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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
FjEGISTER  issue  of  each  week. 


DEPARTMENT  OF  COMMERCE 

Nati6nal  Oceania  and  Atmospheric 
Administration 

t 

15  CFR  Part  922 

[Docket  No.  030613151-3151-01] 

Florida  Keys  National  Marine 
Sanctuary:  Establisiiment  of 
Temporary  No-Entry  Zone  in  the  White 
Bank  Dry  Rocks  Area 

agency:  National  Ocean  Service  (NOS), 
National  Marine  Sanctuary  Program. 
ACTION:  Temporary  rule. 


SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
issues  a  temporar\'  rule  prohibiting  all 
entry  into  two  areas  off  the  east  side  of 
Key  Largo  within  "federal  waters  of  the 
Florida  Keys  National  Marine 
Sanctuary.  The  combined  areas  are  ' 
approximately  0.50  square  miles  in  size. 
This  temporary  rule  is  necessary  to 
prevent  injury  to,  and  destruction  of, 
living  coral  from  stress  to  diseased  coral 
within  the  close  areas,  and  to  protect 
healthy  coral  from  human-caused 
contamination. 

DATES:  Entry  is  prohibited  effective  June 
26,  2003  until  August  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Billy  D.  Causey,  Superintendent,  Florida 
Keys  National  Marine  Sanctuary 
(FKNMS),  Post  Office  Box  500368, 
Marathon,  Florida  33050,  (305)  743- 
2437. 

SUPPLEMENTARY  INFORMATION:  NOAA  is 
by  this  rule  immediately  prohibiting  all 
entry  into  two  areas  off  of  Key  Largo 
within  federal  waters  of  the  Florida 
Keys  National  Marine  Sanctuary 
(FKNMS).  This  action  is  taken  in 
accordance  with  15  CFR  922.165  of  the 
FKNMS  regulations  (62  FR  32154,  June 
12, 1997).  Section  922.165  provides 
that,  where  necessary  to  prevent  or 
minimize  the  destruction  of,  loss  of,  or 
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injiuy  to  a  Sanctuary  resource,  any  and 
all  activities  are  subject  to  immediate 
temporary  regulation,  including 
prohibition,  for  up  to  60  days,  with  one 
60-day  extension. 

Background 

This  temporary  rule  is  necessitated  by 
the  recent  discovery  of  an  outbreak  of  a 
rapidly-spreading  infectious  coral 

•  disease  in/paiis  of  the  Florida  Keys  that 
is  killing  staghom  coral  [Aeropom 
cervicomi^A^roliferd).  Field* 
observations  describe  disease  signs  that 
include  defined  areas  of  pale/bleached 
tissue,  some  areas  of  clear  demarcation 
between  live  and  dead  tissue,  and  rapid 
tissue  loss  from  colonies  of  stagljorn 
coral. 

This  emergency  action  establishes  no- 
entry  zones  to  quarantine  two  cmrently 

•  infected  coral  patch  areas  that  are 
popular  with  swimmers  and  snorkelers 
visiting  the  Sanctuary,  h  is  possible  that 
humans  entering  the  waters  of  the 
affected  areas  could  inadvertently  carry 
infectious  agents  to  healthy  coral  reef 
areas.  Infected  corals  are  also  more 
subject  to  stress  from  human  activities. 
This  action  is  intended  to  limit  the 
innocent  spread  of  infectious  agents  to 
health  coral  and  to  reduce  stress  to 
corals  within  the  injected  areas. 

This  temporary  rule  closes  two  ares, 
each  approximately  0.25  square  miles  in 
size,  to  all  entry  by  humans  and  vessels 
except  pursuant  to  a  valid  scientific 
research  permit.  The  areas  are  part  of 
White  Bank  Dry  Rocks  off  of  Key  Largo 
and  are  referred  to  for  the  purpose  of 
this  rule  as  "White  Bank  North  Patch" 
and  "White  Bank  South  Patch".  The 
locations  by  coordinates  of  the  closed 
areas  are  set  forth  below.This  rule 
prohibits  all  activities  that  are  ciirrently 
allowed  in  the  areas,  including 
transiting  and  fishing.  Vessels  greater 
than  50  meters  in  length  are  already 
prohibited  from  entering  the  areas  by 
regulations  establishing  Areas  to  be 
Avoided  (15  CFR  922.164(a)). 

Location  and  Boundary  of  No-Entry 
Zones 

Effective  immediately,  all  entry  is 
prohibited  within  the  closed  areas  of 
White  Bank  Drj  Rocks  off  of  Key  Largo. 
The  coordinates  of  the  areas  are: 

White  Bank  North  Patch 

(1)  25  degrees  02.718  seconds  N  80  degrees 
22.261  seconds  W; 


(2)  25  degrees  02.780  seconds  N  80  degrees 
22.105  seconds  W; 

(3)  25  degrees  02.691  seconds  N  80  degrees 
22.000  seconds  W; 

(4)  25  degrees  02.567  seconds  N  80  degrees 
22.157  seconds  W. 

White  Bank  South  Patch 

(1)  25  degrees  02.414  seconds  N  80  degrees 
22.425  seconds  W; 

(2)  25  degrees  02.446  seconds  N  80  degrees 
22.267  seconds  W; 

.^(3)  25  degrees  02.314  seconds  N  80  degrees 
22.408  seconds  W. 

Penalties 

Pursuant  to  15  CFR  992.45,  any 
violation  of  this  rule  is  subject  to  a 
maximum  civil  penalty  of  $120,000  per 
violation  per  day.  Furthermore,  the 
NMSA  and  regulations  authorize  a 
proceeding  in  rem  against  any  vessel 
used  in  violation  of  any  such  regulation. 

Classification 

Under  5  U.S.C.  553(b)(B),  the 
Assistant  Administrator  of  the  National 
Ocean  Service,  NOAA,  for  good  cause, 
finds  that  providing  prior  notice  and 
public  procedure  thereon  with  respect 
to  this  rule  is  impracticable  and 
contrary  to  the  public  interest.  Recent 
evidence  has  come  to  light  of  an 
outbreak  of  infectious  coral  disease  in 
areas  of  White  Bank  Dry  Rocks  near  Key 
Largo.  It  is  possible  that  humans 
entering  the  waters  of  the  affected  areas 
could  inadvertently  carry  infectious 
agents  to  healthy  coral  reef  areas. 
Infected  corals  are  also  more  subject  to 
stress  from  human  activities.  This  action 
is  intended  to  limit  the  innocent  .spread 
of  infectious  agents  to  healthy  coral  and 
to  reduce  stress  to  corals  within  tlie 
infected  areas.  As  such,  further  damage 
to  the  infected  corals  as  well  as  to 
healthy  corals  outside  of  the  close  areas 
would  occur  if  the  prohibition 
implemented  by  this  rule  is  delayed  to 
provide  prior  notice  and  opportunity  for 
public  comment. 

Likewise,  under  5  U.S.C.  553(d)(3), 
the  Assistant  Administrator  of  the 
National  Ocean  Service,  NOAA,  finds 
good  cause  to  waive  the  30-day  delay  in 
effective  date  for  this  rule.  First,  if  the 
rule  is  delayed  for  30  days,  significant 
damage  to  the  living  coral  resources 
could  result.  Fiulher,  30  days  are  not 
necessary  to  give  notification  to  visitors 
who  might  use  the  area  in  the  bitwe  to 
move  to  other  nearby  sites.  The  U.S. 
Coast  Guard  will  giveLocation 
immediate  notification  to  vessels  to  stay 
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out  of  the  no-entry  zones.  Notification 
will  be  made  by  the  U.S.  Coast  Guard 
via  notice  to  mariners,  Sanctuary  radio 
announcements,  press  releases,  press 
conferences,  and  with  assistance  by  the 
U.S.  Coast  Guard  and  Sanctuary  staff  on 
the  water  within  the  area.  This  rule  is 
effective  upon  filing  at  the  Office  of  the 
Federal  Register. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  conciured  that  this  rule  is 
not  significant  within  the  meaning  of 
section  3(f)  of  Executive  Order  12866. 

Executive  Order  12612 

NOAA  has  concluded  that  this 
regulatory  action  does  not  have 
federalism  implications  sufficient  to 
warrant  preparation  of  a  federalism 
assessment  imder  Executive  Order 
12612. 

Regulatory  Flexibility  Act 

Because  this  rule  is  not  required  to  be 
issued  with  prior  notice  and 
opportimity  for  public  comment  by  5 
U.S.C.  553  or  by  any  other  law,  it  is  not 
subject  to  the  analytical  requirements  of 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601  et  seq.  As  such,  a  regulatory 
flexibility  analysis  is  not  required,  and 
none  has  been  prepared. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  requirement 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3500  et  seq. 

Dated:  June  26,  2003. 
Ted  I.  Lillestolen, 

Captain/NOAA,  Associate  Deputy  Assistant 
Administrator,  Ocean  Services  and  Coastal 
Zone  Management,  National  Oceanic  and 
Atmospheric  Administration. 
[FR  Doc.  03-16615  Filed  6-26-03;  4:24  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRPart30 

Foreign  Futures  and  Options 
Transactions 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission"  or 
"CFTC")  is  granting  an  exemption  to 
firms  designated  by  the  ASX  Futures 
Exchange  Party  Limited  ("ASXF")  from 
the  application  of  certain  of  the 


Commission's  foreign  futures  and 
option  rules  based  on  substituted 
compliance  with  certain  comparable 
regulatory  and  self-regulatory 
requirements  of  a  foreign  regulatory 
authority  consistent  with  conditions 
specified  by  the  Commission,  as  set 
forth  herein.  This  Order  is  issued 
pursuant  to  Commission  Rule  30.10, 
which  permits  persons  to  file  a  petition 
with  the  Commission  for  exemption 
from  the  application  of  certain  of  the 
rules  set  forth  in  part  30  and  authorizes 
the  Commission  to  grant  such  an 
exemption  if  such  action  would  not  be 
otherwise  contrary  to  the  public  interest 
or  to  the  purposes  of  the  provision  from 
which  exemption  is  sought. 
EFFECTIVE  DATE:  July  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Esq.,  Deputy 
Director,  Susan  A.  Elliott,  Esq.,  Staff 
Attorney,  or  Andrew  V.  Chapin,  Esq., 
Staff  Attorney,  Division  of  Clearing  and 
Intermediary  Oversight,  Commodity 
Futines  Trading  Commission,  1155  21st 
Street,  NfW.,  Washington,  DC  20581. 
Telephone:  (202)  418-5430. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 

Order  Under  CFTC  Rule  30.10  Exempting 
Firms  Designated  by  the  ASX  Futures 
Exchange  Party  Limited  ("ASXF")  From  the 
Application  of  Certain  of  the  Foreign  Futures 
and  Option  Rules  the  Later  of  the  Date  of 
Publication  of  the  Order  Herein  in  the 
Federal  Register  or  After  Filing  of  Consents 
by  Such  Firms  and  the  Regulatory  or  Self- 
Regulatory  Organization,  as  Appropriate,  to 
the  Terms  and  Conditions  of  the  Order 
Herein;  and  Granting  Expanded  Relief  for 
Otherwise  Permitted  Transactions  on  all  non- 
U.S.  exchanges  where  ASXF  Firms  are 
authorized  by  Exchange  Regulations  to 
Conduct  Futures  Business  for  Customers, 
Subject  to  Certain  Conditions. 

Commission  rules  governing  the  offer 
and  sale  of  commodity  futiu-es  and 
option  contracts  traded  on  or  subject  to 
the  rules  of  a  foreign  board  of  trade  to 
customers  located  in  the  U.S.  are 
contained  in  part  30  of  the 
Commission's  rules.'  These  rules 
include  requirements  for  intermediaries 
witli  respect  to  registration,  disclosine, 
capital  adequacy,  protection  of  customer 
funds,  recordkeeping  and  reporting,  and 
sales  practice  and  compliance 
procedures,  that  are  generally 
comparable  to  those  applicable  to 
transactions  on  U.S.  markets. 

in  formvdating  a  regulatory  program  to 
govern  the  offer  and  sale  of  foreign 
futures  and  option  products  to 
customers  located  in  the  U.S.,  the 


Commission,  among  other  things,    , 
considered  the  desirability  of 
ameliorating  the  potential 
extraterritorial  impact  of  such  a  program 
and  avoiding  duplicative  regulation  of 
firms  engaged  in  international  business. 
Based  upon  these  considerations,  the 
Commission  determined  to  permit 
persons  located  outside  the  U.S.  and 
subject  to  a  comparable  regulatory 
structiu^  in  the  jurisdiction  in  which 
they  were  located  to  seek  an  exemption  * 
from  certain  of  the  requirements  under 
part  30  of  the  Commission's  rules  based 
upon  substituted  compliance  with  the 
regulatory  requirements  of  the  foreign 
jurisdiction. 

Appendix  A  to  part  30,  "Interpretative 
Statement  With  Respect  to  the 
Commission's  Exemptive  Authority 
Under  30.10  of  Its  Rules"  ("Appendix 
A"),  generally  sets  forth  the  elements 
the  Commission  will  evaluate  in 
determining  whether  a  particular 
regulatory  program  may  be  found  to  be 
comparable  for  purposes  of  exemptive 
relief  piu-suant  to  Rule  30.10.2  These 
elements  include:  (1)  Registration, 
authorization  or  other  form  of  licensing, 
fitness  review  or  qualification  of 
persons  that  solicit  and  accept  customer 
orders;  (2)  minimum  financial 
requirements  for  those  persons  who 
accept  customer  funds;  (3)  protection  of 
customer  funds  from  misapplication;  (4) 
recordkeeping  and  reporting 
requirements;  (5)  sales  practice 
standards;  (6)  procedures  to  audit  for 
compliance  with,  and  to  take  action 
against  those  persons  who  violate,  the 
requirements  of  the  program;  and  (7) 
information  sharing  arrangements 
between  the  Commission  and  the 
appropriate  governmental  and/or  self- 
regulatory  organization  to  ensure 
Commission  access  on  an  "as  needed" 
basis  to  information  essential  to 
maintaining  standards  of  customer  and 
market  protection  within  the  U.S. 

Moreover,  the  Commission 
specifically  stated  in  adopting  Rule 
30.10  that  no  exemption  of  a  general 
nature  would  be  granted  unless  the 
persons  to  whom  the  exemption  is  to  be 
applied:  (1)  Submit  to  jurisdiction  in  the 
U.S.  by  designating  an  agent  for  service 
of  process  in  the  U.S.  with  respect  to 
transactions  subject  to  part  30  and  filing 
a  copy  of  the  agency  agreement  with  the 
National  Futures  Association  ("NFA"); 
(2)  agree  to  provide  access  to  their  books 
and  records  in  the  U.S.  to  Commission 
and  Department  of  Justice 
representatives;  and  (3)  notify  NFA  of 
the  conunencement  of  business  in  the 
U.S.3 


'  Commission  rules  referred  to  herein  are  found 
at  17  CFRCh.  1(2002). 


2  52  FR  28990,  29001  (August  5,  1987). 

3  52  FR  28980.  28981  and  29002. 
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By  letter  dated  March  6,  2002,  ASXF 
)etitioned  the  Commission  on  behalf  of 
ts  Participants  ("firms"),  located  and 
doing  business  in  Australia,  for  an 
exemption  from  the  application  of  the 
Commission's  part  30  rules  to  those 
firms.  In  support  of  its  petition,  ASXF 
states  that  granting  such  an -exemption 
with  respect  to  such  firms  that  it  has 
authorized  to  conduct  foreign  futiu^s 
and  options  transactions  on  behalf  of 
customers  located  in  the  U.S.  would  not 
be  contrary  to  the  public  interest  or  to 
the  purposes  of  the  provisions  firom 
which  the  exemption  is  sought  because 
$uch  firms  are  subject  to  a  regulatory 
^ameworK  comparable  to  that  imposed 
by  the  Commodity  Exchange  Act 
("Act")  and  the  rules  thereunder. 

Based  upon  a  review  of  the  petition, 
supporting  materials  filed  by  ASXF  and 
the  recommendation  of  the 
Commission's  staff,  the  Commission  has 
qoncluded  that  the  standards  for  relief 
sjat  forth  in  Rule  30.10  and,  in 
particular.  Appendix  A  thereof,  have 
been  met  and  that  compliance  with 
applicable  Australian  law  and  ASXF 
rjiles  may  be  substituted  for  compliance 
vrith  those  sections  of  the  Act  and  rules 
thereunder  more  particularly  set  forth 
herein. 

J    By  this  Order,  the  Commission  hereby 
ekempts,  subject  to  specified  conditions, 
those  firms  identified  to  the 
Commission  by  ASXF  as  eligible  for  the 
relief  granted  herein  from: 
--Registration  with  the  Commission  for 
firms  and  for  firm  representatives; 

—  -The  requirement  in  Commission  Rule 
30.6(a)  and  (d),  17  CFR  30.6(a)  and 
(d),  that  firms  provide  customers 
located  in  the  U.S.  with  the  risk 
disclosure  statements  in  Commission 
Rule  1.55(b).  17  CFR  1.55(b)  arid 
Commission  Rule  33.7,  17  CFR  33.7, 
or  as  otherwise  approved  under 
Commission  Rule  1.55(c),  17  CFR 
1.55(c): 

—♦The  separate  account  requirement 
contained  in  Commission  Rule  30.7, 
17  CFR  30.7; 

—  Those  sections  of  part  1  of  the 
Commission's  financial  rules  that 
apply  to  foreign  futures  and  options 
sold  in  the  U.S.  as  set  forth  in  part  30; 
ind 

—  "Those  sections  of  part  1  of  the 
Commission's  rules  relating  to  books 
and  records  which  apply  to 
transactions  subject  to  part  30. 

based  upon  substituted  compliance  by 
such  persons  with  the  appficable 
statutes  and  regulations  in  effect  in 
Austrafia. 

This  determination  to  permit 
substituted  compliance  is  based  on, 
among  other  things,  the  Commission's 


finding  that  the  regulatory  scheme 
governing  persons  in  Australia  who 
would  be  exempted  hereimder  provides: 

(1)  A  system  of  qualification  or 
authorization  of  firms  who  deal  in 
transactions  subject  to  regulation  under  Part 
30  that  includes,  for  example,  criteria  and 
procedures  for  granting,  monitoring, 
suspending  and  revoking  licenses,  and. 
provisions  for  requiring  and  obtaining  access 
to  information  about  authorized  firms  and 
persons  who  act  on  behalf  of  such  firms; 

(2)  Financial  requirements  for  firms 
including,  without  limitation,  a  requirement 
for  a  minimum  level  of  working  capital  and 
daily  mark-to-market  settlement  and/or 
accounting  procedures; 

(3)  A  system  for  the  protection  of  customer 
assets  that  is  designed  to  preclude  the  use  of 
customer  assets  to  satisfy  house  obligations 
and  requires  separate  accounting  for  such 
assets; 

(4)  Recordkeeping  and  reporting 
requirements  pertaining  to  financial  and 
trade  information; 

(5)  Sales  practice  standards  for  authorized 
firms  and  persons  acting  on  their  behalf  that 
include,  for  example,  requirejd  disclosures  to 
prospective  customers ,and  prohibitions  on 
improper  trading  advice; 

(6)  Procedures  to  audit  for  compliance 
with,  and  to  redress  violations  of,  the 
customer  protection  and  sales  practice 
requirements  referred  to  above,  including, 
without  limitation,  an  affirmative 
surveillance  progr^  designed  to  detect 
trading  activities  that  take  advantage  of 
customers,  and  the  existence  of  broad  powers 
of  investigation  relating  to  sales  practice 
abuses;  and 

(7)  Mechanisms  for  sharing  of  information 
between  the  Commission,  ASXF,  and  the 
Australian  regulatory  authorities  on  an  "as 
needed"  basis  including,  without  limitation, 
confirmation  data,  data  necessary  to  trace 
funds  related  to  trading  futures  products 
subject  to  regulation  in  Australia,  position 
data,  and  data  on  firms'  standing  to  do 
business  and  financial  condition. 

This  Order  does  not  provide  an 
exemption  from  any  provision  of  the 
Act  or  rules  thereunder  not  specified 
herein,  such  as  the  antifraud  provision 
in  Rule  30.9.  Moreover,  the  relief 
granted  is  limited  to  brokerage  activities 
undertaken  on  behalf  of  customers 
located  in  the  U.S.  with  respect  to 
transactions  on  or  subject  to  the  rules  of 
ASXF  for  products  that  customers 
located  in  the  U.S.  may  trade.''  The 
relief  does  not  extend  to  rules  relating 
to  trading,  directly  or  indirectly,  on  U.S. 
exchanges.  For  example,  a  firm  trading 
in  U.S.  markets  for  its  own  account 
would  be  subject  to  the  Commission's 
large  trader  reporting  requirements. ^ 
Similarly,  if  such  a  firm  were  carrying 
a  position  on  a  U.S.  exchange  on  behalf 
of  foreign  clients,  it  would  be  subject  to 
the  reporting  requirements  applicable  to 


foreign  brokers. ^  The  reUef  herein  is 
inapplicable  where  the  firm  solicits  or 
accepts  orders  fi-om  customers  located 
in  the  U.S.  for  transactions  on  U.S. 
markets.  In  that  case,  the  firm  must 
comply  with  all  applicable  U.S.  laws 
and  regulations,  including  the 
requirement  to  register  in  the" 
appropriate  capacity. 

The  eligibility  of  any  firm  to  seek 
relief  under  this  exemptive  Order  is 
subject  to  the  following  conditions: 

(1)  The  regulatory  or  self-regulatory 
organization  responsible  for  monitoring  the 
compliance  of  such  firms  with  the  regulatory 
tequirements  described  in  the  Rule  30.10 
petition  must  represent  in  writing  to  the 
CFTCMhat: 

(a)  Each  firm  for  which  relief  is  sought  is 
registered,  licensed  or  authorized,  jis 
appropriate,  and  is  otherwise  in  good 
standing  under  the  standards  in  place  in 
Australia;  such  firm  is  engaged  in  business 
with  customers  in  Australia  as  well  as  in  the 
U.S.;  and  such  firm  and  its  principals  and 
employees  who  engage  in  activities  subject  to 
part  30  would  not  be  statutorily  disqualified 
ft-om  registration  under  Section  8a(2l  of  the 
Act,  7  U.S.C.  12a(2); 

(b)  It  will. monitor  firms  to  which  relief  is 
granted  for  compliance  with  the  regulatory 
requirements  for  which  substituted 
compliance  is  accepted  and  will  promptly 
notify  the  Commission  or  NFA  of  any  change 
in  status  of  a  firm  that  woufd  affect  its 
continued  eligibility  for  the  exemption 
granted  hereunder,  including  the  termination ' 
of  its  activities  in  the  U.S.; 

(c)  All  transactions  with  respect  to 
customers  resident  in  the  U.S.  will  be  made 
on  or  subject  to  the  rules  of  ASXF  and  the 
Commission  will  receive  prompt  notice  of  all 
material  changes  to  the  relevant  laws  in 
Australia,  any  rules  promulgated  thereunder 
and  ASXF  rules; 

(dl  Customers  located  in  the  U.S.  will  be 
provided  no  less  stringent  regulatory 
protection  than  Australian  customers  under 
all  relevant  provisions  of  Australian  law;  and 

(e)  It  will  cooperate  with  the  Commission    - 
with  respect  to  any  inquiries  concerning  any 
activity  subject  to  regulation  under  the  part 
30  rules,  including  sharing  the  information 
specified  in  Appendix  A  on  an  "as  needed" 
basis  and  will  use  its  best  efforts  to  notify  the 
Commission  if  it  becomes  aware  of  any 
information  that  in  its  judgment  affects  the 
financial  or  operational  viability  of  a  member 
firm  doing  business  in  the  U.S.  under  the 
exemption  granted  by  this  Order* 

(2)  Each  firm  seeking  relief  hereunder  must 
represent  in  writing  that  it: 


••  See,  e.g..  Sections  2(a)(1)(C)  and  (D)  of  the  Act. 
5  See.  e.g.,  17  CFR  Part  18  (2002). 


«See.  e.g..  17  CFR  Parts  17  and  21  (2002). 

'As  described  l>elow,  these  representations  are  to 
he  filed  with  NFA. 

»  ASIC  represented  to  the  Commission  that  the     ■ 
existing  Memorandum  of  Understanding  governing 
the  sharing  of  information  between  ASIC  and  the- 
Commission  "will  extend  to  activities  of  the  ASXF 
and  its  members."  See  Letter  from  Greg  Tanzer, 
Executive  Director,  Regional  Coordination  & 
International  Relations  for  ASXF.  to  Jane  Kang 
Thorpe,  Director  for  the  Division  of  Clearing  and 
Intermediary  Oversight,  dated  May  16,  2003. 
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(a)  Is  located  outside  the  U.S.,  its  territories 
and  possessions,  and  where  applicable,  has 
subsidiaries  or  affiliates  domieiled  in  the 
U.S.  with  a  related  business  [e.g.,  banks  and 
broker/dealer  affiliates)  along  with  a  brief 
description  of  each  subsidiary's  or  affiliate's 
identity  and  principal  business  in  the  U.S.; 

(b)  Consents  to  jurisdiction  in  the  U.S. 
under  the  Act  by  filing  a  valid  and  binding 
appointment  of  an  agent  in  the  U.S.  for 
service  of  process  in  accordance  with  the 
requirements  set  forth  in  Rule  30.5; 

(c)  Agrees  to  provide  access  to  its  books 
and  records  related  to  transactions  under  part 
30  required  to  be  maintained  under  the 
applicable  statutes  and  regulations  in  effect 
in  Australia  upon  the  request  of  any 
representative  of  the  Commission  or  U.S. 
Department  of  Justice  at  the  place  in  the  U.S. 
designated  by  such  representative,  within  72 
hours,  or  such  lesser  period  of  time  as 
specified  by  that  representative  as  may  be 
reasonable  under  the  circumstances  after 
notice  of  the  request; 

(d)  Has  no  principal  or  employee  who 
solicits  or  accepts  orders  from  customers 
located  in  the  U.S.,  who  would  be 
disqualified  under  Section  8a(2)  of  the  Act, 
7  U.S.C.  12a(2}.  from  doing  business  in  the 
l).S.; 

(e)  Consents  to  participate  in  any  NFA 
arbitration  program  that  offers  a  procedure 
for  resolving  customer  disputes  on  the  papers 
where  such  disputes  involve  representations 
or  activities  with  respect  to  transactions 
under  part  30,  and  consents  to  notify 
customers  located  in  the  U.S.  of  the  " 
availability  of  such  a  program; 

(f)  Undertakes  to  comply  with  the 
applicable  provisions  of  Australian  laws  and 
ASXF  rules  that  form  the  basis  upon  which 
this  exemption  from  certain  provisions  of  the 
Act  and  rules  thereunder  is  granted;  and 

(g)  Maintains  the  greater  of  regulatory 
capital  as  required  by  ASXF  or  four  percent 
of  funds  segregated  on  benalf  of  customers 
resident  in  the  United  States. 

As  set  forth  in  the  Coinmission's 
September  11,  1997  Order  delegating  to 
NFA  certain  responsibilities,  the  written 
representations  set  forth  in  paragraph 
(2)  shall  be  filed  with  NFA.^  Among 
other  duties,  the  Commission 
authorized  NFA  to  receive  requests  for 
confirmation  of  rule  30.10  relief  on 
behalf  of  particular  firms,  to  verify  such 
firms'  fitness  and  compliance  with  the 
conditions  of  the  appropriate  rule  30.10 
Order  and  to  grant  exemptive  relief  from 
registration  to  qualifying  firms.  Each 
firm  seeking  relief  hereunder  has  an 
ongoing  obligation  to  notify  NFA  should 
there  be  a  material  change  to  any  of  the 
representations  required  in  the  firm's 
application  for  relief. 

Expanded  Relief 

As  requested  in  the  ASXF  Petition, »« 
this  order  also  grants  expanded  relief  to 


permit  ASXF  firms  to  ti-ade  on  other 
non-U.S.  exchanges  where  such  firms 
are  authorized  by  the  Australian 
Corporations  Law  (CL)  to  conduct 
futures  business  for  customers, 
contingent  upon  compliance  with  the 
prior  provisions  of  this  Order  and  with 
these  conditions,  to  the  extent  they 
impose  duties  additional  to  those 
already  specified:" 

(1)  ASXF  will  carry  out  its  compliance, 
surveillance  and  rule  enforcement  activities 
with  respect  to  solicitations  and  acceptance 
of  orders  by  designated  ASXF  members  of 
U.S.  customers  for  futures  business  on 
Recognized  Futures  Exchanges,  as  defined  in 
section  9(b)  of  the  CL.'^  other  than  a  contract 
market  designated  as  such  pursuant  to 
section  5  of  the  Act  or  a  derivatives 
transaction  execution  facility  registered  as 
such  pursuant  to  section.5a  of  the  Act,  to  the 
same  extent  that  it  conducts  such  activities 
in  regard  to  ASXF  business; 

(2)  ASXF  will  cooperate  with  the 
Commission  with  respect  to  any  inquiries 
concerning  any  activity  that  relates  to 
expanded  relief,  including  sharing  the 
information  specified  in  Appendix  A  to  the 
part  30  rules  on  an  "as  needed"  basis,  on  the 
same  basis  as  set  forth  in  the  part  30  relief 
conditions  of  this  Order;  and 

(3)  Each  ASXF  member  firm  confirmed  for 
rule  30.10  relief  seeking  to  engage  in 
activities  that  are  the  subject  of  this  Order 
must  agree  to  provide  the  bogks  and  records 
related  to  such  transactions  required  to  be 
maintained  under  the  applicable  statutes, 
regulations,  and  Exchange  rules  in  effect  in 
Australia,  on  the  same  basis  as  set  forth  in 
the  part  30  relief  conditions  of  this  Order. 

With  respect  to  transactions  effected 
on  behalf  of  U.S.  customers  on  any  non- 
U.S.  futures  and  option^  exchange  other 
than  SFE  and  ASXF.  whether  by  the 
ASXF  firm  directly  as  a  clearing 
member  of  such  other  exchange  or 
through  the  intermediation  of  one  or 
more  intermediaries,  each  ASXF  firm 
must  use  the  following  procedures. 


•62  FR  47792.  47793  (September  11,  1999). 
•"ASXF  "is  essentially  seeking  the  same  level  of 
relief  as  that  afforded  participants  on  the  SFE 


Corporation  Limited  ("SFE")  (formerly  Sydney 
Futures  Exchange  Limited)  market.  This  is 
particularly  relevant  given  many  of  the  participants 
who  would  seek  to  solicit  and  accept  orders  from 
U.S.  customers  are  participants  on  both  the  SFE  and 
the  ASXF  market."  ASXF  Petition  at  p.  1.  SFE  was 
given  expanded  relief  by  Orders  of  April  13. 1993 
(58  FR  19209).  March  1,  1997  (62  FR  10445)  and 
October  11.  2000  (65  FR  60560,  60562). 

"These  conditions  are  the  same  as  those 
specified  in  the  SFE  original  expanded  relief  order 
of  April  13.  1993.  58  FR  19209. 

•'The  term  "recognised  futures  exchange"  or 
"RFE"  is  defined  in  section  9(b)  of  the  Corporations 
Law  to  mean  a  body  corporate  that  conducts  a 
futures  market  outside  Australia.  Schedule  1 1  of  the 
CL  contains  the  list  of  RFEs,  which  currently 
includes  over  40  U.S.  and  non-U.S.  futures 
exchanges.  For  an  exchange  to  be  included  on  the 
Schedule  11  list  of  RFEs,  the  relevant  lead  regulator 
must  have  an  information  sharing  arrangement  with 
ASIC  and  the  applicable  regulatory  program  must 
provide  a  comparative  level  of  regulation,  similar  to 
the  requirements  for  an  exemption  under 
Commission  Rule  30.10. 


consistent  with  the  requirements 
applicable  to  Commission  registered 
FCMs  concerning  the  protection  of 
customer  funds  under  the  provisions  of 
Commission  rule  30.7:^^ 

(a)  Comply  with  the  terms  and  procedures 
of  Commission  rule  30.7,  with  the  amount 
required  to  be  segregated  under  ASXF  rules 
and  Australian  laws  to  be  substituted  for  the 
secured  amount  requirement  as  set  forth  in 
such  paragraphs. 
OR 

(b)(1)  Maintain  in  a  separate  account  or 
accounts  money,  securities  and  property  in 
an  amount  denominated  as  the  foreign 
futures  or  foreign  options  secured  amount  in 
an  amount  sufficient  to  satisfy  all  of  its 
current  obligations  to  U.S.  customers; 

(2)  Not  commingle  such  money,  securities 
and  property  with  the  money,  securities  or 
property  of  the  member,  or  with  any 
proprietary  account  of  such  member  and  not 
use  such  money,  securities  and  property  lo 
secure  or  guarantee  the  obligations  of,  or 
extend  credit  to,  the  member  or  any 
proprietary  account  of  the  member;   . 

(3)  Deposit,  if  it  wishes,  together  with  the 
secured  amount  required  to  be  on  deposit  in 
the  separate  account  or  accounts  referred  to 
in  paragraph  (b)(1)  above  money,  securities 
or  property  held  for  or  on  behalf  of  non-U.S. 
customers  of  the  member  for  the  purpose  of 
entering  into  foreign  futures  and  options 
transactions.  If  the  firm  chooses  to  do  so,  the 
amount  that  must  be  deposited  in  such 
separate  account  or  accounts  must  be  no  less 
than  the  greater  of  (i)  the  foreign  futures  and 
foreign  options  secured  amount  required  by 
paragraph  (b)(1)  above  plus  the  amount  that 
would  be  required  to  be  on  deposit  if  all  such 
customers  (including  non-U.S.  customers) 
were  subject  to  such  requirement,  or  (ii)  the 
foreign  futures  and  foreign  options  secured 
amount  required  by  paragraph  (b)(1)  above 
plus  the  amount  required  to  be  heir!  in  a 
separate  account  or  accounts  for  or  on  behalf 
of  such  non-U.S.  customers  pursuant  to  any 
applicable  law,  rule,  regulation  or  order,  or 
any  rule  of  any  self-regulatory  organization; 

(4)  Maintain  the  separate  account  or 
accounts  referred  to  in  paragraph  (b)(1)  above 
under  an  account  name -that  clearly  identifies 
them  as  such,  With  any  of  the  following 
depositories: 

(i)  Another  person  registered  with  the 
Commission  as  an  FCM  or  a  firm  exempted 
from  FCM  registration  pursuant  to  CFTC  rule 
30.10; 

(ii)  The  clearing  organization  of  any  foreign 
board  of  trade; 

(iii)  Any  member  and/or  clearing  member 
of  such  foreign  board  of  trade;  or 

(iv)  A  bank  or  trust  company  which  any  of 
the  depositories  identified  in  (i)-(iii)  above 
may  use  consistent  with  the  applicable  laws 
and  rules  of  the  jurisdiction  in  which  the 
depository  is  located; 

(5)  Obtain  and  retain  in  its  files  for  the 
period  required  by  applicable  law  and 
Exchange  rules  an  acluiowledgment  from  a 


"  These  are  the  conditions  imposed  in  the  1997 
SFE  Expanded  Relief  Order  of  March  1, 1997  (62 
FR  10445)  as  amended  by  the  Order  of  October  11, 
2000  (65  FR  60560,  60562). 
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depository  identified  in  paragraph  b{4)(i)-(iv) 
above  that  the  depository  was  informed  that 
such  money,  securities  or  property  are  held 
for  or  on  behalf  of  foreign  futures  and  foreign 
bptions  customers  and  are  being  held  in 
accordance  with  the  provision  of  these 
regulations;  and 

I    (6)  Provide  each  foreign  futures  and  foreign 
Options  cpstomer  with  one  of  the  written 
disclosure  statements  in  (A),  (B),  or  (C) 
)elow: 

(A)  Foreign  futures  transactions  involve 
executing  and  clearing  trades  on  a  foreign 
exchange.  This  is  the  case  even  if  the  foreign 
exchange  is  formally  "linked"  to  a  domestic 
exchange  whereby  a  trade  executed  on  one 
exchange  liquidates  or  estabUshes  a  position 
on  the  other  exchange.  No  domestic 
organization  regulates  the  activities  of  a 
foreign  exchange,  including  the  execution, 
delivery  and  clearing  of  transactions  on  such 
exchange,  and  no  domestic  regiilator  has  the 
power  to  compel  enforcement  of  the  rules  of 
the  foreign  exchange  or  the  laws  of  the 
foreign  country  in  which  the  transaction 
Occurs.  For  these  reasons,  customers  who 
ttide  on  foreign  exchanges  may  not  be 
afforded  certain  of  the  protections  that  apply 
tp  domestic  transactions,  including  the  right 
to  use  alternative  dispute  resolution.  In 
particular,  funds  received  from  customers  to 
itiargin  foreign  futures  transactions  may  not 
be  provided  the  same  protections  as  funds 
received  to  margin  futures  transactions  on 
domestic  exchanges.  Befoife  you  trade,  you 
should  familiarize  yourself  with  the  foreign 
rUles  that  will  apply  to  your  particular 
t  'ansaction. 
OR 
(B)  You  should  familiarize  ytourself  with 
tte  protections  accorded  money  or  property 
you  deposit  for  domestic  and  foreign 
tiansactions,  particularly  in  the  event  of  a 
Ann  insolvency  or  bankruptcy.  The  extent  to 
vrhich  you  may  recover  your  money  or 
property  may  be  governed  by  specified 
legislation  or  local  rules.  In  some 
jurisdictions,  property  that  has  been 
specifically  identifiable  as  your  own  will  be 
pro-rated  in  the  same  manner  as  cash  for 
purposes  of  distribution  in  the  event  of  a 
shortfall. 

Transactions  on  markets  in  other 
jurisdictions,  including  markets  formally 
linked  to  a  domestic  market,  may  expose  you 
to  additional  risk.  Such  markets  may  be 
subject  to  regulation  that  may  offer  different 
or  diminished  investor  protection.  Before  you 
trade  you  should  enquire  about  any  rules 
relevant  to  your  particular  transactions.  Your 
Icical  regulatory  authority  will  be  unable  to 
compel  the  enforcement  of  the  rules  of  the 
regulatory  authorities  or  markets  in  other 
jurisdictions  where  ymir  transactions  have 
been  effected.  You  should  ask  the  firm  with 
which  you  deal  for  details  about  the  types  of 
redress  available  in  both  your  home 
jurisdiction  and  other  relevant  jurisdictions 
before  you  start  to  trade. 
1        OR 

iC)  A  comparable  disclosure  statement 
pilascribed  by  ASXF. 

This  Order  will  become  effective  as  to 
any  designated  ASXF  firm  the  l^ter  of 
the  date  of  publicaticHi  of  the  Order  in 


the  Federal  Register  or  the  filing  of  the 
representations  and  consents  set  forth  in 
paragraphs  (2)(aHg).  as  verified  by 
NFA.  Upon  filing  of  the  notice  required 
imder  paragraph  (l){h)  as  to  any  such 
firm,  the  relief  granted  by  this  Order 
may  be  suspended  immediately  as  to 
that  firm.  That  suspension  will  remain 
in  effect  pending  further  notice  by  the 
Conunission,  or  the  Commission's 
designee,  to  the  firm  and  ASXF. 

This  Order  is  issued  piorsuant  to  Rule 
30.10  based  on  the  representations  made 
and  supporting  material  provided  to  the 
Commission  and  the  recommendation  of 
the  staff,  and  is  made  effective  as  to  any 
firm  granted  relief  hereimder  based 
upon  the  filings  and  representations  of 
such  firms  required  hereunder.  Any 
material  changes  or  omissions  in  the 
facts  and  circmnstances  pursuant  to 
which  this  Order  is  granted  might 
require  the  Commission  to  reconsider  its 
finding  that  the  standards  for  reUef  set 
forth  in  Rule  30.10  and,  in  particular. 
Appendix  A,  have  been  met.  Fiuther,  if 
experience  demonstrates  that  the 
continued  effectiveness  of  this  Order  in 
general,  or  with  respect  to  a  particular 
firm,  would  be  contrary  to  public  policy 
or  the  public  interest,  or  that  the 
systems  in  place  for  the  exchange  of 
information  or  other  circmnstances  do 
not  warrant  continuation  of  the 
exemptive  and  expanded  relief  granted 
herein,  the  Commission  may  condition, 
modify,  suspend,  terminate,  vdthhold  as 
to  a  specific  firm,  or  otherwise  restrict 
the  exemptive  or  expanded  relief 
granted  in  this  Order,  as  appropriate,  on 
its  own  motion. 

The  Commission  will  continue  to 
monitor  the  implementation  of  its 
program  to  exempt  firms  located  in 
jurisdictions  generally  deemed  to  have  a 
comparable  regulatory  program  from  the 
application  of  certain  of  the  foreign 
futures  and  option  rules  and  will  make 
necessary  adjustments  if  appropriate. 

Issued  in  Washington,  D.C.  on  June  25, 
2003. 

Jean  A.  Webb 

Secretary  of  the  Commission. 

[FR  Doc.  03-16516  Filed  6-30-03;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  218, 220, 225 

RIN3220-ABS4 

Retirement  Age 

AGENCY:  Railroad  Retirement  Board. 
ACnom:  Final  rule. 


SUMMARY:  The  Board  amends  its 
regulations  to  update  the  references 
regarding  age  required  for  eligibility  for 
an  annuity  and  for  the  application  of 
work  deductions. 

Full  retirement  age  is  no  longer  age 
65,  but  instead  ranges  fit)m  agef  65  for 
those  bom  before  1938  to  age  67  for 
those  bom  in  1960  or  later.  The  Board 
amends  its  regulations  to  replace 
obsolete  references  to  "age  65"  with  a 
reference  to  "retirement  age'. 
DATES:  This  rule  is  effective  July  1, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  specifically  about  this  final 
rule,  contact  Michael  C.  Litt,  General 
Attorney,  Office  of  General  Counsel, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092.  (312)  751-4929,  TDD  (312)  751- 
4701. 

SUPPLEMENTARY  INFORMATION:  Section 
106  of  the  Railroad  Retirement  Solvency 
Act  of  1983,  Public  Law  98-76, 
amended  the  Railroad  Retirement  Act  to 
replace  references  to  "age  65"  with 
"retirement  age  (as  defined  in  section 
216fl)  of  the  Social  Security  Act)." 
Section  216(1)  of  the  Social  Seciuity  Act 
defines  "retirement  age"  as  follows: 
with  respect  to  an  individual  who 
attains  "early  retirement  age"  before 
January  1,  2000,  65  years  of  age.  "Early 
retirement  age"  is  defined  in  the  case  of 
old-age,  wife's  or  husband's  insurance 
benefits,  as  age  62.  With  respect  to 
individuals  who  attain  early  retirement 
age  after  December  31,  1999,  the 
retirement  age  gradually  increases. 
The  amended  regulations  replace 
references  to  "age  65"  with  the  phrase 
"retirement  age"  in  order  to  conform  the 
regulations  to  the  above-described 
amendment. 

The  Board  published  the  proposed 
rule  on  Jime  17,  2002  (67  FR  41205), 
and  invited  comments  by  August  16, 
2002.  No  comments  were  received. 
However,  in  preparing  the  rule  for 
publication  as  a  final  mle,  it  was 
discovered  that  §  225.33(a)(1)  of  the 
Board's  regulations  also  contains  a 
reference  to  "age  65"  that  should  be 
replaced  by  a  reference  to  "full 
retirement  age."  Accordingly,  the 
proposed  rule  has  been  redrafted  as  a 
final  mle  to  include  amendment  of  that 
section. 

Collection  of  Information  Requirements 

The  amendments  to  these  parts  do  not 
impose  information  collection  and 
record  keeping  requirements. 
Consequently,  the  final  rule  need  not  be 
reviewed  by  the  Office  of  Management 
and  Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 
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Regulatory  Impact  Statement 

Prior  to  publication  of  this  final  rule, 
the  Board  submitted  the  rule  to  the 
Office  of  Management  and  Budget  for 
review  pursuant  to  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health' 
and  safety  effects,  distributive  impacts, 
and  equity)-  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $100  million 
or  more  annually.  This  final  rule  is  not 
a  major  rule  in  terms  of  the  aggregate 
costs  involved.  Specifically,  we  have 
determined  that  this  final  rule  is  not  a 
major  rule  with  economically  significant 
effects  because  it  would  not  result  in 
increases  in  total  expenditures  of  $100 
million  or  moVe  per  year. 

The  amendments  made  by  this  final 
rule  are  not  significant.  The 
amendments  to  parts  218.  220,  and  225 
update  references  regarding  the  "age" 
required  for  eligibility  for  an  annuity 
Snd  for  the  application  of  work 
deductions.  Full  retirement  age  is  no 
longer  age  65,  but  instead  ranges  from 
age  65  for  those  born  before  1938  to  age 
67  for  those  born  in  1960  or  later.  The 
Board  amends  its  regulations  to  replace 
obsolete  references  to  "age  65"  with  a 
reference  to  "retirement  age". 

Both  the  Regulatory  Flexibility  Act 
and  the  Unfunded  Mandates  Act  of  1995 
define  "agency"  by  referencing  the 
definition  of  "agency"  contained  in  5 
U.S.C.  551(1).  Section  551(1)(E)  excludes 
ft-om  the  term  "agency"  an  agency  that 
is  composed  of  representatives  of  the 
parties  or  of  representatives  of 
organizations  of  the  parties  to  the 
disputes  determined  by  them.  The 
Railroad  Retirement  Board  falls  within 
this  exclusion  (45  U.S.C.  231f(a))  and  is 
therefore  exempt  from  the  Regulatory 
Flexibility  Act  and  the  Unfunded 
Mandates  Act. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a  rule 
that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  final  rule  under 
the  threshold  criteria  of  Executive  Order 
13132  and  have  determined  that  it 
would  not  have  a  substantial  direct 
effect  on  the  rights,  roles,  and 
responsibilities  of  States  or  local 
govermnents. 


In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

20  CFR  Part  218 

Railroad  retirement,  reporting  and 
recordkeeping  requirements. 

20  CFR  Part  220 

Railroad  retirement. 
20  CFR  Part  225 

Railroad  retirement. 

■  For  the  reasons  stated  in  the  preamble, 
the  Railroad  Retirement  Board  amends 

_parts  218,  220,  and  225,  of  chapter  II  of 
title  20  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  2ia-ANNUITY  BEGINNING  AND 
£NDING  DATES 

■  1.  The  authority  citation  for  part  218 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5). 

§§218.9,  218.12,  218.13,  218.16,  218.17, 
218.36,  218.40,  218.43,  and  218.44 
[Amended] 

■  2.  In  20  CFR  part  218.  remove  the 
words  "age  65"  wherever  they  appear 
and  add  in  their  place  the  words  "full 
retirement  age'. 

■  a.  §  218.9(a)(2); 

■  b.  §218.12(b)(2)(ii); 

■  c.  §218.13(b)(l)(ii),and 
§218.13(b)(2)(ii); 

■  d.  §218.16(b)(2)(ii); 

■  e.§218.17(b)(2)(ii); 

■  f.  §  218.36(a)(3),  and  §  218.36(b)-.  ^ 

■  g.§  218.40(c)(4);  ,       '. 

■  h.  §  218.43(b)(3),  and  §  218.43(c)(6); 

■  i.  §  218.44(b)(3),  and  §  218.44(c)(6). 

PART  220— DETERMINING  DISABILITY 

■  3.  The  authority  citation  for  part  220 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231a:  45  U.S.C.  231f. 

§220.161     [Amended] 

■  4.  Amend  §  220.161  by  removing  the 
words  "becomes  65  years  old  and  the 
disability  annuity  is  converted  to  an  age 
aimuity.",  and  add  in  their  place  the 
words  "attains  retirement  age  and  the 
disability  annuity  is  converted  to  a  full 
age  annuity." 

§220.176    [Amended] 

■  5 :  Amend  §220. 176  by  removing  the 
words  "age  65,"  and  adding  in  their 
place  the  words  "full  retirement  age". 


PART  225— PRIMARY  INSURANCE 
AMOUNT  DETERMINATIONS 

■  6.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  231f(b)(5). 
§225.2    [Amended] 

■  7.  Amend  §  225.2  by  removing  the 
wording  "216(1)"  ft-om  the  definition  of 
"Base  Years",  and  adding  in  its  place 
"2160)". 

§225.30    [Amended] 

■  8.  Amend  §  225.30(a)  by  removing  the 
words  "age  65",  and  adding  in  their 
place  the  words  "full  retirement  age". 

§225.33    [Amended] 

■  9.  Amend  §  225.33(a)(1)  by  removing 
the  words  "Age  65  years  old",  and 
adding  in  their  place  the  words  "Full 
retirement  age". 

■  10.  Amend  §  225.34  by: 

■  a.  Removing  the  words  "age  65"  from 
paragraph  (a)(1),  and  adding  in  their 
place  the  words  "full  retirement  age'; 

■  b.  Revising  paragraph  (b)(3);  and 

■  c.  Adding  a  new  paragraph  (b)(4). 

■  The  revision  and  addition  read  as 
follows: 

§  225.34    How  the  amount  of  the  DRC  is 
figured. 

***** 

(b)  *   *   * 

(3)  Employee  attains  age  65  in  1990 
and  before  2003. 

(i)  The  rate  of  the  DRC  (one-fourth  of 
one  percent)  is  increased  by  one-twenty- 
fourth  of  one  percent  in  each  even  year 
through  2002.  Therefore,  depending  on 
when  the  employee  attains  age  65,  the 
DRC  percent  will  be  as  follows: 


Y^ar  employee  attains  age  65 

Delayed  re- 
tirement (%) 
credit 

1990  

%4  of  1% 

1991   

Do 

1992  : 

Va  of  1% 

1993  

Do 

1994  

%  of  1% 

1995  

Do 

1996  •. 

^/l2  of   1% 

1997 

Do 

1998 

"/24  of   1% 

1999  

Do 

2000  rr.... . 

Vz  of  1% 

2001   

Do 

2002  

'%4  of   1% 

(ii)  The  delayed  retirement  credit 
equals  the  appropriate  percent  of  the 
PIA  times  the  number  of  months  in 
which  the  employee  is  age  65  or  older 
and  for  which  credit  is  due. 

(4)  Employee  attains  full  retirement 
age  in  2003  or  later.  The  rate  of  the  DRC 
(one-fourth  of  one  percent)  is  increased 
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by  one-twenty-fourth  of  one  percent  in 
each  even  year  through  2008.  Therefore, 
depending  on  when  the  employee 
attains  full  retirement  age,  the  DRC 
percent  will  be  as  follows: 


Year  employee  attains  full  re- 
tirement age 


2007  

2008  and  later 


Delayed  re- 
tirement 
credit  (%) 


i%4  of  1%. 

y^^  Of  1%. 

Do. 

%of  1%. 

Do. 

%  of  1%. 


Dated:  June  25,  2003. 

By  Authority  of  the  Board. 
Seatrice  Ezerski, 
Secretary  to  the  Board. 
FR  Doc.  03-16532  Filed  6-30-03;  8:45  am] 

BILLING  CODE  7905-01-P 
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EPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 


i:: 


26  CFR  Part  1 
D  9064] 
IN1545-BB20 

Substantiation  of  Incidental  Expenses 

Agency:  internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  and  temporary 
liagulations. 


^UMMARY:  This  document  contains 
amendments  to  regulations  relating  to 
the  requirement  under  section  274  of 
the  Internal  Revenue  Code  to 
substantiate  business  expenses  for 
tt-aveling  while  away  from  home.  The 
regulations  affect  taxpayers  who  deduct 
elxpenditures  for  incidental  expenses 
'  While  traveling  away  from  home.  This 
document  also  contains  amendments  to 
regulations  imder  section  62  to  conform^ 
c^ross-references. 

DATES:  Effective  Date:  These  regulations 
are  effective  July  2,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.274-5{m). 
FOR  FURTHER  INFORMATION  CONTACT: 
Sameera  Has^n  (202)  622-4930  (not  a 
toll  free  call). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  26  CFR  part  1.  On  November  12, 
2002,  the  IRS  and  Treasiuy  published  in 
the  Federal  Register  (67  FR  68512)  a 
temporary  regulation  (TD  9020)  relating 


to  the  substantiation  under  section 
274(d)  of  the  Internal  Revenue  Code  of 
incidental  expenses  incurred  while 
traveling  away  from  home.  On  the  same 
day  the  IRS  and  Treasury  published  (67 
-    FR  68539)  a  notice  of  proposed 
rulemaking  (REG-141832-02)  cross- 
referencing  the  temporary  regulations. 

Written  comments  from  two 
commentators  were  received.  A 
commentator  initially  requested  a 
public  hearing  but  subsequently 
withdrew  the  request.  No  public  hearing 
was  held.  The  comments  generally 
related  to  implementation  of  these 
regulations  in  futiue  guidance  and  will 
be  further  considered  in  coimection 
_  with  that  guidance.  After  consideration 
of  the  comments,  the  proposed 
regulations  are  adopted  by  this  Treasury 
decision. 

Special  Analyses 

It  has  been  determined  that  this 
Treasiuy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  requfred.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  upon 
the  fact  that  these  regulations  do  not 
require  a  collection  of  information  and 
do  not  impose  any  new  or  different 
requirements  on  small  entities. 
Therefore,  a  Regulatory  Flexibility 
Analysis  under  the  Regulatory 
'  Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Piusuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  the 
proposed  regulations  preceding  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Sameera  Hasan,  Office  of 
Associate  Chief  Counsel  (Income  Tax  & 
Accounting).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  the  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 


Authority:  26  U.S.C.  7805  *   *   • 

■  Par.  2.  Section  1.62-2  is  amended  by 
removing  the  last  three  sentences  of 
paragraph  (e)(2)  and  adding  two 
sentences  in  their  place  to  read  as 
follows; 

§  1 .62-2    Reimbursements  and  ottier 
expense  allowance  arrangements. 

***** 

(e)*  *  *    '" 

(2)*   *   *See§1.274-5(g)and(j). 
which  grant  the  Commissioner  the 
authority  to  establish  optional  methods 
of  substantiating  certain  expenses. 
Substantiation  of  the  amoimt  of  a 
business  expense  in  accordance  with 
rules  prescribed  pursuant  to  the 
authority  granted  by  §  1.274-5(g)  or  (j) 
will  be  treated  as  substantiation  of  the 
amount  of  such  expense  for  purposes  of 
this  section. 
***** 

■  Par.  3.  Section  1.274-5  is  amended  by: 

■  3.  Revising  paragraph  (j)(3). 

■  2.  Adding  a  new  sentence  at  the  end 
of  paragraph  (m). 

■  The  revision  and  addition  read  as 
follows: 

§  1 .274-5    Substantiation  requirements. 

*  *         *         •         * 

(j)*   *   * 

(3)  Incidental  expenses  while 
traveling  away  from  home.  The 
Commissioner  may  establish  a  method 
under  which  a  taxpayer  may  use  a 
specified  amount  or  amounts  for 
incidental  expenses  paid  or  incvured 
while  traveling  away  from  home  in  lieu 
of  substantiating  the  actual  cost  of 
incidental  expenses.  The  taxpayer  will 
not  be  relieved  of  the  requirement  to 
substantiate  the  actual  cost  of  other 
travel  expenses  as  well  as  the  time, 
place,  and  business  purpose  of  the 
travel. 

*  *        *        *    .     * 

(m)  *  *  *  However,  paragraph  (j)(3) 
of  this  section  applies  to  expenses  paid 
or  incurred  after  September  30,  2002. 

*  *  '     *        *        * 

■  Par.  4.  Section  1.274-5T  is  amended 
by  revising  paragraph  (j)  to  read  as 
follows: 

§1.274-5T    Substantiation  requirements. 

***** 

(j)  [Reserved].  For  further  guidance, 
see§1.274-5(j). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  June  20,  2003. 
Pamela  F.  Olson. 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-16599  Filed  6-30-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD9065] 

RIN  1545-BA77 

Section  6038— Returns  Required  With 
Respect  to  Controlled  Foreign 
Partnerships 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulation  and  removal  of 

temporary  regulation. 

SUMMARY:  This  document  contains  a 
final  regulation  relating  to  controlled 
foreign  partnerships.  This  document 
requires  that  the  United  States  partner 
must  follow  the  filing  requirements  that 
are  specified  in  the  instructions  for 
Form  8865. 

DATES:  Effective  Date:  This  regulation  is 
effective  July  1,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.6038-3(1). 
FOR  FURTHER  INFORMATION  CONTACT: 
Tasheaya  L.  Warren  Ellison,  (202)  622- 
3860  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  final  regulation  has 
been  previously  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d))  under  control  number 
1545-1617. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  burden  of  complying  with  the 
collection  of  information  required  to  be 
reported  on  Form  8865  is  reflected  in 
the  burden  for  Form  8865.  The 
estimated  number  of  respondents  is 
5000.  The  estimated  burden  for  the  2001 
Form  8865  per  respondent  is  89  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 


retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  December  23,  2002,  final  and 
temporary  regulations  (T.D.  9033) 
relating  to  the  information  reporting 
requirements  for  U.S.  persons  with 
interests  in  controlled  foreign 
partnerships  were  published  in  the 
Federal  Register  (67  FR  78174).  The 
temporary  regulation  addressed  the 
filing  requirements  that  must  be 
followed  for  Form  8865  (Return  of  U.S. 
Persons  With  Respect  To  Certain 
Foreign  Partnerships)  if  a  U.S.  person  is 
required  to  file  Form  8865  with  respect 
to  a  foreign  partnership  that  files  Form 
1065,  U.S.  Return  of  Partnership  Income 
or  Form  1065-B,  U.S.  Return  for 
Electing  Large  Partnerships.  On 
December  23,  2002,  a  notice  of  proposed 
rulemaking  and  public  hearing  (REG- 
124069-02)  was  also  published  in  the 
Federal  Register  (67  FR  78202)  with 
respect  to  the  provisions  of  the 
temporary  regulation.  No  written  or 
electronic  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking.  No  requests  to  speak  at  the 
public  hearing  were  received,  and, 
accordingly,  the  hearing  was  canceled. 

Explanation  of  Provisions 

This  Treasury  decision  adopts  the 
language  of  the  proposed  regulation 
without  change  other  than  to  clarifj'  that 
Treas.  Reg.  §  1.6038-3(j)  as  in  effect 
prior  to  T.D.  9033  [see  26  CFR  part  1 
revised  April  1,  2002)  is  applicable  to 
tax  years  of  a  foreign  partnership  ending 
before  December  23.  2002.  The 
temporary  regulation  is  removed.    . 

Special  Analyses 

It  has  been  determined  tliat  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  this  regulation.  It  is  hereby  certified 
that  the  collection  of  information 
contained  in  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  number  of  small  entities  that 
will  be  required  to  file  the  form  is  not 
substantial.  The  number  of  small 
entities  with  interests  in  foreign 
partnerships  is  not  substantial; 
therefore,  this  regulation  will  not  have 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  this  regulation  does  not 
increase  the  reporting  burden  for  U.S. 
persons  with  interests  in  controlled 
foreign  partnerships.  Accordingly,  a 
Regulatory  Flexibility  Analysis  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  this  regulation  was  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business.  Comments  are  requested 
regarding  the  impact  on  small 
businesses. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Tasheaya  Warren  Ellison,  Office  of 
the  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  its 
development. 

List  of  Subjects  " 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  emd  recordkeeping 
requirenients. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows:  • 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

■  Par.  2.  Section  1.6038-3,  paragraphs  (j) 
and  (1)  are  revised  to  read  as  follows: 

§  1.6038-3    Information  returns  required  of 
certain  United  States  persons  with  respect 
to  controlled  foreign  partnerships  (CFPs). 

***** 

(j)  Overlap  with  section  6031.  A 
partner  may  be  required  to  file  Form 
8865  under  this  section  and  the  foreign 
partnership  in  which  it  is  a  partner  may 
also  be  required  to  file  a  Form  1065  or 
Form  1065-B  under  section  6031(e)  for 
the  same  partnership  tax  year.  For  cases 
where  a  United  States  person  is  a 
controlling  fifty-percent  partner  or  a 
controlling  ten-percent  partner  with 
respect  to  a  foreign  partnership,  and  that 
foreign  partnership  completes  and  files 
Form  1065  or  Form  1065-B,  the 
instructions  for  Form  8865  will  specify 
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the  filing  requirements  that  address  this 
overlap  in  reporting  obligations. 

***** 

(1)  Effective  date.  Except  as  otherwise 
provided,  this  section  shall  apply  for  tax 
years  of  a  foreign  partnership  ending  on 
or  after  December  31,  2000.  For  tax 
years  of  a  foreign  partnership  ending 
before  December  23,  2002,  see  §  1.6038- 
3{j)  in  effect  prior  to  the  amendments 
made  by  T.D.  9033  (see  26  CFR  part  1 
-revised  April  1,  2002). 

§1.6038-3T    [Removed] 

■  Par.  3.  Section  1.6038-3T  is  removed. 


PART  602— OMB  CONTROL  NUMBERS 
UNDER  PAPERWORK  REDUCTION 
ACT 

■  Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

§932.101    [Amended] 

■  Par.  5.  In  §  602.101,  paragraph  (b)  is 
amended  by  removing  the  entry 
"§1.6038-3T".  *   *   *  1545-1617"  from 
the  table. 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

/^pproved:  June  23.  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  03-16600  Filed  6-30-03;  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33 CFR  Parties 

[CGD01 -03-053] 
RIN  1625-AA97 

Safety  Zone;  Hudson  River  Swim, 
Ulster  Landing,  NY 

.  AGeNCY;^  Coast  Guaird,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporar)'  safety  zone  for 
the  annual  Hudson  Valley  Triathlon 
swim  located  pn  the  Hudson  River.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  on  navigable  waters  during 
the  event.  This  action  is  intended  to 
restrict  vessel  traffic  in  the  affected 
waterway. 

DATES:  This  rule  is  effective  from  7:30 
a.m.  to  9  a.m.  on  Simday,  July  13,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 


docket  are  part  of  docket  CGDOl-03- 
053  and  are  available  for  inspection  or 
copying  at  Waterways  Oversight  Branch, 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  204,  Staten 
Island,  NY  10305  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATtON  COffTACT: 
Lieutenant  Commander  W.  Morton, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York  (718)  354- 
4012. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Due  to  the 
date  the  Applications  for  Approval  of 
Marine  Event  were  receiyed,  there  was 
.  insufficient  time  to  draft  and  publish  an 
NPRM.  An  annual  safety  zone  has  been 
published  for  the  Hudson  Valley 
Triathlon  swim  on  the  Hudson  River  in 
33  CFR  165.170  effective  on  the  first 
Sunday  after  July  4th.  The  date  for  this 
year's  event  has  been  moved  to  the 
second  Sunday  after  July  4th.  The  zone 
will  only  be  enforced  for  1 V2  hours;  and 
recreational  vessels  can  still  transit  to 
the  east  of  the  zone. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
puard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  close  the  waterway  and 
protect  the  swimmers  and  maritime 
public  from  the  hazards  associated  with 
400  swimmers  competing  in  a  confined 
area  of  the  Hudson  River.      » 

Background  and  Purpose 

The  Coast  Guard  has  received  an 
application  to  hold  a  triathlon  swim  on 
the  waters  of  the  Hudson  River.  This 
rule  establishes  a  safety  zone  in  all 
waters  of  the  Hudson  River,  in  the 
vicinity  of  Ulster  Landing,  bound  by  the 
following  points,  (NAD  1983): 
42°00'03.7"  N  073°56'43.1''  W;  thence  to 
4r59'52.4''  N  073°56'33.9''  W;  thence  to 
42°00'14.8''  N  073°56'25.0''  W;  thence  to 
42°00'05.4''  N  073''56'41.9''  W;  thence 
along  the  shoreline  to  the  point  of 
origin.  The  safety  zone  will  be  enforced 
from  7:30  a.m.  until  9  a.m.  on  Simday, 
July  13,  2003.  The  safety  zone  prevents 
vesseJs  from  transiting  a  portion  of  the 
Hudson  River  and  Barrytown  Reach  and 
is  needed  to  protect  swimmers  and 
boaters  from  the  hazards  associated  with 


400  swimmers  competing  in  a  confined 
area  of  the  Hudson  River.  Recreational 
vessels  can  still  transit  to  the  east  of  the 
zone  during  the  event  and  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  piers  in  the  vicinity  of 
the  zone.  Commercial  vessels  vnll  be 
precluded  from  transiting  the  area 
because  the  safety  zone  encompasses 
about  800  yards  of  Barrytown  Reach  and 
there  is  no  viable  alternative  route. 
Public  notifications  will  be  made  prior 
to  the  event  via  the  Local  Notice  to 
Mariners,  Marine  Information  and 
electronic  mail  Broadcasts,  and  on  the 
Internet  at  http://www.harborops.com. 

This  safety  zone  covers  the  minimum 
area  needed  and  imposes  the  minimum 
restrictions  necessary  to  ensure  the 
protection  of  all  swimmers  and  vessels. 

Discussion  of  Rule 

This  rule  establishes  a  temporary 
safety  zone  for  the  Hudson  Valley 
Triathlon  swim.  The  safety  zone  will  be 
in  effect  for  1 V2  hours.  Recreational 
vessels  can  still  transit  to  the  east  of  the 
zone  during  the  event  and  will  not  be 
precluded  from  mooring  at  or  getting 
underway  from  piprs  in  the  vicinity  of 
the  zone.  Commercial  vessels  will  be 
precluded  from  transiting  the  area 
because  the  safety  zone  encompasses 
about  800  yards  of  Barrytown  Reach  and 
there  is  no  viable  alternative  route. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and  ' 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

This  finding  is  based  on:  the  minimed 
time  that  vessels  will  be  restricted  from 
the  zone;  it  is  an  annual,  local  event; 
recreational  vessels  may  still  transit  to 
the  east  of  the  zone  during  the  event  and 
will  not  be  precluded  from  mooring  at 
or  getting  underway  from  recreational 
piers  in  the  vicinity  of  the  zone;  the 
zone  is  only  in  effect  for  IV2  hoiu-s;  the 
event  occius  early  on  a  Sunday 
morning,  which  historically  is  a  time 
when  there  is  less  commercial  traffic 
transiting  the  area;  and  the  event  has 
been  held  for  6  years  in  succession  and 
is  therefore  anticipated  annually.  The 
Coast  Guard  has  received  no  written 
conunents  or  complaints  regarding  the 
event  being  held  in  this  location. 
Advance  notifications  will  be  made  to 
the  local  maritime  community  by  the 
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Local  Notice  to  Mariners,  marine 
information  and  electronic  mail 
broadcasts:  and  on  the  Internet  at 
http://www.harborops.com. 

.  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  cire  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Hudson  River  during 
the  time  this  zone  is  activated. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  for 
the  following  reasons:  the  minimal  time 
that  vessels  will  be  restricted  fi-om  the 
zone;  it  is  an  annual,  local  event; 
recreational  vessels  may  still  transit  to 
the  east  of  the  zone  during  the  event  and 
will  not  be  precluded  from  mooring  at 
or  getting  underway  fi-om  recreational 
piers  in  the  vicinity  of  the  zone;  the 
zone  is  only  in  effect  for  1 V2  hours;  the 
event  occurs  early  on  a  Sunday 
morning,  which  historically  is  a  time 
when  there  is  less  commercial  traffic 
transiting  the  area;  and  the  event  has 
been  held  for  6  years  in  succession  and 
is  therefore  anticipated  annually.  The 
Coast  Guard  has  received  no  written 
comments  or  complaints  regarding  the 
event  being  held  in  this  location.  We 
will  ensure  wide  dissemination  of 
maritime  advisories  to  users  of  the 
affected  waterways  via  Local  Notice  to 
Mariners,  marine  information  and 
electronic  mail  broadcasts,  and  on  the 
Internet  at  http://www.harborops.com. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  we  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jiirisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 


Commander  E.  Morton,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  at  (718)  354^012. 
Small  business  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call 
-  1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  injplications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  binden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 


Children  ft-om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  envirorunental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govemmeni  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiue  2-1,         < 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows:  * 
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l^uthority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33ICFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
491CFR  1.46. 

■  2.  From  7:30  a.m.  to  9  a.m.  on  July  13, 
2003,  add  temporary  §  165.T01-053  to 
read  as  follows: 

§  165.T01-053    Safety  Zone;  Hudson  River 
Swim,  Ulster  Landing,  NY. 

(a)  Regulated  area.  The  following  area 
is  a  safety  zone:  All  waters  of  the 
Hudson  River,  in  the  vicinity  of  Ulster 
Landing,  bound  by  the  following  points 
(NAD  1983):  42°00'03.7''  N  073''56'43.1'' 
W;  thence  to  41°59'52.4''  N  073°56'33.9'' 
W;  thence  to  '42°00'14.8''  N  073°56'25.0" 
W;  thence  to  42°O0'05.4"  N  073°56'41.9'' 
VV;  thence  along  the  shoreline  to  the 
point  of  origin. 

(b)  Enforcement  period.  This  section 
will  be  enforced  from  7:30  a.m.  to  9  a.m. 
on  Sunday.  July  13,  2003. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 

apply- 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel.    ' 
ThiBse  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  June  20,  2003. 

C.E.  Bone, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

[FR  Doc.  03-16550  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

4 

Coast  Guard 

33  CFR  Part  165 
^     [COTP  San  Diego  03-01 5] 
RiN  1625-AAOO 

Safety  Zone;  North  San  Diego  Bay,  CA 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  three  temporary  safety 
zones  on  the  navigable  waters  of  San 
Diego  Bay  in  support  of  the  North  San 
Diego  Bay  July  4th  Fireworks  Show. 
These  temporary  safety  zones  are 
necessary  to  provide  for  the  safety  of  the 
crews,  spectators,  participants  of  the 
event,  participating  vessels  and  other 
vessels  and  users  of  the  waterway. 


Persons  and  vessels  are  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  within  these  safety  zones 
unless  authorized  by  the  Captain  of  the 
Port,  or  his  designated  representative. 
DATES:  This  rule  is  effective  from  8:30 
p.m.  until  10  p.m.  (PDT)  on  July  4,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP  San 
Diego-03-015)  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Diego,  2716  N.  Harbor  Drive, 
San  Diego,  CA  92101-1064  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Miuai  USCG,  c/o 
U.S  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulaUon.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  In  keeping 
with  the  requirements  of  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 
after  publication  in  the  Federal 
Register.  The  precise  location  of  the 
.  event  necessitating  promulgation  of 
these  safety  zones  and  other  logistical 
details  surrounding  the  event  were  not 
finalized  until  a  date  fewer  than  30  days 
prior  to  the  event.  Delaying  the  effective 
date  of  this  rule  would  be  contrary  to     . 
the  public  interest.because  doing  such 
would  prevent  the  Coast  Guard  from 
maintaining  the  safety  of  the 
participants  of  the  event  and  users  of 
the  waterway. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  three 
(3)  temporary  safety  zones  on  the 
navigable  waters  of  San  Diego  Bay  in 
support  of  the  North  San  Diego  Bay  July 
4th  Fireworks  Show.  These  temporary 
safety  zones  are  necessary  to  provide  for 
the  safety  of  the  crews,  spectators, 
participants  of  the  event,  participating 
vessels  and  other  vessels  and  users  of 
the  waterway.  Persons  and  vessels  are 
prohibited  fi^m  entering  into,  transiting 
through,  or  anchoring  within  these 
safety  zones  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

Discussion  of  Rule 

These  safety  zones  are  necessary  for 
the  North  San  Diego  Bay  July  4th 
Fireworks  Show,  which  will  take  place 
on  July  4.  2003.  starting  at  8:30  p.m. 


(PST)  and  ending  at  10  p.m.  (PST).  The 
event  involves  three  barges,  which  will 
be  used  as  platforms  forthe  launching 
of  fireworks. 

The  limits  of  these  temporary  safety 
zones  are  as  follows:  300  yards  around 
the  following  points:  32°42'50''  N, 
n7°13'12''  W  (Shelter  Island),  32°43'20' 
N.  117°12'14"'  W  (Harbor  Island),  and 
32°43'10''  N.  117°10'46''W  (North 
Embarcadero). 

These  temporary  safety  zones  are 
necessary  to  provide  for  the  safety  of  the 
crews,  spectators,  participants  of  the 
event,  participating  vessels  and  other 
vessels  and  users  of  the  waterway. 
Persons  and  vessels  are  prohibited  from 
entering  into,  transiting  through,  or 
anchoring  withia  these  safety  zones 
unless  authorized  by  the  Captain  of  the 
Port,  or  his  designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
requfre  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Due  to  the  temporary  safety  zone's 
short  diu-ation  of  one  and  one-half  (l  V2) 
hours  for  just  one  day.  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  full  regulatory 
evaluation  under  paragraph  ip(e)  of  the 
regulatory  policies  and  procediues  of 
DHS  is  uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered  . 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

For  the  same  reasons  set  forth  in  the 
above  Regulatory  Evaluation,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  is  not  expected  to  have  a 
significant  economic  impact  on  any 
substantialnumber  of  entities,  ' 

regardless  of  size.  This  rule  will  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  North  San 
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Diego  Bay  from  8:30  p.m.  to  10  p.m.  on 
July  4,  2003. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities  for 
the  following  reasons:  The  temporary 
safety  zone's  short  duration  of  one  and 
one-half  (1  Va)  hoius  on  one  day,  the  late 
hoiu  when  commercial  traffic  is  low, 
and  the  ability  df  the  COTP  to  authorize 
entry  if  necessary. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  yoiu  small 

'  business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lt. 
Commander  Rick  Sorrell,  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego  at 
(619) 683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 

•  compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiire 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regidatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR 
(1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 


State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govermnental  Actions  and 
Interference  with  Constitutionally 
•Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may   ' 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distiibution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 


Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  imder 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  enviromnental 
documentation. 

Under  Rguie  2-1,  paragraph  (34)(g),  of 
the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  required 
for  this  rule  and  a  copy  can  be  obtained 
from  the  docket. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  Measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  §  165.T11-033  to  read  as 
follows: 

§165.711-033    Safety  Zones:  North  San 
Diego  Bay,  CA. 

(a)  Locations.  Temporary  safety  zones 
are  established  that  encompass  all 
waters  within  300  yards  of  the  following 
points: 

(1)  32°42'50''N,  117'"13'12''W  (Shelter 
Island). 

(2)  32°43'20''  N,  117°12'14"  W  (Harbor 
Island). 

(3)  32°43'10''  N,  117°'46''  W  (North 
Embarcadero). 

(b)  Effective  period.  This  section  will 
be  enforced  from  8:30  p.m.  until  10  p.m. 
(PDT)  on  July  4,  2003.  If  the  event 
concludes  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  this  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  to  Mariners. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative.  Mariners 
requesting  permission  to  transit  through 
the  safety  zone  may  request 
authorization  to  do  so  from  the  Patrol 
Commander.  The  Patrol  Commander 
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may  be  contacted  via  VHF — FM 
Channel  16. 

Dated:  June  20,  2003. 

Stephen  P.  Metruck, 

Commander,  U.  S.  Coast  Guard.  Captain  of 
the  Port,  San  Diego. 

(FR  Doc.  03-16551  Filed  6-30-03;  8:45  am) 

BILLING  CODE  4910-1S-P 


68,  Noj^  Tuesday,  July  1,  2003/Rtdes  and  Regulations  39017 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  03-022] 
RIN1625-AA00 

Safety  Zone;  Colorado  River,  Laughlin, 
NV 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  navigable  waters  of  Laughlin, 
Nevada  in  support  of  the  Avi  Resort  and 
Casino  fireworks  show.  This  temporary 
safety  zone  is  necessary  to  provide  for 
the  safety  of  the  crews,  spectators, 
participants  of  the  event,  participating 
vessels  and  other  vessels  and  users  of 
the  waterway.  Persons  and  vessels  are 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  these 
safety  zones  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

DATES:  This  rule  is  effective  fi-om  8:30 
p.m.  until  10  p.m.  (PDT)  on  July  5,  2003. 
ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP  San 
Diego  03-022]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Diego,  2716  N.  Harbor  Drive, 
San  Diego,  CA  92101-1064  between  8 
a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Murai,  USCG,  c/o 
U.S  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulaUon.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  hi  keeping 
with  the  requirements  of  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
regulation  effective  less  than  30  days 


after  publication  in  Ae  Federal 
Register.  The  precise  location  of  the 
event  necessitating  promulgation  of  this 
safety  zone  and  other  logistical  details 
surrounding  the  event  were  not 
finalized  until  a  date  fewer  than  30  days 
prior  to  the  event.  Delaying  the  effective 
date  of  this  rule  would  be  contrary  to 
the  public  interest  because  doing  such 
would  prevent  the  Coast  Guard  from 
maintaining  the  safety  of  the 
participants  of  the  event  and  users  of 
the  waterway. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  on  the  navigable 
waters  of  the  Colorado  River  in 
Laughlin,  Nevada  in  support  of  the  Avi 
Resort  and  Casino  fireworks  show.  The 
fireworks  will  be  launched  from  an  area 
on  land,  however,  the  fallout  area  will 
be  over  a  section  of  the  Colorado  .River 
and  a  safety  zone  on  this  section  of  the 
river  is  necessary  to  provide  for  the 
seifety  of  the  users  of  this  waterway. 

Discussion  of  Rule 

The  Coast  Guard  proposes  to  establish 
this  temporary  rule  to  provide  for  the 
safety  of  the  participants,  spectators  and 
other  users  of  the  waterways.  The 
temporary  safety  zone  is  specifically 
defined  as  that  portion  of  the  Colorado 
River  1000  yards  north  of  Veterans 
Bridge.  Persons  and  vessels  will  be 
prohibited  from  entering  into,  transiting 
through,  or  anchoring  within  this  safety 
zone  unless  authorized  by  the  Captain 
of  the  Port,  or  his  designated 
representative.  ' 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Homeland  Security 
(DHS). 

Due  to  the  temporary  safety  zone's 
short  duration  of  less  than  2  hours,  its 
limited  scope  of  implementation,  and 
because  vessels  will  have  an 
opportunity  to  request  authorization  to 
transit,  the  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  full  regulatory  evaluation 
under  paragraph  10(e)  of  the  regulatory 
policies  and  procediues  of  the  DHS  is 
unnecessary. 


SmaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently      = 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  same  reasons  set  forth  in  the 
above  Regulatory  Evaluation,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  is  not  expected  to  have  a 
significant  economic  impact  on  any 
substantial  number  of  entities, 
regardless  of  size.  This  rule  will  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  Colorado 
River  frt)m  8:30  p.m.  to  10  p.m.  on  July 
4,  2003. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  The  temporary 
safety  zone's  short  duration  of  one  and 
one-half  ( V2)  hours  on  one  day,  the  late 
hoinr  when  traffic  is  low,  and  the  ability 
of  the  COTP  to  authorize  entry  if 
necessary. 

Assistance  for  Small  Entities 

Under  section  2 1 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  yoin-  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell,  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego  at 
(619) 683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
l-88«f-REG-FAIR 
(l-«88-734-3247). 
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Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implicettions  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  oh  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
"particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any'one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  de  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  bxu-den. 

Protection  'xtf  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  orUse.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  thatx)rder  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-43700.  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  imder 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation. 

Under  figure  2-1,  paragraph  (34)(g),  of 
the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  required 
for  this  rule  and  can  be  viewed  in  the 
docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record-keeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
and  33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and 
160.5;  Department  of  Homeland  Security 
Delegation  No.  0170. 

■  2.  Add  anew  §  165.T1 1-041  to  read  as 
follows: 

§  1 65.T11  -041    Safety  Zone:  Colorado 
River,  Laughlin,  Nevada. 

(a)  Location.  The  safety  zone  includes 
that  portion  of  the  Colorado  River 
extending  1000  yards  north  of  Veterans 
Bridge. 


(b)  Effective  period.  This  safety  zone 
will  be  in  effect  from  8:30  p.m.  imtil  10 
p.m.  (PDT)  on  July  5,  2003.  If  the  event 
concludes  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  this  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  to  Mariners.  • 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative.  Mariners 
requesting  permission  to  transit  through 
the  safety  zone  may  request 
authorization  to  do  so  from  the 
designated  representative.  The 
designated  representative  may  be 
contacted  via  VHF-FM  channel  16.  The 
designated  representative  for  this  event 
will  be  Frank  Shaves  of  the  Nevada 
Division  of  Wildlife. 

Dated:  June  20,  2003. 

Stephen  P.  Metruck, 

Commander,  Coast  Guard,  Captain  of  the 
Port,  San  Diego. 

(FR  Doc.  03-16552  Filed  &-30-03;  8:45  am] 

BILLING  CODE  491(K15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 
[AMS-FRL-7520-5] 

Clean  Diesel  Engine  Implementation 
Workshop 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPAl  will  be  holding  a  Clean 
Diesel  Engine  Implementation 
Workshop  August  6  and  7  in  Chicago. 
IL.  The  2007  highway  diesel  fuel  and 
engine  program  (66  FR  5002.  January  18. 
2001)  establishes  new  standards 
beginning  in  2007  for  heavy-duty  diesel 
vehicles  and  a  maximum  sulfur  content 
of  15  ppm  for  highway  diesel  fuel  used 
in  those  vehicles  beginning  in  2006.  The 
purpose  of  this  workshop  is  to  assist 
regulated  entities  and  other 
stakeholders,  including  engine 
manufacturers,  truck  manufacturers, 
truck  owners  and  truck  operators,  with 
program  implementation  and 
compliance.  The  workshop  is  being 
sponsored  by  the  Engine  Manufacturers 
Association  (EMA).  the  American 
Trucking  Associations  (ATA),  the 
Manufactures  of  Emission  Control 
Association  (MEGA),  the  Truck 
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Manufacturers  Association  (TMA),  the 
Truck  Renting  and  Leasing  Association 
(TRALA)  and  the  California  Air 
Resources  Board  (CARB).  EPA  will 
present  a  summary  of  the  2007  highway 
diesel  engine  and  fuel  prograiA.  The 
workshop  will  also  include  a  series  of 
industry  panel  sessions  on  developing 
solutions  to  program  implementation 
challenges.  An  agenda  for  the  workshop 
will  be  available  in  early  July  on  the 
clean  diesel  web  page:  http:// 
www.epa.gov/otaq/diesel.htm.  If  you 
plan  to  attend  the  workshop,  please 
register  at  http://www.truckline.com/ 
epadieselconference/. 
DATES:  The  workshop  will  be  held  on 
Wednesday,  August  6,  2003,  and 
Thursday,  August  7,  2003. 
ADDRESSES:  The  workshop  will  be  held 
at  The  Hyatt  Regency  O'Hare  Hotel, 
9300  W.  Bryn  Mavw  Avenue,  Rosemont. 
Illinois  60018,  phone:  (847)  696-1234, 
fax:  (847)  698-0139,  http:// 
ohare.hyatt.com. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Juha  MacAUister,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
Assessment  and  Standards  Division, 
2000  Traverwood,  Ann  Arbor,  MI 
48105;  phone:  (734)  214-4131,  fax:  (734) 
214-4816,  e-mail: 
macallister.julia@epa.gov. 

Dated:  June  24,  2003. 
Michael  R.  Haley, 

Acting  Director.  Office  of  Transportation  and 
Air  Quality. 

[FR  Doc.  03-16587  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  64 
[Docket  No.  FEMA-7811] 

Suspension  of  Community  Eligibility 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  identifies 
communities,  where  the  sale  of  flood 
insurance  has  been  authorized  under 
the  National  Flood  Insurance  Program 
(NFIP),  that  are  suspended  on  the 
effective  dates  listed  within  this  rule 
because  of  noncompliance  with  the 
floodplain  management  requirements  of 
the  program.  If  the  Federal  Emergency 
Management  Agency  (FEMA)  receives 


docmnentation  that  the  community  has 
adopted  the  required  floodplain 
management  measures  prior  to  the 
effective  suspension  date  given  in  this 
rule,  the  suspension  will  be  withdrawn 
by  publication  in  the  Federal  Register. 
EFFECTIVE  DATES:  The  effective  date  of 
each  commimity's  suspension  is  the 
third  date  ("Susp.")  listed  in  the  third 
column  of  the  foUouring  tables. 
ADDRESSES:  If  you  wish  to  determine 
whether  a  particular  community  was 
suspended  on  the  suspension  date, 
contact  the  appropriate  FEMA  Regional 
Office  or  the  NFIP  servicing  contractor. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Grimm.  Mitigation  Division,  500  C 
Street,  SW.;  Room  412,  Washington,  DC 
20472,  (202)  646-2878. 
SUPPLEMENTARY  INFORMATION:  The  NFIP 
enables  property  owners  to  purchase 
flood  insm-ance  which  is  generally  not 
otherwise  available.  In  return, 
communities  agree  to  adopt  and 
administer  local  floodplain  management 
aimed  at  protecting  lives  and  new 
construction  from  future  flooding. 
Section  1315  of  the  National  Flood 
Insiu-ance  Act  of  1968,  as  amended,  42 
U.S.C.  4022,  prohibits  flood  insurance 
coverage  as  authorized  imder  the 
National  Flood  Insurance  Program,  42 
U.S.C.  4001  et  seq.;  unless  an 
appropriate  public  body  adopts 
adequate  floodplain  management 
measures  with  effective  enforcement 
measiu^s.  The  communities  listed  in 
this  document  no  longer  meet  that 
statutory  requirement  for  compliance 
with  program  regulations,  44  CFR  part 
59  et  seq.  Accordingly,  the  communities 
will  be  suspended  on  the  effective  date 
in  the  third  column.  As  of  that  date, 
flood  insurance  will  no  longer  be 
available  in  the  community.  However, 
some  of  these  communities  may  adopt 
and  submit  the  required  documentation 
of  legally  enforceable  floodplain 
management  measures  after  this  rule  is 
published  but  prior  to  the  actual 
suspension  date.  These  communities 
will  not  be  suspended  and  will  continue 
their  eligibility  for  the  sale  of  insurance. 
A  notice  withdrawing  the  suspension  of 
the  communities  will  be  published  in 
the  Federal  Register. 

In  addition,  the  Federal  Emergency 
Management  Agency  has  identified  the 
special  flood  hazard  areas  in  these 
communities  by  publishing  a  Flood 
Insurance  Rate  Map  (FIRM).  The  date  of 
the  FIRM  if  one  has  been  published,  is 
indicated  in  the  fourth  column  of  the 
table.  No  direct  Federal  financial 
assistance  (except  assistance  piu-suant  to 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  not  in 
connection  with  a  flood)  may  legally  be 


provided  for  construction  or  acquisition 
of  buildings  in  the  identified  special 
flood  hazard  area  of  communities  not 
participating  in  the  NFIP  and  identified 
for  more  than  a  year,  on  the  Federal 
Emergency  Management  Agency's 
initial  flood  insurance  map  of  the 
commimity  as  having  flood-prone  areas 
(section  202(a)  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C. 
4106(a),  as  amended).  This  prohibition 
against  certain  types  of  Federal 
assistance  becomes  effective  for  the 
communities  listed  on  the  date  shown 
in  the  last  coliunn.  The  Administrator 
finds  that  notice  and  public  comment 
under  5  U.S.C.  553(b)  are  impracticable 
and  unnecessary  because  communities 
Usted  in  this  final  rule  have  been 
adequately  notified. 

Each  community  receives  a  6-month, 
90-day,  and  30-day  notification 
addressed  to  the  Chief  Executive  Officer 
that  the  commimity  will  be  suspended 
unless  the  required  floodplain 
management  measiu^s  are  met  prior  to 
the  effective  suspension  date.  Since 
these  notifications  have  been  made,  this 
final  rule  may  take  effect  within  less 
than  30  days. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Considerations.  No 
environmental  impact  assessment  has 
bSen  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  has  determined  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
the  National  Flood  Insurance  Act  of 
1968,  as  amended,  42  U.^.C.  4022, 
prohibits  flood  insurance  coverage 
unless  an  appropriate  public  body 
adopts  adequate  floodplain  management 
measures  with  effective  enforcement 
measures.  The  communities  listed  no 
longer  comply  with  the  statutory 
requirements,  and  after  the  effective 
date,  flood  insiu-ance  will  no  longer  be 
available  in  the  communities  unless  . 
they  take  remedial  action. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30. 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Paperwork  Reduction  Act.  This  rule 
does  not  involve  any  collection  of 
information  for  purposes  of  the 
Paperwork  Reducuon  Act.  44  U.S.C. 
3501  et seq. 

Executive  Order  12612.  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612.  Federalism,  October  26^ 
1987,  3  CFR,  1987  Comp.;  p.  252. 
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Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778,  October  25,  1991,  56  FR 
55195,  3  CFR,  1991  Comp.;  p.  309. 

List  of  Subjects  in  44  CFR  Part  64 

Flood  insurance,  Floodplains. 


a  Accordingly,  44  CFR  part  64  is 
amended  as  follows: 

PART  64— [AMENDED] 

■  1.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  4001  et  seq.\ 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.;  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.;  p.  376. 

Section  64.6    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  64.6  are  amended  as 
follows: 


i 

Date  Certain 
Federal  assist- 

State and  Local  Jurisdiction 

Community 

Effective  date  authorization/cancellation  of 

Cun-ent  Effective 

ance  no  longer 

No. 

sale  of  flood  insurance  in  community 

Map  Date 

available  in  spe- 
cial fk)od  hazard 

\ 

' 

areas 

Region  1 

Maine:  Beals,  Town  of,  Washington  County 

230133 

September    16,    1975,    Emerg.;    May    15, 
1991.  Reg.;  July  2,  2003.  Susp 

July  2,  2003 

July  2,  2003. 

Region  II 

New  Jersey:  Estell  Manor,  City  of.  Atlantic 

340573 

March    14,    1975,'    Emerg.;    November    3, 

do  

Do. 

County 

1978,  Reg.;  July  2.  2003,  Susp 

Region  III 

Pennsylvania:  Salisbury,  Township  of,  Le- 

420591 

March  16.  1973,  Emerg.;  January  3,  1979, 

..,...do.  

Do. 

high  County 

Reg.;  July  2,  2003,  Susp 

Region  V 

^ 

Wisconsin:  Markesan,  City  of,  Green  Lake 

550169 

June  9,  1975,  Emerg.;  July  16,  2003,  Reg.; 

do  

Do 

County 

July  16.  2003,  Susp 

Region  III 

Virginia:  New  Market,  Town  of,  Sfienandoah 

510227 

August    11,    1975,    Emerg.;    October    23, 

July  16,  2003  .... 

July  16.  2003. 

County                ■ 

1981, ^Reg.;  July  16.  2003,  Susp 

Shenandoah  County,  Unincorporated  Areas 

510147 

March  30,  1973,  Emerg.;  August  1,  1978, 
Reg.;  July  16,  2003,  Susp 

do  

Do. 

Strasburg,  Town  of,  Shenandoah  County 

510149 

October  9.   1973.   Emerg.;   December  26, 
1978,  Reg.;  July  16,  2003,  Susp 

do  

Do 

» 

Toms  Brook,  Town  of,  Shenandoah  County 

510233 

June    12.    1975,    Emerg.;    September   10, 
1984,  Reg.;  July  16.  2003,  Susp 

do  

Do. 

Woodstock,  Town  of,  Sher^andoah  County 

510150 

October  18,  1974,  Emerg.;  August  3,  1984, 
Reg.;  July  16,  2003,  Susp 

do  

Do. 

Region  IV 

North   Carolina:   Atlantic   Beach,   Town  of. 

370044 

July  14,   1972.   Emerg.;   March   15,    1977, 

do  

Do. 

Carteret  County 

Reg.;  July  16,  2003.  Susp 

Beaufort  Town  of,  Carteret  County 

375346 

December  3,  1971,  Emerg.;  December  1, 
1972,  Reg.;  July  16,  2003,  Susp 

do  

Do. 

Bogue.  Town  of,  Carteret  County 

370491 

May  5,  1997,  Reg.;  July  16,  2003,  Susp 

do  

Do. 

Cape  Carteret,  Town  of,  Carteret  County 

370046 

December  12,  1973,  Emerg.;  April  1,  1977, 
Reg.;  July  16,  2003,  Susp 

do. 

Do.     , 

Carteret  County,  Unincorporated  Areas 

370043 

November  19,  1971.  Emerg.;  May  15,  1980, 
Reg.;  July  16,  2003,  Susp 

do  

Do.           » 

Cedar  Point,  Town:  of,  Carteret  County 

370465 

July  26,  1989.  Emerg.;  July  26.  1989.  Reg.; 
July  16.  2003.  Susp 

do  

Do. 

Emerald  Isle,  Town  of,  Carteret  County 

370047 

June  29,  1973,  Emerg.;  April  1,  1977,  Reg.; 
July  16,  2003,  Susp 

do  

Do. 

Indian  Beach,  Town  of,  Carteret  County 

370433 

January  13,  1983,  Emerg.;  March  4,  1985, 
Reg.;  July  16,  2003,  Susp 

do  

Do. 

Morehead  City,  Town  of,  Carteret  County 

370048 

April  13.  1973.  Emerg.;  February  16,  1977, 
Reg.;  July  16.  2003,  Susp 

do  

Do. 

Newport,  Town  of,  Carteret  County 

370049 

January  17.  1974,  Emerg.;  May  15,  1978, 
Reg.;  July  16,  2003,  Susp 

do  

Do. 

Pine  Knoll  Shores,  Town  of,  Carteret  Coun- 

370267 

October  25,  1973,  Emerg.;  September  28, 

do 

Do. 

ty 

1979,  Reg.;  July  16,  2003,  Susp 

i 

•...do  ...=  ditto. 

Code  for  reading  third  column:  Emerg.— Emergency;  Reg.— Regular;  Susp— Suspension. 
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Dated:  June  25,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-16544  Filed  6-30-03;  8:45  am] 
BIUMG  CODE  671S-0S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

[Docket  No.  FEMA-P-7624] 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Interim  rule. 


SUMIWARY:  This  interim  rule  lists 
communities  where  modification  of  the 
Base  (1 -percent-annual-chance)  Flood 
Elevations  (BFEs)  is  appropriate  because 
of  new  scientific  or  technical  data.  New 
flood  insiuance  premium  rates  will  be 
calculated  from  the  modified  BFEs  for 
new  buildings  and  their  contents. 
DATES:  These  modified  BFEs  are 
currently  in  effect  on  the  dates  listed  in 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Map{s)  in  effect  prior  to 
this  determination  for  the  listed 
communities. 

From  the  date  of  the  second  * 

pubUcation  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  commimity  that  the 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  reconsider  the  changes.  The 
modified  BFEs  may  be  changed  during 
the  90-day  period. 

ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 


Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jean  Pajak,-  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2831. 
SU?PLEMENTARY  INFORMATION:  The 
modified  BFEs  are  not  listed  for  each 
commimity  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  BFE  determinations 
are  available  for  inspection  is  provided. 
Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measiues 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs,  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the      ^ 
minimmn  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 


the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flqod  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  npt  a  significant 
regulatory  actioA  under  the  criteria  of 
•ection  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Plaiming  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  €5 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 


PART  65— {AMENDED] 

■  1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR'  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 


California:  Alameda 
(Case  No.  02-09- 
542P). 

Illinois:  Will  (Case 
NO..02-05-3078P). 

Iowa:  Johnson  (Case 
No.  02-07-356P). 


Location 


City  of  Hayward 


Village  of 
Bolingbrook. 


City  of  Iowa  City 


Dates  and  name  of  news- 
paper where  notice  was 
published 


February  21,  2003,  Feb- 

mary  28,  2003,  The 

Daily  Review. 
April  10,  2003,  April  17, 

2003,  7/76  Bolingbrook 

Sun. 

April  11,  2003,  April  18, 
2003,  Iowa  City  Press- 
Citizen. 


Chief  executive  officer  of 
community 


Effective  date 
of  modification 


The  Honorable  Roberta  Cooper, 
Mayor,  City  of  Hayward,  777  B 
Street,  Hayward,  California  94541 . 

The  Honorable  Roger  Claar,  Mayor, 
Village  of  Bolingbrook,  375  West 
Briarcliff  Road,  Bolingbrook.  Illi- 
nois 60440. 

The  Honorable  Ernest  W.  Lehman, 
Mayor,  City  of  Iowa  City,  410 
East  Washington  Street,  Iowa 
City,  Iowa  52240. 


Febmary  10, 
2003. 

July  17,2003 


July  18,  2003 


Community 
number 


065033 


170812 


190171 
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State  and  county 

Location 

Dates  and  name  of  news- 
paper where  notice  was 
published 

Chief  executive  officer  of 
community 

Effective  date 
of  modification 

Community 
number 

Kansas:  Crawford 

City  of  Pittsburg 

February  21,  2003,  Feb- 

The  Honorable  Allen   Gill,   Mayor, 

February  10, 

200072 

(Case  No.  02-07- 

ruary  28,  2003,  The 

City  of  Pittsburg,  201   West  4th 

2003. 

785P). 

Morning  Sun. 

Street,  Pittsburg,  Kansas  66762. 

Michigan:  Macomb 

Township  of 

March  20,  2003,  March  27, 

Mr  John  D.  Brennan,  Township  Su- 

June 26,  2003 

260445 

(Case  No.  02-05- 

Macomb. 

2003,  7776  Macomb 

pervisor,  54111  Broughton  Road, 

1637P). 

Daily. 

Macomb,  MiQhigan  48042. 

Ohio:  Montgomery 

City  of  Vandaiia  

March  5,  2003,  March  12, 

The  Honorable  Bill  Loy,  Mayor,  City 

February  21, 

3.90418 

(Case  No.  02-05- 

2003,  Dayton  Daily 

of  Vandaiia,  333  James  Bohanon 

2003. 

3230P). 

News. 

Drive,  Vandaiia,  Ohio  45377. 

Oklahoma;  Okla- 

City of  Oklahoma 

March  20,  2003,  March  27, 

The    Honorable    Kirk    Humphreys, 

February  25, 

405378 

homa,  Canadian, 

City. 

2003,  The  Daily  Oklaho- 

Mayor,   City  of   Oklahoma   City, 

2003.   • 

Cleveland, 

man. 

200    North    Walker,    3rd    Floor, 

McClain, 

Oklahoma  City,  Oklahoma  73102. 

Pottawatomie 

(Case  No.  03-06- 

693P). 

Oklahoma:  Okla- 

City of  Oklahoma 

March  20,  2003,  March  27, 

The    Honorable    Kirk    Humphreys, 

February  26, 

405378 

homa,  Canadfan, 

City. 

2003,  The  Daily  Oklaho- 

Mayor,   City   of  Oklahoma   City, 

2003. 

Cleveland, 

man. 

200    North    Walker,    3rd    Floor, 

McClain, 

Oklahoma  City,  Oklahoma  73102. 

•    • 

Pottawatomie 

(Case  No.  03-0&- 

696P). 

• 

Texas:  Collin  (Case 

City  of  Allen  

April  3,  2003,  April  10, 
2003,  The  Allen  Amer- 

The    Honorable     Steve     Ten-ell, 
Mayor,  City  of  Allen,  One  Allen 

March  -19, 
2003. 

480131 

No.  03-06-436P). 

ican. 

Civic  Plaza,  Allen,  Texas  75013. 

Texas:  Dallas  (Case 

City  of  Dallas 

April  3,  2003,  April  10, 
2003,  Dallas  Morning 

The  Honorable  Laura  Miller,  Mayor, 
City     of     Dallas,     1500     Marilla 

March  13, 
2003. 

480171 

No.  02-06-1259P). 

<• 

News. 

Street,   City  Hall,   Dallas,   Texas 
75201 . 

* 

Texas:  Dallas  (Case 

City  of  Farmers 

February  21,  2003,  Feb- 

The Honorable  Bob  Phelps,  Mayor, 

February  7, 

480174 

No.  02-06-2308P) 

Branch. 

ruary  28,  2003,  North- 
west Morning  News. 

City  of  Farmers  Branch,  P.O.  Box 
81 901  a  Farmers  Branch,  Texas 
75234. 
The   Honorable   Bob   Day,   Mayor," 

2003.  - 

Texas:  Dallas  (Case 

City  of  Garland  

April  3,  2003,  April  10, 

March  13, 

485471 

No.  02-06-1 259P). 

2003,  Garland  Morning 
News. 

City     of     Garland,     P.O.     Box 
469002,  Gariand,  Texas  75046. 

2003. 

Texas:  Tarrant  (Case 

City  of  Hurst  

February  21 ,  2003,  Feb- 

The  Honorable  William  D.  Souder, 

January  31 , 

480601 

No.  02-06-2049P). 

mary  28,  2003,  The  Star 

Mayor,  City  of  Hurst,  1505  Pre- 

2003. 

' 

Telegram. 

cinct    Line    Road,    Hurst,    Texas 
76054. 

i 

Texas:  Williamson 

City  of  Leander 

April  16,  2003,  April  23, 

The     Honorable     Larry     Barnett, 

March  13, 

481536 

(Case  No.  02-06- 

2003,  Hill'Country  News. 

Mayor,  City  of  Leander,  P.O.  Box 

2003. 

938P). 

319,  Leander,  TX  78646. 

Texas:  Dallas  (Case 

City  of  Mesquile  

April  3.  2003,  April  10, 

The    Honorable    Mike    Anderson, 

March  13, 

485490 

No.  02-06-1 259P). 

2003,  Mesquite  Morning 

Mayor,    City   of   Mesquite,    P.O. 

2003. 

News. 

Box    850137,    Mesquite,    Texas 
75185. 

:> 

Texas:  Bexar  (Case 

City  of  Selma 

April  17,  2003.  April  24, 

The  Honorable  Jim  Parma,  Mayor, 

March  21 , 

480046 

No.  02-06-1 684P). 

2003,  The  Herald. 

City   of   Selma,   9375   Corporate 
Drive,  Selma,  Texas  78154. 

2003. 

Texas:  Bexar, 

City  of  Schertz 

April  17,  2003,  April  24, 

The  Honorable  Hal  Baldwin,  Mayor, 

March  21, 

480269 

Comal,  Guadalupe 

2003,  The  Herald. 

City     of     Schertz,     Drawer     1. 

2003. 

(Case  No.  02-06- 

0 

Schertz,  Texas  78154. 

1684P). 

Texas:  Bexar, 

City  of  Schertz 

February  13,  2003,  Feb- 

The Honorable  Hal  Baldwin,  Mayor, 

February  3, 

480269 

Comal,  Guadalupe 

ruary  20,  2003,  The  Her- 

City of  Scherlz,  P.O.  Box  Drawer 

2003. 

(Case  No.  02-06- 
432P). 
Texas:  Williamson 

ald 

1,  Schertz,  Texas  78154. 

Unincorporated, 

April  16,  2003,  April  23, 

The   Honorable  John  C.   Doerfler, 

March  13, 

481079 

(Case  No.  02-06- 

Areas. 

2003,  Williamson  County 

Judge,   Williamson   County,   710 

2003. 

938P). 

Sun. 

Main  Street,  Georgetown,  Texas 
78626. 
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(Catalog  of  Federal  Domestic  Assistance 
No.  83.100,  "Flood  Insurance") 


D« 


Dated:  June  24,  2003, 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preiparedness  and  Response  Directorate. 
[FR  Doc.  03^16543  Filed  6-30-03;  8:45  am] 

BILLING  CODE  6718-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44CFRPart67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
Natlond  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  The  proposed 
BFEs  and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 


BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
fiopdplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  commimity  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  ID, 
Enviromnental  Consideration.  No 
environmental  impact  assessment  has 
been  p^-epared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response    ■ 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibihty  Act  because  final 
or  modified  BFEs  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  imphcations  under  Executive 
Order  12612,  Federahsm,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778;- 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  part  67  is    .  ^ 
amended  to  read  as  follows: 

PART  67-4AMENDED] 

■  1.  The  authority  citation  for  part  67  • 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 


§67.11    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


ARIZONA 

La  Paz  County.  (FEMA 
Docket  No.#  B-7435) 
Centennial  Wasti: 
Approximately  3,100  feet 
downstream  from  the  con- 
fluence of  Tributary  A  at 

Wenden  

Approximately  3,700  feet  up- 
stream of  Atchison,  To- 
peka  and  Santa  Fe  Rail- 
road   

Tributary  B  at  Wenden: 
Approximately  1 ,800  feet  up- 
stream of  the  Atchison,  To- 
peka  and  Santa  Fe  Rail-. 

road  

Approximately  7,800  feet  up- 
stream of  tne  Atchison,  To- 
peka  and  Santa  Fe  Rail- 
road   

Maps  are  available  for  in- 
spection at  the  Community 
Development,  Department. 
1112  Joshua  Avenue  #202. 
Parker.  Arizona 


Navajo  County,  (FEMA 
Docket  HoJf  B-7435) 

Mexican  Lake  Outlet: 

Approximately  800  feet 
downstream  of  Abandoned 
Railroad  

Approximately  1 ,250  feet  up- 
stream of  Abandoned  Rail- 
road   

Mexican  Lake: 

At  Mexican  Lake  , 

White  Mountain  Lake: 

At  White  Mountain  Lake  

Rocky  Anoyo: 

Approximately  1 ,000  feet 
downstream  of  Sliver 
Creek  Drive  

Approximately  3,900  feet  up- 
stream of  Silver  Creek 

Drive  

Lower  Silver  Creek: 

Approximately  5,140  feet 
downstream  of  unnamed 
Road' 

Approximately  150  feet 
downstream  of  the  con- 
fluence v/ith  Show  Low 

Creek  

Upper  Silver  Creek: 

Approximately  2,050  feet 
downstream  of  Silver  Lake 
Boulevard  

Approximately  450  feet 
downstream  of  Bourdon 
Rande  Road. 

Maps  are  available  for  in- 
spection at  the  Flood  Con- 
trol Division,  County  Govern- 
ment Complex,  1 00  East 
Carter  Drive,  Holbrook,  Ari- 
zona. 


#Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD). 

^ 


•1,837 


•1,884 


•1,865 


•1,910 


•5,934 

•5,979 
•5,979 
•5,979 

•5,980 
•6,084 

•5,638 

•5,659 

•5,980 

•6,107 
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Source  of  flooding  and  location 

#Deptfiin 

feet  above 

ground. 

'Elevation 

in  feet 

(NOVO). 

• 

Taylor  (Town),  Navajo  Coun- 
ty, (FEMA  Docket  NoJt  B- 

Lower  Silver  Creek: 

Source  of  flooding  and  location 

#Oep(tiin 

feet  above 

ground. 

'Elevation 

in  feel 

(NGVD). 

Approximately  3,700  feet  up- 
stream of  Willow  Lane 

.    Approximately  23,100  feet 
upstream  of  Willow  Lane  ... 

•5,625 
•5,644 

Source  of  flooding  and  location 

#Deptt)in 

feet  above 

ground 

'Elevation 

in  feet 

(NGVD). 

Maps  are  availalile  for  in- 
spection at  the  Town  Hall, 
425  West  Bull  Duck  Road, 
Taylor,  Arizona. 

Source  of  flooding  and  location 


SOUTH  DAKOTA 

Aurora  County  and  Incorporated  Areas,  (FEMA  Docltet  ttoJf  B-7435) 

Skunk  Creek: 
Approximately  200  feet  downstream  of  the  1st  Street  Bridge 

At  State  Street ;. 

Approximately  150  feet  downstream  of  Interstate  90 

Northwest  Dralr)age: 
At  Main  Street  

Approximately  500  feet  upstream  of  Kimball  Street  Bridge  

ADDRESSES 
Aurora  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  401  North  Main  Street,  Plankinton,  South  Dakota. 

City  of  Planldnton 

Maps  are  available  for  inspection  at  City  Hall,  125  North  Main  Street,  Plankinton,  South  Dakota. 


#Depth  in  feet 

above  ground. 

•Elevation  in  feet 

(NGVD) 

-i-Elevation  in  feet 

(NAVD) 


Communities 
Affected 


Aurora  County 

(Uninc.  Areas), 

City  of 

Plankinton 


City  of 
Plankinton 


((Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  June  24,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-16542  Filed  6-30-03;  8:45  am] 

BILLING  COOe  671B-04-P 
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Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Inseason  action;  request  for 
cmmnents. 


SUMMARY:  NMFS  announces  changes  to 
the  regulations  for  the  Area  2A  sport 
halibut  fisheries  off  the  south  coast  of 
Washington.  This  action  would  change 
the  days  of  the  week  open  to  halibut 
fishing  in  the  Washington  south  coast 
recreational  fishing  subarea.  The 
purpose  of  this  action  is  to  allow 
increased  access  to  Washington's  south 
coast  recreational  halibut  quota  while 
mc.^itoring  yelloweye  rockfish 
interception. 

DATES:  Effective  0001  local  time,  June 
27,  2003,  through  the  Federal  Register 

publication  of  the  2004  specifications 
and  management  measures.  Comments 
on  this  rule  will  be  accepted  through 
July  16,  2003. 

ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Regional  Administrator, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  Seattle,  WA  98115-0070. 
This  Federal  Register  document  is 
available  on  the  Government  Printing 
Office's  Web  site  at:  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jamie  Goen  or  Yvonne  deReynier 


(NMFS,  Northwest  Region)  206-526- 
6140. 

SUPPLEMENTARY  INFORMATION:  The  Area 
2A  Catch  Sharing  Plan  for  Pacific 
halibut  off  Washington,  Oregon,  and 
California  is  implemented  in  the  annual 
management  measures  for  the  Pacific 
halibut  fisheries  published  on  March  7, 
2003  (68  FR  10989.  as  amended  at  68  FR 
22323,  April  28,  2003  and  at  68  FR 
23901,  May  6,  2003).  Those  regulations 
established  the  2003  area  quota  for  the 
south  coast  of  Washington  (Queets 
River,  WA  to  Leadbetter  Point,  WA) 
fishery  of  48,623  lb  (22.1  mt)  and  the 
related  management  measures.  The  all- 
depth  sport  fishery  in  this  area  is 
scheduled  for  5  days  per  week  (Sunday 
through  Thursday),  and  the  nearshore 
fishery  is  scheduled  for  7  days  per 
week. 

The  pace  of  the  all-depth  halibut 
fishery  is  anticipated  to  slow  off  the 
south  Washington  coast,  similar  to  2002, 
begimiing  with  the  start  of  the 
recreational  chinook  and  coho  salmon 
fishery  on  June  22,  which  will  be  open 
through  the  earlier  of  September  14  or 
quota  attainment.  In  20O2,  effort  shifted 
from  the  sport  halibut  fishery  to  the 
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recreational  ch'inook  and  coho  salmon 
fisheries  and  a  similar  shift  is  expected 
between  these  fisheries  in  2003. 

In  2002,  in  order  to  provide  more 
opportunity  for  the  sport  halibut  fishery 
to  attain  their  quota  for  the  Washington 
south  coast  subarea,  an  adjustment  to 
the  fishing  days  per  week  was  made 
inseason  (67  FR  46420,  July  15.  2002). 
The  sport  halibut  fishing  days  were 
shifted  in  2002  from  5  days  per  week 
(Sunday  through  Thursday)  to  2  days 
per  week  (Friday  and  Satiuday)  so  as 
not  to  coincide  with  the  recreational 
salmon  fishery  which  was  open  5  days 
per  week  (Sunday  through  Thursday). 
Even  with  this  shift  in  fishing  days  to 
increase  opportimity  for  sport  halibut 
fishing  without  directly  competing  with 
recreational  salmon  fishing,  effort  still 
remained  low  in  the  sport  halibut 
fishery.  The  sport  halibut  quota  was  not 
attained  for  the  south  Washington  coast 
subarea  in  2002  and  4.221  lb  (1.9  mt) 
remained  out  of  a  42.739  lb  (19.4  mt) 
subarea  quota. 

Sport  halibut  catch  in  the  2003 
fishery,  as  of  June  1,  2003,  reports 
16.593  lb  (7.5  mt)  of  quota  remaining 
out  of  a  48.623  lb  (22.1  mt)  quota  for  the 
Washington  south  coast  fishery  (both 
all-depth  and  nearshore).  This  fishery  is 
scheduled  to  be  open  through 
September  30  or  until  quota  attainment, 
whichever  occurs  earlier.  Based  on  data 
fi-om  2002  and  prior  years,  Washington 
Department  of  Fish  and  Wildlife 
(WDFW),  the  agency  that  directly 
monitors  the  sport  halibut  fishery  off 
'  Washington's  coast,  anticipated  that  the 
pace  of  the  sport  halibut  fishery  would 
slow  in  late  June  as  effort  shifted  into 
recreational  salmon  fisheries.  In  order  to 
increase  opportunity  for  participation  in 
sport  halibut  fisheries  in  the 
Washington  south  coast  subarea.  WDFW 
recommended  to  NMFS  and  the 
International  Pacific  Halibut 
Commission  (IPHC)  that  the  all-depth 
fishery  be  changed  fi-om  a  5-  days  per 
week  fishery  (Sunday  through  Thursday 
-  the  same  open  days  as  the  recreational 
Chinook  and  coho  salmon  fisheries)  to  a 
7-days  per  week  fishery.  This  change 
would  increase  the  days  of  the  week 
that  a  vessel  could  fish  for  halibut  in  the 
all-depth  area  to  mirror  the  7-days  per 
week  sport  fishery  for  halibut  in  the 
nearshore  area.  WDFW  predicts  that 
most  effort  in  the  sport  halibut  fishery 
will  shift  to  Friday  and  Saturday,  when 
there  is  no  opportunity  to  fish  for 
salmon.  However,  opening  the  fishery  to 
7-days  per  week  allows  that  flexibility 
and  increased  opportimity  to  attain  the 
2003  sport  halibut  quota  for  this 
subarea.  WDFW  is  concerned  about 
potential  overfished  rockfish  bycatch  in 
the  halibut  sport  fishery,  particularly 


yelloweye  rockfish.  and  is  monitoring 
recreational  fisheries  to  keep  bycatch  of 
yelloweye  rockfish  below  approximately 
7.716  lb  (3.5  mt)  statevdde.  At  the  end 
of  May.  bycatch  of  yelloweye  rockfish  in 
Washington's  recreational  fisheries  was  4 
estimated  to  be  at  approximately  Z,535 
lb  (1.15  mt). 

Section  25  of  the  2003  Pacific  halibut 
regulations  provides  NMFS  with  the 
authority  to  make  certain  inseason 
management  changes,  provided  that  the 
action  is  necessary  to  allow  allocati^h 
objectives  to  be  met.  and  that  the  action 
will  not  result  in  exceeding  the  catch 
limit  for  the  area.  The  Catch  Sharing 
Plan's  structuring  objective  for  the 
Washington  south  coast  area  is  to 
maximize  the  season  length,  while 
maintaining  a  quality  fishing 
experience. 

The  Washington  south  coast  all-depth 
subarea  would  be  changed  from  a  5- 
days  per  week  (Sunday  through 
Thursday)  fishery  to  a  7  days-per  week 
fishery.  The  purpose  of  increasing  the 
days  per  week  that  may  be  fished  is  to 
improve  opportunity  for  sport  halibut 
quota  attainment  in  the  south 
Washington  coast  subarea  in  2003. 

In  consultation  with  the  WDFW  and 
the  IPHC,  NMFS  has  determined  that 
increasing  the  fishing  days  per  week  in 
the  Washington  south  coast  all-depth 
subarea  to  sport  halibut  fishing  7  days 
per  week  meets  the  Catch  Sharing  Plan's 
objective  of  providing  a  quality  fishing 
experience  without  allowing  the  fishery 
to  exceed  the  Washington  south  coast 
halibut  quota.  Additionally,  this  action 
is  not  expected  to  result  in  bycatch  of 
overfished  groundfish  species, 
particularly  yelloweye  rockfish,  above 
the  3.5  mt  set  aside  for  Washington 
sport  fisheries  in  2003. 


NMFS  Action 

For  the  reasons  stated  above.  NMFS 
annoimces  the  following  change  to  the 
2003  annual  management  measures  (68 
FR  10989,  March  7,  2003.  as  amended 
at  68  FR  22323.  April  28.  2003  and  at 
68  FR  23901.  May  6.  2003)  to  read  as 
follows: 

1.  On  page  10999.  in  section  24.  Sport 
Fishing  for  Halibut,  paragraph 
(4)(b){iii)(A)  in  the  second  colunm  is 
revised  to  read  as  follows: 

24.  Sport  Fishing  for  Halibut 
***** 

(A)  The  fishing  season  commences  on 
May  1  and  continues  5  days  a  week 
(Sunday  through  Thursday)  in  all 
waters,  and  commences  on  May  1  and 
continues  7  days  a  week  in  the  area 
fi-om  Queets  River  south  to  47°00'00''  N. 
lat.  and  east  of  124°40'00''  W.  long., 
until  June  26.  Beginning  June  27.  the 
fishing  season  continues  7  days  a  week 


in  all  waters,  including  the  area  bom 
Queets  River  south  to  47°00'00''  N.  lat. 
and  east  of  124°40'00''  W.  long.,  until 
48.623  lb  (22.1  mt)  are  estimated  to  have 
been  taken  and  the  season  is  closed  by 
the  Commission,  or  until  September  30. 
whichever  occurs  first. 
***** 

Classification 


This  action  is  authorized  by  the 
regulations  implementing  the  Catch 
Sharing  Plan.  The  determination  to  take 
these  actions  is  based  on  the  most  recent 
data  available.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA).  has  determined  that  good  cause 
exists  for  this  document  to  be  published 
without  affording  a  prior  opportunity 
for  public  comment  under  5  U.S.C. 
553(b)(B)  because  doing  so  would  be 
impracticable  and  contrary  to  the  public 
interest.  Providing  prior  notice  and  " 
opportimity  for  pubhc  comment  would 
be  impracticable  because  it  would  delay 
this  action  and  prevent  fishers  from 
accessing  the  2  additional  fishing  days 
per  week  that  do  not  overlap  with  the 
recreational  salmon  fishery  in  an  effort 
to  attain  the  Washington  south  coast 
halibut  quota  for  2003.  Delaying  this 
action  may  unnecessarily  reduce  the 
likelihood  that  the  sport  halibut  fishery 
in  the  Washington  south  coast  subarea 
would  achieve  the  Catch  Sharing  Plan's 
objective  of  attaining  the  2003  quota.  In 
addition,  some  public  input  on  this 
action  was  already  received  via 
teleconference  on  June  5.  2003,  with 
NMFS,  the  IPHC.  WDFW,  and  4 
Washington  south  coast  recreational 
fishing  constituents.  Delaying  this 
action  is  contrary  to  the  public  interest 
because  it  would  force  anglers  to  choose 
between  fishing  for  halibut  or  fishing  for 
salmon  during  the  same  5  fishing  days 
(Sunday  through  Thursday),  which 
would  reduce  the  opportimity  to 
participate  in  both  fisheries.  For  the 
above  reasons,  the  AA  has  also 
determined  that  good  cause  exists  to 
waive  the  delay  of  effectiveness  of  this 
action  under  5  U.S.C.  553(d)(3). 

Public  comments  will  be  received  for 
a  period  of  15  days  after  the 
effectiveness  of  this  action.  This  action 
is  authorized  by  Section  25  of  the 
annual  management  measures  for 
Pacific  halibut  fisheries  published  on 
March  7.  2003  (68  FR  10989),  and  has 
been  determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

Authority:  Authority:  16  U.S.C.  773-773k. 
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Dated:  June  25,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
|FR  Doc.  03-16569  Filed  6-26-03:  2:11  pm] 
BILUNG  CODE  3510-22-$ 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


FEDERAL  HOUSING  RNANCE  BOARD 
1 2  CFR  Parts  900,  932,  955 
[No.  2003-10] 
RIN  3069-AB18 

Federal  Home  Loan  Bank  Acquired 
Member  Assets 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  proposing  to 
amend  its  Acquired  Member  Assets 
*  (AMA)  regulation,  which  authorizes  the 
Federal  Home  Loan  Banks  (Banks)  to 
acquire  certain  whole  loans  from  their 
members.  The  changes  proposed  would 
place  greater  responsibility  with  each 
Bank  to  design  and  manage  its  AMA 
program,  subject  to  ongoing  supervisory 
review  by  the  Finance  Board.  The 
proposed  regulation  would  maintain  the 
core  provisions  relating  to  safety  and 
soundness,  but  would  be  less 
prescriptive  and  simpler  than  the 
current  rule.  The  proposed  rule  also 
would  codify  the  authority  of  a  Bank  to 
acquire  as  AMA  assets  instruments  that 
are  created  by  Bank  members  or  housing 
associates  in  cooperation  with  a  Bank 
and  that  represent  an  interest  in  loans 
that  individually  could  qualify  as  AMA. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  on  or  before 
September  2,  2003. 

ADDRESSES:  Send  comments  by 
electronic  mail  to  comments@fhfb.gov, 
by  facsimile  to  (202)  408-2580,  or  by 
regular  mail  to  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006,  Attn:  Public 
Comments.  Comments  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Smith,  Associate  Director, 
smitbs@fhfb.gov  or  (202)  408-2991; 
Christina  Muradian,  Senior  Financial 
Analyst,  muradianc@fhfb.gov  or  (202) 
408-2584,  Office  of  Supervision;  Sharon 
Like,  Senior  Attorney  Advisor, 


likes@fhfb.gov  or  (202)  408-2930; 
Thomas  Heam,  Senior  Attorney 
Advisor,  heamt@fhfb.gov  or  (202)  408- 
2976;  or  Thomas  Joseph,  Senior 
Attorney  Advisor,  josepht@fhfb.gov  or 
(202)  408-2512,  Office  of  General 
Counsel,  Federal  Housing  Finance 
■    Board,  1777  F  Street,  NW..  Washington, 
DC  20006. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

This  proposed  rule  is  an  important 
first  step  in  the  Finance  Board's  effort  to 
shift  the  focus  of  its  regulations  from  a 
prescriptive  approach  to  an  approach 
that  places  greater  responsibility  on  the 
Banks  and  relies  more  on  supervisory 
review.  The  Finance  Board  believes  that 
an  increased  focus  on  the  process  of 
supervisory  review  will  enhance  the 
safety  and  soundness  of  the  Bank 
System. 

On  May  3,  2000,  the  Finance  Board 
published  a  proposed  rule  to  authorize 
the  Banks  to  acquire  certain  whole 
loans.  See  proposed  rule.  Federal  Home 
Loan  Bank  Acquired  Member  Assets, 
Core  Mission  Activities,  Investments 
and  Advances,  65  FR  25676  (May  3, 
2000)  (hereinafter  the  "Proposed  AMA 
Rule").  The  Finance  Board  subsequently 
adopted  a  final  AMA  regulation,  which 
became  effective  on  July  17,  2000.  See 
final  rule.  Federal  Home  Loan  Bank 
Acqmred  Member  Assets,  Core  Mission 
Activities,  Investment  and  Advances,  65 
FR  43969  Quly  17,  2000)  (hereinafter  the 
"current  rule"  or  "final  AMA  rule"). 
The  current  rule  authorizes  the  Banks  to 
acquire  certain  loans  (principally 
conforming  residential  mortgage  loans) 
from  their  members  and  housing 
associates  as  a  means  of  advancing  their 
housing  finance  mission,  and  prescribes 
in  some  detail  the  manner  in  which  the 
Banks  may  do  so. 

Since  implementation  of  the  current 
rule,  the  Finance  Board  has  recognized 
that  an  alternative  approach,  one  that 
places  greater  responsibility  on  the 
Banks,  would  likely  prove  to  be  more 
effective  and  efficient  in  regulating  the 
Banks'  mortgage  purchase  programs.  In 
addition,  the  Finance  Board,  now  with 
several  years  experience  in  overseeing 
these  programs,  has  identified  a  number 
of  opportunities  to  clarify  and  simplify 
the  current  rule. 

Specifically,  the  current  rule  includes 
prescriptive  provisions  concerning  the 
risk-sharing  structure  that  may  not  be 


necessary  for  safety  and  soimdness 
purposes.  Such  provisions  include  the 
requirement  that  the  rating  methodology' 
be  verified  in  writing  by  a  Nationally 
Recognized  Statistical  Rating 
Organization  (NRSRO),  even  though  the 
methodology  remains  subject  to  Finance 
Board  approval,  and  that  there  must  be 
certain  restrictions  on  the  credit 
enhancement  structiire,  even  though  the 
member  must  bear  the  economic  cost 
regardless  of  structure.  Also,  the  current 
rule  includes  terms  that  have  proven  to 
be  unclear  and  difficult  to  define,  such 
as  "expected  losses"  and  "valid 
business  purpose."  Further,  the  current 
rule  does  not  specifically  incorporate 
language  to  authorize  the  Banks  to 
acquire  £is  AMA  certain  instruments  that 
are  created  by  Bank  members  or  housing 
associates  in  cooperation  with  a  Bank 
and  that  represent  an  interest  in  AMA- 
eligible  loans.  See  final  AMA  rule,  65 
FR  at  43974-78.  Finally,  the  practice  of 
collecting  AMA  data  has  evolved  from 
the  reporting  requirements  set  forth  in 
the  current  rule,  such  that  some  data 
elements  have  been  found  to  be  either 
unnecessary  or  readily  available  from 
other  sources,  while  others  must  be 
collected  going  forward  to  comply  with 
revised  modeling  requirements  and 
regulatory  standards.  i 

Although  some  opportunities  to 
improve  the  cmrent  rule  exist,  the 
ciurent  rule  does  contain  a  number  of 
.appropriate  and  necessary  safety  and 
soundness  provisions.  These  provisions 
would  be  maintained  or  strengthened  in 
the  proposed  rule,  and  include  the 
requirements  that  all  AMA  must  be  at 
least  investment  grade  when  acquired, 
and  that  only  highly  rated  insurers  may 
provide  some  portion  of  the  credit 
enhancement. 

The  Finance  Board  invites  anyone 
with  an  interest  in  this  proposed  rule  to 
submit  vmtten  comments  to  the  Finance 
Board  during  the  comment  period. 

n.  Analysis  of  Proposed  Rule 

The  proposed  rule  would  revise  the 
current  rule  as  described  in  the 
following  sections. 

A.  Definitions — Section  955.1 

The  proposed  rule  would  add  four   ' 
new  defined  terms,  and  would  delete 
two  of  the  existing  definitions.  Changes 
to  individual  definitions  in  the 
proposed  rule  are  discussed  in  later 
sections  of  this  SUPPLEMENTARY 
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INFORMATION  section  in  (he  context  of 
specific  regulatory  requirements. 

B.  Authorization  To  Invest  in  AMA — 
Section  955.2 

Section  955.2  of  the  current  rule 
authorizes  a  Bank  to  invest  in  AMA,  and 
establishes  a  three-part  test  for  AMA- 
eligible  investments.  See  12  CFR  955.2. 
The  current  rule  prescribes  the  types  of 
assets  that  may  qualify  as  AMA,  the 
required  nexus  between  the  Bank  and 
its  member  or  housing  associate,  and  the 
details  of  the  credit  risk-sharing 
provisions,  ynder  the  proposed  rule, 
this  section  would  simply  authorize  a 
Bank  to  invest  in  AMA,  subject  to  the 
provisions  of  part  955  and  12  CFR  part 
980  (relating  to  new  business  activities). 
The  existing  provisions  relating  to  asset 
type,  member  nexus,  and  credit  risk 
sharing  would  be  relocated  to  separate 
sections. 

The  proposed  rule  also  would  add  a 
definition  of  "AMA"  to  §  955.1,  and 
would  make  conforming  changes  to  the 
existing  definition  of  "AMA"  in  12  CFR 
900.2.  Under  those  definitions,  the  term 
"AMA"  would  mean  any  assets 
acquired  in  accordance  with,  and 
satisfying  the  applicable  requirements 
of,  proposed  §§  955.3,  955.4  and  955.5. 
which  address  the  asset  type,  member 
nexus,  and  credit  enhancement 
requirements,  respectively. 

C.  Three-Part  Test— Proposed  §§  955.3, 
955.4  and  955.5 

The  proposed  rule  would  relocate  and 
revise  each  element  of  the  three-part 
test,  which  currently  is  set  forth  in 
§§  955.2(a),  955.2(b)  and  955.2(c). 

1.  Asset  Requirement — Proposed  §955.3 

Proposed  §  955.3,  which  would 
specify  the  types  of  assets  that  are  AMA- 
eligible,  would  eliminate  one  item  that 
currently  qualifies  as  AMA  and  add 
another  item  that  the  Finance  Board  has 
included  as  AMA  by  interpretation.  The 
proposed  rule  would  retain  the 
provisions  of  the  current  rule  relating  to 
the  acquisition  of  whole  loans  that  are 
eligible  to  secure  Bank  advances,  or  that 
are  secured  by  manufactured  housing. 
See  12  CFR  955.2(a)(1),  (a)|2).  The 
proposed  rule  would  eliminate  the 
current  provision  that  allows  certain 
state  or  local  housing  finance  agency 
(HFA)  bonds  to  qualify  as  AMA.  12  CFR 
955.2(a)(3).  The  Banks  are  authorized  to 
invest  in  certain  highly  rated  HFA 
bonds  under  other  provisions  of  the 
regulations,  and  the  l^inance  Board 
believes  that  eliminating  the  separate 
investment  authorify  under  the  AMA 
regulation  would  not  affect  the  ability  of 
a  Bank  to  invest  in  HFA  bonds  rated  AA 
or  higher.  See  12  CFR  956.2(f). 


956.3(a)(4)(iii).  Because  the  proposed 
rule  would  remove  HFA  bonds  as  AMA, 
the  proposed  rule  also  would  eliminate 
provisions  that  establish  a  process  for 
acquiring  HFA  bonds  as  AMA  from  a 
member  or  housing  associate  of  another 
Bank.  12  CFR  955.2(b)(2)(ii). 

AMA-qualified  interests  in  whole 
loans.  Section  955.3(c)  of  the  proposed 
rule  would  expressly  authorize  as  AMA 
investments  certain  instruments  that 
represent  an  interest  in  qualifying  whole 
loans.  The  Banks  currently  are 
authorized  to  make  such  AMA 
investments,  based  on  Finance  Board 
guidance  provided  in  the  preamble  to 
the  current  rule.  See  final  AMA  rule,  65 
FR  at  43974-78.  The  proposed  rule 
would  codify  the  existing  guidance.  The 
several  provisions  of  the  proposed  rule 
that  relate  to  these  interests  are 
discussed  together  below,  under  the 
section  captioned  AMA-Qualified 
Interests  in  Whole  Loans. 

2.  Member  or  Housing  Associate  Nexus 
Requirement  Proposed  §  955.4 

Section  955.4  of  the  proposed  rule 
would  retain  a  nexus  requirement  by 
providing  that  a  Bank  may  acquire 
AMA-eligible  loans  only  from  its 
members  and  housing  associates,  fitjm 
members  and  housing  associates  of 
another  Bank,  or  from  another  Bank. 
The  nexus  requirement  is  intended  to 
ensure  that  AMA  assets  have  an 
appropriate  connection  to  the  Bank's 
member  or  housing  associate.  That 
connection  advances  the  cooperative 
nature  of  the  Bank  System,  and 
effectively  precludes  the  extension  of 
membership  benefits  to  nonmembers. 
The  proposed  rule,  however,  would 
simplify  this  member  or  housing 
associate  nexus  requirement.  The 
specific  revisions  are  described  below. 

"Valid  business  purpose" 
requirement.  The  proposed  rule  would 
eliminate  the  "valid  business  purpose" 
requirement  from^955.2(b)(l)(ii)  of  the 
current  rule.  12  CFR  955.2(b)(l)(ii).  This 
provision  of  the  current  rule  recognizes 
that  members  often  acquire  mortgage 
loans  both  by  originating  them,  as  well 
as  by  purchasing  them  from  other 
parties  and  allows  the  Banks  to  acquire 
loans  originated  by  third  parties, 
provided  that  the  members  have 
acquired  them  for  a  valid  business 
purpose.  It  is  intended  to  discourage  the 
use  of  members  as  conduits  for  the  sole 
purpose  of  passing  mortgage  loans  from 
a  nonmember  to  the  Bank.  The  current 
rule,  however,  does  not  define  what 
constitutes  a  "valid  business  purpose." 
and  this  provision  has  been  difficult  to 
enforce  as  written.  The  proposed 
elimination  of  this  requirement  is 
intended  only  to  simplify  the  rule,  and 


does  not  alter  the  underlying  policy  that 
AMA-eligible  whole  loans  may  be 
acquired  only  from  members  and 
housing  associates. 

Origination  or  issuance  requirement. 
The  proposed  rule  would  eliminate  the 
requirement  that  AMA  must  be 
originated  or  issued  by  or  through  a 
member,  housing  associate,  or  affiliate 
thereof.  12  CFR  955.2(b)(l)(i). 
Eliminating  this  requirement  is 
consistent  with  the  elimination  of  the 
"valid  business  purpose"  requirement,  . 
noted  above.  To  eliminate  only  the 
"valid  business  purpose"  requirement 
would  render  ineligible  for  purchase  by 
Banks  AMA-qualifying  loans  owned  by, 
but  not  originated  by,  members.  This 
limitation  would  put  a  large  segment  of 
the  mortgage  market  out  of  reach  of  the 
AMA  programs. 

If  the  "valid  business  purpose"  and 
"origination  or  issuance"  provisions  are 
eliminated,  as  proposed,  the  AMA  rule 
would  no  longer  use  the  term  "affiliate." 
Thus,  the  Finance  Board  is  also 
proposing  to  delete  the  definition  of 
"affiliate"  from  §955.1. 

Acquisition  of  assets  from  affiliates  of 
a  member.  As  noted  previously,  the 
proposed  rule  would  retain  the 
requirement  that  a  Beink  may  acquire 
AMA  only  from  a  member,  a  housing 
associate,  or  another  Bank.  12  CFR 
955.2(b)(2).  Accordingly,  a  Bank  could 
not  purchase  mortgage  assets  directly 
from  an  affiliate  of  a  member,  and  any 
such  assets  would  have  to  be  acquired 
by  the  member  before  a  Bank  could 
acquire  them  as  AMA.  A  number  of 
Banks  have  suggested  that  the  Finance 
Board  permit  the  Banks  to  acquire  assets 
directly  from  affiliates  of  a  member.  As 
noted  above,  the  nexus  requirement 
ensures  that  AMA  assets  have  a 
connection  to  the  members  that  reflects 
the  cooperative  nature  of  the  Bank 
System.  Allowing  a  Bank  to  purchase 
AMA  directly  from  an  affiliate  would 
raise  concerns  about  the  extension  of 
membership  benefits  to  a  nonmember. 
even  if  the  nonmember  were  under 
common  control  with  a  member.  Such 
an  arrangement  might  also  present 
practical  and  operational  concerns 
relating  to  AMA  collateral  and  credit 
enhancement  because  a  Bank  would 
have  more  extensive  means  of  requiring 
a  member  to  meet  its  obligations  than 
would  be  the  case  for  a  nonmember 
institution.  The  Finance  Board, 
however,  is  willing  to  consider  this 
issue  further  and  requests  comment  on 
whether,  and  under  what  conditions,  a 
Bank  may  be  permitted  to  acquire  AMA- 
qualifying  assets  from  an  affiliate  of  a 
member.  Among  the  issues  on  which 
the  Finance  Board  seeks  comments  are 
whether  the  rule  should  treat  a  wholly- 
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owned  subsidiary  of  a  member 
differently  from  other  affiliates  that  are 
not  controlled  by  the  member,  and 
whether  the  rule  should  allow  an 
affiliate  to  sell  loans  to  a  Bank,  so  long 
as  the  related  member  provides  the 
required  credit  enhancement. 

3.  Credit  Risk-Sharing  Requirements — 
Proposed  §955.5 

The  proposed  rule  would  revise 
certain  aspects  of  the  credit  risk-sharing 
requirements  and  would  reorganize  the 
credit  risk-sharing  requirements  to 
achieve  greater  clarity.  As  noted  below, 
the  proposed  rule  would  retain  the 
•requirements  that  the  member  must 
enhance  the  AMA  to  at  least  investment 
grade  and  that  supplemental  insurance 
providers  must  be  rated  at  least  the 
second  highest  investment  grade.  The 
Finance  Board  believes  that  these 
provisions  are  important  for  safety  and 
soundness  reasons. 

a.  Required  Credit  Risk-Sharing 
Structure — Proposed  §955. 5(a) 

AMA  product  requirement.  Proposed 
§  955.5(a)(1)  would  retain  the  current 
requirement  that  the  Bank  implement  a 
credit  risk-sharing  structiu«  for  each 
AMA  Product,'  imder  which  a  member 
or  housing  associate  provides  the  credit 
enhancement  necessary  to  enhance  an 
asset  or  pool  of  assets  acquired  by  the 
Bank  to  the  equivalent  of  investment 
grade.  12  CFR  955.3(b).  The  proposed 
rule  also  would  add  a  definition  of 
"investment  grade"  to  §  955.1,  which 
would  define  the  term  to  mean  a  credit 
quality  rating  in  one  of  the  four  highest 
credit  rating  categories  provided  by  an 
NRSRO. 

Asset  requirement.  Proposed 
§  955.5(a)(2)  would  require  a  Bank  to 
specify  the  level  within  investment 
grade  to  which  the  credit  quality  of  the 
particular  AMA  asset  or  pool  of  assets 
must  be  equivalent.  In  substance,  this 
revision  is  the  same  as  the  current 
provision,  which  authorizes  a  Bank  to 
require  a  member  or  housing  associate 
to  provide  sufficient  credit 
enhancement  to  raise  the  credit  quality 
of  the  AMA  assets  above  the  minimum 
level  of  investment  grade,  e.g.,  BBB.  See 
12  CFR  955.3(b). 

Satisfaction  of  credit  enhancement 
requirement.  Proposed  §  955.5(a)(3) 
would  require,  for  each  AMA  Product, 
that  the  Bank  have  in  place  a  process 
and  methodology  that  determines  the 
credit  enhancement  required,  and  that 
demonstrates  that  the  economic  value  of 
the  credit  enhancement  provided  by  the 


'  The  Finance  Board  is  proposing  to  add  a  new 
deflaition  to  §955.1  that  "AMA  Product"  means  an 
AMA  structure  defined  by  a  specific  set  of  terms 
and  conditions. 


member  or  housing  associate  is 
sufficient  to  meet  the  credit 
enhancement  required.  The  Bank  must 
have  the  process  and  methodology  in 
place  prior  to  the  acquisition  of  any 
AMA  assets,  and  must  maintain  the 
process  and  methodology  for  however 
long  the  assets  remain  on  its  books.  The 
Bank  would  be  required  to  satisfy  the 
Finance  Board  as  to  the  adequacy  of  the 
process  and  methodology. 

While  the  proposed  rule  would 
maintain  the  requirement  that  a  Bank 
must  demonstrate  the  sufficiency  of  the 
methodology  and  economic  value  of  the 
credit  enhancement,  to  the  satisfaction 
of  the  Finance  Board,  the  proposed  rule 
would  eliminate  the  requirement  that 
such  demonstration  may  be  provided 
only  bv  written  verification  from  an 
NRSRO.  12  CFR  955.3(a),  (b)(4). 
Although  a  Bank  could  continue  to  use 
written  NRSRO  verification  to 
demonstrate  this  sufficiency,  the 
proposed  rule  is  intended  to  allow  the 
Banks  the  opportunity  to  determine 
other  means  by  which  to  satisfy  the 
requirement.  Moreover,  although  the 
Finance  Board  is  proposing  to  eliminate 
the  specific  requirement  that  a  Bank 
obtain  written  verification  from  an 
NRSRO,  the  Finance  Board  would 
continue  to  use  NRSRO  standards  and 
practices  as  the  benchmark  against 
which  it  judges  the  sufficiency  of  a 
Bank's  methodology  and  the  economic 
value  of  the  credit  enhancement.  Thus, 
as  under  the  current  rule,  to  the  extent 
an  NRSRO  were  to  decline  to  rate  a 
structured  finance  transaction  because 
the  underlying  asset  pool  included 
particular  types  or  categories  of  assets, 
then  the  presence  of  such  assets  within 
an  AMA  pool  would  effectively 
preclude  a  Bank  from  calculating  a 
putative  credit  rating  for  that  pool  and 
from  complying  with  the  proposed 
credit  enhancement  requirements  with 
regard  to  that  particular  pool.^ 

The  proposed  requirement  that  a  Bank 
must  have  in  place  its  process  and 
methodology  "prior  to  the  acquisition  of 
any  asset  or  pool  of  assets  and 
throughout  the  life  of  the  asset  or  pool 
of  assets  on  the  Bank's  books,"  would 
replace  the  ciurent  requfrement  that  the 
Bank  must  determine  the  required  credit 
enhancement  at  the  earlier  of  270  days 
from  the  date  of  the  Bank's  acquisition 
of  the  first  loan  in  a  pool,  or  the  date 
at  which  the  amount  of  a  pool's  assets 


^  For  example,  if  Standard  &  Poor's  continues  to 
decline  to  rate  mortgage  pools  that  contain  loans 
subject  to  the  Georgia  Fair  Lending  Act,  as  in  effect 
from  October  1,  2002,  until  March  7,  2003,  the 
Banks  would  not  be  in  a  position  to  demonstrate 
that  they  could  rate  such  loans.  Thus,  the  Banks 
could  not  buy  such  mortgage  loans  as  AMA  and 
still  comply  with  proposed  §  9.S5.5(a)(3). 


reaches  $100  million.  12  CFR  955.3(a). 
As  a  resiilt  of  this  provision,  a  Bank 
would  be  responsible  for  ensuring  that 
none  of  its  actions,  such  as  the  approval 
of  the  sale  of  mortgage  servicing  rights 
by  a  member  or  housing  associate  that 
is  responsible  for  the  required  credit 
enhancement,  would  affect  the 
estimated  credit  rating  of  an  asset. 

Elimination  of  outdated  provisions. 
The  proposed  rule  would  eliminate 
§  955.3(c)  of  the  ciurent  rule,  which 
established  a  90-day  period  within 
which  AMA  programs  in  existence  at 
the  time  of  the  effective  date  of  the 
current  nUe  had  to  obtain  new  NRSRO 
opinion  letters.  12  CFR  955.3(c).  This 
provision  no  longer  has  any  effect,  as 
the  90-day  period  has  since  passed. 

Decline  in  estimated  credit  rating. 
Section  955.5(a)(4)  of  the  proposed  rule 
would  clarify  the  responsibilities  of  a 
Bank  in  the  event  that  the  estimated 
credit  rating  of  an  AMA  asset  or  pool  of 
assets  were  to  decline  to  below  the 
initially  required  credit  rating.  In  those 
circumstances,  the  Bank  must  either 
require  the  member  or  housing  associate 
to  provide  sufficient  additional  credit 
enhancement  to  restore  the  rating,  or 
must  recalculate  and  comply  with  the 
risk-based  capital  requirement  for  that 
asset  to  reflect  the  reduced  estimated 
credit  rating.  The  substance  of  this 
provision  is  much  the  same  as  §  955.6(b) 
of  the  current  rule.  See  12  CFR  955.6(b). 

b.  Credit  Enhancement  Requirements — 
Proposed  §  955.5(b) 

Member  or  housing  associate 
responsibihty.  Proposed  §955.5fb)(l) 
would  retain  the  requirement  in    . 
§  955.3(b)  of  the  ciurent  rule  that  the 
credit  enhancement  must  be  provided 
by  a  member  or  housing  associate  of  the 
Bank  or,  with  the  approval  of  both 
Banks,  by  a  member  or  housing 
associate  of  another  Bank.  12  CFR 
955.3(b).  The  proposed  rule  would " 
eliminate,  however,  many  of  the 
prescriptive  structural  requirements 
with  regard  to  the  credit  enhancement 
that  are  now  contained  in  §  955.3(b). 
Instead,  the  proposed  rule  would  allow 
a  Bank  greater  freedom  to  design 
specific  AMA  Products.  The  Finance 
Board  intends  to  rely  on  its  examination 
and  review  process  to  verify  that  a 
Bank's  AMA  Products  comply  with  the 
proposed  credit  enhancement 
requirements.  Because  the  proposed 
credit  enhancement  requirements  would 
not  refer  to  "expected  losses,"  as  does 
the  current  rule,  the  Finance  Board  is 
also  proposing  to  delete  the  definition  of 
this  term  from  §  955.1. 

Economic  cost;  third  party  credit 
enhancement.  Section  955.5(b)(2)  of  the 
proposed  rule  would  broadly  s^ate  that 
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the  member  or  housing  associate  that 
initially  provides  the  credit 
enhancement  must  bear  all  of  the  direct 
economic  consequences  of  the  credit 
enhancement  responsibility.  This  means 
that  no  part  of  the  credit  enhancement 
costs  can  be  paid  by  a  Bank,  either 
directly  or  indirectly.  The  proposed  rule 
also  would  eliminate  the  criteria  in 
§  955.3(b)(1)  of  the  current  rule  that 
apply  if  a  member  or  housing  associate 
provides  a  portion  of  its  required  credit 
enhancement  through  a  third  party,  i.e., 
by  contracting  with  an  insurance 
affiliate,  by  purchasing  loan-level  or 
pool-level  insurance,  or  by  contracting 
with  another  member  or  housing 
associate.  Instead,  the  authority  to 
provide  the  required  credit 
enhancement  through  a  third  party 
would  be  implied  from  the  more  general 
requirement  in  proposed  §  955.5(b)(2) 
that  the  member  or  housing  associate 
must  bear  all  of  the  economic 
consequences  of  the  credit  enhancement 
responsibility.  This  broader  language 
would  allow  a  member  or  housing 
associate  to  purchase  insurance  (which 
"  could  include  United  States  government 
guarantees  or  insurance)  for  a  portion  or 
all  of  the  credit  enhancement  obligation, 
or  to  sell  a  portion  or^all  of  the 
obligation  to  another  qualified  party,  so 
long  as  the  member  or  housing  associate 
bears  all  of  the  economic  consequences 
of  the  credit  enhancement  obligation. 
See  proposed  §  955.S(b)(l).  The  current 
requirement  that  a  third  party  may  cover 
only  those  losses  that  remain  after  the 
member  or  housing  associate  has  borne 
expected  losses,  would  be  eliminated. 
See  12  CFR  955.3(b)(l)(i),  (b)(l)(ii)(B), 
(b)(l)(iii)(B),  (b)(2).  Additional 
requirements  applicable  where  the  third 
party  is  an  insurer  are  discussed  in  the 
Use  of  mortgage  insurance  section 
below. 

Although  the  proposed  rule  would 
retain  the  current  requirement  that 
members  or  housing  associates  are 
responsible  for  providing  the  necessary 
credit  enhancement  to  raise  the  credit 
quality  to  investment  grade,  it  is  less 
prescriptive  than  the  current  rule.  This 
approach  is  not  intended  to  alter  the 
economics  of  the  current  risk-sharing 
requirement,  histead,  it  is  intended  that 
with  fewer  restrictions  on  the  form  of 
the  credit  enhancement,  and  on  the  type 
and  degree  of  supplemental  mortgage 
insurance  (SMI),  the  Banks  may  develop 
alternative  credit  enhancement 
structures,  such  as  through  greater  use 
of  pool  insurance. 

Direct  obligations  of  members. 
Section  955.5(b)(3)  of  the  proposed  rule 
would  clarily  provisions  in  the  current 
rule  by  stating  that  any  portion  of  a 
credit  raihancement  that  is  a  direct 


obligation  of  a  member  or  housing 
associate  and  that  is  not  covered  by 
third  party  insurance  generally  must  be 
fully  secured  by  that  member  or  housing 
associate  with  collateral  that  is  eligible 
to  secure  an  advance.  The  current  rule 
,    had  prompted  questions  about  the  need 
for  collateral  for  obligations  that  are 
covered  by  insurance,  and  the  proposed 
rule  would  make  clear  that  collateral  is 
required  only  to  support  a  direct 
obligation  of  the  member  or  housing 
associate  itself,  not  the  obligations  of  an 
insurer.  The  proposed  rule  also  would 
clarify  the  effect  of  a  transfer  of  the 
credit  enhancement  responsibility  to 
another  member  or  housing  associate, 
by  providing  expressly  that  the 
successor  shall  continue  to  comply  with 
any  collateral  requirements  that  applied 
to  the  initial  member  or  housing 
associate.  Under  the  proposed  rule,  a 
Bank  would  have  an  option  of  holding 
permanent  capital  against  such  direct 
obligations,  in  an  amount  equal  to  100 
percent  of  the  nominal  value  of  the 
obligation,  in  lieu  of  obtaining  collateral 
from  the  member  or  housing  associate. 

The  Finance  Board  has  been  asked 
previously  to  permit  a  member  or 
housing  associate  to  secure  its  credit 
enhancement  obligation  with  collateral 
that  is  not  eligible  under  the  Bank  Act 
to  secure  advances.  The  Finance  Board 
has  not  included  such  a  provision  in  the 
proposed  rule,  but  requests  comment  on 
whether  it  would  be  appropriate  to 
allow  a  member  or  housing  associate  to 
use  such  non-Bank  Act-eligible 
collateral  to  secure  its  credit 
enhancement  obligations. 

Use  of  mortgage  insumnce.  Section 
955.5(b)(4)  of  the  proposed  rule  would 
authorize  a  member  or  housing  associate 
to  provide  all  or  a  portion  of  its  required 
credit  enhancement  through  mortgage 
insurance,  provided  that  the  insiuer  is 
rated  not  lower  than  the  second  highest 
credit  rating.  If  the  rating  of  the  insurer 
were  to  fall  below  the  second  highest 
credit  rating,  the  member  or  housing 
associate  would  have  60  days  to  replace 
the  insurance  with  an  insurer  that  has 
the  required  credit  rating.  This 
provision  would  modify  the  ciurent 
rule,  which  requires  that  such  insvuance 
be  maintained  at  all  times,  and  is 
intended  to  recognize  that  a  member  or 
housing  associate  may  not  be  able  to 
immediately  obtain  replacement 
insurance.  12  CFR  955.3(b)(l)(ii)(A). 
The  proposed  rule  also  would  clarify 
the  current  rule  by  making  clear  that  the 
minimum  credit  rating  requirement  is 
applicable  to  both  loan-level  and  pool- 
level  insurers. 

The  proposed  rule  also  would 
eliminate  the  current  restrictions  on  the 
type  of  insurance,  particularly  pool 


insurance,  that  may  be  used  to  cover 
any  portion  of  the  credit  enhancement. 
Under  the  ciurent  rule,  a  member  may 
use  pool -level  insiuance  only  to  cover 
that  portion  of  the  credit  enhancement 
obligation  that  is  attributable  to 
geographic  concentration  and  pool  size. 
See  12  CFR  955.3(b)(l){iii).  Allowing 
broader  use  of  pool  insurance  may 
enhance  the  safety  and  soundness  of  the 
Banks'  AMA  programs.  Although  the 
proposed  rule  would  place  fewer 
limitations  on  the  use  of  mortgage 
insurance,  the  Finance  Board  expects 
the  Banks  to  continue  to  monitor  closely 
their  exposures  to  individual  mortgage 
insurers  and  to  manage  these  exposures 
prudently.  A  Bank  should  perform  an 
independent  credit  analysis  of  the  SMI 
companies  with  which  it  does  business 
to  gain  a  more  detailed  understanding  of 
their  financial  condition  and  operating 
performance  considering  the  potential 
credit  concentrations  and  exposure 
levels  involved.  A  Bank  should  evaluate 
its  potential  exposiue  in  determining 
the  depth  of  credit  analysis  appropriate 
for  individual  SMI  providers. 

c.  Grandfathered  Transactions 

The  proposed  rule  would  retain  the 
existing  AMA  grandfather  provision, 
with  minor  technical  revisions,  and 
would  relocate  it  to  proposed  §  955.5(c) 
12  CFR  955.2(c)(2).  Under  the  proposed 
provision,  any  AMA-type  assets  , 

acquired  by  a  Bank  in  accordance  with 
prior  resolutions  of  the  Finance  Board 
would  not  be  subject  to  the  credit 
enhancement  requirements  in  proposed 
§  955.5  of  the  AMA  rule,  provided  that 
they  remain  within  any  total  dollar  cap 
imposed  by  the  Fiucuice  Board. 

D.  AMA-Qualified  Interests  in  Whole 
Loans 

The  Finance  Board  is  proposing  to 
incorporate  into  the  AMA  rule  previous 
guidance  addressing  the  acquisition  of 
instruments  that  represent  an  interest  in 
AMA-eligible  loans.  The  Finance  Board 
had  previously  provided  this  guidance 
as  part  of  the  SUPPLEMENTARY 
INFORMATION  section  of  the  final  AMA 
rule.  See  final  AMA  rule,  65  FR  at 
43974-78.  Codifying  this  guidance  is 
intended  to  make  more  transparent  the 
existing  authority  for  the  Banks  to 
acquire  such  instruments  as  AMA.  In 
adopting  the  Final  AMA  Rule,  the 
Finance  Board  stated  that  a  Bank  may 
acquire  certificates  representing 
interests  in  whole  loans  as  AMA  only  if: 

(1)  The  certificates  are  rated  by  an  NRSRO 
to  meet  the  credit  enhancement  requirement 
of  §955.3; 

(2)  The  certificates  are  issued  following  the 
execution  of,  and  for  the  purpose  of 
implementing  an  agreement  between  and 
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ii  litiated  by  the  Bank  and  a  Bank  System 
member  or  housing  associate  to  share  risks  in 
compliance  with  the  requirements  of 
§1955. 3(b);  and 

I  (3)  The  initiating  Bank  or  Banks  acquire 
substantially  all  of  the  certificates.  It  is  the 
Finance  Board's  view  that,  in  such  a  case,  the 
upe  of  a  third  party  to  securitize  the  whole 
loans  would  merely  represent  a  vehicle  to 
invest  in  certain  types  of  AMA  under  Inore 
favorable  terms  and  should  therefore  be 
pomitted  under  the  rule.  However,  if  the 
certificates  have  been  created  as  a  security 
initially  available  to  investors  generally,  they 
will  not  be  considered  to  qualify  as  "whole 
loans"  under  §  955.2(a)(1). 

ik  at  43974.  The  Finance  Board  further 
explained  that  mortgage  financing 
instruments  structtired  into  senior  and 
subordinated  tranches  also  could  be 
included  in  the  general  definition  of 
AMA  as  long  as  the  transaction  was 
"implemented  through  a  Bank's  AMA 
porogram  using  assets  that  conform  with 
the  AMA  requirements"  and  the 
member  involved  in  the  transaction 
"bore  the  risk  of  holding  or  selling  the 
credit  support  tranches."  Id.  at  43977. 
The  proposed  rule  would  incorporate 
the  above  criteria,  albeit  in  a  less 
pa«scriptive  form,  into  the  three-part 
AMA  test  in  §§  955.3(c),  955.4(b)  and 
9(55.5.3 

Section  955.3(c)  of  the  proposed  rule, 
first,  woiild  require  any  instrument  that 
represents  an  interest  in  whole  loans  to 
be  backed  only  by  loans  that  would  be 
eligible  for  a  Bank  to  acquire  as  AMA. 
In  order  to  qualify  as  AMA,  any  such 
interests  also  must  be  created  by  a 
member  or  housing  associate,  in 
cooperation  with  a  Bank.  To  help  assure 
that  the  Bank's  purchase  of  such 
ilistruments  is  not  a  mere  capital 


'The  Finance  Board's  guidance  in  the  final  AMA 
ri  te  was  applied  in  reviewing  the  Federal  Home 
Li)an  Bank  of  Chicago's  (Chicago  Bank)  new 
business  activity  notice  with  regard  to  the  Chicago 
Bank's  Shared  Funding™  Program  (SFP).  an  AMA 
product  offered  under  the  Mortgage  Partnership 
Finance  Program"™  (MPF).  See  Approval  of  New 
Business  Activity  Notice.  2002-APP-07  (Dec.  4, 
2002)  (available  at  n-wvi-.fhfb.gov).  Generally,  under 
SFP.  a  member  of  the  Chicago  Bank  will  purchase 
AMA-eligible  whole  loans  from  other  Bank 
manbers  that  have  been  approved  to  participate  in 
the  program.  The  Chicago  Bank  member  will 
transfer  these  loans  to  a  special  purpose  entity 
(SPE)  that  it  establishes.  The  SPE.  in  turn,  will  issue 
certificates  that  represent  senior  investment  grade 
securities  and  credit  support  tranches  and  that  are 
backed  by  the  whole  loans.  The  member  will 
acquire  the  credit  support  tranches.  The  Chicago 
Back  will  acquire  the  senior  investment  grade 
securities,  all  of  which  will  receive  a  credit  rating 
from  an  NRSRO  of  the  second  highest  investment 
grade  or  better.  The  approval  permits  the'Chicago 
Bank,  or  any  Bank  that  subsequently  purchases 
these  senior  securities,  to  sell  the  securities  only  to 
other  Banks  or  qualified  Bank  members.  The  new 
bosiness  activity  approval  does  not  apply  to 
transactions  that  would  involve  any  loans  that  a 
Bank  previously  purchased  as  AMA.  Id.  The 
Chicago  Bank  announced  the  completion  of  its  first 
SFP  transaction  on  March  21,  2003. 


markets  transaction  that  would  not 
advance  the  housing  finance  mission  of 
the  Bank  System,  the  Bank  cooperating 
in  the  creation  of  the  instruments  would 
be  required  initially  to  acquire 
substantially  all  of  the  assets  issued 
imder  this  arrangement. 

Proposed  §  955.3(c)  also  would  make 
clear  that  interest  only  strips  (lOs), 
principal  only  strips  (POs),  as  well  as 
other  interests  in  the  imderlying  loans 
that  have  risk  characteristics  similar  to 
lOs  or  POs,  would  not  qualify  as  AMA.* 
At  this  time,  the  Finance  Board  does  not 
believe  that  these  classes  of  assets 
would  be  consistent  wnth  the  underlying 
purpose  of  the  AMA  rule,  which  is  to 
allow  a  Bank  to  acquire  a  high-quality 
asset  from  or  through  its  members  and 
housing  associates  by  transactions  that 
support  its  statutory  housing  finance 
mission.  See  proposed  AMA  rule,  65  FR 
at  25681. 

Second,  §  955.4(b)(1)  of  the  proposed 
rule  would  require  that  the  whole  loans 
underlying  an  AMA-qualified 
instrument  may  be  acquired  only  from 
the  same  sources  firom  which  a  Bank 
may  acquire  AMA-qualified  whole 
loans.  Thus,  if  a  member  were  to  use  a 
trust  or  other  special  purpose  entity  to 
issue  the  AMA-qualified  interests,  the 
underlying  loans  must  be  purchased 
from:  A  member  or  housing  associate  of 
the  Bank;  a  member  of  another  Bank, 
pursuant  to  an  arrangement  with  that 
Bank;  or  a  Bank,  if  approved  by  the 
Finance  Board.  Section  955.6  of  the 
proposed  rule  would  prohibit  the  use  of 
existing  AMA  assets  to  create  an  AMA- 
qualified  instrument,  without  the  prior 
approval  of  the  Finance  Board.  To 
preserve  the  nexus  between  any  such 
AMA-qualified  interests  in  whole  loans 
and  the  Bank  System,  the  proposed  rule 
also  would  allow  a  Bank  to  sell  AMA- 
qualified  interests  in  whole  loans  only 
to  other  Banks  or  to  members  of  any 
Bank. 

Finally,  to  qualify  as  AMA,  an 
instrument  representing  an  interest  in 
whole  loans  would  have  to  meet  the 
same  credit  risk-sharing  requirements  as 
are  applicable  to  other  AMA-qualified 
assets.  Thus,  the  instrument  would  need 
to  be  credit-enhanced  to  a  credit  quality 


*  The  Finance  Board  recognizes  that  Banks  have 
expressed  interest  in  buying  lOs  or  POs,  specifically 
as  hedging  vehicles.  This  proposed  provision  would 
not  prevent  the  Finance  Board  from  removing 
restrictions  that  currently  .prohibit  a  Bank  from 
acquiring  these  types  of  assets  for  investment  or 
hedging  purposes  under  authority  in  part  956  of  the 
Finance  Board's  rules,  should  the  Finance  Board 
decide  that  such  restrictions  are  no  longer 
warranted.  12  CFR  part  956.  The  proposed 
provision,  instead,  would  merely  clarify  that  these 
assets  could  not  be  considered  AMA  and  could  not 
be  purchased  under  the  authority  granted  in 
proposed  part  955. 


equivalent  to  one  of  the  four  categories 
of  investment  grade,  as  determined  by 
the  Bank.  The  proposed  rule  would 
differ  from  the  prior  guidance  provided 
in  the  Final  AMA  Rule,  in  that  it  would 
not  require  an  AMA-qualified  interest  in 
whole  loans  to  receive  a  public  rating 
fixim  an  l^IRSRO.  If  an  NRSRO  were  to  « 
provide  a  public  investment  grade  rating 
of  the  level  required  by  the  Bank,  that 
rating  would  generally  satisfy  the 
requirements  of  proposed  §  955.5(a). 
Further,  under  proposed  §§  955.5(b)(1) 
and  {b)(2),  the  member  that  arranged  the 
creation  of  the  AMA-qualified  interest 
would  need  to  provide  the  required 
credit  enhancement,  and  bear  all  of  the 
economic  consequences  of  the  credit 
enhancement  responsibility,  as  is  the 
case  with  respect  to  whole  loan  AMA 
assets.  The  required  credit  enhancement 
could  be  provided  through  subordinated 
or  credit  support  tranches.  A  member 
generally  could  meet  its  obligations 
under  the  proposed  rule  if  it  were  to 
acquire  these  support  tranches,  even  if 
the  member  later  sold  these  interests. ^ 
The  proposed  rule  also  would  allow 
forms  of  credit  enhancement  other  than 
a  credit  support  or  subordinated 
tranche,  subject  to  the  Bank  satisfying 
the  Finance  Board  tha»  the  credit 
enhancement  obligations  of  the  member 
or  housing  associate  would  meet  the 
requirements  of  proposed  §  955.5(b). 


^  By  acquiring  the  subordinated  credit  support 
tranches,  the  member  would  be  bearing  the  direct 
economic  consequences  of  losses  from  the 
underl)ing  loans.  Qearly,  this  will  be  true  if  the 
member  holds  the  support  tranches  for  the  entire 
life  of  the  pool  of  loans  underlying  the  assets, 
because  it  will  absorb  all  actual  losses  up  to  the 
required  credit  enhancement  level.  The  member 
also  will  bear  the  economic  consequence  of  these 
losses,  however,  if  it  sells  some  or  all  of  the 
subordinated  credit  support  interests,  because  of 
the  price  risk  inherent  in  the  sale  of  these 
instruments.  Markets  will  reward  low  credit  losses 
in  the  underlying  pool  of  loans  with  higher  prices, 
and  penalize  high  losses  with  lower  prices.  Because 
of  this,  the  member  maintains  a  strong  incentive  to 
assure  the  credit  quality  of  the  loans  that  will  back 
the  senior,  AMA-qualified  tranches  purchased  by 
the  Bank,  even  if  the  member  intends  to  sell  the 
credit  support  tranches. 

Moreover,  given  that  credit  support  tranches 
would  be  structured  to  absorb  losses  up  to  the 
initial  required  amount  of  the  credit  enhancement, 
a  Bank  that  buys  the  senior  investment  grade 
tranches  would  have  no  credit  exposure  to  the 
member  that  initially  acquires  the  credit  support 
tranches  or  to  any  subsequent  party  that  may 
purchase  these  support  tranches.  A  credit  support 
tranche,  therefore,  would  not  be  within  the  meaning 
of  the  phrase  "direct  obligation  of  a  membefor  a 
housing  associate"  as  used  in  proposed 
§  955.5(b)(3),  and  a  member  or  housing  associate 
would  not  need  to  provide  collateral  in  connection 
with  this  form  of  credit  enhancement.  Because  the 
member  would  not  be  required  to  post  collateral  for 
the  credit  support  tranches,  there  also  would  be  no 
need  to  restrict  the  member's  sale  of  those  tranches 
to  other  Bank  members. 
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E.  Restructuring  of  AMA— Proposed 
§955.6 

The  Finance  Board  is  proposing  to 
add  new.§  955.6  to  the  AMA  regulation. 
This  provision  would  prohibit  a  Bank 
from  using  or  selling  AMA  that  it  has 
■  already  purchased  and  is  holding  on  its 
books  to  create  alternative  asset 
structures,  including  those  assets 
described  in  §  955.3(c)  of  the  proposed 
rule,  without  first  obtaining  Finance 
Board  approval.  Actions  taken  by  a 
Bank  with  the  intent  to  alter  the 
putative  or  actual  rating  of  its  existing 
AMA  or  otherwise  change  the  form  of 
an  asset  or  an  asset's  existing  credit  risk- 
sharing  structure,  would  be  covered  by 
this  provision.  Among  the  factors  the 
Finance  Board  would  consider  in 
reviewing  a  request  for  approval  under 
this  proposed  section  would  be:  How  a 
Bank  intends  to  unwind  an  existing 
credit  enhancement  structure  or 
incorporate  the  credit  enhancement  into 
the  structure  of  the  new  asset;  whether, 
after  the  proposed  repackaging  is 
complete,  a  Bank  would  be  holding  an 
asset  that  it  would  not  be  authorized  to 
piu-chase  imder  Finance  Board  rules; 
and  whether  the  new  asset  would 
advance  or  enhance  the  housing  finance 
mission  embedded  in  the  AMA  rule. 

F.  Reporting  Requirements  for  AMA— 
Proposed  §955.7 

Under  the  proposed  rule,  the 
reporting  requirements  for  AMA,  which 
currently  are  contained  in  §  955.4, 
would  be  revised  and  relocated  to 
§955.7. 

The  proposed  rule  would  clarify,  in 
new  §  955.7(a),  that  each  Bank  that  has 
members  or  housing  associates  that  have 
provided  the  initial  credit  enhancement 
for  AMA,  would  be  responsible  for 
collecting  and  maintaining  the  loan- 
level  and  pool-level  data  required  by 
§  955.7  for  all  residential  mortgage  loans 
that  constitute  or  otherwise  back  such 
AMA,  including  assets  described  in 
§  955. 3(c}.  The  Bank  would  have  this 
responsibUity  regardless  of  whether  the 
AMA  is  participated  in  whole  or  in  part 
to  other  Banks.  Although  the  Bank 
would  be  responsible  for  collecting  and 
maintaining  this  data  and  reporting  the 
data  to  the  Finance  Board,  the  Bank 
could  arrange  by  contract  with  another 
Bank  to  have  this  responsibility  carried 
out  by  the  other  Bank. 

The  proposed  rule  is  intended  to 
reduce  the  overall  burden  of  AMA  data 
collection  on  the  Banks  while 
improving  the  informational  content  of 
the  data  that  are  collected.  The  burden 
would  be  lessened  by  reducing  the 
number  of  data  elements  to  be  collected, 
by  eliminating  reporting  redundancies. 
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and  by  eliminating  a  requirement  that 
the  Banks  aggregate  data  prior  to 
reporting.  Informational  content  would 
be  improved  by  increasing  the 
frequency  of  loan-level  data  reporting, 
codifying  in  the  proposed  rule  the 
current  practice  of  reporting  certain  data 
elements  added  since  the 
implementation  of  the  current  rule,  and 
adding  a  few  more  data  elements 
needed  to  satisfy  updated  credit  risk 
modeling  requirements  and  to  comply 
with  revised  Office  of  Management  and 
Budget  (OMB)  reporting  classifications. 

Conforming  the  requirements  to 
existing  practice.  In  consultation  with 
the  Banks,  the  Finance  Board  designed 
a  reporting  format  for  the  semi-annual 
loan-level  mortgage  reports.  In  the 
course  of  these  consultations,  non- 
substantive changes  were  made  to  the 
data  requirements  of  §  955.4,  including 
refining  the  definitions  of  some  of  the 
reporting  elements,  and  adding  new 
elements  to  improve  database 
management  and  enhance  monitoring.  ^ 
In  addition,  while  the  current  rule  only 
requires  reporting  on  loans  acquired 
year-to-date,  it  was  determined  that  for 
purposes  of  safety  and  soimdness 
monitoring,  certain  variables  should  be 
required  to  be  reported  for  all 
outstanding  AMA  residential  mortgage 
loans,  not  just  for  AMA  residential 
mortgage  loans  acquired  during  the 
calendar  year.  Thus,  program-to-date 
data  are  currently  collected  along  with 
data  on  loans  acquired  in  the  calendar 
year  in  order  to  track  the  performance 
of  each  loan  and  enhance  the  ability  to 
track  delinquencies.  The  proposed 
amendments  to  the  data  reporting 
structure  and  content  would  reflect  the 
current  reporting  system  in  this  regard. 

Proposed  elimination  of  data 
elements.  Since  the  current  rule  went 
into  effect,  loan-level  data  have  been 
reported  for  four  semi-annual  reports. 


•^The  definition  of  "County"  was  changed  from 
the  county  name  to  the  3-digit  Federal  Information 
Processing  Standard  (FIPS)  code  for  the  county.  The 
definition  of  "PMI  Percent"  was  changed  from 
percent  of  private  mortgage  insurance  to  percent  of 
primary  mortgage  insurance,  including  mortgages 
insured  by  government  agencies.  The  definition  of 
"Credit  Enhancement"  was  changed  from  the 
numeric  code  indicating  the  type  of  credit 
enhancement  to  the  dollar  value  of  the  calculated 
loan-level  credit  enhancement.  "Prepayment 
Penalty  Terms"  was  changed  to  "Prepayment 
Penalty  Date"  and  defined  as  the  date  that  the 
application  of  the  prepayment  penalty  ends. 
"Default  Status"  was  changed  to  "Delinquency 
Status"  and  represented  the  delinquency  status  of 
the  loan  at  the  end  of  the  reporting  period.  "Pool 
Rating"  for  the  letter  credit  rating  of  the  loan  pool 
was  added  to  the  loan-level  data  reporting 
requirement.  "Interest  Rate"  was  defined  as  the 
note  rate  on  the  loan  at  the  time  of  loan  originaUon. 
New  variables  added  for  database  management 
purposes  were:  "Program  Type"  and  "Pool 
Number." 


and  this  reporting  experience  has 
revealed  that  some  fields  required  in  the 
current  rule  are  either  very  sparsely 
populated  or  are  relatively  difficult  to 
collect  and  provide  little  information 
relative  to  the  housing  finance  mission 
of  the  Banks  or  safety  and  soimdness 
monitoring.  The  proposed  rule  would 
eliminate  these  fields.  ^ 

The  current  rule  also  has  resuhed  in 
reporting  duplication.  Basic  information 
on  loans  acquired  dining  the  first  two 
quarters  of  the  year  is  reported  twice — 
first  in  the  second  quarter  loan-level 
report  and  again  in  the  fourth  quarter 
loan-level  report.  Under  proposed 
§  955.7.  loan-level  data  on  the  loan, 
borrower  and  property  characteristics 
would  be  required  to  be  reported  only 
once — at  the  end  of  the  calendar  quarter 
in  which  the  loan  is  acquired.  See 
proposed  Appendices  A  and  B.  part  I. 

Proposed  reduction  in  reporting 
burden.  Proposed  §  955.7  would  reduce 
the  reporting  burden  on  the  Banks  by 
eliminating  the  requirement  that  the 
Banks  generate  aggregate  data  reports 
from  the  loan-level  data  they  collect. 
Instead,  the  proposed  rule  would 
require  that  the  Banks  submit  loan-level 
data  in  place  of  the  aggregate  data. 
Because  the  loan-level  data  are  collected 
and  maintained  by  the  Banks  in  any 
event,  eliminating  the  aggregate 
reporting  requirement  would  reduce  the 
Banks'  computational  burden  of 
aggregating  the  loan-level  data. 

In  addition,  the  proposed  rule  would 
relieve  the  Banks  from  reporting 
elements  that  are  already  collected 
elsewhere  by  the  Finance  Board. 
Specifically,  elements  the  Banks  would 
no  longer  report  are  those  that  describe 
the  acquiring  lender,  or  member  selling 
the  AMA  to  the  Bank,  and  those 
containing  census  level  demographic 
information  related  to  the  property. « 
These  elements  are  collected  now  by  the 
Finance  Board  through  its  membership 
data  collection  and  dfrectly  from  the 
Department  of  Housing  and  Urban 
Development  (HUD).  The  proposed  rule     ' 


'Fields  that  were  found  to  provide  little 
information  were  the  geographic  indicator  "Place 
Code,"  add  mortgage  identifiers  "Cooperative  Unit 
Mortgage,"  "Mortgage  Purchased  under  the  Banks" 
Community  Investment  Cash  Advances  (CICA) 
Programs"  (for  single-family  AMA),  and  "Bank  Real 
Estate  Owned."  "Acquisition  Type"  would  be 
eliminated  due  to  the  addition  of  the  "Program 
Type"  data  element. 

■The  eliminated  elements  include  "Acquiring 
Lender  Institution,"  "Acquiring  Lender  City," 
"Acquiring  Lender  State,"  "Type  of  Acquiring 
.  Lender  Institution."  "Census  Tract— Percent 
Minority,"  "Census  Tract— Median  Income."  "Local 
Area  Median  Income,"  "Tract  Income  Ratio,"  "Ai«a 
Median  Family  Income,"  "Borrower  Income  Ratio." 
"Unit— Affordable  Category,"  "Unit  Type  XX— 
Affordability  Level"  (for  multi-family  AMA),  and 
"Geographically  Targeted  Indicator." 
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y  «rouId  instead  add  only  a  single  element 
to  identify  such  member,  the  "Federal 
Housing  Finance  Board  Identification 
(jFHFBID)  Number."  which  will  permit 
Ijinking  the  AMA  data  with  the  Finance 
Board's  membership  database. 
I  The  proposed  rule  would  also  reduce 
reporting  redundancy  by  removing  pool 
variables  from  the  loan-level  data  report 
and  requiring  a  separate  pool-level  data 
Beport.  Under  the  cvurent  reporting 
s  ystem,  the  pool-level  credit  rating,  as 
1  \fe\\  as  the  participation  percentage  of 
4ach  Bank  in  a  loan's  pool,  is  reported 
at  the  loan-level.  Thus,  the  same 
information  about  the  pool  is  reported 
numerous  times,  once  for  each  loan  in 
the  pool.  Under  the  proposed  rule,  a 
pool  identifier  would  be  reported  at  the 
Ijoan-level,  and  pool-level  information 
would  be  reported  only  once  in  the 
pool-level  report.  In  addition  to 
streamlining  the  pool-level  data 
reporting,  proposed  §§  955.7(c)  and  (d) 
would  require  the  Banks  to  provide  a 

Quarterly  update  on  loan  pools  so  that 
le  Finance  Board  can  monitor  changes 
in  the  credit  quality  of  pools  and 

Estimated  or  actual  credit 
ahancements.  which  are  important 
safety  and  soundness  considerations. 
See  proposed  Appendices  A  and  B,  part 
III.  The  pool-level  report  would  include: 
"The  "Bank  District  Flag;"  the  "Pool 
I^umber;"  12  variables  representing  the 
' -Participation  Percentages"  of  each  of 
t^e  12  Banks  in  the  pool;  and  foiu 
Variables  representing  information  on 
the  pool  credit  enhancement  and  credit 
rating— "Pool  Rating."  "Pool  Credit 
Enhancement/ '8  "Recalculated  Pool 
Rating."  and  "Recalculated  Credit 
Enhancement." 

j  Proposed  addition  of  new  data 
eilements.  The  proposed  rule  would  add 
several  new  fields  to  the  list  of  required 
data  elements  to  comply  with  ONffi 
Notice  of  Decision.  "Revisions  to  the 
Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity."  62 
FR  58782  (October  30, 1997)  (OMB 
fjIoUce  of  Decision).  Specifically, 
'iBorrower  Ethnicity"  and  "Co-Borrower 
Ethnicity,"  which  currently  are 
collected  and  reported  under  the 
'iBorrower  Race  or  National  Origin"  and 
^Co-Borrower  Race  or  National  Origin" 

elds,  would  be  separately  collected 


I  'The  new  data  element  "Pool  Credit 
tiancement"  would  replace  the  current  data 
etament  "Credit  Enhancement,"  which  itself  has 
been  redefined  since  the  current  rule  was  adopted. 
See  n.6,  supra.  The  Finance  Board  has  effectively 
been  collecting  pool-level  credit  enhancement 
values  because  it  aggregates  the  loan-level  credit 
enhancement  values  currently  collected.  Standing 
alone,  however,  the  loan-level  credit  enhancement 
values  are  not  as  meaningful  as  the  pool-level 
values,  and  the  Finance  Board,  therefore,  is 
proposing  to  collect  the  pool-level  values  directly. 


and  reported.  The  race  fields  would  be 
renamed  "Borrower  Race"  and  "Co- 
Borrower  Race,"  consistent  with  the 
OMB  Notice  of  I)ecision. 

The  proposed  rule  also  would  add  the 
following  loan-level  data  elements  to 
allow  for  better  tracking  and  modeling 
of  prepayment  and  default  rates  of 
AMA:  "Type  of  Credit  Score;" 
redefinitions  of  "Borrower  Credit  Score" 
and  "Co-Borrower  Credit  Score"  to 
include,  in  addition  to  the  Fair,  Isaacs, 
Co.  (FICO)  score,  the  NextGen  HCO 
credit  score;  "Adjustment  Frequency;" 
"Negative  Amortization;"  "Current 
Unpaid  Principal  Balance;'^  "Current 
Coupon;"  and  "Loan  Amount"  (for 
mulU-family  AMA). 

Each  of  the  two  proposed  Appendices 
would  be  sub-divided  into  three  parts 
for  the  three  types  of  data  that  would  be 
required  to  be  collected  and  reported: 
Part  I — Loan-level  data  elements  to  be 
reported  for  all  single-family  and  multi- 
family  AMA  acquired  dviring  the 
calendar  quarter;  part  II — Loan-level 
data  elements  to  be  reported  for  all 
single-family  and  multi-family  AMA 
outstanding  in  the  calendar  quarter;  and 
part  III — Pool-level  data  elements  to  be 
reported  for  pools  of  single-family  and 
multi-family  AMA.  The  loan-level  data 
elements  contained  in  part  I  of  both 
Appendices  generally  reflect 
characteristics  of  the  loan  or  the 
borrower(s)  and  should  not  change  over 
the  life  of  the  loan.  As  indicated  above, 
to  simplify  the  current  reporting 
requirements,  loan-level  data  specified 
in  part  I  would  only  be  required  to  be 
submitted  during  the  calendar  quarter  in 
which  the  loan  is  acquired  by  a  Bank. 

The  loan-level  data  elements 
contained  in  part  n  of  the  Appendices 
would  include  data  that  the  Bank  would 
be  required  to  report  for  all  single- 
family  and  multi-family  AMA 
outstanding  in  a  calendar  quarter.  These 
data  elements  are  more  meaningful 
when  monitored  on  a  continuing  basis. 
This  information  would  be  used  by  the 
Finance  Board  to  create  and  maintain  a 
database  to  be  used  for  safety  and 
soimdness  monitoring,  particularly  of 
the  Bank's  risk  management. 

Part  ni  of  the  Appendices  would 
contain  the  data  that  the  Bank  would  be 
required  to  report  for  pools  or  assets 
backed  by  pools.  This  information  also 
would  be  used  by  the  Finance  Board  to 
monitor  the  safety  and  soundness  of  the 
Bank's  AMA  program. 

The  Finance  Board  seeks  comments 
on  whether  the  data  descriptions  in 
proposed  Appendices  A  and  B  are  clear 
with  regard  to  whole  loans,  or  pools  of 
such  loans,  that  would  back  assets 
described  in  proposed  §  955.3(c). 


Failure  to  obtain  data  elements.  The 
Finance  Board  recognizes  that  members 
or  housing  associates  from  whom  the 
Banks  acquire  AMA  may  be  unable  to 
supply,  or  may  fail  to  supply,  all  of  the 
data  items  specified  in  Appendices  A 
and  B  for  all  assets. 

Neither  the  Bank,  nor  the  member  or 
housing  associate  from  which  the  Bank 
acquires  an  asset,  is  expected  to 
guarantee  that  all  data  items  for  each 
asset  will  be  supplied.  However,  the 
Finance  Board  does  expect  the  Banks  to: 
Monitor  how  completely  members  or 
housing  associates  supply  the  requested 
data;  identify  and  report  to  the  Finance 
Board  difficulties,  problems  or  issues 
with  respect  to  particular  data  fields  or 
particular  members  or  housing 
associates;  and  work  with  members  and 
housing  associates  to  minimize  gaps  in 
the  data  submissions.  This  guidance 
shoiUd  not  be  interpreted  to  mean  that 
the  Banks  may  acquire  an  asset  or  a  pool 
of  assets  if  the  Banks  caimot  collect  data 
items  necessary  for  purposes  of 
establishing  the  equivalent  credit  rating 
of  such  asset  or  pool  of  assets  under 
proposed  §  955.5(a). 

G.  Administrative  and  Investment 
Transactions  Between  Banks — Proposed 
§  955.8 

Under  the  proposed  rule,  the 
provisions  governing  administrative  and 
investment  transactions  between  Banks, 
which  ciurently  are  contained  in 
§  955.5,  would  be  relocated  to  §  955.8. 
See  12  CFR  955.5.  Section  955.5(c)  of 
the  current  rule  states  that  a  Bank  that 
has  delegated  its  AMA  pricing  function 
to  another  Bank  shall  retain  a  right  to 
refuse  to  acquire  AMA  at  prices  it  does 
not  consider  appropriate.  12  CFR 
955.5(c).  Under  the  AMA  programs,  one 
Bank  can  provide  the  back-office 
services  for  other  Banks.  Section 
955.5(c)  was  included  in  the  current 
rule  to  ensure  that  the  other  Banks  are 
not  obligated  to  acquire  AMA  at  prices 
set  by  the  BatAt  providing  the  back- 
office  functions.  The  Banks  have  now 
experienced  several  years  of 
participation  in  AMA  programs,  which 
have  grown  significandy  in  voliune.  The 
Finance  Board  seeks  comment  on 
whether  §  955.5(c)  is  no  longer 
necessary  or  appropriate  now  that  the 
Banks  have  more  experience  and 
options  relating  to  AMA  programs. 

H.  Risk-Based  Capital  Requirement  for 
AMA— Proposed  §  955.9 

The  proposed  rule  would  include  a 
risk-based  capital  provision  that 
specifies  the  type  and  amount  of  capital 
that  a  Bank  must  hold  against  AMA  for 
which  the  estimated  credit  rating  is  less 
than  the  second  highest  category  of 
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investment  grade,  e.g..  less  than  AA. 
Until  a  Bank  implements  its  capital 
structure  plan  and  complies  with  the 
capital  requirements  of  12  CFR  part  932, 
nt  must  hold  retained  earnings  against 
any  outstanding  AMA  with  an  estimated 
credit  rating  of  less  than  the  second 
highest  category  of  investment  grade. 
The  amount  to  be  held  is  to  be 
determined  in  accordance  with  Table  1 
set  forth  ijk  the  proposed  rule,  which 
assigns  a  factor  to  particular  credit 
rating  categories.  This  provision 
simplifies  §  955.6(a)  of  the  current  rule 
by  eliminating  the  provision  that  would 
allow  Banks  to  also  hold  general 
allowance  for  losses  in  meeting  their 
risk-based  capital  requirement.  Because 
the  Banks  do  not  hold  general  allowance 
for  losses,  this  provision  has  no 
practical  effect.  See  12  CFR  955.6(a). 

The  proposed  rule  also  would  make 
clear  that  a  Bank's  risk-based  capital 
requirement  for  its  AMA  is  governed  by 
§955.9  only  until  it  has  implemented  its 
capital  structure  plan  and  has  complied 
with  the  capital  requirements  of  12  CFR 
part  932.  After  that  time,  a  Bank  would 
be  governed  solely  by  part  932  with 
respect  to  the  risk-based  capital 
requfrement  for  AMA.  This  provision 
codifies  a  position  previously  stated  by 
the  Finance  Board.  See  final  AMA  rule, 
65  FR  at  43978. 

The  proposed  rule  also  would  make  a 
technical  correction  to  apply  the  risk- 
based  capital  requirement  to  multi- 
family  AMA,  as  well  as  single-family 
AMA. 

The  proposed  rule  would  delete 
current  §  955.6(b)  regarding  the 
recalculation  of  the  credit  enhancement, 
as  provisions  for  dealing  with  a  decline 
in  the  estimated  credit  rating  of  an  AMA 
asset  or  pool  of  assets  would  be 
included  under  proposed  §  955.5(a)(4), 
discussed  above. 

/.  Acquisition  Restrictions  on  Certain 
Loans 

The  Finance  Board  seeks  comment  on 
whether  it  shpuld  take  measures  to 
prevent  a  Bank  from  acquiring  loans  or 
assets  backed  by  loans,  through  its  AMA 
program,  where  the  loans  have  certain 
featm-es  or  were  made  under 
circumstances  that  may  be  considered 
"predatory"  or  "abusive."  If  the  Finance 
Board  seeks  to  limit  the  Banks'  authority 
to  acquire  such  loans,  or  assets  backed 
by  such  loans,  what  specific  measures 
would  need  to  be  incorporated  in  the 
rule?  Among  the  issues  on  which  the 
Finance  Board  seeks  comments  are: 

(a)  Whether  the  Finance  Board  should 
address  concerns  regarding  the 
acquisition  of  loans  or  assets  hacked  by 
loans  where  the  loans  have  certain 
features  or  were  made  under 
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circumstances  that  may  be  considered 
"predatory"  or  "abusive,"  by  adopting  a 
new  regulatory  provision  that  would 
require  each  Bank  to  develop  policies  to 
preclude  acquiring  such  loans,  or  assets 
backed  by  such  loans; 

(b)  Whether  the  Finance  Board  should 
address  the  acquisition  of  loans  or  assets 
backed  by  loans  where  the  loans  have 
certain  features  or  were  made  under 
circumstances  that  may  be  considered 
"predatory"  or  "abusive,"  through 
specific  and  detailed  guidance  to  each 
Bank,  as  other  Federal  financial 
institution  regulators  have  done  with 
respect  to  the  institutions  they  regulate; 
and 

(c)  How  loans  covered  by  such 
regulation  or  guidance  should  be 
identified. 

ni.  Paperwork  Reduction  Act 

The  Finance  Board's  information 
collection  related  to  AMA  assets  under 
the  current  rule  has  been  reviewed  and 
authorized  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995,  as  implemented 
by  OMB  in  regulations  at  5  CFR  part 
1320.  The  OMB  control  number  is 
3069-0058.  As  described  more  fully  in 
part  F  of  the  SUPPLEMENTARY 
INFORMATION  regarding  information 
collection  under  the  proposed  section 
955.7,  the  proposed  rule  makes  a  series 
of  minor  changes  to  the  information 
presently  collected  under  the  current 
information  collection.  Because  the 
information  collection  changes 
contained  in  this  proposed  rule  are 
neither  substantive  nor  material,  no 
additional  review  or  approval  is 
required  from  OMB.  Thus,  the  Fina5ice 
Board  has  not  submitted  any 
information  to  OMB  for  review. 


IV.  Regulatory  Flexibility  Act 

The  proposed  rule,  if  adopted  as  a 
final  rule,  will  apply  only  to  the  Banks, 
which  do  not  come  within  the  meaning 
of  "small  entities,"  as  defined  in  the 
Regulatory  Flexibility  Act  (RFA).  See  5 
U.S.C.  601(6).  Therefore,  in  accordance 
with  section  605(b)  of  the  RFA,  5  U.S.C. 
605(b),  the  Finance  Board  hereby 
certifies  that  the  proposed  rule,  if 
promulgated  as  a  final  rule,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects 

12  CFR  Part  900 

Credit,  Federal  home  loan  banks, 
Reporting  and  recordkeeping 
requirements. 


12  CFR  Part  932 

Capital,  Credit,  Federal  home  loan 
banks.  Housing,  Investments,  Reporting 
and  recordkeeping  requirements. 

12  CFR  Part  955 

Credit,  Federal  home  loan  banks, 
Housing,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Finance  Board 
hereby  proposes  to  amend  parts  900, 
932  and  955,  chapter  IX,  title  12,  Code 
of  Federal  Regulations,  to  read  as 
follows: 

PART  900— GENERAL  DEFINITIONS 
APPLYING  TO  ALL  FINANCE  BOARD 
REGULATIONS 

1.  The  authority  citation  for  part  900 
continues  to  read  as  follows: 

'  Authority:  12  U.S.C.  1422b(a). 

2.  Revise  the  definition  of  "acquired 
member  assets"  to  read  as  follows: 

§  900.2    Terms  relating  to  Bank  operations, 
mission  and  supervision. 

***** 

Acquired  member  assets  or  AMA 
means  assets  acquired  in  accordance 
with,  and  satisfying  the  applicable 
requirements  of,  §§955.3,  955.4  and 
955.5  of  this  chapter. 


PART  932— FEDERAL  HOME  LOAN 
BANK  CAPITAL  REQUIREMENTS 

3.  The  authority  citation  for  part  932 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1422a(a)(3}.  1422b(a), 
1426,  1440.  1443,  1446. 

§932.4    [Amended] 

4.  Amend  the  first  sentence  in 
§932.4(e)(2)(ii)(E)by: 

a.  Removing  the  phrase  "described  in 
§955.2  of  this  chapter";  and 

b.  Removing  "§955.3"  and  adding,  in 
its  place,  "§955.5". 

§932.9    [Amended] 

5.  Amend  the  first  sentence  of 

§  932.9(aK3)  by  removing  the  phrase 
"acquired  member  assets  identified  in 
§  955.2(a)(3)  of  this  chapter  or  are 
otherwise". 

6.  Revise  part  955  to  read  as  follows: 

PART  955— ACQUIRED  MEMBER 
ASSETS 

Sec. 

955.1  Definitions. 

955.2  Authorization  to  invest  in  AMA. 

955.3  Asset  requirement. 

955.4  Member  or  housing  associate  nexus 
requirement. 

955.5  Credit  risk-sharing  requirements. 

955.6  Restructuring  of  AMA. 
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K5.7    Reporting  requirements. 

365.8    Administrative  and  investment  . 

transactions  between  Banks. 
ip5.9    Risk-based  capital  requirement. 

flippendix  A  to  Part  955 — Reporting 

Requirements  for  AMA  That  Are  Single- 
Family 

Sesidential  Mortgage  Loans  or  Single-Family 
Residential  Mortgage  Loans  Backing 
AMA 
'  Appendix  B  to  Part  955 — Reporting 

Requirements  for  AMA  That  Are  Multi- 
Family 

Residential  Mortgage  Loans  or  Multi-Family 
Residential  Mortgage  Loans  Backing 
AMA 

Authority:  12  U.S.C.  1422a(a)(3),  1422b(a), 
1426,  1430,  1430b,  1431. 

§955.1     Definitions. 

I   As  used  in  this  part: 
.  Acquired  member  assets  or  AMA 
ineans  assets  acquired  in  accordance 
with,  and  satisfying  the  applicable 
requirements  of,  §§  955.3,  955.4  and 
^5.5. 

AMA  Product  means  an  AMA 
structure  defined  by  a  specific  set  of 
terms  and  conditions. 

Investment  grade  means  a  credit 
quality  rating  in  one  of  the  four  highest 
credit  rating  categories  provided  by  an 
v^RSRO. 

Pool  means  a  group  of  assets  acquired 
inder  a  given  master  commitment  or 
similar  agreement. 
I  Residential  real  property  has  the 
meaning  set  forth  in  §  950.1  of  this 
chapter. 

§955.2    Authorization  to  invest  in  AIMA. 
i  Each  Bank  is  authorized  to  invest  in 
Assets  that  qualify  as  AMA,  subject  to 
^e  requirements  of  this  part  and  part 
980  of  this  chapter. 

§955.3    Asset  requirement. 

,   Assets  that  qualify  as  AMA  shall  be 
1  iinited  to  the  following: 

(a)  Whole  loans  that  are  eligible  to 

!  ecure  advances  under  §§  950.7{a)(l)(i), 
(a)(2)(ii),  (a)(4),  or  (b)(1)  of  this  chapter, 
« ixcluding: 

(1)  Single-family  mortgage  loans 
where  the  loan  amoimt  exceeds  the 

imits  established  piu'suant  to  12  U.S.C. 
717(b)(2);  and 

(2)  Loans  made  to  an  entity,  or 
ecured  by  property,  not  located  in  a 
Itate; 

(b)  Whole  loans  secured  by 
lanufactured  housing,  regardless  of 

whether  such  housing  qualifies  as 
residential  real  property  under  state 
Ijaw;  or 

'  (c)  Other  assets  that  are  created  .by  a 
ipember  or  housing  associate  in 
cooperation  with  a  Bank,  where  the 
Assets  are  backed  by  whole  loans  that 
I  aeet  the  requirements  of  paragraphs  (a) 


or  (b)  of  this  section,  provided  that  the 
Bank  must  initially  acquire  substantially 
all  of  such  assets  and  the  assets  do  not 
constitute  interest  only  strips  (lO), 
principal  only  strips  (PO),  or  other 
interests  in  the  luiderlying  loans  that 
have  risk  characteristics  that  are  similar 
to  10  or  PO  instruments. 

§  955.4    Member  or  housing  associate 
nexus  requirenrwnt. 

(a)  In  the  case  of  assets  described  in 
§§  955.3(a)  and  (b),  a  Bank  shall  acquire 
the  assets,  by  means  of  either  a  purchase 
or  a  fimding  transaction,  only  from: 

(1)  A  member  or  housing  associate  of 
the  Bank; 

(2)  A  member  of  another  Bank, 
pursuant  to  an  arrangement  with  that 
other  Bank;  or 

(3)  Another  Bank.        * 

(b)  In  the  case  of  assets  described  in 
§  955.3(c): 

(1)  The  whole  loans  underlying  the 
assets  shall  be  acquired  only  from: 

(i)  A  member  or  housing  associate  of 
the  Bank; 

(ii)  A  member  of  another  Bank, 
piu-suant  to  an  arrangement  with  that 
other  Bank;  or 

(iii)  A  Bank,  if  approved  by  the     ' 
Finance  Board  under  §  955.6;  and 

(2)  The  assets  may  be  sold  by  a  Bank 
only  to  other  Banks  or  to  members  of 
any  Bank. 

§955^    Credit  rislt-sharing  requirements. 

(a)  Required  credit  risk-sharing 
structure.  (1)  Product  requirement.  For 
each  AMA  Product,  the  Bank  shall 
implement,  and  have  in  place,  a  credit 
risk-sharing  structure  under  which  a 
member  or  housing  associate  provides 
the  credit  enhancement  necessary  to 
enhance  an  asset  or  pool  of  assets 
acquired  by  the  Bank  to  a  credit  quality 
that  is  equivalent  to  investment  grade. 

(2)  Asset  requirement.  For  each  AMA 
asset  or  pool  of  assets  to  be  acquired,  a 
Bank  shall  specify' the  particular  credit 
rating  within  investment  grade  to  which 
the  credit  quality  of  the  asset  or  pool  of 
assets  shall  be  equivalent,  after 
accounting  for  the  credit  enhancement 
provided  by  the  member  or  housing 
associate. 

(3)  Satisfaction  of  credit  enhancement 
requirement.  For  each  AMA  Product, 
prior  to  the  acquisition  of  any  asset  or 
pool  of  assets  and  throughout  the  life  of 
the  asset  or  pool  of  assets  on  the  Bank's 
books,  the  Bank  shidl  have  in  place  a 
process  and  methodology  that,  to  the 
satisfaction  of  the  Finance  Board: 

(i)  Determines  the  applicable  credit 
enhancement  required  under  paragraphs 
{a)(l)  and  (a)(2)  of  this  section;  and 

(ii)  Demonstrates  that  the  economic 
value  of  the  credit  enhancement 


provided  by  the  member  or  housing 
associate  is  sufficient  to  meet  the 
applicable  credit  enhancement  required 
imder  paragraphs  (a)(1)  and  (a)(2)  of  this 
section. 

(4)  Decline  in  estimated  credit  rating. 
If  the  estimated  credit  rating  of  an  asset 
or  pool  of  assets  declines  to  a  credit 
rating  below  the  credit  rating  required 
by  the  Bank  at  the  time  of  acquisition  of 
the  asset  or  pool  of  assets,  the  Bank,  at 
its  discretion,  shall  either: 

(i)  Require  the  member  or  housing 
associate  to  provide  additional  credit 
enhancement  in  an  amount  sufficient  to 
restore  the  estimated  credit  rating  for 
such  asset  or  pool  of  assets;  or 

(ii)  Recalculate,  and  comply  with,  the 
risk-based  capital  requirement  for  the 
asset  or  pool  of  assets  in  accordance 
with  §  932.4  of  this  chapter  or  §  955.9, 
as  applicable,  based  on  the  reduced 
estimated  credit  rating. 

(b)  Credit  enhancement  requirements. 
(1)  Members  and  housing  associates. 
The  credit  enhancement  required  under 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  shall  be  provided  by: 

(i)  A  member  or  housing  associate  of 
the  Bank;  or 

(ii)  With  the  approval  of  both  Banks, 
a  member  or  housing  associate  of 
another  Bank. 

(2)  Economic  cost.  The  member  or 
housing  associate  that  initially  provides 
the  required  credit  enhancement  shall 
bear  all  of  the  economic  consequences 
of  the  credit  enhancement 
responsibility. 

(3)  Direct  obligations.  Any  portion  of 
the  required  credit  enhancement  that  is 
a  direct  obligation  of  a  member  or 
housing  associate  of  any  Bank  and  that 
is  not  covered  by  insurance  from  a  third 
party  insurance  company,  shall  be  fully 
secured  by  collateral  eligible  to  secure 
advances  under  part*950  of  this  chapter, 
except  as  otherwise  provided  in  this 
paragraph.  If  a  member  or  housing 
associate  transfers  such  credit 
enhancement  responsibility  to  another 
member  or  housing  associate,  the 
successor  shall  continue  to  satisfy  the 
collateral  requirement.  In  lieu  of 
obtaining  collateral  to  secure  such  direct 
obligations,  a  Bank  may  hold  permanent 
capital  (or  retained  earnings,  if  the  Bank 
has  not  yet  converted  its  capital 
structure)  against  the  direct  obligation 
in  an  amount  equal  to  100  percent  of  the 
nominal  value  of  the  direct  obligation. 
This  requirement  shall  apply  in 
addition  to  the  risk-based  capital 
requirements  imder  §  932.4  of  this 
chapter  or  §  955.9,  as  applicable. 

(4)  Mortgage  insurance.  A  member  or 
housing  associate  may  provide  all  or  a 
portion  of  its  required  credit 
enhancement  through  mortgage 
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insiirance  purchased  from  an  insurer 
that  IS  rated  not  lower  than  the  second 
highest  credit  rating.  If  the  rating  of  the 
insurer  falls  below  the  second  highest 
credit  rating,  the  member  or  housing 
associate  shall  have  60  days  to  replace 
the  insiu-er  with  another  insurer  rated 
not  lower  than  the  second  highest  credit 
rating. 

(c)  Grandfathered  transactions.  Assets 
acquired  in  transactions  otherwise 
authorized  by  resolution  of  the  Finance 
Board  and  that  are  within  any  total 
dollar  cap  established  by  the  Finance 
Board  at  the  time  of  such  authorization, 
shall  not  be  subject  to  the  requirements 
of  this  section. 

§955.6    Restructuring  of  AMA. 

A  Bank  shall  not  alter  the  credit  risk- 
sharing  structure  of  any  AMA  that  it  has 
acquired,  nor  shall  it  take  any  actions 
with  the  intent  or  effect  of  altering  the 
actual  or  putative  credit  rating  of  any 
such  AMA,  without  the  prior  approval 
of  the  Finance  Board.  A  Bank  also  shall 
not  sell  or  otherwise  use  any  AMA  in 
order  to  create  a  new  type  of  asset, 
including  assets  described  in  §  955.3(c), 
without  prior  Finance  Board  approval. 

§955.7    Reporting  requirements. 

(a)  Bank  responsibility  for  collecting 
and  maintaining  data.  Each  Bank  that 
has  members  or  housing  associates  that 
have  provided  the  initial  credit 
enhancement  for  AMA,  shall  be 
responsible  for  collecting  and 
maintaining  the  loan-level  and  pool- 
level  data  required  by  this  section  for  all 
residential  mortgage  loans  that 
constitute  or  otherwise  back  such  AMA, 
including  assets  described  in  §  955.3(c). 

(b)  Loan-level  data  elements.  The 
loan-level  data  collected  and 
maintained  by  each  Bank  shall  include 
the  data  elements  specified  in  Appendix 
A,  Parts  I  and  II,  or  in  Appendix  B,  Parts 
I  and  II. 

(c)  Pool-level  data  elements.  The  pool- 
level  data  collected  and  maintained  by 
each  Bank  shall  include  the  data 
elements  specified  in  Appendix  A,  Part 
m,  or  in  Appendix  B,  Part  HI. 

(d)  Quarterly  Mortgage  Reports. 
Begirming  in  calendar  year  2004,  each 
Bank  that  is  required  to  collect  and 
maintain  data  imder  this  section  shall 
be  responsible  for  submitting  such  data 
to  the  Finance  Board  within  60  days  of 
the  end  of  each  calendar  quarter  and  in 
a  machine-readable  format  specified  by 
the  Finance  Board. 

(e)  Additional  reports.  The  Finance 
Board  may  at  any  time  require  a  Bank 
to  submit  reports  in  addition  to  those 
required  under  paragraph  (d)  of  this 
section. 
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§  955.8    Administrative  and  investment 
transactions  between  Banlcs. 

(a)  Delegation  of  administrative 
duties.  A  Bank  may  delegate  the 
administration  of  an  AMA  Product  to 
another  Bank  whose  administrative 
office  has  been  examined  and  approved 
by  the  Finance  Board  to  process  AMA 
transactions.  Prior  to  entering  into  any 
AMA-related  agreements  with  a  member 
or  housing  associate,  a  Bank  shall 
disclose  the  existence  of  any  such 
delegation,  or  the  possibility  that  the 
Bank  may  later  make  such  a  delegation. 

(b)  Terminability  of  agreements.  Any 
agreement  made  between  two  or  more 
Banks  in  connection  with  any  AMA 
Product  shall  be  made  terminable  by 
either  party  after  a  reasonable  notice 
period. 

(c)  Delegation  of  pricing  authority.  A 
Bank  that  has  delegated  its  AMA  pricing 
function  to  another  Bank  shall  retain  a 
right  to  refuse  to  acquire  AMA  at  prices 
it  does  not  consider  appropriate. 

§955.9    Risk-based  capital  requirement. 

(a)  General.  Until  a  Bank  implements 
its  capital  structure  plan  and  complies 
with  part  932  of  this  chapter,  it  shall 
hold  retained  earnings  against  any 
outstanding  AMA  for  which  the 
estimated  credit  rating  is  less  than  the 
second  highest  category  of  investment 
grade. 

(b)  Requirement.  The  amount  of 
retained  earnings  to  be  held  imder  this 
section  shall  be  at  least  equal  to  the 
product  of  the  outstanding  balance  of 
the  AMA  and  the  factor  associated  with 
its  putative  credit  rating,  as  set  forth  in 
Table  1  of  this  section. 

Table  1 


* 

Putative  credit  rating  of  AI^A 

Percentage 
applicable  to 

on-balance 
sheet  equiva- 
lent value  of 
AMA 

Third  Highest  Investmenl 
Grade  

0.90 
1.50 

2.25 

2.60 
100.00 

Fourth  Highest  Investment 
Grade  

If  Downgraded  to  Below  In- 
vestment Grade  After  Ac- 
quisition By  Bank: 
Highest  Below  Invest- 
ment Grade  .... 

Second  Highest  Below 
Investment  Grade  

All  Other  Below  Invest- 
ment Grade 

Appendix  A  to  Part  955 — Reporting 
Requirements  for  AMA  That  Are 
Single-Family  Residential  Mortgage 
Loans  or  Single-Family  Residential 
Mortgage  Loans  Backing  AMA 

Part  I— Fields  To  Be  Reported  for  All  Such 
Loans  Acquired  During  the  Calendar 
Quarter 

1.  Bank  District  F/ag— Two-digit  code 
designating  the  District  Bank  where  the 
member  institution  that  initially  provides  the 
credit  enhancement  for  the  AMA  is  located. 

2.  Program  Type— Two-digit  code,  as 
designated  by  the  Finance  Board,  identifying 
AMA  Program  type  (e.g.,  MPP-FHA;  MPF- 
100,  etc.). 

3.  Loan  Number— Bank  assigned  numeric 
identifier,  unique  to  each  mortgage  loan 
within  a  Bank's  AMA  portfolio. 

4.  Pool  Number— Bank  assigned  numeric 
identifier  for  the  pool  in  which  the  mortgage 
loan  is  a  part;  the  Pool  Number  should  be 
unique  within  a  Bank's  AMA  portfolio. 

5.  U.S.  Postal  Sfate— Two-digit  Federal 
Information  Processing  Standard  (FIPS)  code 
for  the  property. 

6.  U.S.  Postal  Zip  Code— Five-digit  zip 
code  for  the  property. 

7.  MSA  Code — Five-digit  code  for  the 
property's  MeUt)politan  Statistical  Area 
(MSA). 

8.  Counfy— Three-digit  FIPS  code  for  the 
property's  county,  as  designated  in  the  most 
recent  decennial  census  by  the  Bureau  of  the 
Census. 

9.  Census  Tract/Block  Numbering  Arsa 
(BNAl—Tnct/BNA  number  for  the  property 
as  used  in  the  most  recent  decennial  census 
by  the  Bureau  of  the  Census. 

10.  Borrower(s)  Annual  Income- 
Combined  income  of  all  borrowers  at  the 
time  of  mortgage  loan  origination. 

11.  Acquisition  Unpaid  Principal  Balance 
(UPBh-VPB  in  whole  dollars  of  the  mortgage 
loan  when  the  loan  was  first  acquired  by  a 
Bank,  or  of  each  mortgage  loan  backing  an 
asset  when  such  asset  was  first  acquired  by 

a  Bank.  ' 

12.  Loan-to-Value  (LTV)  Ratio  at 
Origination— LTV  ratio  of  the  mortgage  loan 
at  the  time  of  origination. 

13.  Date  of  Mortgage  Loan— Dale  the 
mortgage  loan  was  originated. 

14.  Date  of  Acquisition — Date  a  Bank  first 
acquires  the  mortgage  loan,  or  the  asset 
backed  by  the  mortgage  loan. 

I^.Purposeof  Mortgage  Loan— Code 
indicating  the  purpose  of  the  mortgage  loan 
(e.g.,  purchase  money  mortgage,  refinancing, 
construction  mortgage,  property 
rehabilitation). 

16.  Product  Type— Code  indicating  the 
product  type  of  the  mortgage  (e.g.,  fixed  rate 
mortgage,  adjustable  rate  mortgage  (ARM), 
balloon  mortgage,  graduated  payment 
mortgage  (GPM)  or  growing  equity  mortgage 
(GEM),  reverse  annuity  mortgage,  or  other). 

17.  Federal  Insurance  or  Guarantee— Code 
that  indicates  whether  any  part  of  the 
mortgage  loan  has  Federal  insurance  or  a 
Federal  guarantee,  and  from  which  agency. 

18.  Primary  Mortgage  Insurance  Percent- 
Percent  of  loan  balance  at  origination  covered 
by  private  and/or  government  mortgage 
insurance. 
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19.  Term  of  Mortgage  at  Origination — Tenii 
of  the  mortgage  loan  at  the  time  of 
origination,  in  months. 

20.  Amortization  Term — For  amortizing 
niortgage  loans,  the  amortization  term  of  the 
niortgage  loan,  in  months. 

I  21.  FHFBID  Number— Federal  Housing 
Finance  Board  Identification  Number  of  the 
member  institution  that  initially  provides  the 
credit  enhancement  for  the  AMA. 

22.  Number  of  Borrowers — Number  of 
b  JTrowers  at  the  time  of  origination. 

23.  First-Time  Home  Buyers — Code 
ii^dicating  whether  the  mortgagor{s)  are  first- 
ti^e  homebuyers. 

24.  Borrower  Race — Code  indicating  the 
nice  of  the  borrower  (e.g.,  Asian,  Native 
Hawaiian  or  Other  Pacific  Islander).  Codes 
are  to  be  consistent  with  the  race  codes  used 
m  the  latest  decennial  census. 

25.  Bonx>wer  Ethnicity— Code  indicating 
tl|e  ethnicity  of  the  borrower  (i.e.,  "Hispanic 
ot  Latino"  or  "Not  Hispanic  or  Latino"), 
consistent  with  the  latest  decennial  census 
etthnicity  codes. 

26.  Co-Borrower  Race — Code  indicating  the 
race  of  the  co-borrower  (e.g.,  Asian,  Native 

"  Hawaiian  or  Other  Pacific  Islander).  Codes 
ajo  to  be  consistent  with  the  race  codes  used 

3  the  latest  decermial  census. 
27.  Cb-Bo/Tower  Ef /in jciTy— Code 
dicating  the  ethnicity  of  the  co-borrower 
(He.,  "Hispanic  or  Latino"  or  "Not  Hispanic 
of  Latino"),  consistent  with  the  latest 
decennial  census  ethnicity  codes. 
28.  Borrower  Gender — Code  that  indicates 

3 ether  the  borrower  is  male  or  female. 
9.  Co-Borrower  Gender— Code  that 
icates  whether  the  co-borrower  is  male  or 
female. 

i30.  Age  of  Borrower— -Age  of  borrower,  in 
yiars,  at  the  time  of  mortgage  loan 
onigination. 

|3l.  Age  of  Co-Borrower — Age  of  co- 
borrower,  in  years,  at  the  time  of  mortgage 
loori  origination. 

32.  Occupancy  Code— Code  that  indicates 
whether  the  mortgaged  property  is  an  owner- 
oCcupied  principal  residence,  or  a  rental 
inivestment  property. 

33.  Number  of  l/n;fs— Number  of  units  in 
thp  mortgaged  property  [i.e.,  one  to  four). 

!34.  Unit — Number  of  Bedrooms — Four 
separate  fields  indicating,  where  the  property 
contains  non-owner-ocqupied  dwelling  units, 
the  number  of  bedrooips  in  each  of  those 
units. 

ps.  Unit— Reported  Rent  Level— Four 
separate  fields  indicating,  where  the  property 
contains  non-owner-occupied  dwelling  units, 
thp  rent  level  for  each  unit  in  whole  dollars. 

136.  Unit— Reported  Rent  Level  Plus 
Utilities — Four  separate  fields  indicating, 
where  the  property  contains  non-owner- 
oacupied  dwelling  units,  the  rent  level  plus 
the  utility  cost  for  each  unit  in  whole  dollars. 

07.  Unit — Owner-Occupied — Four  separate 
fields  indicating  whether  each  of  the  units  is 
owner-occupied. 

38.  Original  Interest  Rate — Interest  rate  on 
the  loan  at  the  time  of  origination. 

39.  Loan  Amount — Mortgage  loan  balance 
at  the  tiftie  of  origination. 

ko.  Front-end  Ratio— Ratio  of  principal, 
interest,  taxes,  and  insurance  to  Borrower(s) 
Annual  Income  at  the  time  of  origination. 


41.  Back-end  Ratio— Ratio  of  all  debt 
payments  to  Borrower(s)  Annual  Income  at 
the  time  of  origination. 

42.  Type  of  Credit  Score — Code  indicating 
borrower(s)'credit  score  type  (i.e..  Fair, 
Isaacs,  Co.  (FICO)  or  NextGen  FICO). 

43.  Borrower  Credit  Score — The  Fair, 
Isaacs,  Co.  (FICO)  or  NextGen  FICO  credit 
score  of  borrower  at  the  time  of  mortgage 
loan  origination. 

44.  Co-Borrower  Credit  Score— The  Fair, 
Isaacs,  Co.  (FICO)  or  NextGen  FICO  credit 
score  of  co-borrower  at  the  time  of  mortgage 
loem  origination. 

45.  Self-Employed  Indicator— Code 
indicating  whether  the  borrower  was  self- 
employed  at  the  time  of  mortgage  loan 
origination. 

46.  Property  Type— Code  indicating  the 
type  of  property  (e.g.,  single-family  detached, 
condominium,  PUD). 

47.  ARM  Index— For  ARMs  only,  index 
used  for  the  calculation  of  interest  on  an 
ARM. 

48.  ARM  Margin— For  ARMs  only,  margin 
added  to  the  index  used  for  the  calculation 
of  the  interest  on  an  ARM. 

49.  Adjustment  Frequency — For  ARMs 
only,  interest  rate  adjustment  frequency  in 
months. 

50.  Negative  Amortization— For  ARMs 
oiitf,  code  indicating  if  amortization  is 
negative. 

51.  Prepayment  Penalty  Date — Date  that 
the  application  of  8  prepayment  peucilty 
ends. 

Part  n— Fields  To  Be  Reported  for  All  Such 
Loans  That  Are  Outstanding  in  the  Calendar 
Quarter 

52.  Bank  District  F/ag— Two-digit  code 
designating  the  District  Bank  where  the 
member  institution  that  initially  provides  the 
credit  enhancement  for  the  AMA  is  located. 

53.  Loan  Number — Bank  assigned  numeric 
identifier,  unique  to  each  mortgage  loan 
within  a  Bank's  AMA  portfolio. 

54.  Delinquency  Status — Code  indicating 
the  delinquency  status  of  the  mortgage  loan 
at  the  end  of  the  calendar  quarter. 

55.  Termination  Date — For  mortgage  loans 
that  terminated  during  the  calendar  quarter, 
date  on  whichthe  mortgage  loan  terminated. 

56.  Termination  Type — For  mortgage  loans 
that  terminated  during  the  calendar  quarter, 
code  indicating  the  reason  for  the  mortgage 
loan  termination  (e.g.,  prepayment, 
foreclosure). 

57.  Current  Unpaid  Principal  Balance 
(UPB) — UPB  on  the  mortgage  loan  at  the  end 
of  the  calendar  quarter. 

58.  Current  Coupon — For  ARMs  only, 
mortgage  interest  rate  on  the  mortgage  loan 
at  the  end  of  the  calendar  quarter. 

Part  m— Fields  To  Be  Reported  for  Pools  of 
Such  Loans 

59.  Bank  District  F/ag— Two-digit  code 
designating  the  District  Bank  where  the 
member  institution  that  initially  provides  the 
credit  enhancement  for  the  AMA  is  located. 

60.  Pool  Number — Bank  assigned  numeric 
identifier  for  the  pool  in  which  the  mortgage 
loan  is  a  part;  the  Pool  Number  should  be 
unique  within  a  Bank's  AMA  portfolio. 

61.  Participation  Percentages — Twelve 
separate  fields  indicating  each  Bank's 


percentage  participation  in  the  AMA-eligible 
pool  or  asset  backed  by  such  a  pool,  as  of  the 
date  the  Bank  acquires  any  portion  of  the 
pool  or  asset. 

62.  Pool  Rating — For  pools  of  mortgage 
loans  or  assets  backed  by  such  mortgage 
loans,  the  putative  or  actual  letter  credit 
rating  of  the  pool  as  of  the  date  the  Bank 
acquires  any  pwrtion  of  the  pool  or  asset 
backed  by  such  pools. 

63.  Pool  Credit  Enhancement— The  dollar 
amount  of  the  credit  enhancement  required 
to  bring  the  pool  to  the  credit  rating  as 
specified  by  the  Bank. 

64.  Recalculated  Pool  Rating— For  pools  of 
mortgage  loans  where  the  credit 
enhancement  is  recalculated  during  the 
calendar  quarter,  the  recalculated  putative  or 
actual  letter  credit  rating  using  the  initial 
amount  of  the  Pool  Credit  Enhancement. 

65.  Recalculated  Credit  Enhancement— For 
pools  of  mortgage  loans  that  have  the  credit 
enhancement  recalculated  during  the 
calendar  quarter,  the  dollar  amount  of  the 
credit  enhancement  required  to  bring  the 
pool  to  the  initial  putative  or  actual  letter 
credit  rating. 

Appendix  B  to  Part  955^Reporting 
Requirements  for  AMA  That  Are  Multi- 
Family  Residential  Mortgage  Loans  or 
Multi-Family  Residential  Mortgage 
Loans  Backing  AMA 

Part  I— Fields  To  Be  Reported  for  All  Such 
Loans  Acquired  During  the  Calendar 
Quarter 

1.  Bank  District  Flag — Two-digit  code 
designating  the  District  Bank  where  the 
member  institution  that  initially  provides  the 
credit  enhancement  for  the  AMA  is  located. 

2.  Program  Type — Two-digit  code,  as 
designated  by  the  Finance  Board,  identifying 
AMA  Program  type. 

3.  Loan  Number — Bank  assigned  numeric 
identifier,  unique  to  each  mortgage  loan 
within  a  Bank's  AMA  portfolio. 

4.  Pool  Number — Bank  assigned  numeric 
identifier,  for  the  pool  in  which  the  mortgage 
loan  is  a  part;  the  Pool  Number  should  be 
unique  within  a  Bank's  AMA  portfolio. 

5.  U.S.  Postal  State— Two-digit  Federal 
Liformation  Processing  Standard  (FIPS)  code 
for  the  projjerty. 

6.  U.S.  Postal  Zip  Code — Five-digit  zip 
code  for  the  property. 

7.  MSA  Code — Five-digit  code  for  the 
property's  Metropolitan  Statistical  Area 
(MSAT 

8.  Coun/y— Three-digit  FIPS  code  for  the 
property's  county,  as  designated  in  the  most 
recent  decennial  census  by  the  Bureau  of  the 
Census. 

9.  Census  Tract/Block  Numbering  Area 
(BNA) — Tract/BNA  number  for  the  property 
as  used  in  the  most  recent  decennial  census 
by  the  Bureau  of  the  Census. 

10.  Acquisition  Unpaid  Principal  Balance 
(UPB) — UPB  in  whole  dollars  of  the  mortgage 
loan  when  the  loan  was  first  acquired  by  a 
Bank,  or  of  each  mortgage  loan  backing  an 
asset  when  such  asset  was  first  acquired  by 

a  Bank. 

11.  Original  Interest  Rate — Interest  rate  on 
the  loan  at  the  time  of  origination. 

12.  Loan  Amount — Mortgage  loan  balance 
at  the  time  of  origination. 
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13.  Loan-to-Value  (LTV)  Ratio  at 
Origination — LTV  ratio  of  the  mortgage  loan 
at  the  time  of  origination. 

14.  Date  of  Mortgage  Loan — Date  the 
mortgage  loan  was  originated. 

15.  Date  of  Acquisition — Date  a  Bank  first 
acquires  the  mortgage  loan  or  the  asset 
backed  by  the  mortgage  loan. 

16.  Purpose  of  Mortgage  Loan — Code 
indicating  the  purpose  of  the  mortgage  loan 
(e.g.,  purchase  money  mortgage,  refinancing, 
construction  mortgage,  property 
rehabilitation). 

1 7.  Cooperative  Project  Loan — Code 
indicating  whether  themortgage  loan  is  a 
project  loan  on  a  cooperative  housing 
building. 

18.  Mortgagor  Type— Code  indicating  the 
type  of  mortgagor  [i.e.,  an  individual,  a  for- 
profit  entity  such  as  a  corporation  or 
partnership,  a  nonprofit  entity  such  as  a 
corporation  or  partnership,  a  public  entity,  or 
other  type  of  entitv). 

19.  Product  Type— Code  indicating  the 
product  type  of  the  mortgage  [e.g..  fixed  rate 
mortgage,  adjustable  rate  mortgage  (ARM), 
balloon  mortgage,  graduated  payment 
mortgage  (GPM)  or  growing  equity  mortgage 
(GEM),  reverse  annuity  mortgage,  or  other). 

20.  Construction  Loan — Code  indicating 
whether  the  mortgage  is  for  a  construction 
loan. 

21.  Federal  Insurance  or  Guarantee — Code 
that  indicates  whether  any  part  of  the 
mortgage  loan  has  Federal  insurance  or  a 
Federal  guarantee,  and  from  which  agency. 

22.  Primary  Mortgage  Insurance  Percent — 
Percent  of  loan  balance  at  origination  covered 
by  private  and/or  government  mortgage 
insurance. 

23.  FHA  Risk  Share  Percent—The 
percentage  of  the  risk  assumed  for  the 
mortgage  purchased  under  a  risk-sharing 
arrangement  with  FHA. 

24.  Mortgage  Purchased  under  the  Banks' 
Community  Investment  Cash  Advances 
(CICA)  Programs— Code  indicating  whether 
the  mortgage  is  on  a  project  under  an  AHP, 
CIP  or  other  CICA  program. 

^    25.  Term  of  Mortgage  at  Origination — ^Term 
of  the  mortgage  loan  at  the  time  of 
origination,  in  months. 

26.  Amortization  Term — For  amortizing 
mortgage  loans,  the  amortization  term  of  the 
mortgage  loan,  in  months. 

27.  FHFBID  Number— Federal  Housing 
Finance  Board  Identification  Number  of  the 
member  institution  that  initially  provides  the 
credit  enhancement  for  the  AMA. 

28.  Number  of  Units— The  number  of  units 
in  the  mortgaged  property. 

29.  Public  Subsidy  Program— Code 
indicating  whether  the  mortgaged  property  is 
involved  in  a  public  subsidy  program  and 
which  level(s)  of  government  are  involved  in 
the  subsidy  program  (j.e.,  Federal 
government  only,  other  only,  Federal 
government,  etc.). 

30.  Unit  Class  Level— The  following  data 
apply  to  unit  types  in  a  particular  mortgaged 
property.  The  unit  types  are  defined  by  the 
Banks  for  each  property  and  are 
differentiated  based  on  the  number  of 
bedrooms  in  the  units  and  on  the  average 
contract  rent  for  the  units.  A  unit  type  must 
be  included  for  each  bedroom  size  category 
in  the  property: 
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A.  Unit  Type  XX-Number  of  Bedroom(s)— 
The  number  of  bedrooms  in  the  unit  type; 

B.  Unit  Type  XX-Number  of  Unit— The 
number  of  units  in  the  property  within  the 
unit  type: 

C.  Unit  Type  XX-Average  Reported  Rent 
Level — The  average  rent  level  for  the  unit 
type  in  whole  dollars; 

D.  Unit  Type  XX-Average  Reported  Rent 
Plus  Utilities — The  average  reported  rent 
level  plus  the  utility  cost  for  each  unit  in 
whole  dollars;  and 

E.  Unit  Type  XX-Tenant  Income 
/nd/cator— Indicates  whether  the  tenant's 
income  is  less  than  60  percent  of  arSa  median 
income,  greater  than  or  equal  to  60  percent 
but  less  than  80  percent  of  area  median 
income,  greater  than  or  equal  to  80  percent 
but  less  than  100  percent  of  area  median 
income,  or  greater  than  or  equal  to  100 
percent  of  area  median  income. 

31.  Debt  Service  Coverage  Ratio — Ratio  of 
net  operating  income  to  debt  service. 

32.  ARM  Index— For  ARMs  only,  index 
used  for  the  calculation  of  interest  on  an 
ARM. 

33.  ARM  Margin — For  ARMs  only,  margin 
added  to  the  index  used  for  the  calculation 
of  the  interest  on  an  ARM. 

34.  Adjustment  Frequency— For  ARMs 
only,  interest  rate  adjustment  frequency  in 
months. 

35.  Negative  Amortization — For  ARMs 
only,  code  indicating  if  amortization  is 
negative. 

36.  Prepayment  Penalty  Date— Da[e  that 
the  application  of  a  prepayment  penalty 
ends. 

Part  II— Fields  To  Be  Reported  for  All  Such 
Loans  That  Are  Outstanding  in  the  Calendar 
Quarter 

37.  Bank  District  F/ag— Two-digit  code 
designating  the  District  Bank  where  the 
member  institution  that  initially  provides  the 
credit  enhancement  for  the  AMA  is  located. 

38.  Loan  Number— Bank  assigned  numeric 
identifier,  unique  to  each  mortgage  loan 
within  a  Bank's  AMA  portfolio. 

39.  Delinquency  Status — Code  indicating 
the  delinquency  statusof  the' mortgage  loan 
at  the  end  of  the  calendar  quarter. 

40.  Termination  Date — For  mortgage  loans 
that  terminated  during  the  reporting  period, 
date  on  which  the  mortgage  loan  terminated. 

41.  Termination  Type — For  mortgage  loans 
that  terminated  during  the  calendar  quarter, 
code  indicating  the  reason  for  the  mortgage 
loem  termination  (e.g.,  prepayment, 
foreclosure). 

42.  Current  Unpaid  Principal  Balance 
(UPBj—VPB  on  the  mortgage  loan  at  the  end 
of  the  calendar  quarter. 

43.  Current  Coupon — For  ARMs  only, 
mortgage  interest  rate  on  the  mortgage  loan 
at  the  end  of  the  calendar  quarter. 

Part  m— Fields  To  Be  Reported  for  Pools  of 
Such  Loans 

44.  Bank  District  Flag— Two-digit  code 
designating  the  District  Bank  where  the 
member  institution  that  initially  provides  the 
credit  enhancement  for  the  AMA  is  located. 

45.  Pool  Number— Bank  assigned  numeric 
identifier  for  the  pool  of  which  the  mortgage 
loan  is  a  part;  the  Pool  Number  should  be 
unique  within  a  Bank's  AMA  portfolio. 


46.  Participation  Percentages — Twelve 
separate  fields  indicating  each  Bank's 
percentage  participation  in  the  AMA-eligible 
pool  or  asset  backed  by  such  a  pool,  as  of  the 
date  the  Bank  acquires  any  portion  of  the 
pool  or  asset. 

47.  Pooy  Rating — For  pools  of  mortgage 
loans  or  assets  backed  by  such  mortgage 
loans,  the  putative  or  actual  letter  credit 
rating  of  the  pool  as  of  the  date  the  Bank 
acquires  any  portion  of  the  pool  or  asset 
backed  by  such  pools. 

48.  Pool  Credit  Enhancement— The  dollar 
amount  of  the  credit  enhancement  required 
to  bring  the  pool  to  the  credit  rating  as 
specified  by  the  Bank. 

49.  Recalculated  Pool  Rating— For  pools  of 
mortgage  loans  where  the  credit 
enhancement  is  recalculated  during  the 
calendar  quarter,  the  recalculated  putative  or 
actual  letter  credit  rating  using  the  initial 
amount  of  the  Pool  Credit  Enhancement. 

50.  Recalculated  Credit  Enhancement— For 
pools  of  mortgage  loans  that  have  the  credit 
enhancement  recalculated  during  the 
calendar  quartef.  the  dollar  amount  of  the 
credit  enhancement  required  to  bring  the 
pool  to  the  initial  putative  or  actual  letter 
credit  rating. 

Dated:  June  19.  2003. 

The  Board  of  Directors  of  the  Federal 
Housing  Finance  Board: 
John  T.  Korsmo, 

Chairman. 

[FR  Doc.  03-16477  Filed  6-30-03;  8:45  am] 

BILLING  CODE  6725-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

25  CFR  Chapter  I 

Meetings  of  the  No  Child  Left  Behind 
Negotiated  Ruiemaldng  Committee 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Announcement  of  negotiated 
rulemaking  committee  meetings. 


SUMMARY:  The  Secretary  of  the  Interior 
has  established  an  advisory  Committee 
to  develop  recommendations  for 
proposed  rules  for  Indian  education 
under  six  sections  of  The  No  Child  Left 
Behind  Act  of  2001.  As  required  by  the 
Federal  Advisory  Committee  Act,  we  are 
announcing  dates  and  locations  of  the 
next  three  meetings  of  the  No  Child  Left 
Behind  Negotiated  Rulemaking 
Committee. 

DATES  AND  ADDRESSES:  The  Committee's 
next  three  meeting  dates  and  locations 
are : 

July  14-18,  2003    Minneapohs,  MN 
Marriott  Airport  Hotel,  2020  East  79th 
Street,  Bloomington,  MN  55425 
(beginning  July  14  at  1:30  p.m.  CDT 
and  ending  July  18  at  12  noon  CDT) 
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.  \ugust  21-24,  2003     Seattle,  WA  Grand 
Hyatt  Hotel,  721  Pine  Street,  Seattle, 
WA  98101  September  15-19,  2003 
Nashville,  TN  Opryland  Hotel,  2800 
Opryland  Drive,  Nashville,  TN, 
37214. 

I  ^R  FURTHER  INFORMATION  CONTACT: 
:  Barbara  James  or  Shawna  Smith,  No 
Child  Left  Behind  Negotiated 
Rulemaking  Project  Management  Office, 
PO  Box  1430,  Albuquerque,  NM  87103- 
1430;  telephone  (505)  248-7241;  fax 
(505)  248-7242;  e-mail  bjames@bia.edu 
or  ssmith@bia.edu.  We  will  post 
additional  information  as  it  becomes 
available  on  the  Office  of  Indian 
Education  Programs  Web  site  under 
jNegotiated  Rulemaking"  at  http// 
www.oiep.bia.edu. 

SUPPLEMENTARY  INFORMATION:  The  No 
Child  Left  Behind  Negotiated 
Rulemaking  Coirunittee  is  an  advisory 
conunittee  formed  under  the  No  Child 
Left  Behind  Act  of  2001,  the  Negotiated 
Rulemaking  Act,  and  the  Federal 
Advisory  Committee  Act.  The  purpose 
bf  the  Committee  is  to  negotiate  and 
ijeach  consensus  on  recommendations 
fox  proposed  rules  for  Indian  education 
under  six  sections  of  The  No  Child  Left 
^ehind  Act  of  2001.  For  more 
information  on  negotiated  rulemaking 
Under  The  No  Child  Left  Behind  Act, 
see  the  Federal  Register  notices 
published  on  December  10,  2002  (67  FR 
;|5828)  and  May  5,  2003  (68  FR  23631) 
dr  the  Web  site  at  http// 
www.oiep.bia.edu  under  "Negotiated 
Rulemaking." 

At  the  next  three  meetings  the 
Committee  will  divide  into  the  four 
work  groups  established  by  the 
Committee  at  its  last  meeting.  The  work 
groups  are:  Student  Rights  and 
Geographic  Boimdaries;  Tribally 
Controlled  Schools  Act/Grants; 
Adequate  Yearly  Progress;  and  Funding 
and  Distribution  of  Fimds.  The 
Committee  will  also  meet  in  full  session 
each  day  for  work  group  reports  and 
logistics.  All  meetings  are  open  to  the 
public.  There  is  no  requirement  for 
advance  registration  for  members  of  the 
public  who  wish  to  attend  and  observe 
the  Conunittee  meetings  or  the  work 
group  meetings  or  to  make  public 
comments.  The  agenda  for  the  July  14- 
IB,  2003,  meeting  is  as  follows: 

A|enda  for  No  Child  Left  Behind 
Negotiated  Rulemaking  Conunittee 
Meeting,  July  14-18,  2003 

jily  14 

opening— 1:30  p.m. 

Committee  meeting — Introductions, 

'  Logistics,  and  Housekeeping 
V  ^ork  Group  meetings 


July  15 

Public  comments — 8:30  a.m. 
Committee  meeting 
Work  group  reports 
Work  group  meetings 

July  16 

Public  comments — 8:30  a.m. 
Committee  meeting 
Work  group  reports 
Work  group  meetings 

July  17 

Public  comments — 8:30  a.m. 
Committee  meeting 
Work  group  reports 
Work  group  meetings 

July  18 

Public  comments — 8:30  a.m. 
Committee  meeting — set  agenda  for  next 

meeting 
Closing — noon 

It  is  necessary  to  hold  this  meeting  at 
this  time  to  meet  the  mandated  date  for 
publishing  the  proposed  rule.  Due  to 
scheduling  conflicts,  we  could  not 
finalize  the  meeting  arrangements  in 
time  to  publish  this  notice  more  than  15 
days  before  the  start  of  the  meeting. 

Dated:  June  25.  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  03-16578  Filed  6-26-03;  2:11  p.m.] 

BILUNG  CODE  431fr-6W-P 


39039 

P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
RIN  1506-AA31 

Customer  Identification  Programs  for 
Financial  Institutions 

agency:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Department  of  the 
Treasury'  seeks  additional  comments 
fi'om  all  interested  persons  on  two 
discrete  issues  relating  to  final 
regulations  issued  recently  pursuant  to 
section  326  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
ACT)  Act  of  2001:  Whether  and  under 
what  circumstances  financial 
institutions  should  be  required  to  retain 
photocopies  of  identification  documents 
relied  on  to  verify  customer  identity; 
and,  whether  there  are  situations  when 
the  regulations  should  preclude  reliance 
on  certain  forms  of  foreign  government- 
issued  identification  to  verify  customer 
identity. 

DATES:  Written  comments  may  be 
submitted  on  or  before  July  31,  2003. 


ADDRESSES:  Commenters  are  strongly 
encoiuaged  to  submit  comments  by 
accessing  the  following  Department  of 
the  Treasury  Internet  site:  http:// 
regcomments.  treasury.gov. 

Comments  may  also  be  sent  by 
electronic  mail  as  follows:  Electronic 
mail  comments  relating  to  the 
recordkeeping  requirement  (as 
described  in  section  11(A)  below), 
should  be  sent  to  recordkeeping/Q 
regcomments.treasury.gov  with  the 
caption  in  the  body  of  the  text,  "Section 
326  Notice  of  Inquiry:  Recordkeeping." 
Electronic  mail  comments  relating  to 
documentary  verification  of  identity  (as 
described  in  section  11(B)  below)  should 
be  sent  to  identification@ 
regcomments.treasury.gov  with  the 
caption  in  the  body  of  the  text,  "Section 
326  Notice  of  Inquiry:  Identification." 
Commenters  are  requested  to 
distinguish  between  the  two  issues  and 
submit  comments  to  the  appropriate  e- 
mail  address. 

Comments  also  may  be  submitted  by 
paper  mail  (preferably  an  original  plus 
three  copies).  For  comments  relating  to 
the  recordkeeping  requirement  (as 
described  in  section  11(A)  below),  paper 
mail  comments  should  be  sent  to:  326 
Recordkeeping  Conunents,  U.S. 
Department  of  the  Treasury,  Office  of 
the  General  Counsel,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220- 
0002. 

For  comments  relating  to 
documentary  verification  of  identity  (as 
described  in  section  11(B)  below),  paper 
mail  comments  should  be  sent  to:  326 
Identification  Comments,  U.S. 
Department  of  the  Treasury,  Office  of 
the  General  Coimsel,  1500  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20220- 
0002. 

Please  send  comments  by  one  method 
only.  Commenters  should  not  include 
materials  or  information  in  comments 
that  they  do  not  wish  to  be  made 
available  to  the  public.  Comments  may 
be  inspected  at  the  Department  of  the 
Treasury  between  10  a.m.  and  4  p.m. 
beginning  approximately  July  11,  2003. 
Persons  wishing  to  inspect  the 
comments  submitted  must  request  an 
appointment  by  telephoning  (202)  622- 
0990  (not  a  toll-fi-ee  number). 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  General  Counsel  at  (202) 
622-1927. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

On  October  26,  2001,  the  President 
signed  into  law  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept 
and  Obstruct  Terrorism  (USA  PATRIOT 
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ACT)  Act  of  2001  (Pub.  L.  107-56)  (the 
Act).  Title  in  of  the  Act  made  a  niunber 
of  amendments  to  the  anti-money 
laundering  provisions  of  the  Bank 
Secrecy  Act  (BSA),  which  are  codified 
in  subchapter  II  of  chapter  53  of  title  31, 
United  States  Code.i  These  amendments 
are  intended  to  promote  the  prevention, 
detection,  and  prosecution  of  money 
laundering  and  the  financing  of 
terrorism. 

Section  326  of  the  Act  added  a  new 
subsection  (1)  to  31  U.S.C.  5318  of  the 
BSA  that  requhres  the  Secretary  of  the 
Treasury  (Secretary)  to  prescribe 
regulations  "setting  forth  the  minimum 
standards  for  financial  institutions  and 
their  customers  regarding  the  identity  of 
the  customer  that  shall  apply  in 
connection  with  the  opening  of  an 
account  at  a  financial  institution."  For 
any  financial  institution  engaged  in 
financial  activities  described  in  section 
4(k)  of  the  Bank  Holding  Company  Act 
of  1956  (section  4(k)  institutions),  the 
Secretary  is  required  to  prescribe  the 
regulations  issued  vmder  section  326 
jointly  with  the  Board  of  Governors  of 
the  Federal  Reserve  System,  the  Federal 
Deposit  Insurance  Corporation,  the 
Office  of  the  Comptroller  of  the 
Currency,  the  Office  of  Thrift 
Supervision,  the  National  Credit  Union 
Administration,  the  Securities  and 
Exchange  Commission,  and  the 
Commodity  Futures  Trading 
Commission  (collectively,  the  federal 
functional  regulators). 

Section  326  of  the  Act  provides  that 
the  regulations  must  require,  at  a 
minimum,  financial  institutions  to 
implement  reasonable  procedures  for  (1) 
verifying  the  identity  of  any  person 
seeking  to  Open  an  account,  to  the 
extent  reasonable  and  practicable;  (2) 
maintaining  records  of  the  information 
used  to  verify  the  person's  identity, 
including  name,  address,  and  other 
identifying  information;  and  (3) 
determining  whether  the  person  appears 
on  any  lists  of  known  or  suspected 
terrorists  or  terrorist  organizations 
provided  to  the  financial  institution  by 
any  government  agency.  In  prescribing 
these  regulations,  section  326  of  the  Act 
directs  the  Secretary  to  take  into 
consideration  the  various  types  of 
accounts  maintained  by  various  types  of 
financial  institutions,  the  various 
methods  of  opening  accounts,  and  the 
various  types  of  identifying  information 
available. 


'  Regulations  implementing  the  BSA  appear  at  31 
CFR  part  103.  The  authority  of  the  Secretary  of  the 
Treasury  to  administer  the  BSA  and  its 
implementing  regulations  has  been  delegated  to  the 
Director  of  the  Financial  Crimes  Enforcement 
Netwdrk  (FinCEN). 


letwiirk 


On  May  9,  2003,  the  Department  of 
the  Treasury '(Treasury),  through  the 
Financial  Crimes  Enforcement  Network 
(FinCEN).  together  with  the  federal 
functional  regulators,  published  final 
rules  implementing  section  326. ^  These 
regulations  require  Federally  regulated 
banks,  securities  broker-dealers,  mutual 
funds,  and  futures  commission 
merchants  and  introducing  brokers  to 
establish  reasonable  procedures  for  the 
identification  and  verification  of  new 
accountholders.  Although  separate  rules 
were  issued  for  the  various  types  of 
financial  institutions,  the  substantive 
requirements  of  the  rules  are  intended 
to  be  the  same. 

The  final  rules  require  financial 
institutions  to  develop  a  customer 
identification  program  ("CIP")  that 
includes  risk-based  procedures  for 
verifying  the  identity  of  each  customer 
to  the  extent  reasonable  and  practicable. 
Among  other  things,  the  CIP  must 
enable  the  financial  institution  to  form 
a  reasonable  belief  that  it  knows  the  true 
identity  of  the  customer.  Financial 
institutions  must  develop  their  CIP  to 
minimize  the  relevant  risks,  including 
those  presented  by  the  types  of  accounts 
maintained  by  the  institution,  the 
various  methods  of  opening  accounts, 
the  types  of  identifying  information 
available,  as  well  as  the  financial 
institution's  size,  location,  and  type  of 
business  or  customer  base. 

The  rules  implementing  section  326 
became  effective  on  June  9,  2003, 
although  financial  institutions  have 
until  October  1.  2003  to  come  into 
compliance. 

n.  Request  for  Comments 

The  CIP  implemented  pursuant  to  the 
section  326  final  rules  will  form  an 
integral  part  of  a  financial  institution's 
efforts  to  detect  and  prevent  money 
laundering  and  the  financing  of 
terrorism.  Moreover,  the  information 
collected  and  maintained  by  financial 
institutions  is  designed  to  provide  an 
effective  audit  trail  should  an 
investigation  be  conducted.  Since 
publishing  the  final  regulations, 
concerns  have  been  raised  about  two 
provisions  relating  to  recordkeeping  and 
the  acceptance  of  certain  forms  of 
identification.  As  a  result  of  these 
concerns,  ^d  as  part  of  Treasury's 
continuing  efforts  to  ensiue  that  BSA 
regulations  strike  the  appropriate 
balance  between  the  burdens  imposed 
on  the  financial  system  and  the 
prevention  of  money  laundering  and  the 

2  See  68  FR  25089-25162.  In  addition  to  the  joint 
rules.  FinCEN  also  issued  separately  a  rule 
applicable  to  various  state-chartered  banks  lacking 
a  federal  functional  regulator. 


financing  of  terrorism.  Treasury  seeks 
additional  input  on  the  two  provisions. 

A.  Recordkeeping  Requirement 

The  final  rules  implementing  section 
326  permit  financial  institutions  to 
verify  customer  identify  through  both 
documentary  and  non-documentary 
means.  In  proposed  rules  issued  in  July 
of  2002.  Treasury  and  the  federal 
functional  regulators  included  a  new 
requirement  that,  when  a  financial 
institution  relies  on  a  document — such 
as  an  identification  card — to  verify 
identify,  the  financial  institution  must 
make  and  maintain  a  photocopy  of  that 
document. 3  Virtually  all  of  the 
substantial  number  of  comments 
relating  to  this  provision  were  critical  of 
the  requirement.^  In  light  of  these 
comments  and  the  terms  of  section  326 
of  the  Act,  Treasury  and  the  federal 
functional  regulators  eliminated  the 
photocopy  requirement  in  the  final  rule, 
instead  requiring  financial  institutions 
to  make  and  maintain  a  record  of  the 
description  of  any  document  upon 
which  the  financial  institution  relies  to 
verify  customer  identify  The 
description  must  include  the  type  of 
document,  any  identification  number 
contained  in  the  document,  the  place  of 
issuance,  and.  if  any.  the  date  of 
issuance  and  expiration  date.  While 
financial  institutions  are  not  required  to 
meuntain  photocopies  of  identification 
documents  relied  upon  in  all  cases. 
Treasury  has  noted  publicly  that,  so 
long  as  it  is  consistent  with  any 
applicable  laws,  financial  institutions 
may  want  to  retain  a  photocopy  of 
identification  documents  in  instances 
where  risk  factors  are  present. 

Treasury  seeks  additional  comment 
on  whether  and  under  what 
circumstances  financial  institutions 
should  be  required  to  make  and 
maintain  photocopies  of  identification 


3  See,  e.g.,  67  PR  48290,  48299  (proposed  section 
103.121(b)(3)(B)). 

••  Coramenters  raised  several  arguments  against 
the  photocopy  requirement,  including:  (1)  The 
difficulty  and  burden  of  storing  and  retrieving 
copies  of  documenU;  (2)  the  fact  that  many  kinds 
of  identification  documents,  particularly  some  new 
driver's  licenses,  have  security  features  that  prevent 
them  from  being  copied  legibly;  (3)  the  difficulty  of 
safeguarding  copies,  which  could  facilitate  identity 
theft;  (4)  the  fact  that  this  requirement  would 
substantially  deviate  from  current  banking  practice 
and  would  violate  certain  state  laws;  (5)  the 
difficulty  for  banks  offering  credit  card  accounts 
through  retailers,  which  require  the  customer  to 
provide  identifying  documents  at  the  point  of  sale, 
in  complying  with  such  a  requirement,  especially 
given  the  reduced  risks  of  money-laundering  and 
the  financing  of  terrorism  through  retail  store  credit 
cards;  and  (6)  the  potential  for  claims  of  unlawful 
discrimination,  especially  since  the  banking 
regulators  have  discouraged  the  practice  of 
retaining  photocopies  when  extending  credit. 
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documents  used  to  verify  the  identity  of 
customers.  In  particular: 

1.  Should  the  regulations  require 
Inancial  institutions  to  make  and 
maintain  a  photocopy  of  identification 
documents  upon  which  the  financial 
institution  relies  to  verify  identity  in  all 
ases? 

2.  Should  the  regulations  identify 
specific  instances  in  which  photocopies 
of  documents  relied  upon  must  be  made 
and  maintained? 

3.  Should  the  regulations  provide 
guidance  to  financial  institutions 
concerning  risk  factors  indicating  when 
photocopying  identification  documents 
relied  upon  may  be  appropriate? 

The  views  of  law  enforcement,  the 
lodustry,  and  others  are  sought,  even  if 
such  views  have  been  expressed 
previously  in  connection  with  the 
proposed  rulemcikings.  This  inquiry 
focuses  on  the  recordkeeping 
requirements  when  a  financial 
institution  relies  on  documents  to  verify 
identity. 

B.  Documentary  Verification  of  the 
identity  of  Foreign  Individuals 

Under  the  risk-based  approach  of  both 
the  proposed  and  final  rules,  to  the 
extent  documents  are  used,  financial 
institutions  are  given  some  discretion  to 
determine  which  docmnentary  forms  of 
identification  may  be  used  to  verify  the 
identity  of  foreign  individuals  who  seek 
ilo  open  an  account.  First,  the  final  rules 
require  financial  institutions  to  obtain 
an  identification  number  firom  all 
qustomers.  For  a  non-U.S.  person,  an 
ihstitution  must  obtain  one  or  more  of 
the  following:  a  taxpayer  identification 
Qumber  (social  security  niunber, 
individual  taxpayer  identification 
liumber,  or  employer  identification 
number);  passport  number  and  coimtry 
of  issuance;  alien  identification  card 
I  umber;  or  number  and  country  of 
issuance  of  any  other  government- 
issued  document  evidencing  nationality 
qr  residence  and  bearing  a  photograph 

3r  similar  safeguard.  Noting  the  absence 
f  a  imiform,  standard  identification 
number  that  non-U.S.  persons  could 
provide  to  financial  institutions,^ 
Tfreasiuy  and  the  federal  functional 
I'bgulators  permitted  financial 
institutions  to  choose  among  a  variety  of 
identification  numbers  that  it  may 
accept  from  a  non-U.S.  person,  provided 
that  the  identifying  information  the 
institution  accepts  must  permit  the 
institution  to  form  a  reasonable  belief 


'  'Treasury  previously  issued  a  report  to  Congress 
discussing  the  absence  of  a  single  identification 
number  for  non-U.S.  persons.  See  Treasury 
Department,  "A  Report  to  Congress  in  Accordance 
with  Section  326(b)  of  the  USA  PATRIOT  Act." 
October  21,  2002. 


that  it  knows  the  true  identity  of  the 
customer. 

Second,  financial  institutions  must  set 
forth  the  types  of  documentary 
identification  that  they  will  accept  to 
verifj'  identity.  Financial  institutions  are 
encouraged  to  use  multiple  forms  of 
identification  to  minimize  risks.  The 
final  rules  provide  an  illustrative  list  of 
identification  documents  that  may  be 
used.  For  an  individual,  these  may 
include  an  imexpired  government- 
issued  identification  evidencing 
nationality  or  residence  and  bearing  a 
photograph  or  similar  safeguard,  such  as 
a  driver's  license  or  passport. 

Treasury  and  the  federal  functional 
regulators  emphasized  that  the  final 
rules  neither  endorsed  nor  prohibited  a 
financial  institution's  acceptance  of 
particular  types  of  identification 
documents  issued  by  foreign 
governments.  Instead,  a  financial 
institution  must  decide  for  itself,  based 
upon  consideration  of  the  appropriate 
risk  factors,  whether  the  information 
presented  by  a  customer  is  reliable. 
.  Ensiuing  the  appropriate 
identification  of  ail  persons  opening 
accounts  at  financial  institutions, 
including  non-U.S.  citizens,  is  a 
significant  goal  of  the  final  regulations. 
Therefore,  Treasury  seeks  additional 
comment  on  whether  there  are 
situations  in  which  the  regulations 
should  preclude  reliance  on  certain 
forms  of  foreign  government-issued 
identification  to  verify  customer 
identity.  The  regulations  presently  rely 
on  financial  institutions  to  determine 
which  forms  of  foreign-issued 
identification  to  accept  and  under  what 
circumstances,  in  light  of  the  risks 
associated  with  each  form  of 
identification. 

1.  Should  the  regulations  preclude 
financial  institutions'  reliance  on 
certain  forms  of  identification  issued  by 
certain  foreign  governments? 

2.  Should  the  regulations  require 
financial  institutions  to  obtain  a 
passport  number  fi"om  all  customers 
who  are  non-U.S.  citizens? 

a.  What  are  the  anticipated  effects  on 
non-U.S.  citizens  in  the  United  States 
who  are  not  required  to  have  a  passport? 

b.  What  are  the  anticipated  effects  on 
non-U.S.  citizens  who  open  accounts 
from  abroad,  and  thus  are  not  required 
to  have  a  passport? 

3.  Is  there  sufficient  empirical 
information  to  enable  Treasiuy  to  assess 
the  utility  of  the  various  forms  of 
foreign-issued  identification  for 
pvuposes  of  acciuately  identifying  the 
holder? 

4.  What  would  the  impact  be  on  the 
use  of  the  conventional  financial  system 
if  financial  institutions  were  prohibited 


from  accepting  certain  forms  of 
government-issued  identification? 

The  views  of  law  enforcement,  the 
industry,  and  others  are  sought,  even  if 
such  views  have  been  expressed 
previously  in  connection  with  the 
proposed  rulemakings. 

The  purpose  of  this  Notice  of  Inquiry 
is  to  solicit  further  conmient  on  the  two 
issues  ouUined  above  and  to  enhance 
the  administrative  record.  Only  after 
considering  all  comments  received  in 
response  to  this  notice  of  inquiry  will 
Treasury  determine  whether  to  discuss 
with  the  federal  functional  regulators  if 
it  would  be  appropriate  to  joinUy 
propose  amendments  to  the  final  rules 
published  on  May  9,  2003,  through  a 
notice  of  proposed  rulemaking. 
Financial  institutions  covered  by  the 
final  rules  are  reminded  of  their 
obligation  to  be  in  compliance  with  the 
final  rules  by  October  1,  2003. 

m.  Procediiral  Requirements 

This  dociunent  has  been  reviewed  by 
the  Office  of  Management  and  Budget  as 
a  significant  regulatory  action  under 
Executive  Order  12866. 

Dated:  June  25.  2003. 
David  D.  Aufliauser, 

General  Counsel. 

[PR  Doc.  03-16562  Filed  6-30-03:  8:45  ami 

BILUNG  CODE  4810-2S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-122-1-7613;  FRL-7520-8] 

Determination  of  Nonattainment  as  of 
November  15, 1996,  and  November  1^ 
1 999,  and  Reclassification  of  the 
Beaumont/Port  Arthur  Ozone 
Nonattainment  Area;  State  of  Texas; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

summary:  The  United  States 
Environmental  Protection  Agency  is 
extending  the  comment  period  for  a 
proposed  action  published  Thursday, 
Jxme  19,  2003  (68  FR  36756).  On  June 
19,  2003,  the  EPA:  proposed  to 
withdraw  our  final  approval  of  BPA's 
2007  attainment  demonstration  State 
Implementation  Plan  (SIP),  the  motor 
vehicle  emission  budget  (MVEB),  the 
mid-course  review  commitment  (MCR), 
our  finding  that  EPA  implemented  all 
RACM;  and  withdrew  the  extension  of 
the  attaiiunent  date  to  2007  and  our 
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approval  of  the  transport  demonstration. 
Further,  we  proposed  to  issue  a  finding 
that  BPA  has  failed  to  attain  the  1-hour 
ozone  national  ambient  air  quality 
standard  (NAAQS)  by  November  15, 
1996.  the  attainment  date  for  moderate 
nonattainment  areas  set  forth  in  the  Act. 
If  EPA  takes  final  action  on  this  finding 
of  failure  to  attain,  the  area  would  be 
•    reclassified  as  "serious"  and  if  EPA 
issues  a  final  notice  of  reclassification  of 
the  area  to  serious,  EPA  proposed  in  the 
alternative  two  options  for  identifying 
the  appropriate  attainment  date  for  the 
area.  Under  Option  1,  EPA  proposed  an 
additional  finding  that  the  area  failed  to 
attain  the  1-hour  ozone  standard  by 
November  15,  1999,  the  attainment  date 
for  serious  nonattainment  areas.  If  EPA 
takes  final  action  on  this  finding,  the 
area  would  therefore  be  reclassified  as  a 
severe  1-hour  ozone  nonattainment  area, 
with  an  attainment  date  of  no  later  than 
November  15,  2005.  Alternatively, 
under  Option  2,  the  EPA  is  proposing  to 
reclassify  BPA  to  a  serious  1-hour  ozone 
nonattainment  area,  and  retain  that 
classification  with  an  attainment  date  of 
no  later  than  November  15,  2005, 
thereby  giving  the  State  a  prospective 
opportunity  as  a  serious  area  to  attain 
the  standard.  Under  either  alternative, 
we  proposed  the  schedule  for  Texas  to 
submit  a-revised  SIP.  a  new  MVEB,  and 
a  re-analysis  of  RACM.  We  further 
proposed  to  adjust  the  dates  by  which 
the  area  must  meet  the  rate-of-progress 
(ROP)  requirements  and  adjust 
contingency  measure  requirements  as 
they  relate  to  the  ROP  requirements. 

The  South  East  Texas  Regional 
Planning  Commission  (SETRPC) 
submitted  a  letter  requesting  a  30-day 
extension  to  the  comment  period. 
SETRPC  stated  they  need  that  time  to 
solicit  and  develop  meaningful 
comments  due  to  the  magnitude  and 
significant  ramifications  of  the  proposed 
decision.  At  the  request  of  the  SETRPC, 
the  EPA  is  extending  the  comment 
period  for  30  days. 

DATES:  The  comment  period  is  extended 
until  August  20,  2003. 

ADDRESSES:  Comments  on  this  action 
can  be  mailed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L), 
U.S.  Enviroimiental  Protection  Agency, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733  or  e-mailed  to 
diggs.thomas@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Pratt,  Air  Planning  Section 
(6PD-L),  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733.  Telephone  Number    ' 
(214)  665-2140,  e-mail  Address: 
pratt.steven@epa.gov. 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
oxides.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  23,  2003. 
Richard  E.  Greene, 
Regional  Administrator,  Region  6. 
(FR  Doc.  03-16582  Filed  6-30-03;  8:45  am] 

BILLING  CODE  6560-SO-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  No.  FEMA-P-7633] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  informatioti  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measiu-es  that  the 
-  community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Jean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 


community  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  from  this  .; 
notification. 

These  proposed  BFEs  and  modified 
BFEs.  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insiu-ance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Envirorunental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612.  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subiects  in  44  CFR  Part  67        ' 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 
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Accordingly,  44  CFR  Part  67  is 
-  proposed  to  be  amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  Part  67 
Continues  to  read  as' follows: 


Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


§67.4    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


A 


State 


City/town/county 


Ames  (City)  Story 
County. 


Source  of  flooding 


College  Creek 


Skunk  River 


Squaw  Creek 


Location 


Approximately  1 ,400  feet  downstream 

of  Soutfi  Dakota  Avenue. 
Approximately  600  feet  upstream  of 

Wilder  Boulevard. 
Approximately  200  feet  downstream 

of  Ken  Maril  Road. 
Approximately  3  miles  upstream  of  E. 

13th  Street. 
Approximately  2,000  feet  downstream 

of  S.  Duff  Avenue. 
Approximately  2,600  feet  upstream  of 

confluence  with  Onion  Creek. 


#Depth  in  feet  atx>ve  ground. 
*Elevatk>n  in  feet. 


*(NGVD) 
Existing 


None 
None 

•873 
None 

•884 
None 


•  (NAVD) 
Modified 


•976 
•1,016 
•874 
•904 
•885 
•911 


A 


Maps  are  available  for  inspection  at  the  Department  of  Planning  and  Housing.  City  Hall,  Room  214,  515  Clark  Avenue,  Ames,  Iowa. 
Send  comments  to  The  Honorable  Ted  Tedesco,  Mayor,  City  of  Ames,  515  Clark  Avenue,  Ames,  Iowa  5001  a 


La  Porte  City  (City) 
Black  Hawk 
County. 


Cedar  River 


Approximately  6,500  feet  upstream  of 

La  Porte  Road. 
Approximately  2,100  feet  downstream 

of  Illinois  Central  Gulf  Railroad. 
Approximately  7,550  feet  upstream  of 

Main  Street. 
Approximately  2,700  feet  downstream 

of  Illinois  Central  Gulf  Railroad. 
Approximately  1 ,750  feet  upstream  of 

Commercial  Street. 
Maps  are  available  for  inspection  at  the  City  Hall,  202  Main  Street,  La  Porte  City,  Iowa. 
Send  comments  to  The  Honorable  Rick  Lubben,  Mayor,  City  of  La  Porte  City,  City  Hall,  202  Main  Street,  La  Porte  City,  Iowa  50651 


Wolf  Creek 


Wolf  Creek  Overflow 


Approximately  2,100  feet  downstream 
of  La  Porte  Road. 


None 

•814 

None 

•815 

•816 

•815 

None 

•824 

None 

•815 

None 

•823 

MO 


East  Fork  Grand  River 


Albany  (City)  Gen- 
try County. 

Maps  are  available  for  inspection  at  City  Hall,  106  East  Clay  Street,  Albany,  Missouri. 
■Send  comments  to  The  Honorable  John  Rieks,  Mayor,  City  of  Albany,  106  East  Clay  Street,  Albany,  Missouri  64402. 


•847 


•848 


OH 


Dublin  (City) 
Franklin  County. 


North  Fork  Indian  Run 


South  Fori<  Indian  Run 


Approximately  100  feet  upstream  of  '804 

confluence   with    Indian    Run   and 
South  Fork  Indian  Run. 

At  county  boundary,  approximately 
1,000  feet  upstream  of  Wareham 
Drive. 

Approximately  40  feet  upstream  from 
confluence  with  Indian  Run  and 
North  Fork  Indian  Run. 

Approximately  400  feet  upstream  of 
confluence  with  Indian  Run  and 
North  Fork  Indian  Run. 

Approximately  300  feet  downstream 
of  Post  Road. 

Just  downstream  of  Post  Road  

Indian  Run  Approximately   50   feet   upstream   of 

North  High  Street  culvert. 

At  confluence  of  North   Fork  Indian 
Run  and  South  Fork  Indian  Run. 
Maps  are  available  for  inspection  at  the  Dublin  Engineering  Building,  5800  Shier-Rings  Road,  Dublin,  Ohio. 
Send  comments  to  The  Honorable  Thomas  M.  McCash,  Mayor,  City  of  Dublin,  5200  Emerald  Partway,  Dublin,  Ohio  43017 


•921 


•804 


•817 


None 

None 
•778 

•803 


•799 
*923 
•799 
•848 

•923 

•927 
•781 

•799 


VVI 


Fond  du  Lac 
County  (Unincor- 
porated Areas). 


Anderson  Creek 


Approximately  200  feet  upstream  of 
U.S.  Highway  45. 


•751 


•750 
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State 


CityAown/county 


Source  of  flooding 


Location 


Just  upstream  of  Melody  Lane  Cross- 
ing about  150  feet  east  of  Pioneer 
Road. 
Mosher  Creek Just  upstream  of  U.S.  Higfiway  45 

Just  downstream  of  Rolling  Meadows 
Drive. 

Maps  are  available  for  inspection  at  the  Municipal  Office,  City/County  Government  Center,  160  South  Macy  Street,  Fond  du  Lac,  Wisconsin. 
Send  comments  to  Mr.  Alfen  Buechel,  Fond  du  Lac  County  Executive,  160  South  Macy  Street,  Fond  du  Lac,  Wisconsin  54935. 


#Depth  in  feet  above  ground. 
'Elevation  in  feet. 


*(NGVD) 
Existing 


•797 

V51 
None 


♦  (NAVD) 
Modified 


•802 

•750 
•780 


Wl 


North  Fond  du  Lac 
(Village). 


Anderson  Creek 


Mosher  Creek 


Lake  Winnebago 


Approximately  1,150  feet  upstream  of 
Minnesota  Avenue. 

Approximately  1.3  miles  upstream  of 
Minnesota  Avenue. 

At  the  eastem  corporate  limit,  ap- 
proximately 2,000  feet  downstream 
of  Marcoe  Street. 

Approximately  50  feet  downstream  of 
Rolling  Meadows  Drive. 

Shoreline 


•773 


•781 


•754 


None 


None 


•772 


•782 


•753 


•780 


Maps  are  available  for  inspection  at  the  Village  Municipal  Office,  16  Garfield  Street,  North  Fond  du  Lac,  Wisconsin. 

Send  comments  to  Mr.  Jim  Moon,  Village  President,  Village  of  North  Fond  du  Lac,  16  Gartield  Street,  North  Fond  du  Lac,  Wisconsin  54937 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  June  24,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
(PR  Doc.  03-16539  Filed  6-30-03;  8:45  am] 

BILLING  CODE  6718-04-P 

DEPARTMEffT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  No.  FEMA-P-7635] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual-chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  oi;der  to  qualify  or  remain 
qualified  for  participation  in  the 


National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street.  SW., 
Washington,  DC  20472,  (202)  646-2831. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  for  the  modified  BFEs  for  each 
commimity  listed.  These  modified 
elevations  have  been  published  in 
newspapers  of  local  circulation  and 
ninety  (90)  days  have  elapsed  since  that 
publication.  The  Mitigation  Division 
Director  of  the  Emergency  Preparedness 
and  Response  Directorate  has  resolved 
any  appeals  resulting  from  this 
notification. 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 


stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Enviroiunental 
Consideration.  No  envfronmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under    ' 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 
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^ecutive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procediu-e,  Flood  insiu-ance,  Reporting 
and  record  keeping  requirements. 
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Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1,  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367 
3  CFR.  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding  and  location  of  referenced  elevation 


Solomon  River  Tributary: 
At  Union  Pacific  Railroad 


Approximately  4,200  feet  upstream  of  7tfi  Street ... 
'National  Geodetic  Vertical  Datum  of  1929  (NGVD  29). 


•Elevation  in  feet  (NGVD) 


Existing 


•1,174 
None 


Modified 


•1,172 
•1,189 


Communities  affected 


Dickinson  County  (Unincor- 
porated Areas). 
City  of  Solomon. 


ADDRESSES 


Unincorporated  areas  of  Dickinson  County,  Kansas. 

Maps  are  available  for  inspection  at  109  East  First  Street,  Suite  202  Abilene 
Kansas.  '  ' 

Send  comments  to  The  Honorable  Leo  Leffert,  Commissioner,  Dickinson  County 
PO  Box  248,  Abilene,  Kansas  67410,  City  of  Solomon,  Dickinson  County,  Kan- 

SaS. 

Maps  are  available  for  inspection  at  1 16  West  Main  Street,  Solomon,  Kansas. 
S«Td  comments  to  The  Honorable  Michael  L.  Nusbaum,  Mayor,  City  of  Solomon 
116  West  Main  Street,  Solomon,  Kansas  67480. 


Boggy  Bayou: 

Af  confluence  with  Cypress  Bayou 


Approximately  3,100  feet  downstream  of  the  Southern  Pacific  Railroad  Bridoe 
Brush  Bayou:  ^*^ 


At  confluence  with  Boggy  Bayou 


Approximately  4,600  feet  upstream  of  Confluence  with  Boqov  Bavou 
Buchanan  Bayou:  ^        '" 

At  confluence  with  Boggy  Bayou 

C  d^TT""^*^*^  ^'^°°  *^'  upstream  of  the  confluence  with  Boggy  Bayou 
At  Caddo  Lake  Dam 


Cypress  Bayou: 

At  Wallace  Lake  Dam  

Approximately  300  feet  upstream  of  U.S.  Highway  171  Bridoe 
Wallace  Lake:  »       ^  5*° 

At  Wallace  Lake  Dam 

II       ^  ■■■■■■ 

•National  Geodetic  Vertical  Datum. 


•159 
•161 
•159 
•159 
•159 
•159 
•184 

•159 

None 
•159 


•160 
•160 
•160 
•160 
•160 
•160 
•181 

•160 

•178 
•160 


Unincorporated  Areas  of 
Caddo  Parish. 


Unincorporated  Areas  of 
Caddo  Parish. 


Unincorporated  Areas  of 
Caddo  Pansh. 


Unincorporated  Areas  of 
Caddo  Parish,  Town  of 
Mooringsport,  Town  of  Oil 
City. 

Unincorporated  Areas  of 
Caddo  Parish,  City  of 
'  Shreveport. 


Unincorporated  Areas  of 
Caddo  Parish  City  of 
Shreveport. 


1163. 


Unincorporated  Areas  of  Caddo  Parish,  Louisiana 

Maps  are  available  for  inspection  at  505  Travis  Street,  8th  Floor,  Shreveport  Louisiana     ' 

Send  comments  to  Mr.  Robert  C.  Brown,  Parish  President,  Caddo  Parish,  505  Travis  Street,  Suite  100,  110  Shreveport,  Louisiana  711 

City  of  Shreveport,  Caddo  Parish,  Louisiana: 

MafK  are  available  for  inspection  at  505  Travis  Street,  3rd  Floor,  Shreveport,  Louisiana 

Send^omments  to  The  Honorable  Keith  Hightower,  Mayor,  City  of  Shreveport,  505  Travis  Street.  PO  Box  31109,  Shreveport.  Louisiana 

Town  of  Mooringsport,  Caddo  Parish^  Louisiana: 

Maps  are  available  for  inspection  at  City  Hall.  122  West  Croom  Street,  Mooringsport  Louisiana 

^T^:iZ"^J;;Zl:  '""'•  """■ '°"" "  """""'^^  '^  "'''  ^^  "^^  "°°^*°"'  '^^  '■»» 

Maps  are  available  for  inspection  at  202  Allen  Street,  Oil  City,  Louisiana. 

Send  comments  to  The  Honorable  Todd  Hopkins,  Mayor,  Town  of  Oil  City,  202  Allen  Street.  Oil  City,  Louisiana  71061. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  June  24,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[FR  Doc.  03-16540  Filed  6-30-03;  8:45  am] 
BILUNG  CODE  671S-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  67 

[Docket  No.  FEMA-B-7437] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  commimities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insvuance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
conununity. 


ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jean  Pajak,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2831. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
proposes  to  make  determinations  of 
BFEs  and  modified  BFEs  for  each 
commimity  listed  below,  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  commvmity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirepients  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act. 
This  proposed  rule  is  categorically 
excluded  fi"om  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 


Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  proposed 
rule  is  exempt  fi'om  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  BFEs  are  required 
by  die  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4104,  and  are  required 
to  establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  proposed  rule  involves  no  policies 
that  have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26, 1987. 

Executive  Order  12778,  Civil  justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376,  §  67.4. 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Flooding  source(s) 


Location  of  referenced  elevation 


Elevation  in  feet  *(NGVD) 


Effective 


Modified 


Communities  affected 


CALIFORNIA 
Merced  County,  and  Incorporated  Areas. 


Bear  Creek 

At  McKee  Road 

•183 

None 
None 

Just  upstream  of  Bear  Creek  Drive 

Black  Rascal  Diversion 

At  confluence  with  Bear  Creek 

Channel. 

< 

Approximately  3,700  feet  upstream  East  Olive  Ave- 

niiA 

None 

Local  Ponding  

Northeast  of  the  intersection  of  East  Childs  Avenue 
and  Fairfield  Canal. 

None 

Northeast  of  the  intersection  of  Mission  Avenue  and 
South  Arboleda  Drive. 

None 

Local  Ponding  

Northeast  of  the  intersection  of  East  Childs  Avenue 
and  Tower  Road. 

None 

M 

Southeast  of  the  intersection  of  Le  Grand  Road  and 
US  Highway  99.                                               « 

.None 

•183 
•225 

Merced  County  (Uninc. 
Areas). 

•199 
•202 

Merced  County  (Uninc. 
Areas). 

•200 
•200 

Merced  County  (Uninc. 
Areas),  City  of  Merced. 

•196 
•196 

Merced  County  (Uninc. 
Areas),  City  of  Merced. 
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Flooding  source(s) 


Local  Ponding  .. 
Local  Ponding  .. 
Local  Ponding  ... 
Local  Ponding  ... 
Local  Ponding  ... 
Local  Ponding  ... 
Loc^  Ponding  ... 

Local  Ponding  ... 
Local  Ponding  ... 
Local  Ponding  ... 
Local  Ponding  .... 
Local  Ponding  .... 
Local  Ponding  .... 
Local  Ponding  .... 
Local  Ponding  .... 
Shalow  Flooding 

! 

Shalow  Flooding 
Shallow.  Flooding 


Location  of  referenced  elevation 


Northeast  of  the  intersection  of  Gerarad  Avenue  and 

the  Fairfield  Canal. 
Northeast  of  the  intersection  of  Mission  Avenue  and 

the  Fairfield  Canal. 
Northeast  of  the  intersection  of  East  Childs  Avenue 

and  Kirby  Road. 
Northwest  of  the  intersection  of  State  Highway  140 

and  Easy  Street. 
Southeast  of  the  intersection  of  US  Highway  99  and 

Mariposa  Way. 
Northeast  and  Southeast  of  the  Intersection  of  East 

Childs  Avenue  and  the  Hartley  Bradley  Lateral. 
Southeast  of  the  intersection  of  US  Highway  99  and 

Vassar  Avenue. 
Southeast  of  the  intersection  of  US  Highway  99  and 

Mission  Avenue. 
Northeast  of  the  intersection  of  Sandy  Mush  Road 

and  Givens-Lustre  Road. 
Northeast  and  Southeast  of  the  intersection  of  US 

Highway  99  and  KfeHenry  Road. 
Southeast  of  the  intersection  of  East  Childs  Avenue 

and  Carol  Avenue. 
Northeast  of  the  intersection  of  Mission  Avenue  and 

Tyler  Road. 
Northeast  of  the   intersection  of  Healy  Road  and 

Deadman  Creek. 
Northeast  of  the  intersection  of  State  Highway  59 

and  Duck  Slough. 
Northeast  of  the  intersection  of  Mariposa  Way  and 

Burchell  Avenue. 
Northeast  of  the  intersection  of  Gerard  Avenue  and 

Plainsburg  Avenue. 
Southeast  of  the  intersection  of  Kadota  Avenue  and 

Plainsburg  Road. 
From  the  intersection  of  Woodland  Avenue  South 

and  West  to  State  Highway  59. 
From  the  AT  &  SF  Railroad  West  to  State  Highway 

Os7. 

From  the  AT  &  SF  Railroad  West  to  State  Highway 

Northeast  of  the  intersection  of  State  Highway  59 
and  Duck  Slough. 


Elevation  in  feet  *(NGVD) 


Effective 


None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 

None 


Modified 


•196 

•193 

•191 

•190 

•189 

•186 

•183 

•179 

•179 

•185 

*176 

M65 

•164 

*151 

•237 

*226 

•222 

#1 

#1 

#2 

#3 


Communities  affected 


Merced  County  (Uninc. 

Areas). 
City  of  Merced. 

Merced  County  (Uninc. 

Areas),  City  of  Merced. 
Merced  County  (Uninc. 

Areas). 
Merced  County  (Uninc. 

Areas),  City  of  Merced. 
Merced  County  (Uninc. 

Areas). 
Merced  County  (Uninc. 

Areas). 


Merced  County  (Uninc. 

Areas). 
City  of  Merced. 

Merced  County  (Uninc. 

Areas). 
Merced  County  (Uninc. 

Areas). 
Merced  County  (Uninc. 

Areas). 
Merced  County  (Uninc. 

Areas). 
Merced  County  (Uninc. 

Areas). 
Merced  County  (Uninc. 

Areas). 
Merced  County  (Uriinc. 

Areas),  City  of  Merced. 


Merced  County  (Uninc. 

Areas). 
Merced  County  (Uninc. 

Areas). 


ADDRESSES 
Merced  County  (Unincorporated  Areas) 

Maps  are  available  for  inspection  at  Merced  County  Department  of  Public  Works,  715  Martin  Luther  King  Jr.  Way  Merced  CA  95340 

CiH/oTSS  '°  ""'^  """""'^"'^  ^°^  "''^'°.'  ^'^'""^"-  ""^'"^  ^^""♦y  ^''^  °'  Supervisors,  2222  M  Street,  Merced,  CA  95340. 
Maps  are  available  for  inspection  at  City  Hall,  678  West  18th  Street,  Merced,  CA  95340. 


State 


City/town/county 


Hawai 


Hawaii  County 


Source  of  flooding 


Kaluiiki  Branch 


Location 


At  confluence  of  Waipahoehoe  Stream 

and  Alenaio  Stream. 
Approximately    200    feet    upstream    of 

Akala  Road. 
At  confluence  with  Kaluiiki  Branch  and 

Alenaio  Stream. 
Approximately    100    feet    upstream    of 

Akala  Road. 

Just  upstream  of  Kaumana  Drive 

At   confluence   of    Kaluiiki    Branch   and 

Waipahoehoe  Stream.  , 

9S2T  "'^"^'^^  *°'  '"'^*°"  ^'  "^^  *^^*^"  ^°""^  Department  of  Public  Worths,  Engineering  Division,  25  Aupuni  Street,  Hilo.  Hawaii 
Send  comments  to  The  Honorable  Harry  Kim,  Mayor.  Hawaii  County.  25  Aupuni  Street,  Hilo,  Hawaii  96720. 


Waipahoehoe  Stream 


Alenaio  Stream 


#Depth  in  feet  above 

ground.  *Elevatk>n  in  feet. 

(NGVD) 


Existing 

Modified 

None 

•754 

None 

•860 

None 

•754 

None 

•811 

•708 
•752 

•708 
•754 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  June  24,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
(FR  Doc.  03-16541  Filed  6-30-03;  8:45  am) 
BILUNG  CODE  671B-04-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 

[Docket  No.  030617155-3155-01;  I.D. 
051903D] 

RIN0648-AR11 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  Provisions;  Weakfish 
Fishery  -*" 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  to:  increase 
the  incidental  catch  allowance  for 
weakfish  caught  in  the  Exclusive 
Economic  Zone  (EEZ)  from  150  lb  (67 
kg)  to  no  more  than  300  lb  (135  kg)  per 
day  or  trip,  whichever  is  longer  in 
duration;  remove  Massachusetts  and 
Coimecticut  from  the  list  of  states  where 
commercially  caught  weakfish  from  the 
EEZ  can  be  landed;  and  add  to  our 
regulations  the  Director,  Office  of 
Sustainable  Fisheries,  as  an  official  who 
can  grant  Exempted  Fishing  Permits. 
The  intent  of  this  proposed  rule  is  to 
modify  regulations  for  the  Atlantic  coast 
stock  of  weakfish  to  promote  the 
effectiveness  of  the  Commission's 
Interstate  Fishery  Management  Plan 
(ISFMP)  for  weakfish. 
DATES:  Written  comments  must  be 
received  on  or  before  July  31,  2003. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to,  and  copies  of  a 
Draft  Enviroimiental  Assessment/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/IRFA),  are  available  from,  Anne 
Lange.  Chief,  State-Federal  Fisheries 
Division  (SF8),  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries 
Service,  1315  East-West  Highway,  Suite 
13317,  Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Meyer,  301-713-2334. 

SUPPl£MENTARY  INFORMATION: 


Background 

NMFS  is  proposing  to  modify 
weakfish  conservation  measures  in  the 
EEZ  under  the  authority  of  section 
803(b)  of  the  Atlantic  Coastal  Fisheries 
Cooperative  Management  Act  (Atlantic 
Coastal  Act).  16  U.S.C.  5101  et  seq., 
which  states  that,  in  the  absence  of  an 
approved  and  implemented  Fishery 
Management  Plan  under  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  (16  U.S.C.  1801  et  seq.)  and,  after 
consultation  with  the  appropriate 
Fishery  Management  Coimcil(s),  the 
Secretary  of  Commerce  (Secretary)  may 
implement  regulations  to  govern  fishing 
in  the  EEZ,  i.e.,  from  3  to  200  nm 
offshore.  These  regulations  must  be  (1) 
compatible  with  the  effective 
implementation  of  an  ISFMP  developed 
by  the  Commission,  and  (2)  consistent 
with  the  national  standards  set  forth  in 
section  301  of  the  Magnuson-Stevens 
Act. 

On  November  21,  2002,  the 
Commission  approved  and 
implemented  Amendment  4  to  the 
ISFMP  for  Weakfish  (Amendment  4). 
Under  Amendment  4,  vessels  fishing  for 
weakfish  must  use  mesh  sizes  of  at  least 
3V4-inch  (8.3  cm)  square  stretch  mesh 
or  33/4-inch  (9.5  cm)  diamond  stretch 
mesh  for  trawls  and  2'/8-inch  (7.3  cm) 
stretch  mesh  for  gillnets.  Vessels  using 
smaller  mesh  sizes  cannot  target 
weakfish,  but  often  take  this  species  as 
bycatch  (i.e.  non-directed  fisheries). 
During  development  of  Amendment  4, 
some  states  expressed  concern  that 
increased  nimibers  of  weakfish  are  being 
discarded  as  bycatch  in  these  non- 
directed  fisheries.  Although  research  on 
discard  mortality  for  weakfish  is  not 
available,  fishermen  have  indicated  that 
most  discards  are  dead,  and  therefore, 
discard  mortality  has  been  assumed  to 
be  100  percent.  To  address  this  concern. 
Amendment  4  provides  that  states  may 
allow  fishermen  targeting  species  other 
than  weakfish  to  possess  up  to  300  lb 
(135  kg)  of  weakfish  in  any  one  day  or 
trip,  whichever  is  the  longer  period  of 
time,  as  incidental  catch  in  state  waters, 
provided  that  there  is  at  least  an  equal 
poundage  of  other  species  on  board  the 
vessel.  This  is  an  increase  of  150  lb  (67 
kg)  from  the  Amendment  3  incidental 
weakfish  catch  allowance  of  150  lb  (67 
kg).  Any  state  that  chooses  to  implement 
a  300-lb  (135-kg)  allowance  must  have 
a  reporting  system  in  place  that  will 
allow  adequate  quantification  of  any 
such  catch.  State  management  plans 
must  also  account  for  any  harvest  of 
weakfish  from  non-directed  fisheries. 
The  required  reporting  systems  will 
provide  information  on  weakfish 


bycatch  that  will  be  needed  by  the 
Commission  and  NMFS  in  developing 
futuxe  regulations.  Such  information  is 
currently  limited.  The  Commission 
believes  that  this  increase  in  allowance 
will  contribute  little  to  total  landings, 
while  the  required  reporting  systems 
will  result  in  improved  data  for  future 
stock  assessments 

Status  of  the  Weakfiish  Fishei^ 

Amendment  4  incorporates  results  of 
the  most  recent  weakfish  stock 
assessments,  developed  by  the  Atlantic 
Coastal  States,  the  Commission,  and 
NMFS  (Section  1.2.2  of  Amendment  4). 
The  30th  Northeast  Regional  Stock 
Assessment  Workshop,  in  2000, 
reviewed  the  weakfish  stock  assessment 
and  concluded  that  weakfish  were  at  a 
high  level  of  abundance  and  subject  to 
low  fishing  mortality  rates.  The 
assessment  was  subsequently  updated, 
in  2002,  with  data  through  2000. 
Spawning  stock  biomass  has  been 
building  since  1993,  and  is  currently 
well  above  the  threshold  of  31.8  million 
lb  (14,400  MT).  Estimates  of  fishing 
mortality,  which  reached  a  high  in  1994 
of  2.52,  have  been  below  0.50,  since 
1995.  The  2000  estimate  is  below  the 
fishing  mortality  target  of  0.31  and  far 
below  the  fishing  mortality  threshold  of 
0.50. 

Management  measures  implemented 
under  Amendment  3  resulted  in  an 
increase  in  the  size  and  age  structure  of 
the  weakfish  population.  The  estimate 
of  the  proportion  of  age  6+  fish  had 
shnmk  to  only  0.3  percent  of  the  total 
number  of  weakfish  in  1990.  This 
proportion  has  been  increasing  in  recent 
years,  reaching  6.8  percent  of  the  total 
number  in  2001.  Measures  implemented 
under  Amendment  4  are  designed  to 
continue  the  expansion  of  the  weakfish 
age  and  size  structure  to  that  necessary 
for  full  restoration  of  the  stock,  and  to 
return  weakfish  to  their  previous 
geographic  range. 

Recommendation  to  the  Secretary 

On  March  13,  2003,  the  Secretary 
received  the  following  two 
recommendations  ft'om  the  Commission 
to  implement  regulations  imder  the 
Atlantic  Coastal  Act:  (1)  Require  that 
fishermen  who  harvest  weakfish 
recreationally  in  the  EEZ  comply  with 
the  laws  of  the  state  where  they  are 
landed;  and  (2)  allow  fishermen  in  non- 
directed  fisheries  using  smaller  than 
certain  specified  mesh  sizes  to  possess 
no  more  than  300  lb  (135  kg)  of 
weakfish  during  any  one  day  or  trip, 
whichever  is  longer  in  duration  (an 
increase  of  150  lb  (67  kg)  per  day  or 
trip).  These  two  reconunendations  were 
part  of  five  meastires  approved  under 
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Section  4.9  of  Amendment  4,  but  the 
only  two  that  the  Commission  believed 
required  changes  to  the  current  Federal 
regulations. 

Recommendation  1  would  require 
that  fishermen  who  harvest  weakfish 
recreationally  in  the  EEZ  comply  with 
the  laws  of  the  state  where  they  are 
landed.  NMFS  believes  that  the  current 
provisions  at  50  CFR  697.3(c)  ("The 
regulations  in  this  part  do  not  preempt 
more  restrictive  state  laws,  or  state 
enforcement  of  more  restrictive  state 
laws,  with  respect  to  weakfish  fishing 
and  American  lobster  fishing")  is 
compatible  with  the  intent  of  this 
recommendation.  If  a  state  has  a 
regulation  that  is  more  restrictive  than 
the  Federal  regulation  in  the  EEZ,  the 
Federal  regulation  would  apply  in  the 
EEZ  but  would  likely  not  prohibit  the 
state  from  enforcing  its  more  restrictive 
state  law  upon  landing  in  that  state. 
Therefore,  the  Commission's 
recommendation  is  already  in  effect  and 
a  change  to  the  current  regulation  is  not 
required. 

Recommendation  2  would  allow  non- 
directed  fisheries  using  a  mesh  size  less 
than  3V4-inch  (8.3  cm)  square  stretch 
mesh  or  S^A-inch  (9.5  cm)  diamond 
strertch  mesh  for  trawls  and  2V8-inch 
(7.3  cm)  stretch  mesh  for  gilhiets  to 
possess  no  more  than  300  lb  (135  kg)  of 
weakfish  diu-ing  any  one  day  or  trip, 
whichever  is  longer  in  duration  (an 
increase  of  150  lb  (67  kg)  per  day  or  trip 
over  the  current  Federal  EEZ 
regulation).  The  Commission  stated  in 
its  letter  to  the  Secretary  that  an 
increase  in  weakfish  biomass  has 
resuhed  in  greater  weakfish  discards, 
and  diat  a  300  lb  (135  kg)  bycatch 
allowance  will  help  to  reduce  dead 
discards,  while  not  encouraging 
directed  fishing.  The  Commission 
believes  that  this  recommendation  is 
compatible  with  Amendment  4. 

Recommendation  2  is  essentially  a 
bycatch  provision.  Bycatch  is  defined  in 
the  Magnuson-Stevens  Act  as  "fish 
which  are  harvested  in  a  fishery,  but 
which  are  not  sold  or  kept  for  personal 
use,  and  includes  economic  discards 
and  regulatory  discards."  In  this  case, 
since  vessels  fishing  for  weakfish  are 
required  to  adhere  to  the  minimum 
mesh  sizes  described  above,  vessels 
using  the  smaller  mesh  sizes  cannot 
direct  effort  on  this  species.  However, 
since  vessels  fishing  with  smaller  mesh 
sizes  are  likely  to  encoimter  weakfish, 
any  weakfish  in  excess  of  300  lb  (135 
kg),  taken  by  such  vessels,  would  be 
considered  bycatch  imder  this 
reconunendation.  In  addition,  under 
Amendment  4,  vessels  fishing  with 


smal 


300  lb  (135  kg)  weakfish  bycatch 


er  mesh  sizes  can  retain  up  to  the 


allowance  in  state  waters,  provided 
there  is  at  least  an  equal  poundage  of 
other  species  on  board  the  vessel.  The 
provision  for  equal  or  greater  poundage 
of  other  species  is  more  restrictive  than 
would  be  implemented  in  Federal 
waters.  Any  state  that  chooses  to 
implement  a  300-lb  (135-kg)  allowance 
must  have  a  reporting  system  in  place 
that  will  allow  adequate  quantification 
of  any  such  catch.  State  management 
plans  must  also  account  for  any  harvest 
of  weakfish  from  non-directed  fisheries. 
The  required  reporting  systems  will 
provide  information  on  weakfish 
bycatch  that  will  be  needed  by  the 
Commission  and  NMFS  in  developing 
future  regulations.  This 
reconunendation  requires  a  change  to 
current  Federal  regulations. 

Another  of  the  five  measures 
approved  under  Section  4.9  of 
Amendment  4  was  that  weakfish 
commercially  harvested  in  the  EEZ  be 
landed  in  accordance  with  the  landing 
laws  of  the  state  in  which  they  are 
landed,  with  the  exception  that 
weakfish  caught  conunercially  in  the 
EEZ  may  not  be  landed  in  a  de  minimis 
state.  The  Commission  permits  a  state  to 
apply  for  de  minimis  status  if,  for  the 
previous  two  years,  its  combined 
average  commercial  and  recreational 
landings  (by  weight)  constitute  less  than 
1  percent  of  the  annual  coastwide 
conunercial  and  recreational  landings  of 
weakfish  for  the  same  two  year  period. 
The  Federal  definition  is  compatible. 
Once  de  minimis  status  is  granted, 
designated  states  are  relieved  of  many  of 
the  burdens  for  moriitoring  weakfish 
catches,  but  must  submit  annual  reports 
to  the  Weakfish  Management  Board 
justifying  the  continuance  of  de  minimis 
status.  This  recommendation  was  not 
included  in  the  letter  from  the 
Commission  since  this  provision  is 
addressed  in  ciurent  regulations. 

The  Commission  foimd,  and  the 
Secretary  agrees,  that  the  States  of 
Massachusetts  and  Connecticut  are  now 
de  minimis  states  within  the  definition 
of  the  term,  and  therefore,  these  states 
ought  to  be  removed  from  the  list  of 
states  where  commercially  caught 
weakfish  from  the  EEZ  can  be  landed 
(see  50  CFR  part  697.7(a)(7)).  This 
measiue  supports  the  ability  of  the 
states  to  effectively  monitor  landings. 

Proposed  Action 

Pursuant  to  section  804(a)  of  the 
Atlantic  Coastal  Act.  the  Secretary  has 
a  statutory  obligation  to  support  the 
Commission's  Interstate  Fishery 
Management  Program.  The  Commission 
recently  adopted  Amendment  4,  which 
is  designed  to  continue  the  stock 
recovery  seen  dimng  the 


implementation  of  Amendment  3,  to 
benefit  the  ecosystem  as  well  as 
commercial  and  recreational  fisheries, 
and  to  continue  to  increase  the  age  and 
size  structiu^  of  the  weakfish 
population,  as  well  as  its  geographic 
range.  In  furtherance  of  this  plan,  the 
Commission  requested  Secretarial 
support  in  the  form  of  a  modification  to 
the  current  Federal  weakfish 
regulations.  The  recommended 
regulatory  change  would  reduce  dead 
discards  (bycatch)  by  increasing  the 
amoimt  of  incidental  catch  that  can  be 
landed,  but  by  such  a  minimal  amount 
that  it  would  not  encoiu-age  directed 
fishing.  To  support  the  Commission's 
weakfish  management  efforts  under 
Amendment  4,  NMFS  proposes  the 
following  regulations  that  would  modify 
njanagement  restrictions  in  the  Federal 
weakfish  fishery  in  a  manner  that  is 
compatible  with  the  recommendations 
made  by  the  Commission.  The  proposed 
rule  would  allow  vessels  using  a  mesh 
size  less  than  3V4-inch  (8.3  cm)  square 
stretch  mesh  or  S^A-inch  (9.5  cm) 
diamond  stretch  mesh  for  trawls  and 
2V8-inch  (7.3  cm)  stretch  mesh  for 
gilhiets  to  possess  no  more  than  300  lb 
(135  kg)  of  weakfish  during  any  one  day 
or  trip,  whichever  is  longer  in  duration 
(an  increase  of  150  lb  (67  kg)  per  day  or 
trip  over  the  current  Federal  EEZ 
regulation).  In  addition,  the  States  of 
Massachusetts  and  Cormecticut  would 
be  removed  from  the  list  of  states  where 
weakfish  caught  in  the  EEZ  for 
commercial  purposes  can  be  landed 
(§  697.7(a)(7)). 

Two  changes  would  be  included  in 
this  rulemaking  for  consistency  and  ease 
of  reading:  (1)  Under  50  CFR  697.22— 
Exempted  fishing,  the  Regional 
Administrator  is  the  only  official  who 
can  exempt  a  person  or  vessel  from  the 
requirements  of  this  part  for  the  conduct 
of  exempted  fishing  beneficial  to  the 
management  of  weakfish,  pursuant  to 
the  provisions  of  50  CFR  600.745  of  this 
chapter.  But,  imder  50  CFR  600.745,  the 
Dfrector,  Office  of  Sustainable  Fisheries 
has  also  been  delegated  this  task.  For 
consistency,  the  Director  would  be 
added  to  50  CFR  697.22  as  an  official, 
along  with  the  Regional  Administrator, 
who  can  exempt  a  person  or  vessel  from 
the  requirements  of  this  part;  and  (2) 
Atlantic  Coastal  Acf  would  be  added  to 
the  definition  section  at  50  CFR  697.2. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Atlantic  Coastal  Act. 
Paragraphs  (A)  and  (B)  of  section 
804(b)(1)  authorizes  the  Secretary  to 
implement  regulations  in  the  EEZ  in  the 
absence  of  a  Magnuson-Stevens  Act 
FMP.  Such  regulations  must  be 
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necessary  to  support  a  Commission's 
ISFMP.  and  consistent  with  the  national 
standards  set  forth  in  section  301  of  the 
Magnuson-Stevens  Act.  The  Assistant 
Administrator  for  Fisheries  has 
preliminarily  determined  that  these 
actions  are  consistent  with  the  national 
standards.  The  Secretary,  before  making 
the  final  determination,  will  take  into 
accoimt  data,  views,  and  comments 
received  during  the  conunent  period. 

NMFS  prepared  an  initial  regulatory 
flexibility  analysis  (IRFA)  that  describes 
the  impact  that  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 
A  summary  of  the  IRFA  is  as  follows: 

This  proposed  rule  is  published  imder 
the  authority  of  section  803  of  the 
Atlantic  Coastal  Act.  The  purpose  of  the 
proposed  rule  is  to  improve  cooperative 
management  of  the  Atlantic  coast 
wealdish  fishery  by  supporting  the 
Commission's  Amendment  4,  as 
required  imder  the  Atlantic  Coastal  Act. 
The  proposed  Federal  regulatory  change 
would  increase  the  permitted  non- 
directed  incidental  catch  of  the  species 
from  150  lb  (67  kg]  to  no  more  than  300 
lb  (135  kg)  per  day  or  trip.  Analysis  of 
the  best  available  data  in  the  EA/RIR/ 
IRFA  suggests  that  the  proposed 
increase  would  not  alter  ciurent  fishing 
practices  or  effort,  or  increase  the 
number  of  weakfish  caught.  The  150-lb 
{67-kg)  increase  would  simply  convert 
150  lb  (67  kg)  of  weakfish,  which  would 
be  caught  and  discarded  at  sea  as  dead 
bycatch,  into  150  lb  (67  kg)  of  weakfish 
caught  as  incidental  catch  and  landed. 
The  need  for  the  proposed  action  is 
explained  in  the  preamble  to  this 
proposed  rule  and  is  not  repeated  here. 

Only  two  alternatives  were 
considered  for  this  proposed  action. 
They  were:  Alternative  1:  No  Action; 
and  Alternative  2  (Preferred 
Alternative):  Allow  vessels  in  non- 
directed  fisheries,  using  mesh  sizes  less 
than  3V4-inch  (8.3  cm)  square  stretch 
mesh  or  3%-inch  (9.5  cm)  diamond 
stretch  mesh  for  trawls  and  2"/8-inch 
(7.3  cm)  stretch  mesh  for  gillnets  to 
possess  no  more  than  300  lb  (135  kg)  of 
weakfish  during  any  one  day  ot  trip, 
whichever  is  longer  in  duration. 
Although  a  third  alternative  was 
identified  in  the  environmental 
assessment,  it  was  considered  to  be  not 
significant  for  purposes  of  this  IRFA. 
Furthermore,  because  the  Secretary  is 
required  to  develop  and  implement  a 
program  to  support  the  Commission's 
action,  analysis  of  additional 
alternatives  would  not  meet  the  purpose 
and  need  for  this  action,  or  objectives  of 
the  Atlantic  Coastal  Act.. 

The  preferred  alternative  would  allow 
vessels  in  non-directed  fisheries,  using 
a  mesh  size  less  than  3V4-inch  (8.3  cm) 


square  stretch  mesh  or  S^A-inch  (9.5 
cm)  diamond  stretch  mesh  for  trawls 
and  2V8-inch  (7.3  cm)  stretch  mesh  for 
gillnets,  to  possess  no  more  than  300  lb 
(135  kg)  of  weakfish  during  any  one  day 
or  trip,  whichever  is  longer  in  duration 
(an  increase  of  150  lb  (67  kg)). 

NMFS  does  not  have  an  estimate  of 
the  number  of  small  entities  to  which 
the  proposed  action  would  apply 
because  vessels  most  likely  to  be 
impacted  are  not  required  to  hold  a 
permit  to  fish  for  weakfish  in  the  EEZ. 
However,  the  action  would  only  apply 
to  those  fishermen  who  captiu-e 
weakfish  incidentally  while  fishing  for 
other  species  using  a  smaller  mesh  size 
than  is  allowed  in  the  directed  weakfish 
fishery.  In  addition,  under  Alternative  1, 
status  quo,  no  additional  small  entities 
would  be  impacted;  while 
implementation  of  Alternative  2  would 
apply  to  fishermen  who  use  nets  with 
smaller  mesh  sizes  and  catch  over  150 
lb  (67  kg)  of  weakfish  on  a  given  day  or 
trip.  Diuing  1998-2002,  vessel  trip 
reports  indicated  that  only  1,116  small 
mesh  otter  trawl  trips  and  4  small  mesh 
gillnet  trips  landed  weakfish  caught 
while  fishing  in  the  EEZ.  The  average 
price  received  by  fisherman  reporting 
weakfish  catch  in  the  EEZ  in  2001  was 
$0,614  per  lb.  If  an  affected  vessel  were 
to  land  150  lb  (67  kg)  of  weakfish,  as 
currently  permitted  (Alternative  1),  $92 
in  revenue  could  be  realized,  per  trip.  If 
Alternative  2  were  implemented,  an 
additional  $92  in  revenue,  for  a 
weakfish  total  of  $184  per  trip  (double 
the  current  amount)  would  be  possible. 
For  a  more  accurate  picture  of  the 
expected  economic  impacts  for  the  two 
alternatives,  actual  catches  from 
individual  vessel  trip  records,  from 
1998-2002,  were  multiplied  by  average 
price-per-pound  of  weaikfish  from  the 
EEZ  to  determine  estimated  revenues 
per  trip.  Since  vessels  may  not  catch  the 
frill  150  lb  (67  kg)  or  300  lb  (135  kg) 
allowed  in  Alternative  1  and  2,  revenues 
for  each  Alternative  were  projected  as 
the  average  for  those  trips  that  reported 
from  1  to  150  lb  (67  kg)  (Alternative  1) 
and  from  151  to  300  lb  (135  kg) 
(Alternative  2).  Catches  from  trips  that 
reported  over  300  lb  (135  kg)  were 
capped  at  the  300  lb  (135  kg)  proposed 
limit  (Alternative  2)  for  these 
calculations.  Calculated  revenues  for 
sale  of  allowed  weakfish  landings  under 
Altemativie  1  averaged  $22;  potential 
revenues  for  Alternative  2  were 
estimated  at  $160  per  trip.  Based  on 
1998-2002  vessel  trip  data,  total  annual 
revenues  for  all  non-directed  weakfish 
trips,  coastwide  are  projected  to  be 
about  $6,200  under  Alternative  1,  and 


about  $7,800,  if  Alternative  2  were  to  be 
implemented. 

There  will  be  no  reporting  and 
recordkeeping  requirements  resulting 
irom  this  proposed  action. 

There  are  no  Federal  rules  which  may 
duplicate,  overlap,  or  conflict  with  the   , 
proposed  action. 

r>^lFS  is  inviting  the  public  to 
provide  comment  on  the  number  of 
small  entities  that  might  be  affected  by 
this  proposed  action.  NMFS  will 
consider  comments  received  during  the 
public  comment  period  for  this 
proposed  action  that  relate  to  the 
economic  impacts  of  the  preferred 
alternative  before  publishing  the  final 
action. 

A  copy  of  the  IRFA  is  available  from 
NMFS  (see  ADDRESSES). 

NMFS  has  made  a  preliminary 
decision  that  this  proposed  rule  is  not 
significant  for  purposes  of  E.O.  12866. 
This  proposed  rule  has  been  submitted    . 
to  the  Office  of  Management  and  Budget 
for  review  pursuant  to  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  697 

Fisheries,  Fishing 
Dated:  June  25,  2003. 
Rebecca  ].  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service.         "  o 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  chapter  VI,  part  697, 
is  proposed  to  be  amended  as  follows: 

PART  697— ATLANTIC  COASTAL 
FISHERIES  COOPERATIVE 
MANAGEMENT 

1.  The  authority  citation  for  part  697 
is  revised  to  read  as  follows: 

Authority:  16  U.S.C.  5101  et  seq. 

2.  In  §  697.2,  the  definition  for 
"Atlantic  Coastal  Act"  is  added  in 
alphabetical  order  to  read  as  follows: 

§697^    Definitions. 

***** 

Atlantic  Coastal  Act  means  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act,  as  amended  (16  U.S.C. 
5101  etseq.]. 

***** 

3.  Section  697.7,  paragraph  (a)(4)  and 
(a)(7)  are  revised  to  read  as  follows: 

§697.7    Prohibitions. 

(a)  *  *  * 

(4)  Possess  more  than  300  lb  (135  kg) 
of  weakfish  during  any  one  day  or  trip, 
whichever  is  longer,  in  the  EEZ  when 
using  a  mesh  size  less  than  3V4-inch 
(8.3  cm)  square  stretch  mesh  (as 
measured  between  the  centers  of 
opposite  knots  when  stretched  taut)  or 
3y4-iuch  (9.5  cm)  diamond  stretch  mesh 
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for  finfish  trawls  and  ZVa-inch  (7.3  cm) 
stretch  mesh  for  gillnets. 
***** 

(7)  Land  weakfish  for  commercial 
purposes  caught  in  the  EEZ  in  any  state 
other  than  Rhode  Island,  New  York, 
New  Jersey,  Delaware,  Maryland, 
Virginia,  or  North  Carolina. 

4.  Section  697.22  is  revised  to  read  as 
follows: 

§697.22    Exempted  fishing. 

The  Regional  Administrator  or 
Director  may  exempt  any  person  or 
vessel  from  the  requirements  of  this  part 
for  the  conduct  of  exempted  fishing 
beneficial  to  the  management  of  the 
American  lobster,  weakfish,' Atlantic 
striped  bass,  Atlantic  sturgeon,  or 


horseshoe  crab  resoiu-ce  or  fishery, 
piu-suant  !o  the  provisions  of  §  600.745 
of  this  chapter. 

(a)  The  Regional  Administrator  or 
Director  may  not  grant  such  exemption 
unless  it  is  determined  that  the  piupose, 
design,  and  administration  of  the 
exemption  is  consistent  with  the 
objectives  of  any  applicable  stock 
rebuilding  program,  the  provisions  of 
the  Atlantic  Coastal  Act,  the  Magnuson- 
Stevens  Act,  and  other  applicable  law, 
and  that  granting  the  exemption  will 
not: 

(1)  Have  a  detrimental  effect  on  the 
American  lobster,  Atlantic  striped  bass, 
weakfish,  Atlantic  stiu^eon,  or 
horseshoe  crab  resource  or  fishery;  or 


(2)  Create  significant  enforcement 
problems. 

(b)  Each  vessel  participating  in  any 
exempted  fishing  activity  is  subject  to 
all  provisions  of  this  part,  except  those 
explicitly  relating  to  the  purpose  and 
nature  of  the  exemption.  The  exemption 
will  be  specified  in  a  letter  issued  by  the 
Regional  Administrator  or  Director  to 
each  vessel  participating  in  the 
exempted  activity.  This  letter  must  be 
carried  aboard  the  vessel  seeking  the 
benefit  of  such  exemption.  Exempted 
fishing  activity  shall  be  authorized 
pursuant  to  and  consistent  with 
§600.745  of  this  chapter. 
[FR  Doc.  03-16573  Filed  6-30-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

htotice  of  Intent  To  Establish  an 
Information  Collection 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
Office  of  Management  and  Budget 
(OMB)  regulations  (5  CFR  part  1320) 
which  implement  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  this  notice  announces  the 
Cooperative  State  Research,  Education, 
and  Extension  Service's  (CSREES) 
intention  to  request  approval  to 
establish  an  information  collection  for 
the  CSREES  Current  Research 
Information  System  (CRIS). 
DATES:  Submit  comments  on  or  before 
September  4,  2003. 
ADDRESSES:  Address  all  comments  to 
Jason  Hitchcock,  E-Government  Program 
Leader,  Information  Systems  emd 
Technology  Management;  CSREES/ 
USDA;  Mail  Stop  2216;  1400 
Independence  Avenue,  SW.; 
Washington,  DC  2025(^-2216. 
Comments  may  be  sent  electronically  to: 
jhitcbcock@csrees.  usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jason  Hitchcock  at  (202)  720-4343  or 
via  the  above  e-mail  address. 
SUPPLEMENTARY  INFORMATION: 

Title:  CSREES  Current  Research 
Information  System  (CRIS). 

OMB  Number  0524-NEW. 

Expiration  Date  of  Current  Approval: 
Not  applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  establish  an  information 
collection  for  three  years. 

Abstract:  The  United  States 
Department  of  Agriculture  (USDA), 


Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES) 
administers  several  competitive,  peer- 
reviewed  research,  education,  and 
extension  programs,  under  which 
awards  of  a  high-priority  are  made. 
These  programs  are  authorized  pursuant 
to  the  authorities  contained  in  the 
Competitive,  Special,  and  Facilities 
Research  Grants  Act  of  August  4,  1965, 
as  amended  (7  U.S.C.  450i);  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (NARETPA)  (7  U.S.C.  3101  at 
seq.);  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (7  U.S.C.  7601  et  seq.);  and  other 
legislative  authorities. 

CSREES  also  administers  several 
formula-funded  research  programs.  The 
programs  are  authorized  pursuant  to  the 
authorities  contained  in  the  Hatch  Act 
of  1887  (7  U.S.C.  361a-i);  Mclntire- 
Stennis  Cooperative  Forestry  Research 
Act  of  October  10, 1962  (16  U.S.C.  582a 
et  seq.y,  section  1445  of  NARETPA  (7 
U.S.C.  3222);  and  section  1433  of 
NARETPA  (7  U.S.C.  3195). 

The  Current  Research  Information 
System  (CRIS)  is  the  U.S.  Department  of 
Agriculture's  documentation  and 
reporting  system  for  ongoing 
agricultural,  food  science,  human 
nutrition,  and  forestry  research.  CRIS 
Form  AD-416,  Research  Resume;  CRIS 
Form  AD-417,  Classification  of 
Research;  CRIS  Form  AD-419,  Research 
Funds  and  Staff  Support;  and  CRIS 
Form  AD-4  21,  Progress  Report 
constitute  an  information  collection  for 
publicly-supported  research  projects  as 
set  forth  in  7  CFR  Parts  3400-3419.  This 
information  collection  is  necessary  in 
order  to  provide  descriptive  information 
regarding  individual  research  activities 
and  integrated  activities,  to  document 
expenditures  and  staff  support  for  the 
activities,  and  to  monitor  the  progress 
and  impact  of  such  activities. 

The  historical  mission  of  CRIS, 
broadly  stated,  is  to  document  the 
research  activities  of  the  USDA  and  the 
State  agricultural  research  system 
partners,  to  satisfy  a  variety  of  reporting 
requirements;  and  to  provide  access  to 
research  information.  This  mission 
supports  one  of  the  CSREES'  primary 
functions,  stated  in  the  agency  strategic 
plan,  of  providing  program  leadership  to 
identify,  develop,  and  manage  programs 
to  support  university-based  and  other 
institutional  research. 


The  boundaries  and  scope  of  the  CRIS 
mission  are  being  expanded  each  year 
toward  a  more  comprehensive  purpose. 
As  such,  the  information  collected  for 
CRIS  is  utilized  in  an  essenti^ly 
imlimited  number  of  ways  for  a  wide 
array  of  purposes.  Generally,  CRIS 
provides  ready  access  to  information 
through  public  web  accessible  data  as 
well  as  individually  requested, 
customized  reports  and  services  for 
agency  officials,  program  leaders, 
administrators  and  managers.  The 
information  provided  helps  users  to 
keep  abreast  of  the  latest  developments 
in  agricultural,  food  science,  human 
nutrition  and  forestry  research;  track 
resource  utilization  in  specific  target 
areas  of  research;  plan  for  future 
research  activities;  plan  for  resource 
allocation  to  research  programs;  avoid 
costly  duplication  of  research  effort;  aid 
in  coordination  of  research  efforts 
addressing  similar  problems  in  different 
locations;  and  aid  researchers  in 
establishing  valuable  contacts  within 
the  research  community. 

Descriptive  information  pertaining  to 
documented  projects  is  available  to  the 
general  public  as  well  as  the  agricultural 
research  commimity  contributing  to 
CRIS.  Limited  financial  information  is 
available  on  individual  grant  projects 
and  cooperative  agreements  as  well  as 
summary  financial  information  through 
the  CRIS  web  site. 

Cooperating  institutions,  including 
the  state  agricultiu'al  experiment 
stations,  state  forestry  schools,  1862 
land-grant  institutions  and  1890  land- 
grant  institutions  have  access  to  all  the 
data  pertaining  to  their  institutions. 
Many  institutions  take  advantage  of  this 
access  utilizing  CRIS  system  facilities  to 
manage  the  research  programs  at  their 
institutions. 

In  addition,  CSREES  staff  members 
can  request  specialized  reports  directly 
from  the  CRIS  staff.  These  requests  can 
include  financial  disclosure  pertaining 
to  a  particular  subject  area  or  targeted 
program.  The  natiu-e  of  this  type  of 
request  characterizes  one  of  the 
strengths  of  the  CRIS  information 
collection.  The  system  collects 
obligations  and  expenditiires  on 
individual  projects;  however, 
information  can  be  retrieved  and 
aggregated  based  on  subject  areas  or 
targeted  programs,  and  corresponding 
financial  information  can  be  tabulated 
accordingly.  The  inclusion  of  Subject- 
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based  classifications  and  subject 
specific  descriptive  fields  supports  a 
unique  retrieval  capability  in  this 
-      system.  The  information  can  be  utilized 
nationally,  regionally,  or  at  more 
detailed  levels,  by  program  leaders, 
budget  officials,  and  administrators  to 
identify  resource  utilization,  monitor 
research  activity  in  specific  target  areas, 
support  decision  making  and  resource 
allocation,  not  just  on  individual 
projects,  but  also  for  specific  program 
areas.  Combining  system  capabilities 
facilitates  the  program  evaluation, 
accountability,  and  decision-making 
processes. 

Estimate  of  Burden:  The  preferred 
method  for  submitting  this  information 
collection  is  electronic  via  a  web 
interface.  CSREES  will  accept  electronic 
submissions  by  other  means  and  on  rare 
occasions,  by  a  fax  transmission.  A 
submission  is  made  once.  There  may  be 
instances  that  a  second  submission  is 
required,  however,  this  would  involve 
corrections  or  revisions  to  the  initial 
submission.  There  are  no  special 
circumstances  that  would  cause  an 
information  collection  to  be  conducted 
in  a  manner  that  would  require 
respondents  to  submit  more  than  an 
original  and  two  copies  of  any 
document.  In  fact,  paper-based 
submissions  are  discouraged. 

Determination  of  hour  burden 
estimates  for  the  CRIS  data  collection 
was  accomplished  by  requesting 
estimates  from  nine  individuals  who 
have  significant  experience  in  the 
generation  of  information  to  satisfy  the 
collection  requirements  of  the  AD-416, 
AD-417,  AD-^19  and  AD-421  forms.       . 
The  basic  unit  of  measure  in  CRIS  is  a 
project.  As  such  for  purposes  of  this 
estimate,  a  respondent  was  treated  as  all 
responses  related  to  a  single  project. 
Typically  the  information  to  provide 
data  on  the  four  forms  is  the  result  of 
work  processes  performed  by  a  number 
of  individuals,  both  professional  and 
administrative.  Accordingly  the 
estimate  was  developed  by  tabulating 
burden  hours  in  two  categories,  the  first, 
scientific/professional,  and  the  second, 
administrative.  The  estimates  provided 
varied  in  magnitude.  The  variation  is 
due  to  significant  differences  in  the 
internal  procediues  and  processes 
utilized  at  the  individual  locations  as 
well  as  differences  between  individual 
interpretation  of  the  inclusion  of  efforts 
contributed  to  the  development  of  the 
information.  Responses  were  received 
fi-om  eight  of  the  nine  individuals.  The 
data  was  simimarized  to  develop 
common  burden  hour  estimates  related 
to  each  individual  form.  These  estimates 
were  then  projected  onto  the  total 


volume  of  the  forms  processed  by  CRIS 
in  an  annual  cycle. 

CSREES  estimates  the  number  of 
responses  for  the  CRIS  Form  AD-416 
will  be  3.258  with  an  estimated 
response  time  of  3.9  hours  per  form, 
representing  a  total  annual  burden  of 
12,706  hours  for  this  form.  CSREES 
estimates  the  number  of  responses  for 
the  CRIS  Form  AD-417  will  be  3,258 
with  an  estimated  response  time  of  .7 
hours  per  form,  representing  a  total 
annual  burden  of  2,281  hours  for  this 
form.  CSREES  estimates  that  the  number 
of  responses  for  the  CRIS  Form  AD-419 
will  be  11,767  with  an  estimated 
response  time  of  1.4  hours  per  form, 
representing  a  total  annual  burden  of 
16,474  hours  for  this  form.  CSREES 
estimates  the  number  of  responses  for 
the  CRIS  Form  AD-421  will  be  12,158 
with  an  estimated  response  time  of  2.7 
hours  per  form,  representing  a  total 
annual  burden  of  32,827  hours  for  this   ' 
form.  Thus,  for  this  CRIS  information 
collection,  CSREES  estimates  a  total  of 
30,441  annual  responses,  representing 
an  estimated  64,288  annual  burden 
hours.      ( 

Copies  of  this  information  collection 
can  be  obtained  firom  Jason  Hitchcock, 
E-Govemment  Program  Leader, 
Information  Systems  and  Technology 
Management;  CSREES/USDA;  Mail  Stop 
2216;  1400  Independence  Avenue,  SW.; 
Washington,  DC  20250-2216;  or  sent 
electronically  to: 
]'hitchcock@csrees.  usda.gov. 

Comments:  Comments  are  invited  on: 
.  (a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  vdll  have  practical  utility; 
(b)  the  accuracy  of  the  Agency's 
estimate  of  the  biu-den  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Done  at  Washington.  DC,  this  24th  day  of 
June,  2003.  ' 

Gary  Cunningham, 

Associate  Administrator.  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[FR  Doc.  03-16507  Filed  6-30-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Notice  of  Intent  To  Revise  and  Request 
an  Extension  of  a  Currently  Approved 
information  Collection 

AGENCY:  Cooperative  State  Research, 
Education,  and  Extension  Service 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
Office  of  Management  and  Budget 
(OMBj  regulations  (5  CFR  part  1320) 
which  implement  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  this  notice  aimounces  the 
Cooperative  State  Research,  Education, 
and  Extension  Service's  (CSREES) 
intention  to  revise  and  request  an 
extension  for  a  currently  approved 
information  collection  (0MB  No.  0524- 
0026)  for  Form  CSREES-665, 
"Assurance  of  Compliance  with  the 
Department  of  Agriculture  Regulations 
Assuring  Civil  Rights  Compliance,"  and 
Form  CSREES-666,  "Organizational 
Information." 

DATES:  Submit  comments  on  or  before 
September  4,  2003. 

ADDRESSES:  Address  all  comments  to 
Erin  Daly.  PoUcy  Specialist,  Office  of 
Extramural  Programs;  CSREES/USDA; 
Mail  Stop  2299;  1400  Independence 
Avenue,  SW.;  Washington,  DC  20250- 
2299.  Comments  may  be  sent 
electronically  to:  edaly@csrees.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Erin 
Daly  at  (202)  401-3319  or  via  the  above 
e-mail  address. 


SUPPLEMENTARY  INFORMATION: 

Title:  Assurance  of  Compliance  with 
the  Department  of  Agriculture 
Regulations  Assuring  Civil  Rights 
Compliance  and  Organizational 
Information. 
OMB  Number:  0524-0026. 
Expiration  Date  of  Current  Approval: 
August  31,  2003. 

Type  of  Request:  Intent  to  revise  and 
extend  a  currently  approved 
information  collection  for  three  years. 

Abstract:  CSREES  has  primary 
responsibility  for  providing  linkages 
between  the  Federal  and  State 
components  of  a  broad-based,  national 
agricultm^  research,  extension,  and 
education  system.  Focused  on  national 
issues,  its  purpose  is  to  represent  the 
Secretary  of  Agriculture  and  carry  out 
the  intent  of  Congress  by  administering 
formula  and  grant  funds  appropriated 
for  agricultural  research,  extension,  and 
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education.  Before  awards  can  be  made, 
certain  information  is  required  from 
applicants  to  assure  complieuice  with 
the  applicable  civil  rights  laws  and  to 
effectively  assess  the  potential 
recipient's  capacity  to  manage  Federal 
funds. 

The  following  information  will 
continue  to  be  collected: 

Form  CSREES-665— Assurance  of 
Compliance  with  the  Department  of 
Agriculture  Regulations  Assuring  Civil 
rights  Compliance:  By  signing  this  form, 
the  organization  certifles  that  it 
complies  with  the  Civil  Rights  Act  of 
1964,  as  amended.  The  applicant  agrees 
that  it  will  offer  its  programs  to  all 
eligible  persons  without  regard  to  race, 
color  ,  national  origin,  gender, 
disability,  age,  political  beliefs,  religion, 
marital  status,  or  familial  status  and  that 
people  will  not  be  excluded  from 
participation  in,  be  denied  the  benefits 
of,  or  be  otherwise  subjected  to 
discrimination  under  any  program  or 
activity  for  which  the  Applicant 
receives  the  Federal  financial  assistance 
from  the  Department  of  Agriculture. 
This  information  is  submitted  to 
CSREES  on  a  one-time  basis. 

Form  CSREES-666— Organizational 
Information:  Enables  CSREES  to 
determine  that  applicants  recommended 
for  awards  will  be  responsible  recipients 
of  Federal  funds.  The  information 
pertains  to  organizational  management 
and  financial  matters  of  the  potential 
grantee.  This  form  and  the  documents 
which  the  applicant  attaches  to  it 
provide  CSREES  with  information  such 
as  the  legal  name  of  grant^, 
certification  that  the  organization  has 
the  legal  authority  to  accept  Federal 
funding,  identification  and  signatures  of 
the  key  officials  of  the  organization,  the 
organization's  practices  in  regard  to 
compensation  rates  and  benefits  of 
employees,  insurance  for  equipment, 
subcontracting  with  other  organizations, 
etc.,  as  well  as  the  financial  condition 
of  the  organization.  All  of  this 
information  is  considered  by  CSREES 
prior  to  award  to  determine  that 
grantees  are  both  managerially  and 
fiscally  responsible.  This  information  is 
submitted  to  CSREES  on  a  dne-time 
basis.  If  sufficient  changes  occur  within 
the  organization,  the  grantee  submits 
revised  information. 

With  regards  to  compliance  with  the 
Government  Paperwork  Elimination  Act 
(44  U.S.C.  3504  note),  CSREES  is 
proposing  to  postpone  making  an 
electronic  option  available  for  this 
information  collection  until  the  Federal 
government-wide  electronic  process  is 
developed  for  collecting  organizational 
information  and  statutory  certifications 
from  new  grantees.  Under  the  Federal 


Financial  Assistance  Management 
Improvement  Act  of  1999  (Pub.  L.  106- 
107),  Federal  agencies  and  OMB  have 
been  working  together  to  streamline  and 
simplify  the  award  and  administration 
of  Federal  grants.  As  a  result  of  these 
activities,  Federal  agencies  and  OMB  are 
proposing  various  regulations,  policies, 
and  business  processes  that  will 
decrease  the  overall  information 
collection  burden  to  grant  recipients  by 
having  a  central  location  where  this 
information  is  collected  for  use  by  all 
Federal  grantmaking  agencies. 

Estimate  of  the  Burden:  CSREES 
estimates  the  number  of  responses  for 
the  Form  CSREES-665  will  be  150  with 
an  estimated  response  time  of  .5  hour 
per  form,  representing  a  total  annual 
burden  of  75  hours  for  this  form. 
CSREES  estimates  the  number  of 
responses  for  the  Form  CSREES-666 
will  be  150  with  an  estimated  response 
time  of  6.3  hours  per  form,  representing 
a  total  annual  burden  of  945  hours  for 
this  form.  These  estimates  are  based  on 
a  survey  of  grantees  who  had  recently 
been  approved  for  grant  awards.  They 
were  asked  to  give  an  estimate  of  time 
it  took  them  to  complete  each  form.  This 
estimate  was  to  include  such  things  as: 
(1)  Reviewing  the  instructions;  (2) 
Searching  existing  data  sources;  (3) 
Gathering  and  maintaining  the  data 
needed;  and  (4)  Actual  completion  of 
the  forms.  The  average  time  it  took  each 
respondent  was  calculated  from  their 
responses. 

Copies  of  this  information  collection 
can  be  obtained  from  Erin  Daly,  Policy 
Specialist,  Office  of  Extramural 
Programs;  CSREES/USDA;  Mail  Stop 
2299;  1400  Independence  Avenue,  SW,; 
Washington.  DC  20250-2299;  or  sent 
electronically  to:  edaly@csrees.usda.gov. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  a  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(c)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (d)  ways  to  minimize 
the  burden  of  the  information  collection 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 


Done  at  Washington,  DC,  this  24th  day  of 
June  2003. 
Gary  Cunninghajn, 

Associate  Administrator,  Cooperative  State 
Research,  Education,  and  Extension  Service. 
[FR  Doc.  03-16508  Filed  6-30-03;  8:45  ami 
BIUJNG  CODE  3410-22-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Modoc  County  RAC  Meetings 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393),  the  Modoc  National  Forest's 
Modoc  County  Resource  Advisory 
Committee  will  go  on  a  field  trip 
Monday,  July  14,  on  the  Warner 
Mountain  Ranger  District. 

The  Modoc  County  Resource 
Advisory  Committee  will  hold  a 
business  meeting  on  Monday,  July  21,  in 
the  Forest  Supervisors'  Office  in 
Alturas,  California  from  6  to  8  pm.  The 
field  trip  and  business  meeting  are  open 
to  the  public. 

SUPPLEMENTARY  INFORMATION:  The  field 
trip  will  visit  actual  and  proposed 
project  sites  on  the  Warner  Mountain 
Ranger  District.  The  business  meeting 
July  21,  begins  at  6  p.m.,  at  the  Modoc 
National  Forest  Office,  Conference 
Room,  800  West  12th  St.,  Alturas. 
Agenda  topics  will  include  approval  of 
the  June  9  minutes,  consideration  of 
new  projects  2004,  and  discuss 
community  outreach  for  projects  for 
fiscal  year  2004  that  will  improve  the 
maintenance  of  existing  infrastructure, 
implement  stewardship  objectives  that 
enhance  forest  ecosystems,  provide 
economic  benefits  and  restore  and 
improve  health  and  water  quality  that 
meet  the  intent  of  Public  Law  106-393. 
Time  will  also  be  set  aside  for  public 
comments  at  the  beginning  of  the 
meeting. 

FOR  FURTHER  INFORMATION  COffTACT: 

Forest  Supervisor  Stan  Sylva,  at  (530) 
233-8700;  or  Public  Affairs  Officer 
Nancy  Gardner  at  (530)  233-8713. 

Nancy  Gardner, 

Acting  Forest  Supervisor. 

|FR  Doc.  03-16528  Filed  6-30-03;  8:45  ofti] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  and  coimtervailing  duty 
administrative  reviews  and  request  for 
revocation  in  part. 
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SUMMARY:  The  Department  of  Commerce 
has  received  requests  to  conduct 
administrative  reviews  of  various 
antidimiping  and  coimtervailing  duty 
orders  and  findings  with  May 


anniversary  dates.  In  accordance  with 
the  Department's  regulations,  we  are 
initiating  those  administrative  reviews. 
The  Department  of  Commerce  also 
received  a  request  to  revoke  one 
antidumping  duty  order  in  part. 
EFFECTIVE  DATE:  July  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga.  Office  of  AD/CVD 
Enforcement.  Import  Administration, 
fatemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  NW., 
Washington.  DC  20230.  telephone:  {202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)  (2002).  for  administrative 


reviews  of  various  antidiunping  and 
countervailing  duty  orders  and  findings 
with  May  anniversary  dates.  With 
respect  to  Certain  Softwood  Lumber 
Products  from  Canada,  the  initiation  of 
the  antidimiping  administrative  review 
for  that  case  is  being  published  in  a 
separate  notice.  The  Department  also 
received  a  timely  request  to  revoke  in 
part  the  antidumping  duty  order  on 
Certain  Polyester  Staple  Fiber  from  the 
Republic  of  Korea. 

Initiation  of  Reviews 

In  accordance  with  19  CFR 
351.221(c)(l)(i),  we  are  initiating 
administrative  reviews  of  the  following 
antidumping  and  countervailing  duty 
orders  and  findings.  We  intend  to  issue 
the  final  results  of  these  reviews  not 
later  than  May  31,  2004. 


Belgium:  Stainless  Steel  Plate  in  Coils,  A-*23S!8'"'""^  **"*^  Proceedings 
ALZ,  N.V.  ^^ 


Period  to  be  reviewed 


Brazil:  Frozen  Concentrated  Orange  Juice  A-351-605 

SL'nS'ptfes  SJifs'k"''^^^'""""'  ""^  '"dustnal  Ltda/CambuhyCitrus'boriierc^ale-^^^ 

CTM  Citrus  S.A. 

Sucomco  S.A. 
Kazakhstan:  Silicomanganese,  A-834-807 

Considar,  Inc.  ' : 

Republic  of  Korea:  Certain  Polyester  Staple  Fiber  A-58(>-839 

Daehan  Synthetic  Fiber  Co.  

Daeyang  Industrial  Co.,  Ltd. 

East  Young  Co.,  Ltd. 

Estal  Industry  Co.,  Ltd. 

Geum  Poong  Corporation 

Huvis  Corporation 

Keon  Baek  Co.,  Ltd. 

Mijung  Ind.  Co.,  Ltd. 

Saehan  Industries,  Inc. 

Samheung  Co.,  Ltd.  , 

Sam  Young  Synthetics  Co.,  Ltd. 

Sunglim  Co.,  Ltd. 
Taiwan:  Stainless  Steel  Plate  in  Coils,  A-583-830  .. 

Ta  Chen  Stainless  Pipe  Co.,  Ltd.  

Yieh  United  Steel  Corporatran 

Taiwan.  Certain  Circular  Welded  Carbon  Steel  Pipe  and  Tubes  A-583-008 

Yieh  Hsing  

The  People's  Republic  of  China:  Iron  Construction  Castings '  A-570-502 

Stiandong  Himight  Machinery  Co.,  Ltd.^  

Turi<ey:  Certain  Welded  Carbon  Steel  Pipe  and  Tube,  A-489-501 

The  Borusan  Group  ■ 


5/1/02-4/30/03 
5/1/02-4/30/03 

5/1/02-4/30/03 
5/1/02^/30/03 


5/1/02^/30/03 

5/1/02-4/30/03 
5/1/02-4/30/03 
5/1/02-4/30/03 


mal.  While  -Shandong  Hin,^m  Co.,  L...  is  ^  ■.areX^Tpa^ra'Sn^UVfrrSS^SyX^^^^^ 


France:  A-427-801  , 

BTM 

Budapesti  Sved  Csapagy  Kft. 

Delta  Export  GmbH 

Justy  Corp. 

Ringball  Corporation 


Antifriction  bearings  proceedings  and  finns 


Period/class  or  kind 


5/1A)2-4/30/03 

Ball 

Bail 

Ban 

Ball 

Ball  &  Spherical 
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Period/class  or  kind 


SKF 

SNR 
Germany:  A-428-802 

Ace  Bearing  &  Transmission  Co. 

Acom  Industrial  Sen/Ice 

Aktif  Endustri  Malzemeleri 

Alphateam  SPRL 

Australian  Bearing  Pty  Ltd. 

Baltk:  Bearing  Supply  Gmbh 

Bearing  &  Tool  Gmbh 

Bearing  Discount  International  Gmbh 

Beanng  Dynamk:s 

Bearing  Net 

Bearing  Sales  Corp. 

BTM 

BTM  Bearing  Trade  F.C.  Miltner 

Budapesti  Sved  Csapagy  Ltd. 

CantonI  &  C.S.N.C. 

CCVI  Bearing  Co. 

Comal  SNC 

DCD  Corp. 
^    Delta  Export  Gmbh 

EuroLatin  Ex.  Services 

FAG 

Fair  Friend  Ent.  Co.  Ltd. 

Friedrich  Prcard  Gmbh 

Froklich  &  Dorken  Gmbh 

Godiva  Bearing  Ltd. 

Han  Sol  Tech.  Corp/Yoo  Shin  Co. 

Hayley  Import/Export 

Heinz  Knust  ^ 

Hergephan  Gmbh 

Hoens  Industriel  BV  = 

IBD  Ltd. 

INA 

Intemational  Bearing  Re.  Ltd. 

Interspecies  Donath  Gmbh 

Italcusclnetti  Group 

Justy  Corp. 

Kian  Ho  Bearings,  Ltd. 

KIS  Antriebs  Technik  Gmbh 

KSM,  Minamiguchi/  Bearing  Manufacturing  Co. 

Kugellager  Weber 

LTM  Industrietechnik 

M.  Buchhalter  Maschenmode/Hergenhan 

Micaknowledge 

Minetti  SPA 

Ming  Hing  Trading  Co. 

Motion  Bearing  Re.  Ltd 

Paul  Mueller 
c       Ringball  Corporatton 

Rodamientos  Rovi 

Roeirasa 

Rolling  Bearing  Co.  Pty  Ltd. 

Rovi-Marcay 

Rovi-Valencia 

SKF 

Sprint  Engineering 

Taisho  Kiko  Co.  Ltd. 

Taninaka  Ltd. 

Timken 

Top  G  Trading  Re  Ltd. 

Weber  Kugellager  Int. 

WIthus  Technology  Corp. 

Wyko  Export,  Division  of  Wyko  Grp/Wyko-Ewb 
Italy:  A-475-201  

Ace  Bearing  &  Transmission  Co. 

Acom  Industrial  Service 

Aktif  Endustri  Malzemeleri 

Alphateam  SPRL 

Australian  Bearing  Ply  Ltd. 

Battk:  Bearing  Supply  Gmbh 

Bearing  &  Tool  Gmbh 

Bearing  Discount  IntematkMial  Gmbh 


Ball 

Ball 

5/1/02-4/30/03 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Bali 

Ball 

5/1/02-4/30/03 

Ball 

Ball 

Ball 

Ball 

BaU 

BaH 

Ball 

Ball 
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Bearing  Dynamics 
Bearing  Net 
Bearing  Sales  Corp. 
BTM 

BTM  Bearing  Trade  F.C.  Miltner 
Budapest!  Sved  Csapagy  Ltd. 
Cantoni  &  C.S.N.C. 
CCVI  Bearing  Co. 
Comal  SNC 

DCDCorp.  ; 

Delta  Exgort  Gmbh 
EuroLatIn  Ex.  Services 
FAG 

Fair  Friend  Ent.  Co.  Ltd. 
Friedrich  Picard  Gmbh 
Froltlich  &  Dori<en  Gmbh 
Han  Sol  Tech.  Corp/Yoo  Shin  Co. 
Hayley  Import/Export 
Heinz  Knust 
Hergenhan  Gmbh 
Hoens  Industriel  BV 
IBD  Ltd. 

.  International  Bearing  Re.  Ltd. 
Interspecies  Donath  Gmbh 
Italcuscinetti  Group 
Justy  Corp. 
Kian  Ho  Bearings,  Ltd. 
KIS  Antriebs  Technik  Gmbh 
KSM,  Minamiguchi/  Bearing  Manufacturing  Co 
Kugellager  Weber 
LTM  Industrietechnik 
M  Buchhalter  Maschenmode/Hergenhan 
Micaknowledge 
Minetti  SPA 

Ming  Hing  Trading  Co.  (Fonmeriy  BTM) 
Motion  Bearing  Re.  Ltd 
Ringball  Corporation 
Rodamientos  Rovi 
Roeirasa 

Rolling  Bearing  Co.  Pty  Ltd. 
Rovi-Marcay 
Rovi-Valencia 
-  SKF 
Sprint  Engineering 
Taisho  Kiko  Cc.  Ltd. 
Taninaka  Ltd. 
Top  G  Trading  Re  Ltd. 
Weber  Kugellager  Int. 
Withus  Technology  Corp. 
Wyko  Export,  Division  of  Wyko  Grp/Wyko-Ewb 

Japan:  A-588-804  '. 

Asahi  Seiko  Co.  Ltd. 
IMA  Corp. 
Justy  Corp. 
Kbyo  Seiko  Co.,  Ltd 
Nachi 

Nankai  Seiko  (SMT) 
NPBS 
NSK 

NTN  Corporation 
Osaka  Pump  Co.  Ltd 
Ringljall  Corporation 
Sapporo  Precision  Bearings,  Inc. 
SNR  Roulements 
Taisei  Industries,  Ltd. 
Takeshita  Seiko  Co.,  Ltd. 
TEC  Engineering  Co.,  Ltd 
Yoshida  Shokai 
Singapore:  A-599-801  .. 
NMB/Pelmec 

U.K.:  A-4 12-801   

Aeroengine  Bearings  UK 

Barden/FAG 

BTM 


Period/class  or  kind 


Ball 
Ba« 
Bal 

BaU- 

BaH 

Ban 

Ban 

Ban 

Ban 

Ban 

Ball 

Bail 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Bali 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

5/1/02-40/30/03 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ball 

Ban 

BaU 

5/1/02^/30/03 

Ball 

5/1/02-4/30/03 

Ball 

Ball 

Ban 
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Period/class  or  kind 


Budapest!  Sved  Csapagy  Kft. 

Delta  Export  Gmbh 

Justy  Corp. 

NSK  Bearings  Europe 

SKF 

Countervailing  Duty  Proceedings 
Canada:  Certain  Softwood  Lumber  Producttf,3  C-122-839  


Ball 
Ball 
Ball 
Ball 
Ball 

5/22/02-3/31/03 


3 The  Department  received  requests  that  it  conduct  an  aggregate  review  from,  among  others,  the  Coalition  for  Fair  Lumber  Imports  Executive 
Committee  and  the  Government  of  Canada,  as  well  as  approximately  400  requests  for  review  covering  an  estimated  290  individual  contpanies. 
In  light  of  these  requests,  the  Department  is  considering  its  options  under  section  777A(e)(2)  of  the  Act. 


Suspension  Agreements 

None. 
"^     During  any  administrative  review 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidumping  duty 
order  under  section  351.211  or  a 
determination  under  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  sunset 
review),  the  Secretary,  if  requested  by  a 
domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act' of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  June  26,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  II 
for  Import  Administration. 
(PR  Doc.  03-16647  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  3510-OS-P  ° 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

[A-337-803] 

Fresh  Atlantic  Salmon  from  Chile: 
Preliminary  Results  of  Antidumping 
Duty  Changed  Circumstances  Review 
and  Notice  of  Intent  to  Revoke  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Preliminary  results  of 
antidumping  duty  changed- 
circumstances  review  and  notice  of 
intent  to  revoke  order  and  to  rescind 
administrative  review. 

SUMMARY:  On  May  23,  2003,  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  of  a  changed  circumstances 
review  with  the  intent  to  revoke  the 
antidumping  order  on  fresh  Atlantic 
salmon  from  Chile.  See  Notice  of 
Initiation  of  Antidumping  Duty  Changed 
Circumstances  Review:  Fresh  Atlantic 
Salmon  from  Chile,  68  FR  28196  (May 
23,  2003)  (Initiation  Notice).  In  our 
Initiation  Notice,  we  invited  interested 
parties  to  comment.  We  did  not  receive 
any  comments.  Based  on  the  fact  that 
domestic  parties  have  expressed  no 
interest  in  the  continuation  of  the  order, 
we  now  preliminarily  revoke  this  order 
for  all  entries  that  were  entered,  or 
withdrawn  from  warehouse,  on  or  after 
July  1,  2001,  the  first  day  after  the  last 
completed  review  in  this  proceeding. 

EFFECTIVE  DATE:  July  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Nickerson  or  Constance  Handley, 
at  (202)  482-3813  or  (202)  482-0631, 
respectively;  AD/CVD  Enforcement 
Office  5,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background  ^ 

On  July  30,  1998,  the  Department 
issued  an  antidumping  duty  (AD)  order 
on  fresh  Atlantic  salmon  from  Chile.  See 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Fresh  Atlantic 
Salmon  from  Chile,  63  FR  40699  (July 
30,  1998).  On  July  1,  2002,  the 
Department  issued  a  notice  of 
opportunity  to  request  the  fourth 
administrative  review  of  this  order.  See 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 


Administrative  Review,  67  FR  44172 
(July  1,2002). 

On  July  31,  2002,  in  accordance  with 
19  CFR  351.213(b)(2003),  L.R. 
Enterprises,  Inc.  (L.R.  Enterprises) 
requested  a  review  of  90  producers/  ^ 
exporters  of  fresh  Atlantic  salmon 
review,  covering  the  period  July  1,  2001, 
through  Jime  30,  2002.  Twelve 
respondents  also  requested  reviews  of 
themselves.  On  August  27,  2002,  the 
Department  published  the  notice  of 
initiation  of  this  AD  administrative.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27,  2002). 
L.R.  Enterprises  subsequently  withdrew 
its  request  for  review  of  all  but  13  pf 
these  companies.  For  a  detailed 
discussion  of  L.R.  Enterprises' 
withdrawals,  as  well  as  a  listing  of 
which  respondents  requested  reviews, 
see  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Fresh  Atlantic  Salmon  from 
Chile,  67  FR  76378  (December  12,  2002). 

On  April  29,  2003,  L.R.  Enterprises 
withdrew  its  request  that  the 
Department  conduct  reviews  of  the 
remaining  13  producers/exporters  of 
fresh  Atlantic  salmon  from  Chile. 
Furthermore,  L.R.  Enterprises  stated  that 
it  had  no  interest  in  maintaining  the  AD 
order.  Subsequently,  by  letter^  dated 
April  29,  2003,  five  U.S.  producers  of 
fresh  Atlantic  salmon,  i.e.  Heritage 
Salmon  Inc.,  Maine  Nordic  Salmon, 
Stolt  Sea  Farms  Inc.,  Cypress  Island 
Inc.,  and  Atlantic  Salmon  of  Maine, 
requested  that  the  Department  initiate  a 
changed  circumstances  review  for  the 
purpose  of  revoking  the  AD  order  on  the 
subject  merchandise.  On  May  2  and  7, 
2003,  L.  R.  Enterprises  and  Trumpet 
Island  Salmon  Farm  Inc.  (another  U.S. 
producer  of  fresh  Atlantic  salmon), 
respectively,  submitted  their  requests  to 
the  Department  for  the  initiation  of  a 
changed  circumstances  review  for  the 
purpose  of  revoking  the  AD  order.  All 
parties  requested  that  the  Department 
grant  revocation  of  the  AD  order 
retroactive  to  July  1,  2001,  the  first  day 
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of  the  period  of  review  covered  by  the 
OD'going  fourth  administrative  review 

On  May  23,  2003,  the  Department 
published  a  notice  of  initiation  of  a 
changed  circumstances  review  with  the 
intent  to  revoke  the  AD  order  on  fresh 
Atlantic  sahnon  from  Chile,  hi  the 
Initiation  Notice,  we  indicated  that 
interested  parties  could  submit 
comments  for  consideration  in  the 
Department's  preliminary  results  no 
later  than  20  days  after  publication  of 
the  initiation  of  the  review,  and  submit 
rebuttal  to  those  comments  no  later  than 
10  days  following  the  submission  of 
comments.  We  did  not  receive  any 
comments. 
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Scope  of  the  Order 

The  product  covered  by  this  order  is 
fresh,  farmed  Atlantic  salmon,  whether 
imported  "dressed"  or  cut.  Atlantic 
salmon  is  the  species  Salmo  salar.  in  the 
genus  Salmo  of  the  family  salmoninae. 
"Dressed"  Atlantic  salmon  refers  to 
salmon  that  has  been  bled,  gutted,  and 
cleaned.  Dressed  Atlantic  salmon  may 
be  imported  with  the  head  on  or  off; 
with  the  tail  on  or  off;  and  with  the  gills 
in  or  out.  All  cuts  of  fresh  Atlantic 
salmon  are  included  in  the  scope  of  the 
order.  Examples  of  cuts  include,  but  are 
not  limited  to:  crosswise  cuts  (steaks), 
lengthwise  cuts  (fillets),  lengthwise  cuts 
attached  by  skin  (butterfly  cuts), 
combinations  of  crosswise  and 
lengthwise  cuts  (combination  packages), 
and  Atlantic  salmon  that  is  minced, 
shredded,  or  ground.  Cuts  may  be 
subjected  to  various  degrees  of 
trimming,  and  imported  with  the  skin 
on  or  off  and  with  the  "pin  bones"  in 
or  out. 

Excluded  from  the  scope  are  (1)  fresh 
Atlantic  salmon  that  is  "not  farmed" 
(i.e..  wild  Atlantic  sahnon);  (2)  live 
Atlantic  salmon;  and  (3)  Atlantic 
salmon  that  has  been  subject  to  further 
processing,  such  as  frozen,  canned, 
dried,  and  smoked  Atlantic  salmon,  or 
processed  into  forms  such  as  sausages, 
hot  dogs,  and  burgers. 

The  merchandise  subject  to  this  order 
is  classifiable  as  item  nimibers 
0302.12.0003  and  0304.10.4093  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  statistical  reporting  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

Preliminary  Results  of  Review  and 
Intent  to  Revoke  the  AD  Order 

Pursuant  to  sections  751(d)(1)  and 
782(h)(2)  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  the  Department  may 
revoke  an  antidumping  or 
countervailing  duty  order,  in  whole  or 


in  part,  based  on  a  review  under  section 
751(b)  of  the  Act  (i.e..  a  changed 
circumstances  review).  Section  751(b)(1) 
of  the  Act  requires  a  changed 
circumstances  review  to  be  conducted 
upon  receipt  of  a  request  which  shows 
changed  circimistances  sufficient  to 
Warrant  review  of  a  final  affirmative 
antidumping  determination.  The 
Department's  regulations  at  19  CFR 
351.222(g)(2)  provide  that  the 
Department  will  conduct  a  changed 
circiunstances  review  under  19  CFR 
351.216  if  the  Secretary  concludes  from 
the  available  information  that  changed 
circumstances  sufficient  to  warrant 
revocation  or  termination  may  exist. 
The  Departmeih  may  revoke  an  order  (in 
whole  or  in  part),  if  the  Secretary 
determines  that:  (i)  producers 
accounting  for  substantially  all  of  the 
production  of  the  domestic  hke  product 
to  which  the  order  (or  the  part  of  the 
order  to  be  revoked)  pertains  have 
expressed  a  lack  of  interest  in  the  relief 
provided  by  the  order,  in  whole  or  in 
part,  or  (ii)  if  other  changed 
circumstances  sufficient  to  warrant 
revocation  exist.  19  CFR  351.222(g)(i); 
See  also  Certain  Tin  Mill  Products  From 
Japan:  Final  Results  of  Changed 
Circumstances  Review,  66  FR  52109 
(October  12,  2001)  and  19  CFR 
351.208(c).  According  to  the  record  of 
this  case,  the  following  are  U.S. 
producers  of  fresh  Atlantic  salmon:  L.R. 
Enterprises,  Heritage  Salmon  Inc., 
Maine  Nordic  Sahnon,  Stolt  Sea  Farms 
Inc.,  Cypress  Island  Inc.,  Atlantic 
Sahnon  of  Maine,  and  Tnmxpet  Island 
Sahnon  Farm  Inc.  Based  upon  the 
statement  of  no  interest  by  the  U.S. 
producers  referenced  above  and  the  fact 
that  the  Department  did  not  receive  any 
comments  during  the  comment  period, 
the  Department  is  preliminarily 
revoking  the  order  on  fresh  Atlantic 
salmon  from  Chile  for  all  entries  that 
were  entered,  or  withdrawn  from 
warehouse,  on  or  after  July  1,  2001,  the 
first  day  after  the  last  completed  review 
in  this  proceeding. 

In  addition,  if  final  revocation  of  the 
order  occurs,  we  intend  to  instruct  the 
U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  discontinue  the 
suspension  of  liquidation  and  to  refund 
any  estimated  antidumping  duties 
collected  for  all  unliquidated  entries  of 
fresh  Atiantic  salmon  from  Chile 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  July  1,  2001. 
We  will  also  instruct  the  BCBP  to  pay 
interest  on  any  refunds  with  respect  to 
the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consimiption  on  or  after  July  1,  2001,  in 
accordance  with  section  778  of  the  Act. 


The  current  requirement  for  a  cash 
deposit  of  estimated  antidumping  duties- 
will  continue  until  publication  of  the 
final  results  of  this  changed 
circumstances  review  or  other 
administrative  review.  We  also  note  that 
,  if  these  preliminary  results  become 
final,  we  intend  to  rescind  the  current 
antidumping  duty  administrative  review 
covering  the  period  July  1,  2001, 
through  June  30.  2002. 

Interested  parties  wishing  to  comment 
on  these  results  may  submit  briefs  to  the 
Department  no  later  than  10  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  Parties  will  have  five 
days  subsequent  to  this  due  date  to 
submit  rebuttal  comments,  limited  to 
the  issues  raised  in  those  comments. 
Parties  who  submit  comments  or 
rebuttal  comments  in  this  proceeding 
are  requested  to  submit  with  the 
argument  (1)  a  statement  of  die  issue 
and  (2)  a  brief  summary  of  the  argument 
(no  longer  than  five  pages,  including 
footiiotes).  All  written  comments  must 
be  submitted  in  accordance  with  19  CFR 
351.303  and  must  be  ser\'ed  on  all 
interested  parties  on  the  Department's 
service  list.  Any  requests  for  a  hearing 
must  be  filed  within  10  days  of  the 
publication  of  this  notice  in  die  Federal 
Register. 

The  Department  will  issue  its  final 
results  of  this  review  in  accordance  with 
19  CFR  351.216(e),  and  will  publish 
these  results  in  the  Federal  Register. 
This  notice  is  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act  and  19  CFR  351.216,  351.221(b) 
arid  351.222(g)(3)(I).  .        . 

Dated:  June  26,  2003. 

Joseph  A.  Spetrini,  : 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-16726  Filed  6-30-03;  8:^5  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Initiation  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of 
antidumping  duty  administrative 
review. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  an  administrative  review  of 
the  antidimaping  duty  order  on  Certain 
Softwood  Lrmiber  Products  from 
Canada.  This  order  has  a  May 
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anniversary  date.  In  accordance  with  the 
Department's  regulations,  we  are  - 
initiating  this  administrative  review. 
EFFECTIVE  DATE:  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 


Washington,  DC  20230,  telephone:  (202) 
482-4737. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  CFR 
351.213(b)(2003),  for  an  administrative 
review  of  the  antidumping  duty  order 
on  Certain  Softwood  Liunber  Products 


from  Canada.  This  order  has  a  May 
anniversary  date. 

Initiation  of  Review 

In  accordance  with  section  19  CFR 
351.221(c)(l)(i),  we  are  initiating  an 
administrative  review  of  the  following 
antidumping  duty  order.  We  intend  to 
issue  the  final  results  of  this  review  not 
later  than  May  31,  2004. 


Period  to  be  reviewed 


Antidumping  Duty  Processing 

Canada:  Certain  Softwood  Lumber  Products,  A-122-838  

100  Mile  Wood  Products  Ltd. 
2  by  4  Lumber  Sales  Ltd. 
440  Services  Ltd. 
5  Star  Forest  Industries  Ltd. 

.582912  B.C.  Ltd.  (DBA  Paragon  Wood  Products,  Lumby) 
A.J.  Forest  Products  Ltd. 

A.L.  Stuckless  &  Sons  Limited  ' 

Abitibi-Consolidated  Company  of  Canada 
Abitibi-LP  Engineered  Wood  Inc. 
Age  Cedar  Products 
Ainsworth  Lumber  Co.  Ltd. 
Alberta  Spruce  Industries  Ltd. 
Alliance  Forest  Product — Couturier  inc. 
Allmac  Lumber  Sales  Ltd.  •- 

Alpa  Lumber  Mills  Inc. 
American  Bayridge  Corporation 
Antrim  Cedar  Corp. 
Apex  Forest  Products  Inc. 
Apollo  Forest  Products  Ltd.  , 

Aquila  Cedar  Products  Ltd. 
Arbutus  Manufacturing  Ltd. 
Armand  Duhamel  et  fils  Inc. 
Astiley  Colter  (1961)  Limited 
Aspen  Planers  Ltd. 
Atco  Lumber  Ltd. 
Atikokan  Forest  Products  Ltd. 
AWL  Forest  Products 

Bakerview  Forest  Products  Inc.  , 

Barrett  Lumber  Company  Limited 
Barrette-Chapais  Ltee  ' 

Batfiurst  Lumber 
Beaubois  Coaticook  Inc. 
Blackville  Lumber 
Blanchette  et  Balanchette  Inc. 
Bloonilipid  Lumber  Limited 
Bois  Cobodex  (1995)  Inc. 
Bois  Daaquam  Inc. 
Bois  de  I' Est  FB  Inc. 
Bois  d'oeuvre  Cedrico  Inc. 
Bois  Neos  Inc. 
Bois  Omega  Ltee 

Bois  Rocam  Inc.  „ 

Boisaco  Inc. 
Boscus  Canada  Inc. 
Boucher  Brothers  Lumber  Ltd. 
Boucher  Forest  Products  Ltd. 
Bowater  Canadian  Forest  Products  Incorporated 
Bridgeside  Higa  Forest  Industries  Ltd. 
Brittania  Lumber  Company  Limited 
Brouwer  Excavating  Ltd. 
Brunswick  Valley  Lumber  Inc. 
Buchanan  Forest  Products  Ltd. 
Buchanan  Lumber  Sales  Inc. 
Buchanan  Northem  Hardwoods  Inc. 
Burrows  Lumber  Inc.  * 

BW  Creative  Wood 
Bymexco  Inc.  t 

-     C.E.  Harrison  &  Sons  Ltd.  • 

Caledon  Log  Homes  (FEWO) 
Caledonia  Forest  Products  Ltd. 
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Cambie  Cedar  Products  Ltd. 
.  Canadian  Forest  Products  Ltd. 

Canadian  Lumt)er  Company  Ltd. 

Cando  Contracting  Ltd. 

Canex  International  Lumlier  Sales  Ltd. 

CanEx  Lumber  Ltd. 

Canfor  Corporation 

Canwell  Distribution  Ltd. 

Canyon  Lumber  Company  Ltd. 

Capital  Forest  Products  Inc. 

Cardinal  Lumber  Manufacturing  &  Sales  Inc. 

Canier  Forest  Products  Ltd. 

Carrier  Lumber  Ltd. 

Carson  Lake  Lumber 

Cedarland  Forest  Products  Ltd. 

Central  Cedar 

Centurion  Lumber  Manufacturing  (1983)  Ltd. 

Chaleur  Sawmills 

Cheminis  Lumber  Inc. 
■Cheslatta  Forest  Products  Ltd. 

Chistiolm's  (Roslin)  Ltd. 

Choicewood  Products  Inc. 

City  Lumber  Sales  &  Services  Ltd. 

Clair  Industrial  Development  Corp.  Ltd.  (Waska) 

Clareco  Industries  Ltd. 

Claude  Forget  Inc. 

Clean/vood  Industries  Ltd. 

Coast  Clear  Wood  Ltd. 

Colonia  Fence  Mfg.  Ltd. 

Commonwealth  Plywood  Co.  Ltd.      . 

Cooper  Creek  Cedar  Ltd. 

Cooperative  Forestiere  Laterriere 

Comeau  Lumber  Ltd. 

Cottle's  Island  Lumber  Co.  Ltd. 

Coulson  Manufacturing  Ltd. 

Coventry  Forest  Products  Ltd. 

Cowicfian  Lumber  Ltd. 

Crystal  Forest  Industries  Ltd.  ' 

Curiey's  Cedar  Post  &  Rail 

Cushman  Lumber  Co.  Inc. 

D.S.  McFall  Holding  Ltd. 

Dakeryn  Industries  Ltd.  - 

Davron  Forest  Products  Ltd. 

Deico  Forest  Products  Ltd. 

Delta  Cedar  Products  Ltd. 

Deniso  Lebel  Inc. 

Devlin  Timber  Company  (1992)  Limited 

Devon  Lumber  Co.  Ltd. 

Doman  Forest  Products  Limited 

Doman  Industries  Limited 

Doman  Western  Lumber  Ltd. 

Domexport  Inc. 

Domtar  Inc. 

Downie  Timber  Ltd. 

Drummond  Lumber 

Dubreuil  Forest  Products  Limited 

Dulutfi  Timber  Company 

Dunkley  Lumber  Ltd. 

E.  Tremblay  et  fits  Ltee 

E.R.  Probyn  Export  Ltd. 

Eacan  Timber  Canada  Ltd.  ^ 

Eacan  Timber  Limited 

Eacan  Timber  USA  Ltd. 

East  Eraser  Fiber  Co.  Ltd. 

Eastwood  Forest  Products  Inc. 

Edwin  Blalkle  Lumber  Ltd. 

Elmira  Wood  Products  Limited 

Elmasdale  Lumber  Company  Limited 

Ernie  Braumburger 

Evergreen  Empire  Mills  Incorporated 

EW  Marketing 

Excel  Forest  Products 

F.L.  Dodogh  Lumber  Co.  Ltd. 

Fateon  Lumber  Limited  '  - 


Period  to  be  reviewed 
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Faulkener  Wood  Specialities  Ltd. 

Fawcett  Lumber 

Federated  Co-operative  Limited 

Finmac  Lumber  Limited 

Fontaine  Inc  {dba  J.A.  Fontaine  et  fils  Incorporee) 

Fraser  Inc. 

Fraser  Pacific  Forest  Products  Inc. 

Fraser  Pacific  Lumber  Company 

Fraser  Pulp  Chips  Ltd. 

Fraserview  Cedar  Products  Ltd. 

Frontier  Mills  Inc. 

Galloway  Lumber  Co.  Ltd. 

Georgetown  Timber  Limited  ' 

Georgian  Bay  Forest  Products  Ltd. 

Gestofor  Inc. 

Gogama  Forest  Prgdyct^s 

Goldwood  Indujlites  Ltd. 

Goodfellow  Inc. 

Gorman  Bros.  Lumber  Ltd. 

Great  Lakes  MS  Lumber  Ltd. 

Great  West  Timber  Ltd. 

Green  Lake  Metis  Wood  Products  Ltd. 

Greenwood  Forest  Products  (1983)  Ltd. 

Groupe  Cedrico  Inc. 

Groupe  de  Scieries  GDS  Inc. 

H.A.  Fawcett  &  Son  Limited 

H.J  Crabbe  &  Sons  Ltd. 

Haida  Forest  Products  Ltd. 

Hainesville  Sawmill  Ltd. 

Hansen  Forest  Products  Ltd. 

Harry  Freeman  &  Son  Ltd. 

Hefler  Forest  Products  Ltd. 

Hi-Knoll  Cedar  Inc. 

Hilmoe  Forest  Products  Ltd. 

Hoeg  Bros.  Lumber  Ltd. 

Holdright  Lumber  Products  Ltd. 

Hudson  Mitcfiell  &  Sons  Lumber  Inc. 

Hughes  Lumber  Specialities  Inc. 

Hyak  Speciality  Wood 

Industrial  Wood  Specialities 

industries  Maibec  Inc. 

Irxkjstries  Perron  Inc. 

Interior  Joinery  Ltd. 

International  Forest  Products  Limited  (Interfor) 

Isidore  Roy  Limited 

J.A.  Turner  &  Sons  (1987)  Limited 

J.D.  Irving,  Limited 

J.H.  Huscroft  Ltd. 

J.S.  Jones  Timber  Ltd. 

Jackpine  Engineered  Wood  Products  Inc. 

Jackpine  Forest  Products  Ltd. 

Jamestown  Lumber  Company  Limited 

Jasco  Forest  Products  Ltd. 

Jean  Riopel  Inc. 

Jeffrey  Hanson 

Jointfor  (3207021)  Canada,  Inc. 

Julimar  Lumber  Co.  Limited 

Kalesnikoff  Lumber  Co.  Ltd.         \ 

Kenora  Forest  Products  Limited 

Kent  Trusses  Ltd. 

Kenwood  Lumber  Ltd. 

Kispiox  Forest  Products 

Kruger,  Inc. 

L  &  M  Wood  Products  (1985)  Ltd. 

La  Scierie  Lachance  Ltee 

Lacrete  Sawmills  Ltd. 

Lakebum  Lumber  Limited 

Lakeland  Mills  Ltd. 

Landmark  Stmctural  Lumber 

Landmark  Truss  &  Lumber  Inc. 

Langevin  Forest  Products,  Inc. 

Langley  Timt)er  Company  Ltd. 

Lawson  Lumber  Company  Ltd. 

Lecours  Lumber  Company  | 


Period  to  be  reviewed 
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Ledwidge  Lumber  Co.  Ltd. 
Leggett  &  Piatt 
Leggett  Wood 

Les  Bois  d'Oeuvre  Beaudoin  &  Gautheir  Inc. 

Les  Bois  Lemelin  Inc. 

Les  Bois  S&P  Grondin  Inc.  ' 

Les  Chantiers  de  Chibougamau  Ltee 

Les  Produits  Forestiers  D.G.  Ltee 

Les  Produits  Forestiers  Dube  Inc. 

Les  Produits  Forestiers  F.B.M.  Inc. 

Les  Produits  Forestiers  Maxibois  Inc. 

Les  Produits  Forestiers  Miradas  Inc. 

Les  Produits  Forestiers  Portbec  Ltee 

Les  Scieries  du  Lac  St  Jean  Inc. 

Leslie  Forest  Products  Ltd. 

Lignum  Ltd. 

Linde  Bros.ber  Ltd. 

Lindsay  Lumt>er  Ltd. 

Liskeard  Lumber  Ltd. 

Littles  Lumber  Ltd.  ' 

Lonestar  Lumber  Inc. 

Long  Lake  Forest  Products  Inc. 

LP  Canada  Ltd. 

LP  Engineered  Wood  Products  Ltd. 

Lulumco  Inc. 

Lyie  Forest  Products  Ltd. 

Lytton  Lumber  Ltd. 

M&G  Higgins  Lumber  Ltd. 

M.F.  Bemard  Inc. 

M.L.  Wilkins  &  Son  Ltd. 

Mac  Tara  Limited 

Manitou  Forest  Products  Ltd. 

Manning  Diversified  Forest  Products  Ltd.    -  - 

Maple  Creek  Saw  Mills  Inc. 

Marcel  Lauzon  Inc. 

Manwood  Ltd. 

Materiaux  Blanchette  Inc. 

Max  Meilleur  &  Fils  Ltee 

McCorquindale  Holdings  Ltd. 

McKenzie  Forest  Products,  Ina         j 
^McNutt  Lumber  Company  Ltd. 

Medrcine  Lodge  Timber  Products  Ltd. 

Mercury  Manufacturing  Inc. 

Meunier  Lumtjer  Company  Ltd. 

Mid  America  Lumtier 

Midland  Transport  Limited 

Midway  Lumber  Mills  Ltd. 

Mill  &  Timber  Products  Ltd. 

Millar  Western  Forest  Products  Ltd. 

Millco  Wood  Products  Ltd. 

Mobilier  Rustique  (Beauce)  Inc. 

Moen  Lumber 

Monterra  Lumber  Mills  Limited 

Mostowich  Lumber  Ltd. 

Mountain  View  Specialty  Products  &  Reload  Inc. 

Mun-ay  A.  Reeves  Forestry  Limited 

N.F.  Douglas  Lumber  Limited 

Nakina  Forest  Product  Limited 

Nechako  Lumber  Co.  Ltd. 

Newcastle  Lumber  Co.  Inc. 

Nexfor  Inc. 

Nicholson  and  Cates  Limited 

Nickel  Lake  Lumber 

Nortjord  Industries  Inc. 

North  American  Forest  Products  Ltd. 

North  Enderby  Timber  Ltd. 

North  Mitchell  Lumber  Co.  Ltd. 

North  Shore  Timber  Ltd. 

North  Star  Pallets 

North  Star  Wholesale  Lumber  Ltd. 

Northchip  Ltd. 

Northem  Sawmills  Inc.  '    ' 

NorthemWood 

Northland  Forest  Products 


Period  to  be  reviewed 
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Otav  Haavahjsrud  Timber  Company 

Olympic  Industries  Inc. 

Optibois  Inc.  692 

Oyama  Forest  Products 

P.A.  Lumber  &  Planing  Mill 

Pacific  Lumber  Remanufacturing  Inc. 

Pacific  Norttiem  Rail  Contractors  Corp. 

Pacific  Westem  Woodworks  Ltd. 

Pallan  Timber  Products  (2000)  Ltd. 

PalHser  Lumber  Sales  Ltd. 

Pan  West  Wood  Products  Ltd. 

Paragon  Ventures  Ltd.  (DBA  Paragon  Wood  Products,  Grindrod) 

Parallel  Wood  Products  Ltd. 

Pastway  Planing  Limited 

Pat  Power  Forest  Products  Corp.     . 

Paul  Vallee  Inc. 

Peak  Forest  Products  Ltd. 

Peter  Thomson  &  Sons  Inc. 

Ptwenix  Forest  Products  Inc. 

Pope  &  Talbot  Inc. 

Porcupine  Wood  Products  Ltd. 

Port  Artttur  Lumber  &  Planing  Mill  Ltd. 

Portbois 

Portelance  Lumber  Caperol  Ltd. 

Power  Wood  Corp. 

PrecJbois  Inc.  692 

Precision  Lumber  Products  Inc.  " 

Preparabois  Inc.  , 

Prime  Lumber  Limited 

Pro  Lumber  Inc. 

Produits  Forestiers  La  Tuque  Inc. 

Produits  Forestiers  Labrieville 

Produits  Forestiers  Larrxx)  Inc. 

Produits  Forestiers  Petit  Paris  Inc. 

Produits  Forestiers  Temrex  Usine  St.  Alphone,  Inc. 

R.  Fryer  Forest  Products  Ltd. 

Raintree  Lumber  Specialities  Ltd. 

Ramco  Lumber  Ltd. 

Redtree  Cedar  Products  Ltd. 

Redwood  Value  Add  Products  Inc. 

Ridgewood  Forest  Products  Ltd. 

Rielly  Industrial  Lumber,  Inc. 

Riverside  Forest  Products  Ltd. 

Rocky  Wood  Preservers  Ltd. 

Rojac  Cedar  Products  Inc.        • 

Rojac  Enterprises  Inc. 

Rouck  Bros.  Sawmill  Ltd. 

Russell  White  Lumber  Limited 

Sauder  Industries  Limited 

Sawn  Wood  Products 

Scierie  Adrien  Arseneault  Ltee 

Scierie  Beauchesne  et  Dube  Inc. 

Scierie  Gason  Mortin  Inc. 

Scierie  Gauthier  Ltee 

Scierie  La  Patrie,  Inc.  - 

Scierie  Landrienne  Inc. 

Scierie  Lapointe  &  Roy  Ltee 

Scierie  Laterriere  Ltee 

Scierie  Leduc 

Scierie  Nord-Sud  Inc. 

Scierie  West  Brome  Inc. 

Scierie  NorixMS  Inc. 

Scott  Lumber  Ltd. 

Selkirit  Speciality  Wood  Ltd. 

Shawood  Lumber  Inc. 

Sigurdson  Bros.  Logging  Co.  Ltd. 

SInclar  Enterprises  Ltd. 

Skana  Forest  Products  Ltd.  ' 

Skeena  Cellulose  Inc. 

Skxan  Forest  Products  Ltd. 

Societe  en  Commandite  Sdeire  Opitciwan 

Solid  Wood  Products  Inc. 

South  River  Planing  Mills  Inc. 

South-East  Forest  Products  Ltd. 


Period  to  be  reviewed 
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Spray  Lake  Sawmills  (1980)i.td. 
Spruce  Forest  Products  Ltd. 
Spruce  Products  Limited 
St.  Anthony  Lathing  Mills  Ltd. 
St.  Jean  Lumber  (1984)  Ltd. 
'  Strachan  Forest  Products  Ltd. 

Stuart  Lake  Lumt)er  Co;  Ltd. 

Sunbury  Cedar  Sales  Ltd. 

SWP  Industries  Inc. 

Sylvanex  Lumber  Products  Inc. 

T.P.  Downey  &  Sons  Ltd. 

Tara  Forest  Products 

Tarpin  Lumber  Incorporated 

Taylor  Lumber  Company  Ltd. 

Teeda  Corp. 

Tembec  Inc. 

Temiinal  Forest  Product*  Ltd. 

The  Pas  Lumtjer  Co.  Ltd. 

TImberWorld  Forest  Products  Inc. 

T'loh  Forest  Products  Limited  Partnership 

Toiko  Industries  Lrd. 

Trans  North  Timber 

Transco  Mills  Ltd. 

Treeline  Wood  Products  Ltd. 

Triad  Forest  Products,  Ltd. 

Twin  Rivers  Cedar  Products  Ltd. 

Tyee  Timber  Products  Ltd. 

Uniforet  Inc. 

United  Wood  Frames  Inc.  - 

Universal  Reel  &  Recycling  Inc. 

Usine  Sartigan  Inc. 

Vancouver  Specialty  Cedar  Products  Ltd. 

Vanderhoof  Specialty  Wood  Products 
'Vandenneer  Forest  Products  (Canada)  Ltd. 

Vandenwell  Contractors  (1971)  Ltd. 

Vanport  Canada  Co. 

Vernon  Kiln  &  Millwood  Ltd. 

Visscher  Lumber  Inc. 

W.C.  Edwards  Lumber 

W.I.  Woodtone  Industries  Inc. 

WeIco  Lumber  Corporation 
Weldwood  of  Canada  Limited 
Wentworth  Lumber  Ltd. 
Wemham  Forest  Products 
West  Bay  Forest  Products  &  Manufacturing  Ltd. 
West  Can  Rail  Ltd. 
West  Chilcotin  Forest  Products  Ltd. 
West  Fraser  Mills  Ltd. 
"West  Hastings  Lumber  Products 
Western  Commercial  Millwork  Inc. 
Westmark  Products  Inc. 
Weston  Forest  Corp. 
West-Wood  Industries  Ltd. 
Weyerhaeuser  Company 
White  Spruce  Forest  Products  Ltd. 
Wilkerson  Forest  Products  Ltd. 
Williams  Brothers  Limited 
Winnipeg  Forest  Products,  Inc. 
Woodko  Enterprises,  Ltd. 
Woodland  Forest  Products  Ltd. 
Woodline  Forest  Products  Ltd. 
Woodtone  Industries,  Inc. 
■  Wynndel  Box  &  Lumber  Co.  Ltd. 
Zavisha  Sawmills  Ltd. 
Zelensky  Brothers  La  Rouge  Sawmill 


Period  to  be  reviewed 


During  any  administrative  review, 
covering  all  or  part  of  a  period  falling 
between  the  first  and  second  or  third 
and  fourth  anniversary  of  the 
publication  of  an  antidiunping  duty 


order  imder  section  351.211  or  a 
determination  imder  section 
351.218(f)(4)  to  continue  an  order  or 
suspended  investigation  (after  simset 
review),  the  Secretary,  if  requested  by  a 


domestic  interested  party  within  30 
days  of  the  date  of  publication  of  the 
notice  of  initiation  of  the  review,  will 
determine  whether  antidumping  duties 
have  been  absorbed  by  an  exporter  or 
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producer  subject  to  the  review  if  the 
subject  merchandise  is  sold  in  the 
United  States  through  an  importer  that 
is  affiliated  with  such  exporter  or 
producer.  The  request  must  include  the 
name(s)  of  the  exporter  or  producer  for 
which  the  inquiry  is  requested. 

Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 
accordance  with  19  CFR  351.305. 

This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1675(a)),  and  19  CFR 
351.221(c)(l)(i). 

Dated:  June  26,  2003. 
HoUy  A.  Kuga, 

Acting  Deputy  Assistant  Secretary.  Group  U 
for  Import  Administration. 
[FR  Doc.  03-16648  Filed  6-30-03:  8:45  am] 
mXlNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Trade  Certificate  of  Review 

ACTION:  Notice  of  application  to  amend 
an  Export  Trade  Certificate  of  Review. 

SUMMARY:  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA"), 
International  Trade  Administration, 
Department  of  Commerce,  has  received 
an  application  to  amend  an  Export 
Trade  Certificate  of  Review 
("Certificate").  This  notice, summarizes 
the  proposed  amendment  and  requests 
comments  relevant  to  whether  the 
Certificate  should  be  issued. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffiey  C.  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131  (this  is  not  a  toll-ft-ee 
number)  or  E-mail  at  oetca@ita.doc.gov. 
SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  An  Export 
Trade  Certificate  of  Review  protects  the 
holder  and  the  members  identified  in 
the  Certificate  fi'om  state  and  federal 
govenunent  antitrust  actions  and  from 
private  treble  damage  antitrust  actions 
for  the  export  conduct  specified  in  the 
Certificate  and  carried  out  in 
compliance  with  its  terms  and 
conditions.  Section  302(b)(1)  of  the 
Export  Trading  Company  Act  of  1982 
and  15  CFR  325.6(a)  require  the 
Secretary  to  publish  a  notice  in  the 
Federal  Register  identifying  the 
applicant  and  summarizing  its  proposed 
export  conduct. 


Request  for  Public  Conunents 

Interested  parties  may  submit  written 
comments  relevant  to  the  determination 
whether  an  amended  Certificate  should 
be  issued.  If  the  comments  include  any 
privileged  or  confidential  business 
information,  it  must  be  clearly  marked 
and  a  nonconfidential  version  of  the 
comments  (identified  as  such)  should  be 
included.  Any  comments  not  marked 
privileged  or  confidential  business 
information  will  be  deemed  to  be 
nonconfidential.  An  original  and  five  (5) 
copies,  plus  two  (2)  copies  of  the 
nonconfidential  version,  should  be 
submitted  no  later  than  20  days  after  the 
date  of  this  notice  to:  Office  of  Export 
Trading  Company  Affairs,  International 
Trade  Administration,  Department  of 
Commerce,  Room  1104H,  Washington, 
DC  20230.  Information  submitted  by  any 
person  is  exempt  from  disclosure  under 
the  Freedom  of  Information  Act  (5 
U.S.C.  552).  However,  nonconfidential 
versions  of  the  comments  will  be  made 
available  to  the  applicant  if  necessary 
for  determining  whether  or  not  to  issue 
the  Certificate.  Comments  should  refer 
to  this  application  as  "Export  Trade 
Certificate  of  Review,  application 
number  84-1 4 Al 2." 

Northwest  Fruit  Exporters'  ("NFE") 
original  Certificate  was  issued  on  Jime 
11, 1984  (49  FR  24581,  June  14, 1984) 
and  previously  amended  on  May  2, 

1988  (53  FR  16306,  May  6,  1988); 
September  21,  1988  (53  FR  37628, 
September  27,  1988);  September  20, 

1989  (54  FR  39454,  September  26,- 
1989);  November  19,  1992  (57  FR  55510, 
November  25,  1992);  August  16,  1994 
(59  FR  43093,  August  22,  1994); 
November  4,  1996  (61  FR  57850, 
November  8,  1996);  October  22, 1997 
(62  FR  55783,  October  28,  1997); 
November  2,  1998  (63  FR  60304, 
November  9,  1998);  October  20, 1999 
(64  FR  57438,  October  25,  1999); 
October  16,  2000  (65  FR  63567,  October 
24.  2000);  October  5,  2001  (66  FR  52111, 
October  12,  2001);  and  October  3,  2002 
(67  FR  62957.  October  9,  2002).  A 
summary  of  the  application  for  an 
amendment  follows. 

Summary  of  the  Application 

Applicant:  Northwest  Fruit  Exporters, 
105  South  18th  Street,  Suite  227, 
Yakima,  Washington  98901-2149. 

Contact:  James  R.  Archer,  Manager, 
Telephone:  (509)  576-8004, 

Application  No.:  84-14A12. 

Date  Deemed  Submitted:  June  20, 
2003. 

Proposed  Amendment:  Northwest 
Fruit  Exporters  seeks  to  amend  its 
Certificate  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 


Ceflificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1-)):  Cervantes  Packing  and 
Storage,  LLC,  Sunnyside,  Washington; 
Fox  Orchards,  Mattawa,  Washington; 
and  Garrett  Ranches  Packing,  Wilder, 
Idaho; 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  Keystone 
Fruit  Co..  L.L.C.  dba  Keystone  Ranch, 
Riverside,  Washington;  Naumes,  Inc., 
Chelan,  Washington;  Phillippi  Fruit  Co., 
Inc..  Wenatchee.  Washington;  and 
Valicoff  Fruit  Company.  Wapato, 
Washington;  and 

3.  Change  the  listing  of  the  following 
Members:  "Bertha's  Marketing,  Inc., 
Wenatchee,  Washington"  to  the  new 
listing  "Bertha's  Marketing  Inc.. 
Wenatchee.  Washington";  "LlOyd 
Garretson,  Co..  Yakima,  Washington"  to 
the  new  listing  "Lloyd  Garretson  Co., 
Yakima,  Washington";  "Sund-Roy, 
L.L.C,  Yeikima,  Washington"  to  the  new 
listing  "Sund-Roy  L.L.C,  Yakima, 
Washington";  "Trout-Blue  Chelan.  Inc.. 
Chelan.  Washington"  to  the  new  listing 
"Chelan  Fruit  Company,  Chelan, 
Washington";  and  "Valley  Fruit  III,  LLC, 
Wapato,  Washington"  to  the  new  listing 
"Valley  Fruit  III  LLC,  Wapato, 
Washington". 

Dated:  June  25,  2003. 
Vanessa  M.  Bachman, 

Acting  Director,  Office  of  Export  Trading,  - 

Company  Affairs. 

[FR  Doc.  03-16514  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  3510-DR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  052803B] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  and 

request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  has  submitted  a 
Fisheries  Management  and  Evaluation 
Plan  (FMEP)  pursuant  to  the  protective 
regulations  promulgated  for  Middle 
Columbia  River  (MCR)  steelhead  and 
Lower  Columbia  River  (LCR)  chinook 
salmon  under  the  Endangered  Species 
Act  (ESA).  The  FMEP  specifies  the 
future  meuiagement  of  inland 
recreational  fisheries  potentially 
affecting  the  MCR  steelhead  and  LCR 
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Chinook  salmon.  This  document  serves 
to  notify  the  public  of  the  availabiUty  of 
the  FMEP  for  review  and  comment 
before  a  final  approval  or  disapproval  is 
made  by  NMFS. 

DATES:  Written  comments  on  the  draft 
FMEPs  must  be  received  at  the 
appropriate  address  or  fax  niunber  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
daiylight  time  on  July  31,  2003. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  FMEP 
should  be  addressed  to  Richard  Timier, 
Salmon  Recovery  Division,  Propagation, 
Tributary  Fisheries,  and  Recovery 
Branch,  525  N.E.  Oregon  Street,  Suite 
510,  Portland,  OR  97232  or  faxed  to 
(503)  872-2737.  The  documents  are  also 
available  on  the  Internet  at  http:// 
www.nwr.noaa.gov/.  Comments  will  not 
be  accepted  if  submitted  via  e-mail  or 
the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Turner,  Portland,  OR,  at  phone 
number  (503)  736-4737,  or  e-mail: 
rich.tumer@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  Middle 
Colimibia  River  steelhead     - 
(Oncorhynchus  mykiss)  and  Lower 
Columbia  River  chinook  salmon  (O. 
tshawytscha)  Evolutionarily  Significant 
Units  (ESU). 

Background 

WDFW  has  submitted  to  NMFS  an 
FMEP  (Mid-Colimibia  Region)  for  inland 
recreational  fisheries  potentially 
affecting  listed  adult  and  juvenile  MCR 
steelhead  and  LCR  chinook  salmon. 
These  include  fisheries  occurring  in  the 
Little  White  Salmon,  White  Salmon, 
Klickitat,  Walla  Walla,  and  Yakima 
Rivers.  The  objective  of  the  FMEP  is  to 
harvest  known  hatchery-origin 
steelhead  and  salmon  and  other  fish 
species  in  a  manner  that  does  not 
jeopardize  the  survival  and  recovery  of 
the  MCR  steelhead  and  the  LCR  chinook 
salmon  ESUs.  All  fisheries  included  in 
the  FMEP  will  be  managed  such  that  the 
retention  of  adult  steelhead  that  are  not 
externally  marked  (i.e.,  do  not  have  the 
adipose  fin  clipped)  will  be  prohibited. 
Only  hatchery-origin  steelhead  that  are 
adipose-fin  clipped  may  be  retained. 
Tule  fall  chinook  fi-om  the  LCR  chinook 
salmon  ESU  will  also  be  harvested  in 
tributary  recreational  fisheries.  Impact 
levels  to  listed  MCR  steelhead  and  LCR 
chinook  salnion  are  specified  in  the 
FMEP.  Population  viability  analysis  and 
risk  assessments  in  the  FMEP  indicate 
the  extinction  risk  for  listed  steelhead 
and  salmon  under  the  proposed  fishery 
impact  levels  to  be  low.  A  variety  of 
monitoring  and  evaluation  tasks  are 
specified  in  the  FMEP  to  assess  the 


abundance  of  steelhead  and  salmon, 
determine  fishery  effort  and  catch  of 
steelhead  and  salmon,  and  angler 
compliance.  A  review  of  compliance 
with  the  provisions  of  the  FMEP  will  be 
conducted  by  WDFW  annually  and  a 
comprehensive  review  to  evaluate  the 
effectiveness  of  the  FMEP  will  occur  at 
a  minimum  every  5  years. 

Authority 

Under  section  4  of  the  ESA,  the 
Secretary  of  Commerce  is  required  to 
adopt  such  regulations  as  he  deems 
necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  The  ESA  salmon  and 
steelhead  4(d)  rule  specifies  categories 
of  activities  that  contribute  to  the 
conservation  of  listed  sahnonids  and 
sets  out  the  criteria  for  such  activities. 
The  rule  further  provides  that  the 
prohibitions  of  paragraph  (a)  of  the  rule 
will  not  apply  to  activities  associated 
with  fishery  harvest  provided  that  those 
fisheries  are  managed  in  accordance 
with  an  FMEP  that  has  been  approved 
by  NMFS  and  implemented  in 
accordance  with  a  letter  of  concurrence 
fit)mNMFS. 

As  specified  in  §  223.203  (b)(4)  of  the 
ESA  4(d)  rule,  NMFS  may  approve  an 
FMEP  if  it  meets  criteria  set  forth  in 
§  223.203  (b)(4)(i)(A)  through  (I).  Prior  to 
final  approval  of  an  FMEP,  NMFS  must 
publish  notification  announcing  its 
availability  for  public  review  and 
comment. 

Dated:  June  23,  2003. 
Phil  Williams,  ' 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  03-16569  Filed  6-30-03;  8:45  am) 
BILUNG  CODE  351(V-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061 8030] 

Endangered  and  Threatened  Species; 
Tales  of  Anadromous  Rsh 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  and 

request  for  comment. 


SUMMARY:  This  notice  advises  the  public 
that  the  Nez  Perce  Indian  Tribe  has 
submitted  a  Tribal  resoiu-ce 
management  plan  (Tribal  Plan)  to  NMFS 
pursuant  to  the  limitation  on  take 
prohibitions  for  actions  conducted 


under  Tribal  Plans  promulgated  vmder 
the  Endangered  Species  Act.  The  Tribal 
Plan  specifies  the  management  of 
recreational,  ceremonial,  and 
subsistence  fisheries  in  2003  in  the 
Imnaha  River  subbasin  in  the  State  of 
Oregon  that  potentially  affect  Snake 
River  spring/summer  chinook  salmon 
listed  as  threatened  under  the  ESA.  This 
document  serves  to  notify  the  public  of 
the  availability  for  comment  of  the 
proposed  evaluation  of  the  Secretary  of 
Commerce  (Secretary)  as  to  whether 
implementation  of  the  Tribal  Plan  will 
appreciably  reduce  the  likelihood  of 
siuvival  and  recovery  of  Snake  River 
salmon  and  steelhead.  and  the 
availability  for  public  comment'of  a 
draft  environmental  assessment  on  the 
proposed  action. 
DATES:  Written  comments  on  the 
Secretary's  pending  determination  and 
the  draft  assessment  must  be  received  at 
the  appropriate  address  or  fax  number 
(see  ADDRESSES)  no  later  than  5  p.m. 
Pacific  daylight  time  on  July  16,  2003. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  draft  HGMPs 
should  be  addressed  to  Herb  Pollard, 
Sustainable  Fisheries  Division,  10215 
W.  Emerald  St.  Suite  180,  Boise,  ID 
83704.  Comments  may  also  be  sent  via 
fax  to  (208)  378-5699.  The  document  is 
also  available  on  the  Internet  at  http:// 
www.nwr.noaa.gov/.  Comments  will  not 
be  accepted  if  submitted  via  e-mail  or 
the  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Herb  Pollard  at  phone  number:  208/ 
378-5614,  ore-mail: 
herbert.polIard@noaa.gov. 

This  notice  is  relevant  to  the  Imnaha 
River  subbasin  population  of  the  Snake 
River  Spring/Summer  Chinook  salmon 
[Oncorhynchus  tshawytscha)  and  Snake 
River  steelhead  (Oncorhynchus  mykiss) 
Evolutionarily  Significant  Units  (ESU). 

Background 

The  Nez  Perce  Tribe  has  submitted  to 
NMFS  a  Tribal  Plan  for  recreational, 
ceremonial,  and  subsistence  fisheries  in 
2003  potentially  affecting  threatened 
Snake  River  spring/summer  chinook 
salmon  in  the  Imnaha  River  basin.  The 
Tribal  Plan  includes  recreational 
fisheries  specified  by  the  Oregon 
Department  of  Fish  and  Wildhfe  that 
take  place  in  the  same  waters  and  in  the 
same  time  frame  as  the  tribal  ceremonial 
and  subsistence  fisheries.  The  Nez  Perce 
Tribe  and  the  State  of  Oregon  have  co- 
manager  responsibilities  for  spring 
chinook  salmon  within  the  Imnaha 
River  sub-basin  and  manage  this  salmon 
population  imder  cooperative 
agreements.  The  objective  of  the  Tribal 
Plan  is  to  harvest  spring  chinook  in  a 
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manner  that  does  not  appreciably 
reduce  the  likelihood  of  siuvival  and 
recovery  of  the  ESU.  Impact  levels  to  the 
listed  spring  chinook  populations  in  the 
ESU  are  specified  in  the  Tribal  Plan. 
Analysis  of  the  predicted  return  of 
natiually  and  hatchery-produced  spring 
chinook  salmon  to  the  Imnaha  River 
basin  in  2003  and  the  proposed  harvest 
levels  indicate  that  all  hatchery  brood 
stock  and  supplemental  spawning  and 
natural  spawning  escapement  needs 
will  be  met  after  the  proposed  fisheries. 
A  variety  of  monitoring  and  evaluation 
tasks  to  be  conducted  by  the  co- 
managers  is  specified  in  the  Tribal  Plan  . 
to  assess  the  abundance  of  spring 
chinook  and  to  determine  fishery  effort 
and  catch  of  spring  chinook.  A 
comprehensive  review  of  the  Tribal  Plan 
to  evaluate  whetherthe  fisheries  and 
listed  spring  chinook  populations  are 
performing  as  expected  will  be  done 
within  and  at  the  end  of  the  proposed 
2003  season. 

As  required  by  the  ESA  4(d)  rule  for 
Tribal  Plans  (65  FR  42481,  July  10,  2000 
(50  CFR  223.2091),  the  Secretary  is 
seeking  public  comment  on  his  pending 
determination  as  to  whether  the  Tribal 
Plan  for  Imnaha  River  chinook  salmon 
would  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  threatened  Snake  River  spring/ 
siunmer  chinook  salmon  ESU. 

Authority 

Under  section  4  of  the  ESA,  the 
Secretary  is  required  to  adopt  such 
regulations  as  he  deems  necessary  and 
advisable  for  the  conservation  of  the 
species  listed  as  threatened.  The  ESA 
Tribal  4(d)  Rule  (65  FR  42481,  July  10, 
2000  (50  CFR  223.209])  states  that  the 
ESA  section  9  take  prohibitions  will  not 
apply  to  Tribal  Plans  that  will  not 
appreciably  reduce  the  likelihood  of 
svuvival  and  recovery  for  the  listed 
species. 

Dated:  June  23,  2003. 
Phil  Williams, 

Chief.  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  03-16570  Filed  6-30-03;  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061803D] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  Final  Determination 

and  Discussion  of  Underlying  Biological 

Analysis. 

summary:  NMFS  has  evaluated  the  joint 
resource  management  plan  (RMP)  for 
harvest  of  Puget  Sound  chinook  salmon 
provided  by  the  Puget  Sound  Treaty 
Tribes  and  the  Washington  Department 
of  Fish  and  Wildhfe  (WDFW)  pursuant 
to  the  protective  regulations 
promulgated  for  Puget  Sound  chinook 
salmon  under  the  Endangered  Species 
Act  (ESA).  The  RMP  specifies  the 
management  of  commercial^  recreational 
and  tribal  salmon  fisheries  and 
steelhead  net  fisheries  that  potentially 
affect  listed  Puget  Sound  chinook 
salmon  from  May  1,  2003,  through  April 
30,  2004.  This  document  serves  to  notify 
the  public  that  NMFS,  by  delegated 
authority  from  the  Secretary  of 
Commerce,  has  determined  pursuant  to 
the  Tribal  Rule  and  the  govemment-to-  , 
government  processes  therein  that 
implementing  and  enforcing  the  RMP 
will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  Puget  Sound  chinook  salmon 
Evolutionarily  Significant  Unit  (ESU). 
DATES:  The  final  determination  on  the 
take  limit  was  made  on  May  20,  2003. 
ADDRESSES:  Sustainable  Fisheries 
Division,  National  Marine  Fisheries 
Service,  7600  Sand  Point  Way  NE, 
Seattle,  WA  98115-0070. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Bishop  at:  (206)  526-4587,  or  e- 
mail:  susan.bishop@noaa.gov  regarding 
the  RMP. 

SUPPLEMENTARY  INFORMATION: 

This  notice  is  relevant  to  the  Puget 
Sound  chinook  salmon  (Oncorhvnchus 
tshawytscha)  ESU. 

Electronic  Access:  The  full  texts  of 
NMFS'  determination  and  the  final 
Evaluation  are  available  on  the  Internet 
at  the  NMFS,  Sustainable  Fisheries 
Division  web  site  at:  http:// 
www.nHrr.noaa.gov/l  sustfsb/limit6/ 
index.html. 

Background 

In  February  of  this  year,  the  Puget 
Sound  Treaty  Tribes  and  the  WDFW 
(co-managers)  provided  a  jointly 
developed  RMP  that  encompasses 
Washington  coastal  and  Puget  Sound 
salmon  fisheries  affecting  the  Puget 
Sound  chinook  salmon  ESU.  The  RMP 
is  effective  from  May  1,  2003,  through 
April  30,  2004.  Harvest  objectives 
specified  in  the  RMP  account  for 
fisheries-related  mortality  of  Puget 
Sound  chinook  throughout  its  migratory 
range,  from  Oregon  and  Washington  to 


Southeast  Alaska.  The  RMP  also 
includes  implementation,  monitoring 
and  evaluation  procedures  designed  to 
ensure  fisheries  are  consistent  with 
these  objectives.  On  April  2,  2003,  at  68 
FR  16001,  NMFS  published  a  notice  of 
availability  for  public  review  and 
comment  in  the  Federal  Register,  on  its 
evaluation  of  how  the  Puget  Sound 
chinook  RMP  addressed  the  criteria  in 
Limit  4  of  the  ESA  4(d)  rule  (50  CFR 
223.203  (b)(4)). 

As  required  by  §  223.203  (b)(6)  of  the 
ESA  4(d)  rule,  NMFS  must  determine 
pursuant  to  50  CFR  223.209  and 
pursuant  to  the  govemment-to- 
government  processes  therein  whether 
the  RMP  for  Puget  Sound  chinook 
would  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  Puget  Sound  chinook  and  other 
affected  threatened  ESUs.  NMFS  must 
take  comments  on  how  the  RMP 
addresses  the  criteria  in  §  223.203  (b)(4) 
in  making  that  determination. 

Discussion  of  the  Biological  Analysis 
Underlying  the  Determination 

The  RMP's  approach  to  establishing 
management  objectives  is  risk  averse 
and  progressive,  including:  (1) 
management  objectives,  based  on 
natural  production  and  natural 
spawning,  have  been  established  for  the 
majority  of  naturally  producing 
populations  which  historically  had  self- 
sustaining  chinook  populations  and  for 
which  data  is  available  these 
management  units  represent  the  entire 
range  of  life  history  types  (races)  and 
geographic  distribution  that  comprise 
the  Puget  Sound  chinook  salmon  ESU; 
(2)  the  RMP  derives  exploitation  rates 
based  on  conservative,  quantifiable 
standards  directly  related  to  recovery, 
which  take  into  account  scientific 
uncertainty;  (3)  in  isolating  the  effect  of 
harvest  on  survival  and  recovery,  the 
approach  is  valuable  in  ensuring  that 
harvest  actions  do  not  impede  recovery, 
regardless  of  the  contribution  of  the 
other  "Hs"  (hatcheries,  habitat, 
hydropower)  at  the  same  time,  the 
approach  is  linked  to  the  other  Hs  by 
taking  into  account  current 
environmental  and  habitat  conditions; 
and  (4)  the  proposed  objectives  are 
generally  consistent  with  NMFS' 
rebuilding  exploitation  rates  (RER), 
population  standards  previously  used  to 
assess  the  likelihood  of  siuvival  and 
recovery  of  the  Puget  Soun9  chinook 
salmon  ESU.  These  standards  included 
an  assessment  of  the  long-term  effects  of 
exploitation  rates  at  these  levels;  (5)  the 
RMP  includes  specific  and  integrated 
monitoring  programs  to  maintain  and 
improve  population  assessment 
methodologies  as  well  as  evaluate  the 


Federal  Register /Vol.  68.  No.  126 /Tuesday.  July  1.  2003  /  Notices 


39069 


effectiveness  of  harvest  management 
actions  and  objectives.  The  RMP  also 
includes  provisions  for  an  annual 
report.  This  report  will  assess 
compliance  with,  parameter  validation 
of,  and  effectiveness  of  the  RMP 
objectives.  A  more  detailed  discussion 
of  NMFS'  evaluation  is  on  the 
Sustainable  Fisheries  Division  web  site 
(see  Electronic  Access,  under  the 
heading,  SUPPLEMENTARY  INFORMATION). 

Summary  of  Comments  Received  in 
Response  to  the  Proposed  Evaluation 
and  Pending  Determination 

NMFS  published  notice  of  its 
Proposed  Evaluation  and  Pending 
determination  on  the  RMP  for  public 
review  and  comment  on  April  2,  2003 
(68  FR  16001).  The  conunent  period 
closed  on  April  17,  2003.  Washington 
Trout  submitted  comments  to  NMFS  on 
the  Proposed  Evaluation  and  Pending 
Determination  during  this  public 
comment  period.  No  other  comments 
were  received  during  the  public 
conunent  period.  Several  of  the 
comments  were  addressed  and  reflected 
in  NMFS'  final  Evaluation  and 
Recommended  Determination  but  no 
substantial  changes  were  made  in  that 
document,  and  no  changes  were 
required  of  the  2003  RMP.  NMFS 
considered  all  comments  before  issuing 
its  final  determination  on  the  Puget 
Sound  Chinook  RMP. 

The  public  comments  received  and 
NMFS'  response  are  summarized  here. 
The  commenter  questioned  the  use  of 
incomplete  catch  and  escapement 
information  in  the  calculation  of 
exploitation  rates.  The  commenter  also 
questioned  the  uncertainty  of  the  data, 
in  particular  as  it  related  to  estimating 
survival  rates  by  age  and  mortality  rates 
by  fishery.  NMFS  recognizes  that  there 
will  be  some  uncertainty  associated 
with  whatever  information  is  available, 
and  considers  the  degree  of  uncertainty 
when  making  its  decisions.  To  address 
these  uncertainties,  the  data  analyses 
incorporated  variability  aroimd  the 
productivity  and  capacity  stock-recruit 
parameters,  survival  variables  and 
management  error.  In  making  its 
determination  on  the  2003  RMP,  NMFS 
'  determined  that  the  data  uncertainties 
did  not  represent  a  substantial  risk  in 
the  short  term  to  the  ESU,  and  that  the 
benefits  to  the  ESU  in  immediate 
implementation  of  the  one-year  plan 
outweighed  the  risks  represented  by  the 
uncertainty  in  the  data. 

The  commenter  suggested  that  the 
potential  changes  in  life  history  of 
Chinook  salmon  due  to  the  intensity  of 
the  fisheries  for  select  biological  traits 
(such  as  age,  sex,  or  size)  may  be  more 
than  modest.  Based  on  the  best  available 


information,  the  anticipated 
exploitation  rates  in  2003  are  expected 
to  result  in  no,  or  at  worst  modest, 
changes  in  the  biological  traits  of  these 
popidations  with  the  implementation  of 
this  1-year  2003  RMP.  However,  NMFS 
recognizes  the  potential  for  selective 
effects  of  fisheries  and  will  continue  to 
monitor  them. 

The  commenter  suggested  that  some 
management  units  within  this 
classification  have  exploitation  rates 
greater  then  50  percent,  and  in  those 
cases  the  exploitation  rate  would 
appreciably  slow  rebuilding  to  viable 
function.  NMFS'  critical  thresholds  are 
consistent  vdth  the  concepts  in  the 
Viable  Salmon  Populations  (VSP) 
document  (NMFS  2000b,  as  cited  in  the 
Evaluation  and  Recommended 
Determination),  which  includes  the 
concept  of  depensatory  mortality  (see 
page  12  of  NMFS  2000b,  as  cited  in 
Evaluation  and  Reconunended 
Determination).  Based  on  past 
performances  of  the  fisheries  under 
similar  conditions,  the  ciuxenf  status  of 
the  populations,  and  the  preliminary 
2003  retiuTi  information,  it  is  expected 
that  the  implementation  of  the  2003 
RMP  will  not  appreciably  reduce  the 
likelihood  of  the  ESU's  survival  and 
recovery  or  preclude  most  populations' 
movement  toward  achieving  viable  VSP 
thresholds,  as  required  by  the  ESA  4(d) 
rule. 

The  commenter  suggested  that 
improved  survival  may  be  more 
responsible  for  the  observed  increasing 
escapement  trend.  NMFS  recognizes 
that  it  is  a  combination  of  factors  that 
have  contributed  to  the  observed  stable 
to  increasing  five-year  trends  in 
escapement,  including  harvest  actions. 
Overall,  escapements  observed  under 
the  2001  RMP  have  been  some  of  the 
highest  during  the  five-yeaf  period 
reviewed  for  Puget  Sound  chinook 
salmon  populations.  The  management 
objectives  in  the  2001  RMP  are  similar 
to  the  management  objectives  in  the 
2003  RMP.  Based  on  the  past 
performances  of  the  fisheries  under 
similar  conditions,  the  current  status  of 
the  populations,  and  the  preliminary 
2003  return  information,  it  is  expected 
that  the  2003  RMP  will  continue  the 
stable  to  increasing  5-year  trends  in 
escapement. 

The  commenter  questioned  the 
appropriateness  of  allowing  impacts  on 
a  below-critical  threshold  population 
merely  because  the  2003  RMP= 
demonstrates  that  the  likelihood  of 
survival  and  recovery  of  the  entire  ESU 
in  the  wild  would  not  be  appreciably 
reduced.  NMFS  followed  directions 
provided  in  the  ESA  4(d)  rule  in 
assessing  the  effects  of  the  RMP  on 


populations  below  their  critical 
thresholds,  including  the  Dosewallips 
River  and  Nooksack  River  populations. 
The  Dosewallips  River  population  is 
within  the  Mid-Hood  Canal 
Management  Unit.  The  characteristics  of 
this  population;  including  life  history 
and  run  timing,  are  represented  by  the 
other  popidation  in  the  Hood  Canal 
region  and  by  other  populations  within 
the  ESU.  Additionally,  the  role  of  the 
undefined  spawning  aggregations  in  the 
adjacent  Hamma  Hamma  and  the 
Duckabush  Rivers  in  recovery  and  their 
relationship  vn\h  the  Dosewallips  River 
population  may  be  clarified  as  further 
information  becomes  available.  Because 
it  is  possible  that  production  in  the 
Hamma  Hamma  and  the  Duckabush 
Rivers  may  contribute  to  the  stability  of 
the  Dosewallips  River  population, 
NMFS'  assessment  of  the  impacts  of  the 
2003  RMP  on  the  Dosewallips  should  be 
considered  conservative. 

NMFS  concludes  in  the  Evaluation 
and  Recommended  Determination  that    • 
the  potential  higher  risk  that  the 
Dosewallips  River  population  may  be 
expected  to  experience  in  2003,  in  this 
1-year  harvest  management  plan,  will 
not  appreciably  reduce  the  likelihood  of 
the  ESU's  siuT^ival  and  recovery. 

Additional  risk  to  the  North  Fork 
Nooksack  River  population  may  be 
expected  in  2003,  under  the  2003  RMP. 
primarily  due  to  the  anticipated  total 
exploitation  rate,  in  which  the  Canadian 
fisheries  will  account  for  the  majority  of 
the  exploitation,  exceeding  NMFS' 
rebuilding  exploitation  rate  ceiling  for 
this  population.  The  treaty  tribes  have  a 
right  and  priority  to  conduct  their 
fisheries  within  the  limits  of 
conservation  constraints.  Because  of  the 
Federal  government's  trust 
responsibility  to  the  tribes,  NMFS  is 
committed  to  considering  the  co- 
managers'  judgment  and  expertise  when 
it  comes  to  the  conservation  of  trust 
resources.  However,  the  opinion  of  the 
co-managers  and  their  immediate 
interest  in  fishing  is  balanced  against 
NMFS'  responsibilities  under  ESA. 
Based  on  these  considerations,  NMFS 
concluded  in  the  Evaluation  and 
Recommended  Determination  that  the 
2003  RMP  Nooksack  Management  Unit's 
minimum  fishery  regime  exploitation 
rate  that  would  be  imposed  on  the 
southern  United  States  fisheries  in  2003, 
in  this  1-year  2003  RMP,  achieves  this 
balance. 

Authority    . 

Under  section  4  of  the  ESA,  NMFS,  by 
delegated  authority  from  the  Secretary 
of  Commerce,  is  required  to  adopt  such 
regulations  as  it  deems  necesseuy  and 
advisable  for  the  conservation  of  the 


39070 


Federal  Register / Vol.  68,  No.  126 /Tuesday,  July  1,  2003 /Notices 


species  listed  as  threatened.  The  ESA 
salmon  and  steelhead  4(d)  rule  (50  CFR 
223.203)  specifies  categories  of  activities 
that  are  adequately  regulated  to  provide 
for  the  conservation  of  listed  salmonids 
and  sets  out  the  criteria  for  such 
activities.  The  rule  further  provides  that 
the  prohibitions  of  paragraph  (a)  of  the 
(4)  (d)  rule  do  not  apply  to  actions 
undertaken  in  compliance  with  a  RMP 
developed  jointly  by  the  State  of 
Washington  and  the  Tribes  and 
determined  by  NMFS  to  be  in 
accordance  with  the  salmon  and 
steelhead  4(d)  rule.  50  CFR 
223.203(b)(6). 

Dated:  June  23r  2003. 
Phil  WilUams, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
(FR  Doc.  03-16571  Filed  6-30-03;  8:45  am) 

BILLMG  CODE  351&-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  061803E] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Issuance  of  five  scientific 
research  permits/modifications  (1140, 
1156,  1309. 1315. 1376). 

summary:  Between  April  21  and  May  6, 
2003,  NMFS'  Northwest  Region  issued 
the  above  noted  research  permits  and 
permit  modifications  allowing 
endangered  and  threatened  species  of 
Pacific  salmon  and  steelhead  to  be  taken 
for  scientific  research  purposes  under 
the  Endangered  Species  Act  (ESA).  The 
research  actions  and  the  species  they 
affect  are  listed  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 
ADDRESSES:  The  permits,  permit 
applications,  and  related  documents  are 
available  for  review  during  business 
hoiurs  by  appointment  at  NMFS' 
Protected  Resources  Division,  F/NW03, 
525  NE  Oregon  Street,  Suite  500, 
Portland,  OR  97232-2737  (phone:  503- 
230-5400.  fax:  503-230-5435). 
FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin,  Portland,  OR  (phone:  503- 
231-2005.  fax:  503-230-5435.  e-mail: 
garth  .griffin@noaa  .gov) . 

SUPPLEMENTARY  INFORMATION: 

Authority 

The  ESA  requires  that  permits  and 
permit  modifications  be  issued  based  on 
findings  that  such  actions:  (1)  are 
applied  for  in  good  faith;  (2)  would  not 
operate  to  the  disadvantage  of  the  listed 
species  that  are  the  subject  of  the 
actions;  and  (3)  are  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA.  Authority  to  take 
listed  species  is  subject  to  conditions  set 
forth  in  the  permits.  Permits. 


modifications,  and  amendments  are 
issued  in  accordance  with,  and  are 
subject  to,  the  ESA  and  NMFS 
regiilations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Species  Covered  in  This  Notice 

The  ESA-listed  species/evolutionarily 
significant  units  (ESUs)  covered  by  this 
notice  are  identified  below  and  listed  in 
the  subsequent  table  by  the  numbers 
that  precede  each  of  them  in  the 
following  text: 

(1)  Threatened  Puget  Soimd  chinook 
salmon  [Oncorhynchus  tshawytscha) 

(2)  Threatened  Lower  Columbia  River 
chinook  salmon 

(3)  Threatened  Snake  River  spring/ 
siunmer  chinook  salmon 

(4)  Threatened  Snake  River  fall 
chinook  salmon 

(5)  Endangered  Upper  Colvmibia  River 
spring-run  chinook  salmon 

(6)  Threatened  Upper  Willamette 
River  chinook  salmon 

(7)  Threatened  Lower  Columbia  River 
steelhead  (O.  mykiss) 

(8)  Threatened  Middle  Columbia 
River  steelhead 

(9)  Threatened  Snake  River  steelhead 

(10)  Threatened  Upper  Willamette 
River  steelhead 

(11)  Endangered  Upper  Columbia 
River  steelhead 

(12)  Threatened  Southern  Oregon/ 
Northern  California  Coasts  coho  salmon 
(O.  kisutch) 

(13)  Threatened  Oregon  Coast  coho 
salmon 

Pennits/Modifications  Issued 


Table  1.  Five  Scientific  Research  Permit/Modification  Actions  Affecting  Threatened  and  Endangered 

Pacific  Salmon  and  Steelhead 


Permit 
Number 


1140 
1156 
1309 
1315 
1376 


Affected 

Species/ 

ESU 


1 

1-13 

1  

1  

1  


Permittee 


Norttiwest  Fisheries  Science  Center 

U.S.  Environmental  Protection  Agency 

King  County  Department  of  Natural  Resources  and  Parks 

U.S.  Corps  of  Engineers  Seattle  District 

Wasfiington  Cooperative  Fish  and  Wildlife  Research  Unit 


FEDERAL  REGISTER  Notice  of  Ap- 
plication Receipt 


March  14,  2003  (68  FR  12342). 
March  14,  2003  (68  FR  12342). 
March  14,  2003  (68  FR  12342). 
March  14,  2003  (68  FR  12342). 
April  2,  2003  (68  FR  15997). 


Dated:  June  26,  2003. 
Phil  Williams, 

Chief  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
(FR  Doc.  03-16572  Filed  6-30-03;  8:45  am] 

BtLLING  CODE  3510-22-S 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-361-007] 

Gulfstream  Natural  Gas  System,  L.LC.; 
Notice  of  Compliance  Filing 

June  25,  2003. 

Take  notice  that  on  June  18,  2003, 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  a 


revised  Precedent  Agreement  between 
Gulfstream  and  Florida  Power 
Corporation  (FPC). 

Gulfstream  states  that  the  piupose  of 
this  filing  is  to  comply  with  the  order    ^ 
issued  by  the  Commission  on  Jime  9, 
2003,  in  Docket  Nos.  RP02-361-000,  et 
al.  (June  9  Order). 

Gulfstream  states  that  the  instant 
filing  complies  with  the  directives  of  the 
Jime  9  Order  by  deleting  certain 
provisions  bom  the  Precedent 
Agreement  filed  in  this  proceeding. 


Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers,  interested  state 
commissions,  and  all  parties  listed  on 
the  Official  Service  List  compiled  by  the 
Secretary  of  the  Commission  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
R^ulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  RegiUations.  Protests  wiU 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  Jime  30,  2003. 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-16610  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-221-000] 

High  Island  Offshore  System,  LLC; 
Notice  of  Informal  Settlement 
Conference 

June  25,  2003. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10 
a.m.  on  July  1,  2003,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  dockets. 

Any  party  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 


party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Donald  Heydt  at  (202)  502- 
8740,  donald.beydt@ferc.gov  or  Irene 
Szopo  at  (202)  502-8323, 
irene.szopo@ferc.gov. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-16611  Filed  6-30-03;  8:45  am] 

BILUNQ  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-527-000] 

Wiliiston  Basin  Interstate  Pipeline 
Companyr  Notice  of  Tariff  Filing 

June  25.  2003. 

Take  notice  that  on  Jime  20.  2003. 
Wiliiston  Basin  Literstate  Pipeline 
Company  (Wiliiston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets  to  become 
effective  July  20,  2003: 

Sixth  Revised  Sheet  No.  235 
Sixth  Revised  Sheet  No.  235A 
Fourth  Revised  Sheet  No.  736 
Fourth  Revised  Sheet  No.  738 
Third  Revised  Sheet  No.  739 
Third  Revised  Sheet  N6.  740 
First  Revised  Sheet  No.  740 A 

Wiliiston  Basin  states  that  it  is 
proposing  a  number  of  changes  to  the 
provisions  of  its  Receipt  Point 
Operational  Balancing  Agreement 
(ROB A),  which  will  enhance  and 
provide  for  added  flexibility  for  this 
service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Conaimssion's  Web  site  at  http:// 
www.fercfgov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encom-ages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  July  2,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16612  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OEI-2003-0026;  FRL-7521-4] 

Toxic  Chemical  Release  Reporting; 
Alternate  Threshold  for  Low  Annual 
Reportable  Amounts;  Request  for 
Comment  on  Renewal  Information 
Collection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  hiformation  Collection 
Request  (ICR)  to  the  Office  of 
Management  and- Budget  (OMB) 
pursuant  to  the  procedures  described  in 
5  CFR  1320.12:Altemate  Threshold  for 
Low  Annual  Reportable  Amounts.  Toxic 
Chemical  Release  Reporting  (EPA  ICR 
No.  1704.07.  OMB  No.  2070-0143).  This 
ICR  covers  the  reporting  and  record 
keeping  requirements  associated  with 
reporting  under  the  alternate  threshold 
for  reporting  to  the  Toxics  Release 
Inventory  (TRI).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OKffl  control  nilmbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  EPA  ICR  No. 
1704.06  was  approved  by  OMB  on 
March  10,  2003  with  a  shorter  than 
usual  clearance  in  order  to  provide  the 
EPA  an  opportunity  to  examine  in  more 
detail  the  TRI  burden  estimates  and 
opportunities  for  reducing  burden  and 
enhancing  the  practical  utility  of  the 
data.  Before  submitting  the  ICR  to  OMB 
for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 
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DATES:  Comments,  identified  by  the 
docket  control  number  OEI-2003-0026, 
must  be  submitted  on  or  before  July  31, 
2003. 

ADDRESSES:  Comments  may  be  . 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  III.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION:  For  general 
information,  contact  The  Emergency 
Planning  and  Community  Right-to- 
Know  Hotline  at  (800)  424-9346  or 
(703)  412-9810.  TDD  (800)553-7672, 
http://www.epa.gov/epaoswer/hotline/. 
For  technical  infonnation  about  this  ICR 
renewal,  contact:  Judith  Kendall,  Toxics 
Release  Inventory  Program  Division, 
OKI  (2844T),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.  NW., 
Washington,  DC  20460,  Telephone: 
202-566-0750;  Fax:  202-566-0727; 
email:  kendall.judith@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Does  This  Notice  Apply  to  Me? 

A.  Affected  Entities:  Entities  that  will 
be  affected  by  this  action  are  those 
facilities  that  manufactiu^,  process,  or 
otherwise  use  certain  toxic  chemicals 
listed  on  the  Toxics  Release  Inventory 
(TRI)  and  which  are  required  under 
secJtion  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA),  to  report  aijnually  to 
EPA  their  environmental  releases  of 
such  chemicals. 

Currently,  those  industries  with  the 
following  SIC  code  designations  (that 
meet  all  other  threshold  criteria  for  TRI 
reporting)  must  report  toxic  chemical 
releases  and  other  waste  management 
activities: 

•  20-39,  manufactiuing  sector 

•  10,  metal  mining  (except  for  SIC 
codes  1 01 1 , 1 081 ,  and  1094 ) 

,  •  12,  coal  mining  (except  for  SIC 
codel241  and  extraction  activities) 

•  4911,  4931  and  4939.  electrical 
utilities  that  combust  coal  and/or  oil  for 
the  purpose  of  generating  power  for 
distribution  in  commerce. 

•  4953,  RCRA  Subtitle  C  hazardous 
waste  treatment  and  disposal  facilities 

•  5169,  chemicals  and  allied  products 
wholesale  distributors 

•  5171,  petroleimi  bulk  plants  and 
terminals 

•  7389,  solvent  recovery  services,  and 

•  Federal  facilities  in  any  SIC  code 
To  determine  whether  you  or  your 

business  is  affected  by  this  action,  you 
should  carefully  examine  the 
applicability  provisions  at  40  CFR  part 
372  and  section  4(a)  of  the  Supporting 
Statement  of  the  infonnation  collection. 


If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person(s) 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

n.  How  Can  I  Get  Additional 
Information  or  Copies  of  This 
Document  and  Other  Support 
Documents? 

A.  In  Person 

The  Agency  has  established  an  official 
public  docket  for  this  action  imder 
Docket  ID  no.  OEI-2003-0026.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  this 
official  docket,  the  public  docket  does^ 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  OEI  Docket  in 
the  EPA  Docket  Center,  (EPA/DC)  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW.  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)566-1744. 
and  the  telephone  number  for  the  OEI 
Docket  is  (202)566-1752. 

B.  Electronic  Availability 

Electronic  copies  of  the  ICR  are 
available  fi-om  the  EPA  Home  Page  at 
the  Federal  Register — Environmental 
Docimients  entry  for  this  document 
under  "Laws  and  Regulations"  [http:// 
www.epa.gov/fedrgstr/).  An  electronic 
copy  of  the  collection  instrument 
referenced  in  this  ICR  and  instructions 
for  its  completion  are  available  at  http:/ 
/www.epa.gov/triinter/Mforms.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system. 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http:www.epa.gov/edocket/to  submit 
or  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  dockets,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  identification 
number  (i.e..  OEI-2003-0026). 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 


in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  n.A.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copjrrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  conunents  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31.  2002. 

m.  How  and  to  Whom  Do  I  Submit 
Conunents? 

You  may  submit  conunents 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  identification  niunber  (i.e., 
"OEI-2003-0026)  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 


I 


submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  IV.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public'docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

/.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
eonunents  to  EPA  electronically  is     ^ 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/eclocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OEI-2003-0026.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

a.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
oei.docket@epa.gov.  Attention  Docket 
ID  No.  OEI-2003-0026.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
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automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  III.2.  below.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption.  All  comments 
and  data  in  electronic  form  must  be 
identified  by  the  docket  control  number 
OEI-2003-0026.  Electronic  comments 
on  this  dociunent  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

2.  By  Mail.  Send  three  copies  of  your 
comments  to:  Document  Control  Office, 
Office  of  Environmental  Information 
(OEI),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460T 

3.  By  Hand  Delivery  or  Courier. 
Comments  may  be  delivered  in  person 
or  by  courier  to:  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington. 
DC,  attention  Docket  ID  No.  OEI-2003- 
0026. 

IV.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

All  comments  which  contain 
information  claimed  as  CBI  must  be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  dociunent. 
Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  must  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  Information  covered 
by  such  a  claim  will  be  disclosed  by 
EPA  only  to  the  extent,  and  by  means 
of  the  procediu-es  set  forth  in  40  CFR 
part  2,  subpart  B.  If  a  confidentiality 
claim  does  not  accompany  the 
information  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  by  EPA  Without  further 
notice  to  the  submitter. 

V.  What  Information  Is  EPA 
Particularly  Interested  In? 

Pursuant  to  section  3506(c)(2)(a)  of 
the  PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

VI.  To  What  Information  Collection 
Activity  or  ICR  Does  This  Notice 
Apply? 

EPA  is  seeking  comments  on  the 
following  ICR,  as  well  as  the  Agency's 
intention  to  renew  the  corresponding 
OMB  approval,  which  is  currently 
scheduled  to  expire  on  October  31. 
2003. 

Title:  Alternate  Threshold  for  Low 
Annual  Reportable  Amounts. 

ICR  numbers:  EPA  ICR  No.  1704.07. 
OMB  No.  2070-0143. 

Abstract:  EPCRA  section  313  requires 
certain  facilities  manufacturing, 
processing,  or  otherwise  using  certain 
toxic  chemicals  in  excess  of  specified 
threshold  quantities  to  report  their 
environmental  releases  of  such 
chemicals  annually.  Each  such  facility 
must  file  a  separate  report  for  each  such 
chemical. 

In  accordance  with  the  authorityin 
EPCRA,  EPA  has  established  an 
alternate  threshold  for  those  facilities 
with  low  amounts  of  a  listed  toxic 
chemical  in  wastes.  A  facility  that 
otherwise  meets  the  current  reporting 
thresholds,  but  estimates  that  the  total 
amount  of  the  chemical  in  waste  does 
not  exceed  500  pounds  per  year,  and 
that  the  chemical  was  manufactxu^d. 
processed,  or  otherwise  used  in  an 
amount  not  exceeding  1  million  poimds 
during  the  reporting  year,  can  take 
advantage  of  reporting  under  the 
alternate  threshold  option  for  that 
chemical  for  that  reporting  year. 

Each  qualifying  facility  that  chooses 
to  apply  the  revised  threshold  must  file 
the  Form  A  Certification  Statement 
(EPA  Form  9350-2)  in  lieu  of  a 
complete  TRI  reporting  Form  R  (EPA 
Form  9350-1).  In  submitting  the  Form  A 
Certification  Statement,  the  facility 
certifies  that  the  sum  of  the  amount  of 
the  EPCRA  section  313  chemical  in 
wastes  did  not  exceed  500  pounds  for 
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the  reporting  year,  and  that  the  chemical 
was  manufactured,  processed,  or 
otherwise  used  in  an  amount  not 
exceeding  1  million  pounds  during  the 
reporting  year.  Use  of  the  Form  A 
Certification  Statement  represents  a 
substantial  savings  to  respondents,  both 
in  burden  hours  and  in  labor  costs. 

The  Form  A  Certification  Statement 
provides  communities  with  information 
that  the  chemical  is  being 
manufactured,  processed  or  otherwise 
used  at  facilities.  Additionally,  the  Form 
A  Certification  Statement  provides 
compliance  monitoring  and 
enforcement  programs  and  other 
interested  parties  with  a  means  to  track 
chemical  management  activities  and 
verify  overall  compliance  with  the  rule. 
Responses  to  this  collection  of 
information  are  mandatory  (see  40  CFR 
part  372)  and  facilities  subject  to 
reporting  must  submit  either  a  Form  A 
Certification  Statement  or  a  Form  R. 

VH.  What  Are  EPA's  Burden  and  Cost 
Estimates  for  This  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  federal  agency. 
For  this  collection,  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and  . 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  annual  public  burden  for  this 
collection  of  information,  which  is 
approved  under  OMB  Control  No.  2070- 
0143,  is  estimated  to  average  13.7  hours 
for  facilities  submitting  a  Form  A 
Certification  Statement  for  a  single 
listed  chemical.  By  comparison,  the 
average  time  required  for  calculations, 
form  completion  and  record  keeping/ 
mailing  for  Form  R  is  estimated  to 
average  19.5  hours  per  form.  Thus,  for 
a  facility  filing  a  Form  A  certification  for 
a  single  chemiced,  the  alternate 
threshold  yields  an  average  savings  of 
5.8  hours. 

The  ICR  supporting  statement 
provides  a  detailed  explanation  of  the 
burden  estimates  that  are  summarized 
in  this  notice.  The  following  is  a 
svunmary  of  the  estimates  taken  from  the 
ICR  supporting  statement: 


Estimated  No.  of  Respondents:  5,200. 

Frequency  of  Responses:  Annual. 

Estimated  Total  Annual  Burden 
Hours:  169,106. 

Estimated  Total  Annual  Burden  Costs: 
$7.56  million. 

VIII.  Are  There  Changes  in  the 
Estimates  From  the  Last  Approval? 

The  estimated  burden  described 
above  differs  from  what  is  currently  in 
OMB's  inventory  for  alternate  threshold 
reporting:  5,121  responses  (Form  A 
Certification  Statements)  and  463,670 
burden  hours.  The  burden  estimated  in 
this  supporting  statement  differs  from 
OMB's  inventory  as  a  result  of 
adjustments  to  estimates  of  number  of 
responses  (from  5,121  responses  to 
5,000  responses),  changes  to  subsequent 
year  unit  reporting  burden  estimates 
(from  30.2  to  9.2  burden  hoiu-s  per 
chemical  certified  on  a  Form  A 
Certification  Statement),  and  an 
adjustment  for  use  of  TRI-ME  for  those 
forms  completed  using  TRI-ME.  These 
changes  are  described  in  greater  detail 
in  the  supporting  statement  for  this  ICR, 
available  in  the  public  version  of  the 
official  record. 

DC.  What  Is  the  Next  Step  in  the  Process 
for  This  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  piu-suant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5{a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person(s) 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Dated:  June  25,  2003. 
Kimberly  T.  Nelson, 

Assistant  Administrator,  Office  of 
Environmental  Information. 

[PR  Doc.  03-16584  Filed  6-30-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

I 

[OEI-2003-002S;  FRL-7520-9] 

Toxic  Chemical  Release  Reporting; 
Request  for  Comment  on  Renewal 
Information  and  Proposed  Changes  to 
Part  II  of  the  Form  R  Collection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  NoUce. 


SiiMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  EPA  is  plaiming  to 
submit  the  following  continuing 
Information  Collection  Request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  procedures 
described  in  5  CFR  1320.12:  Toxic 
Chemical  Release  Reporting  (EPA  ICR 
No.  1363.13,  OMB  No.  2070-0093).  This 
ICR  involves  a  collection  activity  that  is 
currently  approved  and  scheduled  to 
expire  on  October  31,  2003.  EPA  ICR 
No.  1363.12  was  approved  by  OMB  on 
March  10,  2003,  with  a  shorter  than 
usual  clearance  in  order  to  provide  the 
EPA  an  opportunity  to  examine  in  more 
detail  the  TRI  burden  estimates  and 
opportunities  for  reducing  burden  and 
enhancing  the  practical  utility  of  the 
data.  A  revised  draft  Form  R  is  included 
in  this  ICR.  The  redesigned  draft  Form 
R  collects  all  the  same  information  a» 
the  prior  form;  however,  it  collects  that 
information  in  a  different  format.  EPA  is 
proposing  this  draft  Form  R  based  on 
feedback  received  from  stakeholders  in 
an  effort  to  collect  information  in  a  more 
logical,  simplistic  manner.  Section  V 
below  and  sections  1  (b)  and  3  (b)  of  the 
ICR  Supporting  Statement  discuss  the 
proposed  Form  R  changes  in  greater 
detail.  Also,  a  copy  of  the  proposed  new 
Form  R  and  a  crosswalk  between  the 
proposed  Form  R  and  the  previous 
version  of  the  Form  R  are  included  as 
Attachment  G  of  the  ICR  Supporting 
Statement.  Before  submitting  this  ICR  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  under 
the  PRA,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  collection  as 
described  below. 

DATES:  Comments,  identified  by  the 
docket  control  number  OEI-2003-0025 
must  be  submitted  on  or  before 
September  2,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  ID.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  The 
Emergency  Planning  and  Community 
Right-to-Know  Hotline  at  (800)  424- 
9346  or  (703)  412-9810,  TDD  (800)  553- 
7672,  http://www.epa.gov/epaoswer/ 
hotline/.  For  technical  information 
about  this  ICR  renewal  contact:  Judith 
Kendall,  Toxics  Release  Inventory 
Program  Division,  OEI,  Environmental 
Protection  Agency  (2844T),  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Telephone:  202-566-0750; 
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Fax:  202-566-0727;  e-mail: 
kendall.judith@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
IJ  Does  This  Notice  Apply  to  Me? 

Affected  Entities:  Entities  that  will  be 
affected  by  this  action  are  those 
facilities  that  manufacture,  process,  or 
otherwise  use  certain  toxic  chemicals 
listed  on  the  Toxics  Release  Inventory 
(TRI)  and  which  are  required  under 
section  313  of  the  Emergency  Planning 
and  Conunimity  Right-to-Know  Act  of 
1986  (EPCRA)  to  report  annually  to  EPA 
their  environmental  releases  and  other 
waste  management  activities  involving 
such  chemicals. 

ICiurently,  those  industries  with  the 
following  SIC  code  designations  (that 
meet  all  other  threshold  criteria  for  TRI 
reporting)  must  report  toxic  chemical 
releases  and  other  waste  management 
activities: 

P  20-39,  manufacturing. 

!•  10,  metal  mining  (except  for  SIC 
codes  1011.  1081,  and  1094). 

•  12,  coal  mining  (except  for  SIC  code 
1241  and  extraction  activities). 

•  4911,  4931  and  4939.  electrical 
utilities  that  combust  coal  and/or  oil  for 
the  purpose  of  generating  power  for 
distribution  in  commerce. 

•  4953,  RCRA  subtitle  C  hazardous 
waste  treatment  and  disposal  facihties. 

•  5169,  chemicals  and  allied  products 
wholesale  distributor's. 

•  5171,  petroleum  bulk  plants  and 
teipninals. 

i  7389,  solvent  recovery  services,  and 
f  Federal  facilities  in  any  SIC  code. 
To  determine  whether  you  or  your 
business  is  affected  by  this  action,  you 
should  carefully  examine-the 
applicability  provisions  at  40  CFR  part 
372  and  section  3{a)  of  the  Supporting 
Statement  of  the  information  collection. 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person(s) 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

II.  How  Can  I  Get  Additional 
Information  or  Copies  of  This 
Document  and  Other  Support 
Documents? 

A.  In  Person 

The  Agency  has  established  an  official 
public  docket  for  this  action  under 
Docket  ID  no.  OEI-2003-0025.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  this 
official  docket,  thef  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  inform^tiou 


whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  OEI  Docket  in 
the  EPA  Docket  Center.  (EPA/DC)  EPA 
West,  Room  B102,  1301  Constitution 
Ave.,  NW..  Washington.  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  OEI 
Docket  is  (202)  566-1752. 

B.  Electronic  Availability 

Electronic  copies  of  the  ICR  are 
available  from  the  EPA  home  page  at  the 
Federal  Register — Environmental 
Documents  entry  for  this  dociunent 
imder  "Laws  and  Regulations"  (http:// 
www.epa.gov/fedrgstr/).  An  electronic 
copy  of  tiie  collection  instrument 
referenced  in  this  ICR  and  instructions 
for  its  completion  are  available  at 
http://www.epa.gov/triinter/itfonns.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
official  public  dockets,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  identification 
number  (i.e.,  OEI-2003-0025). 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 


For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA    ' 
identifies  a  comment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  onlioe  or  see  67  FR  38102.  May 
31,  2002. 

m.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  identification  niunber  (i.e.. 
"OEI-2003-0025")  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you   - 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  IV.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below.  EPA  recommends  that  you 
include  yoiu-  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
conunent.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 


39076 


Federal  Register / Vol.  68,  No.  126/Tuesday,  July  1,  2003 /Notices 


comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  conmient  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

/.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  home  page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OEI-2003-0025.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  imless  you  provide  it  in  the 
body  of  your  comment. 

a.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
oei.docket@epa.gov.  Attention  Docket 
ID  No.  OEI-2003-0025.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's 
e-mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  in.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  the  docket  control  number 
OEI-2003-0025.  Electronic  comments 
on  this  document  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

2.  By  Mail.  Send  three  copies  of  your 
comments  to:  Document  Control  Office, 
Office  of  Environmental  Information 


(OEI),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

3.  By  Hand  Delivery  or  Courier. 
Comments  may  be  delivered  in  person 
or  by  courier  to:  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B 102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC,  attention  Docket  ID  No.  OEI-2003- 
0025. 

IV.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

All  comments  which  contain 
information  claimed  as  CBI  must.be 
clearly  marked  as  such.  Three  sanitized 
copies  of  any  comments  containing 
information  claimed  as  CBI  must  also  be 
submitted  and  will  be  placed  in  the 
public  record  for  this  document. 
Persons  submitting  information  any 
portion  of  which  they  believe  is  entitled 
to  treatment  as  CBI  by  EPA  mus't  assert 
a  business  confidentiality  claim  in 
accordance  with  40  CFR  2.203(b)  for 
each  such  portion.  This  claim  must  be 
made  at  the  time  that  the  information  is 
submitted  to  EPA.  Information  covered 
by  such  a  claim  will  be  disclosed  by 
EPA  only  to  the  extent,  and  by  means 
of  the  procedures  set  forth  in  40  CFR 
part  2,  subpart  B.  If  a  confidentiality 
claim  does  not  accompany  the 
information  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  by  EPA  without  further 
notice  to  the  submitter. 

V.  What  Information  is  EPA 
Particularly  Interested  in? 

A.  Pursuant  to  section  3506(c)(2)(a)  of 
the  PRA,  EPA  specifically  solicits 
comments  and  information  to  enable  it 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

B.  Proposed  changes  to  the  Form  R: 


A  revised  draft  Form  R  is  included  in 
this  ICR.  The  draft  Form  R  collects  all 
the  same  information  as  the  prior  form; 
however,  it  collects  that  information  in 
a  different  format.  There  are  no  changes 
to  part  I  of  the  Form  R.  EPA  is  proposing 
changes  to  part  II  of  the  Form  R  based 
on  feedback  received  from  stakeholders 
through  various  venues  (e.g.. 
Stakeholder  Phase  I  process,  ICR 
renewal  process  in  2002,  letters, 
meetings,  etc.).  Specifically, 
stakeholders  have  been  requesting  that 
EPA  provide  more  clarity  in  the 
organization  of  data  that  are  collected. 
These  changes  do  not  collect  any  new 
or  different  information  than  has  been 
previously  collected.  Instead  part  II  now 
clearly  identifies  on  the  Form  itself  the 
categories  for  reporting  releases  and 
other  waste  management  activities  of 
toxic  chemicals.  The  previous  version  of 
this  form  collected  information  using 
codes  to  specify  categories  of  releases 
and  other  waste  management  activities 
[e.g.,  M73  for  Land  Treatment).  One 
code,  U09— Other  Energy  Recovery 
Methods,  has  been  dropped  from  the 
revised  Form  because  this  element  is 
not  applicable  since  the  only  energy 
recovery  methods  are  combustion  in  a 
kiln,  boiler  or  industrial  furnace. 
Combustion  imits  other  than  kilns, 
boilers  and  industrial  furnaces  are  used 
for  treatment  of  the  toxic  chemical 
(except  for  metal  and  metal 
compounds).  This  proposed  revision 
incorporates  these  codes  into  the  form 
so  it  is  easier  to  identify  the  appropriate 
release  or  other  waste  management 
activity  for  the  toxic  chemical  reported, 
and  thus  provides  greater  clarity  to  the 
information  collected. 

Also,  in  light  of  feedback  received 
from  stakeholders,  EPA  has  broken  the 
information  collected  on  releases  in 
section  8.1  of  part  II  into  four 
subcategories  which  are;  total  onsite 
uncontained  releases;  total  onsite 
contained  disposal;  total  offsite 
uncontained  releases;  and  total  offsite 
contained  disposal.  The  category  of 
contained  disposal  would  include  the 
quantities  sent  to  on-site  or  off-site 
landfills  and  Class  I  Underground   ? 
Injection  Control  wells.  This  would 
provide  a  more  complete 
characterization  of  "TRI  chemicals  in 
waste  streams  by  distinguishing 
between  releases  to  ambient  media  and 
releases  to  managed  facilities  consistent 
with  environmental  reporting 
requirements  under  other  laws.  The 
presence  of  only  one  of  these  factors  is 
not  considered  enough  to  consider  the 
release  "contained";  for  example, 
regulated  air  stack  emissions  are  clearly 
not  contained  releases.  Therefore,  all 
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ijslease  quantities  other  than  quantities 
sent  to  on-site  or  off-site  landfills  and 
Class  I  Undergroimd  Inject  Control 
wells  would  be  included  in  the  category 
of  uncontained  releases.  This  change 
and  others  are  described  in  more  detail 
ia  section  3(b)  of  the  ICR  Supporting 
Statement.  Also,  a  draft  of  the  proposed 
Form  R  and  crosswalk  table  can  be 
fbund  in  Appendix  G  of  the  ICR 
Supporting  Statement. 

EPA  is  interested  in  receiving 
comments  on  the  proposed  changes  to 
the  Form  R  and  is  particularly  interested 
in  receiving  comment  on  whether  the 
individual  waste  streams  in  section  5 
are  appropriately  classified  as  either 
contained  or  uncontained  for  section  8. 
In  addition,  the  Agency  is  soliciting 
i|iput  on  whether  the  headings  used  in 
section  8  are  appropriate  to  describe  the 
intended  categories. 

Vl.  To  What  Information  CoUection 
Activity  or  ICR  Does  This  Notice 
Apply? 

I  lEPA  is  seeking  comments  on  the 
following  ICR,  as  well  as  the  Agency's 
intention  to  renew  the  corresponding 
0MB  approval,  which  is  cmrently 
scheduled  to  expire  on  October  31, 
2003. 

Title:  Toxic  Chemical  Release 
Reporting. 

ICR  numbers:  EPA  ICR  No.  1363.13, 
CMBNo.  2070-0093. 

Abstract:  EPCRA  section  313  requires 
owners  and  operators  of  certain 
facilities  that  manufactvue,  process,  or 
otherwise  use  any  of  over  650  listed 
toxic  chemicals  and  chemical  categories 
in  excess  of  applicable  threshold 
quantities  to  report  annually  to  the 
Environmental  Protection  Agency  and 
to  the  states  in  which  such  facilities  are 
located  on  their  environmental  releases 
and  transfers  of  and  other  waste 
management  activities  for  such 
chemicals.  In  addition,  section  6607  of 
the  Pollution  Prevention  Act  (PPA) 
requires  that  facilities  provide 
information  on  the  quantities  of  the 
toxic  chemicals  in  waste  streams  and 
the  efforts  made  to  reduce  or  eliminate 
those  quantities. 

j  Annual  reporting  under  EPCRA 
section  313  of  toxic  chemical  releases 
and  other  waste  management 
information  provides  citizens  with  a 
more  complete  picture  of  the  total 
disposition  of  chemicals  in  their 
commimities  and  helps  focus  industries' 
attention  on  pollution  prevention  smd 
source  reduction  opportunities.  EPA 
believes  that  the  public  has  a  right  to 
know  about  the  disposition  of  chemicals 
within  communities  and  the 
management  of  such  chemicals  by 
facilities  in  industries  subject  to  EPCRA 


section  313  reporting.  This  reporting  has 
been  successful  in  providing 
communities  with  important 
information  regarding  the  disposition  of 
toxic  chemicals  and  other  waste 
management  information  of  toxic 
chemicals  from  manufactiu-ing  facilities 
in  their  areas. 

EPA  collects,  processes,  and  makes 
available  to  the  public  all  of  the 
information  collected.  The  information 
gathered  under  these  authorities  is 
stored  in  a  database  maintained  at  EPA 
and  is  available  through  the  Internet. 
This  information,  commonly  known  as 
the  Toxics  Release  Inventory  (TRI),  is 
used  extensively  by  both  EPA  and  the 
public  sector.  Program  offices  within 
EPA  use  TRI  data,  along  with  other 
soiu-ces  of  data,  to  establish  priorities, 
evaluate  potential  exposure  scenarios, 
and  undertake  enforcement  activities. 
Environmental  and  public  interest 
groups  use  the  data  in  studies  and 
reports,  making  the  public  more  aware 
of  releases  of  chemicals  in  their 
communities. 

Comprehensive  publicly-available 
data  about  releases,  transfers,  and  other 
waste  management  activities  of  toxic 
chemicals  at  the  community  level  are 
generally  not  available,  other  than  under 
the  reporting  requirements  of  EPCRA 
section  313.  Permit  data  are  often 
difficult  to  obtain,  are  not  cross-media 
and  present  only  a  limited  perspective 
on  a  facility's  overall  performance.  With 
TRI,  and  the  real  gains  in  understanding 
it  has  produced,  commimities  and 
governments  know  what  toxic 
chemicals  industrial  facilities  in  their 
area  release,  transfer,  or  otherwise 
manage  as  waste.  In  addition,  industries 
have  an  additional  tool  for  evaluating 
efficiency  and  progress  on  their 
pollution  prevention  goals. 

Responses  to  the  collection  of 
information  are  mandatory  [see  40  CFR 
part  372).  Respondents  may  claim  all  or 
part  of  a  notice  confidential.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  ciurently  valid  0MB 
control  niunber.  The  0MB  control 
numbers  for  EPA*s  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Vn.  What  Are  EPA's  Burden  and  Cost 
Estimates  for  This  ICR? 

Under  the  PRA,  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 


information  to  or  for  a  federal  agency. 
For  this  collection,  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

The  ICR  supporting  statement 
provides  a  detailed  explanation  of  this 
estimate,  which  is  only  briefly 
siunmarized  in  this  notice.  The  annual 
public  burden  for  this  collection  of 
information  is  estimated  to  average  19.5 
hours  per  response.  The  following  is  a 
summary  of  the  estimates  taken  from  the 
ICR: 

Respondents/affected  entities:  Entities 
potentially  affected  by  this  action  are 
owners  or  operators  of  certain  facilities 
that  manufacture,  process,  or  otherwise 
use  certain  specified  toxic  chemicals 
and  chemical  categories  and  are 
required  to  report  annually  on  the 
environmental  releases  and  transfers  of 
waste  management  activities  for  such 
chemicals. 

Estimated  total  number  of  potential 
responses:  84,000. 

Frequency  of  response:  Annual. 

Estimated  total  annual  burden  hours: 
2,403,867. 

Estimated  total  annual  burden  costs: 
$106.2  million. 

Vm.  Are  There  Changes  in  the 
Estimates  From  the  Last  Approval? 

As  a  resuh  of  OMB's  03/10/2003 
approval  of  the  last  ICR  renewal.  OMB's 
inventory  reflects  88,117  responses  and 
5,566,564  hours  for  this  information 
collection.  This  ICR  supporting 
statement  is  for  84,000  responses  and 
2,403,867  hours.  The  reduction  in 
biu-den  of  approximately  3.16  million 
hours  is  the  result  of  three  adjustments. 

The  first  adjustment  is  to  the  number 
of  responses.  The  estimate  of  88,117 
responses  in  the  existing  OMB  approval 
incorporated  a  predicted  reporting 
increase  from  the  economic  analysis  of 
the  final  rule  to  lower  reporting 
thresholds  for  lead  and  lead 
compounds.  This  prediction 
overestimated  actual  reporting  levels; 
EPA  received  about  70  percent  of  the 
additional  lead  and  lead  compoimd 
reports  that  were  forecast.  The  number 
of  responses  in  this  ICR  supporting 
statement  have  been  adjusted  to 
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accurately  reflect  actual  reporting  levels 
(rounded  to  the  next  highest  thousand 
responses).  This  adjustment  accounts 
for  a  decrease  of  about  218,000  hours. 

The  second  adjustment  is  to  the  unit 
burden  hours.  EPA  has  adjusted  the 
estimate  of  unit  burden  hours  for  Form 
R  completion  in  subsequent  years  from 
47.1  hours  to  14.5  hours  based  on 
responses  from  actual  TRI  reporting 
facilities.  This  adjustment  accoimts  for 
a  decrease  of  about  2.68  million  hours. 

The  third  adjustment  relates  to  the 
adoption  of  TRI-ME,  an  automated 
reporting  software  package.  EPA  has 
reduced  the  burden  estimates  related  to 
Form  R  Completion  and  Recordkeeping/ 
Submission  by  25  percent  for  the  reports 
filed  using  TRI-ME.  On  an  annualized 
basis,  an  estimated  60  percent  of  reports 
are  expected  to  be  filed  using  TRI-ME 
over  the  three  years  of  the  ICR.  This 
adjustment  accounts  for  a  decrease  of 
about  261,000  hours. 

The  sum  of  these  adjustments  is  a 
decrease  of  4,117  responses  and 
3,162,697  biuden  hours  from  the  current 
approved  total.  These  adjustments  are 
described  in  further  detail  in  the 
supporting  statement  for  this  ICR, 
available  in  the  public  version  of  the 
official  record. 

K.  What  Is  the  Next  Step  in  the  Process 
for  This  ICR? 

EPA  will  consider  the  comments 
received  and  amend  the  ICR  as 
appropriate.  The  final  ICR  package  will 
then  be  submitted  to  OMB  for  review 
and  approval  pursuant  to  5  CFR 
1320.12.  EPA  will  issue  another  Federal 
Register  notice  pursuant  to  5  CFR 
1320.5(a)(l)(iv)  to  announce  the 
submission  of  the  ICR  to  OMB  and  the 
opportunity  to  submit  additional 
comments  to  OMB.  If  you  have  any 
questions  about  this  ICR  or  the  approval 
process,  please  contact  the  person{s) 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Dated:  June  25.  2003. 
Kimberly  T.  Nelson, 

Assistant  Administrator.  Office  of 

Environmental  Information. 

(FR  Doc.  03-16585  Filed  6-30-03;  8:45  am] 
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Summary  Sheet 

Section  I.  Overview 

A.  Summary 

This  action  known  as  the  Solicitation 
Notice  for  the  Children's  Environmental 
Health  Protection  State  Level 
Collaboration  to  Address  Childhood 
Asthma  Initiative,  Fiscal  Year  2003 
announces  the  availability  of  funds  firom 
the  Environmental  Protection  Agency's 
(EPA)  Office  of  Children's  Health 
Protection  (OCHP),  to  support  the  efforts 
of  state  environment  and  health 
agencies  together  to  minimize  the 
enviromnental  factors  that  exacerbate 
asthma  symptoms  in  children. 

B.  Authorities 

Section  103  of  the  Clean  Air  Act 
(CAA)  authorizes  EPA's  Administrator 
to  conduct  and  promote  the 
coordination  and  acceleration  of 
research,  investigations,  experiments, 
demonstrations,  surveys  and  studies 
relating  to  the  causes,  effects  (including 
health  and  welfare  effects),  extent, 
prevention,  and  control  of  air  pollution 
by  making  grants  to  air  pollution  control 
agencies,  to  other  public  or  nonprofit 
private  agencies,  institutions,  and 
organizations  for  purposes  stated  in 
section  103(a)(1)  http://www.epa.gov/ 
oar/caa/caal03.txt. 

The  goal  of  the  Children's 
Environmental  Health  Protection 
program  (hereinafter  "the  Initiative")  is 
to  minimize  and/or  eliminate  children's 
exposure  to  environmental  health 


threats —  recognizing  children's  special 
vulnerability  to  these  threats  and 
recognizing  the  possibility  of 
preventable  childhood  exposures 
leading  to  lifelong,  irreversible 
consequences.  This  program  is  included 
within  the  Catalogue  for  Domestic 
Assistance  (CFDA)  listing  number: 
66.609  found  at  http://www.cfda.gov. 
This  funding  initiative  will  support 
planning  and/or  demonstration  projects 
related  specifically  to  the  environmental 
triggers  of  childhood  asthma. 

C.  Background 

In  recent  years.  EPA's  Office  of 
Children's  Health  Protection  has 
encouraged  and  supported  collaboration 
between  state  level  health  and 
environment  agencies  toward  the  end  of 
building  state  capacity  to  combat 
childhood  asthma. 

Since  the  summer  of  2001,  the 
Environmental  Coimcil  of  the  States 
(ECOS)  has  collaborated  with  the 
Association  of  State  and  Territorial 
Health  Officials  (ASTHO)  and  the  U.S. 
Environmental  Protection  Agency  to 
design  a  flexible  template  for  state  level 
strategies  and  actions  to  minimize 
envirormiental  factors  that  contribute  to 
asthma  in  children. 

This  focus  on  environmental  factors 
complements  the  on-going  Centers  for 
Disease  Control  (CDC)  state  asthma 
program  which  recognizes  the  need  to 
address  environmental  factors  but  does 
not  explicitly  provide  guidance  or 
support  for  this  aspect  of  disease 
prevention  and  control.  This  action  may 
also  complement  Housing  and  Urban 
Development's  (HUD)  Healthy  Homes 
Initiative,  which  supports  effective 
home  assessment  and  intervention 
programs  as  well  as  public  education. 

Throughout  2002,  ECOS,  ASTHO,  and 
EPA  hosted  a  series  of  four  workshops 
to  refine  the  details  of  a  cooperative 
approach  in  four  specific  areas:  Data, 
environmental  factors  iu  homes, 
environmental  factors  in  schools  and 
child  care  facilities,  and  outdoor 
environmental  factors. 

The  eligible  funding  categories  and 
guiding  principles  of  this  Request  for 
Applications  are  a  reflection  of  the  draft 
action  agenda.  Catching  Yovu  Breath, 
http://www.astho.org/pubs/ 
CatchingYourBreathReport.pdf  that 
resulted  from  this  intensive 
collaborative  visioning  process. 

D.  Proposal  Categories 

The  Initiative  plans  to  award 
assistance  agreements  (grants  and 
cooperative  agreements)  to  state  health 
and  environment  agencies  and/or 
regional  air  authorities  with  formal 
delegated  authorities  with  a  project 
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period  not  to  exceed  24  months  in  two 
main  categories: 

(1)  Program  planning  projects; 

(2)  Program  demonstration  projects. 
The  specific  funding  priorities  for 

each  category  are  described  in  detail 
below.. 

E,  Dollar  Limits  per  Proposal 

For  this  competition,  the  Initiative 
anticipates  making  available 
approximately  $360,000  under  this 
solicitation  to  fund  approximately  9  to 
12  awards.  The  dollar  amount  of  each 
award  will  vary  depending  upon 
Initiative  priorities,  proposal  quality 
and  level  of  activity,  and  resource 
availability.  Proposals  for  less  than 
$20,000  or  greater  than  $50,000  will  not 
be  considered.  EPA  reserves  the  right  to 
reject  all  proposals  and  make  no  awards. 

Projects  not  selected  for  award  under 
this  solicitation  will  be  retained  on  file 
and  made  available  to  other  EPA  offices 
for  potential  funding  for  a  period  of  one 
year  from  the  date  of  receipt  by  EPA. 
This  solicitation  notice  contains  all  the 
information  and  forms  necessary  to 
prepare  a  Letter  of  Intent.  Should  your 
Letter  of  Intent  be  approved,  this 
soUcitation  package  directs  you  to  web 
and  mailed  sources  of  the  application 
kit  for  a  Full  Proposal.  If  your  Full 
Ptoposal  is  selected  for  possible  award, 
your  EPA  Regional  Office  will  supply 
you  with  additional  Federal  forms 
needed  to  process  your  Full  Proposal  for 
award. 

Section  n.  Dates  and  Deadlines 

F.  Dates  and  Deadlines 

|(1)  The  Initiative  Solicitation  will  be 
issued  on  or  about  July  11,  2003. 

(2)  Letters  of  Intent  are  due  to  EPA  via 
e-mail  on  or  before  August  1 1 ,  2003. 

(3)  Confirmation  of  Receipt  of  the 
e-mailed  Letter  of  Intent  will  be  issued 
not  more  than  7  business  days  after 
receipt  by  the  Agency.  Applicant  should 
follow-up  by  phone  immediately  to 
202-564-2646  if  acknowledgement  from 
EPA  is  not  received  within  this  time 
period. 

(4)  Applicants  submitting  a  Letter  of 
Intent  will  be  notified  via  e-mail  on  or 
before  August  22,  2003  if  they  are 
deemed  eligible  to  participate  in  the 
Pre-application  Assistance  Call  and  to 
submit  a  Full  Proposal. 

(5)  Pre-application  Assistance  Call 
will  be  held  on  September  3,  2003. 
Applicants  with  accepted  Letters  of 
Intent  who  expressed  an  interest  in 
participating  in  the  Pre-application 
Assistance  Call  will  be  advised  via 
e-mail  of  the  call-in  niunber. 

(6)  Due  Date— Octob#  6,  2003.  for 
Full  Proposals  fix)m  invited  eligible 


applicants  to  be  delivered  to  the  courier 
for  shipment  or  postmarked  (see  note 
below  re:  postal  mailing.  Full  Proposals 
shipped  or  mailed  after  this  date  will 
not  be  considered  for  funding  under  this 
solicitation. 

(7)  Applicants  will  receive  an  e-mail 
notification  of  receipt  of  the  Full 
Proposal  within  one  month  of  receipt  by 
the  Agency. 

(8)  Selected  projects  will  be 
announced  on  or  aroimd  December  1, 
2003. 

(9)  Start  Date  for  Projects — February 
1,  2004,  is  the  earliest  start  date  that 
applicants  should  plan  on  and  enter  on 
their  application  forms  and  time  lines. 
Grant  recipients  may  begin  incurring 
allowable  costs  on  the  start  date 
identified  in  the  EPA  grant  award 
agreement.  Budget  periods  may  nm 
from  18-24  months. 

(10)  Rejection  Letters — Rejection 
Letters  are  usually  sent  within  6  months 
after  submission  of  the  FiUl  Proposal. 

Section  HI.  Addresses  fbr  Delivering 
Letters  of  Intent  and  Full  Proposals 


G.  Letters  of  Intent 

Letters  of  Intent  should  have  an  e-mail 
subject  line  starting  with  Letter  of 
Intent:  followed  by  yovu  Project  Title. 
The  e-mail  should  be  sent  to 
fletcher.bettina@epa.gov. 

H.  Full  Proposals  if  Invited  by  EPA 

Full  Proposals  If  Invited  By  EPA — Due 
to  on-going  mail  delays  in  the 
Washington,  DC  area,  applicants  who 
are  invited  to  submit  a  Full  Proposal  are 
strongly  encouraged  to  send  original 
Full  Proposals  signed  by  an  authorized 
representative  of  their  state  organization 
by  way  of  a  private  shipping  company 
(e.g..  Federal  Express,  UPS,  DHL,  or 
courier)  to  the  attention  of:  Bettina 
Fletcher,  U.S.  EPA,  Office  of  Children's 
Health  Protection,  1200  Pennsylvania 
Ave,  NW.,  Mail  Code  1107A,  Room 
2512  Ariel  Rios  North,  Washington,  DC 
20004. 

If  Full  Proposals  are  mailed,  send 
them  to:  Bettina  Fletcher,  U.S.  EPA, 
Office  of  Children's  Health  Protection, 
1200  Permsylvania  Ave,  NW.,  Mail  Code 
1107A,  Room  2512  Ariel  Rios  North, 
Washington,  DC  20460. 

Section  IV.  Eligible  Applicants  and 
Activities 

/.  Eligible  Applicants- 

To  be  eligible  to  compete  for  these 
assistance  funds,  applicants  must: 

(1)  Meet  standards  for  eligibility 
described  in  section  103(b)(3)  of  the 
CAA  (http://www.epa.gov/oar/caa/ 
caal03.txt). 


(2)  Represent  one  of  the  states  from 
EPA  Regions  2  through  10.  States  from 
EPA's  Region  1  (CT,  MA,  ME,  NH,  RI, 
and  VT)  may  not  apply  under  this  grant« 
Assistance  programs  in  this  area  for 
these  states  were  addressed  through  a 
different  solicitation.  See  note  betow  for 
the  related  Region  1  grant  for  which 
these  states  were  eligible. 

(3)  Adhere  to  the  provisions  of  The 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  (SPOC  List)  applies.  See 
http://www.whitehouse.gov/omb/grants/ 
spoc.html  for  further  information. 

(4)  Demonstrate  that  you  are  a  state 
health,  or  environment  or  a  regional  afr 
authority  with  formal  delegated 
authority.  While  only  these  agencies 
may  be  the  direct  recipients  and  lead 
project  administrators  of  the  project, 
other  partners  are  eligible  for 
compensation  through  sub-contracting 
agreement(s)  between  the  lead  agency 
and  collaborating  partners  as  long  as  the 
state  agency  maintains  a  substantive 
role  in  the  project. 

Projects  that  include  and  demonstrate 
a  substantive  and  active  collaboration 
between  a  state  health  agency  and  a 
state  environment  agency  will  be 
evaluated  more  favorably.  [See  selection 
criteria  below).  This  collaboration  could 
be  reflected  in  activities  such  as: 

(a)  Both  agencies  dedicating 
personnel; 

(b)  Agencies  co-spOnsoring  crucial 
meetings;  or 

(c)  Both  agencies  being  involved  in 
peer  reviews  of  dociunents  and/or 
products. 

/.  Exceptions 

(1)  Special  Note  to  EPA  Region  1 
States: 

The  EPA  Region  1  states  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  Rhode  Island  and 
Vermont  are  expressly  excluded  from 
this  funding  Initiative.  Funding  was 
available  directly  from  the  Region  1 
Office  through  a  different  solicitation 
known  as  the  Healthy  Communities 
Grant  Program  to  support  New  England 
states'  efforts  in  the  arena  of  childhood 
asthma  and  related  community-based 
endeavors.  See  http://www.epa.gov/ 
regional /grants/ 

healthycommunities.html  or  contact 
Sandra  Padula  at  (617)  918-1797  for 
more  information. 

K.  Multiple  Proposals 

State  organizations  within  one  state 
may  submit  more  than  one  proposal  if 
the  proposals  are  for  different  projects. 
However,  no  more  than  one  grant  will 
be  awarded  to  a  state  during  the  same 
fiscal  year.  State  organizations  are 
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encouraged  to  collaborate  with  joint 
proposals  under  this  solicitation  that  is 
focused  on  bringing  environment  and 
health  departments  together  to  address 
environmental  triggers  of  childhood 
asthma. 

L.  Eligible  Expenses 

(1)  Salaries/ fringe; 

(2)  Travel; 

(3)  Communications; 

(4)  Equipment  rental; 

(5)  Indirect  overhead; 

(6)  Public  outreach  efforts 
(workshops,  public  forums,  meeting 
expenses); 

(7)  Office  expenses; 

(8)  Prmting  and  copying; 

(9)  Conference  and  promotional 
materials;  and 

(10)  Web  site  dissemination  of 
information  related  to  the  project. 

M.  Ineligible  Expenses 

(1)  Capital  improvements; 

(2)  Construction  projects; 

(3)  Lobbying  or  political  activities; 

(4)  Formal  education; 

(5)  Entertaiimient; 

(6)  Remediation  and  removal  ; 

(7)  Provision  of  medical  equipment 
and  supplies; 

(8)  Air  sampling;  and 

(9)  Grants  solely  for  equipment 
pmt;hases. 

Section  V.  Funding  Priorities 

N.  Solicitation  Phases 

All  states  have  a  long  history  of 
working  on  childhood  asthma. 
However,  asthma  has  been  seen'    • 
traditionally  as  a  health  issue  alone.  In 
the  course  of  the  ECOS/ASTHO  work 
with  the  states,  states  have  become 
increasingly  aware  of  the  need  for  state 
environment  and  health  agencies  to 
develop  collaboratively  state  strategies 
and  actions  to  minimize  environmental 
factors  that  contribute  to  asthma  in 
children.  Applicants  are  strongly 
encouraged  to  review  the  ECOS/ASTHO 
state  drsrft  action  agenda.  Catching  Your 
Breath,  at  http://www.astho.org/pubs/ 
CatchingYourBreathReport.pdf  to  gain  a 
full  understanding  of  the  work  to  date 
by  the  states. 

To  help  states  progress  regardless  of 
where  they  are  on  the  continuum,  OCHP 
has  divided  this  solicitation  into  two 
parts  or  "Phases,"  one  for  those  states 
that  are  in  the  planning  stages  and  one 
for  states  that  are  prepared  to  conduct 
demonstration  projects  to  explore 
approaches  to  addressing  the  issues. 
These  Phases  are  described  below. 
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O.  Funding  Priorities  and  Sample 
Outcomes  for  Phase  A  Planning  Projects 

Note:  States  Receiving  Planning  Funding 
from  the  Centers  for  Disease  Control  (CDC): 
In  order  to  be  eligible  for  EPA  planning 
funds,  you  must  demonstrate  that  the 
activities  you  propose  represent  gaps  in  your 
current  CDC  work  plan.  For  example,  you 
might  discuss  how  EPA  funds  will 
substantially  enhance  your  ability  to  address 
the  environmental  componentsof  the 
planning  process. 

(1)  Guiding  Principles 

(a)  Ensure  that  plaiming  activities 
incorporate  envirorunentd  factors 
relating  to  asthma. 

(b)  Ensure  that  the  results  are 
presented  in  terms  that  are  sensitive  and 
appropriate  to  the  diverse  languages  and 
cultures  of  their  audience. 

(2)  Funding  Priorities 

All  planning  proposals  should 
include  a  strategic  planning  element 
that  bridges  state  environment  and 
health  departments.  Proposals  may  also 
focus  on  achieving  results  in  one  or 
more  of  the  other  Initiative  areas  listed 
below: 

(a)  Strategic  Planning:  Draft  a 
statewide  plan  for  addressing  the 
enviroimiental  components  of 
childhood  asthma.  This  may  be 
accomplished  via  a  state  Asthma 
Siunmit,  a  statewide  series  of 
participatory  local  forums,  and/or  any 
other  process  that  results  in  a  detailed 
statewide  plan.  Explicitly  outline  how 
official  approval  of  this  plan  will  be 
achieved. 

Note:  This  strategic  planning  may  be 
accomplished  as  a  component  of  a  larger 
state  planning  process  to  comprehensively 
address  asthma.  If  the  applicant  is  a  CDC 
planning  grant  recipient,  the  strategic 
planning  activities  must  substantially 
enhance  the  CDC-funded  process  and  address 
environmental  factors. 

(b)  Surveillance:  Design  a  state  level 
system  to  understand  and  uniformly 
track  the  burden  of  childhood  asthina  as 
it  relates  to  the  environment.  This  may 
include  collection  of  environmental 
data  as  well  as  collection  of  health  data. 
The  surveillance  plans  could  include  a 
systematic  evaluation  of  existing 
tracking  mechanisms  to  identify  data 
needs,  best  practices,  information 
sharing  opportunities,  etc. 

(c)  Coalition  Building:  Build  effective 
partnerships  and/or  coalitions  to 
communicate,  coordinate,  and  share 
resources.  These  coalitions  of  groups 
could  include  coordinated  outreach  to 
targeted  conununities;  economic 
development  including  access  to  funds 
for  building  renovations  that  promote 


healthy  indoor  environments  for  schools 
or  child  care  centers,  etc. 

(d)  Institutionalize  Environmental 
Management  of  Asthma:  Develop  a  state 
policy/plan  that  integrates 
environmental  management  of  asthma 
into  asthma  disease  management 
programs  offered  to  children  covered 
under  Medicaid  and  the  State  Children's 
Health  Insurance  Program. 

(3)  Sample  Outcomes/Results  for  Phase 
A  Plaiming  Projects 

(a)  An  Asthma  Strategic  Plan  is 
developed  and  adopted  by  the  state 
environmental  and  health  organizations. 

(b)  Coalition  "Charter"  is  developed, 
detailing:  membership  responsibilities, 
bylaws,  vision  or  mission  statement, 
leadership  responsibilities,  and  a  budget 
(funding  sources  secured  and  allocated.) 

(c)  An  integrated  tracking  system  is 
established  that  can  be  used 
meaningfully  by  both  health 
professionals  and  environmental 
agencies. 

(d)  A  coalition  is  formed  that 
facilitates  the  procurement  of  low  cost 
materials  for  building  renovations. 

P.  Funding  Priorities  and  Sample 
Outcomes  for  Phase  B  Demonstration 
Projects 

Note:  Phase  B  Demonstration  Project 
funding  is  intended  for  the  development  and 
evaluation  of  new  approaches  and  is 
expressly  NOT  to  be  used  to  execute  ongoing 
state  programs. 

(1)  Guiding  Principles 

(a)  Ensure  that  education,  training, 
and  outreach  efforts  are  sensitive  to  and 
appropriately  address  the  diverse 
languages  and  cultures  of  their 
audiences. 

(b)  Data  should  be  gathered,  analyzed, 
and  presented  at  the  "smallest"  level 
possible — smallest  geographic  area, 
shortest  possible  time  frame,  smallest 
age  range,  etc.  f 

(c)  Consider  utilizing  existing 
programs  and  materials  from  EPA  and 
other  sources  prior  to  developing  new 
tools.  Examples  of  existing  resoiu-ces 
include:  EPA's  lAQ  Tools  for  Schools, 
Smoke-free  Home  Pledge  Campaign  and 
public  service  aimouncement  (PSA)  and 
Asthma  brochures,  PSAs  and  media 
campaign.  ^ 

(2)  Funding  Priorities 

Proposals  should  focus  on  achieving 
results  in  one  or  more  of  the  Initiative 
areas  listed  below: 

(a)  Collection,  Integration  and  Use  of 
Health  and  Environmental  Data: 
Eligible  activities  include  but  are  not        • 
limited  to:  Implementing  new  asthma 
surveillance  system(s);  designing/ 
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implementing  needed  environmental 
data  gathering  system(s);  integrating 
existing  health  data  and  environmental 
data;  analyzing  health  and 
environmental  data;  making  the  resiUts 
of  data  collection  available  to  the 
public; 

(b)  Addressing  Environmental  Factors 
at  Home:  Eligible  activities  include  but 
are  not  limited  to:  Coordinating  with 
existing  home  assessment  programs  to 
include  an  asthma  component; 
implementing  effective  approaches  to 
ehminate  children's  exposure  to 
environmental  tobacco  smoke  such  as 
EPA's  Smoke-free  Home  Pledge 
Campaign;  assisting  families  in 
recognizing  and  preventing/  eliminating 
five  common  indoor  asthma  triggers  at 
home  such  as  second-hand  smoke, 
house  dust  mites,  cockroaches,  mold 
and  animal  dander;  working  with 
housing  authorities  and/or  landlords  to 
improve  indoor  environmental  quality 
in  low-income  and  rental  housing; 
educating  special  audiences  like  the 
media  and  medical  professionals  on 
strategies  for  reducing  environmental 
triggers;  developing  innovative 
approaches  to  fund  and/ or  receive 
reimbiu^ement  for  in-home 
interventions  (education  and  mitigation 
techniques)  through  public  (e.g. 
Medicaid  and  State  Children's  Health 
Insiu^nce  Programs)  and/or  private 
health  insurance;  etc. 

(c)  Addressing  Environmental  Factors 
at  Schools  &■  Child  Care  Facilities: 
Eligible  activities  include  but  are  not 
limited  to:  Implementing  education 
programs,  such  as  EPA's  hidoor  Air 
Quality  Tools  for  Schools  Program,  for 
child  care  and  school  personnel  on 
improving  indoor  environmental  quality 
to  minimize  triggers;  implementing  state 
policies/plans  to  improve  indoor 
environmental  quality  and 
environmental  health  in  schools  and/or 
child  care  facilities;  developing  and 
promoting  state  policies/plans  to 
address  existing  environmental  health 
problems  and  prevent  new  ones; 
developing  and  promoting  state 
policies/plans  to  ensiue  proper  building 
maintenance  including  funthng  needs; 
developing  and  promoting  state 
policies/plans  for  environmentally 
sound  school  design  and  construction 
protocols;  increasing  the  efficacy  of 
coordinated  school  health  teams  to 
address  the  needs  of  students  with 
asthma;  etc. 

(d)  Addressing  Outdoor 
Environmental  Factors:  Eligible 
activities  include  but  are  not  limited  to: 
Implementing  steps  to  reduce  children's 
exposure  to  diesel  exhaust;  investigating 
and/or  disseminating  findings  about 
health  risks  associated  with  burning; 


investigating  the  connection  between 
hazardous  air  pollutants  and  asthma; 
designing  and  implementing  systems  to 
forecast  air  quality  (to  help  people  take 
steps  to  protect  their  own  health  as  well 
as  reduce  the  activities  that  cause 
pollution);  developing  and 
disseminating  guidelines  for  low  pollen 
planting,  especiaUy  in  areas  designed 
for  use  by  children;  etc. 

(3)  Sample  Outputs  and  Outcomes  for 
Asthma  Projects 

(a)  Number  of  households  of  children 
with  asthma  that  have  reported  reduced 
exposure  to  indoor  asthma  triggers. 

(b)  Number  and  names  of  pubhc 
health  organizations  (HMOs,  corporate 
wellness  programs,  hospitals)  urging 
education  and  action  to  reduce  the 
exposure  of  people  with  asthma  to 
indoor  asthma  triggers,  action  on 
secondhand  tobacco  smoke  exposure, 
and/or  lAQ  management  in  schools. 

(c)  Decreased  numbers  of:  ER  visits, 
in-patient  hospital  admissions,  sick 
visits  to  primary  care  physicians  for 
asthma,  school  days  missed,  rescue 
medication  uses. 

(d)  Increased  nimibers  of:  symptom- 
free  days. 

(e)  Estimated  cost  savings. 

Section  VI.  Application  Process 

Q.  Application  Process 

The  application  process  involves  two 
stages: 

Stage  1 :  Letter  of  Intent  (up  to  2 
pages).  Letters  of  Intent  submitted  to 
EPA  will  be  screened  for  basic  eligibility 
and  administrative  responsiveness. 
Only  those  proposals  satisfying  all  the 
basic  requirements  will  be  invited  to 
submit  a  Full  Proposal. 

Stage  2:  Full  Proposal  submission 
(preceded  by  opportunity  to  participate 
in  optional  Pre-proposal  Assistance 
Call). 

Note:  See  section  VIII.  Requirement  for 
Letters  of  Intent  and  Full  Proposals  for  the 
content  and  formats  required  for  the  Letters 
of  Intent  and  Full  Proposal. 

Section  VII.  Requirements  for  Letters  of 
Intent  and  Full  Proposals 

R.  Stage  1 :  Letter  of  Intent  (Up  to  two 
pages) 

A  Letter  of  Intent  is  due  via  e-mail  to 
fletcher.bettina@epa.gov  on  or  before 
August  11,  2003.  Letters  of  Intent 
should  have  an  e-mail  subject  line 
starting  with  Letter  of  Intent:  followed 
by  your  Project  Title.  A  sample  Letter  of 
Intent  is  provided  as  an  attachment  to 
this  solicitation.  A  copy  also  can  be 
found  at:  http://yosemite.epa.gov/ochp/ 
ochpweb.nsf/content/gmnts.htm.  Your 


Letter  of  Intent  must  provide  all  of  the 
following  information: 

(Section  1)  Contact  information  for 
your  organization: 

(a)  Name  of  your  organization; 

(b)  Project  name; 

(c)  Name  of  authorized  representative; 

(c)  Address; 

(d)  Phone  niunber  and  fax  number, 

(e)  E-mail  address; 
(d)  Web  site,  if  any. 

(Section  2)  A  brief  description  of  how 
your  agency  proposes  to  collaborate 
with  sister  state  agency(ies). 

(Section  3)  One  page  project  summary 
including: 

(a)  Description  of  the  organizational 
imit  which  will  lead/ oversee  the  project; 

(b)  A  brief  siunmary  statement  that 
articulates  the  project's  concept  and 
states  its  goals  and  objectives; 

(c)  Identification  of  the  funding 
priority  addressed  by  the  project; 

(d)  A  brief  summary  of  the  method 
that  will  be  used  to  achieve  the  project 
goals;  and 

(e)  Summary  of  the  kinds  of  activities 
that  will  be  funded  by  the  project. 

(Section  4)  Indication  of  Interest  in 
Participating  in  optional  Pre-application 
Assistance  Call  and  Special  Needs: 

(a)  Indication  if  you  would  like  to 
participate  in  the  September  3,  2003, 
Pre-application  Assistance  Call  if  your 
Letter  of  Intent  is  accepted. 

Note:  Letters  of  Intent  submitted  to  EPA 
will  be  screened  for  basic  eligibility  and 
administrative  responsiveness.  Only  those 
proposals  satisfying  all  the  basic 
requirements  will  be  invited  to  submit  a  Full 
Proposal;  and 

(b)  Indication  of  any  special  needs  to 
permit  participation  on  such  a  call. 

(Section  5)  Nomination  of  questions 
to  be  answered  on  the  call. 

S.  Stage  2:  Full  Proposals  (Including 
Optional  Pre-Proposal  Assistance 
Conference  Call) 

Note:  If  your  Letter  of  Intent  is  accepted, 
you  will  be  invited  to  participate  in  Stage  2. 

(1)  Optional  Pre-proposal  Assistance 
Conference  Call.  An  optional  Pre- 
proposal  Assistance  Conference  Call 
will  be  held  on  September  3,  2003,  to 
answer  any  questions  prospective 
eligible  applicants  may  have.  If  you 
indicate  in  your  Letter  of  Intent  a  desire 
to  participate  in  the  Pre-proposal 
Assistance  Conference  Call  and  your 
Letter  of  Intent  is  found  to  be  eligible, 
you  will  be  emailed  instructions  for 
participating  in  the  conference  call. 

Note:  Applicants  should  periodically  check 
the  Web  page  below  for  updated  information 
to  applicants  [e.g.  posting  of  some  Qs&As 
from  Letters  of  Intent).  Questions  and 
answers  from  the  September  3,  2003,  Pre- 
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application  Assistance  Call  will  be  posted  by 
September  10,  2003,  at:  http:// 
yosemite.epa.gov/ochp/ochpweb.nsf/content/ 
grants.htm. 

(2)  Full  Proposal  (You  must  complete 
both  (a)  the  EPA  Application  Kit  for 
Federal  Assistance  and  (b)  the  Work 
Plan  Proposal  Narrative  as  described 
below). 

(a)  EPA  Application  Kit  for  Federal 
Assistance 

The  EPA  Application  Kit  for  Federal 
Assistance  can  be  obtained  on  the  Web 
at  http://yosemite.epa.gov/ochp/ 
ochpweb.nsf/content/grants.htm  or 
http://www.epa.gov/ogd/grants/ 
howJo_apply.htm.  The  second  Web  site 
also  contains  information  on  completing 
SF-424A  Budget  Forms  and 
Understanding  Cost  Principles  for  a 
Federal  grant. 

(b)  Work  Plan  Proposal  Narrative 

In  addition  to  the  standard  forms 
contained  in  the  EPA  Application  Kit 
for  Federal  Assistance,  you  must  submit 
a  Work  Plan  Proposal  Narrative  of  no 
greater  than  10  pages  (plus  appendices) 
that  follows  exactly  the  format  outlined 
below.  Text  may  be  single  or  double 
spaced,  no  smaller  than  12  point  font. 
The  pages  must  be  letter  sized  (8V2  x  11 
inches).  Margins  are  not  specified. 
Proposals  must  be  legible.  This  format  is 
the  same  whether  you  are  applying  for 
support  for  a  Phase  1  Planning  Project 
or  a  Phase  2  Demonstration  Project. 

(i.)  Contact  Information  Sheet  (1  pg.): 
For  the  project  lead  and  each 
collaborating  partner,  include  contact 
name,  organization,  title,  address, 
phone,  fax,  and  e-mail.- 

(ii.)  One  Page  Project  Summary  (1 
pg): 

Note:  All  proposals  should  be  well 
explained  and  easily  read.  Information 
should  be  clear  and  concise,  well 
organized  and  contain  no  unnecessary 
jargon.  Content  should  include: 

(aa)  Description  of  the  organizational 
imit  that  will  lead/oversee  the  project. 

(bb)  Brief  summary  statement  that 
articulates  the  project's  concept  and 
states  its  goals  and  objectives. 

(cc)  Identification  of  the  funding 
priority  addressed  by  the  project. 

(dd)  Brief  summary  of  the  method  that 
will  be  used  to  achieve  the  project  goals. 

(ee)  Siunmary  of  the  kinds  of 
activities  that  will  be  funded  by  the 
project. 

(iii.)  Project  Description  (Up  to  5 
pages):  Describe  precisely  what  your 
project  wrill  achieve.  In  your  narrative, 
be  siu«  to  answer  these  questions  in  this 
order: 

(aa)  Who  will  conduct  the  project? 
What  experience  do  the  partners  have  in 


addressing  environmental  triggers  of 
childhood  asthma?  What  is  the  nature  of 
your  on-going  programs  addressing 
children's  environmental  health  What 
will  be  the  roles  and  responsibilities  of 
each  partner?  Who  will  be  affected  by 
and/or  benefit  from  your  project?  How 
will  they  be  targeted,  identified,  and 
recruited? 

(bb)  Why  is  it  needed? 
(cc)  What  is  the  purpose  of  your 
project?  Explain  your  strategy — your 
goals  and  objectives,  the  specific 
activities  you  will  conduct  to  achieve 
them,  and  what  your  projected 
outcomes  will  be.  How  will  you 
evaluate  youj  results  and  yoiur  level  of 
success?  Describe  any  mechanisms  for 
tracking  Initiative  outputs  (e.g.  how 
many  households  were  educated,  how 
many  homes  were  assessed,  in  how 
many  homes  were  actions  taken),  and 
evaluating  Initiative  outcomes  {e.g.  the 
effectiveness  of  the  education  and 
mitigation  methods,  the  level  of 
increased  awareness);  How  will  the 
project  be  sustained  beyond  the  life  of 
the  EPA  grant? 

(dd)  How  will  project  deliverables 
and/or  findings  be  presented/packaged 
to  be  shared  with  and  replicated  by 
other  states? 

(ee)  All  projects  should  be  completed 
prior  to  February  1,  2006.  Outline  a 
detailed  time  line/responsibility  matrix 
to  link  yoiu-  project  activities  to  a  clear 
project  schedule.  Indicate  at  what  point 
over  the  months  of  your  budget  period 
each  action,  project  outcome  or 
milestone  occurs  and  indicate  which 
partner  is  responsible  for  each  action. 

(iv.)  Project  Budget  (1-2  pgs.): 
Articulate  how  funds  will  be  used  for 
specific  items  and  activities.  Your 
budget  should  include  some  if  not  all  of 
the  following  major  categories  of 
expenses:  personnel  (salaries  and 
fringe),  travel,  equipment,  supplies, 
contract  costs,  and  indirect  costs. 

(aa)  Eligible  Expenses:  salaries/fringe, 
travel,  communications,  equipment 
rental,  indirect  overhead,  public 
outreach  efforts  (workshops,  public 
forums,  meeting  expenses),  office 
expenses,  printing  and  copying 
(conference  and  promotional  materials), 
and  web  site  dissemination  of 
information  related  to  the  project, 
(bb)  Ineligible  Expenses:  capital 
expenditures,  construction  expenses, 
lobbying,  endowrments,  formal 
educational  expenses,  entertainment, 
remediation  and  removal  expenses, 
medical  equipment  and  supplies,  air 
sampling,  and  equipment  purchases  as 
the  sole  focus  of  the  assistance 
agreement. 

(v.)  Appendices:  As  appropriate  and 
relevant,  include  letters  of  commitment 


from  major  partners  and  resumes  for  key 
persoimel  as  appendices.  Be  sure  letters 
of  commitment  focus  on  the  partner's 
role  in  the  proposed  project.  Do  not 
include  any  materials  other  than  letters 
of  commitment  and  resumes. 

T.  Contents  of  Full  Proposal  Package 

To  support  the  EPA  review  process, 
the  proposal  must  contain  eight  hard 
copy  sets  of  the  following  materials  in 
the  order  listed  below: 

(1)  Completed  EPA  Application  Kit 
for  Federal  Assistjuice  and; 

(2)  Work  Plan  Proposal  Narrative 
consisting  of: 

(a)  Contact  Information  Sheet; 

(b)  Project  Summary; 

(c)  Project  Description; 

(d)  Project  Budget;  and 

(e)  Appendices  exactly  as  defined  in 
Section  Vin.  Requirements  of  Letters  of 
Intent  and  Full  Proposals. 

Please  do  not  submit  additional  items. 
Unnecessary  materials  (cover  letters,  un- 
requested  forms  or  binders  create  extra 
burden  for  the  reviewers  and  failiuB  to 
follow  instructions  may  lower  your 
score. 

Section  Vm.  Review  and  Selection 
Process 

U.  Scoring  (Maximum  Score:  110  Points) 

(1)  Reviewers  will  score  each  Full 
Proposal  based  on  how  well  it: 

(a)  Demonstrates  substantive 
collaborative  partnerships  between  state 
environment  and  health  agencies  and 
demonstrates  that  project  organizations 
and  personnel  have  the  skills  and 
experience  necessary  to  ensure  success. 
(25  points) 

(b)  Demonstrates  that  project  will 
address  a  clear  and  previously  unmet 
need  and  identifies  who  will  benefit 
from  the  project.  (15  points) 

(c)  Estaolishes  reasonable/realistic 
goals  and  objectives  (including 
reasonable  time  frames);  Clearly 
outlines  a  cogent  strategy  for  achieving, 
tracking,  and  demonstrating  meaningftil  ^ 
results;  Outlines  how  results  and  the 
level  of  project  success  will  be 
evaluated;  and  outlines  how  the  project 
will  be  sustained  beyond  the  funding 
cycle.  (40  points) 

(d)  Outlines  a  clear  and  cost  effective 
budget  for  proposed  project.  (15  points) 

(e)  Provides  a  useful  mechanism  for 
project  results,  such  as  product 
deliverables  and  lessons  learned,  to  be 
shared  and  applied  in  other  states.  (5 
points) 

(2)  Bonus  Points  (Up  to  10):  Reviewers 
have  the  flexibility  to  provide  up  to  10 
bonus  points  for  exceptional  project 
qualities  in  accordance  with  one  or 
more  of  the  following  principles  of 
quality  and  efficacy: 
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(a)  Applicant's  proposed  work  targets 
disproportionately  impacted  (with 
respect  to  asthma  severity  or  incidence) 
children. 

(b)  Applicant's  materials  are 
consistent  with  EPA  guidance  and 
recommendations,  hi  particular, 
applicant  outlines  educational  materials 
and  mitigation  methods  for  second-hand 
tobacco  smoke,  house  dust  mites, 
cockroaches,  molds,  and  animal  dander 
that  are  compatible  with  the  guidance 
contained  in  EPA's  asthma  brochure,  A 
Clear  Yoiu  Home  of  Asthma  Triggers: 
Your  Children  will  Breathe  Easier 
http://www.epa.gov/astbma/ 
resources.html  and  the  findings  and 
recommendations  contained  in  the 
January  2000  National  Academy  of 
Sciences  report  on  asthma,  A  Clearing 
the  Air:  Asthma  and  Indoor  Air 
Exposxu-es  http://books.nap.edu/ 
catalog/9610. html. 

(c)  Projects  focused  upon  ambient  air 
pollutants  and  asthma  should  be 
consistent  with  EPA  guidance  that  can 
be  accessed  through  http:// 
www.epa.gov/air/topics/comap.html. 

(d)  Use  of  education  materials 
reflecting  ciurent  standards  for 
conducting  environmental  health  or 
public  health  education  and  outreach 
activities,  particularly  with  respect  to 
motivating  behavioral  changes  in  low- 
literacy,  low-income,  and 
disproportionately  impacted 
populations.  (This  is  not  relevant  for 
Phase  A  Planning  Projects). 

(e)  Proposals  including 
extraordinarily  compelling  examples 
and  other  strengths  noted  by  the 
reviewers  who  evaluate  and  compare 
proposals. 

V.  Proposal  Selection 

Letters  of  hitent  submitted  to  EPA 
will  be  screened  for  basic  eligibility  and 
administrative  responsiveness.  Only 
those  proposals  satisfying  all  the  basic 
requirements  will  be  invited  to  submit 
a  Full  Proposal. 

Full  Proposals  submitted  (by 
invitation)  to  EPA  will  be  evaluated 
screened  again  to  confirm  basic 
eligibility  and  administrative 
responsiveness,  especially 
completeness.  Those  Full  Proposals 
satisfying  administrative  requirements 
will  enter  the  full  evaluation  phase 
review  process.  Full  Proposals  will  be 
evaluated  based  upon  the  quality  of 
their  work  plans.  Reviewers  conducting 
the  screening  and  evaluation  will  be 
EPA  Headquarters,  Regiomil  and 
Program  Office  personnel.  At  the 
conclusion  of  the  evaluation  phase,  the 
reviewers  will  score  Full  Proposals 
based  upon  the  scoring  system 


described  in  detail  above  in  section  VIII 
of  this  solicitation. 

W.  Final  Selections 

After  individual  projects  are 
evaluated  and  scored  by  reviewers,  as 
described  above,  EPA  officials  bom 
Headquarters  and  Regions  will  select  a 
diverse  range  of  finalists  from  the 
highest  ranking  Full  Proposals.  In 
making  the  final  selections,  EPA  will 
take  into  accoimt  geographic 
distribution. 

X.  Notification  to  Applicants 

Applicants  will  receive  an  email 
notification  of  receipt  of  the  Letter  of 
Intent  not  more  than  7  business  days 
after  receipt  by  the  Agency.  Applicants 
with  successful  Letters  of  Intent  will  be 
invited  on  or  before  August  22,  2003  if 
they  are  deemed  eligible  to  participate 
in  the  optional  Pre-application 
Conference  Call  and  to  submit  a  Full 
Proposal.  Applicants  will  receive  an 
email  notification  of  receipt  of  the  Full 
Proposal  within  one  month  of  receipt  by 
the  Agency.  Usually  within  six  months 
of  application,  EPA  will  contact  finalists 
to  request  additional  federal  forms  and 
other  information  as  recommended  by 
reviewers.  Rejection  Letters  are  usually 
sent  within  6  months  after  submission 
of  the  Full  Proposal. 

Section  IX.  Grantee  Responsibilities 

Y.  Responsible  Officials 

Projects  must  be  performed  by  the 
applicant  or  by  a  person  satisfactory  to 
the  applicant  and  EPA.  All  proposals 
must  identify  any  person  other  than  the 
applicant  who  will  assist  in  carrying  out 
the  project.  These  individuals  are 
responsible  for  receiving  the  grant 
award  agreement  from  EPA  and 
ensuring  that  all  grant  conditions  are 
satisfied.  Recipients  are  responsible  for 
the  successful  completion  of  the  project. 

Z.  Incurring  Costs 

No  pre-award  costs  should  be 
inciured  by  the  recipient.  Grant 
recipients  may  begin  incurring 
allowable  costs  on  the  start  date 
identified  in  the  EPA  grant  award 
agreement.  Activities  must  be 
completed  and  funds  spent  within  the 
time  frames  specified  in  the  award 
agreement.  EPA  grant  funds  may  be 
used  only  for  the  purposes  set  forth  in 
the  grant  agreement  and  must  conform 
to  the  Federal  cost  principles  contained 
in  OMB  Circular  A-87;  A-122;  and  A- 
21,  as  appropriate.  Ineligible  costs  will 
be  reduced  from  the  finaJ  grant  award. 

AA.  Reports  and  Work  Products 

Specific  financial  and  other  reporting 
requirements  will  be  identified  in  the 


EPA  grant  award  agreement.  Grant 
recipients  must  submit  formal  quarterly 
progress  reports,  unless  otherwise 
instructed  in  the  award  agreement.  Also, 
two  copies  of  the  final  report  and  two 
copies  of  all  work  products  must  be  sent 
to  the  EPA  project  officer  within  90  days 
after  the  expiration  of  the  budget  pericxi. 
This  submission  will  be  accepted  as  the 
final  requirement,  unless  the  EPA 
project  officer  notifies  you  that  changes 
must  be  made. 

Section  X.  Other  Infbrmation  and 
Shipping 

BB.  Resources 

(1)  Please  visit  our  Web  site  for 
information  on  children's 
environmental  health  issues  and  these 
grant  materials  at  http:// 
yosemite.epa.gov/ochp  and  http:// 
yosemite.epa.gov/ochp/ochpweb.nsf/ 
content/ gmnts.htm,  respectively. 

(2)  We  strongly  suggest  that  applicants 
examine  the  ECOS/ASTHO  state  draft 
action  agenda,  Catching  Your  Breath, 
http://www.astho.org/pubs/ 
CatchingYourBreathReport.pdf  iot 
background  on  State/asthma  activities. 

(3)  First  time  recipients  of  Federal 
funds  are  encouraged  to  familiarize 
themselves  with  the  regulations 
applicable  to  assistance  agreements 
found  in  the  Code  of  Federal 
Regulations  (CFR)  title  40,  part  31  for 
State  and  local  government  entities.  See 
http://www.epa.gov/docs/epacfr40/ 
chapt-I.info/subch-B.html.  You  may  also 
obtain  a  copy  of  the  CFR  title  40,  part 

31  at  your  local  U.S.  Government 
Bookstore,  or  through  the  U.S. 
Government  Printing  Office.  This 
solicitation  notice  contains  all  the 
information  and  forms  necessary  to 
prepare  a  Letter  of  Intent.  If  yoiu  project 
is  selected  as  a  finaUst  after  the 
evaluation  process  is  concluded,  EPA 
will  provide  you  with  additional 
Federal  forms  needed  to  process  your 
Full  Proposal. 

CC.  Regulatory  References 

EPA's  general  assistance  regulations 
at  40  CFR  part  31  apply  to  state 
governments. 

DD.  Federal  Procedares 

(1)  Optional  Pre-proposal  Assistance 
Conference  Call  for  eligible  applicants 
based  upon  EPA  review  of  the  Letter  of 
Intent  has  been  scheduled  for 
September  3,  2003.  Eligible  applicants 
who  indicated  in  their  Letter  of  Intent 

a  desire  to  participate  on  the  call  will  be 
advised  via  email  of  call-in  procedures 
prior  to  the  call. 

(2)  Dispute  Resolution  Process: 
Procedures  are  in  40  CFR  30.63  and  40 
CFR  31.70. 
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EE.  Shipping  and  Mailing  Addresses 
'  and  Information 

Applicants  who  need  more  ' 
information  about  this  grant  or 
clarification  about  specific  requirements 
of  this  Solicitation  Notice,  should 
periodically  check  the  Web  page  httpj 
/yosemite.epa.gov/ochp/ochpweb.nsf/ 
content/grants. htm  for  posted 
information  (e.g.,  administrative 
clarification  and  responses  to  Q's  &  A's 
from  Letters  of  Intent  and  participate,  if 
eligible,  in  the  Pre-proposal  Assistance 
Conference  Call.) 

Note:  To  ensure  fair  and  open  competition, 
EPA  will  answer  no  questions  except  on  the 
pre-application  conference  call. 

Questions  and  answers  from  the 
September  3,  2003,  Pre-application 
Assistance  Call  will  be  posted  within  a 
week  of  the  Assistance  Call  on  the 
OCHP  Web  page  at:  http:// 
fosemite.epa.gov/ochp/ochpweb.nsf/ 
content/ grants. htm. 

If  paper  copies  of  the  EPA 
Application  Kit  for  Federal  Assistance 
are  required,  contact  Bettina  B.  Fletcher 
at  202-564-2646. 

Letters  of  Intent  should  be  e-mailed 
to:  fletcher.bettina@epa.gov. 

Full  Proposals  If  Invited  By  EPA— 
Due  to  on-going  mail  delays  in  the 
Washington,  DC  area,  applicants  who 
are  invited  to  submit  a  Full  Proposal  are 
strongly  encouraged  to  send  original 
Full  Proposals  signed  by  an  authorized 
representative  of  their  state  organization 
by  way  of  a  private  shipping  company 
{e.g.,  Federal  Express,  UPS,  DHL,  or 
courier)  to  the  attention  of:  Bettina 
Fletcher,  U.S.  EPA,  Office  of  Children's 
Health  Protection,  1200  Pennsylvania 
Ave,  NW.,  Mail  Code  1107A,  Room 
2512  Ariel  Rios  North,  Washington,  DC* 
20004. 

If  Full  Proposals  are  mailed,  send 
them  to:Bettina  Fletcher,  U.S.  EPA, 
Office  of  Children's  Health  Protection, 
1200  Pennsylvania  Ave,  NW.,  Mail  Code 
1107A,  Room  2512  Ariel  Rios  North, 
Washington,  DC  20460. 

Sample  Letter  of  Intept  Summary  Sheet 
(Up  to  2  Pages) 

All  state  organizations  who  intend  to 
apply  should  complete  this  form  and 
return  it  to  EPA  via  e-mail  to 
fletcher.Bettina@epa.gov  by  August  11 
2003. 

Section  1 

Organization  Name: 
Project  Name: 
Applicant  Address: 
Street    City    State 


Zip  Code 

Applicant  Phone  Number: 
Applicant  Email  Address: 
Authorized  Representative  of  the 
Organization: 


Applicant  FAX  Number: 
Applicant  Web  Site  (if  any) 
Section  2 

Brief  description  of  your  agency  and 
how  your  agency  proposes  to 
collaborate  \nih  sister  state  agency(ies) 
in  this  project. 

Section  3 

Project  Summary  (Not  to  Exceed  One 
Page) 

Description  of  the  organizational  unit 
that  will  lead/oversee  the  project: 

Brief  summary  statement  that  articulates 
the  project's  concept  and  states  its 
goals  and  objectives: 

Identification  of  the  funding  priority 
addressed  by  the  project: 

Brief  simmiary  of  the  method  that  will  . 
be  used  to  achieve  the  project  goals: 

Summary  of  the  kind  of  activities  that 
will  be  funded  by  the  project: 

Section  4 

Indicate  below  whether  your  agency 
would  like  to  participate  in  the 
September  3,  2003,  Pre-apphcation 
Assistance  Call  if  your  letter  of  intent  is 
found  to  be  eligible.  Questions  and 
answers  from  the  Septembers,  2003, 
Pre-application  Assistance  Call  will  be 
posted  by  September  10,  2003,  at:  http:/ 
/yosemite.epa.gov/ochp/ochpweb.nsf/ 
content/grants.htm. 

•  Yes,  I  would  like  to  participate  in 
the  September  3,  2003,  Pre-application 
Assistance  Call  if  my  Letter  of  Intent  is 
found  by  EPA  to  be  eligible. 

•  No,  I  decline  to  participate  in  the 
September  3,  2003,  Pre-proposal 
Assistance  Call  if  my  Letter  of  Intent  is 
found  by  EPA  to  be  acceptable. 

•  Please  describe  any  type  of  support 
(e.g.,  Telephone  for  the  Deaf  (TDD) 
number  and/ or  Federal  Information 
Relay  (FIR))  you  require  to  permit 
participation  in  the  Pre-application 
Assistance  Conference  Call. 

Section  5 

To  help  us  prepare  for  the  best 
possible  Pre-Application  Assistance 
Call,  please  submit  in  advance  any 
questions  you  have  at  this  time 
regarding  this  application  process. 
Additional  questions  may  also  be  posed 
on  the  call. 

Dated:  June  24,  2003. 

Joanne  Rodman, 

Acting  Director.  Office  of  Children 's  Health 
Protection. 

[FR  Doc.  03-16583  Filed  6-30-03;  8:45  am] 

BH.UNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL -7521-5] 

Science  Advisory  Board;  Advisory 
Council  on  Clean  Air  Compliance 
Analysis;  Notification  of  Upcoming 
Public  Teleconferences 

V 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  EPA  Advisory  Council  on 
Clean  Air  Compliance  Analysis 
(Council)  is  announcing  two  public 
teleconferences  by  its  Special  Council 
Panel  for  the  Review  of  the  Third  812 
Analysis  and  its  subcommittee,  the  Air 
Qualitj'  Modeling  Subcommittee 
(AQMS). 

DATES:  July  11,  2003.  A  public 
teleconference  call  meeting  for  the 
AQMS  will  be  held  from  11  a.m.  to 
12:30  p.m.  (Eastern  Time). 

July  11,  2003:  A  public  teleconference 
call  meeting  for  the  Special  touncil 
Panel  will  be  held  from  12:30  p.m.  to 
2:30  p.m.  (Eastern  Time). 

July  15,  2003:  A  public  teleconference 
call  meeting  for  the  Special  Coimcil 
Panel  will  be  held  from  12  p.m.  to  2 
p.m.  (Eastern  Time). 
ADDRESSES:  Participation  in  all 
teleconferences  will  be  by 
teleconference  only.  The  meeting 
location  for  the  September  23-24,  2003 
meeting  for  the  Special  Council  Panel 
will  be  held  in  Washington,  DC.  The 
meeting  location  will  be  annoimced  on 
the  SAB  Web  site,  http://www.epa/sab 
two  weeks  before  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  who  wish  to 
obtain  the  call-in  number  and  access 
code  to  participate  in  any  of  the 
teleconference  meetings  may  contact 
Ms.  Sandra  Friedman,  EPA  Science 
Advisory  Board  Staff,  at  telephone/voice 
mail:  (202)  564-2526,  via  e-mail  at: 
friedman.sandra@epa.gov.  Any  member 
of  the  public  wishing  further 
information  regarding  the  Council,  the 
Special  Panel,  or  the  AQMS  may  contact 
Dr.  Angela  Nugent,  Designated  Federal 
Officer  (DFO),  U.S.  EPA  Science 
Advisory  Board  by  telephone/voice  mail 
at  (202)  564-4562  or  via  e-mail  at 
nugent.angela@epa.gov.  General 
information  about  the  SAB  can  be  foimd 
in  the  SAB  Web  site  at  http:// 
www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
Notice  is  given  that  the  Advisory 
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CounciLon  Clean  Air  Compliance 
Analysis  (Council)  Special  Council 
Panel  for  the  Review  of  the  Third  812 
Analysis  will  hold  two  public 
teleconferences,  as  described  above,  on 
the  Agency's  plan  to  develop  the  second 
prospective  study,  the  third  in  a  series 
of  statutorily  mandated  comprehensive 
analyses  of  the  total  costs  and  benefits 
of  programs  implemented  pursuant  to 
the  Clean  Air  Act.  Notice  is  also  given 
that  the  Council's  AQMS  will  hold  a 
public  teleconference.  Background  on 
the  Council,  its  subcommittees,  and  on 
the  advisory  project  was  provided  in  a 
Federal  Register  notice  published  on 
February  14,  2003  (68  FR  7531-7534). 

The  Council  Special  Panel  will  be 
providing  advice  on  a  revised  version  of 
the  document,  "Benefits  and  Costs  of 
the  Clean  Air  Act  1990-2020;  Revised 
Analytical  Plan  for  EPA's  Second 
Prospective  Analysis'  currently  found  at 
the  following  Web  site,  maintained  by 
EPA's  Office  of  Air  and  Radiation  at: 
http:/-/www.epa.gov/oar/sect812/.  An 
updated  analytical  plan  and  revised 
charge  questions  will  be  available  on  the 
Web  site  cited  before  the  meeting.  The 
AQMS  will  provide  advice  on  emissions 
and  air  quality  modeling  as  described  in 
the  Analj^ical  Plan  text  dated  May  12, 
2003  and  currently  posted  on  the  Web 
site  cited  inunediately  above. 

Topics  for  Upcoming  Meetings 

At  its  public  teleconference  oh  July 
11,  2003  the  AQMS  will  discuss  advice 
it  developed  on  the  Agency's  plans  to 
estimate  emissions,  a  topic  discussed  by 
the  AQMS  at  a  meeting  on  June  12, 
2003,  previously  announced  in  the 
Federal  Register  on  Jime  5,  2003  (68  FR 
33^2). 

At  its  public  teleconference  on  July 
11, 2003,  the  Special  Council  Panel  will 
discuss  the  goals  of  the  second 
prospective  study  and  the  scenarios 
described  therein. 

At  the  public  teleconference  on  July 
15,  2003,  the  Special  Council  Panel  will 
discuss  the  Agency's  plans  for 
estimating  direct  costs  described  in  the 
Analytical  Plan  and  receive  a  report 
from  the  AQMS  on  emissions. 

Agendas  for  the  public 
teleconferences  will  be  made  available 
on  the  SAB  Web  site  10  days  prior  to  the 
meeting. 

Procedures  for  Providing  Public 
Comment 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  (SAB)  to  accept  written 
public  comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 


previously  submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  face-to-face 
meeting  will  be  limited  to  a  total  time 
of  ten  minutes  (unless  otherwise 
indicated).  For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  Designated  Federal 
Official  (DFO)  at  least  one  week  prior  to 
the  meeting  in  order  to  be  placed  on  the 
public  speaker  list  for  the  meeting. 
Speakers  may  attend  the  meeting  and 
provide  comment  up  to  the  meeting 
time.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  participants  and  public  at  the 
meeting.  Written  Comments:  Although 
the  SAB  accepts  written  comments  until 
the  date  of  the  meeting  (unless 
otherwise  stated),  written  comments 
should  be  received  in  the  SAB  Staff 
Office  at  least  one  week  prior  to  the 
meeting  date  so  that  the  comments  may 
be  made  available  to  the  committee  for 
their  consideration.  Comments  should 
be  supplied  to  the  appropriate  DFO  at 
the  address/contact  information  noted 
below  in  the  following  formats:  one 
hard  copy  with  original  signature,  and 
one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution.  Should  comment  be 
provided  at  the  meeting  and  not  in 
advance  of  the  meeting,  they  should  be 
in-hand  to  the  DFO  up  to  and 
immediately  following  the  meeting. 

Meeting  Accommodations 

Individuals  requiring  special 
accommodation  to  access  these 
meetings,  should  contact  the  DFO  at 
least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  June  26,  2003. 

Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-16576  Filed  6-26-03;  2:11  pm] 

BtLONG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tFRL-7520-6] 

Environmental  Laboratory  Advisory 
Board  (ELAB)  Meeting  Dates,  and 
Agenda 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notice  of  Teleconference 
Meeting. 

SUMMARY:  The  Environmeatal  Protection 
Agency's  Environmental  Laboratory 
Advisory  Board  (ELAB)  will  have 
teleconference  meetings  on  July  16, 
2003,  at  1  P.M.  ET;  August  20,  2003  at 
1  P.M.  ET;  September  17,  2003  at  1  P.M. 
ET;  October  15,  2003,  at  1  P.M.  ET; 
November  19,  2003,  at  1  P.M.  ET;  and 
December  17,  2003,  at  1  P.M.  ET  to 
discuss  the  ideas  and  views  presented  at 
the  previous  ELAB  meetings,  as  well  as 
new  business.  Items  to  be  discussed  by 
ELAB  over  these  coming  meetings 
include:  (1)  Non-participating 
laboratories;  (2)  Consensus  Standards 
White  Paper;  (3)  ECOS  Letter;  (4) 
Homeland  security  discussion  in 
general;  (5)  method  detection  limit 
related  issues;  (6)  NELAC  membership 
issue  and  benefits;  and  (7)  follow-up  on 
some  of  ELAB 's  past  recommendations 
and  issues.  Written  comments  on 
NELAP  laboratory  accreditation  and  the 
NELAC  standards  are  encouraged  and 
should  be  sent  to  Ms.  Lara  P.  Autry, 
DFO,  U.S.  EPA  (E243-05),  4930  Old 
Page  Road,  Research  Triangle  Park,  NC 
27709,  faxed  to  (919)  541^261,  or  e- 
mailed  to  autry.lara@epa.gov.  Members 
of  the  public  are  invited  to  listen  to  the 
teleconference  calls,  and  time 
permitting,  will  be  allowed  to  comment 
on  issues  discussed  during  this  and 
previous  ELAB  meetings.  Those  persons 
interested  in  attending  should  call  Lara 
P.  Autry  at  (919)  541-5544  to  obtain 
teleconference  information.  The  number 
of  lines  for  the  teleconferences, 
however,  are  limited  and  will  be 
distributed  on  a  first  come,  first  serve 
basis.  Preference  will  be  given  to  a 
group  wishing  to  attend  over  a  request 
from  an  individual. 

Dated:  June  12,  2003. 
Lionel  Dorsey  Worthy,  Jr., 

Chief,  Landscape  Characterization  Branch, 
Environmental  Sciences.Division.  National 
Environmental  Research  Laboratory. 
(FR  Doc.  03-16586  Filed  6-30-03;  8:45  ami 
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ENVIRONMEffTAL  PROTECTION 
AGENCY 

[FRL-7520-4] 

Meeting  of  the  National  Drinking  Water 
Advisory  Council  (NOWAC) 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-423.  "The 
Federal  Advisory  Committee  Act," 
notice  is  hereby  given  of  the 
forthcoming  conference  call  meeting  of 
the  National  Drinking  Water  Advisory 
Council  (Coimcil),  established  under  the 
Safe  Drinking  Water  Act,  as  amended 
(42  U.S.C.  300f  et  seq.).  The  Council 
will  discuss  follow-up  actions  relating 
to  a  report  presented  at  the  May  2003 
meeting  by  NDWAC's  work  group  on 
Affordability.  The  Council  will 
determine  whether  it  will  make  specific 
recommendations  to  EPA  relating  to  the 
Affordability  report.  This  is  a  follow-up 
conference  call  to  the  conference  call 
held  on  June  20,  2003. 
DATES:  The  Coimcil  meeting  will  be 
held  on  July  10,  2003."from  10  a.m.  to 
12  p.m..  Eastern  Standard  Time. 
ADDRESSES:  Council  members 
teleconference  into  Room  2123  of  the 
EPA  East  Building,  which  is  physically 
located  at  1201  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  submit  a  written  statement  in 
advance,  or  make  arrangements  to 
teleconference  call  into  the  meeting 
should  contact  Brenda  Johnson. 
Designated  Federal  Officer,  National 
Drinking  Water  Advisory  Council,  by 
July  3.  2003.  Ms.  Johnson  can  be 
reached  at  (202)  564-3791.  by  e-mail  at 
iohnson.brendap@epa.gov,  or  by  regular 
mail  at  U.S.  Environmental  Protection 
Agency,  Office  6f  Ground  Water  and 
Drinking  Water  (M/C  4601M),  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460. 
SUPPLEMENTARY  INFORMATION:  The 
Council  encourages  the  public's  input 
and  will  allocate  30  minutes  for  this 
purpose.  A  limited  number  of  additional 
phone  lines  may  be  available  for 
members  of  the  public  that  are  outside 
of  the  Washington.  DC,  metropolitan 
commuting  area  and  are  unable  to 
attend  in  person.  Any  additional 
teleconferencing  lines  that  are  available 
will  be  reserved  on  a  first-come,  first- 
serve  basis  by  the  Designated  Federal 
Officer.  To  ensiye  adequate  time  for 
public  involvement,  oral  statements  will 


be  limited  to  five  minutes,  and  it  is 
preferred  that  only  one  person  present 
the  statement  on  behalf  of  a  group  or 
organization.  Any  person  who  wishes  to 
file  a  written  statement  can  do  so  before 
or  after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information.  Any 
person  needing  special  accommodations 
at  this  meeting,  including  wheelchair 
access,  should  contact  the  Designated 
Federal  Officer,  at  the  number  or  e-mail 
listed  under  the  FOR  FURTHER 
INFORMATION  CONTACT  section,  at  least 
five  business  days  before  the  meeting  so 
that  the  appropriate  arrangements  can 
be  made. 

Nanci  Gelb, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water 

(FR  Doc.  03-16588  Filed  6-30-03;  8:45  am] 
BILLING  CODE  6S60-SIM> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

lOEI-2003-0032;  FRL-7520-2] 

A  Summary  of  General  Assessment 
Factors  for  Evaluating  the  Quality  of 
Scientific  and  Technical  Information 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability. 


SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
the  availability  of  the  final  A  Sunwiary 
of  General  Assessment  Factors  for 
Evaluating  the  Quality  of  Scientific  and 
Technical  Information  (EPA  lOO/B-03/ 
001;  herein  after  referred  to  as  the 
"Assessment  Factors  Document"). 
DATES:  EPA  is  making  the  document 
available  July  1,  2003. 
ADDRESSES:  The  "Assessment  Factors 
Document"  is  available  at  the  EPA  web 
site  at  the  following  web  pages:  http:// 
www.epa.gov/oei/qualityguidelines/ 
af_home.htm,  http://www.epa.gov/osp/ 
spc/ 2polprog.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Schweer.  Office  of  Pollution  Prevention 
and  Toxics  (7405M).  telephone  number: 
(202)  564-8469;  fax  number:  (202)  564- 
4765  or  Haluk  Ozkaynak,  Office  of 
Research  and  Development  (8601-D), 
telephone  number  (202)  564-1531,  fax 
number  (202)  564-0061.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460;  e- 


mail  address: 
assessment.factors@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

What  is  the  EPA  "Assessment  Factors 
Document'? 

The  "Assessment  Factors  Document" 
was  prepared  imder  the  auspices  of  the 
EPA  Science  Policy  Coimcil  (SPC)  to 
describe  the  assessment  factors  and 
considerations  generally  used  by  the 
Agency  to  evaluate  the  quality  and 
relevance  of  scientific  and  technical 
information.  These  general  assessment 
factors  are  founded  in  the  Agency 
guidelines,  practices  and  procedures 
that  make  up  the  EPA  information  and 
quality  systems,  including  existing 
program-specific  quality  assurance 
policies.  As  such,  the  general 
assessment  factors  do  not  constitute 
new  quality-related  considerations,  nor 
does  this  document  describe  a  new 
process  for  evaluating  information.  The 
"Assessment  Factors  Document"  is 
intended  to  raise  the  awareness  of  the 
information-generating  public  about 
EPA's  ongoing  interest  in  ensiu-ing  and 
enhancing  the  quality  of  information 
available  for  Agency  use.  Further,  the 
"Assessment  Factors  Document" 
complements  the  Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  the 
Environmental  Protection  Agency  (EPA/ 
260/R-O2-O08).  The  Information 
Quality  Guidelines  are  also  available  via 
internet  at:  http://www.epa.gov/oei/ 
qualityguidelines. 

Consistent  with  the  Agency's 
approach  to  the  development  of  the  EPA 
Information  Quality  Guidelines,  this 
document  is  the  product  of  an  open, 
collaborative  process  between  EPA  and 
the  public.  During  the  development  of 
this  document.  EPA  requested  public 
input  in  a  variety  of  ways.  EPA 
distributed  a  draft  document  for  public 
comment  in  September  2002  and  hosted 
a  public  meeting  in  Washington,  DC.  In 
January  2003,  EPA  commissioned  the 
National  Academy  of  Sciences  to  host  a 
workshop  to  discuss  key  aspects  of  this 
document  ft-om  a  scientific  and 
technical  perspective.  EPA  revised  this 
document  based  on  the  input  received 
through  these  public  outreach 
opportunities. 

How  Can  I  Get  Copies  of  the 
"Assessment  Factors  Dociunent"? 

You  may  access  the  EPA  "Assessment 
Factors  Document"  and  other 
information  related  to  this  notice 
electronically  at  the  following  web 
pages:  http://www.epa.gov/oei/ 
qualityguide}ines/af_home.htm  and 


http://www.epa.gov/osp/spc/ 
2polprog.htm. 

To  obtain  a  written  copy  of  the 
"Assessment  Factors  Document",  you 
may  contact  either  of  the  individuals 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

Elaine  Stanley, 

Director,  Office  of  Information  Analysis  and 
4cpess,  Office  of  Environmental  Information. 
[FRDoc.  03-16328  Filed  6-30-03;  8:45  am) 
BIUMG  CODE  6560-50-P 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

{FRL-7520-7] 

Final  National  Pollutant  Discharge 
Elimination  System  (NPDES)  General 
Permit  for  Storm  Water  Discharges 
From  Construction  Activities 

AGB4CY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  issuance. 

summary:  EPA  Regions  1.  2,  3,  5.  6,  7, 
8,  9,  and  10  today  are  issuing  EPA's 
final  NPDES  general  permit  for 
discharges  from  large  and  small 
construction  activities.  Hereinafter,  the 
terms  "permit"  or  "construction  general 
permit"  or  "CGP"  v»rill  replace 
"permits."  Today's  permit  will  replace 
the  existing  permit  covering  large 
construction  sites  in  EPA  Regions  1,2, 
3,  7,  8,  9  and  10  that  expired  on 
February  17,  2003  and  the  permit 
covering  large  construction  sites  in  EPA 
Region  6  that  expires  July  6,  2003. 
Today's  permit  covers  large 
construction  sites  in  EPA  Region  5.  In 
addition,  today's  permit  incorporates 
coverage  of  small  construction  activity 
in  EPA  Regions  1,  2,  3,  5,  6,  7,  8,  9,  and 
10.  State  Coastal  Zone  Management  Act 
(CZMA)  certification  was  not  received 
from  Massachusetts  in  time  for  that  state 
to  be  included  in  this  permit.  As  such, 
large  construction  activities  in 
Massachusetts  covered  under  the  1998 
permit  will  continue  to  be  covered 
under  that  permit.  Today's  permit  is 
similar  to  the  1998  permits  and  will 
authorize  the  discharge  of  pollutants  in 
storm  water  runoff  associated  with 
construction  activities  in  accordance 
with  the  terms  and  conditions  described 
therein. 

DATES:  The  effective  date  of  this  permit 
is  July  1,  2003.  The  permit  will  expire 
five  years  from  the  effective  date. 
ADDRESSES:  The  administrative  record  is 
available  for  inspection  and  copying  at 
the  Water  Docket,  located  at  the  EPA 
Docket  Center  in  the  basement  of  the 
EPA  West  Building,  Room  B-102,  at 


Federal  Register /Vol.  68,  No.  126 /Tuesday,  July  1,  2003 /Notices 


99087 


1301  Constitution  Ave.,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information  on  the  final  permit, 
the  permit's  Notice  of  Intent  (NOI)  or 
Notice  of  Termination  (NOT) 
requirements,  visit  EPA's  website  at 
h  ttp  -.//www. epa  .gov/ npdes/ storm  water/ 
cgp,  contact  the  appropriate  EPA 
Regional  Office  listed  in  I.E.,  or  contact 
Jack  Faulk,  Office  of  Wastewater 
Management,  Office  of  Water,  EPA 
Headquarters  at  tel.:  (202)  564-0768  or 
email  at  faulk.jack@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Permit.  Copies  of  the  permit,  permit 
fact  sheet,  and  the  Response  to 
Comments  document  may  be 
downloaded  from  EPA's  website  at 

h  ttp  -.//www.  epa  .gov /npdes/ storm  water/ 
cgp- 

2.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0055. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the  Water 
Docket  in  the  EPA  Docket  Center,  (EPA/ 
DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday,     ," 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically.through  the  EPA  Internet 
under  the  Federal  Register  listings  at 
http://www.epa.gov/fedrgstr/ .  An 
electronic  version  of  the  pubhc  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket  to  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 


B.  Who  Are  the  EPA  Regional  Contacts 
for  This  Permit? 

For  EPA  Region  1,  contact  Thelma 
Murphy  at  tel.:  (617)  918-1615  or  e-mail 
at  murphy.thelma@epa.gov. 

For  EPA  Region  2,  contact  Karen 
O'Brien  at  tel.:  (212)  637-3717  or  e-mail 
at  obrien.karen@epa.gov  or  for  Puerto 
Rico,  Sergio  Bosques  at  tel.:  (787)  977- 
5838  or  e-mail  at 
bosques.sergio@epa.gov. 

For  EPA  Region  3,  contact  William 
Toffel  at  tel.:  (215)  814-5706  or 
toffel.william@epa.gov. 

For  EPA  Region  5,  contact  Brian  Bell 
at  tel.:  (312)  886-0981  or  e-mail  at 
bell.brianc@epa.gov. 

For  EPA  Region  6,  contact  Brent 
Larsen  at  tel.c  (214)  665-7523  or  e-mail 
at  Iarsen.brent@epa.gov. 

For  EPA  Region  7,  contact  Mark  ' 
Matthews  at  tel.:  (913)  551-7635  or  e- 
mail  at  matthews.mark@epa.gov. 

For  EPA  Region  8,  contact  Greg  Davis 
at  tel.:  (303)  312-6082  or  e-mail  at 
davis.gregory@epa  .gov. 

For  EPA  Region  9,  contact  Eugene 
Bromley  at  tel.:  (415)  972-3510  or  e- 
mail  at  bromley.eugene@epa.gov. 

For  EPA  Region  10,  contact  Misha 
Vakoc  at  tel:  (206)  553-6650  or  e-mail 
at  vakoc.misha@epa.gov. 

n.  Background 

A.  Statutory  and  Regulatory  History 

Section  405  of  the  Water  Quality  Act 
of  1987  (WQA)  added  section  402(p}  of 
the  Clean  Water  Act  (CWA),  which 
directed  EPA  to  develop  a  phased 
approach  to  regulate  storm  water 
discharges  imder  the  NPDES  program. 
EPA  published  a  final  regxilation  on  the 
first  phase  of  this  program  on  November 
16,  1990,  establishing  permit 
application  requirements  for  "storm 
water  discharges  associated  with 
industrial  activity."  EPA  defined  the 
term  "storm  water  discharge  associated 
with  industrial  activity"  in  a 
comprehensive  manner  to  cover  a  wide 
variety  of  facilities.  Construction 
activities  that  disturb  at  least  five  acres 
of  land  and  have  point  source 
discharges  to  waters  of  the  U.S.  were 
included  in  the  definition  of  "industrial 
activity"  pursuant  to  40  CFR 
122.26(b)(14)(x).  Phase  II  of  the  storm 
water  program  was  published  in  the 
Federal  Register  on  December  8, 1999. 
Phase  II  includes  sites  disturbing  equal 
to  or  greater  than  one  acre  and  less  than 
five  acres  as  well  as  sites  less  than  one 
acre  of  total  land  area  that  are  part  of  a 
larger  common  plan  of  development  or 
sale  if  the  larger  common  plan  will 
ultimately  disturb  equal  to  or  greater 
than  one  and  less  than  five  acres.  Small 
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'  construction  activity  is  defined  per  40 
CFR  122.26(b)(15)(i). 

In  developing  the  Phase  II  storm  water 
r^ulations,  EPA  conducted  an  analysis' 
of  the  potential  impacts  of  the 
regulation  on  the  National  economy  and 
also  analyzed  impacts  on  small 
businesses.  These  impacts  focused  on 
implementation  of  sediment  and  erosion 
control  practices  or  best  management 
practices  to  reduce  pollutants 
commonly  associated  with  construction 
storm  water  discharges.  In  performing 
these  analyses.  EPA  considered  affected 
industrial  sectors,  including  the  oil  and 
gas  industry.  Initially,  EPA  determined 
that  few,  if  any  oil  and  gas  exploration 
sites  would  be  affected  by  Phase  II  and 
impacts  on  the  acciuBcy  of  Phase  II  rule 
cost  estimates  were  unlikely  to  be 
significant.  Therefore,  EPA  did  not 
include  oil  and  gas  exploration  sites  in 
the  Final  Draft  of  the  Economic  Analysis 
of  the  Phase  II  Final  Rule.  Since  rule 
promulgation.  EPA  has  become  aware 
that  close  to  30,000  oil  and  gas  sites  may 
be  affected  by  the  Phase  II  storm  water 
regulations. 

On  March  10,  2003  (68  FR  11325), 
EPA  postponed  the  permit  requirement 
for  small  oil  and  gas  small  construction 
activity  from  March  10,  2003,  to  March 
10,  2005.  Dvuing  the  two-year 
postponement,  EPA  plans  to  work  with 
states,  industry,  and  other  entities  to 
gather  and  evaluate  data  on  the 
development  and  use  of  appropriate 
best  management  practices  for  the  oil 
and  gas  industry.  ■     ' 

B.  Summary  of  Significant  Changes 
From  1998  Construction  General  Permit 

This  permit  replaces  the  previous 
Construction  General  Permits  which 
were  issued  for  a  five-year  term  by 
various  EPA  Regions  in  February  1998 
(63  FR  7858)  and  July  1998  (63  FR 
36490).  The  organization  and 
niunbering  of  today's  CGP  has  been 
revised  slightly  from  the  1998  COP  to    . 
more  clearly  present  permittee 
responsibilities.  In  addition,  following 
is  a  list  of  significant  changes  included 
in  the  CGP  as  compared  to  the  February 
1998  CGP.  These  changes  are  discussed 
in  more  detail  in  the  CGP  fact  sheet. 

1.  Change  in  Pennit  Areas  Covered. 

i.  Additions. 

a.  Indian  Coimtry  within  the  States  of 
Michigan,  Wisconsin,  and  Minnesota, 
Louisiana,  Oklahoma,  New  Mexico,  and 
Texas, 

b.  State  of  New  Mexico, 

c.  Discharges  in  the  State  of  Oklahoma 
that  are  not  under  the  authority  of  the 
Oklahoma  Department  of  Environmental 
Quality,  including  activities  associated 
with  oil  and  gas  exploration,  drilling, 
operations,  and  pipelines  (includes  SIC 


Groups  13  and  46,  and  SIC  Codes  492 
and  5171),  and  point  source  discharges 
associated  with  agricultural  production, 
services,  and  silviculture  (includes  SIC 
Groups  01,  02.  07.  08,  and  09),  and 

d.  Discharges  in  the  State  of  Texas 
that  are  not  under  the  authority  of  the 
Texas  Commission  on  Environmental 
Quality  (formerly  TNRCC),  including 
activities  associated  with  the 
exploration,  development,  or 
production  of  oil  or  gas  or  geothermal 
resoiu-ces,  including  transportation  of 
crude  oil  or  natural  gas  by  pipeline. 

ii.  Deletions. 

a.  State  of  Maine, 

b.  Indian  Country,  including  disputed 
areas,  within  the  State  of  Maine,  and 

c.  State  of  Arizona. 

2.  Permit  coverage  modified  to 
include  small  construction  activities 
(those  disturbing  one  to  five  acres),  and 
to  provide  waivers  for  small 
construction  for  low  rainfall  erosivity, 
total  maximimi  daily  loads  (TMDLs)^ 
and  equivalent  analyses. 

3.  Uncontaminated  excavation 
dewatering  added  as  an  allowable  non- 
storm  water  discharge. 

4.  Restrictions  and  documentation 
requirements  added  for  discharges  to 
waters  with  TMDLs,  and  procedures 
included  for  addressing  attainment  of 
water  quality  standards. 

5.  State  and  county  Endangered 
Species  Act  (ESA)  appendix  of 
Federally-listed  or  proposed  species 
removed. 

6.  Discharge  authorization  procedures 
and  NOI  submission  deadlines  altered 
to  accommodate  new  seven-day  ESA 
reviews  of  NOIs  by  U.S.  Fish  &  Wildlife 
Service  and  National  Marine  Fisheries 
Service,  and  to  account  for  ongoing 
projects. 

7.  Information  required  on  NOI  form 
modified  to  require: 

i.  Applicable  permit  number; 

ii.  Internal  Revenue  Service  Employer 
Identification  Number; 

iii.  Methodology  for  determining 
latitude  and  longitude; 

iv.  Name  of  Indian  reservation  or 
affiliated  Tribe; 

V.  Address  of  SWPPP  location 
(changed  from  optional  to  required); 

vi.  Whether  the  discharge  is 
consistent  with  the  assumptions  and 
requirements  of  applicable  EPA 
approved  or  established  TMDLs;  and 

vii.  The  specific  permit  tracking 
number  of  an  operator  certifying  under 
criterion  F. 

8.  Language  added  to  support  the 
operator's  ability  to  submit  NOIs  and 
NOTs  using  EPA's  electronic  NOI 
system  when  available. 

9.  Procedure  clarified  for  operator  to 
delineate  on  the  SWPPP  areas  of  the 


project  where  no  further  requirements 
apply  following  earth-disturbing 
activities  and  stabilization. 

10.  Requirement  to  provide  an 
estimate  of  the  site's  runoff  coefficient 
for  pre-  and  post-construction 
conditions  removed. 

1 1 .  Documentation  requirements  for 
ESA  eligibility  clarified. 

12.  Inspection  provisions  modified  to 
include  opUon  for  weekly  site 
inspections  rather  than  biweekly 
inspections  with  follow-up  inspections 
after  each  rain  event,  and  guidelines 
included  for  utility  line  installation, 
pipeline  construction,  and  other  linear 
construction  activities. 

13.  Further  clarification  provided 
concerning  stabilization  requirements 
for  project  areas  where  construction  has 
temporarily  ceased. 

14.  Additional  guidance  and  options 
provided  for  adjusting  SWPPP  to 
address  applicable  water  quality 
standards  after  authorization. 

15.  Clarification  added  that  coverage 
under  an  alternative  NPDES  permit 
qualifies  as  a  basis  for  submitting  an 
NOT. 

16.  Definitions  added  for  the 
following  terms: 

i.  "Arid  Areas"; 

ii.  "Eligible";  - 

iii.  "Federal  Facility"; 

iv.  "Indian  Country"; 

V.  "Large  Construction  Activity"; 

vi.  "New  Project"; 

vii.  "Ongoing  Project"; 

viii.  "Permitting  Authority"; 

ix.  "Project  Area"; 

X.  "Receiving  Water"; 

xi.  "Semi-Arid  Areas"; 

xii.  "Site"; 

xiii.  "Small  Construction  Activity"; 

xiv.  "Storm  Water  Discharge-Related 
Activity"; 

XV.  "Total  Maximum  Daily  Load"  or 
"TMDL";  and 

xvi.  "Wetland". 

17.  Standard  conditions  revised 
consistent  with  40  CFR  122.41. 

C.  Summary  of  Terms  and  Conditions  of 
Final  General  Permit 

1.  Discharges  Covered 

Operators  of  large  and  small 
construction  activities  within  the  areas 
listed  below  may  be  eligible  to  obtain 
coverage  under  this  pennit  for  allowable 
storm  water  and  non-storm  water 
discharges: 

Region  1:  The  State  of  New 
Hampshire;  Indian  Coimtry  in  the  States 
of  Rhode  Island  and  Connecticut;  and 
Federal  facilities  in  Vermont.  (State 
Coastal  Zone  Management  Act  (CZMA) 
certification  was  not  received  from 
Massachusetts  in  time  for  that  state  to  be 


Federal  Register /Vol.  68,  No.  126 /Tuesday,  July  1,  2003 /Notices  - 


39089 


included  in  this  permit.  As  such,  large 
coiistruction  activities  in  Massachusetts 
covered  imder  the  1998  CGP  will 
continue  to  be  covered  imder  that 
permit.  EPA  will  reissue  the  CGP  for 
Massachusetts  for  large  and  small 
construction  activities  at  a  later  date, 
and  will  include  any  state-specific 
modifications  or  additions  as  part  of  the 
State's  CZMA  certification  process.) 
Region  2:  The  Commonwealth  of 
Puerto  Rico  and  hidian  Country  in  the 
State  of  New  York. 

Region  3:  District  of  Columbia;  and 
Federal  facilities  in  the  State  of 
Delaware. 

Region  5:  bidian  Country  in  the  States 
of  Michigan,  Minnesota,  and  Wisconsin, 
■  except  the  Sokaogon  Chippewa  (Mole 
Lake)  Community. 

Region  6:  The  State  of  New  Mexico; 
Indian  Coimtry  in  the  States  of 
Louisiana,  Oklahoma,  Texas,  and  New 
Mexico  (except  Navajo  Reservation 
Lands  (see  Region  9)  and  Ute  Moimtain 
Reservation  Lands  (see  Region  8)); 
discharges  in  the  State  of  Oklahoma  that 
are  not  imder  the  authority  of  the 
Oklahoma  Department  of  Enviroiunental 
Quality,  including  activities  associated 
with  oil  and  gas  exploration,  drilling, 
operations,  and  pipelines  (includes  SIC 
Groups  13  and  46,  and  SIC  codes  492 
and  5171),  and  point  source  discharges 
associated  with  agricultural  production, 
services,  and  silvicultiu*  (includes  SIC 
Groups  01,  02,  07,  08,  09);  and 
discharges  in  the  State  of  Texas  that  are 
not  under  the  authority  of  the  Texas 
Conunission  on  Environmental  Quality 
(formerly  the  Texas  Natural  Resource 
Conservation  Commission),  including 
activities  associated  with  the 
exploration,  development,  or 
production  of  oil  or  gas  or  geothermal 
resomces,  including  transportation  of 
crude  oil  or  natural  gas  by  pipeline. 

Region  7:  Indian  Country  in  the  States 
of  Iowa,  Kansas,  and  Nebraska  (except 
Pine  Ridge  Reservation  Lands  (see 
R%ion  8)). 

Region  8:  Federal  facilities  in 
Colorado;  Indian  Country  in  Colorado 
(as  well  as  the  portion  of  the  Ute 
Mountain  Reservation  located  in  New 
Mexico),  Montana,  North  Dakota  (as 
well  as  that  portion  of  the  Standing 
Rock  Reservation  located  in  South' 
Dakota  and  excluding  the  portion  of  the 
lands  within  the  former  boundaries  of 
the  Lake  Traverse  Reservation,  which  is 
covered  imder  the  permit  for  areas  of 
South  Dakota),  South  Dakota  (as  well  as 
the  portion  of  the  Pine  Ridge 
Reservation  located  in  Nebraska  and  the 
portion  of  the  lands  within  the  former 
boxmdaries  of  the  Lake  Traverse 
Reservation  located  in  North  Dakota  and 
excluding  the  Standing  Rock 


Reservation  which  is  covered  under  the 
permit  for  areas  of  North  Dakota),  Utah 
(except  Goshute  and  Navajo  Reservation 
lands  [see  Region  9)),  and  Wyoming. 

Region  9:  TTie  Islands  of  American 
Samoa  and  Guam,  Johnston  Atoll, 
Midway/Wake  Islands  and 
Commonwealth  of  the  Northern  Mariana 
Islands;  Indian  Country  in  Arizona  (as 
well  as  Navajo  Reservation  lands  in 
New  Mexico  and  Utah).  California,  and 
Nevada  (as  well  as  the  Duck  Valley 
Reservation  in  Idaho,  the  Fort 
McDermitt  Reservation  in  Oregon,  and 
the  Goshute  Reservation  in  Utah). 

Region  10:  The  States  of  Alaska  and 
Idaho;  Indian  Country  in  Alaska,  Idaho 
(except  Duck  Valley  Reservation  [see 
Region  9)),  Washington,  and  Oregon 
(except  for  Fort  McDermitt  Reservation 
(see  Region  9));  and  Federal  facilities  in 
Washington. 

2.  Limitations  on  Coverage 

The  final  general  permit  includes  a 
number  of  eligibility  restrictions 
including:  post-construction  discharges; 
discharges  which  may  adversely  affect 
endangered  or  threatened  species  and 
critical  habitat;  discharges  which  may 
cause  or  contribute  to  excursions  above 
any  applicable  water  quality  standards; 
and  discharges  that  are  inconsistent 
with  applicable  approved  TMDLs. 
Construction  operators  that  do  not  meet 
the  eligibility  requirements  of  the 
general  permit  will  be  required  to 
submit  an  individual  permit  application 
or  seek  coverage  under  any  alternate 
general  permit,  if  available.  EUgibility 
restrictions  for  discharges  that  adversely 
affect  historic  properties  have  been 
reserved  pending  ongoing  discussions 
with  the  Advisory  Council  on  Historic 
Preservation,  State  Historic  Preservation 
Officers,  and  Tribal  Historic 
Preservation  Officers.  EPA  may  modify 
the  permit  at  a  later  date  based  on  those 
discussions. 

3.  Deadlines  and  Permit  Application 
Process 

To  obtain  discharge  authorization 
under  the  final  general  permit, 
dischargers  are  required  to  submit  an 
NOI  requesting  discharge  authorization. 
The  NOI  must  include  basic  information 
about  the  construction  project  (e.g., 
operator  name,  site  name,  and  site 
address)  and  certification  that  a  storm 
water  pollution  prevention  plan 
(SWPPP)  has  been  prepared  for  the  site 
describing  the  best  management 
practices  that  the  discharger  will 
implement  to  control  pollutants  in  the 
discharges  in  accordance  with  the 
requirements  of  the  CWA.  NOI  due 
dates  are  as  follows: 


i.  New  Projects:  The  NOI  must  be 
submitted  at  least  seven  days  prior  to 
commencement  of  construction 
activities. 

ii.  Permitted  Ongoing  Projects:  If  the 
operator  previously  received 
authorization  to  discharge  for  an 
ongoing  project  under  the  1998  CGP,  the 
NOI  must  be  submitted  within  90  days 
of  the  effective  date  of  this  permit, 
unless  the  permittee  is  eligible  to  submit 
a  Notice  of  Termination  (NOT)  before 
the  90th  day,  provided  that  the  NOT  is 
submitted  in  compliance  with  the 
permit  requirements.  Until  authorized 
under  this  permit,  the  operator  must 
comply  witfi  the  terms  and  conditions 
ofthe  1998  CGP. 

iii.  Unpermitted  Ongoing  Projects: 
Due  to  the  lack  of  availability  of  this 
permit  by  the  March  10,  2003  deadline 
for  small  construction  activities  to  apply 
for  permit  coverage  and  by  the  February 
17,  2003  expiration  ofthe  1998  CGP  for 
large  construction  activities,  EPA 
anticipates  that  a  number  of  otherwise 
regulated  construction  projects  were  left 
without  the  abiUty  to  obtain  coverage 
under  a  valid  general  permit.  EPA's 
Office  of  Enforcement  and  Compliance 
Assurance  issued  a  memorandum  on 
March  7,  2003  making  administrative  or 
civil  enforcement  for  these  activities  a 
low  priority  because  a  new  CGP  had  not 
been  promulgated,  on  the  condition  that 
affected  operators  implement  an  interim 
SWPPP  and  associated  best  management 
practices  until  the  new  permit  is 
available.  For  this  class  of  operators, 
which  did  not  previously  receive 
authorization  to  discharge  for  an 
ongoing  project  under  the  1998  CGP,  the 
NOI  must  be  submitted  within  90  days 
of  the  effective  date  of  this  permit, 
unless  the  permittee  is  eligible  to  submit 
a  Notice  of  Termination  (NOT)  before 
the  90th  day.  Until  authorized  under 
this  permit,  the  operator  must  comply 
with  an  interim  SWPPP  consistent  with 
the  1998  CGP. 

4.  Storm  Water  Pollution  Prevention 
Plans 

The  final  general  permit  requires  that 
all  operators  covered  by  the  permit 
develop  and  implement  a  SWPPP.  The 
SWPPP  is  the  principal  means  through 
which  dischargers  comply  with  the 
CWA's  requirement  to  control 
pollutants  in  their  discharges.  All 
SWPPPs  are  required  to  be  developed  in 
accordance  with  sound  engineering 
practices  and  developed  specific  to  the 
site.  These  SWPPPs  are  required  to  be 
prepared  prior  to  commencement  of 
construction  activities  and  then  updated 
as  appropriate.  Specific  elements  to  be 
addressed  in  the  SWPPP  include: 
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i.  Pollution  Prevention  Plan  Contents: 

Site  and  Activity  Description, 
ii.  Pollution  Prevention  Plan 

Contents:  Controls  to  Reduce  Pollutants, 
iii.  Non  Storm  Water  Discharge 

Management,  \ 

iv.  Maintenance  of  Controls, 
v.  Documentation  of  Permit  Eligibility 
.  Related  to  Endangered  Species, 
vi.  Copy  ef  Permit  Requirements, 
vii.  Applicable  State,  Tribal,  or  Local 

Programs, 
viii.  Inspections, 

ix.  Maintaining  an  Updated  Plan, 
X.  Signature,  Plan  Review  and  Making 

Plans  Available, 
xi.  Management  Practices,  and 
xii.  Documentation  of  Permit 

Eligibility  Related  to  Total  Maximum 

Daily  Loads. 

5.  Permit  Appeal  Procedures 

Within  120  days  following  notice  of 
EPA's  final  decision  for  the  general 
permit  under  40  CFR  124.15,  any 
interested  person  may  appeal  the  permit 
in  the  Federal  Court  of  Appeals  in 
accordance  with  Section  509(b)(1)  of  the 
CWA.  Persons  affected  by  a  general 
permit  may  not  challenge  the  conditions 
of  a  general  permit  as  a  right  in  further 
Agency  proceedings.  They  may  instead 
either  challenge  the  general  permit  in 
court,  or  apply  for  an  individual  permit 
as  specified  at  40  CFR  122.21  (and 
authorized  at  40  CFR  122.28),  and  then 
petition  the  Environmental  Appeals 
Board  to  review  any  conditions  of  the 
individual  permit  (40  CFR  124.19  as 
modified  on  May  15,  2000,  65  FR 
30886). 

m.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  Tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 


Order.  OMB  has  exempted  review  of 
NPDES  general  permits  under  the  terms 
of  Executive  Order  12866. 

IV.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment  rule- 
making requirements  under  the 
Administrative  Procedures  Act  or  any 
other  statute  imless  the  agency  certifies 
that  the  rule  wall  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

Issuance  of  an  NPDES  general  permit 
is  not  subject  to  rulemaking 
requirements,  xmder  APA  section  553  or 
any  other  law,  and  is  thus  not  subject  to 
the  RFA  requirements.  The  APA  defines 
two  broad,  mutually  exclusive 
categories  of  agency  action — "rules"  and 
"orders."  Its  definition  of  "rule" 
encompasses  "an  agency  statement  of 
general  or  particular  applicability  and 
future  effect  designed  to  implement, 
interpret,  or  prescribe  law  or  policy  or 
describing  the  organization,  procedure, 
or  practice  reqixirements  of  an  agency 

*  *   *"  APA  section  551(4).  Its 
definition  of  "order"  is  residual:  "a  final 
disposition  *  *  *  of  an  agency  in  a 
matter  other  than  rule  making  but 
including  licensing."  APA  section 
551(6)  (emphasis  added).  The  APA 
defines  "license"  to  "include  *  *  *  an 
agency  permit  *  *  *"  APA  section 
551(8).  The  APA  thus  categorizes  a 
permit  as  an  order,  which  by  the  APA's 
definition  is  not  a  rule.  Section  553  of 
the  APA  establishes  "rule  making" 
requirements.  The  APA  defines  "rule 
making"  as  "the  agency  process  for 
formulating,  amending,  or  repealing  a 
rule."  APA  section  551(5).  By  its  terms, 
then,  section  553  applies  only  to  "rules" 
and  not  also  to  "orders,"  which  include 
permits. 

V.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  "regulatory  actions"  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  UMRA  uses  the  term 
"regulatory  actions"  to  refer  to 
regulations.  [See.  e.g.,  UMRA  section 
201,  "Each  agency  shall  *   *   *  assess 
the  effects  of  Federal  regulatory  actions 

*  *  *  (other  than  to  the  extent  that  such 
regulations  incorporate  requirements 
specifically  set  forth  in  law)"  (emphasis 
added)).  UMRA  section  102  defines 
"regulation"  by  reference  to  2  U.S.C. 


658  which  in  turn  defines  "regulation" 
and  "rule"  by  reference  to  section 
601(2)  of  the  Regulatory  Flexibility  Act 
(RFA).  That  section  of  the  RFA  defines 
"rule"  as  "any  rule  for  which  the  agency 
publishes  a  notice  of  proposed 
rulemaking  pursuant  to  section  553(b)  of 
(the  Administrative  Procedure  Act 
(APA)),  or  any  other  law.  *  *  *"  As 
discussed  in  the  RFA  section  of  this 
notice,  NPDES  general  permits  are  not 
"rules"  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportimity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

VI.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  resulting 
fi-om  the  final  construction  general 
permit  under  the  Paperwork  Reduction 
Act  of  1980,  44  U.S.C.  3501  et  seq.  The 
information  collection  requirements  of 
the  construction  general  permit  for  large 
construction  activities  have  already 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  (OMB 
Control  No.  2040-0188)  in  previous 
submissions  made  for  the  NPDES  permit 
program  under  the  provisions  of  the 
Clean  Water  Act.  Information  collection 
requirements  of  the  construction  general 
permit  for  small  construction  activities 
were  submitted  to  OMB  (OMB  Control 
No.  2040-0211)  for  review  and  approval 
and  will  be  published  in  a  separate 
Federal  Register  Notice. 

1.  Authority:  Clean  Water  Act,  33  U.S.C. 
1251  etseq. 

Dated:  June  24.  2003. 

Linda  M.  Murphy, 

Director,  Office  of  Ecosystem  Protection. 
Region  1. 

2.  Authority:  Clean  Water  Act,  33"  U.S.C. 
1251  et  seq. 

Dated:  June  23,  2003. 

Kevin  Bricke, 

Acting  Director,  Division  of  Environmental 

Planning  and  Protection,  Region  2. 

3.  Authority:  Clean  Water  Act,  33  U.S.C. 
1251  et  seq. 

Dated:  June  20,  2003. 

Carlos  E.  O'Neill, 

Acting  Division  Director,  Caribbean 

Environmental  Protection  Division,  Region  2. 

4.  Authority:  Clean  Water  Act,  33  U.S.C. 
1251  etseq. 

Dated:  June  23,  2003. 

Jon  M.  Capacasa, 
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Director,  Water  Protection  Division,  Region  3. 

5.  Authority:  Clean  Water  Act,  33  U.S.C. 
1251  etseq. 

Dated:  June  23,  2003. 

Rebecca  L.  Hamrey, 

Chief,  NPDES  Programs  Branch,  Region  5. 

6.  Authority:  Clean  Water  Act,  33  U.S.C. 
1251  etseq. 

Dated:  June  20,  2003. 

Miguel  I.  Floras, 

Director,  Water  Quality  Protection  Division, 
Region  6. 

7.  Authority:  Clean  Water  Act.  33  U.S.C. 
1251  et  seq. 

Dated:  June  23,  2003. 

Le«  J.  Alderman, 

Director,  Water,  Wetlands,  and  Pesticides 
Division,  Region  7. 

8.  Authority:  Clean  Water  Act,  33  U.S.C. 
1251  e<  seq. 

Dated:  June  23,  20C3. 

Stephen  S.  Tuber, 

Assistant  Regional  Administrator,  Office  of 
Partnerships  and  Regulatory  Assistance, 
Region  8. 

9.  Authority:  Clean  Water  Act,  33  U.S.C. 
1251  etseq. 

Dated:  June  20,  2003. 

Nancy  Woo, 

Acting  Director,  Water  Division,  Region  9. 

10.  Authority:  Clean  Water  Act.  33  U.S.C. 
1231  et  seq. 

Dated:  June  23.  2003.      * 

Randall  F.  Smith, 

Director,  Office  of  Water,  Region  10. 

[FR  Doc.  03-16575  Filed  6-26-03;  2:11  pmj 

BILUNG  CODE  6560-50-P 


EXPORT-IMPORT  BANK 
Sunshine  Act  Meeting 

ACTION:  Notice  of  a  partially  open 
meeting  of  the  Board  of  Directors  of  the 
Export-Import  Bank  of  the  United 
States. 

TIME  AND  PLACE:  Thursday,  July  3,  2003 
at  9:30  a.m.  The  meeting  will  be  held  at 
Ex-Im  Bank  in  Room  1143.  811  Vermont 
Avenue,  NW..  Washington.  DC  20571. 

OPEN  AGENDA  ITEM:  Transportation 
Security  Export  Program. 

PUBLIC  PARTTCIPATION:  The  meeting  will 
be  open  to  public  participation  for  Item 
No,  1  only. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact:  OfBce  of 
the  Secretary,  811  Vermont  Avenue, 
NW.,  Washington,  DC  20571  (Telephone 
No.  202-565-3957). 

Peter  B.  Saba, 

General  Counsel. 

[FR  Doc.  03-16729  Filed  6-27-03;  2:04  pmJ 

BtUJNG  COOE  6690-01-M 


FEDERAL  RESERVE  SYSTEM 

FonnatkHis  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  compemies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes  " 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  Usted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  25,  2003. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins.  Senior 
Vice  President)  ^00  North  6th  Street. 
Philadelphia,  Pehnsylvania  19105-1521: 

1 .  Pebhlespring  Holding  Company, 
Berwyn,  Pennsylvania;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Eagle 
National  Bank.  Upper  Darby. 
Pennsylvania. 

B.  Federal  Reserve  Bank  of  Adanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E..  Atlanta,  Georgia 
30303: 

1.  The  Desjardins  Group,  Montreal, 
Quebec,  Canada;  Desjardins  FSB 
Holdings,  Inc.,  Wilmington,  Delaware; 
La  Caisse  centrale  Desjardins  de 
Quebec,  Montreal,  Canada;  Federation 
de  caisses  Desjardins  du  Quebec,  Levis, 
Quebec,  Canada;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of 


Desjardins  Bank.  N.A.,  Hallandale, 
Florida,  upon  is  conversion  from  a 
federal  savings  bank,  Desjardins  Federal 
Savings  Bank.  Hallandale,  Florida. 

C  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Afeirs 
Officer)  90  Hennepin  Avenue. 
Minneapolis,  Minnesota  55480-0291: 

1.  Allied  Equity  Holding  Corporation, 
Denver,  Colorado;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Western 
Dakota  Holding  Company.  Timber  Lake, 
South  Dakota,  and  thereby  indirectly 
acquire  Western  Dakota  Bank,  Timber 
Lake,  South  Dakota. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Industry  Bancshares,  Inc.,  Industry, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Fayetteville  Bancshares, 
Inc..  Fayetteville.  Texas,  and  thereby 
indirectly  acquire  voting  shares  of 
Fayetteville  Bank,  Fayetteville.  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  25,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  03-16526  Filed  6-30-03;  8:45  am) 


BHUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  In  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.Ci 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regiilation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banidng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  insp>ection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
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bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/. 
Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  15,  2003. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  KeyCorp,  Cleveland,  Ohio;  to 
expand  to  not  more  than  15  percent  of 
its  total  consolidated  capital  stock  and 
surplus  its  investments  in  community 
development  activities,  piusuant  to 
section  225.28(b)(12){i)  of  Regulation  Y. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  The  Mitsubishi  Trust  and  Banking 
Corporation,  Tokyo,  Japan,  and 
Mitsubishi  Tokyo  Financial  Group,  Inc., 
Tokyo,  Japan;  to  acquire  Spectrum 
Capital  Ltd.,  Greenwich,  Connecticut, 
and  thereby  engage  in  making, 
acquiring,  and  servicing  loans,  leasing 
of  personal  property,  or  acting  as  agent, 
broker  or  advisor  in  the  leasing  of  such 
property,  pursuant  to  sections 
225.28(b)(1)  and  {b)(5)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  25,  2003i, 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.03-16525  Filed  6-30-03;  8:45  am] 

BILUNG  COOE  6210-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Privacy  Act  of  1974;  Revised  System  of 
Records 

AGENCY:  General  Services 

Administration. 

ACTION:  Final  notice  of  a  revision  to  a 

Privacy  Act  system  of  records. 


summary:  The  General  Services 
Administration  (GSA)  is  publishing  a 
final  notice  of  a  revision  to  the 
government-wide  system  of  records. 
Contracted  Travel  Services  Program 
(GSAJGOVT-4).  This  final  notice 
incorporates  changes  based  on  a 
comment  in  response  to  a  notice 
originally  published  for  public  comment 
on  May  2,  2003,  proposing  to  revise  the 
system  to  include  a  contracted 
government-wide  electronic  travel 
service  (eTS)  that  would  require  a  new 
category  of  travel  service  provider  for 
maintaining  information  in  a 
comprehensive  travel  services  system 
for  travelers  on  official  Federal  business, 


from  initial  travel  authorization  to  the 
final  accounting.  The  one  comment 
received  by  GSA  expressed  concern  that 
the  "categories  of  individuals  covered 
by  the  system"  category  included  others 
besides  the  individuals  who  travel  at 
government  expense  and  that  this 
would  allow  retrievability  of  records  by 
the  names  of  third  parties.  This  final 
notice  addresses  that  concern  by 
limiting  the  categories  of  individuals 
covered  by  the  system  to  individuals  on 
official  traveFfor  the  Federal 
government. 

FOR  FURTHER  INFORMATION  CONTACT:  GSA 
Privacy  Act  Officer,  General  Services 
Administration,  Office  of  the  Chief 
People  Officer,  1800  F  Street  NW., 
Washington  DC  20405;  telephone  (202) 
501-1452. 

Dated:  June  25.  2003. 
Daniel  K.  Cooper, 

Director.  Information  Management  Division. 


GSA/GOVT-4 

SYSTEM  NAME: 

Contracted  Travel  Services  Program. 

SYSTEM  LOCATION: 

System  records  are  located  at  the 
service  providers  under  contract  with  a 
Federal  agency  and  at  the  Federal 
agencies  using  the  contracts. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  covered  by  the  system  are 
Federal  employees  authorized  to 
perform  official  travel,  and  individuals 
being  provided  travel  by  the  Federal 
government. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

System  records  include  a  traveler's 
profile  containing:  name  of  individual; 
Social  Secimty  Number;  employee 
identification  nimiber;  home  and  office 
telephones;  home  address;  home  and 
office  e-mail  addresses;  emergency 
contact  name  and  telephone  number; 
agency  name,  address,  and  telephone 
number;  air  travel  preference;  rental  car 
identification  number  and  car 
preference;  hotel  preference;  ciurent 
passport  and/or  visa  number(s);  credit 
card  numbers  and  related  information; 
bank  account  information  needed  for 
electronic  funds  transfer;  frequent 
traveler  account  information  [e.g., 
ft^quent  flyer  accoimt  numbers);  trip 
information  (e.g.,  destinations, 
reservation  information);  travel 
authorization  information;  travel  claim 
information;  monthly  reports  from 
travel  agent(s)  showing  charges  to 
individuals,  balances,  and  other  types  of 
accoimt  analyses;  and  other  official 
travel  related  information. 


AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3511.  3512,  and  3523;  5 
U.S.C.  Chapter  57;  and  implementing 
Federal  Travel  Regulations  (41  CFR 
parts  301-304). 

PURPOSE: 

To  establish  a  comprehensive 
beginning-to-end  travel  services  system 
containing  information  to  enable  travel 
service  providers  under  contract  to  the 
Federal  government  to  authorize,  issue, 
and  accoimt  for  travel  emd  travel 
reimbursements  provided  to  individuals 
on  official  Federal  government  business. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  in  the  system  may  be 
disclosed  as  a  routine  use  as  follows: 

a.  To  a  Federal,  State,  local,  or  foreign 
agency  responsible  for  investigating, 
prosecuting,  enforcing,  or  carrying  out  a 
statute,  rule,  regidation,  or  order,  where 
agencies  become  aware  of  a  violation  or 
potential  violation  of  civil  or  criminal 
law  or  regulation. 

b.  To  another  Federal  agency  or  a 
court  when  the  Federal  government  is 
party  to  a  judicial  proceeding. 

c.  To  a  Member  of  Congress  or  a 
congressional  staff  member  in  response 
to  an  inquiry  from  that  congressional 
office  made  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record. 

d.  To  a  Federal  agency  employee, 
expert,  consultant,  or  contractor  in 
performing  a  Federal  duty  for  purposes 
of  authorizing,  arranging,  and/or 
claiming  reimbursement  for  official 
travel,  including,  but  not  limited  to, 
traveler  profile  information. 

e.  To  a  credit  card  company  for  billing 
purposes,  including  collection  of  past 
due  amounts. 

f.  To  a  Federal  agency  for 
accumulating  reporting  data  and 
monitoring  the  system. 

g.  To  a  Federal  agency  by  the 
contractor  in  the  form  of  itemized 
statements  or  invoices,  and  reports  of  all 
transactions,  including  refunds  and 
adjustments  to  enable  audits  of  charges 
to  the  Federal  goverrmient. 

h.  To  a  Federal  agency,  in  response  to 
its  request,  in  connection  with  the 
hiring  or  retention  of  any  employee  to 
the  extent  that  the  information  is 
relevant  and  necessary  to  the  requesting 
agency's  decision  on  the  matter. 

i.  To  an  authorized  appeal  or 
grievance  examiner,  formal  complaints 
examiner,  equal  employment 
opportunity  investigator,  arbitrator,  or 
other  duly  authorized  official  engaged 
in  investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
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an  employee  to  whom  the  information 
pertains. 

j.  To  the  Office  of  Personnel 
Management  (OPM)  in  accordance  with 
the  agency's  responsibility  for 
evaluation  of  Federal  personnel 
management. 

k.  To  officials  of  labor  organizations 
reoognized  under  5  U.S.C.  chapter  71 
when  relevant  and  necessary  to  their 
duties  of  exclusive  representation 
concerning  personnel  policies, 
practices,  and  matters  affecting  working 
conditions. 

L  To  a  travel  services  provider  for 
billing  and  refund  purposes. 

m.  To  a  carrier  or  an  insurer  for 
settlement  of  an  employee  claim  for  loss 
of  or  damage  to  personal  property 
incident  to  service  under  31  U.S.C. 
§  3721,  or  to  a  party  involved  in  a  tort 
claim  against  the  Federal  government 
resulting  from  an  accident  involving  a 
traveler. 

n.  To  a  credit  reporting  agency  or 
credit  bureau,  as  allowed  and 
authorized  by  law,  for  the  piupose  of 
adding  to  a  credit  history  file  when  it 
has  been  determined  that  an 
individual's  account  with  a  creditor 
with  input  to  the  system  is  delinquent. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETWEVING,  REVIEWING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  ar6  stored  in  file 
cabinets.  Electronic  records  are 
maintained  within  a  computer  (e.g.,  PC, 
server,  etc.)  and  attached  equipment. 

REmEVABIUTY: 

Paper  records  are  filed  by  a  traveler's 
name  and/or  Social  Security  Niunber/ 
employee  identification  number  at  each 
location.  Electronic  records  are 
retrievable  by  any  attribute  of  the 
system. 

SAFEGUARDS: 

Paper  records  are  stored  in  lockable 
file  cabinets  or  secured  rooms. 
Electronic  records  are  protected  by  a 
password  system  and  a  secure  socket 
layer  encrypted  Internet  connection. 
Information  is  released  only  to 
authorized  users  and  officials  on  a  need- 
to-know  basis. 

RETENTION  AND  DISPOSAL: 

Records  kept  by  a  Federal  agency  are 
maintained  in  accordance  with  the 
General  Records  Retention  Schedules 
issued  by  the  National  Archives  and 
Records  Administration  (NARA). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Office  of 
Transportation  and  Property 


Management  (FB),  Federal  Supply 
Service,  General  Services 
Administration,  Crystal  Mall  Building  4, 
1941  Jefferson  Davis  Highway, 
Arlington  VA  22202. 

NOTIFICATION  PROCEDURE: 

Inquiries  from  individuals  should  be 
addressed  to  the  appropriate 
administrative  office  for  the  agency  that 
is  authorizing  and/ or  reimbursing  their 
travel. 

RECORDS  ACCESS  PROCEDURES: 

Requests  from  individuals  should  be 
addressed  to  the  appropriate 
administrative  office  for  the  agency  that 
is  authorizing  and/or  reimbiu-sing  their 
travel.  Individuals  must  furnish  their 
full  name  and/or  Social  Security 
Niunber  to  the  authorizing  agency  for 
their  records  to  be  located  and 
identified. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 
contact  the  appropriate  administrative 
office  for  the  agency  that  authorized 
and/or  reimbiu^ed  their  travel. 
Individuals  must  furnish  their  full  name 
and/or  Social  Seciuity  Number  along 
with  the  name  of  the  authorizing 
agency,  including  duty  station  where 
they  were  employed  at  the  time  travel 
was  performed. 


RECORD  SOURCE  CATEGORIES: 

The  sources  are  the  individuals 
themselves,  employees,  travel 
authorizations,  credit  card  companies, 
and  travel  service  providers. 
[FR  Doc.  03-16566  Filed  6-30-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03090] 

Technology  Translation  and  Transfer 
of  Effective  HIV  Prevention  Behavioral 
Interventions;  Notice  of  Availability  of 
Funds 

Application  Deadline:  July  31,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  imder 
section  301  and  317{k)  of  the  Public 
Health  Service  Act,  (42  U.S.C.  section 
241  and  247b(k)),  as  amended.  Tile 
Catalog  of  Federal  Domestic  Assistance  " 
number  is  93.941. 


B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  the  Technology  Translation 
and  Transfer  of  Effective  HIV  Prevention 
Behavioral  Interventions.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  HTV. 

The  piupose  of  the  program  i»to:  (1) 
Support  translation  of  the  protocols  for 
effective  HIV  prevention  interventions, 
in  which  the  original  research  was 
conducted  with  methodological  rigor 
and  which  have  not  been  packaged  or 
widely  adopted,  into  a  package  of 
materials  that  state,  local,  and  non-profit 
prevention  providers  can  use  to 
implement  the  interventions  in  their 
non-research  field  situations;  and  (2) 
Support  development  of  curricula  for 
training  provider  agency  staff  who  will 
implement  the  intervention  bn  how  to 
deliver  the  packaged  intervention  with 
fidelity  and  on  technical  skills  needed 
to  conduct  the  intervention,  and 
technical  assistance  guidance  manuals 
for  providing  technical  assistance  to 
future  adopters  of  the  intervention. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  foUowiUg  performance  goals  for 
the  National  Center  for  HIV,  STD,  and 
TB  Prevention  (NCHSTP):  Strengthen 
the  capacity  nationwide  to  monitor  the   . 
epidemic,  develop  and  implement 
effective  HIV  prevention  interventions 
and  evaluate  prevention  programs  and 
to  also  decrease  the  number  of  persons 
at  high  risk  for  acquiring  or  transmitting 
HIV  infection. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
non-profits  organizations  and  by 
governments  and  their  agencies  in  the 
United  States;  that  is:  public  nonprofit 
organizations;  private  nonprofit 
organizations;  for  profit  organizatioas; 
universities;  colleges;  research 
institutions;  hospitals;  community- 
based  organizations;  state  and  local 
governments  or  thefr  bona  fide  agents 
(this  includes  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands, 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau);  political  subdivisions  of  States 
(in  consultation  with  States);  small, 
minority,  women  owned  businesses; 
technical  schools;  faith-based 
organizations;  and  federally  recognized 
Indian  tribal  governments.  If  any  of  the 
aforementioned  organizations. 
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institutions,  universities,  research 
hospitals,  etc.,  do  not  have  the  following 
qualifications  they  will  not  be  eligible  to 
apply  for  this  program:  (1)  Researchers 
who  have  developed  proven  HIV 
behavioral  prevention  interventions:  (2) 
persons  with  experience  using  protocols 
to  conduct  HIV  behavioral 
interventions;  or  (3)  persons  with 
expertise  in  curricula  and  package 
development.  If  agencies  are  interested 
in  applying  for  funding  under  this 
annoimcement  but  are  not  of  a  group 
listed  as  eligible,  they  are  encouraged  to 
partner  with  an  eligible  entity,  combine 
their  capacities,  and  submit  a  joint 
application.  The  eligible  partner  must 
be  the  lead  applicant  and  must  conduct 
at  least  50  percent  of  the  program's 
activities.    . 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $470,000  is  available 
in  FY  2003  to  fund  approximately  two 
awards.  It  is  expected  that  the  average 
award  will  be  $215,000,  ranging  from 
$200,000  to  $235,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  15,  2003,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  two  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress,  as 
evidenced  by  required  reports  and  the 
availability  of  funds.  Continued  funding 
for  year  two  will  be  dependent  on  the 
completion  of  required  activities  for 
year  one. 

Use  of  Funds 

Collection  of  new  or  supplemental 
intervention  research  outcomes  data, 
data  entry  and  analysis,  other  than  for 
process  evaluation  of  this  project, 
purchase  of  furniture  or  computers,  and 
rental  of  facilities  will  not  be  funded 
under  this  program. 

Recipient  Financial  Participation 

Matching  funds  are  pot  required  for 
this  program. 

Funding  Priority 

CDC's  intention  is  to  support  the 
packaging  of  interventions  for  target 
populations  not  cvurently  represented  in 
the  Replicating  Effective  Prt^rams 
collection  of  packages.  This 
announcement  is  only  for  proposals  that 


submit  an  HIV  prevention  intervention 
with  demonstrated  effectiveness  in 
changing  HIV/STD-related  risk  behavior 
or  health  outcomes.  Consideration  will 
be  given  to  obtaining  diversity  of  at-risk 
populations  among  the  proposals 
selected  for  funding.  Interventions  are 
sought  for  any  population  at  risk  of 
acquiring  or  transmitting  HIV;  however, 
the  following  populations  are  of 
particular  interest:  (1)  Persons  with  HIV 
infection;  (2)  African  American  men 
having  sex  with  men  (MSM);  (3) 
Hispanic  MSM;  (4)  incarcerated 
persons;  (5)  sex  workers,  (6)  transgender 
persons;  and  (7)  persons  living  in  nual 
areas  whose  behaviors  put  them  at  risk 
for  HIV  infection. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1.  Recipient  Activities 

The  program  requirements  for  the  first 
year  of  activity  include: 

a.  Develop  the  intervention  package, 
including  promotional  or  marketing 
material  for  program  administrators,  and 
preliminary  versions  of  the  training 
curricula  in  collaboration  with  HIV 
prevention  providers  and  consimiers. 

b.  Produce  enough  intervention 
packages  so  that  each  case  study  agency 
can  receive  one  for  each  staff  member 
delivering  the  intervention,  the 
researcher's  team  has  at  least  one 
package;  and  the  CDC  Project  Officer 
has  one  package.  The  number  of 
packages  will  depend  upon  the 
structiu-e  of  the  intervention,  how  many 
case  study  agencies  test  the  package, 
and  how  many  facilitators  there  are  at 
each  agency. 

c.  Identify  at  least  two  HIV  prevention 
agencies,  which  are  not  collaborating  on 
package  development,  for  case  study  of 
the  technology  transfer  process. 

d.  Develop  a  plan  to  evaluate  the 
implementation  process. 

Program  requirements  for  the  second 
year  of  activity  include: 

a.  Initiate  the  prevention  agency  case 
study  using  the  intervention  package, 
training  curricula,  quality  assurance, 
and  technical  assistance. 

b.  Complete  the  case  study  by 
achieving  technology  transfer  with  at 
least  one  of  the  selected  agencies. 

c.  Initiate  and  complete  the 
implementation  process  evaluation. 

d.  Revise  intervention  and  training 
materials  based  upon  the  case  study 
results. 


e.  Develop  technical  assistance 
guidance  manuals  based  on  transfer 
experience. 

f.  Publish  and  distribute  results. 

2.  CDC  Activities 

a.  Host  a  meeting  with  the  successful 
applicants  within  60  days  of  the  notice 
of  award  to  discuss  implementation  of 
the  project.  CDC  will  host  two  meetings 
per  project  year  to  facilitate  the  sharing 
of  experiences  and  lessons  learned  by 
the  recipients  of  this  funding  and  the 
recipients  of  Replicating  Effective 
Programs  (REP)  funding  under  other 
announcements . 

b.  Provide  technical  assistance  in  the 
general  operation  of  this  HIV  prevention 
project,  including  but  not  limited  to 
detailed  advice  on  steps  to  accomplish 
the  recipient  activities,  composition  of 
commimity  advisory  boards,  cost 
containment  strategies  for  video 
production,  package  production  issues 
(e.g.,  reading  level,  format,  layout), 
topics  to  include  in  Memoranda  of 
Agreement  with  case  study  agencies, 
strategies  for  collecting  process 
measures  and  tracking  implementation 
costs,  and  responses  to  recipient 
questions  and  requests. 

c.  Consult  on  the  choice  of  prevention 
agencies  for  the  case  studies  with  the 
intervention  package  by  suggesting 
selection  criteria,  assisting  in 
identifying  potential  agencies  in  the 
event  that  a  recipient  has  difficulty,  and 
approving  the  final  choices. 

d.  Monitor  and  evaluate  scientific  and 
operational  accomplishments  of  this 
project  through  frequent  telephone 
contact  and  review  of  technical  reports, 
package  iterations,  and  interim  data 
analyses.  Project  Officers  will  conduct 
monthly  calls  with  individual  recipients 
and  monthly  conference  calls  with  all 
current  recipients  of  REP  funding,  will 
read  and  edit  iterations  of  the  package 
and  Video  scripts,  and  will  make 
recommendations  aimed  at  solving 
problems  and  improving  the  quality  and 
timeliness  of  recipient  activities. 

e.  Conduct  at  least  one  site  visit  per 
year  to  assess  program  progress  and 
mutually  solve  problems,  and  additional 
visits  as  needed. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 


plan.  The  narrative  should  be  no  more 
than  20  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of  a  one- 
page  abstract  of  the  proposal,  a  complete 
table  of  contents  to  the  application  and 
its  appendices,  and  text  addressing  each 
required  element.  Beginning  with  the 
first  page  of  text,  number  all  pages 
clearly  and  sequentially,  including  each 
page  in  the  appendices.  Replace  double- 
sided  article  reprints  with  a  one-sided 
copy. 

Include  a  general  introduction, 
followed  by  one  narrative  subsection  for 
each  of  the  numbered  content  elements 
per  application,  in  the  order  in  which 
the  elements  appear  below.  Label  each 
narrative  subsection  with  the  element 
title  and  include  all  of  the  information 
needed  to  evaluate  that  element  of  the 
application  (except  for  curriculmn  vitae, 
references,  line  item  budget 
justification,  and  letters  of  support, 
which  are  appropriate  for  the 
appendices).  The  application's  narrative 
content  elements  are: 

1.  Capacity,  and  the  Degree  to  Which 
the  Applicant  Has  Met  the  CDC  Policy 
Requirements  Regarding  the  Inclusion 
of  Women,  Ethnic,  and  Racial  Groups  in 
the  Proposed  Research 

a.  Demonstrate  capacity  to  conduct 
the  activities  required  for  this  project. 

b.  Clearly  describe  the  proposed 
staffing,  e.g.,  show  percentages  of  each 
staff  member's  commitment  to  this  and 
other  projects,  the  division  of  duties  and 
responsibilities  for  this  project,  brief 
position  descriptions  for  existing  and 
proposed  personnel,  and  any 
partnerships  with  HIV  prevention 
agCTicies. 

c.  Demonstrate  that  the  applicant's 
staff  has  the  expertise  to  complete  this 
project,  including  ability  to  produce  the 
intervention  package,  e.g.,  include 
examples  of  previously  developed  fact 
sheets,  CD-ROMs,  web  sites,  or  samples 
from  other  intervention  packages. 

d.  Name  the  staff  members  who  are 
key  to  the  completion  of  the  project. 
Provide  a  brief  description  of  their 
strengths  that  relate  to  this  project. 
Include  their  curriculum  vitae  in  the 
appendix. 

e.  Describe  access  to  graphics 
expertise  for  the  editing  and  production 
of  the  intervention  package  in  print  and/ 
or  electronic  formats. 

f.  Briefly  describe  compliance 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  activities  or  justification  when 
representation  is  limited  or  absent.  . 
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2.  Effective  Behavioral  Intervention 

a.  Identify  the  principal  investigator 
(PI);  name  and  location  of  the 
institution(s)  that  originally  developed, 
conducted,  and  evaluated  the  proposed 
intervention;  and  population(s)  for 
whom  the  intervention  was  designed. 
Indicate  whether  the  research  was  part 
of  a  multi-site  project. 

b.  If  the  research  was  part  of  a  multi- 
site  project  with  a  common  protocol, 
provide  letters  of  support  &t)m  original, 
developers  of  the  intervention  other 
than  the  applicant  [e.g.,  Pis  at  other 
sites)  indicating  their  intent  to 
collaborate  on  a  portion  of  the 
intervention  materials  that  will  discuss 
generalizing  the  intervention  to  other 
target  populations  or  settings. 

c.  Where  the  applicant  is  not  an 
original  developer  of  the  intervention, 
provide  written  permission  from  the 
intervention's  original  developers  to 
develop  and  market  materials  for  the 
intervention  package. 

d.  Describe  the  research's  results  on 
behavioral  or  health  outcomes, 
including  how  these  results  are  both 
statistically  and  practically  significant; 
and,  if  the  intervention  is  community- 
level,  how  long  the  intervention  was  in 
operation  before  positive  effects  were 
detected. 

e.  Include  in  the  appendix  a  copy  of 
any  reports,  which  have  been  submitted 
to  the  institution  funding  the  research, 
have  been  submitted  for  publication,  or 
have  been  published  in  peer  reviewed 
journals,  describing  the  study  design 
and  positive  behavioral  or  health 
outcomes  of  the  intervention.  This 
portion  of  the  appendix  should  be 
labeled  as  "Intervention  Study  Design 
and  Results." 

f.  Substantiate  the  need  for  an 
intervention  package  in  terms  of  the 
target  population's  risk  and  the 
intervention's  potential  for  being 
generalized  to  other  populations  at  risk 
for  HIV  infection. 

g.  Describe  the  feasibility  of 
implementation  by  HIV  prevention 
agencies,  particularly  those  with  limited 
resources,  and  the  number  of  at-risk 
persons  an  agency  could  potentially 
reach  with  the  intervention  annually. 

3.  Plan  for  Intervention  Package 
Development 

a.  Describe  the  contents  of  the 
intervention  package  that  will  be 
developed.  Include  descriptions  of:  (1) 
The  overall  concept,  format,  and 
objectives  to  be  in  text  and  in  short 
promotional  or  marketing  materials  for 
program  administrators,  e.g., 
appropriateness  for  intended 
implementing  agencies,  description  of 


the  intervention  and  the  science  behind 
it,  target  populations  for  whom  the 
intervention  would  be  appropriate;  (2) 
The  intervention's  pre-implementation 
phase,  e.g.,  intervention's  core  elements 
related  to  this  phase,  time  line  of 
necessary  preparation  steps,  list  of 
collaborators,  training  materials, 
material  resoiux:es,  facilities,  staff 
(nimibers,  time  commitment,  and  skills), 
and  cost  categories  for  conducting  the 
intervention;  (3)  The  intervention's 
implementation  phase,  e.g., 
intervention's  core  elements  related  to 
this  phase,  protocols  and  examples  for 
implementing  the  intervention  and 
ensiuing  quality  and  consistency, 
identification  of  barriers  to 
implementation  and  advice  on  how  they 
may  be  overcome,  and  methods  for 
process  evaluation;  and  (4)  The 
intervention's  maintenance  phase,  e.g., 
intervention's  core  elements  related  to 
this  phase,  how  to  deal  with  issues  of 
staff  turnover  and  retraining. 

b.  Explain  how  staff  fitjm  HIV 
prevention  programs  (e.g.,  health 
departments  and  community-based 
organizations)  and/or  other  prevention 
providers  and  consumers  in  the 
applicant's  geographic  area  vidll 
collaborate  in  the  development  of  the 
intervention  package.  Describe  the 
planned  procedures  for  how  these 
collaborators  will  be  identified. 

c.  Present  a  time  line  for  developing 
and  reviewing  the  intervention  package 
and  its  components. 

4.  Plan  To  Identify  Prevention  Agencies 
for  Case  Study  of  Implementing  the 
Packaged  Intervention  in  Year  Two 

a.  Discuss  a  plan  to  identify  and 
recruit  potential  implementers  within 
your  state  or  nearby  (i.e.,  where  training, 
assistance,  and  evaluation  will  be 
feasible  wdthin  budget  constraints)  and 
indicate  any  agencies  that  have  already  . 
shown  interest  in  or  may  be  interested 
in  implementing  the  proposed 
intervention. 

b.  Elaborate  on  the  criteria  and 
mechanism  for  selecting  agencies  that 
will  participate  in  case  studies  of 
implementing  the  packaged 
intervention. 

Note:  Any  agency  that  participated  in  the 
intervention's  original  research  is  e;tcluded 
from  consideration  as  a  potential 
implementer,  as  is  any  agency  that  currently 
or  previously  implemented  the  intervention. 

5.  Methods  To  Assist  Implementation 

a.  Describe  the  strategy  to  facilitate 
.  implementation  of  the  packaged 
intervention,  including  development  of 
training  curricula,  provision  of  training, 
and  provision  of  direct  technical 
assistance  from  the  applicant  to  the 
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^  selected  case  study  agencies.  Describe 
plans  for  assisting  selected  users  find 
additional  funds,  if  it  becomes 
necessary. 

b.  Discuss  procedures  to  assist 
selected  agencies  to  implement  the 
packaged  intervention,  drawing  upon 
the  agencies'  existing  staff  and 
resources,  and  to  identify  barriers  to 
implementation  and  how  to  overcome 
them. 

6.  Evaluation  of  the  Implementation 
Process 

a.  Describe  methods  and  measures  to 
be  used  in  assessing:  (1)  Fidelity  to  the 
intervention's  core  elements  dimng  the 
implementation  phases  as  specified  in 
the  intervention  package;  (2)  quality  of 
intervention  delivery  according  to  the 
methods  described  in  the  package;  (3) 
quality  of  the  applicant's  technical 
assistance  and  its  delivery;  (4)  impact  of 
barriers  to  implementation  on  the  case 
study  (e.g.,  acciu^cy  of  record  keeping, 
agency's  staff  recruitment  and  training, 
client  recruitment);  (5)  effectiveness  of 
solutions  to  barriers;  (6)  costs  of 
intervention  delivery  and  cost 
containment  strategies;  and  (7) 
maintenance  of  collaborative 
relationships.  No  behavioral  or  health 
outcomes  are  to  be  evaluated. 

b.  Describe  plan  to  use  the  process 
evaluation  results  in  finalizing  the 
intervention  package  and  the  training 
curricula  for  agency  staff  and  for  the 
preparation  of  guidance  manuals  for 
futitte  technical  assistance  providers. 

Note:  The  purpose  of  the  program  includes 
achieving  technology  transfer  with  at  least 
one  HTV  prevention  agency  and  studying  the 
process.  Selection  of  two  or  more 
implementing  agencies  may  increase  the 
likelihood  of  achieving  technology  transfer 
[i.e.,  entering  implementation  phase  and 
conducting  all  intervention  components) 
with  at  least  one  agency. 

7.  Budget 

I*rovide  a  detailed,  line-item  budget 
for  the  project;  justify  each  line  item. 
Plan  for  two  trips  to  Atlanta  each  year 
te  meet  with  CDC  representatives.  Any 
application  requesting  greater  than 
$235,000  (including  indirect  costs)  will 
not  be  considered  for  review  and  will  be 
returned  to  the  applicant. 

8.  Performance  Goals 

Describe  how  the  measurable 
outcomes  of  the  program  wiU  be  in 
alignment  with  one  or  more  of  the 
following  performance  goals: 

a.  Strengthen  the  capacity  nationwide 
to  monitor  the  epidemic,  develop  and 
implement  effective  HIV  prevention 
interventions  and  evaluate  prevention 
-programs. 


b.  Decrease  the  niunber  of  persons  at 
high  risk  for  acquiring  or  transmitting 
HIV  infection. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm. 
^  If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  July  31,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA#  03090, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  befbre  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will,  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  wUl  be  discarded.  The 
applicant  will  be  notified  of  their  failiue 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 


cooperative  agreement.  Measiues  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  piupose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1 .  Demonstrated  Capacity  and  the 
degree  to  which  the  applicant  has  met 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  research 
(25  points)  a.  Demonstrated  Capacity. 
Overall  ability  of  the  applicant  to        ♦ 
perform  the  proposed  activities  as 
reflected  in  their  staff's  and  consultants' 
qualifications  and  availability.  The 
extent  to  which  the  applicant 
demonstrates  that  proposed  staff  have 
experience  with  developing  materials  in 
various  formats,  training,  and  process 
evaluation  and  have  demonstrated 
familiarity  with  HIV  behavioral 
interventions,  particularly  the 
iniervention  to  be  packaged.  The  natiwe 
of  any  partnership  between  researchers 
and  HIV  prevention  programs. 
Adequacy  of  existing  support  §taff, 
equipment,  and  facilities. 

D.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measiu-e  differences  when 
warranted;  (4)  A  statement  as  to  whether 
the  plans  for  recruitment  and  outreach 
for  study  participants  include  the 
process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits. 

2.  Effective  Behavioral  Intervention 
(20  points).  Clear  demonstration  of  the 
effectiveness  of  the  proposed 
intervention  in  a  report  that  has  been: 
(l)'Submitted  to  the  institution  fimding 
the  research;  (2)  submitted  for 
publication,  or  published  in  a  peer- 
reviewed  journal.  This  is  an  absolute 
criterion. 

To  be  considered  effective,  the 
intervention  must  have:  (1)  Tested  using 
a  control  or  comparison  group  with 
participants  assigned  randomly  or 
without  bias  to  study  conditions;  (2) 
measured  using  pre-  and  post- 


intervention  outcomes;  (3)  retained  at 
least  70  percent  of  the  study 
participants;  (4)  completed  the  data 
collection  and  analyses;  and  (5)  results 
that  show  significant  positive  findings 
(and  no  significant  negative  results)  for 
changing  HIV/STD-related  risk  behavior 
or  health  outcomes.  If  this  evidence  is 
present,  also  consider: 

a.  The  original  research  for  this 
intervention  was  conducted  and 
completed  with  a  population  at 
demonstrable  risk  for  acquiring  or 
transmitting  HIV,  preferably  persons 
with  HIV  infection,  African  American 
men  having  sex  with  men  (MSM), 
Hispanic  MSM,  incarcerated  persons, 
sex  workers,  transgender  persons,  or 
persons  living  in  rureil  areas  whose 
behaviors  put  them  at  risk  foi  HIV 
infection. 

b.  The  feasibility  of  implementing  the 
proposed  intervention  by  agencies  with 
limited  resources  and  the  number  of  at- 
risk  persons  an  agency  could  reach. 

c.  Letters  of  permission  from  the 
intervention's  developer(s)  to  develop 
and  market  materials  for  the  proposed 
intervention  package  and,  if  the 
intervention  was  from  a  multi-site 
project  with  a  common  protocol,  letters 
of  participation  from  the  same 
developers. 

3.  Plan  for  Intervention  Package 
Development  (15  points).  Level  of  detail 
in  the  outline  of  the  proposed  package, 
e.g.,  for  overview,  pre-implementation, 
implementation,  and  maintenance 
phases.  Clarity  of  described  formats, 
concepts,  intended  implementers,  and 
objectives.  Justification  of  the 
appropriateness  of  the  package's 
objectives,  format  and  concepts  to  the 
intended  implementing  agencies'  needs 
and  capabilities.  Adequacy  of  planned 
identification,  of  and  input  from, 
collaborating  HIV  prevention  programs 
and/or  other  prevention  providers  and 
consumers.  Adequacy  of  plaimed 
materials'  review,  pre-testing,  and 
revision.  Adequacy  of  time  scheduled 
for  completing  the  proposed  steps  of  the 
package's  development  and  contents. 

4.  Plan  to  Identify  Prevention 
Agencies  to  Implement  the  Packaged 
Intervention  (15  points).  Recognition  of 
which  agencies  are  not  eligible  to 
participate  in  the  implementation  case 
study.  Quality  of  plan  to  identify 
eligible  potential  agencies  with  at-risk 
populations  for  whom  the  intervention 
is  appropriate  and  to  interest  them  in 
implementing  the  package  during  year 
two  of  the  project.  Selection  of  active 
methods  to  identify  and  solicit  potential 
implementing  agencies.  Adequacy  of 
criteria  and  mechanism  for  selecting  at 
least  two  implementing  agencies  likely 

'  to  achieve  technology  transfer. 
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5.  Methods  to  Assist  Implementation 
(15  points).  Clarity  of  the  strategy  to 
assist  selected  agencies  in  adopting  and 
implementing  the  proposed 
intervention,  e.g.,  outline  of  training 
curricula  and  training  plan. 
Understanding  of  barriers  to  " 
implementation  and  how  to  overcome 
them.  Plan  to  assist  selected  users  in 
implementing  the  entire  intervention 
using  their  existing  resoxu-ces  and  staff, 
e.g.,  provision  of  proactive  and  on-call 
technical  assistance.  Plan  to  help 
selected  agencies  find  additional  funds 
for  implementing  the  package  in  year 
two,  if  relevant. 

6.  Evaluation  of  Implementation 
Process  (10  points).  Feasibility  and 
appropriateness  of  the  applicant's  plan 
to  evaluate  the  selected  agencies' 
implementation  of  the  intervention  as 
specified  in  the  intervention  package. 
Thorough  and  realistic  selection  of 
process  measiu«s  to  evaluate.  Adequacy 
of  plans  for  revising  intervention 
package  and  training  materials  based 
upon  the  case  study  results.  Adequacy 
of  plans  for  developing  a  technical 
assistance  manual  based  on  the 
agencies'  and  applicant's 
implementation  and  transfer 
experiences. 

7.  Budget  (Reviewed,  but  not  scored). 
Extent  to  which  the  budget  is 
reasonable,  itemized,  clearly  justified, 
and  consistent  with  the  intended  use  of 
the  funds.  Extent  to  which  the  budget 
includes  itemizations,  justifications, 
scope,  and  deliverables  for  consultants 
or  contractors. 

8.  Performance  goals  (Reviewed,  but 
not  scored).  Extent  to  which  the 
program's  proposed  measures  will> 
demonstrate  effective  accomplishment 
of  the  purposes  and  one  or  more 
performance  goals  of  the  cooperative 
agreement. 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects?  Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  aerious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 

L  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  an  original,  plus 
two  copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 


a.  Current  Budget  Period  Activities 
Objectives. 

b.  Ciurent  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  {}erformance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

At  the  completion  of  two  years  of 
funding,  recipients  will  be  expected  to 
share  print,  and  possibly  electronic, 
copies  of  the  revised  intervention 
packages  with  representatives  of  the 
agencies  that  implemented  the 
intervention  for  the  program's  case 
studies,  vdth  CDC  project  officers,  and 
with  the  intervention's  developers,  if 
different  bom  the  applicant. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
web  site. 

AR-1    Human  Subjects  Reqiurements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/ AIDS  Confidentiality 

Provisions 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 4    Accounting  System 

Requirements 
AR-1 5    Proof  of  Non-Profit  Status 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  annoimcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Fxmding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
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Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Vincent  Falzone, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2700. 

For  program  tecnnical  assistance, 
contact:  Craig  Studer,  Deputy  Branch 
Chief,  Division  of  HIV/ AIDS  Prevention, 
National  Center  for  HTV/STD/TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention,  1600  Clifton  Road,  NE, 
Mailstop  E-37,  Atlanta,  GA  30333, 
Telephone:  404-639-5389,  E-mail 
address:  ccsl@cdc.gov. 

Dated:  June  25.  2003.  ' 

Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-16530  Filed  6-30-03;  8:45  am] 

BILUNG  COOE  4163-18-P 


DEPAFTTMENt  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Prevention  Research 
Centers  Applications  Review  and 
Approval,  Program  Announcement 
«04003 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers. for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Prevention  Research  Centers 
Applications  Review  and  Approval,  Program 
Announcement  #04003. 

Times  and  Dates:  8:30  a.m.-9  a.m.,  July  22, 
2003  (Open);  9:00  a.m.-5  p.m.,  )uly  22,2003 
(Closed);  9:00  a.m.-12  p.m.,  July  23,  2003 
(Closed). 

Place:  Sheraton  Colony  Square  Hotel,  188 
14th  Street  NE..  Atlanta,  GA,  30361 
Telephone  404.892.6000. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  Section  552b(c)  (4)  and 
(6).  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Pub.  L.  92- 
463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #04003. 

Contact  Person  for  More  Information: 
Michael  Waller.  Deputy  Director,  Division  of 


Adult  and  Community  Health,  National 
Center  for  Chronic  Disease  Prevention  and 
Health  Promotion,  CDC,  4770  Buford 
Highway,  MS-K-45,  Atlanta,  GA,  30341, 
Telephone  404.498.3374. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC -and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  24,  2003. 
John  Burkhart, 

Acting  Director,  Management  Analysis  and 
Services  Office, ,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-16529  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Controlling  Asthma 
In  American  Cities  Project  Phase  11- 
Interventlon  Implementation,  Program 
Announcement  iraaOSO 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Controlling  Asthma  in  American 
Cities  Project  Phase  Il-Intervention 
Implementation.  Program  Announcement 
#03030. 

Times  and  Dates: 

8:30  a.m.-9:15  a.m.,  July  23,  2003.  (Open.) 

9:15  a.m.-4:30  p.m.,  July  23.  2003. 
(Closed.) 

8:30  a.m.^:30  p.m.,  July  24,  2003. 
(Closed.) 

Place:  Sheraton  Colony  Square,  188  14th 
Street.  Atlanta,  GA  30361,  Telephone  404- 
892-600a 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  #03030. 

Contact  Person  for  More  Information:  Drue 
Barrett,  Ph.D.,  Deputy  Associate  Director  for 
Science,  National  Center  for  Environmental 
Health.  CDC.  4770  Buford  Highway,  MS  F29, 
Atlanta,  GA  30341,  Telephone  770-488- 
7653. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 


authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  25,  2003. 
John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-16531  Filed  6-30-03;  8:45  am] 
.  BILLING  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  ANO' 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

HRSA-03-100  Fiscal  Year  2003 
Application  Cycle  for  the  Nurse  Faculty 
Loan  Program  (NFLP);  CFDA  93.264 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 
action:  NoUce. 


SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  the  Nurse  Fdculty  Loan 
Program  for  Fiscal  Year  2003. 

Purpose  of  Award:  The  Nurse  Faculty 
Loan  Program  authorizes  the  Secretary 
to  enter  into  an  agreement  with  a  school 
of  nursing  to  establish  and  operate  a 
student  loan  fund  to  increase  the 
nimiber  of  qualified  nurse  faculty. 

Authorizing  Legislation:  These 
applications  are  solicited  under  the 
authority  of  Title  VIII.  section  846A  of 
the  Public  Health  Service  (PHS)  Act,  as 
amended. 

Statutory  Matching  or  Cost  Sharing 
Requirement:  Under  Section  846A  of  the 
PHS  Act  the  school  of  nursing  shall 
deposit  in  the  loan  fund  an  amount 
equal  to  not  less  than  one-ninth  of  the 
Federal  capital  contribution  (FCC)  to 
such  fund. 

Eligible  Applicants:  Schools  of 
nursing  eligible  to  apply  must  be 
accredited  and  offer  hill-time  advanced 
degree  programs  in  nursing  that  contain 
an  education  component  to  prepare 
students  to  serve  as  nurse  faculty. 

Funding  Priorities  and/or  Preferences: 
None. 

Service  Requirement:  An  amount  of 
up  to  85  percent  of  the  loan  (plus 
interest  thereon)  can  be  cancelled  in 
exchange  for  the  recipient  working  as 
faculty  in  a  school  of  nursing  following 
graduation. 

Upon  completion  by  the  individual  of 
each  of  the  first,  second,  and  third  year 
of  full-time  employment  as  a  faculty 
member  in  a  school  of  nursing,  the 
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school  shall  cancel  20  percent  of  the 
principal  of,  and  the  interest  on,  the 
amount  of  the  loan  unpaid  on  the  first 
daqr  of  such  employment.  Upon 
completion  of  the  fourth  year  of  full- 
time  employment  as  a  faculty  member 
in  a  school  of  nursing  the  school  shall 
cancel  25  percent  of  the  principal  of, 
and  the  interest  on  the  loan  unpaid  on 
the  first  day  of  such  employment. 

Review  Criteria:  The  Nurse  Faculty 
Loan  Program  for  fiscal  year  2003  is 
expected  to  be  competitive.  The 
program  anticipates  more  funding 
requests  than  there  are  funds  available. 
If  there  are  insufficient  funds  to  award 
all  applicants  who  meet  the  eligibility 
criteria,  applicants  will  be  randomly 
selected  imtil  all  funds  are  expended. 

Estimated  Amount  of  Available 
Funds;  $3,000,000. 

Estmated  Number  of  Awards:  100. 

Estimated  orAvemge  Size  of  Each 
Award:  $15,000-$60,000. 

Estimated  Project  Period:  September 
1,  2003-June  30,  2004. 

Application  Request  and  Award 
Process:  Application  materials  will  be 
available  for  downloading  via  the  web  at 
h  ttp  ://www.  bhpr.  hrsa  .gov/n  ursing/ 
reinvestmentact.htm  on  July  1,  2003. 
Applicants  may  also  request  a  hard  copy 
of  the  application  material  by  calling 
(301)  443-6333.  Apphcations  may  not 
be  submitted  electronically  at  this  time. 
Applicants  should  note  that  HRSA 
anticipates  accepting  grant  applications 
online  in  the  last  quarter  of  the  Fiscal 
Year  Ouly  through  September).  In  order 
to  be  considered  for  participation  in  this 
program,  applications  must  be 
postmarked  or  delivered  by  July  31, 
2003,  to  the  Division  of  Nursing  (NFLP), 
Bureau  of  Health  Professions,  Health 
Resoiu-ces  and  Services  Administration, 
Parklavra  Building,  Room  9-35,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Applicants  should  request  a  legibly 
dated  U.S.  Postal  postmark  or  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
An  application  receipt  will  be  provided 
from  the  Division  of  Nursing  by  email 
to  the  applicant.  Applications  submitted 
after  the  deadline  date  will  be  returned 
to  the  applicant  and  not  processed. 

Projected  Award  Date:  No  later  than 
September  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Thompson,  Division  of  Nursing, 
Bureau  of  Health  Professions,  HRSA, 
Room  9-36,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  Telephone  number:  (301)  443- 
6333.  Fax  number:  (301)  443-0791.  E- 
mai :  dthompson@hrsa.gov. 


Paperwork  Reduction  Act:  The 
application  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  The  OMB  clearance  nimiber  is 
0915-0060.  The  program  is  not  subject 
to  Executive  Order  12372, 
Intergovenunental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

Dated:  June  13,  2003. 
Dennis  P.  Williams, 
Deputy  Administrator. 
[PR  Doc.  03-16509  Filed  6-30-03;  8:45  am] 
BIUING  COOE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pxu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Aci%  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  v»rill  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidenticil  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  greint 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
NHLBI  Mentored  Scientist  Development 
Award. 

Date:  July  24-25,  2003. 

Time:  7:30  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.,  Washington,  DC  20036. 

Contact  Person:  Robert  B.  Moore,  PhD, 
Review  Branch,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  7178,  MSC  7924, 
Bethesda,  MD  20892,  301/435-0725. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  June  19,  2003. 
La  Verne,  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[PR  Doc.  03-16503  Filed  6-30-03;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Utle  5  U.S.,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
special  Emphasis  Panel,  School  Readiness. 

Date;  July  17-18,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Marita  R.  Hopmann,  PhD, 
tScientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development,  6100 
Building,  Room  5E01,  Bethesda,  MD  20892. 
(301)  435-6911.  hopmannm@mail.nih.gov. 

Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  RepajTnent  Program,  National 
Institutes  of  Health,  HHS.) 

Dated:  June  23,  2003. 
UVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16497  Filed  6-30-03;  8:45  am] 
BILLING  CODE  4140-01-« 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  tlie 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
.  property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Qevelopment 
Special  Emphasis  Panel, 
Neurodevelopmental  Battery  Assessment  and 
Data  Center. 

Date:  ]uly  18.  2003. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  Rockville,  MD  20852. 
(Telephone  Conference  Call). 

Contact  Person:  Hameed  Khan,  PhD. 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National- 
Institutes  of  Health,  5100  Executive  Blvd., 
Room  5E01,  Bethesa,  MD  20892,  (301)  435- 
6902,  khanh@mail.nih.gov.: 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
histitutes  of  Health,  HHS) 

Dated:  June  23,  2003. 
La  Verne  Y.  Springfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16498  Filed  6-30-03;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
.  Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordemce  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personnel  information  concerning 
individuals  associated  with  the  grant 
applications,  this  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel.  Rl3  Application  Review. 

Date:  July  17.2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda.  MD  20817. 

Contact  Person:  Jeffrey  I.  Toward, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  Extramural 
Project  Review  Branch,  6000  Executive  Blvd., 
Suite  409.  Bethesda.  MD  20892-7003,  (301) 
435-5337. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Prevention  and 
Epidemiology  Alcohol  Special  Emphasis 
Panel. 

Date:  July  18,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn.  924  Twenty-Fifth 
Street.  NW.,  Washington.  DC  20037. 

Contact  Person:  Sean  N.  O'Rourke. 
Scientific  Review  Administrator.  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2861. 

(Catalogue  of  federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  June  19,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-16500  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
if  hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
prdvisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6)  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidentieil  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  RFA  ES-03-004:  Centers  for 
Children's  Environmental  Health  and  Disease 
Prevention  Research. 

Date:  August  4-6,  2003. 

Time:  8:30  a.m.  to  5p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Hotels,  4700  Guardian 
Drive,  Durham,  NC  27703. 

Contact  Person:  Linda  K.  Bass,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Institute  of  Environmental 
Health  Sciences.  P.O.  Box  12233,  MD  EC-30. 
Research  Triangle  Park,  NC  27709.  (919)  541- 
1307. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation— Health  Risks  from 
Environmental  Exposures;' 93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superhmd 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
/sciences;  93.113,  Biological  Response  to 
Environmental  HeaUh  Hazards;  94.114, 
Applied  Toxicological  Research  and  Testing, 
National  Institutes  of  Health,  HHS) 

Dated:  June  19,  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  FedemI  Advisory 
Committee  Policy. 

[FR  Doc.  03-16501  Filed  6-30-03;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

(The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Reproductive 
Genetics/NICHD  Small  Grants  Program. 

Ctate.July  14,  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Sciientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development.  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,  (301)  435-6884. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  June  19,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  03-16502  Filed  6-30-O3;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  gcant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel  Lipotoxic  Diseases  in 
Acquired  Dietinduced  Obesity. 

ZJate;  July  17,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza.  6707  Democracy 
Boulevard.  Bethesda.  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Maxine  A.  Lesniak,  MPH, 
Scientific  Review  Administrator,  Review 
Branch,  DBA,  NIDDK,  Room  756,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-7792, 
lesniakm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Frequent 
Hemodialysis  Clinical  Trials. 

Date.July  30,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ritz-Carlton  Hotel  at  Pentagon  City, 
1250  South  Hayes  Street,  Arlington.  VA 
22202. 

Contact  Person:  Maxine  A.  Lesniak,  MPH, 
Scientific  Review  Administrator,  Review 
Branch.  DEA.  NIDDK,  Room  756,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892.  (301)  594-7792, 
lesniakm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  June  19,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16504  Filed  6-30-03;  8:45  am) 

B&JJNG  COOE  414&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  June 
30.  2003.  8  a.m.  to  July  1.  2003.  5  p.m. 
Holiday  Inn  Select  Bethesda.  8120 
Wisconsin  Ave.,  Bethesda,  MD,  20814 
which  was  published  in  the  Federal 
Register  on  Jime  16.  2003,  68  FR  35683- 
35685. 

The  ending  time  of  the  meeting  has 
been  changed  to  3  p.m.  on  July  1.  2003. 
The  meeting  dates  and  location  remain 
the  same.  The  meeting  is  closed  to  the 
public. 

Dated:  June  23.  .2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16499  Filed  6-30-03;  8:45  am) 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Purusant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c){6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  vtrith  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  21RG1 
PHRA(92)S:  Focal  adhesions. 

Date:  June  26,  2003. 

Time:  1  p.m.  to  2  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue.  Chevy  Chase.  MD  20815. 

Contact  Person:  Joyce  C.  Gibson,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
4522,  gibsonj@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS7 
lOB:  Small  Business:  Imaging  Technologies: 
MRI/PET. 

Date;  July  1,2003. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Robert  J.  Nordstrom,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda.  MD  20892,  301-435- 
1175,  nordstn@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Chemistry: 
Small  Business  Panel. 

Date:  July  8,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Janet  Nelson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4168, 
MSC  7806,  Bethesda,  MD  20892,  301-435- 
1723,  nelsonja@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  VACC 
02:  Biodefense  Vaccines. 

Date:  July  9-10,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5104. 
MSC  7852.  Bethesda,  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  RFA  for 
Genetic  Modifiers  of  Interest  to  NIDDK. 

Date:  July  10.  2003. 

Time:  8:30  a.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Camilla  E.  Day.  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2212. 
MSC  7890.  Bethesda,  MD  20892,  301-435- 
1037,  dayc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Small 
Business:  Social  Sciences,  Nursing, 
Epidemiology,  and  Methods. 

Ztofe;  July  10-11.2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace.  1515  Rhode 
Island  Ave..  Washington,  DC  20005. 

Contact  Person:  Denise  Wiesch,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3150, 
MSC  7770,  Bethesda,  MD  20892,  (301)  435- 
0684. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Shared 
Instrumentation. 

Date:  July  10,  2003. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike.  Rockville.MD  20852. 

Contact  Person:  Gopa  Rakhit.  PhD. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4154, 
MSC  7806.  Bethesda.  MD  20892,  (301)  435- 
1721. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  VACC 
(12):  Small  Business-Viral  &  Bacterial 
Vaccines. 

Date:  July  10,  2003. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  67oniockledge  Drive,  Room  5104. 
MSC  7852.  Bethesda.  MD  20892,  (301)  435- 
1165. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  SSS  3  (50) 
Bioengineering. 

Z)ate;July  14.  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gopal  C.  Sharma.  DVM. 
MS.  PhD,  Diplomate  American  Board  of 


Toxicology.  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  2184,  MSC  7818,  Bethesda,  MD  20892, 
(301)  435-1783).  sharmag@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  FlO 
(40)  Program  Project:  Biological  Packaging. 

Date:  July  15,  2003. 

Time:  8  a.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Peter  J.  Perrin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2183, 
MSC  7818,  Bethesda.  MD  20892.  (301)  435- 
0682.  perrinp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Small 
Business:  Infectious  Diseases  and 
Microbiology. 

Date:  July  15-16.  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington  Hotel, 
2401  M  Street.  NW..  Washington,  DC  20037. 

Contact  Person:  Marian  Wachtel,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3208, 
MSC  7858,  Bethesda.  MD  20892.  301-435- 
1148,  wachtelm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Pathways 
Linking  Education  to  Health. 

Dofe.July  15-16,  2003. 

rime;  8:30  a.m.  to  12  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Yvette  M.  Davis,  VMD. 
MPH.  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  3152,  MSC  7770,  Bethesda,  MD  20892, 
301-435-0906. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Neuro  AIDS 
.  and  other  End-organ  Diseases. 

Itote;July  15,  2003. 

Time:  11:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  11,  6701  Rockledge  Drive, 
Bethesda,  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Abraham  P.  Bautista.  MS. 
MSC.  PhD.  Scientist  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5102,  MSC  7852,  Bethesda,  MD  20892, 
(301)  435-1506,  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRG  1  PTHB 
02M:  Molecular  and  Cellular  Carcinogenesis. 

i?ate;July  15,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  an<i  evaluate  grant 
applications. 
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Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Cal^). 

Gontocf  Person:  Martin  L.  Padarathsingh, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6212, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1737. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  BIO 
(03)  R15. 

Date:  July  15,  2003. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P%;e:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Michael  M.  Sveda,  PhD, 
Scientific  Review  Administrator, 
Biochemistry  Study  Section,  Biochemical 
Sciences  IRG,  6701  Rockledge  Drive,  Room 
5152,  MSC  7842,  Bethesda,  MD  20892,  (301) 
435-3565,  svedam@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Molecular 
Basis  of  Apoptosis. 

Ztote.Julyl5,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1211. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRG  1 
UROL:  Urology. 

Date:  July  15,  2003. 

Time:  2  p.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Shirley  Hilden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4218, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1198. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRG  1 
CVB03(M):  Myocardial  remodeling. 

Dote.July  15,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Russell  T.  Dowell,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4128, 
MSC  7814,  Bethesda.  MD  20892,  (301)  435- 
185D,  dowellMcsr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Neunaphysiology  of  Ethanol. 


Dote;  July  15,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gamil  C.  Debbas,  PhDi 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5170, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1247,  eskayMcsr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  GRM 
(04)  Musculoskeletal  Sciences. 

Date:  July  15,  2003. 

Time:  12  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  ]o  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  ENR: 
Endocrinology  and  Reproductive  Sciences. 

Date:  July  16,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Harry  Brodie.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Dr.,  Room  6166,  MSC 
7892,  Bethesda,  MD  20892,  (301)  402-6297. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Molecular 
Biology  of  Cancer. 

Date:  July  16,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Oncological 
Sciences  Initial  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6178, 
MSC  7804,  Bethesda,  MD  2081-9692,  (301) 
435-3504.  vf6n@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Ewing's 
Sarcoma  Therapy. 

Date;  July  16,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quardri,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1211. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Member 
Conflict:  Cognitive  and  Motor  Development. 

Date:  July  16,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Cheri  Wiggs,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3180. 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1261. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Transcription  Mechanisms,  and  Regulation. 

Date:  July  16,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Michael  H.  Sayre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5128, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1219. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  UROL 
(10):  Small  Business:  Urology. 

Date:  July  16,  2003, 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
appUcations  and/or  proposals. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Shirley  Hilden,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4218, 
MSC  7814,  Bethesda,  MD  20892,  (301)  435- 
1198. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  9f.306,  Comparative  Medicine; 
93.333;  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  National 
Institutes  of  Health ,  HHS) 

Dated:  June  23,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-16505  Filed  6-30-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Healtti  Service 

National  Toxicology  Program  (NTP); 
National  Institute  of  Environmental 
Healtli  Sciences  (NIEHS);  National 
Institutes  of  Healtti;  Notice  of 
Availability  of  Proposed  Minimum 
Performance  Standards  (MPS)  for 
Tfwee  Types  of  In  vitro  Methods  for 
Assessing  the  Dermal  Corroslvity 
Hazard  Potential  of  Chemicals; 
Request  for  Comments 

Summary 

The  NTP  Interagency  Center  for  the 
Evaluation  of  Alternative  Toxicological 
Methods  (NIGEATM)  announces  the 
availability  of  and  invites  public 
comment  on  proposed  MPS  for  three 
types  of  in  Vitro  methods  for  assessing 
the  dermal  corrosivity  hazard  potential 
of  chemicals.  The  Interagency 
Coordinating  Committee  on  the 
Validation  of  Alternative  Methods 
(ICCVAM)  Dermal  Corrosivity  and 
Irritation  Working  Group  (DCIWG) 
developed  these  proposed  MPS.  The 
ICCVAM  developed  the  proposed  MPS 
to  communicate  criteria  which  could  be 
used  to  determine  if  similar  test 
methods  have  comparable  acctiracy  and 
reliability. 

Availability  of  the  Proposed  MPS 

Copies  of  the  MPS  are  available 
electronically  in  PDF  format  on  the 
ICCVAM/NICEATM  web  site  at  http:// 
iccvam.niehs.nih.gov  or  in  printed  form 
by  contacting  Dr.  William  Stokes, 
NICEATM  Director,  NIEHS,  P.O.  Box 
12233,  MD  EC-17,  Research  Triangle 
Park,  NC,  27709,  (phone)  919-541- 
3398,  (fax)  919-541-0947,  (e-mail) 
iccvam@niehs.nih  .gov. 

Request  for  Comments     . 

NICEATM  invites  the  submission  of 
written  comments  on  the  proposed 
MPS.  When  submitting  written 
comments,  please  refer  to  this  Federal 
Register  notice  and  provide  applicable 
contact  information  (name,  affiliation, 
mailing  address,  phone,  fax.  e-mail  and 
sponsoring  organization).  Written 
comments  should  be  sent  by  mail,  fax, 
or  e-mail  to  NICEATM  (contact 
information  provided  above)  by  noon  on 
August  15,  2003.  All  written  comments 
received  by  this  date  will  be  posted  on 
the  ICCVAM/NICEATM  web  site  and 
will  be  considered  by  the  DCIWG  and 
ICCVAM  during  development  of  the 
final  ICCVAM  MPS  for  these  assays. 
Final  ICCVAM  MPS  will  be  published 
as  addendiuns  to  previously  published 
ICCVAM  reports  on  these  test  methods 


and  will  be  forwarded  to  Federal 
agencies  for  their  consideration. 
Availability  of  the  final  MPS  will  be 
annoimced  via  a  Federal  Register 
notice.  Copies  of  the  MPS  will  be  made 
available  electronically  in  PDF  format 
on  die  ICCVAM/NICEATM  web  site  or 
can  be  obtained  in  printed  form  by 
contacting  NICEATM  (contact 
information  provided  above). 

Supplemental  Information  about  the 
Proposed  MPS 

ICCVAM  previously  evaluated  and 
recommended  four  validated  test 
methods  for  assessing  the  dermal 
corrosivity  hazard  potential  of 
chemicals:  Corrositex®,  EPISKINtm, 
EpiDermTM  (EPI-200),  and  die  rat  skin 
transcutaneous  electrical  resistance 
(TER)  Assay  (NIEHS  1999  and  NIEHS 
2002).  SubsequenUy,  die  U.S. 
Environmental  Protection  Agency  (EPA) 
requested  that  ICCVAM  establish  MPS 
for  the  three  proprietary  dermal 
corrosivity  test  methods  (Corrositex®, 
EPISKINTM,  EpiDermTM)  and  die  non- 
proprietary rat  skin  TER  test  method.  In 
response,  the  ICCVAM  DCIWG  drafted 
proposed  MPS  based  on  the  validated 
reference  test  methods  for  these  three 
types  of  in  vitro  dermal  corrosivity 
assays:  membrane  barrier  test  methods, 
human  skin  model  system  test  methods, 
and  skin  TER  test  methods. 

The  purpose  of  the  MPS  is  to 
commimicate  the  basis  on  which  a 
validated  and  accepted  proprietary  (e.g., 
copyrighted,  trademarked,  registered)  or 
non-proprietary  test  method  has  been 
determined  to  have  sufficient  accuracy 
and  reliability  for  a  specific  testing 
purpose.  Accuracy  refers  to  the  ability 
of  the  test  method  to  correcUy  predict  or 
measure  the  biological  effect  of  interest 
(also  referred  to  as  relevance)  while 
reliability  refers  to  the  extent  of  intra- 
and  inter-laboratory  reproducibility. 
MPS  also  provide  the  criteria  that 
should  be  met  by  other  proposed  test 
methods  that  are  based  on  similar 
scientific  principles  and  that  measure  or 
predict  the  same  biological  or  toxic 
effect. 
The  three  elements  of  MPS  are: 
•  Minimum  procedural  standards  that 
identify  essential  structural,  functional, 
and  procedural  components  of  the 
validated  reference  test  method  (e.g., 
procedural  details,  proper  controls, 
morphologic  structiue  and  integrity  of 
the  test  system,  biological  identity  of 
key  components,  and  expected 
biological  responsiveness).  Adherence 
to  the  minimum  procedural  standards 
will  help  to  assure  that  the  proposed 
test  method  is  based  on  the  same 
concepts  as  the  referenced  test  method. 


•  A  list  of  recommended  reference 
chemicals  that  can  be  used  to  assess  the 
acciu^cy  and  reliability  characteristics 
of  the  proposed  test  method.  The  list 
includes  substances  that  are 
representative  of  the  chemical  and 
product  classes  for  which  the  validated 
test  method  is  considered  applicable,  as 
well  as  substances  that  are 
representative  of  the  range  of  responses 
(e.g.,  negative,  weak  to  strong  positive) 
that  the  validated  test  method  is  capable 
of  measuring  or  predicting. 

•  The  accuracy  and  reliability  that 
should  be  achieved  by  the  propose^est 
method  when  evaluated  using  the  * 
minimum  list  of  reference  chemicals. 

Background  Information  on  ICCVAM 
and  NICEATM 

The  NIEHS  established  the  ICCVAM 
in  1997  to  coordinate  the  interagency 
technical  review  of  new,  revised,  and 
alternative  test  methods  of  interagency 
interest,  and  to  coordinate  cross-agency 
issues  relating  to  the  validation, 
acceptance,  and  national/international 
harmonization  of  toxicological  testing 
methods.  ICCVAM  was  established  as  a 
permanent  interagency  committee  of  the 
NIEHS  under  die  NICEATM  on 
December  19,  2000,  by  the  ICCVAM 
Authorization  Act  of  2000  (Pub.  L.  106- 
545,  available  at  http:// 
iccvam.niehs.nih.gov/about/ 
PLl06545.pdf.  The  Committee  is 
composed  of  representatives  from 
fifteen  Federal  regulatory  and  research 
agencies  that  use  or  generate 
toxicological  information.  Its  purpose  is 
to  promote  the  scientific  validation  and 
regulatory  acceptance  of  toxicological 
test  methods  that  will  improve  the 
agencies'  ability  to  accurately  assess  the 
safety  or  hazards  of  chemicals  and 
various  types  of  products,  while 
refining,  reducing,  and  replacing  animal 
use  wherever  possible.  NICEATM 
provides  operational  and  scientific 
support  for  ICCVAM  and  ICCVAM- 
related  activities.  NICEATM  and 
ICCVAM  work  collaboratively  to 
evaluate  new  and  improved  test 
methods  applicable  to  the  needs  of 
Federal  agencies.  Additional 
information  about  ICCVAM  and 
NICEATM  can  be  found  at  the  following 
web  site:  http://iccvam.niehs.nih.gov. 
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Dated:  June  12,  2003. 
Samuel  Wilson, 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences. 
[FR  Doc.  03-16506  Filed  6-30-03;  8:45  am] 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  the  standards  of 
Subpart  C  of  the  Mandatory  Guidelines 
for  Federal  Workplace  Drug  Testing 
Programs  (Mandatory  Guidelines) 
published  in  the  Federal  Register  on 
April  11,  1988  (53  FR  11970),  and 
revised  in  the  Federal  Register  on  June 
9, 1994  (59  FR  29908)  and  on  September 
30,  1997  (62  FR  51118).  A  notice  listing 
all  currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  firom  subsequent  lists 
until  such  time  as  it  is  restored  to  full 
certification  under  the  Mandatory 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
HHS'  National  Laboratory  Certification 
Program  (NLCP)  diuing  the  past  month, 
it  will  be  listed  at  the  end,  and  will  be 
omitted  fi-om  the  monthly  listing 
thereafter. 

This  notice  is  also  available  on  the 
Internet  at  http://workplace.samhsa.gov 
and  http://www.dnigfreeworkpIace.gov 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2,  Room  815, 
Rockville,  Maryland  20857;  301-443- 
6014  (voice),  301^43-3031  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Mandatory  Guidelines  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 


100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  that 
laboratories  must  meet  in  order  to 
conduct  mine  drug  testing  for  Federal 
agencies.  To  become  certified,  an 
applicant  laboratory  must  imdergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification,  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimiun 
requirements  expressed  in  the  HHS 
Mandatory  Guidelines.  A  laboratory 
must  have  its  letter  of  certification  from 
HHS/SAMHSA  (formerly:  HHS/NIDA) 
which  attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Mandatory  Guidelines,  the  following 
laboratories  meet  the  minimvun 
standards  set  forth  in  the  Mandatory 
Guidelines: 

ACL  Laboratories,  8901  W.  Lincoln 
Ave.,  West  Allis,  WI  53227,  414-328- 
7840/800-877-7016,  (Formerly: 
Bayshore  Clinical  Laboratory). 

ACM  Medical  Laboratory,  Inc.,  160 
Elmgrove  Park,  Rochester,  NY  14624, 
585-429-2264. 

Advanced  Toxicology  Network,  3560 
Air  Center  Cove,  Suite  101,  Memphis, 
TN  38118,  901-794-5770/888-290- 
1150. 

Aegis  Analytical  Laboratories,  Inc.,  345 
Hill  Ave.,  Nashville,  TN  37210,  615- 
255-2400. 

Alliance  Laboratory  Services,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229, 
513-585-6870,  (Formerly:  Jewish 
Hospital  of  Cincinnati,  Inc.). 

Baptist  Medical  Center-Toxicology 
Laboratory,  9601  1-630,  Exit  7,  Little 
Rock,  AR  72205-7299,  501-202-2783, 
(Formerly:  Forensic  Toxicology 
Laboratory  Baptist  Medical  Center). 

Clinical  Reference  Lab,  8433  Quivira 
Rd.,  Lenexa,  KS  66215-2802,  800- 
445-6917. 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson 
Ave.,  Springfield,  MO  65802,  800- 
876-3652/417-269-3093,  (Formerly: 
Cox  Medical  Centers). 

Diagnostic  Services  Inc.,  dba  DSI,  12700 
Westlinks  Dr.,  Fort  Myers,  FL  33913, 
239-561-8200/800-735-5416. 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658, 
2906  Julia  Dr.,  Valdosta,  GA  31602, 
912-244-4468. 

DrugProof,  Division  of  Dynacare/ 
Laboratory  of  Pathology.  LLC,  1229 
Madison  St.,  Suite  500,  Nordstrom 


Medical  Tower,  Seattle,  WA  98104. 
206-386-2661/800-898-0180, 
(Formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle, 
Inc.). 
DrugScan,  Inc.,  P.O.  Box  2969, 1119 
Meams  Rd.,  Warminster,  PA  18974, 
215-674-9310. 
Dynacare  Kasper  Medical  Laboratories*, 
10150-102  St.,  Suite  200.  Edmonton. 
Alberta.  Canada  TJ5  5E2.  780-451- 
3702/800-661-9876. 
ElSohly  Laboratories,  Inc.,  5  Industrial 
Park  Dr.,  Oxford.  MS  38655.  662-236- 
2609. 
Express  Analytical  Labs,  3405  7th  Ave.. 
Suite  106,  Marion,  L\  52302,  319- 
377-0500. 
Gamma-Dynacare  Medical 
Laboratories*,  A  Division  of  the 
Gamma-Dynacare  Laboratory 
Partnership,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4,  519- 
679-1630. 
General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  608- 
267-6225. 
Kroll  Laboratory  Specialists,  Inc.,  1111 
Newrton  St.,  Gretna.  LA  70053,  504- 
361-8989/800-433-3823,  (Formeriy: 
Laboratory  Specialists,  Inc.). 
LabOne,  Inc.,  10101  Renner  Blvd., 
Lenexa,  KS  66219,  913-888-3927/ 
800-873-8845,  (Formeriy:  Center  for 
Laboratory  Services,  a  Division  of 
LabOne,  Inc.). 
Laboratory  Corporation  of  America 
Holdings,  7207  N.  Gessner  Rd., 
Houston,  TX  77040,  713-856-8288/ 
800-800-2387. 
Laboratory  Corporation  of  America 
Holdings,  69  First  Ave.,  Raritan.  NJ 
08869,  908-526-2400/800-437-4986, 
(Formerly:  Roche  Biomedical 
Laboratories,  Inc.). 
Laboratory  Corporation  of  America 
Holdings,  1904  Alexander  Dr., 
Research  Triangle  Park,  NC  27709, 
91 9-5  72-6900/800-83  3-3984 , 
(Formerly:  LabCorp  Occupational 
Testing  Services,  Inc.,  CompuChem 
Laboratories,  Inc.;  CompuChem 
Laboratories,  Inc.,  A  Subsidiary  of 
Roche  Biomedical  Laboratory;  Roche 
CompuChem  Laboratories,  Inc.,  A 
Member  of  the  Roche  Group). 
Laboratory  Corporation  of  America 
Holdings,  10788  Roselle  St.,  San     " 
Diego,  CA  92121,  800-882-7272, 
(Formerly:  Poisonlab,  Inc.). 
Laboratorj'  Corporation  of  America 
Holdings,  1120  Statehne  Rd.  West, 
Southaven,  MS  38671,  866-827-8042/ 
800-233-6339,  (Formeriy:  LabCorp 
Occupational  Testing  Services,  Inc.; 
MedExpress/National  Laboratory 
Center). 
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Marshfieid  Laboratories,  Forensic 
Toxicology  Laboratory,  1000  North 
Oak  Ave.,  Marshfieid,  WI  54449,  715- 
389-3734/800-331-3734. 

MAXXAM  Analytics  Inc.',  5540 
McAdam  Rd.,  Mississauga,  ON, 
Canada  L4Z     IPI, 905-890-2555, 
(Formerly:  NOVAMANN  (Ontario) 
•  Inc.). 

MedTox  Laboratories,  Inc.,  402  W. 
County  Rd.  D,  St.  Paul,  MN  55112, 
651-636-7466/800-832-3244. 

MetroLab-Legacy  Laboratory  Services, 
1225  NE  2nd  Ave.,  Portland,  OR 
97232.  503-413-5295/800-950-5295. 

Minneapolis  Veterans  Affairs  Medical 
Center,  Forensic  Toxicology 
Laboratory,  1  Veterans  Dr., 
Minneapolis,  MN  55417,  612-725- 
2088. 

National  Toxicology  Laboratories,  Inc., 
1100  California  Ave.,  Bakersfield,  CA 
93304,  661-322-4250/800-350-3515. 

Northwest  Drug  Testing,  a  division  of 
NWT  Inc.,  1141  E.  3900  S.,  Salt  Lake 
City,  UT  84124,  801-293-2300/800- 
322-3361.  (Formeriy:  NWT  Drug 
Testing,  North  West  Toxicology,  Inc.). 

One  Source  Toxicology  Laboratory,  Inc., 
1705  Center  St.,  Deer  Park,  TX  77536, 
713-920-2559,  (Formeriy:  University 
of  Texas  Medical  Branch,  Clinical 
Chemistry  Division;  UTMB  Pathology- 
Toxicology  Laboratory). 

Oregon  Medical  Laboratories,  P.O.  Box 

•   972,  722  East  11th  Ave.,  Eugene,  OR 
97440-0972,  541-687-2134. 

Pacific  Toxicology  Laboratories,  9348 
DeSoto  Ave.,  Chatsworth,  CA  91311, 
800-328-6942,  (Formeriy:  Centinela 
Hospital  Airport  Toxicology 
Laboratory). 

Pathology  Associates  Medical 

.    Laboratories  .110  West  Cliff  Dr. , 


■  The  Standards  Council  of  Canada  (SCC)  voted 
to  end  its  Laboratory  Accreditation  Program  for 
Substance  Abuse  (LAPSA)  effective  May  12, 1998. 
Laboratories  certified  through  that  program  were 
accredited  to  conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of  Transportation 
(DOT)  regulations.  As  of  that  date,  the  certification 
of  those  accredited  Canadian  laboratories  will 
continue  under  DOT  authority.  The  responsibility 
for  conducting  quarterly  performance  testing  plus 
periodic  on-site  inspections  of  those  LAPSA- 
accredited  laboratories  was  transferred  to  the  U.S. 
HHS,  with  the  HHS'  NLCP  contractor  continuing  to 
have  an  active  role  in  the  performance  testing  and 
laboratory  inspection  processes.  Other  Canadian 
laboratories  wishing  to  be  considered  for  the  NLCP 
may  apply  directly  to  the  NLCP  contractor  just  as 
U.S.  laboratories  do. 

Upon  finding  a  Canadian  laboratory  to  be 
qualified.  HHS  will  recommend  that  DOT  certify 
the  laboratory  (Federal  Register.  July  16, 1996)  as 
meeting  the  minimum  standards  of  the  Mandatory 
Guidelines  published  in  the  Federal  Register  on 
June  9.  1994  (59  FR  29908)  and  on  September  30. 
1997  (62  FR  51118).  After  receiving  DOT 
certification,  the  laboratory  will  be  included  in  the 
monthly  list  of  HHS  certified  laboratories  and 
participate  in  the  NLCP  certification  maintenance 
program. 


Spokane,  WA  99204,  509-755-8991/ 
800-541-7891  x8991. 
PharmChem  Laboratories,  Inc.,  4600  N. 
Beach,  Haltom  City,  TX  76137,  817- 
605-5300.  (Formeriy:  PharmChem 
Laboratories,  Inc.,  Texas  Division; 
Harris  Medical  Laboratory). 
Physicians  Reference  Laboratory  ^800 
West  110th  St.,  Overiand  Park,  KS 
66210,  913-33»-0372/800-821-3627. 
Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340, 
770-452-1590/800-729-6432, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  SmithKline  Bio- 
Science  Laboratories). 

Quest  Diagnostics  Incorporated,  4770 
Regent  Blvd.,  Irving,  TX  75063,  800- 
824-6152,  (Moved  fi-om  the  Dallas 
location  on  03/31/01;  Formerly: 
SmithKline  Beecham  Clinical 
Laboratories;  SmithKline  Bio-Science 
Laboratories). 

Quest  Diagnostics  Incorporated,  4230 
South  Bumham  Ave.,  Suite  250,  Las 
Vegas,  NV  89119-5412,  702-733- 
7866/800-433-2750,  (Formerly: 
Associated  Pathologists  Laboratories, 
Inc.). 

Quest  Diagnostics  Incorporated,  400 
Egypt  Rd.,  Norristown,  PA  19403, 
610-631-4600/877-642-2216, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  SmithKline  Bio- 
Science  Laboratories). 

Quest  Diagnostics  Incorporated,  506  E. 
State  Pkwy.,  Schaumburg,  IL  60173, 
800-669-6995/847-885-2010, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories;  International 
Toxicology  Laboratories). 

Quest  Diagnostics  Incorporated,  7600 
Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520/800-877-2520, 
(Formerly:  SmithKline  Beecham 
Clinical  Laboratories). 

Scientific  Testing  Laboratories,  Inc.,  450 
Southlake  Blvd.,  Richmond,  VA 
23236,  804-378-9130. 

Sciteck  Clinical  Laboratories,  Inc.,  317 
Rutledge  Rd.,  Fletcher,  NC  28732, 
828-650-0409. 

S.E.D.  Medical  Laboratories,  5601  Office 
Blvd.,  Albuquerque,  NM  87109,  505- 
727-6300/800-999-5227. 

South  Bend  Medical  Foundation,  Inc., 
530  N.  Lafayette  Blvd.,  South  Bend, 
IN  46601,  574-234-4176  x276. 

Southwest  Laboratories,  2727  W. 
Baseline  Rd.,  Tempe,  AZ  85283,  602- 
438-&507/800-279r-0027. 

Sparrow  Health  System,  Toxicology 
Testing  Center,  St.  Lavkrence  Campus, 
1210  W.  Saginaw,  Lansing,  MI  48915, 
517-377-0520,  (Formerly:  St. 
Lawrence  Hospital  &  Healthcare 
System). 

St.  Anthony  Hospital  Toxicology 
Laboratory,  1000  N.  Lee  St., 


Oklahoma  City.  OK  73101,  405-272- 

7052. 
Siu^-Test  Laboratories,  Inc.,  2900  Broad 
J  Ave.,  Memphis,  TN  38112,  901-474- 

6028. 
Toxicology  &  Drug  Monitoring 

Laboratory,  University  of  Missouri 

Hospital  &  Clinics,  2703  Clark  Lane, 

Suite  B,  Lower  Level,  Colmnbia,  MO 

65202,  573-882-1273. 
Toxicology  Testing  Service,  Inc.,  5426 

N.W.  79th  Ave.,  Miami,  FL  33166, 

305-593-2260. 
US  Army  Forensic  Toxicology  Drug 

Testing  Laboratory,  2490  Wilson  St., 

Fort  George  G.  Meade,  MD  20755- 

5235, 301-677-7085. 

Dated:  June  26,  2003. 
Anna  Marsh, 

Acting  Executive  Officer.  SAMHSA. 
[FR  Doc.  0^-16674  Filed  6-30-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  immigration 
Services 

[CIS  No.  2280-03] 

RIN  1650-AB06 

Extension  of  the  Designation  of 
Montserrat  Under  Temporary  Protected 
Status  Program 

AGENCY:  Bureau  of  Citizenship  and 
Immigration  Services,  Homeland 
Security. 
action:  Notice. 


SUMMARY:  The  designation  of  Montserrat 
imder  the  Temporary  Protected  Status 
(TPS)  Program  will  expire  August  27, 
2003.  This  notice  extends  the 
designation  of  Montserrat  for  12  months 
until  August  27,  2004,  and  sets  forth 
procedures  necesseuy  for  nationals  of 
Montserrat  (or  aliens  having  no 
nationality  who  last  habitually  resided    ' 
in  Montserrat)  with  TPS  to  re-regi6ter 
and  to  apply  for  an  extension  of  their 
employment  authorization 
docmnentation  for  the  additional  12- 
month  period.  Re-registration  is  limited 
to  persons  who  registered  under  the 
initial  designation,  which  ended  on 
August  27, 1998,  and  also  timely  re- 
registered under  the  extensions  of 
designation.  Certain  nationals  of 
Montserrat  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Montserrat)  who  previously  have  not 
applied  for  TPS  may  be  eligible  to  apply 
under  the  late  initial  registration 
provisions. 

EFFECTIVE  DATES:  The  extension  of 
Montserrat's  TPS  designation  is 
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effective  August  27,  2003,  and  will 
remain  in.effect  until  August  27,  2004. 
The  60-day  re-registration  period  begins 
July  1,  2003,  and  will  remain  in  effect 
until  September  2,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Mills,  Department  of 
Homeland  Security,  Bureau  of 
Citizenship  and  Inunigration  Services, 
425  "I"  Street,  NW.,  Room  3040, 
Washington,  DC  20536,  telephone  (202) 
514-4754. 

SUPPLEMENTARY  INFORMATION: 

What  Authority  Does  the  Secretary  of 
the  Department  of  Homeland  Security 
Have  To  Extend  the  Designation  of 
Mentserrat  Under  the  TPS  Program? 

On  March  1,  2003,  the  functions  of 
the  Immigration  and  Naturalization 
Senice  (Service)  transferred  from  the 
Department  of  Justice  to  the  Department 
of  Homeland  Secxuity  (DHS)  pursuant  to 
the  Homeland  Security  Act  of  2002, 
Public  Law  107-296.  The 
responsibilities  held  by  the  Service  for 
administering  the  TPS  program  were 
transferred  to  the  Bureau  of  Citizenship 
and  Inunigration  Services  (BCIS). 

Under  section  244  of  the  Immigration 
and  Nationality  Act  (the  Act),  8  U.S.C. 
1254a,  the  Secretary  of  DHS,  after 
consultation  with  appropriate  agencies 
of  the  Goveriunent,  is  authorized  to 
designate  a  foreign  state  or  (part  thereof) 
for  TPS.  The  Secretary  of  DHS  may  then 
grant  TPS  to  eligible  nationals  of  that 
foreign  state  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  that  state). 

Section  244(b)(3)(A)  of  the  Act 
requires  the  Secretary  of  DHS  to  review, 
at  least  60  days  before  the  end  of  the 
TPS  designation  or  any  extension 
thereof,  the  conditions  in  a  foreign  state 
designated  under  the  TPS  program  to 
determine  whether  the  conditions  for  a 
TPS  designation  continue  to  be  met  and, 
if  so,  the  length  of  an  extension  of  TPS. 
(8  U.S.C.  1254a(b)(3)(A)).  If  the 
Secretary  of  DHS  determines  that  the 
foreign  state  no  longer  meets  the 
conditions  for  TPS  designation,  he  shall 
terminate  the  designation,  as  provided 
in  section  244(b)(3)(B)  of  the  Act  (8 
U.S.C.  1254a(b)(3)(B)).  Finally,  if  the 
Secretary  of  DHS  does  not  make  the 
required  determination  prior  to  the  60- 
day  period  prescribed  by  statute,  section 
244(b)(3)(C)  of  the  Act  provides  for  an 
automatic  extension  of  TPS  for  an 
additional  period  of  6  months  (or,  in  the 
discretion  of  the  Secretary  of  DHS,  a 
period  of  12  or  18  months)  (8  U.S.C. 
1254a(b)(3)(C)). 


Why  Did  the  Secretary  of  DHS  Decide 
To  Extend  the  TPS  Designation  for 
Montserrat? 

On  August  28,  1997,  the  Attorney 
General  designated  Montserrat  under 
the  TPS  program  for  a  period  of  12 
months  due  to  volcanic  eruptions  that 
affected  the  entire  island  and  its 
residents.  62  FR  45685.  The  Attorney 
General  extended  Montserrat's  TPS 
designation  five  times,  determining  each 
time  that  the  conditions  warranting 
such  designation  continued  to  be  met. 
See  67  FR  47002  (July  17,  2002);  66  FR 
40834  (August  3,  2001);  65  FR  58806 
(October  2,  2000);  64  FR  48190 
(September  2,  1999);  63  FR  45864 
(August  27,  1998). 

Since  the  date  of  the  last  extension, 
the  Departments  of  Homeland  Security 
and  State  have  continued  to  review 
conditions  in  Montserrat.  A  12-month 
extension  is  warranted  due  to  the  threat 
of  further  volcanic  activity,  serious 
health  risks  from  hazardous  ash,  and 
lack  of  infrastructure,  including  no 
functioning  airport. 

Citing  recommendations  made  by  the 
September  2002  Montserrat  Volcano 
Risk  Assessment  Panel  and  a  late 
December  2002  appraisal  of  the 
situation,  the  Department  of  State 
reports  that  persons  who  were 
evacuated  from  their  homes  because  of 
volcanic  eruptions  that  occurred  in  1997 
are  still  imable  to  safely  return.  DOS 
Recommendation  for  the  Extension  of 
TPS  (May  9,  2003).  The  amount  of 
magma  in  the  volcano  continues  to 
grow,  as  does  its  lava  dome.  Id.  Volcanic 
threats  to  many  areas  surroimding  the 
volcano  have  increased  since  the  most 
recent  Hazard  and  Risk  Assessment, 
which  occmred  in  October  2002.  Id.  As 
a  result,  the  government  of  Montserrat 
expanded  the  "exclusion  zone"  of  the 
island.  BCIS  Resource  Information 
Center  (May  5,  2003).  The  southern  two- 
thirds  of  the  island  is  biuied  in  volcanic 
material  and  uninhabitable.  Id. 

The  Department  of  State  further  notes 
that  emergency  measiu^s  remain  in 
place  in  Montserrat.  DOS 
Recommendation  for  Extension  of  TPS. 
A  lack  of  infrastructure,  including  no 
functioning  airport,  continues  to  exist. 
Id.  Two-thirds  of  the  pre-emption 
population  of  12,000  has  left  the  island. 
Id.  Unemployment  is  high  and  few  jobs 
remain  outside  of  construction,  most  of 
which  is  aimed  at  making  the  north  end 
of  the  island  habitable  for  those  who 
remain.  Id.  A  de  facto  capital  has  been 
built  in  the  village  of  Salem,  but  the 
govenunent  continues  to  operate  out  of 
makeshift  quarters.  BCIS  Resoiuce 
Information  Center. 


Based  upon  this  review,  the  Secretary 
of  DHS,  after  consultation  with 
appropriate  Government  agencies,  finds 
that  the  conditions  that  prompted 
designation  of  Montserrat  imder  the  TPS 
program  continue  to  be  met  (8 
U.S.C.1254a(b)(3)(C)).  There  continues 
to  be  a  substantial,  but  temporary, 
disruption  of  living  conditions  in 
Montserrat  as  the  result  of  an 
environmental  disaster,  and  Montserrat  - 
continues  to  be  unable,  temporarily,  to 
handle  adequately  the  return"  of  its' 
nationals  (8  U.S.C.  1254a(b)(l)(B)(i)-(u)). 
On  the  basis  of  these  findings,  the 
Secretary  of  DHS  concludes  that  the 
TPS  designation  for  Montserrat  should 
be  extended  for  an  additional  12-month 
period. 

If  I  Currently  Have  TPS  Through  the 
Montserrat  TPS  Program,  Do  I  Still  Re- 
Register  for  TPS? 

Yes.  If  you  already  have  received  TPS 
benefits  through  the  Montserrat  TPS 
program,  your  benefits  will  expire  on 
August  27,  2003.  Accordingly, 
individual  TPS  beneficiaries  must 
comply  with  the  re-registration 
requirements  described  below  in  order 
to  maintain  their  TPS  benefits  through  ' 
August  27,  2004.  TPS  benefits  include 
temporary  protection  against  removal 
from  the  United  States,  as  well  as  work 
authorization,  during  the  TPS 
designation  period  and  any  extension 
thereof  (8  U.S.C.  1254a(a)(l)). 

If  I  am  Currently  Registered  for  TPS, 
How  Do  I  Re-Re^iister  for  an  Extension? 

All  persons  previously  granted  TPS 
under  the  Montserrat  program  who  wish 
to  maintain  such  status  must  apply  for 
an  extension  by  filing  (1)  a  Form  1-821, 
Application  for  Temporary  Protected 
Status,  without  the  filing  fee;  (2)  a  Form 
1-765,  Application  for  Employment 
Authorization;  and  (3)  two 
identification  photographs  (1 V2  inches  x 
IV2  inches).  Applications  submitted 
without  the  required  fee  and/or  photos 
will  be  retiuned  to  the  applicant.  See 
the  chart  below  to  determine  whether 
you  must  submit  the  one  hundred  and 
twenty  dollar  ($120)  filing  fee  with 
Form  1-765.  Applicants  for  an  extension 
of  TPS  benefits  do  not  need  to  be  re- 
fingerprinted  and  thus  need  not  pay  the 
$50  fingerprint  fee.  Children 
beneficiaries  of  TPS  who  have  reached 
the  age  of  foiuleen  (14)  but  were  not 
previously  fingerprinted  must  pa}c,the 
fifty  dollar  ($50)  fingerprint  fee  with  the 
application  for  extension. 

Submit  the  completed  forms  and 
applicable  fee,  if  any,  to  the  BCIS 
district  office  having  jurisdiction  over 
yoiu-  place  of  residence  during  the  60- 
day  re-registration  period  that  begins 
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July  1,  2003,  and  ends  September  2, 
2003  (inclusive  of  such  end  date). 
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You  are  applying  for 
employment  author- 
ization until  August 
27.2004. 


You  already  have  em- 
ployment authoriza- 
tion or  do  not  re- 
quire employment 
authorization. 

You  are  applying  for 
employment  author- 
ization and  are  re- 
questing a  fee 
waiver. 


Tfien 


You  must  complete 
and  file  the  Form  I- 
765,  Application  for 
Employment  Au- 
thorization, with  the 
$120  fee. 

You  must  complete 
and  file  Form  1-765 
with  no  fee.  ^ 


You  must  complete 
and  file:  (1)  Form  I- 
765  and  (2)  a  fee 
for  waiver  request 
and  affidavit  (and 
any  other  informa- 
tion) in  accordance 
with  8  CFR  244.20. 


^An  applicant  who  does  not  seek  employ- 
ment authorization  documentation  does  not 
need  to  submit  the  $120  fee,  but  must  still 
complete  and  submit  Fomn  1-765  for  data 
gathering  process. 

How  Etoes  an  Application  for  TPS 
Affect  My  Application  for  Asylum  or 
Other  Immigration  Benefits? 

An  application  for  TPS  does  not  affect 
an  application  for  asylum  or  any  other 
immigration  benefit,  and  vise  versa. 
Denial  of  an  application  for  asylum  or 
any  other  immigration  benefit  does  not 
affect  an  applicant's  TPS  eligibility, 
although  the  grounds  for  denying  one 
form  of  relief  may  also  be  grounds  for 
denying  TPS.  For  example,  a  person 
who  has  been  convicted  of  a  particularly 
serious  crime  is  not  eligible  for  asylum 
or  TPS  (8  U.S.C.  1158(b)(2)(A)(ii);  8 
U.S.C.  1254a(c)(2)(B)(ii)). 

Does  This  Extension  Allow  Nationals  of 
Montserrat  (or  Aliens  Having  No 
Nationality  Who  Last  Habitually 
Resided  in  Montserrat)  Who  Entered 
the  United  States  After  August  2a,  1997, 
To  File  for  TPS? 

No.  This  is  a  notice  of  an  extension  of 
TPS,  not  a  notice  of  re-desighation  of 
Montserrat  under  the  TPS  program.  An 
extension  of  TPS  does  not  change  the 
required  dates  of  continuous  residence 
and  continuous  physical  presence  in  the 
United  States.  This  extension  does  not 
expand  TPS  availability  to  those  who 
are  not  already  TPS  class  members.  To 
be  eligible  for  benefils  under  this 
extension,  nationals  of  Montserrat  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Montserrat)  must 
have  resided  continuously  in  the  United 
States  since  August  22,  1997,  and  have 
been  continuously  physically  present  in 
the  United  States  since  August  28, 1997. 


What  Is  Late  Initial  Registration? 

Some  persons  may  be  eligible  for  late 
initial  registration  imder  8  CFR 
244.2(f)(2).  To  apply  for  late  initial 
registration  an  applicant  must: 

(1)  Be  a  national  of  Montserrat  (or 
alien  who  has  no  nationality  and  who 
last  habitually  resided  in  Montserrat); 

(2)  Have  been  continuously  physically 
present  in  the  United  States  since 
August  28, 1997; 

(3)  Have  continuously  resided  in  the 
United  States  since  August  22,  1997; 
and 

(4)  Be  both  admissible  as  an 
immigrant,  except  as  provided  under 
section  244(c)(2)(A)  of  the  Act,  and  not 
ineligible  under  section  244(c)(2)(B)  of 
the  Act. 

Additionally,  the  applicant  must  be 
able  to  demonstrate  that  during  the 
registration  period  from  August  28, 
1997,  through  August  27,  1998,  he  or 
she; 

(1)  Was  a  nonimmigrant  or  had  been 
granted  voluntary  departure  status  or 
any  relief  from  removal; 

(2)  Had  an  application  for  change  of 
status,  adjustment  of  status,  asylum, 
voluntary  departure,  or  any  relief  from 
removal  or  change  of  status  pending  or 
subject  to  further  review  or  appeal; 

(3)  Was  a  parolee  or  had  a  pending 
request  for  reparole;  or 

(4)  Was  the  spouse  or  child  of  an  alien 
currently  eligible  to  be  a  TPS  registrant. 

An  applicant  for  late  initial 
registration  must  file  an  application  for 
late  registration  no  later  than  60  days 
after  the  expiration  or  termination  of  the 
conditions  described  above  (8  CFR 
244.2(g)). 

What  Happens  When  This  Extension  of 
TPS  Expires  on  August  27,  2004? 

At  least  60  days  before  this  extension 
of  TPS  expires  on  August  27,  2004,  the 
Secretary  of  DHS  will  review  conditions 
in  Montserrat  and  determine  whether 
the  conditions  for  designation  under  the 
TPS  program  continue  to  be  met  at  that 
time,  or  whether  the  TPS  designation 
should  be  terminated.  Notice  of  that 
determination,  including  the  basis  for 
the  determination,  will  be  published  in 
the  Federal  Register. 

If  the  TPS  designation  is  extended  at 
that  time,  an  alien  who  has  received 
TPS  benefits  must  re-register  under  the 
extension  in  order  to  maintain  TPS 
benefits.  If,  however,  the  Secretary  of 
DHS  terminates  the  TPS  designation, 
TPS  beneficiaries  will  maintain  the 
immigration  status  they  had  before  TPS 
(unless  that  status  had  since  expired  or 
been  terminated)  or  any  other  status 
they  may  have  acquired  while  registered 
for  TPS.  Accordingly,  if  an  alien  had  no 


lawful  immigration  status  prior  to 
receiving  TPS  and  did  not  obtain  any 
status  during  the  TPS  period,  he  or  she 
will  revert  to  that  unlawful  status  upon 
termination  of  the  TPS  designation. 

Notice  of  Extension  of  Designation  of 
Montserrat  Under  the  TPS  Program 

By  the  authority  vested  in  me  as 
Secretary  of  DHS  imder  sections 
244(b)(1)(B),  (b)(3)(A),  and  (b)(3)(C)  of 
the  Act,  I  have  consulted  with  the 
appropriate  government  agencies  and 
determine  that  the  conditions  that 
prompted  designation  of  Montserrat  for 
TPS  continue  to  be  met  (8  U.S.C. 
1254a(b)(3)(A)).  Accordingly,  I  order  a,s 
follows: 

(1)  The  designation  of  Montserrat 
under  section  244(b)  of  the  Act  is 
extended  for  an  additional  12-month 
period  from  August  27,  2003,  to  August 
27,  2004  (8  U.S.C.  1254a(b)(3)(C)). 

(2)  There  are  approximately  325 
nationals  of  Montserrat  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Montserrat)  who  have  been 
granted  TPS  and  who  are  eligible  for  re- 
registration. 

(3)  To  maintain  TPS,  a  national  of 
Montserrat  (or  an  alien  having  no 
nationality  who  last  habitually  resided 

in  Montserrat)  who  received  TPS  during  ^ 
the  initial  designation  period  must  re- 
register for  TPS  during  the  60-day  re- 
registration  period  from  July  1,  2003, 
until  September  2,  2003. 

(4)  To  re-register,  the  applicant  must 
file  the  following:  (1)  Form  1-821, 
Application  for  Temporary  Protected 
Status;  (2)  Form  1-765,  Application  for 
Employment  Authorization;  and  (3)  two 
identification  photographs  (1 V2  inches 
by  IV2  inches).  Applications  submitted 
without  the  required  fee  and/or  photos 
will  be  rejected.  There  is  no  fee  for  filing 
a  Form  1-821  filed  as  part  of  the  re- 
registration  application.  If  the  applicant 
requests  emplojmient  authorization,  he 
or  she  must  submit  one  hundred  and 
twenty  dollars  ($120)  or  a  properly 
documented  fee  waiver  request,  v 
pursuant  to  8  CFR  244.20,  with  the 
Form  1-765.  An  applicant  who  does  not 
request  employment  authorization  must 
nonetheless  file  Form  1-765  along  with 
Form  1-821 ,  but  is  not  required  to 
submit  the  fee.  Child  beneficiaries  of 
TPS  who  have  reached  the  age  of  14  but 
were  not  previously  fingerprinted  are 
required  to  pay  a  fifty-dollar  ($50) 
fingerprint  fee.  Failure  to  re-register 
without  good  cause  will  result  in  the 
withdrawal  of  TPS  (8  CFR  244.17(c)). 
Some  persons  who  had  not  previously 
applied  for  TPS  may  be  eligible  for  late 
initial  registration  under  8  CFR  244.2. 

(5)  At  least  60  days  before  this 
extension  terminates  on  August  27, 
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2004,  the  Secretary  will  review  the 
designation  of  Montserrat  under  the  TPS 
program  and  determine  whether  the 
conditions  for  designation  continue  to 
be  met  (8  U.S.C.  1254a(b)(3)(A)).  Notice 
of  that  determination,  including  the 
basis  for  the  determination,  will  be 
published  in  the  Federal  Register  (8 
U.S.C.  1254a(b)(3)(A)). 

(6)  Information  concerning  the 
extension  of  designation  of  Montserrat 
under  the  TPS  program  will  be  available 
at  local  BCIS  offices  upon  publication  of 
this  notice  and  on  the  BCIS  Web  site  at 
http://www.bcis.gov/graphics/ 
index.htm- 

Dated:  June  25,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
(FR  Doc.  03-16567  Filed  6-30-03;  8:45  am] 
BtLUNG  CODE  4410-10-P 


I 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Conditionally  Free  Under 
Conditions  of  Emergency 

AQENCY:  Bureau  of  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  Proposed  collection;  comments 
requested. 

summary:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Conditionally  Free  Under  Conditions  of 
Emergency.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  without  a  change 
to  the  burden  hours.  This  document  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  20396)  on  April  25, 
2003,  allowing  for  a  60-day  conunent 
period.  This  notice  allows  for  an 
additional  30  days  for  public  comments. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  31,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 


estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer.  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Biu-eau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions' on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Free  Admittance  Under 
Conditions  of  Emergency. 

OMB  Number:  1651-0044. 

Form  Number:  N/A. 

Abstract:  This  collection  of 
information  will  be  used  in  the  event  of 
emergency  or  catastrophic  event  to 
monitor  goods  temporarily  admitted  for 
the  purpose  of  rescue  or  relief. 

Current  Actions:  This  submission  is  tO; 
extend  the  expiration  date  without  a 
change  to  the  burden  hours. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents:  1. 

Estimated  Time  Per  Respondent:  1 
minute. 

Estimated  Total  Armual  Burden 
Hours:  1. 

Estimated  Total  Armualized  Cost  on 
the  Public:  N/A. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 


Pennsylvania  Avenue,  NW.,  Room 
3.2.C,  Washington,  DC  20229,  at  202- 
927-1429. 

Dated:  June  23,  2003. 

Tracey  Denning, 

Agency  Clearance  Officer,  Information 
Senrices  Branch. 

(FR  Doc.  03-16608  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4«20-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Hart>or  Maintenance  Fee 

AGENCY:  Bureau  of  Customs  and  Border 
Protection,  Department.of  Homeland 
Seciuity. 

ACTION:  Proposed  collection;  comments 
requested. 


SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Secxirity  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Harbor  Maintenance  Fee.  This  is  a 
proposed  extension  of  an  information 
collection  that  was  previously 
approved.  CBP  is  proposing  that  this 
information  collection  be  extended  with 
a  change  to  the  burden  hours.  This 
document  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register  (68  FR  20395)  on 
April  25,  2003,  allowing  for  a  60-day 
comment  period.  This  notice  allows  for 
an  additional  30  days  for  public 
conunents.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  July  31,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Treasury  Desk  Officer,  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
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suggestions  on  proposed  and/or 
continuing  information  collection 
requests  piusuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collections  of  information  oh  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Title:  Harbor  Maintenance  Fee. 

OMBNumber.  1651-0055. 

Form  Number:  Forms  349  and  350. 

Abstract:  This  collection  of 
information  wiU  be  used  to  verify  that 
the  Harbor  Maintenance  Fee  paid  is 
accurate  and  current  for  each 
individual,  importer,  exporter,  shipper, 
or  cruise  line. 

Current  Actions:  This  submission  is 
being  submitted  to  extend  the  expiration 
date  with  a  change  to  the  burden  hours. 

Type  of  Review:  Extension  (with 
change^. 

Estimated  Number  of  Respondents: 
5,200. 

Estimated  Time  Per  Respondent:  40 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,816. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $42 MO. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW.,  Room  3.2.C, 
Washington,  DC  20229,  at  202-927- 
1429. 

Dated:  June  23,  2003. 
Tracey  Denning, 

Agency  Clearance  Officer,  Information 
Services  Branch. 

(FR  Doc.  03-16609  Filed  6-30-03;  8:45  am] 
BILUNG  CODE  482(Mia-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-29] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Eiigibility  of  a  Nonprofit  Corporation/ 
Housing  Consultant  Certification 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD.  ^ 

action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  romments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  September 
2,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Pla2a  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne Eddings@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  McCuUough,  Director,  Office  of 
Multifamily  Housing  Development, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1142  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  35,  is 
amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  of  other  forms  of 


information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Eligibility  of  a 
Nonprofit  Corporation/Housing 
Consultant  Certification. 

OMB  Control  Number,  if  applicable: 
2502-0057. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Department  wants  to  prevent  incidences 
in  which  nonprofit  transactions  are 
actually  controlled  by  a  profit  motivated 
entity  rather  than  a  nonprofit  sponsor/ 
mortgagor.  The  Department  is  required 
to  make  a  determination  that  the 
nonprofit  sponsor/mortgagor  is  acting 
on  its  own  behalf  and  is  not,  either 
knowingly  or  unwittingly  imder  the 
influence,  control,  or  direction  of  any 
outside  party  seeking  to  derive  a  profit 
or  gain  fi-om  the  proposed  project. 
Additionally,  the  Department  must 
determine  if  Housing  Consultants  hired 
by  the  sponsor/mortgagor  are  acting 
independently.  The  Department  must 
also  determine  if  the  proposed  services 
are  sufficient  to  permit  development, 
completion,  and  successful  operation  of 
the  project,  and  if  the  proposed  fees 
charged  by  the  Housing  Consultants  are 
reasonable. 

Agency  form  number,  if  applicable: 
HUD-3433,  HUD-3434,  HUD-3435,  and 
HUD-92531. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  indluding  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  annual  hoius  needed  to 
prepare  the  information  collection  is 
115;  the  number  of  respondents  is  320 
generating  320  annual  responses;  the 
frequency  of  response  is  on  occasion  or 
once  during  the  application  period;  and 
the  estimated  time  needed  to  prepare 
the  response  varies  from  15  minutes  to 
45  minutes. 

Status  of  the  proposed  informatipn 
collection:  Revision  of  a  currently 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  Chapter  35,  as  amended: 

Dated:  June  20,  2003. 
John  C.  Wercher, 

Assistant  Secretary  for  Housing,  Federal 

Housing  Commissioner. 

(FR  Doc.  03-16512  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4210-Z7-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-D-37] 

Delegation  of  Authority  to  the  Director 
of  the  Office  of  Healthy  Homes  and 
Lead  Hazard  Control 

AGENCY:  Office  of  the  Secretary.  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 


summary:  In  this  notice,  the  Secretary 
delegates  to  the  Director  of  the  Office  of 
Healthy  Homes  and  Lead  Hazard 
Control,  all  authority  of  the  Secretary 
pursuant  to  the  Lead-Based  Paint 
Poisoning  Prevention  Act,  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  sections  501  and 
502  of  the  Housing  and  Urban 
Development  Act  of  1970  for  matters 
pertaining  to  healthy  homes,  the  Lead 
Disclosure  Rule,  and  the  Lead  Safe 
Housing  Rule.  = 

EFFECTIVE  DATE:  June  24,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Shumway,  Office  of  Finance  and 
Regulatory  Enforcement,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-^001,  (202)  708-3137,  extension 
5190.  This  is  not  a  toll-free  number. 
Speech-  or  hearing-impaired  individuals 
may  access  this  number  through  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  1-800-877-8339. 
SUPPLEMENTARY  INFORMATION: 
Accordingly,  the  Secretary  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated 

The  Secretary  delegates  to  the 
Director  of  the  Office  of  Healthy  Homes 
and  Lead  Hazard  Control  all  authority  of 
the  Secretary  pursuant  to  the  Lead- 
Based  Paint  Poisoning  Prevention  Act 
(42  U.S.C.  4821  et  seq.);  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  (  42  U.S.C.  4851  et  seq.); 
sections  501  and  502  of  the  Housing  and 
Urban  Development  Act  of  1 9  70  ( 1 2 
U.S.C.  1701Z-1  and  1701z-2)  for  matters 
pertaining  to  healthy  homes;  the  Lead 
Disclosure  Rule  (24  CFR  part  35,  subpart 
A);  the  Lead  Safe  Housing  Rule  (24  CFR 
part  35,  subparts  B  through  R);  and 
authorizing  legislation  pertaining  to 
healthy  homes  and/or  lead  hazard 
control  contained  within  annual 
ajjpropriations  acts. 

Section  B.  Authority  Excepted 

The  authority  delegated  in  this 
document  does  not  include  the 
authority  to  issue  or  waive  regulations, 
or  to  sue  and  be  sued. 


Section  C.  Authority  to  Redelegate 

The  Secretary  authorizes  the  Director 
of  the  Office  of  Healthy  Homes  and  Lead 
Hazard  Control  to  redelegate  the 
authority  described  in  Section  A. 

Section  D.  Delegatioiis  of  Authority 
Superseded 

This  delegation  supersedes  any 
existing  notices  of  delegations  of 
authority  concerning  this  function  prior 
to  March  1,  2003. 

Authority:  Section  7(d)  of  the  Department 
of  Housing  and  Urban  Development  Act  (42 
U.S.C.  3535(d)). 

Dated:  June  24,  2003. 
Mel  Martinez, 

Secretary. 

IFR  Doc.  03-16594  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4210-32-P 


HUD'S  Alternative  Fuel  Vehicle  Reports 

can  be  obtained  via  the  World  Wide 

Web  at  http://www.hud.gov/offices/ 

adm/reports/admreports.cfm. 

Dated:  June  20,  2tX)3. 

Vickers  B.  Meadows, 

Assistant  Secretary  for  Administration/Chief 
Information  Officer. 

[PR  Doc.  03-16511  Filed  6-30-03;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4826-N-02] 

Notice  Of  Availability  of  Altemathfe 
Fuel  Vehicle  Reports 

AGENCY:  Office  of  die  Assistant 
Secretary  for  Administration,  HUD. 
ACTION:  Notice  of  availability  of  reports. 

SUMMARY:  Through  this  notice,  HUD  is 
making  available  on  its  Web  site,  a  copy 
of  HUD'S  Alternative  Fuel  Vehicles 
Report  for  Fiscal  Year  2002  that  was 
prepared  in  accordance  with  the  Energy 
Policy  Act  of  1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  E.  Byrd,  Jr.,  Director,  Facilities 
Management  Division,  Office  of 
Administration,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  204 10- 
3000,  at  (202)  708-1955  (this  is  not  a 
toll-fi«e  number).  Persons  with  hearing 
or  speech  impairments  may  access  these 
numbers  through  TTY  by  calUng  the 
toll-fi«e  Federal  Information  Relay 
Service  number  at  (800)  877-8339.  " 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  (42  U.S.C.  13201  et 
seq.)  (the  Act)  establishes  a 
comprehensive  plan  to  achieve 
economic,  energy  and  environmental 
benefits  by  promoting  the  use  of 
alternative  ftiels.  A  major  goal  of  the  Act 
is  to  have  the  Federal  government 
exercise  leadership  in  the  use  of 
alternative  fuel  vehicles  To  that  end, 
the  Act  established  alternative  fuel 
vehicle  purchasing  requirements  for  the 
Federal  fleets  of  govenunent  agencies, 
and  requires  Federal  agencies  to  report 
on  their  compliance  with  the 
requirements  of  the  Act.  A  copy  of 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Colombian  Trade  Union  Training 
Program 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 
action:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA  03-19). 


■  SUMMARY:  This  notice  contains  aU  of  die 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  The  U.S. 
Department  of  Labor  (USDOL),  Bureau 
of  International  Labor  Affairs  (ILAB), 

,  announces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement 
(hereafter  referred  to  as  "grant")  to  one 
or  more  qualifying  organizations. 
USDOL  will  award  up  to  U.S.  $700,000 
through  one  or  more  grants  to  an 
organization  or  organizations  to  develop 
and  implement  a  project{s)  designed  to 
contribute  to  the  reduction  of  social 
conflict  and  violence  in  Colombia  by 
improving  the  abihty  of  the  Colombian 
trade  union  movement  to  participate  in 
the  economic,  political  and  social 
development  of  the  coimtry;  protect 
human  and  worker  rights;  and  play  a 
positive  role  in  the  peace  process. 
USDOL  will  competitively  award  a 
grant  to  qualified  organizations  that 
demonstrate  the  capacity  to  design, 
implement,  and  manage  a  project  to: 

•  Bring  Colombian  trade  unionists  to 
the  U.S.  or  a  third  country  to  expose 
them  to  unionized  workplaces  with 
trade  skills  similar  to  those  of  the 
Colombian  trade  unionists  in  order  to 
enhance  their  own  skills  and  deepen 
their  imderstanding  of  effective  trade 
union  administration  and  industrial 
relations  in  a  workplace  outside 
Colombia. 

•  Improve  the  skills  of  Colombian 
trade  union  leaders  in  trade  union 
administration,  collective  bargaining, 
dispute  prevention  and  resolution, 
English  language,  commimication,  and 
using  computers. 

DATES:  The  closing  date  for  receipt  of 
applications  is  Friday,  August  8,  2003. 
Applications  must  be  received  by  4:45 
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p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Application  forms  will  not 
be  mailed.  They  are  published  as  part  of 
this  Federal  Register  notice  and  in  the 
Federal  Register,  which  may  be 
obtained  from  your  nearest  U.S. 
Government  office  or  public  library  or 
online  at  http://www.archives.gov/  . 
federal_register/index.html. 
Applications  must  be  delivered  to:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue,  NW..  Room  N-5416,  Attention: 
Lisa  Harvey,  Reference:  SGA  03-19, 
Washington.  DC  20210. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted;  the  applicant, 
however,  bears  the  responsibility  for 
timely  submission.  Applications  that  do 
not  meet  the  conditions  set  forth  in  this 
notice  will  not  be  honored.  No 
exceptions  to  the  mailing  and  delivery 
requirements  set  forth  in  this  notice  will 
be  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey,  e-mail  address: 
harvey.hsa@dol.gov,  tel:  (202)  693-4570 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
expansion  of  global  trade  and 
investment  and  the  improvement  of 
working  conditions  and  protection  of 
basic  worker  rights  are  best  understood 
as  mutually  reinforcing,  and  not 
mutually  exclusive  objectives.  In  today's 
environment  of  widespread  market 
reforms  and  economic  integration, 
efficient  and  fair  labor  markets  are  a 
prerequisite  for  economic  growth, 
increasing  living  standards,  and 
promoting  employment  in  the  U.S.  As 
political  developments,  market  reforms, 
and  the  transition  to  a  global  economy 
bring  significant  changes  to  national 
economies,  individual  labor  market 
systems  need  to  change  accordingly  to 
remain  viable  and  to  support  their 
populations.  In  addition,  the  inability  to 
manage  the  development  of  a  relatively 
open  market  economy  during  periods  of 
political  and  social  transition  impedes 
the  development  of  political  democracy, 
social  cohesion,  and  equity. 

USDOL/ILAB  carries  out  a  worldwide 
International  Cooperation  Program  that 
helps  address  some  of  these  difficulties 
by  working  to  ensiue  that  the  greatest 
possible  number  of  workers  benefit  from 
a  more  open  world  economy.  The  three 
major  initiatives  of  the  International 
Cooperation  Program  are: 

Improving  Economic  Opportunity  and 
Income  Security  for  Workers  (EOIS)— 
Under  the  EOIS  initiative,  USDOL 


works  to  strengthen  developing 
countries'  abilities  to  build  and 
institutionalize  social  safety  net  policies 
and  programs  needed  to  improve 
working  conditions  and  foster  economic 
growth.  Projects  under  this  initiative 
aim  to  increase  employment  among 
targeted  groups,  improve  workplace 
safety  and  health,  and  increase  access  to 
social  insurance. 

Protecting  the  Basic  Rights  of  Workers 
(PBRW)— Under  the  PBRW  iniUative, 
USDOL  works  to  implement  the 
fundamental  principles  embodied  in  the 
International  Labor  Organization's  (ILO) 
Declaration  on  Fimdamental  Principles 
and  Rights  at  Work,  specifically  working 
towards  strengthening  the  right  to 
freedom  of  association  and  collective 
bargaining,  eliminating  forced  or 
compulsory  labor,  and  eliminating 
employment  discrimination. 

International  HIV/AIDS  Workplace- 
based  Education  Program  (IHWEP)— 
Under  the  IHWEP  initiative,  USDOL 
works  to  reduce  the  rate  of  HIV/ AIDS 
infection  through  workplace-based 
prevention  and  education  programs  and 
to  improve  the  workplace  environment 
for  workers  living  with  HIV/ AIDS.  The 
IHWEP  program  also  works  to  build  the 
capacity  of  the  tripartite  partners  to 
address  the  long-term  impact  of  HIV/ 
AIDS  on  labor  markets  and  economic 
development. 

USDOL/ILAB  manages  its  projects  in 
partnership  with  stakeholders 
representing  the  government, 
employers,  workers,  and  other 
organizations. 

I.  Authority 

ILAB  is  authorized  to  award  and 
administer  tliis  program  by  the 
Consolidated  Appropriations 
Resolution,  2003,  Pub.  L.  108-7,  117 
Stat.  11  (2003). 

II.  Application  Process 

A.  Eligible  Applicants 

Any  commercial,  international, 
educational,  or  not-for-profit 
organization  (including  faith-based 
organizations)  which  has  experience  in 
trade  union  skills  training,  knowledge  of 
the  international  trade  union  movement, 
experience  working  with  the  Colombian 
government,  and  Colombian  worker  and 
employer  organizations,  and/or  has 
experience  working  with  U.S.  domestic 
trade  unions  is  eligible  for  this  grant(s). 
Partnerships  of  more  than  one 
organization  are  also  eligible  although 
in  such  a  case  a  lead  organization  must 
be  identified.  The  capability  of  an 
applicant,  partners,  and  co-applicants  to 
perform  necessary  aspects  of  this 
solicitation  will  be  determined  under 


Section  XI — Review  and  Selection  of 
Applications  for  Award.  All  applicants 
are  requested  to  complete  the  Survey  on 
Ensuring  Equal  Opportunity  for 
Applicants  (OMB  No.  1225-0083)  (see 
Appendix  A). 

Please  note  that  eligible  grant 
applicants  must  not  be  classified  luider 
the  Internal  Revenue  Code  as  a  501(c)(4) 
entity  (see  26  U.S.C.  501(c)(4)).  ' 
According  to  the  Lobbying  Disclosiue 
Act  of  1995,  as  amended  by  2  U.S.C. 
1611,  an  organization,  as  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986,  that  engages  in  lobbying 
activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B.  Submission  of  Applications 

One  (1)  blue  ink-signed  original, 
complete  application  in  English  plus 
two  (2)  copies  of  the  application  must 
be  submitted  to  the  U.S.  Department  of 
Labor,  Procurement  Services  Center,  200 
Constitution  Avenue,  NW.,  Room  N- 
5416,  Washington,  DC  20210,  no  later 
than  4:45  p.m.  Eastern  Time  on  the 
established  due  date.  To  aid  with  review 
of  applications,  USDOL  also  encoiuages 
applicants  to  submit  three  (3)  additional 
paper  copies  of  the  application  (five 
total).  Applicants  who  do  not  provide 
additional  copies  will  not  be  penalized. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contain  the  Standard 
Form  (SF)  424,  "Application  for  Federal 
Assistance"  and  sections  A-F  of  the 
Budget  Information  Form  SF  424A  (see 
Appendix  A).  These  forms  are  also 
available  at  http://www.whitehouse.gov/ 
omb/grants.  Part  II  must  contain  a 
technical  proposal  that  demonstrates  . 
capabilities  in  accordance  with  the 
statement  of  work  (Section  III)  and  the 
selection  criteria  (Section  XI). 

To  be  considered  responsive  to  this 
solicitation,  the  application  must 
consist  of  the  above-mentioned  separate 
sections  not  to  exceed  40  single-sided 
(SVv"  X  11"  or  A4),  double-spaced,  12- 
point  font,  typed  pages  for  which  a 
response  is  submitted.  Major  sections 
and  sub-sections  of  the  application 
should  be  divided  and  clearly  identified 
(e.g.  8,  with  tab  dividers),  and  all  pages 
shall  be  niunbered.  Applicants  are 
required  to  propose  that  a  project 
address  ALL  of  the  project  objectives 
identified  in  the  Statement  of  Work  in 
Section  III.  Any  applications  that  do  not 
conform  to  these  standards  may  be 
deemed  non-responsive  to  this 
solicitation  and  may  not  be  evaluated. 
The  application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two  (2) 
pages.  Standard  forms,  attachments, 
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resumes,  exhibits,  letters  of  support,  and 
the  abstract  are  not  counted  towards  the 
page  hmit.  If  an  applicant  exceeds  the 
stated  page  limit,  the  review  panel  has 
the  discretion  to  deduct  10  points. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
bo  received  at  the  designated  place  by 
the  date  and  time  specified,  or  it  will 
not  be  considered.  Applications  sent  by 
e-mail,  telegram,  or  facsimile  (FAX)  will 
not  be  accepted.  Applications  sent  by 
other  dehvery  services,  such  as  Federal 
Express,  UPS,  etc.,  will  be  accepted;  the 
applicant,  however,  bears  the 
responsibility  for  timely  submission. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  No  exceptions  to  the 
mailing,  delivery,  and  hand-delivery 
conditions  set  forth  in  this  notice  will 
be  granted. 

Any  application  received  at  the  Office 
of  Procurement  Services  after  4:45  pm 
Eastern  Time  on  Friday,  August  8,  2003 
will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and: 

•  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
before  [Enter  Date];  or 

•  It  was  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  no  later  than 
5  p.m.  at  the  place  of  mailing  two  (2) 
working  days  (excluding  weekends  and 
Federal  holidays),  prior  to  [Enter  date]; 
or 

•  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely  to 
mishandling  by  the  Government  after 

'  receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible,  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 


The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
apphcation  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  is  the  date 
entered  by  the  Post  Office  receiving 
clerk  on  the  "Express  Mail/Next  Day 
Service— Post  Office  to  Addressee"  label 
and  the  postmark  on  the  envelope  or 
wrapper  on  the  original  receipt  from  the 
U.S.  Postal  Service.  "Postmark"  has  the 
same  meaning  as  defined  above. 
Therefore,  applicants  should  request 
that  the  postal  clerk  place  a  legible  hand 
cancellation  "bull's-eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  tiie  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Service 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington  DC  area 
has  been  slow  and  erratic  due  to 
concerns  involving  anthrax 
contamination.  Applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline.  It  is 
reconmiended  that  you  confirm  receipt 
of  your  application  with  your  delivery 
service. 

D.  Funding  Levels 

Up  to  U.S.  $700,000  is  available  for 
this  project,  and  USDOL  reserves  the 
right  to  award  more  than  one  grant. 
USDOL  may  award  one  or  more  grants 
to  one  organization  or  several,  or  to  a 
partnership  of  more  than  one 
organization.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
approval  (see  Section  IV). 

E.  Program  Duration 

The  diu^tion  of  the  project  funded  by 
this  SGA  is  up  to  two  (2)  years.  The  start 
date  of  program  activities  will  be 
negotiated  upon  award  of  the  grant, 
which  will  take  place  no  later  than 
September  30,  2003. 

m.  statement  of  Work 

This  SGA  annoimces  the  availability 
of  funds  for  a  project  to  contribute  to  the 
reduction  of  social  conflict  and  violence 
in  Colombia  by  improving  the  ability  of 
the  Colombian  trade  union  movement 
to:  participate  in  the  economic,  political 
and  social  development  of  the  country; 
protect  human  and  worker  rights;  and 
play  a  positive  role  in  the  peace  process. 
Specific  project  objectives  are  identified 
in  Section  III.C.  Applicants  should 
submit  proposals  for  projects  that 
demonstrate  the  organizations' 
capabilities  to  implement  a  project  in 


accordance  with  the  Statement  of  Work 
and  the  selection  criteria.  USDOL 
encom^es  applicants  to  be  creative  in 
proposing  innovative  and  cost-effective 
interventions  that  will  produce  a 
demonstrable  impact.  Funds  will  be 
provided  by  grant  to  qualifying 
organizations.  The  grant  will  be  actively 
managed  by  USDOL/HAB  to  assure 
achievement  of  the  stated  project 
objectives. 

Note:  Selection  of  an  organization  as  a 
grant  recipient  does  not  constitute  approval 
of  the  grant  application  as  submitted.  Before 
the  actual  grant  is  awarded,  USDOL  may 
enter  into  negotiations  about  such  items  as 
program  components,  funding  levels,  and 
administrative  systems  in  place  to  support 
grant  implementation.  If  the  negotiations  do 
not  result  in  an  acceptable  submission,  the 
Grant  Officer  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
application.  Award  is  also  contingent  upon 
signature  of  a  letter  of  agreement  between 
USDOL  and  relevant  ministries  in  target 
countries. 

A.  Background  and  Problem  Statement 

Violence  against  trade  unionists  and 
their  leaders  continues  to  be  a  critical 
problem  in  Colombia.  In  the  midst  of  an 
armed  conflict  between  the  government, 
guerrillas,  and  paramilitary  forces, 
imions  have  played  a  key  role  in 
mobilizing  civil  society  in  support  of 
peace  negotiations.  As  a  result,  both 
paramilitary  forces  and  guerilla  groups 
have  targeted  union  leaders.  According 
to  the  State  Department's  annual  Human 
Rights  Report,  178  labor  unionists  were 
killed  in  2002  and  1.875  have  been 
killed  since  1991.  Also  in  2002,  an 
additional  189  received  death  threats, 
26  were  kidnapped,  8  disappeared,  and 
17  members  survived  physical  attempts 
on  thefr  life.  According  to  former 
Colombian  Labor  Minister,  Angelino 
Garzon,  "Colombia  is  losing  an  entire 
generation  of  labor  leaders  whose 
contribution  to  improving  economic 
opportunities  for  workers  through 
constructive  dialogue  with  employers 
and  government  is  invaluable." 

Violence  against  trade  unionists  is 
perpetuated  by  a  climate  of  impunity. 
According  to  the  State  Department's 
Human  Rights  Report,  there  were  376 
criminal  investigations  into  violations  of 
the  right  to  life  of  unionists  from  August 
1986  to  April  2003.  Of  these.  321  were 
in  the  preliminary  stage,  24  were  at  the 
investigative  stage.  3  were  at  the  trial 
stage.  7  had  been  sent  to  military 
criminal  courts,  and  13  were  awaiting 
assigimient.  Guilty  verdicts  were  issued 
in  only  five  cases. 

Despite  tBese  major  challenges, 
Colombia's  trade  unions  continue  to 
play  an  important  role  as 
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representatives  of  workers  in  collective 
bargaining,  as  protagonists  in  key 
national  debates  over  economic  policy 
(such  as  social  security  and  public 
sector  reform),  and  as  leading 
representatives  of  civil  society  and 
supporters  of  peace  negotiations.  But 
the  combination  of  physical  violence 
and  economic  insecurity  has  made  it 
extremely  difficult  for  Colombian  trade 
union  leaders  to  develop  the 
organizational  and  administrative  skills 
that  they  need  to  promote  effective 
"  industrial  relations  and  function  in  a 
modem  economy. 

B.  Target  Population 

The  grantee  will  establish  a  selection 
procedure  to  identify  Colombian  trade 
union  leaders  who  could  benefit  from 
advanced  training  in  trade  union 
administration,  collective  bargaining, 
dispute  prevention  and  resolution,  and 
related  skills. 

C.  Objectives 

The  Grantee  will  implement,  in 
partnership  with  USDOL.  a  project 
designed  to  contribute  to  the  reduction 
of  social  conflict  and  violence  in 
Colombia  by  improving  the  ability  of  the 
Colombian  trade  union  movement  to 
participate  in  the  economic,  political 
and  social  development  of  the  country; 
protect  human  and  worker  rights;  and 
play  a  positive  role  in  the  peace  process. 
Specific  project  objectives  include: 

•  Improving  the  skills  of  Colombian 
trade  union  leaders  in  trade  union 
administration,  collective  bargaining, 
dispute  prevention  and  resolution, 
English  language,  communications,  and 
using  computers. 

•  Bringing  Colombian  trade  unionists 
to  the  U.S.  or  a  third  country  to  expose 
them  to  unionized  workplaces  with 
trade  skills  similar  to  those  of  the 
Colombian  trade  unionists  in  order  to 
enhance  their  own  skills  and  deepen 
their  imderstanding  of  effective  trade 
imion  administration  and  industrial 
relations  in  a  workplace  outside 
Colombia. 

Relationship  to  USDOL  Strategy:  By 
helping  to  improve  the  capacity  of  trade 
union  leaders  to  contribute  to  the 
political,  economic,  and  social 
development  of  Colombia,  protect 
human  and  worker  rights,  and  play  a 
positive  role  in  the  peace  process,  the 
proposed  project  supports  achievement 
of  USDOL's  GPRA  goal  (3.3b)  to, 
"Improve  living  standards  alfd 
conditions  of  work  for  workers  in 
developing  and  transition  countries." 


D.  Type  of  Work  To  Be  Performed/ 
Activities 

The  selected  Grantee(s)  will  be 
responsible  for  developing  a  strategy  for 
successfully  achieving  the  stated 
objectives  of  the  project  and  addressing 
the  problem(s)  identified  in  the 
Background  and  Problem  Statement, 
developing  and  implementing  the  major 
tasks  to  be  accomplished  as  part  of  that 
strategy,  tracking  and  reporting  on 
progress  in  achieving  the  stated 
objectives,  and  providing  any  necessary 
services. 

When  developing  the  strategy  and 
activities,  the  Applicant  should  take 
into  consideration  the  following  issues: 

•  Need  to  carefully  select  for  training 
those  trade  imion  leaders  who  are:  (a) 
Committed  to  training  other  trade 
unionists  upon  completion  of  their 
training  in  the  U.S.  or  a  third  country, 
(b)  most  likely  to  adapt  to  living 
conditions  in  the  U.S.,  (c)  capable  of 
learning  in  all  skill  areas,  and  (d)  well- 
respected  within  the  labor  community 
for  their  commitment  to  democracy, 
honesty,  transparency,  and  the  peaceful 
resolution  of  conflict. 

•  Need  to  effectively  orient  trainees 
prior  to  departure  to  U.S.  or  a  third 
country  for  training. 

•  Need  to  offer  on-going  counseling  to 
those  trainees  who  may  require  it 
throughout  their  training  in  the  U.S.  or 
third  country. 

•  Need  to  ensure  that  trainees  are 
provided  with  opportunities  to 
disseminate  their  learning  to  other  trade 
unionists  upon  return  to  Colombia. 

E.  Expected  Outcomes/Project  Outputs 

By  the  end  of  the  grant  period,  the 
project  will  have: 

•  Trained  at  least  20  trade  union 
leaders  in  trade  union  administration, 
collective  bargaining,  dispute 
prevention  and  resolution,  English 
language,  communication,  and 
computer  skills. 

•  Established  a  communication 
network  between  international  trade 
unions  and  non-governmental 
organizations  that  will  provide 
continued  support  to  the  trade  union 
leaders  upon  their  return  to  Colombia. 

•  Developed  a  plan  to  safely 
reintegrate  the  trade  union  leaders  into 
Colombia. 

•  Developed  and  implemented  a 
system  to  ensure  that  the  trained  trade 
union  leaders  disseminate  the 
information  and  skills  that  they  learned 
in  the  U.S.  or  third  country  to  their 
Colombian  counterparts. 

The  selected  Grantee  will  be 
responsible  for  identifying  and 
producing  the  activities,  outputs,  and 


deliverables  that  will  support 
achievement  of  these  expected 
outcomes. 

F.  Deliverables 

Following  the  award  of  the  grant,  the 
Gr£uitee(s)  shall  collaborate  with 
USDOL/ILAB  to: 

•  Develop  a  Project  Document 
(including  a  project  budget)  that  will  set 
the  technical  parameters  and  provide 
guidance  to  the  project.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL.  While  the 
Applicant's  original  proposal  will  serve 
as  the  basis  of  the  Project  Document,  in 
every  case  USDOL  has  foimd  it 
advantageous  to  visit  the  field  and  reach 
consensus  on  the  project  strategy  with 
host  country  coimterparts  in  order  to 
further  inform  the  project  design. 
USDOL  must  receive  a  draft  of  the 
Project  Document  45  days  after 
returning  fi-om  travel  to  the  relevant 
area(s).  The  Project  Document  must  be 
finalized  no  later  than  30  days  after 
receipt  of  USDOL  comments  on  the 
draft. 

•  Establish  a  Workplan  identifying 
major  project  activities,  deadlines  for 
their  completion,  and  person(s) 
responsible  for  completing  these 
activities  (within  60  days  after  the 
Project  Document  is  finalized). 

•  Set  project  indicators,  including 
indicators  that  support  ILAB's 
Government  Performance  and  Results 
Act  (GPRA)  goal,  "Improve  living 
standards  and  conditions  of  work  fo- 
workers  in  developing  and  transition 
countries."  (within  90  days  of  finalizing 
the  Project  Document). 

•  Create  a  Performance  Monitoring 
Plan  (PMP)  to  establish  the  data  needed 
to  measure  achievement  of  project 
indicators  and  the  methods  for 
collection  and  reporting.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL  (within  90  days  of 
finalizing  the  Project  Document). 

The  Grantee(s)  must  submit  copies  of 
all  required  docimients  to  USDOL  by 
the  specified  due  dates.  Other 
documents  that  may  be  produced  are  to 
be  submitted  by  mutually  agreed-upon 
deadlines.  The  Project  Document, 
Workplan,  project  indicators,  PMP,  and 
data  collection  system  are  subject  to 
final  approval  by  the  Grant  Officer's 
Technical  Representative  (GOTR) 
responsible  for  monitoring  the  grant. 

G.  Special  Program  Requirements 

1 .  USDOL  Responsibilities 

Following  the  award  of  the  grant(s), 
USDOL  shall: 
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Prdvide  the  Grantee(s)  with 
programmatic  support  to  help  ensure 
effective  implementation  of  the  project, 
including  training  and  consultation  in 
USEKDL/ILAB  management,  monitoring, 
and  evaluation  systems  and  standard 
operating  procediues. 

•  Provide  advice  and  consultation  to 
(iantee(s)  on  specific  program  criteria. 

•  If,  based  upon  the  responses  to  this 
solicitation  and  subsequent  to  the 
award,  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with  the 
&antee(s)  and  other  technical  experts 
for  a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Docxunent.  USDOL  will  procure 
the  services  of  technical  experts  if  it 
determines  that  such  expertise  is 
necessary  for  the  project  design  mission. 

•  Fimd  at  least  two  project 
evaluations — a  mid-term  evaluation  at 
approximately  the  midpoint  of  the  grant 
period  and  a  final  evaluation 
approximately  two  months  prior  to  the 
end  of  the  grant  period.  USDOL/ILAB— 
in  consultation  with  the  Grantee{s) — 
will  be  responsible  for  drafting  and 
finalizing  all  evaluation  Terms  of 
Reference  (TOR),  procuring  the  services 
of  an  independent  evaluator  (who  will 
write  the  evaluation  report),  and 
providing  at  least  one  representative 
from  USDOL/ILAB  to  participate  on  the 
evaluation  team,  when  appropriate. 
USDOL/ILAB  may  choose  to  perform 
additional  evaluations  as  appropriate. 

H  Have  the  right,  at  all  reasonable 
times,  to  review  all  documents 
pertaining  to  the  project,  participate  on 
field  missions  (including  monitoring 
and  evaluation  missions),  and  to  discuss 
administrative  and  technical  issues 
pertaining  to  the  project  with  the 
Grantee. 

2.  Qrantee  Responsibilities 

t'oUowing  the  award  of  the  grant(s), 
the  Grantee(s)  shall: 

•  Establish  the  institutional  and 
management  systems  and  means 
necessary  to  provide  and  monitor  the 
delivery  of  services  and  distribute  wages 
and  material  effectively. 

•  If  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with 
USDOL  and  other  technical  experts  for 
a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  The  Grantee(s)  shall 
bear  the  financial  costs  for  having  its 
representative(s)  participate  on  the 
project  design  mission. 

•  Assist  in  project  evaluations, 
including  reviewing  and  providing 
comments  on  the  evaluation  Terms  of 
Reference  (TORs)  drafted  by  USDOL 
and  evaluation  reports  written  by  the 
lead  evaluator.  If  invited  to  participate 


on  an  evaluation  mission  by  USDOL, 
the  Grantee(s)  shall  bear  the  financial 
costs  for  having  a  representative  of  the 
Grantee(s)  participate  on  an  evaluation 
team  (e.g.,  travel,  per  diem). 

•  Submit  trip  reports  to  USDOL 
vnthin  fourteen  (14)  calendar  days  of 
project-related  travel.  If  the 
implementing  partner  travels  with  a 
USDOL  staff  member,  the  implementing 
organization  will  submit  a  draft  trip 
report  to  the  staff  member  within 
fourteen  (14)  calendar  days  of  project- 
related  travel  for  comments.  The  format 
for  the  trip  report  will  be  provided  by 
USDOL. 

•  Inform  USDOL/ILAB  at  least  one  (1) 
month  prior  to  scheduling  any  major 
public  events  or  ceremonies  regarding 
the  project. 

•  Submit  to  USDOL  all  media-related 
and  educational  materials  developed  by 
it  or  its  sub-contractors  under  this 
Grant(s),  including  relevant  press 
releases,  for  use  in  this  project  before 
they  are  reproduced,  published,  or  used. 
The  Grantee(s)  must  consult  with 
USDOL  to  ensure  that  materials  are 
compatible  with  USDOL  materials 
relating  to  its  International  Cooperation 
Program.  USDOL  considers  brochures, 
pamphlets,  videotapes,  sUde-tape 
shows,  curricula,  and  any  other  training 
materials  used  in  the  project  to  be 
educational  materials.  USDOL  will 
review  materials  for  technical  accuracy. 
USDOL  will  also  review  training 
curricula  and  purchased  training 
materials  for  accuracy  before  they  are 
used.  The  Grantee(s)  must  obtain  prior 
approval  fi-om  the  Grant  Officer  for  all 
materials  developed  or  purchased  imder 
this  grant.  All  materials  produced  by 
Grantee(s)  must  be  provided  to  USDOL 
ill  digital  format  for  possible  publication 
on  the  Internet  by  USDOL. 

IV.  Key  Personnel  and  Sub-Contractors 

USDOL  expects  all  key  personnel  to 
work  full-time  on  the  project.  All  key 
personnel  must  be  fluent  in  both  written 
and  spoken  Spanish  and  English.  The 
Grant  Officer  must  approve  candidates 
for  all  key  personnel  positions. 
USDOL's  Grant  Officer's  Technical 
Representative  (GOTR)  shall  review 
candidates'  qualifications  and  provide 
reconunendations  to  the  Grant  Officer 
regarding  the  selection  of  candidates  for 
all  key  personnel  positions.  The 
Grantee(s)  shall  submit  resumes, 
curricula  vitae,  and  other  relevant 
information  to  the  GOTR  and  receive 
approval  from  the  Grant  Officer  before 
extending  an  offer  of  employment  and 
before  the  nominated  individual 
conducts  any  activities. 

Key  personnel  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 


The  Grantee(s)  shall  not  substitute  or 
replace  key  personnel  imless  new 
personnel  are  at  least  equal  in 
qualifications  to  those  personnel  who 
are  replaced.  If  a  need  to  find  new  key 
personnel  arises,  the  Grantee(s)  shall 
notify  the  GOTR  as  soon  as  the  need 
becomes  known.  If  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
he/she  reserves  the  right  to  terminate 
the  grant 

Organizations  may  apply  for  funding 
in  partnership  with  other  organizations, 
but  in  such  a  case,  a  lead  organization 
must  be  identified.  Use  of  sub- 
contractors is  subject  to  Federal  laws 
and  regulations,  including  OMB 
circulars  requiring  fi-ee  and  open 
competition  for  prociu^ment 
transactions. 

The  Grant  Officer  must  approve  all 
sub-contractors.  USDOL's  Grant 
Officer's  Technical  Representative 
(GOTR)  shall  review  candidates' 
qualifications  and  provide 
recommendations  to  the  Grant  Officer 
regarding  the  selection  of  candidates  for 
all  sub-contractors.  The  lead 
organization  shall  submit  a  list  of 
previous  projects  implemented  by  the 
proposed  sub-contractor,  along  v»rith  a 
description  of  qualifications,  resiunes, 
curricula  vitae,  and  other  relevant 
information  to  the  GOTR  and  receive 
approval  fi-om  the  Grant  Officer  before 
extending  a  sub-contract.  The  lead 
organization  shall  not  substitute  or 
replace  sub-contractors  unless  new  sub- 
contractors are  at  least  equal  in     '^ 
qualifications  to  those  that  are  replaced. 
Sub-contractors  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 
If  a  need  to  find  new  sub-contractors 
arises,  the  lead  organization  shall  notify 
the  GOTR  as  soon  as  the  need  becomes 
known. 

Note:  Except  as  specifically  provided, 
USDOL/ILAB  acceptance  of  a  proposal  and 
an  award  of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  if  an  application  identifies  a 
specific  sub-contractor  to  provide  the 
services,  the  USEKDL/ILAB  award  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e.,  to  avoid 
competition. 

I V.  Reporting  Requirements 

All  reports  (see  Appendix  B)  are  due 
no  later  than  30  days  after  the  end  of  a 
fiscal  quarter  and  shall  be  submitted  in 
English.  USDOL/ILAB  and  the 
Grantee(s)  should  work  together  to 
resolve  any  issues  within  30  days  of 
receipt  of  a  report 
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A.  Financial  Reports 

The  Grantee(s]  shall  submit  financial 
reports  on  a  quarterly  basis.  The  first 
reporting  period  shall  end  on  the  last 
day  of  the  fiscal  quarter  (December  31, 
March  31,  June  30,  or  September  30) 
during  which  the  grant  was  signed. 

The  Grantee{s)  shall  use  Standard 
Form  (SF)  269A,  Financial  Status 
Report,  to  report  the  status  of  the  funds, 
at  the  project  level,  diuing  the  grant 
period.  A  final  SF269A  shall  be 
submitted  no  later  than  90  days 
following  completion  of  the  grant 
period. 

If  the  Grantee(s)  uses  the  U.S. 
Department  of  Health  and  Human 
Services  Payment  Management  System 
(HHS  PMS),  they  shall  also  send  USDOL 
copies  of  the  PSC  272  that  it  submits  to 
HHS,  on  the  same  schedule.  Otherwise, 
the  Graniee(s)  shall  submit  Standard 
Form  (SF)  272,  Federal  Cash 
Transactions  Report,  on  the  same 
schedule  as  the  SF269A. 

Financial  reports  are  due  within  30 
days  of  the  end  of  the  reporting  period 
(i.e.,  by  April  30,  July  30,  October  30. 
and  January  30). 

B.  Technical  Reporting  Requirements 

After  signing  the  agreement,  the 
Grantee(s)  shall  submit  progress  reports 
to  USDOL/ILAB  at  the  end  of  each  fiscal 
quarter.  The  first  reporting  period  shall 
end  on  the  last  day  of  the  fiscal  quarter 
(December  31,  March  31,  June  30,  or 
September  30)  during  which  the  Grant 
was  signed.  Between  reporting  dates, 
the  Grantee(s)  shall  also  immediately 
inform  USDOL/ILAB  of  significant 
developments  and/or  problems  affecting 
the  organization's  ability  to  accomplish 
work. 

The  Grantee(s)  shall  submit  two  types 
of  progress  reports  according  to  the 
standardized  format  used  by  USDOL/ 
ILAB: 

1.  Status  Reports 

Status  Reports  compare  actual  and 
planned  activities  diu-ing  the  reporting 
period,  which  consists  of  one  quarter 
(January— March  and  July— September). 
Its  purpose  is  to  provide  an  update  on 
the  Workplan,  problems/solutions, 
major  achievements,  or  modifications. 
The  Status  Report  should  be  brief  and 
include  an  attached  project  Workplan 
indicating  the  status  of  Workplan 
activities:  "completed,"  "on  schedule," 
"delayed,"  "cancelled."  The  body  of 
report  should  provide  a  summary 
explanation  of  any  deviation  from  the 
Workplan  and  reconmiended  actions. 

Status  Reports  are  due  within  30  days 
of  the  end  of  the  reporting  period  [i.e., 
by  April  30  and  October  30). 


2.  Technical  Progress  Reports 

Technical  Progress  Reports  provide 
information  on  how  the  project  is 
progressing  in  achieving  its  stated 
objectives.  Technical  Progress  Reports 
will  be  based  on  the  project's  stated 
objectives,  indicators,  and  Performance 
Monitoring  Plan  (PMP)  and  will  provide 
both  quantitative  and  qualitative 
information  and  a  narrative  assessment 
of  performance  for  the  preceding  six- 
month  period  (January — June  and  July — 
December).  Data  measuring  achievement 
of  the  project's  indicators  will  be 
attached  to  the  narrative,  which  will 
provide  a  composite  overview  of 
progress,  trends,  problems,  new 
proposals,  lessons  leeimed,  and 
expenditures.  The  body  of  the  Technical 
Progress  Report  should  be  2-3  pages  in 
length,  stressing  major  points  related  to 
strategy. 

Technical  Progress  Reports  are  due 
within  30  days  of  the  end  of  the 
reporting  period  (i.e.,  by  July  30  and 
January  30). 

C.  Instructions  for  Submitting  Reports 

All  reports  shall  cite  the  assigned 

grant  number.  The  Grantee(s)  shall 

submit  hard  copy  of  all  financial  reports 

to  each  of  the  following  persons: 

Lawrence  Kuss,  Grant  Officer, 
Procurement  Services  Center,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  N-5416, 
Washington,  DC  20210. 

Laura  Buffo,  Grant  Officer's  Technical 
Representative,  Office  of  Foreign 
Relations,  U.S.  Department  of  Labor, 
200  Constitution  Ave.,  NW..  Room  S- 
5303,  Washington,  DC  20210. 

Gene  Contee,  Financial  Management 
Services  Center,  U.S.  Department  of 
Labor,  200  Constitution  Ave.,  NW., 
Room  S-5526,  Washington,  DC  20210. 
The  Grantee(s)  shall  submit  one  hard 

copy  of  all  technical  reports  to  each  of 

the  following  persons: 

Lawrence  Kuss,  Grant  Officer, 
Procurement  Services  Center,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  N-5416, 
Washington,  DC  20210. 

Laura  Buffo,  Grant  Officer's  Technical 
Representative,  Office  of  Foreign 
Relations,  U.S.  Department  of  Labor, 
200  Constitution  Ave.,  NW.,  Room  S- 
5303,  Washington,  DC  20210. 

VI.  Travel  Procedures 

The  Grantee(s)  shall  submit  a 
quarterly  travel  plan  to  the  GOTR.  The 
plan  shall  include  the  following 
information  for  all  individuals  traveling 
for  the  Grantee(s)  to  support  activities 
covered  by  this  grant: 


•  Name  of  the  person(s)  who  wiU  be 
traveling; 

•  Destination(s); 

•  Dates  of  travel; 

•  Purpose  of  travel — what  they  will 
be  doing  and  why. 

The  Grantee(s)  should  submit  the 
quarterly  travel  plan  no  later  than  four 
weeks  prior  to  the  start  of  each 
subsequent  fiscal  quarter  (e.g..  By  May     ' 
31,  the  GOTR  should  have  travel  plans 
for  all  Grantee  travel  occurring  July  1 
through  September  30).  For  a  trip 
beginning  later  than  four  weeks  from  the 
time  the  plan  is  submitted,  dates  should 
reflect  a  "best  guess"  (rather  than 
simply  listing  "To  Be  Determined"). 
The  dates  should,  however,  be  finalized 
no  later  than  4  weeks  prior  to  departure. 

All  travelers  should  submit  finalized 
travel  details  to  the  GOTR  no  later  than 
4  weeks  prior  to  the  desired  departure 
date.  If  any  major  holiday  occurs  during 
those  4  weeks,  travelers  should  submit 
finalized  details  earlier. 

Individuals  are  not  permitted  to  travel 
until  USDOL/ILAB  has  received  country 
clearance  from  the  State  Department 
(via  e-mail  or  cable)  or  has  received 
written  authorization  (including  by  e- 
mail)  from  the  GOTR.  This  also  applies 
to  expatriates  living  abroad  who  go  on 
personal  or  home  leave:  although  they 
do  not  need  clearance  to  enter  the  U.S., 
they  do  need  clearance  to  re-enter  the 
country  in  which  they  are  stationed. 

While  travelers  may  cancel  trips  at 
any  time,  USDOL/ILAB  will  not  permit 
any  amendments  to  a  clearance  cable 
(e.g.,  for  changes  in  dates  of  travel,  or 
changes  in  the  identified  traveler)  less 
than  four  weeks  prior  to  the  desired  date 
of  departure,  except  in  dire 
emergencies,  as  determined  by  the 
GOTR. 

Vn.  Acknowledgment  of  USDOL 
Funding 

A.  Acknowledgement  on  Printed 
Materials 

"In  all  circumstances,  the  following 
shall  be  displayed  on  printed  materials: 
"Preparation  of  this  item  was  funded  by 
the  United  States  Department  of  Labor 
under  Grant  No.  [insert  the  appropriate 
Grant  number]." 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  prograins  funded 
in  whole  or  in  part  widi  Federal  money, 
all  Grantees  receiving  Federal  funds 
must  clearly  state: 

•  The  percentage  of  the  total  costs  of 
the  program  or  project,  which  will  be 
financed  with  Federal  money; 

•  The  dollar  amoimt  of  Federal  funds 
for  the  project  or  program;  and 
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'  The  percentage  and  dollar  amount 
^{  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
governmental sources. 

B.  Use  of  the  USDOL  Logo 

In  consultation  with  ILAB,  the 
Qrantee(s)  will  acknowledge  USDOL's 
rWe  in  one  of  the  following  ways: 

•  The  USDOL  logo  may  De  applied  to 
USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee(s)  must  consult 
with  USDOL  on  whether  the  logo  may 
be  used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  shall  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo  on  the  item. 

•  All  documents  should  include  the 
following  notice:  "This  document  does 
not  necessarily  reflect  the  views  or 
policies  of  the  U.S.  Department  of 
Labor,  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations 
imply  endorsement  by  the  U.S. 
Government." 

Vin.  Administrative  Requirements 

A.  General  ' 

Grantees,  which  may  include  faith- 
based  organizations,  will  be  subject  to 
applicable  Federal  laws  (including 
provisions  of  appropriations  law)  and 
the  applicable  Office  of  Management 
and  Budget  (OMB)  Circulars. 
Determinations  of  allowable  costs  vdll 
be  made  in  accordance  with  the 
applicable  Federal  cost  principles,  e.g., 
Non-Profit  Organizations— OMB 
Circular  A-122.  The  grant(s)  awarded 
under  this  SGA  will  be  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable: 

•  29  CFR  Part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sesx  in  Education  Programs  or  Activities 
R^eiving  Federal  Financial  Assistance. 

■      ►  29  CFR  Part  93— New  Restrictions 
on  Lobbying.  / 

•'  29  CFR  Part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 

•  29  CFR  Part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

•  29  CFR  Part  98— Federal  Standards 
for  Government  wide  Debarment  and 


Suspension  (Nonprocm^ment)  and 
Govemment-vydde  Requirements  for 
Drug-Free  Workplace  (Grants). 

•  29  CFR  Part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

B.  Sub-Contracts 

Sub-contracts  must  be  awarded  in 
accordance  with  29  CFR  95.40-48.  In 
compliance  with  Executive  Orders 
12876  as  amended,  13230,  12928,  and 
13021  as  amended,  the  Grantee(s)  is 
strongly  encouraged  to  provide 
subcontracting  opportimities  to 
Historically  Black  Colleges  and 
Universities,  Hispanic-Serving 
Institutions  and  Tribal  Colleges  and 
Universities. 

C.  Encumbrance  of  Grant  Funds 

Grant  funds  may  not  be  encumbered/ 
obligated  by  the  Grantee(s)  before  or 
after  the  period  of  performance. 
Encmnbrances/obligations  outstanding 
as  of  the  end  of  the  grant  period  may  be 
liquidated  (paid  out)  after  the  end  of  the 
grant  period.  Such  enciunbrances/ 
obligations  may  involve  only 
commitments  for  which  a  need  existed 
during  the  grant  period  and  which  are 
supported  by  approved  contracts, 
piut:hase  orders,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  Grantee's 
purchasing  procedures  and  incurred 
within  the  grant  period.  All 
encumbrances/  obligations  incurred 
during  the  grant  period  must  be 
liquidated  vdthin  90  days  after  the  end 
of  the  grant  period,  if  practicable. 

D.  Site  Visits 

USDOL,  through  its  authorized 
representatives,  has  the  right,  at  all 
reasonable  times,  to  make  site  visits  to 
review  project  accomplishments  and 
management  control  systems  and  to 
provide  such  technical  assistance  as 
may  be  required.  If  USDOL  makes  any 
site  visit  on  the  premises  of  th'e  Grantee 
or  a  sub-contractor(s)  under  this  grant, 
the  Grantee  must  provide  and  must 
require  its  sub-contractors  to  provide  all 
reasonable  facilities  and  assistance  for 
the  safety  and  convenience  of  the 
Government  representatives  in  the 
performance  of  their  duties.  All  site 
visits  and  evaluations  will  be  performed 
so  as  not  to  unduly  delay  the  work. 

IX.  Grant  Closeout  Procedures 

A.  Definitions    - 

1.  Grant  Closeout 

The  closeout  of  a  grant  is  the  process 
by  which  a  Federal  grantor  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 


work  of  the  grant  have  been  completed 
by  the  grantee  and  the  grantor. 

2.  Date  of  Completion 

The  date  when  all  work  under  a  grant 
is  completed  or  the  date  in  the  grant 
award  document,  or  any  supplement  or 
amendment  thereto,  on  whidi  Federal 
assistance  ends,  whichever  comes  first. 

3.  Disallowed  Costs 

Disallowed  costs  are  those  charges  to 
a  grant  that  the  grantor  agency  or  its 
representative  determines  to  not  be 
allowed  in  accordance  with  the 
appUcable  Federal  Cost  Principles  or 
other  conditions  contained  in  the  grant 

B.  Close-Out  Procedures 

Grants  shall  be  closed  out  in 
accordance  with  the  following 
procedures: 

•  Upon  request,  the  Grantor  shall 
make  prompt  payments  to  a  Grantee  for 
allowable  reimbursable  costs  under  the 
grant  being  closed  out. 

•  The  Grantee  shall  immediately 
refund  to  the  Grantor  any  balance  of 
unobligated  (unencumbered)  cash 
advanced  to  the  Grantee  that  is  not 
authorized  for  retention  by  the  Grantee 
for  use  on  other  grants. 

•  Within  90  days  after  completion  of 
the  grant,  the  Grantee  shall  submit  all 
financial,  performance  and  other  reports 
required  by  the  Grant  Ofiicer  to  close 
out  the  grant.  The  Grant  Officer  may 
authorize  extensions  when  requested  by 
the  grantee. 

•  The  Grant  Officer  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  these  reports  are  received. 

•  In  the  case  of  grants  that  include 
matching/in-kind  contributions,  the 
Grantee  is  legally  required  to  provide 
the  total  amount  of  matching/in-kind 
contributions  indicated  on  the  face 
sheet  of  the  agreement,  as  amended. 
Failure  to  provide  this  level  of 
matching/in-kind  contribution  shall 
result  in  the  disallowance  of  all  or  part 
of  otherwise  allowable  Federal  share 
costs,  equal  to  the  total  matching/in- 
kind  share  committed  to,  less  the  share 
actually  provided. 

•  In  the  event  that  a  final  audit  has 
not  been  performed  prior  to  the  closeout 
of  the  grant,  the  Grantor  shall  retain  the 
right  to  recover  an  appropriate  amount 
after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 

X.  Measuring  the  Performance  of  the 
Grantee 

The  performance  of  the  Grantee  will 
be  assessed  based  on  the  timely 
completion  of  one  or  more  deliverables 
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that  will  be  due  to  USDOL  at  the  end 
of  each  quarter  of  the  Grant.  These 
deliverables  should  reflect  the  outcomes 
of  the  project  that  are  expected- to  help 
achieve  the  project's  objective(s). 
Applicants  are  requested  to  include  in 
their  proposal  a  project  implementation 
plan  and  approach  to  monitor  the 
performance  of  the  project  throughout 
the  period  of  the  grant.  The 
implementation  plan  is  to  consist  of  a 
quarterly  schedule  of  activities  and  list 
of  deliverables  that  would  be  completed 
by  the  contractor  each  quarter.  The 
defined  list  and  schedule  of  deliverables 
is  viewed  by  USDOL  as  a  key 
component  of  the  technical  proposal. 

XI.  Review  and  Selection  of 
Applications  for  Award 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  A  Technical  Panel  will 
objectively  rate  each  complete 
application  against  the  criteria 
described  in  this  announcement.  The 
panel  recommendations  to  the  Grant 
Officer  are  advisory  in  nature.  The  Grant 
Officer  may  elect  to  select  one  or  more 
Grantees  on  the  basis  of  the  initial 
proposal  submission,  or  the  Grant 
Officer  may  establish  a  competitive  or 
technically  acceptable  range  for  the 
purpose  of  selecting  qualified 
applicants.  If  deemed  appropriate, 
following  the  Grant  Officer's  call  for  the 
preparation  and  receipt  of  final 
revisions  of  proposals,  the  evaluation 
process  described  above  will  be 
repeated  to  consider  such  revisions.  The 
Grant  Officer  will  make  a  final  selection 
determination  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as  panel 
findings,  geographic  presence  of  the 
applicants,  and  the  best  value  to  the 
government,  cost,  and  other  factors.  The 
Grant  Officer's  determination  for  award 
under  this  SGA  is  final. 

A.  The  Review  Process 

The  criteria  below  will  serve  as  the 
basis  upon  which  submitted 
applications  will  be  evaluated. 
Technical  aspects  of  the  application  will 
constitute  100  points  of  the  total 
evaluation.  Up  to  five  (5)  additional 
points  will  be  given  for  leveraging  non- 
Federal  resources. 

In  order  to  assist  USDOL  in  assessing 
the  efficient  and  effective  allocation  of 
project  funding,  the  Applicant  shall 
submit  a  project  budget  that  clearly 
details  the  costs  for  performing  all  of  the 
requirements  presented  in  this 
solicitation,  including  producing  all 
deliverables,  reporting  on 
implementation  and  progress,  and 


monitoring  progress.  Applicants  are 
reminded  to  budget  for  compliance  with 
the  administrative  requirements  set 
forth  (copies  of  all  regulations  are 
referenced  in  this  SGA  are  available  at 
no  cost,  on-line,  at  http://www.doI.gov). 
This  includes  the  costs  of  performing 
activities  such  as  travel  to  Washington, 
DC  to  meet  with  USDOL/ILAB,  financial 
audit,  project  closeout,  document 
preparation  (e.g.,  progress  reports, 
projtect  document),  and  ensuring 
compliance  with  procurement  and 
property  standards.  The  Project  Budget 
should  identify  administrative  costs 
separately  from  progranmiatic  costs.  In 
addition  to  the  costs  identified 
previously,  administrative  costs  include 
indirect  costs  from  the  costs  pool  and 
the  cost  of  activities,  materials  (e.g., 
project  car),  and  personnel  (e.g., 
administrative  assistants,  office  drivers) 
that  support  the  management  and 
administration  of  the  project  but  do  not 
provide  direct  services  to  project 
beneficiaries. 

The  technical  panel  will  review  grant 
applicants  against  the  criteria  listed 
below  on  the  basis  of  100  points. 

B.  Technical  Approach — 45  Points 

•  The  extent  to  which  the  application 
sets  forth  a  clear  and  supportable  course 
pf  action  to  strengthen  the  capacity  of 
Colombian  trade  union  leaders  to:  (a) 
More  effectively  support  the  economic, 
political  and  social  development  of 
Colombia,  (b)  promote  respect  for 
hiunan  and  worker  rights;  and  (c)  play 

a  positive  role  in  the  peace  process.  The 
Applicant  will  be  evaluated  on  the  clear 
identification  and  description  of  the 
specific  strategy(s)  the  Applicant 
proposes  to  use,  its  effectiveness,  and 
attainability  of  project  objectives  by  the 
end  of  the  grant  period.  (10  points) 

•  Demonstrated  familiarity  with  the 
major  issues  related  to  the  components 
being  addressed  (e.g.,  general  project 
context,  key  problems  and/or  needs  in 
the  relevant  coimtry/area,  the  specific 
problem(s)  and/or  need(s)  that  will  be 
addressed  by  this  project(s),  and 
relevant  constraints).  The  Applicant 
will  be  evaluated  on  the  thorough  and 
acc\irate  assessment  of  the 
implementing  environment  and  the 
problems  that  exist  and  clear 
identification  of  the  specific  problem(s) 
the  Applicant  proposes  to  address.  (5 
points) 

•  A  monitoring  and  evaluation  plan 
for  measuring  project  performance  that 
includes  challenging  but  realistic  targets 
and  measurable,  verifiable  project 
indicators  that  measure  achievement  of 
project  objectives  and  performance  in 
project  implementation.  (5  points) 


•  Submission  of  a  schedule  of 
quarterly  deliverables  that  will  serve  to 
determine  the  level  of  performance  of 
the  contractor.  The  identification  of 
deliverables  that  are  presented  in  the 
proposal  should  be  objective,  verifiable, 
and  demonstrate  progress  in  achieving 
project  objectives.  (5  points) 

C.  Institutional  Qualifications/Past 
Performance — 25  Points 

•  Prior  experience  working  with 
Colombian  trade  unionists  to  strengthen 
their  capacity  to.  play  a  constructive  role 
in  the  economic,  political  and  social 
development  of  Colombia.  The 
application  shall  include  information  as 
an  attachment  (which  will  not  count 
towards  the  page  limit)  regarding 
previous  grants,  contracts,  or  grants, 
including  (a)  the  organization  for  which 
the  work  was  done,  (b)  a  contact  person 
in  that  organization  with  his/her  current 
phone  number,  (c)  the  dollar  value  of 
the  grant,  contract,  or  Grant  for  the 
project(s),  (d)  the  time  frame  and 
professional  effort,  either  directly  by  key 
personnel,  by  consultants,  or  imder 
contractual  arrangements  involved  in 
the  project(s),  (e)  a  brief  summary  of  the 
work  performed;  and  (f)  a  brief  simmiary 
of  accomplishments.  (10  points) 

•  Prior  experience  in  designing  and 
implementing  activities  related  to 
training  in  trade  union  administration, 
collective  bargaining,  industrial  dispute 
prevention  and  resolution,  English  as  a 
second  language,  basic  computer 
literacy,  and  relocating  training 
candidates  for  training  in  the  U.S.  or  a 
third  coimtry.  (5  points) 

•  Clear  organizational  structure  and 
management  plan,  illustrating 
experience  with  carrying  out 
participatory  development  activities 
with  organizations  {i.e.,  government 
ministries,  employer  organizations, 
worker  organizations,  community 
organizations)  and  maintaining  positive 
and  effective  relationships  with 
partners.  (5  points) 

•  Demonstration  of  strong  financial  » 
management  and  interned  control 
systems.  (5  points) 

D.  Experience  of  Personnel — 30  Points 

•  Key  personnel  with  prior 
experience  directly  related  to  the 
proposed  work,  including  technical  and 
language  qualifications,  professional 
competence,  relevant  academic 
background,  and  demonstrated 
experience.  Applicants  shall  submit  a 
resume  for  each  key  persoimel 
proposed,  which  includes  the 
individual's  current  employment  status 
and  previous  work  experience, 
including  position  title,  duties 
performed,  dates  in  position,  employing 
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oiqganizations,  and  educational 
background.  Duties  must  be  clearly 
defined  in  terms  of  role  performed  (i.e., 
manager,  team  leader,  consultant). 
Resumes  shall  be  included  as 
attachments,  which  do  not  count  against 
the  page  limitation.  (20  points)  ^ 

•  Clear  management  plan 
diamonstrating  the  staffing  requirements 
and  other  resources  needed  to 
implement  the  approach.  (10  points) 

F.  Leveraging  of  Grant  Funding— 5 
Points 

USDOL  will  award  up  to  five  (5) 
additional  rating  points  to  applications 
that  include  non-Federal  resources  that 
significantly  expand  the  size  and  scope 
of  project-related  activities.  These 
programs  will  not  be  financed  by  the 
project,  but  can  complement  and 


enhance  project  objectives.  To  be 
eligible  for  the  additional  points,  the 
applicant  must  list  the  resource(s),  the 
nature,  and  possible  activities 
anticipated  and  any  partnerships, 
linkages,  or  coordination  of  activities, 
cooperative  funding,  etc. 

F.  Suggested  Outline  for  Technical 
Proposal 

This  outline  is  provided  as  a 
gmdeline.  Organizations  may  elect  a 
format  of  their  choosing,  subject  to  the 
requirements  of  this  annoimcement. 

1.  Executive  Summary 

2.  Program  Description 
Goal  and  Objectives 
Backgroimd 
Technical  Approach  and 

Implementation  Timetable 
(Proposed  Intervention) 
Experience  of  Personnel 


Identification  of  Deliverables  and 
Quarterly  Schedule  of  their 
submission  to  determine  contractor 
performance 

Staffing  Pattern  and  Project 
Management  Organizational  Chart 

Leveraging  of  non-Federal  Resoim:es 
3.  Attachments 

Siunmaries  of  other  relevant 
organizational  experiences 

Resiunes  of  key  personnel  and  signed 
letters  of  commitment  to  the  project 

This  stated  commitment  will  be 
incorporated  into  the  text  of  the  grant 
with  the  selected  applicant(s). 

Signed  at  Washington,  DC,  this  25th  day  of 
June  2003. 

Laivrence  J.  Kuss, 

Grant  Officer. 
BaUNG  CODE  4150-28-P 


APPENDIX  A 


Standard  Government  Forms 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


2.  DATE  SUBMITTEO 


Applicant  Identifier 


1.  TYPE  OF  SUBMISSION: 

Application 

n  Construction 

Q  Non-Con«truction 


3.  DATE  RECEIVED  BY  STATE 


State  Application  Identifier 


Preapplication 
n  Construction 

l~l  Non-Con«tniction 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Federal  Identifier 


5.  APPLICANT  INFORMATION 


Legal  Name: 


Organizational  Unit: 


Address  (give  city,  county.  State,  and  zip  code): 


Name  and  telephone  numt>er  of  person  to  be  contacted  on  matters  involvin; 
this  application  (give  area  code) 


6.  EMPLOYER  IDENTIFICATION  NUMBER  CEW| 

i-rnT 


7.  TYPE  OF  APPUCANT:  (enter  appropriate  letter  in  tjox) 


L 


D 


8.  TYPE  OF  APPUCAT10N: 

Q  N«w         Q  Continuation  Q  Revision 

If  Revision,  enter  appropriate  letter(s)  in  t>ox(es)  I      1     j      j 

A.  Increase  Award         B.  Decrease  Award       C.  Increase  Duration 
D.  Decrease  Duration    OVner(specify): 


A.  State  H.  Independent  School  Dist. 

8.  County  I.  State  Controlled  Institution  of  Higher  Learning 

C.  Municipal  J.  Private  University 

D.  Township  K.  Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Intermunicipai  M.  Profit  Organization 

G  Special  Districl  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 

TITLE: 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


12.  AREAS  AFFECTED  BY  PROJECT  (^Dtos,  Counties,  States,  etc.): 


13.  PROPOSED  PROJECT 


14.  CONGRESSIONAL  DISTRICTS  OF: 


Start  Date 


Ending  Date 


a.  Applicant 


b.  Project 


15.  ESTIMATED  FUNDING: 


a.  Federal 


b.  Applicant 


c.  State 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a.  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE  __  


b.  No.    D  PROGRAM  IS  NOT  COVERED  BY  E.  O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
n  Yes    K  "Ye*,"  attach  an  explanation.  Q]  No 


18. TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPLICATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT,  THE 
DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPLICANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b.  Title 


d.  Signature  of  Authorized  Representative 


Previous  Edition  Usable 
AullKJrized  for  Local  Reproduction 


c.  Telephone  Numt>er 


e.  Date  Signed 


Standard  Forni  424  (Rev.  7-97) 
Prescribed  by  OMB  Circular  A-102 
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INSTRUCTIONS  FOR  THE  SF-424 


PublK:  reporting  burden  for  this  collection  of  information  is  estimated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  ^ 
infomiation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget.  PapenvorK  Reduction  Project  (0348-0043),  Washington.  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFRCE  OF  MANAGEMENT  AND  BUDGET 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  IS  a  standard  fornn  used  by  applicants  as  a  required  facesheetfor  preapplications  and  applications  submitted  for  Federal  assistance  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Mem: 

1.         Self-explanatory. 


Entiy: 


2.  Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  numt>er  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present  Federal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  applk^tion. 

6.  Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 
Internal  Revenue  Service. 

7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provided: 


Item:  Entry: 

12.       List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 


13. 
14. 

15. 


16. 


Self-explanatory. 

List  the  applkant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

Amount  requested  or  to  be  contritxjted  during  the  first 
funding/budget  period  by  each  contritiutor.  Value  of  in- 
kind  contributions  should  be  inckjded  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indkate  at^  the  amount 
of  the  change.  For  decreases,  enctose  the  amounts  In 
parentheses.  If  both  bask;  and  supplementel  amounts 
are  included,  show  breakdown  on  an  atteched  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  Item  15. 

Applicants  shouki  contact  the  Stete  Single  Point  of' 
Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
Stete  intergovemmentel  review  process. 


a. 


-  "New*  means  a  new  assistance  award. 

-  "Continuatkm'  means  an  extension  for  an  addittonal 
funding/budget  period  for  a  project  with  a  projected 
completion  date. 

-  "Reviskxi"  means  any  change  in  the  Federal 
Govemmenf  s  financial  obligatton  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  whk^h  assistance  is  being 
requested  with  this  application. 


17. 


18. 


This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  represerrtative. 
Categories  of  debt  include  delinquent  audit 
disaKowances,  loans  and  texes. 

To  be  signed  by  the  authorized  representative  of  the 
applrcant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  applrcation  as  official 
representative  must  be  on  file  in  the  applicant's  offk». 
(Certain  Federal  agenaes  may  require  that  this 
authorization  be  submitted  as  part  of  the  apiaicatkm.) 


10.       Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


11.        Enter  a  brief  descriptive  title  of  tfie  project.  If  more  than  one 
program  is  involved,  you  shoukj  apperxf  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showing  project  locatkwi.  For 
preapplicatkMK,  use  a  separate  sheet  to  provkle  a  summary 
descriptton  of  this  project 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  180  minutes  per  response.  Including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
infomiation.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Papenvork  Reduction  Project  (0348-0044),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 

This  form  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  which 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A,  B,  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.' In  the  latter  case,  Sections  A,  B, 
C,  and  0  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  object  dass 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter. on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 
(b). 

For  applications  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  nanr>e  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catalog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  title 
on  each  lir^e  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  provide « adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  blank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (0.  and 
(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  anraunts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  Instructions 
provkje  for  this.  Otherwise,  leave  these  columns  blank.  Enter  In 
columns  (e)  and  (0  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  should  be  the 
sum  of  amounts  in  Columns  (e)  and  (f).. 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  anuxint  of  the 
Increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
anfxjunt  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  anwunts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
shoukj  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Line  5  -  Show  the  totals  (or  all  columns  used. 

Section  B  Budget  Categories  *  . 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functions,  and  activities  shown  on  Lines  1-4, 
Column  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Section  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (kxjth  Federal  and  non-Federal)  by  object  class  categories. 

Line  6a-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6J  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  shoukJ  be  the  same  as  the  total 
amount  shown  in  Section  A,  Column  (g),  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  In  Columns  (1)-(4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A, 
Columns  (e)  and  (f)  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any,  expected 
to  be  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount,  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  the  nature  and  source  of  Income.  The 
estimated  amount  of  program  Income  may  be  considered  by  the 
Federal  grantor  agency  in  determining  the  total  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a)  -  Enter  the  program  titles  identical  to 
Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

Column  (b)  -  Enter  the  contribution  to  be  made  by  the 
applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  If  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c).  and  (d). 


Line  12  -Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line.  5,  Column 
(f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  submit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-(e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  comments  deenf>ed 
necessary. 


Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Federal  Agency  Use  Only 


OMB  No.  1 225-0083      Exp.  02/28/2006 


NOTE:  Please  place  survey  form  directly  behind  the  Standard  Application  for  Federal  Assistance  (SF  424)  fact  sheet 


l^:.  15  fl,"  °'  applicants  that  are  pnvate  nonprofit  organizations  (not  including  private  universities).  Please  complete 
It  to  assist  the  federal  government  m  ensurmg  that  all  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 
equal  opportunity  to  compete  for  federal  funding.  Information  provided  on  this  form  will  not  be  considered  in  ^y  in  making 
funding  decisions  and  will  not  be  included  in  the  federal  grants  database.  -ymmaiung 


1 .  Does  the  applicant  have  501(c)(3)  status? 
□  Yes  □  No 

2.  How  many  full-time  equivalent   ■ 
employees  does  the  applicant  have? 
(Check  only  one  box). 


'-J  3  or  Fewer 

□  4-5 
Q  6-14 


Q  15-50 
□  51-100 
Q  over  100 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
Q  $150,000-5299,999 
Q  $300,000  -  $499,999 
Q  $500,000  -  $999,999 
Q  $1,000,000 -$4,999,999 
Q  $5,000,000  or  more 


4.  Is  the  applicant  a  faith-based/religious 
organization? 


Yes 


□    No 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

□  Yes  □  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


G 


Yes 


□ 


No 


7.  Has  the  applicant  ever  received  a 
government  grant  or  contract  (Federal, 
State,  or  local )? 


□  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


□ 


Yes 


No 


mmmm 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


1.  501  (cX3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501(cX3)  status.  Other  grant  programs  do 
not. 


For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  stafT 
and  budget  size  of  the  local  affiliate. 


3.  Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 


4.  Self-identify. 

5.  An  organization  is  considered  a 
community-based  organization  if  its 
headqiiarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 

6.  An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  govenmient  funds 
by  administering  the  grant  on  their 
behalf 


7.    Self-explanatory. 


8.    Self-explanatory 


Paperwork  Burden  Statement 

According  to  the  Paperworic  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  such 
collection  displays  a  valid  0MB  control 
number.  The  valid  0MB  control  number  for 
this  information  collection  is  1225-0083.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  E)epartmental 
Clearance  Officer,  U.S.  E)epartment  of  Labor, 
200  Constitution  Avenue  NW,  Room  N-1301, 
Washington,  D.C.  20210.  If  you  have 
comments  or  concerns  regarding  the  status 
of  your  individual  submission  of  this  form, 
write  directly  to:  Joyce  I.  Mays,  Application 
Control  Center,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  20210. 
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U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

STATUS  REPORT  FORMAT 


PROJECT  #: 


FUNDING: 


DATE  SUBMITTED: 


COUNTRY/PROJECT  NAME: 


PROJECT  DURATION: 


REPORTING  PERIOD: 


EVALUATION  DATES: 

Mid-term: 
Final: 


CONTACT: 


PROJECT  OBJECTIVES: 


I 


fevelopment  Objective: 


Immediate  Obiective(s): 


Sub  Immediate  Obiective(s): 


L         WOKRPLAN  STATUS 

(Attach  Workplan  indicating  status  of  components  -  "completed, "  "on  schedule,  "  "delayed,  " 
"Cancelled"  as  an  annex.) 

[Summarize  any  Workplan  variance  and  recommended  actions] 

n.        PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

Problems  Proposed  Solutions  Actions  Taken/Reqoircd 


'  in.      NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 
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U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

TECHNICAL  PROGRESS  REPORT  FORMAT 


PROJECT  #: 


FUNDING: 


DATE  SUBMITTED: 


COUNTRY/PROJECT  NAME: 


PROJECT  DURATION: 


REPORTING  PERIOD: 


EVALUATION  DATES: 

Mid-term: 
Final: 


CONTACT: 


PROJECT  OBJECTIVES: 


Development  Objective: 


Immediate  Obiective(s): 


Sub  Immediate  Obiectivefs): 


L         OVERALL  PROGRESS 

[Attach  Data  Tracking  Table  and  any  reporting  against  the  Performance  Monitoring  Plan 
(PMP)  as  an  annex.] 


IL        MAJOR  TRENDS 

III.  PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

Problems  Proposed  Solutions  Actions  Taken/Reauired 

IV.  NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 


V.        LESSONS  LEARNED 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Developing  a  Serbian  Lalx>r 
Inspectorate  for  the  21st  Century 

AGENCY:  Bureau  of  International  Labor 
Affairs,  Department  of  Labor. 

ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  grant  application 
(SGA  03-17). 
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SUMMARY:  This  notice  contains  all  of  the 
necessary  information  aad  forms  needed 
to  apply  for  grant  funding.  The  U.S. 
Department  of  Labor  (USDOL),  Bureau 
of  International  Labor  Affairs  (ILAB), 
aimounces  the  availability  of  funds  to  be 
granted  by  cooperative  agreement 
(hereafter  referred  to  as  "grant")  to  one 
or  more  qualifying  organizations. 
USDOL  wrill  award  up  to  U.S.  $500,000 
through  one  or  more  grants  to  an 
organization  or  organizations  to  develop 
and  implement  a  project(s)  designed  to 
contribute  to  the  reduction  of  work- 
related  deaths  and  injuries  in  the 
Republic  of  Serbia.  Partnerships 
between  more  than  one  organization  are 
eligible  and  encouraged,  in  particular 
with  qualified,  regionally-based 
organizations  in  order  to  build  local 
capacity,  although  in  such  a  case  a  lead 
organization  must  be  identified. 
DATES:  The  closing  date  for  receipt  of 
applications  is  Friday,  August  8,  2003. 
Applications  must  be  received  by  4:45 
p.m.  (Eastern  Time)  at  the  address 
below. 

ADDRESSES:  Application  forms  will  not 
be  mailed.  They  are  published  as  part  of 
this  Federal  Register  notice  and  in  the 
Federal  Register,  which  may  be 
obtained  from  your  nearest  U.S. 
Government  office  or  public  library  or 
online  at  http://www.archives.gov/ 
federal_register/in  dex.  html. 
Applications  must  be  delivered  to:  U.S. 
Department  of  Labor,  Procurement 
Services  Center,  200  Constitution 
Avenue,  NW.,  Room  N-5416,  Attention: 
Lisa  Harvey,  Reference:  SGA  03-17, 
Washington,  DC  20210. 

Applications  sent  by  e-mail,  telegram, 
or  facsimile  (FAX)  will  not  be  accepted. 
Applications  sent  by  other  delivery 
services,  such  as  Federal  Express,  UPS, 
etc.,  will  be  accepted;  the  Applicant, 
however,  bears  the  responsibility  for 
timely  submission.  Applications  that  do 
not  meet  the  conditions  set  forth  in  this 
notice  will  not  be  honored.  No 
exceptions  to  the  mailing  and  delivery 
requirements  set  forth  in  this  notice  will 
be  granted. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Harvey,  e-mail  address: 


harvey.lisa@dol.gov,  tel:  (202)  693-4570 
(this  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  The 
expansion  of  global  trade  and 
investment  and  the  improvement  of 
working  conditions  and  protection  of 
basic  worker  rights  are  best  understood 
as  mutually  reinforcing,  and  not 
mutually  exclusive  objectives.  In  today's 
environment  of  widespread  market 
reforms  and  economic  integration, 
efficient  and  fair  labor  markets  are  a 
prerequisite  for  economic  growth, 
increasing  living  standards,  and 
promoting  employment  in  the  U.S.  As 
political  developments,  market  reforms, 
and  the  transition  to  a  global  economy 
bring  significant  changes  to  national 
economies,  individual  labor  market 
systems  need  to  change  accordingly  to 
remain  viable  and  to  support  their 
populations.  In  addition,  the  inability  to 
manage  the  development  of  a  relatively 
open  market  economy  during  periods  of 
political  and  social  transition  impedes 
the  development  of  political  democracy, 
social  cohesion,  and  equity. 

USDOL/ILAB  carries  out  a  worldwide 
International  Cooperation  Program  that 
helps  address  some  of  these  difficulties 
by  working  to  ensure  that  the  greatest 
possible  number  of  workers  benefit  from 
a  more  open  world  economy.  The  three 
major  initiatives  of  the  International 
Cooperation  Program  are: 

Improving  Economic  Opportunity  and 
Income  Security  for  Workers  (EOIS)— 
Under  the  EOIS  initiative,  USDOL 
works  to  strengthen  developing 
countries'  abilities  to  build  and 
institutionalize  social  safety  net  policies 
and  programs  needed  to  improve 
working  conditions  and  foster  economic 
growth.  Projects  under  this  initiative 
aim  to  increase  employment  among 
targeted  groups,  improve  workplace 
safety  and  health,  and  increase  access  to 
social  insurance. 

Protecting  the  Basic  Rights  of  Workers 
(PBRWh-Undei  the  PBRW  initiative, 
USDOL  works  to  implement  the 
fundamental  principles  embodied  in  the 
International  Labor  Organization's  (ILO) 
Declaration  on  Fundamental  Principles 
and  Rights  at  Work,  specifically  working 
towards  strengthening  the  right  to 
freedom  of  association  and  collective 
bargaining,  eUminating  forced  or 
compulsory  labor,  and  eliminating 
employment  discrimination. 

International  HIV/AIDS  Workplace- 
based  Education  Program  (IHWEP)— 
Under  the  IHWEP  initiative,  USDOL 
works  to  reduce  the  rate  of  HIV/ AIDS 
infection  through  workplace-based 
prevention  and  education  programs  and 
to  improve  the  workplace  environment 
for  workers  living  with  HIV/AIDS.  The 


IHWEP  program  also  works  to  build  the 
capacity  of  the  tripartite  partners  to 
address  the  long-term  impact  of  HIV/ 
AIDS  on  labor  markets  and  economic 
development. 

USDOL/ILAB  manages  its  projects  in 
partnership  with  stakeholders 
representing  the  government, 
employers,  workers,  and  other 
organizations. 

I.  Authority 

ILAB  is  authorized  to  award  and 
administer  this  program  by  the 
Consolidated  Appropriations 
Resolution,  2003,  Pub.  L.  108-7,  117 
Stat.  11  (2003). 

II.  Application  process 

A.  Eligible  Applicants 

Any  commercial,  international, 
educational,  or  not-for-profit 
organization  (including  faith-based 
organizations)  possessing  experience  in 
one  or  more  of  the  following  areas  are 
eligible  to  apply  for  this  grant: 

•  The  field  of  worker  health  and 
safety; 

•  Assisting  foreign  governments  to 
strengthen  institutions; 

•  Facilitating  strategic  plaiming; 

•  Development  of  training  curricula; 
and 

•  Delivery  of  training. 

The  Labor  Ministry  is  the  primary 
government  entity  that  will  be  involved, 
but  the  project  may  also  include  other 
ministries  of  government  with 
responsibilities  for  worker  safety  and 
health.  Partnerships  of  more  than  one  ' 
organization  are  also  eligible  and 
encouraged,  in  particular  with  qualified 
regionally-based  organizations  to  further 
build  local  capacity,  although  in  such  a 
case  a  lead  organization  must  be 
identified.  The  capability  of  an 
applicant,  partners,  and  co-applicants  to 
perform  necessary  aspects  of  this 
solicitation  will  be  determined  under 
Section  XI— Review  and  Selection  of 
Applications  for  Award.  All  applicants 
are  requested  to  complete  the  Survey  on 
Ensuring  Equal  Opportunity  for 
Applicants  (OMB  No.  1225-0083)  [see 
Appendix  A). 

Please  note  that  eligible  grant 
applicants  must  not  be  classified  under 
the  Internal  Revenue  Code  as  a  501(c)(4) 
entity  [see  26  U.S.C.  501(c)(4)). 
According  to  the  Lobbying  Disclosure 
Act  of  1995,  as  amended  by  2  U.S.C. 
1611,  an  organization,  as  described  in 
section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986,  that  engages  in  lobbying 
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activities  will  not  be  eligible  for  the 
receipt  of  federal  funds  constituting  an 
award,  grant,  or  loan. 

B.  Submission  of  Applications 

One  (1)  blue  ink-signed  original, 
complete  application  in  English  plus 
two  (2)  copies  of  the  application  must 
be  submitted  to  the  U.S.  Department  of 
Labor,  Prociuement  Services  Center,  200 
Constitution  Avenue,  NW.,  Room  N- 
5416,  Washington,  DC  20210,  no  later 
than  4:45  p.m.  Eastern  Time  on  the 
established  due  date  To  aid  with  review 
of  applications,  USDOL  also  encourages 
applicants  to  submit  three  (3)  additional 
paper  copies  of  the  application  (five 
total).  Applicants  who  do  not  provide 
additional  copies  will  not  be  penalized. 

The  application  must  consist  of  two 
(2)  separate  parts.  Part  I  of  the 
application  must  contetin  the  Standard 
Form  (SF)  424,  "Application  for  Federal 
Assistance"  and  sections  A-F  of  the 
Budget  Information  Form  SF  424A  (see 
Appendix  A).  These  forms  are  also 
available  at  http://www.whitehouse.gov/ 
omb/ grants.  Part  II  must  contain  a 
technical  proposal  that  demonstrates 
capabilities  in  accordance  with  the 
statement  of  work  (Section  III)  and  the 
selection  criteria  (Section  XI). 

To  be  considered  responsive  to  this 
solicitation  the  application  must  consist 
of  the  above-mentioned  separate 
sections  not  to  exceed  25  single-sided 
(8'/fe"  X  11"  or  A4),  double-spaced,  12- 
po2nt  font,  typed  pages  for  which  a 
response  is  submitted.  Major  sections 
and  sub-sections  of  the  application 
should  be  divided  and  clearly  identified 
[e.g.,  with  tab  dividers),  and  all  pages 
shall  be  numbered.  Applicants  are 
required  to  propose  that  a  project 
address  ALL  of  the  project  objectives 
identified  in  the  Statement  of  Work  in 
Section  ID.  Any  applications  that  do  not 
conform  to  these  standards  may  be 
deemed  non-responsive  to  this 
solicitation  and  may  not  be  evaluated. 
The  application  must  include  a  table  of 
contents  and  an  abstract  summarizing 
the  application  in  not  more  than  two  (2) 
pages.  Standard  forms,  attachments, 
resumes,  exhibits,  letters  of  support,  and 
the  abstract  are  not  counted  towards  the 
page  limit.  If  an  applicant  exceeds  the 
stated  page  limit,  the  review  panel  has 
the  discretion  to  deduct  10  points. 

Upon  completion  of  negotiations,  the 
individual  signing  the  SF  424  on  behalf 
of  the  applicant  must  be  authorized  to 
bind  the  applicant. 

C.  Acceptable  Methods  of  Submission 

The  grant  application  package  must 
be  received  at  the  designated  place  by 
the  date  and  time  specified,  or  it  will 
not  be  considered.  Applications  sent  by 


e-mail,  telegram,  or  facsimile  (FAX)  will 
not  be  accepted.  Applications  sent  by 
other  delivery  services,  such  as  Federal 
Express,  UPS,  etc.,  will  be  accepted;  the 
applicant,  however,  bears  the 
responsibility  for  timely  submission. 
Applications  that  do  not  meet  the 
conditions  set  forth  in  this  notice  will 
not  be  honored.  No  exceptions  to  the 
mailing,  delivery,  and  hand-delivery 
conditions  set  forth  in  this  notice  will 
be  granted. 

Arty  application  received  at  the  Office 
of  Procurement  Services  after  4:45  pm 
Eastern  Time  on  Friday,  August  8,  2003 
will  not  be  considered  unless  it  is 
received  before  the  award  is  made  and; 

•  It  was  sent  by  registered  or  certified 
mail  no  later  than  the  fifth  calendar  day 
before  [Enter  Date);  or 

•  II  was  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  no  later  than 
5  pm  at  the  place  of  mailing  two  (2) 
working  days  (excluding  weekends  and 
Federal  holidays),  prior  to  [Enter  date]; 


or 


•  It  is  determined  by  the  Government 
that  the  late  receipt  was  due  solely.to 
mishandling  by  the  Government  after 
receipt  at  the  U.S.  Department  of  Labor 
at  the  address  indicated. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  registered  or 
certified  mail  is  the  U.S.  Postal  Service 
postmark  on  the  envelope  or  wrapper 
and  on  the  original  receipt  from  the  U.S. 
Postal  Service.  If  the  postmark  is  not 
legible^  an  application  received  after  the 
above  closing  time  and  date  shall  be 
processed  as  if  mailed  late.  "Postmark" 
means  a  printed,  stamped,  or  otherwise 
placed  impression  (not  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  applied  and  affixed  by  an 
employee  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  that  the  postal 
clerk  place  a  legible  hand  cancellation 
"bull's-eye"  postmark  on  both  the 
receipt  and  the  envelope  or  wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  U.S.  Postal  Service 
Express  Mail/Next  Day  Service  from  the 
post  office  to  the  addressee  is  the  date 
entered  by  the  Post  Office  receiving 
clerk  on  the  "Express  Mail/  Next  Day 
Service — Post  Office  to  Addressee"  label 
and  the  postmark  on  the  envelope  or 
wrapper  on  the  original  receipt  from  the 
U.S.  Postal  Service.  "Postmark"  has  the 
same  meaning  as  defined  above. 
Therefore,  applicants  should  request 
that  the  postal  clerk  place  a  legible  hand 
cancellation  "bull's-eye"  postmark  on 


both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  time  of  receipt  at  the  U.S. 
Department  of  Labor  is  the  date/time 
stamp  of  the  Procurement  Service 
Center  on  the  application  wrapper  or 
other  documentary  evidence  or  receipt 
maintained  by  that  office. 

All  applicants  are  advised  that  U.S. 
mail  delivery  in  the  Washington  DC  area 
has  been  slow  and  erratic  due  to 
concerns  involving  anthrax 
contamination.  Applicants  must  take 
this  into  consideration  when  preparing 
to  meet  the  application  deadline.  It  is 
recommended  that  you  confirm  receipt 
of  your  application  with  your  delivery 
service. 

D.  Funding  Levels 

Up  to  U.S.  $500,000  is  available  for 
this  project,  and  USDOL  reserves  the 
right  to  award  more  than  one  grant. 
USDOL  may  award  one  or  more  grants 
to  one  organization  or  several,  or  to  a 
partnership  of  more  than  one 
organization.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
approval  (see  Section  IV). 

E.  Program  Duration 

The  duration  of  the  project  funded  by 
this  SGA  is  up  to  two  (2)  years.  The  start 
date  of  program  activities  will  be 
negotiated  upon  award  of  the  grant, 
which  will  take  place  no  later  than 
September  30.  2003. 

m.  Statement  of  Work 

USDOL  is  seeking  qualified 
organizations  that  will  implement,  in 
partnership  with  USDOL,  a  project  to 
support  the  reduction  of  workplace 
injuries  and  deaths  in  Serbia.  Specific 
project  objectives  are  identified  in 
Section  III.C.  USDOL  encourages 
applicants  to  be  creative  in  proposing 
innovative  and  cost-effective 
interventions  that  will  produce  a 
demonstrable  and  sustainable  impact. 

Proposals  should  demonstrate 
organizations'  capabilities  to  implement 
projects  in  accordance  with  the 
Statement  of  Work  and  the  rating 
criteria  (Section  XI).  Funds  will  be 
provided  by  grant  to  qualifying 
organizations.  The  grant  will  be  actively 
managed  by  USDOL/ILAB  to  assure 
achievement  of  the  stated  project 
objectives.  The  award  of  any  sub- 
contract will  be  subject  to  USDOL 
policies  and  approval  [see  Section  IV). 

Note:  Selection  of  an  organization  as  a 
grant  recipient  does  not  constitute  approval 
of  the  grant  application  as  subrnitted.  Before 
the  actual  grant  is  awarded.  USDOL  may 
enter  into  negotiations  about  such  items  as 
program  components,  funding  levels,  and 
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administrative  systems  in  place  to  support 
grant  implementation.  If  the  negotiations  do 
not  result  in  an  acceptable  submission,  the 
Grant  Officer  reserves  the  right  to  terminate 
the  negotiation  and  decline  to  fund  the 
application.  Award  is  also  contingent  upon 
signature  of  a  letter  of  agreement  between 
USDOL  and  relevant  ministries  in  target 
countries. 

A.  Background  and  Problem  Statement 

Serbia  is  undertaking  sweeping 
reforms  to  accelerate  its  transition 
toward  an  open  free  market.  For 
example,  the  government  recently 
passed  legislation  that  reduces  income 
taxes  to  1^  percent.  In  addition,  the 
government  has  embarked  on  a 
campaign  of  economic  reform  aimed  at 
improving  prospects  for  attracting 
investment  and  generating  jobs.  These 
reforms  are  intended  to  assist  the 
government  of  Serbia  in  its  efforts  to 
become  an  integrated  member  of  the 
Eiu-opean  economic  union. 

The  Government  is  reforming  labor 
legislation  both  to  augment  its  economic 
reforms  and  to  align  itself  with 
European  Union  (EU)  standards.  The 
labor  ministry,  created  in  206o,  is 
receiving  support  from  the  World  Bank 
to  assist  workers  who  may  be  adversely 
affected  by  the  economic  changes 
occiuxing  in  Serbia. 

In  order  to  further  demonstrate  its 
commitment  to  workers,  the 
Government  is  also  seeking  assistance  to 
help  strengthen  the  labor  ministry's 
capacity  to  reduce  workplace  injuries 
and  deaths  through  improved 
compliance  with  occupational  safety 
and  health  laws.  New  legislation  has 
been  drafted  that,  when  adopted,  will 
dramatically  expand  the  responsibility 
of  the  Ministry  of  Labor  and 
Employment  (MOLE)  to  monitor 
worksite  health  and  safety  conditions, 
with  the  goal  of  mitigating  work-related 
-injuries  and  deaths  in  the  country. 

The  main  constraints  confronting  the 
Ministry  in  the  area  of  workplace  safety 
and  health  are: 

•  Outdated  occupational  safety  and 
health  (OSH)  regulations  and  practices. 

•  Poorly  trained  inspector  corps. 

•  Underutilization  of  data  to  focus 
inspection  efforts  more  strategically. 

•  Limited  campaigns  to  educate 
employers  and  workers  about  the  need 
for  and  benefits  of  improved  workplace 
safety  and  health. 

•  Lack  of  coordination  among 
different  government  agencies  that  have 
some  responsibilities  related  to 
workplace  safety  and  health. 

Legislation  has  already  been  prepared 
that,  when  passed,  will  consolidate 
safety  and  health  inspection  authority 
under  the  labor  inspectorate  of  the 


MOLE.  The  inspectorate  plans  to  almost 
triple  its  number  of  inspectors  in  order 
to  fully  enforce  this  pending  legislation 
(the  MOLE  has  been  authorized  to  hire 
500  additional  inspectors,  increasing  its 
monitoring  force  from  268  to  768).  The 
legislation  will  also  require  that  a 
reorganized  labor  inspectorate  adopt 
practices  and  procedures  to  ensure  that 
enterprises  using  new  technologies 
adopt  appropriate  new  safety  and  health 
standards.  Meeting  these  needs  will 
require  a  significant  increase  in  the 
capacity  and  the  flexibility  of  the  new 
labor  inspectorate  and  its  staff. 

B.  Target  Population 

Applicants  shall  target  the  MOLE 
labor  inspectorate. 

C.  Objectives 

The  Grantee(s)  will  implement,  in 
partnership  with  USDOL,  a  project  to 
help  reduce  workplace  injuries  and 
deaths  in  Serbia.  The  reduction  of 
workplace  injuries  and  deaths  is 
expected  to  occur  as  the  Grantee(s) 
assists  the  MOLE  in  its  efforts  to 
improve  compliance  by  Serbian 
employers  with  workplace  safety  and 
health  laws.  The-Grantee(s)  will  assist 
the  MOLE  through  the  provision  of  the 
following  types  of  assistance: 

•  Development  of  a  five-year  strategic 
plan  to  establish  goals,  objectives, 
measures  of  accountability,  and  an 
annual  timetable  and  set  of  activities  for 
implementing  the  plan. 

•  Development  of  a  set  of  procedures 
and  policies  to  guide  OSH  inspectors  in 
carrying  out  their  work. 

•  Training  of  inspectors  in  the 
implementation  of  new  procedures  and 
policies. 

•  Development  of  new  approaches  to 
utilize  existing  data  more  effectively  to 
target  low  levels  of  OSH  compliance. 

•  Development  of  an  ongoing 
outreach  campaign  to  employers  and 
workers  in  order  to  prevent  injuries  and 
deaths  from  occurring. 

Relationship  to  USDOL  Program 
Strategy:  By  helping  to  improve 
compliance  with  OSH  laws,  the 
proposed  project  in  Serbia  supports 
achievement  of  USDOL's  GPRA  goal 
(3.3b)  to  "Improve  living  standards  and 
conditions  of  work  for  workers  in 
developing  and  transition  countries." 

D.  Type  of  Work  To  Be  Performed/ 
Activities 

The  selected  Grantee{s)  will  be 
responsible  for  developing  a  strategy  for 
successfully  achieving  the  stated 
objectives  of  the  project,  addressing  the 
problems  identified  in  the  Background 
and  Problem  Statement,  developing  and 
implementing  the  major  tasks  to  be 


accomplished  as  part  of  that  strategy, 
tracking  and  reporting  on  progress  in 
achieving  the  stated  objectives,  and 
providing  any  necessary  related 
services. 

E.  Expected  Outcomes/Project  Outputs 

By  the  end  of  the  grant  period,  the 
project  will  have: 

•  Developed  a  five-year  strategic  plan 
to  establish  goals,  objectives,  measures 
of  accountability,  and  an  aimual 
timetable  and  set  of  activities  for    • 
implementing  the  plan. 

•  Developed  a  set  of  procedures  and 
policies  to  guide  OSH  inspectors  in 
carrying  out  thefr  work. 

•  Trained  inspectors  in  the 
implementation  of  new  procedures  and 
policies. 

•  Developed  new  approaches  to 
utilize  existing  data  more  effectively  to 
target  low  levels  of  OSH  compliance. 

•  Developed  an  ongoing  outreach 
campaign  to  employers  and  workers  in 
order  to  prevent  injuries  and  deaths 
from  occurring. 

F.  Deliverables    . 

Following  the  award  of  the  grant,  the 
Grantee(s)  shall  collaborate  with 
USDOL/ILAB  to: 

•  Develop  a  Project  Document 
(including  a  project  budget)  that  will  set 
the  technical  parameters  and  provide 
guidance  to  the  project.  It  should 
include  all  information  and  be  prepared 
according  to  the  standardized  format 
outlined  by  USDOL.  While  the 
Applicant's  original  proposal  will  serve 
as  the  basis  of  the  Project  Document,  in 
every  case  USDOL  has  found  it 
advantageous  to  visit  the  field  and  reach 
consensus  on  the  project  strategy  with 
host  country  counterparts  in  order  to 
further  inform  the  project  design. 
USDOL  must  receive  a  draft  of  the 
Project  Document  45  days  after 
returning  from  travel  to  the  relevant 
area(s).  The  Project  Document  must  be 
finalized  no  later  than  30  days  after 
receipt  of  USDOL  comments  on  the 
draft. 

•  Establish  a  Workplan  identifying 
major  project  activities,  deadlines  for 
their  completion,  and  person(s) 
responsible  for  completing  these 
activities  (within  60  days  after  the 
Project  Document  is  finalized). 

•  Set  project  indicators,  including 
indicators  that  support  ILAB's 
Government  Performance  and  Results 
Act  (GPRA)  goal,  "Improve  living 
standards  and  conditions  of  work  for 
workers  in  developing  and  transition 
countries."  (within  90  days  of  finalizing 
the  Project  Document). 

•  Create  a  Performance  Monitoring 
Plan  (PMP)  to  establish  the  data  needed 
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to  measure  achievement  of  project 
indicators  and  the  methods  for 
collection  and  reporting.  It  should 
include  all  information  and  be  prepared 
according  to  \he  standardized  format 
oudined  by  USDOL  (within  90  days  of 
Hnalizing  the  Project  Dociunent). 

The  Grantee(s)  must  submit  copies  of 
all  required  documents  to  USDOL  by 
the  specified  due  dates.  Other 
documents  that  may  be  produced  are  to 
be  submitted  by  mutually  agreed-upon 
deadlines.  The  Project  Document, 
Workplan,  project  indicators,  PMP,  and 
data  collection  system  are  subject  to 
final  approval  by  the  Grant  Officer's 
Technical  Representative  (GOTR) 
responsible  for  monitoring  the  grant. 

G.  Special  Program  Requirements 

1.  USDOL  Responsibilities 

Following  the  award  of  the  grant(s), 
USDOL  shall: 

•  Provide  the  Grantee(s)  with 
programmatic  support  to  help  ensiu« 
effective  implementation  of  the  project, 
including  training  and  consultation  in 
USDOL/ILAB  management,  monitoring, 
and  evaluation  systems  and  standard 
operating  procedures. 

•  Provide  advice  and  consultation  to 
Granteets)  on  specific  program  criteria. 

•  If,  based  upon  the  responses  to  this 
solicitation  and  subsequent  to  the 
award,  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with  the 
Grantee(s)  and  other  technical  experts 
for  a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  USDOL  will  proc\u-e 
the  services  of  technical  experts  if  it 
determines  that  such  expertise  is 
necessary  for  the  project  design  mission. 

•  Fund  at  least  two  project 
evaluations — a  mid-term  evaluation  at 
approximately  the  midpoint  of  the  grant 
period  and  a  final  evaluation 
approximately  two  months  prior  to  the 
end  of  the  grant  period.  USDOL/ILAB— 
in  consultation  with  the  Grantee(s) — 
will  be  responsible  for  drafting  and 
finalizing  all  evaluation  Terms  of 
Reference  (TOR),  procuring  the  services 
of  an  independent  evaluator  (who  will 
write  the  evaluation  report),  and 
providing  at  least  one  representative 
from  USDOL/ILAB  to  participate  on  the 
evaluation  team,  when  appropriate. 
USDOL/ILAB  may  choose  to  perform 
additional  evaluations  as  appropriate. 

•  Have  the  right,  at  all  reasonable 
times,  to  review  all  dociunents 
pertaining  to  the  project,  participate  on 
field  missions  (including  monitoring 
and  evaluation  missions),  and  to  discuss 
administrative  and  technical  issues 
pertaining  to  the  project  with  the     ^ 
Grantee. 


2.  Grantee  Responsibilities 

Following  the  award  of  the  grant(s), 
the  Grantee(s)  shall: 

•  Establish  the  institutional  and 
management  systems  and  means 
necessary  to  provide  and  monitor  the 
delivery  of  services  and  distribute  wages 
and  material  effectively. 

•  If  USDOL  determines  that  it  is 
necessary,  travel  to  the  field  with 
USDOL  and  other  technical  experts  for 
a  project  design  mission  before 
finalizing  the  project  design  and  the 
Project  Document.  The  Grantee(s)  shall 
bear  the  financial  costs  for  having  its 
representative(s)  participate  on  the 
project  design  mission. 

•  Assist  in  project  evaluations, 
including  reviewing  and  providing 
comments  on  the  evaluation  Terms  of 
Reference  (TORs)  drafted  by  USDOL 
and  evaluation  reports  written  by  the 
lead  evaluator.  If  invited  to  participate 
on  an  evaluation  mission  by  USDOL, 
the  Grantee(s)  shall  bear  the  financial 
costs  for  having  a  representative  of  the 
Grantee(s)  participate  on  an  evaluation 
team  (e.g. ,  travel,  per  diem). 

•  Submit  trip  reports  to  USDOL 
within  fourteen  (14)  calendar  days  of 
project-related  travel.  If  the 
implementing  partner  travels  with  a 
USDOL  staff  member,  the  implementing 
organization  will  submit  a  draft  trip 
report  to  the  staff  member  within 
fourteen  (14)  calendar  days  of  project- 
related  travel  for  comments.  The  format 
for  the  trip  report  will  be  provided  by 
USDOL. 

•  Inform  USDOL/ILAB  at  least  one  (1) 
month  prior  to  scheduling  any  major 
public  events  or  ceremonies  regarding 
the  project. 

•  Submit  to  USDOL  all  media-related 
and  educational  materials  developed  by 
it  or  its  sub-contractors  under  this 
Grant(s),  including  relevant  press 
releases,  for  use  in  this  project  before 
they  are  reproduced,  published,  or  used. 
The  Grantee(s)  must  consult  with 
USDOL  to  ensure  that  materials  are 
compatible  with  USDOL  materials 
relating  to  its  International  Cooperation 
Prograin.  USDOL  considers  brochiues, 
pamphlets,  videotapes,  slide-tape 
shows,  curricula,  and  any  other  training 
materials  used  in  the  project  to  be 
educational  materials.  USDOL  will 
review  materials  for  technical  accuracy. 
USDOL  will  also  revieW  training 
ciuricula  and  piunhased  training 
materials  for  accuracy  before  they  are 
used.  The  Grantee(s)  must  obtain  prior 
approval  from  the  Grant  Officer  for  all 
materials  developed  or  piuchased  under 
this  grant.  All  materials  produced  by 
Grantee(s)  must  be  provided  to  USEKDL 


in  digital  format  for  possible  publication 
on  the  Internet  by  USDOL. 

IV.  Key  Personnel  and  Sub-Contractors 

The  Grant  Officer  must  approve 
candidates  for  all  key  personnel 
positions.  USDOL's  Grant  Officer's 
Technical  Representative  (GOTR)  shall 
review  candidates'  qualifications  and 
provide  recommendations  to  the  Grant 
Officer  regarding  the  selection  of 
candidates  for  all  key  personnel 
positions.  The  Grantee(s)  shall  submit 
resumes,  curricula  vitae,  and  other 
relevant  information  to  the  GOTR  and 
receive  approval  ft-om  the  Grant  Officer 
before  extending  an  offer  of  employment 
and  before  the  nominated  individual 
conducts  any  activities. 

Key  p^sonnel  may  ordy  be  changed 
with  the  approval  of  the  Grant  Officer. 
The  Grantee(s)  shall  not  substitute  or 
replace  key  personnel  unless  new 
personnel  are  at  least  equal  in 
qualifications  to  those  personnel  who 
are  replaced.  If  a  need  to  find  new  key 
personnel  arises,  the  Grantee(s)  shall 
notify  the  GOTR  as  soon  as  the  need 
becomes  known.  If  the  Grant  Officer  is 
unable  to  approve  the  personnel  change, 
he/she  reserves  the  right  to  terminate 
the  grant. 

Organizations  may  apply  for  funding 
in  partnership  with  other  organizations, 
but  in  such  a  case,  a  lead  organization 
must  be  identified.  Use  of  sub- 
contractors is  subject  to  Federal  laws 
and  regulations,  including  OMB 
circulars  requiring  free  and  open 
competition  for  procurement 
transactions. 

The  Grant  Officer  must  approve  all 
sub-contractors.  USDOL's  Grant 
Officer's  Technical  Representative 
(GOTR)  shall  review  candidates' 
qualifications  and  provide 
recommendations  to  the  Grant  Officer 
regarding  the  selection  of  candidates  for 
all  sub-contractors.  The  lead 
organization  shall  submit  a  list  of 
previous  projects  implemented  by  the 
proposed  sub-contractor,  along  with  a 
description  of  qualifications,  resumes, 
curricula  vitae,  and  other  relevant 
information  to  the  GOTR  and  receive 
approval  from  the  Grant  Officer  before 
extending  a  sub-contract.  The  lead 
organization  shall  not  substitute  or 
replace  sub-contractors  unless  new  sub- 
contractors are  at  least  equal  in 
qualifications  to  those  that  are  replaced. 
Sub-contractors  may  only  be  changed 
with  the  approval  of  the  Grant  Officer. 
If  a  need  to  find  new  sub-contractors 
arises,  the  lead  organization  shall  notify 
the  GOTR  as  soon  as  the  need  becomies 
known. 

Note:  Except  as  specifically  provided, 
USDOL/ILAB  acceptance  of  a  proposal  and 
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an  award  of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  if  an  application  identifies  a 
specific  sub-contractor  to  provide  the 
services,  the  USDOL/ILABaward  does  not 
provide  the  justification  or  basis  to  sole- 
source  the  procurement,  i.e.,  to  avoid 
competition. 

V.  Reporting  Requirements 

All  reports  (see  Appendix  B)  are  due 
no  later  than  30  days  after  the  end  of  a 
fiscal  quarter  and  shall  be  submitted  in 
English.  USDOL/ILAB  and  the 
Grantee(s)  should  work  together  to 
resolve  any  issues  within  30  days  of 
receipt  of  a  report. 

A.  Financial  Reports 

The  Grantee{s)  shall  submit  financial 
reports  on  a  quarterly  basis.  The  first 
reporting  period  shall  end  on  the  last 
day  of  the  fiscal  quarter  (December  31. 
March  31.  June  30.  or  September  30) 
during  which  the  grant  was  signed. 

The  Grantee(s)  shall  use  Standard 
Form  (SF)  269A,  Financial  Status 
Report,  to  report  the  status  of  the  funds, 
at  the  project  level,  during  the  grant 
period.  A  final  SF269A  shall  be 
submitted  no  later  than  90  days 
following  completion  of  the  grant 
period. 

If  the  Grantee(s)  uses  the  U.S. 
Department  of  Health  and  Human 
Services  Payment  Management  System 
(HHS  PMS).  they  shall  also  send  USDOL 
copies  of  the  PSC  272  that  it  submits  to 
HHS.  on  the  same  schedule.  Otherwise, 
the  Grantee(s)  shall  submit  Standard 
Form  (SF)  272,  Federal  Cash 
Transactions  Report,  on  the  same 
schedule  as  the  SF269A. 

Financial  reports  are  due  within  30 
days  of  the  end  of  the  reporting  period 
(i.e.,  by  April  30,  July  30.  October  30. 
and  January  30). 

B.  Technical  Reporting  Requirements 

After  signing  the  agreement,  the 
Grantee(s)  shall  submit  progress  reports 
to  USDOL/ILAB  at  the  end  of  each  fiscal 
quarter.  The  first  reporting  period  shall 
end  on  the  last  day  of  the  fiscal  quarter 
(December  31,  March  31,  June  30,  or 
September  30)  during  which  the  Grant 
was  signed.  Between  reporting  dates, 
the  Grantee(s)  shall  also  immediately 
inform  USDOL/ILAB  of  significant 
developments  and/ or  problems  affecting 
the  organization's  ability  to  accomplish 
work. 

The  Grantee{s)  shall  submit  two  types 
of  progress  reports  according  to  the 
standardized  format  used  by  USDOL/ 
ILAB: 


1.  Status  Reports 

Status  Reports  compare  actual  and 
planned  activities  during  the  reporting 
period,  which  consists  of  one  quarter 
(January-March  and  July-September). 
Its  purpose  is  to  provide  an  update  on 
the  Workplan.  problems/solutions, 
major  achievements,  or  modifications. 
The  Status  Report  should  be  brief  and 
include  an  attached  project  Workplan 
indicating  the  status  of  Workplan 
activities:  "completed,"  "on  schedule," 
"delayed,"  "cancelled."  The  body  of 
report  should  provide  a  summary 
explanation  of  any  deviation  ft-om  the 
Workplan  and  recommended  actions. 

Status  Reports  aredue  within  30  days 
of  the  end  of  the  reporting  period  (i.e., 
by  April  30  and  October  30). 

2.  Technical  Progress  Reports 

Technical  Progress  Reports  provide 
information  on  how  the  project  is 
progressing  in  achieving  its  stated 
objectives.  Technical  Progress  Reports 
will  be  based  on  the  project's  stated 
objectives,  indicators,  and  Performance 
Monitoring  Plan  (PMP)  and  will  provide 
both  quantitative  and  qualitative 
information  and  a  narrative  assessment 
of  performance  for  the  preceding  six- 
month  period  (January — June  and  July — 
December).  Data  measuring  achievement 
of  the  project's  indicators  will  be 
attached  to  the  narrative,  which  will 
provide  a  composite  overview  of 
progress,  trends,  problems,  new 
proposals,  lessons  learned,  and 
expenditures.  The  body  of  the  Technical 
Progress  Report  should  be  2-3  pages  in 
length,  stressing  major  points  related  to 
strategy. 

Technical  Progress  Reports  are  due 
within  30  days  of  the  end  of  the 
reporting  period  (i.e.,  by  July  30  and 
January  30). 

C.  Instructions  for  Subniitting  Reports 

All  reports  shall  cite  the  assigned 
grant  number.  The  Grantee(s)  shall 
submit  one  hard  copy  of  all  financial 
reports  to  each  of  the  following  persons: 
Lawrence  Kuss,  Grant  Officer, 

Procurement  Services  Center,  U.S. 

Department  of  Labor,  200  Constitution 

Ave.,  NW.,  Room  N-5416. 

Washington,  DC  20210. 
Jim  Rude.  Grant  Officer's  Technical 

Representative.  Office  of  Foreign 

Relations.  U.S.  Department  of  Labor 

200  Constitution  Ave.,  NW..  Room  S- 

5303.  Washington,  DC  20210. 
Gene  Contee,  Accoimtant.  Financial 

Management  Services  Center.  U.S. 

Department  of  Labor.  200  Constitution 

Ave..  NW..  Room  S-5526, 

Washington.  DC  20210. 


The  Grantee(s)  shall  submit  one  hard 
copy  of  all  technical  reports  to  each  of 
the  following  persons: 

Lawrence  Kuss,  Grant  Officer. 
Procurement  Services  Center,  U.S. 
Department  of  Labor  200  Constitution 
Ave.,  NW.,  Room  N-5416,  Washington, 
DC  20210. 

Jim  Rude.  Grant  Officer's  Technical 
Representative.  Office  of  Foreign 
Relations,  U.S.  Department  of  Labor, 
200  Constitution  Ave.,  NW..  Room  S- 
5303,  Washington.  DC  20210. 

VI.  Travel  Procedures 

The  Grantee(s)  shall  submit  a 
quarterly  travel  plan  to  the  GOTR.  The 
plan  shall  include  the  following 
information  for  all  individuals  traveling 
for  the  Grantee(s)  to  support  activities 
covered  by  this  grant: 

•  Name  of  the  person(s)  who  will  be 
traveling; 

•  Destination{s); 

•  Dates  of  travel; 

•  Purpose  of  travel— what  they  will 
be  doing  and  why. 

The  Grantee(s)  should  submit  the 
quarterly  travel  plan  no  later  than  four 
weeks  prior  to  the  start  of  each 
subsequent  fiscal  quarter  [e.g..  By  May 
31,  the  GOTR  should  have  travel  plans 
for  all  Grantee  travel  occurring  July  1 
through  September  30).  For  a  trip 
beginning  later  than  foiu-  weeks  from  the 
time  the  plan  is  submitted,  dates  should 
reflect  a  "best  guess"  (rather  than 
simply  listing  "To  Be  Determined"). 
The  dates  should,  however,  be  finalized 
no  later  than  4  weeks  prior  to  departure. 

All  travelers  should  submit  finalized 
travel  details  to  the  GOTR  no  later  than 
4  weeks  prior  to  the  desired  departiu^ 
date.  If  any  major  holiday  occurs  during 
those  4  weeks,  travelers  should  submit 
finalized  details  earlier. 

Individuals  are  not  permitted  to  travel 
until  USDOL/ILAB  has  received  country 
clearance  fi-om  the  State  Department 
(via  e-mail  or  cable)  or  has  received 
written  authorization  (including  by  e- 
mail)  fi-om  the  GOTR.  This  also  applies 
to  expatriates  living  abroad  who  go  on 
personal  or  home  leave:  Although  they 
do  not  need  clearance  to  enter  the  U.S., 
they  do  need  clearance  to  re-enter  the 
country  in  which  they  are  stationed. 
While  travelers  may  cancel  trips  at 
any  time.  USDOL/ILAB  will  not  permit 
any  amendments  to  a  clearance  cable 
(e.g.,  for  changes  in  dates  of  travel,  or 
changes  in  the  identified  traveler)  less 
than  four  weeks  prior  to  the  desired  date 
of  departure,  except  in  dire 
emeigencies,  as  determined  by  the 
GOTR. 
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VIL  Acknowledgment  of  USDOL 
Funding 

A.  Acknowledgement  on  Printed 
Materials 

In  all  circumstances,  the  following 
shall  be  displayed  on  printed  materials: 
"Preparation  of  this  item  was  funded  by 
the  United  States  Department  of  Labor 
under  Grant  No.  [insert  the  appropriate 
Grant  niunber]." 

When  issuing  statements,  press 
releases,  requests  for  proposals,  bid 
solicitations,  and  other  documents 
describing  projects  or  programs  funded 
in  whole  or  in  part  widi  Federal  money, 
all  Grantees  receiving  Federal  funds 
must  clearly  state: 

•■  The  percentage  of  the  total  costs  of 
the  program  or  project,  which  will  be 
financed  with  Federal  money; 

•  The  dollar  amount  of  Federal  funds 
for  the  project  or  program;  and 

•  The  percentage  and  dollar  amount 
of  the  total  costs  of  the  project  or 
program  that  will  be  financed  by  non- 
govenmiental  sources. 

B.  Use  of  the  USDOL  Logo 

In  consultation  with  ILAB,  the 
Grantee{s)  will  acknowledge  USDOL's 
role  in  one  of  the  following  ways: 

•  The  USDOL  logo  may  be  applied  to 
USDOL-funded  material  prepared  for 
world-wide  distribution,  including 
posters,  videos,  pamphlets,  research 
documents,  national  survey  results, 
impact  evaluations,  best  practice 
reports,  and  other  publications  of  global 
interest.  The  Grantee(s)  must  consult 
with  USDOL  on  whether  the  logo  may 
be  used  on  any  such  items  prior  to  final 
draft  or  final  preparation  for 
distribution.  In  no  event  shall  the 
USDOL  logo  be  placed  on  any  item  until 
USDOL  has  given  the  Grantee  written 
permission  to  use  the  logo  on  the  item. 

•  All  documents  should  include  the 
following  notice:  "This  dociunent  does 
not  necessarily  reflect  the  views  or 
policies  of  the  U.S.  Department  of 
Labor,  nor  does  mention  of  trade  names, 
commercial  products,  or  organizations 
imply  endorsement  by  the  U.S. 
Government." 

Vm.  Administrative  Requirements 

A.  General 

Grantees,  which  may  include  faith- 
based  organizations,  will  be  subject  to 
applicable  Federal  laws  (including 
provisions  of  appropriations  law)  and 
the  applicable  Giiffice  of  Management 
and  Budget  (0MB)  Circulars. 
Determinations  of  allowable  costs  will 
be  made  in  accordance  with  the 
appUcabie  Federal  cost  principles,  e.g., 
Non-Profit  Organizations — 0MB 


Circular  A-122.  The  grant(s)  awarded 
under  this  SGA  will  be  subject  to  the 
following  administrative  standards  and 
provisions,  if  applicable: 

•  29  CFR  part  36— Federal  Standards 
for  Nondiscrimination  on  the  Basis  of 
Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance. 

•  29  CFR  part  93 — New  Restrictions 
on  Lobbying. 

•  29  CFR  part  95— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals  and  Other 
Non-Profit  Organizations,  and  with 
Commercial  Organizations,  Foreign 
Governments,  Organizations  Under  the 
Jurisdiction  of  Foreign  Governments 
and  International  Organizations. 

•  29  CFR  part  96— Federal  Standards 
for  Audit  of  Federally  Funded  Grants, 
Contracts  and  Agreements. 

•  29  CFR  part  98— Federal  Standards 
for  Government  wide  Debarment  and 
Suspension  (Nonprociuement)  and 
Government-wide  Requirements  for 
Drug-Free  Workplace  (Grants). 

•  29  CRF  part  99— Federal  Standards 
for  Audits  of  States,  Local  Governments, 
and  Non-Profit  Organizations. 

B.  Sub-contracts 

Sub-contracts  must  be  awarded  in 
accordance  with  29  CFR  95.40-48.  ]n 
compliance  with  Executive  Orders 
12876  as  amended,  13230, 12928,  and 
13021  as  amended,  the  Grantee(s]  is 
strongly  encouraged  to  provide 
subcontracting  opportunities  to 
Historically  Black  Colleges  and 
Universities,  Hispanic-Serving 
Institutions  and  Tribal  Colleges  and 
Universities. 

C.  Encumbrance  of  Grant  Funds 

Grant  funds  may  not  be  encumbered/ 
obligated  by  the  Grantee(s)  before  or 
after  the  period  of  performance. 
Encumbrances/obligations  outstanding 
as  of  the  end  of  the  grant  period  may  be 
liquidated  (paid  out)  after  the  end  of  the 
grant  period.  Such  encumbrances/ 
obligations  may  involve  only 
commitments  for  which  a  need  existed 
during  the  grant  period  and  which  are 
supported  by  approved  contracts, 
purchase  orders,  requisitions,  invoices, 
bills,  or  other  evidence  of  liability 
consistent  with  the  Grantee's 
purchasing  procediues  and  incurred 
within  the  grant  period.  All 
enciunbrances/  obligations  incurred 
during  the  grant  period  must  be 
liquidated  within  90  days  after  the  end 
of  the  grant  period,  if  practicable. 

D.  Site  Visits 

USDOL,  through  its  authorized 
representatives,  has  the  right,  at  all 


reasonable  times,  to  make  site  visits  to 
review  project  accomplishments  and 
management  control  systems  and  to 
provide  such  technical  assistance  as 
may  be  required.  If  USDOL  makes  any 
site  visit  on  the  premises  of  the  Grantee 
or  a  sub-contractor(s)  under  this  grant, 
the  Grantee  must  provide  and  must 
require  its  sub-contractors  to  provide  all 
reasonable  facilities  and  assistance  for 
the  safety  and  convenience  of  the 
Government  representatives  in  the 
performance  of  their  duties.  All  site 
visits  and  evaluations  will  be  performed 
so  as  not  to  unduly  delay  the  work. 

IX.  Grant  Closeout  Procedures 

A.  Definitions 

1.  Grant  closeout 

The  closeout  of  a  grant  is  the  process 
by  which  a  Federal  grantor  agency 
determines  that  all  applicable 
administrative  actions  and  all  required 
work  of  the  grant  have  been  completed 
by  the  grantee  and  the  grantor. 

2.  Date  of  completion 

The  date  when  all  work  imder  a  grant 
is  completed  or  the  date  in  the  grant 
award  document,  or  any  supplement  or 
amendment  thereto,  on  which  Federal 
assistance  ends,  whichever  comes  first. 

3.  Disallowed  costs 

Disallowed  costs  are  those  charges  to 
a  grant  that  the  grantor  agency  or  its 
representative  determines  to  not  be 
allowed  in  accordance  with  the 
applicable  Federal  Cost  Principles  or 
other  conditions  contained  in  the  grant. 

B.  Close-out  Procedures 

Grants  shall  be  closed  out  in 
accordance  Mdth  the  following 
procedures: 

•  Upon  request,  the  Grantor  shall 
make  prompt  payments  to  a  Grantee  for 
allowable  reimbiu'sable  costs  under  the 
grant  being  closed  out. 

•  The  Grantee  shall  immediately 
refund  to  the  Grantor  any  balance  of 
imobUgated  (unencumbered)  cash 
advanced  to  the  Grantee  that  is  not 
authorized  for  retention  by  the  Grantee 
for  use  on  other  grants. 

•  Within  90  days  after  completion  of 
the  grant,  the  Grantee  shall  submit  all 
financial,  performance  and  other  reports 
required  by  the  Grant  Officer  to  close 
out  the  grant.  The  Grant  Officer  may 
authorize  extensions  when  requested  by 
the  grantee. 

•  The  Grant  Officer  shall  make  a 
settlement  for  any  upward  or  downward 
adjustments  to  the  Federal  share  of  costs 
after  these  reports  are  received. 

•  In  the  case  of  grants  that  include 
matching/in-kind  contributions,  the 
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Grantee  is  legally  required  to  provide 
the  total  amount  of  matching/in-kind 
contributions  indicated  on  the  face 
sheet  of  the  agreement,  as  amended. 
Failure  to  provide  this  level  of 
matching/in-kind  contribution  shall 
result  in  the  disallowance  of  all  or  part 
of  otherwise  allowable  Federal  share 
costs,  equal  to  the  total  matching/in- 
kind  share  committed  to,  less  the  share 
actually  provided. 

•  The  Grantee  shall  account  for  any 
property  acquired  with  grant  funds,  or 
received  from  the  Government  in 
accordance  with  the  provisions  of  29 
CFR  part  95. 

•  In  the  event  that  a  final  audit  has 
not  been  performed  prior  to  the  closeout 
of  the  grant,  the  Grantor  shall  retain  the 
right  to  recover  an  appropriate  amount 
after  fully  considering  the 
recommendations  on  disallowed  costs 
resulting  from  the  final  audit. 

X.  Measuring  the  Performance  of  the 
Grantee 

The  performance  of  the  Grantee  will 
be  assessed  based  on  the  timely 
completion  of  one  or  more  deliverables 
that  will  be  due  to  USDOL  at  the  end 
of  each  quarter  of  the  Grant.  These 
deliverables  should  reflect  the  outcomes 
of  the  project  that  are  expected  to  help 
achieve  the  project's  objective(s). 
Applicants  are  requested  to  include  in 
their  proposal  a  project  implementation 
plan  and  approach  to  monitor  the 
performance  of  the  project  throughout 
the  period  of  the  grant.  The 
implementation  plan  is  to  consist  of  a 
quarterly  schedule  of  activities  and  list 
of  deliverables  that  would  be  completed 
by  the  contractor  each  quarter.  The 
defined  list  and  schedule  of  deliverables 
is  viewed  by  USDOL  as  a  key 
component  of  the  technical  proposal. 

XI.  Review  and  Selection  of 
Applications  for  Award 

USDOL  will  screen  all  applications  to 
determine  whether  all  required 
elements  are  present  and  clearly 
identifiable.  A  Technical  Panel  will 
objectively  rate  each  complete 
application  against  the  criteria 
described  in  this  announcement.  The 
panel  recommendations  to  the  Grant 
Officer  are  advisory  in  nature.  The  Grant 
Officer  may  elect  to  select  one  or  more 
Grantees  on  the  basis  of  the  initial 
proposal  submission,  or  the  Grant 
Officer  may  establish  a  competitive  or 
technically  acceptable  range  for  the 
purpose  of  selecting  qualified 
applicants.  If  deemed  appropriate, 
following  the  Grant  Officer's  call  for  the 
preparation  and  receipt  of  final 
revisions  of  proposals,  the  evaluation 
process  described  above  will  be 
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repeated  to  consider  such  revisions.  The 
Grant  Officer  will  make  a  final  selection 
determination  based  on  what  is  most 
advantageous  to  the  Government, 
considering  factors  such  as  panel 
findings,  geographic  presence  of  the 
applicants,  and  the  best  value  to  the 
government,  cost,  and  other  factors.  The 
Grant  Officer's  determination  for  award 
under  this  SGA  is  final. 

A.  The  Review  Process 

The  criteria  below  will  serve  as  the 
basis  upon  which  submitted 
applications  will  be  evaluated. 
Technical  aspects  of  the  application  will 
constitute  100  points  of  the  total 
evaluation.  Up  to  five  (5)  additional 
points  will  be  given  for  leveraging  non- 
Federal  resources. 

In  order  to  assist  USDOL  in  assessing 
the  efficient  and  effective  allocation  of 
project  funding,  the  Applicant  shall 
submit  a  project  budget  that  clearly 
details  the  costs  for  performing  all  of  the 
requirements  presented  in  this 
solicitation,  including  producing  all 
deliverables,  reporting  on 
implementation  and  progress,  and 
monitoring  progress.  Applicants  are 
reminded  to  budget  for  compliance  with 
the  administrative  requirements  set 
forth  (copies  of  all  regulations  are 
referenced  in  this  SGA  are  available  at 
no  cost,  on-line,  at  http://www.dol.gov). 
This  includes  the  costs  of  performing 
activities  such  as  travel  to  Washington, 
DC  to  meet  with  USDOL/ILAB,  financial 
audit,  project  closeout,  document 
preparation  (e.g.,  progress  reports, 
project  document),  and  ensuring 
compliance  with  procurement  and 
property  standards.  The  Project  Budget 
should  identify  administrative  costs 
separately  from  programmatic  costs.  In 
addition  to  the  costs  identified 
previously,  administrative  costs  include 
indirect  costs  from  the  costs  pool  and 
the  cost  of  activities,  materials  (e.g., 
project  car),  and  personnel  (e.g., 
administrative  assistants,  office  drivers) 
that  support  the  management  and 
administration  of  the  project  but  do  not 
provide  direct  services  to  project 
beneficiaries. 

The  technical  panel  will  review  grant 
apphcants  against  the  criteria  listed 
below  on  the  basis  of  100  points. 

B.  Technical  Approach — 45  points 

•  The  extent  to  which  the  application 
sets  forth  a  clear  and  supportable  course 
of  action  to  achieve  increased 
compliance  with  occupational  safety 
and  health  laws  in  Serbia  through 
enhanced  strategies  for  outreach, 
education  and  enforcement, 
introduction  and  application  of  more 
effective  policies  and  procedures  to 


carry  out  workplace  inspections,  and 
increased  accountability  of  Ministry  of 
labor  staff  for  meeting  labor  law 
compliance  targets.  The  Applicant  will 
be  evaluated  on  the  clear  identification 
and  description  of  the  specific 
strategy(s)  the  Applicant  proposes  to 
use,  its  effectiveness,  and  attainability  of 
project  objectives  by  the  end  of  the  grant 
period.  (10  points) 

•  Demonstrated  familiarity  with  the 
major  issues  related  to  the  components 
being  addressed  (e.g.,  general  project 
context,  key  problems  and/or  needs  in 
the  relevant  country/area,  the  specific 
problem(s)  and/or  need(s)  that  will  be 
addressed  by  this  project(s),  and 
relevant  constraints).  The  Applicant 
will  be  evaluated  on  the  thorough  and   . 
accurate  assessment  of  the 
implementing  environment  and  the 
problems  that  exist  and  clear 
identification  of  the  specific  problem(s) 
the  Applicant  proposes  to  address.  (5 
points) 

•  A  monitoring  and  evaluation  plan    ' 
for  measuring  project  performance  that 
includes  challenging  but  realistic  targets 
and  measurable,  verifiable  project 
indicators  that  measure  achievement  of 
project  objectives  and  performance  in 
project  implementation.  (5  points) 

•  A  description  of  the  applicant's 
approach  to  expending  funds  in  the 
most  cost-effective  method  possible  in 
order  to  achieve  the  project  objectives. 
The  applicant  should  refer  to  its 
submitted  budget  in  explaining  how  the 
budgeted  funds  will  be  utilized  cost- 
effectively.  In  order  to  assist  USDOL  in 
assessing  the  efficient  and  effective 
allocation  of  project  funding,  the 
Applicant  shall  submit,  at  mininjiun, 
supporting  budget  information 
indicating  how  the  Applicant  arrived  at 
estimating  the  costs  of  the  following 
items/activities:  Salaries  and  benefits  for 
all  key  persoimel,  2-3  key  activities 
proposed  by  the  Applicant  under  its 
project  design,  and  closing  the  project 
and  meeting  all  USDOL  close-out 
requirements,  as  stated  in  this  SGA.  The 
Applicant  will  be  evaluated  based  on 
the  clear  identification  of  all  project 
costs  and  efficient  and  effective 
allocation  of  funding.  The  project 
budget  should  clearly  demonstrate  that 
the  total  amount  and  distribution  of 
funds  is  sufficient  to  cover  the  cost  of 
all  major  project  activities  identified  by 
the  Applicant  in  its  proposal, 
management  of  the  project,  monitoring 
and  evaluation,  and  project  close-out 
and  that  the  distribution  of  funds 
maximizes  the  provision  of  goods  and/ 
or  services  to  project  beneficiaries.  This 
section  will  be  evaluated  in  accordance 
with  applicable  Federal  laws  and 
regulations.  The  budget  must  comply 
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with  Federal  cost  principles  (which  can 
be  foimd  in  the  applicable  OMB 
Circulars)  and  with  ILAB  budget 
requirements  contained  in  the 
application  instructions  in  Section  III  of 
this  solicitation.  (10  points) 

r  Use  of  existing  expertise  from  the 
recipient  country  in  order  to  reduce 
costs  and  further  develop  local  capacity. 
(5  points) 

•  Inclusion  of  a  sustainability  strategy 
that  ensures  that  project  improvements 
will  continue  after  the  project  ends.  (5 
points) 

•  Submission  of  a  schedule  of 
quarterly  deliverables  that  will  serve  to 
determine  the  level  of  performance  of 
the  contractor.  The  identification  of 
deliverables  that  are  presented  in  the 
proposal  should  be  objective,  verifiable, 
and  demonstrate  progress  in  achieving 
project  objectives.  (5  points] 

C.  Institutional  Qualifications/Past 
Performance — 25  Points 

f  Prior  experience  in  designing  and 
implementing  activities  in  developing 
coimtries,  especially  in  Serbia,  related 
t6  strategic  planning,  outreach  and 
education,  enforcement  of  workplace 
safety  and  health  laws,  and  institution 
building.  The  application  shall  include 
information  as  an  attachment  (which 
will  not  count  towards  the  page  limit) 
regarding  previous  grants,  contracts,  or 
grants,  including  (a)  the  organization  for 
which  the  work  was  done,  (b)  a  contact 
person  in  that  organization  with  his/her 
current  phone  number,  (c)  the  dollar 
value  of  the  grant,  contract,  or  Grant  for 
the  project{s),  (d)  the  time  frame  and 
professional  effort,  either  directly  by  key 
personnel,  by  consultants,  or  under 
contractual  arrangements  involved  in 
the  project(s),  (e)  a  brief  summary  of  the 


work  performed;  and  (f)  a  brief  summary 
of  accomplishments.  (10  points) 

•  Clear  organizational  structure  and 
management  plan,  illustrating 
experience  with  carrying  out 
participatory  development  activities 
with  organizations  (i.e.,  government 
ministries,  employer  organizations, 
worker  organizations,  community 
organizations)  and  maintaining  positive 
and  effective  relationships  with 
partners.  (10  points) 

•  Demonstration  of  strong  financial 
management  and  internal  control 
systems.  (5  points) 

D.  Experience  of  Personnel— 30  Points 

•  Key  personnel  with  prior 
experience  directly  related  to  the 
proposed  work,  including  technical  and 
language  qualifications,  professional 
competence,  relevant  academic 
background,  and  demonstrated 
experience.  Applicants  shall  submit  a 
resume  for  each  key  personnel 
proposed,  which  includes  the 
individual's  current  employment  status 
and  previous  work  experience, 
including  position  title,  duties 
performed,  dates  in  position,  employing 
organizations,  and  educational 
background.  Duties  must  be  clearly 
defined  in  terms  of  role  performed  (i.e., 
manager,  team  Isader,  consultant). 
Resimies  shall  be  included  as 
attachments,  which  do  not  count  against 
the  page  limitation.  (20  points) 

•  Clear  management  plan 
demonstrating  the  staffing  requirements 
and  other  resources  needed  to 
implement  the  approach.  (10  points) 

E.  Leveraging  of  Grant  Funding — 5 
Points 

USDOL  will  award  up  to  five  (5) 
additional  rating  points  to  applications 
that  include  non-Federal  resources  that 


significantly  expand  the  size  and  scope 
of  project-related  activities.  These 
programs  will  not  be  financed  by  the 
project,  but  can  complement  and 
enhance  project  objectives.  To  be 
eligible  for  the  additional  points,  the 
applicant  must  list  the  resource(s),  the 
nature,  and  possible  activities 
anticipated  and  any  partnerships, 
linkages,  or  coordination  of  activities, 
cooperative  funding,  etc. 

F.  Suggested  Outline  for  Technical 
Proposal 

This  outline  is  provided  as  a 
guideline.  Organizations  may  elect  a 
format  of  their  choosing,  subject  to  the 
requirements  of  this  announcement.- 

1.  Executive  Summary 

2.  Program  Description 
Goal  and  Objectives 
Background 
Technical  Approach  and 

Implementation  Timetable 

(Proposed  Intervention) 
Experience  of  Personnel 
Identification  of  Deliverables  and 

Quarterly  Schedule  of  their 

submission  to  determine  contractor 

performance 
Staffing  Pattern  and  Project 

Management  Organizational  Chart 
Leveraging  of  non-Federal  Resources 

3.  Attachments 
Summaries  of  other  relevant 

organizational  experiences 
Res\unes  of  key  personnel  and  signed 
letters  of  commitment  to  the  project 
This  stated  commitment  will  be 
incorporated  into  the  text  of  the  grant 
with  the  selected  applicant(s]. 

Signed  at  Washington,  DC,  June  25,  2003. 
Lawrence  |.  Kuss, 
Grant  Officer. 
BRUNG  CODE  4510-28-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No  0348-0043 


1.  TYPE  OF  SUBMISSION: 

Application 

[J  Construction 

D  Non-Con«tniction 


S^APPLICANT  INFORMATION 


Preappiication 
n  Construction 

□  Non-Construction 


^  DATE  SUBMITTEO 


3.  DATE  RECEIVED  BY  STATE 


4.  DATE  RECEIVED  BY  FEDERAL  AGENCY 


Applicant  Identifier 


State  Application  Identifier 


Federal  Identifier 


Legal  Name: 


Address  (give  city,  county,  Stale,  and  zip  code): 


6.  EMPLOYER  IDENTIFICATION  NUMBER  re/N/ 


m 


8.  TYPE  OF  APPUCATION: 

Q  New         Q  Continuation  Q  Revision 

It  Revision,  enter  appropriate  letter(s)  irf  box(es)  I      1     i      j 

A.  Increase  Award         8.  Decrease  Award       C.  Increase  Duration 
D.  Decrease  Duration    Other^spea/y;. 


Organizational  Unit: 


Name  and  telephone  number  of  person  to  be  contacted  on  matters  invotvin< 
this  application  fg/ve  area  code) 


7.  TYPE  OF  APPUCANT:  {enter  appropnate  letter  in  t)ox) 


U 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


u-nn 


TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  rCrt/es,  Counties.  States,  etc.): 


13.  PROPOSED  PROJECT 


Start  Date 


Ending  Date 


IS.  ESTIMATED  FUNDING: 


14.  CONGRESSIONAL  DISTRICTS  OF: 


A.  State  H.  Independent  School  Dist 

B  County  I  State  Contolled  Institution  of  Higher  Learning 

C  Municipal  J  Private  University 

D  Township  K.  Indian  Tribe 

E  Interstate  L  Individual 

F.  Intemiunicipal  M.  Profit  Organization 

G.  Special  District  N.  Other  (Specify) 


9.  NAME  OF  FEDERAL  AGENCY: 


T 


11.  DESCRIPTIVE  TITLE  OF  APPUCANTS  PROJECT: 


a.  Applicant 


b.  Project 


a.  Federal 


b.  Applicant 


c.  Stale 


d.  Local 


e.  Other 


f  Program  Income 


g.  TOTAL 


16.  IS  APPUCATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE 
ORDER  12372  PROCESS? 

a  YES.  THIS  PREAPPLICATION/APPLICATION  WAS  MADE 

AVAILABLE  TO  THE  STATE  EXECUTIVE  ORDER  12372 
PROCESS  FOR  REVIEW  ON: 

DATE 

b  No     D  PROGRAM  IS  NOT  COVERED  BY  E  0. 12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE 
FOR  REVIEW 


17.  IS  THE  APPLICANT  DELINQUENT  ON  ANY  FEDERAL  DEBT? 
n  Yes    If  "Yes,"  attach  an  explanation.  Q  no 


18.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF;  ALL  DATA  IN  THIS  APPLICATION/PREAPPLICATION  ARE  TRUE  AND  CORRECT  THE 

DOCUMENT  HAS  BEEN  DULY  AUTHORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPLICANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Type  Name  of  Authorized  Representative 


b.  Title 


d.  Signature  of  Authorized  Representative 


c.  Telephone  Number 


Previous  Edition  Usable 
Authorized  for  Local  Reproduction 


e.  Date  Signed 


Star>dard  Form  424  (Rev  7-97) 
Prescribed  by  OMB  Circular  A-102  ' 
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INSTRUCTIONS  FOR  THE  SF-424 


Public  reporting' burden  for  this  collection  of  information  is  estioiated  to  average  45  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comnr>ents  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0043),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance.  It 
will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  States  which  have  established  a  review  and  comment  procedure  in 
response  to  Executive  Order  12372  and  have  selected  the  program  to  be  irK:luded  in  their  process,  have  been  given  an  opportunity  to  review 
the  applicant's  submission. 


Item; 
1. 

2. 


Entry: 


Self-explanatory 


Date  application  submitted  to  Federal  agency  (or  State  if 
applicable)  and  applicant's  control  number  (if  applicable). 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g..  State, 
counties,  cities). 

13.  Self-explanatory.  *  > 


3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an  existing  award, 
enter  present^ederal  identifier  number.  If  for  a  new  project, 
leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary  organizational  unit 
which  will  undertake  the  assistance  activity,  complete  address  of 
the  applicant,  and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

6.  *    Enter  Employer  Identification  Number  (EIN)  as  assigned  by  the 

Internal  Revenue  Service. 


14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

1 5.  Amount  requested  or  to  be  contributed  during  the  first 
funding/budget  period  by  each  contributor.  Value  of  in- 
kind  contributions  should  be  included  on  appropriate 
lines  as  applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award.  Indicate  only  the  amount 
of  the  change.  For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental  amounts 
are  included,  show  t>reakdown  on  an  attached  sheet. 
For  multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 


7.  Enter  the  appropriate  letter  in  the  space  provided. 

8.  Check  appropriate  box  and  enter  appropriate  letter(s)  in  the 
space(s)  provkJed: 


16.        Applicants  should  contact  the  State  Single  Point  of 

Contact  (SPOC)  for  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  subject  to  the 
State  intergovernmental  review  process. 


—  "New"  means  a  new  assistarKe  award. 

—  Xontinuation'  means  an  extension  for  an  additional 
funding/budget  penod  for  a  project  with  a  projected 
completion  date. 

—  "Reviskw"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is  being 
requested  with  this  application. 


17.    '     This  question  applies  to  the  applicant  organization,  not 
the  person  who  signs  as  the  authorized  representative. 
Categories  of  debt  include  delinquent  audit 
disallowances,  loans  and  taxes. 


18.        To  be  signed  by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing  txxly's 
authorization  for  you  to  sign  this  application  as  official 
representative  must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that  this 
authorization  be  submitted  as  part  of  the  application.) 


10.        Use  the  Catalog  of  Federal  Domestic  Assistance  number  and 
title  of  the  program  under  which  assistance  is  requested. 


11.         Enter  a  brief  descriptive  title  of  the  project.  If  more  than  one 
prbgram  Is  Involved,  you  should  append  an  explanation  on  a 
separate  sheet.  If  appropriate  (e.g.,  construction  or  real 
property  projects),  attach  a  map  showirtg  project  location.  For 
preapplications,  use  a  separate  sheet  to  provide  a  summary 
description  of  this  project. 
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INSTRUCTIONS  FOR  THE  SF-424A 


Public  reporting  burden  for  thjs  collection  of  Information  is  estimated  to  average  180  minutes  oer  resnons*  ir.r^.«^inn  «m-  t^ 

.nfomiafon  Send  comments  regarding  the  burden  estimate  or  any  ott^er  aspect  of  this  coHectiononnfonJafon  TSS.  s^-^^f^ 
reducng  th.s  burden,  to  the  Officejf  Management  and  Budget,  Paperwork  Reduction  Project  (OaA^OO^rwthin^  S  2^^ 

«^^f  S?Tu°Ji!fT» '^'^  ''^"'^  COMPLET€D  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


General  Instructions 


This  fomi  is  designed  so  that  application  can  be  made  for  funds 
from  one  or  more  grant  programs.  In  preparing  the  budget, 
adhere  to  any  existing  Federal  grantor  agency  guidelines  whicti 
prescribe  how  and  whether  budgeted  amounts  should  be 
separately  shown  for  different  functions  or  activities  within  the 
program.  For  some  programs,  grantor  agencies  may  require 
budgets  to  be  separately  shown  by  function  or  activity.  For  other 
programs,  grantor  agencies  may  require  a  breakdown  by  function 
or  activity.  Sections  A,  B,  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when  applying  for 
assistance  which  requires  Federal  authorization  in  annual  or 
other  funding  period  increments.  In  ttie  latter  case,  Sections  A,  B, 
C,  and  D  should  provide  the  budget  for  the  first  budget  period 
(usually  a  year)  and  Section  E  should  present  the  need  for 
Federal  assistance  in  the  subsequent  budget  periods.  All 
applications  should  contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Unes  1-4  Columns  (a)  and  (b) 

For  applications  pertaining  to  a  single  Federal  grant  program 
(Federal  Domestic  Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on  Line  1  under  Column 
(a)  the  Catalog  program  title  and  the  Catalog  number  in  Column 

r 

For  applications  pertaining  to  a  single  program  requiring  budget 
amounts  by  multiple  functions  or  activities,  enter  the  name  of 
each  activity  or  function  on  each  line  in  Column  (a),  and  enter  the 
Catalog  number  in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the  programs  require  a 
breakdown  by  function  or  activity,  enter  the  Catalog  program  title 
on  each  line  in  Column  (a)  and  the  respective  Catalog  number  on 
each  line  in  Column  (b). 

For  applications  pertaining  to  multiple  programs  where  one  or 
more  programs  require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program  requiring  the 
breakdown.  Additional  sheets  should  be  used  when  one  form 
does  not  provide  adequate  space  for  all  breakdown  of  data 
required.  However,  when  more  than  one  sheet  is  used,  the  first 
page  should  provide  the  summary  totals  by  programs 

I      ' 

Lines  1-4,  Columns  (c)  througii  (g) 

For  new  applications,  leave  Column  (c)  and  (d)  blank.  For  each 
line  entry  in  Columns  (a)  and  (b),  enter  in  Columns  (e),  (0.  and 
[(g)  the  appropriate  amounts  of  funds  needed  to  support  the 
project  for  the  first  funding  period  (usually  a  year). 


For  continuing  grant  program  applications,  submit  these  forms 
before  the  end  of  each  funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the  estimated  amounts  of 
funds  which  will  remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor  agency  instructions 
provkle  for  this.  Othenwise,  leave  these  columns  blank.  Enter  in 
columns  (e)  and  (0  the  amounts  of  funds  needed  for  the 
upcoming  period.  The  amount(s)  in  Column  (g)  shouW  be  the 
sum  of  amounts  in  Columns  (e)  and  (0- 

For  supplemental  grants  and  changes  to  existing  grants,  do  not 
use  Columns  (c)  and  (d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and  enter  in  Column  (f)  the 
amount  of  the  increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted  amount  (Federal  and 
non-Federal)  which  includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as  appropriate,  the  amounts 
shown  in  Columns  (e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in  Columns  (e)  and  (f). 

Lin«  5  -  Show  the  totals  for  all  columns  used. 

Section  B  Budget  Categories 

In  the  column  headings  (1)  through  (4),  enter  the  titles  of  the 
same  programs,  functrans.  and  acbvities  shown  on  Lines  1-4. 
Column  (a).  Section  A.  When  additional  sheets  are  prepared  for 
Sectkxi  A,  provide  similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the  total  requirements  for 
funds  (both  Federal  and  non-Federal)  by  object  dass  categories. 

Line  6a-i  -  Show  the  totals  of  Lines  6a  to  6h  in  each  column. 

Line  6J  -  Show  the  amount  of  indirect  cost. 

Line  6k  -  Enter  the  total  of  amounts  on  Lines  6i  and  6j.  For  all 
applications  for  new  grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6k,  shouW  be  the  same  as  the  total 
amount  shown  in  Secbon  A,  Column  (g).  Line  5.  For 
supplemental  grants  and  changes  to  grants,  the  total  amount  of 
the  increase  or  decrease  as  shown  in  Columns  (1)-{4),  Line  6k 
should  be  the  same  as  the  sum  of  the  amounts  in  Section  A. 
Columns  (e)  and  (0  on  Line  5. 

Line  7  -  Enter  the  estimated  amount  of  income,  if  any.  expected 
to  be  generated  from  this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show  under  the  program 
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INSTRUCTIONS  FOR  THE  SF-424A  (continued) 


narrative  statement  ttie  nature  and  source  of  income.  The 
estimated  amount  of  program  income  may  be  considered  by  ttie 
Federal  grantor  agency  In  determining  the  totai  amount  of  the 
grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal  resources  that  will  be 
used  on  the  grant.  If  in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

.  Column  (a)  -  Enter  the  program  titles  identical  to 

Column  (a),  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary. 

^  Column  (b)  -  Enter  the  contribution  to  be  made  by  the 

applicant. 

Column  (c)  -  Enter  the  amount  of  the  State's  cash  and 
in-kind  contribution  if  the  applicant  is  not  a  State  or 
State  agency.  Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d)  -  Enter  the  amount  of  cash  and  in-kind 
contributions  to  be  made  from  all  other  sources. 

Column  (e)  -  Enter  totals  of  Columns  (b),  (c),  and  (d). 


Line  12  -  Enter  the  total  for  each  of  Columns  (b)-(e).  The  amount 
in  Column  (e)  should  be  equal  to  the  amount  on  Line  5,  Column 
(f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

* 

Line  13  -  Enter  the  amount  of  cash  needed  by  quarter  from  the 
grantor  agency  during  the  first  year. 

Line  14  -  Enter  the  amount  of  cash  from  all  other  sources  needed 
by  quarter  during  the  first  year. 


Line  15  -  Enter  the  totals  of  amounts  on  Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds  Needed  for 
Balance  of  the  Project  ** 

Lines  16-19  -  Enter  in  Column  (a)  the  same  grant  program  titles 
shown  in  Column  (a).  Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new  applications  and  continuation 
grant  applications,  enter  in  the  proper  columns  amounts  of  Federal 
funds  which  will  be  needed  to  complete  the  program  or  project  over 
the  succeeding  funding  periods  (usually  in  years).  This  section 
need  not  be  completed  for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  cun^nt  year  of  existing  grants. 

If  more  than  four  lines  are  needed  to  list  the  program  titles,  sut>mit 
additional  schedules  as  necessary. 

Line  20  -  Enter  the  total  for  each  of  the  Columns  (b)-<e).  When 
additional  schedules  are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on  this  line. 

Section  F.  Other  Budget  Information 

Line  21  -  Use  this  space  to  explain  amounts  for  individual  direct 
object  class  cost  categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required  by  the  Federal  grantor 
agency. 

Line  22  -  Enter  the  type  of  indirect  rate  (provisional,  predetermined, 
final  or  fixed)  that  wiH  be  in  effect  during  the  funding  period,  the 
estimated  amount  of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

Line  23  -  Provide  any  other  explanations  or  connnents  deemed 
necessary. 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Federal  Agency  Use  Only 


OMB  No.  1 225-0083      Exp.  02/28/2006 


NOTE;  Please  place  survey  form  directly  behind  the  SUndanl  Application  for  Federal  Assistance  (SF  424)  fact 


sheet 


Purpose:  This  form  is  for  applicants  that  are  private  nonprofit  organizations  (not  including  private  univereities)   Please  comnlete 
It  to  assist  the  federal  government  in  ensuring  that  all  qualified  applicants,  small  or  large,  non  relil^S  ba^v^Z 

fundmg  decisions  and  will  not  be  included  in  the  federal  grants  database.  ^  ^ 


1 .  Does  the  applicant  have  501(c)(3)  status? 
Q  Yes  □  No 


2.  How  many  full-time  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 


•-J  3  or  Fewer 

□  4-5 

□  6-14 


Q  15-50 
Q  51-100 
Lj  over  100 


3.  What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

□  Less  Than  $150,000 
Q  $150,000-5299,999 
Q  $300,000  -  $499,999 
Q  $500,000  -  $999,999 
Q  $1,000,000 -$4,999,999 
Q  $5,000,000  or  more 


4.  Is  the  appUcant  a  faith-based/religious 
organization? 


Yes 


□    No 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

□  Yes  □  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


Yes 


No 


7.  Has  the  applicant  ever  received  a 
government  grant  or  contract  (Fedeial, 
State,  or  local )? 


Q  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


Yes 


No 
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Survey  Instructions  on  Ensuring  Equal  Opportunity  for  Applicants 


S01(cX3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501(c)(3)  status.  Other  grant  programs  do 
jnot. 


2.  For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  affiliate  of  a  national 
organization,  the  responses  to  survey 
questiofts  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  afliliate. 


3.  Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 


4.  Self-identify. 

5.  An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 


6. 


An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds 
by  administering  the  grant  on  their 
behalf 


Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection  of  information  unless  such 
collection  displays  a  valid  0MB  control 
number.  The  valid  OMB  control  number  for 
this  information  collection  is  1225-0083.  The 
time  required  to  complete  this  informaticm 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review  instructions,  search  existing  data 
resources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time 
estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  Departmental 
Clearance  Officer,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW,  Room  N-1301, 
Washington,  D.C.  20210.  If  you  have 
comments  or  concerns  regarding  the  status 
of  your  individual  submission  of  this  form, 
write  directly  to:  Joyce  I.  Mays,  Application 
Control  Center,  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW,  Washington, 
DC  20210. 


7.  Self-explanatory. 

8.  Self-explanatory 
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U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 


STATUS  REPORT  FORMAT 


PROJECT  #: 

COUNTRY/PROJECT  NAME: 

FUNDING: 

PROJECT  DURATION: 

EVALUATION  DATES: 

Mid-term: 
Final: 

DATE  SUBMITTED: 

> 

REPORTING  PERIOD: 

CONTACT: 

PROJECT  OBJECTIVES: 

Development  Objective: 

Immediate  Ob)ective(s): 
Sub  Immediate  Obiective(s): 

I. 


WOKRPLAN  STATUS 


(Attach  Workplan  indicating  status  of  components  -  "completed,  "  "on  schedule,  "  "delayed. " 
"Cancelled"  as  an  annex.) 

[Summarize  any  Workplan  variance  and  recommended  actions] 

n.        PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

Problems  Proposed  Solutions  Actions  Taken/Required 


in.       NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 
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U.S.  Department  of  Labor 
Bureau  of  International  Labor  Affairs/Office  of  Foreign  Relations 

TECHNICAL  PROGRESS  REPORT  FORMAT 


PROJECT  #: 


FUNDING: 


DATE  SUBMITTED: 


COUNTRY/PROJECT  NAME: 


PROJECT  DURATION: 


REPORTING  PERIOD: 


PROJECT  OBJECTIVES: 

Development  Obiective: 


Immediate  Obiective(s): 


Sub  Immediate  Obiectivef.s)! 


EVALUATION  DATES: 

Mid-term: 
Final: 


CONTACT: 
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L         OVERALL  PROGRESS 

[Attach  Data  Tracking  Table  and  any  reporting  against  the  Performance  Monitoring  Plan 
(PMP)  as  an  annex.] 


n.    MAJOR  TRENDS 

in.   PROBLEMS,  PROPOSED  SOLUTIONS,  ACTIONS  TAKEN  OR  REQUIRED 

Problems  Proposed  Solutions  Actions  Taken/Required 

IV.  NEW  PROPOSALS  (activities,  staffing,  funding,  etc.) 

V.  LESSONS  LEARNED 
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DEPARTMENT  OF  UVBOR 

Occupationfll  Safety  and  HeaKti 
Administration 

[Docket  No.  ICR-1218-1099  (2003)] 

Standard  on  Walking-Working 
Surfaces;  Extension  of  ttie  Office  of 
Management  and  Budget's  Approval  of 
Information-Collection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment 
CMiceming  its  proposed  extension  of  the 
information-collection  requirements 
specified  by  its  Standard  on  Walking- 
Working  Surfaces  (29  CFR  part  1910, 
subpart  D).  This  Standard  applies  to  all 
permanent  places  of  employment, 
except  where  domestic,  mining,  or 
agricultural  work  only  is  performed. 
DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  by 
September  2,  2003. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
received  by  September  2,  2003. 
ADDRESSES: 


docketnumber  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about  security 
procedures  concerning  the  delivery  of 
materials  by  express  delivery,  hand 
delivery  and  messenger  service. 

II.  Obtaining  Copies  of  the  Supporting 
Statement  for  the  Information 
Collection  Request 

The  Supporting  Statement  for  the 
Information  Collection  Request  is 
available  for  downloading  fi-om  OSHA's 
Web  site  at  www.osha.gov.  The 
supporting  statement  is  available  for 
inspection  and  copying  in  the  OSHA 
Docket  Office,  at  the  address  listed 
above.  A  printed  copy  of  the  supporting- 
statement  can  be  obtained  by  contacting 
Theda  Kenney  at  (202)  693-2222. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor,  Room  N-3609,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-2222. 
SUPPLEMENTARY  INFORMATION: 
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I.  Submission  of  Comments 

Regular  mail,  express  delivery,  hand-, 
delivery,  and  messenger  service:  Submit 
your  comments  and  attachment  to  the 
OSHA  Docket  Office,  Docket  No.  ICR 
1218-0199  (2003),  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m 
to  4:45  p.m.,  EST. 

Facsimile:  If  your  conunents, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number,  ICR 
1218-0199  (2003),  in  your  comments. 

Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http:// 
ecomments.osha.gov/. 

You  may  submit  comments  in 
response  to  this  document  by  (1)  hard 
copy,  (2)  FAX  transmission  (facsimile), 
or  (3)  electronically  through  the  OSHA 
webpage.  Please  note  you  cannot  attach 
materials  such  as  studies  or  journal 
articles  to  electronic  comments.  If  you 
have  additional  materials,  you  must 
submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 


I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimizMi, 
collection  instruments  are 
understandable,  and  OSHA's  estimate  of 
the  information-collection  burden  is 
correct. 

The  collections  of  information 
contained  in  the  Walking-Working 
Surfaces  standard  are  necessary  to 
protect  workers  from  the  collapse  of 
overloaded  floors  and  the  failure  of 
defective  portable  metal  ladders. 

Paragraph  1910.22(d)(1)  requires  that 
load  limits  approved  by  the  building 
official  be  marked  on  plates  supplied 
and  securely  affixed  by  the  owner  of  the 
building,  or  his  duly  authorized  agent, 
in  a  conspicuous  place  in  each  space  to 
which  they  relate.  The  plates  are  not  to 
be  removed  or  defaced  but,  if  lost, 
removed,  or  defaced,  they  shall  be 
replaced  by  the  owner  or  his  agent. 

Under  paragraph  1910.26(c)(2){vii), 
ladders  having  defects  are  to  be  marked 


and  taken  out  of  service  until  repaired 
by  either  the  maintenance  department 
or  the  manufacturer. 

Paragraph  1910.28(e)(3)  requires  that 
oufrigger  scaffolds  designed  by  a 
registered  professional  engineer  be 
constructed  and  erected  in  accordance 
with  table  D-16  of  this  section.  A  copy 
of  the  detailed  drawings  and 
specifications  showing  the  sizes  and 
spacing  of  members  shall  be  kept  on  the 
job. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  thfe  proper  performance  of  the 
Agency's  functions  to  protect  workers, 
including  whether  the  information  is 
useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 

In  addition,  the  Agency  specifically 
requests  information  on  the  number  of 
portable  metal  ladders  that  become 
defective  in  one  year.  Also,  the  Agency 
is  interested  in  knowing  whether 
outrigger  scaffolds  are  used  in  general 
industry. 

ni.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  collection-information 
requirements  specified  bv  the  Standard 
on  Walking-Working  Surfaces  (29  CFR 
part  1910,  subpart  D).  The  Agency  will 
siunmarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  its  request  to  OMB  to 
extend  the  approval  of  these 
information-collection  requirements. 

Type  of  Review:  Extension  of  a 
currently-approved  collection- 
information  requirement. 

Title:  Walking-Working  Surfaces  (29 
CFR  part  1910,  subpart  D). 

OMB  Number:  1218-0199. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions;  State. 
Local  or  Tribal  Government;  Federal 
Government.     ' 

Number  of  Respondents:  10,000. 
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Frequency  of  Recordkeeping:  On 
occasion. 

Average  Time  per  Response:  Varies 
from  one  minute  (.02  hour)  to  three 
minutes  (.05  hour). 

Total  Annual  Hours  Requested: 
13,832. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008). 

Signed  at  Washington,  DC,  on  June  25th, 
2002. 
John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  03-16515  Filed  6-30-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Federal  Advisory  Council  on 
rOccupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health 
(FACOSH),  established  under  Section 
1-5  of  Executive  Order  12196  on 
Februar\'  6.  1980,  published  in  the 
Federal  Register,  February  27, 1980  (45 
FR  1279).  FACOSH  will  meet  on  July 
17,  2003,  starting  at  1:30  p.m.,  in  Room 
N-3437  A/B/C  of  the  Department  of 
Labor's  Frances  Perkins  Building,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  The  meeting  will  adjourn  at 
approximately  4  p.m.,  and  will  be  open 
to  the  public.  All  persons  wishing  to 
attend  this  meeting  must  exhibit  photo 
identification  to  security  personnel. 

Agenda  items  will  include: 

1.  Call  to  Order 

2.  Updates  on  » 

a.  Federal  Executive  Initiative 

b.  Federal  Recordkeeping  Change 

c.  SHARE  Initiative 

d.  Federal  Safety  and  Health  Council 
Awards  Ceremony  and  Training 
Conference 

e.  Young  Worker  Safety  and  Health 
Meeting 

.3.  Emergency  Response  Coordination 
Development 

4.  New  business 

5.  Adjournment 

Written  data,  views,  or  conunents  may 
be  submitted,  preferably  with  20  copies, 
to  the  Office  of  Federal  Agency 


Programs  at  the  address  provided  below. 
All  such  submissions,  received  by  Jidy 
10,  2003,  will  be  provided  to  the  Federal 
Advisory  Coimcil  members  and  will  be 
included  ill  the  record  of  the  meeting. 
Anyone  wishing  to  make  an  oral 
presentation  should  notify  the  Office  of 
Federal  Agency  Programs  by  the  close  of 
business  July  10,  2003.  The  request 
should  state  the  amount  of  time  desired, 
the  capacity  in  which  the  person  will 
appear;  and  a  brief  outline  of  the 
content  of  the  presentation.  Persons 
who  request  the  opportunity  to  address 
the  Federal  Advisory  Council  may  be 
allowed  to  speak,  as  time  permits,  at  the 
discretion  of  the  Chairperson. 
Individuals  with  disabilities  who  wish 
to  attend  the  meeting  should  contact 
Tom  Marple  at  the  address  indicated 
below,  if  special  accommodations  are 
needed. 

For  additional  information,  please 
contact  Thomas  K.  Marple,  Director, 
Office  of  Federal  Agency  Programs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 
Room  N-3622,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  number  (202)  693-2122.  An 
official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Office  of  Federal  Agency  Programs. 

Signed  at  Washington,  DC,  this  25th  day  of 
June  2003. 

.  )ohn  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  03-16547  Filed  6-30-03;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-078)] 

NASA  Biological  and  Physical 
Research  Advisory  Committee,  Space 
Station  Utilization  Advisory 
Subcommittee  Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration  announces  a 
meeting  of  the  NASA  Biological  and 
Physical  Research  Advisory  Committee, 
Space  Station  Utilization  Advisory 
Subcommittee  (SSUAS). 
DATES:  Monday,  July  28,  2003,  8  a.m.  to 
5  p.m.,  and  Tuesday,  July  29,  2003,  8 
a.m.  to  5  p.m.,  and  July  30,  2003,  8  a.m. 
to  12  noon. 

ADDRESS:  Brook  Lodge  Hotel  and 
Conference  Center,  6535  N.  42nd  Street, 
Augusta,  MI  49012. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Neal  Pellis,  Code  U,  National 
Aeronautics  and  Space  Administration, 
Houston,  TX  77058,  (281)  483-8388. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room. 
Advance  notice  of  attendance  to  the 
Executive  Secretary  is  requested. 
The  agenda  for  the  meeting  will 
include  the'foUowing  topics: 

•  ISS  Program  Status/Plans. 

•  Research  Integrated  Plans. 

•  OBPR  Report. 

•  NASA  Strategic  Plan  and  the  ISS. 

•  ISS  Program  Scientist  Report. 

•  Payloads  Office  Report. 

•  Integrated  Hardware  availability  on 
the  ISS. 

•  Science  Officer  Report  "  Expedition 
6.  ■ 

•  Payload  Training  Schedule. 

•  Research  and  Operations  Report  on 
Increment  7. 

•  Telecon  with  Investigators. 

•  Rosaviakosmos  Report. 

•  European  Space  Agency  Report. 

•  NASDA/GOJ  Report. 

•  CSA  Report. 

•  IFSUSS  Discussion. 

•  ISS  Milestones  to  Support  Space 
Architect's  Plans. 

•  Re-invention  and  the  Science  Risk. 

•  ISS  Research  Institute  and  the  ISS 
Research. 

•  CAM  and  its  Contents. 

•  Attached  Payloads  Program. 

•  The  IRB  Process.  * 

•  Visiting  Cargo  Vehicles  "  Progress. 

•  Executive  Development  of 
Recommendations. 

•  Executive  SSUAS/IFSUSS  and 
Code  U  Retreat. 

•  SSUAS/IFSUSS  Recommendations 
to  BPRAC. 

It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

)une  W.  Edwards, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  03-16565  Filed  6-30-03;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 
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summary:  NARA  is  giving  public  notice 
that  the  agency  has  submitted  to  OMB 
for  approval  the  information  collection 
described  in  this  notice.  The  public  is 
invited  to  comment  on  the  proposed 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  to  OMB  at  the  address  below 

on  or  before  July  31,  2003  to  be  assured 
of  consideration. 

ADDRESSES:  Comments  should  be  sent 
to:  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attn:  Ms.  Brooke  Dickson,  Desk 
Officer  for  NARA,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  and  supporting  statement 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  (301)  837-1694  or 
fax  number  (301)  837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  NARA 
published  a  notice  of  proposed 
collection  for  this  information  collection 
on  January  16,  2003  (68  FR  2367  and 
2368).  We  received  comments  from 
seven  members  of  the  public.  Following 
is  a  summary  of  the  comments  and  a 
discussion  of  the  changes  that  we  made 
to  the  proposed  information  collection. 

Characterization  of  the  Individuals 
Listed 

Some  members  from  the  public 
expressed  concern  about  the  use  of  the 
word  "professional"  to  characterize 
persons  on  the  listing.  We  have  replaced 
the  term  "professional  researcher"  with 
"independent  researcher"  on  the 
application  form,  the  listing,  and  related 
Web  pages  to  mote  accurately  describe 
the  researchers'  status.  The  application 
form,  listing,  and  related  Web  pages  also 
clearly  state  that  inclusion  on  the  listing 
may  not  be  viewed  or  advertised  as  an 
endorsement  by  NARA.  hi  addition,  we 
Q^ve  added  a  disclaimer  to  the  related^ 
Web  pages  that  makes  clearer  that 
neither  the  independent  researcher's 
level  of  expertise  nor  his  or  her  fee 
schedule  are  eligibility  factors  for 
inclusion  on  the  listing. 

Scope  of  the  Listing 

Several  members  of  the  public 
expressed  concerns  that  the  proposed 
collection  did  not  make  clear  that  this 
listing  is  limited  to  individuals  available 
to  do  research  in  person  at  NARA 
facilities.  On  the  application  form,  item 


1  of  the  conditions  for  inclusion  on  the 
listing  provides  that  stipulation,  as  does 
each  of  the  related  Web  pages. 

Extent  of  the  Information  About  Each 
Independent  Researcher 

Several  members  of  the  public 
recommended  the  inclusion  of  more 
information  about  the  independent 
researcher's  level  of  expertise,  skills, 
and  research  specialties  (e.g.,  listing 
motion  pictures  as  a  separate 
audiovisual  type)  in  the  listing.  The 
listing  has  been  modified  to  include 
motion  pictures  as  a  separate 
audiovisual  type  and  organized  to  more 
closely  correlate  with  similar 
information  elsewhere  on  our  Web  site. 
The  information  collection,  however,  is 
intended  to  gather  only  the  amount  of 
information  necessary  to  provide  a  link 
between  our  customers  who  are  unable 
to  visit  our  facilities  and  independent 
.  researchers  who  may  potentially  be  able 
to  help  them.  Information  that 
demonstrates  the  degree  of  experience 
and  special  skills  claimed  by  an 
independent  researcher  is  more 
appropriately  disseminated  by  that 
individual,  through— for  example— that 
individual's  Web  site  (which  may  be 
linked  from  our  listing  at  the  discretion 
of  the  independent  researcher). 

Requirements  for  Retention  of        ; 
Researchers  on  the  Listing 

A  few  members  of  the  pubhc 
requested  clarification  of  the  conditions 
and  procedures  for  remaining  on  the 
listing.  These  issues  included  the 
process  for  updating  information  on  the 
listing  and  the  penalties  for 
inappropriate  use  of  NARA  facilities  by 
independent  researchers.  Paragraphs  5 
and  6  of  the  conditions  on  the 
application  form  for  inclusion  on  the 
independent  researcher  listing  have 
been  amended  to  provide  more  detail 
about  the  process  for  updating 
information  on  the  listing  and  the 
consequences  of  independent 
researchers'  violation  of  NARA 
regulations  of  use  of  our  facilities. 


Dissemination  of  the  Listing 

A  few  members  of  the  public 
requested  clarification  of  the  status  of 
existing  unofficial  listings  and  two 
separate  official  special  media 
reproduction  services  vendors  lists. 
Distribution  of  the  new  independent 
researchers  listing  will  render  all 
previous  imofficial  listings  obsolete  and 
unusable.  We  will  continue  to 
disseminate  the  special  media 
reproduction  services  vendors  listings, 
which  provide  information  about  a 
number  of  private  vendors  who  supply 
digital,  photographic,  and  oversize 


electrostatic  reproductions  of  still 
pictiu-es,  maps,  plans,  drawings,  and 
aerial  photographs;  and  copies  of  fihn 
and  broadcast  quality  videotapes  in  our 
holdings.  Individuals  on  those  two 
hstings  who  also  offer  independent 
research  services  will  be  free  to 
participate  in  the  proposed  independent 
researchers  listing. 

NARA  has  submitted  the  described    " 
information  collection  to  OMB  for 
approval. 

hi  response  to  this  notice,  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collection  is  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  biu-den  of  the  proposed  information 
collection;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  In  this  notice, 
NARA  is  soliciting  comments 
concerning  the  following  information 
collection: 

Title:  Independent  Researcher  Listing 
Application  Form. 

0^4B  number:  3095-NEW.    ^ 
Agency  form  number:  NA  Form 
14115. 
Tjrae  ^/  review:  Regular. 
Affected  public:  Business  or  for-profit, 
nonprofit  organizations  and  institutions, 
federal,  state  and  local  government 
agencies,  and  individuds  or 
households. 

Estimated  number  of  respondents- 
100. 

Estimated  time  per  response:  9 
minutes. 
Frequency  of  response:  On  occasion. 
Estimated  total  annual  burden  hours: 
15  hours. 

Abstract:  NARA  is  not  authorized  or 
funded  to  undertake  in-depth  research 
into  the  records  within  our  holdings. 
Some  customers,  however,  are  not  able 
to  undertake  such  research  themselves 
due  to  a  variety  of  reasons,  including 
geographic  distance  from  our  facilities, 
lack  of  time,  and  financial  constraints. 
In  the  past,  NARA  has  provided  these 
individuals,  on  request,  information 
about  independent  researchers  who  had 
advised  us,  on  their  own  initiative,  that 
they  were  interested  in  performing 
freelance  research  for  hire  at  our 
facilities.  Following  a  recent  review  of 
this  process,  however,  NARA  concluded 
that  the  information  was  neither 
collected,  maintained,  nor  disseminated 
in  the  most  efficient  and  effective 
maimer.  To  better  serve  all  customers, 
NARA  created  NA  Form  14115, 
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Independent  Researcher  Listing 
Application  Form.  The  new  form  will 
help  us  to  improve  oiu-  program 
efficiency  and  effectiveness,  as 
mandated  by  the  Government 
Performance  and  Results  Act,  and 
enhance  service  to  our  customers. 

Dated;  June  24.  2003. 
L.  Reynolds  Cahoon. 

Assistant  Archivist  for  Human  Resources  and 
Information  Services. 
(FR  Doc.  03-16510  Filed  6-30-03;  8:45  am] 

BILLING  CODE  7515-01-P 


NATIONAL  SCIENCE  FOUNDATION 

National  Science  Board;  Subcommittee 
on  S&E  Indicators;  Sunshine  Act 
Meeting 

DATE  AND  TIME:  July  3,  2003,  2  p.m.-3:30 

p.m.,  O^en  Session. 

PLACE:  The  National  Science 

Foundation.  4201  Wilson  Boulevard, 

Room  110.  Arlington,  VA  22230,  http:/ 

/www.nsf.gov/nsb. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

FOR  FURTHER  INFORMATION  CONTACT:  NSB 

Office,  (703)  292-7000. 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  July  3,  2003 

Open  Session  (2  p.m.  to  3:30  p.m.) 

Discussion  of  S&E  Indicators,  2004 
Chapter  2,  Higher  Education  in  S&E. 

Cathy  Hines, 

Executive  Secretary. 

|FR  Doc.  03-16810  Filed  6-27-03:  4:01  pm] 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  an  information  collection  unless  it 


displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  110,  Export  and 
Import  of  Nuclear  Equipment  and 
Material. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  is  required  or  asked  to  report: 
Any  person  in  the  U.S.  who  wishes  to 
export:  (a)  Nuclear  equipment  and 
material  subject  to  the  requirements  of 
a  specific  license,  (b)  radioactive  waste 
subject  to  the  requirements  of  a  specific 
license,  and  (c)  incidental  radioactive 
material  that  is  a  contaminant  of 
shipments  of  more  than  100  kilograms 
of  non-waste  material  using  existing 
NRC  general  licenses. 

6.  An  estimate  of  the  number  of 
annual  responses:  254. 

7.  The  estimated  number  of  annual 
respondents:  144. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  316  hours 
(Reporting — 143  hours  and 
Recordkeeping — 173  hours). 

9.  An  indication  of  whether  Section 
3507(d}.  Pub.  L.  104-13  applies:  Not 
applicable. 

10.  Abstract:  10  CFR  part  110 
provides  application,  reporting,  and 
recordkeeping  requirements  for  export 
and  imports  of  nuclear  material  and 
equipment  subject  to  the  requirements 
of  a  specific  license  or  a  general  license 
and  exports  of  incidental  radioactive 
material.  The  information  collected  and 
maintained  pursuant  to  10  CFR  part  110 
enables  the  NRC  to  authorize  only 
imports  and  exports  which  are  not 
inimical  to  U.S.  common  defense  and 
security  and  which  meet  applicable 
statutory,  regulatory,  and  policy 
requirements. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  [http://www.nrc.gov/public- 
involve/doc-comment/omb/index.html). 
The  document  will  be  available  on  the 
NRC  home  page  site  for  60  days  after  the 
signatiu-e  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  July 
31,  2003.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical  * 
to  do  so,  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date. 


Bryon  P.  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0036), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  June  2003. 

For  the  Nuclear  Regulatory  Conunission 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  03-16535  Filed  6-30-03;  8:45  am] 

BILLING  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  part  40,  Domestic 
Licensing  of  Source  Material;  and  NRC 
Form  484,  Detection  Monitoring  Data 
Report;  and  NRC  Form  244,  Registration 
Certificate — Use  of  Depleted  Uranium 
under  General  License. 

3.  The  form  number  if  applicable: 
NRC  Form  484  and  NRC  Form  244. 

4.  How  often  the  collection  is 
required:  Reports  required  under  10      ** 
CFR  part  40  are  collected  and  evaluated 
on  a  continuing  basis  as  events  occur. 
There  is  a  one-time  submittal  of 
information  to  receive  a  license. 
Renewal  applications  need  to  be 
submitted  every  5  to  10  years. 
Information  in  previous  applications 
may  be  referenced  without  being 
resubmitted.  In  addition,  recordkeeping 
must  be  performed  on  an  on-going  basis. 
NRC  Form  484  is  submitted  biannually 
to  report  ground-water  data  necessary  to 
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implement  EPA  ground-water 
standards. 

NRC  Form  244  is  submitted  when 
depleted  uranium  is  received  or 
transferred  under  general  license. 

5.  Who  will  be  required  or  asked  to 
report: 

10  CFR  part  40:  Applicants  for  and 
holders  of  NRC  licenses  authorizing  the 
receipt,  possession,  use,  or  transfer  of 
radioactive  source  and  byproduct 
material. 

NRC  Form  484:  Uranium  recovery 
facility  licensees  reporting  ground-water, 
monitoring  data  pursuant  to  10  CFR 
40.64. 

NRC  Form  244:  Persons  receiving, 
possessing,  using,  or  transferring 
depleted  uranium  imder  the  general 
license  established  in  10  CFR  40.25(a). 

6.  An  estimate  of  the  number  of 
annual  responses: 

10  CFR  part  40:  869  responses  (386  for 
NRC  licensees  and  483  for  Agreement 
State  licensees). 

NRC  Form  484:  Included  in  10  CFR 
part  40  above. 

NRC  Form  244:  60  responses  (20  for 
NRC  licensees  and  40  for  Agreement 
State  licensees). 

7.  The  estimated  number  of  annual 
respondents: 

10  CFR  part  40:  271  licensees  (99  for 
NRC  licensees  and  172  for  Agreement 
State  licensees). 

NRC  Form  484:  Included  in  10  CFR 
part  40  above. 

NRC  Form  244:  60  licensees  (20  for 
NRC  licensees  and  40  for  Agreement 
State  licensees). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request: 

10  CFR  part  40:  59,367  total  hours 
(21,886  for  NRC  Licensees  (16,182  hoius 
for  reporting  and  5,704  hours  for 
recordkeeping)  and  (37,481  for 
Agreement  State  Licensees  (28,083 
hoiu-s  for  reporting  and  9,398  hoiu-s  for 
recordkeeping). 

NRC  Form  484:  Included  in  10  CFR 
part  40  above. 

NRC  Form  244:  60  hoius  (20  hoius  for 
NRC  licensees  and  40  hours  for 
Agreement  State  licensees)  for  reporting 
requirements. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  10  CFR  part  40 
establishes  requirements  for  licenses  for 
the  receipt,  possession,  use  and  transfer 
of  radioactive  source  and  byproduct 
material.  NRC  Form  484  is  used  to 
report  certain  groundwater  monitoring 
data  required  by  10  CFR  part  40  for 
uranium  recovery  licensees.  NRC  Form 
244  is  used  to  report  receipt  and  transfer 
of  depleted  luanium  under  general 
license,  as  required  by  10  CFR  part  40. 


The  application,  reporting  and 
recordkeeping  requirements  are 
necessary  to  permit  the  NRC  to  make  a 
determination  on  whether  the 
possession,  use,  and  transfer  of  source 
and  byproduct  material  is  in 
conformance  with  the  Commission's 
regulations  for  protection  of  public 
health  and  safety. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  Woridwide  Web 
site:  http://www.nrc.gov/pubIic-involve/ 
doc-comment/omh/index.html.  The 
dociunent  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  July  31,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date. 

Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0020  Mid 
3150-0031),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  June,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-16537  Filed  6-30-03;  8:45  am) 

BILLING  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-498  and  50-499] 

STP  Nuclear  Operating  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  STP  Nuclear 
Operating  Company  (the  licensee)  to 
wiAdraw  its  May  23,  2002,  application 
for  proposed  amendments  to  Facility 
Operating  License  No.  NPF-76  and 
Facility  Operating  License  No.  NPF-80 
for  the  South  Texas  Project  (STP),  Units 

1  and  2,  respectively.  STP,  Units  1  and 

2  are  located  in  Matagorda  County, 
Texas. 


The  proposed  amendments  would 
have  revised  the  facility  Technical 
Specifications  3.7.1.5  and  3.7.1.7  to 
extend  the  allowable  outage  times 
(AOTs)  for  main  steam  line  isolation 
valves,  extend  the  AOT  for  the  main 
feedwater  isolation  valves,  and  allow 
more  than  one  main  feedwater  isolation 
valves  to  be  inoperable. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  Jime  25,  2002 
(67  FR  42831).  However,  by  letter  dated 
June  17,  2003,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  23,  2002,  and 
the  licensee's  letter  dated  June  17,  2003. 
which  withdrew  the  application  for 
license  amendments.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North.  Public 
File  Area  01  F21.  11555  Rockville  Pike 
(first  floor).  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronically  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Elecjfonic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737  or  by  e-mail 
to  pdr^nrc.gdv. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  June  2003. 

For  the  Nuclear  Regulatory  Commission. 
Mohan  C.  Thadani, 

Senior  Project  Manager,  Section  1,  Project 
Directorate  IV,  Division  of  Licensing  Pix}ject 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-16536  Filed  6-30-03:  8:45  am) 
BiLUNG  COOE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-06552] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact 
Related  to  Issuance  of  a  License 
Amendment  of  U.S.  Nuclear  Regulatory 
Commission  Byproduct  Material 
License  No.  45-03302-01  Merck  & 
Company,  Inc. 

L  Summary 

The  U.  S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
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terminating  Byproduct  Material  License 
No.  45-03302-01  to  authorize  the 
release  of  the  licensee's  facility  in 
Elkton,  Virginia  for  unrestricted  use  and 
has  prepared  an  Environmental 
Assessment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  in  support 
of  this  action. 

The  NRC  has  reviewed  the  results  of 
the  final  survey  of  the  Merck  & 
Company  facility  in  Elkton,  Virginia, 
and  will  perform  a  confirmatory  survey 
prior  to  termination  of  the  license. 
Merck  &  Company  was  authorized  by 
the  NRC  from  January  10, 1958  until  the 
present  to  use  radioactive  materials  for 
research  and  development  purposes  at 
the  site.  In  2002,  Merck  &  Company 
ceased  operations  with  licensed 
materials  at  the  Elkton,  Virginia  site, 
and  requested  that  the  NRC  terminate 
the  license.  Merck  &  Company  has 
conducted  surveys/)f  the  facility  and 
determined  that  the  facility  meets  the 
license  termination  criteria  in  subpart  E 
of  10  CFR  part  20.  The  NRC  staff  has 
evaluated  Merck  &  Company's  request 
and  the  results  of  the  surveys,  and  has 
developed  an  EA  in  accordance  with  the 
requirements  of  10  CFR  part  51.  Based 
on  the  staff  evaluation,  the  conclusion 
of  the  EA  is  a  Finding  of  No  Signifiq^nt 
Impact  on  human  health  and  the 
environment  for  the  proposed  licensing 
action. 

n.  Environmental  Assessment 


Introduction 

Merck  &  Company  has  requested 
release  for  umestricted  use  iheir 
building  located  at  2778  South  Eastside 
Highway  in  Elkton,  Virginia  as 
authorized  for  use  by  NRC  License  No. 
45-03302-01.  License  No.  45-03302-01 
was  issued  on  January  10, 1958,  and 
amended  periodically  since  that  time. 
NRC-licensed  activities  performed  at  the 
Elkton,  Virginia  site  were  limited  to 
laboratory  procedures  typically 
performed  on  bench  tops  and  in  hoods. 
No  outdoor  areas  were  affected  by  the 
use  of  licensed  materials.  Licensed 
activities  ceased  completely  in 
September  2002.  and  the  licensee 
requested  release  of  the  facility  for 
unrestricted  use.  Based  on  the  licensee's 
historical  knowledge  of  the  sites  and  the 
condition  of  the  facility,  the  licensee 
determined  that  only  routine 
decontamination  activities,  in 
accordance  with  licensee  radiation 
safety  procedures,  were  required.  A 
decommissioning  plan  was  not  required 
to  be  submitted  to  the  NRC.  The 
licensee  surveyed  the  facility  and 
provided  documentation  that  the  facility 
meets  the  license  termination  criteria 
specified  in  subpart  E  of  10  CFR  part  20. 


"Radiological  Criteria  for  License 
Termination."  NRC  staff  will  perform  a 
confirmatory  survey  prior  to  termination 
of  the  license. 

The  Proposed  Action 

The  proposed  action  is  to  terminate 
NRC  Radioactive  Materials  License  No. 
45-03302-01  and  release  the  licensee's 
facility  at  2778  South  Eastside  Highway 
in  Elkton,  Virginia,  for  unrestricted  use. 
By  letters  dated  September  23,  2002  and 
March  17,  2003,  Merck  &  Company 
provided  survey  results  which 
demonstrate  that  the  Elkton,  Virginia 
facility  is  in  compliance  with  the 
radiological  criteria  for  license 
termination  in  subpart  E  of  10  CFR  part 
20,  "Radiological  Criteria  for  License 
Termination." 

Purpose  and  Need  for  the  Proposed 
Action 

The  purpose  of  the  proposed  action  is 
to  release  Merck  &  Company's  facility 
located  at  2778  South  Eastside  Highway 
in  Elkton,  Virginia  for  unrestricted  use 
and  termination  of  the  license.  NRC  is 
fulfilling  its  responsibilities  under  the 
Atomic  Energy  Act  to  make  a  decision 
on  a  proposed  license  amendment  for 
release  of  facilities  for  unrestricted  use 
that  ensures  protection  of  the  public 
health  and  safety  and  environment. 

Alternatives  to  the  Proposed  Action 

The  only  alternative  to  the  proposed 
action  of  terminating  the  license  and 
release  of  the  Elkton,  Virginia  facility  for 
unrestricted  use  is  no  action.  The  no- 
action  alternative  is  not  acceptable 
because  it  will  result  in  violation  of 
NRC's  Timeliness  Rule  (10  CFR  30.36), 
which  requires  licensees  to 
decommission  their  facilities  when 
licensed  activities  cease.  The  licensee 
does  not  plan  to  perform  any  activities 
with  licensed  materials  at  this  location. 
Maintaining  the  area  under  a  license 
would  also  reduce  options  for  future  use 
of  the  property. 

The  Affected  Environment  and 
Environmental  Impacts 

The  NRC  staff  has  reviewed  the 
surveys  performed  by  Merck  & 
Company  to  demonstrate  compliance 
witii  the  10  CFR  20.1402  license 
termination  criteria.  Based  on  its 
review,  the  staff  has  determined  that  the 
affected  environment  and 
environmental  impacts  associated  with 
the  decommissioning  of  Merck  & 
Company's  facility  are  bounded  by  the 
impacts  evaluated  by  the  "Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of 
NRC-Licensed  Facilities"  (NUREG- 


1496).  The  staff  also  finds  that  the 
proposed  release  for  unrestricted  use  of 
the  Merck  &  Company  facility  is  in 
compliance  with  10  CFR  201402, 
"Radiological  Criteria  for  Unrestricted 
Use."  The  NRC  has  found  no  other 
activities  in  the  area  that  could  result  in 
cumulative  impacts. 

Agencies  and  Persons  Contacted  and 
Sources  Used 

This  Environmental  Assessment  was 
prepared  entirely  by  the  NRC  staff.  The 
U.  S.  Fish  and  Wildlife  Service  was 
contacted  for  comment  and  responded 
by  letter  dated  January  16,  2003,  with  no 
opposition  to  the  action.  The  Virginia 
Department  of  Historic  Resources  was 
also  contacted  and  had  no  comment. 

Conclusion 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  proposed  action 
complies  witii  10  CFR  part  20.  NRC  has 
prepared  this  EA  in  support  of  the 
proposed  license  termination  to  release 
the  Merck  &  Company  facility  located  at 
2778  South  Eastside  Highway  in  Elkton, 
Virginia  for  unrestricted  use.  On  the 
basis  of  the  EA,  NRC  has  concluded  that 
the  environmental  impacts  from  the 
proposed  action  are  not  expected  to  be 
significant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

List  of  Preparers 

Orysia  Masnyk  Bailey,  Materials 
Licensing/Inspection  Branch  1,  Division 
of  Nuclear  Materials  Safety,  Health 
Physicist. 

List  of  References 

1  NRC  License  No.  45-03302-01 
inspection  and  licensing  records. 

2.  Merck  &  Company.  "Request  for 
Declaration  of  Decommissioned  Status" 
Letter  and  supporting  documentation 
fi^om  D.  Kremer  to  NRC  dated  September 
23,  2002.  (ML022680313) 

3.  Merck  &  Company.  "Additional 
Information  Concerning  Request  Dated 
September  23,  2003"  Letter  and 
supporting  docxmientation  from  D. 
Kremer  to  NRC  dated  March  17, 
20O3.(ML030830011) 

4.  Tide  10  Code  of  Federal 
Regulations  part  20,  subpart  E, 
"Radiological  Criteria  for  License 
Termination." 

5.  Federal  Register  notice,  Volume  65, 
No.  114,  page  37186,  dated  Tuesday, 
June  13,  2000,  "Use  of  Screening  Values 
to  Demonstrate  Compliance  With  The 
Federal  Rule  on  Radiological  Criteria  for 
License  Termination." 

6.  United  States  Department  of  the 
Interior.  "Merck  &  Company  Elkton 
Facility,  Termination  of  Byproduct 
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M^erials  License,  #2803,  Rockingham 
County,  Virginia"  Letter  from  K.  Mayne, 
U.S.  Fish  and  Wildlife  Service  to  NRC 
dated  January  16,  2003.  (ML030220358) 

m.  Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  that  preparation  of 
an  environmental  impact  statement  is 
not  warranted. 

rv.  Further  Information 

The  references  listed  above  are 
available  for  public  inspection  and  may 
also  be  copied  for  a  fee  at  the  NRC's 
Public  Docimient  Room,  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852.  These 
documents  are  also  available  for  public 
review  through  ADAMS,  the  NRC's 
electronic  reading  room,  at:  http:// 
www.nrc.gov/reading-rm/adams.htlm. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Orysia 
Masnyk  Bailey,  Materials  Licensing/ 
Inspection  Branch  1,  Division  of 
Nuclear  Materials  Safety,  U.S.  Nuclear 
Regulatory  Commission,  Region  U,  Suite 
23T85,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303.  Telephone  404-562- 
4739. 

Dated  at  Atlanta,  Georgia,  the  17th  day  of 
June,  2003. 

For  the  Nuclear  Regulatory  Commission. 

Douglas  M.  Collins, 

Director,  Division  of  Nuclear  Materials  Safety, 
Region  II. 

[PR  Doc.  03-16534  Filed  6-30-03;  8:45  am] 

BILLMG  COOE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act;  Meeting 

DATE:  Weeks  of  June  30,  July  7, 14,  28, 
August  4,  2003. 

PLACE:  Commissioners'  Conference 
Room,  1155  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  offline  30,  2003 

Tuesday,  July  1,2003 

10  a.m.    Briefing  on  Status  of  Office  of 
Nuclear  Security  and  Incident 
Response  (NSIR)  Programs, 
Performande,  and  Plans  (closed — 
Ex.1). 


IVeei:  o//uyy  7.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  7,  2003. 

Week  offuly  14.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  14,  2003. 

Week  offuly  21,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  21. 

Week  offuly  28,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  28,  2003.,  2003. 

Week  of  August  4,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  August  4,  2003. 

*The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  www.nrc.gov/what-we-do/policy- 
making/schedule.html. 

***** 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
long  wish  to  receive  it,  or  would  like  to 
be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dJtw@nrc.gov, 

Dated:  June  26.  2003. 

D.L.  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  03-16692  Filed  6-27-03;  10:57  am] 

HLUNG  CODE  75eC-01-M 


POSTAL  SERVICE 

NC0A>-">|<  (National  Change  of  Address 
Linkage  System)  Product 

AGENCY:  Postal  Service. 
ACTION:  Notice. 

SUMMARY:  The  United  States  Postal 
Service  has  developed  the  NCOA^'"*^ 
secure  dataset  product  that  wiU  enable 
mailers  lo  update  name  and  address 
mailing  lists  with  customers'  new 
mailing  addresses  prior  to  mailing  in  a 
maimer  which  will  increase  the  seciuity 
of  postal  customer  data  and  further 
protect  the  privacy  of  this  information. 


This  does  not  represent  a  change  in 
address  policy.  Rather,  this  increases 
the  seciurity  of  address  information.  The 
Postal  Service  intends,  after  an 
appropriate  transition  period,  to  replace 
the  current  National  Change  of  Address 
(NCOA)  and  FASTforward®  Mailing 
List  Correction  (MLC)  licensed  products 
with  NCOA'-'"''  hcensed  products.  At 
this  time  the  NCOA^in''  technology  is 
not  supported  on  Multiline  Optical 
Character  Reader  (MLOCR)  platforms, 
therefore  there  is  no  impact  tq  the 
FASTforward®  MLOCR  licensed 
service.  Beginning  July  1,  2003, 
interested  parties  may  apply  for 
NCOA'-'"''  product  licenses.  Effective 
October  1,  2003,  the  usage  of  the 
NCOA'-'"''  product  will  be  recognized  as 
an  additional  method  for  mailers  to 
meet  the  USPS  Move  Update 
requirements  in  order  to  obtain  First- 
Class  Mail  automation  and  Presorted 
discoimts. 

EFFECTIVE  DATE:  July  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  Move  Update  Department — 
NCOA'-'"''  Group  at  the  Postal  Service 
National  Customer  Support  Center  at 
(800)-589^5766;  or  John  Boyce  at  (901) 
681-4666;  or  Charles  Hunt  at  (901)  681- 
4651:  or  Wayne  Orbke  at  (901)  681- 
4658. 

SUPPLEMENTARY  INFORMATION:  Mailers 
will  be  able  to  process  a  mailing  list 
using  NCOA'-'"''  and  update  the  mailing 
addresses  on  the  list  with  permanent 
change-of-address  (COA)  information 
using  secure  data  store  technology.  This 
technology  process  results  in  no  human- 
readable  address  information  being 
represented  within  the  NCOA'-'"'' 
product.  Therefore  it  provides  a  very 
high  level  of  security  for  customer-filed  • 
COA  information  and  significantly 
strengthens  the  ability  of  the  Postal 
Service  to  exercise  appropriate  oversight 
of  the  information.  The  introduction  of 
NCOA'-'"''  does  not  change,  in  any  way, 
Postal  Service  policies  or  usage 
restrictions  regarding  change-of-address 
information.  This  new  product  will  be 
available  imder  license  from  the  Postal 
Service  and  will  be  available  both  to 
individual  mailers  and  to  service 
biueaus. 

This  product  enables  the  Postal 
Service  to  make  available  a  pre-mailing 
address  correction  service  in  a  format 
that  is  not  a  clear  text  address  list,  but 
is  instead  a  mathematical  formulation. 
As  a  result,  mailers  can  potentially 
integrate  the  NCOA'-'"''  product  into 
their  own  in-house  computer 
technology  and  have  the  ability  to 
update  address-specific  information  for 
mailings  during  their  business 
operations. 


39160 


Federal  Register /Vol.  68,  No.  126 /Tuesday,  July  1,  2003 /Notices 


As  with  the  Postal  Service's  current 
NCOA  and  FASTforward®  products,  in 
order  for  a  mailer  to  obtain  updated 
address  information  from  the  NCOA'-'n'' 
product,  it  must  already  possess  names 
and  old  addresses  that  will  be  matched 
against  it.  The  NCOA' '""^  product,  due 
to  the  inherently  secure  data  store 
technology  employed,  cannot  be  used  to 
create  mailing  lists. 

Improving  the  seciuity  and  quality  of 
mailer  address  information  benefits  all 
parties,  including  the  customer,  the 
mailer  and  the  Postal  Service. 
Customers  benefit  from  the  added 
security  of  their  address  information, 
and  the  increased  accuracy  of  delivery, 
so  that  mail  is  not  delivered  to  the 
wrong  address.  A  mailer  benefits  by 
managing  correct  address  information 
for  its  customers,  reducing  mailing  costs 
and  other  significant  business  costs 
associated  with  handling  inaccurate 
address  information.  The  Postal  Service 
benefits  from  reduced  volumes  of 
undeliverable-as-addressed  mail  and 
decreased  processing  and  handling  costs 
for  such  mail.  By  creating  and  licensing 
the  NCOA'-'"''  product  for  updating 
mailing  lists,  the  Postal  Service  is 
expanding  the  scope  of  its  ongoing 
efforts  to  reduce  the  volume  of 
undeliverable-as-addressed  mail  and 
add-security  to  address  information. 

Commencing  on  July  1,  2003,  the 
Postal  Service  will  begin  accepting 
applications  for  new  NCOA'-'n'' 
Licensees.  To  ensure  that  no  service 
disruption  will  occur,  existing  NCOA 
and  FASTforward®  MLC  licensees  will 
be  provided  transition  periods  to 
migrate  to  the  new  NCOA^ink  system. 
The  Postal  Service  intends  to 
discontinue  support  for  NCOA  on 
September  30,  2004,  and  FASTforward® 
MLC  on  September  30,  2005.  The  Postal 
Service  may  elect  to  extend  these  dates. 
The  Postal  Service  proposes  to  enter 
into  non-exclusive,  aimually  renewable 
NCOA^'"!'  hcense  agreements  with 
approved  mailers  and  service  bureaus 
no  earher  than  October  1,  2003,  or  such 
later  date  as  the  Postal  Service  may 
designate.  Additionally,  on  July  1,  2003, 
software  developers  may  apply  to  be  an 
authorized  NCOAL'ni^  software  interface 
developer.  All  NCOA'-*"''  applications 
may  be  obtained  by  writing  to:  Move 
Update  Department— NCOA'-'"''  Group, 
National  Customer  Support  Center, 
United  States  Postal  Service.  6060 
Primacy  Parkway  Suite  201,  Memphis 
TN  38188-0001. 

Categories  of  NCGAl*"''  Product 
Licensees 

The  Postal  Service  will  license  the 
NCOA'-'"''  product  in  three  categories: 
Full  Service  Providers,  Limited  Service 


Providers,  and  End-User  Mailers.  The 
license  fees  have  been  established  with 
the  gdal  of  enabling  the  Postal  Service 
to  recover  actual  and  anticipated  costs 
for  developing,  supporting,  and 
administering  the  NCOA'-'"''  product  in 
the  marketplace.  The  categories  are 
described  as  follows: 

1 .  Full  Service  Provider 

A  Full  Service  Provider  is  a  licensee 
that  uses  the  NCOA'-"'''  product  to 
update  mailing  lists,  most  of  which  are 
owned  by  uiu-elated  third  parties.  The 
Postal  Service  will  require  Full  Service 
Providers  to  also  implement  service 
using  other  Address  Quality  tools 
designated  by  the  Postal  Service  [e.g. 
Delivery  Point  Validation,  Locatable 
Address  Correction  System  (LACS)). 
The  Postal  Service  will  provide  the  Full 
Service  Provider  with  a  forty-eight 
month  NCOAL'"!'  product  COA  dataset 
which  will  be  updated  on  a  weekly 
basis.  A  Full  Service  Provider  will  pay 
a  $175,000.00  base  annual  license  fee  to 
the  Postal  Service. 

2.  Limited  Service  Provider 

A  Limited  Service  Provider  i§  a 
licensee  that  uses  the  NCOA'-'"''  product 
for  updating  either  its  own  mailing  lists 
or  mailing  lists  owned  by  third  parties. 
The  Postal  Service  will  provide  the 
Limited  Service  Provider  with  an 
eighteen  month  NCOAi-'"''  product  COA 
dataset  which  will  be  updated  on  a 
weekly  basis.  The  Limited  Service 
Provider  will  pay  a  $15,000.00  base 
annual  license  fee  to  the  Postal  Service. 

3.  End-User  Mailer 

The  End-User  Mailer  is  a  licensee  that 
uses  the  NCOA'-i"''  product  to  update 
mailing  lists  for  its  own  mailings.  The 
End-User  Mailer  may  not  update 
mailing  lists  for  third  parties.  The  Postal 
Service  will  provide  the  End-User 
Mailer  with  an  eighteen  month 
NCOALi"!'  product  COA  dataset  which 
will  be  updated  on  a  monthly  basis.  The 
End-User  Mailer  will  pay  a  $7,500.00 
base  annual  license  fee  to  the  Postal 
Service. 

The  Postal  Service  may  adjust  all 
license  fees  in  all  categories  after  the 
first  year  of  the  license  agreement. 

NCOA'-*"''  Product  Usage  at  Multiple 
Locations  (Sites) 

In  order  for  any  category  of  licensee 
to  use  the  NCOA'-'"''  product  at  more 
than  one  of  its  sites,  the  licensee  must 
pay  the  Postal  Service  an  additional 
annual  site  license  fee  of  one-half  the 
base  annual  license  fee  for  each 
additional  site  that  they  wish  to  use  the 
NCOA'-'"''  product. 


Existing  NCOA  and  FASTforward® 
MLC  Licensees  Transition 

The  initial  licensing  term  for  all 
categories  of  the  NCOA'-'"''  product  will 
begin  on  October  1,  2003  and  expire  on 
September  30,  2004. 

Diu-ing  the  initial  licensing  term  and 
until  the  discontinuation  of  NCOA, 
which  is  also  on  September  30,  2004, 
NCOA  licensees  who  apply  and  are 
authorized,  in  addition  to  their  NCOA 
license  fees,  will  pay  a  transition  base 
annual  license  fee  of  $25,000.00  to 
obtain  the  NCOA'-'"''  product  for  use  as 
a  Full  Service  Provider  at  one  site,  plus 
a  transition  site  license  fee  of  $12,500 
for  each  additional  site  at  which  they 
will  use  the  NCOA'-'"''  product.  After 
the  expiration  of  the  initial  NCOA'-'"'' 
license  term,  full  license  fees  set  by  the 
Postal  Service  will  be  due  for  the 
NCOA'-'"''  product. 

Different  from  NCOA,  FASTforward® 
MLC  will  be  supported  an  additional 
year  until  September  30,  2005. 
However,  the  transition  licensing  fees 
noted  below  shall  only  apply  to  the 
initial  licensing  term  of  the  NCOA'-'"'' 
product. 

Diuing  the  initial  licensing  term, 
FASTforward®  MLC  licensees  who 
apply  and  are  authorized  to  be  Limited 
Service  Providers  shall,  in  addition  to 
their  FASTforward®  MLC  fees,  pay  a 
transition  base  annual  license  fee  of 
$5,000.00  to  use  the  NCOA'-'"''  product 
at  one  site,  plus  a  transition  site  license 
fee  of  $2,500  for  each  additional  site  at 
which  they  will  use  the  NCOA'-'"'' 
product. 

Diuing  the  initial  licensing  term, 
FASTforward®  MLC  licensees  who 
apply  and  are  authorized  to  be  End-User 
Mailers  shall,  in  addition  to  their 
FASTforward®  MLC  fees,  pay  a 
transition  base  annual  license  fee  of 
$2,500.00  to  use  the  NCOA'-'"''  product 
at  one  site,  plus  a  transition  site  license 
fee  of  $1,250.00  for  each  additional  site 
at  which  they  will  use  the  NCOA'-'"'' 
product  prior  to  October  1,  2004. 

After  the  expiration  of  the  initial 
NCOA'-'"''  license  term,  full  license  fees 
set  by  the  Postal  Service  will  be  due  for 
both  the  NCOA'-'"''  product  and  for 
FASTforward®  MLC  until  its 
discontinuation  the  following  year. 

The  Postal  Service  will  treat  existing 
NCOA  and  FASTforward®  MLC 
licensees  that  do  not  apply  for 
NCOA'-'"''  product  licenses  prior  to 
September  30,  2004.  as  new  applicants 
for  the  NCOA'-'"''  product.  The  Postal 
Service  will  require  these  applicants  to 
pay  the  same  license  fees  and  satisfy  the 
same  application  requirements  as  other 
new  applicants.  Accordingly,  the 
license  fees  described  above  that  are 
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effective  during  the  transition  period 
will  not  be  available  to  these  existing 
NCOA  and  FASTforward®  MLC 
licensees. 

The  above  transition  examples 
illustrate  how  license  fees  would  be 
handled  when  a  current  licensee  applies 
for  an  NCOA '-'"'<  category  that  is  the 
equivalent  to  its  current  licensee  status. 
However,  current  NCbA  and 
FASTforward®  MLC  licensees  may 
apply  for  any  license  category  which 
they  may  be  qualified  for  and  if 
approved,  by  paying  the  applicable  new 
license  fee.  Detailed  qualification 
criteria  for  each  category  of  NCOA^-'"'' 
licensee  is  available  from  the  Move 
Update  Department— NCOAL'nk  Group, 
National  Customer  Support  Center  at 
(800)  589-5766. 

Authorized  NCOAi-ink  Software 
Interface  Developer 

Software  developers  may  apply  to 
provide  NCOAL'""^  interface  software 
products  to  the  mailing  industry.  If 
approved  and  after  the  execution  of  an 
NCOAL'"!'  developer's  license 
agreement  along  with  the  receipt  of  an 
initial  year  $5,000.00  license  fee,  the 
Postal  Service  will  provide  the  interface 
developer  with  a  Software  Developer's 
Kit  (SDK)  to  be  used  in  accordance  with 
the  terms  and  conditions  set  forth  in  the 
license  agreement.  The  license  fee 
includes  testing  and  certification  of  a 
single  platform.  Additional  platform 
certifications  or  any  subsequent  testing 
due  to  performance  failures  noted 
during  the  testing  will  be  assessed  at  an 
additional  $1,000.00  fee.  After  the 
NCXDA^'"''  interface  software  has  been 
tested  and  approved  by  the  Postal 
Service  it  will  be  officially  certified  for 
the  specific  software  platform  tested.  In 
subsequent  years  the  developer's  license 
may  be  renewed  for  a  $1,000.00  fee 
which  includes  testing  and  certification 
of  a  single  platform.  Additional  platform 
certifications  or  any  subsequent  testing 
due  to  performance  failures  noted 
during  the  testing  will  continue  to  be 
assessed  at  an  additional  $1,000.00  fee. 
The  Postal  Service  must  certify  the 
interface  developer's  NCOA'-'"''  software 
before  the  interface  developer  may  use, 
sell,  or  permit  third  parties  to  use  the 
program. 

Commercial  Sale  of  NCOA'-'n''  Interface 
Software 

Softweire  developers  must  execute  a 
separate  commercial  sale  license 
agreement  with  the  Postal  Service  in 
order  to  market  its  NCOA'-'"''  software  to 
any  third  parties.  This  license 
authorizes  sales  and/or  distribution 
activity  of  the  developer's  NCOA'-'"'' 
software  interface  for  a  period  of  one 


year  for  an  aimual  license  fee  of 
$25,000.00.  This  fee  provides  imlimited 
distribution  to  Postal  Service  authorized 
NCOA'-in*'  applicants  and/or  licensees 
within  the  terms  and  conditions  of  the 
license  agreement.  An  interface 
developer  that  has  performed  in 
accordance  with  the  license  agreement 
may  re-apply  to  sell  its  NCOA^ink 
software  for  additional  one-year  terms  at 
the  applicable  license  fee  and  terms  set 
by  the  Postal  Service.  An  interface 
developer  must  advise  its  potential 
customers  that  its  NCOA^ink  software 
cannot  be  used  by  a  party  who  is  not  or 
cannot  be  licensed  by  the  Postal  Service 
to  use  the  NCOA'-'"''  product. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  03-16596  Filed  6-30-03;  8:45  am] 

BILLING  CODE  7710-12-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27689] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

June  24,  2003. 

Notice  is  hereby  given  that  the 
following  filings  have  been  made  with 
the  Commission  pursuant  to  provisions 
of  the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application(s]  and/or 
declaration(s)  for  complete  statements  of 
the  proposed  transaction(s)  summarized 
below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  18,  2003  to  the  Secretary,  Securities 
and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  July  18,  2003,  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 


Energy  East  Corp.  (70-10119) 

Energy  East  Corp.  ("Energy  East"), 
located  at  P.O.  Box  12904  Albany,  New 
York  12212-2904,  a  registered  holding 
company  under  the  Act,  has  filed  an 
application  imder  section  13(b)  and 
rules  88,  90,  and  91  under  the  Act. 
Energy  East  proposes  to  organize  a 
second  wholly  owned  subsidiary  service 
company  called  Energy  East  Shared 
Services  Corporation  ("Shared 
Services")  that  will  be  a  Delaware 
corporation. 

Currendy,  Energy  East  has  a 
Commission  authorized  service 
company  for  the  Energy  East  holding 
company  system.  Energy  East 
Management  Corporation  ("EEMC"). 
EEMC  has  a  national  and  regional  focus 
for  its  activities  and  will  be  principally 
engaged  in  general  management  and 
providing  strategic  services  to  the 
Energy  East  System  after  Shared 
Services  is  approved.  EEMC's  services 
will  then  include:  overall  corporate 
supervision  of  the  Energy  East  system, 
strategic  advice,  investor  relations, 
corporate  finance,  corporate  governance 
and  related  activities  associated  with 
maintaining  a  public  holding  company 
that  is  a  regional  energy  services 
provider,  such  as  corporate  financial 
consolidation  and  reporting. 

In  contrast,  the  second  service 
company.  Shared  Services,  proposes  to 
provide  the  Energy  East  system  with  a 
variety  of  administrative  and  operations 
services.  The  services  provided  by 
Shared  Services  would  be  provided  to 
the  public  utility  subsidiary  companies, 
listed  below  ("Utility  Subsidiaries"),  but 
a  limited  number  of  services  in  the 
human  resources  area  such  as  payroll 
processing  will  be  provided  to  EEMC 
and  Energy  East,  where  appropriate  and 
consistent  with  the  economical  and 
efficient  performance  of  services  at  cost. 
Shared  Service's  services  may  include: 
supply  chain;  information  technology; 
accounting;  human  resources;  customer 
service;  payroll;  engineering:  regulatory 
services;  and  numerous  other  day  today 
operating  and  administrative  services 
that  all  Utility  Subsidiaries  require  to 
operate.  Energy  East  states  that  it  is 
possible,  that  as  functions  are 
transitioned  to  Shared  Services  some 
services  may  be  performed,  for  a  limited 
period  of  time,  by  Utility  Subsidiary 
personnel  until  the  positions  are 
formally  transferred  to  Shared  Services. 
Toihe  extent  that  rule  87(a)(3)  does  not 
apply.  Energy  East  requests,  on  behalf  of 
the  Utility  Subsidiaries,  authority  for 
the  Utility  Subsidiaries  to  provide 
services  to  Shared  Services. 

Energy  East  holds  direct  or  indirect 
interests  in  the  following  Utility 
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Subsidiaries,  each  of  which  is  wholly 
owned  by  companies  within  the  Energy 
East  system: 

•  New  York  State  Electric  &  Gas 
Corporation,  a  New  York  corporation 
and  a  wholly-owned  direct  subsidiary  of 
RGS  Energy  Group,  Inc.,  which 
purchases,  transmits  and  distributes 
electricity  and  purchases,  transports  and 
distributes  natiu'al  gas  in  parts  of  New 
York; 

•  RG&E,  a  New  York  corporation  and 
a  wholly-owned  subsidiary  of  RGS, 
which  generates,  purchases,  transmits 
and  distributes  electricity  and 
purchases,  transports  and  distributes 
natural  gas  in  parts  of  New  York; 

•  The  Southern  Connecticut  Gas 
Company,  a  Connecticut  corporation 
and  a  wholly-owned  subsidiary  of 
Connecticut  Energy,  which  is  engaged' 
in  the  retail  distribution  and 
transportation  of  natural  gas  in  parts  of 
Connecticut; 

•  Central  Maine  Power  Company,  a 
Maine  corporation  and  a  public  utility 
holding  company  exempt  from  all 
provisions  of  the  Act  except  Section 
9(a)(2),  by  order  issued  under  Section 
3(a)(2),  the  common  stock  of  which  is 
wholly-owned  by  CMP  Group,  which  is 
primarily  engaged  in  purchasing, 
transmitting  and  distributing  electricity 
in  Maine; 

•  Connecticut  Natural  Gas 
Corporation,  a  Connecticut  corporation 
and  a  wholly-owned  subsidiary  of  CTG 
Resources,  which  is  primarily  engaged 
in  the  retail  distribution  and 
transportation  of  natural  gas  to  parts  of 
Connecticut;  and 

•  The  Berkshire  Gas  Company,  a 
Massachusetts  corporation  and  a 
wholly-owned  subsidiary  of  Berkshire 
Energy,  which  is  engaged  in  the  sale  and 
distribution  of  natural  gas  in  western 
Massachusetts; 

•  Maine  Natural  Gas  Corporation,  a 
Maine  corporation  which  distributes  gas 
in  Maine  and  which  is  a  wholly-owned 
subsidiary  of  Energy  East  Enterprises, 
Inc.,  a  Maine  corporation,  a  wholly- 
owned  subsidiary  of  Energy  East  and  a 
public  utility  holding  com-pany  exempt 
from  all  provisions  of  the  Act  except 
Section  9(aM2),  by  order  issued  under 
section  3(a)(1)  of  the  Act. 

Energy  East  also  owns  indirect 
interests  in  the  following  public  utility 
companies:  MEPCo,  a  Maine 
corporation,  which  owns  and  operates  a 
345kV  transmission  interconnection 
between  Maine  and  New  Brunswick,  • 
Canada  international  border  at  Orient, 
Maine.  Central  Maine  Power  presently 
owns  a  78.3%  voting  interest  in  MEPCo 
with  the  reihaining  interests  owned  by 
two  other  Maine  utilities;  NORVARCO, 
a  Maine  corporation,  which  holds  a 
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50%  general  partnership  interest  in 
Chester  SVC  Partnership,  a  general 
partnership  which  owns  a  static  var 
compensator  located  in  Chester,  Maine, 
adjacent  to  MEPCo's  transmission 
interconnection.  NORVARCO  is 
presently  a  wholly-owned  subsidiary  of 
Central  Maine  Power. 

Shared  Services  will  be  a  wholJy- 
owned  direct  subsidiary  of  Energy  East. 
Shared  Services  capitalization  will 
consist  of  200  shares  of  common  stock, 
par  value  $.01  per  share.  Initially, 
Shared  Services  working  capital  needs 
will  be  met  through  intercompany 
borrowings  from  Energy  East  pursuant 
to  rule  52(b).  Shared  Services  proposes 
to  provide  the  companies  in  the  Energy 
East  system  with  a  variety  of 
administrative  and  operations  services. 
Shared  Services'  activities  would  be 
conducted  in  accordance  with  service 
agreements  ("Service  Agreements")  that 
Shared  Services  will  enter  into  with 
each  of  the  companies  that  it  serves. 

The  presidents  of  each  of  the  Utility 
Subsidiaries  will  serve  on  the  Board  of 
Directors  of  Shared  Services,  in  addition 
to  other  persons  as  may  be  elected  from 
time  to  time.  Shared  Services  will  be 
staffed  by  employees  who  will  be 
transferred  over  time  from  other  Energy 
East  system  companies  or  who  will  be 
hired  externally.  The  decision  to  move 
positions  from  the  Utility  Subsidiaries 
to  Shared  Services  will  be  made 
function  by  function  and  position  by 
position  with  a  view  towards 
maximizing  system  wide  efficiency. 
Energy  East,  states  the  determinative 
factor  whether  a  position  is  moved  to 
the  Shared  Services  pajToll  will  be 
whether  the  employee  in  that  position 
would  spend  the  majority  of  his  or  her 
time  on  group-wide  activities  (and 
allocate  his/her  time  between  a  number 
of  companies)  or  company-specific 
activities  (and  allocate  virtually  all  of 
his/her  time  to  a  single  company).  If  the 
former,  that  position  would  generally  be 
transferred  to  Shared  Services.  As  a 
general  rule,  the  individual  system 
companies  will  continue  to  perform 
services  that  can  benefit  from 
individualized  application  at  the 
company  level,  with  Shared  Services 
performing  functions  that  can  be  more 
economically  and  efficiently  performed 
in  a  centralized  manner.  To  the  extent 
that  employees  of  system  companies 
other  than  Shared  Services  are 
collecting  data  or  information  for  use  by 
Shared  Services,  management  will 
provide  the  necessary  direction  to  other 
system  company  employees  and 
oversight  as  to  the  functions  they 
perform  to  ensure  proper  coordination 
and  efficient  integration  of  the  Energy 
East  system. 


The  Service  Agreements  will  provide 
methodologies  to  ensure  that  all  client 
companies  pay  to  Shared  Services  the 
cost  of  all  services,  computed  in 
accordance  with  the  applicable  rules 
and  regulations  (including,  but  not 
limited  to  rules  90  and  91)  under  the 
Act  and  appropriate  accoimting 
standards.  Where  more  than  one  client 
company  is  involved  in,  or  has  received 
benefits  from,  a  service  performed  by 
Shared  Services,  the  Service 
Agreements  will  provide  that  client 
companies  will  pay  their  fairly  allocated 
pro  rata  share  in  accordance  with  the 
methods  set  out  in  appendices  to  the 
Service  Agreements.  Thus,  charges  for 
all  services  provided  by  Shared  Services 
to  Energy  East  system  companies  will  be 
on  an  "at  cost"  basis  as  determined 
under  rules  90  and  91  under  the  Act. 

Shared  Services  will  maintain  its 
accounts,  cost-accounting  procedures 
and  other  records  in  accordance  with 
the  requirements  of  the  Commission's 
Uniform  System  of  Accoimts  for  Mutual 
Service  Companies  and  Subsidiary 
Service  Companies  utilizing,  however, 
the  chart  of  accounts  specified  in  the 
FERC  Uniform  System  of  Accounts  for 
Public  Utilities  and  Licensees  (18  CFR 
part  101).  Shared  Services  will  file 
annual  reports  on  Form  U-13-60  in 
accordance  with  rule  94,  commencing 
with  the  report  for  calendar  year  2003. 

No  material  change  in  the 
organization  of  Shared  Services,  the 
methods  of  allocating  cost  to  associate 
companies,  or  in  the  scope  or  character 
of  the  services  to  be  rendered  by  Shared 
Services,  subject  to  section  13  of  the 
Act.  or  any  rule,  regulation  or  order, 
shall  be  made  unless  and  until  Shared 
Services  shall  first  have  given  the 
Commission  written  notice  of  the 
proposed  change  not  less  than  60  days 
prior  to  the  proposed  effectiveness  of 
any  such  change.  If,  upon  the  receipt  of 
any  such  notice,  the  Commission  shall 
notify  Shared  Services  within  the  60- 
day  period  that  a  question  exists  as  to 
whether  the  proposed  change  is 
consistent  with  the  provisions  of  section 
13  of  the  Act,  or  of  any  rule,  regulation 
or  order,  then  the  proposed  change  shall 
not  become  effective  unless  and  until 
Shared  Services  shall  have  filed  with 
the  Commission  an  appropriate 
declaration  regarding  such  proposed 
change  and  the  Commission  shall  have 
permitted  such  declaration  to  become 
effective. 
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For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-16518  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26080;  File  No.  812-12938] 

Western-Southern  Life  Assurance 
Company,  et  al.;  Notice  of  Application 

Juhe  25,  2003. 

AGENCY:  The  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  Section  26  (c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  certain  substitutions 
of  securities. 

APPUCANTS:  Western-Southern  Life 
Assurance  Company  ("Western- 
Southern"),  Separate  Account  1  of 
Western-Southern  ("Western-Southern 
Separate  Account  1"),  Separate  Account 
2  of  Western-Southern  ("Western- 
Southern  Separate  Account  2,"  together 
with  Western-Southern  Separate 
Account  1.  the  "Western-Southern 
Separate  Accoimts"),  Integrity  Life 
Insurance  Company  ("Integrity"), 
Separate  Account  I  of  Integrity 
("Integrity  Separate  Account  I"), 
Separate  Account  II  of  Integrity 
("Integrity  Separate  Account  II," 
together  with  Integrity  Separate  Account 
I,  the  "Integrity  Separate  Accounts"), 
National  Integrity  Life  Insurance 
Company  ("National  Integrity"), 
Separate  Account  I  of  National  Integrity 
("National  Integrity  Separate  Account 
I"),  Separate  Account  II  of  National 
Integrity  ("National  Integrity  Separate 
Account  II,"  together  with  National 
Integrity  Separate  Account  I,  the 
"National  Integrity  Separate  Accounts), 
Columbus  Life  Insurance  Company 
(Columbus  Life"  and  together  with 
Western-Southern,  Integrity  and 
National  Integrity,  the  "Insiu-ance 
Companies"  and  each  individually,  an 
"Insurance  Company")  and  Separate 
Account  1  of  Columbus  Life 
("Columbus  Life  Separate  Account  1," 
and  together  with  the  Western-Southern 
Separate  Accounts,  the  Integrity 
Separate  Accounts  and  the  National 
Integrity  Separate  Accounts,  the 
"Separate  Accounts")  (collectively,  the 
"Applicants"). 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  approving  the 
substitution  of  shares  of  (i)  the 


Touchstone  Money  Market  Ftmd  for 
shares  of  the  Fidelity  VIP  Money  Market 
Portfolio  and  (ii)  the  Putnam  VT 
International  Equity  Fimd  (fonnerly  the 
Putnam  VT  International  Growth  Fund) 
for  the  Touchstone  International  Equity 
Fund  (each  a  "Substitution"  collectively 
the  "Substitutions"). 
HUNG  DATE:  The  application  was  filed 
on  March  4,  2003  and  was  amended  and 
restated  on  June  19,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  July  18,  2003  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609. 
Applicants:  G.  Stephen  Wastek,  Esq., 
Integrity  Life  Insurance  Company,  515 
West  Market  Street,  Louisville, 
Kentucky  40202,  Elisabeth  A.  Dahl, 
Esq.,  Western-Southern  Life  Assiu-ance 
Company,  400  Broadway,  Cincinnati, 
Ohio  45202  and  Robert  N.  Hickey,  Esq., 
Sullivan  &  Worcester  LLP,  1666  K 
Street,  NW.,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Yuna  Peng,  Attorney,  at  (202)  942-0676, 
or  Loma  J.  MacLeod,  Branch  Chief,  at 
202-942-0670,  Office  of  Insurance 
Products,  Division  of  Investment 
Management. 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Public  Reference  Bremch  of  the 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549  (tel.  (202)  942- 
8090). 

Applicant's  Representations 

1.  Western-Southern  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Ohio.  It  is  a  wholly- 
owned  subsidiary  of  The  Western  and 
Southern  Life  Insurance  Company 
("WSLIC").  WSLIC  is  a  wholly-owned 
subsidiary  of  Western-Southern  Mutual 
Holding  Company,  a  mutual  holding 
company  organized  under  the  laws  of 
the  State  of  Ohio  in  2000. 


2.  Integrity  is  a  stock  life  insiu-ance 
company  organized  under  the  laws  of 
Ohio.  Integrity  is  an  indirect  wholly- 
owned  subsidiary  of  WSLIC. 

3.  National  Integrity  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  New  York.  National  Integrity  is 
a  direct  wholly-owned  subsidiary  of 
Integrity  and  an  indirect  wholly-owned 
subsidiary  of  WSLIC. 

4.  Columbus  Life  is  a  stock  life 
insurance  company  organized  under  the 
laws  of  the  State  of  Ohio.  It  is  a  wholly- 
owned  subsidiary  of  WSLIC. 

5.  Western-Southern  Separate 
Account  1  was  established  under  Ohio 
law  in  1992.  Western-Southern  Separate 
Account  1  is  registered  under  the  Act  as 
a  unit  investment  trust  and  is  used  to 
fimd  variable  annuity  contracts  issued 
by  Western-Southern.  Two  variable 
annuity  contracts  funded  by  Western- 
Southern  Separate  Account  1  are 
affected  by  this  application. 

6.  Westem-Soutnern  Separate 
Accoimt  2  was  established  under  Ohio 
law  in  1994.  Western- Southern  Separate 
Accoimt  2  is  registered -under  the  Act  as 
a  unit  investment  trust  and  is  used  to 
fund  variable  annuity  contracts  issued 
by  Western-Southern.  One  variable 
annuity  contract  funded  by  Western-   . 
Southern  Separate  Account  2  is  affected 
by  this  application. 

7.  Integrity  Separate  Account  I  was 
established  imder  Ohio  law  in  1986. 
Integrity  Separate  Account  I  is 
registered  under  the  Act  as  a  unit 
investment  trust  and  is  used  to  fund 
variable  annuity  contracts  issued  by 
Integrity.  Three  variable  annuity 
contracts  funded  by  Integrity  Separate 
Account  I  are  affected  by  this 
application. 

8.  Integrity  Separate  Account  II  was 
established  under  Ohio  law  in  1992. 
Integrity  Separate  Accoimt  II  is 
registered  under  the  Act  as  a  unit 
investment  trust  and  is  used  to  fund 
variable  annuity  contracts  issued  by 
Integrity.  One  variable  annuity  contract 
funded  by  Integrity  Separate  Account  II 
is  affected  by  this  application. 

9.  National  Integrity  Separate  Account 
I  was  established  under  New  York  law 
in  1992.  National  Integrity  Separate 
Account  I  is  registered  under  the  Act  as 
a  unit  investment  trust  and  is  used  to 
fund  variable  annuity  contracts  issued 
by  National  Integrity.  Three  variable 
annuity  contracts  funded  by  National 
Integrity  Separate  Account  I  are  affected 
by  this  application. 

10.  National  Integrity  Separate 
Account  II  was  established  under  New 
York  law  in  1992.  National  Integrity 
Separate  Account  U  is  registered  under 
the  Act  as  a  unit  investment  trust  and 
is  used  to  fund  variable  annuity 
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contracts  issued  by  National  Integrity. 
One  variable  annuity  contract  funded  by 
National  Integrity  Separate  Account  II  is 
affected  by  this  application. 

11.  Columbus  Life  Separate  Account  1 
was  established  under  Ohio  law  in 
1998.  Columbus  Life  Separate  Account 

1  is  registered  under  the  Act  as  a  unit 
investment  trust  and  is  used  to  fund 
variable  universal  life  insurance  policies 
issued  by  Columbus  Life.  One  variable 
universal  life  insurance  policy  funded 
by  the  Columbus  Life  Separate  Account 
1  is  affected  by  this  application.  The 
eleven  variable  annuity  contracts  and 
one  variable  universal  life  insurance 
policy  affected  by  this  application  are 
hereinafter  collectively  referred  to  as  the 
"Contracts." 

12.  Purchase  payments  under  the 
Contracts  are  allocated  to  one  or  more 
subaccounts  of  the  Separate  Accounts 
(the  "subaccounts").  Income,  gains  and 
losses,  whether  or  not  realized,  from 
assets  allocated  to  the  Separate 
Accounts  are,  as  provided  in  the 
Contracts,  credited  to  or  charged  against 
the  Separate  Accounts  without  regard  to 
other  income,  gains  or  losses  of  the 
applicable  Insurance  Company.  The 
assets  maintained  in  the  Separate 
Accounts  will  not  be  charged  with  any 
liabilities  arising  out  of  any  other 
business  conducted  by  the  applicable 
Insurance  Company.  Nevertheless,  all 
obligations  arising  under  the  Contracts, 
including  the  commitment  to  make 
annuity  pa5anents  or  death  benefit 
payments,  are  general  corporate 


obligations  of  the  applicable  Insurance 
Company.  Accordingly,  all  of  the  assets 
of  each  of  the  Insurance  Companies  are 
available  to  meet  its  obligations  under 
its  Contracts. 

13.  Each  of  the  Contracts  permits 
allocations  of  accumulation  value  to 
available  subaccounts  that  invest  in 
specific  investment  portfolios  of 
underlying  mutual  funds.  Each  Contract 
offers  between  17  and  33  portfolios  with 
respect  to  the  Contracts  funded  by  the 
Western-Southern  Separate  Accounts 
and  Columbus  Life  Separate  Account  1 
and  between  56  and  61  portfolios  with 
respect  to  the  Contracts  funded  by  the 
Integrity  Separate  Accounts  and  the 
National  Integrity  Separate  Accounts. 
Each  of  the  Contracts  offers  the  Fidelity 
VIP  Money  Market  Portfolio  and/or  the 
Touchstone  International  Equity  Fund, 
the  portfolios  that  are  the  subject  of  the 
Substitutions  (the  "Replaced  Funds"). 
Before  the  date  of  the  Substitutions,  the 
Touchstone  Money  Market  Fund,  which 
is  proposed  as  the  replacement  for  the 
Fidelity  VIP  Money  Market  Portfolio, 
and  the  Putnam  VT  hitemational  Equity 
Fund,  which  is  proposed  as  the 
replacement  for  the  Touchstone 
International  Equity  Fund,  (each  a 
"Replacement  Fund"  and  together,  the 
"Replacement  Funds"),  if  not  already 
offered  under  the  Contracts,  will  be 
added  to  the  Contracts,  as  applicable.  In 
addition^  included  in  the  Contracts  are 
several  alternative  fixed  interest  rate 
options  that  are  available  to  contract 
owners. 


14.  Each  of  the  Contracts  permit 
transfers  of  accumulation  value  from 
one  subaccount  to  another  subaccount 
at  any  time  prior  to  the  extended 
coverage  period  that  begins  at  the 
insiired's  age  100  (in  the  case  of 
Contracts  relating  to  the  variable 
insurance  policy)  or  prior  to 
annuitization  (in  the  case  of  Contracts 
relating  to  variable  aimuities),  subject  to 
certain  restrictions  and  charges 
described  below.  No  sales  charge 
applies  to  such  a  transfer  of 
accumulation  value  among  subaccounts. 

15.  The  Contracts  permit  up  to  twelve 
free  transfers  diu-ing  any  contract  year. 
A  fee  may  be  imposed  on  transfers  in 
excess  of  twelve  transfers  in  a  contract 
year.  Transfers  must  be  at  least  $250,  or, 
if  less,  the  entire  amount  in  the 
subaccount  from  which  value  is  to  be 
transferred.  A  variety  of  types  of 
automatic  scheduled  transfers  are 
permitted  without  charge  and  are  not 
counted  against  the  twelve  free  transfers 
in  a  contract  year. 

16.  Each  of  the  Contracts  reserves  the 
right,  upon  notice  to  contract  owners 
and  compliance  with  applicable  law,  to 
add,  combine  or  remove  subaccoimts,  or 
to  vdthdraw  assets  fit)m  one  subaccount 
and  put  them  into  another  subaccount. 
This  reserved  right  is  disclosed  in  each 
Contract's  prospectus. 

17.  Each  Insurance  Company,  on  its 
behalf  and  on  behalf  of  the  Separate 
Accounts  set  forth  below,  propose  the 
following  Substitutions: 


Proposed  substitution 


(i)  the  Touchstone  Money  Market  Fund  for  shares  of  the  Fidelity  VIP 
Money  Market  Portfolio. 

(ii)  the  Putnam  VT  International  Equity  Fund  for  shares  of  the  Touch- 
stone International  Equity  Fund. 


Separate  accounts 


Integnty  Separate  Account  I.  Integrity  Separate  Account  II,  National  In- 
tegrity Separate  Account  I,  National  Integrity  Separate  Account  II 

Western-Southern  Separate  Account  1,  Western-Southern  Separate 
Account  2,  Integrity  Separate  Account  I,  Integrity  Separate  Account 
II,  National  Integrity  Separate  Account  I.  National  Integrity  Separate 
Account  II,  Columbus  Life  Separate  Account  1. 


18.  In  the  case  of  the  Substitution 
relating  to  the  Touchstone  Money 
Market  Fund,  shares  of  each  class  of  the 
Replaced  Fimd  will  be  liquidated  and 
the  proceeds  will  be  used  to  purchase 
shares  of  the  equivalent  corresponding 
class  of  the  Replacement  Fund.  Class  I 
shares  of  the  Touchstone  Money  Market 
Fimd  (which  have  no  Rule  12b-l  fee) 
will  be  substituted  for  Initial  class 
shares  of  the  Fidelity  VIP  Money  Market 
Portfolio  (which  have  no  Rule  12b-l 
fee)  and  Class  SC  shares  of  Touchstone 
Money  Market  Fund  (which  have  a  Rule 
12b-l  fee  of  0.25%)  will  be  substituted 
for  Service  Class  2  shares  of  the  Fidelity 
VIP  Money  Market  Portfolio  (which 
have  a  Rule  12b-l  fee  of  0.25%).  In  the 
case  of  the  Substitution  relating  to  the 


Putnam  VT  International  Equity  Fund, 
Class  IB  shares  of  the  Putnam  VT 
International  Equity  Fund  (which  have 
a  Rule  12b-l  fee  of  0.25%)  will  be 
substituted  for  Class  I  shares  of  the 
Touchstone  International  Equity  Fimd 
(which  have  no  Rule  12b-l  fee). 
19.  Touchstone  Advisors,  Inc. 
("Touchstone"),  a  wholly-owned 
subsidiary  of  WSLIC,  serves  as  the 
investment  adviser  to  the  Touchstone 
International  Equity  Fund  and  to  the 
Touchstone  Money  Market  Fund. 
Fidelity  Management  and  Research 
Company  serves  as  the  investment 
adviser  to  the  Fidelity  VIP  Money 
Market  Portfolio.  Putnam  Investment 
Management,  LLC  serves  as  investment 
adviser  to  the  Putnam  VT  International 


Equity  Fund.  Fidelity  Management  and 
Research  Company  and  Putnam 
Investment  Management,  LLC  are 
unaffiliated  with  Touchstone  and  the 
Insurance  Companies. 

20.  The  investment  objectives, 
policies  and  restrictions  of  the 
Replacement  Funds  are  in  each  case 
substantially  similar  to  the  investment 
objectives,  policies  and  restrictions  of 
the  respective  Existing  Funds.  Set  forth 
below  is  a  description  of  the  investment 
objectives  and  principal  investment 
policies  of  each  Existing  Fund  and  its 
corresponding  Replacement  Fund. 

21.  The  Fidelity  VIP  Money  Market 
Portfolio  is  a  separate  series  of  the 
Variable  Products  Insurance  Fimd.  The 
Fidelity  VIP  Money  Market  Portfolio 
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seeks  to  earn  a  high  level  of  cvirrent 
income  while  preserving  capital  and 
providing  liquidity.  It  invests  only  in 
high-quality,  U.S.  dollar  denominated 
money  market  securities  of  domestic 
and  foreign  issuers,  such  as  certificates 
of  deposit,  obligations  of  governments 
and  their  agencies,  and  commercial 
paper  and  notes. 

(22.  The  Touchstone  Money  Market 
Fund  is  a  separate  series  of  the 
Touchstone  Variable  Series  Trust,  an 
opeu-end  management  investment 
company  registered  under  the  Act.  The 
Touchstone  Money  Market  Fimd  seeks 
high  current  income,  consistent  with 
liquidity  and  stability  of  principal.  The 
Fund  invests  in  high-quality  money 
market  instruments.  The  Fimd's 
investments  may  include  domestic  bank 
obligations,  including  certificates  of 
deposit,  bankers'  acceptances  and  time 
deposits;  U.S.  Government  obligations 
issued  directly  by  the  U.S.  Treasiuy  or 
by  agencies  of  the  U.S.  Goverrunent; 
short-term  corporate  debt  obligations 
and  taxable  and  tax-exempt  municipal 
securities. 

23.  The  Touchstone  International 
Equity  Fund  is  a  separate  series  of  the 
Touchstone  Variable  Series  Trust.  The 
investment  objective  of  the  Touchstone 
International  Equity  Fund  is  to  seek 
long-term  growth  of  capital  through 
investment  in  equity  securities  of 
foieign  issuers.  The  Fund  seeks  growth 
of  capital.  This  means  that  the  Fund 
looks  for  investments  that  it  thinks  will 
increase  in  value  over  a  period  of  3  to 

5  years.  Under  normal  circumstances, 
the  Fimd  will  invest  at  least  80%  of  net 
assets  in  the  common  stock  and 
preferred  stock  of  foreign  companies  in 
at  least  3  countries  outside  of  the  United 
States.  The  Fund  focuses  on  mid-  and 
Iai;ge-capitalization  located  in  Europe, 
Australia  and  the  Far  East.  The  Fund 
may  invest  up  to  15%  of  its  assets  in 
securities  issued  by  companies  located 
in  emerging  market  coimtries. 

24.  The  Putnam  VT  International 
Equity  Fund  is  a  separate  series  of 
Putnam  Variable  Trust,  an  open-end 
management  investment  company 
registered  under  the  Act.  The  Putnam 
VT  International  Equity  Fund  seeks 
capital  appreciation.  It  invests  mainly  in 
common  stocks  of  companies  outside 
the  United  States.  The  Fund's 
investment  adviser  looks  for  companies 
it  believes  to  have  favorable  investment 
potential.  For  example,  it  may  purchase 
stocks  of  companies  with  stock  prices 
that  reflect  a  value  lower  than  that 
which  the  investnient  adviser  places  on 
the  company.  The  Fund  invehs  mainly 
in  mid-sized  and  large  companies, 
although  it  can  invest  in  companies  of 
any  size.  Although  the  Fund  emphasizes 


investments  in  developed  countries,  it 
may  also  invest  in  companies  located  in 
emerging  markets. 

25.  The  Substitutions  sbk  a  part  of  a 
restructuring  designed  to  eliminate  the 
offering  of  overlapping  funds  in  the 
Western-Southern  enterprise  and  those 
available  from  imaffiliated  funds  which 
also  are  available  as  investment  options, 
with  similar  investment  objectives  and 
strategies  and  to  eliminate 
uncompetitive  products  based  on 
performance  history  or  lack  of  ability  to 
gather  assets  to  be  operationally 
efficient  that  serve  as  funding  vehicles 
for  insurance  contracts  issued  by 
Westem-Southem  and  its  affiliates, 
including  the  bisiuance  Gompanies. 

26.  The  Substitution  of  Touchstone 
Money  Market  Fuind  for  Fidelity  VIP 
Money  Market  Portfolio,  which  replaces 
an  outside  fund  with  a  fund  for  which 
Touchstone  acts  as  investment  adviser 
also  will  permit  Touchstone,  under  the 
Multi-Manager  Order,  to  hire,  monitor 
and  replace  sub-advisers  as  necessary  to 
seek  optimal  performance.  Before 
Touchstone  Money  Market  Fund  can 
rely  on  the  Multi-Manager  Order,  the 
operation  of  the  Touchstone  Money 
Market  Fimd  as  a  multi-manager  fund, 
as  described  in  the  application  for  the 
Multi-Manager  Order,  will  be  approved, 
following  the  proposed  Substitution,  by 
a  majority  of  the  outstanding  voting 
seciuities  of  the  Touchstone  Money 
Market  Fund. 

27.  In  addition,  contract  owners  with 
sub-account  balances  invested  in  shares 
of  the  Replacement  Funds  will  have  a 
lower  management  fee  and  the  same  (or 
lower  in  the  case  of  Class  I  shares]  total 
expense  ratio  taking  into  account  fund 
expenses  and  fee  waivers,  in  the  case  of 
the  Touchstone  Money  Market  Fund, 
and  a  lower  management  fee  and  a 
lower  total  expense  ratio  taking  into 
account  fund  expenses  (including  Rule 
1 2b-l  fees)  in  the  case  of  the  Putnam 
VT  International  Equity  Fund.  With 
respect  to  the  Substitution  of  the  Class 
IB  shares  of  the  Putnam  VT 
International  Equity  Fund  for  the  Class 

I  shares  of  the  Touchstone  International 
Equity  Fund,  the  Insurance  Companies 
considered  the  fact  that  the  Class  IB 
shares  were  already  an  investment 
option  under  certain  contracts  issued  by 
Integrity  and  National  Integrity. 
Moreover,  there  will  be  no  increase  in 
Contract  fees  and  expenses,  including 
mortality  and  expense  risk  fees  and 
administration  and  distribution  fees 
charged  to  the  Separate  Accounts  as  a 
result  of  the  Substitutions.  The 
Applicants  believe  that  the  Replacement 
Funds  have  investment  objectives, 
policies  and  risk  profiles  that  are 
substantially  similar  to  the 


corresponding  Replaced  Funds  to  make 
those  Replacement  Funds  appropriate 
candidates  as  substitutes.  The  Insurance 
Companies  considered  the  performance 
history  of  the  Replaced  Funds  and  the 
Replacement  Funds  and  determined 
that  no  contract  owners  would  be 
materially  adversely  affected  as  a  result 
of  the  Substitutions. 

28.  With  respect  to  the  Substitution 
relating  to  the  Touchstone  international 
Equity  Fund,  the  Applicants  represent 
that  (i)  the  Insurance  Compsmies  will 
not  receive,  for  three  years  from  the  date 
of  the  Substitution,  any  direct  or 
indirect  benefits  from  the  Replacement 
Fund,  its  adviser  or  underwriter  (or 
their  affiliates),  in  coimection  with 
assets  representing  contract  values  of 
Contracts  affected  by  the  Substitution,  at 
a  higher  rate  than  they  had  received 
from  the  Replaced  Fund,  its  adviser  or 
underwriter  (or  their  affiliates), 
including  without  limitation:  Rule  12b- 
1,  shareholder  service,  administration  or 
other  service  fees,  revenue  sharing  or 
other  arrangements  in  connection  with 
such  assets;  and  (ii)  the  Substitution  and 
the  selection  of  the  Replacement  Fund 
was  not  motivated  by  any  financial 
consideration  paid  or  to  be  paid  to  the 
Insurance  Companies  by  the 
Replacement  Fund,  its  adviser  or 
underwriter  or  their  respective  affiliates. 

29.  The  following  describes  the 
proposed  Substitutions  with  respect  to  ' 
each  Fund's  comparative  performance 
history  and  comparative  fund  expenses. 

Fidelity  VIP  Money  Market  Portfolio- 
Touchstone  Money  Market  Fund 

The  Applicants  represent  that  the 
historical  performance  of  Touchstone 
Money  Market  Fimd  for  the  year  ended 
December  31,  2002  is  comparable  to  and 
for  the  three-month  period  ended  April 
30,  2003  and  year-to-date  through  April 
30,  2003  exceeds  that  of.  Fidelity  VIP 
Money  Market  Portfolio.  Effective  April 
28,  2003,  Touchstone  Money  Market 
Fimd's  management  fee  was  reduced  to 
0.18%.  In  addition,  the  Fund  entered 
into  a  Sponsor  Agrefement  with 
Touchstone,  effective  April  28,  2003, 
whereby  total  annual  operating 
expenses  for  the  Class  I  shares  will  not 
exceed  0.28%  and  total  annual 
operating  expenses  for  the  Class  SC 
shares  will  not  exceed  0.55%  through 
December  31,  2005.  The  Sponsor 
Agreement  will  be  amended  with 
respect  to  Class  SC  shares  prior  to  the 
Substitution  to  provide  that  total  annual 
operating  expenses  will  not  exceed 
0.54%  for  at  least  two  years  from  the 
date  of  the  Substitution.  As  a  result  of 
the  change  in  management  fee  and  the 
expense  cap  contained  in  the  amended 
Sponsor  Agreement,  as  set  forth  below. 
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the  management  fee  of  Touchstone 
Money  Market  Fxmd  is  lower  than  that, 
of  Fidelity  VIP  Money  Market  Portfolio, 


and,  including  expense  waivers. 
Touchstone  Money  Market  Fimd's  total 
annual  operating  expenses  are  the  same 


(or  lower  in  the  case  of  Class  I  shares) 
as  those  of  Fidelity  VIP  Money  Market 
Portfolio. 


In  percent 


Management  Fee 

12b-1  fee 

Other  Expenses 

Total  Annual  Operating  Expenses 

Waivers  

Net  Expenses  


Fidelity  VIP  money  market  portfolio 
(Initial  Class)* 


0.20 


0.09 
0.29 


0.29 


Touchstone 
money  market 
fund  (Class  I) ' 


0.18 


0.96 
•1.14 
0.86 
0.28 


•Expenses  for  fiscal  year  ended  December  31,  2002. 

**  Based  on  estimated  amounts  for  the  current  fiscal  year. 

'  Pro  forma  expenses  for  fiscal  year  ended  December  31 ,  2002  giving  effect  to  amended  Sponsor  Agreement 


Fidelity  VIP 
money  market 
portfolio  (Serv- 
ice Class  2)* 


0.20 

25 

0.09 

0.54 


0.54 


Touchstone 

money  market 

fund  (Class 

SO* 


0.18 
25 
0.53 
0.96 
0.42 
0.54 


Found  Performance  as  of  April  30, 
2003 


In  percent 


Fidelity  VIP  Money  Market  Portfolio  (Initial  Class) 
Touchstone  Money  Market  Fund  (Class  I) '  2* 


One  Year* 


1.69 
1.58 


Three-Month 


0.26 
0.27 


YTD 


0.36 
0.37 


*  For  calendar  year  ended  December  31 ,  2002 
io!r!.^fZ^iS'nTa.Va^T''^^^  '^°"''  ''"^''  '"""  *""  ^^^"'^^  °"  ^P"'  ^^-  ^^^^  and  has  not  yet  commenced  operations.  No  per- 

n  crL/®  I°^^^^°Pt  '*^u"®y  ^f  ^®'  ^^"^'^  perfomiance  for  the  one  year  ended  December  31,  2002  reflects  total  annual  ooeratinc  exoenses  of 
Om-/o.  As  indicated  above,  effective  April  28,  2003,  the  totalannual  operating  expenses  of  the  Fund  a  re  m  ted  ^^0  28VX  Class  I  EI  ll 
Kn  '^V  °"  "^'^  '"  ^""^^  '^^  ''^  °"^  '^^'  ^"^  DecembeTsi,  2o52.  tKl  Touchstone  Mo4  mSIfL^  p^rfo^^^^ 


Touchstone  International  Equity 
Fund — Putnam  VT  International  Equity 
Fund 

The  Applicants  represent  that  the 
historical  performance  of  Putnam  VT 
International  Equity  Fund  for  the  one-. 


three-,  and  five-year  periods  ended 
April  30,  2003  and  year-to-date  through 
April  30,  2003  has  exceeded  that  of  the 
Touchstone  International  Equity  Fund. 
In  addition,  as  set  forth  below,  the 
management  fee  and  total  armual 

In  percent 


operating  expensefs  (including  a  Rule 
12b-l  fee  of  0.25%)  of  Putnam  VT 
International  Equity  Fund,  both  before 
and  after  expense  waivers,  are  lower 
than  those  of  Touchstone  International 
Equity  Fimd. 


Management  Feei 

12b-1  fee 

Ottier  Expenses 

Totat  Annual  Operating  Expenses 

Waivers 

Net  Expenses 


*  Expenses  for  fiscal  year  ended  December  31 ,  2002 


Touchstone 

Intemational 

Equity  Fund 

(Class  I)  * 


0.95 


Putnam  VT 
Intemational 
Equity  Fund 
(Class  IB)* 


0.76 

'0.25 

0.18 

1.19 


1.19 


JJlTf^^™*^  ^*^'^/  Distribution  Plan  with  respect  (o  its  Class  IB  shares  to  compensate  Putnam  Retail  Manaoement  (the  Fund*s  ureter 
Tmstees  of  the  Fund  currently  i.mrt  payntents  on  Class  IB  shares  to  025%  of  average  net  assets. 


on  Class  IB  shares.  The 


Fund  Performance  as  of  April  30, 
2003 
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[In  percent] 


Touchstone  International  Equity  (Class  I)  

Putnam  VT  International  Equity  Fund  (Class  IB) 


1  Year 


-23.50 
-18.0t 


3  Year 


-22.97 
-15.40 


5  Year 


-10.05 
-1.26 


YTD 


1.75 
0.12 


30.  The  Substitutions  will  take  place 
at  the  Funds'  relative  net  asset  values 
determined  on  the  date  of  the 
Substitutions  in  accordance  with 
Section  22  of  the  Act  and  Rule  22c-l 
thereimder  with  no  change  in  the 
amoimt  of  any  contract  owner's  cash 
value  or  death  benefit  or  in  the  dollar 
value  of  his  or  her  investment  in  any  of 
the  subaccoimts.  Accordingly,  there  will 
be  no  financial  impact  on  any  contract 
owner.  The  Substitutions  will  be 
effected  by  having  each  of  the 
subaccounts  that  invests  in  the  Replaced 
Funds  redeem  its  shares  at  the  net  asset 
value  calculated  on  the  date  of  the 
Substitution  and  purchase  shares  of  the 
respective  Replacement  Fund  at  the  net 
asset  value  calculated  on  the  same  date. 

l31.  The  Substitutions  will  be 
described  in  supplements  to  the 
prospectuses  for  the  Contracts 
("Stickers")  filed  with  the  Commission 
and  mailed  to  contract  owners.  The 
Stickers  will  give  contract  owners  notice 
of  the  Substitutions  and  will  describe 
the  reasons  for  engaging  in  the 
Substitutions.  The  Stickers  will  also 
inform  contract  owners  with  value 
allocated  to  a  subaccount  investing  in 
the  Replaced  Funds  that  no  additional 
amount  may  be  allocated  to  those 
subaccounts  on  or  after  the  date  of  the 
Substitutions.  In  addition,  the  Stickers 
wUl  inform  affected  contract  owners 
that  they  will  have  the  opportunity  to 
reallocate  accumulation  value  prior  to 
the  Substitutions  fi-om  the  subaccounts 
investing  in  the  Replaced  Funds,  and  for 
30  days  after  the  Substitutions  from  the 
subaccounts  investing  in  the 
Replacement  Funds  to  subaccounts 
investing  in  other  portfolios  available 
under  the  respective  Contracts,  without 
the  imposition  of  any  transfer  charge  or 
limitation  and  without  diminishing  the 
number  of  free  transfers  that  may  be 
made  in  a  given  contract  year. 

32.  The  prospectuses  for  the 
Contracts,  as  supplemented  by  the 
Stickers,  will  reflect  the  Substitutions. 
Each  contract  owner  will  be  provided 
with  a  prospectus  for  the  Replacement 
Funds  before  the  Substitutions,  unless 
such  contract  owner  has  already 
received  a  copy  of  such  prospectus  in 
the  ordinary  course.  Within  five  days 
after  the  Substitutions,  the  Insurance 
Companies  will  each  send  affected 


contract  owners  written  notice  that  the 
Substitutions  have  occurred.  This 
written  notice  will  also  reiterate  to 
contract  owners  that  they  will  have  the 
opportimity  to  reallocate  accumulation 
value  for  30  days  after  the  Substitutions 
from  the  subaccounts  investing  in  the 
Replacement  Funds  to  subaccounts 
investing  in  other  portfolios  available 
under  the  respective  Contracts. 

33.  The  Insurance  Companies,  as 
applicable,  will  pay  all  expenses  and 
transaction  costs  of  the  Substitutions, 
including  all  legal,  accounting  and 
brokerage  expenses  relating  to  the 
Substitutions.  No  costs  will  be  borne  by 
contract  owners.  Affected  contract 
owners  will  not  incur  any  fees  or 
charges  as  a  result  of  the  Substitutions, 
nor  will  their  rights  or  the  obligations  of 
the  Applicants  under  the  Contracts  be 
altered  in  any  way.  The  Substitutions 
will  not  cause  the  fees  and  charges 
under  the  Contracts  currently  being  paid 
by  contract  owners  to  be  greater  after  the 
Substitutions  than  before  the 
Substitutions.  The  Substitutions  will 
have  no  adverse  tax  consequences  to 
contract  owners  and  will  in  no  way  alter 
the  tax  benefits  to  contract  owners. 

34.  Applicants  believe  that  their 
request  satisfies  the  standards  for  relief 
of  Section  26(c)  of  the  Act.  as  set  forth 
below,  because  the  affected  contract 
owners  will  have: 

(i)  Contract  values  allocated  to  a 
subaccount  invested  in  a  Replacement 
Fund  with  an  investment  objective  and 
investment  policies  substantially  similar 
to  the  investment  objective  and  policies 
of  the  Replaced  Fund;  (ii)  Superior  or 
comparable  performance  to  that  of  the 
Replaced  Fund^;  and  (iii)  Current  total 
annual  operating  expenses  that  are  the 
same  or  lower  than  those  of  the 
Replaced  Fimd. 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  Act  makes  it 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  seciuity  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission 
approves  the  substitution.  The 
Commission  will  approve  such  a 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 


intended  by  the  policy  and  provisions  of 
the  Act. 

2.  The  piupose  of  Section  26(c)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  by  preventing 
imscrutinized  substitutions  that  might, 
in  effect,  force  shareholders  dissatisfied 
with  the  substituted  security  to  redeem 
their  shares,  thereby  possibly  inciuxing 
either  a  loss  of  the  sales  load  deducted 
from  initial  premium  payments,  an 
additional  sales  load  upon  reinvestment 
of  the  redemption  proceeds,  or  both. 
Moreover,  in  the  insurance  product 
context,  a  contract  owner  forced  to 
redeem  may  suffer  adverse  tax 
consequences.  Section  26(c)  affords  this 
protection  to  investors  by  preventing  a 
depositor  or  trustee  of  a  unit  investment 
trust  that  holds  shares  of  one  issuer 
from  substituting  for  those  shares  the 
shares  of  another  issuer,  unless  the 
Commission  approves  that  substitution. 

3.  The  purposes,  terms  and  conditions 
of  the  Substitution  are  consistent  with 
the  principles  and  piuposes  of  Section 
26(c)  and  do  not  entail  any  of  the  abuses 
that  Section  26(c)  is  designed  to 
prevent. 

4.  Substitutions  have  been  common 
where  the  substitute  portfolio  has 
investment  objectives  and  policies  that 
are  similar  to  those  of  the  eliminated 
portfolio,  current  expenses  that  are 
similar  to  or  lower  than  those  of  the 
eliminated  portfolio,  and  performance 
that  is  similar  to  or  better  than  that  of 
the  eliminated  portfolio. 

5.  In  both  cases  the  investment 
objectives  and  policies  of  the 
Replacement  Funds  are  sufficienUy 
similar  to  those  of  the  corresponding 
Replaced  Funds  that  contract  owners 
will  have  reasonable  continuity  in 
investment  exjsectations.  Accordingly, 
the  Replacement  Funds  are  appropriate 
investment  vehicles  for  those  contract 
owners  who  have  contract  values 
allocated  to  the  Replaced  Fimds. 

6.  The  management  fee  and  current 
total  armual  operating  expenses 
(including  Rule  12b-l  fees)  are  lower 
than  those  of  the  Replaced  Fund,  in  the 
case  of  the  Putnam  VT  International 
Equity  Fimd.  In  the  case  of  the 
Touchstone  Money  Market  Fund,  the 
management  fee  is  lower  than  that  of  the 
Replaced  Fund  and  total  annual 
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operating  expenses,  taking  into  effect 
expenses  waivers,  will  be  the  same  (or 
lower  in  the  case  of  Class  I  shares).  The 
Putnam  VT  International  Equity  Fund 
has  had  consistently  better  performance 
than  the  Touchstone  International 
Equity  Fund  since  its  inception,  and  the 
Touchstone  Money  Market  Fund  has 
had  comparable  historical  performance 
for  the  year  ended  December  31,  2002  to 
that  of  the  Fidelity  VIP  Money  Market 
Portfolio  and  its  performance  has 
exceeded  that  of  the  Fidelity  VIP  Money 
Market  Portfolio  for  the  three-month 
period  ended  April  30,  2003  and  year- 
to-date  through  April  30,  2003. 

7.  The  Substitutions  will  not  result  in 
the  type  of  costly  forced  redemption 
that  Section  26(c)  was  intended  to  guard 
against  and,  for  the  following  reasons, 
are  consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  Act: 

(a)  Each  of  the  Replacement  Funds  is 
an  appropriate  portfolio  to  which  to 
move  contract  owners  with  values 
allocated  to  the  Replaced  Funds  because 
the  portfolios  have  substantially  similar 
investment  objectives  and  policies. 

(b)  The  costs  of  the  Substitutions, 
including  any  brokerage  costs,  will  be 
borne  by  the  Insurance  Companies  and 
will  not  be  borne  by  contract  owners. 
No  charges  will  be  assessed  to  effect  the 
Substitutions. 

(c)  The  Substitutions  will  be  at  the  net 
asset  values  of  the  respective  shares 
without  the  imposition  of  any  transfer 
or  similar  charge  and  with  no  change  in 
the  amount  of  any  contract  owner's 
accumulation  value  or  death  benefit. 

(d)  The  Substitutions  will  not  cause 
the  fees  and  charges  under  the  Contracts 
currently  being  paid  by  contract  owners 
to  be  greater  after  the  Substitutions  than 
before  the  Substitution  and  will  result 
in  contract  owners*  contract  values 
being  moved  to  portfolios  with  lower 
ciurent  total  annual  operating  expenses 
(including  a  lower  current  management 
fee)  than  the  Replaced  Fund,  in  the  case 
of  the  Putnam  VT  International  Equity 
Fund,  and  the  same  (or  lower)  total 
annual  operating  expenses  (including  a 
lower  current  management  fee)  as  the 
current  total  annual  operating  expenses 
of  the  Replaced  Fund  in  the  case  of  the 
Touchstone  Money  Market  Fund. 

^  (e)  Touchstone  will  cap  total  annual 
operating  expenses  of  the  Touchstone 
Money  Market  Fund  Class  I  shares  at 
0.28%  of  average  daily  net  assets 
through  December  31.  2005  and  Class 
SC  shares  at  0.54%  of  average  daily  net 
assets  for  at  least  two  years  from  the 
date  of  the  Substitution. 

(f)  All  contract  owners  will  be  given 
notice  of  the  Substitutions  prior  to  the 
Substitutions  and  will  have  an 
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opportunity  for  30  days  after  the 
Substitutions  to  reallocate  accumulation 
value  among  other  available 
subaccounts  without  the  imposition  of 
any  transfer  charge  or  limitation  and 
without  being  counted  as  one  of  the 
contract  owner's  free  transfers  in  a 
contract  year. 

(g)  Within  five  days  after  the 
Substitutions,  the  Insurance  Companies 
will  send  to  its  affected  contract  owners 
written  confirmation  that  the 
Substitutions  have  occurred. 

(h)  For  those  contract  owners  who  are 
contract  owners  on  the  date  of  the 
Substitutions,  the  Insurance  Companies 
will  not  increase  Separate  Account  or 
Contract  fees  and  expenses  for  a  two- 
year  period  beginning  on  the  date  of  the 
Substitutions. 

(i)  The  Substitutions  will  in  no  way 
alter  the  insurance  benefits  to  contract 
owners  or  the  contractual  obligations  of 
the  Insurance  Companies. 

(j)  The  Substitutions  will  have  no 
adverse  tax  consequences  to  contract 
owners  and  will  in  no  way  alter  the  tax 
benefits  to  contract  owners. 

Conclusion 

Applicants  assert  that  for  the  reasons 
summarized  above,  the  requested  order 
approving  the  Substitution  should  be 
granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-16517  Filed  6-30-03;  8:45  am) 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48064;  File  No.  S7-966] 

Program  for  Allocation  of  Regulatory 
Responsibilities  Pursuant  to  Rule  17d- 
2;  Order  Granting  Approval  of  Plan  and 
Amendment  No.  1  Thereto  for 
Allocation  of  Regulatory 
Responsibilities  Between  the  National 
Association  of  Securities  Dealers,  Inc. 
and  the  International  Securities 
Exchange,  Iih:. 

)une  19.  2003. 

On  January  7.  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD'or  "Association")  and  the 
International  Securities  Exchange,  Inc. 
("ISE")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  a  plan,  pursuant  to 
Section  17(d)  of  the  Seciu-ities  Exchange 
of  1934  ("Act")  1  and  Rule  17d-2 


thereunder,^  for  allocation  of  regulatory 
responsibilities  relating  to  options- 
related  sales  practices.  3  On  May  1,  2003, 
NASD  and  ISE  filed  Amendment  No.  1 
to  the  plan.*  The  regulatory 
responsibilities  transferred  to  the  NASD 
under  this  plan,  as  amended,  for 
common  members  of  the  ISE  and  NASD 
are  all  the  regulatory  responsibilities 
initially  allocated  to  the  ISE  under  a 
1 7d-2  plan  for  allocating  regulatory 
responsibilities  with  respect  to  options- 
related  sale  practices  executed  by 
several  SROs  that  was  approved  by  the 
Commission. 3 

The  plan,  including  Amendment  No. 
1,  was  published  for  comment  on  May 
21.  2003.**  The  Commission  received  no 
comments  on  the  plan.  This  order 
approves  the  plan,  as  amended. 
Accordingly,  the  NASD  shall  assume,  in 
addition  to  the  regulatory 
responsibilities  it  already  has  under  the 
Act,  the  regulatory  responsibilities 
allocated  to  it  under  the  plan,  as 
amended.  At  the  same  time,  the  ISE  is 
relieved  of  those  regulatory 
responsibilities  allocated  to  the  NASD. 


I.  Introduction 

Section  19(g)(1)  of  the  Act,^  among 
other  things,  requires  every  national 
securities  exchange  and  registered 
securities  association  ("SRO")  to 
examine  for,  and  enforce  compliance  by. 
its  members  and  persons  associated 
with  its  members  with  the  Act.  the  rules 
and  regulations  thereunder,  and  the 
SRO's  own  rules,  unless  the  SRO  is 
relieved  of  this  responsibility  pursuant 
to  section  17(d)  or  19(g)(2)  of  the  Act.s 
Without  this  relief,  the  statutory 
obligation  of  each  individual  SRO  could 
result  in  a  pattern  of  multiple 
examinations  of  broker-dealers  that 
maintain  memberships  in  more  than  one 
SRO  ("common  members").  This 
regulatory  duplication  would  add 
unnecessary  expenses  for  common 
members  and  their  SROs. 

Section  1 7(d)(l )  of  the  Act  was 
intended,  in  part,  to  eliminate 


'  15  U.S.C.  78q(d). 


n7CFR240.17d-2. 

3  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Sanow,  Assistant  Director.  Division  of  Market 
Regulation  ('Division"),  SEC,  dated  January  6, 
2003. 

■•  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel.  ISE.  to  Nancy 
Sanow,  Assistant  Director,  Division,  SEC,  dated 
April  30,  2003.  Amendment  No.  1  deleted 
paragraphs  5.1  and  5.2  of  the  plan  filed  on  lanuarv 
7.  2003. 

5  See  Securities  Exchange  Act  Release  No.  46800 
(November  8,  2002),  67  FR  69774  (November  19 
2002). 

*See  Securities  Exchange  Act  Release  No.  47871 
(May  14.  20031,  68  FR  27869  (May  21.  2003). 
'  15  U.S.C.  78s(g)(l). 
8  15  U.S.C.  78q(d)  and  15  U.S.C.  78s(g)(2). 
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lecessary  multiple  examinations  and 
regulatory  duplication.^  With  respect  to 
a  common  member,  Section  17(d)(1) 
authorizes  the  Commission,  by  rule  or 
order,  to  relieve  an  SRO  of  the 
responsibility  to  receive  regulatory 
reports,  to  examine  for  and  enforce 
compliance  with  applicable  statutes, 
rules  and  regulations,  or  to  perform 
other  specified  regulatory  functions. 

To  implement  Section  17(d)(1),  the 
Commission  adopted  two  rules:  Rule 
17d-l  and  Rule  17d-2  under  the  Act."* 
Rule  17d-l,  adopted  on  April  20, 
1976,"  authorizes  the  Commission  to 
name  a  single  SRO  as  the  designated 
examining  authority  ("DEA")  to 
examine  common  members  for 
compliance  with  financial  responsibility 
requirements  imposed  by  the  Act,  or  by 
Commission  or  SRO  rules.  When  an 
SRO  has  been  named  as  a  common 
member's  DEA,  all  other  SROs  to  which 
the  common  member  belongs  are 
relieved  of  the  responsibility  to  examine 
the  firm  for  compliance  with  applicable 
financial  responsibility  rules. 

Dn  its  face.  Rule  17d-l  deals  only 
with  an  SRO's  obligations  to  enforce 
broker-dealers'  compliance  with  the 
financial  responsibility  requirements. 
Rule  17d-l  does  not  relieve  an  SRO 
from  its  obligation  to  examine  a 
common  member  for  compliance  with 
its  own  rules  and  provisions  of  the 
federal  securities  laws  governing 
matters  other  than  financial 
responsibility,  including  sales  practices, 
and  trading  activities  and  practices. 

To  address  regulatory  duplication  in 
these  other  areas,  on  October  28, 1976, 
the  Commission  adopted  Rule  1 7d-2 
under  the  Act.'^  This  rule  permits  SROs 
to  propose  joint  plans  allocating 
regulatory  responsibilities  with  respect 
to  common  members.  Under  paragraph 
(c)  of  Rule  17d-2,  the  Commission  may 
declare  such  a  plan  effective  if,  after 
providing  for  notice  and  comment,  it 
determines  that  the  plan  is  necessary  or 
appropriate  in  the  public  interest  and      * 
for  the  protection  cf  investors,  to  foster 
cooperation  and  coordination  among  the 
SROs,  to  remove  impediments  to  and 
foster  the  development  of  a  national 
market  system  and  a  national  clearance 
and  settlement  system,  and  in 
conformity  with  the  factors  set  forth  in 
Section  17(d)  of  the  Act.  Commission 


"15  U.S.C.  78q(d).  See  also  Securities  Acts 
Amendments  of  1975,  Report  of  the  Senate 
Committee  on  Banking.  Housing,  and  Urban  Affairs 
to  Accompany  S.  249,  S.  Rep.  No.  94-75,  94th 
Cong.,  1st  Session.  32  (1975), 

••17  CFR  240.17d-l  and  17  CFR  240.17d-2. 

'•  See  Securities  Exchange  Act  Release  No.  12352, 
41  FR  18809  (May  3,  1976). 

•'  See  Securities  Exchange  Act  Release  No.  12935, 
41  FR  49093  (November  8, 1976). 


approval  of  a  plan  filed  pursuant  to  Rule 
17d-2  relieves  an  SRO  of  those 
regulatory  responsibilities  allocated  by 
the  plan  to  another  SRO. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  plan  is  consistent  with  the 
factors  set  forth  in  Section  17(d)  of  the 
Act  13  and  Rule  17d-2(c)i'»  in  that  the 
proposed  plan  is  necessary  or 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors,  to  foster 
cooperation  and  coordination  among 
self-regulatory  organizations,  or  to 
remove  impediments  to  and  foster  the 
development  of  the  national  market 
system.  In  particular,  the  Commission 
believes  that  the  proposed  plan  is  an 
achievement  of  cooperation  between  the 
ISE  and  NASD  which  will  reduce 
unnecessary  regulatory  duplication  by 
allocating  to  NASD  certain 
responsibilities  related  to  options- 
related  sale  practice  regulation  for 
members  that  belong  to  both  the  ISE  and 
NASD.  Furthermore,  because  the  ISE 
and  NASD  will  coordinate  their 
regulatory  functions  in  accordance  with 
the  plan,  the  plan  will  promote  investor 
protection. 

m.  Conclusion 

This  order  gives  effect  to  the  plan,  as 
amended,  filed  with  the  Commission 
that  is  contained  in  File  S7-966.  The 
parties  shall  notify  all  members  affected 
by  the  plan,  as  amended,  of  their  rights 
and  obligations  imder  the  amended 
plan. 

It  Is  Therefore  ordered,  piu-suant  to 
Sections  17(d)  's  and  llA(a)(3)(B)  >6  of 
the  Act,  that  the  plan  of  the  ISE  and 
NASD,  as  amended,  filed  pursuant  to 
Rule  17d-2,i^  is  approved. 

It  Is  Therefore  ordered  that  the  ISE  is 
relieved  of  those  responsibilities 
-allocated  to  NASD  under  the  plan,  as 
amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '» 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-16522  Filed  6-30-03;  8:45  am] 
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"15  U.S.C.  78q(d). 

•<17CFR240.17d-2(c). 

's  15  U.S.C.  78q(d). 

'«15  U.S.C.  78k-l(a)(3)(B). 

"17CFR240.17d-2. 

'8  17CFR200.30-3(a)(34). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48080;  File  No.  SR-BSE- 
2003-11] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Boston  Stock 
Exchange  Relating  to  an  Extension  of 
a  Temporary  Exemption  Concerning  an 
Interpretation  of  Its  Execution 
Guarantee  Rule 

June  24,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934  (the 
"Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  16, 
2003,  the  Boston  Stock  Exchange 
("BSE"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  as  described  in  Items  I  and  II  below, 
which  Items  have  been  prepared  by  the  ' 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
from  interested  persons  and  to  grant 
accelerated  approval  retroactively  to 
Jime  5,  2003. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  a 
temporary  exemption  related  to  an 
interpretation  of  its  Execution 
Guarantee  Ride  in  response  to 
Commission  action  regarding  de 
minimis  trades  through  of  certain 
Exchange  Traded  Funds  ("ETFs")  in  the 
Intermarket  Trading  System  ("ITS"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis' for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


» 15  ULS.C.  78s(b)(l). 
»17CFR240.19b-4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Bule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  a  temporary 
exemption  granted  to  the  Exchaiige 
regarding  an  Interpretation  of  its 
Execution  Guarantee  Rule  in  response  to 
Commission  action  concerning  de 
minimis  trades  through  of  certain  ETFs 
in  ITS. 

The  Exchange's  original  rule  proposal 
in  this  matter  was  filed  in  response  to 
a  Commission  order  issued  August  28, 
2002,  granting  a  de  minimis  exemption 
for  transactions  in  certain  ETFs  from  the 
Trade-Through  Provisions  of  the  ITS 
Plan  ("Order").:*  As  of  the 
implementation  date  of  the  Order, 
September  4,  2002,  certain  executions 
that  took  place  according  to  the  Rules  of 
the  Exchange  would  have  been  deemed 
violative  of  the  provisions  thereof."  On 
September  9,  2002,  the  Exchange 
requested,  and  was  subsequently 
granted,  a  thirty  day  implementation  of 
a  proposed  rule,  which  would  allow  the 
Exchange  to  not  enforce  a  specific 
provision  of  its  rules  relating  to  trade- 
through  protection  for  certain 
securities. s  The  Commission  granted 
this  temporary  exemption  for  a  period  of 
thirty  days,  set  to  expire  October  3, 
2002,  and  the  exemption  was 
subsequently  extended  to  June  4,  2003.'' 
The  Exchange  is  now  seeking  to  extend 
the  period  of  the  effectiveness  of  the 
Commission's  order  until  March  4, 
2004,  consistent  with  a  recent  order 
extending  the  overall  ETF  de  minimis 
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^See  Securities  Exchange  Act  Release  No.  46428 
(August  28.  2002).  67  FR  56607  (September  4,       ' 
2002).  Pursuant  to  this  Release,  participants  of  the 
ITS  Plan  were  exempt  from  Section  8(d)  of  the  Plan, 
for  the  period  of  September  4,  2002  until  June  4, 
2003.  with  respect  to  transactions  in  QQQs. 
DIAMONDS,  and  SPDRs.  that  are  executed  at  a  price 
that  is  no  more  than  three  cents  lower  than  the 
highest  bid  displayed  in  CQS  and  no  more  than 
three  cents  higher  than  the  lowest  offer  displayed 
in  CQS. 

<  Chapter  U,  Dealings  on  the  Exchange.  Section 
33.  Execution  Guarantee,  of  the  BSE  Rules 
paragraph  (c)(2)  states  that  •[alll  agency  limit  orders 
will  be  filled  if  one  of  the  following  conditions 
occur  *   *   *  (2)  there  has  been  price  penetration  of 
the  limit  in  the  primary  market  *   *   '.•  There  are 
similar  provisions  in  various  sections  of  Chapter 
XV,  Dealer  Speciahsts.  These  provisions,  in 
particular  those  set  forth  in  Chapter  II,  guarantee 
that  a  limit  order  in  a  BSE  specialists  book  will  be 
filled  if  the  primary  market  trades  through  the  limit 
price.  When  the  BSE  specialist  provides  this  trade- 
through  protection  to  its  customer  limit  orders,  he 
is  permitted  to  seek  relief  through  ITS. 

^  See  Securities  Exchange  Act  Release  No.  46482 
(September  10.  2002),  67  FR  58662  (September  17 
2002)(SR-BSE-2002-13). 

»See  Securities  Exchange  Act  Release  No.  46651 
(October  11,  2002),  67  FR  64669  (October  21.  2002) 
(SR-BSE-2002-18). 


exemption  until  that  date.^  The 
Exchange  has  requested  that  the 
proposed  rule  be  effective  retroactively 
to  June  5,  2003,  to  avoid  a  lapse  of  the 
previous  exemptions. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  Section  6(b)  of  the  Act  •» 
.  and  furthers  the  objectives  of  Section 
6(b)(5), 9  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  in  that  it  is 
designed  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  emd  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  the  file 
nimiber  in  the  caption  above  and  should 
be  submitted  by  July  22,  2003. 

TV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  i"  In  particular,  the 
Commission  finds  that  the  proposed 
rule  is  consistent  with  the  requirements 
of  Section  6(b)(5)  of  the  Act ' '  because 
it  is  designed  to  facilitate  transactions  in 
securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  markf  t 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  the  publication  of  notice  thereof  in    • 
the  Federal  Register,  and  for  granting 
approval  retroactively  to  June  5,  2003, 
the  date  of  the  Commission's  extension 
of  the  ITS  exemption.  The  Commission 
believes  that  by  extending  the 
Exchange's  proposed  exemption  for  its 
members,  the  Exchange  removes  the 
specialist's  obligation  to  provide  trade- 
through  protection  in  situations  where  it 
will  not  be  permitted  to  seek  satisfaction 
through  ITS  from  the  primary  market. 

This  obligation  was  one  the  BSE 
assumed  voluntarily  in  order  to  make  its 
market  more  attractive  to  sources  of 
order  flow,  not  an  obligation  the  Act 
imposes  on  a  market.  The  Commission 
believes  that  the  business  decision  to 
potentially  forego  order  flow  by  no 
longer  providing  print  protection  is  a 
judgment  the  Act  allows  the  BSE  to 
make. '2 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i3  that  the 
proposed  rule  change  (SR-BSE-2003- 
11)  is  approved  on  an  accelerated  basis 
and  is  effective  retroactively  to  June  5, 
2003. 


'  See  Securities  Exchange  Act  Release  No.  47950 
(May  30,  2003),  68  FR  33748  (June  5,  2003). 
« 15  U.S.C.  78f(b). 
»15  U.S.C.  78f(b)(5). 


'"In  approving  this  rule  proposal,  the 
Commission  notes  that  it  has  also  considered  the 
proposed  rules  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"15  U.S.C.  78f(b)(5). 

'2  The  Commission  notes  that  the  BSE's  proposed 
rule  change  will  remain  in  effect  only  until  the 
expiration  of  the  extension  of  Commission's  ITS 
Exemption  Order  on  March  4,  2004. 

"  15  U.S.C.  78f(b)(2). 
,  "'17CFR200.30-3(a)(12). 
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tFor  the  Commission,  by  the  Division  of 
Nferket  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Heputy  Secretary. 
(Fl?  Doc.  03-16520  Filed  6-30-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48078;  File  No.  SR-NASD- 
2003-72] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
artd  Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  to  Reduce  the  Non- 
Directed  Order  Maximum  Response 
Time  for  Order-Delivery  ECNs  in 
Nasdaq's  SuperMontage  System 

June  24,  2003. 

J  On  April  14,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
(fNASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Conunission  ("Conunission")  a 
proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b-4  thereunder,^  to  reduce,  from 
3D  seconds  to  7  seconds,  the  maximum 
time  allowed  for  Nasdaq's  National 
Market  Execution  System  ("NNMS") 
Order-Delivery  Electronic 
Communications  Networks  ("Order- 
Delivery  ECNs")  to  respond  to  non- 
directed  orders  sent  to  them  by  Nasdaq's 
SuperMontage  system 
('•SuperMontage").  On  May  15,  2003, 
Nasdaq  submitted  Amendment  No.  1  to 
the  proposed  rule  change.  ^  The 
proposed  rule  change,  as  amended,  was 
published  in  the  Federal  Register  on 
May  23,  2003.^  The  Commission 
received  no  comments  on  the  proposed 
rule  chemge.  This  order  approves  the 
proposed  rule,  as  amended. 

:  Tne  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.'^  Specifically,  the 
Commission  believes  that  the  proposal 


'IStJ.S.C.  78s(b)(l). 

;i7CFR240.19b-4. 

^See  letter  from  Thomas  P.  Moran.  Associate 
GWeral  Counsel,  Nasdaq,  to  Katlierine  A.  England, 
Assistant  Director.  Division  of  Market  Regulation. 
Commission,  dated  May  15,  2003  ("Amendment 
No.  I"). 

'Securities  Exchange  Act  Release  No.  47883  (May 
16, 2003),  68  FR  28312. 

'  |n  approving  this  proposal,  the  Commission  has 
copBidered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


is  consistent  with  Section  15A(b)(6)  of 
the  Act,8  which  requires,  among  other 
things,  that  the  rules  of  an  association 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  protect  investors 
and  the  public  interest. 

The  Commission  believes  that,  given 
Nasdaq's  recent  analysis  of  ECN 
responsiveness,  which  indicates  that  the 
average  response-time  across  all  ECNs 
participating  in  SuperMontage  is  less 
tlian  one  quarter  of  a  second,  reducing 
the  maximum  time  period  for  Order- 
Delivery  ECNs  to  respond  to  non- 
directed  orders  from  30  seconds  to  7 
seconds  should  give  market  participants 
a  sufficient  amoimt  of  time  to  respond 
to  orders  sent  through  SuperMontage.  ^ 
Nasdaq  noted  that  the  current  30-second 
response  time  in  some  cases  could 
inappropriately  delay  the  processing  of 
orders.  The  Commission  believes  that 
the  7-second  maximum  response  time  is 
appropriate  to  give  ECNs  ample  time  to 
execute  non-directed  orders  sent  to 
them,  and  to  allow  other  market 
participants  to  more  swiftly  retrieve  and 
execute  orders  originally  dispatched  to 
non-responsive  ECNs,  thereby  helping 
Nasdaq  to  facilitate  faster  executions  in 
SuperMontage.  Further,  the  Commission 
notes  that  Nasdaq  has  represented  that 
it  will  continue  to  monitor  ECN 
responsiveness  to  delivered  orders  in 
SuperMontage  and  propose  additional 
modifications  if  warranted. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-2003- 
72),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland,  ' 

Deputy  Secretary. 

(FR  Doc.  03-16519  Filed  6-30-03;  8:45  am] 
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<il5  U.S.C.  78o-3(b)(6). 

'  In  its  filing  with  the  Commission.  Nasdaq  noted 
that  the  30-second  time  period  contained  in  the 
current  rule  resulted,  in  part,  because  of  concerns 
raised  by  commenters  in  response  to  Nasdaq's 
proposal  to  implement  SuperMontage.  Nasdaq  had 
originally  proposed  a  7-second  response  time,  but 
commenters  expressed  concerns  about  past  Nasdaq 
system  issues  related  to  the  delivery  of  messages  to 
market  participants.  Therefore,  Nasdaq  amended  its 
proposal  and  extended  the  response  time  to  thirty 
seconds.  See  Securities  Exchange  Act  Release  No. 
43863  (January  19,  2001).  66  FR  8020  (January  26. 
2001)  (approving  SR-NASD-99-53).  Nasdaq  now 
represents  that,  based  upon  SuperMontage's 
performance  to  date,  such  concerns  are  no  longer 
valid  and  a  7  second  response  time  is  appropriate. 

« 15  U.S.C.  78s{b)(2j. 

«17CFR2D0.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48079;  File  No.  SR-NASO- 
2003-94] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Technical 
Amendments  to  Rule  2210 

June  24,  2003. 

Piu^uant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jime  11, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  NASD 
has  designated  the  proposed  rule  change 
as  constituting  a  "non-controversial" 
rule  change  under  paragraph  (0(6)  of 
Rule  19b-4  under  the  Act,^  which 
renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the  Commission. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  NASD 
Rule  2210  to  reinsert  certain  existing 
rule  language  that  was  inadvertently 
omitted  from  amendments  to  NASD 
Rule  2210  that  the  Commission  recently 
approved.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  NASD,  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Piupose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


"  15  U.S.C.  78s(b)(l).. 
2  17CFR240.19b-4. 
M7CFR240.19b-J(0(6). 
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A.  Self -Regulatory  Organization's 
Statementof  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  9,  2003.  the  Commission 
approved  amendments  to  NASD  Rule 
2210  and  the  Interpretive  Materials  that 
follow  NASD  Rule  2210.  and  the 
creation  of  new  NASD  Rule  2211.  all  of 
which  govern  member  communications 
with  the  public  (the  "Advertising 
Modernization  Rule  Change")."  The 
Advertising  Modernization  Rule  Change 
becomes  effective  on  November  3.  2003. 
Among  other  Ihings,  the  Advertising 
Modernization  Rule  Change  revised 
paragraph  (c)  of  NASD  Rule  2210, 
which  addresses  member  filing 
requirements  and  NASD  review 
procedures  for  member  communications 
with  the  public.  However,  the  proposed 
rule  filing  failed  to  include  current 
NASD  Rule  2210(c)(3),  which  sets  forth 
the  filing  and  NASD  review  procedures 
for  member  sales  literature  that  includes 
bond  mutual  fund  volatility  ratings. 

The  Advertising  Modernization  Rule 
Change  was  initially  filed  with  the 
Commission  on  March  15,  2000,  shortly 
after  the  Commission  had  approved  the 
proposed  rule  change  that  included 
-current  NASD  Rule  2210(c){3).5  Because 
of  the  close  proximity  of  the 
Commission's  approval  of  the  bond 
mutual  fund  volatility  rule  and  the 
initial  filing  of  the  Advertising 
Modernization  Rule  Change,  the 
language  of  cxu'rent  NASD  Rule 
2210(c)(3)  was  inadvertently  omitted 
from  the  Advertising  Modernization 
Rule  Filing.  This  omission  of  current 
NASD  Rule  2210(c)(3)  was 
unintentional,  as  NASD  does  not  intend 
to  rescind  the  NASD  Rule  2210 
provisions  governing  bond  mutual  fund 
volatility  ratings.** 

The  purpose  of  this  filing  is  to  reinsert 
the  language  of  current  NASD  Rule 
2210(c)(3)  concerning  the  filing  and 
review  requirements  for  member  sales 
literature  that  contains  bond  mutual 
fund  volatility  ratings.  The  reinserted 
rule  language  is  the  same  as  the 
language  used  in  current  NASD  Rule 
2210(c)(3),  other  than  certain  minor, 
non-substantive  changes.  In  this  regard, 
the  new  language  adds  a  heading  prior 


*  See  Securities  Exchange  Act  Release  No.  47820 
(May  9.  2003),  68  FR  27116  (May  19,  2003)  (SR- 
NASD-O0-I2). 

5  See  Securities  Exchange  Act  Release  No.  42476 
(February  29,  2000),  65  FR  12305  (March  8,  2000) 
(SR-NASD-97-89). 

» In  this  regard,  the  Advertising  Modernization 
Rule  Change  does  not  amend  NASD  Interpretive 
Material  2210-5,  which  governs  members'  use  of 
bond  mutual  hind  volatility  ratings. 


to  the  paragraph,  uses  "NASD"  rather 
than  "the  Association"  to  refer  to 
NASD,^  and  clarifies  that  members  must 
file  sales  literature  that  includes  bond 
mutual  fund  volatility  ratings  at  least  10 
business  days  prior  to  the  date  of  first 
use  of  the  sales  literature.  These  changes 
are  consistent  with  changes  made  to 
other  paragraphs  of  NASD  Rule  2210 
under  the  Advertising  Modernization 
Rule  Change.  In  addition,  this  rule  filing 
renumbers  paragraphs  (c)(3)  through 
(c)(9)  as  paragraphs  (c)(4)  through 
{c)(10).  and  corrects  certain  paragraph 
cross-references. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act.s  which 
requires,  among  other  things,  that 
NASD's  rules  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and.  in  general  to 
protect  investors  and  the  public  interest. 
NASD  believes  that  reinserting  the 
language  of  current  Rule  2210(c)(3)  that 
was  inadvertently  omitted  from  Uie 
Advertising  Modernization  Rule  Change 
is  consistent  with  the  protection  of 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  believes  that  the 
proposed  rule  change  would  not  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  filed  by  the  Exchange  as  a 
"non-controversial"  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  9  and  paragraph  (f)(6)  of  Rule  19b- 
4  thereunder.'"  Consequently,  because 
the  proposed  rule  change:  (1)  Does  not 
significantly  affect  the  protection  of 
investors  or  the  public  interest;  (2)  does 
pot  impose  any  significant  burden  on 


'  NASD  is  in  the  process  of  amending  NASD  Rule 
0120(j)  to  make  clear  that  the  term  "NASD"  refers 
collectively  to  NASD.  NASD  Regulation.  Nasdaq, 
and  NASD  Dispute  Resolution.  See  Amendment  No 
1  to  SR-NASD-2003-75. 

»8  15U.S.C.  78o-3(b)(6). 

"ISU.S.C.  78s(b)(3)(A)(i).  ^ 

"'17CFR24O.19b-4(0(6). 


competition;  and  (3)  does  not  become 
operative  for  thirty  days  from  the  date 
on  which  it  was  filed  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest,  and 
the  Exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change  along  with  a 
brief  description  and  text  of  the 
proposed  rule  change  at  least  five  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(f)(6) 
thereunder.  However,  this  proposed  rule 
change  does  not  alter  the  November  3, 
2003  effective  date  of  the  Advertising 
Modernization  Proposed  Rule  Change 
that  the  Commission  approved  on  May 
9,  2003. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protectioaof  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  22,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-16521  Filed  6-30-03;  8:45  am) 

BILUNG  CODE  801 0-01 -P 


'  17  CFR  200.30-3(a)(12). 
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UNITED  STATES  SENTENaNG 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

agency:  United  States  Sentencing 

Conunission. 

^enON:  Notice  of  proposed  priorities; 

riequest  for  public  comment. 

SUMMARY:  As  part  of  its  statutory 
authority  and  responsibility  to  analyze 
sraitencing  issues,  including  operation 
of  the  federal  sentencing  guidelines,  and 
in  accordance  with  Rule  5.2  of  its  Rules 
of  Practice  and  Procedure,  the 
Commission  is  seeking  comment  on 
possible  priority  policy  issues  for  the 
amendment  cycle  ending  May  1,  2004. 
DATES:  Public  comment  should  be 
received  on  or  before  August  1,  2003. 
ADDRESSES:  Send  comments  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE.,  Suite  2-500, 
South  Lobby,  Washington,  DC  20002- 
8002,  Attention:  Public  Affairs-Priorities 
Comment. 

TOR  FURTHER  INFORMATION  CONTACT: 
Michael  Coiu-lander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4590. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Conunission  is 
an- independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994{o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  each  year  pursuant  to  28  U.S.C. 
994(p). 

For  the  amendment  cycle  ending  May 
1,  2004,  and  possibly  continuing  into 
the  amendment  cycle  ending  May  1, 
2005,  the  Commission  has  identified  the 
following  tentative  priorities: 

(1)  Implementation  of  the  PROTECT 
Act,  Public  Law  108-21,  including 
guideline  amendments  addressing  the 
directives  to  the  Commission  in  (A) 
section  401  pertaining  to  downwand 
dqjartures;  (B)  sections  401,  504,  512, 
and  513  pertaining  to  new  and  existing 
sex  offenses  and  offenses  involving 
virtual  pornography;  and  (C)  section  608 
pertaining  to  increased  penalties  for 
offenses  involving  the  trafficking  of 
GHB; 

(2)  consideration  and  implementation 
of  recommendations  made  by  the 
CcMnmission's  Organizational 
Guidelines  Advisory  Group; 

(3)  consideration  and  implementation 
of  recommendations  made  by  the 


Commission's  Native  American 
Advisory  Group; 

(4)  continuation  of  its  work 
implementing  the  21st  Century 
Department  of  Justice  Appropriations 
Authorization  Act,  Public  Law  107-273, 
including  guideline  amendments 
pertaining  to  (A)  assaulting  or 
threatening  federal  judges  or  other 
officials  described  in  18  U.S.C.  Ill  or 
115;  and  (B)  a  new  offense,  at  18  U.S.C. 
931,  prohibiting  violent  felons  from 
purchasing,  owning,  or  possessing  body 
armor; 

(5)  consideration  of  guideline 
amendment  proposals  related  to  the 
public  cdrruption  guidelines  in  Chapter 
Two,  Part  C  (Offenses  Involving  Public 
Officials); 

(6)  continuation  of  its  work  on  the  15 
Year  Study,  which  is  composed  of  a 
number  of  projects  geared  toward 
analyzing  the  guidelines  in  light  of  the 

-goals  of  sentencing  reform  described  in 
the  Sentencing  Reform  Act  and  the 
statutory  purposes  of  sentencing  set 
forth  in  18  U.S.C.  3553(a)(2); 

(7)  continuation  of  its  policy  work 
related  to  manslaughter,  particularly 
consideration  of  guideline  amendment 
proposals  providing  specific  offense 
characteristics  in  section  2A1.4 
(Involuntary  Manslaughter); 

(8)  continuation  of  its  policy  work 
related  to  immigration  offenses, 
including  offenses  imder  sections  2L1.1 
(Smuggling,  Transporting,  or  Harboring 
an  Unlawful  Alien)  and  2L1.2 
(Unlawfully  Entering  or  Remaining  in 
the  United  States); 

(9)  consideration  of  guideline 
amendment  proposals  pertaining  to 
compassionate  release  programs; 

(10)  other  miscellaneous  and  limited 
issues  pertaining  to  the  operation  of  the 
sentencing  guidelines,  including  (A) 
offenses  involving  the'imlawful  sale  or 
transportation  of  drug  paraphernalia; 
and  (B)  offenses  involving  the  receipt  or 
possession  of  stolen  mail; 

(11)  implementation  of  other  crime 
legislation  enacted  during  the  first 
session  of  the  108th  Congress 
warranting  a  Commission  response; 

(12)  review  of  the  limitation  on  the 
base  offense  level  {i.e.,  not  more  than 
level  30)  provided  in  subsection  (a)(3)  of 
section  2D1.1  (Unlawful  Manufacturing, 
Importing,  Exporting,  or  Trafficking 
(Including  Possession  with  Intent  to 
Commit  these  Offenses);  Attempt  or 
Conspiracy);  and 

(13)  continuation  of  its  multiyear 
research,  policy  work,  and  possible 
guideline  amendments  relating  to 
Chapter  Four  (Criminal  History  and 
Criminal  Livelihood),  which  may 
include  (A)  assessment  of  the 
calculation  of  criminal  history  points  for 


first  time  offenders  and  offenders  who 
are  in  the  highest  criminal  history 
categories;  (B)  assessment  of  the 
criminal  history  rules  for  minor 
offenses,  juvenile  offenses,  and 
expunged  convictions;  (C)  assessment  of 
the  criminal  history  rules  for  related 
cases;  and  (D)  consideration  of  other 
application  issues  relating  to 
simplifying  the  operation  of  Chapter 
Four. 

The  Commission  hereby  gives  notice 
that  it  is  seeking  comment  on  these 
tentative  priorities  and  on  any  other 
issues  that  interested  persons  believe 
the  Commission  should  address  during 
the  amendment  cycle  ending  May  1, 
2004,  including  short-  and  long-term 
.  research  issues.  To- the  extent 
practicable,  comments  submitted  on 
such  issues  should  include  the 
following:  (1)  A  statement  of  the  issue, 
including  scope  and  manner  of  study, 
particular  problem  areas  and  possible 
solutions,  and  any  other  matters 
relevant  to  a  proposed  priority;  (2) 
citations  to  applicable  sentencing 
guidehnes,  statutes,  case  law,  and 
constitutional  provisions;  and  (3)  a 
direct  and  concise  statement  of  why  the 
Commission  should  make  the  issue  a 
priority. 

Authority:  28  U.S.C.  994(a),  (o);  USSC 
Rules  of  Practice  and  Procedure  5.2. 

Diana  E.  Murphy, 

Chair. 

[FR  Doc.  03-16574  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  2211-01-P 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  issues  for  comment  on 

PROTECT  Act  and  request  for  comment. 

SUMMARY:  The  Commission  requests 
comment  regarding  how  it  might  best 
implement  the  directive.in  section 
401(m)  of  the  Prosecutorial  Remedies 
and  Other  Tools  to  end  the  Exploitation 
of  Children  Today  Act  of  2003,  Public 
Law  108-21  (the  "PROTECT  Act"). 
Specifically,  the  directive  instructs  the 
Commission  to  reform  the  existing 
permissible  grounds  of  downward 
departures.  The  Commission  welcomes 
any  comments  and  suggestions  for  how 
the  Commission  might  restructiue  or ' 
otherwise  amend  the  guidelines  to 
accomplish  this  directive. 
DATES:  Public  comment  should  be 
received  on  or  before  August  1,  2003. 
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ADDRESSES:  Send  conunents  to:  United 
States  Sentencing  Commission,  One 
Columbus  Circle,  NE.,  Suite  2-500, 
South  Lobby,  Washington,  DC  20002- 
8002,  Attention:  Public  Affairs-Public 
Comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer.  Telephone:  (202)  502-4590.      . 

SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a)  and 
sometimes  pursuant  to  other  specific 
statutory  authority.  The  Commission 
also  periodically  reviews  and  revises 
previously  promulgated  guidelines 
pursuant  to  28  U.S.C.  994(o)  and 
submits  guideline  amendments  to  the 
Congress  not  later  than  the  first  day  of 
May  each  year  pursuant  to  28  U.S.C. 
994(p). 

Rule  4.4  of  the  Commission's  Rules  of 
Practice  and  Procedure  provides  that, 
with  respect  to  proposed  amendments 
and  issues  for  comment,  the 
Commission  shall,  "to  the  extent 
practicable,  provide  a  minimum  period 
of  public  comment  of  at  least  60 
calendar  days  prior  to  final  Commission 
action."  Because  section  401  (m)  of  the 
PROTECT  Act  requires  the  Commission 
to  promulgate  amendments 
implementing  the  directive  regarding 
downward  departures  from  the 
sentencing  guidelines  not  later  than  180 
days  after  the  date  of  enactment  of  the 
PROTECT  Act  (i.e.,  not  later  than 
October  27,  2003).  it  is  not  practicable 
to  provide  a  comment  period  of  at  least 
60  days  on  the  following  issues  for 
comment.  Accordingly,  the  Commission 
voted  at  its  public  meeting  on  June  24, 
2003,  to  provide  a  comment  period  until 
August  1,  2003,  in  order  to  allow  the 
Commission  sufficient  time  to  develop 
guideline  amendments  that  implement 
the  directive  in  section  401  (m)  of  the 
PROTECT  Act. 

Authority:  28  U.S.C.  994(a).  (o);  section 
401  of  the  PROTECT  Act,  Pub.  L.  108-21: 
and  USSC  Rule.s  of  Practice  and  Procedure 
4.4. 

Diana  E.  Murphy, 

Chair. 

Issues  for  Comment 

Section  401(m)  of  the  Prosecutorial 
Remedies  and  Other  Tools  to  end  the 
Exploitation  of  Children  Today  Act  of 
2003,  Public  Law  108-21  (the 
"PROTECT  Act"),  directs  the 
Commission  as  follows: 


(m)  REFORM  OF  EXISTING  PERMISSIBLE 
GROUNDS  OF  DOWNWARD 
DEPARTURES.— Not  later  than  180  days  after 
the  enactment  of  this  Act,  the  United  States 
Sentencing  Commission  shall — 

(1)  Review  the  grounds  of  downward 
departure  that  are  authorized  by  the 
sentencing  guidelines,  policy  statements,  and 
official  commentary  of  the  Sentencing 
Commission;  and 

(2)  Promulgate,  pursuant  to  section  994  of 
title  28,  United  States  Code— 

(A)  Appropriate  amendments  to  the 
sentencing  guidelines,  policy  statements,  and 
official  commentary  to  ensure  that  the 
incidence  of  downward  departures  are 
substantially  reduced: 

(B)  A  policy  statement  authorizing  a 
downward  departure  of  not  more  than  4 
levels  if  the  Government  files  a  motion  for 
such  departure  pursuant  to  an  early 
disposition  program  authorized  by  the 
Attorney  General  and  the  United  States 
Attorney:  and 

(C)  Any  other  conforming  amendments  to 
the  sentencing  guidelines,  policy  statements, 
and  official  commentary  of  the  Sentencing 
Commission  necessitated  by  this, Act, 
including  a  revision  of  paragraph  4(b)  of  part 
A  of  chapter  1  and  a  revision  of  section 
5K2.0. 

The  Commission  requests  comment 
regarding  how  it  might  best  implement 
the  directive  described  above  and 
generally  welcomes  any  comments  and 
suggestions  for  how  the  Commission 
might  restructure  or  otherwise  amend 
the  guidelines  to  accomplish  this 
directive. 

In  addition,  the  Commission 
specifically  requests  comment  on  the 
following: 

(1)  How  should  subsection  (a)  of 
section  5K2.0  (Grounds  for  Departure) 
and/or  the  commentary  to  section  5K2.0 
(and/or  Part  A  of  Chapter  One)  be 
revised? 

Section  3553(b)  of  title  18,  United 
States  Code,  and  section  5K2.0(a) 
authorize  the  sentencing  court  to  depart 
downward  in  cases  in  which  there 
exists  a  mitigating  factor  not  adequately 
taken  into  consideration  by  the 
Commission  in  formulating  the 
guidelines.  Should  the  Commission 
provide  additional  and/or  more 
restrictive  guidance  on  such  mitigating 
factors,  particularly  those  described  in 
other  provisions  of  Chapter  Five,  Part  K, 
that  may  warrant  a  downward 
departure? 

Section  5K2.0(a)  also  states  that  "the 
court  may  depart  from  the  guidelines, 
even  though  the  reason  for  departure  is 
taken  into  consideration  in  determining 
the  guideline  range  (e.g.,  a  specific 
offense  characteristic  or  other 
adjustment),  if  the  court  determines 
that,  in  light  of  imusual  circumstances, 
the  weight  attached  to  that  factor  under 
the  guidelines  is  [inadequate  or] 


excessive."  Are  there  factors  in  Chapter 
Two  (Offense  Conduct),  Chapter  Three 
(Adjustments),  or  Chapter  Four 
(Criminal  History)  to  which  the 
Commission  has  attached  excessive 
weight,  and  if  so,  should  the 
Commission  change  the  weight  attached 
to  those  factors,  thereby  reducing  the 
likelihood  that  a  departure  is  warranted 
in  a  particular  case? 

Commentary  to  section  5K2.0  also 
states  in  part  that  "[t]he  Commission 
does  not  foreclose  the  possibility  of  an 
extraordinary  case  that,  because  of  a 
combination  of  [offender]  characteristics 
or  [not  ordinarily  relevant] 
circumstances,  differs  significantly  from 
the  "heartland"  cases  covered  by  the 
guidelines  in  a  way  thatds  important  to 
the  statutory  purposes  of  sentencing, 
even  though  none  of  the  characteristics 
or  circumstances  individually 
distinguishes  the  case.  However,  the 
Commission  believes  that  such  cases 
will  be  extremely  rare."  Should  this 
commentary  be  revised,  and,  if  so,  how? 

(2)  How,  if  at  all,  should  Chapter  Five. 
Part  H  be  revised? 

Should  the  Commission  provide 
additional  and/ or  more  restrictive 
guidance  on  the  offender  characteristics 
described  in  provisions  of  Chapter  Five, 
Part  H,  that  may  warrant  a  downward 
departure? 

Should,  for  example,  the  Commission 
provide  additional  guidance  regarding 
the  circumstances  under  which  an 
offender  characteristic  that  is  ordinarily 
not  relevant  in  sentencing  may  become 
relevant? 

(3)  How,  if  at  all,  should  guideline 
provisions  governing  downward 
departures  for  criminal  history  be 
revised?  Commission  data  preliminarily 
indicate  that  the  over-representation  of 
the  defendant's  criminal  history  is  a 
frequent  basis  fOT  downward  departure. 

Section  4A1.3  (Adequacy  of  Criminal 
History  Category)  states  in  part  that 
"[tjhere  may  be  cases  where  the  court 
concludes  that  a  defendant's  criminal 
history  category  significantly  over- 
represents  the  seriousness  of  a  • 
defendant's  criminal  history  or  the 
likelihood  that  the  defendant  will 
commit  further  crimes.  An  example 
might  include  the  case  of  a  defendant 
with  two  minor  misdemeanor 
convictions  close  to  ten  years  prior  to 
the  instant  offense  and  no  other 
evidence  of  prior  criminal  behavior  in 
the  intervening  period.  The  court  may 
conclude  that  the  defendant's  criminal 
history  was  significantly  less  serious 
than  that  of  most  defendants  in  the  same 
criminal  history  category  (Category  II), 
and  therefore  consider  a  downward 
departure  from  the  guidelines." 
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,  Should  the  Commission  provided 
aldditional  and/or  more  restrictive 
guidance  in  section  4A1.3  regarding  the 
circumstances  under  which  the  court 
may  depart  for  the  over-representation 
of  the  defendant's  criminal  history? 

(4)  Should  the  Conunission  provide 
additional  and/or  more  restrictive 
guidance  for  any  downward  departure 
authorized  in  Chapter  Two  (Offense 
Conduct)  for  specific  offenses? 

(5)  Should  the  Commission  provide 
%  a  downward  adjustment  (or,  in  the 
case  of  criminal  history,  a  reduction  in 
criminal  history  points)  in  lieu  of  a 
downward  departiue  for  any  factor  or 
downward  departure  basis,  or  for  a 
combination  of  factors  and/or 
downward  departures  bases,  described 
in  paragraphs  (1)  through  (4)  above,  or 
for  any  other  mitigating  factors  the 
Commission  should  more  fully  take  into 
account  in  the  guidelines?  If  so,  how 
should  such  a  downward  adjustment  or 
reduction  be  structured,  and  what 
should  be  the  extent  of  the  downward 
adjustment  or  reduction?  (Note  that 
secUon  401(j)(2)  of  the  PROTECT  Act 
prohibits  the  Commission  from  adding 
any  new  grounds  of  downward 
departiu-e  to  Part  K  of  Chapter  Five  on 
or  before  May  1,  2005.) 

(6)  Should  any  of  the  downward 
departure  bases  described  in  paragraphs  ' 
(1)  through  (4)  above  be  prohibited  as  a 
basis  for  downward  departure? 

Are  there  other  specific  suggestions 
that  the  Conunission  might  consider  to 
respond  to  the  directive? 

Finally,  section  401(m)(2)  directs  the 
Commission  to  promulgate  a  policy 
statement  authorizing  a  downward 
departure  of  not  more  than  4  levels  if 
the  Government  files  a  motion  for  such 
departure  pursuant  to  an  early 
disposition  program  authorized  by  the 
Attorney  General  and  the  United  States 
Attorney.  How  should  the  Commission 
structure  this  downward  departure? 

[FR  Doc.  03-16577  Filed  6-30-03;  8:45  am] 
BILUNG  CODE  2211-01-P 


SMALL  BUSINESS  ADMINISTRATION 
Interest  Rates 

The  Small  Business  Administration 
publishes  an  interest  rate  called  the 
optional  "peg"  rate  (13  CFR  120.214)  on 
a  quarterly  basis.  This  rate  is  a  weighted 
average  cost  of  money  to  the 
government  for  maturities  similar  to  the 
average  SBA  direct  loan.  This  rate  may 
be  used  as  a  base  rate  for  guaranteed 
fluctuating  interest  rate  SBA  loans.  This 


rate  will  be  4.250  (4  V4)  percent  for  the 
July-September  quarter  of  FY  2003. 

LeAnn  M.  Oliver,  , 

Deputy  Associate  Administrator  for  Financial 
Assistance. 

[FR  Doc.  03-16598  Filed  6-30-03;  8:45  am] 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4390] 

Office  of  Visa  Services;  60-Day  Notice 
of  Proposed  Information  Collection: 
Form  DS-1884,  Petition  To  Classify 
Special  Immigrant  Under  INA  203(bK4) 
as  an  Employee  or  Former  Employee 
of  the  U.S.  Government  Abroad;  OMB 
Control  Number  1405-0082 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Petition  To  Classify  Special  Immigrant 
Under  INA  203(b)(4)  as  an  Employee  or 
Former  Employee  of  the  U.S. 
Government  Abroad. 

Frequency:  Once  per  respondent. 

Form  Number:  DS-1884. 

Respondents:  Aliens  applying  for 
Immigrant  Visa  under  INA  203(b)(4). 

Estimated  Number  of  Respondents: 
500  per  year. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  250  hours 
per  year. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected.* 


•  Minimize  the  reporting  biu-detr  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Brendan  MuUarkey  of  the 
Office  of  Visa  Services,  U.S.  Department 
of  State,  2401  E  St.  NW.,  RM  L-703, 
Washington.  DC  20520.  who  may  be 
reached  at  202-663-1163. 

Dated:  June  23,  2003. 
Janice  L.  Jacobs, 

Deputy  Assistant  Secretary  of  State  for  Visa 
Services,  Bureau  of  Consular  Affairs. 
Department  of  State. 

[FR  Doc.  03-16592  Filed  6-30-03;  8:45  ami 

BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4389] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations: 
"Hudson  River  School  Visions:  The 
Landscapes  of  Sanford  R.  Gifford  " 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Piusuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructm-ing  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999  (64  FR  56014),  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999  (64  FR  57920),  as 
amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition, 
"Hudson  River  School  Visions:  The 
Landscapes  of  Sanford  R.  Gifford," 
imported  bom  abroad  for  temporary 
exhibition  within  the  United  States,  is 
of  cultural  significance.  The  object  is 
imported  pursuant  to  a  loan  agreement 
with  a  foreign  lender.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  object  at  the  Metropolitan 
Museum  of  Art,  New  York,  New  York, 
from  on  or  about  October  7,  2003,  to  on 
or  about  February  8,  2004,  the  Amon 
Carter  Museum,  Fort  Worth,  Texas,  from 
on  or  about  May  4,  2004,  to  on  or  about 
May  16,  2004,  the  National  Gallery  of 
Art,  Washington.  DC,  from  on  or  about 
June  27.  2004,  to  on  or  about  September 
26,  2004,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
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determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a 
description  of  the  exhibit  object,  contact 
Paul  W.  Manning,  Attorney-Adviser, 
Office  of  the  Legal  Adviser,  202/619- 
5997,  and  the  address  is  United  States 
Department  of  State,  SA-44.  Room  700, 
301  4th  Street,  SW.,  Washington,  DC 
20547-0001. 

Dated:  June  23.  2003.      >■ 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Department 
of  State. 

|FR  Doc.  03-16591  Filed  6-30-03;  8:45  am] 

B4LUNG  CODE  4710-08-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4388] 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determinations:  "The 
Crau  at  Ales:  Peach  Trees  in  Flower" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  ef 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999  (64  FR  56014),  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999  (64  FR  57920),  as 
amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition, 
"The  Crau  at  Ales:  Peach  Trees  in 
Flower,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  is  of  cultural  significance.  The 
object  is  imported  pursuant  to  a  loan 
agreement  with  a  foreign  lender.  lalso 
determine  that  the  exhibition  or  display 
of  the  exhibit  object  at  the  J.  Paul  Getty 
Museimi,  Los  Angeles,  California,  from 
on  or  about  August  5,  2003,  to  on  or 
about  January  13,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a 
description  of  the  exhibit  object,  contact 
Paul  W.  Manning,  Attorney-Adviser.. 
Office  of  the  Legal  Adviser,  202/619- 
5997,  and  the  address  is  United  States 
Department  of  State,  SA-44,  Room  700, 
301  4th  Street,  SW..  Washington,  DC 
20547-0001. 


Dated:  June  23.  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

|FR  Doc.  03-16590  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4710-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2003-15495] 

Weight-Based  Restrictions  at  Airports: 
Proposed  Policy 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  This  notice  requests 
comments  on  a  proposed  statement  of 
policy  on  the  use  of  weight-based 
airport  access  restrictions  as  a  means  of 
protectign  airfield  pavement.  In  grant 
agreements  between  an  airport  operator 
and  the  FAA  for  Federal  airport 
development  grants,  the  airport  operator 
makes  certain  assurances  to  the  FAA. 
These  assurances  include  an  obligation 
to  provide  access  to  the  airport  on 
reasonable,  not  unjustly  discriminatory 
terms  to  aeronautical  users  of  the 
airport.  Some  airport  operators  have 
implemented  restrictions  on  use  of  the 
airport  by  aircraft  above  a  certain 
weight,  to  protect  pavement  not 
designed  for  aircraft  of  that  weight. 
These  actions  have  raised  the  question 
of  when  such  an  action  is  a  reasonable 
restriction  on  use  of  the  airport.  In  the 
interest  of  applyng  a  uniform  national 
policy  to  such  actions,  the  FAA  is 
publishing  for  comment  a  draft  policy 
on  weight-based  access  restrictions  at 
federally  obligated  airports. 
DATES:  Comments  must  be  received  by 
August  15,  2003.  Comments  that  are 
received  after  that  date  will  be 
considered  only  to  the  extent  possible. 
ADDRESSES:  The  proposed  policy  is 
available  for  public  review  in  the 
Dockets  Office,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  The  documents  have  been 
filed  under  FAA  Docket  Number  FAA- 
2003-15495.  The  Dockets  Office  is  open 
between  9:00  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  Nassif  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you,  may  review 
public  dockets  on  the  Internet  at  http:/ 


/ dms.dot.gov.  Comments  on  the 
proposed  policy  must  be  delivered  on 
mailed,  in  duplicate,  to:  the  Docket 
Management  System,  U.S.  Department    • 
of  Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  "FAA  Docket  No  FAA- 
2003-15495"  at  the  beginning  of  your 
comments.  Commenters  wishing  to  FAA 
to  acknowledge  receipt  of  their 
conunents  must  include  a  preaddressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Conunents  to  FAA  Docket  No.  FAA- 
2003-15495."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 
You  may  also  submit  comments  through 
the  Internet  to  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  White,  Deputy  Director,  Office  of 
Airport  Safety  and  Standards,  AAS-2, 
Federal  Aviation  Administration,  800 
Independence  Ave.  SW.,  Washington, 
DC  20591,  telephone  (202)  267-3053. 
SUPPLEMENTARY  INFORMATION:  Airport 
operators  that  accept  federal  airport 
development  grants  under  the  Airport 
Improvement  Program  (AIP),  49  U.S.C. 
47101  et  seq.,  enter  into  a  standard  grant 
agreement  with  the  FAA.  That 
agreement  contains  certain  assurances, 
including  assurance  no.  22,  based  on  the 
requirement  in  49  U.S.C.  47107(a)(1). 
Grant  assurance  no.  22  reads,  in  part: 

a.  (The  sponsor]  will  make  the  airport 
available  as  an  airport  for  public  use  on 
reasonable  terms  and  without  unjust 
discrimination  to  all  types,  kinds  and  classes 
of  aeronautical  activities,  including 
commercial  aeronautical  activities  offering    • 
services  to  the  public  at  the  airport. 

At  the  same  time,  the  FAA  expects 
that  airport  sponsors  vvill  protect 
airfield  pavement  from  damage  or  early 
deterioration.  Many  airport  projects 
funded  with  the  AIP  grants  involve 
pavement.  As  a  result,  both  the  FAA 
and  airport  sponsors  have  a  significant 
investment  in  airfield  pavement,  and  an 
interest  in  assuring  that  pavement 
remains  in  acceptable  condition  for  its 
design  life,  normally  at  least  20  years. 
The  policy  of  assuring  reasonable  access 
to  the  airport  and  the  interest  in 
protecting  the  investment  in  airfield 
pavement  are  both  extremely  important, 
but  is  clear  that  they  can  potentially 
work  against  each  other  in  a  particular 
case. 

In  February  2002,  the  Airports 
Division  in  an  FAA  regional  office 
issued  a  preliminary  determination  on 
the  ability  of  a  particular  airport 
operator  to  limit  use  of  the  airport 
according  to  aircraft  weight.  In  that  case 
the  weight  limit  effectively  prohibited 
operation  by  aircraft  heavier  than  the 


aircraft  considered  in  the  design  of  the 
airport's  pavement.  The  FAA  found,  in 
summary,  that  the  airport  operator 
oould  limit  use  above  the  design  weight 
of  the  pavement,  but  that  some 
operations  above  that  weight  could  and 
should  be  permitted,  because  they 
would  have  no  measurable  effect  on  the 
pavement.  The  FAA  has  received 
several  questions  relating  to  the  policy 

Tiderlying  that  determination. 
In  view  of  the  importance  of  the 
policies  at  stake,  we  believe  it  is 
appropriate  to  issue  more  specific 
guidance  on  the  specific  issue  of  weight- 
based  access  restrictions. 

I  The  policy  proposed  in  this  notice 
provides  more  detailed  guidance  on 
how  the  FAA  will  interpret  Grant 
Assurance  No.  22,  in  cases  in  which  an 
airport  sponsor  limits  operation  by 
aircraft  above  a  certain  weight  in  order 
to  preserve  the  integrity  of  airport 
pavement.  The  FAA  requests  comment 
on  the  following  statement  of  policy, 
and  may  modify  the  policy  in 
accordance  with  comments  received  on 
this  notice.  For  any  cases  presented 
before  a  final  policy  is  issued,  the  FAA 
will  apply  the  policy  as  proposed  in  this 
notice. 

For  the  above  reasons,  the  FAA 
pDOposes  to  adopt  the  following  policy: 

Operating  Limitations  to  Protect 
Airport  Pavements  From  the  Efifects  of 
Operations  in  Excess  of  Design  Weight- 
Bearing  Capacity 

1.  When  designing  new  airport 
pavement  or  rehabilitating  existing 
pavement,  airport  operators  design  the 
pavement  to  accommodate  the  loads 
and  frequencies  of  the  aircraft  expected 
to  use  the  airport  over  the  period  of 
expected  pavement  life.  A  load-bearing 
capacity  is  then  assigned  to  the 
pavement  based  upon  the  most 
demanding  aircraft.  Once  that  pavement 
is  constructed,  airport  operators  have  a 
responsibility  to  protect  the  local  and 
Federal  investment  in  the  pavement.  At 
the  same  time,  airport  operators  are 
encouraged  to  upgrade  airport 
pavements  for  forecast  increases  in 
aircraft  size  or  operations,  or  if  the 
number  of  operations  and  size  of  aircraft 
increase  over  time  beyond  what  was 
foracast. 

i.  Airport  pavements  are  designed  to 
accommodate  a  finite  number  of  aircraft 
operations,  based  on  planning  forecasts 
and  experience.  In  most  cases  it  should 
not  be  necessary  or  appropriate  to 
impose  aircraft  operating  restrictions  to 
protect  pavement  from  occasional 
operations  of  aircraft  which  exceed  the 
published  pavement  strength.  Even  in 
the  exceptional  case  in  which  the  mix 
of  aircraft  types  using  the  pavement 
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becomes  heavier  over  Ume,  a  limitation 
on  maximum  weight  of  aircraft  may  not 
be  warranted.  It  is  the  nature  of  airport 
pavement  to  begin  a  gradual 
deterioration  process  as  soon  as  it  is 
opened  to  traffic.  A  pavement  designed 
for  a  specified  number  of  operations  by 
an  aircraft  type  of  a  particular  weight 
will  not  be  immediately  affected  by 
some  number  of  operations  by  heavier 
aircraft,  up  to  a  point.  In  general,  each 
10%  increase  in  weight  of  the  most 
demanding  aircraft  will  decrease  the 
number  of  design  operations  by  20- 
25%.  The  original  load-bearing  capacity 
of  pavement  may  be  increased  by 
surface  overlays  or  other  pavement 
rehabilitation  techniques.  Therefore, 
some  number  of  operations  by  aircraft 
exceeding  the  design  load-bearing 
capacity  of  airport  pavement  by  some 
degree  will  ordinarily  not  have  a 
sufficient  impact  to  shorten  its  useful 
life.  (The  Airport/Facility  Directory 
introductory  language  notes  that 
"(m]any  airport  pavements  are  capable 
of  supporting  limited  operations  with 
gross  weights  of  25-50%  in  excess  of 
the  published  figures."). 

3.  However,  where  the  airport 
operator  reasonably  believes  that  actual 
damage  or  excessive  wear  has  resulted 
or  would  result  from  operation  of 
aircraft  of  a  particular  weight  (and 
particular  gear  configurations),  then  the 
airport  operator  can  limit  those 
operations  to  the  extent  necessary  to 
prevent  that  damage  or  excessive  wear. 

4.  The  design  load-bearing  capacity  of 
pavement  is  a  guide  to  the  probability 
of  adverse  effects  on  pavement  life. 
Design  load-bearing  capacity  is 
demonstrated  by  plaiming  and 
engineering  documents  created  at  the 
time  the  pavement  was  designed, 
constructed,  rehabilitated  or  improved. 
Testing  to  determine  actual  load-bearing 
capacity  may  be  appropriate  or 
necessary  where  design  information  is 
unavailable  or  does  not  appear  to 
represent  actual  current  condition  of  the 
pavement. 

5.  Any  action  by  the  airport  operator 
to  limit  operations  above  the  design 
load-bejuing  capacity  must  be 
reasonable  and  imjustly  discriminatory, 
and  would  require  evidence  of  the  effect 
of  operations  at  certain  weights  on  the 
pavement.  Such  limitations,  if 
determined  to  be  necessary,  could 
include: 

•  Requiring  particular  taxi  routes  and 
parking  areas  for  aircraft  above  a  certain 
weight,  to  avoid  weaker  areas; 

•  Requiring  prior  permission  for 
operation  by  aircraft  above  the  design 
load-bearing  capacity  of  the  pavement 
(see  examples  in  Exhibit  1); 


•  Permitting  operations  of  such 
aircraft  only  up  to  a  certain  weight; 

•  Prohibiting  all  operations  by  aircraft 
exceeding  a  weight  at  which  even  a 
small  number  of  operations  would 
significantly  reduce  pavement  life. 

•  Assigning  heavy  aircraft  a  particular 
runway  (through  agreement  with  Air 
Traffic  Control)  if  operationally  feasible. 

Operating  procedures,  such  as 
requiring  use  of  designated  taxiways 
and  ramp  parking  areas,  are  preferable 
to  an  outright  ban  or  limit  on  the 
niunber  of  operations.  A  limit  on  the 
number  of  operations  and/or  weight  of 
operations  must  be  based  on  an  analysis 
of  pavement  life  using  known  pavement 
design  capacity,  actual  load-bearing 
capacity,  and  actual  condition.  That 
analysis  can  be  performed  with  the 
AAS-100  Pavement  Design  Software, 
based  on  Advisory  Circular  (AC)  150/ 
5320-6D,  available  on  the  FAA  Airports 
web  site.  An  analysis  is  also  required  to 
assess  the  load-carrying  capacity  of 
existing  bridges,  culverts,  in-pavement 
•  light  fixtures,  and  other  structiu"es 
affected  by  the  proposed  traffic.  Such 
structures  are  generally  not  capable  of 
supporting  a  single  load  application 
above  design  limits,  and  may  preclude 
any  operations  by  heavier  aircraft  unless 
other  taxi  routes  can  be  specified. 
Guidance  for  those  evaluations  is  stated 
inACl50/5320-6D. 

6.  The  airport  operator  may  avoid  any 
issue  of  reasonable,  nondiscriminatory 
access  to  the  airport  by  accommodating 
current  operations  and  bringing 
pavement  up  to  the  standard  for  the 
current  use  of  the  airport  as  the 
condition  of  the  pavement  requires. 

7.  This  policy  applies  only  to 
pavement  weight-bearing  capacity  and 
pavement  condition,  and  does  not  apply 
to  geometric  airport  design  standards. 

8.  This  policy  applies  only  to  the 
purpose  of  protecting  an  airport 
operator's  investment  in  pavement,  and 
is  not  a  substitute  for  noise  restrictions. 
If  there  is  no  showing  of  need  to  protect 
pavement  life,  or  the  limit  on  airport  use 
appears  motivated  by  interest  in 
mitigating  noise  without  going  through  . 
processes  that  exist  for  such  restrictions, 
an  attempt  to  limit  aircraft  by  weight 
will  be  considered  unreasonable.  The 
FAA  notes  that  there  are  a  few  existing 
noise  rules  that  include  weight 
categories,  generally  adopted  before 
ANCA  and  the  AAIA  were  enacted. 
Issues  arising  under  those  rules  will  be 
addressed  on  a  case-by-case  basis. 

Examples 

Airport  operators  may  experience 
demand  for  use  of  the  airport  by  aircraft 
that  weigh  more  than  the  design  load- 
bearing  capacity  of  the  airport 
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pavement.  In  some  cases  that  demand 
can  adversely  affect  pavement 
condition.  Ideally  the  airport  operator 
should  accommodate  demand  by 
upgrading  facilities.  If  that  option  is  not 
practical,  the  airport  operator  can 
permit  reasonable  access  by  these 
aircraft,  while  avoiding  adverse  effects 
on  existing  pavement,  by  regulating  the 
number  and  maximum  weight  of 
operations  on  a  prior-permission- 
required  basis.  The  number  and 
maximum  weight  of  operations 
permitted  would  vary  according  to  the 
specific  circumstances  at  each  airport, 
including: 

•  Pavement  load-bearing  capacity. 

•  The  mix  of  aircraft  operating  at  the 
airport.  The  heavier  the  aircraft,  the 
fewer  operations  it  takes  to  have  an 
effect  on  pavement  life. 

•  Seasonal  effects  on  pavement 
strength,  for  example  wet  or  dry 
subgrade  conditions  or  very  low  or  high 
pavement  temperatures. 

The  following  scenarios  are  not 
recommendations  but  simply  examples 
of  limitations  that  might  b6  appropriate 
in  particular  circumstances.  Local 
conditions  may  require  more  complex 
solutions.  An  engineering  analysis  will 
be  required  in  each  case. 

Scenario  1 

The  airport  pavement  is  designed  to 
60-iOOO  lb.  dual-wheel  load.  Pavement 
design  and  soil  support  conditions  are 
known.  Operations  up  to  60,000  lb.  are 
unrestricted,  and  the  issue  is  how  many 
flights  should  be  permitted  above  that 
weight. 

The  airport  receives  frequent 
operations  by  several  aircraft  types  at 
70,000  lb.,  and  occasional  operations  at 
105,000  lb.,  but  very  few  operations  by 
other  aircraft  types  in  between  those 
weights. 

Reference  to  AC  150/5320-6D  shows 
that  on  an  annual  basis  up  to  xxxx 
operations  at  70,000  lb.  and  xx 
operations  at  105,000  lb.  together  would 
have  no  measurable  effect  on  the  life  of 
the  pavement,  but  more  operations  at 
either  weight  would  begin  to  shorten 
pavement  life. 

The  operator  could  require  prior 
permission  for  operations  above  60,000 
lb.  Permission  would  be  granted  on  a 
first-come  first-served  basis,  for  xx 
(xxxx/52)  operations  per  week  up  to 
70,000  lb.  and  for  x  (xx/52)  operations 
per  week  up  to  110,000  lb. 

Scenario  2 

The  airport  pavement  is  designed  to 
100,000  lb.,  with  dual-wheel  gear 
configuration.  Pavement  design  and  soil 
support  conditions  are  known. 


Most  operations  at  the  airport  are  well 
under  100,000  lb.,  but  the  airport 
receives  regular  operations  by  various 
types  of  aircraft  at  weights  from  100,000 
lb.  up  to  135,000  lb.  Operations  up  to 
100,000  lb.  are  imrestricted,  and  the 
issue  is  how  many  flights  should  be 
permitted  above  that  weight. 

Reference  to  AC  150/5320-6D  shows 
that  on  an  annual  basis  various 
assortments  of  operations  above  100,000 
lb.  can  operate  without  measurable 
effect  on  the  life  of  the  pavement. 
However,  there  is  no  single  "right" 
combination,  because  more  operations 
at  one  weight  will  reduce  the  number 
that  can  be  permitted  at  another  weight. 
Also,  each  flight  at  the  heavier  end  of 
the  scale,  e.g.,  135,000  lb.,  has  a 
disproportionately  adverse  effect  equal 
to  several  flights  at  the  lower  end  of  the 
scale,  e.g.,  just  above  100,000  lb. 

There  may  be  many  ways  to  allocate 
limited  operating  rights  for  the  various 
types  of  aircraft  that  would  use  the 
airport  over  time,  while  controlling  the 
maximum  cumulative  stress  on  the 
airport's  pavement.  One  way  would  be 
to  allocate  operating  permission  by 
"points"  rather  than  by  number  of 
operations.  While  the  numbers  actually 
used  would  need  to  be  validated  using 
AC  150/532O-6D,  something  like  the 
following  could  be  used: 

Each  operation  100,001  lb.  to  110,000 
lb.;  1  point. 

Each  operation  110,001  lb.  to  120,000 
lb.;  2  points. 

Each  operation  120,001  lb.  to  130.000 
lb.;  4  points. 

Each  operation  130,001  lb.  to  140,000 
lb.;  6  points. 

If  AC  150/5320-6D  indicated  that  no 
combination  of  operations  equal  to  an 
annual  usage  of  1200  points  would  have 
an  adverse  effect  on  pavement  life,  then 
the  airport  operator  could  allocate  23 
points  a  week  with  no  adverse  effects. 

The  operator  would  require  prior 
permission  for  operations  above  100,000 
lb.  Permission  would  be  granted  on  a 
first-come  first-served  basis,  until  the 
weekly  allocation  of  points  was 
assigned. 

Issued  in  Washington,  DC  on  June  20, 
2003. 

David  L.  Bennett, 

Director.  Airport  Safety  and  Standards. 
[FR  Doc.  03-16462  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Membership  in  tt>e  National  Parks 
Overflights  Advisory  Group 

AGENCIES:  National  Park  Service  and 
Federal  Aviation  Administration. 
ACTION:  Notice. 

SUMMARY:  By  Federal  Register  notice 
published  on  April  28,  2003,  the 
National  Park  Service  (NPS)  and  the 
Federal  Aviation  Administration  (FAA), 
asked  interested  persons  to  apply  to  fill 
a  vacant  position  representing  aviation 
interests  on  the  National  Parks 
Overflights  Advisory  Group  (NPOAG). 
This  notice  informs  the  public  of  the 
person  selected  to  fill  that  vacancy  on 
the  NPOAG. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Brayer,  Executive  Resource  Staff, 
Western  Pacific  Region  Headquarters, 
15000  Aviation  Blvd.,  Hawrthome,  CA 
90250,  telephone:  (310)  725-3800, 
Email:  Barry.Brayer@faa.gov,  or  Howie 
Thompson,  Natural  Sounds  Program, 
National  Park  Service,  12795  W. 
Alameda  Parkway,  Denver,  Colorado, 
80225,  telephone:  (303)  969-2461; 
Email:  Howie_Thompson@nps.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Parks  Air  Tour 
Management  Act  of  2000  (the  Act)  was 
enacted  on  April  5,  2000,  as  Public  Law 
106-181.  The  Act  required  the 
establishment  of  the  advisory  group 
within  1  year  after  its  enactment.  The 
NPOAG  was  established  in  March  2001. 
The  advisory  group  is  comprised  of  a 
balanced  group  of  representatives  o( 
general  aviation,  commercial  air  tour 
operations,  environmental  concerns, 
and  Native  American  tribes.  The 
Administrator  and  the  Director  (or  their 
designees)  serve  as  ex  officio  members 
of  the  group.  Representatives  of  the 
Administrator  and  Director  serve 
alternating  1-year  terms  as  chairman  of 
the  advisory  group. 

The  advisory  group  provides  "advice, 
information,  and  recommendations  to 
the  Adniinistrator  and  the  Director — 
.  (1)  on  the  implementation  of  this  title 
[the  Act]  and  the  amendments  made  by 
this  title;  , 

(2)  on  commonly  accepted  quiet 
aircraft  technology  for  use  in 
commercial  air  tour  operations  over  a 
national  park  or  tribal  lands,  which  will 
receive  preferential  treatment  in  a  given 
air  torn-  management  plan; 


I  (3)  on  other  measures  that  might  be 
taken  to  accommodate  the  interests  of 
visitors  to  national  parks;  and 

I  (4)  at  the  request  of  the  Administrator 
and  the  Director,  safety,  environmental, 
and  other  issues  related  to  commercial 
air  tour  operations  over  a  national  park 
or  tribal  lands." 

Changes  in  Membership 

!  To  maintain  the  balanced 
representation  of  the  group,  the  FAA 
and  the  NPS  recently  published  a  notice 
in  the  Federal  Register  asking  interested 
person  to  apply  to  fill  a  vacancy 
representing  aviation  interests  on  the 
NPOAG.  The  vacancy  was  created  by  • 
the  resignation  of  Mr.  Joseph  Corrao, 
Helicopter  Association  International. 
The  perSon  selected  to  fill  that  vacancy 
is  Mr.  Richard  Larew,  Executive  Vice 
President,  Era  Aviation,  Inc.,  and  also 
Chairman  of  the  Helicopter  Association 
International  Tour  Operators 
Committee. 

Issued  in  Washington,  DC  on  June  24, 
20D3. 

John  M.  Allen, 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  03-16559  Filed  6-30-03;  8:45  am] 
BILUNG  COOE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-04-C-OO-BIS  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Bismarck  IMunicipal 
Airport,  Bismarck,  North  Dakota 

agency:  Federal  Aviation 
Administration  (FAAJ.  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Bismarck 
Municipal  Airport  imder  the  provisions 
of  the  49  U.S.C.  40117  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158  J. 

DATES:  Comments  must  be  received  on 
or  before  July  31,  2003. 
ADDRESSES:  Comment  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Bismarck  Airports  District 
Ofiice,  2301  University  Drive.  Building 
23B,  Bismarck,  North  Dakota  58504. 

In  addition,  one  copy  of  any 
comments  submitted  tot  he  FAA  must 
be  mailed  or  delivered  to  Mr.  Gregory 
Haug,  Airport  Manager  of  the  City  of 
Bismarck,  North  Dakota  at  the  following 


address:  Bismarck  Municipal  Airport, 
PO  Box  991,  Bismarck.  North  Dakota 
58502. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  city  of 
Bismarck  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  T.  Schauer,  Program  Manager, 
Bismarck  Airports  District  Office.  2301 
University  Drive,  Building  23B. 
Bismarck.  North  Dakota  58504.  (701) 
323-7380.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invite  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Bismarck  Municipal  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158J. 

On  June  6.  2003,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Bismarck  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than     , 
September  6.  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  March 
1.  2004. 

Proposed  charge  expiration  date: 
September  30,  2014. 
Level  of  the  proposed  PFC:  $4.50. 
Total  estimated  PFC  reven  ue: 
$5,709,285. 

Brief  description  of  proposed  projects: 
Filing  of  Wetlands  in  Northwest 
Quadrant  of  the  Airport,  Rehabilitate 
Taxiways  C  and  D,  Update  Airport 
Layout  Plan,  Expand  General  Aviation 
Ramp,  New  Terminal  Area  Development 
Project,  Plans  and  Specifications  for  CY 
2005  Construction,  Taxiway  C 
Rehabilitation  and  Comer  Extension, 
Plans  and  Specifications  for  CY  2006 
Construction.  Purchase  Two  Plow 
Trucks.  Master  Plan  Update,  PFC 
Application  Preparation.  Class  or 
classes  of  air  carriers,  which  the  public 
agency  has  requested,  not  be  required  to 
collect  PFCs:  Air  Taxi/Commercial 
Operators  filing  FAA  Form  1800-31, 
except  commuter  air  carriers. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person,  upon  request, 
may  inspect  the  application,  notice  and 
other  documents  germane  to  the 


application  in  person  at  the  City  of 
Bismarck — Bismarck  Mimicipal  Airport. 

Issued  in  Des  Plaines.  Illinois  on  June  23, 
2003. 

Robert  A.  Huber, 

Acting  Manager.  Planning  and  Programming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

[FR  Doc.  03-16554  Filed  6-30-03;  8:45  am) 
BILLING  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-9-U-OO-MKE  To  Use  the  Revenue 
From  a  Passenger  Facility  Charge 
(PFC)  at  General  Mitchell  International 
Airport,  Milwaukee,  Wisconsin 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  fit)m  a 
PFC  at  General  Mitchell  International 
Airport  under  the  provisions  of  the  49 
U.S.C.  40117  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  156). 
DATES:  Comments  must  be  received  on 
or  before  July  31.  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Minneapolis  Airports  District 
Office,  6020  28th  Avenue  South,  Room 
102,  Miimeapohs.  Minnesota  55450. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  dehvered  to  Mr.  C.  Barry 
Bateman.  Airport  Director  of  the  General 
Mitchell  International  Airport, 
Milwaukee.  Wisconsin  at  the  following 
address;  5300  S.  Howell  Avenue, 
Milwaukee,  Wisconsin  53207-6189. 

Air  carriers  and  foreign  air  carriers 
may  submit  Copies  of  written  comments 
previously  provided  to  the  County  of 
Milwaukee  under  §  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  E.  DePottey.  Program  Manager, 
Minneapolis  Airports  District  Office, 
602d  28th  Avenue  South.  Room  102. 
Minneapolis,  Minnesota  55450,  612- 
713—4363.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  General  Mitchell 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
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Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  June  9,  2003  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  Country  of 
Milwaukee  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
Part  158.  The  FAA  will  approve  or 
disapprove  the  apphcation,  in  whole  or 
in  part,  no  later  than  September  6,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Leve7  of  the  proposed  PFC:  $3.00. 

Actual  charge  effective  date: 
December  1,  2011. 

Proposed  charge  expiration  date:  May 
1.2015. 

Total  estimated  PFC  revenue: 
$1,474,500. 

Brief  description  of  proposed  projects: 
Outer  Taxiway. 

Extension,  International  Arrival 
Building  Ramp  Expansion. 

Class  or  classes  of  air  carriers,  which 
the  public  agency  has  requested,  not  be 
required  to  collect  PFCs:  FAR  Part  135 
Air  Taxi/commercial  operators. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  County  of 
Milwaukee. 

Issued  in  Des  Plaines,  Illinois  on  June  23, 
200,3. 

Robert  A.  Huber, 

Acting  Manager.  Planning  and  Prograniming 
Branch,  Airports  Division,  Great  Lakes 
Region. 

[FR  Doc.  03-16.553  Filed  6-30-03;  8:45  am] 
BILUNG  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Administration,  DOT. 
ACTION:  Notice  and  Request  For 
Comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  this  notice 
announces  that  the  Information 
Collection  Requirements  (ICRs) 
abstracted  below  have  been  forwarded 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICRs  describe  the  nature  of  the 
information  collection  and  its  expected 


burden.  The  Federal  Register  notice 
with  a  60-day  comment  period  soliciting 
comments  on  the  following  collections 
of  information  was  published  on  April 
25,  2003  (68  FR  20426). 
DATES:  Comments  must  be  submitted  on 
or  before  July  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  17,  Washington, 
DC  20590  (telephone:  (202)  493-6292) 
or  Debra  Steward,  Office  of  Information 
Technology  and  Productivity 
Improvement,  RAD-20,  Federal 
Railroad  Administration,  1120  Vermont 
Ave.,  NW.,  Mail  Stop  35,  Washington, 
DC  20590  (telephone:  (202)  493-6139). 
(These  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Paperwork  Reduction  Act  of  1995 
(PRA),  Pub.  L.  No.  104-13,  §2,  109  Stat. 
163  (1995)  (codified  as  revised  at  44 
U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to  issue 
two  notices  seeking  public  comment  on 
information  collection  activities  before 
OMB  may  approve  paperwork  packages. 
44  U.S.C.  3506,  3507;  5  CFR  1320.5, 
1320.8(d)(1),  1320.12.  On  April  25, 
2003,  FRA  published  a  60-day  notice  in 
the  Federal  Register  soliciting  coinment 
on  ICRs  that  the  agency  was  seeking 
OMB  approval.  68  FR  20426.  FRA 
received  no  comments  after  issuing  this 
notice.  Accordingly,  DOT  announces 
that  these  information  collection 
activities  have  been  re-evaluated  and 
certified  under  5  CFR  1320.5(a)  and 
forwarded  to  OMB  for  review  and 
approval  pursuant  to  5  CFR  1320.12(c). 

Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information,  it  must  provide  30  days  for 
public  comment.  44  U.S.C.  3507(b);  5 
CFR  1320.12(d).  Federal  law  requires 
OMB  to  approve  or  disapprove 
paperwork  packages  between  30  and  60 
days  after  the  30  day  notice  is 
published.  44  U.S.C.  3507  (b)-(c);  5  CFR 
1320.12(d);  see  also  60  FR  44978,  44983, 
Aug.  29,  1995.  OMB  believes  that  the  30 
day  notice  informs  the  regulated 
community  to  file  relevant  comments 
and  affords  the  agency  adequate  time  to 
digest  public  comments  before  it 
renders  a  decision.  60  FR  44983,  Aug. 
29, 1995.  Therefore,  respondents  should 
submit  their  respective  comments  to 
OMB  within  30  days  of  publication  to 
best  ensure  having  their  full  effect.  5 
CFR  1320.12(c);  see  also  60  FR  44983, 
Aug.  29,  1995. 

The  summaries  below  describe  the 
nature  of  the  information  collection 


requirements  (ICRs)  and  the  expected 
btirden.  The  revised  requirements  are 
being  submitted  for  clearance  by  OMB 
as  required  by  the  PRA. 

Title:  Railroad  Operating  Rules. 

OMB  Control  Number:  2130-0035. 

Type  of  Request:  Extension  of  a 
ciuxently  approved  collection. 

Affected  Public:  Raikoads. 

Form(s):  N/A. 

Abstract:  The  collection  of 
information  is  due  to  the  railroad 
operating  rules  set  forth  in  49  CFR  part 
217  which  require  Class  I  and  Class  II 
railroads  to  file  with  FRA  copies  of  their 
operating  rules,  timetables,  and 
timetable  special  instructions,  and 
subsequent  amendments  thereto.  Class 
III  railroads  are  required  to  retain  copies 
of  these  documents  at  their  systems 
headquarters.  Also,  49  CFR  220.21(b) 
prescribes  the  collection  of  information 
which  requires  railroads  to  retain  one 
copy  of  their  current  operating  rules 
with  respect  to  radio  communications 
and  one  copy  of  each  subsequent 
amendment  thereto.  These  documents 
must  be  made  available  to  FRA  upon 
request. 

Annual  Estimated  Burden  Hours: 
766,428  hours. 

Title:  Rear-End  Marking  Devices. 

OMB  Control  Number:  2130-0523. 

.  Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Railroads. 

Form(s):  N/A. 

Abstract:  The  collection  of 
information  is  set  forth  under  49  CFR 
part  221  which  requires  railroads  to 
furnish  a  detailed  description  of  the 
type  of  marking  device  to  be  used  for 
the  trailing  end  of  rear  cars  in  order  to 
ensure  rear  cars  meet  minimum 
standards  for  visibility  and  display. 
Railroads  are  required  to  furnish  a  ' 
certification  that  the  device- has  been 
tested  in  accordance  with  current 
"Guidelines  for  Testing  Rear  End 
Marking  Devices."  Additionally, 
railroads  are  required  to  furnish  detailed 
test  records  which  include  the  testing 
organizations,  description  of  tests, 
number  of  samples  tested,  and  the  test 
results  in  order  to  demonstrate 
compliance  with  the  performance 
standard. 

Annual  Estimated  Burden  Hours:  4 
hours. 

Title:  Bridge  Worker  Safety  Rules. 

OMB  Control  Number:  2130-0535. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Railroads. 

Form(s):  N/A. 

Abstract:  Section  21039  of  Title  49  of 
the  United  States  Code  required  FRA  to 
issue  rules,  regulations,  orders,  and 
standards  for  the  safety  of  maintenance- 
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of- way  employees  on  railroad  bridges, 
including  for  "bridge  safety  equipment" 
such  as  nets,  walkways,  handrails,  and 
safety  lines,  and  requirements  for  the 
use  of  vessels  when  work  is  performed 
on  bridges  located  over  bodies  of  water. 
FRA  has  added  49  CFR  part  214  to 
establish  minimum  workplace  safety 
standards  for  railroad  employees  as  they 
apply  to  railroad  bridges.  Specifically, 
section  214.15(c)  establishes  standards 
and  practices  for  safety  net  systems. 
Safety  nets  and  net  installations  are  to 
be  drop-tested  at  the  job  site  after  initial 
installation  and  before  being  used  as  a 
fall  protection  system,  after  major 
repairs,  and  at  six-month  intervals  If  left 
at  one  site.  If  a  drop-test  is  not  feasible 
and  is  not  performed,  then  a  written 
certification  must  be  made  by  the 
railroad  or  railroad  contractor,  or  a 
designated  certified  person,  that  the  net 
does  comply  with  the  safety  standards 
of  this  section.  FRA  and  State  inspectors 
use  the  information  to  enforce  Federal 
regulations.  The  information  that  is 
maintained  is  at  the  job  site  promotes 
safe  bridge  worker  practices. 

Annual  Estimated  Burden  Hours:  1 
hom-. 

Addressee:  Send  comments  regarding 
any  of  these  information  collections  to 
the  Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget,  725  Seventeenth  Street,  ^JW., 
Washington,  DC  20503,  Attention:  FRA 
Desk  Officer. 

Comments  are  invited  on  the 
following:  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
notice  in  the  Federal  Register. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC  on  June  25, 
2003. 

Kathy  A.  Weiner, 

Director,  Office  of  Information  Teclinology 
and  Support  Systems,  Federal  Railroad 
Administration. 

[FR  Doc.  03-16558  Filed  6-30-03;  8:45  am] 

BnjJNG  CODE  4910-0fr-f> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petition  for  Designation  of  Repair 
Locations 

In  accordance  with  Part  232  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  designating  repair  locations 
as  prescribed  in  §  232.15  (g). 

The  Canadian  Pacific  Railway 
Company 

(Docket  Number  FRA-2002-13651J 

Pursuant  to  49  CFR  232.17,  the 
Canadian  Pacific  Railway  Company 
(CP),  on  behalf  of  their  Soo  Line 
Railroad  Subsidiary,  seeks  FRA's 
approval  to  designate  locations  on  their 
Soo  Line  property  where  brake  system 
repairs  will  be  performed,  as  prescribed 
in  §232. 15(g)  of  the  Federal 
Regulations.  Brake  System  Safety 
Standards  for  Freight  and  Other  Non- 
Passenger  Trains  and  Equipment.  CP 
has  identified  the  following  sites  as  the 
designated  repair  locations: 


Location 


Milepost/  Sutxlivision 


Distance 


St  Paul  Service  Area 


Factlity 


Hani^y,  ND  

Enderlin,  ND  

Thief  River  Falls,  MN 

Glenwood,  MN 

St.  Paul  Yard,  MN  .... 


MP  396.5,  Portal  Sub 

MP  257.3,  Canington  Sub  .... 
MP  307.4,  Detroit  Lakes  Sub 
MP  120.3,  Elbow  Lake  Sub  .. 
MP  0,  Memam  Park  Sub  


152.5  mi  from  Portal  

139.2  mi.  from  Harvey  .... 

79.1  mi.  from  Noyes 

137.1  mi.  from  Enderlin  ... 
127.5  mi.  froM  Glenwood 


Repair  track. 
Road  truck. 
Road  truck. 
Road  truck. 
Repair  track. 


Chicago  Service  Area 


Lacrosse,  Wl  ... 

Portage,  Wl 

Milwaukee,  Wl 
Bensenville,  IL 
Utta.  IN 


MP  281.2,  Tomah  Sub  .... 
MP  178.2,  Tomah  Sub  .... 
MP  85.4,  Watertown  Sub 

MP  15.5,  Elgin  Sub  

MP  204.2,  Utta  Sub  


130.6  mi.  from  St.  Paul  .... 

103  mi.  from  Lacrosse  

92.8  mi.  from  Portage  

104.8  mi.  from  Milwaukee 

131.7  mi.  from  Louisville  .. 


Road  truck. 
Road  tmck. 
Repair  track. 
Repair  track 
Road  truck. 


CP  states  that  all  repair  track  locations 
will  have  full-time  qualified  car  men  on 
duty  and  these  locations  will  be 
equipped  with  yard  air  plants,  jacking 
pads  and  single  car  test  devices.  They 
may  not  be  enclosed  repair  shops.  All 
road  truck  locations  are  serviced 
regularly  by  qualified  car  men  with  fully 
equipped  repair  trucks  that  include 
compressors,  jacks,  and  single  car  test 
devices.  These  locations  may  or  may  not 
have  jacking  pads.  All  of  the  above 
locations  have  tracks  that  are  readily 
and  safely  accessible  for  the  car  men  to 
make  repairs.  All  locations  are 
commonly  serviced  by  through  trains. 


reducing  the  need  for  additional 
switching  and  the  related  hazards.  All 
locations  can  make  repairs  to  most  part 
215,  231  and  232  defects  to  include 
performing  single  car  air  tests.  All  road 
truck  locations  are  in  reasonable 
proximity  to  their  home  base,  which 
will  accommodate  the  availability  of 
material,  effective  and  timely  repair, 
and  accessibility  in  adverse  weather 
conditions.  Furthermore,  designating 
the  above  locations  as  the  repair 
locations  will  not  diminish  CP's  ability 
to  effect  emergency  repairs  at  other 
locations,  where  cars  cannot  be  safely 
moved  to  a  designated  location, 


including,  but  not  limited  to,  cars  set  off 
as  a  result  of  wayside  inspections  and 
trackside  warning  detectors. 

Pursuant  to  49  CFR  232.17,  CP  affirms 
that  a  copy  of  their  petition  to  designate 
the  above  locations  as  their  repair 
locations  has  been  provided  to  the 
following  labor  organizations  that 
represent  the  employees  working  for  the 
CP:  Brotherhood  of  Railway  Carmen, 
Brotherhood  of  Locomotive  Engineers 
and  the  United  Transportation  Union. 

Interested  parties  are  invited  to 
submit  written  comments  to  FRA.  All 
v^rritten  communications  concerning  this 
petition  should  identify  the  appropriate 
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docket  number  [e.g..  Docket  Number 
FRA-2002-13651)  and  must  be 
submitted  to  the  Docket  Clerk,  DOT 
Docket  Management  Facility,  Room  PL- 
401  (Plaza  Level),  400  7th  Street,  SW., 
Washington,  DC  20590.  Comments 
received  within  30  days  of  the  date  of 
this  notice  will  be  considered  by  FRA 
before  any  final  action  is  taken. 
Although  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings,  if 
any  interested  party  desires  an 
opportunity  for  oral  comment,  they 
should  notify  FRA  in  writing  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request.  All  written 
communications  concerning  these 
proceedings  are  available  for 
examination  during  regular  business 
hours  (9  a.m. — 5  p.m.). 

All  documents  in  the  public  docket 
are  also  available  for  inspection  and 
copying  on  the  Internet  at  the  docket 
facility's  Web  site  http://dms.dot.gov . 
Anyone  is  able  to  search  the  electronic 
form  of  all  comments  received  into  any 
of  our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
.behalf  of  an  association,  business,  labor 
imion,  etc.).  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Volume  65,  Number  70;  Pages 
19477-78)  at  http://dms.dot.gov. 

Issued  in  Washington.  DC  on  June  24, 
2003. 

Grady  C.  Cothen.  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[PR  Doc.  03-16557  Filed  6-30-03;  8:45  am) 

BtLUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief 

Farmrail  System,  Incorporated  (Waiver 
Petition  Docket  Number  FRA-2001- 
9998) 

The  Farmrail  System  owms  three 
passenger  coaches  which  were  built  in 


1954-56.  These  coaches  are  not  used  in 
regular  service  but  only  on  a  limited 
seasonal  basis  primarily  in  conjunction 
with  the  Oklahoma  Tourism  and 
Recreation  Department's  resort  and 
conference  center  located  at  Quartz 
Mountain  State  Park. 

The  cars  operate  on  trackage  owmed 
by  the  Oklahoma  Department  of 
Transportation  for  which  Farmrail  acts 
as  lessee-operator.  The  excursion  trains 
operate  from  a  station  near  the  entrance 
to  Quartz  Mountain  State  Park  and  nm 
northward  around  Lake  Lugert  through 
a  sparsely  populated  area  to  Lone  Wolf, 
Oklahoma  and  back.  Farmrail  requests 
relief  from  the  requirements  of  Title  49 
Code  of  Federal  Regulations  (CFR) 
223.15  Requirements  for  existing 
passenger  cars  due  to  the  infrequent  use 
of  the  cars,  the  planned  usage  for 
excursion  service,  and  the  cost  of 
installing  compliant  glazing. 

The  cars  are  former  VIA  Rail  Canada 
equipment  and  have  a  double-pane 
combination  of  V4-inch  thick  safety  glass 
inside  and  plate  glass  outside.  This 
glazing  system  remains  the  standard  in 
Canada  for  passenger  equipment,  and 
the  petitioner  believes  that  the  operation 
of  these  cars,  as  equipped,  would  not 
pose  a  safety  hazard  to  passengers  or 
employees. 

FRA  granted  Farmrail  relief  from  the 
requirements  of  CFR  223.15  to  operate 
their  three  passenger  cars,  numbers 
FMRC  5627,  5478,  and  5560,  without 
FRA  compliant  glazing  on  a  limited 
basis  for  a  period  of  five  years  on  May 
24,  2002.  Subsequent  to  FRA  granting 
the  subject  waiver,  Farmrail  restated  the 
intended  area  of  operation  for  these 
excursion/charter  trains  to  include  the 
entire  354  mile  System.  This  is  a  major 
modification  to  the  original  waiver 
request.  The  additional  proposed  area  of 
operation  was  not  included  in  the 
original  safety  evaluation.  Therefore, 
Farmrail  requested  reopening  of  this 
docket  euid  petitions  for  the  expanded 
area  of  operation. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA  in  writing  before  the 
end  of  the  comment  period  and  specify 
the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
9998)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Docket  Management 


Facility,  Room  PL-401  (Plaza  Level), 
400  7th  Street,  SW.,  Washington,  DC 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  FRA's 
temporary  docket  room  located  at  1120 
Vermont  Avenue,  NW.,  Room  7051, 
Washington,  DC  20005.. 

FRA  wishes  to  inform  all  potential 
commenters  that  anyone  is  able  to       ^ 
search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  conmient  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  Pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[PR  Doc.  03-16556  Piled  6-30-03;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  on 
Transportation  Improvements  Within 
the  North  Corridor  in  Metropolitan 
Columbus,  Ohio 

agency:  Federal  Transit  Administration 
(FTA),  DOT. . 

ACTION:  Notice  of  Intent  to  prepsare  an 
Environmental  Impact  Statement. 

summary:  The  Federal  Transit 
Administration  (FTA)  and  the  Central 
Ohio  Transit  Authority  (COTA)  are 
issuing  this  notice  to  advise  interested 
agencies  and  the  public  that,  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  an  Environmental 
Impact  Statement  (EIS)  is  being 
prepared  for  the  proposed 
transportation  improvements  in  the 
North  Corridor  and  adjacent  areas  in  the 
City  of  Columbus  and  Franklin,  and 
Delaware  Counties,  within  the 
metropolitan  area  of  Columbus,  Ohio. 
The  EIS  will  evaluate  the  following 
alternatives:  a  no-build  alternative;  a 
transportation  system  management 
(TSM)  alternative;  build  alternatives 
consisting  of  light  rail  transit  in  one  of 
several  alignment  options  combined 


with  increased  bus  service  in  the  North 
Corridor,  and  any  additional  reasonable 
alternatives  that  emerge  from  the 
sooping  process.  Scoping  will  be 
accomplished  through  meetings  and 
correspondence  with  interested  persons 
organizations,  the  general  public,  and 
federal,  state  and  local  agencies. 

The  EIS  will  address  the  need  to 
-improve  mobility  and  reverse-commute 
access  in  the  corridor,  reduce  adverse 
environmental  impacts  in  the  region, 
provide  long-term,  cost-effective 
transportation  infrastructure  and 
services,  and  enhance  regional 
economic  development. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  alternatives  and 
impacts  to  be  considered  should  be  sent 
to  Mr.  Michael  L.  Bradley,  Director  of 
Rail  Development,  Central  Ohio  Transit 
Authority,  1650  Lake  Shore  Drive,  Suite 
300,  Columbus,  Ohio  43204  by  August 
15,2003. 

Scoping  Meetings:  Three  public 
scoping  meetings  and  one  interagency 
scoping  meeting  will  be  held.  The 
public  scoping  meetings  will  be  held  on 
July  22  and  23.  2003.  The  interagency 
scoping  meeting  will  be  held  on  July  24, 
2003.  See  ADDRESSES  below  for  the 
specific  time  and  place  of  each  meeting. 
ADDRESSES:  Written  comments  on  the 
scope  of  the  analysis  and  the  impacts  to 
be  considered  should  be  sent  by  August 
15,  2003  to:  Mr.  Michael  L.  Bradley, 
Director  of  Rail  Development,  Central 
Ohio  Transit  Authority,  1650  Lake 
Shore  Drive,  Suite  300,  Columbus,  OH 
43204. 

Public  Scoping  meetings  will  be  held 
at  the  following  locations: 
Tuesday,  July  22,  2003  at  Rhodes  Office 
Tower,  Lobby  Hearing  Room,  30  East 
Broad  Street,  Columbus,  Ohio  from  8 
to  10  a.m.  COTA  will  give  a 
presentation  on  the  proposed  action  at 
8:30  a.m. 
Tuesday,  July  22,  2003  at  St.  Stephen's 
Community  House,  1500  17th 
Avenue,  Columbus,  Ohio  from  6  to  8 
p.m.  COTA  will  give  a  presentation 
on  the  proposed  action  at  6:30  p.m. 
Wednesday,  July  23,  2003  at  North 
Broadway  United  Methodist  Chiu-ch,  48 
East  North  Broadway,  Columbus,  Ohio 
from  6  to  8  pm.  COTA  will  give  a 
presentation  on  the  proposed  action  at 
6:30  pm. 

The  appropriate  federal,  state,  and 
local  agency  offices  will  be  notified 
individually  about  the  time  and  location 
of  the  interagency  scoping  meeting. 

The  locations  of  the  scoping  meetings 
are  accessible  to  persons  with 
disabilities.  Any  individual  with  a 
disability  who  requires  special 
assistance  to  participate  in  the  scoping 
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meetings  should  contact  Mr.  Michael  L. 
Bradley,  Director  of  Rail  Development, 
Central  Ohio  Transit  Authority,  1650 
Lake  Shore  Drive,  Suite  300.  Columbus, 
Ohio  43204  or  should  call  the  project 
,     information  line  at  (866)  "RAILCOTA  or 
COTA  TDD  at  (614)  228-1832  available 
weekdays  8:30  a.m.— 5:30  p.m.),  or 
should  send  an  e-mail  to 
info@cotafasttrax.com  by  July  14,  2003 
in  order  for  COTA  to  make  necessary 
arrangements. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Vanessa  Adams,  Senior  Community 
Planner,  Federal  Transit 
Administration,  200  West  Adams  Street, 
Suite  320,  Chicago,  Illinois  60606-5232; 
phone:  (312)  353-2789. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Transit  Administration  (FTA), 
the  federal  lead  agency,  in  cooperation 
with  the  Central  Ohio  Transit  Authority 
(COTA),  the  local  lead  agency,  is 
preparing  an  Environmental  Impact 
Statement  (EIS)  for  proposed 
transportation  improvements  in  the 
North  Corridor  and  adjacent  areas.  The 
lead  agencies  will  also  seek  the 
cooperation  of  the  Federal  Railroad 
Administration  (FRA)  and  the  Mid-Ohio 
Regional  Planning  Commission 
(MORPC),  the  metropolitan  planning 
organization  (MPO)  responsible  for 
transportation  planning  in  metropolitan 
Columbus. 

The  transportation  improvements 
have  been  defined  through  a  Major 
Investment  Study  (MIS)  conducted  in 
1995  and  updated  in  2001,  which 
included  extensive  public  outreach  and 
interagency  involvement.  The  MIS  is 
available  for  public  review  at  the  COTA 
office  by  contacting  Mr.  Michael 
Bradley  as  described  luider  ADDRESSES 
above.  In  accordance  with  the 
regulations  implementing  the  National 
Envuonmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  the  scoping  process 
will  be  used  to  determine  the 
alternatives  to  be  considered  in  detail  in 
the  EIS  and  the  impacts  of  those 
alternatives  to  be  evaluated.  The  results 
of  the  MIS  will  not  be  re-visited  imless 
significant  costs  or  impacts  not  fully 
evaluated  in  the  MIS  are  identified 
during  scoping.  FTA  and  COTA  also 
expect  the  scoping  process  to  identify 
alternative  design  concepts  for 
evaluation.  Alternative  alignments  and 
designs  that  meet  the  project  purpose 
and  need  as  reflected  in  the  regional 
transportation  plan  will  be  addressed  in 
the  EIS. 

I.  Scoping 

FTA  and  COTA  invite  interested 
individuals,  organizations,  and  federal, 
state,  and  local  agencies  to  participate  in 


defining  the  alternatives  to  be  evaluated 
and  identifying  any  significant  social, 
economic  and  environmental  issues 
related  to  the  alternatives.  Comments  on 
the  appropriateness  of  the  alternatives 
and  impact-related  issues  are 
encouraged.  Specific  suggestions  on 
additional  alternatives  to  be  examined 
and  issues  to  be  addressed  are 
welcomed  and  will  be  considered  in 
establishing  the  final  study  scope. 
Comments  may  be  made  orally  at  the 
meetings  or  in  writing  no  later  than 
August  15,  2003. 

COTA  staff  will  be  present  at  the 
scoping  meetings  to  describe  corridor 
alternatives,  answer  questions,  and 
receive  comments.  Additional 
opportunities  for  public  participation 
will  be  provided  throughout  the  EIS 
preparation  to  review  findings  and 
results  and  to  solicit  comments. 
Interested  persons  will  be  notified  of 
project  progress  through  a  continuing 
commimity  information  program  and 
materials  distributed  to  the  project 
mailing  list  that  will  include  all  scoping 
participants. 

II.  Description  of  Study  Area  and 
ProiectNeed 

The  study  area  for  the  North  Corridor 
Light  Rail  Transit  project  (NCLRT)  is 
located  within  the  metropolitan  area  of 
Columbus,  Ohio  in  the  City  of 
Columbus  and  Franklin  and  Delaware 
Counties.  The  transit  alternative  extends 
approximately  13  miles  between  the 
Franklin/Delaware  County  line  in  the 
Polaris  area  and  doT^ntown  Columbus 
and  centered  on  a  path  generally 
parallel  to  Interstate-71.  The  northern 
terminus  of  the  transit  study  area  is  the 
intersection  of  Flint  Road  and  Lazelle 
Road  at  the  Franklin  and  Delaware 
county  line  and  the  southern  terminus 
is  the  intersection  of  High  Street  and 
Fulton  Street  in  downtown  Columbus. 
The  study  area  is  generally  bounded  on 
the  west  by  the  Olentangy  River  and 
State  Route  315  and  on  the  east  by  State 
Route  3  (Cleveland  Avenue/Westerville 
Road).  Because  one  of  the  transit 
alternatives  includes  the  shared  use  of 
the  CSX  Transportation  (CSXT)  and 
Norfolk  Southern  (NS)  railroad  right-of- 
way,  the  study  will  also  evaluate 
impacts  on  the  regional  freight  raifroad 
network  in  Central  Ohio. 

Most  of  the  corridor  is  within  the 
urban  setting  of  the  City  of  Columbus, 
but  it  also  includes  the  suburban 
communities  of  Minerva  Park,  Riverlea 
and  portions  of  the  cities  of 
Worthington  and  Westerville.  Several 
major  activity  centers  are  located  within 
the  corridor  and  at  the  northern  and 
southern  termini,  including  cultural 
sites,  entertainment  districts,  hospitals. 
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sport  stadiums,  universities, 
fairgrounds,  a  convention  center  and  a 
regional  mall.  The  remainder  of  the 
corridor  is  primarily  residential.  Polaris, 
Crosswoods,  Worthington,  Easton,  and 
the  Short  North  are  mixed  use  areas 
with  an  emphasis  on  retail  and 
restaurants.  The  Ohio  State  House,  the 
Arena  District,  Theater  District,  City 
Center,  Science  Center  and  redeveloping 
Brewery  District  are  major  traffic 
generators  in  the  downtown  area.  The 
corridor  has  two  large  hospitals.  Grant 
Hospital  and  the  Ohio  State  University 
Hospital,  serving  more  than  50,000 
patients  each  year.  Three  colleges  and 
universities  (Ohio  State  University, 
Columbus  State  Community  College, 
and  Franklin  University)  are  within  the 
corridor.  Four  major  sports  stadiums  are 
also  in  the  corridor,  including  Ohio 
Stadium  (where  Ohio  State  University 
plays  football),  Schottenstein  Center  for 
basketball,  Columbus  Crew  Soccer 
Stadium  and  Nationwide  Arena.  Other 
attractions  include  the  Ohio  State 
Fairgrounds,  the  Columbus  Convention 
Center,  and  the  Veterans  Memorial  Hall. 

Approximately  233,000  people  live  in 
the  study  area  and  the  population  is 
expected  to  increase  to  more  than 
248,000  by  year  2025.  The  North 
Corridor  has  approximately  235,000 
jobs,  which  is  one-third  of  the  region's 
total  employment.  The  number  of  jobs  is 
expected  to  increase  in  the  study  area  to 
278,000  by  2025.  Due  to  the  population 
and  employment  within  the  North 
Corridor,  COTA's  busiest  bus  route  is 
within  the  study  cuea,  serving 
approximately  13,000  riders  per  day  in 
the  Ohio  State  University  area.  The 
North  Corridor  is  considered  the  most 
congested  area  in  the  Columbus 
metropolitan  area. 

COTA  and  MORPC  have  been 
working  together  to  address  the 
transportation  problems  and  needs  in 
the  Columbus  metropolitan  area.  In 
1993,  COTA  and  MORPC  completed  an 
update  of  the  long  range  plan  for  public 
transportation  in  the  region,  which 
recommended  a  series  of  transit  system 
improvements,  including  the 
development  of  eight  fixed  guideway 
transit  lines  using  existing  freight  rail 
corridors.  As  a  result  of  the  Long  Range 
System  Plan  Analysis,  the  13-mile  North 
Corridor,  extending  between  the  Polaris 
area  and  Downtown  Columbus  generally 
along  Interstate-71,  was  identified  as  the 
priority  corridbr  for  fixed  guideway 
transit  improvements. 

COTA  and  MORPC  conducted  a  Major 
Investment  Study  (MIS)  for  the  North 
Corridor  between  1993  and  1995,  with 
the  recommendation  to  expand  bus 
service  as  the  locally  preferred 
alternative.  Following  the  completion  of 


Vision  2020,  a  long-range  transit  plan 
for  central  Ohio,  in  2001  COTA  and 
MORPC  updated  the  1995  North 
Corridor  MIS.  The  MIS  update 
concluded  vdth  the  selection  of  a  locally 
preferred  alternative  comprised  of  light 
rail  transit  and  substantial 
improvements  to  bus  service  in  the 
corridor  between  the  Polaris  area  and 
Downtown  Columbus. 

III.  Alternatives 

The  scoping  meetings,  other 
community  meetings  and  written 
comments  will  be  a  major  source  of 
alternatives  for  consideration  in  the  EIS. 
Transportation  alternatives  proposed  for 
consideration  in  the  North  Corridor 
include: 

l.A  No- Action  Alternative,  which  is 
the  continuation  of  existing  bus  service 
policies  in  the  study  area.  Under  the  No- 
Action  Alternative,  increases  in  service 
to  the  year  2025  would  track  with 
increases  in  demand  due  to  population 
or  employment  growth  in  the  area,  in 
accordance  with  ciurrent  service 
policies. 

2.  A  Transportation  System 
Management  (TSM)  Alternative,  which 
focuses  on  operational  and  low  to 
medium  cost  capital  improvements  to 
bus  transit  routes  and  service  in  the 
project  area,  and  attempts  to  serve  the 
project  purpose  and  need  as  much  as 
possible  without  the  construction  of  a 
new  fixed  guideway. 

3.  Build  Alternatives  comprised  of 
Light  Rail  Transit  (LRT)  combined  with 
enhanced  bus  service.  The  LRT  route 
extends  about  13  miles  from  the  Polaris 
area  to  the  Columbus  Central  Business 
District.  From  Polaris  to  about  17th 
Street,  the  light  rail  line  is  proposed  to 
be  located  in  raifroad  right-of-way 
(ROW)  parallel  to  the  CSXT  Columbus 
line  and  NS  Sandusky-Columbus  rail 
lines.  Street  running  operations  are 
proposed  for  the  light  rail  line  from  the 
vicinity  of  17th  Street  to  Fulton  Street 
in  the  Downtown.  The  proposed  street 
rurming  alignments  south  of  17th  Street 
would  be  along  Sununit  and/or  Fourth 
Streets  with  a  transition  to  High  Street 
at  Interstate  670.  An  alternative 
alignment  with  street  running 
operations  along  High  Street  between 
approximately  17th  Street  and  Interstate 
670  that  would  more  directly  serve  the 
Ohio  State  University  campus  may  also 
be  considered. 

Two  options  are  under  consideration 
for  the  portion  of  the  project  that  is 
located  in  the  rail  ROW  between  Polaris 
and  about  17th  Street:  Under  one  of  the 
options  for  the  railroad  right-of-way, 
COTA  may  construct  a  new  freight 
railroad  intermodal  facility  in  Delaware 


or  Union  County  in  the  central  Ohio 
area^ 

Fourteen  potential  transit  stations 
would  be  located  to  serve  potential  trip 
generators  and  in  areas  where  economic 
development  activities  are  planned  or 
underway.  The  locations  of  stations  and 
resulting  impacts  will  be  an  important 
area  of  consideration  during  the  study. 

Based  on  public  and  agency  input 
received  diuing  scoping,  variations  of 
the  above  alternatives  and  other 
transportation-related  improvement 
options,  both  transit  and  non-transit, 
may  be  considered  for  the  North 
Corridor. 

IV.  Probable  Effects/Potential  Impacts 
for  Analysis 

The  FTA  and  COTA  will  evaluate  all 
social,  economic  and  environmental 
impacts  of  the  alternatives  analyzed  in 
the  EIS.  Impacts  may  include:  Land  use, 
zoning,  and  economic  development; 
secondary  development;  cumulative 
land  use  impacts;  land  acquisition, 
displacements,  and  relocation  of 
existing  uses;  historic  and 
archaeological  resources;  parklands  and 
recreation  areas;  neighborhoods  and 
communities;  environmental  justice;  air 
quality;  noise  and  vibration;  hazardous 
materials;  ecosystems;  water  resources; 
construction  impacts;  safety  and 
security;  utilities;  finance;  and 
transportation.  Other  potential  impact 
issues  may  be  added  as  a  result  of 
scoping  and  interagency  coordination 
efforts.  The  proposed  impact  assessment 
and  evaluation  will  take  into  account 
both  positive  and  negative  effects,  direct 
and  indirect  impacts,  short-term 
(construction)  and  long-term  operational 
impacts,  and  cumulative  effects. 
Measures  to  avoid  or  mitigate  any 
significant  adverse  impacts  will  be 
developed. 

V.  FTA  Procedures 

hi  accordance  with  FTA  policy,  all 
federal  laws,  regulations  and  executive 
orders  affecting  project  development, 
including  but  not  limited  to  the 
regulations  of  the  Council  on 
Environmental  Quality  and  FTA 
implementing  NEPA  (40  CFR  parts 
1500-1508  and  23  CFR  part  771),  the 
Clean  Air  Act,  Section  404  of  the  Clean 
Water  Act,  Executive  Orders  11988, 
11990  and  12898  regarding  floodplains, 
wetlands,  and  environmental  justice, 
respectively,  the  National  Historic 
Preservation  Act,  the  Endangered 
Species  Act,  and  section  4(f)  of  the 
Department  of  Transportation  Act,  wiU 
be  addressed  to  the  maximum  extent 
practicable  during  the  NEPA  process.' 

The  Draft  Enviroiunental  Impact 
Statement  (DEIS)  will  be  circulated  to 
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sdlicit  public  and  agency  comments  on 
the  proposed  action.  Public  hearings 
will  be  held  on  the  DEIS.  Based  on  the 
comments  received  on  the  DEIS,  COTA 
will  take  appropriate  project  actions  and 
prepare  the  Final  EIS,  which  will 
identify  the  preferred  alternative. 
Opportunity  for  additional  public 
comment  will  be  provided  throughout 
all  phases  of  project  development. 
•  Issued  on:  June  23,  2003. 
Joel  P.  Ettinger, 
Regional  Administrator. 
[FR  Doc.  03-16555  Filed  6-30-O3;  8:45  am] 
BILUNG  CODE  4910-57-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Renegotiation  Board  Interest  Rate; 
Prompt  Payment  Interest  Rate; 
Contract  Disputes  Act 

AGENCY:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasiuy. 
ACTION:  Notice. 


SUMMARY:  For  the  period  beginning  July 
1,  2003  and  ending  on  December  31, 


2003  the  prompt  payment  interest  rate 
is  3.125  per  centum  per  aimum. 

ADDRESSES:  Comments  or  inquires  may 
be  mailed  to  Eleanor  Farrar,  Team 
Leader,  Debt  Accounting  Branch.  Office 
of  Public  Debt  Accounting,  Bureau  of 
the  Public  Debt,  Parkersburg,  West 
Virginia,  26106-1328.  A  copy  of  this 
Notice  will  be  available  to  download 
from  http://www.publicdebt.treas.gov. 
DATES:  This  notice  announces  the 
applicable  interest  rate  for  the  July  1, 
2003  to  December  31,  2003  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frank  Dunn,  Manager,  Debt  Accounting 
Branch,  Office  of  PubUc  Debt 
Accounting,  Bureau  of  the  Public  Debt, 
Parkersburg,  West  Virginia,  26106-1328, 
(304)  480-5170;  Eleanor  Farrar,  Team 
Leader,  Borrowings  Accounting  Team, 
Office  of  Public  Debt  Accounting, 
Bureau  of  the  Public  Debt,  (304)  480- 
5166;  Edward  C.  Gronseth,  Deputy  Chief 
Counsel,  Office  of  the  Chief  Counsel, 
Bureau  of  the  Public  Debt,  (304)  480- 
8692;  or  Geraldine  J.  Porco-Hubenko, 
Attorney- Adviser,  Office  of  the  Chief 
Counsel,  Bureau  of  the  Pubfic  Debt, 
(202) 691-3708. 


SUPPLEMENTARY  INFORMATION:  Although 
the  Renegotiation  Board  is  no  longer  in 
existence,  other  Federal  Agencies  are 
required  to  use  interest  rates  computed 
under  the  criteria  established  by  the 
Renegotiation  Act  of  1971  Sec.  2,  Pub. 
L.  92-41.  85  Stat.  97.  For  example,  the 
Contract  Disputes  Act  of  1978  Sec.  12, 
Pub.  L.  95-563,  92  Stat.  2389  and, 
indirectly,  the  Prompt  Payment  Act  of 
1982,  31  U.S.C.  3902(a),  provide  for  the 
calculation  of  interest  due  on  claims  at 
a  rate  established  by  the  Secretary-  of  the 
Treasury  for  the  Renegotiation  Board 
under  Piib.  L.  92-41. 

Therefore,  notice  is  given  that  the 
Secretary  of  the  Treasury  has 
determined  that  the  rate  of  interest 
applicable,  for  the  period  beginning  July 
1,  2003  and  ending-on  December  31, 
2003,  is  3.125  per  centum  per  annum. 
This  rate  is  determined  pursuant  to  the 
above-mentioned  sections  for  the 
purpose  of  said  sections. 

Dated:  June  26.  2003. 
Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  03-16538  Filed  6-30-03-8:45  am] 

BILUNG  CODE  4S1&-3S-P 
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DEPARTMENT  OF  THE  TREASURY 

FINANCIAL  MANAGEMENT  SERVICE 
HYATTSVILLE.  MD  20782 


4810-35 

DEPARTMENT  OF  THE  TREASURY 

FISCAL  SERVICE 
(Dept.  Circular  570;  2003  Revision) 

COMPANIES  HOLDING  CERTIFICATES  OF  AUTHORITY  AS  ACCEPTABLE  SURETIES  ON 
FEDERAL  BONDS  AND  AS  ACCEPTABLE  REINSURING  COMPANIES 

Effective  July  1,2003 

This  Circular  is  published  annually,  solely  for  the  information  of  Federal  bond-approving  officers  and 
persons  required  to  give  bonds  to  the  United  States  Copies  of  the  Circular  and  interim  changes  may  be 
obtained  directly  from  the  internet  or  from  the  Government  Printing  Office  (202)  512-1800.  (Interim 
changes  are  published  in  the  FEDERAL  REGISTER  and  on  the  internet  as  they  occur.)  Other  information 
pertinent  to  Federal  sureties  may  be  obtained  from  the  U.S.  Department  of  the  Treasury,  Financial 
Management  Service,  Surety  Bond  Branch,  3700  East  West  Highway,  Room  6F07,  Hyattsville,  MD  20782. 
Telephone  (202)  874-6850  or  Fax  (202)  874-9978. 

The  most  current  list  of  Treasury  authorized  companies  is  always  available  through  the  Internet  at 
http://www.fms.treas.gov/c570    In  addition,  applicable  laws,  regulations,  and  application  information  are 
also  available  at  the  same  site. 

Please  note  that  the  underwriting  limitation  published  herein  is  on  a  per  bond  basis  but  this  does 
not  limit  the  amount  of  a  bond  that  a  company  can  write.  Companies  are  allowed  to  write  bonds 
with  a  penal  sum  over  their  underwriting  limitation  as  long  as  they  protect  the  excess  amount  with 
reinsurance,  coinsurance  or  other  methods  as  specified  at  31  CFR  223.10-11.  Please  refer  to 
footnote  (b)  at  the  end  of  this  publication. 

The  following  companies  have  complied  with  the  law  and  the  regulations  of  the  U.S.  Department  of  the 
Treasury.  Those  listed  in  the  front  of  this  Circular  are  acceptable  as  sureties  and  reinsurers  on  Federal 
bonds  under  Title  31  of  the  United  States  Code,  Sections  9304  to  9308  [See  Note  (a)].  Those  listed  in  the 
back  are  acceptable  only  as  reinsurers  on  Federal  bonds  under  31  CFR  223.3(b)  (See  Note  (e)]. 

If  we  can  be  of  any  assistance,  please  feel  free  to  contact  the  Surety  Bond  Branch  at  (202)  874-6850. 


-fDTM^ 


-6^ 


lidith  R.  Tillman 

A^jstant  Commissioner 

-inancial  Operations 

Financial  Management  Service 


IMPORTANT  INFORMATION  IS  CONTAINED  IN  THE  NOTES  AT  THE  END  OF 
THIS  CIRCULAR.  PLEASE  READ  THE  NOTES  CAREFULLY. 
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Acadia  Insurance  Company  (NAIC  #31325) 

BUSINESS  ADDRESS:  P.O.  BOX  9010,  WESTBROOK,  ME  04098-5010 
PHONE:  (207)  772-4300.  UNDERWRITING  LIMITATION  b/:  $3  102  000 
SURETY  LICENSES  c.fi':  AZ,  CO.  CT.  DE,  DC,  KY,  ME.  MD,  MA,  MS,  MO 
NH.  NY,  OK,  PA,  RI,  TX,  UT.  VT,  V A.  INCORPORATED  IN:  Maine. 

ACCREDITED  SURETY  AND  CASUALTY  COMPANY,  INC.  (NAIC  #26379) 

BUSINESS  ADDRESS:  400  S.  PARK  AVENUE,  SUITE  320,  WINTER  PARK. 
FL  32789.  PHONE:  (407)  629-2131.  UNDERWRITING  LIMITATION  b/- 
$1,092,000.  SURETY  LICENSES  c.f/:  AL,  AZ,  AR,  CA.  CO,  CT.  DE,  DC  FL 
GA,  HI,  ID,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA.  MI.  MN.  MS.  MO,  MT  NE   ' 
NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA.  Rl,  SC,  SD,  TN  TX  UT ' 
VT,VA,WA,WV,WY.  INCORPORATED  IN:  Florida.  '      ' 

ACSTAR  INSURANCE  COMPANY  (NAIC  #22950) 

BUSINESS  ADDRESS:  P.O.  BOX  2350,  NEW  BRITAIN,  CT  06050-2350 
PHONE:  (860)  224-2000.  UNDERWRITING  LIMITATION  b/-  $1  900  000 
SURETY  LICENSES  c.C:  AL.  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,'  GA  HI 
ID,  IL,  IN.  L\.  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT  NE  NV 
NH,  NJ,  NM.  NY.  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN.  TX  Ut'  VT ' 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Illinois.  '      ' 

Aegis  Security  Insurance  Company  (NAIC  #33898) 

BUSINESS  ADDRESS:  P.O.  BOX  3153,  HARRISBURG,  PA  17105  PHONE- 
(717)  657-9671  x-3051.  UNDERWRITING  LIMITATION  hi:  $2,852  000 
SURETY  LICENSES  c,C:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE  NV     ' 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC.  SD.  TN.  TX  Ut'  VT ' 
VA,  WA.  WV.  WI.  WY.  INCORPORATED  IN:  Pennsylvania.        '      '      ' 

Afiliiated  FM  Insurance  Company  (NAIC  #10014) 

BUSINESS  ADDRESS:  P.O.  BOX  7500.  JOHNSTON.  RI  02919-0500  PHONE- 
(401)  275-3000.  UNDERWRITING  LIMITATION  b/:  $16,985,000  SURETY 
LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN 
\A,  KS.  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH  NJ  NM  ' 
NY.  NC.  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX.  UT,  VT,  VA.  VI  WA, 
WV.WI,WY.  INCORPORATED  IN:  Rhode  Island.  »     •     -. 

ALL  AMERICA  INSURANCE  COMPANY  (NAIC  #20222) 

BUSINESS  ADDRESS:  800  SOUTH  WASHINGTON  STREET  VAN  WERT 
OH  45891.  PHONE:  (419)  238-5551  x-2350.  UNDERWRITING  LIMITATION 
hi:  $5,384,000.  SURETY  LICENSES  c,C:  AZ,  CA,  CT,  GA,  IL,  IN.  lA.  KY.  MA 
MI.  NV,  NJ,  NY,  NC,  OH,  OK,  TN,  TX,  VA.  INCORPORATED  IN-  Ohio 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Allegheny  CasaaHy  Company  (NAIC  #13285) 

BUSINESS  ADDRESS:  P.O.  BOX  1116,  MEADVILLE,  PA  16335-71 16. 
PHONE:  (814)  336-2521 .  UNDERWRITING  LIMITATION  b/:  $U30,000. 
SURETY  LICENSES  c,&:  AL,  AR,  CA,  DC,  FL,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 
LA,  MD,  MI,  MS,  MO,  NV,  NJ,  NM,  NY,  NC,  OH,  OK,  PA,  SC,  SD,  TN,  TX, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 

AMCO  Insurance  Company  (NAIC  #19100) 

BUSINESS  ADDRESS:  701  FIFTH  AVENUE,  DES.  MOINES,  lA  50391-2007. 
PHONE:  (800)  532-1436.  UNDERWRITING  LIMITATION  b/:  $37,956,000. 
SURETY  LICENSES  c,f7:  AZ,  CA,  CO,  ID,  IL,  IN,  L\,  KS,  KY,  MI,  MN,  MO, 
MT,  NE,  NV,  NM,  ND,  OH,  OR,  SD,  TN,  TX,  UT,  VA,  WA,  WI,  WY. 
INCORPORATED  IN:  Iowa. 

AMERICAN  ALTERNATIVE  INSURANCE  CORPORATION  (NAIC  #19720) 
BUSINESS  ADDRESS:  555  COLLEGE  ROAD  EAST  -  P.O.  BOX  5241, 
PRINCETON,  NJ  08543.  PHONE:  (609)  243-4200.  UNDERWRITING 
LIMITATION  b/:  $  1 0,968,000.  SURETY  LICENSES  c,^:  AL,  AK,  AZ,  AR,  CA, 
CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Delaware, 

American  Automobile  Insurance  Company  (NAIC  #21849) 

BUSINESS  ADDRESS:  777  SAN  MARIN  DRIVE,  NOVATO,  CA  94998. 
PHONE:  (800)  243-9622.  UNDERWRITING  LIMITATION  b/:  $8,185,000. 
■     SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Missouri. 

AMERICAN  BANKERS  INSURANCE  COMPANY  OF  FLORIDA  (NAIC  #10111) 

BUSINESS  ADDRESS:  1 1222  QUAIL  ROOST  DRIVE,  ML\MI,  FL  33157. 
PHONE:  (305)  253-2244  x-37014.  UNDERWRITING  LIMITATION  b/: 
$21,288,000.  SURETY  LICENSES  c,fJ:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Florida. 

American  Casualty  Company  of  Reading,  Pennsylvania  (NAIC  #20427) 

BUSINESS  ADDRESS:  CNA  PLAZA,  CHICAGO,  IL  60685.  PHONE:  (800) 
262-2255.  UNDERWRITING  LIMITATION  b/:  $8,286,000.  SURETY 
LICENSES  0,17:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM, 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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AMEWCAN  CONTRACTORS  INDEMNITY  COMPANY  (NAIC  #10216)  1 

BUSINESS  ADDRESS:  9841  Airport  Boulevard.,  9th  Floor,  Los  Angeles,  CA 
90045.  PHONE:  (310)  649-0990.  UNDERWRITING  LIMITATION  b/: 
$1,863,000.  SURETY  LICENSES  c,f7:  AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL. 
GA,  GU.  HI,  ID,  IN,  L^  KS,  KY,  LA,  ME,  MD,  MN,  MS,  MO,  MT,  NE,  NV, 
NJ,  NM,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV,  WY. 
INCORPORATED  IN:  California. 

American  Economy  Insurance  Company  (NAIC  #19690) 

BUSINESS  ADDRESS:  SAFECO  PLAZA,  SEATTLE,  WA  98185.  PHONE: 
(800)  332-3226.  UNDERWRITING  LIMITATION  b/:  $37,404,000.  SURETY 
LICENSES  cf/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
L\,  KS,  KY,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NM,  NY,  NC,  ND. 
OH,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Indiana. 

American  Fire  and  Casualty  Company  (NAIC  #24066) 

BUSINESS  ADDRESS:  9450  SEWARD  ROAD,  FAIRFIELD,  OH  45014. 
PHONE:  (513)  603-2400.  UNDERWRITING  LIMITATION  b/:  $1 1,244,000 
SURETY  LICENSES  c,f :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID, 
IN,  L\,  KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY. 
NC,  ND,  OH,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Ohio. 

American  Guarantee  and  Liability  Insurance  Company  (NAIC  #26247) 

BUSINESS  ADDRESS:  1400  AMERICAN  LANE,  TOWER  1, 19TH  FLOOR, 
SCHAUMBURG,  IL  60196-1056.  PHONE:  (800)  382-2150.  UNDERWRITING 
LIMITATION  b/:  $8,766,000.  SURETY  UCENSES  cC:  AL,  AK,  AZ,  AR,  CA, 
CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  ML 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New 
York. 

American  Hardware  Mutual  Insurance  Company  (NAIC  #13331) 

BUSINESS  ADDRESS:  471  EAST  BROAD  STREET,  COLUMBUS,  OH  43215. 
PHONE:  (800)  876-6642.  UNDERWRITING  LIMITATION  b/:  $8,207,000. 
SURETY  LICENSES  c,fi':  AL,  AK,  AZ,  AR,  CA,  CO.  CT,  DE,  DC,  FL,  GA,  ID, 
IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY.  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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American  Home  Assarance  Company  (NAIC  #19380) 

BUSINESS  ADDRESS:  70  PINE  STREET,  NEW  YORK.  NY  10270.  PHONE: 
(212)  458-7018.  UNDERWRITING  LIMITATION  b/:  $288,331,000.  SURETY 
UCENSES  c,f/:  AL,  AK,  AZ,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID.  IL, 
IN,  lA,  KS,  KY,  LA,  ME.  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ 
NM,  NY,  NC.  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  New  York. 

American  Insurance  Company  (The)  (NAIC  #21 857) 

^      BUSINESS  ADDRESS;  777  SAN  MARIN  DRTVE,  NOVATO.  CA  94998 
PHONE:  (800)  243-9622.  UNDERWRITING  LIMITATION  b/:  $29,641,000 
SURETY  LICENSES  c.f7:  AL.  AK.  AZ,  AR,  CA,  CO,  CT,  DE.  DC.  FL,  GA,  HI, 
ID,  IL,  IN.  L\.  KS.  KY,  LA,  ME,  MD.  MA.  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA, 
WA,  WV,  WL  WY.  INCORPORATED  IN:  Nebraska. 

AMERICAN  INTERNATIONAL  INSURANCE  COMPANY  OF  PUERTO  RICO 
(NAIC  #31674) 

BUSINESS  ADDRESS:  P  O  BOX  10181,  SAN  JUAN,  PR  00908.  PHONE- 
(787)  767-6400.  UNDERWRITING  LIMITATION  b/:  $9,177,000.  SURETY 
LICENSES  c,f/:  PR,  VI.  INCORPORATED  DSf:  Puerto  Rico. 

American  Intematioaal  Pacific  Insurance  Company  (NAIC  #23795) 

BUSINESS  ADDRESS:  70  PINE  STREET,  NEW  YORK,  NY  10270.  PHONE- 
(212)  458-7018.  UNDERWRITING  LEMFTATION  b/:  $2,728,000.  SURETY 
LICENSES  c,£7:  AK.  CO,  CT,  DC,  L^  ME,  MD,  MA,  MS.  MT,  NE.  NH.  ND,  RI 
SD.  UT.  VT,  WV,  WY.  INCORPORATED  IN:  Colorado. 

American  Re-Insnrance  Company  (NAIC  #10227) 

BUSINESS  ADDRESS:  555  COLLEGE  ROAD  EAST  -  P.O.  BOX  5241 
PRINCETON,  NJ  08543.  PHONE:  (609)  243-4200.  UNDERWRITING  ' 
LIMITATION  b/:  $223,003,000.  SURETY  LICENSES  c,^:  AL.  AK,  AZ.  AR, 
CA,  CO.  DE,  DC.  FL,  GA,  HI,  ID,  IL,  IN,  L\,  KS.  KY.  LA,  ME,  MD.  MA,  MI, 
MN,  MS,  MO,  MT.  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD.  TN.  TX.  UT.  VT.  VA.  WA,  WV,  WI.  WY.  INCORPORATED  IN: 
Delaware. 

AMERICAN  RELIABLE  INSURANCE  COMPANY  (NAIC  #19615) 

BUSINESS  ADDRESS:  8655  EAST  VL\  DE  VENTURA.  SCOTTSDALE  AZ 
85258.  PHONE:  (480)  483-8666.  UNDERWRITING  LIMITATION  b/ 
$6,018,000.  SURETY  LICENSES  c.C:  AL,  AK,  AZ,  AR.  CA,  CO.  CT,  DE,  DC 
FL,  GA,  HI,  ID,  IL.  CM,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA.  RI,  SC,  SD,  TN,  TX. 
UT.  VT.  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Arizona. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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AMERICAN  ROAD  INSURANCE  COMPANY  (THE)  (NAIC  #19631) 

BUSINESS  ADDRESS:  THE  AMERICAN  ROAD,  DEARBORN,  MI  48121- 
6027.  PHONE:  (313)  594-1914.  UNDERWRITING  LIMITATION  b/: 
$29,396,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL. 
GA,  m,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH.  OK,  OR,  PA,  RI,  SC.  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Michigan. 

American  Safety  Casualty  Insurance  Company  (NAIC  #39969) 

BUSINESS  ADDRESS:  1845  THE  EXCHANGE.  SUITE  200.  ATLANTA,  GA 
30339.  PHONE:  (770)  916-1908.  UNDERWRITING  LIMITATION  b/: 
$2,953,000.  SURETY  LICENSES  c.fi':  AL,  AK,  AZ,  AR,  CA,  CO,  DE,  DC.  FL, 
GA,  m,  ID.  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MI,  MN.  MS,  MO,  MT,  NE.  NV, 
NJ,  NM,  NY,  NC,  ND.  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Delaware. 

American  States  Insurance  Company  (NAIC  #19704) 

BUSINESS  ADDRESS:  SAFECO  PLAZA,  SEATTLE.  WA  98185.  PHONE: 
(800)  332-3226.  UNDERWRITING  LIMITATION  b/:  $46,962,000.  SURETY 
LICENSES  c.f7:  AL,  AK.  AZ.  AR,  CA,  CO,  CT,  DE.  DC,  FL,  GA,  HI.  ID.  IL,  IN, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI.  MN,  MS,  MO,  MT,  NE.  NV,  NH,  NJ,  NM, 
NY,  NC,  ND.  OH.  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  DM:  Indiana. 

American  Surety  Company  (NAIC  #3 1 380) 

BUSINESS  ADDRESS:  3905  VINCENNES  ROAD,  SUITE  200, 
.INDIANAPOLIS,  IN  46268.  PHONE:  (3 1 7)  875-8700.  UNDERWRITING 
LIMTTATION  b/:  $654,000.  SURETY  LICENSES  0,0:  AL,  AK,  CA,  CT,  DE, 
FL.  HI.  ID,  IN,  L^  KS,  LA.  ME,  MD,  MN,  MS,  MO.  NE.  NV,  ND,  OH.  PA.  SC, 
SD,  TN,  TX.  UT,  VA.  WA,  WY.  INCORPORATED  IN:  Califomia. 

Amerisure  Mutual  Insurance  Company  (NAIC  #23396) 

BUSINESS  ADDRESS:  P.  O.  BOX  2060,  FARMINGTON  HILLS,  MI  48333- 
2060.  PHONE:  (248)  615-9000  x-67%8.  UNDERWRITING  LIMITATION  b/: 
$30,185,000.  SURETY  LICENSES  cC:  AL,  AK.  AZ,  AR,  CA,  CO.  CT.DE,  FL, 
GA.  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE, 
NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI.  SC,  SD,  TN,  TX,  UT, 
VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Michigan. 

Antilles  Insurance  Company  (NAIC  #10308) 

BUSINESS  ADDRESS:  PO  BOX  9023507,  SAN  JUAN,  PR  00902-3507. 
PHONE:  (787)  721-4900.  UNDERWRITING  LIMITATIONS:  $3,912,000. 
SURETY  LICENSES  c,f7:  PR.  INCORPORATED  IN:  Puerto  Rico. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Arch  Reinsurance  Company  (NAIC  #10348) 

BUSINESS  ADDRESS:  55  Madison  Avenue,  P.O.  Box  1988,  Morristown,  NJ 
07962-1988.  PHONE:  (973)  898-9575.  UNDERWRITING  LIMITATION  b/- 
$35,922,000.  SURETY  LICENSES  c,f7:  GA,  IL,  IN,  MD,  ML  NE,  NY,  PA,  UT 
INCORPORATED  IN:  Nebraska. 

Associated  Indemnity  Corporation  (NAIC  #21865) 

BUSINESS  ADDRESS:  777  SAN  MARIN  DRIVE,  NOVATO,  CA  94998. 
PHONE:  (800)  243-9622.  UNDERWRITING  LIMITATION  b/:  KOI  3,000 
SURETY  LICENSES  cC:  AL,  AK,  AZ,  AR,  CA.  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI.  MN,  MS,  MO,  MT,  NE.  NV 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA.  WV,  WI,  WY.  INCORPORATED  IN:  California. 

Atlantic  Bonding  Company,  Inc.  (NAIC  #41114) 

BUSINESS  ADDRESS:  SUITE  212,  HILTON  PLAZA,  PIKESVILLE,  MD 
21208.  PHONE:  (410)  484-3100.  UNDERWRITING  LIMITATION  hi: 
$845,000.  SURETY  LICENSES  c,il:  MD.  INCORPORATED  IN:  Maryland. 

Atlantic  Mutual  Insurance  Company  (NAIC  #1 9895)  ; 

BUSINESS  ADDRESS:  140  BROADWAY,  NEW  YORK,  NY  10005-1 101. 
PHONE:  (800)  999-4762.  UNDERWRITING  LIMITATION  b/:  $45,564,000 
^      SURETY  LICENSES  c,fl:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA, 
HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV 
NH,  NJ.  NM.  NY.  NC,  ND,  OH.  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 

Auto-Owners  Insurance  Company  (NAIC  #18988) 

BUSINESS  ADDRESS:  P.O.  BOX  30660,  LANSING,  MI  48909-8160  PHONE- 
(517)  323-1200.  UNDERWRITING  LIMITATION  b/:  $285,250,000.  SURETY 
LICENSES  c,V:  AL,  AZ,  CO,  FL,  GA.  IL.  IN,  L^  KS,  KY,  MI,  MN,  MS,  MO, 
NE,  NV,  NM.  NC,  ND,  OH,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WI. 
INCORPORATED  IN:  Michigan. 

Berkley  Insurance  Company  (NAIC  #32603) 

BUSINESS  ADDRESS:  475  STEAMBOAT  ROAD,  GREENWICH,  CT  06830 
'       PHONE:  (203)  542-3800.  UNDERWRITING  LIMITATION  hi:  $36,744  000 
SURETY  LICENSES  c,17:  AL,  AK,  AR,  CA.  CO,  DE,  DC,  FL,  ID,  IL,  IN,  lA. 
KY.  LA.  MD.  MI.  MN.  MS.  NE,  NV.  NM.  NY,  NC,  ND.  OH,  OK,  OR,  PA,  RI 
SD,  TN,  TX,  UT,  VT,  WA,  WV,  WI.  DslCORPORATED  IN:  Delaware 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Berkley  Regional  Insurance  Company  (NAIC  #29580) 

BUSINESS  ADDRESS:  P.  O.  Box  1594,  Des  Moines,  lA  50306.  PHONE:  (203) 
629-3000.  UNDERWRITING  LIMITATION  b/:  $32,390,000.  SURETY 
LICENSES  cC:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  it,  MN,  MS,  MO,  MT,  NE,  NV.  NH,  NJ,  NM, 

NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV, 
WL  WY.  INCORPORATED  DSf:  Delaware. 

BITUMINOUS  CASUALTY  CORPORATION  (NAIC  #20095) 

BUSINESS  ADDRESS:  320  -  18TH  STREET,  ROCK  ISLAND,  IL  61201-8744. 
.     PHONE:  (309)  732-0300.  UNDERWRITING  LIMITATION  b/:  $  1 9,056,000. 
SURETY  LICENSES  c,G:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID, 
IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ, 
NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD.  TN,  TX,  UT,  VT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  Illinois. 

BOND  SAFEGUARD  INSURANCE  COMPANY  (NAIC  #27081) 

BUSINESS  ADDRESS:  1919  S.  Highland  Ave,  Bldg.  A,  Suite  300,  LOMBARD, 
IL  60148.  PHONE:  (630)  495-9380.  UNDERWRITING  LIMITATION  b/: 
$502,000.  SURETY  LICENSES  c,^:  CO,  IL,  IN,  KS,  KY,  MO,  MT,  NC,  OK, 
TN,  TX,  UT,  WV.  INCORPORATED  IN:  Ulinois. 

BRITISH  AMERICAN  INSURANCE  COMPANY  (NAIC  #32875) 

BUSINESS  ADDRESS:  P.O.  BOX  1 590,  DALLAS,  TX  7522 1  - 1 590.  PHONE: 
(214)  443-5500.  UNDERWRITING  LIMITATION  b/:  $2,801 ,000.  SURETY 
LICENSES  c,{/:  TX.  INCORPORATED  IN:  Texas. 

Buckeye  Union  Insurance  Company  (The)  (NAIC  #20788) 

BUSINESS  ADDRESS:  CNA  PLAZA,  CHICAGO,  IL  60685.  PHONE:  (800) 
262-2255.  UNDERWRITING  LIMITATION  b/:  $15,410,000.  SURETY 
LICENSES  c,I7:  AK,  DC.  FL,  IL,  IN,  L«L,  KS,  KY,  MD,  MI,  MO,  NY,  OH,  PA, 
RI,  SD,  VA,  WV.  INCORPORATED  IN:  Ohio. 

Capitol  Indemnity  Corporation  (NAIC  #1 0472) 

BUSINESS  ADDRESS:  P.O.  BOX  5900,  MADISON,  WI  53705-0900.  PHONE: 
(608)  231-4450  x-443.  UNDERWRITING  LIMITATION  b/:  $12,662,000. 
SURETY  UCENSES  c,C:  AL,  AZ,  AR,  CO,  DE,  FL,  GA,  ID,  IL,  IN,  lA,  KS. 
KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OK,  OR,  PA,  SC, 
SD,  TN,  TX,  UT,  VA,  WA,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 


See  Footnotes  and  Notes  at  the  end  of  tfiis  Circular. 
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Carolina  Casualty  Insurance  Company  (NAIC  #10510) 

BUSINESS  ADDRESS:  P.O.  BOX  2575,  JACKSONVILLE,  FL  32203.  PHONE- 
(904)  363-0900.  UNDERWRITING  LIMITATION  b/:  $13,663,000.  SURETY 
LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC.  FL,  GA,  HI,  ID,  IL,  IN, 
L\,  KS,  KY.  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM, 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT.  VT,  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  Florida. 

G 

Centennial  Insurance  Company  G^AIC  #19909) 

BUSINESS  ADDRESS:  140  BROADWAY,  NEW  YORK,  NY  1 0005- 1101. 
PHONE:  (800)  999-4762.  UNDERWRITING  LIMITATION  b/:  $17,287,000 
SURETY  LICENSES  c,f7:  AL,  AK,  AS.  AZ,  AR.  CA,  CO,  CT,  DE,  DC,  FL,  GA, 
HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ.  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX.  UT,  VT 
VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 

CENTRAL  MUTUAL  INSURANCE  COMPANY  (NAIC  #20230) 

BUSINESS  ADDRESS:  800  SOUTH  WASHINGTON  STREET,  VAN  WERT, 
OH  45891.  PHONE:  (419)  238-5551  x-2350.  UNDERWRITING  LIMITATION 
b/:  $20,240,000.  SURETY  LICENSES  c.fi':  AZ,  CA.  CT,  DE,  GA,  IL,  IN,  L\ 
KY,  MA,  MI,  NV.  NH,  NJ,  NM,  NY,  NC,  OH.  OK.  PA,  TN,  TX,  VA,  WV. 
INCORPORATED  IN;  Ohio. 

CENTURY  SURETY  COMPANY  (NAIC  #36951) 

BUSINESS  ADDRESS:  P.O.  BOX  163340.  COLUMBUS.  OH  43216-3340 
PHONE:  (614)  895-2000.  UNDERWRITING  LIMITATION  b/:  $4,349,000 
SURETY  LICENSES  c,^:  AZ,  IN,  ME,  OH,  WV,  WI.  INCORPORATED  IN" 
Ohio. 

> 

Cherokee  Insurance  Company  (NAIC  #10642) 

BUSINESS  ADDRESS :  34200  MOUND  ROAD,  STERLING  HEIGHTS  MI 
48310.  PHONE:  (800)  201-0450.  UNDERWRITING  LIMITATION  b/- 
$2,357,000.  SURETY  LICENSES  c,f/:  AK,  AR,  CA,  GA,  ID,  IN.  LV,  LA,  MI 
MN,  MO,  ND,  OH.  OR,  TN.  WV.  INCORPORATED  IN:  Michigan. 

CHUBB  INDEMNITY  INSURANCE  COMPANY  (NAIC  #12777) 

BUSINESS  ADDRESS:  15  MOUNTAIN  VIEW  ROAD.  P.O.  BOX  1615 
WARREN.  NJ  07061-1615.  PHONE:  (908)  903-5150.  UNDERWRITING 
LIMITATION  b/:  $2,894,000.  SURETY  LICENSES  c,f7:  AK,  AZ.  AR,  CA,  CO 
CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA.  ME,  MD,  MA,  MI,  MN, ' 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND.  OH.  OK,  OR,  PA,  RI,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN  New 
Yoik. 


w 
x- 
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Cincinoati  Casualty  Company  (The)  (NAIC  #28665) 

BUSINESS  ADDRESS:  P.O.  BOX  145496,  CINCINNATI,  OH  45250-5496 
PHONE:  (513)  870-2000.  UNDERWRITING  LIMITATION  b/:  $23,415,000 
SURETY  LICENSES  cC:  AL,  AZ,  AR,  CO,  DE.  FL,  GA,  ID,  IL,  IN,  lA,  KS, 
KY,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
SC,  SD,  TN,  TX,  UT.  VT.  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

Cincinnati  Insurance  Company  (The)  (NAIC  #10677) 

BUSINESS  ADDRESS:  P.O.  BOX  1 45496,  CINCINNATI,  OH  45250-5496. 
PHONE:  (513)  870-2000.  UNDERWRITING  LIMITATION  b/:  $210,2%,000. 
SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

CITIZENS  INSURANCE  COMPANY  OF  AMERICA  (NAIC  #31534) 

BUSINESS  ADDRESS:  645  West  Grand  River  Avenue,  Howell,  MI  48843. 
PHONE:  (508)  853-7200  x-2075.  UNDERWRITING  LIMITATION  b/- 
$48,485,000.  SURETY  LICENSES  c,V:  AL.  IL,  IN,  KS,  MA,  MI,  MO,  NH,  NJ, 
NY,  NC,  OH,  PA,  RI,  SC,  VT,  VA.  INCORPORATED  IN:  Michigan. 

COLONL\L  AMERICAN  CASUALTY  AND  SURETY  COMPANY  (NAIC  #34347) 

BUSINESS  ADDRESS:  1400  AMERICAN  LANE,  TOWER  1, 1 9TH  FLOOR, 

SCHAUMBURG,  IL  60196-1056.  PHONE:  (800)  382-2150.  UNDERWRITING 

LIMITATION  b/:  $1,884,000.  SURETY  LICENSES  c.fi':  AL,  AK,  AZ,  AR,  CA, 

CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI.  SC, 

SD,  TN,  TX,  UT.  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Maryland. 

COLONIAL  SURETY  COMPANY  (NAIC  #10758) 

BUSINESS  ADDRESS:  50  CHESTNUT  RIDGE  ROAD,  MONTVALE,  NJ 
07645.  PHONE:  (201)  573-8788.  UNDERWRITING  LIMITATION  b/: 
$415,000.  SURETY  LICENSES  c.C':  AL,  AK,  AZ,  AR,  CA,  CT,  DE,  DC,  FL,  ID, 
IN,  KS,  KY.  MD,  MA.  MN,  MS,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OK,  OR, 
PA,  SD,  TN,  TX,  UT,  WV,  WY.  INCORPORATED  IN:  Pennsylvania. 

Consolidated  Insurance  Company  (NAIC  #22640) 

BUSINESS  ADDRESS:  62  MAPLE  AVENUE,  KEENE,  NH  03431 .  PHONE: 
(603)  352-322 1 .  UNDERWRITING  LIMITATION  b/:  $4,956,000.  SURETY 
LICENSES  c,f7:  IL,  IN.  lA,  KY,  MI,  MN,  OH,  TN,  WA,  WI.  INCORPORATED 
IN:  Indiana. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Continental  Casualty  Company  (NAIC  #20443) 

BUSINESS  ADDRESS:  CNA  PLAZA,  CHICAGO,  IL  60685.  PHONE:  (800) 
262-2255.  UNDERWRITING  LIMITATION  b/:  $473,109,000.  SURETY 
LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC.  PL.  GA.  HI.  ID,  IL,  IN, 
IK  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ.  NM, 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT.  VT,  VA,  VI.  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  Ulinois. 

Continental  Insurance  Company  (The)  (NAIC  #35289) 

BUSINESS  ADDRESS:  CNA  PLAZA,  CHICAGO,  IL  60685.  PHONE:  (800) 
262-2255.  UNDERWRITING  LIMITATION  b/;  $73,887,000.  SURETY 
LICENSES  cC:  AL.  AK,  AS,  AZ,  AR,  CA,  CO,  CT.  DE,  DC,  FL,  GA,  GU.  ffl, 
ID.  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV 
NH,  NJ,  NM,  NY,  NC.  ND,  OH,  OK,  OR,  PA,  PR.  RI,  SC,  SD,  TN,  TX.  UT,  VT, 
VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  Hampshire. 

CONTRACTORS  BONDING  AND  INSURANCE  COMPANY  (NAIC  #37206) 

BUSINESS  ADDRESS:  P.O.  BOX  9271,  SEATTLE,  WA  98109-0271.  PHONE- 
(206)  628-7209.  UNDERWRITING  LIMITATION  b/:  $2,671,000.  SURETY 
^^    LICENSES  c,C:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID.  IL,  IN, 
L\.  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM. 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI.  SC,  SD,  TN,  TX.  UT,  VT,  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  Washington. 

Cooperativa  de  Seguros  Multiples  de  Puerto  Rico  (NAIC  #18163) 

BUSINESS  ADDRESS:  P.O.  BOX  363846,  SAN  JUAN,  PR  00936-3846. 
PHONE:  (787)  758-8585  x-2422.  UNDERWRITING  LIMITATION  b/- 
,    $  1 8,632,000.  SURETY  LICENSES  c,C:  PR.  INCORPORATED  IN:  Puerto  Rico. 

CUMBERLAND  CASUALTY  &  SURETY  COMPANY  (NAIC  #24660) 

BUSINESS  ADDRESS:  4311  WEST  WATERS  AVENUE  SUITE  401,  TAMPA 
FL  33614.  PHONE:  (813)  885-21 12.  UNDERWRITING  LIMITATION  b/- 
$473,000.  SURETY  LICENSES  c,f7:  AL.  AR,  DE.  DC.  FL.  GA,  GU,  ID,  IN,  KS 
KY,  LA,  MD,  MA,  MO,  MT,  NE,  NV,  NM,  ND,  OK,  OR,  PA,  SC.  SD,  TN,  TX 
WA,  WV,  WY.  INCORPORATED  IN:  Florida. 

CUMIS  INSURANCE  SOCIETY,  INC.  (NAIC  #10847) 

BUSINESS  ADDRESS:  P.  O.  Box  1084,  Madison,  WI  53701.  PHONE:  (608) 
238-5851.  UNDERWRITING  LIMITATION  b/:  $26,682,000.  SURETY 
LICENSES  c,f7:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI, 
ID.  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT 
VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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DaimlerChrysler  Insurance  Company  (NAIC  #10499) 

BUSINESS  ADDRESS:  CIMS:405-26-10,  P.O.  Box  9217.  Faraiington  Hills,  MI 
48333-9217.  PHONE:  (800)  782-9164.  UNDERWRITING  LIMITATION  b/- 
$  14,764,000.  SURETY  LICENSES  cf/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  VI,  WA,  WV,  WI.  WY.  INCORPORATED  IN:  Michigan. 

Developers  Surety  and  Indemnity  Company  (NAIC  #12718) 

BUSINESS  ADDRESS:  P.O.  BOX  19725,  IRVINE,  CA  92623.  PHONE:  (949) 
263-3344.  UNDERWRITING  LIMITATION  b/:  $1 .492,000.  SURETY 
LICENSES  cfi':  AL.  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA,  HI.  ID.  IL.  IN,  lA, 
KS,  KY.  LA,  MD,  Ml,  MN,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC.  ND,  OH,  OK, 
OR,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED 
IN:  Iowa. 

Employers  Insurance  Company  of  Wansau  (NAIC  #21458) 

BUSINESS  ADDRESS:  P.O.  Box  8017,  Wausau,  WI  54402-8017.  PHONE: 
(715)  845-521 1  x-6570.  UNDERWRITING  LIMITATION  b/:  $70,069,000. 
SURETY  LICENSES  c.fi':  AU  AK,  AZ.  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI.  MN,  MS,  MO.  MT,  NE,  NV, 
NH.  NJ.  NM.  NY,  NC,  ND.  OH.  OK.  OR,  PA.  PR,  RI,  SC.  SD.  TN,  TX.  UT.  VA, 
WA.  WV,  WI.WY.  INCORPORATED  IN:  Wisconsin. 

Employers  Mutual  Casualty  Company  (NAIC  #21415) 

BUSINESS  ADDRESS:  P.  O.  BOX  712,  DES  MOINES,  lA  50303-0712. 
PHONE:  (5 1 5)  362-7589.  UNDERWRITING  LIMITATION  b/:  $43,353,000. 
SURETY  LICENSES  c,G:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN.  lA,  KS,  KY.  LA,  ME,  MD.  MA,  MI,  MN.  MS.  MO.  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN.  TX.  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Iowa. 

Employers  Reinsurance  Corporation  (NAIC  #39845) 

BUSINESS  ADDRESS:  P.O.  BOX  2991,  OVERLAND  PARK,  KS  66201-1391. 
PHONE:  (913)  676-5147.  UNDERWRITING  LIMITATION  b/:  $402,128,000.     " 
SURETY  LICENSES  c.f7:  AL,  AK,  AZ,  AR,  C A.  CO.  CT.  DE,  DC,  FL,  GA,  GU, 
HI,  ID,  IL,  IN,  LA,  KS.  KY,  LA,  ME,  MD.  MA,  MI,  MN.  MS.  MO.  MT.  NE.  NV, 
NH,  NJ,  NM,  NY,  NC.  ND.  OH,  OK.  OR,  PA,  PR,  RI.  SC.  SD.  TN.  TX,  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Missouri. 

Erie  Insurance  Company  (NAIC  #26263) 

BUSINESS  ADDRESS:  100  ERIE  INSURANCE  PLACE,  ERIE.  PA  16530. 
PHONE:  (814)  870-2000.  UNDERWRITING  LIMITATION  b/:  $7,488,000. 
SURETY  LICENSES  c,f7:  DC,  IL.  IN.  KY.  MD.  NY.  NC,  OH,  PA,  TN,  VA, 
WV,  WI.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Everest  Reinsurance  Company  (NAIC  #26921) 

BUSINESS  ADDRESS:  P.O.  BOX  830,  LIBERTY  CORNER,  NJ  07938-0830 
PHONE:  (800)  438-4375.  UNDERWRITING  LIMITATION  b/:  $149,401  000 
SURETY  LICENSES  c,17:  AL,  AK,  AZ,  AR,  CA,  CO,  CT.  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NJ, 
NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN.  TX,  UT,  VT,  VA,  WA, 
WV,  Wl.  INCORPORATED  IN:  Delaware. 

Evergreen  National  Indemnity  Company  (NAIC  #12750) 

BUSINESS  ADDRESS:  P.O.  BOX  163340,  COLUMBUS,  OH  43216-3340 
PHONE:  (614)  895-2000.  UNDERWRITING  LIMITATION  b/:  $2,231,000 
SURETY  LICENSES  cf:  AL,  AK,  AR,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN, 
\A,  KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ.  NM,  ND, 
OH,  OK,  OR,  PA,  RL  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WI,  WY. 
INCORPORATED  IN:  Ohio. 

Excelsior  Insurance  Company  (NAIC  #1 1 045) 

BUSINESS  ADDRESS:  62  MAPLE  AVENUE,  KEENE,  NH  03431.  PHONE- 
(603)  352-322 1 .  UNDERWRITING  LIMITATION  b/:  $5,567,000.  SURETY 
LICENSES  c,f7:  CT,  DE,  DC,  FL,  GA,  IN,  KY,  MD.  MA,  NH,  NJ,  NY,  NC,  PA, 
VA.  INCORPORATED  IN:  New  Hampshire. 

Executive  Risk  Indemnity  Inc.  (NAIC  #35181) 

BUSINESS  ADDRESS:  15  MOUNTAIN  VIEW  ROAD,  P.O.  BOX  1615 
WARREN,  NJ  07061-1615.  PHONE:  (908)  903-5150.  UNDERWRITING 
LIMITATION  b/:  $40,480,000.  SURETY  LICENSES  c.f7:  AL.  AK,  AZ,  AR,  CA, 
CO,  DE,  DC,  FL,  GA,  HI,  ID.  IL.  IN,  lA.  KS.  KY,  LA,  ME.  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ.  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI 
SC.  SD,  TN.  TX.  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Delaware. 

EXPLORER  INSURANCE  COMPANY  (THE)  (NAIC  #40029) 

BUSINESS  ADDRESS:  P.O.  BOX  85563,  SAN  DIEGO,  CA  92186-5563 
PHONE:  (661)  294-8980  x-6057.  UNDERWRITING  LIMITATION  b/ 
$1,735,000.  SURETY  LICENSES  c.fi':  AZ.  CA,  CO,  ffl,  ID,  IL,  IN,  lA^  MT.  NV 
NM,  OR,  PA,  TX,  UT,  WA.  INCORPORATED  IN:  Arizona. 

Factory  Mutual  Insurance  Company  (NAIC  #21482) 

BUSINESS  ADDRESS:  P.O.  BOX  7500,  JOHNSTON,  RI  02919-0500  PHONE- 
(401)  275-3000.  UNDERWRITING  LIMITATION  b/:  $176,318,000.  SURETY 
LICENSES  c.f7:  AL.  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI.  ID,  IL,  IN, 
lA,  KS,  KY.  LA,  ME,  MD,  MA,  Ml,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM 
NY,  NC.  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC.  SD.  TN.  TX.  UT,  VT,  VA,  VI,  WA 
WV,  WI,  WY.  INCORPORATED  IN:  Rhode  Island. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Farmers  Alliance  Mutual  Insurance  Company  (NAIC  #19194) 

BUSINESS  ADDRESS:  1 122  NORTH  MAIN  STREET,  MCPHERSON,  KS 
67460.  PHONE:  (620)  241-2200.  UNDERWRITING  LIMITATION  b/- 
$6,033,000.  SURETY  LICENSES  c.f7:  AZ,  CO,  ID,  IN,  lA,  KS,  MI,  MN,  MO, 
MT,  NE,  NM,  ND,  OH,  OK,  SD,  TX.  INCORPORATED  IN:  Kansas. 

Farmington  Casualty  Company  (NAIC  #41483) 

BUSINESS  ADDRESS:  ONE  TOWER  SQUARE,  HARTFORD,  CT  06183- 
6014.  PHONE:  (860)  277-1561.  UNDERWRITING  LIMITATION  b/: 
$17,349,000.  SURETY  LICENSES  c.fi':  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
¥U  GA,  HI.  ID,  IL,  IN,  lA,  KS,  I^Y.  LA,  ME,  MD,  MA,  MI,  MN,  MS.  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND.  OH,  OK,  OR,  PA,  PR,  RI.  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

Farmland  Mutual  Insurance  Company  (NAIC  #13838) 

BUSINESS  ADDRESS:  1963  BELL  AVENUE,  DES  MOINES,  lA  50315-1030. 
PHONE:  (5 1 5)  245-8800.  UNDERWRITING  LIMITATION  b/:  $8,698,000 
SURETY  LICENSES  c,f7:  AL,  AZ,  AR,  CA,  CO,  DE.  DC,  FL,  GA,  ID,  IL,  IN, 
L\,  KS,  KY.  MD,  Ml,  MN,  MS.  MO,  MT,  NE,  NV,  NC,  ND,  OH,  OK,  OR,  PA, 
SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Iowa. 

Federal  Insurance  Company  (NAIC  #20281) 

BUSINESS  ADDRESS:  15  Mountain  View  Rd.,  P.O.  Box  1615,  Warren,  NJ 
07061-1615.  PHONE:  (908)  903-5150.  UNDERWRITING  LIMITATION  bA 
$401 ,727,000.  SURETY  LICENSES  c,C:  AL.  AK,  AZ,  AR,  CA,  CO,  CT,  DE, 
DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 

■      MO,MT,NE,NV,NH,NJ,NM,NY,NC,ND,OH,OK,OR,PA,PR,RI.SC. 
SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Indiana. 

FEDERATED  MUTUAL  INSURANCE  COMPANY  (NAIC  #13935) 

BUSINESS  ADDRESS:  121  EAST  PARK  SQUARE,  OWATONNA,  MN  55060. 
PHONE:  (888)  333-4949.  UNDERWRITING  LIMFTATION  b/:  $103,942,000. 
SURETY  LICENSES  c,C:  AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL.  ' 
IN,  lA,  KS,  KY,  LA,  ME,  MD.  MA,  Ml.  MN.  MS,  MO,  MT,  NE,  NV,  NJ,  NM, 
NY,  NC,  ND,  OH,  OK,  OR,  PA.  RI,  SC.  SD.  TN,  TX.  UT,  VT,  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  Minnesota 

Fidelity  and  Casualty  Company  of  New  York  (The)  (NAIC  #35270) 

BUSINESS  ADDRESS:  CNA  PLAZA,  CHICAGO,  IL  60685.  PHONE:  (800) 
262-2255.  UNDERWRITING  LIMITATION  b/:  $  1 0,742,000.  SURETY 
LICENSES  cf :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE.  DC,  FL,  GA.  HI.  ID,  IL,  IN. 
lA,  KS,  KY,  LA.  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM, 
NY,  NC,  ND,  OH.  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT.  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  New  Hampshire. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Fidelity  and  Deposit  Company  of  Maryland  (NAIC  #39306) 

BUSINESS  ADDRESS:  1400  AMERICAN  LANE,  TOWER  1, 19TH  FLOOR, 
SCHAUMBURG,  IL  60196-1056.  PHONE:  (800)  382-2150.  UNDERWRITING 
.    LIMITATION  b/:  $  1 3,93 1 ,000.  SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA 
CO,  CT,  DE.  DC.  FL,  GA,  GU,  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT.  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK.  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT.  VT,  VA.  VI,  WA,  WV,  WI,  WY.  INCORPORATED 
IN:  Maryland. 

nDELITY  AND  GUARANTY  INSURANCE  COMPANY  (NAIC  #35386) 

BUSINESS  ADDRESS:  385  WASHINGTON  STREET,  ST.  PAUL,  MN  55102 
PHONE:  (800)  356-4098.  UNDERWRITING  LIMITATION  b/:  $1,475,000. 
SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA,  CO.  CT,  DC,  FL,  GA,  HI,  ID, 
IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA.  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  Iowa. 

Fidelity  and  Guaranty  Insurance  Underwriters,  Inc.  (NAIC  #25879) 

'       BUSINESS  ADDRESS:  385  WASHINGTON  STREET,  ST.  PAUL,  MN  55 102 
PHONE:  (800)  356-4098.  UNDERWRITING  LIMITATION  hi:  $4,670  000 
SURETY  LICENSES  c,fi':  AL,  AK,  AZ,  AR.  CA,  CO.  CT,  DE,  DC,  FL.  GA.  HI. 
ID.  IL.  IN.  lA,  KS,  KY,  ME,  MD,  MA.  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ, 
NM,  NY,  NC,  ND,  OH.  OK.  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA.  WA  WV 
WI.  WY.  INCORPORATED  IN:  Wisconsin.  /     ' 

Financial  Pacific  Insurance  Company  (NAIC  #31453) 

BUSINESS  ADDRESS:  P.O.  BOX  292220.  SACRAMENTO.  CA  95829-2220 
PHONE:  (916)  630-5000.  UNDERWRITING  LIMITATION  hi:  $2,795,000 
SURETY  LICENSES  c,il:  AK,  AZ,  AR.  CA.  CO,  ID.  KS,  MO,  MT,  NE,  NV, 
>IM,  ND,  OK.  OR.  SD,  UT,  WA.  WI.  INCORPORATED  IN:  California'. 

Fireman's  Fund  Insurance  Company  (NAIC  #21873) 

BUSINESS  ADDRESS:  777  SAN  MARIN  DRIVE.  NOVATO.  CA  94998 
PHONE:  (800)  243-9622.  UNDERWRITING  LIMITATION  hi:  $223,949  000 
SURETY  LICENSES  c,fl:  AL,  AK.  AZ.  AR,  CA.  CO.  CT.  DE.  DC.  FL.  GA.  GU 
HI.  ID.  IL.  IN.  \A,  KS.  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE.  NV 
NH.  NJ.  NM.  NY,  NC,  ND.  OH.  OK,  OR.  PA,  PR,  RI,  SC,  SD,  TN,  TX  UT  Vt' 
'   VA.VLWA,WV,WLWY.  INCORPORATED  IN:  California.  '      ' 

Firemen's  Insurance  Company  of  Newark,  New  Jersey  (NAIC  #20850) 

BUSINESS  ADDRESS:  CNA  PLAZA,  CHICAGO,  IL  60685.  PHONE-  (800) 
262-2255.  UNDERWRITING  LIMITATION  hi:  $37,555,000.  SURETY 
LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA.  CO.  CT.  DE.  DC.  FL.  GA.  HI.  ID.  IL,  IN, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT.  NE,  NV.  NH,  NJ,  NM 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD.  TN,  TX,  UT,  VT,  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  New  Jersey. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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First  Community  Insurance  Company  (NAIC  #16578) 

BUSINESS  ADDRESS:  4050  Calle  Real,  Suite  290,  Santa  Baibara,  CA  93 110. 
PHONE:  (805)  696-7000.  UNDERWRITING  LIMITATION  b/:  $845,000. 
SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CO,  DE,  DC,  PL,  GA,  HI,  ID,  IL, 
IN,  lA,  KS,  KY,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV.  WI,  WY. 
INCORPORATED  IN:  New  Yoric. 

First  Insurance  Company  of  Hawaii,  Ltd.  (NAIC  #41742) 

BUSINESS  ADDRESS:  P.O.  BOX  2866,  HONOLULU,  HI  96803.  PHONE: 
(808)  527-7777.  UNDERWRITING  LIMITATION  b/:  $1 1,716,000.  SURETY    . 
LICENSES  cC:  GU,  HI.  INCORPORATED  IN:  Hawaii. 

First  Liberty  Insurance  Corporation  (The)  (NAIC  #33588) 

BUSINESS  ADDRESS:  175  BERKELEY  STREET,  BOSTON,  MA  021 17. 
PHONE:  (617)  357-9500  x-42067.  UNDERWRITING  LIMITATION  b/: 
$1,866,000.  SURETY  LICENSES  cf':  AL,  AK,  AZ,  AR,  CA,  CO,  CT.  DE,  DC, 
FL,  GA,  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE.  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN.  TX, 
UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Iowa. 

First  National  Insurance  Company  of  America  (NAIC  #24724) 

BUSINESS  ADDRESS:  SAFECO  PLAZA,  SEATTLE,  WA  98 1 85.  PHONE: 
(800)  332-3226.  UNDERWRITING  LIMITATION  b/:  $5,744,000.  SURETY 
LICENSES  c,f7:  AL,  AK,  AZ.  AR,  CA,  CO,  CT,  DE.  DC.  FL.  GA,  HI,  ID,  IL,  IN, 
lA,  KS,  KY.  LA,  ME,  MD,  MA,  MI,  MN.  MS.  MO,  MT,  NE,  NV,  NH,  NJ.  NM. 
NY,  NC,  ND.  OH.  OK,  OR,  PA,  RI,  SC,  SD,  TN.  TX.  UT.  VT.  VA.  WA,  WV, 
WI.  WY.  INCORPORATED  IN:  Washington. 

First  Sealord  Surety,  Inc.  (NAIC  #2851 9) 

BUSINESS  ADDRESS:  33  ROCK  HILL  ROAD.  B ALA  trVT^WYD,  PA  19004. 
PHONE:  (610)  664-2259.  UNDERWRITING  LIMITATION  b/:  $1,000,000. 
SURETY  LICENSES  c,f7:  AL,  AR,  CT,  DE,  DC.  FL.  GA,  IL.  IN,  lA.  KY.  MD. 
MI,  MS,  NJ,  NY,  NC,  OH,  PA,  SC.  TN,  TX,  VA,  WV.  WI.  INCORPORATED 
IN:  Pennsylvania. 

FOLKSAMERICA  REINSURANCE  COMPANY  (NAIC  #38776) 

BUSINESS  ADDRESS:  ONE  LIBERTY  PLAZA,  NEW  YORK,  NY  10006- 
1404.  PHONE:  (212)  312-2500.  UNDERWRITING  LIMITATION  b/: 
$85,705,000.  SURETY  LICENSES  c,17:  AL,  AZ,  AR,  CO.  DC,  GA,  ID,  IL,  IN, 
lA,  KS,  KY,  LA.  MD,  MI,  MS,  MT,  NE,  NH,  NM.  NY,  NC.  ND,  OH,  OK,  OR, 
PA.  SC,  TX,  UT,  VA,  WA.  WI.  INCORPORATED  IN^  New  York. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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General  Insurance  Company  of  America  (NAIC  #24732) 

BUSINESS  ADDRESS:  SAFECO  PLAZA,  SEATTLE,  WA  98 1 85.  PHONE: 
(800)  332-3226.  UNDERWRITING  LIMITATION  b/:  $55,320,000.  SURETY 
LICENSES  c,f :  AL.  AK,  AZ,  AR,  CA,  CO,  CT.  DE.  DC,  FL,  GA,  GU,  HI,  ID, 
IL.  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI.  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD.  TN,  TX,  UT,  VT,  VA 
VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Washington. 

General  Reinsurance  Corporation  (NAIC  #22039) 

BUSINESS  ADDRESS:  Financial  Centre,  P.O^ox  10350,  Stamford,  CT  06904- 
2350.  PHONE:  (203)  328-5604.  UNDERWRITING  LIMITATION  b/- 
$356,525,000.  SURETY  LICENSES  c,fl:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE, 
DC,  FL,  GA,  GU.  ED,  IL,  IN,  lA,  KS,  KY.  LA,  ME,  MD,  MA,  MI.  MN,  MS,  MO, 
MT,  NE,  NV.  NH,  NJ,  NM,  NY,  NC,  ND,  OH.  OK,  OR,  PA,  PR,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA.  WA.  WV.  WI,  WY.  INCORPORATED  IN:  Delaware. 

Global  Surety  &  Insurance  Co.  tNAIC  #1 1304) 

BUSINESS  ADDRESS:  3555  FARNAM  STREET.  OMAHA,  NE  681 3 1 . 
PHONE:  (402)  27 1  -2840.  UNDERWRITING  LIMITATION  hi:  $3,440,000 
SURETY  LICENSES  c,f7:  AZ,  CA,  CO,  NE.  INCORPORATED  IN:  Nebraska. 

GRANITE  RE,  INC.  (NAIC  #26310) 

BUSINESS  ADDRESS:  14001  QUAILBROOK  DRIVE,  OKLAHOMA  CITY 
OK  73 1 34.  PHONE:  (800)  440-5953.  UNDERWRITING  LIMITATION  b/- 
$405,000.  SURETY  LICENSES  cfi':  AZ,  AR,  CO,  KS,  MN,  MT,  ND,  OK,  SD. 
WI.  INCORPORATED  IN:  Oklahoma. 

Granite  State  Insurance  Company  (NAIC  #23809) 

BUSINESS  ADDRES&  70  PINE  STREET,  NEW  YORK,  NY  10270  PHONE- 
(212)  458-7018.  UNDERWRITING  LIMITATION  b/:  $2,734,000.  SURETY 
LICENSES  cC':  AL.  AK,  AZ.  AR,  CA,  CO,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  ME,  MD.  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY  NC 
ND,  OH,  OK,  OR.  PA,  RI,  SC,  SD,  TN,  TX,  UT.  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  EN:  Pennsylvania. 

Great  American  Alliance  Insurance  Company  (NAIC  #26832) 

BUSINESS  ADDRESS:  580  WALNUT  STREET,  CINCINNATI,  OH  45202 
PHONE:  (800)  972-3008.  UNDERWRITING  LIMITATION  b/:  $1,997,000 
SURETY  LICENSES  c.fi':  AL,  AK,  AZ,  AR,  CA,  CO.  CT.  DE,  DC,  FL,  GA,  HI. 
ED,  IL,  IN,  lA,  KS,  KY.  LA,  ME,  MD.  MA.  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY.  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC.  SD,  TN.  TX,  UT,  VT 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Great  American  Insurance  Company  (NAIC  #16691) 

BUSINESS  ADDRESS:  580  WALNUT  STREET,  CINCINNATI,  OH  45202. 
PHONE:  (513)  369-5000.  UNDERWRITING  LIMITATION  b/:  $120,125,000. 
SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE.  DC.  FL,  GA,  HI, 
ID,  IL,  EN,  L^  KS.  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS.  MO,  MT.  NE,  NV, 
NH.  NJ,  NM.  NY,  NC.  ND.  OH,  OK,  OR,  PA,  PR,  RI,  SC.  SD,  TN,  TX.  UT,  VT, 
VA.  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

GREAT  AMERICAN  INSURANCE  COMPANY  OF  NEW  YORK  (NAIC  #22136) 

BUSINESS  ADDRESS:  580  WALNUT  STREET.  CINCINNATI.  OH  45202. 
PHONE:  (800)  972-3008.  UNDERWRITING  LIMITATION  b/:  $4,544,000. 
SURETY  LICENSES  cC:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
•     ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 

Great  Northern  Insurance  Company  (NAIC  #20303) 

BUSINESS  ADDRESS:  15  Mountain  View  Rd.,  P.O.  Box  1615,  Warren,  NJ 
07061-1615.  PHONE:  (908)  903-5150.  UNDERWRITING  LIMITATION  b/- 
$  1 9,500,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT.  DE,  DC, 
FL,  GA,  HI,  ID,  IL,  IN,  L^.,  KS.  KY.  LA.  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV.  WI,  WY.  INCORPORATED  IN:  Minnesota. 

GREAT  RIVER  INSURANCE  COMPANY  (NAIC  #18468) 

BUSINESS  ADDRESS:  P.O.  Box  152180,  Irving,  TX  75015-2180.  PHONE: 
(972)  719-2400  x-2416.  UNDERWRITING  LIMITATION  b/:  $1,120,000. 
SURETY  LICENSES  c.C:  AL.  AZ.  AR.  CO,  GA,  KY.  LA,  MS,  NV.  NM,  OK, 
SC,  TN,  TX,  UT.  INCORPORATED  IN:  Mississippi. 

Greenwich  Insurance  Company  (NAIC  #22322) 

BUSINESS  ADDRESS:  SEAVIEW  HOUSE,  70  SEA  VIEW  AVENUE. 

STAMFORD,  CT  06902-6040.  PHONE:  (203)  964-3466.  UNDERWRITING 

LIMITATION  b/:  $5.8 14,000.  SURETY  LICENSES  c,fl:  AL,AJ^AZ,AR,  CA, 

CO,  CT.  DE.  DC,  FL,  GA,  HI,  ID.  IL.  IN.  lA,  KS.  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MO,  MT,  NE,  IsIV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI.  WY.  INCORPORATED  IN: 
Delaware.  j 

Guarantee  Company  of  North  America  USA  (The)  (NAIC  #37443) 

BUSINESS  ADDRESS:  8000  Midlantic  Drive,  Suite  41  ON,  Mt.  Laurel,  NJ 

08054.  PHONE:  (856)  439-0066.  UNDERWRITING  LIMITATION  b/: 

$62 1 ,000.  SURETY  LICENSES  c,{/:  AL,  CT,  DE,  DC,  FL,  GA,  IL,  IN,  KS,  KY, 

MD,  MA,  MN.  MO,  NJ,  NY,  NC,  OK,  PA,  TN,  TX.  INCORPORATED  IN:  New 

Jersey. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Gulf  Insurance  Company  (NAIC  #22217) 

BUSINESS  ADDRESS:  P.O.  BOX  131771,  DALLAS.  TX  75313-1771.  PHONE: 
(212)  291-3004.  UNDERWRITING  LIMITATION  b/:  $49,098,000.  SURETY 
LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID, 

BL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT.  VA,  VI, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

Hanover  Insurance  Company  (The)  (NAIC  #22292) 

BUSINESS  ADDRESS:  440  Lincoln  Street,  WORCESTER,  MA  01653. 
PHONE:  (508)  853-7200  x-2075.  UNDERWRITING  LIMITATION  b/- 
$34,546,000.  SURETY  LICENSES  c.f7:  AL.  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC 
FL.  GA,  HI,  ID,  IL,  IN,  L^  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO.  MT. 
NE,  NV,  NH,  NJ,  NM,  NY,  NC.  ND,  OH,  OK,  OR,  PA,  RI,  SC.  SD.  TN.  TX, 
UT.  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  Hampshire. 

HARCO  NATIONAL  INSURANCE  COMPANY  (NAIC  #26433) 

BUSINESS  ADDRESS:  P.O.  BOX  68309,  SCHAUMBURG,  IL  60168-0309 
PHONE:  (847)  321-4800.  UNDERWRITING  LIMITATION  b/:  $10,604,000 
SURETY  LICENSES  c,f7:  AL.  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ffl, 
ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC.  SD,  TN,  TX,  UT,  VT, 
VA.  WA,  WV,  WI.  WY.  INCORPORATED  IN:  Illinois. 

Harleysville  Mutual  Insurance  Company  (NAIC  #14168) 

BUSINESS  ADDRESS:  355  MAPLE  AVENUE.  HARLEYSVILLE.  PA  19438- 
2297.  PHONE:  (2 1 5)  256-5470.  UNDERWRITING  LIMITATION  b/- 
$47,990,000.  SURETY  LICENSES  c.f :  AL.  AR,  CA,  CO,  CT,  DE,  DC.  FL.  GA 
ID.  IL.  IN.  lA,  KS.  KY.  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  RI.  SC,  TN,  TX.  UT.  VT.  VA,  WA, 
WV,  WI.  INCORPORATED  IN:  Pennsylvania. 

Harleysville  Worcester  Insurance  Company  (NAIC  #26182) 

BUSINESS  ADDRESS:  120  Front  Street,  Suite  400,  Worcester,  MA  01608-1408 
PHONE:  (215)  256-5470.  UNDERWRITING  LIMITATION  b/:  $9,721,000 
SURETY  LICENSES  c,6':  CT,  ME,  MA,  ML  NH,  NY,  RI,  VT. 
INCORPORATED  IN:  Massachusetts. 

Hartford  Accident  and  Indemnity  Company  (NAIC  #22357) 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  061 15.  PHONE-  (860)  547- 
4707.  UNDERWRITING  LIMITATION  b/:  $151,526,000.  SURETY  LICENSES 
c.f :  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC.  FL.  GA,  HI,  ID,  IL.  IN,  lA,  KS, 
KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC 
ND.  OH,  OK,  OR,  PA.  PR,  RI.  SC.  SD.  TN.  TX,  UT,  VT,  VA,  WA,  WV,  WI, 
WY.  INCORPORATED  IN:  Connecticut. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Hartford  Casnalty  Insurance  Company  (NAIC  #29424) 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  061 15.  PHONE:  (860)  547- 
4707.  UNDERWRITING  LIMITATION  b/:  $66,647,000.  SURETY  LICENSES 
cO:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC 
ND,  OH,  OK,  OR.  PA,  RI,  SC,  SD,  TN,  TX,  UT.  VT.  VA.  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Iiuiiana. 

Hartford  Fire  Insurance  Company  (NAIC  #19682) 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  061 1 5.  PHONE:  (860)  547- 
4707.  UNDERWRITING  LIMITATION  hi:  $632,479,000.  SURETY  LICENSES 
Cfi':  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE.  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC. 
ND,  OH,  OK,  OR;  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,^  VT.  VA,  WA.  WV.  WI. 
WY.  INCORPORATED  IN:  Connecticut. 

Hartford  Insurance  Company  of  IHinois  (NAIC  #38288) 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  061 15.  PHONE:  (860)  547- 
4707.  UNDERWRITING  LIMITATION  b/:  $65,632,000.  SURETY  LICENSES 
c.fi':  IL,  NY,  PA.  INCORPORATED  IN:  Illinois. 

Hartford  Insurance  Company  of  the  Midwest  (NAIC  #37478) 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  061 1 5.  PHONE:  (860)  547- 
4707.  UNDERWRITING  LIMITATION  hi:  $  1 1,122,000.  SURETY  LICENSES 
c,^:  AL.  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID.  IL,  IN,  lA,  KS, 
KY,  LA.  ME,  MD.  MA,  MI,  MN,  MS,  MO.  MT.  NE.  NV.  NH.  NJ.  NM,  NY.  NC, 
ND,  OH,  OK,  OR,  PA,  RL  SC,  SD,  TN,  TX,  UT,  VT,  VA.  WA.  WV.  WI.  WY. 
INCORPORATED  IN:  Indiana. 

Hartford  Insurance  Company  of  the  Southeast  (NAIC  #38261 ) 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT  061 15.  PHONE:  (860)  547- 
4707.  UNDERWRITING  LIMITATION  b/:  $4,475,000.  SURETY  LICENSES 
c,17:  CT,  FL.  GA,  LA,  PA.  INCORPORATED  IN:  Florida. 

ICI  MUTUAL  INSURANCE  COMPANY  (NAIC  #00001) 

BUSINESS  ADDRESS:  40  MAIN  STREET,  SUITE  500.  P.O.  BOX  730 
BURLINGTON.  VT  05402-0730.  PHONE:  (802)  863-00%.  UNDERWRITING 
LIMITATION  hi:  $14,602,000.  SURETY  LICENSES  c.C:  VT. 
INCORPORATED  IN:  Vermont. 

Indemnity  Company  of  California  (NAIC  #25550) 

BUSINESS  ADDRESS:  P.O.  BOX  19725,  IRVINE,  CA  92623.  PHONE:  (949) 
263-3344.  UNDERWRITING  LIMITATION  hi:  $630,000.  SURETY  LICENSES 
c,V:  AK,  AZ,  CA.  HI.  ID.  IN,  NV,  OR,  SC,  UT,  VA,  WA.  INCORPORATED  IN: 
California. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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lodepeBdeace  Casualty  aod  Sarety  Company  (NAIC  #10024) 

BUSINESS  ADDRESS:  P.O.  BOX  85563,  SAN  DIEGO,  CA  92186-5563. 
PHONE:  (858)  350-2400  x-241 1.  UNDERWRITING  LIMITATION  b/: 
$  1 .740.000.  SURETY  LICENSES  cJO:  TX.  INCORPORATED  IN:  Texas. 

Indiana  Insurance  Company  (NAIC  #22659) 

,    BUSINESS  ADDRESS:  62  MAPLE  AVENUE,  KEENE,  NH  0343 1 .  PHONE: 
(603)  352-3221.  UNDERWRITING  LIMITATION  hi:  $16,942,000.  SURETY 
LICENSES  cC:  FL,  IL,  IN,  lA,  KS,  KY,  MI,  MN,  NJ,  OH,  TN,  WA,  WI. 
INCORPORATED  IN:  Indiana. 

Indiana  Lumbermens  Mutual  Insurance  Company  (NAIC  #14265) 

,   BUSINESS  ADDRESS:  3600  WCX)DVIEW  TRACE,  INDIANAPOLIS,  IN 
46268-0600.  PHONE:  (317)  875-3710.  UNDERWRITING  LIMITATION  b/: 
$3,551,000.  SURETY  LICENSES  c,fl:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NY,  NH, 
NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  Indiana. 

Inland  Insurance  Company  (NAIC  #23264) 

BUSINESS  ADDRESS:  P.O.  BOX  80468,  LINCOLN,  NE  68501.  PHONE:  (402) 
435-4302.  UNDERWRITING  LIMITATION  hi.  $6,989,000.  SURETY 
LICENSES  c,C:  AZ,  CO,  lA,  KS,  MN,  MO,  MT,  NE,  ND,  OK,  SD,  WY. 
INCORPORATED  IN:  Nebraska. 

Insurance  Company  of  the  State  of  Pennsylvania  (The)  (NAIC  #19429) 

BUSINESS  ADDRESS:  70  PINE  STREET,  NEW  YORK,  NY  10270.  PHONE: 
(212)  458-7018.  UNDERWRITING  LIMITATION  hi:  $33,757,000.  SURETY 
LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL.  GA,  HI,  ID,  IL,  IN, 
L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT.  NE,  NV,  NH,  NJ,  NM, 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  Pennsylvania. 

Insurance  Company  of  the  West  (NAIC  #27847) 

BUSINESS  ADDRESS:  P.O.  BOX  85563,  SAN  DIEGO,  CA  92186-5563. 
PHONE:  (858)  350-2400  x-2634.  UNDERWRITING  LIMITATION  hi: 
$17,123,000.  SURETY  LICENSES  c,C:  AL,  AK,  AZ,  AR,  CA,  CO,  FL,  GA,  HI, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  Ml,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  NC, 
ND,  OH,  OK,  OR,  PA,  Rl,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV.  WI,  WY. 
INCORPORATED  IN:  Califoraia. 

Insnrors  Indemnity  Company  (NAIC  #43273) 

BUSINESS  ADDRESS:  P.O.  BOX  2683,  WACO,  TX  76702-2683.  PHONE: 
(254)  759-3703  x-3727.  UNDERWRITING  LIMITATION  hi:  $282,000. 
SURETY  LICENSES  c,f/:  TX.  INCORPORATED  IN:  Texas. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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INTEGRAND  ASSURANCE  COMPANY  (NAIC  #26778) 

BUSINESS  ADDRESS:  P.  O.  BOX  70128,  SAN  JUAN,  PR  00936-8128 
PHONE:  (787)  78 1  -0707  x-200.  UNDERWRITING  LIMITATION  b/- 
$4,93^,000.  SURETY  LICENSES  c,f7:  PR,  VI.  INCORPORATED  IN:  Puerto 
Rico. 

International  Business  &  Mercantile  REassurance  Company  (NAIC  #24139) 

BUSINESS  ADDRESS:  307  NORTH  MICHIGAN  AVENUE,  CHICAGO  IL 
60601.  PHONE:  (312)  346-8100.  UNDERWRITING  LIMITATION  b/- 
$10,424,000.  SURETY  LICENSES  c,i/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE  DC 
FL,  GA,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  Ne', 
NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN.  TX,  UT 
VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Illinois. 

International  Fidelity  Insurance  Company  (NAIC  #11592)  2 

BUSINESS  ADDRESS:  ONE  NEWARK  CENTER,  20TH  FLOOR,  NEWARK, 
NJ  07102-5207.  PHONE:  (973)  624-7200  x-205.  UNDERWRITING 
LIMITATION  b/:  $3,121,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA, 
CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV.  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD.  TN,  TX.  UT,  VT,  VA,  VI,  WA.  WV,  WI,  WY.  INCORPORATED 
IN:  New  Jersey. 

ISLAND  INSURANCE  COMPANY,  LIMITED  (NAIC  #22845) 

BUSINESS  ADDRESS:  P.O.  BOX  1520,  HONOLULU,  HI  96806-1520 
PHONE:  (808)  564-8200.  UNDERWRITING  LIMITATION  b/:  $8,3 16,000 
SURETY  LICENSES  c,f7:  HI.  INCORPORATED  IN:  Hawaii. 

Kansas  Bankers  Surety  Company  (The)  (NAIC  #15962) 

BUSINESS  ADDRESS:  P.  O.  BOX  1654,  TOPEKA,  KS  66601-1654.  PHONE" 
(785)  228-0000.  UNDERWRITING  LIMITATION  b/:  $9,483,000.  SURETY 
LICENSES  c,f7:  AZ,  AR,  CO,  DE,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME.  MI,  MN. 
MS,  MO,  MT,  NE,  NM,  ND,  OH,  OK,  SD,  TN.  TX.  VA.  WI,  WY. 
INCORPORATED  IN:  Kansas. 

Lexington  Insurance  Conqiany  (NAIC  #19437) 

BUSINESS  ADDRESS:  200  STATE  STREET,  BOSTON,,  MA  02109.  PHONE- 
(212)  458-7018.  UNDERWRITING  LIMITATION  b/:  $176,365,000.  SURETY 
LICENSES  c,C:  DE.  INCORPORATED  IN:  Delaware. 

LEXINGTON  NATIONAL  INSURANCE  CORPORATION  (NAIC  #37940) 

BUSINESS  ADDRESS:  214  EAST  LEXINGTON  STREET,  BALTIMORE,  MD 
2 1 202.  PHONE:  (4 10)  625-0800.  UNDERWRITING  LIMITATION  b/: 
$612,000.  SURETY  LICENSES  c.fi':  CA,  CO,  DE,  FL,  IN,  MD,  MS,  NJ,  PA. 
INCORPORATED  DM:  Maryland. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Lcxon  InsaniDce  Company  (NAIC  #13307) 

BUSINESS  ADDRESS:  9025  N.  LINDBERGH  DR.,  PEORIA,  IL  61615. 
PHONE:  (309)  692-1000.  UNDERWRITING  LIMITATION  b/:  $2,539,000. 
SURETY  LICENSES  c,il:  AL,  AR,  DE,  DC,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 
LA,  MS,  MO,  MT.  NE,  NV,  NM,  NC,  ND,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Texas. 

Liberty  Insnrance  Corporation  (NAIC  #42404) 

BUSINESS  ADDRESS:  175  BERKELEY  STREET,  BOSTON,  MA  02117. 
PHONE:  (617)  357-9500  x-42067.  UNDERWRITING  LIMITATION  b/: 
$25,584,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE.  DC, 
PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Dlinois. 

LIBERTY  MUTUAL  FIRE  INSURANCE  COMPANY  (NAIC  #23035) 

BUSINESS  ADDRESS:  175  BERKELEY  STREET,  BOSTON,  MA  021 17. 
PHONE:  (617)  357-9500  x-42067.  UNDERWRITING  LIMITATION  b/: 
$70, 1 78,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  C A,  CO,  (TT,  DE,  DC, 
FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Massachusetts. 

Liberty  Mutual  Insurance  Company  (NAIC  #23043) 

BUSINESS  ADDRESS:  1 75  BERKELEY  STREET,  BOSTON,  MA  02 1 1 7. 
^  PHONE:  (617)  357-9500  x-42067.  UNDERWRITING  LIMITATION  hi: 
$283,337,000.  SURETY  LICENSES  c,H:  AL,  AK,  AZ,  AR.  CA,  CO,  CT,  DE, 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  LA,  KS,  KY.  LA.  ME,  MD,  MA,  MI.  MN.  MS,  MO, 
.    MT,  NE,  NV,  NH,  NX.  NM.  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI.  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  VI.  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Massachusetts. 

Lincoln  General  Insurance  Company  (NAIC  #33855) 

BUSINESS  ADDRESS:  3350  WHITEFORD  RD.,  P.O.  BOX  3709.  YORK,  PA 
17402-0136.  PHONE:  (717)  840-2408.  UNDERWRITING  LIMITATION  b/: 
$8,851,000.  SURETY  LICENSES  c.C:  AL,  AZ,  AR.  CA,  CO,  CT,  DE,  DC,  FL. 
GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  Ml,  MS.  MO,  MT,  NE,  NV,  NH,  NJ, 
NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  UT,  VT,  VA,  WA,  WV, 
WI,  WY.  INCORPORATED  IN:  Pennsylvania.       „ 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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LM  iBsarance  Corporation  (NAIC  #33600) 

BUSINESS  ADDRESS:  175  BERKELEY  STREET,  BOSTON,  MA  021 17. 
PHONE:  (617)  357-9500  x-42067.  UNDERWRITING  LIMITATION  b/- 
$1,638,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC 
FL,  GA,  GU,  HI,  ID,  IL.  IN,  lA,  KS.  KY,  LA.  ME,  MD,  MA,  MI,  MN,  MS,  MO, 
MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  RI,  SC,  SD,  TN,  TX 
UT.  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Iowa. 

Lyndon  Property  Insurance  Company  (NAIC  #35769) 

BUSINESS  ADDRESS:  520  MaiyviUe  Centre  Drive,  Ste  500,  St.  Louis,  MO 
63 141 .  PHONE:  (800)  950-6060.  UNDERWRITING  LIMITATION  b/- 
,       $14,376,000.  SURETY  LICENSES  c,il:  AL,  AK,  AZ,  AR,  CA.  CO,  CT  DE  DC 
FL,  GA,  HI,  ID,  IL,  IN.  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT.'nE,  ' 
NV,  NH.  NJ.  NM.  NC.  ND,  OH,  OK.  OR,  PA.  RI.  SC,  SD,  TN,  TX.  UT.  VT 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Missouri. 

Massachusetts  Bay  Insurance  Company  (NAIC  #22306) 

BUSINESS  ADDRESS:  440  Lincoln  Street,  Worcester.  MA  01653.  PHONE- 
(508)  853-7200  x-2075.  UNDERWRITING  LIMITATION  hi:  $2.1 1 1  000 
SURETY  LICENSES  cSI:  AL.  AR,  CA.  CO.  CT,  DC,  FL,  GA.  IL,  IN.  lA.'  KS, 
KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  NE,  NH,  NJ,  NY,  NC,  OH,  OR.  PA, 
RI,  SC,  TN,  TX,  VT.  VA,  WA,  WI.  INCORPORATED  IN:  New  Hampshire. 

Merchants  Bonding  Company  (Mutual)  (NAIC  #14494) 

BUSINESS  ADDRESS:  2100  FLEUR  DRIVE,  DES  MOINES,  lA  50321-1158 
PHONE:  (515)  243-8171.  UNDERWRITING  LIMITATION  hi:  $3,147  000 
SURETY  LICENSES  c.f7:  AL,  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA;  ID,  IL, 
IN,  L^.  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NC,  ND 
OH.  OK,  OR,  PA,  SC,  SD,  TN,  TX.  UT.  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Iowa. 

Michigan  Millers  Mutual  Insurance  Company  (NAIC  #14508) 

BUSINESS  ADDRESS:  P.  O.  BOX  30060,  LANSING,  MI  48909-7560. 
PHONE:  (5 1 7)  482-62 1 1  x-760.  UNDERWRITING  LIMITATION  hh 
%l,mSm.  SURETY  LICENSES  cfi:  AZ,  AR,  CA.  ID.  IL,  IN,  lA,  KS,  KY,  MI, 
MN,  MO,  NE,  NY.  NC,  ND,  OH.  OK,  PA,  SD,  VA,  WI.  INCORPORATED  IN: 
Michigan. 

Mid-Century  Insurance  Company  (NAIC  #21687) 

BUSINESS  ADDRESS:  P.O.  BOX  2478  TERMINAL  ANNEX,  LOS 
ANGELES,  CA  90051.  PHONE:  (805)  583-7000.  UNDERWRITING 
LIMITATION  hi:  $51,359,000.  SURETY  LICENSES  cfi:  AL,  AZ,  AR,  CA,  CO 
FL,  GA,  ID,  IL,  IN,  L\,  KS,  KY,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  NC,  ND, 
OH,  OK,  OR,  SD,  TN,  TX,  UT.  VT,  VA,  WA,  WI,  WY.  INCORPORATED  IN: 
California. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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MID-CONTINENT  CASUALTY  COMPANY  (NAIC  #23418) 

BUSINESS  ADDRESS:  P.O.  BOX  1409,  TULSA,  OK  74101 .  PHONE:  (918) 
587-7221.  UNDERWRITING  LIMITATION  b/:  $1 1,142,000.  SURETY 
LICENSES  cC:  AL,  AZ,  AR,  CO,  IL,  IN,  lA,  KS,  LA,  MN,  MS,  MO,  MT,  NE, 
NM.  NC,  ND,  OH,  OK,  SC,  TN,  TX,  UT,  VA,  WA,  WY.  INCORPORATED  IN: 
Oklahoma. 

Mid-State  Surety  Corporation  (NAIC  #36650) 

BUSINESS  ADDRESS:  102  KERCHEVAL  AVENUE,  GROSSE  POINTE 
FARMS,  MI  48236.  PHONE:  (313)  886-2200.  UNDERWRITING  LIMITATION 
b/:  $1 ,380,000.  SURETY  LICENSES  c,f7:  AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  MD,  MI,  MN,  MS,  MO,  NE,  NV,  NH,  NJ,  NY, 
NC,  ND,  OH,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WV,  WI,  WY. 
INCORPORATED  IN:  Michigan. 

MIDWESTERN  INDEMNITY  COMPANY  (THE)  (NAIC  #23515)  3 

BUSINESS  ADDRESS:  62  MAPLE  AVENUE,  KEENE,  NH  0343 1 .  PHONE: 
(603)  352-3221.  UNDERWRITING  LIMITATION  b/:  $2,541,000.  SURETY 
LICENSES  c,f7:  AL,  GA,  IL,  IN,  lA,  KS,  KY,  MI,  MN,  MS,  MO,  NE,  NJ,  NY, 
NC,  OH,  PA,  TN,  VA,  WV,  WI.  INCORPORATED  IN:  Ohio. 

Minnesota  Surety  and  Trust  Company  (NAIC  #30996) 

BUSINESS  ADDRESS:  PO  BOX  463,  AUSTIN,  MN  55912-0463.  PHONE: 
(507)  437-323 1 .  UNDERWRITING  LIMITATION  b/:  $  1 3 1 ,000.  SURETY 
LICENSES  c,f7:  CO,  MN,  MT,  ND,  SD,  UT.  INCORPORATED  IN:  Minnesota. 

Motorists  Mutual  Insurance  Company  (NAIC  #14621) 

BUSINESS  ADDRESS:  471  EAST  BROAD  STREET,  COLUMBUS.  OH  43215 
PHONE:  (800)  876-6642.  UNDERWRITING  LIMITATION  b/:  $33,496,000 
SURETY  LICENSES  c,f/:  IN,  KY,  MI,  OH,  PA,  WV.  INCORPORATED  IN- 
Ohio. 

Motors  Insurance  Corporation  (NAIC  #22012) 

BUSINESS  ADDRESS:  300  GALLERIA  OFFICENTRE,  SOUTHFIELD,  MI 
48034.  PHONE:  (248)  263-6900.  UNDERWRITING  LIMITATION  b/- 
$1 13,235,000.  SURETY  LICENSES  c,C:  AL,  AK,  AZ,  AR,  CA,  CO,  DE.  DC. 
FL.  GA.  ID,  IL.  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV.  WI.  WY.  INCORPORATED  IN:  Michigan. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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National  American  Insurance  Company  (NAIC  #23663) 

BUSINESS  ADDRESS:  1010  MANVEL  AVENUE,  CHANDLER,  OK  74834 
PHONE:  (405)  258-0804.  UNDERWRITING  LIMITATION  b/:  $4,407  000 
SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DC,  FL,  GA,  HI,  ID 
IL,  IN,  LA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  NY  NC 

ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV.  Wl  WY 
INCORPORATED  IN:  Oklahoma. 

National  Fire  Insurance  Company  of  Hartford  (NAIC  #20478) 

BUSINESS  ADDRESS:  CNA  PLAZA,  CHICAGO,  IL  60685.  PHONE-  (800) 
262-2255.  UNDERWRITING  LIMITATION  b/:  $14,300,000.  SURETY 
LICENSES  cC:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT.  NE,  NV,  NH,  NJ  NM 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,    ' 
WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

National  Grange  Mutual  Insurance  Company  (NAIC  #14788) 

BUSINESS  ADDRESS:  55  WEST  STREET,  KEENE,  NH  03431 .  PHONE-  (603) 
358-1785.  UNDERWRITING  LIMITATION  b/:  $24,365,000.  SURETY 
LICENSES  cC:  CT,  DE,  DC.  GA.  ME,  MD,  MA,  MI,  NH.  NJ,  NY,  NC,  OH 
PA.  RI,  SC.  TN,  VT.  VA.  WV.  WI.  INCORPORATED  IN:  New  Hampshire. ' 

National  Indemnity  Company  (NAIC  #20087) 

BUSINESS  ADDRESS:  3024  HARNEY  STREET.  OMAHA,  NE  68131-3580 
PHONE:  (402)  536-3000.  UNDERWRITING  LIMITATION  b/:  $1,573,207  000 
SURETY  LICENSES  c.fi':  AL,  AK,  AZ;  AR,  CA,  CO,  CT,  DE.  DC,  FL,  GA.  ID 
IL.  IN.  lA.  KS,  KY,  LA,  ME.  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NM 
NC,  ND.  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT.  VT,  VA,  WA,  WV,  WI ' 
WY.  INCORPORATED  IN:  Nd)raska. 

National  Surety  Corporation  (NAIC  #21881) 

BUSINESS  ADDRESS:  233  SOUTH  WACKER  DRIVE,  SUITE  2000 
CHICAGO,  IL  60606-6308.  PHONE:  (800)  243-9622.  UNDERWRITING 
LIMITATION  b/:  $9,930,000.  SURETY  LICENSES  cC:  AL,  AK,  AZ,  AR,  CA. 
CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  L\,  KS.  KY.  LA,  ME,  MD,  MA,  MI. 
MN.  MS,  MO.  MT,  NE,  NV,  NH.  NJ,  NM,  NY.  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD.  TN,  TX,  UT.  VT.  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
^  Illinois.  ' 

National  Union  Fire  Insurance  Company  of  Pittsburgh,  PA  (NAIC  #19445) 

BUSINESS  ADDRESS:  70  PINE  STREET,  NEW  YORK,  NY  10270.  PHONE' 
(212)  458-7018.  UNDERWRITING  LIMITATION  b/:  $465,050,000  SURETY 
LICENSES  c,C:  AL.  AK.  AZ,  AR.  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID, 
IL,  IN,  lA.  KS.  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY,  NC,  ND,  OH.  OK,  OR.  PA,  PR,  RI,  SC,  SD,  TN,  TX.  UT.  VT.  VA, 
WA,  WV.  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Nationwide  Mutual  iBsorance  Company  (NAIC  #23787) 

BUSINESS  ADDRESS:  ONE  NATIONWIDE  PLAZA,  COLUMBUS.  OH 
"  43215-2220.  PHONE:  (614)  249-6408.  UNDERWRITING  LIMITATION  b/: 
$522,61 8,000.  SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE, 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO, 
MT.  NE.  NV.  NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

NAVIGATORS  INSURANCE  COMPANY  (NAIC  #42307) 

BUSINESS  ADDRESS:  Reckson  Exec  Pk.,  6  International  Dr.,  Suite  100,  Rye 
Brook,  NY  10573-1070.  PHONE:  (914)  934-8999.  UNDERWRITING 
LIMITATION  b/:  $12,854,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  DE, 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  ' 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  WA, 
WV,  WI,  WY.  INCORPORATED  IN:  New  York. 

Netherlands  Insurance  Company  (The)  (NAIC  #24171) 

BUSINESS  ADDRESS:  62  MAPLE  AVENUE,  KEENE,  NH  0343 1 .  PHONE" 
(603)  352-3221.  UNDERWRITING  LIMITATION  b/:  $3,509,000.  SURETY 
LICENSES  C.C:  AZ,  AR,  CA,  CT,  DC,  GA,  ID,  IL,  IN,  lA,  KY.  ME,  MD,  MA, 
MI.  MN,  NV,  NH,  NJ,  NY,  NC,  OH,  OK,  PA,  RI,  SC,  SD.  TN,  TX,  UT,  VA, 
WA,  WV,  WI.  INCORPORATED  IN:  New  Hampshire. 

New  Hampshire  Insurance  Company  (NAIC  #23841) 

BUSINESS  ADDRESS:  70  PINE  STREET,  NEW  YORK,,  NY  10270.  PHONE- 
(2 1 2)  458-701 8.  UNDERWRITING  LIMITATION  b/:  $59,694,000.  SURETY 
LICENSES  c,fl:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL.  GA,  GU,  HI,  ID, 
IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM.  NY,  NC,  ND,  OH,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 

NORTH  AMERICAN  SPECLO^TY  INSURANCE  COMPANY  (NAIC  #29874) 
BUSINESS  ADDRESS:  650  ELM  STREET,  MANCHESTER,  NH  03101 
PHONE:  (603)  644-6600.  UNDERWRITING  LIMITATION  b/:  $12,053,000. 
SURETY  LICENSES  cf :  AL,  AK,  AZ,  AR,  CA,  CO.  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  L^  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE.  NV. 
NH,  NJ.  NM.  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV,  WL  WY.  INCORPORATED  IN:  New  Hampshire. 

NORTHWESTERN  PACIFIC  INDEMNITY  COMPANY  (NAIC  #20338) 

BUSINESS  ADDRESS:  15  Mountain  View  Rd.,  P.O.  Box  1615,  Warren,  NJ 
07061-1615.  PHONE:  (908)  903-5150.  UNDERWRITING  LIMITATION  bA 
$3,530,000.  SURETY  LICENSES  c^/:  CA,  OK.  OR,  TX,  WA. 
INCORPORATED  IN:  Oregon. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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NOVA  Casnalty  Company  (NAIC  #42552) 

BUSINESS  ADDRESS:  180  OAK  STREET,  BUFFALO,  NY  14203  PHONE 
(716)  856-3722  x-315.  UNDERWRITING  LIMITATION  b/:  $1,454  000 
SURETY  LICENSES  c,C:  AZ.  FL,  GA,  IN,  L\,  MS,  NV,  NY,  ND,  OH  PA  SC 
TN,  VA.  INCORPORATED  IN:  New  York.  '      * 

Ohio  Casualty  insurance  Company  (The)  (NAIC  #24074) 

BUSINESS  ADDRESS:  9450  SEWARD  ROAD,  FAIRFIELD,  OH  45014 
PHONE:  (513)  603-2400.  UNDERWRITING  LIMITATION  b/:  $24,224  000 
SURETY  LICENSES  c,C:  AL.  AK,  AZ,  AR,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID 
IL,  IN,  L^,  KS.  KY,  LA,  ME,  MD,  MA.  MI,  MN,  MS.  MO,  MT,  NE,  NV  NH  ' 

NJ,NM,NY,NC,ND,OH,OK,OR,PA,RI,SC,SD.TN,TX,UT,VT.VA  ' 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

Ohio  Farmers  Insurance  Company  (NAIC  #24104) 

BUSINESS  ADDRESS:  P.  O.  BOX  5001,  WESTFIELD  CENTER,  OH  44251- 
5001.  PHONE:  (330)  887-0980.  UNDERWRITING  LIMITATION  b/- 
$58,400,000.  SURETY  LICENSES  c.fi':  AL,  AZ,  AR,  CO,  DE,  DC,  FL,  GA,  ID 
IL,  IN,  L\,  KY,  LA,  MD,  MA,  Ml,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY 

NC.  ND,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV,  WL  WY 
INCORPORATED  IN:  Ohio. 

Ohio  Indemnity  Company  (NAIC  #26565) 

BUSINESS  ADDRESS:  250  EAST  BROAD  STREET.  lOTH  FLOOR 
COLUMBUS,  OH  43215.  PHONE:  (614)  228-2800  x-l05.  UNDERWRITING 
LIMITATION  b/:  $3,235,000.  SURETY  LICENSES  c,C:  AL,  AZ  AR,  CO  CT 
DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  ME,  MD,  MI,  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  UT.  VT,  VA,  WA,  WV 
WL  WY.  INCORPORATED  IN:  Ohio. 

Oklahoma  Surety  Company  (NAIC  #23426) 

BUSINESS  ADDRESS:  P.O.  BOX  1409,  TULSA,  OK  74101.  PHONE  (918) 
587-7221.  UNDERWRITING  LIMITATION  b/:  $616,000.  SURETY  UCENSES 
c,{f:  AR,  KS,  LA,  OK,  TX,  VA.  INCORPORATED  IN:  Oklahoma. 

OLD  DOMINION  INSURANCE  COMPANY  (NAIC  #40231) 

BUSINESS  ADDRESS:  55  WEST  STREET,  KEENE,  NH  0343 1 .  PHONE-  (603) 
358-1785.  UNDERWRITING  LIMITATION  b/:  $1,431,000.  SURETY 
LICENSES  c,C:  DE,  FL,  GA,  MD,  SC,  VA.  INCORPORATED  DM:  Florida. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Old  Republic  Insannce  Company  (NAIC  #24147) 

BUSINESS  ADDRESS:  PO  BOX  789,  GREENSBURG,  PA  15601-0789. 
PHONE:  (724)  834-5000.  UNDERWRITING  LIMITATION  b/:  $53,644,000. 
SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  GU, 
m,  ID,  IL,  DM,  lA,  KS,  KY.  LA,  ME,  MD,  MA,  Ml.  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 

Old  Republic  Surety  Company  (NAIC  #40444) 

BUSINESS  ADDRESS:  P.O.  BOX  1635,  MILWAUKEE,  WI  53201.  PHONE: 
(262)  797-2640  x-654.  UNDERWRITING  LIMITATION  hi:  $3,358,000. 
SURETY  LICENSES  cSl:  AL,  AZ,  AR,  CA,  CO,  DC,  FL,  GA,  ID,  IL,  IN,  lA, 
KS,  MD,  MN,  MS,  MO,  MT.  NE,  NV,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD, 
TN,  TX,  UT,  VA.  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 

OneBeacon  America  Insurance  Company  (NAIC  #20621) 

BUSINESS  ADDRESS:  ONE  BEACON  STREET,  BOSTON,  MA  02108-3100. 
PHONE:  (508)  549-9797.  UNDERWRITING  LIMITATION  b/:  $44,509,000. 
SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  \A,  KS.  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH.  NJ,  NM,  NY,  NC,  ND,  OH,  OK.  OR,  PA,  PR,  RI,  SC,  SD.  TN.  TX,  UT,  VT, 
VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Massachusetts. 

OneBeacon  Insurance  Company  (NAIC  #2 1 970) 

BUSINESS  ADDRESS:  ONE  BEACON  STREET,  BOSTON,  MA  02108-3100. 
PHONE:  (508)  549-9797.  UNDERWRITING  LIMITATIONS:  $74,956,000 
SURETY  LICENSES  c.f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Pennsylvania. 

Pacific  Indemnity  Company  (NAIC  #20346) 

BUSINESS  ADDRESS:  15  Mountain  View  Rd.,  P.O.  Box  1615,  Warren,  NJ 
07061-1615.  PHONE:  (908)  903-5150.  UNDERWRITING  LIMITATION  hi- 
$67,729,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC. 
FL,  GA,  HI,  ID,  IL.  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO.  MT. 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 

PACIFIC  INDEMNITY  INSURANCE  COMPANY  (NAIC  #18380) 

BUSINESS  ADDRESS:  348  W.  O'BRIEN  DRIVE,  AGANA,  GU  96932.    ' 
PHONE:  (671)  472-8834.  UNDERWRITING  LIMITATION  b/:  $313,000. 
SURETY  LICENSES  c,f7:  GU.  INCORPORATED  IN:  Guam. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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PARTTVER  REINSURANCE  COMPANY  OF  THE  U.S.  (NAIC  #38636) 

BUSINESS  ADDRESS:  ONE  GREENWICH  PLAZA,  GREENWICH,  CT 
06830-6352.  PHONE:  (203)  485-4200.  UNDERWRITING  LIMITATION  h/- 
$41,313,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  CA,  CO,  DC.  IL,  KS.  MI, 
MS,  NE,  NY.  TX,  UT.  WA.  INCORPORATED  IN:  New  Yoric. 

PARTNERRE  INSURANCE  COMPANY  OF  NEW  YORK  (NAIC  #10006) 
.      BUSINESS  ADDRESS:  ONE  GREENWICH  PLAZA,  GREENWICH,  CT 
06830-6352.  PHONE:  (203)  485-4200.  UNDERWRITING  LIMITATION  b/- 
$9,929,000.  SURETY  LICENSES  c.f/:  AL,  AZ,  CA,  CO,  DE,  DC,  IL,  IN,  lA, 
KS,  KY,  MD,  MI,  MN,  MS,  MT,  NE,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TX,  UT,  VT,  WA,  WV,  WI.  INCORPORATED  IN:  New  York. 

Peerless  Indemnity  Insurance  Company  (NAIC  #1 8333) 

BUSINESS  ADDRESS:  62  MAPLE  AVENUE,  KEENE,  NH  0343 1 .  PHONE: 
(630)  505- 1 442.  UNDERWRITING  LIMITATION  b/:  $38,414,000.  SURETY 
LICENSES  c,f7:  AK,  AZ,  AR,  CO,  IL.  KS,  MD,  MT,  NJ,  NY.  PA,  UT,  VT.  WA, 
WI.  INCORPORATED  IN:  lUinois. 

Peerless  Insurance  Company  (NAIC  #24198) 

BUSINESS  ADDRESS:  62  MAPLE  AVENUE,  KEENE,  NH  03431.  PHONE- 
(603)  352-3221 .  UNDERWRITING  LIMITATION  b/:  $16,421,000.  SURETY 
LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE.  DC.  PL.  GA,  ID,  IL,  IN,  lA. 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE.  NV.  NH,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA.  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI. 
WY.  INCORPORATED  IN:  New  Hampshire. 

Pekin  Insurance  Company  (NAIC  #24228) 

BUSINESS  ADDRESS:  2505  COURT  STREET.  PEKIN.  IL  61 558.  PHONE: 
(309)  346-1 161  x-2722.  UNDERWRITING  LIMITATION  b/:  $4,315,000. 
SURETY  LICENSES  c.fi':  IL,  IN,  L\,  WI.  INCORPORATED  IN:  Illinois. 

Penn  Millers  Insurance  Company  (NAIC  #14982) 

BUSINESS  ADDRESS:  P.  O.  Box  P,  Wilkes-Barre,  PA  18773-0016.  PHONE: 
(570)  822-81 11.  UNDERWRITING  LIMITATION  b/:  $4,120,000.  SURETY 
LICENSES  cC:  AL,  AR,  CT,  DC,  FL,  GA,  IL,  IN,  KS,  KY,  ME,  MD,  MA,  MS. 
MO,  NH,  NJ,  NY,  NC,  OH,  PA,  RI,  SC,  TN,  VT,  VA.  INCORPORATED  IN: 
Pennsylvania. 

Pennsylvania  General  Insnrance  Company  (NAIC  #21962) 

BUSINESS  ADDRESS:  ONE  BEACON  STREET,  BOSTON,  MA  02108-3100. 
PHONE:  (508)  549-9797.  UNDERWRITING  LIMITATION  b/:  $19,199,000. 
SURETY  LICENSES  c,C:  AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  GA,  IL,  IN,  LV, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV.  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI, 
WY.  INCORPORATED  IN:  Pennsylvania. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Pennsylvania  National  Mutual  Casualty  Insurance  Company  (NAIC  #14990) 
BUSINESS  ADDRESS:  P.  O.  BOX  2361,  HARRISBURG,  PA  17105-2361. 
PHONE:  (717)  234-4941  x-6867.  UNDERWRITING  LIMITATION  b/: 
$22,639,000.  SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CO,  DE,  DC,  FL,  GA, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NJ, 
NM,  NY,  NC,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV, 
WI.  INCORPORATED  IN:  Pennsylvania. 

Pioneer  General  Insurance  Company  (NAIC  #1 2670) 

BUSINESS  ADDRESS:  6780  EAST  HAMPDEN  AVENUE.  DENVER,  CO 
80224.  PHONE:  (303)  758-8122.  UNDERWRITING  LIMITATION  b/: 
$384,000.  SURETY  LICENSES  c,f/;  CO,  KS,  MT,  NM,  UT.  INCORPORATED 
IN:  Colorado. 

PLANET  INDEMNITY  COMPANY  (NAIC  #28860) 

BUSINESS  ADDRESS:  9025  N.  LINDBERGH  DR.,  PEORIA,  IL  61615. 
PHONE:  (309)  692-1000  x-5466.  UNDERWRITING  LIMITATION  b/: 
$3,054,000.  SURETY  LICENSES  c.f/:  AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL, 
GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX.  UT,  VT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Illinois. 

Progressive  Casualty  Insurance  Company  (NAIC  #24260) 

>      BUSINESS  ADDRESS:  6300  WILSON  MILLS  ROAD,  W33,  MAYFIELD 
VILLAGE,  OH  44143-21 82.  PHONE:  (800)  776-4737.  UNDERWRITING 
LIMITATION  b/:  $161,944,000.  SURETY  LICENSES  c,^:  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Ohio. 

Protective  Insurance  Company  (NAIC  #12416) 

BUSINESS  ADDRESS:  1099  NORTH  MERIDIAN  STREET,  INDIANAPOLIS 
IN  46204.  PHONE:  (317)  636-9800  x-288.  UNDERWRITING  LIMITATION  b/' 
'  ^      $26,773,000.  SURETY  LICENSES  c,f':  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  HI,  H),  IL.  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY.  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Indiana. 

Providence  Washington  Insurance  Company  (NAIC  #24295) 

BUSINESS  ADDRESS:  P.O.  BOX  518,  PROVIDENCE,  RI  02901-0518. 
PHONE:  (401)  453-7237.  UNDERWRITING  LIMITATION  b/:  $8,274,000 
SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID, 
IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD.  MA,  MI.  MN.  MS,  MO,  MT,  NE,  NV,  NH, 
NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Rhode  Island. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Ranger  Insurance  Company  (NAIC  #24384) 

BUSINESS  ADDRESS:  P.O.  BOX  2807,  HOUSTON,  TX  77042.  PHONE-  (713) 
954-8 1 00.  UNDERWRITING  LIMITATION  b/:  $4,494,000.  SURETY 
LICENSES  c,f7:  AL,  AK,  AZ.  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI.  ID,  IL  IN 
L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM, ' 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX.  UT.  VT,  VA,  WA,  WV 
WI,  WY.  INCORPORATED  IN:  Delaware. 

Republic  -  Franklin  Insurance  Company  (NAIC  #1 2475) 

BUSINESS  ADDRESS:  P.  O.  Box  530,  Utica,  NY  1 3503-0530.  PHONE  (315) 
734-2413.  UNDERWRITING  LIMITATION  b/:  $2,1 80,000.  SURETY 
LICENSES  c,H:  CT,  DE,  DC,  GA,  IL.  IN,  KS,  MD,  MA,  MI,  NJ,  NY,  NC,  OR 
PA,  RI.  TN.  TX,  VA,  WI.  INCORPORATED  IN:  Ohio. 

RLI  Insurance  Company  (NAIC  #13056) 

BUSINESS  ADDRESS:  9025  N.  LINDBERGH  DRIVE,  PEORIA,  IL  61615 
PHONE:  (309)  692-1000  x-5466.  UNDERWRITING  LIMITATION  b/- 
$34,572,000.  SURETY  LICENSES  cf/:  AL,  AK,  AZ,  AR,  CA,  CO.  CT.  DE  DC 
FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY.  LA,  ME,  MD,  MA,  MI.  MN,  MS,  MO,  MT ' 
NE,  NV,  NH,  NJ.  NM.  NY,  NC,  ND.  OH,  OK,  OR,  PA,  PR,  RI,  SC.  SD.  TN  TX, 
UT.  VT,  VA,  WA,  WV.  WI.  WY.  INCORPORATED  IN:  Illinois. 

SAFECO  Insurance  Company  of  America  (NAIC  #24740) 

BUSINESS  ADDRESS:  SAFECO  PLAZA,  SEATTLE.  WA  98185.  PHONE- 
(800)  332-3226.  UNDERWRITING  LIMITATION  b/:  $82,607,000  SURETY 
'   LICENSES  c.f/:  AL.  AK,  AZ,  AR,  CA,  CO,  CT.  DE,  DC,  FL,  GA.  GU.  HI.  ID, 
IL.  IN.  lA,  KS,  KY.  LA,  ME,  MD,  MA.  MI,  MN.  MS,  MO,  MT,  NE,  NV  NH 
NJ.  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC.  SD,  TN,  TX,  UT.  VT.  VA, 
WA,  WV.  WI,  WY.  INCORPORATED  IN:  Washington. 

Safety  National  Casualty  Corporation  (NAIC  #1 51 05) 

BUSINESS  ADDRESS:  2043  WOODLAND  PARKWAY.  SUITE  200  ST 
LOUIS.  MO  63146.  PHONE:  (314)  995-5300  x-200.  UNDERWRITING 
LIMITATION  b/:  $21,271,000.  SURETY  LICENSES  c.f7:  AL,  AK,  AZ,  AR,  CA, 
CO,  CT,  DE.  DC.  FL.  GA,  HI,  ID.  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN.  MS,  MO.  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI 
SC,  SD,  TN.  TX,  UT,  VT,  VA,  WA,  WV,  WI.  WY.  INCORPORATED  IN: 
Missouri. 


See  Footnotes  and  Notes  at  the  end  of  this  Circultff. 
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Seaboard  Surety  Company  (NAIC  #22535) 

BUSINESS  ADDRESS:  5801  SMITH  AVENUE,  BALTIMORE,  MD  21209- 
3653.  PHONE:  (800)  356-4098.  UNDERWRITING  LIMITATION  b/: 
$12,677,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE, 
DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New 
York. 

SECURA  INSURANCE,  A  Mutual  Company  (NAIC  #22543) 

BUSINESS  ADDRESS:  P.O.  BOX  819,  APPLETON,  WI  54912-0819.  PHONE: 
(920)  739-3 161 .  UNDERWRITING  LIMITATION  b/:  $10,509,000.  SURETY 
LICENSES  c.C:  IL,  IN,  lA,  KS,  MI,  MN,  MO,  ND,  WI.  INCORPORATED  IN: 
Wisconsin. 

Select  Insurance  Company  (NAIC  #22233) 

BUSINESS  ADDRESS:  P.O.  BOX  131771,  DALLAS,  TX  75313-1771.  PHONE- 
(212)  291-3004.  UNDERWRITING  LIMITATION  b/:  $5,493,000.  SURETY 
LICENSES  c,0:  AL,  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA, 
KY,  LA,  MD,  MI,  MS,  MO,  MT,  NE,  NV,  NM,  NC,  OH,  OR,  SC,  SD,  TN,  TX, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Texas. 

Selective  Insurance  Company  of  America  (NAIC  #12572) 

BUSINESS  ADDRESS:  40  WANTAGE  AVENUE,  BRANCHVILLE,  NJ  07890 
PHONE:  (973)  948-3000.  UNDERWRITING  LIMITATION  b/:  $30,405,000 
SURETY  LICENSES  c,f/:  AL,  CT,  DE,  DC,  GA,  IL,  IN,  lA,  KY,  MD,  MI,  MN, 
MS,  MO,  NJ,  NY,  NC,  OH,  PA,  RI,  SC,  SD,  TN,  VA,  WV,  WI. 
INCORPORATED  IN:  New  Jersey. 

Seneca  Insurance  Company,  Inc.  (NAIC  #1 0936) 

BUSINESS  ADDRESS:  160  WATER  STREET,  NEW  YORK,  NY  10038-4922 
PHONE:  (212)  344-3000.  UNDERWRITING  LIMITATION  b/:  $7,193  000 
SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI, 
ID,  IL,  IN,  IK  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VA, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York. 

Sentry  Insurance  A  Mutual  Company  (NAIC  #24988) 

BUSINESS  ADDRESS:  1800  NORTH  POINT  DRIVE,  STEVENS  POINT  WI 
5448 1  -8020.  PHONE:  (7 1 5)  346-7527.  UNDERWRITING  LIMITATION  b/- 
$183,439,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR.  CA,  CO,  CT,  DE 
DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME.  MD,  MA,  MI,  MN,  MS,  MO, 
MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN. 
TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Seetry  Sdect  Insonnce  Company  (NAIC  #21180) 

BUSINESS  ADDRESS:  1800  NORTH  POINT  DRIVE,  STEVENS  POINT  WI 
54481-8020.  PHONE:  (715)  346-7527.  UNDERWRITING  LIMITATION  b/- 
$13,157,000.  SURETY  LICENSES  c.fi':AL,AK,AZ,AR,CA,  CO.  CT  DE  DC 
FL,  GA,  HI,  ID.  IL,  IN,  L\,  KS,  KY,  LA,  ME.  MD.  MA,  MI,  MN,  MS,  MO,'mT  ' 
NE.NV,NH,NJ,NM.NY,NC,ND,OH,OK,OR,PA,RI,SC.SD,TN  TX.     ' 
UT.  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Wisconsin. 

SERVICE  INSURANCE  COMPANY  (NAIC  #36560) 

BUSINESS  ADDRESS:  P.O.  BOX  9729,  BRADENTON,  FL  34206-9729 
PHONE:  (800)  780-8423  x-1021.  UNDERWRITING  LIMITATION  b/- 
$859,000.  SURETY  LICENSES  c,f/:  AL.  CO,  DE,  DC,  FL,  GA,  IN.  lA.  KS,  ML 
MS,  MO,  NE.  NC,  ND,  OK,  OR,  PA,  SC,  TN,  TX,  UT.  VA.  INCORPORATED 
IN:  Florida. 

SERVICE  INSURANCE  COMPANY  mc.  (THE)  (NAIC  #28240) 

BUSINESS  ADDRESS:  80  Main  Street,  West  Orange,  NJ  07052  PHONE-  (973) 
731-7650.  UNDERWRITING  LIMITATION  b/:  $212,000.  SURETY  LICENSES 
c,fl:  CT,  DE,  NJ,  NY,  PA.  INCORPORATED  IN:  New  Jersey. 

St  Paul  Fire  and  Marine  Insnrance  Company  (NAIC  #24767) 

BUSINESS  ADDRESS:  385  WASHINGTON  STREET,  ST.  PAUL  MN  55102 
PHONE:  (800)  356-4098.  UNDERWRITING  LIMITATION  hi:  $284  616  000  ' 
SURETY  LICENSES  c,H:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC.  FL.  GA  GU 
HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO.  MT,  NE  Nv' 
NH,  NJ,  NM,  NY,  NC.  ND,  OH,  OK,  OR,  PA,  PR,  SC,  SD,  TN,  TX,  UT  VT      ' 
VA,WA,WV,WI.WY.  INCORPORATED  IN:  Minnesota.  '      ' 

ST.  PAUL  GUARDIAN  INSURANCE  COMPANY  (NAIC  #24775) 

BUSINESS  ADDRESS:  385  WASHINGTON  STREET.  ST.  PAUL  MN  55102 
PHONE:  (800)  356-4098.  UNDERWRITING  LIMITATION  b/-  $3  420  000 
SURETY  LICENSES  c.C:  AL.  AK.  AZ.  AR,  CA,  CO,  CT,  DE.  DC,  FL,'  GA,  HI 

ID,IL,IN,L^,KS,KY,LA,ME,MD,MA,MI,MN,MS,MO.MT,NE,NV     ' 
NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  SC.  SD,  TN.  TX  UT.  VT,  VA,  WA, 
WV,WI.WY.  INCORPORATED  IN:  Minnesota. 

St  Paul  Mercury  Insurance  Company  (NAIC  #24791) 

BUSINESS  ADDRESS:  385  WASHINGTON  STREET,  ST.  PAUL  MN  55102 
PHONE:  (800)  356-4098.  UNDERWRITING  LIMITATION  hi:  $6  780  000 
SURETY  LICENSES  c.i7:  AL,  AK,  AZ.  AR.  CA.  CO.  CT,  DE,  DC,  FL;  GA,  HI 
ID,  IL,  IN,  IK,  KS,  KY.  LA,  ME.  MD,  MA,  MI,  MN,  MS,  MO.  MT.  NE,  NV 
NH,  NJ,  NM,  NY,  NC,  ND,  OH.  OK,  OR,  PA,  SC,  SD,  TN.  TX,  UT,  VT,  VA, 
WA,  WV,  WI,  WY.  INCORPORATED  IN:  Minnesota. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Standard  Fire  Insarance  Company  (The)  (NAIC  #19070) 

,     BUSINESS  ADDRESS:  ONE  TOWER  SQUARE,  HARTFORD,  CT  06183- 
6014.  PHONE:  (860)  277-1561.  UNDERWRITING  LIMITATION  b/: 
$74,165,000.  SURETY  LICENSES  c,£/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC, 
FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  VL  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

Star  Insurance  Company  (NAIC  #18023) 

BUSINESS  ADDRESS:  26600  TELEGRAPH  ROAD,  SOUTHFIELD,  MI 
48034.  PHONE:  (800)  482-2726.  UNDERWRITING  LIMITATION  b/: 
$9,383,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO.  CT,  DE,  DC, 
FL,  GA,  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT, 
NE.  NV.  NH,  NJ.  NM.  NY,  NC.  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN.  TX, 
UT.  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Michigan. 

State  Auto  Property  and  Casualty  Insurance  Company  (NAIC  #25127) 

BUSINESS  ADDRESS:  518  EAST  BROAD  STREET.  COLUMBUS,  OH  43215 
PHONE:  (614)  464-5000  x-5017.  UNDERWRITING  LIMITATION  b/: 
$24,561,000.  SURETY  LICENSES  c,f7:  AL,  AZ,  AR,  DC,  FL,  GA,  IL,  IN,  lA 
KS,  KY,  MD,  MI,  MN,  MS,  MO,  MT,  NE,  NC.  ND,  OH.  OK,  PA,  SC,  SD.  TN, 
UT,  VA,  WV,  WI,  WY.  INCORPORATED  IN:  S,  Carolina. 

State  Automobile  Mutual  Insarance  Company  (NAIC  #25135) 

BUSINESS  ADDRESS:  5 1 8  EAST  BROAD  STREET,  COLUMBUS,  OH 
43215-3976.  PHONE:  (614)  464-5000  x-5017.  UNDERWRITING  LIMITATION 
b/:  $62,994,000.  SURETY  LICENSES  cS/:  AL,  AZ,  AR,  CO,  DC,  FL,  GA.  IL. 
IN,  L\,  KS,  KY,  MD,  MI,  MN.  MS.  MO,  MT.  NE.  NC.  ND,  OH,  OK,  PA,  SC, 
SD,  TN,  VT.  VA,  WV,  WI,  WY.  INCORPORATED  IN:  Ohio. 

State  Farm  Fire  and  Casualty  Company  (NAIC  #25143) 

,    BUSINESS  ADDRESS:  ONE  STATE  FARM  PLAZA,  BLOOMINGTON,IL 
61710.  PHONE:  (309)  766-6393.  UNDERWRITING  LIMITATION  b/: 
$31 1,106,000.  SURETY  UCENSES  cC:  AL,  AK,  AZ,  AR,  CA,  CO.  CT,  DE, 
DC,  FL,  GA,  m,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD.  MA,  MI,  MN,  MS,  MO, 
MT,  NE,  NV,  NH.  NJ,  NM,  NY,  NC.  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN, 
TX,  UT,  VT,  VA,  WA,  WV,  WL  WY.  INCORPORATED  IN:  lUinois. 

Snretec  Insurance  Company  (NAIC  #10916)  ^ 

BUSINESS  ADDRESS:  10000  MEMORL\L  DR.  SUITE  330,  HOUSTON,  TX 
77024.  PHONE:  (713)  812-0800.  UNDERWRITING  LIMITATION  b/- 
$856,000.  SURETY  LICENSES  cC:  TX.  INCORPORATED  IN:  Texas 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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SURETY  BONDING  COMPANY  OF  AMERICA  (NAIC  #24047) 

BUSINESS  ADDRESS:  P.O.  BOX  5111,  SIOUX  FALLS,  SD  5711 7-5 1 1 1 . 
PHONE:  (800)  331-6053.  UNDERWRITING  LIMITATION  b/:  $515,000. 
SURETY  LICENSES  c.f7:  AL,  AZ,  AR,  CA,  CO,  DE,  DC,  GA,  ID,  IL,  IN,  KS, 
MN,  MO,  MT,  NE,  NV,  NM,  NY,  ND,  OK,  OR,  SC,  SD,  TN,  TX,  UT,  WV,  WY. 
INCORPORATED  IN:  South  Dakota. 

Surety  Company  of  the  Pacific  (NAIC  #12793) 

BUSINESS  ADDRESS:  P.O.  Box  10289,  Van  Nuys,  CA  91410.  PHONE:  (818) 
609-9232.  UNDERWRITING  LIMITATION  b/:  $53 1 ,000.  SURETY  LICENSES 
c,fy:  CA.  INCORPORATED  IN:  California. 

Swiss  Reinsurance  America  Corporation  (NAIC  #25364) 

BUSINESS  ADDRESS:  175  KING  STREET,  ARMONK,  NY  10504.  PHONE: 
.  (914)  828-8000.  UNDERWRITING  LIMITATION  b/:  $222,349,000.  SURETY 
LICENSES  cC:  AL,  AK,  AZ,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NH,  NJ,  NM,  NY.  NC. 
ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN.  TX,  UT,  VT,  VA,  WA,  WI. 
INCORPORATED  IN:  New  York. 

TEXAS  PACIFIC  INDEMNITY  COMPANY  (NAIC  #20389) 

BUSINESS  ADDRESS:  15  Mountain  View  Rd.,  P.O.  Box  1615,  Warren,  NJ 
07061-1615.  PHONE:  (908)  903-5150.  UNDERWRITING  LIMITATION  b/: 
$1,053,000.  SURETY  LICENSES  c,(l:  AR,  TX.  INCORPORATED  IN:  Texas. 

TRANSATLANTIC  REINSURANCE  COMPANY  (NAIC  #19453) 

BUSINESS  ADDRESS:  80  PINE  STREET,  NEW  YORK,  NY  10005.  PHONE: 
(212)  770-2000.  UNDERWRITING  LIMITATION  hi:  $154,594,000.  SURETY 
LICENSES  cC:  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  GA,  ID,  IL,  IN,  lA,  KS,  KY, 

LA,  MI,  MN,  MS,  NE,  NV,  NJ,  NM,  NY,  OH,  OK,  PA,  SD,  UT,  WA,  WI. 
INCORPORATED  IN:  New  York. 

Travelers  Casualty  and  Surety  Company  (NAIC  #19038) 

BUSINESS  ADDRESS:  ONE  TOWER  SQUARE,  HARTFORD,  CT  06183- 
6014.  PHONE:  (860)  277-1561.  UNDERWRITING  LIMITATION  b/: 
$169,152,000.  SURETY  LICENSES  cil:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE, 
DC,  FL,  GA,  GU,  HI,  ID,  IL.  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS, 
.     MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH.  OK,  OR,  PA,  PR,  RI,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN: . 
Coimecticut. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Travelers  Casaalty  and  Surety  Company  of  America  (NAIC  #31 194) 

BUSINESS  ADDRESS:  ONE  TOWER  SQUARE,  HARTFORD,  CT  061 83- 
6014.  PHONE:  (860)  277-1561.  UNDERWRITING  LIMITATION  b/- 
$70,774,000.  SURETY  LICENSES  c.f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE  DC 
FL.  GA,  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO.MT ' 
NE,  NV,  NH,  NJ.  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX 
UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

Travelers  Casualty  and  Surety  Company  of  Illinois  (NAIC  #19046) 

BUSINESS  ADDRESS:  2 1 5  SHUMAN  BOULEVARD,  NAPERVILLE  IL 
60563.  PHONE:  (860)  277-1 561 .  UNDERWRITING  LIMITATION  b/  ' 
$35,233,000.  SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE  DC 
FL,  GA,  HI.  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT ' 
NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN  TX 
,  UT,  VT,  VA.  WA,  WV.  WI,  WY.  INCORPORATED  IN:  Illinois.  *       ' 

Travelers  Indemnity  Company  (The)  (NAIC  #25658) 

BUSINESS  ADDRESS:  ONE  TOWER  SQUARE,  HARTFORD,  CT  061 83- 
6014.  PHONE:  (860)  277-1561.  UNDERWRITING  LIMITATION  bA 
$357,861,000.  SURETY  LICENSES  c,H:  AL,  AK,  AZ,  AR,  CO,  CT  DE  DC 
FL,  GA,  GU.  HI,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS.  MO 
MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD 
TN.  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Connecticut. 

Trinity  Universal  Insurance  Company  (NAIC  #19887) 

BUSINESS  ADDRESS:  P.O.  BOX  655028,  DALLAS,  TX  75265-5028  PHONE- 
(800)  926-1887.  UNDERWRITING  LIMITATION  b/:  $51,726,000  SURETY 
LICENSES  c,f/:  AL.  AZ,  AR,  CA,  CO,  GA,  ID,  IL.  IN,  lA,  KS,  KY.  LA.  MI, 
MS,  MO,  MT,  NE,  NM,  OH,  OK.  OR,  TN,  TX,  UT,  WA,  WI  WY 
INCORPORATED  IN:  Texas. 

U.S.  Specialty  Insurance  Company  (NAIC  #29599) 

BUSINESS  ADDRESS:  1 3403  NORTH  WEST  FREEWAY  HOUSTON  TX 
77040-6094.  PHONE:  (713)  744.3700.  UNDERWRITING  LIMITATION  hi- 
$10,883,000.  SURETY  LICENSES  c,fl:  AL,  AK,  AR,  CO,  DC,  HI,  ID,  IL  KS 
KY,  LA,  MS,  MO,  MT,  NV,  NM,  NY,  ND,  OK,  SD,  TN,  TX,  VT.  WA  WV    ' 
WY.  INCORPORATED  IN:  Texas. 

Union  Insurance  Company  (NAIC  #25844) 

BUSINESS  ADDRESS:  PO  BOX  1594,  DES  MOINES,  lA  50306.  PHONE- 
(515)  278-3000.  UNDERWRITING  LIMITATION  b/:  $2,010,000  SURETY 
LICENSES  c,f7:  AL,  AK,  AZ,  CO,  DE,  DC,  GA,  ID,  lA,  KS,  KY,  MD,  MN.  MS 
MO,  MT,  NE.  NH,  NM,  NC.  ND.  OK,  PA,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WY 
INCORPORATED  IN:  Nebraska. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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UNITED  CASUALTY  AND  SURETY  INSURANCE  COMPANY  (NAIC  #36226) 
BUSINESS  ADDRESS:  170  MILK  STREET,  BOSTON,  MA  02109.  PHONE: 
(617)  542-3232  x-109.  UNDERWRITING  LIMITATION  b/:  $286,000.  SURETY 
LICENSES  cSI:  DC,  MA,  NY,  ND,  PA.  INCORPORATED  IN:  Massachusetts. 

United  Coastal  Insurance  Company  (NAIC  #28053)  4 

BUSINESS  ADDRESS:  233  MAIN  STREET  P.O.  BOX  2350,  NEW  BRITAIN, 
CT  06050-2350.  PHONE:  (860)  223-5000.  UNDERWRITING  LIMITATION  b/: 
$2,196,000.  SURETY  LICENSES  c,C:  AZ.  INCORPORATED  IN:  Arizona. 

United  Fire  &  Casualty  Company  (NAIC  #13021) 

BUSINESS  ADDRESS:  P.  O.  BOX  73909,  CEDAR  RAPIDS.  \A  52407-3909. 
PHONE:  (3 1 9)  399-5700.  UNDERWRITING  LIMITATION  b/:  $24,937,000. 
SURETY  LICENSES  cfi':  AL,  AK,  AZ,  AR,  CA,  CO,  DC,  FL,  GA,  ID,  IL,  IN, 
lA,  KS,  KY.  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ.  NM,  NY,  NC, 
ND,  OH,  OK,  OR,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  04:  Iowa. 

United  States  FideUty  and  Guaranty  Company  (NAIC  #25887) 

BUSINESS  ADDRESS:  385  WASHINGTON  STREET,  ST.  PAUL,  MN  55102. 
PHONE:  (800)  356-4098.  UNDERWRITING  LIMITATION  b/:  $179,845,000 
SURETY  LICENSES  c,f7:  AL.  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU. 
HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  VI,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Maryland. 

UNITED  STATES  nRE  INSURANCE  COMPANY  (NAIC  #21113) 

BUSINESS  ADDRESS:  305  MADISON  AVENUE,  MORRISTOWN,  NJ  07%2. 
PHONE:  (973)  490-6473.  UNDERWRITING  LIMITATION  hi:  $54,859,000. 
SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC.  FL.  GA,  GU. 
HI.  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME.  MD.  MA,  MI.  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  VI,  WA,  WV,  WI.  WY.  INCORPORATED  IN:  New  York. 

United  States  Surety  Company  (NAIC  #10656) 

BUSINESS  ADDRESS:  P.  O.-BOX  5605.  TIMONIUM,  MD  21094-5605. 
PHONE:  (410)  453-9522.  UNDERWRITING  LIMITATION  b/:  $351,000. 
SURETY  LICENSES  c,il:  DE.  DC,  MD,  PA,  WV.  INCORPORATED  IN: 
.    Maryland. 

UNITED  SURETY  AND  INDEMNITY  COMPANY  (NAIC  #44423) 

BUSINESS  ADDRESS:  P.O.  BOX  21 11,  SAN  JUAN,  PR  00922-21 11.  PHONE: 
(787)  273-1818.  UNDERWRITING  LIMITATION  b/:  $3,713,000.  SURETY 
LICENSES  c,f/:  PR.  INCORPORATED  IN:  Puerto  Rico. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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UNIVERSAL  INSURANCE  COMPANY  (NAIC  #31704) 

BUSINESS  ADDRESS:  GPO  BOX  71338,  SAN  JUAN,  PR  00936.  PHONE- 
(787)  706-7150.  UNDERWRITING  LIMITATION  b/:  $10,806,000.  SURETY 
LICENSES  cfi':  PR.  INCORPORATED  IN:  Puerto  Rico. 

Universal  Surety  Company  (NAIC  #25933) 

BUSINESS  ADDRESS:  P.O.BOX  80468,  LINCOLN,  NE  68501.  PHONE-  (402) 
435-4302.  UNDERWRITING  LIMITATION  b/:  $5,426,000.  SURETY 
LICENSES  c,f/:  AZ,  AR,  CO,  ID,  IL,  lA,  KS,  MI,  MN,  MO,  MT,  NE,  NM  ND 
OH,  OK,  OR,  SD,  UT,  WA,  WI,  WY.  INCORPORATED  IN:  Nebraska. 

UNIVERSAL  UNDERWRITERS  INSURANCE  COMPANY  (NAIC  #41181) 

BUSINESS  ADDRESS:  7045  COLLEGE  BOULEVARD,  OVERLAND  PARK 
KS  6621 1.  PHONE:  (913)  339-1000.  UNDERWRITING  LIMITATION  b/ 
$29,109,000.  SURETY  LICENSES  c.C:  AL.  AK,  AZ,  AR.  CA,  CO,  CT,  DE  DC 
FL,  GA.  HI,  ID,  IL,  IN.  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,' 
NE,  NV,  NH,  NJ.  NM,  NY.  NC,  ND.  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN  TX 
UT,  VT,  VA,  WA.  WV,  WI,  WY.  INCORPORATED  IN:  Kansas. 

Utica  Mntaal  Insurance  Company  (NAIC  #25976) 

BUSINESS  ADDRESS:  POST  OFFICE  BOX  530,  UTICA,  NY  13503^0530 
PHONE:  (315)  734-2413.  UNDERWRITING  LIMITATION  b/:  $36  699  000 
SURETY  LICENSES  c,f7:  AL,  AK,  AZ,  AR.  CA,  CO.  CT,  DE.  DC,  FL,  GA,  HI. 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE  NV 
NH.  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR.  PA,  PR.  RI.  SC,  SD,  TN,  TX,  UT  *VT 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  New  York.  '      ' 

VAN  TOL  SURETY  COMPANY,  INCORPORATED  (NAIC  #30279) 

BUSINESS  ADDRESS:  424  Fifth  Street,  Brookings,  SD  57006  PHONE-  (605) 
692-6294.  UNDERWRITING  LIMITATION  b/:  $298,000.  SURETY  LICENSES 
cfi:  SD.  INCORPORATED  IN:  South  Dakota. 

Vigilant  Insurance  Company  (NAIC  #20397) 

BUSINESS  ADDRESS:  15  MOUNTAIN  VIEW  ROAD,  P.O  BOX  1615 
WARREN.  NJ  07061-1615.  PHONE:  (908)  903-5150.  UNDERWRITING 
.        LIMITATION  hi:  $8,363,000.  SURETY  LICENSES  c,^:  AK,  AZ,  AR,  CA,  CO 
CT,  DE,  DC,  FL,  GA.  HI,  ID,  IL,  IN.  lA.  KS.  KY.  LA.  ME.  MD.  MA,  MI,  MN. ' 
MS.  MO.  MT.  NE.  NV,  NH,  NJ,  NM.  NY.  NC.  ND,  OH.  OK,  OR,  PA,  PR,  RI 
SC,  SD,  TN,  TX,  UT.  VT.  VA,  VL  WA,  WV,  WI,  WY.  INCORPORATED  IN- 
New  Yoric.  -*. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Washington  International  Insurance  Company  (NAIC  #32778) 

BUSINESS  ADDRESS:  1200  ARLINGTON  HEIGHTS  ROAD,  SUITE  400, 
ITASCA,  IL  60143-2625.  PHONE:  (630)  227-4700.  UNDERWRITING 
LIMITATION  b/:  $3,308,000.  SURETY  LICENSES  c.C:  AL,  AK,  AZ,  AR,  CA, 
CO,  CT,  DE,  DC,  FL,  GA.  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Arizooa. 

West  American  Insurance  Company  (NAIC  #44393) 

BUSINESS  ADDRESS:  9450  SEWARD  ROAD,  FAIRFIELD,  OH  45014. 
PHONE:  (5 1 3)  603-2400.  UNDERWRITING  LIMITATION  b/:  $37,1 08,000. 
SURETY  LICENSES  c^l:  AL,  AK,  AZ,  AR,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL, 
IN,  lA,  KS,  KY.  LA,  MD.  MA,  MI,  MN,  MS.  MO,  MT.  NE,  NV.  NJ.  NM.  NY. 
NC.  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Indiana, 

WEST  BEND  MUTUAL  INSURANCE  COMPANY  (NAIC  #15350) 

BUSINESS  ADDRESS:  1900  SOUTH  18TH  AVENUE,  WEST  BEND.  WI 
53095.  PHONE:  (262)  334-5571.  UNDERWRITING  LIMITATION  b/:  , 
$23,101,000.  SURETY  LICENSES  c.f7:  IL.  IN.  lA.  MI.  MN,  OH,  WI. 
INCORPORATED  IN:  Wisconsin. 

Westchester  Fire  Insurance  Company  (NAIC  #21 121) 

BUSINESS  ADDRESS:  1601  CHESTNUT  STREET,  P.O.  BOX  41484, 
PHILADELPHIA,  PA  19101-1484.  PHONE:  (215)  640-4551.  UNDERWRITING 
LIMITATION  hi:  $40,468,000.  SURETY  LICENSES  c,f/:  AL,  AK,  AZ,  AR,  CA. 
CO,  CT,  DE,  DC.  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
ML  MN.  MS.  MO.  MT.  NE.  NV.  NH.  NJ.  NM,  NY,  NC,  ND.  OH.  OK,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV.  WI.  WY.  INCORPORATED 
IN:  New  Yoric. 

Western  Insurance  Company  (NAIC  #10008) 

BUSINESS  ADDRESS:  P.O.  BOX  21030,  RENO,  NV  89515.  PHONE:  (775) 
829-6650.  UNDERWRITING  LIMITATION  b/:  $556,000.  SURETY  LICENSES 
c.fi':  CA,  NV,  NM,  UT.  INCORPORATED  IN:  Nevada. 

Western  Surety  Company  (NAIC  #131 88) 

BUSINESS  ADDRESS:  P.O.  BOX  5077,  SIOUX  FALLS.  SD  571 17-5077. 
PHONE:  (800)  331-6053.  UNDERWRITING  LIMITATION  b/:  $21,859,000. 
SURETY  LICENSES  c,f/:  AL,  AK,  AZ.  AR,  CA.  CO.  CT,  DE.  DC.  FL.  GA,  HI, 
ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME.  MD.  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ.  NM,  NY.  NC.  ND,  OH.  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN.  TX.  UT.  VT, 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  South  Dakota. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Westfield  Insurance  Company  (NAIC  #24112) 

BUSINESS  ADDRESS:  P.  O.  BOX  5001,  WESTFIELD  CENTER,  OH  44251- 
5001  PHONE:  (330)  887-0980.  UNDERWRITING  LIMITATION  b/- 
$30,926,000.  SURETY  LICENSES  c.C:  AL,  AZ,  AR.  CO,  DE,  DC.  FL  GA  ID 
IL,  DM,  L^  KS.  KY.  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ  NM 
NY,  NC,  ND,  OH,  OK,  PA,  RI,  SC,  SD,  TN.  TX.  UT,  VA.  WA,  WV,  wl  WY 
INCORPORATED  IN:  Ohio.  ... 

Westfield  National  Insurance  Company  (NAIC  #241 20) 

BUSINESS  ADDRESS:  P.  O.  BOX  5001,  WESTFIELD  CENTER,  OH  44251- 
5001  PHONE:  (330)  887-0980.  UNDERWRITING  LIMITATION  b/- 
$8,998,000.  SURETY  LICENSES  c,f/:  AZ,  CA,  FL,  GA,  IL,  IN,  L\,  KY  MI 
MN,  NM,  ND,  OH,  PA,  SD.  TN,  TX,  WV,  WI.  INCORPORATED  IN;  Ohio.' 

Westport  Insurance  Corporation  (NAIC  #34207) 

BUSINESS  ADDRESS:  P.O.  BOX  2991,  OVERLAND  PARK,  KS  66201-1391 
PHONE:  (913)  676-5781.  UNDERWRITING  LIMITATION  b/:  $28  046  000 
SURETY  LICENSES  c,f7:  AL,  AK,  AZ.  AR,  CA,  CO.  CT,  DE,  DC,  FL,  GA  HI 
ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE  NV     ' 
NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX  Ut' VT ' 
VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN:  Missouri.  '       ' 

XL  Reinsurance  America  Inc.  (NAIC  #20583) 

BUSINESS  ADDRESS:  SEAVIEW  HOUSE,  70  SEAVIEW  AVENUE 
STAMFORD,  CT  06902-6040.  PHONE:  (203)  964-3466.  UNDERWRITING 
LIMITATION  b/:  $100,554,000.  SURETY  LICENSES  c,£':  AL  AK,  AZ  AR 
CA,  CO,  CT,  DE,  DC.  FL.  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM.  NY,  NC,  ND,  OH,  OK,  OR,  PA 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED ' 
IN:  New  Yoric. 

XL  Specialty  Insurance  Company  (NAIC  #37885) 

BUSINESS  ADDRESS :  SEAVIEW  HOUSE,  70  SEAVIEW  AVENUE 
STAMFORD,  CT  06902-6040.  PHONE:  (203)  964-3466.  UNDERWRITING 
LIMITATION  b/:  $7,496,000.  SURETY  LICENSES  0,1^:  AL,AK,AZ  AR  CA, 
CO.  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR  PA,  PR 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA.  WV,  WI,  WY.  INCORPORATED ' 
IN:  Delaware. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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ZHilch  American  iBsurance  Company  (NAIC  #16535) 

BUSINESS  ADDRESS:  1400  American  Lane,  Tower  1, 19th  Floor,  Schaumburg, 
IL  60196-1056.  PHONE:  (800)  382-2150.  UNDERWRITING  LIMITATION  b/- 
$208,095,000.  SURETY  LICENSES  cC:  AL,  AK.  AZ,  AR,  CA,  CO,  CT,  DE, 
DC,  FL,  GA,  m,  ID,  IL,  IN,  L\,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN.  MS,  MO, 
MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  PA,  PR,  RI,  SC,  SD,  TN, 
TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI.  WY.  INCORPORATED  IN:  New  York. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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COMl»ANIES  HOLDING  CERTIFICATES  OF  AUTHORITY  AS  ACCEPTABLE 

REINSURING  COMPANIES  UNDER  SECTION  223  J(b)  OF  TREASURY 

CIRCULAR  NO.  297,  REVISED  SEPTEMBER  1, 1978  [See  Note  (e)) 


GE  RelnsuraDce  Corporation  (NAIC  #22969)  ^ 

BUSINESS  ADDRESS:  540  W.  Northwest  Highway,  Barrington,  IL  60010. 
PHONE:  (847)  277-5437.  UNDERWRITING  LIMITATION  b/:  $62,341,000. 

^  NATIONAL  REINSURANCE  CORPORATION  (NAIC  #34835) 

BUSINESS  ADDRESS:  695  EAST  MAIN  STREET,  P.  O.  BOX  10350, 
STAMFORD,  CT  06904-2350.  PHONE:  (203)  328-5000.  UNDERWRITING 
LIMITATION  b/:  $65,576,000. 

NORTHBROOK  PROPERTY  AND  CASUALTY  INSURANCE  COMPANY 
(NAIC  #19224) 

BUSINESS  ADDRESS:  385  WASHINGTON  STREET,  ST.  PAUL,  MN  55102 
PHONE:  (800)  356-4098.  UNDERWRITING  LIMITATION  b/:  $22,032,000. 

Odyssey  America  Reinsurance  Corporation  (NAIC  #23680) 

BUSINESS  ADDRESS:  300  FIRST  STAMFORD  PLACE,  STAMFORD  CT 
06902.  PHONE:  (203)  977-801 9.  UNDERWRITING  LIMITATION  b/ 
$50,335,000. 

Odyssey  Reinsurance  Corporation  (NAIC  #25070) 

BUSINESS  ADDRESS:  300  FIRST  STAMFORD  PLACE,  STAMFORD  CT 
06902.  PHONE:  (203)  977-8019.  UNDERWRITING  LIMITATION  b/- 
$48,712,000. 

Phoenix  Insurance  Company  (The)  (NAIC  #25623) 

BUSINESS  ADDRESS:  ONE  TOWER  SQUARE,  HARTFORD,  CT  06183- 
6014.  PHONE:  (860)  277-1561.  UNDERWRITING  LIMITATION  b/ 
$77,133,000. 

SAFECO  Insurance  Company  of  Illinois  (NAIC  #39012) 

BUSINESS  ADDRESS:  S.\FECO  PLAZA.  SEATTLE,  WA  98185.  PHONE- 
(800)  332-3226.  UNDERWRITING  LIMITATION  b/:  $12,550,000. 

SAFECO  National  Insurance  Company  (NAIC  #24759) 

BUSINESS  ADDRESS:  SAFECO  PLAZA,  SEATTLE,  WA  98185.  PHONE" 
(800)  332-3226.  UNDERWRITING  LIMITATION  b/:  $5,396,000. 

ZENITH  INSURANCE  COMPANY  (NAIC  #13269)  5 

BUSINESS  ADDRESS:  21255  CALIFA  STREET,  WOODLAND  HILLS,  CA 
91 367.  PHONEr  (800)  440-5020.  UNDERWRITING  LIMITATION  b/: 
$30,981,000. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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FOOTf^OTES 

AMERICAN  CONTRACTORS  INDEMNnY  COMPANY  is  required  by  state  law  to 

conduct  business  in  the  state  of  Texas  as  TEXAS  BONDING  COMPANY,  assumed 

name  of  AMERICAN  CONTRACTORS  INDEMNITY  COMPANY. 

This  Company's  name  is  very  similar  to  another  company  that  is  NOT  certified  by  this 

Department.  Please  ensure  that  the  name  of  the  Company  and  the  state  of  incorporation 

are  exactly  as  they  appear  in  this  Circular.  Do  not  hesitate  to  contact  the  Company  to 

verify  the  authenticity  of  a  bond. 

This  Company's  name  is  very  similar  to  another  company  that  is  NOT  certified  by  this 

Department.  Please  ensure  that  the  name  of  the  Company  and  the  state  of  incorporation 

are  exactly  as  they  appear  in  this  Circular. 

United  Coastal  Insurance  Company  is  an  approved  surplus  lines  carrier.  Such  approval 

by  the  State  Insurance  Department  may  indicate  that  the  Company  is  authorized  to 

write  surety  in  a  particular  state,  even  though  the  Company  is  not  licensed  in  the  state. 

Questions  related  to  this,  may  be  directed  to  the  ^propriate  State  Insurance 

Department.  Refer  to  the  Hst  of  the  Departments  at  the  end  of  this  publication. 

This  Company's  name  is  very  similar  to  another  company  that  is  NOT  certified  by  this 

Department.  Please  ensure  that  the  name  of  the  Company  and  the  state  of  incorporation 

are  exactly  as  they  appear  in  this  Circular.  Do  not  hesitate  to  contact  the  Company  to 

verify  the  authenticity  of  a  bond. 


NOTES     • 

(a)  All  Certificates  of  Authority  expire  June  30,  and  are  renewable  July  1,  aimually. 
Companies  holding  Certificates  of  Authority  as  acceptable  sureties  on  Federal  bonds  are 
also  acceptable  as  reinsuring  companies. 

(b)  The  Underwriting  Limitations  published  herein  are  on  diper  bond  basis.  Treasury 
requirements  do  not  limit  the  poial  sum  (face  amount)  of  bonds  which  surety  companies 
may  provide.  However,  when  the  penal  sum  exceeds  a  company's  Underwriting 
Limitation,  the  excess  must  be  protected  by  co-insurance,  reinsurance,  or  other  methods 
in  accordance  with  Treasury  Circular  297,  Revised  September  1, 1978  (31  CFR  Section 
223. 1 0,  Section  223. 1 1 ).  Treasury  refers  to  a  bond  of  this  type  as  an  Excess  Risk.  When 
Excess  Risks  on  bonds  in  favor  of  the  United  States  are  protected  by  reinsurance,  such 
reinsurance  is  to  be  effected  by  use  of  a  Federal  reinsurance  form  to  be  filed  with  the 

ibond  or  within  45  days  thereafter.  In  protecting  such  excess  risks,  the  underwriting 
limitation  in  force  on  the  day  in  which  the  bond  was  provided  will  govern  absolutely.  For 
further  assistance,  contact  the  Surety  Bond  Branch  at  (202)  874-6850. 

(c)  A  surety  company  must  be  licensed  in  the  State  or  other  area  in  which  it  provides  a 
bond,  but  need  not  be  licensed  in  the  State  or  other  area  in  which  the  principal  resides  or 
where  the  contract  is  to  be  performed  [28  Op.  Atty.  Gen.  127,  Dec.24, 1909;  31  CFR 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Section  223.5  (b)].  The  term  "other  area"  includes  the  District  of  Columbia,  American 
Samoa,  Guam,  Puerto  Rico,  and  the  Virgin  Islands. 

License  information  in  this  Circular  is  provided  to  the  Treasury  Department  by  the 
companies  themselves.  For  updated  license  information,  you  may  contact  the  company 
directly  or  the  applicable  State  Insurance  Department.  Refer  to  the  list  of  state  insurance 
departments  at  the  end  of  this  publication.  For  further  assistance,  contact  the  Surety  Bond 
Branch  at  (202)  874-6850. 

(d)  FEDERAL  PROCESS  AGENTS:  Treasury  Approved  surety  companies  are  required 
to  appoint  Federal  process  agents  in  accord  with  31  U.S.C.  9306  and  31  CFR  224  in  the 
following  districts:  Where  ihe  principal  resides;  where  the  obligation  is  to  be  performed; 
and  m  the  District  of  Columbia  where  the  bond  is  returnable  or  filed.  No  process  agent  is 
required  in  the  State  or  other  area  where  the  company  is  incorporated  (3 1  CFR  Section 
224.2).  The  name  and  address  of  a  particular  surety's  process  agent  in  a  particular  Federal 
Judicial  District  may  be  obtained  from  the  Clerk  of  the  U.S.  District  Court  in  that  district. 
(The  ^pointment  documents  are  on  file  with  the  clerks.) 

(NOTE:  A  surety  company's  underwriting  agent  who  furnishes  its  bonds  may  or  may  not 
be  its  authorized  process  agent.) 

SERVICE  OF  PROCESS:  Process  should  be  served  on  the  Federal  process  agent 
appomted  by  a  surety  in  a  judicial  district,  except  where  the  appointment  of  such  agent  is 
pending  or  during  the  absence  of  such  agent  from  the  district.  Only  in  the  event  an  agent 
has  not  been  duly  appointed,  or  the  appointment  is  pending,  or  the  agent  is  absent  from 
the  district,  should  process  be  served  directly  on  the  Cleric  of  the  court  pursuant  to  the 
provisions  of  31  U.S.C.  9306.    . 

(e)  Companies  holding  Certificates  of  Authority  as  acceptable  reinsuring  companies  are 
acceptable  only  as  reinsuring  companies  on  Federal  bonds. 

(f)  Some  companies  may  be  Approved  surplus  lines  carriers  in  various  states.  Such 
approval  may  indicate  that  the  company  is  authorized  to  write  surety  in  a  particular  state, 
even  though  the  company  is  not  licensed  in  the  state,  (^estions  related  to  this  may  be 
directed  to  the  appropriate  State  Insurance  Department.  Refer  to  the  list  of  state  insurance 
departments  at  the  end  of  this  publication. 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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STATE  INSURANCE  DEPARTMENTS 


Alabama,  Montgomery  36104 
Alaska,  Anchorage  99503-5948 
Arizona,  Phoenix  85018-7256 
Arkansas,  Little  Rock  72201-1904 
California,  Sacremoito  958 1 4 
Colorado,  Denver  80202 
Connecticut,  Hartford  06142-0816 
D.  C,  Washington  20002 
Delaware,  Dover  19904 
Florida,  Tallahasse  32399-0300 
Georgia,  Atlanta  30334 
Hawaii,  Honolulu  968 1 3 
Idaho,  Boise  83720-0043 
Illinois,  Springfield  62767-0001 
Indiana,  Indianapolis  46204-2787 
Iowa,  Des  Moines  50319 
Kansas,  Topeka  66612-1678 
Kentucky,  Frankfort  40602-0517 
Louisiana,  Baton  Rouge  70802 
Maine,  Augusta  04333-0034 
Maryland,  Baltimore  21202-2272 
Massachusetts,  Boston  02 11 0 
Michigan,  Lansing  48933-1020 
Minnesota,  St.  Paul  55101-2198 
Mississippi,  Jackson  39201 
Missouri,  Jefferson  City  65101 
Montana,  Helena  59601 
Nebraska,  Lincoln  68508 
Nevada,  Carson  City  89706-0661 
New  Hampshire,  Concord  03301 
New  Jersey,  Trenton  08625 
New  Mexico,  Sante  Fe  87504-1269 
New  York,  New  York  10004-2319 
North  Carolina,  Raleigh  2761 1 
North  Dakota,  Bismarck  58505-0320 
Ohio,  Columbus  43215-1067 
Oklahoma,  Oklahoma  City  73107 
Oregon,  Salem  97310-3883 
Pennsylvania,  Harrisburg  1 7 1 20 
Puerto  Rico,  Santurce  00909 
Rhode  Island,  Providence  02903-4233 
South  Carolina,  Columbia  29201 
South  Dakota,  Pierre  57501-2000 
Tennessee,  Nashville  37243-0565 


TELEPHONE  NO. 

(334)  269-3550 
(907)269-7900 
(602)912-8400 
(501)371-2600 
(916)492-3500 
(303)  894-7499 
(860)  297-3800 
(202)  727-8000 
(302)739-4251 
(850)  413-2804 
(404)  656-2056 
(808)  586-2790 
(208)  334-4250 
(217)782-4515 
(317)232-2385 
(515)281-5705 
(785)296-7801 

(502)  564-6027 
(225)  342-5423 
(207)  624-8475 
(410)468-2090 
(617)521-7301 
(517)335-3167 
(612)  296-6025 
(601)359-3569 
(573)75M126 
(406)  444-2040 
(402)471-2201 
(775)687-4270 
(603)271-2261 
(609)  292-5360 
(505)  827-4601 
(212)480-2292 
(919)  733-3058 
(701)328-2440 
(614)  644-2658 
(405)521-2828 

(503)  947-7980 
(717)783-0442 
(787)  722-8686 
(401)222-2223 
(803)  737-6160 
(605)  773-3563 
(615)741-2241 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 
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Texas,  Austin  78701 
Utah,  Salt  Lake  City  841 14-1201 
Vermont,  Mon^elier  05620-3 101 
Virgin  Islands,  St.  Thomas  00802 
Virginia,  Richmond  232 1 8 
Washington,  Olympia  98504-0255 
West  Virginia,  Charleston  25305-0540 
Wisconsin,  Madison  53707 
Wyoming,  Cheyenne  82002-0440 


(512)463-6464 

(801)  538-3800 

(802)  828-3301 
(340)774-7166 
(804)  371-9694 
(360)664-8137 
(304)  558-3354 
(608)267-1233 
(307)  777-7401 


X- 


See  Footnotes  and  Notes  at  the  end  of  this  Circular. 


(FR  Doc.  03-16513  Filed  6-30-03',  8:45  ami 
BIUJNG  COOE  4nO-3S-C 


Federal  Register / Vol.  68,  No.  126 /Tuesday,  July  1,  2003 /Notices 


39233 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1045 

agency:  Internal  Revenue  Service  (IRS), 

Tneasury. 

ACTION:  Notice  and  request  for 

ccHnments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1045,  Application  for  Tentative  Refund. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
(202)  622-6665,  Internal 
RervenueService,  room  6407^  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  through  the  Internet  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Tentative 
Refund. 

0MB  Number:  1545-0098. 

Regulation  Project  Number:  1045. 

Abstract:  Form  1045  is  used  by 
individuals,  estates,  and  trusts  to  apply 
for  a  quick  refund  of  taxes  due  to 
carryback  of  a  net  operating  loss, 
unused  general  business  credit,  or  claim 
of  right  adjustment  under  Interna} 
Revenue  Code  section  1341(b).  The 
information  obtained  is  used  to 
determine  the  validity  of  the 
application. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
65^220. 

Estimated  Time  Per  Respondent:  12 
hr.,  44  min. 

Estimated  Total  Annual  Burden 
Hours:  830,251. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covmed 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siumnarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubUc  record.  Cpnunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utihty; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  17,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  03-16602  Filed  6-30-03;  8:45  am] 
BIUJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8613 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
bujden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8613,  Return  of  Excise  Tax  on 
Undistributed  Income  of  Regulated 
Investment  Companies. 

DATES:  Written  comments  should  be 
received  on  or  before  September  2.  2003 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
(202)  622-6665,  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224  or 
through  the  Internet  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Return  of  Excise  Tax  on 
Undistributed  Income  of  Regulated 
Investment  Companies. 

OMB  Number:  1545-1016. 

Fonn  Number:  8613. 

Abstract:  Form  8613  is  used  by 
regulated  investment  companies  to 
compute  and  pay  the  excise  tax  on 
undistributed  income  imposed  under 
Lntemal  Revenue  Code  section  4982.  IRS 
uses  the  information  to  verify  that  the 
correct  amoimt  of  tax  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  of  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,500 

Estimated  Time  Per  Respondent:  11  ■ 
hr.,  53  min. 

Estimated  Total  Annual  Burden 
Hours:  17,820. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retimi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siumnarized  and/or  included  in  the 
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request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut^hase  of  services 
to  provide  information. 

Approved:  June  17,  2003. 
Glenn  Kirldand, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-16603  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[INTL-978-66] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
INTL-978-86,  Information  Reporting  by 
Passport  and  Permanent  Residence 
Applicants  (§  301 .6039E-1  (c)). 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins  at  (202)  622- 


3179,  or  at  Internal  Revenue  Service, 
room  5244,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224  or  through 
the  Internet  at  Allan.M.Hopkins@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Information  Reporting  by 
Passport  and  Permanent  Residence 
Applicants. 

OMB  Number:  1545-1359. 
Regulation  Project  Number:  INTL- 
978-86. 

Abstract:  This  regulation  requires 
applicants  for  passports  and  permanent 
residence  status  to  report  certain  tax 
information  on  the  applications.  The 
regulation  is  intended  to  enable  the  IRS 
to  identify  U.S.  citizens  who  have  not 
filed  tax  retiuTis  and  permanent 
residents  who  have  undisclosed  sources 
of  foreign  income  to  notify  such  persons 
of  their  duty  to  file  United  States  tax 
retiuns. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents  for 
Passport  Applicants:  500.000. 

Estimated  Time  Per  Respondent:  6 
minutes. 

Estimated  Number  of  Respondents  for 
Permanent  Residence  Applicants: 
500,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours  for  Permanent  Residence 
Applicants:  250,000  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu-chase  of  services 
to  provide  information. 

Approved:  June  17,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-16604  Filed  6-30-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1041-QFT 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1041-QT,  U.S.  Income  Tax  Return  for 
Qualified  Funeral  Trusts. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224  or 
through  then  Internet  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  U.S.  Income  Tax  Retiun  for 
Qualified  Funeral  Trusts. 

OMB  Number:  1545-1593. 

Form  Number:  1041-QFT. 

Abstract:  Internal  Revenue  Code 
section  685  allows  the  trustee  of  a 
qualified  funeral  trust  to  elect  to  report 
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and  pay  the  tax  for  the  trust.  Form 
1041-QFT  is  used  for  this  purpose.  The 
IRS  uses  the  information  on  the  form  to 
determine  that  the  trustee  filed  the 
proper  return  and  paid  the  correct  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
15,000. 

Estimated  Time  Per  Respondent:  16 
hr.,  58  min. 

Estimated  Total  Annual  Burden 
Hours:  254,400. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piuchase  of  services 
to  provide  information. 

Approved:  June  17,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-16605  Filed  6-30-03;  8:45  am] 

BHXING  CODE  4«3O-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5884 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  genera]  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5884,  Work  Opportunity  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins  at 
(202)  622-6665,  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224  or 
through  the  Internet  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Work  Oppwrtunity  Credit. 

OMB  Number:  1545-0219. 

Form  Number:  5884. 

Abstract:  Internal  Revenue  Code 
section  38(b)(2)  allows  a  credit  against 
income  tax  to  employers  hiring 
individuals  from  certain  targeted  groups 
such  as  welfare  recipients,  etc.  The 
employer  uses  Form  5884  to  compute 
this  credit.  The  IRS  uses  the  information 
on  the  form  to  verify  that  the  correct 
amount  of  credit  was  claimed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations  and  farms. 

Estimated  Number  of  Responses: 
10,630. 

Estimated  Time  Per  Respondent:  9 
hoiu^,  49  minutes. 

Estimated  Total  Annual  Burden 
Hours:  104,281. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retimis  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Approved:  June  17,  2003. 
Glenn  Kiridand, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-16606  Filed  6-30-03;  8:45  am] 

BILLING  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  706-O 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
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3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
706-D.  United  States  Additional  Estate 
Tax  Return  Under  Code  Section  2057. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins,  at 
(202)  622-6665,  or  at  Internal  Revenue 
Service,  room  6407,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224,  or 
through  the  Internet,  at 
Allan.M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATK>N: 

'  Title:  United  States  Additional  Estate 
Tax  Return  Under  Code  Section  2057. 

OMB  Number.  1545-1680. 

Form  Number:  706-D. 

Abstract:  A  qualified  heir  will  use 
Form  706-D  to  report  and  to  pay  the 
additional  estate  tax  imposed  by  Code 
section  2057.  Section  2057  requires  an 
additional  tax  when  certain  "taxable 
events"  occur  with  respect  to  a  qualified 
family-owned  business  interest  received 
by  a  qualified  heir.  IRS  will  use  the 
information  to  determine  that  the 
additional  estate  tax  has  been  properly 
computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Responses:  180. 

Estimated  Time  Per  Respondent:  2 
hours,  50  minutes. 

Estimated  Total  Annual  Burden 
Hours:  512. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond- to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retxims  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  smnmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
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(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  18,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-16607  Filed  6-30-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1 3441 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  Form 
13441,  Health  Coverage  Tax  Credit 
Registration  Form. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407. 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20224.  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROLA.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 


Title:  Health  Coverage  Tax  Credit 
Registration  Form. 

OMB  Number:  1545-1842. 
Form  Number:  13441. 
Abstract:  Form  13441,  Health 
Coverage  Tax  Credit  Registration  Form, 
will  be  directly  mailed  to  all  individuals 
who  are  potentially  eligible  for  the 
HCTC.  Potentially  eligible  individuals 
will  use  fhis  form  to  determine  if  they 
are  eligible  for  the  Health  Coverage  Tax 
Credit  and  to  register  for  the  HCTC 
program.  Participation  in  this  program 
is  voluntary.  This  form  will  be 
submitted  by  the  individual  to  the 
HCTC  program  office  in  a  postage-paid, 
return  envelope.  We  will  accept  faxed 
forms,  if  necessary.  Additionally, 
recipients  may  call  the  HCTC  call  center 
for  help  in  completing  this  form. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
156,000 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  78.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
"as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conmients  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 


maintenance,  and  purchase  of  services 
to  provide  information.      ' 

Approved:  June  24,  2003. 
Glenn  P.  Kirkland; 
IRSJieports  Clearance  Officer. 
[FR  Doc.  03-16601  Filed  6-30-03;  8:45  am] 

«UJNG  CODE  483(M>1-P 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development  Office; 
Government  Owned  Invention 
Available  for  Licensing 

AGENCY:  Research  and  Development 
Office,  DVA. 

ACTION:  Notice  of  government  owned 
invention  available  for  licensing. 


SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government  as 
represented  by  the  Department  of 
Veterans  Affairs,  and  is  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  part  404  to  achieve 
expeditious  commercialization  of 
results  of  federally  funded  research  and 
development.  Foreign  patents  are  filed 
on  selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
the  invention  may  be  obtained  by 
writing  to:  Mindy  Aisen,  MD, 
Department  of  Veterans  Affairs,  Director 
Technology  Transfer  Program,  Research 
and  Development  Office,  810  Vermont 
Avenue  NW.,  Washington,  DC  20420; 
fax:  202-254-0473;  email  at 


mindy.aisen@mail.va.gov.  Any  request 
for  information  should  include  the 
Niunber  and  Title  for  the  relevant 
invention  as  indicated  below.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents,  U.S.  Patent 
and  Trademark  Office,  Washington,  DC 
20231. 

SUPPLEMENTARY  INFORMATION:  The 

invention  available  for  licensing  is:  10/ 
360,720  "Method  of  Inhibiting 
Angiogenesis  and  Neuroblastoma 
Growth  with  a  and  p  Isoforms  of  Neu 
Differentiation  Factor  {NDF  a  and  NDF 
P). 

Dated:  June  20,  2003. 
Anthony  J.  Principi, 

Secretary,  Department  of  Veterans  Affairs. 
[FR  Doc.  03-16524  Filed  6-30-03;  8:45  am] 

BILLING  CODE  8320-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  connections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
ttie  appropriate  document  categories 
elsewfiere  In  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15119;  Airspace 
Docket  No.  03-AGL-06] 

Proposed  Establishment  of  Class  E 
Airspace;  Viroqua,  Wl 

Correction 

In  proposed  rule  dociunent  03-15674 
beginning  on  page  36949  in  the  issue  of 


Federal  Register 

Vol.  68,  No.  126 
Tuesday.  July  1,  2003 


Friday,  June  20,  2003  make  the 
following  correction: 

§71.1    [CorrectecQ 

On  page  36950,  in  §  71.1,  in  the  first 
column,  under  the  heading  "AGL  WI E5 
Viroqua,  WI  [New]"  in  the  second  line, 
"(Lat.  43°34'47''4  N.,  "  should  read 
"(Lat.  43°34'47''N.,". 

[FR  Doc.  C3-15674  Filed  6-30-03;  8:45  am] 

BtLUNG  CODE  1SOS-01-O 


\, 


% 


Tuesday, 
July  1,  2003 


Part  n 


Department  of 
Homeland  Security 


Coast  Guard 


33  CFR  Parts  101,  102,  103,  et  aL 
46  CFR  Parts  2,  31,  71,  et  at 
National  Maritime  Security  Initiatives; 
Area  Maritime,  Vessel,  Facility,  and  Outer 
Continental  Shelf  Security;  Automatic 
Identification  System,  Vessel  Carriage 
Requirement;  Temporary  Interim  Rules 
Automatic  Identification  System, 
Expansion  of  Carriage  Requirements  for 
U.S.  Waters;  Notice 


39240  Federal  Register/ Vol.  68,  No.  126 /Tuesday,  July  1,  2003 /Rules  and  Regulations 


DEPARTMENT  OF  HOMELAND 
SECURfTY 

Coast  Guard 

33  CFR  Parts  101  and  102 

[USCG-2003-14792] 
RIN  1625-AA69 

Implementation  of  National  Maritime 
Security  Initiatives 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  mterim  rule  with 
request  for  comments  and  notice  of 
meeting. 

summary:  The  Coast  Guard  has 
published  a  series  of  six  interim  rules  in 
today's  Federal  Register  to  promulgate 
maritime  security  requirements 
mandated  by  the  Maritime 
Transportation  Security  Act  of  2002. 
The  six  interim  rules  consist  of: 
Implementation  of  National  Maritime 
Seciuity  Initiatives;  Area  Maritime 
Security;  Vessel  Security;  Facility 
Security;  Outer  Continental  Shelf 
Facility  Security;  and  Automatic 
Identification  System.  In  addition  to  the 
Automatic  Identification  System  interim 
rule,  we  have  issued  a  separate  request 
for  comments  for  further  expanding  the 
implementation  of  the  Automatic 
Identification  System.  The  series  of 
interim  rules  addresses  security 
assessments  and  plans,  as  well  as  other 
security  standards,  measures,  and 
provisions  that,  with  the  exception  of 
Automatic  Identification  System,  will  be 
codified  in  the  new  subchapter  H  of 
Tide  33  of  the  Code  of  Federal 
Regulations. 

This  interim  rule,  the  Implementation 
of  National  Maritime  Security  . 
Initiatives,  establishes  the  general 
regulations  for  subchapter  H.  It  does  so 
by  providing  a  comprehensive 
discussion  of  industry-related  maritime 
security  requirements  and  a  summary  of 
the  cost  and  benefit  assessments  of  the 
entire  suite  of  interim  rules.  The 
alignment  of  domestic  maritime  seciirity 
requirements  with  the  International 
Ship  and  Port  Facility  Security  Code 
and  recent  amendments  to  the 
International  Convention  for  the  Safety 
of  Life  at  Sea  is  also  addressed  here. 

The  discussions  provided  within  each 
of  the  other  five  interim  rules  are 
limited  to  the  specific  requirements  they 
contain. 

DATES:  Effective  date.  This  interim  rule 
is  effective  fi-om  July  1,  2003  until 
November  25,  2003.  On  July  1,  2003,  the 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


of  certain  publications  listed  in  this 
rule. 

Comments.  Comments  and  related 
material  must  reach  the  Docket 
Management  Facility  on  or  before  July 
31,  2  003 »  Comments  on  collection  of 
information  sent  to  the  Office  of 
Management  and  Budget  (OMB)  must 
reach  OMB  on  or  before  July  31,  2003. 

Meeting.  A  public  meeting  will  be 
held  on  July  23,  2003,  fi-om  9  a.m.  to  5 
p.m.,  in  Washington,  DC. 
ADDRESSES:  Comments.  To  ensure  that 
your  comments  and  related  material  are 
not  entered  more  than  once  in  the 
docket,  please  submit  them  by  only  one 
of  the  following  means: 

(1)  Electronically  to  the  Docket 
Management  System  at  http:// 
dms.dot.gov. 

(2)  By  mail  to  the  Docket  Management 
Facility  (USCG-2003-14792)  at  the  U.S. 
Department  of  Transportation,  room 
PL-401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Jlegulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
Attn:  Desk  Officer,  U.S.  Coast  Guard. 

Meeting.  A  public  meeting  will  be 
held  on  July  23,  2003  in  Washington, 
DC  at  the  Grand  Hyatt  Washington,  DC, 
1000  H  Street,  NW.,  Washington,  DC 
20001. 

Availability.  You  may  inspect  the 
material  incorporated  by  reference  at 
room  2110,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  202-267-0257. 
Copies  of  the  materied  are  available  as 
indicated  in  the  "Incorporation  by 
Reference"  section  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Commander  Suzanne  Englebert  (G-M- 
1),  U.S.  Coast  Guard  by  telephone  202- 
267-1103,  toll-free  telephone  1-800- 
842-8740  ext.  7-1103,  or  by  electronic 
mail  msregs@comdt.uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 


SUPPlfMENTARY  INFORMATION:  Due  to  the 
short  timefi'ame  given  to  implement 
these  National  Maritime  Transportation 
Security  initiatives,  as  directed  by  the 
Maritime  Transportation  Security  Act 
(MTSA)  of  2002  (MTSA,  Public  Law 
107-295, 116  Stat.  2064),  and  to  ensure 
all  comments  are  in  the  public  venue  for 
these  important  rulemakings,  we  are  not 
accepting  comments  containing 
protected  information  for  these  interim 
rules.  We  request  you  submit  comments, 
as  explained  in  the  Request  for 
Comments  section  below,  and  discuss 
your  concerns  or  support  in  a  manner 
that  is  not  security  sensitive.  We  also 
request  that  you  not  submit  proprietary 
information  as  part  of  your  comment. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Conunents  and  material 
received  from  the  public,  as  well  as 
docimients  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
httpj/dms.  dot.gov. 

Electronic  forms  of  all  comments 
received  into  any  of  our  dockets  can  be 
searched  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  unit,  etc.) 
and  is  open  to  the  public  without 
restriction.  You  may  also  review  the 
Department  of  Transportation's 
complete  Privacy  Act  Statement 
published  in  the  Federal  Register  on 
April  11,  2000  (65  FR  19477-78),  or  you 
may  visit  http://dms.dot.gov/. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  Your 
comments  will  be  considered  for  the 
final  rule  we  plan  to  issue  before 
November  25,  2003,  to  replace  this 
interim  rule.  If  you  choose  to  conmient 
on  this  rule,  please  include  your  name 
and  address,  identify  the  specific  docket 
number  for  this  interim  rule  (USCG- 
2003-14792),  indicate  the  specific 
heading  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  If  you  have 
comments  on  another  rule  please  submit 
those  comments  in  a  separate  letter  to 
the  docket  for  that  rulemaking. 

You  may  submit  your  public 
comments  and  material  electronically, 
by  fax,  by  delivery,  or  by  mail  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  Please  submit 
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your  public  comments  and  material  by 
oiJy  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  fonnat,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a  " 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period. 

Public  Meetings 

We  will  hold  a  public  meeting  on  July 
23,  2003,  in  Washington.  DC  at  the 
Grand  Hyatt  Hotel,  at  the  address  listed 
under  AOORESSiES.  The  meeting  will  be 
from  9  a.m.  to  5  p.m.  to  discuss  all  of 
the  maritime  security  interim  rules,  and 
the  Automatic  Identification  System 
(AIS)  interim  rule,  found  in  today's 
Federal  Register.  In  addition,  you  may 
submit  a  request  for  other  public 
meetings  to  the  Docket  Management 
Facility  at  the  address  imder  ADDRESSES 
explaining  why  another  one  would  be 
beneficial.  If  we  detennine  that  other 
meetings  would  aid  this  rulemaking,  we 
will  hold  them  at  a  time  and  place 
annoimced  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRMJ  for  this 
rulemaking  and  are  making  this  rule 
effiective  upon  publication.  Section 
102(d)(1)  of  the  MTSA  requires  the 
publication  of  an  interim  rule  as  soon  as 
practicable  without  regard  to  the 
provisions  of  chapter  5  of  title  5,  U.S. 
Code  (Administrative  Procedure  Act). 
The  MTSA  also  states  that  any  interim 
rule  issued  to  implement  its  provisions 
shall  expire  on  November  25,  2003, 
imless  it  has  been  superseded  by  a  final 
regulation.  The  Coast  Guard  finds  that 
harmonization  of  U.S.  regulations  with 
maritime  seciuity  measures  adopted  by 
the  International  Maritime  Organization 
(IMO)  in  December  2002,  and  the  need 
to  institute  measures  for  the  protection 
of  U.S.  maritime  security  as  soon  as 
practicable,  furnish  good  cause  for  this 
interim  rule  to  take  effect  immediately 
under  both  the  Administrative 
Procedure  Act  and  section  808  of  the 
Congressional  Review  Act. 

Background  and  Purpose 

In  the  aftermath  of  September  11, 
2001,  the  Commandant  of  the  Coast 
Guard  reaffirmed  the  Coast  Guard's 
Maritime  Homeland  Sectu-ity  mission 
and  its  lead  role — in  coordination  with 
the  Department  of  Defense;  Federal. 
State,  and  local  agencies;  owners  and 
operators  of  vessels  and  marine 


facilities;  and  others  with  interests  in 
our  nation's  Marine  Transportation 
System — to  detect,  deter,  disrupt,  and 
respond  to  attacks  against  U.S.  territory, 
population,  vessels,  facilities,  and 
critical  maritime  infrastructure  by 
terrorist  organizations. 

In  November  2001,  the  Commandant 
of  thetoast  Guard  addressed  the  IMO 
General  Assembly,  luging  that  body  to 
consider  an  international  scheme  for 
port  and  shipping  security. 
Recommendations  and  proposals  for 
comprehensive  security  requirements, 
including  amendments  to  International 
Convention  for  Safety  of  Life  at  Sea. 
1974,  (SOLAS)  and  the  new  ISPS  Code, 
were  developed  at  a  series  of 
intersessional  maritime  security  work 
group  meetings  held  at  the  direction  of 
the  IMO's  Maritime  Safety  Committee. 

The  Coast  Guard  submitted 
comprehensive  security  proposals  in 
January  2002  to  the  intersessional 
maritime  seciuity  work  group  meetings 
based  on  work  we  had  been 
coordinating  since  October  2001.  Prior 
to  each  intersessional  meeting,  the  Coast 
Guard  held  public  meetings  as  well  as 
coordinated  several  outreach  meetings 
with  representatives  from  major  U.S. 
and  foreign  associations  for  shipping, 
labor,  and  ports.  We  also  discussed 
maritime  security  at  each  of  our  Federal 
Advisory  Committee  meetings  and  held 
meetings  with  other  Federal  agencies 
having  seciuity  responsibilities. 

hi  January  2002,  the  Coast  Guard  also 
held  a  2-day  public  workshop  in 
Washington,  DC,  attended  by  more  than 
300  individuals,  including  members  of 
the  public  and  private  sectors,  and 
representatives  of  the  national  and 
international  marine  community  (66  FR 
65020,  December  17,  2001;  docket 
number  USCG-2001-11138).  Their 
comments  indicated  the  need  for 
specific  threat  identification,  analysis  of 
threats,  and  methods  for  developing 
performance  standards  to  plan  for 
response  to  maritime  threats. 
Additionally,  the  public  comments 
stressed  the  importance  of  uniformity  in 
the  application  and  enforcement  of 
requirements  and  the  need  to  establish 
threat  levels  with  a  means  to 
communicate  threats  to  the  Marine 
Transportation  System. 

At  tne  Marine  Safety  Committee's 
76th  session  and  subsequent 
discussions  internationally,  we 
considered  and  advanced  U.S.  proposals 
for  maritime  security  that  took  into 
account  this  public  and  agency  input. 
The  Coast  Guard  considers  both  the 
SOLAS  amendments  and  the  ISPS  Code, 
as  adopted  by  IMO  Diplomatic 
Conference  in  December  2002,  to  reflect 
current  industry,  public,  and  agency 


concerns.  The  entry  into  force  date  of 
both  the  ISPS  Code  and  related  SOLAS 
amendments  is  July  1,  2004,  with  the 
exception  of  the  Automatic 
Identification  System  (AIS)  whose 
implementation  for  vessels  on 
international  voyages  was  accelerated  to 
no  later  than  December  31,  2004, 
depending  on  the  particular  class  of 
SOLAS  vessel. 

Domestically,  the  Coast  Guard  had 
previously  developed  regulations  for 
security  of  large  passenger  vessels  that 
are  contained  in  33  CFR  parts  120  and 
128.  Complementary  guidance  can  be 
found  in  Navigation  and  Vessel 
Inspection  Circular  (NVIC)  3-96, 
Change  1,  Security  for  Passenger  Vessels 
and  Passenger  Terminals.  Prior  to 
development  of  additional  regulations, 
the  Coast  Guard,  with  input  from  the 
public,  needed  to  assess  the  current 
state  of  port  and  vessel  security  and 
their  vulnerabilities.  As  mentioned 
.previously,  to  accomplish  this,  the  Coast 
Guard  conducted  a  public  workshop 
January  28-30.  2002,  to  assess  existing 
Marine  Transportation  System  security 
standards  and  measures  and  to  gather 
ideas  on  possible  improvements.  Based 
on  the  comments  received  at  the 
workshop,  the  Coast  Guard  cancelled 
NVIC  3-96  (Security  for  P^senger 
Vessels  and  Passenger  Terminals)  and 
issued  a  new  NVIC  4-02  (Security  for 
Passenger  Vessels  and  Passenger 
Terminals),  developed  in  conjunction 
with  the  International  Council  of  Cruise 
Lines,  that  incorporated  guidelines 
consistent  with  international  initiatives 
(the  ISPS  Code  and  SOLAS).  Additional 
NVICs  were  also  published  to  further 
guide  maritime  security  efforts, 
including  NVIC  9-02  (Guidelines  for 
Port  Security  Committees,  and  Port 
Security  Plans  Required  for  U.S.  Ports), 
NVIC  10-02  (Security  Guidelines  for 
Vessels);  and  NVIC  11-02  (Security 
Guidelines  for  Facilities).  The 
documents  are  available  in  the  public 
docket  (USCG-2002-14069)  for  review 
at  the  locations  under  ADDRESSES. 

On  November  25,  2002,  President 
George  W.  Bush  signed  into  effect 
Public  Law  107-295,  MTSA,  2002, 
which  had  been  proposed  to  Congress 
the  year  before  as  the  Port  and  Maritime 
Security  Act  (S.  1214).  The  MTSA 
requires  the  Secretary  to  issue  an 
interim  rule,  as  soon  as  practicable,  as 
a  temporary  regulation  to  implement  the 
Port  Security  section  of  the  Act.  The 
MTSA  expressly  waives  the 
requirements  of  the  Administrative 
Procedure  Act,  including  notice  and 
comment,  for  this  purpose. 

Nevertheless,  the  Coast  Guard,  in 
coordination  with  other  agencies  of  the 
Department  of  Homeland  Security 
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(DHS)  (e.g.,  the  Transportation  Security 
Administration  (TSA))  and  the 
Department  of  Transportation  (e.g.,  the 
Maritime  Administration  (MARAD)), 
held  seven  public  meetings  in  areas  of 
high  maritime  interest  to  engage  the 
public  in  discussions  about  the  impact 
of  its  maritime  security  requirements. 
Prior  to  issuing  this  interim  rule,  the 
Coast  Guard  wanted  to  receive 
preliminary  comments  that  helped  to 
structiire  the  rulemakings  published 
today.  The  seven  public  meetings  were 
aimoimced  in  a  "notice  of  ineeting; 
request  for  comment"  document  that 
was  published  in  the  Federal  Register 
on  December  20.  2002  (67  FR  78742). 
The  comprehensive  notice  of  meeting 
requested  comments  addressing  40 
issues  as  well  as  comments  on  the 
concepts  presented  in  the  ISPS  Code 
and  the  MTSA.  Comments  made  during 
the  public  meetings  and  those  submitted 
to  the  public  docket  are  available  in  the 
public  docket  (USCG-2002-14069)  for 
review  at  the  locations  under 
ADDRESSES.  A  discussion  of  these 
comments  is  contained  in  this  preamble 
imder  the  Discussion  of  Comments  to 
Maritime  Security  Public  Meetings.  The 
Coast  Guard  plans  to  publish  a  final  rule 
by  November  2003.  This  date  is  critical 
to  meeting  the  timeline  set  in  the  MTSA 
for  finalizing  these  security 
requirements.  It  is  just  as  critical  in 
order  to  uniformly  implement  the  ISPS 
Code  and  SOLAS  amendments. 

To  comply  with  the  mandates  of  the 
MTSA,  the  Coast  Guard  is  implementing 
portions  of  section  102  of  the  MTSA  (46 
U.S.C.  sections  70102,  70103b  throu^ 
70103d,  70104.  70114.  and  70117) 
through  thisimd  a  series  of  five  other 
interim  rules  published  elsewhere  in 
today's  Federal  Register.  Within  this 
common  preamble,  we  will  generally 
discuss  each  of  the  six  interim  rules. 
This  common  preamble  will  also 
discuss  the  Nationfd  Maritime 
Transportation  Security  Plan,  found  in 
46  U.S.C.  70103a,  transportation 
seciuity  cards,  foimd  in  46  U.S.C. 
70105,  and  foreign  port  assessments, 
found  in  46  U.S.C.  70108,  as  they  relate 
to  the  requirements  established  in  the 
six  interim  rules. 

Organization 

As  already  stated,  we  have  segmented 
the  maritime  security  regulations  into 
six  separate  interim  rules.  The  entire 
series  of  rulemakings  establishes  a  new 
subchapter  H,  containing  six  new  parts, 
in  Title  33  of  the  Code  of  Federal 
Regulations.  For  the  ease  of  reading  and 
comprehension,  the  rulemakings  were 
written  to  highlight  each  segment  of  the 
maritime  commimity  and  stiiictvued 
based  on  the  organization  of  the 


regulations  rather  than  in  one  single 
interim  rule.  A  brief  description  of  each 
of  the  six  interim  rules  follows: 

1.  Implementation  of  National 
Maritime  Security  Initiatives.  This 
general  discussion  includes  the 
introduction  of  the  new  subchapter  H 
into  Title  33  of  the  Code  of  Federal 
Regulations.  It  also  discusses  the 
General  Provisions  within  part  101  of 
that  subchapter,  and  reserves  part  102 
for  the  National  Maritime  Security  plan 
and  Advisory  Committee  requirements. 
This  discussion  covers  the  overall 
methodology  we  used  to  determine  the 
appropriate  application  of  security 
measures  in  accordance  with  the  MTSA. 
A  sununary  of  the  costs  and  benefits 
associated  with  implementing  security 
requirements  used  for  subchapter  H  are 
presented  as  well  as  a  discussion  of  the 
security-related  benefit  for  AIS.  The 
requirements  set  out  in  this  interim  rule 
include  the  definitions  for  the  entire 
subchapter  and  the  provisions  that 
pertain  to  all  parts.  It  is  strongly 
recommended  that  this  interim  rule  be 
read  prior  to  consulting  one  or  more  of 
the  other  specific  parts  or  the  AIS 
interim  rule,  which  are  published 
elsewhere  in  today's  Federal  Register, 
to  ensure  terms  and  applicability  issues 
are  imderstood.  Additionally,  the 
preamble  to  this  interim  rule  includes  a 
discussion  of  the  comments  made 
during  the  public  meetings  held  on 
Maritime  Seciuity  in  January  and 
February  of  2003  and  the  comments 
submitted  to  the  docket  [USCG-2002- 
14069]  that  were  received  by  February 
28,  2003.  All  comments  received  after 
February  28,  2003,  will  be  considered 
prior  to  the  issuance  of  the  final  rules. 

2.  Area  Maritime  Security  (AMS).  The 
discussion  in  the  preamble  of  the  "Area 
Maritime  Security"  {USCG-2003- 
14733)  interim  rule  found  elsewhere  in 
today's  Federal  Register  relates  to  the 
provisions  within  part  103  of 
subchapter  H.  Discussions  about  cost 
and  benefit  assessment  for  the  Area 
Maritime  Security  regulations  are  also 
foimd  in  the  Area  Maritime  Security 
preamble. 

3.  Vessel  Security.  The  discussion  in 
the  preamble  of  the  "Vessel  Security" 
(USCG-2003-14749)  interim  rule  found 
elsewhere  in  today's  Federal  Register 
relates  to  the  provisions  within  part  104, 
tided  Vessel  Seciuity,  of  subchapter  H. 
It  also  includes  a  discussion  of  the 
additional  parts  of  33  CFR  and  46  CFR 
amended  or  revised  by  the  Vessel 
Security  interim  rule.  Discussions  about 
cost  and  benefit  assessments  for  the 
vessel  security  regulations  are  found  in 
the  preamble  of  the  interim  rule  "Vessel 
Security.".  Consistent  with  customary 
international  law,  the  requirements  in 


part  104  do  not  apply  to  vessels  engaged 
in  iimocent  passage  through  the 
territorial  sea  of  the  U.S.  or  in  transit 
passage  through  the  navigable  waters  of 
the  U.S.  that  form  part  of  an 
international  strait. 

4.  Facility  Security.  The  discussion  in 
the  preamble  of  the  "Facility  Security" 
(USCG-2003-14732)  interim  rule  found 
elsewhere  in  today's  Federal  Register 
relates  to  the  provisions  within  part  105, 
titled  Facility  Security,  of  subchapter  H. 
Discussions  about  cost  and  benefit 
assessments  for  the  facility  security 
regulations  are  found  in  the  preamble  of 
the  interim  rule  "Facility  Security." 

5.  Outer  Continental  Shelf  (OCS) 
Facility  Security.  The  discussion  in  the 
preamble  of  the  "Outer  Continental 
Shelf  Facility  Security"  (USCG-2003- 
14759)  interim  rule  found  elsewhere  in 
today's  Federal  Register  relates  to  the 
provisions  within  part  106,  tided  "Outer 
Continental  Shelf  Facility  Security,"  of 
subchapter  H.  Discussions  about  cost 
and  benefit  assessments  for  the  OCS 
facility  security  regulations  are  found  in 
the  preamble  of  the  interim  rule  "Outer 
Continental  Shelf  Facility  Security." 

6.  Automatic  Identification  Systems 
(AIS).  The  discussion  in  the  preamble  of 
the  "Automatic  Identification  System; 
Vessel  Carriage  Requirement"  (USCG- 
2003-14757)  interim  rule  found 
elsewhere  in  today's  Federal  Register 
relates  to  the  provisions  within  33  CFR 
parts  26, 161, 164,  and  165.  These 
requirements  relate  to  the  fitting  of  AIS 
on  certain  vessels  as  mandated  in  46 
U.S.C.  70114  and  MTSA  section  102(e). 
Discussions  about  cost  and  benefit 
assessments  for  the  AIS  regulations  with 
respect  to  both  safety  and  security  are 
found  in  the  preamble  of  the  interim 
rule  "Automatic  Identification  System; 
Vessel  Carriage  Requirement." 

Coordination  With  the  SOLAS 
Requirements 

For  each  interim  rule,  the 
requirements  of  the  MTSA  Section  102 
,  align,  where  appropriate,  with  the 
security  requirements  embodied  in  the 
SOLAS  amendments  and  the  ISPS  Code; 
however,  the  MTSA  has  broader 
application  that  includes  domestic 
vessels  and  facilities.  Thus,  where 
appropriate,  the  Coast  Guard  intends  to 
implement  the  MTSA  through  the 
requirements  in  the  SOLAS 
amendments  and  the  ISPS  Code,  parts  A 
and  B,  for  all  vessels  and  facitities  that 
are  currently  required  to  meet  SOLAS, 
as  well  as  those  vessels  on  international 
voyages  that  fall  below  the  mandated 
500  gross  toimage.  ITC  (International 
Convention  on  Tonnage  Measurement  of 
Ships.  1969  (ITC))  tiueshold  and 
facilities  that  are  at  risk  of  being 
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involved  in  a  transportation  security 
incident.  Further  discussion  on  this  risk 
and  how  we  developed  and  assessed  it 
for  the  maritime  community  is 
presented  in  the  Applicability  of 
National  Maritime  Security  Initiatives 
discussion  in  this  preamble. 

In  aligning  the  MTSA  Section  102 
requirements  with  the  SOLAS 
amendments  and  the  ISPS  Code  security 
requirements,  we  consider  that  the 
in^lementation  of  these  requirements  is 
best  done  through  mandating 
compliance  with  the  SOLAS 
amendments  and  the  ISPS  Code.  The 
Coast  Guard  considers  ISPS  Code,  part 
B,  an  essential  element  to  ensure  full 
and  effective  compliance  with  the  intent 
of  the  MTSA.  Foreign  flag  vessels 
entering  the  U.S.  will  be  expected  to 
carry  valid  International  Ship  Security 
Certificates  (ISSC)  and  have  the  security 
plans  fully  implemented.  The  relevant 
provisions  in  ISPS  Code,  part  B,  will  be 
taken  into  accoimt  by  Port  State  Control 
Officers  to  assess  if  the  secmity  plan  is 
fully  implemented  as  required  by  the 
interim  rules  foimd  elsewhere  in  today's 
Federal  Register.  The  flag 
administration  may  also  choose  to 
provide  a  document  or  endorsement  to 
the  ISSC  to  verify  that  the  security  plan 
was  based  upon  full  compliance  with 
the  relevant  provisions  of  ISPS  Code, 
part  B,  to  assist  Coast  Guard  Port  State 
Control  Officers.  We  intend  to 
implement  strong  Port  State  Control 
measures  to  aggressively  enforce  these 
regulations  that  will  include  tracking 
the  performance  of  all  owners, 
operators,  flag  administrations, 
recognized  security  organizations, 
charterers,  and  port  facilities. 
Noncompliance  will  subject  the  vessel 
to  a  range  of  control  and  compliance 
measures,  which  could  include  denial 
of  entry  into  port  or  significant  delay. 
We  will  strictly  enforce  compliance 
with  SOLAS  and  the  ISPS  Code  for 
foreign  SOLAS  vessels,  including 
assessing  the  risks  posed  by  such 
■■  vessels  and  any  control  measiu^s  that 
may  be  required  when  they  call  on 
foreign  port  facilities  that  do  not  comply 
with  SOLAS  and  the  ISPS  Code,  and  we 
will  similarly  ensure  that  other  vessels 
or  port  facilities  covered  by  these 
regulations  meet  the  requirements  of 
this  subchapter.  A  vessel's  or  port 
facility's  history  of  compliance,  or  lack 
thereof,  or  security  incidents  involving 
a  vessel  or  port  facility,  will  be 
important  factors  in  determining  what 
actions  are  deemed  appropriate  by  Coast 
Guard  Port  State  Control  Officers  to 
ensvuB  that  maritime  seciuity  is 
preserved.  As  mentioned,  the 
performance  of  the  owner,  operator,  flag 


administration,  recognized  secmity 
organization,  charterer,  or  port  facility 
related  to  maritime  seciuity  will  also  be 
some  of  the  other  factors  that  will  be 
considered  for  the  enforcement  of 
maritime  security  in  the  U.S. 

In  addition  to  tracking  performance, 
the  Coast  Guard's  Port  State  Control 
program  will  also  closely  scrutinize  an 
Administration's  designation  of 
recognized  secmity  organizations  to 
ensme  that  those  organizations  fully 
meet  the  competencies  and 
qualifications  in  the  ISPS  Code.  Vessels 
with  International  Ship  Secmity 
Certificates  issued  by  recognized 
secmity  organizations  that  are  not 
properly  designated,  or  that  do  not  meet 
the  required  competencies  and 
qualifications,  will  be  subject  to  strict 
control  measmes,  including  possible 
expulsion  from  port  and  denial  of  entry 
into  the  United  States.  Therefore,  it  is 
imperative.that  Administrations 
carefully  evaluate  an  organization 
through  a  rational  process,  adhering  to 
the  stringent  criteria  in  the  ISPS  Code 
and  any  futme  standards  that  are 
developed  by  IMO,  before  designating 
the  organization  as  a  recognized  secmity 
organization  and  delegating  certain 
security  functions  to  it. 

The  requirements  for  the  AIS  interim 
rule  found  elsewhere  in  today's  Federal 
Register  align  with  the  recent 
amendments  to  SOLAS  Chapter  V, 
Regulation  19  that  were  adopted  dming 
the  IMO  Diplomatic  Conference  in 
December  2002  and  the  MTSA 
(specifically,  MTSA  sec.  102(e)  and  46 
U.S.C.  70114). 

Impact  on  Existing  Domestic 
Requirements 

Many  cmrent  requirements  for 
security  exist  that  are  impacted  by  the 
interim  rules  published  in  today's 
Federal  Register.  33  CFR  part  120, 
Secmity  of  Vessels,  and  33  CFR  part 
128,  Security  of  Passenger  Terminals, 
cmrently  exist  but  apply  only  to  certain 
cruise  ships.  We  do  not  intend  to  revise 
33  CFR  parts  120  or  128  in  the  Vessel 
Security  interim  rule  found  elsewhere 
in  today's  Federal  Register.  However,  in 
the  futme,  this  part  may  be  revised  or 
entirely  deleted.  This  will  consolidate 
the  security  requirements  for  all  vessels 
in  subchapter  H.  If  this  change  to  33 
CFR  part  120  is  made,  foreign  vessels 
that  are  required  to  comply  with  part 
120  will  be  required  to  meet  the 
requirements  of  part  104  including 
§  104.295  Additional  requirements — 
Cruise  Ships  and  passenger  terminals 
that  are  required  to  comply  with  part 
128  will  be  required  to  meet  part  105. 

The  requirements  in  the  interim  rules 
also  refer  to  and  amend  certain  parts  of 


46  CFR  and  49  CFR  to  ensure  certificate 
of  inspection  requirements  and  other 
sections  pertaining  to  facilities  will 
include  the  new  subchapter  H 
requirements. 

Notice  of  arrival  requirements  foimd 
in  33  CFR  160  have  also  been  amended 
in  the  Vessel  Security  interim  rule 
found  elsewhere  in  today's  Federal 
Register  to  ensure  security-related 
information  is  provided  to  appropriate 
authorities  prior  to  a  vessel's  entry  into 
port.  Additionally,  the  Captain  of  the 
Port  (COTP)  authorities  within  33  CFR 
have  been  revised  to  ensure  secvuity- 
related  elements  and  authorities  are 
clearly  highlighted. 

Applicability  of  National  Maritime 
Security  Initiatives 

As  required  in  section  102  of  the 
MTSA  (46  U.S.C.  section  70102a),  the 
Coast  Guard  conducted  an  assessment  of 
vessel  types  and  U.S.  facilities  on  or 
adjacent  to  the  waters  subject  to  the 
jurisdiction  of  the  U.S.  to  identify  those 
vessel  types  and  U.S.  facilities  that  pose 
a  high  risk  of  being  involved  in  a 
transportation  security  incident.  The 
MTSA  defines  a  transportation  security 
incident  as  a  security  incident  resulting 
in  a  significant  loss  of  life, 
environmental  damage,  a  disruption  to 
the  transportation  system,  or  economic 
disruption  in  a  particular  area. 

Method  of  Assessment 

In  October  2001,  the  U.S.  Coast  Guard 
urgendy  needed  to  prioritize  vessels  and 
facilities  based  on  the  vulnerabilities  to 
potential  security  threats  and  the 
consequences  of  potential  incidents.  We 
used  a  systematic,  scenario-based 
process  known  as  Risk-Based  Decision 
Making  (RBDM)  to  meet  those  needs. 
RBDM  ensured  a  comprehensive 
evaluation  by  considering  the  relative 
risks  of  various  target  and  attack  mode 
combinations  or  scenarios.  This 
provided  a  more  realistic  estimation  of 
risk  (and  more  efficient  risk 
management  activities)  than  a  simple 
"worst-case  outcome"  assessment  where 
only  the  worst  possible  consequences 
were  considered. 

In  addition,  the  RBDM  approach  was 
based  on  the  recommendations  from  the 
U.S.  General  Accounting  Office  (GAO). 
Managing  risk  is  one  of  the  best  tools  to 
complete  a  security  assessment  and  to 
determine  appropriate  security 
measures  (GAO-01-822).  The  GAO 
recommended  a  comprehensive  security 
threat  and  risk  assessment  process 
(GAQM)1-1158T). 

Another  GAO  report,  Homeland 
Security:  A  Risk  Management  Approach 
Can  Guide  Preparedness  Efforts.     * 
illustrated  a  scenario-based,  risk 
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management  approach' as  used  within 
the  private  sector.  This  GAO  report 
explained  how  a  company  successhilly 
created  a  security  plan  using  a  risk- 
based  approach.  Like  the  company 
described  in  the  GAO  report,  the  Coast 
Guard's  approach  to  commercial 
maritime  security  featiued  the 
systematic  development  and 
consideration  of  potential  scenarios  of 
concern.  The  generation  of  scenarios 
ensured  completeness  of  the  risk-based 
method  {GAO/NSIAD-98-74). 

Principles  of  Risk  Management 

Risk  management  principles 
acknowledge  that  while  risk  generally 
cannot  be  eliminated,  it  can  be  reduced. 
Risk  reduction  is  done  by  adjusting 
operations  to  reduce  consequences, 
threats,  or  vulnerability  of  a  security 
threat  (consequences,  threats  and 
vulnerability  will  be  discussed  later  in 
this  document).  Generally,  it  is  easier  to 
reduce  vulnerabilities  by  adding 
security  measures  than  to  reduce 
consequences  or  threats  (although 
reductions  in  all  three  are  possible). 

<Risk  assessments  provide  visibility 
into  those  elements  of  the  risk  equation 
that  exert  the  greatest  influence  on  risk. 
Those  elements  become  the  priorities  in 
the  risk  management  approach.  The  goal 
for  maritime  security  is  to  ensure  that  if 
the  level  of  threat  increases,  either  the 
consequences  or  vulnerahilities 
decrease  enough  to  offset  that  increase. 

Process  of  Developing  Maritime 
Security  Risk  Assessments 

First,  to  look  at  risk  from  the  port 
level,  local  experts  in  the  area  of 
commercial  maritime  safety  and 
seciuity  met  with  a  team  of  professional 
risk  consultants.  Together  we  developed 
the  Port  Security  Risk  Assessment  Tool 
(PS-RAT).  The  P§-RAT  was  provided 
to  local  authorities  to  evaluate  vessels, 
facilities  and  infrastructiue  within  their 
areas  of  responsibility  for  a  variety  of 
threat  scenarios.  The  approach  used  for 
the  PS-RAT  was  as  previously 
described  and  advocated  by  GAO, 
where  risk  was  assessed  in  terms  of 
threat,  vulnerability  and  consequence. 
The  PS-RAT  was  initially  implemented 
Coast  Guard  wide  on  16  November  2001 
and  the  individual  COTPs  completed 
baseline  risk  assessments  on  vessels, 
facilities,  and  infrastructiue  within  their 
area  of  responsibility.  Nationwide,  the 
local  assessors  evaluated  nearly  5200 
scenarios  on  more  than  2000  imique 
assets  and  infrastructiu^  elements. 

Second,  at  the  area  level,  regional 
Coast  Guard  and  other  maritime  experts 
in  the  area  of  commercial  maritime 
safety  and  security  compiled  and 
analyzed  the  local  level  PS-RAT  results 


to  gain  a  better  imderstanding  of  the 
security  risks  affecting  their  Coast  Guard 
Districts  and  Areas.  This  assessment 
identified  some  recurring  scenarios  and 
common  issues  that  needed  to  be 
addressed  beyond  the  local  level.  It  also 
helped  clarify  the  need  for  another  tool 
with  a  wider  perspective  that  would  be 
capable  of  evaluating  risks  at  the 
national  level. 

Because  of  the  local,  relative  native  of 
these  assessments  the  PS-RAT  did  not 
support  the  national  comparisons  that 
were  necessary  for  strategic  planning. 
To  accomplish  strategic  planning  at  the 
national  level,  a  third  team  of  Coast 
Guard  subject  matter  and  risk  experts 
produced  the  National  Maritime 
Homeland  Security  Risk  Assessment 
Tool.  Referred  to  in  maritime  circles  as 
the  National  Risk  Assessment  Tool 
(N-RAT).  the  N-RAT  provided  a 
foundation  for  risk-based  prioritization 
and  subsequent  regulatory  assessment 
closely  aligned  with  the  guidance  on 
conducting  security  risk  assessments 
reconunended  by  the  GAO  (GAO/ 
NSIAD-98-74,  GAO-02-150T,  GAO- 
03-616T).  The  results  of  the  N-RAT 
provided  a  national  evaluation  of  the 
relative  security  risk  facing  the  Marine 
Transportation  System  of  the  U.S.  The 
experts  compared  the  results  from  the 
national  assessment  with  the  previously 
performed  local  assessments  (PS-RAT) 
to  ensure  that  consistent  assiunptions 
were  made  and  that  comparable 
measures  of  risk  were  produced. 

What  Was  Assessed 

The  Coast  Guard  used  the  N-RAT  to 
determine  risks  associated  with  specific 
threat  scenarios  against  various  classes 
of  targets  within  the  Marine 
Transportation  System.  The  targets 
considered  included  vessels,  facilities, 
waterways,  and  marine-related 
transportation  systems.  This  allowed  the 
Coast  Guard  to  systematically  consider 
all  segments  of  the  commercial  maritime 
community  to  evaluate  their  potential 
for  being  involved  in  a  transportation 
security  incident. 

Maritime  Security  Incident  Scenarios 

The  scenarios  considered  each 
element  within  the  maritime 
conununity  with  respect  to  three  general 
exposures:  SusceptibiUty  as  a  target;  Use 
as  a  means  of  transferring  or  enabling 
the  transfer  of  terrorists  or  terrorism- 
related  materials;  and  Use  of  vessel  or 
facility  as  a  weapon. 

The  three  above-mentioned  general 
threat  scenarios  integrate  multiple 
circumstances  considered  as  specific 
attack  modes.  That  is,  there  are 
subordinate  scenarios  under  each 
general  scenario.  For  example  in  the 


basic  threat  scenario  of  "susceptibility 
as  a  target",  a  "boat  loaded  yfiih 
explosives  exploding  alongside  a 
docked  tank  vessel"  is  one  attack  mode 
while  "tank  vessel  being  commandeered 
and  intentionally  damajged"  is  another. 

The  N-RAT  includedT over  50  target 
classes  and  12  specific  attack  modes. 
This  resulted  in  a  matrix  consisting  of 
over  606  possible  target/attack 
scenarios.  Next,  the  600  scenarios  were 
screened  for  credibility  by  the  expert 
panel.  The  credibility  of  a  threat  was 
based  on  the  plausibility  of  an  enemy 
actually  carrying  out  the  attack  mode. 
For  example,  the  "use  as  a  means  of 
transferring  or  enabling  the  transfer  of 
terrorists  or  terrorism-related  materials;" 
scenarios  were  screened  out  as  "not 
credible  attack  modes"  for  military 
targets  due  to  the  inherent  security 
measures  in  place.  However,  external 
attacks  on  these  same  targets  were 
considered  to  be  credible  and  were 
evaluated  by  the  team.  To  balance 
comprehensiveness  with  efficiency,  all 
scenarios  were  considered  but  only 
those  scenarios  deemed  credible  by  the 
expert  panel  were  further  evaluated  for 
risk. 

Each  credible  threat  scenario  was 
evaluated  by  the  panel  of  experts  to 
determine  the  risk  associated  with  a 
given  attack  against  a  specific  target. 
The  evaluation  is  based  on  a  model 
showing  the  possible  outcomes  from 
any  potential  transfer  or  attack  mode. 
Using  previously  cited  GAO  guidance  in 
this  area;  the  N-RAT  risk  was  modeled 
as  a  function  of  the  threat,  vulnerability 
and  consequences  associated  with  each 
target/attack  scenario.  Each  element  is 
explained  in  the  following  sections.  We 
realize  that  the  terms  used  to  identify 
each  element  may  have  recognized 
meanings  in  other  contexts.  In  order  to 
reduce  confusion,  we  have  included,  as 
the  first  sentence  in  each  element's        ' 
discussion,  the  meaning  associated  with 
these  terms  for  the  piuposes  of  the 
N-RAT. 

Threat 

The  term  "threat"  is  a  measure  of  the 
likelihood  of  an  attack.  It  represents  the 
perceived  probability  of  an  attack  based 
on  maritime  domain  awareness  and  the 
existence  of  intelligence. 

Within  the  N-RAT,  five  threat  levels 
were  identified.  The  threat  magnitude 
was  described,  and  scoring  benchmarks 
were  provided  for  each  level.  Ea/:h 
benchmark  of  threat  intensity  was 
assigned  a  probability  of  occurrence  for 
use  in  risk  calculations.  For  each 
scenario,  the  experts  estimated  the 
threat  associated  with  an  attack  after 
considering  the  intent  of  hostile  groups, 
prior  security  incidents,  the  capability 
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to  carry  out  the  attack  mode  and  any 
intelligence  that  indicated  an 
organization  was  planning  an  attack. 
Lacking  specific,  credible  intelligence 
that  would  allow  an  increase  or 
reduction  in  the  threat  score  for  a 
specific  attack  mode,  this  was  fixed  at 
a  constant  value  consistent  with  the 
Maritime  Security  (MARSEC)  Levels 
previously  established  by  the  Coast 
Guard.  The  baseline  assumption  was 
that  terrorist  cells  were  operating  with 
unknown  targets  and  methods  of  attack. 
Changes  in  MARSEC  Levels  or  specific, 
credible  intelligence  would  trigger  an 
appropriate  modification  in  threat. 

Vulnerability 

The  term  "vulnerability"  measures 
the  conditional  probability  of  success 
given  that  a  threat  scenario  occiu«.  It 
evaluates  the  adequacy  and 
effectiveness  of  safeguards  (both 
existing  and  proposed). 

For  the  N-RAT,  an  attack  was 
estimated  as  likely  to  succeed  only  if: 
the  target  was  available,  the  target  was 
physically  accessible  to  be  attacked, 
organic  secmity  associated  with  the 
target  would  not  detect  and  defeat  the 
intended  attack,  and  the  mode  of  attack 
would  be  capable  of  producing  the 
intended  consequences  by  overcoming 
the  mherent  safeguards  designed  into 
the  system. 

If  all  of  the  above  mentioned  barriers 
fail  to  halt  the  intended  attack,  then  the 
attack  would  result  in  one  or  more 
outcomes.  Outcomes  ranged  from 
relatively  minor  to  catastrophic  levels. 
The  above  mentioned  four  elements 
described  the  targets'  overall 
vulnerability  and  were  scored  by  the 
expral  team. 

The  availability  of  a  target  measured 
its  presence  and  predictability  as  it 


relates  to  an  enemy's  ability  to  plan  and 
conduct  an  attack.  The  accessibility  of  a 
target,  evaluated  its  physical  deterrence 
(i.e.,  location,  perimeter  fencing,  etc.) 
against  different  attack  modes.  It  related 
to  physical  and  geographic  barriers  that 
deter  the  threat  without  organic 
security.  Organic  seciuity  of  a  target 
assessed  the  ability  of  the  target's 
seciuity  measxu^s  to  deter  the  attack.  It 
included  security  plans,  communication 
capabilities,  guard  forces,  intrusion 
detection  systems,  and  ability  of  outside 
law  enforcement  to  prevent  the  attack. 
Target  hardness  was  a  measure  of  the 
ability  of  a  target  to  withstand  attack.  It 
is  based  on  the  complexity  of  target 
design  and  materid  construction 
characteristics. 

Each  vidnerability  type  was  scored 
over  five  levels  of  magnitude  (1-5 — 
lowest  to  highest).  Again,  scoring 
benchmarks  were  used  to  help  ensure 
consistency.  Each  level  of  magnitude  in 
every  vidnerability  category  was 
assigned  a  probability  of  allowing  an 
attack  mode  to  proceed.  The  probability 
for  each  vulnerability  category  was 
factored,  along  with  the  threat 
probability,  in  risk  calculations  to 
determine  the  probability  term  of  the 
risk  equation.  The  individual 
probabilities  were  then  multiplied 
together  to  derive  the  overall  probability 
assessment  for  the  target/attati  scenario 
under  consideration. 

Consequence 

The  term  "consequence"  is  the 
estimation  of  adverse  effect  bom  the 
target/attack  scenario  and  is  an 
important  consideration  in  risk 
evaluation  and  security  planning.  Six 
categories  of  effects  were  considered  in 
evaluating  the  consequence  of  an  attack: 


death/injury,  economic,  environmental, 
national  defense,  symbolic  effect,  and 
secondary  (follow-on)  national  security 
threat.  Inherent  in  this  consideration 
was  the  criticality  of  the  target.  For  each 
effect  category,  five  levels  of  severity 
were  described,  and  scoring  benchmarks 
are  provided.  Unlike  vulnerability,  each 
severity  level  was  assigned  a  common 
consequence  value  for  use  in  risk 
calculations.  For  example,  the  most 
severe  economic  impact  consequences 
were  considered  equivalent  to  the  most 
severe  death/injury  and  symbolic  effect 
consequences.  The  selected  level  for 
each  factor  was  then  converted  to  a 
representative  value  of  potential  loss  for 
the  consequence  factor.  These 
consequence  scores  were  then  summed 
across  all  appropriate  categories  to 
develop  the  consequence  values  for  the 
target/attack  scenario  combination. 

The  estimated  probability  and 
consequence  values  were  multiplied  to 
calculate  the  overall  risk  for  each  target/ 
attack  scenario.  This  is  essentially  an 
estimate  of  the  expected  losses  should  a 
specific  target/attack  scenario  occur. 

Assessment  Results 

The  following  graph  is  a 
demonstration  of  the  type  of  the 
relative-risk  results  the  N-RAT  gave. 
Specific  results,  including  scores,  have 
been  designated  as  sensitive  security 
information  (SSI).  This  graph  simply 
displays  the  relationship  between  some 
types/classes  of  vessels  and  facilities  or 
port  infrastructure  based  on  their 
relative  risk.  In  each  line,  the 
parenthetical  (I)  and  (D)  stands  for 
"international"  or  "domestic," 
respectively. 
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Table  1:   Demonstration  of  N-RAT  Relative  Risk  Ranking, 
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Below  is  a  summary  of  the  application 
requirements  for  these  interim  rules 
based  on  the  N-RAT  results: 

Applicability  Evaluation  for  Ports 

The  N-RAT  results  focused  on 
individual  vessel  types  and  facilities 
subject  to  the  authority  of  the  Coast 
Guard.  Scenarios  were  also  developed 
that  involved  port  transportation 
infFdstructure  that  is  vital  to  the  port 
communities  such  as  bridges,  channel 
openings,  and  tunnels.  This  evaluation 
led  to  the  conclusion  that  many 
s&uctiues  within  a  port  are  also  at  risk 
of  a  transportation  security  incident  and 
therefore  should  be  covered  by  security 
measures.  Therefore,  we  determined  it 
would  be  appropriate  to  include  specific 
guidance  in  part  103  to  have  the  Area 
Maritime  Secimty  (AMS)  Plan  address 


these  types  of  transportation 
infrastructure  as  well  as  those  smaller 
vessels  or  facilities  that  fall  below  the 
transportation  security  incident 
threshold.  This  application  for  the  AMS 
ensures  all  maritime  concerns  are 
assessed  and  security  is  systematically 
evaluated  nationwide. 

Applicability  Evaluation  for  Vessels 

The  N-RAT  results  indicate  the 
following  vessel  types  are  at  a  high  risk 
of  a  transportation  security  incident  and 
therefore  are  required  to  meet  specific 
security  measures  as  laid  out  in  part  104 
of  subchapter  H: 

•  All  ships,  both  cargo  and  passenger, 
that  are  subject  to  SOLAS; 

•  All  vessels  greater  than  100  gross 
register  tons  that  are  subject  to  46  CFR 
subchapter  I  (this  includes  vessels  on 
the  Great  Lakes); 


•  All  barges  subject  to  46  CFR 
subchapter  I  engaged  on  an 
international  voyage; 

•  All  domestic  passenger  vessels 
subject  to  46  CFR  subchapters  H  and  K; 

•  All  barges,  regardless  of  route, 
which  are  subject  to  46  CFR  subchapter 
D  and  O; 

•  All  tank  ships,  regardless  of  route, 
which  are  subject  to  46  CFR  subchapters 
DandO; 

•  All  Mobile  Offshore  Drilling  Units 
(MODUs)  subject  to  46  CFR  subchapter 
I-A; 

•  All  vessels  subject  to  46  CFR 
subchapter  L; 

•  All  towing  vessels  greater  than  8 
meters  in  registered  length  that  are 
engaged  in  towing  barges  which  are 
subject  to  46  CFR  subchapter  D  &  O;  and 

•  All  towing  vessels  greater  than  8 
meters  in  registered  length  that  are 
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engaged  in  towing  barges  that  are 
subject  to  46  CFR  subchapter  I  on  an 
international  voyage. 

The  N-RAT  results  indicate  that  the 
following  vessel  types  are  at  a  lower  risk 
of  a  transportation  security  incident  and 
are  therefore  subject  to  parts  101 
through  103  of  subchapter  H: 

•  Uninspected  vessels,  imless 
otherwise  noted; 

•  Domestic  small  passenger  vessels 
certificated  imder  46  GFR  subchapter  T; 

•  Barges  subject  to  46  CFR  subchapter 
I  engaged  exclusively  on  domestic 
voyages; 

•  Towing  vessels  engaged  in  towing 
46  CFR  subchapter  I  barges  not  on 
international  voyages; 

•  Vessels  certificated  under  46  CFR 
subchapter  I  engaged  exclusively  on 
domestic  voyages; 

•  Fleeting  tugs  or  harbor  tugs;  and 


•  Other  vessels  not  specifically 
addressed  in  part  104  (as  an  example, 
recreational  vessels). 

The  inclusion  of  towing  vessels 
(tiaditionally  included  with  other 
uninspected  vessels)  was  done  because 
these  vessels  interface  with  and  are 
responsible  for  the  movement  of  barges 
that  carry  higher  consequence  cargoes, 
such  as  Certain  Dangerous  Cargoes 
(CDCs).  When  scored  on  the  N-RAT,  the 
high  f  onsequence  of  the  barge  cargoes 
significantly  adds  to  the  risk  of  a 
transportation  security  incident  for  the 
towing  vessel. 

The  N-RAT  was  not  able  to  provide 
the  sensitivity  needed  to  assess  certain 
elements  of  the  definition  of  a 
transportation  security  incident.  For 
example,  the  transportation  security 
incident  calls  for  a  determination  of 
what  the  term  "significant  loss  of  life" 
should  be  or  where  the  threshold  for  an 
"economic  disruption  in  a  particular 

Table  2.— Consequence 


area"  should  be  placed.  In  order  to 
determine  these  elements  of  a 
transportation  security  incident,  the 
Coast  Guard  used  the  N-RAT  model 
itself  as  a  guide  along  with  a 
comparison  with  other  transportation 
modes.  We  also  used  the  preliminary 
intermodal  comparison  work  of  the 
other  agencies  of  the  DHS  [e.g.,  TSA). 
First,  using  the  N-RAT,  we  assessed 
what  consequences  or  combination  of 
consequences  would  result  given  a 
vessel,  facility,  or  port  structiire  that  had 
a  high  baseline  vulnerability.  Recalling 
from  the  previous  N-RAT  explanation 
that  the  consequence  assessment 
portion  of  the  N-RAT  evaluation  was 
based  on  six  categories  and  five  levels 
(as  shown  in  Table  2),  we  looked  at  the 
numerical  results  of  a  scenario  when 
given  some  vulnerability  benefits 
assimied  for  implemented  AMS  Plans, 
and  other  general  seciu-ity  measures  in 
place  for  a  port. 


Consequence  category— Level 


Catastrophic 


High 


Medium 


Moderate 


Low 


Death/injury 


Economic 
impact 


Environmental 
impact 


National 
defense 


Symtx)4ic 
effect 


Follow-on  HLS 
threat 


The  results  showed  that  a  score  of  at 
least  one  consequence  factor  at  the 
"Catastrophic"  level  or  a  combination  of 
two  "High"  scores  could  not  be  offset  by 
the  vulnerability  reduction  achieved  by 
the  AMS  Plan  or  general  port  security 
efforts.  The  risk  to  these  types  of 
vessels,  facihties,  or  port  structures 
would  need  further  vulnerability 
reduction  to  get  out  of  the  potentially 
"Catastrophic"  or  "High"  consequence 
arena.  This  then,  is  the  threshold  that 
the  Coast  Guard  determined  could  be 
considered  a  transportation  security 
incident. 

To  further  determine  the  thresholds  of 
a  transportation  secinity  incident  with 
respect  to  the  "loss  for  life"  category, 
the  Coast  Guard  compared  the  potential 
loss  of  life  between  various 
transportation  modes  and  various 
operations.  To  look  at  the  "economic 
disruption"  category  of  transportation 
security  incident  as  well  as  its  other 
elements,  we  looked  at  damage  and 
casualty  data  to  determine  if 
comparisons  between  modes  could  be 
used  to  formulate  thresholds  based  on 
vessel  size. 


Passenger  Vessel  Threshold 
Determination 

To  compare  potential  loss  of  life 
between  transportation  modes,  we 
examined  probable  fatalities  given  an 
accident  to  the  air,  rail,  or  maritime 
mode.  The  first  step  in  this  process 
included  a  comparison  of  the  cmrent 
regulatory  and  operational  thresholds 
that  currently  exist  in  each  industry. 

In  aviation, -regulations  cover  aircraft 
carrying  20  or  more  passengers  as  a 
commuter  airline  (14  CFR  part  125). 
Most  commercial  aircreift  are  larger  than 
this  smaller  commuter,  with  69  percent 
of  the  U.S.  market  dominated  by  an 
aircraft  with  a  capacity  of  189 
passengers. 

In  rail,  we  considered  transit  service 
(light,  heavy,  or  commuter)  and  long- 
haul  rail  travel.  Light  rail  can  carry  up 
to  150  passengers  in  each  car  of  the 
train.  Heavy  rail  cars  typically  carry  100 
passengers,  though  they  can  carry  twice 
that  many  during  periods  of  peak  traffic. 
Commuter  rail  cars  carry  an  average  of 
125  passengers,  with  peak  capacities  of 
over  200  passengers  per  car  for  certain 


seating  configurations.  Inter-city  rail 
passenger  coaches  typically  carry  about 
80  passengers  per  car  depending  on  the 
configuration.  The  average  train  length 
is  reported  to  be  6  to  8  cars. 

In  the  maritime  passenger  trade,  we 
have  small  passenger  vesspls,  commuter 
ferries  of  all  sizes,  large  passenger 
vessels,  and  cruise  ships.  The  average 
passenger  capacity  on  small  passenger 
vessels  is  49.  The  average  capacity  for 
commuter  ferries  is  587  and  for  large 
passenger  vessels  the  average  capacity  is 
1154  passengers. 

Looking  at  casualty  statistics  for  these 
three  modes  and  difi^erent  passenger 
operations,  we  estimated  the  probable 
fatalities  given  a  successful 
transportation  security  incident 
occurred.  We  assume  that,  in  general,  a 
transportation  seciuity  incident  would 
have  a  higher  fatafity  rate  than  that  of 
an  accident  because  of  the  hostile 
motivation  behind  perpetrators'  actions 
deliberately  produce  more  severe 
consequences.  For  aircraft,  the  more 
severe  airline  crashes  were  used  to 
estimate  the  transportation  security 
incident  fatality  rate.  The  hostile  intent 
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may  also  render  certain  safety  measiues 
less  effective  in  a  transportation  security 
incident  compared  to  their 
demonstrated  performance  in  an 


accident.  We  also  considered  average 
occupancy  rates  for  each  mode  into  the 
calculations  to  estimate  a  relative 
potential  loss  of  life  comparison.  The 


table  below  compares  the  average 
estimated  fatality  rates  across  modes  for 
various  passenger-carrying  operations. 


Table  3.— Comparison  of  Estimated  Fatalities  by  Mode  and  Type  of  Incident 


Representative 
passenger  ca- 
pacity (poten- 
tial fatalities) 

Estimated  av- 
erage occu- 
pancy (percent 
of  capacity) 

Estimated  av- 
erage occu- 
pancy (number 
of  passengers) 

Fatality  average  rate  ^ 
(in  percent) 

Estimated  average  fatalities 

Mode 

Accident 

Accident 

TSI 

TSI 

Air(14CFR  135)  Com- 
muter Plane  

80 

189 

180 

1080 

640 

1154 
587 

49 

78 
75 
66 
66 
66 

72 
72 

72 

62 
142 
119 
713 
422 

831 
423 

35 

'74 

74 

5 

5 

5 

32 
32 

32 

80 
80 
25 
25 
25 

46 
46 

46 

46 

105 

6 

36 

21 

,      266 

135 

11 

50 
113 

30 
178 
106 

382 
194 

16 

Air(14CFR  121)  Large 
Pass.  Plane  

Rail  (single  commuter 
car)  

Rail  (6  car  commuter 
Train)  

Rail  (8  car  long-haul 
Pass.  Train)  

Maritime  2. 

(Subchapter  H)  Large 
Pass.  Vessels  (>100 
GT)  

Maritime^  (Femes- 
Sub.  H  &  K)  

Maritime  2  (Subchapter 
T)  Small  Pass.  Ves- 
sels (<150  pax.) 

^  Accident  data  from  the  National  Transportation  Safety  Board  and  USCG. 
2  Typical  passenger  capacity  for  USCG  Documented  vessels. 


Table  3  shows  that  per  plane/rail-car/ 
vessel,  the  estimated  loss  of  life  from  a 
transportation  security  incident  is 
estimated  to  range  from  a  low  of  16  per 
a  typical  small  passenger  vessel  to  a 
high  of  382  for  large  passenger  vessels. 
The  Coast  Guard  determined  that  based 
on  the  above  comparison  and  the  results 
of  the  N-RAT  vulnerability  scores  for 
vessels  that  result  in  two  "High" 
consequence  scores,  that  a  threshold  of 
150  passengers  is  appropriate.  We  also 
looked  at  the  N-RAT  vulnerability 
condition  for  a  "Catastrophic" 
consequence  score  and  determined  that 
added  measures  were  appropriate  for 
vessels  carrying  2.000  or  more 
passengers.  These  additional  security 
measure  requirements  for  larger 
passenger  vessels  and  the  terminals  that 
serve  them  are  justified  to  offset  their 
elevated  risk  from  a  transportation 
seciuity  incident. 

Gross  Tonnage  Threshold 
Determination 

The  N-RAT  was  also  limited  in  its 
sensitivity  to  identify  the  vessel  gross 
tonnage  that  sufficiently  pointed  to  a 
determination  of  the  terms  "economic 
disruption  in  a  particular  area, 
transportation  system  disruption,  or 
environmental  damage"  which  are 
required  elements  of  the  transportation 
security  incident  definition. 


Small,  dry-cargo  vessels  (gross 
tonnage  less  than  500)  were  identified 
by  the  N-RAT  results  as  vessels  of 
concern.  These  vessels,  regulated  under 
46  CFR  subchapter  I  and  in  the  gross 
toimage  range  of  15  to  500,  are  not 
required  to  comply  with  SOLAS  and 
thus  are  exempt  from  ISPS  Code 
requirements.  We  believe  this  creates  a 
significant  seciuity  vulnerability  that 
must  be  considered  and  addressed  at  an 
appropriate  level.  To  establish  the 
appropriate  threshold,  we  evaluated  the 
risk  for  a  transportation  security 
incident  posed  by  smaller  vessels  (gross 
tonnage  <500)  to  determine  where  a 
reasonable  threshold  should  be  drawn. 

The  N-RAT  results  showed  a 
significantly  greater  risk  for  vessels  of 
gross  tonnage  above  100  being  involved 
in  a  transportation  security  incident 
than  IW  smaller  vessels.  Based  on  the 
N-RA'^assessment,  the  smaller  vessels 
(gross  tonnage  <100)  are  unlikely  to  be 
involvedHn  a  transportation  seciuity 
incident  because  of  the  limited 
consequences  they  are  expected  to 
produce  due  to  their  limited  size  and 
speed.  A  review  of  the  domestic  freight 
vessels  that  are  documented  with  gross 
tonnage  under  100  reveals  that  less  than 
2  percent  of  these  vessels  are  capable  of 
causing  significant  consequences  to 
facilities  or  other  vessels,  and  that  some 
of  these  vessels  are  already  regulated 
under  this  rule  due  to  the  nature  of  the 


cargo  carried.  However,  because  of  their 
greater  dimensions  and  the  trades  in 
which  they  operate,  vessels  with  gross 
tonnage  above  the  100  threshold  do 
present  the  potential  of  being  involved 
in  a  transportation  security  incident.  A 
limited  analysis  of  potential  collision 
effects  leads  us  to  the  conclusion  that 
these  vessels  may  not  be  able  to  cause 
catastrophic  personnel  casualties  or 
environmental  damage.  However,  based 
on  our  knowledge  of  port  operations, 
navigable  waterways,  and  vessel  design, 
construction,  and  operations,  we  believe 
that  a  significant  risk  of  a  transportation 
security  incident  (one  "Catastrophic"  or 
two  or  more  "High"  consequence 
ratings)  exists  for  vessels  with  gross 
tonnage  above  100.  This  is  primarily 
driven  by  potential  impact  on  the 
economy,  national  defense,  or 
secondary  national  security  threat  from 
certain  scenarios.  Examples  of  these 
potential  effects  exist  in  Coast  Guard 
accident  reports  where  incidents 
documenting  the  blockage  of  channels 
in  various  rivers  and  ports  occurred  due 
to  vessel  casualties.  These  blockages 
resulted  in  substantial  economic 
impacts  as  the  mobility  and  commerce 
within  the  port  was  seriously  afiected. 

As  for  the  difference  in  the 
Convention  Measurement  tonnage  and 
the  Regulatory  Measurement  tonnage 
within  this  analysis,  we  used  the 
Regulatory  Measurement  where 
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assigned.  There  was  also  an  impelling 
reason  to  use  the  Regulatory 
Measiuement  for  implementing 
maritime  security  measiu^s  because 
there  is  a  significant  body  of  existing 
regulations  that  are  constructed  around 
this  measurement  system.  Therefore,  for 
application,  the  Regulatory 
Measurement  toi&age  (gross  register 
tons)  was  primarily  used  unless  a 
certain  maritime  security  requirement 
was  solely  meant  to  reduce  risk  on 
vessels  that  engage  in  international 
voyages. 

Based  on  the  above,  we  believe  that 
100  gross  register  tons  (and  not  15  gross 
register  tons)  is  a  reasonable  lower  end 
for  applicability  for  dry-cargo  vessels. 
We  are  also  regulating  those  vessels  in 
the  range  of  100-500  gross  register  tons 
that  are  not  covered  by  SOLAS  and  are 
therefore  exempt  from  ISPS  Code 
requirements. 

AIS  Threshold  Determination 

The  applicability  thresholds  used  for 
the  implementation  of  AIS  on  certain 
vessels  is  a  separate  issue,  for  which  we 
did  not  use  the  N-RAT.  The  MTSA 
clearly  mandates  AIS  applicability  in  46 
U.S.C.  70114  and  the  installation  dates 
are  included  in  MTSA  sec.  102(e).  The 
thresholds  for  vessels:  a  self-propelled 
commercial  vessel  of  at  least  65  feet  in 
overall  length;  or  a  passenger  vessel, 
carrying  more  than  a  number  of 
passengers  for  hire  determined  by  the 
Secretary;  or  a  towing  vessel  of  more 
than  26  feet  in  overall  length  and  600 
horsepower;  as  well  as  any  other  vessel 
for  which  the  Secretary  decides  that  an 
AIS  is  necessary  for  the  safe  navigation 
of  the  vessel,  are  related  to  both  safety 
and  security.  Thus  the  thresholds  are 
somewhat  lower  than  those  discussed 
above  for  vessels  at  a  high  risk  of  a 
transportation  security  incident. 

Applicability  Evaluation  for  Facilities 

The  N-RAT  results  indicate  that  the 
following  facilities  are  at  a  high  risk  of 
a  tr^sportation  security  incident  and 
therefore  are  required  to  meet  specific 
security  measures  as  laid  out  in  part  105 
of  subchapter  H: 

•  Facilities  that  handle  cargo  subject 
to  33  CFR  parts  126.  127,  or  154; 

•  Facilities  that  receive  vessels 
certified  to  carry  more  than  150 

•  passengers; 

•  Facilities  that  receive  commercial 
vessels  greater  than  100  gross  register 
tons  on  international  voyages,  including 
vessels  solely  navigating  the  Great 
Lakes;  and 

•  Fleeting  facilities/areas  for  barges 
carrying  cargoes  in  bulk,  regulated  by  46 
CFR  subchapter  D  or  O  or  carrying 
certain  dangerous  cargoes. 


The  N-RAT  results  indicate  that  the 
following  facility  types  are  at  a  lower 
risk  of  a  transportation  seciuity  incident 
and  are  therefore  subject  to  parts  101 
through  103  of  subchapter  H: 

•  Facilities  adjacent  to  the  navigable 
water  that  handle/store  cargo  that  is 
hazardous  or  a  pollutant; 

•  Facilities  tnat  receive  only  domestic 
bulk  non-hazardous  cargo; 

•  Facilities  that  service  a  vessel  that 
carries  fewer  than  150  passengers; 

•  Fleeting  facilities/areas  that  service 
barges  subject  only  to  46  CFR 
subchapter  I  or  barges  that  are  certified 
to  be  gas-fr«e  that  are  certificated  under 
subchapter  D  and  O:  and 

•  Oil  and  natural  gas  production, 
exploration,  or  development  facilities 
regulated  by  33  CFR  part  154  that 
engage  solely  in  the  exploration, 
development,  or  production  of  oil  and 
natxiral  gas;  and  do  not  meet  or  exceed 
the  operating  conditions  in  §  106.105  of 
the  Outer  Continental  Shelf  (OCS) 
Facilities  rulemaking  published 
elsewhere  in  today's  Federal  Register; 

•  Facilities  supporting  the 
production,  exploration,  or 
development  of  oil  and  natural  gas 
regulated  by  33  CFR  parts  126  or  154 
that  engage  solely  in  the  support  of 
exploration,  development,  or 
production  of  oil  and  natural  gas;  and 
transport  or  store  quantities  of 
hazardous  materials  that  do  not  meet 
and  exceed  those  specified  in  49  CFR 
172.800{b)(l)-{6);  or  stores  less  than 
42,000  gallons  of  cargo  regulated  by  33 
CFR  part  154; 

•  Mobile  facilities  regulated  by  33 
CFR  part  154; 

•  Isolated  facilities  that  receive 
materials  regulated  by  33  CFR  parts  126 
or  154  by  vessels  due  to  the  lack  of  rqad 
access  to  the  facilities  and  do  not 
distribute  the  material  through 
secondary  marine  transfers;  and 

•  Other  facilities  not  specifically 
addressed  in  part  105. . 

As  mentioned  in  the  above 
Applicability  for  Vessels  discussion,  the 
150-passenger  threshold  will  be 
reviewed  for  the  maritime  community 
when  other  agencies  of  DHS  (e.g.,  TSA) 
have  completed  their  assessment  of  the 
national  transportation  system  as  a 
whole  and  has  provided  guidance  on 
intermodal  thresholds  that  may  refine 
the  "significant  loss  of  life" 
determination  for  the  implementation  of 
the  MTSA.  We  are  concerned  about  the 
gap  that  may  be  created  by  requiring 
only  facilities  that  service  larger 
passenger  vessels  to  have  plans,  when 
some  other  facilities  that  service  only 
smaller  vessels  may,  at  any  point  in 
time,  have  an  aggregation  of  more  than 
150  passengers  on  a  facility  or  pier 


(such  as  commuters  at  small  passenger 
vessel  terminals).  In  addition,  small 
passenger  vessels  that  are  not  required 
by  subchapter  H  to  have  vessel  security 
plans  may  share  the  same  facility  as  a 
larger  passenger  vessel  for  which  a  plan 
is  required.  This  distinction  may  put  the 
facility  at  a  higher  risk  from  the  small 
passenger  vessel  and  therefore  is  a 
potential  "weak  link"  in  the  seciuity 
system.  Even  though  the  Vessel  Security 
interim  rule  found  elsewhere  in  today's 
Federal  Register  does  not  directly 
regulate  these  types  of  small  passenger 
vessels,  the  facility  seciuity  plan  must 
nevertheless  address  the  risks  presented 
by  accommodating  multiple  vessel 
types,  even  if  some  of  those  vessels  may 
not  have  individual  security  plans. 
Additionally,  the  AMS  assessment  may 
indicate  that  the  COTP  should  impose 
security  requirements  on  small 
passenger  vessels  through  the  use  of 
orders  or  security  zones  to  complement 
those  measures  being  implemented  by 
the  facility.  The  AMS  Plan  will  refiect 
what  additional  necessary  measures 
may  be  imposed  by  the  COTP  on  vessels 
and  facilities  not  subject  to  parts  104  to 
106  of  subchapter  H,  and  other  activities 
within  the  port  area,  at  the  three 
Maritime  Security  (MARSEC)  Levels. 
It  is  important  to  note  the  N-RAT 
focused  on  the  potential  for  certain 
vessels  and  facilities  to  be  involved  in 
a  marine-related  incident,  and  its  results 
reflect  that  relative  risk.  The  Coast 
Guard  took  this  approach  because  of  our 
longstanding  familiarity  with  vessel  and 
waterfix)nt  facilities,  because  it  was  a 
logical  follow-on  to  the  PS-RAT  efforts 
of  the  COTPs,  and  because  it  allowed  us 
to  meet  the  initial  mandates  of  the 
MTSA  to  promulgate  these  interim  rules 
as  soon  as  practicable.  However,  the 
MTSA  is  broader  and  permits  direct 
regulation  of  any  vessel  and  facility  that 
may  be  involved  in  a  transportation 
security  incident,  as  that  term  is  broadly 
defined.  This  could  include  those 
facilities  and  infrastructure  not 
traditionally  regulated  by  the  Coast 
Guard,  such  as  facilities  that  do  not 
have  accommodations  for  vessels  but 
are  nonetheless  on  or  adjacent  to  waters 
subject  to  the  jiuisdiction  of  the  U.S. 
The  Coast  Guard  is  currently  working 
with  other  agencies  of  DHS  (e.g.,  TSA> 
and  other  federal  agencies  to  assess  the 
seciuity  requirements  of  these  other 
vessels  and  facilities  located  on  at 
adjacent  to  waters  subject  to  the 
jurisdiction  of  the  U.S.  Therefore,  the 
interim  rules  published  today, 
especially  the  applicability  sections  of 
parts  104, 105,  and  106,  do  not  exhaust 
the  types  of  vessels  and  facilities  that 
may  be  regulated  under  the  MTSA.  We 
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may  be  involved  in  follow-on 
n^gulations  to  address  these  adjacent 
facilities  in  the  future.  In  the  interim, 
the  AMS  Plan  will  address  these  types 
of  facilities  and  COTPs  may  require 
specific  facilities  storing  dangerous  or 
■  pollutant  cargoes  to  add  seciuity 
measures  appropriate  to  their  operations 
and  the  MARSEC  Level. 

Applicability  Evaluation  for  Outer 
Continental  Shelf  (OCS)  Facilities 

The  N-RAT  results  indicate  that  the 
following  OCS  facilities  are  at  a  high 
risk  of  a  transportation  security  incident 
and  are  therefore  subject  to  part  106  of 
subchapter  H: 

•  OCS  facilities  that  produce  100 
thousand  barrels  of  oil  or  200  million 
cubic  feet  of  natural  gas  per  day  or 
regularly  host  more  than  150  personnel 
on  a  daily  basis  (may  exceed  diis 
number  for  periods  of  time  not  in  excess 
of  90  days). 

The  N-RAT  results  indicate  that  the 
following  OCS  facilities  are  at  a  lower 
risk  of  a  transportation  security  incident 
and  are  therefore  subject  to  parts  101 
through  103  of  subchapter  H: 

•  Unmanned  platforms  and  lower 
production  level  platforms. 

The  N-RAT  was  also  not  able  to 
provide  sensitivity  to  the  OCS  facility 
size  or  production  level  that  sufficiently 
pointed  to  a  determination  of  the  terms 
"significant  loss  of  life,  economic 
disruption  in  a  particular  area,    ' 
transportation  system  disruption,  or 
environmental  damage"  which  are 
required  elements  of  the  transportation 
security  incident  definition.  To  develop 
this  threshold,  we  worked  in 
conjunction  with  the  Minerals 
Management  Service  (MMS)  to  compare 
OCS  facility  production  rates  and 
operations  throughout  the  industry.  The 
150-person  threshold  was  also  used  to 
remain  consistent  with  the  vessel  and 
facility  thresholds.  Those  OCS  facilities 
that  do  not  fall  within  the  rather  narrow 
parameters  of  this  threshold  should 
consider  security  measures.  We  will 
continue  to  work  with  the  MMS  to 
validate  this  threshold  as  the  results  of 
the  other  agencies  of  DHS  (e.g.,  TSA) 
intermodal  comparisons  are  completed. 
In  the  interim,  the  AMS  Plan  will 
address  these  types  of  OCS  facilities  and 
COTPs  may  require  specific  offshore 
facilities  with  unique  or  higher-risk 
operations  to  add  security  measures 
appropriate  to  their'operations  and  the 
MARSEC  Level. 

Assessment  Limitations 

While  the  N-RAT  is  a  very  useful  tool 
and  offers  an  excellent  way  to  collect 
and  organize  expert  judgments  about 
security  risk  issues,  it  is  not  perfect.  One 


limitation  is  that  the  quality  of  the 
results  depends  directly  on  the 
knowledge  and  expertise  of  the  expert 
assessors.  Inexperienced  personnel  with 
limited  perspectives  will  produce 
results  with  limited  value.  It  is  essential 
that  seasoned  evaluators  with  a  broad 
experience  base  be  used  to  ensure  full 
consideration  of  multiple  aspects  of  the 
issues.-The  Coast  Guard  assessment 
teams  included  mid-career  and  senior 
professionals  with  experience  in  ship 
design,  construction  and  operation, 
hazardous  materials  and  facility 
inspections  as  well  as  waterways 
management  and  port  operations. 

Another  limitation  of  the  N-RAT  is 
that  it  looks  at  risk  in  a  relative  way. 
The  N-RAT  is  considered  a  "relative 
risk-indexing"  tool,  meaning  that  it  is 
only  useful  in  comparing  scenarios 
evaluated  with  the  tool.  The  N-RAT 
does  not  provide  a  measure  of  absolute 
risk  that  can  be  compared  to  other 
situations  not  evaluated  in  this  tool. 

A  third  limitation  is  that  the  N-RAT 
is  unable  to  measure  all  of  the  benefits 
attributable  to  intelligence  or 
information  gathering  initiatives,  which 
are  commonly  called  "Maritime  Domain 
Awareness  (MDA)  initiatives." 
Measures  such  as  AIS  increase 
awareness  and  may  provide  earlier 
detection  or  even  serve  as  a  deterrent  to 
a  transportation  seciuity  incident,  but 
the  assessment  tool  is  unable  to  captxue 
this  effect  based  on  the  factors  evaluated 
and  the  sensitivity  of  the  rating  scales. 
Increased  awareness  by  itself  does  not 
decrease  the  threat  or  vulnerability  at  a 
measiuable  level  subject  to  the 
sensitivities  of  the  model.  Therefore,  the 
expert  panel  was  luiable  to  account  for 
all  of  the  benefits  we  believe  should  be 
derived  fi-om  specific  MDA  initiatives. 

Since  the  N-RAT  results  highlight  the 
worst-credible  case  scenarios,  a  fourth 
limitation  is  that  the  listed  results  are 
not  sensitive  to  all  scenarios,  such  as  a 
high  profile  historically-based  incident. 
We  know  that  small  boats  loaded  with 
explosives  were  used  as  weapons  to 
attack  the  USS  COLE  and  the  tank  ship 
LIMBURG.  We  cannot  discoimt  the 
possibility  of  this  tjrpe  of  incident  in  the 
U.S.  or  against  U.S.  vessels  outside  of 
the  U.S.  It  is  our  belief  that  the  best 
means  of  deterring  such  an  incident,  to 
the  maximum  extent  practical,  is  to 
require  certain  facilities  used  in 
maritime  commerce  to  conduct  an 
assessment  of  their  vulnerability  to 
being  used  as  a  staging  area  for  terrorist 
activities.  These  facilities  would  then 
construct  a  detailed  plan  to  control 
access  to  the  facility,  permitting  the 
movement  or  entrance  of  only 
authorized  persons  and  cargoes  onto 
and  through  the  facility.  This  plan  will 


enable  the  facility  to  have  increased 
vigilance,  awareness  and  control  over 
those  vessels  and  persons  that  are 
served  by  the  facility.  We  also  believe 
the  possibility  of  a  "COLE-like" 
incident  can  be  reduced  by  requiring 
vessels  that  would  likely  be  the  target  of 
such  an  attack  to  likewise  assess  their 
vulnerability  to  such  an  incident  and 
similarly  develop  a  seciuity  plan.  This 
plan  would  include  procedures  for 
security  monitoring  and  increased 
security  vigilance,  including  security 
with  respect  to  vessel-to-vessel 
activities.  In  addition,  vessel  and  facility 
plans  should  include  how  they  would 
address  recreational  vessels 
approaching  that  they  reasonably 
suspect  may  pose  a  threat  to  them. 
These  facility  and  vessel  security 
requirements  will  be  complemented  by 
the  development  of  an  AMS  Plan 
involving  port  stakeholders.  This  plan 
will  address  the  security  measures  to  be 
implemented  for  all  port  activities  at 
different  security  levels.  The  control 
and  movement  of  vessels,  such  as  small 
vessels  that  could  be  used  as  a  weapon, 
will  be  considered  and  addressed  in  the 
AMS  Plan.  These  controls  would 
include  such  measures  as  the  possible 
restriction  of  all  small  vessel 
movements,  the  implementation  and 
through  enforcement  of  security  zones 
and  the  coordination  of  all  security 
patrols  in  the  port. 

Lastly,  the  threat,  vulnerability,  and 
consequence  scores  each  have  discrete 
values  associated  with  them.  Because 
there  were  only  5  scores  (1  through  5) 
for  each  input  variable,  the  level  of 
resolution  (or  "granularity")  of  the  risk 
calculations  was  limited.  This  was 
especially  true  when  assessing  the 
impact  of  risk  reduction  initiatives  or 
actions.  In  many  cases,  a  new  initiative 
or  action  may  have  a  distinct 
improvement,  but  not  enough  to  change 
a  score  assignment  (e.g.,  changing  the 
accessibility  score  from  a  score  of  4  to 
a  score  of  3). 

Discussion  of  Comments  to  Maritime 
Security  Public  Meetings 

As  mentioned,  the  notice  of  meeting 
published  on  December  30,  2002, 
requested  comments  on  requirements 
that  align  domestic  maritime  security 
requirements  with  the  ISPS  Code  and 
recent  SOLAS  cunendments,  to  comply 
with  section  102  (Port  Security)  of  the     . 
MTSA,  2002. 

General  Comments  for  all  public 
meetings.  Several  comments  and  issues 
were  discussed  at  all  seven  public 
meetings  that  reflect  general, 
overarching  concerns  of  the  maritime 
community  for  implementing  National 
Maritime  Security  requirements.  These 
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common  issues  are  included  in  the 
following  discussion. 

Commenters  voiced  the  desire  to 
ensure  we  align  the  maritime  security 
requirements  with  other  agencies  and 
States  that  have  already  tightened 
security.  We  have  been  working  with  all 
federal  agencies  that  have  security  or 
response  related  functions  and  in 
midtiple  venues  to  facilitate  the  various 
security  initiatives  related  to  homeland 
security.  The  joint  team  that  worked  on 
the  interim  rules  found  in  today's 
Federal  Register  is  just  one  example  of 
this  type  of  coordination.  Other  joint 
efforts  include  the  ongoing  work  to 
implement  the  Presidential  Decision 
Directive  PDD-63  on  critical 
infrastructure  protection  and  The 
National  Strategy  for  The>hysical 
Protection  of  Critical  Infrastructures  and 
Key  Assets.  The  Department  of 
Homeland  Security  [e.g.,  Information 
Analysis  and  Infrastructure  Protection) 
is  leading  this  critical  infrastructure 
program.  We  have  also  worked  with 
State  officials  that  have  implemented 
,  maritime  security  requfrements  and 
have  broadened  this  discussion  to 
include  all  State  level  homeland 
security  representatives  to  raise  the 
awareness  of  maritime  security  and  the 
importance  of  the  marine  elements  of 
the  national  transportation  system 
throughout  our  nation.  Further 
interagency  coordination  on  maritime 
security  issues  will  also  be  established 
when  the  National  Maritime 
Transportation  Advisory  Committee  is 
in  place.  We  anticipate  that  this 
Committee  will  assist  in  ensuring  the 
continued  coordination  of  all  involved 
in  maritime  security  on  a  national 
scope. 

On  a  related  issue,  commenters 
requested  to  know  how  other  cargo- 
handling  requirements  or  proposals  by 
other  agencies  would  affect  the 
maritime  industry.  Cargo  security 
measures  are  ad(fressed  in  46  U.S.C. 
70116.  Secure  Systems  of 
Transportation,  and  Section  111, 
Performance  Standards,  of  the  MTSA. 
Section  111  has  an  implementation  date 
of  January  1,  2004.  Other  agencies  of 
DHS  (e.g.,  TSA  and  the  Bureau  of 
Customs  and  Border  Protection)  are 
responsible  for  these  sections  of  the 
MTSA  and  will  work  with  the  Coast 
Guard  in  implementing  them.  The  other 
agencies  of  DHS  (e.g.,  TSA  and  the 
Bureau  of  Customs  and  Border 
Protection)  are  actively  working  toward 
developing  the  cargo  seciuity  measures 
called  for  in  these  sections.  They  have 
assembled  an  interagency  team  to 
evaluate  the  proposds  for  supply  chain 
security  submitted  for  Operation  Safe 
Commerce  (OSC)  and  hope  to  have 


cooperative  agreements  signed  by 
summer  2003  to  analyze  supply  chain 
security  and  to  prototype  procedural 
and  technological  solutions  to  supply 
chain  security. 

The  information  gleaned  from  the 
OSC  effort,  as  well  as  information 
gleaned  from  other  cargo  security  and 
productivity  initiatives  and  from 
experience  in  other  cargo  seciuity 
programs,  will  form  the  foundation  of 
forthcoming  cargo  security  regulations. 
We  recognize  that,  although  cargo 
security  will  be  a  component  in  vessel 
and  facility  security  plans,  facilities  and 
vessels  will  not  want  to  create  and 
install  cargo  security  technologies  in 
advance  of  these  cargo  security 
requirements,  out  of  a  concern  that  the 
technologies  they  create  or  install  will 
not  meet  the  requirements.  Guidelines 
will  be  developed  and  provided  for 
acceptable  cargo  security  measures  that 
can  be  used  until  the  cargo  security 
requirements  are  promulgated.  These 
guidelines  will  address  procedural 
measures. 

Again,  related  to  interagency 
coordination,  some  commenters  stressed 
the  need  to  harmonize  any  requirements 
with  the  Research  and  Special  Program 
Administration  (RSPA).  RSPA 
published  a  final  rule  amending  49  CFR 
part  172  in  the  Federal  Register  on 
Tuesday,  March  25,  2003,  (68  FR 
14510).  The  final  rule  established  new 
requirements  to  enhance  the  security  of 
hazardous  materials  transported  in 
commerce.  Like  the  maritime  security 
interim  rules  discussed  in  this 
rulemaking,  shippers  and  carriers  of 
certain  highly  hazardous  materials  must 
develop  and  implement  security  plans 
that  address  three  issues:  personnel 
security;  imauthorized  access;  and 
enroute  security.  In  addition,  all 
shippers  and  carriers  of  hazardous 
materials  must  assure  that  their 
employee  training  includes  security 
awareness  training  and,  for  shippers  or 
carriers  of  certain  highly  hazardous 
materials,  in  depth  employee  training 
for  each  hazardous  material  employee. 
While  RSPA's  final  rule  allows  training 
that  is  conducted  and  security  plans 
that  are  prepared  to  meet  regulations, 
standards,  protocols,  or  guidelines 
issued  by  other  entities,  the  final  rule 
comes  into  effect  before  the  interim 
rules  for  maritime  security.  Shippers 
and  carriers  must  be  in  comphance  with 
the  RSPA  final  rule  by  September  26, 
2003.  Shippers  and  carriers  that  are 
required  to  meet  the  interim  rules  for 
maritime  security  discussed  in  this 
rulemaking  will  have  to  submit  seciu-ity 
plans  no  later  than  December  2003.  As 
a  result,  shippers  and  carriers  that  must 
comply  with  both  the  RSPA 


requirements  and  the  maritime  security 
requirements  will  need  to  ensure  the 
September  date  is  met.  In  order  to 
minimize  duplicative  efforts,  we 
recommend  those  shippers  and  carriers 
develop  and  implement  the  training  and 
security  plan  components  of  the 
maritime  security  interim  rules  that  also 
meet  the  standards  of  the  revised  49 
CFR  172.800  by  September  26,  2003  in 
order  to  comply  with  the  RSPA 
requirements.  Because  the  RSPA 
relations  do  not  require  plan  review, 
by  completing  and  implementing  those 
portions  of  the  maritime  security 
interim  rules  that  fulfill  the  RSPA 
regulations,  a  shipper  or  carrier  will 
comply  with  the  RSPA  regulations.  lu 
other  words,  if  a  Vessel  or  Facility 
Seciu-ity  Plan  is  completed  and 
implemented  but  not  yet  approved  by 
the  Coast  Guard,  if  it  contains  the 
elements  mandated  by  the  RSPA 
regulations  the  shipper  or  carrier  will 
comply  with  RSPA.  Once  the  Vessel  or 
Facility  Security  Plan  is  approved,  both 
requirements  will  be  met. 

Finally,  the  Environmental  Protection 
Agency  (EPA)  also  has  existing 
regulations  for  non-transportation- 
related  onshore  facilities  and  certain 
offshore  facilities  to  prevent  the 
discharge  of  oil  and  to  prepare  plans  for 
responding  to  discharges  of  oil  or 
substantial  threats  of  discharges  of  oil. 
The  Coast  Guard  and  the  EPA  will 
continue  to  explore  the  impacts  of  these 
maritime  security  interim  rules  on 
facilities  imder  EPA  jurisdiction  and 
will  clarify  the  impacts  of  the  maritime 
security  regulations,  if  any,  before 
publishing  a  final  rule.  These  maritime 
security  interim  nUes  are  not  intended 
to  require  the  owner  or  operator  of  a,/ 
facility  under  EPA  jurisdiction  to  amend 
the  Facihty  Response  Plan  (FRP)  or 
Spill  Prevention  Control  and 
Countermeasure  (SPCC)  Plan.  We  do  not 
intend  to  require  the  National  Schedule 
Coordination  Committee  to  modify  the 
existing  schedule  for  exercise. 
Additionally,  we  do  not  intend  to 
require  the  owner  or  operator  of  a 
facility  imder  EPA  jurisdiction  to  amend 
the  facility's  EPA-approved  training 
program,  exercises,  or  drills  or  record 
keeping  of  such  training,  exercises,  or 
drills.  The  maritime  security  regulations 
for  training,  exercises,  drills,  and  record 
keeping  in  these  interim  rules  are 
strictly  within  the  purview  of  the  new 
legislative  mandate  for  security  and  may 
be  combined  with  existing  training, 
exercises,  or  drills,  where  appropriate. 

Commenters  requested  that  we 
recognize  industry-developed  standards 
that  achieve  an  equivalent  level  of 
security  to  the  SOLAS  and  ISPS  Code 
requirements.  We  have  been  working  on 
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security-related  issues  and  have 
discussed  or  required  security  measiu^s 
on  vessels  and  facilities  (including 
offshore  facilities)  since  well  before  the 
development  of  the  ISPS  Code  or  the 
MTSA.  In  this  work,  we  have  reviewed 
and  assisted  in  the  development  of 
many  industry  standards  for  security 
that  implement  high  security  standards 
and  are  effective  in  preventing  security- 
related  incidents.  In  addition,  we  have 
worked  with  many  States  that  have 
successfully  developed  crime 
prevention  standards  for  the  maritime 
community  that  are  substantial  and 
effective.  Recognizing  the  substantial 
body  of  work  in  various  maritime 
industry  sectors  on  security,  we 
anticipate  recognized  industry- 
developed  standards  to  provide  the 
backbone  for  implementing  many  of  the 
security  measures  contained  in  the 
maritime  security  interim  rules  found  in 
today's  Federal  Register.  Key  to  this 
recognition  will  be  a  comprehensive 
review  of  the  industry-developed 
standard  to  determine  whether  it  is 
equivalent  to  the  security  requirements 
being  met  by  those  using  the  standards 
foiuid  in  the  maritime  seciuity  interim 
rules  in  today's  Federal  Register.  It  is 
imperative  that  the  industry-developed 
standards  be  deemed  equivalent  in 
order  to  ensiu-e  that  those  vessels  and 
facilities  that  use  the  industry- 
developed  standards  and  have  a  high 
likelihood  of  experiencing  a 
transportation  security  incident  have 
adequately  reduced  their  risk  to  the 
benefit  of  the  entire  U.S.  Marine 
Transportation  System  (MTS). 

Commenters  requested  that  the 
requirements  be  flexible  enough  to  tailor 
measiues  to  different  industries  and  be 
performance  based  rather  than 
prescriptive.  Fimdamental  to  the 
requirements  for  security  has  been  the 
concept  of  a  security  assessment.  This 
assessment  is  specifically  linked  to 
security  plans  and  is  focused  on  a 
vessel,  facility,  or  port  as  a  unique 
operation.  Thus,  the  assessment  results 
drive  the  security  measures 
implemented  to  set  or  increase  each 
security  level  and,  thus,  make  each  plan 
unique  as  well  as  performance-based. 
The  enforcement  of  security  measures  is 
always  difficult  when  dealing  with  a 
purely  performance-based  system,  as 
opposed  to  a  prescriptive  one;  however, 
in  this  case,  it  will  be  clear  whether 
access  control,  for  example,  exists  or 
does  not.  The  requirements  contained  in 
the  maritime  security  interim  rules 
foimd  in  today's  Federal  Register 
include  clear  measures  to  conduct 
standard  security  assessments  and  draft 
standard  security  plans  throughout  the 


maritime  community.  This  approach 
will  result  in  security  plans  which 
incorporate  specific  measures,  unique  to 
the  operation,  but  in  overall  alignment 
with  the  objectives  of  all  plans,  to  detect 
and  deter  a  transportation  seciuity 
incident. 

Commenters  requested  that  the 
requirements  be  consistent  among  ports. 
We  recognized  the  need  for  industry  to 
have  requirements  tailored  to  their 
specific  and  diverse  operations  yet  be 
afforded  the  consistency  of  the  larger 
port-wide  security  measiu-es.  This  said, 
no  port  has  the  same  critical  operations 
or  geographic  constraints,  which  make 
mandating  the  same  security  measiues 
ineffective.  However,  we  believe  the 
framework  of  assessments  and  plans  as 
laid  out  in  the  maritime  security  interim 
ruleis  found  in  today's  Federal  Register, 
provides  the  consistency  between  ports 
and  will  be  effective.  This  approach 
should  ensure  industry  concerns  are 
addressed  within  each  COTP's  area  of 
responsibility.  Each  AMS  Plan  will  also 
be  reviewed  and  approved  at  both  the 
District  and  7\rea  level  to  assess 
consistency  across  the  maritime 
community  and  to  emphasize 
coordination  across  all  borders. 
Additionally,  we  have  included  some 
flexibihty  in  the  AMS  Plan 
requirements  so  that  some  geographic 
areas  can  be  treated  as  systems,  such  as 
the  Western  Rivers,  the  Great  Lakes,  or 
the  OCS.  This  geographic  coordination 
of  security  measures  to  encompass  an 
entire  system  will  promote  effective  as 
well  as  efficient  maritime  secimty  for 
all. 

Commenters  raised  concern  on  the 
restrictions  to  mariner  shore  leave, 
detention  aboard  their  vessels,  and 
service  provider  access  to  mariners, 
such  as  port  chaplains,  union 
representatives,  etc.  This  is  a  very 
important  issue  and  it  is  addressed  in 
the  Vessel  and  Facility  Security  interim 
rules  found  elsewhere  in  today's 
Federal  Register.  The  interim  rules 
encourage  both  the  vessel  and  the 
facility  operators  to  coordinate  shore 
leave  for  mariners,  as  well  as  procedures 
for  access  through  the  facility  by 
visitors,  including  port  chaplains  and 
union  representatives. 

Commenters  raised  concern  over  the 
high  cost  of  requirements  and  disparity 
between  federal  funds  for  the  maritime 
versus  the  aviation  sectors.  We 
understand  that  many  believe  the  cost  of 
security  is  overwhelming.  The 
requirements  in  this  set  of  interim  rules 
focus  on  those  on  those  vessels  and 
facilities  that  are  at  a  higher  risk  of 
having  a  transportation  security 
incident.  We  have  developed  flexible 
measiuBS  to  meet  the  security 


requirements.  The  disparity  between 
funding  available  between 
transportation  modes  is  outside  the 
scope  of  this  rulemaking.  There  are, 
however,  programs,  such  as  the 
Maritime  Security  Grant  Program, 
which  is  funded  through  the 
Transportation  Security  Administration 
and  jointly  administered  by  the 
Maritime  Administration,  Coast  Guard 
and  the  Transportation  Security 
Administration.  This  grant  program  can 
provide  some  funding  for  owners  and 
operators  regulated  under  subchapter  H. 
An  excellent  reference  for  this  program 
can  be  found  at  https:// 
www.portsecuritygrants.dot.tsa.net. 

Commenters  voiced  a  desire  to  have 
the  Transportation  Security  Card 
requirements  promulgated  quickly.  As 
discussed  imder  issue  number  37  in  the 
Specific  Comments  on  the  40  issues 
listed  in  the  public  notice  section  below, 
there  are  many  credentialing  efforts  in 
development.  46  U.S.C.  70105, 
Transportation  Secimty  Cards, 
addresses  imescorted  personnel  access 
to  secure  areas  of  facilities  and  vessels. 
Other  agencies  of  DHS  [e.g.,  TSA)  are 
responsible  for  implementing  this 
section  of  the  MTSA.  Other  agencies  of 
DHS  (e.g.,  TSA)  are  developing  the 
Transportation  Worker  Identification 
Credential  (TWIC)  tliat  will  be  a 
transportation  system-wide  common 
credential,  used  across  all  modes,  for  all 
U.S.  transportation  workers  requiring 
imescorted  physical  and  logical  access 
to  secure  areas  of  our  transportation 
system.  The  goal  is  to  have  one 
standardized  credential  that  is 
universally  recognized  and  accepted 
across  our  transportation  system  and 
can  be  used  locally  within  the  current 
facility  infi^structure.  We  recognize  that 
personnel  access  control  will  be  a 
component  in  vessel  and  facility 
security  plans,  and  understanding  that 
facilities  and  vessels  will  not  want  to 
create  and  install  personnel  access 
control  systems  in  advance  of  the  TWIC 
infrastructure.  In  order  to  address  these 
competing  concerns,  guidelines  will  be 
developed  jointly  by  other  agencies  of 
DHS  (e.g.,  TSA)  and  the  modal 
administrations,  and  will  provide  for 
acceptable  personnel  access  control 
measures  that  can  be  used  until  the 
TWIC  is  available.  These  guidelines  will 
address  procedural  measures. 

Commenters  requested  that  we 
provide  guidelines  on  training 
requirements  for  vessel  and  facility 
security.  The  ISPS  Code  specifies  the 
designation  of  a  Company  Security 
Officer,  Ship  Secimty  Officer  and  a  Port 
Facility  Security  Officer  and  details 
their  required  competencies,  duties,  and 
responsibilities.  To  supplement  these 
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requirements,  the  IMO  is  developing 
model  courses  that  identify  the  key 
competencies  for  each  of  the  three 
security  officer  positions.  The  U.S.  and 
India  have  been  asked  by  the  IMO  to 
develop  these  model  courses  by 
September  2003.  ^ ' 

bi  addition  to  the  ongoing 
international  training  initiatives,  section 
109  of  the  MTSA  requires  the  Secretary 
of  Transportation  to  develop  standards 
and  curricula  to  allow  for  the  education, 
training,  and  certification  of  maritime 
security  personnel.  This  task  has  been 
delegated  to  MARAD,  which  has 
chai:ged  a  group  of  experts  at  the  U.S. 
Merchant  Marine  Academy  (USMMA) 
with  developing  the  training 
requirements  for  the  three  seciuity 
officer  positions  as  well  as  the 
requirements  for  any  other  personnel 
with  security  dulies.  The  USMMA 
working  group  has  developed  a  base- 
level  curriculum  for  maritime  security 
education.  This  cxuriculum  was  refined 
through  public  outreach  that  included 
an  international  conference  hosted  by 
MARAD  at  the  USMMA  on  March  20, 
2003. 

The  "Conference  on  Maritime 
Security  Standards  and  Curricula"  drew 
136  delegates  from  the  U.S.  and 
numerous  other  countries.  The  meeting 
focused  on  the  framework  for  seven 
model  courses  that  had  been  provided 
to  attendees  prior  to  the  conference.  The 
seven  model  course  frameworks 
discussed  were: 

1.  "Vessel  Seciuity  Officer;" 

2.  "Company  Security  Officer;" 

3.  "Facility  Seciuity  Officer;" 

4.  "Maritime  Security  for  Vessel 
.Personnel  with  Specific  Seciuity 
Duties;" 

5.  "Maritime  Security  for  Facility 
Personnel  with  Sf>ecific  Security 
Duties;" 

6.  "Maritime  Security  for  Military, 
Security  and  Law  Enforcement 
Personnel;"  and 

7.  "Maritime  Security  Awareness." 
The  discussions  also  included  issues 

related  to  certification  of  personnel  and 
quality  control  of  training  courses.  A 
panel  consisting  of  the  USMMA 
working  group  members  and 
representatives  from  the  Coast  Guard, 
TSA  and  MARAD  also  responded  to 
questions  and  comments  from 
participants  as  part  of  the  conference 
forum. 

Ongoing  interagency  collaboration 
and  efforts  to  harmonize  international 
and  U.S.  requirements  have  led  to  the 
expansion  of  this  project  to  include  the 
development  of  three  model  maritime 
security  courses  for  the  IMO.  In 
cooperation  with  the  government  of 
India,  the  working  group  prepared  and 


submitted  draft  model  courses  for  the 
Ship  Security  Officer,  the  Company 
Security  Officer,  and  the  Port  Facility 
Security  Officer  to  the  IMO  by  May  30, 
2003.  Following  review  by  an  IMO 
validation  panel,  the  finalized  courses 
will  be  forwarded  to  the  IMO  not  later 
than  September  8,  2003. 

Therefore,  the  requirements  in  the 
vessel  security  and  facility  security 
interim  rules  found  elsewhere  in  today's 
Federal  Register  require  the  Vessel 
Security  Officer,  Company  Seciuity 
Officer  and  Facility  Security  Officer 
positions  to  have  designated  personnel 
and  company-certified  qualifications 
until  other  training  provisions  are 
complete.  For  company-certified 
qualifications,  we  anticipate  that  owners 
and  operators  will  use  the  model 
courses  as  guidance.  Further  work  on 
training  requirements  and 
implementation  of  the  security 
measures  may  indicate  a  need  to  require 
formal  training  for  these  positions, 
which  could  be  promulgated  under  a 
separate  rulemaking. 

Commenters  requested  that  the 
process  used  to  determine  the 
applicability  of  security  requirements 
and  their  value  be  explained.  We  have 
discussed  the  initial  assessment  and 
subsequent  application  of  these  interim 
rules  in  the  Applicability  of  National 
Maritime  Security  Initiatives  discussion 
above.  Additionally  we  have  discussed 
the  value  of  implementing  security 
measures  throughout  the  maritime 
community  in  the  Benefit  Assessment 
section  of  this  rule. 

Some  commenters  were  concerned 
about  the  idea  of  applying  international 
standards  to  domestic  trade.  In  the 
public  notice  of  meeting,  we  included 
an  appendix  that  had  the  ISPS  Code  and 
the  new  security-related  SOLAS 
amendments.  We  took  this  approach  to 
provide  the  public  with  an  opportunity 
to  comment  on  a  body  of  work  that 
substantially  represented  the 
international  security  requirements  and 
current  best  practices  for  maritime 
security.  As  stated  previously,  we  had 
been  working  on  security-related  issues 
and  discussed  or  required  security 
measures  on  vessels  and  facilities  since 
well  before  the  development  of  the  ISPS 
Code  or  the  MTSA.  We  took  these 
requirements  and  discussions  further  by 
proposing  comprehensive  measures  for 
security  in  our  submission  to  the 
MSC76  IMO  meeting  in  May  2002. 
These  proposals  were  developed  with 
respect  to  security  as  a  system,  because 
fundamental  security  must  be 
universal — terrorists  attack  foreign  and 
domestic  targets  without  bias.  The 
flexibility  to  tailor  security  plans  and 
measures  based  on  a  security 


assessment  is  a  key  to  ensuring  that  a 
vessel,  on  either  a  domestic  or  non- 
domestic  route,  has  operational  security 
sufficient  to  deter,  to  the  maximum 
extent  practical,  a  transportation 
security  incident.  The  fact  that  domestic 
transportation  links  are  as  viable  as 
international  avenues  for  a  terrorist 
attack  makes  this  systems  approach 
even  more  important,  i.e.,  foreign  and 
domestic  vessels  must  have  security 
measures  in  place  on  the  same 
timeframe,  making  it  more  difficult  to 
transfer  the  threat  of  a  transportation 
security  incident  to  a  "softer"  target. 
Finally,  the  application  of  ISPS,  part  B, 
to  all  vessels  ensures  a  consistency  of 
security  measures  implemented  while 
in  U.S.  ports. 

Specific  Comments  on  the  40  Issues 
Listed  in  the  PubUc  Notice 

In  the  notice,  we  specifically 
requested  response  to  40  issues,  helping 
to  shape  the  regulations  published  in  all 
six  interim  rules.  A  discussion  of  the 
responses  to  each  of  the  issues  raised  in 
the  notice  follows. 

1.  Obligations  of  Contracting 
Government  with  Respect  to  Security. 
The  SOLAS  amendments  (Regulation  3) 
and  ISPS  Code  (part  A.  section  4,  and 
part  B,  paragraph  4)  lay  out  a  series  of 
requirements  for  Contracting 
Governments  and  Administrations  to 
mandate  security  levels  that  are 
appropriate  for  their  vessels  and  ports. 
In  the  notice,  we  explained  our 
intention  to  implement  these 
requirements  in  coordination  with  the 
Homeland  Security  Advisory  System 
(HSAS)  and  asked  for  comments  on  how 
to  relay  information  to  the  maritime 
community  on  changes  in  security 
levels,  as  well  as  methods  to  provide  the 
public  a  forum  to  report  suspicious  acts. 

Many  commenters  viewea  as 
imperative  that  the  threat  and  security 
level  information  be  provided  quickly 
and  by  all  means  available,  including 
seciue  Web  sites  or  e-mail.  They  also 
felt  that  the  information  should  be 
provided  to  all  components  of  the 
maritime  conununity,  including 
recreational  boaters  and  shore-side 
personnel,  should  be  formalized,  and 
should  be  provided  proactively.  In  this 
interim  rule,  the  process  for  this 
communication  is  formalized  through 
the  AMS  Plan,  which  will  include  all 
forms  of  communication  available  to  the 
COTP  in  coordination  with  the  private 
sector,  State,  local,  and  Federal 
agencies.  Therefore,  a  standard 
communication  method  will  be 
established  across  the  nation, 
complemented  with  regional  methods  to 
ensure  wide  dissemination  of  threat 
information  and  security  requirements. 
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As  discussed  in  the  Notice  for  Meeting, 
the  Coast  Pilot  and  Broadcast  Notice  to 
mariners  will  remain  key 
communication  tools  for  vessels 
imderway  or  coming  to  the  U.S.  from 
foreign  ports. 

Other  commenters  suggested  that  the 
MARSEC  Level  should  be  directly 
linked  to  the  HSAS  at  all  levels.  This 
contrasts  with  the  comments  of  many 
others  who  voiced  a  concern  about 
changing  levels  due  to  the  HSAS 
system,  based  on  threat  information  not 
specifically  related  to  the  maritime 
commimity  nor  a  specific  region. 
Therefore,  they  suggested  adopting  a 
separate  security  level  mechanism  or 
incorporating  some  flexibility  into  the 
alignment  of  HSAS  to  the  MARSEC 
Level.  We  stated  in  our  notice  of 
meeting  that  we  were  considering  a  link 
with  the  HSAS  levels  and  were 
implementing  the  MARSEC  Level 
system  to  ensure  both  flexibility  for  the 
maritime  community,  as  well  as  to  align 
with  the  3-level  international  seciuity 
level  system.  This  remains  oiu-  intent 
and  we  have  coordinated  these 
alignments  with  DHS.  The  regulations 
lay  out  further  discussion  of  the 
MARSEC  Levels  and  their  alignment 
with  HSAS  Threat  Conditions  [see  Table 
101.205). 

Some  conunenter?  stressed  that 
coordination  with  other  agencies  was 
needed,  and  that  two-way 
conununications  was  important  to  the 
seciuity  of  the  waterfront  and  its 
operations,  as  is  the  ability  to  report 
incidents  that  are  out  of  the  ordinary. 
Concern  was  also  noted  by  some  that 
the  communications  procedures  should 
directly  inform  the  Facility  Seciuity 
Officers,  the  Company  Security  Officers, 
and  the  Vessel  Security  Officers  while 
underway,  in  lay  up,  or  after  hours, 
since  toll-fr«e  numbers  do  not  always 
work  from  overseas  locations  or  are 
sometimes  reported  as  busy.  We  have 
included  other  means  for 
communicatidn  at  the  local  and  national 
levels  in  this  interim  rule  to  provide 
alternative  means  for  providing 
information  on  suspicious  activity.  We 
are  working  to  develop  advanced 
information  technologies  to 
interconnect  agencies,  organizations, 
vessels,  and  personnel.  The  advanced 
information  technologies  will  facilitate 
the  rapid  transmission  of  critical  safety 
and  security  information  both  vertically 
and  horizontally.  Additionally,  we 
expect  to  build  a  strong  communication 
process  with  Company  Security 
Officers,  Vessel  Security  Officers,  and 
Facility  Security  Officers  at  both  the 
national  and  area  levels  once  these 
Officers  are  designated  and  the  owner  or 


operator  provides  their  contact 

information  to  us. 

2.  Procedures  for  Authorizing  a 
Recognized  Security  Organization 
(RSO).  The  ISPS  Code  (part  A,  section 
4,  and  part  B,  paragraph  4)  allows 
Contracting  Governments  to  delegate 
certain  security  related  duties  to  a  RSO. 
In  order  to  ensure  proper  initial 
implementation  of  the  MTSA  and 
SOLAS,  particularly  with  the 
accelerated  implementation  timelines, 
the  Coast  Guard  discussed  in  the  Notice 
of  Meeting  its  intent  not  to  delegate 
authority  to  an  RSO  and  requested 
comments  on  RSO  authorities, 
.  qualifications,  and  competencies  (other 
than  those  listed  in  the  ISPS  Code,  part 
B,  paragraph  4.5). 

Some  comments  indicated  that  class 
societies,  while  possibly  suitable  for 
RSO  delegation,  should  not  be 
considered  because  of  the  aggressive 
timeline  to  review  assessments  and 
plans.  Similarly,  others  indicated  their 
strong  support  for  the  Coast  Guard  to 
retain  all  approval  authorities,  citing 
that  delegation  would  defeat  the 
purpose  and  intent  of  the  MTSA.  In 
contrast,  some  commenters  disagreed, 
stating  that  the  Coast  Guard  did  not 
have  adequate  resources.  They 
requested  that  the  Coast  Guard  delegate 
its  authority  to  an  RSO,  establish  a 
timeline  for  when  we  would  begin 
consideration  of  RSOs,  and  provide 
instructions  on  how  RSOs  should 
request  consideration.  We  have  retained 
in  this  regulation  the  intent  to  keep  the 
approval  of  assessments,  plans,  emd 
other  security  measures  as  a  Coast 
Guard  function.  While  it  is 
understandable  that  organizations 
within  the  maritime  community  would 
seek  to  have  thefr  security  expertise 
recognized,  the  Coast  Guard  believes  it 
is  imperative  to  maritime  and  homeland 
security  to  ensure  consistent  application 
of  the  requirements  found  in  the  interim 
rules  and  will  conduct  the  required 
reviews  and  approvals  without 
delegation,  at  this  time.  A  timeline  and 
further  delegation  discussions  may  be 
provided,  once  a  stable,  nationwide 
foundation  for  maritime  security  has 
been  established. 

As  for  the  adequacy  of  the  list  of  RSO 
competencies  provided  in  the  ISPS 
Code,  part  B,  some  commenters 
considered  it  an  adequate  list,  while 
others  indicated  that  there  should  be 
additional  qualifications,  such  as  a 
familiarity  with  national  and  local 
security  plans.  We  believe  this  list 
encompasses  the  essential  qualifications 
and  competencies  of  organizations  that 
wish  to  assist  the  maritime  industry  in 
the  development  of  their  security 
assessments  and  plans.  The  comment  on 


knowledge  of  local  security  plans  has 
merit  and  should  be  considered  in 
addition  to  the  ISPS  Code,  part  B, 
competencies  by  those  hiring  security 
personnel. 

3.  Consideration  of  Other 
Organizations  Competent  in  Maritime 
Security.  In  our  Notice  of  Meeting,  we 
discussed  the  potential  need  within  the 
maritime  community  for  assistance  with 
the  development  of  security  assessments 
and  plans  from  organizations 
advertising  maritime  security 
competency.  We  asked  for  comments  on 
whether  we  should  establish  a  standard 
for  these  organizations  or  companies 
and  vet  them  against  a  benchmark,  such 
as  the  one  in  the  ISPS  Code,  part  B, 
paragraph  4.5. 

Several  commenters  requested  that  we 
develop  standards  or  at  least  an  outline 
of  what  they  should  expect  from  a 
company  that  professes  maritime 
security  competency  and  many  also 
stated  that  the  ISPS  Code,  part  B,  list 
was  sufficient.  Some  commenters  went 
further  to  suggest  that  we  put  this 
standard  into  guidance  rather  than 
regulations  or  leave  it  to  the  trade 
organizations  to  develop,  because  of 
concern  over  rigid  requirements  » 

favoring  larger  companies  and, 
therefore,  limiting  the  flexibility  of 
owners  and  operators.  Many  * 

commenters  did  not  believe  the  Coast 
Guard  needed  to  vet  these  maritime 
security  organizations,  however,  many 
suggested  that  examples  of  acceptable 
plans  would  be  helpful  to  smaller 
operators.  In  contrast,  other  commenters 
stated  that  a  list  of  organizations  which 
meet  industry  or  trade  organization 
standards  should  be  provided,  and  some 
went  further  to  recommend  the  Coast 
Guard  certify  organizations,  thus 
creating  the  basis  for  a  new  industry. 
Finally,  some  commenters  requested 
that  we  develop  and  mandate  industry 
standards  for  waterbome  security  and 
armed  guards. 

In  these  interim  rules,  we  reference 
ISPS  Code,  part  B,  paragraph  4.5,  as  a 
list  of  competencies  all  owners  and 
operators  should  use  to  guide  their 
decision  on  hiring  a  company  to  assist 
with  meeting  the  regulations.  We  may 
provide  further  guidance  on 
competencies  for  maritime  security 
organizations,  as  necessary,  but  do  not 
intend  to  list  organizations,  provide 
standards  within  the  regulations,  or 
certify  organizations.  We  consider 
standards  and  requirements  for 
waterbome  security  and  armed  guards  a 
subset  of  the  above  discussion.  While 
these  security  measures  may  be 
appropriate  for  some  vessels  or  facilities 
at  a  particular  MARSEC  Level,  they  are 
not  necessary  for  all  situations.  Thus, 
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we  have  indicated,  in  only  the  vessel 
and  facility  security  interim  rules  found 
elsewhere  in  today's  Federal  Register, 
that  they  are  among  the  additional 
measures  that  owners  or  operators  may 
consider  implementing,  specifically  at 
heightened  security  levels,  and  COTPs 
may  impose,  when  deemed  necessary  to 
ensure  maritime  security  in  certain 
situations.  The  standards  for  private 
armed  security  guards  are  a  matter  of 
State  and  local  law,  as  are  the  legal 
parameters  for  use  of  force.  There  are 
also  differing  standards  that  apply  to 
armed  private  waterbome  security  in 
some  States  and  local  jurisdictions. 
Even  though  the  interim  rules  do  not 
address  standards  for  private  seciu-ity 
guards  in  subchapter  H,  considering  this 
a  matter  of  State  and  local  law  and 
private  contract  between  the  owners  and 
operators  of  vessels  and  facilities  and 
the  seciuity  company,  we  intend  to 
work  with  State  homeland  security 
representatives  to  encourage  the  review 
of  ail  standards  related  to  armed 
personnel  and  the  services  that  they 
provide  to  the  maritime  community. 

4.  Procedures  for  Accepting 
Alternatives  and  Equivalencies.  The 
Notice  of  Meeting  discussed  that  the 
SOLAS  amendments  to  Chapter  XI-2, 
Regulation  11  and  12  along  with  ISPS 
Code,  part  B,  paragraphs  4.26  and  4.27, 
allow  us  to  permit  alternatives  and 
equivalencies  to  the  security 
requirements  for  U.S.  flag  vessels  if  they 
are  at  least  as  effective  as  the  mandates 
and  are  reported  to  IMO.  This,  provision 
is  relevant  to  those  vessels  operating  on 
international  voyages  aind  certificated  by 
the  U.S.  The  issue  of  industry  standards 
was  raised  to  cover  domestic 
requirements,  and  is  separate  from  the 
alternative  and  equivalencies  provisions 
in  SOLAS.  The  Coast  Guard  indicated 
its  intent  in  the  Notice  of  Meeting  to 
make  alternative  and  equivalency 
determinations  at  the  national  level  and 
requested  comment  on  the  provisions  of 
alternatives  and  equivalencies,  as  well 
as  the  process  to  submit  a  proposal  to 
us  for  consideration  (suggesting  a 
process  similar  to  46  CFR  30.15  or 
70.15). 

Many  commenters  suggested  that 
alternatives  and  equivalency 
determinations  were  needed  to  ensure 
compliance,  yet  allow  for  the  unique 
international  operations  within  some 
regions  or  in  specific  industries.  Many 
commenters  also  supported  the  idea  of 
a  "master  plan"  for  their  vessel  fleet  or 
facilities  that  would  eliminate  some 
work  and  still  effectively  capture  the 
security  measures  for  the  individual 
vessels  or  facilities  covered.  Some  also 
asked  if  an  appeals  process  would  be 
included  so  a  higher  authority  could 


reconsider  equivalency  and  alternative 
determinations.  A  few  commenters 
requested  that  this  provision  be 
delegated  to  the  local  level  rather  than 
be  done  at  Coast  Guard  Headquarters  to 
account  for  unique  regional  operations. 
Many  commenters  also  stated  that  the 
submission  process,  as  it  exists  for 
safety  (46  CFR  70.15)  or  subchapter  W, 
is  adequate  as  long  as  it  is  timely. 

We  have  included  the  alternatives  and 
equivalency  provisions  in  this  interim 
rule  to  provide  vessel  and  facility 
owners  and  operators  the  flexibility  to 
request  them.  However,  they  will  only 
be  approved  if  they  are  determined  to  be 
equivalent  to  the  security  requirements 
in  subchapter  H  and  33  CFR  parts  120 
and  128,  if  applicable.  The  provisions  of 
submission  and  the  appeal  process  are 
also  included  in  the  regulations 
presented  in  this  interim  rule.  Because 
the  equivalency  and  alternative 
determinations  are  obligations  under 
SOLAS  and  the  ISPS  Code,  the  Coast 
Guard  is  placing  the  decision  to  accept 
equivalents  and  alternatives  at  the 
Commandant  level,  at  this  time.  This 
will  ensure  consistency  and  retain 
control  over  the  U.S.  flag  administration 
obligation.  As  always,  State,  local  and 
regional  expertise  will  be  used  when 
reviewing  alternatives  and 
equivalencies,  as  appropriate  for  the 
proposals. 

5.  Procedures  for  Accepting  Industry 
Standards.  In  addition  to  the 
equivalencies  and  alternative  provisions 
discussed  above,  we  discussed  in  the 
Notice  of  Meeting  that,  for  those  vessels 
that  are  currently  not  required  to  meet 
SOLAS,  industry  standards  could  be 
accepted  as  an  equivalent  or  alternative. 
We  sought  comment  on  the  concept  of 
accepting  industry  standards  and  asked 
whether  an  independent  audit  could 
also  be  used  in  conjunction  with  this 
system.  We  also  requested  comment  on 
the  intent  to  review  these  standards  at 
the  national  level  and  provide  a 
submission  process  similar  to  that  found 
at  46  CFR  50.20-30. 

An  overwhelming  number  of 
commenters  strongly  supported  this 
proposal  and  voiced  endorsements  for 
various  industry  standards,  both  for 
vessels  and  facilities,  which  are  either 
published  and  in  use  or  ciurently  Under 
development.  Some  commenters 
recommended  that  industry  standards 
for  assessments  already  exist  that  could 
be  determined  equivalent  to  the 
assessment  requirements  proposed  in 
the  Notice  of  Meeting  and  should  be 
considered.  Many  commenters 
indicated  they  intend  to  submit  their 
standards  for  approval  and  will  also 
seek  approval  for  plans  or  assessments 
already  conducted  to  meet  State 


requirements.  Several  commenters  also 
stated  that  an  independent  audit  should 
not  be  required  if  the  vessel  is  already 
inspected  by  the  Coast  Guard.  Many 
commenters  also  requested  that  the 
industry  standards  or  alternatives  be 
approved  at  the  local  or  regional  level 
rather  than  at  the  Commandant  level. 
Additionally,  some  commenters 
expressed  the  desire  to  have  the 
industry  standards  reflect  lower  security 
measiues  requirements  that  would  not 
be  equivalent  to  those  discussed  in  the 
Notice  of  Meeting. 

We  have  considered  the  acceptance  of 
industry  standards  to  be  a  key  element 
of  implementing  the  requirements  of  the 
MTSA.  The  public  meeting  response  to 
our  questions  on  this  issue  indicates 
that  the  industry  is  willing  to  tailor 
security  standards  to  their  industries' 
needs  and  work  with  us  to  implement 
them.  The  i^sue  of  equivalency  is 
fundamental  to  implementing  an 
effective  system  of  maritime  security. 
Therefore,  equivalency  is  a  requirement 
for  the  acceptance  of  industry  standards 
in  the  regulations  presented  in  this 
interim  rule.  When  a  security 
assessment  is  conducted  on  a  vessel  or 
facility  operation,  the  resultant  security 
measiues  that  can  logically  mitigate  and 
meet  the  security  risks  are  tailored  to 
the  situation.  Thus,  an  industry 
standard  for  the  small  passenger 
industry  will  be  different  from  the 
industry  standard  for  chemical  ships, 
simply  based  on  the  difference  in  their 
respective  vulnerabilities  and  the 
associated  consequence  of  a 
transportation  security  incident.  To 
accon-modate  this  wide  diversity  of 
industry  standards  and  substantiate 
their  equivalency  to  the  requirements  in 
subchapter  H,  the  review  and  approval 
of  industry  standards  will  remain  at  the 
Commandant  level.  However,  we  intend 
to  coordinate  review  of  industry 
proposals  with  the  local  and  regional 
levels,  if  appropriate.  In  addition, 
standards  already  developed  to  meet 
State  requirements  or  other  industry 
concerns  may  be  submitted  for  an 
equivalency  review  and  subsequently 
approved  under  the  requirements  of  this 
section,  if  found  appropriate.  In  the 
requirements  of  this  interim  rule,  we 
have  titled  this  industry  standard 
concept,  "Alternative  Seciuity 
Programs,"  because  it  is  a  broader  term 
that  implies  a  program  or  system  that  is 
more  inclusive,  i.e.,  an  industry 
association  or  a  company  could  submit 
these  requests  for  consideration. 

6.  Declaration  of  Security  (DoS).  The 
ISPS  Code  (part  A,  section  5)  requires 
Contracting  Governments  to  determine 
when  a  DoS  is  required  for  vessels  and 
facilities  conducting  vessel-to-port  or 


39256  Federal  Register / Vol.  68,  No.  126 /Tuesday.  July  1,  2003 /Rules  and  Regulations 


vessel-to-vessel  activities.  A  DoS  is  a 
document  that  establishes  an  agreement 
between  a  vessel  and  a  facility,  or 
between  vessels,  on  their  seciuity 
arrangements  to  ensure  their 
coordination  and  communication  is 
clearly  set  out. 

In  the  notice  of  meeting,  we  requested 
commer  ts  addressing  recommendations 
for  those  operations  or  seciuity  levels 
when  the  DoS  would  be  appropriate  to 
facilitate  coordination  of  security 
measures  between  a  vessel  and  facility. 
As  requested,  we  received  comments 
addressing  oiu  question.  Comments 
supported  the  intent  of  the  requirements 
but  expressed  confusion  at  when  it  was 
needed.  In  particular,  ferry  operators 
questioned  if  they  would  be  required  to 
submit  a  DoS  for  every  transit.  Other 
conunenters  suggested  that  the  DoS  only 
be  required  at  higher  MARSEC  Levels  (2 
and  3)  for  specific  operations  and  are 
not  appropriate  for  domestic  vessels. 
Additionally,  conunenters  suggested 
that  transfers  that  are  brief  or  involve 
barges  should  not  have  DoS 
requirements. 

We  believe  a  DoS  is  a  valuable 
security  conununication  tool  for  vessels, 
facilities  and  for  COTPs.  While  a  DoS  is 
generally  a  MARSEC  Levels  2  or  3  tool, 
there  are  certain  operations  that  benefit 
from  added  coordination  between  the 
facility  and  the  vessel.  In  the  AMS 
requirements  found  elsewhere  in 
today's  Federal  Register,  each  AMS 
Plan  will  be  required  to  address  DoS 
requirements  for  certain  operations 
within  the  ports,  especially  related  to 
MARSEC  Levels  2  and  3.  In  addition, 
the  AMS  Plan  will  be  required  to 
include  the  procedures  for  what  actions 
to  take  when  vessels  are  at  a  higher 
MARSEC  Level  than  the  Port  and 
request  a  DoS  or  other  security  measures 
in  order  to  enter  the  Port.  A  DoS  will 
not  be  required  for  all  vessels  and  all 
facilities  in  all  operations.  In  addition  to 
the  requirements  found  in  the  AMS 
Plan,  both  the  Vessel  Seciuity  and  the 
Facility  Security  interim  rules  found 
elsewhere  in  today's  Federal  Register 
discuss  when  and  for  what  operations  a 
DoS  will  be  required.  We  have 
determined  that  some  operations  always 
require  a  DoS  and  therefore  vessels 
engaged  in  those  operations  may  need  to 
complete  a  DoS  on  a  regular  basis,  due 
to  their  high-risk  operations  or 
locations.  However,  we  believe  a 
standing  procedure  or  agreement  can  be 
used  to  meet  this  requirement.  The 
COTP  may  determine,  based  on  the 
localized  repetitive  nature  of  an 
operation,  that  a  standing  agreement 
which  lays  out  the  information  in  a  DoS, 
can  replace  the  daily  use  of  the  DoS. 


We  also  requested  comments  in  our 
public  notice  on  how  long  a  DoS  should 
be  kept  on  file  (we  suggested  2  years) 
and  asked  how  the  format  of  a  DoS 
should  be  promulgated  (guidance  or 
regulation).  In  addition,  the  ISPS  Code 
allows  flag  administrations  to  give 
guidance  on  when  their  ships  should 
request  a  DoS  during  a  port  call  or  when 
interacting  with  other  vessels.  Many 
conunenters  suggested  that  a  2 -year  time 
frame  for  record  retention  was  much  too 
long.  Many  conunenters  also  noted  that 
they  preferred  guidance  rather  than 
regulation  on  the  format  for  a  DoS. 
Based  on  comments  we  received  and  to 
further  align  with  the  ISPS  Code 
requirements,  the  Vessel  Security 
requirements  found  elsewhere  in 
today's  Federal  Register  include 
requirements  to  keep  DoS's  on  file  for 
the  vessel's  last  10  port  calls.  The 
Facility  Security  requirements  found 
elsewhere  in  today's  Federal  Register 
include  requirements  to  keep  DoS's  on 
file  for  at  least  90  days.  As  for  DoS 
format,  the  interim  rules  mentioned 
above  specify  required  elements  for  a 
DoS  to  ensure  facility  and  vessel  forms 
are  acceptable  for  COTP  reviews.  For 
U.S.  flag  vessels,  we  intend  to  provide 
guidance  to  Company  Security  Officers 
on  when  to  request  a  DoS  based  on 
vessel  operations  and  world  threat 
conditions. 

7.  Security  of  Information  Contained 
in  Port,  Vessei  and  Facility  Security 
Assessments  and  Plans.  The  ISPS  Code, 
part  A.  sections  9  and  16.  and  the  MTSA 
(46  U.S.C.  section  70101(d))  require  • 
documents  related  to  security, 
especially  security  assessments  and 
plans,  to  be  kept  in  a  manner  that  is 
protected  fi-om  unauthorized  access  or 
disclosure.  In  our  notice  of  meeting,  we 
asked  for  comments  on  whether  a 
classification  for  sensitive  seciu-ity 
material  wOuld  be  useful  in  the 
implementation  of  National  Maritime . 
Security  initiatives. 

The  majority  of  conunenters 
supported  a  designation  for  all  security- 
related  materials  to  ensure  this 
information  is  not  available  to  the 
general  public  and  some  requested  a 
higher  security  designation  such  as 
what  the  Defense  Department  is  using. 
Some  other  commenters  did  not  want  a 
security-related  designation  because 
they  wished  to  ensure  the  Freedom  of 
Information  Act  remained  primary  to  all 
information.  Other  commenters 
suggested  that  individuals  should  have 
clearances  to  see  this  material  or  that 
the  Coast  Guard  be  the  only  agency 
allowed  to  review  the  material.  In 
contrast,  some  State  and  local 
government  representatives  stated  their 
wish  to  have  access  to  the  material  and 


wanted  us  to  include  provisions  for  this 
access.  Additionally,  some  commenters 
stated  that  a  federal  preemption  clause 
was  needed  for  this  designation  to 
ensure  that  if  material  was  protected 
ft'om  disclosure  at  the  federal  level,  a 
loophole  at  the  State  or  regional  level 
did  not  compromise  its  security. 

Security-related  information  has 
traditionally  not  been  in  the  public 
forum  since  it  inherentiy  puts  at  risk  the 
very  system  that  is  being  protected. 
Understanding  the  imperative  need  to 
safeguard  maritime  security  material  to 
ensure  its  dissemination  does  not  make 
the  vessel,  facility,  or  port  vulnerable  to 
a  transportation  security  incident,  we 
have  included  provisions  in  this  interim 
rule  noting  this  type  of  material  is  to  be 
designated  as  SSI  in  accordance  with  49 
CFR  part  1520.  Information  designated 
as  SSI  is  generally  exempt  under  FOIA. 
and  we  believe  that  State  disclosiue 
laws  that  conflict  with  49  CFR  part  1520 
are  preempted  by  that  regulation. 

We  did  not  believe  that  a  security 
designation  above  SSI  was  needed  for 
this  material  however,  we  did  include 
provisions  in  this  interim  rule  for  a 
COTP  to  designate  a  higher  level  of 
security  if  there  are  provisions  in  the 
AMS  Plan  that  indicate  a  higher  level  is 
appropriate.  Access  to  the  AMS  Plan 
will  be  limited  to  those  on  the  Area 
Maritime  Security  (AMS)  Committee 
that  have  agreed  to  protect  the  material 
in  a  manner  appropriate  to  its  security 
sensitivity  and  have  a  need  to  know  the 
material.  Guidance  on  SSI  and  its  use 
will  be  issued  to  assist  AMS  Committee 
members,  consistent  with  49  CFR  part 
1520.  For  material  that  is  designated  at 
a  level  higher  tiian  SSI,  the  COTP  will 
screen  AMS  Committee  members  for 
appropriate  clearances  and  take 
precautions  appropriate  to  the  material's 
sensitivity.  Individuals  and  Federal 
agencies  outside  those  with 
transportation  oversight  authority  will 
not  be  allowed  to  view  plans  or 
assessments  of  vessels  and  facilities 
unless  circumstances  provide  a  need  to 
view  it.  As  stated  in  the  Vessel  Security 
interim  rule  found  elsewhere  in  today's 
Federal  Register,  certain  portions  of 
each  vessel  security  plan  and 
assessment  must  be  made  accessible  to 
authorities;  however,  those  portions  not 
required  to  be  disclosed  are  protected 
with  the  SSI  designation  and  need-to- 
know  criteria.  Owners  and  operators  of 
vessels  and  facilities  may  also  request  a 
determination  of  a  higher  designation 
than  SSI  for  their  plans.  The 
Commandant  or  the  COTP,  whoever  is 
responsible  for  reviewing  the  security 
plan,  will  retain  the  designation 
authority.  In  all  cases,  the  material,  if 
retained  by  a  Federal  agency,  must  be 
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safeguarded  to  the  appropriate 
designation. 

Part  Security  Provisions 

8.  Port  Security  Plans  and 
Committees.  The  requirements  for  port 
plans  stem  from  the  development  of  the 
new  SOLAS  amendments  and  the  ISPS 
Code  as  well  as  the  MTSA  (46  U.S.C- 
sections  70103,  70104  and  70112).  The 
definition  of  port  facilities  is  broad  and 
covers  all  aspects  of  the  interface 
between  a  ship  and  a  facility,  including 
anchorages  and  other  areas  typically 
considered  by  the  U.S.  as  public 
waterways,  as  well  as  other  structures 
located  under,  in,  on,  or  adjacent  to  U.S. 
navigable  waters.  Thus,  in  the  public 
meeting  notice,  we  discussed  our 
intention  to  invoke  the  alternative 
provided  in  ISPS  Code,  part  A,  section 
16.4.  and  combine  facility  plans  with  a 
port  plan  to  encompass  all  waters 
subject  to  the  jurisdiction  of  the  U.S. 
The  majority  of  the  SOLAS  amendments 
and  ISPS  Code  requirements  would  be 
applied  to  U.S.  facilities  to  ensine  a 
seamless  ship-to-facility  security 
interface.  However,  the  port  security 
requirements  will  be  the  overarching 
instrument  for  implementing  security 
commimications  and  ensiuing 
compliance.  These  port  requirements 
will  be  developed  through  a  port  area 
plan  (AMS  Plan)  and  the  port  security 
committee  (AMS  Committee),  hi  our 
notice,  we  asked  for  comments  on  who 
should  be  on  the  port  committee  and 
how  we  could  ensure  participation. 

The  comments  we  received  on  the 
committee's  membership  included  a 
very  broad  range  of  suggestions.  Some 
commenters  suggested  that  only  law 
enforcement  entities  and  relevant 
government  agencies  participate.  In 
contrast,  many  commenters  requested 
that  the  committee's  membership  be 
truly  inclusive — representing  the 
smallest  of  recreational  boater,  to  the 
largest  facility;  all  types  of  shore-side 
service  providers,  labor  representatives, 
and  the  myriad  govenmient  agencies  on 
all  levels.  Many  comments  stated  the 
COTP  should  head  the  committee  and  a 
few  comments  stated  that  the  COTP  and 
the  Port  Authority  should  co-chair  the 
committee. 

Commenters  suggested  that  COTPs 
could  ensure  participation  in  the 
committees  by  widely  disseminating 
notices  about  committee  meetings,  have 
general  public  meetings,  and  hold 
working  meetings  to  develop  security 
plans.  Some  commenters  recommended 
a  small  executive  decision-making 
group  with  a  large  inclusive  group  for 
input.  Some  commenters  felt  there 
should  be  Port  Secinity  Conunittees  in 
coastal  ports  only  and  volimtary 


participation  with  public  meetings. 
Others  added  that  Port  Security 
Committees  should  be  limited  to  port 
users  and  those  with  security  expertise. 

Because  the  AMS  Plan  is  pivotal  to 
the  U.S.  implementation  of  the 
international  security  requirements  and 
is  also  key  to  our  MTSA  mandates,  we 
have  included  provisions  prescribing 
the  development  of  AMS  Plans, 
committees,  and  other  port-level 
security  measures  in  the  "Area  Maritime 
Security"  {USCG-2003-14733)  interim 
rule  foimd  elsewhere  in  today's  Federal 
Register.  This  part  establishes  the  AMS 
Committee,  imder  the  direction  of  the 
COTP,  and  indicates  that  membership  to 
the  committee  is  meant  for  those  with 
certain  skills,  port  operational 
knowledge,  and  should  represent  all 
aspects  of  the  maritime  community. 

9.  Port  Security  Assessments 
Requirement.  In  our  notice,  we  also 
discussed  Port  Security  Assessments 
(PSAs),  as  discussed  in  ISPS  Code  (part 
A,  section  15,  and  part  B  paragraphs 
15.1  through  15.16)  as  well  as  the  MTSA 
(46  U.S.C.  section  70102).  Many 
assessments  of  this  type  have  already 
been  performed  in  ports  and  should  be 
a  good  foundation  for  this  requirement. 
Since  the  assessment  will  be  integral  in 
the  development  of  the  AMS  Plan,  we 
requested  comments  on  if  the 
committees  would  be  able  to  provide 
the  experience  and  expertise  needed  to 
do  a  security  assessment  and  if 
assessments  had  already  been 
conducted. 

Several  commenters  stated  that  they 
felt  that,  with  the  assistance  of  the  local 
Coast  Guard,  there  would  be  adequate 
expertise  wijhin  the  port  area  to 
conduct  a  port  wide  assessment.  In 
contrast  a  few  commenters  stated  that 
the  Coast  Guard  or  a  third  party  should 
conduct  the  assessments  because  the 
knowledge  level  within  the  port  is  not 
sufficient.  Other  commenters  stated  they 
did  not  think  certain  ports  even  needed 
to  do  an  assessment  because  of  the 
port's  location.  Several  conunenters  also 
noted  that  the  Coast  Guard,  both 
nationally  and  locally,  has  aheady 
conductedport  secmity  assessments. 

Om-  COTPs  have  been  working  with 
Port  Security  Committees  and  Harbor 
Safety  Committees  successfully  for  some 
time.  From  this  positive  and 
participatory  interaction,  we  strongly 
believe  that  the  knowledge  and 
expertise  to  successfully  accomplish  an 
AMS  assessment  currently  resides  in 
each  port,  notably  within  the 
membership  of  the  current  Port  Security 
Committee.  We  believe  that  every  port 
needs  to  conduct  a  port  security 
assessment  regardless  of  its  location.  It 
is  important  to  remember  that  the 


current  regulations  and  the  international 
code  are  intended  to  strengthen  marine 
elements  of  the  national  transportation 
system  as  well  as  lay  out  a  baseline  for 
each  section  of  the  system  to  attain.  It 
is  not  our  intent  for  ports  that  have 
already  undertaken  secmity  assessments 
to  have  to  reinvent  the  wheel,  rather  we 
encourage  AMS  Committees  to  take  any 
assessment  that  has  previously  been 
conducted  and  use  it  as  a  reference 
document. 

10.  Port  Security  Control  of  Vessels, 
Facilities,  and  Operations.  The 
requirements  for  control  of  vessels  are 
outlined  in  the  SOLAS  amendments. 
Regulation  XI-2/9.  and  the  ISPS  Code, 
part  B.  paragraphs  4.29  through  4.46.  In 
the  notice,  we  discussed  our  intention 
to  implement  control  measines  as 
detailed  in  the  SOLAS  amendments  and 
ISPS  Code  requirements.  However, 
these  measures  are  not  exhaustive  and. 
where  appropriate.  COTPs  will  exercise 
authority  under  50  U.S.C.  191.  as 
implemented  at  33  CFR  part  6.  33  U.S.C. 
1226.  33  CFR  parts  160  and  165,  and 
other  measures  consistent  with 
international  law.  to  ensure  maritime 
security.  In  addition,  we  outlined  our 
intent  to  ask  the  Port  Security 
Committee  (AMS  Conunittee)  to  review 
areas  within  the  port,  such  as  fleeting 
areas,  regulated  navigation  areas, 
anchorages,  and  areas  near  facilities,  to 
assess  whether  these  areas  should  have 
seciuity  zones  or  patrol  requirements 
established  at  certain  seciu-ity  levels.  We 
asked  for  comments  on  the  concept  of 
a  set  of  security  zones  or  requirements 
set  out  in  this  pre-designated  fashion 
with  a  specific  procedure  for  triggering 
its  implementation  through  a  broadcast 
notice  to  mariners  or  security  level 
conununication  to  the  maritime 
community.  We  asked  if  such  a  pre- 
designation  would  assist  mariners  and  if 
other  possible  control  measures  would 
be  recommended. 

Many  commenters  supported  the 
concept  of  a  pre-designated  system  of 
waterway  and  facility  restrictions  and 
stated  it  would  be  advantageous  for 
planning  and  preparation.  They 
continued  by  suggesting  that  at  times  of 
heightened  security,  we  should  use 
existing  maritime  communications 
procedures  as  well  as  any  other  means 
to  ensure  vessels  are  advised  to  hold,  or 
move  to  designated  anchorage  outside  of 
port.  Other  commenters  wanted  to 
ensure  that  the  barge  and  towing 
industry  was  consulted  on  any 
decisions  to  restrict  the  waterway.  Some 
commenters  stressed  that 
communication  methods  of  these  pre- 
designations  should  include  the  entire 
maritime  community  such  as 
recreational  boaters  and  shore-side 
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interests.  A  few  commenters  also 
^  suggested  that  other  control  measures 
would  include  setting  barriers  and 
booms  to  deter  seaward  access. 

As  stated  previously,  the  AMS  Plan 
and  the  supporting  committee  is  an 
integral  part  of  the  port  security 
initiative.  Measures  that  mitigate 
security  risks  to  the  port  for  each 
security  level  will  be  a  main  element  of 
the  AMS  Plan  as  discussed  in  the  "Area 
Maritime  Seciuity"  (USCG-2003- 
14733)  interim  rule  found  elsewhere  in 
today's  Federal  Register.  We  have 
outlined  in  these  requirements  a  broad 
range  of  communication  methods 
intended  to  include  all  sections  of  the 
port  community  and  requirements  for 
the  AMS  Committee  to  evaluate  all 
options  available  to  restrict  or  control 
activities  in  each  port  at  each  MARSEC 
Level.  However,  the  COTP  may 
independently  exercise  his  or  her  broad 
statutory  and  regulatory  authority  to 
implement  any  measures  deemed 
necessary  to  ensure  maritime  security. 

11.  Port  Security  Training  and 
Exetvises.  In  the  notice,  we  explained 
that  ISPS  Code  (part  A,  section  18  and 
part  B,  paragraphs  18.1  through  18.6) 
detail  training,  drills,  and  exercise 
requirements  for  port  facilities.  We 
requested  comments  on  whether  the 
maritime  conununity  would  participate 
in  port-level  security  exercises  and  what 
type  of  exercise  is  most  desirable.  We 
also  asked  for  comments  on  existing 
port  seciuity  training  programs.  Most 
commenters  stated  that  while  they 
would  participate  in  port-level  security 
exercises,  a  12  to  18  months  frequency 
was  preferred.  They  also  suggested  that 
the  COTP  should  vary  drill  schedules  to 
reflect  local  conditions/threats. 
Commenters  also  suggested  that  only 
small  portions  of  the  Seciuity  Plan  be 
exercised  at  a  time  and  recommended 
that  communications  be  tested  more 
frequently  than  other  sections  of  the 
plan.' Some  commenters  stressed  that 
combining  security  exercises  with  port 
pollution/disaster  exercisers  preferable, 
and  that  tabletop  exercises  or  seminars 
should  be  considered  in  lieu  of  a  full 
exercise.  A  few  commenters  stated  that 
industry  already  trains  security 
personnel  and  others  commented  that 
there  should  be  no  requirements  for 
training.  Other  commenters 
recommended  self-certified  security 
training  at  the  port-level  and  some 
believed  Coast  Guard  auxiliaries  need 
security  training. 

We  believe  that  exercises  and  training 
are  imperative  to  keeping  security 
measures  and  plan  requirements 
ourent.  To  ensure  that  the  entire  port 
conununity  participates,  we  want  to 
establish  exercise  programs  that  are 


inclusive  and  training  that  is  exportable. 
In  the  "Area  Maritime  Security" 
(USCG-2003-14733)  interim  rule  found 
elsewhere  in  today's  Federal  Register, 
requirements  for  exercises  and  drills  are 
included.  To  add  flexibility,  provisions 
have  been  made  to  credit  tabletop 
exercises  as  well  as  full  deplojonent 
exercises.  We  anticipate  that  security 
will  be  a  part  of  all  port-level  exercises 
such  as  pollution  response  or  rescue 
drills.  In  addition,  due  to  the  nature  of 
most  ports,  high-profile  public  events 
such  as  marine  parades  or  festivals  will 
likely  mean  an  actual  exercise  of  the 
ATMS  plan  that  meets  the  intent  of  the 
exercise  requirements.  While  these 
high-profile  public  events  would  require 
a  marine  event  permit,  we  will  not 
require  that  marine  event  permits  I  e 
obtained  for  port-level  training 
exercises.  Training  requirements  for 
port  personnel  have  not  been  included 
in  the  interim  rule.  It  should  be  noted 
however,  that  the  MARAD  is  developing 
education  and  training  guidelines  for 
maritime  security  professionals,  some  of 
which  are  intended  for  port  security 
personnel.  We  intend  to  evaluate  these 
guidelines  when  developed,  and 
determine  at  that  time  whether  further 
requirements  are  needed  to  ensure  the 
competency  of  security  personnel  at  the 
port-level. 

Vessel  Security  Provisions 

12.  Incorporation  by  Reference.  In  the 
notice  of  public  meeting,  we  discussed 
the  concept  of  accepting  national,  State, 
and  industry  security  standards  to  meet 
certain  security  requirement(s),  such  as 
a  vessel  seciu-ity  plan  that  incorporates 
the  use  of  motion  detection  equipment 
that  meets  an  accepted  national 
standard.  We  requested  that 
commenters  share  known  national. 
State,  or  industry  standards  that  could 
be  used  as  an  equivalent  to  our 
requirements  in  the  marine  environment 
and  we  asked  them  if  they  would  use 
such  standards,  if  available. 

Many  commenters  supported  our 
concept  noting  the  flexibility  of  using 
existing  standards,  such  as  the  ones 
prepared  by  the  intrusion  detection  and 
siuveillance  industries.  A  few 
commenters  stated  that  while  they 
supported  using  existing  standards,  they 
were  concerned  about  conflicts  and 
incompatibility  between  current 
security  equipment  and  equipment  used 
for  shipboard  operations,  while  several 
others  approved  of  the  flexibility  of 
using  equivalent  standards  and  stated 
that  as  long  as  we  approved  the  use  of 
the  standard  they  would  submit  it  as  an 
equivalent  standard  to  the  requirements. 
Other  commenters  stated  that  they  were 
against  the  use  of  industry  standards 


and  feared  the  Coast  Guard  would 
micro-manage  vessel  security 
operations. 

Traditionally  we  incorporate  by 
reference  equipment  standards  we  feel 
are  appropriate  to  use  in  the  maritime 
environment  to  enable  vessel  and 
facility  owners  and  operators  the 
flexibility  to  use  standards  they  are 
familiar  with  as  well  as  ones  that  are 
appropriate  to  meet  the  requirements.  In 
the  maritime  security  regulations  for 
subchapter  H  found  in  today's  Federal 
Register,  there  are  no  national.  State,  or 
industry  equipment  standards 
incorporated  by  reference  because 
specific  standards  were  not  identified. 
However,  a  section  in  this  interim  rule 
(part  101)  has  been  reserved  for  listing 
equipment  standards  for  incorporation, 
if  found  appropriate  in  the  future. 

13.  Obligations  of  the  Company.  In 
the  public  notice  we  discussed  the 
concepts  in  SOLAS  amendments 
(Regulation  4  and  5)  and  the  ISPS  Code 
(part  A,  section  6,  and  part  B, 
paragraphs  6.1  through  6.8)  that  obligate 
the  company  for  certain  requirements. 
We  requested  comments  on  these 
obligations  and  whether  they  were 
sufficient  to  address  maritime  security. 
We  also  asked  for  comments  on  how  to 
treat  the  special  relationship  between 
towing  companies  and  barges. 

Many  commenters  felt  that  this 
provision  would  clarify  the  companies' 
responsibility  to  the  vessel  and  address 
any  potential  manning  issues,  while  a 
few  comments  stated  that  the 
requirements  for  a  company  were 
"excessive"  or  that  the  ISPS  Code  did 
not  address  the  requirements  needed. 
Many  comments  stated  that  an 
independent  audit  of  the  Vessel 
Security  Plan  would  be  valuable  in 
determining  if  the  company's 
obligations  and  responsibilities  were 
addressed  and  properly  implemented. 

In  regards  to  the  relationship  between 
tows  and  barges,  a  large  number  of 
comments  stated  that  the  towing  vessel 
should  be  responsible  for  the  security  of 
the  barge  while  it  is  under  their  control. 
Several  other  comments  recommended 
that  security  at  fleeting  areas  be 
regulated. 

We  support  holding  the  company  to 
security-related  obligations  that  will 
ensure  companies  and  the  vessels 
communicate  on  issues  related  to 
security,  and  help  to  ensure  that  any 
problems  are  resolved  in  an  efficient 
manner.  We  believe  proper 
implementation  cannot  work  without 
the  company  and  the  vessel  fulfilling 
their  obligations  as  stated  in  the  ISPS 
code.  The  company  is  essential  to 
ensuring  that  the  right  people  with  the 
right  skills  are  in  the  Company  Seciuity 
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Officer,  and  Vessel  Security  Officer 
positions.  A  company  will  not  need  to 
establish  new  internal  guidance  to 
satisfy  the  requirements  if  it  already  has " 
guidance  in  another  dociunent  that 
meets  the  requirements  of  the  ISPS 
Cjode. 

We  reviewed  the  concept  of  an 
iildependent  audit  and  have  addressed 
it  in  the  Vessel  Security  interim  rule 
found  in  today's  Federal  Register.  The 
unique  relationship  between  a  towing 
vessel  and  its  tow  has  been  considered 
and  requirements  for  both  are  included 
in  the  vessel  security  requirements 
found  elsewhere  in  today's  Federal 
Ri^ister.  Fleeting  areas  are  also 
•  addressed  in  the  Facility  Secm-ity 
interim  rule  found  in  today's  Federal 
Register. 

14.  Vessel  Security  Requirements.  In 
the  public  notice  we  discussed  that  the 
SOLAS  amendments  (Regulation  4)  and 
-  the  ISPS  Code,  part  A,  section  7,  require 
vessels  act  upon  security  levels  set  by 
Contracting  Governments  through 
appropriate  protective  measures  by 
carrying  out  certain  specified  activities 
(ISPS  Code,  part  A,  section  7.2).  We  also 
asked  whether  the  seciu-ityjneasures 
should  apply  to  other  vessels  that  were 
not  listed  in  the  notice  and  whether 
these  activities  and  protective  measures 
adequately  address  the  security  of  a 
vessel. 

A  very  large  number  of  commenters 
addressed  the  issue  of  which  vessels  the 
regulations  should  be  applicable  to. 
This  issue  has  been  discussed  in  the 
General  Information  section  above, 
imder  the  subheading  Applicability  of 
National  Maritime  Security  Initiatives. 

Several  commenters  noted  possible 
alternative  measures  to  be  used  in 
meeting  the  requirements,  which  are  not 
specifically  listed  in  the  ISPS  Code.  The 
requirements  in  this  general  interim  rule 
give  provisions  for  both  vessels  and 
facilities  to  use  Alternative  Security 
Programs  to  meet  the  requirements.  We 
will  continue  to  provide  feedback  to 
industry,  via  Internet  Web  page  and 
public  notice,  on  all  Alternative 
Security  Programs  that  are  approved  by 
the  Coast  Guard  (G-MP)  as  dtematives. 

15.  Vessel  Security  Assessments 
(VSA)  Requirement.  In  the  notice  we 
discussed  the  requirements  for  a  Vessel 
Security  Assessment  contained  in  the 
ISPS  Code  and  the  MTSA.  We  also 
discussed  our  desire  to  have  a  Vessel 
Security  Assessment  for  each  vessel  that 
has  to  develop  a  security  plan.  In  the 
notice  of  public  meeting  we  asked  for 
recommendations  on  how  to  conduct  a 
Vessel  Security  Assessment  for  a  vessel 
on  a  domestic  voyage,  and  whether  we 
should  consider  any  existing 


alternatives  to  a  Vessel  Security 
Assessment. 

Commenters  recommended  that  we 
allow  industry  produced  assessment 
tools,  or  require  all  assessments  to  be 
conducted  by  an  objective  third  party, 
while  others  requested  that  we  develop 
a  template  to  be  used  in  a  self- 
assessment  process.  A  few  commenters 
claimed  that  a  security  assessment  had 
already  been  done  by  the  Coast  Guard 
and  requested  that  it  be  used  in  place  of 
the  required  Vessel  Security  Assessment 
to  avoid  duplication  of  effort. 

We  strongly  support  the  use  of  third- 
party  assessments  and  audits  to  ensure 
quality  as  well  as  consistency.  However, 
we  are  not  including  this  provision  as 
a  mandatory  requirement  in  the  Vessel 
Security  interim  rule  foimd  elsewhere 
in  today's  Federal  Register  because  the 
assessment  is  one  part  of  the  vessel 
security  plan  that  we  will  be  closely 
reviewing  prior  to  the  plan  approval. 
We  are  assisting  in  the  development  of 
several  assessment  tools  and  templates. 
We  recommend  that  vessel  owners  and 
operators  seek  tools  from  appropriate  ■ 
industry  sectors  that  support  or 
represent  them  to  aid  in  completing  the 
security  assessments.  To  reduce  the 
duplication  of  effort,  we  also  strongly 
encoiu'age  vessel  owners  and  operators 
to  use  any  information  that  was 
previously  collected  during  a  security 
assessment  as  reference  material  for 
completion  of  the  applicable  areas  of  the 
new  assessment. 

16.  Vessel  Security  Plan  Requirement. 
In  the  public  notice  we  discussed  the 
development  of  a  Vessel  Security  Plan 
that  takes  into  consideration  a  Vessel 
Security  Assessment,  and  makes 
provisions  for  actions  at  each  of  the 
three  MARSEC  Levels.  In  the  notice  we 
referenced  the  vessel  security  plan 
requirements  in  the  ISPS  Code  and 
asked  for  suggestions  about  additional 
items  or  best  practices  to  be  addressed 
by  the  Vessel  Security  Plan.  We  also 
inquired  whether  an  outline  would  aid* 
you  in  developing  a  vessel  security 
plan. 

We  did  not  receive  comments 
suggesting  additional  items  be 
addressed  in  the  Vessel  Secmity  Plan, 
but  we  did  receive  multiple  industry 
and  organization  submissions  of  their 
standards  for  consideration  as  a  vessel 
seciuity  plan  best  practice.  Many 
conunenters  stated  that  allowing  an 
existing  industry  standard  to  be  used 
would  greatly  streamline  the  review 
process.  A  number  of  others  asked  if  we 
could  provide  a  "model  plan"  for  them 
to  use.  Many  commenters  also  requested 
the  acceptance  of  fleet-wide  plans. 
Several  owners  also  asked  if  a  vessel ' 
and  a  facility,  which  have  an  exclusive 


docking  arrangement  (one  in  which  no 
other  vessels  dock  at  the  facility  and  the 
vessel  only  docks  at  the  facility  pier), 
could  submit  a  uniform  vessel/facility 
security  plan. 

The  strong  response  and  industry 
standards  submitted  as  examples  of  best 
practices  lead  us  to  believe  that  the 
maritime  industry  is  implementing 
security  measures  in  many  sectors. 
Many  of  these  industry  standards  did 
have  "model  plans"  incorporated  into 
them  as  a  development  aid.  As 
discussed  previously,  we  will  allow 
organizations  to  submit  their  security 
programs  for  consideration  as  an 
alternative  to  the  requirements  in  the 
vessel  security  interim  rule  found 
elsewhere  in  today's  Federal  Register. 
The  concept  of  accepting  fleet-wide 
plans  or  plans  that  discuss  exclusive 
docking  arrangements  or  a  single  plan  to 
cover  both  a  terminal  and  a  vessel, 
could  also  be  considered  Alternative 
Seciuity  Programs  and  be  accepted  if 
they  meet  the  specified  reouirements. 

17.  Submission  of  Vessel  Security 
Plans  for  Approval.  The  public  notice 
discussed  the  need  for  a  vessel  to  carry 
on  board  an  approved  Vessel  Security 
Plan.  In  the  notice  of  meeting,  we 
requested  suggestions  on  how  vessel 
security  plan  approvals  could  be 
streamlined.  We  also  asked  if  the  format 
we  proposed  was  appropriate  or  if  an 
alternative  process  existed  that  we 
should  consider. 

Several  commenters  questioned  the 
consistency  of  Vessel  Security  Plans 
approved  by  varying  COTPs  and  asked 
what  safeguards  would  be  in  place  to 
ensure  consistent  enforcement  for 
vessels  that  operate  across  COTP 
boundaries.  In  contrast,  many  other 
commenters  felt  the  approval  at  the 
local  COTP  level  would  ease  the  process 
and  allow  for  someone  familiar  with  the 
vessel's  operations  to  review  the  Vessel 
Seciuity  Plan.  Finally,  some 
commenters  were  also  curious  about  the 
procedure  for  reviewing  foreign  vessel 
security  plans. 

To  ensiue  a  consistent  approval 
process,  we  have  decided  that  the 
Marine  Safety  Center  (MSC)  will  review 
and  approve  all  vessel  security  plans. 
This  requirement  is  included  in  the 
Vessel  Security  interim  rule,  found  in 
today's  Federal  Register.  For  those 
Vessel  Security  Plans  with  specific  local 
or  regional  considerations,  we  will 
ensure  that  the  local  COTP  or  District 
personnel  will  be  able  to  interject  any 
industry  or  geographic  specific 
information  into  the  approval  process. 

It  is  not  our  intent  to  individnally 
approve  vessel  security  plans  for  foreign. 
SOLAS  vessels  coming  to  the  U.S. 
Consistent  with  our  international 
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obligations  under  SOLAS  and  the  ISPS 
Code,  we  will  deem  flag  administration 
approval  of  a  ship  security  plan  to 
constitute  approval  under  46  U.S.C. 
70103,  provided  the  ship  seciuity  plan 
complies  with  SOLAS  and  ISPS  Code, 
part  A,  having  fully  applied  the  relevant 
provisions  of  ISPS  Code,  part  B. 
Compliance  by  foreign  SOLAS  vessels 
will  be  addressed  under  the  Port  State 
Control  program,  with  plans  being 
reviewed  by  the  vessel's  flag 
administration  as  required  by  SOLAS 
and  the  ISPS  Code. 

However,  in  certain  cases,  foreign 
vessel  operators  may  be  required  to 
submit  the  vessel  security  plan  to  the 
U.S.  for  approval,  as  required  in  the 
Vessel  Security  interim  rule  found 
elsewhere  in  today's  Federal  Register. 
These  foreign  vessels  are  an  exception 
because  they  fall  outside  of  the  tonnage 
or  route  thresholds  for  SOLAS 
obligations,  yet  trade  with  us  and,  for 
security  consistency,  should  meet  the 
same  security  requirements  as  those 
vessels  covered  under  domestic  law. 
18.  Existing  Security  Measures  for 
Certain  Vessels.  As  mentioned  in  the 
notice  of  meeting,  we  are  evaluating  the 
need  for  retaining  existing  security 
requirements  that  are  contained  in  33 
CFR  part  120,  for  certain  vessels  (e.g., 
large  passenger  vessels)  that  could  be 
.  involved  in  a  transportation  seciuity 
incident.  More  specifically,  the  notice 
asked  whether  additional  security 
requirements  are  needed  for  certain 
vessel  types. 

Many  commenters  noted  that  the 
standards  of  the  ISPS  Code  provided 
more  than  adequate  seciuity  measures 
and  could  be  considered  equivalent  to 
the  existing  33  CFR  part  120 
requirements. 

Because  we  are  still  evaluating  the 
equivalency  of  33  CFR  120  to  the 
requirements  in  the  Vessel  Security 
interim  rule  found  elsewhere  in  today's 
Federal  Register,  we  do  not  intend  to 
revise  33  CFR  part  120  at  this  time. 
However,  in  the  future,  this  part  may  be 
revised  or  entirely  deleted.  This  will 
consohdate  the  security  requirements 
for  all  vessels  in  subchapter  H. 

19.  Vessel  Security  Recordkeeping.  In 
the  notice  of  meeting,  we  requested 
suggestions  or  best  practices  related  to 
recordkeeping.  We  also  asked  whether 
we  should  prescribe  a  format  for  these 
records. 

Numerous  commenters  asked  that 
industry  standards  be  accepted  for 
recordkeeping  and  that  companies  and 
vessels  be  allowed  to  decide  where  to 
keep  records.  Several  commenters 
questioned  the  need  to  keep  records  for 
two  years,  while  others  stated  that  there 
was  no  need  to  keep  records.  Several 


commenters  asked  that  a  format  not  be 
specified  but  that  the  Coast  Guard 
provide  clear  guidance  on  what  type  of 
information  should  be  kept. 

We  believe  that  industries  have 
developed  suitable  internal  guidance  for 
keeping  records.  These  records  are 
essential  to  ensuring  compliance  and  for 
this  reason  we  are  requiring  security 
records  be  maintained  for  2  years. 
Specific  guidance  on  what  type  of 
information  must  be  kept  is  included  in 
the  Vessel  Security  interim  rule  found 
in  today's  Federal  Register,  with 
flexibility  to  choose  their  format  and 
where  the  records  are  kept. 

20.  Company  Security  Officer 
Designation.  In  the  notice  of  public 
meeting,  we  asked  whether  Company 
Security  Officers  should  be  required  to 
attend  training  and  if  company 
certification  is  appropriate  to  verify  the 
Company  Security  Officer's 
qualifications.  We  also  acknowledged 
that  many  companies  already  have 
training  programs  in  place. 

Several  commenters  stated  that  it  was 
reasonable  for  the  company  to  train  and 
certificate  the  Company  Security 
Officer,  while  other  commenters 
believed  it  was  a  conflict  of  interest. 
Others  commented  on  whether  records 
should  even  be  kept;  some  stated  that  no 
records  should  be  kept  and  some 
recommended  that  the  records  should 
be  kept  for  a  period  of  1  to  3  years. 

We  recognize  there  are  no  approved 
cpurses  for  the  Company  Security 
Officer  at  this  time,  hi  the  absence  of 
approved  formal  training,  we  intend  to 
allow  companies  to  certify  that 
personnel  holding  the  Company 
Security  Officer  position  have  received 
appropriate  training  or  possess  the  job 
experience  required  to  fulfill  their 
Company  Security  Officer  duties,  based 
on  the  requirements  in  the  Vessel 
Security  interim  rule  found  in  today's 
Federal  Register. 

We  believe  that  the  Company  Security 
Officer's  participation  in  exercises  is 
critical  to  improving  security.  In  order 
to  ensure  the  Company  Security  Officer 
has  participated  in  appropriate  port- 
level  exercises,  we  are  requiring  records, 
including  a  list  of  participants,  to  be 
kept  for  2  years. 

In  addition  to  the  questions  we  asked 
in  the  notice  of  meeting,  we  received 
several  comments  outside  of  those 
questions  regarding  the  Company 
Security  Officer.  Several  commenters 
expressed  confusion  about  the 
requirements  for  a  Company  Security 
Officer.  To  clarify,  a  company  with  a 
large  fleet  may  decide  to  group  its 
vessels  and  assign  a  Company  Security 
Officer  to  each  group.  This  company 
would  then  have  several  Company 


Security  Officers,  one  Company 
Security  Officer  per  vessel  group.  While 
the  Company  Security  Officers  are 
responsible  for  the  security  of  the 
vessels  in  their  group,  they  may  not  act 
as  Vessel  Security  Officer,  except  as 
exempted  by  the  requirements  in  Vessel 
Security  interim  rule  found  in  today's 
Federal  Register. 

21.  Vessel  Security  Officer 
Designation.  In  the  notice  of  public 
meeting,  we  asked  whether  Vessel 
Security  Officers  should  be  required  to 
attend  training  and  if  company 
certification  is  appropriate  to  verify  the 
Vessel  Security  Officer's  qualifications. 
We  also  acknowledged  that  many 
companies  already  have  training 
programs  in  place. 

Numerous  commenters  supported 
allowing  company  certification  and  felt 
formalized  training  was  a  good  system 
to  certificate  personnel.  A  small  group 
of  commenters  saw  no  need  for  any 
formalized  training  or  company 
certification.  We  did  not  receive  any 
comments  to  our  request  for  suggestions 
for  certain  classes  of  vessels  being 
allowed  an  alternative  to  a  Vessel 
Security  Officer. 

We  recognize  that  Vessel  Security 
Officer  security  training  is  not  currently 
formalized,  however,  it  would  be 
beneficial  as  previously  discussed  in  the 
Discussion  of  Comments  to  Maritime 
Security  Public  Meetings  section  of  this 
preamble.  In  the  absence  of  approved 
formal  training,  we  intend  to  allow     ' 
companies  to  certify  that  personnel 
holding  the  Vessel  Security  Officer 
position  have  received  appropriate 
training  or  possess  the  job  experience 
required  to  fulfill  their  Vessel  Security 
Officer  duties,  based  on  the 
requirements  in  the  Vessel  Security 
interim  rule  found  in  today's  Federal 
Register.  Although  we  did  not  receive 
any  suggestions  on  alternatives  to  a 
Vessel  Security  Officer,  provisions 
within  the  Vessel  Security  requirements 
found  elsewhere  in  today's  Federal 
Register,  do  not  preclude  a  Company 
Security  Officer  from  also  acting  as  a 
Vessel  Security  Officer. 

22.  Security  Training  and  Drill 
Requirements  for  Vessel  Personnel.  In 
the  notice  of  public  meeting  we 
requested  comments  on  whether  we 
should  require  vessel  security  personnel 
to  attend  formal  training.  We  discussed 
the  concept  of  allowing  the  company, 
and  its  Company  Security  Officer, 
Vessel  Security  Officer,  Facility  Security 
Officer,  or  Vessel  Master  to  certificate 
security  officers  and  train  the  vessel 
personnel  in  accordance  with  the 
requirements.  We  also  asked  if 
prescribing  the  format  for  training 
records  would  assist  the  companies. 


tr 


Federal  Register/ Vol.  68,  No.  126/Tuesday,  July  1,  2003 /Rules  and  Regulations  39261 


Several  commenters  agreed  that  the 
company  and  its  Company  Security 
Officer,  Vessel  Security  Officer,  Facility 
Security  Officer  or  Vessel  Master  should 
certificate  security  officers  and  train  the 
vessel  personnel,  while  a  few 
commenters  saw  no  need  for  formalized 
training.  A  few  commenters  also  stated 
that  the  drill  and  exercise  requirements 
were  excessive.  Several  commenters   - 
recommended  we  provide  specific 
requirements  on  the  type  of  information 
that  should  be  recorded,  but  not  require 
a  specific  format  for  record  keeping. 

As  previously  stated,  there  are  no 
approved  coiuses  for  vessel  persoimel. 
In  the  absence  of  approved  formal 
training,  we  intend  to  allow  companies. 
Vessel  Masters,  Vessel  Seciuity  Officers, 
Facility  Security  Officers,  or  Company 
Security  Officers  to  certify  that 
personnel  holding  a  seciuity  position 
have  received  the  training  required  to 
fulfill  their  security  duties. 
'  When  training  is  developed,  we  will 
reassess  the  training  and  certification 
requirements  in  the  Vessel  Security 
interim  rule  foimd  in  today's  Federal 
Register.  We  will  then  propose 
alternatives  or  additional  requirements 
in  a  separate  rulemaking,  as  appropriate. 

We  nave  included  the  specific 
requirements  in  the  Vessel  Seciuity 
interim  rule,  found  in  today's  Federal 
Register,  on  what  type  of  information 
must  be  kept,  with  the  vessel  owner  or 
operator  deciding  what  format  and 
where  the  records  will  be  kept. 

We  believe  it  is  imperative  that 
exercises  and  drills  be  conducted  to 
ensure  the  plans  are  current  and  that  the 
personnel  are  familiar  with  their 
responsibilities.  Therefore,  we  have 
included  exercise  and  drill 
requirements  in  the  Vessel  Security 
interim  rule  found  in  today's  Federal 
Register.  Security  drills  and  exercises 
can  be  incorporated  into  existing 
response  exercises  and  drills  and  we 
befieve  that  by  combining  exercises, 
when  possible,  the  exercises  and 
drilling  requirements  can  be  made  more 
efficient. 

23.  Certification  for  Vessels.  In  the 
notice  of  public  meeting  we  discussed 
the  certification  requirements  for  an 
ISSC  and  requested  suggestions  for  how 
best  to  verify  and  certificate  compliance. 

Many  conunenters  suggested  that 
amending  a  vessel's  Certificate  of 
Inspection  or  a  letter  stating  compliance 
witii  security  requirements  would  be 
adequate.  Other  commenters 
reccomnended  allowing  third-party 
certification  rather  than  Coast  Guard 
certification. 

We  believe  certification  and 
verification  can  be  accomplished  during 
a  regular  Coast  Guard  Inspection  and 


the  vessel's  certificate  can  adequately 
reflect  compliance.  In  addition,  for 
those  uninspected  vessels  requiring 
security  measures,  other  provisions  for 
documentation  are  provided  in  the 
Vessel  Security  interim  rule,  found 
elsewhere  in  today's  Federal  Register. 
We  have  not  included  provisions  for 
third-party  certification,  however  we 
have  included  provisions  for  Alternative 
Security  Programs  that  could  streamline 
the  certification  process. 

Facility  Security  Provisions 

24.  Incorporation  by  Reference.  In  the 
notice  of  public  meeting,  we  stated  we 
were  considering  accepting  national. 
State,  and  industry  security  standards  to 
meet  certain  security  requirement(s), 
such  as  a  facility  security  plan  that 
incorporates  lighting  or  fencing 
equipment  that  meet  an  accepted 
national  standard.  We  requested  that 
commenters  share  knowm  national. 
State,  or  industry  standards  that  could 
be  used  as  an  equivalent  to  our 
requirements  in  the  marine  environment 
and  we  asked  them  if  they  would  use 
such  standards,  if  available. 

Many  commenters  supported  our 
position  of  including  a  provision  for 
accepting  national.  State,  and  industry 
security  standards  as  an  equivalent  to 
meet  certain  security  requirements. 
Several  commenters  confirmed  that 
those  within  the  security  industry,  such 
as  the  fence  and  lighting  industries, 
should  be  allowed  to  continue 
providing  their  owrn  security  standards 
and  that  in  general,  companies  would 
meet  marine  industry-wide  standards 
once  the  Coast  Guard  approved  them. 
Finally,  many  commenters  expressed 
concern  that  if  the  Coast  Guard 
prescribed  measures  to  be  used  as 
industry  standards  that  the  measures 
would  be  in  excess  of  what  is  needed. 

Traditionally,  we  incorporate  by 
reference  equipment  standards  we  feel 
are  appropriate  to  use  in  the  maritime 
environment  to  enable  vessel  and 
facility  owners  and  operators  the 
flexibility  to  use  standards  they  are 
familiar  with  as  well  as  ones  that  are 
appropriate  to  meet  the  requirements.  In 
the  maritime  security  regulations  for 
subchapter  H  found  in  today's  Federal 
Register,  there  is  no  national,  State,  or 
industry  equipment  standards 
incorporated  by  reference  because 
specific  standards  were  not  identified. 
However,  a  section  in  this  interim  rule 
(part  101)  has  been  reserved  for  listing 
equipment  standards  for  incorporation, 
if  found  appropriate  in  the  future. 

25.  Facility  Security  Requirement.  In 
the  public  notice,  we  discussed  that  the 
SOLAS  amendments  (chapter  XI-2, 
regulation  10)  and  the  Code  (part  A  and 


part  B,  section  14)  require  facilities  to 
act  upon  security  levels  set  by 
Contracting  Governments  through 
appropriate  protective  measures  by 
carrying  out  certain  specified  activities 
(ISPS  Code,  part  A,  section  14.2).  We 
also  asked  whether  the  security 
measures  should  apply  to  other  facilities 
that  were  not  listed  in  the  notice  and 
whether  current  activities  and 
protective  measures  adequately  address 
the  security  of  a  facility. 

A  large  number  of  commenters 
addressed  the  issue  of  which  facilities 
the  regulations  should  be  applicable  to. 
This  issue  has  been  discussed  in  the 
Applicability  of  National  Maritime 
Security  Initiatives  section  above. 

We  did  not  receive  any  comments 
specifically  addressing  the  request  for 
suggestions  on  additional  requirements 
that  could  be  used. 

Several  commenters  stated  that  barge 
fleeting  areas  should  be  covered  under 
the  new  requirements.  To  address 
fleeting  areas  and  the  security  of  the 
barges  that  use  them  we  have  included 
fleeting  areas  in  the  Facility  Security 
interim  rule  found  in  today's  Federal 
Register. 

26.  Facility  Security  Assessments 
Requirement.  In  the  notice,  we 
discussed  the  requirements  for  a  facility 
security  assessment  contained  in  the 
ISPS  code  and  the  MTSA.  We  also 
discussed  our  desire  to  have  a  facility 
security  assessment  for  each  facility  that 
has  to  develop  a  facility  security  plan. 
In  addition,  we  asked  if  there  were  any 
recommendations  on  how  to  conduct  a 
facility  security  assessment  and  if  any 
appropriate  alternatives  to  a  facility 
security  assessment  already  existed  that 
we  should  consider. 

Several  conunenters  stated  that  they 
have  used  NVIC  11-02  titled,  "Security 
Guidelines  for  Facilities"  or  similar 
approaches  in  developing  a  company . 
assessment  plan  and  foundihem  easy  to 
follow.  Other  commenters  offered 
alternatives,  sucii  as  a  Coast  Guard 
facility  inspection  or  a  Navy  facility 
security  assessment. 

We  have  included  requirements  for 
facility  assessments  in  the  Facility 
Security  interim  rule  found  elsewhere 
in  today's  Federal  Register.  In  addition 
we  have  been  assisting  in  the 
development  of  several  industry  and 
Federal  assessment  tools  and  templates. 
We  are  aware  that  other  agencies  of  DHS 
(e.g.,  TSA)  are  developing  a  self- 
assessment  tool.  We  understand  that 
they  intend  to  mandate  use  of  this  tool 
in  the  future.  We  recommend  that 
facility  owners  and  operators  seek  tools 
from  appropriate  industry  sectors  that 
support  or  represent  them  to  aid  in 
completing  the  security  assessments.  To 
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reduce  the  duplication  of  effort,  we  also 
strongly  encourage  facility  owners  and 
operators  to  use  any  information  that 
was  previously  collected  during  a 
security  assessment  as  reference 
material  for  completion  of  the 
applicable  areas  within  the  new 
assessment.  There  are  also  provisions  in 
this  interim  rule  for  the  use  of 
alternative  assessment  tools  however; 
tools  such  as  the  Department  of  Defense 
assessment  have  not  been  specified 
because  we  have  focused  on  the  specific 
needs  required  for  transportation-related 
assessments. 

27.  Facility  Security  Plans 
Requirements.  In  the  public  notice,  we 
discussed  the  ISPS  Code  (part  A  and 
part  B,  section  16)  as  well  as  the  MTSA 
(46  U.S.C.  sections  70103  and  70104) 
that  takes  into  consideration  a  facility 
security  assessment,  and  makes 
provisions  for  actions  at  each  of  the 
three  MARSEC  Levels.  We  also  asked 
for  suggestions  about  additional  items  or 
best  practices  to  be  addressed  within  the 
facility  security  plan  requirements. 
We  did  not  receive  any  comments 
specifically  addressing  additional  items 
that  the  facility  security  plan  should 
cover,  however,  many  commenters  did 
state  that  an  outline  would  be  a  useful 
tool  for  development.  Several  of  these 
commenters  went  on  to  say  that  a 
"model  plan"  would  prove  to  be  a  better 
guide  because  it  would  clearly  show  our 
expectations  of  a  plan.  Several 
commenters  noted  that  there  are 
companies  that  own  many  facilities  and 
vessels,  and  asked  if  one  combined 
security  plan  could  be  submitted  to 
avoid  redundancies  in  submissions. 
.    The  strong  response  and  industry 
standards  submitted  as  examples  of  best 
practices  lead  us  to  believe  that  the 
maritime  conmiunity  is  implementing 
security  measures  in  many  sectors. 
Many  of  these  industry  standards  did 
have  "model  plans"  incorporated  into 
them  as  a  development  aid.  As 
discussed  previously,  we  will  allow 
organizations  to  submit  their  security 
programs  for  consideration  as  an 
alternative  to  the  requirements  in 
Facility  Security  interim  rule  found 
elsewhere  in  today's  Federal  Register. 
The  concept  of  accepting  fleet-wide 
plans  or  plans  that  discuss  exclusive 
docking  arrangements,  or  a  single  plan 
to  cover  both  a  terminal  and  a  vessel, 
could  also  be  considered  Alternative 
Security  Programs  and  be  accepted  if 
they  meet  the  specified  requirements. 
28.  Submission  of  Facility  Security 
Plans  for  Approval.  In  the  public  notice 
we  discussed  the  ISPS  Code,  part  A, 
section  16,  requiring  facilities  to 
develop  and  maintain  a  facility  security 
plan  that  is  approved  by  the  Contracting 


Government  in  whose  territory  the 
facility  is  located.  We  asked  for 
suggestions  on  how  facility  security 
plan  approvals  could  be  streamlined. 
We  also  asked  if  the  format  we  proposed 
was  appropriate  or  if  an  alternative 
process  existed  that  we  should  consider. 

There  was  large  support  for  the  local 
COTP  to  approve  facility  security  plans. 
Some  commenters  asked  how  the  Coast 
Guard  would  ensure  consistency  across 
COTP  zones.  Several  commenters 
approved  of  the  format  Coast  Guard 
presented,  but  did  not  want  a  mandated 
format. 

As  stated  in  the  notice  of  meeting,  we 
intend  for  the  COTP  to  approve  facility 
security  plans  and  we  will  also  work  to 
ensure  there  is  consistency  between 
COTP  zones.  The  Facility  Security 
interim  rule  found  elsewhere  in  today's 
Federal  Register  contains  an  outline  to 
be  followed  when  constructing  a  facility 
security  plan.  This  outline  format 
provides  facilities  with  leeway  during 
the  development  process  of  their  facility 
security  plan.  Contracting  Governments 
to  SOLAS  will  approve  the  security 
plans  for  port  facihties  within  their 
territory.  These  Contracting 
Governments  are  also  responsible  for 
notifying  the  IMO  regarding  which  port 
facilities  within  their  territory  have 
approved  security  plans.  As  discussed 
previously,  a  vessel  calling  on  a  foreign 
port  facility  that  does  not  comply  with 
SOLAS  and  the  ISPS  Code  or  at  a  port 
that  does  not  maintain  effective  anti- 
terrorism measures,  will  be  subject  to 
scrutiny  under  our  Port  State  Control 
Program  to  ensure  that  the  security 
intended  to  be  achieved  by  this 
subchapter  will  not  be  compromised. 
29.  Facility  Security  Recordkeeping. 
In  the  notice  of  meeting,  we  request^ 
suggestions  or  best  practices  related  to 
recordkeeping.  We  also  asked  whether 
we  should  prescribe  a  format  for  these 
records. 

Many  commenters  supported  our 
position  on  keeping  records  for  2  years, 
while  others  questioned  it  and  some 
opposed  the  concept  of  maintaining 
these  records  at  all.  Numerous 
commenters  asked  that  industry 
standards  be  accepted  or  that  companies 
and  facilities  be  allowed  to  decide 
where  to  keep  records.  Several 
commenters  requested  specific  guidance 
on  the  type  of  information  that  should 
be  kept,  but  did  want  the  format  not  be 
specified.  Some  commenters  proposed 
that  third  parties  be  required  for  record 
keeping. 

We  believe  that  industries  have 
developed  suitable  internal  guidance  for 
keeping  records.  These  records  essential 
to  ensuring  compliance  and  for  this 
reason  we  are  requiring  security  records 


be  maintained  for  2  years.  Specific 
guidance  on  what  type  of  iiiformation 
must  be  kept  is  included  in  the  Facility 
Security  interim  rule  found  in  today's 
Federal  Register,  with  flexibility  to 
choose  their  format  and  where  the 
records  are  kept.  Finally,  we  feel 
requiring  a  third  party  to  keep  all 
records  would  cause  undue  burden  to 
the  facilities. 

30.  Facility  Security  Officer.  In  the 
notice  of  public  meeting,  we  asked 
whether  Facility  Security  Officers 
should  be  required  to-attend  training 
and  if  company  certification  is 
appropriate  to  verify  the  Facility 
Security  Officer's  qualifications.  We 
acknowledged  that  many  companies 
already  have  training  programs  in  place. 
We  also  asked  if  Facility  Security 
Officers  might  be  performing  their 
duties  for  more  than  one  facility. 

The  majority  of  the  commenters  stated 
that  companies  should  be  allowed  to 
verify  qualifications  and  certificate 
Facility  Security  Officers.  A  few 
conmienters  felt  it  was  a  conflict  of 
interest  for  the  company  to  certificate  a 
Facility  Security  Officer  as  meeting  the 
knowledge  level.  We  also  received  many 
conunents  about  required  formal 
training;  some  of  the  comments  were  in 
favor  and  some  felt  it  was  not  necessary. 
Several  commenters  submitted 
examples  of  cases  where  the  Facility 
Security  Officer  could  be  responsible  for 
more  than  one  facility.  Finally,  many 
commenters  stated  that  the  record 
keeping  requirements  were  reasonable 
and  could  be  easily  instituted,  while 
others  stated  this  task  would  be  too  time 
consuming. 

We  recognize  that  Facility  Security 
Officer  security  training  is  not  currently 
formalized,  however,  it  would  be 
beneficial  as  previously  discussed  in  the 
Discussion  of  Comments  to  Maritime 
Security  Public  Meetings  section  of  this 
preamble.  In  the  absence  of  approved 
formal  training,  we  intend  to  allow 
companies  to  certify  that  personnel 
holding  the  Facility  Security  Officer 
position  have  received  appropriate 
training  or  possess  the  job  experience 
required  to  fulfill  their  Facility  Security 
Officer  duties,  based  on  the 
requirements  in  the  Facility  Security 
interim  rule  found  in  today's  Federal 
Register.  We  do  not  see  this  authority  as 
a  conflict  of  interest. 

We  agree  that  a  Facility  Security 
Officer  could  oversee  the  security 
operations  at  more  than  one  facility, 
where  facility  security  plans  are  very 
similar  because  of  similar  operations 
and  in  close  proximity  of  each  other. 
This  decision  will  be  left  to  the  local 
COTP  when  plans  are  being  approved. 
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31.  Security  Training,  Drills  and 
Exercises  for  Facility  Personnel.  In  the 
notice  of  public  meeting  we  requested 
comments  on  whether  we  should 
require  facility  security  personnel  to 
attend  formal  training.  We  discussed  the 
concept  of  allowing  the  Facility  Security 
Officer  to  certificate  security  officers 
and  train  the  facility  personnel  in 
accordance  with  the  requirements.  We 
also  asked  if  prescribing  the  format  for 
training  records  would  assist  the 
companies. 

Several  commenters  recommended 
that  we  provide  specific  guidance  on  the 
type  of  information  that  should  be 
recorded,  but  not  require  a  specific 
format  for  the  recordkeeping.  Other 
commenters  stated  that  the  drill  and 
exercise  requirements  were  excessive. 

As  previously  stated,  there  are  no 
approved  courses  for  facility  personnel. 
In  the  absence  of  approved  formal 
training,  we  intend  to  allow  Facility 
Security  Officers  to  certify  that 
personnel  holding  a  security  position 
have  received  the  training  required  to 
fulfill  their  security  duties. 

When  training  is  developed,  we  will 
reassess  the  training  and  certification 
requirements  in  the  Facility  Security 
interim  rule  found  in  today's  Federal 
Re!gister.  We  will  then  propose 
alternatives  or  additional  requirements 
in  a  separate  rulemaking,  as  appropriate. 

We  nave  included  the  specific 
requirements  in  the  Facility  Security 
interim  rule,  found  in  today's  Federal 
Register,  on  what  type  of  information 
must  be  kept,  with  the  facility  owner  or 
operator  deciding  what  format  and 
where  the  records  will  be  kept. 

We  believe  it  is  imperative  that 
exercises  and  drills  bie  conducted  to 
ensure  security  plans  are  current  and 
that  the  personnel  are  familiar  with 
their  responsibilities.  We  also  believe 
that  the  Facility  Security  Officer's 
participation  in  exercises  is  critical  to 
improving  security.  Therefore,  we  have 
included  exercise  and  drill 
requirements  in  the  Facility  Security 
interim  rule  found  in  today's  Federal 
Re^ster.  Security  drills  and  exercises 
can  be  incorporated  into  existing 
response  exercises  and  drills  and  we 
believe  that  by  combining  exercises, 
when  possible,  the  exercises  and 
drilling  requirements  can  be  made  more 
efficient. 

32.  Certification  for  Facilities.  In  the 
notice  of  meeting,  we  requested 
suggestions  for  verification  and 
certification  that  facilities  do  comply 
with  the  security  regulations.  We  also 
asked  whether  we  should  allow 
companies  to  certify  their  facilities. 

A  large  number  of  commenters  stated 
that  self-certification  which  reflects  a 


ciurent  industry  standard  and  has  an 
independent  audit  would  be 
appropriate.  Other  commenters 
supported  the  role  of  the  Coast  Guard  in 
oversight  during  the  certification 
process. 

We  intend  to  approve  all  facility 
security  plans  and  compliance  with  the 
requirements  in  the  Facility  Security 
Interim  rule  found  in  today's  Federal 
Register.  We  believe  certification  and 
verification  can  be  accomplished  during 
a  Coast  Guard  Inspection  and  the 
facility's  plan  approval  letter 
sufficiently  documents  compliance 
when  viewed  in  conjunction  with  other 
security-related  records.  We  have  not 
included  provisions  for  third-party 
certification  in  the  Facility  Security 
interim  rule,  found  in  today's  Federal 
Register  however  we  have  included 
provisions  for  Alternative  Security 
Programs  that  could  streamline  the 
certification  process. 

Other  Security  Provisions 

33.  Permanent  Hull  Marking 
Requirement.  In  our  notice  of  meeting, 
we  discussed  the  SOLAS  amendments 
creating  a  new  regulation  in  Chapter  XI- 
1  (Regulation  3)  that  requires  vessels  to 
have  their  identification  number 
permanently  marked  on  their  hidl  and 
in  an  easily  accessible  place  on  the 
transverse  bulkhead  of  the  machinery 
space  or  on  another  suitable  interior 
location,  as  specified.  We  discussed  our 
intention  not  to  extend  the  application 
of  this  requirement  to  vessels  limited  to 
domestic  voyages  and  requested 
conunents  on  this  SOLAS  provision  and 
its  application  to  the  domestic  trade. 

An  extremely  large  number  of 
comments  were  received  on  this  issue. 
Almost  every  comment  strongly 
supported  our  concept  to  not  require  the 
hull  markings  for  vessels  that  only 
engage  in  domestic  voyages,  including 
all  international  voyages  not  subject  to 
SOLAS.  Several  commenters  asked  for 
exemptions  for  certain  vessel  types  such 
as  historically  significant  vessels.  We 
believe  that  the  requirement  should  not 
be  extended  to  domestic  vessels  and,  in 
the  Vessel  Security  requirements  found 
elsewhere  in  today's  Federal  Register, 
we  have  only  applied  the  requirement  to 
those  vessels  obligated  to  meet  the 
SOLAS  requirement.  In  accordance  with 
SOLAS,  a  passenger  vessel  of  100  gross 
tonnage,  ITC  and  upwards,  and  cargo 
vessels  of  300  gross  tonnage,  ITC  and 
upwards,  on  an  international  SOLAS 
voyage  should  be  marked  in  accordance 
with  its  guidance. 

34.  Continuous  Synopsis  Record 
Requirement.  In  oiu-  notice  of  meeting, 
we  discussed  the  SOLAS  amendments 
that  created  a  new  regulation  in  Chapter 


XI-1  (regulation  5)  that  requires  vessels 
to  maintain  and  update  a  Continuous 
Synopsis  Record,  to  be  kept  on  board, 
that  contains  information  such  as  the 
name  of  the  flag  administration,  the  date 
of  the  vessel's  registry,  the  vessel's 
identification  number,  etc.  We 
discussed  our  intention  not  to  extend 
the  application  of  this  requirement  to 
vessels  limited  to  domestic  voyages  and 
requested  comments  on  this  SOLAS 
provision  and  its  application  to  the 
domestic  trade. 

An  extremely  large  number  of 
comments  were  received  on  this  issue. 
Almost  every  comment  strongly, 
supported  the  Coast  Guard  position  of 
not  requiring  the  Continuous  Synopsis 
Record  for  vessels  that  only  engage  in 
domestic  voyages.  Many  of  the 
comments  stated  that  the  information 
was  already  on  board  the  vessel  and 
readily  available.  A  few  comments  were 
in  favor  of  requiring  the  information  for 
domestic  vessels  stating  that  if  the 
information  were  in  one  place  it  would 
be  useful.  While  we  believe  that  having 
the  information  in  one  document  would 
be  helpful  in  certain  instances,  we  feel 
that  the  value  added  by  requiring 
another  document  to  be  carried  on  a 
domestic  vessel  is  not  sufficient  to  do 
so.  The  information  on  the  Continuous 
Synopsis  Record  is  currently 
maintained  on  the  Certificate  of 
Inspection  and  the  Certificate  of 
Documentation,  both  of  which  are 
required  to  be  on  a  vessel  when  it  is 
operating.  Therefore,  we  believe  that  the 
requirement  should  not  be  extended  to 
domestic  vessels  and,  in  the  Vessel 
Security  requirements  found  elsewhere 
in  today's  Federal  Register,  we  have 
only  applied  the  requirement  to  those 
vessels  obligated  to  meet  the  SOLAS 
requirement. 

35.  Security  Alert  System 
Requirement.  In  our  notice  of  meeting, 
we  discussed  the  SOLAS  amendments 
that  created  a  new  regulation  in  Chapter 
XI-2  (regulation  6)  that  requires  vessels 
to  have  a  security  alert  system.  The 
Coast  Guard  is  considering  applying  the 
requirement  to-vessels  limited  to 
domestic  voyages  that  are  engaged  in 
the  transport  of  certain  dangerous 
cargos.  We  discussed  our  intention  to 
extend  the  application  of  this 
requirement  to  vessels  on  international 
voyages  and  also  requested  comment  on 
whether  this  type  of  system  could  be 
useful  on  certain  domestic  voyages  such 
as  those  involving  the  transportation  of 
certain  dangerous  cargos  or  large 
passenger  vessels. 

Many  commenters  supported 
extending  the  requirement  to  other 
cargoes  and  noted  the  need  for  alerting 
us  if  there  were  any  problems  in  a  quick 
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and  efficient  manner.  In  contrast,  many 
other  commenters  strongly  opposed  the 
extension  of  this  system  to  the  domestic 
fleet  and  questioned  the  functionality  of 
it;  asking  what  would  be  the  resulting 
action  once  an  alert  was  sent,  especially 
from  a  remote  location.  Additionally, 
some  commenters  stated  a  desire  to 
voluntarily  install  the  equipment  and 
use  the  system  once  it  has  been  proven 
effective  on  a  large  scale. 

While  we  believe  an  alert  system  is  a 
valuable  way  to  communicate  to  law  ■ 
enforcement  if  a  vessel  operator 
perceives  a  threat  or  a  security  incident 
is  imminent,  alternatives  can  also  be 
used  that  may  also  prove  effective  (such 
as  code  words  in  a  routine  radio  call  or 
a  pre-designated  call  word).  Until  vessel 
plans  and  AMS  Plans  are  established 
and  exercised  to  evaluate 
commimications  and  identify  gaps,  we 
do  not  intend  to  extend  this  requirement 
to  domestic  vessels.  However,  if  future 
communication  exercises  prove  that 
alert  systems  already  within  the 
maritime  community  do  not  adequately 
address  the  appropriate  vessels,  we  may 
require  them  in  a  separate  rulemaking. 
Therefore,  in  the  Vessel  Security 
requirements  found  elsewhere  in 
today's  Federal  Register,  we  have  only 
applied  the  requirement  to  those  vessels 
obligated  to  meet  the  SOLAS 
requirement. 

36.  Fixed  and  Floating  Platforms 
Requirements.  The  International 
Maritime  Organization  issued  a 
resolution  titled.  "Establishment  of 
Appropriate  Measures  to  Enhance  the 
Security  of  Ships,  Port  Facilities, 
MODUs  on  Location  and  Fixed  and 
Floating  Platforms  not  covered  by 
Chapter  XI-2  of  the  1974  SOLAS 
Convention"  which  was  adopted  by  the 
Conference  on  Maritime  Security  as 
Resolution  7  on  December  12,  2002. 
This  resolution  encourages  Contracting 
Governments  to  consider  security 
requirements  for  these  maritime 
operators  and  platforms.  In  the  notice, 
we  discussed  these  international  efforts 
and  requested  comments  on  whether 
security  requirements  shonld  be  placed 
on  the  offshore  fixed  and  floating 
platforms. 

Many  comments  were  received  which 
emphasized  that  fixed  and  floating 
platforms  should  be  addressed  within 
the  port  seciu-ity  plan.  However,  some 
commenters  disagreed  stating  that  even 
if  included  in  a  port  security  plan,  the 
degree  of  security  would  be  very 
different  among  platforms  due  to  the 
potential  for  different  enforcement 
procedures.  Other  commenters 
supported  the  position  that  while 
seciuity  measiu^s  are  appropriate  for 
MODUs  and  fixed  and  floating 


platforms,  but  believed  that  any 
regulations  should  be  carefully  tailored 
to  the  unique  operating  environment  of 
the  offshore  oil  and  natural  gas 
exploration  industry.  These  commenters 
also  noted  that,  in  their  opinion,  only  a 
minimal  amount  of  offshore  platforms 
actually  pose  a  viable  security  risk. 

In  accordance  with  the  MTSA.  we 
conducted  an  initial  assessment  on 
vessels  and  U.S.  facilities  as  discussed 
in  the  Applicability  of  National 
Maritime  Security  Initiatives  section 
above.  Working  with  the  Mineral 
Management  Service  (MMS)  we 
identified  certain  operational  quantities 
and  personnel  thresholds  that  are  at  a 
higher  risk  of  a  transportation  security 
incident.  Therefore,  in  the  OCS  Facility 
Security  requirements  found  elsewhere 
in  today's  Federal  Register,  we  have 
only  applied  requirements  to  those 
offshore  platforms.  However,  we  are 
also  concerned  about  the  consistency  of 
security  measures  throughout  the 
offshore  community  and  have  worked 
extensively  with  industry  to  develop 
standards  that  substantially  improve 
security  for  this  industry.  The  American 
Petroleum  Institute  (API)  recommended 
practice  titled,  "API  RP70  Security  for 
Offshore  Oil  and  Natural  Gas 
Operations,  1st  Edition"  is  available  and 
its  use  is  strongly  encouraged  for  all 
owners  and  operators  in  this  industry. 
Other  platforms  not  included  in  the 
narrow  operational  category  discussed 
above  will  be  covered  as  part  of  the 
AMS  Plan  requirements  in  the  "Area 
Maritime  Security"  {USCG-2003- 
14733)  interim  rule  found  elsewhere  in 
today's  Federal  Register.  However,  in 
the  future,  we  intend  to  review  the  need 
for  further  security  requirements  related 
to  the  offshore  industry  and  may  require 
compliance  with  industry  standards 
such  as  API  RP70  under  a  separate 
rulemaking. 

37.  Seafarers'  Identification  Criteria 
Requirements.  In  our  notice  of  meeting, 
we  noted  the  MTSA  (46  U.S.C.  70111) 
requires  the  Secretary  to  establish 
enhanced  crewmember  identification.  In 
addition,  section  103  of  the  MTSA 
encourages  the  Secretary  to  negotiate  an 
agreement  for  an  international  system  of 
identification  for  seafarers.  The  Coast 
Guard  has  been  working  with  other 
agencies  of  DHS  (e.g.,  TSA  and 
Immigration  and  Naturalization 
Service),  the  Department  of  State,  the 
Maritime  Administration,  and  others  to 
support  the  work  of  the  International 
Labour  Organization  (ILO).  In  the 
notice,  we  stated  our  intent  to  await  the 
outcome  of  the  June  2003  ILO 
conference  prior  to  developing  further 
seafarer  identification  domestic  policy. 
Because  this  interim  rule  has  been 


published  in  a  timeframe  that  did  not 
allow  us  to  incorporate  the  results  of  the 
ILO  conference  into  it,  we  will  issue  any 
further  requirements  pertaining  to 
seafarer  identification  under  a  separate 
rulemaking,  if  appropriate. 

In  addition  to  the  above,  the  U.S. 
Government  is  mandated  through  the 
MTSA  (46  U.S.C.  70105)  to  develop  and 
implement  a  Transportation  Security 
Card  to  control  access  to  secure  areas  on 
a  vessel  or  facility.  Other  agencies  of 
DHS  [e.g..  TSA)  have  been  developing 
the  TWIC  to  satisfy  the  MTSA 
requirement.  Pilot  testing  of  the  TWIC  is 
scheduled  for  two  ports,  each  in 
conununication  with  a  Transportation 
Security  Administration  central  control 
point.  This  pilot  project  allows  the  other 
agencies  of  the  DHS  (e.g..  TSA)  to 
leverage  key  regional  stakeholders  and 
analyze  life  cycle  and  cost  benefits,  as 
well  as  the  performance  of  various 
forms  of  identification  technologies. 

Recognizing  that  the  implementation 
of  the  TWIC  and  the  ILO  efforts  on 
seafarers  identification  involve 
substantial  negotiation  and 
development,  we  requested  comments 
on  oiu-  existing  clarification  of 
regulations  notice  titled  "Maritime 
Identification  Credentials"  published  in 
the  Federal  Register  on  April  7.  2002 
(67  FR  51082).  This  document  can  be 
viewed  on  the  DOT  Document 
Management  System  at  http:// 
dms.dot.gov  imder  Docket  #  USCG-  • 
2002-12917.  We  requested  comments  in 
the  notice  of  whether  changes  to  this 
clarification  were  needed  or  if  other 
forms  of  identification  should  be 
recognized  in  the  interim. 

Many  commenters  suggested  that  we 
accept  merchant  mariner  documents 
(MNffl)  and  facility-issued  ID  cards  as  a 
form  of  identification.  Some 
commenters  stated  that  the  existing 
requirements  the  Coast  Guard  set  out  in 
its  clarification  notice  are  sufficient 
until  the  TWIC  project  is  complete.  The 
majority  of  conunenters  submitted 
specific  recommendations  or 
suggestions  with  regard  to  the  TWIC. 

Under  the  current  clarification  notice, 
identification  such  as  an  MMD  or  a 
facility-issued  card  meeting  the 
requirements  set  out  in  the  notice  are 
acceptable.  Based  on  the  lack  of 
conunents  requesting  amendments  to 
the  clarification,  we  will  not  amend  the 
requirements  at  this  time.  We  have 
incorporated  them  into  this  interim  rule 
in  order  to  ensure  personal 
identification  is  addressed  in 
subchapter  H.  We  will  also  continue 
furthering  the  identification  efforts  at 
ILO  and  through  the  TWIC  project. 
Comments  received  on  this  docket  that 
relate  to  the  TWIC  project  have  been 
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forwarded  to  the  Transportation 
Security  Administration's  docket  on 
that  subject  for  consideration  under  that 
rulemaking,  as  appropriate. 

38.  Advanced  Notice  of  Arrival 
(ANOA)  Requirements.  In  our  notice  of 
meeting,  we  discussed  that  the  Coast 
Guard  had  a  notice  of  proposed  rule 
titled  "Notification  of  Arrival  in  U.S. 
Ports"  published  in  the  Federal  Register 
on  June  19,  2002  (67  FR  41659).  In  the 
meeting  notice,  we  discussed  our  intent 
to  review  the  notification  requirements 
based  on  the  additional  provisions 
contained  in  the  SOLAS  amendments 
and  the  ISPS  Code  and  asked  for 
comments  relating  to  these  provisions 
(specifically  SOLAS  Chapter  XI-2 
Regulation  9).  Additionally,  we 
requested  comments  on  how  foreign  flag 
vessel  owners  or  operators  could 
provide  us  advance  notification  on  their 
compliance  with  the  ISPS  Code,  part  B. 
Finally,  we  asked  if  any  notification 
requirements  for  the  upper  Mississippi 
River  (above  mile  marker  235)  should  be 
considered  for  security  purposes. 

Several  commenters  suggested  that  it 
would  be  difficult  for  the  vessel  to 
provide  the  proper  information 
mentioned  in  the  SOLAS  amendments 
or  the  ISPS  Code.  Several  other 
commenters  stated  that  the  ANOA 
would  be  the  proper  place  for  a  vessel 
to  affirm  that  it  is  in  compliance  with 
the  ISPS  Code.  Several  comments  were 
submitted  with  respect  to  the  NOA 
rulemaking  published  in  the  Federal 
Register  on  June  19,  2002  (67  FR  41659). 
Several  commenters  expressed 
reservation  at  the  value  of  requiring 
ANOA  above  mile  marker  235  on  the 
Mississippi  River  or  any  other  remote 
locations  and  suggested  it  not  be 
required. 

We  have  reviewed  the  issue  and 
currently  believe  that  an  alternative 
process  being  developed  locally  coidd 
be  more  effective.  We  are  incorporating 
notice  of  arrival  requirements  in  the 
Vessel  Security  interim  rule  found 
elsewhere  in  today's  Federal  Register  to 
capture  the  information  needed  to 
assess  a  vessel's  compliance  with  the 
security  requirements  of  SOLAS 
Chapter  XI-2  and  the  ISPS  Code.  The 
reporting  rdlquirements  are  similar  to 
those  required  when  the  International 
Safety  Management  Code  was 
implemented  and  will  allow  us  to  have 
the  basic  information  needed  for  the 
evaluation  of  vessel's  security 
compliance  prior  to  the  vessel  entering 
port.  Since  the  publication  of  the  notice 
of  meeting,  the  Coast  Guard  published 
its  final  rulemaking  titled  "Notification 
of  Arrival  in  U.S.  Ports"  published  in 
the  Federal  Register  on  February  28. 
2003  (68  FR  9537).  Comments  submitted 


to  the  public  meeting  notice  that  related 
to  the  proposed  Notification  of  Arrival 
(NOA)  rulemaking  docket  were  not 
considered,  because  the  proposed 
rulemaking  comment  period  for  the 
NOA  rulemaking  closed  prior  to  the  end 
of  the  public  meeting  notice  comment 
period.  As  for  the  Mississippi  River 
above  mile  marker  235  and  other  remote 
location  reporting  requirements,  the 
interim  rule  does  not  add  any  further 
requirements  to  the  notice  of  arrival 
requirements.  We  will  continue 
reviewing  notice  of  arrival  information 
and  the  reporting  requirements  in  the 
future  to  determine  if  further 
requirements  are  needed  to  ensure  the 
seciirity  provisions  are  covered.  Any 
additional  requirements  would  be 
proposed  in  a  future  rulemaking. 

39.  Foreign  Port  Assessments.  In  our 
notice  of  meeting,  we  discussed  Section 
102  of  the  MTSA  (46  U.S.C.  70108) 
which  requires  the  Secretary  to  assess 
the  effectiveness  of  antiterrorism 
measures  maintained  at  a  foreign  port 
that  serves  vessels  departing  on  a 
voyage  to  the  U.S.  In  the  notice,  we 
discussed  the  concept  of  accepting  a 
foreign  government's  approval  of  the 
respective  port  facility  security  plans, 
thereby  attesting  to  their  compliance 
with  SOLAS  and  the  ISPS  Code,  to 
provide  the  initial  assessment  of  that 
foreign  port's  antiterrorism  security.  We 
also  suggested  that  we  were  considering 
any  other  relevant  information  or  the 
possibility  of  conducting  audits  in 
foreign  ports  and  requested  comments 
on  these  ideas. 

Several  commenters  stated  that 
accepting  the  foreign  government's 
approval  of  a  port  facility  security  plan 
supports  the  international  provisions 
and  places  the  responsibility  in  the 
proper  place.  Many  commenters  did  ask 
how  the  U.S.  would  keep  track  of  those 
not  meeting  their  obligations 
internationally  with  respect  to  the  port 
facility  requirements  in  SOLAS  Chapter 
XI-2  and  the  ISPS  Code.  Many 
commenters  also  stated  that  the  level  of 
compliance  of  a  facility  would  be 
directly  related  to  the  importance  the 
Contracting  Government  places  upon 
their  obligations  to  meet  the  ISPS  Code 
requirements. 

It  is  each  Contracting  Government's 
responsibility  to  ensure  compliance; 
however,  it  remains  our  intent  to  verify 
the  compliance  of  foreign  port  facilities 
in  the  future  and  we  will  work  with 
relevant  Contacting  Governments  to 
facilitate  these  evaluations.  In  the  "Area 
Maritime  Security"  (USCG-2003- 
14733)  interim  final  rule  found 
elsewhere  in  today's  Federal  Register, 
recognition  of  another  Contracting 
Government's  port  facility  security  plan 


is  discussed.  However,  as  mentioned, 
those  vessels  calling  on  foreign  port 
facilities  that  do  not  meet  the 
requirements  of  SOLAS  and  the  ISPS 
Code  may  be  subject  to  control  and 
compliance  measures,  even  if  the  vessel 
itself  has  a  valid  ISSC  and  an  approved 
security  plan. 

40.  Automatic  Identification  System 
(AIS)  Requirements.  In  our  notice  of 
meeting,  we  discussed  regulation  V/19 
of  SOLAS,  which  sets  iorth  the 
international  requirements  for  the 
carriage  of  AIS,  including  an 
implementation  schedule  that  was 
recently  accelerated  by  the  newly 
adopted  amendments  to  SOLAS. 
Domestically,  section  102  of  the  MTSA 
(46  U.S.C.  70114)  gives  the  Secretary 
additional  broad  discretion  to  require 
AIS  on  any  vessel  operating  on  the 
navigable  waters  of  the  U.S.  if  necessary 
for  the  safety  of  navigation.  In  the 
notice,  we  discussed  our  consideration 
of  AIS  for  security  purposes  as  an 
essential  element  in  ensuring  the  safety 
of  navigation.  We  aLso  noted  that  the 
Department  of  Transportation's  Fall 
2002  Unified  Agenda  (67  FR  74853, 
December  9,  2002).  reflected  a  separate 
AIS  notice  of  proposed  rulemaking 
(NPRM)  which  we  anticipated 
publishing  during  the  early  months  of 
2003.  However,  since  the  SOLAS 
amendments  made  in  December  2002 
and  the  MTSA  enactment  directly 
impacted  this  intended  notice  of 
proposed  rulemaking,  which  had  not 
taken  into  account  the  provisions  of  the 
MTSA.  we  withdrew  the  NPRM  from 
consideration  to  assess  the  impact  of 
both  and  evaluate  options  for  further 
development.  We  did  ask  for  comments 
in  the  notice  of  public  meetings  on 
whether  certain  vessel  types  currently 
listed  in  the  MTSA  AIS  requirements     ' 
should  be  considered  candidates  for 
exemption  or  if  the  MTSA  AIS 
application  was  too  limited  and  should 
be  expanded.  We  also  requested 
conunents  on  whether  there  are 
navigable  waters  of  the  U.S.  where  the 
AIS  carriage  requirement  should  be 
waived  because  no  security  benefit 
would  be  derived  from  the  requirement. 

Several  commenters  stated  that  they 
believed  small  passenger  vessels  should 
not  be  required  to  carry  AIS  due  to  the 
equipment  expense.  Several  other 
commenters  asked  that  certain  vessel 
types  such  as  fleeting  tugs,  commercial 
assistance  tugs,  barges,  and  vessels  of 
gross  tonnage  less  than  300  on  domestic 
voyages  be  exempted  ft^m  the 
regulations.  In  contrast,  a  few 
commenters  suggested  that  all  vessels  be 
required  to  carry  AIS.  Several  other" 
commenters  provided  specific  areas  and 
types  of  operations  where  the  system 
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would  be  beneficial.  A  series  of 
commenters  asked  what  the  policy 
would  be  if  the  SOLAS  dates  and  the 
MTSA  dates  were  in  conflict.  Several 
comments  also  suggested  that  vessels 
operating  on  remote  waterways  not  be 
required  to  carry  the  system  because  it 
was  not  of  any  value  to  the  safe 
navigation  of  the  vessel. 

We  believe  that  the  MTSA  AIS 
application  is  consistent  with  SOLAS 
and  the  domestic  application  is 
appropriate  for  the  safety  and  security  of 
navigation  witfain  our  ports  and 
waterways.  Therefore,  we  have  included 
this  application  in  the  AIS  interim  rule  * 
and  notice  for  comment  found 
elsewhere  in  today's  Federal  Register. 
We  have  also  included  a  process  for 
vessel  owners  and  operators  to  request 
to  waive  or  exempt  the  AIS 
requirements. 

Several  comments  were  submitted 
that  did  not  reflect  the  questions  asked; 
however,  a  few  are  germane  to  the 
general  subject  of  security.  A  few 
commenters  asked  how  the  Coast  Guard 
intends  lo  receive  the  AIS  signal.  A  few 
commenters  questioned  the  security  of 
AIS  and  stated  that  they  believed  it 
could  be  used  against  a  vessel  or  a  port 
by  terrorists;  these  comments  went  on  to 
suggest  that  AIS  had  no  benefit  from  a 
security  aspect  and  was  not  applicable. 
Several  commenters  also  proposed 
alternatives  to  AIS  at  different  MARSEC 
Levels.  Finally,  a  few  commenters 
strongly  suggested  that  we  not  require 
AIS  in  an  interim  rule  but  rather  issue 
a  notice  of  proposed  rulemaking  to 
ensure  adequate  notice  and  comment  for 
this  eauipment  requirement. 

We  believe  that  there  are  quantifiable 
seciuity  and  safety  benefits  from  AIS. 
We  are  currently  upgrading  the  Vessel 
Traffic  Service  (VTS)  systems  within  the 
ports  to  be  able  to  receive  and  process 
AIS  information.  As  for  the  security  of 
AIS.  the  signal  is  not  seciu^  however; 
we  believe  that  the  benefit  of  being  able 
to  quickly  identify  and  warn  mariners 
about  threats  directly  related  to  their 
vessels  out  weighs  the  potential  security 


gap  presented  by  AIS's  open  broadcast 
nature.  We  are  not  considering 
alternates  to  AIS  for  those  vessels  that 
are  not  included  in  the  MTSA 
requirements  but  have  requested 
comments  on  the  AIS  equipment 
standards  and  requirements  as  w^ll  as 
nationwide  implementation  in  the 
notice  for  comments  on  AIS  that  is 
found  elsewhere  in  today's  Federal 
Register.  In  the  future,  we  may  explore 
other  long  range  tracking  alternates  and 
we  will  continue  work  in  expanding 
AIS  functionality  (e.g.,  long  range 
communication  interfacing)  and 
progeny  (e.g.,  AIS  Class  A  derivatives. 
AIS  Class  B),  in  pursuit  of  other  options 
for  those  vessels  not  required  to  have 
AIS  though  could  benefit  from  the  safety 
and  security  aspects  of  this  technology. 

We  thoroughly  considered  the  option 
of  issuing  a  notice  of  proposed  rule  for 
AIS  prior  to  issuing  the  interim  rule 
found  elsewhere  in  today's  Federal 
Register.  Based  on  the  strong  language 
of  section  102(d)  of  the  MTSA,  which 
includes  "The  Secretary  shall  issue  an 
interim  final  rule  as  a  temporary 
regulation  implementing  this  section 
*   *   *  as  soon  as  practicable  after  the 
date  of  enactment  of  this  section, 
without  the  regard  to  the  provisions  of 
chapter  5  of  title  5.  *   *   *",  we 
determined  that  AIS,  as  part  102, 
needed  the  same  accelerated  treatment ' 
as  the  other  security  requirements 
presented  in  the  interim  rules' issued  by 
the  Coast  Guard  and  found  elsewhere  in 
today's  Federal  Register.  We  have 
provisions  for  comments  to  this  interim 
rule  and  will  consider  your  input  prior 
to  the  final  rulemaking.  Additionally, 
we  have  included  a  separate  notice  of 
comment  found  elsewhere  in  today's 
Federal  Register  to  ensure  that  vessel 
owners  and  operators  are  afforded 
ample  opportunity  to  comment  on  this 
equipment  carriage  requirement  in  the 
broad  nationwide  application  that 
MTSA  suggests. 

Table  4.— Equivalent  Terms 


Discussion  of  Interim  Rule 

This  Interim  rule  establishes  parts  101^ 
and  102  in  new  subchapter  H  to  title  33  ' 
of  the  Code  of  Federal  Regulations.  It 
provides  the  General  Provisions  for  all 
of  subchapter  H,  and  is  broken  down 
into  five  subparts,  which  we  will  now 
discuss  in  order. 

Part  101— Subpart  A— General 

Subpart  A,  section  101.106  explains 
the  pvupose  behind  all  of  the 
Regulations  found  in  subchapter  H.  That 
purpose  is  to  increase  the  level  of 
maritime  security  found  in  our  nation's 
ports,  while  at  the  same  time  aligning 
our  domestic  maritime  security 
regulations  with  international 
standards,  wherever  such  aligiunent  is 
appropriate.  These  regulations  should 
dissuade  those  persons  or  groups  that 
would  seek  to  disrupt  the  maritime 
elements  of  the  national  transportation 
system  by  ensuring  that  security 
arrangements  are  as  compatible  as 
possible  for  vessels  trading 
internationally. 

Subpart  A.  section  101.105  goes  on  to 
define  the  terms  that  are  used  in 
subchapter  H.  Definitions  found  in  this 
section  of  part  101.  subpart  A  are 
applicable  to  the  entire  subchapter.  We 
have  included  all  definitions  in  part  101 
in  order  to  give  the  reader  a  common 
place  for  reference,  a  "one  stop 
shopping"  of  sorts. 

Many  of  the  definitions  are  self- 
explanatory,  so  we  have  not  gone  into 
detail  about  them  here.  For  brevity,  we 
are  limiting  this  discussion  to  those 
definitions  that  we  think  may  be 
confusing  or  novel.  For  instance,  the 
MTSA  and  the  ISPS  Code  use  different 
terms  to  define  similar,  if  not  identical, 
persons  or  things.  These  differing  terms 
sometimes  match  up  with  the  terms 
used  in  subchapter  H,  but  sometimes 
they  do  not.  Thus,  in  some  definitions 
you  will  find  references  to  other  terms, 
used  in  the  MTSA  or  the  ISPS  Code.  We 
are  including  a  table  of  these  terms  here, 
for  easy  reference. 


Subchapter  H  terms 


USCG  terms 


MTSA  terms 


ISPS  code  terms 


Plans 


Area  Maritime  Security  (AMS)  Plan 


Vessel  Security  Plan 
Facility  Security  Plan 


Port  Security  Plan 

Vessel  Security  Plan 
Facility  Security  Plan 


Area  Maritime  Security  Transpor- 
tation Plan. 

Vessel  Security  Plan  

Facility  Security  Plan  


Port  Facility  Security  Plan. 

Ship  Security  Plan. 
None. 


Assessments 


Area  Maritime  Security  (AMS)  As- 
sessment. 
Vessel  Security  Assessment  


Port  Security  Assessment  .... 
Vessel  Security  Assessment 


None  

Vessel  Security  Assessment 


Port  Facility  Security  Assessment. 
Ship  Security  Assessment. 


Federal  Register / Vol.  68.  No.  126 /Tuesday,  July  1.  2003 /Rules  and  Regulations 


39267 


Table  4.— Equivalent  Terms— Continued 


Subchapter  H  tertps 


Facility  Security  Assessment 


USCG  terms 


Facility  Security  Assessment 


MTSA  terms 


Facility  Security  Assessment 


ISPS  code  terms 


None. 


Captain  of  the  Port  (COTP) 


Company  Security  Officer 

Vessel  Security  Officer  

Facility  Security  Officer 

Area     Maritime    Security    (AMS) 
Committee. 


Captain  of  the  Port  (COTP) 

Company  Security  Officer  .. 

Vessel  Security  Officer 

Facility  Security  Officer 

Port  Security  Committee  .... 


Federal  Maritime  Security  Coordi- 
nator (FMSC). 

Company  Security  Officer  

Qualified  Individual  

Qualified  Individual  

Area  Maritime  Security  Advisory 
Committee. 


Port     Facility     Security     Officer 

(PFSO). 
Company  Security  Officer. 
Ship  Security  Officer. 
None. 
None. 


We  defined  "company"  broadly  in 
order  to  ensure  that  we  captured  all 
persons  and/or  legal  entities  that  may  in 
fact  own  or  operate  a  vessel  or  facility 
under  this  subchapter.  We  did  not  list 
out  specific  legal  entities,  in  order  to 
avoid  unintentionally  omitting  one, 
making  enforcement  more  difficult  as 
new  legal  entities  are  created.  We 
interpret  our  definition  to  include  the 
following  legal  entities:  Corporations, 
partnerships,  business  trusts, 
associations,  joint  ventures,  sole 
proprietorships,  and  unincorporated 
organizations. 

We  chose  the  term  "dangerous 
substances  and' devices"  for  specific 
reasons.  The  ISPS  Code  uses  the  phrase 
"weapons,  dangerous  substances  or 
devices"  when  identifying  the  intent  of 
certain  seciuity  measiu^s.  We  use 
dangerous  substances  and  devices 
because  these  interim  rules  do  not 
prohibit  weapons  that  are  carried  in 
accordance  with  the  applicable  local. 
State,  or  federal  laws.  However,  vessel 
or  facility  owners  or  operators,  in  their 
own  proprietary  capacity,  may  prohibit 
lawfully  possessed  weapons  as  a 
condition  of  carriage/entrance.  They 
may  also  develop  and  implement 
procedures  whereby  weapons  and 
ammunition  are  temporarily 
relinquished  to  the  vessel  or  facility 
owner  or  operator  and  placed  in  a 
secure  location  for  the  duration  of  the 
voyage  or  stay  at  the  facility.  The  Coast 
Guard  will  retain  the  authority  to 
impose  restrictions  on  owners  or 
operators  when  necessary  to  ensiue 
safety  or  security,  or  to  secure  the 
observance  of  rights  or  obligations  of  the 
U.S.,  especially  at  heightened  threat 
conditions.  The  Coast  Guard  is  working 
with  DHS  (e.g.,  TSA)  to  develop  an  . 
intermodal  policy  regarding  items  that 
passengers  may  be  prohibited  from 
carrying.  The  policy  is  still  being 
developed  but  may  affect  the  carriage  of 
certain  weapons  onboard  certain 
passenger  vessels. 


We  defined  "international  voyage"  to 
include  those  vessels  that  solely 
navigate  the  Great  Lakes  and  the  St. 
Lawrence  River  as  far  east  as  a  straight 
line  drawn  from  Cap  des  Hosiers  to  West 
Point,  Antiocosti  Island  and,  on  the 
north  side  of  Anticosti  Island,  the  63rd 
meridian. 

We  chose  to  apply  length  thresholds 
using  the  definition  of  "registered 
length"  instead  of  overall  length,  under 
the  authority  of  46  U.S.C.  70114(2).  This 
was  done  to  facilitate  enforcement  and 
minimize  confusion  for  vessel  owners. 
Registered  lengths  are  assigned  for  all 
documented  vessels  of  the  U.S.  and 
appear  in  Coast  Guard  databases  and  on 
Certificates  of  Documentation. 
Conversely,  overall  lengths  can  vary  as 
a  function  of  voyage  type,  and  are  not 
assigned  for  all  documented  vessels  of 
the  U.S.  In  many  cases  the  two 
definitions  coincide,  and  where  they  do 
not  coincide,  the  registered  length  is 
slightly  less  than  overall  length. 

We  have  expressed  gross  tonnage 
thresholds  in  one  of  two  ways.  If  the 
threshold  must  be  applied  using  the 
vessel's  gross  toimage  measiu-ement 
under  46  U.S.C.  Chapter  143, 
Convention  Measurement,  the  threshold 
is  expressed  in  terms  of  "gross  tonnage, 
rrC."  If  the  threshold  must  be  applied 
using  the  vessel's  gross  toimage 
measiu^ment  imder  46  U.S.C.  Chapter 
145,  Regulatory  Measurement,  the 
threshold  is  expressed  in  terms  of  "gross 
register  tons."  For  those  vessels  that 
only  have  a  gross  tonnage,  ITC 
measm-ement,  yet  the  requirement  calls 
for  a  gross  register  tons  threshold,  then 
the  gross  tonnage,  ITC  measurement 
must  be  used. 

We  have  included  a  definition  of  the 
phrase  "Maritime  Security  (MARSEC) 
Level,"  as  well  as  definitions  for  each 
individual  MARSEC  Level.  MARSEC 
Level,  in  general,  refers  to  the  prevailing 
threat  environment  to  the  maritime       ^ 
elements  of  the  national  transportation 
system.  As  the  threat  of  a  transportation 
security  incident  increases,  the 
individual  MARSEC  Level  moves 


higher,  from  one  to  three.  Additional 
discussion  on  the  concept  of  MARSEC 
Levels  and  how  they  interplay  with 
DHS's  HSAS  is  included  below  in  the 
discussion  for  subpart  B. 

We  have  also  defined  a  new 
document,  called  a  Maritime  Security 
(MARSEC)  Directive.  All  MARSEC 
Directives  will  qualify  as  SSI  under  49 
CFR  1520.7  of  the  Transportation 
Security  Administration  interim  rule  on 
SSI,  that  will  be  published  in  the  near 
futiu^.  Once  published,  we  will  post  a 
copy  of  this  interim  rule  to  the  docket. 
The  Coast  Guard  MARSEC  Directives 
will  be  consistent  with  the  National 
Transportation  System  Security  Plan 
(NTSSP)  and  in  accordance  with 
Transportation  Security  Directives,  as 
established  by  the  Transportation 
Security  Administration.  Additional 
discussion  on  what  a  MARSEC  Directive 
is,  how  MARSEC  Directives  will  be 
issued  and  the  proper  response  to  a 
MARSEC  Directive  is  included- below  in 
the  discussion  for  subpart  D. 

We  have  adopted  the  MTSA 
definition  for  "transportation  security 
incident."  We  also  adopted  the  ISPS 
Code  definitions  for  "Company  Security 
Officer"  and  "Vessel  Security  Officer." 
Using  these  two  definitions  as  our  basis, 
we  were  able  to  also  define  "Facility 
Security  Officer." 

We  have  also  defined  the  phrase 
"waters  subject  to  the  jurisdiction  of  the 
U.S."  to  include  the  navigable  waters  of 
the  U.S.,  the  Exclusive  Economic  Zone 
(EEZ),  the  seabed  and  subsoil  of  the 
OCS  of  the  U.S.  and  the  resources 
thereof  and  the  waters  adjacent  thereto. 

Subpart  A  section  101.110  sets  the 
applicabilify  for  all  of  subchapter  H.  As 
stated,  it  is  very  broad,  covering  all 
vessels,  structures,  and  facilities  of  any 
kind,  located  in,  on,  or  adjacent  to 
waters  subject  to  the  jiu-isdiction  of  the 
U.S.  This  broad  application  is  necessary 
to  cover  all  entities  affected  by  at  least 
one  part  of  new  subchapter  H.  Each 
individual  part  contains  a  separate 
applicability  section,  which  is  more 
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narrow  than  that  contained  in  the 
General  Provisions  of  part  101. 

In  section  101.115  we  have 
incorporated  by  reference  the  ISPS 
Code,  2003  Edition.  Specifically,  we  are 
incorporating  the  amendments  adopted 
on  12  December  2002  to  the  Annex  to 
The  International  Convention  for 
SOLAS,  1974  and  the  ISPS  Code,  parts 
A  and  B,  also  adopted  on  12  December 
2002.  The  material  is  incorporated  for 
all  of  subchapter  H. 

Sections  101.120  and  101.125  of 
subpart  A  reflect  the  flexibility  that  the 
Coast  Guard  has  tried  to  build  into  these 
regidations.  Section  101.120(a)  reflects 
one  of  the  SOLAS  amendments,  and 
allows  the  U.S.  to  agree  upon  alternative 
security  arrangements  with  other 
SOLAS  contracting  governments,  but 
only  to  cover  short,  international 
voyages  on  fixed  routes  between 
facilities  subject  to  the  jurisdiction  of 
the  U.S.  and  facilities  subject  to  the 
jurisdiction  of  the  other  contracting 
government.  Any  vessel  covered  by  one 
of  the  agreements  is  prohibited  from 
engaging  in  any  vessel-to- vessel  activity, 
unless  it  would  be  conducting  the 
vessel-to-vessel  activity  with  another 
vessel  covered  by  the  same  agreement. 

Section  101.120(bHc)  allows 
applications  for  approval  of  Alternative 
Security  Programs.  As  noted  in  the 
discussion  of  comments  section  above, 
we  received  many  comments  supporting 
the  idea  of  allowing  vessels  or  facilities 
to  submit  security  plans  or  programs 
that  meet,  as  an  example,  an  industry 
standard,  instead  of  requiring  them  to 
follow  the  plan  requirements  included 


in  this  subchapter,  SOLAS,  or  ISPS 
Code,  parts  A  and  B.  We  have, 
accordingly,  built  this  flexibility  into 
the  regulation.  Once  an  Alternative 
Seciu-ity  Program  is  approved,  it  will  be 
added  to  Section  101.125.  An  up-to-date 
list  will  also  be  kept  by  G-MP.  and  will 
be  accessible  on  the  Internet. 

Section  101.120(c)  details  the 
information  that  must  be  included  in  an 
application  for  approval.  Part  of  that 
application  includes  an  assessment  of 
what  vessels  or  facilities  may  use  the 
proposed  Alternative  Security  Program. 
This  is  important  because  not  all 
Alternative  Security  Program  will  be 
appropriate  for  all  vessels  or  facilities. 
For  example,  not  all  approved 
Alternative  Security  Programs  for 
facilities  will  fit  the  security  plaiming 
requirements  necessary  for  a  CDC 
facility.  As  part  of  the  approval  process, 
the  Commandant  will  indicate,  in  his 
approval  letter,  those  types  of  vessels  or 
facilities  that  may  use  the  approved 
Alternative  Security  Programs. 

Section  101.130  allows  the 
Commandant  to  accept  equivalent 
security  measures,  so  long  as  they  are  at 
least  as  effective  as  those  that  are 
mandated  in  subchapter  H,  SOLAS,  or 
ISPS  Code,  parts  A  and  B.  This 
allowance  is  made  for  both  vessels  and 
facilities  required  to  have  security 
programs  under  parts  104,  105,  or  106. 
Equivalent  security  measures  differ  from 
Alternative  Security  Programs.  Once  an 
Alternative  Security  Program  is 
approved,  any  vessel  or  facility  that 
meets  the  approval  qualifications  may 


meet  the  provisions  of  the  Alternative 
Seciuity  Program  in  lieu  of  meeting  the 
security  plan  requirements  of  the 
applicable  part  of  this  subchapter. 
Equivalent  security  measures,  once 
approved,  are  only  approved  for  the 
particular  vessel  or  facility  making  the 
application. 

Equivalent  security  measures  are 
those  distinct  security  measures,  such  as 
fences  or  alarm  systems,  which  may  be 
required  within  a  security  plan. 
Requests  for  approval  of  equivalent 
security  measures  should  be  made  at  the 
time  that  a  vessel  or  facility  is 
submitting  their  security  plan  for 
approval,  and  they  should  be  made  to 
the  appropriate  plan  approval  authority 
under  part  104, 105,  or  106. 

Part  101 — Subpart  B— Maritime  Security 
Levels 

The  SOLAS  Amendments  and  ISPS 
Code  lay  out  a  series  of  requirements  for 
Contracting  Governments  and 
Administrations  to  mandate  security 
levels  that  are  appropriate  for  their  * 

vessels  and  ports.  The  Coast  Guard  is 
implementing  these  requirements  in 
coordination  with  the  HSAS.  Homeland 
Security  Presidential  Directive  (HSPD)- 
3  defines  a  five-tiered  system  for  setting 
threat  levels.  We  are  implementing 
MARSEC  Levels,  which  directiy 
correspond  to  the  secinity  levels  as 
discussed  in  the  SOLAS  amendments 
and  the  ISPS  Code.  The  MARSEC  Levels 
will  be  linked  to  the  HSAS  as  shown  in 
the  table  below.  This  table  is  also 
included  in  the  regulation  itself. 


Table  5.-Relation  Between  HSAS.  MARSEC  Levels  and  SOLAS-Required  Security  Levels 


Homeland  security  advisory  system  (HSAS)  threat  condition 


Low:  Green  

Elevated:  Blue  .... 
Guarded:  Yellow 


High:  Orange 


Severe:  Red 


Equivalent  maritime  security 
(MARSEC)  level 


Maritime  Security  Level  1 


Maritime  Security  Level  2 


Maritime  Security  Level  3 


Equivalent  SOLAS-required 
security  level 


Security  Level  1 . 


Security  Level  2. 


Security  Level  3. 


At  all  times,  the  Commandant  retains 
the  discretion  to  adjust  the  MARSEC 
Level  when  necessary  to  address  any 
particular  concerns  or  circumstances 
related  to  the  maritime  elements  of  the 
national  transportation  system.  , 

Additionally,  the  COTP  retains  the 
authority  to  temporarily  raise  the 
MARSEC  Level  for  his/her  AOR.  or  a 
specific  segment  thereof,  when 
necessary  to  address  exigent 
circumstances  immediately  affecting  the 
security  of  the  maritime  elements  of  the 


national  transportation  system  within 
his/her  AOR. 

Part  101 — Subpart  C — Communication 

Subpart  C,  section  101.300  details  the 
methods  the  COTP  will  use  to 
conununicate  changes  in  the  MARSEC 
Level.  Note  that  individual  ATMS  Plans 
may  outline  additional  communication 
•nethods  that  are  particular  to  the  Plan's 
covered  area.  It  also  details  the  threat 
information  that  the  COTP  will,  when 
appropriate,  communicate  to  the  port 
stakeholders,  vessels,  and  facilities 


located  within  his  or  her  AOR.  Finally, 
this  section  requires  vessel  and  facility 
security  plan  holders  to  confirm  that 
they  have  implemented  the  measures 
and/ or  actions  in  their  seciuity  plans 
that  correspond  to  the  MARSEC  Level. 
Subpart  C,  section  101.305  describes 
the  reporting  requirements  placed  on 
vessel  and  facility  security  plan  holders. ' 
First,  it  requires  that  they  report 
suspicious  activities  that  may  result  in 
a  transportation  security  incident.  These 
reports  are  to  be  made  to  the  National 
Response  Center  (NRG),  and  the 
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regulation  lists  several  methods  of 
contacting  the  NRC.  We  also  require  that 
security  plan  holders  call  the  NRC  to 
report  breaches  of  seciuity.  This 
captures  a  broader  range  of  activities 
that,  while  not  severe  enough  to  pose  a 
threat  of  a  transportation  security 
incident,  are  still  considered  serious. 
Examples  of  breaches  of  security 
include  attempts  to  smuggle  dangerous 
substances  or  devices  onto  a  facility  or 
vessel,  attempts  to  break  into  the  facility 
or  vessel,  or  attempts  to  tamper  with, 
alter,  or  mix  cargos.  They  would  not, 
however,  include  acts  of  vandalism. 

It  is  advised,  although  not  required, 
that  vessel  and  facility  security  plan 
holders  familiarize  themselves  with  the 
type  of  information  that  will  be  asked  of 
them  when  placing  a  call  to  the  NRC. 
They  may  do  this  by  visiting  the  NRC's 
Web  site  at  http://www.nrc.uscg.mU, 
clicking  on  "Services,"  then  clicking  on 
"Online  Reporting."  This  will  call  up  a 
menu  of  several  different  types  of 
incidents,  such  as  Vessel,  pipeline,  and 
aircraft.  Clicking  on  any  of  these  types 
will  open  the  reporting  form. 

This  section  also  encourages  other 
persons  or  entities  to  call  the  NRC  to 
report  suspicious  activities  that  may 
result  in  a  security  incident. ' 

Vessel  and  facility  seciu-ity  plan 
holders  are  also  required  to  report  the 
onset  of  an  actual  transportation 
security  incident  to  their  local  COTP  or. 
if  a  facility  regulated  by  part  106  of  this 
subchapter,  their  District  Commander. 
They  must  also  immediately  begin 
implementing  the  provisions  of  their 
security  plan,  including  contacting  any 
other  individuals  or  entities  (such  as  the 
NRC  or  local  authorities)  listed  within 
their  security  plan. 

Section  101.310  of  subpart  C  lists  two 
methods  of  communication,  alert 
systems  and  AIS,  which  may  be  used  to 
augment  the  communications  methods 
listed  in  a  vessel's  security  plan.  Alert 
systems  are  discussed  in  more  detail  in 
part  104  of  this  subchapter;  AIS  is 
covered  in  33  CFR  parts  26,  161,  164 
and  165. 

Part  101— Subpart  D— Control  Measures 
for  Security 

This  section  also  explicitly  states  that 
the  provisions  of  subchapter  H  do  not 
limit  the  powers  conferred  by  any  other 
law  or  regulation  upon  any  Coast  Guard 
commissioned,  warrant,  or  petty  officer. 

Subpart  D,  section  101.405  describes 
when  the  Coast  Guard  will  issue  a 
Maritime  Secvuity  (MARSEC)  Directive. 
MARSEC  Directives  will  set  mandatory 
measures  that  all  defined  entities  must 
meet  in  a  specified  time.  These  entities 
will  also  be  required  to  verbally 
confirm,  to  the  local  COTP  or  District 


Commander  (as  appropriate),  receipt  of 
the  MARSEC  Directive,  as  well  as 
specify  the  method  by  which  the 
mandatory  measures  have  been  (or  will 
be)  met.  This  section  also  builds  in 
some  flexibility  by  allowing  the 
MARSEC  Directive  recipient  to  submit 
proposed  equivalent  security  measures 
to  the  local  COTP  or  District 
Commander  (as  appropriate),  if  the 
MARSEC  Directive  recipient  is  unable 
to  implement  the  measures  mandated  in 
the  MARSEC  Directive.  However,  the 
entity  will  only  be  able  to  propose  such 
alternatives  for  the  length  of  time 
specified  in  the  MARSEC  Directive,  and 
he/she  will  be  required  to  implement 
any  alternative  measure  that  the  COTP 
does  approve. 

The  Coast  Guard  plans  to  use 
MARSEC  Directives  to  mandate 
additional  security  measures  that  are 
SSI.  They  may  be  applicable  to  all 
maritime  elements  of  the  national 
transportation  system,  or  they  may 
impose  additional  security  measures  on 
specific  maritime  elements  of  the 
national  transportation  system.  As 
stated,  only  the  Commandant  or  his/her 
delegate  will  issue  these  IvlARSEC 
Directives  at  the  national  level.  All 
MARSEC  Directives  will  be  designated 
and  disseminated  as  SSI.  in  accordance 
with  49  CFR  part  1520  (to  be  amended 
by  the  Transportation  Security 
Administration).  As  a  result,  the 
MARSEC  Directives  will  only  be  issued 
to  those  persons  who  can  demonstrate 
that  they  are  a  covered  person  and  that 
they  have  a  need  to  know,  as  those 
terms  are  defined  in  the  SSI  regulation. 
Company.  Vessel,  and  Facility  Security 
Officers  should  familiarize  themselves 
with  the  SSI  regulation. 

When  a  new  MARSEC  Directive  is 
issued,  the  Coast  Guard  plans  to 
publish,  in  the  Federal  Register  and 
through  other  means  (local  notices  to 
mariners,  press  releases,  etc.),  that  it  has 
issued  a  new  MARSEC  Directive.  The 
MARSEC  Directives  will  be  individually 
numbered,  and  will  be  assigned  to  a 
series  that  corresponds  with  the  part  of 
this  subchapter  to  which  the  MARSfiC 
Directive  refers.  For  example,  the  first 
MARSEC  Directive  addressing  a  new 
requirement  for  vessels  regulated  imder 
part  104  of  this  subchapter  would  be 
identified  as  MARSEC  Directive  104-01. 

Upon  receiving  notice  that  a  new 
MARSEC  Directive  has  been  issued, 
affected  entities  would  contact  or  be 
contacted  by  their  local  COTP  (or,  if 
appropriate,  their  District  Commander) 
to  receive  a  copy  of  the  MARSEC 
Directive.  The  COTP  or  District 
Commander  will  confirm,  prior  to 
distributing  the  MARSEC  Directive,  that 
the  requesting  entity  is  a  covered  person 


with  a  need  to  know,  and  that  the 
requesting  entity  will  safeguard  the 
MARSEC  Directive  as  SSI.  Thus, 
continuing  with  the  example  from  the 
previous  paragraph,  upon  receiving 
notice  that  a  MARSEC  Directive  in  the 
104  series  has  been  issued,  owners  and 
operators  of  vessels  covered  by  part  104 
of  this  subchapter  would  need  to 
contact  their  local  COTP  to  obtain  a 
copy  of  the  MARSEC  Directive.  They 
would  then  be  required  to  comply  with 
the  MARSEC  Directive,  or  follow  the 
procedures  set  out  in  the  MARSEC 
Directive  for  gaining  approval  of  an 
equivalent  security  measure.  COTPs 
may  also  use  the  AMS  Committee  as  a 
mechanism  for  disseminating  the 
MARSEC  Directive  to  those  with  a  need 
to  know. 

MARSEC  Directives  will  be  issued 
under  an  extension  of  the  Coast  Guard's 
existing  COTP  authorities  regarding 
maritime  security,  found  in  33  U.S.C. 
1226  and  50  U.S.C.  191.  In  part,  the 
implementing  regulations  for  50  U.S.C. 
191,  found  at  33  CFR  6.14-1  and 
promulgated  by  Executive  Order  10277, 
contemplate  action  by  the  Commandant 
that  is  national  in  scope.  Specifically, 
these  regulations  authorize  the 
Commandant  to  prescribe  such 
conditions  and  restrictions  deemed 
necessary  under  existing  circumstances 
for  the  safety  of  waterfront  facilities  and 
vessels.  Additionally,  43  U.S.C.  1333(d) 
authorizes  the  Coast  Guard  to  establish 
certain  requirements  for  OCS  facilities. 
Moreover,  MARSEC  Directives  are  a 
necessary  and  integral  part  of  exercising 
the  Coast  Guard's  authorities  in  46 
U.S.C.  Chapter  701,  to  ensiu«  that  that 
Chapter's  security  requirements  are  met. 
The  MARSEC  Directives  will  provide 
specific  instruction  to  the  regulated 
maritime  community  to  achieve  the 
performance  standards  required  by  this 
subchapter  and  46  U.S.C.  Chapter  701.  • 
For  example,  the  plans  required  by  46 
U.S.C.  70103  are  not  subject  to  public 
disclosure,  in  accordance  with  46  U.S.C. 
70103(d),  and  contain  SSI  tiiat.  if 
disclosed,  could  be  used  to  subvert  or 
exploit  the  security  program  for  vessels, 
facilities,  OCS  facilities,  or  ports.  This 
could  include  passenger  screening 
levels,  means  of  monitoring  restricted 
areas,  and  other  requirements  that  may 
be  necessary  to  ensure  that  the  security 
plans  remain  viable.  Like  civil  aviation 
security,  these  specific  requirements 
cannot  be  placed  in  a  public  regulation 
and  are  better  suited  for  issuance 
through  a  MARSEC  Directive  that  is 
itself  not  subject  to  public  disclosure. 
Since  MARSEC  Directives  would  be 
issued  when  necessary  to  protect 
national  security  and  to  preserve  the 
rights  and  obligations. of  the  U.S.  with 
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regarding  maritime  security,  the  Coast 
Guard  has  determined  that  the  issuance 
of  MARSEC  Directives  do  not  fall  within 
the  requirements  of  the  Administrative 
Procedure  Act  by  virtue  of  the  military 
and  foreign  ciffairs  exemption  (5  U.S.C. 
553(a)(1)).  Furthermore,  the  basis  for  the 
MARSEC  Directive  would  also 
constitute  "good  cause"  within  the 
meaning  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(3)(B)  and 
(d)(3))  regarding  notice  and  comment 
rulemaking  and  effective  dates  since  it 
would  be  contrary  to  the  public  interest 
and  impracticable  to  provide  SSI 
relating  to  maritime  security  and 
methods  of  detection,  deterrence,  and 
response  in  a  public  fonun. 

Subpart  D,  section  101.410  lists 
examples  of  the  types  of  control  and 
compliance  measures  that  a  COTP  may 
take  on  vessels  and/or  facilities  within 
his/her  AOR  that  are  not  in  compliance 
with  subchapter  H.  The  Usts  of 
measures  are  not  meant  to  be 
exhaustive.  This  section  also  notes  that 
the  COTP  may  impose  one  or  more  of 
these  control  and  compliance  measures 
on  a  vessel  that  is  in  compliance  with 
subchapter  H,  if  that  vessel  has  called 
on  a  facility  that  is  not  in  compliance, 
or  if  it  has  called  on  a  port  that  does  not 
maintain  adequate  security  measures  to 
ensure  that  the  level  of  security 
achieved  by  subchapter  H  has  not  been 
■  compromised. 

Section  101.415  outlines  the  penalty 
provisions  that  may  be  taken  against 
persons  for  violating  the  provisions  of 
this  subchapter.  Civil  and  criminal 
penalties  may  be  imposed  under  33 
U.S.C.  1232  or  50  U.S.C.  192,  as 
appropriate,  for  violations  of  control 
and  compliance  measures,  including 
COTP  orders  and  seciuity  zones.  This 
simply  restates  the  current  law 
applicable  under  the  Magnuson  Act,  590 
U.S.C.  191,  implemented  at  33  CFR  part 
6,  and  the  Ports  and  Waterways  Safety 
Act,  33  U.S.C.  1221  et  seq., 
implemented  in  part  at  33  CFR  parts  160 
and  165.  Pursuant  to  46  U.S.C.  70117, 
civil  penalties  may  also  be  assessed  for 
non-compliance  with  any  other 
requirement  in  this  subchapter, 
including  those  imposed  by  a  MARSEC 
Directive. 

Finally,  section  101.420  outlines  the 
appeal  rights  available  to  persons 
directly  affected  by  a  decision  or  action 
taken  by  the  COTP  or  the  Commanding 
Officer  of  the  Marine  Safety  Center. 

Part  101— Subpart  E— Other  Provisions 

Subpart  E  sets  out  the  remaining 
regulations  that  apply  to  all  of 
subchapter  H  that  do  not  fit  in  any  of 
the  subparts  discussed  above.  We  have 
reserved  the  first  section  in  this  subpart 


for  procediwes  for  authorizing  a 
Recognized  Security  Organization 
(RSO).  As  noted  above  in  the  discussion 
of  comments,  the  Coast  Guard  is 
authorized,  under  SOLAS,  to  delegate 
its  assessment  and  plan  approval 
authority  to  an  RSO.  The  Coast  Guard 
has  decided  to  retain  this  authority  for 
the  time  being.  We  may,  however, 
delegate  some  (or  all)  of  this  authority 
to  RSOs  ill  the  future.  As  a  result,  we 
are  reserving  this  section  for  outlining 
the  procedures  an  organization  will 
need  to  follow  in  order  to  qualify  as  an 
RSO  in  the  future. 

Section  101.505  describes  the  purpose 
behind  a  Declaration  of  Security  (DoS). 
A  DoS  is  intended  to  clarify  the  specific 
seciu-ity  responsibilities  of  a  vessel  and 
a  facility  (or  another  vessel)  with  which 
it  will  be  conducting  some  activity.  It 
will  be  used  to  eliminate  situations 
where  confusion  leads  the  vessel  to 
believe  that  the  facility  (or  other  vessel) 
will  take  care  of  certain  security 
measiu-es,  while  the  facility  (or  other 
vessel)  believes  that  the  vessel  will  take 
care  of  the  same  security  measure.  Parts 
104  through  106  of  subchapter  H 
describe  in  detail  the  who,  what,  where, 
when  and  how  of  completing  a  DoS  for 
their  respective  regulated  entities. 
Additionally,  to  ensure  that  vessels  and 
facilities  coordinate  security  during 
special  marine  events  such  as  festivals 
that  draw  large  numbers  of  people  to  the 
waterfront  or  vessels  that  wish  to  enter 
port  with  a  higher  MARSEC  Level  than 
what  has  been  set  for  the  port,  we  have 
included  a  provision  to  ensure  the 
COTP's  ability  to  mandate  a  DoS. 

Section  101.510  of  subpart  E  lists  the 
various  assessment  tools  that  may  be 
used  to  meet  the  risk  assessment 
requirements  in  parts  103  through  106 
of  this  subchapter.  This  list  is  provided 
to  ensure  that  security  assessments  done 
to  meet  these  requirements  are 
consistent  with  other  modal 
assessments  and  are  sufficient  enough  to 
enable  the  development  of  security 
plans.  We  have  been  working  with  other 
agencies  to  develop  assessment  tools 
that  are  sensitive  to  a  diversity  of 
transportation  modes  to  ensure  equity  of 
security  throughout  the  entire  National 
transportation  system.  We  anticipate 
that  eventually  one  security  assessment 
tool  will  be  mandated  for  all 
transportation  modes.  In  the  interim,  the 
list  provided  in  Section  101.510  enables 
the  maritime  seciu-ity  provisions  to 
advance  until  the  national 
transportation  security  assessment 
mandate  is  complete.  Even  when  a 
national  transportation  security 
assessment  is  in  place,  we  intend  to 
provide  a  "grandfather  clause"  to  those 
security  assessments  done  to  meet  the 


maritime  security  requirements  found 
elsewhere  in  today's  Federal  Register. 

The  Transportation  Security 
Administration  intends  to  publish  a 
Nptice  of  Proposed  rulemaking  with 
request  for  comment  that  promulgates 
rules  in  49  CFR  part  1574  to  manage  the 
access  to  and  use  of  a  user-friendly  risk- 
based  vulnerability  assessment  tool. 
This  tool  will  be  the  result  of  inter- 
agency work,  under  the  leadership  of 
TSA  thus  far  to  establish  a  national 
transportation  security  assessment.  It 
will  be  designed  as  a  self-assessment 
tool  for  the  owner  or  operator,  and  is 
one  of  the  tools  an  owner  or  operator 
may  use  to  meet  the  risk  assessment 
requirements  in  parts  103,  104,  105  and 
106  of  subchapter  H. 

Section  101.515  of  subpart  E 
prescribes  the  minimum  requirements 
for  personal  identification  credentials 
for  purposes  of  access  control  under  this 
subchapter.  As  discussed  in  the 
Discussion  of  Comments  to  Maritime 
Security  Public  Meetings  section  above, 
these  requirements  are  consistent  with 
the  Coast  Guard's  previous  policy  notice 
on  maritime  credentials  acceptable 
under  33  CFR  part  125. 

Part  102 — National  Maritime 
Transportation  Security  Plan 

Part  102  in  subchapter  H  has  been 
reserved  for  the  National  Maritime 
Transportation  Security  (NMTS)  Plan 
that  is  required  under  46  U.S.C.  70103a. 
At  this  time  we  are  coordinating  the 
implementation  of  the  National 
Maritime  Security  Advisory  Committee 
(NMSAC)  as  required  in  the  MTSA  (46 
U.S.C.  70112a).  While  the  development 
of  this  overarching  plan  and  the 
establishment  of  the  National  Advisory " 
Committee  are  key  sustaining  National 
Maritime  Security  initiatives,  we  do  not 
feel  their  development  is  necessary 
prior  to  the  implementation  of  these 
interim  rule  requirements.  We  believe 
the  concepts  found  in  the  interim  rules 
published  in  today's  Federal  Register 
represent  the  foundation  of  National 
Maritime  Transportation  Security  and 
intend  to  incorporate  them  in  the 
development  of  the  NMTS  plan.  We  will 
promulgate  the  NMTS  plan  and 
Advisory  Committee  charter  and 
membership  requirements  under  a 
separate  notice  and  rulemaking  in  the 
future. 

Additionally,  the  Aviation  and 
Transportation  Security  Act  (ATSA) 
assigns  responsibility  for  managing  the 
seciuity  of  the  nation's  transportation 
modes  to  the  Transportation  Security 
Administration.  In  its  role  as  the 
National  Transportation  System 
Security  Manager,  Transportation 
Seciuity  Administration  intends  to 
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develop  a  National  Transportation 
System  Security  Plan  (NTSSP)  to  define 
national  strategy  and  provide  tools  to 
help  manage  risk  across  the  nation's 
multi-modal  transportation  system. 

The  NTSSP  will  provide  a 
comprehensive  and  systematic  approach 
to  the  national  transportation  system's 
risk  management.  It  will  set  the 
framework  and  establish  goals  for 
National  Security  Plans  for  each  of  the 
transportation  modes. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  101.115 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  You  may 
inspect  this  material  at  U.S.  Coast  Guard 
Headquarters  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 
available  from  the  sources  listed  in 
§101.115. 

This  interim  rule  incorporates  by 
reference  the  International  Ship  and 
Port  Facility  Security  (ISPS)  Code,  2003 
Edition.  Specifically,  we  are 
incorporating  the  amendments  adopted 
on  12  December  2002  to  the  Annex  to 
The  International  Convention  for  the 
Safety  of  Life  at  Sea  (SOLAS),  1974  and 
The  International  Code  For  the  Security 
of  Ships  and  of  Port  Facilities,  also 
adopted  on  12  December  2002.  The 
material  is  incorporated  for  all  of 
subchapter  H.  The  interim  rule  titled 
"Automatic  Identification  System; 
Vessel  Carriage  Requirement"  (USCG- 
2003-14757),  found  elsewhere  in 
today's  Federal  Register,  also 
incorporates  material  by  reference. 

Regulatory  Assessment 

This  interim  rule  is  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  imder  that  Order.  It 
requires  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 
regulatory  policies  and  procedures  of 
DHS.  A  draft  assessment  is  available  in 
the  docket  as  indicated  under 
ADDRESSES. 

SuBimary  of  Changes  in  the  Cost 
Assessment  From  Uie  Meeting  Notice 

In  a  December  30,  2002,  meeting 
notice  [67  FR  79742],  the  Coast  Guard 
presented  a  preliminary  cost  assessment 
estimating  the  cost  to  the  regulated 
public  of  implementing  MTSA.  the  ISPS 
code,  and  complying  with  applicable 
security  NVICs.  We  asked  for  comments 
on  our  estimates  and  have  changed 
portions  of  our  cost  assessments  for  the 
interim  rules  based  on  those  comments. 


We  received  a  wide  range  of 
comments  on  the  preliminary 
assessment.  In  some  areas,  commenters 
believed  we  were  overestimating  costs, 
in  other  areas  they  believed  we  were 
understating  costs,  and  in  many 
instances  commenters  believed  we  had 
accurately  accounted  for  costs.  As  a 
result  of  the  comments,  our  cost 
estimates  for  vessels  and  facilities 
increased,  while  our  estimates  for  ports 
remained  about  the  same.  Additionally, 
the  summary  of  costs  we  present  below 
includes  estimates  for  the  OCS  interim 
rule  and  the  AIS  interim  nUe,  which 
were  not  part  of  our  original  assessment 
for  the  meeting  notice. 

For  vessels,  we  decreased  the 
popidation  of  U.S.  flag  SOLAS  fishing 
vessels  from  39  to  1.  We  also  removed 
domestic  MODUs  and  domestic  freight 
barges  regulated  under  46  CFR 
subchapter  I  from  our  assessment,  as  the 
Coast  Guard  is  not  regulating  these 
vessels  in  these  interim  rules.  We  added 
70  foreign  vessels  that  make  port  calls 
in  the  United  States  but  are  not  subject 
to  SOLAS.  We  increased  the  cost  for 
hand-held  radios  and  portable  vapor 
detectors  based  on  information  received 
in  the  comments. 

In  our  preliminary  assessment,  we 
assiuned  that  equipment  would  be 
replaced  every  10  years.  Several 
conunenters  believed  that  this 
underestimated  the  replacement  costs 
for  several  of  the  pieces  of  equipment 
that  we  considered.  Specifically,  several 
commenters  stated  some  equipment 
would  be  broken,  lost,  or  stolen  before 
the  10-year  replacement.  We  agreed  that 
we  should  increase  equipment  costs  to 
account  for  these  situations.  Because  the 
replacement  cycle  of  equipment  will 
vary  considerably  among  types  of 
equipment  and  its  uses,  we  increased 
the  annual  operations  and  maintenance 
(O&M)  costs  to  more  acciu-ately  capture 
increased  replacement  and  repair.  In  the 
preliminary  cost  estimates,  we  assumed 
that  annual  O&M  costs  would  be  5 
percent  of  the  initial  capital  purchase 
cost.  In  the  Cost  Assessment  for  this 
rulemaking,  we  increased  annual  O&M 
to  10  percent  of  the  initial  purchase 
cost.  We  also  changed  the  annual  cost 
for  Vessel  Secm-ity  Officers  to  more 
accurately  reflect  the  annual  costs  of  the 
mariners  that  will  perform  security 
duties  aboard  their  vessels.  The  net 
effect  of  these  changes  was  to  increase 
initial  and  annual  costs  for  vessels. 

Based  on  comments,  we  found  there 
was  some  confusion  about  labor  costs. 
Labor  costs  presented  in  our  assessment 
are  not  the  hourly  wage  paid  to  the 
employee;  rather,  they  are  the  fully 
loaded  cost  to  the  company  of  carrying 
the  position  and  providing  employee 


benefits.  Additionally,  there  was  some 
confusion  about  oiu-  estimates  for  Vessel 
Security  Assessments  and  Vessel 
Security  Plans.  We  believe  that  most 
companies  v>dll  choose  to  develop  one 
overarching  assessment  or  plan,  and 
then  take  that  overarching  document 
and  add  documentation  specific  to  each 
vessel  in  their  fleets.  The  "incremental" 
costs  that  we  presented  for  each  vessel 
type  in  the  preliminary  assessment 
represented  the  cost  to  add  the  vessel  to 
the  overarching  company  assessment  or 
plan.  Thus,  in  our  preliminary  cost 
assessment  it  may  have  seemed  that  it 
cost  only  a  few  dollars  to  develop  a 
Vessel  Security  Assessment  or  Vessel 
Security  Plan  for  a  particular  vessel.  In 
fact,  we  believe  that  Vessel  Security 
Assessments  and  Vessel  Security  Plans 
will  represent  a  substantial  initial  cost, 
but  adding  vessels  to  an  overarching 
plan  will  be  a  smaller,  incremental  cost. 
For  annual  updates  to  Vessel  Security 
Assessments  and  Vessel  Security  Plans, 
we  have  increased  the  time  required  to 
amend  these  documents  from  1  minute 
per  vessel  (0.02  hours)  to  15  minutes  per 
vessel  (0.25  hours).  The  net  effect  of  this 
change  was  to  increase  our  annual  costs 
slightly. 

For  facilities,  we  added  certain 
fleeting  areas  to  our  population  based 
on  OUT  assessment  of  the  risk  these  areas 
pose.  We  also  increased  equipment 
costs  for  most  items  for  Group  A 
facilities  in  response  to  several 
comments.  (We  recognize  that  not  all 
facilities  will  incur  the  same  cost  for 
persormel  salaries,  hire  the  same 
number  of  security  guards,  or  spend  the 
same  amoimt  of  time  drafting  Facility 
Security  Assessments  and  Facility 
Security  Plans.  For  the  purpose  of  this 
assessment,  we  have  divided  the  facility 
population  in  two  groups.  One  group  is 
composed  of  one  third  of  all  facilities 
and  will  have  more  security  duties,  hire 
more  guards,  and  spend  more  time 
drafting  Facility  Security  Assessments 
and  Facility  Security  Plans  than  the 
other  group  that  is  composed  of  the 
remaining  two-thirds  of  the  total 
population.  Facilities  in  the  first  group 
are  addressed  in  this  assessment  as  "A" 
and  facilities  in  the  second  group  as 
"B.")  As  in  our  vessel  assessment,  we 
increased  annual  O&M  costs  from  5 
percent  of  purchase  cost  to  10  percent 
of  purchase  cost  to  more  accurately 
capture  annual  repair  and  replacement. 
We  received  several  comments  on  the 
cost  estimated  for  security  guards. 
Commenters  stated  the  $40,000  annual 
cost  presented  was  either  too  low,  too 
high,  or  acciuate.  We  believe  these 
diverging  opinions  could  be  explained 
by  the  cost  of  living  and  the 
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corresponding  wage  variation  among 
different  regions  of  the  country.  The 
costs  presented  in  the  assessment  are 
national  averages,  and  we  fully  expect 
different  regions  of  the  country  to  pay 
different  wage  rates.  However,  we  do 
believe  that  the  $40,000  per  year 
estimated  per  security  guard  may  be 


lower  than  what  could  be  expected. 
Consequently,  we  have  revised  our 
estimate  from  $40,000  per  year  to 
$50,000  per  year  per  security  guard. 
Finally,  we  included  the  cost  of  making 
Declaration  of  Security  (DoS)  annual. 
The  net  effect  of  these  changes  was  to 


increase  initial  and  annual  costs  for 
facilities. 

A  detailed  summary  of  the  changes 
made  from  the  December  2002  meeting 
notice  and  the  Cost  Assessment  for  the 
interim  rules  for  security  is  presented  in 
Table  6. 


Table  6.— Summary  of  Changes  Made  to  Cost  Assessment 


Item 


PopulatJQn  of  fishing  vessels  

Population  of  domestic  MODUs  .... 

Population     of    domestic    freight 
barges. 

Population  of  foreign  non-SOLAS 
vessels. 


December  2002  meeting  notice 


Hand-held  radio  (vessels) $200  per  item 


39  vessels  .. 
159  vessels 
262  vessels 


Cost  assessment  for  IR 


0  vessels 


Portable  vapor  detector  (vessels) 
O&M  costs  for  equipment  (vessels) 
Annual      incremental     costs     to 

amend  VSAs  and  VSPs. 
Vessel  Security  Officers 


Fleeting  areas  ^ 

Communications  system  (group  A 
facilities). 

Gates  (group  A  facilities)  

CCTVs  (group  A  facilities)  

Lights  (group  A  facilities)  

Fencing  (group  A  facilities) 

Hand-held  radio  (group  A  and  B 
facilities). 

O&M  costs  for  equipment  (facili- 
ties). 

Security  guard 

Declaration  of  Security 


$8,000  per  item 

5%  of  purchase  cost 

$0.02  per  vessel  per  year 


$5,000  per  vessel  per  year,  non- 
towing  vessels  only. 


0  areas 

$300,000  per  facility 

$100,000  per  facility 
$130,000  per  facility 
$200,000  per  facility 
$500,000  per  facility 
$200  per  item  


5%  of  purchase  cost 


$40,000  per  year  . 
No  cost  estimated 


1  vessel 


0  vessels 


0  vessels 


70  vessels 


$500  per  item  

$15,000  per  item  

10%  of  purchase  cost  ... 
$25  per  vessel  per  year 


$8,500  per  non-towing  vessel  per 
year;  $4,250  per  towing  vessel 
per  year. 

600  areas 

$400,000  per  facility  


$200,000  per  facility 
$260,000  per  facility 
$400,000  per  facility 
$750,000  per  facility 
$500  per  item  


10%  of  purchase  cost 


$50,000  per  year 
Cost  estimated  .... 


Comment 


Revised  based  on  new  informa- 
tion from  commenter. 

IR  will  not  be  applicable  to  do- 
mestic MODUs. 

IR  will  not  be  applicable  to  do- 
mestic freight  barges  regulated 
under  Subchapter  I. 

IR  will  be  applicable  to  these  ves- 
sels regulated  under  Sub- 
chapter I. 

Revised  based  on  comment. 

Revised  based  on  comment. 

Revised  based  on  comment. 

Revised  based  on  comment. 

Revised  based  on  comment. 


Population  added  to  IR. 
Revised  t>ased  on  comment. 

Revised  based  on  comment. 
Revised  based  on  comment. 
Revised  based  on  comment. 
Revised  based  on  comment. 
Revised  based  on  comment. 

Revised  based  on  comment. 

Revised  based  on  comment. 
Added  requirement  to  IR. 


Cost  Assessment  Summary 

The  following  summary  presents  the 
estimated  costs  of  complying  with  the 
interim  rules  on  Vessel  Security, 
Facility  Security,  OCS  Facility  Security, 
Area  Maritime  Security,  and  AIS,  which 
are  published  elsewhere  in  today's 
Federal  Register. 

For  the  purposes  of  good  business 
practice,  or  to  comply  with  regulations 
promulgated  by  other  Federal  and  State 
agencies,  many  companies  already  have 
spent  a  substantial  amount  of  money 
and  resources  to  upgrade  and  improve 
seciuity.  The  costs  shown  in  this 
summary  do  not  include  the  security 
measures  these  companies  have  already 
taken  to  enhance  security. 

We  realize  that  every  company 
engaged  in  maritime  commerce  would 
not  implement  the  interim  rules  exactly 
as  presented  in  this  assessment. 
Depending  on  each  company's  choices, 
some  companies  could  spend  much  less 
than  what  is  estimated  herein,  while 


others  could  spend  significantly  more. 
In  general,  we  assume  that  each 
company  would  implement  the  interim 
rules  based  on  the  type  of  vessels  or 
facilities  it  owns  or  operates,  whether  it 
engages  in  international  or  domestic 
trade,  and  the  ports  where  it  operates. 

This  assessment  presents  the 
estimated  cost  if  vessels,  facilities,  OCS 
facilities,  and  ports  are  operating  at 
MARSEC  Level  1,  the  current  level  of 
operations  since  the  events  of 
September  11,  2001.  We  also  estimate 
the  costs  for  operating  for  a  brief  period 
at  MARSEC  Level  2,  an  elevated  level  of 
security.  We  also  discuss  the  potential 
effects  of  operating  at  MARSEC  Level  3, 
the  highest  level  of  maritime  security. 

We  do  not  anticipate  that 
implementing  the  interim  rules  will 
require  additional  manning  aboard 
vessels  or  OCS  facilities;  existing 
personnel  can  assume  the  duties 
envisioned.  For  facilities,  we  anticipate 
additional  personnel  in  the  form  of 


security  guards  that  can  be  hired 
through  contracting  with  a  private  firm 
specializing  in  security. 

Based  on  our  assessment,  the  first- 
year  cost  of  implementing  the  interim 
rules  is  approximately  $1,507  billion. 
Following  initial  implementation,  the 
annual  cost  is  approximately  $884 
million,  with  costs  of  present  value  (PV) 
$7,348  billion  over  the  next  10  years 
(2003-2012,  7  percent  discount  rate). 
Estimated  costs  are  as  follows. 

Vessel  Security 

Implementing  the  interim  rule  will 
affect  about  10,300  U.S.  flag  SOLAS, 
domestic  (non-SOLAS),  and  foreign 
non-SOLAS  vessels.  The  first-year  cost 
of  purchasing  and  installing  equipment, 
hiring  security  officers,  and  preparing 
paperwork  is  approximately  $218 
million.  Following  initial 
implementation,  the  annual  cost  is 
approximately  $1 76  million.  Over  the 
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next  10  years,  the  cost  would  be  PV 
$1,368  billion. 

Facility  Security 

Implementing  the  interim  rule  will 
affect  about  5,000  facilities.  The  first- 
year  cost  of  purchasing  and  installing 
equipment,  hiring  security  officers,  and 
preparing  paperwork  is  an  estimated 
$1,125  billion.  Following  initial 
implementation,  the  annual  cost  is 
approximately  $656  million.  Over  the 
next  10  years,  the  cost  would  be  PV 
$5,399  billion. 

OCS  Facility  Security 

Implementing  the  interim  rule  will 
affect  about  40  OCS  facilities  under  U.S. 
jurisdiction.  The  first-year  cost  of 
purchasing  equipment  and  preparing 
paperwork  is  an  estimated  $3  million. 
Following  initial  implementation,  the 
annual  cost  is  approximately  $5  million. 
Over  the  next  10  years,  the  cost  would 
be  PV  $37  million. 

Port  Security 

Implementing  the  interim  rule  will 
affect  about  47  maritime  areas 
containing  361  ports.  The  initial  cost  of 
die  startup  period  (June  2003-December 
2003)  is  estimated  to  be  $120  miUion. 
Following  the  startup  period,  the  first 
year  of  implementation  (2004)  is 
estimated  to  be  $106  million.  After  the 
first  year  of  implementation,  the  annual 
cost  is  approximately  $46  million.  Over 
the  next  10  years,  the  cost  woidd  be  PV 
$477  million. 

Automatic  Identification  System  (AIS) 

Implementing  the  interim  rule  will 
affect  about  4,600  U.S.  flag  SOLAS  and 
domestic  (non-SOLAS)  vessels  in  VTS 
areas.  The  first-year  cost  of  purchasing 
equipment  and  training  for  U.S.  vessels 
(SOLAS  and  domestic)  is  approximately 
$40  million.  Following  initial 
implementation,  the  annual  cost  for  U.S. 
vessels  is  approximately  $1  million. 
Over  the  next  10  years,  the  cost  for  these 
vessels  would  be  PV  $66  million  (with 
replacement  of  the  units  occurring  8 
years  after  installation). 

An  additional  70  foreign  flag,  non- 
SOLAS  vessels  will  also  be  affected.  The 
first-year  cost  of  purchasing  and 
installing  equipment  and  training 
personnel  for  these  vessels  is 
approximately  $0.6  million.  Following 
initial  implementation,  the  annual  cost 
is  less  than  $0.1  million.  Over  the  next 
10  years,  the  cost  for  these  vessels 
would  be  PV  $1  million. 

Maritime  Security  Levels  2  and  3 

MARSEC  Level  2  is  a  heightened 
threat  of  a  seciu-ity  incident,  and 
intelUgence  indicates  that  terrorists  are 


likely  to  be  active  within  a  specific 
target  or  class  of  targets.  MARSEC  Level 
3  is  a  probable  or  inuninent  threat  of  a 
security  incident.  MARSEC  Levels  2  and 
3  costs  are  not  included  in  the  above 
summaries  because  of  the  imcertainty 
that  arises  from  the  unknown  frequency 
of  elevation  of  the  MARSEC  Level  and 
the  unknown  duration  of  the  elevation. 

The  costs  to  implement  MARSEC 
Levels  2  and  3  security  measures  in 
response  to  these  increased  threats  do 
not  include  the  costs  of  security 
measures  and  resources  needed  to  meet 
MARSEC  Level  1  (summarized  above) 
and  will  vary  depending  on  the  type  of 
security  measures  required  to  coimter 
the  specific  nature  of  higher  levels  of 
threat.  Such  measures  could  include 
additional  personnel  or  assigning 
additional  responsibilities  to  current 
personnel  for  a  limited  period  of  time. 

We  did  not  consider  capital 
improvements,  such  as  building  a  fence, 
to  be  true  MARSEC  Levels  2  or  3  costs. 
The  nature  of  the  response  to  MARSEC 
Levels  2  and  3  is  intended  to  be  a  quick 
siuge  of  resources  to  coimter  an 
increased  threat  level.  Capital 
improvements  generally  take  time  to 
plan  and  implement  and  could  not  be  in 
place  rapidly.  Capital  improvement 
costs  are  estimated  imder  MARSEC 
Level  1  costs. 

We  did  not  calculate  MARSEC  Level 
2  cost  for  the  AMS  because  this  will  be 
primarily  a  cost  to  the  Coast  Guard  for 
administering  the  heightened  MARSEC 
Level  in  port  and  maritime  areas. 

In  order  to  estimate  a  cost  for 
MARSEC  Level  2,  we  made  assumptions 
about  the  length  of  time  the  nation's 
ports  can  be  expected  to  operate  at  the 
heightened  security  level.  For  the 
purpose  of  this  assessment  only,  we 
estimate  costs  to  the  nation's  ports 
elevating  to  MARSEC  Level  2  twice  a 
year,  for  3  weeks  each  time,  for  a  total 
period  of  6  weeks  at  MARSEC  Level  2. 
Again,  this  estimate  of  6  weeks  annually 
at  MARSEC  Level  2  is  for  the  purposes 
of  illustrating  the  order  of  magnitude  of 
cost  we  can  expect.  Oiu-  estimate  should 
not  be  interpreted  as  the  Coast  Guard's 
official  position  on  how  often  the 
nation's  ports  will  operate  at  MARSEC 
Level  2. 

We  estimate  that  there  are  Vessel 
Security  Officers  aboard  all  U.S.  flag 
SOLAS  vessels  and  most  domestic 
vessels.  We  estimate  that  there  will  also 
be  key  crewmembers  that  can  assist 
with  security  duties  during  MARSEC 
Level  2  aboajxi  these  vessels.  We  assiune 
that  both  Vessel  Security  Officers  and 
key  crewmembers  will  work  12  hoiu^  a 
day  (8  hours  of  regular  time,  4  hours  of 
overtime)  during  the  42  days  that  the 
ports  are  at  MARSEC  Level  2.  We  then 


estimate  daily  and  overtime  rates  for 
Vessel  Seciuity  Officers  and  key 
crewmembers.  Given  these  assumptions, 
we  estimate  that  elevating  the  security 
level  to  MARSEC  Level  2  twice  a  year 
each  for  21  days  will  cost  vessel  owners 
and  operators  approximately  $235 
million  annually. 

We  estimate  that  every  regulated 
facility  will  have  a  Facility  Security 
Officer  assigned  to  it.  We  also  estimate 
that  there  will  also  be  a  key  person  that 
can  assist  with  secmity  duties  during 
MARSEC  Level  2  at  each  facility.  We 
assume  that  both  Facility  Seciuity 
Officers  and  key  personnel  will  work  12 
hours  a  day  (8  hours  of  regular  time,  4 
hours  of  overtime).  For  facilities  that 
have  to  acquire  security  personnel  for 
MARSEC  Level  1,  we  assumed  that 
during  MARSEC  Level  2  the  number 
security  guards  would  double  for  this 
limited  time.  For  the  facilities  for  which 
we  did  not  assume  any  additional 
guards  at  MARSEC  Level  1,  we  assumed 
that  during  MARSEC  Level  2  these 
would  have  to  acquire  a  minimal 
number  of  security  guards.  Given  these 
assumptions,  we  estimate  that  elevating 
the  security  level  to  MARSEC  Level  2 
twice  a  year  each  for  21  days  will  cost 
facility  owners  and  operators 
approximately  $424  million  aimually. 

We  estimate  that  elevating  the 
security  level  to  MARSEC  Level  2  twice 
a  year  each  for  21  days  will  cost  the 
regulated  OCS  facility  owners  and 
operators  approximately  $4  million 
aimually.  This  cost  is  primarily  due  to 
increased  cost  for  OCS  Facility  Seciuity 
Officers  and  available  key  security 
personnel. 

Other  costs  that  we  did  not  attempt  to 
quantify  include  possible  operational 
restrictions  such  as  limiting  cargo 
operations  to  daylight  hoiu^  or  greatly 
limiting  access  to  facilities  or  vessels. 

MARSEC  Level  3  will  involve 
significant  restriction  of  maritime 
operations  that  could  result  in  the 
temporary  closure  of  individual 
facilities,  ports,  and  waterways  either  in 
a  region  of  the  U.S.  or  the  entire  nation. 
Depending  on  the  nature  of  the  specific 
threat,  this  highest  level  of  maritime 
security  may  have  a  considerable  impact 
on  the  stakeholders  in  the  affected  ports 
or  maritime  areas.  The  ability  to 
estimate  the  costs  to  business  and 
government  for  even  a  short  period  at 
MARSEC  Level  3  is  virtually  impossible 
with  any  level  of  accuracy  or  analytical 
confidence  due  to  the  infinite  range  of 
threats  and  scenarios  that  could  trigger 
MARSEC  Level  3. 

The  length  and.the  duration  of  the 
increased  security  level  to  MARSEC 
Level  3  will  be  entirely  dependent  on 
the  intelligence  received  and  the  scope 
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of  transportation  security  incidents  or 
disasters  that  have  already  occurred  or 
are  imminent.  While  we  can  reasonably 
expect  MARSEC  Level  3  to  increase  the 
direct  costs  to  businesses  attributable  to 
increased  personnel  or  modified 
.operations,  we  believe  the  indirect  costs 
to  society  of  the  "ripple  effects" 
associated  with  sustained  port  closures 
would  greatly  outweigh  the  direct  costs 
to  individual  businesses. 

The  U.S.  Marine  Transportation  System 

The  cost  of  MARSEC  Level  3  can  best 
be  appreciated  by  the  benefits  of  the 
U.S.  MTS  to  the  economy.  Maritime 
commerce  is  the  lifeblood  of  the  modem 
U.S.  trade-based  economy,  touching 
virtually  every  sector  of  our  daily 
business  and  personal  activities. 

Annually,  the  U.S.  MTS  contributes 
significant  benefits  to  the  economy. 
More  than  95  percent  of  all  overseas 
trade  that  enters  or  exits  this  country 
moves  by  ship,  including  9  million 
barrels  of  oil  a  day  that  heats  homes  and 
businesses  and  fuels  oiu  automobiles.  ^ 
In  addition,  over  $738  billion  of  goods 
are  transported  annually  through  U.S. 
ports  and  waterways.^ 

Other  benefits  include  the  water 
transportation  and  shipping  industry 
that  generates  over  $24  billion  in 
revenue  and  provides  nearly  $3  billion 
of  payrolls.*  The  annual  economic 
impact  of  cruise  lines,  passengers,  and 
their  suppliers  is  more  than  $11.6 
billion  in  revenue  and  176,000  in  jobs 
for  the  U.S.  economy."*  Our  national 
defense  is  also  dependent  on  the  MTS. 
Approximately  90  percent  of  all 
equipment  and  supplies  for  Desert 
Storm  were  shipped  from  strategic  ports 
via  our  inland  and  coastal  waterways.^ 

The  Ripple  Effect  of  Port  Closures  on  the 
U.S.  Economy 

We  could  expect  not  just  the 
immediate  effects  of  port  and  waterway 
closures  on  waterbome  commerce  as 
described  above,  but  also  serious 
"ripple  effects"  for  the  entire  U.S. 
economy  that  could  last  for  months  or 
more,  including  delayed  commerce, 
decreased  productivity,  price  increases, 
increased  imemployment,  unstable 
financial  markets  worldwide,  and 
economic  recession. 

To  appreciate  the  impact,  we  can 
examine  one  sector  of 'the  economy: 


agriculture.  Many  farm  exports  are  just- 
in-time  commodities,  "such  as  cotton 
shipped  to  Japan,  South  Korea, 
Indonesia,  and  Taiwan.  Asian  textile 
mills  receive  cotton  on  a  just-in-tirae 
basis  because  these  mills  do  not  have 
warehousing  capabilities.  A  port 
shutdown  may  cause  U.S.  cotton 
wholesalers  to  lose  markets,  as  textile 
producers  find  suppliers  from  other 
nations.  U.S.  wholesalers  would  lose 
sales  until  shipping  is  restored. 

Another  example  is  the  auto  industry. 
A  recent  shutdown  of  West  Coast  ports 
due  to  a  labor  dispute  caused  an 
automobile  manufacturer  to  delay 
production  because  it  was  not  receiving 
parts  to  make  its  cars.  We  can  see  that 
a  port  shutdown  can  create  a  domino 
effect,  from  stalling  the  distribution  of 
materials  to  causing  stoppages  and 
delays  in  production  to  triggering  job 
losses,  higher  consumer  prices,  and 
limited  selection. 

The  macroeconomic  effects  of  the 
recent  shutdown  of  West  Coast  ports, 
while  not  in  response  to  a  security 
threat,  are  a  good  example  of  the 
economic  costs  that  we  could 
experience  when  a  threat  would 
necessitate  broad-based  port  closures. 
The  cost  estimates  of  this  11 -day 
interruption  in  cargo  flow  and  closure  of 
29  West  Coast  ports  have  ranged 
between  $140  million  to  $2  billion  a 
day,  but  are  obviously  high  enough  to 
cause  significant  losses  to  the  U.S. 
economy.^ 

Another  proxy  for  the  estimated  costs 
to  society  of  nationwide  port  closures 
and  the  consequential  impact  on  the 
U.S.  supply  chain  can  be  seen  by  a 
recent  war  game  played  by  businesses 
and  government  agencies.''  In  that 
recent  war  game,  a  terrorist  threat 
caused  2  major  ports  to  close  for  3  days, 
and  then  caused  a  nationwide  port 
closure  for  an  additional-9  days.  This 
closure  spanned  only  12  days,  but 
resulted  in  a  delay  of  approximately  3 
months  to  clear  the  resulting 
containerized  cargo  backlog.  The 
economic  costs  of  the  closings 
attributable  to  manufacturing 
slowdowns  and  halts  in  production,  lost 


'  See  MTS  Fact  Sheet  available  at  www.dot.gov/ 
mts/fact_sheet.litm. 

^  See  2000  Exports  and  Imports  by  U.S.  Customs 
District  and  Port  ai'ailable  at  nM-w.marad.dot.gov/ 
statististcs/usfwts/. 

'U.S.  Census  Bureau.  1997  Economic  Census, 
Transportation  and  Warehousing-Subject  Series. 

*  See  footnote  1 . 

'See  footnote  1.    — 
i 


"See  Lost  Earnings  Due  to  West  Coast  Port 
Shutdown — Preliminary  Estimate,  Patrick 
Anderson,  October  7.  2002,  available  at  http:// 
www.AndersonEconomicGroup.com;  An 
As.sessment  of  the  Impact  of  West  Coast  Container 
Operations  and  the  Potential  Impacts  of  an 
Interruption  of  Port  Operations,  2000,  Martin 
Associates.  October  23.  2001.  available  from  the 
Pacific  Maritime  Association.  These  two  studies 
were  widely  quoted  by  most  U.S.  news  services 
including  Sam  Zuckerman.  San  Francisco 
Chronicle.  October  2002. 

'The  war  game  simulation  was  designed  and 
sponsored  by  Booz  Allen  Hamilton  and  The 
Conference  Board,  details  available  at  http:// 
Vi'ww.boozallen.com/. 


sales,  and  spoilage  was  estimated  at 
approximately  58  billion.  The 
simulation  gauged  how  participants 
would  respond  to  an  attack  and  the 
ensuing  economic  consequences. 
Furthermore,  a  well-coordinated  direct 
attack  of  multiple  U.S.  ports  could 
shutdown  the  world  economy  by 
effectively  halting  international  trade 
flows  to  and  from  the  U.S.  market — the 
largest  market  for  goods  and  services  in 
the  world. 

We  believe  that  the  cost  to  the 
national  economy  of  a  port  shutdown 
due  to  extreme  seciuity  threats,  while 
not  insignificant,  would  be  relatively 
small  if  it  only  persisted  for  a  few  days 
and  involved  very  few  ports.  However, 
if  the  interruption  in  cargo  flows  would 
persist  much  longer  than  the  11 -day 
shutdown  recently  experienced  on  the 
West  Coast,  the  economic  loss  is 
estimated  to  geometrically  increase 
(double)  every  additional  10  days  the 
ports  were  closed.^  At  a  certain  point, 
companies  would  start  declaring 
bankruptcies,  people  would  be  laid  off 
indefinitely,  and  the  prices  of  goods 
would  increase.  This  effect  would 
continue  and  intensify  until  alternate 
economic  activities  took  place,  such  as  , 
the  unemployed  finding  less  desirable 
jobs  or  companies  finding  secondary 
lines  of  operations  and  suppliers. 
Regardless,  the  economic  hardship 
suffered  by  industry,  labor,  and  the  loss 
of  public  welfare  due  to  a  sustained 
nationwide  port  shutdown  may  have  as 
significant  an  effect  on  the  U.S.  as  the 
act  of  terror  itself 

Benefit  Assessment 

Why  We  Measured  Benefits  Using  the 
N-RAT 

A  team  of  experts  considered  the 
benefits  of  various  security  measures 
that  will  be  implemented'and  used  the 
N-RAT  to  estimate  the  reduction  in  risk 
associated  with  these  security  measures. 
Before  the  results  of  this  assessment  are 
discussed,  it  is  helpful  to  understand 
why  the  Coast  Guard  chose  this 
methodology  to  measure  regulatory 
benefits. 

Traditionally,  the  Coast  Guard's 
regulations  intended  to  decrease 
marine-related  casualties,  which  in  turn 
reduced  number  of  injuries,  fatalities, 
and  pollution  (primarily  oil)  spilled  into 
the  marine  environment.  TJiese  sorts  of 
safety  and  environmental  benefits  could 
be  estimated  with  some  degree  of 
accuracy;  the  well-documented  and 
detailed  history  of  maritime  incidents 
provides  a  solid  foundation  to  estimate 
the  "costs  to  society"  that  could  be 


■  See  Anderson  footnote  6. 
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avoided  through  enhanced 
requirements.  By  reviewing  incident 
trends  over  time  and  the  costs  to  society 
imposed  by  these  incidents,  the  Coast 
Guard  could  determine  if  changes  to  the 
status  quo  were  justified. 

Consequently,  our  environmental 
protection  and  marine  safety  regulations 
were  generally  accompanied  by 
estimates  of  reduced  injuries,  fatalities, 
and  pollution  attributable  to  a  specific 
regulation.  For  example,  the  recently 
promulgated  Final  Rule  titled  Tank 
level  or  Pressure  Monitoring  Devices 
(published  September  17,  2002)  [67  FR 
58515]  estimated  a  benefit  to  society  of 
approximately  900  barrels  of  oil  not 
spilled  into  the  environment  over  the 
period  of  assessment,  though  the 
regulation  was  not  expected  to  prevent 
injuries  or  fatalities. 

Estimating  the  benefits  of  new    " 
security  requirements,  however,  is  more 
challenging.  Incident  causation 
probabilities,  based  on  historic  trends 
cmd  analysis,  can  be  estimated  in  a 
manner  that  terrorist  activities  cannot. 
Cmrently,  we  believe  it  is  virtually 
impossible  to  estimate  benefits  for 
seou-ity  regulations  in  the  way  benefits 
.are  estimated  for  non-seciu"ity 
regulations.  We  do  not  believe  we  can 
state  with  any  degree  of  certainty  that  a 
^  specific  security  regulation  would  save 
a  number  or  a  range  of  fatalities,  as  no 
viable  baseline  exists  irom  which  to 
project  these  benefits.  We  realize 
though,  that  the  biuden  on  the  regulated 
public  of  bearing  the  costs  of  new 
security  regulations  will  be  high,  and 
we  must  balance  the  benefits  of  these 
regulations  with  their  associated  costs. 
We  must  also  consider  the 
consequences  of  taking  no  action. 

We  do  not  assume  the  benefits  of  the 
interim  rules  automatically  offset  their 
costs  simply  because  these  rules  are 
security  related.  By  using  RBDM, 
however,  we  have  measured  the  relative 
risk  reduction  resulting  fi-om  these 
security  measures,  permitting  us  to 
estimate  the  "vedue"  these  regulations 
will  have.  In  considering  the 
applicability  of  the  interim  rules,  we 
have  strived  to  apply  requirements  to 


those  maritime  entities  that  pose  the 
greatest  risk,  and  the  N-RAT  was  an 
important  and  powerful  tool  in  our 
Risk-Based  Decision  Making  process 
We  believe  that  through  better-informed 
judgments  that  came,  in  part,  fi-om  the 
results  of  the  N-RAT,  we  are 
appropriately  balancing  the  benefits  of 
the  interim  rules  with  their  costs. 

Results  of  the  N-RAT  Based  Assessment 

The  expert  review  and  scoring  process 
was  complex  and  challenging.  The 
fundamental  principles  of  the  N-RAT, 
however,  are  relatively  simple  to 
imderstand.  For  each  applicable  entity 
in  the  interim  rules,  we  assigned  an 
"annual  "baseline"  risk  score.  We  then 
considered  the  requirements  of  the  six 
interim  rules  described  herein  and 
assigned  an  annual  post-regulation  risk 
score.  The  benefits  attributable  to  part 
101 — General  Provisions — were  not 
considered  separately  because  it  is  an 
overarching  section  for  all  the  subparts. 
The  benefits  for  part  101  are  represented 
in  each  of  the  remaining  security 
subparts.  The  difference  between  the 
baseline  risk  score  and  the  post- 
regulation  risk  score  is  the  quantified 
benefit  of  the  remaining  five  interim 
rules. 

Besides  the  complex  procediu^  to 
assign  risk  scores  to  the  applicable 
maritime  entities,  we  were  faced  with 
the  further  complication  that  rules  will 
have  multiple  benefits;  thus,  we  have 
the  potential  to  double-count  the  risk 
reduced.  For  example,  if  the  owner  or 
operator  of  a  petroleum  tanker  enhances 
his  vessel's  security,  this  will  also 
benefit  the  receiving  facility  where  this 
vessel  transfers  its  cargo.  The  reverse  is 
also  true:  If  the  ownuer  or  operator  of  the 
facility  enhances  his  facility's  security, 
this  will  benefit  the  vessels  that  arrive 
there.  We  recognize  that  the  interim 
rules  are  a  "family"  of  rulemakings  that 
will  reinforce  and  support  one  another 
in  their  implementation.  We  must 
ensiu«,  however,  that  risk  reduction  that 
is  credited  in  one  rulemaking  is  not  also 
credited  in  another. 

To  avoid  double-coimting  risk 
reduced,  we  first  determined  the 


"universe"  of  total  benefits  of  all 
seciuity  measures  recwitly 
implemented,  about  to  be  implemented, 
or  planned  for  futiu-e  rulemakings. 
Examples  of  other  rules  that  were 
considered  in  the  "universal"  risk 
points  are  the  Coast  Guard's  Notice  of 
Arrival  (96-Hour  Rule),  Custom's 
rulemaking  regarding  cargo  manifests 
{24-Hour  Rule),  and  a  futiue  rulemaking 
for  transportation  security  cards.  We 
then  apportioned  the  total  benefits  to 
specific  regulations.  By  approaching  the 
benefits  assessment  in  this  manner,  we 
were  able  to  address  the  limitations  of 
the  N-RAT.  The  threat,  vulnerability, 
and  consequence  scores  are  whole 
numbers  between  1  and  5.  The  N-RAT 
did  not  allow  us  to  score  a  relatively 
minor  security  initiative  only  0.1  orD.5 
of  a  risk  point,  even  though  the 
initiative  contributes  to  risk  reduction. 
When  we  considered  the  rules  as  a 
group,  however,  security  initiatives  that 
coidd  not  be  scored  individually  due  to 
the  limited  granularity  of  the  N-RAT 
can  be  scored  when  considered  with  the 
rest  of  the  rules  because  of  their 
cumulative  risk  reduction  benefits. 

Once  we  determined  the  total  risk 
reduction  benefits  of  the  all  the 
apphcable  rules,  we  "apportioned"  the 
total  risk  points  back  to  each  individual 
regidation.  We  avoided  double-counting 
benefits  among  the  rulemakings  as  each 
risk  point  was  counted  only  once.  While 
there  was  subjectivity  in  this 
apportionment  of  risk  points  back  to  the 
individual  rulemakings,  we  believe  this 
methodology's  strength  of  allowing  a 
systematic  quantification  of  risk 
reduction  for  each  regulation  outweighs 
its  subjectivity. 

Results  of  the  N-RAT 

We  determined  annual  risk  points 
reduced  for  each  of  the  six  interim  rules 
using  the  N-RAT.  Table  7  presents  the 
annual  risk  points  reduced  by  the  rules. 
As  shown,  the  interim  rule  for  vessel 
sectirity  plans  reduces  the  most  risk 
points  aimually.  The  interim  rule  for 
AIS  reduces  the  least. 


Table  7.— Annual  Risk  Points  Reduced  by  the  Interim  Rules 


Maritime  entity 


Vessels 

Facilities  

OCS  Facilities 
Port  Areas  

Votaf 


Annual  risk  points  reduced  by  rulemaking 


Vessel  secu- 
rity plans 


778,633 

2,025 

41 

587 


781.285 


Facility  secu- 
rity plans 


3.385 
469.686 


587 


473,659 


OCS  facility 
security  plans 


3.385 
9.903 


13.288 


AMS  plans 


3.385 
2.025 


129,792 


135,202 


AIS 


1,448 


105 


1.553 
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Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  PV  (7  percent  discount 
rate,  2003-2012)  so  that  they  could  be 
compared  to  the  costs.  We  presented  the 


cost  effectiveness,  or  dollars  per  risk 
point  reduced,  in  two  ways:  First,  we 
compared  first-year  cost  to  first-year 
benefit,  because  first-year  cost  is  the 
highest  in  our  assessment  as  companies 


develop  security  plans  and  purchase 
equipment.  Second,  we  compared  the 
10-year  PV  cost  to  the  10-year  PV 
benefit.  The  results  of  our  assessment 
are  presented  in  Table  8. 


Table's,— First-Year  and  io-Year  PV  Cost  and  Benefit  of  the  Interim  Rules 


Item 


First- Year  Cost  (millions)  

First- Year  Benefit 

First- Year  Cost  Effectiveness  ($/Rlsk  Point  Reduced)  .. 

10-Year  PV  Cost  (millions)  

10-Year  PV  Benefit  - 

10- Year  PV  Cost  Effectiveness  ($/Risk  Point  Reduced) 

^  Cost  less  monetized  safety  benefit. 


Interim  rule 


Vessel  secu- 
rity plans 


$218 

781,285 

$279 

$1,368 

5,871.540 

$233 


Facility  secu- 
rity plans 


$1,125 
473,659 
$2,375 
$5,399 
3.559,655 
$1,517 


OCS  facility 
security  plans 


$3 

13,288 

$205 

$37 

99,863 

$368 


AMS  plans 


$120 
135,202 
$890 
$477 
1,016,074 
$469 


AIS1 


$41 

1.553 

$26,391 

$42 

11.671 

$3,624 


As  showp,  the  rulemaking  for  vessel 
security  plans  is  the  most  cost  effective. 
This  is  due  to  the  nature  of  the  security 
measures  we  expect  vessels  will  have  to 
take  to  ensure  compliance  as  well  as  the 
level  of  risk  that  is  reduced  by  those 
measures.  Facility  security  plans  are 
less  cost  effective  because  they  incur 
higher  costs  for  capital  purchases  {such 
as  gates  and  fences)  and  require  more 
labor  (such  as  security  guards)  to  ensiu-e 
security.  OCS  Facility  and  AMS  Plans 
are  almost  equally  cost  effective;  the 
entities  these  rules  cover  do  not  inciu 
the  highest  expenses  for  capital 
equipment,  but  on  this  relative  scale, 
they  do  not  receive  higher  risk 
reduction  in  the  N-RAT,  either.  The  AIS 
rulemaking  is  the  least  cost  effective, 
though  it  is  important  to  remember  that 
AIS  provides  increased  maritime 
domain  awareness  and  navigation 
safety,  which  is  not  robustly  captured 
using  the  N-RAT. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  these  interim  rules  would  have 
a  significant  economic  impact  on  a 
substantial  nvunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000.  These 
interim  rules  do  not  require  a  general 
notice  of  proposed  rulemaking  and, 
therefore,  are  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act. 

Although  these  interim  rules  are 
exempt,  we  have  reviewed  each  rule  for 
potential  economic  impacts  on  small 
entities.  We  foimd  that  the  facilities, 
vessels,  and  AIS  ndes  may  have  a 


significant  impact  on  a  substantial 
number  of  small  entities.  However,  we 
did  certify  no  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  for  the  Area  Maritime  Security 
and  OCS  facility  security  rules. 
Additional  information  on  small  entity 
impacts  is  available  in  the  Regulatory 
Assessment  or  Cost  Assessment  for  each 
interim  rule  in  their  associated  docket, 
where  indicated  in  the  ADDRESSES 
section  for  each  interim  nile.. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  these  rules  so  that  they 
can  better  evaluate  the  effects  on  them 
and  participate  in  the  rulemaking.  If 
these  rules  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  their  provisions  or  options 
for  compliance,  please  consult  CDR 
Suzaime  Englebert,  G-M-1  by  telephone 
202-267-1103.  toU-fi-ee  telephone  1- 
800-842-8740  ext.  7-1103,  or  by 
electronic  mail  msregs@comdt.uscg.mil. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR 
(1-888-734-3247). 


Collection  of  Information 

The  interim  rules  published  in  today's 
Federal  Register  contain  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  As  defined  in  5  CFR 
1320.3(c),  "collection  of  information" 
comprises  reporting,  recordkeeping, 
monitoring,  posting,  labeling,  and  other, 
similar  actions.  The  rules  modify  two 
existing  OMB-approved  collections — 
1625-0100  [formerly  2115-0557]  and 
1625-0077  [formerly  2115-0622]. 
Details  of  the  revision  to  1625-0100  can 
be  found  in  the  "Vessel  Security" 
[USCG-2003-14749]  interim  rule 
published  elsewhere  in  today's  Federal 
Register.  A  summary  of  the  revised 
collection  1625-0077  follows. 

TITLE:  Security  Plans  for  Ports, 
Vessels,  Facilities,  and  Outer 
Continental  Shelf  Facilities  and  Other 
Security-Related  Requirements. 

OMB  Control  Number:  1625-0077. 

Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
security  plans  and  commimication 
procedures  for  U.S.  ports  and  maritime 
areas  as  detailed  in  die  interim  rules. 
These  rules  provide  a  framework  to 
ensiu-e  adequate  security  planning, 
drilling,  and  commimication  procedures 
for  Ports,  Vessels,  Facilities,  and  OCS 
Facilities. 

Need  for  Information:  The  primary 
need  for  information  woidd  be  to 
determine  if  stakeholders  are  in 
compliance  with  security  standards. 

Pmposed  Use  of  Information:  This 
information  can  help  to  determine 
appropriate  security  measiues  for  the 
affected  population.  This  information 
also  can  help  determine,  in  the  case  of 
a  transportation  security  incident, 
whether  failure  to  meet  these 
regulations  contributed  to  the 
transportation  security  incident. 
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Description  of  the  Respondents:  This 
rule  will  affect  owners,  operators,  and 
personnel  operating  in  the  U.S.  Marine 
Transportation  System.  The  respondents 
are  regulated  public  and  private 
stakeholders  as  detailed  in  the  interim 
rules. 

Number  of  Respondents:  16,607  total 
respondents  for  the  interim  rules. 

Frequency  of  Response:  Varies  as 
specified  in  each  interim  rule.  Security 
assessments  and  security  plans  are 
submitted  for  approval  initially,  and 
reviewed  annually.  After  the  first  year, 
drills  generally  occur  at  various 
schedules.  All  frequencies  are  at  the 
discretion  of  the  COTP.  Depending  on 
the  port  or  maritime  area,  there  may  be 
additional  requirements  and  reporting 
frequencies. 

Burden  of  Response:  Varies  per  each 
type  of  regulated  population  in  the 
interim  rules. 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  1,811  hours.  These 
interim  rules  are  a  program  change  that 
will  increase  the  total  annual  burden. 
The  new  estimated  total  collection 
burden  is  indicated  in  the  table  below. 

Table  9.— Summary  of  Initial  and 
Annual  Burden  Hour's  and  Costs 


Burden  (hours) 

Initial 

Annual 

Port  Security 

(AMS)  

Vessel  Security 
Facility  Security 
OCS  Facility  Se- 
curity   

1,203,200 
135,269 
528,240 

3.200 

488,800 

11,700 

608,187 

160 

Subtotal  

Pre  9/1 1  Secu- 
rity   

1 

1,869,909 
•3,549 

1,108,847 
3,549 

Total 

1,873,458 

1,112,396 

*As  pre-g/n/OI  security  requirements  are 
existing  regulations,  ftiey  are  included  in  both 
initial  and  annual  burden  calculations.  (Note 
burden  revised  from  year  2000  Estimate). 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
the  interim  rules  to  the  OMB  for  its 
review  of  the  collection  of  information. 
Due  to  the  circiunstances  surrounding 
this  temporary  rule,  we  asked  for 
"emargency  processing"  of  our  request. 
We  received  OMB  approval  for  these 
collections  of  information  on  June  16, 
2003.  They  are  valid  until  December  31, 
2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  th6  information 
is;  whether  it  can  help  us  perform  our 


functions  better;  whether  it  is  readily 
available  elsewhere;  how  accurate  our 
estimate  of  the  burden  of  collection  is; 
how  valid  our  methods  for  determining 
burden  are;  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  biu-den  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
,  both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  nimiber  from 
OMB.  We  received  OMB  approval  for 
these  collections  of  information  on  June 
16,  2003.  They  are  valid  until  December 
31,2003. 

Federalism 

Executive  Order  13132  requires  USCG 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent."  Under  the 
Executive  Order,  USCG  may  construe  a 
Federal  statute  to  preempt  State  law 
only  where,  among  other  things,  the 
exercise  of  State  authority  conflicts  with 
the  exercise  of  Federal  authority  imder 
the  Federal  statute. 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  the  Executive  Order,  and  it 
has  been  determined  that  this  interim 
rule  does  have  Federalism  implications 
or  a  substantial  direct  effect  on  the 
States.  This  rulemaking  requires  those 
States  which  own  or  operate  vessels  or 
facilities  thaf  may  be  involved  in  a 
transportation  security  incident  to 
conduct  vulnerability  assessments  of 
thefr  vessels  and  facilities  and  to 
develop  security  plans  for  their 
protection.  These  plans  must  contain 
measiu-es  that  will  be  implemented  at 
each  of  the  three  MARSEC  Levels,  and 
must  be  reviewed  and  approved  by  the 
Coast  Guard. 

Additionally,  the  Coast  Guard  has 
reviewed  the  MTSA  with  a  view  to 
whether  we  may  construe  it  as  non- 
preemptive  of  State  authority  over  the 
same  subject  matter.  We  have 
determined  that  it  would  be 
inconsistent  with  the  federalism 


principles  stated  in  the  Executive  Order 
to  construe  the  MTSA  as  not  preempting 
State  regulations  which  conflict  with 
the  regxdations  in  this  rulemaking.  This 
is  because  owners  or  operators  of 
facilities  and  vessels  that  are  subject  to 
the  requirements  for  conducting 
vulnerability  assessments,  planning  to 
secure  their  facilities  and  vessels  against 
threats  revealed  by  those  assessments 
and  complying  with  the  standards,  both 
performance  and  specific  construction, 
design,  equipment  and  operating 
requfrements,  must  have  one  uniform, 
national  standard  which  they  must 
meet.  Vessels  and  shipping  companies, 
particularly,  would  be  confronted  with 
an  unreasonable  burden  if  they  had  to 
comply  with  varying  requirements  as 
they  moved  from  State  to  State. 
Therefore,  we  believe  that  the     -. 
federalism  principles  enunciated  by  the 
Supreme  Court  in  U.S.  v.  Locke,  529 
U.S.  89  (2000)  regarding  field 
preemption  of  certain  State  vessel 
safety,  equipment  and  operating 
requirements  extends  equally  to  this 
rulemaking,  especially  regarding  the 
longstanding  history  of  significant  Coast 
Guard  maritime  security  regulation  and 
control  of  vessels  for  security  purposes. 
But,  the  same  considerations  apply  to 
facilities,  at  least  insofar  as  a  State  law 
or  regulation  applicable  to  the  same 
subject  for  the  purpose  of  protecting  the 
security  of  the  facifity  would  conflict 
with  a  federal  regulation,  i.e.  it  would 
either  actually  conflict  or  would 
frustrate  an  over-riding  federal  need  for 
imiformity. 

Finally,  it  is  important  to  note  that  the 
regulations  implemented  by  this 
rulemaking  bear  on  national  and 
international  commerce  where  there  is 
no  constitutional  presumption  of 
concurrent  State  regulation.  Many 
aspects  of  these  regulations  are  based  on 
the  U.S.  international  treaty  obligations 
regarding  vessel  and  port  facility 
security  contained  in  the  International 
Convention  for  the  SOLAS,  1974  and 
the  complementary  ISPS  Code.  These 
international  obligations  reinforce  the 
need  for  uniformity  regarding  maritime 
commerce. 

Notwithstanding  the  foregoing 
preemption  determinations  and 
findings,  the  Coast  Guard  has  consulted 
extensively  with  appropriate  State 
officials,  as  well  as  private  stakeholders 
diu-ing  the  development  of  this  rule. 
Specifically,  we  have  held  seven  public 
meetings  across  the  country  with 
invitation  letters  to  all  State  homeland 
security  representatives.  Many  State 
representatives  attended  these  meetings 
and  submitted  conunents  to  the  public 
notice  docket  that  we  have  considered 
for  these  interim  rules.  The  State 
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comments  ranged  from  State  Boating 
Law  Administrators  concerns  about 
recreational  boating  impacts  and 
security  for  smaller  marinas  to  State 
security  representatives  voicing  concern 
about  alignment  with  their  State 
maridme  security  requirements.  We  also 
presented  the  SOLAS  Amendments  and 
ISPS  Code,  parts  A  and  B,  in  the  public 
notice  and  requested  comments  from 
the  State  homeland  security  advisors  at 
a  National  Governors  Association 
meeting  on  March  14,  2003.  We 
encourage  States  to  send  in  comments 
specifically  on  this  Federalism  analysis. 

Unfunded  Mandates  Refbrm  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
This  rule  is  exempted  from  assessing  the 
effects  of  the  regulatory  action  as 
required  by  the  Act  because  it  is 
necessary  for  the  national  security  of  the 
U.S.  (2  U.S.G.  1503(5)). 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  While  this  rule 
is  an  economically  significant  rule,  it 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
disproportionate  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 


We  would  appreciate  any  comments, 
however,  if  you  disagree  with  this 
conclusion. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a  "significant  regulatory 
action"  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 
Additionally,  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs  has  not  designated  it  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

This  rule  has  a  positive  effect  on  the 
supply,  distribution,  and  use  of  energy. 
The  rule  provides  for  security 
assessments,  plans,  procedures,  and 
standards,  which  will  prove  beneficial 
for  the  supply,  distribution,  and  use  of 
energy  at  increased  levels  of  maritime 
security. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under 
figure  2-1,  paragraph  (34)(a),  (34)(c), 
(34)(d),  and  (34)(e)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES  or 
SUPPLEMENTARY  INFORMATION. 

This  final  rule  concerns  security 
assessments,  plans,  training,  security 
positions,  and  organizations  along  with 
vessel  equipment  requirements  that  will 
contribute  to  a  higher  level  of  marine 
safety  and  security  for  U.S.  ports.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES  or 
SUPPLEMENTARY  INFORMATION. 

This  rulemaking  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
rulemaking  and  the  execution  of  this 
rule  will  be  done  in  conjunction  with 
appropriate  State  coastal  authorities. 
The  Coast  Guard  will,  therefore,  comply 
with  the  requirements  of  the  Coastal 
Zone  Management  Act  while  furthering 
its  intent  to  protect  the  coastal  zone. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  federal  agencies  from  engaging 
in  any  standards  or  related  activities 


that  create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  U.S.  Legitimate 
domestic  objectives,  such  as  safety  and 
security,  are  not  considered  unnecessary 
obstacles.  The  Act  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  We  have 
assessed  the  potential  effect  of  this 
regulation,  and  have  determined  that  it 
would  likely  create  obstacles  to  the 
foreign  commerce  of  the  U.S..  However, 
because  these  regulations  are  being  put 
in  place  in  order  to  further  a  legitimate 
domestic  objective,  namely  to  increase 
the  security  of  the  U.S.,  any  obstacles 
created  by  the  regulation  are  not 
considered  unnecessary  obstacles. 

List  of  Subjects 

33  CFR  Part  101 

Facilities,  Harbors,  Incorporation  by 
reference.  Maritime  security.  Ports, 
Seciuity  assessments.  Security  plans. 
Reporting  and  recordkeeping 
requirements.  Vessels,  Waterways. 

33  CFR  Part  102 
Maritime  security. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  adding 
subchapter  H  consisting  of  part  101  and 
reserved  part  102  to  33€FR  chapter  1  to 
read  as  follows: 

SUBCHAPTER  H— MAPrJIME  SECURITY 
PART  101— GENERAL  PROVISIONS 


Subpart  A— General 

Sec. 

101.100 
101.105 

Purpose. 
Definitions. 

101.110 
101.115 
101.120 

Applicability. 
Incorporation  by  reference. 
Alternatives. 

101.123     Approved  Alternative  Security 

Programs.  iReserved) 
101.1.10     Equivalent  security  measures. 

Subpart  B— Maritime  Security  (MARSEC) 
Levels 

101.200    MARSEC  Levels. 
101 .205    Department  of  Homeland  Security 
alignment. 

Subpart  C— Communication  (Port-Facility- 
Vessei) 

101.300    Preparedness  communications. 
101.305     Reporting. 
101.310    Additional  communication 
devices. 

Subpart  D— Control  Measures  for  Security 

101.400    Enforcement. 

101.405    Maritime  Security  (MARSEC) 

Directives. 
101.410    Control  and  Compliance  Measures. 
101.415    Penalties. 
101.420    Right  to  appeal. 
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Subpart  E— Other  Provisions 

101.500    Procedures  for  authorizing  a 

Recognized  Security  Organization  (RSO). 
[RESERVED] 

101.505    Declaration  of  Security  (DoS). 

101.510    Assessment  Tools. 

101.515    Personal  Identification. 

Authority:  33  U.S.C.  1231. 1226;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  192;  E.O.  12656, 
3  CFR  1988  Comp.  p.  585;  33  CFR  1.05-1, 
6.04-11,  6.14.  6.16.  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170. 

PART  101— GENERAL  PROVISIONS 

Subpart  A— General 

§101.100    Purpose. 

(a)  The  purpose  of  this  part  is: 

(1)  To  implement  portions  of  the 
maritime  security  regime  required  by 
the  Maritime  Transportation  Security 
Act  of  2002,  as  codified  in  46  U.S.C. 
Chapter  701; 

(2)  To  align,  where  appropriate,  the 
requirements  of  domestic  maritime 
security  regulations  with  the 
international  maritime  security 
stemdards  in  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974  (SOLAS  Chapter  XI-2)  and  the 
International  Code  for  the  Security  of 
Ships  and  of  Port  Facilities,  parts  A  and 
B,  adopted  on  12  December  2002;  and 

(3)  To  ensure  security  arrangements 

'  are  as  compatible  as  possible  for  vessels 
trading  internationally. 

(b)  For  those  maritime  elements  of  the 
national  transportation  system  where 
international  standards  do  not  directly 
apply,  the  requirements  in  this 
subchapter  emphasize  cooperation  and 
coordination  with  local  port  community 
stakaholders,  and  are  based  on  existing 
domestic  standards,  as  well  as 
established  industry  security  practices. 

§101.105    Definitions. 

Unless  otherwise  specified,  as  used  in 
this  subchapter: 

Alternative  Security  Program  means  a 
third-party  or  industry  organization 
developed  standard  that  tiie 
Commandant  has  determined  provides 
an  equivalent  level  of  security  to  that 
established  by  this  subchapter. 

Area  Commander  means  the  U.S. 
Coast  Guard  officer  designated  by  the 
Commandant  to  conunand  a  Coast 
Guard  Area  as  described  in  33  CFR  part 
3. 

Area  Maritime  Security  (AMS) 
Assessment  means  an  analysis  that 
examines  and  evaluates  the 
infrastructiue  and  operations  of  a  port 
taking  into  account  possible  threats, 
vulnerabilities,  and  existing  protective 
measures,  procedures  and  operations. 

Area  Maritime  Security  (AMS) 
Committee  means  the  committee 


established  piu-suant  to  46  U.S.C. 
70112(a)(2)(A).  This  committee  can  be 
the  Port  Seciuity  Committee  established 
pursuant  to  Navigation  and  Vessel 
Inspection  Circular  (NfVIC)  09-02, 
available  from  the  cognizant  Captain  of 
the  Port  (COTP)  or  at  http:// 
www.uscg.mil/hq/g-m/nvic. 

Area  Maritime  Security  (AMS)  Plan 
means  the  plan  developed  pursuant  to 
46  U.S.C.  70103(b).  This  plan  may  be 
the  Port  Security  plan  developed 
pursuant  to  NVIC  09-02  provided  it 
meets  the  requirements  of  part  103  of 
this  subchapter. 

Area  of  Responsibility  (AOR)  means  a 
Coast  Guard  area,  district,  marine 
inspection  zone  or  COTP  zone  described 
in  33  CFR  part  3. 

Audit  means  an  evaluation  of  a 
security  assessment  or  security  plan 
performed  by  an  owner  or  operator,  the 
owner  or  operator's  designee,  or  an 
approved  third-party,  intended  to 
identify  deficiencies,  non-conformities 
and/or  inadequacies  that  would  render 
the  assessment  or  plan  insufficient. 
Barge  means  a  non-self-propelled 
vessel  (46  CFR  24.10-1). 

Barge  fleeting  facility  means  a 
commercial  area,  permitted  by  the  Army 
Corps  of  Engineers,  as  provided  in  33 
CFR  part  322,  the  purpose  of  which  is 
for  the  making  up,  breaking  down,  or 
staging  of  barge  tows. 

Bulk  or  in  bulk  means  a  commodity 
that  is  loaded  or  carried  on  board  a 
vessel  without  containers  or  labels,  and 
that  is  received  and  handled  without 
mark  or  count. 
Bunkers  means  a  vessel's  fuel  supply. 
Captain  of  the  Port  (COTP)  means  the 
local  officer  exercising  authority  for  the 
COTP  zones  described  in  33  CFR  part  3. 
The  COTP  is  the  Federal  Maritime 
Security  Coordinator  described  in  46 
U.S.C.  70103(a)(2)(G)  and  also  the  Port 
Facility  Security  Officer  as  described  in 
the  ISPS  Code,  part  A. 

Cargo  means  any  goods,  wares,  or 
merchandise  carried,  or  to  be  carried, 
for  consideration,  whether  directly  or 
indirectly  flowing  to  the  owner, 
charterer,  operator,  agent,  or  any  other 
person  interested  in  the  vessel,  facility, 
or  OCS  facility. 

Certain  Dangerous  Cargo  (CDC) 
means  the  same  as  defined  in  33  CFR 
160.203. 

Commandant  means  the  Commandant 
of  the  U.S.  Coast  Guard. 

Company  means  any  pAson  or  entity 
that  owns  any  facility,  vessel,  or  OCS 
facility  subject  to  the  requirements  of 
this  subchapter,  or  has  assumed  the 
responsibility  for  operation  of  any 
facility,  vessel,  or  OCS  facility  subject  to 
the  requirements  of  this  subchapter, 


including  the  duties  and  responsibilities 
imposed  by  this  subchapter. 

Company  Security  Officer  (CSO) 
means  the  person  designated  by  the 
Company  as  responsible  for  the  security 
of  the  vessel  or  OSC  facility,  including 
implementation  and  maintenance  of  the 
vessel  or  OSC  facility  security  plan,  and 
for  liaison  with  their  respective  vessel 
or  facility  security  officer  and  the  COTP. 

Contracting  Government  means  any 
government  of  a  nation  that  is  a 
signatory  to  SOLAS,  other  than  the  U.S. 

Cruise  ship  means  any  vessel  over  100 
gross  register  tons,  carrying  more  than 
12  passengers  for  hire  which  makes 
voyages  lasting  more  than  24  hours,  of 
which  any  part  is  on  the  high  seas. 
Passengers  from  cruise  ships  are 
embarked  or  disembarked  in  the  U.S.  or 
its  territories.  Cruise  ships  do  not 
include  ferries  that  hold  Coast  Guard 
Certificates  of  Inspection  endorsed  for 
"Lakes,  Bays,  and  Sounds",  that  transit 
international  waters  for  only  short 
periods  of  time  on  frequent  schedules. 

Dangerous  substances  or  devices 
means  any  material,  substance,  or  item 
that  may  cause  damage  or  injury  to  any 
person,  vessel,  facility,  harbor,  port,  or 
waters  subject  to  the  jurisdiction  of  the 
U.S.  and  that: 

(1)  Is  unlawful  to  possess  under 
applicable  Federal,  State,  or  local  law; 

(2)  That  has  not  been  approved  for 
entry  onto  the  vessel,  facility,  or  OCS 
facility  by  the  owner  or  operator  of  the 
vessel,  facility,  or  OCS  facility;  or 

(3)  Has  not  been  approved  for  entry 
onto  a  public  area  or  property  in  a  port 
by  the  government  or  property 
management  official  with  jurisdictional 
responsibility  of  that  area. 

Declaration  of  Security  (DoS)  means 
an  agreement  executed  between  the 
responsible  Vessel  and  Facility  Security 
Officer,  or  between  Vessel  Security 
Officers  in  the  case  of  a  vessel-to-vessel 
interface,  that  provides  a  means  for 
ensuring  that  all  shared  security 
concerns  are  properly  addressed  and 
seciu-ity  will  remain  in  place  throughout 
the  time  a  vessel  is  moored  to  the 
facility  or  for  the  diu^tion  of  the  vessel- 
to-vessel  interface,  respectively. 

District  Commander  means  the  U.S. 
Coast  Guard  officer  designated  by  the 
Commandant  to  command  a  Coast 
Guard  District  described  in  33  CFR  part 
3. 

Drill  means  a  training  event  that  tests 
at  least  one  component  of  the  AMS, 
vessel,  or  facility  security  plan  and  is 
used  to  maintain  a  high  level  of  security 
readiness. 

Exercise  means  a  comprehensive 
training  event  that  involves  several  of 
the  functional  elements  of  the  AMS, 
vessel,  or  facility  security  plan  and  tests 
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conununications.  coordination,  resource 
availability,  and  response. 

Facility  means  any  structure  or 
facility  of  any  kind  located  in,  on, 
.  under,  or  adjacent  to  any  waters  subject 
to  the  jurisdiction  of  the  U.S.  and  used, 
operated,  or  maintained  by  a  public  or 
private  entity,  including  any  contiguous 
or  adjoining  property  under  common 
ownership  or  operation. 

Facility  Security  Assessment  (FSA) 
means  an  analysis  that  examines  and 
evaluates  the  infrastructure  and 
operations  of  the  facility  taking  into 
account  possible  threats,  vulnerabilities, 
consequences,  and  existing  protective 
measiues,  procedures  and  operations. 

Facility  Security  Officer  (FSO)  means 
the  person  designated  as  responsible  for 
the  development,  implementation, 
revision  and  maintenance  of  the  facility 
security  plan  and  for  liaison  with  the 
COTP  and  Company  and  Vessel 
Security  Officers. 

Facility  Security  Plan  (FSP)  means  the 
plan  developed  to  ensure  the 
application  of  security  measures 
designed  to  protect  the  facility  and  its 
servicing  vessels  or  those  vessels 
interfacing  with  the  facility,  their 
cargoes,  and  persons  on  board  at  the 
respective  MARSEC  Levels. 

Ferry  means  a  vessel  which  is  limited 
in  its  use  to  the  carriage  of  deck 
passengers  or  vehicles  or  both,  operates 
on  a  short  nm  on  a  frequent  schedule 
between  two  or  more  points  over  the 
most  direct  water  route,  other  than  in 
ocean  or  coastwise  service. 

Foreign  vessel  means  a  vessel  of 
foreign  registry  or  a  vessel  operated 
under  the  authority  of  a  country,  except 
the  U.S.,  that  is  engaged  in  conunerce. 

Gross  register  tons  (GRT)  means  the 
gross  ton  measurement  of  the  vessel 
lUider  46  U.S.C.  chapter  145,  Regulatory 
Measurement.  For  a  vessel  measured 
under  only  46  U.S.C.  chapter  143, 
Convention  Measurement,  the  vessel's 
gross  tonnage,  ITC  is  used  to  apply  all 
thresholds  expressed  in  terms  of  gross 
register  tons. 

Gross  tonnage.  ITC  (GT  ITC)  means 
the  gross  tonnage  measurement  of  the 
vessel  under  46  U.S.C.  chapter  143, 
Convention  Measurement.  Under 
international  conventions,  this 
parameter  may  be  referred  to  as  "gross 
tonnage  (GT)." 

Hazardous  materials  means 
hazardous  materials  subject  to 
regulation  under  46  CFR  parts  148, 150, 
151,  153,  or  154,  or  49  CFR  parts  171 
through  180. 

Infrastructure  means  facilities, 
structiues,  systems,  assets,  or  services  so 
vital  to  the  port  antl  its  economy  that 
their  disruption,  incapacity,  or 
destruction  would  have  a  debilitating 


impact  on  defense,  security,  the 
environment,  long-term  economic 
prosperity,  public  health  or  safety  of  the 
port. 

International  voyage  means  a  voyage 
between  a  coimtry  to  which  SOLAS 
applies  and  a  port  outside  that  country. 
A  country,  as  used  in  this  definition, 
includes  every  territory  for  the  internal 
relations  of  which  a  contracting 
government  to  the  convention  is 
responsible  or  for  which  the  United 
Nations  is  the  administering  authority. 
For  the  U.S.,  the  term  "territory" 
includes  the  Commonwealth  of  Puerto 
Rico,  ail  possessions  of  the  United 
States,  and  all  lands  held  by  the  U.S. 
under  a  protectorate  or  mandate.  For  the 
purposes  of  this  subchapter,  vessels  are 
considered  as  being  on  an  "international 
voyage"  when  solely  navigating  the 
Great  Lakes  and  the  St.  Lawrence  River 
as  far  east  as  a  straight  line  drawnn  from 
Cap  des  Rosiers  to  West  Point,  Anticosti 
Island  and,  on  the  north  side  of 
Anticosti  Island,  the  63rd  meridian. 
ISPS  Code  means  the  International 
Ship  and  Port  Facility  Security  Code,  as 
incorporated  into  SOLAS. 

Maritime  Security  (MARSEC) 
Directive  means  an  instruction  issued  by 
the  Commandant,  or  his/her  delegee, 
mandating  specific  seciuity  measiues 
for  vessels  and  facilities  that  may  be 
involved  in  a  transportation  security 
incident. 

Maritime  Security  (MARSEC)  Level 
means  the  level  set  to  reflect  the 
prevailing  threat  environment  to  the 
marine  elements  of  the  national 
transportation  system,  including  ports, 
vessels,  facilities,  and  critical  assets  and 
infrastructure  located  on  or  adjacent  to 
waters  subject  to  the  jurisdiction  of  the 
U.S. 

MARSEC  Level  1  means  the  level  for 
which  minimum  appropriate  protective 
security  measures  shall  be  maintained  at 
all  times. 

MARSEC  Level  2  means  the  level  for 
which  appropriate  additional  protective 
security  measures  shall  be  maintained 
for  a  period  of  time  as  a  result  of 
heightened  risk  of  a  transportation 
security  incident. 

MARSEC  Level  3  means  the  level  for 
which  further  specific  protective 
seciu-ity  measures  shall  be  maintained 
for  a  limited  period  of  time  when  a 
transportation  seciuity  incident  is 
probable  or  imminent,  although  it  may 
not  be  possible  to  identify  the  specific 
target. 

Master  means  the  holder  of  a  valid 
license  that  authorizes  the  individual  to 
serve  as  a  Master,  operator,  or  person  in 
charge  of  the  rated  vessel.  For  the 
purposes  of  this  subchapter,  Master  also 
includes  the  Person  in  Charge  of  a 


MODU,  and  the  operator  of  an 
uninspected  towing  vessel. 

OCS  Facility  means  any  artificial 
island,  installation,  or  other  complex  of 
one  or  more  structures  permanently  or 
temporarily  attached  to  the  subsoil  or 
seabed  of  the  OCS,  erected  for  the 
purpose  of  exploring  for,  developing  or 
producing  oil,  natural  gas  or  mineral 
resources.  This  definition  includes  all 
mobile  offshore  drilling  units  (MODUs) 
not  covered  under  part  104  of  this 
subchapter,  when  attached  to  the 
subsoil  or  seabed  of  offshore  locations, 
but  does  not  include  deep  water  ports,  as 
defined  by  33  U.S.C.  1502,  or  pipelines. 

Operator,  Uninspected  Towing  Vessel 
means  an  individual  who  holds  a 
license  described  in  46  CFR  15.805(a)(5) 
or  46  CFR  15.810(d). 

Owner  or  operator  means  any  person 
or  entity  that  maintains  operational 
control  over  any  facility,  vessel,  or  OCS 
facility  subject  to  the  requirements  of 
this  subchapter. 

Passenger  vessel  means — 

(1)  On  an  international  voyage,  a 
vessel  carrying  more  than  12  passengers; 
and 

(2)  On  other  than  an  international 
voyage: 

(i)  A  vessel  of  at  least  100  gross 
register  tons  carrying  more  than  12 
passengers,  including  at  least  one 
passenger-for-hire; 

(iij  A  vessel  of  less  than  100  gross 
register  tons  carrying  more  than  6 
passengers,  including  at  least  one 
passenger-for-hire; 

(iii)  A  vessel  that  is  chartered  and 
carrying  more  than  12  passengers; 

(iv)  A  submersible  vessel  that  is 
carrying  at  least  one  passenger-for-hire; 
or 

(v)  A  wing-in-ground  craft,  regardless 
of  toimage,  that  is  carrying  at  least  one 
passenger-for-hire. 

Passenger-for-hire  means  a  passenger 
for  whom  consideration  is  contributed 
as  a  condition  of  carriage  on  the  vessel, 
whether  directly  or  indirectly  flowing  to 
the  owner,  charterer,  operator,  agent,  or 
any  other  person  having  an  interest  in 
the  vessel. 

Registered  length  means  the  registered 
length  as  defined  in  46  CFR  part  69. 

Restricted  areas  mean  the 
infrastructures  or  locations  identified  in 
an  area,  vessel,  or  facility  secimty 
assessment  or  by  the  operator  that 
require  limited  access  and  a  higher 
degree  of  seciuity  protection.  The  entire 
facility  may  be  designated  the  restricted 
area,  as  long  as  the  entire  facility  is 
provided  the  appropriate  level  of 
security. 

Review  and  approval  means  the 
process  whereby  Coast  Guard  officials 
evaluate  a  plan  or  proposal  to  determine 
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if  it  complies  with  this  subchapter  and/ 
or  provides  an  equivalent  level  of 
security. 

Screening  means  a  reasonable 
examination  of  persons,  cargo,  vehicles, 
or  baggage  for  the  protection  of  the 
vessel,  its  passengers  and  crew.  The 
purpose  of  the  screening  is  to  secure  the 
vital  government  interest  of  protecting 
vessels,  harbors,  and  waterfront 
faciUties  from  destruction,  loss,  or 
injury  from  sabotage  or  other  causes  of 
similar  nature.  Such  screening  is 
intended  to  ensure  that  dangerous 
substances  and  devices,  or  other  items 
that  pose  a  real  danger  of  violence  or  a 
threat  to  secinity  are  not  present. 

Security  sweep  means  a  walkthrough 
to  visually  inspect  unrestricted  areas  to 
identify  unattended  packages, 
briefcases,  or  luggage  and  determine 
that  all  restricted  areas  are  secure. 

Security  system  means  a  device  or 
multiple  devices  designed,  installed  and 
operated  to  monitor,  detect,  observe  or 
commimicate  about  activity  that  may 
pose  a  security  threat  in  a  location  or 
locations  on  a  vessel  or  facility. 

Sensitive  security  information  (SSI) 
means  information  within  the  scope  of 
49  CFR  part  1520. 

SOLAS  means  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
Convention,  1974,  as  amended. 

Survey  means  an  on-scene 
examination  and  evaluation  of  the 
physical  characteristics  of  a  vessel  or 
facility,  and  its  secinity  systems, 
processes,  procedures,  and  personnel. 

Transportation  security  incident  (TSI) 
means  a  secmity  incident  resulting  in  a 
signiiicant  loss  of  life,  envfronmental 
damage,  transportation  system 
disruption,  or  economic  disruption  in  a 
particular  area. 

Unaccompanied  baggage  means  any 
baggage,  including  personal  effects, 
which  are  not  with  the  passenger, 
crewmember  or  any  other  person  at  the 
point  of  inspection  or  screening  prior  to 
boarding  the  vessel. 

Vessel-to-facility  interface  means  the 
interaction  that  occurs  when  a  vessel  is 
directly  and  immediately  affected  by 
actions  involving  the  movement  of 
persons,  goods  or  the  provisions  of 
facility  services  to  or  from  the  vessel. 
Vessel-to-port  interface  means  the 
interaction  that  occurs  when  a  vessel  is 
directly  and  immediately  affected  by 
actions  involving  the  movement  of 
persons,  goods  or  the  provisions  of  port 
services  to  or  from  the  vessel. 

Vessel  Security  Assessment  (VSA) 
means  an  analysis  that  examines  emd 
evaluates  the  vessel  and  its  operations 
taking  into  account  possible  threats, 
vulnerabilities,  consequences,  and 


existing  protective  measines, 
procedines  and  operations. 

Vessel  Security  Plan  (VSP)  means  the 
plan  developed  to  ensine  the 
application  of  security  measines 
designed  to  protect  the  vessel  and  the 
facility  that  the  vessel  is  servicing  or 
interacting  with,  the  vessel's  cargoes, 
and  persons  on  board  at  the  respective 
MARSEC  Levels. 

Vessel  Security  Officer  (VSO)  means 
the  person  onboard  the  vessel, 
accountable  to  the  Master,  designated  by 
the  Company  as  responsible  for  security 
of  the  vessel,  including  implementation 
and  maintenance  of  the  Vessel  Security 
Plan,  and  for  liaison  with  the  Facility 
Security  Officer  and  the  vessel's 
Company  Seciuity  Officer. 

Vessel  stores  means — 

(1)  Materials  that  are  on  board  a  vessel 
for  the  upkeep,  maintenance,  safety, 
operation  or  navigation  of  the  vessel; 
and 

(2)  Materials  for  the  safety  or  comfort 
of  the  vessel's  passengers  or  crew, 
including  any  provisions  for  the  vessel's 
passengers  or  crew. 

Vessel-to-vessel  activity  means  any 
activity  not  related  to  a  facility  or  port 
that  involves  the  transfer  of  goods  or 
persons  from  one  vessel  to  another. 

Waters  subject  to  the  jurisdiction  of 
the  U.S..  for  purposes  of  this 
subchapter,  means  the  navigable  waters 
of  the  U.S.,  as  defined  in  46  U.S.C. 
2101(1 7a);  the  Exclusive  Economic  Zone 
in  respect  to  the  living  and  non-living 
resovuces  therein;  and  in  respect  to 
facilities  located  on  the  Outer 
Continental  Shelf  of  the  U.S.,  the  waters 
superadjacent  thereto. 

§101.110    Applicability. 

Unless  otherwise  specified,  this 
subchapter  applies  to  vessels, 
structures,  and  facilities  of  any  kind, 
located  under,  in,  on,  or  adjacent  to 
waters  subject  to  the  jurisdiction  of  the 
U.S. 

§  1 01 .1 1 5    Incorporation  by  reference. 

(a)  Certain  material  is  incorporated  by 
reference  into  this  subchapter  with  the 
approval  of  the  Director  of  the  Federal 
Register  under  5  U.S.C.  552(a)  and  1 
CFR  part  51.  To  enforce  any  edition 
other  than  that  specified  in  paragraph 
(b)  of  this  section,  the  Coast  Guard  must 
publish  notice  of  change  in  the  Federal 
Register  and  the  material  must  be 
available  to  the  public.  All  approved 
material  is  on  file  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NfW.,  Suite  700,  Washington,  DC. 
and  at  the  Office  of  the  Coast  Guard  Fort 
Security  Directorate  (G-MP),  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington.  DC  20593- 


0001.  and  is  available  from  the  soiut^es 
indicated  in  paragraph  (b)  of  this 
section. 

(b)  The  materials  approved  for     - 
incorporation  by  reference  in  this 
subchapter  are  as  follows: 

International  Maritinie  Organization 
(IMO) 

Publication  Section,  4  Albert 
Embankment,  London  SEl  7SR,  United 
Kingdom. 

Conference  resolu-  101.120;  101.310; 

tion  1,  Adoption  of        101.410;  101.505 

amendments  to  tiie         104.105;  104.115 

Annex  to  the  Inter-         104.120;  104.297 

national  Conven-  104.400. 

tion  for  the  Safety 

of  Life  at  Sea, 

1974,  and  amend- 
ments to  Chapter 

XI  of  SOLAS  1974, 

adopted  December 

12,  2002.  (SOLAS 

Chapter  XI-1  or 

SOLAS  Chapter 

XI-2). 
Conference  resolu-  101.410;  101.505; 

tion  2,  Adoption  of        104.105;  104.115; 

the  International  104.120;  104.297; 

Code  for  the  Secu-  104.400. 

rity  of  Ships  and 

of  Port  Facilities, 

parts  A  and  B, 

adopted  on  Decem- 
ber 12,  2002  (ISPS 

Code). 

§101.120    Alternatives. 

(a)  Alternative  Security  Agreements. 
(1)  The  U.S.  may  conclude  in  writing,  as 
provided  in  SOLAS  Chapter  XI-2. 
Regulation  11  (Incorporated  by 
reference,  see  §  101.115),  a  bilateral  or 
multilateral  agreements  with  other 
Contracting  Governments  to  SOLAS  on 
Alternative  Security  Arrangements 
covering  short  international  voyages  on 
fixed  routes  between  facilities  subject  to 
the  jurisdiction  of  the  U.S.  and  facilities 
in  the  territories  of  those  Contracting 
Governments. 

(2)  As  further  provided  in  SOLAS 
Chapter  XI-2,  Regulation  11,  a  vessel 
covered  by  such  an  agreement  shall  not 
conduct  any  vessel-to-vessel  activity 
with  any  vessel  not  covered  by  the 
agreement. 

(b)  Alternative  Security  Programs.  (1) 
Owners  and  operators  of  vessels  and 
facilities  required  to  have  security  plans 
under  part  104.  105,  or  106  of  this 
subchapter,  other  than  vessels  that 
engage  on  international  voyages  and 
focilities  that  serve  only  vessels  on 
international  voyages,  may  meet  an 
Alternative  Secinity  Program  that  has 
been  reviewed  and  approved  by  the 
Commandant  (G-MP)  as  meeting  the 
requirements  of  part  104,  105,  or  106,  as 
applicable. 
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(2)  Owners  or  operators  must 
implement  an  approved  Alternative 
Security  Program  in  its  entirety  to  be 
deemed  in  compliance  with  either  part 
104.  105,  or  106. 

(3)  Owners  or  operators  who  have 
implemented  an  Alternative  Security 
Program  must  send  a  letter  to  the 
appropriate  plan  approval  authority 
under  part  104,  105.  or  106  of  this 
subchapter  identifying  which 
Alternative  Security  Program  they  have 
implemented,  identifying  those  vessels 

^  or  facilities  that  will  implement  the 
Alternative  Security  Program,  and 
attesting  that  they  are  in  full  compliance 
therewith.  A  copy  of  this  letter  shall  be 
retained  on  board  the  vessel  or  kept  at 
the  facility  to  which  it  pertains  along 
with  a  copy  of  the  Alternative  Security 
Program. 

(c)  Approval  of  Alternative  Security 
Programs.  You  must  submit  to  the 
Commandant  (G-MP)  for  review  and 
approval  the  Alternative  Security 
Program  and  the  following  information 
to  assess  the  adequacy  of  the  proposed 
Alternative  Security  Program: 

(1)  A  list  of  the  vessel  and  facility 
type  that  the  Alternative  Security  ' 
Program  is  intended  to  apply; 

(2)  A  security  assessment  for  the 
vessel  or  facility  type; 

(3)  Explanation  of  how  the  Alternative 
Security  Program  addresses  the 
requirements  of  parts  104,  105,  or  106, 
as  applicable;  and 

(4)  Explanation  of  how  owners  and 
operators  must  implement  the 
Alternative  Security  Program  in  its 
entirety,  including  performing  an 
operational  and  vessel  or  facility 
specific  assessment  and  verification  of 
implementation. 

(d)  The  Commandant  (G-MP)  will 
examine  each  submission  for 
compliance  with  this  part,  and  either: 

(1)  Approve  it  and  specify  any 
conditions  of  approval,  retiuning  to  the 
submitter  a  letter  stating  its  acceptance 
and  any  conditions,  or  t 

(2)  Disapprove  it,  retiuning  a  copy  to 
the  submitter  with  a  bri^f  statement  of 
the  reasons  for  disapproval. 

§  1 01 .1 25    Approved  Alternative  Security 
Programs.  [Reserved] 

§  1 01 .1 30    Equivalent  security  measures. 
(a)  For  any  measure  required  by  part 
104, 105.  or  106  of  this  subchapter,  the 
owner  or  operator  may  substitute  an 
equivalent  security  measure  that  has 
been  approved  by  the  Commandant  (G- 
MP)  as  meeting  or  exceeding  the 
effectiveness  of  the  required  measimj. 
The  Commandant  (G-MP)  may  require 
that  the  owner  or  operator  provide  data 
for  use  in  assessing  the  effectiveness  of 


the  proposed  equivalent  security 
measure. 

(b)  Requests  for  approval  of 
equivalent  security  measures  should  be 
made  to  the  appropriate  plan  approval 
authority  under  parts  104, 105  or  106  of 
this  subchapter. 

Subpart  B — Maritime  Security 
(MARSEC)  Levels 

§101.200    MARSEC  Levels. 

(a)  MARSEC  Levels  advise  the 
maritime  community  and  the  public  of 
the  level  of  risk  to  the  maritime 
elements  of  the  national  transportation 
system.  Ports,  under  direction  of  the 
local  COTP,  will  respond  to  changes  in 
the  MARSEC  Level  by  implementing  the 
measures  specified  in  the  AMS  Plan. 
Similarly,  vessels  and  facilities  required 
to  have  security  plans  under  part  104, 
105,  or  106  of  diis  subchapter  shall 
implement  the  measures  specified  in 
their  security  plans  for  the  applicable 
MARSEC  Level. 

(b)  Unless  otherwise  directed,  each 
port,  vessel,  and  facility  shall  operate  at 
MARSEC  Level  1. 

(c)  The  Conunandant  will  set  the 
MARSEC  Level  consistent  with  the 
equivalent  Homeland  Security  Advisory 
System  (HSAS)  Threat  Condition  and 
that  Threat  Condition's  scope  of 
application.  Notwithstanding  the  HSAS, 
the  Commandant  retains  discretion  to 
adjust  the  MARSEC  Level  when 
necessary  to  address  any  particuleir  • 
security  concerns  or  circumstances 
related  to  the  maritime  elements  of  the 
national  transportation  system. 

(d)  The  COTP  may  temporarily  raise 
the  MARSEC  Level  for  the  port,  a 
specific  marine  operation  within  the 
port,  or  a  specific  industry  within  the 
port,  when  necessary  to  address  an 
exigent  circumstance  immediately 
affecting  the  seciu-ity  of  the  maritime 
elements  of  the  transportation  system  in 
his/her  area  of  responsibility. 

§  1 01 .205    Department  of  Homeland 
Security  alignment. 

The  MARSEC  Levels  are  aligned  with 
the  Department  of  Homeland  Security's 
Homeland  Security  Advisory  System 
(HSAS),  established  by  Homeland 
Secvuity  Presidential  Directive  3.  Table 
101.205,  Utled  "Relation  between  HSAS 
and  MARSEC  Levels"  in  this  section, 
shows  this  alignment. 

Table  101.205.— Relation  Between 
HSAS  AND  MARSEC  LEVELS 


Table  101.205.— Delation  Between 
HSAS  AND  MARSEC  LEVELS— 
Continued 


Homeland  security  advi- 
sory system  (HSAS) 
threat  condition 

Equivalent  maritime 

security  (MARSEC) 

level 

Elevated:  Blue  

Guarded:  Yellow. 

High:  Orange 

MARSEC  Level  2 

Severe:  Red  

MARSEC  Level  3. 

Homeland  security  advi- 
sory system  (HSAS) 
threat  condition 


Low:  Green MARSEC  Level  1 


Equivalent  maritime 

security  (MARSEC) 

level 


Subpart  C — Communication  (Port — 
Facility — Vessel) 

§  1 01 .300    Preparedness  communications. 

(a)  Notification  of  MARSEC  Level 
change.  The  COTP  will  communicate 
any  changes  in  the  MARSEC  Levels 
through  a  local  Broadcast  Notice  to 
Mariners,  a  Maritime  Security  Directive 
issued  under  section  101.405  of  this 
part,  or  as  detailed  in  the  AMS  Plan. 

(b)  Communication  of  threats.  When 
the  COTP  is  made  aware  of  a  threat  that 
may  cause  a  transportation  seciuity 
incident,  the  COTP  will,  when 
appropriate,  communicate  to  the  port 
stakeholders,  vessels,  and  facilities  in 
his  or  her  AOR  the  following  details: 

(1)  Geographic  area  potentially        t 
impacted  by  the  probable  threat; 

(2)  Any  appropriate  informatiou 
identifying  potential  targets; 

(3)  Onset  and  expected  duration  of 
probable  threat; 

(4)  Type  of  probable  threat;  and 

(5)  Required  actions  to  minimize  risk. 

(c)  Attainment.  (1)  Each  ovoier  or 
operator  of  a  vessel  or  facility  required 
to  have  a  security  plan  under  parts  104 
or  105  of  this  subchapter  affected  by  a 
chemge  in  the  MARSEC  Level  must 
confirm  to  their  local  COTP  the 
attainment  of  measures  or  actions 
described  in  their  security  plan  and  any 
other  requirements  imposed  by  the 
COTP  that  correspond  with  the 
MARSEC  Level  being  imposed  by  the 
change. 

(2)  Each  owner  or  operator  of  a  facility 
required  to  have  a  security  plan  under 
part  106  of  this  subchapter  affected  by 
a  change  in  the  MARSEC  Level  must 
confirm  to  their  cognizant  District 
Commander  the  attainment  of  measures 
or  actions  described  in  their  security 
plan  and  any  other  requirements 
imposed  by  the  District  Commander  or 
COTP  that  correspond  with  the 
MARSEC  Level  being  imposed  by  the 
change. 

§101.305    Reporting. 

(a)  Notification  of  suspicious 
activities.  An  owner  or  operator 
required  to  have  a  security  plan  under 
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part  104, 105,  or  106  of  this  subchapter 
shall,  without  delay,  report  activities 
that  may  result  in  a  transportation 
security  incident  to  the  National 
Response  Center  at  the  following  toll 
free  telephone:  1-800-424-8802,  direct 
telephone:  202-267-2675,  fax:  202- 
267-2165.  TDD:  202-267-4477,  or 
Email:  lst-nrcinfc@comdt.uscg.mil. 
Any  other  person  or  entity  is  also 
encouraged  to  report  activities  that  may 
result  in  a  transportation  seciu-ity 
incident  to  the  National  Response 
Center. 

(b)  Notification  of  breaches  of 
security.  An  owner  or  operator  required 
to  have  a  seciu-ity  plan  imder  parts  104, 
105,  or  106  of  this  subchapter  shall, 
without  delay,  report  breaches  of 
security  to  the  National  Response  Center 
via  one  of  the  means  listed  in  paragraph 
(a)  of  this  section. 

(c)  Notification  of  transportation 
security  incident  (TSI).  (1)  Any  owner  or 
operator  required  to  have  a  security  plan 
under  part  104  or  105  of  this  subchapter 
shall,  without  delay,  report  a  TSI  to 
their  local  COTP  and  immediately 
thereafter  begin  following  the 
procedures  set  out  in  their  security  plan, 
which  may  include  contacting  the 
National  Response  Center  via  one  of  the 
means  listed  in  paragraph  (a)  of  this 
section. 

(2)  Any  owner  or  operator  required  to 
have  a  security  plan  under  part  106  of 
this  subchapter  shall,  without  delay, 
report  a  TSI  to  their  cognizant  District 
Commander  and  immediately  thereafter 
begin  following  the  procedures  set  out 
in  their  security  plan,  which  may 
include  contacting  the  National 
Response  Center  via  one  of  the  means 
listed  in  paragraph  (a)  of  this  section. 

(d)  Callers  to  the  National  Response 
Center  should  be  prepared  to  provide  as 
much  of  the  following  information  as 
possible: 

(1)  Their  own  name  and  contact 
information; 

(2)  The  name  and  contact  information 
•  of  the  suspicious  or  responsible  party; 

(3)  The  location  of  the  incident,  as 
specifically  as  possible;  and 

(4)  The  description  of  the  incident  or 
activity  involved. 

§  101.310    Additional  communication 
devices. 

(a)  Alert  Systems.  Alert  systems,  such 
as  the  ship  security  alert  system 
required  in  SOLAS  Chapter  XI-2. 
Regulation  6  (Incorporated  by  reference, 
see  §  101.115),  may  be  used  to  augment 
communication  and  may  be  one  of  the 
conununication  methods  listed  in  a 
vessel  or  facility  seciirity  plan  under 
part  104, 105,  or  106  of  this  subchapter. 


(b)  Automated  Identification  Systems 
(AIS).  AIS  may  be  used  to  augment 
conmiimication,  and  may  be  one  of  the 
communication  methods  listed  in  a 
vessel  security  plan  under  part  104  of 
this  subchapter.  See  33  CFR  part  164  for 
additional  information  on  AIS  device 
requirements. 

Subpart  D— Control  Measures  for 
Security 

§101.400    Enforcement 

(a)  The  rules  and  regulations  in  this 
subchapter  are  enforced  by  the  COTP 
under  the  supervision  and  general 
direction  of  the  District  Commander, 
Area  Commander,  and  the 
Commandant.  All  authority  and  power 
vested  in  the  COTP  by  the  rules  and 
regulations  in  this  subchapter  is  also 
vested  in,  and  may  be  exercised  by,  the 
District  Conunander,  Area  Commander, 
and  the  Commandant. 

(b)  The  COTP,  District  Commander, 
Area  Commander,  or  Commandant  may 
assign  the  enforcement  authority 
described  in  paragraph  (a)  of  this 
section  to  any  other  officer  or  petty 
officer  of  the  Coast  Guard  or  other 
designees  authorized  by  the 
Commandant. 

(c)  The  provisions  in  this  subchapter 
do  not  limit  the  powers  conferred  upon 
Coast  Guard  commissioned,  warrant,  or 
petty  officers  by  any  other  law  or 
regulation,  including  but  not  limited  to 
33  CFR  parts  6, 160,  and  165. 

§  1 01 .405    Maritime  Security  (IMARSEC) 
Directives. 

(a)(1)  When  the  Coast  Guard 
determines  that  additional  seciuity 
measiues  are  necessary  to  respond  to  a 
threat  assessment  or  to  a  specific  threat 
against  the  maritime  elements  of  the 
national  transportation  system,  the 
Coast  Guard  may  issue  a  MARSEC 
Directive  setting  forth  mandatory 
measiues.  Only  the  Commandant  or  his/ 
her  delegee  may  issue  MARSEC 
Directives  under  this  section.  Prior  to 
issuing  a  MARSEC  Directive,  the 
Commandant  or  his/her  delegee  will 
consult  with  those  Federal  agencies 
having  an  interest  in  the  subject  matter 
of  diat  MARSEC  Directive.  All  MARSEC 
Directives  issued  under  this  section" 
shall  be  marked  as  sensitive  security 
information  (SSI)  in  accordance  with  49 
CFR  part  1520. 

(2)  When  a  MARSEC  Directive  is 
issued,  the  Coast  Guard  will 
immediately  publish  a  notice  in  the 
Federal  Register,  and  affected  owners 
and  operators  will  need  to  go  to  their 
local  COTP  or  cognizant  District 
Commander  to  acquire  a  copy  of  the 
MARSEC  Directive.  COTPs  and  District 


Conunanders  will  require  the  owner  or 
operator  to  prove  that  they  have  a  "need 
to  know"  the  information  in  the 
MARSEC  Directive  and  that  they  are  a 
"covered  person,"  as  those  terms  are 
defined  in  49  CFR  part  1520. 

(b)  Each  owner  or  operator  of  a  vessel 
or  facility  to  whom  a  MARSEC  Directive 
appUes  is  required  to  comply  with  the 
relevant  instructions  contained  in  a 
MARSEC  Directive  issued  under  this 
section  within  the  time  prescribed  by 
that  MARSEC  Directive. 

(c)  Each  owner  or  operator  of  a  vessel 
or  facility  required  to  have  a  secmity 
plan  under  parts  104,  105  or  106  of  this 
subchapter  that  receives  a  MARSEC 
Directive  must: 

(1)  Within  the  time  prescribed  in  the 
MARSEC  Directive,  acknowledge 
receipt  of  the  MARSEC  Directive  to  their 
local  COTP  or,  if  a  facility  regulated 
under  part  106  of  this  subchapter,  to 
their  cognizant  District  Commander; 
and 

(2)  Within  the  time  prescribed  in  the 
MARSEC  Directive,  specify  the  method 
by  which  the  measures  in  the  MARSEC 
Directive  have  been  implemented  (or 
will  be  implemented,  if  the  MARSEC 
Directive  is  not  yet  effective). 

(d)  In  the  event  that  the  owner  or 
operator  of  a  vessel  or  facility  required 
to  have  a  seciuity  plan  under  part  104, 
105,  or  106  of  this  subchapter  is  unable 
to  implement  the  measures  in  the 
MARSEC  Directive,  the  owner  or 
operator  must  submit  proposed 
equivalent  secmity  measiues  and  the 
basis  for  submitting  the  equivalent 
security  measures  to  the  COTP  or,  if  a 
facility  regulated  under  part  106  of  this 
subchapter,  to  their  cognizant  District 
Commander,  for  approval. 

(e)  The  owner  or  operator  must 
submit  the  proposed  equivalent  security 
measiu^s  within  the  time  prescribed  in 
the  MARSEC  Directive.  The  owner  or 
operator  must  implement  any 
equivalent  security  measures  approved 
by  the  COTP,  or,  if  a  facility  regulated 
under  part  106  of  this  subchapter,  by 
their  cognizant  District  Conunander. 

§  1 01 .41 0    Control  and  Compliance 
Measures. 

(a)  The  COTP  may  exercise  authority 
pursuant  to  33  CFR  parts  6, 160  and 
165,  as  appropriate,  to  rectify  non- 
compliance with  this  subchapter. 
COTTs  or  their  designees  are  the  officers 
duly  authorized  to  exercise  control  and 
compliance  measiues  under  SOLAS 
Chapter  XI-2,  Regidation  9,  and  the 
ISPS  Code  (Incorporated  by  reference, 
see  §101.115). 

(b)  Control  and  compliance  measures 
for  vessels  not  in  compliance  with  this 
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subchapter  may  include,  but  are  not 
limited  to.  one  or  more  of  the  following: 

(1)  Inspection  of  the  vessel; 

(2)  E)elay  of  the  vessel; 

(3)  Detention  of  the  vessel; 

(4)  Restriction  of  vessel  operations; 

(5)  Denial  of  port  entry; 

(6)  Expulsion  from  port; 

(7)  Lesser  administrative  and 
corrective  measures;  or 

(8)  For  U.S.  vessels,  suspension  or 
revocation  of  security  plan  approval, 
thereby  making  that  vessel  ineligible  to 
operate  in,  on,  or  under  waters  subject 
to  the  jurisdiction  of  the  U.S.  in 
accordance  with  46  U.S.C.  70103(c)(5). 

(c)  Control  and  compliance  measures 
for  facilities  not  in  compliance  with  this 
subchapter  may  include,  but  are  not 
limited  to,  one  or  more  of  the  following: 

(1)  Restrictions  on  facility  access; 

(2)  Conditions  on  facility  operations; 

(3)  Suspension  of  facility  operations; 

(4)  Lesser  administrative  and 
corrective  measures;  or 

(5)  Suspension  or  revocation  of 
security  plan  approval,  thereby  making 
that  facility  ineligible  to  operate  in,  on, 
under  or  adjacent  to  waters  subject  to 
the  jiuisdiction  of  the  U.S.  in 
accordance  with  46  U.S.C.  70103(c)(5). 

(d)  Control  and  compliance  measiues 
under  this  section  may  be  imposed  on 
a  vessel  when  it  has  called  on  a  facility 
or  at  a  port  that  does  not  maintain 
adequate  seciuity  measures  to  ensure 
that  the  level  of  seciuity  to  be  achieved 
by  this  subchapter  has  not  been 
compromised. 

§101.415    PwMlties. 

(a)  CjVi7  and  criminal  penalty. 
Violation  of  any  order  or  other 
requirement  imposed  under  section 
101.405  of  this  part  is  punishable  by  the 
civil  and  criminal  penalties  prescribed 
in  33  U.S.C.  1232  or  50  U.S.C.  192.  as 
appropriate. 

(b)  Civil  penalty.  As  provided  in  46 
U.S.C.  70117,  any  person  who  does  not 
comply  with  any  other  applicable 
requirement  imder  this  subchapter, 
including  a  Maritime  Seciuity  Directive, 
shall  be  liable  to  the  U.S.  for  a  civil 
penalty  of  not  more  than  $  25,000  for 
each  violation.  Enforcement  and 
administration  of  this  provision  will  be 
in  accordance  with  33  CFR  1.07. 

§101.420    Right  to  appeal. 

(a)  Any  person  directly  afi^ected  by  a 
decision  or  action  taken  by  a  COTP 
under  this  subchapter,  may  appeal  that 
action  or  decision  to  the  cognizant  . 
District  Commander  according  to  the 
procedures  in  46  CFR  1.03-15. 

(b)  Any  person  directly  affected  by  a 
decision  or  action  taken  by  a  District 
Commander,  whether  made  under  this 


subchapter  generally  or  piusuant  to 
paragraph  (a)  of  this  section,  may  be 
appealed  to  the  Commandant  (G-MP), 
according  to  the  procedures  in  46  CFR 
1.03-15. 

(c)  Any  person  directly  affected  by  a 
decision  or  action  taken  by  the 
Commanding  Officer,  Marine  Safety 
Center,  imder  this  subchapter,  may 
appeal  that  action  or  decision  to  the 
Commandant  (G-MP)  according  to  the 
procedures  in  46  CFR  1.03-15. 

(d)  Decisions  made  by  Commandant 
(G-MP),  whether  made  under  this 
subchapter  generally  or  pursuant  to  the 
appeal  provisions  of  this  section,  are 
considered  final  agency  action. 

Subpart  E— Other  Provisions 

§  1 01 .500    Procedures  for  authorizing  a 
Recognized  Security  Organization  (RSO). 
[Reserved] 

§  1 01 .505    Declaration  of  Security  (DoS). 

(a)  The  purpose  of  a  DoS,  as  described 
in  SOLAS  Chapter  XI-2,  Regulation  10, 
and  the  ISPS  Code  (Incorporated  by 
reference,  see  §  101.115),  is  to  state  the 
agreement  reached  between  a  vessel  and 
a  facility,  or  between  vessels  in  the  case 
of  a  vessel-to-vessel  activity,  as  to  the 
respective  security  measures  each  must 
undertake  during  a  specific  vessel-to- 
facility  interface,  during  a  series  of 
interfaces  between  the  vessel  and  the 
facility,  or  during  a  vessel-to-vessel 
activity. 

(b)  Details  as  to  who  must  complete 
a  DoS,  when  a  DoS  must  be  completed, 
and  how  long  a  DoS  must  be  retained 
are  included  in  parts  104  through  106  of 
this  subchapter. 

(c)  All  vessels  and  facilities  required 
to  comply  with  parts  104,  105,  and  106 
of  this  subchapter  must,  at  a  minimiun, 
comply  with  the  DoS  requirements  of 
the  MARSEC  Level  set  for  the  port. 

(d)  The  COTP  may  also  require  a  DoS 
be  completed  for  vessels  and  facilities 
diuing  periods  of  critical  port 
operations,  special  marine  events,  or 
when  vessels  give  notification  of  a 
higher  MARSEC  Level  than  that  set  in 
the  COTP's  Area  of  Responsibility 
(AOR). 

§101.510    Assessment  tools. 

Ports,  vessels,  and  facilities  required 
to  conduct  risk  assessments  by  part  103, 
104. 105,  or  106  of  this  subchapter  may 
use  any  assessment  tool  that  meets  the 
standards  set  out  in  part  103. 104.  105. 
or  106.  as  applicable.  These  tools 
include: 

(a)  DHS/TSA's  vulnerability  self- 
assessment  tool  located  at  http:// 
www.tsa.gov/risk;  and 

(b)  USCG  assessment  tools,  available 
from  the  cognizant  COTP  or  at  http:// 


www.uscg.mil/hq/g-m/nvic,  as  set  out  in 
the  following: 

(1)  Navigation  and  Vessel  Inspection 
Circular  titled,  "Guidelines  for  Port 
Security  Committees,  and  Port  Security 
Plans  Required  for  U.S.  Ports"  (NVIC  9- 
02); 

(2)  Navigation  and  Vessel  Inspection 
Circular  titled,  "Security  Guidelines  for 
Vessels",  (NVIC  10-02);  and 

(3)  Navigation  and  Vessel  Inspection 
Circular  titled,  "Seciuity  Guidelines  for 
Facilities",  (NVIC  11-02). 

§  1 01 .51 5    Personal  identification. 

(a)  Any  personal  identification 
credential  accepted  imder  the  access 
control  provisions  of  this  subchapter 
must,  at  a  minimum,  meet  the  following 
requirements: 

(1)  Be  laminated  or  otherwise  secure 
against  tampering; 

(2)  Contain  the  individual's  full  name 
(full  first  and  last  names,  middle  initial 
is  acceptable); 

(3)  Contain  a  photo  that  accurately 
depicts  that  individual's  current  facial 
appearance;  and 

(4)  Bear  the  name  of  the  issuing 
authority. 

(b)  The  issuing  authority  in  paragraph 
(a)(4)  of  this  section  must  be: 

(1)  A  government  authority,  or  an 
organization  authorized  to  act  on  behalf 
of  a  government  authority;  or 

(2)  The  individual's  employer,  union, 
or  trade  association. 

PART  102— NATIONAL  MARITIME 
TRANSPORTATION  SECURITY 
[RESERVED] 

Dated:  June  23,  2003.         ' 
Thomas  H.  Collins, 
Admiral.  Coast  Guard  Commandant. 
(PR  Doc.  03-16186  Filed  6-27-03;  8:45  am] 
BILLING  CODE  4910-1S-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  103 
[USCG-2003-14733] 
RIN  1625-AA42 

Area  Maritime  Security 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  interim  rule  with 
request  for  comments  and  notice  of 
meeting. 


SUIIMARY:  This  interim  rule  establishes 
U.S.  Coast  Guard  Captains  of  the  Ports 
as  Federal  Maritime  Security 
Coordinators,  and  estabUshes 
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requirements  for  Area  Maritime  Security 
Plans  and  Area  Maritime  Security 
Committees.  This  rule  is  one  of  six 
interim  rules  in  today's  Federal  Register 
that  comprise  a  new  subchapter  on  the 
requirements  for  maritime  security 
mandated  by  the  Maritime 
Transportation  Secvuity  Act  of  2002. 
These  six  interim  rules  implement 
national  maritime  seciuity  initiatives 
concerning  general  provisions,  Area 
Maritime  Security  (ports),  vessels, 
facilities.  Outer  Continental  Shelf 
.  facilities,  and  the  Automatic 
Identification  System.  Where 
appropriate,  they  align  domestic 
maritime  security  requirements  vdth 
those  of  the  International  Ship  and  Port 
Facility  Security  Code  and  recent 
amendments  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea. 
To  best  understand  these  interim  rules, 
first  read  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792). 

DATES:  Effective  date.  This  interim  rule 
is  effective  from  July  1,  2003  imtil 
November  25,  2003. 

Comments.  Comments  and  related 
material  must  reach  the  Docket 
Management  Facility  on  or  before  Jidy 
31,  2003.  Conunents  on  collection  of 
information  sent  to  the  Office  of 
Management  and  Budget  (OMB)  must 
reach  OMB  on  or  before  July  31,  2003. 

Meeting.  A  public  meeting  will  be 
held  on  July  23,  2003,  firom  9  a.m.  to  5 
p.m.,  in  Washington,  DC. 

ADDRESSES:  Comments.  To  ensure  that 
your  comments  and  related  material  are 
not  entered  more  than  once  in  the 
docket,  please  submit  them  by  only  one 
of  the  following  means: 

(1)  Electronically  to  the  Docket 
Management  System  website  at  http:// 
dms.dot.gov. 

(2)  By  mail  to  the  Docket  Management 
Facility  (USCG-2003-14733),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  (202)  493-2251. 

(4)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Sti-eet  SW.,  Washington,  DC 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  366- 
9329. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 


Meeting.  A  public  meeting  will  be 
held  on  July  23,  2003  in  Washington, 
DC  at  the  Grand  Hyatt  Washington,  D.C., 
1000  H  Stiwt,  NW.,  Washington,  DC 
20001. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Lieutenant  Commander  Richard 
Teubner,  U.S.  Coast  Guard  by  telephone 
(202)  267-1103,  toll-free  telephone  1- 
800-842-8740  ext.  7-1103,  or  electronic 
mail  msregs@comdt.uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  at  (202)  366-5149. 
SUPPLEMENTARY  INFORMATION:  Due  to  the 
short  timeframe  given  to  implement 
these  National  Maritime  Transportation 
Secutrity  initiatives,  as  directed  by  the 
Maritime  Transportation  Security  Act 
(MTSA)  of  2002  (MTSA,  Public  Law 
107-295,  116  STAT.  2064),  and  to 
ensure  all  comments  are  in  the  public 
venue  for  these  important  rulemakings, 
we  are  not  accepting  comments 
containing  protected  information  for 
these  interim  rules.  We  request  you 
submit  conunents,  as  explained  in  the 
Request  for  Comments  section  below, 
and  discuss  your  concerns  or  support  in 
a  manner  that  is  not  security  sensitive. 
We  also  request  that  you  not  submit 
proprietary  information  as  part  of  your 
comment. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  prea'nble 
as  being  available  in  the  docket,  will  be 
available  for  inspection  or  copying  at 
room  PL^401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street, 
SW.,  Washington,  DC,  between  9  a.m. 
.and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

Electronic  forms  of  all  comments 
received  into  any  of  oiu-  dockets  can  be 
searched  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  unit,  etc.) 
and  is  open  to  the  public  without 
restriction.  You  may  also  review  the 
Department  of  Transportation's 
complete  Privacy  Act  Statement 
published  in  the  Federal  Register  on 
April  11,  2000  (65  FR  19477-78).  or  you 
may  visit  http://dms.dot.gov/. 

Request  for  Comments 

We  encoiu'age  you  to  £articipate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  Yoiu- 
comments  will  be  considered  for  the 


final  rule  we  plan  to  issue  before 
November  25,  2003,  to  replace  this 
interim  rule.  If  you  choose  to  comment 
on  this  rule,  please  include  your  name 
and  address,  identify  the  specific  docket 
number  for  this  interim  rule  (USCG- 
2003-14733),  indicate  the  specific 
heading  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  If  you  have 
comments  on  another  rule,  please 
submit  those  comments  in  a  separate 
letter  to  the  docket  for  that  rulemaking. 
You  may  submit  your  comments  and 
material  by  mail,  hand  delivery,  fax,  or 
electronic  means  to  the  Docket 
Management  Facility  at  the  address 
imder  ADDRESSES.  Please  submit  your 
comments  and  material  by  only  one 
means.  If  you  submit  them  by  mail  or 
hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  rule  in  view  of  them. 

Public  Meeting 

We  will  hold  a  public  meeting  on  July 
23,  2003,  in  Washington,  DC  at  the 
Grand  Hyatt  Hotel,  at  the  address  listed 
under  ADDRESSES.  The  meeting  virill  be 
from  9  a.m.  to  5  p.m.  to  discuss  all  of 
the  maritime  security  interim  rules,  and 
the  Automatic  Identification  System 
(AIS)  interim  nUe,  found  in  today's 
Federal  Register.  In  addition,  you  may  . 
submit  a  request  for  other  public 
meetings  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  another  one  would  be 
beneficial.  If  we  determine  that  other 
meetings  would  aid  this  rulemaking,  we 
will  hold  them  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  Information 

We  did  not  pubUsh  a  notice  of 
proposed  rulemaking  for  this 
rulemaking  and  are  making  this  rule 
effective  upon  publication.  Section 
102(d)(1)  of  the  MTSA  of  2002  (Pub.  L. 
107-295, 116  STAT.  2064)  requires  the 
publication  of  an  interim  rule  as  soon  as 
practicable  without  regard  to  the 
provisions  of  chapter  5  of  title  5.  U.S. 
Code  (Administrative  Procedure  Act). 
The  Coast  Guard  finds  that 
harmonization  of  U.S.  regulations  with 
maritime  security  measures  adopted  by 
the  International  Maritime  Organization 
(IMO)  in  December  2002,  and  the  need 
to  institute  measures  for  the  protection 
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of  U.S.  maritime  security  as  soon  as 
practicable,  furnish  good  cause  for  this 
interim  rule  to  take  effect  immediately 
under  both  the  Administrative 
Procedure  Act  and  section  808  of  the 
Congressional  Review  Act. 

Background  and  Purpose 

A  siunmary  of  the  Coast  Guard's 
regulatory  initiatives  for  maritime 
seciuity  can  be  found  under  the 
Background  and  Purpose  section  in  the 
preamble  to  the  interim  rule  titled: 
"Implementation  of  National  Maritime 
Security  hiitiatives"  (USCG-2003- 
14792),  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

Discussion  of  Comments  Addressing 
Port  Issues  in  the  Notice  of  Meeting 
Docket 

For  a  discussion  of  comments  on 
ports  at  the  public  meetings  and  in  the 
docket,  see  the  interim  rule  titled: 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792),  published  elsewhere  in  today's 
issue  of  the  Federal  Register. 

Discussion  of  Interim  Rule 

This  interim  rule  adds  part  103 — Area 
Maritime  Security  to  a  new  Subchapter 
H  of  Title  33  of  the  Code  of  Federal 
Regulations.  This  interim  rule  integrates 
port  security-related  requirements  in  the 
MTSA  of  2002  and  the  International 
Ship  and  Port  Facility  Security  (ISPS) 
Code.  In  the  MTSA,  the  port  security- 
related  requirements  are  contained  in 
the  elements  that  address  Area  Maritime 
Security  Plans  and  Federal  Maritime 
Security  Coordinators.  In  the  ISPS  Code, 
the  port  security-related  requirements 
are  contained  in  elements  that  address 
Port  Facility  Security  Plans  and  Port 
Facility  Security  Officers.  A  detailed 
discussion  on  the  MTSA  and  the  ISPS 
Code  and  the  need  for  these  regulations 
can  be  found  in  the  interim  rule  titled: 
"Implementation  of  National  Maritime 
Seciuity  Initiatives"  {USCG-2003- 
14792),  published  elsewhere  in  today's 
Federal  Register. 

Part  103 — Port  Security  is  composed 
of  the  following  five  subparts. 

Subpart  A— General. 

This  subpart  applies  to  all  vessels  and 
facilities  located  in,  on,  under,  or 
adjacent  to  waters  subject  to  the 
jurisdiction  of  the  U.S.  A  detailed 
discussion  on  applicability  can  be  found 
in  the  interim  rule  titled: 
"Implementation  of  National  Maritime 
Seciuity  Initiatives"  (USCG-2003- 
14792),  published  elsewhere  in  today's 
Federal  Register. 

The  MTSA  and  the  International  Ship 
and  Port  Facility  Security  (ISPS)  Code 


use  diffierent  terms  to  define  similar,  if 
not  identical,  persons  or  things.  These 
differing  terms  sometimes  match  up 
with  the  terms  used  in  subchapter  H, 
but  sometimes  they  do  not.  For  a  table 
of  the  terms  used  in  subchapter  H  and 
their  related  terms  in  the  MTSA  and  the 
ISPS  Code,  see  the  Discussion  of  Interim 
Rule  section  in  the  preamble  for  the 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792),  published 
elsewhere  in  today's  Federal  Register. 
To  provide  flexibility  and  a  systems 
approach  to  security  measures  for 
certain  areas,  we  will  allow  several  Area 
Maritime  Security  Plans  to  be 
combined,  if  appropriate.  This  strategy 
is  currently  being  used  to  combine  the 
inland  river  systems  into  one  Area 
Maritime  Security  Plan;  a  similar 
system-wide  concept  is  being  developed 
for  the  Great  Lakes.  In  addition.  Outer 
Continental  Shelf  (OCS)  facilities  in  the 
Gulf  of  Mexico  will  be  covered  by  a 
single,  district-wide  plan  implemented 
by  the  Eighth  Coast  Guard  District.  This 
process  includes  using  each  Area 
Maritime  Security  Assessment  to  form 
building  blocks  that  will  be  used  to 
create  a  system-wide  security  plan 
methodology  that  identifies 
vulnerabilities  and  consequences  to  be 
mitigated  using  regional  strategies  and 
resources.  The  resulting  Area  Maritime 
Security  Plan  will  be  a  single  document 
that  provides  consistent  security 
measures  throughout  multiple  Captain 
of  the  Port  (COTP)  zones. 

Subpart  B — Federal  Maritime  Security 
Coordinator  (FMSC)  Designation  and 
Authorities. 

This  subpart  designates  the  Coast 
Guard  COTP  as  the  Federal  Maritime 
Security  Coordinator.  This  designation, 
along  with  a  description  of  the  COTP's 
authority  as  Federal  Maritime  Security 
Coordinator  to  establish,  convene,  and 
direct  the  Area  Maritime  Security 
(AMS)  Committee,  fulfills  the  MTSA 
requirement  to  designate  a  Coast  Guard 
official  as  the  Federal  Maritime  Security 
Coordinator. 

Subpart  C—Area  Maritime  Security 
(AMS)  Committee. 

This  subpart  describes  the 
composition  and  responsibilities  of  the 
AMS  Committee.  The  AMS  Committee 
brings  appropriately  experienced 
representatives  from  a  variety  of  sources 
in  the  port  together  to  continually  assess 
security  risks  to  the  port  and  determine 
appropriate  risk  mitigation  strategies, 
develop,  revise,  and  implement  the 
AMS  Plan.  The  AMS  Committee  may 
also  be  the  mechanism  by  which 
security  threats  and  changes  in 


Maritime  Security  (MARSEC)  Levels  are 
communicated  to  port  stakeholders. 
AMS  Committee  membership 
requirements  and  terms  of  office  align 
with  the  criteria  established  in  the 
MTSA  for  "Area  Maritime  Security 
Advisory  Committees."  Port  Security 
Committees,  such  as  those  operating 
under  the  guidelines  of  U.S.  Coast 
Guard  Navigation  and  Vessel  Inspection 
Circular  (NVIC)  9-02,  that  were 
established  prior  to  the  publication  of 
this  rule,  are  considered  AMS 
Conunittees,  provided  they  conform  to 
the  procedures  set  forth  in  these  rules. 
The  AMS  Committee  members  may 
include,  but  are  not  limited  to.  the 
following  stakeholders:  U.S.  Coast 
Guard,  Federal,  State,  and  local  law 
enforcement,  emergency  response  and 
public  safety  organizations,  recreational 
vessel  associations,  environmental 
response  organizations,  labor 
organizations,  port  managers,  and  vessel 
and  facility  owner/operator  security 
representatives.  There  must  at  least 
seven  members  in  the  AMS  Committee 
however;  there  could  be  as  many  as  200 
or  more  representatives. 

Subpart  D—Area  Maritime  Security 
(AMS)  Assessment. 

This  subpart  directs  the  AMS 
Committee  to  ensure  development  of  a 
risk-based  AMS  Assessment.  The  AMS 
Assessment  is  the  important  first  step  in 
developing  an  AMS  Plan.  This  subpart 
lists  the  essential  elements  of  an  AMS 
Assessment,  and  these  provisions  are 
consistent  with  the  elements  of  a  "port 
facility  security  assessment"  set  forth  in 
the  ISPS  Code.  The  AMS  Assessment 
may  be  conducted  by  the  AMS 
Committee  members  themselves  or  by 
persons  acting  on  behalf  of  the  AMS 
Committee.  This  subpart  also 
establishes  the  skills  and  knowledge 
that  persons  conducting  an  AMS 
Assessment  must  possess.  This  subpart 
further  identifies  the  process  of 
evaluations  that  must  be  performed  in 
the  course  of  conducting  the  AMS 
Assessment:  identification  of  activities 
or  operations  critical  to  the  port  area;  a 
threat  assessment;  a  consequence  and 
vulnerability  assessment;  a 
categorization  of  each  target/scenario 
combination;  and  measures  that  will  be 
implemented  at  all  MARSEC  Levels. 
This  process  is  consistent  with  the  Port 
Security  Assessment  model  identified  in 
NVIC  9-02. 

The  following  is  a  list  of  activities, 
operations,  and  infrastructure  that  may 
require  assessment  in  the  development 
of  the  AMS  Plan:  Highway  bridges, 
railroad  bridges,  stadiums,  tourist 
attractions,  significant  symbolic 
structures,  commercial  attractions. 
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marinas,  fishing  vessels,  recreational 
boats,  airports,  nuclear  facilities,  power 
plants,  oil  and  gas  pipelines, 
anchorages,  mid-stream  operations  [e.g., 
bunkering),  under-and-over  water 
rabies,  communication  networks, 
utilities  providing  service  to  key 
transportation  assets,  barge-fleeting 
areas,  oil  and  gas  production  platforms, 
tunnels,  non-regulated  vessels,  non- 
regulated  facilities.  Outer  Continental 
Shelf  (OCS)  facilities,  lock  and  dams, 
public  water  supplies  (e.g.,  aqueducts), 
boat  ramps,  docks,  im-inspected 
commercial  vessels,  passenger 
terminals,  grain  and  aggregate  facilities, 
ship  yards,  rail  yards,  tank  farms,  dikes, 
levees,  sewer  and  water  utility  facilities, 
major  marine  or  special  events, 
waterways.  Additional  consideration 
should  be  given  to  the  criticality  of  port 
operations  as  they  relate  to  vessels  and 
facilities  that  are  directly  regulated  in 
parts  104  through  106  of  Subchapter  H. 
The  Coast  Guard  has  also  funded  and 
contracted  Port  Security  Assessments 
(PSA)  in  certain  port  areas  throughout 
the  U.S.  The  Coast  Guard-sponsored 
PSA  team,  when  completing  the  PSA, 
should  review  the  AMS  Assessment  and 
AMS  Plan  for  content  and  consistency. 
As  part  of  the  PSA,  recommendations 
will  be  made  to  the  COTP  on  strategies 
to  improve  their  AMS  Plan  in  the  port 
area  that  was  covered  by  the  PSA.  These 
recommendations  will  be  part  of  the 
AMS  Plan  review  process  to  ensure  the 
AMS  Committee  becomes  aware  of  the 
PSA  results  and  revises  the  AMS  Plan 
appropriately. 

Subpart  E — Area  Maritime  Security 
(AMS)  Plan 

The  AMS  Plan  is  primarily  a 
communication  and  coordination 
document.  This  subpart  establishes  the 
core  elements  of  the  AMS  Plan  and  its 
relationship  to  other  plans.  Core 
elements  include:  Details  of  operational 
and  physical  measiu-es  that  must  be  in 
place  at  all  MARSEC  Levels;  expected 
timeframes  for  responding  to  security 
threats  and  changes  of  MARSEC  Levels; 
communications  procedures;  measures 
to  ensiu-e  the  security  of  vessels, 
facilities,  and  operations  that  are  not 
covered  by  the  security  requirements  in 
other  parts  of  this  subchapter;  measures 
to  ensure  the  security  of  the  information 
in  the  AMS  Plan;  periodic  review,  audit, 
and  updating  procedures;  and 
procedures  for  reporting  security 
incidents.  These  requirements  are 
consistent  with  the  elements  of  a  "port 
facUity  security  plan"  established  in  the 
ISPS  Code. 

This  subpart  also  describes  the  review 
and  approval  process  for  the  AMS  Plan. 
The  COTP  will  submit  an  AMS  Plan  to 


the  cognizant  District  Commander  for 
review,  with  the  Area  Commander,  or 
his/her  designee,  having  the  authority  to 
approve  or  disapprove  the  plan. 
Approving  officers  may  require 
additional  assessment,  mitigation 
strategies,  or  other  measures  by  parties 
subject  to  Coast  Guard  jurisdiction  as  a 
condition  of  approving  AMS  Plans.  This 
review  chain  has  been  established  to 
promote  plan  coordination  and 
consistency  within  and  among  Coast 
Guard  Districts  and  Areas.  AMS  Plans 
will  form  the  basis  for  the  National 
Maritime  Transportation  Security  Plan; 
established  in  the  MTSA,  and  will  be 
consistent  with  the  National 
Transportation  Security  Plan.  This 
subpart  establishes  exercise 
requirements  under  the  AMS  Plan. 
Exercises  are  an  important  way  to 
improve  system  performance  and  ensiu^ 
the  AMS  Plan  remains  current. 

Although  the  exercise  requirements 
established  in  this  interim  rule  may  be 
satisfied  by  a  tabletop  exercise,  as  our 
experience  with  AMS  Plans  matures,  it 
may  be  desirable  to  require  periodic 
field  training  exercises  for  the  futiire. 
Therefore,  public  comment  is  requested 
on  a  requirement  to  conduct  a  maritime 
security  field  training  exercise  in  each 
area  covered  by  an  AMS  Plan  at  least 
once  every  3  years.  A  maritime  security 
field  training  exercise  would  require  the 
deployment  of  personnel  and 
equipment  in  accordance  with  the  AMS 
Plan  for  the  transportation  security 
incident  used  for  the  exercise  scenario. 
The  piu-pose  of  the  field  training 
exercise  would  include:  Evaluating  the 
adequacy  of  the  AMS  Plan,  exercising 
coordination  and  interoperability 
between  responding  seciuity  forces  and 
exercising  coordination  and 
interoperability  amongst  command 
personnel  of  responding  agencies  (i.e.. 
Unified  Command)  as  well  as  their 
ability  to  effectively  command  and 
control  the  response  to  the 
transportation  seciuity  incident.  The 
maritime  security  field  training  exercise 
may  be  combined  with  other  exercises 
(e.g..  National  Preparedness  for 
Response  Program  (PREP)  area 
exercises)  provided  a  significant 
security/terrorist  attack  aspect  is 
included  in  the  scenario. 

Finally,  this  subpart  prescribes  AMS 
Assessment  and  AMS  Plan  records  to  be 
maintained  by  the  COTP  for  5  years,  and 
exercise  records  for  2  years. 

Regulatory  Assessment 

This  rule  is  a  "significant  regulatory 
action"  under  section  3(f)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget  imder 


that  Order.  It  requires  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  is 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Homeland  Security.  An  Assessment  is 
available  in  the  docket  as  indicated 
under  ADDRESSES.  A  summary  of  the 
Assessment  follow?: 

Cost  Assessment 

This  rule  will  affect  stakeholders  in 
47  maritime  areas  containing  361  ports. 
The  regulatory  assessment  and  analysis 
documentation  (see  docket)  details 
estimated  costs  to  public  and  private 
stakeholders  and  does  not  include  costs 
to  the  Coast  Guard. 

The  total  cost  estimate  of  the  rule,  as 
it  pertains  to  AMS,  is  present  value  (PV) 
$477  million  (2003-2012,  7  percent  ' 
discount  rate).  The  initial  cost  of  the 
startup  period  (June  2003-December 

2003)  for  establishing  AMS  Committees 
and  creating  AMS  Plans  is  estimated  to 
be  $120  million  (non-discounted)  for  all 
areas.  Following  the  startup  period,  the 
first  year  of  implementation  (2004), 
consisting  of  monthly  AMS  Committee 
meetings  and  AMS  Plan  exercises  and 
drills  for  all  areas,  is  estimated  to  be 
$106  milhon  (non-discounted).  After  the 
first  year  of  implementation,  the  annual 
cost  of  quarteriy  AMS  Committee 
meetings  and  AMS  Plan  exercises  and 
drills  for  all  areas  is  estimated  to  be  $46 
million  (non-discounted).  The  startup 
period  cost  associated  with  creating 
AMS  Committees  and  AMS  Plans  for 
each  area  is  the  primary  cost  driver  of 
the  rule.  Both  the  startup  and 
implementation  year  period  (2003- 

2004)  combined  is  nearly  half  of  the 
total  10-year  PV  cost  estimate,  making 
initial  development,  planning,  and 
testing  the  primary  costs  of  Area 
Maritime  Security. 

This  rule  will  require  all  COTPs  to 
establish  security  committees,  plans, 
training  drills,  and  exercises  for  their 
areas,  with  the  participation  of  port 
stakeholders  in  their  areas.  The  above 
costs  to  stakeholders  will  be  paperwork, 
travel,  and  communication  costs 
associated  with  participation  in  AMS 
Plan  implementation. 

We  estimate  1,203.200  hours  of 
paperwork  and  other  associated 
planning  activities  during  2003,  the 
initial  period  of  security  meetings  and 
development.  In  2004,  the  first  year  of 
implementation,  we  estimate  the  value 
will  fall  slightly  to  1,090,400  hours  of 
paperwork  and  other  related 
information  and  communication 
activities  related  to  monthly  AMS 
Committee  meetings.  In  subsequent 
years,  we  estimate  the  hours  will  fall  to 
488,800  hours — annually  associated 
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with  AMS  Committee  meetings,  AMS 
Plan  revisions,  and  information 
exercises  and  drills. 

Benefit  Assessment 

This  interim  rule  is  one  of  six  interim 
rules  that  implement  national  maritime 
security  initiatives  concerning  general 
provisions.  Area  Maritime  Security 
(ports),  vessels,  facilities.  Outer 
Continental  Shelf  (OCS)  facilities,  and 
the  Automatic  Identification  System 
(AIS).  The  Coast  Guard  used  the 
National  Risk  Assessment  Tool  (N-RAT) 
to  assess  benefits  that  would  result  from 
increased  security  for  vessels,  facilities. 
Outer  Continental  Shelf  (OCS)  facilities, 
and  ports.  The  N-RAT  considers  threat, 
vulnerability,  and  consequences  for 
several  maritime  entities  in  various 
seciuity-related  scenarios.  For  a  more 
detailed  discussion  on  the  N-RAT  and 


how  we  employed  this  tool,  refer  to 
"Apphcability  of  National  Maritime 
Seciuity  Initiatives"  in  the  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register.  For  this 
benefit  assessment,  the  Coast  Guard 
used  a  team  of  experts  to  calculate  a  risk 
score  for  each  entity  and  scenario  before 
and  after  the  implementation  of 
required  security  measures.  The 
difference  in  before  and  after  scores 
indicates  the  benefit  of  the  proposed 
action. 

We  recognized  that  the  interim  rules 
are  a  "family"  of  rules  that  will 
reinforce  and  support  one  another  in 
their  implementation.  We  must  ensure, 
however,  that  risk  reduction  that  is 
credited  in  one  rulemaking  is  not  also 
credited  in  another.  For  a  more  detailed 


discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
Benefit  Assessment  in  the  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register. 

We  determined  annual  risk  points 
reduced  for  each  of  the  six  interim  rules 
using  the  N-RAT.  The  benefits  are 
apportioned  among  the  Vessel,  Facility, 
OCS  Facility,  AMS,  and  AIS 
requirements.  As  shdwn  in  Table  1,  the 
implementation  of  AMS  Plans  for  the 
affected  populaUon  reduces  135,202  risk 
points  annually  through  2012.  The 
benefits  attributable  for  part  101 — 
General  Provisions — were  not 
considered  separately  since  it  is  an 
overarching  section  for  all  the  parts. 


Table  1.— Annual  Risk  Points  Reduced  by  the  Interim  Rules. 


Maritime  entity 


Vessels 

Facilities  

OCS  Facilities 
Port  Areas 

Total  


Annual  risk  points  reduced  by  rulemaking 


Vessel  secu- 
rity plans 


778.633 

2,025 

41 

587 


781,285 


Facility  secu- 
rity plans 


3,385 
469,686 


587 


473,659 


OCS  facility 
security  plans 


3,385 
9,903 


13,288 


AMS  plans 


3.385 
2,025 


129,792 


135,202 


AIS 


1,448 


105 


1,553 


Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  PV  (7  percent  discount 
rate.  2063-2012)  so  that  they  could  be 
compared  to  the  costs.  We  presented  the 


cost  effectiveness,  or  dollars  per  risk 
point  reduced,  in  two  ways:  First,  we 
compared  the  first-year  cost  and  first- 
year  benefit  because  the  first-year  cost  is 
the  highest  in  oiu  assessment  as 


companies  develop  security  plans  and 
purchase  equipment.  Second,  we 
compared  the  10-year  PV  cost  to  the  10- 
year  PV  benefit.  The  results  of  our 
assessment  are  presented  in  Table  2. 


Table  2.— First- Year  and  10- Year  PV  Cost  and  Benefit  of  the  Interim  rules 


Item 


First- Year  Cost  (millions)  

First- Year  Benefit [[ 

First- Year  Cost  Effectiveness  ($/Risk  Point  Reduced) 

10- Year  PV  Cost  (millions)  

10-Year  PV  Benefit 

10- Year  PV  Cost  Effectiveness  ($/Risk  Point  Reduced) 

'Cost  less  monetized  safety  benefit 


Interim  rule 


Vessel  se- 
curity plans 


$218 

781,285 

$279 

$1,368 

5.871,540 

$233 


Facility  se- 
curity plans 


$1,125 
473,659 
$2,375 
$5,399 
3,559.655 
$1,517 


OCS  facility 

security 

plans 


$3 

13,288 

$205 

$37 

99,863 

$368 


AMS  plans 


$120 
135,202 
$890 
$477 
1.016,074 
$469 


AtS* 


$41 

1,553 

$26,391 

$42 

11,671 

$3,624 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  rule  woidd  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 


dominant  in  their  fields,  and 
governmental  jimsdictions  with 
populations  of  less  than  50,000. 

The  stakeholders  affected  by  this  rule 
include  a  variety  of  businesses  and 
governments.  The  COTP  will  designate 
approximately  200  stakeholders,  per 
maritime  area,  to  engage  in  security 
planning,  meetings,  and  drills.  Full 
participation  by  these  stakeholders  will 


be  voluntary.  We  estimate  the  first-year 
cost,  per  stakeholder,  to  be  $12,800 
(non-discounted).  In  subsequent  years, 
the  annual  cost,  per  stakeholder  (full 
participation  in  this  rule),  falls  to  $4,940 
(non-discounted). 

The  results  from  our  assessment  (copy 
available  in  the  docket)  suggest  that  the 
impact  of  this  rule  is  not  significant  for 
port  and  maritime  area  authorities. 
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owners,  or  operators  because  of  the  low 
average  annual  cost  per  stakeholder  and 
the  voluntary  nature  of  participating  in 
this  rule. 

We  estimated  the  majority  of  small 
entities  have  a  less  than  3  percent 
impact  on  revenue  if  they  choose  to 
fully  participate  in  this  rule.  We 
anticipate  the  few  remaining  small 
entities  that  may  have  a  greater  than  3 
percent  impact  on  annual  revenue  will 
either  opt  out  (not  participate)  or 
,  partially  participate  in  the  rule  to  the 
extrait  that  the  impact  on  revenue  is  not 
a  burden. 

There  are  other  stakeholders  affected 
by  this  rule  in  addition  to  port 
authorities,  owners,  and  opnerators.  The 
stakeholders  could  be  any  entity  that  the 
COTP  invites  to  partially  or  fully 
participate.  We  anticipate  the  impact  on 
other  possible  small  entity  stakeholders 
to  be  minimal  because  of  the  low 
average  annual  cost  per  stakeholder  and 
the  voluntary  nature  of  participating  in 
this  rule. 

Therefore,  the  Coast  Guard  certifies, 
under  5  U.S.C.  605(b),  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
economic  impact  on  it,  please  submit  a 
comment  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES. 
In  yoin  comment,  explain  why  you 
.    think  it  qualifies  and  how  and  to  what 
degree  this  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction,  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  LCDR 
Richard  Teubner,  USCG-MPS-2  by 
telephone,  202-267-1103,  toll-free 
telephone,  1-800-842-8740  ext.  7- 
1103,  or  electronic  mail, 
msregs@comdt.  uscg.mil. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or,  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 


annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  a  collection  of 
information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c), 
"collection  of  information"  comprises 
reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  oUier,  similar 
actions.  It  modifies  an  existing  0MB- 
approved  collection — 1625-0077 
[formerly  2115-0622).  A  summary  of  the 
revised  collection  follows. 

Tjtfe;  Security  Plans  for  Ports,  Vessels, 
Facilities,  and  Outer  Continental  Shelf 
Facilities  and  Other  Seciuity-Related 
Requirements. 

OMB  Control  Number:  1625-0077 

Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
security  plans  and  conununication 
procediues  for  U.S.  ports  and  maritime 
areas.  This  rule  provides  a  fi-amework  to 
ensure  adequate  security  planning, 
exercises,  ch'illing,  and  commimication 
procedures  by  inviting  port  and 
maritime  area  stakeholders  (at  the 
discretion  of  the  COTP)  to  participate  in 
security  planning  events  including,  but 
not  limited  to,  meetings  and  information 
drills  as  detailed  in  part  103. 
,  Need  for  Information :  The  primary 
need  for  information  would  be  to 
determine  if  stakeholders  are  in 
compliance  with  security  standards. 

Proposed  Use  of  Information:  This 
information  can  help  to  determine 
appropriate  secinity  measiu«s  for  the 
affected  population.  This  information 
also  can  help  determine,  in  the  case  of 
a  transportation  security  incident, 
whether  failure  to  meet  these 
regulations  contributed  to  the 
transportation  security  incident. 

Description  of  the  Respondents:  This 
rule  will  affect  approximately  200 
stakeholders  in  47  maritime  areas 
containing  361  ports.  The  respondents 
are  public  and  private  stakeholders  in 
the  affected  port  areas  (at  the  discretion 
of  the  COTP). 

Number  of  Respondents:  9,400  (200 
stakeholders  in  47  maritime  areas). 

Frequency  of  Response:  Varies.  Initial 
AMS  Plan  planning  occurs  throughout 
the  first  year  on  an  undefined  schedule. 
AMS  Committee  meetings  may  occur 
monthly  in  the  first  two  years  of  this 
rule  with  quarterly  AMS  Committee 
meetings  in  subsequent  years. 
Frequency  of  AMS  Committee  meetings 
is  established  in  the  AMS  Committee 
Charter.  After  the  first  year,  AMS  Plan 
exercises  occiu*  once  each  calendar  year 


with  no  more  than  18  months  between 
exercises. 

Burden  of  Response:  The  burden  of 
response  is  approximately  128  hoius  for 
the  first  year  per  stakeholder.  The 
second  year  binden  of  response  is  116 
hoiurs  per  stakeholder.  In  the  subsequent 
years,  the  annual  burden  of  response  is 
approximately  52  hours  per  stakeholder. 

Estimate  of  Total  Annual  Burden: 
During  the  initial  year  the  burden  will 
be  1,203.200  hoiu-s.  Subsequently,  the 
average  annual  reporting  burden  is 
488,800  hours  for  all  stakeholders  in  all 
47  COTP  zones.  For  a  siunmary  of  all 
revisions  to  this  existing  OMB-approved 
collection,  refer  to  Collection  of 
Information  in  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792)  published  elsewhere  in  today's 
Federal  Register. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  rule  to  OMB  for  its  review  of  the 
collection  of  information.  Due  to  the 
circiunstances  surrounding  this 
temporary  rule,  we  asked  for 
"emergency  processing"  of  our  request. 
We  received  OMB  approval  for  the 
collection  of  information  on  June  16. 
2003.  It  is  valid  until  December  31, 
2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better;  whether  it  is  readily 
available  elsewhere;  how  accurate  our 
estimate  of  the  burden  of  collection  is; 
how  valid  oin  methods  for  determining 
burden  are;  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information,  unless  it  displays  a 
cmrently  valid  control  number  from 
OMB.  We  received  OMB  approval  for 
the  collection  of  information  on  June  16. 
2003.  It  is  valid  imtil  December  31. 
2003. 

Federalism 

A  rule  has  implications  for  federalism 
xmder  Executive  Order  13132, 
Federahsm.  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  See  the  Federalism 
section  in  the  preamble  to  the  interim 
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rule  titled:  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register,  for  a 
discussion  of  our  analysis  under  this 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Refonn  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
This  rule  is  exempted  from  assessing  the 
effect  of  the  regulatory  action  as 
required  by  the  Act  because  it  is 
necessary  for  the  national  security  of  the 
U.S.  (2  U.S.C.  1503(5)). 

Taking  of  Private  Property 

This  interim  rule  will  not  effect  taking 
of  private  property  or,  otherwise,  have 
taldng  implications,  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Refonn 

This  interim  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  eunbiguity,  and  reduce 
burden.  , 

Protection  of  Children 

We  have  analyzed  this  interim  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  rule  is  an 
economically  significant  rule,  it  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  interim  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  interim  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 


determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a  "significant  regulatory 
action"  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  imder 
Executive  Order  13211. 

This  interim  rule  has  a  positive  effect 
on  the  supply,  distribution,  and  use  of 
energy.  The  interim  rule  provides  for 
security  assessments,  plans,  procedures, 
and  standards,  which  will  prove 
beneficial  for  the  supply,  distribution, 
and  use  of  energy  at  increased  levels  of 
maritime  security. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979  (19 
U.S.C.  2501-2582)  prohibits  Federal 
agencies  from  engaging  in  any  standards 
or  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
conunerce  of  the  U.S.  Legitimate 
domestic  objectives,  such  as  safety  and 
security,  are  not  considered  unnecessary 
obstacles.  The  Act  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  We  have 
assessed  the  potentid  effect  of  this 
interim  rule  and  have  determined  that  it 
would  likely  create  obstacles  to  the 
foreign  commerce  of  the  U.S.  However, 
because  these  regulations  are  being  put 
in  place  in  order  to  further  a  legitimate 
domestic  objective,  namely  to  increase 
the  security  of  the  U.S.,  any  obstacles 
created  by  the  regulation  are  not 
considered  unnecessary  obstacles. 

Environment 

We  have  considered  the 
envirorunental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(a)  and  (34)(c)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  interim  rule  concerns  security 
assessments  and  the  establishment  of 
seoirity  committees  and  coordinators 
that  will  contribute  to  a  higher  level  of 
marine  safety  and  security  for  U.S. 
ports.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES  or  SUPPLEMENTARY 
INFORMATION. 

This  rulemaking  will  not  significantly 
impact  the  coastal  zone.  Fiuther,  the 
rulemaking  and  the  execution  of  this 
rule  will  be  done  in  conjunction  with 
appropriate  State  coastal  authorities. 


The  Coast  Guard  will,  therefore,  comply 
with  the  requirements  of  the  Coastal 
Zone  Management  Act  while  furthering 
its  intent  to  protect  the  coastal  zone. 

List  of  Subjects  in  33  CFR  Part  103    . 

Facilities,  Harbors,  Maritime  security. 
Ports,  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Vessels,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  adding  part 
103  to  subchapter  H  of  chapter  I  of  title 
33  in  the  CFR  to  read  as  follows: 

SUBCHAPTER  H— MARITIME  SECURITY 

PARTJ03— AREA  MARITIME 
SECURITY 

Subpart  A— General 

Sec. 

103.100    Applicability. 

103.105    Definitions. 

Subpart  B— Federal  Maritime  Security 
Coordinator  (FMSC)  Designation  and 
Authorities 

103.200    Designation  of  the  Federal 

Maritime  Security  Coordinator  (FMSC). 

103.205     Authority  of  the  COTP  as  the 
Federal  Maritime  Security  Coordinator 
(FMSC). 

Subpart  C— Area  Maritime  Security  (AMS) 
Committee 

103.300    Area  Maritime  Security  (AMS) 

Committee. 
103.305    Composition  of  an  Area  Maritime 

Security  (AMS)  Committee. 
103.310    Responsibilities  of  the' Area 

Maritime  Security  (AMS)  Committee. 

Subpart  D— Area  Maritime  Security  (AMS) 
Assessment 

103.400    General. 

103.405    Elements  of  the  Area  Maritime 

Security  (AMS)  Assessment. 
103.410    Persons  involved  in  the  Area 

Maritime  Security  (AMS). 

Subpart  E— Area  Maritime  Security  (AMS) 
Plan 

103.500     General. 

103.505    Elements  of  the  Area  Maritime 

Security  (AMS)  Plan. 
103.510    Area  Maritime  Security  (AMS)  Plan 

review  and  approval. 
103.515    Exercises. 
103.520    Recordkeeping. 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
70102,  70103,  70104,  70112;  50  U.S.C.  191; 
33  CFR  1.05-1,  6.04-11,  6.14.  6.16.  and  6.19; 
Department  of  Homeland  Security  Delegation 
No.  0170. 


Subpart  A— General 
§103.100    Applicability. 

This  part  applies  to  all  vessels  and 
facilities  located  in,  on,  under,  or 
adjacent  to  waters  subject  to  the 
jurisdiction  of  the  U.S. 
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§103.105    Definitions. 

Except  as  specifically  stated  in  this 
subpart,  the  definitions  in  part  101  of 
this  subchapter  apply  to  this  part. 

Subpart  B— Federai  Maritime  Security 
Coordinator  (FIMSC)  Designation  and 
Authorities 

§  103.200    Designation  of  the  Federal 
Maritime  Security  Coordinator  (FIMSC). 

The  COTPs  are  the  Federal  Maritime 
Security  Coordinators  for  their 
respective  COTP  zones  described  in  33 
CFR  part  3,  including  all  ports  and  areas 
located  therein. 

§  1 03.205    Authority  of  the  COTP  as  the 
Federal  Maritime  Security  Coordinator 
(FMSC). 

(a)  Without  limitation  to  the  authority 
vested  in  the  COTP  by  statute  or 
regulation,  and  in  addition  to  authority 
prescribed  elsewhere  in  this  part,  the 
COTP  as  the  FMSC  is  authorized  to: 

(1)  Establish,  convene,  and  direct  the 
Area  Maritime  Seciu-ity  (AMS) 
Committee; 

(2)  Appoint  members  to  the  AMS 
Committee; 

(3)  Develop  and  maintain,  in 
coordination  with  the  AMS  Committee, 
the  AMS  Plan; 

(4)  Implement  and  exercise  the  AMS 
Plan;  and 

(5)  Maintain  the  records  required  by 
§103.520  of  this  part. 

(b)  The  authorizations  in  paragraph 
(a)  of  this  section  do  not  limit  any  other 
existing  authority  of  the  COTP. 

Subpart  C— Area  Maritime  Security 
(AMS)  Committee 

§  1 03.300    Area  Maritime  Security  (AMS) 
Committee. 

(a)  The  AMS  Committee  is  established 
under  the  direction  of  the  COTP  and 
shall  assist  in  the  development,  review, 
and  update  of  the  AMS  Plan  for  their 
area  of  responsibility.  For  the  purposes 
of  this  subchapter.  Port  Security 
Committees  that  were  established  prior 
to  July  1,  2003,  according  to  guidance 
issued  by  the  Coast  Guard,  may  be 
considered  AMS  Conunittees,  provided 
they  conform  to  the  procedures 
established  by  this  part  and  satisfy  the 
membership  requirements  of  §  103.305 
of  this  part^ 

(b)  The  AMS  Committee  will  operate 
under  terms  specified  in  a  written 
charter.  At  a  minimum,  the  charter  must 
address: 

(1)  The  AMS  Committee's  purpose 
and  geographic  area  of  responsibility; 

(2)  Rules  for  membership; 

(3)  The  AMS  Committee's 
organizational  structiu-e  and  procedural 
rules  of  order; 


(4)  Frequency  of  meetings,  to  include 
not  less  than  once  in  a  calendar  year  or 
when  requested  by  a  majority  of  the 
AMS  Committee  members; 

(5)  Guidelines  for  public  access  to 
AMS  Committee  meetings  and  records; 
and 

(6)  Rules  for  handling  and  protecting 
classified,  sensitive  security, 
commercially  sensitive,  and  proprietary 
information. 

§  1 03.305    Composition  of  an  Area  Maritime 
Security  (AMS)  Committee. 

(a)  An  AMS  Committee  must  be 
composed  of  not  less  than  seven 
members,  each  having  at  least  5  years  of 
experience  related  to  maritime  or  port 
security  operations,  and  who  may  be 
selected  from: 

(1)  The  Federal,  Territorial,  or  Tribal 
govermnent; 

(2)  The  State  government  and  political 
subdivisions  thereof; 

(3)  Local  public  safety,  crisis 
management  and  emergency  response 
agencies; 

(4)  Law  enforcement  and  security 
organizations; 

(5)  Maritime  industry; 

(6)  Other  port  stakeholders  having  a 
special  competence  in  maritime 
seciuity;  and 

(7)  Port  stakeholders  affected  by 
security  practices  and  policies. 

(b)  Members  appointed  under  this 
section  serve  for  a  term  of  not  more  than 
5  years.  In  appointing  members,  the 

"COTP  should  consider  the  skills 
required  by  §  103.410  of  this  part.  Prior 
to  the  appointment  of  an  individual  to 
a  position  on  the  AMS  Committee,  the 
COTP  may  require  an  appropriate 
security  background  examination  of  the 
candidate  member. 

§103.310    Responsibilities  of  the  Area 
Maritime  Security  (AMS)  Committee. 

(a)  The  AMS  Committee  shall: 

(1)  Identify  critical  port  infi-astructure 
and  operations; 

(2)  Identify  risks  (threats, 
vidnerabilities,  and  consequences); 

(3)  Determine  mitigation  strategies 
and  implementation  methods; 

(4)  Develop  and  describe  the  process 
to  continually  evaluate  overall  port 
seciuity  by  considering  consequences 
and  vidnerabilities,  how  they  may 
change  over  time,  and  what  additional 
mitigation  strategies  can  be  applied;  and 

(5)  Provide  advice  to,  and  assist  the 
COTP  in.  developing  the  AMS  Plan. 

(b)  The  AMS  Committee  shall  also 
serve  as  a  link  for  conununicating 
threats  and  changes  in  MARSEC  Levels, 
and  disseminating  appropriate  security 
information  to  port  stakeholders. 


Subpart  D— Area  IMaritime  Security 
(AMS)  Assessment 

§103.400    General. 

(a)  The  Area  Maritime  Security  (AMS) 
Committee  will  ensure  that  a  risk  based 
AMS  Assessment,  is  completed  and 
meets  the  requirements  specified  in 

§  103.310  of  this  part  and  §  101.510  of 
this  subchapter,  incorporating  the 
elements  specified  in  §  103.405  of  this 
part. 

(b)  AMS  Assessments  can  be 
completed  by  the  COTP,  the  AMS 
Committee,  a  Coast  Guard  Port  Security" 
Assessment  team,  or  by  another  third 
party  approved  by  the  AMS  Corimiittee. 

(c)  Upon  completion  of  each  AMS 
Assessment,  a  vmtten  report,  which  is 
designated  sensitive  security 
information,  must  be  prepared 
consisting  of: 

(1)  A  siunmary  of  how  the  AMS 
Assessment  was  conducted; 

(2)  A  description  of  each  vulnerability 
and  consequences  found  during  the 
AMS  Assessment;  and 

(3)  A  description  of  risk  reduction 
strategies  that  could  be  used  to  ensure 
continued  operation  at  an  acceptable 
risk  level. 

§  1 03.405    Elements  of  th» Area  Maritime 
Security  (AMS)  Assessment 

(a)  The  AMS  Assessment  must 
include  the  following  elements: 

(1)  Identification  of  the  critical  Marine 
Transportation  System  infiastructure 
and  operations  in  the  port;         v^ 

(2)  Threat  assessment  that  identifies 
and  evaluates  each  potential  threat  on 
the  basis  of  various  factors,  including 
capability  and  intention; 

(3)  Consequence  and  vulnerability 
assessment  for  each  target/ scenario 
combination;  and 

(4)  A  determination  of  the  required 
security  measures  for  the  three  MARSEC 
Levels. 

(b)  In  order  to  meet  the  elements 
listed  in  paragraph  (a)  of  this  section,  an 
AMS  Assessment  should  consider  each 
of  the  following: 

(1)  Physical  security  of  infiastructure 
and  operations  at  the  port; 

(2)  Structures  considered  critical  for 
the  continued  operation  of  the  port; 

(3)  Existing  security  systems  and 
equipment  available  to  protect  maritime 
persoimel; 

(4)  Procedural  policies; 

(5)  Radio  and  telecommunication 
systems,  including  computer  systems 
and  networks; 

(6)  Relevant  transportation 
infrastructure; 

(7)  Utilities; 

(8)  Security  resources  and 
capabilities;  and 


39292 


Federal  Register/ Vol.  68,  No.  126/Tuesday.  July  1,  2003 /Rules  and  Regulations 


(9)  Other  areas  that  may,  if  damaged, 
pose  a  risk  to  people,  infrastructure,  or 
operations  within  the  port. 

(c)  AMS  Assessments  are  sensitive 
security  information  and  must  be 
protected  in  accordance  with  49  CFR 
part  1520. 

§  103.410    Persons  involved  in  the  Area 
Maritime  Security  (AMS)  Assessment. 

The  persons  carrying  out  the  AMS 
Assessment  must  have  the  appropriate 
skills  to  evaluate  the  security  of  the  port 
in  accordance  with  this  part.  This 
includes  being  able  to  draw  upon  expert 
assistance  in  relation  to: 

(a)  Knowledge  of  ciurent  security 
threats  and  patterns; 

(b)  Recognition  ^d  detection  of 
dangerous  substances,  and  devices; 

(c)  Recognition,  on  a  non- 
discriminatory basis,  of  characteristics 
and  behavioral  patterns  of  persons  who 
are  likely  to  threaten  security; 

(d)  Techniques  used  to  circumvent 
security  measures; 

(e)  Methods  used  to  cause  a 
transportation  security  incident; 

(f)  Effects  of  dangerous  substances 
and  devices  on  structures  and  port 
services; 

(g)  Port  secmity  requirements; 
(h)  Port  business  practices; 

(i)  Contingency  planning,  emergency 
preparedness,  and  response; 

(j)  Physical  security  measures; 

(k)  Radio  and  telecommunications 
systems,  including  computer  systems 
and  networks; 

(1)  Tffeisportation  and  civil 
engineering; 

(m)  Vessel  and  port  operations;  and 

(n)  Knowledge  of  the  impact, 
including  cost  impacts  of  implementing 
security  measiu'es  on  port  operations. 

Subpart  E— Area  Maritime  Security 
(AMS)  Plan 

§103.500    General. 

(a)  The  Area  Maritime  Seciu-ity  (AMS) 
Plan  is  developed  by  the  COTP,  in 
consultation  with  the  AMS  Committee, 
and  is  based  on  an  AMS  Assessment 
that  meets  the  provisions  of  subpart  D 
of  this  part.  The  AMS  Plan  must  be 
consistent  with  the  National  Maritime 
Transportation  Security  Plan  and  the 
National  Transportation  Security  Plan. 

(b)  AMS  Plans  are  sensitive  seciuity 
information  and  must  be  protected  in 
accordance  with  49  CFR  part  1520. 

§  1 03.505    Elements  of  ttie  Area  Maritime 
Security  (AMS)  Plan. 

The  AMS  Plan  should  address  the 
following  elements,  as  applicable: 

(a)  Details  of  both  operational  and 
physical  measures  that  are  in  place  in 
the  port  at  MARSEC  Level  1; 


(b)  Details  of  the  additional  security 
measures  that  enable  the  port  to 
progress,  without  delay,  to  MARSEC 
Level  2  and,  when  necessary,  to 
MARSEC  Level  3; 

(c)  Details  of  the  security  incident 
command-and-response  structure; 

(d)  Details  for  regular  audit  of  the 
AMS  Plan,  and  for  its  amendment  in 
response  to  experience  or  changing 
circumstances; 

(e)  Measures  to  prevent  the 
introduction  of  dangerous  substances 
and  devices  into  designated  restricted 
areas  within  the  port; 

(f)  Measures  to  prevent  unauthorized 
access  to  designated  restricted  areas 
v^ithin  the  port; 

(g)  Procedures  and  expected 
timeframes  for  responding  to  secinrity 
threats  or  breaches  of  security, 
including  provisions  for  maintaining 
infrastructure  and  operations  in  the 
port; 

(h)  Procedures  for  responding  to  any 
security  instructions  the  Coast  Guard 
announces  at  MARSEC  Level  3; 

(i)  Procedures  for  evacuation  within 
the  port  in  case  of  security  threats  or 
breaches  of  security; 

(j)  Procedures  for  periodic  plan 
review,  exercise,  and  updating; 

(k)  Procedures  for  reporting 
transportation  security  incidents  (TSl); 

(1)  Identification  of,  and  methods  to 
communicate  with,  Facility  Security 
Officers  (FSO),  Company  Security 
Officers  (CSO),  Vessel  Security  Officers 
(VSO),  public  safety  officers,  emergency 
response  personnel,  and  crisis 
management  organization 
representatives  within  the  port, 
including  24-hour  contact  details; 

(m)  Measiues  to  ensiu-e  the  security  of 
the  information  contained  in  the  AMS 
Plan; 

(n)  Security  measures  designed  to 
ensure  effective  security  of 
infrastructure,  special  events,  vessels, 
passengers,  cargo,  and  cargo  handling 
equipment  at  facilities  widiin  the  port 
not  otherwise  covered  by  a  Vessel  or 
Facility  Security  Plan,  approved  under 
part  104, 105,  or  106  of  this  subchapter; 

(o)  Procedures  to  be  taken  when  a 
vessel  is  at  a  higher  seciuity  level  than 
the  facility  or  port  it  is  visiting; 

(p)  Procediu-es  for  responding  if  a 
vessel  seciuity  alert  system  on  board  a 
vessel  within  or  near  the  port  has  been 
activated; 

(q)  Procedures  for  communicating 
appropriate  seciuity  and  threat 
information  to  the  public; 

(r)  Procedures  for  handling  reports 
from  the  public  and  maritime  industry 
regarding  suspicious  activity; 

(s)  Security  resources  available  for 
incident  response  and  their  capabilities; 


(t)  Procedures  for  responding  to  a  TSI; 
and 

(u)  Procedures  to  facilitate  the 
recovery  of  the  Marine  Transportation 
System  after  a  TSI. 

§  1 03.51 0    Area  Maritime  Security  (AMS) 
Plan  review  and  approval. 

Each  AMS  Plan  will  be  submitted  to 
the  cognizant  District  Commander  for 
review  and  then  forwarded  to  the  Area 
Commander  for  approval. 

§103.515    Exercises. 

(a)  The  COTP  shall  coordinate  with 
the  Area  Maritime  Security  (AMS) 
Committee  to  conduct  an  exercise  at 
least  once  each  calendar  year,  with  no 
more  than  18  months  between  exercises, 
to  test  the  effectiveness  of  the  AMS 
Plan. 

(b)  An  exercise  may  consist  of  any  of 
the  following: 

(1)  A  tabletop  exercise  to  validate  the 
AMS  Plan.  No  equipment  or  personnel 
deployment  is  required; 

(2)  A  field  training  exercise  consisting 
of  personnel  deplojTnent  and  use  of 
security  equipment;  or 

(3)  A  combination  of  §  103.515(b)(1) 
and  (b)(2). 

(c)  Upon  concurrence  of  the  cognizant 
District  Commander,  an  actual  increase 
in  MARSEC  Level,  or  implementation  of  • 
enhanced  security  measures  during 
periods  of  critical  port  operations  or 
special  marine  events  may  satisfy  the 
exercise  requirements  of  this  section. 

§103.520    Recordkeeping. 

(a)  All  records  pertaining  to  the  Area 
Maritime  Security  (AMS)  Assessment 
and  AMS  Plan  will  be  retained  by  the 
COTP  for  5  years. 

(b)  Exercise  documentation  will  be 
kept  by  the  COTP  for  2  years. 

Dated:  June  23,  2003. 
Thomas  H.  Collins, 
Admiral.  Coast  Guard  Commandartt. 
(FR  Doc.  03-16187  Filed  6-27-03;  8:45  am] 
SaUNG  CODE  4910-15-P 
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ACnON:  Temporary  interim  rule  with 
request  for  comments  and  notice  of 
meeting. 

SUMMARY:  This  interim  rule  provides 
secm-ity  measures  for  certain  vessels 
calling  on  U.S.  ports.  It  requires  the 
owners  or  operators  of  vessels  to 
designate  security  officers  for  vessels, 
develop  secimty  plans  based  on  seciu-ity 
assessments,  implement  security 
measures  specific  to  the  vessel's 
operation,  and  comply  with  Maritime 
Security  Levels.  This  interim  rule  is  one 
of  SIX  interim  rules  in  today's  Federal 
Register  that  comprise  a  new  subchapter 
on  the  requirements  for  maritime 
security  mandated  by  the  Maritime 
Transportation  Seciuity  Act  of  2002. 
These  six  interim  rules  implement 
national  maritime  security  initiatives 
concerning  general  provisions.  Area 
Maritime  Seciu-ity  (ports),  vessels, 
facilities.  Outer  Continental  Shelf 
facilities,  and  the  Automatic 
Identification  System.  Where 
appropriate,  they  align  these  domestic 
maritime  security  requirements  with 
those  of  the  International  Ship  and  Port 
Facihty  Security  Code  and  recent 
.  amendments  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea. 
To  best  understand  these  interim  rules, 
first  read  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792). 

DATES:  Effective  date.  This  interim  rule 
is  effective  from  July  1,  2003  until 
November  25,  2003,  with  the  exception 
of  amendatory  instructions  2,  5,  6,  8,  9, 
10, 12,  14,  15,  16,  18,  and  19  which  are 
effective  July  1,  2003.  The  Coast  Guard 
intends  to  finalize  these  amendments  by 
November  25,  2003.  On  July  31,  2003, 
the  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this 
rule. 

Comments.  Conunents  and  related 
material  must  reach  the  Docket 
Management  Facility  on  or  before. 
Comments  on  collection  of  information 
sent  to  the  Office  of  Management  and 
Budget  (OMB)  must  reach  0MB  on  or 
before  July  31,  2003. 

Meeting.  A  public  meeting  will  be 
held  on  July  23,  2003,  from  9  a.m.  to  5 
p.m.,  in  Washington,  DC. 
ADDRESSES:  Comments.  To  ensure  that 
your  comments  and  related  material  are 
not  entered  more  than  once  in  the 
docket,  please  submit  them  by  only  one 
of  the  following  means: 

(1)  Electronically  to  the  Docket 
Management  System  Web  site  at 
http://dms.dot.gov. 

(2)  By  mail  to  the  Docket  Management 
Facility  (USCG-2003-14749).  U.S. 


Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street.  SW.. 
Washington.  DC  20590-0001. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  niunber  is  202-366- 
9329. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 

Meeting.  A  public  meeting  will  be 
held  on  July  23,  2003  in  Washington, 
DC  at  the  Grand  Hyatt  Washington.  DC, 
1000  H  Street,  NW.,  Washington.  DC 
20001. 

j4vai7a6i777y.  Electronic  forms  of  all 
conunents  received  into  any  of  our 
dockets  can  be  searched  by  the  name  of 
the  individual  submitting  the  comment 
(or  signing  the  comment,  if  submitted 
on  behalf  of  an  association,  business, 
labor  imit,  etc.)  and  is  open  to  the 
public  without  restriction.  You  may  also 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11.  2000  (65  FR 
19477-78).  or  you  may  visit  http:// 
dms.dot.gov/. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  nde.  call 
Lieutenant  Kevin  Oditt  (G-MP).  U.S. 
Coast  Guard  by  telephone  202-267- 
1103.  toll-free  telephone  1-800-842- 
8740  ext.  7-1103.  or  electronic  mail 
msregs@comdt.uscg.mil. 

If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Ms.  Dorothy  Beard.  Chief,  Dockets, 
Department  of  Transportation,  and 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION:  Due  to  the 
short  timeframe  given  to  implement 
these  National  Maritime  Transportation 
Secimty  initiatives,  as  directed  by  the 
Maritime  Transportation  Seciirity  Act 
(MTSA),  and  to  ensure  all  comments  are 
in  the  public  venue  for  these  important 
rulemakings,  we  are  not  accepting 
comments  containing  protected 
information  for  these  interim  rules.  We 
request  you  submit  comments,  as 
explained  in  the  Request  for  Comments 
section  below,  and  discuss  your 
concerns  or  support  in  a  manner  that  is 
not  security  sensitive.  We  also  request 
that  you  not  submit  proprietary 
information  as  part  of  your  comment. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 


rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be ; 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW..  Washington.  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

Request  for  Comments  ' 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  Your 
comments  will  be  considered  for  the 
final  rule  we  plan  to  issue  before 
November  25,  2003,  to  replace  this 
interim  rule.  If  you  choose  to  comment 
on  this  rule,  please  include  your  name 
and  address,  identify  the  specific  docket 
number  for  this  interim  rule  (USCG- 
2003-14749),  indicate  the  specific 
heading  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  If  you  have 
comments  on  another  rule,  please 
submit  those  comments  in  a  separate 
letter  to  the  docket  for  that  rulemaking. 
You  may  submit  your  conunents  and 
material  by  mail,  hand  delivery,  fax,  or 
electronic  means  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  Please  submit  your 
comments  and  material  by  only  one 
means.  If  you  submit  them  by  mail  or 
hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  Uke  to  know  that  they 
reached  the  facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  rule  in  view  of  them. 

Public  Meetings 

We  will  hold  a  public  meeting  on  July 
23.  2003,  in  Washington,  DC  at  the 
Grand  Hyatt  Hotel,  at  the  address  listed 
under  ADDRESSES.  The  meeting  will  be 
from  9  a.m.  to  5  p.m.  to  discuss  all  of 
the  maritime  security  interim  rules,  and 
the  Automatic  Identification  System 
(AIS)  interim  rule,  found  in  today's 
Federal  Register.  In  addition,  you  may 
submit  a  request  for  other  public 
meetings  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  another  one  would  be 
beneficial.  If  we  determine  that  other 
meetings  would  aid  this  rulemaking,  we 
will  hold  them  at  a  time  and  place 
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announced- by  a  later  notice  in  the 
Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
,  proposed  rulemaking  for  this 
rulemaking  and  are  making  this  rule 
effective  upon  publication.  Section 
102(d){l )  of  the  Maritime  Transportation 
Security  Act  of  2002  (MTSA,  Pub.  L. 
107-295,  116  STAT.  2064)  requires  the 
publication  of  an  interim  rule  as  soon  as 
practicable  without  regard  to  the 
provisions  of  chapter  5  of  title  5,  U.S. 
Code  (Administrative  Procedure  Act). 
The  Coast  Guard  finds  that 
harmonization  of  U.S.  regulations  with 
maritime  seciuity  measures  adopted  by 
the  International  Maritime  Organization 
(IMO)  in  December  2002,  and  the  need 
to  institute  measures  for  the  protection 
of  U.S.  maritime  security  as  soon  as 
practicable,  furnish  good  cause  for  this 
interim  rule  to  take  effect  immediately 
under  both  the  Administrative 
Procedure  Act  and  section  808  of  the . 
Congressional  Review  Act. 

Background  and  Purpose 

A  summary  of  the  Coast  Guard's 
regulatory  initiatives  for  maritime 
seciuity  can  be  found  under  the 
Background  and  Purpose  section  in  the 
preamble  to  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  hiitiatives"  (USCG-2003- 
14792)  published  elsewhere  in  today's 
Federal  Register. 

Discussion  of  Comments  Addressing 
Vessel  Issues  in  the  Notice  of  Meeting 

For  a  discussion  of  comments  on 
vessels  at  the  public  meetings  and  in  the 
docket,  see  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792)  published  elsewhere  in  today's 
Federal  Register. 

Discussion  of  Interim  Rule 

This  interim  rule  regulates  the  owners 
or  operators  of  certain  classes  "of  vessels, 
in  order  to  provide  greater  security  to 
these  vessels  and  to  other  vessels  or 
ports  with  which  a  vessel  interfaces. 
The  interim  rule  adds  part  104,  Vessel 
Seciu-ity,  to  the  new  subchapter  H, 
Maritime  Security  of  Title  33  of  the 
Code  of  Federal  Regulation.  A  general 
description  of  the  process  used  in 
developing  subchapter  H  and  its 
component  parts  appears  in  the  interim 
rule  titled  "Implementation  of  National 
Maritime  Seciu-ity  Initiatives"  (USCG- 
2003-14792). 

The  MTSA  and  the  International  Ship 
and  Port  Facility  Security  (ISPS)  Code 
use  different  terms  to  define  similar,  if 
not  identical,  persons  or  things.  These 


differing  terms  sometimes  match  up 
with  the  terms  used  in  subchapter  H, 
but  sometimes  they  do  not.  For  a  table 
of  the  terms  used  in  subchapter  H  and 
their  related  terms  in  the  MTSA  and  the 
ISPS  Code,  see  the  Discussion  of  Interim 
Rule  section  in  the  preamble  for  the 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792),  published 
elsewhere  in  today's  Federal  Register. 
The  piupose  of  this  rulemaking  is  to 
require  certain  vessels  to  perform 
security  assessments,  develop  security 
plans,  and  implement  security  measures 
and  procedures  in  order  to  reduce  the 
risk  of  and  to  mitigate  the  results  of  an 
act  that  threatens  the  security  of  the 
crew,  the  vessel,  or  the  public.  This 
rulemaking  combines  international 
requirements  and  existing  domestic 
policy  and  is  published  as  a  part  of  a 
new  subchapter  on  maritime  security. 
The  MTSA  mandates  vessels  that  are 
required  to  conduct  security 
assessments  and  develop  security  plans 
to  submit  their  vessel  security  plan 
within  6  months  of  the  publication  of 
this  interim  rule.  It  also  mandates  that 
the  vessels  shall  be  in  compliance  with 
their  approved  security  plan  within  12 
months  of  the  publication  of  this 
interim  rule.  However,  consistent  with 
customary  international  law,  the 
requirements  in  part  104  do  not  apply 
to  vessels  engaged  in  innocent  passage 
through  the  territorial  sea  of  the  U.S.  or 
in  transit  passage  through  the  navigable 
waters  of  the  U.S.  that  form  part  of  an 
international  strait. 

Part  104  consists  of  four  Subparts: 
Subpart  A  (General),  subpart  B  (Vessel 
Security  Requirements),  subpart  C 
(Vessel  Security  Assessment),  and 
subpart  D  (Vessel  Security  Plan).  Where 
appropriate,  the  requirements  discussed 
in  part  104  are  consistent  with 
requirements  in  the  ISPS  Code,  and 
include  the  requirements  discussed 
below. 

Compliance 

U.S.  flag  vessel  compliance  with  this 
part  will  be  verified  during  inspections 
by  the  Coast  Guard  as  provided  in  46 
CFR  part  2.  46  CFR  subchapters  D,  H, 
I,  K,  L,  jmd  T  will  be  amended  to  require 
that  a  certificate  of  inspection  be  based 
on  the  condition  that  the  vessel  meets 
the  requirements  of  33  CFR  subchapter 
H  and  specifically  this  part. 

Foreign  vessels  that  have  on  board  a 
valid  International  Ship  Security 
Certificate  that  attests  to  the  vessel's 
compliance  with  International 
Convention  for  Safety  of  Life  at  Sea, 
1974.  (SOLAS)  and  the  ISPS  Code,  part 
A,  and  the  relevant  provisions  in  the 
ISPS  Code,  part  B,  of  will  be  deemed  in 


compliance  with  this  part,  except  for 
those  sections  otherwise  specified. 
Foreign  vessel  compliance  will  be 
verified  during  Port  State  Control 
verification  exams. 

The  interim  rule  also  afl^ects  the 
Notice  of  Arrival  rule  in  part  160  of  title 
33.  U.S.  Code.  These  changes  provide 
the  Coast  Guard  with  additional 
information  essential  to  our  exercise  of 
Port  State  Control  functions  and  to  our 
imposition  of  control  and  compliance 
measures  on  foreign  vessels  bound  for  a 
port  or  place  in  the  U.S.,  consistent  with 
MTSA  and  with  SOLAS  regulation  XI- 
2/9.  A  foreign  vessel  already  covered  by 
the  Notice  of  Arrival  rule  will  have  to 
provide  information  about  its 
International  Ship  Security  Certificate 
and  its  implementation  of  an  approved 
security  plan. 

As  required  by  SOLAS  Chapter  XI-2 
Regulation  3  and  the  ISPS  Code,  part  A, 
section  5,  the  Coast  Guard  has 
published  additional  requirements  for 
vessels  calling  in  the  U.S.  in  §§  104.240 
and  104.255  of  33  CFR  104.  These 
sections  provide  the  U.S.  requirements 
for  setting  and  communicating  changes 
in  Maritime  Security  Level,  completing 
Declarations  of  Security,  and  additional 
instructions  for  all  vessels  when 
Maritime  Security  Level  3  is  set. 

Waivers 

The  waiver  section  details  procedures 
for  requesting  a  waiver  for  the  benefit  of 
vessel  owners  or  operators  who  find 
specific  requirements  of  the  rulemaking 
to  be  unnecessary. 

Equivalents 

The  equivalents  section  details 
procedures  for  requesting  an 
equivalency  for  specific  requirements  of 
the  rulemaking.  Equivalents  are 
intended  to  allow  vessel  owners  or 
operators  to  provide  an  alternative 
provision  or  arrangement  that  provides 
the  same  level  of  security  as  a  specific 
requirement  contained  within  this  part. 

Alternative  Security  Program 

This  part  makes  provision  to  allow 
owners  or  operators  of  vessels  on 
domestic  voyages  only  to  implement  an 
Alternative  Security  Program  that  has 
been  reviewed  and  accepted  by  the      ^ 
Commandant  (G-MP),  to  meet  the  •    • 

requirements  of  this  part.  Alternative 
Seciuity  Programs  must  be 
comprehensive  and  based  on  a  security 
assessment  to  demonstrate  it  meets  the 
intent  of  each  section  of  this  part. 
Owners  or  operators  are  required  to 
implement  an  appropriate  Alternative 
Security  Program  in  its  entirety  to  be 
deemed  in  compliance  with  this  part. 
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We  also  strongly  encourage  industry 
groups  to  develop  and  submit  "model 
programs,"  which  would  include  a 
model  Vessel  Security  Plan  and 
assessment  of  their  own.  A  model 
program  is  one  that,  once  submitted  and 
reviewed  and  approved  by  Commandant 
(G-MP),  may  be  used  as  a  template  for 
other  vessels  in  the  fleet.  However,  a 
Vessel  Security  Plan  constructed  using 
a  model  plan  would  still  require 
submission  for  approval  by  the  Co^st 
Guard. 

The  process  of  the  review  and 
acceptance  of  model  programs  will  be 
the  same  as  the  process  used  for  the 
Alternative  Seciu-ity  Program.  The 
submission  of  a  model  program  will 
need  to  include  a  general  assessment  for 
the  applicable  segment  of  the  industry 
for  which  the  model  program  is 
intended.  The  submission  must  also 
include  how  owners  or  operators  will 
implement  the  model  program 
including  performing  an  operational 
and  vessel-specific  assessment  and 
verification  of  implementation.  Once 
these  model  programs  are  accepted,  the 
prc^ams  could  be  used  by  industry  to 
develop  vessel-specific  plans  and 
assessments  for  Coast  Guard  approval. 

Evaluating  Submissions  of  Waivers, 
Equivalents,  and  Alternative  Security 
Programs 

In  our  evaluation  of  waivers, 
equivalencies,  and  Alternative  Security 
Programs,  the  Coast  Guard  will  accept  a 
self-assessment  or  demonstration  using 
any  risk  management  tools  acceptable  to 
the  Coast  Guard.  This  demonstration 
may  be  requested  to  show  that  the 
proposed  waiver,  equivalency  or 
Alternative  Security  Program  is  at  least 
as  effective  as  that  intended  by  this 
interim  rule. 

Owner  or  Operator  Responsibilities 

The  owner  or  operator  of  a  vessel  is 
generally  responsible  for  all 
requirements  imposed  by  this  part. 
These  requirements  include  ensuring 
the  following:  The  performance  of  all 
vessel  security  duties;  defining  the 
security  organizational  structure  for 
each  vessel;  providing  each  person(s) 
exercising  security  duties  or 
responsibilities  within  that  structure 
with  the  support  needed  to  fulfill  those 
obligations;  that  personnel  receive 
training,  drills,  and  exercises  enabling 
them  to  perform  their  assigned  seciuity 
duties;  and  that  adequate  coordination 
of  security  issues  between  vessels  and 
facilities  take  place. 

Company  Security  Officer  (CSO) 

This  interim  rule  requires  that  each 
vessel  owner  or  operator  appoint  a 


Company  Security  Officer,  designated  in 
writing,  for  their  fleet  of  vessels  or  for 
each  individual  vessel  that  is  owned  or 
operated  by  the  company.  The  Company 
Security  Officer  may  be  a  full  time  or 
collateral  position.  A  Company  Security 
Officer  may  perform  other  duties  within 
the  owner's  or  operator's  organization 
provided  he  or  she  is  able  to  perform  the 
duties  and  responsibilities  required  of 
the  Company  Seciuity  Officer.  The 
Company  Security  Officer  may  also  be 
the  Vessel  Security  Officer,  provided  he 
or  she  is  also  able  to  perform  the  duties 
and  responsibilities  required  of  the 
Company  Security  Officer.  Generally, 
this  provision  is  for  vessels  operating  on 
restricted  routes  in  a  single  COTP  zone 
and  for  uiunaimed  vessels. 

The  Company  Security  Officer  must 
have  a  general  knowledge  in  a  range  of 
issues,  such  as  company  seciuity 
organization,  relevant  international 
laws,  domestic  regulations,  current 
security  threats  and  patterns,  risk 
assessment  methodology,  and  in 
conducting  audits,  inspections,  and 
control  procedures. 

The  CSO  may  delegate  the  duties 
imposed  on  the  Company  Security 
Officer  by  this  part,  but  remains 
responsible  for  the  performance  of  those 
duties.  The  most  important  duties  of  the 
Company  Seciuity  Officer  include 
ensuring  that:  A  Vessel  Security 
Assessment  is  conducted;  a  Vessel 
Security  Plan  is  developed,  approved, 
maintained,  and  implemented;  the 
Vessel  Security  Plan  is  modified  when 
necessary;  vessel  seciu"ity  activities  are 
audited  as  appropriate;  problems 
identified  by  audits  or  inspections  are 
addressed  in  a  timely  fashion;  adequate 
seciuity  training;  and  communication 
and  cooperation  betweea-the  vessel  and 
facilities. 

Vessel  Security  Officer  (VSO) 

This  interim  rule  requires  that  a 
Vessel  Security  Officer  is  designated  in 
writing  for  each  vessel.  The  Vessel 
Security  Officer  must  have  a  general 
knowledge  in  a  range  of  issues,  such  as 
security  administration,  relevant 
international  laws,  domestic 
regulations,  current  security  threats-and 
patterns,  risk  assessment  methodology, 
and  in  conducting  audits,  inspections, 
and  control  procedures.  The  most 
important  duties  that  must  be  performed 
by  the  Vessel  Security  Officer  includes 
implementing  a  Vessel  Security  Plan; 
ensuring  that  adequate  training  is 
provided  to  vessel  persoimel;  ensuring 
the  vessel  is  operating  in  accordance 
with  the  plan  and  in  continuous 
compliance  with  part  104;  and 
periodically  auditing  and  updating  the 
Vessel  Security  Assessment  and  Vessel 


Security  Plan.  The  Vessel  Security 
Officer  may  assign  security  duties  to 
other  vessel  persoimel;  however,  the 
Vessel  Security  Officer  remains 
responsible  for  security  duties. 

Training 

Required  training  for  vessel  personnel 
must  be  specified  in  the  Vessel  Security 
Plan.  Specific  security  training  courses 
for  the  Vessel  Security  Officer  and 
vessel  personnel  will  not  be  required  by 
the  Coast  Guard.  While  formal  training 
may  be  necessary,  we  will  not  mandate 
specifics.  Vessel  owners  or  operators 
must  certify  that  security  personnel  are, 
in  fact,  properly  trained  to  perform  their 
duties.  The  types  of  training  required 
must  also  be  consistent  with  the  training 
requirements  described  in  this  subpart. 
The  Vessel  Security  Officer  is  also 
required  to  ensure  that  vessel  security 
persons  possess  necessary  training  to 
maintain  the  overall  security  of  the 
facility. 

Drills  and  Exercises  Requirements 

Exercises  are  required  to  ensure  the 
adequacy  of  the  Facility  Security  Plans 
and  are  required  to  be  conducted  at  least 
once  each  calendar  year,  with  not  more 
than  18  months  between  exercises. 
Drills,  which  are  smaller  in  scope  than 
exercises,  must  be  conducted  at  least 
every  3  months. 

Exercises  may  be  vessel  specific,  or  as 
part  of  a  cooperative  exercise  program 
with  applicable  Facility  and  Vessel 
Security  Plans  or  Port  exercises. 
Exercises  for  security  may  be  combined 
with  other  required  exercises,  as 
appropriate. 

Security  Systems  and  Equipment 
Maintenance 

Procedures  and/or  policies  must  be 
developed  and  implemented  to  ensure 
security  systems  and  equipment  are 
tested  and  operated  in  accordance  with 
the  instructions  of  the  manufacturer  and 
ready  for  use. 

Security  Measures 

Security  measures  for  specific 
activities  must  be  scalable  in  order  to     "' 
provide  increasing  levels  of  security  at 
increasing  Maritime  Security  (MARSEC) 
Levels.  An  effective  security  program 
relies  on  detailed  procedures  that 
clearly  indicate  the  preparation  and 
prevention  activities  that  will  occur  at 
each  threat  level  and  the  organizations, 
or  personnel,  who  are  responsible  for 
carrying  out  those  activities.  Security 
Measures  must  be  developed  for  the 
following  activities: 

•  Security  measures  for  access 
control; 
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•  Security  measures  for  restricted 
areas; 

•  Security  measures  for  handling 
cargo; 

•  Security  measures  for  delivery  of 
vessel  stores  and  bunkers;  and 

•  Security  measures  for  monitoring. 

Security  Incident  Procedures 

Each  vessel  owner  or  operator  must 
develop  security  incident  procedures  for 
responding  to  transportation  security 
incidents.  The  security  incident 
procedures  must  explain  the  vessel's 
reaction  to  an  emergency,  including  the 
notification  and  coordination  with  local. 
State,  and  federal  authorities  and  Under 
Secretary  of  Emergency  Preparedness 
and  Response.  The  security  incident 
procedures  must  also  explain  actions  for 
securing  the  vessel  and  evacuating 
passengers  and  crew. 

Declaration  of  Security  (DoS) 

A  Declaration  of  Security  provides  a 
means  for  ensuring  that  critical  security 
concerns  are  properly  addressed  prior  to 
and  during  a  vessel-to-facility  interface. 
The  Declaration  of  Security  addresses 
secimty  by  delineating  responsibilities 
for  security  arrangements  and 
procedures  between  a  vessel  and  a 
facihty.  This  requirement  is  similar  to 
the  existing  U.S.  practice  for  vessel-to- 
facllity  oil  transfer  proceedings. 

Only  certain  passenger  vessels  and 
vessels  carrying  Certain  Dangerous 
Cargoes  will  complete  a  Declaration  of 
Security  for  every  evolution  regardless 
of  the  Maritime  Security  Level.  At 
Maritime  Security  Levels  2  and  3,  all 
vessels  and  facilities  would  need  to 
complete  the  Declaration  of  Security. 

Vessels  that  frequently  call  on  the 
same  facility  may  execute  a  continuing 
Declaration  of  Security — a  single 
Declaration  of  Security  for  multiple 
visits. 

>  All  Declarations  of  Security  must  state 
the  security  activities  for  which  the 
facility  and  vessel  are  responsible 
during  vessel-to-vessel  or  vessel-to- 
facility  interfaces.  Declarations  of 
Security  must  be  kept  as  part  of  the 
vessel's  recordkeeping. 

Vessels  that  are  operating  at  a  higher 
Security  Level  than  the  port  that  the 
vessel  is  calling  at  may  request  a 
Declaration  of  Security  with  the  facility, 
and  the  facility  must  complete  a 
Declaration  of  Security  with  the  vessel. 
Additionally,  a  facility  may  request  that 
a  vessel  complete  a  Declaration  of 
Security  with  the  facility  as  appropriate 
for  that  facility's  Security  Plan  or 
direction  of  the  COTP.  If  the  facility 
owner  or  operator  requires  a  Declaration 
of  Secimty.  the  vessel  must  comply.  The 
conditions  under  which  a  vessel  may 


request  a  Declaration  of  Security  from 
the  facility  must  be  included  in  the 
Vessel  Security  Plan. 

Vessel  Security  Assessment  (VSA) 

This  interim  rule  requires  all  vessels 
covered  by  part  104  to  conduct  a  Vessel 
Security  Assessment,  which  is  an 
essential  and  integral  part  of  the  process 
for  developing  and  updating  the 
required  Vessel  Security  Plan.  The 
Vessel  Security  Assessment  is  based  in 
part  on  an  on-scene  security  survey, 
which  details  the  overall  assessment  of 
the  vessel  including  any  existing 
security  measiues,  and  includes  a 
written  report  documenting  the 
vulnerabilities  and  mitigation  strategies 
of  the  vessel.  As  discussed  in  the 
interim  rule  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792),  33  CFR  101.510 
lists  the  various  assessment  tools  that 
may  be  used  to  meet  the  risk  assessment 
requirements  in  parts  104  through  106 
of  this  subchapter.  The  assessment  tools 
listed  are  sufficient  to  enable  the 
development  of  the  Vessel  Security 
Program.  This  list  is  also  provided  to 
ensure  that  the  Vessel  Security 
Assessment  is  consistent  with  other 
modal  assessments.  We  are  working 
with  other  agencies  to  develop 
assessment  tools  that  are  sensitive  to  the 
diversity  of  the  National  Marine 
Transportation  System  to  ensure 
consistent  levels  of  security  throughout 
the  entire  System.  The  designated 
Company  Security  Officer  must  conduct 
the  on-scene  survey  by  examining  and 
evaluating  existing  vessel  protective 
measures,  procediues,  and  operations. 
Using  the  information  obtained  in  the 
on-scene  survey,  the  Company  Security 
Officer  must  ensure  the  completion  ot 
the  Vessel  Security  Assessment.  The 
Vessel  Secm-ity  Assessment  identifies 
and  evaluates,  in  writing,  existing 
security  measures;  key  vessel 
operations;  the  likelihood  of  possible 
threats  to  key  vessel  operations;  and 
weaknesses,  including  human  factors  in 
the  infrastructure,  policies,  and 
procedures  of  the  vessel. 

It  also  includes  a  written  simunary  of 
how  the  assessment  was  conducted; 
each  vulnerability  found  during  the 
assessment;  and  countermeasures  that 
could  be  used  to  address  each 
vulnerability.  The  Vessel  Security 
Assessment  must  be  reviewed  and 
updated  each  time  the  Vessel  Security 
Plan  is  revised  and  when  the  Vessel 
Security  Plan  is  submitted  for  re- 
approval  every  5  years. 

Vessel  Security  Plan  (VSP) 

This  interim. rule  requires  each  vessel 
owner  or  operator  to  develop  an 


effective  Vessel  Security  Plan  that 
incorporates  detailed  preparedness, 
prevention,  and  response  activities  for 
each  Maritime  Security  Level,  along 
with  the  organizations  or  personnel 
responsible  for  carrying  out  those 
activities.  The  requirements  discussed 
in  this  part  are  consistent  with 
requirements  in  the  ISPS  Code. 
The  Vessel  Seciu-ity  Plan  is  a 
document,  written  in  English,  that  is 
prepared  in  response  to  3ie  Vessel 
Security  Assessment  and  approved  by 
the  Coast  Guard.  A  single  Vessel 
Security  Plan  can  apply  to  more  than 
one  vessel  to  the  extent  that  they  share 
physical  characteristics  and  operations. 
In  addition  to  other  things,  the  Vessel 
Security  Plan  must:  respond  specifically 
to  any  recommendations  made  by  the 
Vessel  Security  Assessment;  describe 
how.  at  each  Maritime  Security  Level, 
the  vessel  will  apply  the  security 
measures  required  in  these  regulations; 
state  the  Master's  authority;  must  detail 
the  organizational  structiue  of  security 
for  the  vessel;  detail  the  duties  and 
responsibilities  of  all  vessel  and 
company  personnel  with  a  security  role; 
detail  the  vessel's  relationship  with  the 
Company,  facilities,  other  vessels,  and 
relevant  authorities  with  security 
responsibility;  provide  regular  audit  of 
the  Vessel  Seciuity  Plan  and  its 
amendment  in  response  to  experientje  or 
changing  circumstances;  and  establish 
the  procedures  needed  to  assess  the 
continuing  effectiveness  of  security 
procedures  and  all  security  related 
equipment  and  systems,  including 
procedures  for  identifying  and 
responding  to  equipment  or  systems 
failure  or  malfunction. 

The  responsibility  for  barge  security 
lies  not  only  with  the  barge  owner  or 
operator  but  also  with  the  towing  vessel, 
fleeting  facility,  and  facility  where  the 
barge  is  moored.  Hence,  secimty  plans 
for  vessels  and  facilities  that  interface 
with  unmanned  vessels  (e.g.  unmanned 
barges)  must  include  additional 
provisions  to  address  the  risk  of  the 
unmanned  vessels  that  they  will  receive 
or  handle.  Given  the  simple  design  of  a 
typical  barge  and  the  wide  range  of 
products  that  may  be  transported  within 
a  single  tow  or  moored  within  a  single 
fleeting  area,  the  security  assessments  of 
facilities  and  towing  vessels  should 
include  the  barge  sizes  and  cargos  that 
would  result  in  a  worst-case  scenario    • 
(i.e.  greatest  potential  consequence  due 
to  cargo  volatility,  toxicity,  or 
environmental  damage),  and  the  most 
probable  vulnerability  scenarios. 

Vessel  and  facility  security  plans 
must  address  how  the  vessel  or  facility 
will  apply  the  necessary  security 
measures  when  engaged  with  a  barge. 
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.  Therefore,  the  security  plans  need  to 
indude  procedures  and  security 
measures  to  protect  the  towing  vessel  or 
the  facility  that  controls  the  b£u^e(s).  In 
addition,  the  security  plans  need  to 
include  procedures  for  interfacing  with 
other  vessels  and  facilities,  including 
how  it  will  transfer  custody  of  the  barge 
to  the  next  facility  or  towing  vessel. 

Facilities  and  towing  vessels  are  not 
required  to  have  a  copy  of  the  seciuity 
plan  for  each  barge  it  handles  if  the 
facility  or  towing  vessel  security  plan 
includes  appropriate  procedines  and 
security  measures  to  ensure  the  seciuity 
of  all  barges  in  its  care.  It  is  the 
responsibility  of  all  Security  Officers 
(barge's  Vessel  Security  Officer,  the 
towing  vessel's  Vessel  Seciuity  Officer, 
the  Company  Security  Officer,  and  the 
Facility  Security  Officer)  to  coordinate 
plans  and  ensure,  possibly  through  a 
written  contract  or  other  agreement,  that 
each  party  that  receives  the  barge 
understands  and  is  capable  of 
implementing  specific  security 
measures  for  it.  This  may  entail 
providing  a  copy  of  the  applicable 
sections  of  a  barge's  Vessel  Security 
Plan  to  the  parties  involved. 

As  a  result,  a  barge's  Vessel  Security 
Plan  may  be  minimal  in  content, 
containing  personnel  contact 
information  and  an  assessment  of  the 
worst-case  damage  it  might  produce. 
The  security  plan  must  explain  how 
security  will  be  coordinated  with  each 
towing  vessel,  fleeting  facility,  and 
facility  that  handles  the  barge.  Existing 
plans  and  procedures,  such  as  vessel 
response  plans,  may  be  used  or 
refenenced  as  part  of  the  Vessel  Security 
Plan. 

Like  other  Vessel  Security  Plans,  the 
barge's  Vessel  Security  Plan  must  also 
include  specific  security  incident 
procedures  to  mitigate  the  consequences 
of  damage  and/or  a  release  of  the  barge's 
cargo. 

Foreign  vessels  required  to  comply 
with  SOLAS  are  not  required  to  submit 
their  Vessel  Security  Plans  to  the  Coast 
Guard  for  approval.  Pursuant  to  SOLAS 
and  the  ISPS  Code,  these  plans  are 
required  to  be  approved  by  the  flag 
administration  or  Recognized  Security 
Organization  (RSO).  Approval  can  only 
be  granted  by  the  flag  administration  or 
the  RSO  after  verification  that  the  Vessel 
'    Security  Plan  meets  the  requirements  of 
SOLAS  and  the  ISPS  Code,  part  A, 
taking  into  account  the  ISPS  Code,  part 
B.  Even  so,  the  Coast  Guard  will  verify 
that  foreign  SOLAS  vessels  have  an 
approved  Vessel  Security  Plan  that  fully 
complies  with  SOLAS  and  the  ISPS 
Code,  and  thereby  meets  the 
requirements  of  this  part,  through  an 
aggressive  Port  State  Control  program. 


Noncompliance  vdll  subject  the  vessel 
to  a  range  of  control  and  compliance 
measures,  which  could  include  denial 
of  entry  into  port.  If,  during  an 
expanded  examination,  those  sections  of 
the  Vessel  Security  Plan  the  port  state 
is  allowed  to  review  are  not  written  in 
English,  a  vessel  may  be  delayed  while 
translator  services  are  acquired.  To 
properly  reflect  the  full  range  of  legal 
authorities  to  control  vessel  movement 
in  such  cases,  and  without  affecting 
other  legal  authorities,  this  rule  amends 
the  authority  provision  in  33  CFR  part 
165  to  cite  the  anti-terrorism  authorities 
in  33  U.S.C.  1226  as  an  additional  basis 
for  taking  action  under  33  CFR  part  165. 

However,  in  certain  cases  foreign 
vessel  owners  or  operators  will  be 
required  to  submit  the  Vessel  Security 
Plan  to  the  U.S.  for  approval.  Generally, 
these  vessels  fall  into  three  categories: 
(1)  A  commercial  vessel  meeting  the 
applicability  standards  of  these 
regulations  from  a  nation  not  signatory 
to  SOLAS;  (2)  Canadian  commercial 
vessels  operating  solely  on  the  Great 
Lakes  that  (a)  are  greater  than  100  gross 
register  tons  or  (b)  carry  more  than  12 
passengers;  and  (3)  other  foreign 
conunercial  vessels  meeting  the 
applicability  standards  of  this  part,  but 
below  500  gross  tonnage,  ITC  and  above 
100  gross  register  tons. 

Submission  and  Approval  of  Security 
Plan 

The  Vessel  Security  Plan,  including 
the  Vessel  Security  Assessment  report, 
must  be  submitted  to  and  reviewed  by 
the  Commanding  Officer,  Marine  Safety 
Center  (MSC).  Once  the  MSC  finds  that 
the  plan  meets  the  security 
requirements  in  part  104,  the  submitter 
will  receive  ah  approval  letter  that  may 
contain  conditions  of  the  approval. 

If  the  MSC  requires  more  time  than  is 
indicated  in  the  requirements  of  the 
interim  rule  to  review  a  submitted 
Vessel  Security  Plan,  the  MSC  may 
return  to  the  submitter  a  written 
acknowledgement  stating  that  the  Coast 
Guard  is  currently  reviev^ing  the  Vessel 
Security  Plan  submitted  for  approval, 
and  that  the  vessel  may  continue  to 
operate  so  long  as  the  vessel  remains  in 
compliance  with  the  submitted  Vessel 
Security  Plan. 

If  the  MSC  finds  that  the  Vessel 
Security  Plan  does  not  meet  the  security 
requirements,  the  plans  would  be 
returned  to  the  vessel  with  a 
disapproval  letter  with  an  explanation 
of  why  the  plan  does  not  meet  the  part 
104  requirements. 

The  Coast  Guard  must  review  Vessel 
Security  Plans  every  time: 

•  The  Vessel  Security  Assessment  is 
altered; 


•  Failures  are  identified  during  an 
exercise  of  the  Vessel  Security  Plan;  and 

•  There  is  a  change  in  ownership  or 
operational  control  of  the  vessel  or  there 
are  amendments  to  the  Vessel  Seciuity 
Plan. 

Existing  Regulations 

33  CFR  part  120,  Security  of  Vessels, 
currently  exists  but  applies  only  to 
cruise  ships.  Until  July  2004,  33  CFR 
part  120  will  remain  in  effect.  Vessels 
that  were  required  to  comply  with  part 
120  will  now  also  be  required  to  meet 
the  requirements  of  this  part  including 
§  104.295,  titled  Additional 
requirements — Cruise  Ships.  The 
requirements  in  §  104.295  generally 
capture  the  existing  requirements  in 
part  120  that  are  specific  for  cruise  ships 
and  captures  additional  detail  to  the 
requirements  of  SOLAS  Chapter  XI-2 
and  the  ISPS  Code. 

The  Coast  Guard  Notice  of  Arrival 
regulation,  33  CFR  part  160,  is  being 
amended  by  this  interim  rule  to  require 
the  advance  submission  of  additional 
security  related  information.  This 
information  is  essential  to  assist  Coast 
Guard  officials  in  exercising  Port  State 
Control  functions,  including  what 
control  and  compliance  measures,  if 
any,  should  be  imposed  on  vessels 
bound  for  a  port  or  place  in  the  U.S., 
consistent  with  46  U.S.C.  70103  and 
70110  or  SOLAS  regulation  XI-2/9. 

The  Notice  of  Arrival  amendments 
also  provide  an  initial  indication  to  the 
U.S.  that  owners  and  operators  are 
taking  responsibility  for  fully  complying 
with  the  requirements  in  this  part.  For 
example,  vessels  will  be  required  to 
provide  a  statement  that  the  vessel  is  in 
compliance  with  the  ISPS  Code  prior  to 
entry  into  ports  in  the  U.S.  by  informing 
the  National  Vessel  Movement  Center  of 
the  type  and  status  of  its  International 
Ship  Security  Certificate.  Those  vessels 
required  to  have  on  board  an  approved 
Vessel  Security  Plan  will  also  have  to 
declare  in  the  Notice  of  Arrival 
submission  that  they  are  implementing 
their  Vessel  Security  Plan.  Purthermore, 
because  it  is  not  the  intent  of  the  ISPS 
Code  to  allow  consecutive  Interim 
International  Ship  Security  Certificates, 
the  owner  or  operator  of  a  vessel 
holding  a  consecutive  Interim 
International  Ship  Security  Certificate 
will  also  be  required  to  provide  an 
explanation  as  to  why  the  vessel  holds 
a  consecutive  Interim  International  Ship 
Security  Certificate  prior  to  entry. 

The  information  we  are  requiring  in 
this  Notice  of  Arrival  amendment 
contains  elements  similar  to  those  we 
mandate  to  verify  compliance  with  the 
International  Management  Code  for  the 
Safe  Operation  of  Ships  and  for 
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Pollution  Prevention.  Most  of  this 
information  will  be  required  only  after 
the  new  SOLAS  amendments  and  ISPS 
Code  go  into  effect,  in  July  2004. 
However,  after  January  1,  2004,  if  a 
foreign  vessel  already  possesses  an 
International  Ship  Secimty  Certificate 
and  an  approved  Vessel  Seciu-ity  Plan, 
we  will  require  it  to  provide  some  basic 
information  about  the  International  Ship 
Security  Certificate  and  declare  if  it  is 
implementing  the  Vessel  Security  Plan. 
The  purpose  of  collecting  this  data  in 
the  first  half  of  2004  is  to  help  us  gauge 
international  progress  toward  meeting 
the  July  1.  2004,  entry  into  force  date. 

Regulatory  Assessment 

This  interim  rule  is  a  "significant 
csgulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Order.  It  requires 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 
regulatory  policies  and  procediues  of 
-the  Department  of  Homeland  Security. 
A  Cost  Assessment  is  available  in  the 
docket  as  indicated  under  ADDRESSES. 

Cost  Assessment 

For  the  purposes  of  good  business 
practice  or  regulations  promulgated  by 
other  Federal  and  State  agencies,  many 
companies  already  have  spent  a 
substantial  amount  of  money  and 
resources  to  upgrade  and  improve 
security.  The  costs  shown  in  this 
assessment  do  not  include  the  seciu-ity 
measures  these  companies  have  already 
taken  to  enhance  security. 

We  realize  that  every  company 
engaged  in  maritime  commerce  would 
not  implement  the  interim  rule  exactly 
as  presented  in  this  assessment. 
Depending  on  each  company's  choices, 
some  companies  could  spend  much  less 
than  what  is  estimated  herein  while 
others  could  spend  significantly  more. 
In  general,  we  assimie  that  each 
company  would  implement  the  interim 
rule  hased  on  the  type  of  vessels  or 
facilities  it  owns  or  operates  and 
whether  it  engages  in  international  or 
domestic  trade. 

This  assessment  presents  the 
estimated  cost  if  vessels  are  operating  at 
Maritime  Seciu-ity  Level  1,  the  current 
level  of  operations  since  the  events  of 
September  11,  2001.  We  also  estimated 
the  costs  for  operating  for  a  brief  period 
at  Maritime  Security  Level  2,  an 
elevated  level  of  security. 

We  do  not  anticipate  that 
implementing  the  interim  rule  will 
require  additional  manning  abo;u'd 


vessels;  existing  personnel  can  assume 
the  duties  envisioned. 

The  interim  rule  will  affect  about 
10,300  U.S.  fiag  SOLAS,  domestic  (non- 
SOLAS),  and  about  70  foreign  non- 
SOLAS  vessels. 

The  estimated  cost  of  complying  with 
the  interim  rule  is  Present  Value  (PV) 
$1,368  billion  (2003-2012,  7  percent 
discount  rate).  Approximately  PV  $248 
million  of  this  total  is  attributable  to 
U.S.  flag  SOLAS  vessels.  Approximately 
PV  $1,110  billion  is  attributable  to 
domestic  vessels  (non-SOLAS),  and  PV 
$10  million  is  attributable  to  foreign 
non-SOLAS  vessels.  In  the  first  year  of 
compliance,  the  cost  of  purchasing 
equipment,  hiring  security  officers,  and 
preparing  paperwork  is  an  estimated 
$218  million  (non-discounted,  $42 
million  for  the  U.S.  flag  SOLAS  fleet. 
$175  million  for  the  domestic  fleet,  $1 
million  for  the  foreign  non-SOLAS 
fleet).  Following  initial  implementation, 
the  annual  cost  of  compliance  is  an 
estimated  $176  million  (non- 
discounted,  $32  million  for  the  U.S.  flag 
SOLAS  fleet,  $143  million  for  the 
domestic  fleet,  $1  million  for  the  foreign 
non-SOLAS  fleet). 

For  the  U.S.  flag  SOLAS  fleet, 
approximately  52  percent  of  the  initial 
cost  is  for  hiring  Company  Security 
Officers  and  training  personnel.  29 
percent  is  for  vessel  equipment.  12 
percent  is  for  assigning  Vessel  Security 
Officers  to  vessels,  and  7  percent  is 
associated  with  paperwork  (Vessel 
Secxu-ity  Assessment  and  Vessel 
Security  Plan).  Following  the  first  year, 
approximately  72  percent  of  the  cost  is 
for  Company  Security  Officers  and 
personnel  training,  3  percent  is  for 
vessel  equipment.  10  percent  is  for 
drilling.  15  percent  is  for  Vessel 
Security  Officers,  and  less  than  1 
percent  is  associated  with  paperwork. 
Company  Security  Officers  and  training 
are  the  primary  cost  drivers  for  U.S.  flag 
SOLAS  vessels. 

For  the  domestic  fleet,  approximately 
51  percent  of  the  initial  cost  is  for  hiring 
Company  Security  Officers  and  training 
personnel,  29  percent  is  for  vessel 
equipment,  14  percent  is  for  assigning 
Vessel  Security  Officers  to  vessels,  and 
6  percent  is  associated  with  paperwork 
(Vessel  Seciu-ity  Assessments  and 
Vessel  Security  Plans).  Following  the 
first  year,  approximately  61  percent  of 
the  cost  is  for  Company  Security 
Officers  and  training.  6  percent  is  for 
vessel  equipment.  11  percent  is  for 
drilling.  22  percent  is  for  VSOs,  and  less 
than  1  percent  is  associated  with 
paperwork.  As  with  SOLAS  vessels. 
Company  Security  Officers  are  the 
primary  cost  driver  for  the  domestic 
fleet. 


We  estimated  approximately  135.000 
burden  hours  for  paperwork  during  the 
first  year  of  compliance  (33.000  hours 
for  U.S.-flag  SOLAS.  101.000  hours  for 
the  domestic  fleet,  1,000  hours  for  the 
foreign  non-SOLAS  fleet).  We  estimated 
approximately  12.000  burden  hours     ■ 
annually  following  full  implementation 
of  the  interim  rule  (2.000  hours  for  U.S.- 
flag  SOLAS.  10.000  hours  for  the 
domestic  fleet,  less  than  1,000  hours  for 
the  foreign  non-SOLAS  fleet). 

We  also  estimated  the  annual  cost  for 
going  to  an  elevated  security  level. 
Maritime  Security  Level  2,  in  response 
to  increased  threats.  The  duration  of  the 
increased  security  level  will  be  entirely 
dependent  on  intelligence  received.  For 
this  assessment,  we  estimated  costs  for 
Maritime  Security  Level  2  using  the 
following  assumptions:  all  ports  will  go 
to  Maritime  Security  Level  2  at  once; 
each  elevation  will  last  21  days,  and  the 
elevation  will  occur  twice  a  year.  The 
estimated  cost  associated  with  these 
conditions  is  $235  million  annually. 

Benefit  Assessment 

This  interim  rule  is  one  of  six  interim 
rules  that  implement  national  maritime 
security  initiatives  concerning  general 
provisions.  Area  Maritime  Security 
(ports),  vessels,  facilities.  Outer 
Continental  Shelf  (OCS)  facilities,  and 
AIS.  The  Coast  Guard  used  the  National 
Risk  Assessment  Tool  (N-RAT)  to  assess 
benefits  that  would  result  from 
increased  security  for  vessels,  facilities, 
OCS  facilities,  and  ports.  The  N-RAT 
considers  threat,  vulnerability,  and 
consequences  for  several  maritime 
entities  in  various  security-related 
scenarios.  For  a  more  detailed 
discussion  on  the  N-RAT  and  how  we 
employed  this  tool,  refer  to 
Applicability  of  National  Maritime 
Security  Initiatives  in  the  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792),  published  elsewhere  in 
today's  Federal  Register.  For  this 
benefit  assessment,  the  Coast  Guard 
used  a  team  to  calculate  a  risk  score  for 
each  entity  and  scenario  before  and  after 
the  implementation  of  required  security 
measures.  The  difference  in  before  and 
after  scores  indicated  the  benefit  of  the 
proposed  action. 

We  recognized  that  the  interim  rules 
are  a  "fajnily"  of  rules  that  will 
reinforce  and  support  one  another  in 
their  implementation.  We  have  ensured, 
however,  that  risk  reduction  that  is 
credited  in  one  rulemaking  is  not  also 
credited  in  another.  For  a  more  detailed 
discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to   . 
double-count  the  risk  reduced,  refer  to 
Benefit  Assessment  in  the  interim  rule 
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titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register. 
We  determined  annual  risk  points 
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reduced  for  each  of  the  six  interim  rules     for  the  affected  population  reduces 

Table  1.— Annual  Risk  Points  Reduced  by  the  Interim  Rules 


using  the  N-RAT.  The  benefits  are  781 ,285  risk  points  annually  through 

apportioned  among  the  Vessel,  Facility.  2012.  The  benefits  attributable  for  part 

OCS  Facility,  AMS,  and  AIS  101— General  Provisions— were  not 

requirements.  As  shown  in  Table  1 ,  the  considered  separately  since  it  is  an 

implementation  of  Vessel  Security  Plans  overarching  section  for  all  the  parts. 


Maritime  entity 


Vessels  

Facilities  

OCS  Facilities 
Port  Areas 

'  Total 


Annual  risk  points  reduced  by  rulemaking 


Vessel  se- 
curity plans 


778,633 

2,025 

41 

587 


781,285 


Facility  se- 
curity plans 


3,385 
469,686 

587 


473.659 


OCS  facility 

security 

plans 


3.385 
9,903 


13.288 


AMS  plans 


3,385 
2,025 


129,792 


135,202 


AIS 


1,448 


105 


1,553 


Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  (7 
percent  discount  rate,  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  We  presented  the  cost 


effectiveness,  or  dollars  per  risk  point 
reduced,  in  two  ways:  first,  we 
compared  the  first-year  cost  and  first- 
year  benefit  because  first-year  cost  is  the 
highest  in  our  assessment  as  companies 
develop  security  plans  and  purchase 


equipment.  Second,  we  compared  the 
10-year  PV  cost  and  the  10-year  PV 
benefit.  The  results  of  our  assessment 
are  presented  in  Table  2. 


Table  2.— First- Year  and  10- Year  PV  Cost  and  Benefit  of  the  Interim  Rules 


Item 


First-Year  Cost  (millions)  

First- Year  Benefit .-. ' 

First- Year  Cost  Effectiveness  ($/Risk  Point  Reduced) 

10-Year  PV  Cost  (millions)  ..: 

10-Year  PV  Benefit  

10- Year  PV  Cost  Effectiveness  ($/Risk  Point  Reduced) 

•Cost  less  iDonetized  safety  benefit. 


Interim  rule 


Vessel  secu- 
rity plans 


$218 
781,285 

$279 

$1,368 

5,871,540 

$233 


Facility  secu- 
rity plans 


$1,125 
473,659 
$2,375 
$5,399 
3,559.655 
$1,517 


OCS  facility 
security  plans 


$3 

13.288 

$205 

$37 

99,863 

$368 


AMS  Plans 


$120 
135,202 
$890 
$477 
1.016.074 
$469 


AIS* 


$41 

1,553 

$26,391 

$42 

11,671 

$3,624 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  interim  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
interim  rule  does  not  require  a  general 


notice  of  proposed  rulemaking  and, 
therefore,  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Although  this  interim 
rule  is  exempt,  we  have  reviewed  it  for 
potential  economic  impacts  on  small 
entities.  An  Initial  Regulatory  Flexibility 
Analysis  discussing  the  impact  of  this 
interim  rule  on  small  entities  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

U.S.  Flag  SOLAS  Vessels 

We  estimated  that  88  companies  that 
own  U.S.  flag  SOLAS  vessels  will  be 


affected  by  the  interim  rule.  We 
researched  these  companies  and  found 
revenue  data  for  32  of  them  (36  percent). 
The  revenue  impacts  for  these  vessels 
are  presented  in  Table  3.  In  this 
analysis,  we  considered  the  impacts  to 
small  businesses  during  the  first  year  of 
implementation,  when  companies  will 
be  conducting  assessments,  developing 
security  plans,  and  purchasing 
equipment.  We  also  considered  annual 
revenue  impacts  following  the  first  year, 
when  companies  will  have  the 
assessments  and  plans  complete,  but 
will  need  to  conduct  quarterly  drilling. 


Table  3.— Estimated  Revenue  Impacts  for  Small  Businesses  That  Own  U.S 

;.  Flag  SOLAS  Vessels 

Percent  impact  on  annua!  revenue 

Initial                - 

Annual 

Number  of  smaH 

entities  with 

known  revenue 

data 

Percent  of  small 

entities  with 

known  revenue 

data 

Number  of  small 

entities  with 

known  revenue 

data 

Percent  of  small 

entities  with 

known  revenue 

data 

0-3 

8 
3 

25 

a 

8 

3-5 

25 

- 

39300 
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Table  3.— Estimated  Revenue  Impacts  for  Small  Businesses  That  Own  U.S.  Flag  SOLAS  Vessels— Continued 


Percent  impact  on  annual  revenue 


Initial 


5-10  .. 

10-20 

20-30 

30^0 

40-50 

>50 

Total 


Numtjer  of  small 

entities  with 

known  revenue 

data 


32 


Percent  of  small 

entities  with 

known  revenue 

data 


3 

19 

13 

3 

9 

19 


100 


Annual 


Number  of  small 

entities  with 

known  revenue 

data 


32 


Percent  of  small 

entities  with 

known  revenue 

data 


13 

13 

9 

6 

6 

19 


100 


We  assume  that  the  remaining  56 
entities  that  did  not  have  revenue  data 
are  very  small  businesses.  We  assume 
that  the  interim  rule  may  have  a 
significant  economic  impact  on  these 
businesses. 

Domestic  Vessels 

We  estimated  that  1 ,683  companies 
that  own  domestic  vessels  will  be 


aifected  by  the  interim  rule.  We 
researched  these  companies  and  found 
revenue  data  for  822  of  them  (49 
percent).  The  revenue  impacts  for  these 
vessels  are  presented  in  Table  4.  As 
"widi  U.S.  flag  SOLAS  vessels,  we 
considered  the  impacts  to  small 
businesses  during  the  first  year  of 
implementation,  when  companies  will 


be  conducting  assessments,  developing 
security  plans,  and  purchasing 
equipment.  We  also  considered  annual 
revenue  impacts  following  the  first  year, 
when  companies  will  have  the 
assessments  and  plans  complete,  but 
will  need  to  conduct  quarterly  drilling. 


Table  4.— Estimated  Revenue  Impacts  for  Small  Businesses  That  Own  Domestic  Vessels 


Percent  impact  on  annual  revenue 


0-3  .... 
3-5  .... 
5-10  .. 
10-20 
20-30 
30-40 
40-50 
>50  

Total 


Initial 


Number  of  small 

entities  with 

known  revenue 

data 


366 
86 

171 
85 
34 
19 
9 
52 


822 


Percent  of  small 

entities  with 

known  revenue 

data 


45 

10 

21 

10 

4 

2 

1 

6 


100 


Annual 


Number  of  small 

entities  with 

known  revenue 

data 


393 
87 

170 
64 
37 
16 
16 
39 


822 


Percent  of  small 

entities  with 

known  revenue 

data 


48 
11 
21 

a 

5 
2 

2 
5 


100 


We  assumed  that  the  remaining  861 
entities  that  did  not  have  revenue  data 
are  very  small  businesses.  We  assumed 
that  the  interim  rule  may  have  a 
significant  economic  impact  on  these 
businesses. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  interim  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  interim  rule  would  affect  your 
small  business,  organization,  or 
governmental  jimsdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
Lieutenant  Kevin  Oditt  (G-MP),  U.S. 


Coast  Guard  by  telephone  202-267- 
1103,  toll-free  telephone  1-800-842- 
8740  ext.  7-1103.  or  electronic  mail 
msregs@comdt.  uscg.mil. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu-e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  interim  rule  calls  for  a  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c), 
"collection  of  information"  comprises 
reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  other,  similar 
actions.  The  title  and  description  of  the 
information  collections,  a  description  of 
those  who  must  collect  the  information, 
and  an  estimate  of  the  total  aimual 
burden  follow.  The  estimate  covers  the 
time  for  reviewing  instructions, 
searching  existing  soiu-ces  of  data, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection. 

This  interim  rule  modifies  two 
existing  OMB-approved  collections— 
1625-0077  [formerly  2115-0622]  and 
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1625-0100  [formerly  2115-0557]. 

Summaries  of  the  revised  collections 

jfoUow. 

!     Title:  Security  Plans  for  Ports,  Vessels 

^Facilities,  and  Outer  Continental  Shelf 

Facilities  and  Other  Security-Related 

Requirements. 

OMB  Control  Number:  1625-0077 
Summary  of  the  Collection  of 
information:  The  Coast  Guard  requires 
security  assessments  and  plans  for 
vessels.  This  interim  rule  provides  a 
framework  to  ensure  adequate  security 
planning,  drilling,  and  communication 
procedures  by  requiring  vessels  to 
develop  and  submit  for  approval  Vessel 
Security  Assessments  and  Vessel 
Security  Plans. 

Need  for  Information:  The  primary 
need  for  information  is  to  identify  the 
adequate  security  mitigating  measures 
that  will  be  implemented  when  needed. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  identify  and 
communicate  the  security  mitigating 
measures  to  the  Coast  Guard  and 
necessary  personnel. 

Description  of  the  Respondents:  The 
Company  Secxuity  Officer  for  owners 
and  operators  of  the  affected  vessels  or 
another  designated  person  is 
responsible  for  developing  the  Vessel 
Security  Assessment  and  the  Vessel 
Security  Plan. 

Number  of  Respondents:  2,202 
Company  Security  Officers  at  the 
affected  companies. 

Frequency  of  Response:  Vessel 
Seciuity  Assessments  and  Vessel 
Security  Plans  are  to  be  submitted  for 
approval  initially,  and  will  be  reviewed 
annually. 

Burden  of  Response:  Development 
burden  for  the  Vessel  Security 
Assessments  and  Vessel  Security  Plans 
is  estimated  to  be  approximately  eight  to 
80  hours  depending  on  the  size  of  the 
company  and  the  number  and  types  of 
vessels  the  company  owns.  Updating 
the  assessments  and  plans  is  estimated 
to  be  approximately  one  to  four  hours 
depending  on  the  size  of  the  company 
and  the  number  and  types  of  vessels  the 
company  owns. 

Estimate  of  Total  Annual  Burden: 
Vessel  Security  Assessments  and  Vessel 
Security  Plans  will  have  a  total  burden 
in  the  initial  year  of  135,269  hours. 
Annually,  the  total  burden  of  the 
assessments  and  the  plans  is  11,700 
hours.  For  a  summary  of  all  revisions  to 
this  existing  OMB-approved  collection, 
refer  to  Collection  of  Information  in  the 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792)  published 
elsewhere  in  today's  Federal  Register. 
Title:  Advance  Notice  of  Arrival. 
OMB  Control  Number:  1625-0100. 


Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
pre-arrival  messages  from  any  vessel 
■    entering  a  port  or  place  in  the  United 
States.  This  interim  rule  adds  the 
requirement  to  communicate  security- 
related  information  about  the  vessel  to 
the  Coast  Guard. 

Need  for  Information:  The  primary 
need  for  information  is  to  identify  the 
adequate  security  mitigating  measures 
that  will  be  implemented  when  needed. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  identify  and 
communicate  the  seciuity  mitigating 
measures  to  the  Coast  Guard  and 
necessary  personnel. 

Description  of  the  Respondents: 
Respondents  are  owners  and  operators 
of  vessels  that  arrive  at  or  depart  from 
a  port  or  place  in  the  United  States  after 
departing  from  foreign  ports. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  10,367.  This  rule  will  not 
increase  the  number  of  respondents. 

Frequency  of  Response:  The  existing 
OMB-approved  collection  number  of 
responses  is  68,289.  This  rule  will  not 
increase  the  number  of  responses. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  approximately  2.5  hours. 
Because  the  already  approved  Cargo 
Declaration  requirement  (Table 
160.206(a)(8),  per  Final  Rule  of  May  22, 
2003;  USCG-2002-11865:  68  FR  27908) 
has  been  suspended,  this  rule  will  not 
have  a  net  increase  in  the  burden. 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  total  annual 
burden  is  174,179  hours.  This  rule  will 
not  increase  the  burden.  However,  due 
to  an  adjustment  in  the  way  the  Coast 
Guard  calculates  the  burden,  we 
estimate  the  total  annual  burden  to  be 
173,904.  ■ 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  interim  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 
Due  to  the  circumstances  surrounding 
this  temporary  rule,  we  asked  for 
•'emergency  processing"  of  our  request. 
We  received  OMR  approval  for  these 
collections  of  information  on  June  16, 
2003.  They  are  valid  until  December  31, 
2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better;  whether  it  is  readily 
available  elsewhere;  how  acciuate  our 
estimate  of  the  burden  of  collection  is; 
how  valid  our  methods  for  determining 
burden  are;  how  we  can  improve  the 


quality,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facihty  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  luiless  it  displays  a 
currentiy  valid  control  number  from 
OMB.  We  received  OMB  approval  for 
these  collections  of  information  on  June 
16,  2003.  They  are  valid  until  December 
31,  2003. 

Federalism 

An  interim  rule  has  implications  for 
federalism  under  Executive  Order 
13132,  Federalism,  if  it  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  See  the 
Federalism  section  in  the  interim  nde 
preamble  titied  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792)  published 
elsewhere  in  today's  Federal  Register 
for  a  discussion  of  our  analysis  under 
this  Executive  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
This  interim  rule  is  exempted  from 
assessing  the  effects  of  the  regulatory 
action  as  required  by  the  Act  because  it 
is  necessary  for  the  national  security  of 
the  U.S.  (2  U.S.C.  1503(5)). 

Taking  of  Private  Property 

This  interim  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  interim  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  interim  rule 
imder  Executive  Order  13045, 
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Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  interim  rule  is  an 
economically  significant  rule,  it  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Govemments 

This  interim  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Govemments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  interim  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a  "significant  regulatory 
action"  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  imder 
Executive  Order  13211. 

This  interim  rule  has  a  positive  effect 
on  the  supply,  distribution,  and  use  of 
energy.  The  interim  rule  provides  for 
security  assessments,  plans,  procedures, 
and  standards,  which  will  prove 
beneficial  for  the  supply,  distribution, 
and  use  of  energy  at  increased  levels  of 
maritime  security. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979  (19 
U.S.C.  2501-2582)  prohibits  Federal 
agencies  from  engaging  in  any  standards 
or  related  activities  that  create 
imnecessary  obstacles  to  the  foreign 
conunerce  of  the  U.S.  Legitimate 
domestic  objectives,  such  as  safety  and 
security,  are  not  considered  imnecessary 
obstacles.  The  Act  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  We  have 
assessed  the  potential  effect  of  this 
interim  rule  and  have  determined  that  it 
would  likely  create  obstacles  to  the 
foreign  commerce  of  the  U.S.  However, 
because  these  regulations  are  being  put 
in  place  in  order  to  further  a  legitimate 
domestic  objective,  namely  to  increase 


the  security  of  the  U.S.,  any  obstacles 
created  by  the  regulation  are  not 
considered  unnecessary  obstacles. 

Environment 

We  have  considered  the 
environmental  impact  of  this  interim 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  (34){a),  (34)(c)  and  (34)(d), 
of  Commandant  Instruction  M16475.1D, 
this  interim  rule  is  categorically 
excluded  from  further  environmental 
documentation.  This  interim  rule 
concerns  security  assessments,  plans, 
training,  and  the  establishment  of 
security  positions  that  will  contribute  to 
a  higher  level  of  marine  safety  and 
seciu-ity  for  vessels  and  U.S.  ports.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES  or 
SUPPLEMENTARY  INFORMATION. 

This  rulemaking  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
rulemaking  and  the  execution  of  this 
interim  rule  will  be  done  in  conjunction 
with  appropriate  state  coastal 
authorities.  The  Coast  Guard  will, 
therefore,  comply  with  the  requirements 
of  the  Coastal  Zone  Management  Act 
while  furthering  its  intent  to  protect  the 
coastal  zone. 

List  of  Sul^ects 

33  CFR  Part  104 

Incorporation  by  reference.  Maritime 
security.  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Vessels. 

33  CFR  Part  160 

Administrative  practice  and 
procedure.  Harbors,  Hazardous  material 
transportation,  Marine  safety. 
Navigation  (water).  Reporting  and 
recordkeeping  requirement.  Vessels, 
Waterways. 

46  CFR  Part  2 

Marine  safety.  Maritime  security, 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  31 

Cargo  vessels.  Inspection  and 
certification.  Maritime  security. 

46  CFR  Part  71 

Inspection  and  certification.  Maritime 
seciu'ity,  Passenger  vessels. 

46  CFR  Part  91 

Cargo  vessels,  Inspection  and 
Certification,  Maritime  security. 

46  CFR  Part  115 

Fire  prevention.  Inspection  and 
certification.  Marine  safety.  Maritime 


secimty.  Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  126 

Cargo  vessels.  Inspection  and 
certification,  Marine  safety.  Maritime 
security.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  1 76 

Fire  prevention.  Inspection,  Marine 
safety.  Maritime  security.  Reporting  and 
recordkeeping  requirements.  Vessels. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  adds  33  CFR 
part  104  and  amends  33  CFR  part  160 
and  part  165,  and  46  CFR  parts  2,  31,  71, 
91,  115,  126,  and  176  as  follows: 

■  1.  Add  part  104  to  subchapter  H  of 
chapter  1  title  33  of  the  CFR  to  read  as 
follows: 

PART  104— VESSEL  SECURITY 

Subpart  A — General 

Sec. 

104.100  Definitions. 

104.105  Applicability. 

104.110  Exemptions. 

104.115  Compliance  dates. 

104.120  Compliance  documentation. 

104.125  Noncompliance. 

104.130  Waivers. 

104.135  Equivalents. 

104.140  Alternative  Security  Programs. 

1 04 . 1 45  Maritime  Security  (MARSEC) 

Directive. 

1 04. 1 50  Right  to  appeal . 

Sut>part  B— Vessel  Security  Requirements 

104.200    Owner  or  operator. 

104.205    Master. 

104.210    Company  Security  Officer  (CSO). 

104.215    Vessel  Security  Officer  (VSO). 

104.220    Company  or  vessel  personnel  with 

security  duties. 
104.225    Security  training  for  all  other 

vessel  personnel. 
104.230    Eh-ill  and  exercise  requirements. 
104.235    Vessel  recordkeeping  requirements. 
104.240    Maritime  Security  (MARSEC)  Level 

coordination  and  implementation. 
104.245    Communications. 
104.250    Procedures  for  interfacing  with 

facilities  and  other  vessels. 
104.255    Declaration  of  Security  (DoS). 
104.260    Security  systems  and  equipment 

maintenance. 
104.265    Security  measures  for  access 

control. 
104.270    Security  measures  for  restricted 

areas. 
104.275    Security  measures  for  handling 

cargo. 
104.280    Security  measures  for  delivery  of 

vessel  stores  and  bunkers. 
104.285    Security  measures  for  monitoring. 
104.290    Security  incident  procedures. 
104.292    Additional  requirements — 

passenger  vessels  and  ferries. 
104.295    Additional  requirements — cruise 

ships. 
104.297    Additional  requirements — vessels 

on  international  voyages. 


Federal  Register/ Vol.  68,  No.  126 /Tuesday,  July  1.  2003 /Rules  and  Regulations 


39303 


Subpart  C— Vessel  Security  Assessment 
(VSA) 

104.300    General. 

104.305    Vessel  Security  Assessment  (VSA) 

requirements. 
104.310    Submission  requirements. 

Subpart  D— Vessel  Security  Plan  (VSP) 

104.400    General. 

104.405    Format  of  the  Vessel  Security  Plan 

I        (VSP). 

104.410    Submission  and  approval. 

104.415    Amendment  and  audit. 

!    Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-1. 
B.04-11,  6.14,  6.16.  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170. 

Subpart  A— General 

§104.100    Definitions. 

Except  as  specifically  stated  in  this 
subpart,  the  definitions  in  part  101  of 
this  subchapter  apply  to  this  part. 

$104,105    Applicability. 

(a)  This  part  applies  to  the  owner  or 
operator  of  any: 

(1)  Mobile  Offshore  Drilling  Unit 
(jMODU),  cargo,  or  passenger  vessel 
subject  to  the  International  Convention 

Ir  Safety  of  Life  at  Sea,  1974,  (SOLAS); 
(2)  Foreign  commercial  vessel  greater 
an  100  gross  register  tons  not  subject 
to  SOLAS; 

I  (3)  Commercial  vessel  greater  than 
100  gross  register  tons  subject  to  46  CFR 
subchapter  I,  except  commercial  fishing 
vessels  inspected,  under  46  CFR  part 
^05; 

I  (4)  Vessel  subject  to  46  CFR 
subchapter  L; 

(5)  Passenger  vessel  subject  to  46  CFR 
subchapters  H  or  K; 

(6)  Other  passenger  vessel  carrying 
qiore  than  12  passengers  that  is  engaged 
ob  an  international  voyage; 

I  (7)  Barge  subject  to  46  CFR 
sjibchapters  D  or  O; 

(8)  Barge  subject  to  46  CFR  subchapter 
I  that  carries  Certain  Dangerous  Cargoes 
in  bulk,  or  that  is  engaged  on  an 
iatemational  voyage; 

!  (9)  Tankship  subject  to  46  CFR 
stibchapters  D  or  O;  and 

(10)  Towfing  vessel  greater  than  8 
nieters  in  registered  length  that  is 
engaged  in  towing  a  barge  or  barges 
subject  to  this  part. 

I  (b)  An  owner  or  operator  of  any  vessel 
not  covered  in  paragraph  (a)  of  this 
section  is  subject  to  parts  101  through 
103  of  this  subchapter. 

(c)  Foreign  vessels  that  have  on  board 
a  Valid  International  Ship  Security 
Certificate  (ISSC)  that  attests  to  the 
vessel's  coraphance  with  SOLAS 
Chapter  XI-2  and  the  ISPS  Code,  part  A 
(Incorporated  by  reference,  see 
§  101.115  of  this  chapter),  and  having 


taken  Into  account  the  relevant 
provisions  in  the  ISPS  Code,  part  B,  will 
be  deemed  to  be  in  compliance  with  this 
part,  except  for  §§  104.240,  104.255, 
104.292,  and  104.295  as  appropriate. 

(d)  Except  pursuant  to  international 
treaty,  convention,  or  agreement  to 
which  the  U.S.  is  a  party,  this  part  does 
not  apply  to  any  foreign  vessel  that  is 
not  destined  for,  or  departing  fi-om,  a 
port  or  place  subject  to  the  jiuisdiction 
of  the  U.S.  and  that  is  in: 

(1)  Innocent  passage  through  the 
territorial  sea  of  the  U.S.;  or 

(2)  Transit  through  the  navigable 
waters  of  the  U.S.  that  form  a  part  of  an 
international  strait. 

§  104.1 10    Exemptions. 

This  part  does  not  apply  to  warships, 
naval  auxiliaries  or  other  vessels  owned 
or  operated  by  a  government  and  used 
only  on  govermnent  non-commercial 
service. 

§104.115    Compliance  dates. 

(a)  On  or  before  December  29,  2003, 
each  vessel  owner  or  operator  must 
submit  to  the  Commanding  Officer, 
Marine  Safety  Center  for  each  vessel  the 
Vessel  Security  Plan  described  in 
subpart  D  of  this  part  for  review  and 
approval. 

0))  On  or  before  June  30,  2004,  each 
vessel  must  be  operating  in  compliance 
with  this  part. 

(c)  On  or  before  July  1,  2004,  foreign 
vessels  must  carry  on  board  a  valid 
International  Ship  Seciuity  Certificate 
that  certifies  that  the  verifications 
required  by  Section  19.1  of  part  A  of  the 
ISPS  Code  (Incorporated  by  reference, 
see  §  101.115  of  this  chapter)  have  been 
completed,  that  the  vessel  meets  the 
applicable  requirements  of  SOLAS 
Chapter  XI-2  (Incorporated  by 
reference,  see  §  101.115  of  this  chapter) 
and  the  ISPS  Code,  part  A,  and  that  the 
vessel  is  provided  with  an  approved 
security  plan. 

§  1 04.1 20    Compliance  documentation. 

(a)  Each  vessel  owner  or  operator 
subject  to  this  part  must  ensure,  no  later 
than  1  July  2004,  that  copies  of  the 
following  doctunents  are  carried  on 
board  the  vessel  and  are  made  available 
to  the  Coast  Guard  upon  request: 

(1)  The  approved  Vessel  Seciu-ity  Plan 
(VSP)  and  any  approved  revisions  or 
amendments  thereto,  and  a  letter  of 
approval  from  the  Commanding  Officer, 
Marine  Safety  Center  (MSC); 

(2)  The  VSP  submitted  for  approval 
and  a  current  acknowledgement  letter 
fitjm  the  Commanding  Officer,  MSC, 
stating  that  the  Coast  Guard  is  currently 
reviewing  the  VSP  submitted  for 
approval,  and  that  the  vessel  may 


continue  to  operate  so  long  as  the  vessel 
remains  in  compliance  wiUi  the 
submitted  plan; 

(3)  For  vessels  operating  under  a 
Coast  Guard-approved  Alternative 
Seciuity  Program  as  provided  in 

§  104.140,  a  copy  of  5ie  Alternative 
Security  Program  the  vessel  is  using  and 
a  letter  signed  by  the  vessel  owner  or 
operator,  stating  which  Alternative 
Seciuity  Program  the  vessel  is  using  and 
certifying  that  the  vessel  is  in  full 
compliance  with  that  program;  or 

(4)  For  foreign  vessels,  a  vahd 
International  Ship  Security  Certificate 
that  attests  to  the  vessel's  compliance 
with  SOLAS  Chapter  XI-2  and  the  ISPS 
Code,  part  A  (Incorporated  by  reference, 
see  §  101.115  of  this  subchapter),  and 
having  taken  into  account  the  relevant 
provisions  in  the  ISPS  Code,  part  B. 

(b)  Each  owner  or  operator  of  an 
unmanned  vessel  subject  to  this  part 
must  maintain  the  documentation 
described  in  paragraphs  (a)(1),  (2),  or  (3) 
of  this  section.  The  letter  required  by 
each  of  those  paragraphs  must  be 
carried  on  board  the  vessel.  The  plan  or 
program  required  by  each  of  those 
paragraphs  must  not  be  carried  on  board 
the  vessel,  but  must  be  maintained  in  a 
secure  location.  During  scheduled 
inspections,  the  plan  or  program  must 
be  made  available  to  the  Coast  ^ard 
upon  request. 

§104.125    Noncompliance. 

When  a  vessel  is  not  in  compliance 
with  the  requirements  of  this  part,  the 
vessel  owner  or  operator  must  notify  the 
cognizant  COTP  and  request  a  waiver  to 
continue  operations. 


§104.130    Waivers. 

Any  vessel  owner  or  operator  may 
apply  for  a  waiver  of  any  requirement  of 
this  part  that  the  owner  or  operator 
considers  uimecessary  in  light  of  the 
nature  or  operating  conditions  of  the 
vessel.  A  request  for  a  waiver  must  be 
submitted  in  writing  with  justification 
to  the  Commandant  (G-MP)  at  2100 
Second  St.,  SW.,  Washington,  DC  20593. 
The  Commandant  (G-MP)  may  require 
the  vessel  owner  or  operator  to  provide 
additional  data  for  determining  the 
validity  of  the  requested  waiver.  The 
Commandant  (G-MP)  may  grant,  in 
writing,  a  waiver  with  or  without 
conditions  only  if  the  waiver  will  not 
reduce  the  overall  security  of  the  vessel, 
its  passengers,  its  crew,  or  its  cargo,  or 
facilities  or  ports  that  the  vessel  may 
visit. 

§104.135    Equivalents. 

For  any  measure  required  by  this  part, 
the  vessel  owner  or  operator  may 
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propose  an  equivalent  as  provided  in 
§  101.130  of  this  subchapter. 

§  104.140    Alternative  Security  Programs. 

A  vessel  owner  or  operator  may  use 
an  Alternative  Security  Program  as 
approved  under  §  101.120  of  this 
subchapter  if: 

(a)  The  Alternative  Security  Program 
is  appropriate  to  that  class  of  vessel; 

(b)  The  vessel  does  not  engage  on 
international  voyages;  and 

(cj  The- Alternative  Security  Program 
is  implemented  in  its  entirety. 

§  1 04.1 45    Maritime  Security  (M ARSEC) 
Directive^ 

Each  vessel  owner  or  operator  subject 
to  this  part  must  comply  with  any 
instructions  contained  in  a  MARSEC 
Directive  issued  under  §  101.405  of  this 
subchapter. 

§104.150    Right  to  appeal. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  as  described  in  §  101.420  of  this 
subchapter. 

Subpart  B — Vessel  Security 
Requirements 

§  1 04.200    Owner  or  operator. 

(a)  Each  vessel  owner  or  operator 
must  ensiire  that  the  vessel  operates  in 
compliance  with  the  requirements  of 
this  part.  •■>  .  

(b)  For  each  vessel,  the  vessel  owner 
or  operator  must: 

(1)  Define  the  security  organizational 
structiue  for  each  vessel  and  provide  all 
personnel  exercising  security  duties  or 
responsibilities  within  that  structvu'e 
with  the  support  needed  to  fulfill 
seciu-ity  obligations; 

(2)  Designate,  in  writing,  by  name  or 
title,  a  Company  Security  Officer  (CSO), 
a  Vessel  Security  Officer  (VSO)  for  each 
vessel,  and  identify  how  those  officers 
can  be  contacted  at  any  time; 

(3)  Ensiue  personnel  receive  training, 
drills,  and  exercises  enabling  them  to 
perform  their  assigned  security  duties; 

(4)  Ensure  vessel  secxu-ity  records  are 
kept; 

(5)  Ensiue  that  adequate  coordination 
of  security  issues  takes  place  between 
vessels  and  facilities;  this  includes  the 
execution  of  a  Declaration  of  Security 
(DoS); 

(6)  Ensiu-e  coordination  of  shore  leave 
for  vessel  personnel  or  crew  change-out, 
as  well  as  access  through  the  facility  of 
visitors  to  the  vessel  (including 
representatives  of  seafarers'  welfare  and 
labor  organizations),  with  facility 
operators  in  advance  of  a  vessel's 
arrival; 

(7)  Ensure  seciuity  communication  is 
readily  available; 


(8)  Ensiue  coordination  with  and  . 
implementation  of  changes  in  Maritime 
Security  (MARSEC)  Level; 

(9)  Ensure  that  security  systems  and 
equipment  are  installed  and  maintained; 

(10)  Ensiu^  that  vessel  access, 
including  the  embarkation  of  persons 
and  their  effects,  are  controlled; 

(11)  Ensure  that  restricted  areas  are 
controlled; 

(12)  Ensure  that  cargo  and  vessel 
stores  and  biuikers  are  handled  in 
compliance  with  this  part; 

(13)  Ensure  restricted  areas,  deck 
areas,  and  areas  siurounding  the  vessel 
are  monitored; 

(14)  Provide  the  Master,  or  for  vessels 
on  domestic  routes  only,  the  CSO,  with 
the  following  information: 

(i)  Parties  responsible  for  appointing 
vessel  personnel,  such  as  vessel 
management  companies,  manning 
agents,  contractor,  concessionaires  (for 
example,  retail  sales  outlets,  casinos, 
etc.): 

(ii)  Parties  responsible  for  deciding 
the  employment  of  the  vessel,  including 
time  or  bareboat  charters  or  any  other 
entity  acting  in  such  capacity;  and 

(iii)  In  cases  when  the  vessel  is 
employed  under  the  terms  of  a  charter 
party,  the  contract  details  of  those 
docmnents,  including  time  or  voyage 
charters;  and 

(15)  Give  particular  consideration  to 
the  convenience,  comfort,  and  personal 
privacy  of  vessel  personnel  and  their 
ability  to  maintain  their  effectiveness 
over  long  periods. 

§104.205    Master. 

(a)  Nothing  in  this  part  is  intended  to 
permit  the  Master  to  be  constrained  by 
the  Company,  the  vessel  owner  or 
operator,  or  any  other  person,  fi'om 
taking  or  executing  any  decision  which, 
in  the  professional  judgment  of  the 
Master,  is  necessary  to  maintain  the 
safety  and  secmity  of  the  vessel.  This 
includes  denial  of  access  to  persons — 
except  those  identified  as  duly 
authorized  by  the  cognizant  government 
authority — or  their  effects,  and  refusal  to 
load  cargo,  including  containers  or  other 
closed  cargo  transport  units. 

(b)  U,  in  the  professional  judgment  of 
the  Master,  a  conflict  between  any  safety 
and  security  requirements  applicable  to 
the  vessel  arises  during  its  operations, 
the  Master  may  give  precedence  to 
measures  intended  to  maintain  the 
safety  of  the  vessel,  and  take  such 
temporary  security  measures  as  seem 
best  under  all  circumstances.  In  such 
cases: 

(1)  The  Master  must,  as  soon  as 
practicable,  jnform  the  nearest  COTP.  If 
the  vessel  is  on  a  foreign  voyage,  the 
Master  must  promptly  inform  the  Coast 


Guard  at  1-800-424-8802,  direct 
telephone  at  202-267-2675,  fax  at  202- 
267-2165,  TDD  at  202-267-4477,  or  E- 
mail  at  lst-nrcinfo@comdt.uscg.iniI  and 
if  subject  to  the  jurisdiction  of  a  foreign 
govenunent,  the  relevant  maritime 
authority  of  that  foreign  government; 

(2)  The  temporary  security  measures 
must,  to  the  highest  possible  degree,  be 
commensurate  with  the  prevailing 
Maritime  Security  (MARSEC)  Level;  and 

(3)  The  owner  or  operator  must  ensure 
that  such  conflicts  are  resolved  to  the 
satisfaction  of  the  cognizant  COTP,  or 
for  vessels  on  international  voyages,  the 
Commandant  (G-MP),  and  that  the 
possibility  of  recurrence  is  minimized. 

§  1 04.21 0    Company  Security  Officer  (CSO). 

(a)  General.  (1)  Each  vessel  owner  or 
operator  must  designate  in  writing  a 
CSO. 

(2)  A  vessel  owner  or  operator  may 
designate  a  single  CSO  for  all  its  vessels 
to  which  this  part  applies,  or  may 
designate  more  than  one  CSO,  in  which 
case  the  owner  or  operator  must  clearly 
identify  the  vessels  for  which  each  CSO 
is  responsible. 

(3)  A  CSO  may  perform  other  duties 
within  the  owner  or  operator's 
organization,  provided  he  or  she  is  able 
to  perform  the  duties  and 
responsibilities  required  of  a  CSO. 

(4)  The  CSO  may  delegate  duties 
required  by  this  part,  but  remains 
responsible  for  the  performance  of  those 
duties. 

(b)  Qualifications.  (1)  The  CSO  must 
have  general  knowledge,  through 
training  or  equivalent  job  experience,  in 
the  following: 

(i)  Security  administration  and 
organization  of  the  company's  vessel(s); 

(ii)  Vessel,  facility,  and  port 
operations  relevant  to  that  industry; 

(iii)  Vessel  and  facility  seciuity 
measiues,  including  the  meaning  and 
the  consequential  requirements  of  the 
different  Maritime  Seciuity  (MARSEC) 
Levels; 

(iv)  Emergency  preparedness  and 
response  and  contingency  planning; 

(v)  Secimty  equipment  and  systems 
and  their  operational  limitations; 

(vi)  Methods  of  conducting  audits, 
inspection  and  control  and  monitoring 
techniques;  and 

(vii)  Techniques  for  secimty  training 
and  education,  including  security 
measures  and  procedures. 

(2)  In  addition  to  knowledge  and 
training  in  paragraph  (b)(1)  of  this 
section,  the  CSO  must  have  general 
knowledge  through  training  or 
equivalent  job  experience  in  the 
following,  as  appropriate: 

(i)  Relevant  international  conventions, 
codes,  and  recommendations; 
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(ii)  Relevant  government  legislation, 
and  regulations; 

(iii)  Responsibilities  and  functions  of 
other  security  organizations; 

(iv)  Methodology  of  Vessel  Security 
Assessment; 

(v)  Methods  of  vessel  security  surveys 
and  inspections; 

(vi)  Instruction  techniques  for  security 
training  and  education,  including 
security  measures  and  procedures;         ^ 

(vii)  Handling  sensitive  security 
information  and  security  related 
cwnmimications; 

(viii)  Knowledge  of  current  seciuity 
threats  and  patterns; 

(ix)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(x)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(xi)  Techniques  used  to  circumvent 
security  measures; 

(xii)  Methods  of  physical  screening 
and  non-intrusive  inspections; 

(xiii)  Security  drills  and  exercises, 
including  drills  and  exercises  with 
facilities;  and 

(xiv)  Assessment  of  secxnity  drills  and 
exercises. 

(c)  Responsibilities.  In  addition  to 
those  responsibilities  and  duties 
specified  elsewhere  in  this  part,  the 
CSO  must,  for  each  vessel  for  which  he 
or  she  has  been  designated: 

(1)  Keep  the  vessel  apprised  of 
potential  threats  or  other  information 
relevant  to  its  seciuity; 

(2)  Ensiue  a  Vessel  Secmity 
Assessment  (VSA)  is  carried  out; 

(3)  Ensure  a  Vessel  Seciuity  Plan 
(VSP)  is  developed,  approved,  and 
maintained; 

(4)  Ensure  the  VSP  is  modified  when 
necessary; 

(5)  Ensure  vessel  security  activities 
are  audited; 

(6)  Arrange  for  Coast  Guard 
inspections  under  46  CFR  part  2; 

(7)  Ensure  the  timely  or  prompt 
correction  of  problems  identified  by 
audits  or  inspections; 

(8)  Enhance  security  awareness  and 
vigilance  within  the  owner's  or 
operator's  organization; 

(9)  Ensure  relevant  personnel  receive 
adequate  security  training; 

(lO),Ensure  communication  and 
cooperation  between  the  vessel  and  the 
port  and  facilities  with  which  the  vessel 
interfaces; 

(1 1 )  Ensure  consistency  between 
security  requirements  and  safety 
requirements; 

Cl2)  Ensure  that  when  sister-vessel  or 
fleet  security  plans  are  used,  the  plan 
for  each  vessel  reflects  the  vessel- 
specific  information  acciuately; 

(13)  Ensure  compliance  with  an 
Alternative  Security  Program  or 


equivalents  approved  under  this 
subchapter,  if  appropriate;  and 

(14)  Ensure  security  measures  give 
particular  consideration  to  the 
convenience,  comfort,  and  personal 
privacy  of  vessel  personnel  and  their 
ability  to  maintain  their  effectiveness 
over  long  periods. 

§  1 04^1 5    Vessel  Security  Officer  (VSO). 

(a)  General.  (1)  A  VSO  may  perform 
other  duties  within  the  owner's  or 
operator's  organization,  provided  he  or 
she  is  ab)e  to  perform  the  duties  and 
responsibilities  required  of  the  VSO  for 
each  such  vessel. 

(2)  For  manned  vessels,  the  VSO  must 
be  a  member  of  the  crew. 

(3)  For  unmanned  vessels,  the  same 
person  may  serve  as  the  VSO  for  more 
one  than  one  unmanned  vessel.  If  a 
person  serves  as  the  VSO  for  more  than 
one  immaimed  vessel,  the  name  of  each 
unmaimed  vessel  for  which  he  or  she  is 
the  VSO  must  be  listed  in  the  Vessel 
Security  Plan  (VSP). 

(4)  The  VSO  of  any  unmanned  barge 
and  the  VSO  of  any  towing  vessel 
interfacing  with  the  barge  must 
coordinate  and  ensure  the 
implementation  of  security  measures 
applicable  to  both  vessels  during  the 
period  of  their  interface. 

(5)  The  VSO  may  assign  security 
duties  to  other  vessel  personnel; 
however,  the  VSO  remains  responsible 
for  these  duties. 

(b)  Qualifications.  The  VSO  must 
have  general  knowledge,  through 
training  or  equivalent  job  experience,  in 
the  following: 

(1)  Those  items  hsted  in  §  104.210 
(b)(1)  and  (b)(2)  of  this  part; 

(2)  Vessel  layout; 

(3)  The  VSP  and  related  procedures, 
including  scenario-based  response 
training; 

(4)  Crowd  management  and  control 
techniques; 

(5)  Operations  of  security  equipment 
and  systems;  and 

(6)  Testing  and  calibration  of  security 
equipment  and  systems,  and  their 
maintenance  while  at  sea. 

(c)  Responsibilities.  In  addition  to 
those  responsibilities  and  duties 
specified  elsewhere  in  this  part,  the 
VSO  must,  for  each  vessel  for  which  he 
or  she  has  been  designated: 

(1)  Regularly  inspect  the  vessel  to 
ensure  that  security  measures  are 
maintained; 

(2)  Ensure  maintenance  and 
supervision  of  the  implementation  of 
the  VSP,  and  any  amendments  to  the 
VSP; 

(3)  Ensure  the  coordination  and 
handling  of  cargo  and  vessel  stores  and 
bunkers  in  compliance  with  this  part; 


(4)  Propose  modifications  to  the  VSP 
to  the  Company  Security  Officer  (CSO); 

(5)  Ensure  that  any  problems 
identified  during  audits  or  inspections 
are  reported  to  the  CSO,  and  promptly 
implement  any  corrective  actions;^ 

(6)  Ensure  security  awareness  and 
vigilance  onboard  the  vessel; 

(7)  Ensure  adequate  security  training 
for  vessel  personnel; 

(8)  Ensure  the  reporting  and  recording 
of  all  security  incidents; 

(9)  Ensure  the  coordinated 
implementation  of  the  VSP  with  the 
CSO  and  the  relevant  Facility  Security 
Officer,  when  applicable; 

(10)  Ensure  security  equipment  is 
properly  operated,  tested,  calibrated  and 
maintained;  and 

(11)  Ensure  consistency  between 
security  requirements  and  the  proper 
treatment  of  vessel  personnel  affected 
by  those  requirements. 

§  1 04.220    Company  or  vessel  personnel 
with  security  duties. 

Company  and  vessel  personnel 
responsible  for  security  duties  must 
have  knowledge,  through  training  or 
equivalent  job  experience,  in  the 
following,  as  appropriate: 

(a)  Knowledge  of  current  security 
threats  and  patterns; 

(b)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(c)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(d)  Techniques  used  to  circumvent 
security  measures; 

(e)  Crowd  management  and  control 
techniques; 

(f)  Security  related  communications; 

(g)  Knowledge  of  emergency 
procedures  and  contingency  plans; 

(h)  Operation  of  security  equipment 
and  systems; 

(i)  "Testing  and  calibration  of  security 
equipment  and  systems,  and  their 
maintenance  while  at  sea; 

(j)  hispection,  control,  and  monitoring 
techniques; 

(k)  Relevant  provisions  of  the  Vessel 
Security  Plan  (VSP); 

(1)  Methods  of  physical  screening  of 
persons,  personal  effects,  baggage,  cargo, 
and  vessel  stores;  and 

(m)  The  meaning  and  the 
'consequential  requirements  of  the 
different  Maritime  Security  (MARSEC) 
Levels. 

§  1 04.225    Security  training  for  all  other 
vessel  personnel. 

All  other  vessel  personnel,  including 
contractors,  whether  part-time,  full- 
time,  temporary,  or  permanent,  must 
have  knowledge  of,  through  training  or 
equivalent  job  experience  in  the 
following: 
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(a)  Relevant  provisions  oT  the  Vessel 
Security  Plan  (VSP); 

(b)  The  meaning  and  the 
consequential  requirements  of  the 
different  MariUme  Security  (MARSEC) 
Levels,  including  emergency  procedures, 
and  contingency  plans; 

(c)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(d)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security;  and 

(e)  Techniques  used  to  circumvent 
security  measures. 

§  104.230    Drill  and  exercise  requirements. 

(a)  General.  Drills  and  exercises  must 
test  the  proficiency  of  vessel  personnel 
in  assigned  security  duties  at  all 
Maritime  Security  (MARSEC)  Levels 
and  the  effective  implementation  of  the 
Vessel  Security  Plan  (VSP).  They  must 
enable  the  Vessel  Security  Officer  (VSO) 
to  identify  any  related  security 
deficiencies  that  need  to  be  addressed. 

(b)  Drills.  (1)  The  VSO  must  ensure 
that  at  least  one  security  drill  is 
conducted  at  least  every  3  months, 
except  when  a  vessel  is  out  of  service 
due  to  repairs  or  seasonal  suspension  of 
operation  provided  that  in  such  cases  a 
drill  must  be  conducted  within  one 
week  of  the  vessel's  reactivation. 
Security  drills  may  be  held  in 
conjunction  with  non-security  drills 
where  appropriate. 

(2)  Drills  must  test  individual 
elements  of  the  VSP,  including  response 
to  security  threats  and  incidents.  Drills 
should  take  into  account  the  types  of 
operations  of  the  vessel,  vessel 
personnel  changes,  and  other  relevant 
circumstances.  Examples  of  drills 
include  unauthorized  entry  to  a 
restricted  area,  response  to  alarms,  and 
notification  of  law  enforcement 
authorities. 

(3)  If  the  vessel  is  moored  at  a  facility 
on  the  date  the  facility  has  planned  to 
conduct  any  drills,  the  vessel  may,  but 
is  not  required  to,  participate  in  the 
facility's  scheduled  drill. 

(4)  Drills  must  be  conducted  within 
one  week  whenever  the  percentage  of 
vessel  personnel  with  no  prior 
participation  in  a  vessel  security  drill  on 
that  vessel  exceeds  25  percent. 

(c)  Exercises.  (1)  Exercises  must  be 
conducted  at  least  once  each  calendar 
year,  with  no  more  than  18  months 
between  exercises. 

(2)  Exercises  may  be: 

(i)  Full  scale  or  live; 

(ii)  Tabletop  simulation  or  seminar; 

(iii)  Combined  with  other  appropriate 
exercises;  or 

(iv)  A  combination  of  the  elements  in 
paragraphs  (c){2)(i)  through  (iii)  of  this 
sectioiv  . 


(3)  Exercises  may  be  vessel-specific  or 
part  of  a  cooperative  exercise  program  to 
exercise  applicable  facility  and  vessel 
security  plans  or  comprehensive  port 
exercises. 

(4)  Each  exercise  must  test 
conmumication  and  notification 
procedures,  and  elements  of 
coordination,  resource  availability,  and 
response. 

(5)  Exercises  are  a  full  test  of  the 
security  program  and  must  include  the 
substantial  and  active  participation  of 
relevant  company  and  vessel  seciuity 
personnel,  and  may  include  facility 
security  persormel  and  government 
authorities  depending  on  the  scope  and 
the  nature  of  the  exercises. 

§  1 04.235    Vessel  recordkeeping 
requirements. 

(a)  Unless  otherwise  specified  in  this 
section,  the  Vessel  Security  Officer  must 
keep  records  of  the  activities  as  set  out 
in  paragraph  (b)  of  this  section  for  at 
least  2  years  and  make  them  available  to 
the  Coast  Guard  upon  request. 

(b)  Records  required  by  this  section 
may  be  kept  in  electronic  format.  If  kept 
in  an  electronic  format,  they  must  be 
protected  against  unauthorized  deletion, 
destruction,  or  amendment.  The 
following  records  must  be  kept: 

(1)  Training.  For  each  security 
training  session,  the  date  of  each 
session,  duration  of  session,  a 
description  of  the  training,  and  a  list  of 
attendees; 

(2)  Drills  and  exercises.  For  each  drill 
or  exercise,  the  date  held,  description  of 
drill  or  exercise,  list  of  participants;  and 
any  best  practices  or  lessons  learned 
which  may  improve  the  Vessel  Security 
Plan  (VSP); 

(3)  Incidents  and  breaches  of  security. 
Date  and  time  of  occurrence,  location 
within  the  port,  location  within  the 
vessel,  description  of  incident  or 
breaches,  to  whom  it  was  reported,  and 
description  of  the  response; 

(4)  Changes  in  Maritime  Security 
(MARSEC)  Levels.  Date  and  time  of 
notification  received,  and  time  of 
compliance  with  additional 
requirements; 

(5)  Maintenance,  calibration,  and 
testing  of  security  equipment.  For  each 
occurrence  of  maintenance,  calibration, 
and  testing,  the  date  and  time,  and  the 
specific  security  equipment  involved; 

(6)  Security  threats.  Date  and  time  of 
occurrence,  how  the  threat  was 
communicated,  who  received  or 
identified  the  threat,  description  of 
threat,  to  whom  it  was  reported,  and 
description  of  the  response; 

(7)  Declaration  of  Security  (DoS). 
Manned  vessels  must  keep  on  board  a 
copy  of  the  last  10  DoSs  and  a  copy  of 


each  continuing  DoS  for  at  least  90  days 
after  the  end  of  its  effective  period;  and 

(8)  Annual  audit  of  the  VSP.  For  each 
annual  audit,  a  letter  certified  by  the 
VSO  stating  the  date  the  audit  was 
completed. 

(c)  Any  records  required  by  this  part 
must  be  protected  from  unauthorized 
access  or  disclosure. 

§  1 04.240    Maritime  Security  (MARSEC) 
Level  coordination  and  implementation. 

(a)  The  vessel  owner  or  operator  must 
ensure  that,  prior  to  entering  a  port,  all 
measures  are  taken  that  are  specified  in 
the  Vessel  Security  Plan  (VSP)  for 
compliance  with  the  MARSEC  Level  in 
effect  for  the  port. 

(b)  When  notified  of  an  increase  in  the 
MARSEC  Level,  the  vessel  owner  or 
operator  must  ensiwe: 

(1)  If  a  higher  MARSEC  Level  is  set  for 
the  port  in  which  the  vessel  is  located 
or  is  about  to  enter,  the  vessel  complies, 
without  undue  delay,  with  all  measures 
specified  in  the  VSP  for  compliance 
with  that  higher  MARSEC  Level; 

(2)  The  COTP  is  notified  as  required 
by  §  101.300(c)  when  compliance  with 
the  higher  MARSEC  Level  has  been 
implemented;  and 

(3)  For  vessels  in  port,  that 
compliance  with  the  higher  MARSEC 
Level  has  taken  place  within  1 2  hours 
of  the  notification. 

(c)  For  MARSEC  Levels  2  and  3,  the 
Vessel  Security  Officer  must  brief  all 
vessel  personnel  of  identified  threats, 
emphasize  reporting  procedures,  and 
stress  the  need  for  increased  vigilance. 

(d)  An  owner  or  operator  whose 
vessel  is  not  in  compliance  with  the 
requirements  of  this  section  must 
inform  the  COTP  and  obtain  approval 
prior  to  entering  any  port,  prior  to 
interfacing  with  another  vessel  or  with 
a  facility  or  to  continuing  operations. 

(e)  For  MARSEC  Level  3,  in  addition 
to  the  requirements  in  this  part,  a  vessel ' 
owner  or  operator  may  be  required  to 
implement  additional  measures, 
pursuant  to  33  CFR  part  6,  160  or  165, 

as  appropriate,  which  may  include  but 
are  not  limited  to: 

(1)  Arrangements  to  ensure  that  the 
vessel  can  be  towed  or  moved  if  deemed 
necessary  by  the  Coast  Guard; 

(2)  Use  of  waterborne  security  patrol; 

(3)  Use  of  armed  security  personnel  to 
control  access  to  the  vessel  and  to  deter, 
to  the  maximum  extent  practical,  a  TSI; 
or 

(4)  Screening  the  vessel  for  the 
presence  of  dangerous  substances  and 
devices  underwater  or  other  threats. 

§  1 04.245    Communications. 

(a)  The  Vessel  Security  Officer  must 
have  a  means  to  effectively  notify  vessel 
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personnel  of  changes  in  security 
conditions  on  board  the  vessel. 

(h)  Communications  systems  and 
procedures  must  allow  effective  and 
continuous  communication  between  the 
vessel  seciuity  personnel,  facilities 
interfacing  with  the  vessel,  vessels 
interfacing  with  the  vessel,  and  national 
or  local  authorities  with  security 
responsibilities. 

(c)  Communication  systems  and 
procedures  must  enable  vessel 
personnel  to  notify,  in  a  timely  manner, 
shore  side  authorities  or  other  vessels  of 
a  security  threat  or  incident  on  board. 

§  1 04.250    Procedures  for  interfacing  with 
facilities  and  other  vessels. 

(a)  The  vessel  owner  or  operator  must 
ensiue  that  there  are  measures  for 
interfacing  with  facilities  and  other 
vessels  at  all  MARSEC  Levels. 

(b)  For  each  U.S.  flag  vessel  that  calls 
an  foreign  ports  or  facilities,  the  vessel 
owner  or  operator  must  ensiu« 
procedvues  for  interfacing  with  those 
ports  and  facilities  are  established. 

§  1 04.255    Declaration  of  Security  (DoS). 

(a)  Each  vessel  owner  or  operator 
must  ensure  procedures  are  established 
for  requesting  a  DoS  and  for  handling 
DoS  requests  from  a  facility  or  other 
vessel. 

(b)  At  MARSEC  Level  1,  the  Master  or 
Vessel  Security  Officer  (VSO),  or  their 
designated  representative,  of  any  cruise 
ship  or  manned  vessel  carrying  Certain 
Dangerous  Cargoes,  in  bulk,  must 
complete  and  sign  a  DoS  with  the  VSO 
or  Facility  Security  Officer  (FSO),  or 
their  designated  representative,  of  any 
vessel  or  facility  with  which  it 
interfaces. 

(1 )  For  a  vessel-to-facility  interface, 
prior  to  arrival  of  a  vessel  to  a  facility, 
the  FSO  and  Master,  VSO,  or  their 
designated  representatives  must 
coordinate  security  needs  and 
procedures,  and  agree  upon  the  contents 
of  the  DoS  for  the  period  of  time  the 
vessel  is  at  the  facility.  Upon  a  vessel's 
arrival  to  a  facility  and  prior  to  any 
passenger  embarkation  or 
disembarkation  or  cargo  transfer 
operation,  the  FSO  or  Master,  VSO,  or 
designated  representatives  must  sign  the 
written  DoS. 

(2)  For  a  vessel  engaging  in  a  vessel- 
to-vessel  interface,  prior  to  the  interface, 
the  respective  Masters,  VSOs,  or  their 
designated  representatives  must 
coordinate  security  needs  and 
procedures,  and  agree  upon  the  contents 
of  the  DoS  for  the  period  of  time  the 
vessel  is  at  the  facility.  Upon  the  vessel- 
to-vessel  interface  and  prior  to  any 
passenger  embarkation  or 
disembarkation  or  cargo  transfer 


operation,  the  respective  Masters,  VSOs, 
or  designated  representatives  must  sign 
the  written  DoS. 

(c)  At  MARSEC  Levels  2  and  3.  the 
Master,  VSO,  or  designated 
representative  of  any  vessel  required  to 
comply  with  this  part  must  sign  and 
implement  a  DoS  prior  to  any  vessel-to- 
vessel  interface. 

(d)  At  MARSEC  Levels  2  and  3,  the 
Master,  VSO,  or  designated 
representative  of  any  vessel  required  to 
comply  with  this  part  must  sign  and 
implement  a  DoS  with  the  FSO  of  any 
facility  on  which  it  calls  prior  to  any 
cargo  transfer  operation  or  passenger 
embarkation  or  disembarkation. 

(e)  At  MARSEC  Levels  1  and  2.  VSOs 
of  vessels  that  frequently  interface  with 
the  same  facility  may  implement  a 
continuing  DoS  for  multiple  visits, 
provided  that: 

(1)  The  DoS  is  valid  for  the  specific 
MARSEC  Level; 

(2)  The  effective  period  at  MARSEC 
Level  1  does  not  exceed  90  days;  and 

(3)  The  effective  period  at  MARSEC 
Level  2  does  not  exceed  30  days. 

(f)  When  the  MARSEC  Level  increases 
beyond  the  level  contained  in  the  DoS, 
the  continuing  DoS  becomes  void  and  a 
new  DoS  must  be  signed  and 
implemented  in  accordance  with  this 
section. 

(g)  The  COT?  may  require  at  any  time, 
at  any  MARSEC  Level,  any  manned 
vessel  subject  to  this  part  to  implement 
a  DoS  with  the  VSO  or  FSO  prior  to  any 
vessel-to-vessel  or  vessel-to-facility 
interface  when  he  or  she  deems  it 
necessary. 

§  1 04.260    Security  systems  and  equipment 
maintenance. 

(a)  Security  systems  and  equipment 
must  be  in  good  working  order  and 
inspected,  tested,  calibrated  and 
maintained  according  to  the 
manufacturer's  recommendation. 

(b)  The  results  of  testing  completed 
imder  paragraph  (a)  of  this  section  shall 
be  recorded  in  accordance  with 
§  104.235.  Any  deficiencies  shall  be 
promptly  corrected. 

(c)  The  Vessel  Security  Plan  (VSP) 
must  include  procedures  for  identifying 
and  responding  to  security  system  and 
equipment  failures  or  malfunctions. 

§  1 04.265    Security  measures  for  access 
control. 

(a)  General.  The  vessel  owner  or 
operator  must  ensure  the 
implementation  of  security  measures  to: 

(1)  Deter  the  unauthorized 
introduction  of  dangerous  substances 
and  devices,  including  any  device 
intended  to  damage  or  destroy  persons, 
vessels,  facilities,  or  ports; 


(2)  Secine  dangerous  substances  and 
devices  that  are  authorized  by  the  owner 
or  operator  to  be  on  board;  and 

(3)  Control  access  to  the  vessel. 

(b)  The  vessel  owner  or  operator  must 
ensure  that: 

(1)  The  locations  providing  means  of 
access  to  the  vessel  where  access 
restrictions  or  prohibitions  are  applied 
for  each  Maritime  Security  (MARSEC) 
Level  to  prevent  imauthorized  access. 
"Means  of  access"  include,  but  are  not 
limited,  to  all: 

(i)  Access  ladders: 

(ii)  Access  gangways; 

(iii)  Access  ramps; 

(iv)  Access  doors,  side  scuttles, 
windows,  and  ports; 

(v)  Mooring  lines  and  anchor  chains; 
and 

(vi)  Cranes  and  hoisting  gear; 

(2)  The  identification  of  the  types  of 
restriction  or  prohibition  to  be  applied 
and  the  means  of  enforcing  them;  and 

(3)  The  means  of  identification 
required  to  allow  individuals  to  access 
the  vessel  and  remain  on  the  vessel 
without  challenge  are  established. 

(c)  The  vessel  owner  or  operator  must 
ensure  that  an  identification  system  is 
established  for  checking  the 
identification  of  vessel  personnel  or 
other  persons  seeking  access  to  the 
vessel  that: 

(1)  Allows  identification  of  authorized 
and  imauthorized  persons  at  any 
MARSEC  Level; 

(2)  Is  coordinated,  when  practicable, 
with  identification  systems  at  facilities 
used  by  the  vessel; 

(3)  Is  updated  regularly; 

(4)  Uses  disciplinary  measures  to 
discourage  abuse; 

(5)  Allows  temporary  or  continuing 
access  for  vessel  personnel  and  visitors, 
including  seafarer's  chaplains  and 
union  representatives,  through  the  use 
of  a  badge  or  other  system  to  verify  their 
identity;  and 

(6)  Allow  certain  long-term,  frequent 
vendor  representatives  to  be  treated 
more  as  employees  than  as  visitors. 

(d)  The  vessel  owner  or  operator  must 
establish  in  the  approved  Vessel 
Security  Plan  (VSP)  the  fi^uency  of 
application  of  any  security  measures  for 
access  control,  particularly  if  these 
security  measures  are  applied  on  a 
random  or  occasional  basis. 

(e)  MARSEC  Level  1.  The  vessel 
owner  or  operator  must  ensure  security 
measures  in  this  paragraph  are 
implemented  to: 

(1)  Screen  persons,  baggage  (including 
carry-on  items),  personal  effects,  and 
vehicles  for  dangerous  substances  and 
devices  at  the  rate  specified  in  the 
approved  Vessels  Seciuity  Plan  (VSP); 
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(2)  Conspicuously  post  signs  that 
describe  security  measures  currently  in 
effect  and  clearly  state  that: 

(i)  Boarding  the  vessel  is  deemed 
valid  consent  to  screening  or  inspection; 
and 

(ii)  Failure  to  consent  or  submit  to 
screening  or  inspection  will  result  in 
denial  or  revocation  of  authorization  to 
board; 

(3)  Check  the  identification  of  any 
person  seeking  to  board  the  vessel, 
including  vessel  passengers  and  crew, 

-facility  employees,  vendors,  personnel 
duly  authorized  by  the  cognizant 
government  authorities,  and  visitors. 
This  check  includes  confirming  the 
reason  for  boarding  by  examining  at 
least  one  of  the  following: 

(i)  Joining  instructions; 
-  (ii)  Passenger  tickets; 

(iii)  Boarding  passes; 

(iv)  Work  orders,  pilot  orders,  or 
surveyor  orders; 

(v)  Govenunent  identification;  or 

(vi)  Visitor  badges  issued  in 
accordance  with  an  identification 
system  required  in  paragraph  (c)  of  this 
section; 

■(4)  Deny  or  revoke  a  person's 
authorization  to  be  on  board  if  the 
person  is  unable  or  unwilling,  upon  the 
request  of  vessel  personnel,  to  establish 
his  or  her  identity  or  to  account  for  his 
or  her  presence  on  board.  Any  such 
incident  must  be  reported  in 
compliance  with  this  part; 

(5)  Deter  unauthorized  access  to  the 
vessel; 

(6)  Identify  access  points  that  must  be 
secured  or  attended  to  deter 
imauthorized  access; 

(7)  Lock  or  otherwise  prevent  access 
to  unattended  spaces  that  adjoin  areas  to 
which  passengers  and  visitors  have 
access; 

(8)  Provide  a  designated  secure  area 
on  board  or  in  liaison  with  a  facility,  for 
conducting  inspections  and  screening  of 
people,  baggage  (including  carry-on 
items),  personal  effect§,  vehicles  and  the 
vehicle's  contents; 

(9)  Ensure  vessel  personnel  are  not 
required  to  engage  in  or  be  subjected  to 
screening,  of  the  person  or  of  personal 
effects,  by  other  vessel  personnel,  unless 
security  clearly  requires  it.  Any  such 
screening  must  be  conducted  in  a  way 
that  takes  into  full  account  individual 
human  rights  and  preserves  the 
individual's  basic  human  dignity; 

(10)  Ensure  the  screening  of  all 
unaccompanied  baggage; 

(11)  Ensure  checked  persons  and  their 
personal  effects  are  segregated  firom 
unchecked  persons  and  their  personal 
effects; 

(12)  Ensure  embarking  passengers  are 
segregated  from  disembarking 
passengers; 


(13)  Ensure,  in  liaison  with  the 
facility,  a  defined  percentage  of  vehicles 
to  be  loaded  aboard  passenger  vessels 
are  screened  prior  to  loading  at  the  rate 
specified  in  the  approved  VSP; 

(14)  Ensure,  in  liaison  with  the 
facility,  all  unaccompanied  vehicles  to 
be  loaded  on  passenger  vessels  are 
screened  prior  to  loading;  and 

(15)  Respond  to  the  presence  of 
unauthorized  persons  on  board, 
including  repelling  unauthorized 
boarders. 

(f)  MARSEC  Level  2.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  vessel  ovkrner  or  operator 
must  also  ensure  the  implementation  of 
additional  security  measures,  as 
specified  for  MARSEC  Level  2  in  the 
approved  VSP.  These  additional 
security  measures  may  include: 

(1)  Increasing  the  frequency  and  detail 
of  screening  of  people,  personal  effects, 
and  vehicles  being  embarked  or  loaded 
onto  the  vessel  as  specified  for  MARSEC 
Level  2  in  the  approved  VSP; 

(2)  X-ray  screening  of  all 
imaccompanied  baggage; 

(3)  Assigning  additional  persormel  to 
patrol  deck  areas  during  periods  of 
reduced  vessel  operations  to  deter 
unauthorized  access; 

(4)  Limiting  the  number  of  access 
points  to  the  vessel  by  closing  and 
securing  some  access  points; 

(5)  Denying  access  to  visitors  who  do 
not  have  a  verified  destination; 

(6)  Deterring  waterside  access  to  the 
vessel,  which  may  include,  in  liaison 
with  the  facility,  providing  boat  patrols; 
and 

(7)  Establishing  a  restricted  area  on 
the  shoreside  of  the  vessel,  in  close 
cooperation  with  the  facility. 

(g)  MARSEC  Level  3.  In  addition  to  the 
security  measvues  required  for  MARSEC 
Level  1  and  MARSEC  Level  2,  the  vessel 
owner  or  operator  must  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  the  approved  VSP.  The 
additional  security  measures  may 
include: 

(1)  Screening  all  persons,  baggage, 
and  personal  effects  for  dangerous 
substances  and  devices; 

(2)  Performing  one  or  more  of  the 
following  on  unaccompanied  baggage: 

(i)  Screen  unaccompanied  baggage 
more  extensively,  for  example,  x-raying 
from  two  or  more  angles; 

(ii)  Prepare  to  restrict  or  suspend 
handling  unaccompanied  baggage;  or 

(iii)  Refuse  to  accept  unaccompanied 
baggage  on  board; 

(3)  Being  prepared  to  cooperate  with 
responders  and  facilities; 

(4)  Limiting  access  to  the  vessel  to  a 
single,  controlled  access  point; 


(5)  Granting  access  to  only  those 
responding  to  the  security  incident  or 
threat  thereof; 

(6)  Suspending  embarkation  and/or 
disembarkation  of  personnel; 

(7)  Suspending  cargo  operations; 

(8)  Evacuating  the  vessel; 

(9)  Moving  the  vessel;  and 

(10)  Preparing  for  a  full  or  partial 
search  of  the  vessel. 

§  1 04.270    Security  measures  for  restricted 
areas. 

(a)  GeneraL  The  vessel  owner  or 
operator  must  ensure  the  designation  of 
restricted  areas  in  order  to: 

(1)  Prevent  or  deter  unauthorized 
access; 

(2)  Protect  persons  authorized  to  be 
on  board: 

(3)  Protect  the  vessel; 

(4)  Protect  sensitive  security  areas 
within  the  vessel; 

(5)  Protect  security  and  siu^eillance 
equipment  and  systems;  and 

(6)  Protect  cargo  and  vessel  stores 
from  tampering. 

(b)  Designation  of  Restricted  Areas. 
The  vessel  owner  or  operator  must 
ensure  restricted  areas  are  designated  on 
board  the  vessel,  as  specified  in  the 
approved  plan.  Restricted  areas  must 
include,  as  appropriate: 

(1)  Navigation  bridge,  machinery 
spaces  and  other  control  stations; 

(2)  Spaces  containing  security  and 
surveillance  equipment  and  systems 
and  their  controls  and  lighting  system 
controls; 

(3)  Ventilation  and  air-conditioning 
systems  and  other  similar  spaces; 

(4)  Spaces  with  access  to  potable 
water  tanks,  pumps,  or  manifolds; 

(5)  Spaces  containing  dangerous 
goods  or  hazardous  substances; 

(6)  Spaces  containing  cargo  pumps 
and  their  controls; 

(7)  Cargo  spaces  and  spaces 
containing  vessel  stores; 

(8)  Crew  accommodations;  and 

(9)  Any  other  spaces  or  areas  vital  to 
the  security  of  the  vessel. 

(c)  The  vessel  owner  or  operator  must 
ensure  that  security  measures  and 
policies  are  established  to: 

(1)  Identify  which  vessel  personnel 
are  authorized  to  have  access; 

(2)  Determine  which  persons  other 
than  vessel  personnel  are  authorized  to 
have  access; 

(3)  Determine  the  conditions  under 
which  that  access  may  take  place; 

(4)  Define  the  extent  of  any  restricted 
area; 

(5)  Define  the  times  when  access 
restrictions  apply;  and 

(6)  Clearly  mark  all  restricted  areas 
and  indicate  that  access  to  the  area  is 
restricted  and  that  unauthorized 
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presence  within  the  area  constitutes  a 
breach  of  security. 

(d)  Maritime  Security  (MARSEC)  Level 
1 .  The  vessel  owner  or  operator  must 
ensure  the  implementation  of  security 
measures  to  prevent  unauthorized 
access  or  activities  within  the  area. 
These  security  measures  may  include: 

|(1)  Locking  or  securing  access  points; 

(2)  Monitoring  and  using  surveillance 
equipment; 

(3)  Using  guards  or  patrols;  and 

(4)  Using  automatic  intrusion 
detection  devices,  which  if  used  must 
activate  an  audible  and/or  visual  alarm 
at  a  location  that  is  continuously 
attended  or  monitored,  to  alert  vessel 
personnel  to  unauthorized  access. 

(e)  MARSEC  Level  2.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  vessel  owner  or  operator 
must  also  ensure  the  implementation  of 
additional  security  measures,  as 
specified  for  MARSEC  Level  2  in  the 
approved  VSP.  These  additional 
security  measures  may  include: 

(1)  Increasing  the  frequency  and 
intensity  of  monitoring  and  access 
controls  on  existing  restricted  access 
areas; 

(2)  Restricting  access  to  areas  adjacent 
to  access  points; 

(3)  Providing  continuous  monitoring 
of  each  area,  using  surveillance  " 
equipment;  and 

(4)  Dedicating  additional  personnel  to 
guard  or  patrol  each  area. 

(f)  MARSEC  Level  3.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  vessel  owner  or 
operator  must  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  the  approved  VSP.  These 
additional  security  measiu-es  may 
include: 

(1)  Restricting  access  to  additional 
areas;  and 

(2)  Searching  restricted  areas  as  part 
of  a  security  sweep  of  the  vessel. 

§  1 04.275    Security  measures  for  handling 
cargo. 

(a)  General.  The  vessel  owner  or 
operator  must  ensure  that  security 
measures  relating  to  cargo  handling, 
some  of  which  may  have  to  be  applied 
in  liaison  with  the  facility,  are  specified 
in  order  to: 

(1)  Deter  tampering; 

(2)  Prevent  cargo  that  is  not  meant  for 
carriage  from  being  accepted  and  stored 
on  board  the  vessel; 

(3)  Identify  cargo  that  is  approved  for 
loading  onto  the  vessel; 

(4)  Include  inventory  control 
procedures  at  access  points  to  the 
vessel; 


(5)  Coordinate  security  measures  with 
the  shipper  or  other  responsible  party  in 
accordance  with  an  established 
agreement  and  procedures;  and 

(6)  Be  able  to  check  cargo  for 
dangerous  substances  and  devices  at  the 
rate  specified  in  the  approved  Vessel 
Security  Plan.  Means  to  check  cargo 
include: 

(i)  Visual  examination; 
(ii)  Physical  examination; 
(iii)  Detection  devices  such  as 
scanners;  or 
(iv)  Canines. 

(b)  Maritime  Security  (MARSEC)  Level 
1.  At  MARSEC  Level  1,  the  vessel  ovraer 
or  operator  must  ensure  the 
implementation  of  measiu^s  to: 

(1)  Routinely  check  cargo  and  cargo 
spaces  prior  to  and  diu-ing  cargo 
handling; 

(2)  Check  that  cargo  to  be  loaded 
matches  the  cargo  documentation,  or 
that  cargo  markings  or  container 
numbers  match  the  information 
provided  with  shipping  documents; 

(3)  Ensure,  in  liaison  with  the  facility, 
that  vehicles  to  be  loaded  on  board  car 
carriers,  RO-RO,  and  passenger  ships 
are  subjected  to  screening  prior  to 
loading,  in  accordance  with  the ' 
frequency  required  in  the  VSP;  and 

{4)  Check,  in  liaison  with  the  facility, 
seals  or  other  methods  used  to  prevent 
tampering. 

[c]  MARSEC  Level  2.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  vessel  owner  or  operator 
must  also  ensure  the  implementation  of 
additional  security  measures,  as 
specified  for  MARSEC  Level  2  in  the 
approved  Vessel  Security  Plan  (VSP). 
These  additional  security  measures  may 
include: 

(1)  Increasing  the  frequency  and  detail 
of  checking  cargo  and  cargo  spaces; 

(2)  Intensifying  checks  to  ensure  that 
only  the  intended  cargo<  container,  or 
other  cargo  transport  units  are  loaded; 

(3)  Intensifying  screening  of  vehicles 
to  be  loaded  on  car-carriers,  RO-RO,  and 
passenger  vessels; 

(4)  In  liaison  with  the  facility, 
increasing  frequency  and  detail  in 
checking  seals  or  other  methods  used  to 
prevent  tampering; 

(5)  Increasing  the  frequency  of  the  use 
of  scanning/detection  equipment, 
mechanical  devices,  or  canines;  or 

(6)  Coordinating  enhanced  security 
measures  with  the  shipper  or  other 
responsible  party  in  accordance  with  an 
established  agreement  and  procedures. 

(d)  MARSEC  Level  3.  In  addition  to 
the  security  measures  for  MARSEC 
Level  1  and  MARSEC  Level  2.  at 
MARSEC  Level  3,  the  vessel  owner  or 
operator  must  ensure  the 


implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  the  approved  VSP.  These 
additional  security  measures  may 
include: 

(1)  Suspending  loading  or  unloading 
of  cargo; 

(2)  Being  prepared  to  cooperate  with 
responders  and  facilities;  or 

(3)  Verifying  the  inventory  and 
location  of  any  hazardous  materials 
carried  on  board. 

§  1 04.280    Security  measures  for  delivery 
of  vessel  stores  and  tinkers. 

(a)  General.  The  vessel  owner  or 
operator  must  ensure  that  security 
measures  relating  to  the  delivery  of 
vessel  stores  and  bunkers  are 
implemented  to: 

(!)  Check  vessel  stores  for  package 
integrity; 

(2)  Prevent  vessel  stores  bom  being 
accepted  without  inspection; 

(3)  Deter  tampering;  and 

(4)  Prevent  vessel  stores  and  bunkers 
from  being  accepted  unless  ordered.  For 
vessels  that  routinely  use  a  facility,  a 
vessel  owner  or  operator  may  establish 
and  implement  standing  arrangements 
between  the  vessel,  its  suppliers,  and  a 
facility  regarding  notification  and  the 
timing  of  deliveries  and  their 
documentation. 

(b)  Maritime  Security  (MARSEC)  Level 
1.  At  MARSEC  Level  1,  the  vessel  owner 
or  operator  must  ensiue  the 
implementation  of  measures  to: 

(1)  Check  vessel  stores  before  being 
accepted; 

(2)  Check  that  vessel  stores  and     ' 
bunkers  match  the  order  prior  to  being 
brought  on  board  or  being  bunkered; 
and 

(3)  Ensure  that  vessel  stores  are 
controlled  or  immediately  and  securely 
stowed  following  delivery. 

(c)  MARSEC  Level  2.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  vessel  owner  or  operator 
must  also  ensure  the  implementation  of 
additional  security  measures,  as 
specified  for  MARSEC  Level  2  in  the 
approved  Vessel  Security  Plan  (VSP). 
These  additional  security  measures  may 
include: 

(1)  Intensifying  inspection  of  the 
vessel  stores  during  delivery;  or 

(2)  Checking  vessel  stores  prior  to 
receiving  them  on  board. 

(d)  MARSEC  Level  3.  hi  addition  to 
the  security  measures  for  MARSEC 
Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  vessel  owner  or 
operator  must  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  the  approved  VSP.  These 
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additional  security  measures  may 
include: 

(1)  Checking  all  vessel  stores  more 
extensively; 

(2)  Restricting  or  suspending  delivery 
of  vessel  sttores  and  bunkers;  or 

(3)  Refusing  to  accept  vessel  stores  on 
board. 

§  1 04.285    Security  measures  for 
monitoring. 

(a)  General.  (1)  The  vessel  owner  or 
operator  must  ensure  the 
implementation  of  seciurity  measures 
and  have  the  capability  to  continuously 
monitor,  through  a  combination  of 
lighting,  watchkeepers,  security  guards, 
deck  watches,  waterbome  patrols  and 
automatic  intrusion-detection  devices, 
or  surveillance  equipment,  as  specified 
in  their  approved  Vessel  Security  Plan 
(VSP),  the— 

(i)  Vessel; 

(ii)  Restricted  areas  on  board  the 
vessel;  and 

(iii)  Area  siuroimding  the  vessel. 

(2)  The  following  must  be  considered 
when  establishing  the  appropriate  level 
and  location  of  lighting: 

(i)  Vessel  personnel  should  be  able  to 
detect  activities  on  and  around  the 
vessel,  on  both  the  shore  side  and  the 
waterside; 

(ii)  Coverage  should  facilitate 
personnel  identification  at  access 
points; 

(iii)  Coverage  may  be  provided 
through  coordination  with  the  port  or 
facility;  and 

(iv)  Lighting  effects,  such  as  glare,  and 
its  impact  on  safety,  navigation,  and 
other  security  activities. 

(b)  Maritime  Security  (MARSEC)  Level 
1 .  At  MARSEC  Level  1 ,  the  vessel  owner 
or  operator  must  ensure  the 
implementation  of  security  measures, 
which  may  be  done  in  coordination 
with  a  facility,  to: 

(1)  Monitor  the  vessel,  particularly 
vessel  access  points  and  restricted  areas; 

(2)  Be  able  to  conduct  emergency 
searches  of  the  vessel; 

(3)  Ensure  that  equipment  or  system^ 
failures  or  malfunctions  are  identified 
and  corrected; 

(4)  Ensiue  that  any  automatic 
intrusion  detection  device  sets  off  an 
audible  or  visual  alarm,  or  both,  at  a 
location  that  is  continually  attended  or 
monitored; 

(5)  Light  deck  and  vessel  access 
points  dimng  the  period  between  sunset 
and  svmrise  and  periods  of  limited 
visibility  sufficiently  to  allow  visual 
identification  of  persons  seeking  access 
to  the  vessel;  and 

(6)  Use  maximum  available  lighting 
while  underway,  during  the  period 
between  sunset  and  sunrise,  consistent 


with  safety  and  international 
regulations. 

(c)  MARSEC  Level  2.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  vessel  owner  or  operator 
must  also  ensure  the  implementation  of 
additional  security  measures,  as 
specified  for  MARSEC  Level  2  in  the 
approved  VSP.  These  additional 
security  measures  may  include: 

(1)  Increasing  the  frequency  and  detail 
of  security  patrols; 

(2)  Increasing  the  coverage  and 
intensity  of  lighting,  alone  or  in 
coordination  with  the  facility; 

(3)  Using  or  increasing  the  use  of 
security  and  surveillance  equipment; 

(4)  Assigning  additional  personnel  as 
seciuity  lookouts; 

(5)  Coordinating  with  boat  patrols, 
when  provided;  or 

(6)  Coordinating  with  shoreside  foot 
or  vehicle  patrols,  when  provided. 

(d)  MARSEC  Level  3.  In  addition  to 
the  securitv  measures  for  MARSEC 
Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  vessel  owner  or 
operator  must  ensiue  the 
implementation  of  additional  seciuity 
measiu«s,  as  specified  for  MARSEC 
Level  3  in  the  approved  VSP.  These 
additional  security  measures  may 
include: 

(1)  Cooperating  with  responders  and 
facilities; 

(2)  Switching  on  all  lights; 

(3)  Illuminating  the  vicinity  of  the 
vessel; 

(4)  Switching  on  all  surveillance 
equipment  capable  of  recording 
activities  on,  or  in  the  vicinity  of.  the 
vessel; 

(5)  Maximizing  the  length  of  time 
such  surveillance  equipment  can 
continue  to  record; 

(6)  Preparing  for  underwater 
inspection  of  the  hull;  and 

(7)  Initiating  measures,  including  the 
slow  revolution  of  the  vessel's 
propellers,  if  practicable,  to  deter 
imderwater  access  to  the  hull  of  the 
vessel. 

§  104.290    Security  incident  procedures. 

For  each  Maritime  Security 
(MARSEC)  Level,  the  vessel  owner  or 
operator  must  ensure  the  Vessel 
Security  Officer  (VSO)  and  vessel 
seciu-ity  personnel  are  able  to: 

(a)  Respond  to  security  threats  or 
breaches  of  security  and  maintain 
critical  vessel  and  vessel-to-facility 
interface  operations,  to  include: 

(1)  Prohibiting  entry  into  affected 
area; 

(2)  Denjdng  access  to  the  vessel, 
except  to  those  responding  to  the 
emergency; 


(3)  Implementing  MARSEC  Level  3 
security  measures  throughout  the  vessel; 

(4)  Stopping  cargo-handling 
operations;  and 

(5)  Notifying  shoreside  authorities  or 
other  vessels  of  the  emergency; 

(b)  Evacuating  the  vessel  in  case  of 
security  threats  or  breaches  of  security; 

(c)  Reporting  security  incidents  as 
required  in  §  101.305; 

(d)  Briefing  all  vessel  personnel  on 
possible  threats  and  the  need  for 
vigilance,  soliciting  their  assistance  in 
reporting  suspicious  persons,  objects,  or 
activities;  and 

(e)  Securing  non-critical  operations  in 
order  to  focus  response  on  critical 
operations. 

§  1 04.292    Additional  requirements — 
passenger  vessels  and  ferries. 

(a)  At  all  Maritime  Seciuity 
(MARSEC)  Levels,  the  vessel  owner  or 
operator  must  ensure  security  sweeps 
are  performed,  prior  to  getting 
underway,  after  any  period  the  vessel 
was  unattended. 

(b)  As  an  alternative  to  the 
identification  checks  and  passenger 
screening  requirements  in  §  104.265 
(e)(1).  (e)(3).  and  (e)(8),  the  owner  or 
operator  of  a  passenger  vessel  or  ferry 
may  ensiue  seciuity  measures  are 
implemented  that  include: 

(1)  Searching  selected  areas  prior  to 
embarking  passengers  and  prior  to 
sailing;  and 

(2)  Implementing  one  or  more  of  the 
following: 

(i)  Performing  routine  security  patrols; 
(ii)  Providing  additional  closed-circuit 
television  to  monitor  passenger  areas;  or 
(iii)  Securing  all  non-passenger  areas. 

(c)  Passenger  vessels  certificated  to 
carry  more  than  2000  passengers, 
working  in  coordination  with  the 
terminal,  may  be  subject  to  additional 
vehicle  screening  requirements  in 
accordance  with  a  MARSEC  Directive  or 
other  orders  issued  by  the  Coast  Guard. 

(d)  At  MARSEC  Level  2.  a  vessel 
owner  or  operator  must  ensure,  in 
addition  to  MARSEC  Level  1  measures, 
the  implementation  of  the  following: 

(1)  Search  selected  areas  prior  to 
embarking  passengers  and  prior  to 
sailing; 

(2)  Passenger  vessels  certificated  to 
carry  less  than  2000  passengers, 
working  in  coordination  with  the 
terminal,  may  be  subject  to  additional 
vehicle  screening  requirements  in 
accordance  with  a  MARSEC  Directive  or 
other  orders  issued  by  the  Coast  Guard; 
and 

(3)  As  an  alternative  to  the 
identification  and  screening 
requirements  in  §  104.265(e)(3), 
intensify  patrols,  security  sweeps  and 
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monitoring  identified  in  paragraph  (b)  of 
this  section. 

(e)  At  MARSEC  Level  3,  a  vessel 
owner  or  operator  may,  in  addition  to 
MARSEC  Levels  1  and  2  measures,  as  an 
alternative  to  the  identification  checks 
and  passenger  screening  requirements 
in  §  104.265(e)(3),  ensure  that  random 
armed  secxuity  patrols  are  conducted, 
which  need  not  consist  of  vessel 
personnel. 

§104.295    Additional  requirements— cruise 
ships. 

(a)  At  all  MARSEC  Levels,  the  owner 
'  or  operator  of  a  cruise  ship  must  ensure 

the  following: 

(1)  Screen  all  persons,  baggage,  and 
personal  effects  for  dangerous 
substances  and  devices; 

(2)  Check  the  identification  of  all 
persons  seeking  to  board  the  vessel;  this 
check  includes  confirming  the  reason 
for  boarding  by  examining  joining 
instructions,  passenger  tidcets,  boarding 
passes,  government  identification  or 
visitor  badges,  or  work  orders; 

(3)  Perform  security  patrols;  and 

(4)  Search  selected  areas  prior  to 

embarking  passengers  and  prior  to     ■ 
sailing. 

(b)  At  MARSEC  Level  3,  the  owner  or 
operator  of  a  cruise  ship  must  ensure 
that  security  briefs  to  passengers  about 
the  specific  threat  are  provided. 

§104.297    Additional  requirements- 
vessels  on  international  voyages. 

(a)  An  owner  or  operator  of  a  U.S.  flag 
vessel,  which  is  subject  to  the 
International  Convention  for  Safety  of 
Life  at  Sea,  1974.  (SOLAS),  must  be  in 
compliance  with  the  applicable 
requirements  of  SOLAS  Chapter  XI-1, 
SOLAS  Chapter  XI-2  and  the  ISPS 
Code,  part  A  (Incorporated  by  reference, 
see  §  101.115  of  this  subchapter). 

(b)  Owners  or  operators  of  U.S.  flag 
vessels  that  are  required  to  comply  with 
SOLAS,  must  ensure  an  International 
Ship  Security  Certificate  (ISSC)  as 
provided  in  46  CFR  §  2.01-25  is 
obtained  for  the  vessel.  This  certificate 
must  be  issued  by  the  Coast  Guard. 

(c)  Owners  or  operators  of  vessels  that 
require  an  ISSC  in  paragraph  (b)  of  this 
section  must  request  an  inspection  in 
writing,  at  least  30  days  prior  to  the 
desired  inspection  date  to  the  Officer  in 
Charge,  Marine  Inspection  for  the 
Marine  Inspection  Office  or  Marine 
Safety  Office  of  the  port  where  the 
vessel  will  be  inspected  to  verify 
compliance  with  this  part  and 
applicable  SOLAS  requirements.  The 
inspection  must  be  completed  and  the 
initial  ISSC  must  be  issued  prior  to  July 
1.  2004. 


Subpart  C— Vessel  Security 
Assessment  (VSA) 

§104.300    General. 

(a)  The  Vessel  Security  Assessment 
(VSA)  is  a  written  dociunent  that  is 
based  on  the  collection  of  background 
information  and  the  completion  and 
analysis  of  an  on-scene  siuvey. 

(b)  A  single  VSA  may  be  performed 
and  applied  to  more  than  one  vessel  to 
the  extent  that  they  share  physical 
characteristics  and  operations. 

(c)  Third  parties  may  be  used  in  any 
aspect  of  the  VSA  if  they  have  the 
appropriate  skills  and  if  the  Company 
Security  Officer  (CSO)  reviews  and 
accepts  their  work. 

(d)  Those  involved  in  a  VSA  should 
be  able  to  draw  upon  expert  assistance 
in  the  following  areas: 

(1)  Knowledge  of  cvuxent  security 
threats  and  patterns; 

(2)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(3)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(4)  Techniques  used  to  circimivent 
seciu-ity  measures; 

(5)  Methods  used  to  cause  a  seciurity 
incident; 

(6)  Effects  of  dangerous  substances 
and  devices  on  vessel  structures  and 
equipment; 

(7)  Vessel  security  requirements; 

(8)  Vessel-to-vessel  and  vessel-to- 
facility  interface  business  practices; 

(9)  Contingency  planning,  emergency 
preparedness  and  response; 

(10)  Physical  security  requirements; 

(11)  Radio  and  telecommunications 
systems,  including  computer  systems 
and  networks; 

(12)  Marine  engineering;  and 

(13)  Vessel  and  port  operations. 


§104.305    Vessel  Security  Assessment 
(VSA)  requirements. 

(a)  Background.  The  vessel  owner  or 
operator  must  ensure  that  the  following 
background  information  is  provided  to 
the  person  or  persons  who  will  conduct 
the  on-scene  siuvey  and  assessment: 

(1)  General  layout  of  the  vessel, 
including  the  location  of: 

(i)  Each  actual  or  potential  point  of  • 
access  to  the  vessel  and  its  function; 

(ii)  Spaces  that  should  have  restricted 
access; 

(iii)  Essential  maintenance 
equipment; 

(iv)  Cargo  spaces  and  storage; 

(v)  Storage  of  imaccompanied 
baggage;  and 

(vi)  Vessel  stores; 

(2)  Threat  assessments,  including  the 
purpose  and  methodology  of  the 
assessment,  for  the  area  or  areas  in 


which  the  vessel  operates  or  at  which 
passengers  embark  or  disembark; 

(3)  The  previous  VSA.  if  any; 

(4)  Emergency  and  stand-by 
equipment  available  to  maintain 
essential  services; 

(5)  Number  of  vessel  personnel  and 
any  existing  security  duties  to  which 
they  are  assigned; 

(6)  Existing  personnel  training 
requirement  practices  of  the  vessel; 

(7)  Existing  security  and  safety 
equipment  for  the  protection  of 
personnel,  visitors,  passengers,  and 
vessels  personnel; 

(8)  Escape  and  evacuation  routes  and 
assembly  stations  that  have  to  be 
maintained  to  ensure  the  orderly  and 
safe  emergency  evacuation  of  the  vessel; 

(9)  Existing  agreements  with  private 
security  companies  providing  waterside 
or  vessel  security  services;  and 

(10)  Existing  security  measures  and 
procedures,  including: 

(i)  Inspection  and  control  procedures; 

(ii)  Identification  systems; 

(iii)  Surveillance  and  monitoring 
equipment; 

(iv)  Personnel  identification 
dociunents; 

(v)  Communication  systems; 

(vi)  Alarms; 

(vii)  Lighting; 

(viii)  Access  control  systems;  and 

(ix)  Other  seciuity  systems. 

(b)  On-scene  survey.  The  vessel  owner 
or  operator  must  ensiue  that  an  on- 
scene  survey  of  each  vessel  is 
conducted.  The  on-scene  survey  is  to 
verify  or  collect  information  required  in 
paragraph  (a)  of  this  section.  It  consists 
of  an  actual  siuvey  that  examines  and 
evaluates  existing  vessel  protective 
measures,  procedures,  and  operations 
for: 

(1)  Ensuring  performance  of  all 
security  duties; 

(2)  Controlling  access  to  the  vessel, 
through  the  use  of  identification  , 
systems  or  otherwise; 

(3)  Controlling  the  embarkation  of 
vessel  personnel  and  other  persons  and 
their  effects,  including  personal  effects 
and  baggage  whether  accompanied  or 
unaccompanied; 

(4)  Supervising  the  handling  of  cargo 
and  the  delivery  of  vessel  stores; 

(5)  Monitoring  restricted  areas  to 
ensure  that  only  authorized  persons 
have  access; 

(6)  Monitoring  deck  areas  and  areas 
surrounding  the  vessel;  and 

(7)  The  ready  availability  of  securify 
communications,  information,  and 
equipment. 

(c)  Analysis  and  recommendations.  In 
conducting  the  VSA,  the  Company 
Security  Officer  (CSO)  must  analyze  the 
vessel  background  information  and  the 
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on-scene  survey,  and  while  considering 
the  requirements  of  this  part,  provide 
recommendations  for  the  security 
measures  the  vessel  should  include  in 
the  Vessel  Security  Plan  (VSP).  This 
includes  but  is  not  limited  to  the 
following: 

(1)  Restricted  areas; 

(2)  Response  procedures  for  fire  or 
other  emergency  conditions; 

(3)  Security  supervision  of  vessel 
personnel,  passengers,  visjtors,  vendors, 
repair  technicians,  dock  workers,  etc.; 

(4)  Frequency  and  effectiveness  of 
security  patrols; 

(5)  Access  control  systems,  including 
identification  systems; 

(6)  Seciuity  commimication  systems 
and  procedures; 

(7)  Security  doors,  barriers,  and 
lighting; 

(8)  Any  security  and  surveillance 
equipment  and  systems; 

(9)  Possible  security  threats,  including 
but  not  limited  to: 

(i)  Damage  to  or  destruction  of  the 
vessel  or  an  interfacing  facility  or  vessel 
by  dangerous  substances  and  devices, 
arson,  sabotage,  or  vandalism; 

(ii)  Hijacking  or  seizure  of  the  vessel 
or  of  persons  on  board; 

(iii)  Tampering  with  cargo,  essential 
vessel  equipment  or  systems,  or  vessel 
stores; 

(iv)  Unauthorized  access  or  use, 
including  presence  of  stowaways; 

(v)  Smuggling  dangerous  substances 
and  devices; 

(vi)  Use  of  the  vessel  to  carry  those 
inlending  to  cause  a  security  incident 
and/or  their  equipment; 

(vii)  Use  of  the  vessel  itself  as  a 
weapon  or  as  a  means  to  cause  damage 
or  destruction; 

(viii)  Attacks  from  seaward  while  at 
berth  or  at  anchor;  and 

(ix)  Attacks  while  at  sea;  and 

(10)  Evaluating  the  potential  of  each  • 
identified  point  of  access,  including 
open  weather  decks,  for  use  by 
individuals  who  might  seek  to  breach 
security,  whether  or  not  those 
individuals  legitimately  have  access  to 
the  vessel. 

(d)  VSA  report.  (1)  The  vessel  owner 
or  operator  must  ensure  that  a  written 
VSA  report  is  prepared  and  included  as 
part  of  the  VSP.  The  VSA  report  must 
contain: 

(i)  A  sununary  of  how  the  on-scene 
siuvey  was  conducted; 

(ii)  Existing  security  measures, 
procedures,  and  operations; 

(iii)  A  description  of  each 
vulnerability  found  during  the 
assessment; 

(iv)  A  description  of  security 
countermeasures  that  could  be  used  to 
address  each  vulnerability; 


(v)  A  list  of  the  key  vessel  operations 
that  are  important  to  protect; 

(vi)  The  likelihood  of  possible  threats 
to  key  vessel  operations;  and 

(vii)  A  list  of  identified  weaknesses, 
including  human  factors,  in  the 
infrastructure,  policies,  and  procedxu-es 
of  the  vessel. 

(2)  The  VSA  report  must  address  the 
follovdng  elements  on  board  or  within 
the  vessel: 

(i)  Physical  seciuity; 

(ii)  Structural  integrity; 

(iii)  Personnel  protection  systems; 

(iv)  Procedural  policies; 

(v)  Radio  and  telecommunication 
systems,  including  computer  systems 
and  networks;  and 

(vi)  Other  areas  that  may,  if  damaged 
or  used  illicitly,  pose  a  risk  to  people, 
property,  or  operations  on  board  the 
vessel  or  within  a  facility. 

(3)  The  VSA  must  list  the  persons, 
activities,  services,  and  operations  that 
are  important  to  protect,  in  each  of  the 
following  categories: 

(i)  Vessel  personnel; 

(ii)  Passengers,  visitors,  vendors, 
repair  technicians,  facility  personnel, 
etc.; 

(iii)  Capacity  to  maintain  safe 
navigation  and  emergency  response; 

(iv)  Cargo,  particularly  dangerous 
goods  or  hazardous  substances; 

(v)  Vessel  stores; 

(vi)  Any  vessel  security 
communication  and  surveillance    , 
systems;  and 

(vii)  Any  other  vessel  security 
systems,  if  any. 

(4)  The  VSA  must  account  for  any 
vulnerabilities  in  the  following  areas: 

(i)  Conflicts  between  safety  and 
secuirity  measures; 

(ii)  Conflicts  between  vessel  duties 
and  security  assignments; 

(iii)  The  impact  of  watch-keeping 
duties  and  risk  of  fatigue  on  vessel 
personnel  alertness  and  performance; 

(iv)  Security  training  deficiencies;  and 

(v)  Security  equipment  and  systems, 
including  communication  systems. 

(5)  The  VSA  must  discuss  and 
evaluate  key  vessel  measures  and 
operations,  including: 

(i)  Ensuring  performance  of  all  , 
security  duties; 

(ii)  Controlling  access  to  the  vessel, 
through  the  use  of  identification 
systems  or  otherwise; 

(iii)  Controlling  the  embarkation  of 
vessel  personnel  and  other  persons  and 
their  effects  (including  personal  effects 
and  baggage  whether  accompanied  or 
imaccompanied) ; 

(iv)  Supervising  the  handling  of  cargo 
and  the  delivery  of  vessel  stores; 

(v)  Monitoring  restricted  areas  to 
ensiu-e  that  only  authorized  persons 
have  access; 


(vi)  Monitoring  deck  areas  and  areas 
surrounding  the  vessel;  and 

(vii)  The  ready  availability  of  security 
communications,  information,  and 
equipment. 

(6)  The  VSA  must  be  dociunented  and 
the  VSA  report  retained  by  the  vessel 
owner  or  operator  with  the  VSP.  The 
VSA  and  VSP  must  be  protected  from 
unauthorized  access  or  disclosure. 

§§  1 04.31 0    Submission  requirements. 

(a)  A  completed  Vessel  Seciuity 
Assessment  (VSA)  report  must  be 
submitted  with  the  Vessel  Security  Plan 
(VSP)  required  in  §  104.410  of  this  part. 

(b)  A  vessel  owner  or  operator  may       ^ 
generate  and  submit  a  report  that 
contains  the  VSA  for  more  than  one 
vessel  subject  to  this  part,  to  the  extent 
that  they  share  similarities  in  physical 
characteristics  and  operations. 

Subpart  D— Vessel  Security  Plan  (VSP) 

§104.400    General. 

(a)  The  Company  Security  Officer  ' 
(CSO)  must  ensiu-e  a  Vessel  Security 
Plan  (VSP)  is  developed  and 
implemented  for  each  vessel.  The  VSP:  • 

(1)  Must  identify  the  CSO  and  VSO  by 
name  or  position  and  provide  24-hour 
contact  information; 

(2)  Must  be  written  in  English; 

(3)  Must  address  each  vulnerability 
identified  in  the  Vessel  Security 
Assessment  (VSA); 

(4)  Must  describe  security  measures 
for  each  MARSEC  Level; 

(5)  Must  state  the  Master's  authority 
as  described  in  §  104.205;  and 

(6)  May  cover  more  than  one  vessel  to 
the  extent  that  they  share  similarities  in 
physical  characteristics  and  operations, 
if  authorized  and  approved  by  the 
Commanding  Officer,  Marine  Safety 
Center. 

(b)  Except  for  foreign  vessels  that  have 
on  board  a  valid  International  Ship 
Secimty  Certificate  (ISSC)  that  attests  to 
the  vessel's  compliance  with  SOLAS 
Chapter  XI-2  and  the  ISPS  Code,  part  A 
(Incorporated  by  reference,  see 

§  101.115  of  this  subchapter),  and 
having  taken  into  account  the  relevant 
provisions  in  the  ISPS  Code,  part  B,  the 
VSP  must  be  submitted  for  approval  to 
the  Commanding  Officer,  Marine  Safety 
Center  (MSC),  400  Seventh  Street,  SW., 
Room  6302,  Nassif  Building, 
Washington,  DC  20590-0001,  in  a 
written  or  electronic  format.  Format  for 
submitting  the  VSP  electronically  can  be 
found  at  http://www.uscg.mil/HQ/MSC. 

(c)  The  VSP  is  sensitive  security 
information  and  must  be  protected  in. 
accordance  with  49  CFR  part  1520. 

(d)  If  the  VSP  is  kept  in  an  electronic 
format,  procedures  must  be  in  place  to 
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prevent  its  unauthorized  deletion, 
deistruction,  or  amendment. 

§  1 04.405    Format  of  the  Vessel  Security 
Plan  (VSP). 

(a)  A  vessel  owner  or  operator  must 
ensure  that  the  VSP  consists  of  the 
individual  sections  listed  in  this 
paragraph  (a).  If  the  VSP  does  not  follow 
the  order  as  it  appears  in  the  list,  the 
vessel  owner  or  operator  must  ensiue 
that  the  VSP  contains  an  index 
identifying  the  location  of  each  of  the 
following  sections: 

(1)  Security  organization  of  the  vessel; 

(2)  Personnel  training; 

'   -  (3)  Drills  and  exercises; 

(4)  Records  and  documentation; 

(5)  Response  to  change  in  MARSEC 
,  Level; 

(6)  Procedures  for  interfacing  with 
facilities  and  other  vessels; 

(7)  Declarations  of  Security  (DoS); 

(8)  Communications; 

(9)  Security  systems  and  equipment 
maintenance; 

(10)  Security  measures  for  access 
control; 

(11)  Security  measures  for  restricted 
areas; 

(12)  Security  measiu^s  for  handling 
cargo; 

(13)  Seciurity  measiu-es  for  delivery  of 
vessel  stores  and  bunkers; 

(14)  Security  measures  for  monitoring; 

(15)  Security  incident  procedures; 

(16)  Audits  and  Vessel  Security  Plan 
(VSP)  amendments;  and 

(17)  Vessel  Security  Assessment 
(VSA)  Report. 

(b)  The  VSP  must  describe  in  detail 
how  the  requirements  of  subpart  B  of 
this  part  will  be  met. 

§  1 04.41 0    Submission  and  approvat. 

(a)  On  or  before  December  29,  2003, 
each  vessel  owner  or  operator  must 
either: 

(i)  Submit  one  copy  of  their  Vessel 
Security  Plan  (VSP)  for  review  and 
approval  to  the  Commanding  Officer, 
Marine  Safety  Center  (MSC)  and  a  letter 
certifying  that  the  VSP  meets  applicable 
requirements  of  this  part;  or 

(2)  If  implementing  a  Coast  Guard 
approved  Alternative  Seciuity  Program, 
meet  the  requirements  in  §  101.120(b)  of 
this  subchapter. 

(b)  Vessels  built  on  or  after  July  1, 
2004^  must  comply  with  the 
requu-ements  in  paragraph  (a)  of  this 
section  60  days  prior  to  beginning 
operations. 

(c)  The  Commanding  Officer,  Marine 
Safety  Center  (MSC),  will  examine  each 
submission  for  compliance  with  this 
part  and  either: 


(1)  Approve  it  and  specify  any 
conditions  of  approval,  returning  to  the 

=  submitter  a  letter  stating  its  acceptance 
and  any  conditions,  or 

(2)  Disapprove  it,  returning  a  copy  to 
the  submitter  with  a  brief  statement  of 
the  reasons  for  disapproval. 

(d)  A  VSP  may  be  submitted  and 
approved  to  cover  more  than  one  vessel 
where  the  vessel  design  and  operations 
are  similar. 

(e)  Each  company  or  vessel,  owner  or 
operator,  that  submits  one  VSP  to  cover 
two  or  more  vessels  of  simikr  design 
and  operation  must  address  vessel- 
specific  information  that  includes  the 
physical  and  operational  characteristics 
of  each  vessel. 

(f)  A  plan  that  is  approved  by  the 
MSC  is  valid  for  5  years  fi-om  the  date 
of  its  approval. 

§  1 04.41 5    Amendment  and  audit 

(a)  Amendments.  (1)  Amendments  to 
a  Vessel  Secimty  Plan  that  are  approved 
by  the  MSC  may  be  initiated  by: 

(i)  The  vessel  owner  or  operator;  or 

(ii)  The  Coast  Guard  upon  a 
determination  that  an  amendment  is 
needed  to  maintain  the  vessel's  security. 
The  Coast  Guard  will  give  the  vessel 
owner  or  operator  written  notice  and 
request  that  the  vessel  owner  or  operator 
propose  amendments  addressing  any 
matters  specified  in  the  notice.  The 
company  owner  or  operator  will  have  at 
least  60  days  to  submit  its  proposed 
amendments.  Until  amendments  are 
approved,  the  company  owner  or 
operator  shall  ensure  temporary  security 
measures  are  implemented  to  the 
satisfaction  of  the  Coast  Guard. 

(2)  Proposed  amendments  must  be 
sent  to  the  marine  safety  center  at  the 
address  shown  in  §  104.400(b)  of  this 
part.  If  initiated  by  the  company  or 
vessel,  owner  or  operator,  the  proposed 
amendment  must  be  submitted  at  least 
30  days  before  the  amendment  is  to  take 
effect  unless  the  Marine  Safety  Center 
(MSC)  allows  a  shorter  period.  The  MSC 
will  approve  or  disapprove  the 
proposed  amendment  in  accordance 
with  §  104.410  of  this  part. 

(3)  If  the  owner  or  operator  has 
changed,  the  Vessel  Security  Officer 
(VSO)  must  amend  the  Vessel  Security 
Plan  (VSP)  to  include  the  name  and 
contact  information  of  the  new  vessel 
owner  or  operator  and  submit  the 
affected  portion  of  the  VSP  for  review 
and  approval  in  accordance  with 
§104.410  of  this  part. 

(b)  Audits.  (1)  The  CSO  or  VSO  must 
ensure  an  audit  of  the  VSP  is  performed 
annually,  beginning  no  later  than  one 


year  from  the  initial  date  of  approval 
and  attach  a  letter  to  the  VSP  certifying 
that  the  VSP  meets  the  applicable 
requirements  of  this  part. 

(2)  The  VSP  must  be  audited  if  there 
is  a  change  in  the  company's  or  vessel's 
ownership  or  operator,  or  if  there  have 
been  modifications  to  the  vessel, 
including  but  not  limited  to  physical  • 
structure,  emergency  response 
procedures,  security  measiu^s,  or 
operations. 

(3)  Auditing  the  VSP  as  a  result  of 
modifications  to  the  vessel  may  be 
limited  to  those  sections  of  the  VSP 
affected  by  the  vessel  modifications. 

(4)  Unless  impracticable  due  to  the 
size  and  nature  of  the  company  or  the 
vessel,  personnel  conducting  internal 
audits  of  the  security  measures  specified 
in  the  VSP  or  evaluating  its 
implementation  must: 

(i)  Have  knowledge  of  methods  of 
conducting  audits  and  inspections,  and 
control  and  monitoring  techniques; 

(ii)  Not  have  regularly  assigned 
security  duties;  and 

(iii)  Be  independent  of  any  securify 
measures  being  audited. 

(5)  If  the  results  of  an  audit  require 
amendment  of  either  the  VSA  or  VSP, 
the  VSO  or  CSO  must  submit,  in 
accordance  with  §  104.410  of  this  part, 
the  amendments  to  the  MSC  for  review 
and  approval  no  later  than  30  days  after 
completion  of  the  audit  and  a  letter 
certifying  that  the  amended  VSP  meets 
the  applicable  requirements  of  this  part. 

PART  160— PORTS  AND  WATERWAY 
SAFETY— GENERAL 

■  2.  Revise  the  authority  citation  for  part  . 
160  to  read  as  follows: 

Authority:  33  U.S.C.  1223.  1231;  46  U.S.C. 
Chapter  701;  Department  of  Homeland 
Security  Delegation  0170.  Subpart  D  is  also 
issued  under  the  authority  of  33  U.S.C.  125 
and  46  U.S.C.  3715. 

■  3.  In  §  160.203,  add  paragraph  (f)  to 
read  as  follows: 

§160.203    EKemptions. 

*        *        *        *        *   _ 

(f)  U.S.  vessels  need  not  submit  the 
International  Ship  and  Port  Facility 
Code  (ISPS)  Notice  information  (Entry 
(9)  to  Table  160.206). 

■  4.  In  §  160.206,  in  the  table  in 
paragraph  (a),  add  paragraph  (9)  to  read 
as  follows: 

§  160.206    Information  required  in  an  NOA. 
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Table  160.206.— NOA  Information  Items 


Vessels  carrying  CDC 


Required  information 


Vessels  not 
carrying  CDC 


Vessels 


Towing  vessels 
controlling  ves- 
sels carrying 
CDC 


(9)  International  Ship  and  Port  Facility  Code  (ISPS)  Notice': 

(i)  The  date  of  issuance  for  the  vessel's  International  Ship  Security  Certificate  (ISSC), 

it  any;  X  X  X 

(ii)  Whether  the  ISSC,  if  any,  is  an  initial  Interim  ISSC,  subsequent  and  consecutive 

Interim  ISSC,  or  final  ISSC;  X    '  X         .  X 

(iii)  Declaration  that  the  approved  ship  security  plan,  if  any,  is  t)eing  implemented;  ....  XXX 

(iv)  If  a  subsequent  and  consecutive  Interim  ISSC,  the  reasons  therefor;  X  X  -     X 

(v)  The  name  and  24-hour  contact  information  for  the  Company  Security  Officer;  and  XXX 

(vi)  The  name  of  the  Flag  Administration,  or  the  recognized  security  organization(s) 

representing  the  vessel  flag  Administration  that  issued  the  ISSC *. X  X  X 

*The  infomiation  required  by  items  9(i)-(iii)  need  not  be  submitted  before  January  1,  2004.  All  other  information  required  by  item  9  need  not  be 
submitted  before  July  1 ,  2004. 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  5.  Revise  the  authority  citatioii  for  part 
165  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1.  6.04-6  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170. 


PART  2— VESSEL  INSPECTIONS 

■  6.  Revise  the  authority  citation  for  part 
2  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  43  U.S.C.  1333; 
46  U.S.C.  3103,  3205.  3306,  3307,  3703;  46 
U.S.C.  Chapter  701;  Executive  Order  12234, 
45  FR  58801,  3  CFR,  1980  Comp.,  p.  277; 
Department  of  Homeland  Security  Delegation 
0170;  subpart  2.45  also  issued  under  the 
authority  of  Act  Dec.  27,  1950,  Ch.  1155, 
sees.  1,  2,  64  Stat.  1120  (see  46  U.S.C.  App. 
Note  prec.  1). 

■  7.  In  §  2.01-25,  add  new  paragraph 
{a)(l)(viii)  to  read  as  follows: 

§  2.01  -25    International  Convention  for 
Safety  of  Life  at  Sea  (SOLAS),  1974. 

(a)  *  *   * 
(D*  *  * 

(viii)  International  Ship  Security 
Certificate. 


PART  31— INSPECTION  AND 
CERTIFICATION 

■  8.  Revise  the  authority  citation  for  part 
31  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  43  U.S.C. 
2103,  3205,  3306,  3307.  3703;  46  U.S.C. 
Chapter  701;  49  U.S.C.  5103,  5106;  Executive 
Order  12234,  45  FR  58801,  3  CFR,  1980 


Comp.,  p.  277;  Executive  Order  12777,  56  FR 
54757,  3  CFR,  1991  Comp.,  p.  351; 
Department  of  Homeland  Security  Delegation 
0170;  Section  31.10-021  also  issued  under 
the  authority  §  4109,  Public  Law  101-380, 
104  Stat.  515. 

■  9.  Revise  §  31.05-l(a)  to  read  as 
follows: 

§  31 .05-1    Issuance  of  certificate  of 
inspection — TB/ALL. 

(a)  When  a  tank  vessel  is  found  to 
comply  with  all  applicable  regulations, 
including  the  applicable  provisions  of 
subchapters  E,  F,  J,  O,  Q,  S,  and  W  of 
this  chapter  and  of  33  CFR  parts  104, 
155,  and  157,  the  Officer  in  Charge, 
Marine  Inspection  will  issue  a 
certificate  of  inspection  to  the  vessel  or 
to  its  owners. 


PART  71— INSPECTION  AND 
CERTIFICATION 

■  10.  Revise  the-authority  citation  for 
part  71  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2113,  3205,  3306,  3307;  46  U.S.C.  Chapter 
701;  Executive  Orderl2234,  45  FR  58801,  3 
CFR,  1980  Comp.,  p.  277;  Executive  Order 
12777,  56  FR  54757,  3  CFR,  1991  Comp.,  p. 
351;  Department  of  Homeland  Security 
Delegation  0170. 

■  11.  Add  new  §  71.25-47  to  read  as 
follows: 

§71.25-47    Vessel  security. 

At  each  inspection  for  certification 
and  periodic  inspection,  the  inspector 
shall  examine  the  vessel  to  determine 
that  it  meets  vessel  security 
requirements  in  33  CFR  part  104. 


PART  91— INSPECTION  AND 
CERTIFICATION 

■  12.  Revise  the  authority  citation  for 
part  91  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3205,  3306,  3307;  46  U.S.C.  Chapter  701; 
Executive  Order  12234;  45  FR  58801;  3  CFR, 
1980  Comp.,  p.  277;  Executive  Order  12777, 
56  FR  54757,  3  CFR,  1991  Comp.,  p.  351; 
Department  of  Homeland  Security  Delegation 
0170.  ^ 

■  13.  Add  new  §  91.25-47  to  read  as 
follows: 

§91.25-47    Vessel  security. 

At  each  inspection  for  certification 
and  periodic  inspection,  the  inspector 
shall  examine  the  vessel  to  determine 
that  it  meets  vessel  seciu-ity 
requirements  in  33  CFR  part  104. 

PART  115— INSPECTION  AND 
CERTIFICATION 

■  14.  Revise  the  authority  citation  for 
part  115  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U-S.C. 
2103,  3205,  3306,  3307;  46  U.S.C.  Chapter 
701;  49  U.S.C.  App.  1804;  Executive  Order 
11735,  38  FR  21243,  3  CFR,  1971-1975 
Comp.,  p.  743;  Executive  Order  12234,  45  FR 
58801,  3  CFR,  1980  Comp.,  p.  277; 
Department  of  Homeland  Security  Delegation 
0170. 

■  15.  Revise  §  115.404(a)  to  read  as 
follows: 

§  1 1 5.404    Subsequent  inspections  for 
certification. 

(a)  An  inspection  for  renewal  of  a 
Certificate  of  Inspection  is  conducted  to 
determine  if  the  vessel  is  in  satisfactory 
condition,  fit  for  the  service  intended, 
and  complies  with  all  applicable 
regulations.  It  normally  includes 
inspection  and  testing  of  the  structiure, 
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machinery,  equipment,  and  on  a  sailing 
vessel,  rigging  and  sails.  The  owner  or 
operator  must  conduct  all  tests  as  ' 
required  by  the  OCMI,  and  make  the 
vessel  available  for  all  specific 
inspections  and  drills  required  by 
subpart  H  of  this  part.  In  addition,  the 
OCMI  may  require  the  vessel  to  get 
underway. 


PART  126— INSPECTION  AND 
CERTinCATION 

■  16.  Revise  the  authority  citation  for 
part  126  to  read  as  follows: 

Authority:  33  U;S.C.  132lCj);  46  U.S.C. 
3205.  3306,  3307;  46  U.S.C.  Chapter  701; 
Executive  Order  111735,  38  FR  21243,  3  CFR 
1971-1975  Comp.,  p.  793;  Department  of 
Homeland  Security  Delegation  0170. 

■  17.  Add  new  §  126.490  to  read  as 
follows: 

§  1 26.490    Vessel  security. 

At  each  inspection  for  certification 
and  periodic  inspection,  the  inspector 
shall  examine  the  vessel  to  determine 
that  it  meets  vessel  security 
requirements  in  33  CFR  part  104. 

PART  176— INSPECTION  AND 
CERTIRCATION 

■  18.  Revise  the  authority  citation  for 
part  1 76  to  read  as  follows: 

Authority: "33  U.S.C.  1321(j):  46  U.S.C. 
2103,  3205,  3306,  3307;  46  U.S.C.  Chapter 
701;  49  U.S.C.  App.  1804;  Executive  Order 
11735,  38  FR  21243, 3  CFR,  1971-1975 
Comp.,  p.  277;  Department  of  Homeland 
Security  Delegation  0170. 

■  19.  Revise  §  1 76.404(a)  to  read  as 
follows: 

§  1 76.404    Subsequent  inspections  for 
certification. 

(a)  An  inspection  for  renewal  of  a 
Certificate  of  Inspection  is  conducted  to 
determine  if  the  vessel  is  in  satisfactory 
condition,  fit  for  the  service  intended, 
and  complies  with  all  applicable 
regulations.  It  normally  includes 
inspection  and  testing  of  the  structure, 
machinery,  equipment,  and  on  a  sailing 
vessel,  rigging  and  sails.  The  owner  or 
operator  must  conduct  all  tests  as 
required  by  the  OCMI,  and  make  the  . 
vessel  available  for  all  specific 
inspections  and  drills  required  by 
subpart  H  of  this  part.  In  addition,  the 
OCMI  may  require  the  vessel  to  get 
underway. 


Dated:  June  23,  2003. 
Thomas  H.  Collins, 
Admiral,  Coast  Guard  Commandant. 
IFR  Doc.  03-16188  Filed  6-27-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  105 

[USCG-2003-14732] 

RIN  1625-AA43 

Facility  Security 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  interim  rule  with 
request  for  comments  and  notice  of 
meeting. 


summary:  This  interim  rule  provides 
security  measures  for  certain  facilities  in 
U.S.  ports.  It  requires  owners  or 
operators  of  facilities  to  designate 
security  officers  for  facilities,  develop 
security  plans  based  on  security 
assessments  and  surveys,  implement 
security  measures  specific  to  the 
facilities'  operations,  and  comply  with 
Maritime  Security  Levels.  This  interim 
rule  is  one  of  six  interim  rules  in  today's 
Federal  Register  that  comprise  a  new 
subchapter  on  the  requirements  for 
maritime  security  mandated  by  the 
Maritime  Transportation  Security  Act  of 
2002.  These  six  interim  rules  implement 
national  maritime  security  initiatives 
concerning  general  provisions.  Area 
Maritime  Security  (ports),  vessels, 
facilities,  Outer  Continental  Shelf 
facilities,  and  the  Automatic 
Identification  System.  Where 
appropriate,  they  align  these  domestic 
maritime  security  requirements  with 
those  of  the  International  Ship  and  Port 
Facility  Seciuity  Code'and  recent 
amendments  to  the  International 
Convention  for  Safety  of  Life  at- Sea, 
1974.  To  best  imderstand  these  interim 
rules,  first  read  tiie  one  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792),  published  elsewhere  in  today's 
Federal  Register. 

DATES:  Effective  date.  This  interim  rule 
is  effective  from  July  1.  2003  until 
November  25,  2003. 

Comments.  Comments  and  related 
material  must  reach  the  Docket 
Management  Facility  on  or  before  July 
31,  2003.  Comments  on  collection  of 
information  sent  to  the  Office  of 
Management  and  Budget  (0MB)  must 
reach  OMB  on  or  before  July  31,  2003. 


Meeting.  A  public  meeting  vdll  be 
held  on  July  23,  2003,  from  9  a.m.  to  5 
p.m.,  in  Washington,  DC. 
ADDRESSES:  Comments.  To  ensure  that 
your  comments  and  related  material  are 
.    not  entered  more  than  once  in  the 
docket,  please  submit  them  by  only  one 
of  the  following  means: 

(1)  Electronically  to  the  Docket 
Management  System  Web  site  at 
http://dms.dot.gov. 

(2)  By  mail  to  the  Docket  Management 
Facility  (USCG-2003-14732),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

You  must  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW..  Washington,  DC  20503, 
ATTN:  Desk  Officer,  U.S.  Coast  Guard. 
Meeting.  A  public  meeting  will  be  held 
on  July  23,  2003  in  Washington,  DC  at 
the  Grand  Hyatt  Washington,  DC,  1000 
H  Street,  NW.,  Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  interim  rule, 
call  Lieutenant  Gregory  Piuvis,  U.S. 
Coast  Guard  by  telephone,  202-267- 
1103,  toll-free  telephone,  1-800-842- 
8740  ext.  7-1103,  or  electronic  mail 
msregs@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  at  202-366-5149. 
SUPPLEMENTARY  INFORMATION:  Due  to  the 
short  timeframe  given  to  implement 
these  National  Maritime  Transportation 
Security  initiatives,  as  directed  by  the 
Maritime  Transportation  Security  Act  of 
2002  (MTSA.  Public  Uw  107-295.  116 
STAT.  2064),  and  to  ensure  all 
comments  are  in  the  public  venue  for 
these  important  rulemakings,  we  are  not 
accepting  comments  containing 
protected  information  for  these  interim 
rules.  We  request  you  submit  comments, 
as  explained  in  the  Request  for 
Comments  section  below,  and  discuss 
your  concerns  or  support  in  a  maimer 
that  is  not  security  sensitive.  We  also 
request  that  you  not  submit  proprietary 
information  as  part  of  your  comment. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  arid  material 
received  fix)m  the  public,  as  well  as 
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documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.  dot.gov. 

electronic  forms  of  all  comments 
received  into  any  of  our  dockets  can  be 
searched  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  unit,  etc.) 
and  is  open  to  the  public  without 
restriction.  You  may  also  review  the 
Department  of  Transportation's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477-78).  or  you  may  visit 
h  ttp  ://dms.  dot.gov/. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  Your 
comments  will  be  considered  for  the 
final  rule  we  plan  to  issue  before 
November  25,  2003,  to  replace  this 
interim  rule.  If  you  choose  to  comment 
on  this  rule,  please  include  your  name 
and  address,  identify  the  specific  docket 
nimiber  for  this  interim  rule  (USCG- 
2003-14732),  indicate  the  specific 
heading  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  If  you  have 
comments  on  another  rule,  please 
indicate  in  a  separate  letter  to  the  docket 
for  that  rulemaking.  You  may  submit 
your  comments  and  material  by  mail, 
hand  delivery,  fax,  or  electronic  means 
to  the  Docket  Management  Facility  at 
the  address  xmder  ADDRESSES.  Please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
■  mail  or  hand  delivery,  submit  them  in 
an  unboimd  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  interim  rule  in  view  of  them. 

Public  Meeting 

We  will  hold  a  public  meeting  on  July 
23,  2003,  in  Washington,  DC  at  the 
Grand  Hyatt  Hotel,  at  the  address  listed 
imder  ADDRESSES.  The  meeting  will  be 
from  9  a.m.  to  5  p.m.  to  discuss  all  o^f 
the  maritime  security  interim  rules,  and 
the  Automatic  Identification  System 


(AIS)  interim  rule,  found  in  today's 
Federal  Register.  In  addition,  you  may 
submit  a  request  for  other  public 
meetings  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  another  one  would  be 
beneficial.  If  we  determine  that  other 
meetings  would  aid  this  rulemaking,  we 
will  hold  them  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  for  this 
rulemaking  and  are  making  this  interim 
rule  effective  upon  publication.  Section 
102(d)(1)  of  the  MTSA  requires  the 
publication  of  an  interim  rule  as  soon  as 
practicable  without  regard  to  the 
provisions  of  chapter  5  of  title  5,  U.S. 
Code  (Administrative  Procedure  Act). 
The  Coast  Guard  finds  that 
harmonization  of  U.S.  regulations  with 
maritime  security  measiu^s  adopted  by 
the  International  Maritime  Organization 
(IMG)  in  December  2002,  and  the  need 
to  institute  measures  for  the  protection 
of  U.S.  maritime  security  as  soon  as 
practicable,  furnish  good  cause  for  this 
interim  rule  to  take  effect  immediately 
under  both  the  Administrative 
Procedure  Act  and  section  808  of  the 
Congressional  Review  Act. 

Background  and  Purpose 

A  summary  of  the  Coast  Guard's 
regulatory  initiatives  for  maritime 
security  can  be  found  imder  the 
"Background  and  Piirpose"  section  in 
the  preamble  to  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792)  published  elsewhere  in  today's 
Federal  Register. 

Discussion  of  Comments  Addressing 
Facility  Issues  in  the  Notice  of  Meeting 

For  a  discussion  of  comments  on 
facilities  at  the  public  meetings  and  in 
the  docket,  see  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792)  published  elsewhere  in  today's 
Federal  Register. 

Discussion  of  Interim  Rule 

The  purpose  of  this  rulemaking  is  to 
require  security  measures  for  facilities 
in  order  to  reduce  the  risk  of  and  to 
mitigate  the  results  of  an  act  that 
threatens  the  security  of  personnel,  the 
facility,  and  the  public.  This  rulemaking 
combines  international  requirements 
and  existing  domestic  policy,  and  adds 
part  105,  Facility  Seciuity,  to  the  new 
subchapter  H,  Maritime  Security,  of 
Title  33  of  the  Code  of  Federal 
Regulation.  A  general  description  of  the 


process  used  in  developing  subchapter 
H  and  its  component  parts  appears  in 
the  interim  rule  titled  "Implementation 
of  National  Maritime  Security 
Initiatives"  (USCG-2003-14792) 
published  elsewhere  in  today's  Federal 
Register. 

This  rulemaking  applies  to  facilities 
subject  to  33  CFR  parts  126,  127,  and 
154;  facilities  that  receive  vessels 
certified  to  carry  more  than  150 
passengers;  and  facilities  that  receive 
vessels  on  international  voyages, 
including  vessels  solely  navigating  the 
Great  Lakes. 

The  MTSA  and  the  International  Ship 
and  Port  Facility  Security  (ISPS)  Code 
use  different  terms  to  define  similar,  if 
not  identical,  persons  or  things.  These 
differing  terms  sometimes  match  up 
with  the  terms  used  in  subchapter  H, 
but  sometimes  they  do  not.  For  a  table 
of  the  terms  used  in  subchapter  H  and 
their  related  terms  in  the  MTSA  and  the 
ISPS  Code,  see  the  Discussion  of  Interim 
Rule  section  in  the  preamble  for  the 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792),  published 
elsewhere  in  today's  Federal  Register. 

This  rulemaking  does  not  apply  to 
Outer  Continental  Shelf  (OCS)  platforms 
and  deepwater  ports.  Those  structiues 
are  covered  by  Uie  rulemaking  "Outer 
Continental  Shelf  Facility  Seciuity" 
(USCG-2003-14759),  published 
elsewhere  in  today's  Federal  Register. 

This  preamble  describes  the  facilities 
regulated  by  part  105  and  the 
requirements  for  conducting  Facility 
Security  Assessments,  developing 
Facility  Security  Plans,  and 
implementing  security  measiues  and 
procedures.  The  requirements  in  part 
105  are  consistent  with  requirements  in 
the  ISPS  Code.  Facilitj'  security 
includes  the  requirements  discussed 
below: 

Compliance 

The  Coast  Guard,  as  provided  in  33 
CFR  part  126,  127,  and  154,  will  verify 
facility  compliance  with  this  part  during 
inspections. 

As  required  by  Regulation  3  of 
Chapter  XI-2  of  the  International 
Convention  for  Safety  of  Life  at  Sea, 
1974  (SOLAS)  and  the  ISPS  Code,  part 
A,  section  5,  the  Coast  Guard  has 
published  additional  requirements  that 
provide  the  U.S.  (as  a  contracting 
government)  with  requirements  for      i 
setting  and  communicating  changes  in 
Maritime  Security  (MARSEC)  Level, 
completing  Declarations  of  Security, 
and  additional  instructions  for  all 
facilities  when  MARSEC  Level  3  is  set. 


Wcuvers 
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The  waiver  section  details  procedures 
for  requesting  a  waiver  for  the  benefit  of 
facility  owners  or  operators  who  find 
specific  requirements  of  the  rulemaking 
to  be  unnecessary.  5. 

Equivalents 

The  equivalents  section  details 
procedures  for  requesting  an 
equivalency  for  specific  requirements  of 
the  rulemaking.  Equivalents  are 
intended  to  allow  facility  owners  or 
operators  to  provide  an  alternative 
provision  or  arrangement  that  provides 
the  same  level  of  security  as  a  specific 
requirement  contained  within  this  part. 

Alternative  Security  Progmm 

This  part  makes  provision  to  allow 
owners  or  operators  of  facilities  to 
implement  an  Alternative  Seciuity 
Program  that  has  been  reviewed  and 
accepted  by  the  Commandant  (G-MP), 
to  meet  the  requirements  of  this  part. 
Alternative  Security  Programs  must  be 
comprehensive  and  based  on  a  security 
assessment  to  demonstrate  it  meets  the 
intent  of  each  section  of  this  part. 
Owners  or  operators  who  choose  to 
implement  an  appropriate  Alternative 
Secmity  Program  will  be  required  to 
implement  it  in  its  entirety  to  be 
deemed  in  compliance  with  this  part. 

Evaluating  Submissions  of  Waivers, 
Equivalents,  and  Alternative  Security 
Programs 

In  oin  evaluation  of  waivers, 
equivalencies,  and  Alternative  Security 
Programs,  the  Coast  Guard  will  accept  a 
self-assessment  or  demonstration  using 
any  risk  management  tools  acceptable  to 
the  Coast  Guard.  This  demonstration 
may  be  requested  to  show  that  the 
proposed  waiver,  equivalency  or 
Alternative  Security  Program  is  at  least 
as  effective  as  that  intended  by  this 
interim  rule. 

Facility  Owner  or  Operator 
Responsibilities 

This  rule  requires  each  facility  owner 
or  operator  to  develop  an  effective 
security  plan  that  incorporates  detailed 
preparation,  prevention,  and  response 
activities  for  each  MARSEC  Level,  and 
detail  the  organizations,  or  personnel 
responsible  for  carrying  out  those 
activities.  The  requirements  discussed 
in  this  subpart  are  also  consistent  with 
requirements  in  the  ISPS  Code.  Facility 
owner  or  operator  responsibilities 
include: 

•  Designating  a  Facility  Security 
Officer. 

•  Ensuring  a  Facility  Security 
Assessment  is  conducted. 


•  Developing  and  submitting  for 
approval  a  Facility  Security  Plan. 

•  Operating  the  facility  in  accordance 
with  the  approved  Facility  Security 
Plan. 

•  Implementing  additional  security 
measures  required  by  changes  in 
MARSEC  Level. 

•  Reporting  all  breaches  of  security 
and  seciuity  incidents. 

•  Coordinating  shore  leave  for  vessel 
personnel  or  crew  change-out,  as  well  as 
access  through  the  facility  of  visitors  to 
the  vessel,  including  representatives  of 
seafarers'  welfare  and  labor 
organizations,  in  advance  of  a  vessel's 
arrival.  (In  the  past,  some  facilities  may 
have  denied  access  to  seafarers  and 
seafarer  welfare  organizations  where 
there  was  not  an  articulable  security 
basis  for  doing  so.  The  Coast  Guard  is 
including  their  provision  in  this  interim 
rule  to  encourage  facilities  to  allow  such 
access  when  appropriate.) 

Facility  Security  Officer  (FSO) 

This  rule  requires  that  a  facility  owner 
or  operator  designate  in  writing  a 
Facility  Security  Officer  for  each 
facility.  The  Facility  Security  Officer 
may  be  a  full-time  or  collateral-duty 
position.  The  Facility  Security  Officer 
must  have  general  knowledge  on  a  range 
of  issues  such  as  security 
administration,  relevant  international 
laws,  domestic  regulations,  current 
security  threats  and  patterns,  risk 
assessment  methodology,  inspections, 
control  procedures  and  conducting 
audits.  The  most  important  duties  that 
must  be  performed  by  the  Facility 
Security  Officer  would  include 
implementing  a  Facility  Security  Plan; 
periodically  auditing  and  updating  the 
Facility  Secin-ity  Assessment  and 
Facility  Security  Plan;  ensuring  that 
adequate  training  is  provided  to  facility 
persoimel;  and  ensuring  the  facility  is 
operating  in  accordance  with  the  plan 
and  in  continuous  compliance  with  part 
105.  The  Facility  Security  Officer  may 
assign  security  duties  to  other  facility 
personnel;  however,  the  Facility 
Security  Officer  remains  responsible  for 
these  duties. 

Training 

Required  training  for  facility 
personnel  must  be  specified  in  the 
Facility  Seciuity  Plan.  Specific  security 
training  courses  for  the  Facility  Security 
Officer  and  facility  personnel  will  not 
be  required  by  the  Coast  Guard.  While 
formal  training  may  be  appropriate,  wq 
are  not  mandating  specifics.  Facility 
owners  or  operators  must  certify  that 
security  personnel  are,  in  fact,  properly 
trained  to  perform  their  duties.  The 
types  of  training  required  must  also  be 


consistent  with  the  training 
requirements  described  in  this  subpart. 
The  Facility  Security  Officer  is  also 
required  to  ensiue  that  facility  seciuity 
persons  possess  necessary  training  to 
maintain  the  overall  security  of  the 
facility. 

Drill  and  Exercise  Requirements 

Exercises  are  required  to  ensure  the 
adequacy  of  the  Facility  Security  Plans 
and  are  required  to  be  conducted  at  least 
once  each  calendar  year,  with  no  more 
than  18  months  between  exercises. 
Drills,  which  are  smaller  in  scope  than 
exercises,  must  be  conducted  at  least 
every  3  months.  Exercises  may  be 
facility  specific,  or  as  part  of  a 
cooperative  exercise  program  with 
applicable  Facility  and  Vessel  Security 
Plans  or  Port  exercises.  Exercises  for 
security  may  be  combined  With  other 
required  exercises,  as  appropriate. 

Security  Systems  and  Equipment 
Maintenance 

Procedures  and/or  policies  must  be 
developed  and  implemented  to  ensure 
security  systems  and  equipment  are 
tested  and  operated  in  accordance  with 
the  instructions  of  the  manufacturer  and 
ready  for  use. 

Security  Measures 

Security  measures  for  specific 
activities  niust  be  scalable  in  order  to 
provide  increasing  levels  of  security  at 
increasing  MARSEC  Levels.  An  effective 
security  program  relies  on  detailed 
procedures  that  clearly  indicate  the 
preparation  and  prevention  activities 
that  will  occur  at  each  threat  level  and 
the  organizations,  or  personnel,  who  are 
responsible  for  carrying  out  those 
activities.  Security  Measures  must  be 
developed  for  the  following  activities: 

•  Security  measures  for  access 
control; 

•  Security  measures  for  restricted 
areas; 

•  Security  measures  for  handling 
cargo; 

•  Security  measures  for  delivery  of 
vessel  stores  and  bunkers;  and 

•  Security  measures  for  monitoring. 

Security  Incident  Procedures 

Each  facility  owner  or  operator  must 
develop  security  incident  procedures  for 
responding  to  transportation  security 
incidents.  The  security  incident 
procedures  must  explain  the  facility's 
reaction  to  an  emergency,  including  the 
notification  and  coordination  with  local. 
State,  and  federal  authorities  and  Under 
Secretary  of  Emergency  Preparedness 
and  Response.  The  seciuity  incident 
procedures  must  also  explain  actions  for 
securing  the  facility  and  evacuating 
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personnel,  as  well  as  actions  for 
securing  vessels  moored  to  the  facility 
and  evacuating  passengers  and  crew. 

Declaration  of  Security  (DoS) 

A  E)eclaration  of  Security  is  a  written 
agreement  between  the  facility  and  a 
vessel  that  provides  a  means  for 
ensuring  that  critical  security  concerns 
are  properly  addressed  prior  to  and 
during  a  vessel-to-facility  interface.  The 
Declaration  of  Security  addresses 
security  by  delineating  responsibilities 
for  security  arrangements  and 
procedures  between  a  vessel  and 
facility.  This  requirement  is  similar  to 
the  existing  U.S.  practice  for  vessel-to- 
facility  oil  transfer  proceedings. 

Only  certain  passenger  vessels  and 
vessels  carrying  Certain  Dangerous 
Cargoes,  in  bulk,  will  complete  a 
Declaration  of  Security  for  every 
evolution  regardless  of  the  MARSEC 
Level.  At  MARSEC  Levels  2  and  3,  all 
vessels  and  facilities  would  need  to 
complete  the  Declaration  of  Security. 

Facilities  that  frequently  receive  the 
same  vessel  may  execute  a  continuing 
Declaration  of  Security — a  single 
Declaration  of  Security  for  multiple 
visits. 

All  Declarations  of  Secixrity  must  state 
the  security  activities  for  which  the 
focility  and  vessel  are  responsible 
during  vessel-to-facility  interfaces. 
Declarations  of  Seciuity  must  be  kept  as 
part  of  the  facility's  recordkeeping. 

Facility  Security  Assessment  (FSA) 

This  rule  requires  all  regulated 
facilities  to  complete  a  Facility  Secimty 
Assessment,  which  is  an  essential  and 
integral  part  of  the  process  of 
developing  and  updating  the  required 
Facility  Security  Flan.  The  Facility 
Security  Plan  is  based  on  the  results  of 
the  Facility  Security  Assessment.  The 
Facility  Security  Officer  must  examine 
and  evaluate  existing  facility  protective 
measures,  procedures,  and  operations. 

The  Facility  Security  Officer  must 
also  examine  each  identified  point  of 
access,  including  rail  access,  roads, 
waterside,  and  gates,  and  evaluate  its 
potential  for  use  by  individuals  who 
might  engage  in  unlawful  acts, 
including  individuals  with  legitimate 
access,  as  well  as  those  seeking 
unauthorized  entry. 

Each  facility  owner  or  operator  is 
required  to  document  and  retain  its 
Facility  Security  Assessment  for  a 
period  of  five  years.  Prior  to  conducting 
a  Facility  Security  Assessment,  the 
Facility  Security  Officer  is  responsible 
for  researching  and  using  available 
information  on  the  assessment  of  threat 
for  the  port  at  which  the  facility  is 
located,  as  well  as  vessels  that  would 


call  on  the  facility.  The  first  step  in  the 
facility  security  process  is  to  conduct  an 
on-scene  survey.  The  on-scene  smvey  is 
used  to  examine  and  evaluate  existing 
facility  protective  measures,  procedures 
and  operations.  In  conducting  the 
Facility  Security  Assessment,  the 
facility  owner  or  operator  must  ensure 
that  the  Facility  Security  Officer 
analyzes  the  facility  background 
information  and  the  results  of  the  on 
scene  survey,  and  considering  the 
requirements  of  this  interim  rule, 
provide  recommendation  to  establish 
and  prioritize  the  security  measures  that 
should  be  included  in  the  Facility 
Security  Plan.  The  facility  owner  or 
operator  them  must  ensure  that  a 
written  Facility  Security  Assessment 
report  is  prepared  and  included  in  the 
Facility  Security  Plan.  The  Facility 
Security  Assessment  must  be  reviewed 
and  updated  each  time  the  Facility 
Security  Plan  is  revised  and  when  the 
Facility  Security  Plan  is  submitted  for 
re-approval  every  five  years.  The  facility 
owner  or  operator  then  must  ensure  that 
a  written  Facility  Security  Assessment 
report  is  prepared  and  included  as  an 
appendix  to  the  Facility  Security  Plan. 

The  Facility  Security  Officer  is  also 
responsible  for  ensuring  that  the  Facility 
Security  Assessment  is  periodically 
reviewed  and  updated,  taking  into 
account  changes  in  the  facility  and  its 
operations.  Before  a  plan  could  be 
renewed  or  revised,  a  new  Facility 
Security  Assessment  would  need  to  be 
conducted. 

The  Facility  Secimty  Officer  is 
responsible  for  obtaining  and  recording 
any  specific  information  required  to 
conduct  the  Facility  Security 
Assessment. 

Facility  Security  Plan  (FSP) 

This  subpart  contains  requirements 
for  Facility  Security  Plans.  The 
requirements  discussed  in  this  subpart 
are  consistent  with  requirements  in  the 
ISPS  Code. 

Facility  Security  Plans  must 
incorporate  the  results  of  the  required 
Facility  Security  Assessment  and 
consider  the  recommended  measures 
appropriate  to  each  facility. 

Facility  Secimty  Plans  can  be 
combined  with  or  complement  existing 
safety  management  systems.  The  plans 
may  be  kept  in  an  electronic  format, 
protected  by  means  to  prevent  it  from 
being  deleted,  destroyed  or  overwritten. 
The  plans  must  also  be  protected  from 
unauthorized  access  or  disclosure. 

Facility  Security  Plans  required  under 
this  rulemaking  must  contain: 

•  A  list  of  measures  and  equipment 
needed  to  prevent  or  deter  dangerous 
substances  and  devices  which  could  be 


used  against  people,  vessels  or  ports  and 
the  carriage  of  which  is  not  authorized 
from  being  introduced  by  any  means  on 
to  the  facility; 

•  Requirements  for  the  prevention  of 
imauthorized  access  to  the  facility  and 
to  restricted  areas  of  the  facility; 

•  Documented  procedures  for 
responding  to  security  threats  or 
breaches  of  security,  including 
provisions  for  maintaining  critical 
operations  of  the  facility  or  the  vessel- 
to-port  interface; 

•  Documented  procedures  for 
evacuation  in  case  of  security  threats  or 
breaches  of  security; 

•  Procedures  for  training,  exercises, 
and  drills  associated  with  the  plan; 

•  Documented  procedures  for 
interfacing  with  port  and  vessel  security 
activities; 

•  Documented  procedures  for  the 
periodic  review  of  the  Facility  Security 
Plan  and  for  updating  it; 

•  Documented  procedures  for 
reporting  security  incidents; 

•  Written  designation  of  the  Facility 
Security  Officer; 

•  A  list  of  the  duties  and 
responsibilities  of  all  facility  personnel 
with  a  seciuity  role; 

•  A  list  of  measures  to  ensure  the 
security  of  information  contained  in  the 
plan; 

•  A  maintenance  system  to  maintain 
operational  readiness  of  all  required 
equipment  using  manufacturers' 
recommended  maintenance  instructions 
and  periodic  inspection; 

•  A  list  of  measures  needed  to  ensure 
effective  security  of  cargo,  cargo 
processing,  and  the  cargo-handling 
equipment  at  the  facility;  and 

•  A  completed  Facility  Vulnerability 
and  Security  Measures  Summary  (Form 
CG-6025)  for  each  facility  covered  by 
the  Plan. 

Submission  and  Approval  of  Security 
Plan 

The  Facility  Security  Plan,  including 
the  Facility  Security  Assessment  report 
and  the  Facility  Vulnerability  and 
Security  Measures  Summary  (Form  CG- 
6025),  must  be  submitted  to  and 
reviewed  by  the  cognizant  COTP.  Once 
the  COTP  finds  that  the  plan  meets  the 
security  requirements  in  part  105,  the 
submitter  will  receive  an  approval  letter 
that  may  contain  conditions  of  the 
approval. 

if  the  cognizant  COTP  requires  more 
time  than  is  indicated  in  the 
requirements  of  the  interim  rule  to 
review  a  submitted  Facility  Security 
Plan,  the  cognizant  COTP  may  return  to 
the  submitter  a  written 
acknowledgement  stating  that  the  Coast 
Guard  is  currently  reviewing  the 
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Facility  Security  Plan  submitted  for 
approval,  and  that  the  facility  may 
continue  to  operate  so  long  as  the 
facility  remains  in  compliance  with  the 
submitted  Facility  Security  Plan. 

If  the  COTP  finds  that  the  Facility 
Security  Plan  does  not  meet  the  seciuity 
requirements,  the  plans  would  be 
returned  to  the  facility  with  a 
disapproval  letter  wiUi  an  explanation 
of  why  the  plan  does  not  meet  the  part 
105  requirements. 

Secimty  plans  must  be  reviewed  by 
the  Coast  Guard  every  time: 

•  The  Facility  Security  Assessment  is 
altered; 

•  Failures  are  identified  during  an 
exercise  of  the  Facility  Security  Plan; 
and 

•  There  is  a  change  in  ownership  or 
operational  control  of  the  facility  or 
there  are  amendments  to  the  Facility 
Seciuity  Plan. 

Regulatory  Assessment 

This  interim  rule  is  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  under  that  Order.  It  requires 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Seciuity. 
A  Cost  Assessment  is  available  in  the 
docket  as  indicated  under  ADDRESSES.  A 
summary  of  the  Assessment  follows: 

Cost  Assessment 

For  the  purposes  of  good  business 
practice  or  regulations  promulgated  by 
other  Federal  and  State  agencies,  many 
companies  already  have  spent  a 
substantial  amount  of  money  and 
resources  to  upgrade  and  improve 
security.  The  costs  shown  in  this 
assessment  do  not  include  the  security 
measures  these  companies  have  already 
taken  to  enhance  security. 

We  realize  that  every  company 
engaged  in  maritime  commerce  will  not 
implement  this  interim  rule  exactly  as 
presented  in  the  assessment.  Depending 
on  each  company's  choices,  some 
companies  could  spend  much  less  than 
what  is  estimated  herein  while  others 
could  spend  significantly  more.  In 
gemaral,  we  assume  that  each  company 


will  implement  this  interim  rule 
differently  based  on  the  type  of  facilities 
it  owns  or  operates  and  whether  it 
engages  in  international  or  domestic 
trade. 

The  population  affected  by  this 
interim  rule  is  approximately  5,000 
facilities,  and  the  estimated  Present 
Value  (PV)  cost  to  these  facilities  is 
approximately  PV  $5,399  billion  (2003 
to  2012,  7  percent  discount  rate). 
Approximately  PV  $2,718  billion  of  tiiis 
total  is  attributed  to  facilities  engaged  in 
the  transfer  of  hazardous  bulk  liquids 
(petroleum,  edible  oils,  and  liquefi^ 
gases).  The  remaining  PV  $2,681  billion 
is  attributable  to  facilities  that  receive 
vessels  on  international  voyages  or  carry 
more  than  150  passengers,  or  fleet 
barges  carrying  certain  dangerous 
cargoes.  During  the  initial  year  of 
compliance,  the  cost  is  attributable  to 
purchasing  and  installing  equipment, 
hiring  security  officers,  and  preparing 
paperwork.  The  initial  cost  is  an 
estimated  $1,125  billion  (non- 
discounted,  $498  million  for  the 
facilities  with  hazardous  bulk  liquids, 
$627  million  for  the  other  facilities). 
Following  initial  implementation,  the 
annual  cost  is  an  estimated  $656  million 
(non-discounted,  $341  million  for  the 
facilities  with  hazardous  bulk  liquids, 
$315  million  for  the  other  facilities). 

Approximately  51  percent  of  the 
initial  cost  is  for  installing  or  upgrading 
equipment,  30  percent  for  hiring  and 
ti-aining  Facility  Security  Officers,  14 
percent  for  hiring  additional  security 
guards,  and  5  percent  for  paperwork 
(Facility  Security  Assessments  and 
Facility  Security  Plans).  Following  the 
first  year,  approximately  52  percent  of 
the  annual  cost  is  for  Facility  Security 
Officers  (cost  and  training),  24  percent 
for  security  guards,  9  percent  for 
paperwork  (updating  Facility  Security 
Assessments  and  Facility  Security 
Plans),  9  percent  for  operations  and 
maintenance  for  equipment,  and 
approximately  6  percent  for  drills.  The 
cost  of  facility  security  consists 
primarily  of  installing  or  upgrading 
equipment  and  designating  Facility 
Security  Officers. 

Benefit  Assessment 

This  rule  is  one  of  six  interim  rules 
that  implement  national  maritime 


Table  l.— Annual  Risk  Points  Reduced  by  the  Interim  Rules 


security  initiatives  concerning  general 
provisions.  Area  Maritime  Security 
(ports),  vessels,  facilities,  Outer 
Continental  Shelf  facilities,  and  AIS. 
The  Coast  Guard  used  the  National  Risk 
Assessment  Tool  (N-RAT)  to  assess 
benefits  that  would  result  bom 
increased  security  for  vessels,  facilities. 
Outer  Continental  Shelf  facilities,  and 
ports.  The  N-RAT  considers  threat, 
vulnerability,  and  consequences  for 
several  maritime  entities  in  various 
security-related  scenarios.  For  a  more 
detailed  discussion  on  the  N-RAT  and 
how  we  employed  this  tool,  refer  to 
"Applicability  of  National  Maritime 
Security  Initiatives"  in  the  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USGC-  , 
2003-14792)  published  elsewhere  in 
today's  Federal  Register.  For  this 
benefit  assessment,  the  Coast  Guard 
used  a  team  of  experts  to  calculate  a  risk 
score  for  each  entity  and  scenario  before 
and  after  the  implementation  of 
required  security  measures.  The 
difference  in  before  and  after  scores 
indicates  the  benefit  of  the  proposed 
action. 

We  recognized  that  the  interim  rules 
are  a  "family"  of  rules  that  will 
reinforce  and  support  one  another  in 
their  implementation.  We  must  ensure, 
however,  that  risk  reduction  that  is 
credited  in  one  rulemaking  is  not  also 
credited  in  another.  For  a  more  detailed 
discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
"Benefit  Assessment"  in  the  interim 
rule  titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register. 

We  determined  annual  risk  points 
reduced  for  each  of  the  six  interim  rules 
using  the  N-RAT.  The  benefits  are 
apportioned  among  the  Vessel,  Facility, 
OCS  Facility,  AMS,  and  AIS 
requirements.  As  shovra  in  Table  1.  the 
implementation  of  Facility  Security 
Plans  for  the  affected  population 
reduces  473,659  risk  points  annually 
through  2012.  The  benefits  attributable 
for  part  101 — General  Provisions — were 
not  considered  separately  since  it  is  an 
overarching  section  for  all  the  parts. 


Maritime  entity 


Vessels  .. 
Faciities 


Annual  risk  points  reduced  by  rulemaking 


Vessel  secu- 
rity plans 


778,633 
2.025 


Facility  secu- 
rity plans 


3,385 
469,686 


OCS  facility 
security  plans 


3.385 


AMS  plans 


3,365 
2.025 


AIS 


1.448 
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Table  1  .—Annual  Risk  Points  Reduced  by  the  Interim  Rules— Continued 


Annual  risk  points  reduced  by  rulemaking 

Maritime  entity 

Vessel  secu- 
rity plans 

Facility  secu- 
rity plans 

OCS  facility 
security  plans 

AMS  plans 

AIS 

OCS  Facilities  

41 

587 

781,285 

9,903 

Port  Areas  

587 
473,659 

129.792 
135,202 

105 

Total  

13,288 

1,553 

Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  (seven 
percent  discount  rate,  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  We  presented  the  cost 


effectiveness,  or  dollars  per  risk  point 
reduced,  in  two  ways:  First,  we 
conqiared  the  first-year  cost  and  first- 
year  benefit  because  first-year  cost  is  the 
highest  in  our  assessment  as  companies 
develop  seciuity  plans  and  piuchase 


equipment.  Second,  we  compared  the 
10-year  PV  cost  and  the  10-year  PV 
benefit.  The  results  of  our  assessment 
are  presented  in  Table  2. 


Table  2.— First- Year  and  10- Year  PV  Cost  and  Benefit  of  the  Interim  Rules 


First- Year  Cost  (millions)  

First- Year  Benefit 

First- Year  Cost  Effectiveness  ($/Risk  Point  Reduced)  ... 

10-Year  PV  Cost  (millions)  

10-Year  PV  Benefit  , 

10- Year  PV  Cost  Effectiveness  ($/Risk  Point  Reduced) 

^  Cost  less  monetized  safety  benefit. 


Interim  rule 


Vessel  secu- 
rity plans 


$218 

781,285 

$279 

$1,368 

5,871,540 

$233 


Facility  secu- 
rity plans 


"  $1,125 

473,659 

$2,375 

$5,399 

3,559,655 
$1,517 


OCS  facility 
security  plans 


$3 

13,288 

$205 

$37 

99,863 

$368 


AMS  plans 


$120 
135,202 
$890 
$477 
1,016,074 
$469 


AIS' 


$41 

1,553 

$26,391 

$42 

11,671 

$3,624 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  interim  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
interim  rule  does  not  require  a  general 
notice  of  proposed  rulemaking  and, 
therefore,  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Although  this  interim 
rule  is  exempt,  we  have  reviewed  it  for 
poteutial  economic  impacts  on  small 
entities.  An  Initial  Regulatory  Flexibility 
Analysis  discussing  the  impact  of  this 
interim  rule  on  small  entities  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

Our  assessment  (copy  available  in  the 
docket)  concludes  that  implementing 
this  interim  rule  may  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

There  are  approximately  1,200 
companies  that  own  facilities  that  will 
be  affected  by  the  interim  rule.  We 
researched  these  companies,  and  foimd 


revenue  and  business  size  data  for  581 
of  them  (48  percent).  Of  the  581,  we 
determined  that  296  are  small  entities 
according  to  Small  Business 
Administration  standards. 

The  cost  of  the  interim  rule  to  each 
facility  is  dependent  on  the  security 
measures  already  in  place  at  each 
facility  and  on  the  relevant  risk  to  a 
maritime  transportation  security 
incident.  The  interim  rule  calls  for 
specific  secvuity  measiues  to  be  in  place 
at  each  affected  facility.  We  realize, 
however,  that  most  facilities  already 
have  implemented  security  measures 
that  may  satisfy  the  requirements  of  this 
rule.  For  example,  we  note  that  every 
facility  will  develop  a  Facility  Security 
Assessment  and  a  Facility  Seciu-ity  Plan, 
but  not  all  of  them  may  need  to  install 
or  upgrade  fences  or  lighting  equipment. 

For  this  reason,  we  analyzed  the  small 
entities  under  two  scenarios,  a  higher 
cost  and  lower  cost  scenarios.  The 
higher  cost  scenario  uses  an  estimated 
initial  cost  of  $1,942,500  and  its 
corresponding  annual  cost  of  $742,700. 
The  higher  cost  scenario  assumes 
extensive  capital  improvements  will  be 
undertaken  by  the  facilities  in  addition 
to  the  cost  of  complying  with  the 
minimum  requirements  (assigning 
Facility  Security  Officers,  drafting 
Facility  Security  Assessments,  drafting 
Facility  Security  Plans,  conducting 


Training,  performing  Drills,  and 
completing  Declarations  of  Security). 
The  lower  cost  scenario  used  an  initial 
cost  of  $133,500  and  annual  cost  of 
$156,800  for  complying  with  the 
minimiun  requirements  in  the  interim 
rule. 

In  the  higher  cost  scenario,  we 
estimate  that  the  annual  revenues  of  94 
percent  of  the  small  entities  may  be 
impacted  initially  by  more  than  5 
percent,  while  the  annual  revenues  of 
80  percent  of  the  small  entities  may  be 
impacted  annually  by  more  than  5 
percent.  In  the  lower  cost  scenario,  we 
found  that  the  annual  revenues  of  57 
percent  of  the  small  entities  may  be 
impacted  initially  and  annually  by  more 
than  5  percent. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  interim  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  LT  Gregory 
Pxu^ris  by  telephone  202-267-1103,  toll- 
free  telephone  1-800-842-8740  ext.  7- 
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1 103,  or  electronic  mail 
n  \sregs@comdt.  uscg.mil. 

I  Small  businesses  may  send  comments 
oh  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Board*.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

'This  interim  rule  calls  for  a  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c), 
"collection  of  information"  comprises 
reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  other  similar 
actions.  The  title  and  description  of  the 
information  collections,  a  description  of 
those  who  must  collect  the  information, 
and  an  estimate  of  the  total  aimual 
biuden  follow.  The  estimate  covers  the 
time  for  reviewing  instructions, 
searching  existing  sources  of  data, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection. 

This  interim  rule  modifies  an  existing 
OMB-approved  collection — 1625-0077 
[fonrnerly  2115-0557].  A  summary  of  the 
revised  collection  follows. 

Title:  Security  Plans  for  Ports,  Vessels, 
Facilities,  and  Outer  Continental  Shelf 
Facilities  and  Other  Security-Related 
Requirements. 

OMB  Control  Number:  1625-0077. 
Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
facilities  to  draft  and  maintain  Facihty 
Seciuity  Assessments  and  Facility 
Security  Plans.  It  also  requires  that, 
under  certain  circumstances, 
docmnentation  and  letters  be  provided 
to  the  Coast  Guard  to  ensure  compliance 
with  the  security  requirements.  Finally, 
the  Coast  Guard  requires  that  a 
Declaration  of  Security  be  completed 
between  facilities  and  vessels  handling 
certain  types  of  cargo. 

Need  for  Information:  The  primary 
need  for  information  is  to  identify  the 
adequate  security  mitigating  measures 
that  will  be  implemented  when  needed. 
Additionally,  the  Coast  Guard  intends  to 
collect  a  simmiary  of  the  vulnerabilities 
and  selected  security  measures  from  the 
facilities  regulated  under  this  rule.  The 
data  will  be  submitted  on  form  CG- 
,  6025,  Facility  Vulnerability  and  •   * 

Security  Measures  Smimiary.  Electronic 
submission  when  available  will  be 


accepted  and  encouraged.  The  form 
must  be  included  in  the  Facility 
Security  Plan  as  an  annex  to  assist 
COTPs  in  the  development  of  the  Area 
Maritime  Seciuity  Plan. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  identify  and 
communicate  the  security  mitigating 
measures  to  the  Coast  Guard  and 
necessary  personnel.  Declarations  of 
Security  will  be  used  by  some  facilities 
and  vessels  to  identify  and  delineate  the 
security  responsibilUies  between  a 
vessel  and  a  facility. 

Description  of  the  Respondents:  The 
Facility  Security  Officer  or  another 
designated  person  is  responsible  for 
developing  the  Facility  Security 
Assessment  and  the  Facility  Security 
Plan.  For  some  facilities,  the  Facility 
Security  Officer  will  also  complete  a 
Declaration  of  Security. 

Number  of  Respondents:  4,965 
Facility  Seciuity  Officers. 

Frequency  of  Response:  Facihty 
Security  Assessments  and  Facility 
Security  Plans  are  to  be  submitted  for 
approval  initially,  and  will  be  reviewed 
annually.  Declarations  of  Security  are  to 
be  completed  whenever  certain  vessels 
are  being  serviced  by  a  facility. 

Burden  of  Response:  The  burden  of 
developing  each  Facihty  Security 
Assessment  and  each  Facility  Security 
Plan  is  estimated  to  take  80  hours  for 
some  facilities  and  40  hours  for  others. 
Updating  each  assessment  or  plan  is 
estimated  to  take  4  hours  for  some 
facilities  and  2  hours  for  others.  Each 
Declaration  of  Security  is  expected  to  be 
15  minutes. 

Estimate  of  Total  Annual  Burden: 
Facihty  Security  Assessments  and 
Facility  Security  Plans  will  have  a  total 
burden  in  the  initial  year  of  528,240 
hours  (264,120  for  the  assessments  and 
264,120  for  the  plans).  Annually,  the 
total  burden  of  the  assessments  and  the 
plans  is  26,412  hours  (13,206  for  die 
assessments  and  13,206  for  the  plans). 
Declarations  of  Security  wiU  have  an 
annual  burden  of  581,775  hours.  The 
total  burden  hours  for  this  interim  rule 
are  528,240  hours  in  the  initial  year,  and 
608,187  hours  in  subsequent  years.  For 
a  summary  of  all  revisions  to  this 
existing  OMB-approved  collection,  refer 
to  Collection  of  Information  in  the 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792)  published 
elsewhere  in  today's  Federal  Register. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  interim  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 
Due  to  the  circumstances  surrounding 


this  temporary  rule,  we  asked  for 
"emergency  processing"  of  our  request 
We  received  OMB  approval  for  the 
collection  of  information  on  June  16, 
2003.  It  is  vahd  until  December  31, 
2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better;  whether  it  is  readily 
available  elsewhere;  how  accurate  our 
estimate  of  the  burden  of  collection  is; 
how  valid  our  methods  for  determining 
burden  are;  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 
under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  imless  it  displays  a 
currenUy  valid  control  number  from 
OMB.  We  received  OMB  approval  for 
the  collection  of  information  on  June  16, 
2003.  ft  is  valid  until  December  31, 
2003. 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  See  the 
"Federalism"  section  in  the  interim  rule 
preamble  tided  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792),  published 
elsewhere  in  today's  Federal  Register, 
for  a  detailed  of  the  analysis  under  this 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
This  rule  is  exempted  from  assessing  the 
effects  of  the  regulatory  action  as 
required  by  the  Act  because  it  is 
necessary  for  the  national  security  of  the 
U.S. 

Taking  of  Private  Property 

This  interim  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
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Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  interim  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

PTotection  of  Children 

We  have  analyzed  this  interim  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  interim  rule  is  an 
economically  significant  rule,  it  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  interim  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goverrunents, 
because  it^Ioes  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  ECTects 

We  have  analyzed  this  interim  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  "a  "significant  regulatory 
action"  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

This  interim  rule  has  a  positive  effect 
on  the  supply,  distribution,  and  use  of 
energy.  The  interim  rule  provides  for 
seciuity  assessments,  plans,  procedures, 
and  standards,  which  will  prove 
beneficial  for  the  supply,  distribution, 
and  use  of  energy  at  increased  levels  of 
maritime  security. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979  (19 
U.S.C.  2501-2582)  prohibits  Federal 
agencies  fi-om  engaging  in  any  standards 
or  related  activities  that  create 


unnecessary  obstacles  to  the  foreign 
commerce  of  the  U.S.  Legitimate 
domestic  objectives,  such  as  safety  and 
security,  are  not  considered  unnecessary 
obstacles.  The  Act  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  We  have 
assessed  the  potential  effect  of  this 
interim  rule  and  have  determined  that  it 
would  likely  create  obstacles  to  the 
foreign  commerce  of  the  U.S.  However, 
because  these  regulations  are  being  put 
in  place  in  order  to  further  a  legitimate 
domestic  objective,  namely  to  increase 
the  security  of  the  U.S.,  any  obstacles 
created  by  the  regulation  are  not 
considered  unnecessary  obstacles. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(a)  and  (34)(c),  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
This  interim  rule  concerns  security 
assessments,  plans,  training,  and  the 
establishment  of  secm-ity  positions  that 
will  contribute  to  a  higher  level  of 
marine  safety  and  security  for  U.S. 
ports.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES  or  SUPPLEMENTARY 
INFORMATION. 

This  rulemaking  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
rulemaking  and  the  execution  of  this 
rule  will  be  done  in  conjimction  with 
appropriate  State  coastal  authorities. 
The  Coast  Guard  will,  therefore,  comply 
with  the  requirements  of  the  Coastal 
Zone  Management  Act  while  furthering 
its  intent  to  protect  the  coastal  zone. 

List  of  Subjects  in  33  CFR  Part  105 

Facilities,  Maritime  security. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

Dated:  June  23,  2003. 
Thomas  H.  Collins, 

Admiral,  U.S.  Coast  Guard,  Commandant. 
u  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  adds  part  105 
to  subchapter  H  of  chapter  I  of  title  33 
in  the  CFR  to  read  as  follows: 

PART  1 05-FACILITY  SECURITY 

Subpart  A-General 

Sec. 

105.100  Definitions. 

105.105  Applicability. 

105.106  Public  access  areas. 
105.110  Exempaons. 
105.115  Compliance  dates. 
105.120  Compliance  documentation. 


105.125  Noncompliance. 

105.130  Waivers. 

105.135  Equivalents. 

105.140  Alternative  Security  Program. 

105.145  Maritime  Security  (MARSEC) 

Directive. 

105.150  Right  to  appeal. 

Subpart  B— Facility  Security  Requirements 

105.200    Owner  or  operator. 

105.205    Faci  iTty  Security  Officer  (FSO). 

105.210    Facility  personnel  with  security 

duties. 
105.215    Security  training  for  all  other' 

facility  personnel. 
105.220    Drill  and  exercise  requirements. 
105.225    Facility  recordkeeping 

requirements. 
105.230    Maritime  Security  (MARSEC)  Level 

coordination  and  implementation. 
'105.235    Communications. 
105.240    Procedures  for  interfacing  with 

vessels. 
105.245    Declaration  of  Security  (DoS). 
105.250    Security  systems  and  equipment 

maintenance. 
105.255    Security  measures  for  access 

control. 
105.260    Security  measures  for  restricted 

areas. 
105.265    Security  measures  for  handling 

cargo. 
105.270    Security  measures  for  delivery  of 

vessel  stores  and  bunkers. 
105.275    Security  measures  for  monitoring. 
105.280    Security  incident  procedures. 
105.285    Additional  requirements — 

passenger  and  ferry  facihties. 
105.290    Additional  requirements — cruise 

ship  terminals. 

105.295  Additional  requirements — Certain 
Dangerous  Cargo  (CDC)  facilities. 

105.296  Additional  requirements — barge 
fleeting  facilities. 

Subpart  C— Facility  Security  Assessment 
(FSA) 

105.300    General. 

105.305    Facility  Security  Assessment  (FSA) 

requirements. 
105.310    Submission  requirements. 

Subpart  0— Facility  Security  Plan  (FSP) 

105.400    General. 

105.405     Format  and  content  of  the  Facility 

Security  Plan  (FSP). 
105.410    Submission  and  approval. 
105.415    Amendment  and  audit. 

Appendix  A  to  part  105 — Facility 

Vulnerability  and  Security  Measure 
Summary  (CG-6025). 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
70103;  50  U.S.C.  191;  33  CFR  1.05-1,6.04-11. 
6.14,  6.16,  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170. 

Subpart  A— General 
§105.100    Definitions. 

Except  as  specifically  stated  in  this 
subpart,  the  definitions  in  part  101  of 
this  subchapter  apply  to  this  part. 
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§105.105    Applicability. 

(a)  The  requirements  in  this  part 
amply  to  the  owner  or  operator  of  anv 
U,S.: 

(1)  Facility  subject  to  33  CFR  parts 
126,  127,  or  154; 

(2)  Facility  that  receives  vessels 
certificated  to  carry  more  than  150 
passengers; 

(3)  Facility  that  receives  vessels 
subject  to  the  International  Convention 
for  Safety  of  Life  at  Sea,  1974,  or  that  are 
commercial  vessels  subject  to 
subchapter  I  of  title  46,  Code  of  Federal 
Regulations,  greater  than  100  gross 
register  tons  on  international  voyages, 
including  vessels  solely  navigating  the 
Great  Lakes;  or 

(4)  Fleeting  facility  that  receives 
barges  carrying,  in  bulk,  cargoes 
regulated  by  subchapters  D  and  O  of 
chapter  I,  title  46,  Code  of  Federal 
Regulations  or  Certain  Dangerous 
Cargoes. 

(b)  An  owrner  or  operator  of  any 
facility  not  covered  in  paragraph  (a)  of 
this  section  is  subject  to  parts  101 
through  103  of  this  subchapter. 

(c)  This  part  does  not  apply  to  the 
owner  or  operator  of  the  following  U.S. 
facilities: 

(1)  A  facility  owned  and  operated  by 
the  U.S.  that  is  used  primarily  for 
military  purposes. 

(2)  Ail  oil  and  natural  gas  production, 
exploration,  or  development  facility' 
regulated  by  33  CFR  parts  126  or  154  if: 

(i)  The  facility  is  engaged  solely  in  the 
exploration,  development,  or 
production  of  oil  and  natural  gas;  and 

(ii)  The  facility  does  not  meet  or 
exceed  the  operating  conditions  in 
§  106.105  of  this  subchapter; 

(3)  A  facility  that  supports  the 
production,  exploration,  or 
development  of  oil  and  natxmd  gas 
regulated  by  33  CFR  parts  126  or  154  if: 

(i)  The  facility  is  engaged  solely  in  the 
support  of  exploration,  development,  or 
production  of  oil  and  natural  gas;  and 

(ii)  The  facility  transports  or  stores 
quantities  of  hazardous  materials  that 
do  not  meet  and  exceed  those  specified 
in  49  CFR  172.800(b)(1)  through  (6);  or 

(iii)  The  facility  stores  less  than 
42,000  gallons  of  cargo  regulated  by  33 
CFR  part  154; 

(4)  A  mobile  facility  regulated  by  33 
CFR  part  154;  or 

(5)  An  isolated  facility  that  receives 
materials  regulated  by  33  CFR  parts  126 
or  154  by  vessel  due  to  the  lack  of  road 
access  to  the  facility  and  does  not 
distribute  the  material  through 
secondary  marine  transfers. 

§  1 05. 1 06    Public  access  areas. 

(a)  A  facility  serving  ferries  and 
passenger  vessels  certificated  to  cany 


more  than  150  passengers,  other  than 
cruise  vessels,  may  designate  an  area 
within  the  facility  as  a  public  access 
area. 

(b)  A  public  access  area  is  a  defined 
space  within  a  facility  that  is  open  to  all 
persons  and  provides  access  through  the 
facility  fi-om  public  thoroughfares  to  the 
vessel. 

§105.110    Exemptions. 

(a)  An  owner  or  operator  of  any  barge 
fleeting  facility  subject  to  this  part  is 
exempt  from  complying  with  §  105.265, 
Security  measures  for  handling  cargo; 
and  §  105.270,  Security  measiu-es  for 
delivery  of  vessel  stores  and  bunkers. 

(b)  A  public  access  area  designated 
imder  §  105.106  is  exempt  from  the 
requirements  for  screening  and 
identification  of  persons  in  §  105.255(c), 
{e)(l),  and  {e)(3). 

§  1 05.1 1 5    Compliance  dates. 

(a)  On  or  before  December  29,  2003, 
each  facility  owner  or  operator  must 
submit  to  the  cognizant  COTP  for  each 
facility  a  Facility  Security  Plan  (FSP) 
described  in  subpart  D  of  this  part  for 
review  and  approval. 

(b)  On  or  before  June  30,  2004,  each 
facility  owner  or  operator  must  be 
operating  in  compliance  with  this  part. 

§  1 05.1 20    Compliance  documentation. 

Each  facility  ovraer  or  operator 
subject  to  this  part  must  ensure,  no  later 
than  July  1,  2004,  that  copies  of  the 
following  documentation  are  available 
at  the  facility  and  are  made  available  to 
the  Coast  Guard  upon  request: 

(a)  The  approved  Facility  Security 
Plan  (FSP),  as  well  as  any  approved 
revisions  or  amendments  thereto,  and  a 
letter  of  approval  ft-om  the  COTP  dated 
within  the  last  5  years; 

(b)  The  FSP  submitted  for  approval 
and  an  acknowledgement  letter  from  the 
COTP  stating  that  the  Coast  Guard  is 
currently  reviewing  the  FSP  submitted 
for  approval,  and  that  the  facility  may 
continue  to  operate  so  long  as  the 
facility  remains  in  compliance  with  the 
submitted  FSP;  or 

(c)  For  facilities  operating  ^mder  a 
Coast  Guard-approved  Alternative 
Security  Program  as  provided  in 
§  105.140,  a  copy  of  the  Alternative 
Security  Program  the  facility  is  using 
and  a  letter  signed  by  the  facility  owner 
or  operator,  stating  which  Alternative 
Security  Program  the  facility  is  using 
and  certiiying  that  the  facility  is  in  full 
compliance  with  that  program. 

§105.125    Noncompliance. 

When  a  facility  is  not  in  compliance 
with  the  requirements  of  this  part,  the 
facility  owner  or  operator  must  notify 


the  cognizant  COTP  and  request  a 
waiver  to  continue  operations. 

§105.130    Waivers. 

Any  facihty  owner  or  operator  may 
apply  for  a  waiver  of  any  requirement  of 
this  part  that  the  facility  owner  or 
operator  considers  unnecessary  in  light 
of  the  nature  or  operating  conditions  of 
the  facility,  prior  to  operating.  A  request 
for  a  waiver  must  be  submitted  in 
writing  with  justification  to  the 
Commandant  (G-MP)  at  2100  Second 
St.,  SW.,  Washington,  DC  20593.  The 
Commandant  (G-MP)  may  require  the 
facility  owrner  or  operator  to  provide 
data  for  use  in  determining  the  validity 
of  the  requested  waiver.  The 
Commandant  (G-MP)  may  grant,  in 
writing,  a  waiver  with  or  without 
conditions  only  if  the  waiver  will  not 
reduce  the  overall  security  of  the 
facility,  its  employees,  visiting  vessels, 
or  ports.  The  Commandant  (G-MP)  may 
grant  a  waiver  with  or  without  written 
conditions  only  if  the  waiver  will  not 
reduce  the  overall  security  of  the 
facility,  its  employees,  visiting  vessels, 
or  port. 

§105.135    Equivalents. 

For  any  measure  required  by  this  part, 
the  facility  owner  or  operator  may 
propose  an  equivalent  as  provided  in 
§  1 01 . 1 30  of  this  subchapter. 

§  1 05.1 40    AKemative  Security  Program. 

(a)  A  facility  owner  or  operator  may 
use  an  Alternative  Security  Program 
approved  under  §  101.120  of  this 
subchapter  if: 

(1)  The  Alternative  Security  Program 
is  appropriate  to  that  facility; 

(2)  The  Alternative  Security  Program 
is  implemented  in  its  entirety. 

(b)  A  facility  owner  or  operator  using 
an  Alternative  Security  Program 
approved  under  §  101.120  of  this 
subchapter  must  complete  and  submit 
to  the  cognizant  COTP  a  Facility 
Vulnerability  and  Security  Measures 
Summary  (Form  CG-6025)  in  appendix 
A  to  part  105— Facility  Vulnerability 
and  Security  (CG-6025). 

§105.145    Maritime  Security  (MARSEC) 
Directive. 

Each  facility  owner  or  operator 
subject  to  this  part  must  comply  with 
any  instructions  contained  in  a 
MARSEC  Directive  issued  under 
§  101.405  of  this  subchapter. 

§105.150    Right  to  appeal. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  as  described  in  §  101.420  of  this 
subchapter. 
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Subpart  B— Facility  Security 
Requirements 

§  1 05.200    Owner  or  operator. 

(a)  Each  facility  owner  or  operator 
must  ensure  that  the  facility  operates  in 
compliance  with  the  requirements  of 
this  part. 

(b)  For  each  facility,  the  facility  owner 
or  operator  must: 

(1)  Define  the  security  organizational 
structure  and  provide  each  person 
exercising  security  duties  and 
responsibilities  within  that  structure  the 
support  needed  to  fulfill  those 
obligations; 

(2)  Designate,  in  writing,  by  name  or 
by  title,  a  Facility  Security  Officer  (FSO) 
and  identify  how  the  officer  can  be 
contacted  at  any  time; 

(3)  Ensure  that  a  Facility  Security 
Assessment  (FSA)  is  conducted; 

(4)  Ensure  the  development  and  ^ 
submission  for  approval  of  a  Facility 
Security  Plan  (FSP); 

(5)  Ensiure  that  the  facility  operates  in 
compliance  with  the  approved  FSP; 

(6)  Ensure  that  adequate  coordination 
of  security  issues  takes  place  between 
the  facility  and  vessels  that  call  on  it, 
including  the  execution  of  a  Declaration 
of  Security  (DoS)  as  required  by  this 
part; 

(7)  Ensure  coordination  of  shore  leave 
for  vessel  personnel  or  crew  change-out, 
as  well  as  access  through  the  facility  for 
visitors  to  the  vessel  (including 
representatives  of  seafarers'  welfare  and 
labor  organizations),  with  vessel 
operators  in  advance  of  a  vessel's 
arrival; 

(8)  Ensure,  within  12  hours  of 
notification  of  an  increase  in  MARSEC 
Level,  implementation  of  the  additional 
security  measures  required  for  the  new 
MARSEC  Level;  and 

(9)  Ensure  the  report  of  all  breaches  of 
security  and  security  incidents  to  the 
National  Response  Center  in  accordance 
with  part  101  of  this  subchapter. 

S  105.205    Facility  Security  Officer  (FSO). 

la)  General.  (1)  The  FSO  may  perform 
other  duties  within  the  owner's  or 
operator's  organization,  provided  he  or 
she  is  able  to  perform  the  duties  and 
responsibilities  required  ofthe  FSO. 

(2)  The  same  person  may  serve  as  the 
FSO  for  more  than  one  facility,  provided 
the  facilities  are  in  the  same  COTP  zone 
and  are  not  more  than  50  miles  apart. 

If  a  person  serves  as  the  FSO  for  more 
than  one  facility,  the  name  of  each 
facility  for  which  he  or  she  is  the  FSO 
must  be  listed  in  the  Facility  Security 
Plan  (FSP)  of  each  facility  for  which  or 
.  she  is  the  FSO. 

(3)  The  FSO  may  assign  security 
duties  to  other  facility  personnel; 


however,  the  FSO  retains  the 
responsibility  for  these  duties. 

(b)  Qualifications.  (1)  The  FSO  must 
have  general  knowledge,  through 
training  or  equivalent  job  experience,  in 
the  following: 

(U  Security  organization  of  the 
facility; 

(ii)  General  vessel  and  facility 
operations  and  conditions; 

(iii)  Vessel  and  facility  security 
measures,  including  the  meaning  and 
the  requirements  of  the  different 
N4ARSEC  Levels; 

(iv)  Emergency  preparedness, 
response,  and  contingency  planning; 

(v)  Security  equipment  and  systems, 
and  their  operational  limitations;  and 

(vi)  Methods  of  conducting  audits, 
inspections,  control,  and  monitoring 
techniques. 

(2)  In  addition  to  knowledge  and 
training  required  in  paragraph  (b)(1)  of 
this  section,  the  FSO  must  have 
knowledge  of  and  receive  training  in  the 
following,  as  appropriate: 

(i)  Relevant  international  laws  and 
codes,  and  recommendations; 

(ii)  Relevant  government  legislation 
and  regulations; 

(iii)  Responsibilities  and  functions  of 
local.  State,  and  Federal  law 
enforcement  agencies; 

(iv)  Risk  assessment  methodology; 

(v)  Methods  of  facility  seciuity 
surveys  and  inspections; 

(vi)  Instruction  techniques  for  security 
training  and  education,  including 
security  measiues  and  procedures; 

(vii)  Handling  sensitive  security 
information  and  security  related 
communications; 

(viii)  Current  security  threats  and 
patterns; 

(ix)  Recognizing  and  detecting 
dangerous  substances  and  devices; 

(x)  Recognizing  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(xi)  Techniques  used  to  circumvent 
security  measures; 

(xii)  Conducting  physical  searches 
and  non.-intrusive  inspections; 

(xiii)  Conducting  security  drills  and 
exercises,  including  exercises  with 
vessels;  and 

(xiv)  Assessing  security  drills  and 
exercises. 

(c)  Responsibilities.  In  addition  to 
those  responsibilities  and  duties 
specified  elsewhere  in  this  part,  the  FSO 
must,  for  each  facility  for  which  he  or 
she  has  been  designated: 

(1)  Ensure  that  the  Facility  Security 
Assessment  (FSA)  is  conducted; 

(2)  Ensure  the  development  and 
implementation  of  a  FSP; 

(3)  Ensure  that  an  annual  audit  is 
conducted,  and  if  necessary  if  the  FSA 
and  FSP  are  updated; 


(4)  Ensure  the  FSP  is  exercised  per 
§105.220  of  this  part; 

(5)  Ensure  that  regular  seciu'ity 
inspections  of  the  facility  are 
conducted; 

(6)  Ensure  the  security  awareness  and 
vigilance  of  the  facility  personnel; 

(7)  Ensure  adequate  training  to 
personnel  performing  facility  security 
duties; 

(8)  Ensure  that  occiurences  that 
threaten  the  security  of  the  facility  are 
recorded  and  reported  to  the  owner  or 
operator; 

(9)  Ensiu-e  the  maintenance  of  records 
required  by  this  part; 

(10)  Ensure  the  preparation  and  the 
submission  of  any  reports  as  required  by 
this  part; 

(11)  Ensure  the  execution  of  any 
required  Declarations  of  Security  with 
Vessel  Security  Officers; 

(12)  Ensiu-e  the  coordination  of 
seciuity  services  in  accordance  with  the 
approved  FSP; 

(13)  Ensure  that  security  equipment  is 
properly  operated,  tested,  calibrated, 
and  maintained; 

(14)  Ensiue  the  recording  and 
reporting  of  attainment  changes  in 
MARSEC  Levels  to  the  owner  or 
operator  and  the  cognizant  COTP; 

(15)  When  requested,  ensiu«  that  the 
Vessel  Security  Officers  receive 
assistance  in  confirming  the  identity  of 
visitors  and  service  providers  seeking  to 
board  the  vessel  through  the  facility; 

(16)  Ensure  notification,  as  soon  as 
possible,  to  law  enforcement  personnel 
and  other  emergency  responders  to 
permit  a  timely  response  to  any 
transportation  seciuity  incident; 

(17)  Ensure  that  the  FSP  is  submitted 
to  the  cognizant  COTP  for  approval,  as 
well  as  any  plans  to  change  the  facility 
or  facility  iiifrastructure  prior  to 
amending  the  FSP;  and 

(18)  Ensure  that  all  facility  personnel 
are  briefed  of  changes  in  security 
conditions  at  the  facility. 

§  1 05.21 0    Facility  personnel  with  security 
duties. 

Facility  personnel  responsible  for 
security  duties  must  have  knowledge, 
through  training  or  equivalent  job 
experience,  in  the  following,  as 
appropriate: 

(a)  Knowledge  of  current  security 
threats  and  patterns; 

(b)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(c)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(d)  Techniques  used  to  circumvent 
security  measures; 

(e)  Crowd  management  and  control 
techniques; 
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'  (f)  Security  related  communications; 

(g)  Knowledge  of  emergency 
procedures  and  contingency  plans; 

(h)  Operation  of  seciuity  equipment 
and  systems; 

(i)  Testing,  calibration,  and 
maintenance  of  security  equipment  and 
systems; 

(j)  Inspection,  control,  and  monitoring 
techniques; 

(k)  Relevant  provisions  of  the  Facility 
Security  Plan  (FSP); 

0)  Methods  of  physical  screening  of 
persons,  personal  effects,  baggage,  cargo, 
and  v.essel  stores;  and 

(m)  The  meaning  and  the 
consequential  requirements  of  the 
different  MARSEC  Levels. 

§  105.215    Security  training  for  all  other 
facility  personnel. 

All  other  facility  personnel,  including 
contractors,  whether  part-time,  full- 
time,  temporary,  or  permanent,  must 
have  knowledge  of,  through  training  or 
equivalent  job  experience,  in  the 
following: 

(a)  Relevant  provisions  of  the  Facility 
Security  Plan  (FSP); 

(b)  The  meaning  and  the 
consequential  requirements  of  the 
different  MARSEC  Levels  as  they  apply 
to  them,  including  emergency 
procedures  and  contingency  plans; 

(c)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(d)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security;  and 

Ce)  Techniques  used  to  circumvent 
security  measures. 

§  1 05.220    Drill  and  exercise  requirements. 

(a)  General.  Drills  and  exercises  must 
test  the  proficiency  of  facility  personnel 
in  assigned  security  duties  at  all 
MARSEC  Levels  and  the  effective 
implementation  of  the  Facility  Security 
Plan  (FSP).  They  must  enable  the 
Facility  Security  Officer  (FSO)  to 
identify  any  related  security 
deficiencies  that  need  to  be  addressed. 

(b)  Drills.— il)  The  FSO  must  ensure 
that  at  least  one  security  drill  is 
conducted  every  3  months.  Security 
drills  may  be  held  in  conjunction  with 
non-security  drills,  where  appropriate. 

(2)  Drills  must  test  individual 
elements  of  the  FSP,  including  response 
to  security  threats  and  incidents.  Drills 
should  take  into  account  the  types  of 
operations  of  the  facility,  facility 
personnel  changes,  the  type  of  vessel 
the  fecility  is  serving,  and  other  relevant 
circumstances.  Examples  of  drills 
include  unauthorized  entry  to  a 
restricted  area,  response  to  alarms,  and 
notification  of  law  enforcement 
authorities. 
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(3)  If  a  vessel  is  moored  at  the  facility 
on  the  date  the  facility  has  plaimed  to 
conduct  any  drills,  the  facility  cannot 
require  the  vessel  or  vessel  personnel  to 
be  a  part  of  or  participate  in  the 
facility's  scheduled  (kill. 

(c)  Exercises. — (1)  Exercises  must  be 
conducted  at  least  once  each  calendar 
year,  with  no  more  than  18  months 
between  exercises. 

(2)  Exercises  may  be: 
(i)  Full  scale  or  live; 
(ii)  Tabletop  simulation  or  seminar; 
(iii)  Combined  with  other  appropriate 

exercises;  or 

(iv)  A  combination  of  the  elements  in 
paragraphs  (c)(2)(i)  through  (iii)  of  this 
section. 

(3)  Exercises  may  be  facility-specific 
or  part  of  a  cooperative  exercise 
program  with  applicable  facility  and 
vessel  security  plans  or  comprehensive 
port  exercises. 

(4)  Each  exercise  must  test 
communication  and  notification 
procedxu^s,  and  elements  of 
coordination,  resource  availability,  and 
response. 

(5)  Exercises  are  a  full  test  of  the 
security  program  and  must  include 
substantial  and  active  participation  of 
FSOs,  and  may  include  government 
authorities  and  vessels  visiting  the 
facility.  Requests  for  participation  of 
Company  and  Vessel  Security  Officers 
in  joint  exercises  should  consider  the 
secm-ity  and  work  implications  for  the 
vessel. 

§  1 05.225    Facility  recordtceeping 
requirements. 

(a)  Unless  otherwise  specified  in  this 
section,  the  Facility  Security  Officer 
(FSO)  must  keep  records  of  the  activities 
as  set  out  in  paragraph  (b)  of  this  section 
for  at  least  2  years  and  make  them 
available  to  the  Coast  Guard  upon 
request. 

(b)  Records  required  by  this  section 
may  be  kept  in  electronic  format.  If  kept 
in  an  electronic  format,  they  must  be 
protected  against  unauthorized  deletion, 
destruction,  or  amendment.  The 
following  records  must  be  kept: 

(1)  Training.  For  each  security 
training  session,  the  date  of  each 
session,  duration  of  session,  a 
description  of  the  training,  and  a  list  of 
attendees; 

(2)  Drills  and  exercises.  For  each  drill 
or  exercise,  the  date  held,  description  of 
drill  or  exercise,  list  of  participants,  and 
any  best  practices  or  lessons  learned 
which  may  improve  the  Facility 
Security  Plan  (FSP); 

(3)  Incidents  and  breaches  of  security. 
For  each  incident  or  breach  of  security, 
the  date  and  time  of  occurrence, 
location  within  the  facility,  description 


of  incident  or  breaches,  to  whom  it  was 
reported,  and  description  of  the 
response; 

(4)  Changes  in  MARSEC  Levels.  For 
each  change  in  MARSEC  Level,  the<date 
and  time  of  notification  received,  and 
time  of  compliance  with  additional 
requirements; 

(5)  Maintenance,  calibration,  and 
testing  of  security  equipment.  For  each 
occurrence  of  maintenance,  calibration, 
and  testing,  record  the  date  and  time, 
and  the  specific  seciurity  equipment 
involved; 

(6)  Security  threats.  For  each  seciuity 
threat,  the  date  and  time  of  occurrence, 
how  the  threat  was  conununicated,  who 
received  or  identified  the  threat, 
description  of  threat,  to  whom  it  was 
reported,  and  description  of  the 
response; 

(7)  Declaration  of  Security  (DoS)  A 
copy  of  each  single-visit  DoS  and  a  copy 
of  each  continuing  DoS  for  at  least  90 
days  after  the  end  of  its  effective  period; 
and 

(8)  Annual  audit  of  the  FSP.  For  each 
armual  audit,  a  letter  certified  by  the 
FSO  stating  the  date  the  audit  was 
completed. 

(c)  Any  record  required  by  this  part 
must  be  protected  trom  unauthorized 
access  or  disclosure. 

§  1 05.230    Maritime  Security  (MARSEC) 
Leve\  coordination  and  implementation. 

(a)  The  facility  owner  or  operator 
must  ensure  the  facility  operates  in 
compliance  wiih.  the  security 
requirements  in  this  part  for  the 
MARSEC  Level  in  effect  for  the  port. 

(b)  When  notified  of  an  increase  in  the 
MARSEC  Level,  the  facility  owner  and 
operator  must  ensiu«: 

(1)  Vessels  moored  to  the  facility  and 
vessels  scheduled  to  arrive  at  the  facility 
within  96  hours  of  the  MARSEC  Level 
change  are  notified  of  the  new  MARSEC 
Level  and  the  Declaration  of  Security  is 
revised  as  necessary; 

(2)  The  facility  complies  with  the 
required  additional  security  measures 
within  12  hoiu-s;  and 

(3)  The  facility  reports  compliance  or 
noncompliance  to  the  COTP. 

(c)  For  MARSEC  Levels  2  and  3,  the 
Facility  Security  Officer  must  inform  all 
facility  personnel  about  identified 
threats,  and  emphasize  reporting 
procedures  and  stress  the  need  for 
increased  vigilance. 

(d)  An  owner  or  operator  whose 
facility  is  not  in  compliance  with  the 
requirements  of  this  section,  must 
inform  the  COTP  and  obtain  approval 
prior  to  interfacing  with  a  vessel  or 
continuing  operations. 

(e)  At  MARSEC  Level  3,  in  addiUon 
to  the  requirements  in  this  part,  a 
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facility  owner  or  operator  may  be 
required  to  implement  additional 
measures,  pursuant  to  33  CFR  part  6, 
160,  or  165,  as  appropriate,  which  may 
include  but  are  not  limited  to: 

(1)  Use  of  waterbome  security  patrol; 

(2)  Use  of  armed  security  persoimel  to 
control  access  to  the  facility  and  to 
deter,  to  the  maximum  extent  practical, 
a  transportation  security  incident;  and 

(3)  Examination  of  piers,  wharves, 
and  similar  structures  at  the  facility  for 
the  presence  of  dangerous  substances  or 
devices  luiderwater  or  other  threats. 

§105.235    Communications. 

(a)  The  Facility  Security  Officer  must 
have  a  means  to  effectively  notify 
facility  persoiuiel  of  changes  in  security 
conditions  at  the  facility. 

(b)  Conununication  systems  and 
procediues  must  allow  effective  and 
continuous  communications  between 
the  facility  security  personnel,  vessels 
interfacing  with  the  facility,  the 
cognizant  COTP,  and  national  and  local 
authorities  with  seci^rity 
responsibilities. 

(c)  At  each  active  facility  access  point, 
provide  a  means  of  contacting  police, 
security  control,  or  an  emergency 
operations  center,  by  telephones, 
cellular  phones,  and/or  portable  radios, 
or  other  equivalent  means. 

(d)  Facility  communications  systems 
must  have  a  backup  means  for  both 
internal  and  external  communications. 


§105.240 
vessels. 


Procedures  for  interfacing  with 


The  facility  owner  or  operator  must 
ensure  that  there  are  measures  for 
interfacing  with  vessels  at  all  MAR^C 
Levels. 

§  1 05.245    Declaration  of  Security  (DoS). 

(a)  Each  facility  owner  or  operator 
must  ensure  procedures  are  established 
for  requesting  a  DoS  and  for  handling 
DoS  requests  from  a  vessel. 

(b)  At  MARSEC  Level  1,  a  facility 
receiving  a  cruise  ship  or  a  manned 
vessel  carrying  Certain  Dangerous 
Cargo,  in  bulk,  must  comply  with  the 
following: 

(1)  Prior  to  the  arrival  of  a  vessel  to  • 
the  facility,  the  Facility  Security  Officer 
(FSO)  and  Master,  Vessel  Security 
Officer  (VSO),  or  their  designated 
representatives  must  coordinate  security 
needs  and  procedures,  and  agree  upon 
the  contents  of  the  DoS  for  the  period 

of  time  the  vessel  is  at  the  facility;  and 

(2)  Upon  the  arrival  of  the  vessel  at 
the  facility,  the  FSO  and  Master,  VSO, 
or  their  designated  representative,  must 
sign  the  written  DoS. 

(c)  Neither  the  facility  nor  the  vessel 
may  embark  or  disembark  passengers. 


nor  transfer  cargo  or  vessel  stores  until 
the  DoS  has  been  signed  and 
implemented. 

(d)  At  MARSEC  Levels  2  and  3,  the 
FSOs  of  facilities  interfacing  with 
maimed  vessels  subject  to  part  104  of 
this  subchapter  must  sign  and 
implement  DoSs. 

(e)  At  MARSEC  Levels  1  and  2,  FSOs 
of  facilities  that  frequently  interface 
with  the  same  vessel  may  implement  a 
continuing  DoS  for  multiple  visits, 
provided  that: 

(1)  The  DoS  is  valid  for  a  specific 
MARSEC  Level; 

(2)  The  effective  period  at  MARSEC 
Level  1  does  not  exceed  90  days;  and 

(3)  The  effective  period  at  MARSEC 
Level  2  does  not  exceed  30  days. 

(f)  When  the  MARSEC  Level  increases 
beyond  that  contained  in  the  DoS,  the 
continuing  DoS  is  void  and  a  new  DoS 
must  be  executed  in  accordance  with 
this  section. 

(g)  A  copy  of  all  currenUy  valid 
continuing  DoSs  must  be  kept  with  the 
Facility  Security  Plan. 

(h)  The  COTP  may  require,  at  any 
time,  at  any  MARSEC  Level,  any  facility 
subject  to  this  part  to  implement  a  DoS 
with  the  VSO  prior  to  any  vessel-to- 
facility  interface  when  he  or  she  deems 
it  necessary. 

§  1 05.250    Security  systems  and  equipment 
maintenance. 

(a)  Seciuity  systems  and  equipment 
must  be  in  good  working  order  and 
inspected,  tested,  calibrated,  and 
maintained  according  to  manufactiuers' 
recommendations . 

(b)  Security  systems  must  be  regularly 
tested  in  accordance  with  the 

^manufacturers'  recommendations;  noted 
iciencigifiorrected  promptly;  and  the 
resuTfsrecQpdBd  as  required  in  §  105.225 
of  this  subpart. 

(c)  The  FSP  must  include  procedures 
for  identifying  and  responding  to 
seciu-ity  system  and  equipment  failures 
or  malfunctions. 


§105.255 
control. 


Security  measures  for  access 


(a)  General.  The  facility  owner  or 
operator  must  ensure  the 
implementation  of  security  measures  to: 

(1)  Deter  the  unauthorized 
introduction  of  dangerous  substances 
and  devices,  including  any  device 
intended  to  damage  or  destroy  persons, 
vessels,  facilities,  or  ports; 

(2)  Secure  dangerous  substances  and 
devices  that  are  authorized  by  the  owner 
or  operator  to  be  on  the  facility;  and 

(3j  Control  access  to  the  facility. 

(b)  The  facility  owner  or  operator 
must  ensure  that: 

(1)  The  locations  where  restrictions  or 
prohibitions  that  prevent  unauthorized 


access  are  applied  for  each  MARSEC 
Level.  Each  location  allowing  means  of 
access  to  the  facility  must  be  addressed; 

(2)  The  identification  of  the  type  of 
restriction  or  prohibition  to  be  applied 
and  the  means  of  enforcing  them; 

(3)  The  means  of  identification 
required  to  allow  access  to  the  facility 
and  for  individuals  and  vehicles  to 
remain  on  the  facility  without  challenge 
are  established;  and 

(4)  The  identification  of  the  locations 
where  persons,  personal  effects  and 
vehicle  screenings  are  to  be  conducted. 
The  designated  screening  areas  should 
be  covered  to  provide  for  continuous 
operations  regardless  of  the  weather 
conditions. 

(c)  The  facility  owner  or  operator 
must  ensure  that  an  identification 
system  is  established  for  checking  the 
identification  of  facility  persoimel  or 
other  persons  seeking  access  to  the 
facility  that: 

(1)  Allows  identification  of  authorized 
and  imauthorized  persons  at  any 
MARSEC  Level; 

(2)  Is  coordinated,  when  practicable, 
with  identification  systems  of  vessels 
that  use  the  facility; 

(3)  Is  updated  regularly; 

(4)  Uses  disciplinary  measures  to 
discoiu'age  abuse; 

(5)  Allows  temporary  or  continuing 
access  for  facility  persoimel  and 
visitors,  including  seafarers*  chaplains 
and  union  representatives,  through  the 
use  of  a  badge  or  other  system  to  verify 
their  identity;  and 

(6)  Allows  certain  long-term,  fi^uent 
vendor  representatives  to  be  treated 
more  as  employees  than  as  visitors. 

(d)  The  facility  owner  or  operator 
must  establish  in  the  approved  Facility 
Security  Plan  (FSP)  the  frequency  of 
application  of  any  access  controls, 
particularly  if  they  are  to  be  applied  on 
a  random  or  occasional  basis. 

(e)  MARSEC  Level  1 .  The  facility 
owner  or  operator  must  ensure  the 
following  security  measures  are 
implemented  at  the  facility: 

(1)  Screen  persons,  baggage  (including 
cany-on  items),  personal  effects,  and 
vehicles,  including  delivery  vehicles  for 
dangerous  substances  and  devices  at  the 
rate  specified  in  the  approved  FSP; 

(2)  Conspicuously  post  signs  that 
describe  security  measures  currently  in 
effect  and  clearly  state  that: 

(i)  Entering  the  facility  is  deemed 
valid  consent  to  screening  or  inspection; 
and 

(ii)  Failure  to  consent  or  submit  to 
screening  or  inspection  will  result  in 
denial  or  revocation  of  authorization  to 
enter; 

(3)  Check  the  identification  of  any 
person  seeking  to  enter  the  facility, 
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including  vessel  passengers  and  crew, 
facility  employees,  vendors,  personnel 
duly  authorized  by  the  cognizant 
authority,  and  visitors.  This  check 
includes  confirming  the  reason  for  entry 
by  examining  at  least  one  of  the 
following: 

(i)  Joining  instructions; 

(ii)  Passenger  tickets; 

(iii)  Boarding  passes; 

(iv)  Work  orders,  pilot  orders,  or 
surveyor  orders; 

(v)  Government  identification;  or 

(vi)  Visitor  badges  issued  in 
accordance  with  an  identification 
system  required  in  paragraph  (c)  of  this 
section; 

(4)  Deny  or  revoke  a  person's 
authorization  to  be  on  die  facility  if  the 
person  is  unable  or  unwilling,  upon  the 
request  of  facility  personnel,  to  establish 
his  or  her  identity  or  to  accoimt  for  his 
or  her  presence.  Any  such  incident  must 
be  reported  in  compliance  with  this 
part; 

(5)  Designate  restricted  areas  and 
provide  appropriate  access  controls  for 
these  areas; 

(6)  Identify  access  points  that  must  be 
secured  or  attended  to  deter 
unauthorized  access; 

(7)  Deter  imauthorized  access  to  the 
facility  and  to  designated  restricted 
areas  within  the  facility; 

(8)  Screen  by  hand  or  device,  such  as 
x-ray,  all  unaccompanied  baggage  prior 
to  loading  onto  a  vessel;  and 

(9)  Secure  unaccompanied  baggage 
after  screening  in  a  designated  restricted 
area  and  maintain  seciirity  control 
during  transfers  between  the  facility  and 
a  vessel. 

.  (f)  MARSEC  Level  2.  hi  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  facility  owner  or  operator 
must  also  ensure  the  implementation  of 
additional  security  measures,  as 
specified  for  MARSEC  Level  2  in  their 
approved  FSP.  These  additional  security 
measures  may  include: 

(1)  Increasing  the  frequency  and  detail 
of  the  screening  of  persons,  baggage,  and 
personal  effects  for  dangerous 
substances  and  devices  entering  the 
facility; 

(2)  X-ray  screening  of  all 
unaccompanied  baggage; 

(3)  Assigning  ad^onal  personnel  to 
guard  access  points  and  patrol  the 
perimeter  of  the  facility  to  deter 
unauthorized  access; 

(4)  Limiting  the  number  of  access 
points  to  the  facility  by  closing  and 
seeming  some  access  points  and 
providing  physical  barriers  to  impede 
movement  through  the  remaining  access 
points; 

(5)  Denying  access  to  visitors  who  do 
not  have  a  verified  destination; 


(6)  Deterring  waterside  access  to  the 
facility,  which  may  include,  using 
waterbome  patrols  to  enhance  security 
around  the  facility;  or 

(7)  Screening  vehicles  and  their 
contents  for  dangerous  substances  and 
devices  at  the  rate  specified  for 
MARSEC  Level  2  in  the  approved  FSP. 

(g)  MARSEC  Level  3.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  and  MARSEC  Level  2,  the 
facility  owner  or  operator  must  ensure 
the  implementation  of  additional 
security  measures,  as  specified  for 
MARSEC  Level  3  in  their  approved  FSP. 
These  additional  security  measures  may 
include: 

(1)  Screening  all  persons,  baggage, 
and  personal  effects  for  dangerous 
substances  and  devices; 

(2)  Performing  one  or  more  of  the 
following  on  unaccompanied  baggage: 

(i)  Screen  imaccompanied  baggage 
more  extensively;  for  example,  x-raying 
from  two  or  more  angles; 

(ii)  Prepare  to  restrict  or  suspend 
handling  unaccompanied  baggage;  or 

(iii)  Refuse  to  accept  imaccompanied 
baggage; 

(3)  Being  prepared  to  cooperate  with 
responders  and  facilities; 

(4)  Granting  access  to  only  those 
responding  to  the  security  incident  or 
threat  thereof; 

(5)  Suspending  access  to  the  facility; 

(6)  Suspending  cargo  operations; 

(7)  Evacuating  the  facility; 

(8)  Restricting  pedestrian  or  vehicular 
movement  on  the  grounds  of  the  faciUty; 
or 

(9)  Increasing  seciuity  patrols  within 
the  facility. 

§  1 05.260    Security  measures  for  restricted 
areas. 

(a)  General.  The  facility  owner  or 
operator  must  ensure  the  designation  of 
restricted  areas  in  order  to: 

(1)  Prevent  or  deter  unauthorized 
access; 

(2)  Protect  persons  authorized  to  be  in 
the  facility; 

(3)  Protect  the  facility; 

(4)  Protect  vessels  using  and  serving 
the  facihty; 

(5)  Protect  sensitive  security  areas 
within  the  facility; 

(6)  Protect  security  and  surveillance 
equipment  and  systems;  and 

(7)  Protect  cargo  and  vessel  stores 
from  tampering. 

(b)  Designation  of  Restricted  Areas. 
The  facility  owner  or  operator  must 
ensure  restricted  areas  are  designated 
wdthin  the  facihty.  They  must  also 
ensure  that  all  restricted  areas  are 
clearly  marked  and  indicate  that  access 
to  the  area  is  restricted  and  that 
imauthorized  presence  within  the  area 


constitutes  a  breach  of  security.  The 
facility  owner  or  operator  may  also 
designate  the  entire  facility  as  a 
restricted  area.  Restricted  areas  must 
include,  as  appropriate: 

(1)  Shore  areas  immediately  .adjacent 
to  each  vessel  moored  at  the  facility; 

(2)  Areas  containing  sensitive  security 
information,  including  cargo 
documentation; 

(3)  Areas  containing  security  and 
surveillance  equipment  and  systems 
and  their  controls,  and  lighting  system 
controls;  and 

(4)  Areas  containing  critical  facility 
infrastructure,  including: 

(i)  Water  supplies; 
(ii)  Telecommunications; 
(iii)  Electrical  system;  and 
(iv)  Access  points  for  ventilation  and 
afr-conditioning  systems; 

(5)  Manufacturing  or  processing  areas 
and  control  rooms; 

(6)  Locations  in  the  facility  where 
access  by  vehicles  and  persoimel  should 
be  restricted; 

(7)  Areas  designated  for  loading, 
unloading  or  storage  of  cargo  and  stores; 
and 

(8)  Areas  containing  cargo  consisting 
of  dangerous  goods  or  hazardous 
substances,  including  certain  dangerous 
cargoes. 

(c)  The  owner  or  operator  must  ensure 
that  all  restricted  areas  have  clearly 
established  security  measures  to: 

(1)  Identify  which  facility  personnel 
are  authorized  to  have  access; 

(2)  Determine  which  persons  other 
than  facility  personnel  are  authorized  to 
have  access; 

(3)  Determine  the  conditions  under 
which  that  access  may  take  place; 

(4)  Define  the  extent  of  any  restricted 
area; 

(5)  Define  the  times  when  access 
restrictions  apply; 

(6)  Clearly  mark  all  restricted  areas 
and  indicate  that  access  to  the  area  is 
restricted  and  that  unauthorized 
presence  within  the  area  constitutes  a 
breach  of  security; 

(7)  Control  the  entry,  parking,  loading 
and  unloading  of  vehicles; 

(8)  Control  the  movement  and  storage 
of  cargo  and  vessel  stores;  and 

(9)  Control  unaccompanied  baggage  or 
personal  effects. 

(d)  MARSEC  Level  1 .  At  MARSEC 
Level  1 ,  the  facility  owner  or  operator 
must  ensure  the  implementation  of 
security  measures  to  prevent 
unauthorized  access  or  activities  within 
the  area.  These  security  measures  may 
include: 

(1)  Restricting  access  to  only 
authorized  personnel; 

(2)  Securing  all  access  points  not 
actively  used  and  providing  physical 
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barriers  to  impede  movement  through 
the  remaining  access  points; 

(3)  Assigning  personnel  to  control 
access  to  restricted  areas; 

(4)  Verifying  the  identification  and 
authorization  of  all  persons  and  all 
vehicles  seeking  entry; 

(5)  Patrolling  or  monitoring  the 
perimeter  of  restricted  areas; 

(6)  Using  security  personnel, 
automatic  intrusion  detection  devices, 
siuveillance  equipment,  or  surveillance 
systems  to  detect  unauthorized  entry  or 
movement  within  restricted  areas: 

(7)  Directing  the  parking,  loading,  and 
unloading  of  vehicles  within  a  restricted 
area; 

(8)  Controlling  unaccompanied 
baggage  and  or  personal  effects  after 
screening; 

(9)  Designating  restricted  areas  for 
performing  inspections  of  cargo  and 
vessel  stores  while  awaitii^  loading; 
and 

(10)  Designating  temporary  restricted 
areas  to  accommodate  facility 
operations.  If  temporary  restricted  areas 
are  designated,  the  FSP  must  include  a 
requirement  to  conduct  a  security  sweep 
of  the  designated  temporary  restricted 
area  both  before  and  after  the  area  has 
been  established. 

(e)  MARSEC  Level  2.  In  addition  to  the 
security  measiu^s  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  facility  owner  or  operator 
must  also  ensure  the  implementation  of 
additional  security  measxu^s,  as 
specified  for  MARSEC  Level  2  in  their 
approved  FSP.  These  additional  seciuity 
measiu-es  may  include: 

(1)  Increasing  the  intensity  and 
frequency  of  monitoring  and  access 
controls  on  existing  restricted  access 
areas; 

(2)  Enhancing  the  effectiveness  of  the 
barriers  or  fencing  siurounding 
restricted  areas,  by  the  use  of  patrols  or 
automatic  intrusion  detection  devices; 

(3)  Reducing  the  nimiber  of  access 
points  to  restricted  areas,  and  enhancing 
the  controls  applied  at  the  remaining 
accesses; 

(4)  Restricting  parking  adjacent  to 
vessels; 

(5)  Further  restricting  access  to  the 
restricted  areas  and  movements  and 
storage  within  them; 

(6)  Using  continuously  monitored  and 
recorded  surveillance  equipment; 

(7)  Enhancing  the  number  and 
frequency  of  patrols,  including 
waterbome  patrols  imdertaken  on  the 
boundaries  of  the  restricted  areas  and 
within  the  areas;  or 

(8)  Establishing  and  restricting  access 
to  areas  adjacent  to  the  restricted  areas. 

(0  MARSEC  Level  3.  \a  addition  to  the 
security  measures  required  for  MARSEC 


Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  facility  owner  or 
operator  must  ensiue  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  their  approved  FSP.  These 
additional  security  measures  may 
include: 

(1)  Restricting  access  to  additional 
areas; 

(2)  Prohibiting  access  to  restricted 
areas,  or 

(3)  Searching  restricted  areas  as  part 
of  a  security  sweep  of  all  or  part  of  the 
facility. 

§  1 05.265    Security  measures  for  handling 
cargo. 

(a)  General.  The  facility  owner  or 
operator  must  ensure  that  security 
measiues  relating  to  cargo  handling, 
some  of  which  may  have  to  be  applied 
in  liaison  with  the  vessel,  are 
implemented  in  order  to: 

(1)  Deter  tampering; 

(2)  Prevent  cargo  that  is  not  meant  for 
carriage  from  being  accepted  and  stored 
at  the  facility; 

(3)  Identify  cargo  that  is  approved  for 
loading  onto  vessels  interfacing  with  the 
facility; 

(4)  Include  cargo  control  procedures 
at  access  points  to  the  facility; 

(5)  Identify  cargo  that  is  accepted  for 
temporary  storage  in  a  restricted  area 
while  awaiting  loading  or  pick  up; 

(6)  Restrict  the  entry  of  cargo  to  the 
facility  that  does  not  have  a  confirmed 
date  for  loading,  as  appropriate; 

(7)  Ensure  the  release  of  cargo  only  to 
the  carrier  specified  in  the  cargo 
documentation; 

(8)  Coordinate  security  measures  with 
the  shipper  or  other  responsible  party  in 
accordance  with  an  established 
agreement  and  procedures; 

(9)  Create,  update,  and  maintain  a 
continuous  inventory,  including 
location,  of  all  dangerous  goods  or 
hazardous  substances  from  receipt  to 
delivery  within  the  facility,  giving  the 
location  of  those  dangerous  goods  or 
hazardous  substances;  and 

(10)  Be  able  to  check  cargo  entering 
the  facility  for  dangerous  substances 
and  devices  at  the  rate  specified  in  the 
approved  Facility  Security  Plan  (FSP). 
Means  to  check  cargo  include: 

(i)  Visual  examination; 
(ii)  Physical  examination; 
(iii)  Detection  devices,  such  as 
scanners;  or 
(iv)  Canines. 

(b)  MARSEC  Level  1 .  At  MARSEC 
Level  1 ,  the  facility  owner  or  operator 
must  ensiu-e  the  implementation  of 
measiu^s  to: 

(1)  Routinely  check  cargo,  cargo 
transport  units,  and  cargo  storage  areas 


within  the  facility  prior  to,  and  during, 
cargo  handling  operations  to  deter 
tampering; 

(2)  Check  that  cargo,  containers,  or 
other  cargo  transport  units  entering  the 
facility  match  the  delivery  note  or 
equivalent  cargo  dociunentation; 

(3)  Screen  vehicles;  and 

(4)  Check  seals  and  other  methods 
used  to  prevent  tampering  upon 

,  entering  the  facility  and  upon  storage 
within  the  facility. 

(c)  MARSEC  Level  2.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  facility  owmer  or  operator 
must  also  ensure  the  implementation  of 
additional  security  measiu«s,  as 
specified  for  MARSEC  Level  2  in  the 
approved  FSP.  These  additional  seciuity 
measures  may  include: 

(1)  Conducting  check  of  cargo, 
containers  or  other  cargo  transport 
units,  and  cargo  storage  areas  within  the 
port  facility  for  demgerous  substances 
and  devices  to  the  facility  and  vessel; 

(2)  Intensifying  checks,  as 
appropriate,  to  ensure  that  only  the 
documented  cargo  enters  the  facility,  is 
temporarily  stored  there,  and  then 
loaded  onto  the  vessel; 

(3)  Intensifying  the  screening  of 
vehicles; 

(4)  Increasing  frequency  and  detail  in 
checking  of  seals  and  other  methods 
used  to  prevent  tampering; 

(5)  Segregating  inboima  cargo, 
outbound  cargo,  and  vessel  stores; 

(6)  Increasing  the  frequency  and 
intensity  of  visual  and  physical 
inspections;  or 

(7)  Limiting  the  niunber  of  locations 
where  dangerous  goods  and  hazardous 
substances,  including  certain  dangerous 
cargoes,  can  be  stored. 

(d)  MARSEC  Level  3.  In  addition  to 
the  security  measures  required  for 
MARSEC  Level  1  and  MARSEC  Level  2, 
at  MARSEC  Level  3,  the  facihty  owner 
or  operator  must  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  the  approved  FSP.  These 
additional  security  measiu^s  may 
include: 

(1)  Restricting  or  suspending  cargo 
movements  or  operations  within  all  or 
part  of  the  facility  or  specific  vessels; 

(2)  Being  prepared  to  cooperate  with 
responders  and  vessels;  or 

(3)  Verifying  the  inventory  and 
location  of  any  dangerous  goods  and 
hazardous  substances,  including  certain 
dangerous  cargoes,  held  within  the 
facility  and  their  location. 

§  1 05.270    Security  measures  for  delivery 
of  vessel  stores  and  bunlters. 

(a)  General.  The  facility  owner  or 
operator  must  ensure  that  security 
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measures  relating  to  the  delivery  of 
vessel  stores  and  bunkers  are 
implemented  to: 

Cl)  Check  vessel  stores  for  packagie 
iitBgrity; 

(2J  Prevent  vessel  stores  from  being 
accepted  without  inspection; 

(3)  Deter  tampering; 

(4)  For  vessels  that  routinely  use  a 
facility,  establish  and  execute  standing 
arrangements  between  the  vessel,  its 
suppliers,  and  a  facility  regarding 
notification  and  the  timing  of  deliveries 
and  their  documentation;  and 

(5)  Check  vessel  stores  by  the 
following  means: 

(i)  Visual  examination; 
j(ii)  Physical  examination; 
JGii)  Detection  devices,  such  as 

lers;  or 
tiv)  Canines. 

(b)  MARSEC  Level  1.  At  MARSEC 
Level  1 ,  the  facility  owner  or  operator 
must  ensme  the  implementation  of 
measiues  to: 

(1)  Screen  vessel  stores  at  the  rate 
specified  in  the  approved  Facility 
Security  Plan  (FSP); 

(2)  Require  advance  notification  of 
vessel  stores  or  bunkers  delivery, 
including  a  list  of  stores,  delivery 
vehicle  driver  information,  and  vehicle 
registration  information; 

(3)  Screen  delivery  vehicles  at  the 
frequencies  specified  in  the  approved 
FSP;  and 

(4)  Escort  delivery  vehicles  within  the 
facility  at  the  rate  specified  by  the 
approved  FSP. 

(c)  MARSEC  Level  2.  In  addition  to  the 
seciu-ity  measines  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  facility  owner  or  operator 
must  also  ensiue  the  implementation  of 
additional  security  measures,  as 
specified  for  MARSEC  Level  2  in  the 
approved  FSP.  These  additional  security 
measures  may  include: 

(1)  Detailed  screening  of  vessel  stores; 

(2)  Detailed  screening  of  all  delivery 
velucles; 

(3)  Coordinating  with  vessel 
personnel  to  check  the  order  against  the 
delivery  note  prior  to  entry  to  the 
facility; 

(4)  Ensuring  delivery  vehicles  are 
escorted  within  the  fecility;  or 

(5)  Restricting  or  prohibiting  the  entry 
of  vessel  stores  that  will  not  leave  the 

■  facility  within  a  specified  period. 

(d)  MARSEC  Level  3.  In  addition  to 
the  security  measures  for  MARSEC 
Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  facility  owner  and 
opwator  must  ensiue  implementation  of 
additional  security  measures,  as 
specified  for  MARSEC  Level  3  in  the 
approved  FSP.  Examples  of  these 
additional  security  measures  may 
include: 


(1)  Checking  all  vessel  stores  more 
extensively; 

(2)  Restricting  or  suspending  delivery 
of  vessel  stores;  or 

(3)  Refusing  to  accept  vessel  stores  on 
the  facility. 

§  1 05.275    Security  measures  for 
monitoiing. 

(a)  General.  The  facility  owner  or 
operator  must  ensiure  the 
implementation  of  security  measures  in 
this  section  and  have  the  capability  to 
continuously  monitor,  through  a 
combination  of  lighting,  security  guards, 
waterbome  patrols,  and  automatic 
intrusion-detection  devices,  or 

•  surveillance  equipment,  as  specified  in 
the  approved  Facility  Seciu-ity  Plan 
(FSP),  the: 

(1)  Facility  and  its  approaches,  on 
land  and  water; 

(2)  Restricted  areas  within  the  facility; 
and 

(3)  Vessels  at  the  facility  and  areas 
surroimding  the  vessels. 

(b)  MARSEC  Level  1 .  At  MARSEC 
Level  1 ,  the  facility  owner  or  operator 
must  ensure  the  security  measures  in 
this  section  are  implemented  at  all 
times,  including  the  period  from  sunset 
to  sunrise  and  periods  of  limited 
visibility.  For  each  facility,  ensiue 
monitoring  capability  that: 

(1)  When  automatic  intrusion- 
detection  devices  are  used,  activates  an 
audible  or  visual  alarm,  or  both,  at  a 
location  that  is  continuously  attended  or 
monitored; 

(2)  Is  able  to  function  continually, 
including  consideration  of  the  possible 
effects  of  weather  or  of  a  power 
disruption; 

(3)  Monitors  the  facility  area, 
including  shore  and  waterside  access  to 
it; 

(4)  Monitors  access  points,  barriers 
and  restricted  areas; 

(5)  Monitors  access  and  movements 
adjacent  to  vessels  using  the  facility, 
including  augmentation  of  lighting 
provided  by  the  vessel  itself;  and 

(6)  Limits  lighting  effects,  such  as 
glare,  and  their  impact  on  safety, 
navigation,  and  other  security  activities. 

(c)  MARSEC  Level  2.  In  addition  to  the 
security  measures  for  MARSEC  Level  1 
in  this  section,  at  MARSEC  Level  2,  the 
facility  owner  or  operator  must  also 
ensure  the  implementation  of  additional 
security  measures,  as  specified  for 
MARSEC  Level  2  in  the  approved  FSP. 
These  additional  measures  may  include: 

(1)  Increasing  the  coverage  and 
intensity  of  surveillance  equipment, 
including  the  provision  of  additional 
surveillance  coverage; 

(2)  Increasing  the  frequency  of  foot, 
vehicle  or  waterbome  patrols; 


(3)  Assigning  additional  security 
personnel  to  monitor  and  patrol;  or 

(4)  Increasing  the  coverage  and 
intensity  of  lighting,  including  the 
provision  of  additional  lighting  and 
coverage. 

(d)  MARSEC  Level  3.  In  addition  to 
the  security  measures  for  MARSEC 
Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  facility  owner  or 
operator  must  also  ensure 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  the  approved  FSP.  These 
additional  security  measures  may 
include: 

(1)  Switching  on  all  lighting  within, 
or  illuminating  the  vicinity  of,  the 
facility; 

(2)  Switching  on  all  surveillance 
equipment  capable  of  recording 
activities  within  or  adjacent  to  the 
facility; 

(3)  Maximizing  the  length  of  time 
such  surveillance  equipment  can 
continue  to  record;  or 

(4)  Complying  with  the  instructions 
issued  by  those  responding  to  the 
security  incident. 

S 1 05.280    Security  incident  procedures. 

For  each  MARSEC  Level,  the  facility 
owner  or  operator  must  ensure  the 
Facility  Security  Officer  and  facility 
security  personnel  are  able  to: 

(a)  Respond  to  security  threats  or 
breaches  of  security  and  maintain 
critical  facility  and  vessel-to-facility 
interface  operations; 

(b)  Evacuate  the  facility  in  case  of 
security  threats  or  breaches  of  security; 

(c)  Report  security  incidents  as 
required  in  §  101.305  of  this  subchapter; 

(d)  Brief  all  facility  personnel  on 
possible  threats  and  the  need  for 
vigilance,  soliciting  their  assistance  in 
reporting  suspicious  persons,  objects,  or 
activities;  and 

(e)  Secure  non-critical  operations  in 
order  to  focus  response  on  critical 
operations. 

§  1 05.285    Additional  requirements- 
passenger  and  ferry  facilities. 

(a)  At  MARSEC  Level  1 ,  die  owner  or 
operator  of  a  passenger  or  ferry  facility 
must  ensure,  in  coordination  with  a 
vessel  moored  at  the  facility,  that  the 
following  security  measures  are 
implemented  in  addition  to  the 
requirements  of  this  part: 

(1)  In  a  facility  with  no  public  access 
area  designated  under  §  105.106, 
establish  separate  areas  to  segregate 
unchecked  persons  and  personal  effects 
from  checked  persons  and  personal 
effects; 

(2)  Ensure  that  a  defined  percentage  of 
vehicles  to  be  loaded  aboard  are 
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screened  prior  to  loading,  in  accordance 
with  a  MARSEC  Directive  or  odier 
orders  issued  by  the  Coast  Guard; 

(3)  Ensure  that  aM  unaccompanied 
vehicles  to  be  loaded  on  passenger 
vessels  are  screened  prior  to  loading: 

(4)  Deny  passenger  access  to  restricted 
areas  unless  supervised  by  facility 
security  personnel;  and 

(5)  In  a  facility  with  a  public  access 
area  designated  under  §  105.106, 
provide  sufficient  security  personnel  to 
monitor  all  persons  within  the  area  and 
conduct  screening  of  persons  and 
personal  effects,  as  needed. 

(b)  At  MARSEC  Level  2.  in  addition 
to  the  requirements  for  MARSEC  Level 
1 ,  the  owner  or  operator  of  a  passenger 
or  ferry  facility  with  no  public  access 
area  designated  imder  §  105.106  must 
ensure  screening  of  additional 
passengers,  baggage,  and  vehicles  prior 
to  boarding  the  vessel  as  specified  in  the 
approved  FSP  and  Declaration  of 
Security. 

(c)  At  MARSEC  Level  3,  in  addition 
to  the  requirements  for  MARSEC  Level 
1  and  MARSEC  Level  2  and  in 
coordination  with  the  vessel  moored  at 
the  facility,  the  owner  or  operator  of  a 
passenger  or  ferry  facility  with  no 
public  access  area  designated  under 
§  105.106  must  ensure  the  following 
security  measiu^s: 

(1)  Screen  and  identify  all  persons; 

(2)  Screen  all  baggage;  and 

(3)  Assign  additional  secxurity 
personnel  and  patrols. 

§  1 05.290    Additional  requirements-cruise 
ship  terminals. 

At  aU  MARSEC  Levels,  in 
coordination  with  a  vessel  moored  at 
the  facility,  the  facility  owner  or 
operator  must  ensure  the  following 
security  measures: 

(a)  Screen  all  persons,  baggage,  and 
personal  effects  for  dangerous 
substances  and  devices; 

(b)  Check  the  identification  of  all 
persons  seeking  to  board  the  vessel. 
This  includes  confirming  the  reason  for 
boarding  by  examining  joining 
instructions,  passenger  tickets,  boarding 
passes,  government  identification  or 
visitor  badges,  or  work  orders; 

(c)  Designate  holding,  waiting,  or 
embarkation  areas  to  segregate  screened 
persons  and  their  personal  effects 
awaiting  embarkation  from  unscreened 
persons  and  their  personal  effects; 

(d)  Provide  additional  security 
personnel  to  designated  holding, 
waiting,  or  embarkation  areas;  and 

(e)  Deny  passenger  access  to  restricted 
areas  imless  supervised  by  facility  - 
security  personnel. 


§  1 05.295    Additional  requirements-Certain 
Dangerous  Cargo  (CDC)  facilities. 

^a)  At  all  MARSEC  Levels,  owners  or 
operators  of  CDC  facilities  must  ensure 
the  implementation  of  the  following 
security  measures  in  addition  to  the 
requirements  of  this  peul: 

(1)  Escort  all  visitors,  contractors, 
vendors,  and  other  non-facility 
employees  at  all  times  while  on  the 
facility,  if  access  identification  is  not 
provided.  Escort  provisions  do  not 
apply  to  prearranged  cargo  deliveries: 

(2)  Control  the  parking,  loading,  and 
unloading  of  vehicles  within  a  facility; 

(3)  Require  security  personnel  to 
record  or  report  their  presence  at  key 
points  during  their  patrols; 

(4)  Search  unmanned  or  unmonitored 
waterfi'ont  areas  for  dangerous 
substances  and  devices  prior  to  a 
vessel's  arrival  at  the  facility;  and 

(5)  Provide  an  alternate  or 
independent  power  source  for  security 
and  communications  systems. 

(b)  At  MARSEC  Level  2,  in  addiUon 
to  the  requirements  for  MARSEC  Level 
1,  owners  or  operators  of  CDC  facilities 
must  ensure  the  implementation  of  the 
following  security  measures: 

(1)  Release  cargo  only  in  the  presence 
of  the  Facility  Security  Officer  (FSO)  or 
a  designated  representative  of  the  FSO; 
and 

(2)  Continuously  guard  or  patrol 
restricted  areas. 

(c)  At  MARSEC  Level  3.  in  addition 
to  the  requirements  for  MARSEC  Level 
1  and  MARSEC  Level  2,  owners  or 
operators  of  CDC  facilities  must  ensure 
the  facilities  are  continuously  guarded 
and  restricted  areas  are  patrolled. 

§  1 05.296    Additional  requirements-barge 
fleeting  facilities. 

(a)  At  MARSEC  Level  1,  in  addition 
to  the  requirements  of  this  part,  an 
owner  or  operator  of  a  barge  fleeting 
facility  must  ensure  the  implementation 
of  the  following  security  measures: 

(1)  Designate  an  area  within  the 
fleeting  facility  to  segregate  those  barges 
canying  Certain  Dangerous  Cargoes  and 
cargoes  listed  in  46  CFR,  subchapters  D 
and  O  of  chapter  I,  title  46,  Code  of 
Federal  Regulations  or  Certain 
Dangerous  Cargoes  from  all  other  barges 
in  the  fleeting  facility; 

(2)  Maintain  a  current  list  of  vessels 
and  cargoes  in  the  designated  restricted 
area;  and 

(3)  Ensure  that  at  least  one  towing 
vessel  is  available  to  service  the  fleeting 
facility  for  every  100  barges  within  the 
facility. 

(b)  At  MARSEC  Level  2,  in  addition 
to  the  requirements  of  this  part  and 
MARSEC  Level  1  requirements,  an 
owner  or  operator  of  a  barge  fleeting 


facility  must  ensure  security  personnel 
are  assigned  to  monitor  or  patrol  the 
designated  restricted  area  within  the  , 
barge  fleeting  facility. 

(c)  At  MARSEC  Level  3,  in  addition 
to  the  requirements  of  this  part  and 
MARSEC  Level  2  requirements,  an 
owner  or  operator  of  a  barge  fleeting 
facility  must  ensure  that  both  land  and 
waterside  perimeters  of  the  designated 
restricted  area  within  the  barge  fleeting 
facility  are  continuously  monitored  or 
patrolled. 

Subpart  C— Facility  Security 
Assessment  (FSA) 

§105.300    General. 

(a)  The  Facifity  Security  Assessment 
(FSA)  is  a  written  document  that  is 
based  on  the  collection  of  background 
information,  the  completion  of  an  on- 
scene  survey  and  an  analysis  of  that 
information. 

(b)  A  common  FSA  may  be  conducted 
for  more  than  one  similar  facility 
provided  the  FSA  reflects  any  facility- 
specific  characteristics  that  are  unique. 

(cj  Third  parties  may  be  used  in  any 
aspect  of  the  FSA  if  they  have  the 
appropriate  skills  and  if  the  Facility 
Security  Officer  (FSO)  reviews  and 
accepts  their  work. 

(d)  Those  involved  in  a  FSA  must  be 
able  to  draw  upon  expert  assistance  in 
the  following  areas,  as  appropriate: 

(1)  Knowledge  of  current  security 
threats  and  patterns; 

(2)  Recognition  and  detection  of  •> 
dangerous  substances  and  devices; 

(3)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(4)  Techniques  used  to  circmnvent 
security  measures; 

(5)  Methods  used  to  cause  a  security 
incident; 

(6)  Effects  of  dangerous  substances 
and  devices  on  structures  and  facility 
services; 

(7)  Facility  seciuity  requirements; 

(8)  Facility  and  vessel  interface 
business  practices; 

(9)  Contingency  plaiming,  emergency 
preparedness,  and  response; 

(10)  Physical  security  requirements; 

(11)  Radio  and  telecommunications 
systems,  including  computer  systems 
and  networks; 

(12)  Marine  or  civil  engineering;  and 

(13)  Facility  and  vessel  operations. 

§105.305    Facility  Security  Assessment 
(FSA)  requirements. 

(a)  Background.  The  facility  owner  or 
operator  must  ensure  that  the  following 
backgroimd  information,  if  applicable, 
is  provided  to  the  person  or  persons 
who  wiU  conduct  the  assessment: 
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(1)  The  general  layout  of  the  facility, 
including: 

(!)  The  location  of  each  active  and 
inactive  access  point  to  the  facility; 

(ii)  The  number,  reliability,  and 
security  duties  of  facility  personnel; 

(iii)  Security  doors,  barriers,  and 
lighting; 

(iv)  The  location  of  restricted  areas; 

(v)  The  emergency  and  stand-by 
equipment  available  to  maintain 
essential  services; 

(vi)  The  maintenance  equipment, 
cargo  spaces,  storage  areas,  and 
unaccompanied  baggage  storage; 

(vii)  Location  of  escape  and 
evacuation  routes  and  assembly 
stations;  and 

(viU)  Existing  security  and  safety 
equipment  for  protection  of  personnel 
and  visitors; 

(2)  Response  procedures  for  fire  or 
other  emergency  conditions; 

(3)  Procedures  for  monitoring  facility 
and  vessel  personnel,  vendors,  repair 
technicians,  and  dock  workers; 

(4)  Existing  contracts  with  private 
security  companies  and  existing 
agreements  with  local  or  municipal 
agencies; 

(5)  Procediu^s  for  controlling  keys 
and  other  access  prevention  systems; 

(6)  Procedures  for  cargo  and  vessel 
stares  operations; 

(7)  Response  capability  to  security 
incidents; 

(8)  Threat  assessments,  including  the 
piupose  and  methodology  of  the 
assessment,  for  the  port  in  which  the 
facility  is  located  or  at  which  passengers 
embark  or  disembark; 

(9)  Previous  reports  on  seciuity  needs; 
and 

(10)  Any  other  existing  security 
procedures  and  systems,  equipment, 
communications,  and  facility  personnel. 

(b)  On-scene  survey.  The  facility 
owner  or  operator  must  ensure  that  an 
on-scene  siu^rey  of  each  facility  is 
conducted.  The  on-scene  survey 
examines  and  evaluates  existing  facility 
protective  measures,  procedures,  and 
operations  to  verify  or  collect  the 
information  required  in  paragraph  (a)  of 
this  section. 

(c)  Analysis  and  recommendations.  In 
conducting  the  FSA,  the  facility  owner 
or  operator  must  ensure  that  the  FSO 
analyzes  the  facility  background 
information  and  the  on-scene  survey, 
and  considering  the  requirements  of  this 
part,  provides  recommendations  to 
establish  and  prioritize  the  security 
measures  that  should  be  included  in  the 
FSP.  The  analysis  must  consider: 

(1)  Each  vulnerability  found  during 
the  on-scene  survey  including  but  not 
limited  to: 


(i)  Waterside  and  shore-side  access  to 
the  fecility  and  vessel  berthing  at  the 
facility; 

(ii)  Structviral  integrity  of  the  piers, 
facilities,  and  associated  structiues; 

(iii)  Existing  seciuity  measures  and 
procedures,  including  identification 
systems; 

(iv)  Existing  security  measures  and 
procedures  relating  to  services  and 
utilities; 

(v)  Measures  to  protect  radio  and 
telecommimication  equipment, 
including  computer  systems  and 
networks; 

(vi)  Adjacent  areas  that  may  be 
exploited  during  or  for  an  attack; 

(vii)  Areas  that  may,  if  damaged  or 
used  for  illicit  observation,  pose  a  risk 
to  people,  property,  or  operations 
writhin  the  facility; 

(viii)  Existing  agreements  with  private 
security  companies  providing  uraterside 
and  shore-side  security  services; 

(ix)  Any  conflicting  policies  between 
safety  and  seciuity  measures  and 
procedures; 

(x)  Any  conflicting  facility  operations 
and  seciuity  duty  assignments; 

(xi)  Any  enforcement  and  persoimel 
constraints; 

(xii)  Any  deficiencies  identified 
during  daily  operations  or  training  and 
drills;  and 

(xiii)  Any  deficiencies  identified 
following  security  incidents  or  alerts, 
the  report  of  seciuity  concerns,  the 
exercise  of  control  measures,  or  audits; 

(2)  Possible  seciuity  threats,  including 
but  not  limited  to: 

(i)  Damage  to  or  destruction  of  the 
facility  or  of  a  vessel  moored  at  the 
facility; 

(ii)  Hijacking  or  seizure  of  a  vessel 
moored  at  the  facility  or  of  persons  on 
board; 

(iii)  Tampering  with  cargo,  essential 
equipment  or  systems,  or  stores  of  a 
vessel  moored  at  the  facility; 

(iv)  Unauthorized  access  or  use 
including  the  presence  of  stowaways; 

(v)  Smuggling  dangerous  substances 
and  devices  to  the  facility; 

(vi)  Use  of  a  vessel  moored  at  the 
facility  to  carry  those  intending  to  cause 
a  security  incident  and  their  equipment; 

(vii)  Use  of  a  vessel  moored  at  tne 
facility  as  a  weapon  or  as  a  means  to 
cause  damage  or  destruction; 

(viii)  Blockage  of  entrances,  locks,  and 
approaches;  and 

(ix)  Nuclear,  biological,  radiological, 
explosive,  and  chemical  attack; 

(3)  Threat  assessments  by  Government 
agencies; 

(4)  Vulnerabilities,  including  human 
factors,  in  the  facility's  infrastructure, 
policies  and  procedures; 

(5)  Any  particular  aspects  of  the 
facility,  including  the  vessels  using  the 


facility,  which  make  it  likely  to  be  the 
target  of  an  attack; 

(6)  Likely  consequences  in  terms  of 
loss  of  life,  damage  to  property,  and 
economic  disruption,  including 
disruption  to  transportation  systems,  of 
an  attack  on  or  at  the  facility;  and 

(7)  Locations  where  access  restrictions 
or  prohibitions  will  be  applied  for  each 
MARSEC  Level. 

(d)  FSA  report.  (1)  The  facility  owner 
or  operator  must  ensure  that  a  written 
FSA  report  is  prepared  and  included  as 
part  of  the  FSP.  The  report  must 
contain: 

(i)  A  summary  of  how  the  on-scene 
survey  was  conducted; 

(ii)  A  description  of  existing  security 
measures,  including  inspection,  control 
and  monitoring  equipment,  personnel 
identification  documents  and 
communication,  alarm,  lighting,  access 
control,  and  similar  systems; 

(iii)  A  description  of  each 
vulnerability  found  during  the  on-scene 
survey; 

(iv)  A  description  of  security 
measures  that  could  be  used  to  address 
each  vulnerability; 

(v)  A  list  of  the  key  facility  operations 
that  are  important  to  protect;  and 

(vi)  A  list  of  identified  weaknesses, 
including  human  factors,  in  the 
infi-astructure,  policies,  and  procedures 
of  the  facility. 

(2)  A  FSA  report  must  describe  the 
following  elements  within  the  facility: 

(i)  Physical  security; 

(ii)  Structural  integrity; 

(iii)  Personnel  protection  systems; 

(iv)  Procediu^  policies; 

(v)  Radio  and  telecommunication 
systems,  including  computer  systems 
and  networks; 

(vi)  Relevant  transportation 
infrastructure;  and 

(vii)  Utilities. 

§  1 05.31 0    Submission  requirements. 

(a)  A  completed  FSA  report  must  be 
submitted  with  the  Facility  Security 
Plan  required  in  §  105.415  of  this  part. 

(b)  A  facility  owner  or  operator  may 
generate  and  submit  a  report  that 
contains  the  Facility  Security 
Assessment  for  more  than  one  facility 
subject  to  this  part,  to  the  extent  that 
they  share  similarities  in  design  and 
operations,  if  authorized  and  approved 
by  the  cognizant  COTP. 

Subpart  D— Facility  Security  Plan 
(FSP) 

§5.400    General. 

(a)  The  Facility  Security  Officer  (FSO) 
must  ensure  a  Facility  Security  Plan 
(FSP)  is  developed  and  implemented  for 
each  facility  for  which  he  or  she  is 
designated  as  FSO.  The  FSP: 
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(1)  Must  identify  the  FSO  by  name 
and  position,  and  provide  24-hour 
contact  information; 

(2)  Must  be  written  in  English; 

(3)  Must  address  each  vulnerability 
identified  in  the  Facility  Security 
Assessment  (PSA); 

(4)  Must  describe  secmity  measures 
for  each  MARSEC  Level;  and 

(5)  May  cover  more  than  one  facility 
to  the  extent  that  they  share  similarities 
in  design  and  operations,  if  authorized 
and  approved  by  the  cognizant  COTP. 

(b)  The  FSP  must  be  submitted  for 
approval  to  the  cognizant  COTP  in  a 
written  or  electronic  format.  Format  for 
submitting  the  FSP  electronically  can  be 
found  at  http://www.uscg.mil/HQ/MSC. 

(c)  The  FSP  is  sensitive  security 
information  and  must  be  protected  in 
accordance  with  49  CFR  part  1520. 

(d)  If  the  FSP  is  kept  in  an  electronic 
format,  procedures  must  be  in  place  to 
prevent  its  unauthorized  deletion, 
destruction,  or  amendment. 

§  1 05.405    Format  and  content  of  the 
Facility  Security  Plan  (FSP). 

(a)  A  facility  owner  or  operator  must 
ensure  that  the  FSP  consists  of  the 
individual  sections  listed  in  this 
paragraph  (a).  If  the  FSP  does  not  follow 
the  order  as  it  appears  in  the  list,  the 
facility  owner  or  operator  must  ensure 
that  the  FSP  contains  an  index 
identifying  the  location  of  each  of  the 
following  sections: 

(1)  Security  administration  and 
organization  of  the  facility; 

(2)  Personnel  training; 

(3)  Drills  and  exercises; 

(4)  Records  and  documentation; 

(5)  Response  to  change  in  MARSEC 
Level; 

(6)  Procedures  for  interfacing  with 
vessels; 

(7)  Declaration  of  Seciuity  (DoS); 

(8)  Communications; 

(9)  Security  systems  and  equipment 
maintenance; 

(10)  Security  measures  for  access 
control,  including  designated  public 
access  areas; 

(11)  Security  measures  for  restricted 
areas; 

(12)  Seciu-ity  measures  for  handling 
cargo; 

(13)  Security  measures  for  delivery  6f 
vessel  stores  and  bunkers; 

-   (14)  Seciuity  measures  for  monitoring; 

(15)  Security  incident  procedures; 

(16)  Audits  and  security  plan 
amendments; 

(17)  Facility  Security  Assessment 
(FSA)  report;  and 

(18)  Facility  Vulnerability  and 
Security  Measures  Summary  (Form  CG- 
6025)  in  appendix  A  to  part  105- 
Facility  Vulnerability  and  Security 
Measiues  Summary  (CG-6025). 


(b)  The  facility  owner  or  operator 
must  ensiue  that  the  FSP  describes  in 
detail  how  each  of  the  individual 
requirements  of  subpart  B  of  this  part 
will  be  met. 

(c)  The  Facility  Vulnerability  and 
Security  Measures  Summary  (Form  CG- 
6025)  must  be  completed  using 
information  in  the  FSA  concerning 
identified  vulnerabilities  and 
information  in  the  FSP  concerning 
security  measures  in  mitigation  of  these 
vulnerabilities. 

§  1 05.41 0    Submission  and  approval. 

(a)  On  or  before  December  29,  2003, 
each  facility  owner  or  operator  must 
either: 

(1)  Submit  one  copy  of  their  Facility 
Security  Plan  (FSP)  for  review  and 
approval  to  the  cognizant  COTP;  or 

(2)  If  implementing  a  Coast  Guard 
approved  Alternative  Security  Program, 
meet  the  requirements  in  §  101.120(b)  of 
this  subchapter. 

(b)  Facilities  constructed  on  or  after 
July  1,  2004,  must  comply  with  the 
requirements  in  paragraph  (a)  of  this 
section  60  days  prior  to  beginning 
operations. 

(c)  The  cognizant  COTP  will  examine 
each  submission  for  compliance  with 
this  part  and  either: 

(1)  Approve  it  and  specify  any 
conditions  of  approval,  returning  to  the 
submitter  a  letter  stating  its  acceptance 
and  any  conditions,  or 

(2)  Disapprove  it,  returning  a  copy  to 
the  submitter  with  a  brief  statement  of 
the  reasons  for  disapproval. 

(d)  An  FSP  may  be  submitted  and 
approved  to  cover  more  than  one  facility 
where  they  share  similarities  in  design 
and  operations,  if  authorized  and 
approved  by  the  cognizant  COTP. 

(e)  Each  facility  owner  or  operator 
that  submits  one  FSP  to  cover  two  or 
more  facilities  of  similar  design  and 
operation  must  address  facility-specific 
information  that  includes  the  design 
and  operational  characteristics  of  each 
facility  and  must  complete  a  separate 
Facility  Vulnerability  and  Security 
Measiu-es  Sununary  (Form  CG-6025),  in 
appendix  A  to  part  105 — Facility 
Vulnerability  and  Security  Measiues 
Summary  (CG-6025),  for  each  facility 
covered  by  the  plan. 

(f)  A  FSP  that  is  approved  by  the 
cognizant  COTP  is  valid  for  five  years 
from  the  date  of  its  approval. 

§  1 05.41 5    Amendment  and  audit. 

(a)  Amendments.  (1)  Amendments  to 
a  FSP  that  is  approved  by  the  cognizant 
COTP  may  be  initiated  by: 
(i)  The  facility  owner  or  operator;  or 
(ii)  The  cognizant  COTP  upon  a 
determination  that  an  amendment  is 


needed  to  maintain  the  facility's 
security.  The  cognizant  COTP,  who  will 
give  the  facility  owner  or  operator 
written  notice  and  request  that  the 
facility  owner  or  operator  propose 
amendments  addressing  any  matters 
specified  in  the  notice.  The  facility 
owner  or  operator  will  have  at  least  60 
days  to  submit  its  proposed 
amendments.  Until  amendments  are 
approved,  the  facility  owner  or  operator 
shall  ensure  temporary  security 
measures  are  implemented  to  the 
satisfaction  of  the  COTP. 

(2)  Proposed  amendments  must  be 
submitted  to  the  cognizant  COTP.  If 
initiated  by  the  facility  owner  or 
operator,  the  proposed  amendment  must 
be  submitted  at  least  30  days  before  the 
amendment  is  to  take  effect  unless  (he 
cognizant  COTP  allows  a  shorter  period. 
The  cognizant  COTP  will  approve  or 
disapprove  the  proposed  amendment  in 
accordance  with  §  105.415  of  this 
subpart. 

(3)  If  there  is  a  change  in  the  owner 
or  operator,  the  Facility  Security  Officer 
(FSO)  must  amend  the  Facility  Security 
Plan  (FSP)  to  include  the  name  and 
contact  information  of  the  new  facility 
ov»mer  or  operator  and  submit  the 
affected  portion  of  the  FSP  for  review 
and  approval  in  accordance  with 
§105.415  if  this  subpart. 

(b)  Audits.  (1)  The  FSO  must  ensure 
an  audit  of  the  FSP  is  performed 
annually,  beginning  no  later  than  one 
year  from  the  initial  date  of  approval, 
and  attach  a  letter  to  the  FSP  certifying 
that  the  FSP  meets  the  applicable 
requirements  of  this  part. 

(2)  The  FSP  must  be  audited  if  there 
is  a  change  in  the  facility's  ownership 
or  operator,  or  if  there  have  been  ^ 
modifications  to  the  facility,  including 
but  not  limited  to  physical  structure, 
emergency  response  procedures, 
security  measures,  or  operations. 

(3)  Auditing  the  FSP  as  a  result  of 
modifications  to  the  facility  may  be  ^ 
limited  to  those  sections  of  the  FSP 
affected  by  the  facility  modifications. 

(4)  Unless  impracticable  due  to  the 
size  and  nature  of  the  company  or  the 
facility,  personnel  conducting  internal 
audits  of  the  security  measures  specified 
in  the  FSP  or  evaluating  its 
imjplementation  must: 

(i)  Have  knowledge  of  methods  for 
conducting  audits  and  inspections,  and 
security,  control,  and  monitoring 
techniques; 

(ii)  Not  have  regularly  assigned 
seciu-ity  duties;  and 

(iii)  Be  independent  of  any  security 
measures  being  audited. 

(5)  If  the  results  of  an  audit  require 
amendment  of  either  the  FSA  or  FSP, 
the  FSO  must  submit,  in  accordance 
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with  §  105.415  of  this  subpart,  the  a  letter  certifying  that  the  amended  FSP  Appendix  A  to  Part  105— Facility 

amendments  to  the  cognizant  COTP  for  meets  the  applicable  requirements  of  Vulnerability  and  Security  Measures 

review  and  approval  no  later  than  30  this  part.  Summary  (Form  CG-6025) 
days  after  completion  of  the  audit  and 
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U.S.  DCPARTMENT  OF 
HOMELAf«)  SECURTTY 
U.S.  COAST  GUARD 
CG-6025  (05/03) 


FACILITY  VULNERABILITY  AND  SECURITY 
MEASURES  SUMMARY 


OMB  APPROVAL  NO. 
162S-0077 


f  Management  and  Budget,  Paperwork  Reduction  Project 


FAaUTY  IDENnnCATION 


1.  Name  of  Facility 


2.  Address  of  Facility 


6.  Typt  of  Operation  (ctieck  all  that  apply) 


3.  Latitude 


4.  Longitude 


5.  Captain  of  the  Port  Zone 


r*  Break  Buk 
r~  Dry  Bulk 
r"  Container 
f  RO  RO 


r  Petroleum  T  Certain  Dangerous  Cargo  T  Passengers  (Subchapter  M)      T  If  ottier,  explain  beksw: 

Fche    ical  r  Barge  Fleeting  f     a    enger    Ferrie 

r  IHGAWG  r~  Off  here    uppoit  f"    a   enger      ubchapter  K 

f~  Ei«>tosives  and  other  dangerous  cargo  F"  Military  Supply 


7a.  Vulnerability 


8a.  Selected  Security  Measures  (MARSEC  Level  1) 


9a.  Selected  Secunty  Measures  (MARSEC  Level  2) 


10a.  Selected  Security  Measures  (MARSEC  level  3) 


7a.  Vulnerability 


aa.  Selected  Secunty  Measures  (MARSEC  Level  I) 


9a.  Seleaed  Security  Measures  (MARSEC  Level  2) 


10a.  Selected  Secur«y  Measures  (MARSEC  Level  3) 


VULNERABILITY  AND  SECURITY  MEASURES 


VULNERABILITY  AND  SECURITY  MEASURES 


7b.  Vulnerability  Category 


r"  If  other,  explain 


8b.  Security  Measures  Category 


r"  If  other,  explain 


9b.  Security  Measures  Category 


r~  If  other,  enilain 


10b.  Secunty  Measures  Category 


I      If  other,  ei^lain 


7b.  Vulnerability  Category 


I      If  other,  ei^lain 


8b.  Security  Measures  Category 


I      If  other,  e^ilain 


9b.  Security  Measures  Category 


r"  If  other,  ei^in 


10b.  Security  Measures  Category 


r"  If  other,  explain 
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U.S.  DEPARTMENT  Of 
HOMELAND  SECURITY 
U.S.  COAST  GUARD 
CG-6025A  (05/03) 


VULlNfERABILITY  AND  SECURITY  MEASURES 
ADDENDUM 


OMB  APPROVAL  NO. 
162S-0077 


An  agency  may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to  a  collection  of  information  unless  It  displays  a  valid  0MB  control  number   The  Coast  Guard 
estimates  that  the  average  burden  for  this  report  is  60  minutes.  You  may  submit  any  comments  concerning  the  accuracy  of  this  burden  estimate  or  any  suggestions  for  reducing 
the  burden  to:  Commandant  (G-MP),  U.S.  Coast  Guard,  2100  2nd  St,  SW,  Vl/ashington  D.C  20593-0001  or  OfRce  of  Management  and  Budget,  Papervwxt  Reduction  Protect 
( 1625-0077),  Washington,  DC  20503.  This  form  may  only  be  used  in  addition  to  fbrni  CG-6025,  never  alohe. 


NAME  OF  FAaLmr  (Use  same  Name  as  Block  1.,  of  CG-6025) 


7a.  Vulnerability 


8a.  Selected  Security  Measures  (MARSEC  Level  1) 


9a.  Selected  Security  Measures  (MARSEC  Level  2) 


10a.  Selected  Security  Measures  (MARSEC  Level  3) 


7a.  Vulnerability 


8a.  Selected  Security  Measures  (MARSEC  Level  1) 


9a.  Selected  Security  Measures  (MARSEC  Level  2) 


10a.  Selected  Security  Measures  (MARSEC  Level  3) 


7a.  VulnerabiMy 


8a.  Selected  Security  Measures  (MARSEC  Level  1} 


9a.  Selected  Security  Measures  (MARSEC  Level  2) 


10a.  Selected  Security  Measures  (MARSEC  Level  3) 


7b  Vulnerability  Category 


r"  'f  <*>er,  ewlan 


8b.  Security  Measures  Category 


r  If  other,  eivlain 


9b.  Security  Measures  Category 


r  If  other,  eiplain 


10b.  Secutty  Measures  Category 


r  If  other,  eivlain 


7b.  Vulnerability  Category 


r*  If  other,  explain 


8b.  Security  Measures  Category 


r  If  other,  explain 


9b.  Security  Measures  Category 


f  If  other,  ei^n 


10b.  Security  Measures  Category 


r  If  other,  enilain 


7b.  Vulnerabikty  Category 


r"  If  other,  eivlain 


8b.  Security  Measures  Category 


-  I~  If  other,  eiQlam 


9b.  Security  Measures  Category 


r*  I'  other,  ei^m 


lOb.  Security  Measures  Category 


r  If  other,  eiQlain 
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INSTRUCTIONS  FOR  THE  CG-6025 

FACILITY  VULNERABILITY  AND  SECURITY  MEASURES  SUMMARY 

This  form  satisfies  the  requirements  for  Facility  Vulnerability  and  Security  Measures  Summary  submission  found  in  the  Code  of 
Federal  Regulations  for  Facility  Security.  Form  CG-6025A,  Vulnerability  and  Security  Measures  Addendum  may  be  used  as  a 
continuation  of  form  CG-6025,  w  order  to  submit  additional  vulnerabilities  and  security  measures.  If  a  facility  owner  or  operator 
submits  a  Facility  Vulnerability  and  Security  Measures  Summary  pertaining  to  more  than  one  facility,  form  CG-6025  shall  be 
submitted  to  document  each  additional  facility. 


BLOCK  1 
BLOCK  2 
BLOCK  3 

BLOCK 4 

BLOCK  5 

BLOCK  6' 
BLOCK  7a 
BLOCK  7b 


BLOCK  8a 


-Self-Explanatory. 

Street  Address. 

If  available,  provide  latitude  to  nearest  tenth 
of  a  minute. 

If  available,  provide  longitude  to  nearest 
tenth  of  a  minute. 

Provide  the  Captain  of  the  Port  Zone  from 
the  list  below  in  which  your  facility  resides. 
Their  respective  zones  are  described  in  33 
CFR  Part  3. 

Check  all  applicable  operations  that  are 
conducted  at  your  facility.  If  you  select 
other,  please  explain  in  the  box  provided. 

Enter  a  concise  description  of  a  vulnerability 
idenliTied  in  your  facility's  assessment. 
Provide  location  information  if  appropriate. 

Enter  the  vulnerability  identification  code 
from  the  KEY  to  categoricallj^  identify  the 
vulnerability  you  described.  More  than  one 
category  may  be  used.  If  you  select  other, 
please  explain  in  the  box  provided. 

Enter  a  concise  description  of  a  .selected 
security  measure  identified  in  the  plan  for 
MARSEC  Level  I  that  will  mitigate  the 
vulnerability  you  addressed. 


BL(X?K  8b  Enter  the   security   measures   identification 

code  from  the  KEY  to  categorically  identify 
the  security  measure  you  described.  More 
than  one  category  may  be  used.  If  you 
select  other,  please  explain  in  the  box 
provided. 

BLOCK  9a  Enter  a  concise  description   of  additional 

selected  security  measures,  if  any,  that  will 
be  applied  during  MARSEC  Level  2  that 
will  mitigate  the  vulnerability  you 
addressed. 

BLOCK  9b  Enter  the   security   measures   identification 

code  from  the  KEY  to  categorically  identify 
the  security  measure  you  described.  More 
than  one  category  may  be  used.  If  you 
select  other,  please  explain  in  the  box 
provided. 

BLOCK  lOa  Enter  a  concise  description  of  additional 
selected  security  measures,  if  any,  that  will 
be  applied  during  MARSEC  Level  3  that 
will  mitigate  the  vulnerability  you 
addressed. 

BLOCK  I  Ob  Enter  the  security  measures  identification 
code  from  the  KEY  to  categorically  identify 
the  security  measure  you  described.  More  , 
than  one  category  may  be  used.  If  you 
select  other,  please  explain  in  the  box 
provided. 


CAPTAIN  OF  THE  PORT  ZONE: 

Anchorage 

Baltimore 

Boston 

Buffalo 

Charleston 

Chicago 

Cleveland 

Corpus  Christ  i 

Detroit 

Ouluth 

Guam 

Hampton  Roads 


Honolulu 

Houston-Galveston 

Huntington 

Jacksonville 

Juneau 

Long  Island  Sound 

Los  Angeles/Long  Beach 

Louisville 

Memphis 

Miami 

Milwaukee 


Mobile 
Morgan  City 
New  Orleans 
New  York 
Paducah 
Philadelphia 
Pittsburgh 
Port  Arthur 
Portland,  ME 
Portland,  OR 
Providence 


Puget  Sound 
San  Diego 
-San  Francisco 
San  Juan 
Sault  Ste.  Marie 
Savannah 
St.  Louis 
Tampa 
Toledo 
Valdez 
Wilmington 
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VULNERABILITY  CATEGORY: 
Physical  Security 


PHS 


Structural  Integrity 

r 

Transportation  Infrastructure 


Utilities 


Radio  &  Telecommunications 


Personnel  Protection  Systems 

Procedural  Policies 

CoOTdination  and  Information  Sharing 


Preparedness 


STI 
TRI 
UTI 
RAT 

i 

PPS 

PRI^ 
CIS 

PRE 


SECURITY  MEASURES 

Access  Control 

Barriers 

Cargo  Control 

Communications 

Coordination 

Credentialing 

Detection 

Guard  Force 

IT  Security 

Inspections 

Intelligence 


ACC 

BAR 

CAC 

COM 

COR 

CRE 

DET 

GUF 

ITS 

INS 

INT 


KEY 


That  part  of  security  concerned  with  physical  measures 
designed  to  safeguard  personnel;  to  prevent  unauthorized 
access  to  equipment,  installations,  material,  and  documents; 
and  to  safeguard  them  against  terrorism,  espionage,  sabotage, 
damage,  and  theft. 

The  design  and  material  construction  characteristics  of  piers, 
facilities,  and  associated  structures. 

Infrastructure  that  may  be  exploited  during  an  attack,  other 
than  utilities. 

The  essentia]  equipment  and  services  that  are  vital  to  the 
operation  of  the  facility. 

That  part  of  security  concerned  with  measures  to  protect  radio 
and  telecommunication  equipment,  including  computer 
systems  and  networks. 

Equipment,  Gear,  or  Systems  designed  to  protect  facility 
personnel  (i.e.  weapons,  body  armor). 

Plans,  Policies,  and  Procedures  for  specific  operations. 

The  ability  to  coordinate  and  receive/share  information  with 
local/state/federal  agencies  and  other  commercial  entities. 

Implementation  of  Plans,  Policies,  and  Procedures  through 
Training,  Drills,  and  Exercises  conducted  to  improve  security 
awareness,  prevention,  and  response. 


Lighting 

LIT 

Patrols 

PAT 

Planning,  Policies,  &  Procedures 

PPP 

Redundancy             -^ 

RED 

Response 

RES 

Stand-off  Distance 

SOD 

Structural  Hardening 

STH 

Surveillance 

SUR 

Training 

TRA 

Vessels/Vehicles 

VEV 
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[FR  Doc.  03-16189  Filed  6-27-03;  8:45  am] 
BRiJNG  CODE  49ie-15-C 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  106 
IUSCG-2003-1475S] 
RIN  1625-AA68 

Outer  Continental  Shelf  Facility 
Security 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  interim  rule  with 
request  for  comments  and  notice  of 
meeting. 


SUMMARY:  This  interim  rule  provides 
security  measures  for  mobile  offshore 
drilling  units  (MODUs)  not  subject  to 
the  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974,  (SOLAS)  and 
certain  fixed  and  floating  facilities  on 
the  Outer  Continental  Shelf  (OCS)  other 
than  deep  water  ports.  For  the  purpose 
of  this  part.  non-SOLAS  MODUs  and 
certain  fixed  and  floating  facilities  on 
the  OCS  are  collectively  referred  to  as 
OCS  facilities.  This  rule  requires  the 
owners  or  operators  of  OCS  facilities  to 
designate  security  officers,  develop 
security  plans  based  on  security 
assessments,  implement  seciuity 
measures  specific  to  the  OCS  facility's 
operation  and  comply  with  Maritime 
Security  Levels.  This  interim  rule  is  one 
of  six  interim  rules  in  today's  Federal 
Register  that  comprise  a  new  subchapter 
on  the  requirements  for  maritime 
security  mandated  by  the  Maritime 
Transportation  Security  Act  of  2002. 
These  six  interim  rules  implement 
national  maritime  security  initiatives 
concerning  General  Provisions,  Area 
Maritime  Security  (ports).  Vessels, 
Facilities,  OCS  Facilities,  and  the 
Automatic  Identification  System.  Where 
appropriate,  they  align  these  domestic 
maritime  seciuity  requirements  with 
those  of  the  International  Ship  and  Port 
Facility  Security  (ISPS)  Code  and  recent 
amendments  to  SOLAS.  This  interim 
rule  will  benefit  persons  and  property 
by  requiring  security  plans  and 
procedures  to  prevent,  deter,  detect,  and 
respond  to  incidents  that  threaten  the 
security  of  OCS  facilities.  To  best 
understand  these  rules,  first  read  the 
one  titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792). 

DATES:  Effective  date.  This  interim  rule 
is  effective  fi-om  July  1,  2003  until 
November  25.  2003. 


Comments.  Comments  and  related 
material  must  reach  the  Docket 
_    Management  Facility  on  or  before  July 
31.  2003.  Comments  on  collection  of 
information  sent  to  the  Office  of 
Management  and  Budget  (OMB)  must 
reach  OMB  on  or  before  July  31.  2003. 

Meeting.  A  public  meeting  will  be 
held  on  July  23.  2003.  ft-om  9  a.m.  to  5 
p.m.,  in  Washington.  DC. 
ADDRESSES:  Comments.  To  make  sure 
that  your  comments  and  related  material 
are  not  entered  more  than  once  in  the 
docket,  please  submit  them  by  only  one 
of  the  following  means: 

(1)  Electronically  to  the  Docket 
Management  System  Web  site  at 
h  ttp://dms.  dot.gov; 

(2)  By  mail  to  the  Docket  Management 
Facility  (USCG-2003^14759).  U.S. 
Department  of  Transportation,  room 
PL-401.  400  Seventh  Street  SW., 
Washington.  DC  20590-0001; 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251;  or 

(4)  By  defivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

You  must  also  mail  comments  on 
collection  of  information  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  725 
17th  Street  NW.,  Washington,  DC  20503 
ATTN:  Desk  Officer.  U.S.  Coast  Guard. 

Meeting.  A  public  meeting  will  be 
held  on  July  23.  2003.  in  Washington, 
DC.  at  the  Grand  Hyatt  Washington.  DC 
1000  H  Street.  NW.,  Washington,  DC 
20001. 

Availability.  Electronic  forms  of  all 
comments  received  into  any  of  our 
dockets  can  be  searched  by  the  name  of 
the  individual  submitting  the  comment 
(or  signing  the  comment,  if  submitted 
on  behalf  of  an  association,  business, 
labor  unit,  etc.)  and  is  open  to  the 
public  without  restriction.  You  may  also 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  published  in  the  Federal 
Register  on  April  11.  2000  (65  FR 
19477-78),  or  you  may  visit  http:// 
dms.dot.gov/. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Lieutenant  Greg  Versaw  by  telephone 
202-267-1103.  toll-free  telephone  1- 
800-842-8740  ext.  7-1103.  or  electronic 
mail  msregs@comdt.uscg. mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 


SUPPLEMENTARY  INFORMATION:  Due  to  the 
short  timeframe  given  to  implement 
these  National  Maritime  Transportation 
Security  initiatives,  as  directed  by  the 
Maritime  Transportation  Security  Act 
(MTSA)  of  2002  (MTSA,  Pub.  L.  107- 
295.  116  STAT.  2064).  and  to  ensure  all 
comments  are  in  the  public  venue  for 
these  important  rulemakings,  we  are  not 
accepting  comments  containing 
protected  information  for  these  interim 
rules.  We  request  you  submit  comments, 
as  explained  in  the  Request  for 
Comments  section  below,  and  discuss 
your  concerns  or  support  in  a  manner 
that  is  not  security  sensitive.  We  also 
request  that  you  not  submit  proprietary 
information  as  part  of  yoiu  comment. 

"The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  ft-om  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
SW.,  Washington.  DC.  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  Your 
comments  will  be  considered  for  the 
final  rule  we  plan  to  issue  before 
November  25,  2003.  to  replace  this 
interim  rule.  If  you  choose  to  comment 
on  this  rule,  please  include  yoiu  name 
and  address,  identify  the  specific  docket 
number  for  this  interim  rule  (USCG- 
2003-14759).  indicate  the  specific 
heading  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  You  may  submit 
your  comments  and  material  by  mail, 
hand  delivery,  fax,  or  electronic  means 
to  the  Docket  Management  Facility  at 
the  address  under  ADDRESSES.  Please 
submit  yoiu-  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V■^ 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  interim  rule  in  view  of  them. 

Public  Meeting 

We  will  hold  a  public  meeting  on  July 
23.  2003,  in  Washington,  DC  at  the 
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Grand  Hyatt  Hotel,  at  the  address  listed 
under  ADDRESSES.  The  meeting  will  be 
from  9  a.m.  to  5  p.m.  to  discuss  all  of 
the  maritime  security  interim  rules,  and 
the  Automatic  Identification  System 
(AIS)  interim  rule  found  in  today's 
Federal  Register.  In  addition,  you  may 
submit  a  request  for  other  public 
meetings  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  another  one  would  be 
beneficial.  If  we  determine  that  other 
meetings  would  aid  this  rulemaking,  we 
will  hold  them  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rulemaking  and  are  making  this  interim 
rule  effective  upon  publication.  Section 
102(d)(1)  of  the  MTSA  requires  the 
publication  of  an  interim  rule  as  soon  as 
practicable  without  regard  to  the 
provisions  of  chapter  5  of  title  5,  U.S. 
Code  (Administrative  Procediue  Act). 
The  Coast  Guard  finds  that 
harmonization  of  U.S.  regulations  with 
maritime  seciuity  measures  adopted  by 
the  International  Maritime  Organization 
(IMO)  in  December  2002,  and  the  need 
to  institute  measures  for  the  protection 
of  U.S.  maritime  security  as  soon  as 
practicable,  furnish  good  cause  for  this 
interim  rule  to  take  effect  immediately 
under  both  the  Administrative 
Procedure  Act  and  section  808  of  the 
Congressional  Review  Act. 

Background  and  Purpose 

A  summary  of  the  Coast  Guard's 
regulatory  initiatives  for  maritime 
security  can  be  found  under  the 
Background  and  Purpose  section  in  the 
preamble  to  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives"  (USCG-2003- 
14792)  published  elsewhere  in  today's 
Federal  Register. 

Discussion  of  Comments  Addressing 
OCS  Facility  Issues  in  the  Notice  of 
Meeting 

For  a  discussion  of  comments  on  (XIS 
facilities  at  the  public  meetings  and  in 
the  docket,  see  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  hiitiatives"  (USCG-2003- 
14792)  published  elsewhere  in  today's 
Federal  Register. 

Discussion  of  Interim  Rule 

This  interim  rule  regulates  the  owners 
and  operators  of  OCS  facilities  to 
provide  security  to  these  OCS  facilities 
and  to  other  vessels  with  which  an  OCS 
faciUty  interfaces.  The  interim  rule  adds 
new  33  CFR  part  106,  OCS  Facility 


Security,  as  part  of  33  CFR.  Chapter  I, 
subchapter  H,  Maritime  Seciuity.  A 
general  description  of  the  process  used 
in  developing  subchapter  H  and  its 
component  parts  appears  in  the  interim 
rule  titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792). 

This  interim  rule  applies  to 
Certificated  Mobile  Offshore  Drilling 
Units  (MODUs)  that  are  not  subject  to 
International  Convention  for  Safety  of 
Life  at  Sea,  1974,  (SOLAS)  and  fixed  or 
floating  platforms  operating  on«the 
Outer  Continental  Shelf  that  host  more 
than  150  persons  for  12  horns  or  more 
during  each  24-hour  period 
continuously  for  30  days  or  more,  or 
produce  more  than  100,000  barrels  of  oil 
per  day,  and/or  produce  more  than  200 
million  cubic  feet  of  natural  gas  per  day. 
OCS  facilities  that  do  not  meet  these 
characteristics  may  still  be  required  to 
conduct  a  Facility  Seciu-ity  Assessment, 
develop  a  Facility  Security  Plan,  and 
implement  certain  security  measures  if 
the  cognizant  Coast  Guard  District 
Commander  makes  that  determination. 
That  determination  is  made  on  a  case- 
by-case  basis,  based  upon  unique  local 
conditions,  specific  intelligence 
information,  or  other  identifiable  and 
articulable  risk  factors  that  confirm  such 
actions  are  necessary  and  appropriate  to 
ensure  an  adequate  level  of  secxirity. 
This  requirement  would  be  issued  in  a 
Maritime  Security  Directive.  This 
interim  rule  does  not  apply  to 
deep  water  ports. 

Tne  MTSA  and  the  International  Ship 
and  Port  Facility  Seciuity  (ISPS)  Code 
use  different  terms  to  define  similar,  if 
not  identical,  persons  or  things.  These 
differing  terms  sometimes  match  up 
with  the  terms  used  in  subchapter  H, 
but  sometimes  they  do  not.  For  a  table 
of  the  terms  used  in  subchapter  H  and 
their  related  terms  in  the  MTSA  and  the 
ISPS  Code,  see  the  Discussion  of  Interim 
Rule  section  in  the  preamble  for  the 
interim  rule  titled  "Implementation  of 
National  Maritime  Security  Initiatives" 
{USCG-2003-14792),  published 
elsewhere  in  today's  Federal  Register. 

The  purpose  of  this  rulemaking  is  to 
require  certain  OCS  facilities  to  perform 
seciuity  assessments,  develop  security 
plans,  and  implement  security  measures 
and  procedures  to  reduce  the  risk  of  and 
to  mitigate  the  results  of  an  act  that 
threatens  the  security  of  the  OCS 
facility,  the  crew,  or  the  public.  This 
rulemaking  combines  international 
requirements  and  existing  domestic 
policy,  and  is  published  as  a  part  of  a 
new  subchapter  on  maritime  security. 
The  MTSA  mandates  that  OCS  facilities 
conduct  security  assessments  and 
develop  security  plans,  submit  these 


plans  within  6  months  of  publication  of 
this  interim  rule.  It  also  mandates  that 
each  OCS  facility  shall  be  in  compliance 
with  its  approved  security  plans  within 
12  months  of  the  publication  of  this 
interim  rule. 

Part  106  consists  of  four  subparts: 
subpart  A  (General),  subpart  B  (Security 
Requirements),  subpart  C  (OCS  FaciUty 
Security  Assessment),  and  subpart  D 
(OCS  Facility  Security  Plan).  The 
requirements  discussed  in  part  106  are 
consistent  with  similar  requirements  in 
parts  104  and  105  of  this  subchapter. 
These  interim  rules  include 
requirements  discussed  below. 

IVcuVers 

The  waiver  section  of  this  interim  rule 
establishes  procedures  for  OCS  facility 
owners  or  operators  who  wish  to  be 
relieved  of  complying  with  specific 
requirements  of  the  interim  rule  on  the 
grounds  that  those  requirements  are 
unreasonable  or  unnecessary. 

Equivalents 

The  equivalents  section  of  this 
interim  rule  establishes  procedures  for 
requesting  an  equivalency  to  the 
requirements  of  this  interim  rule. 
Equivalencies  are  intended  to  allow  an 
OCS  facility  owner  or  operator  to 
provide  an  alternative  provision  or 
arrangement  that  provides  the  same 
level  of  security  as  a  specific 
requirement  contained  within  this  part. 

Alternatives 

The  alternatives  section  of  this 
interim  rule  allows  OCS  facility  owners 
or  operators  to  implement  an 
Alternative  Security  Program  that  has 
been  reviewed  and  accepted  by  the 
Commandant  (G-MP)  to  meet  the 
requirements  of  this  part.  An 
Alternative  Security  Program  must  be 
comprehensive  and  must  be 
demonstrated  to  meet  the  intent  of  each 
section  of  this  part.  Owners  or  operators 
are  required  to  implement  an 
Alternative  Security  Program  in  its 
entirety  to  be  deemed  in  compliance 
with  this  part. 

Appeals 

The  appeals  section  of  this  interim 
,rule  establishes  the  procedures  for  OCS 
facility  owners  or  operators  who  are 
aggrieved  by,  and  wish  to  contest,  a 
Coast  Guard  decision  regarding  a  matter 
covered  by  this  interim  rule. 

Owner  or  Operator  Responsibilities 

The  owner  or  operator  of  a  facility  is 
generally  responsible  for  all 
requirements  imposed  by  this  part.  The 
owner  or  operator  must: 


39340 


Federal  Register / Vol.  68,  No.  126/Tuesday,  July  1.  2003 /Rules  and  Regulations 


•  Ensure  the  performance  of  all  OCS 
facility  security  duties; 

•  Define  the  security  organizational 
structure  for  each  OCS  facility  and 
provide  each  person  exercising  security 
duties  or  responsibilities  within  that 
structure  with  the  support  needed  to 
fulfill  those  obligations; 

•  Designate,  by  name  or  title,  a 
Company  Security  Officer  and  a  Facility 
Seciuity  Officer  for  each  OCS  facility; 

•  Ensure  that  a  Facility  Security 
Assessment  is  conducted; 

•  Ensure  the  development  and 
submission  for  approval  of  a  Facility 
Security  Plan. 

•  Ensure  that  the  OCS  facility 
operates  in  compliance  with  the 
approved  Facility  Security  Plan; 

•  Ensiue  that  adequate  coordination 
of  security  issues  takes  place  between 
the  OCS  facility  and  vessels,  including 
the  execution  of  a  Declaration  of 
Security; 

•  Ensure  that  security  communication 
is  readily  available; 

•  Ensure  coordination  with  and 
implementation  of  changes  in  MARSEC 
Level;  and 

•  Ensure  all  breaches  of  security  and 
security  incidents  are  reported. 

Company  Security  Officer  (CSO) 

This  interim  rule  requires  that  each 
OCS  facility  owner  or  operator  appoint 
a  Company  Security  Officer,  designated 
in  writing,  for  each  OCS  facility.  The 
Company  Seciuity  Officer  may  be  a  full- 
time  or  collateral  position.  A  Company 
Security  Officer  may  perform  other 
duties  within  the  owner  or  operator's 
organization  provided  he  or  she  is  able 
to  perform  the  duties  and 
responsibilities  required  of  tlie 
Company  Security  Officer. 

The  Company  Security  Officer  must 
have  a  general  knowledge  in  matters  of 
a  range  of  issues,  such  as  company 
security  administration  and 
organization,  relevant  laws  and 
regulations,  current  seciuity  threats  and 
patterns,  risk  assessment  methodology, 
and  conducting  audits,  inspections,  and 
control  procedures.  The  Company 
Security  Officer  may  delegate  his  or  her 
duties,  but  remains  responsible  for  the 
performance  of  those  duties.  The  duties 
of  the  Company  Seciuity  Officer 
include: 

•  Ensuring  that  a  Facility  Security 
Assessment  is  carried  out; 

•  Ensuring  that  a  Facility  Security 
Plan  is  developed,  approved, 
maintained,  and  implemented; 

•  Ensuring  that  the  Facility  Security 
Plan  is  modified  when  necessary; 

•  Ensuring  that  OCS  facility  security 
activities  are  audited  and  reviewed; 


•  Ensuring  the  timely  correction  of 
problems  identified  by  audits,  reviews, 
or  inspections; 

•  Ensuring  adequate  security  training; 
and 

•  Ensuring  communication  and 
cooperation  between  the  OCS  facility 
and  vessels. 

Facility  Security  Officer  (FSO) 

This  interim  rule  requires  that  the 
owner  or  operator  of  OCS  facilities 
appoint,  and  designate  in  writing,  a 
Facility  Security  Officer.  The  Facihty 
Security  Officer  may  be  a  full-time  or 
collateral  position.  The  Facility  Security 
Officer  must  have  a  general  knowledge 
in  a  range  of  issues  such  as  security 
administration  and  organization, 
relevant  laws  and  regulations,  current 
security  threats  and  patterns,  risk 
assessment  methodology,  and 
conducting  audits,  inspections,  and 
control  procedures.  The  most  important 
duties  a  Facility  Security  Officer  must 
perform  include  implementing  a 
Facility  Security  Plan,  ensuring  that 
adequate  training  is  provided  to  OCS 
facihty  personnel;  ensuring  that  the 
OCS  facility  operates  in  accordance 
with  the  plan  and  in  continuous 
compliance  with  part  106;  and 
periodically  auditing  and  updating  the 
Facility  Security  Assessment  and 
Facility  Security  Plan.  The  Facility 
Security  Officer  may  assign  security 
duties  to  other  OCS  facility  personnel; 
however,  the  Facility  Security  Officer 
remains  responsible  for  these  duties. 

Training 

Required  training  for  OCS  facility 
personnel  must  be  specified  in  the 
Facility  Security  Plan.  The  Coast  Guard 
will  not  require  specific  security 
training  courses  for  the  Facility  Security 
Officer  and  OCS  facility  personnel. 
While  formal  training  may  be 
appropriate,  we  are  not  mandating 
specifics.  OCS  facility  owners  or 
operators  must  certify  that  security 
personnel  are,  in  fact,  properly  trained 
to  perform  their  duties.  The  types  of 
training  required  must  also  be 
consistent  with  the  training 
requirements  described  in  this  part.  The 
Facility  Security  Officer  is  also  required 
to  ensure  that  OCS  facility  security 
persons  possess  necessary  training  to 
maintain  the  overall  security  of  the  OCS 
facility. 

Drill  and  Exercise  Requirements 

Exercises  are  required  to  ensure  the 
adequacy  of  the  Facility  Security  Plan 
and  are  required  to  be  conducted  at  least 
once  each  calendar  year,  with  no  more 
than  18  months  between  exercises. 
Drills,  which  are  smaller  in  scope  than 


exercises,  must  be  conducted  at  least 
every  3  months.  Exercises  may  be  OCS 
facility  specific,  or  as  part  of  a 
cooperative  exercise  program.  Exercises 
for  security  may  be  combined  with  other 
required  exercises,  as  appropriate. 

Security  Systems  and  Equipment 
Maintenance 

Procedures  and/or  policies  must  be 
developed  and  implemented  to  ensure 
security  systenls  and  equipment  are 
tested  and  operated  in  accordance  with 
the  instructions  of  the  manufacturer  and 
ready  for  use. 

Security  Measures 

Security  measures  for  specific 
activities  must  be  scalable  in  order  to 
provide  increasing  levels  of  security  at 
increasing  MARSEC  levels.  An  effective 
security  program  relies  on  detailed 
procedures  that  clearly  indicate  the 
preparation  and  prevention  activities 
that  will  occur  at  each  threat  level  and 
the  organizations,  or  personnel,  who  are 
responsible  for  carrying  out  those 
activities.  Security  Measures  must  be 
developed  for  the  following  activities: 

•  Security  measures  for  access 
control; 

•  Security  measures  for  restricted 
areas; 

•  Security  measures  for  delivery  of 
stores  and  industrial  supplies;  and 

•  Security  measures  for  monitoring. 

Declaration  of  Security  (DoS) 

This  interim  rule  requires  the 
execution  of  a  Declaration  of  Security 
under  certain  security  conditions.  A 
Declaration  of  Security  provides  a 
means  for  ensuring  that  critical  security 
concerns  are  properly  addressed  prior  to 
a  vessel-to-facility  interface.  Security 
must  be  properly  addressed  by 
delineating  responsibilities  for  security 
arrangements  and  procedures  between  a 
vessel  and  the  OCS  facility.  This 
obligation  is  similar  to  the  existing  U.S. 
practice  for  vessel-to-facility  oil  transfer 
procedures. 

Only  certain  vessels  carrying  Certain 
Dangerous  Cargoes,  in  bulk,  will 
complete  a  Declaration  of  Security  for 
every  evolution  regardless  of  the 
MARSEC  Level.  At  MARSEC  Levels  2 
and  3,  all  vessels  and  OCS  facilities 
would  need  to  complete  the  Declaration 
of  Security. 

OCS  facilities  that  frequently  receive 
the  same  vessel  may  execute  a 
continuing  Declaration  of  Security — a 
single  Declaration  of  Security  for 
multiple  visits. 

Each  Declaration  of  Security  must 
state  the  security  activities  for  which  the 
OCS  facility  and  vessel  are  responsible 
during  the  vessel-to-facility  interface. 
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Declarations  of  Security  must  be  kept  as 
part  of  the  OCS  facility's  recordkeeping. 

Security  Incident  Procedures 

Each  OCS  facility  must  develop 
security  incident  procedures  for 
responding  to  security  incidents.  The 
security  incident  procediues  must 
explain  the  OCS  facility's  reaction  to  an 
emergency,  including  the  notification 
and  coordination  with  loceil,  State,  and 
federal  authorities.  The  security 
incident  procedures  must  also  explain 
actions  for  securing  the  OCS  facility  as 
well  as  actions  for  evacuating 
passengers  and  crew. 

Facility  Security  Assessment  (FSA) 

This  interim  rule  requires  all 
appropriate  OCS  facilities  to  complete  a 
Facility  Security  Assessment,  which  is 
an  essential  part  of  the  process  of 
developing  and  updating  the  required 
Facility  Security  Plan.  The  Facility 
Security  Assessment  is  based  in  part  on 
an  on-scene  seciuity  survey,  which 
details  the  overall  assessment  of  the 
OCS  facility  including  any  existing 
security  measures,  and  includes  a 
written  report  documenting  the 
vulnerabilities  and  mitigation  strategies 
of  the  OCS  facility.  As  discussed  in  the 
interim  rule  "Implementation  of 
National  Maritime  Security  Initiatives" 
(USCG-2003-14792),  33  CFR  101.510, 
lists  the  various  assessment  tools  that 
may  be  used  to  meet  the  risk  assessment 
requirements  in  the  parts  104  through 
106  of  this  subchapter.  The  assessment 
tools  listed  are  sufficient  to  enable  the 
development  of  the  Facility  Seciu-ity 
Plan.  This  list  is  also  provided  to  ensure 
that  the  Facility  Security  Assessment  is 
consistent  with  other  modal 
assessments.  We  are  working  with  other 
agencies  to  develop  assessment  tools 
that  are  sensitive  to  the  diversity  of  the 
national  Marine  Transportation  System 
to  ensure  consistent  levels  of  security 
throughout  the  entire  system.  The 
designated  Company  Security  Officer 
must  conduct  the  on-scene  siuvey  by 
examining  and  evaluating  existing  OCS 
facility  protective  measures,  procedures, 
and  operations.  Using  the  information 
obtained  in  the  on-scene  survey,  the 
Company  Security  Officer  must  ensure 
the  completion  of  the  Facility  Security 
Assessment.  The  Facility  Security 
Assessment  identifies  and  evaluates,  in 
writing,  existing  security  measures;  key 
OCS  facility  operations;  the  likelihood 
of  possible  threats  to  key  OCS  facility 
operations;  and  weaknesses,  including 
hiunan  factors  in  the  infrastructure, 
policies,  and  procedures  of  the  OCS 
facility. 

The  Facility  Security  Assessment 
includes,  among  other  things,  a  written 


summary  of  how  the  assessment  was 
conducted,  each  vulnerability  foimd 
during  the  assessment,  and 
countermeasures  that  could  be  used  to 
address  each  vulnerability.  The  Facility 
Security  Assessment  must  be  reviewed 
and  updated  each  time  the  Facility 
Secimty  Plan  is  revised  and  when  the 
Facility  Security  Plan  is  submitted  for 
re-approval  every  five  years 

Facility  Security  Plan 

This  interim  rule  requires  each  OCS 
facility  owner  or  operator  to  develop  an 
effective  security  plan  that  incorporates 
detailed  preparedness,  prevention,  aind 
response  activities  for  each  MARSEC 
Level,  along  with  the  organizations  or 
personnel  responsible  for  carrying  out 
those  activities.  The  requirements 
discussed  in  this  part  are  consistent 
with  the  requirements  covered  in  parts 
104  and  105  of  this  subchapter. 

The  Facility  Security  Plan  is  a 
document,  written  in  English  that  is 
prepared  in  response  to  the  Facility 
Security  Assessment  and  approved  by 
the  Coast  Guard.  A  single  Facility 
Security  Plan  may  cover  more  than  one 
OCS  facility  to  the  extent  that  they  share 
physical  characteristics  and  operations, 
if  authorized  and  approved  by  the 
cognizant  District  Commander. 

In  addition  to  other  things,  the 
Facility  Secimty  Plan  must  respond 
specifically  to  any  recommendations 
made  by  the  Facility  Security 
Assessment;  must  describe,  for  each 
MARSEC  Level,  how  the  OCS  facility 
will  apply  the  security  measiues 
required  in  these  regulations;  must 
detail  the  organizational  structure  of 
security  for  the  OCS  facility;  must  detail 
the  responsibilities  of  all  OCS  facility 
personnel  with  a  security  duty;  must 
detail  the  OCS  facility's  relationships 
with  the  Company,  vessels  that  conduct 
operations  with  the  OCS  facility,  and 
relevant  authorities  with  a  security 
responsibility;  must  provide  for  regular 
audit  of  the  FSP  and  for  its  amendment 
in  response  to  experience  or  changing 
circumstances;  and  must  estabUsh  the 
procediu^s  needed  to  assess  the 
continuing  effectiveness  of  security 
procedures  and  all  seciuity-related 
equipment  and  systems,  including 
procedures  for  identifying  and 
responding  to  equipment  or  systems 
failing  or  malfunction. 

Submission  and  Approval  of  Security 
Plan 

The  Facility  Security  Plan,  including 
the  Facility  Security  Assessment  report 
must,  be  submitted  to  and  reviewed  by 
the  cognizant  District  Commander.  Once 
the  cognizant  District  Commander  finds 
that  the  plan  meets  the  seciu-ity 


requirements  in  part  106,  the  submitter 
will  receive  confirmation  via  an 
approval  letter. 

If  the  cognizant  District  Commander 
requires  more  time  than  is  indicated  in 
the  requirements  of  the  interim  rule  to 
review  a  submitted  Facility  Security 
Plan,  the  cognizant  District  Commander 
may  retimi  to  the  submitter  a  written 
acknowledgement  stating -that  the  Coast 
Guard  is  currently  reviewing  the 
Facility  Security  Plan  submitted  for 
approval,  and  that  the  OCS  facility  may 
continue  to  operate  so  long  as  the  OCS 
facility  remains  in  compliance  with  the 
submitted  Facility  Security  Plan. 

If  the  cognizant  District  Commander 
finds  that  the  FSP  does  not  meet  the 
security  requirements,  the  plan  would 
be  retiuned  to  the  OCS  facility  with 
either  an  approval  letter  stating 
conditions  of  the  approval,  or  a 
disapproval  letter  along  with  an 
explanation  of  why  the  plan  does  not 
meet  the  part  106  requirements. 

Security  plans  must  be  reviewed  by 
the  Coast  Guard  every  time: 

•  The  Facility  Security  Assessment  is 
altered; 

•  Failings  are  identified  during  an 
exercise  of  the  Facility  Secimty  Plan; 
and 

•  There  is  a  change  in  ownership  or 
operational  control  of  the  OCS  facility 
or  there  are  amendments  to  the  Facility 
Secimty  Plan. 

Regulatory  Assessment 

This  interim  rule  is  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  has  been 
reviewed  by  the  Office  of  Management 
emd  Budget  under  that  Order.  It  requires 
an  assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  that 
Order.  It  is  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
A  Regulatory  Assessment  is  available  in 
the  docket  as  indicated  under 
ADDRESSES.  A  summary  of  the 
Assessment  follows: 

Cost  Assessment 

For  the  purposes  of  good  business 
practice  or  regulations  promulgated  by 
other  Federal  and  State  agencies,  many 
companies  already  have  spent  a 
substantial  amount  of  money  and 
resources  to  upgrade  and  improve 
security.  The  costs  shown  in  this 
assessment  do  not  include  security 
measures  these  companies  have  already 
taken  to  enhance  security. 

The  Coast  Guard  realizes  that  every 
company  engaged  in  maritime 
commerce  will  not  implement  this 
interim  rule  exactly  as  presented  in  the 
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assessment.  Depending  on  each 
company's  choices,  some  compaaies 
could  spend  much  less  than  what  is 
estimated  herein  while  others  could 
spend  significantly  more.  In  general,  the 
-Coast  Guard  assume  that  each  company 
will  implement  this  interim  rule 
differently  based  on  the  types  of  OCS 
facilities  it  owns  or  operates  and 
whether  it  engages  in  international  or 
domestic  trade. 

This  interim  rule  will  affect  about  40 
OCS  facilities  under  U.S.  jurisdiction, 
(current  and  futiu«  facilities).  These 
OCS  facilities  engage  in  exploring  for, 
developing,  or  producing  oil,  natural 
gas,  or  mineral  resources.  To  determine 
the  nimiber  of  OCS  facilities,  we  used 
data  that  the  Mineral  Management 
Service  (MMS)  has  identified  as 
nationally  critical  OCS  oil  and  gas 
infiastructure.  These  OCS  facilities  meet 
or  exceed  any  of  the  following 
operational  threshold  characteristics: 

(1)  OCS  facility  hosts  more  than  150 
persons  for  12  hours  or  more  in  each  24- 
hour  period  continuously  for  30  days  or 
more; 

(2)  Production  greater  than  100,000 
(one  hundred  thousand)  barrels  of  oil 
per  day;  or 

(3)  Production  greater  than 
200.000,000  (two  hundred  million) 
cubic  feet  of  natural  gas  per  day. 

The  estimated  cost  of  complying  with 
the  interim  rule  is  Present  Value  (PV) 
$37  million  (2003-2012,  7  percent 
discount  rate).  In  the  first  year  of 
compliance,  the  cost  of  security 
assessments  and  plans,  training,  ' 
personnel,  and  paperwork  is  an 
estimated  $3  million  (non-discounted). 
Following  initial  implementation,  the 
•annual  cost  of  compliance  is  an 
estimated  $5  million  (non-discounted). 

Approximately  80  percent  of  the 
initial  cost  of  the  interim  rule  is  for 
assigning  and  establishing  Company 
Security  Officers  and  Facility  Security 
Officers,  12  percent  is  associated  with 


paperwork  creating  Facility  Security 
Assessments  and  Facility  Security 
Plans,  and  8  percent  of  the  cost  is 
associated  with  initial  training  (not 
including  quarterly  drills).  Following 
the  first  year,  approximately  58  percent 
of  the  cost  is  training  (including 
quarterly  drills),  42  percent  is  for 
Company  Security  Officers  and  Facility 
Security  Officers,  and  less  than  1 
percent  is  associated  with  paperwork. 
Aimual  training  (including  quarterly 
drills)  is  the  primary  cost  driver  of  OCS 
facility  security. 

We  estimated  approximately  3,200 
burden  hours  for  paperwork  during  the 
first  year  of  compliance  (40  hours  for 
each  Facility  Security  Assessment  and 
each  Facility  Security  Plan).  We 
estimated  approximately  160  burden 
hours  annually  following  full 
implementation  of  the  interim  rule  to 
update  Facility  Security  Assessments 
and  Facility  Security  Plans. 

We  estimated  the  cost  of  this  interim 
rule  to  be  minimal  in  comparison  to 
vessel  and  non-OCS  facility  security 
implementation.  This  interim  rule 
includes  only  personnel,  training,  and 
paperwork  costs  for  the  affected  OCS 
facility  population.  We  assume  the 
industry  is  adequately  prepared  with 
equipment  suited  to  be  used  for  security 
purposes  (lights,  radios, 
communications),  therefore  no  security 
equipment  installation,  upgrades,  or 
maintenance  will  be  required  for  this 
interim  rule. 

Benefit  Assessment 

This  interim  rule  is  one  of  six  interim 
rules  that  implement  national  maritime 
security  initiatives  concerning  General 
Provisions,  Area  Maritime  Security 
(ports).  Vessels,  Facilities,  OCS 
Facilities,  and  AIS.  The  Coast  Guard 
used  the  National  Risk  Assessment  Tool 
(N-RAT)  to  assess  benefits  that  would 
result  from  increased  security  for 
vessels,  facilities,  OCS  facilities,  and 


ports.  The  N-RAT  considers  threat, 
vulnerability,  and  consequences  for 
several  maritime  entities  in  various 
security-related  scenarios.  For  a  more 
detailed  discussion  on  the  N-RAT  and 
how  we  employed  this  tool,  refer  to 
Applicability  of  National  Maritime 
Security  Initiatives  in  the  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register.  For  this 
benefit  assessment,  the  Coast  Guard 
used  a  team  of  experts  to  calculate  a  risk 
score  for  each  entity  and  scenario  before 
and  after  the  implementation  of 
required  security  measures.  The 
difference  in  before  and  after  scores 
indicates  the  benefit  of  the  proposed 
action. 

The  Coast  Guard  recognized  that  the 
interim  rules  are  a  "family"  of  rules  that 
will  reinforce  and  support  one  another 
in  their  implementation.  The  Coast 
Guard  has  ensured,  however,  that  risk 
reduction  that  is  credited  in  one 
rulemaking  is  not  also  credited  in 
another.  For  a  more  detailed  discussion 
on  the  benefit  assessment  emd  how  the 
Coast  Guard  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
Benefit  Assessment  in  the  interim  rule 
titled  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register. 

The  Coast  Guard  determined  annual 
risk  points  reduced  for  each  of  the  six 
interim  rules  using  the  N-RAT.  The 
benefits  are  apportioned  among  the 
Vessel,  Facility,  OCS  Facility,  AMS,  and 
AIS  requirements.  As  shown  in  Table  1, 
the  implementation  of  OCS  Facility 
Security  Plans  for  the  affected 
population  reduces  13,288  risk  points 
annually  through  2012.  The  benefits 
attributable  for  part  101,  General 
Provisions,  were  not  considered 
separately  since  it  is  an  overarching      , 
section  for  all  the  parts. 


Table  l.— Annual  Risk  Points  Reduced  by  the  Interim  Rules 


Maritime  entity 


Facllltjes  

OCS  Facilities 
Port  Areas 

Total 


Annual  risk  points  reduced  by  rulemaking 


Vessel  secu- 
rity plans 


778.633 

,     2,025 

41 

587 


781.285 


Facility  secu- 
rity plans 


3,385 
469,686 


587 


473.659 


OCS  facility 
security  plans 


3,385 
9,903 


13.288 


AMS  plans 


3,385 
2,025 


129,792 


135,202 


AIS 


1,448 

105 
1,553 


Once  we  determined  the  annual  risk 
points  reduced,  we  discoimted  these 
estimates  to  their  present  value  (7 


percent  discount  rate,  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  We  presented  the  cost 


effectiveness,  or  dollars  per  risk  point 
reduced,  in  two  ways:  First,  we 
compared  the  first-year  cost  and  first- 
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year  benefit  because  first-year  cost  is  the 
highest  in  our  assessment  as  companies 
develop  security  plans  and  purchase 


equipment.  Second,  we  compared  the 
10-year  PV  cost  and  the  10-year  PV 


benefit.  The  results  of  oiu  assessment 
are  presented  in  Table  2. 


Table  2.— Rrst-Year  and  10-Year  PV  Cost  and  Benefit  of  the  Interim  Rules 


Item 


First- Year  Cost  (millions)  

First- Year  Benefit 

Rnst-Year  Cost  Effectiveness  ($/Risk  Point  Reduced) .. 

10-Year  PV  Cost  (millions)  

10-Year  PV  Benefit 

10- Year  PV  Cost  Effectiveness  ($/Risk  Point  Reduced) 

^  Cost  less  monetized  safety  benefit. 


Interim  mie 


Vessel  secu- 
rity plans 


$218 

781,285 

$279 

$1,368 

5,871.540 

$233 


Facility  secu- 
rity plans 


$1,125 
473,659 
$2,375 
$5,399 
3.559,655 
$1,517 


OCS  facility 
security  plans 


$3 

13,288 

$205 

$37 

99.863 

$368 


AMS  plans 


$120 
135.202 
$890 
$477 
1.016,074 
$469 


AIS1 


$41 

1,553 

$26,391 

$42 

11.671 

$3,624 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard  has 
considered  whether  this  interim  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50.000.  This 
interim  rule  does  not  require  a  general 
notice  of  proposed  rulemaking  and, 
therefore,  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act.  Although  this  interim 
rule  is  exempt,  the  Coast  Guard  has 
reviewed  it  for  potential  economic 
impacts  on  small  entities.  An  Initial 
Regulatory  Flexibility  Analysis 
discussing  the  impact  of  this  interim 
tule  on  small  entities  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

There  are  approximately  40  total 
current  and  future  OCS  facilities  ovraed 
by  5  large  companies  that  will  be 
affected  by  this  interim  rule.  Depending 
on  how  the  corporate  headquarters' 
operation  is  classified  and  whether  it  is 
oil  or  gas  specific,  these  companies  are 
generally  classified  under  the  North 
American  Industry  Classification 
System  (NAICS)  code  211111  or  221210. 
According  to  the  Small  Business 
Administration  guidelines  for  these 
industries,  a  company  with  less  than 
500  total  corporate  employees  is 
considered  a  small  entity.  The  entities 
affected  by  this  interim  rule  do  not 
qualify  as  small  entities  because  all  of 
them  have  more  than  500  employees. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  interim 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  If  you  think 


that  your  business,  organization,  or 
governmental  jurisdiction  qualifies  as  a 
small  entity  and  that  this  interim  rule 
will  have  a  significant  economic  impact 
on  it.  please  submit  a  comment  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  In  your 
comment,  explain  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  interim  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  interim  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
U  the  interim  rule  would  affect  your 
small  business,  organization,  or 
governmental  jiuisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
Lieutenant  Greg  Versaw,  Coast  Guard  by 
telephone  202-267-1103.  toll-free 
telephone  1-800-842-8740  ext.  7-1 103. 
or  electronic  mail 
msregs@comdt.uscg.mil.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  interim  rule  calls  for  a  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c), 


"collection  of  information"  comprises 
reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  other,  similar 
actions.  The  title  and  description  of  the 
information  collections,  a  description  of 
those  who  must  collect  the  information, 
and  an  estimate  of  the  total  annual 
burden  follow.  The  estimate  covers  the 
time  for  reviewing  instructions, 
searching  existing  sources  of  data, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection.  This  interim  rule 
modifies  an  existing  OMB-approved 
collection— 1625-0077  (formerly  2115- 
0551).  A  siunmary  of  the  revised 
collection  follows. 

Title:  Security  Plans  for  Ports,  Vessels, 
Facilities,  and  Outer  Continental  Shelf 
Facilities  and  Other  Security-Related 
Requirements. 

OMB  Control  Number:  1625-0077. 

Summary  of  the  Collection  of 
Information:  The  Coast  Guard  requires 
seciuity  standards  for  certain  non- 
SOLAS  Certificated  MODUs  and  fixed 
and  floating  OCS  platforms  engaged  in 
the  exploration,  production  and 
development  of  oil  and  mineral 
resources  on  the  OCS.  This  interim  rule 
provides  a  framework  to  ensiue 
adequate  security  planning,  drilling, 
and  communication  procedures  by 
requiring  OCS  facilities  to  develop  and 
submit  for  approval  Facility  Security 
Assessments  and  Facility  Seciuity 
Plans.  It  also  requires  the  use  of  a 
Declaration  of  Security  between  OCS 
facilities  and  certain  vessels. 

Need  for  Information:  The  primary 
need  for  information  is  to  identify  the 
adequate  security  mitigating  measures 
that  will  be  implemented  when  needed. 

Proposed  Use  of  Information:  The 
information  will  be  used  to  identify  and 
communicate  the  seciuity  mitigating 
measures  to  the  Coast  Guard  and 
necessary  personnel.  Declarations  of 
Security  will  be  used  to  identify  and 
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delineate  the  security  responsibilities 
between  an  OCS  facility  and  a  vessel. 

Description  of  the  Respondents:  OCS 
facilities  that  produce  100.000  (one 
hundred  thousand)  barrels  of  oil  per  day 
or  200,000.000  (two  hundred  million) 
cubic  feet  of  natural  gas  per  day  or  host 
more  than  150  persons  for  12  hours  or 
more  during  a  24-hour  period 
continuously  for  30  days  or  more. 

Number  of  Respondents:  40. 

Frequency  of  Response:  Varies. 

IniUal  OCS  Facility  Security 
Assessments  and  OCS  Facility  Security 
Plans  occur  the  first  year  the  OCS 
facility  is  onhne  with  updates  during 
each  following  year. 

Depending  on  the  OCS  facility  there 
.  may  be  additional  requirements  and 
reporting  frequencies. 

Burden  of  Response:  Development 
burden  for  the  Facility  Seciuity 
Assessments  and  Facility  Security  Plans 
are  estimated  to  be  80  hours  for  each 
OCS  facility.  Updating  the  assessments 
and  plans  is  estimated  to  be  4  hours  for 
some  facilities  and  2  hours  for  others. 
The  Declaration  of  Security  is  expected 
to  be  15  minutes  each. 

Estimate  of  Total  Annual  Burden: 
During  the  initial  year  the  burden  will 
be  3,200  hours.  The  average  annual 
reporting  burden  to  industry  is  160 
hours.  For  a  summary  of  all  revisions  to 
this  existing  OMB-approved  collection, 
refer  to  Collection  of  Information  in  the 
interim  rule  titled  "Implementation  of 
National  Maritime  Secimty  Initiatives" 
(USCG-2003-14792)  published 
elsewhere  in  today's  Federal  Register. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  have  submitted  a  copy  of 
this  interim  rule  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  collection  of  information. 
Due  to  the  circumstances  surrounding 
this  temporary  rule,  we  asked  for 
"emergency  processing"  of  our  request. 
We  received  OMB  approval  for  the 
collection  of  information  on  June  16, 
2003.  It  is  valid  imtil  December  31, 
2003. 

We  ask  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better;  whether  it  is  readily 
available  elsewhere;  how  acciu^te  oiu 
estimate  of  the  burden  of  collection  is; 
how  valid  our  methods  for  determining 
burden  are;  how  we  can  improve  the 
quality,  usefulness,  and  clarity  of  the 
information;  and  how  we  can  minimize 
the  burden  of  collection. 

If  you  submit  comments  on  the 
collection  of  information,  submit  them 
both  to  OMB  and  to  the  Docket 
Management  Facility  where  indicated 


under  ADDRESSES,  by  the  date  under 
DATES. 

You  need  not  respond  to  a  collection 
of  information  imless  it  displays  a 
ciurently  valid  control  niunber  from 
OMB.  We  received  OMB  approval  for 
the  collection  of  information  on  Jime  16, 
2003.  It  is  valid  until  December  31, 
2003. 

Federalism 

An  interim  rule  has  implications  for 
federalism  under  Executive  Order 
13132.  Federalism,  if  it  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  This  part 
applies  to  facilities  that  are  on  the  OCS, 
outside  the  jimsdiction  of  State  waters 
or  submerged  lands.  Nothing  in  this  part 
will  have  a  substantial  direct  effect  on 
State  or  local  governments,  nor  will  a 
substantial  direct  cost  of  compliance  be 
imposed  on  them.  We  have  analyzed 
this  interim  rule  under  Executive  Order 
13132  and  have  determined  that  it 
therefore  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
This  interim  rule  is  exempted  from 
assessing  the  effects  of  the  regulatory 
action  as  required  by  the  Act  because  it 
is  necessary  for  the  national  security  of 
the  United  States  (2  U.S.C.  1503(5)). 

Taking  of  Private  Property 

This  interim  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  interim  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  interim  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  While  this  interim  rule  is  an 


economically  significant  rule,  it  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  interim  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  interim  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a  "significant  regulatory 
action"  under  Executive  Order  12866,  it 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has  i 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

This  interim  rule  has  a  positive  effect 
on  the  supply,  distribution,  and  use  of 
energy.  The  interim  rule  provides  for 
seciu-ity  assessments,  plans,  procedures, 
and  standards,  which  will  prove 
beneficial  for  the  supply,  distribution, 
and  use  of  energy  at  increased  levels  of 
maritime  security. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979  (19 
U.S.C.  2501-2582)  prohibits  Federal 
agencies  from  engaging  in  any  standards 
or  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety  and  security,  are  not  considered 
unnecessary  obstacles.  The  Act  also 
requires  consideration  of  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  for  U.S.  standards.  We 
have  assessed  the  potential  effect  of  this 
interim  rule  and  have  detennined  that  it 
would  likely  create  obstacles  to  the 
foreign  commerce  of  the  United  States. 
However,  because  these  regulations  are 
being  put  in  place  in  order  to  further  a 
legitimate  domestic  objective,  to 
increase  the  security  of  the  United 
States,  any  obstacles  created  by  the 
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regulation  are  not  considered 
.   unnecessary  obstacles. 

Environment 

We  have  considered  the 
environmental  impact  of  this  interim 
rule  and  concluded  that  under  figure  2- 
1,  paragraph  (34)(a)  and  (34)(c),  of  • 
Commandant  Instruction  M16475.1D, 
this  interim  rule  is  categorically 
excluded  from  further  environmental 
documentation.  This  interim  rule 
concerns  security  assessments,  plans, 
training  for  persormel,  and  the 
establishment -of  security  positions  that 
will  contribute  to  a  higher  level  of 
marine  safety  and  seciuity  for  OCS 
facilities  extracting  oil  or  gas.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES  or 
SUPPLEMENTARY  INFORMATION. 

This  rulemaking  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
rulemaking  and  the  execution  of  this 
interim  rule  will  be  done  in  conjimction 
with  appropriate  State  coastal 
authorities.  The  Coast  Guard  will 
thwefore,  comply  with  the  requirements 
of  the  Coastal  Zone  Management  Act 
while  furthering  its  intent  to  protect  the 
coastal  zone. 

List  of  Subjects  in  33  CFR  Part  106 

Facilities,  Maritime  security.  Outer 
Continental  Shelf,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  adding  part 
106  to  subchapter  H  of  chapter  I  of  title 
33  of  the  CFR. 

PART  106— OUTER  CONTINENTAL 
SHELF  (OCS)  FACILITY  SECURITY 

Sutipart  A— General 

Sec. 

106.100  Definitions. 

106.105  Applicability. 

106.110  Compliance  dates. 

106.115  Compliance  documentation. 

106.120  Noncompliance. 

106.125  Waivers. 

106.130  Equivalents. 

106.135  Alternative  Security  Program. 

106.140  Maritime  Security  (MARSEC) 

Directive. 

106.145  Right  to  appeal. 

Subpart  B— Outer  Continental  Shelf  (OCS) 
Faclity  Security  Requirements 

106.200    Owner  or  operator. 
106.205    Company  Security  Officer  (CSO). 
106.210    Facility  Security  Officer  (FSO). 
106.215    Company  or  OCS  facility  personnel 

with  security  duties. 
106.220    Security  training  for  all  other  OCS 

facility  personnel. 
106.225    Drill  and  exercise  requirements. 
106.230    OCS  facility  recordkeeping 

requirements. 


106.235    Maritime  Security  (MARSEC)  Level 

coordination  and  implementation. 
106.240    Communications. 
106.245    Procedures  for  interfacing  with 

vessels. 
106.250    Declaration  of  Security  (DoS). 
106.255    Security  systems  and  equipment 

maintenance. 
106.260    Security  measures  for  access 

control. 
106.265    Security  measures  for  restricted 

areas. 
106.270    Security  measures  for  delivery  of 

stores  and  industrial  supplies. 
106.275    Security  measures  for  monitoring. 
106.280    Security  incident  procedures. 

Sub^rt  C— Outer  Continental  Shelf  (OCS) 
Facility  Security  Assessment  (FSA) 

106.300    General. 

106.305    Facility  Seciurity  Assessment  (FSA) 

requirements. 
106.310    Submission  requirements. 

SubfMrt  D— Outer  Continental  SheK  (OCS) 
Facility  Security  Plan  (FSP) 

106.400    General. 

106.405    Format  and  Content  of  the  Facility 

Security  Plan  (FSP). 
106.410    Submission  and  approval. 
106.415    Amendment  and  audit. 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-1, 
6.04-11,  6.14.  6.16,  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170. 


Subpart  A— General 
§106.100    Definitions. 

Except  as  specifically  stated  in  this 
subpart,  the  definitions  in  part  101  of 
this  subchapter  apply  to  this  part. 

§106.105    Applicatiility. 

The  requirements  in  this  part  apply  to 
owners  and  operators  of  any  fixed  of 
floating  facility,  including  MODUs  not 
subject  to  part  104  of  this  subchapter, 
operating  on  the  Outer  Continental 
Shelf  (OCS)  of  the  United  States  for  the 
purposes  of  engaging  in  the  exploration, 
development,  or  production  of  oil, 
natural  gas,  or  mineral  resources  that  are 
regulated  by  33  CFR  subchapter  N,  that 
meet  the  following  operating  conditions: 

(a)  Hosts  more  than  150  persons  for  12 
hours  or  more  in  each  24-hour  period 
continuously  for  30  days  or  more; 

(b)  Produces  greater  than  100,000 
barrels  of  oil  per  day;  or 

(c)  Produces  greater  than  200  million 
cubic  feet  of  natural  gas  per  day. 

§  106.1 10    Compliance  dates. 

(a)  On  or  before  December  29,  2003, 
each  Outer  Continental  Shelf  (OCS) 
facility  owner  or  operator  must  submit 
for  each  OCS  facility  a  Facility  Security 
Plan  (FSP)  described  in  subpart  D  of  this 
part  for  review  and  approval  to  the 
cognizant  District  Commander. 


(b)  On  or  before  Jime  25,  2004,  each 
OCS  facility  owner  or  operator  must  be 
operating  in  compliance  with  this  part. 

(c)  OCS  facilities  built  on  or  after  July 
1,  2004,  must  submit  for  approval  an 
FSP  60  days  prior  to  beginning 
operations. 

§  1 06.1 1 5    Compliance  documentation. 

Each  OCS  facility  owner  or  operator 
subject  to  this  part  must  ensure  that  no 
later  than  July  1,  2004,  that  copies  of  the 
following  dociunentation  are  available 
at  the  OCS  facility  and  are  made 
available  to  the  Coast  Guard  upon 
request: 

(a)  The  approved  FaciUty  Seciuity 
Plan  (FSP)  and  any  approved  revisions 
or  amendments  thereto,  and  a  letter  of 
approval  from  the  cognizant  District 
Commander  dated  within  the  last  5 
years; 

(b)  The  FSP  submitted  for  approval 
and  current  written  acknowledgment 
from  the  cognizant  District  Commander, 
stating  that  the  Coast  Guard  is  currently 
reviewing  the  FSP  submitted  for 
approval  and  that  the  OCS  facility  may 
continue  to  operate  so  long  as  the  OCS 
facility  remains  in  compliance  with  the 
submitted  FSP;  or 

(c)  For  OCS  facilities  operating  under 
a  Coast  Guard-approved  Alternative 
Seciuity  Program  as  provided  in 

§  106.135,  a  copy  of  die  Alternative 
Security  Program  the  OCS  facility  is 
using  and  a  letter  signed  by  the  OCS 
facility  owner  or  operator,  stating  which 
Alternative  Security  Program  the  OCS 
facility  is  using  and  certifying  that  the 
OCS  facility  is  in  full  compliance  with 
that  program. 

§  1 06.1 20    Noncompliance. 

When  an  OCS  facility  is  not  in 
compliance  with  the  requirements  of 
this  part,  the  OCS  facility  owner  or 
operator  must  notify  the  cognizant 
District  Commander  and  request  a 
waiver  to  continue  operations. 

§106.T25    Waivers. 

Any  OCS  facility  owner  or  operator 
may  apply  for  a  waiver  of  any 
requirement  of  this  part  that  the  OCS 
facility  owner  or  operator  considers 
unnecessary  in  light  of  the  nature  or 
operating  conditions  of  the  OCS  facility. 
A  request  for  a  waiver  must  be 
submitted  in  vvriting  with  justification 
to  the  cognizant  District  Commander. 
The  cognizant  District  Commander  may 
require  the  OCS  facility  owner  or 
operator  to  provide  additional  data  for. 
use  in  determining  the  validity  of  the 
requested  waiver.  The  cognizant  District 
Commander  may  grant  a  waiver,  in 
writing,  with  or  without  conditions  ordy 
if  the  waiver  will  not  reduce  the  overall 
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security  of  the  OCS  facility,  its 
personnel,  or  visiting  vessels. 

§106.130    Equivalents. 
For  any  measure  required  by  this  part. 
V  the  OCS  facility  owner  or  operator  may 
propose  an  equivalent,  as  provided  in 
§101.130  of  this  subchapter. 

§106.135    Attemative  Security  Program. 
An  OCS  facility  owner  or  operator 
may  use  an  Alternative  Security 
I*rogram  approved  imder  §  101.120  of 
this  subchapter  if: 

•    (a)  The  Alternative  Security  Program 
is  appropriate  to  that  OCS  facility; 

(b)  The  OCS  facility  does  not  serve 
vessels  on  international  voyages;  and 

(c)  The  Alternative  Security  Program 
is  implemented  in  its  entirety. 

§  1 06.1 40    IMaritime  Security  (MARSEC) 
Directive. 

All  OCS  facility  owners  or  operators 
subject  to  this  part  must  comply  with 
any  instructions  contained  in  a 
MARSEC  Directive  issued  under 
§  101.405  of  this  subchapter. 

§106.145    Right  to  appeal. 

Any  person  directly  affected  by  a 
decision  or  action  taken  under  this  part, 
by  or  on  behalf  of  the  Coast  Guard,  may 
appeal  as  described  in  §  101.420  of  this 
subchapter. 

Subpart  B— Outer  Continental  Shelf  ' 
(OCS)  Facility  Security  Requirements 

§  1 06.200    Owner  or  operator. 

(a)  Each  OCS  facility  owner  or 
operator  must  ensvue  that  the  OCS 
facility  operates  in  compliance  with  the 
requirements  of  this  part. 

(b)  For  each  OCS  facility,  the  OCS 
facility  owner  or  operator  must: 

(1)  Define  the  security  organizational 
structiu-e  for  each  OCS  Facility  and 
provide  each  person  exercising  seciuity 
duties  or  responsibilities  within  that 
structiu-e  the  support  needed  to  fulfill 
those  obligations; 

(2)  Designate  in  writing,  by  name  or 
title,  a  Company  Security  Officer  (CSO) 
and  a  Facility  Security  Officer  (FSO)  for 
each  OCS  Facility  and  identify  how 
those  officers  can  be  contacted  at  any 
time; 

(3)  Ensure  that  a  Facility  Seciuity 
Assessment  (FSA)  is  conducted; 

(4)  Ensure  the  development  and 
submission  for  approval  of  a  Facility 
Security  Plan  (FSP); 

(5)  Ensure  that  the  OCS  facility 
operates  in  compliance  with  the 
approved  FSP; 

(6)  Ensure  that  adequate  coordination 
of  security  issues  takes  place  between 
OCS  facilities  and  vessels,  including  the 
execution  of  a  Declaration  of  Security 
(DoS)  as  required  by  this  part; 


(7)  Ensiu^,  within  12  hoiu^  of 
notification  of  an  increase  in  MARSEC 
Level,  implementation  of  the  additional 
seciuity  measures  required  by  the  FSP 
for  the  new  MARSEC  Level;  and 

(8)  Ensure  all  breaches  of  security  and 
security  incidents  are  reported  in 
accordance  with  part  101  of  this 
subchapter. 

§  1 06.205    Company  Security  Officer  (CSO). 

(a)  General.  (1)  An  OCS  facility  owner 
or  operator  may  designate  a  single  CSO 
for  all  its  OCS  facilities  to  which  this 
part  applies,  or  may  designate  more 
than  one  CSO.  in  which  case  the  owner 
or  operator  must  clearly  identify  the 
OCS  facilities  for  which  each  CSO  is 
responsible. 

(2)  A  CSO  may  perform  other  duties 
within  the  owner's  or  operator's 
organization,  provided  he  or  she  is  able 
to  perform  the  duties  and 
responsibilities  required  of  the  CSO. 

(3)  The  CSO  may  delegate  duties 
required  by  this  part,  but  remains 
responsible  for  the  performance  of  those 
duties. 

(b)  Qualifications.  The  CSO  must 
have  general  knowledge,  through 
training  or  equivalent  job  experience,  in 
the  following: 

(1)  Security  administration  and 
organization  of  the  OCS  facility; 

(2)  OCS  facility  and  vessel  operations 
and  conditions; 

(3)  OCS  facility  and  vessel  security 
measures  including  the  meaning  and 
consequential  requirements  of  the 
different  MARSEC  Levels; 

(4)  Emergency  preparedness  and 
response  and  contingency  planning; 

(5)  Seciuity  equipment  and  systems 
and  their  operational  limitations; 

(6)  Methods  of  conducting  audits, 
inspection,  control,  and  monitoring;  and 

(7)  Techniques  for  security  training 
and  education,  including  security 
measures  and  procedures. 

(c)  In  addition  to  the  knowledge  and 
training  in  paragraph  (b)  of  this  section, 
the  CSO  must  have  general  knowledge, 
through  training  or  equivalent  job 
experience,  in  the  following,  as 
appropriate: 

(1)  Relevant  international 
conventions,  codes,  and 
recommendations; 

(2)  Relevant  government  legislation 
and  regulations; 

(3)  Responsibilities  and  functions  of 
other  security  organizations; 

(4)  Methodology  of  Facility 
Assessment; 

(5)  Methods  of  OCS  facility  security 
surveys  and  inspections. 

(6)  Handling  sensitive  security 
information  (SSI)  and  security  related 
communications; 


(7)  Knowledge  of  current  security 
threats  and  patterns; 

(8)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(9)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(10)  Techniques  used  to  circumvent 
security  measures; 

(11)  Methods  of  physical  screening 
and  non-intrusive  inspections;  and 

(12)  Conducting  and  assessing 
security  drills  and  exercises. 

(d)  Responsibilities.  In  addition  to  any 
other  duties  required  by  this  part,  for 
each  OCS  facility  for  which  the  CSO  is 
responsible,  the  CSO  must: 

(1)  Keep  the  OCS  facility  apprised  of 
potential  threats  or  other  information 
relevant  to  its  security; 

(2)  Ensure  that  a  Facility  Security 
Assessment  (FSA)  is  carried  out  iri 
complifmce  with  this  part; 

(3)  Ensure  that  a  Facility  Security 
Plan  (FSP)  is  developed,  approved, 
maintained,  and  implemented  in 
compliance  with  this  part; 

(4)  Ensure  that  the  FSP  is  modified 
when  necessary  to  comply  with  this 
peut; 

(5)  Ensure  that  OCS  facility  security 
activities  are  audited  in  compliance 
with  this  part; 

(6)  Ensure  the  timely  correction  of 
problems  identified  by  audits  or 
inspections; 

(7)  Enhance  seciuity  awareness  and 
vigilance  within  the  owner's  or 
operator's  orgemization; 

(8)  Ensure  relevant  personnel  receive 
adequate  security  training  in 
compliance  with  this  part; 

(9)  Ensure  communication  and 
cooperation  between  the  OCS  facility 
and  vessels  that  interface  with  it,  in 
compliance  with  this  part; 

(10)  Ensure  consistency  between 
security  requirements  and  safety 
requirements  in  compliance  with  this 
part; 

(11)  Ensure  that  if  a  common  FSP  is 
prepared  for  more  than  one  similar  OCS 
facility,  the  FSP  reflects  any  OCS 
facility  specific  characteristics;  and 

(12)  Ensure  compliance  with  an 
Alternative  Security  Program  or 
equivalents  approved  under  this 
subchapter,  if  appropriate. 

§106^10    OCS  Facility  Security  Officer 
(FSO). 

(a)  General.  (1)  The  FSO  may  perform 
other  duties  within  the  owner's  or 
operator's  organization,  provided  he  or 
she  is  able  to  perform  the  duties  and 
responsibilities  required  of  the  FSO  of 
each  such  OCS  facility. 

(2)  The  same  person  may  serve  as  the 
FSO  for  more  than  one  OCS  facility, 
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provided  the  facilities  are  within  a 
reasonable  proximity  to  each  other.  If  a 
person  serves  as  the  FSO  for  more  than 
one  OCS  facility,  the  name  of  each  OCS 
faciUty  for  which  he  or  she  is  the  FSO 
must  be  listed  in  the  Facility  Seciuity 
Plan  (FSP)  of  each  OCS  facility  for 
which  Jie  or  she  is  the  FSO. 

(3)  The  FSO  may  assign  security 
duties  to  other  OCS  facility  personnel; 
however,  the  FSO  remains  responsible 
for  these  duties. 

(b)  Qualifications.  The  FSO  must  have 
general  knowledge,  through  training  or 
equivalent  job  experience,  in  the 
following: 

(1)  Those  items  hsted  in  §  106.205(b), 
and  as  appropriate  §  106.205(c),  of  this 
part; 

(2)  OCS  facility  layout; 

(3)  The  FSP  and  related  procedures; 
and 

(4)  Operation,  testing  and 
maintenance  of  security  equipment  and 
systems. 

(c)  Responsibilities.  In  addition  to  any 
other  responsibilities  specified 
elsewhere  in  this  part,  the  FSO  must,  for 
each  OCS  facility  for  which  he  or  she 
has  been  designated: 

(1)  Regularly  inspect  the  OCS  facility 
to  ensiu^  that  security  measiues  are 
maintained  in  compliance  with  this 
part; 

(2)  Ensiue  the  maintenance  of  and 
supervision  of  the  implementation  of 
the  FSP,  and  any  amendments  to  the 
FSP,  in  compliance  with  this  part; 

(3)  Ensvue  the  coordination  and 
handling  of  stores  and  industrial 
supplies  in  compliance  with  this  part; 

(4)  Where  applicable,  propose 
modifications  to  the  FSP  to  the 
Company  Security  Officer  (CSO); 

(5)  Ensure  that  any  problems 
identified  during  audits  or  inspections 
are  reported  to  the  CSO,  and  promptly 
implement  any  corrective  actions; 

(6)  Ensure  security  awareness  and 
vigilance  on  board  the  OCS  facility; 

(7)  Ensure  adequate  security  training 
for  OCS  facility  personnel  in 
compliance  with  this  part; 

(8)  Ensure  the  reporting  and  recording 
of  all  security  incidents  in  compliance 
with  this  part; 

(9)  Ensure  the  coordinated 
implementation  of  the  FSP  with  the 
CSO; 

(10)  Ensiue  that  seciuity  equipment  is 
properly  operated,  tested,  calibrated  and 
maintained  in  compliance  with  this 
part; 

(11)  Ensure  consistency  between 
seciuity  requirements  and  the  proper 
treatment  of  OCS  facility  persoimel 
affected  by  those  requirements; 

(12) 'Ensure  that  occurrences  that 
threaten  the  security  of  the  OCS  facility 
are  recorded  and  reported  to  the  CSO; 


(13)  Ensure  that  when  changes  in  the 
MARSEC  Level  are  attained  they  are 
recorded  and  reported  to  the  CSO,  OCS 
facility  owner  dr  operator,  and  the 
cognizant  District  Conunander;  and 

(14)  Have  prompt  access  to  a  copy  of 
the  FSA,  along  with  an  approved  copy 
of  the  FSP. 

§106.215    Company  or  OCS  facility 
personnel  with  security  duties. 

Company  or  OCS  facility  personnel 
responsible  for  security  duties  must 
have  knowledge,  through  training  or 
equivalent  job  experience,  in  the 
following,  as  appropriate: 

(a)  Knowledge  of  current  security 
threats  and  patterns; 

(b)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(c)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(d)  Recognition  of  techniques  used  to 
circumvent  security  measures; 

(e)  Security  related  communications; 

(f)  Knowledge  of  emergency 
procedures  and  contingency  plans; 

(g)  Operation  of  security  equipment 
and  systems; 

(h)  Testing,  calibration,  and 
maintenance  of  security  equipment  and 
systems; 

(i)  Inspection,  control,  and  monitoring 
techniques; 

(j)  Methods  of  physical  screenings  of 
persons,  personal  effects,  stores  and 
industrial  supplies; 

(k)  Relevant  provisions  of  the  Facility 
Security  Plan  (FSP);  and 

(1)  The  meaning  and  the  consequential 
requirements  of  the  different  MARSEC 
Levels. 

§106.220    Security  training  for  all  other 
OCS  facility  personnel. 

All  other  OCS  facility  personnel, 
including  contractors,  whether  part- 
time,  full-time,  temporary,  or 
permanent,  must  have  knowledge, 
through  training  or  equivalent  job 
experience,  of  the  following: 

(a)  Relevant  provisions  of  the  Facility 
Security  Plan  (FSP); 

(b)  The  meaning  and  the 
consequential  requirements  of  the 
different  MARSEC  Levels  including 
emergency  procedures  and  contingency 
plans; 

(c)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(d)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security;  and 

(e)  Recognition  of  techniques  used  to 
circumvent  security  measures. 

§  1 06.225    Drill  and  exercise  requirenients. 
(a)  General.  Drills  and  exercises  must 
test  the  proficiency  of  OCS  facility 


personnel  in  assigned  security  duties  at 
all  MARSEC  Levels  and  the  effective 
implementation  of  the  Facility  Security 
Plan  (FSP).  They  must  enable  the 
Facility  Security  Officer  (FSO)  to 
identify  any  related  security 
deficiencies  that  need  to  be  addressed. 

(b)  Drills.  (1)  From  the  date  of  the  FSP 
approval,  the  FSO  must  ensure  that  at 
least  one  security  drill  is  conducted 
every  3  months.  Security  drills  may  be 
held  in  conjunction  with  non-security 
drills,  where  appropriate. 

(2)  Drills  must  test  individual 
elements  of  the  FSP;  including  response 
to  security  threats  and  incidents.  Drills 
should  take  into  account  the  types  of 
operations  of  the  OCS  facility,  OCS 
facility  personnel  changes,  the  types  of 
vessels  calling  at  the  OCS  facility,  and 
other  relevant  circumstances.  Examples 
of  drills  include  unauthorized  entry  to 

a  restricted  area,  response  to  alarms,  and 
notification  of  appropriate  authorities. 

(3)  If  a  vessel  is  conducting  operations 
with  the  OCS  facility  on  the  date  the  " 
OCS  facility  has  planned  to  conduct  any 
drills,  the  OCS  facility  may  include,  but 
cannot  require,  the  vessel  or  vessel 
personnel  to  participate  in  the  OCS 
facility's  scheduled  drill. 

(c)  Exercises.  (1)  From  the  date  of  the 
FSP  approval,  exercises  must  be 
conducted  at  least  once  each  calendar 
year,  with  no  more  than  18  months 
between  exercises. 

(2)  Exercises  may  be: 
(i)  Full  scale  or  live; 

(ii)  Tabletop  simulation; 

(iii)  Combined  with  other  appropriate 
exercises  held;  or 

(iv)  A  combination  of  the  elements  in 
paragraphs  (c)(2)(i)  through  (iii)  of  this 
section. 

(3)  Exercises  may  be  facility-specific 
or  part  of  a  cooperative  exercise 
program. 

(4)  Each  exercise  must  test 
communication  and  notification 
procedures,  and  elements  of 
coordination,  resource  availability,  and 
response. 

(5)  Exercises  are  a  full  test  of  the 
Facihty  Seciuity  Plan  and  must  include 
substantial  and  active  participation  of 
relevant  company  and  OCS  facility 
personnel,  and  may  include 
governmental  authorities  and  vessels 
depending  on  the  scope  and  the  nature 
of  the  exercise. 

§106.230    OCS  facility  recordkeeping 
requirements. 

(a)  Unless  otherwise  specified  in  this 
section,  the  Facility  Security  Officer 
(FSO)  must  keep  records  of  the  activities 
as  set  out  in  paragraph  (b)  of  this  section 
for  at  least  2  years  and  make  them 
available  to  the  Coast  Guard  upon 
request. 
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(b)  Records  required  by  this  section 
may  be  kept  in  electronic  format.  If  kept 
in  an  electronic  format,  they  must  be 
protected  against  unauthorized  access, 
deletion,  destruction,  amendment,  and 
disclosing.  The  following  records  must 
be  kept: 

(1)  Training.  For  each  security 
training  session,  the  date  of  each 
session,  duration  of  session,  a 
description  of  the  training,  and  a  list  of 
attendees; 

(2)  Drills  and  exercises-  For  each  drill 
or  exercise,  the  date  held,  a  description 
of  the  drill  or  exercise,  a  list  of 
participants,  and  any  best  practices  or 
lessons  learned  which  may  improve  the 
FSP: 

(3)  Incidents  and  breaches  of  security. 
Date  and  time  of  occurrence,  location 
within  the  OCS  facility,  a  description  of 
the  incident  or  breach,  the  identity  of 
the  individual  to  whom  it  was  reported, 
and  a  description  of  the  response; 

(4)  Changes  in  MARSEC  Levels.  Date 
and  time  of  the  notification  received, 
and  the  time  of  compliance  with 
additional  requirements; 

(5)  Maintenance,  calibration,  and 
testing  of  security  equipment.  For  each 
occurrence  of  maintenance,  calibration, 
and  testing,  record  the  date  and  time, 
and  the  specific  security  equipment 
involved; 

(6)  Security  threats.  Date  and  time  of 
occurrence,  how  the  threat  was 
communicated,  who  received  or 
identified  the  threat,  a  description  of  the 
threat,  to  whom  it  was  reported,  and  a 
description  of  the  response; 

(7)  Declaration  of  Security  (DoS).  A 
copy  of  each  DoS  for  at  least  90  days 
after  the  end  of  its  effective  period;  and 

(8)  Annual  audit  of  the  Facility 
Security  Plan  (FSP).  For  each  annual 
audit,  a  letter  certified  by  the  FSO 
stating  the  date  the  audit  was 
conducted. 

§  106.235    Maritime  Security  (MARSEC) 
Level  coordination  and  implementation. 

(a)  The  OCS  facility  owner  or  operator 
must  ensure  the  OCS  facility  operates  in 
compliance  with  the  security 
requirements  in  this  part  for  the 
MARSEC  Level  in  effect  for  the  OCS 
facility. 

(b)  When  notified  of  an  increase  in  the 
MARSEC  Level,  the  OCS  facility  owner 
and  operator  must. ensure: 

(1)  Vessels  conducting  operations 
with  the  OCS  facility  and  vessels 
scheduled  to  arrive  at  the  OCS  facifity 
within  96  hours  of  the  MARSEC  Level 
change  are  notified  of  the  new  MARSEC 
Level  and  the  Declaration  of  Seciuity 
(DoS),  if  applicable,  is  revised  as 
necessary; 


(2)  The  OCS  facility  complies  with  the 
required  additional  security  measures 
within  12  hours;  and 

(3)  The  OCS  facility  reports 
compliance  or  noncompliance  to  the 
cognizant  District  Commander. 

(c)  For  MARSEC  Levels  2  and  3,  the 
Facility  Security  Officer  (FSO)  must 
inform  all  OCS  facility  personnel  about 
identified  threats,  emphasize  reporting 
procedures,  and  stress  the  need  for 
increased  vigilance. 

(d)  An  OCS  facility  owner  or  operator 
whose  facility  is  not  in  compliance  with 
the  requirements  of  this  section  must  so 
inform  the  cognizant  District 
Commander  and  obtain  approval  prior 
to  interfacing  with  another  vessel  or 
prior  to  continuing  operations. 

§106.240    Communications.  ' 

(a)  The  Facility  Security  Officer  (FSO) 
must  have  a  means  to  effectively  notify 
OCS  facility  personnel  of  changes  in 
security  conditions  at  the  OCS  facility. 

(b)  Communication  systems  and 
procedures  must  allow  effective  and 
continuous  communications  between 
the  OCS  facility  security  personnel, 
vessels  interfacing  with  the  OCS  facility, 
with  the  cognizant  District  Commander, 
and  national  and  local  authorities  with 
security  responsibilities. 

(c)  Facility  communications  systems 
must  have  a  backup  means  for  both 
internal  and  external  communications. 

§  1 06.245    Procedures  for  interfacing  with 
vessels. 

The  OCS  facility  owner  or  operator 
must  ensure  that  there  are  measures  for 
interfacing  with  vessels  at  all  MARSEC 
Levels. 

§  1 06.250    Declaration  of  Security  (DoS). 

(a)  Each  OCS  facility  owner  or 
operator  must  ensure  procedures  are 
established  for  requesting  a  DoS  and  for 
handling  DoS  requests  from  vessels. 

(b)  At  MARSEC  Level  1.  owners  or 
operators  of  OCS  facilities  interfacing 
with  a  maimed  vessel  carrying  Certain 
Dangerous  Cargoes,  in  bulk,  must: 

(1)  Prior  to  the  arrival  of  a  vessel  to 
the  OCS  facility,  ensure  the  Facility 
Security  Officer  (FSO)  and  Master, 
Vessel  Security  Officer  (VSO),  or  their 
designated  representatives  coordinate 
secmity  needs  and  procedures,  and 
agree  upon  the  contents  of  a  DoS  for  the 
period  of  time  the  vessel  is  at  the  OCS 
facility;  and 

(2)  Upon  the  arrival  of  the  vessel  at 
the  OCS  facility,  the  FSO  and  Master, 
VSO,  or  their  designated 
representatives,  must  sign  the  written 
DoS. 

(c)  Neither  the  OCS  facility  nor  the 
vessel  may  embark  or  disembark 


personnel,  or  transfer  stores  or 
industrial  supplies  until  the  DoS  has 
been  signed. 

(d)  At  MARSEC  Levels  2  and  3,  the 
FSOs  of  CX]S  facilities  interfacing  with 
manned  vessels  subject  to  part  104  must 
sign  and  implement  DOSs. 

(e)  At  MARSEC  Levels  1  and  2,  FSOs 
of  OCS  facilities  that  frequently 
interface  with  the  same  vessel  may 
implement  a  continuing  DoS  for 
multiple  visits,  provided  that: 

(1)  The  DoS  is  valid  for  a  specific 
MARSEC  Level: 

(2)  The  effective  period  at  MARSEC 
Level  1  does  not  exceed  90  days;  and 

(3)  The  effective  period  at  MARSEC 
Level  2  does  not  exceed  30  days. 

(f)  When  the  MARSEC  Level  increases 
beyond  that  contained  in  the  DoS,  the 
continuing  DoS  is  void  and  a  new  DoS 
must  be  executed  in  accordance  with 
this  section. 

§  106.255    Security  systems  and  equipment 
maintenance. 

(a)  Security  systems  and  equipment 
must  be  in  good  working  order  and 
inspected,  tested,  calibrated,  and 
maintained  according  to  manufacturers' 
recommendations. 

(b)  Security  systems  must  be  regularly 
tested  in  accordance  with  the 
manufacturers'  recommendations;  noted 
deficiencies  corrected  promptly;  and  the 
results  recorded  as  required  in 

§  106.230(b)(5)  of  this  part. 

(c)  The  Facility  Security  Plan  (FSP) 
must  include  procedures  for  identifying 
and  responding  to  seciuity  system  and 
equipment  failures  or  malfunctions. 

§106.260    Security  measures  for  access 
control. 

(a)  General.  The  OCS  facility  owner  or 
operator  must  ensure  the 
implementation  of  security  measures  to: 

(1)  Deter  the  unauthorized 
introduction  or  dangerous  substances 
and  devices,  including  any  device 
intended  to  damage  or  destroy  persons, 
vessels,  or  the  OCS  facility; 

(2)  Secure  dangerous  substances  and 
devices  that  are  authorized  by  the  OCS 
facility  owner  or  operator  to  be  on 
board;  and 

(3)  Control  access  to  the  OCS  facility. 

(b)  The  OCS  facility  owner  or  operator 
must  ensure  that: 

(1)  All  locations  providing  means  of 
access  to  the  OCS  facility  where  access     , 
restrictions  or  prohibitions  are  applied 
for  each  security  level  to  prevent 
unauthorized  access; 

(2)  The  identification  of  the  types  of 
restriction  or  prohibition  to  be  applied 
and  the  means  of  enforcing  them;  and 

(3)  The  means  of  identification 
required  to  allow  individuals  to  access 
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'  the  OCS  facility  and  remain  on  the  OCS 
facility  without  challenge  are 
established. 

(c)  The  OCS  facility  owner  or  operator 
must  ensure  that  an  identification 
system  is  established  for  checking  the 
identification  of  OCS  facility  personnel 
or  other  persons  seeking  access  to  the 
OCS  facility  that: 

(1)  Provides  for  identification  of 
authorized  and  unauthorized  persons  at 
any  MARSEC  Level; 

(2)  Is  coordinated,  when  practicable, 
with  identification  systems  used  by 
vessels  conducting  operations  with  the 
OCS  facility; 

(3)  Is  updated  regularly;  and 

(4)  Allows  temporary  or  continuing 
access  for  OCS  faciUty  personnel  and 
visitors  through  the  use  of  a  badge  or 
other  system  tb  verify  their  identity. 

(d)  The  OCS  facility  owner  or  operator 
must  establish  in  the  approved  Facility 
Security  Plan  (FSP)  the  fi'equency  of 
application  of  any  access  controls, 
particularly  if  they  are  to  be  applied  on 

a  random  or  occasional  basis. 

(e)  MARSEC  Level  1.  The  OCS  facility 
owner  or  operator  must  ensure  the 
following  security  measures  are 
implemented  at  the  facility; 

(1)  Screen  persons  and  personal 
effects  going  aboard  the  OCS  facility  for 
daiigerous  substances  and  devices  at  the 
rate  specified  in  the  approved  FSP; 

(2)  Conspicuously  post  signs  that 
describe  security  measiu^s  currently  in 
effect  and  clearly  stating  that: 

(i)  Boarding  an  OCS  facility  is  deemed 
valid  consent  to  screening  or  inspection; 
and 

(ii)  Failure  to  consent  or  submit  to 
screening  or  inspection  will  result  in 
denial  or  revocation  of  authorization  to 
be  on  board; 

(3)  Check  the  identification  of  any 
person  seeking  to  board  the  OCS 
facility,  including  OCS  facility 
employees,  passengers  and  crews  of 
vessels  interfacing  with  the  OCS  facility, 
vendors,  and  visitors; 

(4)  Deny  or  revoke  a  person's 
aitthorization  to  be  on  board  if  the 
person  is  unable  or  unwilling,  upon  the 
request  of  OCS  facility  personnel,  to 
establish  his  or  her  identity  or  to 
account  for  his  or  her  presence  on 
board.  Any  such  incident  must  be 
reported  in  compliance  with  this  part; 

(5)  Deter  unauthorized  access  to  the 
OCS  facility; 

(6)  Identify  access  points  that  must  be 
secured  or  attended  to  deter 
unauthorized  access; 

(7)  Lock  or  otherwise  prevent  access 
to  unattended  spaces  that  adjoin  areas  to 
which  passengers  and  visitors  have 
access; 

(8)  Ensure  OCS  facility  personnel  are 
not  required  to  engage  in  or  be  subjected 


to  screening,  of  the  person  or  of 
personal  effects,  by  other  OCS  facility 
personnel,  unless  security  clearly 
requires  it; 

(9)  Provide  a  designated  secure  area 
on  board,  or  in  liaison  with  a  vessel 
interfacing  with  the  OCS  facility,  for 
conducting  inspections  and  screening  of 
people  and  their  personal  effects;  and 

(10)  Respond  to  the  presence  of 
imauthorized  persons  on  board. 

(f)  MARSEC  Level  2.  In  addition  to  the 
seciuity  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  OCS  facility  owner  or 
operator  must  also  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  2  in  the  approved  FSP.  These 
additional  seciuity  measines  may 
include: 

(1)  Increasing  the  frequency  and  detail 
of  screening  of  people  and  personal 
effects  embarking  onto  the  OCS  facility 
as  specified  for  MARSEC  Level  2  in  the 
approved  FSP; 

12)  Assigning  additional  personnel  to 
patrol  deck  areas  dining  periods  of 
reduced  OCS  facility  operations  to  deter 
imauthorized  access; 

(3)  Limiting  the  number  of  access 
points  to  the  OCS  facility  by  closing  and 
securing  some  access  points;  or 

(4)  Deterring  waterside  access  to  the 
OCS  facility,  which  may  include, 
providing  boat  patrols. 

(g)  MARSEC  Level  3.  In  addiUon  to  the 
security  measures  required  for  MARSEC 
Level  1  and  MARSEC  Level  2,  the  OCS 
facility  owner  or  operator  must  ensure 
the  implementation  of  additional 
security  measures,  as  specified  for 
MARSEC  Level  3  in  the  approved  FSP. 
The  additional  security  measures  may 
include: 

(1)  Screening  all  persons  and  personal 
effects  for  dangerous  substances  and 
devices; 

(2)  Being  prepared  to  cooperate  with 
responders; 

(3)  Limiting  access  to  the  OCS  facility 
to  a  single,  controlled  access  point; 

(4)  Granting  access  to  only  those 
responding  to  the  security  incident  or 
threat  thereof; 

(5)  Suspending  embarkation  and/or 
disembarkation  of  personnel; 

(6)  Suspending  the  onloading  of  stores 
or  industrial  supplies; 

(7)  Evacuating  the  OCS  facility;  or 

(8)  Preparing  for  a  full  or  partial 
search  of  the  OCS  facility. 

§  1 06.265    Security  measures  for  restricted 
areas. 

(a)  General.  The  OCS  facility  owner  or 
operator  must  ensure  the  designation  of 
restricted  areas  in  order  to: 

(1)  Prevent  or  deter  unauthorized 
access; 


(2)  Protect  persons  authorized  to  be  in 
the  OCS  facility; 

(3)  Protect  the  OCS  facility; 

(4)  Protect  vessels  using  and  serving 
the  OCS  facility; 

(5)  Protect  sensitive  security  areas 
within  the  OCS  facility; 

(6)  Protect  security  and  surveillance 
equipment  and  systems;  and 

(7)  Protect  stores  and  industrial 
supplies  from  tampering. 

(b)  Designation  of  restricted  areas. 
The  OCS  facility  owner  or  operator  must 
ensure  restricted  areas  are  designated 
within  the  OCS  facility.  They  must  also 
ensure  that  all  restricted  areas  are 
clearly  marked  and  indicate  that  access 
to  the  area  is  restricted  and  that 
unauthorized  presence  within  the  area 
constitutes  a  breach  of  security.  The 
OCS  facility  owner  or  operator  may 
designate  the  entire  OCS  facility  as  a 
restricted  area.  Restricted  areas  must 
include,  as  appropriate: 

(1)  Areas  containing  sensitive  security 
information; 

(2)  Areas  containing  security  and 
surveillance  equipment  and  systems 
and  their  controls,  and  lighting  system 
controls;  and 

(3)  Areas  containing  critical  OCS 
facility  infrastructure  equipment, 
including: 

(i)  Water  supplies; 

(ii)  Telecommunications; 

(iii)  Power  distribution  system; 

(iv)  Access  points  for  ventilation  and 
air-conditioning  systems; 

(v)  Manufacturing  areas  and  control 
rooms; 

(vi)  Areas  designated  for  loading, 
unloading  or  storage  of  stores  and 
industrial  supplies;  and 

(vii)  Areas  containing  hazardous 
materials. 

(c)  The  OCS  facility  owner  or  operator 
must  ensure  that  the  Facility  Security 
Plan  (FSP)  should  include  measures  for 
restricted  areas  to: 

(1)  Identify  which  OCS  facility 
personnel  are  authorized  to  have  access; 

(2)  Determine  which  persons  other 
than  OCS  facility  personnel  are 
authorized  to  have  access; 

(3)  Determine  the  conditions  under 
which  that  access  may  take  place; 

(4)  Define  the  extent  of  any  restricted 
area;  and 

(5)  Define  the  times  when  access 
restrictions  apply. 

(d)  MARSEC  Level  1.  At  MARSEC 
Level  1,  the  OCS  facility  owner  or 
operator  must  ensure  the 
implementation  of  security  measures  to 
prevent  unauthorized  access  or 
activities  within  the  area.  These  security 
measures  may  include: 

(1)  Restricting  access  to  only 
authorized  personnel; 
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(2)  Securing  all  access  points  not 
actively  used  and  providing  physical 
barriers  to  impede  movement  through 
the  remaining  access  points; 

(3)  Verifying  the  identification  and 
authorization  of  all  persons  seeking 
entry; 

(4)  Using  security  personnel, 
automatic  intrusion  detection  devices, 
surveillance  equipment,  or  surveillance 
systems  to  detect  unauthorized  entry  to 
Qr  movement  within  restricted  areas;  or 

(5)  Designating  temporary  restricted 
areas  to  accommodate  OCS  facility 
operations.  If  temporary  restricted  areas 
are  designated,  the  FSP  must  include 
security  requirements  to  conduct  a 
security  sweep  of  the  designated 
temporary  restricted  areas  both  before 
and  after  the  area  has  been  established. 

(e)  MARSEC  Level  2.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  OCS  facility  owner  or 
operator  must  also  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  2  in  their  approved  FSP.  These 
additional  seciurity  measures  may 
include: 

(1)  Enhancing  the  effectiveness  of  the 
barriers  surrounding  restricted  areas,  for 
example,  by  the  use  of  patrols  or 
automatic  intrusion  detection  devices; 

(2)  Reducingthe  number  of  access 
points  to  restricted  areas,  and  enhancing 
the  controls  applied  at  the  remaining 
accesses; 

(3)  Fiulher  restricting  access  to  the 
restricted  areas  and  movements  and 
storage  within  them; 

(4)  Using  continuously  monitored  and 
recorded  surveillance  equipment; 

(5)  Increasing  the  nmnber  and 
frequency  of  patrols,  including  the  use 
of  waterbome  patrols;  or 

(6)  Restricting  access  to  areas  adjacent 
to  the  restricted  areas. 

(f)  MARSEC  Level  3.  In  addition  to  the 
security  measiu^s  required  for  MARSEC 
Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  OCS  facility 
owner  or  operator  must  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  their  approved  FSP.  These 
additional  seciuity  measiues  may 
include: 

(1)  Restricting  access  to  additional 
areas; 

(2)  Prohibiting  access  to  restricted 
areas;  or 

(3)  Searching  restricted  areas  as  part 
of  a  security  sweep  of  all  or  part  of  the 
OCS  facility. 

§  1 06.270    Security  measures  for  delivery 
of  stores  and  industrial  supplies. 

(a)  General.  The  OCS  facility  owner  or 
operator  must  ensiu-e  that  security 


measures  relating  to  the  delivery  of 
stores  or  industrial  supplies  to  the  OCS 
facility  are  implemented  to: 

(1)  Check  stores  or  industrial  supplies 
for  package  integrity; 

(2)  Prevent  stores  or  industrial 
supplies  from  being  accepted  without 
inspection; 

(3)  Deter  tampering;  and 

(4)  Prevent  stores  and  industrial 
supplies  from  being  accepted  unless 
ordered.  For  any  vessels  that  routinely 
use  an  OCS  facility,  an  OCS  facility 
owner  or  operator  may  establish  and 
implement  standing  arrangements 
between  the  OCS  facility,  its  suppliers, 
and  any  vessel  delivering  stores  or 
industrial  supplies  regarding 
notification  and  the  timing  of  deliveries 
and  their  documentation. 

(b)  MARSEC  Level  1.  At  MARSEC 
Level  1 ,  the  OCS  facility  owner  or 
operator  must  ensure  the 
implementation  of  measures  to: 

(1)  Inspect  stores  or  industrial 
supplies  before  being  accepted;  and 

(2)  Check  that  stores  or  industrial 
supplies  match  the  order  prior  to  being 
brought  on  board. 

(c)  MARSEC  Level  2.  In  addition  to  the 
seciu-ity  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  OCS  facility  owner  or 
operator  must  also  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  2  in  the  approved  Facility 
Security  Plan  (FSP).  These  additional 
seciuity  measures  may  include: 

(1)  Intensifying  inspection  of  the 
stores  or  industrial  supplies  during 
delivery;  or 

(2)  Checking  stores  or  industrial 
supplies  prior  to  receiving  them  on 
board. 

(d)  MARSEC  Level  3.  In  addition  to 
the  security  measures  for  MARSEC 
Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  OCS  facility 
owner  or  operator  must  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  3  in  the  approved  FSP.  These 
additional  secvuity  measures  may 
include: 

(1)  Checking  all  OCS  facility  stores  or 
industrial  supplies  more  extensively; 

(2)  Restricting  or  suspending  delivery 
of  stores  or  industrial  supplies;  or 

(3)  Refusing  to  accept  stores  or 
industrial  supplies  on  board. 

§106.275    Security  measures  for 
monitoring. 

(a)  General.  (1)  The  OCS  facility 
owner  or  operator  must  ensure  the 
implementation  of  security  measures  in 
this  section  and  have  the  capability  to 
continuously  monitor,  through  a 


combination  of  lighting,  watchkeepers, 
security  guards,  deck  watches, 
waterbome  patrols  and  automatic 
intrusion-detection  devices,  or 
surveillance  equipment  as  specified  in 
their  approved  Facility  Secmity  Plan 
(FSP),  the: 

(i)  OCS  facility; 

(ii)  Restricted  areas  on  board  the  OCS 
facility;  and 

(iii)  The  area  surrounding  the  OCS 
facility. 

(2)  The  following  must  be  considered 
when  establishing  the  appropriate  level 
and  location  of  lighting: 

(i)  OCS  facility  personnel  should  be 
able  to  detect  activities  on  and  around 
OCS  facility; 

(ii)  Coverage  should  facilitate 
personnel  identification  at  access 
points;  and 

(iii)  Lighting  effects,  such  as  glare, 
and  their  impact  on  safety,  navigation, 
and  other  security  activities. 

(b)  MARSEC  Level  1.  At  MARSEC 
Level  1 ,  the  OCS  facility  owner  or 
operator  must  ensure  the 
implementation  of  security  measures, 
which  may  be  implemented  in 
coordination  with  a  vessel  interfacing 
with  the  OCS  facility,  to: 

(1)  Monitor  the  OCS  facility, 
particularly  OCS  facility  access  points 
and  restricted  areas; 

(2)  Be  able  to  conduct  emergency 
searches  of  the  OCS  facility; 

(3)  Ensure  that  equipment  or  system 
failures  or  malfunctions  are  identified 
and  corrected; 

(4)  Ensure  that  any  automatic 
intrusion  detection  device,  sets  off  an 
audible  or  visual  alarm,  or  both,  at  a 
location  that  is  continually  attended  or 
monitored;  and 

(5)  Light  deck  and  OCS  facility  access 
points  during  the  period  between  sunset 
and  sunrise  and  periods  of  limited 
visibility  sufficiently  to  allow  visual 
identification  of  persons  seeking  access 
to  the  OCS  facility. 

(c)  MARSEC  Level  2.  In  addition  to  the 
security  measures  required  for  MARSEC 
Level  1  in  this  section,  at  MARSEC 
Level  2,  the  OCS  facility  owner  or 
operator  must  also  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Level  2  in  the  approved  FSP.  These 
additional  security  measures  may 
include: 

(1)  Increasing  the  frequency  and  detail 
of  security  patrols; 

(2)  Using  (if  not  already  in  use)  or 
increasing  the  use  of  security  and 
surveillance  equipment; 

(3)  Assigning  additional  personnel  as 
security  lookouts;  or 

(4)  Coordinating  with  boat  patrols, 
when  provided. 
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^     (d)  MARSEC  Level  3.  In  addition  to 
the  security  measures  for  MARSEC 
Level  1  and  MARSEC  Level  2,  at 
MARSEC  Level  3,  the  CX:S  facUity 
owner  or  operator  must  ensure  the 
implementation  of  additional  security 
measures,  as  specified  for  MARSEC 
Lervel  3  in  the  approved  FSP.  These 
additional  security  measures  may 
include: 

(1)  Cooperating  with  responders; 

(2)  Switching  on  all  lights; 

(3)  Switching  on  all  siu^eillance 
equipment  capable  of  recording 
activities  on,  or  in  the  vicinity  of,  the 
OCS  facility; 

(4)  Maximizing  the  length  of  time 
such  sxu^eillance  equipment  (if  not 
already  in  use)  can  continue  to  record; 
or 

(5)  Preparing  for  underwater 
inspection  of  the  OCS  facility. 

§  1 06.280    Security  incident  procedures. 

For  each  MARSEC  Level,  the  OCS 
facility  owner  or  operator  must  ensure 
the  Facility  Security  Officer  (FSO)  and 
OCS  facility  security  personnel  are  able 
to: 

(a)  Respond  to  secvu-ity  threats  or 
breaches  of  security  and  maintain 
critical  OCS  facility  and  OCS  facility-to- 
vessel  interface  operations; 
-    (b)  Deny  access  to  the  OCS  facility, 
except  to  those  responding  to  an 
emergency; 

(c)  Evacuate  the  OCS  facility  in  case 
of  seciuity  threats  or  breaches  of 
security;  and 

(d)  Report  security  incidents  as 
reauired  in  §  101.305  of  this  subchapter; 

(e)  Brief  all  OSC  facility  personnel  on 
possible  threats  and  the  need  for 
vigilance,  soliciting  their  assistance  in 
reporting  suspicious  persons,  objects,  or 
activities;  and 

(f)  Secure  non-critical  operations  in 
order  to  focus  response  on  critical 
operations. 

Subpart  C— Outer  Continental  Shelf 
(OCS)  Facility  Security  Assessment 
(PSA) 

§106.300    General. 

(a)  The  Facility  Security  Assessment 
(FSA)  is  a  written  document  that  is 
based  on  the  collection  of  backgroimd 
information,  the  completion  of  an  on- 
scene  survey  and  an  analysis  of  that 
information. 

(b)  A  single  FSA  may  be  performed 
and  applied  to  more  than  one  OCS 
facility  to  the  extent  they  share  physical 
characteristics,  location,  and  operations. 

(c)  Third  parties  may  be  used  in  any 
aspect  of  the  FSA  if  they  have  the 
appropriate  skills  and  if  the  Company 
Security  Officer  (CSO)  reviews  and  " 
accepts  their  work. 


(d)  Those  involved  in  a  FSA  must  be 
able  to  draw  upon  expert  assistance  in 
the  following  areas,  as  appropriate: 

(1)  Knowledge  of  current  and 
anticipated  security  threats  and 
patterns; 

(2)  Recognition  and  detection  of 
dangerous  substances  and  devices; 

(3)  Recognition  of  characteristics  and 
behavioral  patterns  of  persons  who  are 
likely  to  threaten  security; 

(4)  Recognition  of  techniques  used  to 
circumvent  security  measures; 

(5)  Methods  used  to  cause  a  security 
incident; 

(6)  Effects  of  dangerous  substances 
and  devices  on  structiu'es  and  essential 
services; 

(7)  OCS  facility  security  requirements; 

(8)  OCS  facility  and  vessel  interface 
business  practices; 

(9)  Contingency  planning,  emergency 
preparedness  and  response; 

(10)  Physical  security  requirements; 

(11)  Radio  and  telecommunications 
systems,  including  computer  systems 
and  networks; 

(12)  Marine  or  civil  engineering;  and 

(13)  OCS  facility  and  vessel 
operations. 

§  1 06.305    Facility  Security  Assessment 
(FSA)  requirements. 

(a)  Background.  The  OCS  facility 
owner  or  operator  must  ensiu-e  that  the 
following  background  information,  if 
applicable,  is  provided  to  the  person  or 
persons  who  will  conduct  the 
assessment: 

(1)  The  general  layout  of  the  OCS 
facility,  including: 

(i)  The  location  of  each  access  point 
to  the  OCS  facility; 

(ii)  The  number,  reliability,  and 
security  duties  of  OCS  facility 
personnel; 

(iii)  Security  doors,  barriers,  and 
lighting; 

(iv)  The  location  of  restricted  areas; 

(v)  The  emergency  and  stand-by 
equipment  available  to  maintain 
essential  services; 

(vi)  The  essential  maintenance 
equipment  and  storage  areas; 

(vii)  Location  of  escape  and 
evacuation  routes  and  assembly 
stations;  and 

(viii)  Existing  security  and  safety 
equipment  for  protection  of  personnel; 

(2)  Response  procedures  for  fire  or 
other  emergency  conditions; 

(3)  Procedures  for  monitoring  OCS 
facility  and  vessel  personnel; 

(4)  Procedures  for  controlling  keys 
and  other  access  prevention  systems; 

(5)  Response  capability  for  secmity 
incidents; 

(6)  Threat  assessments,  including  the 
purpose  and  methodology  of  the 


assessment,  for  the  OCS  facility's 
location; 

(7)  Previous  reports  on  security  needs; 
and 

(8)  Any  other  existing  security 
procedures  and  systems,  equipment, 
commimications,  and  OCS  facility 
personnel. 

(b)  On-scene  survey.  The  OCS  facility 
owner  or  operator  must  ensure  that  an 
on-scene  survey  of  each  OCS  facility  is 

.   conducted.  The  on-scene  survey 
examines  and  evaluates  existing  OCS 
facility  protective  measures,  procedures, 
and  operations  to  verify  or  collect  the 
information  required  in  paragraph  (a)  of 
this  section. 

(c)  Analysis  and  recommendations.  In 
conducting  the  FSA,  the  OCS  owner  or 
operator  must  ensure  that  the  Company 
Security  Officer  (CSO)  analyzes  the  OCS 
facility  background  information  and  the 
ou'scene  survey,  and  considering  the 
requirements  of  this  part,  provides 
reconunendations  to  establish  smd 
prioritize  the  seciuity  measures  that 
should  be  included  in  the  FSP.  The 
analysis  must  consider: 

(1)  Each  vulnerability  found  diuihg 
the  on-scene  survey,  including  but  not     ' 
limited  to: 

(i)  Access  to  the  OCS  facility; 

(ii)  Structural  integrity  of  the  OCS 
facility; 

(iii)  Existing  security  measures  and 
procedures,  including  identification 
systems; 

(iv)  Existing  security  measures  and 
procedures  relating  to  essential  services; 

(v)  Measures  to  protect  radio  and 
telecommunication  equipment, 
including  computer  systems  and 
networks; 

(vi)  Existing  agreements  with  private 
security  companies; 

(vii)  Any  conflicting  policies  between 
safety  and  security  measures  and 
procedures; 

(viii)  Any  conflicting  OCS  facility 
operations  and  seciu-ity  duty 
assignments; 

(ix)  Any  deficiencies  identified  diuing 
daily  operations  or  training  and  drills; 
and 

(x)  Any  deficiencies  identified 
following  security  incidents  or  alerts, 
the  report  of  security  concerns,  the 
exercise  of  control  measures,  or  audits. 

(2)  Possible  security  threats,  including 
but  not  limited  to: 

(i)  Damage  to  or  destruction  of  the 
OCS  facility  or  of  a  vessel  adjacent  to 
the  OCS  facility; 

(ii)  Smuggling  dangerous  substances 
and  devices; 

(iii)  Use  of  a  vessel  interfacing  with 
the  OCS  facility  to  carry  those  intending 
to  cause  a  security  incident  and  their 
equipment; 
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(iv)  Use  of  a  vessel  interfacing  with 
the  OCS  facility  as  a  weapon  or  as  a 
means  to  cause  damage  or  destruction; 
and 

(v)  Nuclear,  radiological,  explosive, 
biological,  and  chemical  attack; 

(3)  Threat  assessments  by  Government 
agencies; 

(4)  Vulnerabilities,  including  human 
factors,  in  the  OCS  facility's 
infrastructure,  policies  and  procediu«s; 

(5)  Any  particular  aspects  of  the  OCS 
facility,  including  the  vessels  that 
interface  with  the  OCS  facility,  which 
make  it  likely  to  be  the  target  of  an 
attack; 

(6)  Likely  consequences,  in  terms  of 
loss  of  life,  damage  to  property,  or 
economic  disruption,  of  an  attack  on  or 
at  the  OCS  facility;  and 

(7)  Locations  where  access  restrictions 
or  prohibitions  will  be  applied  for  each 
MARSEC  Level. 

(d)  FSA  Report.  (1)  The  OCS  facility 
owner  or  operator  must  ensure  that  a 
written  FSA  report  is  prepared  and 
included  as  a  part  of  the  FSP.  The  report 
must  contain: 

(i)  A  siunmary  of  how  the  on-scene 
survey  was  conducted; 

(ii)  A  description  of  existing  security  . 
measiu-es,  including  inspection,  control 
and  monitoring  equipment,  personnel 
identification  documents  and 
communication,  alarm,  lighting,  access 
control,  and  similar  systems; 

(iii)  A  description  of  each 
vulnerability  found  during  the  on-scene 
survey; 

(iv)  A  description  of  security 
measures  that  could  be  used  to  address 
each  vulnerability. 

(v)  A  list  of  the  key  OCS  facility 
operations  that  are  important  to  protect; 
and 

(vi)  A  Hst  of  identified  weaknesses, 
including  hiunan  factors,  in  the 
infrastructure,  policies,  and  procedures 
of  the  OCS  facility. 

(2)  A  FSA  report  must  describe  the 
following  elements  within  the  OCS 
facility: 

(i)  Physical  security; 

(ii)  Structural  integrity; 

(iii)  Personnel  protection  systems; 

(iv)  Procedural  policies; 

(v)  Radio  and  telecommunication 
systems,  including  computer  systems 
and  networks;  and 

(vi)  Essential  services. 

§  1 06.31 0    Submission  requirements. 

(a)  A  completed  FSA  report  must  be 
submitted  with  the  Facility  Seciuity 
Plan  (FSP)  required  in  §  106.405  of  this 
part. 

(b)  An  OCS  facility  owner  or  operator 
may  generate  and  submit  a  report  that 
contains  the  FSA  for  more  than  one  OCS 


facility  subject  to  this  part,  to  the  extent 
that  they  share  similarities  in  physical 
characteristics,  location  and  operations. 

Subpart  D— Outer  Continental  Shelf 
(OCS)  Facility  Security  Plan  (FSP) 

§106.400    General. 

(a)  The  OCS  facility  owner  or  operator 
must  ensure  the  FSO  develops  and 
implements  a  Facility  Security  Plan 
(FSP)  for  each  OCS  facility  for  which  he 
or  she  is  designated  as  FSO.  The  FSP: 

(1)  Must  identify  the  FSO  by  name  or 
position  and  provide  24-hour  contact 
information; 

(2)  Must  be  written  in  English; 

(3)  Must  address  each  vulnerability 
identified  in  the  Facility  Security 
Assessment  (FSA); 

(4)  Must  describe  security  measures 
for  each  MARSEC  Level;  and 

(5)  May  cover  more  than  one  OCS 
facility  to  the  extent  that  they  share 
similarities  in  physical  characteristics 
and  operations,  if  authorized  and 
approved  by  the  cognizant  District 
Commander. 

(b)  The  FSP  must  be  submitted  for 
approval  to  the  cognizant  District 
Commander  in  a  written  or  electronic 
format  in  a  manner  prescribed  by  the 
cognizant  District  Commander. 

(c)  The  FSP  is  sensitive  security 
information  and  must  be  protected  in 
accordance  with  49  CFR  part  1520. 

(d)  If  the  FSP  is  kept  in  an  electronic 
format,  procedures  must  be  in  place  to 
prevent  its  imauthorized  deletion, 
destruction,  or  amendment. 

§  1 06.405    Format  and  content  of  the 
Facility  Security  Plan  (FSP). 

(a)  An  OCS  facility  owner  or  operator 
must  ensure  that  the  FSP  consists  of  the 
individual  sections  listed  in  this 
paragraph  (a).  If  the  FSP  does  not  follow 
the  order  as  it  appears  in  the  list,  the 
OCS  facility  owner  or  operator  must 
ensure  that  the  FSP  contains  an  index 
identifying  the  location  of  each  of  the 
following  sections: 

(1)  Security  organization  of  the  OC 
facility; 

(2)  Personnel  training; 

(3)  Drills  and  exercises; 

(4)  Records  and  documentation; 

(5)  Response  to  change  in  MARSEC 
Level; 

(6)  Procedures  for  interfacing  with 
vessels; 

(7)  Declaration  of  Security  (DoS); 

(8)  Commimications; 

(9)  Seciuity  systems  and  equipment 
maintenance; 

(10)  Seciuity  measures  for  access 
control; 

(11)  Seciuity  measures  for  restricted 
areas; 


(12)  Security  measures  for  delivery  of 
stores  and  industrial  supplies; 

(13)  Security  measures  for  monitoring; 

(14)  Security  incident  procedures; 

(15)  Audits  and  FSP  amendments; 
and 

(16)  Facility  Security  Assessment 
(FSA)  report. 

(b)  The  OCS  facility  owner  or  operator 
must  ensure  that  the  FSP  describes  in 
detail  how  each  of  the  requirements  of 
subpart  B  of  this  part  will  be  met. 

§  1 06.41 0    Submission  and  approval. 

(a)  On  or  before  December  29,  2003, 
each  OCS  facility  owner  or  operator 
must  either: 

(1)  Submit  one  copy  of  the  Facility 
Security  Plan  (FSP)  for  review  and 
approval  to  the  cognizant  District 
Commander  and  a  letter  certifying  that 
the  FSP  meets  the  applicable 
requirements  of  this  part;  or 

(2)  If  implementing  a  Coast  Guard 
approved  Alternative  Security  Program, 
meet  the  requirements  in  §  101.120(b)  of 
this  subchapter. 

(b)  OCS  facilities  built  on  or  after  July 
1,  2004,  must  comply  with  the 
requirements  in  paragraph  (a)  of  this 
section  60  days  prior  to  beginning 
operations. 

(c)  The  cognizant  District  Commander 
will  examine  each  submission  for 
compliance  with  this  part,  and  return  to 
the  submitter  either:  '  .  . 

(1)  A  letter  of  approval,  stating 
acceptance  of  the  FSP  and  specifying 
any  conditions  of  approval; 

(2)  An  acknowledgement  letter  stating 
that  the  Coast  Guard  is  currently 
reviewing  the  FSP  submitted  for 
approval,  and  that  the  OCS  facility  may 
continue  to  operate  so  long  as  the  OCS 
facihty  remains  in  compliance  with  the 
submitted  FSP;  or 

(3)  A  disapproval  letter  specifying  the 
reasons  for  disapproval  and  the 
submitted  FSP. 

(d)  An  FSP  may  be  submitted  and 
approved  to  cover  more  than  one  OCS 
facility  where  they  share  similarities  in 
physical  characteristics,  location,  and 
operations. 

(e)  Each  OCS  facility  owner  or 
operator  that  submits  one  FSP  to  cover 
two  or  more  OCS  facilities  of  similar 
design,  location,  and  operation  must 
address  OCS  facility-specific 
information  that  includes  the  physical 
and  operational  characteristics  of  each 
OCS  facility. 

(f)  An  FSP  that  is  approved  by  the 
cognizant  District  Commander  is  valid 
for  5  years  from  the  date  of  its  approval. 
The  cognizant  District  Commander  will 
issue  an  approval  letter,  as  indicated  in 
§106.115  of  this  part. 
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§  1 06.41 5    Amendment  and  audit 

(a)  Amendments.  (1)  Amendments  to 
a  Facility  Security  Plan  (FSP)  that  are 
approved  by  the  cognizant  District 
Commander  may  be  initiated  by: 

(i)  The  OCS  facility  owner  or  operator; 
or 

(ii)  The  cognizant  District 
Commander,  upon  a  determination  that 
an  amendment  is  needed  to  maintain 
the  OCS  facility's  security.  The 
cognizant  District  Commander  will  give 
the  OCS  facility  owner  or  operator 
written  notice  and  request  that  the  OCS 
facility  owner  or  operator  propose 
amendments  addressing  any  matters 
specified  in  the  notice.  The  OCS  facility 
owner  or  operator  will  have  at  least  60 
days  to  submit  its  proposed 
amendments.  Until  amendments  are 
approved,  the  OCS  facility  owner  or 
operator  shall  ensure  temporary  security 
measiures  are  implemented  to  the 
satisfaction  of  the  cognizant  District 
Commander. 

(2)  Proposed  amendments  must  be 
sent  to  the  cognizant  District 
Commander.  If  initiated  by  the  OCS 
facility  owner  or  operator,  the  proposed 
amendment  must  be  submitted  at  least 
30  days  before  the  amendment  is  to  take 
effect  imless  the  cognizant  District 
Commander  allows  a  shorter  period. 
The  cognizant  District  Commander  will 
approve  or  disapprove  the  proposed 
amendment  in  accordance  with 

§  106.410  of  this  subpart. 

(3)  If  the  owner  or  operator  has 
changed,  the  Facility  Security  Officer 
(FSO)  must  amend  the  Facility  Security 
Plan  (FSP)  to  include  the  name  and 
contact  information  of  the  new  OCS 
facility  owner(s)  or  operator{s)  and 
submit  the  affected  portion  of  the  FSP 
for  review  and  approval  in  accordance 
with  §  106.410  of  this  subpart. 

(b)  Audits.  (1)  The  FSO  must  ensure 
an  audit  of  the  FSP  is  performed 
annually,  beginning  no  later  than  one 
year  from  the  initial  date  of  approval 
and  attach  a  lettfer  to  the  FSP  certifying 
that  the  FSP  meets  the  applicable 
requirements  of  this  part. 

12)  If  there  is  a  change  in  ownership 
or  operations  of  the  OCS  facility,  or  if 
there  have  been  modifications  to  the 
OCS  facility,  the  FSP  must  be  audited 
including  but  not  limited  to  physical 
structiu'e,  emergency  response 
procedures,  security  measures,  or 
operations. 

(3)  Auditing  the  FSP  as  a  resuU  of 
modifications  to  the  OCS  facility  may  be 
limited  to  those  sections  of  the  FSP 
affected  by  the  OCS  facility 
modifications. 

(4)  Unless  impracticable  due  to  the 
size  and  nature  of  the  company  or  the 
OCS  facility,  persoimel  conducting 


internal  audits  of  the  security  meeisures 
specified  in  the  FSP  or  evaluating  its 
implementation  must: 

(i)  Have  knowledge  of  methods  of 
conducting  audits  and  inspections,  and 
control  and  monitoring  techniques; 

(ii)  Not  have  regularly  assigned 
security  duties;  and 

(iii)  Be  independent  of  any  security 
measures  being  audited. 

(5)  If  the  results  of  an  audit  require  an 
amendment  of  either  the  Facility 
Security  Assessment  (FSA)  or  FSP,  the 
FSO  must  submit,  in  accordance  with 
§  106.410  of  this  subpart,  the 
amendments  to  the  cognizant  District 
Commander  for  review  and  approval  no 
later  than  30  days  after  completion  of 
the  audit  and  a  letter  certifying  that  the 
amended  FSP  meets  the  applicable 
requirements  of  this  part. 

Dated:  June  23.  2003. 
Thomas  H.  Collins, 
Admiral,  Coast  Guard  Commandant. 
[FR  Doc.  03-16190  Filed  6-27-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  26, 161, 164,  and  165 

[USCG-2003-14757] 

RIN1625-AA67 

Automatic  Identification  System; 
Vessel  Carriage  Requirement 

agency:  Coast  Guard.,  DHS. 
ACTION:  Temporary  interim  rule  with 
request  for  comments  and  notice  of 
meeting. 


SUMMARY:  The  Coast  Guard  is  amending 
port  and  waterway  regulations  to  reflect 
vessel  carriage  requirements  and 
establish  technical  and  performance 
standards  for  an  Automatic 
Identification  System  (AIS).  This 
interim  rule  will  implement  the  AIS 
carriage  requirements  of  the  Maritime 
Transportation  Security  Act  of  2002 
(MTSA)  and  the  International  Maritime 
Organization  requirements  adopted 
under  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974,  (SOLAS)  as 
amended.  The  changes  will  require  AIS 
on  all  vessels  subject  to  SOLAS,  Vessel 
Traffic  Service  Users  and  certain  other 
commercial  vessels.  The  rule  will 
facilitate  vessel-to-vessel  and  vessel-to- 
shore  communications;  it  wiU  enhance 
good  order  and  predictability  on  the 
waterways,  promote  safe  navigation; 
and  contribute  to  maritime  domain 


awareness  to  protect  the  security  of  our 
nation's  ports  and  waterways. 

This  rule  is  one  of  six  interim  rules  in 
today's  Federal  Register  addressing  the 
requirements  for  maritime  security 
mandated  by  the  MTSA.  These  six 
interim  rules  implement  national 
maritime  securi^'  initiatives  concerning 
general  provisions.  Area  Maritime 
Security  (ports),  vessels,  facifities,  Outer 
Continental  Shelf  facilities,  and  the 
Automatic  Identification  System.  They 
align  domestic  maritime  security 
requirements  with  those  of  the 
International  Ship  and  Port  Facility 
Security  Code  and  recent  amendments 
to  SOLAS.  This  rule  will  benefit  persons 
and  property  by  requiring  that  certain 
vessels  carry  AIS  to  increase  maritime 
domain  awareness  and  help  detect,  and 
respond  to  unlawful  acts  that  threaten 
vessels.  To  best  understand  these 
interim  rules,  first  read  the  one  titled 
"Implementation  of  National  Maritime 
Security  Initiatives."  (See  USCG-2003- 
14792). 

In  view  of  the  benefit-cost  ratio 
presented  herein,  the  Coast  Guard  will 
share  with  Congress  any  significant 
information  provided  by  the  public  that 
addresses  the  reasonableness  of 
implementing  the  statute. 
DATES:  Effective  date.  This  interim  rule 
is  effective  July  1,  2003.  The  Coast 
Guard  intends  to  finalize  this  rule  by 
November  25,  2003.  Material 
incorporated  by  reference  was  approved 
by  the  Director  of  the  Federal  Register 
as  of  July  1.  2003. 

Comments.  Comments  and  related 
material  must  reach  the  Docket 
Management  Facility  on  or  before  July 
31.2003. 

Meeting.  A  public  meeting  will  be 
held  on  July  23.  2003  from  9  a.m.  to  5 
p.m.,  in  Washington.  DC. 
ADDRESSES:  Comments.  To  ensure  your 
comments  and  related  material  are  not  ' 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  Electronically  to  the  Docket 
Management  System  at  http:// 
dms.dot.gov. 

(2)  By  mail  to  the  Docket  Management 
Facility  (USCG-2003-14757)  at  the  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  By  delivery  to  room  PL^Ol  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street  SW.,  Washington,  DC 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 
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Meeting.  A  public  meeting  will  be 
held  on  July  23,  2003  in  Washington, 
DC  at  the  Grand  Hyatt  Washington,  DC, 
1000  H  St'eet,  NW..  Washington,  DC 
20001. 

Availability.  You  may  inspect  the 
material  incorporated  by  reference  at 
room  1409,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001  between 
8:30  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-267- 
6277.  Copies  of  the  material  are 
available  as  indicated  in  the 
"Incorporation  by  Reference"  section  of 
this  preamble. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  interim  rule, 
contact  Mr.  Jorge  Arroyo,  Office  of 
Vessel  Traffic  Management  (G-MWV), 
Coast  Guard  by  telephone  202-267- 
1103.  toll-ft«e  telephone  1-800-842- 
8740  ext.  7-1103,  or  electronic  mail 
msregs@comdt.uscg.mil.  For  questions 
on  viewing  or  submitting  material  to  the 
docket,  call  Ms.  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
at  202-366-5149. 

SUPPLEMENTARY  INFORMATION:  Due  to  the 
short  timeframe  given  to  implement 
these  National  Maritime  Transportation 
Security  initiatives,  as  directed  by  the 
"Maritime  Transportation  Security  Act 
(MTSA)  of  2002  (MTSA,  Pub.  L.  107- 
295,  116  STAT.  2064),  and  to  ensure  all 
comments  '9re  in  the  public  venue  for 
these  important  rulemakings,  we  are  not 
accepting  comments  containing 
protected  information  for  these  interim 
rules.  We  request  you  submit  comments, 
as  explained  in  the  Request  for 
Comments  section  below,  and  discuss 
your  concerns  or  support  in  a  manner 
that  is  not  security  sensitive.  We  also 
request  that  you  not  submit  proprietary 
information  as  part  of  your  comment. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will  be 
available  for  inspection  or  copying  at 
room  FL-401  on  the  Plaza  level  of  the 
Nassif  Building.  400  Seventh  Street 
5W.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

Electronic  forms  of  all  comments 
received  into  any  of  oin  dockets  can  be 
searched  by  the  name  of  the  individual 
submitting  the  conmient  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  imit,  etc.) 
and  is  open  to  the  public  without 


restriction.  You  may  also  review  the 
Department  of  Transportation's 
complete  Privacy  Act  Statement 
published  in  the  Federal  Register  on 
April  11,  2000  (65  FR  19477-78),  or  you 
may  visit  http://dms.dot.gov/. 

Request  for  Comments 

We  encoiu-age  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  Your 
comments  will  be  considered  for  the 
final  rule  we  plan  to  issue  before 
November  25,  2003,  to  replace  this 
interim  rule.  If  you  choose  to  comment 
on  this  rulemaking,  please  include  yoin 
name  and  address,  identify  the  specific 
docket  number  for  this  interim  rule 
(USCG-2003-14757),  indicate  the 
specific  heading  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  If  you 
have  comments  on  another  rule  please 
submit  those  comments  in  a  separate 
letter  to  the  docket  for  that  rulemaking. 
You  may  submit  your  comments  and 
material  by  mail,  hand  delivery,  fax,  or 
electronic  means  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES;  but  please  submit 
your  comments  and  material  by  only 
one  means.  If  you  submit  them  by  mail 
or  hand  delivery,  submit  them  in  an 
unboimd  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  diuing 
the  comment  period,  and  we  may 
amend  this  rule  and  the  final  rule  thaf 
replaces  it  in  view  of  them. 

Note,  matters  pertaining  to  AIS 
licensing,  equipment  certification,  and 
fi-equencies  are  subject  to  Federal 
Communications  Commission 
regulations  and  are  not  addressed  in  this 
rule,  see  FCC  Public  Notice  DA  02-1362 
in  the  docket  for  further  information. 

Public  Meeting 

We  will  hold  a  public  meeting  on  July 
23,  2003,  in  Washington,  DC  at  the 
Grand  Hyatt  Hotel,  at  the  address  listed 
under  ADDRESSES.  The  meeting  will  be 
from  9  a.m.  to  5  p.m.  to  discuss  this 
Automatic  Identification  System  (AIS) 
rulemaking  in  addition  to  the  other  five 
maritime  seciurity  rulemakings,  found 
elsewhere  in  today's  Federal  Register. 
In  addition,  you  may  submit  a  request 
for  other  public  meetings  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why 
another  one  would  be  beneficial.  If  we 
determine  that  other  meetings  would 
aid  this  rulemaking,  we  will  hold  them 


at  a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  for  this 
rulemaking  and  are  making  this  interim 
rule  effective  upon  publication.  Section 
102(d)(1)  of  the  Maritime  Transportation 
Security  Act  of  2002  (MTSA,  Public 
Law  107-295, 116  Stat.  2064)  requires 
the  publication  of  an  interim  rule  as 
soon  as  practicable  without  regard  to  the 
provisions  of  chapter  5  of  title  5,  U.S. 
Code  (Administrative  Procedure  Act). 
The  Coast  Guard  finds  that 
harmonization  of  U.S.  regulations  with 
maritime  security  measures  adopted  by 
the  International  Maritime  Organization 
(IMO)  in  December  2002,  and  the  need 
to  institute  measures  for  the  protection 
of  U.S.  maritime  seciu"ity  as  soon  as 
practicable,  furnish  good  cause  for  this 
interim  rule  to  take  effect  inuned  lately  " 
under  both  the  Administrative 
Procedure  Act  and  section  808  of  the 
Congressional  Review  Act. 

Recently  Enacted  Legislation 

The  provisions  set  forth  in  this 
rulemaking  and  the  associated 
regulatory  assessment  take  into  account: 
(1)  The  recently  enacted  MTSA,  which 
requires  an  AIS  on  most  commercial, 
vessels  on  all  navigable  waters,  and  (2) 
the  International  Convention  for  the 
Safety  of  Life  at  Sea,  1974,  (SOLAS) 
amendments  ft-om  the  December  2002 
International  Maritime  Organization 
(IMO)  Diplomatic  Conference.  This  rule 
will  amend  AIS  standards  to  those 
adopted  by  the  IMO  and  SOLAS  and 
defined  in  the  International 
Telecommunication  Union 
Radiocommunication  Bureau  (ITU-R) 
Recommendation  ITU-R  M.1371-1  and 
International  Electrotechnical 
Commission  (lEC)  lEC  61993-2. 

The  recent  SOLAS  AIS  amendments 
accelerate  the  implementation  schedule, 
as  discussed  below  under  "Backgroimd 
and  Purpose-Acceleration  of  SOLAS 
AIS  Implementation."  Copies  of  the 
MTSA  and  the  SOLAS  AIS  amendments 
are  available  in  the  docket  as  indicated 
under  ADDRESSES. 

Public  Meetings  for  Rulemaking^ 
Related  to  Vessel  Traffic  Service 

The  Coast  Guard  held  a  public 
meeting  on  October  28, 1998,  in  New 
Orleans,  Louisiana.  The  meeting  was 
announced  in  a  notice  published  in  the 
Federal  Register  on  September  18,  1998 
(63  FR  49939).  This  meeting  gave  the 
Coast  Guard  the  opportunity  to  discuss 
the  Vessel  Traffic  Service  (VTS)  concept 
on  the  Lower  Mississippi  River  and  the 
envisioned  use  of  automatic 
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identification  system  technology  in  the 
VTS.  At  this  1998  meeting,  we  reported 
the  prehminary  results  of  tests 
conducted  on  the  Lower  Mississippi 
River  using  precursor  AIS.  The 
proposed  VTS  on  the  Lower  Mississippi 
River  is  not  discussed  in  this 
rulemaking  because  it  is  the  subject  of 
a  separate  rulemaking  titled  "Vessel 
Traffic  Service  Lower  Mississippi 
River"  (65  FR  24616.  April  26.  2000; 
docket  {USCG-1998-43991).  We  copied 
those  comments  regarding  the  AIS  that 
were  submitted  to  the  VTS  Lower 
Mississippi  River  docket  and  have 
placed  those  copies  in  the  docket  for 
this  interim  rule.  However,  most  of 
those  comments  are  not  addressed 
herein  either  because  they  are  no  longer 
applicable  or  because  they  address  a 
previous  version  of  AIS  and  not  the 
version  required  by  this  interim  rule. 
We  encoiu^ge  all  those  who  commented 
pr^iously  on  this  rulemaking  to 
comment  on  the  new  provisions  set 
forth  in  this  rule.  We  will  address  those 
comments  along  with  all  other 
comments  submitted  in  direct  response 
to  this  interim  rule  in  the  final  rule. 

Over  the  past  few  years,  the  Coast 
Guard  has  made  AIS  presentations  at 
various  public  forums  including  Federal 
advisory  committee  meetings  (Towing 
Safety  Advisory  Committee.  National 
Offshore  Safety  Advisory  Committee. 
Houston-Galveston  Navigation  Safety 
Advisory  Conunittee  and  Navigation 
Safety  Advisory  Council).  Moreover,  the 
AlS-based  Ports  and  Waterways  Safety 
System  project  being  installed  at  the 
VTS  Lower  Mississippi  River  is 
regularly  discussed  at  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee  meetings. 

The  Houston-Galveston  Navigation 
Safety  Advisory  Committee  and  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee  are  Federally 
chartered  advisory  committees  charged 
with  making  recommendations  to  the 
Coast  Guard  on  matters  relating  to  the 
safe  and  efficient  transit  of  vessels  on 
their  respective  waterways.  These  open 
fortuns  have  afforded  the  public, 
particularly  those  in  the  Gulf  of  Mexico 
and  Mississippi  River  areas,  the 
opportimity  to  comment  on  both  VTS 
•  Lower  Mississippi  River  and  AIS  issues. 
The  public's  input  will  be  taken  into 
account  throughout  this  rulemaking. 
Elsewhere  in  today's  Federal  Register, 
we  have  published  a  notice  requesting 
comments  on  AIS  carriage  for  vessels 
outside  VTS  and  Vessel  Movement 
Reporting  System  (VMRS)  areas  that  are 
not  on  an  international  voyage  {See 
USGG-2003-14878). 


Background  and  Purpose 

Section  5004  of  the  Oil  Pollution  Act 
of  1990,  as  codified  in  33  U.S.C.  2734, 
directed  the  Coast  Guard  to  operate 
additional  equipment,  as  necessary,  to 
provide  surveillance  of  tank  vessels 
transiting  Prince  William  Sound, 
Alaska.  We  have  done  so  since  1994 
through  a  system  then  known  as 
"Automated  Dependent  Surveillance." 
Advances  have  taken  place  with  this 
technology,  now  referred  to  as  the  AIS. 
Section  102  of  the  MTSA  mandates  that 
AIS  be  installed  and  operating  on  most 
commercial  and  passenger  vessels  on  all 
navigable  waters  of  the  United  States. 

The  version  of  AIS  required  by  this 
interim  rule  automatically  broadcasts 
vessel  and  voyage-related  information 
that  is  received  by  other  AlS-equipped 
ships  and  shore  stations.  In  the  ship-to- 
shore  mode,  AIS  enhances  maritime 
domain  awareness  and  allows  for  the 
efficient  exchange  of  vessel  traffic 
information  that  previously  was  only 
available  via  voice  communications 
with  a  VTS.  In  ship-to-ship  mode,  an 
AIS  provides  essential  information  to 
other  vessels,  such  as  name,  position, 
course,  and  speed  that  is  not  otherwise 
readily  available  onboard  vessels.  In 
either  mode,  an  AIS  enhances  the 
mariner's  situational  awareness,  makes 
possible  the  accurate  exchange  of 
navigational  information,  mitigates 
collision  through  reliable  passing 
arrangements,  and  facilitates  vessel 
traffic  management,  while 
simultaneously  reducing  very  high 
frequency  voice  transmissions. 

AISs  have  achieved  acceptance 
through  worldwide  adoption  of 
performance  and  technical  standards 
developed  to  ensure  conunonality, 
universality,  and  inter-operability. 
These  recommendations  have  now  been 
established  and  adopted  as  standards  by 
the  following  diverse  international 
bodies:  the  IMO,  the  International 
Telecommunications  Union  (ITU),  and 
the  International  Electrotechnical 
Commission  (lEC).  Further,  installation 
of  such  equipment  is  required  on 
vessels  subject  to  SOLAS,  as  amended. 

Applicability  and  Compliance  Dates 

This  interim  rule  requires  the 
following  vessels  to  install  and  operate 
AIS:     , 

•  Vessels  on  international  voyages 
subject  to  SOLAS  under  the  schedule 
set  forth  in  SOLAS  chapter  V,  regulation 
19.2.4; 

•  Vessels  of  65  feet  or  more  in  length, 
not  subject  to  SOLAS  or  transiting  a 
VTS  area,  in  commercial  service  on 
international  voyages  by  December  31, 
2004;  and   . 


•  The  following  VTS  or  VMRS  users: 

•  Self-propelled  vessels  of  65  feet  or 
more  in  length,  in  commercial  service; 

•  Towing  vessel  26  feet  or  more  in 
length  and  more  than  600  horsepower; 

•  Vessels  of  100  gross  ton*  or  more 
carrying  one  or  more  passengers  for 
hire;  and 

•  Passenger  vessels  certificated  to 
cany  50  or  more  passengers  for  hire. 

The  VTS  and  VMRS  users  must 
comply  by:  December  31,  2003,  within 
VTS  St.  Marys  River;  by  July  1,  2004, 
within  VTS  Berwick  Bay,  VMRS  Los 
Angeles/Long  Beach.  VtS  Lower 
Mississippi  River.  VTS  Port  Arthur  and 
VTS  Prince  William  Sound;  by 
December  31,  2004,  within  VTS 
Houston-Galveston,  VTS  New  York. 
VTS  Puget  Sound,  and  VTS  San 
Francisco. 

Note  that  the  compliance  dates  set 
forth  in  SOLAS  differ  from  those 
enacted  in  the  MTSA.  In  this  rule, 
where  the  dates  differ,  we  have  sided 
with  the  internationally  agreed  upon 
dates  of  SOLAS,  particularly  regarding 
tankers  built  before  July  1,  2002.  where 
the  compliance  date  is  the  first  survey 
of  these  vessels  for  safety  equipment  on 
or  after  July  1,  2003,  which  could 
extend  compliance  to  July  1.  2004  (one 
year  later  than  the  MTSA). 

However,  we  accelerated  AIS 
implementation  from  the  revised 
SOLAS  schedule  to  meet  other 
international  obligations.  As  of  March 
25.  2003,  the  Saint  Lawrence  Seaway 
Development  Corporation,  under  an 
international  agreement  with  the  St. 
Lawrence  Seaway  Management 
Corporation  of  Canada,  has  required  AIS 
on  vessels  transiting  St.  Lawrence 
Seaway  waters  from  St.  Lambert, 
Quebec  to  Long  Point,  in  mid-Lake  Erie. 
(68  FR  9549,  February  28,  2003).  We 
anticipate  VTS  St.  Marys  River  will  be 
AlS-capable  by  December  31.  2003.  and 
at  that  time  we  will  require  all  VTS 
users,  including  SOLAS  vessels, 
transiting  the  Seaway  and  the  VTS  to 
continue  AIS  operation  through  their  . 
entire  transit. 

This  acceleration  also  follows  our 
plan  to  require  AIS  use  in  areas  where 
we  will  have  an  infrastructure  to  fully 
monitor  and  manage  the  AIS  data  link 
and  ensure  accurate  maritime  domain 
awareness.  That  is  why  we  have, 
initially,  decided  to  implement  AIS 
predominately  in  VTS  and  VMRS  areas 
as  they  become  equipped  with  AIS 
capability. 

The  MTSA  calls  for  AIS  use  in  all 
navigable  waters,  but  allows  this 
requirement  to  be  waived  if  the 
Secretary  finds  that  an  AIS  is  not 
needed  for  safe  navigation  on  specified 
navigable  waters.  The  Coast  Guard 
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intends  to  carry  out  this  mandate 
completely;  however,  at  this  early  stage 
of  AIS  deployment,  the  Coast  Guard 
deems  it  important  to  fully  require  an 
AIS.  particularly  in  congested  waters, 
where  it  has  the  capability  to  manage 
the  AIS  VHF  data  link.  An  AIS  permits 
shore-side  base  stations  to  perform 
various  functions  to  manage  the  AIS 
data  link,  such  as  changing  operating 
frequencies,  power  outputs,  and 
reporting  rates,  should  the  network 
require  it.  This  action  may  be  necessary 
to  ensure  safe  navigation.  The  Coast 
Guard  anticipates  having  these  facilities 
in  most  of  our  major  waterways; 
however,  imtil  then  it  intends  to 
proceed  on  a  rollout  plan  by  waterway. 
In  a  notice  and  request  for  comments 
published  elsewhere  in  today's  Federal 
Register,  the  Coast  Guard  is  seeking 
comments  on  expansion  of  AIS 
implementation  to  vessels  not  on 


international  voyages  outside  VTS  and 
VMRS  areas. 

Acceleration  of  SOLAS  AIS 
Implementation 

The  December  2000  Amendments  to 
SOLAS  provided  for  a  phased-in  AIS 
carriage  schedule  under  chapter  V, 
regulation  19.2.4  that  started  July  1, 
2002,  and  extended  to  July  1,  2008, 
depending  on  ship  type  and  tonnage. 
After  September  11,  2001,  and  in  an 
effort  to  improve  safety,  security  and 
maritime  domain  awareness  worldwide, 
the  United  States  initiated  action 
through  MO  to  accelerate  this 
implementation  schedule. 

In  November  2001,  the  IMO 
Assembly,  on  the  recommendation  of 
the  United  States  and  numerous  other 
nations,  adopted  resolution  A.924(22) 
with  the  goals  of  enhancing  maritime 
security.  This  resolution  instructed  the 
Organization  to  develop  appropriate 
measures  to  improve  maritime  security. 


Based  upon  a  recommendation  by  the 
United  States,  the  Assembly  also  agreed 
to  convene  an  international  conference 
in  December  2002  to  formally  adopt 
whatever  measiires  were  developed. 

In  February  2002,  an  Intersessional 
Working  Group  of  the  IMO  Maritime 
Safety  Committee  (MSC)  met  and 
recommended  that  the  AIS  carriage 
timeline  be  accelerated,  in  addition  to 
several  other  seciuity-related  initiatives, 
which  are  discussed  in  separate  interim 
rules  published  elsewhere  in  today's 
Federal  Register. 

hi  May  2002,  the  Maritime  Safety 
Committee  met  and  accepted 
amendments  to  SOLAS  related  to  the 
accelerated  AIS  implementation 
(including  several  phase-in  options),  for 
consideration  at  a  December  2002 
Diplomatic  Conference.  The  Diplomatic 
Conference  convened  in  December  2002 
and  adopted  the  phased-in  AIS  carriage 
schedule  as  described  in  Table  1  below. 


Table  1.— SOLAS  AIS  Schedule  (Chapter  V,  Regulation  19.2.4)  for  Vessels  on  International  Voyages 


Constructed 


On  or  after  July  1,  2002 
Before  July  1,  2002 


Type  of  vessel 


All 

Passenger  ships  (carrying  12  or  more  passengers) 
Tankers 


Ships,  other  than  passenger  ships  and  tankers,  greater 
than  or  equal  to  50,000  gross  tonnage. 

Ships,  other  than  passenger  ships  and  tankers,  greater 
than  or  equal  to  300,  but  less  than  50,000  gross  ton- 
nage. 


Implementation  date 


July  1,2002. 
July  1,2003. 
First  survey  for  safety  equipment  on  or  after  July  1, 

2003 
July  1.2004. 

First  safety  equipment  survey  after  July  1 ,  2004,  or  by 
December  31,  2004,  whichever  occurs  earlier. 


This  interim  rule  implements  this 
revised  SOLAS  schedule,  as  it  concerns 
vessels  on  international  voyage,  and 
through  a  separate  notice  titled 
"Automatic  Identification  System; 
Expansion  of  Carriage  Requirements  for 
U.S.  Waters"  [USCG-2003-148781. 
published  elsewhere  in  today's  Federal 
Register,  we  seek  comments  regarding 
vessels  solely  engaged  in  domestic 
voyages  and  not  transiting  a  VMRS. 

"The  Coast  Guard  received  some 
unfavorable  comments  regarding  AIS 
carriage  (see  USCG-1 998-4399-3  at 
http://dms.dot.gov)  in  the  VTS  Lower 
Mississippi  River  rulemaking  docket 
(USCG-1998-4399).  There  were  also 
AIS  comments  made  diuing  the  Public 
Meetings  on  Maritime  Security, 
discussed  in  the  preamble  to  the  interim 
rule  titled  "Implementation  of  National 
Maritime  Security  Initiatives," 
published  elsewhere  in  today's  Federal 
Register.  The  Coast  Guard  is  of  the 
strong  opinion  that  an  AIS  should  be 
installed  not  only  on  SOLAS  vessels, 
but  also  on  most  commercial  vessels  as 
soon  as  possible,  particularly  in  vessel 
traffic  monitoring  areas,  such  as  VTS 


and  VMRS  areas.  Thus,  the  Coast  Guard 
is  requiring  AIS  carriage  for  non-SOLAS 
vessels  while  navigating  these  areas. 
There  is  a  general  discussion  of 
comments  on  AIS  carriage  included  in 
the  preamble  for  the  interim  rule  titled 
"Implementation  of  National  Maritime 
Security  Initiatives,"  published 
elsewhere  in  today's  Federal  Register. 

Automatic  Identification  System  (AIS) 

The  AIS  integrates  a  number  of 
technologies  to  enhance  the  safe  and 
efficient  navigation  of  ships,  protection 
of  the  environment,  operation  of  VTS, 
and  maritime  domain  awareness.  AIS 
does  this  by  providing  ship-to-ship 
information  for  collision  avoidance,  and 
ship-to-shore  information  about  a  ship 
cind  its  cargo  for  traffic  management  £md 
increased  maritime  awareness.  Included 
in  these  technologies  are  Global 
Navigation  Satellite  System,  frequency 
agile  digital  very  high  frequency 
transceivers;  self-organizing 
communications  protocols,  and  an 
architecture  that  allows  input  from  and 
output  to  other  shipbome  navigational 
equipment  (for  example,  input  from  rate 


of  turn  indicator  and  heading  sensor; 
output  to  radar  or  electronic  chart 
display  systems).  Data  from  these 
technologies  can  be  tailored  to  the 
mariner's  needs  and  desires.  The 
automated  operation  of  the  AIS  and  the 
reduction  of  voice  interactions  should 
enhance  mariners'  ability  to  navigate. 
More  than  5  million  voice  reports  a  year 
will  be  eliminated  in  existing  VTS  areas 
alone  by  using  AIS. 

The  AIS  transmits  and  receives  vessel 
information  in  near  real-time  from  other 
ships  and  rebroadcasts  from  shore 
stations,  such  as — 

(1)  Static  Information — Vessel  call 
sign.  name.  IMO  identification  number, 
dimensions,  type; 

(2)  Voyage-Related  Information — 
Draft,  cargo  type,  destination,  and 
estimated  time  of  arrival;  and 

(3)  Dynamic  Information — Time  in 
Universal  Time  Coordinated,  latitude/ 
longitude  position,  course  over  ground, 
speed  over  ground,  heading,  rate  of  turn, 
navigational  status. 

The  AIS  provides  mariners  with 
accurate  navigation  information.  In 
addition,  shore  stations  will  be  able  to 
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relay  pertinent  navigational  data  from 
other  sources,  such  as  the  National 
Oceanic  and  Atmospheric 
Administration's  Physical 
Oceanographic  Real  Time  System.  An 
AIS  enhances  the  mariner's  situational 
awareness,  permits  more  effective  and 
reliable  passing  arrangements  as 
intended  by  the  Vessel  Bridge-to-Bridge 
Radiotelephone  Act  (33  U.S.C.  1201- 
1208)  and  the  Inland  Navigational  Rules 
(33  U.S.C.  2001-2038),  and  provides  the 
Coast  Guard  with  a  comprehensive  and 
informative  traffic  image  not  possible 
with  radar  or  video  surveillance. 

AIS  Testing 

j  AIS  tests  and  trials  have  been 
conducted  by  national  maritime  safety 
administrations  in  a  number  of  locations 
around  the  world  including  Germany, 
Sweden,  Finland,  Singapore,  South 
Korea,  British  Coliunbia,  the  Panama 
Canal,  the  St.  Lawrence  Seaway,  the 
Baltic  Sea,  South  Africa,  and  the  Rhine 
River.  The  Coast  Guard  has  conducted 
numerous  tests  and  simulations  to 
identify  various  technical  and 

verational  issues,  such  as  the  shoreside 


1 


communications  infrastructiue  required 
to  support  full  duplex  operations;  unit 
reliability,  development  of  operational 
procedures  appropriate  to  an  AlS-based 
VTS;  and  identification  of  user 
requirements  for  graphical  display 
functionality. 

In  August  1998,  the  Coast  Guard 
leased  50  early-generation  (Digital 
Selective  Calling  (DSC)  ITU-R  M.825-3 
version)  transponders  that  were 
evaluated  aboard  a  variety  of  platforms. 
The  principal  purpose  of  this  testing 
was  to  evaluate  the  performance  of  a 
DSC-based  system  and  identify  any 
operational  and  technical  problems  that 
would  have  to  be  resolved  before 
implementation  of  the  latest  AIS 
technology  (ITU-R  M.  1371-1  version). 

Existing  AIS-Like  Systems 

This  is  not  the  first  experience  with 
AISs  for  the  Coast  Guard  and  the 
maritime  industry.  Since  July  1994, 
tankers  operating  in  the  Prince  William 
Sound  area  have  carried  DSC 
transponders  that  report  to  the  VTS. 

The  DSC  transponder  system  used  in 
Prince  William  Sound  is  a  one-way 


system  of  limited  capability,  flexibility 
and  potential.  The  VTS  at  Prince 
William  Sound  remains  dependent  on 
radar  and  very  high  frequency  voice 
radio  commimications  and  is,  in 
essence,  a  traditional  VTS  augmented  by 
a  DSC  system.  Despite  the  reduced 
capability  of  this  type  of  transponder,  it 
has  proven  valuable  and  has 
demonstrated  its  potential  as  the 
foremost  VTS  surveillance  sensor. 

The  key  difference  between  the  DSC- 
based  identification  system  used  in  VTS 
Prince  William  Sound  and  the  one 
required  by  this  interim  rule  is  that  the 
former  only  provides  ship-to-shore 
(VTS)  transmissions  of  position  data. 
The  AIS  technology  being  required 
ensures  two-way  communication,  radio 
frequency  agility,  greater  capacity,  non- 
proprietary display  interface  standards, 
and  a  host  of  display  possibilities, 
including  Electronic  Chart  Display 
Information  System,  Automatic  Radar 
Plotting  Aid  (ARPA),  non-ARPA  radar. 
Electronic  Chart  System,  Integrated 
Navigation  System,  or  other  proprietary 
graphical  user  interfaces.  See  Technical 
Comparison  Table  2. 


Table  2.— Technical  Comparison  of  ITU-R  M.825  Versus  ITU-R  M.I 371-1  Based  AIS. 


System  characteristics 


Technical  Standards 

Intended  Use  

Message  Schedule  .. 


Fr  squency  Agility 


Radio  Channels 

Permissive  Channel  Usage  (loading) 


Effective  Data  Rate 
System  Capacity  .... 


Digital  selective  calling  radio  transponder 


Broadcast  automatic  identification  system 


ITU-R  M.825-3/IEC  61993-1 

Ship-to-shore 

Shore  synchronized  


Full  very  high  frequency  spectrum  availability 


One  DSC  (Simplex  or  Duplex) 


No  more  than  15%  on  Channel  70.  Up  to 
100%  on  dedicated  channel. 


600  bits/second 


9  polled  messages/minute  Ch.  70-60  polled 
message/minute  not  Ch  70-240  with  spe- 
cial shore  station  control  and  synchroni- 
zation using  duplex  repeater. 


ITU-R  M.1371-1/IEC  61993-2. 

Ship-to-ship;  ship-to-shore;  shore-to-ship. 

Coordinated  and  Synchronized.  Self-orga- 
nizing timeslot  procedure. 

DSC  reception  locked  to  very  high  frequency 
Ch.  70  only.  DSC  broadcasts  and  TDMA 
reception  and  broadcasts  have  full  very" 
high  frequency  spectrum  availat)ility. 

One  DSC  (Simplex).  Two  TDMA  (Simplex  or 
Duplex). 

No  more  than  7.5%  on  Channel  70.  In  excess 
of  100%  on  two  dedicated  channels  (AIS1/ 
AIS2). 

Reception:  19,200  bits/second.  Broadcast: 
9,600  bits/second. 

TDMA:  4500  messages/minute  plus.  DSC:  4 
to  9  polled  messages/minute. 


Tl|e  Need  for  Standardization 

As  evidenced  by  the  number  of 
navigation  systems  currently  in  use, 
there  is  great  interest  in  using 
technology  to  improve  navigational 
safety  and  maritime  domain  awareness. 
However,  to  correctly  add  beneficial 
traffic  information  while  also  meeting 
the  user  demand  to  avoid  a  multiplicity 
of  Incompatible  systems, 
standardization  was  needed.  Without 
standardization,  an  AIS  could  not 
operate  effectively  or  achieve  its 
maximum  potential. 


Failure  to  adopt  international 
standards  would  create  a  proliferation  of 
disparate  imits,  with  no  guarantee  that 
devices  offered  by  various 
manufacturers  would  be  interoperable. 
In  fact,  the  DSC  installation  discussed  in 
the  Existing  AIS-Like  Systems  section 
was  based  on  a  standard  communication 
protocol.  However,  it  relies  upon 
proprietary  software  for  data 
management  and  display.  The  Coast 
Guard  has  been  a  leader  in  the  drafting 
or  adoption  of  technical  standards 
through  its  participation  at  IMO,  ITU, 
and  other  international  working  groups, 


including  groups  vdthin  the  lEC;  our 
goal  being  the  imiversal  inter- 
operability of  AIS. 

The  key  differences  between  previous 
technologies  and  AISs  are  that  the  latter 
allows  for  reliable  Self-Organizing 
Time-Division  Multiple  Access,  tw(^ 
way  conmnmication,  radio  frequency 
agility,  greater  capacity,  and  a  host  of 
display  possibilities.  For  these  reasons, 
implementing  international  standards 
for  AIS  was  a  high  priority  for  the  Coast 
Guard. 
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Ports  and  Waterways  Safety  System 

Recognizing  the  need  to  take 
advantage  of  this  technology,  the  Coast 
Guard  has  embarked  in  a  major 
capitalization  effort  to  upgrade  all 
existing  and  future  VTSs  with  AIS 
capability. 

The  Ports  and  Waterways  Safety 
System  is  an  effort  to  establish  a 
national  transportation  system  that 
collects,  processes,  and  disseminates 
information  on  the  marine  operating 
environment  and  maritime  vessel  traffic 
in  major  U.S.  ports  and  waterways. 

The  VTS  mission  is  to  monitor  and 
assess  vessel  movements,  exchange 
information  regarding  vessel  movements 
with  ether  vessels  and  shore-based 
personnel,  and  provide  advisories  to 
vessel  Masters.  The  AIS  coverage 
capability  and  precision  compared  to 
other  surveillance  technology  (i.e.,  radar 
and  closed  circuit  television  (CCTV)), 
makes  it  the  sensor  of  choice  for  all 
future  VTS  operations. 

A  major  goal  of  the  Ports  and 
Waterways  Safety  System  is  to  apply 
AIS  and  other  technologies  that  enable 
information  gathering  and 
dissemination  in  ways  that  do  not  create 
an  additional  operational  biuden  for  the 
mariner.  An  AlS-based  VTS  will 
augment  the  mariner's  navigational 
capability  through  automatic  and 
effortless  broadcast  of  vessel  traffic  data, 
navigational  advisories,  and  safety 
alerts.  Through  AlS-based  VTS 
technology  and  this  rulemaking,  we  can 
maximize  the  benefits  of  our  vessel 
traffic  management  mission,  provide  the 
same  or  more  services,  and  enhance 
navigation. 

Each  VTS  has  a  Vessel  Traffic  Center 
(VTC)  that  will  receive  vessel  movement 
data  from  an  AIS  in  addition  to  radar 
and  CCTV,  if  so  equipped.  An  AIS- 
based  VTS  reduces  the  need  for  voice 
interactions,  expands  situational 
awareness,  and  augments  the  VTS  role 
to  assist  mariners  in  the  performance  of 
their  duties,  thus  mitigating  the  risk  of 
collisions. 

We  have  started  this  upgrade  process 
and  expect  to  complete  it  for  the 
following  VTS  ports  by  2005:  Berwick 
Bay,  LA;  Houston-Galveston,  TX;  Port 
Arthur.  TX;  New  Orleans,  LA;  New 
York,  NY;  San  Francisco,  CA;  Prince 
William  Sound,  AK;  Puget  Sotmd,  WA; 
and  St.  Marys  River,  MI.  As  these  VTSs 
become  AlS-capable,  per  the  schedule 
established  today  in  33  CFR  164.46,  the 
Coast  Guard  will  eliminate  VTS  Users 
voice  position  reports  and  rely  upon 
AIS  broadcasting.  We  will  require  all 
VTS  Users  within  a  VTS  to  use  an  AIS. 

Given  the  reduced  infrastructure 
needs  of  an  AIS  and  associated  cost  and 


operational  efficiency,  the  Coast  Guard 
intends  to  expand  AIS  surveillance  to 
other  VMRS  areas,  such  as  the 
approaches  to  Los  Angeles  and  Long 
Beach  Harbors,  which  is  jointly 
operated  by  the  Coast  Guard  and  the 
Southern  California  Marine  Exchange 
(under  the  California  Code  of 
Regulations,  14  CCR  852.20  through 
852.30).  Other  VMRS  areas  are 
envisioned  and  would  be  the  subject  of 
future  rulemakings.  However,  the  Coast 
Guard  in  this  interim  rule  defines  VMRS 
centers,  areas,  and  users  to  distinguish 
them  from  VTS  centers,  areas,  and 
users.  This  will  allow  the  Coast  Guard 
to  have  monitoring  capabilities  in  areas 
that  may  not  warrant  the  full 
interactivity  of  a  VTS  (that  is, 
informational,  navigation  assistance  and 
active  traffic  organization  services),  but 
that  do  warrant  the  Captain  of  the  Port's 
(COTP's)  vigilance  and  greater 
situational  awareness.  It  would  also 
provide  the  COTPs  a  more  effective 
means  to  carry  out  their  duties  and 
communicate  with  vessels  reporting 
from  within  a  vessel  monitoring  system 
area,  and  thus  enhance  their  maritime 
domain  awareness. 

Involvement  of  the  Maritime 
Community 

We  have  long  recognized  that  use  of 
AIS  on  the  nation's  navigable  waters  is 
a  valuable  asset  to  all  mariners.  In  the 
past,  many  in  the  maritime  community 
have  noted  that  to  have  a  successful 
VTS,  the  Coast  Guard  must  strive  to 
meet  the  needs  of  the  users  while 
imposing  minimal  burden,  especially  in 
terms  of  voice  communications. 

In  1997,  the  Coast  Guard  benefited 
from  a  national  dialog  conducted  by  the 
Marine  Board  of  the  National 
Academies  and  its  Committee  on 
Maritime  Advanced  Information 
Systems  and  ad  hoc  VTS  committee 
formed  under  the  auspices  of  the  Lower 
Mississippi  River  Waterway  Safety 
Advisory  Committee.  This  ad  hoc 
committee,  which  was  made  up  of 
representatives  from  the  maritime 
community,  port  community, 
government,  and  the  public,  was  asked 
to  define  user  requirements  for  VTS  that 
would  accomplish  the  joint  overall  goals 
of  safety  and  efficiency.  The  result  of 
this  effort  was  a  conceptual  baseline 
VTS  plan.  (See  USCG-1 998-4399-3  at 
http://dms.dot.gov).  One  key  finding  of 
that  plan  was  the  need  to  implement 
AIS  technology,  and  to  incorporate  AIS 
as  a  key  component  of  future  VTS 
implementation.  The  Coast  Guard  views 
AIS  implementation  not  only  as  a  key 
component  of  VTS,  but  also  as  a 
valuable  awareness  tool  that  should  be 


made  available  and  required  in  all  the 
nation's  seas  and  waterways. 

The  Coast  Guard  also  recognizes  that 
wider  implementation  of  a  surveillance 
capability  is  imperative  to  maritime 
domain  awareness  and  homeland 
security.  Thus,  it  is  moving  forward 
with  AIS  capability  as  a  component  of 
our  nation's  marine  distress  system 
network-Rescue  21.  Therefore,  the  Coast 
Guard  wishes  to  avail  itself  of  this 
opportunity  to  seek  comments,  via  the 
Notice  accompanying  this  interim  rule 
published  elsewhere  in  today's  Federal 
Register,  regarding  expanding  AIS 
carriage  requirements  beyond  those 
vessels  and  areas  required  in  t^s 
interim  rule. 

Discussion  of  Interim  Rule 

This  interim  rule  amends  Vessel 
Bridge-to-Bridge  Radiotelephone 
Regulations  in  33  CFR  part  26,  Vessel 
Traffic  Management  regulations  in  part 
161,  Navigation  Safety  Regulations,  in 
part  164,  and  the  Prince  William  Sound, 
Alaska  regulated  navigation  area 
regulations  in  33  CFR  165.1704.  We  are 
making  the  following  changes  to 
existing  regulations. 

Amendments  to  Part  26 

We  are  deleting  Table  26.03(f)  and 
directing  the  reader  to  newly  designated 
Table  161.12(c)  for  the  same 
information. 

Amendments  to  Part  161 

We  are  adding  two  definitions  in 
§  161.2 — "navigable  waters"  and 
"Vessel  Movement  Center";  and 
revising  definitions  for  "Vessel 
Movement  Reporting  System";  and 
"Vessel  Movement  Reporting  System 
User"  to  distinguish  them  from  "Vessel 
Traffic  Service",  "Vessel  Traffic 
Centers",  and  "Vessel  Traffic  Service 
Users".  Vessels  within  a  VTS  receive  a 
host  of  services  (e.g.,  weather  and 
navigation  advisories,  reports  of  aids  to 
navigation  outages,  and  projected  traffic 
encounters)  that  will  not  necessarily  be 
available  from  a  VMRS  whose  primary 
mission  is  to  enhance  Coast  Guard 
maritime  domain  awareness  and 
homeland  security. 

We  are  amending  the  Table  161.12(b), 
and  redesignating  it  as  Table  161.12(c) 
to  reflect  existing  VTS  and  VMRS  areas 
and  their  call  signs,  designated 
frequencies,  and  clarifying  Notes. 

We  are  revising  §  161.21  to  establish 
a  mandatory  reporting  and  broadcast 
requfrement  via  AIS  in  denoted  VMRS 
areas.  The  current  regulation  has  a  voice 
reporting  exemption  for  those  vessels 
carrying  AISSE  in  VTS  areas  capable  of 
receiving  such  reports,  such  as  VTS 
Prince  William  Sound  (where  the  AISSE 
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requirement  will  remain  in  effect  until 
July  1,  2004). 

We  are  deleting  the  Sailing  Plan 
Deviation  Report  in  §  161.21,  but  we  are 
still  requiring  this  information  in  the 
general  reporting  requirements  in 
§161.18. 

Throughout  subpart  B,  we  are  adding 
"VMRS"  after  "VTS"  to  show  that  the 
provisions  of  this  subpart  can  apply  to 
either  a  VTS  and  or  a  VMRS. 

Ahiendments  to  Part  164 

|We  are  adding  a  paragraph  to  §  164.01 
to  note  that  §  164.46  applies  to  some 
vessels  less  than  1600  gross  tons,  and 
we  are  revising  §  164.01(c)  to  add 
§  164.46  to  the  list  of  sections  not 
applicable  to  U.S.  public  vessels. 

Weare  revising  §  164.02  to  reflect  that 
the  AIS  requirement  in  part  164  applies 
to  vessels  subject  to  SOLAS  Chapter  V, 
Regulation  19.2.4. 

!We  are  amending  §  164.03,  the 
"Incorporation  by  Reference"  section, 
by  adding  the  IMO's  MSC  AIS 
performance  standard  (MSC. 74(69)),  the 
ITU  AIS  technical  standard  (ITU-R 
M.1 371-1),  the  IMO  AIS  shipbome 
installation  guidelines  (SN/Circ.277), 
the  SOLAS  2000  Amendments  and 
SOLAS  2002  Amendments  (Conference 
resolution  1),  and  the  lEC  AIS 
certification  and  testing  standard  (lEC 
61993-2). 

We  are  renaming  §  164.43  as 
"Automatic  Identification  System 
Shipbome  Equipment — Prince  William 
Sound,"  and  embedded  an  expiration 
date.  We  are  adding  new  §  164.46 
"Automatic  Identification  System 
(AIS)"  to  address  applicability, 
operation,  placement,  and  use  of  AIS 
units.  In  addition,  we  are  extending  AIS 
applicability  to  all  vessels  subject  to 
SOLAS;  to  commercial  vessels  65  feet  or 
more  in  length  not  subject  to  SOLAS  on 
an  international  voyage;  and  to  other 
commercial  vessels  required  to 
participate  in  a  VTS  or  VMRS  (these 
vessels  are  all  passenger  vessels 
certificated  to  have  50  or  more 
passengers  on  board  and  every  vessel 
subject  to  Vessel  Bridge-to-Bridge 
Radiotelephone  Act). 

Given  tne  similarities  between  vessel 
bridge-to-bridge  radiotelephone  and 
AIS,  the  usage,  maintenance,  and 
language  requirements  in  33  CFR 
26.04(a)  and  (c),  26.05,  26.06,  and  26.07 
for  Vessel  Bridge-to-Bridge 
Radiotelephones,  will  also  apply  to  AIS. 
We  are  also  clarifying  that  proper 
maintenance  includes  acciu'ate  and 
timely,  data  entry  and  transmission.  For 
vessels  over  1600  gross  tons,  we  are 
requiring  the  AIS  Pilot  Plug  be  readily 
available,  placed  at  the  conning 
position,  and  near  an  AC  power  outlet. 


The  use  of  portable  AIS  units  on 
vessels  will  be  permissible  only  if  such 
use  does  not  interfere  with  other 
installed  navigation  emd 
communications  systems,  and,  such  that 
only  one  unit  be  in  operation  at  a  time. 

Amendments  to  Part  165 

In  §  165.1704,  we  are  amending  the 
AISSE  carriage  requirement  for  tankers 
in  Prince  William  Sound,  so  that  it 
expires,  and  thus  reverts  to  the  AIS 
requirement,  on  July  1,  2004. 

Incorporation  by  Reference 

The  Director  of  the  Federal  Register 
has  approved  the  material  in  §  164.03 
for  incorporation  by  reference  under  5 
U.S.C.  552  and  1  CFR  part  51.  You  may 
inspect  this  material  at  U.S.  Coast  Guard 
Headquarters  where  indicated  under 
ADDRESSES.  Copies  of  the  material  are 
available  from  the  sources  listed  in 
§164.03. 

Regulatory  Assessment 

This  interim  rule  is  not  econon\ically 
significant,  however,  it  is  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
(0MB).  It  is  also  significant  imder  Ae 
regulatory  policies  and  procediues  of 
the  Department  of  Homeland  Security 
due  to  significant  public  interest.  A 
more  detailed  Regulatory  Assessment  is 
available  in  the  docket  as  indicated 
under  ADDRESSES.  A  summary  of  the 
assessment  follows. 

Cost  Assessment 

The  interim  nde  is  requiring  the 
carriage  of  an  AIS  on  all  U.S.  flag 
SOLAS  vessels,  certain  domestic  vessels 
in  VTS  areas,  and  foreign  flag  vessels 
less  than  300  gross  tonnage  that  make 
ports  of  call  in  the  United  States.  We 
estimate  that  438  U.S.  flag  SOLAS 
vessels,  4,121  non-SOLAS  domestic 
vessels,  and  70  non-SOLAS  foreign 
vessels  will  be  affected  by  the  interim 
rule.  These  include  the  following: 

(1)  Vessels  subject  to  SOLAS; 

(2)  All  commercial,  self-powered 
vessels  of  65  feet  or  more  in  length  in 
VTS  areas,  including  fishing  vessels; 

(3)  Most  passenger  vessels  in  VTS 
areas; 

(4)  All  dredges  and  floating  plants 
engaged  in  operations  in  VTS  areas; 

(5)  Certain  commercial  towing  vessels 
of  26  feet  or  more  in  length  in  VTS 
areas;  and 

(6)  Non-SOLAS  foreign  flag  vessels 
that  are  65  feet  or  more  in  length  that 
make  port  calls  at  any  U.S.  port. 

The  estimated  cost  of  complying  with 
the  interim  rule  for  domestic  vessels  is 
Present  Value  (PV)  $66  million  (2003- 


2012,  7  percent  discount  rate). 
Approximately  PV  $5  million  of  this 
total  is  attributable  to  U.S.  flag  SOLAS 
vessels.  The  remaining  PV  $61  million 
is  attributable  to  domestic  vessels  (non- 
SOLAS)  that  are  affected.  In  the  first 
year  of  compliance,  the  cost  of 
purchasing  and  installing  equipment 
and  training  personnel  is  an  estimated 
$40  million  (non-discounted,  $2  million 
for  the  U.S.  flag  SOLAS  fleet,  $38 
million  for  the  domestic  fleet). 
Following  initial  implementation,  the 
annual  cost  of  compUance  is  an 
estimated  $1  million  (non-discoimted, 
$0.1  million  for  the  U.S.  flag  SOLAS 
fleet,  $0.9  million  for  the  domestic 
fleet). 

Non-SOLAS  foreign  flag  vessel  costs 
attributed  to  this  rule  are  not  included 
in  the  domestic  cost  calculations  but  are 
still  considered  here.  The  PV  cost  for 
these  vessels  to  comply  with  the  interim 
rule  is  estimated  at  $1  million  over  the 
10-year  period.  The  initial  cost  of 
purchasing  and  installing  equipment 
and  training  personnel  is  an  estimated 
$0.6  million  (non-discounted). 
Following  the  initial  implementation, 
the  annual  cost  of  compliance  is  less 
than  $0.1  million  (non-discounted). 

Safety  Benefits 

The  Coast  Guard  expects  both 
quantifiable  and  non-quantifiable 
benefits  as  a  result  of  the  interim  rule. 
Quantified  benefits  include  avoided 
property  damage,  injuries,  fatalities,  and 
pollution  events  as  a  result  of  having  an 
AIS.  Other  benefits  include  better 
situational  awareness,  better 
information,  and  better 
communications.  The  interim  nde  will 
also  enhance  Coast  Guard  missions  such 
as  marine  safety  and  security,  aids  to 
navigation,  and  maritime  mobility. 

In  order  to  quantify  the  benefits  of 
AIS  implementation,  the  Coast  Guard 
reviewed  thousands  of  Marine  Casualty 
Incident  Reports  (MCIRs)  fix>m  1993- 
1999  that  involved  the  vessel 
populations  affected  by  this  interim 
nde.  These  incidents  were  used  to 
develop  a  historical  rate  of  marine 
casualties  in  VTS  areas  to  determine  the 
effectiveness  of  AIS  as  a  mitigating 
factor.  The  estimated  safety  benefit  of 
the  interim  rule  is  PV  $25  million 
(2003-2012.  7  percent  discount  rate). 
Approximately  PV  $13  million  is 
attributable  to  U.S.  flag  SOLAS  vessels. 
The  remaining  PV  $12  million  is 
attributable  to  domestic  vessels  (non- 
SOLAS).  The  estimated  average  annual 
benefit  is  $5  million  (non-discounted). 

The  costs  of  this  interim  rule  are 
presented  for  a  10-year  period.  The 
Regulatory  Assessment  available  in  the 
public  docket  for  this  rulemaking 
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extends  the  assessment  to  a  15-year 
period. 

Security  Benefits 

This  interim  rule  is  one  of  six  interim 
rules  that  implement  national  maritime 
secxu-ity  initiatives  concerning  general 
provisions,  Area  Meiritime  Secvu-ity 
(ports),  vessels,  facilities,  Outer 
Continental  Shelf  (OCS)  facilities,  and 
AIS.  The  Coast  Guard  used  the  National 
Risk  Assessment  Tool  (N-RAT)  to  assess 
benefits  that  would  result  from 
increased secimty  for  vessels,  facilities, 
OCS  facilities,  and  ports.  The  N-RAT 
considers  threat,  vulnerability,  and 
consequences  for  a  host  of  maritime 
entities  in  various  security-related 
scenarios.  For  a  more  detailed 
discussion  on  the  N-RAT  and  how  we 
employed  this  tool,  refer  to 


"Applicability  of  National  Maritime 
Security  Initiatives"  in  the  interim  rule 
tided  "Implementation  of  National 
Maritime  Seciuity  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register.  For  this 
benefit  assessment,  the  Coast  Guard 
used  a  team  of  experts  to  calculate  a  risk 
score  for  each  entity  and  scenario  before 
and  after  the  implementation  of 
required  security  measiues.  The 
difference  in  before  and  after  scores 
indicates  the  benefit  of  the  proposed 
action. 

We  recognize  that  the  interim  rules 
are  a  "family"  of  rules  that  will 
reinforce  and  support  one  another  in 
their  implementation.  We  have  ensiued, 
however,  that  risk  reduction  that  is 
credited  in  one  rulemaking  is  not  also 
credited  in  another.  For  a  more  detailed 


discussion  on  the  benefit  assessment 
and  how  we  addressed  the  potential  to 
double-count  the  risk  reduced,  refer  to 
"Benefit  Assessment"  in  the  interim 
rule  tided  "Implementation  of  National 
Maritime  Security  Initiatives"  (USCG- 
2003-14792)  published  elsewhere  in 
today's  Federal  Register. 

We  determined  annual  risk  points 
reduced  for  each  of  the  six  interim  rules 
using  the  N-RAT.  The  benefits  are 
apportioned  among  the  Vessel,  Facility, 
OCS  Facility,  AMS,  and  AIS 
requirements.  As  shown  in  Table  3,  the 
implementation  of  AIS  for  the  affected 
population  reduces  1,553  risk  points 
annually  through  2012.  The  benefits 
attributable  for  part  101 — General 
Provisions — were  not  considered 
separately  since  it  is  an  overarching 
section  for  all  the  parts. 


Table  3.— Annual  Risk  Points  Reduced  by  the  Interim  Rules 


Maritime  entity 


Vessels 

Facilities  

CMDS  FaciHties 
Port  Areas  ..... 

Total 


Annual  Risk  Points  Reduced  by  Rulemaking 


Vessel  secu- 
rity plans 


778,633 

2.025 

41 

587 


781,285 


Facility  secu- 
rity plans 


3,385 
469,686 


587 


473.659 


OCS  facility 
security  plans 


3,385 
9,903 


13,288 


AMS  plans 


3,385 
2,025 


129,792 


135,202 


AIS 


1,448 


105 


1,553 


Once  we  determined  the  annual  risk 
points  reduced,  we  discounted  these 
estimates  to  their  present  value  (7 
percent  discount  rate,  2003-2012)  so 
that  they  could  be  compared  to  the 
costs.  We  presented  cost  effectiveness. 


or  dollars  per  risk  point  reduced,  in  two 
ways:  first,  we  compared  the  first-year 
cost  and  first-year  benefit  because  first- 
year  cost  is  the  highest  in  our 
assessment  as  companies  develop 
security  plans  and  purchase  equipment. 


Second,  we  compared  the  10-year  PV 
cost  and  the  10-year  PV  benefit.  The 
results  of  oiu-  assessment  are  presented 
in  Table  4. 


Table  4.  First- Year  and  10-Year  PV  Cost  and  Benefit  of  the  Interim  Rules. 


Item 


First-year  cost  (millions) 

First-year  benefit  

First-year  cost  effectiveness  ($/risk  point  reduced)  ... 

10-year  PV  cost  (millions) 

10-year  PV  benefit 

10-year  PV  cost  effectiveness  ($/risk  point  reduced) 

1  Cost  less  monetized  safety  benefit. 


Interim  Rule 


Vessel  secu- 
rity plans 


$218 

781,285 

279 

1.368 

5,871,540 

233 


Facility  secu- 
rity plans 


$1,125 

473,659 

2,375 

5,399 

3,559,655 

1,517 


OCS  facility 
security  plans 


AMS  plans 


$3 

$120 

13.288 

135,202 

205 

890 

37 

477 

99.863 

1,016,074 

368 

469 

AIS' 


$41 

1,553 

26,391 

42 

11,671 

3,624 


Although  we  have  quantified  these 
security  benefits  relative  to  AIS,  the  N- 
RAT  is  limited  in  its  ability  to  measure 
benefits  attributable  to  intelligence  or 
information  gathering.  These  limitations 
are  discussed  in  the  Assessment 
Limitations  section  in  the  preamble  of 
the  interim  rule  tided  "Implementation 
of  National  Maritime  Security 
Initiatives"  (USCG-2003-14792) 


published  elsewhere  in  today's  Federal 
Register. 

Congress  mandated  an  AIS  carriage 
requirement  on  domestic  (non-SOLAS) 
vessels  in  46  U.S.C.  70114,  and 
provided  an  explicit  phase-in  schedule 
for  AIS  in  section  102(e)  of  the  MTSA. 
Strictly  upon  consideration  of 
monetized  safety  benefits,  as  measured 
through  decreased  collisions  and  the 
resulting  decrease  in  injuries. 


mortalities,  and  pollution  incidents,  the 
cost  of  AIS  installation  for  the  domestic 
fleet  far  outweighs  the  benefit  over  a  15- 
year  period  (0.26  benefit-cost  ratio). 
This  ratio  results  bom  the  high  costs  of 
piuchasing  and  installing  the  unit  (an 
estimated  $9,330  per  vessel),  and  the 
types  of  marine  casualties  that  AIS  is 
expected  to  mitigate,  where  damage  is 
not  usually  severe  nor  is  there 
significant  loss  of  life.  In  view  of  the 
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benefit-cost  ratio  presented  above,  the 
Coast  Guard  will  share  with  the 
Congress  any  significant  information 
provided  by  the  public  that  addresses 
the  reasonableness  of  implementing  the 
statute. 

Because  there  is  not  yet  a  mass  market 
for  AIS,  the  cost  per  unit  in  the  next  few 
years,  when  the  domestic  fleet  is 
required  to  purchase  AIS,  is  likely  to  be 
higher  than  when  it  is  replaced  (around 
2012).  Because  the  AIS  market  is  in  its 
infancy,  we  cannot  estimate  how  much 
the  unit  cost  will  decrease  over  the  next 
decade.  If  many  manufactiu^s  enter  the 
market,  costs  are  likely  to  drop  through 
competition.  Because  manufactiuers 
have  a  potential  world  market  and  a 
significant  U.S.  market,  many  may 
attempt  to  capture  a  segment. 
Conversely,  if  only  a  few  players  emerge 
worldwide,  AIS  costs  could  remain 
high.  Because  manufacturers  must 
engage  in  a  rigorous  approval  process 
and  cannot  be  assured  that  they  will 
recoup  research  and  development  costs 
through  imit  sales,  there  is  die  potential 
that  only  a  few  dominant  players  will 
emrage  in  the  AIS  market.  Because  we 
cannot  determine  the  trend  of  the  AIS 
market,  and  we  did  not  want  to 
understate  the  cost  for  AIS,  we  assumed 
that  the  cost  for  imits  in  2012  would 
again  be  approximately  $9,000  per  unit. 
It  is  possible  that  an  AIS  unit  will  not 
be  this  expensive  to  replace. 

Ib  terms  of  security,  we  estimated  that 
we  will  not  experience  a  significant 
benefit  fi-om  a  decrease  in  risk,  as 
measured  in  risk  points  reduced  in  the 
N-RAT,  as  a  result  of  AIS  installation. 
There  are  two  primary  reasons  for  this 
estimate.  First,  the  N-RAT  was  an 
internal  Coast  Guard  tool  that  was 
modified  to  estimate  the  national 
benefits  attributable  to  the  suite  of 
security  rulemakings  mandated  by  the 
MTSA.  The  tool  was  not  designed  to 
measure  the  security  benefits  of  AIS 
specifically.  The  N-RAT  does  not, 
therefore,  robusUy  captxu-e  the  risk 
mitigation  potential  of  AIS.  Secondly, 
the  Coast  Guard  strongly  believes  that 
AIS  is  critical  to  maritime  domain 
awareness.  We  are  unable  to  quantify  or 


monetize  the  benefits  of  this  Coast 
Guard  mission  or  the  individual 
contribution  of  AIS. 

While  the  monetized  benefit  of  the 
rule  does  not  exceed  its  cost,  the  Coast 
Guard  believes  that  AIS  has  the 
potential  to  mitigate  a  Transportation 
Secmity  Incident  (TSI)  as  described  in 
the  MTSA.  The  Coast  Guard  recognizes 
that  a  single  sensor,  such  as  AIS,. will 
not  likely  prevent  a  TSI  alone — ^but  if 
AIS  can  have  a  mitigating  effect  on  just 
a  single  TSI,  the  secvuity  benefit  could 
be  significant.  The  Coast  Guard  must 
consider  AIS  in  its  suite  of  seciu-ity 
rulemakings  and  has  developed  an 
interim  rulemaking  that  considers  the 
mandates  of  the  MTSA  in  light  of  the 
high  initial  costs  of  purchasing  the  unit, 
by  requiring  AIS  in  VTS  areas  only  for 
the  domestic  fleet.  We  are  concentrating 
our  efforts  in  VTS  areas,  since  this  is 
where  we  can  begin  accruing  the  most 
benefit — for  industry,  the  public,  and 
the  Coast  Guard — in  the  shortest  period 
of  time.  Through  oiu  interim 
rulemaking,  we  are  attempting  to 
maximize  the  return  to  our  investment 
as  quickly  as  practical. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  nde  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiu-isdictions  with 
populations  of  less  than  50,000.  This 
rule  does  not  require  a  general  notice  of 
proposed  rulemaking  and,  therefore,  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act.  Although 
this  rule  is  exempt,  we  have  reviewed 
it  for  potential  economic  impacts  on 
small  entities.  An  Initial  Regulatory 
Flexibility  Analysis  discussing  the 
impact  of  this  rule  on  small  entities  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 


Table  5.— Effect  of  First-Year  Cost  on  Average  Annual  Revenue  for 

SOLAS  Vessels 


Number  and  Types  of  Small  Entities 
Affected 

U.S.  Flag  SOLAS  Vessels 

Of  the' affected  population,  we 
estimate  that  205  U.S.  flag  SOLAS 
vessels,  of  438  total,  are  owned  by  122 
small  businesses.  Approximately  40 
large  companies  own  the  remaining  233 
U.S.  flag  SOLAS  vessels. 

We  estimate  the  cost  of  an  AIS  per 
vessel  in  the  first  year  will  be  $9,330.  Of 
this,  $7,000  is  for  the  AIS  unit,  $2,000 
is  for  installation,  and  $330  is  for 
mariner  training.  We  estimate  that 
following  installation,  each  AIS  will 
require  $250  in  annual  maintenance  to  • 
replace  such  items  as  the  antenna, 
keyboard,  and  display  screen.  The  entire 
unit  will  be  replaced  after  8  years. 

We  found  that  annual  maintenance 
costs  will  have  a  less-than-1 -percent 
impact  on  annual  revenue  for  all  small 
businesses  with  U.S.  flag  SOLAS 
vessels.  First-year  impacts  to  small 
businesses,  therefore,  are  the  focus  of 
this  assessment.  To  estimate  the  revenue 
impact  on  small  businesses  in  the  first 
year,  the  cost  per  vessel  for  an  AIS, 
$9,330,  is  multiplied  by  the  number  of 
vessels  owned  by  each  company,  then 
divided  by  the  average  annual  revenue 
for  each  company,  as  reported  in  the 
online  databases  noted  above.  Of  the 
122  small  businesses  that  own  U.S.  flag 
SOLAS  vessels,  we  found  revenue  for  59 
of  them  (48  percent).  If  we  could  not 
find  revenue  data  for  a  business,  we 
assiuned  the  business  was  small.  For  the 
remaining  63  small  entities  without 
revenue  data,  we  expanded  the  revenue 
impacts  from  the  known  59  companies. 
For  example,  if  73  percent  of  59  small 
entities  (43  entities)  had  a  0-3  percent 
impact  on  their  average  annual 
revenues,  then  73  percent  of  63  small 
entities  (47  entities)  had  a  0-3  percent 
impact,  for  a  total  of  90  small  entities 
with  an  annual  revenue  impact  of  0-3 
percent.  Table  5  presents  the  revenue 
impact  for  the  59  entities  with  known 
average  annual  revenue  and  the 
expanded  results  for  the  63  entities 
without  revenue  information. 

Small  Entities  Owning  U.S.  Flag 


Percent  of  annual  revenue  that  is  first-year  AIS  cost 


0-3%' 

>  3-5%  .... 

>  5-10%  .. 

>  10-20% 

>  20-30% 


Numt>er  of  en-  Percent  of  en- 
tities witfi  titles  witti 

known  annual  '  known  annual 
revenues     revenues 


43 
5 

4 
6 
0 


73 
8 

7 

10 

0 


Expanded 
numt)er  of  en- 
tities with  un- 
known annual 

revenues 

47 
5 
4 
6" 
0 


Total  small  en- 
tities per  im- 
pact category 


90 
10 

8 
12 

0 
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Table  5.— Effect  of  First- Year  Cost  on  Average  Annual  Revenue  for  Small  Entities  Owning  U.S.  Flag 

SOLAS  Vessels— Continued 


Percent  of  annual  revenue  that  is  first-year  AIS  cost 


>  30% 

Total 


Detail  may  not  calculate  to  total  due  to  independent  rounding. 


Number  of  en- 
tities with 

known  annual 
revenues 


59 


Percent  of  en- 
tities with 

known  annual 
revenues 


100 


Expanded 
number  of  en- 
tities with  un- 
known annual 

revenues 


1 


63 


Total  small  en- 
tities per  im- 
pact category 


122 


Number  and  Types  of  Small  Entities 
Affected:  Non-SOLAS  Fleet  in  VTS 
Areas 

We  estimate  that  there  are  1,491  small 
businesses  that  will  be  affected  by  the 
interim  rule  that  own  non-SOLAS 
vessels  that  transit  VTS  areas.  These  ' 
1,491  companies  own  2,360  vessels, 
representing  57  percent  of  the  4,121 
non-SOLAS  vessels  affected  by  the  rule. 
An  estimated  1,456  vessels  (35  percent) 
are  owned  by  150  large  businesses,  and 
55  vessels  (1  percent)  are  owned  by 
State  and  local  governments.  We  have 
248  vessels  that  transit  VTS  areas  (7 
percent  of  the  non-SOLAS  fleet)  that 


have  no  company  associated  with  the 
vessel  whatsoever,  due  to  missing 
company  information  in  our  data.  We 
caimot  be  certain  if  these  vessels  belong 
to  small,  large,  or  government  entities 
cuid  do  not  apportion  these  248  vessels 
to  one  type  of  entity  or  another. 

As  with  the  U.S.  flag  SOLAS  fleet, 
annual  cost  following  installation  of  an 
AIS  will  have  little  impact  on  annual 
revenues — a  less-than-1 -percent  impact 
on  annual  revenue  for  most  small 
businesses.  The  first-year  cost  of  the 
interim  rule,  therefore,  will  again  have 
the  greatest  impact  on  average  annual 
revenue.  To  estimate  the  revenue  impact 
on  small  businesses  in  the  first  year,  the 

Table  6.— Effect  of  First-Year  Cost  on  Average  Annual  Revenue  for 

Vessels  in  VTS  Areas 


cost  per  vessel  for  an  AIS,  $9,330, 
multiplied  by  the  number  of  vessels 
owned  by  each  company,  then  divided 
by  the  average  annual  revenue  for  each 
company.  Of  the  1,491  small  businesses 
that  own  non-SOLAS  vessels  in  VTS 
areas,  we  found  revenue  for  453  of  them 
(30  percent).  As  with  the  assessment  for 
the  U.S.  flag  SOLAS  fleet,  if  we  could 
not  find  revenue  data  for  a  business,  we 
assumed  the  business  was  small.  For  the 
remaining  1,038  small  entities  without 
revenue  data,  we  expanded  the  revenue 
impacts  for  the  known  453  companies. 
The  results  of  the  assessment  for  the 
non-SOLAS  fleet  in  VTS  areas  are 
presented  in  Table  6. 

Small  Entities  Owning  Non-SOLAS 


Percent  of  annual  revenue  that  is  first-year  AIS  cost 


0-3%  

>  3-5% 

>  5-10% 

>  10-20%  .....: 

>  20-30% ." 

>30% '"''"'Z"Z 

Total  ; 

Detail  may  not  cateulate  to  total  due  to  independent  rounding. 


Number  of  en- 
tities with 

known  annual 
revenues 


334 
47 
34 
20 
11 
7 


453 


Percent  of  en- 
tities with 

known  annual 
revenues 


74 
10 
8 
4 
2 
2 


100 


Expanded 
numt»er  of  en- 
tities with  un- 
known annual 

revenues 


767 
104 
83 
42 
21 
21 


1,038 


Total  small  en- 
tities per  im- 
pact category 


1,101 

151 

117 

62 

32 

28 


1,491 


As  shown,  the  interim  rule  will  haver 
a  less- than-3 -percent  impact  on  74 
percent  of  small  businesses  in  the  first 
year  it  is  in  effect.  Approximately  92 
percent  have  a  less-than-1 0-percent 
impact.  We  conclude,  therefore,  that  the 
interim  rule  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 


would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Mr.  Jorge 
Arroyo  (G-MWV)  by  telephone  202- 
267-1103,  toll-free  telephone  1-800- 
842-8740  ext.  7-1103,  or  electronic  mail 
msregs@comdt.  uscg.mil. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 


annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  reports  required  by  this  rule 
are  considered  to  be  operational 
communications,  transitory  in  nature, 
and,  therefore,  do  not  constitute  the 
collection  of  information  under  the 
Paperwork  Reduction  Act. 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  It  is  well  settled 
that  States  may  not  regulate  in 
categories  reserved  for  regulation  by  the 
Coast  Guard.  It  is  also  well  settled,  now, 
that  all  of  the  categories  covered  in  46 
U.S.C.  3306,  3703,  7101.  and  8101 
(design,  construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  manning  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 
obligations,  are  within  the  field 
foreclosed  from  regulation  by  the  States. 
In  addition,  under  the  authority  of  Title 
I  of  the  Ports  and  Waterways  Safety  Act, 
33  U.S.C.  1221-1232  (specifically  33 
U.S.C.  1223)  and  the  MTSA  our 
regulation  will  preempt  any  State  action 
on  the  subject  of  automatic 
identification  system  carriage 
requirements.  (See  the  decision  of  the 
Supreme  Court  in  the  consolidated 
cases  of  United  States  v.  Locke  and 
Intertanko  v.  Locke,  529  U.S.  89,  120 
S.Ct.  1135  (March  6,  2000).}  Our  AIS 
carriage  requirement  rule  falls  into  the 
category  of  equipping  of  vessels. 
Because  the  States  may  not  regulate 
within  this  category,  preemption  under 
Executive  Order  13132  is  not  an  issue. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year.  We  do  discuss  the 
effects  of  this  interim  rule  elsewhere  in 
this  preamble.  However,  this  interim 
rule  is  exempted  from  assessing  the 
effects  of  the  regulatory  action  as 
required  by  the  Act  because  it  is 
necessary  for  the  national  security  of  the 
United  States  (2  U.S.C.  1503(5)). 

Takmg  of  Private  Property 

This  interim  rule  will  riot  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 


Civil  Justice  Reform 

This  interim  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
interim  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  interim  rule  is  not  an 
economically  significant  rule,  and  does 
not  concern  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  interim  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We 
invite  your  comments,  however,  on  how 
this  interim  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
imder  the  Order. 

Energy  Efifects 

We  have  analyzed  this  interim  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  an  economically  significant 
regulatory  action  and  is  therefore  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy  even  though  it  is  a  "significant 
regulatory  action"  unde»  Executive 
Order  12866.  It  has  not  been  designated 
by  the  Administrator  of  the  Ofiice  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979  (19 
U.S.C.  2501-2582)  prohibits  Federal 
agencies  from  engaging  in  any  standards 
or  related  activities  that  create 
imnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety  and  security,  are  not  considered 
imnecessary  obstacles.  The  Act  also 
requires  consideration  of  international 


standards  and,  where  appropriate,  that 
they  be  the  basis  for  U.S.  standards.  We 
have  assessed  the  potential  effect  of  this 
interim  rule  and  have  determined  that  it 
is  not  likely  to  create  substantial 
obstacles  to  the  foreign  commerce  of  the 
United  States  because  we  are 
implementing  an  international 
standards  (lEC/IMO/ITU).  In  addition, 
because  these  regulations  are  being  put 
in  place  in  order  to  further  a  legitimate 
domestic  objective,  namely  to  increase 
the  safety  of  vessels  and  the  security  of 
the  United  States,  any  obstacles  created 
by  the  regulation  are  not  considered 
unnecessary  obstacles. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraphs  (34)(d).  (34)(e).  and  (34)(i)  of 
Commandant  Instruction  M16475.1D. 
this  rule  is  categorically  excluded  from 
further  environmental. documentation. 
This  interim  rule  concerns  vessel 
equipment  requirements  that  will 
contribute  to  higher  levels  of  marine 
safety  and  maritime  domain  awareness 
for  U.S.  ports  and  waterways.  A 
"Cat^orical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES  or 
SUPPLEMENTARY  INFORMATION. 

This  rulemaking  will  not  significantly 
impact  the  coastal  zone.  Further,  the 
rulemaking  and  the  execution  of  this 
rule  will  be  done  in  conjunction  with 
appropriate  State  coastal  authorities. 
The  Coast  Guard  will,  therefore,  comply 
with  the  requirements  of  the  Coastal 
Zone  Management  Act  while  furthering 
its  intent  to  protect  the  coastal  zone. 

List  of  Subjects 

33  CFR  Part  26 

Communications  equipment.  Marine 
safety.  Radiotelephone,  Vessels. 

33  CFR  Part  161 

Harbors,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Vessels,  Waterways. 

33  CFR  Part  164 

Incorporation  by  reference.  Marine 
safety,  Navigation  (water).  Reporting 
and  recordkeeping  requirements. 
Waterways. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  26. 161,  164,  and  165  as 
follows:  i 
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PART  26— VESSEL  BRIDGE-TO- 
BRIDGE  RADIOTELEPHONE 
REGULATIONS 

■  1 .  Revise  the  authority  for  part  26  to 
read  as  follows: 

Authority:  14  U.S.C.  2;  33  U.S.C.  1201- 
1208;  Pub.  L.  107-295,  116  Stat.  2064; 
Department  of  Homeland  Security  Delegation 
No.  0170iRule  1.  International  Regulations 
for  the  Prevention  of  Collisions  at  Sea. 

■  2.  In  §  26.03,  in  paragraph  (f),  remove 
the  words,  "Table  26.03(f)  (VTS  Call 
Signs,  Designated  Frequencies,  and 
Monitoring  Areas).",  and  add,  in  their 
place,  the  words  "Table  161.12(c)  (VTS 
and  VMRS  Centers,  Call  Signs/MMSI, 
Designated  Frequencies,  and  Monitoring 
Areas).",  and  delete  Table  26.03(f). 

PART  161— VESSEL  TRAFFIC 
MANAGEMENT 

■  3.  Revise  the  authority  for  part  161  to 
read  as  follows: 

Authority:  33  U.S.C.  1223.  1231;  46  U.S.C. 
70114.  70117;  Pub.  L.  107-295.  116  Stat. 
2064:  Department  of  Homeland  Security 
Delegation  No.  0170. 

■  4.  In  §161.2— 

■  a.  Revise  the  definitions  for  "Viessel 
Movement  Reporting  System  (VMRS)", 
"Vessel  Movement  Reporting  System 
(VMRS)  User";  and 

■  b.  Add  the  definitions  for  "navigable 
waters"  and  "Vessel  Movement  Center 


(VMC)",  in  alphabetical  order,  to  read  as 
follows: 

§161.2    Definitions. 

***** 

Navigable  waters  means  all  navigable 
waters  of  the  United  States  including 
the  territorial  sea  of  the  United  States, 
extending  to  12  nautical  miles  from 
United  States  baselines,  as  described  in 
Presidential  Proclamation  No.  5928  of 
December  27,  1988. 
***** 

Vessel  Movement  Center  (VMC) 
means  the  shore-based  facility  that 
operates  the  vessel  tracking  system  for 
a  Vessel  Movement  Reporting  System 
(VMRS)  area  or  sector  within  such  an 
area.  The  VMC  does  not  necessarily 
have  the  capability  or  qualified 
personnel  to  interact  with  marine  traffic, 
nor  does  it  necessarily  respond  to  traffic 
situations  developing  in  the  area,  as 
does  a  Vessel  Traffic  Service  (VTS). 

Vessel  Movement  Reporting  System 
(VMRS)  means  a  mandatory  reporting 
system  used  to  monitor  and  track  vessel 
movements.  This  is  accomplished  by  a 
vessel  providing  information  under 
established  procedures  as  set  forth  in 
this  part  in  the  areas  defined  in  Table 
161.12(c)  (VTS  and  VMRS  Centers,  Call 
Signs/MMSI,  Designated  Frequencies, 
and  Monitoring  Areas). 

Vessel  Movement  Reporting  System 
(VMRS)  User  means  a  vessel,  or  an 


owner,  operator,  charterer.  Master,  or 
person  directing  the  movement  of  a 
vessel  that  is  required  to  participate  in 
a  VMRS. 

***** 

■  5.  In  §161. 12— 

■  a.  Redesignate  paragraphs  (a)(1),  (b). 
Table  161.12(b),  and  paragraph  (c)  as  (b), 
(c).  Table  161.12(c),  and  (d). 
respectively; 

■  b.  Revise  newly  designated  paragraph 
(c)  and  newly  designated  Table  161.12(c) 
to  read  as  follows: 

§161.12    Vessel  operating  requirements. 

*****  , 

(c)  When  not  exchanging  voice 
communications,  a  VTS  User  must 
maintain  a  listening  watch  as  required 
by  §  26.04(e)  of  this  chapter  on  the  VTS 
frequency  designated  in  Table  161.12(c) 
(VTS  and  VMRS  Centers,  Call  Signs/ 
MMSI,  Designated  Frequencies,  and 
Monitoring  Areas).  In  addition,  the  VTS 
User  must  respond  promptly  when 
hailed  and  communicate  in  the  English 
language. 

Note  to  §  161.12(c):  As  stated  in  47  CFR 
80.148(b),  a  very  high  frequency  watch  on 
Channel  16  (156.800  MHz)  is  not  required  on 
vessels  subject  to  the  Vessel  Bridge-to-Bridge 
Radiotelephone  Act  and  participating  in  a 
Vessel  Traffic  Service  (VTS)  system  when  the 
watch  is  maintained  on  both  the  vessel 
bridge-to-bridge  frequency  and  a  designated 
VTS  frequency. 


Table  161.12(c).— VTS  and  VMRS  Centers,  Call  Signs/MMSI,  Designated  Frequencies,  and  Monitoring  Areas 


Center  MMSI  >  Call  Sign 


Berwick  Bay  003669950— 
Berwick  Traffic 

Houston-Galveston — 003669954 

Houston  Traffic 

Houston  Traffic 


Los  Angeles/Long  Beach:  MMSI/To 

be  determined 
San  Pedro  Traffic 


Louisville:  Not  applicable 
Louisville  Traffic 


Lower        Mississippi        River' — 

0036699952 
New  Orleans  Traffic  


Designated  frequency  (Channel 
designation) — purpose  - 


156.550  MHz  (Ch.  11)  .. 

156.550  MHz  (Ch.  11)  .. 
156.250  Mhz(Ch.5A) 
—For  Sailing  Plans  only 
156.600  MHz  (Ch.  12)  .. 
156.250  Mhz  (Ch.  5A) 
— For  Sailing  Plans  only 


156.700  MHz  (Ch.14) 


156.650  MHi  (Ch.  13) 


156.700  MHz  (Ch.14) 


Monitoring  area  ^ 


The  waters  south  of  29°45'  N.,  west  of  91°10'  W.,  north  of  29°37'  N., 

andeast  of  91°18'W. 
The  navigable  waters  north  of  29°  N.,  west  of  94°20'  W.,  south  of 

29°49'  N,  and  east  of  95°20'  W. 
The  navigable  waters  north  of  a  line  extending  due  west  from  the 

southem  most  end  of  Exxon  Dock  #1  (20°43.37'  N.,  95°01.27'  W.). 

The  navigable  waters  south  of  a  line  extending  due  west  from  the 
southern  most  end  of  Exxon  Dock  #1  (29°43.37'  N.,  95°01.27'  W.) 


Vessel  Movement  Reporting  System  Area:  The  navigable  waters 
within  a  25  nautical  mile  radius  of  Point  Femriin  Light  (33°42.3'  N 
118-17.6' W.). 

The  waters  of  the  Ohio  River  between  McAlpine  Locks  (Mile  606) 
and  Twelve  Mile  Island  (Mile  593),  only  when  the  McAlpine  upper 
pool  gauge  is  at  approximately  13.0  feet  or  above. 


The  navigable  waters  of  the  Lower  Mississippi  River  t)elow  30°38.7' 
N.,  9ri7.5'  W  (Port  Hudson  Light  at  255  miles  Above  Head  of 
Passes  (AHP)),  the  Southwest  Pass,  and,  within  a  12  nautkal 
miles  radius  around  28°54.3'  N.,  89°25.7'  W.  (Southwest  Pass  En- 
trance Light  at  19.9  miles  Below  Head  of  Passes). 
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Table  161.12(c).— VTS  and  VMRS  CEr4TERS,  Call  Signs/MMSI.  Designated  Frequencies,  and  Monitoring 

Areas — Continued 


Center  MMSI  >  Call  Sign 


New  Orleans  Traffic 


New  York— 003669951 
New  York  Traffic 


Designated  frequency  (Channel 
designation)— purpose  2 


156.600  MHz  (Ch.12) 


156.550  MHz  (Ch.  11)  .. 
— For  Sailing  Plans  only 
156.600  MHz  (Ch.  12) 
—For  vessels  at  anchor 


New  York  Traffic 


New  York  Traffic 


Port  Arthurs— 003669955 
Sabine  Traffk: 

Prince  William  Sound— 003669958 
Vakiez  Traffic  

Puget  Sound* 

Seattle  Traffic-003669957 

.11 

Seattle  Traffic-003669957 


156.700  MHz  (Ch.  14) 


156.600  MHz  (Ch.  12) 


To  be  determined 


156.650  MHz  (Ch.  13) 


Tofino  Traffio— 003160012 


Victoria  Traffi^-OOSI  60010 


156.700  MHz  (Ch.  14) 


156.250  MHz  (Ch.  5A) 


156.725  MHz  (Ch.  74) 


156.550  MHz  (Ch.  11) 


Monitoring  area''* 


New  Orleans  Sector.  The  navigable  waters  of  the  Lower  Mississippi 
River  bounded  on  the  north  by  a  line  drawn  perpendicularly  at 
29°56.4'  N.,  90°08.36'  W.  and  on  the  south  by  a  line  drawn  per- 
pendicularty  at  29''56.24'  N.,  89°59a6'  W.  (88  and  106  miles  AHP). 

The  area  consists  of  the  navigable  waters  of  tf>e  Lower  New  York 
Bay  bounded  on  the  east  by  a  line  drawn  from  Norton  Point  to 
Breezy  Point;  on  ttie  south  by  a  line  connecting  the  entrance  buoys 
at  the  Ambrose  Channel,  Swash  Channel,  and  Sandy  Hook  Chan- 
nel to  Sandy  Hook  Point;  and  on  the  southeast  including  the  wa- 
ters of  Sandy  Hook  Bay  south  to  a  line  drawn  at  latitude  40  25'  N; 
then  west  in  the  Raritan  Bay  to  the  Raritan  River  Railroad  Bridge! 
then  north  Into  waters  of  the  Arthur  Kill  and  Newark  Bay  to  the  Le^ 
high  Valley  Draw  Bridge  at  latitude  40  41  9N;  and  then  east  inckjd- 
ing  the  waters  of  the  KHI  Van  Kull  and  the  Upper  New  York  Bay 
north  to  a  line  drawn  east-west  from  the  Holland  Tunnel  ventilator 
shaft  at  latitude  40  43.7'  N,  longitude  74  01.6'  W,  in  the  Hudson 
Riven  and  then  continuing  east  including  the  waters  of  the  East 
River  to  the  Throgs  Neck  Bridge,  excluding  the  Hartem  River. 

The  navigable  waters  of  the  Lower  New  York  Bay  west  of  a  line 
drawn  from  Norton  Point  to  Breezy  Point;  and  north  of  a  line  con- 
necting the  entrance  buoys  of  Ambrose  Channel,  Swash  Channel, 
and  Sandy  Hook  Channel,  to  Sandy  Hook  Point;  on  the  southeast 
including  the  waters  of  the  Sandy  Hook  Bay  south  to  a  line  drawn 
at  latitude  40  25'  N;  then  west  into  the  waters  of  Raritan  Bay  East 
Reach  to  a  line  drawn  from  Great  Kills  Light  south  through  Raritan 
Bay  East  Reach  LGB  #14  to  Comfort  PT,  NJ;  then  north  including 
the  waters  of  the  Upper  New  Yort<  Bay  south  of  40  42  40'  N 
(Brooklyn  Bridge)  and  40  43.70'  N  (Holland  Tunnel  Ventilator 
Shaft);  west  through  the  KVK  into  the  Arthur  KiH  north  of  40  38.25' 
N  (Arthur  Kill  Railroad  Bridge);  then  north  into  the  waters  of  the 
Newaric  Bay,  south  of  40  41.95'  N  (Lehigh  Valley  Draw  Bridge). 

The  navigable  waters  of  the  Flaritan  Bay  south  to  a  line  drawn  at  lati- 
tude 40  26'  N;  then  west  of  a  line  drawn  from  Great  Kills  Light 
south  through  the  Raritan  Bay  East  Reach  LGB  #14  to  Potnt  Com- 
fort, NJ;  then  west  to  the  Raritan  River  Railroad  Bridge;  and  north 
including  the  waters  of  the  Arthur  Kill  to  40  28.25'  N  (Arthur  Kill 
Railroad  Bridge);  including  the  waters  of  the  East  River  north  of  40 
42.40'  N  (Brooklyn  Bridge)  to  the  Throgs  Neck  Bridge,  excluding 
the  Hariem  River. 

The  navigable  waters  south  of  30°10'  N..  east  of  94°20'  W.,  west  of 
93°22'  W,  and.  north  of  29°  1 0*  N. 

The  navigable  waters  south  of  61''05'  N.,  east  of  147°20'  W.,  north  of 
60°  N,  and  west  of  146°30'  W.;  and,  ail  navigable  waters  in  Port 
VakJez. 

The  waters  of  Puget  Sound,  Hood  Canal  and  adjacent  waters  south 
of  a  line  connecting  Manvwstone  Point  and  Lagoon  Point  in  Admi- 
ralty Inlet'and  south  of  a  line  drawn  due  east  from  the  souttiem- 
most  tip  of  Possesskxi  Point  on  Whklbey  Island  to  the  shoreline. 

The  wafers  of  the  Strait  of  Juan  de  Fuca  east  of  124°40'  W.  exclud- 
ing the  waters  in  the  central  portion  of  the  Strait  of  Juan  de  Fuca 
north  and  east  of  Race  Hocks;  ttie  navigable  waters  of  the  Strait  of 
Georgia  east  of  122°52'  W.;  the  San  Juan  Island  Archipelago, 
Rosario  Strait,  Bellingham  Bay;  Admiralty  Inlet  north  of  a  line  con- 
necting Marrowstone  Point  and  Lagoon  Point  and  aH  waters  east  of 
Whidbey  Island  North  of  a  line  drawn  due  east  from  ttie  southern- 
most tip  of  Possession  Point  on  Whklbey  Island  to  the  shoreline. 

The  waters  west  of  124°40'  W.  within  50  nautk:al  miles  of  the  coast 
of  Vancouver  Island  Including  the  waters  north  of  48°  N,  and  east 
of  127°  W. 

The  waters  of  the  Strait  of  Georgia  west  of  122°  52'  W.,  the  navi- 
gable waters  of  the  central  Strait  of  Juan  de  Fuca  north  and  east  of 
Race  Rocks,  including  the  Gulf  Island  Archipelago,  Boundary  Pass  - 
and  Haro  Strait. 
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Table  161.12(c).— VTS  and  VMRS  Centers,  Call  Sksns/MMSI,  Designated  Frequencies,  and  Monitoring 

Areas — Continued 


Center  MMSI  >  Call  Si^ 


San  Francisco— 003669956 
San  Francisco  Traffic 


San  Francisco  Traffic 


St.  Marys  River— 003669953 
Soo  Traffic 


Designated  frequency  (Channel 
designation) — purpose  ^ 


156.700  MHz  (Ch.  14) 


156.600  MHz  (Ch.  12) 


156.600  MHz  (Ch.  12) 


Monitoring  area^^ 


Notes: 


The  navigable  waters  of  the  San  Francisco  Offshore  Precautionary 
Area,  the  navigable  waters  shoreward  of  the  San  Francisco  Off- 
shore Precautionary  Area  east  of  122°42.0'  W.  and  north  of 
37°40.0'  N.  extending  eastward  through  the  Golden  Gate,  and  the 
navigable  waters  of  San  Francisco  Bay  and  as  far  east  as  the  port 
of  Stockton  on  the  San  Joaquin  River,  as  far  north  as  the  port  of 
Sacramento  on  the  Sacramento  River. 

The  navigable  waters  within  a  38  nautical  mile  radius  of  Mount 
Tamalpais  (37°55.8'  N.,  122°34.6'  W.)  west  of  122°42.0'  W.  and 
south  of  37°40.0'  N  and  excluding  the  San  Francisco  Offshore  Pre- 
cautionary Area. 

The  waters  of  the  St.  Marys  River  between  45°57'  N.  (De  Tour  Reef 
Light)  and  46"'38.7'  N.  (He  Parisienne  Light),  except  the  St.  Marys 
Falls  Canal  and  those  navigable  waters  east  of  a  line  from 
46°04.16'  N.  and  46°01.57'  N.  (La  Pointe  to  Sims  Point  in 
Potagannissing  Bay  and  Worsley  Bay). 


iJ,^."«^i^J^2^''*.  ^^"^  Identifier  (MMSI)  is  a  unique  nine-digit  number  assigned  that  identifies  ship  stations,  ship  earth  stations  coast  sta- 

oti^?  li^c^Si?  m^n^n'^^T^''^"  failure  difficulties  or  other  safety  factors,  the  Center  may  direct  or  permit  a  user  to  monitor  and  report  on  any 
^I^nffi^"^    °  ^  frequency  or  the  t)ndge-to-bndge  navigational  frequency,  156.650  MHz  (Channel  13)  or  156.375  MHz  (Ch  67)  to 

JS.Th  iTif?.'^'in  ^L°^^n^  ^  '?^®'  °'  ^^^^  ^^°"^  '[^^'  PT*^^  ^y  °'*^«^  "^^"^  The  bridg^to-bridge  navigational  frequenq^  ige.'eSO 
MHz  Ch.  13),  IS  used  in  certain  monitonng  areas  where  the  level  of  reporting  does  not  warrant  a  designated  frequency 

^All  geographic  coordinates  (latitude  and  longitude)  are  expressed  in  North  American  Datum  of  1983  (NAD  83) 
J^Z  "^"'!°[;"g  3^f  3S  extend  beyond  navigable  waters.  Although  not  required,  users  are  strongly  encouraged  to  maintain  a  listenino  watch 
,f^,?®^l^"^'^  'T""°v^§  requerKy  in  these  areas.  Otherv/ise,  they  are  rei^uired  to  maintain  watch  as  stated^47  CFR  80  1 48        ^ 
'Until  rues  regarding  VTS  Lower  Mississippi  River  and  VTS  Port  Arthur  are  published,  vessels  are  exempted  of  all  VTS  and  VMRS  reauirp 
n)ents  set  forth  in  33  CFR  part  161,  except  those  set  forth  in  §§161.21  and  164.46  of  this  subchapter    ^^^"'P'^  °'  ^"  ^"^  ^"^  ^"^"^  '^''''^■ 
minf^tS^i^nHfc^ff  f!^  K^'Ii^.^'^'if®  *^^  established  by  the  United  States  and  Canada  within  adjoining  waters.  The  appropriate  Center  ad- 
Sfrlauen^   ?sSMLTh"?^?"t'„^°r^H''  «"'°:^.  ""'V  "^  own  set  of  mies  within  its  jun^iction.  Note,  the  bridbe-to-bridgl  naviga- 
!ranS^Ss^<^tKi;gna  Snlforin^g  l^eqSdet'  '"  ^'"''""  "^''"'  ''^"'"^  "^^"  "^  '"'^'"'^  "^  ^"^'^  '°  '^''^  P«- 


§161.15    [Amended] 

■  6.  In  §161. 15— 

■  a.  In  paragraph  (a),  remove  the  word 
"manage"  and  add,  in  its  place,  the  word 
"monitor"; 

■  b.  In  paragraph  (a),  following  the 
words  "within  a  VTS",  add  the  words 
"or  VMRS": 

■  c.  In  paragraph  (a)  following  the  words 
"directed  by  the",  remove  the  word 
"VTS"  and  add,  in  its  place,  the  word 
"Center"; 

■  d.  In  paragraph  (b),  remove  the  word 
"four"  and  add,  in  its  place,  the  word 
"three";  and 

■  e.  In  paragraph  (b)  JoUowing  the  word 
"position",  remove  the  words  "sailing 
plan  deviation". 

■  7.  In  §  161.16,  revise  the  introductory 
text  to  read  as  follows: 

f  161 .16    ApplicabHity. 

Unless  otherwise  stated,  the 
provisions  of  this  subpart  apply  to  the 
following  vessels  and  VMRS  Users: 
***** 

■  8.  Revise  §  161.17  to  read  as  follows: 


§161.17    Definitions. 

As  used  in  this  subpart: 

Center  means  a  Vessel  Traffic  Center 
or  Vessel  Movement  Center. 

Published  means  available  in  a 
widely-distributed  and  publicly 
available  medium  (e.g.,  VTS  User's 
Manual,  ferry  schedule.  Notice  to 
Mariners). 

§161.18    [Amended] 

■  9.  In  §161. 18— 

■  a.  In  paragraph  (a),  remove  the  word 
"VTS"  and  add,  in  its  place  "Center"; 

■  b.  In  paragraphs  (b)  and  (c),  remove  the 
words  "Table  161.12(b)  (VTS  Call  Signs, 
Designated  Frequencies,  and  Monitoring 
Areas)"  and  add,  in  their  place  "Table 
161.12(c)  (VTS  and  VMRS  Centers,  Call 
Signs/MMSI,  Designated  Frequencies, 
and  Monitoring  Areas)"; 

■  c.  Redesignate  paragraph  (d)  as 
paragraph  (e);  and 

■  d.  Add  new  paragraph  (d)  to  read  as 
follows: 

§161.18    Reporting  requirements. 

***** 

(d)  A  vessel  must  report: 
(1)  Any  significant  deviation  from  its 
Sailing  Plan,  as  defined  in  §  161.19,  or 


from  previously  reported  information; 
or 

(2)  Any  intention  to  deviate  from  a 
VTS  issued  measure  or  vessel  traffic 
routing  system. 
***** 

§161.20    [Amended] 

■  10.  In  §161.20— 

■  a.  In  paragraph  (a),  remove  the  word 
"VTS"  and  add,  in  its  place,  the  word 
"VMRS"; 

■  b.  In  paragraph  (c),  remove  the  word 
"VTC"  and  add,  in  its  place,  the  word 
"Center";  and 

■  c.  Remove  the  note  at  the  end  of  the 
section. 

■  11.  Revise  §  161.21  to  read  as  follows: 
§  1 61 .21    Automated  reporting. 

(a)  Unless  otherwise  directed,  vessels 
equipped  with  an  Automatic 
Identification  System  (AIS)  are  required 
to  make  continuous,  all  stations,  AIS 
broadcasts,  in  lieu  of  voice  Position 
Reports,  to  those  Centers  denoted  in 
Table  161.12(c)  of  this  part. 

(b)  Should  an  AIS  become  non- 
operational,  while  or  prior  to  navigating 
a  VMRS  area,  it  should  be  restored  to 
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operating  condition  as  soon  as  possible, 
and,  imtil  restored  a  vessel  must: 

(1)  Notify  the  Center; 

(2)  Make  voice  radio  Position  Reports 
at  designated  reporting  points  as 
reauired  by  §  161.20(b)  of  this  part;  and 

(3)  Make  any  other  reports  as  directed 
by  the  Center. 

§161.23    [Amended] 

■  12.  hi  §  161.23,  in  paragraph  (b)(1). 
remove  the  word  "VTS"  and,  in  its  place, 
add  the  word  "VMRS";  remove 
paragraph  (c);  and  remove  the  note  at  the 
end  of  the  section. 

Subpart  C-Vessel  Traffic  Service  and 
Vessel  Movement  Reporting  System 
Areas  and  Reporting  Points 

■  1 3.  Revise  the  heading  for  subpart  C  to 
read  as  set  forth  immediately  above. 

PART  164— NAVIGATiON  SAFETY 
REGUU\TIONS 

■  14.  Revise  the  authority  citation  for 
part  164  to  read  as  follows: 

Authority:  33  U.S.C.  1223, 1231;  46  U.S.C. 
2103,  3703,  70114,  70117;  Pub.  L.  107-295, 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.  Sec.  164.13 
also  issued  under  46  U.S.C.  8502.  Sec.  164.61 
also  issued  under  46  U.S.C.  6101. 

■  15.  In  §164.01— 

■  a.  In  paragraph  (a)  following  the  words 
"except  as  provided  in",  remove  the 
words  "paragraph  (c)"  and,  in  their 
place,  add  the  words  "paragraphs  (c)  and 
(d)"; 

■  b.  In  paragraph  (c)  remove  the  words 
"and  164.33",  and,  in  their  place,  add  the 
words  "164.33,  and  164.46";  and 

■  c.  Add  a  new  paragraph  (d)  to  read  as 
follows: 

§164.01    Applicability. 

***** 

(d)  Provisions  of  §  164.46  apply  to 
some  self-propelled  vessels  of  less  than 
1600  gross  tonnage. 

§164J)2    [Amended] 

■  16.  In  §164.02,  at  the  beginning  of 
paragraph  (a),  remove  the  words  "This 
part",  and,  add  in  their  place,  the  words 
"Except  as  provided  in  §  164.46(a)(2)  of 
this  part". 

■  17.  In  §  164.03(b),  add  the  entry  for 
"International  Electrotechnical 
Commission";  under  the  entry  for 
"International  Maritime  Organization 
(IMO),"  add  entries  for  Resolution 
MSC.74(69),  SN/Circ.277,  SOLAS  2000 
Amendments,  Conference  resolution  1; 
and  under  the  entry  for  "International 
Telecommunications  Union 
Radiocommimication  Biueau  (ITU-R)", 
add  an  entry  for  ITIJ-R  Recommendation 
M.  1371-1  to  read  as  follows: 


§164.03    Incorporation  of  reference. 

***** 

(b)  *  *  * 

International  Electrotechnical 
Commission  (lEC)  ' 

3,  rue  de  Varemb,  Geneva, 

Switzerland. 

lEC  61993-2,  Maritime  naviga- 
tion and  radiocommunication 
equipment  and  systems — 
Automatic  identification  sys- 
tems (AIS)— part  2:  Class  A 
shipbome  equipment  of  the 
universal  automatic  identifica- 
tion system  (AIS) — Oper- 
ational and  performance  re- 
quirements, methods  of  test 
and  required  test  results  First 
edition,  2001-12  164.46 


International  Maritime  Organization 
(IMO) 

Publication  Section,  4  Albert 
Embankment,  London  SEl  7SR,  United 
Kingdom. 

Resolution  MSC.74(69),  Annex 
3,  Recommendation  on  Per- 
formance Standards  for  a  Uni- 
versal Shipbome  Automatic 
Identification  System  (AIS), 
adopted  May  12,  1998  164.46 

SN/Circ.277,  Guidelines  for  the 
Installation  of  a  Shipbome 
Automatic  Identification  Sys- 
tem (AIS),  dated  January  6, 
2003   164.46 

SOLAS,  International  Conven- 
tion for  Safety  of  Life  at  Sea, 
1974,  and  1988  Protocol  relat-' 
ing  thereto,  2000  Amend- 
ments; effective  January  and 
July  2002,  (SOLAS  2000 
Amendments)  164.46 

Conference  resolution  1,  Adop- 
tion of  amendments  to  the 
Annex  to  the  International 
Convention  for  the  Safety  of 
Life  at  Sea,  1974,  and  amend-  * 

ments  to  Chapter  V  of  SOLAS 
1974,  adopted  December  12, 
2002  164.46 

International  Telecommunication  Union 
Radiocommunication  Bureau  (ITU-R) 

Place  de  Nations,  CH-1211  Geneva  20 
Switzerland. 

ITU— R  Recommendation 
M.1371-1,  Technical  charac- 
teristics for  a  universal  ship- 
bome automatic  identification 
system  using  time  division 
multiple  access  in  the  VHF 
maritime  mobile  band,  1998- 
2001   164.46 

§164.43    [Amended] 

■  18.  In  §164.43— 

■  a.  Revise  the  section  heading  to  read 
"Automatic  Identification  System 
Shipbome  Equipment — Prince  William 
Sound" ; and 


■  b.  In  paragraph  (a),  remove  the  word 
"Each",  and  add,  in  its  place,  the  words 
"Until  July  1,  2004,  each";  and  add  the 
words  "under  §  165.1704  of  this 
sulSchapter"  immediately  after  the  words 
"Vessel  Traffic  Service  (VTS)". 

■  19.  Add  new  §  164.46  to  read  as 
follows: 

§164.46    Automatic  Identification  System 
(AIS). 

(a)  The  following  vessels  must  have 
an  installed,  operational  AIS  that 
complies  with  the  IMO  Resolution 
MSC.  74(69),  mj-R  Recommendation 
M.1371-1,  and  lEC  61993-2,  and  that  is 
installed  using  IMO  SN/Circ.277 
(Incorporated  by  reference,  see  §  164.03) 
as  of  the  date  specified.  "Length"  refers 
to  "registered  length"  as  defined  in  46 
CFR,  part  69. 

(1)  Self-propelled  vessels  of  65  feet  or 
more  in  length  engaged  in  commercial 
service  and  on  an  international  voyage, 
not  later  than  December  31,  2004. 

(2)  Notwithstanding  paragraph  (a)(1) 
of  this  section,  the  following  vessels 
subject  to  the  International  Convention 
for  Safety  at  Life  at  Sea,  1974,  (SOLAS) 
as  amended,  that  are  on  an  international 
voyage  must  also  comply  with  SOLAS, 
chapter  V,  as  amended  by  SOLAS  2000 
Amendments  and  Conference  resolution 
1  (Incorporated  by  reference,  see 
§164.03): 

(i)  Passenger  vessels,  of  150  gross 
tonnage  or  more,  not  later  than  July  I, 
2003; 

(ii)  Tankers,  regardless  of  tonnage,  not 
later  than  the  first-safety  survey  for 
safety  equipment  on  or  after  July  1, 
2003; 

(iii)  Vessels,  other  than  passenger 
vessels  or  tankers,  of  50,000  gross 
tonnage  or  more,  not  later  than  Jidy  1, 
2004;  and 

(iv)  Vessels,  other  than  passenger 
vessels  or  tankers,  of  300  gross  toimage 
or  more  but  less  than  50,000  gross 
tonnage,  not  later  than  the  first  safety 
survey  for  safety  equipment  on  or  after 
July  1,  2004,  but  no  later  than  December 
31,2004. 

(b)  Notwithstanding  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  the  following 
vessels,  transiting  an  area  listed  in  table 
161.12(c)  of  §161.12  of  this  part.    , 

(1)  Each  self-propelled  vessel  of  65 
feet  or  more  in  length,  engaged  in 
commercial  service; 

(2)  Each  towing  vessel  of  26  feet  or 
more  in  length  and  more  than  600         ' 
horsepower; 

(3)  Each  vessel  of  100  gross  tons  or 
more  carrying  one  or  mOre  passengers 
for  hire;  and 

(4)  Each  passenger  vessel  certificated 
to  carry  50  or  more  passengers  for  hire. 
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(c)  The  vessels  listed  in  paragraph  (b) 
of  this  section  must  comply  according  to 
the  following  schedule: 

(1)  For  VTS  St.  Marys  River,  not  later 
than  December  31,  2003; 

(2)  For  VTS  Berwick  Bay,  VMRS  Los 
Angeles/Long  Beach,  VTS  Lower 
Mississippi  River,  VTS  Port  Arthur  and 
VTS  Prince  William  Sound,  not  later 
than  July  1,  2004;  and 

(3)  For  VTS  Houston-Galveston,  VTS 
New  York.  VTS  Puget  Sound,  and  VTS 
San  Francisco,  not  later  than  December 
31,  2004. 

(d)  The  requirements  for  Vessel 
Bridge-to-Bridge  radiotelephones  in 
§§  26.04(a)  and  (c),  26.05,  26.06  and 
26.07  of  this  chapter,  also  apply  to  AIS. 
The  term  "effective  operating 
condition"  used  in  §  26.06  includes 
accurate  input  and  upkeep  of  all  AIS 
data  fields,  including  estimated  time  of 


arrival,  destination,  and  number  of 
people  on  board. 

(e)  The  use  of  a  portable  AIS  is 
permissible,  only  to  the  extent  that 
electromagnetic  interference  does  not 
affect  the  proper  function  of  existing 
navigation  and  communication 
equipment  on  board,  and  such  that  only 
one  AIS  unit  may  be  in  operation  at  any 
one  time^^ 

(f)  The  AIS  Pilot  Plug,  on  each  vessel 
over  1,600  gross  tons,  on  international 
voyage,  shall  be  available  for  pilot  use, 
easily  accessible  from  the  primary 
conning  position  of  the  vessel,  and  near 
an  AC  power  receptacle. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  20.  Revise  the  authority  citation  for 
part  165  to  read  as  follows: 


Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170. 

§165.1704    [Amended] 

■  21. hi§165.1704,  at  the  beginning  of 
paragraph  (c)(6)  remove  the  words  "Not 
later  than  July  1,  1994,",  and,  add  in  their 
place,  the  words  "Until  July  1,  2004,". 

Dated:  June  23,  2003. 
Thomas  H.  Collins, 
Admiral,  Coast  Guard,  Commandant. 
[PR  Doc.  03-16191  Filed  6-27-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-14878] 

Automatic  identification  System; 
Expansion  of  Carriage  Requirements 
for  U.S.  Waters 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Maritime  Transportation 
Security  Act  of  2002  requires  cer&in 
vessels  to  carry  an  Automatic 
Identification  System.  In  an  interim  rule 
published  elsewhere  in  today's  Federal 
Register,  the  Coast  Guard  is  requiring 
Automatic  Identification  System 
carnage  as  agreed  to  by  the  international 
commimity  in  amendments  to  the 
International  Convention  for  the  Safety 
of  Life  at  Sea,  1974,  and  as  directed  by 
the  Maritime  Transpratation  Security 
Act.  That  rulemaking,  however,  covers 
only  vessels  on  international  voyages 
and  certain  vessels  on  specified 
waterways  of  the  United  States.  This 
notice  solicits  comment  on  how  best  to 
address  implementation  on  the 
remaining  navigable  waters  of  the  U.S. 
for  vessels  not  on  international  voyages. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  September  29, 
2003. 

ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facdlity  (USCG-2003-14878),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202—493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  bttp://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 


through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice, 
contact  Mr.  Jorge  Arroyo,  Office  of 
Vessel  Traffic  Management  (G-MWV- 
1),  U.S.  Coast  Guard  Headquarters, 
telephone:  202-267-6277,  fax:  202- 
267-4826  or  e-mail: 
jaiToyo@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone:  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 

Request  for  CommeDts 

We  encoiu'age  you  to  participate  by 
submitting  comments  ajad  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  [USCG-2003-14878], 
indicate  the  specific  question  of  this 
doctunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  imder  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period-  Your  comments 
and  any  other  matters  you  bring  to  our 
attention  during  the  comment  period 
will  be  taken  into  account  in  Coast 
Guard  actions  regarding  the  issues 
raised  in  the  Questions  section  below. 

Note,  matters  pertaining  to  AIS 
licensing,  equipment  certification,  and 
frequencies  are  subject  to  Federal- 
Communications  Commission 
regulations  and  are  not  addressed  in  this 
notice,  see  FCC  Public  Notice  DA  02- 
1362  in  the  docket  for  further 
information. 

Background  and  Purpose 

The  Maritime  Transportation  Secvuity 
Act  of  2002  (MTSA),  Public  Law  107- 
295,  was  enacted  November  25,  2002, 
and  requires  that  foiu-  specific  categories 
of  vessels  be  equipped  with  and  operate 
an  Automatic  Identification  System 
(AIS).  These  categories  are — 

1.  Self-propelled  commercial  vessels 
65  feet  or  more  in  length; 


2.  Vessels  carrying  more  than  a 
niunber  of  passengers  for  hire 
determined  by  the  Secretary  of  the 
agency  in  which  the  Coast  Guard  is 
operating; 

3.  Towing  vessels  of  more  than  26  feet 
in  length  and  600  horsepower;  and 

4.  Other  vessels  for  wnich  the 
Secretary  determines  AIS  is  necessary 
for  safe  navigation  of  the  vessel.  (46 
U.S.C.  70114(a)(l)(A)-(D)). 

Under  the  MTSA,  vessels  that  must  be 
equipped  with  AIS  must  use  it  in  all 
navigable  waters  of  the  United  States,    ■ 
unless  the  Secretary  finds  that  AIS  is 
not  needed  for  safe  navigation  on 
specified  navigable  waters.  If  such  a 
finding  is  made,  the  Secretary  may 
waive  the  AIS  requirements  in  those 
waters  (46  U.S.C.  70114(a)(2)(B)).  The 
MTSA  also  allows  the  Secretary  to 
exempt  a  vessel  from  the  AIS 
requirement  if  the  Secretary  finds  that 
AIS  is  not  necessary  for  the  safe 
navigation  of  the  vessel  on  the  waters  on 
which  the  vessel  operates  (46  U.S.C. 
70114(a)(2)(A)). 

In  an  interim  rule  published 
elsewhere  in  today's  Federal  Register, 
titled  "Automatic  Identification  System; 
Vessel  Carriage  Requirement"  (Docket 
USCG-2003-14757,  RIN  1625-AA67). 
the  Coast  Guard  will  require  the 
following  vessels  to  install  and  operate 
AIS: 

(1)  Vessels  subject  to  the  International 
Convention  for  the  Safety  of  Life  at  Sea, 
1974,  (SOLAS)  and  on  international 
voyage,  under  the  schedule  set  forth  in 
SOLAS  chapter  V,  regulation  19.2.4; 

(2)  Vessels  not  subject  to  SOLAS  that 
are  65  feet  or  more  in  length,  in 
conunercial  service  and  on  an 
international  voyage,  by  December  34, 
2004; and 

(3)  The  following  Vessel  Traffic 
Service  (VTS)  and  Vessel  Movement 
Reporting  System  (VMRS)  users: 

(i)  Self-propelled  vessels  of  65  feet  or 
more  in  length,  in  commercial  service; 

(ii)  Towing  vessels  26  feet  or  more  in 
length  and  more  than  600  horsepower; 

(iii)  Vessels  of  100  gross  tons  or  more 
carrying  one  or  more  passengers  for 
hire;  and 

(iv)  Passenger  vessels  certificated  to 
carrv  50  or  more  passengers  for  hire. 

These  vessels  must  comply:  by 
December  31,  2003,  within  VTS  St. 
Marys  River;  by  July  1,  2004,  within 
VTS  Berwick  Bay,  VMRS  Los  Angeles/ 
Long  Beach,  VTS  Lower  Mississippi 
River,  VTS  Port  Arthur  and  VTS  Prince 
William  Sound;  by  December  31 ,  2004, 
within  VTS  Houston-Galveston,  VTS 
New  York,  VTS  Puget  Sound,  and  VTS 
San  Francisco. 

The  Coast  Guard  recognizes  the 
benefits  of  AIS  and  has  been  a  leading 


39370 


Federal  Register /Vol.  68.  No.  126 /Tuesday,  July  1,  2003 /Notices 


proponent  of  AIS  technology  since  its 
inception.  AIS  is  an  effective  navigation 
and  communications  tool  for  reducing 
collisions,  enhancing  situational 
awareness,  and  playing  a  part  in  U.S. 
maritime  domain  awareness.  Its 
corollary  function,  as  a  surveillance 
tool,  has  taken  on  greater  import  in 
these  times  of  heightened  vigilance  and 
proactive  homeland  security.  Achieving 
acciuate,  real-time  maritime  domain 


awareness  is  of  vital  interest  to  the  Coast 
Guard  and  the  Nation.  Congress  passed 
the  MTSA  and  the  international 
community,  upon  the  initiative  of  the 
Unites  States  and  through  the  actions  of 
the  International  Maritime  Organization 
(IMO),  amended  SOLAS  to  accelerate 
the  implementation  of  AIS. 

Our  AIS  interim  rule  (USCG-2003- 
14757),  published  elsewhere  in  today's 
Federal  Register,  is  the  first  step  in  that 


process.  That  interim  rule  will 
implement  AIS  in  accordance  with  the 
schedule  agreed  to  at  the  IMO 
Diplomatic  Conference  held  in 
December  2002  on  vessels  on 
international  voyages  (see  table  below), 
and  it  also  imposes  an  AIS  requirement 
on  all  commercial  VTS  and  VMRS 
users. 


Table— SOLAS  AIS  Schedule  (Chapter  V,  Regulation  19.2.4)  for  Vessels  on  International  Voyages 


Constructed 


On  or  after  July  1,  2002 
Before  July  1,2002  


Type  of  vessel 


All 

Passenger  ships  (carrying  12  or  more  passengers) .. 
Tankers 

Ships,  other  than  passenger  ships  and  tankers, 
greater  than  or  equal  to  50,000  gross  tonnage. 

Ships,  other  than  passenger  ships  and  tankers, 
greater  than  or  equal  to  300,  but  less  than  50,000 
gross  tonnage. 


Implementation  date 


July  1,2002. 
July  1,2003. 
First  sun/ey  for  safety  equipment  on  or  after  July  1, 

2003. 
July  1,2004 

First  safety  equipment  survey  after  July  1,  2004,  or 
by  December  31,  2004,  whichever  occurs  earlier. 


The  process  of  deploying  this 
technology  into  all  existing  and  future 
VTS  areas  is  well  underway.  The  Coast 
Guard  intends  to  expand  the  safety  and 
security  benefits  of  AIS  by  extending  the 
shore-tracking  surveillance  capability 
throughout  our  Nation's  waterways  as  a 
major  element  of  maritime  domain 
awareness  and  homeland  security. 

Design  and  installation  of  the 
expanded  capability  is  underway  but 
not  yet  fully  operational.  Therefore,  we 
want  to  take  this  opportimity  to  ask 
some  questions  of  the  public  to  (1)  assist 
us  in  developing  an  overall  AIS  strategy, 
and  (2)  address  expanded  carriage  of 
AIS  beyond  SOLAS  vessels,  VTS  and 
VMRS  areas,  and  certain  other 
commercial  and  non-conunercial  vessels 
that  are  omitted  from  the  AIS  interim 
rule  (USCG-2003-14757)  published 
elsewhere  in  today's  Federal  Register. 

Questions 

We  need  the  public's  assistance  in 
answering  the  following  questions,  and 
any  additional  information  provided  on 
this  topic  is  welcome.  In  responding  to 
each  question,  please  explain  your 
reasons  for  each  answer  as  specifically 
as  possible  so  that  we  can  carefully 
weigh  the  consequences  and  impacts  of 
any  future  actions  we  may  take. 

In  preparing  your  response  to  these 
questions,  please  indicate  your  position 
in  the  maritime  industry  as  well  as  the 
type  of  vessel,  cargo,  and  charter 
agreement  specific  to  your  situation,  if 
applicable. 

(1)  Recognizing  that  AIS  may 
ultimately  be  required  on  all  navigable 
waters,  what  particular  waterways  or 


ports  should  be  implemented  before 
others? 

(2)  Are  there  particular  waterways 
where  the  AIS  requirements  should  be 
waived?  Why? 

(3)  AIS  is  not  specifically  mandated 
(by  the  MTSA)  on  all  vessels.  The 
MTSA,  however,  does  allow  the 
Secretary  to  require  AIS  on  any  vessel 
if  deemed  necessary  for  safe  navigation. 
Should  other  vessels  (e.g.,  conmiercial 
vessels  imder  65  feet  in  length,  towing 
vessels  under  26  feet  and  600 
horsepower,  dredges  and  floating  plants, 
recreational  vessels,  offshore  facilities, 
or  Mobile  Offshore  Drilling  Units)  be 
required  to  have  AIS? 

(4)  SOLAS  expects  nations  to 
implement  their  AIS  carriage  on  their 
domestic  fleet  (vessels  over  500  gross 
tonnage  and  passenger  vessels  not  on 
international  voyage)  not  later  than  July 
1,  2008.  However,  the  MTSA  requires 
AIS  by  December  31,  2004.  Knowing 
this,  should  certain  vessels  be  granted 
temporary  exemptions  regarding  the 
compliance  dates  in  MTSA? 

(5)  Under  what  circumstances,  if  any, 
should  a  vessel  be  exempted  from  the 
AIS  requirements  per  the  MTSA 
exemption? 

(6)  SOLAS  defines  a  passenger  vessel 
as  carrying  12  or  more  passengers.  VTS 
regulations  define  VTS  users  as 
passenger  vessels  over  100  gross  tons 
carrying  1  or  more  passengers  or  those 
certificated  to  carry  50  or  more 
passenger.  The  MTSA  allows  the 
Secretary  to  determine  the  threshold 
nimiber  of  passengers  when  determining 
which  passenger  vessels  are  required  to 
have  AIS.  Should  we  expand  AIS 


carriage  beyond  what  is  already  defined 
in  SOLAS  and  our  rule?  , 

(7)  Should  the  Coast  Gucird  encourage 
or  require  the  use  of  systems  such  as 
electronic  chart  display  and  information 
system  (ECDIS)  and  electronic  chart 
system  (ECS)  to  display  AIS  information 
to  enhance  navigation  safety?  Are  there 
other  systems  that  could  be  used  for  this 
purpose? 

(8)  Would  you  be  more  likely  to 
install  an  ECDIS  or  ECS  on  your  vessel, 
to  display  AIS  information,  if  the  system 
could  be  used  to  comply  with  an 
existing  requirement  to  carry  nautical 
charts? 

As  noted  previously,  comments 
regarding  these  questions,  and  any  other 
pertinent  matters  brought  to  our 
attention  during  the  conunent  period, 
will  be  taken  into  account  in  our  future 
actions  regarding  the  issues  raised  by 
these  questions. 

Public  Meeting 

The  Coast  Guard  is  considering 
having  two  public  meetings  on  this 
topic,  in  addition  to  the  public  meeting 
announced  in  the  AIS  interim  rule, 
published  elsewhere  in  today's  Federal 
Register.  We  would  like  your  comments 
on  the  questions  and  particular  issues 
that  should  be  addressed  at  these 
meetings,  as  well  as  where  the  meetings 
should  be  held.  Send  yoiu'  comments 
requesting  a  public  meeting  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES.  We  will 
aimoimce  a  time  and  place  for  each 
meeting  by  a  later  notice  in  the  Federal 
"     •  ter. 
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Dated:  June  23,  2003. 
Thomas  H.  Collins, 

Admiral,  U.S.  Coast  Guard  Commandant. 
(FR  Doc.  03-16192  Filed  6-27-03;  8:45  am] 
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32  CFR  Parts  9,  10,  11,  et  aL 
Procedures  for  Trials  by  Military 
Commissions  of  Certain  Non-United  States 
Citizens  in  the  War  Against  Terrorism; 
Military  Commision  Instructions,  et  aL; 
Final  Rules 
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OEPARTMErfT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  9 

Procedures  for  Trials  by  Military 
Commissions  of  Certain  Non-United 
States  Citizens  in  the  War  Against 
Terrorism 

AGENCY:  Department  of  Defense. 
action:  Final  rule. 

SUMMARY:  This  rule  implements  policy, 
assigns  responsibilities,  and  prescribes 
procedures  under  the  United  States 
Constitution.  Article  II,  section  2  and 
Military  Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism."  for  trials  before  military 
commissions  of  individuals  subject  to 
the  President's  Military  Order.  These 
procedures  shall  be  implemented  and 
construed  so  as  to  ensiue  that  any  such 
individual  receives  a  full  and  fair  trial 
before  a  military  commission,  as 
required  by  the  President's  Military 
Order.  Unless  otherwise  directed  by  the 
Secretary  of  Defense,  and  except  for 
supplemental  procedures  established 
pursuant  to  the  President's  Military 
Order  or  this  part,  the  procedures 
prescribed  herein  and  no  others  shall 
govern  such  trials. 
EFFECTIVE  DATE:  March  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Military  Commission 
Spokesperson,  703-693-1115. 
SUPPLEMENTARY  INFORMATION:  Although 
exempt  from  administrative  procedures 
for  rulemaking,  publication  of  the  final 
rule  in  the  Federal  Register  is  deemed 
appropriate  under  5  U.S.C.  552(&)(1)(C). 
Certifications  follow: 

Administrative  Procedures  Act  (Sec.  1, 
Pub.  L. 89-544) 

It  has  been  certified  that  32  CFR  part 
9  is  as  a  military  function  of  the  United 
States  and  exempt  from  administrative 
procedures  for  rulemaking. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  certified  that  32  CFR  part 
9  pertains  to  military  functions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  from  Office  of 
Management  and  Budget  review  under 
section  3,  para  (d)(2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
9  does  not  contain  a  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local  and  tribal  governments,  in 


aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
would  not.  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Public  Law  96-511 ,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
9  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  44). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
9  does  not  have  federalism  implications, 
as  set  forth  in  Executive  Order  13132. 
This  rule  does  not  have  substantial 
direct  effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
national  government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Sub|ects  in  32  CFR  Part  9 

Military  law. 
■  Accordingly,  32  CFR  part  9  is  added  to 
subtitle  A.  chapter  I,  subchapter  B  to  read 
as  follows: 

PART  9— PROCEDURES  FOR  TRIALS 
BY  MILITARY  COMMISSIONS  OF 
CERTAIN  NON-UNITED  STATES 
CITIZENS  IN  THE  WAR  AGAINST 
TERROISM 


Sec. 

9.1 

9.2 

9.3 

9.4 

9.5 

9.6 

9.7 

9.8 

9.9 

9.10 

9.11 

9.12 


Purpose. 

Establishment  of  Military  Commissions. 

Jurisdiction. 

Commission  personnel. 

Procedures  accorded  the  accused. 

Conduct  of  the  trial. 

Regulations. 

Authority. 

Protection  of  State  secrets.        x 

Other. 

Amendment. 

Delegation. 

Authority:  5  U.S.C.  552(l)(a)(l)(C)  and  (D). 
§9.1    Purpose. 

This  part  implements  policy,  assigns 
responsibilities,  and  prescribes 
procediu^s  imder  the  United  States 
Constitution,  Article  II,  section  2  and 
Military  Order  of  November  13,  2001, 
"Detention.  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism"  (3  CFR.  2001  comp..  p.  918, 
66  FR  57833).  for  trials  before  military 
commissions  of  individuals  subject  to 


the  President's  Military  Order.  These 
procedures  shall  be  implemented  and 
construed  so  as  to  ensiu-e  that  any  such 
individual  receives  a  full  and  fair  trial 
before  a  military  commission,  as 
required  by  the  President's  Military 
Order.  Unless  otherwise  directed  by  the 
Secretary  of  Defense,  and  except  for 
supplemental  procedures  established 
piusuant  to  the  President's  Military 
Order  or  this  part,  the  procedures 
prescribed  herein  and  no  others  shall 
govern  such  trials. 


§9.2    Establishment  of  Military 
Commissions. 

In  accordance  with  the  President's 
Military  Order,  the  Secretary  of  Defense 
or  a  designee  ("Appointing  Authority") 
may  issue  orders  from  time  to  time 
appointing  one  or  more  military 
commissions  to  try  individuals  subject 
to  the  President's  Military  Order  and 
appointing  any  other  personnel 
necessary  to  facilitate  such  trials. 

§9.3    Jurisdiction. 

(a)  Over  persons.  A  military 
commission  appointed  under  this  part 
("Commission")  shall  have  jiu-isdiction 
over  only  an  individual  or  individufds 
("the  Accused"): 

(1)  Subject  to  the  President's  Military 
Order;  and 

(2)  Alleged  to  have  committed  an 
offense  in  a  charge  that  has  been 
referred  to  the  Commission  by  the 
Appointing  Authority. 

(b)  Over  offenses.  Commissions 
established  hereunder  shall  have 
jurisdiction  over  violations  of  the  laws 
of  war  and  all  other  offenses  triable  by 
military  commission. 

(c)  Maintaining  integrity  ef 
commission  proceedings.  The 
Commission  may  exercise  jurisdiction 
over  participants  in  its  proceedings  as 
necessary  to  preserve  the  integrity  and 
order  of  the  proceedings. 

§9.4    Commission  personnel. 

(a)  Members— (1)  Appointment.  The 
Appointing  Authority  shall  appoint  the 
members  and  the  alternate  member  or 
members  of  each  Commission.  The 
alternate  member  or  members  shall 
attend  all  sessions  of  the  Commission, 
but  the  absence  of  an  alternate  member 
shall  not  preclude  the  Commission  from 
conducting  proceedings.  In  case  of 
incapacity,  resignation,  or  removal  of 
any  member,  an  alternate  member  shall 
take  the  place  of  that  member.  Any 
vacancy  among  the  members  or 
alternate  members  occurring  after  a  trial 
has  begun  may  be  filled  by  the 
Appointing  Authority,  but  the  substance 
of  all  prior  proceedings  and  evidence 
taken  in  that  case  shall  be  made  known 
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to  that  new  member  or  alternate  member 
before  the  trial  proceeds. 

(2)  Number  of  members.  Each 
Commission  shall  consist  of  at  least 
three  but  no  more  than  seven  members, 
the  number  being  determined  by  the 
Appointing  Authority.  For  each  such 
Commission,  there  shall  also  be  one  or 
two  alternate  members,  the  number 
being  determined  by  the  Appointing 
Authority. 

(3)  Qualifications.  Each  member  and 
alternate  member  shall  be  a 
commissioned  officer  of  the  United 
States  armed  forces  ("Military  Officer"), 
including  without  limitation  reserve 
personnel  on  active  duty,  N^onal 
Guard  personnel  on  active  duty  in 
Federal  service,  and  retired  personnel 
recalled  to  active  duty.  The  Appointing 
Authority  shall  appoint  memb^s  and 
alternate  members  determined  to  be 
competent  to  perform  the  duties 
involved.  The  Appointing  Authority 
may  remove  members  and  alternate 
members  tor  good  cause. 

(4)  Presiding  Officer.  From  among  the 
members  of  each  Commission,  the 
Appointing  Authority  shall  designate  a 
Presiding  Officer  to  preside  over  the 
proceedings  of  that  Commission,  The 
Presiding  Officer  shall  be  a  Military 
Officer  who  is  a  judge  advocate  of  any 
United  States  armed  force. 

(5)  Duties  of  the  Presiding  Officer,  (i) 
The  Presiding  Officer  shall  admit  or 
exdude  evidence  at  trial  in  accordance 
with  section  6{d)  of  this  part.  The 
Presiding  Officer  shall  have  authority  to 
close  proceedings  or  portions  of 
proceedings  in  accordance  with 
§9.6(b)(3)  of  this  part  and  for  any  other 
reason  necessary  for  the  conduct  of  a 
full  and  fair  trial. 

(ii)  The  Presiding  Officer  shall  ensure 
that  the  discipline,  dignity,  and 
decorum  of  the  proceedings  are 
maintained,  shall  exercise  control  over 
the  proceedings  to  ensure  proper 
implementation  of  the  President's 
Military  Order  and  this  part,  and  shall 
have  authority  to  act  upon  any  contempt 
or  breach  of  Commission  rules  and 
procedures.  Any  attorney  authorized  to 
appear  before  a  Commission  who  is 
thereafter  found  not  to  satisfy  the 
requirements  for  eligibifity  or  who  fails 
to  comply  with  laws,  rules,  regulations, 
or  other  orders  applicable  to  the 
-Commission  proceedings  or  any  other 
individual  who  violates  such  laws, 
rules,  regulations,  or  orders  may  be 
disciplined  as  the  Presiding  Officer 
deems  appropriate,  including  but  not 
limited  to  revocation  of  eligibility  to 
appear  before  that  Commission.  The 
Appointing  Authority  may  further 
revoke  that  attorney's  or  any  other 
person's  eligibility  to  appear  before  any 


other  Commission  convened  under  this 
part. 

(iii)  The  Presiding  Officer  shall  ensure 
the  expeditious  conduct  of  the  trial.  In 
no  circumstance  shall  accommodation 
of  counsel  be  allowed  to  delay 
proceedings  unreasonably. 

(iv)  The  Presiding  Officer  shall  certify 
all  interlocutory  questions,  the 
disposition  of  which  would  effect  a 
termination  of  proceedings  with  respect 
to  a  charge,  for  decision  by  the 
Appointing  Authority.  The  Presiding 
Officer  may  certify  other  interlocutory 
questions  to  the  Appointing  Authority 
as  the  Presiding  Officer  deems' 
appropriate. 

(b)  Prosecut/on— (1)  Office  of  the 
Chief  Prosecutor.  The  Chief  Prosecutor 
shall  be  a  judge  advocate  of  any  United 
States  armed  force,  shall  supervise  the 
overall  prosecution  efforts  under  the 
President's  Military  Order,  and  shall 
ensure  pwoper  management  of  personnel 
and  resources. 

(2)  Prosecutors  and  Assistant 
Prosecutors,  (i)  Consistent  with  any 
supplementary  regulations  or 
instructions  issued  imder  §  9.7(a),  the 
Chief  Prosecutor  shall  detail  a 
Prosecutor  and,  as  appropriate,  one  or 
more  Assistant  Prosecutors  to  prepare 
charges  and  conduct  the  prosecution  for 
each  case  before  a  Commission 
("Prosecution").  Prosecutors  and 
Assistant  Prosecutors  shall  be: 

(A)  Military  Officers  who  are  judge 
advocates  of  any  United  States  armed 
force,  or 

(B)  Special  trial  counsel  of  the 
Department  of  Justice  who  may  be  made 
available  by  the  Attorney  General  of  the 
United  States. 

(ii)  The  duties  of  the  Prosecution  are: 

(A)  To  prepare  charges  for  approval 
and  referral  by  the  Appointing 
Authority; 

(B)  To  conduct  the  prosecution  before 
the  Commission  of  all  cases  referred  for 
trial;  and 

(C)  To  represent  the  interests  of  the 
Prosecution  in  any  review  process. 

(c)  Defense— {1)  Office  of  the  Chief 
Defense  Counsel.  The  Chief  Defense 
Counsel  shall  be  a  judge  advocate  of  any 
United  States  armed  force,  shall 
supervise  the  overall  defense  efforts 
under  the  President's  Military  Order, 
shall  ensure  proper  management  of 
persormel  and  resovuces,  shall  preclude 
conflicts  of  interest,  and  shall  facilitate 
proper  representation  of  all  Accused. 

(2)  Detailed  Defense  Counsel. 
Consistent  with  any  supplementary 
regulations  or  instructions  issued  under 
§  9.7(a),  the  Chief  Defense  Counsel  shall 
detail  one  or  more  Military  Officers  who 
are  judge  advocates  of  any  United  States 
armed  force  to  conduct  the  defense  for 


each  case  before  a  Commission 
("Detailed  Defense  Counsel").  The 
duties  of  the  Detailed  Defense  Counsel 
are: 

(i)  To  defend  the  Accused  zealously 
within  the  bounds  of  the  law  without 
regard  to  personal  opinion  as  to  the  guilt 
of  the  Accused;  and 

(ii)  To  represent  the  interests  of  the 
Accused  in  any  review  process  as. 
provided  by  this  part 

(iii)  Choice  of  Counsel.  (A)  The 
Accused  may  select  a  Military  Officer 
who  is  a  judge  advocate  of  any  United 
States  armed  force  to  replace  the 
Accused's  Detailed  Defense  Counsel, 
provided  that  Military  Officer  has  been 
determined  to  be  available  in 
accordance  with  any  applicable 
supplementary  regulations  or 
instructions  issued  under  §  9.7(a).  After 
such  selection  of  a  new  Detailed 
Defense  Counsel,  the  original  Detailed 
Defense  Counsel  will  be  relieved  of  all 
duties  with  respect  to  that  case.  If 
requested  by  the  Accused,  however,  the 
Appointing  Authority  may  allow  the 
original  Detailed  Defense  Coimsel  to 
continue  to  assist  in  representation  of 
the  Accused  as  another  Detailed  Defense 
Counsel. 

(B)  The  Accused  may  also  retain  the 
services  of  a  civilian  attorney  of  the 
Accused's  own  choosing  and  at  no 
expense  to  the  United  States 
Government  ("Civilian  Defense 
Counsel"),  provided  that  attorney: 

(1)  Is  a  United  States  citizen; 

(2)  Is  admitted  to  the  practice  of  law 
in  a  State,  district,  territory,  or 
possession  of  the  United  States,  or 
before  a  Federal  court; 

(5)  Has  not  been  the  subject  of  any 
sanction  or  disciplinary  action  by  any 
court,  bar,  or  other  competent 
governmental  authority  for  relevant 
misconduct;- 

(4)  Has  been  determined  to  be  eligible 
for  access  to  information  classified  at 
the  level  SECRET  or  higher  under  the 
authority  of  and  in  accordance  with  the 
procedures  prescribed  in  DoD  5200.2- 
Ri;and 

(5)  Has  signed  a  v»rritten  agreement  to 
comply  with  all  applicable  regulations 
or  instructions  for  coimsel,  including 
any  rules  of  court  for  conduct  during  the 
course  of  proceedings.  Civilian 
attorneys  may  be  pre-qualified  as 
members  of  the  pool  of  available 
attorneys  if,  at  the  time  of  application, 
they  meet  the  relevant  criteria,  or  they 
may  be  qualified  on  an  ad  hoc  basis 
after  being  requested  by  an  Accused. 
Representation  by  Civilian  Defense 
Counsel  will  not  relieve  Detailed 
Defense  Coimsel  of  the  duties  specified 


'  Available  from  wMrw.ditc.mil/vfhs/directives. 
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in  paragraph  (c)(2)  of  this  section.  The 
qualification  of  a  Civilian  Defense 
Counsel  does  not  guarantee  that 
person's  presence  at  closed  Commission 
proceedings  or  that  person's  access  to 
any  information  protected  under 
§  9.6(d)(5). 

(4)  Continuity  of  representation.  The 
Accused  must  be  represented  at  all 
relevant  times  by  Detailed  Defense 
Counsel.  Detailed  Defense  Counsel  and 
Civilian  Defense  Counsel  shall  be  herein 
referred  to  collectively  as  "Defense 
Coimsel."  The  Accused  and  Defense 
Counsel  shall  be  herein  referred  to 
collectively  as  "the  Defense." 

(d)  Other  Personnel  Other  personnel, 
such  as  coiul  reporters,  interpreters, 
security  personnel,  bailiffs,  and  clerks 
may  be  detailed  or  employed  by  the 
Appointing  Authority,  as  necessary. 

§  9.5    Procedures  accorded  the  accused. 

The  following  procedures  shall  apply 
with  respect  to  the  Accused: 

(a)  The  Prosecution  shall  furnish  to 
the  Accused,  sufficiently  in  advance  of 
trial  to  prepare  a  defense,  a  copy  of  the 
charges  in  English  and,  if  appropriate, 
in  another  language  that  the  Accused 
undei  stands. 

tb)  The  Accused  shall  be  presumed 
innocent  imtil  proven  guilty. 

(c)  A  Commission  member  shall  vote 
for  a  finding  of  Guilty  as  to  an  offense 
if  and  only  if  that  member  is  convinced 
beyond  a  reasonable  doubt,  based  on  the 
evidence  admitted  at  trial,  that  the 
Accused  is  guilty  of  the  offense. 

(d)  At  least  one  Detailed  Defense 
Counsel  shall  be  made  available  to  the 
Accused  sufficiently  in  advance  of  trial 
to  prepare  a  defense  and  until  any 
findings  and  sentence  become  final  in 
accordance  with  §  9.6(h)(2). 

(e)  The  Prosecution  shall  provide  the 
Defense  with  access  to  evidence  the 
Prosecution  intends  to  introduce  at  trial 
and  with  access  to  evidence  known  to 
the  Prosecution  that  tends  to  exculpate 
the  Accused.  Such  access  shall  be 
consistent  with  §  9.6(d)(5)  and  subject  to 
§  9.9. 

(f)  The  Accused  shall  not  be  required 
to  testify  during  trial.  A  Commission 
shall  draw  no  adverse  inference  from  an 
Accused's  decision  not  to  testify.  This 
subsection  shall  not  preclude  admission 
of  evidence  of  prior  statements  or 
conduct  of  the  Accused. 

(g)  If  the  Accused  so  elects,  the 
Accused  may  testify  at  trial  on  the 
Accused's  own  behalf  and  shall  then  be 
subject  to  cross-examination. 

(h)  The  Accused  may  obtain  witnesses 
and  documents  for  the  Accused's 
defense,  to  the  extent  necessary  and 
reasonably  available  as  determined  by 
the  Presiding  Officer.  Such  access  shall 


he  consistent  with  the  requirements  of 
§  9.6(d)(5)  and  subject  to  §  9.9.  The 
Appointing  Authority  shall  order  that 
such  investigative  or  other  resources  be 
made  available  to  the  Defense  as  the 
Appointing  Authority  deems  necessary 
for  a  full  and  fair  trial. 

(i)  The  Accused  may  have  Defense 
Counsel  present  evidence  at  trial  in  the 
Accused's  defense  and  cross-examine 
each  witness  presented  by  the 
Prosecution  who  appears  before  the 
Commission. 

(j)  The  Prosecution  shall  ensure  that 
the  substance  of  the  charges,  the 
proceedings,  and  any  documentary 
evidence  are  provided  in  English  and,  if 
appropriate,  in  another  language  that 
the  Accused  understands.  The 
Appointing  Authority  may  appoint  one 
or  more  interpreters  to  assist  the 
Defense,  as  necessary. 

(k)  The  Accused  may  be  present  at 
every  stage  of  the  trial  before  the 
Commission,  consistent  with  §  9.6(b)(3), 
unless  the  Accused  engages  in 
disruptive  conduct  that  justifies 
exclusion  by  the  Presiding  Officer. 
Detailed  Defense  Counsel  may  not  be 
excluded  ft-om  any  trial  proceeding  or 
portion  thereof. 

(1)  Except  by  order  of  the  Commission 
for  good  cause  shown,  the  Prosecution 
shall  provide  the  Defense  with  access 
before  sentencing  proceedings  to 
evidence  the  Prosecution  intends  to 
present  in  such  proceedings.  Such 
access  shall  be  consistent  with 
§  9.6(d)(5)  of  this  part  and  subject  to  § 
9.9. 

(m)«The  Accused  may  make  a 
statement  during  sentencing 
proceedings. 

(n)  The  Accused  may  have  Defense 
Counsel  submit  evidence  to  the 
Commission  during  sentencing 
proceedings. 

(o)  The  Accused  shall  be  afforded  a 
trial  open  to  the  public  (except 
proceedings  closed  by  the  Presiding 
Officer),  consistent  with  §  9.6(b). 

(p)  The  Accused  shall  not  again  be 
tried  by  any  Conmiission  for  a  charge 
once  a  Commission's  finding  on  that 
charge  becomes  final  in  accordance  with 
§  9.6(h)(2). 

§  9.6    Conduct  of  ttte  triat. 

(a)  Pretrial  procedures — (1) 
Preparation  of  the  Charges.  The 
Prosecution  shall  prepare  charges  for 
approval  by  the  Appointing  Authority, 
as  provided  in  §  9.4(b)(2)(i). 

(2)  Referral  to  the  Comniission.  The 
Appointing  Authority  may  approve  and 
refer  for  trial  any  charge  against  an 
individual  or  individuals  within  the 
jurisdiction  of  a  Commission  in 
accordance  with  §  9.3(a)  and  alleging  an 


offense  within  the  jurisdiction  of  a 
Commission  in  accordance  with  §  9.3(b). 

(3)  Notification  of  the  accused.  The 
Prosecution  shall  provide  copies  of  the 
charges  approved  by  the  Appointing 
Authority  to  the  Accused  and  Defense 
Counsel.  The  Prosecution  also  shall 
submit  the  charges  approved  by  the 
Appointing  AuAority  to  the  Presiding 
Officer  of  the  Commission  to  which  they 
were  referred. 

(4)  Plea  Agreements.  The  Accused, 
through  Defense  Counsel,  and  the 
Prosecution  may  submit  for  approval  to 
the  Appointing  Authority  a  plea 
agreement  mandating  a  sentence 
limitation  or  any  other  provision  in 
exchange  for  an  agreement  to  plead 
guilty,  or  any  other  consideration.  Any 
agreement  to  plead  guilty  must  include 
a  written  stipulation  of  fact,  signed  by 
the  Accused,  that  confirms  the  guilt  of 
the  Accused  and  the  voluntary  and 
informed  nature  of  the  plea  of  guilty.  If 
the  Appointing  Authority  approves  the 
plea  agreement,  the  Commission  will, 
after  determining  the  voluntary  and 
informed  nature  of  the  plea  agreement, 
admit  the  plea  agreement  and 
stipulation  into  evidence  and  be  bound 
to  adjudge  findings  and  a  sentence 
pursuant  to  that  plea  agreement. 

(5)  Issuance  and  service  of  process; 
obtaining  evidence,  (i)  The  Commission 
shall  have  power  to: 

(A)  Summon  witnesses  to  attend  trial 
and  testify; 

(B)  Administer  oaths  or  affirmations 
to  witnesses  and  other  persons  and  to 
question  witnesses; 

(C)  Require  the  production  of 
documents  and  other  evidentiary 
material;  and 

(D)  Designate  special  commissioners 
to  take  evidence. 

(ii)  The  Presiding  Officer  shall 
exercise  these  powers  en  behalf  of  the 
Commission  at  the  Presiding  Officer's 
own  initiative,  or  at  the  request  of  the 
Prosecution  or  the  Defense,  as  necessary 
to  ensure  a  full  and  fair  trial  in 
accordance  with  the  President's  Military 
Order  and  this  part.  The  Commission 
shall  issue  its  process  in  the  name  of  the 
Department  of  Defense  over  the 
signatiuB  of  the  Presiding  Officer.  Such 
process  shall  be  served  as  directed  by 
the  Presiding  Officer  in  a  manner 
calculated  to  give  reasonable  notice  to 
persons  required  to  take  action  in 
accordance  with  that  process. 

(b)  Duties  of  the  Commission  during 
trial.  The  Commission  shall: 

(1)  Provide  a  full  and  fair  trial. 

(2)  Proceed  impartially  and 
expeditiously,  strictly  confining  the 
proceedings  to  a  full  and  fair  trial  of  the 
charges,  excluding  irrelevant  evidence, 
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and  preventing  any  unnecessary 
interference  or  delay. 

(3)  Hold  open  proceedings  except 
where  otherwise  decided  by  the 
Appointing  Authority  or  the  Presiding 
Officer  in  accordance  with  the 
President's  Military  Order  and  this  part. 
Grounds  for  closure  include  the 
protection  of  information  classified  or 
classifiable  under  Executive  Order 
12958;  information  protected  by  law  or 
rule  from  unauthorized  disclosiu-e;  the 
physical  safety  of  participants  in 
Commission  proceedings,  including 
prospective  witnesses;  intelligence  and 
law  enforcement  sources,  methods,  or 
activities;  and  other  national  security 
interests.  The  Presiding  Officer  may 
decide  to  close  all  or  part  of  a 
proceeding  on  the  Presiding  Officer's 
own  initiative  or  based  upon  a 
presentation,  including  an  ex  parte,  in 
camera  presentation  by  either  the 
Prosecution  or  the  Defense.  A  decision 
to  close  a  proceeding  or  portion  thereof  • 
may  include  a  decision  to  exclude  the 
Accused,  Civilian  Defense  Counsel,  or 
any  other  person,  but  Detailed  Defense 
Counsel  may  not  be  excluded  from  any 
trial  proceeding  or  portion  thereof. 
Except  with  the  prior  authorization  of 
the  Presiding  Officer  and  subject  to 
section  9  of  this  part.  Defense  Coimsel 
may  not  disclose  any  information 
presented  during  a  closed  session  to 
individuals  excluded  from  such 
proceeding  or  part  thereof.  Open 
proceedings  may  include,  at  the 
discretion  of  the  Appointing  Authority, 
attendance  by  the  public  and  accredited 
press,  and  public  release  of  transcripts 
at  the  appropriate  time.  Proceedings 
should  be  open  to  the  maximum  extent 
practicable.  Photography,  video,  or 
audio  broadcasting,  or  recording  of  or  at 
Commission  proceedings  shall  be 
prohibited,  except  photography,  video, 
and  audio  recording  by  the  Commission 
pursuant  to  the  direction  of  the 
Presiding  Officer  as  necessary  for 
preservation  of  the  record  of  trial. 

(4)  Hold  each  session  at  such  time  and 
place  as  may  be  directed  by  the 
Appointing  Authority.  Members  of  the 
Commission  may  meet  in  closed 
conference  at  any  time. 

(5)  As  soon  as  practicable  at  the 
conclusion  of  a  trial,  transmit  an 
authenticated  copy  of  the  record  of  trial 
to  the  Appointing  Authority. 

(c)  Oaths.  (1)  Members  of  a 
Commission,  all  Prosecutors,  all  Defense 
Counsel,  all  court  reporters,  all  seciuity 
personnel,  and  all  interpreters  shall  take 
an  oath  to  perform  their  duties 
faithfully. 

(2)  Each  witness  appearing  before  a 
Commission  shall  be  examined  under 


oath,  as  provided  in  par^aph  (d)(2)(ii) 
of  this  section. 

(3)  An  oath  includes  an  affirmation. 
Any  formulation  that  appeals  to  the 
conscience  of  the  person  to  whom  the 
oath  Is  administered  and  that  binds  that 
person  to  speak  the  truth,  or,  in  the  case 
of  one  other  than  a  witness,  properly  to 
perform  certain  duties,  is  sufficient. 

(d)  Evidence— (1)  Admissibility. 
Evidence  shall  be  admitted  if,  in  the 
opinion  of  the  Presiding  Officer  (or 
instead,  if  any  other  member  of  the 
Commission  so  requests  at  the  time  the 
Presiding  Officer  renders  that  opinion, 
the  opinion  of  the  Commission  rendered 
at  that  time  by  a  majority  of  the 
Commission),  the  evidence  would  have 
probative  value  to  a  reasonable  person. 

(2)  Witnesses — (i)  Production  of 
witnesses.  The  Prosecution  or  the 
Defense  may  request  that  the 
Commission  hear  the  testimony  ofany 
person,  and  such  testimony  shall  be 
received  if  foimd  to  be  admissible  and 
not  cumulative.  The  Commission  may 
also  simmion  and  hear  witnesses  on  its 
own  initiative.  The  Commission  may 
permit  the  testimt)ny  of  witnesses  by 
telephone,  audiovisual  means,  or  other 
means;  however,  the  Commission  shall 
consider  the  ability  to  test  the  veracity 
of  that  testimony  in  evaluating  the 
weight  to  be  given  to  the  testimony  of 
the  witness. 

(ii)  Testimony.  Testimony  of 
witnesses  shall  be  given  under  oath  or 
affirmation.  The  Commission  may  still 
hear  a  witness  who  refuses  to  swear  an 
oath  or  make  a  solenm  undertaking; 
however,  the  Commission  shall  consider 
the  refusal  to  swear  an  oath  or  give  an 
affirmation  in  evaluating  the  weight  to 
be  given  to  the  testimony  of  the  witness. 

(iii)  Examination  of  witnesses.  A 
witness  who  testifies  before  the 
Commission  is  subject  to  both  direct 
examination  and  cross-examination. 
The  Presiding  Officer  shall  maintain 
order  in  the  proceedings  and  shall  not 
permit  badgering  of  witnesses  or 
questions  that  are  not  material  to  the 
issues  before  the  Commission.  Members 
of  the  Conunission  may  question 
witnesses  at  any  time. 

(iv)  Protection  of  witnesses.  The 
Presiding  Officer  shall  consider  the 
safety  of  witnesses  and  others,  as  well 
as  the  safeguarding  of  Protected 
Information  as  defined  in  paragraph 
(d)(5)(i)  of  this  section,  in  determining 
the  appropriate  methods  of  receiving 
testimony  and  evidence.  The  Presiding 
Officer  may  hear  any  presentation  by 
the  Prosecution  or  the  Defense, 
including  an  ex  parte,  in  camera 
presentation,  regarding  the  safety  of 
potential  witnesses  before  determining 
the  ways  in  which  witnesses  and 


evidence  will  be  protected.  The 
Presiding  Officer  may  authorize  any 
methods  appropriate  for  the  protection 
of  witnesses  and  evidence.  Such 
methods  may  include,  but  are  not 
limited  to:  testimony  by  telephone, 
audiovisual  means,  or  other  electronic 
means;  closure  of  the  proceedings; 
introduction  of  prepared  declassified 
summaries  of  evidence;  and  the  use  of 
pseudonyms. 

(3)  Other  evidence.  Subject  to  the 
requirements  of  paragraph  (d)(1)  of  this 
section  concerning  admissibility,  the 
Commission  may  consider  any  other 
evidence  including,  but  not  limited  to, 
testimony  from  prior  trials  and 
proceedings,  sworn  or  imswom  written 
statements,  physical  evidence,  or 
scientific  or  other  reports. 

(4)  Notice.  The  Commission  may,  after 
affording  the  Prosecution  and  the 
Defense  an  opportimity  to  be  heard,  take 
conclusive  notice  of  facts  that  are  not 
subject  to  reasonable  dispute  either 
because  they  are  generally  known  or  are 
capable  of  determination  by  resort  to 
sources  that  cannot  reasonably  be 
contested. 

(5)  Protection  of  Information — (i) 
Protective  Order.  The  Presiding  Officer 
may  issue  protective  orders  as  necessary 
to  carry  out  the  Military  Order  and  this 
part,  including  to  safeguard  "Protected 
Information,"  which  includes: 

(A)  Information  classified  or 
classifiable  pursuant  to  Executive  Order 
12958; 

(B)  Information  protected  by  law  or 
rule  from  unauthorized  disclosure; 

(C)  Information  the  disclosure  of 
which  may  endanger  the  physical  safety 
of  participants  in  Commission 
proceedings,  including  prospective 
witnesses; 

(D)  Information  concerning 
intelligence  and  law  enforcement 
sources,  methods,  or  activities;  or 

(E)  Information  concerning  other 
national  security  interests.  As  soon  as 
practicable,  counsel  for  either  side  will 
notify  the  Presiding  Officer  of  any  intent 
to  offer  evidence  involving  Protected 
Information. 

(ii)  Limited  disclosure.  The  Presiding 
Officer,  upon  motion  of  the  Prosecution 
or  sua  sponte,  shall,  as  necessary  to 
protect  the  interests  of  the  United  States 
and  consistent  with  §  9.9,  direct: 

(A)  The  deletion  of  specified  items  of 
Protected  Information  from  docmnents 
to  be  made  available  to  the  Accused, 
Detailed  Defense  Counsel,  or  Civilian 
Defense  Counsel; 

(B)  The  substitution  of  a  portion  or 
siunmary  of  the  information  for  such 
Protected  Information;  or 

(C)  The  substitution  of  a  statement  of 
the  relevant  facts  that  the  Protected 
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Information  would  tend  to  prove.  The 
Prosecution '.s  motion  and  any  materials 
submitted  in  support  thereof  or  in 
response  thereto  shall,  upon  request  of 
the  Prosecution,  be  considered  by  the 
Presiding  Officer  ex  parte,  in  camera, 
but  no  Protected  Information  shall  be 
admitted  into  evidence  for 
consideration  by  the  Commission  if  not 
presented  to  Detailed  Defense  Counsel. 

(iii)  Closure  of  proceedings.  The 
Presiding  Officer  may  direct  the  closure 
of  proceedings  in  accordance  with 
paragraph  (b)(3)  of  this  section. 

(iv)  Protected  information  as  part  of 
the  record  of  trial.  All  exhibits  admitted 
as  evidence  but  containing  Protected 
Information  shall  be  sealed  and  annexed 
to  the  record  of  trial.  Additionally,  any 
Protected  Information  not  admitted  as 
evidence  but  reviewed  in  camera  and 
subsequently  withheld  from  the  Defense 
over  Defense  objection  shall,  with  the 
associated  motions  and  responses  and 
any  materials  submitted  in  support 
thereof,  be  sealed  and  annexed  to  the 
record  of  trial  as  additional  exhibits. 
Such  sealed  material  shall  be  made 
available  to  reviewing  authorities  in 
closed  proceedings. 

(e)  Proceedings  during  trial.  The 
proceedings  at  each  trial  will  be 
conducted  substantially  as  follows, 
unless  modified  by  the  Presiding  Officer 
to  suit  the  particular  drciunstances: 

(1)  Each  charge  will  be  read,  or  its 
substance  communicated,  in  the 
presence  of  the  Accused  and  the 
Conmiission. 

(2)  The  Presiding  Officer  shall  ask 
each  Accused  whether  the  Accused 
pleads  "Guilty"  or  "Not  Guilty."  Should 
the  Accused  refuse  to  enter  a  plea,  the 
Presiding  Officer  shall  enter  a  plea  of 
"Not  Guilty"  on  the  Accused's  behalf.  If 
the  plea  to  an  offense  is  "Guilty,"  the 
Presiding  Officer  shall  enter  a  finding  of 
Guilty  on  that  offense  after  conducting 
sufficient  inquiry  to  form  an  opinion 
that  the  plea  is  volimtary  and  informed. 
Any  plea  of  Guilty  that  is  not 
determined  to  be  voluntary  and 
informed  shall  be  changed  to  a  plea  of 
Not  Guilty.  Plea  proceedings  shall  then 
continue  as  to  the  remaining  charges.  If 
a  plea  of  "Guilty"  is  made  on  all 
charges,  the  Commission  shall  proceed 
to  sentencing  proceedings;  if  not,  the 
Commission  shall  proceed  to  trial  as  to 
the  charges  for  which  a  "Not  Guilty" 
plea  has  been  entered. 

(3)  The  Prosecution  shall  make  its 
opening  statement. 

(4)  The  witaesses  and  other  evidence 
for  the  Prosecution  shall  be  heard  or 
received. 

(5)  The  Defense  may  make  an  opening 
statement  after  the  Prosecution's 


opening  statement  or  prior  to  presenting 
its  case. 

(6)  The  witnesses  and  other  evidence 
for  the  Defense  shall  be  heard  or 
received. 

(7)  Thereafter,  the  Prosecution  and  the 
Defense  may  introduce  evidence  in 
rebuttal  and  sxirrebuttal. 

(8)  The  Prosecution  shall  present 
argument  to  the  Commission.  Defense 
Counsel  shall  be  permitted  to  present 
argxunent  in  response,  and  then  the 
Prosecution  may  reply  in  rebuttal. 

(9)  After  the  members  of  the 
Commission  deliberate  and  vote  on 
findings  in  closed  conference,  the 
Presiding  Officer  shall  announce  the 
Commission's  findings  in  the  presence 
of  the  Commission,  the  Prosecution,  the 
Accused,  and  Defense  Counsel.  The 
individual  votes  of  the  members  of  the 
Commission  shall  not  be  disclosed. 

(10)  In  the  event  a  finding  of  Guilty 
is  entered  for  an  offense,  the 
Prosecution  and  the  Defense  may 
present  information  to  aid  the 
Conunission  in  determining  an 
appropriate  sentence.  The  Accused  may 
testily  and  shall  be  subject  to  cross- 
examination  regarding  any  such 
testimony. 

(11)  The  Prosecution  and,  thereafter, 
the  Defense  shall  present  argument  to 
the  Commission  regarding  sentencing. 

(12)  After  the  members  of  the 
Commission  deliberate  and  vote  on  a 
sentence  in  closed  conference,  the 
Presiding  Officer  shall  announce  the 
Commission's  sentence  in  the  presence 
of  the  Commission,  the  Prosecution,  the 
Accused,  and  Defense  Counsel.  The 
individual  votes  of  the  members  of  the 
Commission  shall  not  be  disclosed. 

(f)  Voting.  Members  of  the 
Commission  shall  deliberate  and  vote  in 
closed  conference.  A  Commission 
member  shall  vote  for  a  finding  of 
Guilty  as  to  an  offense  if  and  only  if  that 
member  is  convinced  beyond  a 
reasonable  doubt,  based  on  the  evidence 
admitted  at  trial,  that  the  Accused  is 
guilty  of  the  offense.  An  affirmative  vote 
of  two-thirds  of  the  members  is  required 
for  a  finding  of  Guilty.  When 
appropriate,  the  Commission  may  adjust 
a  charged  offense  by  exceptions  and 
substitutions  of  language  that  do  not 
substantially  change  the  natm-e  of  the 
offense  or  increase  its  seriousness,  or  it 
may  vote  to  convict  of  a  lesser- included 
offense.  An  affirmative  vote  of  two- 
thirds  of  the  members  is  required  to 
determine  a  sentence,  except  that  a 
sentence  of  death  requires  a  unanimous, 
affirmative  vote  of  all  of  the  members. 
Votes  on  findings  and  sentences  shall  be 
taken  by  secret,  written  ballot. 

(g)  Sentence.  Upon  conviction  of  an 
Accused,  the  Commission  shall  impose 


a  sentence  that  is  appropriate  to  the 
offense  or  offenses  for  which  there  was 
a  finding  of  Guilty,  which  sentence  may 
include  death,  imprisonment  for  life  or 
for  any  lesser  term,  payment  of  a  fine  or 
restitution,  or  such  other  lawful 
pimishment  or  condition  of  pimishment 
as  the  Commission  shall  determine  to  be 
proper.  Only  a  Commission  of  seven 
members  may  sentence  an  Accused  to 
death.  A  Commission  may  (subject  to 
rights  of  third  parties)  order  confiscation 
of  any  property  of  a  convicted  Accused, 
deprive  that  Accused  of  any  stolen 
property,  or  order  the  delivery  of  such 
property  to  the  United  States  for 
disposition, 

(h)  Post-trial  procedures — (1)  Record 
of  Trial.  Each  Conunission  shall  make  a 
verbatim  transcript  of  its  proceedings, 
apart  from  all  Commission 
deliberations,  and  preserve  all  evidence 
admitted  in  the  trial  (including  any 
sentencing  proceedings)  of  each  case 
brought  before  it,  which  shall  constitute 
the  record  of  trial.  The  coiul  reporter 
shall  prepare  the  official  record  of  trial 
and  submit  it  to  the  Presiding  Officer  for 
authentication  upon  completion.  The 
Presiding  Officer  shall  transmit  the 
authenticated  record  of  trial  to  the 
Appointing  Authority.  If  the  Secretary 
of  Defense  is  serving  as  the  Appointing 
Authority,  the  record  shall  be 
transmitted  to  the  Review  Panel 
constituted  under  paragraph  (h)(4)  of 
this  section. 

(2)  Finality  of  findings  and  sentence. 
A  Commission  finding  as  to  a  charge 
and  any  sentence  of  a  Commission 
becomes  final  when  the  President  or,  if 
designated  by  the  President,  the 
Secretary  of  Defense  makes  a  final 
decision  thereon  pursuant  to  section 
4(c)(8)  of  the  President's  Military  Order 
and  in  accordance  with  paragraph  (h)(6) 
of  this  section.  An  authenticated  finding 
of  Not  Guilty  as  to  a  charge  shall  not  be 
changed  to  a  finding  of  Guilty.  Any 
sentence  made  final  by  action  of  the 
President  or  the  Secretary  of  Defense 
shall  be  carried  out  promptly.  Adjudged 
confinement  shall  begin  immediately 
follovving  the  trial. 

(3)  R^Wew  by  the  Appointing 
Authority.  If  the  Secretary  of  Defense  is 
not  the  Appointing  Authority,  the 
Appointing  Authority  shall  promptly 
perform  an  administrative  review  of  the 
record  of  trial.  If  satisfied  that  the 
proceedings  of  the  Commission  were 
administratively  complete,  the 
Appointing  Authority  shall  transmit  the 
record  of  trial  to  the  Review  Panel 
constituted  under  paragraph  (h)(4)  of 
this  section.  If  not  so  satisfied,  the 
Appointing  Authority  shall  return  the 
case  for  any  necessary  supplementary 
proceedings. 
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\    (4)  Review  Panel.  The  Secretary  of 
Defense  shall  designate  a  Review  Panel 
consisting  of  three  Military  Officers, 
which  may  include  civilians 
conunissioned  pursuant  to  section  603 
of  title  10,  United  States  Code.  At  least 
one  member  of  each  Review  Panel  shall 
have  experience  as  a  judge.  The  Review 
Panel  shall  review  the  record  of  trial 
and,  in  its  discretion,  any  written 
submissions  from  the  Prosecution  and 
the  Defense  and  shall  deliberate  in 
closed  conference.  The  Review  Panel 
shall  disregard  any  variance  from 
procedures  specified  in  this  part  or 
elsewhere  that  would  not  materially 
have  affected  the  outcome  of  the  trial 
before  the  Commission.  Within  thirty 
days  after  receipt  of  the  record  of  trial, 
the  Review  Panel  shall  either: 

(i)  Forward  the  case  to  the  Secretary 
of  Defense  with  a  recommendation  as  to 
disposition,  or 

(ii)  Return  the  case  to  the  Appointing 
Authority  for  further  proceedings, 
provided  that  a  majority  of  the  Review 
Panel  has  formed  a  definite  and  firm 
conviction  that  a  material  error  of  law 
occurred. 

(5)  Review  by  the  Secretary  of 
Defense.  The  Secretary  of  Defense  shall 
review  the  record  of  trial  and  the 
recommendation  of  the  Review  Panel 
and  either  retiun  the  case  for  further 
pnx:eedings  or.  unless  making  the  final 
decision  pursuant  to  a  Presidential 
designation  under  section  4(c)(8)  of  the 
President's  Military  Order,  forward  it  to 
the  President  with  a  recommendation  as 
to  disposition. 

(6)  Final  decision.  After  review  by  the 
Secretary  of  Defense,  the  record  of  trial 
and  all  recommendations  will  be 
forwarded  to  the  President  for  review 
and  final  decision  (unless  thePresident 
has  designated  the  Secietary  of  Defense 
to  perform  this  function).  If  the 
President  has  so  designated  the 
Secretary  of  Defense,  the  Secretary  may 
approve  or  disapprove  findings  or 
change  a  finding  of  Guilty  to  a  finding 
of  Guilty  to  a  lesser-included  offense,  or 
mitigate,  commute,  defer,  or  suspend 
the  sentence  imposed  or  any  portion 
thereof.  If  the  Secretary  of  Defense  is 
authorized  to  render  the  final  decision, 
the  review  of  the  Secretary  of  Defense 
under  paragraph  (h)(5)  of  this  section 
shall  constitute  the  final  decision. 

§9.7    Regulations. 

(a)  Supplementary  regulations  and 
instructions.  The  Appointing  Authority 
shall,  subject  to  approval  of  the  General 
Counsel  of  the  Department  of  Defense  if 
the  Appointing  Authority  is  not  the 
Secretary  of  Defense,  pubUsh  such 
further  regulations  consistent  with  the 
President's  Military  Order  and  this  part 


as  are  necessary  or  appropriate  for  the 
conduct  of  proceedings  by  Commissions 
imder  the  President's  Military  Order. 
The  General  Coimsel  shall  issue  such 
instructions  consistent  with  the  . 
President's  Military  Order  and  this  part 
as  the  General  Coimsel  deems  necessary 
to  facilitate  the  conduct  of  proceedings 
by  such  Commissions,  including  those 
governing  the  establishment  of 
Commission-related  offices  and 
performance  evaluation  and  reporting 
relationships. 

(b)  Construction.  In  the  event  of  any 
inconsistency  between  the  President's 
Military  Order  and  this  part,  including 
any  supplementary  regulations  or 
instructions  issued  under  paragraph  (a) 
of  this  section,  the  provisions  of  the 
President's  Military  Order  shall  govern. 
In  the  event  of  any  inconsistency 
between  this  part  and  any  regulations  or 
instructions  issued  under  paragraph  (a) 
of  this  section,  the  provisions  of  this 
part  shall  govern. 

§9.8    Authority. 

Nothing  in  this  part  shall  be 
construed  to  limit  in  any  way  the 
authority  of  the  President  as 
Commander  in  Chief  of  the  Armed 
Forces  or  the  power  of  the  President  to 
grant  reprieves  and  pardons.  Nothing  in 
this  part  shall  affect  the  authority  to 
constitute  miUtary  commissions  for  a 
purpose  not  govOTned  by  the  President's 
Military  Order. 

§  9.9    Protection  of  State  secrets. 

Nothing  in  this  part  shall  be 
construed  to  authorize  disclosure  of 
state  secrets  to  any  person  not 
authorized  to  receive  them. 

§9.10    Other.     . 

This  part  is  not  intended  to  and  does 
not  create  any  right,  benefit,  or 
privilege,  substantive  or  procedm^, 
enforceable  by  any  party,  against  the 
United  States,  its  departments,  agencies, 
or  other  entities,  its  officers  or 
employees,  or  any  other  person.  No 
provision  in  this  part  shall  be  construed 
to  be  a  requirement  of  the  United  States 
Constitution.  Section  and  subsection 
captions  in  this  dociunent  are  for 
convenience  only  and  shall  not  be  used 
in  construing  the  requirements  of  this 
part.  Failure  to  meet  a  time  period 
specified  in  this  part,  or  supplementary 
regulations  or  instructions  issued  under 
§  9.7(a),  shall  not  create  a  right  to  relief 
for  the  Accused  or  any  other  person. 
DoD  Directive  5025.1  2  shall  not  apply 
to  this  part  or  any  supplementary 


regulations  or  instructions  issued  under 
§  9.7(a). 

§9.11    Amendment 

The  Secretary  of  Defense  may  amend 
this  part  bom  time  to  time. 

§9.12    Delegation. 

The  authority  of  the  Secretary  of 
Defense  to  make  requests  for  assistance 
under  section  5  of  the  President's 
Military  Order  is  delegated  to  the 
General  Coimsel  of  the  Department  of 
Defense.  The  Executive  Secretary  of  the 
Department  of  Defense  shall  provide 
such  assistance  to  the  General  Counsel 
as  the  General  Counsel  determines 
necessary  for  this  purpose. 

Dated:  June  24,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-16377  Filed  6-26-03;  12:40  pm] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32CFRPart10 

Military  Commission  Instructions 

agency:  Department  of  Defense. 
ACTION:  Final  rule.  •    ^^ 

summary:  This  rule  establishes  policies 
for  the  issuance  and  interpretation  of 
Military  Commission  Instructions 
promulgated  pursuant  to  regulations  on 
Procedures  for  Trials  by  Military 
Commission  of  Certain  Non-United 
States  Citizens  in  the  War  Against 
Terrorism,  and  Military  Order  of 
November  13,  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism. 

EFFECTIVE  DATE:  April  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Military  Commission 
Spokesperson,  703-693-1115. 

SUPPLEMENTARY  INFORMATION:  Although 
exempt  from  administrative  procedures 
for  rulemaking,  publication  of  the  final 
rule  in  the  Federal  Register  is  deemed 
appropriate  under  5  U.S.C.  552(a)(1)(C). 
Certifications  follow: 

Administrative  Procedures  Act  (Sec.l, 
Pub.  L.  89-544) 

It  has  been  certified  that  32  CFR  part 
10  is  as  a  mihtary  function  of  the  United 
States  and  exempt  fi-om  administrative 
procedures  for  rule  making. 
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Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  certified  that  32  CFR  part 
10  pertains  to  military  functions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  from  Office  of 
Management  and  Budget  review  under 
section  3.  para  (d){2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
10  does  not  contain  a  Federal  mandate 
that  may  result  in  the  expenditure  by 
State,  local  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  9&-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601}  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  nimsber  of  small  entities. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
10  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  44). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
10  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132.  This  rule  does  not  have 
substantial  direct  effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
national  government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  10 

Military  law. 

■  Accordingly,  32  CFR  part  10  is  added 
to  Subtide  A,  Chapter  I,  Subchapter  B  to 
read  as  follows: 

PART  10— MILITARY  COMMISION 
INSTRUCTIONS  . 

Sec. 

10.1  Purpose. 

10.2  Authority. 

10.3  Applicabihty. 

10.4  Policies  and  procedures. 

10.5  Construction. 

10:6    Non-creation  of  right. 

10.7  Reservation  of  authority. 

10.8  Amendment. 

Authority:  10  U.S.C.  113Id)  and  140(b). 


§10.1    Purpose. 

This  part  establishes  policies  for  the 
issuance  and  interpretation  of  Military 
Commission  Instructions  promulgated 
pursuant  to  32  CFR  part  9,  and  Mifitary 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  (3  CFR,  2001  comp.,  p.  918, 
66  FR  57833). 

§10.2    Authority. 

This  part  is  issued  pursuant  to  32  CFR 
9.7(a)  and  in  accordance  with  10  U.S.C. 
113(d)  and  140(b). 

§10.3    Applicability. 

This  part,  and,  unless  stated 
otherwise,  all  other  Military 
Commission  Instructions  apply 
throughout  the  Department  of  Defense, 
including  to  the  Office  of  the  Secretary 
of  Defense,  the  Mihtary  Departments, 
the  Chairman  and  Vice  Chairman  of  the 
Joint  Chiefs  of  Staff  and  the  Joint  Staff, 
the  Combatant  Commands,  the  Office  of 
the  Inspector  General  of  the  Department 
of  Defense,  the  Defense  Agencies,  the 
Department  of  Defense  Field  Activities, 
and  all  other  organizational  entities 
within  the  Department  of  Defense,  to 
any  special  trial  counsel  of  the 
Department  of  Justice  who  may  be  made 
available  by  the  Attorney  General  of  the 
United  States  to  serve  as  a  prosecutor  in 
trials  before  military  commissions 
pursuant  to  32  CFR  9.4(b)(2),  to  any 
civilian  attorney  who  seeks  qualification 
as  a  member  of  the  pool  of  qualified 
Civilian  Defense  Counsel  authorized  in 
32  CFR  9.4(c)(3){ii),  and  to  any  attorney 
who  has  been  qualified  as  a  member  of 
that  pool. 

§  1 0.4    Policies  and  procedures. 

(a)  Promulgation.  Military 
Commission  Instructions  will  be  issued 
by  the  General  Counsel  of  the 
Department  of  Defense  (hereinafter 
General  Coimsel).  Each  Instruction  will 
issue  over  the  signature  of  the  General 
Counsel  and,  unless  otherwise  specified 
therein,  shall  take  effect  upon  the 
signature  of  the  General  Counsel. 
Instructions  will  be  numbered  in 
sequence. 


o)  Professional  responsibility. 
Compliance  with  these  Instructions 
shall  be  deemed  a  professional 
responsibility  obligation  for  the  practice 
of  law  within  the  Department  of 
Defense. 

(c)  Compliance  breaches.  Failure  to 
adhere  to  these  Instructions  or  any  other 
failure  to  comply  with  any  rule, 
regulation,  or  Instruction  applicable  to 
trials  by  military  commission  convened 
pursuant  to  32  CFR  part  9,  and  Military 
Order  of  November  13,  2001, 


"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  may  be  subject  to 
appropriate  action  by  the  Appointing 
Authority,  the  General  Counsel  of  the 
Department  of  Defense,  or  the  Presiding 
Officer  of  a  military  commission.  Such 
action  may  include  permanently  barring 
an  individual  from  participating  in  any 
military  commission  proceeding 
convened  pursuant  to  32  CFR  part  9, 
and  Militaiy  Order  of  November  13, 
2001,  "Detention,  Treatment,  and  Trial 
of  Certain  Non-Citizens  in  the  War 
Against  Terrorism,"  punitive  meastues 
imposed  under  10  U.S.C.  898,  and  any 
other  lawful  sanction. 

§  1 0.5    Construction. 

Military  Commission  Instructions 
shall  be  construed  in  a  manner 
consistent  with  32  CFR  part  9,  and 
Military  Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
TerrorisHL"  Nothing  in  these  Military 
Commission  Instructions  applies  with 
respect  to  the  trial  of  crimes  by  military 
commissions  convened  under  other 
authority.  In  the  event  of  an 
inconsistency,  the  provisions  of  32  CFR 
part  9,  and  Military  Order  of  November 
13,  2001,  "Detention,  Treatment,  and 
Trial  of  Certain  Non-Citizens  in  the  War' 
Against  Terrorism,"  shall  govern  as 
provided  in  Section  7(B)  of  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism."  Pronouns  referring  to  the 
male  gender  shall  be  construed  as 
applying  to  both  male  and  female. 

§  1 0.6    Non-creation  of  right 

Neither  this  part  nor  any  MUitary 
Commission  Instruction  issued 
hereafter,  is  intended  to  and  does  not 
create  any  right,  benefit,  privilege, 
substantive  or  procedural,  enforceable 
by  any  party,  against  the  United  States, 
its  departments,  agencies,  or  other 
entities,  its  officers  or  employees,  or  any 
other  person.  Alleged  noncompliance 
with  an  Instruction  does  not,  of  itself, 
constitute  error,  give  rise  to  judicial 
review,  or  establish  a  right  to  relief  for 
the  Accused  or  any  other  person. 

§  1 0.7    Reservation  of  authority. 

Neither  this  part  nor  any  Military 
Commission  Instruction  issued  hereafter 
shall  be  construed  to  limit,  impair,  or 
otherwise  affect  any  authority  granted 
by  the  Constitution  or  laws  of  the 
United  States  or  Department  of  Defense 
regulation  or  directive. 
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§10  J    AmendmenL 

The  General  Counsel  may  issue, 
supplement,  amend,  or  revoke  any 
Military  Commission  Instruction  at  any 
time. 

Dated:  June  24,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
C^icer,  Department  of  Defense. 
(PR  Doc.  03-16378  Filed  6-26-03;  12:40  pm] 
nUMG  CODE  5001-OB-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32CFRPai111 

Crimes  and  Elements  of  Trials  by 
Military  Commission 

agency:  Department  of  Defense. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  provides  guidance 
with  respect  to  crimes  that  may  be  tried 
by  military  commissions  established 
pursuant  to  regulations  on,  Procedures 
for  Trials  by  Military  Commission  of 
Certain  Non-United  States  Citizens  in 
the  War  Against  Terrorism,  and  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  and  enumerates  the 
elements  of  those  crimes. 
EFFECTIVE  DATE:  April  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Military  Commission 
Spokesperson,  703-693-1115. 
SUPPLEMENTARY  INFORMATION:  Although 
exempt  from  administrative  procedures 
for  rulemaking,  publication  of  the  final 
rule  in  the  Federal  Register  is  deemed 
appropriate  under  5  U.S.C.  552(a)(1)(C). 
Certifications  follow: 

Administrative  Procedures  Act  (Sec.  1, 
Pub.  L.  89-544) 

It  has  been  certified  that  32  CFR  part 
11  is  as  a  military  function  of  the  United 
States  and  exempt  from  administrative 
procedures  for  rule  making. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

(f 

It  has  been  certified  that  32  CFR  part 
11  pertains  to  military  functions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  from  Office  of 
Management  and  Budget  review  under 
section  3,  para  (d)(2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
11  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditure  by 


State,  local  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  "Act  (5  U.S.C.  601)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
11  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  44). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
11  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132.  This  rule  does  not  have 
substantial  direct  effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
national  government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  11 

Military  law. 

■  Accordingly,  32  CFR  part  11  is  added 
to  subtitle  A,  chapter  I,  subchapter  B  to 
read  as  follows: 

PART  11— CRIMES  AND  ELEMENTS 
FOR  TRIALS  BY  MILITARY 
COMMISSION 


Purpose. 

Authority. 

General. 

Applicable  principles  of  law. 

Definitions. 

Crimes  and  elements. 


Sec. 
11.1 
11.2 
11.3 
11.4 
11.5 
11.6 

Authority:  10  U.S.C.  821. 

§11.1    Purpose. 

This  part  provides  guidance  with 
respect  to  crimes  that  may  be  tried  by 
military  commissions  established 
pursuant  to  32  CFR  part  9,  and  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  (3  CFR,  2001  comp.,  p.  918, 
66  FR  57833)  and  enumerates  the 
elements  of  those  crimes. 

§11.2    Auttwrity. 

This  part  is  issued  pursuant  to  32  CFR 
9.7(a)  and  in  accordance  with  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 


Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  (66  FR  57833)  and  10  U.S.C 
113(d),  140(b),  and  821.  The  provisions 
of  32  CFR  part  10  ^re  applicable  to  this 
part 

fll.3    General. 

(a)  Background.  The  following  crimes 
and  elements  thereof  are  intended  for 
.  use  by  military  commissions  established 
pursuant  to  32  CFR  part  9,  and  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  the  jurisdiction  of  which 
extends  to  offenses  or  offenders  that  by 
statute  or  the  law  of  armed  conflict  may 
be  tried  by  military  commission  as 
limited  by  Military  Order  of  November 
13,  2001,  "Detention,  Treatment,  and 
Trial  of  Certain  Non-Citizens  in  the  War 
Against  Terrorism."  No  offense  is 
cognizable  in  a  trial  by  military 
commission  if  that  offense  did  not  exist 
prior  to  the  conduct  in  question.  These 
crimes  and  elements  derive  from  the 
law  of  armed  conflict,  a  body  of  law  that 
is  sometimes  referred  to  as  the  law  of 
war.  They  constitute  violations  of  the 
law  of  armed  conflict  or  offenses  that, 
consistent  with  that  body  of  law,  are 
triable  by  military  commission.  Because 
this  document  is  declarative  of  existing 
law,  it  does  not  preclude  trial  for  crimes 
that  occurred  prior  to  its  effective  date. 

(b)  Effect  of  other  laws.  No  conclusion 
regarding  the  applicability  or  persuasive 
authority  of  other  bodies  of  law  should 
be  drawn  solely  irom  the  presence, 
absence,  or  similarity  of  particular 
language  in  this  part  as  compared  to 
other  articulations  of  law. 

(c)  Non-exclusivity.  This  part  does  not 
contain  a  comprehensive  list  of  crimes 
triable  by  military  commission.  It  is 
intended  to  be  illustrative  of  applicable 
principles  of  the  common  law  of  war 
but  not  to  provide  an  exclusive 
enumeration  of  the  punishable  acts 
recognized  as  such  by  that  law.  The 
absence  of  a  particular  offense  from  the 
corpus  of  those  enumerated  herein  does 
not  preclude  trial  for  that  offense. 

§  1 1 .4.    Applicable  principles  of  law. 

(a)  General  intent.  All  actions  taken 
by  the  Accused  that  are  necessary  for 
completion  of  a  crime  must  be 
performed  with  general  intent.  This 
intent  is  not  listed  as  a  separate  element. 
When  the  mens  rea  required  for 
xulpability  to  attach  involves  an  intent 
that  a  particular  consequence  occiu,  or 
some  other  specific  intent,  an  intent 
element  is  included.  The  necessary 
relationship  between  such  intent 
element  and  the  conduct  constituting 
the  actus  reus  is  not  articulated  for  each 
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set  of  elements,  but  is  presumed;  a 
nexus  between  the  two  is  necessary. 

(b)  The  element  of  wmngfulness  and 
defenses.  Conduct  must  be  wrongful  to 
constitute  one  of  the  offenses 
eniunerated  herein  or  any  other  offense 
triable  by  military  commission.  Conduct 
is  wrongful  if  it  is  done  without 
justification  or  excuse  cognizable  imder 
applicable  law.  The  element  of 
wrongfulness  (or  the  absence  of  lawful 
justification  or  excuse),  which  may  be 
required  under  the  customary  law  of 
armed  conflict,  is-  not  repeated  in  the 
elements  of  crimes  in  §  11.6.  Conduct 
satisfying  the  elements  found  herein 
shall  be  inferred  to  be  wrongful  in  the 
absence  of  evidence  to  the  contrary. 
Similarly,  this  part  does  not  enunciate 
defenses  that  may  apply  for  specific 
offenses,  though  an  Accused  is  entitled 
to  raise  any  defense  available  imder  the 
law  of  armed  conflict.  Defenses 
potentially  available  to  an  Accused 
under  the  law  of  armed  conflict,  such  as 
self-defense,  mistake  of  fact,  and  duress, 
may  be  applicable  to  certain  offenses 
subject  to  trial  by  military  commission. 
In  the  absence  of  evidence  to  the 
contrary,  defenses  in  individual  cases 
shall  be  presumed  not  to  apply.  The 
burden  of  going  forward  with  evidence 
of  lawful  justification  or  excuse  or  any 
applicable  defense  shall  be  upon  the 
Accused.  With  respect  to  the  issue  of 
combatant  immimity  raised  by  the 
specific  enumeration  of  an  element 
requiring  the  absence  thereof,  the 
prosecution  must  affirmatively  prove 
that  element  regardless  of  whether  the 
issue  is  raised  by  the  defense.  Once  an 
applicable  defense  or  an  issue  of  lawful 
justification  or  lawful  excuse  is  fairly 
raised  by  the  evidence  presented,  except 
for  the  defense  of  lack  of  mental 
responsibility,  the  burden  is  on  the 
prosecution  to  establish  beyond  a 
reasonable  doubt  that  the  conduct  was 
wrongful  or  that  the  defense  does  not 
apply.  With  respect  to  the  defense  of 
lack  of  mental  responsibility,  the 
Accused  has  the  biuden  of  proving  by 
clear  and  convincing  evidence  that,  as  a 
result  of  a  severe  mental  disease  or 
defect,  the  Accused  was  unable  to 
appreciate  the  natiue  and  quality  of  the 
wrongfulness  of  the  Accused's  acts.  As 
provided  in  32  CFR  9.5(c),  the 
prosecution  bears  the  burden  of 
estabhshing  the  Accused's  guilt  beyond 
a  reasonable  doubt  in  all  cases  tried  by 
a  miUtary  commission.  Each  element  of 
an  offense  enumerated  herein  must  be 
proven  beyond  a  reasonable  doubt. 

(c)  Statute  of  limitations.  Violations  of 
the  laws  of  war  listed  herein  are  not 
subject  to  any  statute  of  limitations. 


§11^.    Definitions. 

(a)  Combatant  immunity.  Under  the 
law  of  armed  conflict,  only  a  lawful 
combatant  enjoys  "combatant 
immimity"  or  "belligerent  privilege"  for 
the  lawful  conduct  of  hostilities  during 
armed  conflict. 

(b)  Enemy.  "Enemy"  includes  any 
entity  with  which  the  United  States  or 
allied  forces  may  be  engaged  in  armed 
conflict,  or  which  is  preparing  to  attack 
the  United  States.  It  is  not  limited  to 
foreign  nations,  or  foreign  military 
organizations  or  members  thereof. 
"Enemy"  specifically  includes  any 
organization  of  terrorists  with 
international  reach. 

(c)  In  the  context  of  and  was 
associated  with  armed  conflict. 
Elements  containing  this  language 
require  a  nexus  between  the  conduct 
and  armed  hostilities.  Such  nexus  could 
involve,  but  is  not  limited  to,  time, 
location,  or  purpose  of  the  conduct  in 
relation  to  the  armed  hostilities.  The 
existence  of  such  factors,  however,  may 
not  satisfy  the  necessary  nexus  [e.g., 
murder  committed  between  members  of 
the  same  armed  force  for  reasons  of 
personal  gain  unrelated  to  the  conflict, 
even  if  temporally  and  geographically 
associated  with  armed  conflict,  is  not 
"in  the  context  of  the  armed  conflict). 
The  focus  of  this  element  is  not  the 
natiue  or  characterization  of  the 
conflict,  but  the  nexus  to  it.  This 
element  does  not  require  a  declaration 
of  war,  ongoing  mutual  hostilities,  or 
confi'ontation  involving  a  regular 
national  armed  force.  A  single  hostile 
act  or  attempted  act  may  provide 
sufficient  basis  for  the  nexus  so  long  as 
its  magnitude  or  severity  rises  to  the 
level  of  an  "armed  attack"  or  an  "act  of 
war,"  or  the  number,  power,  stated 
intent  or  organization  of  the  force  with 
which  the  actor  is  associated  is  such 
that  the  act  or  attempted  act  is 
tantamount  to  an  attack  by  an  armed 
force.  Similarly,  conduct  undertaken  or 
organized  with  knowledge  or  intent  that 
it  initiate  or  contribute  to  such  hostile 
act  or  hostilities  would  satisfy  the  nexus 
requirement. 

(d)  Military  Objective.  "Military 
objectives"  are  those  potential  targets 
during  an  armed  conflict  which,  by  their 
nature,  location,  purpose,  or  use, 
effectively  contribute  to  the  opposing 
force's  war-fighting  or  war-sustaining 
capability  and  whose  total  or  partial 
destruction,  captiue,  or  neutralization 
would  constitute  a  military  advantage  to 
the  attacker  under  the  circumstances  at 
the  time  of  the  attack. 

(e)  Object  of  the  attack.  "Object  of  the 
attack"  refers  to  the  person,  place,  or 
thing  intentionally  targeted.  In  this 
regard,  the  term  includes  neither 


collateral  damage  nor  incidental  injury 
or  death. 

(f)  Protected  property.  "Protected 
property"  refers  to  property  specifically 
protected  by  the  law  of  armed  conflict 
such  as  buildings  dedicated  to  religion, 
education,  art,  science  or  charitable 
purposes,  historic  moniunents, 
hospitals,  or  places  where  the  sick  and 
wounded  are  collected,  provided  they 
are  not  being  used  for  military  purposes 
or  are  not  otherwise  military  objectives. 
Such  property  would  include  objects 
properly  identified  by  one  of  the 
distinctive  emblems  of  the  Geneva 
Conventions  but  does  not  include  all 
civilian  property.    ' 

(g)  Protected  under  the  law  of  war. 
The  person  or  object  in  question  is  ' 
expressly  "protected"  under  one  or 
more  of  the  Geneva  Conventions  of  1949 
or,  to  the  extent  applicable,  customary 
international  law.  "The  term  does  not 
refer  to  all  who  enjoy  some  form  of 
protection  as  a  consequence  of 
compliance  with  international  law,  but 
those  who  are  expressly  designated  as 
such  by  the  applicable  law  of  armed 
conflict.  For  example,  persons  who 
either  are  hors  de  combat  or  medical  or 
religious  personnel  taking  no  active  part 
in  hostilities  are  expressly  protected, 
but  other  civilians  may  not  be. 

(h)  Should  have  known.  The  facts  and 
circumstances  were  such  that  a 
reasonable  person  in  the  Accused's 
position  would  have  had  the  relevant 
knowledge  or  awareness. 

§11.6.    Crimes  and  elements. 

(a)  Substantive  offenses — war  crimes. 
The  following  enumerated  offenses,  if 
applicable,  should  be  charged  in 
separate  counts.  Elements  are  drafted  to 
reflect  conduct  of  the  perpetrator.  Each 
element  need  not  be  specifically 
charged. 

(1)  Willful  killing  of  protected 
persons — (i)  Elements.  (A)  The  accused 
killed  one  or  more  persons; 

(B)  The  accused  intended  to  kill  such 
person  or  persons; 

(C)  Such  person  or  persons  were 
protected  imder  the  law  of  war; 

(D)  The  accused  knew  or  should  have 
known  of  the  factual  circumstances  that 
established  that  protected  status;  and 

(E)  The  killing  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  The  intent  required  for 
this  offense  precludes  its  applicability 
with  regard  to  collateral  damage  or 
injury  incident  to  a  lawful  attack. 

(2)  Attacking  civilians. — (i)  Elements. 
(A)  The  accused  engaged  in  an  attack; 

(B)  The  object  of  the  attack  was  a 
civilian  population  as  such  or 
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individual  pivilians  not  taking  direct  or 
active  part  in  hostilities; 

(C)  The  accused  intended  the  civilian 
population  as  such  or  individual 
civilians  not  taking  direct  or  active  part 
in  hostilities  to  be  an  object  of  the 
attack;  and 

(D)  The  attack  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  The  intent  required  for 
this  offense  precludes  its  applicability 
with  regard  to  collateral  damage  or 
injury  incident  to  a  lawful  attack. 

(3)  Attacking  civilian  objects. — (i) 
Elements.  (A)  The  accused  engaged  in 
an  attack; 

(B)  The  object  of  the  attack  was 
civilian  property,  that  is,  property  that 
was  not  a  military  objective; 

(C)  The  accused  intended  such 
property  to  be  an  object  of  the  attack; 

(D)  The  accused  knew  or  should  have 
known  that  such  property  was  not  a 
military  objective;  and 

CE)  The  attack  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

{ii)  Comments.  The  intent  required  for 
this  offense  precludes  its  applicability 
with  regard  to  collateral  damage  or 
injiuy  incident  to  a  lawful  attack. 

(4)  Attacking  Protected  Property— {i) 
Elements.  (A)  The  accused  engaged  in 
an  attack; 

(B)  The  object  of  the  attack  was 
protected  property; 

(C)  The  accused  intended  such 
property  to  be  an  object  of  the  attack; 

(D)  The  accused  knew  or  should  have 
known  of  the  factual  circumstances  that 
established  that  protected  status;  and 

(E)  The  attack  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  The  intent  required  for 
this  offense  precludes  its  applicability 
with  regard  to  collateral  damage  or 
injury  incident  to  a  lawful  attack. 

(5)  Pillaging— {[)  Elements.  (A)  The 
accused  appropriated  or  seized  certain 
property; 

(B)  The  accused  intended  to 
appropriate  or  seize  such  property  for 
private  or  personal  use; 

(C)  The  appropriation  or  seiziue  was 
without  the  consent  of  the  owner  of  the 
property  or  other  person  with  authority 
to  permit  such  appropriation  or  seiziu«; 
and 

(D)  The  appropriation  or  seizure  took 
place  in  the  context  of  and  was 
associated  with  armed  conflict. 

(ii)  Comments.  As  indicated  by  the 
use  of  the  term  "private  or  personal 
use,"  legitimate  captiues  or 
appropriations,  or  seizures  justified  by 
military  necessity,  cannot  constitute  the 
crime  of  pillaging. 


(6)  Denying  quarter— (i)  Elements.  (A) 
The  accused  declared,  ordered,  or 
otherwise  indicated  that  there  shall  be 
no  survivors  or  surrender  accepted; 

(B)  The  accused  thereby  intended  to 
threaten  an  adversary  or  to  conduct 
hostilities  such  that  there  would  be  no 
survivors  or  surrender  accepted; 

(C)  It  was  foreseeable  that 
circumstances  would  be  such  that  a 
practicable  and  reasonable  ability  to 
accept  surrender  would  exist; 

(D)  The  accused  was  in  a  position  of 
effective  command  or  control  over  the 
subordinate  forces  to  which  the 
declaration  or  order  was  directed;  and 

(E)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  Paragraph  (a){6)(i)(C) 
of  this  section  precludes  this  offense 
from  being  interpreted  as  limiting  the 
application  of  lawful  means  or  methods 
of  warfare  against  enemy  combatants. 
For  example,  a  remotely  delivered 
attack  cannot  give  rise  to  this  offense. 

(7)  Taking  Hostages— (i)  Elements.  (A) 
The  accused  seized,  detained,  or 
otherwise  held  hostage  one  or  more 
persons; 

(B)  The  accused  threatened  to  kill, 
injure,  or  continue  to  detain  such 
person  or  persons; 

(C)  The  accused  intended  to  compel  a 
State,  an  international  organization,  a 
natural  or  legal  person,  or  a  group  of 
persons  to  act  or  refrain  from  acting  as 
an  explicit  or  implicit  condition  for  the 
safety  or  release  of  such  person  or 
persons;  and 

(D)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  Consistent  with 
§  11.4(b),  this  offense  cannot  be 
committed  by  lawfully  detaining  enemy 
combatants  or  other  individuals  as 
authorized  by  the  law  of  armed  conflict. 

(8)  Employing  poison  or  analogous 
weapons— ii)  Elements.  (A)  The  accused 
employed  a  substance  or  a  weapon  that 
releases  a  substance  as  a  resiUt  of  its 
employment; 

(B)  The  substance  was  such  that 
exposiuB  thereto  causes  death  or  serious 
damage  to  health  in  the  ordinary  course 
of  events,  through  its  asphyxiating, 
poisonous,  or  bacteriological  properties; 

CC)  The  accused  employed  fiie 
substance  or  weapon  with  the  intent  of 
utilizing  such  asphyxiating,  poisonous, 
or  bacteriological  properties  as  a  method 
of  ivarfare; 

(D)  The  accused  knew  or  should  have 
known  of  the  natiire  of  the  substance  or 
weapon;  and 

(E)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 


(ii)  Comments.  (A)  The  "death  or 
serious  damage  to  health"  required  by 
paragraph  (a)(8)(i)(B)  of  this  section 
must  be  a  direct  result  of  the  substance's 
effect  or  effects  on  the  hiunan  body  (e.g., 
asphyxiation  caused  by  the  depletion  of 
atmospheric  oxygen  secondary  to  a 
chemical  or  other  reaction  would  not 
give  rise  to  this  offense). 

(B)  The  clause  "serious  damage  to 
health"  does  not  include  temporary 
incapacitation  or  sensory  irritation. 

(C)  The  use  of  the  "substance  or 
weapon"  at  issue  must  be  proscribed 
under  the  law  of  armed  conflict.  It  may 
include  chemical  or  biological  agents. 

(D)  The  specific  intent  element  for 
this  offense  precludes  liability  for  mere 
knowledge  of  potential  collateral 
consequences  (e.g.,  mere  knowledge  of  a 
secondary  asphj^iating  or  toxic  effect  • 
would  be  insufficient  to  complete  the 
offense). 

(9)  Using  protected  persons  as 
shields— (i)  Elements.  (A)  The  accused 
positioned,  or  took  advantage  of  the 
location  of,  one  or  more  civilians  or 
persons  protected  under  the  law  of  war; 

(B)  The  accused  intended  to  use  the 
civilian  or  protected  nature  of  the 
person  or  persons  to  shield  a  military 
objective  from  attack  or  to  shield,  favor, 
or  impede  military  operations;  and 

(C)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  [Reserved! 

(10)  Using  protected  property  as 
shields— (i)  Elements.  (A)  The  accused 
positioned,  or  took  advantage  of  the 
location  of,  civilian  property  or  property 
protected  under  the  law  of  war; 

(B)  The  accused  intended  to  shield  a 
military  objective  from  attack  or  to 
shield,  favor,  or  impede  military 
operations;  and 

(C)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  [Reserved] 

(11)  Torture— ii)  Elements.  (A)  The 
accused  inflicted  severe  physical  or 
mental  pain  or  suffering  upon  one  or 
more  persons; 

(B)  The  accused  intended  to  inflict 
such  severe  physical  or  mental  pain  or 
suffering; 

(C)  Such  person  or  persons  were  in 
the  custody  or  under  the  control  of  the 
accused;  and 

(D)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  (A)  Consistent  with 
§  11.4(b),  this  offense  does  not  include 
pain  or  suffering  arising  only  from, 
inherent  in,  or  incidental  to,  lawfully 
imposed  punishments.  This  offense 
does  not  include  the  incidental 
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infliction  of  pain  or  suffering  associated 
with  the  legitimate  conduct  of 
hostilities. 

(B)  Severe  "mental  pain  or  suffering" 
is  the  prolonged  mental  harm  caused  by 
or  resulting  from: 

(1)  The  intentional  infliction  or 
threatened  infliction  of  severe  physical 
pain  or  suffering; 

(2)  The  administration  or  application, 
or  threatened  administration  or 
application,  of  mind-altering  substances 
or  other  procedures  calculated  to 
disrupt  profoimdly  the  senses  or  the 
personality; 

[3]  The  threat  of  imminent  death;  or 
(4)  The  threat  that  another  person  will 
imminently  be  subjected  to  death, 
severe  physical  pain  or  suffering,  or  the 
administration  or  application  of  mind- 
altering  substances  or  other  procedvu'es 
calcidated  to  disrupt  profoundly  the 
senses  or  personality. 

(C)  "Prolonged  mental  harm"  is  a 
harm  of  some  sustained  duration, 
though  not  necessarily  permanent  in 
nature,  such  as  a  clinically  identifiable 
mental  disorder. 

tD)  Paragraph  (a)(ll)(i){C)  of  this 
section  does  not  require  a  particular 
formal  relationship  between  the  accused 
and  the  victim.  Rather,  it  precludes 
prosecution  for  pain  or  suffering 
consequent  to  a  lawful  military  attack. 

(12)  Causing  serious  injury — (i) 
Elements.  (A)  The  accused  caused 
serious  injury  to  the  body  or  health  of 
one  or  more  persons; 

(B)  The  accused  intended  to  inflict 
such  serious  injury; 

(C)  Such  person  or  persons  were  in 
the  custody  or  under  the  control  of  the 
accused;  and 

(D)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  "Serious  injury" 
includes  fractured  or  dislocated  bones, 
deep  cuts,  torn  members  of  the  body, 
and  serious  damage  to  internal  organs. 

(13)  Mutilation  or  maiming— (\) 
Elements.  (A)  The  accused  subjected 
one  or  more  persons  to  mutilation,  in 
particular  by  permanently  disfigiuing 
the  person  or  persons,  or  by 
peirmanently  disabling  or  removing  an 
organ  or  appendage; 

(B)  The  accused  intended  to  subject 
such  person  or  persons  to  such 
mutilation; 

(C)  The  conduct  caused  death  or 
seriously  damaged  or  endangered  the 
physical  or  mental  health  or  appearance 
of  such  person  or  persons. 

(D)  The  conduct  was  neither  justified 
by  the  medical  treatment  of  the  person 
or  persons  concerned  nor  carried  out  in 
the  interest  of  such  person  or  persons; 


(E)  Such  person  or  persons  were  in 
the  custody  or  control  of  the  accused; 
and 

(F)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  [Reserved] 

(14)  Use  of  treachery  or  perfidy— {i) 
Elements.  (A)  The  accused  invited  the 
confidence  or  belief  of  one  or  more 
persons  that  they  were  entitled  to,  or 
were  obliged  to  accord,  protection  under 
the  law  of  war; 

(B)  The  accused  intended  to  betray 
that  confidence  or  belief; 

(C)  The  accused  killed,  injm-ed,  or 
captured  one  or  more  persons; 

(D)  The  accused  made  use  of  that 
confidence  or  belief  in  killing,  injiuing, 
or  captming  such  person  or  persons; 
and 

(E)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  (Reserved] 

(15)  Improper  use  of  flag  of  truce— {i) 
Elements.  (A)  The  accused  used  a  flag  of 
truce; 

(B)  The  accused  made  such  use  in 
order  to  feign  an  intention  to  negotiate, 
siurender,  or  othenvise  to  suspend 
hostilities  when  there  was  no  such 
intention  on  the  part  of  the  accused;  and 

(C)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  confbcL 

(ii)  [Reserved] 

(16)  Improper  use  of  protective 
emblems— {i]  Elements.  (A)  The  accused 
used  a  protective  emblem  recognized  by 
the  law  of  armed  conflict; 

(B)  The  accused  undertook  such  use 
for  combatant  piuposes  in  a  manner 
prohibited  by  die  law  of  armed  conflict; 

(C)  The  accused  knew  or  should  have 
known  of  the  prohibited  nature  of  such 
use;  and 

(D)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  "Combatant 
purposes,"  as  used  in  paragraph 
(a)(16)(i)(B)  of  this  section,  means 
purposes  directly  related  to  hostilities 
and  does  not  include  medical,  religious, 
or  similar  activities. 

(17)  Degrading  treatment  of  a  dead 
body. — (i)  Elements.  (A)  The  accused 
degraded  or  otherwise  violated  the 
dignity  of  the  body  of  a  dead  person; 

(B)  The  accused  intended  to  degrade 
or  otherwise  violate  the  dignity  of  such 
body; 

(C)  The  severity  of  the  degradation  or 
other  violation  was  of  such  degree  as  to 
be  generally  recognized  as  an  outrage 
upon  personal  dignity;  and 

(D)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 


(ii)  Comments.  Paragraph  (a)(17)(i)(B) 
of  this  section  precludes  prosecution  for 
actions  justified  by  military  necessity. 

(18)  Rape— ii)  Elements.  (A)  The 
accused  invaded  the  body  of  a  person  by 
conduct  resulting  in  penetration, 
however  slight,  of  any  part  of  the  body 
of  the  victim  or  of  the  accused  with  a 
sexual  organ,  or  of  the  anal  or  genital 
opening  of  the  victim  with  any  object  or 
any  other  part  of  the  body; 

(B)  The  invasion  was  committed  by 
force,  threat  of  force  or  coercion,  or  was 
committed  against  a  person  incapable  of 
giving  consent;  and 

(C)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  (A)  Paragraph 
(a)(18)(i)(B)  of  this  section  recognizes 
that  consensual  conduct  does  not  give 
rise  to  this  offense. 

(B)  It  is  understood  that  a  person  may 
be  incapable  of  giving  consent  if 
affected  by  natural,  induced,  or  age- 
related  incapacity. 

(C)  The  concept  of  "invasion"  is 
linked  to  the  inherent  wrongfulness 
requirement  for  all  offenses.  In  this  case, 
for  example,  a  legitimate  body  cavity 
search  could  not  give  rise  to  this 
offense. 

(D)  The  concept  of  "invasion"  is 
gender  neutral. 

(b)  Substantive  offenses — other 
offenses  triable  by  military  commission. 
The  following  enumerated  offenses,  if 
applicable,  should  be  charged  in 
separate  counts.  Elements  are  drafted  to 
reflect  conduct  of  the  perpetrator.  Each 
element  need  not  be  specifically 
charged. 

(1)  Hijacking  or  hazarding  a  vessel  or 
aircraft— [i)  Elements.  (A)  The  accused 
seized,  exercised  control  over,  or 
endangered  the  safe  navigation  of  a 
vessel  or  aircraft; 

(B)  The  accused  intended  to  so  seize, 
exercise  control  over,  or  endanger  such 
vessel  or  aircraft;  and 

(C)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  Comments.  A  seizure,  exercise  of 
control,  or  endangerment  required  by 
military  necessity,  or  against  a  lawful 
military  objective  undertaken  by 
military  forces  of  a  State  in  the  exercise 
of  their  official  duties,  would  not  satisfy 
the  wrongfulness  requirement  for  this 
crime. 

(2)  Terrorism— ii)  Elements.  (A)  The 
accused  killed  or  inflicted  bodily  harm 
on  one  or  more  persons  or  destroyed 
property; 

(B)  The  accused: 

(1)  hitended  to  kill  or  inflict  bodily 
harm  on  one  or  more  persons;  or 

[2]  Intentionally  engaged  in  an  act 
that  is  inherently  dangerous  to  another 
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and  evinces  a  wanton  disregard  of 
human  life; 

(C)  The  killing,  harm  or  destruction 
was  intended  to  intimidate  or  coerce  a 
civilian  population,  or  to  influence  the 
policy  of  a  government  by  intimidation 
or  coercion;  and 

(D)  The  killing,  harm  or  destruction 
took  place  in  the  context  of  and  was 
associated  with  armed  conflict. 

(ii)  Comments.  (A)  Paragraph 
(b)(2)(i)(A)  of  this  section  includes  the 
concept  of  causing  death  or  bodily 
harm,  even  if  indirectly. 

(B)  The  requirement  that  the  conduct 
be  ivrongful  for  this  crime  necessitates 
that  the  conduct  establishing  this 
offense  not  constitute  an  attack  against 
a  lawful  military  objective  undertaken 
by  military  forces  of  a  State  in  the 
exercise  of  their  official  duties. 

(3)  Murder  by  an  unprivileged 
belligerent — (i)  Elements.  (A)  The 
accused  killed  one  or  more  persons; 

(B)  The  accused: 

[1)  Intended  to  kill  or  inflict  great 
bodily  harm  on  such  person  or  persons; 
or 

{2)  Intentionally  engaged  in  an  act 
that  is  inherently  dangerous  to  another 
and  evinces  a  wanton  disregard  of 
human  life; 

(C)  The  accused  did  not  enjoy 
combatant  immunity;  and 

(D)  The  killing  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

.  (ii)  Comments.  (A)  The  term  "kill" 
includes  intentionally  causing  death, 
whether  directly  or  indirectly. 

(B)  Unlike  the  crimes  of  willfu).  killing 
or  attacking  civilians,  in  which  the 
victim's  status  is  a  prerequisite  to 
criminality,  for  this  offense  the  '/ictim's 
status  is  immaterial.  Even  an  attack  on 
a  soldier  would  be  a  crime  if  the 
attacker  did  not  enjoy  "belligerent 
privilege"  or  "combatant  immunity." 

(4)  Destruction  of  property  by  an 
unprivileged  belligerent— {i)  Elements. 
(A)  The  accused  destroyed  property; 

(B)  The  property  belonged  to  another 
person,  and  the  destruction  was  without 
that  person's  consent; 

(C)  The  accused  intended  to  destroy 
such  property; 

(D)  The  accused  did  not  enjoy 
combatant  immunity;  and 

(E)  The  destruction  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 

(ii)  [Reserved] 

(5)  Aiding  the  enemy— [i)  Elements. 
(A)  The  accused  aided  the  enemy; 

(B)  The  accused  intended  to  aid  the 
enemy;  and 

(C)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
armed  conflict. 


(ii)  Comments.  (A)  Means  of 
accompUshing  paragraph  (b)(5)(i)(A)  of 
this  section  include,  but  are  not  limited 
to:  providing  arms,  ammunition, 
supplies,  money,  other  items  or  services 
to  the  enemy;  harboring  or  protecting 
the  enemy;  or  giving  intelligence  or 
other  information  to  the  enemy. 

(B)  The  requirement  that  conduct  be 
wrongful  for  this  crime  necessitates  that 
the  accused  act  without  proper 
authority.  For  example,  furnishing 
enemy  combatants  detained  during 
hostilities  with  subsistence  or  quarters 
in  accordance  with  applicable  orders  or 
policy  is  not  aiding  the  enemy. 

(C)  The  requirement  that  conduct  be 
wrongful  for  this  crime  may  necessitate 
that,  in  the  case  of  a  lawful  belligerent, 
the  accused  owe  allegiance  or  some 
duty  to  the  United  States  of  America  or 
to  an  ally  or  coalition  partner.  For 
example,  citizenship,  resident  alien 
status,  or  a  contractual  relationship  in  or 
with  the  United  States  or  an  ally  or 
coalition  partner  is  sufficient  to  satisfy 
this  requirement  so  long  as  the 
relationship  existed  at  a  time  relevant  to 
the  offense  alleged. 

(6)  Spying— ii)  Elements  (A)  The 
accused  collected  or  attempted  to 
collect  certain  information; 

(B)  The  accused  intended  to  convey 
such  information  to  the  enemy; 

(C)  The  accused,  in  collecting  or 
attempting  to  collect  the  information, 
was  lurking  or  acting  clandestinely, 
while  acting  under  false  pretenses;  and 

(D)  The  conduct  took  place  in  the 
context  of  and  was  associated  with 
anned  conflict. 

(ii)  Comments.  (A)  Members  of  a 
military  organization  not  wearing  a 
disguise  and  others  who  carry  out  their 
missions  openly  are  not  spies,  if,  though 
they  may  have  resorted  to  concealment, 
they  have  not  acted  under  false 
pretenses. 

(B)  Related  to  the  requirement  that 
conduct  be  wrongful  or  without 
justification  or  excuse  in  this  case  is  the 
fact  that,  consistent  with  the  law  of  war, 
a  lawful  combatant  who,  after  rejoining 
the  armed  force  to  which  that  combatant 
belongs,  is  subsequently  captiu^d,  can 
not  be  punished  for  previous  acts  of 
espionage.  His  successful  rejoining  of 
his  armed  force  constitutes  a  defense. 

(7)  Perjury  or  false  testimony— {i) 
Elements. 

(A)  The  accused  testified  at  a  military 
commission,  in  proceedings  ancillary  to 
a  military  commission,  or  provided 
information  in  a  writing  executed  under 
an  oath  to  tell  the  truth  or  a  declaration 
acknowledging  the  applicability  of 
penalties  of  perjmy  in  connection  with 
such  proceedings; 


(B)  Such  testimony  or  information 
was  material; 

(C)  Such  testimony  or  information 
was  false;  and 

(D)  The  accused  knew  such  testimony 
or  information  to  be  false. 

(ii)  [Reserved] 

(8)  Obstruction  of  justice  related  to 
military  commissions — (i)  Elements.  (A) 
The  accused  did  an  act; 

(B)  The  accused  intended  to 
influence,  impede,  or  otherwise  obstruct 
the  due  administration  of  justice;  and 

(C)  The  accused  did  such  act  in  the 
case  of  a  certain  person  against  whom 
the  accused  had  reason  to  believe: 

{1)  There  were  or  would  be 
proceedings  before  a  military 
commission;  or 

(2)  There  was  an  ongoing 
investigation  of  offenses  triable  by 
military  commission. 

(ii)  [Reserved) 

(c)  Other  forms  of  liability  and  related 
offenses.  A  person  is  criminally  liable  as 
a  principal  for  a  completed  substantive 
offense  if  that  person  commits  the 
offense  (perpetrator),  aids  or  abets  the 
commission  of  the  offense,  solicits 
commission  of  the  offense,  or  is 
otherwise  responsible  due  to  command 
responsibility.  Such  a  person  would  be 
charged  as  a  principal  even  if  another 
individual  more  directiy  perpetrated  the 
offense.  In  proving  culpability,  however, 
the  below  listed  definitions  and 
elements  are  applicable.  Additionally,  if 
a  substantive  offense  was  completed,  a 
person  may  be  criminally  liable  for  the 
separate  offense  of  accessory  after  the 
fact.  U  the  substantive  offense  was  not 
completed,  a  person  may  be  criminally  *• 
liable  of  the  lesser-included  offense  of 
attempt  or  the  separate  offense  of 
solicitation.  Finally,  regardless  of 
whether  the  substantive  offense  was 
completed,  a  person  may  be  criminally 
liable  of  the  separate  offense  of 
conspiracy  in  addition  to  the 
substantive  offense.  Each  element  need 
not  be  specifically  charged. 

(1)  Aiding  or  abetting— (\)  Elements. 
(A)  The  accused  committed  an  act  that 
aided  or  abetted  another  person  or 
entity  in  the  commission  of  a 
substantive  offense  triable  by  military 
commission; 

(B)  Such  other  person  or  entity 
committed  or  attempted  to  commit  the 
substantive  offense;  and 

(C)  The  accused  intended  to  or  knew 
that  the  act  would  aid  or  abet  such  other 
person  or  entity  in  the  commission  of 
the  substantive  offense  or  an  associated 
criminal  purpose  or  enterprise. 

(ii)  Comments.  (A)  The  term  "aided  or 
abetted"  in  paragraph  (c)(l)(i)(A)  of  this 
section  includes:  assisting,  encouraging, 
advising,  instigating,  counseling, 
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ordering,  or  procairmg  another  to 
commit  a  substantive  offense;  assisting, 
encouraging,  advising,  counseling,  or 
ordering  another  in  the  commission  of 
a  substantive  offense;  and  in  any  other 
way  facilitating  the  commission  of  a 
substantive  offense. 

(B)  In  some  circiunstances,  inaction 
may  render  one  liable  as  an  aider  or 
abettor.  If  a  person  has  a  legal  duty  to 
prevent  or  thwart  the  commission  of  a 
substantive  offense,  but  does  not  do  so, 
that  person  may  be  considered  to  have 
aided  or  abetted  the  commission  of  the 
offense  if  such  noninterference  is 
intended  to  and  does  operate  as  an  aid 
or  encouragement  to  the  actual 
perpetrator. 

(C)  An  accused  charged  with  aiding  or 
abetting  should  be  charged  with  the 
related  substantive  offense  as  a 
principal. 

■  (2)  So]icitaUon—{i)  Elements.  (A)  The 
accused  solicited,  ordered,  induced,  or 
advised  a  certain  person  or  persons  to 
commit  one  or  more  substantive 
offenses  triable  by  military  commission; 
and 

(B)  The  accused  intended  that  the 
offense  actually  be  committed. 

(ii)  Comments.  (A)  The  offense  is 
complete  when  a  solicitation  is  made  or 
advice  is  given  with  the  specific 
wrongful  intent  to  induce  a  person  or 
persons  to  commit  any  offense  triable  by 
military  commission.  It  is  not  necessary 
that  the  person  or  persons  solicited, 
ordered,  induced,  advised,  or  assisted 
agree  to  or  act  upon  the  solicitation  or 
advice.  If  the  offense  solicited  is 
actually  committed,  however,  the 
Iccused  is  liable  under  the  law  of  armed 
conflict  for  the  substantive  offense.  An 
accused  should  not  be  convicted  of  both 
solicitation  and  the  substantive  offense 
solicited  if  criminal  liability  for  the 
substantive  offense  is  based  upon  the 
solicitation. 

(B)  Solicitation  may  be  by  means 
other  than  speech  or  writing.  Any  act  or 
conduct  that  reasonably  may  be 
construed  as  a  serious  request,  order, 
inducement,  advice,  or  offer  of 
assistance  to  commit  any  offense  triable 
by  military  commission  may  constitute 
solicitation.  It  is  not  necessary  that  the 
accused  act  alone  in  the  solicitation, 
order,  inducement,  advising,  or 
assistance.  The  accused  may  act  through 
other  persons  in  committing  this 
offense. 

(C)  An  accused  charged  with 
solicitation  of  a  completed  substantive 
offense  should  be  charged  for  the 
substantive  offense  as  a  principal.  An 
accused  charged  with  solicitation  of  an 
uncompleted  offense  should  be  charged 
for  the  separate  offense  of  solicitation. 
Solicitation  is  not  a  lesser-included 


offense  of  the  related  substantive 
offense. 

(3)  Command/superior 
responsibility— perpetrating — (i) 
Elements.  (A)  The  accused  had 
command  and  control,  or  effective 
authority  and  control,  over  one  or  more 
subordinates; 

(B)  One  or  more  of  the  accused's 
subordinates  eonmiitted,  attempted  to 
commit,  conspired  to  commit,  solicited 
to  commit,  or  aided  or  abetted  the 
commission  of  one  or  more  substantive 
offenses  triable  by  military  commission; 

(C)  The  accused  either  knew  or 
should  have  known  that  the  subordinate 
or  subordinates  were  committing, 
attempting  to  commit,  conspiring  to 
commit,  soliciting,  or  aiding  or  abetting 
such  offense  or  offenses;  and 

(D)  The  accused  failed  to  take  all 
necessary  and  reasonable  measures 
within  his  power  to  prevent  or  repress 
the  commission  of  the  offense  or 
offenses. 

(ii)  Comments. 

(A)  The  phrase  "effective  authority 
and  control"  in  paragraph  {c)(3){i)(A)  of 
this  section  includes  the  concept  of 
relative  authority  over  the  subject  matter 
or  activities  associated  with  the 
perpetrator's  conduct.  This  may  be 
relevant  to  a  civilian  superior  who 
should  not  be  held  responsible  for  the 
behavior  of  subordinates  involved  in 
activities  that  have  no  relationship  to 
such  superior's  sphere  of  authority. 
Subject  matter  authority  need  not  be 
demonstrated  for  command 
responsibility  as  it  applies  to  a  military 
commander. 

(B)  A  commander  or  other  military  or 
civilian  superior,  not  in  command, 
charged  with  failing  adequately  to 
prevent  or  repress  a  substantive  offense 
triable  by  military  commission  should 
be  charged  for  the  related  substantive 
offense  as  a  principal. 

(4)  Command/superior 
responsibility— misprision — (i) 
Elements.  (A)  The  accused  had 
command  and  control,  or  effective 
authority  and  control,  over  one  or  more 
subordinates; 

(B)  One  or  more  of  the  accused's 
subordinates  had  committed,  attempted 
to  commit,  conspired  to  commit, 
solicited  to  commit,  or  aided  or  abetted 
the  commission  of  one  or  more 
substantive  offenses  triable  by  military 
commission; 

(C)  The  accused  knew  or  should  have 
known  that  the  subordinate  or 
subordinates  had  committed,  attempted 
to  commit,  conspired  to  commit, 
solicited,  or  aided  or  abetted  such 
offense  or  offenses;  and 

(D)  The  accused  failed  to  submit  the 
matter  to  competent  authorities  for 


investigation  or  prosecution  as 
appropriate, 
(ii)  Comments. 

(A)  The  phrase,  "effective  authority 
and  control"  in  paragraph  (c)(4)(i)(A)  of 
this  section  includes  the  concept  of 
relative  authority  over  the  subject  matter 
or  activities  associated  with  the 
perpetrator's  conduct.  This  may  be 
relevant  to  a  civilian  superior  who 
cannot  be  held  responsible  under  this 
offense  for  the  behavior  of  subordinates 
involved  in  activities  that  have  nothing 
to  do  with  such  superior's  sphere  of 
authority. 

(B)  A  commander  or  superior  charged 
with  failing  to  take  appropriate  punitive 
or  investigative  action  subsequent  to  the 
perpetration  of  a  substantive  offense 
triable  by  military  commission  should 
not  be  charged  for  the  substantive 
offense  as  a  principal.  Such  commander 
or  superior  should  be  charged  for  the 
separate  offense  of  failing  to  submit  the 
matter  for  investigation  and/or  . 
prosecution  as  detailed  in  these 
elements.  This  offense  is  not  a  lesser- 
included  offense  of  the  related 
substantive  offense. 

15)  Accessory  after  the  fact — (i) 
Elements.  (A)  The  accused  received, 
comforted,  or  assisted  a  certain  person; 

(B)  Such  person  had  committed  an 
offense  triable  by  military  commission; 

(C)  The  accused  knew  that  such 
person  had  committed  such  offense  or 
believed  such  person  had  committed  a 
similar  or  closely  related  offense;  and 

(D)  The  accused  intended  to  hinder  or 
prevent  the  apprehension,  trial,  or 
punishment  of  such  person. 

(ii)  Comments.  Accessory  after  the 
fact  should  be  charged  separately  from 
the  related  substantive  offense.  It  is  not 
a  lesser-included  offense  of  the  related 
substantive  offense. 

(6)  Conspiracy— (i)  Elements.  (A)  The     , 
accused  entered  into  an  agreement  with 
one  or  more  persons  to  commit  one  or 
more  substantive  offenses  triable  by 
military  commission  or  otherwise  joined 
an  enterprise  of  persons  who  shared  a 
common  criminal  purpose  that 
involved,  at  least  in  part,  the 
commission  or  intended  commission  of 
one  or  more  substantive  offenses  triable 
by  military  commission; 

(B)  The  accused  knew  the  unlawful 
purpose  of  the  agreement  or  the 
common  criminal  purpose  of  the 
enterprise  and  joined  in  it  willfully,  that 
is,  with  the  intent  to'further  the 
unlawful  purpose;  and 

(C)  One  of  the  conspirators  or 
enterprise  members,  during  the 
existence  of  the  agreement  or  enterprise, 
knowingly  committed  an  overt  act  in 
order  to  accomplish  some  objective  or 
purpose  of  the  agreement  or  enterprise. 


Federal  Register / Vol.  68,  No.  126 /Tuesday.  July  1,  2003 /Rules  and  RegiUations  39387 


(ii)  Comments.  (A)  Two  or  more 
persons  are  required  in  order  to  have  a 
conspiracy.  Knowledge  of  the  identity  of 
co-conspirators  and  their  particular 
connection  with  the  agreement  or 
enterprise  need  not  be  established.  A 
person  may  be  guilty  of  conspiracy 
although  incapable  of  committing  the 
intended  offense.  The  joining  of  another 
conspirator  after  the  conspiracy  has 
been  established  does  not  create  a  new 
conspiracy  or  affect  the  status  of  the 
other  conspirators.  The  agreement  or 
common  criminal  purpose  in  a 
conspiracy  need  not  be  in  any  particular 
form  or  manifested  in  any  formal  words. 

(B)  The  agreement  or  enterprise  must, 
at  least  in  part,  involve  the  commission 
or  intended  commission  of  one  or  more 
substantive  offenses  triable  by  military 
commission.  A  single  conspiracy  may 
embrace  multiple  criminal  objectives. 
The  agreement  need  not  include 
knowledge  that  any  relevant  offense  is 
in  fact  "triable  by  military  commission." 

(C)  The  overt  act  must  be  done  by  one 
or  more  of  the  conspirators,  but  not 
necessarily  the  accused,  and  it  must  be 
done  to  effectuate  the  object  of  the 
conspiracy  or  in  fmlherance  of  the 
common  criminal  purpose.  The  accused 
need  not  have  entered  the  agreement  or 
criminal  enterprise  at  the  time  of  the 
overt  act. 

(D)  The  overt  act  need  not  be  in  itself 
criminal,  but  it  must  advance  the 
purpose  of  the  conspiracy.  It  is  not 
essential  that  any  substantive  offense  be 
committed. 

CE)  Each  conspirator  is  liable  for  all 
offenses  committed  pursuant  to  or  in 
furtherance  of  the  conspiracy  by  any  of 
the  co-conspirators,  after  such 
conspirator  has  joined  the  conspiracy 
and  while  the  conspiracy  continues  and 
such  conspirator  remains  a  party  to  it. 

(F)  A  party  to  the  conspiracy  who 
withdraws  from  or  abandons  the 
agreement  or  enterprise  before  the 
conunission  of  an  overt  act  by  any 
conspirator  is  not  guilty  of  conspiracy. 
An  effective  withdrawal  or 
abandonment  must  consist  of 
afiiimative  conduct  that  is  wholly 
inconsistent  with  adherence  to  the 
unlawful  agreement  or  common 
criminal  purpose  and  that  shows  that 
the  party  has  severed  all  connection 
with  the  conspiracy.  A  conspirator  who 
effectively  withdraws  from  or  abandons 
the  conspiracy  after  the  performance  of 
an  overt  act  by  one  of  the  conspirators 
remains  guilty  of  conspiracy  and  of  any 
offenses  committed  pursuant  to  the 
conspiracy  up  to  the  time  of  the 
withdrawal  or  abandonment.  The 
withdrawal  of  a  conspirator  from  the 
conspiracy  does  not  affect  the  status  of 
the  remaining  members. 


(G)  That  the  object  of  the  conspiracy 
was  impossible  to  effect  is  not  a  defense 
to  this  offense. 

(H)  Conspiracy  to  commit  an  offense 
is  a  separate  and  distinct  offense  ftt>m 
any  offense  committed  pursuant  to  or  in 
furtherance  of  the  conspiracy,  and  both 
the  conspiracy  and  any  related  offense 
may  be  charged,  tried,  and  punished 
separately.  Conspiracy  should  be 
charged  separately  from  the  related 
substantive  offense.  It  is  not  a  lesser- 
included  offense  of  the  substantive 
offense. 

(7)  Attempt— {i)  Elements.  (A)  The 
accused  committed  an  act; 

(B)  The  accused  intended  to  commit 
one  or  more  substantive  offenses  triable 
by  military  commission; 

(C)  The  act  amounted  to  more  than 
mere  preparation;  and 

(D)  The  act  apparently  tended  to  effect 
the  commission  of  the  intended  offense. 

(ii)  Comments.  (A)  To  constitute  an 
attempt  there  must  be  a  specific  intent 
to  conunit  the  offense  accompanied  by 
an  act  that  tends  to  accomplish  the 
unlawful  purpose.  This  intent  need  not 
involve  knowledge  that  the  offense  is  in 
fact  "triable  by  military  commission." 

(B)  Preparation  consists  of  devising  or 
arranging  means  or  measures  apparently 
necessary  for  the  commission  of  the 
offense.  The  act  need  not  be  the  last  act 
essential  to  the  consummation  of  the 
offense.  The  combination  of  specific 
intent  to  commit  an  offense,  plus  the 
commission  of  an  act  apparently 
tending  to  further  its  accomplishment, 
constitutes  the  offense  of  attempt. 
Failure  to  complete  the  offeuse, 
whatever  the  cause,  is  not  a  defense. 

(C)  A  person  who  purposely  engages 
in  conduct  that  would  constitute  the 
offense  if  the  attendant  circumstances 
were  as  that  person  believed  them  to  be 
is  guilty  of  an  attempt. 

(D)  It  is  a  defense  to  an  attempt 
offense  that  the  person  voluntarily  and 
completely  abandoned  the  intended 
offense,  solely  because  of  the  person's 
own  sense  that  it  was  wrong,  prior  to 
the  completion  of  the  substantive 
offense.  The  voluntary  abandonment 
defense  is  not  allowed  if  the 
abandonment  results,  in  whole  or  in 
part,  from  other  reasons,  for  example, 
the  person  feared  detection  or 
apprehension,  decided  to  await  a  better 
opportunity  for  success,  was  unable  to 
complete  the  crime,  or  encountered 
unanticipated  difficulties  or  unexpected 
resistance. 

(E)  Attempt  is  a  lesser-included 
offense  of  any  substantive  offense  triable 
by  military  commission  and  need  not  be 
charged  separately.  An  accused  may  be 
charged  with  attempt  without  being 
charged  with  the  substantive  offense. 


Dated:  June  24,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-16379  Filed  6-26-03;  12:40  pm) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  12 

ResponsibilitJes  of  the  Chief 
Prosecutor,  Prosecutors,  and 
Assistant  Prosecutors 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 


summary:  This  rule  establishes  the 
responsibilities  of  the  Office  of  the  Chief 
Prosecutor  and  components  thereof. 
EFFECTIVE  DATE:  April  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Military  Commission 
Spokesperson,  703-693-1115 
SUPPLEMENTARY  INFORMATION:  Although 
exempt  from  administrative  procedures 
for  rulemaking,  publication  of  the  final 
rule  in  the  Federal  Register  is  deemed 
appropriate  under  5  U.S.C.  552(a)(1)(C). 
Certifications  follow: 

Administrative  Procedures  Act  (Sec.  1, 
Pub.  L.  89-544) 

It  has  been  certified  that  32  CFR  part 
12  is  as  a  military  function  of  the  United 
States  and  exempt  from  administrative 
procedures  for  rule  making. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  certified  that  32  CFR  part 
12  pertains  to  military  functions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  from  Office  of 
Management  and  Budget  review  under 
Section  3,  Para  (d)(2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202.  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
12  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditiue  by 
State,  local  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
1^  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  44).  ■■     \       . 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
12  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132.  This  rule  does  not  have 
substantial  direct  effects  on: 

(1)  The  States-. 

(2)  The  relationship  between  the 
National  Government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  12 

Military  law. 

■  Accordingly,  32  CFR  part  12  is  added 
to  subtitle  A,  chapter  I,  Subchapter  B  to 
read  as  follows: 

PART  12— RESPONSIBILITIES  OF  THE 
CHIEF  PROSECUTOR, 
PROSECUTORS,  AND  ASSISTANT 
PROSECUTORS 


Sec. 
12.1 
12.2 
12.3 
12.4 


Purpose. 
Authority. 

Office  of  the  Chisf  Prosecutor. 
Duties  and  responsibilities  of  the 
prosecution. 
12.5    Policies. 

Authority:  10  U.S.C.  113(d)  and  140(b). 

§12.1    Purpose. 

This  part  establishes  the 
responsibilities  of  the  Office  of  the  Chief 
Prosecutor  and  components  thereof. 

§12.2    Autttority. 

This  part  is  issued  pursuant  to  32  CFR 
9.7(a)  and  in  accordance  with  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  (3  CFR,  2001  comp.,  p.  918, 
66  FR  57833)  and  10  U.S.C.  113(d)  and 
140(b).  The  provisions  of  32  CFR  part  10 
are  applicable  to  this  part. 

§12.3    Office  of  the  Chief  Prosecutor. 

(a)  General.  The  Office  of  the  Chief 
Prosecutor  shall  be  a  component  of  the 
Office  of  Military  Commissions  and 
shall  be  comprised  of  the  Chief 
Prosecutor,  Prosecutors,  and  other 
persons  properly  under  the  supervision 
of  the  Chief  Prosecutor. 

(b)  Chief  Prosecutor.  (1)  The  Chief 
Prosecutor  shall  be  a  judge  advocate  of 
any  United  States  armed  force  and  shall 
be  designated  by  the  General  Coimsel  of 
the  Department  of  Defense. 


(2)  The  Chief  Prosecutor  shall  report 
directly  to  the  Deputy  General  Counsel 
(Legaf  Counsel)  of  the  Department  of 
Defense. 

(3)  The  Chief  Prosecutor  shall  have 
authority  to  subpoena  any  individual  to 
appear  as  a  witness,  to  testify,  or  to 
produce  any  evidence  in  a  case  referred 
to  military  commissions  or  in  a  criminal 
investigation  associated  with  a  case  that 
may  be  referred  to  a  military 
commission. 

(4)  The  Chief  Prosecutor  shall  direct 
the  overall  prosecution  effort  pursuant 
to  32  CFR  part  9,  and  Military  Order  of 
November  13,  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism," 
ensuring  proper  supervision  and 
management  of  all  personnel  and 
resources  assigned  to  the  Office  of  the 
Chief  Prosecutor. 

(5)  The  Chief  Prosecutor  shall  ensure 
that  all  personnel  assigned  to  the  Office 
of  the  Chief  Prosecutor  review,  and 
attest  that  they  imderstand  and  will 
comply  with,  32  CFR  part  9,  and 
Military  Order  of  November  13,  2001," 
Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  and  all  Supplementary 
Regulations  and  Instructions  issued  in 
accordance  therewith. 

(6)  The  Chief  Prosecutor  shall  inform 
the  Deputy  General  Counsel  (Legal 
Counsel)  of  all  requirements  for 
personnel,  office  space,  equipment,  and 
supplies  to  ensure  the  successful 
functioning  and  mission 
accomplishment  of  the  Office  of  the 
Chief  Prosecutor. 

(7)  The  Chief  Prosecutor  shall 
supervise  all  Prosecutors  and  other 
personnel  assigned  to  the  Office  of  the 
Chief  Prosecutor  including  any  special 
trial  counsel  of  the  Department  of 
Justice  who  may  be  made  available  by 
the  Attorney  General  of  the  United 
States. 

(8)  The  Chief  Prosecutor,  or  his 
designee,  shall  fulfill  applicable 
performance  evaluation  requirements 
associated  with  Prosecutors  and  other 
personnel  properly  under  the 
supervision  of  the  Office  of  the  Chief 
Prosecutor. 

(9)  The  Chief  Prosecutor  shall  detail  a 
Prosecutor  and,  as  appropriate,  one  or 
more  Assistant  Prosecutors  to  perform 
the  duties  of  the  prosecution  as  set  forth 
in  32  CFR  9.4(b)(2).  The  Chief 
Prosecutor  may  detail  himself  to 
perform  such  duties. 

(10)  The  Chief  Prosecutor  shall  ensure 
that  all  Prosecutors  and  Assistant 
Prosecutors  faithfully  represent  the 
United  States  in  discharging  their 
prosecutorial  duties  before  military 
commissions  conducted  pursuant  to  32 


CFR  part  9,  and  Military  Order  of 
November  13,  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism." 

(11)  The  Chief  Prosecutor  shall  ensure 
that  all  Prosecutors  and  Assistant 
Prosecutors  have  taken  an  oath  to 
perform  their  duties  faithfully. 

(12)  The  Chief  Prosecutor  shall  ensure 
that  all  personnel  properly  under  the 
supervision  of  the  Office  of  the  Chief 
Prosecutor  possess  the  appropriate 
security  clearances. 

(c)  Prosecutors.  (1)  I^secutors  shall 
be  detailed  by  the  Chief  Prosecutor  and 
may  be  either  judge  advocates  of  any 
United  States  armed  force  or  special 
trial  counsel  of  the  Department  of 
Justice  who  may  be  made  available  by 
the  Attorney  General  of  the  United 
States. 

(2)  Prosecutors  shall  represent  the 
United  States  as  Prosecutors  or 
Assistant  Prosecutors  as  directed  by  the 
Chief  Prosecutor  and  in  accordance  with 
32  CFR  part  9,  and  Military  Order  of 
November  13,  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism." 

(3)  Prosecutors  shall  fulfill  all 
responsibilities  detailed  in  32  CFR  part 
9,  and  Military  Order  of  November  13, 
2001.  "Detention,  Treatment,  and  Trial 
of  Certain  Non-Citizens  in  Xhe  War 
Against  Terrorism,"  those  set  forth  in 
this  part,  and  those  assigned  by  the 
Chief  Prosecutor. 

(4)  Prosecutors  shall  ensiu-e  that  all 
court  reporters,  security  personnel,  and 
interpreters  who  are  to  perform  duties 
in  relation  to  a  military  commission 
proceeding  have  taken  an  oath  to 
perform  their  duties  faithfully.  As 
directed  by  the  Presiding  Officer, 
Prosecutors  also  shall  administer 
appropriate  oaths  to  witnesses  during 
military  commission  proceedings. 

§  1 2.4    Duties  and  responsibilities  of  the 
prosecution. 

(a)  Regular  duties.  The  Prosecution 
shall  perform  all  duties  specified  or 
implied  in  32  CFR  part  9  as 
responsibilities  of  the  Prosecution. 

(b)  Administrative  duties.  The 
Prosecution  shall,  as  directed  by  the 
Presiding  Officer  or  the  Appointing 
Authority,  prepare  any  dociunentation 
necessary  to  facilitate  the  conduct  of 
military  commissions  proceedings.  The 
Prosecution  shall,  as  directed  by  the 
Deputy  General  Counsel  (Legal 
Counsel),  prepare  a  trial  guide  to 
provide  a  standardized  administrative 
plan  for  the  conduct  of  military 
commission  proceedings.  Unless 
directed  otherwise  by  the  Appointing 
Authority,  the  Presiding  Officer  may,  in 
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his  discretion,  depart  from  this  gmde  as 
appropriate. 

(c)  Special  duties.  The  Prosecution 
shall  perform  all  other  functions, 
consistent  with  32  CFR  part  9,  and 
Military  Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  as  may  be  directed  by  the 
Appointing  Authority  or  the  General 
Counsel  of  the  Department  of  Defense. 

§12.5    Policies. 

(a)  Prohibition  on  Prosecutors  serving 
as  Defense  Counsel  Judge  advocates 
assigned  to  the  Office  of  the  Chief 
Prosecutor  shall  be  deemed  unavailable 
for  service  as  Defense  Coimsel  under  32 
CFR  9.4(c)(3Ki). 

(b)  Prohibition  on  certain  disclosures. 
All  Prosecutors  must  strictly  comply 
with  32  CFR  9.6(d)(5)  and  9.9  to  ensure 
they  do  not  improperly  disclose 
classified  information,  national  security 
information,  or  state  secrets  to  any 
person  not  specifically  authorized  to 
receive  such  information. 

(c)  Statements  to  the  media. 
Consistent  with  DoD  Directive  5122.5  >, 
the  Assistant  Secretary  of  Defense  for 
Public  Affairs  shall  serve  as  the  sole 
release  authority  for  DoD  information 
and  audiovisual  materials  regarding 
military  commissions.  Personnel 
assigned  to  the  Office  of  the  Chief 
Prosecutor  may  communicate  with  news 
media  representatives  regarding  cases 
and  other  matters  related  to  military 
commissions  only  when  approved  by 
the  Appointing  Authority  or  the  General 
Counsel  of  the  Department  of  Defense. 

Dat8d:  June  24,  2003. 
Patricia  L.  Toppings,  ^ 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  03-16380  Filed  6-26-03;  12:40  pmj 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  13 

Responsibilities  of  the  Chief  Defense 
Counsel,  Detailed  Defense  Counsel, 
and  Civilian  Defense  Cognsel 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes  the 
responsibilities  of  the  Office  of  the  Chief 
Defense  Counsel  and  components 
thereof. 

EFFECTIVE  DATE:  April  30,  2003. 


'  Available  at  http://www.dtic.inil/whs/ 
directiwes. 


FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Military  Commission 
Spokesperson,  (703)  693-1115. 

SUPPLEMENTARY  INFORMATION:  Although 
exempt  from  administrative  procedures 
for  rule  making,  publication  of  the  final 
rule  in  the  Federal  Register  is  deemed 
appropriate  under  5  U.S.C.  552(a)(1)(C). 
Certifications  follow: 

Administrative  Procedures  Act  (Sec.  1, 
Pub.  L.  89-544) 

It  has  been  certified  that  32  CFR  part 
13  is  as  a  military  function  of  the  United 
States  and  exempt  from  administrative 
procedures  for  rule  making. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  certified  that  32  CFR  part 
13  pertains  to  military  functions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  from  Office  of 
Management  and  Budget  review  imder 
Section  3,  Para  {d)(2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
13  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditure  by 
State,  local  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
13  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  44). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
13  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132.  This  rule  does  not  have 
substantial  direct  effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
National  Government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  13 

Military  law. 


■  Accordingly,  32  CFR  part  13  is  added 
to  Subtitle  A,  Chapter  I,  Subchapter  B  to 
read  as  follows: 

PART  13— RESPONSIBILITIES  OF  THE 
CHIEF  DEFENSE  COUNSEL, 
DETAILED  DEFENSE  COUNSEL,  AND 
CIVIUAN  DEFENSE  COUNSEL 

Sec. 

13.1  Purpose. 

13.2  Authority. 

13.3  Office  of  the  Chief  Defense  Counsel. 

13.4  Duties  and  responsibilities  of  the 
defense. 

13.5  Policies. 

Authority:  10  U.S.C.  113(d)  and  140(b). 

§13.1    Purpose. 

This  part  establishes  the 
responsibilities  of  the  Office  of  Chief 
Defense  Counsel  and  components 
thereof. 

§13.2    Authority. 

This  part  is  issued  pui;guant  to  32  CFR 
9.7(a)  and  in  accordance  with  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  (3  CFR,  2001  comp.,  p.  918, 
66  FR  57833)  and  10  U.S.C.  113(d)  and 
140(b).  The  provisions  of  32  CFR  part  10 
are  applicable  to  this  part. 

§  1 3.3    Office  of  the  Chief  Defense  Counsel. 

(a)  General.  The  Office  of  die  Chief 
Defense  Coimsel  shall  be  a  component 
of  the  Office  of  Military  Commissions 
and  shall  be  comprised  of  the  Chief 
Defense  Counsel,  Defense  Coimsel,  and 
other  such  persons  properly  under  the 
supervision  of  the  Chief  Defense 
Counsel. 

(b)  Chief  Defense  Counsel,  (l)  The 
Chief  Defense  Counsel  shall  be  a  judge 
advocate  of  any  United  States  armed 
force  and  shall  be  designated  by  the 
General  Counsel  of  the  Department  of 
Defense. 

(2)  The  Chief  Defense  Counsel  shall 
report  directly  to  the  Deputy  General 
Counsel  (Personnel  and  Health  Policy) 
of  the  Department  of  Defense. 

(3)  The  Chief  Defense  Counsel  shall 
supervise  all  defense  activities  and  the 
efforts  of  Detailed  Defense  Counsel  and 
other  office  personnel  and  resources 
pursuant  to  32  CFR  part  9,  and  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  ensuring  proper  supervision 
and  management  of  all  personnel  and 
resources  assigned  to  the  Office  of  the 
Chief  Defense  Counsel  and  facilitating 
the  proper  representation  of  all  Accused 
referred  to  trial  before  a  military 
commission  appointed  pursuant  to  32 
CFR  part  9,  and  Military  Order  of 
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November  13.  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism." 

(4)  The  Chief  Defense  Counsel  shall 
ensure  that  all  persotmel  assigned  to  the 
Office  of  the  Chief  Defense  Counsel 
review,  and  attest  that  they  understand 
and  will  comply  with,  32  CFR  part  9. 
and  Military  Order  of  November  13, 
2001,  "Detention,  Treatment,  and  Trial 
of  Certain  Non-Citizens  in  the  War 
Against  Terrorism,"  and  all 
Supplementary  Regulations  and 
Instructions  issued  in  accordance 
therewith.  Furthermore,  the  Chief 
Defense  Counsel  shall  regulate  the 
conduct  of  Detailed  Defense  Counsel  as 
deemed  necessary,  consistent  with  32 
CFR  part  9,  and  Military  Order  of 
November  13,  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism," 
and  subordinate  instructions  and 
regulations,  and  specifically  shall 
ensure  that  Detailed  Defense  Counsel 
have  been  directed  to  conduct  their 
activities  consistent  with  applicable 
prescriptions  and  proscriptions 
specified  in  Section  II  of  the  Affidavit 
And  Agreement  By  Civilian  Defense 
Counsel  at  Appendix  B  to  32  CFR  part 
14. 

(5)  The  Chief  Defense  Counsel  shall 
inform  the  Deputy  General  Counsel 
(Persoiuiel  and  Health  Policy)  of  the 
Department  of  Defense  of  all 
requirements  for  personnel,  office  space, 
equipment,  and  supplies  to  ensure  the 
successful  functioning  and  mission 
accomplishment  of  the  Office  of  the 
Chief  Defense  Counsel. 

(6)  The  Chief  Defense  Counsel  shall 
supervise  all  Defense  Counsel  and  other 
personnel  assigned  to  the  Office  of  the 
Chief  Defense  Counsel.  ' 

(7)  The  Chief  Defense  Counsel,  or  his 
designee,  shall  fulfill  applicable 
performance  evaluation  requirements 
associated  with  Defense  Counsel  and 
other  personnel  properly  under  the 
supervision  of  the  Chief  Defense 
Counsel. 

(8)  The  Chief  Defense  Counsel  shall 
detail  a  judge  advocate  of  any  United 
States  armed  force  to  perform  the  duties 
of  the  Detailed  Defense  Counsel  as  set 
forth  in  32  CFR  9.4(c)(2)  and  shall  detail 
or  employ  any  other  personnel  as 
directed  by  the  Appointing  Authority  or 
the  Presiding  Officer  in  a  particular 
case.  The  Chief  Defense  Counsel  may 
not  detail  himself  to  perform  the  duties 
of  Detailed  Defense  Counsel,  nor  does 
he  form  an  attorney-client  relationship 
with  accused  persons  or  incur  any 
concomitant  confidentiality  obligations. 

(i)  The  Chief  Defense  Coimsel  may, 
when  appropriate,  detail  an  additional 
judge  advocate  as  Assistant  Detailed 


Defense  Counsel  to  assist  in  performing 
the  duties  of  the  Detailed  Defense 
Counsel. 

(ii)  The  Chief  Defense  Counsel  may 
structiue  the  Office  of  the  Chief  Defense 
Counsel  so  as  to  include  subordinate 
supervising  attorneys  who  may  inciu- 
confidentiality  obligations  in  the 
context  of  fulfilling  their  supervisory 
responsibilities  with  regard  to  Detailed 
Defense  Counsel. 

(9)  The  Chief  Defense  Counsel  shall 
take  appropriate  measures  to  preclude 
Defense  Counsel  conflicts  of  interest 
arising  ft-om  the  representation  of 
Accused  before  military  commissions. 
The  Chief  Defense  Counsel  shall  be 
provided  sufficient  information 
(potentially  including  protected 
information)  to  fuffiU  this- 
responsibility. 

(10)  The  Chief  Defense  Counsel  shall 
take  appropriate  measures  to  ensure  that 
each  Detailed  Defense  Counsel  is 
capable  of  zealous  representation, 
unencumbered  by  any  conflict  of 
interest.  In  this  regard,  the  Chief 
Defense  Counsel  shall  monitor  the 
activities  of  all  Defense  Coimsel 
(Detailed  and  Civilian)  and  take 
appropriate  measures  to  ensure  that 
Defense  Counsel  do  not  enter  into 
agreements  with  other  Accused  or 
Defense  Counsel  that  might  cause  them 
or  the  Accused  they  represent  to  incur 
an  obligation  of  confidentiality  with 
such  other  Accused  or  Defense  Counsel 
or  to  effect  some  other  impediment  to 
representation. 

(11)  The  Chief  Defense  Counsel  shall 
ensure  that  an  Accused  tried  before  a 
military  conunission  pursuant  to  32  CFR 
part  9,  and  Military  Order  of  November 
13,  2001,  "Detention,  Treatment,  and 
Trial  of  Certain  Non-Citizens  in  the  War 
Against  Terrorism,"  is  represented  at  all 
relevant  times  by  Detailed  Defense 
Counsel. 

(12)  The  Chief  Defense  Counsel  shall 
administer  all  requests  for  replacement 
Detailed  Defense  Counsel  requested  in 
accordance  with  32  CFR  9.4(c)(3).  He 
shall  determine  the  availability  of  such 
counsel  in  accordance  with  this  part. 

(13)  The  Chief  Defense  Counsel  shall 
administer  the  Civilian  Defense  Coimsel 
pool,  screening  all  requests  for  pre- 
qualification  and  ad  hoc  qualification, 
making  qualification  determinations 
and  recommendations  in  accordance 
with  32  CFR  part  9,  this  part,  and  32 
CFR  part  14,  and  ensuring  appropriate 
notification  to  an  Accused  of  civilian 
attorneys  available  to  represent  Accused 
before  a  military  commission. 

(14)  The  Chief  Defense  Counsel  shall 
ensure  that  all  Detailed  Defense  Counsel 
and  Civilian  Defense  Counsel  who  are  to 
perform  duties  in  relation  to  a  military 


commission  have  taken  an  oath  to 
perform  their  duties  faithfully. 

(15)  The  Chief  Defense  Counsel  shall 
ensure  that  all  personnel  properly  under 
the  supervision  of  the  Office  of  the  Chief 
Defense  Counsel  possess  the  appropriate 
security  clearances. 

(c)  Detailed  Defense  Counsel.  (1) 
Detailed  Defense  Counsel  shall  be  judge 
advocates  of  any  United  States  armed 
force. 

(2)  Detailed  Defense  Counsel  shall 
represent  the  Accused  before  military 
commissions  when  detailed  in 
accordance  with  32  CFR  part  9,  and 
Military  Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism."  In  this  regard  Detailed 
Defense  Counsel  shall:  defend  the 
Accused  to  whom  detailed  zealously 
within  the  bounds  of  the  law  and 
without  regard  to  personal  opinion  as  to 
guilt;  represent  the  interests  of  the 
Accused  in  any  review  process  as 
provided  by  32  CFR  part  9;  and  comply 
with  the  procedures  accorded  the 
Accused  pursuant  to  32  CFR  9.5  and 
9.6.  Detailed  Defense  Counsel  shall  so 
serve  notwithstanding  any  intention 
expressed  by  the  Accused  to  represent 
himself. 

(3)  Detailed  Defense  Counsel  shall 
have  primary  responsibility  to  prevent 
conflicts  of  interest  related  to  the 
handling  of  the  cases  to  which  detailed. 

(4)  Detailed  Defense  Counsel  shall 
fulfill  all  responsibilities  detailed  in  32 
CFR  part  9,  and  Military  Order  of 
November  13,  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism," 
those  set  forth  in  this  part,  and  those 
assigned  by  the  Chief  Defense  Counsel. 

(d)  Selected  Detailed  Defense 
Counsel.  (1)  The  Accused  may  select  a 
judge  advocate  of  any  United  States 
armed  force  to  replace  the  Accused's 
Detailed  Defense  Counsel,  provided  that 
judge  advocate  has  been  determined  to 
be  available  by  the  Chief  Defense 
Counsel  in  consultation  with  the  Judge 
Advocate  General  of  that  judge 
advocate's  military  department. 

(2)  A  judge  advocate  shall  be 
determined  not  to  be  available  if 
assigned  duties:  as  a  general  or  flag 
officer;  as  a  nulitary  judge;  as  a 
prosecutor  in  the  Office  of  Military 
Commissions;  as  a  judge  advocate 
assigned  to  the  Department  of  Defense 
Criminal  Investigation  Task  Force  or 
Joint  Task  Force  Guantanamo;  as  a 
principal  legal  advisor  to  a  command, 
organization,  or  agency;  as  an  instructor 
or  student  at  a  service  school,  academy, 
college  or  university;  or  in  any  other 
capacity  that  the  Judge  Advocate 
General  of  the  Military  Department  ' 
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concerned  may  determine  not  to  be 
available  because  of  the  nature  or 
responsibilities  of  their  assigiunents, 
exigent  circumstances,  military 
necessity,  or  other  appropriate  reasons. 

(3)  Consistent  with  32  CFR  9.6(b),  the 
selection  and  replacement  of  new 
Detailed  Defelise  Counsel  shall  not 
unreasonably  delay  military 
commission  proceedings. 

(4)  Unless  otherwise  directed  by  the 
Appointing  Authority  or  the  General 
Counsel  of  the  Department  of  Defense, 
the  Chief  Defense  Coimsel  will,  after 
selection  of  a  nem  Detailed  Defense 
Counsel,  relieve  the  original  Detailed 
Defense  Counsri  of  all  duties  with 
respect  to  that  case. 

(e)  Qualified  Civilian  Defense 
Counsel.  (1)  The  Accused  may,  at  no 
expense  to  the  United  States,  retain  the 
services  of  a  civilian  attorney  of  the 
Accused's  own  choosing  to  assist  in  the 
conduct  of  his  defense  before  a  military 
commission,  provided  that  the  civilian 
attorney  retained  has  been  determined 
to  be  qualified  pmsuant  to  32  CFR 
9.4(cK3)(ii). 

(2)  Consistent  with  32  CFR  9.6(b),  the 
retention  of  Civilian  Defense  Counsel 
shall  not  imreasonably  delay  military 
commission  proceedings. 

(3)  Representation  by  Civilian  Defense 
Coimsel  will  not  relieve  Detailed 
Defense  Counsel  o£the  duties  specified 
in  32  CFR  9.4(c)(i). 

(4)  Neither  qualification  of  a  Civilian 
Defense  Coimsel  for  membership  in  the 
pool  of  available  Civilian  Defense 
Counsel  nor  the  entry  of  appearance  in 
a  specific  case  guarantees  that  counsel's 
presence  at  closed  military  commission 
proceedings  or  access  to  information 
protected  under  32  CFR  9.6(d)(5). 

(5)  The  Chief  Defense  Counsel  shall 
monitor  the  conduct  of  all  qualified 
Civilian  Defense  Counsel  for 
compliance  with  all  rules,  regulations, 
and  instructions  governing  military 
commissions.  The  Chief  Defense 
Counsel  will  report  all  instances  of 
noncompliance  with  the  rule», 
regulations,  and  instructions  governing 
military  commissions  to  the  Appointing 
Authority  and  to  the  General  Counsel  of 
the  Department  of  Defense  with  a 
recommendation  as  to  any  appropriate 
action  consistent  with  32  CFR  part  9 
and  this  part. 

§  1 3.4    Duties  and  responsit>ilities  of  ttie 
defense. 

(a)  Regular  duties.  The  Defense  shall 
perform  all  duties  specified  or  implied 
in  32  CFR  part  9  as  responsibilities  of 
the  Defense. 

(b)  Special  duties.  The  Office  of  the 
Chief  Defense  Counsel  shall  perform 
such  other  functions,  consistent  with  32 


CFR  part  9.  and  Military  Order  of 
November  13,  2001,  "Dietention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism," 
and  the  mission  of  the  Office  of  the 
Chief  Defense  Counsel,  as  may  be 
directed  by  the  Appointing  Authority  or 
the  General  Counsel  of  the  Department 
of  Defense. 

|t3.5    PoUdM. 

(a)  Prohibition  on  certain  agreements. 
No  Defense  Counsel  may  enter  into 
agreements  with  any  detainee  other  than 
his  client,  or  such  detainee's  Defense 
Counsel,  that  might  cause  him'iH-  the 
client  he  represents  to  incur  an 
obligation  of  confidentiality  with  such 
other  detainee  or  Defense  Counsel  or  to 
effect  some  other  impediment  to 
representation. 

(b)  Prohibition  on  certain  disclosures. 
All  Defense  Counsel  must  strictly 
comply  with.32  CFR  9,6(^5)  and  9.9  to 
ensure  they  do  not  improperly  disclose 
classified  information,  national  securtty 
information,  or  state  secrets  to  ^i 
Accused  or  potential  Accused  er  to  any 
other  person  not  specifically  authotiaed 
to  receive  such  information. 

(c)  Statements  to  the  media. 
Consistent  with  DoD  Directive  5122.5  >, 
the  Assistant  Secretary  of  Defense  for 
Public  Affairs  shall  serve  as  the  sole 
release  authority  for  DoD  information 
and  audiovisual  materials  regarding 
military  commissions.  Personnel 
assigned  to  the  Office  of  the  Chief 
Defense  Counsel,  as  well  as  all  members 
of  the  Civilian  Defense  Counsel  pool 
and  associated  personnel  may 
communicate  with  news  media 
representatives  regarding  cases  and 
other  matters  related  to  military 
commissions  only  when  approved  by 
the  Appointing  Authority  or  the  General 
Counsel  of  the  Department  of  Defense. 

Dated:Jtine24,  2Q0X 
Patricia  L.  ToppingB^ 

Alternate  OSD  FBdeml  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  03-16381  Filed  6-26-03;  12:40  pm] 
Btmw&cooeawi  m  p 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

32  CFR  Part  14 

Qualification  of  Civilten  Defense 
Counsel 

AGENCY:  Department  of  Defense. 
ACTKMi:  Final  rule. 


'  Available  at  http://www.dtic.mil/whs/directives. 


SUMMARY:  This  rule  establishes  policies 
and  procedures  for  the  creation  and 
management  of  the  pool  of  qualified 
Civilian  Defense  Counsel  authorized  in 
regulations  on  Procedures  for  Trials  by 
Military  Commission  of  Certain  Non- 
United  States  Citizens  in  the  War 
Against  Terrorism  in  accordance  with 
KClitary  Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism." 

ffFECnVE  DATE:  April  30,  2003. 
FOR  FURTHER  MFOfMATION  CONTACT: 
Office  of  Military  Commission 
Spokesperson,  (703)  693-1115. 
SUPPt-EMENTARY  MFORMATKMI:  Although 
exempt  fitun  administrative  procedures 
tat  rule  making,  publication  of  the  final 
rule  in  the  Federal  Roister  is  deemed 
appropriate  under  5  U.S.C.  552(a)(1)(C). 
Certifications  follow: 

Administrative  Procedoies  Act  (Sec.l, 
Pub.  L.  89-544) 

It  has  been  c«tified  that  32  CFR  part 
14  is  as  a  military  function  of  the  United 
States  and  exempt  from  administrative 
procedures  for  rule  making. 

Executhre  Order  1Z866,  "Rsgolatory 
Planning  and  Review" 

R  has  been  certified  that  32  CFR  part   , 
14  pertains  to  military  functions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  from  Office  of 
Management  and  Budget  review  under 
Section  3,  Para  (dK2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L  ltl4-4) 

It  has  been  certified  that  32  CFR  part 
14  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditure  by 
State,  local  and  tribal  governments,  in 
aggregate;  or  by  the  private  sector,  <rf 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regnlatoiy 
Flexibility  Act"  (5  U.SjC.  601) 

It  has  been  d^ermined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
would  not,  if  pronmlgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
14  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  44). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
14  does  not  have  federahsm 
implications,  as  set  forth  in  Executive 
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Order  13132.  This  rule  does  not  have 
substantial  direct  effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
National  Government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  3^  CFR  part  14 

Military  law. 

■  Accordingly,  32  CFR  part  14  is  added 
to  Subtitle  A,  Chapter  I,  Subchapter  B  to 
read  as  follows: 

PART  14— OUALIRCATION  OF  CIVILIAN 
DEFENSE  COUNSEL 

Sec. 

14.1  Purpose. 

14.2  Authority. 

14.3  Policies  and  procedures. 
Appendix  A  to  Part  14— United  States  of 

America  Authorization  for  Release  of 
Information 
Appendix  B  to  Part  14— Affidavit  and 

Agreement  by  Civilian  Defense  Counsel 

Authority:  10  U.S.C.  113(d)  and  140(b). 
§14.1    Purpose. 

This  part  establishes  policies  and 
procedures  for  the  creation  and 
management  of  the  pool  of  qualified 
Civilian  Defense  Coimsel  authorized  in 
32  CFR  9.4  (c)(3)(ii)  in  accordance  with 
Military  Order  of  November  13,  2001, 
"Detention.  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism."  (3  CFR  2001  Comp..  918,  66 
FR  57833). 

§14.2    Authority. 

This  part  is  issued  pursuant  to  32  CFR 
9.7(a)  and  in  accordance  with  Military 
Order  of  November  1 3 ,  2001 , 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  and  10  U.S.C.  113(d)  and 
^140(b}.  The  provisions  of  32  CFR  part  10 
are  applicable  to  this  part. 

S  14.3    Policies  and  procedure*. 

(a)  Application  procedures.  (1) 
Civilian  attorneys  may  be  prequaliHed 
as  members  of  the  pool  of  attorneys 
eligible  to  represent  Accused  before 
military  commissions  at  no  expense  to 
the  United  States  if,  at  the  time  of 
application,  they  meet  the  eligibility 
criteria  set  forth  in  32  CFR  9.4(c){3)(ii) 
as  further  detailed  in  this  part,  or  they 
may  be  qualified  on  an  ad  hoc  basis 
after  being  requested  by  an  Accused.  In 
both  cases,  qualification  results  in 
membership  in  the  pool  of  available 
Qvilian  Defense  Counsel. 

(2)  An  attorney  seeking  qualification 
as  a  member  of  the  pool  of  available 
Civilian  Defense  Counsel  shall  submit 
an  application,  by  letter,  to:  Office  of  the 
General  Counsel,  Department  of 


Defense,  (Attn:  Chief  Defense  Counsel, 
Office  of  Military  Commissions),  1600 
Defense  Pentagon,  Washington,  DC 
20301-1600.  Applications  will  be 
comprised  of  the  letter  requesting 
qualification  for  membership,  together 
with  the  following  documents  that 
demonstrate  satisfaction  of  the  criteria 
set  forth  in  32  CFR  9.4(c)(3}(ii): 

(i)  Civilian  Defense  Coimsel  shall  be 
United  States  citizens  (32  CFR 
9.4(c)(3){Ji)(A)).  Applicants  will  provide 
proof  of  citizenship  [e.g.,  certified  true 
copy  of  passport,  birth  certificate,  or 
certificate  of  naturalization). 

(ii)  Civilian  Defense  Counsel  shall  be 
admitted  to  the  practice  of  law  in  a 
State,  district,  territory  or  possession  of 
the  United  States,  or  before  a  Federal 
court  (32  CFR  9.4(c)(3)(ii){B)). 
Applicants  will  submit  an  official 
certificate  showing  that  the  applicant  is 
an  active  member  in  good  standing  with 
the  bar  of  a  qualifying  jurisdiction.  The 
certificate  must  be  dated  within  three 
months  of  the  date  of  the  Chief  Defense 
Counsel's  receipt  of  the  application, 
(iii)  Civilian  Defense  Counsel  shall 
not  have  been  the  subject  of  any 
sanction  or  disciplinary  action  by  any 
court,  bar.  or  other  competent 
governmental  authority  for  relevant 
misconduct  (32  CFR  9.4(c)(2)(iii)). 
(A)  An  applicant  shall  submit  a 
statement  detailing  all  sanctions  or 
disciplinary  acticns,  pending  or  final,  to 
which  he  has  been  subject,  whether  by 
a  court,  bar  or  other  competent 
govenmiental  authority,  for  misconduct 
of  any  kind.  The  statement  shall  identify 
the  jurisdiction  or  authority  that 
imposed  the  sanction  or  disciplinary 
action,  together  with  any  explanation 
deemed  appropriate  by  the  applicant. 
Additionally,  the  statement  shall 
identify  and  explain  any  formal 
challenge  to  the  attorney's  fitness  to 
practice  law,  regardless  of  the  outcome 
of  any  subsequent  proceedings.  In  the 
event  that  no  sanction,  disciplinary 
action  or  challenge  has  been  imposed  on 
or  made  against  an  applicant,  the 
statement  shall  so  state.  Further,  the 
applicant's  statement  shall  identify  each 
jurisdiction  in  which  he  has  been 
admitted  or  to  which  he  has  applied  to 
practice  law,  regardless  of  whether  the 
applicant  maintains  a  ciuxent  active 
license  in  that  jurisdiction,  together 
with  any  dates  of  admission  to  or 
rejection  by  each  such  jurisdiction  and, 
if  no  longer  active,  the  date  of  and  basis 
for  inactivation.  The  information  shall 
be  submitted  either  in  the  form  of  a 
sworn  notarized  statement  or  as  a 
declaration  under  penalty  of  perjiuy  of 
the  laws  of  the  United  States.  The  sworn 
statement  or  declaration  must  be 
executed  and  dated  within  three  months 


of  the  date  of  the  Chief  Defense 
Counsel's  receipt  of  the  application. 

(B)  Fmlher,  applicants  shall  submit  a 
properly  executed  Authorization  for 
Release  of  Information  (Appendix  A  to 
this  part),  authorizing  the  Chief  Defense 
Counsel  or  his  designee  to  obtain 
information  relevant  to  qualification  of 
the  applicant  as  a  member  of  the 
Civilian  Defense  Counsel  pool  from 
each  jurisdiction  in  which  the  applicant 
has  been  admitted  or  to  which  he  has 
applied  to  practice  law. 

(iv)  Civihan  Defense  Counsel  shall  be 
determined  to  be  eligible  for  access  to 
information  classified  at  the  level 
SECRET  or  higher  under  the  authority  of 
and  in  accordance  with  the  procedures 
described  in  Department  of  Defense 
Regulation.  DoD  5200.2-R.  "Personnel 
Secm-ity  Program." '  (32  CFR 
9.4{c)(2)(iv) 

(A)  Civilian  Defense  Counsel 
applicants  who  possess  a  valid  current 
security  clearance  of^ECRET  or  higher 
shall  provide,  in  writing,  the  date  of 
their  background  investigation,  the  date 
such  clearance  was  granted,  the  level  of 
the  clearance,  and  the  adjudicating 
authority. 

(B)  Civilian  Defense  Counsel 
applicants  who  do  not  possess  a  valid 
current  security  clearance  of  SECRET  or 
higher  shall  state  in  writing  their 
willingness  to  submit  to  a  background 
investigation  in  accordance  with  DoD 
520G.2-R  and  to  pay  any  actual  costs 
associated  with  the  processing  of  the 
same.  The  security  clearance 
application,  investigation,  and 
adjudication  process  will  not  be 
initiated  until  the  applicant  has 
submitted  an  application  that  otherwise 
fully  complies  with  this  part  and  the 
Chief  Defense  Coimsel  has  determined 
that  the  applicant  would  otherwise  be 
qualified  for  membership  in  the  Civilian 
Defense  Counsel  pool.  Favorable 
adjudication  of  the  applicant's 
personnel  security  investigation  must  be 
completed  before  an  applicant  will  be 
qualified  for  membership  in  the  pool  of 
Civilian  Defense  Counsel.  The  Chief 
Defense  Counsel  may.  at  his  discretion, 
withhold  qualification  and  wait  to 
initiate  the  security  clearance  process 
until  such  time  as  the  Civilian  Defense 
Counsel's  services  are  likely  to  be 
sought. 

(v)  Civilian  Defense  Counsel  shall 
have  signed  a  written  agreement  to 
comply  with  all  applicable  regulations 
or  instructions  for  counsel,  including 
any  rules  of  court  for  conduct  during  the 
course  of  proceedings  (32  CFR 
9.4(c)(2)(v)).  This  requirement  shall  be 
satisfied  by  the  execution  of  th^ 
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Affidavit  And  Agreement  By  Civilian 
Defense  Counsel  at  Appendix  B  to  this, 
part.  The  Affidavit  And  Agreement  By 
Civilian  Defense  Coimsel  shall  be 
executed  and  agreed  to  without  change, 
[i.e.,  no  omissions,  additions  or 
substitutions).  Proper  execution  shall 
require  the  notarized  signature  of  the 
applicant.  The  Affidavit  And  Agreement 
By  Civilian  Defense  Coimsel  shall  be 
dated  within  three  months  of  the  date  of 
the  Chief  Defense  Counsel's  receipt  of 
the  application. 

(3)  Applications  mailed  in  a  franked 
U.S.  Government  envelope  or  received 
through  U.S.  Government  distribution 
will  not  be  considered.  Telefaxed  or 
electronic  mail  application  materials 
will  not  be  accepted.  Failure  to  provide 
all  of  the  requisite  information  and 
documentation  may  result  in  rejection 
of  the  application.  A  false  statement  in 
any  part  of  the  application  may 
preclude  quallHcation  and/or  render  the 
applicant  liable  for  disciplinary  or 
criminal  sanction,  including  imder  18 
U.S.C.  1001. 

(b)  Application  review.  (1)  The  Chief 
Defense  Counsel  or  his  designee  shall 
review  all  Civilian  Defense  Counsel 
pool  applications  for  compliance  with 
32  CFR  part  9  and  Military  Order  of 
November  13,  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism," 
and  with  this  part. 

(2)  The  Chief  Defense  Counsel  shall 
consider  all  applicants  for  qualification 
as  members  of  the  Civilian  Defense 
Counsel  pool  without  regard  to  race, 
religion,  color,  sex,  age,  national  origin, 
or  other  non-disqualifying  physical  or 
mental  disability. 

(3)  The  Chief  Defense  Counsel  may 
reject  any  Civilian  Defense  Counsel 
application  that  is  incomplete  or 
otherwise  fails  to  comply  with  32  CFR 
part  9  and  Military  Order  of  November 
13,  2001,  "Detention,  Treatment,  and 
Trial  of  Certain  Non-Citizens  in  the  War 
Against  Terrorism,"  or  with  this  part. 

(4)  Subject  to  review  by  the  General 
Counsel  of  the  Department  of  Defense, 
the  Chief  Defense  Coimsel  shall 
determine  the  number  of  qualified 
attorneys  that  shall  constitute  the  pool 
of  available  Civilian  Defense  Counsel. 
Similarly,  subject  to  review  by  the 
General  Counsel  of  the  Department  of 
Defense,  the  Chief  Defense  Coimsel 
shall  determine  the  qualification  of 
applicants  for  membership  in  such  pool. 
This  shall  include  determinations  as  to 
whether  any  sanction,  disciplinary 
action,  or  challenge  is  related  to  relevant 
misconduct  that  would  disqualify  the 
Civilian  Defense  Counsel  applicant. 

(5)  The  Chief  Defense  Counsel's 
determination  as  to  each  applicant's 


qualification  for  membership  in  the  pool 
of  qualified  Civilian  Defense  Counsel 
shall  be  deemed  effective  as  of  the  date 
of  the  Chief  Defense  Counsel's  written 
notification  publishing  such 
determination  to  the  applicant. 
Subsequent  to  this  notification,  the 
retention  of  qualified  Civilian  Defense 
Counsel  is  effected  upon  written  entry 
of  appearance,  cormnunicated  to  the 
military  commission  through  the  Chief 
Defense  Counsel. 

(6)  The  Chief  Defense  Counsel  may 
reconsider  his  determination  as  to  an 
individual's  qualification  as  a  member    . 
of  the  Civilian  Defense  Counsel  pool  on 
the  basis  of  subsequently  discovered 
information  indicating  material 
nondisclosure  or  misrepresentation  in 
the  application,  or  material  violation  of 
obligations  of  the  Civilian  Defense 
Counsel,  or  other  good  cause,  or  the 
matter  may  be  referred  to  the 
Appointing  Authority  or  the  General 
Counsel  of  the  Department  of  Defense, 
who  may  revoke  or  suspend  the 
qualification  of  any  member  of  the 
Civilian  Defense  Counsel  pool. 

Appendix  A  to  Part  14— United  States 
of  America  Authorization  for  Release  of 
Information 

United  States  of  America 

Authorization  for  Release  of  Information 

(Carefully  read  this  authorization  to  release 
information  about  you,  then  sign  and  date  it 
in  ink.) 

I  authorize  the  Chief  Defense  Counsel, 
Office  of  Military  Commissions,  E)epartment 
of  Defense,  his  designee  or  other  duly 
authorized  representative  of  the  Department 
of  Defense  who  may  be  charged  with 
assessing  or  determining  my  qualification  for 
membership  in  the  pool  of  Civilian  Defense 
Counsel  available  to  represent  Accused 
before  military  commissions,  to  obtain  any 
information  from  any  court,  the  bar  of  any 
State,  locality,  district,  territory  or  possession 
of  the  United  States,  or  from  any  other 
governmental  authority. 

This  information  may  include,  but  is  not 
limited  to,  information  relating  to:  Any 
application  for  a  security  clearance;  my 
admission  or  application  for  admission  to 
practice  law  in  any  jurisdiction,  including 
action  by  the  jurisdiction  upon  such 
application,  together  with  my  current  status 
with  regard  to  the  practice  of  law  in  such 
jurisdiction;  any  sanction  or  disciplinary 
action  to  which  I  have  been  subject  for 
misconduct  of  any  kind;  and  any  formal 
challenge  to  my  fitness  to  practice  law, 
regardless  of  the  outcome  of  subsequent 
proceedings. 

I  authorize  custodians  of  such  records  or 
information  and  other  sources  of  information 
pertaining  to  me  to  release  such  at  the 
request  of  the  ofBcials  named  above, 
regardless  of  any  previous  agreement  to  the 
contrary. 

I  understand  that  for  certain  custodians  or 
sources  of  information  a  separate  specific 


release  may  be  required  and  that  I  may  be 
contacted  for  the  purposes  of  executing  such 
at  a  later  date. 

I  understand  that  the  records  or 
information  released  by  custodians  and  other 
sources  of  information  are  for  official  use  by 
the  Department  of  D^ense,  only  for  the 
purposes  provided  herein,  and  that  they  may 
be  redisclosed  by  the  Department  of  Defense 
only  as  authorized  by  law. 

Copies  of  this  authorization  that  show  my 
signature  are  as  valid  as  the  original  signed 
by  me.  This  authorization  is  valid  for  five  (5) 
years  from  the  date  signed  or  upon 
termination  of  my  affiliation  with  the 
Department  of  Defense,  whichever  is  later. 


Signature  (sign  in  ink)  SSN 

Date 

Appendix  B  to  Part  14— Affidavit  and 
Agreement  by  Civilian  Defiense  Counsel 

Affidavit  and  Agreement  by  Civilian  Defiense 
Counsel 

Pursuant  to  Section  4(C)(3)(b)  of 
Department  of  Defense  Military  Commission 
Order  No.  1,  "Procedures  for  Trials  by 
Military  Commissions  of  Certain  Non-United 
States  Citizens  in  the  War  Against 
Terrorism,"  dated  March  21,  2002  ("MCO 
No.  1"),  Military  Commission  Instructions 
No.  4.  "Responsibilities  of  the  Chief  Defense 
Counsel,  Detailed  Defense  Counsel,  and 
Civilian  Defense  Counsel"  ("MCI  No.  4")  and 
No.  5,  "Qualification  of  Civilian  Defense 
Counsel"  ("MCI  No.  5"),  and  in  accordance 
with  the  President's  Military  Order  of 
November  13,  2001,  "Detention,  Treatment, 
and  Trial  of  Certain  Non-Citizens  in  the  War 
Against  Terrorism,"  66  FR  57833  (Nov.  16, 
2001)  ("President's  Military  Order"),  I  (Name 
of  Civilian  Attorney],  make  this  Affidavit  and 
Agreement  for  the  purptdses  of  applying  for 
qualification  as  a  member  of  the  pool  of 
Civilian  Defense  Counsel  available  to 
represent  Accused  before  military 
commissions  and  serving  in  that  capacity. 

I.  Cfaths  or  Affirmations.  I  swear  or  affirm 
that  the  following  information  is  true  to  the 
best  of  my  knowledge  and  belief: 

A.  I  have  read  and  understand  the 
President's  Mihtary  Order,  MCO  No.  1,  MQ 
No.  4,  MQ  No.  5,  and  all  other  Military 
Commission  Orders  and  Instructions 
concerning  the  rules,  regulations  and 
instructions  applicable  to  trial  by  military 
commissions.  I  will  read  all  future  Orders 
and  Instructions  applicable  to  trials  by 
military  commissions. 

B.  I  am  aware  that  my  qualification  as  a 
Civilian  Defense  Coimsel  does  not  guarantee 
my  presence  at  closed  military  conunission 
proceedings  or  guarantee  my  access  to  any 
information  protected  under  Section  6(0)(5) 
or  Section  9  of  MCO  No.  1 . 

II.  Agreements.  I  hereby  agree  to  comply 
with  all  applicable  regulations  and 
instructions  for  counsel,  including  any  rules 
of  court  for  conduct  during  the  course  of 
proceedings,  and  specifically  agree,  without 
limitation,  to  the  following: 

A.  I  will  notify  the  Chief  Defense  Counsel 
and,  as  applicable,  the  relevant  Presiding 
Officer  immediately  if,  after  the  execution  of 
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^  this  Affidavit  and  Agreement  but  prior  to  the 
conclusion  of  proceedings  (defined  as  the 
review  and  final  decision  of  the  President  or. 
if  designated,  the  Secretary  of  Defense},  if 
there  is  any  change  in  any  of  the  information 
provided  in  my  application,  including  this 
Affidavit  and  Agreement  for  qualification  as 
member  of  the  Civilian  Defense  Counsel 
pool.  I  understand  that  such  notification 
shall  be  in  writing  and  shall  set  forth  the 
substantive  nature  of  the  changed 
information. 

B.  I  will  be  well-prepared  and  will  conduct 
the  defense  zealously,  representing  the 
Accused  throughout  the  military  commission 
process,  from  the  inception  of  my 
representation  through  the  completion  of  any 
post  tribal  proceedings  as  detailed  in  Section 
6(H)  of  MCO  No.  1. 1  will  ensure  that  these 
proceedings  are  my  primary  duty.  I  will  not 
seek  to  delay  or  to  continue  the  proceedings 
for  reasons  relating  to  matters  that  arise  in 
the  course  of  my  law  practice  or  other 
professional  or  personal  activities  that  are  not 
related  to  military  commission  proceedings. 

C.  The  Defense  Team  shall  consist  entirely 
of  myself.  Detailed  Defense  Counsel,  and 
other  personnel  provided,  by  the  Chief 
Defense  Counsel,  the  Presiding  Officer,  or  the 

.    Appointing  Authority.  I  will  make  no  claim 
against  the  U.S.  Government  for  any  fees  or 
costs  associated  with  my  conduct  of  the 
defense  or  related  activities  or  efforts. 

D.  Recognizing  that  my  representation  does 
not  relieve  Detailed  Defense  Counsel  of 
duties  specified  in  Section  4(C)(2)  of  MCO 
No.  1, 1  will  work  cooperatively  with  such 
counsel  to  ensure  coordination  of  efforts  and 
to  ensure  such  counsel  is  capable  of 
conducting  the  defense  independently  if 
necessary. 

E.  During  the  pendency  of  the  proceedings, 
unless  I  obtain  approval  in  advance  from  the 
Presiding  Officer  to  do  otherwise,  I  will 
comply  with  the  following  restrictions  on  my 
travel  and  communications: 

1. 1  will  not  travel  or  transmit  documents 
from  the  site  of  the  proceedings  without  the 
approval  of  the  Appointing  Authority  or  the 
Presiding  Officer.  The  Defense  Team  and  I 
will  otherwise  perform  all  of  our  work 
relating  to  the  proceedings,  including  any 
electronic  or  other  research,  at  the  site  of  the 
proceedings  (except  that  this  shall  not  apply 
during  post-trial  proceedings  detailed  in 
Section  6(H)  of  MCO  No.  1). 

2. 1  will  not  discuss  or  otherwise 
communicate  or  share  documents  or 
information  about  the  case  with  anyone 
except  persons  who  have  been  designated  as 
members  of  the  Defense  Team  in  accordance 
with  this  Affidavit  and  Agreement  and  other 
Applicable  rules,  regulations  and 
instructions. 

F.  At  no  time,  to  include  any  period 
subsequent  to  the  conclusion  of  the 
proceedings,  will  I  make  any  public  or 
private  statements  regarding  any  closed 
sessions  of  the  proceedings  or  any  classified 
information  or  material,  or  document  or 
material  constituting  protected  information 
under  MCO  No.  l. 

G.  I  understand  and  agree  to  comply  with 
all  rules,  regulations  and  instructions 
governing  the  handling  of  classified 
information  and  material.  Furthermore,  no 


document  or  material  constituting  protected 
information  under  MCO  No.  1,  regardless  of 
its  classification  level,  may  leave  the  site  of 
the  proceedings. 

H.  1  understand  that  there  may  be 
reasonable  restrictions  on  the  time  and 
duration  of  contact  I  may  have  with  my 
client,  as  imposed  by  the  Appointing 
Authority,  the  Presiding  Officer,  detention 
authorities,  or  regulation. 

1. 1  understand  that  my  communications 
with  my  client,  even  if  traditionally  covered 
by  the  attorney-client  privilege,  may  be 
subject  to  monitoring  or  review  by 
government  officials,  using  any  available 
means,  for  security  and  intelligence 
purposes.  I  understand  that  any  such 
monitoring  will  only  take  place  in  limited 
circumstances  when  approved  by  proper 
authority,  and  that  any  evidence  or 
information  derived  from  such 
communications  will  not  be  used  in 
proceedings  against  the  Accused  who  made 
or  received  the  relevant  communication.  I 
further  understand  that  communications  are 
not  protected  if  they  would  facilitate  criminal 
acts  or  a  conspiracy  to  commit  criminal  acts, 
or  if  those  communications  are  not  related  to 
the  seeking  or  providing  of  legal  advice. 

).  I  agree  that  I  shall  reveal  to  the  Chief 
Defense  Counsel  and  any  other  appropriate 
authorities,  information  relating  to  the 
representation  of  my  client  to  the  extent  that 
1  reasonably  believe  necessary  to  prevent  the 
commission  of  a  future  criminal  act  that  1 
believe  is  likely  to  result  in  death  or 
substantial  bodily  harm,  or  significant 
impairment  of  national  security. 

K.  1  understand  and  agree  that  nothing  in 
this  Affidavit  and  Agreement  creates  any 
substantive,  procedural,  or  other  rights  for 
me  as  counsel  or  for  my  client(s). 

/s/ - 

Print  Name: 

Address: 

Date: 


) 


State  of 

County  of  ) 

Sworn  to  and  subscribed  before  me,  by 

,  this day  of ,  20 . 

Notary 

My  commission  expires:    __^ 

Dated:  June  24,  2003. 
Patricia  L.  Toppings,  , 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-16382  Filed  6-26-03;  12:40  pm] 
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DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

32  CFR  Part  15 

Reporting  Relationships  for  Military 
Commission  Personnel 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 


SUMMARY:  This  rule  establishes 
supervisory  and  performance  evaluation 


relationships  for  military  commission 
personnel. 

EFFECTIVE  DATE:  April  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Military  Commission 
Spokesperson,  703-693-1115. 

SUPPLEMENTARY  INFORMATION:  Although 
exempt  from  administrative  procedures 
for  rule  making,  pubUcation  of  the  final 
rule  in  the  Federal  Register  is  deemed 
appropriate  under  5  U.S.C.  552(a)(l)(a. 
Certifications  follow: 

Administrative  Procedures  Act  {Sec.  1, 
Pub.  L.  89-544) 

It  has  been  certified  that  32  CFR  part 
15  is  as  a  mihtary  function  of  the  United 
States  and  exempt  fi-om  administrative 
procedures  for  rule  making. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  certified  that  32  CFR  part 
15  pertains  to  military  fimctions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  fi-om  Office  of 
Management  and  Budget  review  under 
Section  3,  Para  (d)(2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
15  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditure  by 
State,  local  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibihty  Act  (5  tJ.S.C.  601)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
15  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995.(44 
U.S.C.  Chapter  44). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
15  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132.  This  rule  does  not  have 
substantial  direct  effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
National  Government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 
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List  of  Subiects  in  32  CFR  Part  15 

Military  law. 
■  Accordingly,  32  CFR  part  15  is  added 
to  Subtitle  A,  Chapter  I,  Subchapter  B  to 
read  as  follows: 

PART  15— REPORTING 
RELATIONSHIPS  FOR  MILITARY 
COMMISSION  PERSONNEL 

s4j 

15il    Purpose. 

15j2    Authority. 

I5J3    Pohcies  and  procedures. 

Authority:  10  U.S.C.  113(d)  and  140(h). 

§15.1    Purpose. 

This  part  establishes  supervisory  and 
performance  evaluation  relationships 
for  militar}'  commission  personnel. 

§15.2    Authority. 

This  part  is  issued  ptu-suant  to  32  CFR 
9.7(a)  and  in  accordance  with  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  (3  CFR  2001  Comp.,  p.  918, 
66  FR  57833)  and  10  U.S.C.  113(d)  and 
140(b).  The  provisions  of  32  CFR  part  10 
are  applicable  to  this  part. 

§  1  $.3    Policies  and  Procedures. 

•  (ja)  Supervisory  and  performance 
evaluation  relationships.  Individuals 
appointed,  assigned,  detailed, 
designated  or  employed  in  a  capacity 
related  to  the  conduct  of  military 
commission  proceedings  conducted  in 
accordance  with  32  CFR  part  9  and 
Military  Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  shall  be  subject  to  the 
relationships  set  forth  in  paragraphs 
(a)(1)  through  (a)(9)  of  this  section. 
Unless  stated  otherwise,  the  person  to 
whom  an  individual  "reports,"  as  set 
forth  in  paragraphs  (a)(1)  through  (a)(9) 
of  this  section,  shall  be  deemed  to  be 
such  individual's  supervisor  and  shall, 
to  the  extent  possible,  fulfill  all 
performance  evaluation  responsibilities 
normally  associated  with  the  function  of 
direct  supervisor  in  accordance  with  the 
subordinate's  Military  Service 
performance  evaluation  regulations. 

(1)  Appointing  Authority:  Any 
Appointing  Authority  designated  by  the 
Secretary  of  Defense  pursuant  to  32  CFR 
part  9  shall  report  to  the  Secretary  of 
Defense  in  accordance  with  10  U.S.C. 
113(d). 

(2)  Legal  Advisor  to  Appointing 
Authority:  The  Legal  Advisor  to  die 
Appointing  Authority  shall  report  to  the 
Appointing  Authority. 

(3)  Chief  Prosecutor:  The  Chief 
Prosecutor  shall  report  to  the  Deputy 


General  Counsel  (Legal  Coimsel)  of  the 
Department  of  Defense  and  then  to  the 
General  Counsel  of  the  Department  of 
Defense. 

(4)  Prosecutors  and  Assistant 
Prosecutors:  Prosecutors  and  Assistant 
Prosecutors  shall  report  to  the  Chief 
Prosecutor  and  then  to  the  Deputy 
General  Coxmsel  (Legal  Coimsel)  of  the 
Department  of  Defense. 

(5)  Chief  Defense  Counsel:  The  Chief 
Defense  Counsel  shall  report  to  the 
Deputy  General  Counsel  (Personnel  and 
Health  Policy)  of  the  Department  of 
Defense  and  then  to  the  General  Counsel 
of  the  Department  of  Defense. 

(6)  Detailed  Defense  Counsel:  Detailed 
Defense  Counsel  shall  report  to  the 
Chief  Defense  Counsel  and  then  to  the 
Deputy  General  Coimsel  (Personnel  and 
Health  Policy)  of  the  Department  of 
Defense. 

(7)  Review  Panel  members:  Members 
of  the  Review  Panel  shall  report  to  the 
Secretary  of  Defense. 

(8)  Commission  members: 
Commission  members  shall  continue  to 
report  to  their  parent  commands.  The 
consideration  or  evaluation  of  the 
performance  of  duty  as  a  member  of  a 
military  conunission  is  prohibited  in 
preparing  effectiveness,  fitness,  or 
evaluation  reports  of  a  commission 
member. 

(9)  Other  personnel:  All  other  military 
commission  personnel,  such  as  court 
reporters,  interpreters,  security 
personnel,  bailiffs,  and  clerks  detailed 
or  employed  by  the  Appointing 
Authority  pursuant  to  32  CFR  9.4(d),  if 
not  assigned  to  the  Office  of  the  Chief 
Prosecutor  or  the  Office  of  the  Chief 
Defense  Counsel,  shall  report  to  the 
Appointing  Authority  or  his  designee. 

(b)  Responsibilities  of  supervisory/ 
reporting  officials.  Officials  designated 
in  this  part  as  supervisory/reporting 
officials  shall: 

(1)  Supervise  subordinates  in  the 
performance  of  their  duties. 

(2)  Prepare  fitness  or  performance 
evaluation  reports  and,  as  appropriate, 
process  awards  and  citations  for 
subordinates.  To  the  extent  practicable, 
a  reporting  official  shall  comply  with 
the  rated  subordinate's  Military  Service 
regulations  regarding  the  preparation  of 
fitness  or  performance  evaluation 
reports  and  in  executing  related  duties. 

Dated:  June  24,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-16383  Filed  6-26-03;  12:40  pm] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  16 


Sentencing 

AGENCY:  Department  of  Defense. 
ACnON:  Final  rule. 

SUMMARY:  This  rule  promulgates  policy, 
assigns  responsibilities,  and  prescribes 
procedures  for  matters  related  to 
sentencing  of  persons  with  regard  to 
whom  a  finding  of  guilty  is  entered  for 
an  offense  referred  for  trial  by  a  military 
conunission  appointed  pursuant  to 
regulations  on  Procedures  for  Trials  by 
Military  Commission  of  Certain  Non- 
United  States  Citizens  in  the  War 
Against  Terrorism,  and  Military  Order 
of  November  13,  2001.  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism." 
EFFECTIVE  DATE:  April  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Military  Commission 
Spokesperson,  703-693-1115. 
SUPPLEMENTARY  INFORMATION:  Although 
exempt  from  administrative  procedures 
for  rule  making,  publication  of  the  final 
rule  in  the  Federal  Register  is  deemed 
appropriate  under  5  U.S.C.  552(a)(l){C}. 
Certifications  follow: 

Administrative  Procediu«s  Act  (Sec.  1, 
Pub.  L.  89-544) 

It  has  been  certified  that  32  CFR  part 
16  is  as  a  military  function  of  the  United 
States  and  exempt  fit)m  administrative 
procedures  for  rule  making. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  certified  that  32  CFR  part 
16  pertains  to  military  functions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  from  Office  of 
Management  and  Budget  review  under 
Section  3,  Para  (d)(2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
16  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditure  by 
State,  local  and  tribal  govermnents,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it    . 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
16  does  flot  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  44). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
16  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132.  This  rule  does  not  have 
substantial  direct  effects  onr 

(1)  The  States; 

(2)  The  relationship  between  the 
National  Government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  16 

Military  law. 

■  Accordingly,  32  CFR  part  16  is  added 
to  Subtitle  A,  Chapter  I,  Subchapter  B  to 
read  as  follows:  ' 

PART  16— SENTENCING 


Sec. 
16.1 
16.2 
16.3 
16.4 


Purpose. 
Authority. 
Available  sentences. 
Sentencing  procedures. 

Authority:  10  U.S.C.-113(d)  and  140(b). 


§16.1     Purpose. 

This  part  promulgates  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for  matters  related  to 
sentencing  of  persons  with  regard  to 
whom  a  finding  of  guilty  is  entered  for 
an  offense  referred  for  trial  by  a  military 
commission  appointed  pursuant  to  32 
CFR  part  9  and  Military  Order  of 
November  13,  2001,  "Detention, 
Treatment,  and  Trial  of  Certain  Non- 
Citizens  in  the  War  Against  Terrorism" 
(3  CFR  2001  Comp..  p.  918,  66  FR 
57833). 

§16.2    Authority. 

This  part  is  issued  pursuant  to  32  CFR 
9.7(a)  and  in  accordance  with  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  and  10  U.S.C.  113(d)  and 
140(b).  The  provisions  of  32  CFR  part  10 
are  applicable  to  this  part. 

§  1 6.3    Available  sentences. 

(a)  General.  32  CFR  part  9  permits  a 
military  commission  wide  latitude  in 
sentencing.  Any  lawful  punishment  or 
condition  of  punishment  is  authorized, 
including  death,  so  long  as  the 
prerequisites  detailed  in  32  CFR  part  9 
are  met.  Detention  associated  with  an 


individual's  status  as  an  enemy 
combatant  shall  not  be  considered  to 
fulfill  any  term  of  imprisonment 
imposed  by  a  military  commission.  The 
sentence  determination  should  be  made 
while  bearing  in  mind  that  there  are 
several  principal  reasons  for  a  sentence 
given  to  those  who  violate  the  law.  Such 
reasons  include:  punishment  of  the 
wrongdoer;  protection  of  society  from 
the  wrongdoer;  deterrence  of  the 
wrongdoer  and  those  who  know  of  his 
crimes  and  sentence  from  committing 
the  same  or  similar  offenses;  and 
rehabilitation  of  the  wrongdoer.  In 
determining  an  appropriate  sentence, 
the  weight  to  be  accorded  any  or  all  of 
these  reasons  rests  solely  within  the 
discretion  of  commission  members.  All 
sentences  should,  however,  be  grounded 
in  a  recognition  that  military 
commissions  are  a  function  of  the 
President's  war-fighting  role  as 
Commander-in-Chief  of  the  Armed 
Forces  of  the  United  States  and  of  the 
broad  deterrent  impact  associated  with 
a  sentence's  effect  on  adherence  to  the 
laws  and  customs  of  war  in  general. 

(b)  Conditions  of  imprisonment. 
Decisions  regarding  the  location 
designated  for  any  imprisonment,  the 
conditions  under  which  a  sentence  to 
imprisonment  is  served,  or  the 
privileges  accorded  one  during  any 
period  of  imprisonment  should 
generally  not  be  made  by  the 
commission.  Those  decisions  and 
actions,  however,  may  be  appropriate 
subjects  for  recommendation  to  the 
person  making  a  final  decision  on  the 
sentence  in  accordance  with  of  32  CFR 
9.6(h). 

(c)  Prospective  recommendations  for 
sentence  modification.  A  sentence 
imposed  by  military  commission  may  be 
accompanied  by  a  recommendation  to 
suspend,  remit,  commute  or  otherwise 
modify  the  adjudged  sentence  in  concert 
withone  or  more  conditions  upon 
which  the  suspension,  remission, 

♦commutation,  or  other  modification  is 
contingent  (usually  relating  to  the 
performance,  behavior  or  conduct  of  the 
Accused).  Unless  otherwise  directed,  a 
decision  or  action  in  accordance  with 
such  a  recommendation  will  be  effected 
by  direction  or  delegation  to  the 
Appointing  Authority  by  the  official 
making  a  final  decision  on  the  sentence 
in  accordance  with  of  32  CFR  9.6(h). 

§16.4    Sentencing  procedures. 

(a)  General.  32  CFR  part  9  permits  the 
military  commission  substantial 
discretion  regarding  the  conduct  of 
sentencing  proceedings.  Sentencing 
proceedings  should  normally  proceed 
expeditiously.  In  the  discretion  of  the 
Presiding  Officer,  as  limited  by  the 


Appointing  Authority,  reasonable  delay 
between  the  announcement  of  findings 
and  the  commencement  of  seritencing 
proceedings  may  be  authorized  to 
facilitate  the  conduct  of  proceedings  in 
accordance  with  of  32  CFR  9.6(b). 

(b)  Information  relevant  to  sentencing. 
32  CFR  9.6(e)(10)  permits  the 
Prosecution  and  Defense  to  present 
information  to  aid  the  military 
commission  in  determining  an 
appropriate  sentence.  Such  information 
may  include  a  recommendation  of  an 
appropriate  sentence,  information 
regarding  sentence  ranges  for  analogous 
offenses  [e.g.,  the  sentencing  range 
under  the  Federal  Sentencing 
Guidelines  that  could  be  applicable  to 
the  Accused  for  the  most  analogous 
federal  offenses),  and  other  relevant 
information.  Regardless  of  any 
presentation  by  the  Prosecution  or 
Defense,  the  military  commission  shall 
consider  any  evidence  admitted  for 
consideration  prior  to  findings  regarding 
guilt.  The  Presiding  Officer  may  limit  or 
require  the  presentation  of  certain 
information  consistent  with  32  CFR  part 
9  and  Military  Order  of  November  13, 
2001,  "Detention,  Treatment,  and  Trial 
of  Certain  Non-Citizens  in  the  War 
Against  Terrorism'. 

(c)  Cases  involving  plea  agreements. 
In  accordance  with  32  CFR  9.6(a)(4), 
after  determining  the  voluntary'and 
informed  nature  of  a  plea  agreement 
approved  by  the  Appointing  Authority, 
the  military  commission  is  bound  to 
adjudge  findings  and  a  sentence 
pursuant  to  that  plea  agreement. 
Accordingly,  the  Presiding  Officer  may 
exercise  the  authority  granted  in  of  32 
CFR  9.6(e)  to  curtail  or  preclude  the 
presentation  of  information  and 
argument  relative  to  the  military 
commission's  determination  of  an 
appropriate  sentence. 

(d)  Special  duties.  In  cases  involving 
plea  agreements  or  recommendations  for 
certain  conditions  of  imprisonment  or 
prospective  sentence  modification,  the 
Prosecution  and  Defense  shall  provide 
whatever  post-trial  information  or 
recommendation  as  is  relevant  to  any 
subsequent  decision  regarding  such 
condition  or  suspension,  remission, 
commutation,  or  other  modification 
recommendation  associated  with  the 
sentence. 

Dated:  June  24,  2003.      , 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[PR  Doc.  03-16384  Filed  6-26-03;  12:40  pm] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Part  17 

Administrative  Procedures 

AGENCY:  Department  of  Defense. 
ACTION:  Final  rule. 

r— ■ — ■ — 

SUMMARY:  This  rule  promulgates  policy, 
assigns  responsibilities,  and  prescribes 
procedures  for  the  conduct  of  trials  by 
a  military  commission  appointed 
pursuant  to  regidations  on  Procedures 
for  Trials  by  Military  Commission  of 
Certain  Non-United  States  Citizens  in 
the  War  Against  Terrorism,  and  Military 
Order  of  November  13,  2001,' 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism'. 

EFFECTIVE  DATE:  April  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Military  Commission 
Spokesperson,  703-693-1115. 

SUPPLEMENTARY  INFORMATION:  Although 
exempt  from  administrative  procedures 
for  rule  making,  publication  of  the  final 
rule  in  the  Federal  Register  is  deemed 
appropriate  under  5  U.S.C.  552(a)(1)(C). 
Certifications  follow: 

Administrative  Procedures  Act  (Seel, 
,  Pub.  L.  89-544) 

It  has  been  certified  that  32  CFR  part 
17  is  as  a  military  function  of  the  United 
States  and  exempt  from  administrative 
procedures  for  rule  making. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review' 

It  has  been  certified  that  32  CFR  part 
1 7  pertains  to  military  functions  other 
than  procurement  and  import-export 
licenses  and  is  exempt  from  Office  of 
Management  and  Budget  review  under 
Section  3,  Para  (d)(2). 

Unfunded  Mandates  Reform  Act  (Sec. 
202,  Pub.  L.  104-4) 

It  has  been  certified  that  32  CFR  part 
17  does  not  contain  a  Federal  Mandate 
that  may  result  in  the  expenditiue  by 
State,  local  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act "  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
is  not  subject  to  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601)  because  it 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities- 


Public  Law  96-511,  "Paperwork 
Reduction  Act*'  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  32  CFR  part 
1 7  does  not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  44). 

Federalism  (Executive  Order  13132) 

It  has  been  certified  that  32  CFR  part 
17  does  not  have  federalism 
implications,  as  set  forth  in  Executive 
Order  13132.  This  rule  does  not  have 
substantial  direct  effects  on: 

(1)  The  States; 

(2)  The  relationship  between  the 
National  Government  and  the  States;  or 

(3)  The  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  17 

Military  law.  * 

■  Accordingly,  32  CFR  part  17  is  added 
to  Subtitle  A,  Chapter  I,  Subchapter  B  to 
read  as  follows: 

PART  17— ADMINISTRATIVE 
PROCEDURES 

Sec.  ' 

17.>  Purpose. 

17.2  Authority. 

17.3  Commission  personnel. 

17.4  Interlocutory  questions. 

17.5  Implied  duties  of  the  presiding  officer. 

17.6  Disclosures. 

Authority:  10  U.S.C.  113(d)  and  140(b). 

§17.1    Purpose. 

This  part  promulgates  policy,  assigns 
responsibilities,  and  prescribes 
procedures  for  the  conduct  of  trials  by 
a  military  commission  appointed 
pursuant  to  32  CFR  part  9  and  Militar>' 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  (3  CFR  2001  Comp.,  p.  918, 
66  FR  57833). 

§17.2    Auttiority. 

This  part  is  issued  pursuant  to  32  CFR 
9.7(a)  and  in  accordance  with  Military 
Order  of  November  13,  2001, 
"Detention,  Treatment,  and  Trial  of 
Certain  Non-Citizens  in  the  War  Against 
Terrorism,"  and  10  U.S.C.  113(d)  and 
140(b).  The  provisions  of  32  CFR  part  10 
are  applicable  to  this  part. 

§17.3    Commission  personnel. 

(a)  Appointment  and  removal  of 
Commission  members.  (1)  In  accordance 
with  32  CFR  part  9,  the  Appointing 
Authority  shall  appoint  at  least  three 
but  no  more  than  seven  members  and 
one  or  two  alternate  members.  The 
Appointing  Authority  may  remove 
members  and  alternate  members  for 


good  cause.  In  the  event  a  member  (or 
alternate  member)  is  removed  for  good 
cause,  the  Appointing  Authority  may 
replace  the  member,  direct  that  an 
alternate  member  serve  in  the  place  of 
the  original  member,  direct  that 
proceedings  simply  continue  without 
the  member,  or  convene  a  new 
commission.  In  the  absence  of  guidance 
fi-om  the  Appointing  Authority 
regarding  replacement,  the  Presiding 
Officer  shall  select  an  alternate  member 
to  replace  the  member  in  question. 

(2)  The  Presiding  Officer  shall 
determine  if  it  is  necessary  to  conduct 
or  permit  questioning  of  members 
(including  the  Presiding  Officer)  on 
issues  of  whether  there  is  good  cause  for 
their  removal.  The  Presiding  Officer 
may  permit  questioning  in  any  manner 
he  deems  appropriate.  Consistent  with 
32  CFR  part  9,  any  such  questioning 
shall  be  narrowly  focused  on  issues 
pertaining  to  whether  good  cause  may 
exist  for  the  removal  of  any  member. 

(3)  From  time  to  time,  it  may  be 
appropriate  for  a  Presiding  Officer  to 
forward  to  the  Appointing  Authority 
information  and,  if  appropriate,  a 
reconunendation  relevant  to  the 
question  of  whether  a  member 
(including  the  Presiding  Officer)  should 
be  removed  for  good  cause.  While 
awaiting  the  Appointing  Authority's 
decision  on  such  matter,  the  Presiding 
Officer  may  elect  either  to  hold 
proceedings  in  abeyance  or  to  continue. 
The  Presiding  Officer  may  issue  any 
appropriate  instructions  to  the  member 
whose  continued  service  is  in  question. 
A  military  commission  shall  not  engage 
in  deliberations  on  findings  or  sentence 
prior  to  the  Appointing  Authority's 
decision  in  any  case  in  which  the 
Presiding  Officer  has  recommended  a 
member's  removal. 

(b)  Military  commission  security 
officer.  The  Appointing  Authority  may 
detail  a  Seciuity  Officer  to  advise  a 
military  conunission  on  matters  related 
to  classified  and  protected  information. 
In  addition  to  any  other  duties  assigned 
by  the  Appointing  Authority,  the 
Seciuity  Officer  shall  ensure  that  all 
classified  or  protected  evidence  and 
information  is  appropriately 
safeguarded  at  all  times  and  that  only 
personnel  with  the  appropriate 
clearances  and  authorizations  are 
present  when  classified  or  protected 
materials  are  presented  before  military 
commissions. 

(c)  Other  military  conunission 
personnel.  The  Appointing  Authority 
may  detail  court  reporters,  interpreters, 
security  personnel,  bailiffs,  clerks,  and 
any  other  persoimel  to  a  military 
commission  as  deemed  necessary.  In  the 
absence  of  a  detailing  by  the  Appointing 
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Authority,  the  Chief  Prosecutor  shall  be 
responsible  to  ensure  the  availability  of 
necessary  or  appropriate  personnel  to 
facilitate  the  impartial  and  expeditious 
conduct  of  full  and  fair  trials  by  military 
commission. 

§17.4    Interlocutory  questions. 

(a)  Certification  of  interlocutory 
questions.  The  Presiding  Officer  shall 
generally  adjudicate  all  motions  and 
questions  that  arise  during  the  course  of 
a  trial  by  military  commission.  In 
accordance  with  32  CFR  9.4(a)(5)(iv), 
however,  the  Presiding  Officer  shall 
certify  all  interlocutory  questions,  the 
disposition  of  which  would  effect  a 
termination  of  proceedings  with  respect 
tq  a  charge,  for  decision  by  the 
Appointing  Authority.  In  addition,  the 
Presiding  Officer  may  certify  other 
interlocutory  questions  to  the 
Appointing  Authority  as  the  Presiding 
Officer  deems  appropriate. 

(b)  Submission  of  interlocutory 
questions.  The  Presiding  Officer  shall 
determine  what,  if  any,  documentary  or 
other  materials  should  be  forwarded  to 
the  Appointing  Authority  in 
xonjunction  with  an  interlocutory 
question. 

(c)  Effect  of  interlocutory  question 
certification  on  proceedings.  While 
decision  by  the  Appointing  Authority  is 
pending  on  any  certified  interlocutory 
question,  the  Presiding  Officer  may  elect 
either  to  hold  proceedings  in  abeyance 
or  to  continue. 


§  1 7.5    Implied  duties  of  the  presiding 
officer. 

The  Presiding  Officer  shall  ensure  the 
execution  of  all  ancillary  functions 
necessary  for  the  impartial  and 
expeditious  conduct  of  a  full  and  fair 
trial  by  military  commission  in 
accordance  with  32  CFR  part  9.  Such 
functions  include,  for  example, 
scheduling  the  time  and  place  of 
convening  of  a  military  commission, 
ensuring  that  an  oath  or  affirmation  is 
administered  to  witnesses  and  military 
commission  personnel  as  appropriate, 
conducting  appropriate  in  camera 
meetings  to  facilitate  efficient  trial 
proceedings,  and  providing  necessary 
instructions  to  other  commission 
members.  The  Presiding  Officer  shall 
rule  on  appropriate  motions  or,  at  his 
discretion  consistent  with  32  CFR  part 
9,  may  submit  them  to  the  commission 
for  decision  or  to  the  Appointing 
Authority  as  a  certified  interlocutory 
question. 

§17.6    Disclosures. 

(a)  General.  Unless  directed  otherwise 
by  the  Presiding  Officer  upon  a  showing 
of  good  cause  or  for  some  other  reason, 
counsel  for  the  Prosecution  and  the 
Defense  shall  provide  to  opposing 
counsel,  at  least  one  week  prior  to  the 
scheduled  convening  of  a  military 
commission,  copies  of  all  information 
intended  for  presentation  as  evidence  at 
trial,  copies  of  all  motions  the  party 
intends  to  raise  before  the  military 
commission,  and  names  and  contact 
information  of  all  witnesses  a  party 
intends  to  call.  Motions  shall  also  be 


provided  to  the  Presiding  Officer  at  the 
time  they  are  provided  to  opposing 
coimsel.  Unless  directed  otherwise  by 
the  Presiding  Officer,  written  responses 
to  any  motions  will  be  provided  to 
opposing  counsel  and  the  Presiding 
Officer  no  later  than  three  days  prior  to 
the  scheduled  convening  of  a  military 
commission. 

(b)  Notifications  by  the  prosecution. 
The  Prosecution  shall  provide  the 
Defense  with  access  to  evidence  known 
to  the  Prosecution  that  tends  to 
exculpate  the  Accused  as  soon  as 
practicable,  and  in  no  instance  later 
than  one  week  prior  to  the  scheduled 
convening  of  a  military  commission. 

(c)  Notifications  by  the  defense.  The 
Defense  shall  give  notice  to  the 
Prosecution  of  any  intent  to  raise  an 
affirmative  defense  to  any  charge  at  least 
one  week  prior  to  the  scheduled 
convening  of  a  military  commission. 

(d)  Evidence  related  to  mental 
responsibility.  If  the  Defense  indicates 
an  intent  to  raise  a  defense  of  lack  of 
mental  responsibility  or  introduce 
expert  testimony  regarding  an  Accused's 
mental  condition,  the  prosecution  may 
require  that  the  Accused  submit  to  a 
mental  examination  by  a  military 
psychologist  or  psychiatrist,  and  both 
parties  shall  have  access  to  the  results 
of  that  examination. 

Dated:  June  24,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-16385  Filed  6-26-03;  12:40  pm] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4SS1-N-01] 

Notice  of  Funding  Availability  (NOFA) 
for  the  Lead  Hazard  Reduction 
Demonstration  Grant  Program  for 
Fiscal  Year  2003 

agency:  Office  of  Healthy  Homes  and 

Lead  Hazard  Control,  HUD. 

ACTION:  Notice  of  funding  availability. 

I.  Program  Overview 

Purpose  of  the  Program.  The  piu-pose 
of  the  Lead  Hazard  Reduction 
Demonstration  Grant  Program  is  to 
assist  areas  with  the  highest  lead  paint 
abatement  needs  in  undertaking 
programs  for  abatement,  inspections, 
risk  assessments,  temporary  relocations, 
and  interim  control  of  lead-based  paint 
hazards  in  eligible  privately  owned, 
single  family  housing  units,  and 
multifamily  buildings  that  are  occupied 
by  low-income  families. 

Available  Funds.  Approximately 
$49,675,000  in  Fiscal  Year  2003  funds. 

Eligible  Applicants.  The  eligible 
applicants  must  be  a  city,  coimty,  or 
similar  unit  of  local  government.  States 
and  Indian  Tribes  may  apply  on  behalf 
of  units  of  local  government  within  their 
jiuisdiction,  if  the  local  government 
designates  the  state  or  Indian  Tribe  as 
their  applicant.  Multiple  units  of  a  local 
government  (or  multiple  local 
governments)  may  apply  as  part  of  a 
consortium;  however,  you  must  identify 
a  lead  applicant  that  will  be  responsible 
for  ensuring  compliance  with  all 
requirements  specified  in  this  NOFA.  If 
you  are  a  state  or  Tribal  applicant,  you 
must  have  a  Lead-Based  Paint 
Contractor  Certification  and 
Accreditation  Program  authorized  by 
the  Environmental  Protection  Aeencv 
(EPA).  ' 

Application  Deadline.  July  31,  2003. 

Match.  A  25  percent  match  in  local 
funds. 

n.  Addresses  and  Application 
Submission  Procedures 

(A)  Application  Submission.  See  the 
General  Section  of  the  SuperNOFA  for 
specific  procedures  concerning  the  form 
of  application  submission  {e.g.,  mailed 
applications,  express  mail,  or  overnight 
delivery).  The  General  Section  of  the 
SuperNOFA  was  published  in  the 
Federal  Register  on  April  25,  2003,  at 
page  21002  and  is  available  on  HUD's 
website  at  http://www.hud.gov/offices/ 
adm/grants/nofa/grplead.cftn. 
Applicants  for  this  NOFA  must  also 
read  the  General  Section  of  the 
SuperNOFA  in  order  to  submit  an 


acceptable  application.  There  is  no 
application  kit  for  this  NOFA. 

(B)  Addresses.  You,  the  applicant, 
must  submit  a  complete  application 
(although  not  required,  applicants  are 
encouraged  to  submit  3  additional 
copies  of  their  application)  to: 
Department  of  Housing  and  Urban 
Development,  Office  of  Healthy  Homes 
and  Lead  Hazard  Control,  ATTN:  Lead 
Hazard  Reduction  Demonstration  Grant 
Program,  451  Seventh  Street,  SW.,  Room 
P3206,  Washington,  DC  20410-0001. 

For  Further  Information  and 
Technical  Assistance:  You  may  contact 
Matthew  E.  Ammon,  Director,  Lead 
Hazard  Control  Grants  Division,  Office 
of  Healthy  Homes  and  Lead  Hazard 
Control,  at  the  address  above;  telephone 
(202)  755-1785.  extension  158  (this  is 
not  a  toll-free  number).  If  you  are  a 
hearing  -or  speech-impaired  person,  you 
may  reach  the  above  telephone  numbers 
via  TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

ni.  Authority,  Funding  Amounts,  and 
Amount  of  Funds  Allocated 

(A)  Authority.  The  Lead  Hazard 
Reduction  Demonstration  Grant 
Program  is  authorized  by  Section  1011 
of  the  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  (Title  X 
of  the  Housing  and  Community 
Development  Act  of  1992).  HUD's 
authority  for  making  funding  available 
under  this  NOFA  is  the  Consolidated 
Appropriations  Resolution  of  2003,  Pub. 
L.  108-7,  approved  February  20,  2003. 

(B)  Funding  Available  and  Eligibility. 
Approximately  $49.9  million  in  Fiscal 
Year  2003  funds  is  available.  The 
minimum  award  amount  shall  be  $2 
million  per  grant.  The  maximum  award 
amount  shall  be  $4  million  per  grant. 
Approximately  12-25  grants  will  be 
awarded. 

IV.  Eligible  Applicants  and  Activities 

(A)  Program  Description.  The  Lead 
Hazard  Reduction  Demonstration  Grant 
Program  assists  areas  with  the  highest 
lead  paint  abatement  needs  in 
undertaking  programs  for  abatement, 
inspections,  risk  assessments,  temporary 
relocations,  and  interim  control  of  lead- 
based  hazards  in  eligible  privately 
owned,  single  family  housing  units,  and 
multifamily  buildings  that  are  occupied 
by  low-income  families,  as  defined  by 
Section  3(b)(2)  of  the  Housing  Act  of 
1937.  Areas  with  the  highest  lead-based 
paint  abatement  needs  are  identified  as 
having:  (1)  The  highest  number  of  pre- 
1940  imits  of  rental  housing;  and  (2)  a 
disproportionately  high  number  of 
documented  cases  of  lead-poisoned 
children. 


Appendix  B  lists  additional  HUD- 
associated  housing  programs  that  meet 
the  definition  of  eligible  housing  under 
this  program. 

(1)  Because  lead-based  paint  is  a 
national  problem,  these  funds  will  be 
awarded  to  programs  which: 

(a)  Maximize  the  combination  of 
children  protected  from  lead  poisoning 
and  housing  units  where  lead  hazards 
are  controlled; 

(b)  Target  lead  hazard  control  efforts 
at  housing  in  which  children  are  at 
greatest  risk  of  lead  poisoning; 

(c)  Stimulate  cost-effective 
approaches  that  can  be  replicated; 

(d)  Emphasize  lower  cost  methods  of 
hazard  control; 

(e)  Build  local  capacity  to  safely  and 
effectively  address  lead  hazards  during 
lead  hazard  control,  renovation, 
remodeling,  and  maintenance  activities; 
and 

(f)  Affirmatively  further  fair  housing 
and  environmental  justice. 

(2)  The  objectives  of  this  program 
include: 

(a)  Implementation  of  a  national 
strategy,  as  defined  in  Title  X  of  the 
Housing  and  Community  Development 
Act  of  1992  (42  U.S.C.  4851  et  seq.) 
(Tide  X),  to  build  the  community's 
capacity  necessary  to  eliminate  lead- 
based  paint  hazards  in  housing,  as 
widely  and  quickly  as  possible  by 
establishing  a  workable  framework  for 
lead-based  paint  hazard  identification 
and  control; 

(b)  Mobilization  of  public  and  private 
resources,  involving  cooperation  among 
all  levels  of  government,  the  private 
sector,  and  grassroots  faith-based  or 
other  community-based  organizations  to 
develop  cost-effective  methods  for 
identifying  and  controlling  lead-based 
paint  hazards; 

(c)  Development  of  comprehensive 
commimity  approaches  which  result  in 
integration  of  all  community  resources 
(governmental,  grassroots  faith-based  or 
other  commimity -based,  and  private 
businesses)  to  address  lead  hazards  in 
housing; 

(d)  hitegration  of  lead-safe  work 
practices  into  housing  maintenance, 
repair,  weatherization,  rehabilitation, 
and  other  programs  that  will  continue 
after  the  grant  period  ends; 

(e)  Establishment  of  a  public  registry 
(listing)  of  lead-safe  housing  or 
inclusion  of  the  lead-safe  status  of 
properties  in  another  publicly  accessible 
address-based  property  information 
system  and  affirmatively  marketed  to 
families  with  yoimg  children;  and 

(f)  To  the  greatest  extent  feasible, 
promotion  of  job  training,  employment, 
and  other  economic  opportxmities  for 
low-income  and  minority  residents  and 
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businesses  that  are  owned  by  and/or 
employ  low-income  and  minority 
residents  as  defined  in  24  CFR  135.5 
(see  59  FR  33881,  June  30,  1994). 

(B)  Eligible  Applicants  and  Threshold 
Requirements.  (1)  To  be  eligible  to  apply 
for  funding  under  this  program,  the 
applicant  must  be  a  city,  coimty,  or 
similar  unit  of  local  government.  States 
and  Indian  Tribes  may  apply  on  behalf 
of  units  of  local  government  within  their 
jiuisdiction,  if  the  local  government 
designates  the  state  or  the  Indian  Tribe 
as  their  applicant.  Multiple  units  of  a 
local  government  (or  multiple  local 
governments)  may  apply  as  part  of  a 
consortiiun;  however,  you  must  identify 
a  lead  applicant  that  wUl  be  responsible 
for  ensiuing  compliance  with  all 
requirements  specified  in  this  NOFA.  If 
you  are  a  state  or  Tribal  applicant,  you 
must  have  a  Lead-Based  Paint 
Contractor  Certification  and 
Accreditation  Program  authorized  by 
the  Environmental  Protection  Agency 
(EPA).  You  may  submit  only  one 
application.  In  the  event  that  multiple 
applications  are  submitted,  this  will  be 
considered  a  technical  deficiency  and 
the  application  review  process  delayed 
until  you  notify  HUD  in  writing  which 
application  should  be  reviewed.  Your 
other  applications  will  be  returned 
unevaluated  (see  Section  Vni  of  the 
General  Section  of  the  SuperNOFA).  In 
addition,  if  you  or  any  member  of  yoiu 
consortium  also  applied  for  funding 
imder  the  recent  Fiscal  Year  2003  Lead 
Hazard  Control  Grant  Program  Notice  of 
Fimding  Availability,  you  must  discuss 
how  both  programs  will  operate 
concurrently  and  how  program 
activities  will  be  combined  to  achieve 
maximiun  benefits. 

(2)  Threshold  Requirements.  As  an 
eligible  applicant,  you  must  also  meet 
all  of  the  threshold  requirements  in 
Section  V(B)  of  the  General  Section  of 
the  SuperNOFA  as  well  as  the  specific 
threshold  requirements  listed  in  this 
subsection.  Applications  will  not  be 
rated  or  ranked  if  they  do  not  meet  the 
threshold  requirements. 

(a)  Applicants  must  report  the  total 
number  of  pre- 1940  rental  imits  within 
the  j\msdiction(s)  where  funds  will  be 
used  (data  from  the  2000  U.S.  Census 
are  acceptable).  Applicants  must  have  at 
least  3,200  pre-1940  rental  housing 
units  in  order  to  apply  under  this 
NOFA.  Appendix  C  includes  the  top 
100  areas  ranked  by  the  niunber  of  pre- 
1940  rental  housing  units  as  determined 
by  the  year  2000  U.S.  Census.  Failure  to 
provide  the  niunber  of  pre-1940  rental 
units  will  result  in  the  application  not 
being  evaluated. 

(b)  Provide  the  actual  number  of 
documented  cases  of  lead-poisoned 


children  residing  within  the  applicant's 
jurisdiction{s)  for  the  most  recent 
complete  calendar  year  and  identify  the 
source  of  the  data.  Data  prior  to  calendar 
year  2000  will  not  be  accepted.  States 
and  Inij^an  Tribes  must  report  the 
number  in  the  city,  county,  or  other  area 
where  funds  will  actually  be  used. 
Consortia  of  local  governments  must 
report  the  number  in  the  cities  or 
counties  making  up  the  consortium.  For 
the  purposes  of  this  application,  a 
"documented  case"  of  childhood  lead 
poisoning  is  a  child  under  six  years  of 
age  with  a  blood  lead  level  test  of  equal 
to  or  greater  than  10  micrograms  of  lead 
per  deciliter  of  blood,  which  was 
performed  by  a  medical  health  care 
provider.  The  actual  niunber  of 
documented  cases  (not  an  estimate) 
must  be  reported  to  HUD  in  order  to  be 
eligible  for  this  grant  program.  Do  not 
send  the  children's  names,  addresses,  or 
other  identifiers.  Failure  to  provide  this 
number  in  the  application  means  that 
the  application  will  not  bet  rated  or 
ranked. 

(3)  Consolidated  Plans.  (This 
requirement  does  not  apply  to  Native 
American  Tribes.) 

(a)  If  your  jurisdiction  has  a  current 
HUD-approved  Consolidated  Plan,  you 
must  submit,  as  an  appendix,  a  copy  of 
the  lead-based  paint  element  included 
in  the  approved  Consolidated  Plan.  If 
the  Analysis  of  Impediments  (AI) 
includes  references  to  lead-based  paint 
as  an  impediment  to  fair  housing,  this 
should  be  included  in  your  application 
as  well.  If  the  same  applicant  agency 
also  submitted  an  application  for  the 
recently  published  Fiscal  Year  2003 
Lead  Hazard  Control  Grant  Program 
Notice  of  Funding  Availability,  you  may 
refer  to  this  material  for  proof  of 
documentation  if  the  applicant  agencies 
are  the  same.  You  are  not  required  to 
resubmit  this  material  for  this  NOFA. 

(b)  If  your  jurisdiction  does  not  have 

a  currently  approved  Consolidated  Plan, 
but  it  is  odierwlse  eligible  for  this  grant 
program,  you  must  include  your 
jurisdiction's  abbreviated  Consolidated 
Plan,  which  includes  a  lead-based  paint 
hazard  control  strategy  developed  in 
accordance  with  24  CFR  91.235. 

(4)  EPA  Authorization.  If  you  are  a 
state  government  or  Indian  (Native 
American)  Tribal  government,  you  must 
have  an  EPA-authorized  Lead-Based 
Paint  Training  and  Certification 
Program  in  effect  on  the  applicaticm 
deadline  date  to  be  eligible  to  apply  for 
Lead  Hazard  Control  Grant  funds.  The 
approval  date  in  the  Federal  Register 
notice  published  by  the  EPA  will  be 
used  in  determining  the  Training  and 
Certification  status  of  the  applicant  state 


or  Indian  (Native  American)  Tribal 
government. 

'  (C)  Eligible  AcUviUes.  HUD  is 
interested  in  promoting  lead  hazard 
control  approaches  that  result  in  the 
reduction  of  this  health  threat  for  the 
maximum  number  of  low-income 
families  with  children  under  six  years  of 
age,  for  the  longest  period  of  time,  and 
that  demonstrate  techniques  which  are 
cost-effective,  efficient,  and  replicable 
elsewhere.  Activities  must  be  conducted 
in  compliance  with  HUD's  Lead-Safe 
Housing  Regulation,  24  CFR  part  35. 
Copies  of  this  Regulation  are  available 
fi-om  the  Office  of  Healthy  Homes  and 
Lead  Hazard  Control  website  at:  http:// 
www.hud.gov/offices/lead. 

(1)  Not  less  than  90  percent  of  the 
funds  made  available  shall  be  used 
exclusively  for  abatement  and/or 
interim  Controls  (with  clearance  testing), 
inspections,  risk  assessments,  and 
temporary  relocations.  These  include 
Direct  Project  Elements  (a)-(e)  that  you 
may  undertake  directly  or  through  sub- 
recipients: 

(a)  Performing  dust  testing, 
inspections,  and  risk  assessments  of 
eligible  housing  units  constructed  prior 
to  1978  to  determine  the  presence  of 
lead-based  paint  and/or  lead  hazards 
from  paint,  dust,  or  soil  through  the  use 
of  acceptable  testing  procedures.  All  test 
results  must  be  provided  to  the  owner 
of  the  unit,  together  with  a  notice 
describing  the  owner's  legal  duty  to 
disclose  the  results  to  tenants  and 
buyers. 

(b)  Conducting  lead  hazard  control 
activities  that  may  include  any 
combination  of  the  following: 

i.  Interim  controls  of  lead-based  paint 
hazards  including  lead-contaminated 
soil  in  housing  (that  must  include 
specialized  cleaning  techniques  to 
address  lead  dust,  according  to  the  HUD 
Guidelines,  located  at  httpj/ 
www.hud.gov/offices/lead/guidelines/ 
hudguidelines/index.cfm. 

11.  Abatement.  The  complete 
abatement  of  all  lead-based  paint 
hazards  in  a  unit  or  structiue  is 
acceptable  if  it  is  cost-effective  and  if 
prior  HUD  approval  is  obtained. 
Abatement  of  lead-contaminated  soil 
should  be  Umited  to  areas  with  bare  soil 
in  the  immediate  vicinity  of  the 
structiu^,  i.e.  dripline  or  foundation  of 
the  unit  being  treated,  and  children's 
play  areas. 

All  lead  hazards  identified  in  a 
housing  unit  enrolled  in  this  grant 
program  must  be  controlled  or 
eliminated  by  any  combination  of  these 
strategies. 

(c)  Carrying  out  temporary  relocation 
of  fanulies  and  individuals  during  the 
pwiod  in  which  hazard  control  is 
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conducted  and  until  the  time  the 
affected  unit  receives  clearance  for 
reoccupancy.  If  families  or  individuals 
are  temporarily  relocated  in  a  project 
which  utilizes  Community  Development 
Block  Grant  funds,  the  guidance  and 
requirements  of  24  CFR 
570.606(b)(2)(i)D(lH3)  must  be  met. 
HUD  recommends  you  review  these 
regulations  when  preparing  your 
proposal. 

(a)  Undertaking  minimal  housing 
rehabilitation  activities  that  are 
specifically  required  to  carry  out 
effective  hazard  control,  and  without 
which  the  hazard  control  could  not  be 
completed  and  maintained.  These  grant 
funds  may  be  used  for  lead  hazard 
control  work  done  in  conjunction  with 
other  housing  rehabilitation  programs. 
HUD  strongly  encourages  integration  of 
this  grant  program  vdth  housing 
rehabilitation,  maintenance, 
weatherization,  and  other  energy 
conservation  activities. 

(e)  Conducting  clearance  dust-wipe 
testing  and  laboratory  analysis  (the 
laboratory  must  be  recognized  by  the 
National  Lead  Laboratory  Accreditation 
Program  (NLLAP)  as  being  capable  of 
performing  lead  analyses  of  samples  of 
paint,  dust-wipes,  and/ or  soil). 

(2)  The  following  are  supporting 
Project  Elements  that  may  be 
undertaken  through  matching  or  other 
available  funds  only: 

(a)  Conducting  targeted  community 
awareness,  affirmative  marketing,- 
education  or  outreach  programs  on  lead 
hazard  control  and  lead  poisoning 
prevention  designed  to  increase  the 
ability  of  the  program  to  deliver  lead 
hazard  control  services  including 
educating  owners  of  rental  properties, 
tenants,  and  others  on  the  Residential 
Lead-Based  Paint  Hazard  ReductioU  Act. 
Lead-Safe  Housing  Regulation,  and 
applicable  provisions  of  the  Fair 
Housing  Act.  and  offering  educational 
materials  in  languages  other  than 
English,  when  needed,  and  providing 
training  on  lead-safe  maintenance  and 
renovation  practices  and  management. 
Upon  request,  this  also  would  include 
making  all  materials  available  in 
alternative  formats  to  persons  with 
disabilities  [e.g.,  Braille,  audio,  and 
large  type). 

(o)  Engineering  and  architectural 
activities  that  are  required  for,  and  in 
direct  support  of,  lead  hazard  control 
work. 

(c)  Procuring  liability  insurance  for 
lead-hazard  control  activities. 

(d)  Supporting  data  collection, 
analysis,  and  evaluation  of  grant 
program  activities.  This  includes 
compiling  and  delivering  such 
information  and  data  as  may  be  required 


by  HUD.  This  activity  is  separate  from 
administrative  costs. 

(e)  Purchasing  or  leasing  equipment 
having  a  per  unit  cost  under  $5,000. 

(f)  Purchasing  or  leasing  no  more  than 
two  X-ray  fluorescence  analyzersjor  use 
by  this  program,  if  not  already  available. 

(g)  Preparing  a  final  report  at  the 
conclusion  of  grant  activities. 

(3)  Support  Elements. 

(a)  Administrative  costs.  There  is  a  10 
percent  maximum  for  administrative 
costs  as  specified  in  Section  1011{j)  of 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (Title  X  of  the 
Housing  and  Conununity  Development 
Act  of  1992,  Public  Law  102-550). 
Additional  information  about  allowable 
administrative  costs  is  provided  in 
Appendix  B. 

(b)  Program  planning  and 
management  costs  of  sub-grantees  and 
other  sub-recipients. 

(D)  Ineligible  Activities.  You  may  not 
use  grant  funds  for: 

(1)  Purchase  of  real  property. 

(2)  Purchase  or  lease  of  equipment 
having  a  per  unit  cost  in  excess  of 
$5,000,  except  for  the  piuchase  of  X-ray 
fluorescence  analyzers. 

(3)  Chelation  or  other  medical 
treatment  costs  related  to  children  with 
elevated  blood  lead  levels.  Non-federal 
funds  used  to  cover  these  costs  may  be 
counted  as  part  of  the  required  matching 
contribution. 

(4)  Lead  hazard  control  activities  in 
publicly  owned  housing,  or  project- 
based  Section  8  housing  (This  housing 
stock  is  not  eligible  under  Section  1011 
of  the  Lead-Based  Paint  Hazard 
Reduction  Act). 

V.  Requirements 

Except  as  modified  in  this  section,  all 
the  requirements,  procedures,  and 
principles  listed  in  Section  V  of  the 
General  Section  of  the  SuperNOFA 
apply  to  this  program. 

(A)  Matching  Contribution.  You  must 
provide  a  matching  contribution  of  at 
least  25  percent  of  the  requested  grant 
sum.  This  may  be  in  the  form  of  cash, 
including  private  sector  funding,  or  in- 
kind  (non-cash)  contributions,  or  a 
combination  of  these  sources.  With  the 
exception  of  Community  Development 
Block  Grant  (CDBG)  funds.  Federal 
Revenue  Sharing  programs,  or  other 
programs  which  by  statute  allow  their 
funds  to  be  considered  local  funds  and 
therefore  eligible  to  be  used  as  matching 
funds,  federal  funds  may  not  be  used  to 
satisfy  the  required  25  percent  matching 
requirement.  Federal  funds  may  be 
used,  however,  for  contributions  above 
the  statutory  requirement. 


(B)  Program  Requirements.  The 
applicant  must  also  comply  with  the 
following: 

(1)  Work  Activities.  All  lead  hazard 
control  activities  must  be  conducted  in 
compliance  with  the  applicable 
requirements  of  HUD's  Lead-Safe 
Housing  Regulation,  24  CFR  part  35, 
and  as  clarified  in  HUD's  Interpretive 
Guidance  about  the  rule  located  at  http:/ 
/www.hud.gov/offices/Iead/guidelines/ 
leadsaferuh/index.cfm.  Activities  must 
also  comply  with  any  additional 
requirements  in  effect  under  a  state  or 
Tribal  Lead-Based  Paint  Training  and 
Certification  Program  that  has  been 
authorized  by  the  EPA  pursuant  to  40 
CFR  745.320. 

(2)  Direct  Lead  Hazard  Identification 
and  Control  Activities.  Not  less  than  90 
percent  of  the  funds  made  available 
shall  be  used  exclusively  for  abatement, 
inspections,  risk  assessments,  temporary 
relocations,  and  interim  control  of  lead- 
based  hazards. 

(3)  By  September  30,  2005,  a 
statewide  or  jurisdiction-wide  strategic 
plan  to  eliminate  childhood  lead 
poisoning  as  a  major  public  health 
problem  by  2010  (further  guidance  will 
be  provided  to  grantees  on  developing 
the  elimination  plan)  must  be  submitted 
to  HUD.  Applicants  are  encoiu^ged  to 
collaborate  with  grantees  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC),  which  are  also  now  required  to     • 
develop  such  local  plans.  At  a 
minimum,  the  plan  must  include  the 
following  elements: 

i.  Mission  Statement 

ii.  Piu-pose  and  Background  on  Lead 

Poisoning  Prevalence 
iii.  Goals.  Objectives,  and  Activities 
iv.  Evaluation  Plan 

(C)  Administrative  Costs.  There  is  a  10 
percent  maximum  for  administrative 
costs  as  specified  in  Section  101  l(j)  of 
the  Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (Title  X  of  the 
Housing  and  Community  Development 
Act  of  1992,  Public  Law  102-550). 
Additional  information  about  allowable 
administrative  costs  is  provided  in 
Appendix  B. 

(D)  Period  of  Performance.  The  period 
of  performance  is  42  months.  HUD 
reserves  the  right  to  approve  no  cost 
time  extensions  for  a  period  not  to 
exceed  12  months. 

(E)  Certified  and  Trained  Performers. 
Fimded  activities  must  be  conducted  by 
persons  qualified  for  the  activities 
according  to  24  CFR  part  35  (possessing 
certification  as  abatement  contractors, 
risk  assessors,  inspectors,  abatement 
workers,  or  sampling  technicians,  or 
others  having  been  trained  in  a  HUD- 
approved  course  in  lead-safe  work 
practices). 
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iF)  Coastal  Barrier  Resources  Act. 
Pursuant  to  the  Coastal  Barrier 
Resotirces  Act  (16  U.S.C.  3501).  you 
may  not  use  these  grant  funds  for 
properties  located  in  the  Coastal  Barrier 
Resources  System. 

(G)  Flood  Disaster  Protection  Act. 
Under  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001-4128),  you  may 
not  use  these  grant  funds  for  lead-based 
paint  hazard  control  of  a  building  or 
manufactured  home  that  is  located  in  an 
are&  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards 
unless: 

(1)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insiuance  Program  in 
accordance  with  the  applicable 
regulations  (44  CFR  parts  5^79),  or  less 
than  a  year  has  passed  since  FEMA 
notification  regarding  these  hazards; 
and 

(2)  Where  the  community  is 
participating  in  the  National  Flood 
Insurance  Program,  flood  insurance  on 
the  property  must  be  obtained  in 
accordance  with  section  102(a)  of  the 
Flood  Disaster  Protection  Act  (42  U.S.C. 
4012a(a)).  You  are  responsible  for 
assiu-ing  that  flood  insurance  is  obtained 
and  maintained  for  the  appropriate 
amount  and  term. 

(H)  National  Historic  Preservation 
Act  The  National  Historic  Preservation 
Act  of  1966  (16  U.S.C.  470)  and  the 
regulations  at  36  CFR  Part  800  apply  to 
the  lead-based  paint  hazard  control 
activities  that  are  undertaken  pursuant 
to  this  program.  HUD  and  the  Advisory 
Council  for  Historic  Preservation  have 
developed  an  optional  Model 
Agreement  for  use  by  grantees  and  State 
Historic  Preservation  Officers  in 
carrying  out  activities  under  this 
program.  The  Model  Agreement  may  be 
obtained  from  the  HUD  website  at: 
h  ttp  ://www.h  u  d.gov/offices/lead/ 
grantfrm/pgi/95_j06.pdf 

(I)  Waste  Disposal.  You  must  handle 
waste  disposal  according  to  the 
requirements  of  the  appropriate  local, 
state,  and  federal  regulatory  agencies. 
You  must  handle  disposal  of  wastes 
from  hazard  control  activities  that 
contain  lead-based  paint,  but  are  not 
classified  as  hazardous  in  accordance 
with  state  or  local  law  or  the  HUD 
Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Hazards  in 
Housing  (HUD  Guidelines).  The 
Guidelines  are  available  from  the  HUD 
website  at:  http://www.hud.gov/offices/ 
lead/guidelines/hudguidelines/ 
index.cfm. 

(J)  Worker  Protection  Procedures.  You 
must  observe  the  procedures  for  worker 
protection  established  in  the  HUD 


Guidelines,  as  well  as  the  requirements 
of  the  Occupational  Safety  and  Health 
Administration  (OSHA)  (29  CFR 
1926.62,  Lead  Exposure  in 
Construction),  or  applicable  state  or 
local  occupational  safety  and  health 
regulations,  whichever  are  most 
protective.  If  other  applicable 
requirements  contain  more  stringent 
requirements  than  the  HUD  Guidelines, 
the  more  rigorous  standards  shall  be 
followed. 

(K)  Prohibited  Practices.  You  must  not 
engage  in  the  following  prohibited 
practices: 

(1)  Open  flame  burning  or  torching; 

(2)  Machine  sanding  or  grinding 
without  a  high-efficiency  particulate  air 
(HEPA)  exhaust  control; 

(3)  Uncontained  hydro  blasting  or 
high-pressure  wash; 

(4)  Abrasive  blasting  or  sandblasting 
without  HEPA  exhaust  control; 

(5)  Heat  guns  operating  above  1,100 
degrees  Fahrenheit; 

(6)  Chemical  paint  strippers 
containing  methylene  chloride  or  other 
volatile  hazardous  chemicals  in  a  poorly 
ventilated  space;  and 

(7)  Dry  scraping  or  dry  sanding, 
except  scraping  in  conjunction  with 
heat  guns  or  around  electrical  outlets  or 
when  treating  no  more  than  two  square 
feet  in  any  one  interior  room  or  space, 
or  totaling  no  more  than  20  square  feet 
on  exterior  surfaces. 

(L)  Written  Policies  and  Procedures. 
You  must  have  clearly  established 
wrritten  policies  and  procedures  for 
eligibility,  program  marketing,  unit 
selection,  expediting  work  on  homes 
occupied  by  children  with  elevated 
blood  lead  levels,  and  all  phases  of  lead 
hazard  control,  including  risk 
assessment,  inspection,  development  of 
specifications,  pre-hazard  control  blood 
lead  testing,  financing,  relocation,  and 
clearance  testing.  Grantees, 
subcontractors,  sub-grantees,  sub- 
recipients,  and  their  contractors  must 
adhere  to  these  policies  and  procedures. 

(M)  Continued  Availability  of  Lead- 
Safe  Housing  to  Low-Income  Families. 
Units  in  which  lead  hazards  have  been 
controlled  imder  this  program  shall  be 
occupied  by  and/or  continue  to  be 
available  to  low-income  families  for  at 
least  three  years  as  required  by  Title  X 
(Section  1011).  You  must  maintain  a 
publicly  available  registry  (listing)  of 
units  in  which  lead  hazards  have  been 
controlled  and  ensure  that  these  units 
are  affirmatively  marketed  to  agencies 
and  families  as  suitable  housing  for 
families  with  children  under  six  years  of 
age.  The  grantee  must  also  notify  the 
owner  of  the  information  that  is 
collected  so  that  the  owner  will  comply 


with  disclosure  requirements  under  24 
CFR  part  35,  subpart  A. 

(N)  Testing.  In  developing  your 
application  budget,  include  costs  for 
lead  paint  inspection,  risk  assessment, 
and  clearance  testing  for  each  dwelling 
that  will  receive  lead  hazard  control,  as 
follows: 

(1)  General.  All  testing  and  sampling 
shall  conform  to  the  current  HUD 
Guidelines  and  federal,  state,  or  tribal 
regidations  developed  as  part  of  the 
appropriate  contractor  certification 
program  whichever  is  more  stringent.  It 
is  particularly  important  to  provide  this 
full  cycle  of  testing  for  lead  hazard 
control,  including  interim  controls. 
Testing  must  be  conducted  according  to 
the  HUD  Guidelines,  located  at  http:// 
www.hud.gov/offices/lead/guidelines/ 
hudguidelines/index.cfm,  and  the  EPA 
lead  hazard  standards  rule  at  40  CFR 
part  745.  All  test  results  must  be 
provided  to  the  owner  in  a  timely 
■fashion,  together  with  a  notice 
describing  the  owner's  legal  duty  to 
disclose  the  results  to  tenants  and 
buyers  under  24  CFR  part  35,  subpart  A. 

fa)  Lead-Based  Paint  and  Lead-Based 
Paint  Hazard  Identification.  A  combined 
inspection  and  risk  assessment  is 
required.  You  should  ensure  that  lead 
paint  inspection  and  risk  assessment 
reports  are  conducted  in  accordance 
with  established  protocols  and 
sufficient  to  support  hazard  control 
decisions. 

(b)  Clearance  Testing.  Clearance 
testing  shall  be  completed  in  accordance 
with  Chapter  15  of  the  HUD  Guidelines 
and  the  EPA  lead  hazards  standards  rule 
at  40  CFR  part  745  for  abatement 
projects  and  the  Lead-Safe  Housing 
Regulation  (24  CFR  part  35)  for  lead 
hazard  control  activities  or  other 
abatement.  The  clearance  standards 
shall  be  the  more  restrictive  of  those  set 
by  the  local  jurisdiction  or  by  EPA  or 
HUD. 

(c)  Blood  lead  testing.  Before  lead 
hazard  control  work  begins,  each 
occupant  who  is  under  six  years  of  age   . 
should  be  tested  for  lead  poisoning 
within  the  six  months  preceding  the 
housing  intervention.  Any  child  with  an 
elevated  blood  lead  level  must  be 
referred  for  appropriate  medical  follow- 
up.  The  standards  for  such  testing  are 
described  in  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
publications  Preventing  Lead  Poisoning 
in  Young  Children  (1991),  and 
Screening  Young  Children  for  Lead 
Poisoning:  Guidance  for  State  and  Local 
Public  Health  Officials  (1997). 

(O)  Cooperation  with  Related 
Research  and  Evaluation,  (a)  You  shall 
cooperate  fully  with  any  research  or 
evaluation  sponsored  by  HUD,  CDC, 
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EPA  or  other  government  agency  and 
associated  with  this  grant  program, 
including  preservation  of  project  data 
and  records  and  Compiling  requested 
information  in  formats  provided  by  the 
researchers,  evaluators,  or  HUD.  This 
may  also  include  the  compiling  of 
certain  relevant  local  demographic, 
dwelling  unit,  and  participant  data  not 
contemplated  in  your  original  proposal. 
Participant  data  shall  be  subject  to 
Privacy  Act  protection. 

(b)  If  your  program  includes 
conducting  research  involving  human 
subjects  in  a  manner  which  requires 
Institutional  Review  Board  (IRB) 
approval  and  periodic  monitoring, 
address  how  you  will  obtain  such 
approval  and  your  monitoring  plan 
(before  you  can  receive  funds  from  HUD 
for  activities  that  require  IRB  approval, 
you  must  provide  an  assurance  that 
your  study  has  been  reviewed  and 
approved  by  an  IRB  and  evidence  of 
your  organization's  institutional 
assurance).  Describe  how  you  will 
provide  informed  consent  (e.g..  from  the 
subjects,  their  parents,  or  their 
guardians,  as  applicable)  to  help  ensure 
their  understanding  of.  and  consent  to. 
the  elements  of  informed  consent,  such 
as  the  purposes,  benefits,  and  risks  of 
the  research.  Describe  how  this 
information  will  be  provided  and  how 
the  consent  will  be  collected.  For 
example,  describe  your  use  of  "plain 
language"  forms,  flyers,  and  verbal 
scripts,  and  how  you  plan  to  work  with 
families  with  limited  English 
proficiency  or  primary  languages  other 
than  English,  and  with  families 
including  persons  with  disabilities. 

(P)  Data  collection.  You  will  be 
required  to  collect  and  maintain  the 
data  necessary  to  document  th^various 
lead  hazard  control  methods  used  and 
the  cost  of  these  methods. 

(Q)  Section  3  Employment 
Opportunities.  Please  see  Section  V(E) 
of  the  General  Section  of  the 
SuperNOFA.  The  requirements  of 
Section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  are  applicable 
to  this  program. 

(R)  Replacing  Existing  Resources. 
Funds  received  under  this  grant 
program  shall  not  be  used  to  replace 
existing  community  resources  dedicated 
to  any  ongoing  project. 

(S)  Certifications  and  Assurances. 
You  must  include  the  certifications  and 
assurances  listed  in  Section  I  of  the 
General  Section  of  the  SuperNOFA  with 
yeur  application. 

(T)  Davis-Bacon  Act.  The  Davis-Bacon 
Act  does  not  apply  to  this  program. 
However,  if  you  use  grant  funds  in 
conjimction  with  other  federal  programs 
in  which  Davis-Bacon  prevailing  wage 


rates  apply,  then  Davis-Bacon 
provisions  would  apply  to  the  extent 
required  under  the  other  federal 
programs. 

(U)  Conducting  Business  in 
Accordance  with  HUD  Core  Values  and 
Ethical  Standards.  If  awarded  assistance 
under  this  NOFA,  you  will  be  required, 
prior  to  entering  into  a  new  or  modified 
grant  agreement  with  HUD,  to  submit  a 
copy  of  your  code  of  conduct  and 
describe  the  methods  you  will  use  to 
ensure  that  all  officers,  employees,  and 
agents  of  your  organization  are  aware  of 
your  code  of  conduct  [see  SectionV(B) 
of  the  General  Section  of  the 
SuperNOFA  for  information  about 
conducting  business  in  accordance  with 
HUD's  core  values  and  ethical 
standards). 

(V)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses.  HUD  is  committed  to 
ensuring  that  small  businesses,  small 
disadvantaged  businesses,  and  women- 
owned  businesses  participate  fully  in 
HUD's  direct  contracting  and  in 
contracting  opportunities  generated  by 
HUD  grant  funds.  Too  often,  these 
businesses  still  experience  difficulty 
accessing  information  and  successfully 
bidding  on  federal  contracts.  HUD 
regulations  at  24  CFR  85.36(e)  require 
recipients  of  assistance  (grantees  and 
sub-grantees)  to  take  all  necessary 
affirmative  steps  in  contracting  for 
purchase  of  goods  or  services  to  assure 
that  minority  firms,  women's  business 
enterprises,  and  labor  surplus  area  firms 
are  used  when  possible.  Affirmative 
steps  shall  include: 

(1)  Placing  qualified  small  and 
minority  businesses  and  women's 
business  enterprises  on  solicitation  lists; 

(2)  Assuring  that  small  and  minority 
businesses,  and  women's  business 
enterprises  are  solicited  whenever  they 
are  potential  sources; 

(3)  Dividing  total  requirements,  when 
economically  feasible,  into  smaller  tasks 
or  quantities  to  permit  maximum 
participation  by  small  and  minority 
businesses,  and  women's  business 
enterprises; 

(4)  Establishing  delivery  schedules, 
where  the  requirement  permits,  which 
encoiu-age  participation  by  small  and 
minority  businesses,  and  women's 
business  enterprises; 

(5)  Using  the  services  and  assistance 
of  the  Small  Business  Administration 
(SB A),  and  the  Minority  Business 
Development  Agency  of  the  Department 
of  Commerce;  and 

(6)  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let,  to  take  the 
affirmative  steps  listed  in  paragraphs 
(e)(2)(i)  through  (v)  above. 


(W)  Proposed  Exceptions  to  HUD 
Requirements.  Proposed  methods  that 
differ  from  HUD's  Lead  Safe  Housing 
Rule  will  be  considered  on  their  merits 
through  a  separate  HUD  review  and 
approval  process  after  the  grant  award  is 
made  and  a  specific  justification  has 
been  presented.  HUD  may  consult  with 
experts  from  both  the  public  and  private 
sectors.  HUD  will  not  approve  methods 
that,  in  HUD's  opinion,  involve  a 
lowering  of  standards  that  have  the 
potential  to  adversely  affect  the  health 
of  residents,  contractors  or  workers,  or 
the  environment. 

VI.  Application  Selection  Process 

(A)  Rating  and  Ranking.  Please  see 
Section  VI  (B)  of  the  General  Section  of 
the  SuperNOFA.  Only  those 
applications  that  meet  the  threshold 
review  requirements  will  be  rated  and 
ranked.  HUD  intends  to  fund  the  highest 
ranked  applications  within  the  limits  of 
funding.  In  addition,  the  work  plan  and 
budget  submitted  in  response  to  this 
NOFA  will  be  evaluated  as  part  of  the 
rating  and  ranking  process. 

(1)  Adjustments  to  Funding.  See 
Section  VI  (F)  of  the  General  Section  of 
the  SuperNOFA  for  additional 
information. 

(a)  HUD  reserves  the  right  to  fund  an 
amount  different  than  the  full  amount 
requested  in  your  application  to  ensure 
the  fair  distribution  of  funds  and  ensure 
that  the  purposes  or  requirements  of  this 
progreun  are  met. 

(b)  HUD  will  not  fund  any  portion  of 
your  application  that  is  not  eligible  for 
funding  under  specific  program 
statutory  or  regulatory  requirements  or 
does  not  meet  the  requirements  of  this 
NOFA.  Only  the  eligible  portions  of 
your  application  may  be  funded. 

(B)  Factors  for  Award  Used  to 
Evaluate  and  Rate  Applications.  The 
factors  for  rating  and  ranking  applicants, 
and  maximum  points  for  each  factor,  are 
stated  below.  Each  applicant  shall 
submit  a  detailed  work  plan  and 
strategy  that  demonstrates  adequate 
capacity.  Applications  will  be  evaluated 
based  on  the  criteria  below.  The 
maximum  number  of  points  to  be 
awarded  will  be  100. 

(1)  HUD  is  encouraging  applicants  to 
undertake  specific  activities  that  will 
assist  the  Department  in  implementing 
its  policy  priorities.  HUD's  Strategic 
Goals  and  Policy  Priorities  are  outlined 
in  Section  11  of  the  General  Section  of 
the  SuperNOFA.  Activities  that  promote 
economic  opportunities  for  low-income 
persons  support  HUD's  policy  priority 
for:  Improving  the  Quality  of  Life  in  Our 
Nation's  Communities.  An  applicant 
will  be  awarded  one  point  under  Rating 
Factor  3  (A)  (3):  Economic 
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Opportunities  for  activities  undertaken 
that  specifically  address  this  policy 
priority.  Activities  that  promote  the 
participation  of  grassroots  faith-based  or 
other  community  organizations  support 
HUD's  policy  priority  for:  Providing  Full 
and  Equal  Access  to  Gmssroots  Faith- 
Based  or  Other  Community-Based 
Organizations.  An  applicant  will  be 
awarded  one  point  imder  Rating  Factor 
3  (A)  (4):  Lead  Hazard  Control  Outreach 
<^nd  Community  Private  Sector 
revolvement  for  activities  undertaken 
that  specifically  addresses  this  policy 
priority.  The  maximum  number  of 
points  to  be  awarded  is  100.  A 
EJiinimum  score  of  75  is  required  for 
fundable  applications. 


1 


Rating  factor 


Capacity  of  the  Applicant  and 
Relevant  Organizational  Experi- 
ence   

Demonstrated    Need/Extent   of 

the  Problem 

Soundness  of  Approach/Work 
Plan/Budget 


Max- 
imum 
points 


Total 


30 
15 
55 


100 


Rating  Factor  1 :  Capacity  of  the 
Applicant  and  Relevant  Organizational 
Experience  (30  points) 

This  factor  addresses  your 
o^anizational  capacity  necessary  to 
successfully  implement  the  proposed 
activities  in  a  timely  manner.  The  rating 
of  the  "applicant"  or  the  "applicant's 
stafr*  for  technical  merit  or  threshold 
compliance,  unless  otherwise  specified, 
includes  any  grassroots  faith-based  or 
other  commimity-based  organizations, 
sub-contractors,  consultants,  sub- 
recipients,  and  members  of  consortia 
that  are  firmly  committed  to  your 
pioject.  In  rating  this  factor.  HUD  will 
consider: 

(1)  The  applicant's  recent,  relevant, 
and  successful  demonstrated  experience 
(including  governmental,  parent  groups, 
and  grassroots  faith-based  or  other 
community-based  partners)  to  undertake 
eligible  program  activities.  The 
applicant  must  describe  the  knowledge 
and  experience  of  the  current  or 
proposed  overall  project  director  and 
day-to-day  program  manager  in 
planning  and  managing  large  and 
complex  interdisciplinary  programs, 
especially  involving  housing 
rehabilitation,  public  health,  or 
environmental  programs.  The  applicant 
must  demonstrate  that  it  has  sufficient 
personnel  or  will  be  able  to  retain 
qualified  experts  or  professionals,  and 
be  prepared  to  perform  lead  hazard 
evaluation,  lead  hazard  control 


intervention  work,  and  other  proposed 
activities  within  120  days  of  the 
effective  date  of  the  grant  award.  HUD 
reserves  the  right  to  terminate  the  grant 
if  sufficient  personnel  or  qualified 
experts  are  not  retained  within  these 
120  days.  In  the  narrative  response  for 
this  factor,  you  should  include 
information  on  your  program  staff,  their 
experience  and  commitment  to  the 
program,  salary  information,  and 
position  titles.  Resumes  (for  up  to  three 
key  personnel)  or  position  descriptions 
for  those  key  personnel  to  be  hired,  and 
a  clearly  identified  organizational  chart 
for  the  lead  hazard  control  grant 
program  effort  (and  for  the  overall 
organization)  must  be  included  in  an 
appendix.  Indicate  the  percentage  of 
time  that  key  personnel  will  devote  to 
your  project  (see  Appendix  A  of  this 
NOFA  for  Sample  Worksheet  1-Key 
Personnel).  The  applicant's  day-to-day 
program  manager  must  be  experienced 
in  the  management  of  housing 
rehabilitation  or  lead  hazard  control, 
childhood  lead  poisoning  prevention,  or 
similar  work  involving  project 
management.  Ideally,  the  program 
manager  should  be  available  at  the 
inception  of  the  program  in  order  to 
implement  this  comprehensive  program 
within  the  120-day  perigd  after  the 
effective  date  of  the  grant  award.  The 
applicant  should  provide  a  description 
of  any  previous  experience  in  enrolling 
units  and  in  completing  lead  hazard 
control  work,  housing  rehabilitation,  or 
other  work  in  a  timely  and  effective 
manner.  Describe  how  any  other 
principal  components  of  your  agency, 
other  public  entities,  or  other 
organizations  will  participate  in 
implementing  or  otherwise  supporting 
or  participating  in  the  grant  program. 
You  may  demonstrate  capacity  by 
thoroughly  describing  your  prior 
experience  in  initiating  and 
implementing  lead  hazard  control 
efforts  and/or  related  environmental, 
health,  or  housing  projects.  You  should 
indicate  how  this  prior  experience 
would  be  used  in  carrying  out  your 
proposed  comprehensive  Lead  Hazard 
Reduction  Demonstration  Grant 
Program. 

(2)  If  the  applicant  received  previous 
HUD  Lead-Based  Paint  Hazard  Control 
Grant  funding,  this  past  experience  will 
be  evaluated  in  terms  of  cumulative 
progress  and  achievements  under  the 
previous  grant{s).  Where  the  applicant 
has  received  multiple  HUD  Lead  Hazard 
Control  Grants,  performance  under  the 
most  recent  grant  award  will  be 
primarily  evaluated.  If  you  are  a  current 
or  prior  grantee,  you  must  provide  the 
detail  necessary  to  assure  HUD  that  you 


will  implement  the  proposed  work 
immediately  and  perform  it 
conciurently  with  existing  lead  hazard 
control  grant  work.  The  applicant  must 
provide  a  description  of  its  progress  and 
performance  in  implementing  the  most 
recent  grant  award  including  the  total 
niunber  of  housing  units  enrolled, 
assessed,  in  progress,  and  completed 
and  cleared  as  of  the  most  recent 
calendar  quarter. 

Rating  Factor  2:  Demonstrated  Need/ 
Extent  of  the  Problem  (15  points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  the  proposed 
program  to  address  a  documented 
problem  related  to  lead-based  paint  and 
lead-based  paint  hazards  in  your 
identified  target  area(s).  An  applicant 
will  be  scored  in  this  rating  factor  based 
on  their  documented  need  as  evidenced 
by  thorough,  credible,  and  appropriate 
data  and  information.  The  evaluation 
will  be  based  only  on  the  applicant's 
documentation  of  the  data  requested. 
The  data  submitted  in  response  to  this 
rating  factor  will  be  verified  using  data 
available  from  the  Census  and  in 
cooperation  with  the  Centers  for  Disease 
Control  and  Prevention. 

(l)Provide  the  actual  number  of 
documented  cases  of  lead-poisoned 
children  residing  within  the  applicant's 
jurisdiction  for  the  most  recent 
complete  calendar  year  and  identify  the 
source  of  the  data.  Data  prior  to  calendar 
year  2000  will  not  be  accepted.  States 
must  report  the  number  in  the  city, 
county,  or  other  area  where  funds  will 
actually  be  used.  Consortia  of  local 
governments  must  report  the  number  in 
the  cities  or  counties  making  up  the 
consortium.  For  the  purposes  of  this 
application,  a  "documented  case"  of 
childhood  lead  .poisoning  is  a  child   .     * 
under  six  years  of  age  with  a  blood  lead 
level  test  of  equal  to  or  greater  than  10 
micrograms  of  lead  per  deciliter  of 
blood,  which  was  performed  by  a 
medical  health  care  provider.  The  actual 
number  of  documented  cases  (not  an 
estimate)  must  be  reported  to  HUD  in 
order  to  be  eligible  for  this  grant 
program.  Do  not  send  the  children's 
names  or  addresses  or  other  identifiers. 
Failure  to  provide  this  number  in  the 
application  means  that  the  application 
will  not  be  rated  or  ranked.  Points  will 
be  awarded  based  on  the  charts  below. 


Points  awarded 


Pre- 1940  units  of 
rental  housing 


<  5,000 

5.000-15,000 

15,001-25,000 

25.001-35,000 

>  35.001 
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Points  awarded 

Number  of  docu- 
mented cases  of 
lead-poisoned 
children 

2 

4 

6 ..... 

8 

10 ; 

<100 

100-249 

250-499 

500-999 

>  1,000 

Rating  Factor  3:  Soundness  of  Approach 
/Work  Plan  /Budget  (55  points) 

This  factor  addresses  the  quality  and 
cost-effectiveness  of  yoiu-  proposed 
work  plan.  Applicants  should  develop  a 
work  plan  that  includes  specific, 
measiuable,  and  time-phased  objectives 
for  each  major  program  activity.  The 
applicant's  work  plan  should  reflect 
benchmark  standards  for  production, 
expenditures,  and  other  activities  that 
have  been  developed  by  the  Office  of 
Healthy  Homes  and  Lead  Hazard 
Control.  These  benchmark  standards,  as 
well  as  policy  guidance  on  developing 
work  plans  have  been  included  in  the 
Appendices  A  and  B  to  this  NOFA  and 
are  available  at  the  HUD  website  at: 
http://www.hud.gov/offices/lead/Ihc/ 
pgi/index.cfm.  This  policy  guidance 
provides  a  sample  format  and  outline 
for  developing  a  Lead  Hazard  Reduction 
Demonstration  Grant  Program  Work 
Plan.  In  addition,  applicants  are  also 
required  to  complete  the  HUD  Program 
Outcome  Logic  Model  (HUD-96010) 
included  in  Appendix  D  of  this  NOFA. 
The  Logic  Model  is  to  be  used  by 
grantees  to  assess  their  own 
performance. 

(1)  An  applicant  is  to  identify  and 
describe  specific  methods,  measiues, 
and  tools  that  you  will  use  (in  addition 
to  HUD  reporting  requirements)  to 
measure  progress,  evaluate  program 
effectiveness,  and  identify  program 
changes  necessary  to  improve 
performance.  Describe  how  you  will 
obtain,  document,  and  report  the 
information.  In  evaluating  this,  HUD 
will  consider  how  you  have  described 
outcome  measures  and  benefits  of  your 
program  including: 

(a)  How  your  program  will  be  held 
accountable  for  meeting  program  goals, 
objectives,  and  the  actions  undertaken 
in  implementing. the  grant  program. 
Applicants  should  provide  a  description 
of  the  mechanism  to  assess  progress  and 
track  performance  in  meeting  the  goals 
and  objectives  outlined  in  the  work 
plan.  Applicants  should  provide 
assurances  that  work  plans  and 
performance  measiu-es  developed  for  the 
program  will  assist  intended 
beneficiaries,  and  that  work  will  be 
conducted  in  a  timely  and  gost-effective 
manner. 


(b)  Applicants  should  describe  the 
proposed  activities  and  provide  HUD 
with  measurable  outcome  results  to  be 
achieved  with  the  requested  funds. 
Measurable  outcome  results  should  be 
stated  in  terms  relevant  to  the  pmpose 
of  the  program  funds  as  a  direct  result 
of  the  work  performed  within  the 
performance  period  of  the  grant  [e.g., 
estimated  number  of  units  to  be  made 
lead-safe,  estimated  number  of  children 
living  in  units  made  lead-safe,  and  the 
basis  for  these  estimates). 

Each  proposed  activity  must  be 
eligible  as  described  in  the  NOFA  and 
meet  statutory  requirements  for 
assistance  to  low-  and  very  low-income 
persons. 

(A)  Lead  Hazard  Control  Work  Plan 
Strategy  (40  points).  Describe  your  work 
plan  goals  and  specific  time-phased 
strategy  to  complete  work  under  the 
grant  within  the  42-month  period  of 
performance  for  your  lead  hazard 
control  grant  program.  You  should 
provide  information  on: 

(1)  Implementing  a  Lead  Hazard 
Control  Program.  Describe  how  you  will 
implement  the  strategy  for  your 
proposed  lead  hazard  control  program. 
The  description  must  include 
information  on: 

(a)  How  the  project  will  be  organized, 
managed,  and  staffed.  You  must  also 
identify  the  specific  steps  that  will  be 
taken  to  train  and  ensure  the  availability 
of  enough  lead-based  paint  contractors 
and  workers  to  conduct  lead  hazard 
control  interventions,  and  to  perform 
other  program  activities.  In  addition,  a 
detailed  description  of  the  selection 
process  for  sub-grantees,  subcontractors 
or  sub-recipients,  and  how  assistance 
and  funding  will  flow  from  the  grantee 
to  those  who  will  actually  perform  the 
work  under  the  grant. 

(b)  The  overall  number  of  eligible 
privately  owned  housing  units 
scheduled  for  lead  hazard  control 
intervention  work  and  the  strategy  for 
their  identification,  selection, 
prioritization,  and  enrollment  in  the 
selected  target  area(s).  Discuss  the 
eligibility  criteria  for  unit  selection  and 
how  the  program  will  identify  units  that 
meet  these  criteria.  Explain  how 
referrals  of  eligible  units  will  be 
obtained  from  childhood  lead  poisoning 
prevention  programs,  other  health  care 
or  housing  agencies,  or  health  providers 
that  serve  children.  Explain  how  you 
would  target  resources  to  maximize  the 
return  on  investment  from  grant 
funding.  As  funding  is  a  constraint  for 
this  program,  it  is  imperative  to 
maximize  the  impact  of  grant  dollars. 
Include  in  this  discussion  your 
proposed  technical  approach  and  how 
this  choice  addresses  local  conditions 


and  needs  as  well  as  attempting  to 
maximize  the  number  of  children 
protected  from  lead  hazards.  As  there 
are  a  variety  of  reduction  techniques 
that  grantees  can  apply  to  lead  hazards, 
it  is  important  that  HUD  be  able  to 
assess  the- effectiveness  of  grantees' 
choice  of  technical  strategy.  Also 
discuss  how  referrals  are  made  from  the 
Section  8/Housing  Choice  Voucher 
programs  and  other  agencies  that 
provide  housing  assistance  to  low- 
income  households  with  children 
including  CDBG,  HOME  Investment 
Partnerships  Program-funded  housing 
programs,  or  other  sources.  (Include  as 
attachments  any  referral  agreements, 
commitment  letters  or  other  documents 
from  other  entities  that  describe  their 
participation  recruiting  eligible  units  in 
your  program.) 

(c)  The  degree  to  which  the  work  plan 
focuses  on  eligible  privately  owmed 
housing  units  occupied  by  low-income 
families  with  children  under  six  years  of 
age.  Describe  your  planned  approaches 
to  control  lead  hazards  in  vacant  and/ 

or  occupied  units  before  children  are 
poisoned  and  your  plans  to  ensure  that 
the  program  will  continue  to 
affirmatively  market  and  match  these 
imits  made  lead-safe  with  low-income 
families  with  children  under  six  years  of 
age  in  the  future.  Discuss  strategies  to 
control  lead  hazards  in  units  where 
children  have  akeady  been  identified 
with  an  elevated  blood  lead  level  (EEL), 
including  your  process  for  referring  and 
tracking  children  with  EBLs,  and  your 
capacity  to  rapidly  complete  lead 
hazard  control  work  in  their  units. 
Provide  estimates  of  the  number  of  low- 
income  children  you  will  assist  through 
this  program. 

(d)  Discuss  the  lead  hazard  control 
financing  strategy,  including  eligibility 
requirements,  terms,  conditions,  dollar 
limits,  and  amounts  available  for  lead 
hazard  control  work.  Applicants  must 
also  describe  how  the  program  will 
recapture  grant  funds  in  the  event  that 

a  recipient  of  grant  funds  fails  to  comply 
with  any  terms  and  conditions  of  the 
financing  arrangement  (e.g. 
affordability,  sale  of  property,  etc.).  You 
must  discuss  the  way  assistance  from 
the  grant  funds  will  be  administered  to 
or  on  behalf  of  property  owners  (e.g.  use 
of  grants,  deferred  loans  and/or 
forgivable  loans  and  the  basis  and 
schedule  for  forgiveness,  and  the  role  of 
other  resources,  such  as  private  sector 
financing).  You  should  identify  the 
entity  that  will  administer  the  financing 
process  and  describe  how  coordination 
and  payment  between  the  program  and 
contractors  performing  the  work  will  be 
accomplished.  Describe  matching 
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requirements,  if  any,  proposed  for 
assistance  to  rental  property  owners. 

(e)  Describe  how  your  proposed 
program  will  satisfy  the  stated  needs  in 
the  Consolidated  Plan  or  Indian 
Housing  Plan  and  eliminate 
impediments  identified  in  the  Analysis 
of  Impediments  (AI).  Also  describe  how 
your"  proposed  program  will  further  and 
support*  the  policy  priorities  of  the 
Department:  including  promoting 
healthy  homes  and  the  quality  of 
housing. 

(2)  Technical  Approach/Performance. 
Describe  your  process  for  the  conduct  of 
lead  hazard  evaluation  (risk  assessments 
and/or  inspections)  in  units  of  eligible 
privately  owned  housing  to  confirm  that 
there  are  lead-based  paint  hazards  in  the 
housing  units  where  lead  hazard  control 
is  undertaken  (see  the  Appendix  A  of 
this  NOFA  for  Sample  Worksheet  2). 
(a)  Describe  yoiu  testing  methods, 
schedule,  and  costs  for  risk  assessments, 
paint  inspections,  and  clearance 
examinations  to  be  used.  If  you  propose 
to  use  a  more  restrictive  standard  than 
the  HUD/EPA  thresholds  (e.g.,  less  than 
0.5  percent  or  1.0  mg/square  centimeter 
for  lead  in  paint,  or  less  than  40,  250, 
400  ng/square  foot  for  lead  in  dust  on 
floors,  sills  and  troughs,  respectively); 
or  400  ppm  in  bare  soil  in  children's 
pky  areas  and  1200  ppm  for  bare  soil 
in  the  rest  of  the  yard),  identify  the 
standard{s)  that  will  be  used.  All  testing 
shall  be  performed  in  accordance  with 
applicable  regulations. 

(b)  Describe  the  lead  hazard  control 
methods  and  strategies  you  will 
undertake  and  the  number  of  units  you 
will  treat.  In  cases  where  only  a  few 
surfaces  have  lead  hazards  in  a  specific 
unit  and  complete  abatement  of  all  lead 
paint  is  cost-effective,  the  applicant 
must  provide  a  detailed  rationale  for 
selecting  complete  abatement  as  a 
strategy.  Provide  an  estimate  of  the  per 
unit  costs  (and  a  basis  for  those 
estimates)  and  a  schedule  for  initiating 
and  completing  lead  hazard  control 
work  in  the  selected  units.  Discuss 
efibrts  to  incorporate  cost-effective  lead 
hazard  control  methods.  Explain  your 
cost  estimates,  providing  detail  on  how 
the  estimates  were  developed,  with 
particular  references  to  cost 
effectiveness. 

(c)  Schedule.  Provide  a  realistic 
schedule  for  completing  key  activities, 
by  quarter,  so  that  all  activities  can  be 
completed  within  the  period  of 
performance  of  the  grant.  Key 
production  activities  include  enrollment 
of  units,  paint  inspections/risk 
assessments,  and  completion/clearance 
of  units.  When  developing  the 
application,  the  applicant  shall  take  into 
consideration  previous  experience  and 


performance  in  administering  similar 
kinds  of  lead  hazard  control  or 
rehabilitation  programs. 

(d)  Time  frames.  Describe  the 
estimated  elapsed  time  fiame  for 
treating  a  typical  unit  that  will  receive 
lead  hazard  control,  including  referral/ 
intake,  enrollment  (qualification  of  the 
unit  as  eligible),  combined  paint 
inspection/risk  assessments,  preparation 
of  specifications  or  work  write-up, 
selection  of  the  contractor,  lead  hazard 
control  intervention  work  activities, 
quality  control  and  monitoring  of  work 
activities,  and  clearance.  The  time  frame 
should  include  an  estimate  of  the  staff 
and  contractor  time  required  to  treat  a 
typical  unit  that  will  receive  lead  hazard 
control.  Describe  the  schedule  for 
emergency  referrals  (e.g.  unit  occupied 
by  a  child  under  six  years  of  age  with 
an  elevated  blood  lead  level).  List  the 
number  of  units  projected  in  each  of  the 
following  categories:  lead-based  paint 
inspections/risk  assessments,  hazard 
control,  and  clearance  inspections. 

(e)  Workflow  and  Production  Control. 
Provide  guidelines-and/or  flowcharts 
showing  agency/partner  responsibilities 
for  each  step  in  the  process  (from  intake 
to  clearance)  and  describe/show  how 
coordination  and  hand-offs  will  be 
handled.  Discuss  how  the  actual 
production  status  of  units,  from  intake 
to  final  clearance,  will  be  monitored, 
and  how  and  when  production 
bottlenecks  will  be  identified,  remedied, 
and  monitored. 

(f)  Describe  your  contracting  process, 
including  development  of  specifications 
or  adoption  of  existing  specifications  for 
selected  lead  hazard  control  methods. 
Describe  the  management  processes  you 
will  use  to  ensure  the  cost-effectiveness 
of  your  lead  hazard  control  methods. 
Yoiu  application  must  include  a 
discussion  of  the  contracting  process  for 
the  conduct  of  lead  hazard  control 
activities  in  the  selected  units,  and 
requirements  for  coordination  among 
lead  hazard  control,  rehabilitation, 
weatherization,  and  other  contractors. 

(g)  Describe  your  plan  for  occupant 
protection  or  the  temporary  relocation 
of  the  occupants  of  units  selected  for 
lead  hazard  control  work.  Describe  any 
plan  to  avoid  overnight  relocation  in 
small-scale  projects  consistent  with  24 
CFR  35.1345(a)(2)  and  HUD's 
Interpretive  Guidance  of  24  CFR  part  35, 
including  J24,  R18,  and  Rl9  (see  http:/ 
/www.hud.gov/offices/lead/guidelines/ 
ieadsaferule/index.cfm).  Your  work 
plan  should  address  the  use  of  safe 
houses  and  other  temporary  housing 
arrangements,  storage  of  household 
goods,  stipends,  incentives,  etc.  If 
families  or  individuals  are  temporarily 
relocated  in  a  project  which  utilizes 


Commimity  Development  Block  Grant 
funds,  the  guidance  and  requirements  of 
24  CFR  570.606(b)(2)(i)D(lH3)  must  be 
met.  HUD  recommends  you  review 
these  regulations  when  preparing  your 
proposal. 

(h)  Describe  your  strategy  for 
involving  neighborhood  or  grassroots 
faith-based  or  other  community-based 
organizations  in  your  proposed 
activities.  Priority  activities  should 
include  increasing  the  enrollment  of 
eligible  privately  owned  housing  units 
to  receive  lead  treatments,  but  may  also 
include  inspection  (including  dust  lead 
testing)  and  the  conduct  of  lead  hazard 
control  activities.  HUD  vdll  evaluate  the 
proposed  level  of  substantive 
involvement  of  such  organizations 
during  the  review  process. 

(i)  Identify  and  aiscuss  the  specific 
methods  you  will  use  (in  addition  to 
HUD  reporting  requirements)  to 
document  activities,  progress,  program 
effectiveness,  and  how  changes 
necessary  to  improve  performance  will 
be  implemented.  Describe  how  you  will 
obtain,  dociunent,  and  report  on 
information  collected. 

(j)  If  you  are  a  cvurent  or  prior  grantee 
or  you  have  also  applied  to  the  Fiscal 
Year  2003  Lead  Hazard  Control  Grant 
Program  Notice  of  Funding  Availability, 
you  must  describe  the  actions  you  will 
take  to  ensure  that  your  proposed  lead 
hazard  control  work  will  occur 
concurrently  with  other  ongoing  HUD 
lead  hazard  control  grant  work.  Your 
application  must  provide  the  detail 
necessary  to  assure  HUD  that  you  will 
implement  the  proposed  work 
immediately  and  perform  it 
concurrently  with  other  ongoing  lead 
hazard  control  grant  work. 

(B)  Budget.  (15  points)  Describe  your 
budget  vnthin  the  42-month  (or  less) 
period  of  performance  for  your  lead 
hazard  control  grant  program.  You 
should  provide  information  on: 

(1)  Allocation  of  Funds.  (5  points) 
You  should  describe  your  detailed  total 
budget  (total  budget  is  the  federal  share 
and  matching  contribution)  with 
supporting  cost  justifications  for  all 
budget  categories  of  your  grant  request. 
The  budget  shall  include  not  more  than 
10  percent  for  administrative  costs  and 
not  less  than  90  percent  for  direct 
project  elements.  You  should  describe 
how  you  intend  to  provide  not  less  than 
90  percent  of  the  funds  for  abatement, 
inspections,  risk  assessments,  temporary 
relocations,  and  interim  control  of  lead- 
based  hazards  and  whai  activities  will 
be  conducted  with  the  remaining  10 
percent. 

(2)  Source/Use  of  Match  Funds.  (10 
points)  Specify  the  amount,  sources, 
and  proposed  use  of  the  25  percent 
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matching  contribution,  any  additional 
resources,  and  how  they  will  be 
provided  (i.e.,  by  cash,  by  in-kind 
services,  or  personnel).  If  in-kind 
contributions  are  used,  attribute  a 
monetary  value,  provide  the  basis  for 
the  value  of  the  contribution,  and 
explain  how  the  contributions  will  be 
used  in  the  project.  Each  soiu-ce  of 
contributions  should  be  made  in  a  letter 
of  commitment  from  the  contributing 
entity,  describing  the  contributed 
resources  and  the  monetary  value. 
Resources  directly  contributed  by  the 
applicant  are  considered  to  be 
committed  and  do  not  require  letters. 
Evidence  of  firm  commitments  and  the 
appropriate  use  of  match  resources  is 
necessary  for  receiving  maximum  points 
in  this  rating  factor.  Matching 
contributions  greater  than  the  required 
25  percent  match  will  receive  a  higher 
rating  for  this  subfactor. 

Note  on  Program  Performance:  Grantees 
shall  take  all  reasonable  steps  to  accomplish 
all  lead  hazard  control  activities  outlined  in 
an  approved  work  plan  within  the  approved 
period  of  performance.  HUD  will  closely 
monitor  grantee  performance  with  particular 
attention  placed  on  the  completion  of  the 
number  of  units  in  the  grant  agreement,  the 
expenditure  of  HUD  grant  funds  as  evidenced 
by  drawdowns  from  the  Line  of  Credit 
Control  System  (LOCCS),  and  other 
established  community  education,  outreach, 
and  training  objectives.  HUD  reserves  the 
right  to  terminate  the  grant  prior  to  the 
expiration  of  the  period  of  performance  if  a 
grantee  fails  to  meet  established  work  plan 
benchmark  milestones  in  implementing  the 
approved  program  of  activities. 

Vn.  Application  Submission 
Requirements 

(A)  Application  Submission  . 

(1)  Application  Format.  The 
application  narrative  response  to  the 
Rating  Factors  is  limited  to  a  maximiun 
of  15  pages  (excluding  appendices  and 
worksheets).  Your  response  must  be 
typewritten  on  one  side  only  on  S'/z*  x 
11'  paper  using  a  12-point  (minimum) 
font  with  not  less  than  %"  margins  on 
aU  sides.  Appendices  should  be  _ 
referenced  and  discussed  in  the 
narrative  response.  Materials  provided 
in  the  appendices  should  directly  apply 
to  the  rating  factor  narrative. 

(2)  Application  Checklist.  Your 
application  must  contain  all  of  the 
required  information  noted  in  this 
Program  Section  and  Section  V  of  the 
General  Section  of  the  SuperNOFA. 
These  items  include  the  standard  forms, 
certifications,  and  assurances  listed  in 
the  General  Section  of  the  SuperNOFA 
that  are  applicable  to  this  funding 
(collectively  referred  to  as  the  "standard 
forms").  The  standard  forms  can  be 


found  in  Appendix  D  of  the  General 
Section  of  the  SuperNOFA.  The 
program  application  items  are: 

(a)  Transmittal  Letter.  The  applicant 
(or  applicants)  submitting  the 
application,  the  dollar  amount 
requested,  the  number  of  imits  to 
receive  lead  hazard  control  work,  what 
the  program  funds  are  requested  for,  the 
nature  of  involvement  with  grassroots 
faith-based  or  other  commimity-based 
organizations,  and  the  name,  mailing 
address,  telephone  number,  and 
principal  contact  person  of  "the 
applicant." 

(b)  Checklist  and  Submission  Table  of 
Contents  (see  Appendix  A  of  this 
NOFA). 

(c)  Abstract  Summary.  An  abstract 
summary  describing  the  goals  and 
objectives  of  your  proposed  program 
(two  page  maximum).  The  abstract 
should  briefly  highlight  the  major  goals 
and  objectives  established  for  the 
program. 

(d)  Budget.  A  detailed  budget  (total 
budget  is  the  federal  share  and  matching 
contribution)  with  supporting  cost 
justifications  for  all  budget  categories  of 
your  grant  request.  You  must  provide  a 
separate  estimate  for  the  overall  grant 
management  element  (Administrative 
Costs),  which  is  more  fully  defined  in 
Appendix  B  of  this  NOFA.  The  budget 
shall  include  not  more  than  10  percent 
for  administrative  costs  and  not  less 
than  90  percent  for  direct  project 
elements.  In  the  event  of  a  discrepancy 
between  grant  amounts  requested  in 
various  sections  of  the  application,  the 
amount  you  indicate  on  the  HUD  Form- 
424  will  govern  as  the  correct  value. 

(e)  Matching  Contribution.  An 
itemized  breakout  (using  the  HUD  424) 
of  your  required  matching  contribution, 
including: 

(i)  Values  placed  on  donated  in-kind 
services; 

(ii)  Letters  or  other  evidence  of 
commitment  from  donors;  and 

(iii)  The  amoxuts  and  sources  of 
contributed  resources. 

(f)  Application  Forms.  All  forms  as 
required  by  Section  V  (H)  of  the  General 
Section  of  the  SuperNOFA. 

(g)  Grant  Partners.  Contracts, 
Memoranda  of  Understanding  or 
Agreement,  letters  of  commitment,  or 
other  documentation  describing  the 
proposed  roles  of  agfencies,  local  broad- 
based  task  forces,  participating 
grassroots  faith-based  or  other 
community-or  neighborhood-based 
groups  or  organizations,  local 
businesses,  and  others  working  with  the 
program  (see  Appendix  A  of  this  NOFA 
for  Sample  Worksheet  3 — Grant 
Partners). 


(h)  Consolidated  Plan  Element.  A 
copy  of  the  lead  hazard  control  element 
included  in  your  current  program  year's 
Consolidated  Plan.  (This  does  not  apply 
to  Native  American  Tribes).  You  should 
include  the  discussion  of  any  lead-b^sed 
paint  issues  in  yoin  jurisdiction's 
Analysis  of  Impediments,  particularly  as 
it  addresses  your  target  areas.  If  you 
submitted  an  application  for  the 
recently  published  FY  2003  Lead 
Hazard  Control  Grant  Program  Notice  of 
Funding  Availability,  you  may  refer  to     , 
this  material  for  proof  of 
documentation.  You  are  not  required  to 
resubmit  this  material  for  this  NOFA. 

(i)  Rating  Factor  Response.  Narrative 
responses  to  the  rating  factors. 

(B)  Proposed  Activities.  Unless 
otherwise  noted  in  this  NOFA,  all 
applicants  must,  at  a  minimum, 
describe  the  proposed  activities  in  the 
narrative  responses  to  the  rating  factors. 
Your  narrative  statement  must  be 
numbered  in  accordance  with  each 
factor  for  award.  Please  see  Section  V  of 
the  General  Section  of  the  SuperNOFA 
for  additional  requirements  and 
submittal  procedures. 

(C)  Applicant  Debriefing.  See  Section 
XI  (A)(4)  of  the  General  Section  of  the 
SuperNOFA  for  information  about 
applicant  debriefing. 

Vm.  Correction  to  Deficient 
Applications 

See  Section  VIII  of  the  General 
Section  of  the  SuperNOFA  for 
information  about  corrections  to 
deficient  applications. 

K.  Environmental  Requirements 

(A)  Environmental  Impact.  A  Finding  , 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  HUD  regiilations  at  24 
CFR  part  50  that  implement  Section 
102(2)(C)  of  the  National  Enviroiunental 
Policy  Act  of  1969  (42  U.S.C.  4332).  The 
Finding  of  No  Significant  Impact  is 
available  for  public  inspection  between 
8  a.m.  and  5  p.m.  in  the  Office  of  the 
General  Counsel,  Regulations  Division, 
Room  10276,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.,  Washington,  DC 
20410-0500. 

(B)  Environmental  Requirements. 
Recipients  of  lead  hazard  reduction 
demonstration  grants  must  comply  with 
24  CFR  part  58— "Environmental 
Review  Procedures  for  Entities 
Assuming  HUD  Environmental 
Responsibilities."  Recipients  are 
prohibited  from  committing  or 
expending  HUD  and  non-HUD  funds  on 
the  project  until  HUD  approves  the 
recipient's  Request  for  Release  of  Funds 
(form  HUD  7015.15)  or  the  recipient  has 
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determined  that  the  activity  is  either 
Categorically  Excluded,  not  subject  to 
the  related  federal  laws  and  authorities 
pursuant  to  24  CFR  58.35(b),  or  Exempt 
pursuant  to  24  CFR  58.34.  For  part  58 
procedures,  see  http://www.hud.gov/ 
offices/cpd/energyenviron/environment/ 
index.cfm.  For  assistance,  contact  Karen 
Choi,  the  Office  of  Healthy  Homes  and 
Lead  Hazard  Control  Environmental 
Officer  at  (213)  894-8000,  extension 
3015  (this  is  not  a  toll-free  niunber)  or 
the  HUD  Environmental  Review  Officer 
in  the  HUD  field  office  serving  yoiu 
area.  If  you  are  a  hearing-  or  speech- 
impaired  person,  you  may  reach  the 
telephone  niunber  via  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  1-800-877-8339.  Recipients 
of  a  grant  under  this  funded  program 
will  be  given  additional  guidance  in 
these  responsibilities. 

HUD  Reform  Act  of  1989.  The 
provisions  of  the  HUD  Reform  Act  of 
1989  that  apply  to  this  NOFA  are 
explained  in  the  General  Section  of  the 
SuperNOFA  at  Section  XI  (A)  Public 


Access,  Documentation  and  Disclosure 
Requirements. 

(C)  Paperwork  Reduction  Act 
Statement. 

The  information  collection 
requirements  in  this  NOFA  have  been 
approved  by  OMB  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  OMB  number  is  2539-0015. 
Under  the  Paperwork  Reduction  Act,  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  iiot  required  to  respond  to, 
a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

(D)  Catalog  of  Federal  Domestic 
Assistance  Numbers.  The  Federal 
Domestic  Assistance  Niunber  for  this 
program  is  14.905. 

Dated:  June  25,  2003. 
David  Jacobs, 

Director,  Office  of  Healthy  Homes  and  l^ad 
Hazard  Control. 

Appendix  A 

Appendix  A  contains  the  Checklist 
and  Submissibn  Table  of  Contents  and 


sample  worksheets  to  assist  you  in  your 
response  to  specific  information 
requested  in  this  NOFA.  The 
submission  of  these  worksheets  is  not 
mandatory,  but  has  been  developed  to 
reduce  the  applicant's  burden  on 
providing  this  information. 

Appendix  B  ^^ 

The  description  of  Administrative 
Costs,  Eligibility  of  HUD-Assisted 
Housing,  Section  1011  of  Titie  X, 
Elements  of  a  State  Certification 
Program,  and  Work  Plan  Guidance. 

Appendix  C 

The  top  100  areas  ranked  by  the 
number  of  pre-1940  rental  housing  units 
as  determined  by  the  year  2000  U.S. 
Census. 

Appendix  D 

The  requfred  forms  for  application 
submission. 

BILUNG  CODE  4210-70-P 
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Checklist  and  Subnitssi<Hi  Table  of  Contents 
Lead  Hazard  Reductiim  D^nonstration  Grant 


The  following  checklist  is  provided  fo  ensure  you  have  submitted  all  required  items  to  receive 
consideration  for  funding.  You  must  assemble  the  a{^lication  in  the  order  shown  below  and  note 
the  corresponding  page  number  where  the  response  is  located.  You  must  include  thB  checklbt 
and  submission  table  <^  contents  with  the  proposaL 


Lj  Transmittal  Letter 

[_  Checklist  and  Submission  Table  of  Contents 

L_  Applicant  Abstract  (limited  to  a  maximum  oi  2  p^es) 

L.  AppKcation  Forms 

D  HUD  Form-424 

D  HUDForm-424B 

D  HUDForm-424C  • 

Q  HUD  Form  424-CB 

n  HUD  Form-424-GBW,  Total  Budget  (Federal  Share  and  Matching) 

□  HUD  FQrm-2880  Disclosure  and  Update  Report 

L  HUD  Form-2990  Certification  of  Consistency  with  the  EZ/EC  Strategic  Plan 

L  HUD  Formr299 1  Certification  of  Consistency  with  the  Consolidated  Plan 

D  HUD  Form  2993 

n  HUD  Form  2994  (Optional) 

D  HUDForra23004 

D  HUD  Form  27061 

D  HUD  Form  96010 

LJ  Form  SF-LLL  Disclosure  of  Lx)bbying  Activities  Required 
Qpomi  SF-LLL  Not  Required 

Thresbirfd  Requiranents 

LJ  25  percent  Matching  Contribution  (correctable  deficiency) 

LI  The  number  of  documented  cases  of  lead-poisoned  children 

Rating  Factor  Response  (limited  to  a  maximum  of  1 5  pages) 

LJ  1 .  Capacity  of  the  Applicant  and  Relevant  Organizational  Experience 

LJ  2.  Demonstrated  Need/Extent  of  Problem 

LJ  3.  Soundness  of  Approach/Work  Plan/Budget 


Cover 

page 
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OMB  Approval  Number  2539-0015  (exp  1/31/2006) 


Sample  Worksheet  1  -  Kev  Personnel 


Name  and  Position  Title  (please 
include  the  organization  position 
titles  in  addition  to  those  shown) 


Percent  of  Time 

'  Proposed  for 

this  Grant 


Overall  Project  Director 


Percent  of  Time  to 
be  spent  on  other 
LHC  HUD  grants 


Percent  of  time  to 

be  spent  on  other 

activities 


Note:  These  three  columns  should  total  100% 


Dav-to-Dav  Program  Manager 
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OMB  Approval  Number  2539-0015  (exp  1/31/2006) 


Sample  Worksheet  2  •  Anticipated  Lead  Hazard  Control  Activities 

Activity 

Who  Will  Perform  This 
Activity?  Identify 

(In-house,  contractor,  grassroots 
faith-based  or  other  community- 
based  non-profit  organization,  etc.) 

Number  of 
Units 

Estimated  Time  to 
Complete  Work  for 
each  unit  (hours, 
days,  weeks) 

Estimated 
Unit  Cost 

Lead-Based  Paint 
Inspections 

■ 

- 

Lead-Based  Paint 
Risk  Assessments 

•  , 

Interim  Controls 

(Low  Level 

Interventions, 

Specialized 

Cleaning,  and 

Paint 

Stabilization) 

«           "* 

— 

I 

Hazard 
Abatement 

■» 

Clearance 

InsDections 
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OMB  Approval  Number  2539-0015  (exp  1/31/2006) 
Sample  Worksheet  3  -  Grant  Partners 


Partner  Name 


Type  of 

Organization  or 
Program 


Description  of 
Commitment 


Proposed 
Activities  To  Be 
Conducted  by 
Partner 


Resource  and 
Match 

Commitment  ($ 
Value  for 
Services 
Provided) 


Partner  Name.  Name  of  organization  or  entity  that  will  partner  with  applicant  in  conducting  LHC 
activities. 

Type  of  Organization  or  Program:  Health,  Housing,  Environmental,  Community  Development 
Department,  Grassroots  Faith-Based  or  Other  Community-Based  Organization,  Childhood  Lead 
Poisonmg  Prevention  Program.  Financial  Institutions,  Job  Training,  and  Economic  Opportunity 
Organizations,  etc. 

Description  of  Commitment:  Memorandum  of  Understanding/Agreement.  Contract,  Sub-grant,  Letter 
etc.  .  L  o-     '  . 

Proposed  Activities  to  be  Conducted  by  Partner:  The  type  of  activities  that  will  be  conducted  by  the 
grant  partner  m  support  of  LHC  efforts  (i.e.  rehabilitation,  testing,  training,  education  and  outreach 
specification  writing,  relocation,  etc.) 

Resource  and  Match  Commitment  Contributed  by  Partner:  The  value  of  any  contributed  resource 
by  the  grant  partner  (mcludes  in-kind  or  cash  in  support  of  the  grant  program). 
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WORK  PLAN  DEVELOPMENT  WORKSHEET 

WITH  IMNMUM  BENCHMARK  PERFORMANCE  STANDARDS 

FOR  42-MONTH  PERIOD  OF  PERFORMANCE 


BMChmark  Standard*  W 

IbfkthM 

for  ■  42-inon(h  program                                                                                            OMBAiiiin»alNun<iar2S3M)aiS(aio  t/3i/2(»6) 

01  2003 

02  2004 

03  2004 

04  2004 

05  2004 

O6  200S 

07  2005 

06  2005 

09  2005 

010  2006 

0112006 

012  2006 

013  2006 

014  2007 

015  2007 

Oct-Oac 

Jan-Mar 

AprJun 

Jul -Sap 

Ocl-Dac 

Jan-Mv 

Apr-Jun 

Jt-.Sap 

Od-Dac 

Jan -Mar 

Apr-Jun 

Jul -Sap 

Oct-Oac 

J«l-Mar 

Apr-Jun 

«|iplc»IC*pKlty<0-1M 

Still  HNd 

i 

' 

— H 

> 

Wtiltw  Potcw  and 

1 

k 

LMd  HuanI  CoMnI 

PmnI  liapKliora/Kak 
AsstssnrnHs: 

5% 

15% 

25% 

35% 

45% 

55% 

65% 

75% 

85% 

95% 

100% 

Worti  Plan  Mteslone 

SPIannad 

Actual  t  CompMad 

Actual  %  CompMad 

"  Unas  IT  Prognss 

Units  CompMsd  ind  Oared 

2% 

5% 

15% 

30% 

45% 

55% 

65% 

75% 

85% 

95% 

100% 

WoXi  Plan  Mlastona 

%Plannad 

Actual  f  Coni|)la(ad 

Actual  %  CompMed 

MMMnOMINS  Grant  Award 
AnwuM't 

5% 

10% 

15% 

20% 

30% 

40% 

50% 

60% 

80% 

95% 

100% 

LCXXS  Oramrdown  Worti  Plan 
Maaatona 

\P\annta 

Actual  LOCCS  Oraivdawn 

Actual  Cunulativa  LOCCS 
Oratudoiiim  % 

CarnnunNyflutraach « 

Educalion/TraMng 

- 

Community  Outraacti  and 
Education  Woiti  Plan  MIestona 

Community  Ojtreach  and 

SUIa  Training  Worti  Plan 
Maaatona 

, 

Sliils  Training  Mlastone 

Partomiance  Measutad  Aflamat 
Aptiroyed  Wo(k  Plan 
MtMtonn 

100% 

♦ 

aoa»«ul   HardiM-Juna 
M.20a7 

BILLING  CODE  4210-70-C 


Appendix  B 

(A)  Administrative  Costs 

I.  Purpose 

The  intent  of  this  HUD  grant  program 
is  to  allow  the  Grantee  to  be  reimbursed 
for  the  reasonable  direct  and  indirect 
costs,  subject  to  a  top  limit,  for  overall 
management  of  the  grant.  In  most 
instances  the  grantee,  whether  a  state  or 
a  local  government,  principally  serves 
as  a  conduit  to  pass  funding  to  sub- 
grantees,  which  are  to  be  responsible  for 
the  conducting  lead-hazard  reduction 
work.  Congress  set  a  top  limit  of  10 
percent  of  the  total  grant  siun  for  the 
grantee  to  perform  the  function  of 
overall  management  of  the  grant 
program,  including  passing  on  funding 
to  sub-grantees.  The  cost  of  that 
function,  for  the  purpose  of  this  grant, 
is  defined  as  the  "administrative  cost" 
of  the  grant,  and  is  limited  to  10  percent 
of  the  total  grant  amount.  The  balance 
of  90  percent  or  more  of  the  total  grant 
sum  is  reserved  for  sub-grantees  or  other 
direct-performers  of  lead-hazard 
idpntification  and  reduction  work.  Lead 
hazard  identification  and  reduction 
includes,  but  is  not  necessarily  limited 
to  outreach,  training,  enrollment,  lead 
paint  inspection/risk  assessments, 
interim  controls,  hazard  abatement, 
clearance  documentation,  blood  lead 
testing,  and  public  education. 

n.  Administrative  Costs:  What  They 
Are  Not 

For  purposes  of  this  HUD  grant 
program,  the  term  "administrative 
costs"  should  not  be  confused  with  the 
terms  "general  and  administrative  cost," 
"indirect  costs,"  "overhead,"  and 
"burden  rate."  These  are  accounting 
terms  usually  represented  by  a 
government-accepted  standard 
percentage  rate.  The  percentage  rate 
allocates  a  fair  share  of  an  organization's 
costs  that  cannot  be  attributed  to  a 
particular  project  or  department  (such 
as  the  chief  executive's  salary  or  the 
costs  of  the  organization's  headquarters 
building)  to  all  projects  and  operating 
departments  (such  as  the  Fire 
Department,  the  Police  Department,  the 
Community  Development  Department, 
the  Health  Department,  or  this  program). 
Such  allocated  costs  are  added  to  those 
projects'  or  departments'  direct  costs  to 
detomine  their  total  costs  to  the 
organization. 

m.  Administrative  Costs:  What  They 
Are 

For  the  purposes  of  this  HUD  grant 
program,  "Administrative  Costs"  are  the 
grantee's  allowable  direct  costs  for  the 
overall  management  of  the  grant 


Federal  Register/Vol.  68,  No.  126/Tuesday,  July  1,  2003/ Notices 


39415 


program.  The  allowable  limit  of  such 
costs  that  can  be  reimbursed  imder  this 
program  is  10  percent  of  the  total  grant 
sum.  The  grantee  should  pay  particular 
attention  to  accurately  estimating  costs, 
determining  the  necessity  for  and 
reasonableness  of  costs,  and  correctly 
computing  all  budget  items  and  totals. 
Should  the  grantee's  actual  costs  for 
overall  management  of  the  grant 
program  exceed  10  percent  of  the  total 
grant  sum,  those  excess  costs  shall  be 
paid  for  by  the  grantee.  However,  excess 
costs  paid  for  by  the  grantee  may  be 
shown  as  part  of  the  requirement  for 
cost-sharing  funds  to  support  the  grant. 
Indirect  costs  must  be  substantiated  and 
approved  by  the  appropriate  federal 
agency  or  the  grantee  must  provide  an 
indirect  cost  rate  plan.  The  indirect  cost 
rate  should  be  indicated  in  your  budget. 
Grantees  should  also  provide  a  narrative 
statement  indicating  how  you  arrived  at 
your  costs.  When  possible,  you  should 
use  quotes  from  vendors  or  historical 
data.  You  must  support  all  direct  labor 
and  salaries  with  mandated  city/state 
pay  scales  or  other  docmnentation. 

IV.  Administrative  Costs:  Definition 

A.  General 

Administrative  costs  are  the 
allowable,  reasonable,  and  necessary 
direct  costs  related  to  the  overall 
management  of  the  HUD  grant  for  lead- 
hazard  reduction  activities.  Those  costs 
shall  be  segregated  in  a  separate  cost 
center  within  the  grantee's  accounting 
system,  and  they  are  eligible  costs  for 
reimbursement  as  part  of  the  grant, 
subject  to  the  10  percent  limit.  Such 
administrative  costs  do  not  include  any 
of  the  staff  and  overhead  costs  directly 
arising  from  specific  sub-grantee 
program  activities  eligible  under  Section 
in  (C)  of  this  NOFA,  because  those  costs 
are  eligible  for  reimbursement  imder  a 
separate  cost  center  as  a  direct  part  of 
project  activities. 

The  grantee  may  elect  to  serve  solely 
as  a  conduit  to  sub-grantees,  who  will 
in  turn  perform  the  direct  program 
activities  eligible  under  this  NOFA,  or 
the  grantee  may  elect  to  perform  all  or 
a  part  of  the  direct  program  activities  in 
other  parts  of  its  own  organization, 
which  shall  have  their  own  segregated, 
cost  centers  for  those  direct  program 
activities.  In  either  case,  not  more  than 
10  percent  of  the  total  HUD  grant  siun 
may  be  devoted  to  administrative  costs, 
and  not  less  than  90  percent  of  the  total 
grant  sum  shall  be  devoted  to  the  direct 
delivery  of  program  activities.  The 
grantee  shall  take  care  not  to  mix  or 
attribute  administrative  costs  to  the 
direct  project  cost  centers. 


B.  Specific 

Reasonable  costs  for  the  grantee's 
overall  grant  management,  coordination, 
monitoring,  and  evaluation  are  eligible 
administrative  costs.  Subject  to  the  10 
percent  limit,  such  costs  include,  but 
are  not  limited  to,  necessary 
expenditures  for  the  following  goods, 
activities  and  services: 

(1)  Salaries,  wages,  and  related  costs 
of  the  grantee's  staff,  the  staff  of 
affiliated  public  agencies,  or  other  staff 
engaged  in  grantee's  overall  grant 
management  activities.  In  charging  costs 
to  this  category  the  recipient  may  either 
include  the  entire  salary,  wages,  and 
related  costs  allocable  to  the  program  for 
each  persdn  whose  primary 
responsibilities  (more  than  65  percent  of 
their  time)  with  regard  to  the  grant 
program  involve  direct  overall  grant 
management  assignments,  or  the  pro 
rata  share  of  the  salary,  wages,  and 
related  costs  of  each  person  whose  job 
includes  any  overall  grant  management 
assignments.  The  grantee  may  use  only 
one  of  these  two  methods  during  this 
program.  Overall  grant  management 
includes  the  following  types  of 
activities: 

(a)  Preparing  grantee  program  budgets 
and  schedules,  and  amendments 
thereto; 

(b)  Developing  systems  for  the 
selection  and  award  of  funding  to  sub- 
grantees  and  other  sub-recipients; 

(c)  Developing  suitable  agreements  for 
use  with  sub-grantees  and  other  sub- 
recipients  to  carry  out  grant  activities; 

(a)  Developing  systems  for  assuring 
compliance  with  program  requirements; 

(e)  Monitoring  sub-grantee  and  sub- 
recipient  activities  for  progress  and 
compliance  with  program  requirements; 

(0  r»reparing  presentations,  reports, 
and  other  dociunents  related  to  the 
program  for  submission  to  HUD; 

(g)  Evaluating  program  results  against 
stated  objectives; 

(h)  Providing  local  officials  and 
citizens  with  information  about  the 
overall  grant  program;  however,  a  more 
general  education  program,  helping  the 
public  imderstand  the  nature  of  lead 
hazards,  lead  hazard  reduction,  blood- 
lead  screening,  and  the  health 
consequences  of  lead-poisoning  is  a 
direct  project  support  activity; 

(i)  Coordinating  the  resolution  of 
overall  grant  audit  and  monitoring 
findings;  and 

(j)  Managing  or  supervising  persons 
whose  responsibilities  with  regard  to 
the  program  include  such  assignments 
as  those  described  in  paragraphs  (a) 
through  (i). 

(2)  Travel  costs  incurred  for  official 
business  in  carrj'ing  out  the  overall 
grant  management; 
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(3)  Administrative  services  performed 
under  third  party  contracts  or 
agreements,  for  services  directly 
allocable  to  grant  management  such  as: 
legal  services,  accoimting  services,  and 
audit  services; 

(4)  Other  costs  for  goods  and  services 
required  for,  and  directly  related  to,  the 
overall  management  of  the  grant 
program;  and  including  such  goods  and 
services  as  telephone,  postage,  rental  of 
equipment,  renter's  insurance  for  the 
program  management  space,  utilities, 


office  supplies,  and  rental  and 
maintenance  (but  not  purchase)  of  office 
space  for  the  program; 

(5)  The  fair  and  allocable  share  of 
grantee's  general  costs  that  are  not 
directly  attributable  to  specific  projects 
or  operating  departments  such  as 
salaries,  office  expenses,  and  other 
related  costs  for  local  officials  [e.g., 
mayor  and  city  council  members,  etc.), 
and  expenses  for  a  city's  legal  or 
accounting  department  which  ace  not 
charged  back  to  particular  projects  or 


other  operating  departments.  If  a  grantee 
has  an  established  burden  rate,  it  should 
be  used;  if  not,  the  grantee  shall  be 
assigned  a  negotiated  provisional 
burden  rate,  subject  to  final  audit. 

(B)  Eligibility  of  HUD- Assisted 
Housing.  Eligibility  of  HUD-associated 
"eligible"  housing  units  to  participate 
under  HUD's  Lead  Hazard  Reduction 
Demonstration  Grant  Program: 

BILLING  CODE  4210-70-P 
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Program 


I  Eligible? 


Housing  CompoDents  of  Commiuiity  Planning  &  Development 
Programs 


Community  Development  Block  Grants  (Entitlement) 


Community  Development  Block  Grants  (Non- 
Entitlement)  for  States  and  Small  Cities 


Community  Development  Block  Grants  (Section  108 
Lx)an  Guarantee) 


Special  Purpose  Grants 


The  Home  Program:  HOME  Investment  Partnerships 


Yes 


Yes 


Yes 


Program 


Housing  in  Military  Impacted  Areas  (Section  238) 


Single  Family  Home  Mortgage  Coinsurance  (Section 
244)  


Graduated  Payment  Mortgages  (Section  245) 


Yes 


HOPE  for  Homeownership  of  Single  Family  Homas 


Shelter  Plus  Care  -  Sponsor-based  Rental  Assistance 


Shelter  Plus  Care  -  Tenant-based  Rental  Assistance 


Shelter  Plus  Care  -  Project-based  Rental  Assistance 


Shelter  Plus  Care  -  SRC  Rental  Assistance 


Single  Family  Property  Disposition  Homeless  Initiative 


Emergency  Shelter  Grants 


Yes 


Yes 


No 


Yes 


No 


No 


No 


Adjustable  Rate  Mortgages  (ARMs)  (Section  251) 


Manufactured  Homes  mtle  1) 


Housing  •  MultifamilY  Prograng 


Rent  Supplements  (Section  101) 


Multifamilv  Rental  Housing  (Section  207) 


Cooperative  Housmc  (Section  213) 


Mortgage  and  Major  Home  Improvement  Loan 
Insurance  for  Urban  Renewal  Areas  (Section  220) 


Multifamily  Rental  Housing  for  Moderate-Income 
Famihes  -  Section  221(d)(3) 


Housing  Opportunities  for  Persons  With  AIDS 
(HOPWA) 


Surplus  Properties  (Title  V) 


Supportive  Housing  Demonstration  Program 
Transitional  Housing  Component 


Supportive  Housing  Demonstration  Program  Permanent 
Housing  Component 


Yes 


Yes 


No 


Yes 


Yes 


Supplemental  Assistance  for  Facilities  to  Assist  the 
Homeless  fSAFAH) 


Supportive  Housing  Program 


Section  8  SRC  Mod  Rehab  for  Homeless  Individuals 


Innovative  Demonstration  Program 


Multifamily  Rental  Housing  for  Moderate-Income 
Families  -  Section  22Hd)a) 


Existing  Multifamilv  Rental  Housing  (Section  223(f)) 


Supplemental  Loans  for  Multifamily  Projects  (Section 
241) 


Supportive  Housing  for  Persons  with  Disabilities 
(Section  811) 


HOPE  2:  Homeownership  of  Multifamily  Units  (Title 

m 


Yes 


Yes 


No 


Housing  -  Single  Family  PrograuK 


Yes 


One-  to  Four-Family  Home  Mortgage  Insurance 
(Section  203(b^  and  (i))       


Rehabilitation  Mortgage  Insurance  (Section  203fk)) 


Homeownership  Assistance  for  Low-  and  Moderate- 
Income  Families  (Section  22l(d)f2)) 


Homes  for  Service  Member  (Section  222) 


Yes 


Low-Income  Housing  Preservation  and  Resident 
Homeownership  (Title  VI) 


Emergency  Low-Income  Housing  Preservation  (Title 

m 


Flexible  Subsidy  (Section  201) 


Public  and  Indian  Housing 


Section  8  Project-Based  Certificate  Program 


Section  8  Tenant-Based  Certificate  and  Voucher 
Program 


Section  8  Moderate  Rehabilitation  Program 


Yes 


No 


Public  Housing  Development 


Public  Housing  Operating  Subsidy 


Housing  in  Declining  Neighborhoods  (Section  223(e)) 


Condominium  Housing  (Section  234) 


Yes 


Yes 


Yes 


Public  Housing  Modernization  (Comprehensive  Grant 
Program) ' 


Public  Housing  Modernization  (Comprehensive 
Improvement  Assistance  Program) 


Indian  Housing  Block  Grant  Program* 


Native  American  Housing  Assistance  and  Self- 
Determination  Act  Title  IV  program* 


Section  184  Loan  Guarantee  Program* 


_3»«7 


Eligible? 


Yes 


Yes 


Yes 


Yes 


-Y^ 


No 


Yes 


Yes 


Yes 


No 


Yes 


Yes 


Yes 


No 


No 


No 


No 


No 


No 


Yes 


No 


No 


No 


No 


No 


Yes 


Yes 


*  ^l?  ''!!?"^  ""''?'  *''  ^^^^  "^^  "°'  ^  """^  '°  P""^''^  P"^^«'y  o*"«l  "o"^    F""ds  awarded  under  this  NOFA  may 
~ily  be  used  for  the  eligible  activities  listed  in  this  NOFA. 


Yes 


fr 


BILUNG  COOe  4210-70-C  • 

(C)  Section  1011  of  Title  X 

Section  217  of  Public  Law  104-134 
(the  Omnibus  Ckjnsolidated  Rescissions 
and  Appropriations  Act  of  1996, 110 
Stat.  1321,  approved  April  26, 1996) 
amended  Section  1011(a)  of  the 


Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (Title  X)  to  read 
as  follows: 


Section  1011  Grants  for  Lead-Based 
Paint  Hazard  Reduction  in  Target 
Housing 

(a)  General  Authority.  The  Secreiary  is 
authorized  to  provide  grants  to  eligible 
applicants  to  evaluate  and  reduce  lead- 
based  paint  hazards  in  housing  that  is 
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not  federally-assisted  housing,  federally- 
owned  housing,  or  public  housing,  in 
accordance  with  the  provisions  of  this 
section.  Grants  shall  only  be  made 
under  this  section  to  provide  assistance 
fat  housing  which  meets  the  following 
criteria — 

(1)  For  grants  made  to  assist  rental 
housing,  at  least  50  percent  of  the  imits 
must  be  occupied  by  or  made  available 
to  families  with  incomes  at  or  below  50 
percent  of  the  area  median  income  level, 
and  the  remaining  units  shall  be 
"occupied  or  made  available  to  families 
with  incomes  at  or  below  80  percent  of 
the  area  median  income  level,  and  in  all 
cases  the  landlord  shall  give  priority  in 
renting  units  assisted  imder  this  section, 
for  not  less  than  3  years  following  the 
completion  of  lead  abatement  activities, 
to  femilies  with  a  child  under  the  age  of 
six  years,  except  that  buildings  with  five 
or  more  units  may  have  20  percent  of 
the  units  occupied  by  £unilies  with 
incomes  above  80  percent  of  iirea 
median  income  level; 

(2)  For  grants  made  to  assist  housing 
owned  by  owner-occupants,  all  units 
assisted  with  grants  under  this  section 
shall  be  the  principal  residence  of 
families  with  income  at  or  below  80 
percent  of  the  area  median  income  level, 
and  not  less  than  90  percent  of  the  units 
assisted  with  grants  under  this  section 
shall  be  occupied  by  a  child  under  the 
age  of  six  years  or  shall  be  units  where 

a  child  umierthe  age  oi  six  years  spends 
a  significant  amount  of  time  visiting; 
and 

(3)  Notwithstanding  paragraphs  (1) 
and  (2),  Round  II  grantees  who  receive 
assistance  under  this  section  may  use 
such  assistance  for  priority  housing. 

(D)  ElemaOs  of  a  State  Certification 
Program 

To  be  eligible  to  receive  a  Lead-Based 
Paint  Hazard  Control  grant,  an  applicant 
must  be  a  state,  tribal,  or  local  [c\\y  or 
county)  government.  State  government 


and  Native  American  tribal  applicants 
must  have  an  EPA  approved  state 
program  for  certification  of  lead-based 
paint  contractors,  inspectors,  and  risk 
assessors  in  accordance  with  40  CFR 
745. 

Background 

In  October  1992,  Congress  passed  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  (Title  X  of  the  Housing 
and  Community  Development  Act  of 
1992).  Congress  assigned  federal 
responsibility  to  the  Environmental 
Protection  Agency  (EPA)  for  the 
definition,  implementation,  and 
oversight  of  state  and  Tribal 
Certification  Programs  for  workers, 
contractors,  and  inspectors  engaged  in 
the  detection  and  reduction  of  lead- 
based  paint  hazards.  This  legislation 
required  EPA  to  develop  regulations  on 
accreditation  of  training  programs,  the 
certification  of  contractors,  and  the 
training  of  workers  engaged  in  lead- 
based  paint  activities.  In  addition,  EPA 
was  directed  to  issue  work  practice 
standards.  Under  the  statute,  lead-based 
paint  activities  are  defined  as: 

•  In  the  case  of  target  housing:  risk 
assessment,  inspection,  and  abatement; 
and 

•  In  the  case  of  any  public  building 
constructed  before  1978,  commercial 
building,  bridge,  or  other  structure  or 
superstructure:  identification  of  lead- 
based  paint  and  materials  containing 
lead-based  paint,  deleading,  removal  of 
lead  fix»m  bridges,  and  demolition. 

On  August  29, 1996,  EPA 
promulgated  a  final  regulation  that 
established  requirements  for  lead-based 
paint  activities  in  Target  Housing  and 
Child  Occupied  Facilities. 

•  40  CFR  part  745,  subpart  L 
addressed  the  requirements  for  the 
certification  of  individuals  and  the 
accreditation  of  training  programs  as 
well  as  work  practice  standards. 

•  40  CFR  part  745,  subpart  Q 
addresses  the  procedures  and 


requirements  for  the  approval  of  state 
programs  that  would  be  administered 
and  enforced  in  lieu  of  the  federal 
program  in  that  state. 

•  40  CFR  745.325  and  745.327 
establish  the  minimum  programmatic 
and  enforcement  elements  that  a 
pro^^m  must  have  in  order  to  be 
authorized.  States  had  until  August  30, 
1998,  to  receive  authorization  from  the 
Agency.  After  that  date,  EPA  will 
administer  the  federal  program  in  that 
state. 

Any  state  or  Tribe  applying  for  a  HUD 
Lead-Based  Paint  Hazard  Control  Grant 
must  have  implemented  legislation  and 
programs  that  fulfills  the  requirements 
of  40  CFR  745.325  and  327  and  received 
EPA  authorization  for  such  a  program. 
States  and  Tribes  should  be  aware  that 
HUD  will  not  award  grants  for  lead- 
based  paint  hazard  evaluation  or 
reduction  to  states  without  an  EPA 
authorized  program  under  section  404 
of  the  Toxic  Substances  Control  Act.  An 
EPA  administered  training  and 
certification  program  established  in  the 
place  of  an  approved  state  program  does 
not  satisfy  the  requirement  for  a  state 
applicanf  to  have  a  federally-authorized 
state  program.  State  or  Tribal  applicants 
must  have  received  EPA  authorization 
for  their  program  as  of  the  date  the 
Lead-Based  Paint  Hazard  Control  Grant 
program  applications  are  due  at  HUD. 
State  and  Tribal  applicants  should 
coordinate  with  the  appropriate  EPA 
Region  to  ensure  their  application  for  an 
authorized  program  is  approved  by  the 
due  date  for  the  grant  applications.  All 
local  government  applicants  will  be 
required  to  use  performers  catified  by 
their  state  or  the  EPA  to  perform  lead 
hazard  control  work  in  their  state. 

Questions  regarding  the  EPA 
authorization  process  should  be 
directed  to  your  EPA  Regional  Lead 
Coordinator. 

BHJJNG  CODE  4210-7IM> 
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(E)  Work  Plan  nniHar^pp 

The  work  plan  shall  be  submitted  to  the  Government  Technical  Representative  (GTR) 
and  shall  consist  of  the  goals  and  specific  time-phased  objectives  established  for  each  of  the 
major  activities  and  tasks  required  to  implement  the  program.  These  major  activities  and  tasks 
are  outiined  in  the  Quarterly  Progress  Reporting  System  (Form-HUD-96006)  and  include-  (1) 
Program  Management  and  Capacity  Building  including  data  collection  and  program  evaluation- 
(2)  Coimnumty  Education.  Outreach,  and  Training;  and  (3)  Lead  Hazard  Activities  including 
testing,  interventions  conducted,  and  relocation. 


NOTE:  Approval  of  the  work  plan  by  the  GTR  and  HUD  approval  of  the  Release  of 
Funds  Request  (HUD  Form  7015.15)  are  required  prior  to  conducting  lead  hazard  control 
intervention  work  in  homes. 


The  work  nian  narrartv«>  shall  Jnrliirf*. 


The  management  plan  that  describes  how  the  project  will  be  managed,  and  the  timeline 

for  staffing  the  program,  establishing  a  lead-based  paint  contractor  pool,  and  obtaining 

HUD  approval  for  the  Release  of  Funds  Request  (HUD  Form  70 1 5. 1 5); 

A  detailed  description  of  how  assistance  and  funding  will  flow  from  the  grantee  to  the 

actual  performers  of  the  hazard  reduction  work; 

The  selection  process  for  sub-grantees,  sub-contractors  and/or  sub-recipients; 

The  identification,  selection,  and  prioritization  process  for  the  particular  properties  where 

lead  hazard  control  interventions  are  to  be  conducted; 

*A  description  of  the  financing  mechanism  used  to  support  lead  hazard  control  work  in 

umts  (name  of  administering  agency,  eligibility  requirements,  type  of  financing  (grant, 

forgivable  or  deferred  loans,  private  sector  financing,  etc.).  any  owner  contribution 

requirement,  and  the  terms,  conditions,  and  amounts  of  assistance  available  (include 

affordability  terms  and  forgiveness  and  recapture  of  funds  provisions); 

The  inspection/risk  assessment  testing  procedures  using  EPA  standards  to  identify  lead 

hazards  and  to  conduct  clearance  testing.  (Dust  wipe  samples,  soil  samples,  and  any 

paint  samples  to  be  analyzed  by  a  laboratory  must  be  analyzed  by  a  laboratory 

recognized  by  the  EPA  National  Lead  Laboratory  Accreditation  Program  (NLLAP)); 

♦The  process  for  developing  work  specifications  and  bids  on  properties  selected  for  lead 

hazard  control; 
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'-J   The  levels  of  intervention  and  clearance  procedures  to  be  conducted  for  units  enrolled; 
^   The  number  of  rental-occupied,  vacant,  and  owner-occupied  units  proposed  for  each 

intervention  level; 
^   The  relocation  plan  that  will  be  carried  out  for  residents  required  to  be  out  of  their  homes 

during  hazard  control  activities; 
^   The  education,  outreach,  and  training  activities  to  be  undertaken  by  the  program; 
^  The  blood  lead  testing  and  other  health  measures  to  be  undertaken  to  protect  children  and 

"Other  occupants  of  units  undergoing  lead  hazard  control  work;  and 
Q   The  evaluation  process  used  to  measure  program  performance. 

♦To  be  added  as  amendment  to  Work  Plan  Policy  Guidance  Issuance  2001-03 


Objectives  and  Milestones 

Specific  and  measurable  performance  objectives  and  milestones  to  be  developed  in  support  of  the 
work  plan  narrative  include: 

^  The  overall  objectives  for  lead  hazard  control  activities  including  the  total  number  of  lead 
hazard  evaluations,  units  projected  to  be  completed  and  cleared,  and  the  expenditure  of 
federal  grant  fiinds  (HUD  Agreement  HUD- 1044).  Quarterly  performance  milestones  are 
to  be  developed  to  achieve  the  overall  objectives  for  these  activities; 

Q   The  overall  objectives  for  conununity  education,  outreach,  and  training  activities. 
Quarterly  performance  milestones  are  to  be  developed  to  achieve  the  overall  objectives 
for  these  activities; 


□ 


Performance  benchmarks  for  36-  and  42-month  grants  have  been  developed.  These 
benchmarks  are  included  in  Appendix  A  and  can  also  be  found  on  the  HUD  website  at: 

hftp://www  hiiH  gnv/offirp.^/lpaH/grantfrm/hnHgrantpp  rfm 


Development  of  your  work  plan  should  include  and  reflect  these  benchmarJc  standards. 
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Appendix  C 

The  top  100  areas  ranked  by  the  number  of  pre- 1940  rental  housing  units  as  determined 
by  the  year  2000  U.S.  Census.  ^ 

Rank 


1 

New  York 

2 

Chicago 

3 

Los  Angeles 

4 

San  Francisco 

5 

Philadelphia 

6 

Boston 

7 

Detroit 

8 

Cleveland 

9 

Milwaukee 

10 

Baltimore 

11 

Washington 

12 

Seattle 

13 

Buffalo. 

14 

St.  Louis 

15 

New  Orleans 

16 

Minneapolis 

17 

Pittsburgh 

18 

Portland 

19 

Cincinnati 

20 

Rochester 

21 

Oakland 

22 

Jersey  City 

23 

Denver 

24    . 

Columbus 

25 

Indianapolis 

26 

San  Diego 

27 

Providence 

28 

Long  Beach 

29 

Newark 

30 

Houston 

31 

St.  Paul 

32 

Worcester 

State 

Renter;  1939  oi 

earlier 

New  York 

736,976 

Dlinois 

219,793 

California 

1 16,034 

California 

103,651 

Pennsylvania 

86,497 

Massachusetts 

75,187 

Michigan 

42,808 

Ohio 

41,570 

Wisconsin 

39,095 

Maryland 

37,802 

District  of 

Columbia 

37,018 

Washington 

34,461 

New  York 

34,377 

Missouri 

.      31,874 

Louisiana 

31,401 

Minnesota 

30,004 

Pennsylvania 

27,588 

Oregon 

27,427 

Ohio 

27,235 

New  Yoric 

25,001 

California 

24,703 

New  Jersey 

23,771 

Colorado 

22,676 

Ohio 

19,447 

Indiana* 

18,386 

Califomia 

17,893 

Rhode  Island 

16,917 

Califomia 

16,666 

New  Jersey 

16,235 

Texas 

16,149 

Minnesota 

15,642 

Massachusetts 

15,279 
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- 

33 

Louisville 

_, ,  , — _,  », 

Kentucky 

14,083 

34 

Syracuse 

New  York 

13,501 

35 

Cambridge 

Massachusetts 

13,485 

36 

Toledo 

Ohio 

12,589 

37 

Atlanta 

Georgia 

12,233 

- 

38 

Albany 

New  York 

11,924 

39 

Omaha 

Nebraska 

11,902 

40 

Richmond 

Virginia 

10,852 

41 

Dallas 

Texas 

10,718 

42 

Yonkers 

New  York 

.      10,566 

43 

Grand  Rapids 

Michigan 

10,534 

♦ 

44 

Springfield 

Massachusetts 

9,968 

"# 

• 

45 

Akron 

Ohio 

9,883 

46 

San  Antonio 

a 

Texas 

9,602 

47 

Hartford 

Connecticut 

9,449 

48 

Memphis 

Tennessee 

9,100 

49 

Salt  T-ake  City 

Utah 

9.079 

50 

Manchester 

New  Hampshire 

8,961 

- 

51 

Spokane 

Washington 

8,945 

52 

Portland 

Maine 

8.747 

• 

53 

Sacramento 

California 

8,710 

54 

Dayton 

Ohio 

8,364 

^    55 

Bridgeport 

Connecticut 

8,285 

. 

56 

Erie 

Pennsylvania 

8,028 

> 

57 

Tacoma 

Washington 

7,486 

t 

58 

Miami 

Florida 

7,485 

59 

Scranton 

Pennsylvania 

7,440 

60 

Madison 

Wisconsin 

7,307 

^ 

61 

Oklahoma  City 

Oklahoma 

7,001 

62 

Schenectady 

New  York 

6,801 

63 

Pawtucket 

Rhode  Island 

6,770 

64 

Allentown 

Pennsylvania 

6,636 

65 

Des  Moines 

Iowa 

6,403 

66 

Pasadena 

California 

6,382 

67 

Utica 

New  York 

6,266 

68 

San  Jose 

California 

6,111 

69 

Trenton 

New  Jersey 

6,080 

70 

Nashville-Davidson 

Tennessee 

6,023 

71 

Wichita 

Kansas 

5,639 

I 

^     72 

Biiiiiingham 

Alabama 

5,585 

73 

Glendale 

California 

5,550 

74 

Lancaster 

Pennsylvania 

5,402 
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75 
76 
77 
78 
79 
80 
81 
82 
83 
84 
85 
86 
87 
88 
89 
90 
91 
92 
93 
94 
95 
96 
97 
98 
99 
100 


Phoenix 

Arizona 

5,382 

Fort  Wayne 

Indiana 

5,306 

Lincoln 

Nebrasjca 

5,304 

Fort  Worth 

Texas 

5,281 

Tulsa 

Oklahoma 

5,257 

Jacksonville 

Florida 

5,199 

Norfolk 

Virginia 

5,137 

Tampa 

Florida 

5,082 

San  Juan 

Puerto  Rico 

5,074 

El  Paso 

Texas 

4,912 

Colorado  Springs 

Colorado 

4,674 

Alameda 

California 

4,618 

Austin 

Texas 

4,370 

St.  Petersburg 

Florida 

4,282 

Honolulu  CDP 

Hawaii 

4,238 

Tucson 

Arizona 

4,229 

Fresno 

California 

4.101 

Lexington-Fayette 

Kentucky 

4,047 

Burlington 

Vermont 

3,947 

Wilkes-Barre 

Pennsylvania 

3,705 

Bethlehem 

Pennsylvania 

3,705 

Flint 

Michigan 

3,685 

Charleston 

South  Carolina 

3,640 

Springfield 

Missouri 

3,544 

Peoria 

Illinois 

3,360 

Youngstown 

Ohio 

3,288 
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This  appendix  to  this  NOFAxontains  the  list  of  the  standard  forms,  ceitificaUons,  and 
assurances  used  by  the  programs  that  are  part  of  this  NOFA.  The  listed  forms  are  attached  to  this 
Appendix. 

The  HUD  standard  forms,  certifications,  and  assurances  are: 

•  Disclosure  of  Lobbying  Activities  (SF-LLL); 

•  Application  for  Federal  Assistance  (HUD-424); 

•  Budget  Summary  for  Competitive  Grant  Programs  (HUD-424C); 

•  Applicant  Assurances  and  Certifications  (HUD-424B); 

•  Grant  Application  Detailed  Budget  (HUD-424-CB); 

•  Grant  Application  Detailed  Budget  Worksheet  (HUD-424-CBW); 

•  Applicant/Recipient  Disclosure/Update  Report  (HUD-2880); 

•  Certification  ofConsistency  with  RC/E2yEC  Strategic  Plan  (HUD-2990)  if 
applicable; 

•  Certification  of  Consistency  with  the  Consolidated  Plan  (HUD-2991)  if  applicable; 

•  Acknowledgment  of  Application  Receipt  (HUD-2993); 

•  Client  Comments  and  Suggestions  (HUD  2994)  (Optional); 

•  Survey  on  Ensuring  Equal  Opportunity  for  Applicants  (HUD-23004); 

•  Race  and  Ethnic  Data  Reporting  Form  (HUD-27061);  and 

•  Program  Outcome  Logic  Model  (HUD-96010). 
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HUD  has  consolidated  many  of  its  application  forms  into  a  single  HUD-424  form.  The 
new  HUD-424  consolidates  budget-reporting  forms  for  both  construction  and  non-construction 
projects  into  a  single  form  and  eliminates  having  to  have  the  following  separatie  certifications: 
Certification  for  a  Drug-Free  Workplace  (HUD-50070),  the  Certification  of  Payments  to 
Influence  Federal  Transactions  (HUD-50071),  and  the  Certification  Regarding  Debarment  and 
Suspension  (HUD-2992). 

New  form  HUD-424  replaces  SF-424  and  HUD-424  M 

HUD-424  B  replaces  SF-424  B  and  D  and  HUD-50070,  5007 1  and  2992 

HUD-424  C  and  CB  replaces  SF-424  A  and  C 
The  HUD-424  CBW  is  added  as  a  common  detailed  Budget  Worksheet  and  replaces  various 
budget  worksheets  used  throughout  the  Department. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0043;  FRL-7308-9] 

Pesticide  Tolerance  Nomenclature 
Changes;  Technical  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


SUMMARY:  This  document  makes  minor 
revisions  to  the  terminology  of  certain 
commodity  terms  listed  under  40  CFR 
part  180.  subpart  C.  EPA  is  taking  this 
action  to  establish  a  uniform  listing  of 
commodity  terms. 

DATES:  This  regulation  is  effective  July 
1,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2002-0043,  must  be 
received  on  or  before  September  2, 
2003. 

FOR  FURTHER  INFORMATION  CONT.ACT: 

Hoyt  Jamerson.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9368;  fax  number:  (703)  308- 
9368;  e-mail  address: 
jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  M^ 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactiuer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturer  (NAICS  311) 

•  Pesticide  manufacturer  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0043.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 
To  access  an  electronic  copy  of  the 
commodity  data  base  entitled  Food  and 
Feed  Commodity  Vocabulary  go  to: 
http://www.epa.gov/pesticides/ 
foodfeed/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
niunber. 

n.  Background 

EPA's  Office  of  Pesticide  Programs 
(OPP)  has  developed  a  commodity 
vocabulary  data  base  entitled  "Food  and 
Feed  Commodity  Vocabulary."  The  data 
base  was  developed  to  consolidate  all 
the  major  OPP  commodity  vocabularies 
into  one  standardized  vocabulary.  As  a 
result,  all  future  pesticide  tolerances 
issued  under  40  CFR  part  180  will  use 
the  "preferred  commodity  term"  as 
listed  in  the  aforementioned  data  base. 
This  is  the  third  in  a  series  of 


documents  revising  the  terminology  of 
commodity  terms  currently  in 
tolerances  in  40  CFR  part  180.  Final 
ndes,  revising  pesticide  tolerance 
nomenclatiu-e,  were  published  in  the 
Federal  Register  on  June  19,  2002  (67 
FR  41802)  (FRL-6835-2)  and  June  21, 
2002  (67  FR  42392)  (FRL-7180-1). 

In  the  Federal  Register  of  April  17, 
2003,  (68  FR  18935)  EPA  issued  a 
proposed  rule  proposing  to  make  minor 
revisions  to  the  terminology  of  certain 
commodity  terms  used  in  tolerances  in 
40  CFR  part  180,  subpart  C,  to  establish 
a  uniform  listing  of  commodities.  There 
were  no  comments  received  in  response 
to  the  proposed  rule. 

This  revision  process  will  establish  a 
uniform  presentation  of  existiiig 
commodity  terms  under  40  CFR  part 
180. 

A.  What  Action  is  the  Agency  Taking? 

In  this  rule,  EPA  is  making  the 
following  format  changes  to  a  the 
terminology  of  the  commodity  terms  in 
40  CFR  part  180  to  the  extent  the 
terminology  is  not  already  in  this 
format: 

1.  The  first  letter  of  the  conunodity 
term  is  capitalized.  All  other  letters, 
including  the  first  letter  of  proper 
names,  are  changed  to  lower  case. 

2.  Commodity  terms  are  listed  in  the 
singular  although  there  are  the 
following  exceptions:  "leaves",  "roots", 
"tops",  "greens",  "hulls",  "vines", 
"fractions",  "shoots",  and 
"byproducts". 

3.  Commodity  terms  are  amended  so 
that  generic  terms,  such  as  "com"  and 
"pea",  precede  modifying  terms,  such  as 
"field",  "dry"  and  "summer". 

4.  Abbreviated  terms  are  replaced 
with  the  appropriate  commodity  terms. 
Examples:  "K=CWHR)"  is  replaced  with 
"kernel  plus  cob  with  husks  removed" 
and  "POST-H"  is  replaced  with 
"postharvest". 

5.  Parenthesis  are  replaced  with 
commas.  Example:  "Cherry  (sweet), 
postharvest"  is  replaced  with  "Cherry, 
sweet,  postharvest". 

6.  Crop  group  terms  are  revised  to 
standardize  with  the  "Food  and  Feed 
Vocabulary".  Examples: 

i.  "Legume  vegetables  (succulent  or 
dried)  group",  "Legume  vegetable  group 
(dry  and  succulent),  and  "Legume 
vegetables"  are  replaced  with 
"Vegetable,  legume,  group  6". 

ii.  "Fruit,  stone  (cherry,  peach,  plum, 
prune)  group"  is  replaced  with  "Fruit, 
stone,  group  12". 

iii.  "Grass  forage,  fodder  and  hay" 
and  "Grass,  forage,  fodder,  and  hay"  are 
replaced  with  "Grass,  forage,  fodder  and 
hay  group  17". 
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Jiiv.  "Herbs  and  spices"  is  replaced 
ith  "Herb  and  spice  group  19". 

Bi  Additional  Changes 

J  In  addition  to  format  changes  to  the 
BUDodity  terms,  this  document  also 
includes  many  revisions  to  the 
commodity  terms.  These  revisions 
replace  certain.commodity  terms  that 
are  no  longer  used  by  EPA  with  the 
appropriate  matching  term  in  the  "Food 
and  Feed  Commodity  Vocabulary".  For 
example,  "Clover,  green"  is  replaced 
with  "Clover,  forage",  "Peanut  vines"  is 
replaced  with  "Peanut,  hay",  "Swine, 
meat"  is  replaced  with  "Hog,  meat", 
and  "Bushnuts"  is  replaced  with  "Nut, 
macadamia". 

trhis  document  also  deletes  certain 
terms  that  are  not  needed  to  identify  the 
tolerance  commodities.  Examples: 

|i.  The  term  "preharvest"  ("pre-H"  or 
"(PRE-H)")  is  not  needed  since 
tolerances  and  exemptions  established 
under  part  180  apply  to  residues  from 
only  preharvest  application,  unless 
otherwise  specified,  in  accordance  with 
40CFRl80.1(i). 

ii.  The  term  "preslaughter"  ("(PRE- 
S)"  or  "(PRE-S  appli)")  is  not  needed 
since  tolerances  and  exemptions 
established  under  part  180  apply  to 
residues  from  preslaughter  application 
to  livestock,  imless  otherwise  specified. 

tii.  The  terms  "nutmeat"  and 
"nutmeats"  when  used  in  association 
with  the  tree  nut  crops  or  peanut  are  not 
needed.  For  tree  nut  crops,  nutmeat  and 
almond  hulls  are  the  only  edible 
portions  of  the  crop  consumed. 
Therefore,  OPP's  Food  and  Feed  • 
Commodity  Vocabulary  uses  the 
commodity  terms  "Almond",  "Pecan", 
"Walnut",  etc.  for  the  tree  nuts  and  the 
commodity  term  "Peanut"  is  used  in 
place  of  "Peanut,  nutmeat".  Since 
"almond  hulls"  are  fed  to  livestock, 
tolerances  may  be  established  for 
"Almond,  hulls". 

in.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedmres,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object  "  to  a  regulation  for  an 


exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  nnit  and  in  40. CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0043  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
.requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  2,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBl.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pm-suant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 


the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  30S- 
5697,  by  e-mail  at 

tompkins.jim®epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a- waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Di^dsion  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  in. A.,  you  should  also  send  a  copy 
of  yoiu-  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  yoxu' 
copies,  identified  by  docket  ID  number 
OPP-2003-0043,  to:  Public  hiformation 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.I.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  ita  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  tbe  manner  sought  by  the 
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requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  makes  technical 
amendments  to  the  Code  of  Federal 
Regulations  which  have  no  substantive 
impact  on  the  underlying  regulations, 
and  it  does  not  otherwise  impose  or 
amend  any  requirements.  As  such,  the 
Office  of  Management  and  Budget 
(OMB)  has  determined  that  a  technical 
amendment  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Because  this  final  rule  has  been 
exempted  from  review  under  Executive 
Order  12866  due  to  its  lack  of 
significance,  this  final  rule  is  not  subject 
to  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  The 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
organizations.  After  considering  the 
economic  impacts  of  today's  final  rule 
on  small  entities,  I  certify  that  this 


action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
proposes  technical  amendments  to  the 
Code  of  Federal  Regulations  which  have 
no  substantive  impact  on  the  underyling 
regulations.  This  technical  amendment 
will  not  have  any  negative  economic 
impact  on  any  entities,  including  small 
entities.  In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiu-e  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  final 
rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249.  November 
6,  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accoimtable 
process  to  ensure  "meaningful  and 
timely  input  by  tribal  officials  in  the 
development  of  regulatory  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
final  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  final  rule. 

V.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  t«Jce  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pest.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  26,  2003. 
James  Jones 
Director.  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  part  180  is  amended 
as  follows: 

PART  180-4AMENDED] 

■  1 .  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  In  180.491.  the  table  to  paragraph 
(a)(3)  is  revised  to  read  as  follows: 

§180.491 
residues. 


Propylene  oxide;  tolerances  for 


(a)' 
(3)* 


Commodity 

Parts  per 
million 

Cocoa  t)ean,  tiean 

Gum,  edible  

Nutmeat,  processed,  except 

peanuts  

Spices,  processed  

300 
300 

300 
300 

§180.495    [Amended] 

■  3.  In  §  180.495,  the  table  to  paragraph 
(a)  is  amended  by  changing  the  entry 
"Poultry,  eggs"  to  read  "Egg"  and  by 
realphabetizing  the  entry  into  the  table. 

Subpart  C— {Amended] 

■  4.  Subpart  C  is  amended  as  follows: 
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■  i.  By  removing  the  following  tenns 
wherever  they  appear  in  subpart  C: 

a.  (Pre-H) 
I  b.  pre-H 
:  c.  (PRE-H) 
i  d.  ,  nutmeat 

e. ,  nutmeats 

f.  (nutmeats) 

t,  (nuts) 
.  (PRE-S  appli) 
i.  (pre-s) 

■  ii.  In  the  following  table,  by  changing 
the  term  exactly  as  it  appears  in  the 
Existing  Term  column  to  read  exactly 
like  the  term  in  the  New  Term  coltunn 
wherever  it  appears  in  subpart  C,  and  by 
realphabetizing  the  new  term  where 
necessary. 


Existing  Term 


Beet,  roots 


Beet,  sugar,  pulp 


Beet,  sugar,  pulp 
(dried  and/or  de- 
hydrated) 


Beet,  sugar,  with- 
out tops 


Beet,  tops 


Black  walnut  meats 


Existing  Term 

New  Term 

Almond,  meat 

Almond 

Amaranth,  grain 

Amaranth,  grain, 
grain 

Animal  feed, 
nongrass,  group 

Animal  feed, 
nongrass,  group 
18 

Animal  feed, 
nongrass,  group, 
except  alfalfa 

Animal  feed, 
nongrass,  group 
18,  except  alfalfa 

Aspirated  grain 
fractions 

Grain,  aspirated 
fractions 

Banana,  pulp  with 
peel  removed 

Banana,  pulp 

Banana,  whole 

Banana 

Bean,  dry 

Bean,  dry,  seed 

Bean,  green, 
postharvest 

Bean,  succulent, 
postharvest 

Bean,  guar 

Guar,  seed 

Bean,  lima  (green) 

Bean,  lima,  suc- 
culent 

Bean,  mung,  dry 

Bean,  mung,  seed 

Bean,  snap 

Bean,  snap,  suc- 
culent 

Bean,  snap, 
postharvest 

Bean,  snao,  suc- 
culent, 
postharvest 

Bean  vine  forage 

Bean,  forage 

Beeswax 

Honeycomb 

Beet 

Beet,  garden 

Beet,  greens 

Beet,  garden,  tops 

Beet  greens 
(alone) 

Beet,  garden,  tops 

^ 

.   .- 

Beny  group 


Brassica,  head  and 
stem,  subgroup 


Brassica,  head  . 
stem  subgroup 
(5-A) 


Brassica,  head  and 
stem,  subgroup, 
excluding  cab- 
bage 


Brassica,  leafy 
greens,  subgroup 


New  Term 


Beet,  garden,  roots 


Beet,  sugar,  dried 
pulp 


Beet,  sugar,  dried 
pulp 


Beet,  sugar,  roots 


Beet,  garden,  tops 


Walnut,  black 


Berry  group  13 


Brassica,  head  and 
stem,  sut>group 
5A 


Brassica,  head  and 
stem,  subgroup 
5A 


Brassica,  head  and 
stem,  subgroup 
5A,  except  cab- 
bage 


Brassica,  leafy 
greens,  sub- 
group 5B 


Brassica,  leafy 
greens,  subgroup 
(Crop  Subgroup 
5-B) 


Brassica  vegeta- 
bles crop  group 


Buckwheat, 
postharvest 


Brassica,  leafy 
greens,  sub- 
group 5B 


Vegetable,  bras- 
sica, leafy,  group 
5 


Buckwheat 


Bushberry  sub- 
group 


Bushnuts 


Canbenies 


Canet}erries  sub- 
group 


Caneberry  crop 
subgroup 


Caneberry  sub- 
group 


Canola 


Carambola 


Carrot 


Can-ots 


Buckwheat,  grain, 
postharvest 


Buckwheat,  grain 


Bushberry  sub- 
group 13B 


Nut,  macadamia 


Canebeny  sub- 
group 


Caneberry  sub- 
group 13A 


Caneberry  sub- 
group 13A 


Caneberry  sub- 
group ISA 


Canola,  seed 


Starfruit 


Can'ot,  roots 


Carrot,  roots 


Existing  Term 

New  Term 

Carrot,  postfuin/est 

Carrot,  roots, 
postharvest 

Cattle,  milk 

Milk 

Cherry,  sour 

Cherry,  tart 

Cheny  (sour) 

Cheny,  tan 

Cherry  (sweet), 
posthan/est 

Cherry,  sweet, 
postharvest 

Chk:kpea 

Chk:kpea,  seed 

Chk:kpeas 

Chtekpea,  seed 

Chick  pea,  seed 
(dry) 

Chk^kpea,  seed 

Cilantro 

Coriander 

Cilantro,  leaves 

Coriander,  leaves 

Cipollini,  bulb, 
postharvest 

Onion,  cipollini, 
bulb,  postharvest 

Citrus,  pulp 

Citrus,  dried  pulp 

Citrus  whole  fruit 

Citnis 

Clover,  chaff, 
grown  for  seed 

Clover,  seed 
screenings 

Clover,  fresh 

Clover,  forage 

Clover,  green 

Clover,  forage 

Cocoa 

Cocoa  bean,  dried 
bean 

Cocoa  bean 

Cocoa  bean,  dried 
bean 

Coffee 

Coffee,  bean 

Copra 

Coconut,  copra 

Copra,  postharvest 

Coconut,  copra, 
postharvest 

Com,  field,  fodder 

Com,  field,  stover 

Com,  field,  forage 
(silage) 

Com,  field,  forage 

Com,  field,  milling 
fractions 

Com,  field,  milled 
byproducts 

Com,  fieW,  stover 
(fodder) 

Com,  field,  stover 

Com,  fodder 

Com,  stover 

Com,  fodder  ^dry) 

Com,  stover 

Com,  fodder  (field) 

Com,  field,  stover 

Com,  fodder,  field 
(dry) 

Com,  field,  stover 

Com,  fodder,  fiekl . 
(green) 

Com,  field,  stover 

Com,  fodder,  pop 

Com,  pop,  stover 
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Existing  Term 


Com,  fodder,  sweet 


Com,  fresh 


New  Term 


Existing  Term 


New  Term 


Com,  sweet,  stover 


Com  oil 


Com,  pop,  fodder 


Com,  pop,  stover 
(fodder) 


Com,  silage 


Com,  sweet,  kemal 
plus  cob  with 
husks  removed 


Fruit,  stone  (cherry, 
peach,  plum, 
prune),  group 


Com,  field,  refined 
oil 


Com,  pop,  stover 


Com,  pop,  stover 


Com,  field,  forage 


Com,  sweet,  fodder 


Cottonseed 


Crambe 


Crop  Group  16 
(forage,  stover 
and  hay  of  Grain 
cereal) 


Crop  Group  1 5 
(Grain,  cereal) 


Com,  sweet,  stover 


Cotton,  undelinted 
seed 


Cretmbe,  seed 


Grain,  cereal,  for- 
age, fodder  and 
straw  group  16 


Crop  Group  17 
(grass,  forage, 
and  grass,  hay) 


Dandelions 


Egg,  whole 


Field  com,  fodder 


RIberts  (hazelnuts) 


RIbert  (Hazelnuts), 
postharvest 


Raxseed 


Raxseed  meal 


Foliage  of  legume 
vegetables 


Grain,  cereal, 
group  15 


Grass,  forage,  fod- 
der and  hay,' 
group  17 


Dandelion,  leaves 


Egg 


Com,  field,  stover 

— » — 


Hazelnut 


Hazelnut, 
posthan/est 


Rax,  seed 


Rax,  meal 


Vegetable,  foliage 
of  legume,  group 


Foliage  of  legume 
vegetables  crop 
group  (foliage) 

Vegetable,  foliage 
of  legume,  group 

Foliage  of  legume 
vegetables  (ex- 
cept soybean) 

Vegetable,  foliage 
of  legume,  ex- 
cept soytjean, 
subgroup  7A 

Fruit,  citrus,  group 

Fruit,  citrus,  group 
10 

Fruit,  pome,  crop 
group 

Fruit,  pome,  group 

Fruit,  pome,  group 

Fruit,  pome,  group 

Fruit,  stone,  group 


Fruit,  stone,  group 
12,  except  cher- 
ries 


Fruit,  stone,  group, 
except  plum 


Fruit,  stone,  group, 
except  plum  and 
prune 


Fruit,  stone,  group 
12 


Fruit,  stone,  group 
12 


Fruit,  stone,  group 
12,  except  cher- 
ry 


Fruit,  stone,  group 
12,  except  plum 


Fruit,  stone,  group, 
except  fresh 
prune  plum 


Forage,  fodder, 
and  straw  of 
Grains,  cereal 
crop  group  (for- 
age) 


Forage,  fodder, 
and  straw  of 
Grains,  cereal 
crop  group  (hay) 


Fruit,  stone,  group 
12,  except  plum 
and  plum,  prune, 
fresh 


Fruit,  stone,  group 
12,  except  plum, 
prune,  fresh 


Grain,  cereal,  for- 
age, fodder  and 
straw,  group  16, 
forage 


Forage,  fodder, 
and  straw  of 
Grains,  cereal 
crop  group  (sto- 
ver) 


Forage,  fodder, 
and  straw  of 
Grains,  cereal 
crop  group 
(straw) 


Gart}anzo  bean 


Ginseng 


Grain,  cereal,  for- 
age, fodder  and 
straw,  group  16, 
hay 


Grain,  cereal,  for- 
age, fodder  and 
straw,  group  16, 
stover 


Grain,  cereal,  for- 
age, fodder  and 
straw,  group  16, 
straw 


Chrckpea,  seed 


Ginseng,  dried 


Ginseng  root,  fresh 


Grain,  aspirated 
grain  fractions 


Grain,  cereal  crop 
group  (grain) 


Grain,  cereal  for- 
age, fodder  and 
straw,  group 


Grain,  cereal, 
group 


Grain,  cereal, 
group,  except 
wheat 


Ginseng,  root 


Ginseng,  dried  root 


Existing  Term 


Grain,  cereal, 
group  (except 
bariey,  field  com, 
grain  sorghum, 
oats,  and  wheat) 


Grains,  Cereal, 
Forage,  Fodder, 
and  Straw,  group 


Ginseng,  root 


Grain,  aspirated 
fractions 


Grain,  cereal, 
group  15 


Grain,  cereal,  for- 
age, fodder  and 
straw,  group  16 


Grain,  cereal, 
group  15 


Grain,  cereal, 
group  15.  except 
wheat 


Grains.  Cereal, 
Group 


New  Tenm 


Grain,  cereal, 
group  15,  except 
bariey,  field  com, 
grain  sorghum, 
oat,  and  wheat 


Grain,  cereal,  for- 
age, fodder  and 
straw,  group  16 


Grass,  canary,  an- 
nual straw 


Grass  fodder 


Grass  forage,  fod- 
der and  hay 


Grass,  forage,  fod- 
der, and  hay 


Grain,  cereal, 
group  15 


Canarygrass,  an- 
nual, hay 


Grass,  hay 


Grass,  forage,  fod- 
der and  hay, 
group  17 


Grass,  forage,  fod- 
der and  hay, 
group 


Grass,  hay  (pas- 
ture and  range- 
land) 


Grass,  seed 
cleanings  (includ- 
ing hulls) 


Grass,  seed  straw 
(including  chaff) 


Grass,  forage,  fod- 
der and  hay, 
group  17 


Grass,  forage,  fod- 
der and  hay, 
group  17 


Grass,  hay 


Grass,  seed 
screenings 


Grass,  straw, 
grown  for  seed 


Head  and  stem 
Brassica  crop 
subgroup 

Brassica,  head  and 
stem,  subgroup 
5A 

Herb  and  spice 
group 

Herb  and  spice 
group  19 

Herbs  and  spices 

Herb  and  spice 
group  19 

Herb  subgroup 

Herb  sul)group 
19A 

Herbs  subgroup 

Herb  subgroup 
19A 

Hop,  fresh 

Hop,  vine 

Hop,  green 

Hop,  vine 

(inc.  sweet 
K=CWHR) 

.  kernel  plus  cob 
with  husks  re- 
moved               t 

(inc  sweet 
K=CWHR) 

,  kemel  plus  cob 
with  husks  re- 
moved 

(including  sweet 
K=CWHR) 

.  kemel  plus  cob 
with  husks  re- 
moved 
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Existing  Term 


Leafy  greens  crop 
subgroup 


Leafy  greens  sub- 
group 


Leafy  petioles  sub- 
group 


Leafy  vegetable 
(except  Brassica) 
crop  group 


Leafy  vegetable 
(except  Brassica) 
vegetables  group 


Leafy  vegetables 
(except  brassica) 
group  (except 
spinach) 


Leaves  of  root  and 
tuber  vegetables 
(human  food  or 
animal  feed) 
(iroup 


New  Term 


Leafy  greens  sub- 
group 4A 


Leafy  greens  sub- 
group 4A 


Leaf  petioles  sub- 
group 4B 


Vegetable,  leafy, 
except  brassica, 
group  4 


Vegetable,  leafy, 
except  brassica, 
group  4 


Vegetable,  leafy, 
except  brassica, 
group  4,  except 
spinach 


Legume  vegetable 
group  foliage 
(except  soybean, 
forage  and  soy- 
bean, hay) 


Vegetable,  leaves 
of  root  and 
tuber,  group  2 


Vegetable,  foliage 
of  legume,  ex- 
cept soybean, 
subgroup  7A 


Legume  vegetable 
group  (dry  or 
succulent) 

Vegetable,  legume, 
group  6 

Legume  vegetable 
group  (dry  and 
succulent) 

Vegetable,  legume, 
group  6 

Legume  vegetable 
(succulent  or 
dried)  group 

Vegetable,  legume, 
group  6 

Legume  vegetables 

Vegetable,  legume, 
groups 

Legume  vegetables 
crop  group,  seed 

Vegetable,  legume, 
group  6 

Legume  vegetables 
(succulent  or 
dried)  group 

Vegetable,  legume, 
group  6 

Legume  vegetable 
Succulent  or 
dried  group,  ex- 
cluding soy- 
beans) 

Vegetable,  legume, 
group  6,  except 
soybean 

Lentils 

Lentil,  seed 

Mandarins 

Tangerine 

Melon  subgroup 

Melon  subgroup 
9A 

Mustard,  Chinese 

Mustard  greens 

Existing  Term 

New  Term 

Nongrass  £mimal 
feed  (forage,  fod- 
der, straw,  and 
hay) 

Animal  feed, 
nongrass,  group 
18  group 

Nut,  tree  crop 
group 

Nut  tree,  group  14 

Nut,  tree,  group 

Nut,  tree,  group  14 

Nut,  tree,  group 
(except  Almond, 
hulls) 

Nut,  tree,  group  14 

Oat,  fodder 

Oat,  straw 

Oat,  forage,  green 

Oat,  forage 

Oat,  green  forage 

Oat,  forage 

Orange 

Orange,  sweet 

Oranges 

Orange,  sweet 

Parsley 

Parsley,  leaves 

Parsley,  root 

Parsley,  turnip 
rooted,  roots 

Pea  and  bean, 
dried  shelled,  ex- 
cept soyt)ean, 
subgroup 

Pea  and  bean, 
dried  shelled,  ex- 
cept soybean, 
subgroup  6C 

Pea  and  bean,  suc- 
culent shelled, 
subgroup 

Pea  and  bean, 
succulent 
shelled,  sub- 
group 6B 

Peach  (including 
nectarines) 

Peach 

Pea,  dried 

Pea,  dry,  seed 

Pea,  dry 

Pea,  dry,  seed 

Pea,  forage 

Pea,  field  vines 

Pea,  hay 

Pea,  field,  hay 

Peanut  forage 

Peanut,  hay 

Peanut,  oil 

Peanut,  refined  oil 

Peanut,  shells 

Peanut,  hulls 

Pea,  southern, 
blackeyed 

Pea,  blackeyed 

Peanut,  vines 

Peanut,  hay 

Peanut  forage  and 
hay 

Peanut,  hay 

Pigeon  peas 

Pea,  pigeon,  seed 

Pineapple  bran 
(wet  and  dry) 

Pineapple,  bran 

Pistachio  nut 

Pistachio 

Pistachio  nuts 

Pistachio 

Plum,  dried 

Plum,  pmne,  dried 

Existing  Term 

New  Term 

Potato,  waste, 
dried 

Potato,  processed 
potato  waste 

(PRE-  and  POST- 
H) 

,  postharvest 

Raisin 

Grape,  raisin 

Raisins 

Grape,  raisin 

Raisin  waste 

Grape,  raisin, 
waste 

Rape  forage 

Rapeseed,  forage 

Rapeseed 

Rapeseed,  seed 

Rape  seed 

Rapeseed,  seed 

Rice 

Rice,  grain 

Rice,  fodder 

Rice,  straw 

(roots  PRE-H) 

,  roots 

Rye,  fodder 

Rye,  straw 

Rye,  forage,  green 

Rye,  forage 

Rye,  green  forage 

Rye,  forage 

Rye,  hay 

Rye,  forage 

Safflower 

Safflower,  seed 

Sorghum,  aspirated 
grain  fractions 

Grain,  aspirated 
fractions 

Sorghum  forage 

Sorghum,  forage 

Sorghum  grain 

Sorghum,  grain 

Sorghum,  green 
forage 

Sorghum,  forage, 
hay 

Sorghum  milling 
fraction 

Sorghum,  grain, 
flour 

Sorghum  milling 
fractions  (except 
flour) 

Sorghum,  grain, 
bran 

Sorghum  (milo) 

Sorghum,  grain 

Sorghum,  stover 

Sorghum,  grain, 
stover 

Sorghum,  hay 

Sorghum,  forage, 
hay 

Sorgum,  fodder 


Sorghum,  grain, 
stover 


Soyt>ean  grain 

Soybean,  seed 

Soyt>ean,  oil 

Soyt)ean,  refined 
oil 

Spearmint 

Speanrttnt,  tops 

Spearmint  hay 

Spearmint,  hay 
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Existing  Term 


Spice  subgroup 


Spices  sut)group 


Squash/Cucumber 
subgroup 


Sugarbeet,  pulp 


New  Term 


Existing  Term 


Spice  sut>group 
19B 


Vegetable,  bras- 
sica,  leafy,  group 


Spice  subgroup 
19B 


Squash/Cucumber 
subgroup  9B 


Sugarcane 


Sunflower 


Sunflowers 


Sweet  potato 


.Swine,  fat 


Swine,  kidney 


Swine,  liver 


Beet,  sugar,  dried 
pulp 


Sugarcane,  cane 


Sunflower,  seed 


Sunflower,  seed 


Sweet  potato, 
roots 


Hog.  fat 


Hog.  kidney 


Hog.  liver 


Swine,  meat 


Swine,  meat  by- 
products 


Tomato,  fresh 


Tomato,  fnjit 


(tops  PRE-H) 


Tree  nut  (crop 
group  14), 
nutmeat 


Hog,  meat 


Hog.  meat  byprod- 
ucts 


Tomato 


Tomato 


,  tops 


Nut,  tree,  group  14 


Tree  nuts  (crop 
group  14) 


Tuberous  and 
Corm,  Vegetable 
Crop  Subgroup 


Turnip,  greens, 
tops 


Turnip,  tops 


Wheat,  fodder 


Nut,  tree,  group  14 


Vegetable,  tuber- 
ous and  corni, 
subgroup  1C 


Tumip,  greens 


Turnip,  greens 


Wheat,  fodder, 
green 


Wheat,  forage 
(green) 

Wheat,  forage, 
green 


Wheat,  green  fod- 
der 

Wheat,  green  for- 
age 


Wheat,  stover 


Wheat,  straw 


Wheat,  hay 


Wheat,  forage 


Wheat,  forage 


Wheat,  hay 


Wheat,  forage 


Wheat,  straw 


Vegetable,  bras- 
sica,  leafy  group 


Vegetable,  bras- 
sica,  leafy,  group 
(exceptbroccoli, 
cabbage,  cauli- 
flower, brussels 
sprouts,  and 
mustard  greens) 


New  Term 


Existing  Tenm 


Vegetable,  bras- 
sica,  leafy,  group 
5 


Vegetable,  fruiting, 
group  (except 
cucurbits) 


NewTemi 


Vegetable,  bras- 
sica,  leafy,  group 
5 


Vegetable,  fruiting, 
except  cucurbit 


Vegetable,  bulb, 
group 


Vegetable, 
cucurbit,  crop 
group 


Vegetable,  bras- 
sica,  leafy,  group 
5,  except  broc- 
coli, cabbage, 
cauli- 

flower.brussels 
sprouts,  and 
mustard  greens 


Vegetable,  fruiting, 
crop  group 


Vegetable,  bulb, 
group  3 


Vegetable, 
cucurbit,  group 


Vegetable, 

cucurbit,  group 
(Crop  Group  9) 


Vegetable, 
cucurbit,  melon, 
crop  subgroup  9- 
A 


Vegetable,  foliage 
of  legume,  ex- 
cept soybean, 
subgroup 


Vegetable, 
cucurbit,  group  9 


Vegetable, 
cucurbit,  group  9 


Melon  subgroup 
9A 


Vegetable,  foliage 
of  legume,  group 
(except  soybean, 
forage  and  hay) 


Vegetable,  foliage 
of  legume,  group 


Vegetable,  fruiting 
Crop  Group 


Vegetable,  fruiting, 
group  (Crop 
aroup  8) 


Vegetable,  foliage 
of  legume,  ex- 
cept soybean, 
subgroup  7A 


Vegetable,  foliage 
of  legume,  ex- 
cept soybean, 
subgroup  7A 


Vegetable,  foliage 
of  legume,  group 

7 


Vegetable,  fruiting, 
group  8 


Vegetable,  fruiting, 
group  8 


Vegetable,  fruiting 
(except 
cucurbits)  group 


Vegetables,  fruiting 
(except 
cucurbits),  group 


Vegetable,  fruiting, 
group 


Vegetable,  faiiting 
group 


Vegetable,  fruiting, 
group  8 


Vegetable,  fruiting, 
group  8 


Vegetable,  fruiting, 
group  8 


Vegetable,  faiiting, 
group  8 


Vegetable,  leaf  pet- 
iole, subgroup 


Vegetable,  leafy, 
except  brassica. 
group 


Vegetable,  fmiting, 
group  8 


Vegetable,  fmiting, 
group  8 


Vegetable,  fruiting, 
group  8 


Leaf  petioles  sub- 
group 4B 


Vegetable, 
cucurbit,  group  9 


Vegetable,  leafy, 
except  brassica, 
group  (Crop 
Group  4) 


Vegetable,  leafy, 
except  Brassica, 
group 


Vegetable,  leafy 
group,  except 
brassica 


Vegetable,  leaves 
of  root  and  tuber, 
group 


Vegetable,  leafy, 
except  brassica. 
group  4 


Vegetable,  leafy, 
except  brassica. 
group  4 


Vegetable,  leafy, 
except  brassica. 
group  4 


Vegetable,  leafy, 
except  brassica. 
group  4 


Vegetable,  leaves 
of  root  and  tuber, 
group  (except 
sugar  beet  tops) 


Vegetable,  leaves 
of  root  and 
tuber,  group  2 


Vegetable,  legume, 
edible  podded, 
subgroup 


Vegetables,  leg- 
ume, edible  pod- 
ded, subgroup 


Vegetable,  legume, 
group 


Vegetable,  legume, 
group  (except 
soybean) 


Vegetable,  leaves 
of  root  and 
tuber,  group  2. 
except  sugar 
beet 


Vegetable,  legume, 
edible  podded, 
subgroup  6A 


Vegetable,  legume, 
edible  podded, 
subgroup  6A 


Vegetable,  legume, 
group  6 


Vegetable,  legume, 
group  6,  except 
soyt)eein 


Vegetable,  root  and 
tuber,  group 


Vegetable,  root,  ex- 
cept sugar  beet, 
subgroup 


Vegetable,  root 
(except  sugar 
beet)  subgroup 


Vegetable,  root  and 
tuber,  group  (ex- 
cept sugar  beet) 


Vegetable,  root 
and  tuber,  group 


Vegetable,  root, 
except  sugar 
beet,  subgroup 
IB 


Vegetable,  root, 
except  sugar 
beet, 
subgrouplB 


Vegetable,  root 
and  tuber,  group 
1 .  except  sugar 
beet 
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■  Existing  Term 

New  Term 

Vegetable,  root, 
subgroup 

Vegetable,  root, 
subgroup  1A 

Vegetable,  tuber- 
ous and  corm, 
except  potato, 
subgroup 

Vegetable,  tuber- 
ous and  corm, 
except  potato, 
subgroup  1 D 

Vegetable,  tuber- 
ous and  corm, 
subgroup 

Vegetable,  tuber- 
ous and  corm, 
subgroup  1C 

Vegetable,  tuber- 
ous and  corm, 
subgroup  (Crop 
Subgroup  1-C) 

Vegetable,  tuber- 
ous and  corm, 
sut>group  1C 

Yams 

Yam,  true,  tuber 

[FR  Doc.  03-16614  Filed  6-30-03;  8:45  am] 
BltXING  CODE  6560-SO-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0043;  FRL-7316-91 

Pesticide  Tolerance  Nomenclature 
Changes;  Technical  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  makes  minor 
revisions  to  the  terminology  of  certain 
commodity  terms  listed  under  40  CFR 
part  180,  subpart  C.  EPA  is  taking  this 
action  to  establish  a  xmiform  listing  of 
conunodity  terms. 
EFFECTIVE  DATE:  This  rule  becomes 
effective  on  July  1,  2003.  Objections  and 
requests  for  hearings.  identlHed  by 
docket  ID  number  OPP-2002-0043. 
must  be  received  on  or  before 
September  2.  2003. 
ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  Follow  the  detailed 
instructions  as  provided  in  Unit  III.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Prainsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number; 
(703)  308-9368;  and  e-mail  address: 
jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 


producer,  food  manufact\u«r,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to; 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufactiuing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2002-0043.  The  official  public 
docket  consists  of  the  documents 
sprecifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
.Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  This  docket 
facility  is  open  from  8;30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
imder  the"  Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  cuirentiy  imder  development. 
To  access  an  electronic  copy  of  the 
commodity  data  base  entitled  Food  and 
Feed  Commodity  Vocabulary  go  to; 

h  ttp  -.//www. epa.gov/pesticides/ 
foodfeed/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 


system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://vnvw.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

n.  Background 

What  Action  is  the  Agency  Taking? 

EPA's  Office  of  Pesticide  Programs 
(OPP)  has  developed  a  commodity 
vocabulary  data  base  entitled  Food  and 
Feed  Commodity  Vocabulary.  The  data 
base  was  developed  to  consolidate  all 
the  major  OPP  commodity  vocabularies 
into  one  standardized  vocabulary.  As  a 
result,  all  future  pesticide  tolerances 
issued  under  40  CFR  part  180  will  use 
the  preferred  commodity  term  as  listed 
in  the  aforementioned  data  base.  This 
revision  process  will  establish  a  uniform 
presentation  of  existing  commodity 
terms  under  40  CFR  part  180.  This  is  the 
fourth  in  a  series  of  documents  revising 
the  terminology  of  commodity  terms 
currently  used  in  tolerances  in  40  CFR 
part  180.  Two  final  rules,  revising 
pesticide  tolerance  nomenclature,  were 
published  in  the  Federal  Register  on 
June  19.  2002  (67  FR  41802)  (FRL- 
6835-2).  and  June  21.  2002  (67  FR 
42392)  (FRL-7180-1). 

In  the  Federal  Register  of  April  18. 
2003,  (68  FR  19170)  (FRL-7176-9)  EPA 
issued  a  proposed  rule  to  make  minor 
revisions  to  the  terminology  of  certain 
commodity  terms  used  in  tolerances  in 
40  CFR  part  180.  subpart  C,  to  estabfish 
a  uniform  listing  of  commodities.  There 
were  no  comments  received  in  response 
to  the  proposed  rule. 

This  revision  process  will  establish  a 
uniform  presentation  of  existing 
commodity  terms  under  40  CFR  part 
180. 

m.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the -FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  s6ction  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
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for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
-you  must  identify  docket  ID  number 
OPP-2002-0043  in  the  subject  line  on 
the  first  page  of  your  submission.  AU 
requests  must  be  in  writing,  and  must  be 
mailed  pr  delivered  to  the  Hearing  Clerk 
on  or  before  September  2,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  he  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 


EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  piupose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NfW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0043,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  coiuier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  woidd.  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 


issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  makes  technical 
amendments  to  the  Code  of  Federal 
Regulations  which  have  no  substantive 
impact  on  the  underlying  regulations, 
and  it  does  not  otherwise  impose  or 
amend  any  requirements.  As  such,  the 
Office  of  Management  and  Budget 
(OMB)  has  determined  that  a  technical 
amendment  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4.  1993). 
Because  tlais  final  rule  has  been 
exempted  from  review  under  Executive 
Order  12866  due  to  its  lack  of 
significance,  this  final  rule  is  not  subject 
to  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  fustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  The 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  generally  requires  an 
agency  to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
organizations.  After  considering  the 
economic  impacts  of  today's  final  nde 
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on  small  entities,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  action 
proposes  technical  amendments  to  the 
Code  of  Federal  Regulations  which  have 
no  substantive  impact  on  the  underyling 
regulations.  This  technical  amendment 
will  not  have  any  negative  economic 
impact  on  any  entities,  including  small 
entities.  In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensm^  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  imphcations."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regidations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  final 
rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000).  Executive  Order  13175, 
recpiires  EPA  to  develop  an  accountable 
process  to  ensiu«  "meaningful  and 
timely  input  by  tribal  officials  in  the 
development  of  regulatory,  policies  that 
have  tribal  implications."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
final  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 


distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
.  apply  to  this  final  rule. 

V.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  ef  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  nde"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sub}ects  in  40  CFR  part  180 

Administrative  practice  and 
procedure.  Agricultiu-al  commodities. 
Environmental  protection,  Pe^cides 
and  pest,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  26,  2003. 
James  Jones, 
Director,  Office  of  Pesticide  Progiums. 

Therefore,  40  CFR  chapter  I,  part  180, 
subpart  C  is  amended  as  follows: 

PART  180-{AMENOED] 

■  1.  The  authority  citation  for  part  180 
will  continue  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

■  2.  Section  180.113  is  revised  to  read  as 
follows: 

§180.113    Allettirin  (allyl  homolog  of 
cinerin  I);  tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  allethrin  (allyl  homolog  of 
cinerin  I)  in  or  on  the  following  food 
commodities: 


Commodity 


Commodity 


Apple,  postharvest 
Barley,  grain, 

postharvest 

Blackt)erry, 

postharvest 

Bluet)erry, 

postharvest 

Boysenberry, 

postharvest 

Cherry, 

.    postharvest 


Parts  per  million 


4 
2 

4 
4 
4 
4 


Com,  grain, 
posthan/est ........ 

Crabapple, 

postharvest 

Currant, 

posthan/est 

t)ewbeny, 

postharvest 

Fig,  postharvest  .... 
Gooseberry, 

postharvest 

Grape,  posthan/est 
Guava,  postharvest 
Huckleberry, 

postharvest 

Loganberry, 

postharvest 

Mango, 

postharvest 

Muskmelon, 
postharvest ........ 

Oat,  grain, 

postharvest 

Orange, 

postharvest 

Peach,  postharvest 
Pear,  posthan/est 
Pineapple, 

postharvest 

Plum,  postharvest 
Plum,  prune,  fresh, 

postharvest 

Raspberry, 

postharvest 

Rye,  grain, 

postharvest 

Sorghum,  grain, 
grain, 

postharvest 

Tomato, 

postharvest 

Wheat,  grain, 
postharvest 


Parts  per  million 


2 
4 
2 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  3.  Section  180.116  is  revised  to  read  as 
follows: 

§180.116    Ziram;  tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide 
ziram  (zinc  dimethyldithiocarbamate), 
calculated  as  zinc 
ethylenebisdithiocarbamate,  in  or  on  the 
following  food  conunodities: 


Commodity 


Almond 

Apple 

Apricot 

Bean  

Beet,  garden,  roots 
Beet,  garden,  tops 

Blackbeny 

Blueberry  

Boysenberry 


Parts  per  million 


0.1 
?■> 
7^ 
71 
71 
7' 
7* 
7' 
|7^ 
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Commodity 


Broccoli  

Bmssel  sprouts  ... 

Cabbage  

Can-Qt,  roots 

Cauliflower 

Celery  

Cheny  

Collards 

Cranberry 

Cucumber  

Dewberry  

Eggplant 

Gooseberry 

Grape 

Huckleberry 

Kale -. 

Kohlrabi 

Lettuce 

Loganberry 

Melon  

Nectarine  

Onion  

Pea  

Peach  

Peanut  

Pear  

Pecan  

Pepper  

Pumpkin 

Quince  

Radish,  roots  

Radish,  tops 

Raspberry  

Rutabaga,  roots  .. 
Rutabaga,  tops  ... 

Spinach 

Squash  

Squash,  sumn>er 

Strawberry  

Tomato 

Turnip,  greens  .... 

Turnip,  roots  

Youngberry  


Parts  per  million 


7 
7 

7 
7 
T 
T 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 
7 

0.1 
7 
T 
7 
7 
7 
7 
T 
7 
7 
7 
7 
7 
7 
7 
7 
7 


^See  footnote  1  to  §  180.114. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  4.  Section  180.133  is  revised  to  read  as 
follows: 

§  180.133    Lindane;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  lindane  (gamma  isomer  of 
benzene  hexachloride)  in  or  on  the 
following  food  commodities: 


Commodity 

Apple 

Apricot 

Asparagus 

Avocado  

Broccoli  

Brussels  s(l)routs 

Cabbage  

Cattle,  fat 


Parts  per  million 


Commodity 

Parts  per  millk>n 

Cauliflower 

Celery  

Cherry  

Collards 

Cucumber  

Eggplant 

Goat,  fat 

Grape 

Guava  

Hog,  fat 

Horse,  fat 

Kale 

Kohlrabi 

Lettuce 

Mango  

Melon  

Mushroom 

Mustard  greens 

Nectarine  

Okra 

Onion,  dry  bulb 

Peach 

Pear  

Pecan  

Pepper  

Pineapple 

Plum 

Plum,  paine,  fresh 

Pumpkin 

Quince 

Sheep,  fat  

Spinach 

Squash  

Squash,  summer  .. 

Strawberry  

Swiss  chard  

1 
1 
1 

1 
3 
1 
7 
1 
1 
4 
7 
1 
1 
3 
1 
3 
3 
1 
1 
1 
1 
1 
1 
0.01(N) 
1 
1 
1 
1 
3 
1 
7 
1 
3 
'      3 
1 
1 

Tomato 

3 

(b)  Section  1 8  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  5.  Section  180.143  is  revised  to  read  as 
follows: 

§180.143    Dipropyl  isocinchomeronate; 
tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  dipropyl  isocinchomeronate, 
resulting  from  dermal  application,  in  or 
on  the  following  food  commodities: 


Commodity 

Paris  per  million 

Cattle,  fat  

0.1(N) 

Cattle,  meat  

0.1  (N) 

Cattle,  meat  by- 

products   

0.1  (N) 

Goat,  fat 

0.1(N) 

Goat,  meat 

0.1(N) 

Goat,  meat  byprod- 

ucts   

0.1  (N) 

Hog,  fat 

0.1(N) 

Hog,  meat 

0.1(N) 

Hog,  meat  byprod- 

ucts   

0.1  (N) 

Horse,  fat 

0.1  (N) 

Horse,  meat 

0.1  (N) 

Horse,  meat  by- 

products   

0.1  (N) 

Commodity 

Parts  per  miltipn 

Milk  

Sheep,  fat  

Sheep,  meat  

Sheep,  meat  by- 
products  

0.004(N) 
0.1  (N) 
0.1(N) 

0.1(N) 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  6.  Section  180.149  is  revised  to  read  as 
follows: 

§  1 80.1 49    Mineral  oil;  tolerances  for 
residues. 

(a)  General.  (1)  For  the  purposes  of 
this  section,  the  insecticide  mineral  oil 
is  defined  as  the  refined  petroleiun 
fi-action  having  the  following 
characteristics: 

(i)  Minimum  flashpoint  of  300  °F. 

(ii)  Gravity  of  27  to  34  by  the 
American  Petroleiun  Institute  standard 
method. 

(iii)  Poiu  point  of  30  °F  maximum. 

(iv)  Color  2  maximum  by  standards  of 
the  American  Society  for  Testing 
Materials. 

(v)  Boiling  point  between  480  °F  and 
960  "F. 

(vi)  Viscosity  at  100  °F  of  100  to  200 
seconds  Saybolt. 

(vii)  Unsulfonated  residue  of  90 
percent  minimum. 

(viii)  No  sulfur  compounds  according 
to  the  United  States  Pharmacopeia  test 
under  Liquid  Petrolatum. 

(2)  Tolerances  for  residues  of  mineral 
oil  as  specified  in  paragraph  (a)(1)  of 
this  section  are  established  in  or  on  the 
following  food  commodities: 


Commodity 

Parts  per  million 

Com,  grain, 

posthan/est 

Sorghum,  grain, 

grain, 

postharvest 

'      200 
200 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  7.  Section  180.179  is  revised  to  read  as 
follows: 


§180.179 
residues. 


Tartar  emetic;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  the 
insecticide  tartar  emetic,  calculated  as 
combined  antimony  tri oxide,  in  or  on 
the  following  food  commodities: 
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Commodity 

Parts  per  million 

Fitiit,  citrus  ..; 

Grape 

Onion  

3.5 
3.5 
3.5 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  8.  Section  180.180  is  revised  to  read  as 
follows: 


Orthoarsenic  acid;  tolerance  for 


§180.180 
residues. 

(a)  General.  A  tolerance  that  expires 
on  July  1, 1995,  for  combined  As  2O  3 
is  established  for  residues  of  the 
defoliant  orthoarsenic  acid  in  or  on  the 
following  food  commodity: 


Commodity 


Cotton,  undelinted 
seed  


Parts  per  million 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  9.  Section  180.202  is  revised  to  read  as 
follows: 

§  1 80.202    p-Chlorophenoxyacetic  acid; 
tolerances  for  residues. 

(a)  General.  (1)  A  tolerance  is 
established  for  combined  residues  of  the 
plant  regulator  p-chlorophenoxyacetic 
acid  and  its  metabolite  p-chlorophenol 
in  or  on  the  following  food  commodity: 


Commodity 

Parts  per  million 

To<nato 

0.05 

(2)  A  tolerance  is  established  for 
combined  residues  of  the  plant  regulator 
p-chlorophenoxyacetic  acid  and  its 
metabolite  p-chlorophenol  to  ii\hibit 
embryonic  root  development  in  or  on 
the  following  food  commodity: 


Commodity 


Bean,  mung, 
sprouts  .... 


Parts  per  million 


(b)  Section  18  er/iergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  10.  Section  180.208  is  revised  to  read 
as  follows: 


§180.208    N-Butyt-N-ethyl-aaa-trffluoro- 
2,6Klinitro-p-toluidine;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
Ar-butyl-N-ethyl-aaa-trifluoro-2,6- 
dinitro-p-toluidine  in  or  on  the 
following  food  commodities: 


Commodity 


Alfalfa,  forage  .... 

Alfalfa,  hay 

Clover,  forage  .... 

Clover,  hay  

Lettuce 

Peanut  

Trefoil,  birdsfoot, 

forage 

Trefoil,  birdsfoot, 

hay  


Parts  per  million 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  11.  Section  180.210  is  revised  to  read 
as  follows: 


§180.210 
residues. 


Bromacil;  tolerances  for 


(a)  General.  Tolerance  are 
established  for  residues  of  the  herbicide 
bromacil  (5-bromo-3-sec-butyl-6- 
methyluracil)  in  or  on  the  following 
food  commodities: 


Commodity 


Fruit,  citnjs 
Pineapple  .. 


Parts  per  million 


0.1 
0.1 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  12.  Section  180.212  is  revised  to  read 
as  follows: 

§180.212    S-Ethyl 

cyclofiexylettiylthiocartMmate;  tolerances 
for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
S-ethyl  cyclohexylethylthiocarbamate  in 
or  on  the  following  food  commodities: 


0.05(N) 
0.05(N) 
0.05(N) 
0.05(N) 
0.05(N) 
0.05(N) 

0.05(N) 

0.05(N) 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  13.  Section  180.228  is  revised  to  read 
as  follows: 

§  180.228    S-Ethyl  hexahydro-1  H-azapine-l  - 
cart>othioate;  tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  the  herbicide  S-ethyl 

hexahydro-l  lH-azepine-1-carbothioate 
in  or  on  the  following  food 
conunodities: 


Commodity 


Rice,  grain 
Rice,  straw 


Parts  per  million 


0.1  (N) 
0.1  (N) 


Commodity 


Beet,  garden,  roots 
Beet,  garden,  tops 
Beet,  sugar,  roots 
Beet,  sugar,  tops  .. 
Spinach 


Parts  per  million 


0.05(N) 
0.05<N) 
0.05(N) 
0.05(N) 
0.05(N) 


(b)  Section  18  emergency  exemptions. 
[Reserved] 


(b)  Section  18  emergency  exemptions: 
[Reserved] 

{c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  14.  Section  180.232  is  revised  to  read 
as  follows: 

§  1 80.232    Butylate;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  the  herbicide  butylate  in 
or  on  the  following  food  commodities: 


Commodity 

Com,  field,  forage 
Com,  field,  grain  .. 
Com,  field,  stover 
Com,  pop,  forage 
Com,  pop,  grain  ... 
Com,  sweet,  for- 
age   

Com,  sweet,  ker- 
nel, plus  cob 
with  husks  re- 
moved   


Parts  per  million 


0.1 
0.1 
0.1 
0.1 
0.1 

0.1 


0.1 


(b)  Section  18  emergency  exemptions: 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

•    (d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  15.  Section  180.238  is  revised  to  read 
as  follows: 

§180.238    S-Propyl 
butylethylthiocartMmate;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
estabhshed  for  residues  of  the  herbicide 
S-propyl  butylethylthiocarbamate  in  or 
on  the  following  food  commodities: 


Commodity 


Beet,  sugar,  roots 
Beet,  sugar,  tops  . 
Tomato 


Parts  per  million 


0.1  (N) 
0.1(N) 
0.1{N) 
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(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved) 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  16.  Section  180.241  is  revised  to  read 
as  follows: 

§180.241     S-(0,0-Dllsopropyl 
phosphorodithloate)  of  N-<2-mercaptoethyi) 
t)enzenesulfonamlde;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  S-(0,0- 
diisopropyl  phosphorodithioate)  of  N- 
{2-mercaptoethyl  benzenesulfonainide 
including  its  oxygen  analog  S-(0,0- 
diisopropyl  phosphorodithioate)  of  N- 
(2-mercaptoethyl)  benzenesulfonainide 
in  or  on  the  following  food 
commodities: 


Commodity  - 

Parts  per  million 

Carrot,  roots 

Cucurbits 

Onion,  dry  bulb  

Vegetable,  fruiting 
Vegetable,  leafy  .... 

0.1  (N) 
0.1  (N) 
0.1  (N) 
0.1  (N) 
0.1  (N) 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  17.  Section  180.245  is  revised  to  read 
as  follows: 

§  1 80.245    Streptomycin;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  fungicide 
streptomycin  in  or  on  the  following  food 
conunodity: 


Commodity" 


Paris  per  million 


Pome,  fruit 


0.25 


(2)  Tolerances  are  established  for 
residues  of  the  fungicide  streptomycin 
from  treatment  of  seedling  plants  .before 
transplanting  in  or  on  the  following 
food  commodities: 


Commodity 

Parts  per  million 

Celery  

Pepper  

Tomato 

0.25 
0.25 
0.25 

(3)  Tolerances  are  established  for 
residues  of  the  fungicide  streptomycin 
from  treatment  of  seed  pieces  in  or  on 
the  following  food  commodity: 


Commodity 

Parts  per  million 

Potato  

0.25 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  18.  Section  180.257  is  revised  to  read 
as  follows: 

§180.257    Chloroneb;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide 
chloroneb  (l,4-dichloro-2,5- 
dimethoxybenzene)  and  its  metabolite 
2,5-dichloro-4-methoxyphenol 
(calculated  as  chloroneb)  in  or  on  the 
following  food  coimnodities: 


Commodity 

Parts  per  million 

Bean  

0.1(N) 

Bean,  forage  

2 

Beet,  sugar,  roots 

0.1(N) 

Beet,  sugar,  tops  .. 

0.1  (N) 

Cattle,  fat  -.. 

0.2 

Cattle,  meat  

0.2 

Cattle,  meat  by- 

products   

0.2 

CoRon,  forage  ....... 

2 

Cotton,  undelinted 

seed  

0.1  (N) 

Goat,  fat 

0.2 

Goat,  meat 

0.2 

Goat,  meat  byprod- 

ucts   

0.2 

Hog,  fat ;. 

0.i2 

Hog,  meat  

0.2 

Hog,  meat  byprod- 

ucts   

0.2 

Horse,  fat 

0.2 

Horse,  meat 

0.2 

Horse,  meat  by- 

products   

0.2 

K/lilk  

0.05(N) 

Stieep.  fat  

0.2 

Sheep,  meat  

0.2 

Sheep,  meat  by- 

products   

0.2 

Soybean  

0.1  (N) 

Soybean,  forage  ... 

2 

(b)  Section  18  emergency  exemptions., 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  19.  Section  180.288  is  revised  to  read 
as  follows: 

§180.288    2- 

(Thiocyanomethytthio)benzothiazole; 
tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide 
2-(thiocyanomethylthio)benzothiazole 
in  or  on  the  following  food 
commodities: 


Commodity 

Parts  per  miHion 

Barley,  grain  

0.1(N) 

Commodity 

Barley,  straw 

Beet,  sugar,  roots 
Beet,  sugar,  tops 

Com,  grain 

Com,  forage 

Com,  stover 

Cotton,  forage 

Cotton,  undelinted 

seed  

Oat,  forage 

Oat,  grain  

Oat.  hay  

Oat,  straw  

Rice,  grain  

Rice,  straw 

Safflower,  seed  ... 
Sorghum,  grain, 

forage  

Sorghum,  grain, 

grain  

Sorghum,  grain, 

stover  

Wheat,  forage 

Wheat,  grain  

Wheat,  hay  

Wheat,  straw 


Parts  per  million 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  20.  Section  180.309  is  revised  to  read 
as  follows: 

§180.309    a-Naphthateneacetamide; 
tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  combined  negligible 
residues  of  the  plant  regulatora- 
naphthaleneacetamide  and  its 
metabolite  a-naphthaleneacetic  acid 
(calculated  asa-naphthaleneacetic  acid) 
in  or  on  the  following  food 
commodities: 


Commodity 

Parts  per  million 

Apple 

Pear  

0.1 
0.1 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  21.  Section  180.311  is  revised  to  read 
as  follows: 


§180.311 
residues. 


Cacodylic  acid;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  residues  of  the  defoliant 
cacodylic  acid  (dimethylarsinic  acid), 
expressed  as  AS2O3,  in  or  on  the 
following  food  commodities: 
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Commodity 


Cattle,  fat 


Cattle,  kidney 

Cattle,  liver 

Cattle,  meat 

Cattle,  meat  by- 
products, except 
kidney 

Cattle,  meat  by- 
products, except 
liver 

Cotton,  undelinted 
seed  

Parts  per  million 

0.7 
1.4 
1.4 
0.7 


0.7 

0.7 
2.8 


herbicide  pyrazon  (5-ainino-4-chloro-2- 
phenyl-3(2H)-pyridazinone)  and  its 
metabolites  (calculated  as  pyrazon)  in  or 
on  the  following  food  commodities: 


Commodity 


Beet,  garden,  roots 
Beet,  garden,  tops 
Beet,  sugar,  roots 
Beet,  sugar,  tops  .. 
Milk  


[b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

Id)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  22.  Section  180.312  is  revised  to  read 
as  follows: 

§  1 80.31 2    4-Aminopyridine;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  the  bird  repellent  4- 
aminopyridine  in  or  on  the  following 
food  commodities: 


Commodity 


Com,  forage 

Com,  field,  grain  ... 

Com,  pop,  grain  .... 

Com,  stover 

Com,  sweet,  ker- 
nels plus  cob 
with  husks  re- 
moved   

Sunfk>wer,  seed  ...; 


Parts  per  million 


0.1  (N) 
0.1  (N) 
0.1  (N) 
0.1  (N) 


0.1  (N) 
0.1  (N) 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  23.  Section  180.316  is  revised  to  read 
as  follows: 


§18a316 
residues. 


Pyrazon;  tolerances  for 


(a)  General.  Tolerances  are 
established  for  combined  residues  of  the 


Parts  per  millkm 


0.1(N) 
1 

0.1(N) 

1 

0.01  (N) 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  24.  Section  180.318  is  revised  to  read 
as  follows: 

§  1 86.31 8    4-(2-Met»iyl-4-chloropfienoxy) 
butyric  acid;  tolerance  for  residues. 

(a)  General.  A  tolerance  is  established 
for  the  herbicide  4-{2-methyl-4- 
chlorophenoxy)  butyric  acid  in  or  on  the 
following  food  commodity: 


Commodity 

Parts  per  milton 

Pea 

0.1(N) 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

{c)Tolemnces  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  25.  Section  180.344  is  revised  to  read 
as  follows: 

§180.344    4,6-Dlnltro-OK:resol  artd  its 
sodium  salt;  tolerance  for  residues. 

(a)  General.  A  tolerance  is  established 
for  residues  of  the  plant  regulator  4,6- 
dinitro-o-cresol  and  its  sodium  salt, 
from  application  to  apple  trees  at  the 
blossom  stage  as  a  fruit-thinning  agent, 
in  or  on  the  following  food  commodity: 


Commodity 


Apple 


Parts  per  millkm 


0.02(N) 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  26.  Section  180.360  is  revised  to  read 
as  follows: 

§  1 80.360    Asulam ;  tolerance  for  residues. 

(a)  General.  A  tolerance  is  established 
for  residues  of  the  herbicide  asulam 
(methyl  sulfanilylcarbamate)  in  or  on 
the  following  food  commodity: 


Commodity 


Sugarcane,  cane ' 


Parts  per  millKMi 


0.1  (N) 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

■  27.  Section  180.488  is  revised  to  read 
as  follows: 

§  1 80.488    Hexaconazole;  tolerance  for 
residues. 

(a)  General.  A  tolerance  is  established 
for  residues  of  the  fungicide 
hexaconazole,  [alpha-butyl-alpha-(2,4- 
dichlorophenyl)-l  H-1 .2 .4-triazole-l - 
ethanol],  in  or  on  the  following  food 
commodity: 


Commodity 


Banana^ 


Parts  per  millk>n 


0.7 


'There  are  no  U.S.  registrations  as  of  June 
30,  1999. 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  03-16613  Filed  6-30-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4679-N-06] 

Changes  in  Certain  Muitifamlly 
Mortgage  Insurance  Premiums 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

summary:  In  accordance  with  HUD 
regulations,  this  Notice  lowers  the 
mortgage  insurance  premiums  (MIP)  for 
certain  Federal  Housing  Administration 
(FHA)  mortgage  insurance  programs 
whose  commitments  will  be  issued  in 
Fiscal  Year  (FY)  2004. 
DUE  DATE:  Comment  Due  Date;  July  31, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
regarding  this  rule  to  the  Regulations 
Division,  Room  10276,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington,  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspection  and  copying  between 
8  a.m.  and  5  p.m.,  weekdays,  at  the 
above  address.  Facsimile  (FAX) 
comments  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCullough,  Director,  Office  of 
Multifamily  Development,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410-8000,  (202)  708-1142  (this  is 
not  a  toll-free  number).  Hearing-  or 
speech-impaired  individuals  may  access 
these  numbers  through  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800)  877-8339  (this  is  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION: 
Introduction 

On  March  17,  2003  (68  FR  12792), 
HUD  published  a  final  rule  on 
"Mortgage  Insurance  Premiums  in 
Multifamily  Housing  Programs,"  which 
adopted,  without  change,  the  interim 
rule  published  on  July  2,  2001  (66  FR 
35072).  The  final  and  interim  rule 
revised  the  regulatory  system  for 
establishing  the  MIP.  Instead  of  setting 
the  MIP  at  a  specific  rate,  the  Secretary 
is  permitted  to  change  an  MIP  within 
the  full  range  of  HUD's  statutory 
authority  of  one  fourth  of  one  percent  to 
one  percent  through  a  notice,  as 
provided  in  section  203(c)(1)  of  the 
National  Housing  Act  (the  Act)  (12 
U.S.C.  1709(c)(1)).  The  final  rule  states 
that  HUD  will  provide  a  30-day  period 


for  public  comment  on  future  notices 
changing  mortgage  insurance  premiums 
in  multifamily  insured  housing 
programs.  These  regulations  are  codified 
at  24  CFR  207.252.  207.252a,  and 
207.254. 

This  Notice  announces  the  lowering 
of  mortgage  insiurance  premiums  in  FY 
2004  to  50  basis  poiitts  for  multifamily 
programs  authorized  under  sections 
207,  220,  and  221(d)(4)  of  the  Act 
without  low-income  housing  tax  credits, 
section  231  of  the  Act,  and  insured 
programs  with  HOPE  .VI  with  or  without 
low-income  housing  tax  credits.  The 
effective  date  of  these  changes  is 
October  1,  2003.  Multifamily  programs 
under  the  following  sections  of  the  Act 
will  remain  at  80  basis  points  and  will 
continue  to  require  a  credit  subsidy 
obligation:  Section  221(d)(3)  for 
nonprofit  and  cooperatives  for  new 
construction  or  rehabilitation,  section 
223(d)  for  operating  loss  loans  for  both 
apartments  and  health  care  facilities, 
and  section  241(a)  for  supplemental 
loans  for  additions  or  improvements  to 
existing  apartments.  The  MIP  for 
sections  223(a)(7),  207  pm-suant  to 
223(f),  232,  232  pursuant  to  223(f),  242, 
and  241(a)  of  the  Act  for  health  care 
facilities,  Title  XI,  and  low-income 
housing  tax  credit  projects  remain 
unchanged  at  50  basis  points. 

The  mortgage  insurance  premiiuns  to 
be  in  effect  for  FHA  firm  commitments 
issued,  amended,  or  reissued  in  FY  2004 
are  shown  in  the  table  below: 

Fiscal  Year  2004 


Fiscal  Year  2004 — Continued 


Multrfamily  loan  program 


Multifamily  loan  program 


Section  207 — Multifamily 
Housing^New  Constr/Sub. 
Rehab  

Section  207 — Manufactured  Home 
Parks  

Section  220 — Housing  In  Urban 
Renewal  Areas 

Section  221(d)(3)— Moderate  In- 
come Housing  

Section  221(d)(4)— Moderate  In- 
come Housing  

Section  223(a)(7) — Refinancing  ot 
Insured  Multifamily  Project 

Section  223(d) — Operating  Loss 
Loans  

Section  207  pursuant  to  223(f) — 
Purchase  or  Refinance  Housing 

Section  213 — Cooperatives 

Section  231— Housing  for  the  El- 
derly  

Section  232— Health  Care  Facilities 

Section  232  pursuant  to  Section 
223(f) — Purchase  or  Refinance 
Health  Care 

Section  234(d) — Condominium 
Housing  .'... 

Section  241(a)— Additions  &  Im- 
provements for  Apartments  


Basis 
points 


50 

50 

50 

80 

50 

50 

80 

•50 
50 

50 
50 

•50 
50 
80 


Section  241(a) — Additions  &  Im- 
provements for  Health  Care  Fa- 
cilities   

Section  242— Hospitals  

Title  XI — Group  Practice 


Basis 
points 


50 
50 
50 


•  First  Year  MIP  for  these  programs  remain 
at  100  basis  points. 

Applicable  Mortgage  Insurance 
Premium  Procedures 

The  MIP  regulations  are  found  in  24 
CFR  part  207.  This  Notice  is  published 
in  accordance  with  the  procedures 
stated  in  24  CFR  207.252,  207.252(a), 
and  207.254. 

Transition  Guidelines 

A.  General 

If  a  firm  commitment  has  been  issued 
at  a  higher  MIP,  and  FHA  has  not 
initially  endorsed  the  note,  the  lender 
may  request  the  field  office  to  reprocess 
the  commitment  at  the  lower  MIP  and 
reissue  the  commitment  on  or  after 
October  1,  2003.  If  the  initial 
endorsement  has  occurred  the  MIP 
cannot  be  changed. 

B.  Extension  of  Outstanding  57  and  61 
Basis  Points  Firm  Commitments 

FHA  may  extend  outstanding  firm 
commitments  when  the  Hub/Program 
Center  determines  that  the  underwriting 
conclusions  (rents,  expenses, 
construction  costs,  mortgage  amoimt 
and  case  rei^uired  to  close)  are  still 
valid. 

C.  Reprocessing  of  Outstanding  57  and 
61  Basis  Points  Firm  Commitments 

FHA  will  consider  requests  ft-om 
mortgagees  to  reprocess  outstanding 
firm  commitments  at  the  lower  mortgage 
insurance  premium  once  the  new 
premiums  become  effective  in  FY  2004: 

1 .  Outstanding  commitments  with 
initial  60-day  expiration  dates  on  or 
after  the  effective  date  of  this  MIP 
notice. 

•  FHA  Multifamily  Hub/Program 
Center  staff  will  simply  reprocess  these 
cases  to  reflect  the  impact  of  the  lower 
MIP  and  reissue  commitments  with  a 
new  date. 

2.  Outstanding  commitments  with 
initial  expiration  dates  prior  to  the 
effective  date  of  this  MIP  notice  which 
have  pending  extension  requests  or  have 
had  extensions  granted  by  FHA  beyond 
the  initial  60-day  period. 

•  These  cases  will  require  more 
extensive  reprocessing  by  FHA  staff. 
Reprocessing  will  include  an  updated 
FHA  field  staff  analysis  and  review  of 
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rents,  expenses,  construction  costs, 
particularly  considering  any  changes  in 
Davis-Bacon  wage  rates,  and  cash 
required  to  close.  (An  updated  appraisal 
may  be  required  from  the  mortgagee 
depending  on  the  age  of  the  appraisal.) 
If  reprocessing  results  in  favorable 
umderwriting  conclusions,  Hub/Program 
Center  staff  will  reissue  conunitments 
with  a  new  date  at  the  new  MIP. 

D.  Reopening  of  Expired  57  or  61  Basis 
Points  Firm  Commitments 

FHA  will  consider  requests  from 
mortgagees,  which  may  be  either 
updated  Traditional  Application 
Processing  (TAP)  firm  commitment 
applications  or  updated  Multifamily 
Accelerated  Processing  (MAP) 
applications  with  updated  exhibits,  to 
reopen  expired  57  or  61  basis  points 
commitments  on  or  after  the  effective 


date  of  the  MIP  notice,  provided  that  the 
reopening  requests  are  received  within 
90  days  of  the  expiration  of  the 
commitments  and  include  the  $.50  per 
thousand  of  requested  mortgage 
reopening  fee.  Reopening  requests  will 
be  reprocessed  by  FHA  field  staff  under 
the  instructions  in  paragraph  C.2  above. 

After  expiration  of  the  90-day 
reopening  period,  mortgagees  are 
required  to  submit  new  applications 
with  the  $3  per  thousand  application  fee 
(MAP  applications^must  start  at  the  pre- 
application  stage). 

Credit  Subsidy 

Mortgagee  Letters  will  be  issued  from 
.time  to  time  to  advise  mortgagees  of  any 
requirements  for  credit  subsidy  and  the 
availability  of  credit  subsidy.  In  FY 
2004,  the  same  three  programs  will 
require  credit  subsidy  as  in  FY  2003: 
Section  221(d)(3)  for  nonprofit  and 


cooperatives  for  new  construction  or 
substantial  rehabilitation,  section  223(d) 
for  operating  loss  loans  for  both 
apartments  and  health  care  facilities, 
and  section  241(a)  for  supplemental ' 
loans  for  additions  or  improvements  to 
existing  apartments  only.  FHA  will  not 
issue  amended  commitments  for 
increased  mortgage  amounts  nor 
obligate  additional  credit  subsidy  for 
projects  requiring  credit  subsidy  in  FY 
2004. 

Dated:  June  24,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner,  HUD. 

Sean  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing. 

[FR  Doc.  03-16595  Filed  6-30-03;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JULY  1,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton  classing,  testing,  and 
standards: 
Classification  sen/ices  to 

growers;  2003  user  fees; 

published  5-22-03 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 

Conservation  Act;  Title  VIII 
"  implementation  (subsistence 
priority): 

Wildlife;  2003-2004 
sukislstence  taking; 
published  6-27-03 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  options 
transactions: 

Application  exemptions — 
ASX  Futures  Exchanges 
Party  Ltd.;  published  7- 
1-03 

EDUCATION  DEPARTMENT 

Postsecondary  education: 
Jnstitutional  eligibility;  various 
Federal  student  aid  loan 
and  grant  programs; 
published  11-1-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

■Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Pennsylvania;  published  5-2- 

03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Nomerwiature  changes; 

technical  amendments; 

published  7-1-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Incumbent  local  exchange 
carriers — 

Accounting  and  ARMIS 
reporting  requirements; 
review  by  Federal-State 
Joint  Conference  on 
Accounting  Issues; 
published  12-18-02 


Practice  and  procedure: 
Wireless  telecommunications 
services — 
Tribal  lands  bidding 
credits;  published  5-2- 
03 
Radio  services,  special: 
Personal  radio  services — 
Personal  locator  beacons; 
406.025  MHz  use 
authorization;  published 
6-2-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare: 
Ambulatory  surgical  centers; 
ratesetting  methodology, 
payment  rates  and 
policies,  and  covered 
surgical  procedures  list; 
published  3-28-03 
Correction;  published  5- 
30-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Maritime  security: 
Area  maritime  security; 

published  7-1-03 
Automatic  Identification 

System;  vessel  carriage 

requirements;  published  7- 

1-03 
Facility  security;  published 

7-1-03 
General  provisions; 

published  7-1-03 
Outer  Continental  Shelf 

facility  secunty;  published 

7-1-03 
Vessels;  security  measures; 

published  7-1-03 
Ports  and  waterways  safety: 
Detroit  Captain  of  Port 

Zone;  safety  zone; 

published  6-24-03 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 
Wildlife;  2003-2004 

subsistence  taking; 

published  6-27-03 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Advertising  accuracy  and 
insured  status  notrce; 
published  5-2-03 
Insurance  requirements — 
Foreign  branching; 
published  4-30-03 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 


Allocation  of  assets — 

Interest  assumptions  for 
valuing  and  paying 
t)enefits;  published  6- 
13-03 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Retirement  age;  published 
7-1-03 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Airbus;  published  5-27-03 
Boeing;  published  5-27-03 

RULES  GOING  INTO 
EFFECT  JULY  01,  2003 

McDonnell  Douglas; 
published  5-27-03 
Raytheon;  published  5-27-03 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Incidental  expenses 
substantiation;  published 
7-1-03 

Procedure  and  administration: 
Returns  required  with 
respect  to  controlled 
foreign  partnerships; 
published  7-1-03 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Alternative  Mortgage 
Transaction  Parity  Act; 
preemption;  published  12- 
12-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Kiwifmit  grown  in — 

California;  comments  due  by 
7-8-03;  published  6-23-03 
[FR  03-15826] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine,  ^ 
domestk:: 

Sapote  Fruit  Fly;  comments 
due  by  7-7-03;  published 
5-8-03  [FR  03-11438] 
User  fees: 
Veterinary  services — 
Miami  Intemational 
Airport,  FL;  anin^l 
ramp;  comments  due  by 


7-11-03;  published  5-12- 
03  [FR  03-11707] 

AGRICULTURE 

DEPARTMENT 

Commodity  Credit 

Corporation 

Conservation  Reserve 
Program: 

Acreage  enrollment  terms 
and  conditions  and 
program  eligibility 
requirements;  comments 
due  by  7-7-03;  published 
5-8-03  [FR  03-11405] 

AGRICULTURE 

DEPARTMENT 

Food  and  Nutrition  Service 

Food  Stamp  Program: 
Electronic  benefit  transfer 
and  retail  food  store 
provisions;  comments  due 
by  7-7-03;  published  5-6- 
03  [FR  03-11135] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Grain  weighing  equipment  and 

related  handling  sysytems; 

Official  Performance  and 

procedural  requiremnts; 

comments  due  by  7-10-03; 

published  6-10-03  [FR  03- 

14553] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Environmental  statements; 
notice  of  intent: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-7- 
03;  published  6-5-03 
[FR  03-14177] 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions —  > 

Northeastern  United 
States  fisheries  and 
Northeast  Skate 
Complex  Fisheries; 
Skate  Fishery 
Management  Plan; 
comments  due  by  7-7- 
03;  published  6-4-03 
[FR  03-13726] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act;  Federal  consistency 
process;  comments  due 
by  7-11-03;  published  6- 
11-03  [FR  03-14663] 

DEFENSE  DEPARTMENT 
Navy  Department 

Privacy  Act;  implementation; 
comments  due  by  7-8-03; 
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published  5-9-03  [FR  03- 
11576] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of  • 
performance  for  new 
stationary  sources: 
Monitoring  requirements; 
comments  due  by  7-7-03; 
published  5-8-03  [FR  03- 
11472] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
7-7-03;  published  6-5-03 
[FR  03-13882] 
District  of  Columbia; 
comments  due  by  7-7-03; 
published  6-5-03  [FR  03- 
14033] 
Kansas;  comments  due  by 
7-10-03;  published  6-10- 
03  [FR  03-14456] 
Minnesota;  comments  due 
by  7-7-03;  published  6-5- 
03  [FR  03-13570] 
North  Carolina;  comments 
due  by  7-7-03;  published 
6-6-03  [FR  03-12023] 
Radiation  protection  program: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability— 
Hanford  Site,  WA; 
■  comments  due  by  7-7- 
03;  published  6-4-03 
[FR  03-14186] 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 
Detection  and  quantitation 
concepts  assessment; 
technical  support 
document;  comments 
due  by  7-10-03; 
published  3-12-03  [FR 
03-05711] 

Detection  and  quantitation 
procedures;  comments 
due  by  7-10-03; 
published  3-12-03  [FR 
03-05712] 
Water  supply; 
Underground  injection 
control  program — 
»        Rorida;  Class  I  municipal 
wells;  comments  due  by 
7-7-03;  published  5-5-03 
[FR  03-10268] 
Rorida;  Class  I  municipal 
wells;  comments  due  by 
7-7-03;  published  5-5-03 
[FR  03-10269] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Digital  television  stations;  table 
of  assignments: 


Montana;  comments  due  by 
7-7-03;  published  5-21-03 
[FR  03-12685] 
Frequency  allocations  and  ' 
radio  treaty  matters: 
Non-geostationary  orbit 
mobile-satellite  service 
systems  in  1.6/2.4  GHz 
bands;  spectrum  sharing 
plan;  comments  due  by  7- 
7-03;  published  6-5-03 
[FR  03-14082] 
Radio  frequency  devices: 
Broadt}and  power  line 
systems 

Correction;  comments  due 
by  7-7-03;  published  6- 
2-03  [FR  03-13590] 
Radio  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
7-11-03;  published  6-5-03 
[FR  03-14092] 

Tennessee;  comments  due 
by  7-11-03;  published  6-5- 
03  [FR  03-14090] 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Access  to  Neutrals  Initiative; 
Registry  of  Neutrals; 
comments  due  by  7-7-03; 
published  5-5-03  [FR  03- 
10959] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  medicaid: 
SJ<illed  nursing  facilities 
prospective  payment 
system  and  consolidated 
y         billing;  comments  due  t)y 
'  7-7-03;  published  6-10-03 

[FR  03-14632] 
Skilled  nursing  facilities; 
prospective  payment 
system  and  consolidated 
billing;  update;  comments 
due  by  7-7-03;  published 
5-16-03  [FR  03-11854] 
Medicare: 
Hospital  inpatient 
prospective  payment 
systems  and  2004  FY 
rates;  comments  due  by 
7-8-03;  published  5-19-03 
[FR  03-11966] 
Inpatient  rehabilitation  facility 
prospective  payment 
system  (2004  FY); 
comments  due  by  7-7-03; 
published  5-16-03  [FR  03- 
11829] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Public  Health  Security  and 
Bioterrorism  Preparedness 
and  Response  Act  of  2002; 
implementation: 
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Food  for  human  and  animal 

consumption; 

manufacturing,  processing, 

pacJang,  transporting, 

distribution,  etc.;  records 

establishment  and 

maintenance;  comments 

due  by  7-8-03;  published 

5-9-03  [FR  03-11460] 
Food  for  human 

consumption; 

administrative  detention; 

comments  due  by  7-8-03; 

published  5-9-03  [FR  03- 

11459] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Columbia  River,  Astoria, 
OR;  safety  zone; 
comments  due  by  7-7-03; 
published  6-6-03  [FR  03- 
14305] 

Milwaukee  Hartwr,  Wl; 

safety  zone;  comments 

due  by  7-10-03;  published 

6-16-03  [FR  03-15093] 
New  London  HartXM-,  CT; 

security  zone;  comments 

due  by  7-7-03;  published 

5-6-03  [FR  03-11165] 
San  Diego  Bay,  CA; 

National  City  Marine 

Terminal;  security  zone; 

comments  due  t^  7-7-03; 

published  5-7-03  [FR  03- 

11296] 

HOMELAND  SECURITY 
DEPARTMENT 
Transportation  Security 
Administration 

Commercial  driver's  licenses; 
hazardous  materials 
endorsement  applicatkjns; 
security  threat  assessment 
standards;  comments  due 
by  7-7-03;  published  5-5-03 
[FR  03-10830] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Land  and  water: 
Indian  Reservation  Roads 
Program;  comments  due 
by  7-7-03;  published  6-5- 
03  [FR  03-14184] 
JUSTICE  DEPARTMENT 
Alcohol,  ToiMcco,  Firearms, 
and  Explosives  Bureau 
Firearms: 
Commerce  in  exptosives — 
Fireworks;  comments  due 
by  7-7-03;  published  6- 
23-03  [FR  03-15777] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

National  Defense  Authorization 
Act: 

Federal  departments  or 
agencies  may  not  sell 
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from  stocks  any  chemicals 
that  coukj  be  used  in 
manufacturing  of 
controlled  substar)ces; 
provisKMis;  comments  due 
by  7-7-03;  published  5-8- 
03  [FR  03-11393] 

OFRCE  OF  MANAGEMENT 
AND  BUDGET 

Management  and  Budget 
Office 

Grants,  other  financial 
assistance,  and  i 
nonprocurement 
agreements:  comments  due 
by  7-7-03;  published  6-6-03 
[FR  03-14335] 

PERSONNEL  MANAGEMENT 
OFRCE 

Excepted  service: 
Temporary  organizations; 
comments  due  by  7-7-03; 
published  5-8-03  [FR  03- 
11398] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Small  Business  Innovation 
Research  Program;  small 
businesses  owned  and 
controlled  by  another 
business  allowance; 
comments  due  by  7-7-03; 
published  6-4-03  [FR  03- 
14036] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supplemental  security 
income: 

Federal  old-age,  survivors, 
and  disability  benefits, 
and  aged,  blind,  and 
disabled — 

Immune  system  disorders; 
medcal  criteria  for 
evaluation;  comments 
due  by  7-8-03; 
published  5-9-03  [FR 
03-11491] 

STATE  DEPARTMENT 

Visas;  immigrarrt 
documentation: 
Victims  of  terrorism; 

comments  due  by  7-7-03; 

published  5-8-03  [FR  03- 

11222] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 

Hazardous  materials  training 
requirements;  air  carriers 
and  commercial  operators; 
comments  due  by  7-7-03; 
published  5-8-03  [FR  03- 
11244] 

Air  traffk:  operating  and  flight 
rules,  etc.: 


,1  ijJiPiypiy.'iP. 
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Area  navigation  and 
misceltaneous 
amendments;  comments 
due  by  7-7-03;  published 
4-8-03  (FR  03-08287] 
Airworttiiness  directives: 
Airbus;  comments  due  by  7- 
7-03;  publistied  6-4-03 
[FR  03-13977] 
Boeing;  comments  due  by 
7-7-03;  puWrstied  6-11-03 
[FR  03-14666] 
Domier;  comments  due  by 
7-7-03;  published  6-6-03 
[FR  03-13974] 
McDonnell  Douglas; 
comments  due  by  7-7-03; 
published  5-23-03  [FR  03- 
12965] 
MORAVAN  a.s.;  comments 
due  by  7-7-03;  published 
6-2-03  [FR  03-13384] 
*  Rolls-Royce  Deutschland  Ltd 
&  Co  KG  Dart;  comments 
due  by  7-7-03;  published 
5-5-03  [FR  03-10984] 
floMs-Royce  pic;  comments 
due  by  7-7-03;  published 
5-7-03  [FR  03-11267] 
Ainworthiness  standards: 
Special  conditions — 
Bombardier  Model  BD- 
100-1A10  airplane; 
automatic  takeoff  thrust 
control  system; 
comments  due  by  7-7- 
03;  published  6-6-03 
[FR  03-14337] 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  7-7- 
03;  published  6-5-03 
[FR  03-14161) 
Raytheon  Aircraft  Co. 
Model  HS.125  series 
700A  and  700B 
airplanes;  comments 
due  by  7-7-03; 
published  6-6-03  [FR 
03-14336] 
Class  E  airspace;  comrr>ents 
due  by  7-10-03;  published 
5-30-03  [FR  03-13540] 
Federal  airways;  comments 
due  by  7-11-03;  putjiished 
5-23-03  [FR  03-13036] 


Noise  standards: 
Propeller-driven  small 
airplanes;  noise 
certification  standards; 
comments  due  by  7-7-03; 
published  6-6-03  [FR  03- 
14310] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  SafMy 

Administration 

Motor  carrier  safety  standards: 

Commercial  driver's  licenses 
with  hazardous  materials 
erKJorsement;  limitations 
on  Issuance;  comments 
due  by  7-7-03;  published 
5-5-03  [FR  03-10829] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphic  test  devices: 
Occupant  crash  protection — 
Hybrid  III  test  dummies; 
six-year-old  weighted 
child  dummy;  comments 
due  by  7-7-03; 
published  5-7-03  [FR 
03-11294] 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Child  restraint  arKhorage 
systems;  comments  due 
by  7-7-03;  published  5- 
8-03  [FR  03-11293) 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Regulatory  Flexibility  Act 
Section  610  and  plain 
language  reviews; 
comments  due  by  7-7-03; 
published  4-7-03  [FR  03- 
08316) 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Split-dollar  life  insurance 
arrangements;  hearing; 


comments  due  by  7-8-03; 
published  5-9-03  [FR  03- 
11568] 
Taxpayer  accounting  method 
changes;  administrative 
simplification;  comments 
due  by  7-11-03;  published 
5-12-03  [FR  03-11765] 

TREASURY  DEPARTMENT 

Currency  and  foreigr. 

transactions;  financial 

reporting  and  recordkeeping 

requirements: 

Bank  Secrecy  Act; 
Implementation — 
Commodity  trading 
advisors;  anti-money 
laundering  programs; 
comments  due  by  7-7- 
03;  published  5-5-03 
[FR  03-10841) 
Futures  commission 
merchants  and 
Introducing  brokers  in 
commodities;  definition 
as  financial  Institutions; 
suspicious  transaction 
reporting  requirements; 
comments  due  by  7-7- 
03;  published  5-5-03 
[FR  03-10839) 
Investment  advisers;  anti- 
money  laundering 
programs;  comments 
due  by  7-7-03; 
published  5-5-03  [FR 
03-10840] 

UST  OF  PUBUC  LAWS 

This  Is  a  continuing  list  of 
public  bills  from  the  current 
sessk>n  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWk:  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.nara.gov/fedreg/ 
plawcurrhtml. 

Tfie  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (Individual 


pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
availat>le  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Sonrie  laws  may 
not  yet  be  available. 

S.  703/P.L.  108-37 

To  designate  ttie  regional 
headquarters  building  for  the 
National  Park  Service  under 
construction  In  Omaha, 
Nebraska,  as  the  "Cart  T. 
Curtis  National  Park  Servk:e 
Midwest  Regional 
Headquarters  Building".  (June 
26,  2003;  117  Stat.  832) 

S.J.  Res.  8/P.L.  108-38 

Expressing  the  sense  of 
Congress  with  respect  to 
raising  awareness  and 
encouraging  prevention  of 
sexual  assault  In  the  United 
States  and  supporting  the 
goals  and  Ideals  of  National 
Sexual  Assault  Awareness 
and  Prevention  Month.  (June 
26,  2003;  117  Stat.  833) 

Last  List  June  27,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mall 
notification  service  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  seivice. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 
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The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up-  . 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  newsr  conferences,  and 
other  Presider»tt»l  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 
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digest  of  other  Presidential 
activities  and  White  House 
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published  quarterly. 
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Federal  Register,  National 
Archives  and  Records 
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Agriculture  Department 

See  Commodity  Credit  Corporation 

See  Farm  Service  Agency 

See  Foreign  Agricultural  Service 

See  Forest  Service  ' 

Alcohol  and  Tobacco  Tax  and  Trade  Bureau 

RULES 

Alcoholic  beverages: 
Wine;  labeling  and  advertising — 
Fruit  and  agricultural  wines;  amelioration;  technical 
amendments,  39454-39455 
PROPOSED  RULES 
Alcoholic  beverages: 
Dried  fruit  and  honey  wines  production,  39500-39503 

Centers  for  Pisease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39568-39569 
Grants  and  cooperative  agreements;  availability,  etc.: 
Asthma;  Addressing  from  Public  Health  Perspective, 

39569 
Pfiesteria,  other  harmftil  algal  blooms,  and  marine  toxins, 
expanding  existing  surveillance  systems  to  include, 
39569-39572 
Public  Health  Research  Accreditation  Project,  39572- 
39574 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 

Special  Emphasis  Panels,  39574 
Mine  Safety  and  Health  Research  Advisory  Committee, 
39574-39575 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 
Medicare: 
Home  health  agencies;  prospective  payment  system  (2004 
FY);  update,  39763-39790 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
Arizona,  39508 
Colorado,  39508 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Lake  Huron,  Harbor  Beach,  MI;  safety  zone,  39455-39457 
PROPOSED  RULES 
Anchorage  regulations: 

Maryland,  39503-39506 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  Mdustry  and  Security  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  39508-39509 


Reports  and  guidance  dociunents;  availability,  etc.: 
Alternative  fuel  vehicle  reports,  39509 

Commodity  Credit  Corporation 

RULES 

Loan  and  piu'chase  programs: 
Crop  insiuance  fraud;  disqualification  for  benefits, 
39447-39448 

'  Corporation  for  National  and  Community  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
AmeriCorps  VISTA  Program,  39532-39534 

Defense  Department 

See  Navy  Department 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Idaho  National  Engineering  and  Environmental 
Laboratory,  ID,  39535 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Texas,  39457-39460 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Famoxadone,  39462-39471 
Glyphosate;  correction,  39460-39462 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Texas,  39506-39507 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39538-39541 
Pesticide,  food,  and  feed  additive  petitions: 
E.I.  du  Pont  de  Nemours  &  Co.,  39541-39547 
Mitsui  Chemicals,  Inc.,  39547-39554 
Syngenta  Crop  Protection,  39554-39557 
Water  supply: 
Public  water  supply  supervision  program — 
Puerto  Rico,  39557-39558 

Executive  Office  of  the  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Farm  Service  Agency 

RULES 

Farm  marketing  quotas,  acreage  allotments,  and  production 
adjustments: 
Crop  insurance  fraud;  disqualification  for  benefits, 
39447-39448 
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Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

International  Aero  Engines  AG;  correction,  39449 

MD  Helicopters,  Inc.,  39449-39452 
PflOPOSED  RULES 
Airworthiness  directives: 

Boeing,  39483-39490 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Dynamic  seat  certification  by  analysis;  methodology  use 
in  airplanes  and  rotorcraft,  39616 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39616-39617 
Exemption  petitions;  summary  and  disposition,  39617- 

39618 
Passenger  facility  charges;  applications,  etc.: 

Wichita  Mid-Continent  Airport,  KS,  39618 
Technical  standard  orders: 

Electronic  map  display  equipment  for  aircraft  position 
graphical  depiction,  39618-39619 

Federal  Bureau  of  Investigation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  39597 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
Schools  and  libraries;  universal  service  support 
mechanism;  correction,  39471 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39558-39559 
Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
Nextel  Partners;  eligibility  designation  as 

telecommunications  carrier  in  Virginia;  petition, 
39559-39560 
In-region  interLATA  services — 
Qwest  Communications  International  Inc.;  application 
to  provide  services  in  Minnesota,  39560-39561 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Midwest  Independent  Transmission  System  Operator, 
Inc.,  et  aJ.,  39535-39538 


Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  39563 

Formations,  acquisitions,  and  mergers,  39563-39564 
Meetings;  Sunshine  Act,  39564 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
Nestle  Holdings,  Inc..  et  al.,  39564-39567 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  39620-39621 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Critical  habitat  designations — 
Plant  species  from  Hawaii,  HI,  39623-39761 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Beluga  stiugeon,  39507 
NOTICES 
Endangered  and  threatened  species: 

Findings  on  petitions,  etc. — 
Mexican  bobcat,  39590-39593 
Endangered  and  threatened  species  permit  applications, 

39589-39590 
Environmental  statements;  availability,  etc.: 

Atlantic  Fl)rway;  mute  swans  management,  39593 
Meetings: 

Aquatic  Nuisance  Species  Task  Force,  39593-39594 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals,    « 

submissions,  and  approvals,  39575 
Food  additive  petitions: 

Eastman  Chemical  Co.  et  al.;  withdrawn,  39575-39577 
Meetings: 
Proprietary  drug  names  evaluation  for  confusion 

potential;  medication  errors  minimization;  correction, 
39577 


Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Prince  George,  Sussex,  Surry,  Southampton,  and  Isle  of 
Wight  Counties,  and  Suffolk,  VA,  39619 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  39561 
Investigations,  hearings,  petitions,  etc.: 

FSL  International,  Inc.,  et  al.,  39561-39562 
Ocean  transportation  intermediary  licenses: 

Air  Van  Lines,  Inc.,  et  al.,  39562-39563 

Draft  Cargoways  India  Private  Ltd.  et  al.,  39563 

World  2000  Services,  Inc.,  39563 


Foreign  Agricultural  Service 

PROPOSED  RULES 

Farmers  Trade  Adjustment  Assistance  Program,  39478- 
39483 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
New  York 
Festo  Corp.;  pneumatic  industrial  automation 

components  manufactimng  facilities,  39509-39510 
Various  States 
Flint  Ink  North  America  Corp.;  pigments,  inks,  and 
varnish  products  manufacturing  and  distribution 
facilities;  withdrawn,  39510 
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Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Colville,  39508 


General  Accounting  Office 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Government  auditing  standards  (Yellow  Book),  39567- 
39568 

Generai  Services  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
San  Ysidro,  CA;  San  Ysidro  Border  Station  expansion, 
39568 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Small  Rural  Hospital  Improvement  Program,  39577- 
39578 

Homeland  Security  Department 

See  Coast  Guard  ,  * 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  39588-39589 

industry  and  Security  Bureau 

NOTICES 
Meetings: 
Materials  Technical  Advisory  Committee,  39510-39511 

Interior  Department 

Sec  Fish  and  Wildlife  Service 
NOTICES 
Meetings: 
Delaware  and  Lehigh  National  Heritage  Corridor 
' '  •  Commission,  39589 


Internal  Revenue  Service 

RULES 

Income  taxes: 
Compensatory  stock  options  transfers,  39453-39454 
Outbound  liquidations  into  foreign  corporations;  anti- 
abuse  rule,  39452-39453 

PROPOSED  RULES 

Income  taxes: 

Compensatory  stock  options  transfers;  cross-reference, 
39498 
Procediire  and  administration: 

Capital  account  revaluatioaas,  39498-39500 


International  Trade  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39511 
Antidimiping:  « 

Colored  synthetic  organic  oleoresinous  pigment 
dispersions  from — 
India,  39513-39515 
Mechanical  transfer  presses  from — 

Japan, 39515-39516 
Oil  coimtry  tubular  goods,  other  than  drill  pipe,  from — 

Argentina,  39516-39518 
Polyvinyl  alcohol  from — 

Japan,  39518-39520 
Preserved  mushrooms  from — 
Indonesia,  39520-39522 
Antidumping  and  coimtervailing  duties: 

Administrative  review  requests,  39511-39513 
Cheese  quota;  foreign  government  subsidies: 

Quarterly  update,  39522-39523 
Countervailing  duties: 
Colored  synthetic  organic  oleoresinous  pigment 
dispersions  from — 
India,  39523-39526 

international  Trade  Commission 

NOTICES 

Import  investigations: 

Compact  disc  and  DVD  holders,  39594-39595  • 
Meetings;  Simshine  Act,  39595 

Justice  Department 

See  Federal  Bureau  of  Investigation 

NOTICES 

Pollution  control;  consent  judgments: 

Baltimore,  MD,  Mayor  and  City  Council,  39595-39596 

Morton  International,  Inc.,  39596 

Northern  States  Power  Co.,  39596-39597 

Labor  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  39597-39599 

National  Communications  System 

NOTICES 
Meetings: 
National  Security  Telecommimications  Advisory 
Committee,  39599-39600 

National  Highway  Traffic  Safety  Administration 

RULES 

Motor  vehicle  theft  prevention  standard: 
High-theft  vehicle  lines  for  2004  model  year;  listing, 
39471-39477 

Nationat  Institute  of  Standards  and  Technology 

NOTICES 

Committees;  establishment,  renewal,  terminatien,  etc.: 
Advanced  Technology  Program  Advisory  Conmiittee, 

39527 
Advanced  Technology  Visiting  Committee,  39526-39527 
Information  Security  and  Privacy  Advisory  Board.  39527- 

39528 
Malcolm  Baldrige  National  Quality  Award — 
Board  of  Overseers,  39529-39530 
Panel  of  Judges,  39528-39529 
Manufacturing  Extension  Partnership  National  Advisory 
Board,  39530 


VI 
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National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Cancer  Institute,  39578-39579 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  39580-39581 
National  Institute  of  Child  Health  and  Human 

Development,  39581 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases,  39581-39584 
National  Institute  of  General  Medical  Sciences,  39582 
National  Institute  of  Mental  Health,  39579-39580,  39583 
National  Institute  of  Neiu-ological  Disorders  and  Stroke, 

39584-39585 
National  Institute  on  Aging,  39584 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

39581-39582 
National  Institute  on  Drug  Abuse,  39581 
Scientific  Review  Center,  39585 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39530-39531 
Meetings: 

Science  Advisory  Roard,  39531-39532 
Permits: 

Foreign  fishing,  39532 

Navy  Department 

NOTICES 

Meetings; 
Naval  Research  Advisory  Committee,  39534-39535 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39600 
Meetings: 
Industry  Initiating  Events  Performance  Indicator  for 
Industry  Trends  Program;  workshop.  39600-39601 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Peace  Corps 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  39490-39498 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
Death  of  James  Strom  Thurmond  (Proc.  7688),  39791- 
39793 
Trade: 
Generalized  System  of  Preferences;  modification  of  duty- 
fi-ee  treatment  (Proc.  7689),  39795-39804  ' 

Public  Debt  Bureau 

See  Fiscal  Service 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  39601-39603 
Chicago  Stock  Exchange.  Inc.,  39603-39604 
Intematioucd  Securities  Exchange,  Inc.,  39604-39605 
National  Association  of  Securities  Dealers,  Inc.,  39605- 
39610  • 


Small  Business  Administration 

RULES 

SmalU  business  size  standards: 
Nonmanufacturer  rule;  waivers — 
Other  ordnances  and  accessories  manufacturing, 
39448-39449 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39610 
Disaster  loan  areas: 
Arkemsas,  39610 
West  Virginia,  39610-39611 

Social  Security  Administration 

NOTICES 

Social  security  rulings: 
Postpolio  sequelae;  disability  claims  development  and 
evaluation,  39611-39614 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 
Petra  Rediscovered,  39614 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  39585-39587 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Child  Traiunatic  Stress  Initiative  Intervention 
Development  and  Evaluation  Centers,  39587-39588 

Surface  Transportation  Board 

NOTICES 
Rail  carriers: 

Railroad  revenue  adequacy  determinations;  Class  I 
raihoads,  39619-39620 
Raihoad  services  abandonment: 

Union  Pacific  Railroad  Co.,  39620 

Trade  Representative,  Office  of  United  States 

NOTICES 

Trade  Policy  Staff  Conunittee: 
Various  countries;  duty  drawback  and  deferral  in 
negotiations,  39614-39615 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  39615-39616 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
39616 

Treasury  Department 

See  Alcohol  and  Tobacco  Tax  and  Trade  Bureau 

See  Fiscal  Service 

See  Internal  Revenue  Service 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRrCULTURE 
Farm  Service  Agency 

Commodity  Credit  Corporation 
7  CFR  Parts  718  and  1405 

RIN  0560-AG70 

Disqualification  for  Crop  Insurance 
Fraud 

AGENCY:  Farm  Service  Agency, 
Commodity  Credit  Corporation,  USDA. 
action:  Final  rule. 


SUMMARY:  This  rule  implements 
statutory  provisions  which  render  a 
producer  ineligible  for  certain  programs 
administered  by  the  Farm  Service 
Agency  (FSA),  or  Commodity  Credit 
Corporation  (CCC),  of  the  United  States 
Department  of  Agriculture  (USDA)  if 
that  person  is  found  to  have  engaged  in 
crop  insurance  fraud. 
DATES:  Effective:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Bryant,  Branch  Chief, 
Production,  Emergencies,  and 
Comphance  Division,  FSA,  USDA, 
STOP  0517,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0517.  telephone  (202)  720-4380. 
SUPPLEMENtARY  INFORMATION: 

Executive  Order  12866 

iTiis  final  rule  was  reviewed  in 
conformance  with  Executive  Order 
12866,  has  been  determined  to  be  not 
significant,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Federal  Assistance  Programs 

This  rule  has  a  potential  impact  on  all 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  in  the  Agency 
Program  Index  under  the  Department  of 
Agricultm-e,  Farm  Service  Agency  and 
Natural  Resources  Conservation  Service. 


Other  assistance  programs  are  also 
impacted. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule. 

Environmental  Evaluation 

The  environmental  impacts  of  this 
proposed  rule  have  been  considered  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.,  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  and  the  FSA  and  CCC 
regulations  for  compliance  with  NEPA, 
7  CFR  part  799.  After  evaluating  th^ 
effects  of  the  proposed  action  it  was 
determined  that  no  extraordinary 
circumstances  or  other  unforeseeable 
factors  exist  which  would  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
This  final  rule  preempts  any  State  law 
that  is  inconsistent  with  its  provisions. 
Before  any  legal  action  may  be  brought 
concerning  this  rule,  all  administrative 
remedies  provided  must  be  exhausted. 

Executive  Order  12372 

Executive  Order  12372  requires 
consultation  by  Federal  Agencies  with 
State  and  local  officials  when  providing 
funds  or  assistance  that  may  require 
non-Federal  input.  The  programs 
affected  by  this  rule  were  excluded  fi^m 
the  scope  of  this  Executive  Order  in  the 
Notice  related  to  7  CFR  part  3015 
published  at  48  FR  29115  on  June  24, 
1983. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  conteiins  no  Federal 
mandates  as  defined  in  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA).  Thus,  this  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  UMRA. 

Paperwork  Reduction  Act 

This  rule  has  no  effect  on  the 
information  collection  requirements  of 
the  Agency. 


Executive  Order  12612 

This  rule  does  not  have  sufficient 
Federalism  implications- to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  contained  in  this  rule 
will  not  have  a  substantial  direct  effect 
on  States  or  their  political  subdivisions, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Discussion  of  Final  Rule 

This  rule  implements  section  121(a) 
of  the  Agricultural  Risk  Protection  Act 
of  2000  (ARPA)  (Pub.  L.  106-224), 
enacted  June  20,  2000.  ARPA  amended 
the  Federal  Crop  Insurance  Act  (7  U.S.C. 
1514)  to  provide  that  a  producer  may  be 
disqualified  for  a  period  of  up  to  5  years 
from  receiving  certain  benefits  under  a 
number  of  programs  administered  by 
the  Department  of  Agricultiore.  A 
proposed  rule,  proposing  to  apply  the 
disqualification  to  programs 
administered  by  FSA  or  conducted 
using  funds  of  CCC,  was  published  on 
September  12,  2002  (67  FR  57759). 
Comments  were  accepted  for  60  days 
and  no  comments  were  received.  Since 
this  rule  affects  programs  of  CCC  and 
FSA,  it  has  been  determined  that  its 
changes  should  be  set  forth  in  both  FSA 
.and  CCC  regulations.  Accordingly,  the 
final  rule  is  changed  from  the  proposed 
to  reflect  that  it  will  appear  in  two 
places  in  the  Code  of  Federal 
Regulations.  Also,  the  final  rule  adds 
section  1405.8  instead  of  section  1405.7 
as  indicated  in  the  proposed  rule. 
Section  1405.7  was  added  by  a  final  rule 
October  21,  2002  to  implement 
requirements  of  the  Uruguay  Round 
Agreements  Act. 

List  of  Subjects 

7  CFR  Part  718 

Acreage  allotments.  Agricultural 
commodities.  Marketing  quotas. 

7  CFR  Part  1405 

Loan  programs — agricultxiral.  Price 
support  programs. 

■  Accordingly,  Titie  7  of  the  Code  of 
Federal  Regulations  is  to  be  amended  as 
follows: 

PART  718— PROVISIONS  APPUCABLE 
TO  MULTIPLE  PROGRAMS 

■  1.  The  authority  for  part  718  continues 
to  read  as  follows: 
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.     Authority:  7  U.S.C.  1311  et  seq.;  7  U.S.C. 
1501  et  seq;  7  U.S.C.  1921  et  seq.^  7  U.S.C. 
7201  etseq.:  15  U.S.C.  714b. 

Subpart  A— General  Provisions 

■  2.  Section  718.11  is  added  to  read  as 
follows: 

§  71 8.1 1    Disqualification  due  to  federal 
crop  insurance  fraud. 

(a)  Section  515(ii)  of  the  Federal  Crop 
Insurance  Act  (FCIA)  provides  that  a 
person  who  willfully  and  intentionally 
provides  any  false  or  inaccurate 
information  to  the  Federal  Crop 
Insurance  Corporation  (FCIC)  or  to  an 
approved  insurance  provider  with 
respect  to  a  policy  or  plan  of  FCIC 
insiu'ance  after  notice  and  an 
opportunity  for  a  hearing  on  the  record, 
will  be  subject  to  one  or  more  of  the 
sanctions  described  in  section  515(h)p). 
hi  section  515(h)(3),  the  FCIA  specifies 
that  in  the  case  of  a  violation  committed 
by  a  producer,  the  producer  may  be 
disqualified  for  a  period  of  up  to  5  years 
from  receiving  ^ny  monetary  or  non- 
monetary benefit  under  a  number  of 
programs.  The  list  includes,  but  is  not 
limited  to,  benefits  under: 

(1)  Title  V  of  the  FCIA. 

(2)  The  Agricultural  Market 
Transition  Act  (7  U.S.C.  7201  et  seq.), 
including  the  Noninsured  Crop  Disaster 
Assistance  Program  under  section  196  of 
that  Act  (7  U.S.C.  7333). 

(3)  The  Agricultural  Act  of  1949  (7 
U.S.C.  1421  et  seq.]. 

(4)  The  Commodity  Credit 
Corporation  Charter  Act  (15  U.S.C.  714 
et  seq). 

(5)  The  Agricultural  Adjustment  Act 
of  1938  (7  U.S.C.  1281  et  seq.). 

'  (6)  Title  XII  of  the  Food  Security  Act 
of  1985  (16  U.S.C.  3801  et  seq.). 

(7)  Any  law  that  provides  assistance 
to  a  producer  of  an  agricultiural 
commodity  affected  by  a  crop  loss  or  a 
decline  in  prices  of  agricultural 
commodities. 

(b)  Violation  determinations  are  made 
by  FCIC.  However,  upon  notice  from 
FCIC  to  FSA  that  a  producer  has  been 
found  to  have  committed  a  violation  to 
which  paragraph  (a)  of  this  section 
applies,  that  person  shall  be  considered 
ineligible  for  payments  under  the 
programs  specified  in  paragraph  (a)  of 
this  section  that  are  funded  by  FSA  for 
the  same  period  of  time  for  which,  as 
determined  by  FCIC,  the  producer  will 
be  ineligible  for  crop  insurance  benefits 
of  the  kind  referred  to  in  paragraph 
(a)(1)  of  this  section.  Appeals  of  the 
determination  of  inefigibility  will  be 
administered  under  the  rules  set  by 
FQC. 

(c)  Other  sanctions  may  also  apply. 


PART  1405— LOANS,  PURCHASES 
AND  OTHER  OPERATIONS 

■  3.  The  authority  citation  for  part  1405 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1515;  7  U.S.C.  7991(e); 
15  U.S.C.  714b  and  714c. 

■  4.  Section  1405.8  is  added  to  read  as 
follows: 

§  1 405.8    Disqualification  due  to  Federal 
crop  insurance  fraud. 

(a)  Section  515(h)  of  the  Federal  Crop 
Insm-ance  Act  (FCIA)  provides  that  a 
person  who  willfully  and  intentionally 
provides  any  false  or  inaccurate 
information  to  the  Federal  Crop 
Insurance  Corporation  (FCIC)  or  to  an 
approved  insurance  provider  with 
respect  to  a  policy  or  plan  of  FCIC 
insurance  after  notice  and  an 
opportunity  for  a  hearing  on  the  record, 
will  be  subject  to  one  or  more  of  the 
sanctions  described  in  section  515(h)(3). 
In  section  515(h)(3),  the  FCIA  specifies 
that  in  the  case  of  a  violation  committed 
by  a  producer,  the  producer  may  be 
disqualified  for  a  period  of  up  to  5  years 
from  receiving  any  monetary  or  non- 
monetary benefit  under  a  number  of 
programs.  The  list  includes,  but  is  not 
limited  tOj  benefits  under: 

(1)  Title  V  of  the  FCIA. 

(2)  The  Agricultiu-al  Market 
Transition  Act  (7  U.S.C.  7201  et  seq.), 
including  the  Noninsured  Crop  Disaster 
Assistance  Program  under  section  196  of 
that  Act  (7  U.S.C.  7333). 

(3)  The  Agricultural  Act  of  1949  (7 
U.S.C.  1421  et  seq.). 

(4)  The  Commodity  Credit 
.Corporation  Charter  Act  (15  U.S.C.  714 
et  seq). 

(5)  The  Agricultural  Adjustment  Act 
of  1938  (7  U.S.C.  1281  et  seq.). 

(6)  Title  XII  of  the  Food  Security  Act 
of  1985  (16  U.S.C.  3801  et  seq.). 

(7)  Any  law  that  provides  assistance 
to  a  producer  of  an  agricultural 
commodity  affected  by  a  crop  loss  or  a 
decline  in  prices  of  agricultural 
commodities. 

(b)  Violation  determinations  are  made 
by  FCIC.  However,  upon  notice  from 
FCIC  to  CCC  that  a  producer  has  been 
found  to  have  committed  a  violation  to 
which  paragraph  (a)  of  this  section 
applies,  that  person  shall  be  considered 
ineligible  for  payments  under  the 
programs  specified  in  paragraph  (a)  of 
this  section  that  are  funded  by  CCC  for 
the  same  period  of  time  for  which,  as 
determined  by  FCIC,  the  producer  will 
be  ineligible  for  crop  insurance  benefits 
of  the  kind  referred  to  in  paragraph 
(a)(1)  of  this  section.  Appeals  of  the 
determination  of  ineligibility  will  be 
administered  under  the  rules  set  by 
FCIC. 


(c)  Other  sanctions  may  also  apply. 

Signed  in  Washington,  DC,  on  June  17, 
2003.  .     V 

James  R.  Little, 

Administrator,  Farm  Service  Agency, 
Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  03-16663  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  0341-OS-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Final  decision  to  waive  the 
nonmanufacturer  rule. 


SUMMARY:  This  document  advises  the 
public  that  the  U.S.  Small  Business 
Administration  (SBA)  is  establishing  a 
waiver  of  the  Nonmanufacturer  Rule  for 
Other  Ordnances  and  Accessories 
Manufacturing.  The  basis  for  waivers  is 
that  no  small  business  manufacttirers 
are  supplying  these  classes  of  products 
to  the  Federal  government.  The  effect  of 
a  waiver  would  be  to  allow  otherwise 
qualified  regular  dealers  to  supply  the 
products  of  any  domestic  manufacturer 
on  a  Federal  contract  set  aside  for  small 
businesses  or  awarded  through  the  SBA 
8(a)  Program. 

EFFECTIVE  DATE:  July  11,  2003. 
ADDRESS  COMMENTS  TO:  Edith  Butler, 
Program  Analyst.  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington,  DC  20416,  Tel:  (202)  619- 
0422. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analyst,  (202) 
619-0422,  FAX:  (202)  205-7280. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA's  8(a)  Program  must  provide  the 
product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  produots"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
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these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  a  six  digit  North 
American  Industry  Classification 
System  (NAICS)  and  the  four  digit 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

The  U.S.  Small  Business 
Administration  is  currently  processing  a 
request  to  waive  the  Nonmanufacturer 
Rule  for  Other  Ordnance  and 
Accessories  Manufacturing,  NAICS 
332995. 

Linda  G.  Williams, 

Asfociate  Administrator  for  Government 
Contracting. 

[¥^  Doc.  03-16717  Filed  7-1-03;  8:45  am] 

BiLUNG  CODE  S02S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NE-21-AD;  Amendment 
3&-13183;  AD  2003-11-23] 

RIN  212&-AA64 

Airworthiness  Directives;  International 
Aero  Engines  AG  (lAE)  V2522-A5, 
V2524-A5,  V2527-A5,  V2527E-A5, 
V2527M-A5,  V2530-A5,  and  V2533-A5 
Turbofan  Engines;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction 


SUMIMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2003-11-23  apphcable  to  lAE 
V2522-A5,  V2524-A5,  V2527-A5, 
V2527E-A5,  V2527M-A5,  V2530-A5, 
and  V2533-A5  turbofan  engines  that 
was  published  in  the  Federal  Register 
on  June  5,  2003  (68  FR  33621).  The  lists 
of  engine  models  in  the  Airworthiness 
Directives  title,  the  Summary,  the 
Supplementary  Information,  and  the 
Applicability  section  are  incorrect.  This 
document  corrects  those  listings.  Also, 
paragraph  (c)  of  the  regulatory  text  was 
incorrectly  printed  as  run-in  with  the 
heading  Applicability.  In  all  other 
respects,  the  original  document  remains 
the  same. 

EFFECTIVE  DATE:  Effective  June  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 


England  Executive  Park,  Burlington,  MA 
01803;  telephone  (781)  238-7132;  fax 
(781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  AD,  FR  Doc,  03-14133  applicable 
to  lAE  V2522-A5,  V2524-A5,  V2527- 
A5,  V2527E-A5,  V2527M-A5,  V2530- 
A5,  and  V2533-A5  turbofan  engines, 
was  published  in  the  Federal  Register 
on  June  5,  2003  (68  FR  33621).  The 
following  correction  is  needed: 

§39.13    [Corrected] 

On  page  33621,  in  the  third  column, 
in  the  Heading  Section,  in  the 
Airworthiness  Directives  title, 
"International  Aero  Engines  AG  (lAE) 
V2522-A5,  V2524-A5,  V2527-A5, 
V2527E-A5,  V2527M-A5,  and  V2530- 
A5  Turbofan  Engines  "is  corrected  to 
read"  International  Aero  Engines  AG 
(lAE)  V2522-A5,  V2524-A5,  V2527-A5. 
V2527E-A5,  V2527M-A5,  V253(>-A5, 
and  V2533-A5  Turbofan  Engines".  In 
the  same  column,  in  the  Summary 
section,  in  the  foiulh  and  fifth  lines, 
"V2527E-A5,  V2527M-A5,  and  V2530- 
A5  turbofan  engines"  is  corrected  to 
read  "V2527E-A5,  V2527M-A5,  V2530- 
A5,  and  V2533-A5  turbofan  engines". 

On  page  33622,  in  the  first  column,  in 
the  Supplementary  Information  section, 
in  third  and  fourth  lines,  change 
"V2527-A5,  V2527E-A5,  V2527M-A5, 
and  V2530-A5"  to  "V2527-A5, 
V2527E-A5,  V2527M-A5,  V2530-A5, 
and  V2533-A5".  In  the  same  column, 
third  paragr^h,  fourth  and  fifth  lines, 
change  "V2527-A5,  V2527E-A5, 
V2527M-A5,  and  V2530-A5"  to 
"V2527-A5,  V2527E-A5,  V2527M-A5, 
V2530-A5,  and  V2533-A5". 

Issued  in  Burlington,  MA,  on  June  26, 
2003. 

Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-16690  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-SW-17-AD;  Amendment 
39-13215;  AD  2003-08-51] 

PIN  2120-AA64 

Airworthiness  Directives;  MD 
Helicopters,  Inc.  Model  369A,  D,  E,  H, 
HE,  HM,  HS,  F,  and  FF  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2003-08-51,  vk^ch  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  the  specified  model  MD  Helicopters, 
Inc.  helicopters  by  individual  letters. 
This  AD  requires  reducing  the 
retirement  life  of  certain  tail  rotor 
blades,  performing  a  one-time  visual 
inspection  of  each  tail  rotor  blade  pitch 
horn  (pitch  horn)  for  a  crack  or 
corrosion,  and  replacing  unairworthy 
tail  rotor  blades  v«th  airworthy  tail  rotor 
blades.  This  AD  also  requires  revising 
the  Airworthiness  Limitations  section  of 
the  helicopter  maintenance  manual  to 
reflect  the  reduced  retirement  life,  and 
reporting  information  to  the  FAA  within 
24  hours  following  the  one-time 
inspection.  The  actions  specified  by  this 
AD  are  intended  to  prevent  a  pitch  horn 
from  separating  from  the  tail  rotor  blade, 
leading  to  an  unbalanced  condition, 
vibration,  loss  of  tail  rotor  pitch  control, 
and  loss  of  directional  control  of  the 
helicopter. 

DATES:  Effective  July  17,  2003,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2003-08-51,  issued  on 
April  15,  2003,  which  contained  the 
requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  2,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
17-AD,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  conmients  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Guerin,  Aviation  Safety  Engineer,  FAA, 
Los  Angeles  Airciaft  Certification 
Office,  Airframe  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5232,  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  On  April 
15,  2003,  the  FAA  issued  Emergency  AD 
2003-08-51  for  the  specified  model 
helicopters,  which  requires,  before 
further  flight,  reducing  the  retirement 
life  of  certain  tail  rotor  blades  from 
5,140,  5,200,  or  10,000  hours  time-in- 
service  (TIS)  to  400  hours  TIS, 
performing  a  one-time  visual  inspection 
of  each  pitch  horn  for  a  crack  or 
corrosion,  and  replacing  unairworthy 
tail  rotor  blades  with  ainv-orthy  tail  rotor 
blades.  The  Emergency  AD  alsoxequires 
revising  the  Airworthiness  Limitations 
section  of  the  helicopter  maintenance 
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manual  to  reflect  the  reduced  retirement 
life,  and  reporting  information  to  the 
FAA  within  24  hours  following  the  one- 
time inspection.  That  action  was 
prompted  by  two  reports  of  cracked 
pitch  boms  that  failed  during  flight.  In 
both  occiurences,  the  pilot  was  able  to 
land  the  helicopter  without  further 
incident.  Investigation  revealed  that  the 
cause  of  the  failures  was  a  fatigue  crack 
in  the  pitch  horns  that  developed  before 
the  tail  rotor  blade  reached  its 
retirement  life.  This  condition,  if  not 
corrected,  could  result  in  a  pitch  horn 
separating  from  the  tail  rotor  blade, 
leading  to  an  unbalanced  condition, 
vibration,  loss  of  tail  rotor  pitch  control, 
and  loss  of  directional  control  of  the 
helicopter. 

Since  the  unsafe  condition  described  - 
is  likely  to  exist  or  develop  on  other  MD 
Helicopters,  Inc.  Model  369A,  D,  E,  H, 
HE.  HM,  HS,  F,  and  FF  helicopters  of 
the  same  type  designs,  the  FAA  issued 
Emergency  AD  2003-08-51  to  prevent  a 
pitch  horn  from  separating  from  the  tail 
rotor  blade,  leading  to  an  unbalanced 
condition,  vibration,  loss  of  tail  rotor 
pitch  control,  and  loss  of  directional 
control  of  the  helicopter.  The  AD 
requires,  before  further  flight,  reducing 
the  retirement  life  of  certain  tail  rotor 
blades  from  5,140,  5,200,  or  10,000 
hours  TIS  to  400  hours  TIS,  performing 
a  one-time  visual  inspection  of  each 
pitch  horn  for  a  crack  or  corrosion,  and 
replacing  unairworthy  tail  rotor  blades 
with  airworthy  tail  rotor  blades.  The  AD 
also  requires  revising  the  Airworthiness 
Limitations  section  of  the  helicopter 
maintenance  manual  to  reflect  the 
reduced  retirement  life,  and  reporting 
information  to  the  FAA  within  24  hoius 
following  the  one-time  inspection.  The 
short  compliance  time  involved  is 
required  because  the  previously 
described  critical  imsafe  condition  can 
adversely  affect  the  structural  integrity 
of  the  helicopter.  Therefore,  reducing 
the  retirement  life  of  certain  tail  rotor 
blades;  performing  a  one-time  visual 
inspection  of  each  pitch  horn;  replacing 
unairworthy  tail  rotor  blades;  and 
revising  the  Airworthiness  Limitations 
section  of  the  helicopter  maintenance 
manual  to  reflect  the  reduced  retirement 
life  are  required  before  further  flight, 
and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  April  15,  2003,  to  all 
known  U.S.  owners  and  operators  of  MD 
Helicopters,  fac.  Model  369A.  D,  E,  H, 


HE.  HM,  HS,  F.  and  FF  heUcopters. 
These  conditions  still  exist,  and  the  AD 
is  hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

The  Emergency  AD  contained  two 
typographical  errors  that  are  corrected 
in  this  AD.  Paragraph  (c)  of  the 
Emergency  AD  stated  "400  hours  TIS" 
twice,  and  the  "or"  in  the  listing  of  part 
numbers  should  have  been  "and". 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002).  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  AD  will 
affect  213  helicopters  of  U.S.  registry, 
and  replacing  the  tail  rotor  blades  will 
take  approximately  2  work  hours  per 
helicopter  to  accomplish  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$2,000  per  helicopter.  Based  on  these 
figures,  we  estimate  the  total  cost 
impact  of  the  AD  on  U.S.  operators  to 
be  $2,120  per  helicopter,  or  $451,560  to 
replace  all  the  blades  in  the  fleet. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envfronmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  conunents 
submitted  will  be  available  in  the  Rides 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 


substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addxessed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
17-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regidatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regidatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regidations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-08-51    NfD  Helicopters,  Inc.: 

Amendment  39-13215.  Docket  No. 
2003-SW-17-AD. 
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Applicability:  Model  369A,  D,  E,  H,  HE, 
HM,  HS,  F,  and  FF  helicopters,  with  tail  rotor 
blades,  part  number  (P/N)  369D21640-501, 
369D21641-501,  369D21642-501, 
36^021643-501,  500P3100-101,  500P3100- 
301,  500P3300-501,  or  500P3500-701, 
installed,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  tail  rotor  blade  pitch  horn 
(pitch  horn)  from  separating  from  the  tail 


rotor  bltde,  leading  to  an  unbalanced 
condition,  vibration,  loss  of  tail  rotor  pitch 
control,  and  loss  of  directional  control  of  the 
helicopter,  accomplish  the  following: 

(a)  This  airworthiness  directive  (AD) 
establishes  a  new  retirement  life  of  400  hours 
time-in-service  (TIS)  for  the  tail  rotor  blades 
listed  in  the  Applicability  section.  For 
helicopters  with  an  affected  tail  rotor  blade 
installed  that  has  390  through  700  hours  TIS, 
remove  and  replace  the  tail  rotor  blade  with 


an  airworthy  tail  rotor  blade  writhin  10  hours 
TIS. 

(b)  Before  further  flight,  perform  a  one-time 
visual  inspection  of  each  pitch  horn  for  a 
,  crack  or  corrosion  in  the  area  indicated  by 
Note  2  in  Figure  1  of  this  AD.  Paint  removal 
in  accordance  with  Note  1  of  Figure  1  of  this 
AD  is  not  required  for  the  visual  inspection. 

BILUNG  CODE  4910-13-P 
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BILLING  CODE  4910-13-C 

(c)  Revise  the  helicopter  Airworthiness 
Limitations  section  of  the  maintenance 
manual  by  making  pen-and-ink  changes  to 
indicate  the  new  retirement  life  of  400  hours 
TIS  for  the  tail  rotor  blades.  P/N  369D21640- 


501,  369D21641-501,  369D21642-501, 
369D21643-501,  500P3100-101,  500P3100- 
301,  500P3300-501,  and  500P3500-70. 

(d)  For  helicopters  with  a  tail  rotor  blade 
installed  that  has  more  than  700  hours  TIS, 
a  one-time  special  flight  permit  to  fly  it  to  a 


repair  facility  may  be  issued  only  upon 
completion  of  an  eddy  current  surface  scan 
of  each  affected  pitch  horn  (see  Figure  1  of 
this  AD).  Paint  removal  in  accordance  with 
Note  1  of  the  Figure  1  of  this  AD  IS  required 
for  the  surface  scan.  If  a  crack  is  found, 
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remove  the  tail  rotor  blade  and  replace  it 
with  an  airworthy  tail  rotor  blade  before 
further  flight. 

(e)  Within  24  hours  after  completing  the 
requirements  of  this  Emergency  AD,  report 
the  information  requested  in  Appendix  A  for 
all  tail  rotor  blades  listed  in  the  Applicability 
section,  including  the  tail  rotor  blades  that 
were  removed  as  a  result  of  this  AD.  Report 
the  information  to:  Manager,  Los  Angeles 
Aircraft  Certification  Office,  ATTN:  Fred 
Guerin,  3960  Paramount  Blvd.,  Lakewood, 
California  90712,  telephone  (562)  627-5232. 
Reports  may  also  be  faxed  to  (562)  627-5210 
or  emailed  to  fred.guerin@faa.gov. 

(f)  Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(g)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Los  Angeles  Aircraft 
Certification  Office,  Transport  Airplane 
Directorate,  FAA,  for  information  about 
previously  approved  alternative  methods  of 
compliance. 

(h)  This  amendment  becomes  effective  on 
July  17.  2003,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2003-0»-51, 
issued  April  15,  2003,  which  contained  the 
requirements  of  this  amendment. 

Appendix  A— Tail  Rotor  Blade 
Inspection  (Sample  Format) 

Send  within  24  hours  to: 

Manager,  Los  Angeles  Aircraft  Certification 
Office,  ATTN:  Fred  Guerin,  3960  Paramount 
Blvd.,  Lakewood,  California  90712. 

Fax:(562)627-5210. 

Email:  fred.guerin@faa.gov. 

Date: 

Operator  or  Company  Name: 

Name  of  Contact  Person: 

Address: 

Telephone:  • 

Fax: 

Aircraft  Serial  Number: 

Aircraft  Registration  Number: 

Estimated  average  flight  hours  per  year: 

T/R  Blade  Part  Number:  Serial  Number: 
Total  Time: 

Crack  found?  (Yes/No):  Corrosion  Found? 
(Yes/No) 

T/R  Blade  Part  Number:  Serial  Number: 
Total  Time: 

Crack  found?  (Yes/No):  Corrosion  Found? 
(Yes/No) 

T/R  Blade  Part  Number:  Serial  Number: 
Total  Time: 

Crack  found?  (Yes/No):  Corrosion  Found? 
(Yes/No) 

T/R  Blade  Part  Number:  Serial  Number: 
Total  Time: 

Crack  found?  (Yes/No):  Corrosion  Found? 
(Yes/No) 

Comments/Additional  Information: 


Issued  in  Fort  Worth,  Texas,  on  June  3, 
2003. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  03-16687  Filed  7-1-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[10  9066] 

RIN  1545-BA79 

Outbound  Liquidations  Into  Foreign 
Corporations 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACnOfl:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  provide  guidance 
regarding  the  application  of  section 
367(e)(2)  to  certain  outboimd 
liquidations.  The  regulations  amend  the 
anti-abuse  rule  by  narrowing  the  scope 
of  the  rule  to  apply  only  to  outbound 
transfers  to  a  foreign  corporation  in  a 
complete  liquidation  of  a  domestic 
corporation  in  which  a  principal 
purpose  of  the  liquidation  is  the 
avoidance  of  U.S.  tax.  The  regulations 
also  clarify  the  application  of  the  anti- 
abuse  rule. 

DATES:  Effective  Date:  July  2.  2003. 

Applicability  Date:  These  regulations 
apply  to  distributions  occurring  on  or 
after  September  7,  1999,  or.  if  the 
taxpayer  has  elected  to  apply  the  final 
regulations  issued  pursuant  to  TD  8834 
to  such  distributions,  to  distributions  in 
taxable  years  ending  after  August  8. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Milton  M.  Cahn.  (202)  622-3860  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  9. 1999.  the  IRS  and 
Treasury  published  final  regulations 
(TD  8834  in  the  Federal  Register  at  64 
FR  43072)  under  section  367(e)(2) 
regarding  distributions  of  property  in  a 
complete  liquidation  under  section  332 
by  a  domestic  corporation  to  a  foreign 
parent  corporation  (outboimd 
liquidation)  and  by  a  foreign 
corporation  to  a  foreign  parent 
corporation  (foreign-to-foreign 
liquidations).  On  November  20.  2002, 
the  IRS  and  Treasury  published  a  notice 
of  proposed  ndemaking  (REG-127380- 


02  in  the  Federal  Register  at  67  FR 
70031)  that  would  amend  an  anti-abuse 
rule  in  the  final  regulations  to  limit  its 
application  only  to  outboimd 
liquidations  of  domestic  corporations, 
and  to  clarify  what  constitutes  a 
principal  purpose  of  tax  avoidance  for 
purposes  of  the  anti-abuse  rule. 

Explanation  of  Provisions 

The  final  regulations  published  in 
1999  included  an  anti -abuse  rule 
providing  that  the  Commissioner  may 
require  a  foreign  or  domestic  liquidating 
corporation  to  recognize  gain  (or  treat 
the  liquidating  corporation  as  if  it  had 
recognized  a  loss)  on  a  liquidating 
distribution  if  a  principal  purpose  of  the 
liquidation  is  the  avoidance  of  U.S.  tax. 
§  1.367(e)-2(d).  The  notice  of  proposed 
rulemaking  proposed  amending  the 
aati-abuse  rule  under  §  1.367(e)^2(d)  to 
limit  the  application  of  this  rule  to 
outbound  liquidations  of  domestic 
corporations.  The  notice  of  proposed 
rulemaking  also  proposed  clarifying 
what  constitutes  a  principal  purpose  for 
purposes  of  the  anti-abuse  rules  in 
§  1.367(e)-2(d)  and  §  1.367(e)- 
2(b)(2)(iii)(C)(3).  One  written  comment 
responding  to  the  notice  of  proposed 
rulemaking  was  received,  but  this 
comment  did  not  request  any  changes. 
The  public  hearing  was  canceled 
because  no  requests  were  received  to 
speak  at  the  hearing.  Accordingly,  the 
proposed  regulations  are  adopted  by 
this  Treasury  decision  without  change. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  this  regulation,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply. 

Drafting  Information 

The  principal  author  of  these  final 
regulations  is  Aaron  A.  Farmer  of  the 
Office  of  the  Associate  Chief  Counsel 
(International).  IRS.  However,  other 
personnel  from  the  Treasuly  and  the  IRS 
participated  in  their  development. 

List  ofSubjects  in  26  CFR  Parti     . 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 
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Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1—  INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

■  Par.  2.  Section  1.367(e)-2,  is  amended 
as  follows: 

■  1.  Paragraph  Ob){2)(iii){C)(J)  is 
amended  by  removing  the  parenthetical 
"(taken  together  or  separately)"  and 
adding  "when  taken  together"  in  its 
place. 

■  2.  Paragraph  (d)  is  revised. 
The  revision  reads  as  follows: 

§  1 .367(e>-2    Distributions  descrtt)eci  in 
section  367(eK2). 

***** 

(d)  Anti-abuse  rule.  The 
Commissioner  may  require  a  domestic 
licpiidating  corporation  to  recognize 
gain  on  a  distribution  in  liquidation 
described  in  paragraph  (b)  of  this 
section  (or  treat  the  liquidating 
corporation  as  if  it  had  recognized  loss 
on  a  distribution  in  liquidation),  if  a 
principal  purpose  of  the  liquidation  is 
the  avoidance  of  U.S;  tax  (including,  but 
not  limited  to,  the  distribution  of  a 
liquidating  corporation's  earnings  and 
profits  with  a  principal  purpose  of 
avoiding  U.S.  tax).  A  liquidation  may 
have  a  principal  purpose  of  tax 
avoidance  even  though  the  tax 
avoidance  purpose  is  outweighed  by 
other  putrposes  when  taken  together. 


David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  June  23,  2003 
Pamela  F.  Olsen, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-16785  Filed  7-1-03;  8:45  am] 
BILUNO  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASlJfPY 

internal  Revenue  Service 

26  CFR  Part  1 

[TD  9067] 

RIN1545-BC21 

Transfers  of  Compensatory  Options 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Fined  and  temporary 
regulations. 

SUMMARY:  This  docimient  contains 
regulations  that  provide  rules  governing 
transfers  of  certain  compensatory  stock 
options  (nonstatutory  stock  options). 
The  regulations  affect  persons  who  have 
been  granted  nonstatutory  stock  options, 
as  well  as  service  recipients  who  may  be 
entitled  to  deductions  related  to  the 
options.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  on  this  subject  in 
the  Proposed  Rules  section  in  this  issue 
of  the  Federal  Register. 
DATES:  Effective  Date:  These  regiUations 
are  effective  July  2,  2003. 

Applicability  Dates:  For  dates  of 
applicability,  see  §§  1.83-7(d)  and  1.83- 
7T(d). 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Tackney  (202)  622-6030  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Background 

These  regulations  amend  26  CFR  part 
1.  Section  83  of  the  Internal  Revenue 
Code  (Code)  provides  that  if,  in 
connection  with  the  performance  of 
services,  property  is  transferred  to  any 
person  other  than  the  person  for  whom 
such  services  are  performed,  the  excess 
of  (1)  the  fair  market  value  of  the 
property  (determined  without  regard  to 
lapse  restrictions)  at  the  first  time  the 
rights  of  the  person  having  the 
beneficial  interest  in  such  property  are 
transferable  or  are  not  subject  to  a 
substantial  risk  of  forfeiture,  whichever 
occurs  earlier,  over  (2)  the  amount  (if 
any)  paid  for  such  property,  is  included 
in  the  gross  income  of  the  service 
provider  in  the  first  taxable  year  in 
which  the  rights  of  the  person  having 
the  beneficial  interest  in  such  property 
are  transferable  or  are  not  subject  to  a 
substantial  risk  of  forfeiture. 

Section  83(e)(4)  provides  that  section 
83  does  not  apply  to  the  transfer  of 
property  pursuant  to  the  exercise  of  an 
option  with  a  readily  ascertainable  fair 
market  value  at  the  date  of  grant. 

Section  83(e)(3)  provides  that  section 
83  does  not  apply  to  the  transfer  of  an 
option  without  a  readily  ascertainable 
fair  market  value.  Under  §  1.83-7(a), 
section  83  generally  applies  to  the 
transfer  of  the  property  subject  to  the 
option  at  the  time  of  exercise. 

Section  1.83-7(a)  further  provides 
that  section  83  applies  to  the  transfer  of 
money  or  other  property  received  upon 
the  sale  or  disposition  in  an  arm's 
length  transaction  of  an  option  without 
a  readily  ascertainable  fair  market  value 
at  the  time  of  grant. 


Recent  transactions  promoted  by 
certain  parties  have  raised  issues 
concerning  when  a  transfer  of  an  option 
to  a  related  person,  typically  a  family 
member  or  an  entity  a  substantial 
interest  in  which  is  owned  by  the  option 
holder  or  family  members,  is  an  arm's 
length  transaction.  See  Notice  2003-47. 
The  determination  of  whether  a  transfer 
to  a  related  person  is  an  arm's  length 
transaction  requires  scrutiny  of  the  facts 
and  circiunstances  surroimding  the 
transfer.  Furthermore,  if  conducted 
under  the  terms  promoted,  Treasury  and 
the  IRS  believe  these  transfers  will 
rarely  constitute  an  arm's  length 
transaction. 

Explanation  of  Provisions 

The  regulations  provide  that  a  sale  or 
other  disposition  of  a  nonstatutory  stock 
option  to  a  related  person  will  not  be 
treated  as  a  transaction  that  closes  the 
application  of  section  83  with  respect  to 
the  option.  For  these  piuposes,  a  person 
is  related  to  the  service  provider  if  (I) 
the  person  and  the  service  provider  bear 
a  relationship  to  each  other  that  is 
specified  in  section  267(b)  or  707(b)(1), 
subject  to  the  modifications  (i)  that  "20 
percent"  is  used  in  place  of  "50 
percent"  each  place  it  appears  in  section 
267(b)  and  section  707(b)(1)  and  (ii)  that 
section  267(c)(4)  is  applied  as  if  the 
family  of  an  individual  includes  the 
spouse  of  any  member  of  the  family,  or 
(II)  the  service  provider  and  such  person 
■are  engaged  in  trades  or  businesses 
under  common  control  (within  the 
meaning  of  section  52(a)  and  (b)); 
provided  that  a  person  is  not  related  to 
the  service  provider  if  the  person  is  the 
service  recipient  with  respect  to  the 
option  or  the  grantor  of  the  option.  The 
regulations  do  not  alter  the  treatment  of 
the  sale  or  disposition  of  an  option  in 
an  arm's  length  transaction  with  an 
imrelated  person.  In  those 
circiunstances,  section  83  applies  to  the 
transfer  of  money  or  other  property 
received  in  the  exchange. 

Special  Analyses  ^ 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Ptu^uant  to 
section  7805(f)  of  the  Code,  these 
regulations  are  being  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
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Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Infbnnation 

The  principal  author  of  these 
temporary  regulations  is  Stephen 
Tackney  of  the  Office  of  Division 
Counsel/ Associate  Chief  Coimsel  (Tax 
Exempt  and  Government  Entities). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAXES 

■  1.  The  authority  citation  for  part  1  con- 
tinues to  read  in  part  as  follows: 

-  ,  Authority:  26  U.S.C.  7805  *   *   *. 

■  2.  Section  1.83-7  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  1 .83-7    Taxation  of  nonqualified  stocit 
options. 

***** 

(d)  Effective  dates.  This  section 
applies  for  periods  before  July  2.  2003. 
For  periods  on  or  after  July  2,  2003,  see 
§1.8i3-7T. 

■  3.  Section  1.83-7T  is  added  to  read  as 
follows: 

§  1 .83-7T    Taxation  of  nonqualified  stock 
options  (Temporary). 

(a)  In  general.  If  there  is  granted  to  an 
employee  or  independent  contractor  (or 
beneficiary  thereof)  in  connection  with 
the  performance  of  services,  an  option 
to  which  section  421  (relating  generally 
to  certain  qualified  and  other  options) 
does  not  apply,  section  83(a)  shall  apply 
to  such  grant  if  the  option  has  a  readily 
ascertainable  fair  market  value 
(determined  in  accordance  with 
paragraph  (b)  of  this  section)  at  the  time 
the  option  is  granted.  The  person  who 
performed  such  services  realizes 
compensation  upon  such  grant  at  the 
time  and  in  the  amount  determined 
under  section  83(a).  If  section  83(a)  does 
not  apply  to  the  grant  of  such  an  option 
because  the  option  does  not  have  a 
readily  ascertainable  fair  market  value  at 
the  time  of  grant,  sections  83(a)  and 
83(b)  shall  apply  at  the  time  the  option 
is  exercised  or  otherwise  disposed  of, 
even  though  the  fair  market  value  of 
such  option  may  have  become  readily 
ascertainable  before  such  time.  If  the 
option  is  exercised,  sections  83(a)  and 
83(b)  apply  to  the  transfer  of  property 


pursuant  to  such  exercise,  and  the 
employee  or  independent  contractor 
realizes  compensation  upon  such 
transfer  at  the  time  and  in  the  amount 
determined  imder  section  83(a)  or  83(b). 
If  the  option  is  sold  or  otherwise 
disposed  of  in  an  arm's  length 
transaction,  sections  83(a)  and  83(b) 
apply  to  the  transfer  of  money  or  other 
property  received  in  the  same  manner  as 
sections  83(a)  and  83(b)  would  have 
applied  to  the  transfer  of  property 
pursuant  to  an  exercise  of  the  option. 
The  preceding  sentence  does  not  apply 
to  a  sale  or  other  disposition  of  the 
option  to  a  person  related  to  the  service 
provider  that  occurs  on  or  after  July  2, 
2003.  For  this  piupose,  a  person  is 
related  to  the  service  provider  if — 

(1)  The  person  and  the  service 
provider  bear  a  relationship  to  each 
other  that  is  specified  in  section  267(b) 
or  707(b)(1),  subject  to  the  modifications 
that  the  language  "20  percent"  is  used 
instead  of  "50  percent"  each  place  it 
appears  in  sections  267(b)  and  707(b)(1), 
and  section  267(c)(4)  is  applied  as  if  the 
family  of  an  individual  includes  the 
spouse  of  any  member  of  the  family;  or 

(2)  The  person  and  the  service 
provider  are  engaged  in  trades  or 
businesses  under  common  control 
(within  the  meaning  of  section  52(a)  and 
(b));  provided  that  a  person  is  not 
related  to  the  service  provider  if  the 
person  is  the  service  recipient  with 
respect  to  the  option  or  the  grantor  of 
the  option. 

(b)  and  (c)  For  further  guidance,  see 
§1.83-7(bjand(c). 

(d)  Effective  dates.  This  section 
applies  on  or  after  Jidy  2,  2003.  For 
dates  before  July  2,  2003  see  §  1.83-7. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Interna]  Revenue. 

Approved:  June  26,  2003. 
Pamela  F.  OUon. 

Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  03-16786  Filed  7-1-03;  8:45  am] 
BtLUNG  CODE  4a30-01-U 


ACTION:  Treasiuy  decision,  final  rule. 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  4 

[TTB  T.D.-2;  Ref.  Notice  No.  ATF-953] 

RIN  1512— AC63 

Amelioration  of  Fruit  and  Agricultural 
Wines;  Technical  Amendments 
(2001R-197P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasiuy. 


SUMMARY:  The  Treasury  Department  and 
its  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  are  correcting  an  error  in  the 
wine  labeling  regulations  regarding  the 
amelioration  of  fruit  (non-grape)  and 
agricultural  wines.  The  Bureau  is  also 
making  a  number  of  technical 
corrections  to  the  wine  labeling 
regulations. 

EFFECTIVE  DATE:  Effective  September  2, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Berry,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  Regulations  and 
Procedures  Division,  PO  Box  18152, 
Roanoke,  Virginia  24014;  telephone 
(540)  344-9333. 

SUPPLEMENTARY  INFORMATION: 

Impact  of  the  Homeland  Security  Act 
on  Rulemaking 

Effective  January  24,  2003,  the 
Homeland  Security  Act  of  2002  divided 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  into  two  new  agencies, 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  in  the  Department  of  the 
Treasury  and  the  Biueau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives  in  the 
Department  of  Justice.  Regulation  of 
wine  labeling  is  the  responsibility  of  the 
new  TTB.  References  to  ATF  in  this 
document  relate  to  events  that  occurred 
prior  to  January  24,  2003,  or  to  functions 
that  the  Biueau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  continues  to 
perform. 

Background 

The  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  administers  regulations 
published  in  chapter  I  of  title  27  CFR. 
In  a  recent  review  of  part  4  of  this 
chapter.  Labeling  and  Advertising  of 
Wine,  we  noted  an  error  at  §  4.22(b)(5) 
regarding  the  amelioration  of  fruit  (non- 
grape)  and  agricultiu-al  wines.  We  are 
correcting  this  error  and  making  several 
other  technical  amendments  to  the  wine 
labeling  regulations  in  part  4. 

Amelioration  Error 

The  regulations  at  §  4.22(b)(5)  state 
that  ftoiit  (non-grape)  and  agricultural 
wines  may  be  treated  with  sugar  or 
water  in  excess  of  the  quantities 
prescribed  for  their  standards  of  identity 
without  TTB  viewing  such  treatment  as 
an  alteration  of  class  and  type,  if,  among 
other  conditions,  "the  content  of  natural 
acid  is  not  Ipss  than  7.5  parts  per 
thousand."  [Italics  added.]  This 
limitation  of  7.5  parts  per  thousand  is 
incorrect.  Pursuant  to  26  U.S.C.  5383 
and  5384,  the  correct  minimum  acid 
level  should  be  7.69  parts  per  thousand. 
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This  level  is  correctly  stated  in 
§  24.178(b)(3)  as  7.69  grams  per  liter. 
"Grams  per  liter"  is  equivalent  to  "parts 
per  thousand."  In  order  to  make  these 
regulations  accurate  and  consistent,  we 
are  amending  the  minimum  acid 
limitation  in  §  4.22(b)(5)  to  7.69  grams 
per  liter. 

Technical  Amendments 

We  have  identified  a  typographical 
error  at  §  4.21(h)(2).  the  standard  of 
identity  for  imitation  and  substandard 
or  other  than  standard  wine.  The  phrase 
"other  than  standard  wine"  has  been 
omitted  from  this  section.  The  corrected 
regulation  will  read  as  follows: 

(2)  "Substandard  wine"  or  "other 
than  standard  wine"  shall  bear  as  a  part 
of  its  designation  the  words 
"substandard"  or  "other  than 
standard,"*  *  *.  [Addition  in  italics.] 
We  have  also  identified  two  technical 
errors  at  §  4.30(a).  Both  the  first  and 
second  sentences  of  this  section  use  the 
word  "article"  to  refer  to  regulatory 
subparts.  "Article"  was  the  term  used 
for  subparts  when  the  wine  labeling 
regulations  were  written  in  1935.  Later 
revisions  replaced  "article"  with 
"subpart,"  but  these  two  instances  were 
overlooked.  We  are  correcting  this 
oversight. 

We  are  also  removing  three  obsolete 
sections  from  part  4.  All  three  have  been 
replaced  with  newer  sections,  and  their 
requirements  have  been  obsolete  for 
years. 

•  §  4.25,  Appellation  of  origin, 
obsolete  since  January  1,  1983,  has  been 
replaced  with  §  4.25a. 

•  §4.35,  Name  and  address,  obsolete 
since  July  28, 1994,  has  been  replaced 
with  §  4.35a. 

•  §4.72,  Standards  of  fill,  obsolete 
since  January  1,  1979,  has  been  replaced 
with  §4.73. 

We  are  assigning  the  old  numbers  to 
the  newer  sections  to  improve  the 
organization  of  part  4.  We  believe  that 
removing  these  obsolete  sections  will 
make  it  much  easier  for  readers  to  find 
current  requirements. 

Notice  No.  953 

ATF  published  Notice  No.  953  on 
October  3,  2002,  proposing  to  make  the 
corrections  and  technical  amendments 
described  above.  No  comments  were 
received.  Accordingly,  we  are  now 
finalizing  the  proposed  amendments. 

Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

We  propose  no  requirement  to  collect 
informaUon.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 


39455 


44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

We  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  expect  no  negative  impact  on  small 
entities.  We  are  not  imposing  any  new 
requirements.  Accordingly,  the 
Regulatory  Flexibility  Act  does  not 
require  a  regulatory  flexibility  analysis. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  the  order  does  not 
require  a  regulatory  assessment. 

Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry,  Regulations  and 
Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Biu^au. 

List  of  Subjects  in  27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements,  Trade 
practices.  Wine. 

Authority  and  Issuance 

■  For  the  reasons  discussed  in  the 
preamble,  we  are  amending  27  CFR  part 
4  as  follows: 

PART  4— LABEUNG  AND 
ADVERTISING  OF  WINE 

■  1.  The  authority  citation  for  27  CFR 
part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205,  unless  otherwise 
noted. 

■  2.  Amend  §  4.21  by  revising  paragraph 
(h)(2)  introductory  text  to  read  as 
follows: 


water  in  excess  of  the  quantities 
specifically  authorized  by  such 
standards: 

Provided,  That  the  class  or  type 
thereof  shall  not  be  deemed  to  be 
altered: 

(i)  Where  such  wine  (other  than  grape 
vdne)  is  derived  from  fruit  or  other 
agiicultmal  products  having  a  high 
normal  acidity,  if  the  total  solids 
content  is  not  more  than  22  grams  per 
100  cubic  centimeters  and  the  content  of 
natural  acid  is  not  less  than  7.69  grams 
per  liter,  and 

(ii)  Where  such  wine  is  derived 
exclusively  from  fruit  or  other 
agricultural  products  the  normal  acidity 
of  which  is  20  parts  or  more  per 
thousand,  if  the  volume  of  the  resulting 
product  has  been  increased  not  more 
than  60  percent  by  the  addition  of  sugar 
and  water  solution  for  the  sole  purpose 
of  correcting  natural  deficiencies  due  to 
such  acidity  and  (except  in  the  case  of 
such  wine  when  produced  from  fruit  or 
berries  other  than  grapes)  there  is  stated 
as  part  of  the  class  and  type  designation 
the  phrase  "Made  with  over  35  percent 
sugar  solution." 
***** 

■  4.  Remove  §4.25. 

■  5.  Redesignate  §  4.25a  as  §  4.25. 

■  6.  Amend  §  4.30(a)  by  removing  the 
word  "article"  where  it  appears  and 
replacing  it  with  the  word  "subpart" 

■  7.  Remove  §4.35. 

■  8.  Redesignate  §  4.35a  as  §  4.35. 

■  9.  Remove  §4.72. 

■  10.  Redesignate  §  4.73  as  §  4.72. 
Signed:  March  26,  2003. 

John  J.  Manfreda, 

Acting  Administrator.         '  ■ 

Approved:  June  4,  2003. 

Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Tax.  Trade,  and 
Tariff  Policy). 

[FR  Doc.  03-16563  Filed  7-1-03;  8:45  am] 
BIUJNG  CODE  4ai(M1-P 


§4.21    The  standards  of  identity. 

***** 

(h)*  *  * 

(2)  "Substandard  wine"  or  "other 
than  standard  wine"  shall  bear  as  a  part 
of  its  designation  the  words 
"substandard"  or  "other  than  standard," 
and  shall  include: 
***** 

■  3.  Revise  §  4.22(b)(5)  to  read  as  follows: 

§  4.22    Blends,  cellar  treatment,  alteration 
of  class  or  type. 


(b)*  *  * 

(5)  Treatment  of  any  class  or  type  of 
wine  for  which  a  standard  of  identity  is 
prescribed  in  this  subpart  with  sugar  or 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-03-230] 
RIN  1625-AAOO 

Safety  Zone;  Lake  Huron,  Harbor 
Beach,  Ml 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
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the  Harbor  Beach  Fireworks  on  July  19, 
2003.  This  safety  zone  is  necessary  to 
control  vessel  traffic  within  the 
immediate  location  of  the  fireworks 
"  launch  site  and  to  ensure  the  safety  of 
life  and  property  during  the  event.  This 
safety  zone  is  intended  to  restrict  vessel 
traffic  from  a  portion  of  Lake  Huron. 
DATES:  This  temporary  final  rule  is 
effective  from  7  p.m.  until  11  p.m.  on 
July  19.  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD09-03-2301  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Detroit.  110  Mt.  Elliott-Ave.,  Detroit,  MI 
48207,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Brandon 
Sullivan,  U.S.  Coast  Guard  Marine 
Safety  Office  Detroit,  at  telephone 
number  (313)  568-9558. 
SUPPLEMENTARY  INFORMATION: 

Regulate^  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  C3use  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  previously  with  regard  to  this 
event. 

Back^ground  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  vessels  and 
spectators  from  the  hazards  associated 
with  fireworks  displays.  Based  on 
accidents  that  have  occurred  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Detroit  has 
determined  fireworks  launches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  pimctuated  by 
bri^t  flashes  of  light,  alcohol  use,  and 


debris  falling  into  the  water  could  easily 
result  hi  serious  injuries  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  movement  around  the  location  of 
the  launch  platform  will  help  ensiu^  the 
seifety  of  persons  and  property  at  these 
events  and  help  minimize  the  associated 
risks. 

The  safety  zone  will  encompass  all 
waters  of  Lake  Hiuron  siurounding  the 
fireworks  launch  platform  bounded  by 
the  arc  of  a  circle  with  a  300-yard  radius 
ytrith  its  center  in  approximate  position 
43°51''00'  N,  082°38''15'  W.  The 
geographic  coordinates  are  based  upon 
North  American  Datum  1983  (NAD  83). 
The  size  of  this  zone  was  determined 
using  the  National  Fire  Prevention 
Association  guidelines  and  local 
knowledge  concerning  wind,  waves, 
and  currents. 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on- 
scene  patrol  representative.  Entry  into, 
transiting,  or  anchoring  within  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Detroit  or  his  designated  on-scene 
representative.  The  designated  on-scene 
representative  will  be  the  Patrol 
Commander.  The  Patrol  Conunander 
may  be  contacted  via  VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26,  1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  determination 
is  based  on  the  minimal  time  that 
vessels  will  be  restricted  frpm  the  safety 
zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coas^Guard 
considered  whether  this  rule  Would 
have  a  significant  impact  on  a\ 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 


governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
commercial  vessels  intending  to  transit 
or  anchor  in  the  activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  safety  zone 
is  only  in  effect  from  7  p.m.  until  11 
p.m.  on  the  day  of  the  event  and  allows  " 
vessel  traffic  to  pass  outside  of  the 
safety  zone.  Before  the  effective  period, 
the  Coast  Guard  will  issue  maritime 
advisories  widely  available  to  users  of 
Lake  Huron  by  the  Ninth  Coast  Guard 
District  Local  Notice  to  Mariners  and 
Marine  Information  Broadcasts. 
Facsimile  broadcasts  may  also  be  made. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  governmental 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Detroit  (see  ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  AgTicultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 
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Federalism 

'  The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfiuded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  nde  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  JusUce  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children    . 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 


Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govermnent  and  Indian  tribes. 

Energy  Effects 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  SignificanUy  Affect  Energy  Supply 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order, 
because  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Sub|ects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  0.8.^1231;  50  U.S.C.  191, 
33  CFR  1.05-l{g),  6.04-1.  6.04-6,  160.5-  49 
CFR  1.46. 


Dated:  June  20,  2003. 
P.G.  Gerrity. 

Commander,  Coast  Guard.  Captain  of  the  Port 
Detroit. 

(FR  Doc.  03-16640  Filed  7-1-03;  8:45  am) 

BHJJNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

tTX-42-1-6274a;  FRL-7521-2] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Texas; 
Approval  of  Section  179B 
Demonstration  of  Attainment,  Carbon 
Monoxide  Motor  Vehicle  Emissions 
Budget  for  Conformity,  and 
Contingency  Measure  for  El  Paso 
CartMn  Monoxide  Nonattainment  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
•  concluded  that,  under  figure  2-1. 
paragraph  (34)(g)  of  Commandant 
InstrucUon  M16475.1D.  this  rule  is 
cat^orically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  hidian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 


■  2.  A  new  temporary  §  165.T09-230  is 
added  to  read  as  follows: 

§  1 65.T09-230    Safety  Zone;  Lake  Huron, 
Harbor  Beach,  Ml. 

(a)  Location.  The  safety  zone  will 
encompass  all  waters  of  Lake  Huron 
surrounding  the  fireworks  launch 
platform  bounded  by  the  arc  of  a  circle 
with  a  300-yard  radius  with  its  center  in 
approximate  position  43°51'00''  N 
082°38'15''  W  (NAD  83). 

(b)  Effective  time  and  date.  This 
section  is  effective  fit)m  7  p.m.  until  11 
p.m.  on  July  19,  2003. 

(c)  Regulations.  In  accordance  with 
the  general  regidations  in  §  165.23  of 
this  part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit, 
or  his  designated  on-scene 
representative.  The  designated  on-scene 
Patrol  Commander  may  be  contacted  via 
VHF  Chaimel  16.  Section  165.23  also 
contains  other  general  requirements. 


SUMMARY:  The  EPA  is  approving, 
through  direct  final  action,  a  revision  to 
the  Texas  State  Implementation  Plan 
(SIP),  submitted  to  show  attainment  of 
the  Carbon  Monoxide  (CO)  National 
Ambient  Air  Quality  Standard  (NAAQS) 
in  the  El  Paso  CO  nonattainment  area, 
but  for  emissions  emanating  from 
outside  of  the  United  States.  The  EPA  is 
also  approving  the  El  Paso  area's  CO 
emissions  budget,  and  a  CO  contingency 
measure  requirement.  The  State 
submitted  the  revisions  to  satisfy 
sections  179B  and  other  Part  D 
requirements  of  the  Federal  Clean  Air 
Act  (CAA). 

DATES:  This  rule  is  effective  on 
September  2,  2003,  without  further 
notice,  imless  we  receive  adverse 
comment  by  August  1,  2003.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  pubUc  that  this 
rule  will  not  take  effect. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointinent  witii  the  appropriate  office 
at  least  two  working  days  in  advance. 
Environmental  Protection  Agency, 
Region  6.  Air  Plaiming  Section  (6PD^L), 
1445  Ross  Avenue,  Suite  700.  Dallas.  TX 
75202-2377. 
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Texas  Commission  on  Environmental 
Quality,' 12100  Park  35  Circle,  Austin, 
Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Kordzi,  Air  Planning  Section  {6PD-L), 
EPA  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  telephone 
(214) 665-7186. 
SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  "we," 
"us,"  and  "our"  means  EPA. 
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D.  Has  the  EPA  approved  other  parts  of  the 
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CO  standard? 
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IV.  Why  is  this  a  "final  action?" 

V.  Regulaton,'  Assessment  Requirements. 

"t.  What  Is  the  Background  for  This 
Action? 

El  Paso,  Texas,  was  designated 
nonattainment  for  CO  and  classified  as 
moderate  under  sections  107(d)(4)(A) 
and  186(a)  of  the  CAA.  The  El  Paso  CO 
nonattainment  area  is  restricted  to  a 
narrow  strip  along  the  Rio  Grande, 
adjacent  to  Ciudad  Juarez,  Mexico. 

The  CAA  requires  that  CO 
nonattainment  areas  designated 
moderate  and  above  demonstrate 
attainment  through  air  quality  modeling 
or  any  other  analytical  method 
determined  by  the  Administrator  to  be 
at  least  as  effective.  Section  1 79B  of  the 
CAA  contains  special  provisions  for 
nonattainment  areas  that  are  affected  by 
emissions  emanating  from  outside  the 
United  States.  Under  section  179B,  the 
EPA  will  approve  a  SIP  if  the  area  meets 
all  other  CAA  requirements,  and 
establishes  that  implementation  of  the 
plan  would  achieve  attainment  of  the 
CO  standard  by  the  CAA  statutory 
deadline  "but  for  emissions  emanating 
from  outside  the  United  States."  This  is 
the  type  of  demonstration  that  the  State 
of  Texas  has  made. 

n.  What  Did  the  State  Submit  and  How 
Did  We  Evaluate  It? 

A.  Modeling 

The  Governor  of  the  State  of  Texas 
submitted  a  revision  to  the  Texas  SIP  for 
the  El  Paso  CO  moderate  nonattainment 
area  via  a  letter  dated  September  27, 
1995,  which  was  supplemented  in 
February  1998.  This  included  air  quality 
modeling,  imder  section  179B  of  the 
CAA,  that  demonstrates  that  El  Paso 
would  attain  the  CO  NAAQS,  but  for 


emissions  emanating  from  outside  of  the 
United  States. 

El  Paso  and  Juarez,  Mexico,  share  an 
air-shed.  However,  emission  inventory 
data  was  not  available  for  Juarez,  so 
modeling  of  the  entire  air-shed  was  not 
possible.  In  such  an  instance,  section 
179B  allows  an  area  such  as  El  Paso  to 
perform  modeling  using  only  U.S. 
pollutant  emission  data  in  performing 
the  attainment  demonstration. 

In  its  demonstration,  Texas  used  two 
models,  RAM,  and  CAL3QHC.  RAM 
modeling  was  used  to  estimate 
backgroiuid  CO  concentrations,  and 
CAL3QHC  was  used  to  estimate  hot-spot 
concentrations,  or  those  areas  that  are 
the  most  likely  to  produce  the  highest 
concentrations  of  CO.  Using  RAM 
modeling,  Texas  identiHed  the  worst- 
case  meteorological  episode  conducive 
for  CO  concentration.  This  was 
subsequently  used  in  the  CAL3QHC 
modeling  to  determine  CO 
concentrations  at  six  selected 
intersections.  These  concentrations 
were  then  combined  with  hourly 
variables  in  the  8-hour  period  with  the 
highest  RAM-determined  background 
CO  concentration.  The  modeling  results 
for  El  Paso  indicate  that  the  area  would 
attain  the  CO  standard  but  for  emissions 
emanating  from  outside  the  United 
States.  Texas  performed  its  CO 
modeling  analyses  for  El  Paso, 
according  to  EPA  guidance,  using 
conservative  inputs  to  EPA  guideline 
models. 

B.  CO  Motor  Vehicles  Emissions  Budget 

The  Governor  of  Texas  submitted  the 
1996  CO  motor  vehicle  emissions 
budget  of  96.90  tons/day  on  September 
27,  1995.  The  finding  that  the  budget  of 
the  El  Paso  CO  attainment  plan  was 
adequate  was  made  in  a  letter  on 
September  1,  1999.'  It  is  EPA's 
conclusion  that  the  SIP  demonstrates 
attainment  with  the  budget  and  contains 
the  measures  necessary  to  support  the 
budget.  Today,  we  are  approving  this 
budget,  under  section  176(c)  of  the 
CAA. 

C  Contingency  Measures 

Nonattainment  areas  must  adopt 
contingency  measxnes  that  are 
implemented  in  the  event  the  area  does 
not  attain  the  standard  by  the 
attainment  date.  Under  section  187(a)(4) 
of  the  CAA's  CO  requirements.  El  Paso 
must  have  at  least  a  basic  Inspection 
and  Maintenance  (I/M)  program. 
However,  El  Paso  was  also  bound  to  the 
CAA's  ozone  requirements  for  serious 


areas,  which  imder  section  182(c)(3), 
requires  an  enhanced  program.  These 
two  programs  yield  different  levels  of 
CO  reductions.  The  difference  in 
emissions  reductions  could  be  called 
incremental  credit.  That  is,  incremental 
reductions  in  CO  are  reductions 
produced  by  a  control  program  more 
stringent  than  required  by  CO 
provisions  in  the  CAA. 

The  El  Paso  area  is  not  subject  to  the 
section  187(a)(2)(A)  Vehicle  Miles 
Traveled  (VMT)  forecasts  and  the 
section  187(a)(3)  contingency  measures 
requirements,  because  its  design  value 
was  below  12.7  ppm.  It  is,  however, 
subject  to  the  section  172(c)(9) 
contingency  measures  requirement.  The 
CAA  does  not  specify  how  many 
contingency  measures  are  needed  or  the 
magnitude  of  the  emission  reductions 
(or  VMT  reductions)  they  must  provide, 
hi  the  EPA's  General  Preamble,^  EPA 
provides  its  belief  that  for  moderate 
areas  that  fail  to  attain  by  the  attainment 
date.  States  may  select  contingency        ^ 
measures  for  the  reduction  of  CO 
emissions.  EPA  believes  that  one 
appropriate  choice  of  contingency 
measiu-es  would  be  to  provide  for  the 
implementation  of  sufficient  VMT 
reductions  or  emissions  reductions  to 
counteract  the  effect  of  1  year's  growth 
in  VMT.  The  State  used  this  approach 
to  calculate  the  magnitude  of  emission 
reductions  it  must  provide,  which  is 
approximately  10.4  tons  per  day  of  CO 
reductions  in  El  Paso.  A  basic  I/M 
program  would  produce  43  tons  per  day 
of  CO  reductions.  The  low-enhanced  1/ 
M  program  approved  for  El  Paso  was 
credited  in  the  SIP  for  89  tons  per  day 
of  CO  reductions,  which  is  46  tons  per 
day  of  CO  reductions  beyond  the 
reductions  obtained  from  a  basic 
program.  This  is  well  above  the  10.4 
tons  per  day  the  State  calculated  was 
required  to  meet  the  contingency 
requirements.  The  more  stringent 
requirements  of  the  low-enhanced 
program  generate  these  incremental 
reductions  in  CO,  thus  fulfilling  the 
requirement.  The  EPA  is  approving  all 
of  the  incremental  credit  of  46  tons  per 
day  into  the  SIP  as  meeting  the  CO 
contingency  measures  requirement. 

D.  Has  the  EPA  Approved  Other  Parts  of 
the  SIP  Before  Now? 

All  CO  nonattainment  areas  must 
adopt  SIPs  that  contain  the  following 
core  elements:^ 


'  EPA  later  determined  that  this  motor  vehicle 
emission  budget  was  adequate  for  transportation 
conformity  purposes  [see  64  FR  55911,  October  15. 
1999). 


2  EPA  has  issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA  intends  to 
review  SIPs  and  SIP  revisions  submitted  under  tide 
1  of  the  Act  (57  FR  13498,  April  16. 1992.  and  57 
FR  18070,  April  28,  1992). 

^  As  outlined  in  section  187  of  the  CAA, 
additional  requirements  pertain  to  moderate 
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1.  An  inventory  of  all  actual 
emissions  of  CO  sources  in  the  area 
(sections  187(a)(1)  and  172(c)(3)  of  the 
CAA); 

2.  A  revised  inventory  every  three 
years  (sections  187(a)(5)  and  172(c)(3)); 

3.  A  permit  program  for  the 
construction  and  operation  of  new  and 
modified  major  stationary  soim:es  of  CO 
(sections  172(c)(5)and  173); 

4.  Contingency  measures  that  are  to  be 
implemented  if  the  area  fails  to  attain 
the  standard  by  the  deadline  (section 
172(c)(9)): 

5.  An  I/M  program  that  meets 
applicable  requirements  (section 
187(a)(4));  and 

6.  An  oxygenated  fuels  program,  if  the 
design  value  was  9.5  ppm  or  above 
based  on  1988  and  1989  data  (section 
211(m));  The  EPA: 

1.  Approved  an  emissions  inventory 
on  September  12. 1994  (59  FR  46766); 

2.  Approved  an  oxygenated  fuels 
program  on  September  12,  1994  (59  FR 
46766); 

3.  Approved  a  permit  program  for 
new  and  modified  major  sources  of  CO 
on  September  27,  1995  (60  FR  49781); 

4.  Received  a  periodic  update  of  the 
CO  inventory; 

5.  Approved  the  Texas  Motorist 
Choice  Vehicle  Inspection  and 
Maintenance  Program  (includes  El  Paso) 
on  November  14,  2001  (66  FR  57261); 
and 

6.  Is  approving  a  CO  contingency 
measure  in  this  action. 

E.  How  Close  Is  El  Paso  to  Attainment 
of  the  CO  Standard? 

Data  from  the  El  Paso  monitoring 
network  from  1999  to  the  end  of  2002 
appear  to  indicate  that  the  area  is  in 
attainment  of  the  CO  standard.  The 
State  has  informed  EPA  that  it  may 
request  redesignation  in  the  near  futiue. 

m.  What  Is  Our  Final  Action? 


from  sources  in  the  United  States,  the 
EPA  will  require  Texas  to  submit  a  new 
CO  attainment  SIP  for  El  Paso. 

The  EPA  is  also  approving  El  Paso's 
CO  motor  vehicle  emissions  budget, 
under  section  176(c)  of  the  CAA.  Lastly, 
the  EPA  is  approving  the  use  of  46- tons 
per  day  in  incremental  CO  reduction 
credits  from  the  Texas  low-enhanced 
vehicle  inspection  and  maintenance 
program,  as  fulfillment  of  the  State's  CO 
attainment  contingency  measm^ 
requirement  for  the  El  Paso 
nonattainment  area  imder  section 
172(c)(9). 


The  EPA  is  approving  a  revision  to 
the  Texas  SIP,  which  was  submitted  to 
show  attainment  of  the  CO  standard  in 
the  El  Paso  CO  nonattainment  area  by 
the  applicable  attainment  date,  but  for 
emissions  from  Mexico.  The  revision 
satisfies  section  179B  of  the  CAA. 

The  EPA  believes  that  all  section 
179B  approvals  should  be  on  a 
contingency  basis.  This  modeling-based 
approval  is  valid  only  as  long  as  the 
area's  modeling  continues  to  show  that 
the  El  Paso  CO  area  would  be  in 
attainment,  but  for  emissions  from 
outside  the  United  States.  If  the  EPA 
later  determines  by  rulemaking  that 
additional  CO  reductions  are  needed 


nonattainmenf  areas  with  design  values  above  12.7 
ppm,  aad  to  severe  nonattaimnent  areas. 


IV.  Why  Is  This  a  "Final  Action?" 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  section  179B 
attainment  demonstration  SIP,  the 
associated  motor  vehicle  emissions 
budget,  and  the  attainment  contingency 
measiues  for  the  El  Paso  CO 
nonattainment  area,  if  adverse 
comments  are  received.  This  rule  will 
be  effective  on  September  2,  2003, 
without  further  notice  imless  we  receive 
adverse  comment  by  August  1,  2003.  If 
EPA  receives  adverse  comments,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  pubhc  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

V.  Rq^latory  Assessment 
Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 


under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  )04-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  frt)m 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
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Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  snd  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House.of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
tjiis  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  2, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 


review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  20,  2003. 
Lawrence  E.  Starfield, 

Acting  Regional  Administrator,  Region  6. 

■  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7402  et  seq. 

Subchapter  SS— Texas 

■  2.  The  table  in  §  52.2270(e)  entitled 
"EPA  approved  nonregulatory 
provisions  and  quasi-regulatory 
measures  in  the  Texas  SIP"  is  amended 
by  adding  to  the  end  of  the  table  three 
entries  for  the  El  Paso  carbon  monoxide 
nonattaiiunent  area  to  read  as  follows: 

152.2270    Identification  of  plan. 


(ej 


EPA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  Texas  SIP 


Name  of  SIP  provision 


Applicable  geo- 
graphic or  nonattain- 
ment  area 


State  sub- 

mittal/effective 

date 


EPA  approval  date 


Comments 


Section  179B  Demonstration  of  Attainment 
for  Cartxxi  Monoxide  for  El  Paso. 

CartKin  Monoxide  On-Road  Emissions  Budg- 
et for  Conformity. 

Contingency  Measure  for  El  Paso  Carbon 
Monoxide  Area. 


El  Paso  CO  non- 
attainment  area. 

El  Paso  CO  non 
attainment  area. 

El  Paso  CO  non- 
attainment  area. 


09/27/95 


09/27/95 


09/27/95 


07/02/03  Federal  Register 

page  number. 
07/02/03  


Supplemented  02/1 1/98. 


07/02/03  Federal  Register 
page  numtier. 


(FR  Doc.  03-16579  Filed  7-1-03:  8:45  am] 
BILUNG  CODE  6560~50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0155;  FRL-7316-5] 

Glyphosate;  Pesticide  Tolerance; 
Technlcal  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 

SUMMARY:  EPA  issued  a  final  rule  in  the 
Federal  Register  of  Wednesday,  June  18, 
2003  (68  FR  36472).  concerning 
tolerances  on  com,  field,  forage,  at  6.0 
parts  per  million  (ppm)  and  on  grain, 
aspirited  fractions  to  reduce  the 
tolerance  from  200  ppm  to  100  ppm. 
This  document  is  being  issued  to  correct 
typographical  errors. 

DATES:  This  document  is  effective  on 
July  2,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Tompkins,  Registration  Division  7505C, 


Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-5697;  e-mail  address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

The  Agency  included  in  the  final  rule 
a  list  of  those  who  may  be  potentially 
affected  by  this  action.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0155.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 


the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclositfe  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB);  Rm.  119, 
Crystal  Mall  #  2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
wrww.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html, 
a  beta  site  ciirrently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
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of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
than  key  in  the  appropriate  docket  ID 
number. 

n.  What  Does  this  Correction  Do? 

BPA  is  correcting  the  amendatory 
language  to  the  amendments  to 
§  180.364.  Inadvertently,  the 
amendatory  language  indicated  that 
"com,  field,  forage"  and  "grain, 
aspirited  fractions"  were  being  added  to 
the  table  in  paragraph  (a)  of  §  180.364. 
Actually,  both  "com,  filed,  forage"  and 
"grain,  aspirited  fractions"  were  already 
included  in  the  table  to  paragraph  (a). 
Since  EPA  merely  intended  to  revise  the 
entries  to  changes  the  tolerances  levels, 
this  dociunent  corrects  the  amendatory 
language  to  correctly  express  the 
changes  that  EPA  is  making. 

m.  Why  is  this  Correction  Issued  as  a 
Final  Rule? 

Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
Agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  final 
rale  without  providing  notice  and  an 
opportimity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  technical  correction 
final  without  prior  proposal  and 
opportimity  for  comment,  because  EPA 
is  merely  inserting  language  that  was 
inadvertently  omitted  from  the 
previously  published  final  rale.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

rV.  Do  Any  of  the  Statutory  and 
Executive  Order  Reviews  Apply  to  this 
Action? 

This  final  rale  implements  a  technical 
correction  to  the  CFR,  and  it  does  not 
otherwise  impose  or  amend  any 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (0MB)  has 
determined  that  a  technical  correction  is 
not  a  "significant  regulatory  action" 
subject  to  review  by  OMB  imder 
Executive  Order  12866.  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993).  Nor  does  this 
final  rale  contain  any  information 
collection  requirements  that  requfre 
review  and  approval  by  OMB  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501  at  seq.).  Since  the 
Agency  has  made  a  "good  cause" 
finding  that  this  action  is  not  subject  to 
notice-and-comment  requfrements 
undCT  the  APA  or  any  other  statute  (see 
Unit  III.),  this  action  is  not  subject  to 


provisions  of  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.],  or  to 
sections  202  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  to  addition,  this 
action  does  not  significantly  or  uniquely 
affect  small  governments  or  impose  any 
enforceable  duty  or  contam  any 
imfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Uw  104-4).  This  final  rale  will  not 
have  substantial  direct  effects"  on  the 
States  or  on  one  or  more  todian  tribes, 
on  the  relationship  between  the  national 
government  and  the  States  or  one  or 
more  todian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  or  between  the 
Federal  government  and  todian  tribes. 
As  such,  this  action  does  not  have  any 
"federalism  implications"  as  described 
in  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999),  or  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Since  this 
direct  final  rale  is  not  a  "significant 
regidatory  action"  as  defmed  by 
Executive  Order  12866,  it  does  not 
require  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from ' 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997),  and 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22.  2001).  This  action  does  not  involve 
any  technical  standards  that  require  the 
Agency's  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  This  action 
will  not  result  in  environmental  justice 
related  issues  and  does  not,  therefore, 
requfre  special  consideration  under 
ExecuUve  Order  12898.  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629. 
Febraary  16.  1994)  or  Executive  Order 
12630,  entitled  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859, 
March  15, 1988).  to  issuing  this  final 
rale,  EPA  has  taken  the  necessary  steps 
to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988,  entitled 


Civil  Justice  Reform  (61  FR  4729, 
Febraary  7,  1996). 

V.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Bustoess  Regulatory  Enforcement 
Faimess  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rale  must 
submit  a  rale  report,  which  tocludes  a 
copy  of  the  rale,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  contaming  this  rale  and  other 
requfred  mformation  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rale  in  the  Federal  Register.This  final 
rale  is  not  a  "major  rale  "  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Envfronmental  protection.  Pesticides 
and  pest. 

Dated:  June  24.  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore.  40  CFR  part  180  is  corrected 
as  follows: 

PART  180— [AMENDED] 

■  1  The  authority  citation  for  part  1 80 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346fa)  and 

■  2.  Amendatory  language  item  2  to 
§  180.364,  on  page  36475,  published  in 
the  Federal  Register  of  June  18,  2003,  (68 
FR  36472)  is  corrected  to  read  as  set  forth 
below.  The  revised  portions  of  the  table 
are  set  forth  for  user  convenience. 

■  2.  Section  180.364  is  amended  by 
removing  the  entire  entries  for  "Animal 
feed,  nongrass,  group,  except  alfalfa," 
"Aspirated  grain  fractions."  and 
"Soybean,  aspirated  grain  fractions"  and 
by  revising  the  entries  for  "Cora,  field, 
forage  "  ;  and  "Gram,  aspfr-ited  fractions" 
to  read  as  follows: 

§  1 80.364    Glyphosate;  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 

Parts  per 
million 

•  •              • 

Com,  field,  forage  '....: 

•  •             . 

Grain,  aspirated  fractions  

•  •              . 

• 

6.0 
100.0 
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BILUNG  CODE  6560-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0130;  FRL-7310-9] 

Famoxadone;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  famoxadone 
(3-anilino-5-methyl-5-(4- 
phenoxyphenyl)-!  ,3-oxazolidine-2 ,4- 
dione)  ih  or  on  vegetables,  fruiting, 
group  8  (except  tomato]  at  4.0  parts  per 
million  (ppm),  tomato  at  1.0  ppm; 
vegetables  cucurbit,  group  9  at  0.30 
ppm;  lettuce,  head  at  10.0  ppm;  potato 
at  0.02  ppm;  grape  at  2.50  ppm;  grape, 
raisin  at  4.0  ppm;  fat  of  cattle,  horses, 
goats,  sheep  at  0.02  ppm;  liver  of  cattle, 
horses,  goats,  sheep  at  0.05  ppm;  and 
milk  fat  (reflecting  negligible  residues  in 
whole  milk)  at  0.060  ppm.  E.I.  Dupont 
Nemours  and  Company  (Dupont) 
requested  these  tolerances  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  bv  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  reflect  the  first  food  tolerances  for 
this  fungicide  in  the  United  States. 
DATES:  This  regulation  is  effective  July 
2.  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0130,  must  be 
received  on  or  before  September  2, 
2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronicadly,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  M.  McNeilly,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
hAV.,Washington,  DC  20460-0001; 
telephone  number:  (703)  308-6742;  e- 
mail  address:  mcneilly.dennis@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiner,  or 
pesticide  manufactiner.  Potentially 


affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  Americcui 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0130.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conunents  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA,  This  docket 
facility  is  open  fi'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov(fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 


to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in&Jnit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  January  10, 
2001  (66  FR  1981)  (FRL-6760-8),  EPA 
issued  a  notice  puirsuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  a  pesticide 
petition  (PP  0F6070)  for  establishing 
tolerances  for  potatoes  at  0.05  ppm, 
ciut;urbit  vegetable  crop  group 
(cucumbers,  melon,  squash)  at  0.7  ppm; 
fruiting  vegetable  crop  group  (tomatoes, 
and  peppers)  at  1.0  ppm;  and  head 
lettuce  at  15  ppm  by  Dupont,  P.O.  Box 
80038,  Wilmington,  DE  19880-0038. 
That  notice  included  a  summary  of  the 
petition  prepared  by  Dupont,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

In  a  second  Federal  Register  of 
August  1,  2001  (66  FR  39762)  (FRL- 
6789-2),  EPA  issued  a  notice  pursuant 
to  section  408  of  FFDCA,  21  U.S.C. 
346a,  as  amended  by  FQPA  (Public  Law 
104-170),  announcing  the  filing  of  a 
pesticide  petition  (PP  7E4847)  for 
establishing  a  tolerance  for  grapes  at  2.0 
parts  per  million  by  Dupont,  P.O.  Box 
80038,  Wilmington,  DE  19880-0038. 
That  notice  included  a  summary  of  the 
petition  prepared  by  Dupont,  the 
registrant.  The  Agency  received  a 
written  comment  from  the  World 
Wildlife  Fund  (WWF)  dated  August  31, 
2001.  The  Agency's  response  to  this 
comment  can  be  found  at  Unit  III.B. 

The  initial  petitions  requested  that  40 
CFR  180.587  be  amended  by 
establishing  tolerances  for  residues  of 
the  fungicide  famoxadone  (3-anilino-5- 
methyl-5-(4-phenoxyphenyl)-l  ,3- 
oxazolidine-2,4-dione)  in  or  on  potatoes 
at  0.05  ppm;  cucinbit  vegetable  crop 
group  at  0.7  ppm;  fruiting  vegetable 
crop  group  at  1.0  ppm;  head  lettuce  at 
15  ppm;  grapes  at  2.0  ppm;  and  raisins 
at  4.0  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
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result  fixim  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infents  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  bom  aggregate 
exposine  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
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the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961.  November  26. 1997} 
(FRL-5754-7). 

ni.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of 
famoxadone  on  vegetables,  fruiting, 
group  8  (except  tomato)  at  4.0  ppm; 
tomato  at  1.0  ppm;  vegetables,  cucurbit, 
group  9  at  0.30  ppm;  lettuce,  head  at 
10.0  ppm;  potato  at  0.02  ppm;  grape  at 
2.50  ppm;  grape,  raisin  at  4.0  ppm;  fat 
of  cattle,  horses,  goats,  sheep  at  0.02 
ppm;  liver  of  cattle,  horses,  goats,  sheep 


Guideline  No. 


Table  1 .— Subchronjc,  Chronic,  and  Other  Toxicity 


at  0.05  ppm  and  milk,  fat  (reflecting 
negligible  residues  in  whole  milk)  at 
0.060  ppm.  EPAs  assessment  of 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including     - 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  famoxadone  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


870.3100 


Study  Type 


90-Day  oral  toxicity  in  rats 


870.3100 


870.il50 


870.3200 


90-Day  oral  toxicity  in 
mice 


Results 


^^^  =  ^^  <^^-  ^-3  f"»'*9rams/kilog^bT,/day  (mg/kg/day);  Female  (F):  4.2  mgfltg/ 

^^^  F-^16  fi^iS?'^^  ^  °Z  ""'"^  ^^"^"'y**^  ^"^-^'^  ^'^  decreased  glu- 
c^.  F^  16.6  mg/kg/day  based  on  decreased  body  weight  gain  food  consumo- 
tK)n,  and  food  effk^iency;  mild  hemolytic  anemia  and  decr^s^gkjtSn.  ^ 


90-Day  oral  toxicity  in 
nonrodents  (dogs) 


NOAEL  =  M:  62.4  mg/kg/day;  F:  79.7  mg/kg/day. 

LOAEL  =  M:  534  mg/kg/day  based  on  miW  hemolytk:  anemia  with  secondarv  re- 
S"^mn.^"^"  '"^  '"l"  hepatotoxidty  in  thTi^^  F:  757  m^g/S^S  on 
j;  SellT^  '^"  ^"^""^  ""'  '^"'^'^  '^"P°"^^  '"  ^P^"  ^^  mild  heU^cS; 


870.3700 


28-Day  dermal  toxkaty  in 
rats 


NOAEL  =  M:  1 .3  mg/kg/day;  F:  1 .4  mg/kg/day 

LOAEL  =  M:  10.0  mg/kg/day  based  on  lens  cataracts  in  eyes.  At  23  8/21  2  manual 

Siht  <^r?S."  •*"'=^«^(«»«rt'"g  °"  day  21);  decreased -body'  weight   ?«? 
mT     ,    l^  mg/kg/day  based  on  lens  cataracts  in  eyes.  At  10  1  mo/ka/dav  no 

^S  ''*  ^^-^^  '  '^^'^''  ^'^  «««^'as  for  maleTKIJil  2 


Prenatal  developmental  in 
rats 


870.3700 


NOAEL  =  M:  250  mg/kg/day;  F:  1,000  mg/kg/day 

'"^m^L«!li  ^°°  mg^9/day  based  on  increased  alkaline  phosphatase,  alanine 

?Ton?r>ffl^''rnnl/^*f°M^^^  ""^  '""**  hep^totSity  in  the  liv^ 

t-.  none  (>1,000  mg/kg/day).  No  dermal  irritatron  in  M  or  F. 


Prenatal  developmental  in 
nonrodents  (rabbits) 


Maternal  NOAEL  =  250  mg/kg/day 

'"^cS^sumplSi."'^^'^^^  ^^"^  °"  ^'^"^*®"'  decreased  body  weight  gain  and  food 

Developmental  NOAEL  =  1,000  mg/kg/day 

LOAEL  =  none  (>1 ,000  mg/kg/day 


Matemal  NOAEL  =  350  mg/kg/day 

LOAEL  =  1  000  mg/kg/day  based  on  abortions;  decreased  body  weight  body  wekiht 

gain,  and  food  consumption;  and  abnormal  stools  ^      ^ 

Developmental  NOAEL  =  350  mg/kg/day 
LOAEL   =    1,000   mg/kg/day   based   on   abortions   and   equivocal   increases   in 

postimplantation  loss  and  mean  resorptkws  per  dose.       '^"''°^'   '"teases  in 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.3800 

% 

Reproduction  and  fertility 
effects  (rats) 

•                  > 

Parental/Systemic  NOAEL  =  M/F:  11.3/14.2  mg/kg/day 

LOAEL  =  M/F:  44.7/53.3  mg/kg/day  based  on  decreased  body  weight,  body  weight 

gain,  and  food  consumption:  and  hepatbtoxicity  in  the  liver. 
Reproductive  NOAEL  =  M/F:  44.7/53.3  mg/kg/day 
LOAEL  =  M/F:  none  (>44.7/53.3  mg/kg/day 
Offspring  NOAEL  =  f\^F:  1 1 .3/14.2  mg/kg/day 
LOAEL  =  M/F:  44.7/53.3  mg/kg/day  based  on  decreased  body  weights  for  Fi  and  Fj 

pups  throughout  lactation. 

870.4100 

Chronic  toxicity  in  dogs 

NOAEL  =  M:  1.2  mg/kg/day.  F:  1.2  mg/kg/day. 

LOAEL  =  M:  8.8  mg/kg/day  based  on  lens  cataracts  in  eyes.  F:  9.3  mg/kg/day  based 
on  lens  cataracts  in  eyes.  No  other  adverse  effects  were  observed  in  M  or  F. 

870.4100 

Chronic  toxicity  in 
Cynomolgus  monkeys 

NOAEL  =  M:  100  mg/kg/day.  F:  100  mg/kg/day. 

LOAEL  =  M:  1,000  mg/kg/day  based  on  mild  fiemolytk:  anemia  with  secondary  re- 
sponses in  spleen,  liver  and  kidney;  and  sinus  dilatation  in  spleen.  F:  1,000  mg/ 
kg/day  based  on  mild  hemolytic  anemia  with  secondary  responses  In  spleen,  liver 
and  kidney;  and  sinus  dilatation  in  spleen. No  evidence  of  lens  cataracts  in  eyes  of 
M  or  F. 

870.4200 

Carcino-genicity  in  mice 

NOAEL  =  M:  96  mg/kg/day.  F:  130  mg/kg/day. 

LOAEL  =  M:  274  mg/kg/day  based  on  slight  hepatotoxrcity  in  the  liver;  no  anemia.  F: 

392  mg/kg/day  based  on  amyloidosis  and  slight  hepatotoxicity  in  the  liver;  no 

anemia. 
No  evidence  of  carcinogenicity  in  M  or  F. 

870.4300 

Combined  chronic  toxicity/ 
carcinogenicity  in  rats 

- 

NOAEL  =  M:  8.4  mg/kg/day.  F:  2.2  mg/kg/day 

LOAEL  =  M:  16.8  mg/kg/day  based  on  slight  hemolytic  anemia  with  compensatory 
erythropoiesis  and  secondary  responses  in  spleen  and  bone  man-ow;  and  mild 
hepatotoxicity  in  the  liver.  F:  10.7  mg/kg/day  based  on  decreased  body  weight 
gain  and  slight  hemolytic  anemia.  At  23.0  mg/kg/day,  also  secondary  responses  to 
anemia  in  spleen,  bone  marrow  and/or  liver;  and  mild  hepatotoxicity  in  the  liver. 

No  evidence  of  carcinogenicity  M  or  F. 

870.5100 

Reverse  gene  mutation 

Negative  without  and  with  S-9  activation  up  to  limit  dose  of  5,000  ngram(g)/plate. 

870.5300 

Fonward  gene  mutation 
{In  Vitro  Mammalian  Cell 
Gene  Mutation  Test) 

Negative  without  and  with  S-9  activation  up  to  the  limit  of  solubility  (In  DMSO)  of  30 

ng/mL. 

870.5300 

Fonward  gene  mutation 
(CHO/HGPRT  locus) 

Negative  without  and  with  S-9  activation  up  to  cytotoxic  concentrations  (>  200  jig/mL 
without  S-9  and  >  150  ng/mL  with  S-9). 

870.5375 

Chromosome  aberration 
(human  lymphocytes) 

Positive  (weak  clastogenic  effect)  without  S-9  activation.  Statistically  significant  in- 
creases in  percentage  of  aberrant  cells  at  several  dose  levels  ranging  from  5-15 
•  ng/mL.  Cytotoxicity  was  observed  at  10-18  ng/mL.  Negative  with  S-9  activation. 

870.5375 

Chromosome  aberration 
(human  lymphocytes) 

Positive  (weak  clastogenic  effect)  without  S-9  activation.  Statistically  significant  in- 
creases In  percentage  of  aberrant  cells  at  several  dose  levels  ranging  from  15-30 
ng/mL.  Cytotoxicity  was  obsen/ed  at  20-30  ng/mL.  Negative  with  S-9  activation. 

870.5395 

Micronucleus,  assay 
(mouse  bone  marrow) 

Negative  at  single-oral  doses  of  up  to  limit  dose  of  5,000  mg/kg. 

870.5550 

Unscheduled  DNA 

synthesis 
(rat  hepatocytes) 

Positive  response  (increased  net  nuclear  grain  counts)  obsen/ed  at  several  treat- 
ment levels  ranging  from  0.05-10  ng/mL.  Cytotoxicity  was  obsen/ed  at  10  ng/mL. 

870.5550 

Unscheduled  DNA  syn- 
thesis (rat  hepatocytes) 

Negative  at  treatment  levels  up  to  10  ng/mL.  Cytotoxicity  was  obsen/ed  at  10  ng/mL. 

870.5550 

Unscheduled  DNA  syn- 
thesis (prim,  rat 
hepatocytes) 

Negative  at  treatment  levels  up  to  5.0  ng/mL.  Cytotoxkiity  was  observed  at  2.5  and 
5.0  Mg/mL. 

870.6550 

Unscheduled  DNA  syn- 
thesis (hepatocytes  de- 
rived from  male  rats 
given  Famoxadone) 

Negative  at  single-oral  doses  of  up  to  2,000  mg/kg.  No  martted  increases  In  net  nu- 
clear grain  counts  or  percentage  of  cells  in  repair  in  hepatocyte  cultures. 
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Guideline  No. 


870.6200 


870.6200 


Table  1.-SUBCHR0NIC,  Chronic,  and  Other  ToxiciTY-Continued 


Study  Type 


Acute  neurotoxicity 
screening  battery  (rats) 


870.7800 


Subchronic  neurotoxicity 
screening  battery  (rats) 


Results 


NOAEL  =  M:  1 ,000  mg/kg  F:  2,000  mg/kg. 

LOAEL  =  M:  2,000  mg/kg  based  on  decreased  body  weight  gain  and  food  consumo- 
t|^on  days  1-2);  and  palpebral  (eyelid)  clos^(on  day  1  onirFMS^^!^ 


Immunotoxicity  study,  rats 
(28-days) 


NOAEL  =  M:  11.7  mg/kg/day  F:  14,4  mg/kg/day 


870.7800 


870.7485 


lmmunotoxk:ity  study,  mne 
(28-days) 


NOAEL  =  M:  14  mg/kg/day.  F:  16  mg/kg/day. 

LOAEL  =  M:  55  mg^g/day  based  on  decreased  body  weight,  body  weight  oain  food 
consumption,  and  food  efficiency;  and  increased  spleen  we^s  (prK  dueto 
SS^^^nK^"'  rj!"^">   ^-  ^'  "^^^^^  ^^  ^  cle?ri£^'wS^h? 

Shtr?o^oK^T'":::si*°";^'"'  ''^  ^'^'^'^'  ^'^  '™=^«^  ^^ 


Metabolism  and  phar- 
macokinetics, rats 


870.7485 


NOAEL  =  M:  1186  mg/kg/day.  F:  417  mg/kg/day 

LOAEL  =  M:  none  (>1,186  mg/kg/day).  F:  1,664  mg/kg/day  based  on  increased 
rmruno;:S?ir!^,?^F^  '"^  *°  "^'''^  pigment?  spfeen).  No^Sr^ 


Metabolism  and  phar- 
macokinetics, dogs 
(males  only) 


°"cto^87-^:wlffim'""'S'^'^  ^  *^'  ''^'^  ^°«»  °<  ^  administered 
dose  (87-6%)  was  eliminated  in  the  feces  within  24  hours;  very  little  (3-12%)  was 

ehminated  in  the  urine.  Unchanged  parent  (51^%  of  admrn7ste7^^^)ld1 

hydroxylated  metabolites  (IN-KZ5a4  and  IN-KZ007)  were  the  major  S>r«nte 

STr^^^wi^"  !fef=.N°.«*9"*«<^"»  ''"^'"^^ve  ol  quantitative^SerS^'^rr? 
observed  for  sex,  dose  level,  or  repeated  dosing. 


'^Sf^rthTpi"!!!?  ^°''  o|.  the  administered  dose  (62%)  was  eliminated  in  the 
!^K  ^  ^"^^  ''^'y  "^®  <^^"*  8°''°)*as  eliminated  in  the  urine  Initially 
^IStJTl^l  ^^^^'"J  radioactivity  in  feces)  was  recovered  in  me  fS] 
5?  if  if  1h  L""-  ^^.  ^^'^"^  ^^^~^^'^°  °'  radioactivity  in  feces),  IN-KZ007 
(21-3%  of  radioactivity  in  feces)  and  IN-ML815  (4-9%  of  radioactivity  in  feces) 

SnT532  andTN  K7?U^  '^/'  ''T  ^"°""'^  °'  ^^  ^ydroS  mS 
iites  IN-KZ532  and  IN-KZ534  were  also  identified  in  the  feces. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  cancem  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  himians  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  imique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposm^s  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occiurence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  lO-e  or  one 
in  a  miUion).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  firom  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEca„c«  =  point 
of  departiue/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  famoxadone  used  for  human  risk 
assessment  is  shown  in  Table  2  of  this 
unit: 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Famoxadone  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF*  and  Level  of  Con- 
cern for  Risk  Assessment 

Study  and  Toxicological  Effects 

Acute  Dietary 

(Females  13-50  yeais  of  age) 

Not  applicable 

Not  applicable 

No  appropriate  endpoint  attributable  to  a  sin- 
gle-oral dose  was  identified  in  the  available 
toxicology  studies  on  famoxadone. 

Acute  Dietary 

(General  population  including 
infants  and  children) 

Not  applicable 

Not  applicable 

No  appropriate  endpoint  attributable  to  a  sin- 
gle-oral dose  was  identified  In  the  available 
toxicology  studies  on  famoxadone. 

Chronic  Dietary 
(All  populations) 

LOAEL=  1 .4  mg/kg/day 
UF=1,0003 

Chronic  RfD  =  0.0014  mg/ 
kg/day 

FQPA  SF  =  1 

cPAD  =  chronic  RfD/FQPA 

SF 
Chronic  PAD  =  0.0014  mg/ 

kg/day 

13-Week  feeding  study  in  dogs." 

LOAEL  =  1 .4  mg/kg/day  based  on  microscopic 

lens  lesions  (cataracts)  in  eyes  of  female 

dogs. 

Cancer 

(Oral,  dermal,  and  inhalation) 

Not  applicable 

Not  applicable 

Classification:  Not  Likely  to  be  carcinogenic  to 
humans. 

*  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 

a  The  UF  of  1,000  includes  the  conventional  100  and  an  additional  10  for  the  use  of  the  LOAEL  and  dose  from  a  subchronic  (13-week)  study 
for  chronic  risk  assessment. 

"  Regarding  the  chronk:  RfD  for  famoxadone,  a  1-year  chronic  feeding  study  in  dogs  is  available,  but  was  detennined  to  not  be  an  appropriate 
study  for  use  in  chronic  risk  assessment  at  this  time.  Although  the  testing  laboratory  reported  a  NOAEL  of  1 .2  mg/kg/day  for  treatment-related 
lens  lesions  (cataracts)  in  the  eyes  of  the  male  and  female  dogs,  a  subsequent  evaluation  by  a  consulting  pathologist  of  the  microscopic  sections 
of  the  eyes  from  all  dogs  in  this  study  strongly  suggested  that  a  serious  fixation  artifact  affected  all  the  eye  sections  such  that  only  prominent 
cataracts  were  detectable  and  as  a  consequence,  a  NOAEL  could  not  be  reliably  determined  with  any  degree  of  confidence.  Considering  this 
second  evaluation,  the  Agency  concluded  that  this  fixation  artifact  may  have  had  a  profound  effect  on  the  interpretation  of  the  histopathological 
findings  in  the  eyes  of  all  dogs  in  this  study,  in  view  of  the  considerable  uncertainty  relating  to  the  microscopic  findings  in  the  eyes  of  all  dogs  in 
this  study  and  the  resulting  uncertainty  with  regard  to  determining  a  NOAEL  for  eye  effects,  the  Agency  decided  to  not  use  the  results  from  this 
1-year  study  for  the  purpose  of  determining  a  chronic  RfD  for  famoxadone  at  this  time.  Based  on  a  consideration  of  findings  in  the  eyes  of  dogs 
in  both  the  1 3-week  and  1  -year  feeding  studies,  it  was  detennined  that  the  lowest  dose  at  whrch  evidence  of  cataracts  was  actually  observed 
was  in  the  female  dogs  in  the  13-week  study  at  the  lowest  dose  tested  of  1.4  mg/kg/day  (the  LOAEL).  This  13-week  study,  rather  than  the  1-year 
study,  was  selected  to  be  the  most  appropriate  study  for  chronic  risk  assessment  at  this  time.  Since  a  LOAEL,  rather  than  a  NOAEL,  and  a  sub- 
chronic  study,  rather  than  a  chronic  study,  were  used  to  determine  the  chronic  RfD,  an  additional  lOx  UF  was  added  to  the  conventional  UF  of 
lOOx.  The  chronk:  RfD  (LOAEL  of  1.4  mg/kg/day/UF  of  1,000)  for  famoxadone  was  detennined  to  be  0.0014  mg/kg/day. 


The  comment  received  from  WWF 
concerned  a  toxicity  issue  in  particular: 
The  potential  for  famoxadone  to  be  an 
endocrine  disruptor.  WWF  quoted  the 
notice  of  filing  which  was  written  by 
Dupont.  "Chronic,  lifespan  and  multi- 
generational  bioassays  in  mammals  and 
acute  emd  subchronic  studies  on  aquatic 
organisms  and  wildlife  did  not  reveal 
endocrine  effects.  Any  endocrine  related 
effects  would  have  to  have  been 
detected  in  this  definitive  array  of 
required  tests.  The  probability  of  any 
such  effects  due  to  agricultiu^l  uses  of 
famoxadone  is  negligible."  WWF  stated 
that  piu-suant  to  FQPA,  the  Agency  is 
establishing  a  new  endocrine  disruptor 
screening  and  testing  program  because 
existing  toxicology  protocols  are  not 
adequate  to  detect  endocrine  disruption. 
Therefore,  Dupont's  evaluation  of  the 
endocrine  disruptor  potential  is 
incomplete  and  consequently 
misleading.  WWF  also  urges  the  Agency 
to  consider  not  only  evidence  of 
increasedsusceptibility,  but  also  the 
significance  of  endocrine  disruptor  data 
gaps  when  determining  the  FQPA  SF  for 
famoxadone. 

In  response  to  the  WWF  the  Agency 
notes  that  FQPA  requires  EPA  to 
develop  a  screening  program  to 


determine  whether  certain  substances 
(including  all  pesticide  active  and  other 
ingredients)  may  have  an  effect  in 
humans  that  is  similar  to  an  effect 
produced  by  a  naturally  occiuring 
estrogen,  or  such  other  endocrine 
effect...  EPA  has  been  working  with 
interested  stakeholders  to  develop  a 
screening  and  testing  program  as  well  as 
a  priority-setting  scheme.  In  the 
available  toxicity  studies  on 
famoxadone,  no  evidence  of  endocrine- 
related  effects  was  observed.  However, 
famoxadone  may  be  subjected  to  further 
screening  and/or  testing  to  better 
characterize  potential  effects  related  to 
endocrine  disruption  when  additional 
appropriate  screening  and/or  testing 
protocols  have  been  developed  by  the 
Agency's  Endocrine  Disruptor  and 
Testing  Advisory  Committee  (EDSTAC). 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  are  being 
estabUshed  for  (40  CFR  180.587)  for  the 
residues  of  famoxadone,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
famoxadone  in  food  as  follows: 


i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  No  toxicological 
endpoint  attributable  to  a  single-oral 
dose  was  identified  in  the  available 
toxicology  studies  on  famoxadone  that 
would  be  applicable  to  females  (13-50 
years)  or  to  the  general  population 
(including  infants  and  children). 
Therefore,  famoxadone  is  not  expected 
to  pose  an  acute  dietary  risk. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposvue  Evaluation  Model 
(DEEMTM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998-nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for' each 
commodity.  The  following  assumptions 
were  made  for  the  chronic  exposiure 
assessments:  Anticipated  residues  based 
upon  average  field  trial  values  and 
assumptions  that  100%  of  each  crop  is 
treated  with  famoxadone. 

iii.  Cancer.  The  Agency  has  classified 
famoxadone,  as  not  liJi:ely  to  be 
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cardDogenic  to  humans.  As  such, 
famoxadone  is  not  expected  to  pose  a 
cancer  dietary  risk. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information. 

Section  408(b)(2)(E)  of  the  FFDCA 
authorizes  EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measiu^d  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  No  PCT  information 
was  used  in  the  risk  assessment.  The 
Agency  used  100%  which  would  over 
estimate  exposure. 

2.  Dietary  exposure  from  drinking 
water. 

The  Agency  lacks  monitoring 
exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
famoxadone  in  drinking  water  because 
this  is  a  new  chemical.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
conoantration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  famoxadone. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS)  to 
estimate  pesticide  concentrations  in 
surface  water  and  SCI-GFOW,  which 
predicts  pesticide  concentrations  in 
groundwater.  In  general,  EPA  will  use 
FIRST  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model)  for  a 
screening-level  assessment  for  surface 
water.  The  FIRST  model  is  a  subset  or 
meta-model  of  the  PRZM/EXAMS 
model  that  uses  specific  high-end  runoff 
scenario  for  pesticides.  FIRST 
incorporates  an  index  reservoir 
environment  and  a  percent  crop  area 
(PCA),  while  PRZM/EXAMS  incorporate 
an  index  reservoir  environment,  PCA, 
all  available  information  on  the 
pesticide's  fate  and  use  pattern,  and 
site-specific  cropping  information. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  highly  imlikely  that  drinking 


water  concentrations  would  exceed 
human  health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  famoxadone 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  E. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  EECs  of  famoxadone 
for  chronic  exposures  are  estimated  to 
be  0.47  parts  per  billion  (ppb)  for 
surface  water  and  0.23  ppb  for  ground 
water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  docimient  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Famoxadone  is  not  registered  for  use 
on  any  sites  tbat  would  result  in 
residential  exposiu-e. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
famoxadone  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
ciunulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
famoxadone  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  famoxadone  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 


chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  Agency  concluded  that  there  is  not 
a  concern  for  pre-  and/ or  postnatal 
toxicity  resulting  fit)m  exposure  to 
famoxadone. 

No  quantitative  or  qualitative 
evidence  of  increased  susceptibility,  as 
compared  to  adults,  of  rat  or  rabbit 
fetuses  to  in  utero  exposure  to 
famoxadone  was  observed  in  the 
developmental  toxicity  studies.  No 
quantitative  or  quahtative  evidence  of 
increased  susceptibihty,  as  compared  to 
adults,  of  rat  fetuses  or  neonates  was 
observed  in  the  2 -generation 
reproduction  study. 

In  the  rat  developmental  toxicity 
study,  the  NOAEL  for  maternal  toxicity 
was  250  mg/kg/day  and  the  LOAEL  was 
500  mg/kg/day,  based  on  transient 
decreases  in  body  weight  gain  and  food 
consumption.  At  1,000  mg/kg/day,  no 
additional  treatment-related  effects  were 
observed  in  the  dams.  No 
developmental  toxicity  was  observed  in 
the  rat  study.  The  NOAEL  for 
developmental  toxicity  was  1 ,000  mg/ 
kg/day,  the  highest  dose  tested. 

In  the  rabbit  developmental  toxicity 
study,  the  maternal  and  developmental 
NOAELs  and  LOAELs  were  the  same. 
The  NOAEL  for  maternal  toxicity  and 
developmental  toxicity  was  350  mg/kg/ 
day.  The  LOAEL  for  maternal  toxicity 
was  1,000  mg/kg/day,  based  on 
abortions  in  4  out  of  17  does;  markedly 
decreased  body  weight,  reduced  body 
weight  gain  and  reduced  food 
consumption  in  the  same  4  does,  and 
increased  number  of  does  with 
abnormal  or  little  or  no  stools.  The 
LOAEL  for  developmental  toxicity  was 
1,000  mg/kg/day:  based  on  abortions  in 
4  out  of  17  does;  and  equivocal 
increases  in  percent  post  implantation 
loss  and  mean  number  of  resorptions 
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per  doe.  In  the  rabbit  study,  maternal 
toxicity  (does)  and  developmental 
toxicity  (fetuses)  are  considered  to  be 
equally  sensitive  to  the  test  material. 
Therefore,  based  on  the  results  in  these 
two  developmental  toxicity  studies  in 
rats  and  rabbits,  no  increased 
susceptibility  of  the  fetuses  (as 
compared  to  adults)  was  demonstrated 
for  famoxadone. 

In  the  2-generation  reproduction 
study  in  rats,  the  NOAEL  for  parental 
toxicity  was  200  ppm  (equal  to  11.3/ 
14.2  mg/kg/day,  M/F)  and  the  LOAEL 
was  800  ppm  (44.7/53.3  mg/kg/day,  M/ 
F),  based  on  decreased  body  weight, 
body  weight  gain,  and  food 
consumption;  and  heptotoxicity  in  the 
hver.  Also,  at  800  ppm,  adaptive 
hepatocellular  responses  indicating 
enzjrme  induction  were  observed.  No 
reproductive  toxicity  was  observed  in 
this  study.  The  NOAEL  for  reproductive 
toxicity  was  800  ppm  (44.7/53.3  mg/kg/ 
day,  M/F),  the  highest  dose  tested.  In 
-this  same  study,  the  NOAEL  for 
offspring  toxicity  was  200  ppm  (equal  to 
11.3/14.2  mg/kg/day,  M/F)  and  the 
LOAEL  was  800  ppm  (44.7/53.3  mg/kg/ 
day,  based  on  decreased  body  weights 
for  Fi  and  Ft  pups  throughout  their 
respective  lactation  periods. 

3.  Neurotoxicity.  The  Agency 
concluded  that  there  is  not  a  concern  for 
developmental  neurotoxicity  resulting 
from  exposure  to  famoxadone  and  that 
a  developmental  neurotoxicity  study  is 
not  required. 

Although  clinical  signs  of 
neurotoxicity  were  observed  in  dogs  in 
the  13-week  study  at  the  highest  dose 
tested  (>20  mg/kg/day),  this  effect  was 
not  observed  at  lower  doses  of  about  10 
mg/kg/day  in  the  same  13-week  study  or 
in  a  subsequently  performed  1-year 
feeding  study  in  dogs.  Also, 
toxicologically  significant  signs  of 
neurotoxicity  were  not  observed  in  any 
of  the  other  studies  on  famoxadone  in 
any  species  (including  rats,  mice,  or 
monkeys)  at  any  time.  In  addition,  pre- 
and  postnatal  studies  in  rats  and  rabbits 
demonstrated  no  increased 
susceptibility  of  fetuses  or  neonates  to 
famoxadone  as  "compared  to  adults. 
Toxicologically  significant  neurotoxic 
effects  would  not  be  expected  to  occur 
in  an  additional  study  in  rats.  The 
clinical  signs  of  neurotoxicity  (muscle 
twitches)  observed  only  in  dogs,  only  in 
males,  and  only  at  the  highest  dose 


tested,  would  not  be  anticipated  to 
occur  in  a  developmental  neurotoxicity 
study  in  rats. 

4.  Conclusion.  The  Agency  concluded 
that  the  toxicology  database  was 
complete  for  FQPA  piu'poses  and  that 
there  are  no  residential  uncertainties  for 
pre-/postnatal  toxicity.  Based  on  the 
hazard  data,  the  Agency  recommended 
the  special  FQPA  SF  be  reduced  to  Ix. 
The  famoxadone  risk  assessment  team 
evaluated  the  quality  of  the  exposiu-e 
data;  and,  based  on  these  data, 
recommended  that  the  special  FQPA  SF 
be  reduced  to  Ix.  The  recommendation 
is  based  on  the  following: 

i.  There  is  no  quantitative  or 
qualitative  evidence  of  increased 
susceptibility  of  rat  and  rabbit  fetuses  to 
in  utero  exposure  in  developmental 
studies.  There  is  no  quantitative  or 
qualitative  evidence  of  increased 
susceptibility  of  rat  offspring  in  the 
multi-generation  reproduction  study. 

ii.  The  chronic  dietary  food  exposure 
assessment  utilizes  average  field  trial 
residue  data  and  for  all  proposed  uses, 
100%  crop  treated  is  assumed.  The 
chronic  assessment  is  somewhat  refined 
and  based  on  reliable  data  derived  from 
studies  designed  to  produce  worst-case 
residues  and  unlikely  to  underestimate 
exposure. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposiue 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposing  through  drinking 
water  e.g. ,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 


as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male).  2L/60  kg  (aduU 
female),  and  IL/IO  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  siuface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  OPP  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential , 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  No  appropriate 
endpoint  attributable  to  a  single-oral 
dose  was  identified  in  the  available 
toxicology  studies  on  famoxadone. 
Therefore,  no  acute  risk  from 
famoxadone  is  not  expected. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  famoxadone  from  food 
will  utilize  36%  of  the  cPAD  for  the 
U.S.  population.  76%  of  the  cPAD  for 
Children  ages  1-2  and  68%  of  the  cPAD 
for  Children  ages  3-5.  Children  ages  1- 
2  are  expected  to  be  the  most  highly 
exposed  subpopulation  to  famoxadone. 
There  are  no  residential  uses  for 
famoxadone.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
famoxadone  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  3  of  this 
unit: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)Exposure  to  Famoxadone 


Population  Subgroup 

cPAD  mg/kg/day 

%  cPAD  (Food) 

- 

Surface  Water 
EEC  (ppb) 

Ground  Water  EEC 
(ppb) 

Chronic  DWLOC 
(ppb) 

U.S.  Populatioh 

0.0014 

36% 

0.47 

0.23 

31 
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TABU  3-AGGREGATE  RiSK  ASSESSXEHT  FOB  CHRONIC  (NON<;aNCER)EXPOSURE  TO  FAMOXADONE-Continued 


Population  Subgroup 


Children  1-2  years  old 


Children  3-5  years  old 


cPAD  mg/kg/day 


0.0014 


0.0014 


%  cPAD  (Food) 


76% 


68% 


Surface  Water 
EEC  (ppb) 


0.47 


0.47 


Ground  Water  EEC 
(ppb) 


0.23 


0.23 


Chronic  DWLOC 
(ppb) 


3.4 


4.5 


3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background-exposine  level). 
Famoxadone  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background- 
exposure  level).  Famoxadone  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  aggregate  risk  is  the  sum 
of  the  risk  from  food  and  water,  which 
do  not  exceed  the  Agency's  level  of 
concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Famoxadone  is  classified  as 
"not  likely  to  be  carcinogenic  to 
humans."  As  such,  no  cancer  risk  is 
expected. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  including  infants  and 
children,  from  aggregate  exposure  to 
famoxadone  residues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Famoxadone  was  screened  through 
multi-residue  methods  listed  in  the 
Pestidide  Analytical  Manual  Volume  I 
(PAM  Vol.  I),  Third  EdiUon  (January 
1994),  using  Protocols  C  to  E.  Protocols 
A  and  B  were  not  used  because 
famoxadone  does  not  have  an  n-methyl 
carbamate  structure  (Protocol  A),  nor  is 
it  an  acid  or  phenol  (Protocol  B). 
Protocol  C  showed  good  analytical 
response  using  the  electron-captine 
detector  (ECD)  and  nitrogen-phosphorus 
detector  (NPD).  Good  recoveries  were 
obtained  for  the  analysis  of  wine, 
grapes,  and  tomatoes  (92-138%)  using 
Protocol  D.  Food  commodities  can  be 
analyzed  for  famoxadone  residues  using 
the  appropriate  extraction  method  with 
the  mixed  ether  elution  system, 
resulting  in  recovery  values  of  92  to 
108.%. 


The  multi-residue  methods  testing 
appears  to  be  scientifically  acceptable 
and  has  been  sent  to  the  FDA  for  further 
evaluation.  Preliminary  analysis 
suggests  that  Protocol  D  may  be 
appropriate  for  analysis  of  famoxadone 
in  plant  matrices  and  has  the  potential 
to  be  the  primary  enforcement  method. 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch.  Enviroimiental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

No  CODEX  maximum  residue  limits 
currently  exist  for  famoxadone: 
Maximum  Residue  Levels  (MRLs)  have 
been  established  for  potatoes  in  the 
Netheriands  at  0.02  ppm  and  for  grapes 
in  Ciermany  at  2.0  ppm. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  famoxadone  (3-anilino-5- 
methyl  ■5-{4-phenoxyphenyl)-l  ,3- 
oxazolidine-2,4-dione)  in  or  on 
vegetables,  fruiting,  group  8  (except 
tomato)  at  4.0  ppm;  tomato  at  1  ppm; 
vegetables  cucurbit,  group  9  at  0.30 
ppm;  lettuce,  head  at  10.0  ppm;  potato 
at  0.02  ppm  grape  at  2.50  ppm  (import 
only);  raisin  at  4.0  ppm  (import  only); 
fat  of  cattle,  horses,  goats,  sheep  at  0.02 
ppm;  liver  of  cattle,  horses,  goats,  sheep 
at  0.05  ppm;  and  milk,  fat  (reflecting 
negligible  residues  in  whole  milk)  at 
0.060  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 


The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  fttjm  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 


You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0130  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  2,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedines  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  widiout  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
fi^m  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  hohdays.  The 
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telephone  niunber  for  the  Office  of  the 
Hearing  Qerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Progreuns,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
leunes  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registratfon  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resoiuces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0130,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  ah  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 


B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 


proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accoujitable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 
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vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
use.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agpncy  promulgating  the  mle  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Regisfer.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  20,  2003. 
Jim  Jones, 

Director,  Office  of  Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  cUation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.587  is  added  to  read  as 
follows: 

§  1 80.587    Famoxadone. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide 
famoxadone  (3-anilino-5-methyI-5-(4- 
phenoxyphenyl)-l,3-oxazolidine-2,4- 
dione)  in  or  on  the  following 
commodities: 


Commodity 


Commodity 

Cattte,  fat 

Cattle,  liver 

Goat,  fat 

Goat,  liver 

Grape'  

Grape,  raisin'  

Horse,  fat  >, 

Horse,  liver  

Lettuce,  head 

Milk,  fat  (reflecting 
negligible  resi- 
dues in  wtiole 
mik) 

Potato  

Sheep;  fat 

Sheep,  liver 

Tomato 


Parts  per  million 


0.02 
0.05 
0.02 
0.05 
2.50 
4.0 
0.02 
0.05 
10.0 


0.06 
0.02 
0.02 
0.05 
1.0 


Vegetable, 
cucurbits,  group 
9  _ 

Vegetable,  fruiting, 
group  8  except 
tomato  


Parts  per  million 


0.30 


4.0 


'  There  are  no  U.S.  registrations  as  of  May 
15, 2003.  ^ 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertant  residues. 
[Reserved] 

[FR  Doc.  03-16736  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  6560-SO-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0  and  54 

[CO  Docket  No.  02-6;  FCC  03-101] 

Schools  and  Libraries  Universal 
Service  Support  Mechanism 

AGENCY:  Federal  Communications 
Commission.  •' 

ACTION:  Final  rule,  correction. 


SUMMARY:  This  document  corrects  an 
error  in  the  DATES  section  and  the 
SUPPLEMENTARY  INFORMATION  portion  of 
a  Federal  Register  document  regarding 
the  Commission  taking  major  steps  to 
simplify  and  streamline  the  operation  of 
our  vmiversal  service  mechanism  for 
schools  and  libraries,  while  improving 
our  oversight  over  the  support 
mechanism.  In  addition,  the 
Commission  adopts  a  number  of  rules  to 
streamline  program  operation,  and 
promote  the  Commission's  goal  of 
reducing  the  likelihood  of  fraud,  waste, 
and  abuse.  The  summary  was  published 
in  the  Federal  Register  on  June  20, 
2003. 

DATES:  Effective  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Secrest  and  Katherine  Tofigh, 
Attorneys,  Telecommunications  Access 
Policy  Division,  Wireline  Competition 
Bureau,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This 
summary  contains  a  correction  to  the 
dates  section  and  the  SUPPLEMENTARY 
INFORMATION  portion  of  a  Federal 
Register  summary,  68  FR  36931  (Jvme 
20,  2003).  The  full  text  of  the 
Commission's  Second  Report  and  Order 
in  CC  Docket  No.  02-6,  FCC  03-101 
released  on  April  30,  2003  is  available 
for  public  inspegtion  during  regular 
business  hours  in  the  FCC  Reference 


Center,  Room  CY-A257,  445  Twelfth 
Street,  SW.,  Washington,  DC,  20554. 

In  rule  FR  Doc.  03-14928  published 
June  20,  2003  (68  FR  36931)  make  the 
following  corrections. 

1.  On  page  36931,  in  the  third 
column,  in  the  DATES  section,  remove 
"§  54.515(b)"  and  add  "§  54.514(b)"  in 
its  place. 

2.  On  page  36941,  in  the  third 
column,  in  paragraph  89,  seventh  line, 
remove  "§  54.515(b)"  and  add 

"§  54.514(b)"  in  its  place. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-^16533  filed  7-1-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  541 

[Docket  No.  NHTSA-03-14450] 

RIN2127-AI99 

Federal  Motor  Vehicle  Theft  Prevention 
Standard;  Final  Listing  of  Model  Year 
2004  High-Theft  Vehicle  Lines 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Final  rule. 


SUMMARY:  This  final  rule  announces 
NHTSA's  determination  for  model  year 
(MY)  2004  high-theft  vehicle  lines  that 
are  subject  to  the  parts-marking 
requirements  of  the  Federal  motor 
vehicle  theft  prevention  standard,  and 
high-theft  MY  2004  lines  that  are 
exempted  from  the  parts-marking 
requirements  because  the  vehicles  are " 
equipped  with  antitheft  devices 
determined  to  meet  certain  statutory 
criteria  pursuant  to  the  statute  relating 
to  motor  vehicle  theft  prevention. 
EFFECTIVE  DATE:  The  amendment  made 
by  this  final  rule  is  effective  July  2, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Consumer  Standards 
Division,  Office  of  Plaiming  and 
Consumer  Standards,  NHTSA,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Ms.  Proctor's  telephone  number 
is  (202)  366-0846.  Her  fax  number  is 
(202) 493-2290. 

SUPPLEMENTARY  INFORMATION:  The  Anti 
Car  Theft  Act  of  1992,  Pub.  L.  102-519, 
amended  the  law  relating  to  the  parts- 
marking  of  major  component  parts  on 
designated  high-theft  vehicle  lines  and 
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other  motor  vehicles.  The  Anti  Car  Theft 
Act  amended  the  definition  of 
"passenger  motor  vehicle"  in  49  U.S.C. 
33101(10)  to  include  a  "multipurpose 
passenger  vehicle  or  light  duty  truck 
when  that  vehicle  or  truck  is  rated  at  not 
more  than  6,000  pounds  gross  vehicle 
weight."  Since  "passenger  motor 
vehicle"  was  previously  defined  to 
include  passenger  cars  only,  the  effect  of 
the  Anti  Car  Theft  Act  is  that  certain 
multipurpose  passenger  vehicle  (MPV) 
and  light-duty  truck  (LDT)  lines  may  be 
determined  to  be  high-theft  vehicles 
subject  to  the  Federal  motor  vehicle 
theft  prevention  standard  (49  CFR  part 
541). 

The  purpose  of  the  theft  prevention 
standard  is  to  reduce  the  incidence  of 
motor  vehicle  theft  by  facilitating  the 
tracing  and  recovery  of  parts  from  stolen 
vehicles.  The  standard  seeks  to  facilitate 
such  tracing  by  requiring  that  vehicle 
identification  numbers  (VINs),  VIN 
derivative  numbers,  or  other  symbols  be 
placed  on  major  component  vehicle 
parts.  The  theft  prevention  standard 
requires  motor  vehicle  manufacturers  to 
inscribe  or  affix  VINs  onto  covered 
original  equipment  major  component 
parts,  and  to  inscribe  or  affix  a  symbol 
identifying  the  manufacturer  and  a 
common  symbol  identifying  the 
replacement  component  parts  for  those 
original  equipment  parts,  on  all  vehicle 
lines  selected  as  high-theft. 

The  Anti  Car  Theft  Act  also  amended 
49  U.S.C.  33103  to  require  NHTSA  to 
promulgate  a  parts-marking  standard 
applicable  to  major  parts  installed  by 
manufacturers  of  "passenger  motor 
vehicles  (other  than  light  duty  trucks)  is 
not  to  exceed  one-half  of  the  lines  not 
designated  under  49  U.SC.  33104  as 
high-theft  lines."  Section  33103(a) 
further  directed  NHTSA  to  select  only 
lines  not  designated  under  §  33104  of 
this  title  as  high  theft  lines.  NHTSA  lists 
each  of  these  selected  lines  in  appendix 
B  to  part  541.  Since  §  33103  did  not 
specify  marking  of  replacement  parts  for 
helow-median  lines,  the  agency  does  not 
require  marking  of  replacement  parts  for 
these  lines.  NHTSA  published  a  final 
rule  amending  49  CFR  part  541  to 
include  the  definitions  of  MPV  and 
LDT,  and  major  component  parts.  [See 
59  FR  64164,  December  13.  1994]. 

49  U.S.C.  33104(a)(3)  specifies  that 
NHTSA  shall  select  high-theft  vehicle 
lines,  with  the  agreement  of  the 
manufacturer,  if  possible.  Section 
33104(d)  provides  that  once  a  line  has 
been  designated  as  likely  high-theft,  it 
remains  subject  to  the  theft  prevention 
standard  unless  that  line  is  exempted 
imder  §  33106.  Section  33106  provides 
that  a  manufacturer  may  petition  to 
have  a  high-theft  line  exempted  from 


the  requirements  of  §  33104,  if  the  line 
is  equipped  with  an  antitheft  device  as 
standard  equipment.  The  exemption  is 
granted  if  NHTSA  determines  that  the 
antitheft  device  is  likely  to  be  as 
effective  as  compliance  with  the  theft 
prevention  standard  in  reducing  and 
deterring  motor  vehicle  thefts. 

The  agency  annually  publishes  the 
names  of  the  lines  which  were 
previously  listed  as  high-theft,  and  the 
lines  which  are  being  listed  for  the  first 
time  and  will  be  subject  to  the  theft 
prevention  standard  beginning  in  a 
given  model  year.  It  also  identifies  those 
lines  that  are  exempted  ft-om  the  theft 
prevention  standard  for  a  given  model 
year  under  §  33104.  Additionally,  this 
listing  identifies  those  lines  (except 
light-duty  trucks)  in  appendix  B  to  part 
541  that  have  theft  rates  below  the  1990/ 
1991  median  theft  rate  but  are  subject  to 
the  requirements  of  this  standard  under 
§33103. 

On  July  1,  2002.  the  final  listing  of 
high-theft  lines  for  the  MY  2003  vehicle 
lines  was  published  in  the  Federal 
Register  (67  FR  44085).  The  final  listing 
identified  five  vehicle  lines  that  were 
listed  for  the  first  time  and  became 
subject  to  the  theft  prevention  standard 
beginning  with  the  2003  model  year. 
For  MY  2004,  the  agency  identified 
two  new  vehicle  lines  that  are  likely  to 
be  high- theft  lines,  in  accordance  with 
the  procedures  published  in  49  CFR  part 
542.  The  new  lines  are  the  Toyota  Scion 
xA  and  the  Scion  xB.  In  addition  to 
these  two  vehicle  lines,  the  list  of  high- 
theft  vehicle  lines  includes  all  lines 
previously  designated  as  high-theft  and 
listed  for  prior  model  years. 
Accordingly,  appendix  A  has  also  been 
amended  to  reflect  these  changes. 
The  vehicle  lines  listed  as  being 
subject  to  the  parts-marking  standard 
have  previously  been  designated  as 
high-theft  lines  in  accordance  with  the 
procedures  set  forth  in  49  CFR  part  542. 
Under  these  procedures,  manufacturers 
evaluate  new  vehicle  lines  to  conclude 
whether  those  new  lines  are  likely  to  be 
high  theft.  The  manufacturer  submits 
these  evaluations  and  conclusions  to  the 
agency,  which  makes  an  independent 
evaluation;  and.  on  a  preliminary  basis, 
determines  whether  the  new  line  should 
be  subject  to  the  parts-marking 
requirements.  NHTSA  informs  the 
manufacturer  in  writing  of  its 
evaluations  and  determinations, 
together  with  the  factual  information 
considered  by  the  agency  in  making 
them.  The  manufecturer  may  request  the 
agency  to  reconsider  the  preliminary 
determinations.  Within  60  days  of  the 
receipt  of  these  requests,  the  agency 
makes  its  final  determination.  NHTSA 
informs  the  manufacturer  by  letter  of 


these  determinations  and  its  response  to 
the  request  for  reconsideration.  If  there 
is  no  request  for  reconsideration,  the 
agency's  determination  becomes  final  45 
days  after  sending  the  letter  with  the 
preliminary  determination.  Each  of  the 
new  lines  on  the  high-theft  list  has  been 
the  subject  of  a  final  determination 
under  either  49  U.S.C.  33103  or  33104. 

The  list  of  lines  that  have  been 
exempted  by  the  agency  fi-om  the  parts- 
marking  requirements  of  part  541 
includes  high-theft  lines  newly 
exempted  in  full  beginning  with  MY 
2004.  The  two  vehicle  lines  newly 
exempted  in  full  are  the 
DaimlerChrysler  Jeep  Grand  Cherokee 
and  the  Nissan  Infiniti  M45. 
Additionally,  the  agency  erroneously 
omitted  the  Ford  Motor  Company's 
(Ford)  Lincoln  Town  Car  fitDm 
Appendix  A-I  of  the  MY  2003  final  rule. 
The  agency  granted  Ford's  petition  for 
an  exemption  of  its  Lincoln  Town  Car 
from  the  parts-marking  requirements  of 
the  Federal  Motor  Vehicle  Theft 
Prevention  Standard  beginning  with  the 
2003  model  year  (67  FR  35189,  May  17, 
2002).  Accordingly,  appendix  A-I  has 
been  amended  to  reflect  these  changes. 
The  vehicle  lines  listed  as  being  exempt 
from  the  standard  have  previously  been 
exempted  in  accordance  with  the 
procedures  of  49  CFR  part  543  and  49 
U.S.C.  33106. 

Similarly,  the  low-theft  Unes  listed  as 
being  subject  to  the  parts-marking 
standard  have  previously  been 
designated  in  accordance  with  the 
procedures  set  forth  in  49  U.S.C.  33103. 

Therefore,  NHTSA  finds  for  good 
cause  that  notice  and  opportunity  for 
comment  on  these  listings  are 
imnecessary.  Further,  public  comment 
on  the  listing  of  selections  and 
exemptions  is  not  contemplated  by  49 
U.S.C.  chapter  331. 

For  the  same  reasons,  since  this 
revised  listing  only  informs  the  public 
of  previous  agency  actions  and  does  not 
impose  additional  obligations  on  any 
party,  NHTSA  finds  for  good  cause  that 
the  amendment  made  by  this  notice 
should  be  effective  as  soon  as  it  is 
published  in  the  Federal  Register. 

Regulatory  Impacts 

1 .  Costs  and  Other  Impacts 

NHTSA  has  analyzed  this  rule  and 
determined  that  it  is  not  "significant" 
within  the  meaning  of  the  Department 
of  Transportation's  regulatory  policies 
and  procedures.  The  agency  has  also 
considered  this  notice  imder  Executive 
Order  12866.  As  already  noted,  the 
selections  in  this  final  rule  have 
previously  been  made  in  accordance 
with  the  provisions  of  49  U.S.C.  33104, 
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and  the  manufacturers  of  the  selected 
lines  have  already  been  informed  that 
those  lines  are  subject  to  the 
requirements  of  49  CFR  part  541  for  MY 
2004.  Fiu^er,  this  listing  does  not 
actually  exempt  lines  from  the 
requirements  of  49  CFR  part  541;  it  only 
informs  the  general  public  of  all  such 
previously  granted  exemptions.  Since 
the  only  purpose  of  this  final  listing  is 
to  inform  the  public  of  actions  for  MY 
2004  that  the  agency  has  already  taken, 
a  full  regulatory  evaluation  has  not  been 
prepared. 

2.  Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  listing  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
sijbstantial  number  of  small  entities.  As 
noted  above,  the  effect  of  this  final  rule 
is  simply  to  inform  the  public  of  those 
lines  that  are  already  subject  to  the 
requirements  of  49  CFR  part  541  for  MY 
2004.  The  agency  believes  that  the 


listing  of  this  information  will  not  have 
any  economic  impact  on  small  entities. 

3.  Environmental  Impacts 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  the 
agency  has  considered  the 
environmental  impacts  of  this  rule,  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
hiunan  environment. 

4.  Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  final  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

5.  Civil  Justice  Reform 

This  final  rule  does  not  have  a 
retroactive  effect.  In  accordance  with 
§  33118  when  the  Theft  Prevention 
Standard  is  in  effect,  a  State  or  political 
subdivision  of  a  State  may  not  have  a 
different  motor  vehicle  theft  prevention 


standard  for  a  motor  vehicle  or  major 
replacement  part.  49  U.S.C.  33117 
provides  that  judicial  review  of  this  rule 
may  be  obtained  pursuant  to  49  U.S.C. 
32909.  Section  32909  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  541 

Administrative  practice  and 
procedure,  Labehng,  Motor  vehicles. 
Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing,  49 
CFR  part  541  is  amended  as  follows: 

PART  541— (AMENDED] 

■  1.  The  authority  citation  for  part  541 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  33102-33104  and 
33106;  delegation  of  authority  at  49  CFR  1.50. 

■  2.  In  part  541 ,  appendices  A  and  A-I 
are  revised.  Appendices  A  and  A-I  are  ■ 
revised  to  read  as  follows: 


Appendix  A  to  Part  541— Lines  Subject  to  the  Requirements  of  This  Standard 


Manufacturer 

ALFA  ROMEO  .....\ 

BMW ^ .^ 

CONSULIER 

DAEWOO  

■II        ■  ■ 

DAIMLERCHRYSLER  - 


Subject  lines 


Milano  161 
164 

23  :' 

Zb' 

6  Car  Line 

Consulier  GTP 

Korando 

Musso  (MPV) 

Nubira 

Chrysler  Cirrus 

Chrysler  Fifth  Avenue/Newport 

Chrysler  Laser  ' 

Chrysler  LeBaron/Town  &  Country 

Chrysler  LeBaron  GTS 

Chrysler's  TC 

Chrysler  New  Yorker  Fifth  Avenue 

Chrysler  Sebring 

Chrysler  Town  &  Country 

Dodge  600 

Dodge  Aries 

Dodge  Avenger 

Dodge  Colt 

Dodge  Daytona 

Dodge  Diplomat 

Dodge  Lancer 

Dodge  tNleon 

Dodge  Shadow 

Dodge  Stratus 

Dodge  Stealth 

Eagle  Summit 

Eagle  Talon 

Jeep  Cherokee  (MPV) 

Jeep  Liberty  (MPV) 

Jeep  Wrangler  (MPV) 

Plymouth  Caravelle 

Plymouth  Colt 

Plymouth  Laser 

PlynKXJth  Gran  Fury 
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Manufacturer 


FERRARI 
FORD  


GENERAL  MOTORS 


HONDA 


HYUNDAI 


ISUZU 


Subject  lines 


JAGUAR  

KIA  MOTORS 

LOTUS  

MASERATI  

MAZDA 

MERCEDES-BENZ 


Plymouth  Neon 

Plymouth  Reliant 

PlynfKMJth  Sundance 

Plymouth  Breeze 

Mondial  8 

328 

Ford  Aspire 

Ford  Escort 

Ford  Probe 

Ford  Thunderbird 

Lincoln  Continental 

Lincoln  Mark 

Mercury  Capri 

Mercury  Cougar 

Merkur  Scorpio 

Merkur  XR4Ti 

Buick  Electra 

Buick  Reatta 

Buick  Skylark 

Chevrolet  Malibu 

Chevrolet  Nova 

Chevrolet  Blazer  (MPV) 

Chevrolet  Prizm 

Chevrolet  S-10  Pickup 

Geo  Stonn 

Chevrolet  Tracker  (MPV) 

GMC  Jimmy  (MPV) 

GMC  Sonoma  Pickup 

OWsmobile  Achieva  (MYs  1997-1998) 

Oldsmobile  Bravada 

Oldsmobiie  Cutlass 

Oldsmobile  Cutlass  Supreme  (MYs  1988-1997) 

Oldsmobile  Intrigue 

Pontiac  Fiero 

Satum  Sports  Coupe 

Accord 

CRV  (MPV) 

Odyssey  (MPV) 

Passport  ' 

Pilot  (MPV) 

Prelude 

S2000 

Acura  Integra 

Acura  MDX  (MPV) 

Acura  RSX 

Accent 

Sonata 

Tiburon 

Amigo 

Impulse  < 

Rodeo 

Rodeo  Sport 

Stylus 

Trooper/Trooper  II 

VehiCross  (MPV) 

XJ 

Optima  ~ 

Rio 

Sephia  (1998-2002) 

Spectra 

Elan 

Biturtx) 

Quattroporte 

2^8 

626 

MX-3 

MX-5  Miata  •<« 

MX-6 

190  D 

190  E 

260E  (1987-1989) 

300  SE  (1988-1991) 
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Manufacturer 


NISSAN 


PEUGEOT 
PORSCHE 
SUBARU  ... 


suauKi 


TOYOTA 


VOLKSWAGEN 


I  Lines  added  for  MY  2004. 


Subject  lines 


300  TD  (1987) 

300  SDL  (1987) 

300  SEL 

350  SDL  (1990-1991) 

420  SEL  (1987-1991) 

560  SEL  (1987-1991) 

560  SEC  (1987-1991) 

560  SL 

Cordia 

Eclipse 

Lancer 

Mirage 

Montero  (MPV) 

Montero  Sport  (MPV) 

Tredia 

3000GT 

240SX 

Sentra/200SX 

Xterra 

405 

924S 

XT 

svx  ■ 

Baja 

Forester 

Legacy 

Aerio 

X90  (MPV) 

Sidekick  (MYs  1997-1998) 

Vitara/Grand  Vitara  (MPV) 

Toyota  4-Runner  (MPV) 

Toyota  Avalon 

Toyota  Camry 

Toyota  Celica 

Toyota  Corolla/Corolla  Sport 

Toyota  Echo 

Toyota  Highlander  (MPV) 

Toyota  Matrix  (MPV) 

Toyota  MR2 

Toyota  MR2  Spyder 

Toyota  Prius 

Toyota  RAV4  (MPV) 

Toyota  Sienna  (MPV) 

Toyota  Tercel 

Lexus  IS300 

Lexus  LX470  (MPV) 

Lexus  RX300  (MPV) 

Scion  xA  1 

Scion  xB  1 

Audi  Quattro 

Volkswagen  Scirocco 


Appendix  A-l-High-Theft  Unes  With  Antitheft  Devices  Which  Are  Exempted  From  the  Parts-Marking  Requirement  of 
Tills  Standard  Pursuant  to  49  CFR  Part  543 


Manufacturer 


AUSTIN  ROVER 
BMW  


DAIMLERCHRYSLER 


Subject  lines 


Sterling 

MINI 

X5 

Z42 

3  Car  Line 

5  Car  Line 

7  Car  Line 

8  Car  Line 

Jeep  Grand  Cherokee ' 
Chrysler  Conquest 
Chrysler  Imperial 
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Manufacturer 


FORD 


GENERAL  MOTORS 


HONDA 


ISUZU  

JAGUAR  

MAZDA 

MERCEDES-BENZ 


~\ 


^. 


MITSUBISHI 
NISSAN  ....... 


Subject  lines 


Lincoln  Town  Car^ 

Mustang  ' 

Mercury  Sable 

Mercury  Grand  Marquis 

Taurus 

Buick  LeSabre 

Buick  Park  Avenu^ 

Buick  Regal/Century 

Buick  Riviera 

Cadillac  Allante  , 

Cadillac  Deville 

Cadillac  Seville 

Chevrolet  Cavalier 

Chevrolet  Corvette 

Chevrolet  Impala/Monte  Carlo 

Chevrolet  Lumina/Monte  Carlo  (MYs  1996-1999) 

Chevrolet  Malibu 

Chevrolet  Venture 

Oldsmobile  Alero 

Oldsmobie  Aurora 

Oldsmobile  Toronado         ' 

Pontiac  Bonneville 

Pontiac  Grand  Am 

Pontiac  Grand  Prix 

Pontiac  Sunfire 

Acura  CL 

Acura  Legend  (MYs  1 991  -1 996)       ' 

Acura  NSX 

Acura  RL 

Acura  SLX 

Acura  TL 

Acura  Vigor  (MYs  1992-1995) 

Axiom 

Impulse  (MYs  1987-1991) 

XK 

6 

929 

flX-7 

Millenia 

124  Car  Line  (the  models  within  this  line  are): 

260E 

300D 

300E     ■ 

300CE 

300TE 

400E 

500E 

129  Car  Line  (the  models  within  this  line  are): 

3(X)SL 

500SL 

600SL 

SL320 

SLSOO 

SL600 

202  Car  Line  (the  models  within  this  line  are): 

C220 

C230 

C280 

C36 

C43 

Galant 

Starion 

Diamante 

Nissan  Altima 

Nissan  Maxima 

Nissan  Pathfinder 

Nissan  300ZX 

Infiniti  G35 

Infiniti  130 

Infiniti  J30 

Infiniti  M30 

Infiniti  M45  ^ 
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Manufacturer 


PORSCHE 

II 

SAAB  

TOYOTA  .. 


VOLKSWAGEN 


1  Lines  exempted  in  full  beginning  with  MY  2004. 

2  Lines  exempted  in  full  beginning  with  MY  2003. 


Issued  on:  June  26,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(FR  Doc.  03-16708  Filed  7-1-03;  8:45  am] 
SILUNG  CODE  4910-59-P 


Subject  lines 


Infiniti  0X4* 

Infiniti  Q45 

911 

928 

968 

986  Boxster 

9-3 

900  (1994-1998) 

9000  (1989-1998) 

Toyota  Supra 

Toyota  Cressida 

Lexus  ES 

Lexus  GS 

Lexus  LS 

Lexus  SC 

Audi  5000S 

Audi  100/A6 

Audi  200/S4/S6 

Audi  Allroad  Quattro  (MPV) 

Audi  Cabriolet 

Volkswagen  Cabrio 

Volkswagen  Con-ado 

Volkswagen  Golf/GTI 

Volkswagen  Jetta/Jetta  III 

Volkswagen  Passat 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Foreign  Agricultural  Service 
7  CFR  Part  1580 
RIN  0551-AA66 

Trade  Adjustment  Assistance  for 
Farmers 

AGENCY:  Foreign  Agricultural  ServicQ. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  Chapter  6  of  Title  II  of  the 
Trade  Act  of  1974,  as  amended  by 
Subtitle  C  of  Title  1  of  the  Trade  Act  of 
2002  (P.L.  107-210)  to  establish  a  new 
program,  Trade  Adjustment  Assistance 
for  Farmers.  Under  this  program,  the 
Department  of  Agricuhure  would 
provide  technical  assistance  and  cash 
benefits  to  eligible  producers  of  raw 
agricultural  conunodities  when  the 
Administrator,  Foreign  Agricultural 
Service  (FAS)  determines  that  increased 
imports  have  contributed  importantly  to 
a  specific  price  decline  over  five 
preceding  marketing  years.  The 
proposed  rule  would  establish  the 
procedure  by  which  producers  of  raw 
agricultural  commodities  can  petition 
for  certification  of  eligibility  and  apply 
for  technical  assistance  and  adjustment 
payments. 

DATES:  Comments  should  be  received  on 
or  before  July  9,  2003,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  should  be 
mailed  or  delivered  to  Jean-Louis  Pajot, 
Import  Policies  and  Programs  Division, 
Foreign  Agricultural  Service,  1400 
Independence  Avenue,  SW.,  STOP 
1021,  U.S.  Department  of  Agriculture, 
Washington,  DC  20250-1021. 
Comments  may  also  be  e-mailed  to 
fean-Louis.Pajot@usda.gov.  Comments 
received  may  be  inspected  between  10 
a.m.  and  4  p.m.  at  room  5541-S,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-1021. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jean-Louis  Pajot  at  the  address  above,  or 


telephone  at  202-720-2916,  or  e-mail  at 
Jean-Louis.Pajot@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  proposed  rule  has  been 
determined  to  be  significant  under  E.G. 
12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
ensures  that  regulatory  and  information 
requirements  are  tailored  to  the  size  and 
nature  of  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions.  This  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  farm 
operations.  Participation  in  the  program 
is  volimtary.  Direct  and  indirect  costs 
are  likely  to  be  very  small  as  a 
percentage  of  revenue  and  in  terms  of 
absolute  costs.  The  minimal  regulatory 
requirements  impact  large  and  small 
businesses  equally,  and  the  program's 
benefits  should  improve  cash  flow  and 
liquidity  for  farmers  participating  in  the 
program. 

Paperwork  Reduction  Act 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Department  intends  to  request  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  of  an  information 
collection  required  to  support  the 
proposed  rule  establishing  an 
adjustment  assistance  program  for 
farmers.  Copies  of  the  information 
collection  may  be  obtained  fi-om 
Kimberly  Chisley,  the  Agency 
Information  Collection  Coordinator,  at 
(202)  720-2568  or  e-mail  at 
Chisley@fas.usda.gov. 

To  obtain  program  benefits,  under  this 
program,  a  group  of  raw  agricultural 
commodity  producers,  or  their  duly 
authorized  representative,  must  submit 
a  petition  to  the  Administrator  for 
certification  of  eligibility  to  apply  for 
adjustment  assistance.  The  proposed 
rule  contains  an  information  collection 
that  solicits  data  that  is  essential  for  the 
Administrator  in  making  a 
determination  on  certification  of 
eligibility  for  adjustment  assistance.  The 
information  collection  requires,  to  the 
maximum  extent  feasible,  that  a  petition 
contain:  a  description  of  the  raw 
agricultural  product  concerned;  data  on 
specific  prices  for  the  most  recent 
marketing  year;  national  average  or 


regional  prices  for  the  commodity  for 
the  five  preceding  marketing  years;  data 
on  increases  in  imports  of  a  directly 
competing  commodity;  and  an 
assessment  of  the  impact  of  increased 
imports  on  domestic  prices,  including 
any  supporting  evidence  that  imports 
contributed  importantly  to  a  decline  in 
domestic  prices.  Within  90  days  after 
certification,  a  producer  may  submit  an 
application  for  adjustment  assistance 
benefits.  The  application  contains  an 
information  collection  that  conforms  to 
the  requirements  of  section  296 
regarding  conditions  that  must  be  met  to 
qualify  for  cash  benefits.  The 
application  requires  submission  of: 
standard  business  information;  the 
quantity  of  production  in  the  year 
covered  by  the  certification 
accompanied  by  supporting 
dociunentation;  data  on  gross  income 
and  net  farm  income  accompanied  by 
supporting  documentation;  certification 
that  an  applicant  has  not  received  other 
cash  benefits;  and  certification  that  an 
applicant  has  obtained  information  and 
technical  assistance  from  the  Extension 
Service  to  assist  the  applicant  in 
adjusting  to  import  competition. 

Estimate  of  the  Burden:  The  average 
estimated  public  reporting  burden  is  14 
hoiu-s. 

Respondents:  groups  of  farmers  of  raw 
agricultural  commodities  or  their  duly 
authorized  representatives. 

Estimated  Annual  Number  of 
Respondents:  500. 

Estimated  Number  of  Responses  Per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  7,000  hours. 

Copies  of  the  information  collection 
can  be  obtained  from  Kimberly  Chisley, 
the  Agency  Collection  Coordinator,  at 
(202) 720-2568. 

Requests  for  comments:  Conmients 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques  or 
other  forms  of  information  technology, 
or  any  other  aspect  of  this  collection  of 
information.  Comments  on  issues 
covered  by  the  Paperwork  Reduction 
Act  must  be  submitted  within  30  days 
of  publication  to  be  assured  of 
consideration.  Comments  may  be  sent  to 
Jean-Louis  Pajot.  Import  Policies  and 
Program  Division,  FAS,  1400 
Independence  Avenue,  Stop  1021,  SW., 
Washington,  DC  20520-1021.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  be  a  matter  of  public  record. 
Persons  with  disabilities  who  require  an 
alternative  means  for  communication  of 
information  (Braille,  large  print, 
audiotape,  etc.]  should  contact  the 
USDA  Target  Center  at  (202)  720-2600 
(voice  and  TDD). 

FAS  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Aot  (GPEA),  which  requires  Government 
agencies,  in  general,  to  provide  the 
public  the  option  of  submitting 
information  or  transacting  business 
electronically  to  maximum  extent 
possible.  Electronic  submission  of  the 
information  collection  will  be 
implemented  before  October  2003  in 
compliance  with  the  GPEA.  The 
Department  will  request  OMB  approval 
of  forms  that  are  being  developed  for 
electronic  submission  of  the  information 
collection,  and  issue  a  Federal  Register 
notice  soliciting  public  comments  on 
the  requested  revision  of  the  • 
information  collection  to  provide  for 
submission  of  the  information  collection 
on  electronic  forms.  All  public 
comments  received  will  be  considered 
prior  to  implementation  of  an  electronic 
reporting  system,  and  will  also  become 
a  matter  of  public  record.  Copies  of  that 
information  collection  will  be  made 
available  from  Kimberly  Chisley,  the 
Agency  Information  Collection 
Coordinator,  at  (202)720-2568  or  e-mail 
at  Chisley@fas.usda.gov. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  The 
provisions  of  this  proposed  rule  would 
not  have  preemptive  effect  with  respect 
to  any  State  or  local  laws,  regulations, 
or  policies  which  conflict  with  such 
provision  or  which  otherwise  impede 
their  full  implementation.  The  proposed 
rule  would  not  have  retroactive  effect. 
Before  any  judicial  action  may  be 
brought  regarding  this  rule,  all 
administrative  remedies  must  be 
exhausted. 
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National  Environinental  Policy  Act 

The  Administrator  has  determined 
that  this  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
hiunan  environment.  Therefore,  neither 
an  Environmental  Assessment  ner  an 
Environmental  Impact  Statement  is 
necessary  for  this  proposed  rule. 

Executive  Orders  12372, 13083  and 
13084,  and  the  Unfunded  Mandates 
Reform  Act  (P.  L.  104-4) 

These  Executive  Orders  and  Public 
Law  104-4  require  consuhation  with 
State  and  local  officials  and  Indian 
tribal  governments.  This  proposed  rule 
does  not  impose  an  unfunded  mandate 
or  any  other  requirement  on  State,  local 
or  tribal  governments.  Accordingly, 
these  programs  are  not  subject  to  the 
provisions  of  Executive  Order  12372. 
Executive  Order  13083,  and  Executive 
Order  13084,  or  the  Unfunded  Mandates 
Reform  Act. 

Executive  Order  12630 

This  Order  requires  careful  evaluation 
of  governmental  actions  that  interfere 
with  constitutionally  protected  property 
rights.  This  proposed  rule  would  not 
interfere  with  any  property  rights  and. 
therefore,  does  not  need  to  be  evaluated 
on  the  basis  of  the  criteria  outlined  in 
Executive  Order  12630. 

Background 

The  Trade  Act  of  2002  (P.L.  107-210) 
amended  the  Trade  Act  of  1974  (19 
U.S.C.  2551.  et  seq.)  to  add  a  new 
chapter  6,  which  establishes  a  program 
of  trade  adjustment  assistance  for 
farmers,  providing  both  technical 
assistance  and  cash  benefits  to 
producers.  The  statute  authorizes  an 
appropriation  of  not  more  than  $90 
million  for  each  fiscal  year  2003  through 
2007  to  carry  out  the  program. 

Under  this  proposed  rule,  a  group  of 
agricultural  commodity  producers  may 
petition  the  Administrator  of  the 
Foreign  Agricultural  Service  (FAS)  for 
trade  adjustment  assistance  from  mid- 
August  through  the  end  of  January.  FAS 
will  first  review  the  petition  for 
appropriateness,  completeness,  and 
timeliness,  before  publishing  a  notice  in 
the  Federal  Register  that  it  has  been 
received.  The  Economic  Research 
Service  (ERS)  will  then  conduct  a 
market  study  to  verify  the  decline  in 
producer  prices,  and  to  assess  possible 
causes,  taking  due  account  of  any 
special  factors  which  may  have  affected 
prices  of  the  articles  concerned, 
including  imports,  exports,  production, 
changes  in  consumer  preferences, 
weather  conditions,  diseases,  and  other 
relevant  issues.  ERS  will  report  its 
findings  to  the  FAS  Administrator,  who 


will  then  determine  whether  or  not  the 
group  is  eligible  for  trade  adjustment 
assistance.  If  the  national  average  price 
in  the  most  recent  meu-keting  year  for  the 
commodity  produced  by  the  group  is 
equal  to  or  less  than  80  percent  of  the 
average  of  the  national  average  prices  in 
the  preceding  5  marketing  years  and 
that  increases  in  imports  of  that 
commodity  contributed  importantly  to 
the  decline  in  price,  the  Achninistrator 
will  certify  the  group  as  eligible  for 
trade  adjustment  assistance. 

Upon  certification,  producers  have  90 
days  to  contact  the  Farm  Service  Agency 
(FSA)  to  apply  for  assistance.  As  soon 
as  they  apply,  they  are  eligible  to 
receive  at  no  cost  a  technical  assistance 
package  specifically  tailored  for  their 
needs  by  the  Extension  Service. 
Depending  on  the  commodity  and  the. 
region,  the  Extension  Service  package 
may  include  technical  publications  in 
print  or  on-line,  group  seminars  and 
presentations,  and  one-on-one  meetings. 
Producers,  who  receive  the  technical 
assistance  and  also  satisfy  personal  and 
farm  income  limits,  are  eligible  for  TAA 
payments.  If  the  funding  authorized  by 
Congress  is  insufficient  to  pay  100 
percent  of  all  TAA  claims  during  the 
fiscal  year,  payments  will  be  prorated 
and  issued  after  June  15,  the  last 
possible  date  for  producers  to  file  a  TAA 
application. 

Producers  may  petition  for  adjustment 
assistance  in  subsequent  years.  Petitions 
will  be  reviewed  and  approved  if  prices 
remain  at  or  below  the  same  80  percent 
threshold  as  the  initial  year  of 
adjustment  assistance,  and  if  imports 
have  continued  to  increase  and 
contributed  importantly  to  the  decline 
in  prices. 

The  Department  invites  additional 
comments  on  all  aspects  of  the  proposed 
rule  including:  eligibility  requirement*, 
including  the  coverage  of  aquaculture; 
unintended  market  consequences  of  the 
program  to  producers,  importers,  buyers 
and  consumers;  timing  and  prorating  of 
adjustment  payments  when  funding 
may  be  insufficient;  petitions  on  behalf 
of  producers  within  regions  of  the 
United  States;  marketing  periods  of  less 
than  12  months;  and  less  restrictive 
alternatives  to  the  proposed  rule  that 
would  address  the  intent  of  the 
program. 

List  of  Subjects  in  7  CFR  Part  1580 

Agricultural  commodities  imports; 
reporting  and  record  keeping 
requirements;  and  trade  adjustment 
assistance. 

Proposed  Rule 

Accordingly,  it  is  proposed  to  amend 
title  7  of  the  Code  of  Federal 
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Regulations  by  adding  a  new  part  1580, 
to  read  as  follows: 

PART  1580— TRADE  ADJUSTMErfT 
ASSISTANCE  FOR  FARMERS 

Sec. 

1580.101  General  statement. 

1580.102  Definitions. 

1580.201  Petitions  for  trade  adjustment 
assistance. 

1580.202  Hearings,  petition  reviews,  and 
amendments. 

1580.203  Determination  of  eligibility  and 
certification  by  the  Administrator. 

1580.301    Application  for  trade  adjustment 

assistance. 
'1580.302    Technical  assistance  and  services. 
1580.303    Adjustment  assistance  payments. 
1580.401     Subsequent  qualifying  year 
eligibility. 

1580.501  Administration. 

1580.502  Maintenance  of  records,  audits 
and  compliance. 

1580.503  Debarment  and  suspension. 

1580.504  Fraud  and  recovery  of 
overpayments. 

1580.505  Appeals. 

1580.601  Implementation. 

1580.602  Paperwork  Reduction  Act 
assigned  number. 

Authority:  19  U.S.C.  2401. 

§  1 580.1 01    General  statement. 

This  part  provides  regulations  for  the 
Trade  Adjustment  Assistance  for 
Fanners  program.  Under  these 
provisions,  producers  of  agricultural 
commodities  may  petition  the 
Department  of  Agriculture  for  eligibility 
to  apply  for  trade  adjustment  assistance 
based  on  criteria  set  forth  in  the  Trade 
Act  of  1974,  as  amended  by  the  Trade 
Act  of  2002  (19  U.S.C.  2251,  et  seq.).  If 
the  Administrator  determines  that  the 
national  average  price  for  a  commodity 
is  less  than  80  percent  of  the  preceding 
5-year  average  and  that  an  increase  in 
imports  has  contributed  importantiy  to 
the  decline  in  commodity  prices,  the 
producers  may  apply  for  technical 
assistance  and  cash  benefits  under  the 
program.  ' 

§1580.102    Definitions. 

As  used  in  the  part,  the  following 
terms  mean: 

Adjusted  gross  income  means  income 
as  defined  in  7  CFR  1400.601. 

Administrator  means  the 
Administrator  of  the  Foreign 
Agricultural  Service  (FAS). 

Agricultural  commodity  means  any 
commodity  in  its  raw  or  natural  state 
found  in  chapters  1,  4,  5,  6,  7,  8, 10, 12, 
14,  23,  24,  41,  51,  and  52  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS).  and  chapter  3  of 
the  HTS  with  respect  to  aquaculture 
products. 

Articles  like  or  directly  competitive 
generally  means  products  falling  under 


the  same  HTS  number  used  to  identify 
the  agricultural  commodity  in  the 
petition.  A  "like"  product  means 
substantially  identical  in  inherent  or 
intrinsic  characteristics,  and  the  term 
"directly  competitive"  means  those 
articles  which  are  substantially 
equivalent  for  commercial  purposes, 
that  is,  are  adapted  to  the  same  uses  and 
are  essentially  interchangeable 
therefore. 

Authorized  representative  means  an 
association  of  agricultural  commodity 
producers. 

Certification  date  means  the  date  on 
which  the  Administrator  announces  in 
the  Federal  Register  or  by  Department 
news  release,  whichever  comes  first,  a 
certification  of  eligibility  to  apply  for 
adjustment  assistance. 

Contributed  importantly  means  a 
cause  which  is  important,  but  not 
necessarily  more  important  than  any 
other  cause. 

Department  means  the  U.S. 
Department  of  Agriculture. 

Deputy  Administrator  means  the 
Deputy  Administrator  of  the  Farm 
Service  Agency  (FSA). 

Extension  Service  means  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  of  the  U.S. 
Department  of  Agriculture. 

Family  member  means  an  individual 
to  whom  a  person  is  related  as  spouse, 
lineal  ancestor,  lineal  descendent,  or 
sibling,  including: 

(1)  Great  grandparent: 

(2)  Grandparent; 

(3)  Parent; 

(4)  Child,  including  legally  adopted 
children; 

(5)  Great  grandchildren; 

(6)  Sibling  of  the  family  member  in 
the  farming  operation;  and 

(7)  Spouse  of  a  person  listed  in 
paragraphs  (1)  through  (6)  of  this 
definition. 

Farm  Service  Agency  (FSA)  means  the 
Farm  Service  Agency  of  the  U.S. 
Department  of  Agriculture. 

Filing  date  means  the  date  that  a 
notice  of  petition  is  published  in  the 
Federal  Roister. 

Group  of  producers  means  three  or 
more  producers  who  are  not  members  of 
the  same  family. 

Impacted  area  means  one  or  more 
States  of  the  United  States. 

Marketing  year  means  the  marketing 
season  or  year  as  defined  by  National 
Agriculture  Statistic  Service  (NASS),  or 
a  specific  period  as  proposed  by  the 
petitioners  and  certified  by  the 
Administrator. 

National  average  price  means  the 
average  price  paid  to  producers  for  an 
agricultural  commodity  in  a  marketing 
year  as  determined  by  the 
Administrator. 


Net  farm  income  means  net  farm 
profit  or  loss  reported  on  Internal 
Revenue  Service  Schedule  F  (Form 
1040)  and  Form  4835  for  the  year  that 
most  closely  corresponds  with  the 
marketing  year  under  consideration. 

Person  means  an  individual, 
partnership,  joint  stock  owner, 
corporation,  association,  trust,  estate,  or 
any  other  legal  etitity  as  defined  in  7 
CFR  1400.3. 

Producer  means  a  person  who  is  an 
owner,  operator,  landlord,  tenant,  or 
sharecropper,  who  shares  in  the  risk  of 
producing  a  crop  and  who  is  entitled  to 
share  in  the  crop  available  for  marketing 
from  the  farm. 

Raw  or  natural  state  means  unaltered 
by  any  process  other  than  cleaning, 
grading,  coating,  sorting,  trimming, 
mixing,  conditioning,  drying,  dehuUing, 
shelling,  chilling,  cooling,  blanching  or 
fumigating. 

United  States  means  the  50  States  of 
the  United  States,  the  District  of 
Columbia,  and  Puerto  Rico. 

§  1 580.201    Petitions  for  trade  adjustment 
assistance. 

(a)  A  group  of  agricultural  commodity 
producers  in  the  United  States  or  their 
authorized  representative  may  file  a 
petition  for  trade  adjustment  assistance. 

(b)  Filings  may  be  written  or 
electronic,  as  provided  for  by  the 
Administrator,  and  submitted  to  FAS 
ft-om  August  17  through  January  31. 
FAS  shall  not  accept  a  petition  received 
after  January  31  but  will  return  it  to  the 
sender.  If  January  31  falls  on  a  weekend, 
the  petition  will  be  accepted  the  next 
business  day. 

(c)  Petitions  shall  include  the 
following  information. 

(1)  Name,  business  address,  phone 
number,  and  email  address  (if  available) 
of  each  producer  in  the  group,  or  their 
authorized  representative.  A  petition 
filed  by  a  group  shall  identify  a  contact 
person  for  the  group. 

(2)  The  agricultural  commodity  and 
its  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  number. 

(3)  The  production  area  represented 
by  the  group  or  its  authorized 
representative.  The  petitioners  shall 
indicate  if  they  are  filing  on  behalf  of  all 
producers  in  the  United  States,  or  if 
they  are  filing  solely  on  behalf  of 
producers  in  a  specifically  identified 
impacted  area.  In  the  latter  case,  at  least 
one  member  of  the  group  must  reside  in 
each  State  within  the  impacted  area,  or 
the  authorized  representative  must  have 
members  residing  in  each  State  within 
the  impacted  area. 

(4)  The  beginning  and  ending  dates 
for  the  marketing  year  during  which 
domestic  pnces  were  affected  by 
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imports.  A  petition  may  be  filed  for  only 
the  most  recent  marketing  year  for 
which  national  average  prices  are 
available. 

(5)  A  justification  statement 
explaining  why  the  petitioners  should 
be  considered  eligible  for  adjustment 
assistance. 

(6)  Price  data  supporting  the  petition, 
(i)  If  the  petition  is  filed  on  behalf  of 

all  producers  of  the  agricultural 
commodity  in  the  United  States,  the 
Administrator  shall  use  national  average 
prices  compiled  by  the  National 
Agricultxu-al  Statistics  Service  (NASS), 
whenever  possible.  If  NASS  does  not 
compile  price  data  for  the  commodity, 
the  petitioners  shall  provide  national 
average  prices  for  the  marketing  year 
under  review  and  for  the  previous  five 
marketing  years,  and  identify  the  source 
of  the  price  series. 

(ii)  If  the  petition  is  filed  on  behalf  of 
producers  in  a  specifically  identified 
impacted  area,  the  petitioners  shall 
provide  national  average  prices  for  the 
impacted  area  for  the  marketing  year 
under  review  and  for  the  previous  five 
marketing  years,  and  identify  the  source 
of  the  price  series. 

(iii)  The  Administrator  may  request 
petitioners  to  provide  records  to  support 
their  national  average  price  data. 

(d)  Once  the  petition  is  filed,  the 
Administrator  shall  determine  if  it 
meets  the  requirements  of  §  1580.201(c), 
and  if  so,  publish  notice  in  the  Federal 
Register  that  a  petition  has  been 
received  and  that  an  investigation  has 
begun.  The  notice  shall  identify  the 
agricultural  commodity,  including  any 
like  or  directly  competitive 
commodities,  the  marketing  year  being 
investigated,  the  price  series  being  used, 
and  the  production  area  covered  by  the 
petition.  If  the  petition  does  not  meet 
the  requirements  of  §  1580.201(c).  the 
Administrator  shall  notify  as  soon  as 
possible  the  contact  person  for  the 
group  or  the  authorized  representative 
of  the  deficiencies. 

§  1 580.202    Hearings,  petition  reviews,  and 
amendments. 

(a)  If  the  petitioner,  or  any  other 
person(s)  found  by  the  Administrator  to 
have  a  substantial  interest  in  the 
proceedings,  submits  not  later  than  10 
days  after  the  filing  date  a  request  for  a 
hearing,  the  Administrator  shall  provide 
for  a  public  hearing  and  afford  such 
interested  person  an  opportunity  to  be 
present,  to  produce  evidence,  and  to  be 
heard. 

(b)  If  the  petitioner,  or  any  other 
person(s)  having  an  interest  in  the 
proceedings  takes  issue  with  any  of  the 
information  published  in  the  Federal 
Register  concerning  the  petition,  they 


may  submit  to  the  Administrator  their 
comments  in  writing  or  electronically 
for  consideration  by  the  Administrator 
not  later  than  10  days  after  the  filing 
date. 

(c)  A  producer  residing  outside  the 
impacted  area  identified  in  a  petition 
may  file  to  become  a  party  to  the 
petition  by  fulfilling  the  requirements  of 
§  1580.201(c)  within  10  days  of  the 
filing  date.  The  Administrator  may 
amend  the  original  petition  to  expand 
the  impacted  area  and  include  the 
additional  filer,  or  consider  it  a  separate 
filing. 

(d)  The  Administrator  shall  publish  in 
the  Federal  Register  as  soon  as  possible 
any  changes  to  the  original  notice 
resulting  from  any  actions  taken  under 
this  section. 

§  1 580.203    Determination  of  eligibility  and 
certification  by  ttw  Administrator. 

(a)  As  soon  as  practicable  after  the 
filing  date,  but  in  any  event  not  later 
than  40  days  after  that  date,  the 
Administrator  shall  determine  whether 
the  petitioners  satisfy  the  following 
conditions  for  adjustment  assistance. 

(1)  The  national  average  price  for  the 
agricultural  commodity  for  the 
marketing  year  under  review  is  equal  to 
or  less  than  80  percent  of  the  average  of 
the  national  average  prices  for  the  5 
marketing  years  preceding  the  most 
recent  marketing  year,  and 

(2)  Increases  in  imports  of  articles  like 
or  directly  competitive  with  the 
agriciiltural  commodity  contributed 
importantly  to  the  decline  in  price 
described  in  paragraph  (a)(1)  of  this 
section. 

(b)  If  the  Administrator  determines 
that  the  above  conditions  have  been 
satisfied,  the  producers  covered  by  the 
petition  shall  be  certified  as  eligible  for 
adjustment  ass^tance. 

(c)  Upon  making  a  determination, 
whether  affirmative  or  negative,  the 
Administrator  shall  promptly  publish  in 
the  Federal  Register  a  summary  of  the 
determination,  together  with  the  reasons 
for  making  the  determination. 

(d)  In  addition,  the  Administrator 
shall  notify  producers  covered  by  a 
certification  how  to  apply  for 
adjustment  assistance.  Notification 
methods  may  include  direct  mailings  to 
known  producers,  messages  to  directly 
affected  producer  groups  and 
organizations,  electronic 
communications,  internet  web  site 
notices,  and  use  of  broadcast  and  print 
media. 

(e)  Whenever  a  group  of  agricultural 
producers  is  certified  as  eligible  for 
assistance,  the  Administrator  shall  use 
the  occasion  to  notify  and  inform  other 
producers  about  the  Trade  Adjustment 


Assistance  Program  and  how  they  may 
petition  for  adjustment  assistance. 

§1580.301    AppUcatkm  for  trad* 
adjustment  assistance. 

(a)  Only  producers  covered  by  a 
certification  of  eligibility  may  apply  for 
adjustment  assistance.  Producers  may 
request  advice  from  FSA  regarding  the 
preparation  and  submission  of  their 
applications. 

(b)  An  eligible  producer  may  submit 
an  application  for  adjustment  assistance 
at  any  time  after  the  certification  date 
but  not  later  than  90  days  after  the 
certification  date.  If  the  90-day 
application  period  ends  on  a  weekend 
or  legal  holiday,  the  producer  may 
apply  the  following  business  day. 

(c)  Applications  shall  include: 

(1)  The  name  and  legal  address  of 
applicant. 

(2)  Contact  information,  i.e.,  mailing 
address,  phone  and  email  address. 

(3)  The  producer's  identification 
number  or  Federal  Income  Tax  number. 

(4)  The  amount  of  the  agricultural 
commodity  produced  in  the  most  recent 
marketing  year  supported  by 
documentation  acceptable  to  FSA. 

(d)  Upon  submitting  their  application, 
producers  shall  be  immediately  eligible 
to  request  trade  adjustment  technical 
assistance  from  the  Extension  Service  at 
no  cost. 

(e)  Producers  able  to  furnish  their 
applications  with  all  the  following 
certifications  shall  be  eligible  for 
adjustment  assistance  payments: 

(1)  Certification  that  technical 
assistance  from  the  Extension  Service 
under  §  1580.302  has  been  received. 

(2)  Certification  that  cash  benefits 
have  not  been  received  under  any  of  the 
provisions  of  the  Trade  Act  of  1974.  as 
amended,  other  than  those  permitted 
under  this  part. 

(3)  Certification  that  adjustment 
assistance  payments  have  not  exceeded 
the  $10,000  limitation  for  the  Federal 
fiscal  year. 

(4)  Certification  that  net  farm  income 
is  less  than  that  for  the  latest  year  in 
which  no  adjustment  assistance 
payment  was  received. 

(5)  Certification  that  their  average 
adjusted  gross  income,  as  determined  in 
accordance  with  7  CFR  1400.601.  for  the 
3  preceding  taxable  years  does  not 
exceed  $2,500,000. 

(6)  To  comply  with  certifications  in 
(e)(4)  and  (e)(5)  of  this  section,  an 
applicant  shall  provide  either — 

(i)  Supporting  documentation  from  a 
certified  public  accountant  or  attorney, 
or 

(ii)  Relevant  docmnentation  and  other 
supporting  financial  data,  such  as 
financial  statements,  balance  sheets,  and 
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reports  prepared  for  or  provided  to  the 
Internal  Revenue  Service  or  another 
U.S.  Government  agency. 

(f)  Persons  legally  authorized  to 
execute  program  documents  for  estates 
or  trusts  will  be  accepted  only  if  such 
person  furnishes  evidence  of  the 
authority  to  execute  such  documents. 

§  1 580.302    Technical  assistance  and 
services. 

(a)  Any  producer  of  an  agricidtural 
commodity  covered  by  a  certification  of 
eligibility  may  apply  for  and  receive 
information  and  technical  assistcuice 
from  the  Extension  Service  that  will 
assist  in  adjusting  to  import  competition 
and  be  at  no  cost  to  the  producer. 

(b)  To  qualify  for  technical  assistance, 
producers  shall  apply  imder  §  1580.301. 

(c)  Producers  shall  have  an 
opportunity  to  meet  at  least  once  with 
an  Extension  Service  employee  within 
180  days  of  petition  certification  to 
receive  information  regarding  the 
feasibility  and  desirability  of 
substituting  one  or  more  alternative 
commodities  for  the  adversely  affected 
agricultiu-al  commodity  and  to  receive 
technical  assistance  to  lower  costs 
associated  with  producing  and 
marketing  the  adversely  affected 
agricultural  commodity.  The  Extension 
Service  shall  provide  to  producers 
written  confirmation  of  all  technical 
assistance  meetings.  Producers  shall 
also  have  access  to  technical 
information  provided  in  writing  and 
electronically. 

(d)  Producers  shall  also  be  provided 
information  concerning  procedures  for 
applying  for  and  receiving  other  Federal 
assistance  and  services  available  to 
workers  facing  economic  distress. 

(e)  Producers  shall  be  entitled  to 
employment  services  and  training 
benefits  under  trade  adjustment 
assistance  for  workers  managed  by  the 
U.S.  Department  of  Labor. 

§  1 580.303    Adjustment  assistance 
payments. 

(a)  Applicants  shall  satisfy  by 
September  30  all  conditions  of 

§  1580.301  to  qualify  for  adjustment 
assistance  payments. 

(b)  The  FSA  office  shall  issue  a 
pajrment  to  a  producer  that  is  equal  to 
the  product  of  the  amoimt  of  the 
agricultural  commodity  produced  in  the 
most  recent  marketing  year  multiplied 
by  one-half  the  difference  between — 

(1)  an  amount  equal  to  80  percent  of 
the  average  of  the  national  average 
prices  of  the  agricvdtiual  conunodity 
covered  by  the  petition  for  the  5 
marketing  years  preceding  the  most 
recent  marketing  year,  and 


(2)  the  national  average  price  of  the 
agricultiual  commodity  for  the  most 
recent  marketing  year. 

(c)  The  maximum  amoimt  of 
payments  imder  this  part  that  a 
producer  may  receive  in  any  12-month 
period  shall  not  exceed  $10,000. 

(d)  The  total  amount  of  payments 
made  to  a  producer  may  not  exceed 
during  any  crop  year  the  limitation  on 
coimter-cyclical  payments  set  forth  in 
section  1001(c)  of  the  Food  Seciuity  Act 
ofl985(7U.S.C.  1308(c)). 

(e)  Any  person  who  may  be  entitled 
to  a  payment  may  assign  their  rights  to 
such  pa)mient  in  accordance  with  7  CFR 
part  1404  or  successor  regulations  as 
designated  by  the  Department. 

(f)  In  the  case  of  death,  incompetency, 
disappearance  or  dissolution  of  a  person 
that  is  eligible  to  receive  benefits  in 
accordance  with  this  part,  such  person 
or  persons  specified  in  7  CFR  part  707 
may  receive  such  benefits,  as 
determined  appropriate  by  FSA. 

(g)  If  the  Administrator,  FAS, 
determines  in  September  that  program 
funds  may  be  insufficient  to  meet  the 
requirements  for  adjustment  assistance 
payments  under  this  part  during  the 
coming  fiscal  year,  FSA  may  suspend 
adjustment  payments  until  Jime  16  in 
order  to  prorate  amounts  owed 
producers. 

(h)  FSA  will  not  make  adjustment 
assistance  pajrments  to  producers  who 
have  not  satisfied  the  technical 
assistance  requirement. 

§  1 580.401    Subsequent  qualifying  year 
eligibility. 

(a)  Prior  to  the  anniversary  of  a 
certification  date, 

ll)  groups  and  authorized 
representatives  that  provided  national 
average  prices  to  justify  their  initial 
certifications  shall  provide  the 
Administrator  national  average  prices 
for  the  most  recent  marketing  year,  and 

(2)  the  Administrator  shall  determine 
whetlier  or  not — 

(i)  the  national  average  price  for  the 
agricultural  commodity  produced  by  the 
group  for  the  most  recent  marketing  year 
is  equal  to  or  less  than  80  percent  of  the 
average  of  national  average  prices  for 
the  5  marketing  years  used  to  make  the 
first  certification  imder  §  1580.203(a)(1), 
and 

(ii)  further  increases  in  imports  are 
contributing  importantly  to  the  decline 
in  price. 

(b)  The  Administrator  shall  promptly 
publish  in  the  Federal  Register  the 
determination  with  supporting 
justification  statement. 

(c)  In  the  case  of  a  re-c^rtification, 
FSA  shall  jiotify  producers  that  they 
may  be  eligible  to  receive  trade 


adjustment  assistance  for  a  subsequent 
qualifying  year. 

(d)  To  qualify  for  assistance  in 
subsequent  qualifying  years,  producers 
shall— 

(1)  submit  an  application  pursuant  to 
§1580.301,  and 

(2)  contact  the  Extension  Service  for 
technical  adjustment  assistance. 

(e)  The  amount  of  an  adjustment 
assistance  pajonent  during  a  qualifying 
year  shall  be  determined  in  the  same 
maimer  as  in  the  originating  year, 
except  that  the  average  national  price 
shall  be  determined  by  using  the  5- 
marketing-year  period  used  to 
determine  the  amount  of  cash  benefits 
for  the  first  certification. 

(f)  An  eligible  producer  who  did  not 
apply  for  adjustment  assistance  in  the 
initial  year  may  apply  pursuant  to 

§  1580.301. 

§1580.501    Administration. 

(a)  The  application  process  will  be 
administered  under  the  general 
supervision  of  the  Administrator,  FSA, 
and  shall  be  carried  out  in  the  field  by 
State  and  county  FSA  committees. 

(b)  State  and  county  FSA  committees 
and  representatives  do  not  have  the 
authority  to  modify  or  waive  any  of  the 
provisions  of  this  part. 

(c)  The  State  FSA  committee  shall 
take  any  action  required  by  this  part  that 
has  not  been  taken  by  a  county  FSA 
committee.  The  State  FSA  conunittee 
shall  also: 

(1)  Correct  or  require  a  county  FSA 
conmiittee  to  correct  any  action  taken  by 
such  county  FSA  committee  that  is  not 
in  accordance  with  this  part;  and 

(2)  Require  a  county  FSA  committee 
to  withhold  taking  or  reversing  any 
action  that  is  not  in  accordance  with 
this  part. 

(d)  No  delegation  in  this  part  to  a 
State  or  county  FSA  committee  shall 
prevent  the  Deputy  Administrator  from 
determining  any  question  arising  under 
the  program  or  from  reversing  or 
modifying  any  determination  made  by  a 
State  or  county  FSA  committee. 

(e)  The  Deputy  Administrator  may 
authorize  the  State  and  county 
committees  to  waive  or  modify  non-       ' 
statutory  deadlines  or  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
does  not  adversely  affect  the  operation 
of  the  program. 

§  1 580.502    Maintenance  of  records,  audits 
and  compliance. 

(a)  Persons  making  application  for 
benefits  under  this  program  must 
maintain  accurate  records  and  accounts 
that  will  document  that  they  meet  all 
eligibility  requirements  specified 
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herein,  as  may  be  requested  by  FSA. 
Such  records  and  accounts  must  be 
retained  for  2  years  after  the  date  of  the 
final  payment  to  the  producer  imder 
this  program. 

(b)  At  all  times  during  regular 
business  hours,  authorized 
representatives  of  FSA,  the  United 
States  Department  of  Agriculture,  or  the 
Comptroller  General  of  the  United 
States  shall  have  access  to  the  premises 
of  the  producer  in  order  to  inspect, 
examine,  and  make  copies  of  the  books, 
records,  and  accounts,  and  other  written 
data  as  specified  in  paragraph  (a)  of  this 
section. 

(c)  Audits  of  certifications  of  average 
adjusted  gross  income  may  be 
conducted  as  necessary  to  determine 
compliance  with  the  requirements  of 
this  subpart.  As  a  part  of  this  audit, 
income  tax  forms  may  be  requested  and 
if  requested,  must  be  supplied.  If  a 
producer  has  submitted  information  to 
FSA,  including  a  certification  from  a 
certified  public  accountant  or  attorney, 
that  relied  upon  information  from  a 
form  previously  filed  with  the  Internal 
Revenue  Service,  such  producer  shall 
provide  FSA  a  copy  of  any  amended 
form  filed  with  the  Internal  Revenue 
Service  with  30  days  of  the  filing. 

(d)  If  requested  in  vmting  by  FSA,  the 
United  States  Department  of 
Agriculture,  or  the  Comptroller  General 
of  the  United  States,  the  producer  shall 
provide  all  information  and 
documentation  the  reviewing  authority 
determines  necessary  to  verify  any 
information  or  certification  provided 
under  this  subpart,  including  all 
documents  referred  to  in  §  1580.301(c), 
within  30  days.  Acceptable  production 
documentation  may  be  submitted  by 
facsimile,  in  person,  or  by  mail  and  may 
include  copies  of  receipts,  ledgers, 
income  statements,  deposit  slips, 
register  tapes,  invoices  for  custom 
harvesting,  records  to  verify  production 
costs,  contemporaneous  measurements, 
truck  scale  tickets,  and 
contemporaneous  diaries  that  are 
determined  acceptable  by  the  county 
committee.  Failiure  to  provide  necessary 
and  accurate  information  to  verify 
compliance,  or  failure  to  comply  with 
this  subpart's  requirements,  will  result 
in  ineligibility  for  all  program  benefits 
subject  to  this  subpart  for  the  year  or 
years  subject  to  the  request. 

(e)  All  information  provided  to  FSA 
for  the  purposes  of  determining 
compliance  with  this  part  will  remain 
confidential  and  not  be  subject  to  any 
request  submitted  under  the  Freedom  of 
Information  Act. 
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§  1 580.503    Debarment  and  suspension. 

The  Government-wide  Debarment  and 
Suspension  (Nonprocurement) 
regulations  and  Government 
Requirements  for  Drug-Free  Workplace 
(Grants),  7  CFR  part  3017— subparts  A 
through  E,  apply  to  this  part. 

§  1 580.504    Fraud  and  recovery  of 
overpaynf>ents. 

(a)  If  the  Administrator,  FSA  or  a 
court  of  competent  jurisdiction, 
determines  that  any  person  has  received 
any  payment  imder  this  program  to 
which  the  person  was  not  entitled,  such 
person  will  be  liable  to  repay  such 
amoimt  to  the  Administrator,  FSA.  The 
Administrator,  FSA  may  waive  such 
repayment  if  it  is  determined  that: 

(1)  The  payment  was  made  without 
fault  on  the  part  of  the  person;  and 

(2)  Requiring  such  repayment  would 
be  contrary  to  equity  and  good 
conscience. 

(b)  Unless  an  overpayment  is 
otherwise  recovered,  or  waived  under 
paragraph  (a),  the  Administrator,  FSA 
shall  recover  the  overpayment  by 
deductions  from  any  sums  payable  to 
such  person. 

(c)  If  the  Administrator,  FSA,  or  a 
court  of  competent  jurisdiction, 
determines  that  a  person: 

(1)  Knowingly  has  made,  or  caused 
another  to  make,  a  false  statement  or 
representation  of  a  material  fact,  or 

(2)  Knowingly  has  failed,  or  caused 
another  to  fail,  to  disclose  a  material 
fact,  and,  as  a  result  of  such  false 
statement  or  representation,  or  of  such 
nondisclosure,  such  person  has  received 
any  payment  under  this  program  to 
which  the  person  was  not  entitled,  such 
person  shall,  in  addition  to  any  other 
penalty  provided  by  law,  be  ineligible 
for  any  further  payment  under  this 
program. 

(d)  Except  for  overpayments 
determined  by  a  court  of  competent 
jurisdiction,  no  repayment  may  be 
required,  and  no  deduction  may  be 
made,  under  this  section  until  a 
determination  and  an  opportunity  for  a 
fair  hearing  has  been  given  to  the  person 
concerned,  and  the  determination  has 
become  final. 

(e)  Whoever  makes  a  false  statement 
of  a  material  fact  knowing  it  to  be  false, 
or  knowingly  fails  to  disclose  a  material 
fact,  for  the  purpose  of  obtaining  or 
increasing  for  himself  or  for  any  other 
person  any  payments  authorized  to  be 
furnished  under  this  program  shall  be 
fined  not  more  that  $10,000  or 
imprisoned  for  not  more  than  1  year,  or 
both. 

§1580.505    Appeals.      ' 

Any  person  may  obtain 
feconsideration  and  review  of 


determinations  made  with  respect  to 
applications  for  program  benefits  under 
this  part  in  accordance  with  appeal 
regulations  of  the  7  CFR  part  780. 

§1580.601    Implementation. 

Trade  adjustment  assistance  is 
available  for  the  most  recent  marketing 
year  for  which  prices  were  available  on 
February  3,  2003. 

§1580.602    Paperwori(  Reduction  Act 
assigned  number. 

The  information  collection 
requirements  contained  in  these 
regulations  (7  CFR  part  1580)  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  the  provisions  of  44 
U.S.C.  Chapter  35  and  been  assigned 
OMB  control  number  xxxx-xxxx. 

Dated:  June  27,  2003. 
A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
[PR  Doc.  03-16812  Filed  7-1-03;  8:45  amj 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  2002-NM-1 49-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  -200B,  and  -200F 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

[NPRIA]. 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100,  -200B, 
and  -200F  series  airplanes.  This 
proposal  would  require  initial  and 
repetitive  inspections  to  find 
discrepancies  in  the  upper  and  lower 
skins  of  the  fuselage  lap  joints,  and 
repair  if  necessary.  This  action  is 
necessary  to  find  and  fix  such 
discrepancies,  which  could  result  in 
sudden  itactm^  and  failure  of  a  lap  joint 
and  rapid  in-flight  decompression  of  the 
airplane  fuselage.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
August  18,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2002-NM- 
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149-AD.  1601  land  Avenue,  SW., 
Renton.  Washington  98055-4056.  t 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address: 
9-anm-nprmcomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2002-NM- 
149-AD"  in  the  subject  line  and  need 
not  be  submitted  in  triplicate. 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
fonnatted  in  Microsoft  Word  97  or  2000 
or  ASCn  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
CoDunercial  Airplane  Group,  P.O.  Box 
3707.  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6434:  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received.  Submit 
comments  using  the  following  format: 

•  Organize  conunents  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2e02-NM-149-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-149-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  rapid  in-flight  decompression 
of  a  Boeing  Model  737  series  airplane. 
Investigation  revealed  that  the  skin 
above  the  forward  entry  door  was 
separated  at  the  stringer  S— 4R  lap  joint, 
with  a  28-inch  tear  running  along  the 
lap  joint.  The  skin  was  bent  back  at  the 
upper  edge  of  the  stringer  at  S-5R  and 
formed  a  rectangular  opening  that 
progressed  from  body  station  (BS)  328  to 
BS  300.  Further  investigation  revealed 
that  numerous  scratches  on  the  skin  of 
the  lap  joint  had  initiate  fatigue  cracks 
and  subsequent  tearing  of  the  skin.  We 
also  have  received  reports  of  similar 
damage  (corrosion  and  fatigue  cracking) 
to  certain  lap  joints  on  other  Model  737 
series  airplanes.  These  discrepancies 
have  been  attributed  to  the 
manufacturing  process,  which  includes 
a  cold-bonded  adhesive  of  the  lap  joint 
configuration.  Such  conditions,  if  not 
corrected,  could  result  in  sudden 
fracture  and  failure  of  a  lap  joint  and 
rapid  in-flight  decompression  of  the 
airplane  fuselage. 

The  subject  area  on  certain  Model 
747-100,  -200B,  and  -200F  series 
airplanes  is  manufactiu-ed  using  a 
process  similar  to  that  used  on  the 
affected  Model  737  series  airplanes. 
Therefore,  those  Model  747-100,  -200B, 
and  -200F  series  airplanes  may  be 
subject  to  the  same  unsafe  condition 
revealed  on  the  Model  737  series 
airplanes. 

Related  AD 

^  This  AD  is  related  to  AD  2000-17-04, 
amendment  39-11878,  (65  FR  51750. 
August  25,  2000),  applicable  to  certain 
Boeing  Model  737-100,  -200,  and 
-200C  series  airplanes.  That  AD 
requires  repetitive  inspections  to  detect  * 


discrepancies  in  the  upper  and  lower 
skins  of  the  fuselage  lap  joint,  and  repair 
if  necessary. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2463.  including  Appendices  A.  B. 
and  C.  and  the  Evaluation  Form,  dated 
March  7,  2002,  which  describes 
procedures  for  repetitive  mediimi  and 
low  frequency  eddy  current  inspections 
for  discrepancies  (cracking  and/or 
corrosion),  and  repair  of  any 
discrepancies  found.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difiference  Between  Alert  Service 
Bulletin  and  This  Proposed  AD 

Although  the  alert  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions  or  inspection 
procedures,  this  proposed  AD  requires 
the  repair  and  inspection  procedures  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA,  or  in 
accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
who  has  been  authorized  by  the  FAA  to 
make  such  findings. 

Changes  to  14  CFR  Part  39/Efiect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD;  however,  this  AD 
identifies  the  office  authorized  to 
approve  alternative  methods  of 
compliance. 

Cost  Impact 

There  are  approximately  86  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  55 
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airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  5,334  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $17,602,200,  or 
$320,040  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  planning  time, 
or  time  necessitated  by  other 
administrative  actions. 


39465 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Aat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
R^ulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the     , 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-149-AD. 

Applicability:  Model  747-100,  -200B,  and 
-200F  series  airplanes,  as  listed  in  Boeing 
Alert  Service  Bulletin  747-53A2463,  dated 
March  7,  2002;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  discrepancies  iii  the  upper 
and  lower  skins  of  the  fuselage  lap  joints, 
which  could  result  in  sudden  fracture  and 
failure  of  a  lap  joint  and  rapid  in-flight 
decompression  of  the  airplane  fuselage, 
accomplish  the  following: 

Initial  and  Repetitive  Inspecrtions 

(a)  Do  the  applicable  (initial  and  repetitive) 
inspections  as  specified  in  Figures  2  tlirough 
8,  as  applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-53A2463,  including  Appendices  A,  B, 
and  C,  dated  March  7,  2002,  to  find 
discrepancies  (cracking  and  corrosion)  in  the 
upper  and  lower  skins  of  the  fuselage  lap 
joints.  Do  the  inspections  at  the  applicable 
times  specified  in  Figure  1  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  in  accordance  with  the  alert 
service  bulletin;  except  that  where  Figure  1 
specifies  a  compliance  time  of  "after  the 
release  date  of  this  service  bulletin,"  this  AD 
requires  a  compliance  time  of  "after  the 
effective  date  of  this  AD."  Where  Figure  1 
specifies  a  compliance  time  of  "flight  cycles" 
this  AD  requires  a  compliance  time  of  "total 
flight  cycles." 

(b)  Where  Boeing  Alert  Service  Bulletin 
747-53A2463,  including  Appendices  A,  B, 
and  C,  dated  March  7,  2002,  specifies  that  the 
manufacturer  may  be  contacted  for  certain 
inspection  procedures,  inspect  per  a  method 
approved  by  the  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA;  or  per  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  (DER) 
who  has  been  authorized  by  the  Manager, 
Seattle  ACO,  to  make  such  findings. 

Adjustments  to  Compliance  Time:  Cabin 
Differential  Pressure 

(c)  For  the  purposes  of  calculating  the 
compliance  threshold  and  repetitive  interval 
for  the  inspections  required  by  paragraph  (a) 
of  this  AD:  Flight  cycles  in  which  cabin 
differential  pressure  is  at  2.0  pounds  per 
square  inch  (psi)  or  less  need  not  be  counted 
when  determining  the  number  of  flight  cycles 
that  have  occurred  on  the  airplane,  provided 
that  flight  cycles  with  momentary  spikes  in 
cabin  differentia]  pressure  above  2.0  psi  are 
included  as  full  pressure  flight  cycles.  For 
this  provision  to  apply,  all  cabin  pressure 
records  must  be  maintained  for  each 


airplane.  No  fleet-averaging  of  cabin  pressure 
is  allowed. 

Repair 

(d)  Before  further  flight,  repair  any 
discrepancy  (cracking  or  corrosion)  found 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD,  per  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-53A2463,  including  Appendices  A,  B, 
and  C,  dated  March  7,  2002.  If  any 
discrepancy  is  found  and  the  alert  service 
bulletin  specifies  that  the  manufacturer  may 
be  contacted  for  disposition  of  certain 
repairs,  before  further  flight,  repair  per  a 
method  approved  by  the  Manager,  Seattle 
ACO;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  ACO,  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

Issued  in  Renton,  Washington,  on  June  26, 
2003. 

Michael  J.  Kaszycki, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-16694  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[l3ocket  No.  98-NIM-1 1-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 


SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Boeing 
Model  737  series  airplanes,  ♦hat  would 
have  required  inspections  of  certeiin 
bonded  skin  panels  to  detect 
delamination  of  the  skin  doublers  (tear 
straps)  firom  the  skin  panels,  and  follow- 
on  corrective  actions  if  necessary.  This 
new  action  revises  the  proposed  rule  by 
revising  certain  inspection  methods  and 
expanding  the  area  of  certain 
inspections.  This  new  action  also 
proposes  to  extend  the  compliance  time 
for  certain  inspections.  The  actions 
specified  by  this  new  proposed  AD  are 
intended  to  prevent  skin  doublers  fixim 
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delaminating  from  their  skin  panels, 
which  could  result  in  fatigue  cracks  in 
the  skin  doublers  and  skin  panels  and 
consequent  rapid  decompression  of  the 
airplane. 

DATES:  Conunents  must  be  received  by 
July  28,  2003. 

ADDRESSES:  Submit  comments  In 
triplicate  to  the  Federal  Aviation 
Administration.  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  98-NM- 
11-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between' 9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  98-NM-ll-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3-^07,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Land 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duong  Tran,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6452; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Cpmments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-NM-ll-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
98-NM-ll-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055^056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  737  series  airplanes,  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  August  10,  2000  (65 
FR  48937).  That  original  supplemental 
NPRM  (hereafter  referred  to  as  "the  first 
supplemental  NPRM")  would  have 
required  inspections  of  certain  bonded 
skin  panels  to  detect  delamination  of 
the  skin  doublers  (tear  straps)  from  the 
skin  panels,  and  follow-on  corrective 
actions  if  necessary.  The  first 
supplemental  NPRM  was  prompted  by 
reports  that  certain  skin  doublers  were 
delaminated  from  their  skin  panels  due 
to  improper  processing  of  certain  skin 
panels.  That  condition,  if  not  corrected, 
could  result  in  fatigue  cracks  in  the  skin 
doublers  and  skin  panels  and 
consequent  rapid  decompression  of  the 
airplane. 

Explanation  of  New  Service 
Information 

Since  the  issuance  of  the  first 
supplemental  NPRM,  Boeing  has  issued 
Service  Bulletin  737-53-1179,  Revision 


2,  dated  October  25,  2001.  (The  first 
supplemental  NPRM  refers  to  Revision 
1  of  that  service  bulletin,  dated 
September  30, 1999,  as  the  appropriate 
source  of  service  information  for  the 
actions  proposed  in  that  first 
supplemental  NPRM.)  Revision  2  of  the 
service  bulletin  does  the  following: 

•  Revises  the  inspection  method  from 
close  visual  to  detailed  visual  for  the 
one-time  internal  inspection  for  cracks 
or  corrosion  of  bonded  skin  panels. 

•  Extends  the  compliance  time  for  the 
one-time  internal  inspection  to  50,000 
total  flight  cycles  (or  50,000  fbght  cycles 
after  skin  panel  replacement,  as 
applicable),  or  20,000  flight  cycles  after 
service  bulletin  release,  whichever  is 
later. 

•  Expands  the  area  of  the  external 
inspection  from  under  stringer  1 7  to 
under  all  stringers. 

•  Expands  the  inspection  area 
following  a  finding  of  delamination  to 
include  all  fasteners  common  to  the 
delamination  area  plus  two  fasteners  on 
each  side  of  the  delamination  area. 

•  Expands  the  effectivity  to  include 
certain  airplanes  not  listed  in  the 
effectivity  listing  of  Revision  1  of  the 
service  bulletin. 

Accomplishment  of  the  actions 
specified  in  Revision  2  of  the  service 
bulletin  is  intended  to  adequately 
address  the  unsafe  condition. 

Explanation  of  Changes  to  Proposal 

We  have  revised  the  preamble  and 
body  of  this  second  supplemental 
NPRM  to  identify  affected  airplane 
models  more  specifically. 

We  have  changed  all  references  to 
"detailed  visual  inspection"  in  the  first 
supplemental  NPRM  to  "detailed 
inspection"  in  this  second  supplemental 
NPRM.  Also,  for  clarification,  we  have 
revised  the  definition  of  a  "general 
visual  inspection"  in  this  second 
supplemental  NPRM. 

In  addition,  because  the  language  in 
Note  6  of  the  first  supplemental  NPRM 
is  regidatory  in  nature,  that  note  has 
been  redesignated  as  paragraph  (g)  of 
this  second  supplemental  NPRM. 

Comments 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  first  supplemental  NPRM.  While  one 
commenter  supports  the  proposal, 
certain  comments  have  resulted  in 
changes  to  the  proposal  that  are 
reflected  in  this  second  supplemental 
NPRM.  Certain  other  comments 
received  in  response  to  the  original 
NPRM  and  first  supplemental  NPRM  are 
no  longer  relevant  to  this  proposal 
because  of  the  changes  in  the  proposal 
related  to  Revision  2  of  the  service 
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bulletin.  Certain  other  comments  that 
are  still  relevant  but  that  have  not 
resulted  in  any  change  to  the  proposal 
will  be  addressed  in  the  final  rule,  along 
with  any  additional  comments  received 
in  response  to  this  second  supplemental 
NPRM. 

Revise  References  to  Inspection 
Methods  and  Procedures 

One  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  certain  references  to  inspection 
methods  and  procedures  in  various 
places  in  the  first  supplemental  NfPRM- 

•  In  paragraphs  (a)(2)(i)  and  (b)(2)(i) 
of  the  first  supplemental  NPRM,  change 
the  method  for  the  inspection  for  cracks 
or  corrosion  of  bonded  "Zone  A"  skin 
panels  fi-om  internal  general  visual  to 
internal  detailed  visual.  The  procedures 
in  the  service  bulletin  describe  a 
detailed  visual  inspection  rather  than  a 
general  visual  inspection. 

•  In  paragraphs  (a)(2)(i),  (a){2)(ii). 
{b)(2)(i),  and  (b)(2)(ii)  of  the  first 
supplemental  NPRM,  clarify  the 
inspection  requirements  for  "Zone  A" 
and  "Zone  B"  skin  panels  by  referring 
to  the  figures  in  the  service  bulletin  that 
define  those  inspections. 

•  In  Note  6  of  the  first  supplemental 
NPRM,  clarify  that  the  internal 
inspections  described  in  that  paragraph 
apply  only  to  "Zone  A"  areas,  and  that 
accomplishment  of  those  internal 
inspections  is  acceptable  specifically  for 
comphance  with  paragraph  (a)(2){i)  of 
the  proposed  AD. 

•  For  clarification,  if  the  changes 
above  are  implemented,  delete  Note  7  of 
the  first  supplemental  NPRM. 

We  concur  with  the  commenter's 
requests  and,  accordingly,  have  made 
the  following  changes  to  this  second 
supplemental  NPRM: 

•  We  have  revised  paragraphs  (a){2)(i) 
and  (b)(2)(i)  of  this  second  supplemental 
NPravl  to  specify  a  one-time  internal 
detailed  inspection  to  detect  cracks  or 
corrosion  of  "Zone  A"  skin  panels. 

•  We  have  revised  paragraphs 
(a){2)(i),  (a)(2)(ii),  (b)(2)(i),  and  (b)(2)(ii) 
of  this  second  supplemental  NPRM  to 
refer  to  the  Accomplishment 
Instructions  of  Revision  2  of  the  service 
bulletin.  (We  find  that  referring  to  the 
Accomphshment  Instructions  of  the 
service  bulletin  meets  the  commenter's 
intent  with  regard  to  referring  to  the 
specific  figures.) 

•  We  have  revised  paragraph  (g)  of 
this  second  supplemental  NPRM  (which 
contains  the  provisions  of  Note  6  of  the 
first  supplemental  NPRM)  to  state  that 
internal  detailed  inspections  of  "Zone 
A"  skin  panels  that  are  accomplished 
before  the  effective  date  of  the  AD  per 
previous  revisions  of  the  service 


bulletin  are  acceptable  for  compliance 
w:th  paragraph  (a)(2)(i)  of  this  AD. 

•  We  have  not  included  the  contents 
of  Note  7  of  the  first  supplemental 
NPRM  in  this  second  supplemental 
NPRM. 

Give  Credit  for  Inspections 
Accomplished  per  Existing  Programs 

One  commenter  to  the  firs^ 
supplemental  NPRM,  as  well  as  one 
commenter  to  the  original  NPRM, 
requests  that  we  allow  credit  for  visual 
inspections  of  areas  subject  to  this 
proposal  if  they  were  previously 
accomplished  per  an  FAA-approved 
Corrosion  Prevention  and  Control 
Program  (CPCP). 

We  concur  with  the  commenters' 
requests.  We  have  previously  issued  AD 
90-25-01,  amendment  39-6789  (55  FR 
49263,  November  27, 1990),  to  require 
the  implementation  of  a  CPCP  on  all 
Boeing  Model  737  series  airplanes. 
Inspections  accompUshed  per  that  CPCP 
are  an  acceptable  method  of  compliance 
for  certain  inspections  that  would  be 
required  by  this  proposed  AD,  provided 
that  these  inspections  are  accomplished 
within  the  compliance  times  specified 
in  this  proposed  AD.  Operators  must 
note  that  this  credit  applies  only  for 
general  visual  inspections  of  "Zone  A" 
skin  panels.  Accordingly,  we  have 
added  a  new  paragraph  (h)  to  this 
second  supplemental  NPRM  to  provide 
this  credit. 

Allow  Repair  per  Structural  Repair 
Manual 


Two  commenters  request  that  any 
subject  area  that  has  been  repaired 
previously  per  the  Boeing  737  Structural 
Repair  Manual  (SRM)  be  exempted  from 
the  inspection  requirements  of  this 
proposal.  One  of  the  commenters  notes 
that  repair  by  installation  of  solid 
fasteners  is  defined  in  Chapter  51-00- 
01,  Figure  225,  of  the  SRM,  which  the 
commenter  states  is  referenced  in  the 
proposal.  The  other  commenter  asks 
whether  we  intend  to  require  an 
alternative  method  of  compliance 
(AMOC)  for  each  fuselage  flush  or 
external  repair  in  the  inspection  area. 
That  commenter  specifically  requests 
that  all  repairs  per  the  SRM  be  approved 
as  an  AMOC  to  the  proposed  AD,  and 
that  we  allow  Boeing  Designated 
Engineering  Representatives  to  approve 
repairs. 

We  partially  concur  vdth  the 
commenters'  requests.  We  do  not  find  it 
appropriate  to  give  "blanket"  approval 
of  any  repair  per  the  SRM,  and  we  note 
that  neither  the  first  supplemental 
NPRM  nor  the  service  bulletin  refers  to 
the  specific  section  and  figiu-e  of  the 
SRM  referred  to  by  the  commenter. 


However,  we  find  that  repairs 
accomplished  according  to  specific 
sections  of  the  SRM  referred  to  in 
Boeing  Service  Bulletin  737-53-1179. 
Revision  2,  eliminate  the  need  for  the 
proposed  inspections  for  the  area  of  die 
repair  only.  All  other  repairs  must  be 
approved  by  the  FAA  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 
Therefore,  we  have  added  a  new 
paragraph  (f)  to  this  second 
supplemental  NPRM  (and  reordered 
subsequent  paragraphs  accordingly)  to 
specify  that,  where  the  service  bulletin 
refers  to  specific  sections  of  the  SRM  fpr 
repair  instructions,  repairs  per  those 
SRM  sections  eliminate  the  requirement 
to  do  the  inspections  required  by  this 
proposed  AD  for  the  repaired  area  only. 

Define  Method  for  Determining 
Configuration 

One  commenter  requests  clarification 
on  what  method  to  use  to  determine  the 
configuration  of  skin  panels  as  "Zone 
A"  or  "Zone  B,"  as  specified  in  Figiue 
2,  Sheet  4  of  4,  in  the  service  bulletin. 

We  concur  that  some  clarification 
may  be  necessary.  As  stated  previously, 
we  have  revised  paragraphs  (a)(2)(i), 
(a)(2)(ii),  (b)(2)(i),  and  (b)(2)(ii)  of  this 
second  supplemental  NPRM  to  refer  to 
the  Accomplishment  Instructions  and 
Figure  2  of  the  service  bulletin  as  the 
appropriate  reference  for  determining 
whether  a  skin  panel  is  "Zone  A"  or 
"Zone  B."  The  criteria  for  determining 
the  category  of  a  skin  panel  are  shown 
under  paragraph  3. A.  in  the 
Accomplishment  Instructions  of  the 
service  bulletin.  We  find  that  Uiese 
criteria  are  adequate  for  determining  the 
applicable  inspection  method  for  each 
skin  panel.  No  further  change  to  this 
second  supplemental  NPRM  is 
necessary  in  this  regard. 

Give  Credit  for  Actions  Accomplished 
Previously 

One  commenter  requests  clarification 
that  an  operator  is  in  compliance  with 
the  proposed  AD  if  the  terminating 
inspection  has  been  done  prior  to  the 
effective  date  of  the  AD. 

We  find  that  no  change  is  necessary 
to  meet  the  intent  of  the  conunenter's 
request.  We  give  credit  for  actions 
accomplished  before  the  effective  date 
of  an  AD  by  means  of  the  phrase 
"Compliance:  Required  as  indicated, 
unless  accomphshed  previously," 
which  appears  in  every  AD. 


39488 


Federal  Register /Vol.  68,  No.  127 /Wednesday,  July  2,  2003  /  Proposed  Rvdes 


Explanation  of  New  Requirements  of 
Proposal 

Since  an  unsafe  condition  has  been  - 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  this  second  supplemental 
NPRM  would  require  accomplishment 
of  the  actions  specified  in  Boeing 
Service  Bulletin  737-53-1179,  Revision 
2,  described  previously,  except  as 
discussed  below. 

Explanation  of  Applicability 

The  applicability  statement  of  this 
second  supplemental  NPRM  includes 
Model  737-100,  -200,  -200C,  -300. 
—400,  and  -500  series  airplanes;  having 
line  numbers  1  through  2947  inclusive. 
As  explained  in  the  first  supplemental 
NPRM,  in  determining  the  applicability 
of  this  proposed  AD,  we  considered  the 
possibility  that  any  airplane  delivered 
prior  to  October  1,  1997,  might  be 
equipped  with  an  improperly  processed 
skin  panel.  We  have  determined  that 
line  number  2947  corresponds  to  a 
delivery  date  of  October  1, 1997. 

Dififerences  Between  Second 
Supplemental  NPRM  and  Service 
Bulletin 

Operators  also  should  note  that, 
although  the  service  bulletin  specifies 
that  the  manufacturer  may  be  contacted 
for  disposition  of  certciin  repair 
conditions,  this  second  supplemental 
NPRM  would  require  the  repair  of  those 
conditions  to  be  accomplished  in 
accordance  with  a  method  approved  by 
the  FAA;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager,  Seattle  Aircraft 
Certification  Office,  to  make  such 
findings. 

Additionally,  the  service  bulletin 
specifies  that  certain  inspections  may  be 
accomplished  in  accordance  with  "an 
equivalent"  procedure.  However,  this 
second  supplemental  NPRM  would 
require  that  those  inspections  be 
accomplished  in  accordance  with  the 
procedures  specified  in  the  chapter  of 
the  737  Nondestructive  Test  Manual 
specified  in  the  service  bulletin.  An 
"equivalent"  procedure  may  be  used 
only  if  approved  as  an  alternative 
method  of  compliance  in  accordance 
with  the  provisions  of  paragraph  (i)  of 
this  second  supplemental  NPRM. 

Conclusion 

Since  certain  changes  expand  the 
scope  of  the  originally  proposed  rule, 
the  FAA  has  determined  that  it  is 
necessary  to  reopen  the  comment  period 


to  provide  additional  opportunity  for 
public  comment. 

Cost  Impact 

There  are  approximately  2,083 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
863  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  10  work 
hoiu°s  per  airplane  to  accomplish  the 
proposed  external  general  visual  and 
detailed  inspections,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  these 
external  inspections  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$517,800,  or  $600  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  360  work 
hours  per  airplane  to  accomplish  the 
proposed  internal  detailed  and 
ultrasonic  inspections,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $18,640,800, 
or  $21,600  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assupiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation:  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant,  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  98-NM-ll-AD. 

Applicability:  Mode]  737-100,  737-200, 
-200C,  -300,  -400,  and  -500  series  airplanes; 
line  numbers  (L/N)  1  through  2947  inclusive; 
certified  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  skin  doubters  (tear  straps)  from 
deiaminating  from  their  skin  panels,  which 
could  result  in  fatigue  cracks  in  the  skin 
doubters  and  skin  panels  and  consequent 
rapid  decompression  of  the  airplane, 
accomplish  the  following: 

Initial  and  Repetitive  Inspections  (L/N  611 
through  2725  inclusive) 

(a)  For  airplanes  having  L/N  61 1  through 
2725  inclusive:  Accomplish  the  actions 
required  by  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD  on  any  bonded  skin  panel  assembly 
that  has  NOT  been  replaced  with  any  new  or 
serviceable  bonded  skin  panel  assembly,  in 
accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  737- 
53-1179,  Revision  2,  dated  October  25,  2001. 

Note  2:  For  the  purposes  of  this  AD, 
bonded  skin  panels  consist  of  skin  doublers 
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(tear  straps)  that  are  bonded  to  skin  panels 
located  above  stringer  S-26  from  body  station 
(BS)  259  to  BS  1016  on  both  sides  of  the 
aiiplane. 

Mote  3:  If  the  skin  panel  is  solid  with  no 
doiAlers  (tear  straps)  bonded  to  it.  the 
inspections  required  by  this  AD  are  not 
necessary  for  that  skin  panel. 

(1)  Prior  to  the  accumulation  of  20,000 
total  flight  cycles,  or  within  5,000  flight 
cycles  after  the  effective  date  ofnhis  AD, 
whichever  occurs  later,  accomplish 
paragraphs  (a){l)(i)  and  (a)(l)(ii)  of  this  AD, 
m  accordance  with  the  Accomplishment 
Instructions  of  the  service  bulletin.  Repeat 
the  inspections  thereafter  at  intervals  not  to 
exceed  5,000  flight  cycles,  until 
accomplishment  of  paragraph  (a)(2)  of  this 
AD, 

(i)  Perform  an  external  general  visual 
inspection  of  all  affected  areas  NOT  specified 
in  paragraph  (a)(l)(ii)  of  this  AD  to  detect 
cracks  or  corrosion  of  bonded  skin  panels. 

(ii)  Perform  an  external  detailed  inspection 
to  detect  cracks  or  corrosion  of  bonded  skin 
panels  at  all  stringers,  window  belts,  lap 
joints,  and  butt  splice  joints. 

Note  4:  For  the  purposes  of  this  AD,  a    ' 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspecUon  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Note  5:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  Prior  to  the  acciunulation  of  50,000 
total  flight  cycles,  but  after  the  accumulation 
of  4,300  total  flight  cycles;  or  within  20,000 
flight  cycles  after  the  effective  date  of  this 
AD;  whichever  occurs  later;  accomplish 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 
Accomplishment  of  the  requirements  of 
paragraphs  (a)(2)(i)  and  (a)(2)(u)  of  this  AD 
constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (a)(1)  of  this  AD. 

(i)  For  "Zone  A"  areas  (as  defined  in  the 
Accomplishment  Instructions  and  Figure  2  of 
the  service  bulletin):  Perform  a  one-time 
internal  detailed  inspection  to  detect  cracks 
or  coiTosion  of  bonded  skin  panels,  or 
delamination  of  the  skin  doublers  from  the 
bonded  skin  panels. 

(ii)  For  "Zone  B"  areas  (as  defined  in  the 
Accomplishment  Instructions  and  Figiue  2  of 


the  service  buUeUn):  Perform  an  internal  or 
external  ultrasonic  inspection  to  detect 
cracks  or  corrosion  of  bonded  skin  panels,  or 
delamination  of  the  skin  doublers  from  the 
bonded  skin  panels. 

Initial  and  Repetitive  Inspections  (L/N  1 
through  2947  inclusive) 

(b)  For  airplanes  having  L/N  1  through 
2947  inclusive,  on  which  any  bonded  skin 
panel  was  replaced  with  a  new  or 
serviceable,  Boeing-built,  bonded  skin  panel 
prior  to  October  1, 1997:  Accomplish  the 
actions  required  by  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-53-1179,  Revision  2, 
dated  October  25,  2001. 

(1)  Within  20,000  flight  cycles  after 
replacement  of  the  bonded  skin  panel,  or 
within  5,000  flight  cycles  after  the  effecUve 
date  of  this  AD,  whichever  occurs  later, 
accomplish  paragraphs  (b)(l)(i)  and  (b)(l)(u) 
of  this  AD.  Repeat  the  inspections  thereafter 
at  intervals  not  to  exceed  5,000  flight  cycles, 
until  accomplishment  of  paragraph  (b)(2)  of 
this  AD. 

(i)  Perform  an  external  general  visual 
inspection  of  all  affected  areas  NOT  specified 
in  paragraph  (b)(l)(ii)  to  detect  cracks  or 
corrosion  of  bonded  skin  panels. 

(ii)  Perform  a  detailed  inspection  to  detect 
cracks  or  corrosion  of  bonded  skin  panels  at 
all  stringers,  window  belts,  lap  joints,  and 
butt  splice  joints. 

(2)  Within  50,000  flight  cycles  after 
replacement  of  the  bonded  skin  panel,  but 
after  the  accumulation  of  4,500  flight  cycles 
after  such  replacement;  or  within  20,000 
flight  cycles  after  the  effective  date  of  this 
AD;  whichever  occurs  later;  accomplish 
paragraphs  (b)(2)(i)  and  (b)(2)(ii)  of  this  AD. 
Accomplishment  of  the  requirements  of 
paragraphs  (b)(2)(i)  and  (b)(2Kii)  of  this  AD 
constitutes  terminating  action  for  the 
repetitive  inspection  requirement  of 
paragraph  (b)(1)  of  this  AD. 

(i)  For  "Zone  A"  areas  (as  defined  in  the 
Accomplishment  Instructions  and  Figure  2  of 
the  service  bulletin):  Perform  a  one-time 
internal  detailed  inspection  to  detect  cracks 
or  corrosion  of  bonded  skin  panels  or 
delamination  of  the  skin  doublers  horn  the 
bonded  skin  panels. 

(ii)  For  "Zone  B"  areas  (as  defined  in  the 
Accomplishment  Instructions  and  Figure  2  of 
the  service  bulletin):  Perform  an  internal  or 
external  ultrasonic  inspection  to  detect 
cracks  or  corrosion  of  bonded  skin  panels,  or 
delamination  of  the  skin  doublers  from  the 
bonded  skin  panels. 

Corrective  Actions 

(c)  If  any  crack,  corrosion,  or  delamination 
is  detected  during  any  inspection  required  by 
paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight,  accomplish  the  actions 
required  by  either  paragraph-(c)(l)  or  (c)(2)  of 
this  AD. 

(1)  Replace  the  cracked, ■eorroded,  or 
delaminated  skin  panel  with  a  new  or 
serviceable  skin  panel  manufactiu-ed  by 
Boeing  on  or  after  April  1, 1997,  in 
accordance  with  Figure  2  and  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-53-1179.  Revision  2, 
dated  October  25,  2001. 


(2)  Accomplish  corrective  actions 
(including  additional  inspections  and 
repairs)  in  accordance  with  Figure  2  and  the 
"Delamination  and  Crack  Repair"  section  of 
the  Accomplishmsnt  Instructions  of  Boeing 
Service  Bulletin  737-53-1179,  Revision  2, 
dated  October  25.  2001,  except  as  provided 
by  paragraph  (d)  of  this  AD. 

Exception  to  Repair  Procedures 

(d)  Where  Boeing  Service  Bulletin  737-53- 
1179,  Revision  2,  dated  October  25.  2001, 
specifies  that  repair  of  a  cracked,  corroded, 
or  delaminated  skin  panel  is  to  be 
accomplished  in  accordance  with 
instructions  received  from  Boeing,  this  AD 
requires  that  the  repair  be  accomplished  in 
accordance  with  a  method  approved  by  the 
Manager,,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA;  or  in  accordance  with  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company 
Designated  Engineering  Representative  who 
has  been  authorized  by  the  Manager.  SeattJe 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  ACO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

Operator's  Equivalent  Procedures 

(e)  Where  Boeing  Service  Bulletin  737-53- 
1179,  Revision  2,  dated  October  25,  2001, 
specifies  that  the  inspections  required  by  this 
AD  may  be  accomplished  in  accordance  with 
an  "equivalent"  procedure,  the  inspections 
must  be  accomplished  in  accordance  with 
the  chapter  of  the  Boeing  737  Nondestructive 
Test  Manual  specified  in  the  service  bulletin. 

Credit  for  Actions  Accomplished  Previously 

(f)  Where  the  service  bulletin  refers  to 
specific  sections  of  the  Boeing  737  Structural 
Repair  Manual  (SRM)  for  repair  instructions, 
repairs  accomplished  before  the  effective 
date  of  this  AD  per  those  SRM  sections 
eliminate  the  requirement  to  do  the 
inspections  required  by  this  proposed  AD  for 
the  repaired  area  only. 

(g)  Internal  detailed  inspections  of  "Zone 
A"  skin  panels  accomplished  before  the 
effective  date  of  this  AD  in  accordance  with 
the  original  issue  of  Boeing  Service  Bulletin 
737-53-1179,  dated  June  22,  1995,  or 
Revision  1,  dated  September  30, 1999,  are 
acceptable  for  compliance  with  paragraph 
(a)(2)(i)  of  this  AD,  provided  that  they  were 
accomplished  after  the  accumulation  of  4,500 
total  flight  cycles. 

(h)  Inspections  accomplished  per  the 
Corrosion  Prevention  and  Control  Program 
established  by  AD  90-25-01,  amendment  39- 
6789,  are  acceptable  for  compliance  with  the 
external  general  visual  inspections  of  "Zone 
A"  skin  panels*  required  by  paragraphs 
fa)(l)(i)  and  (b)(l)(i)  of  this  AD,  provided  that 
the  inspections  are  accomplished  within  the 
applicable  compliance  times  specified  in 
paragraphs  (a)  and  (b)  of  this  AD. 


Alternative  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  5ieir  requests 
through  an  appropriate  FAA  Principal 
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Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(j)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  June  26. 
2003. 

Ali  Bahrami. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  03-16693  Filed  7-1-03;  8:45  am] 
BILLING  CODE  4910-1 3-P 


PEACE  CORPS 

22  CFR  Part  303 

Procedures  for  Disclosure  of 
Information  Under  the  Freedom  of 
Information  Act 


AGENCY:  Peace  Corps. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Peace  Corps  is  proposing 
to  review  its  regulations  on  the  Freedom 
of  Information  Act  (FOIA)  to  implement 
the  1996  amendments  to  the  FOIA 
regarding  electronic  records,  time  limits, 
and  standards  for  processing  requests 
for  records.  In  addition,  revisions  are 
proposed  to  incorporate  procedures  for 
Office  of  Inspector  General  (OIG) 
records.  Provisions  are  also  added 
describing  the  availability  of  Peace 
Corps  records  in  the  Federal  Register 
and  the  agency's  electronic  reading 
room.  Finally,  provisions  are  added  that 
set  out  procedures  for  responding  to  a 
subpoena. 

DATES:  Comments  must  be  received  by 
August  1,  2003. 

ADDRESSES:  Comments  should  be 
submitted  to  Tyler  S.  Posey,  General 
Counsel,  Office  of  the  General  Counsel, 
8th  Floor,  1111  20th  Street,  NW., 
Washington,  DC  20526. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  B.  Glasow,^  Associate  General 
Counsel,  202-692-2150. 
SUPPLEMENTARY  INFORMATION: 

Background.  This  rule  proposes  to 
substantially  revise  the  Peace  Corps' 
FOIA  regulation  to  implement  the  1996 
amendments  to  the  FOIA  regarding 
electronic  records,  time  limits,  and 
standards  for  processing  requests  for 
records.  See  "Electronic  Freedom  of 


Information  Act  Amendments  of  1996." 
Pub.  L.  104-231.  It  also  adds  procedures 
for  OIG  records  and  describes  the 
availability  of  Peace  Corps  records  in 
the  Federal  Register  and  the  agency's 
publig  reading  room.  Finally,  provisions 
are  added  that  set  out  procedures  for 
responding  to  a  subpoena.  This  rule  is 
based  on  guidelines  issued  by  the 
Department  of  Justice's  (DOJ)  Office  of 
Information  and  Privacy  and  DOJ's 
FOIA  rule.  A  section-by-section  analysis 
follows. 

Section-by-Section  Analysis 

Section  303.1    Purpose 

The  purpose  of  this  part  is  to  provide 
rules  and  procedures  for  making  Peace 
Corps  records,  including  electronic 
records, -available  to  the  public  luider 
the  Freedom  of  Information  Act,  5 
U.S.C.  552.  The  language  of  this  section 
is  revised  to  reflect  the  broader  scope  of 
the  rule,  which  now  includes  provisions 
on  electronic  records  and  the 
availability  of  Peace  Corps  records  in 
the  Federal  Register  and  the  agency's 
electronic  reading  room. 

Section  303.2    Definitions 

This  section  is  revised  by  deleting 
outdated  definitions  and  by  including 
definitions  located  elsewhere  in  the 
current  rule.  The  definitions  of  the 
terms  related  to  the  charging  of  fees  are 
based,  as  required  under  the  FOIA,  on 
an  Office  of  Management  and  Budget 
(OMB)  guidance.  See  52  FR  10012 
(March  27,  1987)  and  53  FR  651-6154 
(March  1,  1988). 

Section  303.3    Policy 

This  new  section  sets  out  the  policy 
of  the  Peace  Corps  regarding  its 
compliance  with  the  FOIA. 

Section  303.4    Records  Published  in  the 
Federal  Register 

This  new  section  describes  the  Peace 
Corps'  process  for  complying  with  Sec. 
552(a)(1)  of  FOIA,  which  requires  each 
agency  to  currently  publish  in  the 
Federal  Register  for  the  guidance  of  the 
public  a  range  of  basic  information 
regarding  its  structure  and  operations, 
including  information  on  the  agency's 
organization,  function,  procedural  and 
substantive  rules,  and  general 
statements  of  policy.  The  Peace  Corps 
complies  with  this  requirement  by 
annually  publishing  such  information  in 
the  United  States  Government  Manual, 
a  special  publication  of  the  Federal 
Register. 

Section  303.5    Public  Reading  Room 

This  is  a  new  section  which  sets  out 
the  process  by  which  the  Peace  Corps 
implements  Section  552(a)(2)  of  the 


FOIA  which  requires  agencies  to 
maintain  a  public  reading  room  where 
certain  Peace  Corps  records  must  be 
made  available  to  the  public  for 
inspection  and  copying.  Reading  room 
records  generally  include  final  opinions 
and  orders,  statements  of  policy  and 
interpretations  adopted  by  the  Peace 
Corps  that  are  not  published  in  the 
Federal  Register  and  administrative 
staff  manuals  and  instructions  that 
affect  the  public.  A  new  category  of 
reading  room  records  includes  any 
record  provided  pursuant  to  a  public 
request  for  records  that  is  determined  by 
the  Peace  Corps  to  be  subject  to  multiple 
subsequent  requests  ("subsequent 
request  records").  For  example,  the 
Federal  Btireau  of  Investigation  has 
identified  its  records  on  Elvis  Presley, 
Marilyn  Monroe,  Elliot  Ness,  Jackie 
Robinson  and  Will  Rodgers  as 
subsequent  request  records. 

The  use  of  the  term  "will  be  made 
available"  in  paragraph  (b)  is  intended 
to  clarify  that  certain  public  reading 
room  records  will  normally  be 
maintained  in  the  public  reading  room, 
while  others  will  normally  be  kept  in 
close  proximity  elsewhere  in  Peace 
Corps  headquarters.  In  response  to  a 
request,  any  records  kept  in  close 
proximity  will  be  made  available  for 
inspection  and  copjring  in  the  public 
reading  room. 

Paragraph  (c)  describes  the 
protections  from  public  disclosure  that 
may  apply  to  certain  reading  room 
records  and  the  process  the  Peace  Corps 
will  use  to  edit  or  delete  protected 
information. 

Paragraph  (d)  provides  that  reading 
room  records  created  by  the  Peace  Corps 
after  November  1,  1996,  and  an  index  of 
such  records,  will  be  made  available 
electronically.  The  Peace  Corps  is  in  the 
process  of  identifying  such  records  and 
converting  them  to  electronic  form.  As 
they  are  so  identified  and  converted, 
they  will  be  made  available 
electronically  in  the  public  reading 
room. 

Paragraph  (e)  provides  that  the  Peace 
Corps  will  made  most  of  its  electronic 
public  reading  room  records  available 
on  its  public  Web  site. 

Section  303.6    Procedures  for  Use  of 
Public  Reading  Room 

This  section  describes  the  process  by 
which  a  member  of  the  public  may 
inspect  and  copy  public  reading  room 
records.  Persons  interested  in  using  the 
public  reading  room  shall  make 
arrangements  with  the  FOIA  Office 
ahead  of  time  to  facilitate  their  access  to 
the  requested  information. 
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Section  303.7    Index  of  Records 

The  FOIA  requires  the  Peace  Corps  to 
maintain  and  make  available  an  index  of 
reading  room  records.  This  section 
clarifies  that  the  index  the  Peace  Corps 
maintains  will  be  made  available  in  the 
public  reading  room  and  on  Peace 
Corps'  Web  site. 

Section  303.8    Requests  for  Records 

The  category  of  FOIA  records  that  is 
most  famihar  to  the  public  are  records 
required  to  be  made  available  by  the 
Peace  Corps  upon  request  by  a  person, 
unless  they  are  exempt  from  mandatory 
disclosure  under  any  of  the  FOIA 
exemptions.  Such  records  generally 
include  information  created,  obtained 
and/or  used  by  the  Peace  Corps  in  the 
performance  of  its  statutory  mission. 
This  category  of  records  does  not 
include  public  reading  room  records  or 
records  published  in  the  Federal 
Register. 

This  section  sets  out  the  process  by 
which  the  Peace  Corps  makes  such 
records  available.  For  example,  it  sets 
out  the  time  limits  imposed  by  the 
FOIA,  establishes  standards  and  a 
process  for  providing  expedited 
treatment  for  requests  and  includes 
provisions  on  OIG  records,  in 
recognition  of  the  establishment  of  an 
OIG  at  the  Peace  Corps.  It  also  clarifies 
that  the  Peace  Corps  is  not  required  to 
create  a  dociunent  or  perform  research 
to  satisfy  a  request. 


Section  303.9    Exemptions  for 
Withholding  Records 

This  section  delineates  in  paragraph 
(a)  the  exemptions  that  protect  certain 
records  from  mandatory  disclosure.  All 
of  the  exemptions  in  this  section  are 
based  on  the  FOIA.  although  not  all 
FOIA  exemptions  are  included  in  this 
rule,  because  certain  exemptions  are  not 
currently  and  are  unlikely  to  be 
applicable  to  the  Peace  Corps.  Paragraph 
fb)  explains  the  process  by  which  the 
Peace  Corps  will  redact  protected 
information  from  information  that  must 
be  made  available  to  the  requester. 
Under  the  1996  amendments  to  the 
FOIA.  the  Peace  Corps  must  indicate  the 
amount  and  location  of  redacted 
material,  if  technically  feasible,  unless 
such  action  would  harm  the  interest 
protected  by  the  applicable  exemption. 
This  section  also  includes  provisions 
that  implement  Executive  Order  12.600. 
which  requires  each  agency  to  notify  a 
person  who  has  submitted  records 
containing  confidential  business 
information  to  the  Peace  Corps  when 
the  agency  receives  a  request  for  such 
records,  and  to  provide  the  submitter  an 
opportunity  to  object  to  disclosure. 


Section  303.10    Responsibilities  and 
Authorities 

This  section  identifies  the  officials 
within  the  Peace  corps  authorized  to 
grant  or  deny  requests  foe  records  and 
to  decide  appeals.  It  also  establishes  a 
process  for  dealing  with  law 
enforcement  and  classified  information 
and  records  received  by  the  Peace  Corps 
from  other  agencies. 

Section  303.11    Denials 

This  section  describes  what 
constitutes  a  denial  of  records  and  the 
process  for  denying  a  request  for 
records. 

Section  303.12    Appeals 

This  section  describes  the  process  by 
which  a  person  may  appeal  a  denial. 
Appeals  of  denials  made  by  the  OIG  are 
forwarded  by  the  FOLIA  Officer  to  the 
OIG  for  processing. 

Section  303.13    Fees 

This  section  describes  the  authority  of 
the  Peace  Corps  to  charge  or  waive  fees 
for  its  costs  in  responding  to  FOIA 
requests.  It  includes  the  standards 
established  under  FOLA  for  determining 
whether  a  requester  qualifies  for  a  fee- 
waiver  and  sets  out  a  schedule  of  fees 
applicable  to  the  various  types  of 
requesters.  It  also  provides  the  Peace 
Corps  with  discretion  to  charge  interest 
to  requesters  who  fail  to  pay  thefr  fees 
and  to  requesters  is  attempting  to  break 
a  request  into  a  series  of  requests  for  the 
purpose  of  evading  the  assessment  of 


Section  303.14    Procedures  for 
Responding  to  a  Subpoena 

This  section  sets  forth  the  procedures 
to  be  followed  when  a  subpoena,  order 
or  other  demand  is  issued  in  a 
proceeding  in  which  the  Peace  Corps  is 
not  a  party.  Paragraph  (a)  of  this  section 
details  the  types  of  demands  subject  to 
these  procedures.  Paragraph  (h)  of  this 
section  explains  that  employees  are  not 
to  disclose  information  without 
approval  of  the  Office  of  General 
Counsel,  and  it  is  the  General  Counsel 
or  designee,  together  with  consultation 
from  other  Agency  officials,  including 
the  Agency's  FOIA  Officer,  who  makes 
all  determinations  with  respect  to 
demands  discussed  herein.  Paragraph 
(c)(1)  identifies  generally  two  of  the 
factors  that  should  be  considered  in 
deciding  whether  to  make  disclosures. 
These  are,  however,  only  a  couple  of  the 
considerations,  as  the  factors  relevant  to 
a  particular  demand  may  vary  widely 
with  the  nature  of  the  demand. 
Paragraph  (c)(2)  specifically  identifies 
certain  circumstances  in  which 
disclosure  will  not  be  made  by  the 


Peace  Corps.  These  standards,  in 
essence,  identify  several  widely 
acknowledged  areas  of  privilege  that  are 
most  relevant  to  Peace  Corps.  They  are 
intended  to  be  compatible  with  the 
exemptions  from  mandatory  disclosiue 
provided  by  the  Freedom  of  hiformation 
Act.  the  Privacy  Act.  and  other  relevant 
guidelines. 

The  OIG  has  independent  subpoena 
authority  under  die  IG  Act  of  1978.  as 
amended.  The  OIG  will  follow  these 
procedures  and  they  will  be 
implemented  by  appropriate  OIG  staff. 

Executive  Order  12866 

This  regulation  has  been  determined 
to  be  non-significant  within  the 
meaning  of  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Peace  Corps  Director,  in 
accordance  with  the  Regulatory 
Flexibility  Act.  (5  U.S.C.  605).  has 
reviewed  this  regidation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Under  the  Freedom  of 
Information  Act,  agencies  may  recover 
only  the  direct  costs  of  searching  for, 
reviewing,  and  duplicating  the  records 
processed  for  requesters.  Thus,  fees 
assessed  by  the  Peace  corps  are 
nominal.  Fiuther,  the  "small  entities" 
that  make  FOIA  requests,  as  compared 
with  individual  requesters  and  other 
requesters,  are  relatively  few  in  number. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditme  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
govermnents.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

List  of  Subjects  in  22  CFR  Part  303 

Freedom  of  information. 

For  reasons  set  out  in  the  preamble, 
the  Peace  Corps  proposes  to  revise  part 
303  as  follows: 

PART  303— PROCEDURES  FOR 
DISCLOSURE  OF  INFORMATION 
UNDER  THE  FREEDOM  OF 
INFORMATION  ACT 

dOC> 

303.1  Purpose. 

303.2  Definitions. 

303.3  Policy. 

303.4  Records  published  in  the  Federal 


303.5    Public  reading  room. 
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303.6  Procedures  for  use  of  public  reading 
room. 

303.7  Index  of  records. 

303.8  Requests  for  records. 

303.9  Exemptions  for  withholding  records. 

303.10  Responsibilities  and  authorities. 

303.11  Denials. 

303.12  Appeals. 

303.13  Fees. 

303.14  Procedures  for  responding  to  a 
subpoena. 

Authority:  5  U.S.C.  552;  22  U.S.C.  2501,  et. 
seq. :E.O.  12137;  E.O.  12600. 

§  303.1    Purpose. 

This  part  sets  out  the  rules  and 
procedures  the  Peace  Corps  follows  in 
making  records  available  to  the  public 
under  the  Freedom  of  Information  Act 
(FOIA). 

§  303.2    Definitions. 
As  used  in  this  part — 

(a)  Commercial  use  request  mea^s  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made.  In  determining  whether  a 
requester  has  made  a  commercial  use 
request,  the  Peace  Corps  will  look  to  the 
use  to  which  a  requester  will  put  the 
documents  requested.  When  the  Peace 
Corps  has  reasonable  cause  to  doubt  the 
requester's  stated  use  of  the  records 
sought,  or  where  the  use  is  not  clear 
from  the  request  itself,  it  will  seek 
additional  clarification  before  assigning 
the  request  to  a  category. 

(b)  Duplication  means  the  process  of 
making  a  copy  of  a  record  requested 
pursuant  to  this  part.  Such  copies  can 
take  the  form  of  paper  copy,  microform, 
audio-visual  materials,  or  machine 
readable  electronic  documents,  among 
others. 

(c)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  an 
institution  of  undergraduate  or  graduate 
higher  education,  or  an  institution  of 
professional  or  vocational  education 
which  operates  a  program  or  programs 
of  scholarly  research. 

(d)  Non-commercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis 
and  which  is  operated  solely  for  the 
purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry. 

(e)  OIG  records  means  those  records 
as  defined  generally  in  this  section 
which  originated  with  or  are  in  the 
possession  and  control  of  the  Office  of 
Inspector  General  (OIG)  of  the  Peace 
Corps  which  have  been  compiled  for 
law  enforcement,  audit,  and 


investigative  functions  and/or  any  other 
purpose  authorized  under  the  IG  Act  of 
1978,  as  amended. 

(f)  Records  means  books,  papers, 
maps,  photographs,  or  other 
documentary  m'aterials,  regardless  of 
whether  the  format  is  physical  or 
electronic,  made  or  received  by  the 
Peace  Corps  in  connection  with  the 
transaction  of  Peace  Corps'  business  and 
preserved  by  the  Peace  Corps  as 
evidence  of  the  organization,  functions, 
policies,  decisions,  procedures, 
operations,  or  other  activities  of  the 
Peace  Corps,  or  because  of  the 
informational  value  of  data  in  them.  The 
term  does  not  include,  inter  alia,  books, 
magazines,  or  other  materials  acquired 
solely  for  library  purpose,  or  that  are 
otherwise  publicly  available. 

(g)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  public.  The  term  "news"  means 
information  that  is  about  current  events 
or  that  would  be  of  current  interest  to 
the  public.  Examples  of  news  media 
entities  include  television  or  radio 
stations  broadcasting  to  the  public  at 
large  and  publishers  of  periodicals  (but 
only  in  those  instances  when  they  can 
qualify  as  disseminators  of  "news")  who 
make  their  products  available  for 
purchase  or  subscription  by  the  general 
public.  These  examples  are  not  intended 
to  be  all-inclusive.  Moreover,  as 
traditional  methods  of  news  delivery 
evolve  (e.g.,  electronic  dissemination  of 
newspapers  through 
telecommunications  services),  such 
alternative  media  would  be  included  in 
this  category.  In  the  case  of  "freelance" 
journalists,  they  will  be  regarded  as 
working  for  a  news  organization  if  they 
can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it. 

(h)  Review  means  the  process  of 
examining  a  document  located  in 
response  to  a  request  to  determine 
whether  any  portion  of  such  document 
is  exempt  from  disclosure.  It  also 
includes  processing  any  such  document 
for  disclosure.  Review  does  not  include 
time  spent  resolving  general  legal  or 
policy  issues  regarding  the  application 
of  exemptions. 

(i)  Search  means  the  process  of 
looking  for  and  retrieving  records  that 
are  responsive  to  a  request  for  records. 
It  includes  page-by-page  or  line-by-line 
identification  of  material  within 
dociiments  and  also  includes  reasonable 
efforts  to  locate  and  retrieve  information 
from  records  maintained  in  electronic 
form  or  format.  Searches  may  be 
conducted  manually  or  by  automated 


means  and  v^rill  be  conducted  in  the 
most  efficient  and  least  expensive 
manner.  If  the  Agency  cannot  identify 
the  requested  records  after  a  2  hour 
search,  it  can  determine  that  the  records 
were  not  adequately  described  and  ask 
the  requester  to  provide  a  more  specific 
request. 

§303.3    Policy. 

The  Peace  Corps  will  make  its  records 
concerning  its  operations,  activities,  and 
business  available  to  the  public 
consistent  with  the  requirements  of  the 
FOIA.  Records  exempt  from  disclosure 
imder  the  FOIA  may  be  made  available 
at  the  discretion  of  the  Peace  Corps. 

§303.4    Records  published  in  tt>e  Federal 
Register. 

The  Peace  Corps  publishes  its  notices 
and  substantive  regulations  in  the 
Federal  Register.  It  also  publishes 
information  on  its  basic  structure  and 
operations  necessary  to  inform  the 
public  how  to  deal  effectively  with  the 
Peace  Corps  in  the  United  Statement 
Government  Manual,  a  special 
publication  of  the  Federal  Register.  The 
Peace  Corps  will  make  reasonable 
efforts  to  currently  update  such 
information,  which  includes 
information  on  Peace  Corps'  location 
and  functions,  and  how  the  public  may 
obtain  information  of  forms,  or  make 
submittals  or  requests.  The  Peace  Corps' 
published  regulations  are  at  22  CFR 
parts  301  et  seq. 

§305.5    Public  reading  room. 

(a)  The  Peace  Corps  will  maintain  a 
public  reading  room  at  its  headquarters 
at  1111  20th  Street,  NW..  Washington. 
DC  20526.  This  room  will  be  supervised 
and  will  be  open  to  the  public  during 
Peace  Corps'  regular  business  hours  for 
inspecting  and  copying  records 
described  in  paragraph  (b)  of  this 
section. 

(b)  Subject  to  the  limitation  stated  in 
paragraph  (c)  of  this  section,  the 
following  records  will  be  made  available 
in  the  public  reading  room: 

(1)  All  final  public  opinions, 
including  concurring  and  dissenting 
opinions;  and  orders  issued  in  the 
adjudication  of  cases  that  involve  the 
Peace  Corps; 

(2)  Statements  of  policy  and 
interpretations  adopted  by  the  Peace 
Corps  that  are  not  published  in  the 
Federal  Register. 

(3)  Administrative  staff  manuals  and 
instructions  to  the  staff  that  affect  the 
public; 

(4)  Copies  of  records,  regardless  of 
form  or  format,  released  to  any  person 
in  response  to  a  public  request  for 
records  which  the  Peace  Corps 
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determines  are  likely  to  become  subject 
to  subsequent  requests  for  substantially 
the  same  records,  and  a  general  index  of 
such  records; 

(5)  The  index  required  by  §  303.7  and 

(6)  Other  records  the  Peace  Corps  has 
determined  are  of  general  interest  to 
members  of  the  public  in  understanding 
activities  of  the  Peace  Corps  or  in 
dealing  with  the  Peace  Corps  in 
connection  with  those  activities. 

(c)  Certain  records  otherwise  required 
by  FOIA  to  be  available  in  the  public 
reading  room  may  be  exempt  from 
mandatory  disclosure  pursuant  to  Sec. 
552Cb)  of  the  FOIA.  Such  records  will 
not  be  made  available  in  the  public 
reading  room.  Other  records  maintained 
in  the  public  reading  room  may  be 
edited  by  the  deletion  of  identifying 
details  concerning  individuals  to 
prevent  a  clearly  unwarranted  invasion 
of  personal  privacy.  In  such  cases,  the 
record  shall  have  attached  to  it  an 
explanation  of  the  deletion.  The  extent 
of  the  deletion  shall  be  indicated,  unless 
doing  so  would  harm  an  interest 
protected  by  the  exemption  under 
which  the  deletion  is  made.  If 
technically  feasible,  the  extent  of  the 
deletion  shall  be  indicated  at  the  place 
in  the  record  where  the  deletion  was 
made. 

(d)  Electronic  reading  room.  Records 
required  by  the  FOIA  to  be  maintained 
and  made  available  in  the  public 
reading  room  created  by  the  Peace  Corps 
on  or  after  November  1, 1996,  shall  be 
made  electronically. 

(e)  Most  electronic  public  reading 
room  records  will  also  be  made  avaiable 
to  the  public  on  the  Peace  Corps  Web 
site  at  http://www.peacecorps.gov. 


§  303.6    Procedures  for  use  of  public 
reading  room. 

Any  member  of  the  public  may 
inspect  or  copy  records  described  in 
§  303.5(b)  in  the  public  reading  room 
during  regular  business  hours.  Because 
it  will  sometimes  be  impossible  to 
produce  records  or  copies  of  records  on 
short  notice,  a  person  who  wishes  to 
inspect  or  copy  records  shall  arrange  a 
time  in  advance,  by  telephone  or  letter 
request  made  to  the  Peace  Corps  FOIA 
Officer.  Persons  submitting  requests  by 
telephone  will  be  notified  whether  a 
written  request  would  be  advisable  to 
aid  in  the  identification  and  expeditious 
processing  of  the  records  sought. 
Written  requests  should  identify  the 
records  sought  in  the  manner  described 
in  §  303.8(b)  and  should  request  a 
specific  date  for  inspecting  the  records. 
The  requester  will  be  advised  as 
promptly  as  possible  if,  for  any  reason, 
it  may  not  be  possible  to  make  the 


records  sought  available  on  the  date 
requested. 

§303.7    Index  of  racortto. 

The  Peace  Corps  will  maintain  a 
current  index  identifying  any  matter 
within  the  scope  of  §  303.4  or 
§  303.5(b)(1)  through  (5).  The  index  wiU 
be  maintained  and  made  available  for 
public  inspection  and  copying  at  the 
Peace  Corps'  headquarters  in 
Washington,  DC.  The  cost  of  a  copy  of 
the  index  will  not  exceed  the  standard 
charge  for  duplication  set  out  in 
§  303.13(e).  The  Peace  Corps  will  also 
make  the  index  available  on  its  Public 
Web  site. 


§303.8    Request  for  records. 

(a)  Except  for  records  required  by  the 
FOIA  to  be  published  in  the  Federal 
Register  or  to  be  made  available  in  the 
public  reading  room,  Peace  Corps 
records  will  be  made  promptly 
available,  upon  request,  to  any  person  in 
accordance  with  this  section,  unless  it  is 
determined  that  such  records  should  be 
withheld  and  are  exempt  from 
mandatory  disclosure  under  the  FOIA. 

(b)  Request.  Requests  for  records 
under  this  section  shall  be  made  in 
writing,  shall  include  the  signature  of 
the  requester,  and  the  envelope  and  the 
letter  shall  be  clearly  marked  "Freedom 
of  hiformation  Request."  No  e-mail 
requests  wall  be  accepted.  All  such 
requests  shall  be  addressed  to  the  FOIA 
Officer.  Request  by  letter  shall  use  the 
address  given  in  §  303.5(a).  Any  request 
not  marked  and  addressed  as  specified 
in  this  paragraph  will  be  so  marked  by 
Peace  Corps  personnel  as  soon  as  it  is 
property  identified,  and  will  be 
forwarded  immediately  to  the  FOIA 
Officer.  A  request  improperly  addressed 
will  not  be  deemed  to  have  been 
received  for  purposes  of  the  time  period 
set  out  in  paragraph  (i)  of  this  section 
until  it  has  been  received  by  the  FOIA 
Officer.  Upon  receipt  of  an  improperly 
addressed  request,  the  FOIA  Officer 
shall  notify  the  requester  of  the  date  on 
which  the  time  period  began.  The 
request  shall  be  stamped  "received"  on 
the  date  it  is  received  by  the  FOIA 
Office. 

(c)  A  request  must  reasonably 
describe  the  records  requested  so  that 
employees  of  the  Peace  Corps  who  are 
famihar  with  the  subject  area  of  the 
request  are  able,  with  a  reasonable 
amount  of  effort,  to  determine  which 
particular  records  are  within  the  scope 
of  the  request.  If  it  is  determined  that  a 
request  does  not  reasonably  describe  the 
records  sought,  the  requester  shall  be  so 
informed  and  provided  an  opportunity 
to  confer  with  Peace  Corps  personnel  in 
order  to  attempt  to  reformulate  the 


request  in  a  manner  that  will  meet  the 
needs  of  the  requester  and  the 
requirements  of  this  paragraph.  If  the 
Agency  cannot  identify  the  requested 
records  after  a  2  hour  search,  it  can 
determine  that  the  records  were  not 
adequately  described  and  ask  the 
requester  to  provide  a  more  specific 
request. 

(d)  To  facilitate  the  location  of  records 
by  the  Peace  Corps,  a  requester  should 
try  to  provide  the  following  kinds  of 
information,  if  known: 

(1)  The  specific  event  or  action  to 
which  the  records  refers; 

(2)  The  unit  or  program  of  the  Peace 
Corps  which  may  be  responsible  for  or 
may  have  produced  the  record; 

(3)  The  date  of  the  record  or  the  date 
or  period  to  which  it  refers  or  relates; 

(4)  The  type  of  record,  such  as  an 
application,  particular  form,  a  contract, 
or  a  report; 

(5)  Personnel  of  the  Peace  Corps  who 
may  have  prepared  or  have  knowledge 
of  the  record;  of 

(6)  Citations  to  newspa[}ers  or 
publications  which  have  referred  to  the 
record. 

(e)  The  Peace  Corps  is  not  required  to 
create  a  record  or  to  perform  research  to 
satisfy  a  request. 

(f)  Any  request  for  a  waiver  or 
reduction  of  fees  should  be  included  in 
the  FOIA  request,  and  any  such  .request 
should  indicate  the  grounds  for  a  waiver 
or  reduction  of  fees,  as  set  out  in 

§  303.13(f).  The  Peace  Corps  shall 
respond  to  such  request  as  promptly  as 
possible. 

(g)  Format.  The  Peace  Corps  will 
provide  records  in  the  form  or  format 
indicated  by  the  requester  to  the  extent  ' 
such  records  are  readily  reproducible  in 
the  requested  form  or  format. 

(h)  Initial  response/delays.  (1)  The 
FOIA  Officer,  upon  request  for  any 
records  made  in  accordance  with  this 
section,  except  in  the  case  of  a  request 
for  OIG  records,  shall  make  an  initial 
determination  of  whether  to  comply 
with  or  deny  such  request  and  dispatch 
such  determination  to  the  requester 
within  20  business  days  after  receipt  of 
such  request,  except  for  unusual 
circumstances,  in  which  case  the  time 
limit  may  be  extended  for  up  to  10 
business  days  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
such  extension  and  the  date  on  which 
a  determination  is  expected  to  be 
dispatched. 

(2)  If  the  FOIA  Officer  determines  that 
a  request  or  portion  thereof  is  for  OIG 
records,  the  FOIA  Officer  shall  promptly 
refer  the  request  or  portion  thereof  to 
the  OIG  and  send  notice  of  such  referral 
to  the  requester.  In  such  case,  the  OIG 
FOIA  Officer  shall  make  an  initial 
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determination  of  whether  to  comply 
with  or  deny  such  request  and  dispatch 
such  determination  to  the  requester 
within  20  business  days  after  receipt  of 
such  request,  except  for  unusual 
circumstances,  in  which  case  the  time 
limit  may  be  extended  for  up  to  10 
business  days  by  written  notice  to  the 
requester  setting  forth  the  reasons  for 
such  extension  and  the  date  on  which 
a  determination  is  expected  to  be 
dispatched.  If  for  any  reason,  a  request 
for  Agency  information  goes  directly  to 
the  OIG  rather  than  through  the  FOIA 
Officer,  the  OIG  shall  provide  notice  to 
the  FOIA  Officer  of  its  receipt  of  the 
request.  The  FOIA  Office  and  the  OIG 
should  normally  consult  with  each 
other  whenever  they  receive  requests  for 
the  same  or  similar  records. 

(3)  Unusual  circumstances.  As  used 
in  this  part,  "unusual  circiunstances" 
are  limited  to  the  following,  but  only  to 
the  extent  reasonably  necessary  for  the 
proper  processing  of  the  particular 
request: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  components 
or  locations  that  are  separate  from  the 
office  processing  the  request; 

(ii)  The  need  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  deman/ied  in 
a  single  request;  or 

(iii)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
spefed,  with  another  agency  or 
organization.having  a  substantial 
interest  in  the  determination  of  the 
request  or  among  two  or  more 
components  of  the  Peace  Corps  having 
a  substantial  subject  matter  interest 
therein. 

(j)  If  a  request  is  particularly  broad  or 
complex  so  that  it  cannot  be  completed 
within  the  time  periods  stated  in 
paragraph  (h)  of  this  section,  the  Peace 
Corps  may  ask  the  requester  to  narrow 
the  request  or  agree  to  an  additional 
delay. 

(kj  When  no  determination  can  be 
dispatched  within  the  applicable  time 
limit,  the  FOIA  Officer  or  the  OIG  FOIA 
Officer  shall  inform  the  requester  of  the 
reason  for  the  delay,  the  date  on  which 
a  determination  may  be  expected  to  be 
dispatched,  and  the  requester's  right  to 
treat  the  delay  as  a  denial  and  to  appeal 
to  the  Associate  Director  for  the  Ofiice 
of  Management  or  the  Inspector  General, 
in  accordance  with  §  303.12.  If  no 
determination  has  been  dispatched  by 
the  end  of  the  20-day  period,  or  the  last 
extension  thereof,  the  requester  may 
deem  the  request  denied,  and  exercise  a 
right  of  appeal  in  accordance  with 
§  303.12.  The  FOIA  Officer  or  the  OIG 
FOIA  Officer  may  ask  the  requester  to 


forego  an  appeal  until  a  determination 
is  made. 

(1)  After  it  has  been  determined  that 
a  request  will  be  granted,  the 
responsible  official  will  act  with  due 
diligence  in  providing  a  prompt 
response. 

(m)  Expedited  treatment.  (1)  Requests 
and  appeals  will  be  taken  out  of  order 
and  given  expedited  treatment 
whenever  the  requester  demonstrates  a 
compelling  need.  A  compelling  need 
means: 

(i)  Circumstances  in  which  the  lack  of 
expedited  treatment  could  reasonably  be 
expected  to  pose  an  imminent  threat  to 
the  life  or  physical  safety  of  an 
individual; 

(ii)  An  urgency  to  inform  the  public 
about  an  actual  or  alleged  Peace  Corps 
or  Federal  government  activity  and  the 
request  is  made  by  a  person  primarily 
engaged  in  disseminating  information; 

(iii)  The  loss  of  substantial  due 
process  rights;  or 

(iv)  A  matter  of  widespread  and 
exceptional  media  interest  in  which 
there  exist  possible  questions  about. the 
Peace  Corps'  or  the  Federal 
government's  integrity  which  affect 
public  confidence. 

(2)  A  request  for  expedited  processing 
may  be  made  at  the  time  of  the  initial 
request  for  records  or  at  any  later  time. 
For  a  prompt  determination,  a  request 
for  expedited  processing  must  be 
properly  addressed  and  marked  and 
received  by  the  Peace  Corps  pursuant  to 
paragraph  (b)  of  this  section. 

(3)  A  requester  who  seeks  expedited 
processing  must  submit  a  statement 
demonstrating  a  compelling  need  that  is 
certified  by  the  requester  to  be  true  and 
correct  to  the  best  of  that  person's 
knowledge  and  belief,  explaining  in 
detail  tlie  basis  for  requesting  expedited 
processing. 

(4)  Within  ten  business  days  of  its 
receipt  of  a  request  for  expedited 
processing,  the  FOIA  Officer  or  the  OIG 
FOIA  Officer  shall  decide  whether  to 
grant  the  request  and  shall  notify  the 
requester  of  the  decision.  If  a  request  for 
expedited  treatment  is  granted,  the 
request  shall  be  given  priority  and  shall 
be  processed  as  soon  as  practicable.  If  a 
request  for  expedited  processing  is 
denied,  any  appeal  of  that  decision  shall 
be  acted  on  expeditiously  by  the  Peace 
Corps. 

(5)  Appeeils  shall  be  made  to  the 
Associate  Director  for  the  Office  of 
Management,  who  shall  respond  within 
10  business  days  of  receipt  of  the 
appeal. 


§  303.9    Exemptions  for  withholding 
records. 

(a)  The  Peace  Corps  may  withhold  a 
requested  record  from  public  disclosure 
only  if  the  record  fits  within  one  or 
more  of  the  following  FOIA  exemptions: 

(1)  Matter  specifically  authorized 
under  criteria  established  by  an 
Executive  Order  to  be  kept  secret  in  the 
interest  of  national  defense  or  foreign 
policy  and  is  in  fact  properly  classified 
pursuant  to  such  Executive  Order; 

(2)  Matter  which  is  related  solely  to 
the  internal  personnel  rules  and 
practices  of  the  Peace  Corps; 

(3)  Matter  which  is  specifically 
exempted  from  disclosure  by  statute 
(other  than  exemptions  imder  FOIA  at  5 
U.S.C.  552(b}),  provided  that  such 
statute  requires  that  the  matter  be 
withheld  from  the  public  in  such  a 
manner  as  to  leave  no  discretion  on  the 
issue,  or  establishes  particular  criteria 
for  withholding,  or  refers  to  particular 
types  of  matters  to  be  withheld; 

(4)  Trade  secrets  and  commercial  or 
financial  information  obtained  from  a 
person  and  privileged  or  confidential;" 

(5)  Inter-agency  or  intra-agency 
memoranda  or  letters  which  would  not 
be  available  by  law  to  a  party  other  than 
the  agency  in  litigation  with  the  Peace 
Corps; 

(6)  Personnel  and  medical  files  and 
similar  files,  the  disclosufe  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(7)  Records  or  information  compiled 
for  law  enforcement  purposes  including 
enforcing  the  Peace  Corps  Act  or  any 
other  law,  but  only  to  the  extent  that  the 
production  of  such  law  enforcement 
records  or  information: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforement  proceedings; 

(ii)  Would  deprive  a  person  or  a 
recipient  of  a  right  to  a  fair  trial  or  an 
impartial  adjudication; 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential , 
source,  including  a  State,  local,  or 
foreign  agency  or  authority  or  any 
private  institution  which  furnished 
information  on  a  confidential  basis;  and, 
in  the  case  of  a  record  or  information 
compiled  by  criminal  law  enforcement 
authority  in  the  course  of  a  criminal 
investigation,  information  furnished  by 
a  confidential  source; 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law;  or 
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(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual. 

(o)  In  the  event  that  one  or  more  of  the 
abofve  exemptions  in  paragraph  (a)  of 
this  section  apply,  any  reasonable 
segregable  portion  of  a  record  shall  be 
provided  to  the  requester  after  deletion 
of  the  portions  that  aie  exempt.  The 
amount  of  information  deleted  shall  be 
indicated  on  the  released  portion  of  the 
record,  unless  doing  so  would  harm  the 
interest  protected  by  the  exemption 
under  which  the  deletion  is  made.  If 
technically  feasible,  the  amoimt  of 
infcfrmation  deleted  shall  be  indicated  at 
the  place  in  the  record  where  the 
deletion  is  made.  At  the  discretion  of 
the  Peace  Corps  officials  authorized  to 
grant  or  deny  a  request  for  records,  it 
may  be  possible  to  provide  a  requester 
with: 

(1)  A  simunary  of  information  in  the 
exempt  portion  of  a  record;  or 

(2)  An  oral  description  of  the  exempt 
portion  of  a  record. 

(c)  No  requester  shall  have  a  right  to 
insist  that  any  or  all  of  the  techniques 
in  paragraph  (b)  of  this  section  should 
be  employed  in  order  to  satisfy  a 
request. 

(d)  Records  that  may  be  exempt  from 
disclosiue  pursuant  to  paragraph  (a)  of 
this  section  may  be  made  available  at 
the  discretion  of  the  Peace  Corps. 

(e)  Proprietary  information.  (1)  It  is 
the  policy  of  the  Peace  Corps  to 
withhold  proprietary  information  that 
falls  within  the  protection  of  paragraph 
(a)(4)  of  this  section.  Proprietary 
information  includes  trade  secrets,  or 
commercial  or  financial  information 
obtained  fi-om  a  person,  the  disclosure 
of  which  could  reasonably  be  expected 
to  cause  substantial  competitive  harm. 

(2)  It  is  also  the  policy  of  the  Peace 
Corps  to  give  submitters  of  arguably 
proprietary  information  an  adequate 
opportunity  to  provide  information  to 
the  Peace  Corps  to  establish  that  the 
information  constitutes  protected 
proprietary  information. 

(3)  A  person  submitting  arguably 
proprietary  information  to  the  Peace 
Corps  will  be  notified  in  vmting  by  the 
Peace  Corps  if  there  is  a  FOIA  request 
for  the  information,  unless: 

(i)  The  Peace  Corps  has  already 
decided  that  the  information  should  be 
withheld; 

(ii)  The  information  has  been  lawfully 
published  or  has  been  officially  made 
available  to  the  public;  or 

(iii)  Disclosure  of  the  information  is 
required  by  law.  The  notice  shall  afford 
the  submitted  at  least  ten  business  days 
in  which  to  object  to  the  disclosure  of 
any  requested  information.  Whenever 
the  Peace  Corps  provides  such  notice  to 


the  submitter,  it  shall  also  notify  the 
requester  that  notice  and  an  opportunity 
to  conunent  are  being  provided  to  the 
submitter. 

(4)  A  submitter's  request  for 
protection  for  information  under 
paragraph  (a)(4)  of  this  section  shall: 

(i)  Specifically  identify  the  exact 
material  claimed  to  be  confidential 
proprietary  information; 

(ii)  State  whether  the  information 
identified  has  ever  been  released  to  a 
person  who  is  not  in  a  confidential 
relationship  with  the  submitter; 

(iii)  State  the  basis  for  the  submitter's 
belief  that  the  information  is  not 
commonly  known  or  readily 
ascertainable  by  outside  persons;  and 

(iv)  State  how  release  of  the 
information  would  cause  harm  to  the 
submitter's  competitive  position. 

(5)  The  Peace  Corps  shall  consider  the 
submitter's  objections  and  specific 
grounds  for  non-disclosiue  when 
deciding  whether  to  disclose  the 
information.  If  the  Peace  Corps  decides 
to  disclose  the  information,  it  shall,  to 
the  extent  permitted  by  law,  provide  the 
submitter  at  least  ten  business  days 
notice  of  its  decision  before  the 
information  is  disclosed  and  a  statement 
of  its  reasons  for  not  sustaining  the 
objection  to  disclosure.  Whenever  the 
Peace  Corps  notifies  the  submitter  of  its 
final  decision,  it  shall  also  notify  the 
requester. 

(6)  Whenever  a  FOIA  requester  brings 
suit  seeking  to  compel  disclosure  of 
proprietary  inforination,  the  Peace 
Corps  shall  promptly  notify  the 
submitter. 


whether  the  other  agency  is  better 
qualified  to  decide  whether  the  record 
is  exempt  fi-om  disclosure  and,  if  so, 
whether  it  should  be  disclosed  as  a 
matter  of  discretion.  If  the  Peace  Corps 
determines  it  is  better  qualified  to 
process  the  record  in  response  to  the 
request,  then  it  shall  do  so.  If  the  Peace 
Corps  determines  it  is  not  better 
qualified  to  process  the  request,  it  shall 
either: 


§303.10    Responsibilities  and  authorities. 

(a)  Legal  counsel.  The  General 
Counsel  shall  furnish  legal  advice  to 
Peace  Corps  officials  and  staff  as  to  their 
obligations  under  this  part  and  shall 
take  such  other  actions  as  may  be 
necessary  or  appropriate  to  assure  a 
consistent  and  equitable  application  of 
the  provisions  of  this  part  by  and  within 
the  Peace  Corps. 

(b)  A  uthority  to  grant  or  deny 
requests.  The  FOIA  Officer  is  authorized 
to  grant  or  deny  requests  for  records, 
except  for  OIG  records,  under  this  part. 
The  OIG  FOIA  Officer  is  authorized  to 
grant  or  deny  requests  for  OIG  records 
under  this  part.  The  FOIA  Officer  and 
the  OIG  FOIA  Officer  shall  consuh  with 
each  other  when  a  request  includes  both 
Peace  Corps  and  OIG  records  in  order  to 
ensure  qonsistency  and  lack  of 
duphcation  in  processing  the  request. 

(c)(1)  Recoras  received  from  other 
agencies.  When  the  Peace  Corps 
receives  a  request  for  a  record  in  its 
possession  that  it  has  received  fi-om 
another  agency,  it  shall  determine 


(i)  Consult  vdth  the  other  agency 
before  responding  to  the  request;  or 

(ii)  Refer  the  responsibility  for 
responding  to  the  request  for  the  record 
to  the  other  agency  (but  only  if  the 
agency  is  subject  to  FOIA).  Ordinarily, 
the  agency  that  originated  a  record  will 
be  presumed  to  be  best  able  to 
determine  whether  to  disclose  it 

(2)  Law  enforcement  and  classified 
information.  Notwithstanding  paragraph 
{c)(l)  of  this  section: 

(i)  Whenever  the  Peace  Corps  receives 
a  request  for  a  record  containing 
information  that  relates  to  an 
investigation  of  a  possible  violation  of 
law  that  was  originated  by  another 
agency,  the  Peace  Corps  will  either 
consuh  with  the  other  agency  before 
responding  or  refer  the  responsibility  for 
responding  to  the  request  to  the  other 
agency;  and 

(ii)  Whenever  a  request  is  made  for  a 
record  containing  information  that  has 
been  classified  by  another  agency  or 
may  be  appropriate  for  classification 
under  Executive  Order  12958  or  any 
other  executive  order  concerning  the 
classification  of  records,  the  Peace 
Corps  shall  refer  the  responsibility  for 
responding  to  the  request  regarding  that 
information  to  the  agency  that  classified 
the  information,  should  consider  the 
information  for  classification,  or  has  the 
primary  interest  in  the  information,  as 
appropriate. 

(3)  Notice  of  referral.  Whenever  the 
Peace  Corps  refers  all  or  any  part  of  the 
responsibility  for  responding  to  a 
request  to  another  agency,  it  ordinarily 
shall  notify  the  requester  of  the  referral 
and  inform  the  requester  of  the  name  of 
the  agency  to  which  the  request  has 
been  referred  and  the  part  of  the  request 
that  has  been  referred. 

(4)  Effect  of  consultations  and 
referrals  on  timing  of  response.  All 
consultations  and  referrals  will  be 
handled  according  to  the  date  the  FOIA 
request  was  initially  received  by  the 
Peace  Corps. 

(5)  Agreements  with  other  agencies. 
The  Peace  Corps  may  make  agreements 
with  other  agencies  to  eliminate  the 
need  for  consultations  or  referrals  for 
particular  types  of  records. 
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§303.11    Denials. 

(a)  A  denial  of  a  written  request  for  a 
record  that  complies  with  the 
requirements  of  §  303.8  shall  be  in 
writing  and  shall  include,  as  applicable: 

(1)  A  reference  to  the  applicable 
exemption  or  exemptions  in  §  303.9(a) 
upon  which  the  denial  is  based; 

(2)  An  explanation  of  how  the 
exemption  applies  to  the  requested 
records; 

(3)  A  statement  explaining  why  it  is 
deemed  unreasonable  to  provide 
segregable  portions  of  the  record  after 
deleting  the  exempt  portions; 

(4)  An  estimate  of  the  volume  of 
requested  matter  denied  unless 
providing  such  estimate  would  harm  the 
interest  protected  by  the  exemption 
under  which  the  denial  is  made,  if  other 
than  the  FOIA  Officer; 

(5)  The  name  and  title  of  the  person 
or  persons  responsible  for  denying  the 
request,  if  other  than  the  FOIA  Officer; 
and 

(6)  an  explanation  of  the  right  to 
appeal  the  denial  and  the  procediues  for 
submitting  an  appeal,  including  the 
address  of  the  ofBcial  to  whom  appeals 
should  be  submitted. 

(b)  A  partial  deletion  of  a  record  made 
available  to  a  requester  shall  be  deemed 
a  denial  of  a  record  for  piuposes  of 
paragraph  (a)  of  this  section.  All  denials 
shall  be  treated  as  final  opinions  under 
§  303.5(b). 

§303.12    Appeals. 

(a)  Any  person  whose  written  request 
has  been  denied  is  entitled  to  appeal  the 
denial  within  20  business  days  by 
writing  to  the  Associate  Director  of  the 
Office  of  Management  or,  in  the  case  of 
a  denial  of  a  request  for  OIG  Records, 
the  hispector  General,  at  the  address 
given  in  §  303.5(a).  The  envelope  and 
letter  should  be  clearly  marked 
"Freedom  of  Information  Act  Appeal." 
An  appeal  need  not  be  in  any  particular 
form,  but  should  adequately  identify  the 
denial,  if  possible,  by  describing  the 
requested  record,  identifying  the  official 
who  issued  the  denial,  and  providing 
the  date  on  which  the  denial  was 
issued. 

(b)  The  decision  of  the  Associate 
Director  for  the  Office  of  Management  or 
the  Inspector  General  on  an  appeal  shall 
be  in  writing  and,  in  the  event  the 
denial  is  in  whole  or  in  part  upheld, 
shall.contain  an  explanation  responsive 
to  the  argiunents  advanced  by  the 
requester,  the  matters  described  in 

§  303.11(a)(1)  through  (4).  and  the 
provisions  for  judicial  review  of  such 
decision  under  section  552(a)(4)  of  the 
FOIA.  The  decision  shall  be  dispatched 
to  the  requester  within  20  business  days 
after  receipt  of  the  appeal,  unless  an 


additional  period  is  justified  pursuant  to 
§  303. 8(i)  and^uch  period  taken 
together  wlfhany  earlier  extension  does 
not  exceed  10  business  days.  The 
decision  by  the  Associate  Director  for 
the  Office  of  Management  or  the 
Inspector  General  shall  constitute  the 
final  action  of  the  Peace  Corps.  All  such 
decisions  shall  be  treated  as  final 
opinions  under  §  303.5(b). 

§303.13    Fees. 

-    (a)  For  information  routinely  provided 
by  the  Peace  Corps  to  the  public  in  the 
normal  course  of  doing  business,  such 
as  informational  or  recruiting  brochures, 
no  fees  will  be  charged. 

(b)  For  each  a  commercial  use  request, 
fees  will  be  limited  to  reasonable 
standard  charges  for  document  search, 
review,  and  duplication. 

(c)  For  each  request  for  records  sought 
by  a  representative  of  the  news  media  or 
by  an  educational  or  non-commercial 
scientific  institution,  fees  shall  be 
limited  to  reasonable  standard  charges 
for  dociunent  duplication  after  the  first 
100  pages. 

(d)  For  all  other  requests,  fees  shall  be 
limited  to  reasonable  standard  charges 
for  search  time  after  the  first  2  hoius 
and  duplication  after  the  first  100  pages. 

(e)  The  schedule  of  reasonable 
standard  charges  for  services  regarding 
the  production  or  disclosure  of  the 
Peace  Corps  records  is  as  follows: 

(1)  Manual  search  and  review  of 
records:  Salary  rate  of  emplpyee[sl 
performing  the  search  and  review  plus 
16%.  Charges  for  search  and  review 
time  less  than  a  full  hour  will  be  billed 
by  quarter-hoxu  segments; 

(2)  Computer  time:  Actual  costs  as 
incurred; 

(3)  Duplication  by  paper  copy:  10 
cents  per  page; 

(4)  Duplication  by  other  methods: 
Actual  costs  as  incurred; 

(5)  Certification  of  true  copies:  $1.00 
each; 

(6)  Packing  and  mailing  records: 
Actual  costs  as  incurred;  and 

(7)  Special  delivery  or  express  mail: 
Actual  charges  as  incurred. 

(f)  Fee  waivers.  Fees  will  be  waived  or 
reduced  below  the  fees  established 
under  paragraph  (e)  of  this  section  if 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Peace  Corps  or  Federal 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(1)  In  order  to  determine  whether 
disclosu>re  of  the  information  is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 


activities  of  the  Federal  government,  the 
Peace  Corps  shall  consider  the  following 
foiu  criteria: 

(i)  The  subject  of  the  request:  Whether 
the  subject  of  the  requested  records 
concerns  the  operations  or  activities  of 
the  Peace  Corps  or  Federal  government; 

(ii)  The  informative  value  of  the 
information  to  be  disclosed:  Whether 
the  disclosure  is  "likely  to  contribute", 
to  an  understanding  of  Peace  Corps  or  .    , 
Federal  government  operations  or 
activities; 

(iii)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure:  Whether  disclosure  of  the 
requested  information  will  contribute  to 
"public  understanding;"  and 

(iv)  The  significance  of  the 
contribution  to  public  understanding: 
Whether  the  disclosiu^  is  likely  to 
contribute  "significantly"  to  public 
understanding  of  Peace  Corps  or  Federal 
government  operations  or  activities. 

(2)  In  order  to  determine  whether 
disclosiue  of  the  information  is  not 
primarily  in  the  commercial  interest  of 
the  requester,  the  Peace  Corps  shall 
consider  the  following  two  factors: 

(i)  The  existence  and  magnitude  of  a 
commercial  interest:  Whether  the 
requester  has  a  commercial  interest  that 
would  be  furthered  by  the  requested 
disclosure;  and  if  so, 

(ii)  The  primary  interest  in  disclosvue: 
Whether  the  magnitude  of  the  identified 
commercial  interest  of  the  requester  is 
sufficiently  large,  in  comparison  with 
the  public  interest  in  disclosuiie,  that 
disclosiue  is  "primarily  in  the 
commercial  interest  of  the  requester." 

(3)  These  fee  waiver/reduction 
provisions  will  be  subject  to  appeal  in 
the  same  manner  as  appeals  from  denial 
under  §303.12 

(g)  No  fee  will  be  charged  under  this 
section  unless  the  cost  of  routine 
collection  and  processing  of  the  fee 
payment  is  likely  to  exceed  the  average 
cost  of  processing  a  payment. 

(h)  Requesters  must  agree  to  pay  all 
fees  charged  for  services  associated  with 
their  requests.  The  Peace  Corps  will 
assume  that  requesters  agree  to  pay  all 
charges  for  services  associated  with 
their  requests  up  to  $25  unless 
otherwise  indicated  by  the  requester. 

(i)  No  requester  will  be  required  to 
make  an  advance  payment  of  any  fee 
unless: 

(1)  The  requester  has  previously  failed 
to  pay  a  required  fee  to  another  federal 
agency  or  to  Peace  Corps  within  30  days 
of  the  date  of  billing,  in  which  case  an 
advance  deposit  of  the  full  amount  of 
the  anticipated  fee  together  with  the  fee 
then  due  plus  interest  acdrued  may  be 
required.  (The  request  will  not  be 
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deemed  to  have  been  received  by  the 
peace  Corps  until  such  payment  is 
made.);  or 

(2)  The  Peace  Corps  determines  that 
an  estimated  fee  will  exceed  $250,  in 
which  case  the  requester  shall  be 
notified  of  the  amount  of  the  anticipated 
fee  or  such  portion  thereof  as  can 
readily  be  estimated.  Such  notification 
shall  be  transmitted  as  soon  as  possible, 
but  in  any  event  within  5  business  days 
of  receipt  of  the  request  by  the  Peace 
Corps.  The  notification  shall  offer  the 
requester  the  opportunity  to  confer  with 
appropriate  representatives  of  the  Peace 
Corps  for  the  pmpose  of  reformulating 
the  request  so  as  to  meet  the  needs  of 
the  requester  at  a  reduced  cost.  The 
request  will  not  be  deemed  to  have  been 
received  by  the  Peace  Corps  for 
purposes  of  the  initial  20-day  response 
period  until  the  requester  makes  a 
deposit  on  the  fee  in  an  amount 
determined  by  the  Peace  Corps. 

(j)  Interest  may  be  charged  to  those 
requesters  who  fail  to  pay  the  fees 
charged.  Interest  will  be  assessed  on  the 
amount  billed,  starting  on  the  31st  day 
following  the  day  on  which  the  billing 
was  sent.  The  rate  charged  will  be  as 
prescribed  in  31  U.S.C.  3717. 

(k)  The  Agency  is  not  required  to 
process  a  request  for  a  requester  who 
has  not  paid  FOIA  fees  owed  to  another 
Federal  agency. 

(1)  If  the  Peace  Corps  reasonably 
believes  that  a  requester  or  group  of 
requesters  is  attempting  to  break  a 
request  into  a  series  of  requests  for  the 
purpose  of  evading  the  assessment  of 
fees,  the  Peace  Corps  shall  aggregate 
such  requests  and  charge  accordingly. 
Likewise,  the  Peace  Corps  will  aggregate 
multiple  requests  for  documents 
received  from  the  same  requester  within 
45  business  days. 

(m)  The  Peace  Corps  reserves  the  right 
to  limit  the  number  of  copies  of  any 
document  that  will  provided  to  any  one 
requester  or  to  require  that  special 
arrangements  for  duplication  be  made  in 
the  case  of  bound  voliunes  or  other 
records  representing  unusual  problems 
of  handling  or  reproduction. 


§  303.14    Procedures  for  responding  to  a 
subpoena. 

(a)  Purpose  and  scope.  (1)  This  part 
sets  forth  the  procedures  to  be  followed 
in  proceedings  in  which  the  Peace 
Corps  is  not  a  party,  whenever  a 
subpoena,  order  or  other  demand 
(collectively  referred  to  as  a  "demand") 
of  a  court  or  other  authority  is  issued 
for: 

(i)  The  production  or  disclosure  of 
any  material  contained  in  the  files  of  the 
Agency: 


(ii)  The  production  or  disclosure  of 
any  information  relating  to  material 
contained  in  the  files  of  the  Agency; 

(iii)  The  production  or  disclosure  of 
any  information  or  material  acquired  by 
any  person  while  such  person  was  an 
employee  of  the  Agency  as  a  part  of  the 
performance  of  his  official  duties  or 
because  of  his  official  status,  or 

(iv)  The  production  of  an  employee  of 
the  Agency  for  the  deposition  or  an 
appearance  as  a  witness  in  a  legal  action 
or  proceeding. 

(2)  For  purposes  of  this  part,  the  term 
"employee  of  the  Agency"  includes  all 
officers  and  employees  of  the  Agency 
appointed  by,  or  subject  to  the 
supervision,  jurisdiction  or  control  of, 
the  Director  of  the  Agency,  including 
personal  services  contractors.  Also  for 
purposes  of  this  part,  records  of  the 
Agency  do  not  include  records  of  the 
Office  of  Inspector  General. 

(3)  This  part  is  intended  to  provide 
instructions  regarding  the  internal 
operations  of  the  Agency,  and  is  not 
intended,  and  does  not  and  may  not  be 
relied  upon,  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  a  party  against  the 
Agency. 

-  (4)  This  part  applies  to: 
(i)  State  and  local  court, 
administrative  and  legislative 
proceedings;  and 

(ii)  Federal  court  and  administrative 
proceedings; 
(5)  This  part  does  not  apply  to: 
(i)  Congressional  requests  or 
subpoenas  for  testimony  or  documents; 

(ii)  Employees  or  former  employees 
making  appearances  solely  in  their 
private  capacity  in  legal  or 
administrative  proceedings  that  do  not 
relate  to  the  Agency  (such  as  cases 
arising  out  of  traffic  accidents  or 
domestic  relations);  Any  question 
whether  the  appearance  relates  solely  to 
the  employee's  or  former  employee's 
private  capacity  should  be  referred  to 
the  Office  of  General  Coimsel. 

(6)  Nothing  in  this  part  otherwise 
permits  disclosure  of  information  by  the 
Agency  except  as  is  provided  by  statue 
or  other  applicable  law. 

(b)  Procedure  in  the  event  of  a 
demand  for  production  or  disclosure.  (1) 
No  employee  or  former  employee  of  the 
Agency  shall,  in  response  to  a  demand 
of  a  court  or  other  authority  set  forth  in 
§  303.14(a)  produce  any  material, 
disclose  any  information  or  appear  in 
any  proceeding,  described  in  §  303.14(a) 
without  the  approval  of  the  General 
Coimsel  or  designee. 

(2)  Whenever  an  employee  or  former 
employee  of  the  Peace  Corps  receives  a 
demand  for  the  production  of  material 
or  the  disclosiire  of  information 


described  in  §  303.14(a)  he-shall 
immediately  notify  and  provide  a  copy 
of  the  demand  to  the  General  Counsel  or 
designee.  The  General  counsel,  or 
designee,  shall  be  furnished  by  the  party 
causing  the  demand  to  be  issued  or 
served  a  written  summary  of  the 
information  sought,  its  relevance  to  the 
proceeding  in  connection  with  which  it 
was  served  and  why  the  information 
sought  is  unavailable  by  any  other 
means  or  from  any  other  sources. 

(3)  The  General  Coimsel,  or  designee, 
in  consultation  with  appropriate  Agency 
officials,  including  the  Agency's  FOIA 
Officer,  or  designee,  and  in  light  of  the 
considerations  listed  in  §  303.14(d).  will 
determine  whether  the  person  on  whom 
the  demand  was  served  should  respond 
to  the  demand  was  served  should 
respond  to  the  demand. 

(4)  To  the  extent  he  deems  it 
necessary  or  appropriate,  the  General 
Counsel  or  designee,  may  also  require 
from  the  party  causing  such  demand  to 
be  issued  or  served  a  plan  of  all 
reasonably  foreseeable  demands, 
including  but  not  limited  to  names  of  all 
employees  and  former  employees  from 
whom  discovery  will  be  sought,  areas  of 
inquiry,  length  of  time  of  proceedings 
requiring  oral  testimony  and 
identification  of  documents  to  be  used 
or  whose  production  is  sought. 

(c)  Consideration  in  determining 
whether  production  or  disclosure  should 
be  made  pursuant  to  a  demand.  (1)  In 
deciding  whether  to  make  disclosures 
pursuant  to  a  demand,  the  General 
Counsel  or  designee,  may  consider, 
among  things: 

(i)  Whether  such  disclosure  is 
appropriate  under  the  rules  of 
procedure  governing  the  case  or  matter 
in  which  the  demand  arose;  and 

(ii)  Whether  disclosure  is  appropriate 
under  the  relevant  substantive  law 
concerning  privilege. 

(2)  Among  the  demands  in  response 
to  which  disclosure  will  not  be  made 
are  those  demands  with  respect  to 
which  any  of  the  following  factors  exist: 

(i)  Disclosure  would  violate  a  statute 
or  a  rule  of  procedure; 

(ii)  Disclosure  would  violate  the 
privacy  rights  of  an  individual; 

(iii)  Disclosure  would  violate  a 
specific  regulation; 

(iv)  Disclosure  would  reveal  classified 
information,  unless  appropriately 
declassified  by  the  originating  agency; 

(v)  Disclosure  would  reveal  trade 
secrets  or  proprietary  information 
without  the  owner's  consent; 

(vi)  Disclosure  would  otherwise 
adversely  affect  the  interests  of  the 
United  States  or  the  Peace  Corps;  or 
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(vii)  Disclosure  would  impair  an 
ongoing  Inspector  General  or 
Department  of  Justice  investigation. 

Dated:  June  25,  2003. 
Tyler  S.  Posey, 

General  Counsel. 

[FR  Doc.  03-16523  Filed  7-1-03;  8:45  am] 

BILLING  CODE  601S-O1-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 1691 4-03] 
RiN  154S-BC06 

Transfers  of  Compensatory  Options 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

summary:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  sale  or  other 
disposition  of  compensatory 
nonstatutory  stock  options  to  related 
persons.  The  text  of  those  regulations 
also  serves  as  the  text  of  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  September  30,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-116914-03).  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC,  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  (REG-116914-03), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Ave.,  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at  www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  temporary  regulations, 
Stephen  Tackney  (202)  622-6030; 
concerning  submissions  of  comments 
and/or  requests  for  a  hearing,  Guy 
Traynor,  (202)  622-7180  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rules 
,  and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  26  CFR  part 
1.  The  regulations  provide  that  a  sale  or 


other  disposition  of  a  nonstatutory  stock 
option  to  a  related  person  will  not  be 
treated  as  a  transaction  that  closes  the 
application  of  section  83  with  respect  to 
the  option.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations  and 
these  proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  Executive  order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
533(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  these  regulations  are  being 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  tlie  IRS.  The 
IRS  and  Treasvuy  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  The  IRS  and  Treasury 
Department  specifically  request 
comments  on  the  clarity  and  efficacy  of 
the  proposed  definition  of  a  related 
person.  All  coimnents  will  "be  available 
for  public  inspection  and  copying.  A 
public  hearing  may  be  scheduled  if 
requested  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  public  hearing 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principfl  author  of  these 
proposed  regulations  is  Stephen 
Tackney  of  the  Office  of  Division 
Counsel/ Associate  Chief  Coi^nsel  (Tax 
Exempt  emd  Government  Entities). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 


List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-4NC0ME  TAXES 

1 .  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   *  . 

§1.83-7    [Amended] 

2.  Section  1.83-7  is  amended  as 
follows: 

1 .  Paragraph  (a)  is  amended  by  adding 
a  sentence  at  the  end. 

2.  Paragraphs  (a)(1)  and  (a)(2)  ^e 
added. 

3.  Paragraph  (d)  is  added. 
The  additions  read  as  follows: 

(a)  [The  text  of  proposed  §  1.83-7(a)  is 
the  same  as  the  text  of  §  1.83-7T(a) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
***** 

(d)  Effective  dates.  This  section  is 
applicable  to  sales  or  other  dispositions 
of  options  on  or  after  the  publication  of 
final  regulations  in  the  Federal  Register. 
For  dates  on  or  after  July  2,  2003,  see 
§1.83-7T(d). 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  03-16787  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-1 39796-02] 
RIN  1545-BB10  ^ 

Section  704(b)  and  Capital  Account 
Revaluations 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
capital  account  maintenance  rules 
under  section  704  of  the  Internal 
Revenue  Code.  These  regidatiqns      ' 
expand  the  rules  regarding  a 
partnership's  right  to  adjust  capital 
accounts  to  reflect  unrealized 
appreciation  and  depreciation  in  the 
value  of  partnership  assets. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  September  30,  2003. 
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ADDRESSES:  Send  submissions  to- 
CC:PA:RU  {REG-139796-02),  room 
5226,  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station,  Washington, 
E)C  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5pm 
to:  OC:PA:RU  (REG-139796-02), 
Courier's  Desk,  Internal  Revenue 

.  Service.  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  submitting  comments  directly  to  the 
IRS  Internet  site  at  ivHTv.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Gerson  at  (202)  622-3050; 
concerning  submissions,  the  hearing, 
and/or  placement  on  the  building  access 
list  to  attend  the  hearing,  Sonya  Cruse 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 
Background 

Section  704(b)  of  the  Internal  Revenue 
Code  provides  that  a  partner's 
distributive  share  of  income,  gain,  loss, 
deduction,  or  credit  is  determined  in 
accordance  wiih  the  partner's  interest  in 
the  partnership  if  the  partnership 
agreement  does  not  provide  as  to  the 
partner's  distributive  shares  of  these 
items,  or  the  allocation  to  a  partner  of 
these  items  under  the  agreement  does 
not  have  substantial  economic  effect. 
Regulations  under  section  704  provide 
extensive  rules  for  determining  whether 
allocations  under  an  agreement  have 
substantial  economic  effect.  One 
requirement  for  finding  substantial 
economic  effect  is  that  the  partnership 
maintains  partners'  capital  accoimts  in 
accordance  with  certain  rules. 
Compliance  with  these  capital  account 
maintenance  rules,  and  other  related 
rules,  provides  taxpayers  a  safe  harbor 
under  which  the  IRS  will  respect  a 
partnership  agreement's  allocations. 

Under  the  capital  accoimt 
maintenance  rules  of  §  1.704-l(b)(2)(iv), 
partnership  property  is  generally 
reflected  on  the  partnership's  books  at 
historic  cost,  rather  than  at  fair  market 
value.  However,  newly  contributed 
property  is  reflected  in  the  capital 
accounts  of  the  partners  at  fair  market 
value,  rather  than  the  contributing 
partner's  cost;  that  is.  the  contributed 
property  is  essentially  revalued  at  the 
time  of  contribution.  §  1 .  704- 
l(b)(2)(iv)(cO(l).  In  addition,  under 
§  l-704-l(b)(2)(iv)(/),  a  partnership  is 
permitted  to,  and  generally  does, 
revalue  its  assets  to  their  current  fair 
market  values  if  there  is  a  contribution 
to  the  partnership  by  a  new  or  existing 
partner  as  consideration  for  an  interest 
in  the  partnership  or  a  distribution  from 


the  partnership  to  a  retiring  or 
continuing  partner  as  consideration  for 
an  interest  in  the  partnership,  Also,  a 
revaluation  is  permitted  under  generaUy 
accepted  industry  accounting  practices 
if  substantially  all  of  a  partnership's 
property  (excluding  money)  consists  of 
stock,  secvu-ities,  commodities,  options, 
warrants,  futures,  or  similar  instruments 
that  are  readily  tradable  on  an 
established  securities  market. 

Commentators  have  suggested  that 
there  are  additional  situations  beyond 
those  described  in  §  1. 704-1  (b)(2)(iv)(/) 
where  revaluations  are  useful  to 
properiy  reflect  a  partnership's 
economic  arrangements.  In  particular, 
several  commentators  have  noted  that 
the  section  704  regulations  do  not 
specifically  permit  a  revaluation  of 
partnership  property  in  .connection  with 
the  admission  of  a  service  partner 
because  the  service  partner  does  not 
contribute  property.  Those 
commentators  argue  that  a  revaluation 
upon  the  admission  of  a  service  partner 
allows  a  partnership  to  allocate  the 
existing  partnership  capital  to  the  other 
partners.  In  this  manner,  the  partnership 
keeps  its  capital  accounts  consistent 
with  an  intent  to  provide  the  service 
partner  with  only  a  profits  interest.  See 
Rev.  Proc.  93-27  (1993-2  C.B.  343)  and 
Rev.  Proc.  2001-43  (2001-2  C.B.  191) 


concerning  whether  the  regulations 
should  adopt  this  standard  or  another 
standard  for  revaluations. 

3.  Other  Future  Guidance 

The  ERS  recently  issued  proposed 
regulations  on  the  taxation  of 
noncompensatory  partnership  options 
and  is  currently  studying  the  taxation  of 
compensatory  partnership  options.  This 
notice  of  proposed  rulemaking 
concerning  revaluations  is  not  intended 
to  provide  guidance  regarding  when  a 
partnership  interest  is  considered  to  be 
granted. 

Effective  Date 

The  regulations  are  proposed  to  apply 
to  the  grant  of  an  interest  in  a 
partnership  (other  than  a  de  minimis 
interest)  on  or  after  the  date  final 
regulations  are  published  in  the  Federal 
Register  as  consideration  for  the- 
provision  of  services  to  or  for  the  benefit 
of  the  partnership  by  an  existing  partner 
acting  in  a  partner  capacity,  or  by  a  new 
partner  acting  in  a  partner  capacity  or  in 
anticipation  of  being  a  partner. 


Explanation  of  Provisions 

1.  Revaluations  of  Property  Under 
Section  704  on  Provision  of  Services 

The  proposed  regulations  expand  the 
circumstances  under  which  a 
partnership  is  specifically  permitted  to 
increase  or  decrease  the  capital  accounts 
of  the  partners  to  reflect  a  revaluation  of 
partnership  property  on  the 
partnership's  books.  Specifically,  the 
proposed  regulations  allow  revaluations 
in  connection  with  the  grant  of  an 
interest  in  the  partnership  (other  than  a 
de  minimis  interest)  on  or  after  the  date 
final  regulations  are  published  in  the 
Federal  Register  as  consideration  for  the 
provision  of  services  to  or  for  the  benefit 
of  the  partnership  by  an  existing  partner 
acting  in  a  partner  capacity,  or  by  a  new 
partner  acting  in  a  partner  capacity  or  in 
anticipation  of  being  a  partner. 

2.  Possible  Expansion  of  Regulations 

The  IRS  and  the  Treasury  Department 
are  considering  further  increasing  the 
nimiber  of  situations  in  which 
revaluations  of  partnership  property  are 
permitted.  One  approach  under 
consideration  would  allow  revaluations 
any  time  there  is  more  than  a  de 
minimis  bona  fide  change  in  the  manner 
in  which  partners  agree  to  share  profits 
or  losses.  Comments  are  requested 


Special  Analysis 

It  has  been  determined  that  ihis  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the     ' 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  timely 
submitted  to  the  IRS.  The  IRS  and  the 
Treasury  Department  request  comments 
on  the  proper  scope  of  the  rule  allowing 
revaluations.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 
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Draftiiig  Infonnation 

The  principal  author  of  these 
regulations  is  Craig  Gerson,  Office  of 
Associate  Chief  Counsel  (Passthroughs 
and  Special  Industries),  IRS.  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  in  part  as 
follows: 

PART  1— INCOME  TAXES 

1 .  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

2.  Section  1.704-1  is  amended  as 
follows: 

1.  Paragraph  (b)(2)(iv)(/)(5)(iii)  is 
redesignated  as  paragraph 
(b)(2Miv)(/)(5)(iv). 

2.  New  paragraph  (b)(2)(iv)(/)(5)(jj7)  is 
added. 

§  1 .704-1    Partner's  distributive  share. 


(b)  *  *  * 
(2)*  *  * 
(iv)  *  *  * 
(/)*** 

[iii]  In  connection  with  the  grant  of  an 
interest  in  the  partnership  (other  than  a 
de  minimis  interest)  on  or  after  the  date 
final  regulations  are  published  in  the 
Federal  Register  as  consideration  for  the 
provision  of  services  to  or  for  the  benefit 
of  the  partnership  by  an  existing  partner 
acting  in  a  partner  capacity,  or  by  a  new 
partner  acting  in  a  partner  capacity  or  in 
anticipation  of  being  a  partner. 
***** 

ludith  B.  Tomaso, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

(FR  Doc.  03-16788  Filed  7-1-03;  8:45  am) 

BtLUNG  CODE  483(M)1-U 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Parts  4  and  24 

[Notice  No.  13] 
RIN  1512-AC48 

Production  of  Dried  Fruit  and  Honey 
Wines  (2001 R-136P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 

Trade  Bureau,  Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking. 

SUIMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bvu'eau  (TTB)  requests 
comments  on  two  proposed 
amendments  to  the  regulations  relating 
to  the  production  of  dried  fruit  and 
honey  wines.  The  first  amendment  will 
allow  the  production  of  dried  fruit 
wines  with  an  alcohol  by  volume 
content  of  more  than  14  percent.  The 
second  will  lower  the  minimum  starting 
Brix  of  22  degrees  to  13  degrees  in  the 
production  of  honey  wines.  These 
proposals  are  the  result  of  two  petitions 
submitted  by  producers  of  raisin  and 
honey  wines.  We  also  correct  a 
technical  error  in  the  wine  labeling 
regulations  by  raising  the  maximum 
limit  on  alcohol  content  derived  from 
fermentation  from  13  to  14  percent  for 
ameliorated  agricultural  wines. 
DATES:  Submit  written  comments  on  or 
before  September  2,  2003. 
ADDRESSES:  You  may  view  copies  of  the 
proposed  regulations,  related 
documents,  and  any  comments  received 
on  this  notice  by  appointment  at  the 
ATF  Reference  Library,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

You  may  send  comments  to  any  of  the 
following  addresses — 

•  Chief,  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  PO  Box  50221, 
Washington,  DC  20091-0221  (Attn: 
Notice  No.  13); 

•  (202)  927-8525  (facsimile); 

•  nprm@ttb.gov  (e-mail);  or 

•  http://www.ttb.gov  (online).  A 
comment  form  is  available  with  the 
copy  of  this  notice  posted  on  our  Web 
site. 

See  the  Public  Participation  section  of 
this  notice  for  specific  instructions  and 
requirements. 

FOR  FURTHER  INFORIMATION  CONTACT: 
Jennifer  Berry,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  Regulations  and 
Procedures  Division,  PO  Box  18152, 
Roanoke,  VA  24014;  or  telephone  (540) 
344-9333. 
SUPPLEMENTARY  INFORMATICN: 


Background 

Has  Passage  of  the  Homeland  Security 
Act  Affected  Department  of  Treasury 
Rulemaking? 

Effective  January  24,  2003,  the 
Homeland  Security  Act  of  2002  divided 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  into  two  new  agencies, 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  in  the  Department  of  the 
Treasury  and  the  Bureau  of  Alcohol, 
Tobacco,  Firearms,  and  Explosives  in 
the  Department  of  Justice.  Regulation  of 
wine  production  is  the  responsibility  of 
the  new  TTB.  References  to  ATF  and 
TTB  in  this  document  reflect  the 
timeframe,  before  or  after  January  24, 
2003,  of  the  rulemaking  process. 

What  Is  TTB's  Authority  To  Regulate  the 
Production  of  Dried  Fruit  and  Honey 
Wines? 

The  hitemal  Revenue  Code  (IRC)  of 
1986  (26  U.S.C.  5387)  states  that  wines 
made  from  agricultural  products  other 
than  the  juice  of  fruit  must  be  made  "in 
accordance  with  good  commercial 
practice,"  as  prescribed  by  the  Secretary 
of  the  Treasmy  through  regulations.  We 
define  wines  made  according  to  these 
regulations,  including  those  made  from 
dried  fhiit  and  honey,  as  "standard 
agricultural  wines."  The  IRC  specifies 
these  production  limitations: 

•  You  may  not  add  wine  spirits  to 
agricultural  wines; 

•  You  may  not  add  coloring  or 
flavoring  materials  to  agricultural  wines, 
with  the  exception  of  hops  to  honey 
wine;  and 

•  You  may  not  blend  wines  from 
different  agricultural  commodities. 

Title  27  CFR  part  24,  Wine,  Subpart 
I — Production  of  Agricultural  Wine, 
contains  regulations  under  the 
jurisdiction  of  TTB  that  implement 
these  statutory  requirements. 

What  Are  the  Current  Regulatory 
Requirements  for  the  Production  of 
Dried  Fruit  and  Honey  Wines? 

Subpart  I  contains  provisions  for  the 
production  of  agricultural  wines, 
including  some  derived  from  the  IRC's 
"good  commercial  practice"  provision. 
Sections  24.202  and  24.203  contain 
provisions  specific  to  dried  fruit  wine 
and  honey  wine,  respectively.  Section 
24.204  contains  requirements  for  all 
agricultural  wines  other  than  dried  fruit 
and  honey  wines.  Among  other 
requirements,  all  three  of  these  sections 
prohibit  the  production  of  any 
agricultural  wine  with  an  alcohol 
content  of  more  than  14  percent  by 
volume  after  complete  fermentation  or 
complete  fermentation  and  sweetening. 
The  IRC  does  not  specify  this  limitation, 
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which  has  been  in  the  regulations  since 
1954.  Rather,  the  limitation  derives  from 
the  law's  "good  commercial  practice" 
provision. 

In  addition  to  the  provisions  on 
alcohol  content,  §§24.202,  24.203.  and 
24.204  also  contain  limits  on  starting 
Brix  for  agricultural  vdnes.  The 
regulations  define  Brix  as  the  quantity 
of  dissolved  solids  in  a  wine,  expressed 
a.s  grams  of  sucrose  in  100  grams  of 
solution  at  60  degrees  Fahrenheit,  i.e., 
the  percent  of  sugar  by  weight.  The 
regulations  permit  the  addition  of  water, 
and  sugar  in  the  case  of  §  24.204.  during 
the  production  of  agricultiu^  wines,  in 
order  to  facilitate  fermentation  if  the 
density  of  the  fermenting  mixture  is  not 
reduced  below  22  degrees  Brix.  This 
limitation,  like  that  on  alcohol  content 
discussed  above,  was  placed  in  the  wine 
regulations  in  1954  and  is  based  on 
"good  commercial  practice"  standards 
and  not  on  a  specific  statutory 
prohibition. 

Petitions 


Dried  Fruit  Petition 

Bruno  and  George  Wines,  Inc.,  in 
Beaumont,  Texas,  petitioned  us  to 
propose  that  the  regulations  at  §  ^4.202, 
Dried  buit.  be  amended  to  allow  for  the 
production  of  a  standard  dried  fruit 
wine  that  contains  more  than  14  percent 
alcohol  by  volume.  Because  of  the 
current  prohibition  in  §  24.202  against 
dried  frijit  wines  with  a  higher  alcohol 
content,  we  now  classify  such  a  wine  as 
an  "other  than  standard"  wine.  Mr. 
Shawn  Bruno,  the  president  of  Bruno 
and  George,  Inc.,  states  that  he  wishes 
to  produce  and  market  a  raisin  wine 
made  according  to  his  grandfather's 
traditional  Sicilian  recipe.  The  resulting 
wine  would  have  an  alcohol  content 
greater  than  14  percent  alcohol  by 
volume.  Mr.  Bruno  points  out  that,  if  we 
lift  this  prohibition,  his  wine  could  be 
classified  as  a  dessert  raisin  wine.  In 
fact,  the  wine  labeling  regulations  at 
§  4.21(f)(3)  allow  for  agricultural  wines 
with  an  alcohol  content  greater  than  14 
percent  but  less  than  24  percent  to  be 
designated  as  agricultural  dessert  wines. 
Mr.  Bruno  comments  that  he  sees  no 
logical  reason  for  exclusion  of  his  raisin 
wine  from  this  category. 

Honey  Wine  Petition 

Redstone  Meadery  in  Boulder, 
Colorado,  petitioned  us  to  propose  that 
we  amend  the  regulations  at  §  24.203, 
Honey  wine,  to  allow  for  the  production 
of  a  standard  honey  wine  with  a  starting 
Brix  below  22  degrees.  As  discussed 
above,  §  24.203  currently  states  that 
water  may  be  added  in  the  production 
of  honey  wine  to  facilitate  fermentation. 


as  long  as  the  density  of  the  honey  and 
water  mixture  is  not  reduced  below  22 
degrees  Brix.  We  currently  classify 
honey  wines  with  a  lower  starting  Brix 
as  "other  than  standard"  wines.  Mr. 
David  Myers  of  Redstone  Meadery  states 
that  he  wishes  to  make  a  lower  alcohol 
honey  wine  that  will  require  that  the 
starting  Brix  be  below  22  degrees.  Mr. 
Myers  argues  that,  because  such  a  wine 
would  still  have  honey  as  its  primary 
fermentable  ingredient,  we  should 
classify  it  as  honey  wine.  Mr.  Myers 
suggests  the  creation  of  a  new  category 
for  low-alcohol  honey  wines,  if  the 
minimum  starting  Brix  cannot  be 
lowered.  He  proposes  the  names  "light 
honey  wine"  or  "honey  wine  varietal" 
for  this  new  category,  which  would 
encompass  honey  wines  with  a  starting 
Brix  of  between  22  degrees  and  13.3 
degrees,  or  roughly  7  percent  alcohol  by 
voliune. 

What  Was  the  Result  of  TTB's  Analysis 
of  the  Proposals? 

Oiu  research  into  the  history  of  the 
requirements  for  agricultiual  wines 
reveals  that  both  section  5387  of  the  IRC 
and  its  implementing  regulations  in 
§§  24.202,  24.203,  and  24.204  date  from 
1954.  Section  5387  includes  the 
following  explanation: 

Tliese  wines  are  not  specifically  referred  to 
in  existing  law.  This  addition  to  the  law 
enables  the  setting  up  by  regulations  of 
standards  of  agricultural  wines  after 
experience  has  shown  to  what  extent 
provisions  of  law  relating  to  natural  wines 
should  be  considered  applicable.  Uniform 
limitations  cannot  be  prescribed  for  all 
agricultural  wines.  Limitations  consistent 
with  good  commercial  practices  in  respect  to 
the  production  of  rice  wines  could  not  be 
prescribed  for  other  wines,  such  as  honey 
wine,  rhubarb  wine,  etc.  (H.  Rept.  1337,  83rd 
Cong.,  2nd  Sess.  (1954),  reprinted  at  1954 
U.S.  Code  Cong.  &  Admin.  News  3,  4518.) 


This  explanation  shows  that  the  law 
recognizes  that  agricultiu^l  wines  are 
unique,  with  production  standards  that 
may  vary  significantly  from  one  type  of 
wine  to  another.  While  these  standards 
may  be  guided  by  those  for  natural 
wine,  defined  in  the  law  as  wines  made 
from  sound,  ripe  grapes  or  other  sound, 
ripe  fruit,  they  may  also  vary  • 
significantly  from  natural  wine 
standards.  Thus,  in  1954.  the  Internal 
Revenue  Service  established  regulations 
that  were  based  on  standards  of  good 
commercial  practice  at  that  time. 
Because  these  standards  can  change 
over  time  as  a  result  of  technical 
developments  and  consumer 
preferences,  we  feel  it  is  reasonable  to 
reexamine  these  regulations  in  light  of 
current  industry  practice  and  consiuner 
understanding  of  these  products. 


During  our  research  into  these 
requirements,  we  were  unable  to 
determine  the  rationale  for  the  alcohol 
content  limit  of  14  percent  for 
agricultural  wines.  The  initial 
implementing  regulations  in  1954  do 
not  explain  why  the  limitation  of  14 
percent  alcohol  content  was  determined 
to  be  a  good  commercial  practice  for 
agrictdtural  wines.  See  19  FR  7642.  Nov. 
27.  1954,  and  19  FR  9633,  Dec.  31,  1954. 
While  the  IRC  places  similar  limits  on 
sweetened  grape  and  sweetened  finit 
and  berry  wines  (see  26  U.S.C.  5383(a) 
and  5384(a)),  we  feel  that  it  may  be 
unreasonable  to  apply  standards  for 
fruit  and  berry  wines  to  all  agricultural 
wines,  since  agricultural  products 
typically  have  different  requirements  for 
fermentation. 

Also,  as  noted  by  the  petitioner, 
§  4.21(f)(3)  permits  a  dessert  wine 
classification  for  agricultural  wines  that 
are  14  to  24  percent  alcohol  by  volume. 
Currently,  only  producers  of  imported 
agricultiual  wines  can  legally  call  their 
products  "dessert  agricultural  wine." 
Some  dessert  raisin  wines  are  imported 
into  the  United  States.  Because 
domestic  raisin  wine  producers  must 
comply  with  the  production  provisions 
in  part  24,  they  cannot  take  advantage 
of  §4.21(f)(3)  and  also  label  their  wines 
as  dessert  wines.  Changing  §  24.202  will 
put  domestic  dried  fruit  wines  on  an 
equal  footing  with  imported  products. 
In  addition,  the  importation  of  these 
dessert  dried  fiuit  wines  evidences  that 
the  higher  alcohol  content  is  a  good 
commercial  practice  that  produces 
wines  that  meet  consumer  preferences. 
For  these  reasons,  we  propose  to  amend 
the  regulations  to  allow  for  the 
production  of  dried  fruit  wines  that  are 
greater  than  14  percent  alcohol  by 
volume. 

We  were  also  unable  to  dociunent  a 
reason  for  the  22  degrees  Brix 
limitation,  but  we  believe  it  derives 
from  the  limitations  placed  on  grape 
and  fruit  vdnes.  Section  5382(b)(1)  of 
the  IRC  states  that  the  juice  or  must  of 
grape  and  fiuit  wines  may  not  be 
reduced  with  water  to  less  than  22 
degrees.  We  believe  it  may  be 
inappropriate  to  apply  this  same 
standard  to  all  agricultiu-al  wines,  since 
source  products  such  as  honey,  raisins, 
and  dandelions,  etc.,  often  contain  far 
less  natural  water  than  do  grapes  and 
other  fruits.  Because  they  do,  vintners 
must  add  water  in  order  to  achieve 
fermentation.  Also,  our  research  into  the 
production  of  honey  wines  unearthed 
references  to  a  category  of  low-alcohol 
honey  vmie  called  "hydromel."  The  fact 
that  a  recognized  category  already  exists 
for  a  lower  alcohol  honey  wine 
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indicates  that  such  a  wine  is  consistent 
with  good  commercial  practice. 

For  these  reasons,  we  propose  to 
lower  the  minimum  Brix  from  22 
degrees  to  13  degrees  in  27  CFR  24.203, 
Honey  wine.  We  also  propose  to  amend 
this  section  to  make  it  clear  that  sugar 
may  be  added  only  after  fermentation 
for  the  purpose  of  sweetening.  This 
restriction  will  ensure  that  the  alcohol 
in  honey  wine  is  derived  from  honey 
and  not  added  sugar. 

We  are  not  proposing  the  creation  of 
a  separate  category  for  low-alcohol 
honey  wines,  as  suggested  by  Redstone 
Meadery.  No  separate  category  exists  for 
grape  or  fruit  wines  that  are,  for 
example.  7  percent  alcohol  by  volume. 
We,  therefore,  see  no  need  to  have  one 
for  agricultural  wines. 

Also,  the  terms  proposed  by  Mr. 
Myers,  "light  honey  wine"  and  "honey 
wine  varietal,"  have  other  connotations 
when  used  in  labeling  wine  that  could 
cause  consumer  confusion.  Title  27  CFR 
4.21(a)(2)  currently  allows  use  of  the 
term  "light"  on  labels  of  grape  wines 
that  are  less  than  14  percent  alcohol  by 
volume.  This  authorization 
encompasses  wines  that  are  not  usually 
considered  low-alcohol.  Creating  a 
different  meaning  for  "light"  honey 
wines  could  confuse  consumers. 

In  addition,  we  feel  that  the  consumer 
associates  the  word  "varietal"  with 
grape  varieties,  not  with  agricultural  ' 
products.  We  will,  however,  reconsider 
the  creation  of  a  separate  category  if  we 
receive  sufficient  comments  that  favor 
such  a  change  over  the  lowering  of  the 
minimum  Brix. 

As  noted  earlier,  we  were  unable  to 
determine  the  original  reason  for  the 
regulatory  limits  on  alcohol  content  and 
starting  Brix.  However,  the  intent  may 
have  been  to  restrict  the  quantity  of 
sugar  and  water  additions  that  would 
result  in  alcohol  through  fermentation. 
In  other  words,  the  regulation  writers 
intended  that  the  alcohol  result 
primarily  from  the  sugar  in  the 
agricultural  winemaking  material,  rather 
than  from  both  sugar  and  water.  This 
intent  would  be  consistent  with  the 
same  restriction  on  natural  wines  from 
grapes  and  from  berries.  Accordingly, 
we  are  particularly  interested  in 
comments  on  whether  this  increased 
allowance  for  sugar  and  water  additions 
to  dried  fruit  and  honey  wines  is 
consistent  with  good  commercial 
practice. 

What  Technical  Error  Is  TTB 
Correcting? 

While  reviewing  the  regulations 
relating  to  agricultural  wines,  we  noted 
a  technical  error  in  §4.21(f)(l){i),  which 
states  that  ameliorated  agricultural 


wines  may  not  have  an  alcohol  content 
derived  from  fermentation  of  more  than 

13  percent  by  volume.  This  13  percent 
limit  is  inconsistent  with  the  IRC's 
treatment  of  other  types  of  ameliorated 
wines.  While  the  IRC  does  not  contain 
a  limit  on  alcohol  content  for 
ameliorated  agricultural  wines,  it  gives 
a  14  percent  limit  for  ameliorated  fruit 
and  berry  wines.  Until  corrected  by  T.D. 
ATF-458,  §4.21(d)(l)(i)  and  (e)(l)(i),  the 
standards  of  identity  for  citrus  and  fruit 
wines,  respectively,  also  contained  an 
incorrect  limit  of  13  percent.  In  order  to 
establish  consistency  for  all  classes  of 
wine,  we  propose  to  amend 

§  4.21(f)(l)(i)  to  raise  the  alcohol  content 
limit  on  ameliorated  agricultural  wines 
to  14  percent.  Note  that  §4.21(f)(l)(i) 
addresses  only  ameliorated  agricultural 
wines  and  does  not  prohibit  the 
production  of  nonameliorated 
agricultural  wines  that  are  greater  than 

14  percent  alcohol  by  volume. 

Public  Participation 

We  request  comments  on  these  two 
proposals.  We  specifically  request 
comments  from  producers  and 
consumers  of  dried  fruit  and  honey 
wines  on  whether  these  two  proposals 
conflict  with  current  standards  of  good 
commercial  practice,  and  of  what 
constitutes  a  raisin  wine  or  honey  wine. 
We  also  request  conunents  regarding  the 
increases  of  sugar  in  dried  fruit  wines 
and  water  in  honey  wines  that  will  be 
allowed  as  a  result  of  these  revisions. 

All  comments  must  include  your 
name  and  mailing  address,  reference 
this  notice  number,  and  be  legible  and 
written  in  language  generally  acceptable 
for  public  disclosure. 

Although  we  do  not  acknowledge 
receipt,  we  will  consider  your 
conunents  if  we  receive  them  on  or 
before  the  closing  date.  We  will 
consider  comments  received  after  the 
closing  date  if  we  can.  We  regard  all 
comments  as  originals. 

What  Is  a  Comment? 

To  be  considered  a  comment,  your 
submission  must  relate  specifically  to 
this  proposed  rule.  For  example,  you 
might  be  for  or  against  all  or  part  of  this 
proposed  rule,  or  you  might  express 
neutrality.  We  find  comments  that  use 
reasoning,  logic,  and,  if  applicable,  good 
science  to  explain  your  position  most 
persuasive  in  the  formation  of  a  final 
rule. 

How  Should  I  Submit  Comments? 

You  may  submit  comments  in  any  of 
four  ways. 

•  By  mail:  You  may  send  written 
conunents  to  TTB  at  the  address  listed 


in  the  ADDRESSES  section.  We  require  a 
legible,  written  signature. 

•  By  facsimile:  You  may  submit 
comments  by  facsimile  transmission  to 
202-927-8525.  Faxed  comments  must — 

(1)  Be  on  8.5-  by  11-inch  paper; 

(2)  Contain  a  legible,  written 
signature;  and 

(3)  Be  five  or  less  pages  long.  This 
limitation  assures  electronic  access  to 
our  equipment.  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  By  e-maiU  You  may  e-mail 
comments  to  nprm@ttb.gov.  Comments 
transmitted  by  electronic-mail  must — 

(1)  Contain  your  e-mail  address;  and 

(2)  Be  legible  when  printed  on  8.5-  by 
11 -inch  paper. 

•  By  online  form:  We  provide  a 
comment  form  with  the  online  copy  of 
this  proposed  rule  on  our  Web  site  at 
h  tip  ://www.  ttb.gov/alcohol/rules/ 
index.htm.  At  this  site,  select  "Send 
conaments  via  e-mail"  under  this  notice 
number. 

You  may  also  write  to  the 
Administrator  to  ask  for  a  public 
hearing.  The  Administrator  reserves  the 
right  to  determine,  in  light  of  all 
circumstances,  whether  a  public  hearing 
will  be  held. 

What  Information  Will  TTB  Disclose 
About  This  Notice? 

You  may  see  copies  of  the  proposed 
regulations,  related  information,  and 
any  comments  on  this  notice  by 
appointment  at  the  ATF  Reference 
Library,  Room  6480,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226. 
You  may  also  get  copies  at  20  cents  per 
page.  Telephone  the  ATF  libreirian  at 
(202)  927-7890  if  you  want  to  schedule 
an  appointment  or  request  copies  of 
comments. 

For  your  convenience,  we  will  post 
comments  received  in  response  to  this 
notice  on  the  TTB  Web  site.  All 
comments  posted  on  oiu"  Web  site  will 
show  the  names  of  commenters  but  not 
street  addresses,  telephone  numbers,  or 
e-mail  addresses.  We  may  also  omit 
voluminous  attachments  or  material  that 
we  consider  unsuitable  for  posting.  In 
all  cases,  the  full  comment  will  be 
available  in  the  ATF  Reference  Library. 
To  access  online  copies  of  the 
comments  on  this  rulemaking,  visit 
http://www.ttb.gov/alcohol/rules/ 
index.htm  and  select  "View  Comments" 
under  this  notice  number. 

Will  TTB  Keep  My  Comments 
Confidential? 

We  cannot  recognize  any  material  in 
comments  as  confidential.  We  will 
disclose  all  information  on  comments 
and  conunenters.  In  addition,  we  will 
summarize  and  discuss  pertinent 
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comments  in  the  preamble  to  the  final 
rule  or  to  any  subsequent  notices  that 
are  published  as  a  result  of  the 
comments.  Do  not  present  any  material 
you  consider  confidential  or 
inappropriate  for  disclosure. 

Re^atory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply. 

Does  the  Regulatory  Flexibility  Act 
(RFA)  Apply  to  This  Proposed  Rule? 

As  required  by  the  RFA,  we  certify 
that  implementation  of  this  proposed 
regulation  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  business  entities.  We 
,  expect  no  negative  impact  on  small 
entities  and  propose  no  new  reporting, 
recordkeeping,  or  other  administrative 
requirements.  Accordingly,  the  RFA 
does  not  require  a  regulatory  flexibility 
analysis. 

Doss  Executive  Order  12866  Define  This 
NPRM  as  a  Significant  Regulatory 
Action? 

This  proposed  rule  fits  none  of  the 
criteria  of  significant  regulatory  actions, 
as  defined  by  Executive  Order  12866,  58 
FR  51735.  Therefore,  it  requires  no 
regulatory  assessment. 

Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry,  Regulations  and 
Procedures  Division  (Roanoke),  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau. 


PART  4— LABELING  AND 
ADVERTISING  OF  WINE 

1.  The  authority  citation  for  27  CFR 
part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205,  unless  otherwise 
noted. 

2.  Section  4.21  is  amended  by 
removing  the  phrase  "13  percent" 
where  it  appears  in  the  proviso  in 
paragraph  {f)(l)(i)  and  adding  in  its 
place  the  phrase  "14  percent". 

PART  24— WINE 

3.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  110 
[CGD05-03-036] 
RIN  1625-AA01 

Baltimore  Hart>or  Anchorage  Project 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


Authority:  5  U. 
5008,  5041.  5042 
5111-5113,5121 
5206,  5214,  5215 
5357,  5361,  5362 
5391,  5392,5511 
5684,  6065,  6091 
6651,6676,  7011 
7606.  7805,  7851 
9306. 


S.C.  552(a):  26  U.S.C.  5001, 
,  5044,  5061,  5062,  5081, 
,5122.5142,5143,5173, 
,  5351.  5353,  5354,  5356, 
,  5364-5373.  5381-5388, 
,5551.5552,5661,5662, 
,6109,6301.6302.6311, 
.  7302.  7342,  7502,  7503, 
;  31  U.S.C.  9301.  9303.  9304, 


List  of  Subjects 

27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Trade 
practices.  Wines.   . 

27  CFR  Part  24 

Administrative  practice  and 
procedure.  Claims,  Electronic  fund 
transfers.  Excise  taxes.  Exports,  Food 
additives.  Fruit  juices.  Labeling, 
Liquors,  Packaging  and  containers, 
Reporting  and  recordkeeping 
requirements.  Research,  Scientific 
equipment.  Spices  and  flavoring.  Surety 
bonds.  Vinegar,  Warehouses,  Wine. 

Authority  and.  Issuance 

For  the  reasons  discussed  in  the 
preamble,  TTB  proposes  to  amend  27 
CFR  part  4  as  follows: 


4.  Section  24.202  is  amended  by 
revising  the  last  sentence  to  read  as 
follows: 

§24.202    Dried  fruit. 

*  *  *  After  complete  fermentation  or 
complete  fermentation  and  sweetening, 
the  finished  product  may  not  have  a 
total  solids  content  that  exceeds  35 
degrees  Brix.  (26  U.S.C.  5387) 

5.  Section  24.203  is  revised  to  read  as 
follows: 

§24.203    Honey  wine.  > 

In  the  production  of  wine  from  honey, 
the  winemaker  may  add  water  to 
facilitate  fermentation,  provided  the 
density  of  the  honey  and  water  mixture 
is  not  reduced  below  13  degrees  Brix; 
hops  in  quantities  not  to  exceed  one 
pound  for  each  1,000  pounds  of  honey; 
piue,  dry  sugar  or  honey  for  sweetening; 
and  sugar  only  after  fermentation  is 
completed.  After  complete  fermentation 
or  complete  fermentation  and 
sweetening,  the  wine  may  not  have  an 
alcohol  content  of  more  than  14  percent 
by  volume  or  a  total  solids  content 
exceeding  35  degrees  Brix.  (26  U.S.C. 
5387) 

Signed:  February  5,  2003. 
Arthur  J.  Libertucci, 
Administrator. 

Approved:  March  11,  2003. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Tax.  Trade,  and 
TariffPolicy). 

[FR  Doc.  03-16564  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  4810-31-P 


SUMMARY:  The  Coast  Guard  proposes  to 
amend  the  geographic  coordinates  and 
modify  the  regulated  use  of  the 
anchorages  in  Baltimore  Harbor,  MD. 
This  amendment  is  necessary  to  ensure 
changes  in  depth  as  resulting  from  an 
Army  Corps  of  Engineers  anchorage- 
deepwater  project  and  that  the 
dimensions  for  the  Baltimore  Harbor 
anchorages  are  reflected  in  the  Federal 
regulations  and  on  NOAA  charts.  This 
proposed  regulated  uses  modification 
will  accommodate  changes  to  ships' 
drafts  and  lengths  since  the  last  revision 
of  this  regulation  in  1968  and  will 
harmonize  the  anchorage  regulation 
throughout  the  Fifth  Coast  Guard 
District. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  2,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander, 
Fifth  Coast  Guard  District  (oan),  431 
Crawford  Street,  Portsmouth,  VA, 
23704-5004.  The  Aids  to  Navigation 
and  Waterways  Management  Branch 
(oan)  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
.  material  received  ft'om  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  vhll  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  Aids  to  Navigation  and 
Waterways  Management  Branch  office 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  hohdays. 
FOR  FURTHER  INFORMATION  CONTACT:  LTjg 
Aime  Grabins,  Fifth  Coast  Guard  District 
Aids  to  Navigation  and  Waterways 
Management  Branch,  (757)  398-€559. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGD05-02-040), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
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applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  Aids  to 
Navigation  and  Waterways  Management 
Branch  at  the  address  imder  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  U.S.  Army  Corps  of  Engineers 
received  Congressional  authorization  for 
the  Baltimore  Harbor  Anchorage  project 
in  September  2001.  The  objective  of  this 
project  is  to  increase  the  project  depths 
of  Anchorage  No.  3  and  No.  4  to  42  ft 
and  35  ft  respectively.  The  original 
Federal  emchorage  project  for  Baltimore 
Harbor  was  designed  to  accommodate 
cargo  ships  with  maximum  drafts  of  33 
ft  and  lengths  of  550  ft.  The  dimensions 
of  the  anchorages  are  changing  to 
accommodate  the  larger  ships  that  call 
on  the  Port  that  routinely  approach  1000 
ft  LOA  with  drafts  of  36  to  38  feet  or 
more.  The  new  coordinates  established 
for  Anchorage  Nos.  2,3,  and  4,  will  also 
accommodate  the  widening  of  the 
Ehmdalk  West  Chaimel,  a  north/ south 
Federal  navigation  project  located 
between  Anchorage  No.  3  and 
Anchorage  No.  4  and  widening  of  the 
Duldalk  East  Channel  bordering 
Anchorage  No.  4. 

Dredging  for  the  Baltimore  Harbor 
Anchocrige  project  commenced  in  March 
2002  and  is  scheduled  for  completion  in 
May  2003. 

Discussion  of  Proposed  Rule 

This  proposed  rule  would  amend  the 
Federal  regulations  to  reflect  the 
changes  made  to  Baltimore  Harbor  as  a 
result  of  the  Army  Corps  of  Engineers' 
Baltimore  Harbor  anchorage 
improvement  project  currently  in 
progress  and  scheduled  for  completion 
in  May  2003.  As  a  result  of  this 
improvement  project,  the  dimensions 
for  the  anchorages  will  change. 
Analyzing  the  existing  anchorage  areas 
and  naturally  occurring  depths,  the 
Army  Corps  of  Engineers  identified 
areas  best  suited  to  meet  the  needs  of 


the  vessels  that  most  fi^uently  call  on 
the  Port  of  Baltimore.  Upon  completion, 
A*chorage  No.  3  will  be  divided  into 
two  sections:  Anchorage  3  Lower  (2200' 
X  2200'  X  42  ft  mean  lower  low  water 
(MLLW))  and  Anchorage  3  Upper  (1800' 
X  1800' X  42ft  MLLW).  Anchorage  No.  4 
will  also  be  modified  (1850'  x  1800'  x 
35ft  MLLW). 

The  changes  made  to  Upper  3,  Lower 
3  and  Anchorage  No.  4  will  change  the 
dimensions  of  Anchorage  No.  2, 
bordering  Anchorage  No.  3  to  the  west 
and  north.  Anchorage  No.  2  will  also  be 
expanded  to  include  the  area  between 
Lower  3  and  the  Seagirt  Marine 
Terminal  Entrance  Channel.  Anchorage 
No.  2  is  an  unimproved  anchorage,  and 
its  depths  are  not  maintained  by 
periodic  dredging. 

Regulatory  Evaluation 

This  proposed  nde  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 
The  deepening  of  anchorage  3  and 
anchorage  4  within  the  Port  of  Baltimore 
will  better  accommodate  deep  draft 
vessels  waiting  for  an  open  berth.  The 
Coast  Guard  does  not  expect  that  these 
"new  accommodations  will  adversely 
impact  maritime  commerce. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(h)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  used  for  chartering. 


taxi,  ferry  services,  or  any  other  marine 
traffic  that  transit  this  area  of  Fort 
McHenry  Channel  in  Baltimore  Harbor. 
Changes  to  Anchorage  No.  3  and 
Anchorage  No.  4  may  change  the  vessel 
routing  through  this  area  of  the  harbor. 
Deepening  the  anchorages  and  changing 
the  coordinates  for  the  anchorages 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  the  following  reasons.  Vessel 
traffic  could  pass  safely  aroiuid  the  new 
anchorage  areas.  The  new  coordinates 
for  the  anchorages  are  a  change  in 
dimension,  the  size  of  which  will 
remain  proportional  to  its  current  size, 
and  their  location  will  not  interfere  with 
conunercial  traffic. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdictidn  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  nde  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LTjg  Anne 
Grabins  at  the  address  listed  (see 
ADDRESSES). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for 
Federalism  under  Executive  Order 
13132,  Federalism,  if  it  has  a  substantial 
direct  effect  on  State  or  local 
governments  and  would  either  preempt 
State  law  or  impose  a  substantial  direct 
cost  of  compliance  on  them.  We  have 
analyzed  this  proposed  rule  under  that 
Order  and  have  determined  that  it  does 
not  have  implications  for  Federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
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State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under" 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights.  ^     ^ 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Fedefal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  EfiTects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 


it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
imder  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2.  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(f),  of  the 
Instruction,  from  further  environmental 
documentation.  This  proposed  rule 
would  change  the  size  of  Anchorage  No. 
2.  Anchorage  No.  3  and  Anchorage  No. 
4. 

A  draft  "Envirorunental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  imder 
ADDRESSES.  Comments  on  this  section 
will  be  considered  before  we  make  the 
final  decision  on  whether  the  rule 
should  be  categorically  excluded  from 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  regulations. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  110  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

,  1.  The  authority  citation  for  part  1 10 
continues  to  read  as  follows: 

Authority:  3  J  U.S.C.  471,  1221  through 
1236,  2030.  2035,  2071;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  In  §  110.158,  revise  paragraphs  (a) 
and  (b)  and  add  paragraphs  (c),  (d),  and 
(e)  to  read  as  follows: 

§  1 1 0.1 58    Baltimore  Hart>or,  MD. 

(a)  Anchorage  grounds. 

(1)  Anchorage  No.  1,  general 
anchorage.  The  waters  bounded  by  a 
line  connecting  the  following  points: 


(2)  Anchorage  No.  2,  general 
anchorage.  The  waters  bounded  by  a 
line  connecting  the  following  points: 


Latitude 


Lon^tude 


Latitude 

39°15'13.0''  N 
SQ^IS'IO.S"  N 
39°14'52.5''  N 
39°14'48.0''  N 
DATUM:  NAD  83 


Longitude 

76°34'08.5''  W 
76°34'12.5"  W 
76°33'54.0'  W 
76°33'42.0''  W 


39''15'14.8' N 

76''32'59.6'  W 

39''14'43.9'  N 

76°32'27.0'  W 

39°14'37.7'  N 

76''32'28.1-  W 

39''14'30.9' N 

76''32'33.5'  W 

39°14'46.2'  N 

76''32'49.7'  W 

39°14'43.7"  N 

76°32'63.6'  W 

39°14'57.5'  N 

76°33'08.1'  W 

39°14'46.2-  N 

76°33'25.8'  W 

39''15'01.4'  N 

76''33'42.6'  W 

39''15'08.5"  N 

76°33'37.r  W 

39°15'19.2'N 

76°33'24.5'  W 

39''15'19.3'  N 

76''33'14.4'  W 

DATUM:  NAD  83 

(3)  Anchorage  No.  3.  Upper,  general 
anchorage.  The  waters  boimded  by  a 
line  connecting  the  following  points: 

Latitude  Longitude 

39''14'32.5-  N  76''33'11.3'  W 

39°14'46.2-  N  76°33'25.8-  W 

39''14'57.5'  N  76°33'08.r  W 

39''14'43.7-  N  76°33'53.6'  W 
DATUM:  NAD  83 

(4)  Anchorage  No.  3.  Lower,  general 
anchorage.  The  waters  bounded  by  a 
line  connecting  the  following  points: 


Latitude 

39<'14'32.5'  N 
39°14'46.3'  N 
39°14'30.9'  N 
39°14'24.4'  N 
39°14'15.6'N 
DATUM:  NAD  83 

(5)  Anchorage  No.  4,  general 
anchorage.  The  waters  bounded  by  a 
line  connecting  the  following  points: 


Longitude 

76°33'11.3'  W 
76''32'49.7'  W 
76°32'33.5'  W 
76°32'39.9'  W 
76°32'53.B'  W 


Latitude 

39°13'52.9'  N 
39''14'05.9'  N 
39''14'07.3"  N 
39°14'17.9'N 
39°14'05.3'  N 
39°14'00.5'  N 
DATUM:  NAD  83 


Longitude 

76°32'29.6"  W 
76''32'43.3'  W 
76°32'43.1'  W 
76°32'26.4'  W 
76°32'13.1'  W 
76°32'17.8'W 


(6)  Anchorage  No.  5,  general 
anchorage.  The  waters  bounded  by  a 
line  connecting  the  following  points: 


Latitude 

39°14'07.0"  N 
39°13'34.0''  N 
39°13'22.0'N 
39°13'21.0'' N 
DATUM:  NAD  83 


Longitude 

76°32'58.5'  W 
76°32'24.0'  W 
76''32'29.0''  W 
76"'33'12.0'  W 


(7)  Anchorage  No.  6,  general 
anchorage.  The  waters  bounded  by  a 
line  connecting  the  following  points: 


Latitude 
39°13'42.5'  N 


Longitude 
76°32'20.2'  W 
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Longitude 

76°31'56.0'  W 
76°31'33.5''  W 
76''32'02.9'  W 
76''32'20.0'  W 


Latitude 

39°13'20.0'  N 
39°13'34.0'  N 
39°14'02.0"  N 
39°13'50.5"N 
DATUM:  NAD  83 

(8)  Dead  ship  anchorage.  The  waters 
bounded  by  a  line  connecting  the 
following  points: 

Latitude  Longitude 

39°13'00.4'  N  76°34'10.4"  W 

39''13';3.4'  N  76°34'10.8''  W 

39°13'13.9'  N  76°34'05.7''  W 

39''13'14.8"  N  76°33'29.8'  W 

39°13'00.4"  N  76''33'29.9'  W 
DATUM:  NAD  83 

(b)  Definitions.  As  used  in  this 
section: 

(1)  Dangerous  cargo  means  "certain 
dangerous  cargo"  as  defined  in 

§  160.203  of  this  chapter. 

(2)  Class  1  (explosive)  materials 
means  Division  1.1, 1.2, 1.3,  and  1.4 
explosives,  as  defined  in  49  CFR  173.50. 

(c)  General  regulations.  (1)  Except  as 
otherwise  provided,  this  section  applies 
to  vessels  over  20  meters  long  and 
vessels  carrying  or  handling  dangerous 
cargo  or  Class  1  (explosive)  materials 
while  anchored  in  an  anchorage  ground 
described  in  this  section. 

(2)  Except  in  cases  where  unforeseen 
circiunstances  create  conditions  of 
imminent  peril,  or  with  the  permission 
of  the  Captain  of  the  Port,  no  vessel 
shall  be  anchored  in  Baltimore  Harbor 
and  Patapsco  River  outside  of  the 
anchorage  areas  established  in  this 
section  for  more  than  24  hours.  No 
vessel  shall  anchor  within  a  tunnel, 
cable  or  pipeline  area  shown  on  a 
government  chart.  No  vessel  shall  be 
moored,  anchored,  or  tied  up  to  any 
pier,  wharf,  or  other  vessel  in  such 
manner  as  to  extend  into  established 
channel  limits.  No  vessel  shall  be 
positioned  so  as  to  obstruct  or  endanger 
the  passage  of  any  other  vessel. 

(3)  Except  in  an  emergency,  a  vessel 
that  is  likely  to  sink  or  otherwise 
become  a  menace  or  obstruction  to 
navigation  or  the  anchoring  of  other 
vessels  may  not  occupy  an  anchorage, 
unless  the  vessel  obtains  a  permit  from 
the  Captain  of  the  Port. 

(4)  The  Captain  of  the  Port  may  grant 
a  revocable  permit  to  a  vessel  for  a 
habitual  use  of  an  anchorage.  Only  the 
vessel  that  holds  the  revocable  permit 
may  use  the  anchorage  during  the 
period  that  the  permit  is  in  effect. 

(5)  Upon  notification  by  the  Captain 
of  the  Port  to  shift  its  position,  a  vessel 
at  anchor  shall  get  underway  and  shall 
move  to  its  new  designated  position 
within  2  hours  after  notification. 


(6)  The  Captain  of  the  Port  may 
prescribe  specific  conditions  for  vessels 
anchoring  within  the  anchorages 
described  in  this  section,  including,  but 
not  limited  to,  the  number  and  location 
of  anchors,  scope  of  chain,  readiness  of 
engineering  plant  and  equipment,  usage 
of  tugs,  and  requirements  for 
maintaining  communication  guards  on 
selected  radio  frequencies. 

(7)  No  vessel  at  anchor  or  at  a  mooring 
within  an  anchorage  may  transfer  oil  to 
or  &x»m  another  vessel  unless  the  vessel 
has  given  the  Captain  of  the  Port  the 
four  hoiu:s  advance  notice  required  by 
§156.118  of  this  title. 

(8)  No  vessel  may  anchor  in  a  "dead 
ship"  status  (propulsion  or  control 
unavailable  for  normal  operations) 
without  prior  approval  of  the  Captain  of 
the  Port. 

(d)  Regulations  for  vessels  handling  or 
carrying  dangerous  cargoes  or  Class  1 
(explosive)  materials.  (1)  This  paragraph 
applies  to  every  vessel,  except  a  U.S. 
naval  vessel,  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials. 

(2)  The  Captain  of  the  Port  may 
require  every  person  having  business 
aboard  a  vessel  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  in  an  anchorage,  other 
than  a  member  of  the  crew,  to  hold 
either  a  pass  issued  by  the  Captain  of 
the  Port  or  another  form  of 
identification  prescribed  by  the  Captain 
of  the  Port. 

(3)  Each  person  having  business 
aboard  a  vessel  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  in  an  anchorage,  other 
than  a  member  of  the  crew,  shall  present 
the  pass  or  other  form  of  identification 
prescribed  by  paragraph  (d)(2)  of  this 
section  to  any  Coast  Guard  Boarding 
Officer  who  requests  it. 

(4)  The  Captain  of  the  Port  may 
revoke  at  any  time  a  pass  issued  under 
the  authority  of  paragraph  (d)(2)  of  this 
section. 

(5)  Each  non-self-propelled  vessel 
handling  or  carrying  dangerous  cargoes 
or  Class  1  (explosive)  materials  must 
have  a  tug  in  attendance  at  all  times 
while  at  anchor. 

(6)  Each  vessel  handling  or  carrying 
dangerous  cargoes  or  Class  1  (explosive) 
materials  while  at  anchor  must  display 
by  day  a  bravo  flag  in  a  prominent 
location  and  by  night  a  fixed  red  light. 

(e)  Regulations  for  specific 
anchomges.  (1)  Anchorage  1.  Except 
when  given  permission  by  the  Captain 
of  the  Port,  a  vessel  may  not  anchor  in 
this  anchorage  for  more  than  12  hours. 

(2)  Anchorage  3.  Except  when  given 
permission  by  the  Captain  of  the  Port, 


a  vessel  may  not  anchor  in  this 
anchorage  for  more  than  24  hoiu^. 

(3)  Anchorage  7.  Dead  Ship 
Anchorage.  The  primary  use  of  this 
anchorage  is  to  lay  up  dead  ships.  Such 
use  has  priority  over  other  uses.  A 
written  permit  from  the  Captain  of  the 
Port  must  be  obtained  prior  to  the  use 
of  this  anchorage  for  more  than  72 
hours. 

Dated:  June  23,  2003. 
Sally  Brice-O'Hara, 

Rear  Admiral,  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  03-16639  Filed  7-1-03;  8:45  am) 

BILUNG  CODF  4910-1S-P  * 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX-42-1-6274b;  FRL-7521-1] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Texas; 
Approval  of  Section  179B 
Demonstration  of  Attainment,  Carbon 
Monoxide  Motor  Vehicle  Emissions 
Budget  for  Conformity,  and 
Contingency  Measure  for  Ei  Paso 
Carbon  Monoxide  Nonattainment  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  approving, 
through  direct  final  action,  a  revision  to 
the  Texas  State  Implementation  Plan 
(SIP),  submitted  to  show  attainment  of 
the  Carbon  Monoxide  (CO)  National 
Ambient  Air  Quality  Standard  (NAAQS) 
in  the  El  Paso  CO  nonattainment  area, 
but  for  emissions  emanating  from 
outside  of  the  United  States.  The  EPA  is 
also  approving  the  El  Paso  area's  CO 
emissions  budget,  and  a  CO  contingency 
measvire  requirement.  The  State 
submitted  the  revisions  to  satisfy 
sections  1 793  and  other  part  D 
requirements  of  the  Federal  Clean  Air 
Act  (CAA). 

DATES:  Written  comments  on  proposed 
rule  are  due  on  or  before  August  1 , 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
horn's  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  two  working  days  in  advance. 
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Environmental  Protection  Agency. 
Region  6.  Air  Planning  Section  (6PD-L). 
1445  Ross  Avenue,  Suite  700.  Dallas.  TX 
75202-2377. 

Texas  Commission  on  Environmental 
Quality.  12100  Park  35  Circle.  Austin. 
Texas  78753. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Kordzi  of  the  EPA  Region  6  Air 
Planning  Section,  at  (214)  665-7186  and 
at  the  Region  6  address  above. 
SUPPLEMENTARY  INFORMATION:  In  the 
"RtUes  and  Regulations"  section  of  this 
Federal  Register.  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comment.  The  EPA  has  explained  its 
reasons  for  this  approval  in  the 
preamble  to  the  direct  final  rule.  If  EPA 
receives  no  relevant  adverse  comment, 
EPA  will  not  take  further  action  on  this 
proposed  rule.  If  EPA  receives  relevant 
adverse  comment.  EPA  will  withdraw 
the  direct  final  rule  and  it  will  not  take 
effect.  The  EPA  will  address  all  public 
comments  in  a  subsequent  final  nde 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  * 

For  additional  information,  see  the 
direct  final  rule  located  in  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register. 

Aathority:  42  U.S.C.  7401  et  seq. 
Dated:  June  20,  2003. 
Lawrence  E.  Starfield, 

Acting  Regional  Administrator.  Region  6. 
[FR  Doc.  03-165B0  Filed  7-1-03;  8;45  am] 

BILUNC  CODE  6S60-S0-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  OFR  Part  17 
RIN1018-AI11 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  Final 
Decision  and  Re-opening  of  Comment 
Period  on  Proposed  Rule  to  List 
Beluga  Sturgeon  (Huso  huso)  as 
Endangered 

agency:  Fish  and  Wildlife  Service. 
Interior. 

action:  Proposed  rule;  6-month 
extension  of  final  decision  and  re- 
opening of  comment  period. 


extension  for  a  final  decision  and 
re-opening  of  the  comment  period  on 
the  proposed  nde  to  list  beluga  stiu^eon 
(Huso  huso)  as  endangered.  This  action 
is  required  to  allow  for  public  review  of. 
and  comment  on.  a  report  that  was 
recently  received  by  the  Division  of 
Scientific  Authority  that  provides 
significant  new  information  about  the 
status  of  Caspian  Sea  beluga  sturgeon 
stocks. 


SUMMARY:  We.  the  Fish  and  Wildlife 
Service  (Service),  annoimce  a  6-month 


DATES:  Conunents  and  information  may 
be  submitted  through  September  2. 
2003.  A  final  decision  on  the  proposal 
will  be  made  by  January  31,  2004. 
ADDRESSES:  Comments,  information, 
and  questions  should  be  submitted  to 
the  Chief,  Division  of  Scientific 
Authority;  by  mail,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  750;  Arlington,  Virginia 
22203;  by  fax,  703-358-2276;  or  by  e- 
mail,  ScientificAuthority@fws.gov. 
Conunents  will  be  available  for  public 
inspection,  by  appointment.  fit)m  8  a.m. 
to  4  p.m.,  Monday  through  Friday,  at 
this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  R.  Gabel,  Chief.  Division  of 
Scientific  Authority,  at  the  above 
address  (telephone,  703-358-1708). 
SUPPLEMENTARY  INFORMATION:  On 
Deceml>er  18.  2000,  we  received  a 
petition  to  list  the  beluga  sturgeon 
(Huso  huso]  as  endangered  imder  the 
Endangered  Species  Act  of  1973.  In  the 
Federal  Register  of  June  20,  2002  (67  FR 
41918),  we  published  conciurent  90-day 
and  12-month  findings  on  the  petition. 
The  90-day  finding  stated  that  the 
petition  presented  substantial 
information  indicating  the  requested 
action  may  be  warranted.  The  12-month 
finding  stated  the  petitioned  action  is 
warranted.  Subsequently,  in  the  Federal 
Register  of  July  31,  2002  (67  FR  49657). 
we  published  a  proposed  rule  to  list 
beluga  stiu-geon  as  endangered.  In  the 
notice,  we  requested  public  comments 
and  information  by  October  29,  2002, 
and  we  stated  that  requests  for  a  public 
hearing  were  to  be  received  by 
September  16,  2002.  The  Division  of 
Scientific  Authority  (DSA)  received  four 
requests  for  a  public  hearing.  To 
acconmiodate  the  requests,  we 
published  a  notice  in  the  Federal 
Register  on  November  6,  2002  (67  FR 
67586).  of  a  public  hearing  to  take  place 
December  5,  2002.  With  that  notice,  we 
extended  the  public  comment  period 
through  December  28.  2002,  to  allow  for 
submission  of  comments  during,  and  15 
days  after,  the  public  hearing. 

On  March  11.  2003.  we  received  a 
new  dociunent  that  may  have  major 
relevance  to  this  decision:  "Report  on 
Results  of  Complex  Interstate  All- 


Caspian  Sea  Expedition  on  the 
Assess(ment]  of  Sturgeon  Species 
Stocks"  from  the  Secretariat  of  the 
Convention  on  International  Trade  in 
■     Endangered  Species  of  Wild  Fauca  and 
Flora  (CITES).  The  report  summarizes 
the  2002  sturgeon  stock-assessment 
survey  for  the  Caspian  Sea.  The 
Secretariat's  report  contains  substantial 
information  that  must  be  considered  in 
our  deliberations  and  should  be  made 
available  to  the  public. 

In  an  effort  to  address  Caspian  Sea 
sturgeon  conservation  is.sues,  the  so- 
called  "Paris  agreement"  was  developed 
during  the  45th  meeting  of  the  CITES 
Standing  Committee  (Paris,  June  2001). 
An  important  provision  of  the 
agreement  was  implementation  of 
aimual  Caspian  Sea  sturgeon  stock- 
assessment  surveys  that  were  to  include 
mandatory  reports.  The  report 
submitted  by  the  CITES  Secretariat 
contains  the  results  of  the  2002  sturgeon 
stock-assessment  survey.  All  Caspian 
Sea  range  nations  (except  the  Islamic 
Republic  of  Iran)  participated  in  the 
2002  sturgeon  stock-assessment  survey. 
0\u-  review  of  the  2002  survey  report 
indicates  that  siuvey  parameters  have 
been  substantially  broadened  and  the 
scope  of  data  collection  efforts  has 
improved  considerably  since 
completion  of  the  initial  survey 
mandated  by  the  Paris  agreement  in 
2001.  The  current  report  provides  new 
information  regarding  changes  in  beluga 
sturgeon  feeding  habits,  expanded 
toxicological  studies,  and  increased 
stock  abimdance  estimates  that  were 
extrapolated  fi-om  the  most  recent  raw 
data. 

To  consider  this  new  information,  and 
any  comments  thereon,  the  Service  has 
decided  to  extend  the  publication  of  a 
final  rule  from  July  31,  2003,  to  January 
31 ,  2004.  We  will  also  re-open  the 
comment  period  until  [the  date 
specified  above  in  DATES],  and  will 
provide  copies  of  the  indicated 
document  upon  request.  All  comments 
and  information  received  will  be 
considered  in  making  a  final  decision 
on  the  proposal  to  list  beluga  stiugeon 
as  endangered,  and  will  be  included  in 
the  administrative  record. 

Authority:  Endangered  Species  Act  of  1973    • 
(16  U.S.C.  1531  etseq.). 

Dated:  )une  11,  2003. 
Marshall  P.  Jones,  Jr., 

Deputy  Director.  Fish  and  Wildlife  Service. 
[FR  Doc.  03-16724  Filed  7-1-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Colville  Resource  Advisory  Committee 
(RAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Colville  Resource 
Advisory  Committee  will  meet  on 
Thursday,  July  17,  2003  at  the  Spokane 
Community  College,  Colville  Campus, 
Monumental  Room,  985  South  Elm 
Street,  Colville,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
conclude  at  4  p.m.  Agenda  items 
include:  (1)  RAC  review  and 
reconunendations  of  projects  for  Fiscal 
Year  2004  Title  II  Projects  to  Designated 
Federal  Official  and  (2)  public  fonun. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Alan  Quan,  Designated  Federal 
Official  or  to  Cynthia  Reichelt,  Public 
Affairs  Officer.  Colville  National  Forest, 
765  S.  Main,  Colville,  Washington 
99114,  (509)  684-7000. 

Dated:  June  25,  2003. 
Alan  Quan, 

Designated  Federal  Official. 
IFR  Doc.  03-16675  Filed  7-1-03;  8:45  am) 
BILUNG  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Arizona  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Arizona  State  Advisory  Conmiittee  in 
the  Western  Region  will  convene  at  12 
p.m.  (PDT)  and  adjourn  at  1  p.m., 
Wednesday.  July  9.  2003.  The  purpose 
of  the  conference  call  is  to  discuss  a 
resolution  concerning  the  Patriot  Act. 


This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8304.  access  code 
number  17582212.  Any  interested 
member  of  the  public  may  call  this 
nvunber  and  listen  to  the  meeting. 
Callers  can  expect  to  incur  charges  for 
calls  not  initiated  using  the  provided 
call-in  number  or  over  wireless  lines 
and  the  Commission  will  not  refund  any 
incurred  charges.  Callers  will  incur  no 
charge  for  calls  using  the  call-in  number 
over  land-line  connections.  Persons 
with  hearing  impairments  may  also 
follow  the  proceedings  by  first  calling 
the  Federal  Relay  Service  at  1-800-977- 
8339  and  providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Philip  Montez  of 
the  Western  Regional  Office,  (213)  894- 
3437,  by  3  p.m.  on  Tuesday,  July  8. 
2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  20,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
(FR  Doc.  03-16722  Filed  7-1-03;  8:45  amj 

BILUNG  CODE  6335-01 -P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Colorado  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Colorado  State  Advisory  Committee  will 
convene  at  9  a.m.  (MDT)  and  adjourn  at 
10  a.m.  (MDT),  Tuesday,  July  22,  2003. 
The  purpose  of  the  conference  call  is  to 
discuss  the  status  of  projects  and  follow- 
up  activities  for  the  committee's  report. 
The  Grand  Junction  Report:  Issues  of 
Equality  in  the  Mesa  Valley. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-1081;  access  code: 
17582292.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 


Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  access  code. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Malee  Craft, 
Rocky  Mountain  Regional  Office,  (303) 
866-1040  (TDD  303-866-1049),  by  3 
p.m.  (MDT)  on  Friday,  July  18,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  20,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Program  Coordination  Unit. 
(FR  Doc.  03-16721  Filed  7-1-03;  8:45  am] 
BILUNC  CODE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Generic  Request  for  Program 
Evaluation  Data  Collections. 

Form  Numbeiis):  None. 

OMB  Approval  Number:  0693-0033. 

Type  of  Review:  Regular  submission. 

Burden  Hours:  3,022. 

Number  of  Respondents:  4,000. 

Average  Hours  Per  Response:  Varied 
dependent  upon  data  collection. 
However,  average  time  is  expected  to  be 
30  minutes. 

Needs  and  Uses:  NIST  proposes  to 
conduct  surveys  designed  to  evaluate 
current  programs  from  a  customer 
prospective.  The  surveys  will  offer 
customers  the  opportunity  to  express 
views  on  the  programs  they  are  asked  to 
evaluate.  Use  of  these  types  of  data 
collections  will  present  NIST  with  a 
measure  of  the  economic  impact  of 
products,  services,  or  assistance 
provided  by  NIST  and  will  give  NIST 
customers  a  mechanism  to  suggest  how 
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programs  may  be  improved  and  then  to 
provide  valuable  strategic  input  on 
enhancing  the  future  direction  of  NIST 
programs. 

Affected  Public:  Business  or  for-profit 
organizations,  not-for-profit  institutions, 
and  individuals  or  households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Jacqueline  Zeiher, 
(202) 395-4638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwrork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  25,  2003. 
Gweilnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-16636  Filed  7-1-03;  8:45  am] 
BtLLMG  CODE  3510-1»-P 


Frequency:  On  occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Jacqueline  Zeiher, 
(202)  395-4638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and    - 
Constitution  Avenue,  ^4W.,  Washington, 
DC  20230  (or  via  the  hitemet  at 
dHyneJt@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  pubUcation  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  June  25,  2003. 
Gweilnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-16637  Filed  7-1-03;  8:45  am] 

BILLING  CODE  3510-1»-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
infcMmation  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Institute  oi 
Standards  and  Technology  (NIST). 

Title:  Generic  Clearance  for  Usability 
Data  Collections. 
Form  Numberfs):  None. 
OMB  Approval  Number:  None.  . 
Type  of  Review:  Regular  submission. 
Burden  Hours:  2,000. 
Number  of  Respondents:  2,000. 
Average  Hours  Per  Response:  1  hoiur. 
Needs  and  Uses:  NIST  will  conduct 
information  collections  of  usability  data 
involving  usage  of  technological  devices 
(such  as  web  sites,  handheld  computers, 
cell  phones,  and  robots).  This 
information  will  enable  NIST 
researchers  to  study  human-computer 
interactions  and  help  establish 
guidelines  and  standards  for  more 
effective  and  efficient  interactions. 

Affected  Public:  hidividuals  or 
households. 


DEPARTMENT  OF  COMMERCE 

Office  of  the  Secretary 

[Docket  Number:  030624160-3160-01] 

Posting  of  the  FY  2002  Alternative  Fuel 
Vehicle  Report  on  the  Department  of 
Commerce  Website 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice. 


SUMMARY:  This  notice  annoimces  the 
availability  of  the  Department  of 
Commerce's  (DoC)  alternative  fuel 
vehicle  (AFV)  report  for  FY  2002  as 
required  by  the  Energy  Policy  Act  of 
1992  (EPAct). 

ADDRESSES:  Interested  persons  can 
obtain  copies  of  the  AFV  reports  from 
Mauryce  Johnson  at  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230  or  on  the 
internet  at  http://www.osec.doc.gov/oas/ 
fleet.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mauryce  Johnson,  202-482-8246. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992  (EPAct) 
requires  that  AFV  reports  for  FY  1999 
and  beyond  be  made  pubhc,  placing 
them  on  a  publicly  available  Web  site 
and  publishing  notice  of  their 
availability,  including  the  Web  site 
address,  in  the  Federal  Register.  The 
piupose  of  this  notice  is  to  comply  with 
the  EPAct  requirements. 

Earthjustice,  on  behalf  of  the  Center 
for  Biological  Diversity,  the  Bluewater 
Network,  and  the  Sierra  Club,  brought 


suit  against  eighteen  Federal  agencies, 
including  DoC,  in  the  United  States 
District  Court  for  the  Northern  District 
of  California,  alleging  noncompliance 
with  EP Act's  provisions  regarding 
Federal  fleets.  On  July  26,  2002,  the 
court  ordered  that  the  named  Federal 
agencies  prepare  and  submit  overdue 
reports  to  Congress  outlining  their  AFV 
acquisitions  for  FY  1999,  FY  2000,  and 
FY  2001. 

The  court  ordered  each  of  the 
eighteen  Federal  agencies  to  post  their 
reports  on  their  website  and 
individually  pubhsh  the  availability  of 
their  reports  in  the  Federal  Register  no 
later  than  January  31,  2003.  DoC 
complied  with  the  coiurt  order  (67  FR 
77743.) 

On  April  24 ,  2003 ,  the  Center  for 
Biological  Diversity  filed  a  motion  for 
contempt  alleging  that  the  named 
agencies  including  DoC  had  not 
comphed  with  all  EPAct  requirements. 
Negotiations  between  the  plaintiffs  and 
defendants  resulted  in  a  joint 
stipulation  withdrawing  their  motion 
for  contempt  if  the  named  Federal 
agencies  post  theh  AFV  Compliance 
Reports  for  Fiscal  Year  2002  on  their 
respective  websites  and  pubhsh  the 
availability  of  the  report  in  the  Federal 
Register  no  later  than  June  30,  2003. 
The  AFV  reports  must  contain  a  section 
on  compliance  with  EPAct. 

Authority:  Pub.  L.  102-^86,  Title  HI.  Sec. " 
310,  Oct.  24,  1992,  106  Stat.  2874. 

Denise  L.  Wells, 

Acting  Director  for  Administrative  Services. 
[FR  Doc.  03-16649  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  3S1(H>3-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  32-2003] 

Foreign-Trade  Zone  52— Suffolk 
County,  NY,  Application  for  Subzone 
Status,  Festo  Corporation  Facilities 
(Pneumatic  Industrial  Automation 
Components),  Hauppauge,  NY 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Suffolk  County.  New  York, 
grantee  of  FTZ  52,  requesting  special- 
purpose  subzone  status  for  the 
pneumatic  industrial  automation 
components  manufacturing  facilities  of 
Festo  Corporation  (Festo)  (a  subsidiary 
of  Festo  AG,  of  Germany),  located  in 
Hauppauge,  New  York.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
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part  400).  It  was  formally  filed  on  June 
23.  2003. 

The  proposed  subzone  would  include 
Festo's  two  manufacturing  facilities 
located  in  Suffolk  County,  Long  Island: 
Site  1  (8  acres/99,000  sq.  ft.) — located  at 
395  Moreland  Road,  Hauppauge,  New 
York;  and.  Site  2  (5  acres/53.000  sq. 
ft.) — located  at  430  Wireless  Boulevard, 
Hauppauge,  about  one  quarter  of  a  mile 
to  the  east  of  Site  1.  The  facilities  {200 
employees)  are  used  to  produce 
pneiunatic  industrial  automation 
components,  including  pneumatic 
cylinders,  pneumatic  valves  and  valve 
manifolds,  and  pneumatic  and 
electronic  integrated  control  systems 
(HTSUS  8412.31,  8481.20.  8537.10, 
8428.90),  and  to  distribute  similar 
imported  components  for  export  and  the 
U.S.  market.  The  manufacturing  process 
at  the  facilities  involves  machining, 
assembly,  and  testing  of  up  to  130,000 
units  annually.  Components  purchased 
from  abroad  (about  40%  of  finished 
component  value)  used  in 
manufactming  include:  Greases,  plastic 
gaskets/profiles/tubes/rolls/sheet/boxes, 
belts,  rubber  tubes  and  o-rings, 
packaging  material,  casters,  base  metal 
moimtings,ilex  tubing,  clasps, 
hydraulic  engines,  pumps,  air 
compressors,  wooden  pins/dowels, 
stainless  and  alloy  steel  products  (must 
be  admitted  under  privileged  foreign 
status  (19  CFR  146.41)),  fasteners, 
springs,  washers,  articles  of  aluminum, 
air  dryers  and  purifiers,  sprayers  and 
related  parts,  pneumatic  and  hydraulic 
valves,  regulators,  ballcocks,  bearings, 
transmissions,  transmission/crankshafts, 
flanges,  gears,  clutches,  couplings, 
chains,  sprockets,  electrical  connectors, 
motors,  generators,  transformers, 
converters,  magnets,  lithium  batteries, 
capacitors,  printed  circuit  boards,  fuses, 
relays,  switches,  lampholders/ sockets, 
panel/distribution  boards,  controllers, 
circuit  breakers,  diodes,  conductors, 
fiber  optic  cable,  and  liquid  meters 
(2003  duty  rate  range:  Free— 24%). 

FTZ  procedures  would  exempt  Festo 
from  Customs  duty  payments  on  the 
foreign  component  inputs  used  in 
export  production.  On  its  domestic  sales 
and  exports  to  NAFTA  markets,  the 
company  would  be  able  to  choose  the 
duty  rate  that  applies  to  finished 
industrial  automation  components 
(free — 2.7%)  for  the  foreign-sourced 
inputs  noted  above.  Festo  would  be  able 
to  defer  Customs  duty  payments  on  the 
foreign-origin  finished  industrial 
automation  components  that  would  be 
admitted  to  the  proposed  subzone  for 
U.S.  distribution.  Duties  would  be 
deferred  or  reduced  on  foreign 
production  equipment  admitted  to  the 
proposed  subzone  until  which  time  it 


becomes  operational.  The  application 
indicates  that  subzone  status  would 
help  improve  the  facilities'  international 
competitiveness. 

In  accordance  with  the  Board's 
regulation's,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  following 
addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  Street.  NW.,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
4100W.  1401  Constitution  Ave.,  NW.. 
Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
September  2.  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  September  15.  2003). 

A  copy  of  tne  application  will  be 
available  for  public  inspection  at  the 
Office  of  the  Foreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.l  listed  above  and  at  the  U.S. 
Department  of  Commerce  Export 
Assistance  Center.  40th  Floor.  20 
Exchange  Place.  New  York.  NY  10005. 

Dated:  lune  24,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-16671  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Dockets  39-2002,  40-2002,  41-2002,  42- 
2002,  43-2002,  44-2002,  45-2002,  46-2002, 
47-2002,  48-2002] 

Withdrawal  of  Appiicatlons  for 
Subzone  Status  for  Flint  Inic  North 
America  Corporation  Plants 

Notice  is  hereby  given  of  the 
withdrawal  of  the  applications 
requesting  special-purpose  subzone 
status  for  the  ten  Flint  Ink  North 
America  Corporation  plfmts.  The 
applications  were  filed  on  October  7, 
2002  (66  FR  64088-64096,  10/17/02). 

The  withdrawal  was  requested 
because  of  changed  circumstances,  and 
the  cases  have  been  closed  without 
prejudice. 


Dated:  June  25,  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  03-16672  Filed  7-1-03;  8:45  am] 
BILUNO  CODE  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Materials  Technical  Advisory 
Committee;  Notice  of  Partially  Closed 
Meeting 

The  Materials  Technical  Advisory 
Committee  will  meet  on  July  17,  2003, 
10:30  a.m.,  Herbert  C.  Hoover  Building, 
Room  3407, 14th  Street  between 
Constitution  &  Pennsylvania  Avenues, 
NW.,  Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Industry  and  Security  with 
respect  to  technical  questions  that  affect 
the  level  of  export  controls  applicable  to 
materials  and  related  technology. 

Agenda 

Public  Session 

1.  Opening  remarks  and 
introductions.  '  , 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Review  and  discussion  of  proposals 
for  addition  of  the  following  precursor 
chemicals  to  the  control  list: 

•  Methylphosphonic  acid  CAS  #993- 
13-5. 

•  Diethyl  methylphosphonate  CAS 
#683-08-9. 

•  N,  N-Dimethylamino 
phosphoryldichloride  DAS  #677-43-0. 

•  Tri-isopropylphosphiteCAS  #116- 
17-6. 

•  Ethyldiethanolamine  CAS  #139- 
87-7. 

•  0,0-t)iethyl  phosphorodithioate 
CAS  #2465-65-8. 

•  Sodium  hexafluorosilicate  CAS 
#16893-85-9. 

•  Potassimn  hexafluorosilicate  CAS 
#16871-90-2. 

4.  Presentation  and  discussion  of  a 
proposed  liberalization  of  export 
controls  applicable  to  pharmaceutical 
preparations  of  controlled  toxins. 

5.  Review  and  discussion  of  proposals 
to  add  CWC  Schedule  2A  and  Schedule 
3A  chemicals  to  the  AG  common 
control  lists.  The  Schedule  2A 
chemicals  are  amiton  (CAS  #78-53-5), 
PFIB  (CAS  #382-21-8),  and  BZ  (CAS 
#6581-06-2).  The  Schedule  3A 
chemicals  are  phosgene  (CAS  #75-44- 
5),  cyanogen  chloride  (CAS  #506-77-4), 
hydrogen  cyanide  (CAS  #74-90-8),  and 
chloropicrin  (CAS  #76-06-2). 


Il 


Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  during  the  public  session  of 
the  meeting.  Reservations  are  not 
accepted.  To  the  extent  time  permits, 
members  of  the  public  may  present  oral 
statements  to  the  Committee.  Written 
statements  may  be  submitted  at  any 
time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to 
Committee  members,  the  materials 
should  be  forwarded  prior  to  the 
meeting  to  the  address  below:  Ms.  Lee 
Ann  Carpenter,  OSIES/EA/BIS  MS: 
3876,  U.S.  Department  of  Commerce,  14 
St.  &  Constitution  Ave.,  NW., 
Washington,  DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concmxence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  6, 
2002.  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittee  thereof 
dealing  with  the  classified  materials 
listed'in  5  U.S.C.  552(c)(1)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  (a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public.  For  more 
information,  call  Lee  Ann  Carpenter  at 
(202) 482-2583. 

Dated:  June  26,  2003. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer. 

[FR  Doc.  03-16634  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  3510->IT-M 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Proposed  Information  Collection; 
Comment  Request;  U.S.  Government 
Trade  Event  Information  Request 

ACTION:  Notice. 


SUMMAftY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C  3506  (2)  (A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  September  2, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  &  Constitution  Avenue.  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Stephen  Madden, 
hitemational  Trade  Administration, 
Advocacy  Center,  (202)  482-3896  or 
Stephen_Madden@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  International  Trade  ^ 

Administration's  Advocacy  Center 
marshals  federal  resources  to  assist  U.S. 
firms  competing  for  foreign  government 
procurements  worldwide.  The 
Advocacy  Center  is  under  the  umbrella 
of  the  Trade  Promotion  Coordination 
Committee  (TPCC),  which  is  chaired  by 
the  Secretary  of  Commerce  and  includes 
19  federal  agencies  involved  in  export 
promotion.  The  mission  of  the 
Advocacy  Center  is  to  promote  U.S. 
exports  and  create  U.S.  jobs  and 
coordinate  U.S.  Government  (USG) 
advocacy  among  the  TPCC.  The  pxirpose 
of  the  questionnaire  is  to  collect  the 
necessary  information  to  make  an 
evaluation  as  to  whether  a  firm  qualifies 
for  senior-level  USG  support,  in  the 
form  of  attendance  at  an  event  including 
witnessing  a  commercial  agreement 
signing.  The  event  could  be  a  company 
sponsored  activity  or  a  foreign  or  USG 
sponsored  event  to  highlight  a 
commercial  trade  success  for  more  than 
one  firm.  Without  this  information  we 
will  be  unable  to  determine  if  a  U.S. 
firm  is  eligible  for  USG  support  for  the 
firm's  role  in  the  event. 

n.  Method  of  Collection 

Form  ITA-4136P  is  sent  to  U.S.  firms 
that  request  USG  advocacy  assistance. 

In.  Data 

OKtB  Number:  0625-0238. 

Form  Number:  ITA-4136P. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other-for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Time  Per  Response:  1  hour. 
Estimated  Total  Annual  Burden 
Hours:  50. 
Estimated  Total  Annual  Costs:  $1,750. 


IV.  Request  for  Comments 

Comments  are  invited  on  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  theinformation shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  25,  20*3. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-16638  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  3S10-FP-P 


DEPARTMEffT  OF  COMMERCE         ^ 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  opportxmity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930.  as  amended,  may  request, 
in  accordance  with  section  351.213    •- 
(2002)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
coimtervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  July  2003, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
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investigations,  with  anniversary  dates  in 
July  for  the  following  periods: 


Antidumping  Duty  Proceedings 

Belarus:  Sdid  Urea,  A-822-801 

Brazil:  Industrial  Nitrocellulose,  A-351-804 

Silicon  Metal,  A-351-806 

Chile:  Fresh  Atlantic  Salmon,  A-337-803 

IQF  Red  Raspberries,  A-337-806 

Estonia:  Solid  Urea,  A-447-801   

France:  Stainless  Steel  Sheet  and  Strip  in  Coils,  A-427-814  

Germany:  Industrial  Nitrocellulose,  A-42&-803 

Stainless  Steel  Sheet  and  Strip  in  Coils,  A-428-825 

India:  Polyethylene  Terephthalate  (Pet)  Film,  A-533-824  

Iran:  In-Shell  Pistachio  Nuts,  A-507-502 

Italy:  Certain  Pasta,  A-475-818 '. 

Stainless  Steel  Sheet  and  Strip  in  Coils,  A-475-824 

Japan:  Cast  Iron  Pipe  Fittings,  A-588-605  

Clad  Steel  Plate,  A-588-838  

Industrial  Nitrocellulose,  A-588-812 

Stainless  Steel  Sheet  and  Strjp  in  Coils,  A-588-845 

Lithuania:  Solid  Urea,  A-451-801 

Mexico:  Stainless  Steel  Sheet  and  Strip  in  Coils,  A-201-822  

Republic  of  Korea:  Industrial  Nitrocellulose,  A-580-805 

Stainless  Steel  Sheet  ana  Strip  in  Coils,  A-580-e34 

Romania:  Solid  Urea,  A-485-601  y 

Russia:  Fen-ovanadium  and  Nitrided  Vanadium,  A-821-807 

Solid  Urea,  A-821-801 

Tajikistan:  Solid  Urea,  A-842-801 

Taiwan:  Stainless  Steel  Sheet  and  Strip  in  Coils,  A-583-631  

.Thailand:  Butt-Weld  Pipe  Fittings,  A-549-807 

Canned  Pineapple,  A-549-813  '. 

Furfuryl  Alcohol,  A-549-812 

The  People's  Republic  of  China: 

Bulk  Aspirin,  A-570-853 

Carbon  Steel  Butt-Weld  Pipe  Fittings,  A-570-814 

Industrial  Nitrocellulose, ^-570-802 

Persulfates,  A-570-847  

Sebacic  Acid,  A-570-825 

The  United  Kingdom:  Industrial  Nitrocellulose,  A-412-803 

Stainless  Steel  Sheet  and  Stnp  in  Coils,  A-412-818 

Turkmenistan:  Solid  Urea,  A-843-801   

Turkey:  Certain  Pasta,  A-489-S05  

Ukraine:  Solid  Urea,  A-823-801  

Uzbekistan:  Solid  Urea,  A-844-801   


Countervailing  Duty  Proceedings 

European  Economic  Community:  Sugar,  C-408-046  

India:  Polyethylene  Terephthalate  (Pet)  Film.  C-533-825 

Italy:  Certain  Pasta,  C^75-819 

Turkey:  Certain  Pasta,  C-489-806 


Suspension  Agreements 

Brazil:  Hot-Rolled  Flat-Rolled  Carbon-Quality  Steel  Products,  C-351-829  .... 

Russia:  Hot-Rolled  Flat-Rolled  Carbon-Quality  Steel  Products,  A-821-809  .. 

Ammonium  Nitrate',  A-S21-811  


Period 


7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 

2/31/01-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 

2/21/01-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 

7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 
7/1/02-6/30/03 


1/1/02-12/31/02 
1/1/02-12/31/02 
1/1/02-12/31/02 
1/1/02-12/31/02 


1/1/02-12/31/02 
1/1/02-12/31/02 
1/1/02-12/31/02 


'  This  case  is  a  suspension  agreement.  It  was  inadverentty  listed  as  an  antidumping  duty  order  in  the  opportunity  notice  published  on  June  2 
2003  (68  FR  32727).  ^       >  yr  i  v 


In  accordance  with  section  351.213(b) 
of  the  regulations-,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  countervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
<5xporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
coimtervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 


review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 


specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

As  explained  in  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  69 
FR  23954  (May  6,  2003),  the  Department 
has  clarified  its  practice  with  respect  to 
the  collection  of  final  antidumping 
duties  on  imports  of  merchandise  where 
intermediate  firms  are  involved.  The 
public  should  be  aware  of  this 


clarification  in  determining  whether  to 
request  an  administrative  review  of 
merchandise  subject  to  antidumping 
findings  and  orders.  See  also  the  Import 
Administration  Web  site  at  http:// 
www.ia.ita.doc.gov. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Fiuther,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidimiping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  July  2003.  If  the 
Department  does  not  receive,  by  the  last 
day  of  July  2003,  a  request  for  review  of 
entries  covered  by  an  order,  finding,  or 
suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
countervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  fi-om  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  commimity. 

Dated:  June  26,  2003. 
HollyA.Kuga, 

Acting  Deputy  Assistant  Secretary,  Group  II 
for  Import  Administration. 
fFR  Doc.  03-16730  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  3S10-OS-P 
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ACTION:  Initiation  of  Antidumping  Duty 
Investigation. 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-533-836] 

Notice  of  Initiation  of  Antidumping 
Duty  Investigation:  Certain  Colored 
Synthetic  Organic  Oleoresinous 
Pigment  Dispersions  from  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


EFFECTIVE  DATE:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Johnson  at  (202)  482-4929  or 
Rebecca  Trainor  at  (202)  482-4007, 
Import  Administration,  International  . 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington 
DC  20230. 

Initiation  of  Investigation 

The  Petition 

On  June  5,  2003,  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  filed  in  proper  form  by  Apollo 
Colors  Inc.,  General  Press  Colors,  Ltd., 
Magruder  Color  Company,  Inc.,  and  Sun 
Chemical  Corporation  (collectively,  "the 
petitioners").  The  Department  received 
petition  supplements  on  June  16, 18  and 
20,  2003 

In  accordance  with  section  732(b)(1) 
of  the  Tariff  Act  of  1930  ("the  Act"),  as 
amended,  the  petitioners  allege  that 
imports  of  certain  colored  synthetic 
organic  oleoresinous  pigment 
dispersions  ("colored  pigment 
dispersions")  from  India  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  within  the 
meaning  of  section  731  of  the  Act,  and 
that  imports  from  India  are  materially 
injuring,  or  are  threatening  to  materially 
injure,  an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  indusfry  because  they 
are  interested  parties  as  defined  in 
section  771(9)(C)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support  with  respect  to  the  ahtidumping 
investigation  that  they  are  requesting 
the  Department  to  initiate.  See  infra, 
"Determination  of  Industry  Support  for 
the  Petition." 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  colored  synthetic 
organic  pigment  dispersions  containing 
pigments  classified  in  either  the  Azo  or 
Phthalocyanine  chemical  classes  that 
have  been  dispersed  in  an  oleoresinous 
varnish  comprised  of  various 
combinations  of  solvents,  oils  and 
resins.  The  subject  pigment  dispersions 
are  commonly  known  as  "flush"  or 
"flushed  color,"  but  the  base  form  of  the 
subject  pigment  dispersions  is  also 
included  in  the  scope  of  this 
investigation.  The  subject  pigment 
dispersions  are  a  thick  putty  or  paste 
that  contain  by  weight  typically  20 
percent  or  more  pigment  dispersed  in 
the  varnish,  and  are  used  primarily  for 


the  manufacture  of  letterpress  and 
lithographic  printing  inks.  The  presence 
of  additives,  such  as  surfactants, 
antioxidants,  wetting  agents,  and  driers, 
in  the  subject  pigment  dispersions  does 
not  exclude  them  from  the  scope  of  this 
investigation. 

Excluded  from  the  scope  of  this 
investigation  are  dry  powder  pigments 
and  pigment  press  cakes,  as  well  as 
water  and  flammable  solvent  based 
colored  pigment  dispersions,  which 
typically  are  used  in  manufacturing 
liquid  or  fluid  inks.  Also  excluded  is 
Yellow  75,  which  is  typically  used  to 
make  the  yellow  paint  to  line  roads. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheadings  3204.17.6020  (Pigment 
Blue  15:4),  3204.17.6085  (Pigments  Red 
48:1,  Red  48:2,  Red  48:3,  and  Yellow 
174).  3204.17.9005  (Pigment  Blue  15:3), 
3204.17.9010  (Pigment  Green  7). 
3204.17.9015  (Pigment  Green  36). 
3204.17.9020  (Pigment  Red  57:1). 
3204.17.9045  (Pigment  Yellow  12). 
3204.17.9050  (Pigment  Yellow  13), 
3204.17.9055  (Pigment  Yellow  74),  and 
3204.17.9086'  (Pigments  Red  22,  Red 
48:4,  Red  49:1,  Red  49:2,  Red  52:1,  Red 
53:1,  Yellow  14,  and  Yellow  83)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS").  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

As  discussed  in  the  preamble  to  the 
Department's  regulations  {Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27296,  27323  (May  19, 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  hnport  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Period  of  Investigation 

The  anticipated  period  of 
investigation  is  April  1,  2002,  through 
March  31,  2003. 


■  Prior  to  July  2002,  this  number  was 
3204.17.9085, 
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Determination  of  Industry  Support  for 
the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  the 
Department's  industry  support 
determination,  which  is  to  be  made 
before  the  initiation  of  the  investigation, 
be  based  on  whether  a  minimum 
percentage  of  the  relevant  industry 
supports  the  petition.  A  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  At  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petitien.  Moreover,  section  732(c)(4)(D) 
of  the  Act  provides  that,  if  the  petition 
does  not  establish  support  of  domestic 
producers  or  workers  accounting  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
the  Department  shall:  (i)  poll  the 
industry  or  rely  on  other  information  in 
order  to  determine  if  there  is  support  for 
the  petition,  as  required  by 
subparagraph  (A),  or  (ii)  determine 
industry  support  using  a  statistically 
valid  sampling  method. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC"),  which  is 
responsible^  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 


2  See  USEC.  Inc.  v.  United  States.  132  F.  Supp. 
2d  1,  8  (Ct.  Infl  Trade  2001),  citing  Algoma  Steel 
Corp.  Ltd.  V.  United  States.  688  F.  Supp.  639.  642- 
44  (Ct.  Infl  Trade  1988)  ('the  ITC  does  not  look 
behind  ITA's  determination,  but  accepts  ITA's 
determination  as  to  which  merchandise  is  in  the 
class  of  merchandise  sold  at  LTFV"). 


Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

With  regard  to  the  definition  of 
domestic  like  product,  the  petitioner 
does  not  offer  a  definition  of  domestic 
like  product  distinct  from  the  scope  of 
the  investigation.  Based  on  our  analysis 
of  the  information  presented  by  the 
petitioners,  we  have  determined  that 
there  is  a  single  domestic  like  product, 
colored  pigment  dispersions,  which  is 
defined  in  the  "Scope  of  Investigation" 
section  above,  and  we  have  analyzed 
industry  support  in  terms  of  this 
domestic  like  product. 

In  their  initial  petition  and 
subsequent  submissions,  the  petitioners 
state  that  they  comprise  over  50  percent 
of  U.S.  colored  pigment  dispersions 
production.  The  petition  identifies  nine 
additional  U.S.  companies  engaged  in 
the  production  of  colored  pigment 
dispersions,  none  of  which  have  taken 
a  position  on  (either  for  or  against)  the 
petition.  Through  data  provided  by  the 
petitioners  and  our  own  independent 
research,  we  have  determined  that  the 
colored  pigment  dispersions  production 
of  these  nine  companies  is  not  high 
enough  to  place  the  petitioners'  industry 
support  in  jeopardy.  Based  on  all 
available  information,  we  agree  that  the 
petitioners  comprise  over  50  percent  of 
all  domestic  colored  pigment 
dispersions  production. 

Our  review  of  the  data  provided  in  the 
petition  and  other  information  readily 
available  to  the  Department  indicates 
that  the  petitioners  have  established 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product,  requiring  no 
further  action  by  the  Department 
pursuant  to  section  732(c)(4)(D)  of  the 
Act.  In  addition,  the  Department 
received  no  opposition  to  the  petition 
from  domestic  producers  of  the  like 
product.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  product,  and  the  requirements  of 
section  732(c)(4)(A)(I)  of  the  Act  are 
met.  Furthermore,  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  more  than  50 
percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 


support  for  or  opposition  to  the  petition. 
Thus,  the  requirements  of  section 
732(c)(4)(A)(ii)  of  the  Act  also  are  met. 
Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act.  For  more  information  on  our 
analysis  and  the  data  upon  which  we 
relied,  see  Import  Administration  AD/ 
CVD  Enforcement  Initiation  Checklist 
("Initiation  Checklist"),  Industry 
Support  section  and  Attachment  H, 
dated  June  25,  2003,  on  file  in  the 
Central  Records  Unit  of  the  main 
Department  of  Commerce  building. 

Constructed  Export  Price  and  Normal 
Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  than  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  this  investigation. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  price, 
constructed  value  ("CV"),  and  factors  of 
production  are  discussed  in  greater 
detail  in  the  Initiation  Checklist.  Should 
the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act  in  our 
preliminary  or  final  determination,  we 
may  re-examine  the  information  and 
revise  the  margin  calculations,  if 
appropriate. 

Constructed  Export  Price 

The  petitioners  alleged  that  the 
subject  colored  pigment  dispersions 
produced  in  India  by  Hindustan  Inks 
and  Resins  Ltd.  ("Hindustan")  (i.e.,  the 
largest  Indian  producer  named  in  the 
petition)  were  sold  in  the  United  States 
through  its  affiliate  Micro  Inks. 
Therefore,  the  petitioners  based  U.S. 
price  on  constructed  export  price 
("CEP").  According  to  the  data  provided 
by  the  petitioners,  in  the  United  States 
Micro  Inks  sells  the  subject  colored 
pigment  dispersions  imported  from 
Hindustan  in  the  flush  form  as  imported 
and  as  further  manufactured  into 
printing  ink.  The  petitioners  based  CEP 
prices  for  colored  pigment  dispersions 
sold  as  imported  on  invoice  prices 
adjusted  for  movement  expenses, 
indirect  selling  expenses,  emd  CEP 
profit.  The  CEP  prices  for  further 
manufactured  colored  pigment 
dispersions  were  based  on  Micro  Inks' 
listed  prices  for  printing  ink  adjusted  for 
movement  expenses,  indirect  selling 
expenses,  CEP  profit  and  further 
manufacturing  costs.  For  margin 
calculation  purposes,  we  excluded  one 
of  the  three  prices  for  the  sale  of  flush 
colored  pigment  dispersions  because  we 
were  imable  to  definitively  determine 


from  the  invoice  if  the  sale  was  to  a  U.S. 
customer. 
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Normal  Value 

The  petitioners  alleged  that  neither 
India  nor  any  third  country  constitutes 
a  viable  market  on  which  to  base  normal 
value  ("NV").  Therefore,  the  petitioners 
based  NV  on  CV,  using  the  factors  of 
production  of  one  of  the  petitioners,  but 
incorporating  values  derived  largely 
from  publicly  available  Indian  data. 
Specifically,  the  petitioners  used  the 
U.S.  producer's  ovra  consumption  rates 
for  raw  materials,  direct  labor, 
electricity,  natxu^  gas  and  water,  and 
applied  either  publicly  available  Indian 
prices  or  the  U.S.  producer's  own  costs. 
For  certain  raw  materials  and  electricity, 
natural  gas  and  water,  the  petitioners 
-  relied  upon  average  market  prices 
obtained  from  publically  available 
sources.  To  adjust  the  U.S.  producer's 
costs  associated  with  direct  labor,  the 
petitioners  relied  upon  the  Indian  labor 
rate  found  on  the  Import  Administration 
website.  To  calculate  overhead,  selling, 
general  and  administrative  expense,  and 
financial  expense,  the  petitioners  relied 
upon  amounts  reported  in  the  fiscal  year 
2002  financial  statements  of  Hindustan. 
The  petitioners  included  in  CV  an 
amount  for  profit  which  was  based  on 
the  profit  from  Hindustan's  fiscal  year    ' 
2002  financial  statements.  The 
petitioners  converted  NV  into  U.S. 
dollars  using  the  exchange  rates  posted 
on  the  Department's  website. 

The  estimated  dumping  margins  in 
the  petition  for  flush  form  based  on  a 
comparison  between  CEP  and  CV  range 
fiT>m  138  percent  to  677  percent.^  The 
estimated  dumping  margins  in  the 
petition  for  further  manufactured 
colored  pigment  dispersions  based  on  a 
comparison  between  CEP  and  CV  range 
from  189  percent  to  685  percent. 

Fair  Value  Comparisons  i 

•  Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  certain  colored  synthetic 
organic  oleoresinous  pigment 
dispersions  from  India  are  being,  or  are 
likely  to  be,  sold  at  less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  from  India  of  the 
subject  merchandise  sold  at  less  than 
NV. 


'The  margins  associated  with  the  excluded 
invoioe  were  not  included  in  this  range.  See 
"Constructed  Export  Price"  section  above. 


The  petitioners  cpntend  that  the 
industry's  injured  condition  is  evident 
in  the  declining  trends  in  net  operating 
profits,  net  sales  volumes,  profit-to-sales 
ratios,  and  production  employment.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  U.S.  import  data,  lost  sales, 
and  pricing  information.  We  have 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation,  and  we  have  determined  that 
these  allegations  are  properly  supported 
by  adequate  evidence  and  meet  the 
statutory  requirements  for  initiation.  See 
the  Initiation  Checklist. 

Initiation  of  Antidumping  Investigation 

Based  upon  our  examination  of  the 
petition  on  certain  colored  synthetic 
oi;ganic  oleoresinous  pigment 
dispersions  from  India,  we  have  found 
that  it  meets  the  requirements  of  section 
732  of  the  Act.  Therefore,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  certain  colored  synthetic 
organic  oleoresinous  pigment 
dispersions  bom  India  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value.  Unless  this  deadline 
is  extended  piu-suant  to  section 
733(b)(1)(A)  of  the  Act,  we  will  make 
our  preliminary  determination  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  India.  We  will  attempt  to 
provide  a  copy  of  the  public  version  of 
the  petition  to  each  exporter  named  in  . 
the  petition,  as  provided  for  under  19 
CFR  351.203(C)(2). 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiation  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  preliminarily  determine 
no  later  than  July  21,  2003,  whether 
there  is  a  reasonable  indication  that 
imports  of  Certain  Colored  Synthetic 
Organic  Oleoresinous  Pigment 
Dispersions  from  India  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  will  result 
in  the  investigation  being  terminated, 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 


Dated:  )une  25.  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-16669  Filed  7-1-03;  8:45  am] 

BILLING  CODE  3510-OS-I> 


DEPARTMENT  OF  COMMERCE 
International  Tra<Je  Administration      ■ 

[A-588-«10] 

Mechanical  Transfer  Presses  From 
Japan:  Final  Results  of  Antidumping 
Duty  Administrative  Review. 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  On  March  7,  2003,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
mechanical  transfer  presses  (MTPs) 
from  Japan  (68  FR  11039).  This  review 
covers  shipments  of  this  merchandise  tb 
the  United  States  during  the  period  of 
February  1,  2001  through  January  31 
2002. 

We  gave  interested  parties  an 
opportimity  to  comment  on  our 
preliminary  results.  We  received  a  letter 
from  the  respondent  stating  that  it  had 
no  comments.  We  received  no  other 
comments. 

EFFECTIVE  DATE:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith  or  Doug 
Campau,  Office  of  Antidumping/ 
Countervailing  Duty  Enforcement  VII, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230;  telephone  (202)  482-5255  or 
(202)  482-1395,  respectively. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  March  7,  2003,  the  Department 
published  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  MTPs  from 
Japan.  See  Mechanical  Transfer  Presses 
from  Japan:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  68  FR  11039  (March  7,  2003).  In 
the  Preliminary  Results,  we  found  that 
U.S.  sales  were  not  made  below  normal 
value  by  the  respondent.  We  gave 
interested  parties  an  opportimity  to 
comment  on  our  preliminary  results.  We 
received  a  letter  from  the  respondent 
stating  it  had  no  comments.  The 
Department  received  no  other  comments 
and  no  requests  for  a  heahng.  The 
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Department  has  now  completed  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act). 

Scope  of  the  Antidumping  Duty  Order 

Imports  covered  by  this  antidumping 
duty  order  include  mechanical  transfer 
presses,  currently  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  nimibers 
8462.10.0035,  8466.94.6540  and 
8466.94.8540  and  formerly  classifiable 
as  8462.99.8035,  8462.21.8085.  and 
8466.94.5040.  The  HTSUS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this  order  is 
dispositive.  The  term  "mechanical 
transfer  presses"  refers  to  automatic 
metal-forming  machine  tools  with 
multiple  die  stations  in  which  the  work 
piece  is  moved  from  station  to  station  by 
a  transfer  mechanism  designed  as  an 
integral  part  of  the  press  and 
synchronized  with  the  press  action, 
whether  imported  as  machines  or  parts 
suitable  for  use  solely  or  principally 
with  these  machines.  These  presses  may 
be  imported  assembled  or  unassembled. 

The  Department  published  in  the 
Federal  Register  several  notices  of 
scope  rulings  with  respect  to  MTPs  from 
Japan,  determining  that  (1)  spare  and 
replacement  parts  are  outside  the  scope 
of  the  order  (see  Notice  of  Scope 
Rulings.  57  PR  19602  (May  7, 1992));  (2) 
a  destack  feeder  designed  to  be  used 
with  a  mechanical  transfer  press  is  an 
accessory  and,  therefore,  is  not  within 
the  scope  of  the  order  (see  Notice  of 
Scope  Rulings,  57  PR  32973  (July  24, 
1992));  (3)  the  FMX  cold  forging  press 
is  within  the  scope  of  the  order  (see 
Notice  of  Scope  Rulings,  59  FR  8910 
(February  24,  1994));  and  (4)  certain 
mechanical  traiisfer  press  parts  exported 
from  Japan  are  outside  the  scope  of  the 
order  (see  Notice  of  Scope  Rulings,  62 
FR  9176  (February  28, 1997). 

Final  Results  of  Review 

Since  the  Department  received  no 
comments  on  the  Preliminary  Results, 
we  continue  to  find  that  a  margin  of 
zero  percent  exists  for  the  period 
February  1,  2001  through  January  31, 
2002  for  Hitachi  Zosen  Corporation/ 
Hitachi  Zosen  Fukui  Corporation  (HZC/ 
H&F).'  The  Department  will  issue 
assessment  instructions  directly  to  the 
U.S.  Bureau  of  Customs  and  Border 
Protection  (Customs)  within  15  days  of 


'  The  Department  detennined  to  treat  HZC  and 
H&F  as  a  single  entity  under  section  351,401(0  of 
the  regulations.  See  Preliminarv  Results,  68  FR 
11039. 


publication  of  these  final  results  of 
review. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
shall  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  MTPs  finm  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(2)(C)  of  the  Act:  (1)  since  the 
weighted-average  margin  for  HZC/H&F 
is  zero,  the  Department  shall  require  no 
deposit  of  estimated  antidumping  duties 
for  subject  merchandise  exported  by 
HZC/H&F;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
established  for  the  most  recent  period; 
(3)  if  the  exporter  is  noi  a  firm  covered 
in  this  review,  a  prior  review,  or  the 
original  less-than-fair  value 
investigation  (LTFV),  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and,  (4)  for  all  other 
producers  and/ or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  "all-others"  rate  established  in 
the  LTFV  investigation,  which  is  14.51 
percent.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order:  Mechanical  Transfer  Presses 
from  Japan,  55  FR  5642  (February  16, 
1990).  These  deposit  requirements  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  of  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  section  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failm-e  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  as  explained  in 
the  administrative  order  itself.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 


with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(3)(A)  and  777(i)(l)  of  the  Act. 

Dated:  June  25,  2003. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-16728  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-810] 

Notice  of  Final  Results  and  Partial 
Recision  of  Antidumping  Duty 
Administrative  Review;  Oil  Country 
Tubular  Goods,  Other  Than  Drill  Pipe, 
from  Argentina 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  and 
Partial  Recision  of  Antidumping  Duty 
Administrative  Review. 

summary:  On  May  6,  2003,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  and  preliminary  partial  recision 
of  antidumping  administrative  review 
on  oil  country  tubular  goods,  other  than 
drill  pipe,  from  Argentina.  The  review 
covers  two  manufacturer/exporters, 
Siderca  S.A.I.C.  (Siderca)  and  Acindar 
Industria  Argentina  de  Aceros  S.A. 
(Acindar).  The  period  of  review  is 
August  1,  2001.  through  July  31,  2002. 
We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  no 
comments.  Furthermore,  the 
Department  made  no  changes  in  its 
analysis  following  publication  of  the 
preliminary  results.  Therefore,  the  final 
results  of  review  are  unchanged  from 
those  presented  in  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT^  Fred 
Baker  or  Robert  James,  Enforcement 
Group  III,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-2924  and  (202) 
482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  6,  2003,  the  Department 
published  its  preliminary  results  and 


preliminary  partial  recision  of 
antidumping  duty  administrative  review 
of  oil  country  tubular  goods,  other  than 
drill  pipe,  from  Argentina.  See  Notice  of 
Preliminary  Results  and  Preliminary 
Partial  Recision  of  Antidumping  Duty 
Administrative  Review;  Oil  Country 
Tubular  Goods,  Other  Than  Drill  Pipe, 
from  Argentina,  68  FR  23964  (May  6, 
2003).  We  gave  interested  parties  an 
opportvmity  to  comment.  No  party 
submitted  comments.  We  have  now 
completed  the  administrative  review  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act). 
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Period  of  Review 

The  period  of  review  (POR)  is  August 
1,  2001,  through  July  31,  2002. 

Scope  of  the  Review 

Oil  country  tubular  goods  (OCTG)  are 
hoUow  steel  products  of  circular  cross- 
section,  including  oil  well  casing  and 
tubing  of  iron  (other  than  cast  iron)  or 
steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
Institute  (API)  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products). 

This  scope  does  not  cover  casing  or 
tubing  pipe  containing  10.5  percent  or 
more  of  chromium.  Drill  pipe  was 
excluded  from  this  order  beginning 
August  11,  2001.  See  Continuation  of 
Countervailing  and  Antidumping  Duty 
Orders  on  Oil  Country  Tubular  Goods 
From  Argentina,  Italy,  Japan,  Korea  and 
Mexico,  and  Partial  Revocation  of  Those 
Orders  From  Argentina  and  Mexico 
With  Respect  to  Drill  Pipe,  66  FR  38630 
(July  25,  2001). 

The  OCTG  subject  to  this  order  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.29.10.10,  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40, 
7304.29.10.50,  7304.29.10.60, 
7304.29.10.80,  7304.29.20.10, 
7304.29.20.20,  7304.29.20.30, 
7304.29.20.40,  7304.29.20.5a, 
7304.29.20.60,  7304.29.20.80, 
7304.29.30.10,  7304.29.30.20, 
7304.29.30.30,  7304.29.30.40, 
7304.29.30.50,  7304.29.30.60, 
7304.29.30.80,  7304.29.40.10, 
7304«29.40.20.  7304.29.40.30, 
7304.29.40.40,  7304.29.40.50, 
7304.29.40.60,  7304.29.40.80, 
7304.29.50.15,  7304.29.50.30, 
7304.29.50.45,  7304.29.50.60, 
7304.29.50.75,  7304.29.60.15, 
7304.29.60.30,  7304.29.60.45, 
7304.29.60.60,  7304.29.60.75, 
7305.20.20.00,  7305.20.40.00. 


7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00, 
7306.20.40.00,  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50. 

The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
Our  written  description  of  the  scope  of 
this  order  is  dispositive. 

Partial  Recision 

On  September  25,  2002,  we  initiated 
an  administrative  review  of  sales  made 
by  Siderca  and  Acindar.  See  Initiation 
of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews,  Requests 
for  Revocation  in  Part  and  Deferral  of 
Administrative  Reviews,  67  FR  60210 
(September  25,  2002).  However,  as 
noted  in  the  preliminary  results,  Siderca 
notified  us  that  it  had  no  shipments  of 
subject  merchandise  during  the  POR. 
We  conducted  an  on-site  verification  of 
this  information  at  Siderca's  facilities  in 
February  2003,  and  uncovered  no 
evidence  that  Siderca  had  shipments  to 
the  United  States  during  the  POR.  See 
the  Department's  March  4,  2003,- 
verification  report  on  file  in  room  B-099 
of  the  Herbert  C.  Hoover  Department  of 
Commerce  building.  Fiu^ermore,  we 
received  no  comments  concerning 
Siderca  for  the  final  results.  Therefore, 
we  are  rescinding  the  review  with 
respect  to  Siderca.  Siderca's  cash 
deposit  rate  will  remain  at  1.36  percent, 
which  is  the  rate  established  for  Siderca 
in  the  less-than-fair-value  investigation. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  from  Argentina,  60  FR  33539 
(June  28,  1995)  and  Antidumping  Duty 
Order:  Oil  Country  Tubular  Goods  from 
Argentina,  60  FR  41055  (August  11, 
1995). 

Use  of  Facts  Available 

We  find,  in  accordance  with  section 
776(a)(2)(A)  and  (C)  and  776(b),  that  the 
application  of  adverse  facts  available  is 
warranted  since  Acindar  did  not 
respond  to  our  questionnaire,  and 
therefore  has  not  cooperated  to  the  best 
of  its  ability.  Section  776(a)(2)  of  the 
Tariff  Act  provides  that  "if  an  interested 
party  or  any  other  person  (A)  withholds 
information  that  has  been  requested  by 
the  administering  authority;  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  the  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  (c)(1) 
and  (e)  of  section  782;  (C)  significantly 
impedes  a  proceeding  under  this  title;  or 
(D)  provides  such  information  but  the 
information  caimot  be  verified  as 
provided  in  section  782(i),  the 
administering  authority  and  the 


Commission  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title." 

On  September  25,  2002,  the 
Department  issued  its  standard 
antidimiping  questionnaire  to  Acindar. 
Acindar  made  no  written  response  to 
the  questionnaire.  Therefore,  we 
determine  that  the  use  of  facts  available 
is  warranted  pursuant  to  section 
776(a)(2)(A)  and  (C)  of  the  Tariff  Act 
because  Acindar  withheld"  information 
requested  by  the  Department  by  not 
responding  to  the  Department's 
questionnaire,  thereby  significantly 
impeding  this  proceeding.  See 
Memorandum  from  Fred  Baker  to  the 
File  dated  April  1,  2003.  Thus,  the 
cm-ative  provisions  of  section  782  of  the 
Tariff  Act  are  not  applicable  because 
Acindar  did  not  provide  any  response. 

Section  776(b)  of  the  Tariff  Act 
provides  that,  if  the  Department  finds 
that  an  interested  party  "has  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information,"  the  Department  may  use 
information  that  is  adverse  to  the 
interests  of  the  party  as  facts  otherwise 
available.  Adverse  inferences  are 
appropriate  "to  ensure  that  the  party 
does  not  obtain  a  more  favorable  result 
by  failing  to  cooperate  than  if  it  had 
cooperated  fully."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc. 
103-316  at  870  (1994).  Furthermore,  "an 
affirmative  finding  of  bad  faith  on  the 
part  of  the  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference,"  Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27296,  27340  (May  19, 
1997),  (Fina7i?u7e). 

The  Department  finds  that  in  not 
responding  to  the  September  25,  2002. 
questionnaire,  Acindar  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  The  Department  requires 
that  respondents  provide  answers  to  the 
questionnaire  because  the  Department 
uses  the  information  to  determine 
accurate  dumping  margins  for  the 
company.  Since  the  information  is 
within  the  sole  control  of  Acindar. 
when  the  company  fails  to  provide  such 
information  we  cannot  otherwise  obtain 
the  information  necessary  to  Calculate  a 
dumping  margin.  Further,  at  no  time  did 
Acindar  indicate  during  the  POR  that  it 
was  having  difficulty  in  complying  with 
the  Department's  request  for 
information.  Consequently,  Acindar 
should  not  be  allowed  to  benefit  by  its 
non-cooperation.  Therefore,  pursuant  to 
section  776(b)  of  the  Tariff  Act,  we  may, 
in  making  our  determination,  use  an 
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adverse  inference  in  selecting  from  the 
facts  otherwise  available.  This  adverse 
inference  may  include  reliance  on  data 
derived  from  the  petition,  a  previous 
determination  in  an  investigation  or 
review,  or  any  other  information  placed 
on  the  record.  For  this  review  we  have 
determined  to  assign  60.73  percent  as 
the  facts  available  rate  to  Acindar.  This 
rate  represents  the  highest  rate  for  any 
respondent  in  any  prior  segment  of  this 
proceeding.  See  Oil  Country  Tubular 
Goods:  Final  Results  and  Partial 
Recision  of  Antidumping  Duty 
Administrative  Review.  67  FR  13262 
(March  19,  2003). 

Information  from  prior  segments  of 
the  proceeding  constitutes  secondary 
information,  and  section  776(c)  of  the 
Tariff  Act  provides  that  the  Department 
shall,  to  the  extent  practicable, 
corroborate  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  See  Statement  of 
Administrative  Action  accompanying 
the  Uruguay  Round  Agreements  Act, 
H.R.  Doc.  No.  103-316  at  870  (1994)  and 
19  CFR  351.308(d). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  adverse  facts  available  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboratipn,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
ifiargin  inappropriate.  Where 
cfrcumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin.  See,  e.g.,  Fresh  Cut 
Flowers  from  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812,  6814  (Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as  . 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin). 


As  discussed  above,  it  is  not 
necessary  to  question  the  reliability  of  a 
calculated  margin  from  a  prior  segment 
of  the  proceeding.  Further,  there  are  no 
circumstances  indicating  that  this 
margin  is  inappropriate  as  facts 
available.  In  fact,  this  margin  is 
Acindar's  own  margin  from  the  2000- 
2001  administrative  review  of  OCTG. 
See  Notice  of  Final  Results  and  Recision 
in  Part  of  Antidumping  Duty 
Administrative  Review;  Oil  Country 
Tubular  Goods.  Other  Than  Drill  Pipe, 
From  Argentina,  67  FR  13262  (March 
19,  2003).  Therefore,  we  determine  that 
the  60.73  percent  rate  has  probative 
value  for  use  as  adverse  facts  available. 

Final  Results  of  Review 

As  a  result  of  our  determination  that 
it  is  appropriate  to  apply  adverse  facts 
available  to  Acindar,  we  determine  that 
a  the  weighted-average  dumping  margin 
of  60.73  percent  exists  for  Acindar  for 
the  period  August  1 ,  2001 ,  through  July 
31, 2002. 

The  Department  will  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (Customs)  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  Customs  within  15  days  of 
publication  of  these  final  results  of 
review.  We  will  direct  Customs  to  assess 
the  resulting  assessment  rate  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  entry  during  the 
review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication, 
as  provided  by  section  751(a)(1)  of  the 
Tariff  Act:  (1)  the  cash  deposit  rate  for 
the  reviewed  company  will  be  the  rate 
shown  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
origiucil  investigation,  but  the 
manufactiurer  is,  the  cash  deposit  rate 
will  be  that  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  any  previous 
reviews,  or  the  LTFV  investigation,  the 
cash  deposit  rate  will  be  1.36  percent, 
the  "all  others"  rate  established  in  the 
LTFV  investigation.  See  Antidumping 


Duty  Order:  Oil  Country  Tubular  Goods 
from  Argentina,  60  FR  41055  (August 
11,  1995). 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

NotiBcation  of  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  or  countervailing 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties  or 
countervailing  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties  or  countervailing 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777{I)(1)  of  the  Tariff  Act. 

Dated  June  25,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  03-16665  Filed  7-1-03;  8:45  am] 

BILLING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-861] 

Antidumping  Duty  Order:  Polyvinyl 
Alcohol  From  Japan 

AGENCY:  Import  Administration, 
Intemation^  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  antidiunping  duty 
order. 

SUMMARY:  Pursuant  to  section  736(a)  of 
the  Tariff  Act  of  1930,  as  amended,  the 
Department  of  Commerce  is  issuing  an 


antidumping  duty  order  on  polyvinyl 
alcohol  from  Japan. 
EFFECTIVE  DATE:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  StroUo,  AD/CVD  Enforcement 
Group  I,  Office  2,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0629. 
SUPPLEMENTARY  INFORMATION: 
Scope  of  Order 

The  merchandise  covered  by  this 
investigation  is  polyvinyl  alcohol 
(PVA).  This  product  consists  of  all  PVA 
hydrolyzed  in  excess  of  80  percent, 
whether  or  not  mixed  or  diluted  with 
commercial  levels  of  defoamer  or  boric 
acid,  except  as  noted  below. 

The  following  products  are 
specifically  excluded  from  the  scope  of 
this  investigation: 

(1)  PVA  in  fiber  form. 

(2)  PVA  with  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles. 

(3)  PVA  with  hydrolysis  greater  than 
85  percent  and  viscosity  greater  than  or 
equal  to  90  cps. 

(4)  PVA  with  a  hydrolysis  greater  than 
85  percent,  viscosity  greater  than  or 
equal  to  80  cps  but  less  than  90  cps, 
certified  for  use  in  an  ink  jet 
application. 

(5)  PVA  for  use  in  the  manufacture  of 
an  excipient  or  as  an  excipient  in  the 
manufacture  of  film  coating  systems 
which  are  components  of  a  drug  or 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

(6)  PVA  covalently  bonded  with 
cationic  monomer  uniformly  present  on 
all  polymer  chains  in  a  concentration 
equal  to  or  greater  than  one  mole 
percent. 

(7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

(8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
chains,  certified  for  use  in  emulsion 
polymerization  of  non-vinyl  acetic 
material. 

(9)  PVA  covalently  bonded  with 
paraffin  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  one  mole  percent. 

(10)  PVA  covalently  bonded  with 
silan  uniformly  present  on  all  polymer 
chains  certified  for  use  in  paper  coating 
applications. 

(11)  PVA  covalently  bonded  with 
sulfonic  acid  imiformly  present  on  all 
polymer  chains  in  a  concentration  level 
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equal  to  or  greater  than  one  mole 
percent. 

(12)  PVA  covalently  bonded  with 
acetoacetylate  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  br  greater  than  one  mole 
percent. 

(15)  PVA  covalently  bonded  with 
diacetoneacrylamide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  greater  than  three  mole  percent, 
certified  for  use  in  a  paper  application. 

The  merchandise  under  investigation 
is  currently  classifiable  imder 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Antidumping  Duty  Order 

On  June  18,  2003,  pursuant  to  section 
735(b)(l)(A)(ii)  of  the  Tariff- Act  of  1930, 
as  amended  (the  Act),  the  International 
Trade  Commission  (the  ITC)  notified  the 
Department  of  Commerce  (the 
Department)  of  its  final  determination 
that  the  industry  in  the  United  States 
producing  PVA  is  threatened  with 
material  injury  by  reason  of  import  of 
the  subject  merchandise  from  Japan.  In 
accordance  with  section  736(a)(1)  of  the 
Act,  the  Department  will  direct  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (Customs)  to  assess,  upon 
further  advice  by  the  administering 
authority,  antidumping  duties  equal  to 
the  amount  by  which  the  normal  value 
of  the  merchandise  exceeds  the  U.S. 
price  of  the  merchandise  for  all  relevant 
entries  of  PVA  from  Japan.  In 
accordance  with  section  736(b)(2)  of  the 
Act,  duties  shall  be  assessed  on  subject 
merchandise  entered,  or  withdrawn 
firom  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  the  ITC's 
notice  of  final  determination  if  that 
determination  is  based  on  the  threat  of 
material  injury  and  is  not  accompanied 
by  a  finding  that  injury  would  have 
resulted  but  for  the  imposition  of 
suspension  of  liquidation  of  entries 
since  the  Department's  preliminary 
determination.  In  addition,  section 
736(b)(2)  of  the  Act  requires  Customs  to 
refund  any  cash  deposits  or  bonds  of 
estimated  antidumping  duties  posted 


since  the  Department's  preliminary 
antidumping  determination  if  the  ITC's 
final  determination  is  based  on  a  threat 
of  material  injury. 

Because  the  ITC's  final  determination 
in  this  case  is  based  on  the  threat  of  ' 
material  injury  and  is  not  accompanied 
by  a  finding  that  injury  would  have 
resulted  but  for  the  imposition  of 
suspension  of  liquidation  of  entries 
since  the  Department's  preliminary 
determination,  section  736(b)(2)  of  the 
Act  is  applicable  to  this  order. 
Therefore,  the  Department  will  direct 
Customs  to  assess,  upon  further  advice, 
antidiunping  duties  on  all  unliquidated 
entries  of  PVA  from  Japan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  ITC's  notice  of  final 
determination  of  threat  of  material 
injury  in  the  Federal  Register  and 
terminate  the  suspension  of  liquidation 
for  entries  of  PVA  from  Japan  entered, 
or  withdrawn  from  warehouse,  for 
consumption  prior  to  that  date.  The 
Department  will  also  instruct  Customs 
to  refund  any  cash  deposits  made,  or 
bonds  posted,  between  the  publication 
date  of  the  Department's  preliminary 
antidumping  determination  and  the 
publication  of  the  ITC's  final 
determination. 

On  or  after  the  date  of  publication  of 
the  ITC's  notice  of  final  determination 
in  the  Federal  Register,  Customs  will 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  cash  deposits  for  the  subject 
merchandise  equal  to  the  estimated 
weighted-average  dumping  margins 
listed  below.  The  "All  Others"  rate 
applies  to  all  exporters  of  subject 
merchandise  not  specifically  listed 
below. 


Manufacturer/exporter 


Margin 
(percent) 


Denki  Kagaku  Kogyo  Kabushiki 
Kaisha  

Japan  VAM  &  POVAL  Co.,  Ltd  ..". 

Kuraray  Co.,  Ltd  

The  Nippon  Synthetic  .  Chemical 
Industry  Co.,  Ltd  

All  Others 


144.16 
144.16 
144.16 

144.16 
76.78 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
PVA  from  Japan,  pursuant  to  section 
736(a)  of  the  Act.  Interested  parties  may 
contact  the  Department's  Central 
Records  Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
ciurently  in  effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  Act  and  19  CFR 
351.211. 
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Dated:  June  25,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-16668  Filed  7-1-03;  8:45  am] 

BNJJNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-560-802] 

Certain  Preserved  Mushrooms  from 
Indonesia:  Final  Results  of 
Antidumping  Duty  ^4ew  Shipper 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  new  shipper  review. 

summary:  On  April  4,  2003.  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  new  shipper 
review  of  the  antidumping  duty  order 
on  certain  preserved  mushrooms  from 
Indonesia.  The  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States:  PT 
Karya  Kompos  Bagas,  and  PT  Eka  Timur 
Raya.  The  period  of  review  is  February 
1,  2002,  through  July  31,  2002. 

No  interested  party  submitted 
cbmments  on  the  preliminary  results. 
We  have  made  no  changes  to  the  margin 
calculation.  Therefore,  the  final  results 
do  not  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margins  for  the  two 
manufacturers/exporters  are  listed 
below  in  the  "Final  Results  of  Review" 
section  of  this  notice. 
EFFECTIVE  DATE:  July  2.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Sophie  Castro,  AD/ 
CVD  Enforcement  Group  I,  Office  2, 
Import  Administration-Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4007,  or  482-0588,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  new  shipper  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States:  PT 
Karya  Kompos  Bagas  (KKB),  and  PT  Eka 
Timur  Raya  (Etira). 

On  April  4,  2003.  the  Department  of 
Commerce  published  in  the  Federal 
Register  the  preliminary  results  of  the 
new  shipper  review  of  the  antidumping 
duty  order  on  certain  preserved 


mushrooms  from  Indonesia  (68  FR 
16469)  (Preliminary  Results). 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of  - 
the  review,  however  no  party  submitted 
comments.  The  Department  has 
conducted  this  new  shipper  review  in 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"). 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms, 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms';  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  under 
subheadings  2003.10.0127, 
2003.10.0131,  2003.10.0137, 
2003.10,0143.  2003.10.0147, 
2003.10.0153,  and  0711.51.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States '  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Final  Results  of  the  Review 

As  a  result  of  our  new  shipper  review, 
we  determine  that  the  following 
weighted-average  margin  percentages 


apply  for  the  period  February  1,  2002, 
though  July  31,2002: 


Manufacturer/Exporter 

Margin 
(percent) 

PT  Karya  Kompos  Bagas 

0.00 

PT  Eka  Timur  Raya 

0.00 

'  Prior  to  January  1,  2002,  the  HTS  codes  were  as 
follows:  2003.10.0027,  2003:10.0031,  2003.10.0037, 
2003.10.0043,  2003.10.0047.  2003.10.005?,  and 
0711.90.4000 


Assessment 

The  Department  shall  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  ("BCBP")  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  issue  assessment 
instructions  directly  to  BCBP  within  15 
days  of  publication  of  these  final  results 
of  review.  For  assessment  purposes,  we 
do  not  have  the  actual  entered  values  for 
all  sales  made  by  Etira.  Accordingly,  we 
have  calculated  importer-specific 
assessment  rates  by  aggregating  any 
dumping  margins  calculated  for  all  of 
Etira's  U.S.  sales  examined  and  dividing 
the  respective  amount  by  the  total 
quantity  of  the  sales  examined.  To 
determine  whether  the  duty  assessment 
rates  are  de  minimis  (i.e.,  less  than  0.50 
percent),  in  accordance  with  the 
requirement  set  forth  in  19  CFR 
351.106(c)(2),  we  have  calculated 
importer-specific  ad  valorem  ratios 
based  on  export  prices.  With  respect  to 
KKB,  we  have  calculated  importer- 
specific  assessment  rates  for  the  subject 
merchandise  by  aggregating  any 
dumping  margins  calculated  for  the 
examined  sales  and  dividing  this 
amount  by  the  total  entered  value  of  the 
sales  examined. 

Cash  Deposit  Requirements 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  certain  preserved 
mushrooms  from  Indonesia  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  the  new 
shipper  review.  Furthermore,  the 
following  cash  deposit  requfrements 
will  be  effective  for  all  shipments  of  the 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results  of  review,  as   * 
provided  by  section  751(2)(1)  and 
751(a)(2)(B)  of  the -Act:  (1)  For  subject 
merchandise  produced  and  exported  by 
Etira  or  by  KKB,  no  cash  deposit  will  be 
required;  (2)  for  subject  merchandise 
exported  by  Etfra  or  KKB  but  not 
produced  by  them,  the  cash  deposit  rate 
will  be  11.26  percent,  the  "All  Others" 
rate  made  effective  by  the  less-than-fair- 
value  investigation.  These  requirements 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 


Notification  to  Importers 
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This  notice  serves  as  the  only 
reminder  to  parties  subject  to  the 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  die. 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  new  shipper  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(2)(B)  of  the  Act  and  19 
CFR  351.214. 

Dated:  June  25,  2003. 

Joseph  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  03-16666  Filed  7-1-03;  8:45  am] 
BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-560-802] 

Certain  Preserved  Mushrooms  from 
Indonesia:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Final  DeterminaticMi  to 
Revoke  Order  in  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  final  determination  to  revoke  the 
order  in  part. 

summary:  SUMMARY:  On  March  7, 
2003,  the  Department  of  Commerce 
published  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  Indonesia 
and  its  intent  to  revoke  the  order  in  part. 
The  review  covers  two  manufactiu-ers/ 
exporters  of  the  subject  merchandise  to 
the  United  States:  PT  hido  Evergreen 
Agro  Business  Corp.,  and  PT  Zeta  Agro 
Corporation.'  The  period  of  review  is 


February  1,  2001,  through  January  31, 
2002. 

No  interested  party  submitted 
comments  on  the  preliminary  results. 
We  have  made  no  changes  to  the  margin 
calculation.  Therefore,  the  final  results 
do  not  differ  from  the  preliminary 
results.  The  final  weighted-average 
dimiping  margins  for  the  two 
manufacturers/exporters  are  listed 
below  in  the  "Final  Results  of  Review" 
section  of  this  notice. 
EFFECTIVE  DATE:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Trainor  or  Sophie  Castro,  AD/ 
CVD  Enforcement  Group  I,  Office  2, 
Import  Administration-Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4007.  or  482-0588,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  review  covers  two  manufacturers/ 
exporters  of  the  subject  merchandise  to 
the  United  States:  PT  hido  Evergreen 
Agro  Business  Corp.  (Indo  Evergreen), 
and  PT  Zeta  Agro  Corporation  (Zeta). 

On  March  7,  2003,  the  Department  of 
Commerce  published  in  the  Federal 
Register  the  preliminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  Indonesia 
and  its  intent  to  revoke  the  order  in  part 
(68  FR  11051)  [Preliminary  Results). 

We  invited  parties  to  comment  on  the 
preliminary  results  of  the  review.  No 
interested  party  submitted  conunents. 
The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms, 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  irnder  this  order  are 
the  species  Agaricus  bisponis  and 
Agaricus  bitorquis.  "Preser\'ed 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium. 


including  but  not  limited  to  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  iresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms";  (3)  dried 
mushrooms;  (4)  frozea  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

The  merchandise  subject  to  this  order 
is  currentiy  classifiable  imder 
subheadings  2003.10.0027, 
2003.10.0031,  2003.10.0037, 
2003.10.0043,  2003.10.0047, 

2003.10.0053,  and  0711.90.4000  of  die 
Harmonized  Tariff  Schedule  of  the 
United  States^  (HTSUS).  Aldiough  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Determination  to  Revoke  Order  in  Part 

In  accordance  with  section 
351.222(b)(2)  of  the  Department's 
regulations,  we  have  determined  to 
revoke  the  antidumping  duty  order  with 
respect  to  Zeta,  effective  as  of  February 
1,  2002.  Zeta  has  sold  subject 
merchandise  in  commercial  quantities 
at  prices  not  below  its  normal  value  for 
three  consecutive  annual  reviews  (see 
Calculation  Memorandmn  for  the 
Preliminary  Results  for  P.T.  Zeta  Agro 
Corporation  dated  February  28,  2003). 
Moreover,  there  is  no  evidence  on  the 
record  regarding  market  conditions  or 
other  factors  to  suggest  that  the  order  is 
otherwise  necessary  to  offset  dumping 
with  respect  to  this  company. 

Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determined  that  the  following  weighted- 
average  margin  percentages  apply  for 
the  period  February  1,  2001,  though 
January  31,  2002: 


Manufacturer/Exporter 


PT  Indo  Evergreen  Agro  Business  Corp. 
PT  Zeta  Agro  Corporation  


Margin  (percent) 

.0.30  (de  minimis) 
0.00 


'  The  administrative  review  with  respect  to  PT 
Dieng  Djaya  and  PT  Surya  Jaya  Abadi  Perkasa  was 
rescinded  on  January  9,  2003  (see  68  FR  1177). 


2  As  of  January  1,  2002,  the  HTS  codes  are  as 
follows:  2003.10.0127.  2003.10.0131,  2003.10.0137. 


2003.10.0143.  2003.10.0147,  2003.10.0153, 
0711.51.0000. 
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Assessment 

The  Department  shall  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  ("BCBP")  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  i,ssue  assessment 
instructions  directly  to  BCBP  within  15 
days  of  publication  of  these  final  results 
of  review,  hi  accordance  with  19  CFR 
351.106(c)(1),  we  will  instruct  BCBP  to 
assess  antidumping  duties  on  all 
appropriate  entries  covered  by  this 
review  if  any  importer-specific 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
minimis  (i.e.,  less  than  0.50  percent). 
For  assessment  purposes,  we  do  not 
have  the  actual  entered  value  for  Indo 
Evergreen  and  Zeta  because  these 
respondents  are  not  the  importers  of 
record  for  the  subject  merchandise. 
Accordingly,  we  have  calculated 
importer-specific  assessment  rates  by  „ 
aggregating  the  dumping  margins 
calculated  for  all  of  Indo  Evergreen's 
and  Zeta's  U.S.  sales  examined  and 
dividing  the  respective  amounts  by  the 
total  quantity  of  the  sales  examined  for 
each  producer.  To  determine  whether 
the  duty  assessment  rates  were  de 
minimis,  in  accordance  with  the 
requirement  set  forth  in  19  CFR 
351.106(c)(2),  we  calculated  importer- 
specific  ad  valorem  ratios  based  on 
export  prices. 

With  regard  to  Zeta,  in  accordance 
with  19  CFR  351.222(f)(3),  we  will 
instruct  BCBP  to  proceed  with 
liquidation,  without  regard  to 
antidumping  duties,  of  all  unliquidated 
entries  of  certain  preserved  mushrooms 
from  Indonesia  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  February  1,  2002.  We  will  further 
instruct  BCBP  to  refund  with  interest 
any  estimated  duties  collected  with 
respect  to  unliquidated  entries  of  certain 
preserved  mushrooms  exported  by  Zeta. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  the 
cash  deposit  rate  for  Indo  Evergreen 
(Zeta  is  exempt  due  to  revocation)  is 
less  than  0.50  percent,  and  therefore,  de 
minimis  within  the  meaning  of  19  CFR 
351.106(c)(1),  and  therefore  the  cash 
deposit  rate  is  0.00;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  ttfbe  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 


if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less  than  fair  value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  11.26 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  the 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
sections  751(a)(1)  and  751(d)(1)  of  the 
Act  and  19  CFR  351.221  and  19  CFR 
351.222. 

Dated:  June  23,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc,  03-16667  Filed  7-1-03;  8:45  am) 

BtLUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Quarterly  Update  to  Annual  Listing  of 
Foreign  Government  Subsidies  on 
Articles  of  Cheese  Subject  to  an  In- 
Quota  Rate  of  Duty 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Publication  of  quarterly  update 
to  annual  listing  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  quarterly  update  to  the  annual  list  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
duty  during  the  period  January  1,  2003 
through  March  31,  2003.  We  are 


publishing  the  current  listing  of  those 
subsidies  that  we  have  determined  exist. 

EFFECTIVE  DATE:  July  2,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  Kinsey,  Office  of  AD/CVD 
Enforcement  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230. 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION:  Section 
702  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  ("the  Act")  requires 
the  Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agriculture,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(h)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  type  and  amount  of  those 
subsidies.  We  hereby  provide  the 
Department's  quarterly  update  of 
subsidies  on  articles  of  cheese  that  were 
imported  during  the  period  January  1 , 
2003  through  March  31,  2003. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 
Agriculture,  information  on  subsidies 
(as  defined  in  section  702(h)  of  the  Act) 
being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amounts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  foimd  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as  the  information  is  developed. 

The  Department  encourages  any  ' 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  June  25,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 
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Appendix— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Austria 

Belgium  , 

Canada  ; 

Denmark 

Finland  

France 

Genmany 

Gnaece  

Ireland 

Italy [ 

Luxembourg 

Netherlands 

Norway 

Portugal 

Spain 

Switzerland 

U.K 

^Defined  in  19  U.S.C.  1677(5) 
2  Defined  in  19  U.S.C.  1677(6) 


Prograrr^s) 


European  Union  Restitution  Payments 

EU  Restitution  Payments  

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments 

EU  Restitution  Payments 

SU  Restitution  Payments 

EU  Restitution  Payments  •: ."",] 

EU  Restitution  Payments  ....].. 

EU  Restitution  Payments 

EU  Restitution  Payments  ...: 1." 

EU  Restitution  Payments "^^"^Z^. 

EU  Restitution  Payments !!!!"! 

Indirect  (Milk)  Subsidy ..""."!""!!!!!! 

Consumer  Subsidy ["[["^ 

EU  Restitution  Payments  ^... 

EU  Restitution  Payments  '"""" 

Deficiency  Payments ......"!!!!! 

EU  Restitution  Payments 


[FR  Doc.  03-16731  Filed  7-1-03;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[0-533-637] 

Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Certain  Colored 
Synthetic  Organic  Oieoresinous 
Pigment  Dispersions  From  India 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Initiation  of  Countervailing 
Duty  Investigation. 


EFFECTIVE  DATE:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Geoffrey  Craig  at  (202)  482-5256  or 
Stephen  Cho  at  (202)  482-3798,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Initiation  of  Investigation 

The  Petition 

On  Jime  5,  2003,  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  filed  in  proper  form  by  Apollo 
Colors  hic.  General  Press  Colors,  Ltd.. 
Magruder  Color  Company.  Inc.,  and  Sun 
Chemical  Corporation  (collectively,  "the 
petitioners").  The  Department  received 
petition  supplements  on  June  16,  June 
18,  and  June  20,  2003. 


In  accordance  with  section  702(b)(1) 
of  the  Tariff  Act  of  1930  ("the  Act"),  as 
amended,  the  petitioners  allege  that 
manufacturers,  producers,  or  exporters 
of  certain  colored  synthetic  organic 
oieoresinous  pigment  dispersions 
("colored  pigment  dispersions")  from 
India  receive  countervailable  subsidies 
within  the  meaning  of  section  701  of  the 
Act,  and  that  such  imports  from  India 
are  materially  injuring,  or  are 
threatening  to  materially  injure,  an 
industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
section  771(9)(C)  of  the  Act  and  they 
have  demonstrated  sufficient  industry 
support  with  respect  to  the 
countervailing  investigation  that  they 
are  requesting  the  Department  to 
initiate.  See  infra,  "Determination  of 
Industry  Support  for  the  Petition." 

Scope  of  Investigation 

The  products  covered  by  this 
investigation  are  colored  synthetic 
organic  pigment  dispersions  containing 
pigments  classified  in  either  the  Azo  or 
Phthalocyanine  chemical  classes  that 
have  been  dispersed  in  an  oieoresinous 
varnish  comprised  of  various 
combinations  of  solvents,  oils  and 
resins.  The  subject  pigment  dispersions 
are  commonly  known  as  "flush"  or 
"flushed  color,"  but  the  base  form  of  the 
subject  pigment  dispersions  is  also 
included  in  the  scope  of  this 
investigation.  The  subject  pigment 
dispersions  are  a  thick  putty  or  paste 


that  contain  by  weight  typically  20 
percent  or  more  pigment  dispersed  in 
the  varnish,  and  are  used  primarily  for 
the  manufacture  of  letterpress  and 
lithographic  printing  inks.  The  presence 
of  additives,  such  as  surfactants, 
antioxidants,  wetting  agents,  and  driers, 
in  the  subject  pigment  dispersions  does 
not  exclude  them  from  the  scope  of  this 
investigation. 

Excluded  from  the  scope  of  this 
investigation  are  dry  powder  pigments 
and  pigment  press  cakes,  as  well  as 
water  and  flammable  solvent  based 
colored  pigment  dispersions,  which 
typically  are  used  in  manufactiuing 
hquid  or  fluid  inks.  Also  excluded  is 
Yellow  75,  which  is  typically  used  to 
make  the  yellow  paint  to  fine  roads. 

The  merchandise  subject  to  this 
investigation  is  classifiable  under 
subheadings  3204.17.6020  (Pigment 
Blue  15:4),  3204.17.6085  (Pigments  Red 
48:1,  Red  48:2,  Red  48:3,  and  Yellow 
174),  3204.17.9005  (Pigment  Blue  15:3), 
3204.1 7.9010  (Pigment  Green  7), 
3204.17.9015  (Pigment  Green  36), 
3204.17.9020  (Pigment  Red  57:1), 
3204.17.9045  (Pigment  Yellow  12). 
3204.17.9050  (Pigment  Yellow  13), 
3204.17.9055  (Pigment  Yellow  74),  and 
3204.17.9086  '  (Pigments  Red  22,  Red 
48:4,  Red  49:1,  Red  49:2,  Red  52:1,  Red 
53:1,  Yellow  14,  and  Yellow  83)  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS").  Although  the 
HTS  subheadings  are  provided  for 
convenience  and  customs  piuposes,  the 


•  Prior  to  July  2002.  this  number  was 
3204.17.9085. 
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written  description  of  the  merchandise 
under  investigation  is  dispositive. 

As  discussed  in  the  preamble  to  the 
Department's  regulations  (Antidumping 
Duties:  Countervailing  Duties;  Final 
Rule.  62  FR  27296,  27323  (May  19, 
1997)),  we  are  setting  aside  a  period  for 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  parties  to  submit  such  comments 
within  20  calendar  days  of  publication 
of  this  notice.  Comments  should  be 
addressed  to  Import  Administration's 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  The  period  of 
scope  consultations  is  intended  to 
provide  the  Department  with  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Consultations 

Pursuant  to  section  702(b)(4)(A)(ii)  of 
the  Act,  the  Department  invited 
representatives  of  the  Government  of 
India  ("GOI")  few  consultations  with 
respect  to  the  petition  filed  in  this 
proceeding.  However,  the  GOI  declined 
our  invitation,  and  therefore 
consultations  were  not  held. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(b)(1)  of  the  Act  require 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  702(c)(4)(A) 
of  the  Act  provide  that  the  Department's 
industry  support  determination,  which 
is  to  be  made  before  the  initiation  of  the 
investigation,  be  based  on  whether  a 
minimum  percentage  of  the  relevant 
industry  supports  the  petition.  A 
petition  meets  this  requirement  if  the 
domestic  producers  or  workers  who 
support  the  petition  account  for:  (1)  at 
least  25  percent  of  the  total  production 
of  the  domestic  like  product;  and  (2) 
more  than  50  percent  of  the  production 
of  the  domestic  like  product  produced 
by  that  portion  of  the  industry 
expressing  support  for,  or  opposition  to, 
the  petition.  Moreover,  section 
702(c)(4)(D)  of  the  Act  provide  that,  if 
the  petition  does  not  establish  support 
of  domestic  producers  or  workers 
accounting  for  more  than  50  percent  of 
the  total  production  of  the  domestic  like 
product,  the  Department  shall:  (i)  poll 
the  industry  or  rely  on  other 
information  in  order  to  determine  if 
there  is  support  for  the  petition,  as 
required  by  subparagraph  (A),  or  (ii) 
determine  industry  support  using  a 
statistically  valid  sampling  method. 

SecUon  771(4)(A)  ofthe  Act  defines 
the  "industry"  as  the  producers  of  a 


domesticlike  product.  Thus,  to 
determine  whether  a  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  ("ITC"),  which  is 
responsible  for  determining  whether 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  both 
the  Department  and  the  ITC  must  apply 
the  same  statutory  definition  regarding 
the  domestic  like  product  (section 
771(10)  ofthe  Act),  they  do  so  for 
different  purposes  and  pursuemt  to  a 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
like  product,  such  differences  do  not 
render  the  decision  of  either  agency 
contrary  to  the  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  title."  Thus,  the 
reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 

With  regard  to  the  definition  of 
domestic  like  product,  the  petitioners 
do  not  offer  a  definition  of  domestic  like 
product  distinct  from  the  scope  of  the 
investigation.  Based  on  om-  analysis  of 
the  information  presented  by  the 
petitioners,  we  have  determined  that 
there  is  a  single  domestic  like  product, 
colored  pigment  dispersions,  which  is 
defined  in  the  "Scope  of  Investigation" 
section  above,  and  we  have  analyzed 
industry  support  in  terms  of  this 
domestic  like  product. 

In  their  initial  petition  and 
subsequent  submissions,  the  petitioners 
state  that  they  comprise  over  50  percent 
of  U.S.  colored  pigment  dispersions 
production.  The  petition  identifies  nine 
additional  U.S.  companies  engaged  in 
the  production  of  colored  pigment 
dispersions,  none  of  which  have  taken 
a  position  on  (either  for  or  against)  the 
petition.  Through  data  provided  by  the 
petitioners  and  our  own  independent 
research,  we  have  determined  that  the 


2  See  USEC.  Inc.  v.  United  States.  132  F.  Supp. 
2d  1.8  (Ct.  Intl  Trade  2001),  citing  Algoma  Steel 
Corp.  Ltd.  V.  United  States,  688  F  Supp.  639.  642- 
44  (Ct.  Intl  Trade  1988)  ('the  ITC  does  not  look 
behind  ITA's  determination,  but  accepts  ITAs 
determination  as  to  which  merchandise  is  in  the 
class  of  merchandise  sold  at  LTFV"). 


colored  pigment  dispersions  production 
of  these  nine  companies  is  not  high 
enough  to  place  the  petitioners'  industry 
support  in  jeopardy.  Based  on  all 
available  information,  we  agree  that  the 
petitioners  comprise  over  50  percent  of 
all  domestic  colored  pigment 
dispersions  production. 

Our  review  of  the  data  provided  in  the 
petition  and  other  information  readily 
available  to  the  Department  indicates 
that  the  petitioners  have  established 
industry  support  representing  over  50 
percent  of  total  production  of  the 
domestic  like  product,  requiring  no 
further  action  by  the  Department 
pursuant  to  section  702(c)(4)(D)  of  the 
Act.  In  addition,  the  Department 
received  no  opposition  to  the  petition 
from  domestic  producers  of  the  like 
product.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  product,  and  the  requirements  of 
section  702(c)(4)(A)(i)  ofthe  Act  are 
met.  Furthermore,  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  more  than  50 
percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  petition. 
Thus,  the  requirements  of  section 
702(c)(4)(A)(ii)  of  the  Act  also  are  met. 
Accordingly,  the  Department 
determines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  702(b)(1)  ofthe 
Act.  For  more  information  on  our 
analysis  and  the  data  upon  which  we 
relied,  see  Import  Administration  AD/ 
CVD  Enforcement  Initiation  Checklist 
("Initiation  Checklist"),  Industry 
Support  section  and  Attachment  II, 
dated  June  25,  2003,  on  file  in  the 
Central  Records  Unit  of  the  main 
Department  of  Commerce  building. 

Injury  Test 

Because  India  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
section  701(a)(2)  applies  to  these 
investigations.  Accordingly,  the  ITC 
must  determine  whether  imports  of  the 
subject  merchandise  from  India 
materially  injure,  or  threaten  material 
injiuy  to,  a  U.S.  industry. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petitioners  allege  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injm-ed,  or  is 
threatened  with  material  injury,  by 
reason  of  imports  of  the  subject 
merchandise. 
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The  petitioners  contend  that  the 
industry's  injured  condition  is  evident 
in  the  declining  trends  in  net  operating 
profits,  net  sales  volumes,  profit-tO:sales 
ratios,  and  production  employment.  The 
allegations  of  injury  and  causation  are 
supported  by  relevant  evidence 
including  U.S.  import  data,  lost  sales, 
and  pricing  information.  We  have 
assessed  the  allegations  and  supporting 
evidence  regarding  material  injury  and 
causation,  and  we  have  determined  that 
these  allegations  are  properly  supported 
by  adequate  evidence  and  meet 
statutory  requirements  for  initiation.  See 
the  Initiation  Checklist. 

Initiation  of  Countervailing  Duty 
Investigation 

The  Department  has  examined  the 
coimtervailing  duty  petition  on  colored 
pigment  dispersions  from  India  and 
found  that  it  complies  with  the 
requirements  of  section  702(b)  of  the 
Act.  Therefore,  in  accordance  with 
section  702(b)  of  the  Act,  we  are 
initiating  countervailing  duty 
investigation  to  determine  whether 
.    manufacturers,  producers,  or  exporters 
of  colored  pigment  dispersions  receive 
countervailable  subsidies.  We  will  make 
our  preliminary  determination  no  later 
than  65  days  after  the  date  of  this 
initiation,  unless  this  deadline  is 
extended  pursuant  to  section  703(b)(1) 
of  the  Act. 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  a 
countervailable  subsidy  to 
manufactiu^rs,  producers,  or  exporters 
of  colored  pigment  dispersions: 

1.  Duty  Entitlement  Passbook  Scheme 

2.  Advance  Licenses 

3.  Duty  Free  Replenishment  Certificate 
Scheme 

4.  Import  Mechanism  (Sale  of  Licenses) 

5.  Pre-Shipment  and  Post-Shipment 
Export  Financing 

6.  Export  Promotion  Capital  Goods 
Scheme  ("EPCGS") 

7.  Benefits  for  Export  Processing  Zones/ 
Export  Oriented  Units  ("EPZ/EOU") 

8.  Special  Imprest  Licenses  (Deemed 
Exports) 

9.  Incentive  Scheme  for  Export  Oriented 
Park,  Export  Oriented  Units  (State  of 
Gujarat  Infrastructure  Assistance 
Scheme) 

10.  Subsidy  Scheme  for  Medium  and 
Large  Industries  (State  of  Gujarat 
Infrastructure  Assistance  Scheme) 

11.  Income  Tax  Exemption  Scheme 
("ITES")  (Sections  lOA,  lOB  and 
80HHC) 

12.  Re-Discounting  of  Export  Bills 
Abroad  ("EBR") 

13.  Pre-Export  and  Post-Export  Credits 
in  Foreign  Country 
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14.  Exemption  of  Export  Credit  from 
Interest  Taxes 

15.  Central  Value  Added  Tax 
("CENVAT")  Scheme 

16.  Market  Access  Initiative  ("MAI") 
A  discussion  of  evidence  supporting 

our  initiation  determination  on  these 
programs  is  contained  in  the  Initiation 
Checklist. 

At  this  time,  we  are  not  including  in 
our  investigation  of  colored  pigment 
dispersions  the  following  programs 
alleged  to  benefit  producers  and 
exporters  of  the  subject  merchandise  in 
India. 

1.  Special  Economic  Zones  (State  of 
Gujarat  Infrastructure  Assistance 
Scheme) 

According  to  the  petitioners,  the  State 
of  Gujarat  infrastructure  provides 
assistance  to  industrial  units  located  in 
special  economic  zones  imder  its 
Special  Economic  Zones  scheme.  Under 
the  program,  industrial  units  located  in 
SEZs  in  Gujarat  will  receive  incentives 
including  exemption  from  electrical 
duty  for  ten  years  and  exemption  from 
payment  of  sales  and  other  levies. 
Petitioners  claim  that  this  program 
results  in  revenue  forgone  by  the  State 
of  Gujarat  and  is  specific  to  companies 
located  within  a  designated  geographic 
region  of  Gujarat. 

In  Final  Negative  Countervailing  Duty 
Determination;  Carbon  Steel  Wire  Rod 
From  Singapore,  51  FR  3357  (January 
27. 1986).  we  found  that  the  right  to      ' 
locate  in  an  industrial  park  can  confer 
a  subsidy  only  if  the  govermnent  limits 
the  firms  that  can  locate  in  the 
industrial  park.  The  petitioners  have 
provided  no  information  indicating  that 
the  State  of  Gujarat  is  limiting  access  to 
the  SEZ.  Thus,  the  petitioners  have  not 
provided  sufficient  evidence  that  this 
alleged  subsidy  is  specific  within  the 
meaning  of  section  771  (5A)  of  the  Act 
and  section  351.502  of  the  Department's 
reflations. 

2.  Financial  Assistance  for  Upgradation 
of  Quality  in  SSI/Medium  &  Large  Scale 
Sector  (State  of  Gujarat  Infrastructure 
Assistance  Scheme) 

According  to  the  petitioners,  the  State 
of  Gujarat  provides  infrastructiue 
assistance  to  registered  industrial  units 
under  its  Financial  Assistance  for 
Upgradation  of  Quality  in  SSI/Medium 
&  Large  Scale  Section.  This  alleged 
program  applies  to  "all  industrial  units 
which  have  been  registered  as  a  SSI/ 
SSEB  with  respective  DICs  or/and 
industries  registered  under  Industries 
(Development  &  Regulation)  Act,  1951 
as  amended  *  *  *."  Under  this  alleged 
program,  eligible  industrial  imits  are 
eligible  for  government  reimbiusements 


of  up  to  50  percent  for  expenditures 
such  as  consultant  fees  and  equipment 
for  research  and  development,  and 
testing  equipment.  Petitioners  claim  that 
this  alleged  program  results  in  a  direct 
transfer  of  funds  from  the  State  of 
Gujarat  that  benefit  the  recipients  in  the 
amount  of  the  infrastructure  expenses 
paid. 

The  petitioners  have  provided  no 
information  indicating  that  the  benefits 
provided  under  this  program  are 
specific.  In  particular,  there  is  no 
information  that  the  eligible  companies 
comprise  a  specific  group  of  industries 
within  the  meaning  of  section  771(5A) 
of  the  Act  and  section  351.502  of  the 
Department's  regulations. 

3.  GOI  Loans,  Loan  Guarantees,  and 
Loan  Forgiveness 

According  to  the  petitioners,  the 
Indian  Ministry  of  Finance  extends  loan 
guarantees  to  selected  Indian  companies 
on  an  ad  hoc  basis  and  continues  to 
extend  loan  guarantees  to  non-steel 
industrial  sectors  on  an  ad  hoc  basis. 
Petitioners  assert  that  the  GOI  has  been 
found  to  provide  loans  on  terms  that  are 
more  favorable  than  commercially 
available.  Petitioners  also  claim  that  the 
GOI  has  forgiven  past  loans  in  some 
cases.  Lasdy,  the  petitioqers  allege  that 
Hindustan  and  other  Indian  producers 
and  exporters  of  subject  merchandise 
have  received  countervailable  subsidies 
in  the  forms  of  GOI  loans,  loan 
guarantees,  and  loan  forgiveness. 

The  petitioners  have  provided  no 
information  to  support  their  supposition 
that  manufacturers  and  exporters  of  the 
subject  merchandise  received  loans, 
loan  guarantees,  or  debt  forgiveness.  ' 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b)(4)(A)(i))  of  die  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  India.  We  will  attempt  to 
provide  a  copy  of  the  public  version  of 
the  petition  to  each  exporter  named  in 
the  petition,  as  provided  for  under  19 
CFR  351.203(c)(2). 

ITC  Notification 

We  have  notified  the  ITC  of  our 
initiation  as  required  by  section  702(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  PTC  will  preliminarily  determine 
no  later  than  July  21,  2003,  whether 
there  is  a  reasonable  indication  that 
imports  of  Certain  Colored  Synthetic 
Organic  Oleorbsinous  Pigment 
Dispersions  from  India  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
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negative  ITC  determination  will  result 
in  the  investigation  being  terminated, 
otherwise,  this  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 

Dated:  June  25.  2003. 
loseph  A.  Spetrinj, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-16670  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

members  to  serve  on  the  Visiting 

Committee  on  Advanced  Technology. 

SUMMARY:  NIST  invites  and  requests    ^ 
nomination  of  individuals  for 
appointment  to  the  Visiting  Committee 
on  Advanced  Technology  (VCAT).  The 
terms  of  some  of  the  members  of  the 
VCAT  will  soon  expire.  NIST  will 
consider  nominations  received  in 
response  to  this  notice  for  appointment 
to  the  Committee,  in  addition  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
before  July  17,  2003. 
ADDRESSES:  Please  submit  nominations 
to  Nancy  Miles,  Administrative 
Coordinator,  Visiting  Committee  on 
Advanced  Technology,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Mail  Stop  1000,' 
Gaithersburg,  MD  20899-1000. 
Nominations  may  also  be  submitted  via 
FAX  to  (301)  869-8972. 

Additional  information  regarding  the 
Committee,  including  its  charter, 
ciuxent  membership  list,  and  executive 
siunmary  may  be  found  on  its  electronic 
Home  page  at:  http://www.nist.gov/ 
director/vcat/vcat.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Miles,  Administrative 
Coordinator,  Visiting  Committee  on 
Advanced  Technology,  National 
Institute  of  Standards  and  Technology, 
100  Bureau  Drive,  Mail  Stop  1000, 
Gaithersburg,  MD  20899-1000, 
telephone  (301)  975-2300,  fax  (301) 
869-8972;  or  via  e-mail  at 
nancy.mi7es@njst.gov. 

SUPPLEMENTARY  INFORMATION 


VCAT  Information 

The  VCAT  was  established  in 
accordance  with  15  U.S.C.  278  and  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Objectives  and  Duties 

1.  The  Committee  shall  review  and 
make  recommendations  regarding 
general  policy  for  NIST,  its  organization, 
its  budget,  and  its  programs,  within  the 
framework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Cohgress. 

2.  The  Committee  functions  solely  as 
an  advisory  body,  in  accordance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

3.  The  Committee  shall  report  to  the 
Director  of  NIST. 

4.  The  Committee  shall  provide  a 
written  annual  report,  through  the 
Director  of  NIST,  to  the  Secretary  of 
Commerce  for  submission  to  the 
Congress  on  or  before  January  31  each 
year.  Such  report  shall  deal  essentially, 
though  not  necessarily  exclusively,  with 
policy  issues  or  matters  which  affect  the 
Institute,  or  with  which  the  Committee 
in  its  official  role  as  the  private  sector 
policy  adviser  of  the  Institute  is 
concerned.  Each  such  report  shall 
identify  areas  of  research  and  research 
techniques  of  the  Institute  of  potential 
importance  to  the  long-term 
competitiveness  of  United  States 
industry,  which  could  be  used  to  assist 
United  States  enterprises  and  United 
States  industrial  joint  research  and 
development  ventines.  The  Committee 
shall  submit  to  the  Secretary  and  the 
Congress  such  additional  reports  on 
specific  policy  matters  as  it  deems 
appropriate. 

Membership 

1 .  The  Committee  is  composed  of 
fifteen  members  that  provide 
representation  of  a  cross-section  of 
traditional  and  emerging  United  States 
industries.  Members  shall  be  selected 
solely  on  the  basis  of  established 
records  of  distinguished  service  and 
shall  be  eminent  in  one  or  more  fields 
such  as  business,  research,  new  product 
development,  engineering,  labor, 
education,  management  consulting, 
environment,  and  international 
relations.  No  employee  of  the  Federal 
Government  shall  serve  as  a  member  of 
the  Committee. 

2.  The  Director  of  the  National 
Institute  of  Standards  and  Technology 
shall  appoint  the  members  of  the 
Committee,  and  they  will  be  selected  on 
a  clear,  standardized  basis,  in 
accordance  with  applicable  Department 
of  Commerce  guidance. 


Miscellaneous 

1.  Members  of  the  VCAT  are  not  paid 
for  their  service,  but  will,  upon  request, 
be  allowed  travel  expenses  in 
accordance  with  5  U.S.C.  5701  et  seq., 
while  attending  meetings  of  the 
Committee  or  of  its  subcommittees,  or 
while  otherwise  performing  duties  at 
the  request  of  the  chairperson,  while 
away  from  their  homes  or  a  regular 
place  of  business. 

2.  Meetings  of  the  VCAT  take  place  in 
the  Washington,  DC  metropolitan  area, 
usually  at  the  NIST  headquarters  in 
Gaithersburg,  Maryland,  and  once  each 
year  at  the  NIST  headquarters  in 
Boulder,  Colorado.  Meetings  are  one  or 
two  days  in  duration  and  are  held 
quarterly. 

3.  Committee  meetings  are  open  to  the 
public  except  for  approximately  one 
hoiu-,  usually  at  the  beginning  of  the 
meeting,  a  closed  session  is  held  in 
accordance  with  5  U.S.C.  552b(c)(6), 
because  divulging  information 
discussed  in  those  portions  of  the 
meetings  is  likely  to  reveal  information 
of  a  personal  nature  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  All  other 
portions  of  the  meetings  are  open  to  the 
public. 

Nomination  Information 

1.  Nominations  are  sought  from  all 
fields  described  above. 

2.  Nominees  should  have  established 
records  of  distinguished  service  emd 
shall  be  eminent  in  fields  such  as 
business,  research,  new  product 
development,  engineering,  labor, 
education,  management  consulting, 
environment  and  international  relations. 
The  category  (field  of  eminence)  for 
which  the  candidate  is  qualified  should 
be  specified  in  the  nomination  letter. 
Nominations  for  a  particular  category 
should  come  from  organizations  or 
individuals  within  that  category.  A 
summary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledge  the  responsibilities  of 
serving  on  the  VCAT,  and  will  actively 
participate  in  good  faith  in  the  tasks  of 
the  VCAT.  Besides  participation  at 
meetings,  it  is  desired  that  members  be 
able  to  devote  the  equivalent  of  two 
days  between  meetings  to  either 
developing  or  researching  topics  of 
potential  interest,  and  so  forth  in 
furtherance  of  their  Committee  duties. 

3.  The  Department  of  Commerce  is 
conunitted  to  equal  opportimity  in  the 
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workplace  and  seeks  a  broad-based  and 
diverse  VCAT  membership. 

Dated:  June  25,  2003. 
Karen  H.  Brown, 
Deputy  Director. 
[FR  Doc.  03-16655  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  3510-CrM> 


DEPARTMErfT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program  (ATP) 
Advisory  Committee 

agency:  National  Institute  of  Standards 
and  Technology.  Department  of 
Commerce. 

ACnofl:  Request  for  nominations  of 
members  to  serve  on  the  Advanced 
Technology  Program  Advisory 
Committee. 


SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Advanced 
Technology  Program  Advisory 
Committee.  NIST  will  consider 
nominations  received  in  response  to  this 
notice  for  appointment  to  the 
Committee,  in  additional  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
'  before  July  17,  2003. 
ADDRESSES:  Please  submit  nominations 
to  Mr.  Marc  Stanley,  National  Institute 
of  Standards  and  Technology,  100 
Bureau  Drive,  Mail  Stop  4700, 
Gaithersburg,  MD  2089»-4700. 
Nominations  may  also  be  submitted  via 
FAX  to  301-869-1150. 

Additional  information  regarding  the 
Committee,  including  its  charter  and 
current  membership  list  may  be  found 
on  its  electronic  Home  page  at:  http:// 
www.atp.nist.gov/atp/adv_com/ 
ac_menu.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Marc  Stanley,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Mail  Stop  4700,  Gaithersburg, 
MD  20899-4700;  telephone  301-975- 
4644.  fax  301-301-869-1150;  or  via  e- 
mail  at  marc.stanley@nist.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  will  advise  the  Director  of 
the  National  Institute  of  Standards  and 
Technology  (NIST)  on  ATP  programs, 
plans,  and  policies. 

The  Committee  will  consist  of  not 
fewer  than  six  nor  more  than  twelve 
members  appointed  by  the  Director  of 
NIST  and  its  membership  will  be 
balanced  to  reflect  the  wide  diversity  of 
technical  disciplines  and  industrial 
sectors  represented  in  ATP  projects. 


The  Committee  will  function  solely  as 
an  advisory  body,  in  compliance  with 
the  provisions  of  the  Federal  Advisory 
Committee  Act. 

Authority:  Federal  Advisory  Committee 
Act:  5  U.S.C.  App.2  and  General  Services 
Administration  Rule:  41  CFR  subpart 
101-6.10. 

Dated:  June  25,  2003. 
Karen  H.  Bro%vn, 

Deputy  Director. 

[FR  Doc.  03-16656  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  351&-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Information  Security  and  Privacy 
Advisory  Board;  Request  for 
Nominations 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST),  Commerce. 
ACTION:  Request  for  nominations  of 
members  to  serve  on  the  Information 
Security  and  Privacy  Advisory  Board. 


SUMMARY:  NIST  invites  and  requests 
nominations  of  individuals  for 
appointment  to  the  hiformation  Security 
and  Privacy  Advisory  Board  (ISPAB). 
NIST  will  consider  nominations 
received  in  response  to  this  notice  for 
appointment  to  the  Board,  in  addition  to 
nominations  already  received. 

DATES:  The  nomination  period  is  open- 
ended. 

ADDRESSES:  Please  submit  nominations 
to  Joan  Hash,  ISPAB  Secretary.  NIST. 
100  Bureau  Drive,  M.S.  8930. 
Gaithersburg,  MD  20899-8930. 
Nominations  may  also  be  submitted  via 
fax  to  301-948-2733,  Attn:  ISPAB 
Nominations. 

Additional  information  regarding  the 
Board,  including  its  charter  and  current 
membership  list,  may  be  foimd  on  its 
electronic  Home  page  at:  <http:// 
csrc.nist.gov/ispab/>. 
FOR  FURTHER  INFORMATION  CONTACT:  Joan 
Hash,  ISPAB  Designated  Federal 
Official,  NIST,  100  Bureau  Drive,  M.S. 
8930,  Gaithersburg,  MD  20899-8930i 
telephone  301-975-3357;  telefax:  301- 
926-2733;  or  via  e-mail  at 
joan.hash@nist.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  ISPAB  Information 

The  ISPAB  was  originally  chartered  as 
the  Computer  System  Security  and 
Privacy  Advisory  Board  (CSSPAB)  by 
the  Department  of  Commerce  pursuant 
to  the  Computer  Security  Act  of  1987 
(Pub.  L.  100-235).  As  a  result  of  the  E- 


Govemment  Act  of  2002  (Pub.  L.  107- 
347).  riUe  in,  the  Federal  Information  " 
Security  Management  Act  of  2002, 
Section  21  of  the  National  Institute  of 
Standards  and  Technology  Act  (15 
U.S.C.  278g-4,  the  Board's  charter  was 
amended.  This  amendment  included  the 
name  change  of  the  Board. 

Objectives  and  Duties 

The  objectives  and  duties  of  the 
ISPAB  are: 

l.To  identify  emerging  managerial, 
technical,  administrative,  and  physical 
safeguard  issues  relative  to  information 
security  and  privacy. 

2.  To  advise  the  NIST,  the  Secretary 
of  Commerce  and  the  Director  of  the 
Office  of  Management  and  Budget  on 
information  security  and  privacy  issues 
pertaining  to  Federal  Government 
information  systems,  including 
thorough  review  of  proposed  standards 
and  guidelines  developed  by  NIST. 

3.  To  annually  report  its  findings  to 
the  Secretary  of  Commerce,  the  Director 
of  the  Office  of  Management  and 
Budget,  the  Director  of  the  National 
Security  Agency,  and  the  appropriate 
committees  of  the  Congress. 

4.  To  function  solely  as  an  advisory 
body,  in  accordance  with  the  provisions 
of  the  Federal  Advisory  Committee  Act. 

Membership 

The  ISPAB  is  comprised  of  twelve 
members,  in  addition  to  the 
Chairperson.  The  membership  of  the 
Board  includes: 

(1)  Four  members  from  outside  the 
Federal  Government  eminent  in  the 
information  technology  industry,  at 
least  one  of  whom  is  representative  of     - 
small  or  medium  sized  companies  in 
such  industries; 

(2)  Four  members  from  outside  the 
Federal  Government  who  are  eminent  in 
the  fields  of  information  technology,  or 
related  disciplines,  but  who  are  not 
employed  by  or  representative  of  a 
producer  of  information  technology 
equipment;  and, 

(3)  Four  members  from  the  Federal 
Government  who  have  information 
system  management  experience, 
including  experience  in  information 
security  and  privacy,  at  least  one  of 
these  members  shall  be  from  the 
National  Security  Agency. 

Miscellaneous 

Members  of  the  ISPAB  are  not  paid 
for  their  service,  but  will,  upon  request, 
be  allowed  travel  expenses  in 
accordance  with  Subchapter  I  of 
Chapter  5  7  of  Title  5 ,  United  States 
Code,  while  otherwise  performing 
duties  at  the  request  of  the  Board 
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Chairperson,  while  away  from  their 
homes  or  a  regular  place  of  business. 

Meetings  of  the  Board  are  two  to  tliree 
days  in  duration  and  are  held  quarterly. 
The  meetings  primarily  take  place  in  the 
Washington,  DC  metropolitan  area  but 
may  be  held  at  such  locations  and  at 
such  time  and  place  as  determined  by 
the  majority  of  the  Board. 

Board  meetings  are  open  to  the  public 
and  members  of  the  press  usually 
attend.  Members  do  not  have  access  to 
classified  or  proprietary  information  in 
connection  with  their  Board  duties. 

II.  Nomination  Infonnation  ' 

Nomiilations  are  being  accepted  in  all 
three  categones  described  above. 

Nominees  should  have  specific 
experience  related  to  information 
security  or  electronic  privacy  issues, 
particularly  as  they  pertain  to  Federal 
information  technology.  Letters  of 
nominations  should  include  the 
category  of  membership  for  which  the 
candidate  is  applying  and  a  sununary  of 
the  candidate's  qualifications  for  that 
specific  category.  Also  include  (where 
applicable)  current  or  former  service  on 
Federal  advisory  boards  and  any  Federal 
employment.  Each  nomination  letter 
should  state  that  the  person  agrees  to 
the  nomination,  acknowledges  the 
responsibilities  of  serving  on  the  ISPAB, 
and  that  they  will  actively  participate  in 
good  faith  in  the  tasks  of  the  ISPAB. 

Besides  participation  at  meetings,  it  is 
desired  that  members  be  able  to  devote 
a  minimum  of  two  days  between 
meetings  to  developing  draft  issue 
papers,  researching  topics  of  potential 
interest,  and  so  forth  in  furtherance  of 
their  Board  duties. 

Selection  of  ISPAB  members  will  not 
be  limited  to  individuals  who  are 
nominated.  Nominations  that  are 
received  and  meet  the  requirements  will 
be  kept  on  file  to  be  reviewed  as  Board 
vacancies  occur. 

Nominees  must  be  U.S.  citizens.  - 

The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  ISPAB  membership. 

Dated:  June  25,  2003. 
Karen  H.  Brown, 
Acting  Director.  NIST. 
[FR  Doc.  03-16658  Filed  7-1-03:  8:45  am] 

BILLING  CODE  3510-CN-I> 


DEPARTMEffr  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  ttie  Malcolm  Baldrige 
National  Quality  Award 

AGENCY:  National  Institute  of  Standards 

and  Technology  (NIST),  Department  of 

Commerce. 

ACTION:  Request  for  nominations  of 

members  to  serve  on  the  Judges  Panel  of 

the  Malcolm  Baldrige  National  Quality 

Award. 

SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Judges  Panel  of  the 
Malcolm  Baldrige  National  Quality 
Award  Qudges  Panel).  The  terms  of 
some  of  the  members  of  the  Judges 
Panel  will  soon  expire.  NIST  will 
consider  nominations  received  in 
response  to  this  notice  for  appointment 
to  the  Conunittee,  in  addition  to 
nominations  already  received. 
DATES:  Please  submit  nominations  on  or 
before  July  17,  2003. 
ADDRESSES:  Please  submit  nominations 
to  Harry  Hertz,  Director,  National 
Quality  Program,  NIST,  100  Bureau 
Drive,  Mail  Stop  1020,  Gaithersburg, 
MD  20899-1020.  Nominations  may  also 
be  submitted  via  FAX  to  (301)  948- 
3716.  Additional  information  regarding 
the  Committee,  including  its  charter, 
current  membership  list,  and  executive 
summary  may  be  found  on  its  electronic 
Home  page  at:  http://  " 
www.quality.nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Hertz,  Director,  National  Quality 
Program  and  Designated  Federal 
Official.  NIST,  100  Bureau  Drive,  Mail 
Stop  1020,  Gaithersburg,  MD  20899- 
1020;  telephone  (301)  975-2361;  FAX 
(301)  948-3716;  or  via  e-mail  at 
hanry.hertz@nist.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Judges  Panel  Infonnation 

The  Judges  Panel  was  established  in 
accordance  with  15  U.S.C.  3711a(d)(l), 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2),  The  Malcolm  Baldrige 
National  Quality  Improvement  Act  of 
1987  (Pub.  L.  101-107). 

Objectives  and  Duties 

1.  The  Judges  Panel  will  ensure  the 
integrity  of  the  Malcolm  Baldrige 
National  Quality  Award  selection 
process  by  reviewing  the  results  of 
examiners'  scoring  of  written 
applications,  and  then  voting  on  which 
appUcants  merit  site  visits  by  examiners 
to  verify  the  accuracy  of  quality 
improvements  clciimed  by  applicants. 


2.  The  Judges  Panel  will  ensure  that 
individuals  on  site  visit  teams  for  the 
Award  finalists  have  no  conflict  of 
interest  with  respect  to  the  finalists.  The 
Panel  will  also  review  recommendations 
from  site  visits,  and  recommend  Award 
recipients. 

3.  The  Judges  Panel  will  function 
solely  as  an  advisory  body,  and  will 
comply  with  the  provisions  of  the 
Federal  Advisory  Committee  Act. 

4.  The  Panel  will  report  to  the 
Director  of  NIST. 

Membership 

1.  The  Judges  Panel  is  composed  of  at 
least  nine,  and  not  more  than  twelve, 
members  selected  on  a  clear, 
standardized  basis,  in  accordance  with 
applicable  Department  of  Commerce 
guidance.  There  will  be  a  balanced 
representation  from  U.S.  service  and 
manufacturing  industries,  education, 
and  health  care  and  will  include 
members  familiar  with  quality 
improvement  in  their  area  of  business. 
No  employee  of  the  Federal  Government 
shall  serve  as  a  member  of  the  Judges 
Panel. 

2.  The  Judges  Panel  will  be  appointed 
by  the  Secretary  of  Commerce  and  will 
serve  at  the  discretion  of  the  Secretary. 
The  term  of  office  of  each  Panel  member 
shall  be  three  years.  All  terms  will 
conunence  on  March  1  and  end  on 
February  28  of  the  appropriate  year. 

Miscellaneous^ 

1 .  Members  of  the  Judges  Panel  shall 
serve  without  compensation,  but  may, 
upon  request,  be  reimbiused  travel 
expenses,  including  per  diem,  as 
authorized  by  5  U.S.C.  5701  et  seq. 

2.  The  Judges  Panel  will  meet  four 
times  per  year.  Additional  meetings  may 
be  called  as  deemed  necessary  by  the 
NIST  Director  or  by  the  Chairperson. 
Meetings  are  one  to  four  days  in 
duration.  In  addition,  each  Judge  must 
attend  an  annual  three-day  Examiner 
training  course. 

3.  Committee  meetings  are  closed  to 
the  public  pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act.  5 
U.S.C.  app.  2.  as  amended  by  section 
5(c)  of  the  Government  in  the  Sunshine 
Act,  Pub.  L.  94-409,  and  in  accordance 
with  section  552b(c)(4)  of  title  5,  United 
States  Code.  Since  the  members  of  the 
Judges  Panel  examine  records  and 
discuss  Award  applicant  data,  the 
meeting  is  likely  to  disclose  trade 
secrets;  and  commercial  or  financial 
information  obtained  from  a  person  may 
be  privileged  or  confidential. 

n.  Nomination  Information 

1.  Nominations  are  sought  from  all 
U.S.  service  and  manufacturing 


industries,  education,  and  health  care  as 
described  above. 

2.  Nominees  should  have  established 
records  of  distinguished  service  and 
shall  be  familiar  with  the  quality 
improvement  operations  of 
manufactxiring  companies,  service 
companies,  small  businesses,  education 
and  health  care  organizations.  The 
category  (field  of  eminence)  for  which 
the  candidate  is  qualified  should  be 
specified  in  the  nomination  letter. 
Nominations  for  a  particular  category 
should  come  from  organizations  or 
individuals  within  that  category.  A 
summary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  ciurent  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledge  the  responsibilities  of 
serving  on  the  Judges  Panel,  and  will 
actively  participate  in  good  faith  in  the 
tasks  of  the  Judges  Panel.  Besides 
participation  at  meetings,  it  is  desired 
that  members  be  able  to  devote  the 
equivalent  of  seventeen  days  between 
meetings  to  either  developing  or 
researching  topics  of  potential  interest, 
reading  Baldrige  applications,  and  so 
forth,  in  furtherance  of  their  Committee 
duties. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportunity  in  the 
workplace  and  seeks  a  broad-based  and 
diverse  Judges  Panel  membership. 

Dated:  June  25,  2003. 
Karen  H.  Brown, 
Deputy  Director. 

(FRDoc.  03-16653  Filed  7-1-03;  8:45  am] 
,  BILUNG  CODE  3S10-CH-P 


Federal  Register / Vol.  68,  No.  127 /Wednesday.  July  2.  2003 / Notices 


39529 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Teclinology 

Board  of  Overseers  of  tiie  Malcolm 
Baldrige  National  Quality  Award 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

action:  Request  for  nominations  of 

members  to  serve  on  the  Board  of 

Overseers  of  the  Malcolm  Baldrige 

National  Quality  Award. 

SUMMARY:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  Board  of  Overseers  of 
the  Malcolm  Baldrige  National  Quality 
Award  (Board).  The  terms  of  some  of  the 
members  of  the  Board  will  soon  expire. 
NIST  will  consider  nominations 


received  in  response  to  this  notice  for 
appointment  to  the  Committee,  in 
addition  to  nominations  already 
received. 

DATES:  Please  submit  nominations  on  or 
before  July  17,  2003. 
ADDRESSES:  Please  submit  nominations 
to  Harry  Hertz,  Director,  National 
Quality  Program,  NIST,  100  Bureau 
Drive,  Mail  Stop  1020,  Gaithersburg, 
MD  20899-1020.  Nominations  may  also 
be  submitted  via  FAX  to  301-948-3716. 
Additional  information  regarding  the 
Committee,  including  its  charter, 
current  membership  list,  and  executive 
summary  may  be  found  on  its  electronic 
Home  page  at:  http:// 
www.  quality.nist.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Hertz,  Director,  National  Quality 
Program  and  Designated  Federal 
Official,  NIST,  100  Bureau  Drive.  Mail 
Stop  1020.  Gaithersburg,  MD  20899- 
1020;  telephone  301-975-2361;  FAX— 
301-948-3716;  or  via  e-mail  at 
harry.hertz@nist.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Board  of  Overseers  of  the  Malcobn 
Baldrige  National  Quality  Award 
Information 

The  Board  was  established  in 
accordance  with  15  U.S.C. 
3711a(d)(2)(B),  pursuant  to  the  Federal 
Advisory  Conunittee  Act  (5  U.S.C. 
app.2). 

Objectives  and  Duties 

1.  The  Board  shall  review  the  work  of 
the  private  sector  contractors),  which 
assists  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  in  administering  the  Award.  The 
Board  will  make  such  suggestions  for 
the  improvement  of  the  Award  process 
as  it  deems  necessary. 

2.  The  Board  shall  provide  a  written 
annual  report  on  the  results  of  Award 
activities  to  the  Secretary  of  Conunerce. 
along  with  its  recommendations  for  the 

•  improvement  of  the  Award  process. 

3.  The  Board  will  function  solely  as 
an  advisory  committee  under  the 
Federal  Advisory  Committee  Act. 

4.  The  Board  will  report  to  the 
Director  of  NIST  and  the  Secretary  of 
Commerce. 

Membership 

1.  The  Board  will  consist  of. 
approximately  eleven  members  selected 
on  a  clear,  standardized  basis,  in 
accordance  with  applicable  Department 
of  Commerce  guidance,  and  for  their 
preeminence  in  the  field  of  quality 
management.  There  will  be  a  balanced 
representation  from  U.S.  service  and 
manufacturing  industries,  education 


and  health  care.  The  Board  will  include 
members  familiar  with  the  quality 
improvement  operations  of 
manufacturing  companies,  service 
.companies,  small  businesses,  education, 
and  health  care.  No  employee  of  the 
Federal  Government  shall  serve  as  a 
member  of  the  Board  of  Overseers. 

2.  The  Board  will  be  appointed  by  the 
Secretary  of  Commerce  and  will  serve  at 
the  discretion  of  the  Secretary.  The  term 
of  office  of  each  Board  member  shall  be 
three  years.  All  terms  will  commence  on 
March  1  and  end  on  February  28  of  the 
appropriate  year. 

Miscellaneous 

1.  Members  of  the  Board  shall  serve 
without  compensation,  but  may,  upon     • 
request,  be  reimbursed  travel  expenses, 
including  per  diem,  as  authorized  by  5 
US.C.  5701  etseq. 

2.  The  Board  will  meet  twice 
annually,  except  that  additional 
meetings  may  be  called  as  deemed 
necessary  by  the  NIST  Director  or  by  the 
Chairperson.  Meetings  are  one  day  in 
duration. 

3.  Board  meetings  are  open  to  the 
public.  Board  members  do  not  have 
access  to  classified  or  proprietary 
information  in  connection  with  their 
Board  duties. 

n.  Nomination  Information    - 

1.  Nominations  are  sought  from  the 
private  sector  as  described  above. 

2.  Nominees  should  have  established 
records  of  distinguished  service  and 
shall  be  familiar  with  the  quality 
improvement  operations  of 
manufacturing  companies,  service 
companies,  small  businesses,  education, 
and  health  care.  The  category  (field  of 
eminence)  for  which  the  candidate  is 
qualified  should  be  specified  in  the 
nomination  letter.  Nominations  for  a 
particular  category  should  come  from 
organizations  or  individuals  within  that 
category.  A  summary  of  the  candidate's 
qualifications  should  be  included  with 
the  nomination,  including  (where 
applicable)  current  or  former  service  on 
federal  advisory  boards  and  federal 
employment.  In  addition,  each 
nomination  letter  should  state  that  the 
person  agrees  to  the  nomination, 
acknowledges  the  responsibilities  of 
serving  on  the  Board,  and  will  actively 
participate  in  good  faith  in  the  tasks  of 
the  Board.  Besides  participation  at 
meetings,  it  is  desfred  that  members  be 
able  to  devote  the  equivalent  of  seven 
days  between  meetings  to  either 
developing  or  researching  topics  of 
potential  interest,  and  so  forth,  in 
furtherance  of  thefr  Board  duties. 

3.  The  Department  of  Commerce  is 
committed  to  equal  opportimity  in  the 
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workplace  and  seeks  a  broad-based  and 
diverse  Board  membership. 

Dated:  |une  25,  2003. 
Karen  H.  Brown, 
Depu  ty  Director. 
[FR  Doc.  03-16654  Filed  7-T-03;  8:45  am] 

BILLING  CODE  3S10-13-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
National  Advisory  Board  (MEPNAB) 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Request  for  nominations  of 
members  to  serve  on  the  Manufacturing 
Extension  Partnership  National 
Advisory  Board. 

summary:  NIST  invites  and  requests 
nomination  of  individuals  for 
appointment  to  the  Manufacturing 
Extension  Partnership  National 
Advisory  Board.  NIST  will  consider 
nominations  received  in  response  to  this 
notice  for  appointment  to  the  Board,  in 
addition  to  nominations  already 
received. 

DATES:  Please  submit  nominations  on  or 
before  July  17,  2003.. 

ADDRESSES:  Please  submit  nominations 
to  Ms.  Carrie  Hines,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Mail  Stop  4800,  Gaithersburg, 
MD  20899-4800.  N(Jminations  may  also 
be  submitted  via  FAX  to  301-963-6556. 
Additional  information  regarding  the 
Board,  including  its  charter  and  ciurent 
membership  list  may  be  found  on  its 
electronic  Home  page  at  http:// 
www.mep.nist.gov/index-nist.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Carrie  Hines,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  Mail  Stop  4800.  Gaithersbiug. 
MD  20899-4800;  telephone  301-975- 
3360,  fax  301-963-6556;  or  via  e-mail  at 
caiTie.hines@Jiisf.gov. 

SUPPLEMENTARY  INFORMATION:  The  Board 
will  advise  the  Director  of  the  National 
Institute  of  Standards  and  Technology 
(NIST)  o  MEP  programs,  plans,  and 
policies.- 

The  Board  wUl  consist  of  nine 
individuals  appointed  by  the  Director  of 
the  National  Institute  of  Standards  and 
Technology  (NIST)  under  the 
advisement  of  the  Director  of  MEP. 
Membership  on  the  Board  shall  be 
balanced  to  represent  the  views  and 
needs  of  customers,  providers,  and 


others  involved  in  industrial  extension 
throughout  the  United  States. 

The  Board  will  function  solely  as  an 
advisory  body,  in  compliance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act. 

Authority:  Federal  Advisory  Committee 
Act:  5  U.S.C.  App.  2  and  General  Services 
Administration  Rule:  41  CFR  subpart  101- 
6.10. 

Dated:  June  25,  2003. 
Karen  H.  Brown 
Deputy  Director. 

[FR  Doc.  03-16657  Filed  7-1-03;  8:45  am) 
BILLING  CODE  3S10-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  062603A] 

Proposed  Information  Collection; 
Comment  Request;  Northeast  Region 
Sea  Scallop  Exemption  Requirements 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  2, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmient  and  instructions  should  be 
directed  to  Peter  Christopher,  978-281- 
9288,  or  at  Peter.Christopher@noaa.gov. 
SUPn  EMENTARY  INFORMATION: 

I.  Abstract 

Sea  scallop  fishermen  wishing  to  fish 
in  exemption  areas  are  subject  to  certain 
vessel  monitoring  system  (VMS)  and 
communications  requirements.  The 
information  requirements  are:  (1)  VMS 
purchase  and  installation,  (2) 


documentation  and  verification  of  VMS 
installation,  (3)  automated  position 
reports  from  the  VMS  twice  per  hour, 
(4)  daily  reporting  of  catch  and  related 
information.  (5)  notification  of  intent  to 
participate  in  the  fishery  15  days  prior 
to  the  opening  of  the  exemption  area, 
and  (6)  notification  at  least  5  days  prior 
to  leaving  on  a  fishing  trip  to  allow  for 
observer  assignment. 

n.  Method  of  Collection 

Verification  of  VMS  installation  is 
made  by  submission  of  a  paper 
document.  Other  reporting  is  done 
electronically  via  the  VMS  imit's  e-mail 
messaging  system. 

m.  Data 

OMB  Number.  0648-0416. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
267. 

Estimated  Time  Per  Response:  1  hour 
for  VMS  installation;  5  minutes  for  a 
VMS  documentation/verification 
requirement;  5  seconds  for  an 
automated  VMS  position  report',  10 
minutes  for  daily  transmittal  of  catch 
and  related  information;  and  2  minutes 
for  a  notification  of  intent  to  participate 
in  the  fishery  or  a  notification  before 
leaving  on  a  fishing  trip. 

Estimated  Total  Annual  Burden 
Hours:  2,950. 

Estimated  Total  Annual  Cost  to 
Public:  $195,000. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hoiu^  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 
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Dated:  June  25,  2003. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-16780  Filed  7-1-03;  8:45  am] 

BIUING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  062603B] 

Proposed  information  Coliection; 
Comment  Request;  Information  for 
Siiare  Transfer  in  the  Wrecirfish 
Fishery 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  2, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Robert  Sadler,  727-570- 
5326,  or  Robert.SadIer@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Alistract      * 

The  individual  transferable  quota 
system  in  the  wreckfish  fishery  is  based 
on  percentage  shares.  Persons  holding 
shares  may  sell  or  otherwise  transfer 
them  to  others,  but  information  about 
the  proposed  transfer  must  first  be 
provided  to  NOAA.  The  information  is 
needed  to  manage  the  quota  system,  and 
information  about  the  sales  price  is  used 
in  economic  analyses. 

n.  Method  of  Collection 

The  information  is  submitted  in  paper 
form. 


m.  Data 

OMB  Number.  0648-0262. 

Form  Number.  None. 

T}me  of  Review.  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Estimated  Number  of  Respondents:  4. 

Estimated  Time  Per  Response:  15 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  1. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  25,  2003.  ' 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-16781  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Science  Advisory  Board 

agency:  Office  of  Oceanic  and 
Atmospheric  Research,  NOAA, 
Commerce. 

ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Science  Advisory  Board 
(SAB)  was  established  by  a  Decision 
Memorandimi  dated  September  25', 
1997,  and  is  the  only  Federal  Advisory 
Committee  with  responsibility  to  advise 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere  on  long-  and 
short-range  strategies  for  research, 
education,  and  application  of  science  to 
resource  management.  SAB  activities 
cmd  advice  provide  necessary  input  to 


ensure  that  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
science  programs  are  of  the  highest 
quality  and  provide  optimal  support  to 
resource  management. 

Time  and  date:  The  meeting  will  be 
held  Tuesday,  July  15,  2003,  from  10 
a.m.  to  5  p.m.;  and  Wednesday,  July  16, 
2003,  fit)m  8  a.m.  to  4  p.m.  These  times 
and  the  agenda  topics  described  below 
may  be  subject  to  change.  Refer  to  the 
web  page  listed  below  for  the  most  up- 
to-date  meeting  agenda. 

Place:  The  meeting  will  be  held  both 
days  at  the  Key  Bridge  Marriott  Hotel, 
1401  Lee  Highway,  Arlington,  VA. 

Status:  The  meeting  will  be  open  to 
public  participation  with  a  30-minute 
time  period  set  aside  on  Wednesday, 
July  16  for  direct  verbal  comments  or 
questions  fi-om  the  public.  The  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  verbal  or  written 
statements.  In  general,  each  individual 
or  group  making  a  verbal  presentation ' 
will  be  limited  to  a  total  time  of  five  (5) 
minutes.  Written  comments  (at  least  35 
copies)  should  be  received  in  the  SAB 
Executive  Director's  Office  by  July  3, 
2003,  to  provide  sufficient  time  for  SAB 
review.  Written  comments  received  by 
the  SAB  Executive  Director  after  July  3, 
2003,  will  be  distributed  to  the  SAB,  but 
may  not  be  reviewed  prior  to  the 
meeting  date.  Approximately  thirty  (30) 
seats  will  be  available  for  the  public 
including  five  (5)  seats  reserved  for  the 
media.  Seats  will  be  available  on  a  first- 
come,  first-served  basis. 

Matters  to  be  considered:  The  meeting 
will  include  the  following  topics:  (1) 
Updates  on  the  Climai^Change  Science 
Plan,  Interagency  Climate  Programs  and 
the  Earth  Observing  Summit,  (2)  Fiscal 
Year  2006  Program  Priorities,  (3)  the 
NOAA  Research  Council,  (4)  the 
National  Centers  for  Environmental 
Prediction,  (5)  the  Consortium  for 
Oceanographic  Research  and  Education, 
(6)  the  NOAA  Education  Council,  (7) 
Cooperative  Science  Centers  at  Minority 
Serving  Institutions,  (8)  the  SAB  Review 
Panel  Report  on  the  Cooperative 
Institute  for  Marine  and  Atmospheric 
Sciences,  and  (9)  public  statements. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Michael  Uhart,  Executive  Director, 
Science  Advisory  Board,  NOAA,  Rm. 
11142,  1315  East-West  Highway,  Silver 
Spring,  Maryland  20910.  (Phone:  301- 
713-9121,  Fax:  301-713-0163,  e-mail: 
Michael.Uhart@noaa.gov);  or  visit  the 
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NOAA  SAB  website  at  http:// 
www.sab.noaa.gov. 

Alexander  E.  MacDonald, 

Assistant  Administrator  (Acting),  OAR. 
(FR  Doc.  03-16625  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  3510-KB-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060503B] 

Permits;  Foreign  Fishing 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  to  U.S.  vessel  owners  of 
need  for  break-bulk  refrigerated  cargo 
vessels. 

summary:  NMFS  provides  notice  to  U.S. 
vessel  owners  of  the  need  for  break-bulk 
refrigerated  cargo  vessels  to  support 
approved  foreign  fishing  operations  in 
the  U.S.  Exclusive  Economic  Zone 
(EEZ). 

ADDRESSES:  Additional  information  on 
this  action  may  be  obtained  from  NMFS, 
Office  of  Sustainable  Fisheries, 
International  Fisheries  Division,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Dickinson,  Office  of 
Sustainable  Fisheries,  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  etseq.)  (Magnuson'Stevens 
Act),  any  person  may  submit  an 
application  requesting  a  permit 
authorizing  a  vessel  other  than  a  vessel 
of  the  United  States  to  engage  in  fishing 
consisting  solely  of  transporting  fish  or 
fish  products  at  sea  from  a  point  within 
the  EEZ  or,  with  the  concurrence  of  a 
State,  within  the  boundaries  of  that 
State,  to  a  point  outside  the  United 
States. 

Potential  joint  venture  (JV)  partners 
have  reported  that  they  will  need  to 
have  a  number  of  break-bulk  refrigerated 
cargo  vessels  permitted  under  section 
204(d)  of  the  Magnuson-Stevens  Act  to 
support  approved  foreign  fishing 
operations  in  the  EEZ.  The  JV  partners 
have  reported  that  arrangements  for 
such  support  vessels  must  generally  be 
made  on  short  notice  immediately  prior 
to  the  need  for  transport  services.  The 
JV  partners  have  also  reported  that  they 
are  not  aware  of  the  availability  of  any 
U.S.-flag  break-bulk  refrigerated  cargo 


vessels  and  that  it  will  therefore  be 
necessary  for  them  to  employ  foreign 
break-bulk  refrigerated  cargo  vessels  to 
support  their  operations. 

In  the  interest  of  expediting  the 
issuance  of  required  permits  and  in 
accordance  with  section  204(d)(3)  of  the 
Magnuson-Stevens  Act,  the  JV  partners 
have  requested  and  received  from  the 
New  England  Fishery  Management 
Council  and  the  Mid-Atlantic  Fishery 
Management  Council,  a 
recommendation  that  any  break-bulk 
refrigerated  cargo  vessels  required  to 
support  approved  foreign  fishing 
operations  in  the  EEZ  be  permitted 
under  section  204(d)  of  the  Magnuson- 
Stevens  Act. 

In  accordance  with  section 
204(d)(3)(D)  of  the  Magnuson-Stevens 
Act,  NMFS  is  notifying  interested 
parties  of  the  need  of  the  JV  partners  for 
break-bulk  refrigerated  cargo  vessels  to 
transship  processed  fishery  products  at- 
sea  and  transport  the  products  to  points 
outside  the  United  States.  Further 
information  about  the  requirements  of 
the  JV  partners  is  available  from  NMFS 
(see  ADDRESSES).  Owners  or  operators  of 
vessels  of  the  United  States  who  purport 
to  have  vessels  with  adequate  capacity 
to  perform  the  required  transportation  at 
fair  and  reasonable  rates  should  indicate 
their  interest  in  doing  so  to  NMFS  (see 
ADDRESSES).  NMFS  will  provide  notice 
of  such  interest  to  any  204(d)  permit 
applicant(s)  and  consider  such  interest 
in  making  a  determination  in 
accordance  with  section  204(d)(3)(D)  of 
the  Magnuson-Steveps  Act. 

In  consideration  of  the  Councils' 
recommendation,  the  apparent  lack  of 
available  U.S.-flag  break-bulk 
refrigerated  cargo  vessels  (as  reported  by 
the  JV  partners),  and  the  requirement  to 
process  and  issue  on  short  notice 
permits  requested  in  accordance  with 
section  204(d)  of  the  Magnuson-Stevens 
Act,  until  an  owner  or  operator  of  a 
vessel  of  the  United  States  having 
adequate  capacity  to  perform  the 
required  transportation  at  fair  and 
reasonable  rates  is  identified,  NMFS 
intends  to  approve  as  expeditiously  as 
possible  all  complete  applications  for 
204(d)  transshipment  permits  submitted 
by  U.S.  JV  partners  in  support  of 
approved  foreign  fishing  operations  in 
the  EEZ. 

Dated:  )une  26.  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  03-16779  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  3510-22-8 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Availability  of  Funds  for 
AmeriCorps*VISTA  Program  Grants 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  funding  availability. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
'Corporation')  aimounces  the 
availability  of  approximately  $3,000,000 
in  fiscal  year  2003  funds  to  award 
AmeriCorps*  VISTA  program  grants  to 
eligible  nonprofit  and  public 
organizations.  The  Corporation 
anticipates  making  between  5  and  15 
AmeriCorps* VISTA  program  grants 
under  this  announcement.  Each  grant 
budget  will  support  a  minimum  of  15 
and  a  maximum  of  50 
AmeriCorps*  VISTA  members  on  a  full- 
time  basis  for  one  year  of  service.  The 
Corporation  will  make  awards  covering 
a  period  not  to  exceed  one  year  with  a 
potential  for  an  additional  two  years  of 
funding,  contingent  upon  satisfactory 
performance,  the  availability  of  funds, 
and  other  criteria  established  in  the 
award  agreement.  These  estimates  are 
projections  for  the  guidance  of  potential 
applicants.  The  Corporation  is  not 
bound  by  any  estimate  in  this  notice. 
Publication  of  this  announcement  does 
not  obligate  the  Corporation  to  award 
any  specific  number  of  grants  or  to 
obligate  the  entire  amount  of  funds 
available,  or  any  part  thereof,  for  grants 
under  the  AmeriCorps*  VISTA  program. 
Applicable  regulations  include  the 
uniform  administrative  requirements  for 
grants  and  agreements  with  institutions 
of  higher  education,  hospitals,  and  other 
nonprofit  organizations,  45  CFR  part 
2543  or  the  uniform  administrative 
requirements  for  grants  and  cooperative 
agreements  to  State  and  local 
governments,  45'CFR  part  2541. 

AmeriCorps* VISTA  assigns 
individuals  18  years  and  older,  on  a 
full-time,  year-long  basis,  to  public  and 
private  nonprofit  organi2:ations  whose 
goals  are  in  accord  with 
AmeriCorps  *VISTA's  legislative 
mission.  (42  U.S.C.  4951)  The  purpose 
of  these  program  grants  is  to  create  and 
expand  opportunities  for  low  income 
individuals  in  one  of  the  following 
broad  areas:  (1)  Children  and  youth;  (2) 
welfare  to  work;  (3)  financial  asset 
development;  (4)  seniors  in  poverty,  and 
(5)  homeland  security. 
AmeriCorps*  VISTA  Projects  in  these 
initiatives  will  focus  on  (1)  local  or  state 
organizations  working  alone  or  in 
conjunction  with  local  affiliates  that 
share  a  vision  and  common  goal  of 
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working  with  low-income  commimities 
to  achieve  long-lasting  antipoverty 
^objectives;  (2)  promotion  of  partnerships 
and  collaboration  between  the  public 
and  private  sectors  including 
businesses,  community-based 
organizations  (secular  and  faith-based) 
and  other  service  programs;  (3) 
recruitment,  training,  and  coordination 
of  local  volunteers;  (4)  mobilization  of 
resources  needed  to  support  the  project; 
and  (5)  development  of  a  sustainable 
capacity  in  local  commimities.  While 
there  is  no  specific  match  requirement, 
the  level  of  matching  contributions  will 
also  be  considered  in  final  application 
selection. 

Eligible  applicants  for 
AmeriCorps*  VISTA  program  grants 
supporting  these  initiatives  must  be 
private  non-profit  or  public 
organizations.  AmeriCorps*VISTA 
sponsoring  organizations  may  apply 
without  affecting  the  status  of  their 
current  projects.  However,  applicants 
must  differentiate  between  this  grant's 
proposed  activities  and  those  of  the 
currently-funded  program  or  pending 
application.  Eligible  nonprofit  and 
public  organizations,  including  those 
that  have  not  applied  for  federal 
assistance  from  the  Corporation  in  the 
past,  as  well  as  interested  community- 
based  organizations  (secular  and  faith- 
based),  are  encouraged  to  apply. 

Note:  This  notice  is  not  a  complete 
description  of  the  activities  to  be  funded  or 
of  the  application  requirements.  For 
supplementary  information  and  application 
guidelines  go  to  the  Corporation's  Web  site 
a\^  http://www.cns.gov/whatshot/notices.htinI. 
You  can  also  find  more  information  about 
AmeriCorps  "VISTA  project  sponsorship  in 
general  at  http://www.americoTps.org/vista/ 
sponsorinfo.h  tml. 


DATES:  Applications  must  be  received  at 
the  Corporation  by  5  p.m.  on  August  15, 
2003.  We  anticipate  announcing 
selections  under  this  Notice  no  later 
than  September  12,  2003. 

ADDRESSES:  Submit  your  application  to 
the  following  address:  Corporation  for 
National  and  Conmaimity  Service,  1201 
New  York  Avenue  NW.,  Stop  9100, 
Washington,  DC  20525.  Due  to  delays  in 
delivery  of  regular  mail  to  govenmient 
offices,  there  is  no  guarantee  that  an 
application  sent  by  regular  mail  will 
arrive  in  time  to  be  considered.  We 
therefore  suggest  that  you  use  U.S.P.S. 
priority  mail  or  a  commercial  overnight 
delivery  service  to  make  sure  that  you 
meet  the  deadline.  We  will  not  accept 
an  application  that  is  submitted  via 
facsimile.  Applications  for 
AmeriCorps* VISTA  will  not  be 
accepted  via  eCrants  at  this  time. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kelly  Daly  at  (202)  606-5000  ext.  378, 
or  by  e-mail  at  vista@americorps.org. 
The  TDD  number  is  202-565-2799.  For 
a  printed  copy  of  this  NOFA  and  the 
supplementary  information  and 
application  guidelines  (available  on- 
line), contact  Ms.  Daly  at  (202)  606^ 
5000  ext.  378.  UpoD.  request,  this 
information  will  be  made  available  in 
alternate  formats  for  people  with 
disabilities. 

Dated:  June  26.  2003. 
David  Caprara, 

Director,  AmeriCorps'VISTA. 

(FR  Doc.  03-16623  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  60S0-$$-P 


CORPORATION  FOfi  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  of  Availability  of  Funds  for 
AmeriCorps'VISTA  Program  Grants  in 
the  Southwest  Cluster 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  funding  availability. 


SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  annoimces  the 
availability  of  approximately  $1,200,000 
in  fiscal  year  2003  funds  to  award 
AmeriCorps*VISTA  program  grants  to 
eligible  nonprofit  and  public 
organizations  providing  services  in  the 
Corporation's  Southwest  cluster  (AR 
AZ,  CO,  KS,  LA,  MO.  NM,  OK,  TX).  ). 
Applicant  organizations  are  not  required 
to  be  geographically-based  in  the  nine- 
state  southwest  cluster,  so  long  as  the 
proposed  grant  activities  will  provide 
services  within  one  or  more  of  those 
nine  states.  The  Corporation  anticipates 
making  between  5  and  8 
AmeriCorps* VISTA  program  grants 
xmder  this  announcement.  Each  grant 
budget  will  support  a  minimum  of  15 
and  a  maximum  of  40 
AmeriCorps*VISTA  members  on  a  full- 
time  basis  for  one  year  of  service.  The 
Corporation  will  make  awards  covering 
a  period  not  to  exceed  one  year  with  a 
potential  for  an,  additional  two  years  of 
funding,  contingent  upon  satisfactory 
performance,  the  availability  of  funds, 
and  other  criteria  established  in  the 
award  agreement.  These  estimates  are 
projections  for  the  guidance  of  potential 
applicants.  The  Corporation  is  not 
bound  by  any  estimate  in  this  notice. 
Publication  of  this  aimoimcement  does 
not  obligate  the  Corporation  to  award 
any  specific  number  of  grants  or  to 
obligate  the  entire  amount  of  funds 
available,  or  any  part  thereof,  for  grants 
under  the  AmeriCorps* VISTA  program. 


Applicable  regulations  include  the 
xmiform  administrative  requirements  for 
grants  and  agreements  with  institutions 
of  higher  education,  hospitals,  and  other 
nonprofit  organizations,  45  CFR  part 
2543  or  the  uniform  adniinistrative 
requirements  for  grants  and  cooperative 
agreements  to  State  and  local 
governments ,  4  5  CFR  Part  2541. 

AmeriCorps*VISTA  assigns 
individuals  18  years  and  older,  on  a 
full-time,  year-long  basis,  to  public  and 
private  nonprofit  organizations  whose 
goals  are  in  accord  with 
AmeriCorps* VISTA'S  legislative 
mission.  (42  U.S.C.  4951)  The  purpose 
of  these  program  grants  is  to  create  and 
expand  opportimities  for  individuals  in 
-    one  of  the  following  two  areas:  (1) 
homeland  security  and  (2)  seniors  in 
poverty. 

Preference  will  be  given  to 
AmeriCorps*  VISTA  Projects  serving  as 
"umbrella  sponsorships"  where  the 
applicant  provides  fiscal  and 
programmatic  capacity  on  behalf  of 
small,  community-based  (secular  and 
faith  based)  organizations,  and/or  local 
sites  of  the  sponsoring  organization. 
Applicants  should  be  local,  state  or 
national  organizations  worldng  alone  or 
in  conjunction  with  local  affiliates  that 
share  a  vision  and  common  goal  of 
working  with  low-income  communities 
to  achieve  long-lasting  antipoverty 
objectives.  Proposed  projects  shoidd 
focus  on: 

(1)  Promotion  of  partnerships  and 
collaboration  between  the  public  and 
private  sectors  including  businesses, 
community-based  organizations  (secular 
and  faith-based)  and  other  service 
programs; 

(2)  Recruitment,  training,  and 
coordination  of  local  volimteers; 

(3)  Mobilizadon  of  resources  needed 
to  support  the  project;  and 

(4)  Development  of  a  sustainable 
capacity  in  local  communities. 

vVhile  there  is  no  specific  match 
requirement,  the  level  of  matching 
contributions  will  also  be  considered  in 
the  final  application  selection. 

Eligible  applicants  for 
AmeriCorps* VISTA  program  grants 
supporting  these  initiatives  must  be 
private  non-profit  or  public 
organizations.  AmeriCorps*  VISTA 
sponsoring  organizations  may  apply 
without  affecting  the  status  of  their 
ciurent  projects.  However,  applicants 
must  differentiate  between  this  grant's 
proposed  activities  and  those  of  the 
currently-funded  program  or  pending 
application.  Projects  should  be  state- 
based  (one  legal  applicant  with  site(s)  in 
one  or  more  of  the  nine  states  in  the 
Southwest  region— AR,  AZ,  CO,  KS,  LA, 
MO,  NM,  OK,  TX)  to  be  considered. 
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Eligible  nonprofit  and  public 
organizations,  including  those  that  have 
not  applied  for  federal  assistance  from 
the  Corporation  in  the  past,  as  well  as 
interested  community-based 
organizations  (secular  and  faith-based), 
are' encouraged  to  apply. 

Note:  This  notice  is  not  a  complete 
description  of  the  activities  to  be  funded  or 
of  the  application  requirements.  For 
supplementary  information  and  application 
guidelines  go  to  the  Corporation's  Web  site 
at  http:/hvww.cns.gov/whatshot/notices.btml. 
You  can  also  find  more  information  about 
AmeriCorps*  VISTA  project  sponsorship  in 
general  at  http://www.americorps.org/vista/ 
sponsorinfo.  h  tmJ. 

DATES:  Applications  must  be  received  at 
the  Corporation  by  5  p.m.  on  August  4, 
2003.  We  anticipate  aimoimcing 
selections  under  this  Notice  no  later 
than  September  8,  2003. 

ADDRESSES:  Submit  yoiu'  application  to 
the  following  address:  Corporation  for 
National  and  Community  Service,  120 
South  Federal  Place,  #315,  Santa  Fe, 
NM  87501.  Due  to  delays  in  delivery  of 
regular  mail  to  government  offices,  there 
is  no  guarantee  that  an  application  sent 
by  regular  mail  will  arrive  in  time  to  be 
considered.  We  therefore  suggest  that 
you  use  U.S.P.S.  priority  mail  or  a 
commercial  overnight  delivery  service 
to  make  sure  that  you  meet  the  deadline. 
We  will  not  accept  an  application  that 
is  submitted  via  facsimile.  Applications 
for  AmeriCorps*VISTA  will  not  be 
accepted  via  eCrants  at  this  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathie  Ferguson  at  (303)  312-7959.  or 
kferguso@cns.gov.  The  TDD  number  is 
202-565-2799.  For  a  printed  copy  of 
this  NOFA  and  the  supplementary 
information  and  application  guidelines 
(available  on-line),  contact  Ms.  Ferguson 
at  (303)  312-7959.  Upon  request,  this 
information  will  be  made  available  in 
alternate  formats  for  people  with 
disabilities. 

Dated:  )une  26.  2003. 
Cindy  R.  Salavantis,  < 

Acting  Director,  Office  of  Field  Liaison. 
(FR  Doc.  03-16624  Filed  7-1-03;  8:45  am) 

BILLING  COOE  60S0-S$-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 

SUIMMARY:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on 


Electromagnetic  (EM)  Gun  Technology 
Assessment  will  meet  to  provide  a 
technical  assessment  of  the  status  of  EM 
Gun  technology  and  the  potential  for 
achieving  the  revolutionary 
performance  associated  with  this 
concept  for  Naval  applications.  From 
these  discussions  the  NRAC  Panel  will 
review  and  document  the  performance 
capabilities  considered  necessary  to 
achieve  a  militarily  effective  EM  Gun 
system;  review  and  assess  the  currently 
demonstrated  and  projected 
performance  of  those  technologies 
necessary  to  field  a  durable  EM  gun 
with  predictable,  repeatable 
performance;  evaluate  the  production 
feasibility  of  a  projectile  that  will 
withstand  all  laimch  environmental 
transients  and  effectively  perform  at  the 
target;  project  rough  order  of  magnitude 
cost  estimates  for  the  non-reciuring 
general  projectile  development  program 
and  the  subsequent  recurring  projectile 
costs.  All  sessions  of  the  meeting  will  be 
closed  to  the  public. 
DATES:  The  meetings  will  be  held  on 
Monday,  Jidy  7,  2003,  from  8  a.m.  to  5    " 
p.m.;  Tuesday,  July  8,  2003,  from  8  a.m. 
to  5  p.m.  and  Wednesday,  July  9,  2003, 
from  8  a.m.  to  5  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Office  of  Naval  Research,  800  North 
Quincy  Street,  Arlington,  VA  22217- 
5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ryan,  Program  Director,  Naval 
Research  Advisory  Committee,  800 
North  Quincy  Street,  Arlington,  VA 
22217-5660,  (703)  696-6769. 
SUPPt.EMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  discussions 
basic  and  advanced  research  and 
associated  science  and  technology 
opportunities  with  respect  to  concepts 
and  science  and  technology  (S&T) 
initiatives  required  to  produce  a 
militarily  effective  Naval  EM  Gim 
system.  These  discussions  will  contain 
classified  information  that  is 
specifically  authorized  imder  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting.  In 
accordance  with  5  U.S.C.  App.  2, 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  that  all  sessions 
of  the  meeting  be  closed  to  the  public 


because  they  will  be  concerned  with 
matters  listed  in  5  U.S.C.  section 
552b(c)(l).  Due  to  unavoidable  delay  in 
administrative  processing,  the  normal 
15  days  notice  could  not  be  provided. 

Dated:  June  27,  2003. 

E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  03-16840  Filed  7-1-03;  8:45  am] 

BILLING  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  The  Naval  Research  Advisory 
Committee  (NRAC)  Panel  on 
Technology  for  FORCEnet  will  meet  to 
define  the  concepts  and  science  and 
technology  (S&T)  initiatives,  including 
those  in  the  space,  atmospheric,  surface 
and  subsiuface  environments,  required 
to  achieve  the  visions  of  FORCEnet  and 
Sea  Power  21.  From  these  discussions 
the  NRAC  Panel  will  recommend 
appropriate  near  and  far  term  naval 
science  and  technology  investments  to 
enhance  FORCEnet.  All  sessions  of  the 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  July  8,  2003,  from  8  a.m.  to  5 
p.m.;  Wednesday,  July  9,  2003,  from  8 
a.m.  to  5  p.m.;  and  Thursday,  July  10, 
2003,  from  8  a.m.  to  5  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Office  of  Naval  Research,  800  North 
Quincy  Street,  Arlington,  VA  22217- 
5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ryan,  Program  Director,  Naval 
Research  Advisory  Committee,  800 
North  Quincy  Street,  Arlington,  VA 
22217-5660,(703)696-6769. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  discussions 
basic  and  advanced  research  and 
associated  science  and  technology 
opportimities  with  respect  to  concepts 
and  science  and  technology  (S&T) 
initiatives,  including  those  in  the  space, 
atmospheric,  surface  and  subsurface 
environments,  required  to  achieve  the 
visions  of  FORCEnet  and  Sea  Power  21. 
These  discussions  will  contain 
classified  information  that  is 
specifically  authorized  under  criteria 


established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  classified  and  non-classified 
matters  to  be  discussed  are  so 
inextricably  intertwined  as  to  preclude 
opening  any  portion  of  the  meeting.  In 
accordance  with  5  U.S.C.  App.  2. 
section  10(d),  the  Secretary  of  the  Navy 
has  determined  in  writing  that  the 
public  interest  requires  ihat  all  sessions 
of  the  meeting  be  closed  to  the  public 
because  they  will  be  concerned  with 
matters  listed  in  5  U.S.C.  section 
552b(c)(l).  Due  to  unavoidable  delay  in 
administrative  processing,  the  normal 
15  days  notice  could  not  be  provided. 

Dated:  June  27,  2003. 
E.F.  McDonnell, 

Mafor,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-16841  Filed  7-1-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Idaho 
National  Engineering  and 
Environmental  Laboratory 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Environmental 
Laboratory.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Tuesday,  July  15,  2003,  8  a.m.- 
6  p.m.,  and  Wednesday,  July  16,  2003, 
8  a.m.-5  p.m. 

Public  participation  sessions  will  be 
held  on:  Tuesday,  July  15,  2003,  12:15- 
12:30  p.m.,  5:45-6  p.m.,  and 
Wednesday.  July  16,  2003,  11:45-12 
noon,  4—4:15  p.m. 

These  times  are  subject  to  change  as 
the  meeting  progresses.  Please  check 
with  the  meeting  facilitator  to  confirm 
these  times. 

ADDRESSES:  Red  Lion  Hotel  (formerly 
the  West  Coast  Hotel),  475  River 
Parkway,  Idaho  Falls,  ID  83402. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Green  Lowe,  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  Citizens'  Advisory 
Boairf  (CAB)  Facilitator,  Jason 
Associates  Corporation,  545  Shoup 
Avenue,  Suite  335B,  Idaho  Falls,  ID 


83402,  Phone  (208)  522-1662,  X3012  or 
visit  the  Board's  Internet  Home  page  at 
http://www.ida.net/users/cab. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of  future  use, 
cleanup  levels,  waste  disposition  and 
cleanup  priorities  at  the  INEEL. 

Tentative  Agenda  Topics:  (Agenda 
topics  may  change  up  to  the  day  of  the 
meeting.  Please  contact  Jason  Associates 
for  the  most  ciuxent  agenda  or  visit  the 
CAB'S  Internet  site  at  http:// 
www.ida.net/users/cab/.) 

Objectives  include: 

•  To  meet  vdth  the  new  DOE's  Idaho 
Operations  Office  (DOE-ID)  Site 
Manager. 

•  To  receive  a  status  report, 
addressing  the  Environmental 
Management  Program,  implementation 
of  the  Performance  Management  Plan 
for  Accelerating  Cleanup  at  the  INEEL, 
and  compliance  with  the  Idaho 
Settlement  Agreement. 

•  To  receive  informational 
presentations,  participate  in  facilitated 
discussions,  and/or  provide 
recommendations  addressing  the  end 
state  for  the  INEEL,  including 
discussion  of: 

— The  Comprehensive  Facilities  and 
Land  Use  Plan  and  other  land  use 
planning  documents  addressing  the 
INEEL. 

—A  review  of  the  entire  site  (by  Waste 
Area  Group)  describing  those  end  states 
that  have  already  been  determined  and 
identification  of  those  that  have  not 
been  determined. 

— ^Discussion  of  how  the  public  will 
be  involved  in  all  pending  end  state 
decisions. 

•  To  receive  a  presentation 
addressing  DOE's  contracting  strategy 
for  the  INEEL. 

•  To  discuss  the  Long-Term 
Stewardship  Implementation  Plan. 

•  To  discuss  file  Community 
Relations  Plan  for  the  INEEL. 

•  To  receive  a  presentation 
addressing  the  selection  of  a  small 
business  contractor  for  the  INEEL 
CERCLA  Disposal  Facility. 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meeting. 
Individuals  who  v>dsh  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  the  Board  Chair  at  the 
address  or  telephone  number  listed 
above.  Request  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Jerry 


Bowman,  Assistant  Manager  for 
Laboratory  Development,  Idaho 
Operations  Office,  U.S.  Department  of 
Energy,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  v«ll  be  provided  equal  time  to 
present  their  comments.  Additional 
time  may  be  made  available  for  public 
comment  during  the  presentations.  This 
Federal  Register  notice  is  being 
published  less  than  15  days  prior  to  the 
meeting  date  due  to  programmatic 
issues  that  had  to  be  resolved  prior  to 
the  meeting  date. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  hiformation 
Public  Reading  Room,  lE-190,  Fonestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Minutes  wiU 
also  be  available  by  writing  to  Ms. 
Penny  Pink,  INEEL  CAB  Administrator, 
North  Wind  Environmental.  Inc.,  PO 
Box  51174,  Idaho  Falls,  ID  83405  or  by 
calling  (208)  528-8718. 

Issued  at  Washington,  DC  on  June  27,  2003. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-16720  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 11-010,  et  al.] 

Midwest  Indepeiident  Transmission 
System  Operator,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

June  24,  2003. 

The  foUovdng  filings  have  been  made 
-.with  the  Commission.  The  filings  are 
listed  in  ascending  order  witiiin  each 
docket  classification. 

1.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  Nos.  ER02-111-010  and  ER02-652- 
005] 

Take  notice  that  on  June  19,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  proposed  revisions 
to  Schedule  10  (ISO  Cost  Recovery 
Adder)  of  the  Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT),  FERC 
Electric  Tariff,  Second  Revised  Volume 
No.  1,  pursuant  to  Order  of  the  Federal 
Energ}'  Regulatory  Commission, 
Midwest  Independent  Transmission 
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System  Operator  Inc.,  103  FERC 
•  61.205. 

Midwest  ISO  states  that  pursuant  to 
the  Settlement  reached  in  these 
proceedings,  the  Midwest  ISO  requests 
an  effective  date  of  March  1,  2003. 

The  Midwest  ISO  has  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  that  it  has  electronically 
served  a  copy  of  this  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  July  10,  2003. 

2.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-29(M)03l 

Take  notice  that  on  June  20,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (the  Midwest  ISO) 
tendered  for  filing  its  Revised  Process 
for  the  Use  of  Netwoik  Resources 
Outside  of  the  Midwest  ISO  and 
Resolving  Competing  Requests  for 
Transmission  Service  Among  Network 
Customers  and  between  Point-to-Point 
and  Network  Customers  as  Attachment 
"U"  to  its  Open  Access  Transmission 
Tariff  in  compliance  with  the 
Commission's  May  21,  2003,  Order 
issued  in  Midwest  Independent 
Transmission  System  Operator,  Inc.,  103 
FERC*  61,212. 

The  Midwest  ISO  has  requested 
waiver  of  the  requirements  set  forth  in 
18  CFR  385.2010.  The  Midwest  ISO 
states  that  it  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members. 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
imder  the  heading  Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  July  11,  2003. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-378-001] 

Take  notice  that  on  June  20,  2003, 
Midwest  Independent  Transmission 


System  Operator,  Inc.(Midwest  ISO), 
FPL  Energy  Hancock  County  Wind, 
LLC,  and  Interstate  Power  and  Light 
Company,  a  wholly-owned  subsidiary  of 
Alliant  Energy  Corporation  (collectively, 
the  Parties)  submitted  for  filing  an 
Amended  Interconnection  and 
Operating  Agreement. 

Midwest  ISO  states  that  copies  of  this 
filing  were  served  to  FPL  Energy  and 
Alliant  Energy. 

Comment  Date:  July  11,  2003. 

4.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-647-0021 

Take  notice  that  on  June  19,  2003,  the 
New  York  Independent  System 
Operator,  hic.  (NYISO)  tendered  for 
filing  a  compliance  filing  in  accordance 
with  the  Conunission's  May  20,  2003 
Order  accepting  for  filing  tariff  revisions 
in  Docket  No.  ER03-647-O00.  The 
NYISO  has  requested  an  effective  date 
of  June  19,  2003. 

The  NYISO  states  it  has  served  a  copy 
of  this  filing  upon  all  parties  that  have 
executed  service  agreements  under  the 
NYISO's  Open  Access  Transmission 
TcU-iff  or  the  Services  Tariff  and  upon 
the  New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencie&in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  July  10,  2003. 

5.  Minnesota  Power 

[Docket  No.  ER03-691-001) 

Take  notice  that  on  June  19,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
and  Minnesota  Power,  Inc.  (Minnesota 
Power)  filed  a  revised  Network 
Integration  Transmission  Service 
Agreement  (NTTS  Agreement)  entered 
into  between  Minnesota  Power  and 
Great  River  Energy  in  compliance  with 
Order  No.  614,  FERC  •  31,096,  and  as 
directed  by  the  Commission's  May  21, 
2003  Letter  Order  in  this  proceeding. 

The  Midwest  ISO  and  Minnesota 
Power  state  that  all  parties  on  the 
service  list  maintained  by  the  Secretary 
in  this  proceeding  have  been  served  a 
copy  of  this  filing  via  United  States 
mail. 

Comment  Date:  July  10,  2003. 

6.  Susquehanna  Energy  Products,  LLC 

[Docket  No.  ER03-768-002) 

Take  notice  that  on  June  20,  2003, 
Susquehanna  Energy  Products,  LLC 
(Susquehanna  Energy)  tendered  for 
filing  a  revised  FERC  Electric  Tariff, 
Original  Volume  Number  1,  to  permit 
the  resale  of  transmission  capacity  and 
Firm  Transmission  Rights  or  their 
equivalents  to  become  effective  Jime  23, 


2003.  Susquehanna  Energy  Requests  a 
waiver  of  the  60-day  prior  notice 
requirement  and  a  shortened  10-day 
public  comment  period.  Susquehanna 
Energy  further  requests  expedited 
treatment  and  a  Commission  order  by 
July  3,  2003. 
Comment  Date:  July  7,  2003. 

7.  Ameren  Services  Company 

[Docket  No.  ER03-968-000J 

Take  notice  that  on  Jime  19,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  executed  Service 
Agreement  for  Finn  Point-to-Point 
Transmission  Services  between  ASC 
and  Wisconsin  Electric  Power  Co.  ASC 
asserts  that  the  piupose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  Wisconsin 
Electric  Power  Co.,  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff. 

Comment  Date:  July  10,  2003. 

8.  Ameren  Services  Company 

(Docket  No.  ER03-969-^00] 

Take  notice  that  on  June  19,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  executed  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Constellation  Power  Source,  Inc. 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  Constellation 
Power  Soiuce,  Inc.  piu-suant  to 
Ameren's  Open  Access  Transmission 
Tariff. 

Comment  Date:  ]uly  10,  2003. 

9.  Ameren  Services  Company 

[Docket  No.  ER03-970-000] 

Take  notice  that  on  June  19,  2003, 
Ameren  Services  Company  (ASC)        , 
tendered  for  filing  an  executed  for 
Network  Integration  Transmission 
Agreement  and  Network  Operating 
Agreement  between  ASC  and  Central 
Illinois  Light  Company,  d/b/a 
AmerenCILCO.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  provide  transmission  service  to 
Central  Illinois  Light  Company,  d/b/a 
AmerenCILCO  pursuant  to  Ameren's 
Open  Access  Transmission  Tariff. 

Comment  Date:  July  10,  2003. 

10.  Public  Service  Company  of 
Colorado 

[Docket  No.  ER03-971-OOOJ 

Take  notice  that  on  June  19,  2003, 
Public  Service  Company  of  Colorado 
(PS  Colorado)  tendered  for  filing,  to  be 
effective  August  18,  2003,  proposed  (1) 
changes  in  rates  applicable  to  the 
following  customers:  Grand  Valley 
Rural  Power  Lines,  Inc.;  Holy  Cross 


Electric  Association,  Inc.;  Intermountain 
Rural  Electric  Association;  Yampa 
Valley  Electric  Association,  Inc.;  the 
Town  of  Julesburg,  Colorado;  the  City  of 
Burlington,  Colorado;  and  the  Town  of 
Center,  Colorado;  (2)  changes  in  the 
Fuel  Cost  Adjustment  (FCA)  clause 
applicable  to  each  of  these  customers 
and  (3)  PS  Colorado's  power  supply 
contracts  with  each  of  these  customers, 
integrated  and  conformed  to  the 
requirements  of  Order  No.  614, 
including  rate  schedule  designations.  PS 
Colorado  states  that  the  filing 
incorporates  rates  applicable  to  service 
to  Cheyenne  Light,  Fuel  and  Power 
Company,  proposed  to  be  effective 
January  1,  2004. 

PS  Colorado  states  that  copies  have 
been  served  on  each  of  the  affected 
customers,  Colorado  Public  Utilities 
Commission,  the  Colorado  Office  of 
Consumers  Counsel,  the  Wyoming 
Public  Service  Commission  and  the 
Wyoming  Office  of  Consumer  Advocate. 
PS  Colorado  states  that  copies  of  the 
filing  are  available  for  public  inspection 
in  the  offices  of  PS  Colorado  in  Denver, 
Colorado. 

Comment  Date:  July  10,  2003. 

11.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER03-972-000] 

Take  notice  that  on  June  19,  2003,  the 
Mid-Continent  Area  Power  Pool 
(MAPP),  on  behalf  of  its  members  that 
are  subject  to  Commission  jurisdiction 
as  public  utilities  under  Section  201(e) 
of  the  Federal  Power  Act,  filed  an 
amendment  to  Schedule  F  (FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1)  that  would  amend  Section  2  to 
eliminate  the  exclusive  use  requirement 
of  Schedule  F. 

MAPP  states  that  a  copy  of  this  filing 
has  been  served  on  all  MAPP  members 
and  the  state  commissions  in  the  MAPP 
region. 

Comment  Date:  ]uly  10,  2003. 

12.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-973-000] 

Take  notice  that  on  June  20,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  an  agreement 
entitled  Special  Facilities  Agreement  for 
the  Interconnection  of  Silicon  Valley 
Power's  Single  Circuit  230kV  Line  into 
Los  Esteros  Substation  (SFA)  between 
PG&E  and  Silicon  Valley  Power  (SVP). 

PG&E  states  that  tiie  SFA  states  tiiat 
it  permits  PG&E  to  recover  its  costs  for 
installing,  owning,  operating  and 
maintaining  Special  Facilities  necessary 
for  the  interconnection  of  SVP's  single 
circuit  230kV  line  with  PG&E's 
transmission  system.  PG&E  has 
requested  certain  waivers. 
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PG&E  states  that  copies  of  this  filing 
were  served  upon  SVP.  the  California 
hidependent  System  Operator,  and  the 
California  Public  Utilities  Commission. 

Comment  Date;  July  11.  2003. 

13.  Avista  Corporation 

[Docket  No.  ER03-974-OOOJ 

Take  notice  that  on  June  20,  2003, 
Avista  Corporation,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  section  35.12 
of  the  Commission's  Regulations  at  8 
CFR  35.12,  an  executed  Mutual  Monthly 
Netting  and  Close-Out  Netting 
Agreement,  Rate  Schedule  No.  301,  with 
Mirant  Americas  Energy  Marketing,  LP, 
effective  May  1,  2003. 

Avista  states  that  notice  of  the  filing 
has  been  served  to  Mirant  Americas 
Energy  Marketing,  LP. 

Comment  Date:  July  1 1 ,  2003. 

14.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER03-975-000] 

Take  notice  that  on  June  20,  2003, 
American  Electric  Power  Service 
Corporation  (AEPSC)  as  agent  for 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  pursuant 
to  §  35.15  of  the  Federal  Energy 
Regulatory  Commission's  regulations, 
18  CFR  35.15,  a  Notice  of  Cancellation 
of  service  agreements  between  SWEPCO 
and  various  entities  under  SWEPCO 
FERC  Electiic  Tariff,  First  Revised 
Volume  No.  5  (Power  Sales  Tariff)  and 
Notice  of  Cancellation  of  a  power 
supply  agreement  between  SWEPCO 
and  the  City  of  Minden,  Louisiana 
under  SWEPCO  FERC  Rate  Schedule 
No.  116  (Minden  Power  Supply 
Agreement).  The  Power  Sales  Tariff  was 
accepted  for  filing  by  the  Commission, 
effective  January  1. 1997  in  Docket  No. 

ER96-2342-000  and  the  Minden 
Power  Supply  Agreement  was  accepted 
for  filing  by  the  Commission,  effective 
May  1,  1995  in  Docket  ER95-92  7-000. 

AEPSC  requests  an  effective  date  of 
June  1.  2003  for  the  cancellations  that 
are  part  of  its  fihng.  AEPSC  states  that 
it  has  served  copies  of  the  filing  upon 
the  parties  listed  in  Exhibit  1  and  the 
affected  state  regulatory  commissions. 

Comment  Date;  July  11,  2003. 

15.  Ameren  Services  Company 

[Docket  No.  ER03-976-OO01 

Take  notice  that  on  June  20,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  executed  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
Columbia,  MO  Water  &  Light.  ASC 
asserts  that  the  purpose  of  the 
Agreement  is  to  permit  ASC  to  provide 


transmission  service  to  Coltmabia,  MO 
Water  &  Light  pm^uant  to  Ameren's 
Open  Access  Transmission  Tariff. 
Comment  Date:  July  11,  2003. 

16.  Ameren  Services  Company 

(Docket  No.  ER03-977-OO0] 

Take  notice  that  on  June  20,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  executed  Service 
Agreement  for  Firm  Point-to-Point 
Service  between  ASC  and  Westar 
Energy,  hic.  ASC  asserts  that  the 
purpose  of  the  Agreement  is  to  permit 
ASC  to  provide  transmission  service  to 
Westar  Energy.  Inc.  piu^uant  to 
Ameren's  Open  Access  Transmission 
Tariff. 

Comme/if  Date;  July  11,  2003. 

17.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER03-978-0001 

Take  notice  that  on  June  20,  2002, 
Southwest  Power  Pool,  Inc.  (SPP), 
tendered  for  filing  an  executed 
interconnection  agreement  (lA)  between 
SPP,  Blue  Canyon  Windpower,  LLC 
(Blue  Canyon)  and  Western  Farmers 
Electric  Cooperative  (WFEC)  under  the 
SPP  Open  Access  Transmission  Tariff. 
SPP  requests  an  effective  date  of  May 
22,  2003  for  this  lA. 

SPP  states  that  a  copy  of  the  filing  was 
served  on  representatives  of  Blue 
Canyon  and  WFEC. 

Comment  Date:  July  11,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Stiwt,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rt^es  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov .  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
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interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16673  Filed  7-1-03;  8:45  am) 

BILUNQ  CODE  6717-01-P« 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OA-2003-0001;  FRL-7521-7] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  ICR  No. 
1949.02  (0MB  No.  2010-0032)  to  0MB 
for  Review  and  Approval;  Comment 
Request 

agency:  Environmental  Protection 

Agency. 

ACnON:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  dociunent  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  National  Environmental 
Performance  Track  Program.  This  ICR 
describes  the  nature  of  the  information 
collection  and  its  estimated  burden  and 
cost. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  August  1,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Sachs,  Office  of  Policy, 
Economics  and  Innovation,  Mail  Code 
1808T,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  202-566-2884;  fax  number: 
202-566-0966;  email  address 
sachs.robert@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  January  27,  2003,  68  FR  3879,  EPA 
sought  comments  on  this  ICR  pursuant 
to  5  CFR  1320.8(d).  EPA  received  no 
relevant  comments. 

EPA  has  established  a  public  docket 
for  this  ICR  imder  Docket  ID  No.  OA- 
2003-0001,  which  is  available  for  public 
viewing  at  the  Office  of  Environmental 
Liformation  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West.  Room 


B102,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Environmental  Information  Docket  is 
(202)  566-1752.  An  electronic  version  of 
the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  OMB  and  EPA 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Mail  your  comments  to 
OMB  at:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC  20503 
and  (2)  Submit  yoiu-  comments  to  EPA 
online  using  EDOCKET  (our  preferred 
method),  by  email  to 
oei.docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Office  of 
Environmental  Information  Docket,  Mail 
Code  28221T,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosvue  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  National  Environmental 
Performance  Track  Program  (OMB 
Control  Number  2010-0032,  EPA  ICR 


Number  1949.02).  This  is  a  request  to 
renew  an  existing  approved  collection 
that  is  scheduled  to  expire  on  June  30,    , 
2003.  Under  OMB  regulations,  the 
Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  EPA  announced  the 
National  Environmental  Perlormance 
Track  Program  on  June  26,  2000.  The 
program  is  designed  to  recognize  and 
encourage  facilities  that  consistently 
meet  their  legal  requirements,  that  have 
implemented  management  systems  to 
monitor  and  improve  performance,  that 
have  voluntarily  achieved 
environmental  improvements  beyond 
compliance,  and  that  publicly  commit 
to  specific  environmental  improvements 
and  report  on  progress.  Applications 
submitted  by  facilities  are  used  by  EPA 
and  participating  regulatory  entities  to 
determine  whether  the  applicant 
qualifies  for  the  program.  A  total  of  304 
facilities  are  ciurent  members  of  this 
voluntary  program.  Environmental 
Performance  Track  members  are  also 
required  to  submit  an  annual 
performance  report  documenting  their 
enviromnental  performance  relative  to 
the  commitments  they  made  upon  entry 
into  the  program.  This  information  is 
important  to  determine  whether 
participants  are  meeting  their 
commitments,  as  well  as  to  evaluate  the 
effectiveness  of  the  program.  The  public 
reporting  elements  of  the  program  also 
provide  information  to  the  local 
community. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciuxently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  268  hoiu-s  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  p^poses 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 


infonnation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  infonnation.  For  this  ICR, 
EPA  considers  facilities  that  are 
members  of  the  Performance  Track 
program  to  be  respondents. 

Respondents/Affected  Entities:  Public 
and  private  facilities/entities  that 
consistently  meet  their  legal 
requirements,  that  have  implemented 
management  systems  to  monitor  and 
improve  performance,  that  have 
voluntarily  achieved  environmental 
improvements  beyond  compliance,  and 
that  publicly  commit  to  specific 
environmental  improvements  and  report 
on  progress. 

Estimated  Number  of  Respondents: 
513,  the  average  calculated  from  years  1, 
2  and  3  projections  of  404,  505  and  631 
respondents. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Hour  Burden: 
109,445. 

Estimated  Total  Annual  Cost: 
$6,735,712  includes  $0  annualized 
capital  or  O&M  costs. 

Changes  in  the  Estimates:  There  is  an 
iuCTease  of  58,995  hours  in  the  total 
estimated  burden  currently  identified  in 
the  0MB  Inventory'  of  Approved  ICR 
Biudens.  This  increase  is  based  on  the 
estimated  growth  in  membership  in  the 
National  Environmental  Performance 
Track  Program. 

Dated:  June  18.  2003. 
Doreen  Sterhng,  Acting  Director, 

CollectionStralegies  Division. 

[FR  Doc.  03-16732  Filed  7-1-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0006,  FRL-7521-9] 

Agency  Information  Collection 
Activities;  Submission  of  EPA  iCR  No. 
0619.10  (0MB  No.  2060-0078)  to  0MB 
for  Review  and  Approval;  Comment 
Request 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Mobile  Source  Emission 
Factor  On-Highway  Recruitment.  This 
ICR  describes  the  nature  of  the 
information  collection  and  its  estimated 
burden  and  cost. 


DATES:  Additional  comments  may  be 
submitted  on  or  before  August  1,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  in  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Scarbro,  Assessment  and  Standards 
Division,  Office  of  Transportation  and 
Air  Quality.  AATC,  Environmental 
Prelection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  734-214-4209;  fax 
number:  734-214-4939;  e-mail  address: 
scarbro.  carl@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 

submitted  the  following  ICR  to  OMB  for 
review  and  approval  according  to  the 
procedures  prescribed  in  5  CFR  1320.12. 
On  Friday,  January  24,  2003  68  FR  3524, 
EPA  sought  comments  on  this  JCR 
pursuant  to  5  CFR  1320.8(d).  EPA 
received  a  single  request  for  information 
concerning  the  ICR.  EPA  forwarded  the 
requested  information  to  the  requestor. 
EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  No.  OAR- 
2003-0006,  which  is  available  for  public 
viewing  at  the  Office  of  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center  (EPA/DC),  EPA  West,  Room 
B102,  1301  Constitution  Ave..  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  niunber  for  the  Office  of 
Air  and  Radiation  Docket  is  (202)  566- 
1742.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
pubhc  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 
Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to  a-and- 
r-docket@epamail.epa.gov,  tir  by  mail 
to:  EPA  Docket  Center,  Environmental 
Protection  Agency,  Environmental 
Protection  Agency,  Mailcode  6102T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  and  (2)  Mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 


725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  poUcy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  imless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  infonnation  whose  pubhc 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  infonnation 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/ 
edocket. 

Title:  Mobile  Source  Emission  Factor 
On-Highway  Recruitment  (OMB  Control 
No.  2060-0078;  EPA  ICR  No.  0619.10). 
This  is  a  request  to  renew  an  existing 
collection  that  is  scheduled  to  expire  in 
06/30/2003.  Under  OMB  regulations, 
the  Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  this  submission  is  pending  at 
OMB. 

Abstract:  The  EPA  Emissions  Factor 
Program,  through  contractors,  soUcits 
the  general  public  to  voluntarily  offer 
their  vehicle  for  emissions  testing. 
There  are  two  methods  used  to  solicit 
the  general  public  for  participation  in 
Emission  Factor  Program  (EFP): 

1 .  Postal  cards  are  sent  to  a  random 
selection  of  vehicle  owners  using  State 
motor  vehicle  registration  lists;  and 

2.  A  random  selection  of  motor 
vehicle  owners,  who  arrive  at  State 
inspection  stations  on  an  annual  or 
biennial  schedule,  are  solicited. 

The  legislative  basis  for  the  Emission 
Factors  Program  is  section 
103(a)(l)(2)(3)  of  the  Clean  Air  Act, 
which  requires  the  Administrator  to 
"conduct  *   *   *  research,  investigations, 
experiments,  demonstrations,  surveys, 
and  studies  relating  to  the  causes, 
effects,  extent,  prevention,  and  control 
of  air  pollution"  and  "conduct 
investigations  and  research  and  make 
surveys  concerning  any  specific 
problem  of  air  pollution  in  cooperation 
with  any  air  pollution  control  agency 

EPA  uses  the  data  from  the  EFP  to 
verify  predictions  of  the  computer 
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model  known  as  MOBILE,  which 
calcvlates  the  contribution  of  mobile 
source  emissions  to  ambient  air 
pollution.  MOBILE  is  used  by  EPA,  state 
and  local  air  pollution  agencies,  the 
automotive  industry,  and  other  parties 
that  are  interested  in  estimating  mobile 
source  emissions.  These  estimates, 
when  generated  by  governments  are  the 
basis  for  State  Implementation  Plans 
(SIPs),  and  Reasonable  Further  Progress 
(RFP)  reports  for  the  attainment  status 
assessments  for  the  National  Ambient 
Air  Quality  Standards  (NAAQS). 

Furthermore,  the  EFP  data  collected 
under  this  ICR  will  be  used  to  construct 
«  new  model  to  replace  MOBILE,  the 
"Multi-scale  Motor  Vehicle  & 
Equipment  Emission  System"  (MOVES). 
MOVES  will  be  based  on  field  sample 
data  as  opposed  to  laboratory 
simulations.  This  change  is  due  to 
recorrunendations  made  to  EPA  by  the 
National  Research  Council,  the  Office  of 
Management  and  Budget  and  is  enabled 
by  the  availability  of  suitable  technology 
for  the  collection  of  emission  and 
activity  data  while  the  vehicles  are 
being  used  by  their  owners/operators. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  about  3  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Owners  of  on-highway  vehicles. 

Estimated  Number  of  Respondents: 
420. 

Frequency  of  Response:  On  Occasion. 

Estimated  Total  Annual  Hour  Burden: 
883. 


Estimated  Total  Respondent  Annual 
Cost:  S28A60. 

Changes  in  the  Estimates:  There  is  a 
decrease  of  766  hours  in  the  total 
estimated  burden  currently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  decrease  is  due  to  budget 
constraints  on  program  which  will  limit 
the  scope  of  the  collection  request. 

Dated:  June  24.  2003. 

Doreen  Sterling, 

Acting  Director.  Collection  Strategies 
Division. 

(FR  Doc.  03-16733  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OECA-2003-0040;  FRL-7521-«] 

Agency  Information:  Collection 
Activities;  Submission  for  OMB  Review 
and  Approval;  Comment  Request; 
NSPS  for  Flexible  Vinyl  and  Urethane 
Coating  and  Printing,  EPA  ICR  Number 
1157.07,  OMB  Number  2060-0073 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
AC11PN:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information  • 

Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Flexible  Vinyl  and 
Urethane  Coating  and  Printing,  OMB 
Control  Number  2060-0073,  EPA  ICR 
Number  1157.07.  The  ICR,  which  is 
abstracted  below,  describes  the  nature  of 
the  information  collection  and  its 
estimated  burden  and  cost. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  August  1,  2003. 
ADDRESSES:  Follow  the  detailed 
instructions  under  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Learia  Williams,  Compliance 
Assessment  and  Media  Programs 
Diyision,  Office  of  Compliance,  (Mail 
Code  2223A),  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone 
number:  (202)  564-4113;  fax  number: 
(202)  564-0050;  e-mail  address: 
williams.learia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

EPA  has  submitted  the  following  ICR 
to  OMB  for  review  and  approval 
according  to  the  procedures  prescribed 
in  5  CFR  1320.12.  On  September  26, 
2002  (67  FR  60672),  EPA  sought 


comments  on  this  ICR  pursuant  to  5 
CFR  1320.8(d).  EPA  received  no 
comments. 

EPA  has  established  a  public  docket 
for  this  ICR  under  Docket  ID  Number 
OECA-2003-0040.  which  is  available 
for  public  viewing  at  the  Enforcement 
and  Compliance  Docket  and  Information 
Center  in  the  EPA  Docket  Center  (EPA/ 
DC),  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Enforcement  and  Compliance 
Docket  and  Information  Center  is:  (202) 
566-1514.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  When  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detedled 
instructions:  (1)  Submit  your  comments 
to  EPA  online  using  EDOCKET  (our 
preferred  method),  by  e-mail  to 
docket.oeca@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Mail  Code:  2201T, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  and  (2)  mail 
your  comments  to  OMB  at:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Attention:  Desk  Officer  for  EPA, 
725  17th  Street,  NW.,  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comment, 
whether  submitted  electronically  or  on 
paper,  will  be  available  for  public 
viewing  in  EDOCKET,  as  EPA  receives 
them  without  change,  unless  the 
comment  contains  copyrighted  material. 
Confidential  Business  Information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  copyrighted  material,  will  be 
available  in  the  public  docket.  Although 
identified  as  an  item  in  the  official 
docket,  information  claimed  as  CBI,  or 
whose  disclosure  is  otherwise  restricted 
by  statute,  is  not  included  in  the  official 
public  docket,  and  will  not  be  available 


II 


for  public  viewing  in  EDOCKET.  For 
further  information  about  the  electronic 
docket,  see  EPA's  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  www.epa.gov/ 
edocket. 

Title:  NSPS  for  Flexible  Vinyl  and 
Urethane  Coating  and  Printing  (40  CFR 
part  60,  subpart  FFF),  OMB  Control 
Number  2060-0073,  EPA  ICR  Number 
1157.07.  This  is  a  request  to  renew  an 
existing,  approved  collection  that  is 
scheduled  to  expire  on  June  30,  2003. 
Under  OMB  regulations,  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  The  NSPS  for  Flexible  Vinyl 
and  Urethane  Coating  and  Printing, 
published  at  40  CFR  part  60,  subpart 
FFF,  were  proposed  on  January  18, 

1983,  and  promulgated  on  Jime  29, 

1984.  These  standards  of  performance 
for  this  category  of  new  stationary 
soiuces  of  hazardous  air  pollutants  are 
required  by  section  111  of  the  Clean  Air 
Act.  Facilities  may  meet  the  standards 
by  using  materials  with  a  low 
concentration  of  Volatile  Organic 
Compounds  (VOCs),  or  by  installing 
emission  control  devices.  The 
information  that  is  required  to  be 
submitted  to  the  Agency  or  kept  at  the 
facihty  is  needed  to  insure  compliance 
with  the  regulation.  These  include 
initial  one-time  notifications, 
performance  tests  plans  and  reports  and 
records  of  maintenance  and  shutdown, 
startup,  and  malfunctions.  For  facilities 
that  install  continuous  monitoring 
system  (CMS)  there  are  performance 
tests,  and  maintenance  reports.  Excess 
emissions  reports  are  submitted 
semiannually.  Responses  to  the 
collection  of  information  are  mandatory 
(40  CFR  part  60,  subpart  FFF). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  ciurrently  valid  OMB 
Control  Number.  The  OMB  Control 
Numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15, 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  are 
estimated  to  average  14  (roimded)  hours 
per  response.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  piuposes  of  collecting,  validating, 
and  verifying  information,  processing 
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and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Flexible  Vinyl  and  Urethane  Coating 
and  Printing  Manufacturers. 

Estimated  Number  of  Respondents: 
20. 

Frequency  of  Response: 
Semiannually,  initially. 

Estimated  Total  Annua]  Hour  Burden: 
593. 

Estimated  Total  Capital  and 
Operations  Br  Maintenance  (O  &■  M) 
Annual  Costs:  $61,000. 

Changes  in  the  Estimates:  There  is  an 
increase  of  78  hours  in  the  total 
estimated  biu-den  cmrently  identified  in 
the  OMB  Inventory  of  Approved  ICR 
Burdens.  This  increase  in  biu-den  from 
the  most  recently  approved  ICR  is  due 
to  more  acciu^te  estimates  of  existing 
sources.  We  have  assumedthat  there 
will  be  one  new  source  (respondent) 
over  the  three  years  period  of  this  ICR. 
The  change  in  respondent  cost  is  also 
due  to  a  labor  rate  change  where  the  rate 
has  increased  over  the  three  years 
period  of  this  ICR. 

Dated:  June  24.  2003. 
Doreen  Sterling, 

Acting  Director,  Collection  Strategies 
Division. 

[FR  Doc.  03-16734  Filed  7-1-03;  8:45  am] 
BUJJNG  CODE  6560-4(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0212;  FRL-7312-9] 

Indoxacarfo;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

agency:  Environmental  Protection 
Agency  (ETA). 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0212,  must  be 
received  on  or  before  August  1,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 


through  hand  delivery/coiuier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Kiunar,  Registration  Division  (7505C), 
Ofiice  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8291;  e-mail  address: 
kumar.  rita@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  EPA  Docket.  EPA  has  established 
an  official  public  docket  for  this  action 
under  docket  ID  niunber  OPP-2003- 
0212.  The  official  public  docket  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
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holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the"Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  aveiilable  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiue  is 
restricted  by  statute,  which  is  not- 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
poUcy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the.extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket.  . 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.E.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 


entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Subniit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  conunent.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Conunents  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
conunent.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu"  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  iii  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 


at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0212.  The 
system  is  an"anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2003-0212.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0212. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0212. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  The 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

hi  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the^deadline  in  this 
notice. 

7.  To  ensiu-e  proper  receipt  by  EPA, 
be  sore  to  identify  the  docket  ID  nimiber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drugi  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  m  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 
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List  of  Subjects 

Environmental  protection, 
Agricultm-al  conunodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  19,  2003. 

Peter  Caulkins, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  E.  I.  Du  Pont  de  Nemours 
and  Company,  Du  Pont  Crop  Protection, 
and  represents  the  view  of  the 
petitioner.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

E.  I.  Du  Pont  de  Nemours  and  Company 
Du  Pont  Crop  Protection 

PP  3F6576 

EPA  has  received  a  pesticide  petition 
(PP  3F6576)  fi-om  E.  I.  Du  Pont  de 
Nemours  and  Company,  Du  Pont  Crop 
Protection,  Wilmington,  Delaware, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180,  by  establishing  a  tolerance  for 
combined  residues  of  Indoxacarb,  ((S)- 
methyl  7-chloro-2,5-dihydro-2- 
[(methoxycarbonyl)[4- 
(trifluoromethoxy)phenyl] 
amino]carbonyl]indeno[l  ,2e] 
[l,3,4]oxadiazine-4a(3H)-carboxylate] 
and  its  R-enantiomer  [(R)-methyl  7- 
chloro-2 ,5-dihydro-2- 
[[(methoxycarbonyl)[4- 
(trifluoromethoxy)  phenyl] 
aminojcarbonyllindeno  [1,2-e]  [1,3,4] 
oxadia2ine-4a{3H)-  carboxylate]  in  a 
75:25  mixture  (DPX  MP062), 
respectively,  in  or  on  the  raw 
agricultural  commodity  as  follows: 
grape,  2  ppm  and  raisin,  6  ppm.  An 
analytical  enforcement  method  (LC-UV) 
is  available  for  determining  plant 
residues.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


A.  Residue  Chemistry 

The  active  ingredient  in  the  end-use 
formulation,  AvauntO,  is  a  75:25 
mixture  of  two  isomers,  indoxacarb 
{DPX-KN128)  and  IN-KN127.  Only  one 
of  the  isomers,  indoxacarb  (DPX- 
KN128),  has  insecticidal  activity.  Since 
the  insecticidal  efficacy  is  based  on  the 
concentration  of  indoxacarb  (DPX- 
KN128),  the  application  rates  have  been 
normalized  on  an  indoxacarb  (DPX- 
KN128)  basis.  The  proposed  tolerance 
expression  includes  both  indoxacarb 
(DPX-KN128)  and  IN-KN127  and  the 
residue  method  does  not  distinguish 
between  the  enantiomers,  therefore, 
residues  are  reported  as  the  sum  of 
indoxacarb  (DPX-KN128)  combined 
with  IN-KN127.  Residues  of  indoxacarb" 
(DPX-KN128)  combined  with  IN- 
KN127  will  be  referred  to  as  "KN128/ 
KN127". 

1.  Plant  metabolism  The  metabolism 
of  indoxacarb  in  plants  is  adequately 
imderstood  to  support  these  tolerances. 
Plant  metabolism  studies  in  cotton, 
lettuce,  and  tomatoes  showed  no 
significant  metabolites.  The  only 
significant  residue  was  parent 
compound. 

2.  Analytical' method.  The  plant 
residue  enforcement  method  detects  and 
quantitates  indoxacarb  in  various 
matrices  including  sweet  com,  lettuce, 
tomato,  broccoli,  apple,  grape, 
cottonseed,  tomato,  peanut  and  soybean 
commodity  samples  by  HPLC-UV.  The 
limit  of  quantitation  in  the  method 
allows  monitoring  of  crops  with 
indoxacarb  residues  at  or  above  the 
levels  proposed  in  these  tolerances. 

3.  Magnitude  of  residues — a.  Grapes. 
Residue  studies  were  conducted  at  a 
total  of  13  field  sites.  All  studies  were 
done  using  Avaimt®  Insecticide 
containing  30%  active  ingredient  (300 
grams  (g)  DPX-KN128  per  kilogram  (kg), 
weight/ weight  (w/w).  Four  broadcast 
applications  of  Avaunt®.  Insecticide 
were  made  at  each  test  site  at  a 
maximum  rate  of  0.11  lb.  active 
ingredient  (a.i.)  DPX-KNl 28/acre/ 
application  (maximum  seasonal  use  rate 
of  0.44  lb  DPX-KNl  28/acre). 
Applications  were  made  approximately 
5  days  apart.  Residues  were  measured  as 
the  combination  of  DPX-KNl  28  and  IN- 
KN127  (enantiomers  not  resolved  by  the 
anal5^cal  method).  Maximum  residues 
of  KN128/KN127  in  individual 
duplicate  samples  were  1.72parts  per 
million  (ppm)  at  a  pre-harvest  interval 
(PHI)  of  7  days  (range  0.066  to  1.72 
ppm. 

b.  Grape  processing.  A  grape 
processing  study  was  also  performed  in 
California.  Grapes  received  four 
applications  of  an  exaggerated  rate  of 


39544 


Federal  Register /Vol.  68,  No.  127 /Wednesday,  July  2.  2003 /Notices 


0.555  lb.  of  indoxacarb  per  acre,  5X  the 
labeled  rate.  Samples  were  collected 
from  control  and  treated  plots  7  days 
after  the  last  application.  The  grape 
samples  were  then  processed  using 
standard  grape  processing  procedures. 


Samples  collected  at  the  processing 
facility  were  whole  fruit,  raisins  and 
grape  juice.  The  mean  KN128/KN127 
residues  in  whole  fruit,  raisins  and 
grape  juice  treated  with  the  exaggerated 


rate  were  1.34  ppm,  3.66  ppm  and  <0.01 
ppm,  respectively. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  EPA 
criteria,  indoxacarb  is  classified  as 
follows  for  toxicity  categories: 


Guideline 

Title 

Results 

Category 

81-1 

Acute  oral  toxicity 

LDso:  1,730  milligrams/kilogram  (mg/kg)  (M 

Rat) 
LDso:  268  mg/kg/(F  Rat) 

Category  II     , 

81-2 

Acute  dermal  toxicity 

LD50:  >5,000  mg/kg  (Rat) 

Category  IV 

81-3 

Acute  inhalation  toxicity 

LC5o:>5.5  (milligrams/per  Liter  (mg/L)  (M 
Rat)  (70%  MUP) 

Category  IV 

81-4 

Plimary  eye  irritation 

Effects  reversed  within  72  hours  (Rabbit) 

Category  III 

81-5 

Primary  dermal  irritation 

No  irritation  (Rabbit) 

Category  IV 

81-6 

Skin  sensitization 

Sensitizer  (Guinea  Pig) 

Formulated  products  are  slightly  less 
acutely  toxic  than  indoxacarb. 

In  an  acute  neurotoxicity  study, 
indoxacarb  exhibited  decreased 
forelimb  grip  strength,  decreased  foot 
splay,  and  some  evidence  of  slightly 
reduced  motor  activity,  but  only  at  the 
highest  doses  tested.  The  no  adverse 
effects  level  (NOAEL)  was  100  mg/kg  for 
males  and  12.5  mg/kg  for  females  based 
on  body  weight  effects  in  females  >50 
mg/kg. 

2.  Genotoxicty.  Indoxacarb  has  shown 
no  genotoxic  activity  in  the  following 
listed  in-vitroiLnd  in-vivotests: 

i.  Ames — Negative 

ii.  In-vitro  mammalian  gene  mutation 
(CHO/HGPRT)— Negative 

iii.  In-vitro  unscheduled  DNA 
synthesis — Negative 

iv.  In-vitro  chromosomal  aberration — 
Negative 

V.  In-vivo  mouse  micronucleus — 
Negative 

3.  Reproductive  and  developmental 
toxicity.  The  results  of  a  series  of  studies 
indicated  that  there  were  no 
reproductive,  developmental  or 
teratogenic  hazards  associated  with  the 
use  of  indoxacarb.  In  a  2-generation  rat 
reproduction  study,  the  parental 
NOAEL  was  1.5  mg/kg/day.  The 
parental  NOAEL  was  based  on 
observations  of  reduced  weight  gain  and 
food  consumption  for  the  higher 
concentration  groups  of  the  FO 
generation,  and  potential  treatment- 
related  changes  in  spleen  weights  for 
the  higher  groups  of  the  Fl  generation. 
There  was  no  effect  on  mating  or 
fertility.  The  NOAEL  for  fertility  and 
reproduction  was  6.4  mg/kg/day.  The 
offspring  NOAEL  was  1.5  mg/kg/day, 
and  was  based  on  the  reduced  mean 


pup  weights  noted  for  the  Fl  litters  of 
the  higher  concentration  groups.  The 
effects  on  pup  weights  occurred  only  at 
a  maternal  effect  level  and  may  have 
been  due  to  altered  growth  and  nutrition 
in  the  dams.  In  studies  conducted  to 
evaluate  developmental  toxicity 
potential,  indoxacarb  was  neither 
teratogenic  nor  uniquely  toxic  to  the 
conceptus  (i.e.,  not  considered  a 
developmental  toxin).  Developmental 
studies  conducted  in  rats  and  rabbits 
demonstrated  that  the  rat  was  more 
susceptible  than  the  rabbit  to  the 
maternal  and  fetal  effects  of  DPX- 
MP062.  Developmental  toxicity  was 
observed  only  in  the  presence  of 
maternal  toxicity.  The  NOAEL  for 
maternal  and  fetal  effects  in  rats  was  2 
mg/kg/day  based  on  body  weight  effects 
and  decreased  food  consumption  at  4 
mg/kg/day.  The  NOAEL  for 
developmental  effects  in  fetuses  was  >4 
mg/kg/day.  In  rabbits,  the  maternal  and 
fetal  NOAELS  were  500  mg/kg/day 
based  on  body  weight  effects,  decreased 
food  consumption  in  dams  and 
decreased  weight  and  delayed 
ossification  in  fetuses  at  1,000  mg/kg/ 
day. 

4.  Subchronic  toxicity.  Subchronic 
(90-day)  feeding  studies  were  conducted 
with  rats,  mice,  and  dogs.  In  a  90-day 
feeding  study  in  rats,  the  NOAEL  was 
3.1  and  2.1  mg/kg/day  for  males  and 
females,  respectively.  In  male  rats,  the 
NOAEL  was  based  on  decreased  body 
weight  and  nutritional  parameters,  mild 
hemolytic  anemia  and  decreased  total 
protein  and  globulin  concentration.  In 
female  rats,  the  NOAEL  was  based  on 
decreased  body  weight  and  food 
efficiency. 


In  a  subchronic  neurotoxicity  study  in 
rats,  there  was  no  evidence  of 
neurotoxicity  at  11.9  and  6.09  mg/kg/ 
day,  the  highest  dose  tested  for  males 
and  females,  respectively.  The 
subchronic  NOAEL  in  dogs  (5.0  mg/kg/ 
day,  M/F)  was  based  on  hemolytic 
anemia.  Erythrocyte  values  for  most 
dogs  were  within  a  range  that  would  be 
considered  normal  for  dogs  in  a  clinical 
setting.  Mice  were  less  sensitive  to 
indoxacarb  than  the  rats  or  dogs. 
NOAELs  (23  mg/kg/day,  males,  16  mg/ 
kg/day,  females)  were  based  on 
mortality  (males  only);  increased 
reticulocytes  and  Heinz  bodies  and     ■ 
decreased  body  Weight,  weight  gain, 
food  consumption,  food  efficiency;  and 
increased  clinical  signs  (leaning  to  one 
side  and/ or  with  abnormal  gait  or 
mobility)  (females  only).  In  a  28-day 
repeated  dose  dermal  study,  the  NOAEL 
was  50  mg/kg/day  based  on  decreased 
body  weights,  body  weight  gains,  food 
consumption,  and  food  efficiency  in 
females,  and  changes  in  hematology 
parameters,  the  spleen  and  clinical  signs 
of  toxicity  in  both  sexes  in  rats. 

5.  Chronic  toxicity.  Chronic  studies 
with  indoxacarb  were  conducted  on 
rats,  mice,  and  dogs  to  determine 
oncogenic  potential  and/or  chronic 
toxicity  of  the  compound.  Effects 
generally  similar  to  those  observed  in 
the  90-day  studies  were  seen  in  the 
chronic  studies.  Indoxacarb  was  not 
oncogenic  in  rats  or  mice.  The  chronic 
NOAEL  in  male  rats  was  5  mg/kg/day 
based  on  body  weight  and  nutritional 
effects.  In  females,  the  NOAEL  of  2.1 
mg/kg/day  was  based  on  body  weight 
and  nutritional  changes,  as  well  as 
biologically  significant  hematologic 
changes  at  3.6  mg/kg/day  and  above. 
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Heonolytic  effects  were  present  only 
through  the  6-month  evaluation  and 
only  in  females.  The  regenerative  nature 
of  indoxacarb-induced  hemolytic 
anemia  was  demonstrated  by  the 
absence  of  significant  changes  in 
indicators  of  circulating  er^hrocyte 
mass  at  later  evaluations.  In  mice,  the 
chronic  NOAEL  of  2.6  mg/kg/day  for 
males  was  based  on  deceased  body 
weight  and  weight  gain  effects  and  food 
efficiency  at  13.8  mg/kg/day  and  above. 
The  NOAEL  for  females  was  4.0  mg/kg/ 
day  based  on  body  weight  nutritional 
effects,  neurotoxicity,  and  clinical  signs 
at  20  mg/kg/day.  In  dogs,  the  chronic 
NOAEL  was  about  2.3  and  2.4  mg/kg/ 
day  in  males  and  females,  respectively 
based  on  hemolytic  effects  similar  to 
those  seen  in  the  subchronic  dog  study. 

6.  Animal  metabolism — /.  Livestock 
animal  metabolism.  Animal  metabolism 
has  been  studied  in  the  rat,  hen,  and 
cow  and  is  well  understood.  In  contrast 
to  crops,  indoxacarb  is  extensively 
metabolized  in  animals. 

ii  Poultry.  In  poultry,'  hens  were  fed 
at  10  ppm/day  for  5  days,  87-88%  of  the 
total  administered  dose  was  excreted; 
parent  comprised  51-54%  of  the  total 
dose  in  excreta.  Concentration  of 
residues  in  eggs  were  low,  0.3-0.4  of  the 
total  dose,  as  was  the  concentration  of 
residues  in  muscle,  0.2%  of  the  total 
dose.  Parent  and  metabolite  IN-JT333 
were  not  detected  in  egg  whites;  only 
insecticidally  inactive  metabolites  were 
identified.  Parent  and  IN-JT333  were 
found  in  egg  yolks;  however,  their 
concentrations  were  very  low-0.01-0.02 
ppm.  Concentrations  of  parent  and  IN- 
JT333  in  muscle  were  at  or  below  the 
limit  of  quantitation,  (LOQ)  (0.01  ppm). 

iii.  Cattle.  For  the  cow  study,  the 
cattle  were  fed  at  10  ppm/day  for  5 
days;  approximately  20%  of  the  total 
administered  dose  was  excreted  in  urine 
and  53-60%  was  excreted  in  feces  in  5 
days.  Four-tenths  to  1.2%  of  the  total 
dose  in  urine  was  parent  indicating 
extensive  metabolism;  parent 
represented  46-68%  of  the  fecal 
activity.  Thus,  most  residues  were  not 
absOTbed;  those  residues  that  were 
absOTbed  were  extensively  metabolized. 
Less  than  1%  of  the  total  administered 
dose  was  in  milk,  most  of  which  was 
parent  compound  The  insecticidally 
active  metabolite  IN-JT333  was  not 
found  in  milk.  Residues  in  muscle 
represented  less  than  0.01%  of  the  total 
administered  dose  most  of  which  was 
parent.  IN-JT333  was  not  detected  in 
muscle.  No  other  metabolites  were  seen 
above  10%  of  the  dose,  tiius  only  parent 
and  IN-JT333  were  monitored  in  the 
cattle  feeding  study. 

iv.  Cattle  feeding  study.  A  cattle 
feeding  study  was  conducted  with 


indoxacarb  at  doses  of  7.5  ppm,  22.5 
and  75  ppm.  The  mean  KN128/KN127 
concentrations  were  proportional  to  the 
dosing  level  in  whole  milk,  skim  milk, 
cream,  muscle,  fat,  liver  and  kidney. 
Based  on  final  residue  values  for  the 
respective  commodities  contributing  to 
the  cattle  diet,  the  anticipated  dietary 
burden  in  dairy  cattie  is  51.7  ppm  and 
the  anticipated  dietary  burden  in  beef 
catUe  is  49.1  ppm.  The  proposed  grape 
use  will  not  increase  the  animal  dietary 
burden.  Based  on  standard  curves 
constructed  fi-om  data  in  the  cattle 
feeding  shidy,  KN128/KN127 
concentrations  at  the  51.7  ppm  feeding 
level  are  0.123  ppm  for  whole  milk, 
0.033  ppm  for  skim  milk  and  1.46  ppm 
for  cream.  The  KN128/KN127 
concentrations  at  the  49.1  ppm  feeding 
level  are  0.046  ppm  for  muscle,  1.37 
ppm  for  fat,  0.012  ppm  for  liver  and 
0.026  ppm  for  kidney.  Tolerances  have 
been  established  at  1.5  ppm  in  fat 
(cattle,  goat,  horse,  sheep  and  hog),  0.05 
ppm  in  meat,  0.03  ppm  in  meat  by- 
products, 0.15  ppm  in  milk  and  4.0  ppm 
in  milk  fat. 

7.  Metabolite  toxicology.  In  rats, 
indoxacarb  was  readily  absorbed  at  low 
dose  (5  mg/kg),  but  saturated  at  the  high 
dose  (150  mg/kg).  Indoxacarb  was 
metabolized  extensively,  based  on  very 
low  excretion  of  parent  compoimd  in 
bile  and  extensive  excretion  of 
metabolized  dose  in  the  lu-ine  and  feces. 
Some  parent  compound  remained 
imabsorbed  and  was  excreted  in  the 
feces.  No  parent  compound  was 
excreted  in  the  urine.  The  retention  and 
elimination  of  the  metabolite  IN-JT333 
from  fat  appeared  to  be  the  overall  rate 
determining  process  for  elimination  of 
radioactive  residues  fi-om  the  body. 
Metabolites  in  urine  were  cleaved 
products  (containing  only  one 
radiolabel),  while  the  major  metabolites 
in  the  feces  retained  both  radiolabels. 
Major  metabolic  reactions  included 
hydroxylation  of  the  ind&none  ring, 
hydrolysis  of  the  carboxylmethyl  group 
from  the  amino  nitrogen  and  the 
opening  of  the  oxadiazine  ring,  which 
gave  rise  to  cleaved  products. 
Metabolites  were  identified  by  mass 
spectral  analysis,  NMR,  ultraviolet  (UV), 
and/or  by  comparison  to  standards 
chemically  synthesized  or  produced  by 
microsomal  enzymes. 

8.  Endocrine  disruption.  Lifespan, 
and  multigenerational  bioassays  in 
mammals,  and  acute  and  subchronic  * 
studies  on  aquatic  organisms  and 
wildlife  did  not  reveal  endocrine  effects. 
Any  endocrine  related  effects  would 
have  been  detected  in  this  definitive 
array  of  required  tests.  The  probability 
of  any  such  effect  due  to  agricultural 
uses  of  indoxacarb  is  negligible. 


C.  Aggregate  Exposure 

Tolerances  for  indoxacarb  are 
proposed  to  support  agricultural  use  on 
grapes.  There  are  residential  uses  of 
indoxacarb  pending  (fire  ant  bait), 
however,  the  risk  fi-om  that  use  has  been 
found  to  be  negligible. 

1.  Dietary  exposure.  The  chroiiic 
reference  dose  (RfD)  of  0.02  mg/kg  bwt/ 
day  is  based  on  a  NOAEL  of  2.0  mg/kg 
bvvrt/day  from  the  subchronic  rat  feeding 
study,  ihe  subchronic  rat  neurotoxicity 
study,  and  the  chronic/carcinogenicity 
study,  using  an  uncertainty  factor  of 
100.  The  acute  RfD  for  the  general 
population  is  0.12  mg/kg/day,  based  on 
the  NOAEL  of  12.5  mg/kg  in  the  acute 
neurotoxicity  study  and  an  imcertainty 
factor  of  100.  The  acute  RfD  for  females 
13-50  years  of  age  is  0.02  mg/kg/day, 
based  on  the  NOAEL  of  2  mg/kg/day 
observed  in  the  developmental  rat 
toxicity  study  and  using  an  uncertainty 
factor  of  100. 

i.  Food.  Chronic  dietary  exposure 
assessment.  Chronic  dietary  exposure 
resulting  bom  the  currentiy  approved 
use  of  indoxacarb  on  apples.  Crop  group 
5  (brassica  vegetables),  cotton,  pears, 
-peppers,  sweet  com,  tomatoes,  eggplant, 
alfalfa,  head  and  leaf  lettuce,  peanuts, 
potatoes,  soybeans,  cranberries  (current 
Section  18  use)  and  the  proposed  use  on 
grapes  are  well  within  acceptable  limits 
for  all  sectors  of  the  population.  The 
Chronic  Module  of  the  Dietary  Exposine 
Evaluation  Model  (DEEM™,  Exponent, 
Inc.,  formerly  Novigen  Sciences,  Inc., 
Version  7.76)  was  used  to  conduct  the 
assessment  with  the  reference  dose 
(RfD)  of  0.02  mg/kg/day.  The  analysis 
used  overall  mean  field  trial  values, 
processing  factors  and  projected  peak 
percent  crop  treated  values.  Secondary 
residues  in  milk,  meat  and  poultry 
'products  were  also  included  in  the 
analysis.  The  chronic  dietarv  exposiue 
to  indoxacarb  is  0.000089  mg/kg/day, 
and  utilizes  0.4%  of  the  RfD  for  the 
overall  U.S.  population.  The  exposure  of  * 
the  most  highly  exposed  subgroup  in 
the  population,  children  age  1-6  years, 
is  0.000238  mg/kg/day,  and  utilizes 
1.2%  of  die  RfD.  The  table  below  Usts 
the  results  of  this  analysis,  which 
indicate  large  margins  of  safety  for  each 
population  subgroup  and  very  low 
probability  of  effects  resulting  from 
chronic  exposine  to  indoxacarb. 


Sutigroup 

Maximum 
Dietary  Ex- 
posure (mg/ 
kg/day) 

%FWD 

U.S 
Population 

0.000089 

0.4 
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Subgroup 

Maximum 
Dietary  Ex- 
posure (mg/ 
kg/day) 

%RfD 

^on-Nursing 
Infants  (<1 
year  old) 

0.000063 

0.3 

Children  (1-6 
years) 

0.000238 

1.2 

Children  (7- 
12  years) 

0.000126 

0.6 

Females  (13+, 
nursing) 

0.000073 

0.4 

Males  (13-19 
years) 

0.000090 

0.5 

ii.  Acute  dietary  exposure.  Acute 
dietary  exposure  resulting  from  the 
currently  approved  use  of  indoxacarb  on 
apples,  Crop  Group  5  (brassica  ~ 
vegetables),  cotton,  pears,  peppers, 
sweet  com,  tomatoes,  eggplant,  alfalfa, 
head  and  lejif  lettuce,  peanuts, 
soybeans,  potatoes,  cranberries  (current 
Section  18  use)  and  the  proposed  use  on 
grapes  are  well  within  acceptable  limits 
for  all  sectors  of  the  population.  The 
Dietary  Exposure  Eveduation  Model 
(DEEM^^M^  Exponent,  Inc.,  formerly 
Novigen  Sciences,  Inc.,  Version  7.76} 
was  used  to  conduct  the  assessment. 
Margins  of  exposure  (MOE)  were 
calculated  based  on  an  acute  NOAEL  of 
2  mg/kg/day  for  women  of  childbearing 
age  and  a  NOAEL  of  12  mg/kg/day  for 
children  and  the  general  population 
(Pesticide  Fact  Sheet  for  Indoxacarb). 
The  Tier  3  analysis  used  distributions  of 
field  trial  residue  data  adjusted  for 
projected  peak  percent  crop  treated. 
Secondary  residues  in  milk,  meat  and 
poultry  products  were  also  included  in 
the  analysis.  The  results  of  this  analysis 
are  given  in  the  table  below.  The 
percent  of  the  acute  population  adjusted 
dose  (a  PAD)  for  all  population 
subgroups  shows  that  an  adequate 
margin  of  safety  exists  in  each  case. 
Thus,  the  acute  dietary  safety  of 
indoxacarb  for  established  and  the 
follow-on  use  clearly  meets  the  Food 
Quality  Protection  Act  (FQPA)  standard 
of  reasonable  certainty  of  no  harm  and 
presents  acceptable  acute  dietary  risk. 


Subgroup 

gg.g"-  Percentile  of 
exposure 

Exposure 
(mg/kg/day) 

%  Acute 

population 

adjusted 

dose 

(aPAD) 

U.S. 
population 

0.008795 

7.3 

Subgroup 

99.9>''  Percentile  of 
exposure 

Exposure 
(mg/kg/day) 

%  Acute 

population 

adjusted 

dose 

(aPAD) 

All  infants 

0.024729 

20.6 

Non-nursing 
(<1  year) 

0.026036 

21.7 

Children  (1-6 
years) 

0.013973 

11.6 

Children  (7- 
12  years) 

0.006882 

5.7 

Females  (13- 
1 9  years) 

0.005119 

25.6 

Females  (20+. 
not  preg- 
nant or 
nursing) 

0.005358 

26.8 

Females  (13- 
50  years) 

0.005307 

26.5 

iii.  Drinking  water.  Indoxacarb  is 
highly  unlikely  to  contaminate 
groundwater  resources  due  to  its 
immobility  in  soil,  low  water  solubility, 
high  soil  sorption,  and  moderate  soil 
half-life.  Based  on  the  PRZM/EXAMS 
and  SCI-GROW  models  the  estimated 
environmental  concentrations  (EECs)  of 
indoxacarb  and  its  R-enantiomer  for 
acute  exposures  are  estimated  to  be  6.84 
parts  per  billion  (ppb)  for  surface  water 
and  0.0025  ppb  for  ground  water.  The 
EECs  for  qhronic  exposures  are 
estimated  to  be  0.316  ppb  for  surface 
water  and  0.0025  ppb  for  ground  water. 
Drinking  water  levels  of  comparisons 
(DWLOCs),  theoretical  upper  allowable 
limits  on  the  pesticide's  concentration 
in  drinking  water,  were  calculated  to  be 
much  higher  than  the  EEC's.  The 
chronic  DWLOC's  ranged  from  198  to 
697  ppb.  The  acute  DWLOC's  ranged 
from  440  to  3,890  ppb.  Thus,  exposure 
via  drinking  water  is  acceptable. 

2.  Non-dietary  exposure.  Indoxacarb 
product  registrations  for  residential  non- 
food uses  are  pending.  Non- 
occupationetl,  non-dietary  exposure  for 
DPX-MP062  has  been  estimated  to  be 
extremely  small.  Therefore,  the 
potential  for  non-dietary  exposure  is 
insignificant. 

D.  Cumulative  Effects 

EPA's  consideration  of  a  common 
mechanism  of  toxicity  is  not  necessary 
at  this  time  because  there  is  no 
indication  that  toxic  effects  of 
indoxacarb  would  be  cumulative  with 
those  of  any  other  chemical  compounds. 
Oxadiazine  chemistry  is  new,  and 


indoxacarb  has  a  novel  mode  of  action 
compared  to  currently  registered  active 
ingredients. 

E.  Safety  Determination 

1.  U.S.  population.  Dietary  and 
occupational  exposure  will  be  the  major 
routes  of  exposure  to  the  U.S. 
population,  and  ample  margins  of  safety 
have  been  demonstrated  for  both 
situations.  The  chronic  dietary  exposure 
to  indoxacarb  is  0.000089  mg/kg/day, 
which  utilizes  0.4%  of  the  RfD  for  the 
overall  U.S.  population,  using  mean 
field  trial  values,  processing  factors  and 
projected  peak  percent  crop  treated 
values.  The  percent  of  the  acute 
population  adjusted  dose  (7.3%  aPAD) 
for  the  overall  U.S.  population  shows 
that  an  adequate  margin  of  safety  exists. 
Using  only  pesticide  handlers  exposure 
data  base  (PHED)  data  levels  A  and  B 
(those  with  a  high  level  of  confidence), 
margin  of  exposure  (MOEs)  for 
occupational  exposure  are  650  for 
mixer/loaders  and  1,351  for  airblast 
applicators  (worst-case).  Based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  conservative 
exposure  assessments,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  the  aggregate  exposure  of 
residues  of  indoxacarb  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

2.  Infants  and  children.  Chronic 
dietary  exposure  of  the  most  highly 
exposed  subgroup  in  the  population, 
children  age  1-6  years,  is  0.000238  mg/ 
kg/day  or  1.2%  of  the  RfD.  For  infants 
(non-nursing,  <1  )t.),  the  exposure 
accounts  for  0.3%  of  the  RfD.  For  acute 
exposure  at  the  99.9th  percentile  (based 
on  a  Tier  3  assessment)  the  exposure 
was  0.013973  mg/kg/day  (11.6%  a  PAD) 
for  children  1-6  and  0.026036  mg/kg/ 
day  (21.7%  a  PAD)  for  non-nursing 
infants.  There  are  residential  uses  of 
indoxa  carb  pending,  but  exposure  is 
calculated  to  be  extremely  minimal.  The 
estimated  levels  of  indoxa  carb  in 
drinking  water  are  well  below  the  below 
the  DWLOC.  Based  on  the  completeness 
and  reliability  of  the  toxicity  data,  the 
lack  of  toxicological  endpoints  of 
special  concern,  the  lack  of  any 
indication  that  children  are  more 
sensitive  than  adults  to  indoxa  carb,  and 
the  conservative  exposiure  assessment, 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  the  aggregate  exposure  of  residues 
of  indoxa  carb,  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposiu-es.  Accordingly, 
there  is  no  need  to  apply  an  additional 
safety  factor  for  infants  and  children. 


F.  International  Tolerances 

Tc  date,  no  international  tolerances 
exist  for  indoxacarb. 
[FR  Doc.  03-16739  Filed  7-1-03;  8:45  am) 
BILUNG  CODE  6S60-50-S 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-2003-0211;  FRL-7312-«] 

DInotefuran;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
conunodities. 

DATCS:  Comments,  identified  by  docket 
ID  number  OPP-2003-0211,  must  be 
received  on  or  before  August  1,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Kui^t  Registration  Division  (7505C), 
Offi^of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8291;  e-mail  address: 
kumar.rita@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 


whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPP-2003-0211.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nimiber. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  officisil  public  docket.  To  the 
extent  feasible,  pubhcly  available 
docket  materials  will  be  made  available 


in  EPA's  electronic  public  docket.  When 
a  docmnent  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  dociunent  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  l.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  pohcy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI.  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery /courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
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unit,  EPA  recommends  that  you  include 
your  name,  msuling  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  £PA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit' your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
,  and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0211.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0211.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  yoiu-  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submission^  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  tO: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 


of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0211. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0211. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATIOrj  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  yoiu'  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions. 

List  of  Subjects 

Environmental  protection. 
Agricultural  conunodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  20,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the  . 
pesticide  petitions  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  siunmary  of  the  petitions  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petitions  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measm^ment  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Mitsui  Chemicals,  Inc. 

PP  2F6427  and  3F6566 

EPA  has  received  pesticide  petitions 
(2F6427  and  3F6566)  ft-om  Mitsui 
Chemicals,  Inc.,  Chiyoda-ku,  Tokyo, 
Japan,  proposing  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d). 
to  amend  40  CFR  part  180  by 
establishing  tolerances  for  residues  of 
dinotefuran,  (i?S)-l-methyl-2-nitro-3- 
(tetrahydro-3-fui7lmethyl)guanidine 
and  its  major  metabolites,  l-methyl-3- 
(tetrahydro-3-furylmethyl)guanidine, 


and  l-methyl-3-(tetrahydro-3- 
furylmethyl)-urea,  in  or  on  fruiting 
vegetables,  leafy  vegetables,  head  and 
stem  brassica  vegetables,  cotton, 
cucurbits,  grapes,  and  potato.  The 
tolerances  are  set  at  the  following  value: 
Fruiting  vegetables,  0.7  part  per  million 
(ppm);  leafy  vegetables,  5.0  ppm;  tomato 
paste,  1.0  ppm;  cucurbits,  0.5  ppm;  head 
and  stem  brassica  vegetables,  1.4  ppm; 
grape,  0.8  ppm;  raisin,  2.5  ppm;  potato, 
0.05  ppm;  chips,  0.10  ppm;  granules, 
0.15  ppm;  cotton  seed  imdelinted  at  0.2 
ppm,  and  cotton  gin  byproducts  at  7.0 
ppm.  Tolerances  for  meat,  milk,  and 
byproducts  is  set  at  0.05  ppm.  This  new 
active  ingredient  has  been  accepted  by 
EPA, as  a  reduced  risk  chemical.  EPA 
has  determined  that  the  petitions 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  primary 
metabolic  pathways  of  dinotefuran  in 
plants  (rice,  apple,  potato,  oilseed,  rape, 
and  lettuce)  were  similar  to  those 
described  for  animals,  with  certain 
extensions  of  the  pathway  in  plants. 
Parent  compound,  dinotefuran,  and  two 
metabolites,  l-methyl-3-(tetrahydro-3- 
ftirymethyUguanidine  and  l-methyl-3- 
(tetrahydro-3-furymethyl)-urea  were 
major  metabolites  in  all  crops.  The 
metabolism  of  dinotefuran  in  plants  and 
animals  is  understood  for  the  purposes 
of  the  proposed  tolerances.  Parent 
dinotefuran  and  the  metabolites,  1- 
methyl-3-(tetrahydro-3- 
furymethyl)guanidine  and  l-methyl-3- 
(tetrahydro-3-furymethyl)-urea  are  the 
residues  of  concern  for  tolerance  setting 
purposes. 

2.  Analytical  method.  Mitsui 
Chemicals,  Inc.,  has  submitted  practical 
analytical  methodology  for  detecting 
and  measuring  levels  of  dinotefuran  and 
its  metabolites,  l-methyl-3-(tetrahydro- 
3-furylmethyl)guanidine  and  1-methyl- 
3-(tetrahydro-3-furylmethyl)-urea,  in  or 
on  raw  agricultural  commodities 
(RACs).  The  high  performance  liquid 
chromotography  (HPLC)  method  was 
validated  for  determination  of, 
dinotefuran,  l-methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea  in  or  on 
tomatoes,  peppers,  cucurbits,  brassica, 
grapes,  potatoes,  and  lettuce  for  raw 
agricultural  commodity  matrices  and  in 
or  on  tomato  paste,  puree,  grape  juice, 
raisins,  potato  chips,  granules,  and  wet 
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peel  for  processed  commodity  matrices. 
After  extraction  with  a  water/ 
acetonitrile  mixtiue  and  clean  up  with 
hexane  and  extraction  columns, 
concentrations  of  dinotefuran  and  its 
metabolites  were  quantified  after  HPLC 
separation  by  mass  spectrometry/ 
molecular  size  (MS/MS)  detection!  The 
limit  of  quantitation  (LOQ)  was  0.01 
ppm  for  all  matrices. 

The  HPLC  method  was  validated  for 
the  determination  of  dinotefuran  and  1- 
methyl-3-(tetrahydro-3-furylmethyl)- 
m«a  in  or  on  cotton  (undelinted  seed, 
gin  trash,  meal,  hulls,  refined  oil),  and 
leafy  vegetables.  After  extraction  with  a 
water/acetonitrile  mixture  and  clean  up 
dinotefuran,  l-methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea  were 
quantified  after  HPLC  separation  by  MS/ 
MS  detection.  For  undelinted  seed,  gin 
trash,  meal,  and  hulls,  a  LOQ  of  0.05 
milligram/kilogram  (mg/kg)  and  a 
working  range  from  0.05  to  0.50  mg/kg 
were  successfully  validated  for 
dinotefuran,  l-methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
{tetrahydro-3-furylmethyl)-urea.  For 
refined  oil,  a  LOQ  of  0.01  mg/kg  and  a 
working  range  fi^m  0.01  to  0.10  mg/kg 
were  successfully  validated  for 
dinotefuran,  l-methyI-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea.  An 
HPLC  method  was  validated  for  the 
determination  of  dinotefuran,  1-methyl- 
3-(tetrahydro-3-furylmethyl)guanidine, 
and  l-methyl-3-(tetrahydro-3- 
furylmethyl)-urea,  in  lettuce.  After 
.  extraction  with  water/acetonitrile 
mixture  and  clean-up,  dinotefuran  was 
quantified  after  HPLC  separation  by 
ultraviolet  ray  (UV)  detection,  1-methyl- 
3-(tetrahydro-3-furylmethyl)guanidine, 
and  l-methyl-3-(tetrahydro-3- 
furyhnethyl)-urea  by  MSD.  A  LOQ  0.010 
mg/kg  and  a  working  range  from  0.01  to 
5.00  mg/kg  were  successfully  validated 
from  dinotefuran,  l-methyl-3- 
(tetrahydro-3-furylmethyl)guanidine, 
and  l-methyl-3-(tetrahydro-3- 
furylmethyl)-urea.  All  of  the  above 
methods  have  been  independently 
validated. 

3.  Magnitude  of  residues.  Crops  in 
residue  trials  were  treated  at  maximum 
label  rates  and  harvested  at  the  specified 
minimum  treatment  to  harvest  intervals. 
The  residue  method  for  dinotefuran,  1- 
methyl-3-(tetrahydro-3- 
furylmethyljguanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  in  all 
components  utilized  HPLC  separation 
with  MS/MS  detection. 

For  cuciu-bit  vegetables  (crop  group 
9),  residue  trials  were  conducted  for 
each  of  the  three  representative  crops, 
cucumbers,  melons,  and  squash.  The 


proposed  tolerance  in  or  on  cucurbit 
vegetables  for  combined  residues  of 
dinotefuran,  l-methyl-3-{tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  is  0.5 
ppm.  The  maximum  combined  residue 
foimd  for  the  representative  cucurbit 
vegetable  crops  was  0.44  ppm  for  a 
melon  sample. 

For  leafy  vegetables  (crop  group  4), 
residue  trials  were  conducted  for  each 
of  the  four  representative  crops,  celery, 
leaf  lettuce,  head  lettuce,  and  spinach,   ' 
at  six  locations.  The  proposed  tolerance 
in  or  on  leafy  vegetables  for  combined 
residues  of  dinotefuran,  l-methyl-3- 
(tetrahydro-3-furylmethyl)guanidine, 
and  l-methyl-3-(tetrahydro-3- 
furylmethyl)-iu«a,  is  5.0  ppm.  The 
maximum  combined  residue  found  for 
the  representative  leafy  vegetable  crops 
was  4.36  ppm  for  a  spinach  sample. 

Residue  trials  for  cotton  were 
conducted  at  13  locations  and 
undelinted  cotton  seed  samples  were 
collected  and  analyzed.  Cotton  gin 
byproducts  (gin  trash)  samples  were 
obtained  for  7  of  the  locations. 
Processing  studies  vdth  analyses  of 
cotton  seed  meal,  hulls,  and  oil  were 
performed  with  cotton  seed  harvested  at 
two  locations  that  were  both  treated 
with  5X  the  maximiun  label  rate.  The 
proposed  tolerance  for  combined 
residues  of  dinotefuran,  l-methyl-3- 
(tetrahydro-3-furylmethyl)guanidine. 
and  l-methyl-3-(tetrahydro-3- 
furylmethyl)-urea,  in  or  on  cotton  seed 
undelinted  is  0.2  ppm.  All  cotton  seed 
residue  samples  had  combined  residues 
of  less  than  0.2  ppm.  The  proposed 
tolerance  for  cotton  gin  byproducts  \s 
7.0  ppm  for  combined  residues  of 
dinotefuran  and  its  two  major 
metabolites.  The  maximum  combined 
residues  for  cotton  gin  byproducts  in 
these  trials  was  6.4  ppm.  Processing 
studies  established  that  residues  of 
dinotefuran  and  its  metabolites, 
l-methyl-3-(tetrahydro-3- 
furylmethyliguanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-iu-ea,  did  not 
concentrate  in  cotton  seed  meal,  oil,  or 
hulls.  Therefore,  tolerances  are  not 
proposed  for  these  processing  fractions. 

Residue  trials  for  grapes  were 
conducted  at  13  locations  and  2  grape 
juice  and  raisin  processing  studies  were 
performed  with  grapes  from  exaggerated 
treatment  rate  applications.  The 
proposed  tolerance  for  combined 
residues  of  dinotefuran,  l-methyl-3- 
(tetrahydro-3-furyhnethyl)guanidine, 
and  l-methyl-3-(tetrahydro-3- 
furylmethyl)-urea,  in  or  on  grapes  is  0.8 
ppm.  The  maximum  combined  residue 
for  an  individual  grape  residue  sample 
was  0.73  ppm  and  the  highest  average 
field  trial  (HAFT)  for  grapes  had 
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combined  residues  of  0.55  ppm.The 
proposed  tolerance  for  raisins  is  2.5 
ppm  for  combined  residues  of 
dinotefuran  and  its  two  major 
metabolites  based  on  the  average 
concentration  factor  of  4.0  for 
processing  grapes  to  raisins.  The  grape 
juice  processing  studies  established  an 
average  concentration  factor  of  1.3  for 
residues  of  dinotefuran  and  its 
metabolites  l-methyl-3-(tetrahydro-3- 
furylmethyljguanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  because 
the  product  of  multiplying  the  grape 
HAFT  times  the  average  concentration 
factor  for  processing  grapes  into  juice  is 
less  than  the  proposed  grape  tolerance, 
a  separate  tolerance  is  not  proposed  for 
grape  juice. 

For  potatoes,  residue  trials  were 
performed  at  1 7  locations  and  2  studies 
processing  potatoes  into  chips,  granules, 
and  wet  peel  were  performed  with 
potatoes  that  were  treated  with 
exaggerated  application  rates.  The 
proposed  tolerance  for  combined 
residues  of  dinotefuran  and  its 
metabolites  l-methyl-3-(tetrahydro-3- 
furylmethyllguanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  on 
potatoes  is  0.05  ppm.  The  maximum 
combined  residues  found  on  potatoes 
were  less  than  0.05  ppm  with  maximum 
residues  of  dinotefuran  less  than  0.03 
ppm.  The  HAFT  result  was  0.04  ppm  of 
combined  residues.  The 'average 
concentration  factors  for  processing 
potatoes  into  chips,  granules,  and  wet 
peel  were  2.2,  3.65,  and  less  than  1 
respectively.  No  separate  tolerance  is 
proposed  for  wet  peel.  Based  on  the 
average  concentration  factors  and  the 
HAFT,  tolerances  for  combined  residues 
of  dinotefuran,  l-methyl-3-(tetrahydro- 
3-furylmethyl)guanidine,  and  1-methyl- 
3-(tetrahydro-3-furylmethyl)-urea,  are 
proposed  for  potato  chips  at  0.1  ppm 
and  for  potato  granules  at  0.15  ppm. 

For  fruiting  vegetables  (crop  group  8) 
residue  trials  were  conducted  for  the 
three  representative  commodities, 
tomatoes,  bell  pepper,  and  non-bell 
pepper.  The  proposed  tolerance  for 
combined  residues  of  dinotefuran,  1- 
methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  in  or  on 
fruiting  vegetables  is  0.7  ppm.  The 
maximum  combined  residue  for  the 
representative  fruiting  vegetables  was 
0.58  ppm  on  peppers.  The  HAFT  result 
for  combined  residues  on  tomatoes  was 
0.20  ppm.  Three  studies  for  processing 
tomatoes  into  tomato  puree  and  tomato 
paste  were  performed  with  tomatoes 
that  were  treated  at  exaggerated 
application  rates.  The  average 
concentration  factors  determined  in 
these  studies  were  1.8  for  processing 


tomatoes  into  pu^ee  and  4.8  for 
processing  tomatoes  into  paste.  Since 
the  product  of  the  average  concentration 
factor  for  puree  and  the  HAFT  for 
tomatoes  is  less  than  the  proposed 
tolerance  for  fruiting  vegetables,  no 
separate  tolerance  is  proposed  for 
tomato  puree.  A  combined  tolerance  of 
1.0  ppm  is  proposed  for  tomato  paste, 
based  on  the  average  concentration 
factor  for  processing  of  4.8  and  the 
HAFT  of  0.20  ppm  for  tomatoes. 

For  vegetables,  brassica  head,  and 
stem  crop  subgroup  (crop  subgroup  5- 
A),  residue  trials  were  conducted  with 
three  representative  crops,  broccoli, 
cauliflower,  and  cabbage.  The  proposed 
tolerance  for  combined  residues  of 
dinotefuran,  l-methyI-3-(tetrahydro-3- 
furylmethyllguanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  1- 
methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  on  stem 
and  head  brassica  vegetables  is  1.4  ppm. 
The  maximum  combined  residue  in 
field  trials  was  1.25  ppm  on  broccoli. 

Metabolism  studies  in  livestock  and 
poultry  (nature  of  residue  studies  with 
goats  and  hens),  established  that 
dinotefuran  was  rapidly  metabolized 
and  excreted  and  that  there  was  very 
little  transmittal  of  residues  of 
dinotefuran  and  its  metabolites  to  meat, 
milk,  or  eggs.  For  goats  fed  10  ppm  of 
radiolabeled  dinotefuran,  the  total 
radioactive  residues  (TRR)  in  meat  and 
milk  were  less  than  0.05  ppm. 

The  maximum  livestock  dietary 
burden  from  feeding  cotton 
commodities  and  potatoes  (which  all 
contain  residues  at  the  proposed 
tolerance  levels)  was  1.9  ppm  for  beef 
cattle  and  1.9  ppm  for  dairy  cattle.  To 
provide  for  the  possible  trcmsmittal  of 
the  residues  of  dinotefuran  and  its 
metabolites,  l-methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  in 
cattle  and  other  livestock,  tolerances  are 
proposed  for  combined  residues  of 
dinotefuran,  l-methyl-3-(tetrahydro-3- 
furylmethyllguanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  in  milk 
at  0.05  ppm,  in  m^at  (from  cattle,  goats, 
hogs,  horses,  and  sheep)  at  0.05  ppm 
and  in  meat  byprodiicts,  including  fat, 
liver,  and  kidney,  (from  cattle,  goats, 
hogs,  horses,  and  sheep)  at  0.05  ppm. 
These  proposed  tolerances  are  based  on 
the  results  of  a  cow  feeding  study  where 
dairy  cows  received  dosages  of 
combined  residues  of  dinotefuran  and 
its  metabolites  and  l-methyl-3- 
{tetrahydro-3-furylmethyl)-m-ea, 
representing  5ppm  (IX),  15  ppm  (3X), 
and  50  ppm  (lOX)  in  the  daily  diet.  The 
dosages  contained  dinotefuran,  1- 
methyl-3-(tetrahydro-3- 


furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  in  a 
3:1:1  ratio,  thus,  the  5  ppm  level 
contained  3  ppm  of  dinotefuran,  1  ppm 
of  l-methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  1  ppm  of  1- 
methyl-3-(tetrahydro-3-furylmethyl)- 
urea.  The  dosing  period  was  29  to  30 
days,  whole  milk,  skim  milk,  and  cream 
were  analyzed  through  the  collection 
period  and  meat,  fat,  and  edible  tissues 
were  analyzed  at  conclusion  of  the 
dosing  period. 

There  were  only  low  levels  of 
residues  transmitted  to  milk,  meat,  fat, 
and  edible  tissues  in  the  study.  No 
dinotefuran  residues  (<0.G1  ppm)  were 
measured  in  milk  from  5  ppm  dosage 
cows.  Maximum  residues  of  dinotefuran 
in  milk  were  0.012  ppm  in  the  3X  level 
cows  and  0.032  ppm  in  the  lOX  level 
cows.  No  detectable  residues  of  parent 
dinotefuran  were  found  in  muscle,  fat, 
or  edible  tissues  from  cows  at  any 
dosage  level.  Milk,  muscle,  fat,  and 
edible  tissues  were  also  analyzed  for  1- 
methyl-3-(tetrahydro-3- 
furylmethyllguanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea,  the  two 
dinotefuran  metabolites  included  in  the 
combined  residues  in  the  proposed 
tolerance  expression.  Transmittal  of 
quantifiable  residues  of  l-methyl-3- 
(tetrahydro-3-furylmethyl)guanidine 
was  found  at  the  IX  dosage  level  with 
maximum  residues  of  0.013  ppm  of  1- 
methyl-3-(tetrahydro-3- 
furylmethyl)guanidine  in  milk  and  at 
the  lOX  level  with  0.011  ppm  of  1-  i 

methyl-3-(tetrahydro-3- 
furylmethyl)guanidine  in  milk  and  0.02 
ppm  of  l-methyl-3-(tetrahydro-3- 
furylmethyOguanidine  in  muscle,  liver, 
and  kidney.  Quantifiable  residues  of  1- 
methyl-3-(tetrahydro-3-furylmethyl)- 
urea  were  found  in  the  IX  dosage  level, 
with  l-methyl-3-(tetrahydro-3- 
furylmethyl)-urea  residues  up  to  0.02 
ppm  in  whole  milk  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea  residues 
of  0.011  to  0.012  in  muscle,  liver,  and 
kidney.  The  l-methyl-3-(tetrahydro-3- 
furylmethyl)-urea  residues  increased 
proportional  to  dosage  with  the  lOX 
level  having  l-methyl-3-(tetrahydro-3- 
furylmethyl)-urea  residues  of  up  to  0.24 
ppm  in  milk,  0.13  ppm  in  muscle,  0.07 
ppm  in  fat,  0.12  ppm  in  liver,  and  0.18 
ppm  in  kidney.  In  the  cow  feeding  study 
at  the  IX  dosage  level  comprising 
combined  residues  of  dinotefuran,  1- 
methyl-3-(tetrahydro-3- 
furylmethyl)guanidine,  and  l-methyl-3- 
(tetrahydro-3-furylmethyl)-urea  of  5 
ppm  of  diet,  the  total  combined  residues 
for  milk,  muscle,  fat,  liver,  and  kidney 
were  each  less  than  0.05  ppm.  Since  the 
maximum  theoretical  combined 
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residues  from  the  proposed  uses  of 
dinotefuran  on  cotton  and  potatoes 
would  be  1.9  ppm,  for  dairy  and  beef 
cattle,  the  proposed  tolerances  in  milk, 
meat,  and  meat  byproducts,  would  be 
sufficient  to  provide  for  potential 
transmittal  of  residues  from  livestock 
diets  containing  residues  of  dinotefuran 
and  its  metabolites. 

The  maximum  theoretical  poultry 
dietary  burden  from  feeding  cotton 
commodities  containing  residues  of 
dinotefuran  and  its  metabolites  at  the 
proposed  tolerance  levels  was 
calculated  to  be  0.09  ppm.  Since  the 
TRR  in  meat  and  eggs  from  hens  fed  10 
ppm  of  radiolabeled  dinotefuran  in  the 
poultry  metabolism  study  was  less  than 
0.05  ppm  it  can  be  concluded  that  there 
is  no  reasonable  expectation  of 
transmittal  of  finite  residues  of 
dinotefuran  and  its  metabolites  to  meat 
and  eggs,  for  poultry  fed  cotton 
commodities  treated  with  dinotefuran. 
Therefore  no  tolerances  are  proposed  for 
combined  residues  of  dinotefuran  and 
its  metabolites  in  poultry  or  eggs. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Dinotefuran  has  low 
acute  oral,  dermal,  and  inhalation 
toxicity.  The  oral  lethal  dose  (LDJso  in 
rats  is  2,450  mg/kg,  the  dermal  LD50  is 
>2,000  mg/kg  and  the  inhalation  4-hour 
lethal  concentration  KXIlso  is  >4.09 
milligrams/Liter  (mg/L)  air.  Dinotefuran 
is  not  a  skin  sensitizer  in  guinea  pigs, 
but  is  slighdy  irritating  to  the  skin  and 
eyes  of  rabbits.  End-use  formulations  of 
■dinotefuran  have  similar  low  acute 
toxicity  profiles. 

2.  Genofoxic/ty.  Dinotefuran  and  its 
.  metabolites  do  not  induce  gene 

mutations  in  bacterial  and  mammalian 
celk,  chromosome  aberrations  in 
mammalian  cells  or  deoxyribonucleic 
acid  (DNA)  damage  in  bacterial  cells  in 
in  vitro  test  systems.  Similarly,  it  does 
not  exhibit  a  clastogenic  effect  in  vivo  in 
the  mouse  micronucleus  test.  Therefore, 
there  is  no  evidence  to  suggest  a 
genotoxic  hazard  at  any  of  the  three 
main  levels  of  genetic  organization. 

3.  Reproductive  and  developmental 
toxicity.  In  rat  and  rabbit  developmental 
toxicity  studies  with  dinotefuran,  there 
was  no  evidence  of  teratogenicity  or 
other  embryotoxic  effects  at  the  highest 
dose  levels,  although  maternal  toxicity 
was  evident.  There  were  no  treatment- 
related  effects  on  litter  parameters  at 
any  dose  level  in  either  species.  In  rats, 
1,000  mg/kg  produced  decreased  food 
consumption,  body  weight  gain,  and 
increased  water  intake.  In  rabbits,  300 
mg/kg  produced  hypoactivity,  prpne 
position,  panting,  flushing  of  the  nose 
and  ears,  tremors,  reduced  weight  gain, 
food  consumption,  and  water  intake. 


Necropsy  revealed  pale  brown 
discoloration  of  liver  and  gray/white 
plaques  in  the  stomach  at  125  and  300 
mg/kg.  The  no  adverse  effect  level 
(NOAEL)  values  in  maternal  rats  and 
rabbits  were  300  and  52  mg/kg/day, 
respectively.  The  NOAEL  values  in  rats 
and  rabbits  for  embryonic  development 
and  teratogenicity  were  the  highest  dose 
levels  administered,  1,000  and  300  mg/ 
kg/day.  respectively.  In  a  2-generation 
study,  parental  animals  of  both  sexes 
and  both  generations  showed  reduced 
body  weight  gain  and  food  consumption 
at  the  highest  dose  level  evaluated 
(10,000  ppm),  but  there  was  no  effect  of 
treatment  at  any  dose  level  in  either 
generation  on  reproductive  performance 
indicators.  There  were  no  treatment- 
related  effects  at  any  dose  level  on  the 
histopathological  appearance  of  the 
reproductive  organs  of  either  sex. 
Similarly,  there  were  no  effects  at  any 
dose  level  in  either  generation  on 
quantitative  ovarian  histopathology  or 
on  sperm  counts,  motility  and 
morphology.  Reduced  spleen  weight  in 
probit  dose  extrapolation  model  (P) 
generation  animals  and  reduced  thyroid 
weight  in  Fl  generation  parental 
females  were  apparent  at  10,000  ppm. 
Fl  pup  behavioral  and  sexual 
development  was  unaffected  by 
treatment  at  all  dose  levels  but  pup 
weight  gain  during  lactation  was 
reduced  at  10,000  ppm  in  both 
generations.  Furthermore,  the  spleen 
weight  of  Fl  generation  progeny  was 
reduced  at  10,000  ppm.  Based  on 
reduced  weight  gain  and  food 
consumption  in  parental  animals  at 
10,000  ppm  and  reduced  pre- weaning 
weight  gain  in  the  offspring,  the  NOAEL 
value  for  parental  animals  and  offspring 
is  241  mg/kg. 

4.  Subchronic  toxicity.  Dinotefuran 
was  evaluated  in  k  13-week  oral  (diet) 
toxicity  studies  in  rats,  mice,  and  dogs. 
No  specific  target  organs  were  identified 
in  any  species.  In  the  rat  study,  a 
NOAEL  of  500  ppm  (34/38  mg/kg/day 
for  males  and  females)  was  established, 
based  on  minimal  growrth  retardation  in 
females  and  adrenal  cortical  vacuolation 
in  males.  A  NOAEL  was  established  at 
5,000  ppm  (336/384  mg/kg/day  for 
males/females)  based  on  marked  growth 
retardation  at  25,000  ppm  (adrenal 
cortical  vacuolation  not  adverse).  In  the 
mouse  study,  a  NOAEL  of  25,000  ppm 
(4,442/5,414  mg/kg/day  for  males/ 
females)  was  established  based  on 
growth  retardation  at  50,000  ppm.  In  the 
dog  study,  a  NOAEL  of  8,000  ppm  (307/ 
323  mg/kg/day  in  males/females)  was 
established  based  on  growth  retardation. 
Dinotefuran  was  also  evaluated  for 
dermal  and  inhalation  toxicity  for  4 


weeks  in  rats.  Daily  inhalation  exposure 
of  rats  for  6  hours/day  for  4  weeks  did 
not  elicit  toxicologically  significant 
effects  at  any  exposure  concentration  up 
to  and  including  the  highest  technically 
achievable  concentration  (2.08  mg/L) 
with  a  low  mass  median  aerodynamic 
diameter)  {MMAD<±GSM  of  2.03 
^m±3.60.  Dinotefuran  was  well  tolerated 
and  there  were  no  treatment-related 
effects  on  clinical  condition, 
hematology',  and  clinical  chemistry 
profiles,  organ  weights,  macroscopic, 
and  microscopic  pathology.  Dermal 
application  for  4  weeks  at  dose  levels  up 
to  1.000  mg/kg/day  did  not  elicit  any 
local  or  systemic  effects  on  any  of  the 
parameters  examined.  Therefore,  no 
target  organs  were  identified  in  the  rat 
either  by  dermal  or  inhalation  exposure. 
5.  Neurotoxicity.  Dinotefuran  cBd  not 
produce  any  functional  or 
histomorphological  evidence  of 
neurotoxicity  in  acute  (gavage)  and  13- 
week  (dietary)  neurotoxicity  studies  in 
rats.  The  NOAEL  for  tieurotoxicity  in 
the  acute  study  was  1,500  mg/kg,  the 
highest  dose  level  administered.  The 
NOAEL  for  neurotoxicity  in  the  13- 
week  dietary  study  was  50,000  ppm 
(3.413/3,806  mg/kg/day  for  males  and 
females).  The  NOAEL  for  all  effects  in- 
this  study  was  5,000  ppm  (327/400  mg/ 
kg/day  for  males  and  females)  based  on 
reduced  body  weight  gain  and  food 
consumption. 

6.  Chronic  toxicity.  Chronic  toxicity 
studies  with  dinotefuran  have  been 
conducted  in  rats,  mice,  and  dogs.  In 
common  vdth  the  subchronic  studies  in 
these  species,  no  specific  target  organs 
could  be  identified.  In  the  52-week  dog 
study,  a  NOAEL  of  559/512  mg.'l^day 
for  males/females  was  established  based 
on  decreased  weight  gain  in  both  sexes 
and  decreased  food  consumption  in 
females.  In  the  78-week  mouse  study,  a 
NOAEL  of  345/441  mg/kg/day  for 
males/females  was  established,  based  on 
■  decreased  weight  gain  and  a  decrease  in 
circulating  platelet  counts.  In  the  104- 
week  rat  study,  a  NOAEL  of  991/127 
mg/kg/day  for  males/females  was 
established.  This  was  based  on  a 
decrease  in  weight  gain  in  females. 

7.  Carcinogenicity.  The  carcinogenic 
potential  of  dinotefuran  has  been 
evaluated  in  rats  and  mice.  Siuvival 
incidences  in  the  oncogenicity  studies 
were  unaffected  by  treatment  at  all  dose 
levds.  There  were  no  treatment-related 
effects  on  the  natiu-e  and  incidence  of 
neoplastic  and  adverse  non-neoplastic 
histomorphological  findings  in  either 
species  at  any  dose  level.  Therefore,  the 
NOAEL  values  for  all  effects,  991/127 
mg/kg/day  (male/female  rats)  and  345/ 
441  mg/kg/day  (male/female  mice)  are 
based  on  reduced  weight  gain,  and  also 
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on  reduced  numbers  of  platelets  in 
mice. 

8.  Animal  metabolism.  In  the.  rat, 
dinotefuran  is  rapidly  and  almost 
completely  absorbed  from  the 
gastrointestinal  tract  into  the  general 
circulation,  and  is  widely  distributed 
throughout  the  tissues  and  fluids  of  the 
body.  Elimination  is  rapid, 
predominantly  by  urinary  excretion  and 
almost  complete  within  7  days  of 
administration.  There  is  no  evidence  for 
tissue  acciunulation.  Dinotefuran  is 
rapidly  transferred  to  maternal  milk  and 
widely  distributed  into  fetal  tissues  but 
rapidly  eliminated  from  them.  More 
than  90%  of  orally  and  intravenously 
administered  dinotefuran  is  eliminated 
as  unchanged  parent  molecide,  which  is 
also  the  major  radioactive  component  in 
plasma,  milk,  bile,  and  most  tissues. 
The  major  route  of  metabolism  is  an 
initial  enzymatic  hydroxylation  of  the 
tetrahydrofuran  ring  totorm  isomers  of 
6-hydroxy-5-(2-hydroxyethyl)-l-methyl- 
l,3-diazinane-2-ylidine-N-nitroamine, 
followed  by  further  oxidation,  reduction 
and  acetylation  of  6-hydroxy-5-(2- 

"hydroxyethyl)-l-methyl-l,3-diazinane- 
2-ylidine-N-nitroamine,  to  produce 
possible  isomers  of  l-methyl-2-nitro-3- 
{2-oxotetrahydro-3- 

furylraethyljguanidine,  l-[4-hydroxy;2- 
(hydroxymethyl)butyl]-3-methyl-2- 
nitroguanidine,  6-hydroxy-5-(2- 
hydroxyethyl)-l-methyl-l.  3-diazinane- 
2-ylidene-N-nitroamine  acetyl  conjugate 
and  3-hydrox3nmethyl-4-  (3-methyl-2- 
nitroguanidine)  butyric  acid.  Several 
minor  pathways  of  metabolism  of 
dinotefuran  were  identified  in  animals. 
The  absorption,  distribution, 
metabolism  and  elimination  of 
dinotefuran  is  unaffected  by  sex  and 
treatment  regimen.  In  hens  and  goats, 
the  metabolite  profile  was  similar  as  in 
plant  metabolism, 

9.  Metabolite  toxicology.  The 
metabolism  profile  for  dinotefuran 
supports  the  use  of  an  analytical 
enforcement  method  that  accounts  for 
parent  dinotefuran,  and  l-methyl-3- 
(tetrahydro-3-furymethyl)guanidine  and 
l-methyl-3-(tetrahydro-3-furymethyl)- 
uiea.  Other  metabolites  are  considered 
of  equal  or  lesser  toxicity  than  parent 
compound. 

10.  Endocrine  disruption.  Dinotefuran 
does  not  belong  to  a  class  of  chemicals 
known  or  suspected  of  having  adverse 
effects  on  the  endocrine  system.  There 
is  no  evidence  that  dinotefuran  has  any 
effect  on  endocrine  function  in 
developmeptal  or  reproduction  studies. 
Furthermore,  histological  investigation 
of  endocrine  organs  in  chronic  dog,  rat, 
and  mouse  studies  did  not  indicate  that " 
the  endocrine  system  is  targeted  by 
dinotefuran. 


C.  Aggregate  Exposure 

1.  Dietary  exposure.  Chronic  dietary 
exposure  assessments  were  conducted 
using  a  Tier  I  approach.  This  Tier  I 
assessment  incorporated  tolerance  level 
residues  and  100%  crop-treated  in  the 
EXP  estimated  dietary  intake  trends 
evaluation  system  {E5Q'edite''"M  system. 
Version  4.1).  EXPedite^M  utilized  the 
food  consumption  data  derived  from  the 
1994-1996  U.S.  Department  of 
Agriculture  (USDA)  Continuing  Surveys 
of  Food  Intake  by  Individuals  (CSFII) 
with  the  1998  supplemental  children's 
survey.  The  resulting  exposures  were 
compared  to  a  RfD  of  1.27  mg/kg/day, 
which  was  based  on  the  female  NOAEL 
of  127  mg/kg/day  from  the  104- week  rat 
study  and  a  100-fold  uncertainty  factor. 
Chronic  dietary  exposure  estimates  for 
the  overall  U.S.  population  and  25 
population  subgroups  are  well  below 
the  chronic  RfD.  Results  of  these 
analyses  are  summarized  below. 

Table  1  .—Chronic  Dietary  Risk 
(DEEMTM)  Analysis  of  Dinotefuran 


Population 
Subgroup 

Mg/KgBwt/ 
Day 

%RfD 

U.S.  population 

0.004109 

0.32% 

All  infants  (<1- 
year  old) 

0.002815 

0.22% 

Non-nursing 
infants 

0.003438 

0.27% 

Children  (1  to 
6) 

0.007247 

0.57% 

Children  (7  to 
12) 

0.004348 

0.34% 

Females  (13  to 
50) 

0.003350 

0.26% 

Males  13rf 
years 

0.003173 

0.25% 

There  are  no  acute  toxicity  concerns 
with  dinotefuran  as  there  is  no 
toxicological  endpoint  attributable  to  a 
single  exposure  in  the  dinotefuran 
toxicology  data  base,  including  the  rat 
and  rabbit  developmental  studies. 
Therefore,  only  chronic  dietary 
exposures  have  been  assessed. 

2.  Non-dietary  exposure.  Mitsui  also 
requests  registrations  for  the  use  of 
dinotefuran  on  cats,  turf,  ornamentals, 
indoor  loggers,  and  ready  to  use  sprays. 
Mitsui  has  considered  potential  non- 
dietary  and  aggregate  (non-dietary  + 
dietary)  exposures  to  adults,  adult 
females,  and  toddlers  (1  to  3  years  of 
age)  for  these  uses. 

Applicator  and  post-application 
exposures  can  result  from  dermal  and 
inhalation  routes  for  both  adults  and 


toddlers.  Additionally,  toddlers  can  be 
exposed  through  the  post-application 
incidental  ingestion  route  via  hand-to- 
mouth  behavior.  Based  on  the  label 
instructions  and  typical  use  patterns  of 
these  product  types,  only  short-term  and 
intermediate-term  exposiu-e  scenarios 
should  be  considered  for  dinotefiuan 
products.  However,  since  there  are  no 
toxicological  endpoints  attributable  to  a 
single  or  possible  multiple  exposures  in 
a  very  short  duration,  as  in  a  short-term 
scenario,  only  the  intermediate-term 
exposure  scenario  has  been  evaluated 
for  this  docmnent. 

Dermal  exposures  for  applicator  and 
post-application  activities  were  not 
assessed  because  the  very  high  dermal 
NOAEL  (>1,000  mg/kg/day)  for 
dinotefuran  indicates  that  dermal 
exposures  are  not  of  concern.  Short-term 
oral  (e.g.,  incidental  ingestion) 
exposures  for  toddlers,  as  mentioned 
above,  were  not  assessed  because  there 
are  no  toxicological  endpoints 
attributable  to  a  single  exposure  or 
multiple  exposures  during  a  very  short- 
term  time  frame  in  the  dinotefuran 
toxicology  data  base.  Since  the  oral 
endpoint  is  used  to  calculate  inhalation 
risks,  short-term  inhalation  exposures 
for  toddlers  and  adults  were  also  not 
evaluated  since  there  is  no  toxicological 
endpoint  attributable  to  a  short-term 
endpoint.  Intermediate-term  inhalation 
exposures  for  applicator  and  post- 
application  activities  also  were  not 
assessed  because  the  very  high 
inhalation  NOAEL  (>7,000  mg/kg/day) 
for  dinotefuran  indicates  that  inhalation 
exposiues  are  not  of  concern.  Therefore, 
only  intermediate-term  oral  (incidental 
ingestion)  exposures  for  toddlers  were 
assessed.  These  exposures  were 
assessed  for  each  individual  dinotefuran 
product,  as  well  as  for  the  aggregation 
of  all  products.  In  the  aggregate 
assessment,  it  was  assiuned  that  the 
toddlers  would  be  exposed  to  residues 
resulting  from  the  agricultural  uses 
(chronic  dietary),  all  within  1-day. 

These  non-dietary  assessments  were 
conducted  using  equations  and  default 
parameters  from  EPA's  Residential 
Standard  Operation  Procedures  (SOPs) 
(EPA,  1997  and  2001)  and  maximiun 
application  rates.  Although  these 
exposures  are  based  on  the 
intermediate-term  time  frame,  the 
residue  on  the  day  of  application  was 
used  in  the  SOP  equations  in  order  to 
maintain  an  extra  level  of  conservatism. 
This  assumption  implies  that  the 
toddlers  are  exposed  to  residue  levels, 
which  are  equivalent  to  levels  resulting 
on  the  day  of  application,  every  day 
over  an  intermediate-term  time  frame. 
The  resulting  oral  and  aggregate 
exposures  were  compared  to  the  NOAEL 
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of  307  mg/kg/day  observed  in  the  13- 
week  dog  study.  These  risk  estimates 
(margin  of  exposures  (MOE))  for 


toddlers  (1  to  3  years  of  age)  are 
summarized  below.  From  the  results 
below,  Mitsui  concludes  there  is 


Exposure  Routes 


Table  2.— Intermediate-Term  Aggregate  MOEs 


reasonable  certainty  of  no  harm 
associated  with  the  aggregate  (dietary  + 
non-dietary)  exposure  to  dinotefuran. 


Toddlers  (1  to  3  years 
old) 

Dietary 


Incidental  Ingestion 


Total 


Dietary 


184,163 


NA 


RTU  Spray 


NA 


23,356 


Fogger 


NA 


11,431 


Turf 


NA 


80.050 


Cat 


NA 


1,850 


Aggregate 


184,163 


1.410 


1,410 


^  Drinking  water  exposure.  EPA  uses 
the  drinking  water  level  of  comparison 
(DWLOC)  as  a  theoretical  upper  limit  on 
a  pesticide's  concentration  in  drinking 
water  when  considering  total  aggregate 
exposure  to  a  pesticide  in  food,  drinking 
water,  and  residential  uses.  DWLOCs 
are  not  regulatory  standards  for  drinking 
water;  however,  EPA  uses  DWLOCs  in 
the  risk  assessment  process  as  a 
sunogate  measure  of  potential  exposure 
from  drinking  water,  hi  the  absence  of 
monitoring  data  for  pesticides,  it  is  used 
as  a  point  of  comparison  against 


conservative  model  estimates  of  a 
pesticides  concentration  in  water. 

An  estimate  of  the  drinking  water 
environmental  concentration  (DWEC)  in 
ground  water  and  surface  water  for 
dinotefuran  has  been  made  for  this 
notice  of  filing.  The  DWEC  of 
dinotefuran  in  ground  water  was 
estimated  to  be  0.94  part  per  bilUon 
(ppb)  using  screening  concentration  in 
ground  water  (SCI-GROW)  (the 
screening  model  for  ground  water),  and 
the  DWEC  for  surface  water  was 
estimated  to  be  6.24  ppb  (for  chronic 
and  intermediate-term  aggregate 


Table  3.— Chronic  Aggregate  Drinking  Water  Assessment 


assessments)  using  FQPA  Index 
Reservoir  Screening  Tool  (FIRST). 

To  calculate  the  DWLOC  for  chronic 
aggregate  exposure  relative  to  a  chronic 
toxicity  endpoint,  the  chronic  dietary 
food  exposure  from  EXPedite^M,  as 
addressed  above,  was  subtracted  from 
the  reference  dose  (RfD)  to  obtain  the 
acceptable  chronic  exposiue  to 
dinotefuran  in  drinking  water. 
DWLOCs,  as  presented  below,  were  then 
calculated  using  default  body  weights 
and  drinking  water  consumption 
figures. 


Population  Subgroup 


U.S.  population 


All  Infants  (<1 -year  old) 


Non-nursing  infants 


Children  (1  to  6) 


Dfetary  Mg/Kg 
Bwt/Day 


0.004109 


0.002815 


0.003438 


Maximum  Water 

Exposure  Mg/Kg 

Bwt/Day 


1.265891 


1.267185 


1.266562 


0.007247 


Children  (7  to  12) 


Females  (13  to  50) 


Males  (13-1-  years) 


0.004348 


0.003350 


0.003173 


KgBwt 


70 


10 


10 


1.262753 


1.265652 


1.266650 


1.266827 


Chronic  RfD  used  in  assessments  -  1.27  mg/kg  bwt/day   • 


20 


SCI-GROW 

(ppb) 


FIRST  (ppb) 


0.94 


0.94 


0.94 


40 


60 


0.94 


0.94 


6.24 


6.24 


6.24 


6.24 


DWLOC  (ppb) 


44.306 


12,672 


12,666 


25,255 


6.24 


0.94 


70 


0.94 


6.24 


6.24 


50,626 


38.000 


44.339 


The  estimated  average  concentration 
of  dinotefuran  in  surface  water  is  6.24 
ppb.  This  value  is  less  than  the  lowest 
DWLDC  for  dinotefuran  as  a 
contribution  to  chronic  aggregate 
exposure  (12,666  ppb  for  non-nursing 
infants,  the  most  highly  exposed 
population  group  for  the  chronic 
scenario).  Therefore,  taking  into  account 
the  proposed  uses,  it  can  be  concluded 


with  reasonable  certainty  that  residues 
of  dinotefuran  in  food  and  drinking 
water  will  not  result  in  unacceptable 
levels  of  human  health  risk. 

To  calculate  the  DWLOC  for  the 
intermediate-term  aggregate  exposure 
relative  to  a  sub-chronic  toxicity 
endpoint,  the  chronic  dietary  food 
exposure  from  EXPedite^M  plus  the 
intermediate-term  non-dietary 


exposiu^s  were  subtracted  from  the 
NOAEL,  divided  by  the  target  MOE 
(100),  to  obtain  the  acceptable 
intermediate-term  exposure  to 
dinotefuran  in  drinking  water. 
DWLOCs,  as  presented  below,  were  then 
calculated  using  default  body  weights 
and  drinking  water  consumption 
figures. 
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Table  4.— Intermediate-term  Aggregate  Drinking  Water  Assessment 

Population  Subgroup 

NOAEL/MOE  Mg/ 
Kg/Day 

Aggregate  Ex- 
posure Mg/ 
Kg/Day 

Maximum 

Water  Exposure 

mg/kg/day 

sci-grow 

(PPb) 

FIRST  (ppb) 

DWLOC  (ppb) 

Toddlers  (1  to  3)^ 

0.307 

0.217 

2.852 

0.94 

6.24 

42.785 

Assume  70kg  bodyweight 


The  estimated  average  concentration 
of  dinotefuran  in  surface  water  is  6.24 
ppb.  This  value  is  less  than  the  DWLOC 
for  dinotefuran  as  a  contribution  to 
intermediate-term  aggregate  exposure 
(42,785  ppb).  Therefore,  taking  into 
account  the  proposed  uses,  it  can  be 
concluded  with  reasonable  certainty 
that  residues  of  dinotefuran  in 
residential  environments  and  in  food 
and  drinking  water  will  not  result  in 
luiacceptable  levels  of  himian  health 
risk. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
dinotefuran  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
has  also  been  considered.  Dinotefuran 
belongs  to  a  pesticide  chemical  class 
known  as  the  neonicotinoids  and 
subclass  nitrogu^adines.  There  is  no 
reliable  information  to  indicate  that 
toxic  effects  produced  by  dinotefuran 
would  be  cumulative  with  those  of  any 
other  chemical  including  another 
pesticide.  Therefore.  Mitsui  believes  it 
is  appropriate  to  consider  only  the 
potential  risks  of  dinotefuran  in  an 
aggregate  risk  assessment. 

E.  Safety  Determinations 

1.  U.S.  population.  Using  the  chronic 
exposure  assumptions  and  the  proposed 
RfD  described  above,  the  dietary 
exposure  to  dinotefdran  for  the  U.S. 
population  (48  states,  all  seasons)  was 
calculated  to  be  0.32%  of  the  RfD  of 
1.27  mg/kg/day.  The  resulting  DWLOC. 
44,306  ppb,  is  much  greater  than  the 
estimated  average  concentration  of 
dinotefuran  in  surface  water.  6.24  ppb. 
Therefore,  taking  into  account  the 
proposed  uses,  it  can  be  concluded  with 
reasonable  certaintythat  residues  of 
dinotefuran  in  residential  environments 
and  in  food  and  drinking  water  will  not 
result  in  unacceptable  levels  of  human 
health  risk. 

2.  Infants  and  children.  FFDCA 
section  407  provides  that  EPA  shall 
apply  an  additional  safety  factor  for 
infants  and  children  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base.  Only 
when  there  is  no  indication  of  increased 
sensitivity  of  infants  and  children  and 
when  the  data  base  is  complete,  may  the 
extra  safety  factor  be  removed.  In  the 


case  of  dinotefuran,  the  toxicology  data 
base  is  complete.  There  is  no  indication 
of  increased  sensitivity  in  the  data  base 
overall,  and  specifically,  there  \s  no 
indication  of  increased  sensitivity  in  the 
developmental  and  multi-generation 
reproductive  toxicity  studies.  Therefore, 
Mitsui  concludes  that  there  is  no  need 
for  an  additional  safety  factor;  the  RfD 
of  1.27  mg/kg/day  and  sub-chronic 
NOAEL  of  307  mg/kg/day  are  protective 
of  infants  and  children. 

Using  the  chronic  exposure 
assumptions  and  the  proposed  RfD 
described  above,  the  dietary  exposiu-e  to 
dinotefuran  for  infants  and  children  (1 
to  6  years)  was  calculated  to  be  0.57% 
of  the  reference  dose  of  1.27  mg/kg  bv»rt/ 
day.  The  resulting  DWLOC  for  non- 
nursing  infants,  12,666  ppb,  is  much 
greater  than  the  estimated  average 
concentration  of  dinotefuran  in  surface 
water,  6.24  ppb. 

Using  the  intermediate-term  exposure 
assumptions  and  the  proposed  NOAEL 
described  above,  the  intermediate-term 
aggregate  exposure  to  dinotefuran  for 
the  toddlers  (1  to  3  years)  resulted  in  an 
MOE  of  1,410.  The  resulting  DWLOC, 
42,785  ppb,  is  much  greater  than  the 
estimated  average  concentration  of 
dinotefuran  in  surface  water.  6.24  ppb. 
Therefore,  taking  into  account  the 
proposed  uses,  it  can  be  concluded  with 
reasonable  certainty  that  residues  of 
dinoteforan  in  residential  enviroimients 
and  in  food  and  drinking  water  will  not 
result  in  unacceptable  levels  of  human 
health  risk. 

F.  International  Tolerances 

No  codex  maximum  residue  levels 
have  been  established  for  residues  of 
dinotefuran  on  any  crops  at  this  time. 

(FR  Doc.  03-16737  Filed  7-1-03:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0226;  FRL-7315-2] 

Copper  Hydroxide;  Notice  of  Filing  of 
a  Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0226,  must  be 
received  on  or  before  August  1,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathryn  Boyle,  Registration  Division: 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6304;  e-mail  address: 
boyle.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATIONS 
\.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultin-al 
producer,  food  manufactiu«r,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particidar  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0226.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Infonnation  (CBI) 
or  other  information  whose  disclosiu-e  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facihty  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  tlirough  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,.^and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
fi-om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 


Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  pubhc  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  conunents,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  conunent,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placad  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 


C.  How  and  to  Whom  do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 


or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
.     identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
conunents.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0226.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docketSepa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0226.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  ah  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  withoutgoing 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  AttenUon:  Docket  ID 
Number  OPP-2003-0226. 
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3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0226. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  horn's  of 
operation  as  identified  in  Unit  I.B.I. 

B.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  yot  submit  to  EPA  as 
CBI  by  marking  any  part  or  aM  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBIJ.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

=1 .  Explain  yoiu-  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  niunber 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultiu-al  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  23,  2003. 
Debra  Edwards, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  summary  may  have  been  edited  by 
EPA  if  the  terminology  used  was 
unclear,  the  sunmiary  contained 
extraneous  material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

Syngenta  Crop  Protection 

PP2E6471 

EPA  has  received  a  pesticide  petition 
(PP  2E6471)  fi-om  Syngenta  Crop 
Protection,  P.O.  Box  18300,  Greensboro, 
North  Carolina,  27419-8300  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
copper  (II)  hydroxide  in  or  on  raw 
agricultural  commodities.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 


submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Copper 
hydroxide  is  exempt  from  the 
requirement  of  a  tolerance  (40  CFR 
180.1021(b))  for  use  as  a  broad-spectrum 
foliar  fungicide  on  growing  crops.  It  is 
used  at  application  rates  greater  than  an 
order  of  magnitude  higher  than  the 
proposed  use  as  a  formulation  inert.  As 
such,  the  metabolism  and  magnitude  of 
the  residue  is  well  imderstood  at 
application  rates  much  higher  than  in 
the  current  petition. 

2.  Analytical  method.  Copper  ions  are 
released  from  copper  hydroxide  by 
solubilization  in  the  presence  of 
moisture.  A  method  for  copper  is  listed 
in  the  January  2002  Pesticide  Analj^cal 
Voliune  II. 

3.  Magnitude  of  residues.  Copper 
hydroxide  is  exempt  from  the 
requirement  of  a  tolerance  (CFR 
180.1021(b))  for  use  as  a  broad-spectrum 
foliar  fungicide  on  growing  crops.  It  is 
used  as  a  fungicide  at  application  rates 
greater  than  an  order  of  magnitude 
higher  than  the  proposed  use  as  a 
formulation  inert.  As  such,  the ' 
metabolism  and  magnitude  of  the 
residue  is  well  understood  at 
application  rates  much  higher  than  in 
the  current  petition.  Copper  is  naturally 
foimd  at  significant  levels  in  many 
different  types  of  foods. 

B.  Toxicological  Profile 

Copper  hydroxide  is  a  versatile  and 
safe  material  which  is  used  almost 
everywhere  where  copper  is  needed  in 
chemistry.  Copper  hydroxide  is  used 
directly  in  the  planting  and  ceramics 
industry,  and  in  agriculture  as  a 
fungicide  and  bactericide.  It  is  widely 
used  as  a  manufacturing  intermediate  in 
numerous  applications,  for  example  to 
make  copper  compounds,  for  the 
production  of  pigments  containing  ■ 
copper,  in  the  manufacture  of  copper 
fibers,  in  galvanizing,  metallurgy, 
pyrotechnics,  and  electronics,  to  name 
just  a  few  applications.  Copper  ions  are 
released  from  copper  hydroxide  by 
solubilization  in  the  presence  of 
moisture.  Copper  is  ubiquitous  in  natiu-e 
and  is  a  necessary  nutritional  element 
for  both  animals  (including  humans), 
and  plants.  Copper  is  found  naturally  in 
the  food  we  eat,  in  soils,  in  the  water  we 
drink,  in  the  air  we  breathe  and  in  our 
bodies.  It  is,  one  of  26  elements  found 
essential  to  life.  The  copper  ion  is 
present  in  the  adult  human  body  at 
levels  of  70-150  milligrams  (mg). 
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Due  to  its  being  used  in  small 
percentages  in  the  proposed 
formulations,  oral  ingestion  of 
quantifiable  amounts  of  copper  will  not 
result  from  use  of  copper  hydroxide  as 
an  inert.  Copper  compounds  are 
irritating  to  the  gastric  mucosa. 
Ingestion  of  large  amounts  of  copper 
results  in  prompt  emesis.  This 
protective  reflex  reduces  the  amount  of 
copper  ion  available  for  absorption  into 
the  human  body.  Additionally,  at  high 
levels  humans  are  also  sensitive  to  the 
taste  of  copper.  Because  of  this 
organoleptic  property,  oral  ingestion 
would  also  serve  to  limiit  high  doses. 
Only  a  small  percentage  of  ingested 
copper  is  absorbed,  and  most  of  the 
absorbed  copper  is  excreted.  The  copper 
ion  occurs  naturally  in  many  foods  and 
the  metabolism  of  copper  is  well 
understood.  There  are  several  factors 
unique  to  copper  which  indicate  that 
additional  studies  are  not  needed  to 
regulate  copper  hydroxide  as  an  inert  in 
pesticide  formulations.  One  of  the 
foremost  of  these  is  the  fact  that  copper 
.  is  a  required  nutritional  element  for 
both  plants  and  animals.  It  appears  that 
more  evidence  is  available  to  define  the 
adverse  effects  of  a  deficiency  in  the 
diet  than  to  show  the  toxic  effects  of  an 
excess  intake.  In  fact,  no  account  has 
been  found  in  the  literature  reviewed 
which  describes  a  toxic  effect  to  normal 
humans  from  ingestion  of  common 
foodstuffs  containing  copper.  Because 
copper  toxicity  to  man  through  the  diet 
has  been  shown  in  normal  persons,  little 
,   is  known  about  the  minimum  levels  of 
dietary  copper  necessary  to  cause 
evidence  of  adverse  effects.  This 
situation  is  likely  due,  to  an  effective 
homoeostatic  mechanism  that  is 
involved  in  the  dietary  intake  of  copper 
and  that  protects  man  fi-om  excess  body 
copper.  This  complex  mechanism 
integrates  absorption,  retention,  and 
excretion  to  stabilize  the  copper  body 
burden.  Given  that  copper  is  ubiquitous 
and  is  routinely  consumed  as  part  of  the 
daily  diet,  it  is  unlikely  that  with 
current  exposure  patterns  there  would 
be  any  long-term  adverse  effects.  The 
hydroxide  ion  is  also  ubiquitous  in 
plants,  animals  including  humans,  and 
the  environment.  The  use  of  copper 
hydroxide  as  an  inert  will  not  result  in 
any  increased  burden  on  the 
environment  or  living  organisms. 

C.  A^regate  Exposure 

1.  Dietary  exposure.  Twelve  Food  and 
Drug  Administration  (FDA)  total  diet 
studies,  conducted  from  mid  1982- 
1984,  examined  dietary  intake  of  copper 
for  age  groups  14-16,  25-30,  and  60-65 
years.  The  copper  intake  ranged  from 
0.77  [14-16  year  old  females)  to  1.24 


mg/day  (25-30  year  old  males).  Use  of 
copper  hydroxide  as  an  inert  at  rates  at 
an  order  of  magnitude  lower  than 
current  pesticide  rates  will  not  result  in 
any  quantifiable  increase  in  exposure  to 
copper  from  dietary  sources. 

i.  Food.  The  main  source  of  copper  for 
infants,  children,  and  adults,  regardless 
of  age.  is  the  diet.  Copper  is  typically 
present  in  mineral  rich  foods  like 
vegetables  (potato,  legumes  (beans  and 
peas)),  nuts  (peanuts  and  pecans),  grains 
(wheat  and  rye),  fruits  (peach  and 
raisins),  and  chocolate  in  levels  ranging 
from  0.3  to  3.9  parts  per  million  (ppm). 
A  single  day's  diet  may  contain  10  mg 
or  more  of  copper.  The  daily 
recommended  allowance  of  copper  for 
adults  nutritional  needs  is  2  mg. 

ii.  Drinking  water.  Copper  is  a  natural 
element  found  in  the  earth's  crust.  As  a 
result,  most  of  the  world's  surface  water 
and  ground  water  that  is  used  for 
drinking  purposes  contains  copper. 
Naturally  occurring  copper  in  drinking 
water  is  safe  for  human  consumption, 
even  in  rare  instances  where  it  is  at 
levels  high  enough  to  impart  a  metallic 
taste  to  the  water.  The  Agency  has  set 
a  maximum  contaminant  level  for 
copper  at  1.3  ppm.  Use  of  copper 
hydroxide  as  an  inert  at  rates  at  an  order 
of  magnitude  lower  than  current 
pesticide  rates  vdll  not  result  in  any 
quantifiable  increase  in  exposure  to 
copper  from  drinking  water. 

2.  Non-dietary  exposure.  Copper  is  a 
naturally  occurring  element  present  in 
the  earth's  crust,  and  it  is  therefore 
naturally  occurring  in  soil,  water  and 
air.  Soils  would  be  considered  copper 
deficient  if  they  contain  less  than  2  ppm 
available  copper  in  the  context  of  plant 
health.  Air  concentrations  of  copper  are 
relatively  low.  A  study  based  on  several 
thousand  samples  assembled  by  EPA's 
Environmental  Monitoring  Systems 
Laboratory  showed  copper  levels 
ranging  from  0.003  to  7.32  micrograms 
per  cubic  meter.  Use  of  copper 
hydroxide  as  an  inert  at  rates  at  an  order 
of  magnitude  lower  than  current 
pesticide  rates  will  not  result  in 
quantifiable  increase  in  exposure  to 
copper  from  non-dietary  sources. 

D.  Cumulative  Effects 

Exposure  to  copper  occurs  over  a 
lifetime  from  numerous  soiu-ces  and 
does  not  result  in  any  known  toxicity. 
Use  of  copper  hydroxide  as  an  inert  will 
not  result  in  quantifiable  increase  in 
cumulative  exposure  to  copper. 


of  up  to  3  mg/day  for  adults. 
Accordingly,  there  is  reasonable 
certainty  that  no  harm  will  result  irom 
aggregate  exposure  of  the  U.S. 
population  to  copper.  The  use  of  copper 
hydroxide  as  an  inert  in  pesticide 
formulations  v»dll  not  result  in  any 
measurable  increase  in  exposure  to 
copper. 

2.  Infants  and  children.  Copper  is  also 
a  component  of  the  diet  of  infants  and 
children  and  also  an  essential  element 
of  their  diet.  The  use  of  copper 
hydroxide  as  an  inert  in  pesticide 
formulations  will  not  result  in  any 
measurable  increase  in  exposing  of 
infants  and  children  to  copper. 

F.  International  Tolerances 

There  does  not  appear  to  be  any 
international  tolerances  for  copper  or 
copper  hydroxide,  and  no  CODEX 
maximum  residue  levels  has  been 
established  for  any  food  crops  at  this 
time. 

[FR  Doc.  03-16738  Filed  7-1-03;  8:45  am] 
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E.  Safety  Determination 

1.  U.S.  population.  Copper  is  an 
essential  trace  element  for  which  the 
National  Academy  of  Sciences  has 
issued  a  recommended  daily  allowance 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7521-6] 

Public  Water  Supply  Supervision 
Program  Revision  for  the 
Commonwealth  of  Puerto  Rico 

AGENCY:  Environmental  Protection 
Agency. 

action:  Notife  of  tentative  approval  and 
solicitation  of  request  for  a  public 
hearing  for  Public  Water  Supply 
Supervision  Program  Revision  for  the 
Commonwealth  of  Puerto  Rico 

SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  determined  to  approve  an 
application  by  the  Commonwealth  of 
Puerto  Rico  to  revise  its  Public  Water 
Supply  Supervision  Primacy  Program  to 
incorporate  regulations  no  less  stringent 
than  the  EPA's  National  Primary 
Drinking  Water  Regulations  (NPDWR) 
for  the  following:  Lead  and  Copper  Rule 
Technical  Correction;  Final  Rule, 
promulgated  by  EPA  on  June  30,  1994, 
(59  FR  33860),  Synthetic  Organic 
Chemicals  and  Inorganic  Chemicals; 
Final  Rule,  promulgated  by  EPA  on  July 
1.  1994  (59  FR  34320),  Analytical 
Methods  Technical  Corrections;  Final 
Rule,  promulgated  by  EPA  on  December 
5,  1994  (59  FR  62456),  Analytical 
Methods  Technical  Corrections;  Final 
Rule,  promulgated  by  EPA  on  June  29. 
1995  (60  FR  34083),  Analytical  Methods 
for  Radionuclides  Technical 
Corrections,  promulgated  by  EPA  on 
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March  5.  1997  (62  FR  10168),  Revisions 
to  State  Primacy  Requirements  to 
Implement  Safe  Drinking  Water  Act 
Amendments;  Final  Rule  (Primacy 
Revisions),  promulgated  by  EPA  on 
April  28, 1998  (63  FR  23362).  Revision 
of  Existing  Variance  and  Exemption 
Regulations  To  Comply  With 
Requirements  of  the  Safe  Drinking 
Water  Act;  Final  Rule,  promulgated  by 
EPA  on  August  14,  1998  (63  FR  43834). 
Consumer  Confidence  Reports;  Final 
Rule,  promulgated  by  EPA  on  August 
19. 1998  (63  FR  44512),  along  with  3 
separate  Technical  Corrections  to  the 
Consumer  Confidence  Reports, 
promulgated  as  follows:  December  16, 
1998  (63  FR  69475  and  63  FR  69516), 
June  29,  1999  (64  FR  34732)  and 
September  14,  1999  (64  FR  49671);  Final 
Riile,  Suspension  of  Unregulated 
Contaminant  Monitoring  Requirements 
for  Small  Public  Water  Systems, 
promulgated  by  EPA  January  8,  1999  (64 
FR  1494),  the  Disinfectants  and 
Disinfection  Byproducts;  Final  Rule, 
and  Interim  Enhanced  Surface  Water 
Treatment;  Final  Rule,  both 
promulgated  December  16, 1998  (63  FR 
69390  and  63  FR  69478,  respectively), 
and  the  Analytical  Methods  for 
Chemical  and  Microbiological 
Contaminants  and  Revisions  to 
Laboratory  Certification  Requirements; 
Final  Rule,  promulgated  by  EPA 
December  1,  1999  (64  FR  67450). 
Effective  March  6,  2000,  the  Puerto  Rico 
Department  of  Health  (PRDOH) 
promulgated  the  General  Regulation  of 
Environmental  Health  (Regulation 
#6090)  giving  the  Secretary  of  PRDOH 
broad  discretion  to  enact  and/or  adopt 
regulations  deemed  necessary  to  protect 
the  Commonwealth's  drinking  water. 
Regulation  #6090  also  allowed  for 
incorporation  by  reference  of  federally 
promulgated  regulations.  The  revised 
regulation  has  been  submitted  by  the 
Commonwealth  in  an  application  to 
revise  its  approved  Public  Water  Supply 
Supervision  Primacy  Program  (approved 
primacy  program).  The  application- 
demonstrates  that  Puerto  Rico  has 
adopted  drinking  water  regulations 
which  satisfy  the  NPDWRs  for  the 
above.  The  USEPA  has  determined  that 
Puerto  Rico's  regulations  are  no  less 
stringent  than  the  corresponding  ' 
Federal  Regulations  and  that  Puerto 
Rico  continues  to  meet  all  requirements 
for  primary  enforcement  responsibility 
as  specified  in  40  CFR  142.10. 
DATES:  This  determination  to  approve 
the  Commonwealth's  primacy  program 
revision  application  is  made  pursuant  to 
40  CFR  142.12(d)(3).  It  shall  become 
final  and  effective  August  1,  2003  unless 
(1)  a  timely  and  appropriate  request  for 


a  public  hearing  is  received  or  (2)  the 
Regional  Administrator  elects  to  hold  a 
public  hearing  on  her  own  motion.  Any 
interested  person,  other  than  Federal 
Agencies,  may  request  a  public  hearing. 
A  request  for  a  public  hearing  must  be 
submitted  to  the  Regional  Administrator 
at  the  address  shown  below  by  August 
1,  2003.  If  a  substantial  request  for  a 
public  hearing  is  made  within  the 
requested  thirty  day  time  fi-ame,  a 
public  hearing  will  be  held  and  a  notice 
will  be  given  in  the  Federal  Register 
and  a  newspaper  of  general  circulation. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  holU  a  hearing  on  her 
own  motion,  this  determination  shall 
become  final  and  effective  August  1 , 
2003. 

Any  request  for  a  public  hearing  shall 
include  the  following  information:  (1) 
Name,  address  and  telephone  number  of 
the  individual  organization  or  other 
entity  requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  a  brief  statement  on 
information  that  the  requesting  person 
intends  to  submit  at  such  hearing;  (3) 
the  signature  of  the  individual  making 
the  request  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  Requests  for  Public  Hearing 
shall  be  addressed  to: 

Regional  Administrator,  U.S. 
Environmental  Protection  Agency, 
Region  2,  290  Broadway,  New  York, 
New  York  10007-1866." 

Ail  documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  9  a.m. 
and  4:30  p.m.  Monday  through  Friday, 
at  the  following  offices:  Puerto  Rico 
Department  of  Health,  Public  Water 
Supply  Supervision  Program,  9th  Floor, 
Suite  903,  Nacional  Plaza  Building,  431 
Ponce  De  Leon  Avenue,  Hato  Rey, 
Puerto  Rico,  00917. 

U.S.  Enviroimiental  Protection 
Agency,  Region  2,  24th  Floor,  Drinking 
Water  Section,  290  Broadway,  New 
York,  New  York  10007-1866. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Lowy,  Drinking  Water 
Section,  U.S.  Environmental  Protection 
Agency,  Region  2,  (212)  637-3830. 

Authority:  (Section  1413  of  the  Safe 
Drinking  Water  Act,  as  amended,  40  U.S.C. 


300g-2,  and  40  CFR  142.10,  142.12(d)  and 
142.13) 

William  |.  Muszynski, 

Acting  Regional  Administrator,  Region  2. 
[FR  Doc.  03-16735  Filed  7-1-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection<s) 
Requirement  Submitted  to  0MB  for 
Emergency  Review  and  Approval 

June  25,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1 995 ,  Public  Law  1 04-1 3 .  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the  - 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's      , 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  1,  2003. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Kim 
A.  Johnson,  Office  of  Management  and 
Budget,  Room  10236  NEOB, 
Washington.  DC  20503.  (202)  395-3562 
or  via  Internet  at 

Kim_A._Johnson@omb.eop.gov,  and  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  Internet  to  LesIie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
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information  collections  contact  Les 
Smith  at  202-418-0217  or  via  Internet 
at  Leslie.Smith@fcc.gov. 

SUPPLEMENTARY  rNFORMATION:  The 

Commission  has  requested  emergency 
0MB  review  of  this  collection  with  an 
approval  by  June  30,  2003. 

OMB  Control  Number:  3060-0787. 

Type  offieview:  Revision  of  a 
currently  approved  collection. 

Title:  Implementation  of  the 
Subscriber  Carrier  Selection  Changes 
Provisions  of  the  Telecommunications 
Act  of  1996,  Policies  and  Rules 
Concerning  Unauthorized  Changes  of 
Consumers'  Long  Distance  Carriers,  CC 
Docket  No.  94-129.  FCC  03-42. 

Form  Number:  N/A. 

Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households;  State,  local,  or  tribal 
government. 

Number  of  Respondents:  35,035. 

Estimated  Time  per  Response:  1  to  10 
hours. 

Frequency  of  Response: 
Recordkeeping;  on  occasion  and 
biennial  reporting  requirements:  third 
party  disclosure. 

Total  Annual  Burden:  145,869  hours. 

Total  Annual  Cost:  $51,187,500. 

Needs  and  Uses:  On  March  17,  2003, 
the  FiCC  released  the  Third  Order  on 
Reconsideration  and  Second  Further 
Notice  of  Proposed  Rulemaking,  CC 
Docket  No.  94-129,  FCC  03-42  {Third 
Order  on  Reconsideration),  in  which  the 
Commission  revised  and  clarified 
certain  rules  to  implement  Section  258 
of  the  1996  Act.  On  May  23,  2003,  the 
Commission  also  released  an  Order  (CC 
Docket  No.  94-129,  FCC  03-116) 
clarifying  certain  aspects  of  the  Third 
Order  on  Reconsideration.  The  rules 
.  and  requirements  implementing  Section 
258  can  be  found  primarily  at  47  CFR 
part  64.  The  modified  and  revised  rules 
will  strengthen  the  ability  of  oin  rules 
to  deter  slamming,  while  protecting 
consumers  from  carriers  that  may  take 
advantage  of  consumer  confusion  over 
different  types  of  telecommunications 
services.  This  Third  Order  on 
Reconsideration  also  contains  a  Further 
Notice  of  Proposed  Rulemaking,  in 
which  we  seek  comment  on  rule 
modifications  with  respect  to  third  party 
verifications. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

[FR  Dot.  03-16627  Filed  7-l-r03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-1959] 

NPCR,  Inc.  d/b/a  Nextel  Partners 
Petition  for  Designation  as  an  Eligible 
Telecommunications  Carrier  in  Certain 
Rural  and  Non-Rural  Service  Areas  In 
the  State  of  Virginia 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  solicitation  of 
comments. 


SUMMARY:  hi  this  document,  the 
Wireline  Competition  Biu-eau  seeks 
comment  on  the  NPCR,  Inc.  d/b/a/ 
Nextel  Partners  (Nextel  Partners) 
petition.  Nextel  Partners  is  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  federal  universal  service  support 
for  service  offered  in  those  portions  of 
Nextel  Partners'  licensed  service  area 
located  in  rural  and  non-rural  areas  in 
Virginia. 

DATES:  Comments  are  due  on  or  before 
July  14,  2003.  Reply  comments  are  due 
on  or  before 7uly  21,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  ftuther 
filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Firth.  Attorney,  Wireline 
Competition  Bureau, 
Telecommimications  Access  Policy 
Division  (202)  418-2694,  TTY  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conmiission's  Public 
Notice,  CC  Docket  No.  96-45,  released 
June  16,  2003.  On  April  23,  2003,  NPCR, 
Inc.  d/b/a/  Nextel  Partners  (Nextel 
Partners)  filed  with  the  Commission  a 
petition  under  section  214(e)(6)  of  the 
Communications  Act  of  1934,  as 
amended,  seeking  designation  as  an 
eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  service  offered  in 
those  portions  of  Nextel  Partners' 
licensed  service  area  located  in  rural 
and  non-rural  areas  in  Virginia.  Nextel 
Partners  contends  that  the  Virginia  State 
Corporation  Commission  (Virginia 
Commission)  lacks  jurisdiction  to 
consider  Nextel  Partners'  petition 
because  wireless  carriers  are  not  subject 
to  state  jiu-isdiction  in  Virginia.  Hence, 
according  to  Nextel  Partners,  the 
Commission  has  jurisdiction  under 
section  214(e)(6)  to  consider  and  grant 
its  petition.  Nextel  Partners  also 
maintains  that  it  satisfies  all  the  " 


statutory  and  regulatory  prerequisites 
for  ETC  designation. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Virginia  Commission. 
The  Commission  will  also  send  a  copy 
of  this  Public  Notice  to  the  Virginia 
Commission  by  overnight  express  mail 
to  ensure'that  the  Virginia  Commission 
is  notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  as  follows:  Comments  are 
due  on  or  before  July  14,  2003,  and 
reply  comments  are  due  on  or  before 
July  21,  2003.  Comments  may  be  filed 
using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings,  63  FR  24121,  May  1,  1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
niunbers  appear  in  the  caption  of  this 
proceeding,  however,  comments  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
your  <e-mail  address>."  A  sample  form 
and  directions  vdll  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper" 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  nimiber  appears  the  caption 
of  this  proceeding,  commenters  must 
submit  two  additional  copies  for  each 
additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue'to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
homs  at  this  location  are  8  a.m.a  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
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before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12tii  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  sent  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Commimications 
.  Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402. 
Washington,  DC  20054. 

Pursuant  to  §  1.1206  of  the 
Commission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

Federal  Communications  Commission. 
Paul  Gamett, 

Acting  Assistant  Division  Chief,  Wireline 
Competition  Bureau,  Telecommunications 
Access  Policy  Division. 

[FR  Doc.  03-16628  Filed  7-01-03;  8:45  am] 
BILLING  CODE  6712— 01— M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[WC  Docket  No.  03-90;  FCC  03-142] 

Application  by  Qwest  Communications 
International,  Inc.  for  Authorization  To 
Provide  in-Reglon,  InterLATA  Services 
in  Minnesota 

agency:  Federal  Communications 

Commission. 

ACTKM:  Notice. 

SUMMARY:  In  the  document,  the  Federal 
Communications  Conmiission 
(Commission)  grants  the  section  271 
application  of  Qwest  Communications 
International,  Inc.  for  authorization  to 
provide  in-region,  inter  LATA  services 
in  Minnesota.  The  Commission  grants 
Qwest's  application  based  on  its 
conclusion  that  Qwest  has  satisfied  all 
of  the  statutory  requirements  for  entry, 
and  fully  opened  its  local  exchange 
markets  to  competition. 

DATES:  Effective  July  7,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Cohen,  Senior  Economist,  Wireline 
Competition  Bureau,  at  (202)  418-0939 
or  via  the  Internet  at  gcohen@fcc.gov. 
The  complete  text  of  this  Memorandum 
Opinion  and  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  11,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  Further 
information  may  also  be  obtained  by 
calling  the  Wireline  Competition 
Bureau's  TTY  number:  (202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
WC  Docket  No.  03-90,  FCC  03-142, 
adopted  June  25,  2003  and  released  Jime 
26,  2003.  The  full  text  of  this  order  may 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexJnt@aoI.com.  It  is  also  available 
on  the  Commission's  website  at  http:// 
www.fcc.gov/Burea  us/ 
WireIine_Competition  /in- 
regionjapplications. 

Synopsis  of  the  Order 

1.  History  of  the  Application.  On 
March  28,  2003,  Qwest  filed  an 
application  with  the  Commission, 
piu^uant  to  section  271  of  the 
Telecommunications  Act  of  1996,  to 
provide  in-region,  interLATA  service  in 
the  state  of  Minnesota. 

2.  The  State  Commission's 
Evaluation.  The  Minnesota  Public 
Utilities  Conmiission  (Minnesota 
Commission),  following  an  extensive 
review  process,  determined  that  Qwest 
satisfied  12  of  the  14  checklist  items, 
but  did  not  reach  a  collective 
determination  with  respect  to  checklist 
items  2  and  14,  pertaining  to  unbimdled 
network  elements  (UNEs)  and  resale, 
respectively,  and  public  interest  issues. 

3.  The  Department  offustice's 
Evaluation.  The  Department  of  Justice 
filed  its  evaluation  on  May  2,  2003, 
recommending  approval  of  the 
appUcation,  although  deferring  to  the 
Commission's  prior  decision  regarding 
the  relevance  of  unfiled  interconnection 
agreements  on  the  section  271  process. 
The  Department  of  Justice  concludes 
opportimities  are  available  to  competing 
carriers  serving  business  and  residential 
customers,  and  although  only  a  small 
portion  of  residential  customers  are 
served  via  the  UNE-Platform,  the 
Department  of  Justice  does  not  believe 
there  are  any  material  obstacles  to  such 
entry. 


Primary  Issues  in  Dispute 

4.  Checklist  Item  2— Unbundled 
Network  Elements.  Section  251(c)(3) 
requires  incumbent  LECs  to  provide 
"nondiscriminatory  access  to  network 
elements  on  an  unbundled  basis  at  any 
technically  feasible  point  on  rates, 
terms,  and  conditions  that  are  just, 
reasonable,  and  nondiscriminatory." 
Based  on  the  evidence  in  the  record,  we 
conclude  that  Qwest  has  satisfied  the 
requirements  of  checklist  item  2. 

5.  Operations  Support  Systems.  The 
Commission  concludes  that  Qwest 
meets  its  obligation  to  provide  access  to 
its  OSS — the  systems,  databases,  and 
personnel  necessary  to  support  the 
network  elements  or  services. 
Nondiscriminatory  access  to  OSS 

,  ensures  that  new  entrants  have  the 
ability  to  order  service  for  their 
customers  and  communicate  effectively 
with  Qwest  regarding  basic  activities 
such  as  placing  orders  and  providing 
maintenance  and  repair  services  for 
customers.  The  Commission  finds  that 
Qwest  provides  access  to  each  of  the 
primary  OSS  functions  (pre-ordering, 
ordering,  provisioning,  maintenance 
and  repair,  and  billing,  as  well  as 
change  management  and  technical 
assistance),  in  order  for  competitive 
LECs  to  compete  and  in  accordance 
with  the  Act.  In  particular,  although  the 
Minnesota  Commission  could  not  reach 
consensus  on  this  checklist  item  due  to 
billing  issues  related  to  UNE-Star,  the 
Commission  concludes  that  Qwest  does 
provide  non-discriminatory  access  to 
billing  functions  in  accordance  with  the 
Act. 

6.  UNE  Combinations.  Pursuant  to 
section  271(c)(2)(B)(ii)  a  BOC  must  also 
provide  nondiscriminatory  access  to 
network  elements  in  a  manner  that 
allows  other  carriers  to  combine  such 
elements,  and  demonstrate  that  it  does 
not  separate  already  combined 
elements,  except  at  the  specific  request 
of  a  competing  carrier.  Based  on  the 
evidence  in  the  record,  afld  upon 
Qwest's  legal  obligations  under 
interconnection  agreements,  Qwest 
demonstrates  that  it  provides  to 
competitors  combinations  of  already- 
combined  network  elements  as  well  as 
nondiscriminatory  access  to  unbundled 
network  elements  in  a  manner  that 
allows  competing  carriers  to  combine 
those  elements  themselves. 

7.  Pricing  of  Unbundled  Network 
Elements.  The  Commission  finds,  as  did 
the  Minnesota  Conmiission,  that 
Qwest's  UNE  rates  in  Minnesota  are 
just,  reasonable,  and  nondiscriminatory 
as  required  by  section  252(d)(1).  Thus, 
Qwest's  UNE  rates  in  Minnesota  satisfy 
checklist  item  2. 
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Other  Checklist  Items. 

8.  Checklist  Item  1— Interconnection. 
Based  on  the  evidence  in  the  record,  the 
Commission  finds  that  Qwest 
demonstrates  that  it  provides  access  and 
interconnection  on  tenns  and 
conditions  that  are  just,  reasonable  and  ~ 
nondiscriminatory,  in  accordance  with 
the  requirements  of  section  251(c)(2), 
and  as  specified  in  section  271,  and 
applied  in  the  Commission's  prior 
orders. 

9.  Checklist  Item  4— Unbundled  Local 
Loops.  The  Commission  concludes  that 
Qwest  provides  unbundled  local  loops 
in  accordance  with  the  requirements  of 
section  271  and  our  rules.  The 
Commission's  conclusion  is  based  on  its 
review  of  Qwest's  performance  for  all 
loop  types— which  include  voice  grade 
loops,  xDSL-capable  loops,  and  high 
capacity  loops— as  well  as  hot  cut 
provisioning  and  our  review  of  Qwest's 
processes  for  line  sharing  and  line 

•splitting.  As  of  December  31,  2002, 
competitors  have  acquired  from  Qwest 
and  placed  into  use  approximately 
106,827  stand-alone  unbundled  loops  in 
Minnesota. 

10.  Checklist  Item  14— Resale.  Section 
271(c)(2)(B)(xiv)  of  the  Act  requires  that 
a  HOC  make  "telecommunications 
services  *  *  *  available  for  resale  in 
accordance  with  the  requirements  of 
section  251(c)(4)  and  section  252(d)(3)." 
Based  on  the  evidence  in  the  record,  we 
conclude  that  Qwest  satisfies  the 
requirements  of  this  checklist  item. 
Qwest  has  demonstrated  that  it  has 
satisfied  its  legal  obligation  to  make 
retail  telecommunications  services 
available  for  resale  to  competitive  LECs 
at  wholesale  rates.  Although  the 
Minnesota  Commission  did  not  reach 
consensus  on  this  checklist  item,  the 
Commission  concludes  that  Qwest  does 
provide  nondiscriminatory  access  to 
this  checklist  item. 

11.  Checklist  Items  3,  5-13.  An 
applicant  under  section  271  must 
demonstrate  that  it  complies  with  item 
3  (poles,  ducts,  and  conduits),  item  5 
(unbundled  transport)  item  6 
(unbundled  local  switching),  item  7 
(E911 /operator  services/directory 
assistance),  item  8  (white  pages),  item  9 
(numbering  administration),  item  10 
(data  bases  and  signaling),  item  11 
(number  portability),  item  12  (local 
dialing  parity),  and  item  13  (reciprocal 
compensation).  Based  on  the  evidence 
in  the  record,  and  in  accordance  with 
Conunission  rules  and  orders 
concerning  compliance  with  section  271 
of  the  Act,  the  Commission  concludes 
that  Qwest  demonstrates  that  it  is  in 
compliance  with  checklist  items  3,  5,  6, 
7,  8,  9, 10,  11, 12,  and  13  in  Minnesota. 


Other  Statutory  Requirements 

12.  Section  272  Compliance.  Qwest 
provides  evidence  that  it  maintains  the 
same  structural  separation  and 
nondiscrimination  safeguards  in 
Minnesota  as  it  does  in  the  other  twelve 
states  where  Qwest  has  abeady  received 
section  271  authority.  Based  on  the 
record  before  us,  the  Commission 
concludes  that  Qwest  has  demonstrated 
that  it  will  comply  with  the 
requirements  of  section  272. 

13.  Public  Interest  Analysis.  The 
Commission  concludes  that  approval  of 
this  application  is  consistent  with  the 
public  interest.  From  its  extensive 
review  of  the  competitive  checklist, 
which  embodies  the  critical  elements  of 
market  entry  under  the  Act,  the 
Commission  finds  that  barriers  to 
competitive  entry  in  the  local  exchange 
markets  have  been  removed  and  the 
local  exchange  markets  in  Minnesota  are 
open  to  competition. 

14.  Section  271(d)(6)  Enforcement 
Authority.  The  Commission  also  finds 
that  the  performance  monitoring  and 
enforcement  mechanisms  developed  in 
Minnesota  along  with  other  factors, 
provide  meaningful  assiu-ance  that 
Qwest  will  continue  to  satisfy  the 
requirements  of  section  271  after 
entering  the  long  distance  market. 

15.  Section  271(d)(6)  Enforcement 
Authority.  The  Commission  concludes 
that,  working  with  the  State 
Commission,  we  will  closely  monitor 
Qwest's  post-approval  compliance  to 
ensure  that  Qwest  continues  to  meet  the 
conditions  required  for  section  271 
approval.  It  stands  ready  to  exercise  its  • 
various  statutory  enforcement  powers 
quickly  and  decisively  if  there  is 
evidence  that  market-opening 
conditions  have  not  been  sustained. 
Federal  Conununications  Commission. 
Marlene  H.  Dortch,  i 
Secretary. 

[FR  Doc.  03-16707  Filed  7-1-03;  8:45  am] 
BILLING  CODE  6712-01-P 


within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  01 1803-002. 

Title:  Maersk  Sealand/Evergreen  Slot 
Exchange  Agreement. 

Parties:  A.P.  Moller-Maersk  A/S,  Evergreen 
Marine  Corporation,  Ltd. 

Synopsis:  The  amendment  re-allocates  the 
parties'  space  commitments. 

Agreement  No.:  011854-001. 

Title:  GreenSea  Joint  Service  Agreement. 

Parties:  Green  Chartering  AS.  Seatrade 
Group  N.V. 

Synopsis:  The  subject  agreement 
modification  would  expand  the  geographic 
scope  to  include  the  westbound  trade  from 
ports  in  Continental  Europe  to  ports  on  the 
East  and  Gulf  Coasts  of  the  United  States. 

Agreement  No.:  011857. 

Titie:  Crowley  Liner  Services  and  Frontier 
Lmer  Services,  Inc.  Slot  Charter  and  Sailing 
Agreement. 

Port/es:  Crowley  Liner  Services.  Frontier 
Liner  Services,  Inc. 

Synopsis:  The  agreement  establishes  a  slot 
charter  and  sailing  arrangement  in  the  trade 
between  ports  on  the  U.S.  Atlantic  Coast  and 
ports  in  the  Dominican  Republic.  Expedited 
Review  is  Requested. 

Agreement  No.:  200616-003. 

Title:  Port  of  Miami  Terminal  Operating 
Company  Marine  Terminal  Agreement. 

Parties:  P&O  Ports  North  America.  Inc., 
P&O  Ports  Florida  Inc.,  Florida  Stevedoring. 
Inc.,  Continental  Stevedoring  &  Terminals, 
Inc. 

Synopsis:  The  agreement  amendment 
reflects  the  addition  and  deletion  of     - 

members. 

* 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  June  26,  2003. 
Bryant  L.  VanBrakle. 

Secretary.  '  ' 

[FR  Doc.  03-16630  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  STM-m-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  RIed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement{s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  03-07] 

FSL  International,  Inc.,  and  Hiu-Leung 
Yeung,  and  Full  Service  Logistics,  Inc., 
and  Mei  Fung  Tsang — Possible 
Violations  of  Sections  10(a)(1), 
10(bK2),  10(b)(11)  and  Sections  19(a) 
and  (b)  of  the  Shipping  Act  of  1984  and 
46  CFR  Part  515;  Order  of  investigation 
and  Hearing 

June  26,  2003. 

Notice  is  given  that  on  June  26,  2003, 
the  Federal  Maritime  Commission 
served  an  Order  of  Investigation  and 
Hearing  on  FSL  hitemational,  hic.  ("FSL 
International"),  Hiu-Leimg  Yeung,  Full 
Service  Logistics,  Inc.  ("Full  Service 
Logistics"),  and  Mei  Fung  Tsang.  From 
May  1, 1999  dirough  February  18,  2003. 
FSL  International,  a  California 
corporation,  was  a  tariffed  and  bonded 
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ocean  ftransportation  intermediary 
("OTl")  licensed  as  a  non-vessel- 
operating  common  carrier  ("NVOCC"). 
The  president  of  FSL  International  is 
Hiu-Leimg  "John"  Yeung.  Full  Service 
Logistics,  a  California  corporation,  was 
granted  an  OTI  (NVOCC)  license  on 
February  20,  2003.  The  CEO  of  Full 
Service  Logistics  is  Mei  Fimg  "Ten" 
Tsang. 

It  appears  that,  on  and  after  July  4, 
2001,  FSL  International  knowingly  and 
willfully  obtained  transportation  of 
property  at  less  than  the  applicable  rates 
and  charges  set  forth  in  service  contracts 
published  by  Mitsui  OSK  Lines  and 
Hjrundai  Merchant  Marine  Co.  With 
respect  to  numerous  shipments  for 
which  FSL  International  issued  its  own 
NVOCC  bill  of  lading,  it  appears  that 
FSL  International  provided  service  at 
rates  and  charges  other  than  those  set 
forth  in  its  published  tariff.  After 
receiving  a  Notice  and  Demand  Letter 
from  the  Commission  for  civil  penalties 
stemming  from  its  alleged  violations, 
FSL  International's  principal  John 
Yeung  proposed,  as  an  alterative,  to 
discontinue  business  operation  no  later 
than  February  9,  2003,  and  to  siurender 
the  OTI  license  for  revocation.  The 
license  of  FSL  International  was 
revoked  on  February  19,  2003.  On  or 
about  April  23,  2003,  the  Commission's 
Los  Angeles  Area  Representative 
determined  that  FSL  International 
continued  to  conduct  business.  It 
appears  that  FSL  International 
continued  to  serve  as  a  shipper  with 
respect  to  numerous  export  shipments 
while  operating  from  the  offices  and 
utilizing  the  personnel  and  resources  of 
Full  Service  Logistics.  It  appears  that 
Full  Service  Logistics  may  have 
facilitated  access  by  FSL  International  to 
its  service  contracts.  It  also  appears  that. 
Full  Service  Logistics  may  have  known 
of  or  permitted  John  Yeung  to  hold 
himself  out  as  an  authorized  employee 
or  officer  of  Full  Service  Logistics  and 
to  perform  NVOCC  services  under  its 
name  and  license. 

This  proceeding  therefore  seeks  to 
determine:  (1)  Whether  FSL 
International  and  Full  Service  Logistics 
and  their  principals,  John  Yeimg  and 
Mei  Fung  Tsang,  violated  section 
10(a)(1)  of  the  Shipping  Act  of  1984 
("1984  Act")  by  directly  or  indirectly 
obtaining  transportation  at  less  than  the 
service  contract  rates  and  charges 
otherwise  applicable;  (2)  whether  FSL 
International  and  Full  Service  Logistic, 
in  their  capacity  as  common  carriers, 
violated  section  10(b)(2)  of  the  1984  Act 
by  charging,  demanding,  collecting  or 
receiving  different  compensation  than 
the  rates  and  charges  in  their  NVOCC 
tariffs;  (3)  whether  FSL  International 


and  John  Yeung  provided  OTI  services 
after  revocation  of  its  license,  in 
violation  of  section  19(a)  and  (b)  of  the 
1984  Act  and  46  CFR  part  515;  (4) 
whether  Full  Service  Logistics  and  Mei 
Fung  Tsang  provided  OTI  services  to 
FSL  International  after  revocation  of  the 
latter's  OTI  license,  in  violation  of 
section  10(b)(ll)  of  the  1984  Act  and  46 
CFR  part  515;  (5)  whether,  in  the  event 
violation  of  sections  10(a)(1),  10(b)(2), 
10(b)(ll)  and  19(a),  (b)  of  the  1984  Act 
and  CFR  part  515  are  foimd,  civil 
penalties  should  be  assessed  and,  if  so, 
the  amount;  (6)  whether  the  tariff  of  Full 
Service  Logistics  should  be  suspended; 
(7)  whether  the  OTI  license  of  Full 
Service  Logistics  should  be  suspended 
or  revoked,  and  (8)  whether,  in  the 
event  violations  are  found,  an 
appropriate  cease  and  desist  order 
should  be  issued. 

The  full  text  of  the  Order  may  be 
viewed  on  the  Commission's  Home  page 
at:  http// www. fmc.gov  or  at  the  Office  of 
the  Secretary,  Room  1046,  800  N. 
Capitol  Sfreet,  NW.,  Washington,  DC. 
Any  person  may  file  a  petition  for  leave 
to  intervene  in  accordemce  with  46  CFR 
502.72. 

Bryant  L.  VanBrakle, 

Secretary. 

[FR  Doc.  03-16629  Filed  7-1-03;  8:45  am] 

eUJJNG  CODE  673(M>1-f> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  1999F. 

Name:  Air  Van  Lines.  Inc. 

Address:  PO.  Box  3447,  Bellevue,  WA 
98009. 

Date  Revoked:  April  7.  2003. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  2492NF. 

Name:  Deka  Associates,  Inc. 

Address:  One  Clarence  Place,  Unit  8,  San 
Francisco,  CA  94107. 

Date  Revoked:  February  14.  2003. 

Reason:  Failed  to  maintain  valid  bonds. 

License  Number:  4328N  and  4328F. 

Name:  Demar  Freight  Forwarding  Services, 
Inc. 

Address:  888  North  Central.  Wood  Dale,  IL 
60191. 

Date  Revoked:  June  4.  2003  and  April  27, 
2003. 


Reason:  Failed  to  maintain  valid  bonds. 

License  Number:  4240F. 

Name:  Elite  Freight  Forwarders  Inc. 

Address:  9  Ridgewood  Avenue,  Glen 
Ridge,  NJ  07208. 

Date  Revoked:  June  12,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  16844N. 

Name:  Estes  Express  Lines,  Inc. 

Address:  3901  West  Broad  Street, 
Richmond.  VA  23230-3962. 

Date  Revoked:  January  7,  2003. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  13692N. 

Name:  Gallagher  Transport  International, 
Inc. 

Address:  P.O.  Box  39005,  Denver,  CO 
80239. 

Date  Revoked:  May  30,  2003. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  381 7F. 

Name:  Intracon  Incorporated. 

Address:  811  Banyan  Drive,  Elk  Grove 
Village,  IL  60007. 

Date  Revoked:  June  17,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  17927N. 

Name:  J  C  Freight,  Inc.  dba  JC  Trans 
Freight. 

Address:  1293  Johnson  Drive,  City  of 
Industry,  CA  91744. 

Date  Revoked:  June  7,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  2889F. 

Name:  Jorge  M.  Hernandez  dba  Atlantic 
Cargo  Services. 

Address:  4995  NAV.  72nd  Avenue,  Suite 
205.  Miami,  FL  33166 

Date  Revoked:  May  29,  2003. 

Reason:  Surrendered  license  voluntarily. 

License  Number:  1274F. 

Name:  Marante  Forwarding  Co.,  Inc. 

Address:  4182  W  6th  Avenue,  Hialeah,  FL 
33012-3814. 

Date  Revoked:  June  4,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  3702F. 

Name:  Midas  Express,  Inc. 

Address:  950  Linden  Avenue,  South  San 
Francisco,  CA  94080. 

Date  Revoked:  May  15,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  12295N. 

Name:  Ocean  Concord  (U.S.A.),  Inc. 

Address:  1111  Corporate  Center  EJrive, 
Suite  204,  Monterey  Park,  CA  91754. 

Date  Revoked:  June  4,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  16683F. 

Name:  S'&  R  Forwarding,  Inc. 

Address:  1191  East  51st  Street,  Brooklyn. 
NY  11234. 

Date  Revoked:  June  7,  2003. 

Reason:  Failed  to  maintain  a  valid  bond. 

License  Number:  17236N. 

Name:  Simpson's  Shipping  Enterprise. 

Address:  166  West  First  Street,  Mount 
Vernon.  NY  10550. 

Date  Revoked:  June  14,  2003. 
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Reason  :  Failed  to  maintain  a  valid  bond. 
Sandra  L.  Kusumoto, 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FRDoc.  03-16631  Filed  7-1-03^8:45  am] 
BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  apphcants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel  Operating  Common 
Carrier  Ocean  Transportation 
Intermediary  Applicants: 

Draft  Cargoways  India  Private 
Limited,  274  Marlin  Street,  Dix  Hills, 


License  No. 


4378F 


NY  11746,  Officers:  Prasad  Prabhakar 
Gokhale,  CEO  (Qualifying  Individual-), 
D.  R.  Shete,  Managing  Director. 

One  World  Logistics  LLC,  381  Blair 
Road,  Avenel,  NJ  07001,  Officers: 
Freddie  Amin  (Rasik  Amin),  Import/ 
Export  Traffic  Manager  (Qualifying 
Individual),  Jitendra  S.  Patel,  President. 

South  Texas  Shipping,  Inc.,  28250 
F.M.  2978,  Suite  111,  Magnolia,  TX 
77354,  Officer:  Lynn  Patrick  Stewart, 
President  (Qualifying  Individual). 

WSA  International,  Inc.,  1713  Coral 
Ridge  Drive,  Coral  Springs,  FL  33071, 
Officer:  Vanessa  Aristud,  President 
(Qualifying  Individual). 

Non-Vessel  Operating  Common 
Carrier  and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants: 

Global  Tassili  Transport  Services,  Inc 
dba  GTTS,  8206  Fairbanks,  No. 
Houston,  Houston,  TX  77064,  Officers: 
Beverly  S.  Sellentin,  Vice  President 
(Qualifying  Individual),  Benali 
Belkagemi,  President. 

Corrigan's  Express  Freight 
Corporation,  8900  Bellanca  Avenue,  Los 
Angeles,  CA  90045,  Officers:  Warren  L. 
Barnes,  CEO  (Qualifying  hidividual), 
Julian  Keeling,  President. 

American  Global  Marketing  Inc.  dba 
American  Global  Corp.,  1144 V2  South 
Doheny  Drive,  Los  Angeles,  CA  90035, 


Officers:  Mamdouh  (Moe)  S.  Mokhtar, 
President,  Osana  V.  Michael,  Logistics 
Manager  (Qualifying  hidividuals). 

Ocean  Freight  Forwarder,  Ocean 
Transportation  Intermediary  Applicant: 

Nankai  Transport  International  (USA) 
tac,  8820  Bellanca  Avenue,  Los 
Angeles,  CA  90045,  Officers: 
Matsuyoshi  Jouchi,  Vice  President 
(Qualifying  Individual),  Tsunehani 
Tanaka,  President/Director. 

Dated:  June  26,  2003. 
Bryant  L.  VanBrakle, 
Secretary. 
(PR  Doc.  03-16632  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Reissuance 

Notice  is  hereby  given  tKat  the 
following  Ocean  Transportation 
hitermediary  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  die  regulations  of  die 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46  CFR  part  515. 


Name/address 


World  2000  Services,  Inc.,  8233  NW  66th  Street,  Miami,  FL  33166 


Date  reissued 


May  21,  2003. 


Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

IFR  Doc.  03-16633  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  673(M)1-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banit  Control  Notices; 
Acquisition  of  Siiares  of  Bani(  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
ContitDl  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  die  Reserve  Bank 


indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  17 
2003.  ' 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1.  Robert  Lee  McKean,  North  Plains, 
Oregon;  to  acquire  additional  voting 
shares  in  Albina  Community  Bancorp, 
and  thereby  indirectiy  acquire  Northeast 
Portland  Community  Development 
Trust  and  Albina  Community  Bank,  all 
of  Portland,  Oregon. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  26,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-16651  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes   - 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  ot 
bank  holding  company  and  all  of  the 
banks  and  nonbanldng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
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proposal  also  involves  the  acqiiisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  28,  2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Alpha  Financial  Group,  Inc., 
Employee  Stock  Ownership  Plan, 
Toluca,  Illinois;  to  acquire  an  additional 
6.7  percent,  for  a  total  of  39.38  percent, 
of  the  voting  shares  of  Alpha  Financial 
Group,  Inc.,  and  thereby  indirectly 
acquire  Alpha  Community  Bank,  both  of 
Toluca,  Illinois. 

2.  Heartland  Financial  USA,  Inc., 
Dubuque,  Iowa;  to  acquire  80  percent  of 
Arizona  Bank  &  Trust  (in  organization), 
Mesa,  Arizona. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1 .  Wells  Fargo  &■  Company,  San 
Francisco,  California;  to  acquire  100 
percent  of  Pacific  Northwest  Bancorp, 
Seattle,  Washington,  and  thereby 
indirectly  acquire  its  wholly-owned 
subsidiary.  Pacific  Northwest  Bank, 
Seattle,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System,  hine  26,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-16652  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  621(M)1-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act;  Meetings 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:30  a.m.,  Monday,  July 
7,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 


1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  (202)  452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  (202)  452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedm-al  and  other  information  about 
the  meeting. 

Dated:  June  27,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  03-16834  Filed  6-30-03;  8:34  amj 

BILUNG  CODE  621 0-01 -P 


FEDERAL  TRADE  COMMISSION 

[File  No.  021  0174] 

Nestle  Holdings,  Inc.,  et  al.;  Analysis 
To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
Federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  July  25,  2003. 

ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  Supplementary 
Information  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Cowie  or  Catharine  Moscatelli, 
FTC,  Bureau  of  Competition,  600 
Pennsylvania  Avenue,  NW., 


Washington,  DC  20580,  (202)  326-2214 
or  326-2749. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
June  25,  2003),  on  the  World  Wide  Web, 
at  "http://www.ftc.gov/os/2003/06/ 
index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Peimsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

F*ublic  comments  are  invited,  and  may 
be  filed  with  the  Conunission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc:gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to  ^ 
Aid  Public  Comment  i 

I.  Introduction 

The  Federal  Trade  Commission 
("Commission")  has  accepted  for  public 
comment  from  Nestle' Holdings,  Inc. 
("Nestle"),  Dreyer's  Grand  Ice  Cream 
Holdings,  Inc.,  and  Dreyer's  Grand  Ice 
Cream,  Inc.  ("Dreyer's")  (collectively, 
"Proposed  Respondents"),  an 
Agreement  Containing  Consent  Order 
("Proposed  Consent  Agreement") 
including  the  Decision  and  Order 
("Proposed  Order")  and  the  Order  to 
Maintain  Assets.  The  Proposed 
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Respondents  have  also  reviewed  a  draft 
complaint.  The  Commission  has  now 
issued  the  complaint  and  Proposed 
Order.  The  Proposed  Consent 
Agreement  is  designed  to  remedy  the 
likely  anticompetitive  effects  arising 
from  the  merger  of  Nestle  and  Dreyer's. 

n.  The  Parties  and  the  Transaction 

Nestle  S.A.,  the  world's  largest  food 
compajay.  is  headquartered  in 
Switzerland.  Nestle  Holdings,  Inc.,  a 
wholly  owned  subsidiary  of  Nestle  S.A., 
manufactures,  distributes,  and  sells  the 
Haagen-Dazs  brand  of  superpremium  ice 
cream,  as  well  as  such  frozen  novelty 
products  as  Drumstick,  Bon  Bons, 
IceScreamers,  Dole  Fruit  Bars, 
Butterfinger  ice  cream  bars,  and  the 
Nestle  Crunch  Bar.  Sales  in  2001  of  all 
Nestle  ice  cream  products  totaled 
aPFOximately  $800  million. 

Dreyer's  manufactures,  distributes, 
and  sells  the  Dreamery  brand  of 
superpremium  ice  cream,  as  well  as  the 
Godiva  brand  of  superpremium  ice 
cream  under  a  long-term  license  with 
Godiva  Chocolatier,  Inc.,  and  the 
Starbucks  brand  of  superpremium  ice 
cream  products  imder  a  joint  venture 
with  Starbucks  Corporation.  Dreyer's 
also  manufactures,  distributes  and  sells 
such  other  products  as  the  Dreyer's 
brand  of  premium  ice  cream  in  thirteen 
western  states  and  Texas,  the  Edy's 
brand  of  premiiun  ice  cream  throughout 
the  remaining  regions  of  the  United 
States,  and  the  Whole  Fruit  line  of 
sorbet.  Dreyer's  total  sales  in  2001  were 
approximately  $1.4  billion.  As  a  result 
of  the  transaction.  Respondent  Dreyer's 
Grand  Ice  Cream  Holdings,  Inc.,  will  be 
the  parent  of  Respondent  Dreyer's 
Grand  Ice  Cream,  Inc. 

On  June  16,  2002,  Nestle  and  Dreyer's 
signed  an  Agreement  and  Plan  of  Merger 
.  and  Contribution  whereby  Nestle  and 
Dreyer's  would  combine  their  ice  cream 
businesses.  The  transaction  will 
increase  Nestle's  interest  in  Dreyer's 
from  23  percent  to  approximately  67 
percent.  At  the  time  Nestle  and  Dreyer's 
announced  the  merger,  the  transaction 
was  valued  at  approximately  $2.8 
billion. 

ni.  The  Complaint 

The  complaint  alleges  that  the 
relevant  line  of  commerce  (i.e.,  the 
product  market)  in  which  to  analyze  the 
acquisition  is  the  sale  of  superpremium 
.  ice  cream  to  the  retail  channel. 
Superpremium  ice  cream  contains  more 
butterfat  and  less  air  than  premium  or 
economy  ice  creams.  Therefore, 
superpremium  ice  cream  is  higher  in  fat 
than  the  other  two  segments  of  ice 
cream.  Ice  cream  also  is  differentiated 
on  the  quality  of  ingredients,  with 


superpremiiun  containing  more 
expensive  and  higher  quality  inputs. 
Finally,  superpremium  ice  cream  is 
priced  significandy  higher  than 
premiiun  or  economy  ice  creams. 
Superpremium  ice  cream  manufacturers 
set  their  prices  based  on  various  factors, 
including  the  price  of  other 
superpremium  ice  creams.  When 
Dreyer's  expanded  into  superpremium 
ice  cream  in  1999,  the  price  of  other 
superpremium  ice  creams  declined. 

The  complaint  alleges  that  the 
relevant  geographic  market  in  which 
there  are  competitive  problems  related 
to  the  acquisition  is  the  United  States. 
The  superpremium  ice  cream  market  is 
highly  concentrated  when  measured  by 
the  Herfindahl-Hirschman  Index 
(commonly  referred  to  as  the  "HHI").' 
The  post-acquisition  HHI  woidd 
increase  over  1,600  points,  from  3,501  to 
4,897  and  the  merging  parties  would 
have  a  combined  market  share  of  over 
55%. 

The  complaint  further  alleges  that 
entry  would  not  be  likely  or  sufficient 
to  prevent  anticompetitive  effects  in  the 
United  States.  It  would  be  very  difficult 
for  an  entrant  with  a  new  or  unknown 
brand  to  successfully  take  a  sufficient 
amount  of  sales  from  superpremiiun  ice 
cream  incumbents  to  remain  profitable. 
Furthermore,  a  superpremium  ice  cream 
entrant  would  face  great  difficulty 
developing  a  nationwide  Direct  Store 
Delivery  ("DSD")  distribution  network 
comparable  to  either  of  the  mei^ing 
parties. 

The  complaint  also  alleges  that 
Nestle's  acquisition  of  Dreyer's,  if 
consummated,  may  substantially  lessen 
competition  in  the  relevant  line  of 
commerce  in  the  relevant  market  in 
violation  of  section  7  of  the  Clayton  Act, 
as  amended,  15  U.S.C.  45,  by 
eliminating  direct  competition  betiyeen 
Nestle  and  Dreyer's;  by  eliminating 
Dreyer's  as  an  important  competitive 
constraint  in  the  relevant  market;  by 
increasing  the  likelihood  that  the 
combined  Nestle/Dreyer's  will 
unilaterally  exercise  market  power;  and 
by  increasing  the  likelihood  of,  or 
facilitation  of,  collusion  or  coordinated 
interaction  in  the  United  States. 


IV.  The  Terms  of  the  Agreement 
Containing  Consent  Order 

The  Proposed  Consent  Agreement 
will  remedy  the  Commission's 
competitive  concerns  about  the 
proposed  acquisition.  Proposed  Consent 
Agreement  Paragraph  II.A.  requires  that 
Proposed  Respondents  divest:  (1)  All 


■  The  HHI  is  a  measurement  of  market 
concentration  calculated  by  summing  the  squares  of 
the  individual  market  shares  ofall  participants. 


assets,  businesses,  and  goodwill  related 
to  the  manufacture,  marketing,  or  sale  of 
the  Dreamery,  Godiva  and  Whole  Fruit 
brands,  and  (2)  all  assets  related  to 
Nestle's  distribution  of  frozen  dessert 
products.  These  assets,  collectively 
referred  to  as  the  'assets  to  be 
divested,"  will  be  divested  to 
CoolBrands  International,  hic. 
("GoolBrands")  nalater  than  ten  (10) 
days  after  NesUe  acquires  Dreyer's. 
Proposed  Respondents  are  not  obligated 
to  divest  those  Nestle  distribution  assets 
that  CoolBrands  elects  not  to  acquire. 
Proposed  Respondents  may  license  back 
from  CoolBrands  the  rights  to  use  the 
"Whole  Fruit"  name  for  fruit  bars  for  a 
period  not  to  exceed  one  (1)  year. 

The  Proposed  Consent  Agreement 
requires  Proposed  Respondents  to  diveit 
Nestle's  distribution  assets  to 
CoolBrands  because  virtually  all 
superpremium  ice  cream  currently  is 
sold  through  DSD.  This  means  Uiat  the 
distributor  physically  places  the 
product  on  retailers'  shelves,  and  the 
retailer  does  not  purchase  the  product 
until  after  it  is  actually  delivered  to  the 
store. 

Paragraph  II.B.  provides  that  if  the 
Commission  determines  that 
CoolBrands  is  not  an  acceptable 
purchaser  of  the  assets  to  be  divested,  or 
if  the  divestiture  is  not  accomplished  in 
an  acceptable  manner.  Proposed 
Respondents  shall  immediately  rescind 
the  sale  of  the  assets  to  be  divested  to 
CoolBrands  and  divest  those  assets  at  no 
minimum  price  to  another  purchaser 
that  receives  the  prior  approval  of  the 
Commission  within  120  days  of  the  date 
the  Order  becomes  final. 

Paragraph  II.C.  of  the  Propo#5d 
Consent  Agreement  requires  that,  prior 
to  divesting.  Proposed  Respondents 
obtain  the  consent  of  Godiva 
Chocolatier,  hic.  ("Godiva 
Chocolatier"),  to  the  assignment  of  the 
license  agreement  between  Godiva 
Chocolatier  and  Dreyer's  for  the 
manufacture,  distribution  and  sale  of 
Godiva  ice  cream  to  the  acquirer. 
Paragraph  II.D.  of  the  Proposed 
Consent  Agreement  requires  Proposed 
Respondents  to  maintain  the  viability 
and  marketability  of  the  assets  to  be 
divested.  The  proposed  respondents  are 
also  required  to  maintain  the  assets 
pursuant  to  the  Order  to  Maintain 
Assets.  Paragraph  lI.E.  requires  that  for 
a  period  not  to  exceed  one  (1)  year  from 
the  date  that  CoolBrands  obtains  the 
assets  to  be  divested.  Proposed 
Respondents  will  supply  CoolBrands 
with  the  types  and  quantities  of 
Dreamery,  Godiva,  and  Whole  Fruit 
products  that  CoolBrands  requests  at  a 
price  no  greater  than  Proposed 
Respondents'  production  costs. 
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Paragraph  II.F.  further  provides  that  at 
the  request  of  CoolBrands,  Proposed 
Respondents  will  distribute  Dreamery, 
Godiva,  and  Whole  Fruit  for  CoolBrands 
for  a  period  not  to  exceed  one  (1)  year 
in  any  areas  of  the  U.S.  where  Dreyer's 
previously  distributed  these  products. 
Paragraph  II.G.  requires  Proposed 
Respondents  to  provide  technical 
assistance  to  CoolBraiyls,  as  needed,  for 
a  period  not  to  exceed  one  (1)  year. 
Paragraph  II. H.  requires  Proposed 
Respondents  to  provide  administrative 
services  to  CoolBrands.  as  needed,  for  a 
period  not  to  exceed  one  (1)  year. 

Paragraph  II. I.  requires  that,  for  a 
period  not  to  exceed  five  (5)  years. 
Proposed  Respondents  will  supply 
sufficient  volumes  of  additional  ice 
cream  products  (e.g.,  premium  ice 
creams  or  novelty  products)  to 
CoolBrands  to  enable  CoolBrands  to 
profitably  distribute  Dreamery,  Godiva, 
and  Whole  Fruit  superpremium 
products.  This  provision  was  included 
in  the  Proposed  Consent  Agreement 
because  Nestle 's  DSD  system  handles 
more  products  than  the  Dreamery, 
Godiva,  and  Whole  Fruit  superpremium 
products  that  CoolBrands  is  acquiring, 
and  the  provision  will  enable 
CoolBrands  to  operate  profitably  for  a 
limited  term  while  CoolBrands  attempts 
to  attract  independent  distribution 
business  from  unaffiliated  third  parties. 

Paragraph  II.J.  requires  that  Proposed 
Respondents  modify  the  joint  venture 
agreement  between  Dreyer's  and 
Starbucks  to  allow  Starbucks  to 
maiiufacture,  distribute,  and  sell  the 
Starbucks  brand  of  ice  cream  and  other 
ice  cream  products  themselves  or  in 
collaboratk)n  with  other  third-parties. 
Under  the  existing  joint  ventiue 
agreement  between  Dreyer's  and 
Starbucks,  Dreyer's  is  the  sole 
manufactiuer,  distributor  and  salesman 
for  the  Starbucks  brand  of 
superpremium  ice  cream. 

Paragraph  III  limits  the  ways  in  which 
Proposed  Respondents  may  utilize  an 
information  it  acquires  with  respect  to 
CoolBrands. 

Paragraph  IV  of  the  Proposed  Consent 
Agreement  allows  the  Commission  to 
appoint  an  Interim  Monitor  to  monitor 
compliance  with  the  terms  of  this 
Proposed  Order.  The  Proposed  Consent 
Agreement  provides  the  Monitor 
Trustee  with  the  power  and  authority  to 
monitor  the  Proposed  Respondents' 
compliance  with  the  terms  of  the 
Proposed  Consent  Agreement,  and  full 
and  complete  access  to  personnel, 
books,  records,  documents,  and 
facilities  of  the  Proposed  Respondents 
to  fulfill  that  responsibility.  In  addition, 
the  Interim  Monitor  may  request  any 
other  relevant  information  that  relates  to 


the  Proposed  Respondents'  obligations 
under  the  Proposed  Consent  Agreement. 
The  Proposed  Consent  Agreement 
precludes  Proposed  Respondents  from 
taking  any  action  to  interfere  with  or 
impede  the  Interim  Monitor's  ability  to 
perform  his  or  her  responsibilities  or  to 
monitor  compliance  with  the  Proposed 
Consent  Agreement. 

The  Interim  Monitor  may  hire  such 
consultants,  accountants,  attorneys,  and 
other  assistants  as  are  reasonably 
necessary  to  carry  out  the  Interim 
Monitor's  duties  and  responsibilities. 
The  Proposed  Consent  Agreement 
requires  the  Proposed  Respondents  to 
bear  the  cost  and  expense  of  hiring  these 
assistants. 

Paragraph  V.A.  of  the  Proposed 
Consent  Agreement  authorizes  the 
Commission  to  appoint  a  divestiture 
trustee  in  the  event  Nestle  fails  to  divest 
the  assets  as  required  by  the  Proposed 
Consent  Agreement. 

Paragraph  VI.  of  the  Proposed  Consent 
Agreement  provides  that  Proposed 
Respondents  allow.  Mars,  Incorporated 
("Mars"),  to  terminate  its  agreements 
and  joint  ventures  with  Dreyer's.  Mars' 
agreements  with  Dreyer's  involved 
Dreyer's  manufacturing  and  distributing 
ice  cream  products  for  Mars.  Mars 
planned  to  have  Dreyer's  manufacture 
and  distribute  a  new  superpremium  ice 
cream  for  Mars.  Mars  will  now  be  free 
to  enter  this  market  on  their  own  or  as 
part  of  a  new  joint  venture,  or  other 
arrangement,  with  a  third  party. 

Paragraph  VII.  of  the  Proposed 
Consent  Agreement  requires  Proposed 
Respondents  to  permit  Unilever's  Ben  & 
Jerry's  subsidiary  to  terminate  its 
distribution  agreement  with  Dreyer's  by 
December  31,  2003.  The  existing 
distribution  agreement  between  Dreyer's 
&  Ben  &  Jerry's  required  Ben  &  Jerry's 
to  giwB  Dreyer's  approximately  nine  (9) 
months  notice  prior  to  terminating 
distribution.  This  provision  will  reduce 
{he  notice  period  that  Ben  &  Jerry's  must 
provide. 

Paragraph  Vin.  through  XII.  detail 
certain  general  provisions.  Paragraph 
VIII.  prohibits  Proposed  Respondents 
from  acquiring,  without  providing  the 
Commission  with  prior  notice,  any 
ownership  or  other  interest  in 
Dreamery,  Godiva,  or  Starbucks 
superpremium  ice  cream  brands  or  in 
any  of  the  Nestle  distribution  asS'ets  that 
CoolBrands  is  acquiring,  or  other  DSD 
distribution  as^ts.  These  are  the  assets 
that  Proposed  Respondents  are 
divesting.  The  provisions  regarding 
prior  notice  are  consistent  with  the 
terms  used  in  prior  orders.  The 
Proposed  Consent  Agreement  does  not 
restrict  the  Proposed  Respondents  from 


developing  any  new  superpremium 
brands. 

Paragraph  IX.  requires  the  Proposed 
Respondents  to  file  compliance  reports 
with  the  Commission,  the  first  of  which 
is  due  within  thirty  (30)  days  of  the  date 
on  which  the  Proposed  Consent 
Agreement  becomes  final,  and  every 
sixty  (60)  days  thereafter  until  the 
divestitures  are  completed.  Paragraph  X. 
provides  for  notification  to  the 
Commission  in  the  event  of  any  changes 
in  the  corporate  Proposed  Respondents. 
Paragraph  XI.  requires  Proposed 
Respondents  to  grant  access  to  any 
authorized  Commission  representative 
for  the  purpose  of  determining,  or 
securing  compliance  with  the  Proposed 
Consent  Agreement.  Paragraph  XII. 
terminates  the  Proposed  Consent 
Agreement  after  ten  (10)  years  from  the 
date  the  Proposed  Order  becomes  final. 

V.  Opportunity  for  Public  Comment 

The  Proposed  Consent  Agreement  has 
been  placed  on  the  public  record  for 
thirty  (30)  days  for  receipt  of  comments 
by  interested  persons.  Comments 
received  during  this  period  will  become 
part  of  the  public  record.  After  thirty 
(30)  days,  the  Commission  will  again 
review  the  Proposed  Consent  Agreement 
and  the  comments  received  and  will 
decide  whether  it  should  withdraw  from 
the  agreement  or  make  the  Proposed 
Consent  Agreement  final. 

By  accepting  the  Proposed  Consent 
Agreement  subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  problems  alleged  in  the 
complaint  will  be  resolved.  The  purpose 
of  this  analysis  is  to  invite  public 
conunent  on  the  Proposed  Consent 
Agreement,  including  the  proposed  sale 
of  assets  to  CoolBrands,  in  order  to  aid 
the  Commission  in  its  determination  of 
whether  to  make  the  Proposed  Consent 
Agreement  final.  This  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Proposed  Consent 
Agreement  nor  is  it  intended  to  modify 
the  terms  of  the  Proposed  Consent 
Agreement  in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

Concurring  Statement  of  Commissioner 
Sheila  F.  Anthony  Nestle  S.A./Dreyer's 
Grand  Ice  Cream  Holdings,  Inc./ 
Dreyer's  Grand  Ice  Cream,  Inc. 

The  Federal  Trade  Commission  has 
voted  to  accept  a  proposed  consent 
agreement  designed  to  remedy  the  likely 
anticompetitive  effects  arising  from  the 
merger  of  Nestle  and  Dreyer's.  While  I 
concur  in  the  Commission's  decision,  I  '■ 


write  separately  to  highlight  several 
lingering  concerns. 

As  explained  in  greater  detail  in  the 
Analysis  to  Aid  Public  Comment,  to 
remedy  overiaps  in  the 
"superpremium"  ice  cream  businesses 
of  Nestle  and  Dreyer's,  the  parties  will 
be  required  to  divest  a  package  of 
assets— including  Dreyer's  Dreamery  ice 
cream  and  Whole  Fruit  sorbet  brands, 
Dreyer's  license  to  the  Godiva  brand,' 
and  Nestle's  frozen  dessert  Direct  Store 
Delivery  (DSD)  distribution  network— to 
CoolBrands  International,  Inc.  However, 
Nestle's  DSD  system  cmrently  handles 
more  product  volume  than  that 
represented  by  the  products  CoolBrands 
will  acquire.  Therefore,  the  proposed 
consent  agreement  also  requires  the 
merged  competitors,  for  a  period  of  five 
years,  to  supply  CoolBrands  with 
sufficient  volumes  of  additional  ice 
cream  products  to  enable  it  profitably  to 
operate  the  distribution  system. 

CoolBrands  is  a  qualified  buyer  whose 
management  team  has  significant 
experience  in  the  ice  cream  business. 
With  respect  to  the  acquisition  of  the 
three  product  brands,  CoolBrands  has 
existing  manufacturing  capacity  and 
expertise,  which  should  facilitate  a 
smooth  transition  on  the  manufacturing 
side.  With  respect  to  the  acquisition  of 
Nestle's  DSD  distribution  assets, 
CoolBrands  already  has  some  DSD 
assets  and  business  of  its  own;  and 
appears  to  understand  how  to  operate  a 
DSD  network.  This  is  particularly 
important,  because  DSD  is  the  method 
currraitly  used  to  sell  virtually  all 
superpremium  ice  cream  in  the  United 
States.  ]n  sum,  CoolBrands  seems  well- 
positioned  to  make  the  most  of  the 
product  and  distribution  assets  it  will 
acquire. 

However,  the  "mix-and-match" 
nature  of  the  divestitiire  package  is  far 
from  ideal,  especially  when  compared 
with  the  assets  to  be  retained  by  the 
combined  Nestle/Dreyer's.  Post-merger, 
Nestle/Dreyer's  will  own  Nestle's 
dominant  Haagen-Dazs  superpremium 
ice  cream  brand  as  well  as  Dreyer's 
superior  DSD  distribution  system. 
CoolBrands,  on  the  other  hand,  will  end 
up  with  one  company's  less-popular 
brands  and  the  other  company's  weaker 
DSD  distribution  system. 

As  Commission  staff  recently  has 
acknowledged,  and  as  I  have  maintained 
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'  The  parties  will  not  be  required  to  divest 
Dreyers  license  to  the  Starbucks  brand.  The 
combined  Nestle/Dreyer's  will  retain  the  existing 
Starbucks  ice  cream  business.  However,  the  current 
joint  venture  bet^teen  Dreyer's  and  Starbucks  will 
be  modified  to  make  it  a  non-exclusive  joint 
venture,  thereby  allowing  Starbucks  (if  it  so 
chooses)  to  conduct  ice  cream  business  apart  bom 
the  joint  venture. 


throughout  my  tenure  as  Commissioner, 
the  divestiture  of  a  complete, 
autonomous,  ongoing  business  unit 
minimizes  the  risks  of  anticompetitive 
harm  because  "such  a  remedy  requires 
the  Commission  and  the  Btireau  to  make 
the  fewest  assumptions  and  to  draw  the 
fewest  conclusions  about  the  market 
and  its*participants  and  about  the 
viability  and  competitiveness  of  the 
proposed  package  of  assets."  2  In  this 
case,  it  is  a  foregone  conclusion  that  the 
"mix-and-match"  product  and 
distribution  assets  to  be  acquired  by 
CoolBrands  are  not  a  perfect  fit  for  each 
other.  The  proposed  consent  agreement 
explicitly  recognizes  that,  absent  a 
short-term  commitment  of  product 
voliune  fit)m  competitor  Nestle/ 
Dreyer's,  CoolBrands  would  have 
insufficient  voliune  to  operate  the 
Nestle  DSD  distribution  system 
profitably.  The  resulting  volume 
commitments  are  a  more  regulatory 
form  of  relief  than  I  ordinarily  like  to 
see,  in  large  part  because  they 
effectively  will  require  the  Commission 
to  supervise  the  superpremium  ice 
cream  marketplace  for  the  next  five 
years. 

Moreover,  there  is  no  guarantee  that 
the  CoolBrands  DSD  distribution  system 
will,  in  fact,  be  profitable  once  the 
volimie  commitments  terminate.  In  the 
meantime,  all  of  the  risk  of  failure  is 
borne  by  CoolBrands  and,  ultimately, 
consimiers — not  by  the  parties.  Five 
years  from  now,  Nestle/Dreyer's  almost 
certainly  will  retain  its  leading  Haagen- 
Dazs  brand,  an  excellent  DSD 
distribution  system,  and  plenty  of 
volume  to  drive  through  that  system.  In 
contrast,  if  CoolBrands  finds  itself 
unable  to  attract  additional  DSD  product 
volume  bora  third  parties,  the  company 
may  suffer  from  decreased  profitability. 
Depending  upon  the  strategic  choices 
CoolBrands  might  be  forced  to  make, 
consumers  could  be  faced  with  fewer, 
higher-priced  superpremium  offerings 
on  supermarket  shelves. 

Every  settlement  has  elements  of 
uncertainty  and  risk.  Oiu-  job  is  to 
determine  whether  the  risk  is  small 
enough  to  be  acceptable.  I  have  voted  to 
accept  the  proposed  settlement  based 
upon  stafi^s  extensive  investigation  of 
the  ice  cream  industry,  as  weU  as 
CoolBrands'  frack  record.  CoolBrands 
appears  capable  of  attracting  enough 
independent  distribution  husiness  to  fill 
its  excess  DSD  capacity  over  time.  In 
addition,  CoolBrands  always  has  the 


option  of  scaling  down  its  DSD  system 
to  more  closely  match  available  volume 
and  maintain  profitability.  Therefore, 
based  upon  the  evidence  available  to  me 
at  this  time,  I  am  reasonably  comfortable 
that  things  will  work  out  as  intended, 
and  that  the  competitive  status  quo  can 
be  attained. 

[PR  Doc.  03-16700  Filed  7-1-03;  8:45  ami 

BHXING  CODE  e7S<M>1-P 


GENERAL  ACCOUNTING  OFFICE 

Advisory  Council  on  Government 
Auditing  Standards;  Government 
Auditing  Standards 

AGENCY:  General  Accoimting  Office. 
ACTION:  Notice  of  document  availability. 


2  Bureau  of  Competition,  Federal  Trade 
Commission,  Statement  of  the  Federal  Trade 
Commission's  Bureau  of  Competition  on 
Negotiating  Merger  Remedies  LApr.  2,  2003), 
available  at  http://www.flc.gov/bc/bestpmctices/ 
bestpractices030401  .htm. 


SUMMARY:  David  M.  Walker,  ComptroUer 
General  of  the  United  States  and  head 
of  the  U.S.  General  Accoimting  Office 
(GAO),  on  Wednesday,  June  25,  2003, 
announced  the  release  of  a  new  edition 
of  "Government  Auditing  Standards" 
commonly  referred  to  as  the  Yellow 
Book.  GAO's  publication  of 
"Government  Auditing  Standards" 
provides  a  framework  for  ensuring  the 
competence,  integrity,  objectivity,  and 
independence  of  government  audits  at  a 
time  of  urgent  need  for  integrity  in  the 
auditing  profession  and  for  transparency 
and  accountability  in  the  management 
of  limited  government  resources.  This 
fourth  revision  since  the  standards  were 
first  published  in  1972  vdll  guide  audits 
of  financial  and  program  management 
not  only  in  Federal  agencies,  but  also 
State  and  local  governments,  and 
nonprofit  organizations  that  receive 
Federal  funds.  Bringing  the  1994  edition 
up  to  date  after  an  extensive  process  of 
consultation  with  auditors  and 
stakeholders,  the  standards  incorporate 
amendments  on  computer-based 
information  systems,  auditor 
communication,  and  auditor 
independence.  The  revision  strengthens 
audit  requirements  for  identifying  fraud, 
illegal  acts,  and  noncompliance; 
redefines  the  types  of  audits  and 
services  covered;  provides  consistency 
of  requirements  across  types  of  audits; 
and  gives  clear  guidance  to  auditors  as 
they  work  toward  a  government  that  is 
efficient,  effective,  and  accountable  to 
the  people. 

New  standards  are  applicable  for 
financial  audits  and  attestation 
engagements  of  periods  ending  on  or 
after  January  1,  2004,  and  for 
performance  audits  beginning  on  or 
after  January  1,  2004.  Early  appUcations 
is  permissible  and  encouraged. 

"Government  Auditing  Standards"  is 
available  on  the  GAO  Web  site  at 
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www.gao.gov/govaud/ybk01  .htm. 
Printed  copies  will  be  available  from  the 
U.S.  Government  Printing  Office.  Also 
posted  on  the.  Web  site  is  a  list  of  major 
changes  from  the  1994  edition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Buchanan,  Assistant  Director, 
Govenmient  Auditing  Standards,  202- 
512-9321. 

Jeanette  M.  Franzel, 

Director,  Financial  Management  and 

Assurance. 

[FR  Doc.  03-16716  Filed  7-1-03;  8:45  am] 

BHJJNG  CODE  1610-03-M 


GENERAL  SERVICES 
ADMINrSTRATION 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  San  Ysidro  Border  Station 
Expansion 

AGENCIES:  General  Services 
Administration  (GSA),  California 
Department  of  Transportation 
(CalTrans),  and  Federal  Highway 
Administration  (FHWA). 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  upgrade  and  expansion  of  the 
existing  San  Ysidro  Border  Station. 

SUMMARY:  The  action  to  be  evaluated  by 
this  EIS  is  the  upgrade  and  expansion  of 
the  existing  San  Ysidro  Border  Station, 
located  in  San  Ysidro,  California,  to 
relieve  the  substantial  increase  of  traffic 
congestion  at  thp  southern  terminus  of 
1-5;  to  implement  new  mandated  border 
entry/exit  programs,  in  accordance  with 
the  legislative  requirements  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996;  to 
further  the  reorganization  of  the  Federal 
Inspection  Services  into  an  agency  of 
Homeland  Security;  and,  to  maintain 
control  over  ever  present  illegal 
activities  at  the  border. 

Alternatives 

Four  build  alternatives  for  the 
proposed  project  are  currently  under 
consideration  and  will  be  analyzed  in 
"the  EIS  for  potential  environmental 
impacts.  In  addition,  as  required  be 
NEPA,  the  "No  Build"  alternative  will 
be  analyzed.  In  an  effort  to  provide 
effective  border  control  services  to  both 
Mexico  and  the  United  States  (U.S.), 
and  to  streamline  traffic  along  1-5 
between  Mexico  and  the  U.S.,  several 
potential  developments  outside  of  the 
scope  of  this  project  are  being  taken  into 
consideration  during  the  planning 
stages  of  the  proposed  project.  One  of 
these  potential  developments  involves 


the  Mexican  Federal  Government's  plan 
to  develop  a  new  non-commercial  port 
of  entry  at  El  Chaparral,  located  directly 
south  of  the  decommissioned  U.S. 
Virginia  Avenue  Commercial  Vehicle 
Inspection  facility.  The  San  Ysidro 
Border  Station  would  need  to  align 
with,  or  connect  to,  the  El  Chaparral 
facility.  A  second  local  area  projett 
which  would  affect  the  development  of 
the  proposed  project  is  the  San  Ysidro 
Intermodal  Transportation  Center, 
which  will  improve  the  trolley  terminus 
to  the  east  of  the  existing  San  Ysidro 
Border  Station.  The  proposed 
transportation  center  also  includes 
general  hardscape  and  landscape 
improvements,  as  well  as  upgrades  to 
existing  parking  lots  and  roadways.  This 
development  would  establish  the  area 
east  of  the  existing  San  Ysidro  Border 
Station  as  the  main  hub  for  the  local 
population  and  any  individuals  wishing 
to  cross  the  U.S./Mexico  border. 

Public  Involvement 

The  views  and  comments  of  the 
public  are  necessary  in  determining  the 
scope  and  content  of  the  environmental 
analysis  in  connection  with  the 
proposed  project.  A  scoping  meeting  for 
the  proposed  project  will  be  held  on 
Wednesday,  July  23,  2003  from  3  p.m. 
to  7  p.m.  at  the  San  Ysidro  Multi- 
Cultural  Center,  located  at  4345  Otay 
Mesa  Road  in  San  Ysidro,  CA.  Interested 
parties  may  attend  to  present  questions 
and  concerns  that  they  believe  should 
be  addressed  in  the  EIS.  Release  of  the 
Draft  EIS  for  public  comment  and  the 
public  meeting  will  be  annoimced  in  the 
local  news  media  as  these  dates  are 
established. 

FOR  FURTHER  INFORMATION  CONTACT: 
General  Services  Administration,  Pacific 
Rim  Region,  Ramon  D.  Riesgo,  Border 
Station  Program,  Desert  Service  Center, 
401  West  "A"  Street,  Suite  2075.  San 
Diego,  CA  92101-8843,  (619)  557-5092. 

Steve  J.  Scavo, 

Acting  Director,  Desert  Service  Center. 
[FR  Doc.  03-16784  Filed  7-1-03;  8:45  am] 
BILLING  CODE  6620-27-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-03-«8] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Hemostatic 
Disorders  in  Families — New — National 
Center  for  Infectious  Diseases  (NCID), 
Centers  for  Diseases  Control  and 
Prevention  (CDC).  Disorders  of 
hemostasis  are  primarily  due  to 
alteration  in  the  balance  of  the  normal 
hemostatic  mechanism,  which  provides 
for  the  appropriate  formation  and 
breakdown  of  the  clot.  Disruption  in 
this  balance  causes  bleeding  disorders 
and  thrombotic  disorders,  both  of  which 
are  multifactorial,  resulting  from  the 
interaction  of  genetic  and 
environmental  risk  factors.  Disorders 
that  are  transmitted  in  families,  such  as 
hemophilia  and  protein  S  deficiency, 
are  due  to  specific  mutations,  but  many 
different  mutations  are  known  to  cause 
each  disease.  Since  different  mutations 
may  cause  variation  in  severity  and 
clinical  course  of  the  disease, 
population  studies  capture  a 
heterogeneous  group.  Modification  of 
the  primary  gene  defect  by  acquired 
factors  and  by  action  of  oihei  genes  to 
produce  further  variability  in  clinical 
expression  of  the  disease  may  be  less 
apparent  in  populations.  Study  of 
family  members  allows  for  control  of 
one  significant  parameter,  gene  defect, 
in  order  for  the  effects  of  other  variables 
to  be  examined. 

Diagnosis  of  a  hemostatic  disorder 
through  measurement  of  coagulation 
factors  or  genetic  testing  is  not  always 
predictive  of  clinical  disease,  yet 
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individuals  given  such  a  diagnosis  may 
undergo  prospective  treatment  for 
surgical  procedures  or  even  lifelong 
anticoagidation.  The  reasons  that  some 
individuals  with  a  particular  gene  defect 
experience  symptoms  while  others  with 
the  same  defect  do  not  is  poorly 
understood.  An  imderstanding  of 
additional  risk  factors  involved  would 
result  in  more  appropriate  targeting  of 
therapy  and  reduce  unnecessary 
treatment  with  blood  products  or  drugs 
with  significant  side  effects. 

The  primary  objective  of  this  study  is 
to  identify  risk  factors  related  to  intra- 
famiUal  differences  in  manifestations  of 
hemostatic  diseases,  including  bleeding 
disorders,  such  as  von  Willebrand 
disease  and  platelet  storage  pool 
disease,  and  thrombotic  disorders,  such 
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as  protein  C  deficiency  and  protein  S 
deficiency. 

This  is  a  descriptive  study  of  families 
with  bleeding  or  thrombotic  disorders. 
The  goal  is  to  identify  famiUes  with  5- 
10  members  affected  with  a  bleeding  or 
thrombotic  disorder.  Family  members 
who  have  the  same  abnormal  gene  will 
be  compared  as  to  their  clinical 
symptoms  or  lack  thereof  and 
differences  in  physiologic  and  genetic 
markers  which  may  be  related  to  the 
disorder  under  study.  Data  will  be 
collected  for  at  least  five  years  for 
descriptive  and  hypothesis  generating 
pmposes. 

Ten  families  a  year  will  qualify  for 
this  study;  up  to  100  members  will  be 
enrolled.  Participants  will  be  asked  to 
be  interviewed  by  a  trained  interviewer 


with  questions  on  demographics, 
medical  history,  behavioral  and  lifestyle 
factors,  and  family  history;  have  35 
milliliters  (about  2.5  tablespoons)  of 
blood  drawn  from  a  vein  in  the  arm.  The 
blood  will  imdergo  testing  of 
appropriate  coagulation  parameters  and 
physiologic  variables  such  as  blood 
groups.  The  tests  chosen  will  depend 
upon  the  disorder  present  in  the  family. 
Participants  will  also  be  asked  to  give 
study  staff  access  to  previous  laborato^ 
results  collected  at  other  institutions  or 
at  CDC,  provide  contact  information  for 
family  members  thought  to  have 
symptoms  of  bleeding  or  clotting,  and 
allow  his  or  her  diagnosis  to  be 
disclosed  to  family  members.  There  is 
no  cost  to  the  respondents. 


Respondents 


Male  

Female  

Total 


No.  of 
respondents 


50 
50 


No.  of  re- 
sponses per 
respoTKlent 


2 
2 


Average 

burden  per 

response 

(in  hours) 


30/60 
30/60 


Total 

burden 

(in  hours) 


50 
50 
100 


Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-16676  Filed  7-1-03;  8:45  am] 

BILUNC  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03032] 

Addressing  Asthma  From  a  Public 
Health  Perspective;  Notice  of 
Availability  of  Funds  Amendment 

A  notice  announcing  the  availability 
of  fiscal  year  (FY)  2003  funds  for 
cooperative  agreements  for  "Addressing 
Asthma  From  a  Public  Health 
Perspective"  published  in  the  Federal 
Register  on  May  28,  2003,  Volume  68, 
Number  102,  pages  31707-31720.  The 
notice  is  amended  as  follows: 

On  page  31707,  third  column,  at  the 
end  of  the  first  paragraph,  insert  the 
following,  "If  the  applicant  is  not  the 
State  health  department,  but  is  another 
department  responsible  for  the  State 
asthma  program,  or  a  bona  fide  agent  of 
the  State  health  department,  they  must 
include  documentation  to  indicate  their 
status.  This  dociunentation  should 
include:  (1)  A  letter  from  the  State 
health  department  designating  the 
applicant  organization  as  their  bona  fide 


agent,  or  as  the  organization  respcmsible 
for  asthma  programs  within  the  State; 
and/or  (2)  any  official  dociunentation 
showing  that  the  appUcant  organization 
maintains  responsibility  for  the  State 
asthma  program.  The  documentation 
must  be  placed  directly  behind  the  face 
page  of  the  application  form." 

Dated:  June  26,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-16681  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  4163-1B-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

IProgram  Announcement  03102] 

Expanding  Existing  Surveillance 
Systems  To  Include  Pfiesteria,  Other 
Harmful  Algal  Blooms,  and  Marine 
Toxins;  Notice  of  Availability  of  Funds 

Application  Deadline:  August  1 ,  2003 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301  of  the  Public  Health  Service 
Act.  [42  U.S.C.  section  241],  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  niunber  is  93.283. 


B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  Expanding  Existing 
Surveillance  Systems  to  Include 
Pfiesteria,  Other  Harmful  Algal  Blooms, 
and  Marine  Toxins.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  Environmental  Health. 

The  purpose  of  the  program  is  to 
assist  state  and  local  public  health 
departments  with  expanding 
surveillance  activities  for  adverse 
human  health  outcomes  and  exposure  to 
waters  contaminated  with  not  only 
Pfiesteria,  but  also  other  harmful  algae, 
their  toxins,  or  other  marine  toxins. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  National 
Center  for  Environmental  Health 
(NCEH):  Increase  the  capacity  of  state 
and  local  health  departments  to  deliver 
environmental  health  services  in  their 
commimities. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by: 
state  and  local  governments  or  their 
bona  fide  agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianne  Islands, 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
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Marshall  Islands,  and  the  Republic  of 
Palau),  and  political  subdivisions  of 
states  (in  consultation  with  states). 
To  be  eligible,  applicants  must: 

1.  Provide  evidence  of  an  existing 
surveillance  system(s)  for  Pfiesteria  or 
other  harmful  algae,  their  toxins,  or 
other  marine  toxins.  This  may  be 
demonstrated  through  a  letter  from  yoiu 
organization's  leadership  and  a  copy  of 
a  recent  siuT^eillance  report  print  out. 

2.  Demonstrate  your  organization  has 
capacity  and  experience  providing 
"surveillance  activities  for  adverse 
human  health  outcomes  and  exposiue  to 
waters  contaminated  with  Pfiesteria, 
other  harmful  algae,  their  toxins,  or 
other  marine  toxins.  This  may  be 
demonstrated  through  letters  of  support. 

This  information  should  be  placed 
directly  behind  the  face  page  (first  page) 
of  your  application.  Applications  that 
fail  to  submit  evidence  requested  above 
will  be  considered  non-responsive  and 
returned  without  review. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $3,000,000  is  available 
in  F\'  2003  to  fund  approximately  six  to 
eight  awards.  It  is  expected  that  the 
average  award  will  be  $500,000,  ranging 
from  $250,000  to  $750,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  1 ,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

No  matching  fimds  are  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1.  Recipient  Activities 

All  proposed  activities  should  be 
planned  and  conducted  in  collaboration 
and  coordination  with  CDC  by  state/ 
local  health  departments,  and  where 
appropriate,  in  consultation  with: 


•  Appropriate  state  and  local 
professional  associations. 

•  Health  care  providers  and 
institutions  serving,  diagnosing,  or 
providing  treatment  and  care  for 
persons  having  symptoms  related  to 
exposure  to  Pfiesteria,  harmful  algal 
blooms,  or  marine  toxins,  including 
laboratories  conducting  testing. 

•  Relevant  community  groups  and 
organizations. 

•  Universities  and  health  research 
agencies. 

Surveillance  activities  should: 
a.  Target  individuals  with  high  risk  of 
exposure  to  waters  containing  harmful 
algae,  including  Pfiesteria  piscicida. 

D.  Conduct  investigations  of  all  cases 
of  Pfiesteria-related  illnesses  meeting 
the  set  of  exposure  conditions  and 
cliniced  signs  and  symptoms  previously 
agreed  upon  by  State  and  Federal 
partners  to  determine  risk  factors  for 
illness,  and  to  consider  banking  clinical 
materials  for  future  laboratory 
confirmation  of  exposure. 

c.  Conduct  investigations  of  illnesses 
associated  with  harmful  algae  to 
determine  risk  factors  for  illness  and  to 
consider  banking  clinical  materials  for 
future  laboratory  confirmation  of 
exposure. 

d.  Develop  and  conduct  surveillance 
activities  to  identify  potential  sources  of 
exposiu-e  to  harmful  algae,  including  P. 
piscicida  and  Pfiesteria-like  organisms, 
and  bank  clinical  samples  for  future 
analysis. 

e.  Regularly  report  information 
collected  using  the  pre-existing  PEAS 
(Possible  Estuary  Associated  Syndrome) 
surveillance  software  to  the  aggregate 
database  that  is  housed  at  CDC. 

f.  Assess  clinical  data  on  people  with 
illnesses  related  to  exposure  to  harmful 
algae. 

g.  Develop  and  implement 
appropriate  preventive  strategies  and 
develop  information  materials  for  use  by 
health  professionals  and  the  public  to 
aid  in  prevention  and  control  of 
illnesses  associated  with  P.  piscicida 
and  other  harmful  algae. 

Applicants  may  include  several 
research  activity  projects  within  their 
proposal.  If  applying  for  the  research 
funding,  suggested  examples  of  the 
specific  areas  of  research  activities  may 
include: 

a.  Laboratory  studies  to  further  define 
the  biological  impacts  associated  with 
the  presence  of  P.  piscicida,  other 
harmful  algae,  and  the  toxins  they 
produce. 

b..  Further  characterization  of  the 
environmental  impact  on  estuarine 
waters  associated  with  the  presence  of 
P.  piscicida,  other  harmful  algae,  and 
the  toxins  they  produce. 


c.  Exploring  the  impact  of 
anthropogenic  nutrient  sources  on  the 
composition  of  phytoplankton 
communities  in  drinking  water  sources 
and  recreational  waters. 

d.  Examining  the  potential  for  human 
health  effects  from  chronic  low-level 
exposures  to  toxins  produced  by  simileu' 
organisms. 

2.  CDC  Activities 

a.  Provide  consultation  and  scientific 
and  technical  assistance  and  training, 
surveillance,  epidemiologic  research, 
laboratory  and  prevention  activities. 

b.  As  needed,  assist  in  refining  the 
format  for  reporting  surveillance  data 
including  case  report  forms,  database, 
and  maintaining  the  reporting  system. 

c.  Participate  with  states  to  reach 
mutually  agreed  upon  standardized 
study  protocols  and,  where  appropriate, 
data  collection  instruments  for  projects 
or  studies. 

d.  Assist  in  preparing  standard  data 
collection  forms,  questionnaires,  etc.,  as 
needed  in  surveillance  activities  and 
special  epidemiologic  investigations. 

e.  Assist  in  the  evaluation  of  the 
overall  effectiveness  of  progreun 
operations,  including  the  impact  of 
surveillance  data  on  the  development  of 
public  policy,  and  on  targeting  and 
evaluating  prevention  activities. 

f.  Participate  in  the  analysis  of 
information  and  data  gathered  from 
program  activities  and  facilitate  the 
transfer  of  information  and  technology 
among  all  states  and  communities. 

g.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
imtil  the  research  project  is  completed. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  required  for  this  program. 
The  Program  Aimoimcement  title  and 
number  must  appear  in  the  LOI.  The 
narrative  should  be  no  more  than  5 
pages,  double-spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  12-point  font.  Your  letter  of 
intent  will  be  used  to  enable  CDC  to 
determine  the  level  of  interest  in  the 
announcement,  and  should  include  the 
following  information: 
.  a.  Organization  name  and  address. 

b.  Project  Director  and  telephone 
number. 

c.  An  abstract  briefly  summarizing  the 
sm^eillance  program  for  which  funds  ^ 
are  requested,  including  the  activities  to 
be  undertaken  and  an  estimated  budget. 
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d.  If  also  applying  for  funding  for 
research  activities,  a  brief  description  of 
the  activities  to  be  undertaken  for  each 
research  project/activity  and  an 
estimated  budget  for  each. 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  shoidd  consist  of  a 
description  of  the  planned  first  year 
activities,  and  clearly  lay  out  future  year 
objectives  and  activities  to  be  conducted 
over  the  entire  three-year  project  period. 
The  criteria  listed  in  the  Evaluation 
Criteria  section  will  serve  as  the  basis 
for  evaluating  the  application;  therefore, 
the  narrative  of  the  application  should 
address  the  following: 

a.  Applicant's  understanding  of  the 
problem. 

b.  Applicant's  ability  to  carry  out  the 
project. 

c.  Technical  and  program  personnel 
capability. 

d.  Budget  justification. 

e.  Human  Subjects  review. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission: 


The  LOI  must  be  received  by  4  p.m. 
Eastern  Time,  July  16,  2003.  Submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  To 
Obtain  Additional  Information"  section 
of  this  announcement.  The  LOI  may  not 
be  submitted  electronically. 

Application  Forms 

If  applying  for  surveillance  funding, 
submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  If  applying  for  research 
funding,  submit  the  signed  original  and 
two  copies  of  PHS  398  should  be 
utilized.  Forms  are  available  at  the 
following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 


Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time,  August  1,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA#03102, 
CDC  Prociuement  and  Grants  Office, 
2920  Brandywine  Road,  AUanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  vrill  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  Eastern  Time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  Uiat  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  dociunentation,  consider  the 
apphcation  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  willi)e  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measiues  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

a.  Understanding  of  the  Problem  (25 
Points): 

The  extent  to  which  the  applicant 
imderstands  the  piu^pose  and 
requirements  of  die  program.  This 
includes  the  extent  of  the  applicant's 


identification  and  description  of  the 
problem,  the  realistic  presentation  of 
objectives  to  maintain  effective 
surveillance  systems  and  prevention 
programs,  and  evaluation  criteria 
established  to  assess  siuveillance, 
epidemiologic  research,  and  prevention 
activities. 

b.  Ability  to  Carry  Out  the  Project  (25 
Points): 

Degree  to  which  the  applicant 
provides  evidence  of  the  abihty  to  carry 
out  Ihe  proposed  project  and  the  extent 
to  which  the  applicant  dociunents 
demonstrated  capability  to  achieve  the 
objectives  of  the  proposed  program. 
This  may  include  plans,  approaches, 
methods,  and  evaluations  to  be  used  in 
conducting  and  evaluating  surveillance, 
epidemiologic  research,  and  prevention 
programs,  and  may  include 
collaborating  with  universities  or  other 
health  research  agencies. 

c.  Technical  Anproach  (20  Points): 
Degree  to  which  proposed  objectives 

are  clearly  stated,  realistic,  measurable, 
time-phased,  and  related  to  the  stated 
purpose  of  this  project.  Also,  the 
adequacy  of  the  proposed  surveillance, 
epidemiologic  research,  and  prevention 
plans  to  achieve  the  objectives.  The 
degree  to  which  the  applicant  has  met 
the  CDC  Policy  requirements  regarding 
the  inclusion  of  women,  ethnic,  and 
racial  groups  in  the  proposed  project. 
This  includes:  (a)  The  proposed  plan  for 
the  inclusion  of  both  sexes  and  racial 
and  ethnic  minority  popidations  for 
appropriate  representation;  (b)  The 
proposed  justification  when 
representation  is  limited  or  absent;  (c)  A 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  and  (d)  A 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
communities  and  recognition  of  mutual 
benefits  will  be  documented. 

d.  Personnel  (20  Points): 
Extent  to  which  professional 

personnel  involved  in  this  project  are 
qualified,  including  evidence  of 
experience  similar  to  this  project. 

e.  Plans  for  Administration  (10 
Points): 

Adequacy  of  the  plans  submitted  for 
administering  the  project. 

f.  Budget  Justification  (Reviewed,  but 
Not  Scored): 

Itemized  budget  for  conducting  the 
project,  along  with  justification,  is 
provided  and  is  reasonable.  The 
applicant  should  include  the  costs  for 
one  person  to  travel  in  AUanta,  GA,  to 
attend  the  6th  National  Environmental 
Health  Conference  December  3-5,  2003. 
Review  the  CDC/NCEH  web  site  for 
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additional  information  concerning  this 
conference:  http://www.cdc.gov/nceh/ 
default.htm 

g.  Human  Subjects  (Reviewed,  but  Not 
Scored) 

The  extent  to  which  the  applicant 
complies  with  the  Department  of  Health 
and  Human  Services  Regulations  (45 
CFR  Part  46)  regarding  the  protection  of 
human  subjects.  Not  scored,  however, 
an  application  can  be  disapproved  if  the 
research  risks  are  sufBciently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  An  interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Prograip 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  statu?  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
endof  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Projects  that  involve  the  collection  of 
information  fi'om  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  and  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
annoimcement,  as  posted  on  the  CDC 
web  site. 

AR-1  Himian  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 


AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  aimouncements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
aimouncement,  contact:  Technical 
Information  Management,  CDC 
Prociu-ement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Sharron  Onim, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-^88-2716, 
E-mail  address:  spo2@cdc.gov. 

For  program  technical  assistance, 
contact:  Dennis  Christianson,  Project 
Officer,  Health  Studies  Branch,  Division 
of  Environmental  Hazards  and  Health 
Effects,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  1600 
Clifton  Road,  NE.,  Mailstop:  E23, 
Atlanta,  GA  30333.  Telephone:  404- 
498-1340,  E-mail  address: 
djc2@cdc.gov. 

Dated:  June  26,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  03-16678  Filed  7-1-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03157] 

Public  Health  Research  Accreditation 
Project;  Notice  of  Availability  of  Funds 

Application  Deadline:  August  1,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301  and  317(k)(2)  of  the  Public 
Health  Service  Act,  [42  U.S.C.  241  and 
247b(k)(2)],  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.993. 


B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  grant  to  assess  the  role  of 
accreditation  in  enhancing  the 
protection  of  participants  in  public 
health  research.  This  program  addresses 
the  "Healthy  People  2010"  focus  area  23 
Public  Health  Infrastructure. 

The  piuTJOse  of  the  program  is  to 
assess  the  role  of  accreditation  of  human 
research  protection  programs  to  enhance 
protections  afforded  to  persons  involved 
in  the  full  range  of^ubUc  health 
research  programs,  e.g.,  epidemiologic 
research,  health  services  research,  and 
social  and  behavioral  intervention 
research,  as  well  as  traditional 
biomedical  research  and  clinical  trials. 
Volimtary  accreditation  is  one 
component  of  a  national  oversight 
system  for  protection  of  human  subjects. 
The  National  Bioethics  Advisory 
Conmiission  (2001)  and  the  Institute  of 
Medicine  (2001,  2002)  reconmiended 
that  a  volimtary  system  for  accreditation 
of  human  research  protection  programs 
be  initiated  and  evaluated  over  the  next 
several  years. 

This  project  will  result  in  the 
development  of  pilot  measures  that  can 
be  used  to  assess  the  improvement  of 
the  ability  of  the  public  health 
infrastructure  (such  as  state  and  local 
public  health  departments,  schools  of 
public  health,  and  other  public  health 
research  partners)  to  assess  and  monitor 
research  involving  human  subjects.  In 
year  two,  the  pilot  measures  will  be 
implemented  in  several  locations,  such 
as  state  or  local  health  departments, 
schools  of  public  health,  or  community- 
based  organizations  that  engage  in 
public  health  research,  and  will  be 
evaluated  for  utility  and  feasibility  in 
the  public  health  setting.  In  year  diree, 
the  measures  will  be  refined  and  made 
available  to  public  health  research 
partners  to  document  and  evaluate  the 
impact  of  accreditation  as  a  process  to 
improve  protection  of  human  subjects  in 
public  health  research. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the 
performance  goals  for  the  CDC  Office  of 
Science  Policy  and  Technology 
Transfer. 

C.  Eligible  Applicants 

Limited  Eligibility 

Assistance  will  be  provided  only  to  a 
public,  private,  for-profit,  or  non-profit 
organization  that  is  currently  actively 
engaged  in  the  process  of  accrediting 
himian  research  protection  programs 
that  represent  the  full  range  of  activities. 
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which  are  applicable  to  state,  and  local 
public  health  departments. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501c(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $100,000  is  available 
in  FY  2003  to  hmd  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  August  1,  2003  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  three  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for  • 
this  program. 

Funding  Priority 

Public  comments  on  the  proposed 
Funding  Priority  are  not  being  solicited 
due  to  insufficient  time  prior  to  the 
funding  date. 

E.  PrDgram  Requirements 

hi  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities: 

Phase  1 — Develop  measures  for  key 
indicators  of  accreditation's 
effectiveness  and  seek  agreement  from 
stakeholders  on  the  measures' 
appropriateness  with  particular 
emphasis  on  their  use  in  the  public 
health  setting.  The  public  health  setting 
here  would  include  state  and  local 
health  departments,  schools  of  public 
health,  and  other  public  health  research 
partners,  including  community-based 
organizations  or  other  non-traditional 
research  partners.  Methods  might 
include  such  strategies  as: 

1.  Prepare  a  summary  of  the  relevant 
literature  on  accreditation  and  quality 
improvement,  bioethics,  and 
biomedical,  social  science,  and  public 
health  research  to  identify  potential 
measures  of  effectiveness. 

2.  Convene  a  steering  committee 
consisting  of  persons  with  appropriate 
expertise  in  human  subject  research 
protections,  public  health  research,  and 
state  or  local  health  department 
activities.  This  group  could  also  contain 
liaison  representatives  from  other 
government  agencies  or  departments 
with  interest  or  expertise  in  the  role  of 


accreditation  in  improving  human 
research  protection  programs. 

Phase  2— Develop  evaluation  methods 
and  data  collection  instruments  to 
examine  the  impact  of  the  accreditation 
process  in  public  health  settings.  Phase 
2  activities  vvrill  be  largely  dependent 
upon  the  measures  generated  in  Phase  1. 
Evaluation  methods  should  include 
plan  for  a  longitudinal  activity  in  which 
organizations  that  seek  accreditation  are 
evaluated  over  time  as  well  as  a 
comparison  of  accredited  and  non- 
accredited  organizations. 

Phase  3— Pilot  test  the  evaluation 
methods  and  validate  the  proposed  set 
of  outcome  measures  in  a  small  nxunber 
of  settings.  These  settings  should  be 
generally  representative  of  the  types  of 
public  health  settings  noted  above.        ' 

Phase  4 — Refine  the  initial  set  of 
outcome  measures  and  evaluation 
methods  and  make  them  accessible  to  a 
range  of  interested  parties  for  potential 
implementation. 

Phases  1  and  2  should  be  undertaken 
in  Year  one,  with  a  general  outline  of 
Phases  3  and  4  provided  for  Year  two 
and  three. 

F.  Content 

Letter  of  Intent  (LOI) 

A  LOI  is  not  required  for  this 
program. 

Applications 

The  Program  Aimoimcement  tide  and 
niunber  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  ten  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of  a  plan 
to  achieve  the  full  purpose  of  project  for 
the  three-year  project  period,  a 
description  of  the  qualifications  and 
background  of  key  personnel,  a  defined 
set  of  measurable  objectives  for  year  one 
activities,  the  proposed  methods  for 
achieving  the  objectives,  a  projected 
timeline  to  monitor  progress,  a  plan  for 
evaluation  of  project  activities,  and  a 
proposed  budget. 

G.  Submission  and  Deadline 


Internet  address:  http://www.cdc.gov/ 
od/pgo/fonninfo.htm. 

If  you  do  not  have  access  to  the 
hitemet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  hiformation 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date.  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  August  1,  2003. 
Submit  the  application  to:  Technical 
Information  Management— PA#03 15 7. 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  AUanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  dehvery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  vdll  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 


Application  Fonns 

Submit  the  signed  original  and  two 
copies  of  PHS  form  398.  (0MB  Number 
0925-0001);  adhere  to  the  instructions 
on  the  Errata  Instruction  Sheet  for  PHS 
398.  Forms  are  available  at  the  following 


Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
grant.  Measiu^s  of  effectiveness  must 
relate  to  the  performance  goals  stated  in 
the  purpose  section  of  this 
announcement.  Measures  must  be 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
measiues  of  effectiveness  must  be 
submitted  with  the  apphcation  and  will 
be  an  element  of  evaluation. 
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An  independent  review  group 
appointed  by  GDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Plan  to  achieve  the  purpose  of  the 
program:  25  points. 

2.  Background  and  qualifications  of 
staff:  20  points. 

3.  Measurable  objectives:  15  points. 

4.  Adequacy  of  methods  to  achieve 
objectives:  15  points. 

5.  Evaluation  plan:  15  points. 

6.  Timeline:  10  points. 

7.  Budget  (reviewed,  but  not  scored). 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

-     a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  To  Obtain  Additional 
Information"  section  of  this 
announcement.        •        • 

Additional  Requirements 

The  following  additional 
reqiurements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
annoimcement,  as  posted  on  the  CDC 
Web  site. 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-12    Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 


For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  James  Masone, 
Contracts  Specialist,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2736,  E-mail 
address:  zft2@cdc.gov. 

For  program  technical  assistance, 
contact:  John  R.  Livengood,  M.D.  M. 
Phil.,  Deputy  Associate  Director  for 
Science,  Office  of  Science  Policy  and 
Technology  Transfer,  Centers  for 
Disease  Control  and  Prevention,  MS  D- 
50,  1600  Chfton  Road,  NE..  Atlanta,  GA 
30333,  Telephone:  404-639-7260,  E- 
mail  address:  JRLl@cdc.gov. 

Dated:  June  26,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 

Office.  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-16680  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  416a-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control 

Special  Emphasis  Panel:  Collaborative 
Program  for  the  Identification  and 
Prevention  of  Work-Related 
Musculoskeletal  Disorders,  Request  for 
Applications:  OH-03-006. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Collaborative  Program  for  the 
Identification  and  Prevention  of  Work- 
Related  Musculoskeletal  Disorders,  Request 
for  Applications:  OH-03-006. 

Times  and  Dates:  8  a.m.-8:40  a.m.,  July  22, 
2003  (Open),  8:40  a.m.-5  p.m.,  July  22,  2003 
(Closed). 

Place:  Embassy  Suites  Hotel,  1900 
Diagonal  Road,  Alexandria,  VA,  21314, 
Telephone  703.684.5900. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Memagement  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 


Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Request  for  Applications;  OH- 
03-006. 

Contact  Person  for  More  Information:  Price 
Connor,  Scientific  Review  Administrator, 
Office  of  Extramiu-al  Programs,  Office  of  the 
Director,  National  Institute  for  Occupational 
Safety  and  Health,  CDC,  1600  Clifton  Road 
NE,  MS  E-74,  Atlanta,  GA  30333,  Telephone 
404.498.2511. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  aimouncements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  26,  2003. 
John  C.  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  03-16679  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Mine  Safety  and  Heaitti  Research 
Advisory  Committee:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting.  " 

Name:  Mine  Safety  and  Health 
Research  Advisory  Committee 
(MSHRAC). 

Times  and  Dates:  9  a.m.— 4:30  p.m., 
July  23,  2003;  9  a.m.-l:45  p.m.,  July  24, 
2003. 

Place:  Washington  Coxul  Hotel  on 
Capitol  Hill,  525  New  Jersey  Avenue, 
NW.,  Washington  DC,  20001,  telephone 
(202)  628-2100,  fax  (202)  879-7938. 

Status:  Open  to  the  public,  Umited   . 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  35 
people. 

Purpose:  This  committee  is  charged 
with  providing  advice  to  the  Secretary, 
Department  of  Health  and  Himian 
Services;  the  Director,  CDC;  and  the 
Director,  NIOSH,  on  priorities  in  mine 
safety  and  health  research,  including 
grants  and  contracts  for  such  research, 
30  U.S.C.  812(b)(2),  Section  102(b)(2). 

Matters  To  Be  Discussed:  Agenda  for 
this  meeting  will  focus  on  reports  from 
the  Director,  NIOSH  and  Associate 
Director  of  Mining,  the  strategy  for 
extramural  research  program, 
recommendations  for  the  extramural 
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research  program,  mining  industry 
health  and  safety  statistics,  and 
improving  miner's  health  and  safety. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Lewis  V.  Wade,  Ph.D..  Executive 
Secretary,  MSHRAC,  NIOSH,  CDC,  200 
Independence  Avenue,  SW.,  Room  715- 
H,  Hubert  Humphrey  Building,  Pi  2 
Washington,  DC  20201-0004,  telephone 
202/401-2192,  fax  202/260-1464. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  aimoimcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  26,  2003. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-16677  FUed  7-1-03;  8:45  am] 

BHiJNQ  CODE  4163-19-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2002N-0354] 

Agency  information  Coliection 
Activities;  Announcement  of  0MB 
Approval;  The  Evaluation  of  Long- 
Term  Antibiotic  Drug  Therapy  for 
Persons  Involved  in  Anthrax 
Remediation  Activities 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"The  Evaluation  of  Long-Term 
Antibiotic  Drug  Therapy  for  Persons 
Involved  in  Anthrax  Remediation 
Activities"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
-Act  of  1995  (the  PRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  2,  2003  (68  FR 
16059),  the  agency  annoimced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 


agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0494.  The 
approval  expires  on  April  30,  2004.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  June  25,  2003. 
Jeffrey  Siiuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-16618  Filed  7-1-03;  8:45  am) 

BILUNG  COOE  4160-01-8 


Dated:  June  25,  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-16619  Filed  7-1-03;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  20Q2N-O496] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Aluminum  in  l^rge  and 
Small  Volume  Parenterals  Used  in 
Total  Parenteral  Nutrition 

AGENCY:  Food  and  Drug  Administration, 
HHS.  1 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  collection  of  information  entitled 
"Aluminum  In  Large  and  Small  Volume 
Parenterals  Used  in  Total  Parenteral 
Nutrition"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  of  1995  (the  PRA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  17,  2003  (68 
FR  12701),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0439.  The 
approval  expires  on  Jime  30,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  97F-0284,  88F-0182,  98F- 
0706,  98F-0391,  97F-0170,  92F-0315,  99F- 
4694,  88F-0340,  95F-0021,  99F-0720,  94F- 
0290,  and  OOF-1 366] 

Withdrawal  of  Food  Additive  Petitions 
Subsequently  Converted  to  Food 
Contact  Notifications 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACnON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  12  food  additive 
petitions  (FAPs)  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  certain  new 
food  additives.  The  petitioners 
subsequently  requested  that  their 
petitions  be  converted  to  food  contact 
notifications  for  review  under  the 
agency's  new  food  contact  notification  > 
(FCN)  program  for  food  contact 
substances.  The  requested  uses  are  now 
the  subjects  of  effective  notifications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Dodson.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-275),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park.  MD  20740 
202-^18-3087. 

SUPPLEMENTARY  INFORMATION:  hi  notices 
published  in  the  Federal  Register,  on 
the  dates  indicated  in  table  1  of  this 
document,  FDA  announced  the  filing  of 
12  FAPs.  These  petitions  proposed  to 
amend  the  food  additive  regulations  in 
the  sections  listed  in  the  table  to 
provide  for  the  safe  use  of  the  listed 
substances  intended  for  use  in  food 
contact  articles.  Since  publication  of 
Uiese  filing  notices,  the  petitioners  have  - 
requested  that  their  respective  petitions 
be  converted  to  FCNs  for  review  under 
the  agency's  new  FCN  process  for  food 
contact  substances  and  that  their 
petitions  be  withdrawn  when  the 
corresponding  notifications  become 
effective.  These  petitions  were 
converted  to  notifications  and 
subsequentiy  reviewed  imder  the  FCN 
process.  The  requested  uses  are  now  the 
subjects  of  effective  notifications.  The 
corcpsponding  FAPs  are  now  withdrawn 
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without  prejudice  to  a  future  filing  (21 
CFR  171.7). 

Table  L^Food  Additive  Petitions  Subsequently  Converted  to  Food  Contact  Notifications 


FAP  No.i  and 
Docket  No. 

FCN  No.2 

FR  Citation 
and  Date 

Company 

21  CFR  Section/ 
Part 

Additive 

Use 

7B4547,  97F- 

87 

62  FR  37266, 

Eastman  Chemical 

175.300 

1.4- 

In  polyester  resins  in- 

0284 

July  11,  1997. 

Co. 

- 

cyclohexanedimetha- 
nol  as  a  polyhydric 
alcohol. 

tended  for  coatings 
in  contact  with 
food. 

8B4083,  88F- 

106 

53  FR  23455, 

Dow  Chemical  Co. 

176.170 

Styrene-butadiene-acry- 

As  components  of 

0182 

June  22, 
1988. 

lonitrile  copolymers 
copolymerized  with 
not  more  than  10 
percent  of  one  or 
more  of  the  mono- 

paper  and  paper- 
board  in  contact 
with  food. 

" 

'  mers  of  acrylic  acid, 
fumaric  acid,  2-hy- 
droxyethyl  acrylate, 
itaconic  acid  and 

- 

menacrylic  acid. 

8B4620,  98F- 

115 

63  FR  45820, 

BASF  Corp. 

178.3297 

2,9-bis(3,5- 

As  a  colorant  for  all 

0706 

Aug.  27, 
1998. 

dimethylpheny- 
l)anthra(2,1,9- 
def:6,5,10-d'e' 
fOdiisoquinoline- 
1,3,8,10(2H,  9H)- 
tetrone.  (C.I.  Pigment 
Red  149). 

polymers  intended 
for  use  in  contact 
with  food. 

8B4595,  98F- 

118 

63  FR  32672, 

BASF  Corp. 

178.3297 

2,9-bis{4- 

As  a  colorant  for  all 

0391 

June  15, 
1998. 

(phenylaz-    = 

o)phenyllanthra[2, 

1,9-def:6,5,10- 

polymers  intended 
for  use  in  contact 
with  food. 

^ 

d'e'fldiisoquinoline- 

• 

1,3,8,10(2H,  9H)- 
tetrone.  (C.I.  Pigment 
Red  178). 

784538,  97F- 

123 

62  FR  23467, 

Toyo-Morton,  Ltd.  c/o 

177.1390 

Polyester-epoxy-ure- 

As  a  nonfood  contact 

0170 

Apr.  30,  1997. 

Keller  and  Heckman, 

thane  adhesive. 

layer  of  laminated 

LLP. 

articles  Intended 
for  use  in  contact 
with  food. 

2B4337,  92F- 

124 

57  FR  43740, 

Fina  Oil  and  Chem- 

177.1640 

Rubber-modified  poly- 

In contact  with  food. 

0315 

•. 

Sept.  22, 
1992. 

ical  Co. 

178.2010 

styrene  resin  con- 
taining not  less  than 
71  weight  percent  of 
polymer  units  derived 
from  styrene  mon- 
omer and 
octadecyl  3,5-di-terf- 
butyl-4- 

hydroxyhydrocinnam- 
ate. 

As  a  stabilizer  in  the 
mbber-modified 
polystyrene. 

084699,  99F- 

131 

64  FR  61132, 

Rohm  and  Haas  Co. 

175.105  and 

2-methyl-4-  isothiazdin- 

As  an  antimicrobial 

4694 

Nov.  9,  1999. 

176.170. 

3-one. 

additive  for  adhe- 
sives,  paper  addi- 

tives, and  paper 
coatings  that  are 
intended  to  contact 
food. 

884105,  88F- 

146 

53  FR  43272, 

Shell  Oil  Co. 

177.1570 

Poly-1-butene  resins 

As  articles  or  compo- 

0340 

Oct.  26,  1988. 

and  butene/ethylene 
copolymers  con- 
taining no  more  than 
6-weight-percent 

nents  of  articles  in- 
tended for  food- 
contact  use. 

<: 

ethylene. 
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TABLE  1-FOOD  ADD.T.VE  PETmONS  SUBSEQUENTLY  CONVERTED  TO  FOOD  CONTACT  NOTIRCATIONS-Continued 


FAP  No.i  and 
Docket  No 


5B4444,  95F- 
0021 


FCN  No.2 


151 


FR  Citation 
and  Date 


9B4653,  99F- 
0720 


4B4427,  94F- 
0290 


166 


60  FR  7974, 
Feb.  10, 
1995. 


Company 


M  &  G  Ricerche 
S.p.A. 


21  CFR  Section/ 
Part 


Additive 


179 


64  FR  16742, 
Apr.  6,  1999. 


59  FR  43847, 
Aug.  25, 
1994. 


Arakawa  Chemteal 
Industries,  Ltd.  c/o 
Keller  and  Heckman, 
LLP. 


177.1630  Ethylene  terephthalate- 

isophthalate  copoly- 
mers prepared  with 
pyromellltic 
dianhydride  such  that 
the  finished  copoly- 
mers contain  at  least 
95  weight  percent  of 
polymer  units  derived 
from  ethylene 
terephthalate. 


Eastman  Chemk^i 
Co. 


178 


Use 


In  contact  with  food. 


0B4713,  OOF- 
1366 


220 


65  FR  41079, 
July  3,  2000. 


^  Food  Additive  Petition  Number. 
2  Food  Contact  Notification  Number. 


177.1315 


Hydrogenated  aromatk: 
petroleum  hydro- 
carbon resins. 


Nippon  Shokubai  c/o 
Keller  and  Heckman, 
LLP. 


177.1520 


Ethy1ene-1 ,4- 

cyclohexylene 
dimethylene 
terephthalate  copofy- 
mers  that  Include  1  to 
100  mole  percent  of 
repeat  units  derived 
from  1,4- 
cyclohexylene 
dimethylene 
terephthalate. 


fn  blends  with  poly- 
mers intended  for 
contact  with  food. 


As  components  of  ar- 
tKles  for  food  coo- 
tact  use. 


Methylmethacrylate- 
trimethykslpropane 
tnmethacrytate  co- 
polymer as  an 
antiblocking  agent  in 
linear  k)w-density  pol- 
yethylene. 


Intended  for  use  in 
contact  with  food. 


Dated:  June  17,  2003. 
Laura  M.  Tarantino 

Deputy  Director,  Office  of  Food  Additive 
Safety,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  03-16616  Filed  7-1-03;  8:45  am] 

BILUN«  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0201] 

Minimizing  Medication  Errors- 
Methods  for  Evaluating  Proprietary 
Names  for  Their  Confusion  Potential; 
Public  Meeting;  Correction 

AGENCY:  Food  and  Drug  Administration- 
HHS. 

ACTION:  Notice  of  public  meeting; 
correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 


Register  of  May  30,  2003  (68  FR  32529). 
The  document  annoimced  a  public 
meeting  to  explore  current  methods 
being  used  to  evaluate  proprietary  drug 
names  to  reduce  medication  errors  due 
to  similarity  in  drug  names.  The 
dociunent  was  published  with  the 
incorrect  docket  number.  This 
dociunent  corrects  that  error. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Joyce  A.  Strong,  Chief,  Regvilations 
Editorial  Section  (HF-27),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
7010. 

SUPPLEMENTARY  iNFORMATK)N:  In  FR  Doc. 
03-13591,  appearing  on  page  35679  in 
the  Federal  Register  of  May  30,  2003, 
the  following  correction  is  made: 
1.  On  page  32529,  in  the  third 
column,  the  Docket  No.  "02N-O201" 
should  be  corrected  to  read  "2003N- 
0201". 


Dated:  June  25,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-16617  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Small  Rural  Hospital  Improvement 
Grant  Program 

AGENCY:  Health  Resources  and  Services 
Administiation  (HRSA),  HHS. 
ACTION:  Notice  of  availabihty  of  funds. 


SUMMARY:  The  Healtii  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  are  being 
accepted  for  grants  to  help  small  rural 
hospitals  do  any  or  all  of  the  following: 
(1)  Pay  for  costs  related  to  the 
implementation  of  prospective  payment 
systems  (PPS),  (2)  comply  with 
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provisions  of  the  Health  hisurance 
Portability  and  Accountability  Act 
(HIPAA)  of  1996,  and  (3)  reduce 
medical  errors  and  support  quality 
improvement. 

Name  of  Grant  Progmm:  Small  Rural 
Hospital  Improvement  Grant  Program 
(SHIP).  The  OMB  Catalog  of  Federal 
Domestic  Assistance  (CDFA)  number  is 
93.301. 

Program  Authorization:  Section 
1820(g)(3)  of  the  Social  Security  Act,  42 
U.S.C.  1395:  4(g)(3). 

Amount  of  Funding  Available: 
Approximately  $15.0  million  is 
available  for  grants  in  fiscal  year  2003. 

Eligible  Applicants:  All  small  rural 
hospitals  located  in  the  fifty  States  and 
Territories,  including  faith-based 
hospitals.  For  the  purpose  of  this 
program,  (1)  small  is  defined  as  49 
available  beds  or  less,  as  reported  on  the 
hospital's  most  recently  filed  Medicare 
Cost  Report,  (2)  rural  is  defined  as 
located  outside  a  Metropolitan 
Statistical  Area  (MSA):  or  located  in  a 
rural  census  tract  of  a  MSA  as 
determined  under  the  Goldsmith 
Modification  or  the  Rural  Urban 
Commuting  Areas,  and  (3)  hospital  is 
detined  as  a  non-Federal,  short-term, 
general<icute  care  facility.  There  is  no 
requirement  for  matching  funds  with 
this  program. 

Funding  Criteria:  To  help  facilitate 
the  awards  process,  eligible  hospitals 
that  did  not  receive  funds  during  fiscal 
year  2002  are  asked  to  submit  a  brief 
letter  of  application  to  their  State  Office 
of  Rural  Health  (SORH)  that  describes 
their  need,  and  intended  use  emd 
expenditiu«  of  grant  funds.  Hospitals 
that  did  receive  funds  during  fiscal  year 
2002  should  contact  their  SORH  for 
application  instructions  if  they  wish  to 
receive  funds  for  fiscal  year  2003.  In 
turn,  the  SORH  will  prepare  and  submit 
a  single  grant  application  using 
Standard  Form  PHS  5161-1  (revised  7/ 
00)  (approved  imder  OMB  number 
0920-0428)  for  applications  to  HRSA  on 
behalf  of  all  hospital  applicants  in  their 
State.  An  award  will  be  made  to  each 
State  based  on  the  total  number  of 
eligible  applicants  in  that  State.  Grantee 
hospitals  will  receive  their  award  from 
the  SORH.  Eligible  hospitals  in  states 
that  have  chosen  not  to  participate  in 
this  Federal-State  partnership  may 
submit  a  grant  application  (PHS  Form 
5161)  directly  to  HRSA. 

It  is  anticipated  that  all  eligible 
hospitals  (approximately  1,500)  will 
apply  for  this  grant  program,  which 
would  result  in  awards  of  about  $10,000 
per  hospital.  It  is  expected  that  most  of 
these  grant  funds  will  be  used  to 
purchase  technical  assistance,  services, 
training  and  information  technology.  To 


help  maximize  purchasing  power 
through  economies  of  scale,  eligible 
grantees  are  very  strongly  encouraged  to 
organize  themselves  into  consortiums 
and  pool  their  grant  funds  for  the 
purchase  of  these  services.  SORHs  may 
help  their  eligible  hospitals  form 
consortiums  and  also  purchase  the 
goods  and  services  they  need. 

Annual  funding  will  be  available  for 
up  to  a  three-year  project  period,  with 
funding  contingent  upon:  (a) 
Availability  of  Federal  funds,  and  (b) 
satisfactory  performance  by  the  grantee. 
The  SORH  may  charge  up  to  five 
percent  to  the  grants  to  cover  its 
administrative  costs. 

Review  Criteria:  Applications  will  be 
evaluated  on  the  extent  to  which  they: 
(1)  Are  responsive  to  the  requirements 
and  purposes  of  this  program,  (2) 
describe  need  and  strategies  to  address 
those  needs,  and  (3)  propose  an 
allowable  use  of  the  grant  funds.  Further 
description  of  the  review  criteria  is 
contained  in  the  program  guidance. 

Requesting  Applications:  The 
application  and  program  guidance  for 
both  the  hospitals  and  SORHs  may  be 
downloaded  via  the  web  at  http:// 
www.ruralhealth.hrsa.gov/ship.htm. 
Hard  copies  of  the  application  and 
program  guidance  are  available  from: 
HRSA  Grants  Application  Center, 
Grants  Management  Officer,  901  Russell 
Avenue,  Suite  450,  Gaithersburg,  MD 
20879.  Phone  (877)  477-2123,  E-mail 
hrsagac@hrsa.gov.  To  request  an 
application  please  ask  for 
announcement  number  HRSA-03-107. 

Submitting  Applications:  All  hospital 
applications  must  be  submitted  to  the 
appropriate  SORH  in  hard  copy  and 
postmarked  before  5  PM  EDT  on  June 
27,  2003.  All  SORH  applications  must 
be  submitted  in  hard  copy  and 
postmarked  before  5  PM  EDT  on  August 
1,  2003  to  the  HRSA  Grants  Application 
Center,  Grants  Management  Officer,  901 
Russell  Avenue,  Suite  450, 
Gaithersburg,  MD  20879.  All 
applications  from  hospitals  in  States 
where  the  SORH  has  chosen  not  to 
participate  must  be  submitted  to  the 
above  address  by  5  PM  EDT  on  August 
1,  2003.  Applicants  will  receive  a 
confirmation  of  receipt  notice  from  the 
HRSA  Grants  Application  Center. 

Please  note  that  HRSA  anticipates 
accepting  grant  applications  online  in 
the  last  quarter  of  the  Fiscal  Year  (July 
through  September).  Please  refer  to  the 
HRSA  grants  schedule  at  http:// 
www.hrsa.gov/grants.htm  for  more 
information. 

Program  Contact  Person:  Jerry  Coopey 
or  Emily  Costich,  Office  of  Rural  Health 
Policy,  HRSA,  Rm.  9A-55,  Parklavra 
Bldg,  5600  Fishers  Lane,  Rockville,  MD 


20857.  Phone  (301)  443-0835,  Fax  (301) 
443-2803,  E-mail  jcoopey@hrsa.gov  or 
ecostich@hrsa.gov. 

Paperwork  Reduction  Act:  The 
application  for  this  grant  program  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  The  OMB 
clearance  number  is  0920-0428. 

This  program  is  not  subject  to  the 
Public  Health  Systems  Reporting 
Requirements. 

Executive  Order  12372:  This  program 
has  been  determined  to  be  a  program 
that  is  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
Programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  under 
certain  Federal  programs.  The 
application  packages  to  be  made 
available  under  this  notice  will  contain 
a  listing  of  States  that  have  chosen  to  set 
up  such  a  review  system  and  will 
provide  a  single  point  of  contact  (SPOC) 
in  the  States  for  review.  (Please  visit  the 
following  Web  site:  http:// 
www.  whitehouse.gov/omb/grants/ 
spoc.html).  Applicants  (other  than 
federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
SPOC  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  application  deadline  for 
new  and  competing  awards.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date.  (See  Executive  Order  12372  and  45 
CFR  part  100  for  a  description  of  the 
review  process  and  requirements.) 

Dated:  June  4.  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  03-16620  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  416S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Biochemical  System  Analysis  of  BCR-ABL 
Childhood  ALL. 

Date:  July  16,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Cancer  Institute,  Division 
of  Extramural  Activities,  6116  Executive 
Boulevard,  Room  8105,  Rockville,  MD  20852 
(Teli^hone  Conference  Call). 

Contort  Person:  Lynn  M  Amende,  PhD., 
Scientific  Review  Administrator,  Resources 
and  Training  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Boulevard,  Room 
8105,  Bethesda,  MD  20892-8328,  301-451- 
4759,  amendel@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  ConsU-uction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Canoar  Control,  National  Institutes  of  Health 
HHS) 

Dated:  June  25,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-16759  Filed  7-1-03;  8:45  am] 

BILLINQ  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee,  as 
amended  (5  U.S.C.  appendix  2),  noUce 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Spores  in 
Ovarian  &  Breast  Cancer. 

Date:  June  25-27,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton  Bethesda. 
8400  Wisconsin  Avenue.  Bethesda,  MD 
20814. 

Contact  Person:  Bratin  K.  Saha,  PhD, 
Scientific  Review  Administrator,  Research 
Programs  Review  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  6116  Executive  Blvd.,  Bethesda 
MD  20892,  (301)  402-0371, 
sahab@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health 
HHS) 

Dated:  June  25,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16760  Filed  7-1-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

\Name  of  Committee:  National  InsUtute  of 
Mtotal  Health  Special  Emphasis  Panel, 
Imferventions  and  Practice  Research 
Infrastructure  Program  (IP-RISP). 
^Date:  July  3,  2003. 

Time:  1 1:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852.  (Telephone 
Conference  Call) 

Contact  Person:  Martha  Ann  Carey,  PhD. 
RN,  Scientific  Review  Administrator,  . 

Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health.  NIH, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Room  6151,  MSC  9608,  Bethesda 
MD  20892-9608,  301-443-1606, 
incarev@mai7.ni77.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Treatment  for  Depressive  and  Anxiety 
Disorders. 

Date.July  21,  2003. 

Time:  9:  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Sara  K.  Goldsmith,  PhD, 
Scientific  Review  AdminisU-ator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Boulevard,  Room  6154,  MSC 
9608,  Bethesda,  MD  20892-9608. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

A^oine  of  Committee:  National  Institute  of     • 
Mental  Health  Special  Emphasis  Panel, 
Translational  Research. 

Date:  July  25,  2003. 

Time:  10:  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852.  (Telephone 
Conference  Call). 

Contact  Person:  Benjamin  Xu,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6143,  MSC 
9608.  Bethesda,  MD  20892-9608,  301-443- 
i17B,  benxul@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award- 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  InstUutes  of  Health,  HHS) 
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Dated:  June  25.  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-16755  Filed  7-1-03;  8:45  am] 
BILLING  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  {5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  he  closed  to  the 
public  in  accordance  with  the 
provisidns-set  forth  in  sections  • 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with,  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted  " 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Contract  Psychoactive  Drug  Screening. 

Date:  July  9,  2003. 

Tjine;  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MB  20852.  (Telephone 
Conference  Call) 

Contract  Person:  Peter  J.  Sheridan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NW,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6142,  MSC  9606. 
Bethesda,  MD  20892-9606,  301^43-1513, 
psherida@mail.  nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS). 

Dated:  June  25,  2003. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16756  Filed  7-1-03;  8:45  am) 

BMJJNG  CODE  41«M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutss  of  Health 

National  institute  of  Mental  Health; 
Amended  Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  National  Institute  of 
Mental  Heedth  Special  Emphasis  Panel, 
June  19,  2003,  11  a.m.  to  June  19,  2003, 
12  p.m.  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD,  20852,  which 
was  published  in  the  Federal  Register 
on  June  18,  2003,  68  FR  36569. 

The  meeting  will  be  held  on  July  9, 
2003  and  the  meeting  time  and  place 
remain  the  same,  the  meeting  is  closed 
to  the  public. 

Dated:  June  25,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-16757  Filed  7-1-03;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosing  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Interdisciplinary  Behavioral  Science  Center 
Review. 

Date:  July  28,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethedsa,  MD  20814. 

Contact  Person:  Houmam  H  Araj,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6148,  MSC  9608, 


Bethesda,  MD  20892-9608,  301-443-1340, 
haraj@mail.  nih  .gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Psychiatry  Career  Development. 

Date:  July  29.  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852.  (Telephone 
Conference  Call) 

Contact  Person:  Houmam  H  Araj,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6148,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340, 
h  araj@mail.  nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  5,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16758  Filed  7-1-03;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoslceletal  and  SIcin  Diseases; 
Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel,  Biology  of 
Paget's  Disease. 

Date:  August  27,  2003. 

Tinie;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Pyace;  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Tracy  A.  Shahan,  PhD, 
Scientific  Review  Administrator,  National 
Institutes  of  Health,  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases,  6701  Democracy  Plaza,  Bethesda 
MD  20892.  (301)  594-4952. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  Diseases  Research 
National  Institutes  of  Health.  HHS) 

Dated:  June  25,  2003.  ' 
LaVerne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16761  Filed  7-1-03;  8:45  am] 

BiLUNG  CODE  4140-01-M 


Dated:  June  25,  2003. 

La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16762  Filed  7-1-03;  8:45  am] 

BILLING  CODE  7140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  thfe 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  wrill  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Tide  5  U.S.G., 
as  amended.  The  grant  applications  and 
die  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  xmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Improving  Behavioral  Health  Services  and 
Treatment  for  Adolescent  Drug  Abuse. 

Date:  July  22-23,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Swissotel  Washington,  The 
Watergate,  2650  Virginia  Avenue,  NW.. 
Washington,  DC  20037. 

Contact  Person:  Marina  L.  Volkov,  PhD, 
Health  Scientist  Administrator,  Office  of 
Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS.  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547 
(301)  435-1433. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institues  of  Health,  HHS) 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtii 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

J      Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b{c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  apphcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations.  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Support  of 
Scientific  Meetings  by  the  NIH. 
Date.July  22,  2003. 
Time:  3:30  p.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

PIdce:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard.  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Michael  W.  Edwards, 
PhD.,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  750, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda.  MD  20892 
(301)  594-8886. 
edwardsm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  June  24,  2003. 
La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-16763  Filed  7-1-03;  8:45  am) 

BILLING  CODE  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Heaitt) 

National  Institute  of  Ciiiid  Healtti  and 
Human  Development;  Notice  of  Closed 
-    Meeting 

Pursuant  to  section  10(d)  of  die 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
IS  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  conduct  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  "NICHD 
Conti-aceptive  Clinical  Trials  Network 

(Female  Contraceptive  Trials  Topic  Area)". 

Date:  ]uly  20-22,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  Hameed  Khan,  PhD.. 
Scientific  Review  Administi-ator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health.  6100  Executive  Blvd.. 
Room  5E01.  Bethesda,  MD  20892,  (301)  435- 
6902.  khanh@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864.  Population  Research; 
93.865.  Research  for  Mothers  and  Children; 
93.929.  Center  for  Medical  Rehabilitation 
Research;  93.209.  Conti^ception  and 
Infertility  Loan  Repayment  Program.  National 
Institutes  of  Health.  HHS) 

Dated:  June  25.  2003. 
La  Verne  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16764  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2).  notice 
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is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
conHdential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasi-s  Panel,  ZAAl  BB  (20)  4  U56 
Applications— RFA  AA03-O07  Collaborative 
Minority  Serving  Institution  Alcohol 
Reseeirch  Program  CMSIAR. 

Date:  July  22,  2003. 

Time;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health.  Suite  409,  6000  Executive  Blvd., 
Bethesda.  MD  20892-7003,  301-443-9787, 
etaylor@niaaa.nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  June  25,  2003. 
La  Verne  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-16765  Filed  7-1-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Center  Grants  for  Human  Embryonic 
Stem  Cell  Research. 

Date:  July  14-15,2003. 

Time:  8  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Rebecca  H.  Johnson,  PhD, 
Office  of  Scientific  Review,  National  Institute 
of  General  Medical  Sciences,  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN18,  Bethesda.  MD  20892,  301-594-2771, 
johnsonrb@nigms.  nih  -gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health.  HHS) 

Dated:  June  25,  2003. 
La  Verne  Y.  Stringfieid, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  03-16766  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Stem  Cells  and 
Supportive  Stromal  Cells. 

Date;July  17,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  John  F.  Connaughton,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  757,  6707  Democracy 
Boulevard.  Bethesda.  MD  20892,  (301)  594- 
7797,  connaughton@extra.niddk.nih.  gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Mid  Career 
Investigator  Award  in  Patient  Oriented 
Research. 

Date.July21,2003. 

Time:  4  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy  ' 

Boulevard,  Bethesda,  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Maria  E.  Davila-Bloom. 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  750, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892. 
(301)  594-8886.  davila- 
bloomm@extra  .niddk.  nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel.  Ancillary  Studies  to 
Chronic  Renal  Insufficiency  Cohort. 

Date;  July  23.  2003. 

Time:  3:30  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Michael  W.  Edwards,  PhD, 
Scientific  Review  Administrator.  Review 
Branch,  DEA,  NIDDK,  Room  750,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-8886, 
edwardsm@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Noninvasive 
Measurement  of  Iron  by  Magnetic  Resonance 
Imaging. 

Date:  July  24-25,  2003. 

rime:  7:30  p.m.  to  3  p.m.  ^ 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda.  MD  20817. 

Contact  Person:  Ned  Feder.  MD,  Scientific 
Review  Administrator,  Review  Branch,  DEA, 
NIDDK,  Room  748,  6707  Democracy 
Boulevard,  National  Institutes  of  Health, 
Bethesda,  MD  20892.  (301)  594-8890. 
fedem@extra.niddk.nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Different  Bacterial 
Species  Selectively  Induce  THl  Cells. 


Date.July  28,  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  to  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator, 
Review  Branch.  DEA,  NIDDK,  Room  754, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892, 
(301)  594-7799,  Is38z@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Entfocrinology  and  Metabolic  Research; 
93.848,  digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  June  25,  2003. 

LaVmne  Y.  StringSeld, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FRDoc.  03-16767  Filed  7-01-03;  8:45  am] 
BNJJNG  CODE  4140-91-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coiUd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  T32 
Applications. 

Date;  July  8,  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call).. 

Contact  Person:  Martha  Ann  Carey,  PhD, 
RN,  Scientific  Review  Administrator, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6151,  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-1606,  mcarey@maH.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Borderline  Personality  Disorders  SEP. 

Itote.July  10,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Sara  K.  Goldsmith,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd..  Room  6154,  MSC  9608, 
Bethesda,  MD  20892-9608. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Mental  Health  Research. 

Date:  July  24.  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852  (Telephone 
Conference  Call). 

Contact  Person:  Benjamin  Xu,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room.6143, 
MNSC  9608,  Bethesda.  MD  20892-9608. 
301^43-1 1 78,  benxu  1  @mail. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  24,  2003.  • 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16768  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 


552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coiUd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Minority  Dissertations  and  K's. 

Date;  July  17.  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  SelecJ  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Richard  E.  Weise,  PhD. 
Scientist  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NiH,  Neuroscience  Center. 
6100  Executive  Boulevard,  Room  6140. 
MSC9606,  Bethesda.  MD  20892-9606.  301- 
443-1225.  rweise@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  June  24.  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16769  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Piu'suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
woiUd  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 


39584 


Federal  Register/ Vol.  68.  No.  127 /Wednesday,  July  2.  2003 /Notices 


Name  of  Committee:  National  Institute  of 
ENabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Vascular 
Calcification  in  ESRD. 

Z)ofe:July21.2003. 

rime:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
-  applications. 

Place:  National  Institutes  of  Heajth,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran. 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  754, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892, 
(301)  594-7799,  ls38z@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
|and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  June  24,  2003.  ,     - 

La  Verne  Y.  Stringfield,  ^n 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16770  Filed  7-1-03;  8:45  am] 

ntUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Clinical  and 
Biological  Studies  of  Early  AD. 

Date:  luly  22-23,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Belvedere  Hotel,  319  West  48th 
Street,  New  York,  NY  10036. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Gateway  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(301)  496-7705. 


Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Bone 
Metabolism  in  Aging. 

Date:  July  23-24,  2003. 

Time:  6:30  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Plaza  Hotel,  150  Soulh 
Broadway,  Rochester,  MN  55904. 

Contact  Person:  Alessandra  M.  Bini,  PhD, 
Health  Scientist  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20892,  301-402- 
7708,  binia@nia.nih.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Work.  Disease 
and  Death. 

Date:  July  24,  2003. 

Time:  1:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Gateway  Bldg,  7201  Wisconsin  Avenue, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Alfonso  R.  Latoni,  PhD., 
Scientific  Review  Administrator,  Scientific 
Review  Office,  National  Institute  on  Aging, 
National  Institutes  of  Health,  7201  Wisconsin 
Avenue,  Room  2C212,  Bethesda,  MD  20892, 
301/496-9666, /otonia@7noi7./»7i.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Exercise  and 
Disability. 
Date:  July  25,  2003. 

Time:  7:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Ave., 
Suite  2C212,  Bethesda.  MD  20892,  (301)  402- 
7700,  iv23r@ni7i.gov. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Old 
Mortality. 

Date;  July  29-30,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Hotels  and  Resorts,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gateway  Building,  7201  Wisconsin  Ave., 
Suite  2C212,  Bethesda,  MD  20892.  (301)  402- 
7700,  rv23i@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  June  24,  2003. 
LaVerne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16771  Filed  7-1-03;  8:45  am] 

BtLUNC  CODE  41«Hn-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  follovnng 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Endoscopic  Clinical 
Research  in  Pancreatic  and  Biliary  Diseases. 

Date:  July  24,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892.  (Telephone  - 
Conference  Call). 

Contact  Person:  Maria  E.  Davila-Bloom. 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  758, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892, 
301-594-7637,  davila- 
bloomm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  June  17,  2003. 

La  Verne  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16772  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroite;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel,  Conference  Program  for 
Young  Minority  Scientists. 

Date:  July  10,  2003. 

Time:  10  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neoroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Philip  F.  Wiethom, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  NINDS/NIH/DHHS, 
NeurosCience  Center,  6001  Executive  Blvd. 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529,  (301)  496-5388. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  June  24,  2003. 

LaV«me  Y.  Stringfieidr 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16774  Filed  7-01-03;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Centsr  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel.  June 
26.  2003.  8:30  a.m.  to  June  27.  2003.  3 
p.m.,  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.  Bethesda,  MD,  20814 
which  was  published  in  the  Federal 
Register  on  Jime  11,  2003,  68  FR  34992- 
34994. 

The  meeting  will  be  held  on  July  24- 
25,  2003.  The  time  and  location  remain 
the  same.  The  meeting  is  closed  to  the 
public. 


Dated:  June  24,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-16773  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  xmder 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

National  Outcomes  Performance 
Assessment  of  the  Collaborative 
Initiative  to  Help  End  Chronic 
Homelessness — New — This  Initiative  is 
coordinated  by  the  U.S.  Interagency 
Coimcil  on  the  Homeless  and  involves 
the  participation  of  three  Council 
members:  The  Department  of  Housing 
and  Urban  Development  (HUD),  the 
Department  of  Health  and  Himian 
Services  (HHS),  and  the  Department  of 
Veterans  Affairs  (VA).  Within  HHS, 
SAMHSA's  Center  for  Mental  Health 
Services  is  the  lead  agency. 

This  project  will  monitor  the 
implementation  and  effectiveness  of  the 
Initiative.  A  national  assessment  of 
(:;lient  outcomes  is  needed  to  assure  a 
high  level  of  accoimtability  and  to 
identify  which  models  work  best  for 
which  people,  using  the  same  methods 
for  all  sites.  To  this  end,  this  project  will 
provide  a  site-by-site  description  of 
program  implementation,  as  well  as 
descriptive  information  on  clients 
served;  services  received;  housing 
quality,  stability,  and  satisfaction;  and. 
client  outcomes  in  health  and  functional 
domains.  The  VA  Northeast  Program 
Evaluation  Center  (NEPEC).  based  at  the 
VA.  Connecticut  Healthcare  System  in 
West  Haven.  Cormecticut,  will  be 
responsible  for  conducting  this  project. 

Data  collection  will  be  conducted 
over  a  36-month  period.  At  each  site,  a 
series  of  measures  will  be  used  to  assess 
(1)  program  implementation  (e.g., 
number  and  types  of  housii^  imits 
produced  and  intensity  and  types  of 
treatment  and  supportive  services 
provided).  (2)  client  descriptive 
infonnation  (e.g.,  demographic  and 


clinical  characteristics,  and  housing  and 
treatment  services  received)  and.  (3) 
client  outcomes. 

Client  outcomes  will  be  measured 
using  a  series  of  structured  instnunents 
administered  by  evaluation  personnel 
employed  and  funded  by  the  local  VA 
medical  center  or  outpatient  clinic 
involved  at  each  Initiative  site  who  will 
work  closely  vdth  central  NEPEC  staff. 
Assessments  will  be  conducted  through 
face-to-face  interviews  and.  when 
needed,  telephone  interviews. 
Interviews  (approximately  one  hoiu'  in 
length)  will  be  conducted  at  baseline, 
defined  as  the  date  of  entry  into  the 
clinical  treatment  program  leading  to 
placement  into  permanent  housing,  and 
quarterly  (every  3  months)  thereafter  for 
up  to  three  years.  Discharge  data  will  be 
collected  from  program  staff  at  the  time 
of  official  discharge  from  the  program, 
or  when  the  client  has  not  had  any 
clinical  contact  from  members  of  the 
program  staff  for  at  least  6  months.  In    . 
addition  to  client  interviews,  key 
informant  interviews  with  program 
managers  at  each  site  will  be  conducted 
annually. 

At  most  Initiative  sites,  it  is  expected 
that  more  people  will  be  screened  and 
or  evaluated  for  participation  in  the 
program  than  receive  the  full  range  of 
core  housing  and  treatment  services. 
Entry  into  the  Initiative  is 
conceptualized  as  a  two-phase  process 
involving  an  Outreach/Screening/ 
Assessment  Phase  (Phase  I),  and  an 
Active  Housing  Placement/Treatment 
Phase  (Phase  11)  that  is  expected  to  lead 
to  exit  from  homelessness;  in  some 
programs  these  two  phases  may  be 
described  as  the  Outreach  and  Case 
Management  Phases.  It  will  be 
important  to  have  at  least  some  minimal 
information  on  all  clients  so  as  to  be 
able  to  compare  those  who  enter 
Housing/Treatment  with  those  who  do 
not. 

Client-level  data  at  the  time  of  first 
contact  with  the  program  {i.e.,  before  the 
client  receives  more  intensive  treatment 
or  housing  services)  will  be  collected 
using  a  screener  form.  The  screener 
form  will  be  completed  by  a  member  of 
the  clinical  staff  when  prospective 
clients  are  first  told  about  the  program, 
and  express  interest  in  participating  in 
the  program  (i.e.  when  they  enter  Phase 
I).  The  purpose  of  this  form  is  to 
identify  the  sampling  frame  of  the 
evaluation  at  each  site,  or  the  pool  of 
potential  clients  firom  which  clients  are 
then  selected.  Program  implementation 
will  be  measured  using  a  series  of 
process  summaries. 

Initiative  sites  will  be  responsible  for 
screening  potential  participants, 
assessing  homeless  and  disabling 
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condition  eligibility  criteria  for  the 
program,  and  documenting  eligibility  as 
part  of  the  national  performance 
assessment.  Each  site  will  identify  a 
limited  number  of  portals  of  entry  into 
the  program  in  a  relatively  small 
geographic  area,  so  that  the  evaluator 


can  practically  and  systematically 
contact  clients  about  participating  in  the 
evaluation.  VA  evaluation  staff,  clinical 
program  staff,  and  NEPEC  will  work 
together  to  establish  systematic 
procedures  for  assessing  eligibility, 
enrolling  clients  into  the  Housing/ 


Treatment  Activity  of  the  Initiative, 
obtaining  written  informed  consent  to 
participate  in  the  national  performance 
assessment,  and  other  evaluation 
activities.  „ 

The  estimated  response  burden  to 
collect  this  information  is  as  follows: 


Respondents  fomi  name 


Clients: 

Baseline  assessment  .. 
Follow-up  assessment 


Sub-total 


Clinicians: 
Screening 
Discharge 


Sub-total  

Administrators: 

Network  definition  ..... 
Network  participation 


Sut}-total 


Total 


3-yr.  Annual  Avg. 


No.  of 
respondents 


1.500 
1,500 


302 
303 


60 
105 


Responses 

per 
respondent 


1 
81 


100 
13 


1  Assumes  average  follow-up  pericJd  of  2  yrs.  due  to  delayed  recruitment  at  some  sites  &  20%  attrition  overall 

2  Assumes  an  average  of  2  screening  clinicians  per  site,  and  twice  the  number  of  persons  screened  as  enrolled 

3  Assumes  an  average  of  2  discharge  clinicians  per  site,  and  discharge  rate  of  25% 


Hours  per 
response 


1.50 
1.25 


0.25 
0.40 


0.25 
0.75 


Total  hour 
burden 


2,250 
15,000. 


17,250 


750 
156 


906 

15 
315 


330 


18,486 


6,162 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resoiuces 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  OMB's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encoiu-aged  to 
submit  comments  by  fax  to:  202-395- 
6974. 

Dated:  June  24,  2C03. 
Anna  Marsh, 

Executive  Officer,  Substance  Abuse  and  ' 
Mental  Health  Services  Administration. 
(FR  Doc.  03-16661  Filed  7-1-03;  8:45  am] 
BIUMG  CODE  4162-20-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 


information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Evaluation  of  Program  Rehabilitation 
and  Restitution — New — The 
Rehabilitation  and  Restitution  initiative 
of  SAMHSA's  Center  for  Substance 
Abuse  Treatment  seeks  to  reduce 
recidivism  and  increase  psychosocial 
functioning  and  pro-social  lifestyle 
among  substance  abusing  state 
correctional  prisoners.  Hypotheses  of 
the  study  are  tbat  providing  intensive, 
long-term  case  management  services 
will  facilitate  a  pro-social  lifestyle 
leading  to  higher  rates  of  sealing  or 
expunging  of  criminal  records  and  that 
the  prospect  of  stigma  reduction 
provided  by  a  sealed  criminal  record 
will  motivate  offenders  to  remain  crime 
and  drug  free  for  a  least  three  years  after 
completing  judicial  supervision. 

The  project  consists  of  (1)  providing 
technical  assistance  to  develop  and 
implement  intensive  case  management 
services,  and  (2)  an  evaluation  of  the 
effectiveness  of  the  intensive  case 
management  services  in  increasiitig  the 
number  of  people  eligible  to  have  their 
records  sealed.  The  study  is  confined  to 
jurisdictions  with  statutes  permitting 


records  to  be  sealed.  Two  coimties  in 
Ohio  involving  an  urban  setting 
(Cuyahoga  covmty  which  includes  the 
city  of  Cleveland)  and  a  rural  setting 
(Clermont  county  adjacent  to  Kentucky) 
were  selected  based  on  responses  to  an 
RFA.  Subjects  in  each  county  will  be 
drawn  from  referrals  by  parole  and 
probation  to  Treatment  Accountability 
for  Safer  Communities  (TASC)  case 
management  programs  in  the  two 
coimties. 

The  target  population  consists  of 
individuals  entering  parole  or  probation 
who  are  first  time  nonviolent  felons 
with  a  history  of  substance  abuse  and 
are  eligible  to  have  their  records  sealed. 
Technical  assistance  to  participating 
counties  will  be  provided  to  (1)  develop, 
an  intensive  case  management  treatment 
model  designed  to  increase  the 
proportion  of  offenders  eligible  to  have 
records  sealed,  and  (2)  involve  the 
various  stake  holders,  such  as  case 
managers,  parole  officers,  district 
attorney's  office,  public  defender,  and 
judges  in  the  implementation  of  the  case 
management  model.  A  formative 
evaluation  will  provide  feedback  on  the 
implementation  of  the  program.  A 
systems  evaluation  will  examine  the 
number  of  services  offered  to  the  felons, 
and  changes  in  attitudes  towards  sealing 
records  on  the  part  of  critical 


stakeholders,  such  as  district  attorney 
offices,  judges  and  service  providers.  An 
outcomes  evaluation  will  examine  the 
effect  of  the  intensive  case  management 
model  on  the  eligibility  to  have  records 
sealed,  social,  psychological  and  health 
status,  HIV  risk  behavior,  and  the  actual 
proportion  of  subjects  who  have  their 
records  sealed. 

The  experimental  study  in  Cuyahoga 
County  consists  of  two  groups  of 
randomly  assigned  subjects.  An  intent- 
to-treat  group  is  scheduled  to  receive 
intensive  case  management  consisting  of 
an  intensive  TASC  case  management 
model  dining  the  one-year  period  of 
supervision  followed  by  an  additional 
three  years  of  less  intensive  case 
management  services.  A  control  group 
will  receive  treatment  as  usual, 
consisting  of  the  TASC  case 
management  model  now  in  place,  hi 
Clermont  County  there  will  be  only  an 
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experimental  group.  The  evaluation 
procedures  in  both  locations  will 
consist  of  a  baseline  interview  and 
follow-up  interviews  over  a  4-year 
period  that  tracks  outcomes  to  the  point 
at  which  subjects  are  eligible  for  sealing 
of  records.  Follow-up  interviews  and 
file  studies  will  test  for  a  wide  array  of 
possible  effects,  including  recidivism, 
employment,  education,  drug  use, 
family  relationships,  support  of 
children,  mental  and  physical  health, 
HIV/ATOS  risk  factors,  assumption  of 
personal  responsibility  and  life 
adjustment  factors. 

The  evaluation  will  involve  900 
projected  participants  over  a  five-year 
period.  Evaluation  interviews  will  take 
place  at  baseline,  6  months,  12  months, 
and  42-months.  Each  interview  will  last 
V/z  to  2  hours  depending  of  the  memory 
and  speed  of  the  respondents.  The 
interview  goal  is  a  minimum  80% 


completion  rate.  Interview  data  will  be 
supplemented  by  a  file  study  of  arrest 
records  and  the  number  of  criminal 
records  expunged.  Additionally,  two 
focus  groups  of  clients  in  the  intent  to 
treat  group  will  be  conducted  in  each 
county  at  3,  6, 12, 18,  24,  and  30  months 
to  provide  feedback  on  client 
perceptions  of  the  case  management 
programs.  One  group  at  each  site  will 
consist  of  clients  in  compliance  with  the 
program  and  one  group  will  consist  of 
clients  not  in  compliance.  Groups  will 
consist  of  8  to  10  participants  chosen  at 
random  from  the  compliant  and 
noncompliant  clients.  Additional  file 
study  data  will  be  gathered  on  the 
number  of  case  management  sessions 
and  the  number  and  frequency  of  other 
interventions  in  the  intent-to-treat  and 
control  groups. 


Data  collection 


Baseline  Interview 

Follow-up  Battery:  6-,  12-,  &  42-month  "!'"""""""""'" 

Client  Focus  Groups:  3-,  6-,12-,ia-",  24-months  (Cuyahoga)  .. 

Client  Focus  Groups:  3-,  6-,  9-,  12-,  18-,  24-,  36-&  42- 
months  (Clenmont)  

File  Data  Collection  (Staff  Time)  MCSIS,  Ohio  DRC,  TA!SC  " 

MuJtimodality   Quality   Assurance   (MQA)— (Treatment   Pro- 
gram Staff)  ..>. 

Stakeholders:  Attitudes  Towards  Sealing  Records  

Stakeholder  Focus  Groups:  6-,12-,  24-months  

Key  Officials  Attitudinal  Survey  

Total  Burden  !."!.".".". 

5-Year  Annual  Average '.""^ 


Number  of 
resporxlents 


900 

900 

50 

80 
3 

84. 

12 

36 

12 
1,047 
1,047 


Wri 


Responses/ 
respondent 


Hours  per 
response 


1.33 
1.50 
1.50 

1.50 
2.00 

.75. 
.167 
1.50 
.167 


Total  hr. 
burden 


1,197 

4,050 

75 

120 
42 


6 

54 

6 
5,613 
1,123 


ritten  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  0MB 's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 
submit  comments  by  fax  to:  202-395- 
6974. 

Dated:  June  24,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Healtli  Services  Administration. 
[FR  Doc.  03-16662  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  4162-20-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunity 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice  of  funding  availability 
for  SAMHSA  Cooperative  Agreements 
to  Expand  the  National  Child  Traumatic 
Stress  Initiative  Intervention 
Development  and  Evaluation  Centers. 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2003  funds  for  the 
cooperative  agreement  described  below. 
A  synopsis  of  this  funding  opportunity, 
as  well  as  many  other  Federal 
Government  funding  opportunities,  is 
also  available  at  the  Internet  site: 
www.fedgran  ts.gov. 


This  notice  is  not  a  complete 
description  of  the  cooperative 
agreement;  potential  applicants  must 
obtain  a  copy  of  the  Request  for 
Applications  (RFA),  including  Part  I, 
Cooperative  Agreements  to  Expand  the 
National  Child  Traumatic  Stress 
Initiative  Intervention  Development  and 
Evaluation  Centers,  Part  II,  General 
Policies  and  Procedures  Applicable  to 
all  SAMHSA  applications  for 
Discretionary  Grants  and  Cooperative 
Agreements,  and  the  PHS  5161-1  (Rev. 
7/00}  application  form  before  preparing 
and  submitting  an  application. 

Funding  Opportunity  Title: 
Cooperative  Agreements  to  Expand  the 
National  Child  Traumatic  Stress 
Initiative — Short  Title:  Child  Traiunatic 
Stress  Initiative  Intervention 
Development  and  Evaluation  Centers. 

Funding  Opportunity  Number:  SM 
03-011. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  93.243. 

Authority:  Section:  582  of  the  Public 
Health  Service  Act,  as  amended  and  subject 
to  the  availability  of  funds. 
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Funding  Opportunity  Description: 
The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA).  Center  for  Mental  Health 
Services  (CMHS)  is  accepting 
applications  for  fiscal  year  2003 
cooperative  agreements  to  expand  the 
National  Child  Traumatic  Stress 
Initiative  (NCTSI)  Intervention 
Development  and  Evaluation  Centers. 
Funds  are  available  under  Section  582 
to  local  mental  health  providers  for  the 
piupose  of  developing  knovtrledge  of 
best  practices  and  providing  mental 
health  services  to  children  and  youth 
suffering  from  post-traumatic  stress  as  a 
result  of  having  experienced  or 
witnessed  a  traumatic  event. 

The  purpose  of  the  NCTSI  is  to 
improve  treatment  and  services  for  aU 
children  and  adolescents  in  the  United 
States  v?ho  have  experienced  traumatic 
events  or  witnessed  such  events.  A 
network  of  centers,  the  NCTSN,  has 
been  established  to  promote  the 
development  and  use  of  effective 
treatment  and  services,  to  develop 
resources  on  traunja  for  professionals, 
consumers,  and  the  public,  and  to 
develop  trauma-focused  public 
education  and  professional  training  and 
other  field  development  activities. 

This  announcement  solicits  for  three 
specific  types  of  child  and  adolescent 
traimiatic  stress  Intervention 
Development  and  Evaluation  (IDE) 
Centers  that  will  facilitate  the  NCTSI 
achievement  of  its  overall  goals  of 
improving  access  to  and  quality  of 
services  for  child  and  adolescent 
traumatic  stress:  Rural/Tribal/Frontier 
Intervention  Development  and 
Evaluation  Center;  Service  Systems 
Models  Intervention  Developmei^t  and 
Evaluation  Center;  and  Traumatic  Stress 
and  Substance  Abuse  Intervention 
Development  and  Evaluation  Center. 

Eligible  Applicants:  The  following 
domestic  public  and  private  non-profit 
entities  are  eligible  to  apply. 
Community-based  and  faith-based 
organizations,  out-patient  clinics,  public 
or  private  universities,  psychiatric  or 
general  hospitals,  units  of  State  or  local 
governments,  Indian  tribes  and  tribal 
organizations,  partnerships  of  multiple  • 
clinical  centers,  programs  and/or 
commimity  ser^ce  providers  applying 
as  a  single  center  (in  which  case  one  of 
the  participating  organizations  must  be 
designated  as  the  applicant 
organization). 

Applicant  organizations  may  apply 
for  the  Intervention  Development  and 
Evaluation  Centers  (this  announcement) 
and/or  the  Commimity  Treatment  and 
Services  Centers  (RFA  SM-03-012).  A 
separate,  complete  application  is 
required  for  each  category.  An 


organization  that  is  selected  for  funding 
in  both  programs  will  receive  funding 
only  for  its  proposed  Intervention 
Development  and  Evaluation  Center. 

Organizations  that  are  currently 
grantees  of  the  NCTSI  are  not  eligible  to 
apply  as  tjbe  applicant  organization 
under  this  announcement. 

Applicant  organizations  must  apply 
for  one  of  the  specific  IDE  centers — 
Riu-al/Tribal/Frontier;  Service  Systems 
Models;  or  Traumatic  Stress  and 
Substance  Abuse — and  address  the 
requirements  for  that  specific  center  in 
the  application.  Applicant  organizations 
may  submit  separate  applications  for 
more  than  one  of  the  specific  IDE 
centers. 

Due  Date  for  Applications:  August  7, 
2003. 

Estimated  Funding  Available/Number 
of  Awards:  It  is  expected  that 
approximately  $1.8  million  will  be 
available  to  fund  three  new  centers  in 
the  Intervention  Development  and 
Evaluation  Program  of  the  National 
Child  Traumatic  Stress  Network 
(NCTSN).  Annual  awards  may  be  up  to 
$600,000  in  total  costs  (direct  and 
indirect)  for  each  year  for  up  to  4  years. 
Actual  funding  levels  will  depend  on 
the  availability  of  funds.  Second,  third, 
and  fourth  project  year  funding  may  be 
supplemented  by  SAMHSA  for 
activities  that  fall  within  the  scope  and 
intent  of  this  RFA.  Applications  with 
proposed  budgets  that  exceed  $600,000 
will  be  returned  without  review. 

Is  Cost  Sharing  Required:  No. 

Period  of  Support:  Applicants  must 
request  support  for  four  years  and 
provide  a  separate  budget  for  each  year. 
While  SAMHSA's  intent  for  this 
program  is  to  fund  the  full  four  year 
period  requested,  continued  funding  is 
contingent  on  the  availability  of  funds. 

How  to  Get  Full  Announcement  and 
Application  Materials:  Complete 
application  kits  may  be  obtained  by 
calling:  the  SAMHSA  Mental  Health 
Information  Center  at  (800)  789-2647, 
Monday  through  Friday,  8:30  a.m.  to  5 
p.m.,  EDT:  TDD:  (301)  443-9006;  Fax: 
(301)  984-8796;  P.O.  Box  42490, 
Washington,  DC  20015.  The  PHS  5161- 
1  application  form  and  the  full  text  of 
the  funding  announcement  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov  (Click  on  'Grant 
Opportunities'). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  funding 
opportimity  title  and  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 


Contact  for  Additional  Information: 
Malcolm  Gordon,  Ph.D.,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Center  for  Mental 
Health  Services,  Division  of  Prevention, 
Traumatic  Stress,  and  Special  Programs, 
5600  Fishers  Lane,  Room  17C-17, 
Rockville,  MD  20857,  (301)  443-2957. 
E-mail:  mgordon@samhsa.gov. 

Dated:  June  25,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  03-16621  Filed  7-1-03;  8:45  am] 

BtLLtNQ  COO€  4162-2l>-f> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4820-N-30] 

Notice  Of  Proposed  Information 
Collection:  Comment  Request; 
Reporting  Requirements  Associated 
with  24  CFR  203.508b  and  24  CFR 
235.1001— Providing  information 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office- of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  September 
2,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building,  Room 
8003,  Washington,  DC  20410  or 
Wayne Eddins@h  ud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  McCloskey,  Director,  Office  of 
Single  Family  Asset  Management, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-1672  (this  is  not  a  toll  fi-ee  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

Tnis  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
-  information: 

Title  of  Proposal:  Reporting 
Requirements  Associated  with  24  CFR 
^   203.508(b)  and  24  CFR  235.1001— 
Providiiig  Information. 

OMB  Control  Number,  if  applicable: 
2502-0235. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
purpose  of  this  notice  is  to  extend  the 
use  of  24  CFR  203.508b  and  24  CFR 
235.1001.  The  requirements  of  the  24 
CFR  203.508b  state,  in  part,  that  "all 
mortgagors  must  be  informed  by  the 
mortgagees  of  the  system  available  to 
them  on  loan  inquiries  on  their 
mortgages  and  they  must  be  reminded  of 
the  system  at  least  annually."  The 
requirements  of  24  CFR  235.1001  state, 
in  part,  that  "mortgagees  must  provide 
to  the  mortgagor  and  annual  statement 
of  interest  paid  and  taxes  disbursed  and 
shall  include  an  accounting  of  the  total 
amount  of  assistance  payments  paid  by 
HUD  and  applied  to  the  mortgagor's 
accoimt  during  the  preceding  year." 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is 
1,361;  the  niunber  of  respondents  is  122 
generating  approximately  5,444  annual 
responses;  the  frequency  of  response  is 
annually  and  third  party  disclosiues; 
and  the  estimated  time  needed  to 
prepare  the  response  is  15  minutes. 

Status  of  the  proposed  information 
collection:  Extension  is  a  previously 
approved  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 
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Dated:  June  23,  2003. 
Sean  G.  Caasidy, 

General  Deputy  Assistant  Secretary  for 

Housing-Deputy  Federal  Housing 

Commissioner. 

[FR  Doc.  03-16778  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  421&-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  Meeting 

AGENCY:  Department  of  the  Interior, 
Office  of  the  Secretary. 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Etelaware  & 
Lehigh  National  Heritage  Corridor 
Commission.  Notice  of  this  meeting  is 
required  imder  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 

MEETING  DATE  AND  TIME:  Friday,  July  11, 
2003,  time  2  p.m.  to  4  p.m. 

ADDRESS:  The  Greater  Wilkes-Barre 
Chamber,  Two  Public  Square,  Wilkes- 
Barre  PA  18710. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  National  Heritage  Corridor  and 
State  Heritage  Park.  The  Conunission 
was  established  to  assist  the 
Commonwealth  of  Pennsylvania  and  its 
political  subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultiu^, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 

SUPPLEMENTARY  INFORMATION:  The 

Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  was  established 
by  Public  Law  100-692,  November  18, 
1988,  and  extended  through  Pubhc  Law 
105-355,  November  13, 1998. 

FOR  FURTHER  INFORMATION  CONTACT:  C. 

Allen  Sachse,  Executive  Director, 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission,  1  South  Third 
Street.  8th  Floor,  Easton  PA  18042.  (610) 
923-3548. 

Dated:  June  26,  2003. 
C.  Allen  Sachse, 

Executive  Director.  Delaware  6-  Lehigh 
National  Heritage  Corridor  Commission. 
[FR  Doc.  03-16682  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  6820-PE-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Recovery  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  permit 
applications. 


SUMMARY:  The  follQwing  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species. 
Act  (16  U.S.C.  1531  et  seq.).  We  (U.S. 
Fish  and  Wildlife  Service)  solicit  review 
and  comment  from  local.  State,  and 
Federal  agencies,  and  the  public  on  the 
following  permit  requests. 
DATES:  Comments  on  these  permit 
applications  must  be  received  on  or 
before  August  1,  2003  to  receive  our 

consideration.' 

* 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  NE.  11th  Avenue.  Portland,  Oregon 
97232-4181  (fax:  503-231-6243).  Please 
refer  to  the  respective  permit  number  for 
,  each  application  when  submitting 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

SUPPLEMENTARY  INFORMATION! 

Permit  No.  TE-050644 

Applicant:  The  Washington 
Department  of  Fish  and  Wildlife, 
Olympia,  Washington. 

The  permittee  requests  an  amendment 
to  take  (harass  through  captive 
propagation,  collect  biological  samples, 
and  mark)  the  Columbia  Basin  distinct 
population  segment  of  the  pygmy  rabbit 
[Brachylagus  idahoensis)  in  conjunction 
with  an  intercross  captive  propagation   . 
program  with  the  Idaho  pygmy  rabbit 
{Brachylagus  idahoensis)  and  to  support 
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genetic  research  at  facilities  in  Oregon 
and  Washington  for  the  purpose  of 
enhancing  Columbia  Basin  pygmy 
rabbits  survival  and  viability. 

Permit  No.  TE-072650 

Applicant:  Jennifer  Michaud-Laird, 
Sebastopol;  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  capture,  handle, 
and  release)  the  California  tiger 
salamander  Sonoma  County  distinct 
population  segment  (Ambystoma 
califomiense)  in  conjimction  with 
surveys  in  Sonoma  Coimty,  California 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.  TE-072651 

Applicant:  Diana  Immel,  Davis, 
California. 

The  applicant  requests  a  permit  to 
remove/reduce  to  possession  Trifolium 
amoenum  (showy  Indian  clover)  in 
conjimction  with  reintroduction  efforts 
in  Sonoma  and  Marin  Counties, 
California  for  the  purpose  of  enhancing 
its  survival. 

Permit  No.  TE-072873 

Applicant:  Kevin  D.  Matson,  St. 
Louis,  Missouri. 

The  applicant  requests  a  permit  to 
take  (collect  blood)  captive  Hawaiian 
geese  (Branta  sandvicensis)  and  captive 
id  [Buteo  solitarias)  in  conjunction  with 
disease  research  at  the  Three  Ring 
Ranch  Exotic  Animal  Sanctuary,  Kailue- 
Kona,  Hawaii  for  the  purpose  of 
enhancing  their  survival. 

We  solicit  public  review  and 
comment  on  each  of  these  recovery 
permit  applications. 

Dated:  June  12.  2003. 
^ill  Shake, 

Deputy  Regional  Director.  Region  1,  U.S.  Fish 

and  Wildlife  Service. 

[FR  Doc.  03-16683  Filed  7-1-03;  8:45  am] 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications. 


summary:  The  following  applicants  have 
applied  for  scientific  research  permits  to 
conduct  certain  activities  witii 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended. 


DATES:  To  ensure  consideration,  written 
comments  must  be  received  on  or  before 
August  1,  2003. 

ADDRESSES:  Written  comments  should 
be  submitted  to  the  Chief,  Endangered 
Species  Division,  Ecological  Services, 
P.O.  Box  1306,  Albuquerque,  New 
Mexico  87103.  Documents  and  other 
information  subnutted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act.  Dociunents  will  be  available  for 
public  inspection,  by  appointment  only, 
diu-ing  normal  business  hours  at  the 
U.S.  Fish  and  Wildlife  Service,  500  Gold 
Avenue  SW.,  Room  4102.  Albuquerque, 
New  Mexico.  Please  refer  to  the 
respective  permit  nimiber  for  each 
application  when  submitting  comments. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief,  Endangered  Species  Division, 
(505) 248-6920. 

SUPPLEMENTARY  INFORMATION:  Permit  No. 

TE-057946 

Applicant:  USDA,  Natiiral  Resources 

Conservation  Service,  Flagstaff, 

Arizona. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  black-footed  ferret     ' 
[Mustela  nigripes)  within  Arizona  and 
New  Mexico. 

Permit  No.  TE-072498 

Applicant:  Shaw  Environmental,  Inc., 

Albuquerque,  New  Mexico. 

AppKcant  requests  a  new  permit  for 
research  and  recovery  purposes  to 
conduct  presence/absence  surveys  for 
the  following  species  within  Arizona 
and  New  Mexico:  black-footed  ferret 
{Mustela  nigripes),  southwestern  willow 
flycatcher  [Empidonax  traillii  extimus), 
northern  aplomado  falcon  (Falco 
femoralis  septentrionalis),  and  interior 
least  tern  [Stema  antillarum). 

Permit  No.  TE-011464 

Applicant:  Caryn  Vaughn,  Norman, 

Oklahoma. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  surveys  and 
collection  of  the  scaleshell  mussel 
{Leptodea  leptodon)  within  Oklahoma 
and  Arkansas. 

Permit  No.  TE-054803 

Applicant:  Michael  Larisch,  Silver  City, 

New  Mexico. 

Applicant  requests  an  amendment  to 
an  existing  permit  to  allow  presence/ 
absence  surveys  for  the  following 
species  within  New  Mexico:  black- 


footed  ferret  (Mustela  nigripes), 
southwestern  willow  flycatcher 
(Empidonax  traillii  extimus),  and 
interior  least  tern  (Stema  antillarum). 

Permit  No.  TE-073460 

Applicant:  Aaron  Flesch,  Tucson, 

Arizona. 

Applicant  requests  a  new  permit  for 
research  and  recovery  purposes  to 
conduct  presence/absence  surveys,  nest 
monitoring,  radio  tracking,  trapping, 
and  removal  of  radio  transmitters  for 
cactus  ferruginous  pygmy  owl 
(Glaucidium  brasilianum  cactorum) 
within  Arizona. 

Permit  No.  TE-072500 

Applicant:  U.S.  Army  Corps  of 

Engineers,  Champaign,  Illinois. 

Applicant  requests  a  permit  for 
research  and  recovery  piurposes  to 
receive  fountain  darters  (Etheostoma 
fonticola)  and  Texas  wild-rice  (Zizania 
texana),  in  order  to  assess  the  effects  of 
fog  oil  and  other  military  species 
chemical  compoimds  on  these  species. 

Authority:  16  U.S.C.  1531,  et  seq. 

Dated:  June  19,  2003. 
Bryan  Arroyo, 

Assistant  Regional  Director,  Ecological 
Services,  Region  2,  Albuquerque,  New 
Mexico. 

(FR  Doc.  03-16684  Filed  7-1-03;  8:45  am) 

BILLING  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  for  a 
Petition  to  Delist  the  Mexican  Bobcat 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

SUMMARY:  We,  tiie  U.S.  Fish  and 
Wildlife  Service  (Service),  annotmce  a 
90-day  finding  for  a  petition  to  delist  the 
Mexican  bobcat  (Lynx  rufus  escuinapae) 
under  the  Endangered  Species  Act  of 
1973,  as  amended.  After  reviewing  the 
petition  and  available  scientific  and 
commercial  information,  we  find  that 
the  petition  presents  substantial 
information  indicating  that  listing  may 
no  longer  be  warranted.  With  the 
publication  of  this  notice,  we  are 
initiating  a  status  review  of  the  Mexican 
bobcat.  In  addition  to  requesting 
information  on  the  status  of  the  Mexican 
bobcat,  we  are  requesting  information 
on  whether  the  subspecies  designation 
is  taxonomically  valid.  If  not  valid,  we 
also  request  information  on  the  status  of 
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the  listed  entity  within  Mexico  for  the 
purpose  of  detennining  if  the  Mexican 
population  constitutes  a  distinct 
population  segment  (DPS)  or  constitutes 
a  significant  portion  of  the  range  of  the 
species.  We  will  prepare  and  publish  a 
IZ-month  finding. 

DATES:  The  finding  announced  in  this 
document  was  made  on  June  11,  2003. 
To  be  considered  in  the  12-month 
finding  for  this  petition,  comments  and 
infonnation  should  be  submitted  to  us 
by  September  30,  2003. 
ADDRESSES:  Submit  information, 
comments,  or  questions  concerning  this 
petition  finding  to  the  Chief,  Division  of 
Scientific  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  N.  Fairfax  Drive, 
Rm  750,  Arlington,  VA  22203  (facsimile 
number  703-358-2276;  E-mail  address: 
ScientificAuthority@fws.gov).  The 
petition,  supporting  information,  and 
comments  will  be  available  for  public 
inspection,  by  appointment,  fi-om  8  a.m. 
to  4  p.m.,  Monday  through  Friday,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.- Anderson,  Division  of 
Scientific  Authority  [see  ADDRESSES 
section)  (telephone  703-358-1708; 
facsimile  703-358-2276). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1533(b)(3)(A1),  requires  us  to 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species  ' 

presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  us  at  the  time 
the  finding  is  made.  To  the  maximum 
extent  practicable,  this  finding  is  to  be 
made  within  90  days  of  the  date  the 
petition  was  received,  and  a  notice  of 
the  finding  is  to  be  published  promptiy 
in  the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 
■  involved  species.  After  completing  the 
status  review,  we  will  issue  an 
additional  finding  (the  12-month 
finding)  on  whether  delisting  is,  in  fact, 
warranted. 

On  July  8, 1996,  we  received  a 
petition  dated  Jime  30, 1996,  fi-om  the 
National  Trappers  Association,  Inc., 
Bloomington,  Illinois.  The  petition  and 
cover  letter  clearly  identified  itself  as 
such  and  contained  the  name,  address, 
and  signatiue  of  the  petitioning 
organization's  representative. 
Infonnation  relating  to  the  taxonomy, 
the  iH«seQt  population  status  and 


trends,  and  threats  were  included  in  the 
petition.  The  petition  requested  that  we 
delist  the  Mexican  bobcat  imder  the  Act, 
and  noted  that  dowrnlisting  to 
threatened  status  would  not  be  an 
appropriate  alternative.  \n  a  letter  dated 
November  4, 1996,  we  acknowledged 
receipt  of  the  petition  (Service,  in  litt., 
1996).  We  stated  that  we  would  address 
the  petition  as  soon  as  possible.  Due  to 
staffing  and  budget  constraints,  we  have 
been  unable  to  process  this  petition 
until  now. 

The  Mexican  bobcat  belongs  to  the 
mammalian  family  Felidae  and  has  been 
reported  to  be  a  subspecies  of  Lynx 
rufiis.  The  number  of  taxa  described 
within  Lynx  rufiis  ranges  fi-om  11  to  14. 
Allen  (1903)  first  described  this 
subspecies  fi-om  two  immature  male 
specimens  found  in  Escuinapa,  Mexico, 
on  the  basis  of  color  and  cranial 
differences.  However,  the  validity  of 
this  subspecies  is  questionable.  Samson 
(1979)  conducted  a  multivariate 
statistical  analysis  of  a  variety  of  skull 
measurements  and  foimd  cranial 
characteristics  of  L.  r.  escuinapae  to  be 
similar  to  those  of  L.  r.  califomicus  and 
L.  r.  texensis.  Also,  the  range  of 
escuinapae  overlaps  with  ti»e  ranges  of 
baileyi  and  texensis.  However,  McCord 
and  Cardoza  (1982)  noted  that  statistical 
analysis  of  skull  measurements  only 
have  meaning  in  large  samples  and  are 
thus  ineffective  in  the  subspecific 
assignment  of  individual  specimens. 
They  also  noted  that  the  11  to  14 
subspecies  of  bobcats  described  to  date 
comprise  few  realistically 
distinguishable  taxa  that  have  any  real 
biological  or  conservation  significance. 
The  majority  of  bobcats  are  found  in 
the  United  States,  where  they  range 
through  a  wide  variety  of  habitats, 
including  boreal  coniferous  and  mixed 
forests  in  the  north,  bottomland 
hardwood  forest  and  coastal  swamp  in 
the  southeast,  and  desert  and  scrubland 
in  the  southwest.  Even  within  a  local 
area,  individual  bobcats  usually  use  a 
variety  of  habitats  (Wilson  and  Ruff 
1999).  Only  large,  intensively  cultivated 
areas  appear  to  be  unsuitable  habitat. 
Southern  Canada  represents  the 
northern  limit  of  bobcat  range,  with 
deep  snow  a  significant  limiting  factor. 
With  the  clearing  of  mature  coniferous 
forests  for  agriculture,  the  bobcat  has 
expanded  its  range  northward  over  the 
past  centiuy  (Rollings  1945,  Banfield 
1974).  In  Mexico,  bobcats  are  found  in 
dry  scrubland  and  forest  of  pine  (Pinus 
spp.)  and  oak  [Quercus  spp.), 
principally  in  the  mountainous  northern 
and  central  parts  of  the  coimtry,  and  not 
in  the  tropical  south  (Hall  and  Kelson 
1959;  Gonzalez  and  Leal  1984  and 
Woloszyn  and  Woloszyn  1982  cited  by 


Nowell  and  Jackson  1996).  Lynx  mfiis 
escuinapae  is  the  southernmost  race  of 
bobcat  found  in  Mexico. 

No  population  estimates  are  available 
for  Lynx  rufiis  escuinapae,  but  the 
Mexican  Government  has  stated  that 
this  subspecies  is  widespread  and 
numerous,  is  not  specialized  in  its 
habitat  requirements,  and  is  highly 
ecologically  adaptable  (Graciela  de  la 
Garza  Garcia,  Direccion  General  de 
Conservacion  Ecologia  de  los  Recursos 
Naturalese,  in  litt.  1991). 

Littie  information  is  available  on 
utilization  of  the  species  in  Mexico,  but 
local  hunting  and  trapping  for 
subsistence  is  possible.  There  is  no 
indication  of  illegal  trade  and  no 
reported  potential  trade  threats  (Govt,  of 
U.S.  1992;  Service,  in  litt.  1992). 

We  listed  the  Mexican  bobcat  as  an 
endangered  species  on  June  14,  1976  (41 
FR  24064).  This  subspecies  was  listed 
imder  the  Act  due  to  its  inclusion  in 
Appendix  I  of  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  By  July  1, 1975,  the  Convention 
was  ratified  by  enough  nations  to  enter 
into  force  and  at  that  time  the  countries 
participating  in  CITES  agreed  that  the 
Mexican  bobcat  met  the  criteria  for 
inclusion  in  Appendix  I.  Appendix  I 
includes  all  species  threatened  with 
extinction  and  that  are  or  may  be 
affected  by  international  trade.  In  1992, 
during  the  10-year  review  of  species 
included  in  the  CITES  Appendices,  we, 
with  support  from  Mexico  and  other 
coxmtries,  proposed  to  transfer  the 
Mexican  bobcat  to  Appendix  n,  based 
on  the  bobcat's  widespread  and  stable 
status  in  Mexico  and  questionable 
taxonomy.  Our  proposal  was  accepted 
and  the  transfer  went  into  effect  on 
November  6, 1992.  It  is  not  clear  at  this 
time  why  the  Mexican  bobcat  was 
originally  included  in  Appendix  I. 

Distinct  Vertebrate  Population  Segment 

We  must  consider  any  species  for 
listing  under  the  Act  if  available 
information  indicates  such  action  may 
be  warranted.  "Species"  is  defined  by 
the  Act  as  including  any  subspecies  of 
fish  and  wildlife  or  plants,  and  any 
distinct  popiUation  segment  of 
vertebrate  fish  or  wildlife  that 
interbreeds  when  mature  (16  U.S.C. 
1532  (16)).  We,  along  witii  the  National 
Marine  Fisheries  Service  (National 
Oceanic  and  Atmospheric 
Administration-Fisheries),  developed 
the  Policy  Regarding  the  Recognition  of 
Distinct  Vertebrate  Population  Segments 
(DPS  Pohcy)  (61  FR  4722)  to  help  us  in 
determining  what  constitutes  a  distinct 
population  segment  (DPS).  Under  this 
policy,  we  use  three  elements  to  assess 
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whether  a  population  under 
consideration  for  listing  may  be 
recognized  as  a  DPS:  (1)  Discreteness  of 
the  population  in  relation  to  the 
remainder  of  the  species  to  which  it 
belongs;  (2)  the  significance  of  the 
population  segment  to  the  species  to 
which  it  belongs;  and  (3)  the  population 
segment's  conservation  status  in  relation 
to  the  Act's  standards  for  listing. 
The  DPS  analysis  is  a  stepwise 
analysis;  significance  is  considered  only 
when  discreteness  of  the  population  has 
been  determined,  and  the  conservation 
status  is  considered  only  when  both 
discreteness  and  significance  of  the 
population  have  been  established. 
Discreteness  refers  to  the  isolation  of  a 
population  from  other  members  of  the 
species  and  is  based  on  two  criteria:  (1) 
Marked  separation  from  other 
populations  of  the  same  taxon  resulting 
from  physical,  physiological,  ecological, 
or  behavioral  factors,  including  genetic 
discontinuity;  or  (2)  populations 
delimited  by  international  boundaries.  If 
the  population  is  determined  to  be 
discrete,  we  determine  significance  by 
assessing  the  distinct  population 
segment's  importance  and/or 
contribution  to  the  species  throughout 
its  range.  Measures  of  significance  may 
include,  but  are  not  limited  to,  the 
following:  (1)  Persistence  of  the  discrete 
population  segment  in  an  ecological 
setting  unusual  or  unique  for  the  taxon; 

(2)  evidence  that  loss  of  the  discrete 
population  segment  would  result  in  a 
significant  gap  in  the  range  of  the  taxon; 

(3)  evidence  that  the  discrete  population 
segment  represents  the  only  surviving 
natural  occiurence  of  the  taxon  that  may 
be  more  abundant  elsewhere  as  an 
introduced  population  outside  its 
historic  range;  and  (4)  evidence  the 
discrete  population  segment  differs 
markedly  from  other  populations  of  the 
taxon  in  its  genetic  characteristics. 

If  we  determine  that  a  population 
meets  the  discreteness  and  significance 
criteria  for  a  distinct  population 
segment,  we  evaluate  the  threats  to 
determine  if  endangered  or  threatened 
status  based  on  the  Act's  standards  is 
warranted.  Endangered  means  the 
species  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  Threatened  means  the  species 
is  likely  to  become  endangered  within 
the  foreseeable  future  throughout  all  or 
a  significant  portion  of  its  range. 

In  reviewing  the  taxonomic 
information  on  Mexican  bobcat,  it  is 
unclear  whether  this  subspecies  is  valid. 
If  the  subspecies  designation  is  not 
valid,  then  we  must  evaluate  the  status 
of  the  listed  entity  in  its  range  within 
Mexico  and  determine  wheAer  the 
listed  entity  meets  the  DPS  policy,  and 


if  so,  whether  this  population  of  bobcat 
should  remain  listed.  Although  the 
petition  did  not  address  this  issue,  we 
will  consider  this  question  during  our 
status  review. 

Petition  Finding 

We  have  reviewed  the  petition,  the 
literature  cited  in  the  petition,  and  other 
literatiue  and  information  available  in 
our  files.  On  the  basis  of  the  best 
scientific  and  commercial  information, 
we  find  that  the  petition  presents 
substantial  information  to  indicate  that 
the  Mexican  bobcat  may  warrant  being 
delisted. 

With  the  publication  of  this  notice, 
we  are  initiating  a  status  review  of  the 
Mexican  bobcat  to  determine  whether 
delisting  is  warranted  based  on  its  status 
and  taxonomy.  If  this  subspecies  is  not 
taxonomically  valid,  we  will  also 
evaluate  if  the  population  of  the  listed 
entity  in  Mexico  constitutes  a  DPS,  and 
if  so,  whether  or  not  we  should  retain 
the  listing  of  this  entity.  If  this 
population  does  not  meet  the  DPS 
criteria,  we  will  then  evaluate  whether 
or  not  the  population  of  the  listed  entity 
is  endangered  or  threatened  in  a 
significant  portion  of  the  species'  (i.e.. 
Lynx  rufus)  range. 

Public  Information  Solicited 

When  we  make  a  finding  that 
sufficient  information  exists  to  indicate 
that  delisting  of  a  species  may  be 
warranted,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 
species.  To  ensure  that  the  status  review 
is  complete  and  based  on  the  best 
available  scientific  and  commercial 
information,  we  are  soliciting 
information  on  the  Mexican  bobcat 
(Lynx  rufus  escuinapae)  throughout  the 
listed  entity's  range  in  Mexico.  If  we 
determine  that  the  subspecies 
designation  is  not  valid,  then 
information  on  the  status  of  the  listed 
entity  rangewide  will,  in  particular, 
assist  us  in  determining  if  the  Mexican 
population  meets  the  distinct  vertebrate 
population  segment  criteria,  or 
constitutes  a  significant  portion  of  the 
range. 

We  request  any  additional 
information,  comments,  and  suggestions 
from  the  public,  governmental  agencies, 
the  scientific  community,  industry,  and 
any  other  interested  parties  concerning 
the  status  of  this  subspecies  of  the 
bobcat  throughout  its  range  in  Mexico. 
We  are  seeking  information  regarding 
taxonomy,  historic  and  ciurent 
distribution,  habitat  use  and  habitat 
conditions,  biology  and  ecology, 
ongoing  conservation  measures  for  the 
subspecies  and  its  habitat,  and  threats  to 
the  subspecies  and  its  habitat.  We  are 


particidarly  interested  in  recent 
information  on  the  taxonomy  of  the 
bobcat,  and  specifically  whether 
escuinapae  is  a  valid  subspecies  or 
whether  it  should  be  considered  part  of 
other  subspecies.  We  also  request  any 
additional  information  that  will  support 
the  DPS  analysis  of  the  discreteness  and 
significance,  as  defined  in  our  DPS 
policy  (see  Distinct  Vertebrate 
Population  Segment  section  above),  of 
this  Mexican  population  relative  to  the 
species  as  a  whole. 

If  you  wish  to  comment,  you  may 
submit  yoiu  comments  and  materials 
concerning  this  finding  to  the  CSiief, 
Division  of  Scientific  Authority  (see 
ADDRESSES  section).  Our  practice  is  to 
make  conunents,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review  during 
regular  office  hours.  Respondents  may 
request  that  we  withhold  their  identity, 
as  allowable  by  law.  If  you  wish  us  to 
withhold  yoiu-  name  or  address,  you 
must  state  this  request  prominently  at 
the  beginning  of  your  comment. 
However,  we  will  not  consider 
anonymous  comments.  To  the  extent 
consistent  with  applicable  law,  we  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  wiU 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Environmental  Assessment  on 
Management  of  Mute  Swans  In  tfie 
Atlantic  Flyway 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 


summary:  This  notice  advises  the  public 
that  a  Draft  Environmental  Assessment 
on  the  Management  of  Mute  Swans  in 
the  Atlantic  Flyway  is  available  for 
public  review.  Comments  and 
suggestions  are  requested. 
DATES:  You  must  submit  comments  on 
the  Draft  Environmental  Assessment  by 
July  16,  2003. 

ADDRESSES:  Copies  of  the  Draft 
Environmental  Assessment  (DEA)  can 
be  obtained  by  writing  to  U.S.  Fish  and 
Wildlife  Service,  Division  of  Migratory 
Bird  Management,  4401  North  Fairfax 
Drive,  Mail  Stop  MBSP-4107, 
Arlington,  VA  22203.  The  DEA  may  also 


be  viewed  on  the  Fish  and  Wildlife 
Service  home  page  at  http:/ /migratory 
birds. fws.gov.  Written  comments  can  be 
sent  to  the  address  above,  or  emailed  to 
MuteSwanEA@fws.gov.  All  comments 
must  include  the  name  and  full  mailing 
address  of  the  person  submitting  th.e 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  public  record.  You 
may  inspect  comments  during  normal 
business  hoius  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Trapp,  (703)  358-1965. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  DEA  is  to  determine  how 
to  respond  to  applications  for  permits  to 
take  mute  swans  [Cygnus  olor)  under 
authority  of  the  Migratory  Bird  Treaty 
Act  for  the  piu-pose  of  minimizing  the 
environmental  damage  that  they  can 
cause.  The  DEA  (1)  reviews  the  history, 
population  status,  and  trends  of  mute 
swans  in  the  Atlantic  Flyway;  (2) 
summarizes  the  history  of  mute  swan 
population  management;  (3)  assesses  the 
effects  of  mute  swans  on  wetland 
habitats,  native  species  of  fish  and 
wildlife,  and  hmnan  interests;  and  (4) 
evaluates  the  need  for  continuing 
management  of  mute  swans  in  the 
Atlantic  Flyway  to  minimize 
environmental  damage.  Four 
alternatives,  including  the  proposed 
action,  are  considered. 

Steve  Williams, 

Director.  Fish  and  Wildlife  Service. 

[FR  Doc.  03-16699  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Task  Force 
Mississippi  River  Basin  Panel  Meeting 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  Mississippi 
River  Basin  Panel.  The  meeting  topics 
are  identified  in  the  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  Mississippi  River  Basin 
Regional  Panel  will  meet  from  8  a.m.  to 
5  p.m.  on  Thursday,  July  10,  2003,  and 
8  a.m.  to  2  p.m.  on  Friday,  July  11,  2003, 
and  a  field  trip  from  2:30  p.m.  to  6  p.m. 
on  Friday,  July  11,  2003. 

ADDRESSES:  The  Mississippi  River  Basin 
Regional  Panel  meeting  will  be  held  at 
the  Hilton  Minneapolis/St.  Paul  Airport, 


3800  East  80th  Street,  Bloomington,  MN 
55425.  Phone  952-854-2100. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Rendall,  Mississippi  River  Basin  Panel 
Chair  and  Exotic  Species  Program 
Coordinator,  Minnesota  Department  of 
Natural  Resources  at  651-297-1464  or 
Sharon  Gross,  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force  at 
703-358-2308. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  annoimces  meetings  of  the 
Aquatic  Nuisance  Species  Task  Force 
Mississippi  River  Basin  Regional  Panel. 
The  Task  Force  was  established  by  the 
Nonindiganous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990.  The 
Mississippi  River  Basin  Regional  Panel 
was  established  by  the  ANS  Task  Force 
in  2002.  The  purpose  of  the  Panel  is  to 
advise  and  make  recommendations  to 
the  Aquatic  Nuisance  Species  Task 
Force  on  issues  relating  to  the 
Mississippi  River  Basin  region  of  the 
United  States  that  includes  thirty-two 
Mississippi  River  Basin  States: 
Alabama,  Arkansas,  Colorado,  Georgia, 
Iowa,  Illinois,  Indiana,  Kentucky, 
Kansas,  Louisiana,  Maryland,  Michigan, 
Minnesota,  Missouri,  Mississippi, 
Montana,  North  Carolina,  North  Dakota, 
Nebraska,  New  Mexico,  New  York, 
Ohio,  Oklahoma,  Pennsylvania,  South 
Carolina,  South  Dakota,  Tennessee, 
Texas,  Virginia,  West  Virginia, 
Wisconsin,  and  Wyoming.  The 
Mississippi  River  Basin  Regional  Panel 
will  discuss  several  topics  at  this 
meeting  including:  aquatic  invasive 
species  (Asian  carp.  New  Zealand 
mudsnail,  roimd  goby,  water  fleas, 
purple  loosestrife,  and  Eurasian 
watermilfoil)  in  the  Mississippi  River 
Basin  and  their  management;  a 
discussion  on  pathways  of  invasive 
species  spread  and  prevention  methods 
used  for  the  aquatic  plant  trade, 
recreational  activities,  and  effective 
boater  education  programs;  a  discussion 
on  prevention  initiatives  taken  for  the 
dispersal  barrier  and  the  summit  in 
Chicago,  100th  Meridian  initiative, 
public  awareness  campaign.  Stop 
Aquatic  Hitchhikers,  NAISA,  and 
National  Invasive  Species  Council's 
rapid  response  efforts;  a  discussion  on 
Panel  organization  and  operation  and 
establishment  of  new  Panel  Committees 
for  education,  policy,  control,  research, 
and  outreach  efforts;  and  status  and 
discussion  of  national  legislation 
regarding  aquatic  invasive  species. 

Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  810,  4401  North  Fairfax  Drive, 
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Arlington,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regidar  business  hours,  Monday 
through  Friday. 

Dated:  June  13.  2003. 
Mamie  Parker, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director— Fisheries  &•  Habitat 
Conservation. 

(FR  Doc.  03-16659  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  4310-55-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Aquatic  Nuisance  Species  Tasic  Force 
Great  L^ices  Panel  Meeting 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Aquatic  Nuisance 
Species  (ANS)  Task  Force  Great  Lakes 
Panel.  The  Great  Lakes  Panel  meeting 
will  be  held  in  conjimction  with  a 
workshop  entitled  "Rapid  Response 
Plan  for  Great  Lakes  Aquatic  Invasions". 
The  meeting  topics  are  identified  in  the 
SUPPt.EMENTARY  INFORMATION. 
DATES:  The  Great  Lakes  Panel  will  meet 
from  9  a.m.  to  5  p.m.  on  Tuesday,  JiUy 
22,  2003,  and  from  8  a.m.  to  noon  on 
Wednesday,  July  23,  2003.  The  Rapid 
Response  workshop  will  be  held  from  1 
p.m.  to  5  p.m.  on  Wednesday,  July  23, 
2003,  and  from  8  a.m.  to  4  p.m.  on 
Thursday,  July  24,  2003. 
ADDRESSES:  The  Great  Lakes  Panel 
meeting  and  Rapid  Response  workshop 
will  be  held  at  the  Courtyard  Marriott  of 
Ann  Arbor,  3205  Boardwalk,  Ann 
Arbor,  Michigan  48108.  Phone  (734) 
995-5900. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathe  Glassner-Shwayder,  Project 
Manager,  Great  Lakes  Commission,  at 
734-971-9135  or  Sharon  Gross, 
Executive  Secretary,  Aquatic  Nuisance 
Species  Task  Force  at  703-358-2308  or 
by  e-mail  at:  sharon_gross@fws.gov. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  this  notice  announces  a  meeting  of 
the  Aquatic  Nuisance  Species  Task 
Force  Great  Lakes  Panel.  The  Task  Force 
was  established  by  the  Nonindigenous 
Aquatic  Nuisance  Prevention  and 
Control  Act  of  1990. 

The  Great  Lakes  Panel,  comprised  of 
representatives  from  federal.  State,  and 
local  agencies  and  from  private 
environmental  and  commercial 
interests,  performs  the  following 
activities: 


(a)  Identifies  priorities  for  the  Great 
Lakes  Region  with  respect  to  aquatic 
nuisance  species; 

(b)  Makes  recommendations  to  the 
Task  Force  regarding  programs  to  carry 
out  zebra  musselprograms; 

(c)  Assists  the  Task  Force  in 
coordinating  Federal  aquatic  nuisance 
species  program  activities  in  the  Great 
Lakes  region; 

(d)  Coordinates,  where  possible, 
aquatic  nuisance  species  program 
activities  in  the  Great  Lakes  region  that 
are  not  conducted  pursuant  to  the 
Nonindigenous  Aquatic  Nuisance 
Prevention  and  Control  Act  of  1990  (as 
amended,  1996); 

(e)  Provides  advice  to  public  and 
private  individuals  and  entities  • 
concerning  methods  of  controlling 
aquatic  nuisance  species;  and 

(f)  Submits  an  annual  report 
describing  activities  within  the  Great 
Lakes  region  related  to  aquatic  nuisance 
species  prevention,  research,  and 
control. 

Topics  to  be  addressed  at  the  panel 
meeting  include:  An  update  on  panel 
products  and  activities;  updates  on 
national  issues  such  as  the  ANS  Task 
Force,  the  National  Invasive  Species 
Coimcil,  and  the  National  Aquatic 
Invasive  Species  Act;  an  update  on  the 
development  of  ballast  water  standards; 
an  update  on  the  dispersal  barrier 
project  and  related  concerns  on 
nonindigenous  fish  invasions;  a 
discussion  on  the  expansion  of  Ruffe 
into  Lake  Michigan;  a  discussion  on  the 
Panel  priorities  in  areas  of  information, 
education,  research  coordination,  and 
policy  and  legislation;  and  updates  from 
the  Information/Education  Committee, 
the  Research  Coordination  Committee, 
and  the  Policy  and  Legislation 
Committee.  The  agenda  for  the  Rapid 
Response  Workshop  includes;  an 
overview  of  the  need  for  early  warning 
and  rapid  response  to  new  invasive 
species  in  the  United  States;  an 
overview  of  ANS  Task  Force  and 
Federal  perspectives  on  ANS  Rapid 
response;  an  overview  of  the  multi- 
jurisdictional  experience  in 
coordinating  responses  to  chemical 
spills  as  a  model  for  ANS  rapid 
response;  an  overview  on  the  role  of 
monitoring  for  early  detection; 
discussions  during  breakout  sessions  on 
communication,  public  outreach, 
detection  and  monitoring,  decision 
support  and  scientific  assessment, 
management  options,  implementation, 
and  adaptive  management  as 
components  of  a  rapid  response  plan; 
and  an  overview  of  the  operational 
challenges  associated  with  developing 
and  implementing  a  rapid  response 
plan. 


Minutes  of  the  meeting  will  be 
maintained  by  the  Executive  Secretary, 
Aquatic  Nuisance  Species  Task  Force, 
Suite  810,  4401  North  Fairfax  Drive, 
Arlington,  Virginia  22203-1622,  and 
will  be  available  for  public  inspection 
during  regular  business  hours,  Monday 
through  Friday. 

Dated:  June  13,  2003. 
Mamie  Parker, 

Co-Chair,  Aquatic  Nuisance  Species  Task 
Force,  Assistant  Director— Fisheries  &  Habitat 
Conservation. 

[FR  Doc.  03-16660  Filed  7-1-03;  8:45  am] 

BtLLING  CODE  4310-«S-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-482] 

Certain  Compact  Disc  and  DVD 
Holders;  Notice  of  Commission 
Issuance  of  Limited  Exclusion  Order 
and  Termination  of  Investigation 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  and  terminated  the 
above-captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Casson,  Esq. ,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3105.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  dociunents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone 
{202)-205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 
Hearing-impafred  persons  are  advised    ' 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  (202)- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  October  22,  2002,  based  on  a 
complaint  filed  by  DuBois  Limited  of 
the  United  Kingdom  ("DuBois")  against 
eight  respondents,  including  Wah-De 
Electron  Co.,  Ltd  of  Taiwan  ("Wah-De") 


and  Dragon  Star  Magnetics,  Inc.,  of 
Hong  Kong  ("Dragon  Star").  The 
complaint  alleged  violations  of  section 
337  of  the  Tariff  Act  of  1930  in  the 
importation,  sale  for  importation,  or  sale 
within  the  United  States  after 
importation  of  certain  compact  disc  and 
DVD  holders  by  reason  of  infringement 
of  U.S.  Design  Patent  No.  D441,212.  On 
April  16,  2003,  the  Commission 
determined  not  to  review  an  initial 
determination  (Order  No.  13)  finding 
the  two  remaining  respondents  in  this 
investigation,  Wah-De  and  Dragon  Star, 
in  default.  All  other  respondents  have 
been  terminated  from  the  investigation 
on  the  basis  either  of  settlement 
agreements  or  the  withdrawal  of  the 
allegations  in  the  complaint  as  to  them. 

On  March  26,  2003,  DuBois  filed  a 
declaration  pursuant  to  section  337(g)(1) 
and  Commission  rule  210.16(c)(1) 
seeking  immediate  entry  of  a  limited 
exclusion  order  against  Wah-De  and 
Dr^on  Star.  On  April  22,  2003,  the 
Commission  issued  a  Federal  Register 
notice  requesting  briefing  on  the  issues 
of  default  remedy,  the  public  interest, 
and  bonding.  68  FR  19848.  On  April  30, 
2003  and  May  6,  2003,  DuBois  and  the 
Commission  investigative  attorney, 
respectively,  filed  submissions  on  the 
issues  of  remedy,  the  public  interest, 
and  bonding.  No  other  person  or 
government  agency  filed  a  submission. 
Section  337(g)(1)  of  the  Tariff  Act  of 
1930  provides  that  the  Commission 
shall  presume  the  facts  alleged  in  a 
complaint  to  be  true,  and  upon  request, 
issue  a  limited  exclusion  order  if:  (1)  A 
complaint  is  filed  against  a  person 
under  section  337,  (2)  the  complaint  and 
a  notice  of  investigation  are  served  on 
the  person,  (3)  the  person  fails  to 
respond  to  the  complaint  and  notice  or 
otherwise  fails  to  appear  to  answer  the 
complaint  and  notice,  (4)  the  person 
fails  to  show  good  cause  why  it  should 
not  be  found  in  default,  and  (5)  the 
complainant  seeks  relief  limited  to  that 
person.  Such  an  exclusion  from  entry 
shall  be  issued  unless,  after  considering 
the  effect  of  such  exclusion  or  order  in 
light  of  the  statutory  public  interest 
factors,  the  Commission  finds  that  the 
exclusion  order  should  not  be  issued. 
The  Commission  foimd  that  each  of 
the  statutory  requirements  for  the 
issuance  of  a  limited  exclusion  order 
was  met  with  respect  to  defaulting 
respondents  Wah-De  and  Dragon  Star. 
The  Commission  further  determined 
that  the  public  interest  factors 
enumerated  in  section  337(g)(1)  did  not 
preclude  the  issuance  of  such  relief. 
Finally,  the  Commission  determined 
that  bond  under  the  limited  exclusion 
order  diu-ing  the  Presidential  review 
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period  shall  be  in  the  amount  of  100 
percent  of  entered  value. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  §210.16  of 
the  Conmiission's  Rules  of  Practice  and 
Procediu-e,  19  CFR  210.16. 

Issued:  June  26,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Secretary. 
(FR  Doc.  03-16718  Filed  7-1-03;  8:45  am] 

BILLING  CODE  792IM»-P 


INTERNATIONAL  TRADE 
COMMISSION 

[usrrc  SE-03-019] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  July  9,  2003  at  11  a.m. 
PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1 .  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  AA1921-143  and  731- 
TA-343  (Review)  (Remand)  (Tapered 
Roller  Bearings  from  Japan)— briefing 
and'vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  views  on 
remand  to  the  United  States  Court  of 
International  Trade  on  or  before  July  23, 
2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  \he 
following  meeting. 

By  order  of  the  Commission. 

Issued:  June  30,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-16935  Filed  6-30-03;  2:37  pm] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Stipulated 
Amendment  to  Consent  Decree  Under 
the  Clean  Water  Act 

Notice  is  hereby  given  that  on  June 
17,  2003,  a  proposed  Stipulated 
Amendment  to  Consent  Decree  in 
United  States  and  the  State  of  Maryland 
V.  Mayor  and  City  Council  of  Baltimore, 
Maryland,  Civil  Action  No.  Y-97-4185, 
was  lodged  with  the  United  States 


District  Court  for  the  District  of 
Maryland. 

The  original  consent  decree,  entered 
on  November  19, 1999,  resolved  the 
liability  of  the  City  of  Baltimore, 
Maryland  ("Baltimore")  arising  out  of, 
and  with  respect  to,  the  claims  for  relief 
asserted  in  the  United  States'  Complaint 
and  Amended  Complaints,  and  the  State 
of  Maryland's  Complaint  in  Intervention 
and  Amended  Complaints,  in  this 
action.  The  United  States  and  Maryland 
alleged  that  Baltimore  violated  the 
Clean  Water  Act,  33  U.S.C.  1251  et  seq., 
and  the  terms  and  conditions  of 
National  Pollutant  Discharge 
Elimination  System  ("NPDES")  permits, 
by  discharging  excessive  levels  of 
pollutants  from  Baltimore's  Ashburton 
Water  Filtration  Plant  and  Patapsco 
Wastewater  Treatment  Plant. 

As  part  of  the  settlement  embodied  in 
the  Consent  Decree,  Baltimore  agreed  to 
perform  three  Supplemental 
Environmental  Projects  ("SEPs") 
pursuant  to  the  work  plans  and 
schedules  attached  to  the  consent 
decree  as  Appendix  C  and  incorporated 
into  the  consent  decree  by  reference.  As 
set  forth  in  the  proposed  Stipulated 
Amendment,  the  parties  have  agreed 
upon  an  extension  of  the  schedules  for 
these  projects,  to  be  enforceable  by 
specific  per  diem  penalties  for  delay  in 
performance. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fit)m  the 
date  of  this  publication  comments 
relating  to  the  Stipulated  Amendment. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  and  the  State  of  Maryland  v. 
Mayor  and  City  Council  of  Baltimore, 
Maryland,  D.J.  Ref.  No.  90-5-1-1-4402. 

The  Stipulated  Amendment  to 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
District  of  Maryland,  United  States 
Courthouse,  101  West  Lombard  Street, 
Baltimore,  MD  21201,  and  at  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  During  the 
public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-761 1  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  (tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
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confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amoimt  of  $2.25  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

W.  Benjamiii  Fisherow, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-16776  Filed  7-1-03;  8:45  am] 
BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Amendment  to 
Consent  Decree  Pursuant  to  tlie 
Resource  Conservation  and  Recovery 
Act  (RCRA) 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Amendment  to 
Consent  Decree  entered  on  January  17, 
2001  in  United  States  and  State  of 
Mississippi  v.  Morton  International, 
Inc.,  Civil  Action  No.  1:00-CV-501  BrR. 
was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Nfississippi,  Biloxi  Division  on  Jime 
13, 2003. 

The  Consent  Decree  involved  the 
settlement  of  claims  brought  by  the 
United  States  and  State  pursuant  the 
Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act  (RCRA),  42  U.S.C.  6901  et 
seq.,  as  amended  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA);  the  Safe  Drinking  Water  Act 
(SDWA),  42  U.S.C.  300f  et  seq.;  the 
Clean  Water  Act  (CWA),  33  U.S.C.  1251 
et  seq.;  the  Clean  Air  Act  (CAA),  42 
U.S.C.  7401  et  seq.;  the  Emergency 
Planning  and  Community  Right-To- 
Know  Act  (EPCRA),  42  U.S.C.  11001  et 
seq.;  and  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA),  42  U.S.C.  9601  et  seq.  The 
complaint  also  contained  claims 
brought  under  the  Mississippi  Solid 
Waste  Disposal  Law  of  1974,  Miss.  Code 
Ann.  17-17-1  et  seq.,  the  Mississippi 
Air  and  Water  Pollution  Control  Law, 
Miss.  Code  Ann.  49-17-1-  et  seq.,  and 
the  organic  act  of  the  Commission  and 
of  the  Mississippi  Department  of 
Environmental  Quality  (MDEQ),  Miss. 
Code  Ann.  49-2-1  et  seq.  and  sought 
recovery  of  civil  penalties  and 
injunctive  relief  The  United  States  and 
State  sought  the  assessment  of  civil 
penalties  and  injimctive  relief.  The 
proposed  and  agreed  upon  Amendment 
would  modify  the  Consent  Decree  by 
substituting  a  drinking  water 
supplemental  environmental  project 
(SEP)  for  a  SEP  which  was  no  longer 


viable  due  to  the  closing  of  the  facility 
in  Moss  Point,  Mississippi. 

More  specifically,  the  substitute  SEP 
is  a  reverse  osmosis  treatment  process 
for  drinking  water  systems  in  Moss 
Point,  Mississippi  that  is  designed  to 
improve  the  taste,  color  and  odor  of 
drijiking  water.  The  substitute  SEP  will 
provide  substantial  benefits  to  the 
community.  Given  the  credit  earned  for 
the  no  longer  viable  SEP,  Morton  is 
obligated  to  spend  $9,434,537.00.  If  the 
reverse  osmosis  system  costs  less  than 
$9,434,537.00,  Morton  will  pay  the 
difference  to  the  United  States  and 
State,  unless  the  parties  agree  on  an 
additional  SEP  to  be  funded  with  all  or 
a  portion  of  the  balance. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Amendment  to  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Envirorunent  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044—7611.  Each  communication 
should  refer  on  its  face  to  United  States 
and  State  of  Mississippi  versus  Morton 
International,  Inc.,  DOJ  No.  90-7-1- 
06413. 

The  proposed  Amendment  to  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Southern 
District  of  Mississippi,  808  Vieux 
Marche,  2nd  Floor,  Biloxi,  Mississippi 
39530,  and  at  the  U.S.  Environmental 
Protection  Agency,  Region  4  Office,  61 
Forsyth  Street,  Atlanta,  Georgia  30303. 
During  the  public  comment  period,  the 
proposed  Ajnendment  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:/ 
www.  usdoj.gov/enrd/open  .html. 

A  copy  of  the  proposed  Amendment 
to  Consent  Decree  may  be  obtained  by 
(1)  mail  from  the  Consent  Decree 
Library,  P.O.  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611; 
or  by  (2)  faxing  or  emailing  the  request 
to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  U.S. 
Department  of  Justice,  fax  number  (202) 
616-6584;  phone  confirmation  (202) 
514-1547.  In  requesting  a  copy,  please 
forward  the  request  and  a  check  in  the 
amount  of  $6.25  (25  cents  per  page 
reproduction  cost),  made  payable  to  the 
U.S.  Treasury. 

Bruce  S.  Gelber, 

Section  Chief  Envimnmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-16775  Filed  7-1-03;  8:45  am] 

BILLMG  CODE  441&-iS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

Notice  is  hereby  given,  in  accordance 
with  that  on  June  18,  2003,  the  United 
States  lodged  a  proposed  Consent 
Decree  with  the  United  States  District 
Court  for  the  Western  District  of 
Wisconsin,  United  States  v.  Northern  ■ 
States  Power  Co.,  a  Wisconsin 
corporation,  doing  business,  as  Xcel 
Energy,  Case  No.  03-C-033(>-C  (W.D. 
Wis.),  under  the  Clean  Air  Act  ("CAA"). 
The  proposed  consent  Decree  resolves 
specific  allegations  and  claims  of  the 
United  States  Against  Northern  States 
Power  Co.  ("NSP"),  arising  out  of  the 
company's  operation  of  an  electricity 
generating  facility  in  La  Crosse, 
Wisconsin.  The  French  Island  Plant  is 
located  on  the  Mississippi  River  at  200 
South  Bainbridge  Street,  La  Crosse,  La 
Crosse  County,  Wisconsin,  which  is 
within  the  Western  District  of  ' 

Wisconsin. 

The  consent  Decree  requires  NSP  to 
install  and  operate  pollution  control 
equipment  on  each  municipal  waste 
combustor  ("MWC")  necessary  to  come 
into  compliance  with  emission  limits 
for  large  MWC's,  with  the  exception  the 
carbon  monoxide  ("CO")  emission 
limitation.  NSP  has  already  installed  a 
dry  lime  injection  scrubber  and  pulse  jet 
baghouse  on  each  MWC,  and  installed  a 
Selective  Noncatalytic  Reduction 
process  to  control  nitrous  oxide 
("NOx")  emissions.  NSP  has  also 
installed  continuous  emission 
monitoring  systems  for  both  sulfur 
dioxide  ("SO2")  and  NOx  on  each 
MWC.  With  the  exception  of  the  CO 
emission  limitation,  this  pollution 
control  equipment  has  brought  NSP  into 
compliance  with  pollutant  emission 
limitations  set  forth  in  the  large  MWC 
regulations. 

In  addition,  NSP  will  complete  all 
training  requirements  no  later  than  6 
months  from  the  lodging  date  of  the 
Consent  Decree,  and  will  comply  with 
applicable  recordkeeping  and  recording 
requirements.  It  has  also  agreed  to 
implement  a  pl2m  to  minimize  CO 
emissions  during  the  pendency  of  the 
Decree. 

NSP  is  ciirrently  unable  to  meet  the 
large  MWC  CO  emission  limitation  of 
100  ppmv  consistently.  On  July  8,  2002, 
NSP  submitted  a  Petition  to  EPA's 
Administrator  to  modify  the  CO 
emission  limitation  in  the  large  MWC 
regulations.  The  Consent  Decree 
requires  that,  during  the  pendency  of 
the  petition,  NSP  imdertake  significant 
steps  to  minimize  the  potential  for  CO 
exceedences.  NSP  is  also  required  to 


report  any  CO  emission  limitation 
exceedance.  Moreover,  if  EPA  does  not 
agree  to  modify  the  CO  emission 
limitation  included  in  the  large  MWC 
regulations,  the  Consent  I>ecree  reserves 
EPA's  right  to  requires  NSP  to  install 
further  control  equipment  upgrades  or 
other  facility  changes  necessary  to 
comply  with  the  then  applicable  CO 
emission  limit. 

Under  the  terms  of  the  proposed 
settlement,  NSP  will  pay  a  civil  penalty 
of  $500,000  to  the  United  States. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the 
proposed  Consent  Decree  for  30  days 
after  publication  of  this  Notice. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  United  States  Department  of 
Justice,  P.O.  Box  7611,  Ben  Franklin 
Station,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
NSP,  Case  Number  03-C-0330-C  (W.D. 
Wis.),  DJ  Ref.  #90-5-2-1-07638.  The 
proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Western  District 
of  Wisconsin,  Madison,  Wisconsin,  and 
at  the  Regional  5  Office  of  the  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  During  the 
Pubhc  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  proposed 
consent  decree  may  also  be  obtained  by 
mail  fi'om  the  U.S.  Department  of 
Justice,  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044-7611 
or  by  faxing  a  request  to  Tonia 
Fleetwood  ( tonia  .fleetwood@usdoj.gov) , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  for  reproduction  costs  (at  25  cents 
per  page)  in  the  amoimt  of  $8.75  for  the 
decree,  payable  to  the  United  States 
Treasury.  •  ' 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-16777  Filed  7-1-03;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  hiformation 
Collection  Under  Review; 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired;  Cost 
Recovery  Regulations,  Communications 
Assistance  for  Law  Enforcement  Act  of 
1994. 


The  Department  of  Justice  (DO J) , 
Federal  Bureau  of  Investigation  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encoimiged  and  will  be  accepted  for 
"sixty  days"  until  September  2,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  Instrument  with 
instructions  or  additional  information, 
please  contact  Porter  Dunn,  (703)  814- 
4902,  Federal  Bureau  of  Investigation, 
U.S.  Department  of  Justice,  TCAU, 
14800  Conference  Center  Drive,  Suite 
300  Chantilly,  VA  20151. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  information  is  necessary  ,for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collsction  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Colllection:  Cost 
Recovery  Regulations,  Communications 
Assistance  for  Law  Enforcement  Act  of 
1994. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 
None.  Federal  Bureau  of  Investigation, 
United  States  Department  of  Justice. 

(4)  Affected  pubhc  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  None.  This  collection  is 
facilitated  by  the  procedures  whereby 
telecommunications  carriers  can  recover 
the  costs  associated  with  complying 
with  the  Communications  Assistance  for 
Law  Enforcement  Act,  which  went  into 
effect  on  October  25,  1994. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  average  time  burden 
of  the  approximately  3,000  respondents 
to  provide  the  information  requested  is 
approximately  four  hours  per 
telecom mun i cations  switch. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  horn- 
burden,  to  provide  the  information 
necessary  to  file  a  claim  under  the  Cost 
Recovery  Regulation,  is  approximately 
46,000  annual  bmtien  hours. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justice,  Suite  1600,  601  D 
Street  NW.,  Washington,  DC  20530. 

Dated:  June  26,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-16635  Filed  7-1-03;  8:45  ami 
BIUJNG  CODE  4410-09-11 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

June  25,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
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Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  (202)  693-4129  (this  is  not  a 
toll-free  nuimber)  or  E-Mail: 
king.  darrin@doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Occupational  Safety  and  Health 
Administration  (OSHA).  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  ((202)  395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 


The  OMB  Is  Particularly  Interested  in 
Comments  Which 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Personal  Protective  Equipment 
for  General  Industry. 

OMB  Number:  1218-0205. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  and  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  33,200,000. 


Information  collection  requirement 


Assessment  of  Workplace  Hazards— 29  CFR  1910.132(d)(1)  

Firms  with  1-19  Employee  ..^ 

Firms  witti  20-99  Employee 

Firms  witti  100-249  Employee 

Firms  with  2M)  or  More  Employee  

Written  Certification  of  Assessment— 29  CFR  1910.132(d)(2)  

Certification  of  PRE  Training— 29  CFR  1910.132(f)(4)  >. 

Maintain  Employee  Certification  Record  (all  employees)  

Generate  and  Maintain  Training  Documentation  for  New/Retrained  Employee 

Re-training  and  Recertification  

Disclose  Training  Certification  Record  to  OSHA  During  and  Inspection  

^     Tot^l 


Annual 
response 


169.600 

76.320 

76.320 

8,480 

8.480 

640.000 


33,200,000 

7,968,000 

1,328,000 

44,800 


43,350,400 


Average  re- 
sponses 

time 
(hours) 


1.00 

3.00 

10.00 

19.00 

29.00 

1.00 


0.02 
0.05 
0.05 
0.03 


Annual  burden 
hours 


169.600 
228,960 
763,200 
161,120 
245,920 
640,000 


664,000 

398,400 

66.400 

1.344 


3,169.344 


Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
senices):  $0. 

Description:  The  collections  of 
information  in  the  standard  are 
necessary  for  implementation  of  the 
requirements  of  the  standard.  The 
Standard  specifies  several  paperwork 
requirements.  The  following  sections 
describe  the  information  collection 
requirements  apd  who  will  use  the 
information. 

Paragraph  1910.132(d)(1)  requfres 
employers  to  perform  a  hazard 
assessment  of  the  workplace  to 
determine  if  personal  protective  * 

eqaipment  (PPE)  is  necessary.  Paragraph 
(d)(2)  requires  employers  to  certify  that 
a  hazard  assessment  has  been 
performed.  The  signed  certification 
must  include  the  date  the  hazard 
assessment  was  conducted  and  the 
identification  of  the  workplace 
evaluated  (area  or  location). 

Paragraph  1910.132  (f)(4)  requires 
employers  to  certify  that  employees 
have  received  and  understood  PPE 
training.  The  training  certification  must 


include  the  name  of  the  employee(s) 
trained,  the  date  of  training,  and  the 
subject  of  the  certification  (i.e.,  a 
statement  identifying  the  document  as  a 
certification  of  training  in  the  use  of 
PPE).  The  hazard  assessment  assures 
that  the  PPE  selected  is  appropriate  for 
the  hazards  present  in  the  workplace. 
The  certification  required  with  the 
hazard  assessment  verifies  that  the 
hazard  assessment  was  conducted.  The 
training  certification  verifies  that 
employees  have  received  the  necessary 
training  involving  PPE.  OSHA 
compliance  officers  may  require 
employers  to  disclose  the  certification 
records  diu-ing  an  Agency  inspection. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-16704  Filed  7-1-03;  8:45  am] 

HLUNG  CODE  4510-26-P 


DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

)une  25,  2003. 

The  Department  of  Labor  pOL)  has 
subniitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation,  contact 
Darrin  King  on  202-693-4129,  (this  is 
not  a  toll-free  nimiber)  or  E-Mail: 
king.darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Mine 
Safety  and  Health  Administration 
(MSHA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503  (202-395-7316  this  is  not  a  toll- 


free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

Ilie  0MB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
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including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Notification  of  Methane 
Detected  in  Mine  Atmosphere. 

OMB  Number:  1219-0103. 

Frequency:  On  occasion  and  Weekly. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  8. 


Information  collection  requirement 


Notifying  MSHA  ; 

Weekly  Certification  Record  

Notifying  Miners  t>f  Hazardous  Conditions 

Grand  Total 


Frequency 


On  occasion 

Weekly 

On  occasion 


Annual 
responses 


1 
364 

7 


372 


Average 
response 

time 
(hours) 


0.25 
0.08 
0.17 


Annual 
burden 
flours 


0.25 
30 
1 


31 


Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  30  CFR  57.22004(c), 
57.22231,  and  57.22239  require 
imderground  metal  and  nonmetal  mines 
operators  to  notify  MSHA  as  soon  as 
possible  if  any  of  the  following  events 
occurs:  (a)  There  is  an  outburst  that 
results  in  0.25  percent  or  more  methane 
in  the  mine  atmosphere;  (b)  there  is  a 
blowout  that  results  in  0.25  percent  or 
more  methane  in  the  mine  atmosphere; 
(c)  there  is  an  ignition  of  methane;  (d) 
air  sample  results  indicate  0.25  percent 
or  more  methane  in  the  mine 
atmosphere  of  a  Subcategory  I-B,  I-C, 


n-B,  V-B,  or  Category  VI  mine;  If 
methane  reaches  2.0  percent  in  a 
Category  IV  mine;  or  methane  reaches 
0.25  percent  in  the  mine  atmosphere  of 
a  Subcategory  I-B,  II-B,  V-B,  and  VI 
mines,  MSHA  shall  be  notified 
immediately. 

30  CFR  57.22229  and  57.22230  ^ 
require  that  the  mine  atmosphere  be 
tested  for  methane  by  a  competent 
person  or  atmospheric  monitoring 
system  at  least  once  every  seven  days, 
or  a  combination  of  both.  Standards 
57.22229(d)  and  57.22230(c)  require  that 
the  person  performing  the  tests  certify 
by  signature  and  date  that  the  tests  have 
been  conducted.  Certifications  of 
examinations  shall  be  kept  for  at  least 
one  year  and  made  available  at  the  mine 


for  MSHA  inspectors.  Where 
examinations  disclose  hazardous 
conditions,  affected  miners  must  be 
informed. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Safety  Standards  for  Roof  Bolts 
in  Metal  and  Nonmetal  Mines  and 
Underground  Coal  Mines. 

OMB  Number:  1219-0121. 

Frequency:  On  occasion;  Quarterly; 
and  Semi-annually. 

Type  of  Response:  Recordkeeping. 

Affected  Public:  Business  or  other  for- 
profit. 


Information  collection  requirement 


M/NM  Surface 

M/NM  Underground 
Coal  Underground  . 

Grant  Total 


Number  of 
respondents 


20 
180 
893 


1,093 


AnrMjal 
responses 


40 

720 

3,572 


4,332 


Average 
response 

time 
(fKJurs) 


Annual 
burden 
hours 


0.05 
0.05 
0.05 


2 
36 

179 


217 


Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  30  CFR  56.3203(a), 
57.3203(a),  and  75.204(a)  require  mine 
operators  to  obtain  certification  from  the 
manufacturer  that  roof  and  rock  bolts 
and  accessories  are  manufactiu-ed  and 
tested  in  accordance  with  applicable 
American  Society  for  Testing  and 


Materials  specifications  and  make  the 
certification  available  to  an  authorized 
representative  of  the  Secretary. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-16705  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  4510-43-M 


NATIONAL  COMMUNICATIONS 
SYSTEM 

National  Security  Telecomnuinications 
Advisory  Committee 

AGENCY:  National  Communications 
System  (NCS). 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  President's 
National  Seciu-ity  Teleconununications 
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Advisory  Committee  will  be  held  via 
conference  call  on  Wednesday,  July  14, 
2003.  from  11  a.m.  to  1  p.m.  The 
conference  call  will  be  closed  to  the 
public  to  allow  for  oral  discussion  on  a 
pre-decisional  Government  docimient 
titled  "Physical  Security  Assessment  of 
Cyber  Assets",  which  is  related  to 
vulnerabilities  of  physical  assets. 
FOR  FURTHER  INFORMATION  CONTACT: 
Telephone  Ms.  Marilyn  Witcher,  (703) 
607^214,  or  write  the  Manager, 
National  Communications  System,  701 
South  Court  House  Roads,  Arlington, 
Virginia  22204-2198. 

Nicholas  E.  Andre, 

Federal  Register  Liaison  Officer,  National 
Communications  System. 

[FR  Doc.  03-16706  Filed  7-1-03;  8:45  am^ 

BHXMG  CODE  S001-08-« 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  Pertaining  to  the      \     • 
Requirement  To  Be  Submitted 

1.  The  title  of  the  information 
collection:  NRC  Form  171,  "Duplication 
Request". 

2.  Current  OMB  approval  number: 
OMB  3150-0066. 

3.  How  often  the  collection  is 
required:  On  occasion. 

4.  Who  is  required  or  asked  to  report: 
Individuals  or  companies  requesting 
duplication  of  NRC  documents. 

5.  The  number  of  annual  respondents: 
15,800. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  1,883  hours. 

7.  Abstract:  This  form  is  utilized  by 
individual  members  of  the  public 
requesting  reproduction  of  publicly 
available  documents  in  NRC's 
Headquarters- Public  Document  Room. 
Copies  of  the  form  are  utilized  by  the 
reproduction  contractor  to  accompany 
the  orders  and  are  then  discarded. 


Submit,  by  (September  2,  2003), 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  biu-den  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North.  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMH  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/ omb/ index. html.  The 
dociunent  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-5  C3, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  to 
INFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  June  2003. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  )o.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-16702  Filed  7-1-03;  8:45  am) 

BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Workshop  on  the  Industry  Initiating 
Events  Performance  Indicator  for  the 
Industry  Trends  Program 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  workshop. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  holding  a 
workshop  on  issues  related  to  the 
Industry  hiitiating  Events  Performance 
hidicator  (IIEPI)  for  the  NRC's  Industry 
Trends  Program  (ITP).  The  public 
workshop  is  being  held  to  discuss  the 
technical  approach  and  characteristics 
of  the  IIEPI. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Thomas  H.  Boyce,  Inspection  Program 


Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Mr.  Boyce  may  be  reached  at  (301) 
415-1130  or  by  e-mail  at  tAb@nfc.gov. 
DATES:  The  workshop  will  be  held  on  " 
July  30,  2003,  from  8:30  a.m.  to  2:30 
p.m. 

ADDRESSES:  The  workshop  will  be  held 
in  Room  0-7B4  at  the  U.S.  Nuclear 
Regulatory  Commission  in  the  One 
White  Flint  North  Building,  11545 
Rockville  Pike,  Rockville,  Maryland. 

The  workshop  will  focus  on  the 
technical  approach  and  characteristics 
discussed  in  the  draft  report 
"Development  of  an  Integrated  Industry 
Initiating  Events  Indicator."  The  draft 
report  is  available  for  public  inspection 
in  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Public  File  Area  Ol  F21, 
Rockville,  Maryland,  or  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  (ADAMS  # 
ML031 750752).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http://www. 
nrc.gov/NRC/ADAMS/index.html  (the 
Public  Electronic  Reading  Room).  For 
more  information,  contact  the  NRC 
Public  Document  Room  (PDR)  reference 
staff  at  1-800-397^209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 

Those  who  are  unable  to  attend  in 
person  may  send  written  comments  on 
the  draft  report  to:  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop  T6-D59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Comments  may  be  hand-delivered  to  the 
NRC  at  11545  Rockville  Pike,  Rockville, 
Maryland,  between  7:45  a.m.  and  4:15 
p.m.  on  Federal  workdays.  Comments 
may  be  submitted  by  Email  at 
nrcrep@nrc.gov.  All  comments  received 
by  the  Commission,  including 
comments  made  by  Federal.  State,  and 
local  agencies,  Indian  tribes,  or  other 
interested  persons,  will  be  made 
available  electronically  at  the 
Commission's  PDR  in  Rockville, 
Maryland,  or  from  the  PARS  component 
of  ADAMS. 
SUPPLEMENTARY  INFORMATION: 

The  IIEPI  is  being  developed  as  part 
of  the  NRC's  Industry  Trends  Program 
(ITP)  to  provide  a  more  risk-informed 
indicator  of  the  industry  safety 
performance  of  operating  power  reactors 
for  initiating  events.  The  indicators  in 
the  ITP  are  used  by  the  NRC  to  report 
to  Congress  on  industry  safety 
performance  as  part  of  NRC's  annual 
Performance  and  Accountability  Report. 
Information  on  the  ITP  may  be  found  in 


SECY-03-0057,  "FY  2002  Results  of  the 
Industry  Trends  Program  for  Operating 
Power  Reactors  and  Status  of  Ongoing 
Development,"  which  is  available 
electronically  on  the  NRC's  Web  page  at 
http://www.nrc.gov/reading-nn/doc- 
coHections/commission/secys/2003/. 
The  draft  technical  report  describes 
the  technical  approach  and 
characteristics  of  the  IIEPI,  as  well  as  an 
approach  to  establishing  thresholds  for 
the  indicator.  The  following  topics  in 
the  draft  report  will  be  discussed  during 
the  workshop: 

•  Industry  Trends  Program  and 
Framework  for  IIEPI 

•  Technical  Approach  to  IIEPI 

•  -IIEPI  Characteristics 

•  Technical  Discussion 

•  Implementation  Discussion 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  June  2003. 

For  the  Nuclear  Regulatory  Commission. 
Stuart  A.  Richards, 

Chief,  Inspection  Program  Branch.  Division 
of  Inspection  Program  Management,  Office 
of  Nuclear  Reactor  Regulation. 
(FR  ttoc.  03-16701  Filed  7-1-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48067;  File  No.  SR-Amex- 
2003-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Amendment  of 
Exchange  Rules  340  and  341  and  the 
Adoption  of  New  Exchange  Rule  359 
To  Provide  for  the  Processing  of 
Forms  U-4  and  U-5  by  the  NASD's 
Web  CRD  System 

June  19,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  May  23, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terras  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rules  340,  Disapproval  of 
Employees,  and  341,  Approval  of 
Registered  Employees  and  Officers,  and' 
to  adopt  new  Exchange  Rule  359, 
Application  and  Termination  Forms 
(Forms  U-4  and  U-5),  to  provide  for  the 
processing  of  the  Uniform  Application 
for  Seciurities  industry  Registration  or 
Transfer  ("Form  U-4")  and  the  Uniform 
Termination  Notice  for  Securities 
Industry  Registration  ("Form  U-5")  by 
the  National  Association  of  Securities 
Dealers,  Inc."s  ("NASD's")  Web  Central 
Registration  Depository  ("Web  CRD") 
system  for  all  individuals  required  to  be 
registered  with  or  approved  by  the 
Exchange.  3  Proposed  new  text  is 
italicized  and  proposed  deleted  text  is 
[bracketed)  below. 
*        *        *        *        * 

Rule  340    Disapproval  of  Employees — 
No  change. 

Commentary 

.01    Any  employee  or  prospective 
employee  of  a  member  or  member 
organization  who  is  to  be  admitted  to 
the  trading  floor  must  be  registered  and 
approved  by  the  Exchange's.  To  become 
registered,  such  employee  or 
prospective  employee  must 
electronically  file  (submit]  an 
application  on  the  Uniform  Application 
for  Securities  Industry  Registration  or 
Transfer  ("Form  U-4")  and  any 
amendment  thereto  to  the  Central 
Registration  Depository.  All  employees 
and  prospective  employees  of  members 
and  member  organizations  who  have 
submitted  applications  for  admission  to 
the  trading  floor  are  required  to  be 
fingerprinted  and  to  submit,  or  cause  to 
be  submitted,  such  fingerprints  to  the 
Exchange  or  its  designee  for 
identification  and  appropriate 
processing.  Members  and  member 
organizations  are  required  to 
electronically  file  [submit]  a  Uniform 
Termination  Notice  for  [of]  Securities 
Industry  Registration  ("Form  U-5")  and 
any  amendment  thereto  to  the  Central 
Registration  Depository  [to  the 
Exchange's  Membership  Services 
Department]  within  10  days  of  the  date 
of  termination  of  an  employee  that  has 
been  approved  for  admission  to  the 
trading  floor.  Members  and  member 
organizations  also  are  responsible  for 
obtaining  and  submitting  a  terminated 


>  15  U.S.C.  78s(b)(l). 
2  17CrR240.19b-4. 


3  In  connection  with  the  instant  proposal,  the 
Exchange  filed  an  effective  on  filing  rule  proposal 
related  to  fee  schedule  changes  for  Form  U-4  and 
Form  U-5  processing.  See  Securities  Exchange  Act 
Release  No.  48066  (File  No.  SR-Amex-2003-49|. 


employee's  Exchange  identification 
badge  to  the  Exchange  [together  with 
the  Form  U-5].  For  purposes  of  this 
Commentary  .01,  the  term  "trading 
floor"  includes,  but  is  not  limited  to, 
any  space  provided  to  members  and 
their  employees  for  the  resolution  of 
errors. 

.02  through  .04.  No  change. 

.05     Transition  to  Web  CRD.— 
Members  and  member  organizations 
must  electronically  file  a  Form  U-4  with 
NASD's  Web-based  Central  Registration 
Depository  (CRD)  system  on  or  before 
such  time  as  may  be  specified  by  the 
Exchange  for  each  of  their  employees 
(including  members )  who  have  access 
to  the  trading  floor. 

Rule  341    Approval  of  Registered 
Employees  and  Officers — (a)  and  (b)  No 
change. 

Commentary 

.01    Natural  Persons  Required  to  be 
Registered  or  Approved — Although  the 
employment  of  each  employee  of  a 
member  or  memlser  organization  is 
subject  to  disapproval  by  the  Exchange, 
only  (i)  registered  representatives,  (ii) 
securities  lending  representatives,  (iii) 
securities  traders  or  (iv)  a  direct 
supervisor  of  (i),  (ii)  or  (iii)  above  (see 
definitions  6,  7  and  8,  General  and  Floor 
Rules),  must  be  registered  and 
approved.  Note  that  a  natural  person  - 
who  performs  the  duties  normally 
performed  by  a  (i)  registered 
representative,  (ii)  securities  lending 
representative  or  (iii)  securities  trader  is 
also  subject  to  this  Rule, 
notwithstanding  such  natural  person's 
assertion  of  "independent  contractor" 
status.  (See  Rule  341B).  The 
requirements  for  persons  seeking 
Exchange  approval  as  regular  member, 
options  principal  members,  allied 
members,  partners,  approved  persons 
and  subordinated  lenders  are  set  forth  in 
Article  IV,  Section  2  of  the  Constitution 
and  Rules  300,  301,  310,  311,  312,  317, 
318  and  470.  Such  persons  must  file 
forms  prescribed  by  the  Exchange 
[which  are  available  from  the 
Membership  Services  Division]. 

Any  person  who  prior  to  June  1, 1970, 
was  an  allied  member  of  the  Exchange, 
in  good  standing,  and  who  as  of  Jime  1, 
1970,  ceases  to  meet  the  definition  of  an 
allied  member  shall  automatically  cease 
his  status  as  an  allied  member  and  may 
upon  execution  of  such  agreements  as 
may  be  required  by  the  Exchange 
qualify  as  a  registered  representative, 
supervisory  person  or  officer.  Any 
person  who  was  an  allied  member  in 
good  standing  prior  to  Jime  1, 1970,  but 
does  not  meet  the  definition  of  allied 
member  as  of  Jime  1, 1970,  may 
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continue  to  perform  those  functions  for 
his  member  corporation  which  he  was 
performing  on  June  1, 1970. 

A  "secimties  lending  representative" 
is  defined  as  any  person  who  has 
discretion  to  commit  a  member  or 
member  organization  with  which  he  is 
associated,  as  an  employee  or  otherwise, 
to  any  contract  or  agreement  (written  or 
oral)  involving  securities  lending  or 
borrowing  activities  with  any  other 
person. 

A  "securities  trader"  is  defined  as  any 
person  engaged  in  the  purchase  or  sale 
of  securities  or  other  similar 
instruments  for  the  account  of  a  member 
or  member  organization  with  which  he 
is  associated,  as  an  employee  or 
otherwise,  and  who  does  not  transact 
any  business  with  the  public. 

.02    How  to  Register  Employees  or 
Obtain  Approval  of  Officers. — To 
register  an  employee  or  obtain  the 
approval  of  an  officer,  the  employer 
must  electronically  file  an  application 
on  the  Uniform  Application  for 
Securities  Industry  Registration  or 
Transfer  ("Form  U-4  ")  and  any 
amendment  thereto  with  NASD's 
Central  Registration  Depository,  [submit 
the  appropriate  application  form  to  the 
Membership  Services  Division, 
Attention  Registered  Personnel  Section. 
The  application  inchides  an  agreement, 
described  in  Commentary  .08  below, 
which  the  prospective  registered 
employee  or  officer  must  sign.] 

If  the  employer  is  a  member  of  the 
New  York  Stock  Exchange,  Inc.,  and 
application  for  the  registration  of  an 
employee  or  the  approval  of  an  officer 
is  made  to  that  exchange,  the  American 
Stock  Exchange  LLC  [,  Inc.,]  application 
[form]  should  be  submitted  concurrently 
with  the  submission  of  an  application  to 
the  New  York  Stock  Exchange,  Inc.  and 
prompt  notice  should  be  furnished  to 
the  Exchange  (Membership  Services 
Division]  of  any  action  taken  by  the 
New  York  Stock  Exchange,  Inc.  with 
respect  to  such  application. 
.03  through  .08 — No  change. 
.09    Termination  of  Employment. — 
Members  and  member  organizations 
must  immediately  inform  the 
[Membership  Services  Division  of  the] 
Exchange  of  any  termination  of 
employment  of  a  member,  registered 
employee  or  an  officer,  together  with  the 
reasons  therefor.  Such  information  is  to 
be  submitted  on  Form  U-5  within  ten 
days  of  the  date  of  termination. 

.10    Rescinded  [Additional 
Information. — The  following  material 
may  be  obtained  from  the  Registered 
Section,  Membership  Services  Division 
of  the  Exchange: 
(1)  Application  forms. 


(2)  Study  Guide  for  Registered 
Representative  Examination. 

(3)  Study  Guide  for  Branch  Office 
Manager  Examination. 

(4)  Notice  of  Termination  of 
Emplojmient  of  Registered  Employee — 
Form  U-5]. 

.11     Fi)  ing  With  Designee  [Agent] . — 
Any  filing  or  submission  required  imder 
this  rule  which  is  made  with  a  properly 
authorized  designee  [agent]  acting  on 
behalf  of  the  Exchange  shall  for 
purposes  of  this  Rule  be  deemed  to  be 
a  filing  with  the  Exchange. 

Rule  359.  Application  and  Termination 
Forms  (Forms  U-4  and  U-5) 

(a)  An  individual  who  (i)  seeks  to 
become  a  regular,  options  principal,  or 
associate  member,  (ii)  seeks  to  become 
a  limited  trading  permit  holder,  (Hi) 
seeks  to  own  a  regular,  options 
principal,  associate  membership  or 
limited  trading  permit,  or  (iv)  is  or 
should  be  an  approved  person  or  allied 
member  shall  electronically  file  a 
Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  (Form 
U-4)  and  any  amendments  thereto  with 
Central  Registration  Depository.  A 
member  or  member  organization  that 
terminates  a  regular  member,  options 
principal  member,  associate  member, 
allied  member,  limited  trading  permit 
holder  or  approved  person  shall 
electronically  file  within  10  days  of  such 
termination  a  Uniform  Termination 
Notice  for  Securities  Industry 
Registration  (Form  U-5)  with  the  Central 
Registration  Depository.  A  member  or 
member  organization  shall 
electronically  file  with  the  Central 
Registration  Depository  any 
amendments  to  Form  U-5  within  10 
days  of  the  discovery  of  the  information 
requiring  the  amendment. 

(b)  Transition  to  Web  CRD— Regular 
members,  options  principal  members, 
and  limited  trading  permit  holders  must 
electronically  file  a  Form  U-4  with 
NASD's  Central  Registration  Depository 
system  on  or  before  such  time  as  may 
be  specified  by  the  Exchange. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  the  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 


Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Amex  Rule  340  currently  requires 
Amex  members  and  member 
organizations  to  submit  Forms  U— 4  and 
U-5  for  their  employees  with  access  to 
the  trading  floor  (e.g.,  members  and 
clerks).  The  Exchange  also  has  long 
required  persons  who  seek  to  become 
members  or  to  own  a  membership  to 
submit  Form  U-4  in  connection  with 
their  membership  applications.  These 
forms  currently  are  submitted  to  the 
Exchange's  Membership  Services 
Division  as  paper  documents. 

The  Exchange  now  is  proposing  to 
require  all  its  members,  member 
organizations  and  seat  owners  to  use 
NASD's  Web  CRD  as  the  mechanism  for 
submitting  required  Forms  U-4  and  U- 
5  filings  to  the  Exchange.  As  a  result  of 
this  change,  all  persons  that  currently 
would  submit  paper  Forms  U-4s  and  U- 
5s  to  the  Exchange  would  be  required  to 
submit  these  forms  electronically 
through  Web  CRD.  The  CRD  is  a  Web- 
based  system  that  provides  broker- 
dealers  and  their  associated  persons 
with  "one-stop  filing"  with  the  SEC, 
NASD,  and  other  self-regulatory 
organizations  and  regulators.  The  CRD 
is  operated  by  NASD  and  is  used  by 
participating  regulators  in  connection 
with  registering  and  licensing  broker- 
dealers  and  their  associated  persons. 

The  Exchange  anticipates  that,  during 
the  period  between  September  3  and 
September  19,  2003,  Amex  members 
and  member  organizations  will  submit 
an  updated  Form  U-4  to  Web  CRD  for 
all  individuals  who  work  on  the  trading 
floor  who  have  not  previously 
submitted  a  Form  U^  to  Web  CRD.-* 
The  proposed  rule  change  also  would 
require  individuals  who  (i)  seek  to 
become  a  regular,  options  principal,  or 
associate  member,  (ii)  seek  to  become  a 
limited  trading  permit  holder,  (iii)  seek 
to  own  a  regular,  options  principal, 
associate  membership  or  limited  trading 
permit,  or  (iv)  are  or  should  be  an 
approved  person  or  allied  member,  to 
electronically  file  a  Form  U-4  with  Web 
CRD.  The  Exchange  believes  that 
automating  the  review  of  registration 
applications  and  termination  notices  by 
transitioning  all  Forms  U-4  and  U-5 


'  A  number  of  individuals  that  work  on  the 
trading  floor  abeady  have  submitted  Form  U-4  to 
Web  CRD  if  they  work  for  dual  Amex/NASD 
member  firms  and  their  job  responsibilities  require 
registration  with  NASD. 


filings  to  Web  CRD  will  enable  the 
Exchange  to  perform  more  efficiently  its 
regulatory  responsibilities  with  respect 
to  members  and  member  organizations 
and,  thereby,  will  ultimately  enhance 
investor  protection. 

The  proposed  amendments  to 
Exchange  Rules  340  and  341  and  the 
adoption  of  Exchange  Rule  359  are 
intended  to  facilitate  the  transfer  of  all 
required  Fonns  U-4  and  U-5  fiUngs  to 
Web  CRD.  The  changes  provide  that  the 
filing  of  Forms  U-4  and  U-5  with  a  duly 
authorized  designee  of  the  Exchange 
(i.e.,  NASD)  would  constitute 
submission  to  the  Exchange.  The 
proposed  amendments  also  would 
eliminate  references  to  the  Membership 
Services  Division  that  would  become 
obsolete  with  the  implementation  of 
fihng  with  Web  CRD. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
the  provisions  of  section  6ft))(5)  of  the 
Act,^  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  fi-ee  and  open  market 
and  a  national  market  system,  and,  in 
genwal,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Regulatory  Organization's     , 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  7  and  Rule  19b-4(f)(6)  a 
thereunder  because  the  proposal:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
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interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  of  the  proposed  rule  change 
or  the  Commission  waives  such  prior 
notice.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piu'poses  of  the  Act.-* 

rV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Uie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  irom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-48  and  should  be 
submitted  by  July  23,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piirsuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  03-16713  Filed  7-1-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48086;  RIe  No.  SR-CHX— 
2003-08] 

SeH-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Relating  To  Execution  of 
Resting  Limit  Orders  Following  a 
Primary  Market  Block  Trade-Through 

June  25,  2003. 

On  March  24,  2003,  the  Chicago  Stock 
Exchange,  Inc.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),i  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  eliminate  the 
requirement  that  a  CHX  specialist  fill 
resting  Umit  orders  at  the  block  price 
following  a  block  trade  trade-through  in 
the  primary  market.  ^  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  May  13,  2003.'* 
The  Commission  received  no  comments 
on  the  proposal.  This  order  approves  the 
proposed  rule  change. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange.5  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
section  6(b)  of  the  Act,^  in  general,  and 
section  6(b)(5)  of  the  Act,''  in  particular, 
which  requires  that  the  rule  of  the 
Exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 


'  IS  U.S.C.  78fn)). 
•  15  U.S.C.  78f[b)(5). 
'15  U.S.C.  78s(b)(3)(A). 
•l7CFR240.19b-4(f)(6). 


»  See  section  19(b)(3)(C)  of  the  Act.  15  U.S.C. 
78s(b)(3)(C). 
"'17  CFR  200.30-3(a)(12).      - 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  If,  however,  a  specialist  is  representing  an  order 
in  his  or  her  quote  that  is  traded  through  by  a  block 
trade  from  another  market,  and  the  specialist 
receives  satisfaction  from  the  other  market,  the 
specialist  must  give  the  higher  price  to  the  customer 
order.  Further,  because  specialists  may  vrish  to 
continue  filling  such  limit  orders  at  the  block  price 
as  a  customer  service  accommodation,  the  proposed 
rule  change  would  permit  a  CHX  specialist  to 
continue  to  have  the  option  to  engage  an  existing 
functionality  of  the  Exchange's  MAX  automatic 
execution  system  that  automatically  executes 
designated  limit  orders  at  the  block  price  when  a 
block  size  trade-through  occurs  in  the  primary 
market. 

*  See  Securities  Exchange  Act  Release  No.  47800 
(May  6.  2003),  68  FR  25667. 

*ln  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  See  15  U.S.C. 
78c(f). 

»15U.S.C.78ffb). 
'15U.S.C.  78f(b)(5). 
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general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that 
eliminating  the  requirement  that  a  CHX 
specialist  fill  resting  limit  orders  at  the 
block  price  following  a  block  trade 
trade-through  in  the  primary  market 
will  permit  specialists  to  handle  block 
orders  more  quickly  and  efficiently. 
Based  on  representations  by  the 
Exchange,  the  Commission  believes  that 
this  obligation  was  one  the  CHX 
assumed  voluntarily  in  order  to  make  its 
market  more  attractive  to  sources  of 
order  flow.  The  Commission  l)elieves 
that  the  business  decision  to  potentially 
forego  order  flow  by  no  longer  requiring 
specialist  to  provide  such  protection  to 
block  orders  is  a  judgment  the  Act 
allows  the  CHX  to  make. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
CHX-2003-08)  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  03-16715  Filed  7-1-03;  8:45  am] 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48097;  File  No.  SR-4SE- 
2003-10] 

Self  Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  ttie  Proposed  Rule  Change  by 
the  International  Securities  Exchange, 
inc.,  Relating  to  Its  Obvious  Error  Rule 

June  26,  2003. 
I.  Introduction 

On  February  28,  2003,  the 
International  Securities  Exchange,  Inc. 
("ISE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  to  amend  ISE  Rule  720  relating 
to  obvious  error  transactions.  On  May  1, 
2003,  the  ISE  submitted  Amendment 
No.  1  to  the  proposed  rule  change.  ^  The 


proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  May  15,  2003.*  The 
Commission  did  not  receive  any 
comments  on  the  proposed  rule  change. 
On  June  10,  2003,  the  ISE  filed 
Amendment  No.  2  to  the  proposed  rule 
change.^  This  order  approves  the 
proposed  rule  change,  as  amended,  and 
notices  and  grants  accelerated  approval 
to  Amendment  No.  2. 

n.  Discussion  and  Commission 
Findings 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change  and 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange."  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  ^  of  the  Act,  which  requires  that 
the  rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.^ 

The  Commission  considers  that  in 
most  circumstances  trades  that  are 
executed  between  parties  shoidd  be 
honored.  On  rare  occasions,  the  price  of 
the  executed  trade  indicates  an 
"obvious  error"  may  exist,  suggesting 
that  it  is  unrealistic  to  expect  that  the 
parties  to  the  trade  had  come  to  a 
meeting  of  the  minds  regarding  the 
terms  of  the  transaction.  In  addition,  in 
the  Conmiission's  view,  the 
determination  of  whether  such  an 
"obvious  error"  has  occvured  should  be 
based  on  specific  and  objective  criteria 
and  subject  to  specific  and  objective 
procedures.  The  Commission  believes 


•15U.S.C.  78s(b)(2). 
»9  17  CFR  200.30-3(aMl2). 
'  15  U.S.C.  78s(b)(l). 
M7  CFR  240.19b-4. 

'  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE.  to  Nancy 


Sanow,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  April 
30,  2003  ("Amendment  No.  1").  In  Amendment  No. 
1 ,  the  ISE  replaced  the  proposed  rule  text  in  its 
entirety. 

*  See  Securities  Exchange  Act  Release  No.  47817 
(May  8,  2003),  68  FR  26336  (May  15.  2003) 
("Notice"). 

'  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Sanow,  Assistant  Director,  Division,  Commission, 
dated  June  9,  2003  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  ISE  amended  proposed 
Supplementary  Material  .07  to  ISE  Rule  720  to 
clarify  the  definition  of  "erroneous  buy 
transaction." 

»  For  a  description  of  the  proposed  rule  change, 
see  Notice,  supra,  n.4. 

'  15  U.S.C.  78f[b)(5). 

■  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  7ec(f). 


that  the  Exchange's  proposed  revisions 
to  ISE  Rule  720  establish  specific  and 
objective  criteria  for  determining  when 
a  trade  is  an  "obvious  error."  The 
Commission  also  believes  that  the 
proposed  amendments  establish  specific 
and  objective  procedures  governing  the 
adjustment  or  nullification  of  such 
trade. 

The  Conmiission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  Amendment  No.  2 
does  not  make  any  substantive  changes 
to  the  proposed  rule  text.  .It  simply 
clarifies  that  an  "erroneous  buy 
transaction"  is  one  in  which  the  price 
paid  by  the  person  purchasing  the 
option  is  erroneously  high.  Therefore, 
the  Commission  believes  that  granting 
accelerated  approval  of  Amendment  No. 
2  is  appropriate  and  consistent  with 
section  6(b)(5)9  and  section  19(b)io  of 
the  Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  Am^dment 
No.  2,  including  whether  Amendment 
No.  2  is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Secmities  and  Exchange  Conunission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  Amendment 
No.  2  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  Amendment 
No.  2  between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
at  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-ISE-2003-10  and  should  be 
submitted  by  July  23,  2003. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regidations  thereimder.  It 
is  therefore  ordered,  pursuant  to  section 
19(b)(2)  of  the  Act,"  that  the  proposed 
rule  change  (SR-ISE-2002-10),  as 
amended,  be,  and  hereby  is,  approved, 


9  15  U.S.C.  78fn))(5). 
>"  15  U.S.C.  78s(b). 
"  15  U.S.C  78s(b)(2). 
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and  that  Amendment  No.  2  to  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-16711  Filed  7-1-03;  8:45  am] 

BILUNG  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48088;  File  No.  SR-NASD- 
2003-85] 

Self-Regulatory  Organizations;  Notice 
of  Rilng  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  and  Amendments  No.  1 
and  2  Thereto  Relating  to  a  Post-Trade 
Anonymity  Feature  in  SuperMontage 

June  25.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  22, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  Nasdaq 
has  prepared.  On  Jime  2,  2003,  Nasdaq 
filed  Amendment  No.  1  to  the  proposed 
rule  change.3  On  June  23,  2003,  Nasdaq 
filed  Amendment  No.  2  to  the  proposed 
rule  change.*  The  Commission  is 


'2  17  CFR  200.3O-3(a)(12). 
nsU.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Letter  from  Peter  R.  Geraghty,  Associate 
Vice  President  and  Associate  General  Counsel, 
Nasdaq,  to  Terri  Evans,  Assistant  Director,  Division 

•  of  Market  Regulation  ("Division").  Commission, 
dated  May  29, 2003  ("Amepdment  No.  1").  In 
Amendment  No.  1.  the  Nasdaq  added  rule  language 
in  paragraph  (c)  of  NASD  Rule  4719  that  states  that 
the  Nasdaq  staff  can  limit  a  member's  ability  to 
submh  anonymous  orders  upon  request  of  the 
meniber's  firm.  This  provision  was  sutjsequently 
withdrawn  in  Amendment  No.  2. 

*  See  Letter  from  Peter  R.  Geraghty,  Associate 
Vice  President  and  Associate  General  Counsel. 
Nasdaq,  to  Terri  Evans.  Assistant  Director,  Division, 
Commission,  dated  June  20,  2003  ("Amendment 
No.  2").  In  Amendment  No.  2,  the  Nasdaq  withdrew 
the  provision  to  restrict  a  member's  ability  to 
submit  anonymous  orders  upon  request  of  the 
member's  firm  in  paragraph  (c)  of  NASD  Rule  4719. 
Nasdaq  also  codihed  the  proposal,  through 
proposed  paragraph  (c)  of  NASD  Rule  4719,  to 
indicate  that  a  members  identity  may  be  revealed: 
(1)  When  the  National  Securities  Clearing 
Corporation  ("NSCC  ")  ceases  to  act  for  a  member 
or  the  member's  clearing  firm;  (2)  for  regulatory 
purposes,  or  upon  the  order  of  a  court  or  arbitrator; 
and  (3)  after  4  p.m.  on  trade  date  on  an  aggregate 
basis.  Nasdaq  also  represented  that  it  will  retain  the 


publishing  this  notice,  as  amended,  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  is  seeking  to  add  a  post-trade 
anonymity  featiu«  to  its  SuperMontage 
trading  system. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  text  is  italicized 
and  proposed  deleted  text  is  [bracketed]. 


4712.  Obligation  To  Honor  System 
Trades 

(a)  If  an  NNMS  Participant,  or     ' 
clearing  member  acting  on  his  behalf,  is 
reported  by  NNMS  to  clearing  [at  the 
close  of  any  trading  day),  or  shown  bv 
the  activity  reports  generated  by  NNMS 
as  constituting  a  side  of  a  System  trade, 
such  NNMS  Participant,  or  clearing 
member  acting  on  his  behalf,  shall 
honor  such  trade  on  the  scheduled 
settlement  date. 

(b)  Nasdaq  shall  have  no  liability  if  an 
NNMS  Participant,  or  a  clearing 
member  acting  on  his  behalf;  fails  to 
satisfy  the  obligations  in  pamgraph  (a). 

4719.  Anonymity 

(a)  Transactions  executed  in  NNMS  in 
which  at  least  one  member  submits  a 
Non-Attributable  Quote/Order  will  be 
processed  anonymously.  The 
transaction  reports  will  indicate  the 
details  of  the  transactions,  but  will  not 
reveal  contra  party  identities. 

(b)(1)  The  processing  described  in 
paragraph  (a)  shall  not  apply  to 
transactions  executed  in  NNMS  when 
the  member  whose  Quote/Order  is 
decremented  is  an  Order-Delivery  ECN 
that  charges  an  access  fee. 

(2)  Except  as  required  to  comply  with 
the  request  of  a  regulator,  or  as  ordered 
by  a  court  or  arbitrator,  Order-Delivery 
ECNs  shall  not  disclose  the  identity  of 
the  member  that  submitted  a  Non- 
Attributable  Quote/Order  that 
decremented  the  Order-Delivery  ECN' s 
Quote/Order. 

(c)(1)  The  Association  may  reveal  a 
member's  identity  when  the  National 
Securities  Clearing  Corporation 
("NSCC")  ceases  to  act  for  a  member,  or 
the  member's  clearing  firm,  and  NSCC 
determines  not  to  guarantee  the 
settlement  of  the  member's  trades. 

(2)  The  Association  may  reveal  a 
member's  identity  for  regulatory 


purposes  or  to  comply  with  an  order  of 
an  arbitrator  or  court. 

(3)  The  Association  may  reveal  a 
member's  identity  on  risk  mahagement 
reports  provided  to  the  member's  contra 
parties  each  day  after  4  p.m.,  which 
disclose  trading  activity  on  an  aggregate 
dollar  value  basis. 


identities  of  the  members  that  execute  anonymous 
trades  through  SuperMontage  for  six  years  in  order 
to  satisfy  members'  record  keeping  obligations 
under  Securities  Exchange  Act  Rules  17a-3(a)(i) 
and  17a-4(a). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  add  a  post-trade 
anonymity  feature  to  SuperMontage  in 
response  to  demand  fi-om  members. 
Today,  systems  that  provide  automatic 
executions  of  orders  for  Nasdaq  stocks 
are  commonplace  and  often  it  is  the 
additional  features  offered  by  a  system 
that  determines  whether  market 
participants  send  orders  to  that  system 
or  a  competing  system.  One  such  featiure 
valued  by  market  participants  today  is 
the  ability  to  trade  anonymously.  When 
a  member  seeks  to  trade  anonymously, 
it  wants  to  prevent  its  contra  party  from 
knowing  its  identity. 

Anonymity  is  important  to  market 
participants  because  sometimes,  the 
identity  of  a  party  can  reveal  important 
"market  intelligence"  and  complicate  a 
member's  ability  to  execute  its  customer 
orders.  For  example,  if  members  see  a 
pattern  in  which  a  particidar  member  is 
actively  bujring  a  seciuity,  and  it  is 
commonly  known  that  this  member 
handles  the  orders  of  several  very  large 
institutional  customers,  such  as  pension 
funds  or  mutual  fimds,  the  other 
members  can  adjust  their  trading 
strategy  for  that  seciuity  in  anticipation 
of  the  strong  demand  that  should 
develop  as  the  member  attempts  to  fill 
the  order  of  one  or  more  of  its  large 
institutional  customers.  In  such  a 
scenario,  the  natiu-al  result  is  that  the 
price  of  the  security  increases  and  it 
becomes  more  expensive  to  fill  the 
order.  This  result  commonly  is  referred 
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to  as  "market  impact."  Nasdaq  believes 
post-trade  anonymity  diminishes  market 
impact,  which  can  help  members  satisfy 
their  duty  of  best  execution. 

Presently,  SuperMontage  only  offers  a 
pre-trade  anonymity  feature  for  certain 
trades,  which  means  market  participants 
do  not  know  the  identities  of  the 
members  entering  orders,  but  their 
identities  are  revealed  to  each  other 
once  a  trade  is  executed. ^  The  post-trade 
anonymity  feature,  or  "full  anonymity" 
feature,  Nasdaq  is  proposing  would 
reveal  the  members'  identities  to  each 
other  on  a  trade-by-trade  basis  in  two 
circumstances:  (1)  if  the  member  whose 
quote  is  hit  (i.e.,  the  party  providing  the 
liquidity  in  the  trade)  is  an  ECN  that 
participates  in  SuperMontage  as  an 
NNMS  Order-Delivery  ECN  that  charges 
an  access  fee;^  or  (2)  the  NSCC  has 
ceased  to  act  for  the  member  involved 
in  the  trade,  or  for  the  clearing  firm  of 
the  member  involved  in  the  trade,  and 
the  NSCC  has  decided  not  to  guarantee 
the  trades  by  the  failed  firm.^  The 
reasons  and  process  for  revealing  the 
members'  identities  in  these 
circumstances  is  different  and  will  be 
.  discussed  in  detail  later.  Nasdaq  also 
proposes  to  provide  members  with 
additional  risk  management  tools  to 
complement  the  full  anonymity  featiue. 

Nasdaq's  current  pre-trade  anonjmaily 
feature  allows  market  makers,  ECNs  and 
Order  Entry  Firms  to  submit  anonymous 
orders  to  SuperMontage  for  display 
under  the  "SIZE"  market  participant 
idenUfier  ("MPID").«  When  a  trade  is 
executed  with  an  order  that  resides 
under  the  SIZE  MPID,  the  identity  of  the 
member  that  anonymously  submitted 
the  order  is  revealed  immediately  to  the 
other  member  involved  in  the  trade — 
meaning  anonjrmity  is  lost.^ 


*  Members  seeking  pre-trade  anonymity  submit 
"Non-Attributable  Quotes/Orders"  to 
SuperMontage.  The  term  "Non-Attributable  Quote/ 
Order"  is  defined  in  Rule  4701(o)  as  "a  bid  or  offer 
Quote/Order  that  is  entered  by  a  Nasdaq  Quoting 
Market  Participant  or  NNMS  Order  Entry  Firm  and 
is  designated  for  display  (price  and  size)  on  an 
anonymous  Ijasis  in  the  Nasdaq  Order  Display 
Facility." 

«The  term  "NNMS  Order-Delivery  ECN"  is 
defined  in  Rule  4701(t)(2). 

'A  member's  identity  will  be  available  to  other 
members  on  certain  compliance  report  cards  issued 
by  NASD's  Market  Regulation  Department. 
However,  the  report  cards  normally  are  not  issued 
until  at  least  twenty-four  days  after  trade  date.  In 
addition.  NASD  may  reveal  a  member's  identity  to 
other  members  or  others  during  a  regulatory 
investigation  or  a  routine  oversight  exam. 

■  Market  makers  and  ECNs  may  also  display 
Attributable  Quotes/Orders  under  the  market 
participants  MPID.  However.  Order  Entry  Firms 
can  only  post  Non-Attributable  Quotes/Orders  for 
display  in  SuperMontage.  See  Securities  Exchange 
Act  Release  No.  47830  (May  12,  2003),  68  FR  27126 
(May  19,  2003). 

'For  the  purpiose  of  execution  reports.  Order 
Entry  Finns  have  distinct  MPIDs.  Telephone 


The  new  full  anonymity  featiue 
Nasdaq  is  proposing  builds  upon  the 
pre-trade  anonymity  featiire  available 
today  using  the  Non-Attributable  Quote/ 
Order  featiu'e  and  extends  the 
anonymity  beyond  the  time  of  execution 
by  masking  the  identities  of  the 
memburs  executing  the  trade.  As 
discussed  above,  currently  a  member's 
identity  is  revealed  immediately  when  a 
Non-Attributable  Quote/Order  is 
executed.  SuperMontage  produces  an 
execution  report  that  is  sent  to  the 
parties  to  the  trade  and  also  creates  a 
report  in  Nasdaq's  Automated 
Confirmation  Transaction  Service 
("ACT").  These  reports  contain  the 
MPIDs  for  the  members  that  executed 
the  trade.  Under  the  new  proposal, 
when  a  member  uses  the  Non- 
Attributable  Quote/Order  feature, 
instead  of  revealing  the  members' 
MPIDs,  SuperMontage  will  substitute  a 
four-letter  identifier  that  indicates  the 
trade  is  anonymous  (i.e.,  SIZE).*" 
Therefore,  instead  of  seeing  its  contra 
party's  MPID  on  the  reports,  the  reports 
will  indicate  SIZE  as  the  contra  party.  ^ 
Replacing  the  members'  MPIDs  with 
SIZE  does  not  alter  how  information  is 
reported  to  the  consolidated  tape  or 
Nasdaq's  surveillance  systems  or  the 
type  of  information  reported  to  the 
consolidated  tape  or  Nasdaq's 
surveillance  systems.  In  addition, 
clearing  firms  will  continue  to  receive 
immediate  notification  of  trades 
executed  by  their  correspondent  firms,' 2 
and,  except  as  described  below,  the  new 
anonymity  feature  does  not  change  how 


conversation  with  Peter  R.  Geraghty.  Associate  Vice 
President  and  Associate  General  Counsel.  Nasdaq, 
and  Marc  McKayle,  Special  Counsel.  Division. 
Commission,  on  June  24,  2003. 

'"With  one  exception,  trades  will  be  processed 
anonymously  if  one  of  the  parties  submits  a  Non- 
Attributable  Quote/Order.  Thus,  a  member's  trade 
can  be  processed  anonymously  even  if  it  did  not 
request  anonymity.  As  discussed  in  detail  later,  the 
one  exception  is  when  the  member  whose  quote  is 
hit  is  an  NNMS  Order-Delivery  ECN  that  charges  a 
quote  access  fee. 

1  •  Nasdaq  will  know  the  identities  of  the  members 
executing  an  anonymous  trade  and  will  provide  a 
"help  desk"  that  members  can  call  to  assist  them 
in  resolving  disputed  anonymous  trades.  Currently, 
members  would  contact  each  other  and  directly 
resolve  disputed  trades. 

'^  when  a  correspondent  firm  executes  an 
anonymous  order  in  SuperMontage.  its  clearing 
firm  will  continue  to  receive  a  real-time 
SuperMontage  report  and  ACT  report  containing  all 
the  trade  details  [e.g.,  the  number  of  shares  and  the 
price  of  the  trade),  except  the  identity  of  the 
correspondent's  contra  party.  The  details  of 
anonymous  trades  also  will  be  included  in  ACT's 
risk  management  tools.  For  example,  anonymous 
trades  will  be  included  in  the  aggregate  purchase 
and  sales  calculations  performed  by  ACT  and  will 
be  included  in  calculations  for  determining  whether 
a  correspondent  firm  is  approaching  the  trading 
thresholds  defined  by  the  clearing  firm. 


trades  will  be  processed  and  settled 
through  the  NSCC." 

The  ACT  reports  that  the  NSCC 
receives  from  Nasdaq  for  emonymous 
trades  will  contain  the  identities  of  the 
parties  to  the  trade.  This  measure  will 
enable  the  NSCC  to  continue  its  normal 
risk  management  fimctions  and  settle 
anonymous  trades  just  the  same  as  those 
that  are  executed  without  the  anonymity 
feature,  with  one  exception.  The  ACT 
report  sent  to  the  NSCC  will  contain  an 
indicator  noting  that  the  trade  is 
anonymous.  The  effect  of  this  indicator 
is  that,  on  the  contract  sheets  the  NSCC 
issues  to  its  participants,  the  NSCC  will 
substitute  SIZE  for  the  MPID  of  the 
contra  party,  in  effect  masking  from 
members  the  identities  of  their  contra 
parties.'''  The  purpose  of  this  masking  is 
to  preserve  anonymity  through 
settlement.  If  the  NSCC  did  not  mask 
the  contra  party  identities,  the  contract 
sheets  would  reveal  the  identities  of  the 
parties  to  the  trade  and  thus  eliminate 
the  full  anonymity  feature.  With  this 
minor  change,  anonymity  is  preserved 
through  settlement. 

Nasdaq  also  proposes  to  offer 
additional  risk  management  tools  to 
members  to  assist  them  in  monitoring 
their  exposure  to  members  they  have 
traded  with  on  an  anonymous  basis. 
Nasdaq  has  discussed  its  proposed  full 
anon3anity  feature  with  several  clearing 
firms  in  an  attempt  to  balance  members' 
competing  desires  to  trade  anonymously 
and  monitor  their  exposure  to  other 
members.  An  execution  system  that 
reveals  a  contra  party's  identity 
immediately  when  a  trade  is  executed 
provides  the  maximum  amount  of 
information  for  risk  management,  but,  of 
coxu-se,  such  a  system  does  not  provide 
the  degree  of  anonymity  desired  to 
lessen  market  impact.  On  the  other 
hand,  a  system  that  does  not  provide 
any  information  with  respect  to  the 
identity  of  contra  parties,  which  is 
desfrable  for  minimizing  market  impact, 
withholds  useful  risk  management 
information.  Ultimately,  the  information 
that  provides  market  intelligence  and 
creates  market  impact  is  one  and  the 
same  as  the  information  used  in  risk 


"  Nasdaq  will  not  assume  any  responsibility  to 
settle  anonymous  trades  and  the  NSCC's  settlement 
guarantee  and  close-out  procedures  for  failed  firms 
will  not  be  affected  by  Nasdaq's  anonymity 
proposal.  Therefore,  as  required  today  by  NASD 
Rules  4712  and  6160,  members  will  be  obligated  to 
settle  matched  trades  reported  to  the  NSCC, 
including  trades  executed  anonymously  that  have 
been  matched  and  reported  to  the  NSCC,  but  not 
yet  guaranteed  by  the  NSCC.  Nasdaq  will  provide 
members  several  tools  to  manage  their  exposure 
prior  to  the  NSCC's  settlement  guarantee  attaching. 
These  tools  are  described  in  detail  later. 

'■*  The  NSCC  issues  contract  sheets  throughout 
the  day. 


I  I 

II 


management.  Therefore,  Nasdaq's 
proposal  provides  anonymity  but  also 
provides  members  with  information  that 
will  allow  members  to  continue  to 
manage  their  risk. 

Nasdaq  is  proposing  to  add  four  new 
measures  that  should  help  members 
monitor  their  exposure  to  other 
members  and  take  action  quickly  if  a 
contra  party  ceases  operation.  Nasdaq 
believes  that  the  first  and  second 
measures  will  assist  members  directly  in 
their  efforts  to  assess  the  risk  associated 
with  theii-  anonymous  trading,  whereas 
the  third  and  fourth  measures  involve 
closer  coordination  between  Nasdaq  and 
the  NSCC,  which  indirectly  should 
benefit  members  trading  anonymously. 
First,  Nasdaq  will  provide  members 
with  an  intra-day  concentration  report 
that  will  disclose  a  member's  aggregate 
dollar  value  of  purchases  and  sales  with 
other  members  with  whom  it  has  traded 
anonymously.  This  information  will 
help  members  quantify  their  "worst  case 
scenario,"  which  would  occur  if  one  or 
all  of  their  contra  parties  failed  to  settle 
all  trades  executed  anonymously.  With 
this  information,  members  can 
determine  whether  any  risk-limiting 
actions  should  be  taken. 

Second,  Nasdaq  will  reveal  after  4 
p.m.  Eastern  Time  the  identities  of  the 
members  listed  on  the  intra-day 
concentration  report. '^  With  this 
information,  members  will  know  the 
exact  dollar  value  of  their  aggregate 
purchases  and  sales  with  individual 
contra  parties.  This  information  then 
can  be  incorporated  into  a  member's 
risk  management  system  and  analyzed 
on  a  contra  party-by-contra  party  basis. 
If  a  member  is  concerned  about  trading 
with  a  particular  member,  the  member 
will  possess  information  that  can  help  it 
assess  whether  any  risk-limiting  actions 
'  should  be  taken. 

Third,  Nasdaq  will  begin  providing 
trade  information  to  the  NSCC  in  real 
time  as  trades  are  executed  in 
SuperMontage.  In  comparison,  today 
Nasdaq  collects  trade  information  and 
sends  it  to  the  NSCC  at  five  pre- 
determined intervals  throughout  the 
day.  With  real  time  submission,  the 
NSCC  will  possess  trade  information 
within  seconds  after  a  trade  is  executed 
and  it  can  incorporate  this  information 
into  its  risk  analysis  of  its  participants. 
Ultimately,  this  could  resiUt  in  the 
NSCC  reaching  a  decision  earlier  to 
cease  to  act  for  a  participant,  which 
would  prevent  other  members  from 
executing  any  additional  trades  with  the 
firm  or  a  firm  that  clears  through  that 
participant.  Once  the  NSCC  ceases  to  act 
for  a  participant,  that  firm,  and  any 
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Other  firm  that  clears  through  the 
participant,  will  not  be  able  to  continue 
trading. 

Foiuth,  once  the  NSCC  has  ceased  to 
act  for  a  participant  and  determined  not 
to  guarantee  the  settlement  of  the 
participant's  trades,  Nasdaq  will 
coordinate  with  the  NSCC  and  promptly 
disclose  to  members  each  trade 
executed  anonymously  with  the  firm  the 
NSCC  ceased  to  act  for  and  any  firms 
that  cleared  through  that  the  NSCC 
participant.  16  As  described  earlier, 
when  the  NSCC  ceases  to  act  for  a 
participant  is  one  of  the  two  general 
scenarios  in  which  Nasdaq  will  reveal 
contra  party  identities  on  a  trade-by- 
trade  basis.  This  measure  will  allow 
members  to  determine  quickly  their 
potential  exposure  from  anonymous 
trades  with  the  failed  firm  and  its 
correspondents  and  take  any  necessary 
risk-reducing  actions. 

The  second  scenario  in  which  Nasdaq 
will  reveal  contra  party  identities  on  a 
trade-by-trade  basis  is  when  a  member 
whose  Quote/Order  is  decremented  [i.e., 
the  liquidity  providing  member)  is  an 
Order-Delivery  ECN  that  charges  an 
access  fee.  The  ultimate  result  is  that 
members  cannot  trade  with  complete 
anonymity  when  accessing  liquidity 
provided  by  Order-Delivery  ECNs  that 
charge  access  fees.  Trades  executed  with 
these  ECNs  are  processed  differently 
because  they  have  the  discretion  to 
reject  trades  with  certain  contra  parties 
if  the  ECN  is  in  dispute  with  the  contra 
party  concerning  the  ECN's  quote  access 
fee.  Therefore,  to  provide  fee-charging 
Order-Delivery  ECNs  with  the 
opportimity  to  reject  trades  with  certain 
members,  Nasdaq  must  disclose  each 
contra  party's  identity.  Nasdaq  believes 
that  this  process  also  will  benefit 
members  that  execute  trades  with  these 
ECNs  because  the  members  will  be  able 
to  track  the  access  fee  charges 
accumulated  with  each  ECN. 
To  preserve  some  degree  of 
anonymity,  while  also  accommodating 
the  unique  rights  and  needs  of  these 
ECNs,  Nasdaq  is  proposing  a  mle  that 
would  prohibit  fee-charging  Order- 
Delivery  ECNs  from  disclosing  the 
identity  of  the  member  that  submitted 
the  Non- Attributable  Quote/Order  that 
decremented  their  Quote/Order. '^  The 
prohibition  contains  an  exception, 
however,  if  the  ECN  is  requested  to 
provide  such  information  to  regulators 
or  is  ordered  to  disclose  the  information 


"  Non- Attributable  Quotes/Orders  contain  an 
indicator  noting  that  the  onfer  is  to  be  processed 
anonymously.  As  such,  Order-Entry  ECNs  will  be 
able  to  distinguish  Non-Attributable  Quotes/Orders 
from  those  orders  for  which  the  prohibition  will  not 
«pply. 


by  a  court  or  arbitrator.  Based  on 
conversations  with  ECNs,  Nasdaq 
understands  that  ECNs  do  not  normally 
disclose  contra  party  identities  for  any 
trades  executed  through  their  systems 
because  such  a  practice  would  diminish 
the  anonymity  features  they  provide. 
Therefore,  Nasdaq  believes  the  proposed 
rule  prohibiting  disclosure  of  this 
information  is  consistent  with  existing 
practices. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  section  15A(b)(6) 
of  the  Act.'s  Section  15A(b)(6)  requires 
the  rules  of  the  NASD  to  be  designed  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
pubhc  interest.  Nasdaq  believes  the 
proposal  is  consistent  with  this  standard 
because  it  balances  two  competing 
needs  with  respect  to  disclosure  of. 
contra  party  information.  Masking 
contra  party  identities  will  help 
members  in  obtaining  the  best  execution 
for  their  customer  orders  by  limiting  the 
market  intelligence  that  is  obtained,  and 
the  market  impact  that  results,  when  a 
seller's  or  buyer's  identity  is  revealed. 
Recognizing,  however,  that  this  same 
information  is  helpful  to  members  in 
assessing  contra  party  risk,  Nasdaq  has 
responded  by  proposing  additional  risk 
management  features  that  should  help 
members  in  monitoring  trades  executed 
anonymously. 

Nasdaq  also  believes  that  the  proposal 
balances  the  need  to  provide  an 
anonymity  feature  in  SuperMontage  and 
the  unique  needs  of  Order-Delivery 
ECNs  that  charge  quote  access  fees.  The 
proposal  will  continue  to  provide  fee- 
charging  Order-Delivery  ECNs  with  the 
identities  of  their  contra  parties  so  that 
they  have  the  information  necessary  to 
decide  whether  to  trade  with  an 
individual  member  or  reject  an  order 
because  of  a  dispute  regarding  the 
payment  of  fees.  However,  to  limit  the 
effect  of  the  special  processing  on  the 
anonymity  provided  by  SuperMontage, 
Nasdaq  is  proposing  to  prohibit  these 
ECNs  from  disclosing  the  identities  of 
their  contra  parties  for  anonymous 
trades,  which  Nasdaq  understands  is 
consistent  with  existing  practices.  Fee- 
charging  Order-Delivery  ECNs  would  be 
permitted  to  disclose  this  information  if - 


'•15U.S.C78o-3(b)(6). 
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requested  by  a  regulator  or  ordered  by 
a  court  or  arbitrator. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
propos6d  nfle  change,  as  amended,  will 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NASD  consents,  the 
Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written, 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-85  and  should  be 
submitted  by  July  23,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-16712  Filed  7-1-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48093;  File  No.  SR-NASD- 
2003-92] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Adopt  NASD  Rule  2370 
To  Govern  Certain  Lending 
Arrangements  Between  Registered 
Persons  and  Customers 

[une  26,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  11, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  proposes  to  adopt  NASD  Rule 
2370  to  govern  lending  arrangements 
between  registered  persons  and 
customers.  The  text  of  the  proposed  rule 
change  appears  below.  New  text  is  in 
italics. 


2370.     Borrowing  From  or  Lending  to 
Customers 

(a)  No  person  associated  with  a 
member  in  any  registered  capacity  may 
borrow  money  from  or  lend  money  to 
any  customer  of  the  member  unless:  (1) 
The  member  has  written  procedures 
allowing  the  borrowing  and  lending  of 
money  between  such  registered  persons 
and  customers  of  the  member;  (2)  the 
lending  or  borrowing  arrangement  meets 
one  of  the  following  conditions:  (A)  the 
customer  is  a  member  of  such  person 's 
immediate  family;  (B)  the  customer  is  a 
financial  institution  regularly  engaged 


'«17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 


in  the  business  of  providing  credit, 
financing,  or  loans,  or  other  entity  or 
person  that  regularly  arranges  or 
extends  credit  in  the  ordinary  course  of 
business;  (C)  the  customer  and  the 
registered  person  are  both  registered 
persons  of  the  same  member  firm;  (D) 
the  lending  arrangement  is  based  on  a 
personal  relationship  with  the  customer, 
such  that  the  loan  would  not  have  been 
solicited,  offered,  or  given  had  the ' 
customer  and  the  associated  person  not 
maintained  a  relationship  outside  of  the 
broker/customer  relationship;  or  (E)  the 
lending  arrangement  is  based  on  a 
business  relationship  outside  of  the 
broker-customer  relationship;  and  (3) 
the  member  has  pre-approved  in  writing 
the  lending  or  borrowing  arrangement. 
■    (b)  The  term  immediate  famuy  shall 
include  parents,  grandparents,  mother- 
in-law  or  father-in-law,  husband  or  wife, 
brother  or  sister,  brother-in-law  or  sister- 
in-law,  son-in  law  or  daughter-in-law, 
children,  grandchildren,  cousin,  aunt  or 
uncle,  or  niece  or  nephew,  and  shall 
also  include  any  other  person  whom  the 
registered  person  supports,  directly  or 
indirectly,  to  a  material  extent. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule    ^ 
Change 

(1)  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  prohibit  registered  persons 
from  borrowing  money  from  or  lending 
money  to  a  customer  unless  the  member 
has  written  procedures  allowing  such 
lending  arrangements  consistent  with 
the  rule,  the  loan  falls  within  one  of  five 
permissible  types  of  lending 
arrangements,  and  the  member  pre- 
approves  the  loan  in  writing.  The  five 
types  of  permissible  lending 
arrangements  are:  The  customer  is  a 
member  of  the  registered  person's 
immediate  family  (as  defined  in  the 
proposed  rule);  the  customer  is  in  the 
business  of  lending  money;  the 


customer  and  the  registered  person  are 
both  registered  persons  of  the  same  firm; 
the  lending  arrangement  is  based  on  a 
personal  relationship  outside  of  the 
broker-customer  relationship;  or  the 
lending  arrangement  is  based  on  a 
business  relationship  outside  of  the 
broker-customer  relationship. 

NASD  believes  that  the  solicitation  of 
loans  froin  customers  by  registered 
persons  is'an  area  of  legitimate  NASD 
interest  because  of  the  potential  for 
misconduct.  NASD  has  brought 
disciplinary  action  against  registered 
persons  who  have  violated  just  and 
equitable  principles  of  trade  by  taking 
unfair  advantage  of  their  customers  by 
inducing  them  to  lend  money  in 
disregard  of  the  customers'  best 
interests,  or  by  borrowing  funds  from, 
but  not  repaying,  customers.  The 
potential  for  misconduct  also  exists 
when  a  registered  person  lends  money 
to  a  customer. 

The  proposed  rule  change  establishes 
a  regulatory  framework  that  would  give 
members  greater  control  over,  and  more 
specific  supervisory  responsibilities  for, 
lending  arrangements  between 
registered  persons  and  their  customers. 
Members  could  choose  to  permit  their 
registered  persons  to  borrow  from  or 
lend  to  customers  consistent  v«th  the 
requirements  of  the  rule  or  prohibit  the 
practice  in  whole  or  in  part.  If  members 
choose  to  permit  their  registered 
persons  to  engage  in  lending 
arrangements  with  customers,  the 
proposed  rule  change  would  require 
members  to  have  written  procedures  in 
place  to  monitor  such  lending 
arrangements.  The  notice  and  approval 
requirements  of  the  proposed  change 
would  enhance  members'  ability  to 
supervise  the  activities  of  registered 
personnel.  Members  would  be  able  to 
evaluate,  before  granting  approval, 
whether  the  lending  arrangement  falls 
within  one  of  the  five  types  of 
permissible  arrangements.  Members 
would  be  permitted  to  approve  loans 
only  if  the  loan  falls  within  one  of  the 
five  types  of  permissible  lending 
arrangements.  In  addition,  the  notice 
requirement  would  place  an  affirmative 
obligation  on  registered  persons  that 
could  be  separately  charged  in  a 
disciplinary  action  if  not  followed. 

The  proposed  rule  change  also  would 
enhance  NASD's  ability  to  monitor 
loans  between  registered  persons  and 
their  customers.  Currently,  under 
controlling  Commission  decisions,  to 
bring  a  disciplinary  action  against  a 
registered  person  who  has  entered  into 
an  unethical  lending  arrangement  with 
a  customer,  NASD  generally  must  prove 
that  the  arrangement  is  inconsistent 
with  jjust  and  equitable  principles  of 
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trade  imder  NASD  Rule  2110  because 
the  registered  person  has  acted  in  bad 
faith  or  imethically.  This  can  be  difficult 
to  prove  in  cases  in  which  the  customer 
is  imable  or  unavailable  to  testify,  or 
refuses  to  testify  because  he  or  she  is 
relying  on  the  registered  person  for 
financial  advice.  The  proposed  rule 
change  would  better  enable  NASD  to 
monitor  such  loans,  since  members 
would  be  required  to  maintain  written 
records  of  the  loans  as  evidence  of 
compliance.  NASD  also  believes  that  the 
proposed  rule  change  would  be  an 
effective  deterrent  to  potential 
misconduct  because  members  would 
require  their  registered  persons  to  give 
prior  notice  of  the  loan  and  get  approval 
from  the  member  before  engaging  in  the 
transaction,  and  the  pending 
arrangement  must  fall  within  one  of  the 
five  types  of  permissible  arrangements. 
Members  that  do  not  wish  to  engage  in 
this  review  and  approval  process  could 
prohibit  the  practice  altogether. 

It  is  important  to  note  fliat  this 
proposal  does  not  change  the 
appUcation  of  Regulation  T  ^  to  lending 
activities  by  associated  persons. 
Specifically,  the  definition  of  "creditor" 
under  Regulation  T  extends  to 
associated  persons  of  broker/dealers  and 
therefore,  certain  loans  to  customers  by 
associated  persons  may  require 
compliemce  with  the  provisions  of 
Regulation  T." 

(2)  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act,^  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fi^udulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change  is  designed  to 
accomplish  these  ends  by  estabhshing  a 
regulatory  framework  that  will  give 
members  greater  control  over  lending 
arrangements  by  p>ermitting  members  to 
prohibit  such  arrangements  altogether 
or,  in  the  alternative,  permit  such 
arrangements  only  if  they  fall  within 
one  of  five  types  of  permissible 
arrangements.  Members  that  permit 
such  arrangements  would  be  required  to 
keep  written  procedures.  Providing  the 
member  permits  such  loans,  registered 
persons  would  be  required  to  give  their 
firms  prior  notice  of  the  loan,  and  the 
member  will  be  required  to  pre-approve 
the  loan  in  writing.  These  procedures 


^  12  CFR  220. 

"  12  CFR  220.2. 

5 15  U.S.C.  78o-3(b)(6). 


would  enable  both  members  and  NASD 
to  proscribe  customer-broker  loans  and 
monitor  those  that  have  been  approved. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  for  this  rule 
proposal.  Previously,  in  NASD  Notice  to 
Members  94-93  (December  1994), 
NASD  requested  comment  on  a  more 
limited  proposal  regarding  the  adoption 
of  a  rule  that  would  require  registered 
persons  to  provide  prior  notification  to, 
and  obtain  prior  approval  from,  their 
employing  member  firm  when 
personally  borrowing  funds  or  secinrities 
from  customers.  NASD  has  not  included 
a  discussion  of  the  comments  received 
on  that  proposal  because  the  current 
rule  proposal  differs  significantly  in  that 
it  specifies  the  permissible  types  of 
lending  arrangements  and  requires 
members  to  have  written  procedures 
that  permit  only  those  lending 
arrangements  consistent  with  the  rule. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubhcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or     » 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)"lnstitute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  vmtten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
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change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Referepce 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2003-92  and  should  be 
submitted  by  July  23,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-16714  Filed  7-1-03;  8:45  am] 

BILUNG  COOE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  0MB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
July  17.  2003.  If  you  intend  to  comment 
but  cannot  prepare  comments  promptly, 
please  advise  the  OMB  Reviewer  and 
the  Agency  Clearance  Officer  before  the 
deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for  ' 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 


SUPPLEMENTARY  INFORMATION: 

Title:  Disaster  Home/Business  Loan 
Inquiry  Record. 

No.:  700. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Disaster 
Victim's. 

Responses:  42,196. 

Annual  Burden:  10,549. 

Jacqueline  White,  ^ 

Chief,  Administcative  Information  Branch. 
[FR  Doc.  03-16696  Filed  7-1-03;  8:45  afti] 

BILUNG  COOE  a02S-01-P 


«17CFR200.30-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3516] 

State  of  Arkansas 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  June  6,  2003,  and 
subsequent  amendments  closing  the 
incident  period  effectjve  June  10  and 
adding  Individual  Assistance  on  Jime 
20,  2003, 1  find  that  the  following 
counties  in  the  State  of  Arkansas 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes,  and  flooding  that  occurred 
on  May  2,  2003  and  continuing  through 
Jime  10,  2003:  Benton,  Chicot,  Cleburne, 
Colimibia,  Conway,  Craighead,  Cross, 
Crittenden,  Faulkner,  Fulton,  Jackson, 
Lonoke,  Nevada,  Perry,  Phillips, 
Poinsett,  St.  Francis,  White,  and 
Woodruff.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  August  19,  2003  and  for 
economic  injiuy  until  the  close  of 
business  on  March  22,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Blvd.,  Suite  102,  Fort. 
Worth,  TX  76155. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Arkansas, 
Ashley,  Baxter.  Carroll,  Clark,  Desha, 
Drew,  Garland,  Greene,  Hempstead, 
Independence,  Izard,  Jefferson, 
Lafayette,  Lawrence,  Lee,  Madison, 
Mississippi,  Monroe,  Ouachita,  Pike, 
Pope,  Prairie,  Pulaski,  Saline.  Sharp, 
Stone,  Union,  Van  Buren,  Washington, 
and  Yell  in  the  State  of  Arkansas; 
Claiborne,  East  Carroll,  Morehouse, 
Webster,  and  West  Carroll  in  the  State 
of  Louisiana;  Bolivar,  Coahoma,  De 
Soto,  Issaquena,  Timica,  and 
Washington  in  the  State  of  Mississippi; 
Barry,  Dunklin,  Howell,  McDonald, 
Oregon,  and  Ozark  in  the  State  of 


Missouri;  Adair  and  Delaware  in  the 
State  of  Oklahoma;  and  Shelby  and 
Tipton  in  the  State  of  Tennessee. 

The  interest  rates  are: 

For  Physical  Damage: 

Homeowners  with  credit  available 
elsewhere — 5.625%. 

Homeowners  without  credit  available 
elsewhere — 2.812%. 

Businesses  with  credit  available 
elsewhere — 5.906%. 

Businesses  and  non-profit 
organizations  without  credit  available 
elsewhere — 2.953%. 

Others  (including  non-profit 
organizations)  with  credit  available 
elsewhere — 5.500%. 

For  Economic  Injury: 

Businesses  and  small  agricultiual 
cooperatives  without  credit  available 
elsewhere — 2.953  % . 

The  number  assigned  to  this  disaster 
for  physical  damage  is  351611.  For 
economic  injury,  the  numbers  are 
9W0600  for  Arkansas,  9W0700  for 
Louisiana,  9W0800  for  Mississippi, 
9W0900  for  Missouri,  9W1000  for 
Oklahoma,  and  9W1100  for  Tennessee. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  25.  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-16698  Filed  7-1-03;  8:45  am] 

BILUNG  COOE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3512] 

State  of  West  Virginia;  Amendment  #  1 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Seciu-ity — Federal  Emergency 
Management  Agency,  effective  Jime  21, 
2003,  the  above  nimibered  declaration  is 
hereby  amended  to  include  Cabell, 
Mingo,  and  McDowell  Counties  in  the 
State  of  West  Virginia  as  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  flooding,  and  landslides  that 
occurred  June  11,  2003  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Pike  in  the  Commonwealth  of  Kentucky, 
and  Buchanan,  Mercer,  and  Tazewell 
counties  in  the  Conmionwealth  of 
Virginia  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location.  All  other  coimties  contiguous 
to  the  above  named  primary  counties 
have  been  previously  declared. 

The  number  for  economic  injury  for 
the  Commonwealth  of  Virginia  is  9W13. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
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applications  for  physical  damage  is 
August  20.  2003.  and  for  economic 
injury  the  deadline  is  March  22,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  25,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-16697  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Social  Security  Ruling,  SSR  03-1  p.; 
Titles  II  and  XVI:  Development  and 
Evaluation  of  Disability  Claims 
Involving  Postpoiio  Sequelae 

agency:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security  ruling. 

summary:  In  accordance  with  20  CFR 
402.35(b)(1),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Seciu-ity 
Ruling,  SSR  03-lp.  This  Ruling  clarifies 
the  policies  of  the  Social  Seciuity 
Administration  for  developing  and 
evaluating  title  11  and  title  XVI  claims 
for  disability  on  the  basis  of  postpoiio 
sequelae.  Postpoiio  sequelae  refer  to  the 
doci|mented  residuals  of  acute  polio 
infection,  as  well  as  other  disorders  that 
have  an  etiological  link  to  either  the 
acute  polio  infection  or  to  the  chronic 
deficits  that  resulted  from  the  infection. 
These  disorders  typically  manifest  late 
in  the  lives  of  polio  survivors,  and 
include  such  things  as  postpoiio 
syndrome  (also  known  as  the  late  effects 
of  poliomyelitis),  the  early  presence  of 
advanced  degenerative  arthritis,  sleep 
disorders,  respiratory  insufficiency,  and 
various  mental  disorders. 
EFFECTtVE  DATE:  July  2.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Kiefer,  Office  of  Medical  Policy, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235-6401,  (410)  965-9104  orTTY 
(410)  966-5609.  For  information  on 
eligibility  or  filing  for  benefits,  call  our 
national  toll-fi-ee  number,  1-800-772- 
1213  or  TTY  1-800-325-0778,  or  visit 
our  Internet  Web  site,  Social  Security 
Online,  at  http:// 
www.socialsecurity.gov. 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR  402.35(b)(1). 

Social  Seciuity  Rulings  make 
available  to  the  public  precedential 
decisions  relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  limg  benefits 


programs.  Social  Security  Ridings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication, 
Federal  court  decisions,  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  same  force  and  effect  as  the 
statute  or  regulations,  they  are  binding 
on  all  components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  402.35(b)(1),  and  are  relied  upon  as 
precedents  in  adjudicating  cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.006  Supplemental 
Security  Income) 

Dated:  June  26,  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling 

Purpose:  To  provide  guidance  on  SSA 
policy  concerning  the  development  and 
evaluation  of  postpoiio  sequelae  in 
disability  claims  filed  under  titles  II  and 
XVI  of  the  Social  Security  Act  (the  Act). 

Citations  (Authority): 

Sections  216(i),  223(d),  223(fl.  1614(a)(3) 
and  1614(a)(4)  of  the  Social  Security  Act,  as 
amended:  Regulations  No.  4,  subpart  P, 
sections  404.1502,  404.1505,  404.1508, 
404.1509,  404.1511-404.1513,  404.1520, 
404.1520a,  404.1521,  404.1523, 
404.1525,404.1526,  404.1528,  404.1529, 
404.1530,  404.1545,  404.1546,  404.1560- 
404.1569a;  and  404.1593-404.1594  and 
Regulations  No.  16,  subpart  I,  sections 
416.902,  416.905,  416.906,  416.908,  416.909, 
416.911,  416.913,  416.920,  416.920a, 
416.921,  416.923,  416.924,  416.924a- 
416.924c,  416.925,  416.926,  416.926a, 
416.928,  416.929.  416.930,  416.945,  416.946, 
416.960-416.969a,  416.987,  and  416.993- 
416.994a. 

Introduction:  "Postpoiio  sequelae" 
refers  to  the  dociunented  residuals  of 
acute  polioencephalomyelitis  (polio)' 


'  Polio  is  caused  by  one  of  three  types  of 
polioviruses  affecting  the  brain  and  spinal  cord.  No 
matter  which  neurons  are  attacked  by  the  virus,  the 
severity  of  any  residual  deficit  depends  upon  how 
many  cells  within  a  specific  area  are  destroyed. 
Fortunately,  the  polio  infection  was  eradicated  in 
the  United  States  during  the  late  1950s  following 
the  development  of  oral  pobo  vaccine  and 
successful  mass  immunization.  Most  polio 
survivors  in  this  country  are  now  in  their  forties  or 
older,  but  polio  continues  to  be  a  common  infection 
in  underdeveloped  countries.  The  World  Health      ' 
Organization  is  sponsoring  immunization  programs 
in  hopes  of  completely  eradicating  the  disease. 
Most  individuals  who  contract  polio  only  have  mild 
symptoms  at  the  time  of  the  initial  infection  and 
then  fully  recover.  Only  2  percent  of  infected 
persons  experience  paralysis  from  polio.  Deaths 


infection  as  well  as  other  disorders  that 
have  an  etiological  link  to  either  the 
acute  polio  infection  or  to  chronic 
deficits  resulting  from  the  acute 
infection.  Disorders  that  may  manifest 
late  in  the  lives  of  polio  survivors 
include  postpoiio  syndrome  (also 
known  as  the  late  effects  of 
poliomyelitis),  early  advanced 
degenerative  arthritis,  sleep  disorders, 
respiratory  insufficiency,  and  a  variety 
of  mental  disorders.  Any  one  or  a 
combination  of  these  disorders, 
appropriately  documented,  will 
constitute  the  presence  of  "postpoiio 
sequelae"  for  purposes  of  developing 
and  evaluating  claims  for  disability  on 
the  basis  of  postpoiio  sequelae  under 
Social  Security  disability.  Even  though 
some  polio  survivors  may  have  had 
previously  imdetected  motor  residuals 
following  the  acute  polio  infection,  they 
may  still  report  progressive  muscle 
weakness  later  in  life  and  manifest  any 
of  the  disorders  listed  above. 

The  Act  and  our  implementing 
regulations  require  that  an  individual 
establish  disability  based  on  the 
existence  of  a  medically  determinable 
impairment;  i.e.,  one  that  can  be  shown 
by  medical  evidence,  consisting  of 
symptoms,  signs,  and  laboratory 
findings.  Disability  may  not  be 
established  on  the  basis  of  an 
individual's  statement  of  symptoms 
alone. 

This  Ruling  explains  that  postpoiio 
sequelae,  when  accompanied  by 
appropriate  symptoms,  signs,  and 
laboratory  findings,  is  a  medically 
determinable  impairment  that  can  be 
the  basis  for  a  finding  of  "disability."  It 
also  provides  guidance  for  the 
evaluation  of  claims  involving  postpoiio 
sequelae. 

Policy  Interpretation:  Postpoiio 
sequelae  constitute  a  medically 
determinable  impairment  when 
documented  by  appropriate  medical 
signs,  symptoms,  and  laboratory 
findings.  Postpoiio  sequelae  may  be  the 
basis  for  a  finding  of  "disability,"  as 
discussed  below.  When  making  a 
determination  of  disability  in  cases  of 
postpoiio  sequelae,  the  adjudicator  or 
decisioiunaker  must  be  sure  that  all  of 
the  individual's  functional  limitations 
have  been  considered.  To  do  this,  the 
adjudicator  must  make  a  comprehensive 
assessment  of  the  cumulative  and 
interactive  effects  of  all  of  the 


from  acute  polio  infection  usually  occur  within  the 
first  few  days  following  the  onset  of  para^sis. 
About  one-third  of  those  individuals  who  do 
develop  paralysis  are  left  with  some  degree  of 
permanent  weakness,  commonly  involving  a  single 
extremity.  Postpoiio  muscle  paralysis  is  of  the 
lower  motor  neuron  variety  and  is  characterized  by 
weakness,  muscle  atrophy,  and  reflex  loss. 
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individual's  impairments  and  related 
symptoms,  including  the  effects  of 
postpolio  sequelae. 

What  Is  the  Definition  of  "Disability" 
and  "Medically  Determinable 
Impairment"? 

Sections  216(i)  and  1614(a)(3)  of  the 
Social  Security  Act  (the  Act)  define 
"disability"  ^  as  the  inability  to  engage 
in  any  substantial  gainful  activity  (SGA) 
hy  reason  of  any  medically  determinable 
physical  or  mental  impairment  (or 
combination  of  impairments)  which  can 
be  expected  to  result  in  death  or  which 
has  lasted  or  can  be  expected  to  last  a 
continuous  period  of  not  less  than  12 
months.  Sections  223(d)(3)  and 
1614(a)(3)(D)  of  the  Act,  and  20CFR 
404.1508  and  416.908,  require  that  an 
impairment  result  from  anatomical, 
physiological,  or  psychological 
abnormalities  that  can  be  shown  by 
medically  acceptable  clinical  and 
laboratory  diagnostic  techniques.  The 
Act  and  regulations  further  require  that 
an  impairment  be  established  by 
medical  evidence  that  consists  of  signs, 
symptoms,  and  laboratory  findings,  and 
not  only  by  an  individual's  statement  of 
s5miptoms. 

For  Purposes  of  Disability  Claims 
Adjudication,  What  Constitutes 
Postpolio  Sequelae? 

For  purposes  of  disability  claims 
adjudication,  postpolio  sequelae  refer  to 
multiple  physical  and  mental  disorders 
that  may  be  manifested  by  polio 
survivors  many  years  following  acute 
polio  infection.  Any  one  or  a 
combination  of  these  disorders 
appropriately  documented  by  signs, 
symptoms,  and  laboratory  findings  will 
constitute  the  presence  of  postpolio 
sequelae.  The  term  "postpolio  sequelae" 
includes  the  documented  residuals  of 
acute  infection  as  well  as  all  other 
documented  clinical  conditions  that 
have  an  etiological  link  to  either  the 
acute  infection  or  to  its  residual  deficits. 

Motor  weakness  is  the  most  common 
residual  of  acute  polio  infection  and  is 
usually  manifested  by  observable 
weakness,  muscle  atrophy,  and  reduced 
peripheral  reflexes.  These  obvious 
clinical  findings  are  used  to  document 
the  history  of  poliomyelitis. 

Electromyographic  studies  may  be 
used  by  clinicians  in  clarifying  the 
cause  and  extent  of  neuromuscular 
impairment,  but  should  not  be  needed 
for  purposes  of  disability 
decisionmaking.  Nonetheless,  when 
electromyography  (EMG)  results  are 
available  for  review,  these  data  should 
be  considered  in  decisionmaking. 


^  Except  for  statutory  blindness. 


Typically,  we  will  not  order  or  purchase 
EMG  studies. 

In  the  absence  of  evidence  to  the 
contrary,  and  as  long  as  the  medical 
findings  support  a  reasonable  medical 
link  between  the  prior  polio  infection 
and  the  present  manifestation  of  any 
one  or  combination  of  the  disorders 
discussed  in  the  ruling,  we  will  find 
that  the  individual  has  postpolio 
sequelae.  For  example,  an  individual 
with  a  history  of  polio  affecting  the  left 
lower  extremity  who,  on  examination, 
has  weakness  and  atrophy  of  the  left 
thigh  musculatine  with  an  observable 
limp  now  complains  of  chronic  left 
lower  extremity  pain  and  is  found  to 
have  lumbar  stenosis  docimiented  by 
medically  acceptable  imaging.  As 
discussed  below,  due  to  the  chronic 
postural  imbalance  related  to  the  effects 
of  polio,  a  reasonable  medical  link 
exists  between  this  individual's  cmrent 
medical  condition  (degenerative  liunbar 
spine  disease)  and  his/her  prior  polio 
residuals.  Accordingly,  we  would  make 
a  finding  of  postpolio  sequelae.  On  the 
other  hand,  an  individual  with  a  history 
of  polio  (for  example,  stating  "I  was  in 
an  iron  lung")  who,  on  examination,  has 
normal  motor  findings,  including 
normal  posture  and  gait,  now  complains 
of  pain  clinically  consistent  with 
chronic  radiculopathy,  and  has 
medically  acceptable  imaging 
demonstrating  degenerative  arthritis  in 
the  lumbar  spine.  This  individual's 
current  medical  condition  does  not 
demonstrate  a  reasonable  medical 
connection  with  the  prior  polio;  instead, 
the  degenerative  arthritis  shoidd  be 
adjudicated  as  a  musculoskeletal 
disorder  imrelated  to  the  prior  polio 
infection. 

Postpolio  sequelae  include  such 
disorders  as  postpolio  syndrome  (also 
know  as  the  late  effects  of 
poliomyelitis),  early  advanced 
degenerative  arthritis,  sleep  disorders, 
respiratory  insufficiency,  and  various 
mental  disorders.  These  disorders  and 
documentation  issues  concerning  them 
are  discussed  in  detail  below. 

What  Is  Meant  by  the  Term  "Postpolio 
Syndrome"? 

According  to  the  National  Institute  of 
Neiu-ological  Disorders  and  Stroke 
(NINDS),  postpolio  syndrome  is  a 
condition  that  affects  polio  survivors 
anywhere  fi-om  10  to  40  years  after 
recovery  from  an  initial  paralytic  attack 
of  the  poliomyelitis  virus.  The  NINDS 
states  that  postpolio  syndrome  is 
characterized  by  a  further  weakening  of 
muscles  that  were  previously  affected 
by  the  polio  infection.  The  signs  and 
symptoms  include  fatigue,  slowly 
progressive  muscle  weakness,  and,  at 


times,  muscular  atrophy.  The  NINDS 
states  that  joint  pain  and  increasing 
skeletal  deformities  such  as  scoliosis  are 
common.  Not  all  polio  survivors 
experience  these  clinical  problems,  and 
the  extent  to  which  polio  smvivors  are 
affected  by  postpolio  syndrome  varies. 
The  onset  of  new  of  worsening  signs 
and  symptoms  is  associated  with  a 
further  reduction  of  the  individual's 
capacity  to  independendy  cany  out 
activities  of  daily  living. 

How  Does  the  Presence  of  Early 
Advanced  Degenerative  Arthritis         ' 
Constitute  an  Element  of  Postpolio 
Sequelae? 

Polio  survivors  often  manifest  motor 
residuals  in  a  single  extremity  and  thus 
fimction  day-to-day  with  chronic 
posti^l  imbalance.  Clinicians  have 
described  degenerative  musculoskeletal 
disorders  etiologically  linked  to  long- 
standing postural  imbalance.  Abnormal 
weight-bearing  in  polio  survivors 
produces  exaggerated  wear  and  tear  on 
the  bones  and  joints  of  the  spine  or 
limbs  that  are  overused  to  compensate 
for  limbs  weakened  by  polio.  Early 
onset  of  advanced  degenerative  arthritis 
can  be  found  in  a  compensatory 
extremity  or  spine.  Where  such  an 
etiological  relationship  is  clear, 
.  clinically  documented  early  advanced 
degenerative  arthritis  in  a  compensating 
limb  or  spine  is  considered  one  of  the 
postpolio  sequelae. 

Documentation  of  early  advanced 
degenerative  arthritis  may  include 
medically  appropriate  imaging  or 
abnormal  physical  findings  of  advanced 
arthritis  on  clinical  examination. 

Chronic  pain  disorders  related  to 
early  degenerative  osteoarthritis  should 
be  evaluated  based  on  the  impact  of  the 
pain  and  its  treatment  on  the 
individual's  physical  and  mental 
fimctioning. 

Why  Are  Sleep  Disorders  and  * 

Respiratory  Insufficiency  Possible 
Manifestations  of  Postpolio  Sequelae? 

Some  polio  survivors  report  the 
occurrence  of  sleep  disorders  that  are 
determined  by  clinical  evaluation  to  be 
related  to  respiratory  insufficiency 
during  sleep.  The  poliovirus  has 
demonstrated  a  propensity  to  attack  the 
motor  neurons  responsible  for 
respiratory  function,  and,  during  the 
acute  infection,  some  individuals 
require  ventilatory  assistance.  For 
example,  years  ago  patients  with  acute 
polio  infection  were  placed  in  an  "iron 
lung"  for  ventilatory  assistance.  Some 
patients  who  required  such  assistance 
recovered  and  may  have  retiimed  to 
normal  lives  without  obvious  signs  of 
respiratory  insufficiency.  Some  polio 


survivors,  however,  have  reported  the 
onset  of  sleep  disorders  years  following 
the  acute  polio  infection,  and 
physicians  have  linked  these  sleep 
disorders  to  weakening  of  the 
respiratory  musculature.  During  sleep, 
even  slight  weakness  of  the  respiratory 
musculature  may  become  clinically 
significant  and  interfere  with  breathing 
capacity.  Chronic  sleep  deprivation 
resulting  from  repeated  episodes  of 
sleep  apnea  may  result  in  the 
development  of  excessive  daytime 
drowsiness  or  cognitive  and  behavioral 
changes. 

Respiratory  insufiiciency  should  be 
documented  by  abnormal  pulmonary 
function  studies.  The  presence  of  ^ 
sleep  disorder  related  to  respiratory 
insufficiency  requires  documentation  by 
longitudinal  treatment  records, 
including  such  things  as  abnormal 
polysomnography  or  other  appropriate 
evidence.  Note,  however,  that  we  ^ 
generally  will  not  purchase  a 
polysomnogram  (also  called  a  PSG. 
sleep  study,  or  sleep  test).  See  also 
3.00H  of  the  Respiratory  System 
medical  listings  for  additional 
information  concerning  sleep-related 
breathing  disorders  {see  20  CFR 
appendix  1  to  subpart  P  of  part  404 — 
Listing  of  Impairments). 

What  Types  of  Mental  Disorders  May  Be 
Seen  in  Individuals  With  Postpolio 
Sequelae? 

Some  polio  survivors  report  the  onset 
of  problems  with  attention, 
concentration,  cognition,  or  behavior. 
Some  researchers  have  suggested  that 
certain  cognitive  and  behavioral  deficits 
are  the  result  of  the  prior  polio  infection 
that  involved  the  brain,  although  others 
do  not  agree  with  that  concept.  Other 
researchers  have  suggested  that  the 
traumatic  psychological  experiences 
associated  with  acute  polio  infection  are 
revived  when  polio  siurvivors  recognize 
the  onset  of  further  weakness  and 
functional  loss. 

Many  polio  survivors  endured  a  life- 
threatening  infection  as  young  children. 
They  may  have  spent  extended  periods 
away  from  their  homes  and  families 
while  hospitalized  with  paredysis  or 
respiratory  dysfunction,  or  while 
undergoing  multiple  orthopedic 
siugeries.  Often  they  endiu-ed  many 
months,  or  sometimes  years,  of 
hospitalization  and  rehabilitation.  The 
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^  The  tenns  we  and  us  in  this  Social  Security 
Ruling  have  the  same  meaning  as  in  20  CFR 
404.t502  and  416.962.  We  or  us  refers  to  either  the 
Social  Security  Administration  or  the  State  -agency 
making  the  disability  or  blindness  determination: 
that  is,  our  adjudicators  at  all  levels  of  the 
administrative  review  process  and  our  quality 
reviewers. 


psychological  effect  of  perceiving  the 
onset  of  further  weakness,  fatigue, 
respiratory  dysfunction  or  joint  pain, 
many  years  following  the  acute 
infection,  can  be  significant.  Signs  and 
symptoms  of  anxiety  and  depression 
may  produce  further  deterioration  in 
function. 

Any  mental  impairment  that  could 
have  an  etiological  link  to  the  acute 
poho  infection  or  its  chronic  residuals 
may  be  considered  a  manifestation  of 
postpolio  sequelae.  Deficits  in  attention, 
cognition,  or  behavior  may  be 
demonstrated  by  reduced  concentration 
capacity,  inability  to  persist  in  tasks,  or 
memory  problems.  Also,  behavioral 
abnormalities  may  be  demonstrated  by 
mood  changes,  social  withdrawal,  or 
other  behaviors  inappropriate  for  the 
individual.  Mood  disorders 
characterized  by  anxiety  and  depression 
may  also  be  seen  and  clinically 
documented  in  these  individuals. 

How  Do  Postpolio  Sequelae  Affect  an 
Individual's  Functional  Capacities? 

Individuals  experiencing  postpolio 
sequelae  may  complain  of  the  new  onset 
of  reduced  physical  and  mental 
functional  ability.  Complaints  of  fatigue, 
weakness,  intolerance  to  cold,  joint  and 
muscle  pain,  shortness  of  breath  and 
sleep  problems,  mood  changes,  or 
decreased  attention  and  concentration 
capacity  may  hallmark  the  onset  of 
postpolio  sequelae.  Weakness,  fatigue, 
or  muscle  and  joint  pain  may  cause 
increasing  problems  in  activities  such  as 
lifting,  bending,  prolonged  standing, 
walking,  climbing  stairs,  using  a 
wheelchair,  transferring  from  a 
wheelchair  (e.g.,  from  wheelchair  to 
toilet),  sleeping,  dressing,  and  any 
activity  that  requires  repetition  or 
endurance.  Changes  in  attention, 
cognition,  or  behavior  may  be 
manifested  by  reduced  capacity  to 
concentrate  on  tasks,  memory  deficits, 
mood  changes,  social  withdrawal,  or 
inappropriate  behavior. 

Many  polio  survivors  who  had  been 
in  a  stable  condition  may  begin  to 
require  new  or  additional  assistive 
devices,  such  as  braces,  canes,  crutches, 
walkers,  wheelchairs,  or  pulmonary 
support.  The  reduced  ability  to  sustain 
customary  activities,  including  work, 
may  result.  A  previously  stable 
functional  capacity  may  be  further 
diminished. 

Many  individuals  with  medically 
severe  polio  residuals  have  worked 
despite  their  limitations.  The  new  onset 
of  further  physical  or  mental 
impairments  (even  though  they  may 
appear  to  be  relatively  minor)  in  polio 
siuvivors  may  result  in  further 
functional  problems  that  can  limit  or 


prevent  their  ability  to  continue  work 
activity.  Postpolio  sequelae  may 
effectively  alter  the  ability  of  these 
individuals  to  continue  functioning  at 
the  same  level  they  maintained  for  ye^rs 
following  their  initial  polio  infection. 

How  Will  We  Document  Claims 
Involving  Postpolio  Sequelae? 

We  generally  will  rely  on 
documentation  provided  by  the 
individual's  treating  physicians  and 
psycholo^sts  (inclu(Ung  a  report  of  the 
medical  history,  physical  examination, 
and  available  laboratory  findings)  to 
establish  the  presence  of  postpoUo 
sequelae  as  a  medically  determinable 
impairment.  In  the  absence  of  evidence 
to  the  contrary,  we  will  make  a  finding 
that  a  medically  determinable 
impairment  is  established  if  any  of  the 
disorders  discussed  above  have  been 
dociunented  by  acceptable  clinical 
signs,  symptoms,  and  laboratory 
findings. 

However,  if  evidence  indicates  that 
the  diagnosis  is  questionable,  we  will 
contact  the  treating  source  for 
clarification,  in  accordance  with  20  CFR 
404.1512(e)  and  416.912(e).  Of  course,  if 
a  favorable  disability  determination  or 
decision  can  be  made  based  on  the 
available  evidence  of  record,  whether  or 
not  a  link  to  the  prior  polio  infection  is 
evident,  no  further  development  need 
be  imdertaken. 

The  careful  development  of  postpolio 
sequelae  should  include  descriptions  of 
the  past  acute  illness  (old  records  are 
not  required),  as  well  as  a  report  of  the 
current  findings  on  physical 
examination.  The  examination  report  - 
should  also  include  the  severity  of  any 
residual  weakness,  as  well  as  the  onset, 
pattern,  and  severity  of  any  new 
physical  or  mental  deficits.  A 
description  of  current  functional 
limitations  and  restrictions  on  physical 
and  mental  activity  should  be  obtained 
from  the  examiner. 

When  possible,  detailed  longitudinal 
treatment  records  from  the  treating 
source  should  be  obtained.  In  cases 
where  severity  of  the  impairment  is 
unclear,  an  examination  by  a  physician 
or  psychologist  who  is  knowledgeable 
about  polio  and  postpolio  sequelae  is 
appropriate,  if  such  a  specialist  is 
available. 

How  Will  We  Use  Evidence  From  Third 
Parties  in  Cases  of  Postpolio  Sequelae? 

Evidence  from  employers  and  other 
third  party  sources  may  be  valuable  in 
docimienting  a  loss  of  a  previous  level 
of  functioning  and  should  be  sought 
when  there  is  a  discrepancy  or  a 
question  of  credibility  in  the  evidence  of 
record  and  a  fully  favorable 
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determination  or  decision  cannot  be 
made  based  on  the  available  evidence. 
For  detailed  discussions  regarding  these 
factors,  please  refer  to  SSR  96-7p, 
"Titles  II  and  XVI:  Evaluation  of 
Symptoms  in  Disability  Claims: 
Assessing  the  Credibility  of  an 
Individual's  Statements,"  and  SSR  96- 
8p,  "Titles  n  and  XVI:  Assessing  the 
Residual  Functional  Capacity  (RFC)  in 
Initial  Claims." 

How  Are  Symptoms  Assessed  in  Cases 
of  Postpolio  Sequelae? 

Once  postpolio  sequelae  has  been 
documented  as  a  medically 
determinable  impairment,  the  impact  of 
any  of  the  symptoms  of  postpolio 
sequelae,  including  fatigue,  weakness, 
pain,  intolerance  to  cold,  etc.,  must  be 
considered  both  in  determining  the 
severity  of  the  impairment  and  in 
assessing  the  individual's  RFC.  The 
adjudicator  must  make  a  comprehensive 
assessment  of  the  cumulative  and 
interactive  effects  of  all  of  the 
individual's  impairments  and  related 
symptoms,  including  the  effects  of 
postpolio  sequelae.  Evaluate  all 
symptoms  and  their  effects  in 
accordance  with  20  CFR  404.1529  and 
416.929,  and  SSR  96-7p,  "Titles  U  and 
XVI:  Evaluation  of  Symptoms  in 
Disability  Claims:  Assessing  the 
Credibility  of  an  Individual's 
Statements." 

What  Is  the  Expected  Duration  of 
Postpolio  Sequelae? 

Most  postpolio  sequelae  are  stable  or 
very  slowly  progressive  disorders.  The 
medical  evidence  should  readily 
support  an  expected  duration  of  at  least 
12  or  more  months. 

Can  the  Impairment  of  Postpolio 
Sequelae  Meet  or  Equal  Listing  11.11? 

The  listing  criteria  under  oiu  cmrent 
listing  11.11,  Anterior  poliomyelitis, 
may  be  applied  both  to  cases  of  static 
polio  (where  there  has  been  no  reported 
worsening  after  initial  recovery)  and  to 
cases  presenting  with  postpolio 
sequelae.  All  dociunented  postpolio 
sequelae  must  be  considered  either 
alone  or  in  combination  to  determine 
whether  the  medical  criteria  of  listing 
11.11,  or  any  other  listing,  have  been 
met  or  equaled.  If  the  impairment  is  not 
found  to  meet  or  equal  a  listed 
impairment,  we  consider  the  impact  of 
the  impairment  and  any  related 
symptoms  in  determining  an 
individual's  RFC  and  we  proceed  to 
evaluate  the  individual's  impairment 
under  our  sequential  evaluation 
procedures  in  accordance  with  20  CFR 
404.1545  and  416.945.  It  is  essential  that 
the  cimiulative  and  interactive  effects  of 


all  of  the  individual's  impairments, 
including  symptoms,  be  carefully 
assessed  in  determining  the  individual's 
RFC  in  these  cases. 

How  Is  a  Disability  Onset  Date 
Determined  in  Case  of  Postpolio 
Sequelae? 

A  disability  onset  date  in  cases 
involving  postpolio  sequelae  is  set 
based  on  the  individual's  allegations, 
his  or  her  work  history,  and  the  medical 
and  other  evidence  concerning 
impairment  severity.  Generally,  the  new 
problenis  associated  with  postpolio 
sequelae  are  gradual  and  non-tramnatic, 
but  acute  injuries  or  events,  such  as 
herniated  discs,  or  broken  bones  from 
falls,  may  be  markers  for  establishing  a 
disability  onset  date.  For  additional 
discussion  concerning  the 
determination  of  onset  date,  refer  to  SSR 
83-20,  "Titles  II  and.XVI:  Onset  of 
Disability." 

Effective  Date:  This  ruling  is  effective 
upon  publication  in  the  Federal 
Register. 

Cross  References:  SSR  83-20,  "Titles 
n  and  XVI:  Onset  of  Disability,"  SSR 
96-3p,  "Titles  II  and  XVI:  Considering 
Allegations  of  Pain  and  Other 
Symptoms  in  Determining  Whether  a 
Medically  Determinable  Impairment  is 
Severe,"  SSR  96-4p,  "Titles  II  and  XVI: 
Symptoms,  Medically  Determinable 
Physical  and  Mental  Impairments,  and 
Exertional  and  Nonexertional 
Limitations,"  SSR  96-7p,  "Titles  II  and 
XVI:  Evaluation  of  Symptoms  in 
Disability  Claims:  Assessing  the 
Credibility  of  an  Individual's 
Statements,"  SSR  96-8p.  "Titles  11  and 
XVI:  Assessing  ResiduaJ  Functional 
Capacity  in  Initial  Claims,"  and  SSR  96- 
9p,  "Titles  n  and  XVI:  Determining 
Capability  to  Do  Other  Work- 
Implications  of  a  Residual  Functional 
Capacity  for  Less  Than  a  Full  Range  of 
Sedentary  Work." 

[FR  Doc.  03-16719  Filed  7-1-03:  8:45  am) 
SILUNG  COOE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4391] 

CuKurally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "Petra 
Rediscovered" 

agency:  Department  of  State. 
ACTION:  Notice. 


27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  l,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Petra  Rediscovered."  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cvdtural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  American  Museum  of 
Natxual  History,  New  York,  from  on  or 
about  September  10,  2004  to  on  or  about 
January  16,  2005;  at  the  Houston 
Museiun  of  Science  from  on  or  about 
May  15,  2006  to  on  or  about  September 
15,  2006  (following  their  exhibition  at 
the  Canadian  Museum  of  Civilization, 
Ottawa,  from  on  or  about  October  15, 
2005  to  on  or  about  March  15,  2006);  at 
the  Fernbank  Museum,  Atlanta,  from  on 
or  about  November  15.  2006  to  on  or 
about  March  15.  2007,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Orde  F. 
Kittrie,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/401-4779).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4di  Street,  SW.,  Room  700,  Washington. 
DC  20547-0001. 

Dated:  June  26,  2003. 

C.  Miller  Croucli, 

Principal  Deputy  Assistant  Secretary  for   ^ 
Educational  and  Cultural  Affairs  Department 
of  State. 

[FR  Doc.  03-16723  Filed  7-1-03;  8:45  am] 
BILUNG  COD€  4710-08-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Request 
for  Public  Comment  on  Duty  Drawback 
and  Deferral  in  Free  Trade  Agreement 
Negotiations 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Request  for  comments. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.  1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 


summary:  The  interagency  Trade  Policy 
Staff  Committee  (TPSC)  seeks  public 
comment  on  the  treatment  of  duty 
drawback  and  deferral  regimes  in  free 
trade  agreement  (FTA)  negotiations 
currently  imderway  with  Central 
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America,  Australia,  Morocco,  the 
Southern  African  Customs  Union  and 
the  countries  participating  in  the  Free 
Trade  Area  of  the  Americas  (FTAA). 
DATES:  Public  comments  should  be 
received  no  later  than  Noon,  Jiilv  30 
2003. 

FOR  FURTHER  INFORMATION:  For 
procedural  questions  concerning  public 
comments,  contact  Gloria  Blue, 
Executive  Secretary,  Trade  Policy  Staff 
Committee,  Office  of  the  United  States 
Trade  Representative  at  (202)  395-3475. 
For  substantive  questions  pertaining  to 
this  request  for  public  comment,  contact 
Sarah  Sipkins,  Director  for  Market 
Access,  Office  of  the  USTR,  at  (202) 
395-5656. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Government  is  seeking  pubhc  comment 
on  appropriate  disciplines  regarding  the 
use  of  domestic  duty  drawback  and 
deferral  programs  for  shipments 
between  parties  to  the  free  trade 
agreements  it  is  negotiating.  Duty 
drawback  and  deferral  regimes  rebate, 
defer  or  reduce  duties  paid  on  material 
inputs  contingent  upon  exportation  of 
the  processed  or  finished  goods.  In  the 
context  of  an  FTA,  where  inputs  are 
dutiable  in  the  United  States  and  in  the 
FTA  partner  country,  duty  drawback 
programs  can  distort  investment 
decisions  by  creating  an  incentive  for 
investors  to  locate  in  the  FTA  partner 
country  in  order  to  benefit  from  duty 
drawback  when  exporting  processed 
goods  for  sale  in  the  U.S.  market.  These 
programs  also  can  create  "export 
platforms"  for  materials  produced  in 
third  countries  since  they  de  facto 
provide  duty  free  treatment  negotiated 
under  the  FTA  to  inputs  from  thfrd 
countries  when  the  processed  goods  are 
exported  to  the  territory  of  the  FTA 
partner.  For  industries  in  FTA  partner 
countries,  the  gains  from  tariff  reduction 
under  an  FT  As  on  average  far  exceed 
any  tariff  refunds  foregone  under  these 
programs. 

Thus,  restrictions  on  the  use  of  these 
programs  are  a  standard  feature  of  most 
FTAs  around  the  globe.  The  NAFTA 
restricts  duty  deferral  and  drawback  to 
the  lesser  of  duties  paid  on  the  imported 
input  or  duties  paid  on  the  processed 
good  exported  to  a  NAFTA  trading 
partner.  The  United  States-Chile  FTA 
provides  for  a  gradual  phase  out  of  the 
use  of  these  programs  for  shipments 
between  the  Parties.  U.S.  proposals  in 
ongoing  FTA  negotiations  are  modeled 
on  the  U.S. -Chile  provision. 

All  interested  parties  are  invited  to 
provide  their  written  views  and 
recommendations  on  this  matter. 
Persons  submitting  comments  should 
specify  whether  the  comments  apply  to 


all  or  only  some  of  the  FTA  negotiations 
currently  underway. 

Request  for  Comments 

Consideration  will  be  given  to  any 
written  comments  that  are  timely 
submitted  to  USTR.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  give 
reasons  for  any  recommendation  and 
indicate  whether  those 
recommendations  apply  to  all  of  the 
above-referenced  negotiations. 
In  order  to  facilitate  prompt 
consideration  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  e- 
mail  submissions  in  response  to  this 
notice.  The  e-mail  address  is 
FR0079@ustr.gov.  It  is  strongly 
recommended  that  comments  submitted 
by  mail  or  express  delivery  service  to 
the  address  for  Ms.  Sipkins  listed  above 
also  be  sent  by  e-mail.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  fine:  "Duty  Drawback 
in  FTAs."  Documents  should  be 
submitted  as  either  WordPerfect, 
MSWord,  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel.  For  any  document 
containing  business  confidential 
information  submitted  electronically, 
the  file  name  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-",  and  the  file  name 
of  the  public  version  should  begin  with 
the  characters  "P-".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 
submitter.  Persons  making  submissions 
by  e-mail  should  not  provide  separate 
cover  letters;  information  that  appears 
in  a  cover  letter  should  be  included  in 
the  submission  itself.  Similarly,  to  the 
extent  possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files.  Persons  submitting 
vmtten  comments  by  mail  or  express 
delivery  service  should  provide  20 
copies,  in  English. 

Written  comments  will  be  placed  in  a 
file  open  to  public  inspection  pursuant 
to  15  CFR  2003.5,  except  confidential 
business  information  exempt  from 
public  inspection  in  accordance  with  15 
CFR  2003.6.  Confidential  business 
information  submitted  in  accordance 
with  15  CFR  2003.6  must  be  clearly 
marked  "BUSINESS  CONFIDENTIAL" 
at  the  top  of  each  page,  including  any 
cover  letter  or  cover  page,  and  must  be 
accompanied  by  a  nonconfidential 
summary  of  the  confidential 
information.  All  public  docimients  and 
nonconfidential  summaries  shall  be 
available  for  public  inspection  in  the 
USTR  Reading  Room.  The  USTR 
Reading  Room  is  open  to  the  public,  by 


appointment  only,  from  10  a.m.  to  12 
noon  and  1  p.m.  to  4  p.m.,  Monday 
through  Friday.  An  appointment  to 
review  the  file  may  be  made  by  callinjz 
(202)  395-6186. 

Carmen  Suro-Bredie, 

Chairman,  Trade  Policy  Staff  Committee. 
(FR  Doc.  03-16783  Filed  7-1-03;  8:45  amj 

BILUNG  CODE  319(H>1-I> 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Weeic  Ending  June  20,  2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number.  OST-2003-1 5429. 

Date  Filed :]une  16,  2003. 

Parties:  Members  of  the  hiteraational  Air 
Transport  Association. 

Subject:  Mail  Vote  305,  PTC  COMP  1061 
dated  17  June  2003,  General  Increase 
Resolution  002mm,  (except  within  Europe, 
between  USA/US  Territories  and  AusU-ia, 
Chile,  Czech  Republic,  Finland,  France 
(including  French  Guiana,  French  Polynesia, 
Guadeloupe.  Martinique,  New  Caledonia, 
Reunion,  Saint  Pierre  and  Miquelon), 
Germany,  Iceland,  Italy,  Korea  (Rep.  of), 
Malaysia,  Netherlands',  New  Zealand, 
Panama,  Scandinavia,  Switzerland)  Intended 
effective  date:  1  July  2003. 

Docket  Number:  OST-2003-1 5430. 

Date  Filed:  June  16,  2003. 

Parties:  Members  of  the  International  Air 
Transport  Association. 

Subject:  PTC12  CAN-EUR  0093  dated  13 
June  2003,  TC12  Canada-Europe  Expedited 
Resolution  002j  rl-r9.  Intended  effective  date: 
1  August  2003. 

Docket  Number:  OST-2003-15474. 

Date  Filed:  June  19,  2003. 

Parties:  Members  of  the  International  Air 
Transport  Association. 

Subject:  Mail  Vote  304,  PTC123  0240  dated 
20  June  2003,  North,  Mid,  South  Atlantic, 
Special  Passenger  Amending  Resolution  OlOr 
from  India  rl-rl5.  Intended  effective  date-  1 
July  2003. 

Docket  Number:  OST-2003-1 5480. 

Date  Filed:  June  20,  2003. 

Parties:  Members  of  the  International  Air 
Transport  Association. 

Subject:  PTC31  South  0142  dated  23  May 
2003.  TC31  South  Pacific  (except  between 
French  Polynesia,  New  Caledonia,  New 
Zealand  and  USA)  Resolutions  rl-r29,  PTC31 
South  0143  dated  23  May  2003,  TC31  South 
Pacific  between  French  Polynesia,  New 
Caledonia,  New  Zealand  and  USA 
Resolutions  r30-r46.  Minutes— PTC31  South 
0144  dated  20  June  2003.  Tables— PTC31 
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South  Fares  0033  dated  17  June  2003. 
Intended  effective  date:  1  October  2003. 

Dorothy  Y.  Beard, 

Chief,  Docket  Operations  &■  Media 
Management,  Federal  Register  Liaison. 
[FR  Doc.  03-16709  Filed  7-1-03;  8:45  am) 
BiLUNG  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  June  20, 2003 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  imder  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procediu^s  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

DocJ^et  Number:  OST-2003-15451. 

Date  Filed:  June  18,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  9,  2003. 

Description:  Application  of  Atlasjet 
Uluslararasi  Havacilik  A.S.,  pursuant  to 
49  U.S.C.  Section  41301,  14  CFR  part 
211  and  subpart  B,  requesting  a  foreign 
air  carrier  permit  authorizing  it  to 
engage  in  charter  foreign  air 
transportation  of  persons,  property,  and 
mail  between  points  in  Turkey  and 
points  in  the  United  States  and  between 
points  in  the  United  States  and  points 
in  third  countries  as  authorized  by  and 
in  accordance  with  the  provisions  of  the 
Air  Transport  Agreement  executed 
between  the  Governments  of  the 
Republic  of  Turkey  and  the  United 
States. 

Dorothy  Y.  Beard, 

Chief,  Docket  Operations  &■  Media 
Management,  Federal  Register  Liaison. 
IFR  Doc.  03-16710  Filed  7-1-03;  8:45  am] 
BILLING  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  (AC)  20-146, 
Methodology  for  Dynamic  Seat 
Certification  by  Analysis  for  Use  in 
Parts  23,  25,  27,  and  29  Airplanes  and 
Rotorcraft 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  issuance  of  advisory 

circular. 

SUMMARY:  This  notice  aimoimces  the 
issuance  of  Advisory  Circular  (AC)  20- 
146,  Methodology  for  Dynamic  Seat 
Certification  by  Analysis  for  Use  in 
parts  23,  25,  27,  and  29  Airplanes  and 
Rotorcraft.  The  AC  sets  forth  an 
acceptable  means,  but  not  the  only 
means,  for  demonstrating  compliance  to 
certain  sections  of  the  regulations  and 
the  technical  standard  order  associated 
with  those  regulations.  The  AC  provides 
guidance  on  how  to  validate  the 
computer  model  and  tinder  what 
conditions  the  model  may  be  used  in 
support  of  certification  or  TSO 
approval/authorization. 
DATES:  Advisory  Circular  20-146  was 
issued  by  the  Acting  Manager  of  the 
Aircraft  Engineering  Division  on  May 
19,  2003. 

How  To  Obtain  Copies:  A  paper  copy 
of  AC  20-146  may 'be  obtained  by 
writing  to  the  U.S.  Department  of 
Transportation,  Subsequent  Distribution 
Office,  DOT  Warehouse,  SVC-121.23, 
Ardmore  East  Business  Center,  3341Q 
75th  Avenue,  Landover,  MD  20785, 
telephone  301-322-5377,  or  by  faxing 
your  request  to  the  warehouse  at  301- 
386-5394.  The  AC  will  also  be  available 
on  the  Internet  at  http:// 
www.airweb.faa.gov/AC. 

Issued  in  Kansas  City,  Missouri,  on  June 
17,  2003. 

lames  E.  faclison, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-16641  Filed  7-1-03;  8:45  ami 
BILUNG  COOE  4gifr-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 


annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Mangement  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  binden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  March  28,  2003  on  pages  15259- 
15260. 

DATES:  Comments  must  be  submitted  on 
or  before  August  1,  2003.  A  comment  to 
OMB  is  most  effective  if  OMB  receives 
it  within  30  days  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Revisions  to  Digital  Flight  Data 
Recorders. 

Type  of  Request:  Extension  of  a 
ciurently  approved  collection. 

OMB  Control  Number:  2120-0616. 

Forms(s):  N/A. 

Affected  Public:  A  total  of  2960  air 
carriers. 

Abstract:  This  rule  requires  that 
certain  airplanes  be  equipped  to 
accommodate  additional  digital  flight 
data  recorder  parameters.  The  revisions 
require  additional  information  to  be 
collected  to  enable  more  thorough 
accident  or  incident  investigation  and  to 
enable  industry  to  predict  certain  trends 
to  make  necessary  modifications  before 
an  accident  or  incident  happens. 

Estimated  A  nn  ual  Burden  Hours:  An 
estimated  1  hour  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accinacy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
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Issued  in  Washington,  DC,  on  lune  25 
2003. 

Judith  D.  Street, 

FAA  Information  Collection  Cleamnce 
Officer,  APF-100. 

(FR  Doc.  03-16646  Filed  7-1-03;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-36] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for 
amendment  to  exemption  received. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14.  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  siunmary  of  a  certain 
petition  seeking  relief  firom  specified 

.     requirements  of  14  CFR.  The  purpose  of 
thid  notice  is  to  improve  the  pubhc's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 

■  Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  22,  2003. 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2002-12918  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Annette  Kovite  (425-227-1262), 
Transport  Airplane  Directorate  (ANM- 
113),  Federal  Aviation  Administration, 
1601  Lind  Ave.,  SW..  Ronton.  WA 
98055-4056;  or  Vanessa  Wilkins  (202- 
267-8029).  Office  of  Rulemaking  (ARM- 
1).  Federal  Aviation  Administration, 
800  Independence  Avenue.  SW.. 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC,  on  June  24 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  RegulaUons. 

Petitioiis  for  Exemption 

Docket  No.:  FAA-2002-12918. 
Petitioner:  Asia  Pacific  Airlines. 
Section  of  14  CFR  Affected:  14  CFR 

25.785(j),  § 25.813(b),  §  25.857(e).  and 
§  25.1447(c)(1). 

Description  of  Relief  Sought:  To 
amend  Exemption  No.  9765,  previously 
issued  to  Asia  Pacific  Airlines  on 
January  29,  2003,  to  allow  carriage  of 
two  supernumeraries  on  Boeing  Model 
727-200  all-cargo  airplanes  with  the 
flight  deck  door  closed  during  taxi, 
takeoff,  and  landing  and  the  designation 
of  exits  in  the  Class  E  compartment, 
instead  of  the  right  flight  deck  window 
exit,  for  supemiunerary  use. 

[FR  Doc.  03-16642  Filed  7-1-03;  8:45  am] 
BILUNO  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-39] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  oetitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  fi-om  specified 
requirements  of  14  CFR,  dispositions  of 
certain  petitions  previously  received, 
and  corrections.  The  piupose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 


in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  22.  2003. 
ADDRESSES:  You  may  submit  comments 
(identified  by  DOT  DMS  Docket  Number 
FAA-200X-XXXXX]  by  any  of  the 
following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  elertronic  docket 
site. 

•  Fax; 1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation.  400 
Seventh  Street.  SW..  Nassif  Building, 
Room  PL-401,  Washington.  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street.  SW..  Washington. 
DC.  between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  FoHow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  backgroimd  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street.  SW., 
Washington.  DC.  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Denise  Enu-ick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  June  26, 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-15315. 
Petitioner:  Northwest  Airlines. 
Doclref  No.;  FAA-2003-15427. 
Petitioner:  Delta  Air  Lines. 
Docket  No.:  FAA-2003-15347. 
Petitioner:  Continental  Airlines. 
Docket  No.:  FAA-2003-15365. 
Petitioner:  Continental  Micronesia. 
Inc. 

Docket  No.:  FAA-2003-15271. 
Petitioner:  United  Airlines. 
Section  of  14  CFR  Affected:  14  CFR 
121.333(c)(3). 
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Description  of  Relief  Sought:  To 
permit  a  pilot  to  be  alone  on  the  flight 
deck  without  having  to  put  on  and  use 
an  oxygen  mask  when  at  or  below  FL 
410.  This  relief  is  being  sought  for 
domestic,  flag  and  supplemental 
operations  on  aircraft  equipped  with 
quick-dpnning  oxygen  masks. 

[FR  Doc.  03-16643  Filed  7-1-03;  8:45  am] 
BHJJNG  CODE  4«10-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
No.  03-04-C-OO-iCT  To  Impose  and 
Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Wichita  Mid- 
Continent  Airport,  Wichita,  KS 

AGENCY:  Federal  Aviation 
Administration,  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Wichita  Mid-Continent  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  die  Omnibus  Budget 
Reconciliation  Act  of  1990)  {Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  1.  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Central  Region, 
Airports  Division,  901  Locust,  Kansas 
City,  MO  64106. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bailis  F. 
Bell,  Director  of  Airports,  at  the 
following  address:  Wichita  Airport 
Authority,  2173  Air  Cargo  Road, 
Wichita,  Kansas  67209. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Wichita 
Airport  Audiority,  under  §  158.23  of 
Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Loma  Sandridge,  PFC  Program  Manager, 
FAA,  Central  Region,  901  Locust, 
Kansas  City,  MO  64106,  (816)  329-2641. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 


comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  the 
Wichita  Mid-Continent  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Tide  IX  of  die  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regidations  (14  CFR  part  158). 

On  June  20,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Wichita  Airport 
Authority,  was  substantially  complete 
within  the  requirements  of  §  158.25  of 
part  158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  18, 
2003. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,2003. 

Proposed  charge  expiration  date: 
September  1,  2007. 

Total  estimated  PFC  revenue: 
$9,470,000. 

Brief  description  of  proposed  projects: 
Runway  and  taxiway  shoulders/blast 
pad  rehabilitation;  south  an  cargo  apron 
and  road  reconstruction;  north  air  cargo 
apron  construction  (phase  IV);  pmrimeter 
service  and  security  road  rehabilitation; 
general  aviation  ramp  reconstruction 
(phases  I  and  II);  north  general  aviation 
ramp  reconstruction;  north  T-hanger 
complex  pavement  rehabilitation; 
pavement  condition  inventory;  surport 
access  road  rehabilitation;  Mid- 
Continent  Drive  bridge  rehabilitation; 
security  gate  entrance  driveway 
reconstruction;  Terminal  Loop  Road 
rehabilitation;  runway  liquid  materials 
spreader;  snow  sweeper/blower;  snow 
removal  equipment;  airfreld  sweeper 
truck  replacement;  mobile  stair  truck; 
two  disabled  passenger  boarding 
assistance  devices;  two  aircraft  rescue 
fire  fighting  (ARFF)  vehicles 
replacements;  ARFF  quick  response 
vehicle;  electrical  vault  flood  protection; 
guard  stations;  terminal  restroom 
remodel;  loading  bridge  program; 
terminal  area  planning  study;  master 
plan  update. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Wichita 
Mid-Continent  Airport. 


Issued  in  Kansas  City,  Missouri  on  June  23, 
2003. 
George  A.  Hendon, 

Manager,  Airports  Division,  Central  Region. 
[FR  Doc.  03-16645  Filed  7-1-03;  8:45  am) 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Electronic  Map  Display  Equipment  for 
Graphical  Depiction  of  Aircraft 
Position 

AGENCY:  Federal  Aviation 
Administi^tion,  DOT. 
ACTION:  Notice  of  availability  and 
requests  for  public  comment. 

SUMMARY:  This  notice  annoimces  the 
availability  of  and  requests  comments 
on  a  proposed  Technical  Standard 
Order  (TS0)-C165,  Electronic  Map 
Display  Equipment  for  Graphical 
Depiction  of  Aircraft  Position.  This 
proposed  TSO  tells  persons  seeking  a 
TSO  authorization  or  letter  of  design 
approval  what  minimum  performance 
standards  (MPS)  their  Electronic  Map 
Displays  must  first  meet  in  order  to 
obtain  approval  and  be  identified  with 
the  applicable  TSO  marking. 
DATES:  Comments  must  identify  the 
TSO  file  nimiber  and  be  received  on  or 
before  August  5,  2003. 
ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Federal  Aviation  Administration  (FAA), 
Aircraft  Certification  Service,  Aircraft 
Engineering  Division,  Avionics  Systems 
Branch,  AIR-130,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
ATTN:  Mr.  Brad  Miller.  You  may 
deliver  comments  to:  Federal  Aviation 
Administration,  Room  815,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brad  Miller,  Federal  Aviation 
Administration  (FAA),  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
Telephone:  (202)  385-4628,  FAX:  (202)' 
385-4651. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Comments  received  on  the  proposed 
TSO  may  be  examined,  before  and  after 
the  comment  closing  date,  in  Room  815, 
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FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
except  Federal  holidays,  between  8:30 
a.ni.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background    ' 

The  FAA  has  developed  a  new 
Technical  Standard  Order,  TSO-C165, 
Electronic  Map  Display  Equipment  for 
Graphical  Depiction  of  Aircraft  Position 
This  proposed  TSO  prescribes  the  MPS 
for  moving  map  equipment  set  forth  in 
section  2  of  RTCA  Document  No 
(RTCA/DO}-257A.  "Minimum 
Operational  Performance  Standards  for 
the  Depiction  of  Navigational 
Information  on  Electronic  Maps,"  dated 
June  25,  2003.  The  standards  of  this 
TSO  apply  to  equipment  intended  to 
provide  graphical  depiction  of 
navigation  information  on  electronic 
moving  map  displays  for  use  as  an  aid 
to  other  approved  means  of  navigation. 
For  portable  devices,  this  TSO  may  be 
used  in  combination  with  Advisory 
Circular  (AC)  120-76A,  "Guidelines  for 
the  Certification,  Airworthiness,  and 
Operational  Approval  of  Electronic 
Flight  Bag  Computing  Devices,"  to 
obtain  a  TSO  authorization  or  letter  of 
design  approval  for  an  Electronic  Map 
Display  for  use  on  the  airport  surface. 

Hour  To  Obtain  Copies 

You  may  get  a  copy  of  the  proposed 
TSO  fi-om  the  internet  at:  http:// 
www.faa.gov/certification/aircraft/ 
TSOA.htm.  You  may  request  a  copy 
fi-om  Mr.  Brad  Miller.  See  the  section 
entitled  FOR  FURTHER  INFORMATION 
CONTACT  for  the  complete  address. 

Issued  in  Washington,  DC,  on  June  26 
2003. 

David  W.  Hempe,  »  ^ 

Manager,  Aircraft  Engineering  Division. 
Aircraft  Certification  Service. 
[FR  Doc.  03-16644  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  491&-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Environmental  Impact  Statement: 
Prince  George,  Sussex,  Surry, 
Southampton  and  Isle  of  Wight 
Counties,  and  the  City  of  Suffolic,  VA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  tlie  public  that  an 
environmental  impact  statement  (EIS) 
will  be  prepared  for  proposed  hi^way 
improvements  in  the  U.S.  Route  460 
corridor  fi-om  1-295  near  Petersburg  to 
the  City  of  Suffolk  in  Virginia. 
FOR  FURTHER  INFORMATION  CONTACfT: 
Kenneth  R.  Myers,  Planning  & 
Environmental  Program  Manager, 
Federal  Highway  Administration,  PO 
Box  10249,  Richmond,  Virginia  23240- 
0249.  Telephone:  (804)775-3353. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Virginia 
•     Department  of  Transportation  (VDOT), 
will  prepare  an  environmental  impact 
statement  on  the  proposed 
transportation  improvements  to  the 
Route  460  corridor  from  the  intersection 
of  Routes  460  and  1-295  in  Prince 
George  County  near  Petersburg  to  the 
interchange  of  Routes  460  and  58  along 
the  Suffolk  Bypass.  The  shidy  area  for 
the  proposed  corridor  improvements 
would  be  approximately  10  miles  in 
width  and  50  miles  in  length. 
Alternatives  imder  consideration 
include:  (1)  Taking  no  action  (no-build); 
(2)  transportation  system  management 
alternative,  which  would  provide,  to  the 
extent  possible,  safety  upgrades  to  the 
existing  alignment,  signalization 
improvements,  intersection 
improvements,  intelligent  transportation 
system  (ITS)  technologies,  and  access 
management  techniques;  (3)  a  mass 
transit  alternative  which,  to  the  extent 
feasible,  will  evaluate  commuter  rail, 
light  rail,  express  bus  and  bus  rapid 
transit  options  and,  (4)  alternative 
corridor  alignment  build  alternatives 
which  will  include  new  location 
freeway  alternatives,  and  one  alternative 
along  existing  460  witii  the  option  for 
bypasses  aroimd  several  towns  along  the 
route. 

The  FHWA  and  VDOT  are  seeking 
input  as  a  part  of  the  scoping  process  to 
assist  in  determining  and  clarifying 
issues  relative  to  this  project.  Letters 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  by  the 
VDOT  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  other  interested 
parties  as  pari  of  the  scoping  effort. 
Scoping  meetings  are  being  planned  and 
will  be  announced  by  VDOT  when 
schedules  have  been  confirmed.  Early 
coordination  with  State  and  Federal 
permit  and  resource  agencies  has  been 
initiated  and  will  continue  through  the 
development  of  the  EIS.  The  Corps  of 
Engineers,  the  Environmental  Protection 
Agency  and  die  Fish  and  Wildlife 
Service  are  being  requested  to  be 
cooperating  agencies.  At  least  one 


location  public  hearing  will  be  held  for 
which  public  notice  will  be  given  of  the 
time  and  place.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing. 

To  ensiu«  that  the  ftdl  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fitjm  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  die  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intei^ovemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  June  26.  2003. 
Kenneth  R.  Myers, 

Planning  S-  Environmental  Program  Manager 
(FR  Doc.  03-16695  Filed  7-1-03;  8:45  ami 

BILUNG  CODE  4910-22-«> 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Ex  Parte  No.  552  (Sub-No.  7)] 

Railroad  Revenue  Adequacy— 2002 
Determination 

AGENCY:  Surface  Transportation  Board. 
DOT. 

ACTION:  Notice  of  decision. 


SUMMARY:  On  July  2,  2003,  the  Board 
served  a  decision  aimovmcing  the  2002 
revenue  adequacy  determinations  for 
the  Nation's  Class  I  raifroads.  No  carrier 
is  found  to  be  revenue  adequate. 
EFFECTIVE  DATE:  This  decision  is 
effective  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  J.  BUstein,  (202)  565-1529. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
fiiformation  Relay  Service  (FIRS)  at  1- 
800-877-8339.) 

SUPPLEMENTARY  INFORMATION:  The  Board 
is  required  to  make  an  annual 
determination  of  railroad  revenue 
adequacy.  A  raifroad  is  considered 
revenue  adequate  under  49  U.S.C. 
10704(a)  if  it  achieves  a  rate  of  return  on 
net  investment  equal  to  at  least  the 
current  cost  of  capital  for  the  railroad 
industry  for  2002,  determined  to  be 
9.8%  in  Railroad  Cost  of  Capital— 2002 . 
STB  Ex  Parte  No.  558  (Sub-No.  6)<STB 
served  June  19,  2003).  This  revenue 
adequacy  standard  was  applied  to  each 
Class  I  railroad,  and  no  carrier  was 
found  to  be  revenue  adequate  for  2002. 
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Additional  information  is  contained 
in  the  Board's  formal  decision.  To 
purchase  a  copy  of  the  full  decision, 
write  to,  call,  or  pick  up  in  person  from: 
Da-To-Da  Legal,  Room  405,  1925  K 
Street,  NW..  Washington,  DC  20423. 
Telephone:  202-293-7776.  (Assistance 
for  the  hearing  impaired  is  available 
Uut)ugh  FIRS  at  1-800-877-8339.)  The 
decision  is  also  available  on  the  Board's 
Internet  site  at  MTviv.sft.dot.gov. 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  603(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  the  action  is  merely  to 
update  the  annual  railroad  industry 
revenue  adequacy  finding.  No  new 
reporting  or  other  regulatory 
requirements  are  imposed,  directly  or 
indirectly,  on  small  entities. 

Decided:  June  20.  2003> 

By  the  Board,  Chairman  Nober. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-16589  Filed  7-1-03;  8:45  am] 
BILUNG  CODE  491S-00-{> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-33  (Sub-No.  207X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption-in  Lancaster 
County,  NE 

On  Jime  12,  2003,  Union  Pacific 
Railroad  Company  (UP),  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  imder  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  a  rail  line 
known  as  the  Jamaica  Industrial  Lead, 
formerly  called  the  Lincoln  Subdivision, 
from  the  Burlington  Northern  and  Santa 
Fe  Railway  Company  connection  at 
milepost  56.43  to  the  end  of  the  line  at 
milepost  57.00  in  Lincoln,  NE,  a 
distance  of  0.57  miles  in  Lancaster 
County,  NE.  The  line  traverses  United 
States  Postal  Service  zip  codes  68508 
and  68528. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  UP's  possession  will 
be  made  available  prompdy  to  those 
requesting  it. 


The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  tlfis  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuaht  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September 
30,  2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  afrer 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  July  22,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-33 
(Sub-No.  207X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001:  and  (2)  Mack  H.  Shumate,  Jr.,  101 
North  Wacker  Drive,  Room  1920, 
Chicago,  IL  60606.  Replies  to  the 
petition  are  due  on  or  before  July  22, 
2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  and 
discontinuance  regulations  at  49  CFR 
part  1152.  Questions  concerning 
environmental  issues  may  be  directed  to 
the  Board's  Section  of  Environmental 
Analysis  (SEA)  at  (202)  565-1552. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.) 

An  environmental  assessment  (EA)  (or 
an  environmental  impact  statement 
(EIS).  if  necessary),  prepared  by  SEA, 
will  be  served  upon  all  parties  of  record 
and  upon  any  agencies  or  other  persons 
who  commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  after  the  filing  of  the  petition. 
The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 


Board  decisions  and  notices  6ure 
available  on  our  Web  site  at 
ivww.sf6.dof.gov. 

Decided:  June  23,  2003. 
By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  I^roceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-16309  Filed  7-1-03;  8:45  am] 

BILUNG  COOE  4915-00-i> 


DEPARTMENT  OF  THE  TREASURY 

Financial  Management  Service 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  Request  for 
Comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently,  the  Financial 
Management  Service  (FMS)  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  an  Electronic 
Funds  Transfer  (EFT)  Survey  of  Federal 
Benefit  Recipients.  The  Federal  Reserve 
Bank  (FRB)  of  St.  Louis,  on  behalf  of 
FMS/Treasury,  is  conducting  this  EFT 
Survey  in  support  of  FMS'  on-going 
initiatives  to  increase  the  use  of  EFT  for 
Federal  payments.  The  FRB  of  St.  Louis 
and  its  contractor,  Wirthlin  Worldwide, 
will  conduct  this  study  of  Social 
Security  Title  II  and  Supplemental 
Security  Income  (SSI)  benefit  payment 
recipients  to  identify  barriers  to 
sigiiificant  increases  in  EFT  for  benefit 
payments. 

DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  the  U.S.  Department  of  the  Treasury, 
Financial  Management  Service,  Michael 
Dressier,  401  14th  St.,  SW.,  Room  426B, 
Washington,  DC  20227,  (202)  874-7082; 
e-mail  address:  eftsurvey@fms.treas.  gov 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  tot  the  U.S. 
Department  of  the  Treasury,  Financial 
Management  Service,  Eleanor  Kelly,  401 
14th  St.,  SW.,  Room  314,  Washington, 
DC  20227,  (202)  874-6838,  e-mail 
address:  eIeanor.keUy@fms.treas.gov 
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SUPPLEMENTARY  INFORMATION:  Title: 
Electronic  Funds  Transfer  (EFT)  Study 
of  Federal  Benefit  Recipients. 

Regulation  Project  Number:  Public 
Law  104-134,  Debt  Collection 
Improvement  Act  of  1996. 

Current  Actions:  The  legislative 
language  accompanying  Public  Law 
104-134,  The  Debt  Collection 
Improvement  Act  of  1996,  direct  the 
disbursing  official  (the  Secretary  of  the 
Treasury)  "to  study  the  characteristics 
of  those  who  currently  do  not  have 
Direct  Deposit  and  determine  how  best 
to  increase  usage  among  all  groups." 
142  Cong.  Rec.  H4091  (daily  ed.  April 
25, 1996).  The  Federal  Reserve  Bank 
(FRB)  of  St.  Louis  and  its  contractor, 
Wirthlin  Worldwide  Communications, 
on  behalf  of  FMS/Treasury,  plan  to 
conduct  five  phases  of  a  study  that 
includes:  (1)  A  mail  survey  with  Federal 
benefit  check  recipients,  and  (2)  a 
follow-up  postcard  survey  to  the  non- 
respondent  mail  survey  recipients;  (3)  a 
telephone  survey  with  Federal  benefit 
recipients  who  use  Direct  Deposit;  (4)  an 
incidence  screen  (postcard)  survey  of 
unbanked  Federal  benefit  recipients; 
and,  (5)  i  pilot  survey  in  one  location 
of  indigent  benefit  check  recipients.  The 
mail  survey  phase  of  the  study  will 
provide  quantitative  research 
information  fi-om  approximately  2.000 
Federal  benefit  check  recipients.  The 
telephone  siu^^ey  phase  of  the  study  will 
provide  research  information  fi-om 
approximately  200  Federal  benefit 
recipients  who  use  Direct  Deposit.  The 


postcard  survey  will  provide  research 
information  fi-om  approximately  200 
imbanked  benefit  check  recipients  and 
the  pilot  survey  will  provide  research 
information  fi-om  approximately  15 
indigent  benefit  check  recipients.  FMS, 
the  FRB  of  St.  Louis  and  its  contractor 
estimated  that  the  mail  survey  questions 
will  take  approximately  30  minutes  for 
response;  the  follow-up  non-response 
postcard  survey  will  take  approximately 
10  minutes  for  response;  the  telephone 
survey  questions  will  be  asked  in 
approximately  a  25-minute  telephone 
call  with  each  respondent;  the 
unbanked  postcard  survey  will  take 
approximately  5  minutes  for  response; 
and,  the  pilot  survey  of  indigent  benefit 
check  recipients  will  take 
approximately  60  minutes  for  each 
respondent.  The  results  of  the  study  will 
be  used  to  develop  a  marketing  and 
communications  plan  that  will  serve  as 
the  basis  for  a  nationwide  multi-media 
EFT  campaign.  The  results  of  the  study 
also  will  provide  information  that  will 
guide  the  development  of  potential  new 
electi-onic  payment  mechanisms  and 
possible  modifications  to  existing  EFT 
products,  including  Direct  Deposit  and 
the  Electronic  Transfer  Account  (ETA). 
Twe  of  Review:  New. 
Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2,000  mail  survey,  100  non-respondent 
survey,  200  telephone  survey,  200 
imbanked  postcard  siu-vey,  15  indigent 
survey  (mail  survey  tool),  2,515  total 
respondents 


Estimated  Time  Per  Respondent:  30 
minutes— mail  survey,  10  minutes — 
non-respondent  survey,  23  minutes — 
telephone  survey,  5  minutes— unbanked 
postcard  survey,  60  minutes— indigent 
survey 

Estimated  Total  Annual  Burden: 
1,137  hours. 

Request  for  Ckimments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the  - 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  26,  2003. 
Bettsy  H.  Lane, 

Assistant  Commissioner,  Federal  Finance. 
(FR  Doc.  03-16650  Filed  7-1-03;  8:45  amj 
BILUNG  CODE  4810-35-M 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  WildlHe  Service 
50  CFR  Part  17 

RIN  1018-AH02 

Endangered  and  Threatened  WlkJIife 
and  Plants;  Final  Designation  and 
Nondesignation  of  Critical  Habitat  for 
46  Plant  Species  From  the  Island  of 
Hawaii,  HI 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  41  of  58  listed  plant 
species  known  historically  from  the 
island  of  Hawaii.  A  total  of 
approximately  84.200  hectares  (208,063 
acres)  of  land  on  the  island  of  Hawaii 
fall  within  the  boundaries  of  the  99 
critical  habitat  units  designated  for 
these  41  species.  This  critical  habitat 
designation  requires  the  Service  to 
consult  under  section  7  of  the  Act  with 
regard  to  actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4  of  the  Act  requires  us  to  consider 
economic  and  other  relevant  impacts 
when  specifying  any  particular  area  as 
critical  habitat.  This  rule  also 
determines  that  designating  critical 
habitat  would'not  be  prudent  for  foxu- 
species,  Cyanea  copelandii  ssp. 
copelandii,  Ochrosia  kilaueaensis, 
Pritcbardia  affinis,  and  Pritchardia 
scbattaueri.  We  solicited  data  and 
comments  from  the  public  on  all  aspects 
of  the  proposed  rule,  including  data  on 
economic  and  other  impacts  of  the 
designation. 

DATES:  This  rule  becomes  effective  on 
August  1.2003. 

ADDRESSES:  Comments  and  materials 
received,  as  well  as  supporting 
dociunentation,  used  in  the  preparation 
of  this  final  rule  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
Room  3-122,  P.O.  Box  50088,  Honolulu, 
HI  96850-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office  at  the  above  address 
(telephone  808/541-3441;  facsimile 
808/541-3470). 

SUPPLEMENTARY  INFORMATION: 


Designation  of  Critical  Habitat  Provides 
Little  Additional  Protection  to  Species 

In  30  years  of  implementing  the  ESA, 
the  Service  has  found  that  the 
designation  of  statutory  critical  habitat 
provides  little  additional  protection  to 
most  listed  species,  while  consuming 
significant  amounts  of  available 
conservation  resources.  The  Service's 
present  system  for  designating  critical 
habitat  has  evolved  since  its  original 
statutory  prescription  into  a  process  that 
provides  little  real  conservation  benefit, 
is  driven  by  litigation  and  the  courts 
rather  than  biology,  limits  our  ability  to 
fully  evaluate  the  science  involved, 
consumes  enormous  agency  resources, 
and  imposes  huge  social  and  economic 
costs.  The  Service  beliex'es  that 
additioned  agency  discretion  would 
allow  our  focus  to  retiun  to  those 
actions  that  provide  the  greatest  benefit 
to  the  species  most  in  need  of 
protection. 

Role  of  Critical  Habitat  in  Actual 
Practice  of  Administering  and 
Implementing  the  Act 

While  attention  to  and  protection  of 
habitat  is  paramount  to  successful 
conservation  actions,  we  have 
consistently  found  that,  in  most 
circiunstances,  the  designation  of 
critical  habitat  is  of  little  additional 
value  for  most  listed  species,  yet  it 
consumes  large  amounts  of  conservation 
resoiuces.  [Sidle  (1987)  stated,  "Because 
the  ESA  can  protect  species  with  and 
without  critical  habitat  designation, 
critical  habitat  designation  may  be 
redundant  to  the  other  consultation 
requirements  of  section  7." 

Currently,  only  306  species  or  25%  of 
the  1.211  listed  species  in  the  U.S. 
under  the  jiu-isdiction  of  the  Service 
have  designated  critical  habitat.  We 
address  the  habitat  needs  of  all  1.211 
listed  species  through  conservation 
mechanisms  such  as  listing,  section  7 
consultations,  the  Section  4  recovery 
planning  process,  the  Section  9 
protective  prohibitions  of  imauthorized 
take.  Section  6  funding  to  the  States, 
and  the  Section  10  incidental  take 
permit  process.  The  Service  believes 
that  it  is  these  measures  that  may  make 
the  difference  between  extinction  and 
survival  for  many  species. 

Procedural  and  Resource  Difficulties  in 
Designating  Critical  Habitat 

We  have  been  inundated  with 
lawsuits  for  our  failiue  to  designate 
critical  habitat,  and  we  face  a  growing 
number  of  lawsuits  challenging  critical 
habitat  determinations  once  they  are 
made.  These  lawsuits  have  subjected  the 
Service  to  an  ever-increasing  series  of 


coujt  orders  and  court-approved 
settlement  agreements,  compliance  with 
which  now  consumes  nearly  the  entire 
listing  program  budget.  This  leaves  the 
Service  with  little  ability  to  prioritize  its 
activities  to  direct  scarce  listing 
resources  to  the  listing  program  actions 
with  the  most  biologically  urgent 
species  conservation  needs. 

The  consequence  of  the  critical 
habitat  litigation  activity  is  that  limited 
listing  funds  are  used  to  defend  active 
lawsuits,  to  respond  to  Notices  of  Intent 
(NOIs)  to  sue  relative  to  critical  habitat, 
and  to  comply  with  the  growing  number 
of  adverse  court  orders.  As  a  result, 
listing  petition  responses,  the  Service's 
own  proposals  to  list  critically 
imperiled  species,  and  final  listing 
determinations  on  existing  proposals  are 
all  significantly  delayed. 

The  accelerated  schedules  of  court 
ordered  designations  have  left  the 
Service  with  almost  no  ability  to 
provide  for  adequate  public 
participation  or  to  ensure  a  defect-fr«e 
rulemaking  process  before  making 
decisions  on  listing  and  critical  habitat 
proposals  due  to  the  risks  associated 
with  noncompliance  with  judicially- 
imposed  deadlines.  This  in  turn  fosters 
a  second  round  of  litigation  in  which 
those  who  fear  adverse  impacts  from 
critical  habitat  designations  challenge 
those  designations.  The  cycle  of 
litigation  appears  endless,  is  very 
expensive,  and  in  the  final  analysis 
provides  relatively  little  additional 
protection  to  listed  species. 

The  costs  resulting  from  the 
designation  include  legal  costs,  the  cost 
of  preparation  and  publication  of  the 
designation,  the  analysis  of  the 
economic  effects  and  the  cost  of 
requesting  and  responding  to  public 
comment,  and  in  some  cases  the  costs 
of  compliance  with  NEPA.  all  are  part 
of  the  cost  of  critical  habitat 
designation.  None  of  these  costs  result 
in  any  benefit  to  the  species  that  is  not 
already  afforded  by  the  protections  of 
the  Act  enmnerated  earlier,  and  they 
directly  reduce  the  funds  available  for 
direct  and  tangible  conservation  actions. 
Sidle.  J.G.  1987.  Critical  Habitat 
Designation:  Is  it  Prudent? 
Environmental  Management ■11(4):429- 
437. 

Background 

In  the  List  of  Endangered  and 
Threatened  Plants  (50  CFR  17.12(h)), 
there  are  58  plant  species  that,  at  the 
time  of  listing,  were  reported  from  the 
island  of  Hawaii. 

Twenty-seven  of  these  species  are 
endemic  to  the  island  of  Hawaii,  while 
31  species  are  reported  from  the  island    ^ 
of  Hawaii  and  one  or  more  other 
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Hawaiian  islands.  Each  of  these  species 
is  described  in  more  detail  below  in  the 
section  named,  "Discussion  of  Plant 
Taxa."  Although  we  considered 
designating  critical  habitat  on  the  island 
of  Hawaii  for  each  of  the  58  plant 
species,  for  reasons  described  below,  the 
final  designation  includes  critical 
habitat  for  41  of  58  plant  species. 
Species  that  also  occur  on  other 
Hawaiian  islands  may  have  critical 
habitat  designated  on  those  other 
islands  in  previous  rulemakings. 

The  Island  of  Hawaii 

This  largest  island  of  the  Hawaiian 
archipelago  comprises  10,458  square 
kilometers  (sq  km)  {4.038  sq  miles  (mi)) 
or  two-thirds  of  the  land  area  of  the 


State  of  Hawaii,  giving  rise  to  its 
common  name,  the  "Big  Island."  We 
provided  a  detailed  physical  description 
for  the  island  of  Hawaii  in  the  proposed 
critical  habitat  designation  (67  FR 
36970). 

Species  Endemic  to  Hawaii 

These  species  and  their  distribution 
by  island  are  identified  in  Table  1  in  the 
Federal  Register  notice  proposing  this 
critical  habitat  designation  (67  FR 
36969).  However,  it  is  important  to  note 
that  in  this  final  rule  we  are  using  the 
word  "occurrence"  rather  than 
"population"  in  most  cases.  This  was 
done  to  avoid  confusion  regarding  the 
niunber  of  location  occurrences  for  each 
species,  which  do  not  necessarily 


represent  viable  populations,  and  the 
number  of  recovery  populations  (e.g.,  8 
to  10  with  100,  300,  or  500  reproducing 
individuals).  For  those  species  where 
we  have  substantial  new  or  corrected 
information,  including  revisions  to  the 
nxmiber  occurrence,  we  list  that 
information  below  by  sjsecies.  For  all 
other  species  and  additional  species 
specific  background  information  on  the 
species  listed  below  please  refer  to  the 
proposed  rule  (May  28,  2002,  67  FR 
36968). 

A  summafy  of  occurrences  and 
landownership  for  the  58  plant  species 
on  the  island  of  Hawaii  appears  given  in 
Table  1. 


TABLE  1.-SUMMARY  OF  EXISTING  OCCURRENCES  ^  THE  ISLAND  OF  HAWAII  AND  OF  UNDOWNERSH.P  FOR  58  SPECIES 

Reported  From  THE  ISLAND  OF  Hawaii  ^orcuits 


Species 


Achynanthes  mutica 

Adenophorus  periens  

Argyroxlphlum  kauense 

Asplenium  fragile  var.  insulate 

Bonamia  menziesii 

Cenchrus  agrimonioides 

Clermontia  drepanomorpha 

Clermontia  lindseyana 

Clermontia  peleana 

Clermontia  pyrularia  

Colubrina  oppositifolia 

Cyanea  copelandii  ssp.  copelandii . 

Ctenitis  squamigera 

Cyanea  hamatiflora  ssp.  carlsonii ... 

Cyanea  platyphylla 

Cyanea  shipmanii 

Cyanea  stictophylla !."."!....."! 

Cyrtandra  giffardii 

CyrtarKira  tintinnabula 

Delissea  undulata .." 

Diellia  erecta 

Flueggea  neowawraea 

Gouania  vitifolia 

Hedyotis  cookiana 

Hedyotis  coriacea 

Hibiscadelphus  giffardianus  

Hibiscadelphus  hualalalensis 

Hibiscus  brackenridgei 

Ischaemum  byrone 

Isodendhon  hosakae 

Isodendrion  pyrifolium 

Mariscus  fauriei 

Mariscus  pennatiformis  

Melicope  zahlbruckneri 

Neraudia  ovata 

Nothocestrum  breviflorum 

Ochrosia  kilaueaensis  

Phlegmariurus  mannii 

Phyllostegia  parviflora 

Phylloslegia  racemosa 

Phyllostegia  velutina 

Phyllostegia  warshaueri 

Plantago  hawaiensis  

Plantago  princeps 

Pleomele  hawaiiensis : 

Portulaca  sclerocarpa 

Pritchardia  affinis 


Number  of 

cunwit 
occurrences 


1  .. 
4  .. 
4  .. 
36 

2  .. 
0  .. 
2  .. 
15 
0  ... 
2  ... 


Landownership/jurisdlction 


Federal 


X' 
XI 

X12 


X3 


State 


5 

0 

0 

4 

6 

3 .;. 

6 

8 

4 

2 

5 

12 

4  

0  

41  

1  (planted) 

2  (planted) 

4  

6 

3 

1  

2  

0 

3  

9 

66 

0 

0 

0  .....: 

6  

8 

7 

6  

0 

22 

24 

unknown 


X3 


X3 


X 
X 
X 


X 
X 


Private 


X 
X 
X 
X 
X 


X2 

X' 


X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 


X' 


X' 

X12 
X13 


X13 
X3 


X 
X 
X 


X 
X 


X 
X 
X 


X' 

X'2 


X 
X 
X 


X 
X 
X 
X 


X 
X 


X 
X 


X 
X 
X 


X 
X 
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Table  1.— Summary  of  Existing  Occurrences  on  the  Island  of  Hawaii  and  of  Landownership  for  58  Species 

Reported  From  the  Island  of  Hawaii— Continued 


Species 


Number  of 

current 
occurrences 

Landownership/jurisdiction 

Federal 

state 

Private 

3  

X 

31  

X^ 

X12 

X2 
X2 
X12 

X2 

X 
X 
X 

5 

156 

69  

X 

1  

30 

8  ^.... 

X 

1  

X 

14  

X 
X 

186  

X2 

Pritchardia  schattaueri 

Sesbania  tomentosa 

Sicyos  alba ., .' 

Silene  hawaiiensis 

Silene  lanceolata 

Solanum  incompletum , 

Spermolepis  hawaiiensis 

Tetramolopium  arenarium  

Vigna  o-wahuensis 

Zanthoxylum  dipetalum  var.  tomentosum  .... 
Zanthoxylum  hawaiiense 

^  Hawaii  Volcanoes  National  Park. 
.   2PTA. 

3  Hakalau  Forest  National  Wildlife  Refuge. 
*  Government  Services  Administration 


Previous  Federal  Action 

On  May  28,  2002,  we  published  the 
court-ordered  proposed  critical  habitat 
designations  for  58  plant  species  from 
the  island  of  Hawaii  (67  FR  36968).  In 
that  proposed  rule  (beginning  on  page 


36990),  we  included  a  detailed 
summary  of  the  previous  Federal 
actions  completed  prior  to  publication 
of  the  proposal.  We  now  provide 
updated  information  on  the  actions  that 
we  have  completed  since  the  proposed 
critical  habitat  designation.  In  Table  2, 


we  list  the  final  critical  habitat 
designations  er  nondesignations 
previously  completed  for  46  of  the  58 
plant  species  from  the  island  of  Hawaii, 
some  of  which  also  occur  on  other 
islands. 


Table  2.— Summary  of  Critical  Habitat  Actions  for  58  Plant  Species  From  the  Island  of  Hawaii 


Species 


Final  critrcal  habitat 

Date(s) 

Federal  Register 

NA 

NA 

2/27/2003 

68  FR  9116 

3/19/2003 

68  FR  12982 

6/17/2003 

68  FR  35949 

NA 

NA 

5/14/2003 

68  FR  25934 

2/27/2003 

68  FR  9116 

5/14/2003 

68  FR  25934 

6/17/2003 

68  FR  35949 

5/14/2003 

68  FR  25934 

6/17/2003 

68  FR  35949 

NA 

NA 

5/14/2003 

68  FR  25934 

NA 

NA 

NA 

NA 

5/14/2003 

68  FR  25934 

6/17/2003 

68  FR  35949 

2/27/03 

68  FR  9116 

3/19/2003 

68  FR  12982 

5/14/2003 

68  FR  25934 

6/17/2003 

68  FR  35949 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

NA 

2/27/2003 

68  FR  9116 

2/27/2003 

68  FR  9116 

3/19/2003 

68  FR  12982 

5/14/2003 

68  FR  25934 

6/17/2003 

68  FR  35949 

2/27/2003 

68  FR  9116 

3/19/2003 

68  FR  12982 

5/14/2003 

68  FR  25934 

6/17/2003 

68  FR  35949 

Achyranthes  mutica 

Adenophorus  periens 

Argyroxiphium  kauense 

Asplenium  fragile  var.  insulare 

Bonamia  menzihsii 

Cenchrus  agrimonioides  

Clermontia  drepanomorpha  

Clermonlia  lindseyana ,. 

Clennontia  peleana 

Clermontia  pyrularia 

.  Colubrina  oppositifolia 

Ctenitis  squamigera  

Cyanea  copelandii  ssp.  copelandii 
Cyanea  hamatiflora  ssp.  carisonii . 

Cyanea  platyphylla 

Cyanea  shipmanii 

Cyanea  stictophylla 

Cyrtandra  giffardii 

Cyrtandra  tintinnabula 

Delissea  undulata 

Diellia  erecta  

Flueggea  neowawraea 
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Table  2.-Summary  of  Critical  Habitat  Actions  for  58  Punt  Species  From 


THE  Island  of  Hawaii— Continued 


Species 


Gouania  vitifoHa 


Hedyotis  cookiana 
Hedyotis  coriacea  . 


Hibiscadelphus  giffardianus  .. 
Hibiscadelphus  hualalaiensis 
Hibiscus  brackenridgei 


Ischaemum  byrone . 


Isodendrion  hdsakae  .. 
Isodendhon  pyrifolium 


Mariscus  fauriei 

Mariscus  pennatifonmis 


MeHcope  zahlbruckneri  .... 

Neraudia  ovata 

Nothocestrum  brevifionim 

Ochmsia  kilaueaensis 

Phlegmariurus  mannii  

PhyHostegia  parviflora 

Phyllostegia  racemosa 

Phyllostegia  velutina  , 

Phyllostegia  warshaueri  .... 

Plantago  hawaiensis 

Plantago  princeps 


Pleomele  hawaiiensis .. 
Portulaca  sclerocarpa  . 

Pritchardia  affinis 

Pritchardia  schattaueri 
Sesbania  tomentosa  ... 


Sicyos  alba 

Silene  hawaiiensis . 
Silene  lanceolata  ... 


Solanum  incompletum 

Spermolepis  hawaiiensis . 


Tetramolopium  arenarium 
Vigna  o'wahuensis 


Zanthoxylum  dipetalum  var.  tomentosum 
Zanthoxylum  hawaiiense 


Final  critical  habitat 


Date(s) 


5/14/2003 
6/17/2003 
2/27/2003 
5/14/2003 
6/17/2003 
NA 
NA 
3/19/2003 
5/14/2003 
6/17/2003 
2/27/2003 
3/19/2003 
5/14/2003 
NA 
3/19/2003 
5/14/2003 
6/17/2003 
3/19/2003 
2/27/2003 
5/14/2003 
5/22/2003 
6/17/2003 
NA 
NA 
NA 
NA 
5/14/2003 
6/17/2003 
NA 
NA 
NA 
NA 
2/27/2003 
3/19/2003 
5/14/2003 
6/17/2003 
NA 
1/09/2003 
NA 
NA 
2/27/2003 
3/19/2003 
5/14/2003 
6/17/2003 
NA 
NA 
2/27/2003 
3/19/2003 
6/17/2003 
NA 
2/27/2003 
3/19/2003 
5/14/2003 
6/17/2003 
NA 
5/14/2003 
6/17/2003 
NA 
2/27/2003 
3/19/2003 
5/14/2003 


Federal  Register 


68  FR  25934 

68  FR  35949 

68  FR  9116 

68  FR  25934 

68  FR  35949 

NA 

NA 

68  FR  12982 

68  FR  25934 

68  FR  35949 

68  FR  91 16 

68  FR  12982 

68  FR  25934 

NA 

68  FR  12982 

68  FR  25934 

68  FR  35949 

68  FR  12982 

68  FR  9116 

68  FR  25934 

68  FR  28054 

68  FR  35949 

NA 

NA 

NA 

NA 

68  FR  25934 

68  FR  35949 

NA 

NA 

NA 

NA 

68  FR  9116 

68  FR  12982 

68  FR  25934 

68  FR  35949 

NA 

68  FR  1220 

NA 

NA 

68  FR  9116 

68  FR  12982 

68  FR  25934 

68  FR  35949 

NA 

W< 

68  FR  91 16 

68  FR  12982 

68  FR  35949 

NA 

68  FR  9116 

68  FR  12982 

68  FR  25934 

68  FR  35949 

NA 

68  FR  25934 

68  FR  35949 

NA 

68  FR  9116 

68  FR  12982 

68  FR  25934 


For  many  of  the  58  plant  species  from 
the  island  of  Hawaii,  the  issue  of 
whether  critical  habitat  would  be 
prudent  was  discussed  in  previous 
proposals  and  incorporated  into  the 


May  28  proposal  (see  65  FR  79192;  65 
FR  83158;  67  FR  3939;  67  FR  15856;  67 
FR  9806;  67  FR  16492;  67  FK  36968;  67 
FR  37108).  We  also  proposed  that 
critical  habitat  was  not  prudent  for 


Cyanea  copelandii  ssp.  copelandii  and 
Ochmsia  kilaueaensis  because  it  would 
be  of  no  benefit  to  these  species.  In  the 
May  28  proposal,  we  proposed  that 
critical  habitat  was  not  prudent  for  two 


39628  Federal  Register/ Vol.  68,  No.  127 /Wednesday,  July  2,  2003 /Rules  and  Regulations 


species  of  the  native  palm,  Pritcbardia 
affinis  and  Pritchardia  schattaueri, 
because  it  would  increase  the  threat  of 
vandalism  or  collection  of  those  species 
on  the  island  of  Hawaii.  Critical  habitat 
was  not  proposed  for  seven  species 
(Cenchms  agrimonioides,  Ctenitis 
squamigera,  Hedyotis  cookiana, 
Mariscus  pennatiformis,  Phlegmariurus 
mannii,  Phyllostegia  parviflora,  and 
Plantago  princeps),  which  no  longer 
occur  on  the  island  of  Hawaii,  because 
we  were  unable  to  identify  any  habitat 
essential  to  their  conservation  on  the 
island.  Critical  habitat  for  47 
(Achyranthes  mutica,  Adenophorus 
periens,  Argyroxiphium  kauense, 
Asplenium  fragile  var.  insulare, 
Bonamia  menziesii,  Clermontia 
drepanomorpha,  Clermontia 
lindseyana,  Clermontia  peleana, 
Clermontia  pyrularia,  Colubrina 
oppositifolia,  Cyanea  hamatiflora  ssp. 
carlsonii,  Cyanea  platyphylla,  Cyanea 
shipmanii.  Cyanea  stictophylla, 
Cyrtandra  giffardii,  Cyrtandra 
tintinnabula,  Delissea  undulata,  Diellia 
erecta,  Flueggea  neowawraea,  Gouania 
vitifolia,  Hedyotis  coriacea, 
Hibiscadelphus  giffardianus, 
Hibiscadelphus  hualalaiensis,  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  hosakae,  Isodendrion 
pyrifolium,  Mariscus  fauriei,  Melicope 
zahlbruckneri,  Neraudia  ovata. 
Nothocestrum  breviflorum,  Phyllostegia 
racemosa,  Phyllostegia  velutina, 
Phyllostegia  warshaueri,  Plantago 
hawaiensis,  Pleomele  hawaiiensis. 
Portulaca  sclerocarpa,  Sesbania 
tomentosa,  Sicyos  alba,  Silene 
hawaiiensis,  Silene  lanceolata,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  Vigna  o- 
wahuensis,  Zanthoxylum  dipetalum  var. 
tomentosum,  and  Zanthoxylum 
hawaiiense)  of  58  plant  species  from  the 
island  of  Hawaii  was  proposed  on 
approximately  176,968  ha  (437,285  ac) 
of  land  on  the  island  of  Hawaii  (67  FR 
36968). 

The  publication  of  the  proposed  rule 
opened  a  60-day  public  comment 
period,  which  closed  on  July  29,  2002. 
On  July  11,  2002,  we  submitted  joint 
stipulations  to  the  U.S.  District  Court 
with  Earthjustice  requesting  extension 
of  the  court  orders  for  the  final  rules  to 
designate  critical  habitat  for  plants  from 
Lanai  (December  30,  2002],  Kauai  and 
Niihau  (January  31,  2003),  Molokai 
(February  28,  2003),  Maui  and 
Kahoolawe  (April  18,  2003),  Oahu 
(April  30,  2003),  the  Northwestern 
Hawaiian  Islands  (April  30,  2003),  and 
the  island  of  Hawaii  (May  30,  2003), 
citing  the  need  conduct  additional 
review  of  the  proposals,  address 


comments  received  during  the  public 
conunent  periods,  and  to  conduct  a 
series  of  public  workshops  on  the 
proposals.  The  joint  stipulations  were 
approved  and  ordered  by  the  court  on 
July  12,  2002.  On  August  26,  2002,  we 
published  a  notice  (67  FR  54766) 
reopening  the  public  comment  period 
imtil  September  30,  2002,  on  the 
proposal  to  designate  cr}tical  habitat  for 
plants  from  the  island  of  Hawaii.  On 
September  24,  2002,  we  published  a 
notice  (67  FR  59811)  announcing  the 
reopening  of  the  conunent  period  until 
November  30,  2002,  and  a  notice  of  a 
public  hearing.  On  October  8,  2002,  we 
held  a  public  information  meeting  at  the 
Hilo  State  Office  Building,  Hilo,  Hawaii. 
On  October  9,  2002,  we  held  a  public 
information  meeting  at  Waimea  Civic 
Center,  Waimea,  Hawaii.  On  October  29, 
2002,  we  held  a  public  hearing  at  King 
Kamehameha  Hotel,  Kailua-Kona, 
Hawaii.  On  October  30,  2002,  we  held 
a  public  hearing  at  Hawaii  Naniloa 
Resort,  Hilo,  Hawaii.  On  December  18, 
2002,  we  published  a  notice  (67  FR 
77464)  annoimcing  the  availability  of 
the  draft  economic  analysis  on  the 
proposed  critical  habitat  and  reopening 
the  comment  period  until  January  17, 
2003. 

In  the  final  nlle  for  Lanai  plants  (68 
FR  1220),  we  found  that  critical  habitat 
was  prudent  for  the  following  16  multi- 
island  species  that  also  occur  on  the 
island  of  Hawaii:  Adenophorus  periens, 
Bonamia  menziesii,  Cenchrus 
agrimonioides,  Ctenitis  squamigera, 
Diellia  erecta,  Hedyotis  cookiana. 
Hibiscus  bmckenridgei,  Isodendrion 
pyrifolium,  Mariscus  fauriei,  Portulaca 
sclerocarpa,  Sesbania  tomentosa,  Silene 
lanceolata,  Solanum  incompletum, 
Spermolepis  hawaiiensis,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense.  In  the  final  rule  for  Kauai 
and  Niihau  plants  (68  FR  9116),  we 
found  that  critical  habitat  was  prudent 
for  the  following  seven  multi-island 
species  that  are  also  found  on  the  island 
of  Hawaii:  Achyranthes  mutica,  Delissea 
undulata,  Flueggea  neowawraea, 
Ischaemum  byrone,  Mariscus 
pennatiformis,  Phlegmariurus  mannii, 
and  Plantago  princeps.  In  the  final  rule 
for  Maui  and  Kahoolawe  plants  (68  FR 
25934),  we  found  that  critical  habitat 
was  prudent  for  the  following  eight 
multi-island  species  that  also  occur  on 
the  island  of  Hawaii:  Asplenium  fragile 
var.  insulare,  Clermontia  lindseyana, 
Clermontia  peleana,  Colubrina 
oppositifolia,  Gouania  vitifolia, 
Hedyotis  coriacea,  Phyllostegia 
parviflora,  and  Tetramolopium 
arenarium. 


Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  published  on 
May  28,  2002  (67  FR  36968),  we 
requested  that  all  interested  parties 
submit  written  comments  on  the 
proposal.  We  also  contacted  all 
appropriate  Federal,  State,  and  local 
agencies,  scientific  organizations,  and 
other  interested  parties  and  invited 
them  to  comment.  Two  requests  for 
public  hearings  were  received.  We 
announced  the  date,  time,  and  locations 
of  the  public  hearings  in  letters  to  all 
interested  parties,  appropriate  State  and 
Federal  agencies,  county  governments, 
and  elected  officials,  and  in  notices 
published  in  the  Federal  Register  (67 
FR  59811)  on  September  24,  2002,  and 
in  the  Honolulu  Star-Bulletin  on 
October  11,  2002.  Transcripts  of  the 
hearings  held  in  Kailua-Kona  and  Hilo 
on  October  29  and  30,  2002, 
respectively,  are  available  for  inspection 
(see  ADDRESSES  section). 

We  received  a  total  of  29  oral  and  672 
written  comments  diuing  the  three 
comment  periods  on  the  proposal 
published  on  May  28,  2002  (67  FR 
36968),  and  the  draft  economic  analysis, 
including  the  public  information 
meetings  and  the  public  hearings  held 
on  October  29  and  October  30,  2002. 
These  included  responses  ft-om  12  State 
offices,  the  Department  of  Defense  (7 
responses),  and  10  designated  peer 
reviewers.  Approximately  586  of  these 
written  comments  were  identical  letters 
submitted  as  part  of  a  mailing  campaign 
in  support  of  the  proposed  critical 
habitat  designations.  Of  the  86  parties 
who  did  not  respond  as  part  of  the 
mailing  campaign,  21  supported  the 
proposed  designation,  78  were  opposed, 
and  16  provided  information  or 
expressed  neither  opposition  nor 
support  for  the  proposed  designation. 

We  reviewed  all  comments  received 
for  substantive  issues  and  new 
information  regarding  critical  habitat  for 
Achyranthes  mutica,  Adenophorus 
periens,  Argyroxiphium  kauense, 
Asplenium  fragile  var.  insulare, 
Bonamia  menziesii,  Clermontia 
drepanomorpha,  Clermontia 
lindseyana,  Clermontia  peleana, 
Clermontia  pyrularia,  Colubrina 
oppositifolia,  Cyanea  hamatiflora  ssp. 
carlsonii,  Cyanea  platyphylla,  Cyanea 
shipmanii,  Cyanea  stictophylla, 
Cyrtandra  giffardii,  Cyrtandra 
tintinnabula,  Delissea  undulata,  Diellia 
erecta,  Flueggea  neowawraea,  Gouania 
vitifolia,  Hedyotis  coriacea, 
Hibiscadelphus  giffardianus, 
Hibiscadelphus  hualalaiensis.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  hosakae,  Isodendrion 
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pyrifolium,  Mariscus  fauriei,  Melicope 
zahlbruckneri,  Nemudia  ovata, 
Nothocestrum  breviflomm,  Phyllostegia 
racemosa,  Phyllostegia  velutina. 
Phylloste^a  warshaueri.  Plantago 
hawaiensis,  Pleomele  hawaiiensis, 
Portulaca  sclerocarpa.  Sesbania 
tomentosa,  Sicyos  alba.  Silene 
hawaiiensis,  Silene  lanceolata,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
Tetramoropium  arenarium.  Vigna  o- 
wahuensis,  Zanthoxylum  dipetalum  var. 
tomentosum,  and  Zanthoxylum 
hawaiiense.  Similar  comments  were 
grouped  into  general  issues  and  are 
addressed  in  the  following  summary. 


Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  solicited  independent 
opinions  from  23  knowledgeable 
individuals  ("peer  reviewers")  with 
expertise  in  one  or  several  fields, 
including  familiarity  with  the  species, 
familiarity  with  the  geographic  region 
that  the  species  occurs  in,  and 
familiarity  with  the  principles  of 
conservation  biology.  We  received 
comments  from  10  of  these  reviewers. 
All  generally  supported  our 
methodology  and  conclusions.  Four  of 
the  peer  reviewers  supported  the 
designation  of  critical  habitat  on  the 
island  of  Hawaii  and  the  other  six 
neither  specifically  supported  or 
opposed  the  designation.  Comments 
received  from  the  peer  reviewers  are 
summarized  in  the  following  section 
and  were  considered  in  developing  this 
final  rule. 

Issue  1:  Biological  Justification  and 
Methodology 

(1)  Comment:  A  peer  reviewer 
commented  on  the  configuration  of  the 
imits,  stating  that  with  irregular 
boundaries,  the  units  will  be  difficult  to 
identify  on  the  ground  and  diat  such 
bouridaries  will  complicate  management 
and  increase  the  risk  of  fragmentaUon 
arid  edge  effects  on  plant  populations 
within  the  units.  The  reviewer  also 
noted  that  proposed  units  do  not  appear 
to  be  representative  of  known 
geographic  and  elevation  ranges  for 
species  and  that  unit  boundaries  appear 
to  encompass  the  minimum  area  needed 
to  capture  known  site  localities,  which 
may  not  provide  the  full  spectrum  of 
habitat  conditions  necessary  for  long- 
term  survival  and  recovery. 

Our  Response:  The  irregular 
boimdaries  are  a  result  of  attempting  to 
map  the  primary  constituent  elements 
for  each  species  and  of  the  overlapping 
effect  of  multiple  species'  critical 
habitat.  Universal  Transverse  Mercator 
coordinates  are  given  to  help  locate 


these  properties  on  the  ground.  We 
concur  with  Uie  peer  reviewer  on  the 
importance  of  protecting  the  ecosystems 
on  which  these  species  depend,  as 
stated  in  the  purpose  of  the  Act  (section 
2Cb)),  and  of  conserving  areas  large 
enough  to  maintain  and  expand 
populations.  We  considered  the 
importance  of  this,  as  well  as  the 
location  of  primary  constituent 
elements,  when  delineating  the 
boundaries  of  critical  habitat  for  these 
final  designations.  While  we 
acknowledge  the  potential  negative 
impacts  of  edge  effects  on  small  habitat 
fragments,  we  only  included  areas  that 
provide  the  biological  and  other 
processes  that  are  essential  for  the 
conservation  of  the  species. 

(2)  Comment:  We  received  several 
comments  regarding  the  incorporation 
of  unoccupied  habitat  with  critical 
habitat.  A  peer  reviewer  commented  on 
the  incorporation  of  unoccupied  habitat 
to  allow  for  the  recovery  of  species  that 
have  been  reduced  to  eji  unsustainable 
number  of  populations  and  said  that  it 
is  unclear  whether  sufficient  habitat  is 
protected  to  provide  the  minimum 
populations  needed  for  recovery. 
Another  commenter  raised  die  issue  that 
more  acreage  of  unoccupied  habitat  than 
occupied  habitat  was  being  proposed  as 
critical  habitat.  This  commenter  felt  that 
critical  habitat  should  encompass  the 
best  populations  of  each  species  unless 
this  is  entirely  impractical.  One  peer 
reviewer  stated  that  the  Service  relied 
too  heavily  on  currently  occupied 
habitat  and  did  not  address  potential 
habitat  that  currentiy  lacks  rare  species. 
Our  Response:  The  recovery  plans  for 
these  species  identify  the  need  to 
expand  existing  populations  and  re- 
establish wild  populations  within  the 
historical  range  of  each  species.  Due  to 
the  extremely  limited  extant  range  of 
many  of  diese  species,  designation  of 
only  occupied  areas  would  not  allow  us 
to  achieve  the  recovery  goals  developed 
for  the  species.  Occupied  areas,  as  well 
as  similar  contiguous  or  nearby  habitat 
that  occurs  within  the  designated  units 
of  critical  habitat  that  may  be  occupied 
in  the  future,  provide  Uie  essential  life 
cycle  needs  of  the  species  and  provide 
some  or  all  of  the  habitat  components 
essential-for  the  conservation  (i.e.. 
primary  constituent  elements)  of  diese 
species. 

The  protection  of  additional 
unoccupied  critical  habitat  is  essential 
to  ensure  the  recovery  of  these  species 
through  reintroduction.  Although 
propagation  and  reintroduction  are 
difficidt  for  some  species,  both  are 
vitally  important  to  their  recovery. 
Many  recovery  plans  therefore  include 
research  into  best  methods  of 


propagation  and  reintroduction  as 
important  tasks  prior  to  attempting 
reintroduction.  Areas  of  unoccupied 
habitat  are  essential  to  the  conservation 
of  the  species  because  they  provide 
habitat  for  the  establishment  of  new 
populations. 

(3)  Comment:  Several  commenters. 
including  one  peer  reviewer,  expressed 
concern  regarding  the  Services  decision 
to  not  propose  critical  habitat  for 
Pritchardia  species.  One  reviewer 
concurred  with  our  finding  that 
designation  was  not  prudent,  citing 
their  knowledge  of  theft  and  over- 
collection  of  the  species;  however,  nine 
did  not  agree  with  the  Service's  finding 
that  critical  habitat  was  not  prudent 
(particularly  for  P.  affinis  and  P. 
schattaueri).  Several  commenters 
disagreed  with  the  Service's  decision  to 
not  propose  critical  habitat  for  P.  affinis 
and  P.  schattaueri,  stating  that  tiiey  felt 
the  claim  that  designation  would 
increase  threats  to  these  species  was 
speculative. 

Our  Response:  In  this  final  rule  to 
designate  or  not  designate  critical 
habitat  for  58  plants  from  die  island  of 
Hawaii,  we  have  incorporated  new 
information,  and  we  have  addressed 
comments  and  new  information 
received  during  die  comment  periods. 
However,  no  additional  information  was 
provided  during  the  comment  periods 
Uiat  demonsfrates  that  the  threats  to 
Pritchardia  affinis  and  Pritchardia 
schattaueri  from  vandalism  or 
collection  would  not  increase  if  critical 
habitat  were  designated  for  these 
species  on  the  island  of  Hawaii.  We 
believe  that  designation  of  critical 
habitat  would  likely  increase  die  direat 
from  vandalism  to  or  collection  of  these 
species  of  Pritchardia  on  the  island  of 
Hawaii.  Ffrst,  they  are  easy  to  identify, 
and  second,  they  may  be  attractive  to 
collectors  of  rare  palms  either  for  their 
personal  use  or  to  trade  or  sell  for 
personal  gain  (Johnson  1996).  We 
believe  diat  the  evidence  shows  that 
species  of  Pritchardia  may  be  attractive 
to  such  collectors.  Several  nurseries 
advertise  and  sell  Pritchardia  palms, 
including  these  and  odier  federally 
listed  Pritchardia  species. 

(4)  Comment:  The  majority  of  the  peer 
reviewers  supported  the  multi- 
population  approach  and  the  Service's 
definition  of  a  population  for  purposes 
of  recovery;  however,  several  peer 
reviewers  commented  on  the  recovery 
sti-ategy  of  8  to  10  populations  for  each 
species.  Two  peer  reviewers  commented 
that  it  might  be  difficult  to  achieve 
recovery  plan  goals  of  8  to  10 
populations  for  each  species  as  some  of 
these  species  are  rare,  localized  island 
endemics  that  likely  never  had  8  to  10 
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populations  throughout  their 
evolutionary  history  and  that  the 
Service  assiunes  that  each  population 
will  be  viable  in  the  hiture  when  there 
is  no  guarantee  of  this. 

Our  Response:  The  recovery 
objectives  found  in  recovery  plans  for 
these  species  state  that  8  to  10  viable 
populations  are  required  for  recovery  of 
most  of  these  species.  Establishing  and 
conserving  8  to  10  viable  populations  on 
one  or  more  islands  within  the  historic 
range  of  the  species  will  provide  each 
species  with  a  reasonable  expectation  of 
persistence  and  eventual  recovery,  even 
with  the  high  potential  that  one  or  more 
of  these  populations  will  be  eliminated 
by  normal  or  random  adverse  events, 
such  as  fires  emd  nonnative  plant 
invasions.  There  are  some  specific 
exceptions  to  this  general  recovery  goal 
of  8  to  10  populations  for  species  that 
are  believed  to  be  very  narrowly 
distributed  on  a  single  island  {e.g., 
Argywxiphium  kaiiense,  for  which  the 
recovery  goal  is  10  or  more  large, 
widespread  populations  of  at  least  2,000 
individuals  each),  and  designation  of 
critical  habitat  reflects  these  exceptions. 
For  the  majority  of  the  species,  however, 
designation  of  adequate  suitable  habitat 
for  8  to  10  populations  as  critical  habitat 
is  essential  to  give  the  species  a 
reasonable  likelihood  of  long-term 
svu^fival  and  recovery,  based  on 
currently  available  information.  Each 
recovery  plan  stated  that  these  recovery 
goals  will  be  revised  as  more  specific 
information  becomes  available  for  each 
species. 

(5)  Comment:  Several  peer  reviewers 
raised  the  issue  of  genetic  drift  and  the 
difficulty  of  measuring  this 
phenomenon  in  terms  of  the  8  to  10 
populations.  One  reviewer 
recommended  that  we  consider  the 
consequences  of  this  proposed 
population  structuring  on  genetic  drift 
or  inbreeding,  and  how  this  potential 
problem  might  be  alleviated.  One  peer 
reviewer  commented  that  he  did  not 
believe  that  defining  a  population  on 
the  basis  of  low/no  gene  flow  would 
benefit  the  species.  One  reviewer 
cautioned  that  for  clonal  species,  the 
number  (100,  300,  500)  needs  to  reflect 
genetic  individuals,  not  ramets.  Another 
stated  that,  ideally,  every  population 
should  be  genetically  isolated  fi-om  all 
other  conspecific  populations. 

Our  Response:  Many  of  the  species 
have  been  reduced  to  such  low  numbers 
that  the  recovery  plans  identify 
propagation  and  reintroduction  as  a  key 
step.  While  we  do  not  have  direct 
evidence  for  most  species  to  indicate 
that  reduced  reproductive  vigor  or 
inbreeding  are  problems,  we  believe 
>they  should  be  considered,  based  on 


ciurent  conservation  biology  theory  and 
practice.  This  is  particularly  important 
to  consider  when  developing  a 
propagation  and  reintroduction 
program,  to  ensiu«  that  recovery  efforts 
do  not  cause  or  exacerbate  genetic 
issues.  While  measiues  of  genetic 
diversity  do  not  directly  measure 
relative  fitness,  it  is  reasonable  to 
assume  that  the  two  are  correlated.  The 
issue  of  gene  flow  and  genetic  drift  will 
be  addressed  through  research  actions 
identified  as  needed  in  the  recovery 
plans. 

(6)  Comment:  One  peer  reviewer 
stated  that  the  8  to  10  population 
approach  should  not  preclude  the  high 
priority  of  building  large  populations 
both  through  population  growth  and  the 
merger  of  multiple  small  populations 
(which  will  require  a  breeding  plan  to 
conserve  and  increase  the  genetic 
diversity  of  remnant  populations). 

Our  Response:  The  areas  designated 
as  critical  habitat  in  this  rule  allow  for 
merging  of  multiple,  small  populations 
(where  they  exist)  and  the  increase  of 
population  numbers  as  outlined  in  our 
recovery  plans.  Because  the  general  use 
of  the  word  "population"  in  the 
proposed  rule  caused  some  confusion, 
we  replaced  it  with  "occurrence"  in  this 
rule  when  referring  to  existing  locations 
of  plants,  and  we  use  "population"  only 
in  the  context  of  recovery  guidelines. 

(7)  Comment:  Several  commenters, 
including  two  peer  reviewers,  stated 
that  the  species'  need  for  pollinators  is 
important  to  consider.  One  peer 
reviewer  stated  that  designation  of 
critical  habitat  needs  to  consider  the 
presence  of  appropriate  pollinators  for 
species  that  do  not  self-pollinate  or 
feasible,  sustainable  alternatives  to  key 
pollinators  that  may  be  absent.  The 
Service's  consideration  of  this  issue  did 
not  appear  to  be  explicitly  listed  in  the 
proposed  rule. 

Our  Response:  Very  little  is  known 
about  the  life  histories  of  many  of  these 
plant  species.  The  species'  accounts 
provided  in  the  proposed  rule 
acknowledged  that  loss  of  pollinators, 
through  habitat  loss  or  predation  by 
nonnative  insects,  could  be  a  factor  in 
lack  of  species*  regeneration.  As  such, 
we  created  critical  habitat  units  that 
were  of  sufficient  size  to  provide  habitat 
for  at  least  one  population  of  the  target 
species  in  which  the  individuals  could 
be  regularly  cross-pollinated.  We  also 
recommend,  as  a  management  action, 
maintenance  (to  the  extent  we  have 
data)  of  natural  pollinators  and 
pollination  systems. 

(8)  Comment:  Two  commenters  stated 
that  the  Service  failed  to  demonstrate 
that  proposed  critical  habitat  is  essential 
to  species  conservation. 


Our  Response:  In  order  to  be  included 
in  a  critical  habitat  designation,  if 
within  range  occupied  by  the  species  at 
time  of  listing,  habitat  must  contain  the 
biological  or  physical  features  essential 
to  the  conservation  of  the  species  and 
may  require  management.  If  outside  the 
range  at  time  of  listing,  it  must  be 
essential  to  the  conservation  of  the 
species. 

(9)  Comment:  Several  peer  reviewers 
and  other  conunenters,  including  the 
Department  of  Land  and  Natural 
Resources,  Division  of  Forestry  and 
Wildlife,  a  State  agency,  expressed 
concern  over  the  inclusion  of  degraded 
habitat  within  critical  habitat.  Several 
peer  reviewers  stated  that  as  much 
habitat  as  possible,  even  degraded 
habitat,  should  be  protected  as  it  has 
potential  for  reintroduction.  One 
commenter  noted  that  while  they  felt 
that  focusing  conservation  efforts  on  the 
most  pristine,  least  degraded  sites  is  a 
logical,  efficient,  and  cost-effective 
strategy  when  possible,  for  many  of  the 
listed  plant  species  there  is  not  enough 
suitable  habitat  remaining,  and,  as  a 
rissult,  it  is  essential  to  include  degraded 
areas  for  futiue  restoration.  One 
commenter  specifically  requested  that 
excessively  degraded  areas  and  those 
dominated  by  nonnative  plants  be 
excluded  from  critical  habitat  as  these 
areas  would  not,  or  only  have  nominal 
value  to,  support  the  taxa  for  which 
critical  habitat  is  proposed. 

Our  Response:  We  agree  that  recovery 
of  a  species  is  more  likely  in  designated 
critical  habitat  in  the  least  degraded 
areas  containing  primary  constituent 
elements.  However,  for  some  species, 
especially  those  only  known  fi-om  low 
elevation  areas,  only  degraded  habitat 
remains.  Therefore,  some  units  contain 
essential  habitat  that,  while  currently 
degraded,  is  essential  to  the 
conservation  of  the  species. 
Management  for  the  restoration  of  these 
habitats  is  addressed  in  the  species' 
recovery  plans.  However,  we  have  " 
excluded  manmade  features  that  do  not 
contain  the  primary  constituent 
elements,  and  we  have  revised  this  list 
based  on  information  received  during 
the  public  comment  periods. 

(10)  Comment:  One  peer  reviewer 
commented  on  the  omission  of  large 
areas  of  high  quality  dry  forest  that 
contain  key  populations  of  Neraudia 
ovata,  Nothocestrum  brevifoiium,  and 
Pleomele  hawaiiensis  from  critical 
habitat.  The  commenter  noted  that 
hundreds  of  acres  of  the  best  dry  forest 
were  not  proposed  to  be  included  as 
critical  habitat;  however,  degraded 
shrublands  (as  low  quality  dry  forest) 
were  proposed  for  inclusion.  One  peer 
reviewer  commented  that  some  lowland 
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populations  do  not  appear  to  have  been 
included  in  the  proposal.  This  reviewer 
recommended  that  suitable  areas  in 
lowlands  that  still  support  semi-natural 
plant  communities  and  that  have  the 
potential  to  be  restored  should  be 
considered. 

Our  Response:  This  rule  designates 
four  critical  habitat  units  for  Neraudia 
ovata  for  a  total  of  six  populations.  In 
addition,  four  populations  of  N.  ovata 
occur  on  the  excluded  lands  at  PTA. 
Three  critical  habitat  units  for 
Nothocestrum  breviflorum  are 
designated  in  this  rule  for  a  total  of  nine 
papulations.  Four  critical  habitat  units 
for  Pleomele  hawaiiensis  are  designated 
in, this  rule  for  a  total  of  nine 
populations.  In  addition,  excluded 
Kamehameha  Schools  land  provides 
habitat  for  one  population  of  Pleomele 
hawaiiensis.  Thus,  we  have  designated 
habitat  for  8  to  10  populations  for  each 
of  these  species  as  outlined  in  our 
recovery  plans.  We  evaluated  all 
suitable  habitat  identified  for  each 
species  under  consideration  in  this  rule, 
but  are  designating  only  those  areas 
deemed  essential  for  the  conservation  of 
these  species.  Nevertheless,  the  habitat 
outside  of  these  areas  may  contribute  to 
the  conservation  of  these  species  and 
are  subject  to  other  provisions  of  the 
Act 

(11)  Comment:  One  peer  reviewer  did 
not  agree  that  critical  habitat  should  not 
be  proposed  for  the  seven  plant  species 
believed  to  be  extirpated  on  the  island 
of  Hawaii,  stating  that  even  if  they  are 
believed  extirpated,  it  is  possible  that 
some  species  may  be  found  during 
future  surveys.  Even  if  this  is  not  the 
ca^e,  future  restoration  efforts  for  these 
seven  species  may  be  more  effective  if 
currently  unoccupied  habitat  on  the 
island  of  Hawaii  is  included  in 
designated  critical  habitat. 

Our  Response:  Critical  habitat  is  not 
designated  for  Cenchrus  agrimonioides. 
Ctenitis  squamigera,  Hedyotis  cookiana, 
Mariscus  pennatiformis.  Phlegmariums 
mannii,  Phyllostegia  parviflora.  and 
Plantago  princeps  on  the  island  of 
Hawaii  because  these  species  no  longer 
occur  on  this  island,  and  we  are  unable 
to  determine  habitat  essential  to  their 
conservation.  There  is  an 
undocumented  report  of  Cenchrus 
agrimonioides  on  the  island  of  Hawaii 
made  in  1800.  Ctenitis  squamigera  was 
last  collected  on  the  island  of  Hawaii  in 
1909.  at  "Kalua,"  an  indeterminable 
place  name.  Hedyotis  cookiana  was  last 
collected  on  the  island  of  Hawaii  in 
1816.  Mariscus  pennatiformis  has  not 
been  seen  on  the  island  of  Hawaii  since 
the  middle  of  the  1800s.  Phlegmariurus 
mannii  was  last  collected  on  the  island 
of  Hawaii  in  1949.  Phyllostegia 


parviflora  has  not  been  observed  on  the 
island  of  Hawaii  since  the  1800s. 
Plantago  princeps  has  not  been  seen  on 
the  island  of  Hawaii  since  the  1860s. 
Until  these  species  are  rediscovered,  we 
are  unable  to  identify  habitat  essential 
to  their  conservation  due  to  lack  of 
information  in  the  historical  record.  We 
chose  not  to  speculate  on  the  needs  of 
these  species  on  the  island  of  Hawaii. 
Therefore,  no  change  is  made  to  our  not 
prudent  determinations  here.  If  these 
species  are  rediscovered  on  the  island  of 
Hawaii,  we  may  propose  critical  habitat 
for  these  species  at  that  time. 

(12)  Comment:  Several  commenters 
expressed  concern  over  the  Service's 
failure  to  propose  critical  habitat  for 
Cyanea  copelandii  ssp.  copelandii  and 
Ochrosia  kilaueaensis  "because  they 
have  not  been  seen  recently  in  the  wild 
and  no  viable  genetic  material  is  known 
to  exist."  One  commenter  considered 
this  finding  to  be  the  first  step  in 
delisting  the  species. 

Our  Response:  Historically,  Cyanea 
copelandii  ssp.  copelandii  was  foimd  at 
two  sites  on  the  southeastern  slope  of 
Maima  Loa,  near  Glenwood.  Ochrosia 
kilaueaensis  is  known  historically  only 
from  Puuwaawaa  and  at  Kipuka  Puaulu 
in  Hawaii  Volcanoes  National  Park. 
Neither  of  these  species  have  been  seen 
in  the  wild  since  1957  and  1927, 
respectively.  No  viable  genetic  material 
is  known  to  exist  for  either  species,  so 
there  is  no  possibility  of  propagation 
materials  for  use  in  restoration  efforts. 
For  these  reasons,  critical  habitat  is  not 
designated,  as  it  would  be  of  no  benefit. 

(13)  Comment:  One  peer  reviewer 
commented  that  in  order  to  fully  assess 
the  validity  of  proposed  critical  habitat, 
an  indication  of  the  uncertainties  in  the 
data  used  in  its  identification  should  be 
included.  This  would  include  things 
such  as  whether  expert  opinion,  data 
from  surrogate  species,  or  direct 
quaiititative  assessments  were  used  and 
the  relative  reliability  of  those  data 
sources.  This  type  of  information  could 
then  serve  as  a  guide  for  further  data 
collection  and  to  highlight  which 
critical  habitat  areas  were  likely  to  be 
modified  once  new  data  become 
available. 

Our  Response:  All  data  and 
information  on  species'  status  received" 
in  preparation  of  this  rule  were  equally 
weighted  and  considered  to  come  from 
reliable  sources.  Where  discrepancies 
existed  between  different  data  sources, 
the  most  current  data  were  used. 
Changes  in  this  final  rule  that  decrease 
the  boundaries  of  many  units  are  based 
on  additional  information  received 
during  the  public  comment  period  and 
in  meetings  with  additional  species 
experts  and  land  managers. 


(14)  Comment:  Several  conunenters 
stated  that  they  did  not  concw  that  the 
Service  used  the  best  available  scientific 
information. 

OufResponse:  In  accordance  with 
sections  3(5)(A)(i)  and  4(b)(1)(A)  of  the 
Act  and  regulations  at  50  CFR  424.12, 
we  are  required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available.  The  use 
of  information  gathered  from  reliable 
sources  determined  which  lands  were 
proposed  as  critical  habitat.  Based  upon 
newly  available  information, 
coordination  with  landowners  and 
stakeholders,  and  input  received  during 
the  public  comment  period,  we  have 
made  revisions  to  the  areas  designated 
as  critical  habitat,  which  are  reflected  in 
this  final  rule.  We  are  not  aware  of  any 
reliable  information  that  is  currently 
available  to  us  that  was  not  considered 
in  this  designation  process. 

(15)  Comment:  One  commenter  noted 
that  there  are  several  listed  plants 
historically  known  from  the  Hawaiian 
Islands  that  are  not  included  in  the 
proposals;  they  suggested  that  the 
proposals  for  critical  habitat  should 
clearly  state  that  only  plants  listed  from 
1990  to  1996  are  included.  Another 
commenter  expressed  concern  over  the 
Service's  failiue  to  propose  critical 
habitat  for  Cyrtandra  crenata.  One  peer 
reviewer  commented  that  it  was  unclear 
why  critical  habitat  was  not  proposed 
for  designation  on  the  island  of  Hawaii 
for  Caesalpinia  kavaiensis,  Abutilon 
menziesii,  Argyroxiphium  sandwicense 
ssp.  sandwicense,  Lipochaeta  venosa, 
and  Gardenia  brighamii.  especially 
when  A.  sandwicense  ssp.  sandwicense 
and  L.  venosa  are  only  known  from  the 
island  of  Hawaii,  and  the  recovery  plan 
for  Gardenia  brighamii  calls  for  the 
establishment  and  maintenance  of  three 
populations  on  this  island.  The  same 
reviewer  recommended  that  the  Service 
discuss  why  the  above  species  are  not 
included  in  the  action  and  provide 
notice  of  the  subsequent  action  in  which 
critical  habitat  for  these  species  will  be 
addressed.  The  reviewer  also  noted  that 
a  discussion  of  the  relationship  of  other 
designated  critical  habitat  (e.g.,  for 
Kokia  drynarioides)  to  the  critical 
habitat  proposed  in  this  rule  should 
have  been  included. 

Our  Response:  The  species  named  by 
the  commenters  were  not  included  in 
the  court  order  in  Conservation  Council 
for  Hawaii  V.  Babbitt.  2F.  Supp.  2d  1280 
(D.  Haw.  1998)  and  subsequent 
stipulations,  and  therefore  were  not 
included  in  this  rulemaking.  We  may 
consider  critical  habitat  for  these . 
species  in  the  future  if  warranted  and  if 
funding  and  resources  are  available. 
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(16)  Comment:  One  cominenter  stated 
that  the  Service  should  consider 
recovering  threatened  and  endangered 
plant  species  in  areas  that  are  already 
protected  and  managed  {e.g.,  Hawaii 
Volcanoes  National  Park  and  Hakalau 
National  Wildlife  Refuge)  as  these  areas 
are  pristine  and  free  of  threats  and  are 
locations  where  native  species  have 
made  a  dramatic  recovery. 

Our  Response:  We  agree  that  these 
managed  areas  should  be  a  focus  for 
recovery  actions.  We  have  included 
several  such  areas  in  critical  habitat  on 
the  island  of  Hawaii  that  contain  the 
appropriate  primary  constituent 
elements  for  each  species.  However, 
these  areas  alone  do  not  include  all  of 
the  habitat  essential  for  the  conservation 
of  the  species  for  which  critical  habitat 
is  designated  on  the  island  of  Hawaii. 
(17)  Comment:  The  Department  of 
L^d  and  Natural  Resources,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
stated  that  the  proposal  did  not  provide 
information  on  the  critical  habitat 
proposed  on  other  islands,  did  not 
separately  map  or  identify  how  much 
acreage  is  needed  for  each  of  the 
populations,  and  did  not  specify  how 
many  separate  populations  are  within 
each  unit.  As  such,  it  did  not  contain 
enough  information  to  evaluate  the 
adequacy  of  the  proposal. 

Our  Response:  While  the  proposed 
rule  for  critical  habitat  on  the  island  of 
Hawaii  did  not  repeat  the  information 
contained  in  the  critical  habitat 
designations  for  the  other  islands,  we 
made  the  data  available  upon  request.  In 
this  rule,  we  have  mapped  each  species' 
critical  habitat  and  provide  separate 
maps,  acreage,  and  population  numbers. 
For  multiple-island  species,  we  have 
included  information  on  whether 
critical  habitat  has  been  designated  on 
other  islands  and  the  number  of 
populations  allowed  for,  both  in  critical 
habitat  and  in  excluded  lands. 

(18)  Comment:  One  commenter  stated 
that  while  the  Navy  will  manage 
endangered  species  found  on  its 
property,  they  would  not  agree  to  the 
introduction  of  an  endangered  species 
to  an  area  where  it  does  not  occiir. 

Our  Response:  No  Navy  lands  are 
included  in  critical  habitat  on  the  island 
of  Hawaii. 

Issue  2:  Site-Specific  Biological 
Comments 

(19)  Comment:  The  Department  of 
Land  and  Natural  Resources.  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
asked  why  units  Hawaii  Al  and  Hawaii 
A2  are  separated. 

Our  Response:  Hawaii  Al  provides 
habitat  for  PJeomele  hawaiiensis.  Three 
other  critical  habitat  units  for  this 


species  are  designated  in  this  rule  for  a 
total  of  nine  populations,  and  excluded 
Kamehameha  Schools  lands  provide 
habitat  for  one  additional  population 
(see  "Analysis  of  Impacts  Under  Section 
4(b)(2)").  Unit  Hawaii  A2  was  proposed 
as  critical  habitat  for  one  species, 
Nothocestrum  breviflorum.  There  is 
habitat  designated  elsewhere  on  the 
island  of  Hawaii  for  this  species, 
providing  habitat  for  nine  populations. 
The  area  between  the  two  units  is  not 
considered  essential  for  the 
conservation  of  either  of  these  species. 

(20)  Comment:  One  commenter  stated 
that  proposed  critical  habitat  areas  for 
Achyranthes  mutica  (unit  Hawaii  B) 
should  be  plotted  using  a  global 
positioning  system  and  identified  on  the 
critical  habitat  maps,  with  the 
subsequent  removal  of  any  other  areas. 

Ovr  Response:  We  have  revised  the 
unit  to  include  only  the  gulches  in  this 
area.  Ten  critical  habitat  units, 
encompassing  a  total  of  603  ha  (1,491 
ac),  have  been  designated  for  this  multi- 
island  species.  The  remaining  area 
outside  of  the  gulches  has  been 
removed. 

(21 )  Comment:  The  Department  of 
Land  and  Natural  Resources,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
stated  that  unit  Hawaii  C  contains  only 
planted  individuals  of  Sesbania 
tomentosa  and  is  not  considered  to  be 
critical  habitat  for  this  species. 
However.  Lapakahi  State  Park  in  North 
Kohala  should  be  considered  for  critical 
habitat. 

Our  Response:  The  entire  area 
proposed  for  Sesbania  tomentosa  in  this 
unit  was  excluded,  as  it  is  not  essential 
to  the  conservation  of  this  species 
because  it  has  a  lower  proportion  of 
associated  native  species  Uian  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  this  species.  There  is 
critical  habitat  designated  elsewhere  on 
the  island  of  Hawaii  for  this  species  that 
provides  habitat  fbr  two  populations. 
We  have  not  included  Lapakahi  State 
Park  in  the  critical  habitat  designation 
for  Sesbania  tomentosa  because  it  was 
not  deemed  essential  to  the 
conservation  of  the  species.  There  are 
other  locations  that  have  been 
designated  as  critical  habitat  in  order  to 
meet  the  recovery  goal  of  8  to  10 
populations  throughout  its  historical 
range  on  this  and  other  islands. 

(22)  Comment:  The  Department  of 
Land  and  Natural  Resources.  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
recommended  that  the  boundary  for 
unit  Hawaii  B  follow  the  Puu  O  Umi 
NAR  boundary  on  the  northeast  side, 
noting  that  the  Kohala  Forest  Reserve  is 
very  degraded  and  does  not  merit  status 
as  critical  habitat.  Another  commenter 


noted  that  unit  Hawaii  B  contains  prime 
and  other  important  agricultural  lands 
along  both  sides  of  Kohala  Mountain 
Road. 

Our  Response:  Unit  Hawaii  B 
provides  habitat  for  six  populations  of 
Clermontia  drepanomorpha  and  three 
populations  of  Phyllostegia  warshaueri 
within  their  historical  ranges. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species. 

(23)  Comment:  One  commenter 
suggested  that  unit  Hawaii  D  be 
expanded  to  include  more  endangered 
plant  species  and  that  perhaps  this 
could  be  accomplished  by  transferring 
some  of  the  acreage  allocated  to 
unoccupied  habitat  in  imit  Hawaii  D3  to 
occupied  habitat  in  unit  Hawaii  D7. 
Several  commenters  provided 
information  on  species  present  within 
unit  Hawaii  D,  including:  Portulaca 
sclerocarpa  in  unit  Hawaii  Dl; 
Lipochaeta  venosa  in  unit  Hawaii  D2; 
Acacia  koaia  in  unit  Hawaii  D4;  the 
largest  known  population  of  Lipochaeta 
venosa  and  unoccupied  habitat  for 
Tetramolopium  arenarium  in  unit 
Hawaii  D4,  and  a  very  extensive 
population  of  Portulaca  sclerocarpa  and 
two  populations  of  Isodendrion  hosakae 
and  Silene  hawaiiensis  in  unit  Hawaii 
D7. 

Our  Response:  Unit  Hawaii  Dl 
through  Hawaii  D8  were  proposed  as 
critical  habitat  for  Isodendrion  hosakae, 
Portulaca  sclerocarpa,  and  Vigna  o- 
wahuensis.  Habitat  is  provided  for  two 
populations  of  Isodendrion  hosakae  and 
one  population  of  Vigna  o-wahuensis  on 
the  excluded  lands  at  ITA. 
Modifications  were  made  to  these  units 
to  exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species  or  were  considered  not  essential 
to  the  conservation  of  these  species 
because  they  have  a  lower  proportion  of 
associated  native  "Species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  eight  other  locations  that 
have  been  designated  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges  on 
this  and  other  islands.  Other 
endangered  species  in  this  area  are  not 
part  of  this  rulemaking. 

(24)  Comment:  The  Department  of 
Land  and  Natural  Resources.  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
suggested  removing  the  northeast  corner 
of  unit  Hawaii  E  that  extends  into 
Hawaiian  Home  Lands  property  as  it  is 
degraded  pasture  land.  If  the  unit 
followed  the  Laupahoehoe  section  of  the 
Hilo  Forest  Reserve  boimdary.  it  would 
be  more  accurate. 
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Our  Response:  This  unit  was  .  ^ 
proposed  as  critical  habitat  for  three 
species:  Clermontia  lindseyana, 
Clermontia  pyrularia,  and  Phyllostegia 
racemosa.  Modifications  were  made  to 
this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  for  these  species.  The  unit 
now  lies  only  in  the  Hakalau  Forest 
National  Wildlife  Refuge  and  the  Hilo 
Forest  Reserve. 

(25)  Comment:  One  commenter 
provided  information  for  unit  Hawaii  F 
regarding  two  populations  of  Cyrtandra 
tintinnabula  (at  Naixhi  in  the  Honohina 
Tract  and  in  the  Maulua  Tract) 
occurring  at  the  highest  elevation  cutoff 
in  this  imit  and  in  unit  Hawaii  E  at 
about  5,000  feet  elevation. 

Our  Response:  Unit  Hawaii  E  was 
proposed  as  critical  habitat  for  three 
species:  Clermontia  lindseyana, 
Clermontia  pyrularia,  and  Phyllostegia 
racemosa.  Modifications  were  made  to 
this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  for  these  species.  Unit  Hawaii 
F  was  proposed  as  critical  habitat  for 
seven  species:  Clermontia  peleana, 
Cyanea  platyphylla,  Cyanea  shipmanii, 
Cyrtandra  giffardii,  Cyrtandra 
tintinnabula,  Phyllostegia  racemosa, 
and  Phyllostegia  warshaueri.  Two 
critical  habitat  units  are  designated  in 
this  rule  with  habitat  for  a  total  of  nine 
popidations  of  Cyrtandra  tintinnabula. 
Although  the  habitat  in  imit  Hawaii  E 
may  be  important  for  the  conservation 
of  diis  species,  we  do  not  believe  that 
it  is  essential  at  this  time. 

(26)  Comment:  One  commenter  stated 
that  he  had  not  been  provided  with 
specific  information  on  how  the 
decision  to  propose  critical  habitat  in 
unit  Hawaii  G  was  made.  The 
Department  of  Land  and  Natural 
Resources,  Division  of  Forestry  and 
Wildlife,  a  State  agency,  stated  that  in 
unit  Hawaii  G,  the  area  north  of 
Stainback  Highway  that  is  above  3,200 
feet  elevation  should  be  added  to  this 
unit  and  the  area  around  KiUani,  south 
of  the  highway,  should  be  omitted,  as  it 
is  dominated  by  timber  plantations. 

Our  Response:  This  unit  was 
proposed  as  critical  habitat  for  12 
species:  Argyroxiphium  kauense, 
Asplenium  fragile  var  insulare. 
Clermontia  lindseyana,  Clermontia 
peleana,  Cyanea  platyphylla,  Cyanea 
shipmanii,  Cyanea  stictophylla, 
Cyrtandra  giffardii,  Phyllostegia 
racemosa,  Phyllostegia  velutina, 
Plantago  hawaiensis,  and  Sicyos  alba. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species  or  were  considered  not  essential 
to  the  conservation  of  these  species. 


Some  portions  excluded  were  not 
essential  to  the  conservation  of  these 
species  because  they  have  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  these 
species,  and  there  are  at  least  eight  other 
locations  that  have  been  designated  or 
proposed  to  meet  the  recovery  goal  of  8 
to  10  populations  throughout  these 
species'  historical  ranges  on  this  and 
other  islands.  We  excluded  the 
proposed  critical  habitat  for  the  multi- 
island  species  Asplenium  fragile  var. 
insulare  in  unit  Hawaii  G  because  it  is 
not  essential  to  the  conservation  of  this 
species.  Asplenium  fragile  vai.  insulare 
is  historically  known  from  Maui,  and 
we  designated  critical  habitat  for  two 
populations  of  this  species  on  that 
island.  There  is  also  habitat  for  seven 
populations  on  lands  excluded  from  this 
final  rule  on  the  island  of  Hawaii  in 
PTA  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2)"),  and  this  rule 
designates  critical  habitat  for  one 
population  elsewhere  on  the  island.  We 
excluded  the  proposed  critical  habitat 
on  Kamehameha  Schools  lands  in  this 
area  because  the  benefits  of  excluding 
these  lands  outweighed  the  benefits  of 
including  them  in  critical  habitat  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2)").  Those  excluded  lands  provide 
habitat  for  recovery  populations  of 
Phyllostegia  racemosa  and  Phyllostegia 
velutina. 

(27)  Comment:  One  commenter  stated 
that  the  lone  justification  for  unit 
Hawaii  J  is  the  presence  of  Adenophorus 
periens,  which  is  currently  found  on 
Kauai,  Molokai,  and  Hawaii.  Within  this 
unit,  that  species  is  threatened  by 
volcanic  emissions  and  acid 
precipitation,  feral  pigs  and  goats,  and 
competition  from  nonnative  plants. 

Our  Response:  Unit  Hawaii  J  (now 
called  unit  Hawaii  28 — Adenophorus 
periens — a)  is  designated  as  critical 
habitat  for  Adenophorus  periens  and 
provides  habitat  within  its  historical 
range  for  one  population  of  this  multi- 
island  species.  This  imit,  along  with 
designated  critical  habitat  for  this 
species  on  Kauai  (four  populations), 
Oahu  (one  population),  and  Molokai 
(four  populations),  is  needed  to  help 
achieve  the  recovery  goal  of  8  to  10 
populations  of  this  midti-island  species. 

(28)  Comment:  One  peer  reviewer 
suggested  that  unit  Hawaii  J  should  be 
extended  toward  the  coast  to  provide  an 
elevation  corridor  with  unit  Hawaii  M5. 
This  reviewer  also  asked  why  imits 
Hawaii  K  and  Hawaii  H  or  Hawaii  J  and 
Hawaii  L  were  not  linked  and  why  unit 
Hawaii  AA  does  not  include  areas  to  the 
south.  The  Department  of  Land  and 
Natural  Resources,  Division  of  Forestry 


and  Wildlife,  a  State  agency, 
recommended  that  the  boundary  of 
Hawaii  K  should  exclude  the 
plantations  in  the  Waihaka  Gidch  area. 
Also,  the  commenter  questioned  why  a 
large  section  of  the  Waihaka  and 
Kaalaala  drainages  is  omitted  fi-om  this 
imit. 

Our  Response:  The  Act  requires  us  to 
use  the  best  available  scientific  and 
commercial  information  in  undertaking 
species  listing  and  recovery  actions, 
including  the  designation  of  critical 
habitat  as  set  forth  in  this  rule.  In  the 
proposed  rule,  we  concluded  that  many 
areas  were  not  essential  for  the 
conservation  of  plant  species  on  the 
island  of  Hawaii,  based  on  available 
information  concerning  status  of  the 
species  in  specific  areas  and  level  of 
habitat  degradation.  Several  areas  of  the 
island  were  not  included  in  the 
proposed  rule,  or  are  excluded  fi-om  this 
final  rule,  because  they  are  not  essential 
for  the  conservation  of  the  species.  We 
determined  them  to  be  nonessential  due 
to  their  lacking  primary  constituent 
elements  or  lacking  the  primary 
constituent  elements  and  being  more 
degraded  when  compared  to  other  areas. 

(29)  Comment:  One  commenter  stated 
that  they  did  not  understand  how  the 
Service  could  propose  critical  habitat  in 
unit  Hawaii  L  that  is  used  by  the 
Volcano  Wilderness  Run  (an  annual 
sports  event). 

Our  flesponse;  Operation,  use,  and 
maintenance  of  existing  maiunade 
features  and  structures  adjacent  to         • 
critical  habitat,  or  where  primary 
constituent  elements  are  absent,  are  not 
subject  to  consultation  pursuant  to 
section  7  of  the  Act.  The  Volcano 
Wilderness  Run  uses  existing  manmade 
structures  and  thus  would  not  be 
affected  by  a  critical  habitat  designation 
in  Hawaii  Volcanoes  National  Park, 
which  contains  proposed  unit  Hawaii  L  ' 
unless  there  are  impacts  on  adjacent 
critical  habitat. 

(30)  Comment:  The  Department  of 
Land  and  Natiual  Resources,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
suggested  that  the  boundaries  for  units 
Hawaii  Nl  and  Hawaii  N2  should  be 
closer  to  the  coast  and  include  the 
coastline  itself. 

Our  Response:  Unit  Hawaii  Nl  is 
situated  along  the  coast  and  includes 
the  coastline  from  Keoneokanuku  Bay  to 
Kamilo  Point.  Unit  Hawaii  N2  is  also 
situated  along  the  coast  and  includes 
the  coastline  from  Mahana  Bay  to 
Pohakea. 

(31)  Comme/if ;  The  Department  of 
Land  and  Natural  Resources,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
stated  that  imit  Hawaii  P  should  include 
the  Hawaiian  Ranchos  subdivision  and 
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be  extended  toward  the  ocean.  Another 
commenter  stated  that  this  unit  was 
proposed  due  to  the  presence  of  one 
occiurence  of  Pleomele  hawaiiensis. 
Our  Response:  Unit  Hawaii  P  was 
proposed  as  critical  habitat  for  one 
species,  Pleomele  hawaiiensis;  however, 
the  entire  area  proposed  for  this  species 
has  been  removed.  This  change  was 
made  because  we  determined  that  this 
unit  is  not  essential  to  the  conservation 
of  this  species  because  it  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  this 
species  and  because  there  are  10  other 
locations  that  have  been  designated  to 
meet  the  recovery  goal  of  8  to  10 
populations  throughout  its  historical 
range  on  this  island. 

(32)  Comment:  The  Department  of 
Land  and  Natural  Resources.  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
stated  that  unit  Hawaii  Q  should  be 
extended  to  match  the  Manuka  NAR 
boimdary,  with  the  southern  boundary 
moved  to  the  south-southeast  (to  the 
200-meter  elevation  contour)  and 
concurrent  with  the  Manuka  NAR  ' 
southeastern  boundary. 

Our  Response:  This  unit  was 
proposed  as  critical  habitat  for  six 
species:  Colubrina  oppositi folia,  Diellia 
erecta,  Flueggea  neowawraea.  Gouania 
vitifoUa,  Nera.udia  ovata,  and  Pleomele 
hawaiiensis.  Modifications  were  made 
to  this  unit  to  remove  areas  that  do  not 
contain  the  primary  constituent 
elements  for  these  species.  The  portions 
not  included  were  not  essential  to  the 
conservation  of  these  species  because 
they  have  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  eight  other  locations  that 
have  been  designated  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges.  We 
did  not  add  any  area  to  this  unit  because 
there  is  enough  habitat  to  provide  10 
populations  throughout  the  historical 
ranges  of  each  of  these  species. 

(33)  Comment:  The  Department  of 
Land  and  Natural  Resoinces,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
stated  that  the  boundary  of  unit  Hawaii 
R  should  be  moved  south  to  match  up 
the  with  the  boundary  of  State  lands  at 
Honomalino. 

Our  Response:  The  northern  boundary 
of  unit  Hawaii  R  was  moved  south  to 
include  only  the  South  Kona  Forest 
Reserve. 

(34)  Comment:  The  Department  of 
Land  and  Natinal  Resoiut;es.  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
provided  information  that  unit  Hawaii  T 
contains  habitat  for  Clennontia 


lindseyana,  so  critical  habitat  for  this 
species  should  be  added  the  unit. 

Our  Response:  Clermontia  lindseyana 
is  ciuxently  found  on  Maui  and  the 
island  of  Hawaii.  Critical  habitat  for  two 
populations  was  designated  on  Maui 
and  habitat  for  eight  populations  is 
designated  for  this  species  on  the  island 
of  Hawaii  in  this  rule.  Therefore, 
additional  populations  wefe  not  deemed 
essential. 

(35)  Comment:  The  Department  of 
Land  and  Natiiral  Resources,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
provided  information  that  unit  Hawaii 
W  is  not  currently  occupied  by  wild 
individuals  of  Delissea  undulata  but 
does  contain  historical  habitat  for  this 
species  and  for  Zanthoxylum 
hawaiiense. 

Our  Response:  Unit  Hawaii  W  was 
proposed  as  critical  ha^bitat  for  one 
species,  Delissea  undulata.  The  entire 
area  proposed  for  this  species  was 
excluded.  Portions  of  this  unit  are  not 
essential  to  the  conservation  of  this 
species.  We  excluded  the  proposed 
critical  habitat  on  Kamehameha  Schools 
lands  in  this  area  because  the  benefits 
of  excluding  these  lands  outweighed  the 
benefits  of  including  them  in  critical 
habitat  [see  "Analysis  of  Impacts  Under 
Section  4(b)(2)").  These  excluded  lands 
are  still  essential  and  provide  habitat  for 
three  populations  of  Delissea  undulata. 
There  is  habitat  designated  elsewhere 
on  the  island  of  Hawaii  for  this  species, 
providing  habitat  for  two  populations. 
Delissea  undulata  is  known  historically 
on  Maui  and  is  ciurently  found  on 
Kauai  and  the  island  of  Hawaii,  hi 
addition  to  the  designation  in  this  rule, 
we  have  also  designated  critical  habitat 
on  Kauai  (habitat  for  three  populations). 
Zanthoxylum  hawaiiense  is  known 
historicaJly  on  Lanai  and  is  ciurently 
found  on  Kauai,  Molokai,  Maui,  and  the 
island  of  Hawaii.  We  designated  critical 
habitat  for  this  species  on  Kauai  (habitat 
for  two  populations),  Molokai  (habitat 
for  one  population),  and  Maui  (habitat 
for  one  population).  There  is  additional 
habitat  for  six  populations  of 
Zanthoxylum  hawaiiense  on  the  island 
of  Hawaii  in  the  excluded  PTA  lands 
(see  "Analysis  of  Impacts  Under  Section 
4(b)(2)"). 

(36)  Comment:  The  Department  of 
Land  and  Natural  Resources,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
provided  information  that  unit  Hawaii  X 
contains  Phyllostegia  velutina  (in 
Honuaula  Forest  Reserve). 

Our  Response:  Two  critical  habitat 
units  for  Phyllostegia  velutina  are 
designated  in  this  rule  for  a  total  of  10 
populations.  Although  the  habitat  in  the 
Honuaula  Forest  Reserve  may  be 
important  for  the  conservation  of  this 


species,  it  is  not  considered  to  be 
essential. 

(37)  Comment:  The  Department  of 
Land  and  Natural  Resources,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
suggested  that  Pleomele  hawaiiensis  be 
added  to  unit  Hawaii  Yl  and 
Caesalpinia  kavaiensis  added  to  unit 
Hawaii  Y2. 

Our  Response:  Caesalpinia  kavaiensis 
is  not  included  in  the  court  order,  and 
therefore  was  not  included  in  this 
rulemaking.  There  is  habitat  designated 
elsewhere  on  the  island  of  Hawaii  for 
Pleomele  hawaiiensis  for  10 
populations.  Although  the  habitat  in  the 
Honuaula  Forest  Reserve  may  be 
important  for  the  conservation  of  this 
species,  it  is  not  essential. 

(38)  Comment;  The  Department  of 
Land  and  Natiual  Resources.  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
stated  that  much  of  unit  Hawaii  Z 
contains  badly  degraded  areas,  and 
these  areas  should  be  excluded  from 
designation,  as  they  are  currently  being 
managed  for  hunting,  ranching,  and 
other  multiple  use  programs  that  may 
not  be  compatible  with  plant  critical 
habitat  management. 

Our  Response:  Unit  Hawaii  Z  was 
proposed  as  critical  habitat  for  12 
species:  Ronamia  menziesii,  Colubrina 
oppositifolia,  Cyanea  stictophylla, 
Delissea  undulata,  Flueggea 
neowawraea,  Hibiscadelphus 
hualalaiensis.  Hibiscus  brackenridgei, 
Nothocestrum  breviflorum,  Phyllostegia 
velutina,  Plantago  hawaiensis,  Pleomele 
hawaiiensis,  and  Zanthoxylum 
dipetalum  var.  tomentosum. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species  or  are  not  essential  to  the 
conservation  of  these  species.  Some 
portions  removed  are  not  essential  to 
the  conservation  of  these  species 
because  they  have  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  8  other  locations  that  have 
been  designated  to  meet  the  recovery 
goal  of  8  to  10  populations  throughout 
their  historical  ranges  on  this  and  other 
islands. 

(39)  Comment:  The  Department  of 
Land  and  Natural  Resources,  Division  of 
Forestry  and  Wildlife,  a  State  agency, 
stated  that  much  of  unit  Hawaii  AA  is 
badly  degraded;  dominated  by  weedy, 
fire-prone  vegetation;  and  is  currently 
being  managed  for  hunting,  which  may 
not  be  compatible  with  plant  critical 
habitat  management.  The  commenter 
also  suggested  that  the  lower  boundary 
of  this  unit  be  at  the  3,500-foot  elevation 
level  and  configured  in  accordance  with 
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the  Service's  map  of  the  upper  Puu 
Anahulu  area  in  order  to  omit  the 
central  portion,  which  is  dominated  by 
Pennisetum  setaceum. 

Our  Response:  This  unit  was 
proposed  as  critical  habitat  for  10 
species:  Asplenium  fragile  var.  insulare, 
Hedyotis  coriacea,  Neraudia  ovata, 
Portulaca  sclerocarpa,  Silene 
hawaiiensis,  Silene  lanceolata,  Solanum 
incompletum,  Spermolepis  hawaiiensis. 
Tetramolopium  arenarium,  and 
Zanthoxylum  hawaiiense.  The  entire 
area  proposed  for  these  species  was 
excluded  (see  "Analysis  of  Impacts 
Under  Section  4(b)(2)"). 

(40)  Comment:  One  peer  reviewer 
suggested  that  the  northern  and  eastern 
portion  of  PTA  be  removed  from  critical 
habitat,  even  though  this  area  has 
numerous  populations  of  Silene 
hawaiiensis,  since  there  are  large 
populations  of  this  species  in  other 
critical  habitat  units. 

Our  Response:  All  of  PTA  lands  are 
being  excluded  from  critical  habitat  in 
this  niie  (see  "Analysis  of  Impacts 
Under  Section  4(b)(2)"). 

(41)  Comment:  One  commenter  stated 
that  critical  habitat  units  Hawaii  B,  D2, 
N,  O,  Z,  and  AA  affect  grazing  lands; 
units  M2  and  M3  affect  papaya  orchards 
in  9iauka  areas  of  Puna;  and  unit  Q 
affects  macadamia  nut  m-chards  and 
livestock  grazing. 

Our  Response:  Modifications  were 
made  to  units  Hawaii  B,  D2,  O,  Q,  and 
Z  to  remove  areas  that  do  not  contain 
the  primary  constituent  elements.  Units 
Hawaii  Nl,  N2,  M2,  and  M3  were  all 
removed,  as  these  areas  are  not  essential 
to  the  conservation  of  Sesbania 
tomentosa  and  Ischaemum  byrone.  They 
are  not  essential  because  they  have  a 
lower  proportion  of  associated  native 
species  than  other  areas  we  consider  to 
be  essential  to  the  conservation  of  these 
species,  and  there  are  at  least  10  other 
locations  that  have  been  designated  for 
each  of  these  species.  In  addition.  Unit 
Hawaii  AA  was  excluded  (see  "Analysis 
of  Impacts  Under  Section  4(b)(2)"). 

Issue  3:  Species-Specific  Biological 
Comments 

(42)  Comment:  One  peer  reviewer 
commented  that  the  following  should  be 
included  in  critical  habitat:  Qnder  cone 
habitats  in  the  Waimea  area  for 
Isodendrion  hosakae  and  Lipochaeta 
venosa;  eastern  Mauna  Kea  wet  forests, 
especially  the  areas  downslope  from 
Hakalau  National  Wildlife  Refuge;  dry 
forests  north  of  Kona  (for  Neraudia 
ovata,  Isodendrion  pyrifolium,  and 
Notbocestrum  brevifolium);  and  dry  and 
mesic  forests  in  south  Kona. 

Our  Response:  Lipochaeta  venosa  is 
not  mie  of  the  species  at  issue  in  the 


court  order  in  Conservation  Council  of 
Hawaii  v.  Babbitt  (D.  Hawaii  1998)  and 
subsequent  stipulations  and  therefore 
was  not  included  in  this  rulemaking. 
Critical  habitat  is  designated  elsewhere 
on  the  island  of  Hawaii  for  Isodendrion 
hosakae  (for  eight  populations).  Four 
other  critical  habitat  units  for  Neraudia 
ovata  are  designated  on  the  island  of 
Hawaii  for  a  total  of  six  populations, 
and  habitat  is  provided  for  four 
populations  on  the  excluded  lands  at 
PTA  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2)").  Isodendrion 
pyrifolium  is  knovra  historically  on 
Oahu,  Molokai,  Lanai,  and  Maui  and  is 
currently  found  on  the  island  of  Hawaii. 
We  designated  critical  habitat  for  this 
species  on  Oahu  (habitat  for  three 
populations),  Molokai  (habitat  for  one 
population),  and  Maui  (habitat  for  two 
populations).  Habitat  for  two  additional 
populations  is  in  the  lands  excluded 
from  critical  habitat  on  Lanai.  Three 
critical  habitat  units  for  Notbocestrum 
breviflorum  are  designated  in  this  rule 
for  a  total  of  nine  populations.  Although 
the  habitat  outside  of  these  areas  may  be 
important  for  the  conservation  of  these 
species,  it  is  not  essential. 

(43)  Comment:  Several  commenters 
suggested  that  we  update  the 
distribution  of  Cyrtandra  tintinnabula 
by  contacting  a  local  expert;  another 
provided  information  that  Hibiscus 
brackenridgei  had  recently  been  located 
on  Puuwaawaa. 

Our  Response:  We  have  revised  the 
designated  critical  habitat  in  the  final 
rule  to  incorporate  new  information  and 
to  address  comments  and  new 
information  received  during  the 
comment  periods,  including 
information  on  species  occurrences  and 
areas  of  potentially  suitable  un-occupied 
habitat  for  some  of  these  species. 

(44)  Comment:  One  commenter  stated 
that  the  subdivisions  of  Kona 
Coastview,  Kona  Wonderview,  and 
Kona  Highlands  are  not  appropriate  for 
propagation  of  Pleomele  hawaiiensis,  as 
they  are  residential  areas  that  are 
covered  with  roads,  driveways,  houses, 
and  lawns. 

Our  Response:  The  subdivisions  of 
Kona  Coastview,  Kona  Wonderview, 
and  Kona  Highlands  are  not  included  in 
the  proposed  or  final  critical  habitat  for 
Pleomele  hawaiiensis. 

Issue  4:  Mapping  and  Primary 
Constituent  Elements 

(45)  Comment:  One  peer  reviewer 
suggested  that  it  would  be  informative 
to  show  State  and  Federal  property 
boiudaries  as  well  as  roads  and 
elevation  contours. 

Our  Response:  Depending  on  the  scale 
of  the  map  (which  is  dependent  on  unit 


size),  major  roads,  geographical 
landmarks,  and  elevation  contoiu-s  were 
included  in  the  maps.  It  would  be  cost- 
prohibitive  and  make  the  rule 
unnecessarily  large  to  include  all  the 
information  available.  Specific  maps, 
such  as  landownership  and  land  use 
maps,  are  available  upon  request. 

(46)  Comment:  One  commenter  stated 
that  most  of  the  primary  constituent 
elements  put  forth  by  the  Service  are 
non-specific  plant  community 
associations  or  general  physical 
locations  and  lack  a  clear  and 
quantifiable  relationship  to  the  species, 
but  this  information  will  be  essential  for 
future  consultations  with  the  Service.     * 

Our  Response:  As  described  in  the 
discussions  for  each  of  the  47  species 
for  which  critical  habitat  was  proposed, 
very  littie  is  known  about  the  sjiecific 
physical  and  biological  requirements  of 
these  species.  As  such,  we  defined  the 
primary  constituent  elements  on  the 
basis  of  the  habitat  features  of  the  areas 
from  which  the  plant  species  are 
reported,  such  as  the  type  of  plant 
community,  associafed  native  plant 
species,  locale  information  [e.g.,  steep 
rocky  cliffs,  talus  slopes,  stream  banks), 
and  elevation.  The  habitat  features 
represent  the  ecological  components 
required  by  the  plant.  The  type  of  plant 
community  and  associated  native  plant 
species  represent  on  specific 
microclimate  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
microorganism  community,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  soil  type,  elevation, 
rainfall  regime,  and  temperature. 
Elevation  indicates  information  on  daily 
and  seasonal  temperature  and  sun 
..  intensity.  Therefore,  the  descriptions  of 
the  physical  elements  of  the  locations  of 
each  of  these  species  and  the  plant 
commimities  associated  with  the 
species  represent  the  primary 
constituent  elements  for  these  species. 

(47)  Comment:  One  commenter 
remarked  that  only  a  rudimentary  map 
was  provided  with  no  indication  of  the 
boundaries  of  the  proposed  areas, 
acreage  involved,  nor  any  indication  of 
how  the  Service  determined  what  lands 
were  in  or  out  of  proposed  critical 
habitat. 

Our  Response:  The  maps  in  the 
Federal  Register  provide  the  general 
location  and  shape  of  taitical  habitat 
and  are  provided  for  reference  purposes 
to  guide  Federal  agencies  and  other 
interested  parties  in  locating  the  general 
boundaries  of  the  critical  habitat  (50 
CFR  17.94).  The  legal  descriptions  are 
readily  plotted  and  transferable  to  a 
variety  of  mapping  formats  and  were 
made  available  electronically  upon 
request  for  use  with  GIS  programs.  Unit 
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boundaries  were  defined  by  giving  the 
coordinates  in  UTM  Zone  5  with  units 
in  meters  using  North  American  Datum 
of  1983  (NAD83).  These  coordinates  can 
be  used  to  detennine  boundaries  with 
some  accuracy.  At  the  public  hearing, 
the  maps  were  expanded  to  wall-size  to 
assist  the  public  in  better  understanding 
the  proposed  critical  habitat.  These 
larger  scale  maps  were  also  provided  to 
individuals  upon  request.  Fmthermore, 
we  provided  direct  assistance  in 
response  to  written  or  telephone 
questions  with  regard  to  mapping  and 
landownership  within  the  proposed 
critical  habitat.  Designated  critical 
habitat  in  this  final  rule  consists  of  units 
separately  mapped  for  each  species  and 
is  more  true  to  the  elevation  contours, 
the  distribution  of  habitat,  and  other 
natural  features  while  excluding,  to  the 
extent  feasible,  areas  where  primary 
consistent  elements  are  absent. 

(48)  Comment:  The  Department  of 
Transportation,  a  State  agency,  stated 
that  designation  of  critical  habitat 
would  significantly  increase  the  costs  of 
planning,  design,  construction,  and 
maintenance  of  a  number  of  State 
highways  and  recommended  that  the 
buffer  zones  on  each  side  of  the  State 
highway  right-of-way  (minimum  100 
feet),  along  with  all  planned  roads,  be 
excluded  from  designation  of  critical 
habitat. 

Our  Response:  Operation  and 
maintenance  of  existing  manmade 
features  and  structures  adjacent  to 
critical  habitdt  would  not  be  subject  to 
consultation  pursuant  to  section  7  of  the 
Act  because  such  features  or  structures 
dodfiot  contain  the  PCEs,  unless  there 
are  effects  to  adjacent  critical  habitat.  If 
regular  maintenance  of  the  roads 
extends  100  feet  from  the  road  base,  it 
is  excluded  from  critical  habitat. 
Otherwise,  areas  that  contain  primary 
constituent  elements  and  which  have 
been  determined  to  be  essential  to  the 
conservation  of  a  number  of  the  plant 
species  on  the  island  of  Hawaii  are 
designated  as  critical  habitat. 

Issue  5:  Effects  of  Designation 

(49)  Comment:  Several  commenters, , 
including  the  Department  of  Land  and 
Natural  Resources,  Land  Division,  a 
State  agency,  remarked  on  the  need  for 
consultation,  pursuant  to  section  7  of 
the  Act,  which  would  be  triggered  by 
designation  of  critical  habitat,  and  the 
potentially  adverse  effect  such 
consultation  could  have  on  flexibility  of 
land  management  and  activities  such  as 
water  diversion  projects,  manipulation 
of  vegetation,  grazing,  applications  for 
Federal  loans  or  grants  (e.g.,  the  NRCS), 
conservation  district  use  applications, 


property  maintenance,  and  construction 
projects. 

Our  Response:  Under  section  7  of  the 
Act,  all  Federal  agencies  must  consult 
with  us  to  insure  that  any  action  that 
they  authorize,  fund,  or  carry  out  is  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  If  we  find  that  the 
proposed  actions  are  likely  to  jeopardize 
the  continued  existence  of  an 
endangered  or  threatened  species  or 
result  in  destruction  or  adverse 
modification  of  critical  habitat,  we 
suggest  reasonable  and  prudent 
alternatives  that  would  allow  the 
Federal  agency  to  implement  their 
proposed  action  without  such  adverse 
consequences.  Every  consultation  is 
unique,  and  it  is  impossible  to  comment 
on  what  the  results  of  a  future 
consultation  would  be  without  details  of 
the  proposed  activity  and  the  status  of 
the  species  and  its  critical  habitat  at  the 
time  of  the  consultation. 

(50)  Comment:  Several  commenters 
stated  that  designation  of  critical  habitat 
would  uimecessarily  adversely  affect 
military  training  (some  of  which  caimot 
be  duplicated  elsewhere)  and  may  delay 
construction  of  required  training 
facilities. 

Our  Response:  The  potential  direct 
and  indirect  costs  to  the  Army  are 
discussed  in  detail  in  Chapter  3,  section 
3f,  of  the  Draft  Economic  Analysis 
(DEA)  and  in  sections  3h  and  4f  of  the 
Addendum.  We  have  had  numerous 
discussions  with  the  Army  regarding 
these  areas,  and,  as  a  result,  we  have 
removed  PTA,  based  on  either  the  lack 
of  primary  constituent  elements  or  other 
reasons  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2)"). 

(51)  Comment:  One  commenter  stated 
that  all  species  should  be  offered 
protection,  but  they  cannot  support 
protection  for  some  and  not  for  others. 
They  are  concerned  about  the  nonnative 
animals,  whose  fate  would  be  decided 
by  agencies  that  consider  them  invasive 
and  kill  them.  The  cinrent 
interpretation  of  critical  habitat  in  effect 
allows  the  Federal  government  and  its 
partners  to  utilize  any  methodology  they 
wish  in  dealing  with  feral  animals  with 
impunity,  although  such  methods  may 
be  cruel  and  environmentally  xmsound. 

Our  Response:  The  designation  of 
critical  habitat  does  not  give  the  Federal 
government  or  its  partners  the  authority 
to  manage  feral  animals.  Any  potential 
animal  management  program  would  be 
subject  to  all  applicable  State.  Federal, 
and  local  laws. 

(52)  Comment.- Several  commenters 
expressed  concern  over  the  effect  that 


designation  of  critical  habitat  would 
have  on  subsistence  himting  and 
gathering,  particularly  that  the  control 
of  feral  pigs  and  ungulates  would  result 
in  adverse  economical  and  cultm-al,     ' 
effects  to  Native  Hawaiian  people  and 
the  State's  economy.  Others  stated  that 
the  removal  of  ungulates  finm  the  forest 
would  result  in  an  increased  threat  and 
frequency  of  fire. 

Our  Response:  A  critical  habitat 
designation  has  no  regulatory  effect  on 
access  to  State  or  private  lands. 
Recreational,  commercial,  and 
subsistence  activities,  including  hunting 
on  non-Federal  lands,  are  not  regulated 
by  this  critical  habitat  designation  and 
may  be  affected  only  where  there  is 
Federal  involvement  in  the  action  and 
when  the  action  is  likely  to  destroy  or 
adversely  modify  critical  habitat.  Such 
designation  also  does  not  require  the 
State  or  a  private  landowner  to  fence  the 
designated  area  and/or  remove  gemie 
mammals.  We  also  recognize  that  under 
certain  circumstances,  removal  of 
ungulates  can  result  in  an  increase  in 
weedy  growth  and  associated  fire  risk, 
and  we  recommend  that  ungulate 
management  programs  assess  and 
address  this  issue. 

(53)  Comment:  The  Department  of 
Hawaiian  Homelands,  a  State  agency, 
stated  that  Hawaiian  home  lands  in  the 
area  of  the  Waimea  and  South  Point 
parcels  have  already  been  subdivided 
into  individual  lots.  The  Department  of 
Hawaiian  Home  Lands  does  not  have 
the  authority  to  retroactively  impose 
management  plans  on  individuaJ 
lessees.  Therefore,  any  regulatory 
impact  will  fall  on  these  lessees. 

Our  Response:  A  critical  habitat 
designation  does  not  constitute  a  land 
management  plan,  does  not  mandate  a 
management  plan,  and  does  not 
mandate  particular  manageinent  actions. 
On  State  or  private  lands,  there  is  no 
direct  Federal  regulatory  impact  from  a 
criticed  habitat  designation  unless  some 
sort  of  Federal  permit,  license,  or 
funding  is  involved.  If  there  is  a  Federal 
nexus,  the  Federal  agency  granting  or 
issuing  the  permit,  license,  or  funding, 
not  an  individual  lessee,  is  required  to 
consult  with  the  Service  to  ensure  that 
the  activity  being  permitted,  licensed,  or 
funded  is  not  likely  to  destroy  or 
adversely  modify  critical  habitat.  By 
consulting  with  the  Service,  the  Federal 
agency  can  usually  minimize  or  avoid 
potential  conflicts  with  listed  species 
and  their  critical  habitat,  and  the 
proposed  activity  may  be  undertaken. 

(54)  Comment:  One  commenter  raised 
the  issue  of  the  number  of  fires 
currently  burning  in  the  landfill  at 
Keahuolu  that  have  the  potential  to 
explode  and  raised  concerns  that 
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designation  of  critical  habitat  could 
adversely  affect  plans  for  remediation. 

Our  Response:  The  burning  landfill  is 
not  within  the  final  critical  habitat 
designation.  Operation  and  maintenance 
of  existing  manmade  features  and 
structures  adjacent  to  critical  habitat  are 
not  subject  to  section  7  consultation. 
Unless  a  Federal  action  related  to 
landfill  remediation  activities  directly 
or  indirectly  affects  nearby  habitat 
containing  the  primary  constituent 
elements,  these  activities  would  not  be 
affected  by  the  designation  of  critical 
habitat. 

Issue  6:  Legal  Issues 

(55)  Comment:  One  commenter  stated 
that  the  Service  cannot  lawfully  exclude 
areas  from  critical  habitat  based  on  a 
finding  that  they  currently  are 
adequately  managed  or  protected.  To  do 
so  would  violate  the  mandatory  duty  to 
designate  critical  habitat  to  the 
maximum  extent  prudent  and 
determinable.  The  commenter  urges  the 
Service  not  to  exclude  any  areas  from 
designation  on  this  basis  (i.e.,  lands^ 
already  managed  or  protected),  since 
doing  so  would  violate  the  mandatory 
duty  to  designate  critical  habitat  "to  the 
maximum  extent  prudent  and 
determinable." 

Our  Response:  In  accordance  with 
section  3(5)(A)(i)  of  the  Act  and 
regulations  at  50  CFR  424.12,  in 
determining  which  areas  to  propose  as 
critical  habitat,  we  are  required  to  base 
critical  habitat  determinations  on  the 
best  scientific  and  commercial  data 
available  and  to  consider  those  physical 
and  biological  features  (primary 
constituent  elements)  that  are  essential 
to  the  conservation  of  the  species  and 
that  may  require  special  management 
considerations  or  protection.  If  an  area 
Is  covered  by  a  plan  that  meets  our 
management  criteria,  we  believe  it  does 
not  constitute  critical  habitat  as  defined 
by  the  Act  because  the  primary 
constituent  elements  found  there  are  not 
considered  to  be  in  need  of  special 
management  or  protection.  For  a 
detailed  explanation  of  this  evaluation 
see  the  "Analysis  of  Managed  Lands 
Under  Section  3(5)(A)"  section  below. 
However,  to  the  extent  that  special 
management  considerations  and 
protection  may  be  required  for  any  of 
these  areas  and  they,  therefore,  would 
meet  the  definition  of  critical  habitat 
according  to  section  3(5)(A)(i),  they  are 
also  properly  excluded  from  designation 
under  section  4(b)(2)  of  the  Act  (see 
"Analysis  of  Impacts  under  Section 
4(b)(2)"  section  below). 

(56)  Comment:  Several  commenters, 
including  the  Department  of  Land  and 
Natiu-al  Resources,  Land  Division,  a 


State  agency,  stated  that  the  proposal 
appeared  to  not  recognize  the  interplay 
in  Hawaii  between  Federal  and  State 
laws,  particularly  environmental  laws. 
They  stated  that  harming  endangered 
and  threatened  plants,  even  on  private 
property,  is  already  prohibited  under 
State  law  and  that  designation  of  critical 
habitat  duplicates  existing  regulations, 
zoning  laws,  and  land  use  laws,  creating 
an  additional  unnecessary  regulatory 
biu-den  and  decrease  in  land  values, 
thus  resulting  in  "taking." 

Our  Response:  The  designation  of 
critical  habitat  requires  all  Federal 
agencies  to  ensiue,  in  consultation  with 
the  Service,  that  any  action  authorized, 
funded,  or  caiam  out  by  the  ageacy  is 
not  likely  to  result  in  the  destruction  or 
adverse  modification  of  designated 
critical  habitat.  If,  after  consultation,  our 
biological  opinion  concludes  that  a 
proposed  action  is  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat,  we  are  required  to 
suggest  reasonable  and  prudent 
alternatives  to  the  action  that  would 
avoid  the  destruction  or  adverse 
modification  of  the  critical  habitat  (16 
U.S.C.  1536(b)(3)(A)).  If  we  cannot 
suggest  acceptable  reasonable  and 
prudent  alternatives,  the  agency  (or  the 
applicant)  may  apply  for  an  exemption 
from  the  Endangered  Species  Committee 
under  section  7(e)  through  (p)  of  the 
Act.  Possible  effects  resulting  from 
interplay  of  the  Federal  Endangered 
Species  Act  and  Hawaii  State  law  are 
also  discussed  in  the  DEA  and 
Addendum  under  indirect  costs. 

However,  the  mere  promulgation  of  a 
regulation,  like  the  enactment  of  a 
statute,  does  not  take  private  property 
unless  the  regulation  on  its  face  denies 
the  property  owners  all  economically 
beneficial  or  productive  use  of  their 
land  (Agins  v.  City  of  Tiburon,  447  U.S. 
255,  260-263  (1980);  Model  v.  Virginia 
Surface  Mining  and  Reclamation  Ass'n, 
452  U.S.  264,  195  (1981);  Lucas  v.  South 
Carolina  Coastal  Council,  505  U.S. 
1003,  1014  (1992)).  The  Act  does  not 
automatically  restrict  all  uses  of  critical 
habitat,  but  only  imposes  restrictions 
under  section  7(a)(2)  on  Federal  agency 
actions  that  may  result  in  destruction  or 
adverse  modification  of  designated 
critical  habitat.  Furthermore,  as 
discussed  above,  if  a  biological  opinion 
concludes  that  a  proposed  action  is 
likely  to  result  in  destruction  or 
modification  of  critical  habitat,  we  are 
required  to  suggest  reasonable  and 
prudent  alternatives.  Finally,  habitat 
value  is  only  one  factor  among  many 
that  State  and  local  governments 
consider  in  making  decisions  on 
allowable  property  uses,  (See,  e.g.  HRS 


205-17)  and  would  not  necessarily  be 
solely  attributable  to  critical  habitat. 

(57)  Comment:  Several  commenters, 
including  the  Department  of  Land  and 
Natural  Resources,  Land  Division,  a 
State  agency,  raised  concerns  over  the 
temporal  relationship  of  the  economic 
analysis  relative  to  designation  of 
critical  habitat.  One  commenter  stated 
that  economic  impacts  should  be 
considered  conciurent  with  all  other 
information  and  objected  to  the 
disjointed  process.  Another  commenter 
wanted  to  ensiu-e  that  the  economic 
analysis  be  completed  prior  to  the 
designation  of  critical  habitat  to  ensure 
the  Service  meets  the  "prudent  and 
determinable"  standard  for  such 
designation. 

Our  Response:  An  economic  analysis 
of  the  impact  of  critical  habitat  cannot 
be  performed  without  knowing  the 
location  of  the  critical  habitat.  This  fact 
is  easily  realized  by  considering  the 
difference  of  proposed  critical  habitat 
on  land  zoned  for  protective 
conservation  versus  land  zoned  for 
urban  development.  These  types  of 
zoning  issues,  as  well  as  other  issues, 
will  greaUy  affect  any  economic  analysis 
of  critical  habitat  and  cannot  be  taken 
into  consideration  imtil  a  proposal  of 
critical  habitat  is  put  forth.  The 
proposed  prudency  finding  is  not  a  final 
prudency  finding  since  it  has  not 
considered  the  economic  issues.  The 
fact  that  the  proposed  critical  habitat  is 
published  in  a  proposed  rule 
emphasizes  that  no  final  decision  has 
been  made  on  location  or  extent  of 
critical  habitat.  The  final  designation  of 
critical  habitat  occvus  after  public 
comments  have  been  taken  into 
consideration  and  the  economic 
analysis  on  the  proposed  critical  habitat 
has  been  completed.  The  effects  of  the 
public  comments  and  the  economic 
analysis  are  then  reflected  in  the  final 
rulemaking. 

(58)  Comment:  Several  commenters 
stated  that  designation  of  critical  habitat 
could  have  an  adverse  affect  on  the 
voluntary  cooperation  for  species 
conservation  between  the  private  sector 
and  the  Federal  government  and  may 
actually  result  in  less  species  recovery. 
Several  commenters  suggested  the  use 
of  alternatives  to  critical  habitat 
designation  that  would  result  in  greater 
net  benefits  to  the  species  and 
recommended  that  the  Service  and 
landowners  focus  their  resoiut;es 
towards  proactive  cooperation  between 
the  Federal  and  State  agencies  and 
private  landowners,  including  the 
development  of  monetary  and  other 
incentives  to  engage  in  species 
protection  and  recovery. 
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Our  Response:  We  are  required  under 
section  4  of  the  Act  to  designate  critical 
habitat  based  on  the  best  available 
information  we  have  at  the  time  of 
designation.  In  addition,  we  are  directed 
by  the  Act  to  recover  the  species  and  the 
ecosystems  on  which  they  depend,  not 
just  preserve  them  in  a  horticultural 
facility.  We  realize  that  designation  of 
critical  habitat  alone  will  not  achieve 
recovery.  Many  threatened  and 
endangered  species  occur  on  private 
lands,  and  we  recognize  the  importance 
of  conservation  actions  by  private 
landowners.  Cooperation  from  private 
landowners  is  an  important  element  of 
our  conservation  efforts,  and  we  have 
had  considerable  success  in  developing 
partnerships  with  large  and  small 
landowners,  government  agencies,  and 
nongovernmental  organizations  for 
conservation  activities  on  the  island  of 
Hawaii,  in  the  State  of  Hawaii,  and 
throughout  the  nation. 

We  administer  several  programs 
aimed  at  providing  incentives  to 
landowners  fo  conserve  endangered  and 
threatened  species  on  their  lands.  One 
of  these  programs  is  the  Endangered 
Species  Landowner  Incentive  Program. ' 
which  was  first  funded  by  Congress  in 
fiscal  year  1999.  Under  this  program,  we 
provide  technical  assistance  and 
funding  to  landowners  for  carrying  out 
conservation  actions  on  their  lands.  In 
the  first  year  alone.  145  proposals 
totaling  $21.1  million  competed  for  $5 
million  in  grant  money.  Additional 
information  on  landowner  incentive 
programs  that  we  administer  may  be 
found  on  our  Web  site  [http:// 
endangered.fws.gov/landowner/ 
index.html). 

(59)  Comment:  Several  commenters 
raised  concerns  about  the  nature  of  the 
public  hearings.  Several  conmienters 
requested  that  there  be  a  process  that 
would  reach  the  more  rural  areas,  and 
others  requested  that  more  public 
hearings  be  held,  particularly  after  the 
economic  analysis  was  completed,  to 
make  the  conclusions  available  to  the 
general  public. 

Our  Response:  Section  4(b)(5)(E)  of 
the  Act  requires  that  a  public  hearing  be 
held  if  it  is  requested  within  45  days  of 
the  publication  of  a  proposed  rule.  In 
response  to  two  requests  from 
recreational  hunting  organizations,  we 
published  a  notice  of  two  public  ' 

hearings  on  the  proposed  critical  habitat 
designations  for  47  plants  from  the 
island  of  Hawaii,  and  we  reopened  the 
comment  period,  which  originally 
closed  on  July  29,  2002.  The  two  public 
hearings  were  held  on  the  island  of 
Hawaii  in  Kailua-Kona  and  Hilo  on 
October  29  and  October  30,  2002, 
respectively.  These  notices  were 


advertised  in  the  Honolulu  Star-  ■ 
Bulletin.  We  also  held  several  informal 
meeting  to  discuss  critical  habitat  with 
a  variety  of  groups,  including  trade 
organizations,  community  associations, 
and  hunting  clubs.  Although  we  did  not 
have  a  public  hearing  on  the  economic 
analysis,  notice  of  its  availability  was 
published  in  the  Federal  Register  and 
comments  were  solicited. 

(60)  Comment:  One  commenter  asked 
how  long  it  would  take  to  undo 
designation  of  critical  habitat  if 
necessary  to  correct  or  adjust  for  future 
conditions. 

Our  Response:  If  provided  with  new 
information,  we  may  revise  the  critical 
habitat  designation  at  any  time  in  the 
future.  The  time  it  takes  to  produce  a 
proposed  rule,  receive  peer  review  and 
public  comment,  and  to  publish  a  final 
rule  varies  with  the  situation. 

(61)  Comment:  One  commenter  stated 
that,  should  current  public  use  of  any 
area  that  is  designated  as  critical  habitat 
be  reduced  or  removed,  the  Service 
should  provide  in-kind  mitigation. 

Our  Response:  Possible  effects 
resulting  from  interplay  of  the  Federal 
Endangered  Species  Act  and  Hawaii 
State  law  are  discussed  in  the  DEA  and 
Addendum  under  indirect  costs  (e.g.. 
possible  conservation  management 
mandate  for  the  private  landowner  and 
reduction  in  game  mammals' 
population).  Further,  the  DEA  and 
Addendum  discuss  the  indirect  impacts 
resulting  from  the  possible  redistricting 
of  private  land  into  the  Conservation 
District,  noting  that,  under  a  most 
extreme  scenario,  areas  designated  as 
critical  habitat  could  be  placed  in  the 
Protective  Subzone  with  the  most  severe 
restrictions,  which  could  restrict 
development  or  a  new  agricultural  use, 
or  interfere  with  irrigation  water 
development.  As  indicated  in  the 
Addendum,  the  likelihood  of  mandated 
redistricting  is  undetermined  but  is 
expected  to  be  small. 

(62)  Comment:  One  commenter  stated 
that  the  newly  elected  governor  and  her 
staff  be  allowed  time  to  comment,  as  she 
will  need  to  deal  with  any  economic  or 
social  fallout  from  the  designation  of 
critical  habitat  on  the  island  of  Hawaii. 
Another  commenter  stated  that  as  more 
than  50  percent  of  the  lands  proposed 
for  designation  are  State  lands,  the 
Hawaii  State  legislature  should  have 
significant  input  into  the  designation. 

Our  Response:  All  persons  were 
invited  to  comment  on  the  proposed 
rule.  Four  public  comment  periods  were 
open  for  this  rule.  The  first  opened 
upon  publication  of  the  rule  on  May  28, 
2002,  for  initial  comments  on  the  rule, 
and  remained  open  until  July  29,  2002 
(67  FR  36968).  The  second  was  open 


from  August  26,  2002.  until  September 
30,  2002  (67  FR  54766).  The  third  was 
open  from  September  24,  2002,  until 
November  30,  2002  (67  FR  59811).  The 
fourth  opened  on  December  18,  2002.  to 
allow  comments  on  the  DEA  and  closed 
on  January  17.  2003  (67  FR  77464). 
Comments  were  received  fit)m 
representatives  of  various  State 
agencies. 

(63)  Comment:  Several  commenters 
stated  that  the  designation  of  critical 
habitat  will  result  in  a  flood  of  lawsuits. 
One  commenter  was  concerned  that  if  it 
is  foimd  that  more  critical  habitat  was 
designated  than  is  needed,  it  will  be 
impossible  to  rescind  the  designation 
for  these  areas. 

Our  Response:  The  Act  does  not 
obligate  landowners  to  manage  their 
land  to  protect  critical  habitat,  nor 
would  landowners  and  managers  be 
obligated  under  the  Act  to  participate  in 
projects  to  recover  a  species  for  which 
critical  habitat  has  been  designated. 
However,  the  DEA  does  discuss  the 
potential  impacts  piu-suant  to  the 
interplay  with  State  law.  including  the 
possibility  of  litigation.  Specifically, 
adverse  impacts  on  development, 
including  delays  for  additional  studies 
and  agency  reviews,  increased  costs  for 
environmental  studies,  increased  risk  of 
project  denials,  increased  risk  of  costly 
mitigation  measiu^s,  and  increased  risk 
of  litigation  over  approvals,  are  not 
expected. 

(64)  Comment:  One  commenter  stated 
that  proposed  critical  habitat  on  lands 
owned  by  the  Queen  Liliuokalani  Trust 
at  Keahuolu  are  surrounded  by  urban 
development  and  have  been  designated 
for  future  urban  development  by  the 
State  and  County  of  Hawaii. 

Our  Response:  We  have  excluded 
Queen  Liliuokalani  Trust  lands  and 
other  lands  in  this  area  (see  "Analysis 
of  Impacts  Under  Section  4(b)(2)").  We 
met  with  owners  of  land  in  the 
proposed  critical  habitat  in  the 
Keahuolu  area  Euid  have  revised  unit 
Hawaii  Y2  based  on  new  information 
received  during  the  public  comment 
period. 

(65)  Comment:  We  received  a 
comment  letter  on  February  21,  2003 
(after  the  close  of  the  comment  period), 
requesting  additional  time  to  work  with 
us  to  implement  interim  conservation 
measures  believed  to  be  more  beneficial 
to  Neraudia  ovata  (and  Blackburn's 
sphinx  moth  (Manduca  blackbumi))  and 
their  respective  habitats  on  lands  owned 
by  TSA  and  MID  corporations.  The 
landowner  offered  to:  (1)  Set  aside  100 
to  130  contiguous  areas  located  in  the 
proposed  critical  habitat  unit  Hawaii  Yl 
(and  proposed  Blackburn's  sphinx  moth 
proposed  critical  habitat);  (2)  Enter  into 
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good  faith  negotiations  with  Federal, 
State,  or  county  entities  for  acquisition 
of  the  area;  (3)  Agree  to  enter  into  a  Safe 
J^bor  Agreement  with  us  to  ensure  the 
protection  and  management  of  a 
baseline  level  of  Neraudia  ovata  (and 
Blackburn's  sphinx  moth);  and  (4)  Enter 
into  a  memorandum  of  understanding  or 
cooperative  agreement  that  addresses 
habitat  protection,  land  access,  and 
monitoring  and  management  actions. 
Our  Response:  Unit  Hawaii  Yl  was 
proposed  as  critical  habitat  for  two 
species:  Isodendrion  pyrifolium  and 
Neraudia  ovata.  We  have  excluded 
lands  in  this  area  (see  "Analysis  of 
Impacts  Under  Section  4(b)(2)"). 

Issue  7:  Economic  Issues 

(66)  Comment:  One  commenter 
expressed  concern  over  the  potential  for 
designation  of  critical  habitat  to  have 
significant  adverse  effects  on  private 
lands,  both  Agricultural  and  Urban 
Districts,  due  to  increased  State 
regulatory  implications. 

Our  Response:  The  potential  adverse 
effect  on  private  lands  in  both  the 
Agricultural  and  Urban  Districts  are 
discussed  in  the  Indirect  Costs  sections 
of  the  DEA  and  in  the  Addendum.  The 
effects  include  redistricting, 
conservation  management,  State  and 
county  development  approvals, 
reductions  in  property  values,  etc.  The 
DEA  and  Addendum  estimate  the  costs 
of  such  impacts.  For  certain  parcels,  a 
reduction  in  certain  property  values  is 
reasonably  foreseeable,  but  the 
magnitude  and  duration  of  the  loss  is 
nort  known.  As  such,  the  Addendum 
estimates  these  impacts  to  be  some 
undetermined  fraction  of  $71.2  million 
to  Si 24.4  million  over  10  vears. 

(67)  Comment:  One  commenter 
expressed  concern  that  the  designation 
of  critical  habitat  would  result  in  a 
lawsuit  to  remove  game  animals,  which 
would  cause  a  tremendous  financial 
burden  on  the  State  and  destroy 
traditional  and  cultural  practices  of  its 
people. 

Our  Response:  Chapter  VI,  Section 
4.b.{3)  of  the  DEA  acknowledges  that,  if 
it  were  to  occur,  the  removal  of  game 
animals  would  result  in  a  loss  in 
hunting  activity,  economic  activity, 
huntfjr  benefits,  consumption  of  hunting 
meat,  and  social  and  cultural  value  of 
hunting,  and  it  would  increase  State 
expenditures.  However,  the  concern 
about  the  removal  of  game  animals  is 
based  in  p^rt  on  the  premise  that  critical: 
habitat  will  require  the  State  to 
undertake  steps  to  avoid  the  taking  of  a 
listed  species.  As  stated  in  the 
Conservation  Management  section  of  the 
Addendum,  while  critical  habitat  may 
provide  information  to  help  a 


landowner  identify  where  take  may 
occur,  take  prohibitions — to  the  extent 
they  apply  to  listed  plants — are 
triggered  by  the  listing  of  a  species  and 
would  apply  whether  or  not  critical 
habitat  is  designated.  As  such, 
designating  critical  habitat  is  not 
anticipated  to  result  in  the  removed  of 
game  animals. 

(68)  Comment:  Several  commenters 
expressed  concern  that  the  designation 
of  critical  habitat  would  constrain 
community  and  infrastructure  growth, 
business  growth,  and  development  of 
affordable  housing. 

Our  Response:  We  have  excluded 
lands  in  this  area  (see  "Analysis  of 
Impacts  Under  Section  4(b)(2)"). 

(69)  Comment:  Several  commenters 
expressed  concern  that  the  designation 
of  critical  habitat  would  constrain 
outdoor  recreation  and  subsistence 
hunting  and  gathering. 

Our  Response:  The  impacts  to  outdoor 
recreation  and  subsistence  hunting  and 
gathering  are  discussed  in  the  DEA  and 
the  Addendum.  Specifically,  the  Direct 
Costs  section  of  the  DEA,  as  amended  by 
the  Addendum,  discusses  impacts  to 
State-managed  hunting.  National  Parkt 
and  Wildlife  Refuges,  State-managed 
areas,  and  the  State  trail  and  access 
system-  The  Indirect  Costs  section  of  the 
DEA,  as  amended  by  the  Addendum, 
discusses  the  impacts  to  management  of 
game  mammals  and  hunting  lands,  and 
subsistence  and  Native  Hawaiian 
practices.  Potential  benefits  to 
ecotourism  and  outdoor  recreation  are 
discussed  in  the  Benefits  Section  of  the 
DEA.  The  impacts,  if  any,  for  each  of 
these  activities  are  summarized  below. 

In  summary,  our  final  economic 
analysis  estimates  that  the  probability  of 
a  major  State-initiated  change  in  game 
mammal  management,  i.e.,  that  the  State 
would  adopt  a  policy  to  substantially 
reduce  game  mammal  populations  in 
critical  habitat  units  that  overlap  with 
State  hunting  units,  is  small.  The 
probability  that  restriction  of  access  and 
prohibition  of  subsistence  activities  in 
all  critical  habitat  areas  is  undetermined 
but  unlikely.  It  is  more  likely  that 
subsistence  activities  would  be 
consistent  with  conservation 
restrictions,  should  any  be  imposed. 
Thus  it  is  anticipated  that  the  impact  of 
critical  habitat  on  subsistence  activities 
will  be  minimal.  Ecotourism  could 
benefit  from  project  modifications,  that 
may  result  from  critical  habitat 
designation,  that  enhance  the  quality  of 
the  ecosystem  and  expand  the 
geographic  scope  of  high-quality 
ecosystems,  thereby  increasing  the 
appeal  of  ecotourism  tours  to  visitors. 

(70)  Comment:  Some  commenters 
raised  concerns  over  the  abifity  of 


wildlife  and  other  projects  to  receive 
Pittman-Robertson  or  other  Federal 
funding  or  grants. 

Our  Response:  Chapter  VI,  Section 
S.a.  of  the  DEA  discusses  Pittman- 
Robertson  funding  for  wildlife  projects. 
The  State  Department  of  Land  and 
Natural  Resources  (DLNR)  already 
consults  with  the  Service  regarding 
projects  that  receive  Pittman-Robertson 
funding.  As  stated  in  the  DEA,  the 
designation  of  critical  habitat  may 
increase  the  level  of  effort  required  to 
analyze  the  effects  of  feral  ungulates, 
especially  in  areas  that  are  unoccupied 
by  the  listed  plants.  However,  Hawaii 
currently  receives  the  minimum  amount 
of  Pittman-Robertson  funds,  so  the 
critical  habitat  designation  would  not 
impact  the  amount  of  Pittman-Robertson 
funds  the  State  receives. 

Impacts  to  other  projects  that  receive 
Federal  funding  or  grants,  or  have 
Federal  involvement,  are  discussed  in 
the  Direct  Costs  section  of  the  DEA,  as 
amended  by  the  Addendum.  As  shown 
in  Table  Add-3,  the  total  direct  costs 
range  fi-om  $46.6  million  to  $62.7 
million  over  10  years. 

(71)  Comment:  Two  commenters  had 
concerns  regarding  funding  and 
assistance  to  farmers  and  ranchers  in  the 
form  of  U.S.  Department  of  Agriculture 
(USDA)  loans,  grants,  subsidy 
payments,  etc.,  or  other  Federal  funding 
such  as  Veterans  Administration  (VA) 
loans,  Federal  Housing  Administration 
(FHA).loans,  NMHA  loans  or  similar 
Housing  and  Urban  Development  (HUD) 
programs. 

Our  Response:  The  impacts  associated 
with  USDA  and  HUD  programs  are 
discussed  in  the  Ranching  Operations 
and  Residential  Development  sections 
of  the  Addendum.  Potential  impacts  to 
ranching  operations  include  S38.800  to 
$82,400  in  costs  to  ranchers,  NRCS,  and 
the  Service  in  section  7  consultation 
costs  with  no  project  modifications.  The 
Addendum  anticipates  no  impacts  to 
residential  development  because  areas 
planned  for  development  are  removed 
from  the  final  designation  and  Other 
planned  developments  have  no 
reasonably  foreseeable  Federal 
involvement. 

(72)  Comment:  One  commenter  was 
concerned  that  the  designation  of 
critical  habitat  would  adversely  affect 
their  sale  of  conservation  easements  to 
the  U.S.  Forest  Ser\'ice. 

Our  Response:  The  commenter's  land 
was  not  included  in  the  proposed 
designation  and  is  also  not  included  in 
the  critical  habitat  designation,  so  this 
analysis  anticipates  that  the  designation 
of  critical  habitat  will  not  impact  the 
sale  of  conservation  easements  on  these 
parcels. 
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(73)  Comment:  One  commenter  had 
specific  concerns  about  the  effect  the 
designation  of  critical  habitat  would 
have  relative  to  the  Department  of 
Hawaiian  Homelands  (DHHL) 
homesteading  program. 

Our  Response:  As  discussed  in  the 
Residentiail  Development  section  in  the 
Addendum,  there  is  no  DHHL  land 
within  the  critical  habitat  designation 
that  is  planned  to  be  developed  within 
the  next  20  years.  As  such,  any  potential 
impacts  to  the  DHHL  homestead 
program  are  well  beyond  the  10-year 
timefirame  of  this  analysis. 

(74)  Comment:  Several  commenters 
commented  that  the  economic  analysis 
did  not  thbroughly  consider  the  nexus 
between  the  State  of  Hawaii's 
environmental  laws  ^d  the  Federal 
Endangered  Species  Act  and  other 
Federal  laws  (such  as  the  Coastal  Zone 
Management  Act).  At  least  two 
commenters  commented  that  these  plant 
species  are  already  protected  under 
State  of  Hawaii  law,  which  virtually 
assiu'es  that  a  violation  of  the  Federal 
Endangered  Species  Act  will  also  be  a 
violation  of  the  State  law  prohibition  on 
harm  to  federally  listed  and  State-listed 
plants. 

Our  Response:  The  nexus  between  the 
State  of  Hawaii's  environmental  laws 
and  Federal  laws  is  discussed  in  detail 
in  the  Indirect  Costs  section  of  the  DEA. 
as  amended  by  the  Addendum. 
Specifically,  impacts  associated  with 
State  redistricting,  mandated 
conservation  management.  State  and 
county  development  approvals,  and 
State  and  county  environmental  review 
are  considered. 

The  DEA  and  Addendum  examine 
any  indirect  costs  of  critical  habitat 
designation,  such  as  when  critical 
habitat  designation  triggers  the 
applicability  of  a  State  or  local  statute. 
Prohibition  of  "harm"  is  associated  with 
State  laws  regarding  the  take  of  listed 
plants.  Take  prohibitions  are 
attributable  to  a  listing  decision  and 
they  are  not  coextensive  costs  of  critical 
habitat  designations.  There  are  no  take 
prohibitions  associated  with  critical 
habitat.  Other  possible  indirect  impacts, 
such  as  loss  in  property  values  due  to 
State  redistricting  of  land  from 
agricultural  or  nu-al  to  conservation : 
were  analyzed  (see  also  our  response  to 
Comment  81).  However,  there  is 
considerable  uncertainty  as  to  whether 
any  or  all  of  these  indirect  impacts  may 
occiu  since  they  depend  on  actions  and 
decisions  other  than  those  required 
under  the  ESA,  and  there  is  only  limited 
history  to  serve  as  guidance. 

The  commenters'  reference  to  the 
Coastal  Zone  Management  Act  discusses 
the  possibility  of  delays  or  denials  of 


county  Special  Management  Area 
(SMA)  Use  Permits  for  development 
projects  in  critical  habitat.  None  of  the 
planned  development  projects  in  the 
critical  habitat  designation  are  located 
in  the  SMA,  so  this  analysis  anticipates 
no  impacts  associated  with  SMA  Use 
Permits. 

(75)  Co/nmenf:  Several  commenters, 
including  the  Department  of  Land  and 
Natural  Resources,  Land  Division,  a 
State  agency,  commented  that  the 
economic  analysis  needs  to  take  into 
consideration  all  economic  impacts, 
including  those  in  addition  to 
"indirect"  effects,  those  effects  in  the 
"reasonably  foreseeable"  future,  or  for 
those  projects  that  are  expected  to  occiir 
within  the  next  10  years.  Several 
commenters,  including  the  Department 
of  Agriculture,  a  State  agency, 
commented  that  the  scope  of  the 
economic  analysis  was  too  narrow  and 
needed  to  go  beyond  those  direct 
economic  impacts  associated  with 
project  compliance  with  section  7  of  the 
Act. 

Our  Response:  Both  direct  and 
indirect  impacts  are  analyzed  in  Chapter 
VI  of  the  DEA  and  in  the  Addendum, 
and  both  are  simunarized  in  Table  Add- 
3.  Information  is  limited  and  unreliable 
for  projects,  land  uses,  and  activities 
that  may  occur  at  some  time  beyond  the, 
reasonably  foreseeable  future,  so  in 
general,  these  projects,  land  uses,  and 
activities  are  not  considered  in  the  DEA 
or  in  the  Addendum.  A  10-year  time 
horizon  is  used  because  many 
landowners  and  managers  do  not  have 
specific  plans  for  projects  beyond  10 
years.  In  addition,  the  forecasts  in  the 
analysis  of  future  economic  activity  are 
based  on  ciu-rent  socioeconomic  trends 
and  the  ciu-rent  level  of  technology,  both 
of  which  are  likely  to  change  over  the 
long  term. 

(76)  Comment:  Several  commenters 
commented  that  the  economic  analyses 
should  also  include  those  significant 
beneficial  economic  benefits  that  are 
provided  by  the  designation  of  critical 
habitat,  particularly  since  the  economic 
analysis  provides  text  to  this  effect. 
These  benefits  include,  but  are  not 
necessarily  limited  to,  things  such  as 
groundwater  recharge,  maintenance  of 
surface  water  quality,  erosion  control, 
funding  for  research,  development  of 
niusery  and  landscape  products, 
volunteer  conservation  work,  careers  in 
biology,  and  ecolourism.  One 
commenter  commented  that  protecting 
critical  habitat  is  essential  not  only  for 
the  recovery  of  threatened  and 
endangered  plants  but  also  to  protect 
the  ecosystems  upon  which  they  rely  for 
long-term  survival  and  recovery. 


Our  Response:  The  Benefits  sections 
of  the  DEA  and  the  Addendum  discuss 
the  benefits  mentioned  above.  It  is  not 
feasible,  however,  to  fully  describe  and 
accurately  quantify  these  benefits  in  the 
specific  context  of  the  critical  habitat 
designation  because  of  the  scarcity  of 
available  studies  and  information 
relating  to  the  size  and  value  of 
beneficial  changes  that  are  likely  to 
occur  as  a  result  of  designating  critical 
habitat.  In  particular,  the  following 
information  is  not  currently  available: 
(1)  Scientific  studies  on  the  magnitude 
of  the  recovery  and  ecosystem  changes 
resulting  from  the  critical  habitat 
designation,  and  (2)  economic  studies 
on  the  per-unit  value  of  many  of  the 
changes. 

{77]  Comment:  One  commenter 
commented  that  the  only  benefit  that 
would  arise  from  designation  of  critical 
habitat  would  be  the  availability  of 
funding  for  the  DLNR  that  would  be 
used  for  the  implementation  of 
management  plans  prepared  by  The 
Nature  Conservancy  to  fence  and 
eradicate  all  game  mammals  within 
these  areas. 

Our  Response:  As  mentioned  in  the 
Indirect  Costs  section  of  the  DEA,  the 
designation  of  critical  habitat  is  not 
expected  to  change  the  nature  of  the 
ongoing  debate  regarding  the 
management  of  the  game  mammal 
population  in  Hawaii,  although  it  may 
expand  or  refine  the  geographic  focus. 
However,  even  with  critical  habitat,  the 
DEA  assumes  that  the  probability  is 
small  that  the  State  DLNR  would  adopt 
a  policy  to  substantially  reduce  game 
mammal  populations  in  critical  habitat 
units  that  overlap  with  State  Hunting 
Units,  even  if  critical  habitat  caused  an 
increase  in  funding.  This  judgment  is 
based  on  discussions  with  DLNR,  others 
familiar  with  the  subject,  and  a  decade 
of  public  testimony  by  hunters. 

(78)  Comment:  One  commenter  stated 
that  to  avoid  legal  liability  (i.e.. 
"taking"),  a  landowner  may  have  to 
incur  substantial  costs  associated  with 
conservation  management  actions  (e.g., 
fencing  and  exotics  control)  on  their 
lands  that  contain  designated  critical 
habitat.  Another  commenter  raised  • 
concerns  over  the  amount  of  funds 
necessary  to  manage  all  the  lands 
proposed  for  critical  habitat,  citing  costs 
associated  with  a  15-acre  restoration 
project  in  North"  Kona  (Kaupulehu)  that 
was  initiated  in  1990,  has  used  over 
$600,000,  and  still  continues  to  require 
management  actions. 

Our  Response:  Although  the  costs  of 
conservation  management  were 
presented  in  the  DEA  for  the  purposes 
of  illustration,  this  analysis  assumes 
that  these  costs  are  not  reasonably 
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foreseeable  for  the  reasons  explained  in 
Section  4.b.  of  the  Addendum. 

(79)  Comment:  One  commehter 
commented  that  the  designation  of 
critical  habitat  on  the  majority  of 
Hawaiian  Home  Lands  at  South  Point 
and  Waimea,  which  would  require 
beneficiaries  to  conduct  environmental 
assessments  and  consultations  under 
section  7  of  the  Act  in  order  to  build 
homes  or  commence  farming,  would 
represent  a  substantial  economic 
impact. 

Our  Response:  Much  of  the  DHHL 
land  at  South  Point  and  Waimea  is  not 
included  in  the  final  designation.  North 
of  Waimea,  only  gulches  that  are  not 
suitable  for  housing  development  are 
included  in  Hawaii  Unit  9.  Near  South 
Point,  we  have  reduced  the  amount  of 
DHHL  land  from  603  ha  (1,490  ac)  in  the 
proposed  designation  to  126  ha  (313  ac) 
in  the  critical  habitat  designation.  The 
126  ha  (313  ac)  in  Hawaii  Unit  19  are 
part  of  the  Kamaoa-Puueo  tract.  As 
stated  in  the  DEA,  the  2002  DHHL 
Hawaii  Island  Plan  identifies  the 
Kamaoa-Puueo  tract  as  a  non-priority 
development,  which  means  that  its 
development  is  not  likely  in  the  next  20 
years.  There  is  no  more  DHHL  land 
included  in  the  critical  habitat 
designation.  As  such,  this  analysis 
estimates  no  impacts  associated  with 
£)HHL  land  within  the  10-year 
timeframe  of  this  analysis. 

(80)  Comment:  One  commenter 
commented  that  there  are  23,000 
hunters  in  Hawaii  who  contribute  an 
estimated  $31  million  annually  to  State 
revenue.  A  disproportionately  large 
percentage  of  these  hunters  live  on  the 
Island  of  Hawaii,  so,  designation  of 
critical  habitat  will  have  a 
correspondingly  adverse  effect  on  the 
island's  economic  condition. 

Our  Response:  For  illustrative 
purposes,  the  loss  in  direct  sales, 
indirect  sales,  employment,  and  income 
associated  with  a  loss  of  himting 
activity  in  critical  habitat  is  presented  in 
Chapter  VI,  Section  4.b.(3)  of  the  DEA. 
However,  the  DEA  assumes  that  the 
probability  that  the  State  will  adopt  a 
policy  to  remove  game  animals  from 
critical  habitat  is  low.  The  Addendum 
makes  no  changes  to  this  conclusion. 

(81)  Comment:  Several  comments 
commented  on  how  designation  of 
critical  habitat  would  trigger  the  DLNR 
initiation  of  review,  and  potential 
reclassification,  of  lands  to  the 
Conservation  District  piu-suant  to 
Hawaii  Revised  Statutes  (HRS)  195D- 
5.1.  Costs  associated  with  this  review 
were  pointed  out  by  another  commenter 
who  stated  that  they  needed  to  be 
factored  into  the  economic  analysis 
along  with  reductions  in  tax  revenues  to 


Hawaii  County,  which  would  result 
from  these  actions. 

Our  Response:  HRS  section  195l>-5.1 
states  that  the  Department  of  Land  and 
Natural  Resources  (DLNR)  "shall  initiate 
amendments  to  the  conservation  district 
boimdaries  consistent  with  section  205- 
4  in  order  to  include  high  quality  native 
forests  and  the  habitat  of  rare  native 
species  of  flora  and  fauna  within  the 
conservation  district."  HRS  section  205- 
2(e)  specifies  that  "conservation 
districts  shall  include  areas  necessary 
for  *  *  *  conserving  indigenous  or 
endemic  plants,  fish  and  wildlife, 
including  those  which  are  threatened  or 
endangered*   *   *."  Unlike  the 
automatic  conferral  of  State  law 
protection  for  all  federally  listed  species 
(see  HRS  195D-4(a)),  these  provisions 
do  not  explicitly  reference  federally 
designated  critical  habitat  and,  to  our 
knowledge,  DLNR  has  not  proposed 
amendments  in  the  past  to  include  all 
designated  critical  habitat  in  the 
Conservation  District.  Nevertheless, 
according  to  the  Land  Division  of  DLNR, 
DLNR  is  required  by  HRS  195D-5.1  to 
initiate  amendments  to  reclassify 
critical  habitat  lands  to  the  Conservation 
District  (Deirdre  Mamiya, 
Administrator,  Land  Division,  in  litt. 
2002). 

State  law  only  permits  other  State 
departments  or  agencies,  the  county  in 
which  the  land  is  situated,  and  any 
person  with  a  property  interest  in  the 
land  to  petition  the  State  Land  Use 
Commission  (LUC)  for  a  change  in  the 
boundary  of  a  district.  HRS  section  205- 
4.  The  Hawaii  Department  of  Business, 
Economic  Development  &  Tourism's 
(DBEDT)  Office  of  Planning  also 
conducts  a  periodic  review  of  district 
boundaries  taking  into  account  current 
land  uses,  environmental  concerns  and 
other  factors  and  may  propose  changes 
to  the  LUC. 

The  State  Land  Use  Conunission 
determines  whether  changes  proposed 
by  DLNR,  DBEDT,  other  state  agencies, 
counties  or  landowners  should  be 
enacted.  In  doing  so.  State  law  requires 
LUC  to  take  into  account  specific 
criteria,  set  forth  at  HRS  205-17.  While 
the  LUC  is  specifically  directed  to 
consider  the  impact  of  the  proposed 
reclassification  on  "the  preservation  or 
maintenance  of  important  natural 
systems  or  habitats,"  it  is  also 
specifically  directed  to  consider  five 
other  impacts  in  its  decision:  (1) 
"Maintenance  of  valued  cultural, 
historical,  or  natural  resources;"  (2) 
"maintenance  of  other  natural  resources 
relevant  to  Hawaii's  economy, 
including,  but  not  limited  to, 
agricultural  resources;"  (3) 
"commitment  of  state  funds  and 


resoiutes;"  (4)  "provision  for 
employment  opportunities  and 
economic  development;"  and  (5) 
"provision  for  housing  opportunities  for 
all  income  groups,  particularly  the  low, 
low-moderate,  and  gap  groups."  HRS 
205.17.  Approval  of  redistricting 
requires  six  affirmative  votes  bom  the 
nine  commissioners,  with  the  decision 
based  on  a  "clear  preponderance  of  the 
evidence  that  the  proposed  boundary  is 
reasonable."  HRS  205-4. 

The  costs  associated  with  redistricting 
are  discussed  in  detail  in  the  Indirect 
Costs  sections  of  the  DEA  and  the 
Addendum.  As  stated  in  the 
Addendum,  this  analysis  assumes  that 
the  probability  is  low  that  land 
currently  planned  for  development  in 
Hawaii  Units  12  and  13  will  be 
redistricted  to  the  Conservation  District, 
especially  if  landowners  agree  to  certain 
conditions  to  protect  portions  of  the 
critical  habitat  designation.  This 
determination  is  the  result  of  the 
requirements  for  redistricting,  including 
the  requirement  that  the  LUC  consider 
"provision  for  employment 
opportunities  and  economic 
development;"  "commitment  of  State 
funds  and  resources;"  the  "provisicm  for 
housing  opportunities  for  all  income 
groups,  particularly  the  low,  low- 
moderate,  and  gap  groups:"  and 
"preservation  or  maintenance  of 
important  natiu-al  systems  or  habitats" 
when  considering  a  petition  for 
redistricting  (HRS  205-17). 

However,  it  is  reasonably  foreseeable 
that  certain  other  privately  owned 
parcels  in  the  Agricultural  District  in 
the  critical  habitat  designation  may  be 
redistricted.  Redistricting  is  more  likely 
for  these  parcels  because  there  are  no 
current  plans  for  economic  or 
community  development  and  they  are 
not  prime  agricultwal  land.  This 
redistricting  could  be  completed  by 
State  agencies  or  mandated  as  a  result 
of  a  third-party  lawsuit.  The  economic 
costs  associated  with  redistricting  these 
unplaimed  parcels  are  expressed  in 
terms  of  a  loss  in  property  values  and 
a  loss  in  agricultural  activity  as 
discussed  in  the  Indirect  Costs  section 
of  the  Addendum. 

This  analysis  assumes  th^t  the 
impacts  on  county  tax  revenues  as  a 
result  of  redistricting  are  expected  to  be 
small.  Much  of  the  land  that  is  at  risk 
of  redistricting  is  already  assessed  at  a 
low  agricultural  value.  In  many  cases, 
the  agricultural  value  is  lower  than  the 
assessed  value  for  land  in  the 
Conservation  District.  This  counter- 
intuitive result  reflects  the  tax  break  the 
State  gives  to  encourage  agriculture.  If 
the  land  is  redistricted  to  a  subzone 
other  than  the  Protective  Subzone, 
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agriculture  could  continue  in  these 
areas,  and  the  land  would  still  be 
assessed  at  a  low  agricidtural  value. 
Land  that  is  not  assessed  at  a  low 
agricultural  value  is  assessed  based  on 
its  future  development  potential. 
However,  a  loss  in  development 
potential  for  land  in  the  critical  habitat 
designation  could  result  in  an  increase 
in  the  development  potential  of  land 
outside  of  the  critical  habitat 
designation.  This  would  result  in  little 
or  no  net  change  in  the  total  property 
values  on  the  island  of  Hawaii.  As  such, 
while  there  may  be  a  positive  or 
negative  effect  on  county  tax  revenues 
associated  with  redistricting,  this 
analysis  assulnes  that  the  net  effect  will 
be  small. 

(82)  Comment:  One  commenter 
disagreed  with  the  finding  that  any 
redistricting  of  private  lands  would 
likely  be  limited  for  the  following 
reasons:  (1)  The  DLNR  mandate  to 
initiate  down-zone;  (2)  the  extensive 
amoimt  of  critical  habitat  proposed  for 
designation;  and  (3)  the  Service's  efforts 
to  document  and  justify  critical  habitat 
boundaries. 

Our  Response:  As  mentioned  in  the 
Indirect  Costs  section  of  the  Addendmn. 
even  if  DLNR  initiates  amendments  to 
the  Conservation  District  boundaries 
based  on  critical  habitat,  or  is  forced  to 
do  so  by  a  third-party  lawsuit,  the  LUC 
makes  the  final  decision  to  redistrict  a- 
parcel.  State  law  requires  the  LUC  to 
consider  a  variety  of  factors  when 
making  this  decision,  including  the 
"maintenance  of  other  resoiu-ces 
relevant  to  Hawaii's  economy, 
including,  but  not  limited  to. 
agricultiiral  resources;"  "provision  for 
employment  opportunities  and 
economic  development;"  "commitment 
of  State  funds  and  resoiuces;" 
"provision  for  housing  opportunities  for 
all  income  groups,  particidarly  the  low, 
low-moderate,  and  gap  groups;"  and 
"the  preservation  or  maintenance  of 
important  natural  systems  or  habitats" 
when  considering  a  petition  for 
redistricting  (HRS  205-17).  Portions  of 
Hawaii  Units  12  and  13  are  planned  for 
economic  and  community  development. 
Based  on  the  LUC's  criteria,  this 
analysis  assiunes  that  there  is  a  low 
probability  that  the  LUC  will  redistrict 
(either  on  its  own  accord  or  as  a  result 
of  a  third-party  lawsuit)  these  portions 
of  Hawaii  Units  12  and  13  to  the 
Conservation  District. 

Most  of  the  land  (approximately 
104.288  ha  (257.700  ac).  or  95  percent) 
in  the  critical  habitat  designation  is  (1) 
already  in  the  Conservation  District,  or 
(2)  owned  by  the  State  or  Federal 
Government.  Much  of  the  remaining 
land  either  (1)  is  planned  for 


development  and  thus  not  likely  to  be 
redistiicted  for  the  reasons  mentioned 
above,  or  (2)  has  little  economic  value 
because  it  is  a  cinder  cone  (puu).  gulch, 
or  established  endangered  plant 
preserve.  The  remaining  3,806  ha  (9.404 
ac)  of  land  are  in  the  Agricultural 
District  and  are  not  ciurently  planned 
for  economic  or  community 
development.  It  is  reasonably 
foreseeable  that  this  land  will  be 
redistricted  to  the  Conservation  District 
because  of  its  importance  to  the 
conservation  of  the  plant  species.  The 
economic  costs  associated  with 
redistricting  this  land  are  presented  in 
the  State  Redistricting  of  Land  section  of 
the  Addendum.  Specifically,  these  costs 
and  other  costs  associated  with 
redistricting  are  estimated  to  be  $22.3 
million  to  $27.9  miUion. 

(83)  Comment:  One  commenter 
commented  that  the  figiues  for  indirect 
costs  should  be  totaled  in  Table  VI-3,  as 
the  commenter  did  not  agree  with  the 
Service's  finding  that  these  costs  were 
"speculative." 

Our  Response:  A  total  indirect  costs 
figure  is  not  presented  in  Table  VI-3  or 
in  Table  Add-3  because  the  probability 
that  some  of  the  indirect  costs  will 
occiu  is  undetermined  and  the 
magnitude  of  other  indirect  costs  is 
undetermined.  Instead,  the  probabilities 
and  magnitudes  of  certain  categories  of 
indirect  costs  are  presented  in  the 
tables,  with  further  discussion 
presented  in  the  Indirect  Costs  sections 
of  the  DEA  and  Addendum. 

The  probability  that  certain  indirect 
costs  will  occur  depends  on  the 
interaction  of  Federal.  State,  and  county 
officials;  landowners;  and  other 
interested  parties.  The  outcome  of  these 
interactions  will  depend  on  a  variety  of 
factors  that  are  not  subject  to  acciurate 
quantification  or  prediction. 
Furthermore,  the  probability  that  third 
parties  will  file  lawsuits  and  the 
probability  that  these  lawsuits  will  be 
successful  is  not  known.  Thus,  the 
probability  that  certain  indirect  costs 
will  occur  is  undetermined. 

(84)  Comment:  A  reference  to  the 
Kaloko  Town  Center  and  Kaloko 
Properties  Development  needs  to  be 
added  to  Table  ES-1  under  "residential 
development." 

Our  Response:  The  Kaloko  Town 
Center  and  Kaloko  Properties 
development  are  referenced  in  Section 
3.C.  of  the  Addendiun  and  are  included 
in  the  heading  "Other  Residential 
Development"  in  Table  Add-3. 

(85)  Comment:  Text  on  page  VI-9, 
Section  3.b  (residential  development), 
needs  to  add  a  discussion  regarding  the 
proposed  residential  development  that 
woidd  be  part  of  the  Kaloko  Town 


Center  and  Kaloko  Properties 
Development. 

Our  Response:  The  Kaloko  Town 
Center  and  Kaloko  Properties 
development  are  referenced  in  Section 
3.C.  of  the  Addendum;  however,  there  is 
no  change  in  the  DEA  cost  estimate. 

(86)  Comment:  Text  on  page  VI-16, 
Section  3.c  (industrial,  commercial  and 
other  urban  development),  should 
include  a  discussion  regarding  the 
proposed  Kaloko  Town  Center  office, 
commercial,  retail,  school,  and  park 
uses. 

Our  Response:  The  Kaloko  Town 
Center  office,  commercial,  retail,  school, 
and  park  uses  are  referenced  in  Section 
3.f.  of  the  Addendum;  however,  there  is 
no  change  in  the  DEA  cost  estimate. 

i87)Comment:  Text  on  page  VI-17, 
second  paragraph  under  3.c,  should  be 
revised  to  reflect  that  the  developer  is 
TSA  Corporation  and  that  a  coimty  zone 
change  allowing  for  commercial 
industrial  mixed  use  development  was 
granted. 

Our  Response:  This  information  is 
included  in  Section  3.e.  of  the 
Addendum;  however,  there  is  no  change 
in  the  DEA  cost  estimate. 

(88)  Comment:  Text  on  page  VI-41, 
last  paragraph,  should  be  revised  to 
reflect  the  proposed  Kaloko  Town 
Center  development  and  proposed 
residential  uses  that  would  be  affected. 
In  addition,  reference  to  the  donation  of 
land  to  the  National  Park  Service  should 
be  deleted. 

Our  Response:  As  discussed  in 
Section  3.k.  of  the  Addendum,  since  the 
land  is  planned  for  development,  this 
analysis  estimates  that  the  conservation 
set-aside  scenario  for  construction  of  the 
Main  Street  Road  project  is  no  longer 
feasible.  As  such,  the  $10.7  million  to 
$15.7  million  total  project  modification 
cost  for  the  K-to-K  road  projects 
mentioned  in  the  DEA  is  adjusted  to 
$10.5  million  to  $15.3  million. 

(89)  Comment:  Text  on  page  VI-69 
should  add  Kaloko  Town  Center  and 
Kaloko  Properties  development  to  the 
cost  of  development  loss  due  to 
redistricting. 

Our  Response:  The  economic  cost  of 
the  loss  of  development  potential  of  the 
Kaloko  Town  Center  is  not  discussed  in 
the  redistricting  section  of  the 
Addendum  because  the  land  is 
currently  in  the  Conservation  District. 
Instead,  the  cost  of  development  loss  for 
the  Kaloko  Town  Center  is  included  in 
the  State  and  County  Development 
Approvals  section  of  the  Addendum. 

As  discussed  in  the  State  Redistricting 
of  Land  section  in  the  Addendum,  the 
planned  development  in  the  portions  of 
the  Kaloko  Properties  development  that 
are  included  in  critical  habitat  include 
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a  golf  course  and  single-family  homes. 
The  employment  that  could  be 
generated  by  this  project  is  not  known. 
However,  construction  of  the  golf  course 
and  homes  will  generate  employment 
on  the  island.  Since  the  LUC  must 
consider  factors  such  as  the  "provision 
for  employment  opportunities  and 
economic  development"  (HRS  205-T7) 
when  making  redistricting  decisions, 
this  analysis  assumes  there  is  a  low 
probability  that  the  Kaloko  Properties 
will  be  redistricted  to  the  Conservation 
District. 

(90)  Comment:  Text  on  page  VI-74 
regarding  the  expansion  of  Kaloko 
Industrial  Park  needs  to  be  revised  to 
reflect  an  economic  loss  of  $33  million 
due  to  an  estimated  loss  of  82  acres 
affecting  72  lots. 

Our  Response:  As  discussed  in  the 
State  Redistricting  of  Land  section  in 
the  Addendum,  the  planned 
development  in  the  portions  of  the 
Kaloko  Industrial  Park  expansion  that 
are  included  in  critical  habitat  include 
light  industrial  development  and 
industrial/commercial  mixed  use 
development.  Approximately  88  percent 
of  the  project  is  in  Hawaii  Unit  12.  The 
entire  project  is  expected  to  generate 
19,345  direct  full-time  equivalent  jobs 
during  the  build-out  phase  and  2,789 
direct  full-time  equivalent  jobs  upon 
full  build-out  (Wilson  Okamoto  & 
Associates,  Inc.  2000).  Since  the  LUC 
must  consider  factors  such  as  the 
"provision  for  employment 
opportunities  and  economic 
development"  (HRS  205-17)  when 
making  redistricting  decisions,  this 
analysis  assumes  there  is  a  low 
probability  the  Kaloko  Industrial  Park 
expansion  will  be  redistricted  to  the 
Conservation  District. 

As  mentioned  in  the  State  and  County 
Development  Approvals  section  of  the 
Addendum,  all  of  the  major 
discretionary  approvals  for  the  Kaloko 
Industrial  Park  expansion  have  been 
obtained,  so  the  designation  of  critical 
habitat  is  expected  to  have  little  impact 
on  development  approvals  for  the 
project.  As  such,  this  analysis 
anticipates  there  will  be  no  loss  of 
development  potential  attributable  to 
the  critical  habitat  designation. 

(91)  Comment  Text  on  pages  VI-76 
and  VI-85  should  add  the  proposed 
Kaloko  Town  Center  and  Kaloko 
Properties  development. 

Our  Response:  These  planned 
developments  are  considered  in  the 
State  Redistricting  of  Land  and  the 
Reduced  Property  Value  sections  of  the 
Addendiun. 

(92)  Comment:  Text  on  page  VI-83, 
section  4e(3),  needs  to  indicate  that  the 
completed  Environmental  Impact 


Statement  for  Kaloko  Town  Center  wiU 
likely  need  to  be  updated  and 
supplemented  if  that  land  is  included 
within  designated  critical  habitat. 

Our  Response:  This  information  is 
included  and  discussed  in  the  State  and 
County  Environmental  Review  section 
of  the  Addendum. 

(93)  Co/nmenf;  If  total  economic  loss 
of  Kaloko  Properties  lands  resulted  from 
designation  of  critical  habitat,  this  loss 
would  be  an  estimated  $390  million, 
which  would  be  in  addition  to  direct 
impacts  to  three  proposed  roadway 
projects. 

Our  Response:  As  discussed  in  the 
State  and  County  Development 
Approvals  section  in  the  Addendum, 
the  Kaloko  Properties  and  Kaloko  Town 
Center  developments  (Kaloko 
Developments)  will  require  major 
discretionary  approvals  from  the  State 
and  county.  The  commenter  estimates 
that  the  total  economic  impact  if  these 
developments  do  not  occiu-  as  an 
indirect  result  of  the  critical  habitat 
designation  will  be  approximately  $390 
million,  based  on  the  allowable  density; 
average  regional  selling  values  of  single- 
family  and  multi-family  homes;  the 
development  cost  of  office,  commercial, 
and  retail  buildings;  and  the 
development  costs  per  acre  of  golf 
courses  and  parks. 

However,  the  methodology  used  by 
the  commenter  to  derive  the  estimated 
economic  impart  of  $390  million  is  not 
consistent  with  the  methodology 
presented  in  the  DEA.  The  landowner's 
estimate  is  based  on  selling  values  and 
development  cost,  not  profits.  As 
mentioned  in  the  DEA,  only  the 
previous  expenditiues  (sunk  costs)  and 
future  potential  profits  to  the  landowner 
are  considered  an  economic  impact  of 
critical  habitat  designation.  Additional 
construction  and  development  costs  are 
not  considered  because  it  is  assumed 
that  if  development  cannot  occur  in 
critical  habitat,  it  will  relocate 
elsewhere  in  the  region.  This 
assiunption  is  supported  by  the  fact  that 
a  large  area  surrounding  critical  habitat 
is  planned  for  urban  expansion  in  the 
County  of  Hawaii's  General  Plan,  and 
because  there  are  other  entitled  projects 
awaiting  development  (such  as  a  1,068 
ha  (2,640  ac)  project  on  State  lands  that 
is  just  north  of  Hawaii  Unit  13  and 
plaimed  for  residential,  commercial, 
and  light  industrial  development;  parks; 
a  golf  course;  and  other  uses). 

As  estimated  in  the  State  and  County 
Development  Approvals  section  in  the 
Addendum,  the  sunk  costs  associated 
with  the  Kaloko  Developments  in  the 
critical  habitat  designation  is  $5.8 
million,  and  the  present  value  of  the 
future  stream  of  profits  ranges  from  $17 


million  to  $34  million.  Again,  the 
specific  likelihood  that  the  Kaloko 
Developments  will  not  obtain  State  and 
county  development  approvals  as  a 
result  of  the  critical  haibitat  designation 
is  imknown. 

(94)  Comment:  The  Department  of 
Business,  Economic  Development  and 
Tourism,  a  State  agency,  commented 
that  the  designation  of  critical  habitat 
would  compromise  the  financial 
feasibility  of  the  VOLA  (Village  of 
Laiopua)  project  should  there  be  futiu« 
Federal  involvement.  As  such,  the 
commenter  does  not  agree  that  the 
economic  impacts  of  the  designation  of 
critical  habitat  would  be  "moderate"  or 
"modest." 

Our  Response:  Section  3.b  of  the 
Addendum  specifically  addresses  the 
commenter's  concerns.  The  State 
Housing  and  Community  Development 
Corporation  of  Hawaii  (HCDCH)  is  the 
primary  agency  responsible  for  planning 
the  VOLA  (Village  of  Laiopua)  project. 
As  a  result  of  further  discussions  with 
HCDCH  and  a  review  of  the  Service's 
record  regarding  the  VOLA  project,  this 
analysis  concludes  that  no  section  7 
consultations  are  anticipated  in  the  next 
10  years.  First,  HCDCH  is  not  currenUy 
seeking  Federal  funding  for  the  project 
and  was  unable  to  identify  specific 
potential  Federal  funding  programs. 
Second,  HUD  indicates  that  there  are 
currently  no  competitive  grant  programs 
for  the  development  of  affordable 
housing  and  that  there  are  not  likely  to 
be  any  in  the  near  future  (HUD  2003). 
Third,  the  U.S.  Department  of 
Agriculture  Rural  Housing  Service 
(RHS)  has  a  loan  guarantee  program  and 
a  competitive  loan  program  for  the 
development  of  affordable  housing,  but 
this  program  is  used  primarily  by 
individual  homeowners  and  has  never 
been  used  by  State  and  county  agencies 
in  Hawaii  (RHS  2003).  Thus,  because 
there  is  no  reasonably  foreseeable 
Federal  involvement  for  the  VOLA 
development,  no  section  7  consultations 
are  anticipated. 

(95)  Comment:  One  commenter 
provided  information  on  a  proposed 
plan  for  the  rehabilitation  of  the  landfill 
site  at  Keahuolu,  which  involves 
development  of  a  golf  course  to  be  used 
to  teach  children  both  a  sport  and  a 
skill,  and  commented  that  designation 
of  critical  habitat  in  this  area  would 
adversely  affect  the  proposal.  The 
conunenter  also  commented  that  in  the 
area  currently  occupied  by  the  sewage 
plant,  there  was  a  desire  to  build  a 
wetlands  endangered  species  park  and 
designation  of  critical  habitat  could 
affect  potential  Federal  funding  sources. 

Our  Response:  Section  3.m  of  the 
Addendum  discusses  the  K2020  project. 
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Specifically,  due  to  likely  Federal 
involvement,  the  K2020  project  would 
be  subject  to  a  section  7  consultation.  As 
a  result  of  the  consultation,  the  Service 
indicates  that  K2020  may  have  to  obtain 
funding  for  planned  endangered  plant 
preserves  in  Hawaii  Unit  13  and  the 
restoration  of  the  portions  of  critical 
habitat  that  are  temporarily  disturbed. 

The  area  currently  occupied  by  the 
sewage  plant  and  planned  for  a 
wetlands  endangered  species  park  is  not 
included  in  the  critical  habitat 
designation  and  thus  this  analysis 
anticipates  no  costs  associated  with  this 
■portion  of  the  K2020  plaimed  project. 

(96)  Comment:  One  commenter 
commented  that  the  designation  of 
critical  habitat  would  restrict  the 
Department  of  Transportation's  options 
in  the  design,  maintenance,  and 
construction  of  highways  in  affected 
areas  and  threaten  the  limited  resources 
available  to  maintain  and  improve  State 
highways.  This  commenter  also  stated 
that  the  designation  of  critical  habitat 
would  significantly  increase  the  cost  of 
planning  design,  construction, 
maintenance,  and  repair  of  the 
following  roads:  Saddle  Road,  Kohala 
Mountain  Road,  Kawaihae  Road,  Queen 
Kaahumanu  Highway,  Mamalahoa 
Highway,  Volcano  Road,  and  Kealakehe 
Parkway. 

Oiir  Response:  The  costs  associated 
with  planned  road  projects  in  critical 
habitat  are  discussed  in  Chapter  VI, 
Section  3.i.  of  the  DEA  and  in  Sections 
a.j.  and  3.k.  of  the  Addendum.  These 
sections  discuss  the  Saddle  Road 
hnprovement  and  Realigiunent  project 
and  the  planned  widening  of  the  Queen 
Kaahumanu  Highway.  The  Kawaihae 
Road  is  not  included  in  the  critical 
habitat  designation.  Within  the  10-year 
timeframe  of  this  analysis,  there  are  no 
known  construction,  maintenance,  and 
repair  projects  for  the  Kohala  Mountaih 
Road  and  the  Volcano  Road  that  will 
impact  the  primary  constituent  elements 
for  the  listed  plants  in  the  critical 
habitat  designation. 

The  Mamalahoa  Highway  (Route  190) 
safety  improvements  in  Hawaii  Unit  10 
involve  simple  re-paving  and 
resurfacing  of  the  existing  roadway.  As 
mentioned  in  the  DEA,  the  critical 
habitat  provisions  of  section  7  do  not 
apply  to  the  operation  and  maintenance 
(O&M)  of  existing  manmade  featiues 
and  structiu^s  because  these  features  do 
not  contain  any  primary  constituent 
elements.  Thus,  the  safety 
improvements  planned  for  Mamalahoa 
Highway  in  Hawaii  Unit  10  would  not 
be  subject  to  section  7  consultation 
because  they  involve  operation  and 
maintenance  activities  rather  than  new 
construction. 


Finally,  while  the  widening  of 
Kealakehe  Parkway  (Route  197)  in 
Hawaii  Unit  13  is  a  long-term  project, 
there  is  no  timetable  given  for  the 
project.  It  is  likely  that  extension  of  the 
Parkway  (outside  of  the  critical  habitat 
designated  critical  habitat  area)  would 
be  required  before  widening  the  existing 
portion  of  roadway;  however,  no 
timetable  is  given  for  the  completion  of 
the  extension.  In  addition,  the  State 
DOT  is  working  on  several  other 
widening  projects  in  the  area,  vdth  its 
main  focus  on  widening  the  Queen 
Kaahumanu  Highway  from  downtown 
Kailua  to  the  Airport,  that  are  not 
estimated  to  be  completed  until  2011. 
Given  the  circumstances,  it  is  unlikely 
that  widening  of  Kealakehe  Parkway 
(Route  197)  will  occur  within  the  next 
10  years. 

(97)  Comment:  Several  commenters 
commented  that  the  designation  of 
critical  habitat  on  trust  lands  (e.g.,  the 
Queen  Liliuokalani  Trust  and 
Kamehameha  Schools)  could  negate 
decades  of  planning  as  well  as  millions 
of  dollars  of  infi-astructure  investment. 
This,  in  turn,  could  adversely  affect 
future  revenues  that  would  be  generated 
by  these  entities  and,  therefore,  their 
ability  to  carry  out  social  and  cultural 
mandates  to  provide  for  their 
beneficiaries.  One  commenter 
specifically  referenced  concerns  over 
Keahuolu  Ahupuaa  being  the  last  and 
only  future  of  producing  lands  owned 
by  the  Queen  Liliuokalani  Trust  and  the 
need  for  those  lands  to  continue  the 
legacy  left  by  the  Queen. 

Our  Response:  The  economic,  social, 
cultural,  and  political  impacts 
associated  with  the  loss  of  the 
development  potential  on  Queen 
Liliuokalani  Trust  (QLT)  land  in  Hawaii 
Unit  1 3  are  discussed  in  detail  in 
Chapter  VI,  Section  4.c.(7)  of  the  DEA 
and  the  State  and  County  Development 
Approvals  section  in  the  Addendum. 
Specifically,  the  Addendum  estimates 
that  the  critical  habitat  designation 
could  lead  to  a  delay  in  State  and 
county  development  approvals.  This 
would  delay  completion  of  the  project 
and  the  associated  lease-rent  revenues 
for  QLT.  This  could  have  related  social 
and  cultiual  costs  for  the  community. 
The  portions  of  the  parcel  owned  by 
Kamehameha  Schools  and  leased  by 
PIA-Kona  Limited  Partnership  that  are 
planned  for  housing  development  are 
not  included  in  the  final  designation. 
The  portions  of  this  parcel  that  are 
included  in  the  critical  habitat 
designation  are  ciurently  managed  as  an 
endangered  plant  preseive,  and  there 
are  no  plans  for  a  change  in 
management.  Kamehameha  Schools  did 
not  identify  other  lands  in  the  critical 


habitat  designation  that  are  planned  for 
development  or  are  likely  to  generate 
significant  futiu«  revenues. 

(98)  Comment:  One  commenter 
commented  on  areas  of  the  economic 
analysis  where  they  felt  it  both 
overestimated  and  underestimated 
economic  costs.  The  commenter 
requested  that  the  DEA  be  revised  to 
reflect  that  QLT's  own  analysis  did 
acknowledge  that  additional  funds 
would  be  expended  to  achieve  build-out 
of  Phases  I  and  II.  The  commenter  also 
asked  that  the  economic  analysis 
include  the  increased  likelihood  of  loss 
of  entitlements  and  revenue  and 
increased  costs  associated  with 
permitting  costs  and  development  of 
infrastructure  for  Phase  III. 

Our  Response:  Chapter  VI,  Section 
4.c.(7)  of  the  DEA  discusses  the  costs 
associated  with  the  loss  of  development 
potential  at  the  Keahuolu  project  site. 
The  DEA  references  an  economic  impact 
analysis  supplied  by  QLT  that  states  the 
portions  of  the  planned  development  in 
Phases  I  and  II  in  the  proposed  critical 
habitat  would  yield  $44.2  million  per 
year  in  lease-rent  revenue  after  the 
project  is  fully  completed.  The  DEA 
states  that  this  estimate  tends  to 
overstate  the  total  economic  impact 
because  it  does  not  include  additional 
funds  that  would  have  to  be  expended   • 
by  QLT  in  order  to  reach  full  completed. 
The  QLT  analysis  acknowledges  this 
fact,  and  thus  the  QLT  analysis  did  not 
overstate  the  total  economic  impact. 

The  economic  impacts  associated 
with  a  delay  of  entitlements,  a  loss  of 
revenue,  and  a  potential  modification  to 
the  development  approvals  for  Phase  III 
of  the  Keahuolu  Project  are  discussed  in 
the  State  and  County  Development 
Approvals  section  of  the  Addendum.  In 
particular,  costs  are  anticipated  to  range 
from  $14.1  million  to  $21.9  million. 

(99)  Comment:  One  commenter  raised 
a  specific  concern  about  the  economic 
impact  to  Kamehameha  Schools  and 
PIA-Kona  Limited  Partnership. 

Our  Response:  The  portions  of  the 
parcel  owned  by  Kamehameha  Schools 
and  leased  by  PIA-Kona  Limited 
Partnership  that  are  planned  for  housing 
development  are  not  included  in  the 
final  designation.  The  portions  of  this 
parcel  that  are  included  in  the  critical 
habitat  designation  are  currently 
managed  as  an  endangered  plant 
preserve,  and  there  are  no  plans  for  a 
change  in  management.  As  such,  this 
analysis  anticipates  there  will  be  no 
economic  impact  to  the  owners  of  this 
parcel  as  a  result  of  the  critical  habitat 
designation. 

(100)  Comment:  Two  conunenters 
commented  that  critical  habitat  in  the 
Kailua  to  Keahole  area  of  Kona  is 
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proposed  in  a  region  that  has  been 
master-planned  for  urban  expansion  by 
the  State  and  county  for  over  30  years 
and  for  which  $50  million  of 
infrastructiire  (e.g.,  Kealakehe  Parkway 
and  Kealakehe  High  School)  is  already 
in  place.  This  area  also  includes  a 
currently  undeveloped  portion  of  the 
State's  Villages  at  Laiopua  (VOLA) 
project  that  is  intended  for  affordable 
housing,  although  that  project  is 
currently  stalled  in  litigation.  The 
commenter  noted  that  this  West  Hawaii 
area  is  one  of  the  fastest  growing  regions 
in  the  State  and  there  is  no  other  viable 
area  for  expansion. 

Our  Response:  The  direct  and  indirect 
impacts  to  the  Kailua  to  Keahole  area  of 
Kona  within  Hawaii  Units  12  and  13  are 
discussed  in  detail  in  the  DEA  and  in 
the  Addendum,  including  impacts  to 
State  VOLA  project,  the  Keahuolu 
Project,  the  Kaloko  Industrial  Park 
expansion,  the  Kaloko  Town  Center,  the 
Kaloko  Properties  development,  three 
road  projects,  and  the  K2020  county 
landfill  project.  However,  Hawaii  Units 
12  and  13  cover  a  relatively  small 
portion  of  the  area  planned  for  urban 
expansion  in  the  County  of  Hawaii 
General  Plan.  While  the  DEA  and  the 
Addendum  estimate  the  economic  costs 
to  landowners  in  areas  designated  as 
critical  habitat,  it  is  estimated  that  any 
development  displaced  by  critical 
habitat  will  occur  elsewhere  on  the 
island  of  Hawaii,  due  to  the  availability 
of  comparable  land.  Thus,  the  net 
economic  impacts  to  the  economic 
development  of  the  island  of  Hawaii 
will  be  small. 

(101)  Comment:  Several  commenters 
commented  regarding  the  potential 
adverse  effect  that  designation  of  critical 
habitat  could  have  on  the  military. 
Specifically,  hindering  the  Army  and 
Navy's  (Marines')  ability  to  perform 
their  missions  because  of  the  limitations 
imposed  by  critical  habitat  would  not 
only  have  an  adverse  effect  on  the 
nation's  military  readiness  but  would 
also  be  a  costly  waste  of  fiscal  resources 
or  an  additional  financial  burden. 

Our  Response:  The  impacts  on  the 
readiness  and  budget  of  the  military  are 
discussed  in  the  Military  Activities 
section  in  the  Direct  Costs  section  of  the 
Addendum  and  in  the  Military 
Readiness  section  in  the  Indirect  Costs 
section  of  the  Addendum.  Specifically, 
the  direct  costs  to  military  operations 
over  the  next  10  years  range  from  $31 
million  to  $40  million.  The  indirect 
costs  include  an  undetermined 
probability  of  a  loss  of  $693  million  in 
transformation  projects  and  a  possible 
reduction  in  readiness. 

(102)  Comment:  One  commenter 
commented  that  designation  of  critical 


habitat  will  cause  private  landouTiers  to 
spend  their  own  resources  to  determine 
the  possible  consequences  of  such 
designation  on  their  lands  (e.g.,  legal 
fees). 

Our  Response:  The  costs  associated 
with  determining  the  possible 
consequences  of  critical  habitat  are 
included  in  the  Investigating  the 
Implications  of  Critical  Habitat  section 
of  the  Addendum.  Specifically, 
approximately  19  private  landowners 
may  investigate  the  implications  of 
critical  habitat  on  their  lands  at  a  cost 
of  $50,000  to  $181,000. 

Summary  of  Changes  From  the 
Proposed  Rule 

Based  on  a  review  of  public 
comnients  received  on  the  proposed 
determinations  of  critical  habitat,  we 
have  reevaluated  our  proposed 
designations  and  included  several 
changes  to  the  final  designations  of 
critical  habitat.  These  changes  include 
the  following: 

(1)  We  have  designated  99  single 
species  critical  habitat  units  for  41  plant 
species  on  the  island  of  Hawaii  instead 
of  multi-species  units  to  clarify  the 
exact  location  of  critical  habitat  for  each 
species. 

(2)  The  scientific  names  were  changed 
for  the  following  associated  species 
found  in  the  "Supplementary 
Information:  Discussion  of  the  Plant 
Taxa"  section:  Cocculus  trilgbus 
changed  to  Cocculus  orbiculatus  in  the 
discussions  of  Neraudia  ovata  and 
Pleomele  hawaiiensis.  facquemontia 
sandwicensis  changed  to  facquemontia 
ovalifolia  ssp.  sandwicensis  in  the 
discussion  of  Sesbania  tomentosa. . 
Scaevola  sericea  changed  to  Scaevola 
taccada  in  the  discussions  of 
Ischaemum  byrone  and  Sesbania 
tomentosa.  Styphelia  tameiameiae 
changed  to  Leptecophylla  tameiameiae 
in  the  discussions  of  Argyroxiphium 
kauense,  Asplenium  fragile  var. 
insulare,  Clermontia  drepanomorpha, 
Clermontia  lindseyana,  Colubrina 
oppositifolia,  Hedyotis  coriacea, 
Isodendrion  hosakae,  Plantago 
hawaiensis,  Sesbania  tomentosa,  Silene 
hawaiiensis.  Silene  lanceolata,  and 
Tetramolopium  arenarium.  WoUastonia 
venosa  changed  to  Melanthera  venosa  in 
the  discussions  of  Isodendrion  hosakae, 
Portulaca  sclerocarpa,  and  Sesbania 
tomentosa.  We  replaced  Passiflora 
mollissima  with  Passiflora  tarminiana 
in  the  discussions  of  Clermontia 
lindseyana,  Clermontia  pyrularia, 
Cyanea  hamatiflora  ssp.  carlsonii, 
Delissea  ur\dulata,  Phyllostegia 
racemosa,  and  Sicyos  alba  (Palmer 
2003;  Wagner  and  Herbst  2002). 


[3]  In  "Supplementary  Information:   * 
Discussion  of  the  Plant  Taxa":  We 
removed  Carex  montis-eeka  from  the 
list  of  associated  species  for 
Argyroxiphium  kauense.  We  replaced 
Psychotria  mariniana  and  Psychotria 
greenwelliae  with  Psychotria  spp. 
(because  those  two  specific  species  are 
not  found  on  the  island  of  Hawaii)  in 
the  discussion  of  Delissea  undulata.  We 
replaced:  Blechnum  occidentale  with 
Blecbnum  appendiculatum  in  the 
discussion  of  Diellia  erecta; 
Nototrichium  breviflorum  with 
Nothocestrum  breviflorum  in  the 
discussion  of  Hibiscus  hualalaiensis; 
Cyathea  cooperi  with  Sphaeropteris 
cooperi  in  the  discussion  of 
Phlegmariurus  mannii;  and  Athyrium 
sandwicensis  with  Diplazium 
sandwichianum  in  the  discussions  of 
Phyllostegia  warshaueri. 

(4)  In  order  to  avoid  confusion 
regarding  the  number  of  location 
occurrences  for  each  species  (that  do  not 
necessarily  represent  viable 
populations)  and  the  number  of  viable 
populations  needed  for  recovery  [e.g.,  8 
to  10  with  100,  300,  or  500  reproducing 
individuals),  we  changed  the  word 
"population"  to  "occurrence"  and 
updated  the  number  of  occurrences  for 
the  following  species  foimd  in  the 
"Supplementary  Information: 
Discussion  of  the  Plant  Taxa"  section 
and  "Table  1. — Summary  of  existing 
occurrences  on  the  island  of  Hawaii, 
and  landownership  for  58  species 
reported  from  the  island  of  Hawaii": 
Adenophoms  periens  changed  from  13 
populations  to  4  occurrences; 
Argyroxiphium  kauense  changed  from  3 
populations  to  4  occurrences; 
Asplenium  fragile  var.  insulare  changed 
from  17  populations  to  36  occurrences; 
Bonamia  menziesii  and  Clermontia 
drepanomorpha  changed  fi^m  1 
population  to  2  occurrences;  Clermontia 
lindseyana  changed  from  1 7 
populations  to  15  occurrences; 
Clermontia  pyrularia  changed  from  1 
population  to  2  occurrences;  Colubrina 
oppositifolia  changed  from  8 
populations  to  5  occurrences;  Cyanea 
platyphylla  changed  from  9  populations 
to  6  occiurences;  Cyanea  shipmanii 
changed  from  5  populations  to  3 
occurrences;  Cyanea  stictophylla 
changed  from  5  populations  to  6 
occurrences;  Cyrtandra  giffardii 
changed  from  7  populations  to  8 
occurrences;  Cyrtandra  tintinnabula 
changed  from  6  populations  to  4 
occurrences;  Isodendrion  hosakae 
changed  from  2  populations  to  3 
occurrences;  Diellia  erecta  changed 
from  3  populations  to  occurrences; 
Flueggea  neowawraea  changed  from  4 
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populations  to  12  occurrences;  Gouania 
vitifolia  changed  from  1  population  to  4 
occurrences;  Hedyotis  coriacea  changed 
from  11  populations  to  41  occiurences; 
Ischaemum  byrone  changed  from  5 
populations  to  6  occurrences;  Melicope 
zahlbruckneri  changed  from  2 
populations  to  3  occurrences;  Neraudia 
ovata  changed  from  3  populations  to  9 
occurrences;  Nothocestrum  breviflorum 
changed  from  10  populations  to  66 
occvuxences;  ^hyllostegia  racemosa 
changed  from  7  populations  to  6 
occurrences;  Phyllostegia  velutina 
changed  from  5  populations  to  8 
occurrences;  Plantago  hawaiensis 
changed  from  8  populations  to  6 
occurrences;  Pleomele  hawaiiensis 
changed  from  8  populations  to  22 
occurrences;  Portulaca  sclerocarpa 
changed  from  19  populations  to  20 
occurrences;  Sesbania  tomentosa 
changed  from  11  populations  to  31 
occurrences;  Skyos  alba  changed  from 


4  populations  to  5  occurrences;  Silene 
hawaiiensis  changed  from  23 
populations  to  156  occurrences;  Silene 
lanceolata  changed  from  10  populations 
to  69  occurrences;  Spermolepis 
hawaiiensis  changed  from  4  populations 
to  30  occiirrences;  Tetramolopium 
arenarium  changed  from  2  populations 
to  8  occurrences;  Zanthoxylum 
dipetalum  var.  tomentosum  changed 
from  1  population  to  14  occiurences; 
and  Zanthoxylum  hawaiiense  changed 
from  4  populations  to  186  occurrences. 

(5)  We  revised  the  list  of  excluded, 
manmade  features  in  the  "Criteria  Used 
to  Identify  Critical  Habitat"  and  §  17.99 
to  include  additional  features  based  on 
information  received  during  the  public 
comment  periods. 

(6)  We  made  revisions  to  the  xmit 
boundaries  based  on  information 
supplied  by  commenters,  as  well  as 
information  gained  from  field  visits  to 
some  of  the  sites,  that  indicated  that  the 


primary  constituent  elements  were  not 
present  in  certain  portions  of  the 
proposed  unit,  that  certain  changes  in 
land  use  had  occurred  on  lands  within 
the  proposed  critical  habitat  that  would 
preclude  those  areas  from  supporting 
the  primary  constituent  elements,  or 
that  the  areas  were  not  essential  to  the 
conservation  of  the  species  in  question. 
In  addition,  areas  were  excluded  based 
other  impacts  pursuant  to  section  4(b)(2) 
of  the  Act  [see  "Other  Impacts"). 

(7)  In  accordance  with  the  revisions 
described  in  (1)  through  (6),  we  revised 
§  17.12  "Endangered  and  threatened 
plants"  and  §  17.99  "Critical  Habitat; 
plants  on  the  islands  of  Kauai,  Niihau, 
Molokai,  Maui,  Kahoolawe.Oahu,  and 
Hawaii,  Hawaii,  and  the  Northwestern 
Hawaiian  Islands",  as  appropriate. 

A  brief  siunmary  of  the  modifications 
made  to  each  imit  is  given  below  [see 
also  Figure  1). 

BILUNG  CODE  4310-55-P 
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Figure  1 

Summary  of  Changes  from  Proposed  Rule  to  Final  Rule 


Bil  Final  Big  Island  Critical  Habitat  Unit 
i I  Proposed  Big  Island  Critical  Habitat  Unit 

/\/  Major  Roads 
/\/  Coastline 

Elevation  (1000-ft  contours) 


BILUNG  CODE  4310-5S-CS4700 

Hawaii  A 1 

This  unit  was  proposed  as  critical 
habitat  for  one  species,  Pleomele 


toT         f;  ^°*^,^fif  t^°n«  w«re  niade  designated  as  critical  habitat  for  this 

to  this  unit  to  exclude  areas  that  do  not  endemic  species  provides  habUat  within 

contain  the  primary  constituent  its  historic^  range  for  ^e  popukUo^ 

elements  for  this  species.  The  area  Pleomele  hawaiLsis.  T^Ser 
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critical  habitat  units  for  this  species  are 
designated  on  the  island  of  Hawaii  for 
a  total  of  nine  populations,  and 
excluded  Kamehameha  Schools  lands 
provide  habitat  for  one  additional 
population  (see  "Ahalysis  of  Impacts 
Under  Section  4lb)l2)"). 

These  modifications  resulted  in  the 
reduction  from  719  ha  (1,777  ac)  to  677 
ha  fel ,673  ac).  This  unit  was  renamed 
Hawaii  7 — Pleomele  hawaiiensis — a. 

Hawaii  A2 

This  unit  was  proposed  as  criticeil 
habitat  for  Nothocestrum  breviflorum. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  this 
species.  The  area  designated  as  critical 
habitat  for  this  endemic  spegies 
provides  habitat  within  its  historical 
range  for  four  populations  of 
Nothocestrum  breviflorum.  There  is 
habitat  designated  elsewhere  on  the 
island  of  Hawaii  for  this  species 
providing  habitat  for  nine  populations. 

These  modifications  resulted  in  the 
reduction  from  2,685  ha  (6.635  ac)  to 
1,516  ha  (3,744  ac).  This  unit  was 
renamed  Hawaii  5 — Nothocestrum 
breviflorum — a  and  Hawaii  6 — 
Nothocestrum  breviflorum — b. 

Hawaii  B 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Achyranthes 
mutica,  Clermontia  drepanomorpha, 
and  Phyllostegia  warshaueri. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species. 

The  area  designated  as  critical  habitat 
for  the  two  species  endemic  to  the 
island  of  Hawaii  provides  habitat  for  six 
populations  of  Clermontia 
drepanomorpha  and  three  populations 
of  Phyllostegia  warshaueri  within  their 
historical  ranges.  One  other  critical 
habitat  unit  for  Phyllostegia  warshaueri 
is  designated  on  the  island  of  Hawaii  for 
a  total  of  10  populations.  The  area 
designated  as  critical  habitat  for  the 
multi-island  Achyranthes  mutica 
species  provides  habitat  for  10 
populations  within  its  historical  range. 
Nine  other  critical  habitat  units  for  this 
species  are  designated  on  the  island  of 
Hawaii.  This  species  is  historically 
known  from  Kauai,  but  no  critical 
habitat  was  designated  for  it  on  that 
island  (68  FR  9116,  February  27,  2003). 

These  modifications  resulted  in  the 
reduction  from  8,200  ha  (20,263  ac)  to 
3,360  ha  (8,304  ac).  This  unit  was 
renamed  Hawaii  9 — Achyranthes 
mutica — a,  Hawaii  9 — Achyranthes 
mutica — b,  Hawaii  9 — Achyranthes 
mutica — c,  Hawaii  9 — Achyranthes 


mutica — d,  Hawaii  9 — Achyranthes 
mutica — e,  Hawaii  9 — Achyrdnthes 
mutica — f,  Hawaii  9 — Achyranthes 
mutica — g,  Hawaii  9 — Achyranthes 
mutica — h,  Hawaii  9 — Achyranthes 
mutica — i,  Hawaii  9 — Achyranthes 
mutica — j,  Hawaii  8 — Clermontia 
drepanomorpha — a,  and  Hawaii  8 — 
Phyllostegia  warshaueri — b. 

Hawaii  C 

This  unit  was  proposed  as  critical 
habitat  for  one  multi-island  species, 
Sesbania  tomentosa.  The  entire  area 
proposed  for  this  species  is  eliminated 
from  this  final  rule.  This  area  is  not 
essential  to  the  conservation  of  this 
species  because  it  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  this 
species,  and  there  are  12  other  locations 
that  have  been  designated  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  its  historical  range  on  this 
and  other  islands.  We  designated 
critical  habitat  for  this  species  on  Nihoa 
(habitat  for  one  population),  Necker 
(habitat  for  one  population),  Kauai 
(habitat  for  two  populations),  Oahu 
(habitat  for  two  populations],  Molokai 
(habitat  for  two  populations],  and  Maui 
(habitat  for  two  population](68  FR 
28054,  May  22,  2003;  68  FR  9116, 
February  27,  2003;  68  FR  35949,  June 
17,  2003;  68  FR  12982,  March  19.  2003; 
68  FR  25934,  May  14,  2003).  There  is 
habitat  designated  elsewhere  on  the 
island  of  Hawaii  for  this  species, 
providing  habitat  for  two  populations. 
Exclusion  of  this  unit  from  critical 
habitat  for  Sesbania  tomentosa  resulted 
in  the  overall  reduction  of  38  ha  (94  ac] 
from  critical  habitat  on  the  island  of 
Hawaii. 

Hawaii  Dl 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Isodendrion 
hosakae,  Portulaca  sclerocarpa,  and 
Vigna  o-wahuensis.  Modifications  were 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary  constituent 
elements  for  these  species. 

In  addition,  we  eliminated  the 
proposed  critical  habitat  in  Hawaii  Dl 
for  Portulaca  sclerocarpa.  The  area 
proposed  for  this  species  is  eliminated 
from  this  final  rule  because  it  is  not 
essential  to  the  conservation  of  this 
species  due  to  its  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  Portulaca  sclerocarpa. 
This  species  is  currently  found  on  the 
islands  of  Lanai  and  Hawaii,  and  critical 
habitat  for  one  population  was 
designated  on  Lanai  (68  FR  1220, 
January  9,  2003).  Yhis  rule  designates 


critical  habitat  for  a  total  of  five 
populations.  There  is  habitat  for  four 
other  populations  on  lands  excluded 
from  this  final  rule  in  PTA  (see 
"Analysis  of  Impacts  Under  Section 

4(b)(2n. 

The  area  designated  as  critical  habitat 
for  the  island-endemic  species, 
Isodendrion  hosakae,  provides  habitat 
for  one  population  within  its  historical 
range.  There  is  habitat  designated 
elsewhere  on  the  island  of  Hawaii  for 
eight  populations  of  Isodendrion 
hosakae.  The  area  designated  as  critical 
habitat  for  the  multi-island  species, 
Vigna  o-wahuensis,  provides  habitat  for 
one  population  within  its  historical 
range.  Critical  habitat  was  designated 
within  its  historical  range  on  Oahu 
(habitat  for  three  populations]  and  Maui 
(habitat  for  one  population)  (68  FR 
35949,  June  17,  2003;  68  FR  25934.  May 
14,  2003).  Habitat  is  designated 
elsewhere  on  the  island  of  Hawaii  for 
four  populations. 

These  modifications  resulted  in  the 
reduction  from  55  ha  (136  ac]  to  49  ha 
(121  ac).  This  unit  was  renamed  Hawaii 
4 — Isodendrion  hosakae — a  and  Hawaii 
4 — Vigna  o-wahuensis — a. 

Hawaii  D2 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Isodendrion 
hosakae,  Portulaca  sclerocarpa,  and 
Vigna  o-wahuensis.  Modifications  were 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary  constituent 
elements  for  these  species. 

We  eliminated  the  proposed  critical 
habitat  in  Hawaii  D2  for  Portulaca 
sclerocarpa.  The  area  proposed  for  this 
species  is  eliminated  from  this  final  rule 
because  it  is  not  essential  to  the 
conservation  of  this  species  because  it 
has  a  lower  proportion  of  associated 
native  species  than  other  areas  we    ■ 
consider  to  be  essential  to  the 
conservation  of  Portulaca  sclerocarpa. 
This  species  is  currently  found  on  the 
islands  of  Lanai  and  Hawaii,  and  critical 
habitat  for  one  population  was 
designated  on  Lanai  (68  FR  1220, 
January  9,  2003).  This  rule  designates 
critical  habitat  for  a  total  of  five 
populations.  There  is  habitat  for  four 
other  populations  on  lands  excluded 
from  this  final  rule  in  PTA  (see 
"Analysis  of  Impacts  Under  Section 

4(b)(2n. 

The  area  designated  as  critical  habitat 
for  the  island-endemic  species, 
Isodendrion  hosakae,  provides  habitat 
for  one  population  within  its  historical 
range.  There  is  habitat  designated 
elsewhere  on  the  island  of  Hawaii  for 
eight  populations  of  Isodendrion 
hosakae.  The  area  designated  as  critical 
habitat  for  the  multi-island  species, 
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Vigna  o-wahuensis,  provides  habitat  for 
one  population  within  its  historical 
range.  Critical  habitat  was  designated 
within  its  historical  range  on  Oahu 
{h^itat  for  three  populations)  and  Maui 
(habitat  for  one  population)  (68  FR 
35949,  June  17,  2003;  68  FR  25934,  May 
14,  2003).  Habitat  is  designated 
elsewhere  on  the  island  of  Hawaii  for 
four  populations. 

These  modifications  resulted  in  the 
reduction  from  43  ha  (107  ac)  to  35  ha 
(87  ac).  This  unit  was  renamed  Hawaii 
4— fsorfendrioT?  hosakae—b  and  Hawaii 
4 — Vigna  o-wahuensis-^. 

Hawaii  D3 
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four  populations.  The  area  designated  as 
cntical  habitat  for  the  island-endemic 
species,  Isodendrion  hosakae,  provides 
habitat  for  one  population  within  its 
historical  range.  There  is  habitat 
designated  elsewhere  on  the  island  of 
Hawaii  for  Isodendrion  hosakae  (for 
eight  populations). 

These  modifications  resulted  in  the 
reduction  from  14  ha  (34  ac)  to  11  ha  (26 
ac).  This  unit  was  renamed  Hawaii  4— 
Isodendrion  hosakae — e.  » 

Hawaii  D5 


This  unit  was  proposed  as  critical 
habitat  for  Isodendrion  hosakae. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  this 
species.  The  area  designated  as  critical 
habitat  for  this  island-endemic  species 
provides  habitat  within  its  historical 
range  for  one  population  of  Isodendrion 
hosakae.  There  is  habitat  designated 
elsewhere  on  the  island  of  Hawaii  for 
eight  populations  of  Isodendrion 
hosakae. 

These  modifications  resulted  in  the 
reduction  from  257  ha  (636  ac)  to  49  ha 
(121  ac).  This  unit  was  renamed  Hawaii 
4— Isodendrion  hosakae— c  and  Hawaii 
4 — Isodendrion  hosakae — d. 

Hawaii  D4 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Isodendrion 
hosakae,  Portulaca  sclerocarpa,  and 
Vigna  o-wahuensis.  Modifications  were 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary  constituent 
elements  for  these  species. 

We  eliminated  the  proposed  critical 
habitat  in  Hawaii  D4  for  Portulaca 
sclerocarpa  and  Vigna  o-wahuensis.  The 
area  proposed  for  these  species  is 
eliminated  from  this  final  rule  because 
it  is  not  essential  to  the  conservation  of 
these  species  because  it  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of 
Portulaca  sclerocarpa  and  Vigna  o- 
wahuensis.  This  rule  designates  critical 
habitat  for  a  total  of  five  populations  of 
Portulaca  sclerocarpa.  There  is  habitat 
for  four  other  populations  of  Portulaca 
sclerocarpa  on  lands  excluded  from  this 
final  rule  in  PTA  (see  "Analysis  of 
Impacts  Under  Section  4(b)(2)"].  Critical 
habitat  for  Vigna  o-wahuensis  was 
designated  within  its  historical  range  on 
Oahu  (habitat  for  three  populations)  and 
Maui  (habitat  for  one  population)  (68  FR 
35949.  June  17,  2003;  68  FR  25934,  May 
14.  2003).  Habitat  is  designated 
elsewhere  on  the  island  of  Hawaii  for 


This  imit  was  proposed  as  critical 
habitat  for  three  species:  Isodendrion 
hosakae,  Portulaca  sclerocarpa,  and 
Vigna  o-wahuensis.  The  entire  area 
proposed  for  these  species  was 
eliminated.  This  area  is  eliminated  from 
this  final  rule  because  it  is  not  essential 
to  the  conservation  of  these  species 
because  it  has  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  tiie 
conservation  of  these  species,  and  tiiere 
^e  10  other  locations  Uiat  have  been 
designated  on  tiiis  and  other  islands  to 
meet  the  recovery  goal  of  8  to  10 
populations  throughout  the  historical 
ranges  of  Portulaca  sclerocarpa  and 
Vigna  o-wahuensis.  Portulaca 
sclerocarpa  is  currently  found  on  the 
islands  of  Lanai  and  Hawaii,  and  critical 
habitat  for  one  population  was 
designated  on  Lanai  (68  FR  1220, 
January  9,  2003).  This  rule  designates 
critical  habitat  for  a  total  of  five 
populations.  There  is  habitat  for  four 
other  populations  on  lands  excluded 
from  this  final  rule  in  PTA  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2)"].  Critical  habitat  for  Vigna  o- 
wahuensis  was  designated  on  Oahu 
(habitat  for  tiiree  populations)  and  Maui 
(habitat  for  one  population)  (68  FR 
35949,  June  17,  2003;  68  FR  25934,  May 
14,  2003).  Habitat  is  designated 
elsewhere  on  tiie  island  of  Hawaii  for 
four  populations.  There  is  habitat 
designated  elsewhere  on  the  island  of 
Hawaii  for  Isodendrion  hosakae  (for 
eight  populations).  Exclusion  of  this 
unit  from  critical  habitat  for  these  three 
species  resulted  in  the  overall  reduction 
of  1  ha  (2.5  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 

Hawaii  D6 

This  unit  was  proposed  as  critical 
habitat  for  tiiree  species:  Isodendrion 
hosakae,  Portulaca  sclerocarpa,  and 
Vigna  o-wahuensis.  The  entire  unit  was 
excluded  from  final  critical  habitat.  We 
excluded  the  proposed  critical  habitat 
on  PTA  lands  for  reasons  described  in 
"Analysis  of  Impacts  Under  Section 
4(b)(2)"  for  Isodendrion  hosakae  and 
Vigna  o-wahuensis.  We  also  eliminated 


the  proposed  critical  habitat  in  Hawaii 
D6  for  Portulaca  sclerocarpa.  The  area 
proposed  for  this  species  is  eliminated 
from  this  final  rule  because  it  is  not 
essential  to  the  conservation  of  this 
species  because  it  has  a  lower 
proportion  of  associated  native  plant 
species  that  other  areas  we  consider  to 
be  essential  to  the  conservation  of 
Portulaca  sclerocarpa.  This  species  is 
currenUy  found  on  Uie  island  of  Lanai 
and  Hawaii,  and  critical  habitat  for  one 
population  was  designated  on  Lanai  (68 
FR  1220,  January  9,  2003).  This  rule 
designates  habitat  for  a  total  of  five 
populations.  There  is  habitat  for  four 
other  populations  on  other  lands 
excluded  from  this  final  rule  in  PTA 
isee  "Analysis  of  Impacts  Under  Section 
4(b)(2)"].  The  area  excluded  for  the 
island-endemic  species,  Isodendrion 
hosakae,  provides  habitat  for  one 
population  within  its  historical  range. 
There  is  habitat  designated  for  six 
populations  elsewhere  on  the  island  of 
Hawaii  in  tiiis  rule.  The  area  excluded 
for  the  multi-island  species.  Vigna  o- 
wahuensis,  provides  habitat  for  one 
population  within  its  historical  range. 
Critical  habitat  was  designated  on  Oahu 
(habitat  for  three  populations)  and  Maui 
(habitat  for  one  population)  (68  FR 
35949,  June  17,  2003;  68  FR  25934,  May 
14,  2003).  Habitat  is  designated 
elsewhere  on  the  island  of  Hawaii  for 
three  populations  in  this  rule.  Exclusion 
of  this  unit  from  critical  habitat  for  these 
three  species  resulted  in  the  overall 
reduction  of  36  ha  (89  ac)  of  critical 
habitat  on  the  island  of  Hawaii. 

Hawaii  D7 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Isodendrion 
hosakae,  Portulaca  sclerocarpa.  and 
Vigna  o-wahuensis.  Modifications  were 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary  constituent 
elements  for  these  species. 

We  eliminated  the  proposed  critical 
habitat  in  Hawaii  D7  for  Portulaca 
sclerocarpa.  The  area  proposed  for  tiiis 
species  is  eliminated  from  tiiis  final  rule 
because  it  is  not  essential  to  the 
conservation  of  this  species  because  it 
has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  Portulaca  sclerocarpa. 
This  species  is  currentiy  found  on  the 
islands  of  Lanai  and  Hawaii  and  critical 
habitat  for  one  population  was 
designated  on  Lanai  (68  FR  1220, 
January  9,  2003).  This  rule  designates 
critical  habitat  for  a  total  of  five 
populations.  There  is  habitat  for  four 
other  populations  on  lands  excluded 
from  this  final  rule  in  PTA  (see 
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"Analysis  of  Impacts  Under  Section 

4(b)(2n. 
The  area  designated  as  critical  habitat 

for  the  island-endemic  species, 
Isodendrion  hosakae,  provides  habitat 
for  one  population  within  its  historical 
range.  There  is  habitat  designated 
elsewhere  on  the  island  of  Hawaii  for 
Isodendrion  hosakae  (for  eight 
populations).  The  area  designated  as 
critical  habitat  for  the  multi-island 
species,  Vigna  o-wahuensis,  provides 
habitat  for  one  population  within  its 
historical  range.  Critical  habitat  was 
designated  on  Oahu  (habitat  for  three 
populations)  and  Maui  (habitat  for  one 
population)  (68  FR  35949,  June  17, 
2003;  68  FR  25934.  May  14,  2003). 
Habitat  is  designated  elsewhere  on  the 
island  of  Hawaii  for  four  populations. 
These  modifications  resulted  in  the 
reduction  from  112  ha  (278  ac)  to  51  ha 
(127  ac).  This  unit  was  renamed  Hawaii 
4 — Isodendrion  hosakae — f  and  Hawaii 
-Vigna  o-wahuensis — c. 


Hawaii  D8 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Isodendrion 
hosakae,  Portulaca  sclerocarpa,  and 
Vigna  o-wahuensis.  The  entire  area 
proposed  for  these  species  was 
eliminated  from  final  critical  habitat. 
We  eliminated  the  proposed  critical 
habitat  in  Hawaii  D6  for  Portulaca 
sclerocarpa  and  Vigna  o-wahuensis.  The 
area  proposed  for  these  species  was 
determined  to  be  not  essential  to  the 
conservation  of  this  species  because  it 
has  a  lower  proportion  of  associated 
native  plant  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  Portulaca  sclerocarpa 
and  Vigna  o-wahuensis.  Portulaca 
sclerocarpa  is  currently  found  on  the 
island  of  Lanai  and  Hawaii,  and  critical 
habitat  for  one  population  was 
designated  on  Lanai  (68  FR  1220, 
January  9,  2003).  This  rule  designates 
habitat  for  a  total  of  five  populations. 
There  is  habitat  for  four  other 
populations  on  other  lands  excluded 
from  this  final  rule  in  PTA-  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2)").  Critical  habitat  for  Vigna  o- 
wahuensis  was  designated  within  its 
historical  range  on  Oahu  (habitat  for 
three  populations)  and  Maui  (habitat  for 
one  population)  (68  FR  35949,  June  17, 
2003;  68  FR  25934,  May  14,  2003). 
Habitat  is  designated  elsewhere  on  the 
island  of  Hawaii  for  three  populations 
in  this  rule. 

We  also  excluded  the  proposed 
critical  habitat  on  PTA  lands  [see 
"Analysis  of  Impacts  Under  Section 
4(b)(2)")  for  Isodendrion  hosakae.  The 
area  excluded  for  the  island-endemic 
species,  Isodendrion  hosakae,  provides 


habitat  for  one  population  within  its 
historical  range.  There  is  habitat 
designated  for  six  populations 
elsewhere  on  the  island  of  Hawaii  in 
this  rule.  Exclusion  of  this  unit  from 
critical  habitat  for  these  three  species 
resulted  in  the  overall  reduction  of  8  ha 
(21  ac)  of  critical  habitat  on  the  island 
of  Hawaii. 

Hawaii  E 

This  unit  was  proposed  as  critical 
habitat  for  three  species:  Clermontia 
lindseyana.  Clermontia  pyrularia,  and 
Phyllostegia  racemosa.  Modifications 
were  made  to  this  unit  to  exclude  areas 
that  do  not  contain  the  primary 
constituent  elements  for  these  species. 

The  area  designated  as  critical  habitat 
for  the  two  island-endemic  species 
provides  habitat  for  three  populations  of 
Clermontia  pyrularia  and  three 
populations  of  Phyllostegia  racemosa 
within  their  historical  ranges.  The  area 
designated  as  critical  habitat  for  the 
multi-island  species  provides  habitat  for 
two  populations  of  Clermontia  ^ 

lindseyana  within  its  historical  range. 
Critical  habitat  for  two  additional 
populations  was  designated  for  this 
species  on  Maui  (68  FR  25934,  May  14, 
2003)  and  habitat  is  designated  for  a 
total  of  eight  populations  on  the  island 
of  Hawaii  in  this  rule. 

These  modifications  resulted  in  the 
reduction  from  2,992  ha  (7,393  ac)  to 
2,189  ha  (5,409  ac).  This  unit  was 
renamed  Hawaii  2 — Clermontia 
lindseyana — b,  Hawaii  2 — Clermontia 
pyrularia — b,  and  Hawaii  2 — 
Phyllostegia  racemosa — b. 

Hawaii  F 

This  vmit  was  proposed  as  critical 
habitat  for  seven  species:  Clermontia 
peleana,  Cyanea  platyphylla,  Cyanea 
shipmanii,  Cyrtandra  giffardii, 
Cyrtandra  tintinnabula,  Phyllostegia 
racemosa,  and  Phyllostegia  warshaueri. 
Modifications  were  made  to  this  unit  to 
eliminate  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species  or  were  considered  not  essential 
to  the  conservation  of  these  species 
because  they  have  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  8  other  locations  that  have 
been  designated  or  are  designated  in 
this  rule  to  meet  the  recovery  goal  of  8 
ta  10  populations  throughout  their 
historical  ranges  on  this  and  other 
islands. 

The  area  designated  as  critical  habitat 
for  the  six  island-endemic  species 
provides  habitat  within  their  historical 
ranges  for  three  populations  each  of 
Cyanea  platyphylla,  Cyanea  shipmanii.t 


and  Cyrtandra  giffardii;  seven 
populations  of  Cyrtandra  tintinnabula 
and  Phyllostegia  warshaueri;  and  five 
populations  of  Phyllostegia  racemosa. 
The  area  designated  as  critical  habitat 
for  the  multi-island  species  Clermontia 
peleana  provides  habitat  for  six 
populations  within  its  historical  range. 
Habitat  for  four  additional  populations 
of  Clermontia  peleana  is  designated  in 
this  rule. 

These  modifications  resulted  in  the 
reduction  from  13,906  ha  (34,363  ac)  to 
11.539  ha  (28,513  ac).  This  unit  was 
renamed  Hawaii  1 — Clermontia 
lindseyana — a,  Hawaii  1 — Clermontia 
peleana — a,  Hawaii  1 — Clermontia 
pyrularia — a.  Hawaii  1 — Cyanea 
shipmanii — a,  Hawaii  1 — Phyllostegia 
racemosa — a,  Hawaii  3 — Clermontia 
peleana — b,  Hawaii  3 — Cyanea 
platyphylla — a,  Hawaii  3 — Cyrtandra 
giffardii — a,  Hawaii  3 — Cyrtandra 
tintinnabula — a,  and  Hawaii  3 — 
Phyllostegia  warshaueri — a. 

Hawaii  G 

This  unit  was  proposed  as  critical 
habitat  for  12  species:  Argyroxiphium 
kauense,  Asplenium  fragile  var  insulare, 
Clermontia  lindseyana,  Clermontia 
peleana,  Cyanea  platyphylla,  Cyanea 
shipmanii,  Cyanea  stictophylla, 
Cyrtandra  giffardii,  Phyllostegia        « 
racemosa,  Phyllostegia  velutina, 
Plantago  hawaiensis,  and  Sicyos  alba. 
Modifications  were  made  to  this  unit  to 
eliminate  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species  or  were  considered  not  essential 
to  the  conservation  of  these  species. 
Some  portions  eliminated  fi-om  this 
final  rule  were  not  essential  to  the 
conservation  of  these  species  because 
they  have  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  8  other  locations  that  have 
been  designated  or  are  designated  in 
this  rule  to  meet  the  recovery  goal  of  8 
to  10  populations  throughout  their 
historical  ranges  on  this  and  other 
islands. 

We  eliminated  the  proposed  critical 
habitat  for  the  multi-island  species, 
Aspleniuih  fragile  var.  insulare,  in 
Hawaii  G  because  it  is  not  essential  to 
the  conservation  of  this  species. 
Asplenium  fragile  var.  insulare  is 
historically  known  from  Maui  and  we 
have  designated  critical  habitat  for  two 
populations  for  this  species  on  that 
island  (68  FR  25934,  May  14,  2003). 
There  is  also  habitat  for  seven 
populations  on  lands  excluded  from  this 
final  rule  on  the  island  of  Hawaii  in 
PTA  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2)"),  and  this  rule 
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designates  critical  habitat  for  one 
additional  population;  We  excluded  the 
proposed  critical  habitat  on 
Kamehameha  Schools  lands  in  Hawaii  G 
because  the  benefits  of  excluding  these 
lands  outweighed  the  benefits  of 
including  them  in  critical  habitat  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2)").  Those  excluded  lands  provide 
habitat  for  recovery  populations  of 
Phyllostegia  racemosa  and  Phyllostegia 
■  velutina,  as  detailed  below. 

The  area  designated  as  critical  habitat 
for  the  nine  island-endemic  species 
provides  habitat  for  2  populations  of 
Argyroxiphium  kauense,  6  populations 
of  Cyanea  platyphylla,  4  populations  of 
Cyanea  shipmanii,  6  populations  of 
Cyanea  stictophylla.  7  populations  of 
Cyrtandra  giffardii.  5  populations  (in 
combination  with  Kamehameha  Schools 
lands)  of  Phyllostegia  racemcsa,  6 
populations  (in  combination  with 
Kamehameha  Schools  lands)  of 
Phyllostegia  velutina.  3  populations  of 
Plantago  hawaiensis,  and  10 
populations  of  Sicyos  alba  within  their 
historical  ranges.  The  area  designated  as 
critical  habitat  for  the  two  multi-island 
species  provides  habitat  for  four 
populations  each  of  Clermontia 
lindseyana  and  Clermontia  peleana 
within  their  historical  ranges.  Critical 
habitat  for  two  populations  of 
Clermontia  lindseyana  was  designated 
on  Maui  (68  FR  25934,  May  14,  2003) 
arid  is  designated  for  a  total  of  eight 
populations  in  this  rule.  Clermontia 
peleana  has  critical  habitat  designated 
for  a  total  of  10  populations  in  this  rule. 

These  modifications  resulted  in  the 
reduction  fi-om  32,286  ha  (79,781  ac)  to 
20,261  ha  (50,066  ac).  This  unit  was 
renamed  Hawaii  29— Clermontia     - 
peleana— c,  Hawaii  29— Cyanea 
platyphylla— h,  Hawaii  29— Cyrtandra 
giffardii— h,  Hawaii  29— Cyrtandra 
tintinnabula—h,  Hawaii  30 — 
Argyroxiphium  kauense— d,  Hawaii 
30 — Clermontia  lindseyana — c,  Hawaii 
30 — Cyanea  shipmanii— h,  Hawaii  30— 
Cyanea  shipmanii— c,  Hawaii  30 — 
Cyanea  stictophylla— d,  Hawaii  30— 
Cyrtandra  giffardii— c,  Hawaii  30— 
Phyllostegia  hawaiiensis—c,  Hawaii 
30— Phyllostegia  racemosa—c,  Hawaii 
30— Phyllostegia  velutina— h,  and 
Hawaii  30— Sicyos  alba— a. 
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conservation  of  these  species.  Some 
portions  eliminated  fit)m  diis  final  rule 
were  not  essential  to  the  conservation  of 
these  species  because  they  have  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  these 
species,  and  there  are  at  least  8  other 
locations  that  have  been  designated  or 
are  designated  in  this  rule  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges  on  the 
island  of  Hawaii. 

We  eliminated  the  proposed  critical 
habitat  for  the  endemic  species 
Phyllostegia  racemosa  in  Hawaii  H.  The 
area  proposed  for  this  species  was 
eliminated  fi-om  this  final  rule  because 
it  is  not  essential  to  the  conservation  of 
this  species.  We  have  designated  habitat 
within  this  species"  historical  range  in 
three  other  units,  providing  habitat  for 
10  populations  on  the  island  of  Hawaii. 
The  area  designated  as  critical  habitat 
for  the  other  three  island-endemic 
species  provides  habitat  for  one 
population  oi  Argyroxiphium  kauense, 
four  populations  of  Plantago 
hawaiensis,  and  one  population  of 
Silene  hawaiiensis  within  their 
historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  5,322  ha  (13,151  ac)  to 
2,433  ha  (6,011  ac).  This  unit  was 
renamed  Hawaii  25— Argyroxiphium 
kauense— c,  Hawaii  25— Plantago 
hawaiensis— b,  and  Hawaii  25— Silene 
hawaiiensis — a. 


range  for  one  population  of 
Adenophorus  periens.  We  have 
designated  critical  habitat  for  this 
species  for  four  populations  on  Kauai, 
one  population  on  Oahu,  and  four 
populations  on  Molokai,  in  addition  to 
the  habitat  for  one  population 
designated  in  this  rule  (68  FR  9li6 
February  27,  2003;  68  FR  35949,  Juke 
17^003;  68  FR  12982,  March  19,  2003) 

These  modifications  resulted  in  the 
reduction  bom  5,065  ha  (12,516  ac)  to 
2,733  ha  (6,754  ac).  This  unit  was 
renamed  Hawaii  28— Adenophorus 
periens — a. 

Hawaii  K 


Hawaii  H 

This  unit  was  proposed  as  critical 
habitat  for  four  island  endemic  species: 
Argyroxiphium  kaaense,  Phyllostegia 
racemosa,  Plantago  hawaiensis,  and 
Silene  hawaiiensis.  Modifications  were 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary  constituent 
elements  for  these  species  or  were 
considered  not  essential  to  the 


Hawaii  I 

This  unit  was  proposed  as  critical 
habitat  for  two  island-endemic  species: 
Hibiscadelphus  giffardianus  and 
Melicope  zahlbruckneri.  Modifications 
were  made  to  this  unit  to  exclude  areas 
that  do  not  contain  the  primary 
constituent  elements  for  Uiese  species. 
The  area  designated  as  critical  habitat 
for  these  endemic  species  provides 
habitat  for  one  population  of 
Hibiscadelphus  giffardianus  and  two 
populations  of  Melicope  zahlbruckneri 
within  their  historical  ranges. 

These  modifications  resulted  in  the 
reduction  fit)m  522  ha  (1,290  ac)  to  497 
ha  (1,228  ac).  This  unit  was  renamed 
Hawaii  26— Hibiscadelphus 
giffardianus— A  and  Hawaii  26— 
Melicope  zahlbruckneri— h. 
Hawaii/  , 

This  unit  was  proposed  as  critical 
habitat  for  Adenophorus  periens. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  this 
species.  The  area  designated  as  critical 
habitat  for  this  multi-island  species 
provides  habitat  within  its  historical 


This  unit  was  proposed  as  critical 
habitat  for  seven  species: 
Argyroxiphium  kauense.  Asplenium 
fragile  var.  insulare,  Clermontia 
lindseyana,  Cyanea  stictophylla, 
Melicope  zahlbruckneri,  Plantago 
hawaiensis,  and  Phyllostegia  velutina. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constihient  elements  for  these  " 
species.  Some  portions  eliminated  fit)m 
this  final  rule  were  not  essential  to  the 
conservation  of  these  species  because 
they  have  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species. 

We  eliminated  the  proposed  critical 
habitat  in  Hawaii  K  for  Clermontia 
lindseyana.  The  area  proposed  for  this 
species  was  eliminated  fitjra  this  final 
nde  because  it  is  not  essential  to  the 
conservation  of  tiiis  species  because  it 
has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  Clermontia  lindseyana, 
and  there  are  at  least  10  otiier  locations 
for  this  species  designated  elsewhere  on 
the  islands  of  Hawaii  and  Maui  within 
its  historical  range.  Critical  habitat  for 
two  populations  was  designated  on 
Maui  (68  FR  25934,  May  14,  2003)  and 
habitat  for  eight  populations  is 
designated  in  this  rule. 

The  area  designated  as  critical  habitat 
for  the  five  island-endemic  species 
provides  habitat  for  four  populations  of 
Argyroxiphium  kauense.  two 
populations  of  Cyanea  stictophylla,  one 
population  of  Melicope  zahlbruckneri. 
fom  populations  of  Phyllostegia 
velutina,  and  three  populations  of 
Plantago  hawaiensis  within  their 
historical  ranges.  The  area  designated  as 
critical  habitat  for  the  multi-island 
species  provides  habitat  for  one 
population  of  Asplenium  fragile  var. 
insulare  within  its  historical  range. 

These  modifications  resulted  in  the 
reduction  fitjm  15,294  ha  (37,792  ac)  to 
10,961  ha  (27,085  ac).  This  unit  was 
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renamed  Hawaii  24 — Argymxiphium 
kauense — b,  Hawaii  24 — Asplenium 
ftvgile  var.  insulaw — a,  Hawaii  24 — 
Cyanea  stictophylla — c,  Hawaii  24 — 
Melicope  zahlbnickneri — a,  Hawaii  24 — 
Phyllostegia  velutina — a.  and  Hawaii 
24— Plantago  hawaiensis — a. 

Hawaii  L 

a 

This  unit  was  proposed  as  critical 
habitat  for  five  species:  Iscbaemum 
byrone,  Pleomele  hawaiiensis.  Portulaca 
sclerocarpa,  Sesbania  tomentosa,  and 
Silene  hawaiiensis.  Modifications  were 
made  to  this  unit  to  exclude  areas  that 
do  not  contain  the  primary'  constituent 
elements  for  these  species,  hi  addition, 
some  portions  eliminated  were  not 
essential  to  the  conservation  of  these 
species  because  they  have  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  these 
species,  and  there  are  at  least  8  other 
locations  that  have  been  designated  or 
are  designated  in  this  rule  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges. 

The  area  designated  as  critical'  habitat 
for  the  two  island-endemic  species 
provides  habitat  for  five  populations  of 
Pleomele  hawaiiensis  and  one 
population  of  Silene  hawaiiensis  within 
their  historical  ranges.  The  area 
designated  as  critical  habitat  for  the 
three  multi-island  species  provides 
habitat  for  two  populations  each  of 
Ischaemum  byrone  and  Sesbania 
tomentosa  and  five  populations  of 
Portulaca  sclerocarpa  within  their 
historical  ranges.  We  designated  critical 
habitat  for  Ischaemum  byrone  on  Kauai 
(habitat  for  three  populations),  Molokai 
.(habitat  for  two  populations),  and  Maui 
(habitat  for  two  populations)  (68  FR 
9116,  Februarv  27.  2003;  68  FR12982, 
March  19,  2003;  68  FR  25934,  May  14, 
2003).  We  are  designating  habitat  for  a 
total  of  three  populations  on  the  island 
of  Hawaii  in  this  rule.  Portulaca 
sclerocarpa  is  currently  found  on  the 
islands  of  Lanai  and  Hawaii,  and  critical 
habitat  for  one  population  was 
designated  on  Lanai  (68  FR  1220, 
January  9,  2003).  This  rule  designates 
critical  habitat  for  a  total  of  five 
populations.  There  is  habitat  for  four 
other  populations  on  lands  excluded 
from  this  final  rule  in  PTA  (see 
"Analysis  of  Impacts  Under  Section 
4(b)(2)"].  We  have  designated  critical 
habitat  for  Sesbania  tomentosa  on 
Nihoa  (habitat  for  one  population), 
Necker  (habitat  for  one  population), 
Kauai  (habitat  for  two  populations), 
Qahu  (habitat  for  two  populations), 
Molokai  (habitat  for  two  populations), 
and  Maui  (habitat  for  two  populations) 
(68  FR  28054,  May  22,  2003;  68  FR 


9116,  February  27,  2003;  68  FR  35949, 
June  17,  2003;  68  FR  12982,  March  19, 
2003;  68  FR  25934,  May  14.  2003).  In 
this  rule,  we  are  designating  habitat  for 
two  populations  of  Sesbania  tomentosa. 

These  modifications  resulted  in  the 
reduction  from  15,294  ha  (37.792  ac)  to 
14,841  ha  (36,674  ac).  This  unit  was 
renamed  Hawaii  20 — Sesbania 
tomentosa — a,  Hawaii  21 — Ischaemum 
byrone — a,  Hawaii  23 — Pleomele 
hawaiiensis — d,  Hawaii  23 — Sesbania 
tomentosa — b,  Hawaii  27 — Portulaca 
sclerocarpa — a,  and  Hawaii  27 — Silene 
ha  waiiensis — b. 

Hawaii  Ml 

This  unit  was  proposed  as  critical 
habitat  for  one  multi-island  species, 
Ischaemum  byrone.  The  entire  area 
proposed  for  this  species  was 
eliminated.  This  area  is  not  essential  to 
the  conservation  of  this  species  because 
it  has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  this  species,  and  there 
are  10  other  locations  that  have  been 
designated  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its 
historical  range  on  this  and  other 
islands.  We  have  designated  critical 
habitat  for  this  species  on  Kauai  (for 
three  populations),  and  Maui  (for  two 
populations)  (68  FR  35949,  June  17, 
2003;  68  FR  9116,  Februar\'  27,  2003;  68 
FR  12982,  March  19,  2003;  68  FR  25934, 
May  14,  2003).  In  this  rule  we  are 
designating  habitat  for  three 
populations.  Exclusion  of  this  unit  from 
critical  habitat  for  Ischaemum  byrone 
resulted  in  the  overall  reduction  of  19 
ha  (46  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 

Hawaii  M2 

This  unit  was  proposed  as  critical 
habitat  for  one  multi-island  species, 
Ischaemum  byrone.  The  entire  area 
proposed  for  this  species  was 
eliminated.  This  area  is  not  essential  to 
the  conservation  of  this  species  because 
it  has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  this  species,  and  there 
are  10  other  locations  that  have  been 
designated  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its 
historical  range  on  this  and  other 
islands.  We  have  designated  critical 
habitat  for  this  species  on  Kauai  (for 
three  populations)  and  Maui  (for  two 
populations)  (68  FR  35949,  June  17, 
2003;  68  FR  9116,  February  27,  2003;  68 
FR  12982,  March  19,  2003;  68  FR  25934, 
May  14,  2003).  In  this  rule,  we  are 
designating  habitat  for  three 
populations.  Exclusion  of  this  unit  from 


critical  habitat  for  Ischaemum  byrone 
resulted  in  the  overall  reduction  of  133 
ha  (328  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 

Hawaii  M3 

This  unit  was  proposed  as  critical 
habitat  for  one  multi-island  species, 
Ischaemum  byrone.  The  entire  area 
proposed  for  this  species  was 
eliminated.  This  area  is  not  essential  to 
the  conservation  of  this  species  because 
it  has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  this  species,  and  there 
are  10  other  locations  that  have  been 
designated  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its 
historical  range  on  this  and  other 
islands.  We  have  designated  critical 
habitat  for  this  species  on  Kauai  (for 
three  populations)  and  Maui  (for  two 
populations)  (68  FR  35949,  June  17, 
2003;  68  FR  9116,  February  27,  2003;  69 
FR  12982,  March  19,  2003;  68  FR  25934, 
May  14,  2003).  In  this  rule,  we  are 
designating  habitat  for  three 
populations.  Exclusion  of  this  unit  from 
critical  habitat  for  Ischaemum  byrone 
resulted  in  the  overall  reduction  of  141 
ha  (349  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 

Hawaii  M4 

This  unit  was  proposed  as  critical 
habitat  for  one  multi-island  species, 
Ischaemum  byrone.  The  entire  area 
proposed  for  this  species  was 
eliminated.  This  area  is  not  essential  to 
the  conservation  of  this  species  because 
it  has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  this  species,  and  there 
are  10  other  locations  that  have  been 
designated  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its' 
historical  range  on  this  and  other 
islands.  We  have  designated  critical 
habitat  for  this  species  on  Kauai  (for 
three  populations)  and  Maui  (for  two 
populations)  (68  FR  35949,  June  17, 
2003;  68  FR  9116,  February  27,  2003;  68 
FR  12982,  March  19,  2003;  68  FR  25934, 
May  14,  2003).  In  this  rule  we  are 
designating  habitat  for  three 
populations.  Exclusion  of  this  unit  from 
critical  habitat  for  Ischaemum  byrone 
resulted  in  the  overall  reduction  of  141 
ha  (348  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 

Hawaii  M5  y 

This  unit  was  proposed  as  critical 
habitat  for  one  species,  Ischaemum 
byrone.  Modifications  were  made  to  this 
unit  to  exclude  areas  that  do  not  contain 
the  primary  constituent  elements  for 
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this  species.  The  area  designated  as 
critical  habitat  for  this  multi-island 
species  provides  habitat  within  its 
historical  range  for  one  population  of 
Ischaemum  byrone.  We  have  designated 
critical  habitat  for  this  species  on  Kauai 
(habitat  for  three  populations).  Molokai 
(habitat  for  two  populations),  and  Maui 
(habitat  for  two  populations)  (68  FR 
9116,  February  27,  2003;  68  FR  12982 
March  19.  2003;  68  FR  25934.  May  14.' 
2003).  In  this  rule,  we  are  designating 
habitat  for  three  populations  on  the 
island  of  Hawaii. 

These  modifications  resulted  in  the 
reduction  from  533  ha  (1,316  ac)  to  159 
ha  (393  ac);  This  unit  was  renamed 
Hawaii  22— Ischaemum  byrone— h. 
Hawaii  Nl 

This  xmit  was  proposed  as  critical 
habitat  for  one  multi-island  species, 
Sesbania  tomentosa.  The  entire  area 
proposed  for  this  species  was 
eliminated.  This  area  is  not  essential  to 
the  conservation  of  this  species  because 
it  has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  this  species,  and  there 
are  12  other  locations  that  have  been 
designated  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its 
historical  range  on  this  and  other 
islands.  We  designated  critical  habitat 
for  this  species  on  Nihoa  (habitat  for  one 
population),  Necker  (habitat  for  one 
population).  Kauai  (habitat  for  two 
populations).  Oahu  (habitat  for  two 
populations).  Molokai  (habitat  for  two 
populations),  and  Maui  (habitat  for  two 
populations)  (68  FR  28054,  May  22 
2003;  May  22,  2003;  68  FR  9116, 
February  27,  2003;  68  FR  35949,' June 
17,  2003;  68  FR  12982,  March  19,  2003- 
68  FR  25934,  May  14,  2003).  In  this  rule, 
we  are  designating  habitat  elsewhere  on 
the  island  of  Hawaii  for  two 
populaUons.  Exclusion  of  this  unit  from 
critical  habitat  for  Sesbania  tomentosa 
resulted  in"  the  overall  reduction  of  35 
ha  (88  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 
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Hawaii  N2 

This  unit  was  proposed  as  critical 
habitat  for  one  multi-island  species. 
Sesbania  tomentosa.  The  entire  area 
proposed  for  this  species  was 
eliminated.  This  area  is  not  essential  to 
the  conservation  of  this  species  because 
it  has  a  lower  proportion  of  associated 
native  species  .than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  this  species,  and  there 
are  12  other  locations  that  have  been 
designated  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its 
historical  range  on  this  and  other 


islands.  We  designated  critical  habitat 
for  this  species  on  Nihoa  (habitat  for  one 
population).  Necker  (habitat  for  ofte 
population),  Kauai  (habitat  for  two 
populations),  Oahu  (habitat  for  two 
populations),  Molokai  (habitat  for  two 
populations),  and  Maui  (habitat  for  two 
populations)  (68  FR  28054.  May  22, 
2003;  May  22.  2003;  68  FR  9116, 
February  27.  2003;  68  FR  35949.  June 
17.  2003;  68  FR  12982.  March  19.  2003- 
68  FR  25934.  May  14.  2003).  hi  this  rule, 
we  are  designating  habitat  elsewhere  on 
the  island  of  Hawaii  for  two 
populations.  Exclusion  of  this  unit  from 
critical  habitat  for  Sesbania  tomentosa 
resulted  in  the  overall  reduction  of  441 
ha  (1,091  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 


Hawaii  O 

This  unit  was  proposed  as  critical 
habitat  for  one  species.  Mariscus  fauriei 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
.primary  constituent  elements  for  this 
species. 

The  area  designated  as  critical  habitat 
for  this  multi-island  species  provides 
habitat  vdthin  its  historical  range  for 
one  population  of  Mariscus  fauriei.  We 
designated  critical  habitat  for  this 
species  on  Molokai  (habitat  for  seven 
populations)  (68  FR  12982.  March  18 
2003). 

These  modifications  resulted  in  the 
reduction  from  215  ha  (531  ac)  to  127 
ha  (313  ac).  This  unit  was  renamed 
Hawaii  19— Mariscus  fauriei— h. 
Hawaii  P 


This  unit  was  proposed  as  critical 
habitat  for  one  species,  Pleomele 
hawaiiensis.  The  entire  area  proposed 
for  this  species  was  ehminated.  This 
area  is  not  essential  to  the  conservation 
of  this  species  because  it  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  this 
species,  and  there  are  10  other  locations 
that  have  been  designated  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  its  historical  range  on  this 
island.  Three  other  critical  habitat  units 
for  this  species  are  designated  on  the 
island  of  Hawaii  for  a  total  of  nine 
populations,  and  the  excluded 
Kamehameha  Schools  lands  provide 
habitat  for  one  population  [see 
"Analysis  of  Impacts  Under  Section 
4[b)l2)").  Exclusion  of  this  unit  from 
critical  habitat  for  Pleomele  hawaiiensis 
resulted  in  the  overall  reduction  of  547 
ha  (1,351  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 


Hawaii  Q 

This  unit  was  proposed  as  critical 
habitat  for  six  species:  Colubrina 
oppositifolia,  Diellia  erecta,  Flueggea 
neowawraea,  Gouania  vitifolia, 
Neraudia  ovata,  and  Pleomele 
hawaiiensis.  Modifications  were  made 
to  this  unit  to  exclude  areas  that  do  not 
contain  the  primary  constituent 
elements  for  these  species.  The  portions 
eliminated  from  this  final  rule  were  not 
essential  to  the  conservation  of  these 
species  because  they  have  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  these 
species,  and  there  are  at  least  eight  odier 
locations  that  have  been  designated  or 
are  being  designated  in  this  rule  to  meet 
the  recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges. 

The  area  designated  as  critical  habitat 
for  the  two  island-endemic  species 
provides  habitat  for  two  populations 
each  of  Neraudia  ovata  and  Pleomele 
hawaiiensis  within  their  historical 
ranges.  The  area  designated  as  critical 
habitat  for  the  four  mulU-island  species 
provides  habitat  for  two  populations 
each  of  Colubrina  oppositifolia  and 
Gouania  vitifolia,  and  one  population 
each  of  Diellia  erecta  and  Flueggea 
neowawraea,  within  their  historical 
ranges.  We  designated  critical  habitat 
for  Colubrina  oppositifolia  on  Oahu 
(habitat  for  three  populations)  and  Maui 
(habitat  for  three  populations)  (68  FR 
35949,  June  17,  2003;  68  FR  25934,  May 
14,  2003).  and  we  are  designating 
habitat  for  a  total  of  four  populations  on 
the  island  of  Hawaii  in  this  rule.  Critical 
habitat  for  one  population  each  of 
Diellia  erecta  was  designated  on  Kauai. 
Oahu,  and  Molokai,  and  four 
populations  on  Maui  (68  FR  9116, 
February  27.  2003;  68  FR  35949,  jlme 
17,  2003;  68  FR  12982,  March  19,  2003- 
68  FR  25934,  May  14.  2003).  In  this  rule, 
habitat  is  designated  for  two 
populations  on  the  island  of  Hawaii.  We 
designated  critical  habitat  for  Flueggea 
neowawraea  on  Kauai  (habitat  for  four 
populations),  Molokai  (habitat  for  one 
population),  and  Maui  (habitat  for  one 
population)  (68  FR  9116.  February  27 
2003;  68  FR  12982,  March  19.  2003;  68 
FR  25934,  May  14.  2003).  In  this  rule  we 
are  designating  habitat  for  two 
populations.  In  addition,  there  is  habitat 
on  Oahu  for  one  population  of  Flueggea 
neowawraea  on  excluded  lands  (68  FR 
35949.  June  17.  2003).  We  designated 
critical  habitat  for  Gouania  vitifolia  on 
Oahu  (habitat  for  seven  populations) 
and  Maui  (habitat  for  one  population), 
as  well  as  habitat  for  two  populations  in 
this  rule  (68  FR  35949.  June  17.  2003- 
68  FR  25934,  May  14,  2003) 
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These  modifications  resulted  in  the 
reduction  from  15.294  ha  (37,792  ac)  to 
2,997  ha  (7.406  ac).  This  unit  was 
renamed  Hawaii  18 — Colubrina 
oppositifolia — b,  Hawaii  18 — Diellia 
erecta — ^b,  Hawaii  18 — Flueggea 
neowawraea — b,  Hawaii  18 — Gouania 
vitifolia — a^  Hawaii  18 — Neraudia 
ovata — d,  and  Hawaii  18 — Pleomele 
hawaiiensis — c. 

Hawaii  R 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Diellia  erecta 
and  Flueggea  neowawraea. 
Modifications  were  made  to  this  unit  to 
eliminate  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species.  The  portions  eliminated  were 
not  essential  to  the  conservation  of  these 
species  because  they  have  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  these 
species,  and  there  are  at  least  8  other 
locations  that  have  been  designated  or 
are  designated  in  this  rule  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges. 

The  area  designated  as  critical  habitat 
for  these  two  multi-island  species 
provides  habitat  for  one  population  each 
of  Diellia  erecta  and  Flueggea 
neowawraea  within  their  historical 
ranges.  Critical  habitat  for  one 
population  each  of  Diellia  erecta  was 
designated  on  Kauai,  Oahu,  and 
Molokai,  and  four  populations  on  Maui 
(68  FR  9116,  Februarv-  27.  2003:  68  FR 
35949,  June  17,  2003;  68  FR  12982. 
March  19,  2003;  68  FR  25934,  May  14. 
2003).  We  are  designating  habitat  for 
two  populations  of  Diellia  erecta  on  the 
island  of  Hawaii  in  this  rule.  We 
designated  critical  habitat  for  Flueggea 
neowoHraea  on  Kauai  (habitat  for  four 
populations),  Molokai  (habitat  for  one 
population),  and  Maui  (habitat  for  one 
population)  (68  FR  9116,  February  27. 
2003;  68  FR  12982.  March  19.  2003;  68 
FR  25934,  May  14,  2003).  In  this  rule, 
we  are  designating  habitat  for  two 
populations.  In  addition,  there  is  habitat 
for  on  Oahu  for  one  population  of 
Flueggea  neowawraea  on  excluded 
lands  (68  FR  35949,  June  17.  2003). 

These  modifications  resulted  in  the 
reduction  from  387  ha  (955  ac)  to  332 
ha  (819  ac).  This  unit  was  renamed 
Hawaii  1 7^Diellia  erecta — a  and 
Hawaii  17 — Flueggea  neowawraea — a. 

Hawaii  S 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Cyanea 
hamatiflora  ssp.  carlsonii  and  Cyanea 
stictophylla.  Modifications  were  made 
to  this  unit  to  eliminate  areas  that  do 
not  contain  the  primary  constituent 


elements  for  these  species.  Some 
portions  eliminated  were  not  essential 
to  the  conservation  of  these  species 
because  they  have  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  8  other  locations  that  are 
being  designated  in  this  rule  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges.  The 
area  designated  as  critical  habitat  for 
these  two  island-endemic  species 
provides  habitat  for  one  population  each 
of  Cyanea  hamatiflora  ssp.  carlsonii  and 
Cyanea  stictophylla  within  their 
historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  383  ha  (947  ac)  to  331 
ha  (819  ac).  This  unit  was  renamed 
Hawaii  16 — Cyanea  hamatiflora  ssp. 
carlsonii — d  and  Hawaii  Ifr — Cyanea 
stictophylla — ^b. 

Hawaii  T 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Cyanea 
hamatiflora  ssp.  carlsonii  and  Cyanea 
stictophylla.  Modifications  were  made 
to  this  unit  to  eliminate  areas  that  do 
not  contain  the  primary  constituent 
elements  for  these  species.  Some 
portions  eliminated  were  not  essential 
to  the  conservation  of  these  species 
because  they  have  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  8  other  locations  that  are 
being  designated  in  this  rule  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  their  historical  ranges.  The 
area  designated  as  critical  habitat  for 
these  two  island-endemic  species 
provides  habitat  for  one  population  each 
of  Cyanea  hamatiflora  ssp.  carlsonii  and 
Cyanea  stictophylla  within  their 
historical  ranges. 

These  modifications  resulted  in  the 
reduction  from  1,489  ha  (3.681  ac)  to 
1,264  ha  (3.123  ac).  This  unit  was 
renamed  Hawaii  15 — Cyanea 
hamatiflora  ssp.  carlsonii — c  and 
Hawaii  15 — Cyanea  stictophylla — a. 

Hawaii  U 

This  unit  was  proposed  as  critical 
habitat  for  one  species,  Cyanea 
hamatiflora  ssp.  carlsonii. 
Modifications  were  made  to  this  unit  to 
eliminate  areas  that  do  not  contain  the 
primary  constituent  elements  for  this 
species.  Some  portions  eliminated  were 
not  essential  to  the  conservation  of  this 
species  because  they  have  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  this 
species,  and  there  are  at  least  5  other 


locations  with  habitat  for  a  total  of  7 
populations  that  are  designated  in  this 
rule  to  meet  the  recovery  goal  of  8  to  10 
populations  throughout  the  species' 
historical  range.  The  area  designated  as 
critical  habitat  for  this  island-endemic 
species  provides  habitat  for  one 
population  of  Cyanea  hamatiflora  ssp. 
carlsonii  within  its  historical  range. 

These  modifications  resulted  in  the 
reduction  from  615  ha  (1,520  ac)  to  597 
ha  (1,475  ac).  This  unit  was  renamed 
Hawaii  14 — Cyanea  hamatiflora  ssp. 
carlsonii — b. 

Hawaii  V 

This  unit  was  proposed  as  critical 
habitat  for  one  species  endemic  to  the 
island  of  Hawaii,  Nothocestrum 
breviflorum.  The  entire  area  proposed 
for  this  species  was  eliminated.  This 
area  is  not  essential  to  the  conservation 
of  this  species  because  it  has  a  lower 
proportion  of  associated  native  species 
than  other  areas  we  consider  to  be 
essential  to  the  conservation  of  this 
species,  and  there  are  3  other  locations 
that  have  been  designated  to  meet  the 
recovery  goal  of  8  to  10  populations 
throughout  its  historical  range  on  this 
island.  Habitat  designated  elsewhere  on 
the  island  of  Hawaii  for  this  species 
provides  habitat  for  nine  populations. 
Exclusion  of  this  unit  from  critical 
habitat  for  Nothocestrum  breviflorum 
resulted  in  the  overall  reduction  of  951 
ha  (2,351  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 

Hawaii  W 

.  This  unit  was  proposed  as  critical 
habitat  for  one  multi-island  species, 
Delissea  undulata.  The  entire  area 
proposed  for  this  species  was  excluded. 
Some  of  it  was  excluded  because  it  is 
not  essential  to  the  conservation  of  this 
species.  We  also  excluded  the  proposed 
critical  habitat  on  Kamehameha  Schools 
lands  in  Hawaii  W  because  the  benefits 
of  excluding  these  lands  outweighed  the 
benefits  of  including  them  in  critical 
habitat  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2)").  These  excluded  lands 
provide  habitat  for  three  recovery 
populations  oi  Delissea  undulata.  There 
is  habitat  designated  elsewhere  on  the 
island  of  Hawaii  for  this  species 
providing  habitat  for  two  populations. 
In  addition,  we  have  designated  habitat 
on  Kauai  for  three  populations  (68  FR 
9116,  February  27,  2003).  Exclusion  of 
this  unit  from  critical  habitat  for 
Delissea  undulata  resulted  in  the  overall 
reduction  of  1,479  ha  (3,654  ac)  of 
critical  habitat  on  the  island  of  Hawaii. 

Hawaii  X 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Cyanea 
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hamatiflora  ssp.  carlsonii  and  Solanum 
mcompletum.  Modifications  were  made 
to  this  unit  to  eliminate  areas  that  do 
not  contain  the  primary  constituent 
elements  for  these  species.  Some 
portions  eliminated  were  not  essential 
to  the  conservation  of  these  species 
because  they  have  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  8  other  locations  that  have 
been  designated  or  are  designated  in 
this  rule  to  meet  the  recovery  goal  of  8 
to  10  populations  throughout  their 
historical  ranges. 

The  area  designated  as  critical  habitat 
for  the  island-endemic  species  provides 
habitat  for  one  population  of  Cyanea 
hamatiflora  ssp.  carlsonii  within  its 
historical  range.  The  area  designated  as 
critical  habitat  for  the  multi-island 
species  provides  habitat  for  one 
population  of  Solanum  incompletum 
within  its  historical  range.  This  rule 
designates  critical  habitat  for  four 
populations  on  the  island  of  Hawaii. 
There  is  also  habitat  for  five  populations 
on  lands  excluded  from  this  final  rule 
in  PTA  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2n.  Habitat  for  one 
population  is  in  the  area  excluded  from 
critical  habitat  on  Lanai  (68  FR  1220 
January  9,  2003). 

These  modifications  resulted  in  the 
reduction  from  138  ha  (340  ac)  to  92  ha 
(227  ac).  This  unit  was  renamed  Hawaii 
'^'^— Cyanea  hamatiflora  ssp.  carlsonii— 
a  and  Hawaii  U— Solanum 
incompletum — b. 
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Hawaii  Yl 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Isodendrion 
pyrifoiium  and  Neraudia  ovata.  We 
excluded  the  proposed  critical  habitat 
on  these  lands  because  the  benefits  of 
excluding  these  lands  outweighed  the 
benefits  of  including  them  in  critical 
habitat  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2)"].  Habitat  for  nine 
populations  of  Neraudia  ovata  are 
designated  in  this  rule.  We  designated 
critical  habitat  for  Isodendrion 
pyrifoiium  on  Oahu  (habitat  for  three 
populations),  Molokai  (habitat  for  one 
population),  and  Maui  (habitat  for  two 
populations)  (68  FR  35949,  June  17 
2003;  68  FR  12982,  March  19,  2003;'  68 
FR  25934,  May  14.  2003).  Habitat  for 
two  additional  populations  is  in  the 
land  excluded  from  critical  habitat  on 
Lanai  (68  FR  1220,  January  9,  2003). 
Exclusion  of  this  unit  from  critical 
habitat  for  Isodendrion  pyrifoiium  and 
Neraudia  ovata  resulted  in  the  overall 
reduction  of  212  ha  (524  ac)  of  critical 
habitat  on  the  island  of  Hawaii. 


Hawaii  Y2 

This  unit  was  proposed  as  critical 
habitat  for  two  species:  Isodendrion 
pyrifoiium  and  Neraudia  ovata.  We 
excluded  the  proposed  critical  habitat 
on  these  lands  because  the  benefits  of 
excluding  these  lands  outweighed  the 
benefits  of  including  them  in  critical 
habitat  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2)").  Habitat  for  nine 
populations  of  Neraudia  ovata  are 
designated  in  this  rule.  We  designated 
critical  habitat  for  Isodendrion 
pyrifoiium  on  Oahu  (habitat  for  three 
populations),  Molokai  (habitat  for  one 
population),  and  Maui  (habitat  for  two 
populations)  (68  FR  35949,  June  17 
2003;  68  FR  12982,  March  19,  2003-  68 
FR  25934,  May  14,  2003).  Habitat  for 
two  additional  populations  is  in  the 
land  excluded  fixim  critical  habitat  on 
Lanai  (68  FR  1220.  January  9,  2003). 
Exclusion  of  this  unit  from  critical 
habitat  for  Isodendrion  pyrifoiium  and 
Neraudia  ovata  resulted  in  the  overall 
reduction  of  334  ha  (826  ac)  of  critical 
habitat  on  the  island  of  Hawaii. 

Hawaii  Z 

This  imit  was  proposed  as  critical 
habitat  for  12  species:  Bonamia 
menziesii.  Colubrina  oppositifolia, 
Cyanea  stictophylla.  Delissea  undulata. 
Flueggea  neowawraea.  Hibiscadelphus 
hualalaiensis,  Hibiscus  brackenridgei. 
Nothocestrum  breviflorum.  Phyllostegia 
velutina,  Plantago  hawaiensis.  Pleomele 
hawaiiensis,  and  Zanthoxylum 
dipetalum  var.  tomentosum. 
Modifications  were  made  to  this  unit  to 
exclude  areas  that  do  not  contain  the 
primary  constituent  elements  for  these 
species.  We  also  eliminated  the 
proposed  critical  habitat  in  Hawaii  Z  for 
Cyanea  stictophylla.  Flueggea 
neowawraea,  Phyllostegia  velutina.  and 
Plantago  hawaiensis.  Areas  proposed 
for  these  four  species  were  eliminated 
because  they  are  not  essential  to  the 
conservation  of  these  species  because 
they  had  a  lower  proportion  of 
associated  native  species  than  other 
areas  we  consider  to  be  essential  to  the 
conservation  of  these  species,  and  there 
are  at  least  nine  other  locations  for  each 
of  these  species  designated  elsewhere 
within  their  historical  ranges.  We  are 
designating  critical  habitat  elsewhere  on 
the  island  of  Hawaii  for  10  populations 
each  of  Cyanea  stictophylla, 
Phyllostegia  velutina,  and  Plantago 
hawaiensis.  all  island-endemic  species. 
For  the  multi-island  species  Flueggea 
neowawraea.  we  are  designating  critical 
habitat  for  two  populations  elsewhere 
on  the  island  of  Hawaii,  and  we  have 
designated  habitat  for  four  populations 
on  Kauai  and  one  population  on 


Molokai  and  Maui  (68  FR  9116, 
February  27,  2003;  68  FR  12982,  March 
19,  2003;  68  FR  25934,  May  14,  2003). 
Habitat  for  one  additional  population  of 
Flueggea  neowawraea  is  on  lands 
excluded  from  critical  habitat  on  Oahu 
(68  FR  35949,  June  17.  2003). 

In  addition,  we  excluded  the 
proposed  critical  habitat  on 
Kamehameha  Schools  and  National 
Tropical  Botanical  Garden  lands  in 
Hawaii  Z  because  the  benefits  of 
excluding  these  lands  outweighed  the 
benefits  of  including  them  in  critical 
habitat  (see  "Analysis  of  Impacts  Under 
Section  4(b)(2)").  These  excluded  lands 
provide  habitat  for  one  population  of 
Pleomele  hawaiiensis  and.  in 
combination  with  land  designated  in 
this  unit,  one  population  of  Bonamia 
menziesii. 

The  area  designated  as  critical  habitat 
for  the  four  island-endemic  species  in 
this  unit  provides  habitat  for  eight 
populations  of  Hibiscadelphus 
hualalaiensis,  five  populations  of 
Nothocestrum  breviflorum,  one 
population  of  Pleomele  hawaiiensis,  and 
seven  populations  of  Zanthoxylum 
dipetalum  var.  tomentosum  within  their 
historical  ranges.  Elsewhere  in  this  rule, 
we  are  designating  habitat  for  four 
populations  of  Nothocestrum 
breviflorum  and  eight  populations  of 
Pleomele  hawaiiensis.  The  area 
designated  as  critical  habitat  for  the  four 
multi-island  species  in  this  unit 
provides  habitat  for  one  population  (in 
combination  witii  excluded  lands)  of 
Bonamia  menziesii,  two  populations 
each  of  Colubrina  oppositifolia  and 
Delissea  undulata,  and  one  population 
of  Hibiscus  brackenridgei  within  their 
historical  ranges.  We  have  designated: 
critical  habitat  for  Bonamia  menziesii 
on  Kauai  (habitat  for  two  populations), 
Oahu  (habitat  for  four  populations),  and 
Maui  (habitat  for  one  population),  and 
elsewhere  in  this  rule  are  designating 
habitat  for  one  population.  Habitat  for 
one  additional  population  of  this 
species  is  in  the  land  excluded  fitjm 
critical  habitat  on  Lanai.  We  have 
designated  critical  habitat  for  Colubrina 
oppositifolia  on  Oahu  (habitat  for  three 
populations)  and  Maui  (habitat  for  three 
populations),  and  elsewhere  in  this  rule, 
we  are  designating  habitat  for  four 
populations  on  the  island  of  Hawaii.  We 
have  designated  critical  habitat  for 
Delissea  undulata  on  Kauai  (habitat  for 
three  populations).  We  have  designated 
critical  habitat  for  Hibiscus 
brackenridgei  on  Oahu  (habitat  for  three 
populations),  Molokai  (habitat  for  one 
population),  Maui  (habitat  for  three 
populations)  and  habitat  for  one 
additional  population  is  in  land 
excluded  fix)m  critical  habitat  on  Lanai 
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(68  FR  1220.  January  9.  2003;  68  FR 
9116,  February  27,  2003;  68  FR  35949,  . 
June  17.  2003:  68  FR  12982,  March  19, 
2003:  68  FR  25934.  May  14.  2003). 

These  modifications  resulted  in  the 
reduction  from  10.738  ha  (26,535  ac)  to 
6.564  ha  (16.221  ac).  This  unit  was 
renamed  Hawaii  10 — Bonamia 
menziesii — a,  Hawaii  10 — Colubrina 
oppositifolia — a,  Hawaii  10 — Delissea 
undulata — a,  Hawaii  10 — Delissea 
undulata — b,  Hawaii  10 — 
Hibiscadelphus  hualalaiensis — a, 
Hawaii  10— Hibiscus  brackenridgei — a, 
Hawaii  10 — Nothocestrum 
breviflorum — c,  Hawaii  10 — Pleomele 
hawaiiensis — b,  and  Hawaii  10 — 
Zanthoxylum  dipetalum  ssp.  = 
tomentosum — a. 

Hawaii  AA 

This  unit  was  proposed  as  critical 
habitat  for  10  species:  Asplenium  fragile 
var.  insuiare,  Hedyotis  coriacea. 
Neraudia  ovata,  Portulaca  sclerocarpa, 
Silene  hawaiiensis,  Silene  lanceolata, 
Solaiium  incompletum,  Spermolepis 
hawaiiensis,  Tetramolopium  arenarium, 
and  Zanthoxylum  hawaiiense.  The 
entire  area  proposed  for  these  species, 
which  is  located  on  PTA  lands,  was 
excluded  for  the  reasons  described  in 
"Analysis  of  Impacts  Under  Section 
4(b)(2)".  As  a  result,  no  critical  habitat 
was  designated  for  the  five  multi-island 
■^  species  Hedyotis  coriacea,  Silene 
lanceolata,  Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  and 
Zanthoxylum  hawaiiense  on  the  island 
of  Hawaii  because  all  of  the  habitat 
proposed  for  these  species  is  within 
these  lands.  These  excluded  lands  . 
provide  habitat  for  six  populations  of 
Hedyotis  coriacea,  six  populations  of 
Silene  lanceolata,  two  populations  of 
Spermolepis  hawaiiensis,  seven 
populations  of  Tetramolopium 
arenarium,  and  six  populations  of 
Zanthoxylum  hawaiiense.  We  have 
designated  critical  habitat  for  Hedyotis 
coriacea  on  Oahu  (habitat  for  two 
populations)  and  Maui  (habitat  for  two 
populations)  (68  FR  25934,  May  14, 
2003).  We  designated  critical  habitat  for 
Silene  lanceolata  on  Oahu  (habitat  for 
one  population)  and  Molokai  (habitat 
for  two  populations)  (68  FR  12982. 
March  19.  2003).  We  have  designated 
critical  habitat  for  Spermolepis 
hawaiiensis  on  Kauai  (habitat  for  two 
populations),  Oahu  (habitat  for  two 
populations),  Molokai  (habitat  for  one 
population),  and  Maui  (habitat  for  two 
populations)  (68  FR  25934,  May  14, 
2003).  Habitat  for  one  additional 
population  of  Spermolepis  hawaiiensis 
is  in  the  area  excluded  from  critical 
habitat  on  Lanai  (68  FR  1220,  January  9, 
2003).  Tetramolopium  arenarium  is 


known  historically  from  Maui,  but  is 
currently  only  found  on  the  island  of 
Hawaii.  We  have  designated  no  critical 
habitat  for  this  species.  We  have 
designated  critical  habitat  for 
Zanthoxylum  hawaiiense  on  Kauai 
(habitat  for  two  populations),  Molokai 
(habitat  for  one  population),  and  Maui 
(habitat  for  one  population)  (68  FR 
9116.  February  27.  2003;  68  FR  35949. 
June  17,  2003;' 68  FR  12982,  March  19. 
2003;  68  FR  25934,  May  14,  2003). 

These  excluded  lands  also  provide 
habitat  for  seven  populations  of 
Asplenium  fmgile  var.  insulare,  four 
populations  of  Neraudia  ovata,  four 
populations  of  Portulaca  sclerocarpa, 
seven  populations  of  Silene  hawaiiensis, 
and  four  populations  of  Solanum 
incompletum.  Asplenium  fragile  vw. 
insulare  is  historically  known  from 
Maui  and  we  have  designated  critical 
habitat  for  two  populations  for  this 
species  on  that  island  (68  FR  25934, 
May  14,  2003)  and  habitat  for  one 
population  is  designated  in  this  rule. 
Neraudia  ovata  is  endemic  to  the  island 
of  Hawaii  and  habitat  for  six 
populations  are  designated  in  this  rule. 
We  have  designated  jcritical  habitat  for 
one  population  of  Portulaca  sclerocarpa 
on  Lanai  (68  FR  1220,  January  9,  2003) 
and  are  designating  habitat  for  five 
populations  in  this  rule.  Silene 
hawaiiensis  is  endemic  to  the  island  of 
Hawaii,  and  habitat  for  three 
populations  is  designated  in  this  rule. 
Habitat  for  one  population  of  the  multi- 
island  species  Solanum  incompletum  is 
in  the  area  excluded  from  critical 
habitat  on  Lanai  (68  FR  1220,  January  9, 
2003)  and  we  are  designating  habitat  for 
four  populations  in  this  rule. 

Exclusion  of  this  unit  from  critical 
habitat  for  Asplenium  fragile  var. 
insulare,  Hedyotis  coriacea,  Neraudia 
ovata,  Portulaca  sclerocarpa,  Silene 
hawaiiensis,  Silene  lanceolata,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  atid 
Zanthoxylum  hawaiiense  resulted  in  the 
overall  reduction  of  28.384  ha  (70,138 
ac)  of  critical  habitat  on  the  island  of 
Hawaii. 

Hawaii  BB 

This  unit  was  proposed  as  critical 
habitat  for  one  multi-island  species, 
Sesbania  tomentosa.  The  entire  area 
proposed  for  this  species  was 
eliminated.  This  area  is  not  essential  to 
the  conservation  of  this  species  because 
it  has  a  lower  proportion  of  associated 
native  species  than  other  areas  we 
consider  to  be  essential  to  the 
conservation  of  this  species,  and  there 
are  1 2  other  locations  that  have  been 
designated  to  meet  the  recovery  goal  of 
8  to  10  populations  throughout  its 


historical  range  on  this  and  other 
islands.  We  designated  critical  habitat 
for  this  species  on  Nihoa  (habitat  for  one 
population),  Necker  (habitat  for  one 
population),  Kauai  (habitat  for  two 
populations),  Oahu  (habitat  for  two 
populations),  Molokai  (habitat  for  two 
populations),  and  Maui  (habitat  for  two 
populations)  (68  FR  28054.  May  22, 
2003;  68  FR  9116,  February  27,  2003;  68 
FR  35949,  June  17.  2003;  68  FR  12982, 
March  19.  2003;  68  FR  25934,  May  14, 
2003).  There  is  habitat  designated 
elsewhere  on  the  island  of  Hawaii  for 
this  species,  providing  habitat  for  two 
populations.  Exclusion  of  this  unit  from 
critical  habitat  for  Sesbania  tomentosa 
resulted  in  the  overall  reduction  of  43 
ha  (106  ac)  of  critical  habitat  on  the 
island  of  Hawaii. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act.  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection:  and.  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the    " 
species.  "Conservation,"  as  defined  by 
the  Act,  means  the  use  of  all  methods 
and  procedures  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
under  the  Act  is  no  longer  necessary.  * 

Critical  habitat  receives  protection 
under  section  7  of  the  Act  through  the 
prohibition  against  destruction  or 
adverse  modification  of  critical  habitat 
with  regard  to  actions  carried  out, 
funded,  or  authorized  by  a  Federal 
agency.  Section  7  also  requires 
conferences  on  Federal  actions  that  eure 
likely  to  result  in  the  destruction  or 
adverse  modification  of  proposed 
critical  habitat.  In  our  regulations  at  50 
CFR  402.02,  we  define  destruction  or 
adverse  modification  as  "*   *   *  a  direct 
or  indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  for  determining  the  habitat  to 
be  critical."  However,  in  the  March  15, 
2001,  decision  of  the  United  States 
Court  of  Appeals  for  the  Fifth  Cfrcuit 
(Sierra  Club  v.  U.S.  Fish  and  Wildlife 
Service  et  ai,  245  F.3d  434)  regarding  a 
not  prudent  finding,  the  court  found  our 
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definition  of  destruction  or  adverse 
modification  as  currently  contained  in 
50  CFR  402.02  to  be  invalid.  In  response 
to  this  decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

In  order  to  be  included  in  a  critical 
habitat  designation,  areas  within  the 
geographical  range  of  the  species  at  the 
time  of  listing  must  contain  physical  or 
biological  features  essential  to  the 
conservation  of  the  species  or  for  an 
area  outside  the  geographical  area 
occupied  by  the  species  at  the  time  of 
listing,  the  area  itself  must  be  essential 
to  the  conservation  of  the  species  16 
U.S.C.  1532(5)(A). 

Our  regulations  state  that  "The 
Secretary  shall  designate  as  critical 
habitat  areas  outside  the  geographical 
area  presently  occupied  by  a  species 
only  when  a  designation  limited  to  its 
present  range  would  be  inadequate  to 
ensure  the  conservation  of  the  species" 
(50  CFR  424.12(e)).  Accordingly,  when 
the  best  available  scientific  and 
commercial  data  do  not  demonstrate 
that  the  conservation  needs  of  the 
species  require  designation  of  critical 
habitat  outside  of  occupied  areas,  we 
will  not  designate  critical  habitat  in 
areas  outside  the  geographic  area 
occupied  by  the  species. 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
extent  such  habitat  is  determinable,  at 
the  time  of  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
may  not  have  sufficient  information  to 
identify  all  the  areas  essential  for  the 
conservation  of  the  species,  or  we  may 
inadvertently  include  areas  that  later 
will  be  shovm  to  be  nonessential. 
Nevertheless,  we  are  required  to 
complete  the  designation  process,  using 
the  best  information  available  to  us.  If 
new  information  becomes  available 
subsequent  to  the  designation,  we  have 
authority  to  revise  the  critical  habitat  at 
that  time  (16  U.S.C.  1533(a)(3)(B)). 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on  ' 
July  1,  1994  (59  FR  34270).  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
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the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  recovery  plans,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
and  biological  assessments  or  other 
unpublished  materials. 

It  is  important  to  clearly  understand 
that  critical  habitat  designations  do  not 
signal  diat  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  critical  habitat  designation  will 
continue  to  be  subject  to  conservation 
actions  that  may  be  implemented  under 
section  7(a)(1)  and  to  the  regulatory 
protections  afforded  by  the  Act's  section 
7(a)(2)  jeopardy  standard  and  section  9 
prohibitions,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  action.  We  specifically 
anticipate  tiiat  federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  contitil 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome.  Furthermore, 
we  recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 
habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species. 

Prudency 

Designation  of  critical  habitat  is  not 
prudent  when  the  species  is  threatened 
by  taking  or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  such 
threat  to  the  species  (50  CFR 
424.12(a)(1)). 

To  determine  whether  critical  habitat 
would  be  prudent  for  each  species,  we 
analyzed  the  potential  threats  and 
benefits  for  each  species  in  accordance 
with  the  coiut's  order.  Two  species, 
Cyanea  copelandii  ssp.  copelandii  and 
Ochrosia  kilaueaensis,  endemic  to  the 
island  of  Hawaii,  are  no  longer  extant  in 
the  wild.  Cyanea  copelandii  ssp. 
copelandii  was  last  seen  in  the  wild  in 
1957,  in  the  Glenwood  area.  Ochrosia 
kilaueaensis  was  last  observed  in  the 
wild  in  1927,  in  an  area  that  is  now  part 
of  Hawaii  Volcanoes  National  Park. 
Neither  of  these  two  species  is  known 
to  be  in  storage  or  under  propagation. 
Under  these  circumstances,  designation 
of  critical  habiUt  for  Cyanea  copelandii 
ssp.  copelandii  and  Ochrosia 


kilaueaensis  is  not  prudent  because 
such  designation  would  be  of  no  benefit 
to  these  species.  If  these  species  are 
rediscovered,  we  may  revise  these  final 
prudency  determinations  to  incorporate 
or  address  new  information  as  new  data 
become  available  (See  16  U.S.C  1532 
(5)(B);  50  CFR  424.13(f)). 

Due  to  low  numbers  of  individuals 
and  populations  and  their  inherent 
immobility,  the  other  56  plant  species 
may  be  vulnerable  to  unrestricted 
collection,  vandalism,  or  distiubance. 
However,  we  examined  the  evidence 
currently  available  for  each  of  these 
species  and  found  specific  evidence  of 
vandalism,  disturbance,  and  the  threat 
of  unrestiicted  collection  only  for  two 
species  oi  Pritchardia,  the  native  pahn. 
At  the  time  of  listing,  we  determined 
that  designation  of  critical  habitat  was 
not  prudent  for  Pritchardia  a/finis  and 
Pritchardia  schattaueri  because  it  would 
increase  the  degree  of  threat  fi-om 
vandalism  or  collecting,  and  would 
provide  no  benefit  (59  FR  10305,  March 
4,  1994;  61  FR  53137,  October  10.  1996). 
Since  publication  of  the  listing  rule,  we 
learned  of  specific  instances  of 
vandalism,  collection,  and  commercial 
trade  involving  these  two  species  of 
Pritchardia.  In  the  1990s,  seeds  of- 
Pritchardia  schattaueri  were  removed 
fi-om  plants  in  two  of  the  three  locations 
where  this  species  was  known  at  that 
time  (L.  Perry  and  Nick  Agorastos, 
DOFAW  pers.  conun.  2000).  We 
received  information  on  the  commercial 
ti-ade  in  palms  conducted  through  the 
Internet  (Oant  Canterbury,  Service  in 
litt.  2000).  Several  nurseries  advertise 
and  sell  seedlings  and  young  plants, 
including  1 3  species  of  Hawaiian 
Pritchardia.  Seven  of  these  species  are 
federally  protected,  including 
Pritchardia  affinis  and  Pritchardia 
schattaueri.  hi  light  of  this  information, 
we  believe  that  designation  of  critical 
habitat  would  likely  increase  the  threat 
fi-om  vandalism  to  or  collection  of  to 
these  two  species  of  Pritchardia  on  the 
island  of  Hawaii.  First,  these  plants  are 
easy  to  identify,  and  second,  they  may 
be  attractive  to  collectors  of  rare  pahns 
either  for  their  personal  use  or  to  trade 
or  sell  for  personal  gain  (Johnson  1996). 
Although  the  final  listing  rules  for  these 
two  species  of  palm  do  not  list 
vandalism  or  overcoUection  as  threats, 
in  light  of  documented  vandalism  and 
overcoUection  events  on  these  species 
and  on  species  in  the  same  genus  on 
Kauai,  we  believe  that  Pritchardia 
affinis  and  P.  schattaueri  are  vulnerable 
to  these  threats  (59  FR  10305;  61  FR 
53137). 

In  addition,  we  believe  that 
designation  would  not  provide 
significant  benefits  diat  would  outweigh 
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these  increased  risks.  First,  Pritchardia 
affinis  and  Pritchardia  schattaueri  do 
not  occur  on  Federal  lands.  Pritchardia 
schattaueri  is  reported  on  privately 
owned  land  that  is  zoned  for 
agriculture,  and  10  of  the  approximately 
12  individuals  have  been  fenced  (Mick 
Castillo,  USFWS,  pers.  comm.  2003).  In 
addition,  the  privately  owned  land  is 
currently  farmed,  with  10  of  the  plants 
located  in  pasture  and  2  located  in 
macadamia  nut  orchards,  and  this  land 
is  unlikely  to  be  developed.  Pritchardia 
affinis  occurs  on  State  and  privately 
owned  lands  that  are  zoned  for 
conservation  and  agriculture.  Since 
there  do  not  appear  to  be  any  actions  in 
the  future  that  would  likely  involve  a 
Federal  agency,  designation  of  critical 
habitat  would  not  provide  any 
protection  to  these  species  that  they  do 
not  already  have  through  listing  alone. 
If,  however,  in  the  future,  any  Federal 
involvement  did  occur,  such  as  through 
the  permitting  process  or  funding  by  the 
U.S.  Department  of  Agriculture,  the  U.S. 
Department  of  the  Interior,  the  Corps 
through  section  404  of  the  Clean  Water 
Act,  the  U.S.  Federal  Department  of 
Housing  and  Urban  Development,  or  the 
Federal  Highway  Administration,  the 
actions  would  be  subject  to  consultation 
under  section  7  of  the  Act.  We 
acknowledge  that  critical  habitat 
designation,  in  some  situations,  may 
provide  some  value  to  the  species,  for 
example,  by  identifying  areas  important 
for  conservation  and  calling  attention  to 
those  areas  in  need  of  special 
protection.  However,  for  these  two 
species,  we  believe  that  the  benefits  of 
designating  critical  habitat  do  not 
outweigh  the  potential  increased  threats 
from  vandalism  or  collection.  Given  all 
of  th^  above  considerations,  we 
determine  that  designation  of  critical 
habitat  for  Pritchardia  affinis  and  P. 
schattaueri  is  not  prudent. 

In  the  final  rule  for  Lanai  plants  (68 
FR  1220,  January  9,  2003).  we  found 
that  critical  habitat  was  prudent  for  the 
following  16  multi-islemd  species  that 
also  occur  on  the  island  of  Hawaii: 
Adenophorus  periens.  Bonamia 
menziesii,  Cenchrus  agrimonioides, 
Ctenitis  squamigera,  Diellia  erecta, 
Hedyotis  cookiana,  Hibiscus 
brackenridgei,  Isodendrion  pyrifolium, 
Mariscus  fauriei,  Portulaca  sclerocarpa, 
Sesbania  tomentosa,  Silene  lanceolata, 
Solanum  incompletum,  Spermolepis 
hawaiiensis,  Vigna  o-wahuensis,  and 
Zanthoxylum  hawaiiense.  In  the  final 
rule  for  Kauai  and  Niihau  plants  (68  FR 
9116,  February  27,  2003),  we  found  that 
critical  habitat  was  prudent  for  the 
following  seven  multi-island  species 
that  are  also  found  on  the  island  of 


Hawaii:  Achyranthes  mutica,  Delissea 
undulata,  Flueggea  neowawraea, 
Ischaemum  byrone,  Mariscus 
pennatiformis,  Phlegmariurus  mannii, 
and  Plantago  princeps.  In  the  final  rule 
for  Maui  and  Kahoolawe  plants  (68  FR 
25934,  May  14,  2003),  we  found  that 
critical  habitat  was  prudent  for  the 
following  eight  multi- island  species  that 
also  occur  on  the  island  of  Hawaii: 
Asplenium  fragile  var.  insulare, 
Clermontia  lindseyana,  Clermontia 
peleana,  Colubrina  oppositifolia, 
Gouania  vitifolia,  Hedyotis  coriacea, 
Phyllostegia  pani flora,  and 
Tetramolopium  arenarium. 

We  examined  the  evidence  available 
for  the  other  23  species  and  have  not, 
at  this  time,  fdund  specific  evidence  of 
taking,  vandalism,  collection,  or  trade  of 
these  species  or  of  similar  species. 
Consequently,  while  we  remain 
concerned  that  these  activities  could 
potentially  threaten  these  23  plant 
species  inthe  future,  consistent  with 
applicable  regulations  (50  CFR- 
424.12(a)(l)(i))  and  the  court's 
discussion  of  these  regulations,  we  do 
not  find  that  any  of  these  species  are 
currently  threatened  by  taking  or  other 
human  activity,  which  would  be 
exacerbated  by  the  designation  of 
critical  habitat. 

In  the  absence  of  finding  that  critical 
habitat  would  increase  threats  to  a 
species,  if  there  are  any  benefits  to 
critical  habitat  designation,  then  a 
prudent  finding  is  warranted.  The 
potential  benefits  include:  (1)  Triggering 
section  7  consultation  in  new  areas 
where  it  would  not  otherwise  occur 
because,  for  example,  it  is  or  has 
become  unoccupied  or  the  occupancy  is 
in  question;  (2)  focusing  conservation 
activities  on  the  most  essential  areas;  (3) 
providing  educational  benefits  to  State 
or  coimty  governments  or  private 
entities;  and  (4)  preventing  people  from 
causing  inadvertent  harm  to  the  species. 

In  the  case  of  these  23  species,  there 
would  be  some  benefits  to  critical 
habitat.  The  primary  regulatory  effect  of 
critical  habitat  is  the  section  7 
requirement  that  Federal  agencies 
refrain  from  taking  any  action  that 
destroys  or  adversely  affects  critical 
habitat.  Thirteen  of  these  species  are 
reported  on  or  near  Federal  lands  (see 
Table  1  above),  where  actions  are 
subject  to  section  7  consultation. 
Although  many  of  the  species 
considered  in  this  rule  are  located 
exclusively  on  non-Federal  lands  with 
limited  Federal  activities,  there  could  be 
Federal  actions'  affecting  these  lands  in 
the  future.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  these  species  would  not 
likely  change  the  section  7  consultation 


outcome,  since  an  action  that  destroys 
or  adversely  modifies  such  critical 
habitat  would  also  be  likely  to  result  in 
jeopardy  to  the  species,  there  may  be 
instances  where  section  7  consultation 
would  be  triggered  only  if  critical 
habitat  were  designated.  There  may  also 
be  some  educational  or  informational 
benefits  to  the  designation  of  critical 
habitat.  Educational  benefits  include  the 
notification  of  landowner(s),  land 
managers,  and  the  general  public  of  the 
importance  of  protecting  the  habitat  of 
these  species  and  dissemination  of 
information  regarding  their  essential 
habitat  requirements.  Therefore,  we  find 
that  critical  habitat  is  prudent  for  these 
23  plant  species:  Argyroxiphium 
kauense,  Clermontia  drepanomorpha, 
Clermontia  pynrularia,  Cyanea 
hamatiflora  ssp.  carlsonii,  Cyanea 
platyphylla,  Cyanea  shipmanii,  Cyanea 
stictophylla,  Cyrtandra  giffardii, 
Cyrtandra  tintinnabula,  Hibiscadelphus 
giffardianus,  Hibiscadelphus 
hualalaiensis,  Isodendrion  hosakae,      ' 
Melicope  zahlbruckneri,  Neraudia 
ovata,  Nothocestrum  breviflorum, 
Phyllostegia  racemosa,  Phyllostegia 
veiutina,  Phyllostegia  warshaueri, 
Plantago  hawaiiensis,  Pleomele 
hawaiiensis,  Sicyos  alba,  Silene 
hawaiiensis,  and  Zanthoxylum 
dipetalum  var.  tomentosum. 

Methods 

As  required  by  the  Act  and 
regulations  (section  4(b)(2)  and  50  CFR 
424.12),  we  used  the  best  scientific 
information  available  to  determine  areas 
that  contain  the  physical  and  biological 
features  that  are  essential  for  the 
conservation  oi  Achyranthes  mutica, 
Adenophorus  periens,  Argyroxiphium 
kauense,  Asplenium  fragile  var. 
insulare,  Bonamia  menziesii,  Cenchrus 
agrimonioides,  Clermontia 
drepanomorpha,  Clermontia 
lindseyana,  Clermontia  peleana, 
Clermontia  pyrularia,  Colubrina 
oppositifolia,  Ctenitis  squdmigera, 
Cyanea  hamatiflora  ssp.  carlsonii, 
Cyanea  platyphylla,  Cyanea  shipmanii, 
Cyanea  stictophylla,  Cyrtandra  giffardii, 
Cyrtandra  tintinnabula,  Delissea 
undulata,  Diellia  erecta,  Flueggea 
neowawraea,  Gowinia  vitifolia,  Hedyotis 
cookiana,  Hedyotis  coriacea, 
Hibiscadelphus  giffardianus, 
Hibiscadelphus  hualalaiensis.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  hosakae,  Isodepdrion 
pyrifolium,  Mariscus  fauriei,  Mariscus 
pennatiformis,  Melicope  zahlbruckneri, 
Neraudia  ovata,  Nothocestrum 
breviflorum,  Phlegmariurus  marmii, 
Phyllostegia  parviflora,  Phyllostegia 
racemosa,  Phyllostegia  veiutina, 
Phyllostegia  warshaueri,  Plantago 
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hawaiensis,  Plantago  princeps, 
Pleomele  hawaiiensis.  Portulaca 
sclerocarpa,  Sesbania  tomentosa,  Sicyos 
alba,  Silene  hawaiiensis,  Silene 
lanceolata,  Solanum  incompletum, 
Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  Vigna  o- 
wahuensis,  Zanthoxylum  dipetalum  var. 
tomentosum,  and  Zanthoxylum 
hawaiiense.  This  information  included 
the  known  locations,  site-specific 
species  information  from  the  HINHP 
database  and  our  owti  rare  plant 
database;  species  information  from  the 
Center  for  Plant  Conservation's  (CPC's) 
rare  plant  monitoring  database  housed 
at  the  University  of  Hawaii's  Lyon 
Arboretum;  island-wide  Geographic 
InforraaUon  System  (CIS)  coverages 
{e.g.,  vegetation,  soils,  annual  rainfall, 
elevation  contours,  landownership);  the 
final  listing  rules  for  these  54  species- 
the  May  28,  2002  proposal;  information 
received  during  Uie  public  comment 
periods  and  the  public  hearings;  recent 
biological  surveys  and  reports;  oiu- 
recovery  plans  for  these  species; 
information  from  landowners,  land 
managers,  and  interested  parties  on  the 
island  of  Hawaii;  discussions  with 
botanical  experts;  and  recommendations 
from  the  Hawaii  and  Pacific  Plant 
Recovery  Coordinating  Committee 
(HPPRCC)  (see  also  the  discussion 
below)  (GDSI  2000;  HINHP  Database 
2000;  Service  1994,  1995a,  1996a 
1996b,  1996c,  1997a.  1998a.  1998b 
1998c,  1999;  67  FR  36968;  CPC,  in  litt 
1999;  R.  Hobdy  and  S.  Perhnan,  pers 
comms.  2000;  L.  Pratt  et  al,  pers.  comm 
2001). 

In  1994,  the  HPPRCC  initiated  an 
effort  to  identify  and  map  habitat  it 
believed  to  be  important  for-the 
recovery  of  282  endangered  and 
threatened  Hawaiian  f)lant  species.  The 
HPPRCC  identified  these  areas  on  most 
of  the  islands  in  the  Hawaiian  chain, 
and  in  1999,  we  published  them  in  our 
Recovery  Plan  for  the  Multi-Island 
Plants  (Service  1999).  The  HPPRCC 
expects  there  will  be  subsequent  efforts 
to  further  refine  the  locations  of 
important  habitat  areas  and  that  new 
survey  information  or  research  may  also 
lead  to  additional  refinement  of 
identifying  and  mapping  of  habitat 
important  for  the  recovery  of  these 
species. 

The  HPPRCC  identified  essential 
habitat  areas  for  all  listed,  proposed, 
and  candidate  plants  and  evaluated 
species  of  concern  to  determine  if 
essential  habitat  areas  would  provide  for 
their  habitat  needs.  However,  the 
HPPRCC's  mapping  of  habitat  is  distinct 
bom  the  regulatory  designation  of 
critical  habitat  as  defined  by  the  Act. 
More  data  have  been  collected  since  the 
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recommendations  made  by  the  HPPRCC 
in  1998.  Much  of  the  area  that  was 
identified  by  the  HPPRCC  as 
inadequately  surveyed  has  now  been 
surveyed  to  some  degree.  New  location 
data  for  many  species  have  been 
gathered.  Also,  the  HPPRCC  identified 
areas  as  essential  based  on  species 
clusters  (areas  that  included  listed 
species,  as  well  as  candidate  species 
and  species  of  concern)  while  we  have 
only  delineated  areas  that  are  essenUal 
for  the  conservation  of  the  specific 
listed  species  at  issue.  As  a  result,  the 
critical  habitat  designations  in  this  rulp 
include  not  only  some  habitat  that  was 
identified  as  essential  in  the  1998 
recommendations  but  also  habitat  that 
was  not  identified  as  essential  in  those 
recommendations. 


Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  are 
required  to  base  critical  habitat 
determinations  on  the  best  scientific 
and  commercial  data  available  and  to 
consider  those  physical  and  biological 
features  (primary  constituent  elements) 
that  are  essential  to  the  conservation  of 
the  species  and  that  may  require  special 
management  considerations  or 
protection.  These  features  include,  but " 
are  not  limited  to:  Space  for  individual 
and  population  growth,  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals,  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  breeding,  reproduction, 
or  rearing  of  offspring,  germination,  or 
seed  dispersal;  and  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  the  54  species 
{Achyranthes  mutica.  Adenophonis 
periens,  Argyroxiphium  kauense, 
Asplenium  fragile  var.  insulare, 
Bonamia  menziesii,  Cenchrus 
agrimonioides,  Clermontia 
drepanomorpha.  Clermontia 
lindseyana,  Clermontia  peleana, 
Clermontia  pyrularia,  Colubrina 
oppositifolia,  Ctenitis  squamigem. 
Cyanea  hamatiflora  ssp.  carlsonii. 
Cyanea  platyphylla,  Cyanea  shipmanii. 
Cyanea  stictophylla,  Cyrtandra  giffardii. 
Cyrtandra  tintinnabula,  Delissea 
undulata.  Diellia  erecta,  Flueggea 
neowawraea.  Gouania  vitifolia,  Hedyotzs 
cookiana,  Hedyotis  coriacea, 
Hibiscadelph  us  giffardian  us, 
Hibiscadelphus  hualalaiensis.  Hibiscus 
brackenridgei,  Ischaemum  bymne. 


Isodendrion  hosakae,  Isodendrion 
pyrifolium,  Mariscus  fauriei,  Mariscus 
pennatiformis,  Melicope  zahlbruckneri, 
Nemudia  ovata,  Nothocestrum 
breviflorum.  Phlegmariurus  mannii. 
Phyllostegia  parviflora.  Phyllostegia 
racemosa,  Phyllostegia  velutina, 
Phyllostegia  warshaueri,  Plantago 
hawaiensis,  Plantago  princeps, 
Pleomele  hawaiiensis,  Portulaca 
sclerocarpa,  Sesbania  tomentosa,  Sicyos 
alba,  Silene  hawaiiensis,  Silene 
lanceolata,  Solanum  incompletum, 
Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  Vigna  o- 
wahuensis.  Zanthoxylum  dipetalum  var. 
tomentosum,  and  Zanthoxylum 
hawaiiense)  is  described  in  the 
"Background"  section  of  this  final  rule 
We  are  unable  to  identify  these  features 
for  Cenchrus  agrimonioides,  Ctenitis 
squamigera,  Hedyotis  cookiana, 
Mariscus  pennatiformis.  Phlegmariurus 
mannii,  Phyllostegia  parviflora,  and 
Plantago  princeps,  which  no  longer 
occur  on  the  island  of  Hawaii,  because 
information  on  the  physical  and 
biological  features  (i.e.,  the  primary 
constituent  elements)  that  are 
considered  essential  to  the  conservation 
of  these  seven  species  on  die  island  of 
Hawaii  is  not  known.  Only  scanty 
information  based  on  old  collection 
records  (mostly  from  die  1800s)  exists. 
We  are  able  to  identify  diese  features  for 
Hedyotis  coriacea,  Silene  lanceolata, 
Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  and 
Zanthoxylum  hawaiiense.  but  we  are 
not  designating  criUcal  habitat  for  Uiese 
species  on  die  island  of  Hawaii  for  the 
reasons  given  in  the  "Analysis  of 
Impacts  Under  Section  4(bU2)"  section. 
Sufficient  habitat  to  meet  the  recovery 
goal  of  8  to  10  populations  for  diese  12 
multi-island  species  has  either  been 
designated  on  odier  islands  wiOiin  dieir 
historical  ranges  or  has  been  specifically 
identified  in  lands  on  this  or  other 

islands  (68  FR  1220,  January  9,  2003;  68 
FR  9116,  February  27,  2003;  68-FR 
28054,  May  22,  2003;  68  FR  35949,  June 
17,  2003;  68  FR  12982,  March  19,  2003- 
68  FR  25934,  May  14,  2003). 

All  areas  designated  as  critical  habitat 
are  eiUier  widiin  die  geographical  range 
of  the  species  at  die  time  of  listing  and 
contain  one  or  more  of  the  physical  or 
biological  features  (primary  constituent 
elements)  essential  for  die  conservation 
of  the  species,  or  are  essential  to  the 
conservation  of  the  species. 

As  described  in  the  discussions  for 
each  of  die  41  species  for  which  we  are. 
designating  critical  habitat,  we  are 
defining  the  primary  constituent 
elements  on  the  basis  of  the  habitat 
featiues  of  the  areas  bom  which  the 
plant  species  are  reported,  as  described 
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by  the  type  of  plant  community  (e.g., 
mesic  Metrosideros  polymorpha  forest), 
associated  native  plant  species,  locale 
information  (e.g., "steep  rocky  cliffs, 
talus  slopes,  gulches,  stream  banks),  and 
elevation.  The  habitat  features  provide 
the  ecological  components  required  by 
the  plant.  The  type  of  plant  community 
and  associated  native  plant  species 
indicate  specific  microclimate  (localized 
climatic)  conditions,  retention  and 
availability  of  water  in  the  soil,  soil 
microorganism  commimity,  and 
nutrient  cycling  and  availability.  The 
locale  indicates  information  on  soil 
type,  elevation,  rainfall  regime,  and 
temperature.  Elevation  indicates 
information  on  daily  and  seasonal 
temperature  and  sun  intensity. 
Therefore,  the  descriptions  of  the 
physical  elements  of  the  locations  of 
each  of  these  species,  including  habitat 
type,  plant  communities  associated  with 
the  species,  location,  and  elevation,  as 
described  in  the  "Supplementary 
Information:  Discussion  of  the  Plant 
Taxa"  section  above,  constitute  the 
primary  constituent  elements  for  these 
species  on  the  island  of  Hawaii. 

Criteria  Used  To  Identify  Critical 
Habitat 

The  lack  of  detailed  scientific  data  on 
the  life  history  of  these  plant  species 
makes  it  impossible  for  us  to  develop  a 
"robust  quantitative  model  (e.g., 
population  viability  analysis  (National 
Research  Council  1995))  to  identify  the 
optimal  number,  size,  and  location  of 
critical  habitat  units  to  achieve  recovery 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001 ;  Ginzburg  et  al. 
1990;  Karieva  and  Wennergren  1995; 
Menges  1990;  Murphy  et  al.  1990; 
Taylor  1995).  At  this  time,  and 
consistent  with  the  listing  of  these 
species  and  their  recovery  plans,  the 
best  available  information  leads  us  to 
conclude  that  the  current  size  and 
distribution  of  the  extant  populations 
are  not  sufficient  to  expect  a  reasonable 
probability  of  long-term  siuS^ival  and 
recovery  of  these  plant  species. 
Therefore,  we  used  available 
information,  including  expert  scientific 
opinion,  tp  identify  potentially  suitable 
habitat  within  the  known  historic  range 
of  each  species. 

We  considered  several  factors  in  the 
selection  and  proposal  of  specific 
boundaries  for  critical  habitat  for  these 
41  species.  For  each  of  these  species,  the 
overall  recovery  strategy  outlined  in  the 
approved  recovery  plans  includes:  (1) 
Stabilization  of  existing  wild 
populations,  (2)  protection  and 
management  of  habitat,  (3)  enhancement 
of  existing  small  populations  and 
reestablishment  of  new  populations 


within  historic  range,  and  (4)  research 
on  species  biology  and  ecology  (Service 
1995a,  1995b,  1996a,  1996b,  1997, 
1998a.  1998b,  1999,  2001).  Thus,  the 
long-term  recovery  of  these  species  is 
dependent  upon  the  protection  of 
existing  population  sites  and  potentially 
suitable  unoccupied  habitat  within  the 
species'  historic  range. 

The  overall  recovery  goal  stated  in  the 
recovery  plans  for  each  of  these  species 
includes  the  establishment  of  8  to  10 
populations  with  a  minimum  of  100 
matiu^,  reproducing  individuals  per 
population  for  long-lived  perennials; 
300  mature,  reproducing  individuals  per 
population  for  short-lived  perennials; 
and  500  mature,  reproducing 
individuals  per  population  for  annuals. 
There  are  some  specific  exceptions  to 
this  general  recovery  goal  of  8  to  10 
populations  for  species  that  are  believed 
to  be  very  narrowly  distributed  on  a 
single  island  (e.g.,  the  recovery  goal  for 
Argyroxiphium  kauense  is  10 
populations  of  more  than  2,000 
individuals),  and  the  critical  habitat 
designations  reflect  this  exception  for 
these  species.  To  be  considered 
recovered,  the  populations  of  a  multi- 
island  species  should  be  distributed 
among  the  islands  of  its  known  historic 
range  (Service  1994,  1995a,  1996a, 
1996b,  i996c,  1997a.  1998a.  1998b. 
1998c.  1999).  A  population,  for  the 
purposes  of  this  discussion  and  as 
defined  in  the  recovery  plans  for  these 
species,  is  a  unit  in  which  the 
individuals  could  be  regularly  cross- 
pollinated  and  influenced  by  the  same 
small-scale  events  (such  as  landslides) 
and  which  contains  a  minimum  of  100, 
300,  or  500  mature,  reproducing 
individuals,  depending  on  whether  the 
species  is  a  long-lived  perermial,  short- 
lived perennial,  or  annual. 

By  adopting  the  specific  recovery 
objectives  enumerated  above,  the 
adverse  effects  of  genetic  inbreeding  and 
random  environmental  events  and 
catastrophes,  such  as  landslides, 
hurricanes,  or  tsunamis,  which  could 
destroy  a  large  percentage  of  a  species 
at  any  one  time,  may  be  reduced 
(Menges  1990;  Podolsky  2001).  These 
recovery  objectives  were  initially 
developed  by  the  HPPRCC  and  are 
foiuid  in  all  of  the  recovery  plans  for 
these  species.  While  they  are  expected 
to  be  further  refined  as  more 
information  on  the  population  biology 
of  each  species  becomes  available,  the 
justification  for  these  objectives  is  found 
in  the  current  conservation  biology 
literature  addressing  the  conservation  of 
rare  and  endangered  plants  and  animals 
(Beissinger  and  Westphal  1998; 
Burgman  et  al.  2001;  Falk  et  al.  1996; 
Ginzburg  et  al.  1990;  Hendrix  and  Kyhl 


2000;  Karieva  and  Wennergren  1995; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Menges  1990;  Murphy  et  al.  1990; 
Podolsky  2001;  Quintana-Ascencio  and 
Menges  1996;  Taylor  1995;  Tear  et  al. 
1995;  Wolf  and  Harrison  2001).  The 
overall  goal  of  recovery  in  the  short- 
term  is  a  successful  population  that  can 
carry  on  basic  life  history  processes, 
such  as  establishment,  reproduction, 
and  dispersal,  at  a  level  where  the 
probability  of  extinction  is  low.  In  the 
long-term,  the  species  and  its 
populations  should  be  at  a  reduced  risk 
of  extinction  and  be  adaptable  to 
environmental  change  through 
evolution  and  migration. 

Many  aspects  of  species  life  history 
are  typically  considered  to  determine 
guidelines  for  species'  interim  stability 
and  recovery,  including  longevity, 
breeding  system,  growth  form, 
fecimdity,  ramet  (a  plant  that  is  an 
independent  member  of  a  clone) 
production,  survivorship,  seed 
longevity,  environmental  variation,  and 
successional  stage  of  the  habitat. 
Hawaiian  species  are  poorly  studied, 
and  the  only  one  of  these  characteristics 
that  can  be  uniformly  applied  to  all 
Hawaiian  plant  species  is  longevity  (i.e., 
long-lived  perennial,  short-lived 
perennial,  and  annual).  In  general,  long- 
lived  woody  perermial  species  would  be 
expected  to  be  viable  at  population 
levtels  of  50  to  250  individuals  per 
population,  while  short-lived  perennial 
species  would  be  viable  at  population 
levels  of  1,500  to  2,500  individuals  or 
more  per  population.  These  population 
numbers  were  refined  for  Hawaiian 
plant  species  by  the  HPPRCC  (1996)  due 
to  the  restricted  distribution  of  suitable 
habitat  typical  of  Hawaiian  plants  and 
the  likelihood  of  smaller  genetic 
diversity  of  several  species  that  evolved 
from  a  single  introduction.  For  recovery 
of  Hawaiian  plants,  the  HPPRCC 
recommended  a  general  recovery 
guideline  of  100  mature,  reproducing 
individuals  per  population  for  long- 
lived  perennial  species,  300  matiue, 
reproducing  individuals  per  population 
for  short-lived  perennial  species,  and 
500  mature,  reproducing  individuals  per 
population  for  annual  species. 

The  HPPRCC  also  recommended  the 
conservation  and  establishment  of  8  to 
10  populations  to  address  the  numerous 
risks  to  the  long-term  survival  and 
conservation  of  Hawaiian  plant  species. 
Although  absent  the  detailed 
information  inherent  to  the  types  of 
population  viability  analysis  models 
described  above  (Burgman  et  al.  2001), 
this  approach  employs  two  widely 
recognized  and  scientifically  accepted 
goals  for  promoting  viable  populations 
of  listed  species — (1)  Creation  or 
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maintenance  of  multiple  populations  so 
that  a  single  or  series  of  catastrophic 
events  cannot  destroy  the  entire  listed 
species  (Luijten  et  aj.  2000;  Menges 
1990;  Quintana-Ascencio  and  Menges 
1996);  and  (2)  increasing  tlie  size  of  each 
population  in  the  respective  critical 
habitat  units  to  a  level  where  the  threats 
of  genetic,  demographic,  and  normal 
environmental  uncertainties  are 
diminished  (Hendrix  and  Kyhl  2000; 
Luijten  et  al.  2000;  Meffe  and  Carroll 
1996;  Podolsky  2001;  Service  1997;  Tear 
etal.  1995;  Wolf  and  Harrison  2001).  In 
general,  a  basic  conservation  principle 
is  that  the  larger  the  number  of 
populations  and  the  larger  the  size  of 
each  population,  the  lower  the 
probability  of  extinction  (Meffe  and 
Carroll  1996;  Raup  1991).  This  basic 
conservation  principle  of  redundancy 
applies  to  Hawaiian  plant  species.  By 
maintaining  8  to  10  viable  populations 
in  several  critical  habitat  units,  the 
threats  represented  by  a  fluctuating 
environment  are  alleviated  and  the 
species  has  a  greater  likelihood  of 
achieving  long-term  survival  and 
recovery.  Conversely,  loss  of  one  or 
more  of  the  plant  populations  within 
any  critical  habitat  unit  could  result  in 
an  increase  in  Uie  risk  that  the  entire 
listed  species  may  not  survive  and 
recover. 

Due  to  the  reduced  size  of  suitable 
habitat  areas  for  these  Hawaiian  plant 
species,  they  are  now  more  susceptible 
to  the  variations  and  weather 
fluctuations  affecting  quality  and 
quantity  of  available  habitat,  as  well  as 
direct  pressure  from  hundreds  of 
species  of  nonnative  plants  and  animals. 
Establishing  and  conserving  8  to  10 
viable  populations  on  one  or  more 
islands  within  the  historic  range  of  die 
species  will  provide  each  species  wiUi 
a  reasonable  expectation  of  persistence 
and  eventual  recovery,  even  with  the 
high  potential  that  one  or  more  of  these 
populations  will  be  eliminated  by 
normal  or  random  adverse  events,  such 
as  the  hurricanes  that  occurred  in  1982 
and  1992  on  Kauai,  fires,  and  nonnative 
plant  invasions  (HPPRCC  1996;  Luijten 
et  al.  2000;  Mangel  and  Tier  1994;  Pimm 
et  al.  1998;  Stacey  and  Taper  1992).  We 
conclude  tiiat  designation  of  adequate 
suitable  habitat  for  8  to  10  populations 
as  critical  habitat  is  essential  to  give  the- 
species  a  reasonable  likelihood  of  long- 
term  survival  and  recovery,  based  on 
currently  available  information. 

In  summary,  the  long-term  survival 
and  recovery  of  Hawaiian  plant  species 
requires  the  designation  of  critical 
habitat  units  on  one  or  more  of  the 
Hawaiian  islands  with  suitable  habitat 
for  8  to  10  populations  of  each  plant 
species.  Some  of  this  habitat  is  currenUy 


not  known  to  be  occupied  by  these 
species.  To  recover  the  species,  it  is 
essential  to  conserve  suitable  habitat  in 
these  unoccupied  units,  which  in  turn 
wUl  allow  for  die  establishment  of 
additional  populations  through  natural 
recnutment  or  managed  reinb-oductions. 
Establishment  of  theses  additional 
populations  will  increase  the  likelihood 
that  the  species  will  siurive  and  recover 
in  the  face  of  normal  and  stochastic 
events  (e.g.,  hurricanes,  fire,  and 
nonnative  species  inb-oductions) 
(Mangel  and  Tier  1994;  Pimm  et  al. 
1998;  Stacey  and  Taper  1992). 

Our  approach  to  delineating  critical 
habitat  units  was  applied  in  the 
following  manner: 

(1)  Critical  habitat  was  designated  on 
an  island-by-island  basis  for  ease  of 
understanding  for  landowners  and  the 
public,  for  ease  of  conducting  the  public 
hearing  process,  and  for  ease  of 
conducting  pubUc  outireach.  In  Hawaii, 
landowners  and  die  public  are  most 
interested  and  affected  by  issues 
centered  on  the  island  on  which  tiiey 
reside; 

(2)  We  focused  on  designating  units 
representative  of  the  knovm  current  and 
historical  geographic  and  elevational 
range  of  each  species;  and 

(3)  We  designated  critical  habitat 
units  to  allow  for  expansion  oi^  existing 
wild  populations  and  reestablishment  of 
wild  populations  within  die  historic 
range,  as  recommended  by  the  recovery 
plans  for  each  species. 

The  proposed  critical  habitat  units 
were  delineated  by  creating  rough  imits 
for  each  species  by  screen  digitizing 
polygons  (map  units)  using  ArcView 
(Environmental  Systems  Research 
Institute,  Inc.),  a  computer  CIS  program. 
We  created  the  polygons  by  overlaying 
current  and  historic  plant  location 
points  onto  digital  topographic  maps  of 
each  of  the  islands. 

We  then  evaluated  the  resulting  shape 
files  (delineating  historic  elevational 
range  and  potential,  suitable  habitat). 
We  refined  elevation  ranges,  and  we 
avoided  land  areas  identified  as  not 
suitable  for  a  particular  species  (i.e..  not 
containing  die  primary  constituent 
elements).  We  then  considered  die 
resulting  shape  files  for  each  species  to 
define  all  suitable  habitat  on  die  island, 
including  occupied  and  unoccupied 
habitat. 

We  further  evaluated  diese  shape  files 
of  suitable  habitat.  We  used  several 
factors  to  delineate  die  proposed  critical 
habitat  units  from  these  land  areas.  We 
reviewed  the  recovery  objectives,  as 
described  above  and  in  recovery  plans 
for  each  of  the  species,  to  determine  if 
the  number  of  populations  and 
population  size  requirements  needed  for 


conservation  would  be  available  widiin 
the  suitable  habitat  units  identified  as 
containing  the  appropriate  primary 
constitiient  elements  for  each  species.  If 
more  dian  the  area  needed  for  the 
number  of  recovery  populations  was 
identified  as  potentially  suitable,  only 
diose  areas  within  die  least  disturbed 
suitable  habitat  were  proposed  as 
critical  habitat.  A  population  for  diis 
purpose  is  defined  as  a  discrete 
aggregation  of  individuals  located  a 
sufficient  distance  from  a  neighboring 
aggregation  such  diat  die  two  are  not 
affected  by  die  same  small-scale  events 
and  are  not  believed  to  be  consistendy 
cross-pollinated.  In  die  absence  of  more' 
specific  information  indicating  the 
appropriate  distance  to  assure  limited 
cross-pollination,  we  are  using  a 
distance  of  1 ,000  m  (3.280  ft)  based  on 
our  review  of  current  literature  on  gene 
flow  (Barret  and  Kohn  1991;  Fenster  and 
Dudash  1994;  Havens  1998;  Schierup 
and  Christiansen  1996).  We  further 
refined  die  resulting  critical  habitat 
units  by  using  satellite  imagery  and 
parcel  data  to  eliminate  areas  that  did 
not  contain  the  appropriate  vegetation 
or  associated  native  plant  species,  as 
well  as  features  such  as  cultivated 
agriculture  fields,  housing 
developments,  and  other  areas  that  are 
unlUcely  to  contribute  to  the 
conservation  of  one  or  more  of  the  47 
plant  species  for  which  critical  habitat 
was  proposed  on  May  28,  2002.  We 
used  geographic  feahires  (ridge  lines, 
valleys,  sti-eams.  coastlines,  etc.)  or 
manmade  features  (roads  or  obvious 
land  use)  that  created  an  obvious 
boundary  for  a  unit  as  unit  area 
boundaries. 

Following  publication  of  die  proposed 
critical  habitat  rules,  some  of  which 
were  also  published  in  revised  form,  for 
255  Hawaiian  plants  (67  FR  3940, 
January  28,  2002;  67  FR  9806,  March  4 
2002;  67  FR  15856,  April  3,  2002;  67  FR 
16492.  April  5.  2002;  67  FR  34522,  May 
14,  2002;  67  FR  36968,  May  28.  2002- 
67  FR  37108,  May  28,  2002),  we 
reevaluated  proposed  critical  habitat. 
Statewide,  for  each  species  using  the 
recovery  guidelines  (8  to  10  populations 
with  a  minimum  of  100  mature, 
reproducing  individuals  per  population 
for  long-lived  perennials;  300  mature, 
reproducing  individuals  per  population 
for  short-lived  perennials;  and  500 
mature,  reproducing  individuals  per 
population  for  annuals)  to  determine  if 
we  had  inadvertendy  proposed  for 
designation  too  much  or  too  litde 
habitat  to  meet^die  essential  recovery 
goals  of  8  to  10  populations  per  species 
distributed  among  the  islands  of  the 
species'  knovm  historic  range  (HINHP 
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Database  2000,  2001;  Wagner  et  al. 
1990,  1999). 

Based  on  comments  and  informatipn 
we  received  during  the  comment 
periods,  we  assessed  the  proposed 
critical  habitat  in  order  to  ascertain 
which  areas  contained  the  highest 
quality  habitat,  had  the  highest 
likelihood  of  species  conservation,  and 
were  geographically  distributed  within 
the  species'  historical  range  and 
distributed  such  that  all  populations  of 
a  single  species  are  unlikely  to  be 
impacted  by  a  single  catastrophic  event. 
We  ranked  areas  of  the  proposed  critical 
habitat  by  the  quality  of  the  primary 
constituent  elements  [i.e..  intact  native 
plant  communities,  predominance  of 
associated  native  plants  versus 
nonnative  plants),  potential  as  a 
conservation  area  (e.g.,  whether  the  land 
is  zoned  for  conservation;  whether  the 
landowner  is  already  participating  in 
plant  conservation  or  recovery  actions), 
and  current  ot  expected  management  of 
known  threats  (e.g.,  ungulate  control; 
weed  control;  nonnative  insect,  slug, 
'and  snail  control).  We  ranked  as  most 
essential  those  areas  that  contain  high 
quality  primary  constituent  elements, 
are  zoned  for  conservation,  and  have 
ongoing  or  expected  threat  abatement 
actions.  This  ranking  process  also 
included  determining  which  habitats 
were  representative  of  the  historic 
geographical  and  ecological 
distributions  of  the  species  (see 
"Primar\'  Constituent  Elements").  Areas 
that  are  zoned  for  conservation  or  have 
been  identified  as  a  State  Forest 
Reserve.  NAR,  Wildlife  Preserve,  State 
Park,  or  are  managed  for  conservation 
by  a  private  landowner  have  a  high 
likelihood  of  providing  conser\'ation 
benefit  to  the  species  and  are  therefore 
more  essential  than  other  comparable 
habitat  outside  of  those  types  of  areas. 
Of  these  essential  areas,  we  selected 
adequate  area  to  provide  for  8  to  10 


populations  distributed  among  the 
islands  of  each  species'  historical  range. 
Of  the  proposed  critical  habitat  for  a 
species,  areas  that  provide  habitat  for 
populations  above  the  lecovery  goal  of 
8  to  10  populations  were  determined 
not  essential  for  the  conservation  of  the 
species  and  were  eliminated  from  the 
final  designation. 

Within  the  critical  habitat  boundaries, 
section  7  consultation  is  generally 
necessary,  and  adverse  modification 
could  occur  only  if  the  primary 
constituent  elements  are  affected. 
Therefore,  not  all  activities  within 
critical  habitat  would  trigger  an  adverse 
modification  conclusion.  In  selecting 
areas  of  designated  critical  habitat,  we 
made  an  effort  to  avoid  developed  areas, 
such  as  towns  and  other  similar  lands, 
that  are  unlikely  to  contribute  to  the 
conservation  of  the  41  species. 
However,  the  minimum  mapping  unit 
that  we  used  to  approximate  our 
delineation  of  critical  habitat  for  these 
species  did  not  allow  us  to  exclude  all 
such  developed  areas  from  the  maps. 
Nevertheless,  since  manmade  features 
and  structures  within  the  boundaries  of 
the  mapped  unit  do  not  contain  the 
primary  constituent  elements,  they  are 
excluded  by  the  terms  of  the  final 
regulation  such  areas  include: 
Buildings;  roads;  aqueducts  and  other 
water  system  features,  including  but  not 
limited  to.  pumping  stations,  irrigation 
ditches,  pipelines,  siphons,  tunnels, 
water  tanks,  gaging  stations,  intakes, 
reser\oirs,  diversions,  flumes,  and 
wells;  existing  trails;  campgrounds  and 
their  immediate  surrounding 
landscaped  area;  scenic  lookouts; 
remote  helicopter  landing  sites;  existing 
fences;  telecommunications  towers  and 
associated  structures  and  equipment; 
electrical  power  transmission  lines  and 
distribution  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 


ways;  radars;  telemetry  antennas; 
missile  launch  sites;  arboreta  and 
gardens;  heiau  (indigenous  places  of 
worship  or  shrines)  and  other 
archaeological  sites;  airports;  other 
paved  areas;  and  lawns  and  other  rural 
residential  landscaped  areas.  Federal 
actions  limited  to  those  areas  would  not 
trigger  a  section  7  consultation  unless 
they  affect  the  species  or  primary 
constituent  elements  in  adjacent  critical 
habitat. 

In  summary,  for  these  species  we 
utilized  the  approved  recovery  plan 
guidance  to  identify  appropriately  sized 
land  units  containing  essential  occupied 
and  unoccupied  habitat.  Based  on  the 
best  available  information,  we  believe 
these  areas  constitute  the  essential 
habitat  on  the  island  of  Hawaii  to 
provide  for  the  conservation  of  these  41 
species. 

The  critical  habitat  areas  described 
below  constitute  our  best  assessment  of 
the  physical  and  biological  features 
needed  for  the  conservation  of  the  41 
plant  species  from  the  island  of  Hawaii 
and  the  special  management  needs  of 
these  species,  and  are  based  on  the  best 
scientific  and  commercial  information 
available  and  described  above.  We 
publish  this  final  rule  acknowledging 
that  we  have  incomplete  information 
regarding  many  of  the  primary 
biological  and  physical  requirements  for 
these  species.  Hovvevert  both  the  Act 
and  the  relevant  court  orders  require  us 
to  proceed  with  designation  at  this  time 
based  on  the  best  information  available. 
As  new  information  accrues,  we  may 
consider  reevaluating  the  boundaries  of 
areas  that  warrant  critical  habitat 
designation. 

The  approximate  areas  of  designated 
critical  habitat  by  landownership  or 
jurisdiction  are  shown  in  Table  3.  The 
approximate  final  critical  habitat  area 
(ha  (ac)),  essential  area,  and  excluded 
area  are  shown  in  Table  4. 


Table  3.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Landownership  or  Jurisdiction,  Hawaii 

County,  Hawaii  ^ 


Unit  name 


State/local 


Private 


Federal 


Total 


Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 


9 — Achyranthes  mutica — a 
9 — Achyranthes  mutica — b 
9 — Achyranthes  mutica — c 
9 — Achyranthes  mutica — d 
9 — Achyranthes  mutica — e 
9 — Achyranthes  mutica — f 
9 — Achyranthes  mutica — g 


63  ha... 
(157  ac) 
83  ha  .... 
(205  ac) 
67  ha  .... 
(166  ac) 
58  ha  .... 
(143  ac) 
74  ha  .... 
(182  ac) 
43  ha  ... 
(105  ac) 
37  ha  ... 
(92  ac) 


41  ha  .... 
(101  ac) 

23  ha  ... 
(56  ac) 


63  ha 
(157  ac) 
125  ha 
(306  ac) 
67  ha 
(166  ac) 
58  ha 
(143  ac) 
96  ha 
(238  ac) 
43  ha 
(105  ac) 
37  ha 
(92  ac) 
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Table  3.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Undownership  or  Jurisdiction  Hawaii 

County,  Hawaii  i— Continued 


Unit  name 


Hawaii  9—Achyranthes  mutica—h  

Hawaii  9—Achyranthes  mutica — i 

Hawaii  9 — Achyranthes  mutica— j 

Hawaii  28 — Adenophorus  periens — a  ... 
Hawaii  10 — Argyroxiphium  kauense — a 
Hawaii  24 — Argyroxiphium  kauense— b 
Hawaii  25 — Argyroxiphium  kauense — c  . 
Hawaii  30 — Argyroxiphium  kauense— d 


Hawaii  24— Asplenium  fragile  var.  insulate— 

a. 
Hawaii  10 — Bonamia  menziesii—a 

Hawaii  8 — Clermontia  drepanomorpha—a  .... 

Hawaii  \—Clennontia  iindseyana—a  

Hawjaii  2— Clermontia  lindseyana-^  

Hawaii  30— Clenvontia  lindseyana—c 

Hawaii  1 — Clermontia  peleana — a 

Hawaii  3 — Clermontia  peleana— b 

Hawaii  29— Clenvontia  peleana— c  

Hawaii  1 — Clermontia  pyrularia — a 

Hawiaii  2 — Clermontia  pyrularia — b 

Hawaii  10—Colubrina  oppositifolia—a 

HawUi  18—Colubhna  oppositlfolia—b 


Hawaii       M—Cyanea      hamatiflora      ssp. 

carlsonii—a. 
Hawaii       14 — Cyanea      hamatiflora      ssp. 

carlsonii — b. 
Hawaii       15— Cyanea      hamatiflora      ssp. 

carlsonii — c. 
Hawaii      16— Cyanea      hamatiflora      ssp. 

carlsonii— d. 
Hawaii  3— Cyanea  platyphylia—a 

Hawaii  29— Cyanea  platyphylia—ti 

Hawaii  1 — Cyanea  shipmanii—a 

Hawaii  30— Cyanea  shipmanii—b 

Hawaii  30— Cyanea  shipmanii—c 

Hawaii  15— Cyanea  stictophylla—a 

Hawaii  16— Cyanea  stictophylla—b 

Hawaii  24— Cyanea  stictophylla—c  

Hawaii  30— Cyanea  stictophylla—d 

Hawaii  3 — Cytandra  giffardii—a 


State/local 


46iia 

(115  ac) 
<1  ha  ... 
(lac) 

21  ha 

(52  ac) 


349  ha 

(861  ac) 
3,149  ha  .. 
(7,780  ac) 


4,281  ha  .... 
(10,578  ac) 

907  ha 

(2,241  ac) 

163  ha 

(402  ac) 

1,906  ha 

(4,709  ac) 


371  ha  

(918  ac) 
1,634  ha.... 
(4,037  ac) 

114  ha 

(281  ac) 

2,630  ha 

(6,498  ac) 

6,830  ha 

(16,914  ac) 


608  ha 

(1,502  ac) 
1,918  ha.. 
(4,740  ac) 
2,703  ha  ... 
(6,712  ac) 

92  ha 

(227  ac) 


741  ha 

(1,832  ac) 

186  ha 

(459  ac) 
1,403  ha... 
(3,467  ac) 
1,122  ha... 
(2,773  ac) 


62  ha  ....... 

(152  ac) 

825  ha 

(2,038  ac) 

500  ha 

(1,235  ac) 

327  ha 

(809  ac) 


584  ha 

(1,443  ac) 

632  ha 

(91?539  ac) 

1,510  ha 

(3,731  ac) 


Private 


5  ha 

(12  ac) 

30  ha 

(75  ac) 

12  ha 

(29  ac) 
2,733  ha  .. 
(6,754  ac) 


4,646  ha 

(11,481  ac) 


<1  ha 
(lac) 


304  ha  .. 
(751  ac) 


402  ha  .. 
(994  ac) 


185  ha  .. 
(457  ac) 


Federal 


51  ha 
(127  ac) 
31  ha 
(76  ac) 
33  ha 
(81  ac) 
2,733  ha 
(6.  754  ac) 
349  ha 
(861  ac) 
7,795  ha 
(19,261,  ac) 
2,006  ha 
(4,957  ac) 
4,281  ha 
(10,578  ac) 
907  tia 
(2,241  ac) 
163  ha 
(402  ac) 
1,906  ha 
(4.709  ac) 
1,377  ha  I  1,377  ha 


2,006  ha  . 
(4,957  ac) 


Total 


(3,303  ac) 

891  ha  

(2.201  ac) 


4.590  ha  .. 
(1 1,343  ac) 
1,468ha  ... 
(3,627  ac) 


1,378  ha 
(3,405  ac) 

775  ha  

(1.916  ac) 


597  ha  

(1.475  ac) 


1,557  ha  . 
(3,898  ac) 


(3.303  ac) 
1,262  ha 
(3,119  ac) 
1.634  ha 
(4.037  ac) 
4,704  ha 
(11.624  ac) 
4,128  ha 
(10,126  ac) 
6,830  ha 
(16,914  ac) 
1,378  ha 
(3,405  ac) 
1,383  ha 
(3.418  ac) 
1,918  ha 
(4.740  ac) 
2,703  ha 
(6,713  ac) 
92  ha 
(227  ac) 
597  ha 
(1,475  ac) 
1,045  ha 
(2,583  ac) 
186  ha 

(459  ac) 
1,403  ha  , 
(3,467  ac) 
1,524  ha 

(3,767  ac) 
1,557  ha 

(3,898  ac) 

62  ha 

(152  ac) 

825  ha 

(2,038  ac) 

685  ha 

(1,693ac) 

327  ha 

(809  ac) 

584  ha 

(1,443  ac) 

632  ha 

(91,539  ac) 

1,510  ha 

(3,73t  ac) 
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Table  3.— Approximate  Critical  Habitat  Designated  Area  by  Unit  and  Landownership  or  Jurisdiction,  Hawaii 

County,  Hawaii  i— Continued 


Unit  name 


Hawaii  29—Cytandra  giffardii—b 

Hawaii  30— Cytandra  giffardit—c 

Hawaii  3 — Cytandra  tintinnabula—a 

Hawaii  29 — Cytandra  tintinnabula — b 

Hawaii  ^0—Delissea  undulata—a  ....> 

Hawaii  10—Oelissea  undulata—b  

Hawaii  M—Diellia  erecta—a 

Hawaii  \Q—Diellia  erecta—b  

Hawaii  \7—Flueggea  neowawraea—a 

Hawaii  18 — Flueggea  neowawraea — b 

Hawaii  18 — Gouania  vitifotia—a  

Hawaii  26 — Hibiscadelphus  giffardianus—a  .. 
Hawaii  10 — Hibiscadelphus  hualalaiensis—a 

Hawaii  ^0— Hibiscus  brackenridgei—a 

Hawaii  Zl—lschaemum  byrone—a  

Hawaii  22 — Ischaemum  byrone — b  

Hawaii  4 — Isodendrion  hosal(ae—a 

Hawaii  4 — Isodendrion  hosakae—b 

Hawaii  4 — Isodendrion  hosakae—c 

Hawaii  4 — Isodendrion  hosakae—d 

Hawaii  4 — Isodendrion  hosakae—e 

Hawaii  4 — Isodendrion  hosakae-A 

Hawaii  19— Manscos  fauriei—a 

Hawaii  24— Melicope  zahlbnickneri— a  

Hawaii  26— Melicope  zahlbnjckneri—b  

Hawaii  10 — Neraudia  ovata—a 

Hawaii  18— Neraudia  ovata—d 

Hawaii  5 — Nothocestrum  breviftorum-^a 

Hawaii  6 — Nothocestrum  breviflorum—'o 

Hawaii  10— Nothocestrum  breviflomny—c  

Hawaii  1—Phyllostegia  racemosa—a 

Hawaii  2—Phyllostegia  racemosa-b 

Hawaii  30— Phyllostegia  racemosa—c 

HdWaii  24 — Phyltostegia  velutina—a  „.. 

Hawaii  30— Phyltostegia  velutina—b  


State/local 


938  ha 

(2,319  ac) 
2.673  ha  ... 
(6,606  ac) 
2,322  ha  ... 
(5,738  ac) 

378  ha 

(934  ac) 
93  ha 


(227  ac) 

379  ha 

(938  ac) 

327  ha 

(808  ac) 
1,615  ha.. 
(3,992  ac) 

324  ha 

(801  ac) 
1,148  ha.. 
(2.837  ac) 


1,785  ha.. 
(4,412  ac) 


3,979  ha  .. 
(9.832  ac) 

196  ha 

(485  ac) 


127  ha 

(313  ac) 

434  ha 

(1.072  ac) 


1.859  ha.. 
(4,493  ac) 
1,134  ha.. 
(2,801  ac) 

382  ha 

(944  ac) 
1,113ha... 
(2.749  ac) 
3.627  ha  ... 
(8.964  ac) 


465  ha 

(1.148  ac) 

267  ha 

(659  ac) 
2.466  ha  .. 
(6.093  ac) 
1.180  ha... 
(2.916  ac) 


Private 


2  ha  .. 
(6ac) 


2  ha... 
(6ac) 
<1  ha 
(lac) 


49  ha 

(121  ac) 

35  ha 

(87  ac) 

49  ha 

(121  ac) 

49  ha 

(121  ac) 
11  ha 


(26  ac) 

51  ha 

(127  ac) 


21  ha  .. 
(51  ac) 


Federal 


1.198  ha  . 
(2,961  ac) 


149  ha  . 
(367  ac) 


206  ha  . 
(510  ac) 
159  ha  .. 
(393  ac) 


495  ha  

(1,224  ac) 


938  ha  

(2,317  ac) 
1.218  ha  .. 
(3.010  ac) 


Total 


938  ha 
(2.319  ac) 
3,872  ha 
(9.567  ac) 
2.322  ha 
(5.738  ac) 

378  ha 
(934  ac) 
93  ha 
(227  ac) 

379  ha 
(938  ac) 
329  ha 
(814  ac) 
1.615  ha 
(3.992  ac) 
327  ha 
(807  ac) 
1.148  ha 
(2.838  ac) 
1.785  ha 
(4.412  ac) 
149  ha 
(367  ac) 
3.979  ha 
(9.832  ac) 
196  ha 
(485  ac) 
206  ha 
(510  ac) 
159  ha 
(393  ac) 
49  ha 
(121  ac) 
35  ha 

(87  ac) 
49  ha 
(121  ac) 
49  ha 
(121  ac) 
11  ha 
(26  ac) 
51  ha 
(127  ac) 
127  ha 
(313  ac) 
434  ha 
(1.072  ac) 
495  ha 
(1.224  ac) 
1,859  ha 
(4,493  ac) 
1,134  ha 
(2,801  ac) 
403  ha 
(995  ac) 
1,113  ha 
(2,749  ac) 
3,627  ha 
(8,964  ac) 
938  ha 
(2,317  ac) 
1,683  ha 
(4,158  ac) 
267  ha 
(659  ac) 
2,466  ha 
(6,093  ac) 
1.180  ha 
(2,916  ac) 
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TABLE  a^APPROXIMATE  CRITICAL  HABITAT  DESIGNATED  AREA  BY  UNIT  AND  UNDOWNERSW  OR  JURISDICTION   HAWAII 

11  County,  Hawaii  i— Continued 


Unit  name 


Hawaii  3—Phyllostegia  warshaueri—a 
Hawaii  8—Phyllostegia  warshaueri—b 
Hawaii  24 — Plantago  hawaiensis—a  ... 
Hawaii  25— Plantago  hawaiensis—b  ... 
Hawaii  30— Plantago  hawaiensis—c  ... 
Hawaii  7 — Pleomele  hawaiiensis—a  .... 
Hawaii  \0— Pleomele  hawaiiensis—b  . 
Hawaii  ^8— Pleomele  hawaiiensis—c  ... 
Hawaii  23— Pleomele  hawaiensis—d  ... 
Hawaii  27— Portulaca  sderocarpa—a  .. 
Hawaii  20— Sesbania  tomentosa—a  .... 
Hawaii  23— Sesbania  tomentosa—b  .... 

Hawaii  30— Sicyos  alba— a 

Hawaii  25— Silene  hawaiiensis—a  

Hawaii  27— Silene  hawaiiensis—b  

Hawaii  ^0—Solanum  incompletum—a  . 
Hawaii  11 — Solanum  incompletum — b  . 

Hawaii  4 — Vigna  o-wahuensis—a 

Hawaii  A — Vigna  o-wahuensi»—b 

Hawaii  4 — Vigna  o-wahuensis — c 


Staleftocai 


2,248  ha  .. 
(5.555  ac) 
1,177  ha... 
(2,908  ac) 
1,348  ha... 
(3,330  ac) 


1,219  ha... 
(3,012  ac) 

499  ha 

(1,233  ac) 
1,339  ha... 
(3,306  ac) 
1,997  ha... 
(4,933  ac) 


Private 


2231m.... 

(560  ac) 


Federal 


1.522  ha  .. 
(3.761  ac) 


Hawaii     10 — Zanthoxylum    dipetalum    ssp. 
tomentosum — a. 
Total* 


2,776  ha  .. 
(6.860  ac) 


178  ha... 
(440  ac) 
<1  ha  .... 
(<1  ac) 
<1  ha  .... 
(lac) 


704  ha 

(1,738  ac) 

57  ha 

(141  ac) 


1,685  ha. 

(4,164  ac) 
46,109  ha  .... 
(114,356  ac) 


Total 


1ha... 
(3aq) 


49  ha 

(121  ac) 

35  ha 

(87  ac) 

51  ha 

(127  ac) 


6.482  ha 

(16.025  ac) 


8,943  ha  ... 
(22,097  ac) 
4,390  ha  .... 
(10,848  ac) 

486  ha  

(1.201  ac) 

803  ha  

(1.984  ac) 
3,490  ha  .... 
(8,623  ac) 

854  ha  

(2,110  ac) 
1.942  ha  .... 
(4,798  ac) 


31 ,600  ha  . 

(78,085  ac) 


^  Area  differences  due  to  digital  mapping  discrepancies  t>etween  TMK 
•Total  take  into  consideration  overlapping  individual  species  units. 


2,471  ha 
(6,105  ac) 
1.177  ha 
(2,908  ac) 
1,346  ha 
(3,330  ac) 
1,522  ha 
(3,761  ac) 
1,219  ha 
(3,012  ac) 
677  ha 
(1,673  ac) 
1,339  ha 
(3,306  ac) 
1,997  ha 
(4,934) 
8.943  ha 
(22,097  ac) 
4,390  ha 
(10,848  ac) 
486ha 
(1,201  ac) 
803  ha 
(1,984  ac) 
6,266  ha 
(15,483  ac) 
854  ha 
(2,110ac) 
1.942  ha 
(4,79S  ac) 
705  ha 
(1,741  ac) 
57  ha 
(141  ac) 
49  ha 
(121  ac) 
35  ha 
(87  ac) 
51  ha 
(127  ac) 
1,685  ha 
(4,164  ac) 
84,200  ha ' 
(208,063  ac) 


data  (GDSI  2000)  and  USGS  coastline,  or  differences  due  to  rounding. 


Table  4.— Approximate  Final  CriT-    Hawaii  have  been  divided  into  a  total  of 
ICAL  Habitat  Area  (ha  (ac)),   ES-     lOS  units,  a  brief  description  of  each 
SENTIAL  Area,  and  Excluded  Area     ""it  is  presented  belowr. 

Descriptions  of  Critical  Habitat  Units 

Hawaii  9 — Achyranthes  mutica — a 
through  Hawaii  9— Achyranthes 
mutica — j 

We  are  designating  10  critical  habitat 
units  for  Achyranthes  mutica,  a  short- 
'  lived  perennial.  Only  unit  "Hawaii  9 — 
Achyranthes  mutica — b"  currently 
supports  an  extant  colony  of  this 
species.  This  unit  contains  the  physical 
and  biological  features  essential  to  the 
conservation  of  the  species.  It  supports 
an  extant  colony  and  includes  habitat 
that  is  important  for  the  expansion  of 
the  present  population.  The  remaining 
nine  unoccupied  units  are  essential  to 


Area  considered  essential 

Area  not  Included  be- 
cause of  special  man- 
agement or  protection 
(Pohakuloa  Training 
Area). 

Area  excluded  under 
4(b)(2)  (Kamehameha 
Schools,  Queen 
Lilluokalani  Trust,  TSA/ 
MID.  State). 

Final  Critical  Habitat  


118,444  ha 
(292,679  ac) 
19,239  ha 
(47,540  ac) 


5,860  ha 
(14,478  ac) 


109,299  ha 
(270,083  ac) 


Lands  designated  as  critical  habitat 
for  the  41  species  on  the  island  of 


the  conservation  of  the  species  because 
they  support  habitat  that  is  necessary  for 
the  establishment  of  additional 
populations  in  order  to  reach 
established  conservation  goals.  Each  of 
the  10  units  provides  habitat  for  1 
population  of  300  mature,  reproducing 
individuals  oiA.  mutica.  The  habitat 
features  contained  in  these  units  that  are 
essential  for  this  species  include,  but  are 
not  limited  to.  lowland  dry  forest, 
primarily  in  gulches  but  also  in  remnant 
stands  of  forest.  Each  unit  is 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  on  the  island 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  Although 
this  species  is  historically  known  from 
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Kauai,  critical  habitat  was  not 
designated  for  A^  mutica  on  that  island. 
Ten  critical  habitat  units  for  this  species 
are  designated  on  the  island  of  Hawaii, 
providing  habitat  for  a  total  of  10 
populations. 

Hawaii  9 — Achyranthes  mutica — a: 
This  unit  contains  a  portion  of 
Waipahoehoe  Gulch  in  the  Kawaihae 
watershed. 

Hawaii  9 — Achyranthes  mutica — b: 
This  unit  contains  a  portion  of 
Keauewai  Stream  and  Kilohana  Gulch 
in  the  Kawaihae  watershed,  and  is 
currently  occupied  by  25  to  50 
individuals. 

Hawaii  9 — Achyranthes  mutica — c: 
This  unit  contains  a  portion  of  an 
unnamed  gulch  adjacent  to  Puu  Loa  in 
the  Kawaihae  watershed. 

Hawaii  9 — Achyranthes  mutica — d: 
This  unit  contains  a  portion  of  an 
unnamed  gulch  between  Hawaii  9 — 
Achyranthes  mutica — c  and  Lauhine 
Gulch  in  the  Kawaihae  watershed. 

Hawaii  9 — Achyranthes  mutica — e: 
This  unit  contains  a  portion  of  Laidiine 
Gulch  and  a  gulch  just  east  of  Lauhine 
Gulch  and  west  of  Puu  Kawaiwai  in  the 
Kawaihae  watershed. 

Hawaii  9 — Achyranthes  mutica — f: 
This  unit  contains  a  portion  of  Umipoho 
Gulch  in  the  Kawaihae  watershed. 

Hawaii  9 — Achyranthes  mutica — g: 
This  imit  contains  a  portion  of  Pauahi 
Gulch,  straddling  the  Kawaihae  and  the 
Waikoloa/Waiulaula  watersheds. 

Hawaii  9 — Achyranthes  mutica — h: 
This  unit  contains  a  portion  of 
Momoualoa  Gulch  in  the  Waikoloa/ 
Waiulaula  watershed. 

Hawaii  9 — Achyranthes  mutica — i: 
This  unit  contains  a  portion  of  an 
lumamed  gulch  between  Puu  Kamoa 
and  Puu  Lanikepu  in  the  Waikoloa/ 
Waiulaida  watershed. 

Hawaii  9 — Achyranthes  mutica— y. 
This  unit  contains  a  portion  of  Waiaka 
Gulch  in  the  Waikoloa/Waiulaula 
watershed.  This  unit  provides  the 
easternmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  28 — Adenophorus  periens — a 

We  are  designating  one  critical  habitat 
unit  for  Adenophorus  periens,  short- 
lived perennial.  This  unit  straddles  the 
Kaahakini  and  Kilauea  watersheds,  and 
lies  completely  within  the  Kahaulea 
NAR.  The  unit  provides  habitat  for  1 
popidation  of  300  mature,  reproducing 
individuals  of  .(4.  periens,  and  is 
currently  occupied  by  an  imknown 
niunber  of  individuals.  It  contains 
habitat  features  essential  for  the 
conservation  of  the  species  including, 
but  not  limited  to,  Metrosideros 
polymorpha  or  Ilex  anomala,  or 
possibly  other  native  trees  large  enough 


to  support  epiphytic  growth  of  this 
species,  in  Metrosideros  polymorpha- 
Cibotium  glaucum  lowland  wet  forest. 
This  unit  is  essential  to  the  conservation 
of  A.  periens  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population. 
This  unit  is  geographically  separated 
from  other  critical  habitat  for  this  multi- 
island  species  in  order  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  In 
addition  to  this  unit,  critical  habitat  was 
designated  for  four  populations  A. 
periens  within  its  historical  range  on 
Kauai  (68  FR  9116.  February  27.  2003). 
for  one  population  on  Oahu  (68  FR 
35949.  June  17.  2003).  and  four 
populations  on  Molokai  (68  FR  12982. 
March  19,  2003). 

Hawaii  10 — Argyroxiphium  kauense — a 
through  Hawaii  30 — Argyroxiphium 
kauense — d 

We  are  designating  four  critical 
habitat  units  for  Argyroxiphium 
kauense,  a  long-lived  perennial.  Of  the 
four  units,  only  "Hawaii  10 — 
Argyroxiphium  kauense — a"  is 
ciurently  unoccupied  by  the  species. 
The  habitat  features  contained  in  these 
four  units  that  are  essential  for  this 
species  include,  but  are  not  limited  to, 
subalpine  forests,  bogs,  and  mountain 
parkland.  The  three  occupied  units 
contain  the  habitat  featuites  essential  to 
the  conservation  oi  A.  kauense  and  each 
supports  at  least  one  extant  colony  of 
the  species  and  includes  habitat  that  is 
important  for  the  expansion  of  present 
populations,  which  are  currently 
considered  nonviable.  The  unoccupied 
unit  is  essential  to  the  conservation  of 
the  species  because  it  supports  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals.  Each  unit  is 
geographically  separated  from  other 
critical  habitat  for  this  island-endemic 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  on  the  island 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  The  four 
units  being  designated  in  this  rule  for  A. 
kauense  provide  habitat  to  support  a 
total  of  eight  populations. 

Hawaii  10 — Argyroxiphium 
kauense — a:  This  unit,  which  contains 
no  named  natural  features,  lies  in  the 
Kiholo  watershed  and  is  completely 
within  the  Puuwaawaa  Wildlife 
Sanctuary.  This  unoccupied  unit,  in 
combination  with  adjacent 
Kamehameha  Schools  land,  provides 
habitat  for  one  population  of  2,000 
individuals.  This  luiit  provides  the 


northwestemmost  critical  habitat  within 
the  species'  historical  range. 

Hawaii  24— Argyroxiphium 
kauense — b:  This  unit  contains  the 
upper  portions  of  Hionamoa,  Kauhuula, 
Moaula,  Pikea,  and  Waihaka  gulches, 
Makaka  Ravine,  Puu  Kinikini  summit, 
and  Maunaanu  Waterhole.  The  southern 
portion  lies  in  the  Hilea  watershed,  the 
northern  portion  in  Kapapala 
watershed,  and  the  central  portion  in 
the  Pahala  watershed.  The  northeast 
portion  is  in  the  Kapapala  Forest 
Reserve.  This  unit  provides  habitat  for 
four  populations  of  2.000  individuals 
and  is  currently  occupied  by  about 
1,130  individuals  oi  A.  kauense  in  three 
locations.  This  unit  provides  the 
southernmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  25 — Argyroxiphium 
kauense — c:  This  unit  contains  a  portion 
of  Kipuka  Kulalio  and  Kipuka  Maunaiu 
in  the  Kapapala  watershed.  This  unit 
provides  habitat  for  one  population  of 
2,000  individuals  and  currently  is 
occupied  by  about  1,000  outplanted 
individuals  of  y4.  Jtauense.  ' 

Hawaii  30 — Argyroxiphium 
kauense — d:  This  unit  contains  portions 
of  the  lava  flows  of  1852  and  1942  and 
lies  mostly  in  the  Wailoa  watershed, 
with  the  southern  tip  in  the  Kaahakini 
watershed.  The  upper  area  of  the  unit 
lies  in  portions  of  Upper  Waiakea  Forest 
Reserve  and  Mauna  Loa  Forest  Reserve. 
The  southern  portion  is  part  of  the  Olaa- 
Kilauea  Partnership.  This  unit  provides 
habitat  for  two  populations  of  2,000 
individuals  of  A.  kauense  and  is 
currently  occupied  by  fewer  than  500 
individuals.  This  unit  provides  the 
easternmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  24 — Asplenium  fragile  var. 
insulare — a 

We  are  designating  one  critical  habitat 
unit  for  Asplenium  fragile  var.  insulare, 
a  short-lived  perennial.  The  unit 
contains  no  named  natural  features  and 
lies  in  the  Pahala  watershed,  mostly  in 
Kapapala  Forest  Reserve,  with  the 
southern  point  in  Kau  Forest  Reserve. 
This  unit  provides  habitat  for  1 
population  of  300  mature,  reproducing 
individuals  of  i4.  fragile  var.  insulare 
and  is  ciurently  occupied  by  11 
individuals.  It  contains  habitat  features 
essential  for  this  species  including,  but 
not  limited  to,  Metrosideros  polymorpha 
dry  montane  forest,  Dodonaea  viscosa 
dry  montane  shrubland,  Myoporum 
sandwicense-Sophora  chrysophylla  dry 
montane  forest,  and  Metrosideros 
polymorpha- Acacia  koa  forest,  as  well 
as  subalpine  dry  forest  and  shrubland. 
This  species  grows  almost  exclusively 
in  large,  moist  lava  tubes  (from  3  to  4.5 
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m  (10  to  15  ft)  in  diameter),  pits,  deep 
cracks,  and  lava  tree  molds,  with  at  least 
a  moderate  soil  or  ash  accumulation, 
associated  with  mosses  and  liverworts. 
This  imit  is  essential  to  the  conservation 
oiA.  fragile  var.  insulare  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  This  unit 
provides  the  southernmost  critical 
habitat  within  the  species'  historical 
range.  This  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  multi-island  species  in  order  to 
reduce  the  likelihood  of  all  recovery 
populations  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 
Habitat  for  another  7  populations  is  in 
the  PTA  on  this  island  that  we  are 
excluding  from  designation  (see 
"Analysis  of  Impacts  Under  4(b)(2)"). 
We  previously  designated  critical 
habitat  for  this  species  within  its 
historical  range  for  two  populations  on 
Maui  (68  FR  25934,  May  14.  2003). 

Hawaii  10 — Bonamia  menziesii — a 

We  are  designating  one  critical  habitat 
unit  for  B.  menziesii,  a  short-lived 
perennial.  This  unit  contains  no  named 
natural  featiu'es  and  lies  completely 
within  the  Kiholo  watershed  just  above 
the  highway.  This  unit,  in  combination 
with  Kamehameha  Schools  land 
adjacent  to  the  unit,  provides  habitat  for 
1  population  of  300  mature,  reproducing 
individuals  of  B.  menziesii  and  is 
currently  unoccupied  (although  the 
adjacent,  excluded  Kamehameha 
Schools  land  is  occupied  by  6  to  8 
individuals)  (see  "  Analysis  of  Impacts 
Under  4(b)(2}").  This  unit  is  essential  to 
the  conservation  of  B.  menziesii  because 
it  is  adjacent  to  excluded  land  that 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  that  population. 
The  habitat  features  contained  in  this 
unit  that  are  essential  for  this  species 
include,  but  are  not  limited  to,  dry 
forest.  It  unit  provides  the 
southeasternmost  critical  habitat  within 
the  species'  historical  range  and  is 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  We  previously 
designated  critical  habitat  for  two 
popxdations  of  B.  menziesii  within  its 
historical  range  on  Kauai  (68  FR  9116, 
February  27,  2003),  for  four  populations 
on  Oahu  (68  FR  35949.  June  17.  2003), 
and  for  one  popidation  on  Maui  (68  FR 
25934,  May  14,  2003).  Habitat  for  one 
popw  ation  is  in  the  lands  we  excluded 


from  designation  as  critical  habitat  on 
Lanai  (68  FR  1220,  January  9,  2003). 

Hawaii  8 — Clermontia 
drepanomotpha — a 

We  are  designating  one  critical  habitat 
unit  for  Clermontia  drepanomotpha,  a 
short-lived  perennial.  This  unit  contains 
part  of  the  Kohala  Mountains,  Opaeloa 
sununit,  Puu  O  Umi,  and  Puu 
Pohoulaula.  The  western  portion  of  the 
unit  is  in  the  Honokane  Nui  watershed, 
the  eastern  portion  is  in  the  Wailoa/ 
Waipio  watershed,  and  the  southern 
portion  in  the  Waikoloa/Waiulaula 
watershed.  The  northern  portion 
contains  the  upper  reaches  of  the  - 
Honopue,  Nakooko,  Ohiahuea, 
Waikaloa,  and  Waimanu  watersheds. 
The  unit  lies  completely  within  the 
Kohala  Forest  Reserve.  This  unit 
provides  habitat  for  6  population?  of 
300  mature,  reproducing  individuals  of 
C.  drepanomorpha;  and  is  currently 
occupied  by  about  200  individuals.  It 
contains  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to,  montane  wet  forests 
dominated  by  Metrosideros 
polymorpha,  Cheirodendron  trigymum, 
and  Cibotium  glaucum.  This  unit  is 
essential  to  the  conservation  of  C. 
drepanomorpha  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  Although  we  do  not  believe 
enough  habitat  currently  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  island-endemic  species,  this 
unit  is  of  an  appropriate  size  such  that 
each  of  the  6  potential  recovery 
populations  within  the  unit  is 
geographically  separated  to  a  sufficient 
extent  to  be  likely  to  avoid  destruction 
of  all  of  the  populations  by  one 
naturally  occurring  catastrophic  event. 

Hawaii  1 — Clermontia  lindseyana — a 
through  Hawaii  30— Clermontia 
lindseyana — c 

We  are  designating  three  units  of 
critical  habitat  for  Clermontia 
lindseyana,  a  short-lived  perennial.  All 
three  units  currently  are  occupied.  They 
contain  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to,  slightly  open  forest  cover 
in  wet  and  mesic  Metrosideros 
polymorpha- Acacia  koa  forest,  M. 
polymorpha  forest,  and  mixed  montane 
mesic  M.  polymorpha- Acacia  koa  forest. 
Each  unit  is  essential  to  the 
conservation  of  C.  lindseyana  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 


considered  nonviable.  Each  unit  is 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  on  this  and 
other  islands  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 
We  previously  designated  critical 
habitat  to  support  two  populations  of  C. 
lindseyana  within  its  historical  range  on 
Maui  (67  FR  25934,  May  14,  2003).  hi 
this  rule,  we  are  designating  habitat  for 
a  total  of  eight  populations,  each  with 
300  mature,  reproducing  individuals  of 
C  lindseyana. 

Hawaii  1 — Clermontia  lindseyana — a: 
This  unit  contains  the  upper  portions  of 
the  Awehi,  Hakalau,  Honolili.  and 
Kapue  streams,  and  is  in  the  Honolii, 
Kapue,  Kolekole.  and  Wailuku 
watersheds.  The  unit,  which  hes 
completely  within  the  Hakalau  Unit  of 
Hakalau  Forest  NWR;  and  provides 
habitat  for  2  populations  of  300 
individuals  of  C.  lindseyana;  and  is 
ciurently  occupied  by  about  8 
individuals.  This  unit  provides  the 
easternmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  2 — Clermontia  lindseyana — b: 
This  unit  contains  a  portion  of  Nauhi 
Gulch,  and  the  northern  portion  is  in 
the  Haakoa  watershed,  the  southern 
portion  in  Umauma  watershed,  and  the 
central  portion  in  Waikaumalo 
watershed.  The  northern  and  southern 
portions  of  this  unit  lie  partly  in  the 
Hakalau  Forest  NWR.  and  the  central 
portion  lies  in  the  Hilo  Forest  Reserve. 
The  unit  prgvides  habitat  for  2 
populations  of  300  individuals  of  C. 
lindseyana  and  is  currently  occupied  by 
5  individuals. 

Hawaii  30 — Clermontia  lindseyana — 
c:  This  unit,  which  contains  no  named 
natural  features,  lies  just  northeast  of 
Puu  Kipu.  The  northern  portion  of  this 
unit  lies  in  the  Wailoa  watershed  and 
the  southern  portion  is  in  the  Kaahakini 
watershed.  This  unit  is  mostly  within 
Olaa-Kilauea  Partnership  lands  with  a 
small  portion  of  the  northeast  section 
lying  in  the  upper  Waiakea  Forest 
Reserve.  The  unit  provides  habitat  for  4 
populations  of  300  individuals  of  C. 
lindseyana  and  is  currently  occupied  by 
9  individuals.  This  unit  provides  the 
southernmost  critical  habitat,  within  the 
species'  historical  range. 

Hawaii  1 — Clermontia  peleana — a 
through  Hawaii  29 — Clermontia 
peleana — c 

We  are  designating  three  units  of 
critical  habitat  for  Clermontia  peleana, 
a  short-lived  perennial.  One  unit, 
"Hawaii  1 — Clermontia  peleana — a," 
that  currently  is  imoccupied  is  essential 
to  the  conservaticm  of  the  species 
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because  it  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals.  Each  of  the  two 
occupied  units  is  essential  to  the 
conservation  of  C.  peleana  because  each 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  They  contain 
habitat  featiues  that  are  essential  for  this 
species  including,  but  not  limited  to, 
montane  wet  Metrosideros-Cibotium 
forest.  Each  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  multi-island  species  in  order  to 
reduce  the  likelihood  of  all  recovery 
populations  on  the  island  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  C.  peleana  is 
historically  known  from  Maui,  but  ilo 
critical  habitat  was  designated  for  it  on 
that  island  (68  FR  25934.  May  14.  2003). 
The  critical  habitat  we  are  designating 
in  this  rule  provides  for  a  total  of  10 
•  populations,  each  with  300  mature, 
reproducing  individuals. 

Hawaii  1 — Clermontia  peleana — a: 
This  unit  contains  a  portion  of 
Honohina  and  Nauhi  gulches,  and 
Hakalau,  Kapue,  and  Kolekole  streams. 
The  unit  is  bordered  on  the  north  by  the 
Nanue  watershed  and  on  the  south  by 
the  Honolii  and  Pahoehoe  watersheds.  It 
also  contains  portions  of  the  Kapue. 
Kolekole,  and  Umauma  watersheds. 
This  unit  lies  mostly  within  Hakalau 
Forest  NWR  and  is  intersected  by  a 
small  section  of  the  Hilo  Forest  Reserve. 
This  unit  provides  habitat  for  3 
populations  of  300  individuals  of  C. 
peleana  and  is  currently  unoccupied. 
Hawaii  3 — Clermontia  peleana — b: 
This  unit  contains  a  portion  of 
Kaiwilalilahi,  Haakoa,  and  Waikaumalo 
streams  and  is  bordered  on  the 
northwest  by  the  Kaawalii  and 
Laupahoehoe  watersheds,  in  the  south 
by  the  Waikaumalo  watershed,  and 
contains  portions  of  the  Haakoa, 
Kaiwilahilahi,  Kilau,  Mfmowaiopae, 
Maulua,  Ninole,  Pahale,  and 
Pohakupuka  watersheds.  This  unit  lies 
partly,  in  the  northwest  portion,  in  the 
Hilo  Forest  Reserve;  in  the  central 
portion  in  Laupahoehoe  NAR;  and  in 
the  southern  portion  in  the  Hakalau 
Forest  NWR.  The  unit  provides  habitat 
for  3  populations  of  300  individuals  of 
C.  peleana  and  is  culrently  occupied  by 
1  individual. 

Hawaii  29 — Clermontia  peleana — c: 
This  unit  contains  a  portion  of 
Waipahoehoe  Gulch  and  a  portion  of  the 
lava  flows  of  1881  and  1852,  and  the 
northern  portion  is  in  the  Wailuku 
wat^shed,  while  the  southwu  portion 
in  the  Wailoa  watershed.  The  unit 


contains  about  half  of  the  Waiakea  1942 
Lava  Flow  NAR.  the  main  part  of  the 
unit  lying,  in  the  south,  in  the  Upper 
Waiakea  Forest  Reserve  and  in  the  north 
in  the  Hilo  Forest  Reserve.  This  unit 
provides  habitat  for  4  populations  of 
300  individuals  of  C.  lindseyana  and  is 
currently  occupied  by  3  individuals. 

Hawaii  1 — Clermontia  pyrularia — a  and 
Hawaii  2 — Clermontia  pyrularia — b 

We  are  designating  two  units  of 
critical  habitat  for  Clermontia  pyrularia, 
a  short-lived  perennial.  One  of  the  units, 
"Hawaii  2 — Clermontia  pyrularia — b," 
is  currently  occupied.  The  two  units 
provide  habitat  for  combined  total  of  six 
populations,  each  with  300  mature, 
reproducing  individuals.  The  units  are 
geographically  separated.  Although  we 
do  not  believe  enough  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  island-endemic 
species,  the  two  units  are  of  an 
appropriate  size  so  that  each  potential 
recovery  population  within  the  unit  is 
geographically  separated  enough  to  be 
likely  to  avoid  both  units  being 
destroyed  by  one  naturally  occurring 
catastrophic  event. 

Hawaii  1 — Clermontia  pyrularia — a: 
This  unit  contains  Kaloaloa  summit  and 
portions  of  Hakalau,  Honolii,  and  Kapue 
streams.  It  is  bordered  in  the  north  by 
Kolekole  watershed  and  in  the  south  by 
Wailuku  watershed,  and  it  contains 
portions  of  the  Kapue  and  Honolii 
watersheds.  The  unit  lies  completely 
within  Hakalau  Forest  NWR;  provides 
habitat  for  3  populations  of  300 
individuals;  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
in  order  to  reach  recovery  goals.  It 
contains  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to.  wet  and  mesic  montane 
forest  dominated  by  Acacia  koa  or 
Metrosideros  polymorpha,  and 
subalpine  dry  forest  dominated  by 
Metrosideros  polymorpha. 

Hawaii  2 — Clermontia  pxrularia — b: 
This  unit  contains  a  portion  of  Nauhi 
Gulch  and  is  bordered  in  the  north  by 
Kaawalii  watershed;  and  in  the  south  by 
Umauma  watershed.  It  also  contains 
portions  of  Haakoa,  Kaiwilahilahi,  and 
Waikaumalo  watersheds.  The  unit  lies 
partly  in  the  Hilo  Forest  Reserve  in  the 
north  and  south-central  portion  of  the 
unit  and  in  Hakalau  Forest  NWR  in  the 
south  and  north-central  portion  of  the 
unit.  This  unit  provides  habitat  for  3 
populations  of  300  individuals  of  C. 
pyrularia  and  is  currently  occupied  by 
4  individuals.  It  contains  habitat 
features  that  are  essential  for  this 


species  include,  but  not  limited  to, 
montane  wet  Metrosideros-Cibotium 
forest.  This  unit  is  essential  to  the 
conservation  of  C.  pyrularia  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable. 

Hawaii  10 — Colubrina  oppositifolia — a 
and  Hawaii  18 — Colubrina 
oppositifolia — b 

We  are  designating  two  units  of 
critical  habitat  for  Colubrina 
oppositifolia.  a  long-lived  perennial. 
Each  unit  is  currently  occupied,  and 
each  provides  habitat  to  support  two 
populations  with  100  mature, 
reproducing  individuals  of  C. 
oppositifolia.  They  contain  habitat 
features  that  are  essential  for  this 
species  include,  but  not  limited  to, 
lowland  dry  and  mesic  forests 
dominated  by  Diospyros  sandwicensis 
or  Metrosideros  polymorpha.  Each  units 
is  essential  to  the  conservation  of  C. 
oppositifolia  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population  (the 
present  population  within  "Hawaii  18 — 
Colubrina  oppositifolia — b"  is  currently 
considered  nonviable).  The  units  are 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  We  have  designated 
critical  habitat  for  for  three  populations 
of  C.  oppositifolia  within  its  historical 
range  on  Oahu  (68  FR  35949,  June  17, 
2003)  and  for  three  populations  on  Maui 
(67  FR  25934,  May  14,  2003),  and  in  this 
rule  the  units  we  are  designating 
provide  habitat  for  a  total  of  four 
populations  on  the  island  of  Hawaii. 

Hawaii  10 — Colubrina  oppositifolia — 
a:  This  unit  contains  no  named  natural 
features  and  lies  completely  within  the 
Kiholo  watershed.  It  is  currently 
occupied  by  several  hundred 
individuals  of  C.  oppositifolia. 

Hawaii  18 — Colubrina  oppositifolia — 
b:  This  unit  contains  no  named  natural 
features  and  lies  almost  completely 
within  the  Kauna  watershed,  with  a 
small  portion  lying  in  the  Kiilae 
watershed  on  the  southwestern  side  of 
the  unit.  This  unit  is  currently  occupied 
by  10  to  50  individuals,  and  is  currently 
considered  nonviable.  This  unit 
provides  the  southernmost  critical 
habitat  within  the  species'  historical 
range. 
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Hawaii  11 — Cyanea  hamatiflora  ssp. 
carlsonii—a  through  Hawaii  16—' 
Cyanea  hamatiflora  ssp.  carlsonii — d 

We  are  designating  four  units  of 
critical  habitat  for  Cyanea  hamatiflora 
ssp.  carlsonii,  a  short-lived  perennial. 
They  contain  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to,  mesic  montane  forest 
dominated  by  Metrosideros  polymorpha 
or  Acacia  koa.  Two  of  the  units, 
"Hawaii  11 — Cyanea  hamatiflora  ssp. 
carlsonii— a."  and  "Hawaii  16 — Cyanea 
hamatiflora  ssp.  carlsonii — d"  currently 
are  occupied.  These  two  units  are  each 
essential  to  the  conservation  of  C. 
hamatiflora  ssp.  carlsonii  because  each 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
peculation,  which  is  currently 
considered  nonviable.  Each  of  the  two 
currently  unoccupied  units  is  essential 
to  the  conservation  of  the  species 
because  each  supports  habitat  that  is 
necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals.  The  four  critical  habitat 
units  are  geographically  separated  in 
order  to  avoid  destruction  of  habitat  for 
all  populations  by  one  naturally 
occurring  catastrophic  event.  The 
designation  of  these  four  units  provides 
habitat  for  a  total  of  eight  populations  of 
C.  hamatiflora  ssp.  carlsonii,  each  with 
300  mature,  reproducing  individuals. 

Hawaii  11 — Cyanea  hamatiflora  ssp. 
carlsonii — a:  This  imit  contains  no 
named  natural  features  and  lies 
completely  within  the  Waiaha 
watershed.  The  imit.  which  is 
completely  within  the  Honuaula  Forest 
Reserve,  provides  habitat  for  1 
population  of  300  individuals  and  is 
currently  occupied  by  about  14 
individuals.  This  unit  provides  the 
northernmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  14 — Cyanea  hamatiflora  ssp. 
carlsonii — b:  This  unit  contains  no 
named  natural  features  and  lies 
.  completely  within  the  Kiiiae  watershed. 
The  imit,  which  is  completely  within 
the  Kona  Unit  of  Hakalau  Forest  NWR, 
provides  habitat  for  2  populations  of 
300  individuals  and  is  currently 
imoccupied. 

Hawaii  15 — Cyanea  hamatiflora  ssp. 
carlsonii— c:  This  unit  contains  no 
named  natural  features,  lies  completely 
within  the  Kiiiae  watershed,  and 
contains  portions  of  the  South  Kona 
Forest  Reserve.  The  unit  provides 
habitat  for  4  populations  of  300 
individuals  and  is  currently 
unoccupied. 

Hawaii  16 — Cyanea  hamatiflora  ssp. 
carlsonii — d:  This  unit  contains  no 


named  natural  features,  it  lies 
completely  within  the  Kiiiae  watershed, 
and  is  completely  within  Kipahoehoe 
NAR.  The  unit  provides  habitat  for  1 
population  of  300  individuals  is 
currently  occupied  by  1  individual.  This 
unit  provides  tiie  southernmost  critical 
habitat  within  the  species'  historical 
range. 

Hawaii  3 — Cyanea  platyphylla — a  and 
Hawaii  29 — Cyanea  platyphylla— h 

We  are  designating  two  critical  habitat 
units  for  Cyanea  platyphylla,  a  short- 
lived perennial.  Both  imits  are  currently 
occupied.  They  contain  habitat  featm^s 
that  are  essential  for  this  species 
including,  but  not  limited  to,  open. 
Metrosideros  polymorpha-Acacia  koa 
lowland  and  montane  wet  forests.  Each 
unit  is  essential  to  the  conservation  of 
C.  platyphylla  because  it  supports  an 
extant  colony  of  this  island-endemic 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  ciurently 
considered  nonviable.  This  units  are 
geographically  separated  to  avoid  their 
destruction  by  one  naturally  occurring 
catastrophic  event.  This  rule  designates 
critical  habitat  for  a  total  of  nine 
populations  of  this  species,  each  with 
300  mature,  reproducing  individuals. 
Hawaii  3— Cyanea  platyphylla — a: 
This  imit  contains  a  portion  of  Haakoa, 
Kaiwilahilahi,  and  Kilau  streams  and  is 
bordered  in  the  northwest  by 
Laupahoehoe  watershed  and  in  the 
southeast  by  Maulua  watershed.  It  also 
contains  portions  of  Haakoa, 
Kaiwilahilahi,  Kilau,  Manowaiopae,  and 
Pahale  watersheds.  The  unit  lies  almost, 
completely  within  Laupahoehoe  NAR 
with  a  small  portion  in  the  northwest  in 
the  Hilo  Forest  Reserve.  This  unit 
provides  habitat  for  three  populations  of 
300  individuals  of  C.  platyphylla  and  is 
currently  occupied  by  57  individuals. 
Hawaii  29 — Cyanea  platyphylla — b: 
This  unit  contains  Waterhole  Spring,  a 
portion  of  the  Wailuku  River,  and  a 
branch  of  the  Kalohewahewa  Stream.  It 
lies  completely  within  the  Wailuku 
watershed.  The  unit  also  lies  almost 
completely  within  the  Hilo  Forest 
Reserve.  This  unit  provides  habitat  for 
6  populations  of  300  individuals  of  C. 
platyphylla;  and  is  currently  occupied 
by  1  individual. 

Hawaii  1 — Cyanea  shipmanii — a 
through  Hawaii  30 — Cyanea 
shipmanii — c 

We  are  designating  three  critical 
habitat  units  for  Cyanea  shipmanii,  a 
short-lived  perennial.  Two  of  theimits, 
"Hawaii  1 — Cyanea  shipmanii — a"  and 
"Hawaii  30 — Cyanea  shipmanii — b,"  are 
currently  occupied.  Each  of  these  two 


units  is  essential  to  the  conservation  of 
C.  shipmanii  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  unoccupied  unit, 
"Hawaii  30 — Cyanea  shipmanii — c,"  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals.  They  contain  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to, 
mesic  forest  dominated  by  Acacia  koa- 
Metrosideros  polymorpha.  Although  we 
do  not  believe  enoygh  habitat  currently 
exists  to  reach  the  recovery  goal  of  8  to 
10  populations  for  this  island-endemic 
species,  the  three  units  are 
geographically  separated  to  reduce  the 
likelihood  of  their  destruction  by  one 
naturally  occurring  catastrophic  event. 
Within  the  three  units,  habitat  is 
provided  for  a  total  of  seven 
populations,  each  with  300  mature, 
reproducing  individuals  of  C. 
shipmanii. 

Hawaii  1— Cyanea  shipmanii— a:  This 
unit  contains  Puu  Akala  and  portions  of 
Awehi,  Honoliii,  and  Kapue  streams.  It 
is  bordered  by  Kolekole  watershed  in 
the  north  and  Wailuku  in  the  south, 
with  Honolii  and  Kapue  watersheds  in 
the  central  portion.  The  unit  is 
completely  within  Hakalau  Forest  NWR; 
provides  habitat  for  3  populations  of 
300  individuals  of  C.  shipmanii;  and  is 
currently  occupied  by  1  individual. 

Hawaii  30 — Cyanea  shipmanii — b: 
This  unit  contains  no  named  natural 
features,  lies  completely  within  the 
Wailoa  watershed,  and  is  completely 
within  the  Mauna  Loa  Forest  Reserve. 
The  unit  provides  habitat  for  1 
population  of  300  individuals  of  C. 
shipmanii;  and  is  currently  occupied  by 
1  individual. 

Hawaii  30 — Cyanea  shipmanii — c: 
This  unit,  which  contains  no  named 
natural  features,  lies  almost  completely 
within  the  Wailoa  watershed  with  a 
small  segment  of  the  southern  portion 
lying  in  the  Kaahakini  watershed.  The 
unit  is  completely  within  the  Olaa- 
Kilauea  Partnership.  This  unit  provides 
habitat  for  3  populations  of  300 
individuals  of  C.  shipmanii;  and  is 
currently  unoccupied. 

Hawaii  15 — Cyanea  stictophylla — a 
through  Hawaii  30 — Cyanea 
stictophylla — d 

We  are  designating  four  units  of 
critical  habitat  for  Cyanea  stictophylla, 
a  short-lived  perennial.  Two  of  die 
units.  "Hawaii  15 — Cyanea 
stictophylla — a"  and  "Hawaii  16 — 
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-Cyanea  stictophylla — b"  currently  are 
occupied  by  individuals  of  this  species. 
These  two  units  are  each  essential  to  the 
conservation  of  C.  stictophylla  because 
each  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  Each  of  the  two 
unoccupied  imits  are  essential  to  the 
conservation  of  the  species  because  each 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
in  order  to  reach  recovery  goals.  The 
four  units  contain  habitat  features  that 
are  essential  for  this  species  including, 
but  not  limited  to.  Acacia  koa  or  wet 
Metrosideros  polymotpha  forests.  Each 
unit  is  geographically  separated  from 
others  on  this  island  to  reduce  the 
likelihood  of  the  destruction  of  all  the 
units  by  one  naturally  occurring 
catastrophic  event.  Within  the  4  units 
we  are  designating  for  C.  stictophylla  in 
this  rule,  habitat  is  provided  for  a  total 
of  10  populations,  each  with  300 
mature,  reproducing  individuals. 

Hawaii  15 — Cyanea  stictophylla — a:     ' 
This  unit  contains  no  named  natural 
features  and  lies  completely  within  the 
Kiilae  watershed.  The  unit  is  almost 
completely  within  the  South  Kona 
Forest  Reserve.  This  unit  provides 
habitat  for  1  population  of  300 
individuals  of  C.  stictophylla  and  is 
currently  occupied  by  1  individual. 

Hawaii  16 — Cyanea  stictophylla — b: 
This  contains  no  named  natural  features 
and  lies  completely  within  the  Kiilae 
watershed.  The  unit  also  lies  completely 
within  Kipahoehoe  NAR.  This  unit 
provides  habitat  for  1  population  of  300 
individuals  of  C.  stictophylla  and  is 
currently  occupied  by  1  individual.  This 
unit  provides  the  southernmost  critical 
habitat  within  the  species'  historical 
range. 

Hawaii  24 — Cyanea  stictophylla — c: 
This  unit  is  just  north  of,  but  does  not 
include,  Uwewale  Gulch,  it  lies 
completely  within  the  Pahala 
watershed,  and  also  lies  completely 
within  Kau  Forest  Reserve;  provides 
habitat  for  2  populations  of  300 
individuals  of  C.  stictophylla;  and  is 
currently  unoccupied. 

Hawaii  30— Cyanea  stictophylla — d: 
This  unit  straddles  the  Kulani  summit 
but  otherwise  has  no  named  natural 
features,  and  it  lies  completely  within 
the  Kaahakini  watershed.  The  unit  also 
is  completely  within  the  Olaa-Kilauea 
Partnership  lands;  provides  habitat  for  6 
populations  of  300  individuals  of  C. 
stictophylla:  and  is  currently 
unoccupied. 


Hawaii  3 — Cyrtandra  giffardii — a 
through  Hawaii  30 — Cyrtandra 
giffardii — c 

We  ajp  designating  three  critical 
habitat  units  for  Cyrtandra  giffardii,  a 
short-lived  perennial.  Two  of  the  units, 
"Hawaii  3 — Cyrtandra  giffardii— a"  and 
"Hawaii  30^Cyrtandra  giffardii— <:," 
currently  are  occupied  by  this  species. 
They  contain  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to,  wet  montane  forest 
dominated  by  Cibotium  sp.  or 
Metrosideros  polymorpha  and  M. 
polymorpha- Acacia  koa  lowland  wet 
forests.  Each  unit  is  geographically 
separated  from  other  units  on  this  island 
to  avoid  their  destruction  by  one 
naturally  occurring  catastrophic  event. 
Within  the  3  units  we  are  designating 
for  Cyrtandra  giffardii  in  this  rule, 
habitat  is  provided  for  a  total  of  10 
populations,  each  with  300  mature, 
reproducing  individuals. 

Hawaii  3 — Cyrtandra  giffardii — a: 
This  unit  contains  a  portion  of  Haakoa, 
Kawilahilahi,  and  Kilau  streams  and  is 
bordered  in  the  northwest  by 
Laupahoehoe  watershed  with  a  small 
overlap  into  Kaawali  watershed,  in  the 
southeast  by  Haakoa  and  Pahala 
watersheds,  and  with  the  Kaiwilahilahi, 
Kilau,  and  Manowaiopae  watersheds  in 
the  central  portion.  The  unit  is  almost 
completely  within  Laupahohoe  NAR 
with  a  small  overlap  into  the  Hilo  Forest 
Reserve.  This  imit  provides  habitat  for 
3  populations  of  300  individuals  of  C. 
giffardii  and  is  currently  occupied  by 
more  than  245  individuals.  This  unit  is 
essential  to  the  conservation  of  this 
species  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population. 

Hawaii  29 — Cyrtandra  giffardii— h: 
This  unit  contains  portions  of  two  forks 
of  the  Wailuku  River  and  two  forks  of 
Kalohewahewa  Stream  and  lies 
completely  within  the  Wailuku 
watershed.  The  unit  also  is  completely 
within  the  Hilo  Forest  Reserve;  provides 
habitat  for  2  populations  of  300 
individuals  of  C.  giffardii;  and  is 
currently  imoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals. 

Hawaii  30 — Cyrtandra  giffardii— c: 
This  unit  contains  Puu  Makaala  and  lies 
completely  within  the  Kaahakini 
watershed.  It  also  lies  completely  within 
the  Olaa-Kilauea  Partnership  lands.  This 
unit  provides  habitat  for  5  populations 
of  300  individuals  of  C.  giffardii  and  is 
currently  occupied  by  one  individual. 


This  unit  is  essential  to  the  conservation 
of  C.  giffardii  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable. 

Hawaii  3 — Cyrtandra  tintinnabula — a 
and  Hawaii  29 — Cyrtandra 
tintinnabula — b 

We  are  designating  two  critical  habitat 
units  for  Cyrtandra  tintinnabula,  a 
short-lived  perennial.  One  of  the  units, 
"Hawaii  3— Cyrtandra  tintinnabula — a," 
currently  is  occupied  by  individuals  of 
this  species.  They  contain  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to, 
lowland  wet  forest  dominated  by  dense 
Acacia  koa,  Metrosideros  polymorpha, 
and  Cibotium  spp.  The  units  are 
geographically  separated  to  avoid  their 
destruction  by  one  naturally  occurring 
catastrophic  event.  Within  the  two 
units,  habitat  is  provided  for  a  total  of     • 
nine  populations,  each  with  300  mature, 
reproducing  individuals  of  C. 
tintinnabula. 

Hawaii  3 — Cyrtandra  tintinnabula — a: 
This  unit  contains  a  portion  of  Haakoa, 
Kilau,  and  Kawilahilahi  streams  and  is 
bordered  on  the  northwest  by  Kaawali 
and  Laupahoehoe  watersheds,  and  on 
the  southeast  by  Maulua  and  Pahala 
wafersheds.  It  also  contains  portions  of 
the  Haakoa,  Kaiwilahilahi,  Kilau  and 
Manowaiopae  watersheds  in  the  central 
portion.  The  unit  is  cdmost  completely 
within  Laupahohoe  NAR  with  a  very 
small  overlap  into  the  Hilo  Forest 
Reserve.  This  imit  provides  habitat  for 
7  populations,  each  with  300 
individuals  of  C.  tintinnabula,  and  the 
unit  is  currently  occupied  by  18 
individuals.  This  unit  is  essential  to  the 
conservation  of  C.  tintinnabula  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable. 

Hawaii  29 — Cyrtandra  tintinnabula — 
b:  This  unit  contains  portions  of  two 
forks  of  the  Wailuku  River,  it  lies 
completely  within  the  Wailuku 
watershed,  and  also  lies  completely 
within  the  Hilo  Forest  Reserve;  provides 
habitat  for  2  populations  of  300 
individuals  of  C.  tintinnabula:  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals. 
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Hawaii  10— DeUssea  undulata—a.  and 
Hawaii  lO—Delissea  undulata—h 

We  are  designating  two  critical  habitat 
units  for  DeUssea  undulata,  a  short- 
livfed  perennial.  They  contain  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to. 
dry  cinder  cones  eind  open  Sophora 
chrysophylla  and  Metrosideros 
polymorpha  forest.  The  units  are 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  being 
destroyed  by  one  naturally  occiurring 
catastrophic  event.  We  previously 
designated  critical  habitat  for  three 
populations  on  Kauai  (68  FR  9116).  The 
units  we  are  designating  in  this  rule 
provide  habitat  for  two  populations  on 
Hawaii,  each  with  300  mature, 
reproducing  individuals  of  D.  undulata. 
In  addition,  Kamehameha  Schools  land 
excluded  from  designation  in  this  rule 
provides  habitat  for  another  three 
populations  of  D.  undulata  [see 
"Analysis  of  Impacts  Under  4(b)(2)"). 
tfawaii  10 — DeUssea  undulata — a: 
This  unit  lies  on  the  northwest  slopes  of 
Puuwaawaa  and  is  completely  within 
the  Kiholo  watershed.  The  unit  provides 
habitat  for  1  population  of  300 
individuals  of  D.  undulata  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals. 

Hawaii  10— DeUssea  undulata—h: 
This  unit  lies  on  the  northwest  slopes  of 
Puuwaawaa  between  the  Poohohoo 
summit  and  Potato  Hill  and  is 
completely  within  the  Kiholo 
watershed.  The  southern  portion  of  this 
unit  lies  in  Puuwaawaa  Wildlife 
Sanctuary.  The  unit  provides  habitat  for 
1  population  of  300  individuals  of  D. 
undulata  and  is  currently  occupied  by 
one  individual.  This  unit  is  essential  to 
the  conservation  of  D.  undulata  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable. 

Hawaii  17—DielUa  erecta—a  and 
Hawaii  18 — Diellia  erecta — b 

We  are  designating  two  critical  habitat 
units  for  Diellia  erecta,  a  short-lived 
perennial.  Both  units  currently  are 
occupied.  They  contain  habitat  features 
that  are  essential  for  this  species 
including,  but  not  limited  to, 
Metrosideros  polymorpha-Nestegis 
sandwicensis  lowland  mesic  forest. 
Each  unit  is  essential  to  the 


conservation  of  D.  erecta  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  The  units  are 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  We  designated 
critical  habitat  for  one  population  each 
on  Kauai  (68  FR  9116,  February  27, 
2003),  Oahu  (68  FR  35949.  June  17. 
2003),  and  Molokai  (67  FR  16492, 
March  19,  2003),  and  four  populations 
on  Maui  (68  FR  25934,  May  14,  2003). 
The  two  critical  habitat  units  we  are 
designating  for  D.  erecta  in  this  rule 
provide  habitat  for  a  total  of  two 
populations,  each  with  300  mature, 
reproducing  individuals. 

Hawaii  17— Diellia  erecta—a:  This 
unit  contains  no  named  natural  features, 
it  lies  completely  within  the  Kiilae 
watershed,  and  is  also  completely 
within  the  South  Kona  Forest  Reserve; 
provides  habitat  for  one  population  of 
300  individuals  of  D.  erecta;  and  is 
currently  occupied  bv  22  individuals. 
Hawaii  IB— Diellia  erecta— h:  This 
unit  contains  no  named  natural  features, 
it  lies  completely  within  the  Kauna 
watershed,  and  is  also  completely 
within  the  Manuka  NAR;  provides 
habitat  for  1  population  of  300 
individuals  of  D.  erecta;  and  is  currently 
occupied  by  2  individuals.  This  unit 
provides  the  southernmost  critical 
habitat  within  the  species'  historical 
range. 


Hawaii  17 — Flueggea  neowawraea — a 
and  Hawaii  18 — Flueggea 
neo  wa  wraea — b 

We  are  designating  two  critical  habitat 
units  for  Flueggea  neowawraea,  a  long- 
lived  perennial.  Both  units  are  occupied 
by  individuals  of  this  species.  They 
contain  habitat  features  that  are    ;  . 
essential  for  this  species  including,  but 
not  limited  to,  mesic  Metrosideros 
polyniorpha  forest.  Each  luiit  is 
essential  to  the  conser\'ation  of  F. 
neowawraea  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  units  are  geographically 
separated  from  other  critical  habitat  for 
this  multi-island  species  within  its 
historical  range  in  order  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  natiually 
occurring  catastrophic  event.  We 
previously  designated  critical  habitat  for 
four  populations  of  this  species  on 


Kauai  (68  FR  9116).  for  one  poulation 
on  Molokai  (67  FR  16492),  and  for  one 
population  on  Maui  (68  FR  25934,  May 
14,  2003).  There  is  habitat  for  one 
additional  population  on  lands 
excluded  from  critical  habitat  on  Oahu 
(68  FR  35949,  June  17,  2003).  The  two 
units  we  are  designating  for  F. 
neowawraea  in  this  rule  provide  habitat 
for  a  total  of  2  populations,  each  with 
100  mature,  reproducing  individuals. 

Hawaii  17 — Flueggea  neowawraea — a: 
This  unit  contains  no  named  natural 
featiu-es,  it  lies  completely  within  the 
Kiilae  watershed,  and  is  completely 
within  the  South  Kona  Forest  Reserve. 
The  unit  provides  habitat  for  1 
population  of  100  individuals  of  F. 
neowawraea.  and  is  currently  occupied 
by  10  individuals. 

Hawaii  18 — Flueggea  neowauraea — b: 
This  unit  contains  no  named  natural 
features  and  lies  compbtely  within  the 
Kauna  watershed.  The  unit  also  lies 
almost  completely  within  Manuka  NAR 
except  for  one  State-owned  inholding 
that  is  nonmanaged  land  within  the 
conservation  district.  This  unit  provides 
habitat  for  1  population  of  100 
individuals  of  F.  neowawraea  and  is 
currently  occupied  by  5  to  11 
individuals.  This  unit  provides  the 
southernmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  18 — Gouania  vitifolia — a 

We  are  designating  one  critical  habitat 
unit  for  Gouania  vitifolia,  a  short-lived 
perennial.  This  unit  contains  no  named 
"  natural  featiues,  it  lies  completely 
within  the  Kauna  watershed,  and  is 
completely  within  Manuka  NAR: 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 
G.  vitifolia;  and  is  currently  occupied  by 
4  individuals.  It  contains  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to, 
dry,  rocky  ridges  and  slopes  in  dry 
shrubland  or  dry  to  mesic  Nestegis- 
Metrosideros  forests  on  old  substrate 
kipuka.  This  unit  is  essential  to  the 
conservation  of  G.  vitifolia  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  This  unit 
provides  the  southeasternmost  critical 
habitat  within  the  species'  historical 
range.  This  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  multi-island  species  within  its 
historical  range  in  order  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  We 
previously  designated  critical  habitat  for 
seven  populations  of  this  species  on 
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Oahu  (68  FR  35949,  June  17,  2003)  and 
for  one  population  on  Maui  (68  FR 
25934.  May  14.  2003). 

Hawaii  26 — Hibiscadelphus 
giffardianus — a 

We  are  designating  one  critical  habitat 
unit  for  Hibiscadelphus  giffardianus,  a 
long-lived  perennial.  The  unit  contains 
portions  of  Kipuka  Puaulu  and  Kipuka 
Ki,  and  also  lies  completely  within  the 
Kapapala  watershed,  and  is  completely 
within  HVNP;  provides  habitat  for  1 
population  of  100  mature,  reproducing 
individuals  of  the  H.  giffardianus;  and 
is  currently  occupied  by  100 
individuals.  It  contains  habitat  features 
that  are  essential  for  this  species 
including,  but  not  limited  to,  mixed 
montane  mesic  forest.  This  unit  is 
essential  to  the  conservation  of  H. 
giffardianus  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered 
nonviable.  Although  we  do  not  believe 
enough  habitat  currently  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  island-endemic  species,  we 
could  not  identify  any  other  areas  as 
suitable  for  H.  giffardianus  based  upon 
what  currently  is  known  about  this 
species.  Only  one  tree  has  ever  been 
known  in  the  wild,  and  the  species  is  a 
very  narrow  endemic  that  probably 
never  naturally  occurred  in  more  than  a 
single  or  a  few  populations. 

Hawaii  10 — Hibiscadelphus 
h  ualalaiensis — a 

We  are  designating  one  critical  habitat 
unit  for  Hibiscadelphus  hualalaiensis,  a 
long-lived  perennial.  This  unit  contains 
Puu  Iki  and  Puuwaawaa  summits  and  is 
completely  within  the  Kiholo 
watershed.  The  unit  provides  habitat  for 
8  populations,  each  with  100  mature, 
reproducing  individuals  of  H. 
hualalaiensis,  and  is  ciurently  occupied 
by  12  individuals.  It  contains  habitat 
featiues  that  are  essential  for  this 
species  including,  but  not  limited  to, 
dry  mesic  to  dry  Metrosideros  forest  on 
rocky  substrate  in  deep  soils.  This  unit 
is  essential  to  the  conservation  of  H. 
hualalaiensis  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  ciurently  considered 
nonviable.  This  unit  provides  enough 
space  within  the  kistorical  range  of  this 
island-endemic  species  for  the 
geographic  separation  of  the  eight 
populations  to  reduce  the  likelihood  of 
all  recovery  populations  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  No  other  critical 


habitat  has  designated  previously  for 
this  species.  It  has  a  limited  known 
historical  range,  and  there  is  little 
information  available  about  this  species. 

Hawaii  10 — Hibiscus  brackenridgei — a 

We  are  designating  one  critical  habitat 
unit  for  Hibiscus  brackenridgei,  a  short- 
lived perennial.  This  unit  contains  Puu 
Huluhulu  and  lies  completely  within 
the  Kiholo  watershed.  The  unit  provides 
habitat  for  1  population  of  300  mature, 
reproducing  individuals  of  H. 
brackenridgei  and  is  currently  occupied 
by  5  individuals.  It  contains  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to. 
Acacia  koa  lowland  mesic  forest.  This 
unit  is  essential  to  the  conservation  of 
H.  brackenridgei  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  This  unit  provides  the 
easternmost  critical  habitat  within  the 
species'  historical  range.  The  unit  is 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  We  previously 
designated  critical  habitat  for  three 
populations  of  H.  brackenridgei  on 
Oahu  (68  FR  35949,  June  17,  2003),  for 
one  population  on  Molokai  (67  FR 
16492,  March  19,  2003),  and  for  three 
populations  on  Maui  (68  FR  25934.  May 
14,2003). 

Hawaii  21 — Ischaemum  byrone — a  and 
Hawaii  22 — Ischaemum  byrone — b 

We  are  designating  two  critical  habitat 
units  for  Ischaemum  byrone,  a  short- 
lived perenhial.  They  contain  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to, 
coastal  wet  to  dry  shrubland,  near  the 
ocean,  among  rocks  or  on  pahoehoe  lava 
in  cracks  and  holes.  Each  unit  is 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  on  the  island 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  We 
previously  designated  critical  habitat  for 
three  populations  of  this  species  on 
Kauai  (68  FR  9116,  February  27,  2003), 
for  two  populations  on  Molokai  (67  FR 
16492,  March  19,  2003),  and  for  two 
populations  on  Maui  (68  FR  25934,  May 
14.  2003).  Within  the  two  units  we  are 
designating  for  /.  byrone  on  the  island 
of  Hawaii  in  this  rule,  habitat  is 
provided  for  a  total  of  three  populations, 
each  with  300  mature,  reproducing 
individuals. 


Hawaii  21 — Ischaemum  byrone — a: 
This  unit  lies  along  the  coast  from  just 
east  of  Keauhou  Point,  running  west. 
The  unit  is  bordered  by  the  Kapapala 
watershed  in  the  east  and  the  Kilauea 
watershed  in  the  west  and  lies 
completely  within  the  HVNP.  This  unit 
provides  habitat  for  2  populations  of 
300  individuals  of  /.  byrone  and  is 
currently  unoccupied.  This  unit  is 
essential  to  the  conservation  of  the 
species  because  it  supports  habitat  that 
is  necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals.  This  unit  provides  the 
southernmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  22 — Ischaemum  byrone — b: 
This  unit  lies  along  the  coast  from  just 
east  of  Ka  Lae  Apuki  to  just  east  of  Puu 
Manawalea  and  is  completely  within 
the  HVNP.  The  unit  provides  habitat  for 
1  population  of  300  individuals  of  /. 
byrone  and  is  currently  occupied  by  200 
individuals.  This  unit  is  essential  to  the 
conservation  of  /.  byrone  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable. 

t 

Hawaii  4 — Isodendrion  hosakae — a 
through  Hawaii  4 — Isodendrion 
hosakae — f 

We  are  designating  six  critical  habitat 
units  for  Isodendrion  hosakae,  a  short- 
lived perennial.  One  of  the  six  units, 
"Hawaii  4 — Isodendrion  hosakae — f," 
currently  is  occupied.  This  unit  is 
essential  to  the  conservation  of  /. 
hosakae  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  five  unoccupied  units 
are  essential  to  the  conservation  of  the 
species  because  they  support  habitat 
that  is  necessary  for  the  establishment  of 
additional  populations  in  order  to  reach 
recovery  goals.  They  contain  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to, 
cinder  cones  with  montane  dry 
shrubland.  Each  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  island-endemic  species  in  order  to 
reduce  the  likelihood  of  all  recovery 
populations  being  destroyed  by  one 
naturally  occurring  catastrophic  event. 
Within  the  six  units,  habitat  is  provided 
on  the  island  of  Hawaii  for  a  total  of  six 
populations  of  /.  hosakae,  each  with  300 
mature,  reproducing  individuals.  There 
also  is  habitat  for  two  other  populations 
on  lands  in  PTA  that  we  excluded  from 
designation  in  this  final  rule  {see 
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"Analysu  of  Impacts  Under  Section 

4(b)(2n. 

Hawaii  4 — Isodendrion  hosakae—a: 
This  unit  contains  most.of  Puu  Pa 
cinder  cone  and  lies  in  the  Pohakuloa 
watershed  in  the  southwest  and  in  the 
Waikoloa/Waiulaula  watershed  in  the 
northeast. 

Hawaii  4 — Isodendrion  hosakae—h: 
This  unit  contains  most  of  the 
Holoholoku  cinder  cone  and  hes 
completely  within  the  Pohakuloa 
watershed. 

Hawaii  4 — Isodendrion  hosakae—c: 
This  imit  contains  most  of  the  Puu 
Makahalau  cinder  cone  and  lies 
completely  within  the  Waipunahoe 
watershed. 

Hawaii  4 — Isodendrion  hosakae — d: 
This  imit  contains  most  of  the  Puu  lo 
and  Puu  Kekuakahea  cinder  cones  and 
lies  completely  in  the  Waipunahoe 
watershed. 

Hawaii  4 — Isodendrion  hosakae — e: 
This  imit  contains  most  of  the  Heihei 
cinder  cone  and  lies  completely  within 
the  Pohakuloa  watershed. 

Hawaii  4 — Isodendrion  hosakae— {: 
This  unit  contains  upper  portions  of  an 
unnamed  cinder  cone  in  the  Pohakuloa 
watershed.  The  unit  is  currently 
occupied  by  8  individuals  of/,  hosakae. 

Hawaii  19 — Mariscus  fauriei—a 

We  are  designating  one  critical  habitat 
unit  for  Mariscus  fauriei,  a  short-lived 
perennial.  This  unit  contains  a  portion 
of  Kipuka  Puu  Kou  and  lies  completely 
within  the  South  Point  watershed.  The 
unit  provides  habitat  for  1  population  of 
,  300  mature,  reproducing  individuals  of 
M  fauriei  and  is  currently  occupied  by 
12  individuals.  It  contains  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to, 
Diospyros  san  dwicensis-Metrosideros 
polymorpha-Sapindus  saponaria 
dominated  lowland  dry  forests,  often  on 
a  lava  substrate.  This  unit  is  essential  to 
the  conservation  of  M.  fauriei  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable.  This  unit 
provides  the  southeastemmost  critical 
habitat  within  the  species'  historical 
range.  This  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  multi-island  species  within  its 
historical  range  in  order  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  natiurally 
occiuTing  catastrophic  event.  We 
previously  designated  critical  habitat  for 
seven  populations  of  M.  fauriei  on 
Molokai  (67  FR  16492,  March  19,  2003). 


Hawaii  24— Afe/icope  zahlbmckneri—A 
and  Hawaii  26 — Melicope 
zahlbruckneri — b 

We  are  designating  two  critical  habitat 
units  for  M.  zahlbruckneri,  a  long-lived 
perennial.  They  contain  habitat  features 
that  are  essential  for  this  species 
including,  but  not  hmited  to.  Acacia 
koa-Metrosideros  polymorpha 
dominated  montane  mesic  forest. 
Although  we  do  not  believe  enough 
habitat  currently  exists  to  reach  the 
recovery  goal  of  8  to  10  populations  for 
this  island-endemic  species,  the  two 
designated  units  identify  habitat  for 
recovery  populations  that  is 
geographically  separated  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  The  two 
critical  habitat  units  designated  for  this 
species  provide  habitat  for  a  total  of 
three  populations,  each  with  100 
mature,  reproducing  individuals  of  M. 
zahlbruckneri. 

Hawaii  24— Melicope  zahlbruckneri— 
a:  This  unit  is  just  north  of  Uwewale 
gulch,  it  is  completely  within  the  Pahala 
watershed,  and  is  within  the  Kau  Forest 
Reserve;  provides  habitat  for  1 
population  of  100  individuals  of  M. 
zahlbruckneri;  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
in  order  to  reach  recovery  goals. 

Hawaii  26— Melicope  zahlbruckneri— b 

This  unit  contains  portions  of  Kipuka 
Puaulu  and  Kipuka  Ki  and  lies 
completely  within  the  Kapapala 
watershed  and  within  HVNP.  The  unit 
provides  habitat  for  2  populations  of 
100  individuals  of  M.  zahlbruckneri  and 
is  currently  occupied  by  31  to  36 
individuals.  This  unit  is  essential  to  the 
conservation  of  M.  zahlbruckneri 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable. 

Hawaii  10 — Neraudia  ovata — a  through 
Hawaii  18 — Neraudia  ovata — d 


We  are  designating  two  critical  habitat 
units  for  Neraudia  ovata.  a  short-lived 
perennial.  One  of  the  imits,  "Hawaii 
18 — Neraudia  ovata — d,"  currently  is 
occupied.  This  unit  is  essential  to  the 
conservation  of  N.  ovata  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  cvurently 
considered  nonviable.  The  remaining 
unoccupied  unit  is  essential  to  the 


conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
in  order  to  reach  recovery  goals.  It 
contains  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to,  open  Metrosideros 
polymorpha-Sophora  chrysophylla 
dominated  lowlands,  montane  dry 
forests,  and  Mefrosideros-shrub 
woodland.  Each  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  island-endemic  species  within  its 
historical  range  in  order  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  The  two      ' 
units  for  this  species  that  we  are 
designating  on  the  island  of  Hawaii 
provide  for  habitat  for  a  total  of  four 
populations,  each  with  300  mature, 
reproducing  individuals  of  the  N.  ovata. 
Habitat  is  also  provided  for  four 
populations  on  lands  at  the  PTA  that  we 
are  excluding  from  designation  {see 
"Analysis  of  Impacts  Under  4(b)(2)"). 

Hawaii  10 — Neraudia  ovata— a:  This 
unit  contains  no  named  natural  features 
and  lies  completely  within  the  Kiholo 
watershed.  This  unit,  plus  die  excluded 
Kamehameha  Schools  land  (see 
"Analysis  of  Impacts  Under  4(b)(2)"), 
provides  habitat  for  2  populations  of 
300  mature,  reproducing  individuals  of 
the  N.  ovata  and  is  currenUy 
unoccupied.  This  unit  provides  the 
northernmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  16— Neraudia  ovata— d:  This 
unit  contains  no  named  natural  features 
and  is  completely  within  the  Kauna 
watershed.  This  unit  provides  habitat 
for  2  populations  of  300  individuals  of 
N.  ovata  and  is  currently  occupied  by 
one  individual.  The  unit  provides  the 
southernmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  5—Nothocestrum  breviflorum^ 
a  through  Hawaii  10 — Nothocestrum 
breviflorum — c 

We  are  designating  three  critical 
habitat  units  for  Nothocestrum 
breviflorum.  a  long-lived  perennial.  Two 
of  the  units  are  currently  occupied. 
They  contain  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to,  lowland  and  montane 
dry  forest,  and  montane  mesic  forest 
dominated  by  Metrosideros 
polymorpha,  Acacia  koa.  and/or 
Diospyros  sandwicensis  on  aa  lava 
substrates.  Each  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  island-endemic  species  within  its 
historical  range  in  order  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  The  three 
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units  we  are  designating  for  this  species 
on  the  island  of  Hawaii  provide  habitat 
to  support  a  total  of  nine  populations  of 
N.  breviflorum,  each  with  100  mature, 
reproducii%,  individuals. 

Hawaii  5 — Nothocestrum 
breviflorum — a:  This  unit  is  the  ridge 
adjacent  to  Laupahoehoe  Iki  Cape 
between  Waimanu  Valley  and  Kaimu 
Stream,  bordered  on  the  west  by  Kamu 
watershed,  on  the  east  by  Waimanu 
watershed,  with  the  Pae  watershed  in 
between.  The  unit  lies  in  the  Kohala 
Forest  Reserve  in  the  west  and  the 
Waimanu  Estuarine  Research  Reserve  in 
the  east.  This  unit  provides  habitat  for 
3  populations  of  100  individuals  of  N. 
breviflorum  and  is  currently 
unoccupied.  This  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
in  order  to  reach  recovery  goals.  This 
unit  provides  the  easterrmiost  critical  ■ 
habitat  within  the  species'  historical 
range. 

Hawaii  6 — Nothocestrum 
breviflorum — b:  This  unit  contains 
portions  of  Kalaikauia,  Kamoloumi, 
Kolealiilii,  Nakooko,  Ohiahuea,  Oniu, 
and  Waiapuka  streams,  and  Paohia 
Gulch.  It  is  bordered  by  the  Honokea 
watershed  in  the  west,  the  Waikaloa 
watershed  in  the  east.  It  contains 
portions  of  the  Honopue,  Kalikaula. 
Kolealiilii,  Nakookoo,  Ohiahuea,  and 
Waiapuka  watersheds.  The  unit  lies 
completely  within  the  Kohala  Forest 
Reserve;  provides  habitat  for  1 
population  of  100  individuals  of  N. 
breviflorum;  and  is  currently  occupied 
by  6  individuals.  This  unit  is  essential 
to  the  conservation  of  N.  breviflorum 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  This  unit 
provides  the  northerrmiost  critical 
habitat  within  the  species'  historical 
range. 

Hawaii  10 — Nothocestrum 
breviflorum — c:  This  unit  contains 
Poohohoo  summit  and  is  completely 
within  the  Kiholo  watershed.  This  unit 
provides  habitat  for  5  populations  of 
100  individuals  of  N.  breviflorum  and  is 
ciurenUy  occupied  by  more  than  165 
individuals.  This  unit  is  essential  to  the 
conservation  of  N.  breviflorum  because 
it  supports  an  extant  colony  of  this 
species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  The  unit  provides 
the  southwestemmost  critical  habitat 
within  the  species'  historical  range. 


Hawaii  1 — Phyllostegia  racemosa — a 
through  Hawaii  30 — Phyllostegia 
racemosa — c 

We  are  designating  three  critical 
habitat  units  for  Phyllostegia  racemosa,- 
a  short-lived  perennial.  Two  of  the 
units,  "Hawaii  1 — Phyllostegia 
racemosa — a"  and  Hawaii  2 — 
Phyllostegia  racemosa — b,"  are 
currently  occupied.  This  unit  is 
essential  to  the  conservation  of  P. 
racemosa  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  unoccupied  unit, 
"Hawaii  30 — Phyllostegia  racemosa — 
c,"  is  essential  to  the  conservation  of  P. 
racemosa  because  it  supports  an  extant 
colony  of  this  species  (12  individuals  on 
the  adjacent  excluded  Kamehameha 
Schools  lands)  and  includes  habitat  that 
is  important  for  the  expansion  of  the 
present  population,  which  is  currently 
considered  nonviable.  These  units 
contain  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to.  Acacia  koa,  Metrosideros 
polymorpha,  and  Cibotium  dominated 
montane  mesic  or  wet  forests.  Each  unit 
is  geographically  separated  from  other 
critical  habitat  for  this  island-endemic 
species  within  its  historical  range  in 
order  to  reduce  the  likelihood  of  all 
recovery  populations  being  destroyed  by 
one  naturally  occurring  catastrophic 
event.  The  three  units  being  designated 
for  this  species  on  the  island  of  Hawaii 
provide  for  a  total  of  10  populations, 
each  with  300  mature,  reproducing 
individuals. 

Hawaii  1 — Phyllostegia  racemosa — a: 
This  unit  contains  Puu  Akala  and 
portions  of  Awehi,+ionoliii,  and  Kapue 
streams.  It  is  bordered  by  the  Kolekole 
watershed  in  the  north  and  Wailuku 
watershed  in  the  south,  with  Honolii 
and  Kapue  watersheds  in  the  central 
portion.  The  unit  is  completely  within 
Hakaiau  Forest  NWR;  provides  habitat 
for  3  populations,  each  with  300 
individuals  of  P.  racemosa;  and  is 
currently  occupied  by  2  individuals. 

Hawaii  2 — Phyllostegia  racemosa — b: 
This  unit  contains  a  portion  of  Nauhi 
Gulch,  and  the  northern  portion  is  in 
the  Haakoa  watershed,  the  southern 
portion  in  the  Umaiuna  watershed,  and 
the  central  portion  in  the  Waikaumalo 
watershed.  The  northern  and  southern 
portions  of  this  unit  lie  partly  within 
Hakaiau  Forest  NWR,  and  the  central 
portion  lies  in  the  Hilo  Forest  Reserve. 
This  unit  provides  habitat  for  2 
populations  of  300  individuals  of  P. 
racemosa  and  is  currently  occupied  by 
31  to  41  individuals. 


Hawaii  30 — Phyllostegia  racemosa — 
c:  This  unit  contains  no  named  natiu^ 
features  and  is  completely  within  the 
Kaahakini  watershed.  This  unit  also  lies 
completely  within  Olaa-Kilauea 
Partnership  lands.  The  unit  provides,  in 
combination  with  the  adjacent  excluded 
Kamehameha  Schools  lands  [see 
"Analysis  of  Impacts  Under  4(b)(2)"), 
habitat  for  5  populations  of  300  mature, 
reproducing  individuals  of  the  short- 
lived perennial  P.  racemosa  and  is 
currently  unoccupied. 

Hawaii  24 — Phyllostegia  velutina — a 
and  Hawaii  30 — PhvUostegia  velutina — 
b 

We  are  designating  two  critical  habitat 
units  for  Phyllostegia  velutina,  a  short- 
lived perennial.  Both  units  are  currently 
occupied.  They  contain  habitat  featiu^es 
that  are  essential  for  this  species 
including,  but  not  limited  to, 
Metrosideros  polymorpha-Acacia  koa 
dominated  montane  mesic  and  wet 
forests.  Each  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  island-endemic  species  within  its 
historical  range  in  order  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  The  units 
we  are  designating  for  this  species  on 
the  island  of  Hawaii  provide  habitat  to 
support  a  total  of  10  populations  of  P. 
velutina,  each  with  300  mature, 
reproducing  individuals. 

Hawaii  24 — Phyllostegia  velutina — a: 
This  unit  contains  a  portion  of  Uwewale 
and  Waihaka  gulches  and  is  completely 
within  the  Pahala  watershed.  The  unit 
also  lies  completely  within  the  Kau 
Forest  Reserve;  provides  habitat  for  4 
populations  of  300  individuals  of  P. 
velutina;  and  is  currently  occupied  by 
an  unknown  niunber  of  individuals. 
This  unit  is  essential  to  the  conservation 
of  P.  velutina  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population. 

Hawaii  30 — Phyllostegia  velutina — b: 
This  unit  contains  the  northeastern 
portion  of  Kulani  summit  and  lies 
completely  within  the  Kaahakini 
watershed.  The  imit  also  lies  completely 
within  Olaa-Kilauea  partnership  lands. 
In  combination  with  the  adjacent 
excluded  Kamehameha  Schools  lands 
(see  "Analysis  of  Impacts  Under 
4(b)(2)"),  this  unit  provides  habitat  for 
6  populations  of  300  individuals  of  P. 
racemosa  and  is  currently  occupied  by 
6  individuals  (there  also  is  1  individual 
in  the  excluded  adjacent  lands).  This 
unit  is  essential  to  the  conservation  of 
P.  velutina  because  it  supports  an  extant 
colony  of  this  species  and  includes 
habitat  that  is  important  for  the 
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expansion  of  the  present  population, 
which  is  currently  considered 
nonviable. 

Hawaii  3 — Phyllostegia  warshaueri — a 
and  Hawaii  Br— Phyllostegia 
warshaueri — b 

We  are  designating  two  critical  habitat 
units  for  Phyllostegia  warshaueri,  a 
short-lived  perennial.  Both  units  are 
occupied.  They  contain  habitat  features 
that  are  essential  for  this  species 
including,  but  not  limited  to. 
Metrosideros  polymorpha  and  Cibotium 
montane  and  lowland  wet  forest  in 
which  Acacia  koa  or  Cheirodendron 
trigynum  may  co-dominate.  Each  unit  is 
esisential  to  the  conservation  of  P. 
warshaueri  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
eMjansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  The  units  are  geographically 
separated  for  this  island-endemic 
species  within  its  historical  range  in      . 
order  to  reduce  the  likelihood  of  all 
recovery  populations  being  destroyed  by 
one  naturally  occurring  catastrophic 
event.  The  two  unit  being  designated  for 
this  species  on  the  island  of  Hawaii 
provide  habitat  for  a  total  of  10 
populations,  each  with  300  mature, 
reproducing  individuals. 

Hawaii  3— Phyllostegia  warshaueri— 
a:  This  unit  contains  portions  of  Haakoa, 
Kilau,  and  Kawilahilahi  streams  and  is 
bordered  in  the  northwest  by  the 
Kaiwiki  and  Kaula  watersheds,  in  the 
southeast  by  the  Maulua  watershed,  and 
has  portions  of  the  Haakoa,  Kaawali. 
Kaiwilahilahi,  Kilau,  Laupahoehoe, 
Manowaiopae,  and  Pahala  watersheds 
in  the  central  portion.  This  unit 
contains  a  portion  of  Hilo  Forest 
Reserve,  Manowaialee  Forest  Reserve, 
and  Laupahoehoe  NAR.  The  unit 
provides  habitat  for  7  populations  of 
300  individuals  each  of  P.  warshaueri 
and  is  currently  occupied  by  13 
individuals. 

Hawaii  8 — Phyllostegia  warshaueri— 
b:  This  unit  contains  Kaiholena  summit 
and  Puu  Ohu,  and  the  northern  portion 
'  is  in  the  Wailoa/Waipio  watershed,  with 
the  southern  portion  in  the  Waikoloa/ 
Waiulaula  watershed.  The  unit  is 
completely  within  the  Kohala  Forest 
ResCTve;  provides  habitat  for  3 
populations  of  300  individuals  of  P. 
warshaueri;  and  is  currently  occupied 
by  1  individual. 

Hawaii  24 — Plantago  hawaiensis — a 
through  Hawaii  30— Plantago 
hawaiensis — c 

We  are  designating  three  critical 
habitat  units  for  Plantago  hawaiensis,  a 
short-lived  perennial.  All  three  units  are 


ciirrently  occupied  by  the  species.  They 
contain  habitat  features  that  are^ 
essential  for  this  species  including,  but 
not  limited  to,  montane  wet  sedge  land 
with  mixed  sedges  and  grasses,  montane 
mesic  forest,  dry  subalpine  woodland, 
or  Metrosideros  and  native  shrub.  Each 
unit  is  geographically  separated  from 
other  critical  habitat  for  this  island- 
endemic  species  within  its  historical 
range  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  The  three  units  we 
are  designating  for  this  species  on  the 
island  of  Hawaii  provide  habitat  for  a 
total  of  10  populations,  each  with  300 
mature,  reproducing  individuals. 

Hawaii  24 — Plantago  hawaiensis— a: 
This  unit  contains  no  named  natural 
features;  the  northern  portion  is  in  the 
Kapapala  watershed,  and  the  southern 
portion  is  in  the  Pahala  watershed,  and 
the  unit  is  completely  within  the 
Kapapala  Forest  Reserve;  provides 
habitat  for  3  populations  of  300 
individuals  of  P.  hawaiensis:  and  is 
currently  occupied  by  5,000 
individuals.  This  unit  is  essential  to  the 
conservation  of  P.  hawaiensis  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
'for  the  expansion  of  the  present 
population.  This  unit  provides  the 
southwesternmost  critical  habitat  within 
the  species'  historical  range. 

Hawaii  25 — Plantago  hawaiensis— h: 
This  unit  contains  a  portion  of  Kipuka 
KulaHo,  it  is  completely  within  the 
Kapapala  watershed.  This  unit  is 
completely  within  HVNP;  provides 
habitat  for  4  populations  of  300 
individuals  of  P.  hawaiensis;  and  is 
currently  occupied  by  more  than  630 
individuals.  This  unit  is  essential  to  the 
conservation  of  P.  hawaiensis  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  th&  present 
population. 

Hawaii  30 — Plantago  hawaiensis — c: 
This  uhit  contains  no  named  natural 
features  and  is  mostly  in  the  Wailoa 
watershed,  but  it  is  bordered  in  the 
south  by  the  Kaahakini  watershed.  This 
unit  is  completely  within  Olaa-Kilauea 
Partnership  lands.  The  imit  provides 
habitat  for  3  populations  of  300 
individuals  of  P.  hawaiensis  and  is 
currently  occupied  by  50  to  100 
individuals.  This  unit  is  essential  to  the^ 
conservation  of  P.  hawaiensis  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population,  which  is  currently 
considered  nonviable. 


Hawaii  7 — Pleomele  hawaiiensis — a 
through  Hawaii  23— Pleomele 
hawaiiensis — d 

We  are  designating  4  critical  habitat 
units  for  Pleomele  hawaiiensis.  a  long- 
lived  perennial.  All  of  the  units  are 
currently  occupied  by  individuals  of 
this  species.  They  contain  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to. 
open  aa  lava  in  diverse  lowland  dry 
forests  and  Metrosideros-Diospyros 
lowland  dry  forest.  Each  unit  is 
essential  to  the  conservation  of  P. 
hawaiiensis  because  it  supports  an 
extant  colony  of  this  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  Each  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  island-endemic  species  within  its 
iiistorical  range  in  order  to  reduce  the 
likelihood  of  all  recovery  populations 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  The  four 
units  we  are  designating  for  this  species 
on  the  island  of  Hawaii  provide  habitat 
to  support  a  total  of  nine  populations, 
each  with  100  mature,  reproducing 
individuals.  Kamehameha  Schools  land 
that  we  are  excluding  from  this 
designation  of  critical  habitat  provides 
habitat  for  one  additional  population  ■ 
(see  "Analysis  of  Impacts  Under 
4M2n. 

Hawaii  7 — Pleomele  hawaiiensis — a: 
This  unit  contains  Kupenau  summit  and 
the  ridges  around  Pololu  Valley,  and  is 
in  the  Pololu  watershed  in  the  west  and 
Honokane  Nui  watershed  in  the  east. 
The  west  side  of  the  unit  is  in  the 
Kohala  Forest  Reserve.  This  unit 
provides  habitat  for  1  population  of  100 
individuals  of  P.  hawaiiensis  and  is 
currently  occupied  by  21  to  31 
individuals.  This  unit  provides  the 
northernmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  10 — Pleomele  hawaiiensis— b: 
This  rniit  contains  no  named  natural 
features  and  is  entirely  in  the  Kiholo 
watershed.  The  unit  provides  habitat  for 
1  population  of  100  individuals  of  P. 
hawaiiensis  and  is  currently  occupied 
by  50  to  100  individuals. 

Hawaii  18 — Pleomele  hawaiiensis — c: 
This  unit  contains  no  named  natural 
features  and  is  mostly  in  the  Kauna 
watershed  with  a  small  portion  on  the 
southwest  side  in  the  Kiilae  watershed. 
The  unit  is  completely  within  Manuka 
NAR;  provides  habitat  for  2  populations 
of  100  individuals  of  P.  hawaiiensis; 
and  is  currently  occupied  by  5 
individuals.  This  unit  provides  the 
southernmost  critical  habitat  within  th.e 
species'  historical  range. 
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Hawaii  23 — Pleomele  hawaiiensis — d: 
This  unit  contains  the  Hilina  Pali,  Holei 
Pali,  Makahanu  Pali,  Poliokeawe  Pali, 
Puueo  Pali,  the  Keana  Bihopa  summit, 
and  portions  of  Kipuka  Kaena  Bihopa, 
Kipuka  Papalinamoku,  and  Kipuka 
Pepeiau.  It  is  in  the  Kapala  watershed  in 
the  west  and  the  Kilauea  watershed  in 
the  east  and  lies  completely  within 
HVNP.  This  unit  provides  habitat  for  5 
populations  of  100  individuals  of  P. 
hawaiiensis  and  currently  is  occupied 
by  9  to  10  individuals.  This  unit 
provides  the  easternmost  critical  habitat 
within  the  species'  historical  range. 

Hawaii  27 — Portulaca  sclerocarpa — a 

We  are  designating  one  critical  habitat 
unit  for  Portulaca  sclerocarpa,  a  short- 
lived perennial.  This  contains  the 
Keanakakoi,  Kokoolau,  and  Puhimau 
craters;  Lele  o  Kalihipaa  Pali:  and  a 
portion  of  the  lava  flow  of  1921.  The 
unit  lies  completely  within  HVNP; 
provides  habitat  for  5  populations  of 
300  individuals  of  the  P.  sclerocarpa; 
and  is  currently  occupied  by  more  than 
900  individuals.  It  contains  habitat 
features  that  are  essential  for  this 
species  including,  but  not  limited  to, 
weathered  Mauna  Kea  soils,  cinder 
cones,  or  geologically  young  lavas  in 
montane  dry  shrubland,  often  on  bare 
cinder,  near  steam  vents,  and  in  open 
Metrosideros  polymorpha  dominated 
woodlands.  This  unit  is  essential  to  the 
conservation  of  P.  sclerocarpa  because  it 
supports  an  extant  colony  of  this  species 
and  includes  habitat  that  is  important 
for  the  expansion  of  the  present 
population.  This  unit  provides  the 
southeastemmost  critical  habitat  within 
the  species'  historical  range.  This  unit  is 
geographically  separated  from  other 
critical  habitat  for  this  multi-island 
species  within  its  historical  range  in 
order  to  reduce  the  likelihood  of  all 
recovery  populations  being  destroyed  by 
one  naturally  occurring  catastrophic 
event.  We  designated  critical  habitat  for 
one  population  of  P.  sclerocarpa  on 
Lanai  (68  FR  1220,  January  9,  2003).  The 
inland  habitat  of  populations  on  the 
island  of  Hawaii  differs  from  the  coastal 
habitat  provided  for  on  Lanai.  Land  on 
the  PTA  that  was  excluded  from 
designation  in  this  rule  provides  habitat 
for  four  additional  populations  (see 
"Analysis  of  Impacts  Under  4(b)(2)"). 

Hawaii  20 — Sesbania  tomentosa — a  and 
Hawaii  23 — Sesbania  tomentosa — b 

We  are  designating  two  units  of 
critical  habitat  for  Sesbania  tomentosa, 
a  short-lived  perennial.  Both  units  are 
occupied  by  this  species.  Each  unit  is 
essential  to  the  conservation  of  S. 
tomentosa  because  it  supports  an  extant 
colony  of  this  species  and  includes 


habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  They  contain  habitat  features 
that  are  essential  for  this  species 
including,  but  not  limited  to,  dry 
Metrosideros  polymorpha  forest  with 
mixed  native  grasses,  Scaevola  taccada 
coastal  dry  shrubland  on  windswept 
slopes,  and  weathered  basaltic  slopes. 
Each  unit  is  geographically  separated 
from  other  critical  habitat  for  this  multi- 
island  species  within  its  historical  range 
in  order  to  reduce  the  likelihood  of  all 
recovery  populations  being  destroyed  by 
one  naturally  occurring  catastrophic 
event.  We  previously  designated  critical 
habitat  for  one  population  of  S. 
tomentosa  on  Nihoa,  one  population  on 
Necker  (68  FR  28054,  May  22,  2003), 
two  populations  on  Kauai  (68  FR  9116, 
February  27,  2003),  two  populations  on 
Oahu  (68  FR  35949,  June  17,  2003),  two 
populations  on  Molokai  (68  FR  12982, 
March  19,  2003),  and  two  populations 
on  Maui  (68  FR  25934,  May  14,  2003). 

Hawaii  20 — Sesbania  tomentosa — a: 
This  unit  contains  the  area  inland  of 
Waiwelawela  Point,  all  of  Halemaoli 
Point  and  it  lies  entirely  in  the  Pahala 
watershed.  The  unit  also  lies  completely 
within  HVNP;  provides  habitat  for  1 
population  of  300  individuals;  and  is 
currently  occupied  by  10  to  15 
individuals.  This  unit  provides  the 
southernmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  23 — Sesbania  tomentosa — b: 
This  unit  contains  Kipuka  Nene,  is 
entirely  in  the  Kapapala  watershed,  and 
lies  completely  within  HVNP.  The  unit 
provides  habitat  for  1  population  of  300 
individuals  of  S.  tomentosa:  and  is 
currently  occupied  by  50  to  65 
individuals.  This  unit  provides  the 
easternmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  30 — Sicyos  alba — a 

We  are  designating  one  critical  habitat 
unit  for  Sicyos  alba,  a  short-lived 
perennial.  "This  unit  contains  Puu 
Makaala  and  is  entirely  in  the  Kaahakini 
watershed.  This  unit  lies  within  HVNP, 
Puu  Makaala  Natural  Area  Reserve,  and 
Olaa-Kilauea  Partnership  lands.  The 
unit  provides  habitat  for  10  populations 
of  300  mature,  reproducing  individuals 
of  the  S.  alba  and  is  currently  occupied 
by  4  individuals.  This  unit  contains 
habitat  features  that  are  essential  for  this 
species  including,  but  not  limited  to, 
Metrosideros  polymorpha-Cibotium 
glaucum  dominated  montane  wet 
forests.  This  unit  is  essential  to  the 
conservation  of  S.  alba  because  it 
supports  an  extant  colony  of  this  island- 
endemic  species  and  includes  habitat 
that  is  important  for  the  expansion  of 


the  present  population,  which  is 
currently  considered  nonviable.  This 
unit  is  of  an  appropriate  size  so  that 
each  potential  recovery  population' 
within  the  unit  is  separated  enough  to 
avoid  their  destruction  by  one  naturally 
occiuring  catastrophic  event.  Beyond 
the  10  populations  provided  for  in  this 
unit,  no  other  critical  habitat  is 
designated  for  this  species. 

Hawaii  25 — Silene  hawaiiensis — a  and 
Hawaii  27^Silene  hawaiiensis — b 

We  are  designating  two  critical  habitat 
units  for  Silene  hawaiiensis,  a  short- 
lived perennial.  Both  imits  are  currently 
occupied  by  individuals  of  this  species. 
These  units  contain  habitat  features  that 
are  essential  for  this  species  including, 
but  not  limited  to,  montane  and 
subalpine  dry  shrubland  on  weathered 
lava,  on  variously  aged  lava  flows,  and 
cinder  substrates.  Each  unit  is  essential   • 
to  the  conservation  of  S.  hawaiiensis 
because  it  supports  an  extant  colony  of 
this  species  and  includes  habitat  that  is 
important  for  the  expansion  of  the 
present  population.  Each  unit  provides 
habitat  for  a  population  that  is 
geographically  separated  from  other 
recovery  populations  of  this  island- 
endemic  species  within  its  historical 
range  in  order  to  reduce  the  likelihood 
of  ail  recovery  populations  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  The  two  units  we  are 
designating  for  S.  hawaiiensis  in  this 
rule  provide  habitat  for  a  total  of  three 
populations,  each  with  300  mature, 
reproducing  individuals.  The  excluded 
lands  at  PTA  provide  habitat  for  seven 
additional  populations  (see  "Analysis  of 
Impacts  Under  4(b)(2)"). 

Hawaii  25 — Silene  hawaiiensis — a: 
This  unit  contains  a  portion  of  Kipuka 
Kulalio,  it  is  completely  within  the 
Kapapala  watershed,  and  it  lies 
completely  within  HVNP.  The  unit 
provides  habitat  for  1  population  of  300 
individuals  of  S.  hawaiiensis,  and  is 
currently  occupied  by  about  1,800 
individuals. 

Hawaii  27^Silene  hawaiiensis — b: 
This  unit  contains  Uwekahuna  Bluff; 
portions  of  the  lava  flows  of  1919,  1921, 
and  1961;  a  portion  of  Kilauea  Crater; 
and  all  of  Halemaumau  Crater.  The  unit 
is  entirely  in  the  Kapapala  watershed 
and  lies  completely  within  HVNP.  This 
unit  provides  habitat  for  2  populations 
of  300  individuals  of  S.  hawaiiensis  and 
is  currently  occupied  by  3,851  to  3,951 
individuals.  This  unit  provides  the 
southeastemmost  critical  habitat  within 
the  species'  historical  range. 
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Hawaii  10 — Solanum  incompletum — a 
and  Hawaii  11 — Solanum 
incompletum — ^b 

We  are  designating  two  critical  habitat 
units  for  Solanum  incompletum,  a 
short-lived  perennial.  Both  units 
currently  are  unoccupied  by  this 
species.  Each  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 
establishment  of  additional  populations 
in  order  to  reach  recovery  goals.  These 
units  contain  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to,  dry  to  mesic  forest, 
diverse  mesic  forest,  and  subalpine 
forest.  Each  unit  is  geographically 
separated  from  other  critical  habitat  for 
this  multi-island  species  within  its 
historical  range  in  order  to  reduce  the 
liJcelihood  of  all  recovery  populations 
being  destroyed  by  one  naturally 
occurring  catastrophic  event.  The  two 
units  we  are  designating  for  S. 
incompletum  in  this  rule  provide 
habitat  for  a  total  of  foiu-  populations, 
each  with  300  mature,  reproducing 
individuals.  Lands  at  the  PTA  that  we 
are  excluding  from  designation  in  this 
rule  provide  habitat  for  five  additional 
populations  (see  "Analysis  of  Impacts 
Under4(b)(2)").  In  addition,  habitat  for 
one  population  of  S.  incompletum  is  in 
the  area  we  excluded  from  critical 
habitat  designations  on  Lanai  (68  FR 
1220,  January  9,  2003). 

Hawaii  10 — Solanum  incompletum — 
a:  This  unit  contains  no  named  natural 
features,  it  is  entirely  in  the  Kiholo 
watershed,  and  is  completely  within  the 
Puuwaawaaa  Wildlife  Sanctuary; 
provides  habitat  for  3  populations  of 
300  individuals  of  S.  incompletum;  and 
is  currently  unoccupied. 

Hawaii  11 — Solanum  incompletum — 
b:  This  unit  contains  no  named  natural 
features,  it  is  entirely  in  the  Waiaha 
watershed,  and  is  completely  within  the 
Honuaulu  Forest  Reserve;  provides 
habitat  for  1  population  of  300 
individuals  of  S.  incompletum;  and  is 
currently  unoccupied.  This  unit 
provides  the  southernmost  critical 
habitat  within  the  species'  historical 
range. 

Hawaii  4 — Vigna  o-wahuensis — a 
through  Hawaii  4 — Vigna  a- 
wahuensis — c 

We  are  designating  three  critical 
habitat  units  for  Vigna  o-wahuensis.  a 
shfflrt-lived  perennial.  None  of  the  units 
is  currently  occupied.  Eacli  unit 
provides  habitat  for  1  population  of  300 
matine,  reproducing  individuals  of  V.  o- 
wahuensis.  Each  unit  is  essential  to  the 
conservation  of  the  species  because  it 
supports  habitat  that  is  necessary  for  the 


estabhshment  of  additional  populations 
in  order  to  reach  recovery  goals.  These 
units  contain  habitat  features  that  are 
essential  for  this  species  including,  but 
not  limited  to,  Dodonaea  viscosa 
lowland  dry  shrubland.  Each  unit  is 
geographically  separated  from  other " 
critical  habitat  for  this  multi-island 
species  in  order  to  reduce  the  likelihood 
of  all  recovery  populations  being 
destroyed  by  one  naturally  occurring 
catastrophic  event.  We  previously 
designated  critical  habitat  for  three 
populations  of  l^.  o-wahuensis  on  Oahu 
(68  FR  35949.  June  17.  2003).  and  for 
one  population  on  Maid  (68  FR  25934, 
May  14,  2003).  The  four  units  for  V.  o- 
wahuensis  Uiat  we  are  designating  in 
this  rule  provide  habitat  for  a  total  of 
four  populations. 

Hawaii  4 — Vigna  o-wahuensis — a: 
This  unit  contains  most  of  Puu  Pa 
cinder  cone  and  lies  in  the  Pohakuloa 
watershed  in  the  southwest  and  in  the 
Waikoloa/Waiulaula  watershed  in  the 
northeast. 

Hawaii  4 — Vigna  o-wahuensis — b: 
This  unit  contains  most  of  the 
Holoholoku  cinder  cone  and  lies 
completely  within  the  Pohakuloa 
watershed.  This  unit  provides  the 
easternmost  critical  habitat  within  the 
species'  historical  range. 

Hawaii  4 — Vigna  o-wahuensis— c: 
This  unit  contains  the  upper  portions  of 
an  unnamed  cinder  cone  in  the 
Pohakuloa  watershed.  This  unit 
provides  the  southernmost  critical 
habitat  within  the  species'  historical 
range. 

Hawaii  10—Zanthoxylum  dipetalum 
ssp.  tomentosum — a 

We  are  designating  one  critical  habitat 
unit  for  Zanthoxylum  dipetalum  ssp. 
tomentosum,  a  long-lived  perennial. 
The  unit  contains  Puu  Ike,  Puu  Paha, 
and  Puuwaawaa  and  is  in  the  Kiholo 
watershed.  This  unit  provides  habitat 
for  7  populations  of  100  mature, 
reproducing  individuals  of  the  Z. 
dipetalum  ssp.  tomentosum  and  is 
currently  occupied  by  8  to  10 
individuals.  It  contains  habitat  features 
that  are  essential  for  this  species 
including,  but  not" limited  to, 
Metrosideros  polymorpha  dominated 
montane  mesic  forest,  often  on  aa  lava. 
This  unit  is  essential  to  the  conservation 
of  Z.  dipetalum  ssp.  tomentosum 
because  it  supports  an  extant  colony  of 
this  island-endemic  species  and 
includes  habitat  that  is  important  for  the 
expansion  of  the  present  population, 
which  is  currently  considered 
nonviable.  Although  we  do  not  believe 
enough  habitat  currently  exists  to  reach 
the  recovery  goal  of  8  to  10  populations 
for  this  island-endemic  species,  this 


unit  is  of  an  appropriate  size  so  that 
each  of  the  seven  potential  recovery 
populations  within  the  unit  is 
geographically  separated  enough  to. 
avoid  their  destruction  by  one  naturally 
occurring  catastrophic  event.  No  other 
critical  habitat  for  this  species  is 
designated  on  the  island  of  Hawaii. 

Efifects  of  Critical  Habitat  Designation 

Section  7    Consultation 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  or  carry  out  are  not  likely  to 
destroy  or  adversely  modify  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  action  agency  must 
enter  into  consultation  with  us.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  (action  agency)  to  confer  with 
us  on  any  action  that  is  likely  to 
jeopardize  the  continued  existence  of  a 
species  proposed  for  listing  or  result  in 
the  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Destruction 
or  adverse  modification  of  critical 
habitat  occurs  when  a  Federal  action 
directly  or  indirectly  alters  critical 
habitat  to  the  extent  that  it  appreciably 
diminishes  the  value  of  critical  habitat 
for  the  conservation  of  the  species. 
Individuals,  organizations.  States,  local 
governments,  and  other  non-Federal 
entities  are  directly  affected  by  the 
designation  of  critical  habitat  only  if 
their  actions  occur  on  Federal  lands; 
require  a  Federal  permit,  license,  or 
other  authorization;  or  involve  Federal 
funding. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
,  habitat  is  subsequenUy  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement,  or  control 
has  been  retained  or  is  authorized  by. 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conferencing  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be  - 
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Lmplemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid 
destruction  or  adverse  modification  of 
critical  habitat.  Reasonable  and  prudent 
alternatives  can  vary  from  slight  project 
modiHcations  to  extensive  redesign  or 
relocation  of  the  project. 

Activities  on  Federal  lands  that  may 
affect  critical  habitat  of  one  or  more  of 
the  41  plant  species  from  the  island  of 
Hawaii  will  require  section  7 
consultation.  Activities  on  private  or 
State  lands  requiring  a  permit  from  a 
Federal  agency,  such  as  a  permit  from 
the  U.S.  Army  Corps  of  Engineers 
(Corps)  under  section  404  of  the  Clean 
Water  Act  (33  U.S.C.  1344  et  seq.),  the 
Department  of  Housing  and  Urban 
Development,  or  a  section  10(a)(1)(B) 
permit  from  us;  or  some  other  Federal 
action,  including  funding  (e.g.,  from  the 
Federal  Highway  Administration, 
Federal  Aviation  Administration  (FAA), 
Federal  Emergency  Management  Agency 
(FEMA),  Environmental  Protection 
Agency  (EPA),  or  Department  of 
Energy);  regulation  of  airport 
improvement  activities  by  the  FAA;  and 
construction  of  communication  sites 
licensed  by  the  Federal 
Communications  Commission  (FCC) 
may  also  be  subject  to  the  section  7 
consultation  process.  Federal  actions 
not  affecting  critical  habitat  and  actions 
on  non-Federal  lands  that  are  not 
federally  funded,  authorized,  or 
permitted  would  not  require  section  7 
consultation  as  a  result  of  this  rule 
designating  critical  habitat. 

Section  4(b)(8)  of  the  Act  requires  us 
to  briefly  describe  and  evaluate  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  the  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  directly  or  indirectly 
destroy  or  adversely  modify  critical ' 
habitat  include,  but  are  not  limited  to: 

(1)  Activities  that  appreciably  degrade 
or  destroy  the  primary  constituent 
elements  including,  but  not  limited  to: 
Overgrazing;  maintenance  of  fera! 
ungulates;  clearing  or  cutting  of  native 
live  trees  and  shrubs,  whether  by 
burning  or  mechanical,  chemical,  or 
other  means  (e.g.,  woodcutting, 
bulldozing,  construction,  road  building, 
mining,  herbicide  application); 


introducing  or  enabling  the  spread  of 
nonnative  species;  and  taking  actions    ^ 
that  pose  a  risk  of  fire; 

(2)  Activities  that  alter  watershed 
characteristics  in  ways  that  would 
appreciably  reduce  groundwater 
recharge  or  alter  natural,  dynamic 
wetland  or  other  vegetative 
communities.  Such  activities  may 
include  water  diversion  or 
impoundment,  excess  groundwater 
pumping,  manipulation  of  vegetation 
such  as  timber  harvesting,  residential 
and  commercial  development,  and  • 
grazing  of  livestock  that  degrades 
watershed  values; 

(3)  Rural  residential  construction  that 
includes  concrete  pads  for  foundations 
and  the  installation  of  septic  systems  in 
wetlands  where  a  permit  under  section 
404  of  the  Clean  Water  Act  would  be 
required  by  the  Corps; 

(4)  Recreational  activities  that 
appreciably  degrade  vegetation; 

(5)  Mining  of  sand  or  other  minerals; 

(6)  Introducing  or  encouraging  the 
spread  of  nonnative  plant  species  into 
critical  habitat  units;  and 

(7)  Importation  of  nonnative  species 
for  research,  agriculture,  and 
aquaculture,  and  the  release  of 
biological  control  agents  that  woidd 
have  unanticipated  effects  on  the  listed 
species  and  the  primary  constituent 
elements  of  their  habitats. 

If  you  have  questions  regarding 
whether  specific  activities  will  likely 
constitute  adverse  modification  of 
critical  habitat,  contact  the  Field 
Supervisor.  Pacific  Islands  Ecological 
Services  Field  Office  (see  ADDRESSES 
section).  Requests  for  copies  of  the 
regulations  on  listed  plants  and  animals, 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service,  Branch  of 
Endangered  Species/Permits,  911  N.E. 
11th  Ave.,  Portland,  OR  97232-4181 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Analysis  of  Managed  Lands  Under 
Section  3(5)(A) 

The  need  for  "special  management 
considerations  or  protections"  of  the 
essential  habitat  features  (primary 
constituent  elements)  included  in  a 
designation  is  required  by  the  definition 
of  critical  habitat  in  section  3(5)(A)  of 
the  Act.  If  the  primary  constituent 
elements  are  being  adequately  managed, 
then  they  do  not  need  "special 
management  considerations  or 
protections."  Adequate  management  or 
protection  is  provided  by  a  legally 
operative  plan  that  addresses  the 
maintenance  and  improvement  of  the 
essential  elements  and  provides  for  the 
long-term  conservation  of  the  species. 


We  consider  a  plan  adequate  when  it: 
(1)  Provides  a  conservation  benefit  to 
the  species  (i.e.,  the  plan  must  maintain 
or  provide  for  an  increase  in  the  species' 
population  or  the  enhancement  or 
restoration  of  its  habitat  within  the  area 
covered  by  the  plan);  (2)  provides 
assurances  that  the  management  plan 
will  be  implemented  (i.e.,  those 
responsible  for  implementing  the  plan 
are  capable  of  accomplishing  the 
objectives,  have  an  implementation 
schedule,  and  have  adequate  funding  for 
the  management  plan);  and,  (3)  provides 
assurances  that  the  conservation  plan 
will  be  effective  [i.e.,  it  identifies 
biological  goals,  has  provisions  for 
reporting  progress,  and  lasts  for  a 
duration  sufficient  to  implement  the 
plan  and  achieve  the  plan's  goals  and 
objectives).  If  an  area  is  covered  by  a 
plan  that  meets  these  criteria,  it  does  not 
constitute  critical  habitat  as  defined  by 
the  Act  because  the  primary  constituent 
elements  found  there  are  not  in  need  of 
special  management  or  protection. 

CurrenUy  occupied  and  historically 
known  sites  containing  one  or  more  of 
the  primary  constituent  elements 
considered  essential  to  the  conservation 
of  these  47  plant  species  were  examined 
to  determine  the  adequacy  of  special 
management  considerations  or 
protection  and,  consequently,  whether 
such  areas  meet  the  definition  of  critical 
habitat  under  section  3(5)(A).  We 
reviewed  all  available  management 
information  on  these  plants  at  these 
sites,  including  published  reports  and 
surveys,  annual  performance  and 
progress  reports,  management  plans, 
grants,  memoranda  of  understanding 
and  cooperative  agreements,  DOFAW 
planning  documents,  internal  letters 
and  memos,  biological  assessments  and 
environmental  impact  statements,  and 
section  7  consultations.  We  reviewed  all 
biological  information  received  during 
the  public  comment  periods,  public 
meeting,  and  public  hearing.  When  . 
clarification  was  required  on  the 
information  provided  to  us,  we  followed 
up  by  telephone.  We  also  met  with  staff 
from  the  Hawaii  District  DOFAW  office 
to  discuss  memagement  activities  they 
are  conducting  on  the  island  of  Hawaii. 

In  determining  whether  a 
management  plan  or  agreement  provides 
adequate  management  or  protection*  we 
first  consider  whether  that  plan 
provides  a  conservation  benefit  to  the 
species.  We  considered  the  following 
threats  and  associated  recommended 
management  actions: 

(1)  The  factors  that  led  to  the  listing 
of  the  species,  as  described  in  the  final 
rules  for  listing  each  of  the  species. 
Effects  of  clearing  and  burning  for 
agricultural  purposes  and  of  invasive 
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nonnative  plant  and  animal  species 
have  contributed  to  the  decline  of  nearly 
all  endangered  and  threatened  plants  in 
Hawaii  (Cuddihy  and  Stone  1990; 
Howarth  1985;  Loope  1998;  Scott  et  al. 
1986;  Service  1994,  1995a.  1995b, 
1996a,  1996b,  1996c,  1996d,  1997. 
1998a.  1998b,  1999;  Smith  1985;  Stone 
1985;  Vitousek  1992;  Wagner  et  al 
1985). 

Current  threats  to  these  species 
include  nonnative  grass-  and  shrub- 
carried  wildfire;  browsing,  digging, 
rooting,  and  trampling  fi-om  feral 
ungulates  (including  goats,  cattle,  and 
pigs);  direct  and  indirect  effects  of 
nonnative  plant  invasions,  including 
alteration  of  habitat  structure  and 
microclimate;  and  disruption  of 
pollination  and  gene-flow  processes  by 
adverse  effects  of  mosquito-borne  avian 
disease  on  forest  bird  pollinators,  direct 
competition  between  native  and 
normative  insect  pollinators  for  food, 
and  predation  of  native  insect 
pollinators  by  normative  hymenopteran 
insects  (ants).  In  addition,  physiological 
processes  such  as  reproduction  and 
establishment,  continue  to  be  negatively 
affected  by  fruit-  and  flower-eating  pests 
such  as  nonnative  arthropods,  moUusks, 
and  rats,  and  photosjmthesis  and  water 
transport  are  affected  by  nonnative 
insects,  pathogens,  and  diseases.  Many 
of  these  factors  interact  with  one 
another,  thereby  compoimding  effects. 
Such  interactions  include  normative 
plant  invasions  altering  wildfire 
regimes;  feral  ungulates  carrying  weeds 
and  distm-bing  vegetation  and  soils, 
thereby  facilitating  dispersal  and 
establishment  of  normative  plants;  and 
numerous  nonnative  insect  species 
feeding  on  native  plants,  thereby 
increasing  their  vulnerability  and 
exposure  to  pathogens  and  disease 
(Bruegmann  et  al.  2001;  Cuddihy  and 
Stone  1990;  D'Antonio  and  Vitousek 
1992;  Howarth  1985;  Mack  1992;  Scott 
etal.  1986;  Service  1994,  1995a,  1995b, 
1996a,  1996b,  1996c,  1996d,  1997, 
1998a.  1998b,  1999;  Smith  1985; 
Tunison  et  al.  1992); 

(2)  The  recommendations  fi-om  the 
HPPRCC  in  its  1998  report  to  us 
("Habitat  Essential  to  the  Recovery  of 
Hawaiian  Plants").  As  summarized  in 
this  report,  recovery  goals  for 
endangered  Hawaiian  plant  species 
cannot  be  achieved  without  the  effective 
control  of  normative  species  threats, 
wildfire,  and  land  use  changes;  and 

(3)  The  management  actions  needed 
for  assurance  of  survival  and  ultimate 
recovery  of  these  plants.  These  actions 
are  described  in  our  recovery  plans  for 
these  47  species  (Service  1994.  1995a, 
1996a.  1996b.  1996c.  1997a,  1998a. 
1998b.  1998c.  1999),  in  the  1998 


HPPRCC  report  to  us,  and  in  various 
other  documents  and  publications 
relating  to  plant  conservation  in  Hawaii 
(Cuddihy  and  Stone  1990;  Mueller- 
Dombois  1985;  Smith  1985;  Stone  1985; 
Stone  ef  a/.  1992). 

In  general,  taking  all  of  the  above 
recommended  management  actions  into 
accoimt,  the  following  management 
actions  are  important  in  providing  a 
conservation  benefit  to  the  species:  feral 
ungulate  control;  wildfire  management; 
nonnative  plant  control;  rodent  control; 
invertebrate  pest  control;  maintenance 
of  genetic  material  of  the  endangered 
and  threatened  plant  species; 
propagation,  reintroduction,  and 
augmentation  of  existing  populations 
into  areas  essential  for  the  recovery  of 
the  species;  ongoing  management  of  the 
wild,  outplanted.  and  augmented 
populations;  maintenance  of  natural 
pollinators  and  pollinating  systems, 
when  known;  habitat  management  and 
restoration  in  areas  essential  for  the 
recovery  of  the  species;  monitoring  of 
the  wild,  outplanted,  and  augmented 
populations;  rare  plant  siureys;  and 
control  of  human  activities/access 
(Service  1994,  1995a,  1995b.  1996a, 
1996b.  1996c,  1996d.  1997. 1998a, 
1998b.  1999).  On  a  case-by-case  basis, 
these  actions  may  rise  to  different  levels 
of  importance  for  a  particular  species  or 
area,  depending  on  the  biological  and 
physical  requirements  of  the  species 
and  the  location(s)  of  the  individual 
plants. 

As  shown  in  Table  2.  the  47  species 
of  plants  are  found  on  Federal,  State, 
and  private  lands  on  the  island  of 
Hawaii.  Information  received  in 
response  to  our  public  notices;  meetings 
with  Hawaii  District  DOFAW  staff;  the 
May  28,  2002,  proposal;  public 
comment  periods;  and  the  October  29 
and  30,  2002,  public  hearings;  as  well  as 
information  in  our  files,  indicated  that 
there  is  limited  ongoing  conservation 
management  action  for  these  plants, 
except  as  noted  below.  Without 
management  plans  and  assurances  that 
the  plans  will  be  implemented,  we  are 
unable  to  find  that  the  lands  in  question 
do  not  require  special  management  or 
protection. 

Lands  Under  U.S.  Army  Jurisdiction 

The  Army  has  one  installation  under 
its  jurisdiction  on  the  island  of  Hawai: 
Pohakuloa  Training  Area  (PTA).  All  of 
the  PTA  lands  are  administered  by  the 
Army  Garrison,  Hawaii,  for  various 
types  of  routine  military  training.  The 
following  discussion  analyzes  current 
management  plans  for  lands  under  U.S. 
Army  jurisdiction  on  the  island  of 
Hawaii  and  assesses  whether  they  meet 


the  Service's  requirements  for  adequate 
management  or  protection. 

(1)  Plan  Provides  Conservation  Benefit 
to  the  Species 

The  Sikes  Act  Improvements  Act  of 
1997  (Sikes  Act)  requires  each  military 
installation  that  includes  land  and  water 
suitable  for  the  conservation  and 
management  of  natural  resoim:es 
starting  November  17,  2001  to  complete 
an  Integrated  Natural  Resources 
Management  Plan  (INRMP),  An  INRMP 
integrates  implementation  of  the 
military  mission  of  the  installation  with 
stewardship  of  the  natiual  resources 
found  there.  Each  INRMP  includes  an 
assessment  of  the  ecological  needs  on 
the  installation,  including  needs  to 
provide  for  the  conservation  of  listed 
species;  a  statement  of  goals  and 
priorities;  a  detailed  description  of 
management  actions  to  be  implemented 
to  provide  for  these  ecological  needs; 
and  a  monitoring  and  adaptive 
management  plan.  Bases  that  have 
completed  and  approved  INRMPs  that 
adequately  address  the  needs  of  the 
species  may  not  meet  the  definition  of 
critical  habitat  discussed  above,  because 
they  may  not  require  special 
management  or  protection.  We  would 
not  include  these  areas  in  critical 
habitat  designations  if  they  meet  the 
following  three  criteria:  (1)  A  current 
DMRMP  must  be  complete  and  provide  a 
conservation  benefit  to  the  species,  (2) 
there  must  be  assurances  that  the 
conservation  management  strategies  will 
be  implemented,  and  (3)  there  must  be 
assurances  that  the  conservation 
management  strategies  will  be  effective, 
by  providing  for  periodic  monitoring 
and  revisions  as  necessary.  If  all  of  these 
criteria  are  met.  then  the  lands  covered 
under  the  plan  would  not  meet  the 
definition  of  critical  habitat  because 
special  management  is  not  needed. 

Critical  habitat  was  proposed  at  PTA 
for  10  of  the  47  species  addressed  in  this 
rule  {Asplenium  fragile  var.  insulare, 
Hedyotis  coriacea,  Neraudia  ovata, 
Portulaca  sclerocarpa,  Silene 
hawaiiensis.  Silene  lanceolata,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  and 
Zanthoxylum  hawaiiense).  Critical 
habitat  was  proposed  for  two  additional 
species  [Isodendrion  hosakae  and  Vigna 
o-wahuensis)  on  lands  the  Army  is  in 
the  process  of  acquiring.  The  Army  has 
completed  an  INRMP  (Army  2001)  and 
an  Ecosystem  Management  Plan  (Army 
1998)  for  PTA.  These  plans  encompass 
management  actions  that  will  benefit 
the  10  listed  plant  species  for  which 
critical  habitat  has  been  proposed  Ian 
current  Army  lands  and  they  have 
written  a  letter  committing  to  amend 
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their  HsfRMP  to  cover  the  3  species  on 
lands  the  Army  is  in  the  process  of 
acquiring  as  part  of  the  Transformation 
of  the  2nd  Brigade  25th  Infantry 
Division  (Transformation).  They  have  a 
completed  Wildland  Fire  Management 
Plan  (WFMP)  for  MMR  (Army  2000). 
The  goal  of  the  WFN4P  is  to  reduce  the 
threat  of  wildfire  which  adversely 
affects  threatened  and  endangered 
species  on  PTA.  The  Army  also 
provides  summary  reports  regarding  the 
natural  resources  management  projects 
performed  under  the  Ecosystems 
Management  Program  for  PTA  (Evans 
1998:  Evans  1999;  Schnell  1998;  Schnell 
1999;  Sherrv  1999;  RCUH  1997;  RCIM 
1998;  USAG-Hl  2000).  These  reports 
provide  information  on  management 
actions  which  have  been  implemented. 
The  INRMP  describes  specific  actions 
for  PTA,  including  anticipated 
implementation  schedules.  It  includes 
many  ongoing  and  proposed  actions 
designed  to  address  the  variety  of 
threats  faced  by  these  plant  species  at 
appropriate  scales:  species-specific, 
small  areas,  and  installationwide.  The 
list  of  ongoing  and  proposed  actions 
detailed  in  the  INRMP  focuses 
management  activities  into  the  areas  of 
wildfire  management,  nonmilitary 
human  land  use,  feral  ungulate  control, 
invasive  plant  control,  and  other 
nonnative  species  control.  As  an 
example,  some  of  the  management 
actions  that  address  feral  ungulate 
contrql  include:  (1)  The  establishment 
and  evaluation  of  permanent  ungulate 
monitoring  programs;  (2)  maintaining 
ungulate  exclosure  fencing;  (3)  using 
small-scale  fencing  to  protect 
individuals  and  groupings  of  critically 
endangered  plants;  (4)  removal  of 
ungulates  from  fenced  areas;  (5) 
continuing  semiannual  aerial  censuses 
of  ungulates  with  support  from  the 
National  Park  Service;  and  (6)  using 
hunter-generated  ungulate  harvest  data 
to  monitor  ungulate  population  trends. 
In  addition,  management  actions  for 
control  of  nonnative  plant  species 
include:  (1)  development  of  a  Targeted 
Alien  Plant  Taxa  list  used  to  prioritize 
control  efforts;  (2)  control  of  Pennisetum 
setaceum  near  rare  plant  locations;  (3) 
control  of  Salsola  kali  (Russian  thistle) 
when  infestations;  (4)  continuing  to 
control  of  Solanum  pseudocapsicum 
(Jerusalem  cherry)uand  (5)  updating  the 
Target  Alien  Plant  Taxa  list  as  species 
and  priorities  change.  The  INRMP  also 
includes  propagating  and  outplanting 
threatened  and  endangered  plant 
species  back  into  areas  that  are  managed 
for  ungulates,  weeds,  and  fire  (Army 
2001).  Other  important  activities  in  the 
INRMP  include:  (1)  Conducting  field 


surveys  to  identify  new  populations  of 
threatened  and  endangered  plant 
species  in  previously  unsurveyed  areas 
and  areas  of  suitable  habitat;  (2) 
maintaining  a  GIS  database  updated 
with  results  of  field  surveys;  (3) 
determining  effects  of  military  actions 
on  threatened  and  endangered  plants 
species  through  monitoring  known 
populations  of  threatened  and 
endangered  plant  species;  (4)  evaluating 
and  determining  plant  propagation 
needs  and  storage  facilities;  and  (5) 
identifying  research  needs  regarding 
pollination  biology  and  establishment  of 
a  GIS  database  to  store  data  to  be  used 
to  monitor  threatened  and  endangered 
plant  species  (Army  2001). 

In  1998  PTA  constructed  a 
greenhouse  with  automatic  climate 
controls  affected  by  temperature  and 
wind  speed.  Adjacent  to  the  greenhouse 
is  a  plant  holding  compound  used  to 
provide  an  opportunity  for  plants 
scheduled  for  outplanting  to  adapt  to 
conditions  more  similar  to  those  they 
will  encoimter  when  they  are  moved  to 
completely  natural  environments.  All  12 
of  the  listed  species  are  being 
propagated  at  the  facility.  More  common 
native  species  are  propagated  for 
revegetation  projects.  In  addition  to  the 
propagation  efforts,  seeds  are  collected 
for  storage  at  the  National  Seed  Storage 
Laboratory  at  Colorado  State  University. 
These  seeds  will  be  critical  to 
restoration  of  listed  species  in  the  event 
none  remain  in  the  wild.  PTA  staff 
periodically  conduct  germination  tests 
on  some  of  these  seeds. 

Currently  there  are  several  fenced 
areas  on  PTA  that  are  managed  for 
threatened  and  endangered  plants. 
These  include  755  ha  (1,864  ac)  of 
Kipuka  Kalawamauna;  2,026  ha  (5,004 
ac)  of  Kipuka  Alala;  202  ha  (50  ac)  of 
Puu  Kapele;  and  14  ha  (33  ac)  of  Silene 
hawaiiensis  habitat.  Temporary 
emergency  exclosures  have  been  placed 
around  individuals  of  Hedyotis 
coriacea,  Neraudia  ovata,  Portulaca 
sclerocarpa,  Schiedea  hawaiiensis, 
Silene  lanceolata,  Solanum 
incowpletum,  Tetramolopium 
arenarium  and  Zanthoxylum 
hawaiiense. 

The  comprehensive  list  of  ongoing 
and  proposed  management  activities 
detailed  in  the  INRMP  addresses  each  of 
the  management  actions  detailed  above 
that  the  Service  considers  important  in 
providing  a  conservation  benefit  to  the 
species;  therefore,  the  plan  provides  a 
conservation  benefit  to  the  species. 

(2)  Provides  Assurance  the  Plan  Will  Be 
Implemented 

In  terms  of  providing  assurances  that 
the  management  plan  will  be 


implemented,  the  INRMP  provides 
implementation  schedules  and 
identifies  funding  needs  for  each 
installation  through  the  year  2006,  when 
the  5-year  update  is  due.  Examples  of 
those  programs  identified  for  funding 
include  the  Ecosystem  Management 
Actions,  Saddle  Road  Realignment 
Support,  Biodiversity  and  Ecosystem 
Integrity,  Pest  Management,  and 
Conservation  Education  and  Outreach. 
The  Army  has  committed  to  increased 
funding  for  their  wildland  fire  program 
to  ensure  proactive  fire  management 
that  will  benefit  threatened  and 
endangered  plant  species  through 
increased  protection  of  habitat  on  their 
lends.  They  have  also  committed  to 
continued  funding  of  actions  that 
benefit  habitat  restoration,  species 
stabilization,  and  threat  abatement 
(Anderson,  in  lift.  2003).  Apart  from 
these  specific  efforts,  however,  the 
Army  has  a  statutory  obligation  to 
manage  its  lands  in  accordance  with  its 
INRMP,  and  we  have  no  reason  to 
believe  that  this  will  not  happen. 

(3)  Plan  Provides  Assurances  That  the 
Conservation  Plan  Will  Be  Effective 

The  plan  does  provide  assurances  that 
the  conservation  effort  will  be  effective. 
The  Army  will  fund  and  engage  in 
activities  that  have  been  demonstrated 
to  benefit  threatened  and  endangered 
species  {e.g.,  ungulate  and  invasive 
weed  control).  In  addition  to  the 
extensive  monitoring  provisions 
contained  in  the  INRMP  and  provided 
by  the  reporting  procediu-es,  the  Army 
has  agreed  to  amend  its  existing  INRMP 
to  include  additional  management 
actions  for  listed  plants  and  their  habitat 
at  PTA.  Based  upon  this  information, 
activities  will  be  revised  to  provide  for 
the  optimum  conservation  benefit  to  the 
listed  plant  species  and  their  habitat 
(Col.  David  L.  Anderson,  Army,  in  litt. 
2003).  Thus,  the  Army  will  monitor  the 
effectiveness  of  its  management  actions 
and  modify  them,  as  necessary,  to 
ensure  their  effectiveness. 

Thus,  the  Service  has  determined  that 
lands  on  the  island  of  Hawaii  which  fall 
under  U.S.  Army  jurisdiction  do  not 
meet  the  definition  of  critical  habitat  in 
the  Act.  According  to  the  Service's 
published  recovery  plans,  the  major 
extinction  threats  to  island  of  Hawaii 
plants  involve  the  persistent  and 
expanding  presence  of  alien  species  and 
their  associated  impacts.  In  general,  for 
most  of  these  species  there  is  less 
relative  concern  associated  with  Federal  - 
activities  or  proposed  development. 
Recovery  of  these  listed  species  will 
require  active  management  such  as 
plant  propagation  and  reintroduction, 
management  of  fire  risk,  alien  species 
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removal,  and  ungulate  and  rat 
management.  Failure  to  implement 
these  management  measures,  all  of 
which  require  active  intervention  and 
participation,  virtually  assures  the 
extinction  of  these  species.  The  Army  is 
carrying  out  many  of  these  actions  on 
their  lands,  in  some  cases  to  a  degree 
that  surpasses  that  of  other  Federal, 
State,  and  private  landowners  in 
Hawaii.  We  are,  therefore,  not 
designating  critical  habitat  on  these 
lands.  Should  the  status  of  these 
commitments  change,  the  Service  will 
reconsider  whether  these  lands  meet  the 
definition  of  critical  habitat.  If  the 
definition  is  met,  we  have  the  authority 
to  propose  to  amend  critical  habitat  to 
include  identified  areas  at  that  time  (16 
U.S.C.  1533(a)(3)(B);  50  CFR  424.14(g)). 
Although  these  areas  are  removed  from 
the  final  critical  habitat  designation,  the 
number  of  populations  for  which  habitat 
on  PTA  provides  is  applied  toward  the 
overall  conservation  goal  of  8  tolO 
populations  for  each  species  because 
these  lands  will  be  managed  under  the 
INRMP  consistent  with  recovery  goals. 

Analysis  of  Impacts  Under  Section 
4(1X2) 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclude  areas 
from  critical  habitat  Upon  a 
determination  that  the  benefits  of  such 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  cannot  exclude  such  areas  from 
critical  habitat  when  such  exclusion 
will  result  in  the  extinction  of  the 
species  concerned. 

Economic  Impacts 

Fallowing  the  publication  of  the 
propxjsed  critical  habitat  designation  on 
May  28,  2002,  a  draft  economic  analysis 
was  prepared  to  estimate  the  potential 
direct  and  indirect  economic  impacts 
associated  with  the  designation,  in 
accordance  with  the  recent  decision  in 
N.M.  Cattlegrowers  Ass'n  v.  U.S.  Fish 
and  Wildlife  Serv.,  248  F.3d  1277  (10th 
Cir.  2001).  The  draft  analysis  was  made 
available  for  review  on  December  18, 
2002  (67  FR  77464).  We  accepted 
comments  on  the  draft  analysis  until  the 
comment  period  closed  on  January  17 
2003. 

Our  draft  economic  analysis  evaluated 
the  potential  direct  and  indirect 
economic  impacts  associated  with  the 
proposed  critical  habitat  designation  for 
the  41  plant  species  from  the  island  of 
Hawaii  over  the  next  10  years.  Direct 


impacts  are  those  related  to 
consultations  under  section  7  of  the  Act. 
They  include  the  cost  of  completing  the 
section  7  consultation  process  and 
potential  project  modifications  resulting 
from  the  consultation.  Indirect  impacts 
are  secondary  costs  and  benefits  not 
directly  related  to  operation  of  the  Act. 
Examples  of  indirect  impacts  include 
potential  effects  to  property  values, 
redistricting  of  land  from  agricultural  or 
urban  to  conservation,  and  social 
welfare  benefits  of  ecologiced 
improvements. 

The  categories  of  potential  direct  and 
indfrect  costs  considered  in  the  analysis 
included  the  costs  associated  with:  (1) 
Conducting  section  7  considtations, 
including  incremental  consultations  and 
technical  assistance;  (2)  modifications  to 
projects,  activities,  or  land  uses 
resulting  from  the  section  7 
consultations;  (3)  uncertainty  and 
public  perceptions  resulting  from  the 
designation  of  critical  habitat  including 
potential  effects  on  property  values  and 
potential  indirect  costs  resulting  from 
the  loss  of  himting  opportunities  and 
the  interaction  of  State  and  local  laws; 
and  (4)  potential  offsetting  beneficial 
costs  associated  with  critical  habitat, 
including  educational  benefits.  The 
most  likely  economic  effects  of  critical 
habitat  designation  are  on  activities 
funded,  authorized,  or  carried  out  by  a 
Federal  agency  (i.e.,  direct  costs). 

Following  the  close  of  the  comment 
period  on  the  draft  economic  analysis, 
an  addendum  was  completed  that 
incorporated  public  comments  on  the 
draft  analysis  and  made  other  changes 
as  necessary.  These  changes  were 
primarily  the  result  of  modifications 
made  to  the  proposed  critical  habitat 
designation  based  on  biological 
information  received  during  the 
comment  periods. 

The  draft  economic  analysis  and 
addendum  addressed  the  impact  of  the 
proposed  critical  habitat  designation 
that  may  be  attributable  coextensively  to 
the  listing  of  the  species.  Because  of  the 
uncertainty  about  the  benefits  and 
economic  costs  resulting  solely  from 
critical  habitat  designations,  the  Service 
believes  that  it  is  reasonable  to  estimate 
the  economic  impacts  of  a  designation 
utilizing  this  single  baseline.  It  is 
important  to  note  that  the  inclusion  of 
impacts  attributable  coextensively  to  the 
listing  does  not  convert  the  economic 
analysis  into  a  tool  to  be  used  in 
deciding  whether  or  not  a  species 
should  be  added  to  the  Federal  list  of 
threatened  and  endangered  species. 

Together,  the  draft  economic  analysis 
and  the  addendum  constitute  our  final 
economic  analysis.  The  final  economic 
analysis  estimates  that,  over  the  next  10 


years,  the  designation  (co-extensive 
with  the  listing)  may  result  in  potential 
direct  economic  effects  from 
implementation  of  section  7  ranging 
from  approximately  $46.6  million  to 
$62.7  million  in  quantifiable  costs.  This 
decrease  of  approximately  $6.6  million 
to  $9.1  million  from  the  draft  economic 
analysis's  estimated  potential  direct 
economic  effects  from  implementation 
of  section  7  results  primarily  from  the 
exclusion  of  proposed  units  Hawaii  C, 
D5.  Ml,  M2,  M3.  M4.  Nl,  N2,  P,  V,  and 
SB  from  final  designation  and  the 
significant  reduction  in  size  of  the 
remaining  proposed  units  because  they 
lacked  the  primary  constituent  elements 
or  were  not  essential  to  the  conservation 
of  the  species.  Overall,  the  largest 
portion  of  this  estimate  includes 
impacts  on  Army  land  that  was 
proposed  as  critical  habitat  but  has  been 
removed  from  the  final  designation. 
Therefore,  the  direct  cost  of  designating 
critical  habitat  for  these  41  plant  species 
will  be  far  less  than  this  estimate. 

While  our  final  economic  analysis 
includes  an  evaluation  of  potential 
indirect  costs  associated  with  the 
designation  of  critical  habitat  for  41 
plant  species  on  the  island  of  Hawaii, 
some  types  of  costs  are  imquantifiable. 
The  costs  that  are  provided  are 
speculative  in  the  sense  that  there  is  no 
certainty  as  to  their  being  incurred,  but 
we  believe  the  numbers  represent  a 
reasonable  range  of  costs  for  the  specific 
actions  in  question,  should  they  occur 
in  whole  or  in  part.  The  final  economic 
analysis  concludes  that  efforts  to 
redistrict  land  as  a  result  of  this 
designation  are  likely  to  occur,  but -that 
there  is  no  way  of  determining  in 
advance  the  outcome  of  this  process 
with  respect  to  specific  parcels,' or  of 
possible  related  litigation.  However, 
such  landowners  may  have  economic 
costs  associated  with  voluntary 
agreements  to  restrict  development,  and 
contesting  redistricting.  For  land  not 
planned  for  development,  the  analysis 
concluded  that  it  js  reasonably 
foreseeable  that  some  landowners 
would  see  lower  property  values, 
restrictions  on' agricultural  activity  and 
costs  to  contest  redistricting.  In  total, 
the  costs  associated  with  redistricting  or 
the  threat  of  redistricting  could  range 
from  $22  to  28  million.  The  final 
economic  analysis  also  concludes  there 
is  an  undetermined  probability  of  costs 
ranging  from  $48.9  to  $96.5  million 
associated  with  obtaining  State  and 
county  development  approvals,  and 
includes  costs  associated  with  a  loss  or 
delay  of  these  approvals.  Some  of  these 
costs,  however,  may  overlap  with  a 
portion  of  the  redistricting  costs  (i.e.. 
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agreements  to  voluntarily  restrict 
development  to  avoid  redistricting).  The 
final  economic  analysis  estimates  that 
landowners  may  spend  between  $50,000 
and  $181,000  to  investigate  the 
implications  of  critical  habitat  on  their 
land.  The  economic  analysis  also 
estimates  that  the  critical  habitat 
designation  could  cost  between 
.$175,000  and  $525,000  for  State  and 
county  environmental  review 
(conducting  a  State  Environmental 
Impact  Statement  (EIS)  instead  of  an 
Environmental  Assessment),  although 
some  of  these  costs  may  be  incurred  in 
any  case,  as  some  projects  might  require 
an  EIS  without  critical  habitat 
designation. 

The  final  economic  analysis  also 
discusses  most  economic  benefits  in 
qualitative  terms  rather  than  providing 
quantitative  estimates  because  of  the 
lack  of  information  available  to  estimate 
the  economic  benefits  of  endangered 
species  preservation  and  ecosystem 
improvements.  While  the  quantitative 
estimates  provided  in  the  analysis  are 
speculative,  the  economic  analysis 
estimates  that  federally  funded  section  7 
related  project  modifications  could 
generate  an  undetermined  percentage  of 
$83  million  to  $109  million  over  10 
years. 

A  more  detailed  discussion  of  our 
economic  analysis  is  contained  in  the 
draft  economic  analysis  and  the 
addendum.  Both  documents  are 
available  for  inspection  at  the  Pacific 
Islands  Fish  and  Wildlife  Office  (see 
ADDRESSES  section). 

No  critical  habitat  units  in  the 
proposed  rule  were  excluded  or 
modified  because  of  economic  impacts 
because  the  cost  of  the  designation  is 
not  expected  to  be  significant.  The 
likely  direct  cost  impact  of  designating 
critical  habitat  on  Hawaii  for  the  41 
plailt  species  is  estimated  to  be  between 
$4.7  and  $6.3  million  per  year  over  the 
next  10  years.  This  estimate,  however, 
includes  areas  that  were  proposed  as 
critical  habitat  but  have  been  excluded 
under  section  4(b)(2)  of  the  Act  (see 
below).  Therefore,  the  anticipated  direct 
costs  of  designating  critical  habitat  of 
these  41  species  is  less. 

Approximately  337  ha  (833  ac)  of 
State  and  private  lands  within  two 
proposed  critical  habitat  imits 
(proposed  Units  Yl  and  Y2)  are 
excluded  because  the  economic  impacts 
of  their  inclusion  outweigh  the  benefits 
provided  by  a  designation  of  critical 
habitat.  The  economic  analysis  indicates 
that  activities  already  planned  for  these 
two  proposed  units,  including  the  State 
VOLA  master  plarmed  community  with 
over  1 ,000  units  of  affordable  housing, 
the  Kaloko  Properties  projects  and  the 


Kealakahe  2020  environmental 
remediation  project  could  incur  direct 
costs  of  over  $5  million  and  indirect 
costs  ranging  between  $87  and  $104 
million.  While  there  is  no  certainty  that 
any  or  all  of  these  indirect  costs  would 
be  incurred,  these  figures  are  illustrative 
of  the  order  of  magnitude  of  the  indirect 
impacts  that  could  occiu-  from  the 
designation. 

(1)  Benefits  of  Inclusion 

These  areas  proposed  for 
development  or  other  uses  are  within 
proposed  units  Yl  and  Y2.  Proposed 
unit  Yl  absent  this  exclusion  would 
consist  of  426  acres  of  private  land  as 
critical  habitat  for  Isodendrion 
pyrifolium  and  405  largely  identical 
acres  of  private  land  for  Neraudia  ovata. 
It  is  ciurently  unoccupied  by 
Isodendrion  pyrifolium,  and  contains  2 
Neraudia  ovata  plants.  Proposed  unit 
Y2  absent  this  exclusion  would  consist 
of  406  acres  of  State  land  for 
Isodendrion  pyrifolium  and  334  largely 
identical  acres  for  Neraudia  ovata.  It  is 
currently  occupied  by  8  individual 
Isodendrion  pyrifolium  plants,  and  is 
unoccupied  by  Neraudia  ovata. 

Critical  habitat  for  7.  pyrifolium  was 
designated  on  Oahu  (habitat  for  three 
populations),  Molokai  (habitat  for  one 
population),  Maui  (habitat  for  two 
populations);  for  N.  ovata  on  two  other 
locations  in  Hawaii.Habitat  is  also 
provided  for  four  populations  of  this 
species  on  the  excluded  lands  at  PTA, 
as  discussed  later  in  this  section.  (See 
"Descriptions  of  Critical  Habitat 
Units"). 

If  these  areas  were  designated  as 
critical  habitat,  any  Federal  agency 
which  proposed  to  approve,  fund  or 
undertake  any  action  which  might 
adversely  modify  the  critical  habitat 
would  be  required  to  consult  with  us. 
This  is  commonly  referred  to  as  a 
"Federal  nexus"  for  requiring  the 
consultation.  If  the  area  in  question 
were  not  occupied  by  the  plants,  this 
consultation  would  not  be  required 
absent  the  critical  habitat  designation.  If 
the  action  affected  an  area  occupied  by 
the  plants,  consultation  would  be 
required  even  without  the  critical 
habitat  designation.  As  indicated  above, 
these  two  units  are  each  occupied  by 
one  small  population  of  one  species  of 
the  listed  plants. 

The  draft  economic  analysis  and  final 
addendum  indicate  only  one  project 
associated  with  the  exclusions  within 
the  pre-exclusipn  boimdaries  of  these 
proposed  units  that  is  likely  to  have  the 
required  Federal  nexus,  environmental 
remediation  of  an  old  landfill  by  the 
non-profit  Kealakehe  Ahupua'a  2020 
organization  (K2020).  The  landfill 


adjoins  the  pre-exclusion  boundaries  of 
proposed  imit  Y2  on  3  sides,  and  has 
internal  fires.  K2020  plans  to  secure 
Federal  grants  to  remediate  the  site, 
including  extinguishing  the  fires. 

This  will  require  use  of  unoccupied 
habitat  within  the  proposed  boundary  of 
imit  Y2  for  the  landfill  material  while 
the  remediation  is  conducted.  The 
economic  analysis  further  indicates  that 
this  project  will  be  to  the  long-term 
benefit  to  the  listed  plants  by  reducing 
the  possibilities  of  wildfires.  However, 
it  is  anticipated  that  as  mitigation  for 
the  temporary  loss  of  this  portion  of  the 
critical  habitat,  the  K202  group  would 
be  required  to  obtain  funding  to  manage 
two  preserves  to  be  established 
elsewhere  within  this  proposed  unit 
[see  "Benefits  of  Exclusion"  below)  at  a 
cost  of  $5.1  million  over  the  next  10 
years. 

Apart  ft-om  this  project  a  critical 
habitat  designation  will  not  directly 
protect  the  areas  proposed  for  exclusion 
fi-om  any  planned  development,  due  to 
the  lack  of  any  known  or  anticipated 
"Federal  nexus"  for  such  development. 
However,  the  plants  themselves  are 
protected  against  "take"  under  State 
law,  and  thus  the  areas  in  which  the 
plants  are  currently  found  are  unlikely 
to  be  developed. 

Another  possible  benefit  of  a  critical 
habitat  designation  is  education  of 
landowners  and  the  public  regarding  the 
potential  conservation  value  of  these 
areas.  This  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  values  for  certain  species. 
However,  we  believe  that  this 
educational  benefit  has  largely  been 
achieved.  These  units  have  already  been 
identified  through  the  proposal  and 
final  designation.  In  addition,  the  State 
has  included  a  preserve  for  listed  plants 
within  its  VOLA  development  project 
which  will  contribute  to  the  long-term     • 
educational  benefit  of  conserving  the 
habitat  of  these  species  (see  "Benefits  of 
Exclusion"  below). 

In  summary,  we  believe  that  a  critical 
habitat  designation  for  these  two  plant 
species  would  provide  relative  low 
additional  Federal  regulatory  benefits. 
Except  for  the  project  discussed  above, 
there  is  no  Federal  activity  which  might 
trigger  the  section  7  consultation 
process  for  these  species  known  or 
anticipated  for  the  lands  to  be  excluded. 
The  additional  educational  benefits 
which  might  arise  fi'om  critical  habitat 
designation  are  largely  accomplished 
through  the  notice  and  comments  which 
accompanied  the  development  of  this 
regulation,  and  the  proposed  critical 
habitat  is  known  to  the  landowners.  In 
addition,  the  State  is  planning  for  a 
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preserve  for  the  areas  occupied  by  N. 
ovata  in  proposed  Unit  Y2.  which  will 
provide  ongoing  educational  benefits. 

(2)  Benefits  of  Exclusion 

There  are  three  development  projects 
currently  planned  within  the  pre- 
exclusion  boundaries  of  proposed  Units 
Yl  and  Y2  which  could  suffer 
significant  economic  impacts  due  to 
indirect  effects  of  the  critical  habitat 
designation.  In  addition,  the  $5.1 
million  in  project  modification  costs  to 
the  K2020  landfill  remediation  project 
discussed  above  would  likely  be  shifted 
from  the  State  or  from  housing 
developers  to  the  non-profit  K2020 
group. 

The  Housing  and  Community 
Development  Corporation  of  Hawaii  has 
since  1990  had  a  master-planned 
community  development  project  known 
as  "Villages  at  Laiopua"  (VOLA),  much 
of  which  is  within  the  pre-exclusion 
boundary  of  proposed  unit  Y2.  This 
includes  a  planned  1,700  homes  within 
the  area  proposed  for  designation,  of 
which  1,020,  or  60%,  would  be 
classified  as  "affordable  housing".  The 
State  of  Hawaii  has  afready  invested  $30 
million  in  infrastructure  costs, 
including  roads,  utilities,  a  High  School, 
planning  and  expanding  the  local  waste- 
water treatment  plant,  and  some  of  the 
project  has  been  constructed. 

The  plan  includes;  two  areas  totaling 
38  acres  to  be  set  aside  as  preserves  for 
the  listed  plants.  As  noted  above,  the 
final  addendum  to  our  economic 
analysis  indicates  it  would  likely  cost 
$5.1  milUon  over  the  next  10  years  to 
manage  these  preserves.  Absent  the 
development  being  largely  constructed, 
it  is  not  likely  that  these  plants  would 
benefit  from  the  management 
.  envisioned  for  the  preserves. 

Critical  habitat  provides  primarily 
prohibitive  regulatory  benefits.  But  in 
Hawaii,  simply  preventing  "harmful 
activities"  will  not  slow  the  extinction 
of  listed  plant  species  (see  detailed 
discussion  under  "Queen  Liliuokalani 
Trust",  below).  Establishment  of  plant 
preserves  as  planned  here  provide 
positive  benefits  to  the  species.  In 
addition,  in  June  2002,  the  State  enacted 
legislation  allowing  State  entities  to 
enter  into  Safe  Harbor  agreements  and 
Habitat  Conservation  Plans  for  three 
designated  areas,  including  the  VOLA 
project.  Absent  the  exclusion,  it  is 
unlikely  the  State  would  pursue  either 
of  these  conservation  options. 

In  addition,  there  are  real  but 
undeterminable  possibilities  that 
designation  of  these  areas  as  critical 
habitat  would  lead  to  loss  or  significant 
restriction  of  the  project  through  actions 
not  und§r  the  control  of  the  Federal 


government  but  resulting  from  the 
critical  habitat  designation.  These 
include  redistricting  of  land,  rezoning 
and  other  regulatory  approvals,  and 
litigation  related  to  both. 

Hawaii  has  state-wide  land 
classifications  of  Urban,  Rural, 
Agricultural  and  Conservation,  with 
restrictions  on  what  type  of  activities 
can  be  conducted  within  the  different 
classifications.  The  State  Department  of 
Land  and  Natural  Resources  commented 
on  this  proposal  that  they  would  be 
required  to  initiate  rezoning  of  lands 
designated  as  critical  habitat  into  the 
"Conservation"  classification,  which 
prohibits  development. 

While  there  is  a  low  probability  that 
the  State  Land  Use  Commission  would 
finally  vote  to  redistrict  the  lands 
proposed  for  the  VOLA  project,  that 
possibility  exists.  In  addition.,  there 
could  well  be  litigation  designed  to 
either  force  the  Commission  to  act  or  to 
have  a  court  make  the  decision. 

If  the  project  were  unable  to  proceed, 
the  Housing  and  Community 
Development  Corporation  would  lose 
the  $30  million  in  sunk  costs,  and  the 
affordable  housing  units  that  would 
have  been  constructed.  Although  the 
final  addendum  to  the  economic 
analysis  assigns  a  cost  to  the  loss  of  the 
affordable  units  of  $4.8  million,  there 
could  well  be  consi(ferable  non- 
monetary social  costs,  as  well, 
particularly  inasmuch  as  the  available 
information  indicates  that  there  are  no 
other  affordable  housing  projects 
planned  within  the  next  10  years. 

The  second  project  within  the 
excluded  areas  is  known  as  the  Kaloko 
Properties/Kaloko  Town  Center.  This 
project  has  been  underway  since  1987, 
and  covers  1,150  acres,  of  which  335,  or 
29%,  is  within  the  pre-exclusion 
boundary  of  the  proposed  units.  The 
developers  have  already  expended  over 
$20  million  for  infrastructiu^ 
improvements,  engineering  and  related 
costs,  which  approximately  $5.8  (by 
percentage  allocation)  is  associated  with 
the  portion  of  the  project  within  the 
proposed  critical  habitat.  This  project 
will  need  both  redistricting  from  the 
State  and  rezoning  from  the  county  for 
portions  of  the  land.  The  final 
addendum  to  the  economic  analysis 
finds  there  is  a  reasonably  foreseeable 
chance  that  the  designation  of  critical 
habitat  would  affect  this  development. 

In  the  worst-case  scenario,  the  State  or 
county  might  decide  not  to  grant  the 
discretionary  approvals  needed  for  the 
project — redistricting  and  rezoning — or 
might  be  prevented  from  doing  so  by 
litigation.  This  could  lead  to  loss  of  the 
$5.8  million  in  sunk  costs  for  the 
portion  of  the  property  within  the 


proposed  critical  habitat,  or  of  the  entire 
$20  million  investment.  In  addition, 
there  would  be  an  estimated  loss  of 
futm«  profits  from  the  land  proposed  for 
inclusion  within  the  critical  habitat  of 
between  $39  to  $78  million.  Using  a 
present  value  discount,  this  loss  would 
range  between  $17  and  $34  million. 
There  could  also  be  the  loss  of  all 
project  revenues  in  the  event- the 
inability  to  utilize  the  lands  within  the 
critical  habitat  designation  caused  the 
failure  of  the  entire  project. 

Alternatively,  in  an  effort  to  avoid 
those  situations,  the  developer  might 
offer  additional  restrictions  on  the 
development.  The  final  addendum 
estimates,  with  admitted  imprecision, 
that  these  costs  might  range  from  $1.1 
4o  $2  million  for  the  portion  of  the 
project  within  the  proposed  designation. 

The  possibility  of  significant 
economic  impacts  to  this  project,  while 
not' certain,  clearly  exist.  As  noted 
above,  we  cannot  find  offsetting  benefits 
from  the  designation  of  critical  habitat 
in  these  two  units  which  exceed  the 
benefits  of  avoiding  these  possible 
economic  costs. 

The  last  project  for  which  We  are 
excluding  areas  for  economic  reasons  is 
the  environmental  remediation  of  an  old 
landfill  by  the  non-profit  K2020 
organization  discussed  above.  The 
landfill  adjoins  the  pre-exclusion 
boundaries  of  proposed  imit  Y2  on  3 
sides,  and  has  internal  fires.  K2020 
plans  to  secure  Federal  grants  to 
remediate  the  site,  including 
extinguishing  the  fires. 

This  will  require  use  of  unoccupied 
habitat  within  the  boundary  of  proposed 
unit  Y2  for  the  landfill  material  while 
the  remediation  is  conducted.  The 
economic  analysis  further  indicates  that 
this  project  will  be  to  the  long-term 
benefit  to  the  listed  plants  by  reducing 
the  possibilities  of  wildfires.  However, 
it  is  anticipated  that  as  mitigation  for 
the  temporary  loss  of  this  portion  of  the 
critical  habitat,  the  K202  group  would 
be  required  to  obtain  funding  to  manage 
two  preserves  to  be  established  in 
connection  with  the  VOLA  project,  at  a 
cost  of  $5.1  million  over  the  next  10 
years.  Requiring  this  non-profit  group  to 
mitigate  for  use  of  unoccupied  critical 
habitat  to  remediate  an  environmental 
problem,  when  the  remediation  will 
ultimately  benefit  the  species,  does  not 
provide  an  overall  conservation  benefit 
to  the  species.  This  funding  could  well 
come  from  funds  otherwise  intended  for 
conservation  purposes  in  Hawaii,  or  the 
cost  could  cause  the  group  to  abandon 
the  project. 
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(3)  The  BeneBts  of  Exclusion  Outweigh 
the  BeneHts  of  Inclusion 

The  VOLA  project  has  already  been 
troubled  by  litigation  and  defaulting 
developers;  additional  regulatory  or 
legal  uncertainties  arising  from  this 
designation  qpuld  well  cause  further 
delays  or  kill  the  project  altogether.  If 
this  were  to  occur,  the  Housing  and 
Community  Development  Corporation 
would  lose  the  $30  million  in  sunk 
costs,  and  the  affordable  housing  units 
that  would  have  been  constructed. 
Although  the  final  addendum  to  the 
economic  analysis  assigns  a  cost  to  the 
loss  of  the  affordable  units  of  $4.8 
million,  there  could  well  be 
considerable  non-monetary  social  costs 
as  well,  particularly  inasmuch  as  the 
available  information  indicates  that 
there  are  no  other  affordable  housing 
projects  planned  within  the  next  10 
years. 

We  do  not  find  that  the  benefits  from 
the  designation  of  critical  habitat  for 
lands  within  the  VOLA  project,  as 
discussed  above,  exceed  the  benefits  of 
avoiding  the  possible  economic  and 
social  costs  which  could  well  arise  from 
this  designation. 

For  the  Kaloko  Properties/Kaloko 
Town  Center,  there  is  also  the  real 
possibility  that  the  designation  of 
tritical  habitat  could  lead  to  loss  of 
necessary  regulatory  approvals.  This  in 
turn  could  lead  to  loss  of  the  $5.8 
million  in  sunk  costs  for  the  portion  of 
the  property  within  the  proposed 
critical  habitat,  or  of  the  entire  $20 
million  investment.  In  addition,  there 
would  be  an  estimated  loss  of  future 
profits  from  the  land  proposed  for 
inclusion  within  the  critical  habitat  of 
between  $39  to  $78  million.  Using  a 
present  value  discount,  this  loss  would 
range  between  $17  and  $34  million. 
(There  could  also  be  the  loss  of  all 
project  revenues  in  the  event  the 
inability  to  utilize  the  lands  within  the 
critical  habitat  designation  caused  the 
failure  of  the  entire  project.) 
Alternatively,  in  an  effort  to  avoid  those 
situations,  the  developer  might  offer 
additional  restrictions  on  the 
development.  The  final  addendum 
estimates,  with  admitted  imprecision, 
that  these  costs  might  range  from  $1.1 
to  $2  million  for  the  portion  of  the 
project  within  the  proposed  designation. 

We  do  not  find  that  the  benefits  from 
the  designation  of  critical  habitat  for 
lands  within  the  VOLA  project,  as 
discussed  above,  exceed  the  benefits  of 
avoiding  the  possible  economic  costs 
which  could  well  arise  from  this 
designation. 

We  note  that  the  developers  of  this 
project  contacted  us  after  the  close  of  • 


the  comment  period  offering  to 
undertake  a  nimiber  of  actions  designed 
to  provide  conservation  benefits  to  the 
species.  Specifically,  the  offer  included: 
(1)  To  set  aside  100  to  130  acres  within 
the  proposed  unit  Y2;  (2)  enter  into 
good  faith  negotiations  with  the  Federal, 
State  or  county  entities  for  acquisition 
of  the  area;  (3)  agree  to  enter  into  a  Safe 
Harbor  agreement  with  us;  and  (4)  to 
enter  into  a  memorandum  of  understand 
or  cooperative  agreement  to  address 
habitat  protection,  monitoring  and 
management  actions  for  the  remainder 
of  their  property  relating  to  these 
species  (and  Blackburn's  sphinx  moth). 

Due  to  the  court-ordered  date  by 
which  this  designation  must  be 
completed,  we  were  unable  to  conclude 
such  an  agreement  prior  to  issuing  this 
notice  and  regulation.  If  we  had  been 
able  to  do  so,  this  is  the  type  of 
agreement  for  which  we  have  foimd  in 
other  cases  that  the  conservation 
benefits  of  the  agreement  exceed  the 
benefits  of  designation  and  thus  warrant 
exclusion  (See  discussions  below).  We 
have  generally  not  made  exclusions 
under  section  4(b)(2)  based  on  offers  of 
conservation  agreements,  and  we  are  not 
doing  so  here.  However,  we  do  believe 
the  ability  to  pursue  this  proposal,  and 
a  Safe  Harbor  agreement  with  the  State, 
are  secondary  benefits  of  the  exclusions, 
in  that  neither  would  likely  remain  a 
possibility  without  the  exclusions.  A 
decision  by  the  State  and  the  developers 
to  follow  through  on  this  offer  might 
well  be  in  both  their  and  the  species 
best  interest. 

We  also  note  that  while  preparing  an 
original  critical  habitat  proposal  and 
designation  is  extremely  costly  and 
time-consuming,  a  revision  to  a 
designation,  where  all  of  the  appropriate 
biological  and  economic  information  is 
already  available,  could  be  relatively 
easy.  We  will  closely  monitor  the  status 
of  the  listed  plants  within  this  exclusion 
and  will  be  prepared  to  take  necessary 
actions  in  the  event  their  situation 
warrants  it. 

For  the  non-profit  K2020 
organization,  the  designation  of  critical 
habitat  could  add  an  additional  $5.1 
million  in  direct  costs  to  their  effort  to 
remediate  a  burning  old  landfill,  as 
discussed  above.  Requiring  this  non- 
profit group  to  raise  and  expend  $5.1 
million  for  use  of  unoccupied  critical 
habitat  to  remediate  an  environmental 
problem,  when  the  remediation  will 
ultimately  benefit  the  species,  does  not 
provide  an  overall  conservation  benefit 
to  the  species.  This  .funding  could  well 
come  from  funds  otherwise  intended  for 
conservation  purposes  in  Hawaii,  or  the 
cost  could  cause  the  group  to  abandon 
the  project.  We  accordingly  believe  the 


benefit  of  excluding  the  lands  needed 
for  the  remediation  effort,  thus  saving 
the  group  the  $5.1  million  cost  and 
making  it  more  likely  that  the  landfill 
will  be  remediated,  exceed  the  benefit  of 
designating  these  lands  as  critical 
habitat. 

(4)  Exclusion  of  These  Units  Will  Not 
Cause  Extinction  of  the  Species 

Proposed  units  Yl  and  Y2  on  State 
and  private  lands  provide  occupied  and 
imoccupied  habitat  for  two  species: 
Isodendrion  pyrifolium  and  Neraudia 
ovata.  According  to  our  published 
recovery  plans,  recovery  of  these  two 
species  will  require  reproducing,  self- 
sustaining  populations  located  in  a 
geographic  array  across  the  landscape, 
with  population  numbers  and  ^ 

population  locations  of  sufficient 
robustness  to  withstand  periodic  threats 
caused  by  natural  disaster  or  biological 
threats  (Service  1996, 1998).  The  highest 
priority  recovery  tasks  include  active 
management,  such  as  plant  propagation 
and  reintroduction,  fire  control, 
nonnative  species  removal,  and 
ungulate  fencing.  Failure  to  implement 
these  active  management  measures  on 
this  and  other  units,  all  of  which  require 
voluntary  landowner  support  and 
participation,  virtually  assures  the 
extinction  of  these  species  in  the  wild. 
Many  of  these  types  of  conservation 
actions  in  this  area  of  the  island  of 
Hawaii  will  be  carried  out  as  part  of  a 
partnership  with  the  Service  and  by 
actions  taken  on  the  landowner's 
initiative.  These  activities,  which  are 
described  in  more  detail  below,  require 
substantial  voluntary  cooperation. 

For  both  species,  we  conclude,  based 
on  all  of  the  information  available  to  us, 
that  the  projects  proposed  for  the  areas 
to  be  excluded  will  not  adversely 
impact  existing  populations  of  either 
listed  species,  In  addition,  the  Hawaii 
Housing  and  Community  Development 
Corporation  has  proposed  the  creation 
of  preserves  for  the  plant  with  the 
VOLA  development,  which  would  be 
actively  managed  for  the  benefit  of  the 
plants.  As  noted  below  in  detail,  active 
management  is  an  essential  need  of 
these  species,  one  which  cannot  be 
accomplished  through  a  critical  habitat 
designation  alone.  Finally,  we  note  that 
in  Hawaii  State  law  protected  Federally 
listed  plants  against  direct  take,  a 
protection  not  found  in  the  ESA. 

If  a  critical  habitat  designation 
reduces  the  likelihood  that  voluntary 
conservation  activities  will  be  carried 
out  on  the  island  of  Hawaii,  and  at  the 
same  time  fails  to  confer  a  counter- 
balancing positive  regulatory  or 
educational  benefit  to  the  species,  then 
the  benefits  of  excluding  such  areas 
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from  critical  habitat  outweigh  the 
benefits  of  including  them.  Although, 
the  results  of  this  type  of  evaluation  will 
vary  significantly  depending  on  the 
landowners,  geographic  areas,  and 
species  involved,  we  believe  the  State 
and  private  lands  in  proposed  units 
Hawaii  Yl  and  Y2  merit  this  evaluation. 

Other  Impacts 

U.S.  Army  Lands 

As  described  in  the  "Analysis  of 
Managed  Lands  Under  Section  3(5)(A)" 
section  above,  based  on  our  evaluation 
of  the  adequacy  of  special  management 
and  protection  that  is  provided  in  the 
Army's  INRMP  for  PTA  (Department  of 
the  Army  2002)  for  the  plant  species 
addressed  in  this  proposal  which  are 
found  on  Army  land,  in  accordance 
with  section  3(5){AKi)  of  the  Act,  we 
have  not  included  the  Army's  PTA  in 
this  final  designation  of  critical  habitat. 
However,  to  the  extent  that  special 
management  considerations  and 
protection  may  be  required  for  this  area 
and  it  would  meet  the  definition  of 
critical  habitat  according  to  section 
3(5)(A){i),  it  is  properly  excluded  fi-om 
designation  under  section  4(b)(2)  of  the 
Act,  based  on  the  following  analysis. 
As  explained  below,  we  believe  the 
benefits  of  designating  critical  habitat 
for  the  12  species  at  PTA  [Asplenium 
fragile  vet.  insulare.  Hedyotis  coriacea, 
Isodendnon  hosakea,  Neraudia  ovata, 
Portulaca  sclerocarpa.  Silene 
hawaiiensis.  Silene  lanceolata,  Solanum 
incompletum,  Spermolepis  hawaiiensis, 
Tetramolopium  arenarium,  Vigna  o- 
wahuensis,  and  Zanthoxylum 
hawaiiense)  and  the  lands  being 
acquired  as  part  of  their 
"Transformation"  to  a  Stryker  Brigade 
Combat  Team  are  relatively  low  ana 
outweighed  by  the  benefits  of  excluding 
these  lands  from  critical  habitat.  We 
also  have  concerns  that  a  critical  habitat 
designation  may  negatively  impact  the 
Army's  ability  to  effectively  carry  out  a 
recently  proposed  training  and 
equipment  conversion  program  on  the 
island  of  Hawaii. 

The  Army's  PTA,  including  the  lands 
being  acquired  for  "Transformation,"  is 
occupied  habitat  for  12  species,  as 
referenced  above.  A  total  of  28,384  ha 
(70,138  ac)  are  excluded  from  final 
critical  habitat,  all  of  which  is 
considered  occupied  by  one  or  more 
listed  species. 

According  to  our  published  recovery 
plans,  recovery  of  these  12  species  will 
require  reproducing,  self-sustaining 
populations  located  in  a  geographic 
array  across  the  landscape,  with 
population  numbers  and  population 
locations  of  sufficient  robustness  to 


withstand  periodic  threats  caused  by  to 
natural  disaster  or  biological  threats 
(Service  1994,  1995a,  1995b,  ;996a, 
1996b,  1996c,  1996d, 1997a,  1998a, 
1998b,  1998c,  1999).  The  highest 
priority  recovery  tasks  include  proactive 
management  such  as  plant  propagation 
and  reintroduction,  fire  control, 
nonnative  species  removal,  and 
imgulate  fencing.  Failure  to  implement 
these  active  management  measures,  all 
of  which  require  volimtary  landowner 
support  and  participation,  increases  the 
likelihood  that  species  will  go  extinct  or 
not  recover.  The  Army  is  undertaking 
many  of  these  types  of  conservation 
actions  on  their  land  on  the  island  of 
Hawaii  as  part  of  the  implementation  of 
the  INRMP  for  PTA.  These  activities, 
which  are  described  in  more  detail  in 
the  "Analysis  of  Managed  Lands  Under 
Section  3(5)(A)"  section,  require 
substantial  financial  obligations  by  the 
Army  and  cooperation  with  other 
agencies,  landowners,  and  local 
residents. 

The  following  analysis  describes  the 
likely  positive  and  negative  impacts  of 
a  critical  habitat  designation  on  Army 
land  compared  to  the  likely  positive  and 
negative  impacts  of  a  critical  habitat 
exclusion  of  that  land.  The  Service  paid 
particular  attention  to  the  following 
issues:  to  what  extent  a  critical  habitat 
designation  would  confer  additional 
regulatory,  educational,  and  social 
benefits;  and  to  what  extent  would 
critical  habitat  interfere  with  the  Army's 
ongoing  proactive  conservation  actions. 


(1)  Benefits  of  Designating  U.S.  Army 
Lands  as  Critical  Habitat 

Pohakuloa  Training  Area  contains 
habitat  essential  to  the  conservation  of 
the  12  species  listed  above.  The  primary 
regulatory  benefit  provided  by  a  critical 
habitat  designation  on  Army  land  is  the 
requirement  imder  section  7  of  the  Act 
that  any  actions  authorized,  funded,  or 
carried  out  by  the  Army  would  not 
destroy  or  adversely  modify  any  critical 
habitat,  which  includes  an  evaluation 
on  the  effects  of  the  action  on  recovery 
of  the  species.  However,  as  discussed 
above,  all  of  the  critical  habitat 
proposed  at  PTA  is  occupied  by  listed 
species  and  thus  section  7  consultation 
would  already  be  required. 

In  addition,  any  net  benefit  of  this 
aspect  of  critical  habitat  has  been 
significandy  minimized  by  the  Army's 
conmiitment  to  coordinate  with  the 
Service  on  any  of  its  activities  that  may 
adversely  affect  areas  whether  occupied 
or  imoccupied  by  listed  species  that  are 
considered  essential  to  their 
conservation  (i.e.,  proposed  as  critical 
habitat)  (Anderson,  in  litt.  March  20, 
2003).  In  fact,  for  the  current 


consultation  at  PTA,  which  ineludes  the 
areas  being  acquired  for 
"Transformation,"  the  Army  is 
evaluating  impacts  of  its  ongoing  and 
future  training  activities  on  habitat 
considered  essential  to  the  conservation, 
including  habitat  unoccupied  by  listed 
species. 

Moreover,  the  section  7  mandate  to 
avoid  destroying  critical  habitat  does 
not  extend  to  requiring  plant 
reintroductions  or  other  proactive 
conservation  measures  (e.g.,  ungulate 
control)  considered  essential  to  the 
conservation  of  the  species.  As 
discussed  above,  the  major  threat  to 
these  species  is  the  persistent  and 
expanding  presence  of  alien  species. 
Failm-e  to  implement  proactive 
management  measures  such  as  alien 
species  removal  and  ungulate  and  rat 
management,  as  well  as  management  of 
fire  risk  and  plant  propagation  and 
reintroduction,  may  result  in  extinction  ■ 
of  these  species  even  with  a  critical 
habitat  designation.  These  actions  are, 
however,  included  in  the  Army's 
INRMP  for  PTA  and  wUl  provide 
tangible  benefits  that  will  reduce  the 
likelihood  of  extinction  and  increase  the 
chances  of  recovery. 

Another  potential  benefit  of  a  critical 
habitat  designation  on  this  Army  land  is 
the  education  of  the  Army  and  the 
general  public  concerning  the 
conservation  value  of  this  land.  While 
we  believe  these  educational  benefits 
are  important  for  the  conservation  of 
these  species,  we  believe  it  has  already 
been  achieved  through  the  Army's 
INRMP  (for  example,  most  of  the 
INRMP's  biologically  sensitive  areas 
overlap  with  proposed  critical  habitat), 
publication  of  the  proposed  critical 
habitat  rule,  the  many  public  and 
interagency  meetings  that  have  been 
held  to  discuss  the  proposal,  and 
discussion  contained  in  this  final  rule. 
In  sum,  the  Army  will  manage  for  the 
conservation  of  all  of  these  species 
through  their  INRMP  process;  rfiis 
management  will  confer  significant 
conservation  benefits  to  the  species  that 
would  not  necessarily  result  from  the 
section  7  consultation  process.  In 
addition,  the  Army  has  agreed  to 
coordinate  with  the  Service  on  any 
actions  that  may  affect  essential  habitat 
areas  (whether  occupied  or  unoccupied 
by  the  listed  species)  even  if  these  areas 
are  not  designated  as  final  critical 
habitat.  Taken  together,  these  two 
management  commitments  by  the  Army 
lead  the  Service  to  conclude  that  any 
additional  incremental  regulatory 
benefits  provided  by  a  final  critical 
habitat  designation  on  Army  lands 
would  be  relatively  small. 
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(2)  Benefits  of  Excluding  U.S.  Army 
Lands  From  Critical  Habitat 

When  evaluating  the  potential 
negative  impacts  of  a  critical  habitat 
designation  and  the  potential  benefits  of 
excluding  Army  land  from  final  critical 
habitat,  the  Service  consideredwhether 
critical  habitat  designation  would  affect 
Army's  military  mission  at  PTA. 

As  noted  above,  these  plants  will 
need  actions  that  proactively  remove 
existing  threats  and  that  include 
propagation  and  reintroduction  into 
unoccupied  areas  if  they  are  to  recover. 
Neither  section  7  consultations  nor  a 
critical  habitat  designation  would 
necessarily  result  in  the  implementation 
of  actions  needed  for  recovery  of  these 
species. 

The  Army  is  engaged  in  or  has 
committed  to  engage  in  a  wide  variety 
of  proactive  conservation  management 
activities  that  are  set  out  in  the 
"Analysis  of  Managed  Lands  Under 
Section  3(5)(A)"  section  of  this  rule. 

The  Service  also  considered  whether 
a  final  critical  habitat  designation  would 
negatively  impact  the  Army's  military- 
mission.  Overall,  the  Ser\'ice  believes  it 
has  been  able  to  work  closely  and  in  a 
positive  collaborative  fashion  with  the 
Army  to  minimize  potential  negative 
impacts  to  the  Army's  military  training 
activities  as  a  consequence  of 
Endangered  Species  Act  regulation. 

However,  the  2nd  Brigade  of  the  25th 
Infantry  Division  (Light)  based  at  PTA 
has  recently  been  selected  to  participate 
in  the  experimental  "Transformation"  of 
its  force  to  a  lighter  rapidresponse  force 
known  as  a  Stryker  Brigade  Combat 
Team.  The  Army  has  stated  that  a  final 
critical  habitat  designation  may  lead  to 
disruption  in  training  and  a  delay  of 
construction  of  required  training 
facilities  if  the  Army  has  to  consult  on 
the  impacts  to  newly  designated  critical 
habitat.  The  active  training  areas  allow 
the  troops  to  attain  skills  to  respond  to 
enemy  fire  quickly  and  accurately  and 
to  train  in  offensive  operations.  The 
natural  and  physical  attributes  of  the 
training  areas  in  Hawaii  realistically 
mirror  the  battlefield  conditions  found 
in  other  nations  in  the  Pacific  region.  As 
these  training  conditions  are  not  found 
anywhere  else  in  the  continental  United 
States,  the  Army  states  that  it  is 
imperative  that  the  utilization  of  the 
.  military  training  installations  in  Hawaii 
not  be  impeded  by  additional 
requirements  associated  with  section  7 
consultations  on  critical  habitat 
designations. 


(3)  The  Benefits  of  Excluding  Army 
Lands  From  Critical  Habitat  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  in  accordance  with  section  4(b)(2) 
of  the  Act,  we  have  determined  that  the 
benefits  to  national  security  of 
excluding  the  Army's  PTA  from  critical 
habitat,  as  set  forth  above,  outweigh  the 
benefits  of  including  this  land  in  critical 
habitat  for  the  12  species  listed  above. 
We  have  carefully  weighed  the  relative 
benefits  of  each  option. 

Although  these  areas  within  Army 
land  are  removed  from  the  final  critical 
habitat  designation,  the  Service  still 
considers  them  essential  to  the 
conservation  of  these  species.  The 
number  of  populations  for  which  the 
habitat  on  these  installations  provides  is 
applied  towards  the  overall  recovery 
goalof  8  to  10  populations  for  each 
species  (see  discussion  below),  and  it  is 
anticipated  that  these  lands  will  be 
managed  under  the  Army's  INRMP  for 
PTA  consistent  with  the  conservation 
goals  for  these  species. 

(4)  Exclusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species 

For  both  the  three  endemic 
(Isodendrion  hosakea,  Neraudia  ovata, 
and  Silene  hawaiiensis]  and  the  nine 
multi-island  species  (Asplenium  fragile 
var.  insulore.  Hedyotis  coriacea, 
Portulaca  sclerocarpa,  Silene 
lanceolata.  Solanum  incompletum, 
Spermolepis  hawaiiensis, 
Tetramolopium  arenahum,  Vigna  o- 
wohuensis.  and  Zanthoxylum 
hawaiiense),  the  Service  concludes  that 
the  Army's  mission  and  management 
plan  (e.g.,  INRMP)  will  provide  more 
net  conservation  benefits  than  would  be 
provided  if  these  areas  were  designated 
as  critical  habitat.  This  management 
plan,  which  is  described  above,  will 
provide  tangible  conservation  benefits 
that  will  reduce  the  likelihood  of 
extinction  for  the  listed  plants  in  these 
areas  of  the  island  of  Hawaii  and 
increase  their  likelihood  of  recovery. 
Further,  all  of  this  area  is  occupied  by 
all  12  species  and  thereby  benefits  from 
the  section  7  protections  of  the  Act.  The 
exclusion  of  these  areas  will  not 
increase  the  risk  of  extinction  to  any  of 
these  species,  and  it  may  increase  the 
likelihood  these  species  will  recover  by 
encouraging  other  landowners  to 
implement  discretionary  conservation 
activities  as  the  Army  has  done. 

In  addition,  critical  habitat  is  being 
designated  on  other  areas  of  the  island 
of  Hawaii  for  the  three  endemic  species, 
and  critical  habitat  has  been  designated 
elsewhere  on  the  island,  and/or 
designated  or  proposed  on  other  islands. 


for  eight  of  the  remaining  nine  multi- 
island  species  consistent  with  the 
guidance  in  recovery  plans.  These  other 
designations  identify  conservation  areas 
for  the  maintenance  and  ex,pan§ion  of 
the  existing  populations. 

Critical  habitat  is  not  designated  for 
Tetramolopium  arenarium  on  the  island 
of  Hawaii  because  the  areas  containing 
the  physical  and  biological  features 
essential  to  the  conservation  of  this 
species  are  on  excluded  lands  at  PTA. 
Critical  habitat  was  not  designated  on 
Maui  because  we  were  not  able  to 
identify  the  physical  and  biological 
features  that  are  considered  essential  to 
the  conservation  of  this  species  on  the 
island  of  Maui. 

In  sum.  the  above  analysis  concludes 
that  the  exclusion  of  these  lands  will 
not  cause  extinction  and  should  in  fact 
improve  the  chances  of  recovery  for  all 
12  species. 

Private  Lands 

Kamehameha  Schools 

The  portion  of  proposed  units  Hawaii 
G,  W,  and  Z  on  Kamehameha  Schools 
lands  is  occupied  habitat  for  six  -species: 
Bonamia  menziesii.  Cyanea 
stictophylla,  Delissea  undulata, 
Phyllostegia  racemosa,  Phyllostegia 
velutina,  and  Pleomele  hawaiiensis  and 
unoccupied  habitat  for  three  species: 
Argyroxiphium  kauense,  Cyanea 
shipmanii,  and  Neraudia  ovata. 
According  to  our  published  recovery 
plans,  recovery  of  these  species  will 
require  reproducing,  self-sustaining 
populations  located  in  a  geographic 
array  across  the  landscape,  writh 
population  numbers  and  population 
locations  of  sufficient  robustness  to 
withstand  periodic  threats  caused  by 
natural  disaster  or  biological  threats 
(Service  1994,  1995a.  1996a,  1996b, 
1996c.  1997a.  1998a.  1998b,  1998c, 
1999).  The  highest  prioritj'  recovery 
tasks  include  active  management  such 
as  plant  propagation  and  reintroduction, 
fire  control,  nonnative  species  removal, 
and  ungulate  fencing.  Failure  to 
implement  these  active  management 
measures,  all  of  which  require  voluntary 
landowner  support  and  participation, 
virtually  assures  the  extinction  of  these 
species.  Many  of  these  types  of 
conservation  actions  in  these  areas  of 
the  island  of  Hawaii  are  carried  out  as 
part  of  Kamehameha  School's 
participation  with  landowner  incentive- 
based  programs  and  by  actions  taken  on 
the  landowner's  initiative.  These 
activities,  which  are  described  in  more 
detail  below,  require  substantial 
voluntary  cooperation  by  Kamehameha 
Schools  and  other  cooperating 
landowners  and  local  residents. 
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The  following  analysis  describes  the 
likely  conservation  benefits  of  a  critical 
habitat  designation  compared  to  the 
conservation  benefits  without  critical 
habitat  designation.  We  paid  particular 
attention  to  the  following  issues:  To 
what  extent  a  critical  habitat 
designation  would  confer  regulatory 
conservation  benefits  on  these  species; 
to  what  extent  the  designation  would 
educate  members  of  the  public  such  that 
conservation  efforts  would  be  enhanced: 
and  whether  a  critical  habitat 
designation  would  have  a  positive, 
neutral,  or  negative  impact  on  voluntary 
conservation  efforts  on  this  privately 
owned  land  as  well  as  other  non-Federal 
lands  on  the  island  of  Hawaii  that  could 
contribute  to  recovery. 

If  a  critical  habitat  designation 
reduces  the  likelihood  that  voluntary 
conservation  activities  will  be  carried 
out  on  the  island  of  Hawaii,  and  at  the 
same  time  fails  to  confer  a  coimter- 
balancing  positive  regulatory  or 
educational  benefit  to  the  species,  then 
the  benefits  of  excluding  such  areas 
from  critical  habitat  outweigh  the 
benefits  of  including  them.  Although 
the  results  of  this  type  of  evaluation  will 
vary  significantly  depending  on  the 
landowners,  geographic  areas,  and  the 
species  involved,  we  believe  the 
Kamehameha  Schools  lands  on  the 
island  of  Hawaii  merit  this  evaluation. 


(1)  Benefits  of  Inclusion 

Critical  habitat  in  the  Kamehameha 
Schools  portion  of  units  Hawaii  G.  W, 
and  Z  was  proposed  for  the  following 
species:  Argyroxiphium  kauense, 
Bonamia  menziesii,  Cyanea  shipmanii, 
Cyanea  stictophylla.  Delissea  undulata, 
Neraudia  ovata.  Phyllostegia  mcemosa, 
Phyllostegia  velutina,  and  Pleomele 
bawaiiensis.  The  primary  direct  benefit 
of  inclusion  of  these  lands  as  critical 
habitat  would  result  ftt)m  the 
requirement  under  section  7  of  the  Act 
that  Federal  agencies  consult  with  us  to 
ensure  that  any  proposed  Federal 
actions  do  not  destroy  or  adversely 
modify  critical  habitat. 

The  benefit  of  a  critical  habitat 
designation  would  ensine  that  any 
actions  funded  by  or  permits  issued  by 
a  Federal  agency  would  not  likely 
destroy  or  adversely  modify  any  critical 
habitat.  Without  critical  habitat,  some 
site-specific  projects  might  not  trigger 
consultation  requirements  mider  the  Act 
in  areas  where  species  are  not  currently 
present;  in  contrast.  Federal  actions  in 
areas  occupied  by  listed  species  would 
still  require  consultation  imder  section 
7  of  the  Act. 

Historically,  we  have  conducted  oidy 
two  formal  and  21  informal 
consultations  under  section  7  on  the 


island  of  Hawaii  for  any  of  the  41  plant 
species.  Only  two  consultations 
involved  Kamehameha  Schools  lands, 
both  of  which  were  intra-Service 
consultations  on  conservation  projects. 
One  consultation  was  regarding  a 
project  to  restore  Opaeula  Pond; 
however,  none  of  the  47  species  at  issue 
were  involved.  The  other  consultation 
was  regarding  restoring  dryland  forest. 
The  proposed  restoration  actions  were 
found  to  benefit  two  species  at  issue 
here,  Bonamia  menziesii  and 
Nototrichium  breviflorum.  As  a  result  of 
the  low  level  of  previous  Federal 
activity  on  Kamehameha  Schools  lands 
on  the  island,  and  after  considering  that 
the  likely  future  Federal  activities  that 
might  occur  on  these  lands  would  be 
minimal  and  associated  with  Federal 
funding  for  conservation  activities,  it  is 
our  opinion  that  there  is  likely  to  be  a 
low  number  of  future  Federal  activities 
that  would  negatively  affect  habitat  on 
Kamehameha  Schools  lands.  A  Federal 
nexus  is  anticipated  in  association  with 
the  finalization  of  a  Safe  Harbor 
Agreement  and  issuance  of  an 
^phancement  of  survival  permit; 
however,  these  activities  will  have  a  net 
conservation  benefit  for  the  species 
concerned.  Therefore,  we  anticipate 
little  additional  regulatory  benefit  fi-om 
including  this  portion  of  units  Hawaii 
G,  W,  and  Z  in  critical  habitat  beyond 
what  is  already  provided  for  by  the 
existing  section  7  nexus  for  habitat  areas 
occupied  by  die  listed  extant  species. 
Another  possible  benefit  is  that  the 
designation  of  critical  habitat  can  serve 
to  educate  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  this  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
Information  about  the  nine  species  for 
which  critical  habitat  was  proposed  in 
this  portion  of  units  Hawaii  G,  W,  and 
Z  that  reaches  a  wide  audience, 
including  other  parties  engaged  in 
conservation  activities,  could  have  a 
positive  conservation  benefit.  This 
result  has  been  achieved  through  an 
exhaustive  process  that  involved  dozens 
of  public  and  interagency  meetings, 
media  outreach  including  front-page 
articles  in  major  newspapers,  and 
several  publications  in  the  Federal 
Register.  Final  species-specific  maps 
identifying  habitat  areas  essential  to  the 
conservation  of  these  species  on 
Kamehameha  Schools  lands  have  been 
prepared  and  will  be  provided  to 
Kamehameha  Schools  and  other 
interested  parties.  These  maps  will 
ensine  Kamehameha  Schools  is 
completely  informed  regarding  what 


precise  areas  are  important  to  which 
species. 

hi  addition,  we  believe  that  education 
of  relevant  sectors  of  the  public  is  being 
achieved  through  the  existing 
management  and  education  efforts 
carried  out  by  Kamehameha  Schools 
and  their  conservation  partners. 
Kamehameha  Schools  participates  in 
the  Olaa-Kilauea  Management 
Partnership  along  with  Federal  and 
State  agencies,  along  with  other  private 
landowners,  to  protect  the  biological 
resources  of  the  Olaa-Kilauea  area. 
In  sum,  we  believe  that  a  critical 
habitat  designation  for  listed  plants  on 
Kamehameha  Schools  lands  would 
provide  a  relatively  low  level  of 
additional  regulatory  conservation 
benefits  to  each  of  the  plant  species 
beyond  what  is  already  provided  by 
existing  section  7  consultation 
requirements  caused  by  the  physical 
presence  of  the  nine  listed  species.  Any 
regulatory  conservation  benefits  would 
accrue  through  the  benefit  associated 
with  additional  section  7  consultation 
associated  with  critical  habitat.  Based 
on  a  review  of  past  consultations  and 
consideration  of  the  likely  ftiture 
activities  in  this  specific  area,  we  expect 
little  Federal  activity  that  would  trigger 
section  7  consultation  to  occur  on  this 
privately  owned  land.  We  also  believe 
that  critical  habitat  designation  would 
provide  little  additional  educational 
benefit  since  the  conservation  value  is 
already  known  by  the  landowner,  the 
State,  Federal  agencies,  and  private 
organizations,  and  the  area  has  been    ' 
identified  as  essential  to  the 
conservation  of  nine  plant  species 
through  publication  in  the  proposed 
critical  habitat  rule  and  this  fi»al  rule. 

(2)  Benefits  of  Exclusion 

Proactive  voluntary  conservation 
efforts  are  necessary  to  prevent  the 
extinction  and  promote  the -recovery  of 
these  species  on  the  island  of  Hawaii 
and  other  Hawaiian  islands  (Shogren  et 
al.  1991;  Wilcove  and  Chen  1998; 
Wilcove  et  al.  1998).  Consideration  of 
this  concern  is  especially  important  in 
areas  where  species  have  been 
extirpated  and  their  recovery  requires 
access  and  permission  for 
reintroduction  efforts  (Bean  2002; 
Wilcove  et  al.  1998).  For  example,  three 
of  the  nine  species  associated  with 
proposed  units  Hawaii  G,  W.  and  Z  are 
extirpated  from  Kamehameha  Schools 
lands,  and  repopulation  is  likely  not 
possible  without  human  assistance  and 
landowner  cooperation. 

Kamehameha  Schools  is  involved  in 
several  important  voluntary 
conservation  agreements  and  is 
currently  carrying  out  some  of  these 
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activities  for  the  conservation  of  these 
species.  They  have  developed  two 
programs  that  demonstrate  their 
conservation  commitments,  Aina  Ulu 
and  Malama  Aina.  The  Aina  Ulu 
program  implements  land  based 
education  programs,  whereas  Malama 
Aina  delivers  focused  stewardship  of 
natural  resources. 

Malama  Aina  has  been  focused  in  two 
distinct  areas,  Keauhou  in  Kau  District 
and  North-South  Kona,  with  a  budget 
commitment  in  2002  of  $1,000,000,  not 
including  staff  expenses.  Kamehameha 
Schools  has  more  than  25  years  of 
stewardship  experience  at  Keauhou  in 
Kau  District,  which  includes  the  Olaa- 
Kilauea  Management  partnership 
project  entered  into  on  July  6, 1994. 
This  area  is  within  proposed  critical 
habitat  unit  Hawaii  G.  The  vision  for 
Keauhou  is  to  restore  the  native 
ecosystems  in  order  to  utilize  the  entire 
area  for  education  and  cultural 
enrichment  by  using  sustainable 
economic  ventures  to  support  these 
programs.  Activities  within  this 
program  include  timber  certification, 
large  and  small  mammal  control,  weed 
control,  koa  thinning,  propagation  and 
outplanting  of  both  rare  and  common 
native  plants,  inventory,  monitoring  and 
data  analysis  of  stewardship  efforts, 
access  road  improvement,  refuse  clean 
up,  and  the  purchase  of  Keauhou  Ranch. 
Participating  partners  include:  Cultiu^l 
practitioners  (the  Edith  Kanakaole 
Foundation  and  the  Polynesian 
Voyaging  Society),  ranching  and  timber 
interests  (Hawaii  Forest  Industry 
Association),  researchers  and  scientists 
(University  of  Hawaii  at  Manoa  and 
Hilo,  the  Zoological  Society  of  San 
Diego,  U.Sr  Forest  Service,  Hawaiian 
Silversword  Foundation,  and  USGS- 
BRD),  educators  (Nawahi  Charter 
School),  natiual  resource  managers 
(Olaa-Kilauea  Management  Group, 
DOFAW,  the  Service,  HVNP,  and  The 
Nature  Conservancy  of  Hawaii  (TNCH)). 
Malama  Aina  has  allocated  $681,000, 
and  Aina  Ulu  has  allocated  $33,000. 
Preservation  of  this  area  conserves 
critically  endangered  species  of  plants 
and  animals  in  a  mix  of  ecosystems  with 
microenvironments  required  by  some  of 
Hawaii's  rarest  plants  and  animals, 
including  endangered  forest  birds  and 
lobeliads  (plants  in  the  family 
Campanulaceae).  This  management 
strategy  is  consistent  with  recovery  of 
these  species. 

Kamehameha's  Schools  North-South 
Kona  natiual  resource  conservation 
efforts  focus  on  three  distinct  areas: 
Honaunau  Forest  and  Honaimau  Uka, 
Kaupulehu  Kauila  Lama  Forest  and 
Kaupulehu  Uka.  and  Pulehua. 
Kamehameha  Schools  started  a  weed 


control  program  in  2002  in  Honaunau 
Forest  and  Honaunau  Uka.  In  both  the 
Forest  and  Uka  areas,  they  will  continue 
the  weed  control  program,  along  with  a 
timber  certification  program  to  write 
certifiable  plans  and  complete 
inventories.  In  the  Honaimau  Uka  area, 
they  will  construct  an  ungulate 
exclosure  fence  and  issue  a  contract  for 
a  botanical  survey,  and  in  the  Honaunau 
Forest  the  road  will  be  maintained. 
Funds  allocated  for  the  implementation 
of  these  projects  total  $52,500  to 
Honaunau  Forest  and  $29,500  to 
Honaunau  Uka.  Kaupulehu  Kauila  Lama 
Forest  and  Kaupulehu  Uka  lie  within 
the  proposed  critical  habitat  unit  Hawaii 
Z.  Conservation  activities  in  the  Aina 
Ulu  program  at  Kaupulehu  Kauila  Lama 
Forest  include  an  intern  program,  an 
outreach  coordinator,  multimedia 
curriculum  development,  small 
mammal  and  weed  control,  road 
maintenance,  installation  of  self- 
composting  toilets,  and  precious  wood- 
gathering.  Funds  allocated  for  these 
projects  total  $70,700.  Malama  Aina 
projects  at  Kaupulehu  Uka  include 
timber  certification,  large  mammal  and 
weed  control,  ungulate  exclosure 
fencing,  inventory,  monitoring  and  data 
analysis  of  conservation  actions  and 
road  maintenance.  Funds  allocated  for 
those  projects  total  $101,000.  Partners 
include:  Hawaii  Forest  Industry 
Association,  the  Service,  DOFAW,  local 
residents,  PIA  Sports  Properties  (lessee), 
U.S.  Forest  Service,  National  Tropical 
Botanical  Garden  (lessee],  and  Honokaa 
High  School.  Pulehua  lies  within 
proposed  critical  habitat  unit  Hawaii  W. 
Conservation  efforts  at  Pulehua  are  in 
the  beginning  stages.  Conservation 
projects  in  2003  will  focus  on  Weed    — 
control,  with  $7,500  allocated.  In  2002, 
an  ungulate  control  program  was 
initiated,  which  included  $7,000  to 
study  ungulate  issues  in  Kona.  This 
year's  budget  includes  $35,000  for 
ungulate  control,  with  an  additional 
$40,000  to  construct  enclosures  to 
measure  the  success  of  the  control 
efforts. 

Because  Kamehameha  Schools'  goal  is 
to  improve  habitat  for  threatened  and 
endangered  species,  the  district  is 
developing  a  Safe  Harbor  Agreement 
with  the  Service  and  the  State  through 
the  Safe  Harbor  program.  The  Safe 
Harbor  program  encourages  proactive 
management  to  benefit  endangered  and 
threatened  species  on  non-Federal  lands 
by  providing  regulatory  assurances  to 
landowners  that  no  additional 
Endangered  Species  Act  restrictions  will 
be  imposed  on  futiu^  land,  water,  or 
resource  use  for  enrolled  lands.  The 
Safe  Harbor  Agreement  would  include 


lands  within  proposed  critical  habitat 
units  W  and  Z.  The  purpose  of 
Kamehameha  Schools'  Safe  Harbor 
Agreement  is  to  encourage  voluntary 
restoration  and  enhancement  of  habitat 
for  threatened  and  endangered  species, 
and  to  enable  certain  species  to  be 
reintroduced  onto  Kamehameha 
Schools'  lands  where  such  species 
formerly  occurred,  including  the  bird 
species  palila  {Loxoides  bailleui),  as 
well  as  Argyroxiphium  kauense  and 
Delissea  undulata.  Some  of  the 
conservation  activities  planned  under 
this  Agreement  include  fencing  areas 
containing  mamane  (Sophora 
chrysophylla),  removal  of  ungulates, 
control  of  ungulates  in  areas  that  are  not 
fenced,  removal  of  predators  (e.g.,  rats), 
and  the  release  of  palila  into  the  area. 
Currently,  the  Agreement  being 
developed  includes  only  the  palila. 
However,  other  listed  and  candidate 
animal  and  plant  species  and  other 
conservation  activities  will  be  added  in 
the  future  (Peter  Simmons, 
Kamehameha  Schools,  in  litt.  2003). 

As  described  earlier,  Kamehameha 
Schools  has  a  history  of  entering  into 
conservation  agreements  with  various 
Federal  and  State  agencies  and  private 
organizations  on  biologically  important 
portions  of  their  lands.  These 
arrangements  have  taken  a  variety  of 
forms.  They  include  partnership 
commitments  such  as  the  Olaa-Kilauea 
Partnership  and  the  Dryland  Forest 
Working  Group.  The  listed  plant  species 
originally  included  within  the 
Kamehameha  Schools  portion  of 
proposed  units  Hawaii  G,  W,  and  Z  will 
benefit  substantially  fi-om  their 
voluntary  management  actions  because 
of  a  reduction  in  imgulate  browsing  and 
habitat  conversion,  a  reduction  in 
competition  with  nonnative  weeds,  a 
reduction  in  risk  of  fire,  and  the 
reintroduction  of  species  currently 
extirpated  from  various  areas  and  for 
which  the  technical  ability  to  propagate 
these  species  currently  exists  or  will  be 
developed  in  the  near  future. 

The  conservation  benefits  of  critical 
habitat  are  primarily  regulatory  or 
prohibitive  in  nature.  But  on  the  island 
of  Hawaii,  simply  preventing  "harmful 
activities"  will  not  slow  the  extinction 
of  listed  plant  species.  Where  consistent 
with  the  discretion  provided  by  the  Act, 
we  believe  it  is  necessary  to  implement 
policies  that  provide  positive  incentives 
to  private  landowners  to  voluntarily 
conserve  natural  resources,  and  that 
remove  or  reduce  disincentives  to 
conservation  (Michael  2001;  Michael,  in 
press).  Thus,  we  believe  it  is  essential 
for  the  recovery  of  these  nine  species  to 
build  on  continued  conservation 
activities,  such  as  these  with  a  proven 
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partner,  and  to  provide  incentives  for 
other  private  landowners  on  the  island 
of  Hawaii  who  might  be  considering 
implementing  voluntary  conservation 
activities  but  have  concerns  about 
incurring  incidental  regulatory  or 
economic  impacts. 

Approximately  80  percent  of 
imperiled  species  in  the  United  States 
occur  partly  or  solely  on  private  lands 
where  the  Service  has  little  management 
authority  (Wilcove  et  al.  1996).  In 
addition,  recovery  actions  involving  the 
reintroduction  of  listed  species  onto 
private  lands  require  the  voluntary 
cooperation  of  the  landowner  (Bean 
2002;  James  2002;  Knight  1999;  Main  et 
al.  1999;  Norton  2000;  Shogren  et  al. 
1999;  Wilcove  et  al.  1998).  Therefore,  "a 
successful  recovery  program  is  highly 
dependent  on  developing  working 
partnerships  with  a  wide  variety  of 
entities,  and  the  voluntary  cooperation 
of  thousands  of  non-Federal  landowners 
and  others  is  essential  to  accomplishing 
recovery  for  listed  species"  {Grouse  et 
al.  2002).  Because  large  tracts  of  land 
suitable  for  conservation  of  threatened 
and  endangered  species  are  mostly 
owned  by  private  landowners, 
successful  recovery  of  listed  species  on 
the  island  of  Hawaii  is  especially 
dependent  upon  working  partnerships 
and  the  voluntary  cooperation  of  private 
landowners. 

Kamehameha  Schools  owns  over 
6,800  acres  of  land  proposed  as  critical 
habitat  in  the  Agricultural  District. 
According  to  the  final  economic 
analysis,  if  this  land  were  redistricted  to 
the  Conservation  District,  the  total 
potential  loss  in  property  value  could  be 
more  than  approximately  $1,997,000. 
They  could  also  spend  over  $50,000 
contesting  a  proposed  redistricting. 
Thus,  designation  of  critical  habitat  on 
Kamehameha  Schools  land  could  result 
in  an  economic  impact  to  the  Trust  of 
over  $2  million. 


(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
we  have  determined  that  the  benefits  of 
excluding  the  Kamehameha  Schools 
lands  in  proposed  units  Hawaii  G,  W, 
and  Z  as  critical  habitat  outweigh  the 
benefits  of  including  them  as  critical 
habitat  for  Argyroxiphium  kauense, 
Bonamia  menziesii.  Cyanea  shipmanii, 
Cyanea  stictophylla,  Delissea  undulata, 
Neraudia  ovata,  Phyllostegia  racemosa, 
Phyllostegia  velutina,  and  Pleomele 
hawaiiensis. 

This  conclusion  is  based  on  the 
following  factors: 

1.  A  substantial  amount  of  the 
Kamehameha  Schools  lands  in  proposed 
units  Hawaii  G,  W.  and  Z  is  currently 


being  managed  by  the  landowner  on  a 
voluntary  basis  in  cooperation  with  us, 
cultural  practitioners  (the  Edith 
Kanakaole  Foundation  and  the 
Polynesian  Voyaging  Society),  ranching 
and  timber  interests  (Hawaii  Forest 
Industry  Association),  researchers  and 
scientists  (UH  Manoa  and  Hilo,  the 
Zoological  Society  of  San  Diego,  U.S. 
Forest  Service,  Silversward  Foundation, 
and  USGS-BRD),  educators  (Nawahi 
Charter  School),  and  natural  resource 
managers  (Olaa-Kilauea  Management 
Group,  DOFAW,  HVNP,  National 
Tropical  Botanical  Garden,  and  TNCH) 
to  achieve  important  conservation  goals. 

2.  In  the  past,  Kamehameha  Schools 
has  cooperated  with  Federal  and  State 
agencies  and  private  organizations  to 
implement  voluntary  conservation 
activities  on  their  lands  that  have 
resulted  in  tangible  conservation 
benefits. 

3.  Simple  regulation  of  "harmful 
activities"  is  not  sufficient  to  conserve 
these  species.  Landowner  cooperation 
and  support  is  required  to  prevent  the 
extinction  and  promote  the  recovery  of 
all  of  the  listed  species  on  this  island, 
because  of  the  need  to  implement 
proactive  conservation  actions  such  as 
imgulate  management,  weed  control, 
fire  suppression,  plant  propagation,  and 
outplanting.  This  need  for  landowner 
cooperation  is  especially  acute  because 
the  proposed  units  Hawaii  G,  W,  and  Z 
are  unoccupied  by  three  of  the  nine 
species.  Future  conservation  efforts, 
such  as  translocation  of  these  three 
plant  species  back  into  unoccupied 
habitat  on  these  lands,  will  require  the 
cooperation  of  Kamehameha  Schools. 
Exclusion  of  Kamehameha  Schools 
lands  from  this  critical  habitat 
designation  will  help  the  Service 
maintain  and  improve  this  partnership 
by  formally  recognizing  the  positive 
contributions  of  Kamehameha  Schools 
to  plant  recovery,  and  by  streamlining 
or  reducing  unnecessary  oversight. 

4.  Especially  given  the  current 
partnership  agreements  between 
Kamehameha  Schools  and  many  other 
organizations,  we  believe  the  benefits  of 
including  Kamehameha  Schools  lands 
as  critical  habitat  are  relatively  small. 
The  designation  of  critical  habitat  can 
serve  to  educate  the  general  public  as 
well  as  conservation  organizations 
regarding  the  potential  conservation 
value  of  an  area,  but  this  goal  is  already 
being  accomplished  through  the 
identification  of  this  area  in  the 
management  agreements  described     ' 
above.  Likewise,  there  will  be  little 
Federal  regulatory  benefit  to  the  species 
because:  (a)  There  is  a  low  likelihood 
that  these  proposed  critical  habitat  units 
will  be  negatively  affected  to  any 


significant  degree  by  Federal  activities 
requiring  section  7  consultation,  and  (b) 
these  areas  are  already  occupied  by  six 
listed  species  and  a  section  7  nexus 
already  exists.  We  are  unable  to  identify 
any  other  potential  benefits  associated 
with  critical  habitat  for  these  portions  of 
the  proposed  units. 

5.  We  believe  it  is  necessary  to 
establish  positive  working  relationships 
with  representatives  of  the  Native 
Hawaiian  community.  This  approach  of 
excluding  critical  habitat  and  entering 
into  a  mutually  agreeable  conservation 
partnership  strengthens  this 
relationship  and  should  lead  to 
conservation  benefits  beyond  the 
boundaries  of  Kamehameha  Schools 
land.  It  is  an  important  long  term 
conservation  goal  of  the  Service  to  work 
cooperatively  with  the  Native  Hawaiian 
community  to  help  recover  Hawaii's 
endangered  species.  This  partnership 
with  Kamehameha  Schools  is  an 
important  step  forward  toward  this  goal 

6.  While  we  didn't  find  that 
designating  critical  habitat  on 
Kamehameha  Schools  land  would  have 
a  significant  economic  impact  on  them, 
the  potential  cost  of  over  $1.65  million 
could  affect  Kamehameha  Schools' 
willingness  to  continue  their 
conservation  partnerships.  Even  if  they 
did  continue  to  implement  conservation 
activities  on  their  Kamehameha 
Schools'  land,  this  potential  cost  may 
result  in  a  reduction  of  the  amount  of 
funding  they  would  commit  to 
conservation  activities. 

7.  It  is  well  dociunented  that  publicly 
owned  lands  and  lands  owned  by 
private  organizations  alone  are  too  small 
and  poorly  distributed  to  provide  for  the 
conservation  of  most  listed  species 
(Bean  2002;  Grouse  et  al.  2002). 
Excluding  these  Kamehameha  Schools 
lands  from  critical  habitat  may,  by  way 
of  example,  provide  positive  social, 
legal,  and  economic  incentives  to  other 
non-Federal  landowners  on  the  island  of 
Hawaii  who  own  lands  that  could 
contribute  to  listed  species  recovery  if 
voluntary  conservation  measures  on 
these  lands  are  implemented  (Norton 
2000;  Main  et  al.  1999;  Shogren  et  al. 
1999;  Wilcove  and  Chen  1998).  As 
resources  allow,  the  Service  would  be 
willing  to  consider  future  revisions  or 
amendments  to  this  final  critical  habitat 
rule  if  landowners  affected  by  this  rule 
develop  conservation  programs  or 
partnerships  (e.g..  Habitat  Conservation 
Plans,  Safe  Harbor  Agreements, 
conservation  agreements)  on  their  lands 
that  outweigh  the  regulatory-  and  other 
benefits  of  a  critical  habitat  designation. 

In  conclusion,  we  find  that  the 
exclusion  of  critical  habitat  in  the 
Kamehameha  Schools  portions  of 
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proposed  units  Hawaii  G,  W,  and  Z 
would  most  likely  have  a  net  positive 
conservation  effect  on  the  recovery  and 
conservation  of  these  nine  plant  species 
when  compared  to  the  positive 
conservation  effects  of  a  critical  habitat 
designation.  As  described  above,  the 
overall  benefits  to  these  species  of  a 
critical  habitat  designation  on 
Kamehameha  Schools  lands  are 
relatively  small.  In  contrast,  we  believe 
this  exclusion  will  enhance  our  existing 
partnership  with  Kamehameha  Schools, 
and  it  will  set  a  positive  example  and 
provide  positive  incentives  to  other 
non-Federal  landowners  who  may  be 
considering  implementing  voluntary 
conservation  activities  on  their  lands. 
We  conclude  there  is  a  greater 
likelihood  of  beneficial  conservation 
activities  occurring  in  these  and  other 
areas  of  the  island  of  Hawaii  without 
designated  critical  habitat  than  there 
would  be  with  designated  critical 
habitat  on  these  Kamehameha  Schools 
lands. 

(4)  Exclusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species 

In  considering  whether  or  not 
exclusion  of  Kamehameha  Schools 
lands  in  proposed  units  Hawaii  G,  W, 
and  Z  might  result  in  the  extinction  of 
any  of  these  nine  species,  we  first 
considered  the  impacts  to  the  seven 
species  endemic  to  the  island  of  Hawaii 
{Argyroxiphium  kauense,  Cyanea 
shipmanii,  Cyanea  stictophylla. 
Neraudia  ovata,  Phyllostegia  racemosa, 
Phyllostegia  velutina.  and  Pleomele 
hawaiiensis),  and  second  to  the  two 
species  known  fi'om  the  island  of 
Hawaii  and  one  or  more  other  Hawaiian 
islands  [Bonamia  menziesit  and 
Delissea  undulata). 

These  agreements,  which  are        -   ^ 
described  above,  will  provide  tangible 
proactive  conservation  benefits  that  will 
reduce  the  likelihood  of  extinction  for 
both  the  seven  endemic  and  the  two 
multi-island  species  in  these  areas  of  the 
island  of  Hawaii  and  increase  their 
likelihood  of  recovery.  Extinction  for 
any  of  these  species  as  a  consequence  of 
this  exclusion  is  unlikely  because  there 
are  no  known  threats  in  these  portions 
of  proposed  units  Hawaii  G,  W,  and  Z 
due  to  any  ciurent  or  reasonably 
anticipated  Federal  actions  that  might 
be  regulated  under  section  7  of  the  Act. 
Further,  these  areas  are  already 
occupied  by  six  of  the  nine  species  and 
thereby  benefit  from  the  section  7 
protections  of  the  Act,  should  such  an 
unlikely  Federal  threat  actually 
materialize.  The  exclusion  of  these 
Kamehameha  Schools  lands  will  not 
increase  the  risk  of  extinction  to  any  of 
these  species,  and  it  may  increase  the 


likelihood  these  species  will  recover  by 
encouraging  other  landowners  to 
implement  voluntary  conservation 
activities  as  Kamehameha  Schools  has 
done. 

In  addition,  critical  habitat  is  being 
designated  on  other  areas  of  the  island 
of  Hawaii  for  all  seven  of  the  endemic 
species  (units  Hawaii  10 — 
Argyroxiphium  kauense — a,  Hawaii 
24 — Argyroxiphium  kauense — b,  Hawaii 
25 — Argyroxiphium  kauense — c,  Hawaii 
30 — Argyroxiphium  kauense — d,  Hawaii 
1 — Cyanea  shipmanii — a,  Hawaii  30 — 
Cyanea  shipmanii — b,  Hawaii  30 — 
Cyanea  shipmanii — c,  Hawaii  15 — 
Cyanea  stictophylla — a,  Hawaii  16 — 
Cyanea  stictophylla — b,  Hawaii  24 — 
Cyanea  stictophylla — c,  Hawaii  30 — 
Cyanea  stictophylla — d.  Hawaii  10 — 
Neraudia  ovata — a,  Hawaii  18 — 
Neraudia  ovata — d,  Hawaii  1 — 
Phyllostegia  racemosa — a,  Hawaii  2 — 
Phyllostegia  racemosa — b,  Hawaii  30 — 
Phyllostegia  racemosa — c,  Hawaii  24 — 
Phyllostegia  velutina — a,  Hawaii  30 — 
Phyllostegia  velutina — b,  Hawaii  7 — 
Pleomele  hawaiiensis — a,  Hawaii  10^ 
Pleomele  hawaiiensis — b,  Hawaii  18 — 
Pleomele  hawaiiensis — c,  and  Hawaii 
23 — Pleomele  hawaiiensis— d].  Critical 
habitat  has  also  been  designated 
elsewhere  on  the  island  of  Hawaii 
(Hawaii  10 — Bonamia  menziesit — a, 
Hawaii  10 — Delissea  undulata — a,  and 
Hawaii  10 — Delissea  undulata — b)  and 
designated  on  other  islands  for  the 
remaining  two  multi-island  species 
within  their  historical  range  consistent 
with  the  guidance  in  recovery  plans. 
Critical  habitat  has  been  designated  for 
Bonamia  menziesii  on  Kauai  (habitat  for 
two  populations),  Oahu  (habitat  for  four 
populations),  and  Maui  (habitat  for  one 
population)  (68  FR  9116;  68  FR  35949; 
68  FR  25934).  Habitat  for  one 
population  is  in  the  excluded  lands  on 
Lanai  (68  FR  1220).  We  have  designated 
critical  habitat  for  Delissea  undulata  on 
Kauai  (habitat  for  three  populations)  (68 
FR  9116).  These  other  designations 
identify  conservation  areas  for  the 
maintenance  and  expansion  of  the 
existing  populations. 

In  sura,  the  above  analysis  concludes 
that  an  exclusion  of  Kamehameha 
Schools  lands  within  proposed  units 
Hawaii  G,  W,  and  Z  from  final  critical 
habitat  on  the  island  of  Hawaii  will 
have  a  net  beneficial  impact  with  little 
risk  of  negative  impacts.  Therefore,  the 
exclusion  of  the  Kamehameha  Schools 
portions  of  proposed  units  Hawaii  G,  W, 
and  Z  will  not  cause  extinction  and 
should  in  fact  improve  the  chances  of 
recovery  for  Argyroxiphium  kauense, 
Bonamia  menziesii,  Cyanea  shipmanii, 
Cyanea  stictophylla,  Delissea  undulata, 
Neraudia  ovata,  Phyllostegia  racemosa. 


Phyllostegia  velutina,  and  Pleomele 
hawaiiensis. 

Queen  Liliuokalani  Trust 

The  southwestern  portion  of  proposed 
unit  Hawaii  Y2  on  Queen  Liliuokalani 
Trust  land  is  unoccupied  habitat  for  two 
species:  Isodendrion  pyrifolium  and 
Neraudia  ovata.  According  to  our 
published  recovery  plans,  recovery  of 
these  two  species  will  require 
reproducing,  self-sustaining  populations 
located  in  a  geographic  array  across  the 
landscape,  with  population  numbers 
and  population  locations  of  sufficient 
robustness  to  withstand  periodic  threats 
caused  by  natural  disaster  or  biological 
threats  (Service  1996,  1998).  The  highest 
priority  recovery  tasks  include  active 
management,  such  as  plant  propagation 
and  reintroduction,  fire  control, 
nonnative  species  removal,  and 
ungulate  fencing.  Failure  to  implement 
these  active  management  measures  on 
this  and  other  units,  all  of  which  require 
voluntary  landowner  support  and 
participation,  virtually  assures  the 
extinction  of  these  species  in  the  wild. 
Many  of  these  types  of  conservation 
actions  in  this  area  of  the  island  of 
Hawaii  will  be  carried  out  as  part  of 
Queen  Liliuokalani  Trust's  partnership 
with  the  Service  and  by  actions  taken  on 
the  landowner's  initiative.  These 
activities,  which  are  described  in  more 
detail  below,  require  substantial 
voluntary  cooperation  by  Queen 
Liliuokalani  Trust. 

The  following  analysis  describes  the 
likely  conservation  benefits  of  a  critical 
habitat  designation  compared  to  the 
conservation  benefits  without  critical 
habitat  designation.  We  paid  particular 
attention  to  the  following  issues:  To 
what  extent  a  critical  habitat 
designation  would  confer  regulatory 
conservation  benefits  on  these  species; 
to  what  extent  the  designation  would 
educate  members  of  the  public  such  that 
conservation  efforts  would  be  enhanced; 
and  whether  a  critical  habitat 
designation  would  have  a  positive, 
neutral,  or  negative  impact  on  voluntary 
conservation  efforts  on  this  privately 
owned  land  as  well  as  other  non-Federal 
lands  on  the  island  of  Hawaii  that  could 
contribute  to  recovery. 

if  a  critical  habitat  designation 
reduces  the  likelihood  that  voluntary 
conservation  activities  will  be  carried 
out  on  the  island  of  Hawaii,  and  at  the 
same  time  fails  to  confer  a  counter- 
balancing positive  regulatory  or 
educational  benefit  to  the  species,  then 
the  benefits  of  excluding  such  areas 
from  critical  habitat  outweigh  the 
benefits  of  including  them.  Although, 
the  results  of  this  type  of  evaluation  will 
vary  significantly  depending  on  the 
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landowners,  geographic  areas,  and 
species  involved,  we  believe  the  Queen 
Liliuokalani  Trust  lands  in  proposed 
unit  Hawaii  Y2  merit  this  evaluation. 

(1)  Benefits  of  Inclusion 

Critical  habitat  in  the  Queen 
Liliuokalani  Trust  portion  of  proposed 
unit  Hawaii  Y2  was  proposed  for 
Isodendrion  pyrifolium  and  Neraudia 
ovata.  The  primary  direct  benefit  of 
inclusion  of  this  portion  of  proposed 
unit  Hawaii  ¥2  as  critical  habitat  would 
resuh  from  the  requirement  under 
section  7  of  the  Act  that  Federal 
agencies  consult  with  us  to  ensure  that 
any  proposed  Federal  actions  do  not 
destroy  or  adversely  modify  critical 
habitat. 

Historically,  we  have  conducted  two 
formal  and  21  informal  consultations 
under  section  7  on  the  island  of  Hawaii 
for  any  of  the  47  plant  species.  None 
were  for  Queen  Liliuokalani  Trust  land. 
As  a  result  of  the  low  level  of  previous 
Federal  activity  on  Queen  Liliuokalani 
Trust  land,  and  after  considering  the 
likely  low  probability  of  Federal 
activities  Uiat  might  occur  on  this  land 
(no  anticipated  Federal  permits  or 
funding),  we  think  that  there  is  likely  to 
be  a  low  number  of  futine  Federal 
activities  that  would  negatively  affect 
habitat  on  the  Queen  Liliuokalani  Trust 
portion  of  proposed  critical  habitat 
(DBA  2002).  Therefore,  there  is  a  low 
regulatory  benefit  of  a  critical  habitat 
designation  in  this  area. 

Another  possible  benefit  is  that  the 
designation  of  critical  habitat  can  serve 
to  educate  the  public  regarding  the 
potential  conservation  value  of  an  area, 
and  this  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
Any  information  about  these  two 
species  and  their  habitats  that  reaches  a 
wide  audience,  including  other  parties 
engaged  in  conservation  activities, 
could  have  a  positive  conservation 
benefit. 

While  we  believe  this  educational 
outcome  is  important  for  Isodendrion 
pyrifolium  and  Neraudia  ovata,  we 
believe  it  has  mostly  been  achieved. 
Through  the  proposal  of  critical  habitat, 
proposed  unit  Hawaii  Y2,  including  the 
portion  that  lies  within  Queen 
Liliuokalani  Trust  land,  has  been 
identified  as  essential  to  the 
conservation  of  two  of  the  47  plant    j 
species  addressed  in  this  rule.  In 
addition,  the  proposed  conservation 
activities  to  be  conducted  within 
proposed  unit  Hawaii  Y2,  assisted  by 
the  Service,  demonstrates  that  the 
landowner  is  already  aware  of  the 
importance  of  this  area  for  the 


conservation  of  these  two  species.  It  is 
anticipated  that  other  portions  of  the 
general  public  will  likewise  be  better 
informed  of  the  value  of  this  area  as 
Queen  Liliuokalani  Trust  implements 
conservation  activities  on  this  land. 
In  sum,  we  believe  that  a  critical 
habitat  designation  for  listed  plants  on 
Queen  Liliuokalani  Trust  land  would 
provide  a  relatively  low  level  of 
additional  regulatory  conservation 
benefits  to  Isodendrion  pyrifolium  and 
Neraudia  ovata.  Any  regulatory 
conservation  benefits  would  accrue 
through  the  benefit  associated  with 
section  7  consultation  associated  with 
critical  habitat.  Based  on  a  review  of 
past  consultations  and  consideration  of 
the  likely  future  activities  in  this 
specific  area,  we  determined  that  there 
is  little  Federal  activity  expected  to 
occur  on  this  privately  owned  land  that 
would  trigger  section  7  consultation. 

(2)  Benefits  of  Exclusion 

While  the  economic  analysis 
concludes  the  designation  of  critical 
habitat  on  Queen  Liliuokalani  Trust 
land  would  not  prevent  them  from 
developing  their  property,  the  analysis 
assumes  it  is  reasonably  foreseeable  that 
the  designation  could  cause  a  delay  in 
development  approvals  as  additional 
environmental  studies  may  be 
conducted,  and  State  and  county 
officials  investigate  the  implications  of 
critical  habitat  on  the  property.  The 
value  of  the  loss  of  this  potential  delay 
is  estimated  to  be  between  $13.8  and 
$21.6  million. 

In  addition,  proactive  voluntary 
conservation  efforts  are  necessary  to 
prevent  the  extinction  and  promote  the 
recovery  of  these  listed  plant  species  on 
the  island  of  Hawaii  and  other  Hawaiian 
islands  (Shogren  et  al.  1999;  Wilcove 
and  Chen  1998;  Wilcove  et  al.  1998). 
Consideration  of  this  concern  is 
especially  important  in  areas  where 
species  have  been  extirpated  and  their 
recovery  requires  access  and  permission 
for  reintroduction  efforts  (Bean  2002; 
Wilcove  et  al.  1998).  For  example,  since 
both  species  associated  with  proposed 
unit  Y2  are  extirpated  from  Queen 
Lihuokalani  Trust  land,  repopulation  is 
likely  not  possible  without  human 
assistance  and  landowner  cooperation. 

Under  the  terms  of  its  January  17, 
2003,  proposal  to  the  Service,  Queen 
Liliuokalani  Trust  has  agreed  to 
implement  a  voluntary  conservation 
partnership  with  the  Service  which  will 
benefit  these  species.  The  conservation 
partnership  includes- the  following:  (1) 
The  Trust  is  willing  to  partner  with  us 
on  a  propagation  project  for  the 
Isodendrion  pyrifolium  under  a  Service 
cost-sharing  agreement.  The  Trust  will 


contribute  up  to  $10,000  toward  the 
propagation  research  project  to  be 
conducted  by  an  expert  acceptable  to 
both  Queen  Liliuokalani  Trust  and  the 
Service.  The  trust  will  also  integrate  this 
effort  with  its  cultural  and  educational 
programs  with  children  and  develop  a 
curriculum  similar  to  one  at  Kaala 
Farms  in  Waianae  on  Oahu.  an  island 
where  Isodendrion  pvrifolium  was 
historically  found;  {2)  the  Trust  agrees 
to  set  aside  for  outplanting  21  ha  (53  ac) 
of  land,  consisting  of  10  ha  (25  ac)  in  the 
northern  portion  of  the  Queen 
Liliuokalani  Trust  property  and  11  ha 
(28  ac)  in  the  southeast  portion.  The 
Trust  vdll  also  allow  for  the 
reintroduction  of  Isodendrion 
pyrifolium,  Neraudia  ovata,  and  other 
endangered  species  that  may  be  found 
and/or  reintroduced  on  the  property 
into  the  designated  22  ha  (53  ac).  These 
conservation  measures  are  consistent 
with  recovery  of  these  species. 

We  believe  that  both  of  the  species  for 
which  proposed  unit  Hawaii  Y2  was 
originally  proposed  will  benefit  from 
these  management  actions.  The  primary 
benefits  are  the  voluntary  propagation 
and  eventual  reintroduction  of  species 
currently  extirpated  from  this  area. 

The  conservation  benefits  of  critical 
habitat  are  primarily  regulatory  or 
prohibitive  in  nature.  But,  on  the  island 
of  Hawaii,  simply  preventing  'harmful 
activities"  will  not  slow  the  extinction 
of  listed  plant  species  (Bean  2002). 
Where  consistent  with  the  discretion 
provided  by  the  Act,  we  believe  it  is 
necessary  to  implement  policies  that 
provide  positive  incentives  to  private 
landowners  to  voluntarily  conserve 
natural  resources,  and  that  remove  or 
reduce  disincentives  to  conservation 
(Wilcove  et  al.  1998).  We  believe  that  a 
voluntary  conservation  agreement  has 
the  highest  likelihood  of  success  if 
critical  habitat  is  not  designated  as 
currently  proposed  because  the 
landowner  believes  there  is  an 
unacceptable  risk  that  the  critical 
habitat  designation  will  result  in  a 
decrease  in  Queen  Liliuokalani  Trust's 
ability  to  remain  economically  viable.  If 
so,  they  would  lose  the  ability  to 
generate  enough  income  for  programs 
that  benefit  orphan  and  destitute 
Hawaiian  children.  We  believe  that  the 
landowner's  concerns  over  these 
potential  negative  impacts,  should 
critical  habitat  be  designated,  would 
affect  its  voluntary  conservation  efforts, 
which  we  believe  are  necessary  to 
conserve  these  species. 

Thus,  we  believe  it  is  essential  for  the 
recovery  oi  Isodendrion  pyrifolium  and 
Neraudia  ovata  to  instigate  voluntary 
conservation  activities  such  as  these 
that  would  otherwise  not  have  occurred 
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on  this  property  and  to  provide  positive 
incentives  for  other  private  landowners 
on  the  island  of  Hawaii  who  might  be 
considering  implementing  voluntary 
conservation  activities  but  have 
concerns  about  incurring  incidental 
regulatory  or  economic  impacts. 
Approximately  80  percent  of  imperiled 
species  in  the  United  States  occur  partly 
or  solely  on  private  lands  where  the 
Service  has  little  management  authority 
(Wilcove  et  al.  1996).  In  addition, 
recovery  actions  involving  the 
reintroduction  of  listed  species  onto 
private  lands  require  the  voluntary 
cooperation  of  the  landowner  (Bean 
2002;  James  2002;  Knight  1999;  Main  et 
al.  1999;  Norton  2000;  Shogren  et  al. 
1999;  Wilcove  et  al.  1998).  Therefore,  "a 
successful  recovery  program  is  highly 
dependent  on  developing  working 
partnerships  with  a  wide  variety  of 
entities,  and  the  voluntary  cooperation 
of  thousands  of  non-Federal  landowners 
and  others  is  essential  to  accomplishing 
recovery  for  listed  species'  (Grouse  et  al. 
2002).  Because  large  tracts  of  land 
suitable  for  conservation  of  threatened 
and  endangered  species  are  owned  by 
private  landowners,  successful  recovery 
of  listed  species  on  the  island  of  Hawaii 
is  especially  dependent  upon  working 
partnerships  and  the  voluntary 
cooperation  of  non-Federal  landowners. 
Without  additional  voluntary 
conservation  efforts  for  these  two 
species,  recovery  will  not  occur. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
we  have  determined  that  the  benefits  of 
excluding  the  Queen  Liliuokalani  Trust 
portion  of  proposed  unit  Hawaii  Y2 
from  critical  habitat  outweigh  the 
benefits  of  including  it  as  critical  habitat 
for  Isodendrion  pyrifolium  and 
Neraudia  ovata. 

This  conclusion  is  based  on  the 
following  factors: 

1.  The  Queen  Liliukolani  Trust  has 
agreed  to  implement  voluntary 
conservation  measures  for  Isodendrion 
pyrifolium  and  Neraudia  ovata  on 
currently  unoccupied  habitat  within 
Queen  Liliuokalani  Trust's  portion  of 
proposed  unit  Hawaii  Y2. 

2.  Simple  regulation  of  "harmful 
activities"  is  not  sufficient  to  conserve 
these  species.  Critical  habitat 
designation  would  not  encourage,  and 
may  discourage,  reintroductions  of  these 
species  to  these  lands.  Landowner 
cooperation  and  support  will  be 
requiifed  to  prevent  the  extinction  and 
promote  the  recovery  of  all  of  the  listed 
island-endemic  species  caused  by  the 
need  to  implement  proactive 
conservation  actions  such  as  ungulate 


management,  weed  control,  fire 
suppression,  plant  propagation,  and 
outplanting.  'This  need  for  landowner 
cooperation  is  especially  acute  because 
proposed  unit  Hawaii  Y2  is  unoccupied 
by  both  of  these  species.  Future 
conservation  efforts,  such  as 
reintroduction  of  these  plant  species 
back  onto  these  lands,  will  require  the 
cooperation  of  Queen  Liliuokalani 
Trust.  Exclusion  of  Queen  Liliuokalani 
Trust's  land  from  this  critical  habitat 
designation  will  help  the  Sei^vice 
maintain  and  improve  the  voluntary 
cooperation  of  Queen  Liliuokalani  Trust 
by  formally  recognizing  the  positive 
contributions  of  Queen  Liliuokalani 
Trust  to  plant  conservation,  and  by 
streamlining  or  reducing  unnecessary 
regulatory  oversight.  A  critical  habitat 
designation  absent  this  cooperation 
would  provide  little  meaningful 
conservation  benefit  to  these  species 
because  the  land  would  likely  remain 
unoccupied. 

3.  Given  the  agreement  between  the 
landowner  and  us,  as  well  as  other 
planned  conservation  activities  on  their 
property,  we  believe  the  overall 
regulatory  and  educational  benefits  of 
including  this  portion  of  the  unit  as 
critical  habitat  are  relatively  small.  The 
designation  of  critical  habitat  can  serve 
to  educate  the  general  public  as  well  as 
conservation  organizations  regarding  the 
potential  conservation  value  of  an  area, 
but  this  goal  has  been  effectively 
accomplished  through  the  identification 
of  this  area  in  the  January  17,  2003, 
proposal  described  above.  Likewise, 
there  will  be  little  Federal  regulatory 
benefit  to  the  species  because  (a)  there 

is  a  low  likelihood  that  this  proposed 
critical  habitat  unit  will  be  negatively 
affected  to  any  significant  degree  by 
Federal  activities  requiring  section  7 
consultation,  and  (b)  the  fear  that  a 
critical  habitat  designation  on  this 
property  will  harm  the  ability  of  this 
landowner  to  generate  funds  to  benefit 
orphan  and  destitute  Hawaiian  children, 
and  any  positive  educational  benefit  of 
designation  is  negatively  impacted 
when  the  impression  is  given  that 
conservation  goals  can  undermine  the 
philanthropic  goals  of  the  landowner. 
We  are  unable  to  identify  any  other 
potential  benefits  associated  with 
critical  habitat  for  this  portion  of  the 
proposed  unit. 

4.  We  believe  it  is  necessary  to 
establish  positive  working  relationships 
with  representatives  of  the  Native 
Hawaiian  community.  This  approach  of 
excluding  critical  habitat  and  entering 
into  a  mutually  agreeable  conservation 
partnership  strengthens  this 
relationship  and  should  lead  to 
conservation  benefits  beyond  the. 


boundaries  of  Queen  Liliuokalani  Trust 
land.  The  Service  has  an  important  long 
term  conservation  goal  to  work 
cooperatively  with  the  Native  Hawaiian 
community  to  help  recover  Hawaii's 
endangered  species.  The  partnership 
with  Queen  Liliuokalani  Trust,  as 
articulated  in  the  Trust's  letter  to  us,  is 
an  important  step  forward  toward  this 
goal. 

5.  While  we  didn't  find  designating 
critical  habitat  on  Queen  Lilioukolani 
Trust  land  would  prevent  the  Trust  from 
proceeding  with  their  proposed 
development  or  have  a  significant 
economic  impact  on  them,  the  potential 
cost  of  up  to  $21.6  million  due  to 
possible  delays  in  obtaining  State  and 
county  approvals  and  completing  the 
development  could  affect  their 
willingness  to  continue  their 
conservation  partnerships.  Even  if  they 
did  continue  to  implement  conservation 
activities  on  their  land,  this  potential 
cost  may  result  in  a  reduction  of  the 
amount  of  funding  available  for 
implementing  conservation  activities.  In 
addition.  Queen  Lilioukolani  Trust  uses 
revenue  from  its  land  holding  to  provide 
care  for  orphans  and  destitute  children 
(with  a  preference  to  children  of  Native 
Hawaiian  ancestry).  This  potential 
reduction  in  revenue  could  have 
significant  social  and  cultural  impacts 
on  the  community. 

6.  It  is  well  documented  that  publicly 
owned  lands,  lands  owned  by 
conservation  organizations  and 
privately  owned  lands  alone,  are  too 
small  and  poorly  distributed  to  provide 
for  the  conservation  of  most  listed 
species  (Bean  2002,  Grouse  et  al.  2002). 
Excluding  these  privately  owned  lands 
from  critical  habitat  may,  by  way  of 
example,  provide  positive  social,  legal, 
and  economic  incentives  to  other  non- 
Federal  landowners  on  the  islcind  of 
Hawaii  who  own  lands  that  could 
contribute  to  listed  species  recovery  if 
voluntary  conservation  measures  on 
these  lands  are  implemented  (Norton 
2000;  Main  et  al.  1999;  Shogren  et  al. 
1999;  Wilcove  and  Chen  1998). 

In  conclusion,  we  find  that  the 
exclusion  of  critical  habitat  in  the 
Queen  Liliuokalani  Trust  portion  of 
proposed  unit  Hawaii  Y2  would,  have  a 
net  positive  conservation  effect  on  the 
recovery  and  conservation  of 
Isodendrion  pyrifolium  and  Nemudia 
ovata  when  compared  to  the 
conservation  effects  of  a  critical  habitat 
designation.  As  described  above,  the 
overall  benefits  to  these  species  of  a 
critical  habitat  designation  on  the 
Queen  Liliuokalani  Trust  portion  of 
proposed  unit  Hawaii  Y2  are  relatively 
small.  We  conclude  there  is  a  greater 
likelihood  of  beneficial  conservation 
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activities  occurring  in  this  area  of  the 
island  of  Hawaii  without  designated 
critical  habitat  than  there  would  be  with 
designated  critical  habitat  in  this 
location.  We  reached  this  conclusion 
because  the  landowner  has  agreed  to 
implement  voluntary  conservation 
efforts  on  their  lands  without  critical 
habitat  designation.  Therefore,  we 
conclude  that  the  benefits  of  excluding 
this  portion  of  proposed  unit  Hawaii  Y2 
from  critical  habitat  for  Isodendrion 
pyrifolium  and  Neraudia  ovata 
outweigh  the  benefits  of  including  it. 

(4)  Exclusion  of  This  Unit  Will  Not 
Cause  Extinction  of  the  Species 

In  considering  whether  or  not 
exclusion  of  the  Queen  Uliuokalani 
Trust  portion  of  proposed  unit  Hawaii 
Y2  might  result  in  the  extinction  of 
either  of  these  two  species,  we  first 
considered  the  impacts  to  the  species 
endemic  to  the  island  of  Hawaii, 
Neraudia  ovata,  and  second  to 
Isodendrion  pyrifolium,  which  is  known 
from  the  island  of  Hawaii  and  other 
Hawaiian  islands. 

For  both  the  endemic  and  the  multi- 
island  species,  we  conclude  that  the 
voluntary  conservation  measures  to  be 
provided  by  Queen  Uliuokalani  Trust 
and  the  Service  will  provide  more  net 
conservation  benefits  than  would  be 
provided  by  designating  the  portion  of 
proposed  unit  Hawaii  YZ-.  as  critical 
habitat.  These  conservation  measures, 
which  are  described  above,  will  provide 
tangible  proactive  conservation  benefits 
that  will  reduce  the  likelihood  of 
extinction  for  the  two  listed  plants  in 
this  area  of  the  island  of  Hawaii  and 
increase  their  likelihood  of  recovery. 
Extinction  for  either  of  these  species  as 
a  consequence  of  this  exclusion  is 
unlikely  because  there  are  no  known 
threats  in  this  portion  of  proposed  unit 
Hawaii  Y2  due  to  any  current  or 
reasonably  anticipated  Federal  actions 
that  might  be  regulated  under  section  7 
of  the  Act.  hnplementation  of  the 
conservation  measures  by  Queen 
Liliuokalani  Trust,  and  the  exclusion  of 
their  portion  of  proposed  unit  Hawaii 
Y2,  have  the  greatest  likelihood  of 
preventing  extinction  of  these  two 
species,  especially  Neraudia  ovata. 
which'  is  endemic  to  the  island  of 
Hawaii. 

In  addition,  critical  habitat  is  being 
designated  on  other  areas  of  the  island 
of  Hawaii  for  Neraudia  ovata  (Hawaii 

10 — Neraudia  ovata — a  and  Hawaii  18 

Nemudja  ovata— d),  and  critical  habitat 
has  been  designated  elsewhere  in  the 
state  for  Isodendrion  pyrifolium.  We 


have  designated  critical  habitat  for 
Isodendrion  pyrifolium  within  its 
historical  range  on  Oahu  (habitat  for 
three  populations),  Molokai  (habitat  for 
one  population),  and  Maui  (habitat  for 
two  populations)  (68  FR  35949,  June  17 
2003;  68  FR  12982,  March  19,  2003;  68 
FR  25934,  May  14,  2003).  In  addition, 
habitat  for  two  populations  is  within  the 
area  excluded  from  critical  habitat  on 
Lanai  (68  FR  1220,  January  9,  2003). 
These  other  designations  identify 
conservation  areas  for  the  maintenance 
and  expansion  of  the  existing 
populations. 

In  sum,  the  above  analysis  concludes 
that  an  exclusion  of  Queen  Liliuokalani 
Trust  land  within  proposed  unit  Hawaii 
Y2  from  final  critical  habitat  on  the 
island  of  Hawaii  will  have  a  net 
beneficial  impact  with  little  risk  of 
negative  impacts.  Therefore,  the 
exclusion  of  the  Queen  Liliuokalani 
Trust  portion  of  proposed  unit  Hawaii 
Y2  will  not  cause  extinction  and  should 
in  fact  improve  the  chances  of  recovery 
for  Isodendrion  pyrifolium  and 
Neraudia  ovata. 


Summary  of  Recovery  Populatioiis  for 
255  Hawaiian  Plants 


Other  Private  Landowners 

As  resources  allow,  the  Service  would 
be  willing  to  consider  futiu-e  revisions  • 
or  amendments  to  this  final  critical 
habitat  rule  if  other  landowners  affected 
by  this  rule  develop  conservation 
programs  or  partnerships  (e.g..  Habitat 
Conservation  Plans.  Safe  Harbor 
Agreements,  conservation  agreements, 
etc.)  on  their  lands  that  outweigh  the 
regulatory  and  educational  benefits  of  a 
critical  habitat  designation. 

Taxonomic  Changes 

At  the  time  we  listed  Delissea 
undulata,  Hibiscus  brackenridgei, 
Mariscus  fauriei,  Mariscus 
pennatiformis,  and  Phyllostegia 
parviflora,  we  followed  the  taxonomic 
treatments  in  Wagner  et  al.  (1990),  the 
widely  used  and  accepted  Manual  of  the 
Flowering  Plants  of  Hawaii.  Subsequenl 
to  the  final  listing,  we  became  aware  of 
new  taxonomic  treatments  of  these 
species.  Also,  in  the  recently  published 
.  Hawaii's  Fems  and  Fern  Allies  (Palmer 
2003),  Asplenium  fragile  var.  insulare 
has  undergone  a  taxonomic  revision. 
Due  to  the  court-ordered  deadlines,  we 
are  required  to  publish  this  final  rule  to 
designate  critical  habitat  on  the  island 
of  Hawaii  before  we  can  prepare  and 
publish  a  notice  of  taxonomic  changes 
for  these  six  species.  We  plan  to  publish 
a  taxonomic  change  notice  for  these  six 
species  after  we  have  published  the 
final  critical  habitat  designation  on  the 
island  of  Hawaii. 


During  the  public  comment  periods 
on  the  proposed  designations  and 
nondesignations  of  critical  habitat  for 
plants  from  the  islands  of  Kauai,  Niihau, 
Lanai,  Maui,  Molokai,  Northwestern 
Hawaiian  Islands,  Oahu,  and  the  island 
of  Hawaii,  we  received  several 
.    comments  regarding  the  difficulty  of 
commenting  in  an  informed  manner  on 
critical  habitat  for  species  occurring  on 
more  than  one  island  because  the 
proposed  rules  did  not  provide 
information  on  critical  habitat  proposed 
on  other  islands  for  multi-island 
species.  To  address  this  concern,  on 
August  20.  2002,  we  reopened 
simultaneous  comment  periods  for  the 
proposed  designations  and 
nondesignations  of  critical  habitat  for 
plant  species  on  the  islands  of  Kauai, 
Niihau,  Maui,  Molokai,  and  the 
Northwestern  Hawaiian  Islands  until 
September  30,  2002,  and  for  plant 
species  on  the  islands  of  Hawaii  and 
Oahu  until  November  30,  2002.  The 
new  comment  periods  allowed  all 
interested  parties  to  review  all  the 
proposals  together  and  submit  written 
comments.  A  comment  period  for  the 
proposed  designations  and 
nondesignations  of  critical  habitat  for 
plant  species  on  L^nai  opened  on  July 
15,  2002,  and  closed  on  August  30, 
2002,  overlapping  with  the  reopened 
comment  periods  for  the  islands 
mentioned  above. 

As  outlined  in  the  above  section 
"Criteria  Used  to  Identify  Critical 
Habitat,"  the  overall  recovery  goal 
stated  in  the  recovery  plans  for  each  of 
these  species  includes  the  establishment 
of  8  to  10  populations  with  a  minimum 
of  100  mature  reproducing  individuals 
per  population  for  long-lived 
perennials;  300  mature  reproducing 
individuals  per  population  for  short- 
lived perennials;  and  500  mature 
reproducing  individuals  per  population 
for  annuals.  There  are  some  specific 
exceptions  to  this  general  recovery  goal 
of  8  to  10  populations  for  species  that 
are  believed  to  be  very  narrowly 
distributed  on  a  single  island.  To  be 
considered  recovered,  the  populations 
of  a  multi-island  species  should  be 
distributed  among  the  islands  of  its 
known  historic  range.  In  this  final 
critical  habitat  rule,  we  include  a  table 
that  summarizes  the  distribution  of 
recovery  populations  by  island  for  each 
of  the  255  species  at  issue  (Table  5). 
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Table  5.— Summary  of  Island  Distribution  of  Recovery  Populations  for  255  Listed  Hawaiian  Plants 


Species 


Island  Distribution 


Kauai 


Oahu 


Molokai 


Lanai 


Maui 


Hawaii 


Niihau 

Kahoolawe 

NWHI 


Totals 


Abutilon  eremitopetalum .... 

Abutilon  sandwicense 

Acaena  exiguat 

Achyranthes  mutica 

Adenophorus  periens  ;. ; 

Alectryon  macrococcus : 

Alsinidendron  lychnoides 

Alsinidendron  obovatum 

Alsinidendron  trinerve 

Alsinidendron  viscosum 

Amaranthus  brownii ;... 

Argyroxiphium  kauense '. 

Argyroxiphium  sandwicense  ssp.  macrocephalum 

Asplenium  fragile  ^ar  insulare 

Bidens  micrantha  ssp.  kalealaha  

Bidens  wiebkei  

Bonamia  menziesii  

Brighamia  insignis  

Brighamia  rockii 

Canavalia  molokaiensis 

Cenchrus  agnmonioides , 

Centaurium  sebaeoides 

Chamaesyce  celastroides  var.  kaenana 

Chamaesyce  deppeana  

Chamaesyce  halemanui 

Chamaesyce  herbstii- 

Chamaesyce  kuwaleana 

Chamaesyce  rockii 

Clermontia  drepanomorpha 

Clermonlia  lindseyana ^ 

Clermontia  oblongifolia  ssp  brevipes  

Clermontia  oblongifolia  ssp.  mauiensis 

Clermontia  peleana  

Clermontia  pyrularia  

Clermontia  samuelii 

Colubrina  oppositifolia  

Ctenitis  squamigera '. 

Cyanea  acuminata  : 

Cyanea  asarifolia , 

Cyanea  copelandii  ssp.  copelandiit  .., 

Cyanea  copelandii  ssp  haleakalaensis 

Cyanea  crispa  ; 

Cyanea  dunbarii  

Cyanea  glabra 

Cyanea  grimesiana 'ssp.  grimesiana 

Cyanea  grimesiana  ssp  obatae 

Cyanea  hamatifiora  ssp.  carlsonii 

Cyanea  hamatifiora  ssp.  hamatifiora 

Cyanea  humtx)ltiana  » 

Cyanea  koolauensis  ; 

Cyanea  lobata  

Cyanea  longiflora : 

Cyanea  macrostegia  ssp.  gibsonii 

Cyanea  mannii  .- 

Cyanea  mceldowneyi 

Cyanea  pinnatifida 

Cyanea  platyphylla  

Cyanea  procera 

Cyanea  recta  

Cyanea  remyi 

Cyanea  shipmanii 

Cyanea  stictophylla  

Cyanea  st.-johnii 

Cyanea  superba 

Cyanea  truncata 

Cyanea  undulata  

Cyperus  trachysanthos 

Cyrtandra  crenata 


0 

4 

2 

10 


10 


10 


10 
10 


'5 
6 


10 


•'8 
*'7 


7 

2 

17 

'2 


'7 

'7 

•10 


3 

1 
•10 


•10 


•4 
•8 


MO 
•10 


*10 


M 


*10 

8 

10 


•9 
20 


4 
•10 


3 

*1 
*3 


•1 
•1 


10 


*8 


'10 


•10 


0 
"20 


51 

*2 

7 


7 

20 

'5 

3 

*5 


10 


^5 


10 
1 


•'8 
•8 


20 


16 
8 


10 

'6 


4 

20 


'7 
10 


1 1  (Nihoa)  

1  (Niihau)  

O(NWHi) 

4 

V 

10. 

30  (Niihau)  


8 
10 

0 
10 
11 

9 
10 
18 
'7 

9 

1   81 

1   78 

51 

10 

10 

9 

9 

10 

10 

10 

•10 

10 

'7 

'2 

10 

17 

17 

10 

16 

10 

7 

10 

10 

16 

15 

10 

9 

10 

10 

0 

8 

10 

10* 

10 

8 
18 

8 
10 
10 
10 
10 

8 
10 
15 
14 

9 
10 
10 
10 
17 
10 
10 

8 
10 
15 

9 

0 
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TABLE  5.-SUMMARY  OF  ISLAND  DISTRIBUTION  OF  RECOVERY  POPULATK)NS  FOR  255  LISTED  HAWAIIAN  PLANTS- 

I  Continued 


Species 


Cyrtandra  cyaneoides  

Cyrtandra  dentata 

Cyrtandra  giffardii 

Cyrtandra  limahuliensis 

Cyrtandra  munroi 

Cyrtandra  potyantha : 

Cyrtandra  subumbellata  

Cyrtandra  tintinnabula  

Cyrtandra  viridiftora  

Delissea  rtiytidosperma 

Delissea  rivularis 

Delissea  subcordata 

Delissea  undulata 

Di^ka  erecta 

Diellia  falcata „ 

Dielka  pallida "' 

Diellia  unisora 

Diplazium  molokaiense  

Dubautia  herbstobatae 

Dubautia  latifolia \, 

Dubautia  pauciflorula 

Dutiautia  plantaginea  ssp.  humilis 

Eragrostis  fosbergii 

Eugenia  koolauensis  

Euphorbia  ttaeleeleana  ,. 

Exocarpos  luteolus '„ 

Flueggea  neowawraea 

Gahnia  lanaiensis 

Gardenia  mannii ; 

Geranium  artmreum  

Geranium  multiflorum 

Gouania  meyenii  

Gouania  vitifolia 

Hedyotis  cookiana  .._ 

Hectyotis  coriacea 

Hedyotis  degeneri „., 

Hedyotis  mannii 

Hectyotis  parvula 

Hedyotis  schlectitertdahliana  var.  rernyf . 

Hedyotis  st.-jottnii 

Hesperomannia  arborescens  

Hesperomannia  arbuscula  

Hesperomannia  lydgatei 

Hibiscadelphus  giffardianus  

Hibiscadelphus  tiualalaiensis  

HitHscadelphus  woodii 

Hit>iscus  amottianus  ssp.  immaculatus  ... 

Hibiscus  brackenridgei 

Hit>iscus  dayi 

Hit)iscus  waimeae  ssp.  tiannerae 

Ischaemum  byrone 

Isodendnon  hosakae 

Isodendrion  laurifolium  

Isodendnon  kmgifolium  

Isodendrion  pyrifolium 

Kanatoa  kahoolawensis 

Kokia  kauaiensis  

L^tMrdia  cyrtandrae  

Latmrdia  lydgatei 

Latwrdia  tinifolia  var.  lanaiensis 

Labordia  tinifolia  var.  watiiawaensis  

Labordia  triflora  

Lepklium  arbuscula 

Lipocfiaeta  fauriei 

Lipoctiaeta  kamolensis 

Lipa^aeta  tobata  var.  leptophylla  

Lipoctiaeta  micranttia 


Kauai 


10 
10 


'6 
^3 


'7 


20 

8 

3 


4 

6 

20 


8 
6 

'4 


'6 


Island  Distribution 


Oahu 


'5 
17 


•8 


Molokai 


10 


"3 

*6 

1 

1 
16 

17 

M 

^ 

11 

*e 

6 
10 

4 

4 

•2 

..._./..... 

•ib 

5 

•5 

7 

'7 

•6 
5 


•10 


•10 


10 


Lanai 


•3 


Maui 


Hawaii 


•1 


*20 

3 


'6 


•8 


•4 


M 


'7 
•8 


*2 

*8 
*1 


'6 
1 


•1 


•2 
5 


•2 


•8 


•8 


Niihau 

Kahoolawe 

NWHI 


10 


•5 
2 


20  (Niihau) 


2 
»0 
•6 


8 


30  (Kahootawe) .. 


20  (Niihau)  

^6  (Kahooiawe) 


:: 


Totals 


10 

8 

10 

10 

10 

'5 

17 

9 

8 

^6 

'3 

10 

8 

9 

10 

'3 

'6 

10 

'6 

'7 

1.64 

'6 
M 

8 
10 
10 
10 

8 
10 
17 

8 
10 
10 
^7 
10 

9 

8 

9 

8 
'7 
11 
10 
•5 

8 

15 

^6 
9 

'6 
8 

10 
8 

10 

10 

8 
'6 

8 
10 
•6 

8 
M 

8 
10 
^6 
'6 
10 
M 
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Table  5.— Summary  of  Island  Distribution  of  Recovery  Populations  for  255  Listed  Hawaiian  Plants— 

Continued 


Island  Distribution 

'    Species 

Kauai 

Oahu 

Molokai 

Lanai 

Maui 

Hawaii 

Niihau 

Kahoolawe 

NWHI 

Totals 

Upochaeta  tenuifdia  

"5 

15 

Lipochaeta  waimeaensis 

M 

1 1 

Lobelia  gaudlchaudll  ssp.  kooiauensis 

*9 
'7 
*3 
10 
6 

9 

Lobelia  monostachya  

17 

Lobelia  niihauensis 

7 

10 

Lobelia  oahuensis  

10 

Lysimachia  filifolia  

4 

10 

Lysimachia  lydgatei 

•8 

a 

Lysimachia  maxima 

10 

7 

10 

Mahscus  fauriei , ^ 

20 

1 

20 

A 

Manscus  pennatiformis  

3 

4 
4 

2 

1  (NWHI)  

10 
64 

Marsilea  villosa 

*0 

Melicope  adscendens 

*^3 

1 1 

Melicope  balloui 

13 

Melicope  haupuensis 

'7 

'5 

17 

Melicope  knudsenii 

•12 

17 

Melicope  lydgatei 

•10 

•7 

20 

10 

Melkxpe  mucronulata 

•2 

3 

g 

Melicope  munroi .' 

*8 

8 

3 

MelKope  ovalis 

Melicope  pallida 

3 

6 

g 

Melicope  reflexa  

8 

8 

Melicope  quadrangularist 

0 

0. 

Melicope  saint-johnii 

'3 

'  3 

Melicope  zahlbnickneri 

'3 

'3 
10 

Munroidendron  racemosum  

10 

Myrsine  juddii 

•10 

- 

10 

9 

10 

Myrsine  linearifolia ^. 

9 

Neraudia  angulata 

•10 

Neraudia  ovata 

•8 

8 

14 

q 

Neraudia  sericeat 

6 

M 

7 

20  (Kahoolawe)  .... 

Nothocestrum  breviftorum  

9 

Nothocestrum  peltatum  

9 

q 

Nototrichium  humile 

•8 

2. 

b 

10 
0 

17 

Ochrosia  kilaueaensis-f 

PanKum  nlihauense 

17 
4 

20 
3 

Peucedanum  sandwicense 

*2 

•7 

3 

2 

•8 

11 

Phlegmariums  mannii 

20 

8 
10 

Phlegmariurus  nutans  

Phyltostegia  glabra  var  lanaiensis^  

0 

0 

Ptiyllostegia  hirsuta  

•9 
10 



g 

Phylhstegia  kaalaensis 

10 

Ptiyllostegia  knudsenii 

'3 

"3 

Phyltostegia  mannii 

•8 
•3 

2 
3 

20 

10 
10 

Phylktstegia  mollis .\ 

•4 
9 

Phyltostegia  parviftora  

20 
•10 
•10 

9 
10 
10 
'1 
10 

8 
10 
10 

Phyllostegia  racemosa  

Phyltostegia  velutina 

Phyltostegia  waimeae 

'1 

Phyllostegia  warshaueri 

10 

Phyllostegia  wawrana 

8 

Plantago  hawaiensis  

10 
20 

V 

Plantago  princeps 

4 
'4 

3 
2 

1 
*2 

2 
2 

Platanthera  holochila 

10 

10 

10 

7 

10 

10 

0 

0 

0 

0 

0 

1.82 

0 
0 

Pleomele  hawaiiensis 

•10 

Poa  mannii  

10 

7 
10 

Poa  sancMcensis  

Poa  siphonogkjssa 

* 

Portulaca  sderocarpa 

1 

•9 
0 

Pritchardia  affinist  .T. 

Pritchardia  aylmer-robinsonii^  

0  (Niihau)  

Pritchardia  kaalae^  ^ 

0 

Pritchardia  munroi^ ..c^. 

0 

Pritchardia  napaliensis-t 

0 

Pritchardia  remota  

1  p  /NWHI) 

Pritchardia  schattaueri-\  

0 

Pritchardia  wscosaf 

b 
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Table  5.-Summary  of  Island  Distribution  of  Recovery  Populations  for  255  Listed  Hawaiian  Puwts- 
I  Continued 


Species 


Kauai 


Pteralyxia  kauaiensis 

Pteris  lidgatei 

Remya  kauaiensis 

Remya  mauiensts 

Remya  montgomeryi 

Sanicula  mariversa 

Sanicula  purpurea  

Schiedea  apokremnos 

Schiedea  haleakaiensis 

Schiedea  helleri 

Schiedea  hookeii 

Schiedea  kaalae 

Schiedea  kauaiensis  

Schiedea  kealiae 

Schiedea  lydgatei 

Schiedea  membranacea  

Schiedea  nuttallii 

Schiedea  sarmentosa 

Schiedea  spergulina  var.  I&opoda  ... 
Schiedea  spergulina  var.  spergulina 

Schiedea  stellanoides  

Schiedea  verticillata  

Sesbania  tomentosa 


Sicyos  alba 

Silene  alexandri 

Silene  hawaiiensis 

Silene  lanceolata  

Silene  perlmanii 

Solanum  incompletum 

Solanum  sandwicense  

Spermolepis  hawaiiensis 

Stenogyne  bifida 

Stenogyne  campanulata 

Stenogyne  kanehoana  

Tetramolopium  arenarium  

Tetramohpium  capillare 

Tetramolopium  filiforme 

Tetramolopium  lepkiotum  ssp.  lepidotum 

Tetramolopium  remyi 

Tetramokjpium  rockii 

Tetrapiasandra  gymnocarpa  

Trematolobelia  singulans  

Urera  kaalae 

Vigna  o-wahuensis * 

V/ofe  chamissoniana  ssp.  chamissoniana  . 

Viola  helenae , 

Vkjia  kauaiensis  var.  we^iawaensis 

Viola  lanaiensis  

Viola  oahuensis 

Wilkesia  hobdyi ^ 

Xylosma  crenatum 

Zanthoxylum  dipetaJum  var.  tomentosum  . 
Zanthoxylum  hawaiiense 


10 


'7 


'7 


'7 


'1 
•6 
>6 


'3 


65 

'5 


9 

'5 


Island  Distribution 


Oahu 


•4 


Moiokai 


'6 
•6 


•10 
10 


•4 
2 


•'5 


'6 
8 


*9 

'6 

•9 

3 

*10 


■10 


Lanai 


Maui 


■4 

10 

6 

2 

10 

2 

2 

*10 

*2 

2 

*'6 


>2 


Hawaii 


Niihau 

Kahooiawe 

NWHI 


3  0 


20 


1 
•10 


'4 


*1 


20 
•6 


•1 


10 


20 

■6 


•10 
*6 


'  1(NWHI)  

'0  (Kahooiawe)  2 
(NWHI). 


•9 


•2 


'7 


•8 


'7 
*6 


^0  (Kahooiawe) 


■  Including  on  lands  excluded  under  4(b)(2)). 
t  Critical  habitat  not  prudent. 

2w!  o°»"°*  ^"eve  that  sufficient  suitable  habitat  currently  exists  to  reach  the  recovery  goal  of  8  to  10  ooouiations 

3  We  are  unable  to  identrfy  any  habitat  essential  to  its  conservation  on  the  island  o'  o  lo  io  popuiatwns. 

•'Habitat  not  essential  to  the  conservation  of  the  species 

<  We  plan  to  put>lish  a  separate  mle  to  designate  critical  habitat  for  the  species 

?  Only  one  population  of  greater  than  50,000  mature  individuals  is  required  for  recovery  of  this  soecies 

6  Five  to  SIX  populations  required  for  recovery  ^     ^  ^i  .w-T^very  ox  mis  species. 

'At  least  10  populations  of  2,000  individuals  are  required  for  recovery  of  this  species 

8  At  least  five  populations  on  Nihoa  and  one  to  three  additional  populations  on  another  island 


Totals 


9 
10 
10 

•6 
•7 
*6 
10 
9 
'2 
'7 
10 
10 
'7 
>4 
10 
7 
10 
10 
'1 
'6 
■6 
'«1 
12 

10 
10 
10 
10 
'6 
10 
10 
10 
10 
'3 
'5 

•'7 

•6 

<6 

8 

9 

'4 

9 

>6 

9 

10 
•10 

*5 

'5 
8 

10 
9 

'5 

'7 

10 
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This  table  includes  the  following 
information:  (1)  The  number  of 
populations  on  each  island  we  believe 
the  designated  critical  habitat  or  other 
habitat  essential  for  the  conservation  of 
the  species  can  provide  for;  (2)  the 
species  for  which  we  are  unable  to 
identify  any  habitat  essential  to  their 
conservation  [e.g.,  Adenophorus  periens 
on  Maui);  (3)  the  species  for  which 
sufficient  habitat  essential  to  their 
conservation  is  not  available  for  at  least 
eight  populations  (e.g.,  Alsinidendron 
obovatum  on  the  island  of  Oahu);  the 
species  for  which  we  determined  the 
designation  of  critical  habitat  is  not 
prudent  (e.g.,  Pritchardia  kaalae); 
proposed  critical  habitat  identified  as 
not  essential  during  the  public  comment 
periods  and  removed  from  final 
designation  (e.g.,  proposed  critical 
habitat  for  Sesbania  tomentosa  on 
Kahoolawe);  the  species  for  which  the 
general  recovery  goal  of  8  to  10 
populations  does  not  apply  (e.g., 
Hesperomannia  lydgatei);  and  the 
species  whose  population  recovery 
goals  include  habitat  that  has  been 
excluded  &t)m  critical  habitat 
designation  imder  section  4(b)(2)  of  the 
Act. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  the  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
critical  habitat  designation  is  not  a 
significant  regulatory  action.  This  rule 
will  not  have  an  annual  economic  effect 
of  $100  million  or  more  or  adversely 
affect  any  economic  sector, 
productivity,  competition,  jobs,  the 
environment,  or  other  units  of 
government.  This  designation  will  not 
create  inconsistencies  with  other 
agencies'  actions  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  It  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Finally, 
this  designation  will  not  raise  novel 
legal  or  policy  issues.  Accordingly, 
OMB  has  not  formally  reviewed  this 
final  critical  habitat  designation. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(RFA)  (as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  a  Federal  agency  is  required 
to  publish  a  notice  of  rulemaking  for 
any  proposed  or  final  rule,  it  must 
prepare  and  make  available  for  public 
comment  a  reg\datory  flexibility 


analysis  that  describes  the  effect  of  the 
rule  on  small  entities  (i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions). 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
SBREFA  amended  the  RFA  to  require 
Federcd  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Based  on  the  information  in  our 
economic  analysis  (draft  economic 
analysis  and  addendum),  we  are 
certifying  that  the  critical  habitat 
designation  for  41  island  of  Hawaii 
plant  species  will  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities  because  a  substantial  number  of 
small  entities  are  not  affected  by  the 
designation. 

SBREFA  does  not  explicitly  define 
either  "substantial  nimiber"  or 
"significant  economic  impact." 
Consequently,  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
affected  by  this  designation,  this 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
the  area.  Similarly,  this  analysis 
considers  the  relative  cost  of 
compliance  on  the  revenues/profit 
margins  of  small  entities  in  determining 
whether  or  not  entities  incur  a 
"significant  economic  impact."  Only 
small  entities  that  aie  expected  to  be 
directly  affected  by  the  designation  are 
considered  in  this  portion  of  the 
analysis.  This  approach  is  consistent 
with  several  judicial  opinions  related  to 
the  scope  of  the  RFA  (Mid-Tex  Electric 
Co-Op,  Inc.  V.  F.E.R.C.  and  America 
Trucking  Associations,  Inc.  v.  EPA.) 

Small  entities  include  small 
organizations,  such  as  independent 
nonprofit  organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  By  this  definition.  Federal 
and  State  governments  and  Hawaii 
County  are  not  a  small  governmental 
jurisdictions  because  its  population  was 
148,677  in  2000. 

SBREFA  hirther  defines  "small 
organization"  as  any  not-for-profit 
enterprise  that  is  independently  owned 
and  operated  and  is  not  dominant  in  its 
field.  TNCH  is  a  large  organis^ation  that 
is  dominant  in  the  conservation  and 
land  management  field  on  the  Big 
Island.  Thus,  according  to  RFA/SBREFA 
definitions,  TNCH  is  not  likely  to  be 
considered  a  small  organization. 


Kamehameha  Schools  is  the  largest 
charitable  trust  in  Hawaii,  as  well  as  the 
State's  largest  private  landowner;  it  also 
has  a  substantial  investment  in 
securities  and  owns  real  estate  in  other 
states.  In  2001,  Kamehameha  Schools 
had  over  $1  billion  in  revenues,  gains, 
and  other  support  (Kamehameha 
Schools  2001).  Thus,  it  is  not  likely  to 
be  considered  a  small  organization. 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  private 
entities,  we  consider  the  number  of 
small  entities  affected  within  particular 
types  of  economic  activities  (e.g., 
housing  development,  grazing,  oil  and 
gas  production,  timber  harvesting)  in 
this  particular  area/market  affected  by 
the  regulation.  We  apply  the 
"substantial  number"  test  individually 
to  each  industry  to  determine  if 
certification  is  appropriate.  In 
estimating  the  numbers  of  small  entities 
potentially  affected,  we  also  consider 
whether  their  activities  have  any 
Federal  involvement.  Some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement,  and  so  will  not  be 
affected  by  critical  habitat  designation. 

The  primary  projects  and  activities  by 
private  entities  that  might  be  directly 
affected  by  the  designation  that  could 
affect  small  entities  include  farming  and 
ranching  operations  and  lending 
institutions.  Based  on  our  draft 
economic  analysis  and  addendum,  there 
were  1,400  diversified  farmers  and  470 
ranchers  in  Hawaii  County  in  2000.  The 
2000  average  annual  sales  for  diversified 
farmers  on  the  island  of  Hawaii  were 
$59,600  per  farmer,  and  the  average 
annual  sales  for  ranchers  were  $30,100 
per  rancher  (DBEDT  2002).  Since  $8,700 
is  15  percent  of  the  average  annual  sales 
for  a  diversified  farmer  and  29  percent 
of  the  average  annual  sales  for  a  rancher, 
it  is  assumed  that  critical  habitat  will 
have  a  significant  economic  impact  [i.e., 
3  percent  or  more  of  a  business 's  annual 
sales)  on  the  farmers  or  ranchers. 
However,  there  are  1,400  diversified 
farmers  and  470  ranchers  on  the  island 
of  Hawaii.  Based  on  the  annual  sales 
figures,  we  can  define  most  of  these 
farmers  and  ranchers  as  small 
businesses  [i.e.,  less  than  $750,000  in 
annual  sales).  Five  farmers  or  ranchers 
represent  0.3  percent  of  the  number  of 
diversified  fanners  and  1  percent  of  the 
number  of  ranchers  on  the  island  of 
Hawaii.  This  does  not  equal  a 
substantial  number  of  the  small 
businesses  in  either  the  diversified 
farming  or  ranching  industries. 

Our  economic  analysis  also  found 
there  are  between  two  and  three  small 
lending  institutions  on  the  island  of 
Hawaii  that  may  be  involved  in  section 
7  consultations  regarding  HUD  loan 


II 
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programs.  Participation  in  the 
consultation  was  estimated  to  cost 
$1,400,  and  conducting  the  biological 
survey  was  estimated  to  cost  $3,900,  so 
the  total  impact  was  estimated  to  be 
$5,300  per  lending  institution.  The 
average  annual  revenues  for  the  two  to 
three  small  lending  institutions  is 
unknown.  If  they  each  earn  less  than 
$176,700  in  annual  sales  ($5,300 
divided  by  3  percent),  the  economic 
impact  attributable  to  critical  habitat 
would  be  a  significant  economic  impact 
to  the  lending  institutions  {i.e.,  greater 
than  3  percent  of  annual  sales).  There 
are  currentiy  26  mortgage  lending 
institutions  on  the  island  of  Hawaii.  Of 
these,  23  meet  the  SBA  definition  of  a 
small  business  (/.e.,  less  that  $6  million 
in  annual  sales)  {Dun  &  Bradstreet 
2002).  Two  to  three  lending  institutions 
out  of  23  (9  to  13  percent)  will 
potentially  be  subject  to  a  significant 
economic  impact.  This  does  not  equal  a 
substantial  nxmiber  of  the  small  lending 
institutions  on  the  island  of  Hawaii. 

The  actual  impacts  of  the  final  rule 
may  even  be  smaller.  These  estimates 
were  based  on  the  proposed 
designations.  However,  this  final  rule 
designates  92,737  ha  (229.147  ac)  less 
than  had  been  proposed,  or  a  52  percent 
reduction. 

These  conclusions  are  supported  by 
the  history  of  consultations  on  the 
island  of  Hawaii.  Since  these  41  plant 
species  were  listed  (between  1991  and 
1996),  we  have  conducted  21  informal 
consultations  and  only  two  formal 
consultations  on  the  island  of  Hawaii. 
11  of  which  concerned  PTA,  in  addition 
to  consultations  on  Federal  grants  to 
State  wildlife  programs,  which  also  do 
not  affect  small  entities.  The  21  informal 
consultations  have  concerned  10  of  the 
41  species  (Asphnium  fragile  var. 
insulare.  Mariscus  fauriei,  Neraudia 
ovata,  Nothocestrum  breviflorum, 
Plantago  hawaiensis,  Pleomele 
hawaiiensis,  Portulaca  sclerocarpa, 
Sesbania  tomentosa,  Silene  hawaiiensis, 
and  Solanum  incompletum). 

One  of  the  two  formal  consultations 
involving  the  41  species  was  conducted 
with  the  Army  regarding  the  addition  of 
two  firing  lanes  to  Range  8  at  PTA. 
Silene  hawaiiensis,  one  of  the  41 
species,  was  the  only  listed  species 
addressed  in  the  biological  opinion, 
which  concluded  that  with 
implementation  of  the  preferred 
alternative  and  accompanying 
mitigation  procedures,  the  project  was 
not  likely  to  jeopardize  the  continued 
existence  of  the  species.  The  other 
formal  consultation  was  with  the 
Federal  Highway  Administration 
(FHWA)  on  realignment  of  and 
improvements  to  Saddle  Road.  Silene 


hawaiiensis  and  the  palila  (or 
honeycreeper,  Loxioides  bailleui],  a 
listed  bird,  were  the  two  species 
addressed  in  the  biological  opinion, 
which  concluded  that  with  the 
conservation  and  mitigation  measures 
built  into  the  project  by  FHWA,  the 
project  was  not  likely  to  jeopardize  the 
continued  existence  of  the  two  species 
and  was  not  likely  to  adversely  modify 
critical  habitat  for  the  palila.  Neither  of 
the  two  formal  consultations  directiy 
affected  or  concerned  small  entities.  In 
both  consultations,  we  concluded  that 
the  preferred  alternative  for  the  project, 
with  accompanjring  conservation  and 
mitigation  procedures,  was  not  likely  to 
jeopardize  the  continued  existence  of 
the  species.  The  only  ongoing  project  is 
the  Saddle  Road  realignment,  which 
does  not  directiy  affect  small  entities. 
Neither  of  these  formal  consultations 
directiy  affected  or  concerned  small 
entities,  nor  does  the  ongoing  project 
directiy  affect  small  entities.  As  a  result, 
the  requirement  to  reinitiate 
consultation  for  ongoing  projects  will 
nof  affect  a  substantial  number  of  small 
entities  on  the  island  of  Hawaii. 

Three  of  the  21  informal  consultations 
that  have  been  conducted  on  the  island 
of  Hawaii  concern  the  National  Paik 
Service's  Hawaii  Volcanoes  National 
Park:  One  on  fence  construction  for  the 
purpose  of  excluding  imgulates  and 
regarding  three  of  the  41  species 
[Asplenium  fragile  var.  insulare, 
Plantago  hawaiensis,  and  Silene 
hawaiiensis)  as  well  as  1  listed  bird  and 
2  listed  plants  not  included  in  the  41 
species  in  today's  rule;  1  on  use  of  the 
Marsokhod  planetary  rover  at  Kilauea 
Volcano's  summit  regarding  Silene 
hawaiiensis;  and  1  on  outplanting  food 
plants  for  the  endangered  Hawaiian 
nene  goose  regarding  Sesbania 
tomentosa  and  2  fisted  birds.  Foiu- 
informal  consultations  were  conducted 
with  the  Army  Corps  of  Engineers 
(ACOE):  1  for  the  Defense 
Environmental  Restoration  Program  on 
removal  of  unexploded  ordnance  bx>m 
the  former  Waikoloa  Maneuver  Area 
regarding  Portulaca  sclerocarpa;  1  on 
the  Alenaio  Stream  flood  control  project 
in  Hilo  regarding  Asplenium  fragile  var. 
insulare  as  well  as  several  listed  birds 
and  a  listed  plant  not  included  in 
today's  rule;  1  for  the  Multi-Purpose 
Range  Complex  at  PTA  regarding 
Asplenium  fragile  var.  insulare, 
Hedyotis  coriacea,  Silene  hawaiiensis, 
Silene  lanceolata,  and  1  listed  plant  not 
in  today's  rule;  and  1  consultation  for 
the  Endangered  Species  Management 
Plan  for  PTA  regarding  8  of  the  41 
species  (Asplenium  fragile  var.  insulare. 
Hedyotis  coriacea.  Portulaca 


sclerocarpa,  Silene  hawaiiensis,  Silene 
lanceolata,  Solanum  incompletum. 
Tetramolopium  arenarium,  and 
Zanthoxylum  hawaiiense)  and  3  fisted 
plants  not  in  today's  rule.  Eleven 
informal  consultations  were  conducted 
with  the  Army  concerning  PTA:  3  on 
archery  himts  regarding  Silene 
hawaiiensis  and  3  listed  plants  not  in 
today's  rule;  1  on  a  grenade  machine 
gun  range  regarding  Asplenium  fragile 
var.  insulare  and  Silene  hawaiiensis;  1 
on  a  quarry  rock  crusher  regarding 
Silene  hawaiiensis  and  a  listed  plant  not 
in  today's  rule;  1  on  the  proposed 
acquisition  of  a  Parker  Ranch  parcel 
regarding  Silene  lanceolata  and  a  fisted 
plant  not  in  today's  rule;  1  on  mifitary 
training  regarding  Hedyotis  coriacea, 
Portulaca  sclerocarpa.  Silene 
hawaiiensis,  Silene  lanceolata, 
Tetramolopium  arenarium,  and 
Zanthoxylum  hawaiiense;  2  on  threats 
to  rare  plants  from  feral  ungulates 
regarding  8  of  the  41  species 
(Asplenium  fragile  var.  insulare, 
Hedyotis  coriacea,  Portulaca 
sclerocarpa.  Silene  hawaiiensis,  Silene 
lanceolata,  Solanum  incompletum, 
Tetramolopium  arenarium.  and 
Zanthoxylum  hdwaiiense)  as  well  as  3 
listed  plants  not  in  today's  rule;  1  on  the 
Ecosystem  Management  Plan  regarding 
9  of  the  41  species  (Asplenium  fragile 
var.  insulare,  Hedyotis  coriacea, 
Neraudia  ovata,  Portulaca  sclerocarpa, 
Silene  hawaiiensis,  Silene  lanceolata, 
Solanum  incompletum,  Tetramolopium 
arenarium,  and  Zanthoxylum 
hawaiiense)  as  well  as  the  listed 
Hawaiian  hoary  hatband  2  fisted  plants 
not  in  today's  rule;  and  1  consultation 
concerning  PTA's  Ecosystem 
Management  Plan,  Endangered  Species 
Management  Plan,  and  Fire 
Management  Plan  regarding  the  same  9 
species,  bat,  and  2  listed  plants  referred 
to  just  above.  Two  informal 
consultations  were  conducted  with  the 
FHWA  on  Kealakehe  Parkway 
construction  regarding  3  of  the  41 
species  (Mariscus  fauriei,  Nothocestrum 
breviflorum,  and  Pleomele  hawaiiensis) 
as  well  as  1  fisted  plant  not  included  in 
the  41  species  in  today's  rule,  and 
Pritchardia  affinis,  for  which  we 
determine  that  the  designation  of 
critical  habitat  is  not  prudent  in  today's 
rule. 

None  of  these  informal  considtations 
directiy  affected  or  concerned  small 
entities.  In  all  21  informal  consultations, 
we  concurred  with  each  agency's 
determination  that  the  project,  as 
proposed  or  modified,  was  not  likely  to 
adversely  affect  fisted  species.  The  only 
ongoing  projects  are  Kealakehe  Parkway 
and  those  concerning  mifitary  training 
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and  managsment  plans  at  PTA,  which 
do  not  directly  affect  small  entities. 
None  of  these  consultations  directly 
affected  or  concerned  small  entities,  and 
none  of  the  ongoing  projects  directly 
affect  small  entities.  As  a  result,  the 
requirement  to  reinitiate  consultation 
for  ongoing  projects  will  not  affect  a 
substantial  number  of  small  entities  on 
the  island  of  Hawaii. 

Even  where  the  requirements  of 
section  7  might  apply  due  to  critical 
habitat,  based  on  our  experience  with 
section  7  consultations  for  all  listed 
species,  virtually  all  projects — including 
those  that,  in  their  initial  proposed 
form,  would  result  in  jeopardy  or 
adverse  modification  determinations 
under  section  7 — can  be  implemented 
successfully  with,  at  most,  die  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures  by  definition  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation. 

For  these  reasons,  we  are  certifying 
that  the  designation  of  critical  habitat 
for  Achyranthes  mutica,  Adenophorus 
periens,  Argyroxiphium  kauense, 
Asplenium  fragile  var.  insulare, 
Bonamia  menziesii,  Clermontia 
drepanomorpha,  Clermontia 
lindseyana,  Clermontia  peleana, 
Clermontia  pymlaria,  Colubrina 
oppositifolia,  Cyanea  hamatiflora  ssp. 
carlsonii,  Cyanea  platyphylla,  Cyanea 
shipmanii,  Cyanea  stictophylla, 
Cyrtandra  gijfardii,  Cyriandm 
tintinnabula,  Delissea  undulata,  Diellia 
erecta,  Flueggea  neowawraea,  Gouania 
viti folia,  Hibiscadelphus  giffardianus, 
Hibiscadelphus  hualalaiensis.  Hibiscus 
brackenridgei,  Ischaemum  byrone, 
Isodendrion  hosakae.  Mariscus  fauriei, 
Melicope  zahlbruckneri,  Neraudia 
ovata,  Notbocestrum  breviflorum, 
Phyllostegia  racemosa,  Phyllostegia 
velutina,  Phyllostegia  warshaueri, 
Plantago  hawaiensis,  Pleomele 
howaiiensis,  Portulaca  sclerocarpa, 
Sesbania  tomentosa,  Sicyos  alba,  Silene 
howaiiensis,  Solanum  incompletum, 
Vigna  o-wahuensis,  and  Zanthoxylum 
dipetalum  ssp.  tomentosum  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C.  801 
et  seq.),  this  rule  is  not  a  major  rule.  Our 
detailed  assessment  of  the  economic 
effects  of  this  designation  are  described 
in  the  draft  economic  analysis  and  the 
final  addendum  to  the  economic 
analysis.  Based  on  the  effects  identified 


in  these  documents,  we  believe  that  this 
rule  will  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  Refer  to 
the  final  addendum  to  the  economic 
analysis  for  a  discussion  of  the  effects  of 
this  determination. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  expected  to  significantly  affect 
energy  production  supply  and 
distribution  facilities  because  no 
significant  energy  production,  supply, 
and  distribution  facilities  are  included 
within  designated  critical  habitat. 
Further,  for  the  reasons  described  in  the 
economic  analysis,  we  do  not  believe 
that  designation  of  critical  habitat  for 
the  41  species  on  the  island  of  Hawaii 
will  affect  future  energy  production. 
Therefore,  this  action  is  not  a  significant 
energy  action,  and  no  Statement  of 
Energy  Effects  is  required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.): 

(a)  This  rule  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
small  Government  Agency  Plan  is  not 
required.  Small  governments  will  not  be 
affected  unless  they  propose  an  action 
requiring  Federal  funds,  permits,  or 
other  authorizations.  Any  such  activities 
will  require  that  the  Federal  agency 
ensure  that  the  action  will  not  adversely 
modify  or  destroy  designated  critical 
habitat. 

(b)  This  rule  will  not  produce  a 
Federal  mandate  on  State  or  local 
governments  or  the  private  sector  of 
$100  million  or  greater  in  any  year;  that 
is,  it  is  not  a  "significant  regulatory 
action"  under  the  Unfunded  Mandates 
Reform  Act.  The  designation  of  critical 
habitat  imposes  no  obligations  on  State 
or  local  governments. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 


Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  the  41  species  from  the 
island  of  Hawaii  in  a  takings 
implications  assessment.  The  takings 
implications  assessment  concludes  that 
this  final  rule  does  not  pose  significant 
takings  implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  Interior 
policy,  we  requested  information  from 
appropriate  State  agencies  in  Hawaii. 
This  rule  imposes  no  regulatory 
requirements  unless  an  agency  is 
seeking  Federal  funding  or 
authorization,  so  it  does  not  have 
Federal  implications.  In  addition,  this 
rule  will  not  have  substantial  direct 
compliance  costs  because  many  of  the 
planned  projects  that  could  affect 
critical  habitat  have  no  Federal 
involvement. 

The  designations  may  have  some 
benefit  to  these  governments,  in  that  the 
areas  essential  to  the  conservation  of 
these  species  are  more  clearly  defined, 
and  the  primary  constituent  elements  of 
the  habitat  necessary  to  the  siuvival  of 
the  species  are  specifically  identified. 
While  this  definition  and  identification 
do  not  alter  where  and  what  federally 
sponsored  activities  may  occur,  they         ■= 
may  assist  these  local  governments  in 
long-range  planning,  rather  than  waiting 
for  case-by-case  section  7  consultation 
to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 
constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
41  plant  species  bora  the  island  of 
Hawaii. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for  b 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
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to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  outlining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
determination  does  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Govemment-to-Govenunent 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  Executive 
Order  13175  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  oui  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
these  41  plant  species.  Therefore, 
designation  of  critical  habitat  for  these 


41  species  does  not  involve  any  Tribal 
lands. 
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List  of  Sulqects  in  50  CFR  Fait  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

■  Accordingly,  we  hereby  amend  part 
17,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations  as  set 
forth  below: 

PART  17— [AMENDED] 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

■  2.  Amend  §  17.12(h),  the  Ust  of 
Endangered  and  Threatened  Plants,  as 
set  forth  below: 

■  a.  Under  the  table's  heading 
FLOWERING  PLANTS,  by  revising  the 


Species 


Scientific  name         Common  name 


Historic  range 


Family 


Status 


entries  for  Achyranthes  mutica, 
Argyroxiphium  kauense,  Bonamia 
menziesii,  Clermontia  drepanomorpha, 
Clermontia  lindseyana,  Clermontia 
peleana,  Clermontia  pyrularia, 
Colubrina  oppositifolia,  Cyanea 
hamatiflora  ssp.  carlsonii,  Cyanea 
platyphylla,  Cyanea  shipmanii,  Cyanea 
stictophylla.  Cyrtandra  giffardii, 
Cyrtandra  tintinnabula,  Delissea 
undulata,  Flaeggea  neowawraea, 
Gouania  vitifolia,  Hibiscadelphus 
giffardianus.  Hibiscadelphus 
hualalaiensis,  Hibiscus  brackenridgei. 
Ischaemum  byrone,  Isodendrion 
hosakae,  Mariscus  fauriei,  Melicope 
zahlbruckneri,  Neraudia  ovata, 
Nothocestrum  breviflorum,  Phyllostegia 
racemosa,  Phyllostegia  velutina, 
Phyllostegia  warshaueri,  Plantago 
hawaiensis,  Pieomele  hawaiiensis. 
Portulaca  sclerocarpa,  Sesbania 
tomentosa,  Sicyos  alba,  Silene 
hawaiiensis,  Solanum  incompletum, 
Vigna  o-wahuensis,  and  Zanthoxylum 
dipetalum  ssp.  tomentosum  to  read  as 
follows;  and 

■  b.  Under  the  table's  heading  FERNS 
AND  ALLIES,  by  revising  the  entries  for 
Adenophorus  periens,  Asplenium  fragile 
var.  insulare,  and  Diellia  erecta  to  read 
as  follows. 

S 1 7.1 2    Endangered  and  ttireatened  plants. 

***** 

(h)*  *  * 


When 
listed 


Critical  habitat 


Special 
njle& 


Flowering 
Plants 


Act^ranthes 
rrUtOca. 


Argyroxiphium 
kauense. 


Bonamia 
menziesii. 


None 


U.S.A  (HI) Amaranthaceae E 


Mauna  Loa  U.S.A.  (HI) Asteraceae  E 

silversword. 


None 


U.S.A.  (HI) Convolvulaceae „...    E 


ClermonVa  Oha  wai 

dngpanomorpha. 
Clermontia  Oha  wai 

lindseyana. 


U.S.A.  (HI) Campanulaceae  E 

••-    U  S.A.  (HI) Campanulaceae .L    E 


592    17.99(k) 


497    17.99(k) 


559    17.99(a)(1), 

(eMI);  (i),  and 
(k). 


595     17.99(k) 


532    17.99(e)(1)  and 
(k). 


NA 
NA 

NA 

NA 
NA 


Clermontia  Oha  wai  U.S.A.  (HI) Campanulaceae E 

psieana. 

.Clermontia  Oha  wai  U.S.A.  (HI)  .... 

pyrularia. 


Campanulaceae 


532    17.99(k) 
532    17.99(k) 


NA 
NA 
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Species 


Scientific  name         Common  name 


Historic  range 


Family 


Status 


When 
listed 


Critical  habitat 


Special 
rules 


Colubrina  Kauila U.S.A.  (HI) Rhamnaceae E 

oppositifolia. 


532     17.99(e)(1).  (i), 
and  (k). 


NA 


Cyanea  Haha  U.S.A.  (HI) Campanulaceae E 

hamatiflora  ssp. 
cartsonti. 


532    17.99(k) 


NA 


Cyanea  Haha 

platyphyHa. 


U.S.A.  (HI) Campanulaceae E 


595     17.99(k) 


NA 


Cyanea  shipmanii  Haha  ,...  U.S.A.  (HO Campanulaceae E 

-  *  •  *  • 

Cyanea  Haha U.S.A.  (HI) Campanulaceae  E 

stictophylla. 


532     17.99(k) 

* 

532     17.99(k) 


NA 


NA 


Cyrtandra  giffardii     Haiwale U.S.A.  (HI) Gesneriaceae E 


532     17.99(k) 


NA 


Cyrtandra  Haiwale U.S.A.  (HI) Gesneriaceae E 

tintinnabula. 


Delissea  undulata     None  U.S.A.  (HI) 


FJueggea  Mehamehame U.S.A.  (HI) 

neowawraea. 


Gouania  vitifolia  ...    None  s U.S.A.  (HI) 


Campanulaceae 


Hibiscadelphus 
giffardianus., 

Hibiscadeiphus 
hualalaiensis. 


H^HSCUS 

brackenridgei. 


Ischaemum 
byrone. 

Isodendrion 
hosakae. 


...    Euphorbiaceae E 


Rhamnaceae 


Hau  kuahiwi U.S.A.  (HI) Malvaceae E 

Hau  kuahiwi U.S.A.  (HI) Malvaceae ., E 


Mao  hau  hele 


Hilo  ischaemum 
Aupaka  


U.S.A.  (HI) Malvaceae E 

USA.  (HI) Poaceae  E 

U.S.A  (HI) Violaceae  T 


532 

17.99(k)  

NA 

593 

17.99(a)(1)  and 
(k). 

NA 

559 

*                          • 

17.99(a)(1).  (c). 
(e)(1).  (i)  and 
(k). 

NA 

541 

*                          • 

17.99(e)(1).  and 
(k). 

NA 

595 

17.99(k)  

NA 

595 

17.99(k)  

NA 

559 

*                 • 

17.99(c),  (e)(1). 
(i).  and  (k). 

NA 

532 
414 

17.99(a)(1).  (c). 
(e)(1).  and  (k). 
17.99(k)  

NA 
NA 

Mariscus  fauriei  ...  None.. U.S.A  (HI) Cyperaceae E 

•                               •  ■  «  .          . 

Meticope  Alani U.S.A  (HI) Rutaceae E 

zahibruckneri. 


532     17.99(c)  and  (k) 


595     17.99(k) 


NA 


NA 


Neraudia  ovata  ....    None 


Nothocestrum 
breviflorum. 


U.S.A  (HI) Urticaceae E 


Aiea  U.S.A  (HI) Solanaceae  E 


595    17.99(k) 

* 

532     17.99(k) 


NA 


NA 
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Species 


Scientific  name        Common  name        ""*'^  """^  ^^""'^ 


Status 


PhyHostegia 
racemosa. 


Kiponapona  U.S.A  (HI) Lamiaceae E 


When 
listed 


Critical  habitat  Special 

mles 


595     17.j99(k) 


NA. 


Phyflostegia 
velutina. 


Phylhstegia 
warshaueri. 


Plantago 
hawaienis. 


None 


None 


U.S.A  (HI) Lamiaceae E 


U.S.A  (HI) Lamiaceae e 


Laukahi  kuahiwi  ..    U.S.A  (HI) Plantaginaceae  E 


595     17.99(k) 


595     17.99(k) 


532    17.99(k) 


NA 


NA 


NA 


Pleomele 
hawaiiensis. 


Portulaca 
solerocarpa. 


Hala  pepe  ...^ USA  (HI) Liliaceae ., e 


Poe 


U.S.A  (HI) Portulacaceae  E 


595     17.99(k) 


532    17.96(b)  and 
17.99(k). 


NA 


NA 


Sesbania 
tomentosa. 


Ohai 


U.S.A  (HI) Fabaceae E 


559  17.99(a)(1),  (c). 
(e)(1).  (g).  (i). 
and  (k). 


NA 


SicyoBaJba Anunu  U.S.A  (HI) Cucurbitaceae E 

Silene  hawaiiensis    None U.S.A(HI>. Caryophyllaceae T 


Solanum  Popolo  ku  mai  ....    U.S.A  (HI) Solanaceae  ■     E 

inoomptetum.  :. 


595  17.99(k) 
532  17.99(k) 
559     17.99(k) 


NA 


NA 


NA 


Vigna  o-  None 

w^iuensis. 


USA  (HI) Fabaceae  E 


Zanthoxylum  Ae  U.S.A  (HI) 

dipgtalum  var. 
tomentosum. 


Rutaceae 


559    17.99(e)(1).  (0. 
and(k). 


595     17.99(k) 


NA 


NA 


Ferns  and  AarES 

Adenophorus  Pendent  kihi  fern      U.S.A  (HI) Grammitklaceae  E 

penens. 


Aspienium  fragile      None U.S.A  (HI) Aspleniaceae E 

var.  insulare. 


(I 


Diellia  erecta Asplenium-leaved     U.S.A  (HI) Aspleniaceae  E 

diellia.     ,  .         , 


559    17.99(a)(1).  (c). 
(i).  and  (k). 


553    17.99(eM1)and 
(k). 


559  17.99(a)(1).  (c). 
(eMi),  (i).  and 
(k). 


NA 


NA 


NA 
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■  3.  Amend  §  17.99  as  set  forth  below: 

■  a.  By  revising  the  section  heading  to 
read  as  follows;  and 

■  b.  By  adding  new  paragraphs  (k)  and 
(1)  to  read  as  follows. 

§  17.99    Critical  habitat;  plants  on  the 
Islands  of  Kauai,  Niihau,  Molokal,  Maul, 
Kahoolawe,  Oahu,  and  Hawaii,  HI,  and  on 
the  Northwestern  Hawaiian  Islands. 

(k)  Maps  and  critical  habitat  unit 
descriptions  for  the  island  of  Hawaii, 
HI.  The  following  sections  contain  the 
legal  descriptions  of  the  critical  habitat 
units  designated  for  the  island  of 
Hawaii.  Existing  manmade  features  and 
structures  within  the  boundaries  of  the 
mapped  unit,  such  as  buildings,  roads, 
aqueducts  and  other  water  system 


features  (including  but  not  limited  to 
pumping  stations,  irrigation  ditches, 
pipelines,  siphons,  tunnels,  water  tanks, 
gaging  stations,  intakes,  reservoirs, 
diversions,  flumes,  and  wells;  existing 
trails),  campgrounds  and  their 
immediate  siUTOunding  landscaped 
area,  scenic  lookouts,  remote  helicopter 
landing  sites,  existing  fences, 
teleconununications  towers  and 
associated  structures  and  equipment, 
electrical  power  transmission  lines  and 
distribution  and  communication 
facilities  and  regularly  maintained 
associated  rights-of-way  and  access 
ways,  radars,  telemetry  antennas, 
missile  launch  sites,  arboreta  and 
gardens,  heiau  (indigenous  places  of 


worship  or  shrines)  and  other 
archaeological  sites,  airports,  other 
paved  areas,  and  lawns  and  other  rural 
residential  landscaped  areas  do  not 
contain  the  primary  constituent 
elements  described  for  each  species  in 
paragraph  (1)  of  this  section  and 
therefore  are  not  included  in  the  critical 
habitat  designations.  Coordinates  are  in 
UTM  Zone  5  with  units  in  meters  using 
North  American  Datiun  of  1983 
(NAD83).  The  following  map  shows  the 
general  locations  of  the  99  critical 
habitat  units  designated  on  the  island  of 
Hawaii. 

(1)  Note:  Map  1 — Index  map  follows: 

BILLING  CODE  4310-55-P 
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Islam/ eff Hawaii 
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Mapl 

Big  Island  Final  Critical  Habitat  -  Island  Index  Map 

Final  Big  Island  Critical  Habitat  Unit 


/vMajdr  Roads 

/\/ Coastline 

ElevatiMi  (500-ft.  contours) 


(2)  Hawaii  1—Clermontia  lindseyana— 
a  {1,337  ha,  3,303  ac) 

(i)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  259287, 
2189980;  258514,  2190124;  258227. 
2189531;  257076,  2189405;  256231, 


2189611; 
2190978; 
2192452; 
2193171; 
2192515; 
2192488; 


256096, 
256258, 
256438, 
258074, 
260015, 
260937, 


2190304; 
2191715; 
2193135; 
2192865; 
2192551; 
2192137; 


256159, 
256132, 
257202, 
259566, 
260564, 
260600, 


2191095;  260195,  2190187;  return  to 
starting  point.  ' 

(ii)  Note:  Map  2  follows: 
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Map  2 
Unit  1  -  CUrmontia  Undseyana  -  a 


Pacific  Octan 
Laupahoohoe 


Nukupahu  Gulch 


I        I  Critical  Habitat  Unit  1 

llllll  Critical  Habitat  for 

Clermonlia  lindseyana  -  a 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2J 

3= 


2J 


(3)  Hawaii  1 — Clermontia  peleana — a 
(4,704  ha,  11,624  ac) 

(i)  Unit  consists  of  the  following 
seven  boundary  points:  Start  at  261799, 
2189905;  259290,  2190265;  259437, 
2191186; 260905,  2197592;  263380, 
2198183;  264962,  2199047;  266443, 
2189598;  return  to  starting  point. 

(ii)  Note:  Map  3  follows: 


Map  3 
Unit  1  -  Clermontia  peleana  -  a 


Papaaloa  Point 

Pacific  Ocean 
Laupahoehoe 


NukupahuGulch 


Gukh 


I       I  Critical  Habitat  Unit  1 

llllll  Critical  Habitat  for 

Clermontia  peleana  -  a 

Elevation  (1,000-fL  contours) 

/\/  Major  Road 

/\/  Coastline 


15 

an 


2.5 

3= 


(4)  Hawaii  1 — Clermontia  pymlaria — a 
(1,378  ha.  3,405  ac) 

(i)  Unit  consists  of  the  following  21 
boundary  points:  Start  at  258551, 
2191038;  258529,  2189991;  258210, 
2188565;  257890,  2188331; 257487, 
2188365;  256896,  2188490;  256215, 
2188925;  255931,  2188918;  255675, 
2189060;  255456,  2189333;  255283. 
2189470;  255306,  2189929;  255346, 
2190140;  255408,  2190618; 255387, 
2191557; 255496, 2193031; 255782, 
2193009; 256122, 2193173;  256270, 
2193339;  257054,  2193360;  258360, 
2192915;  return  to  starting  point. 

(ii)  Note:  Map  4  follows: 


Map  4 
Unit  1  -  Clermontia  pyridaria  -  a 
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(5)  Hawaii  1 — Cyanea  shipmanii — a 
(1,577  ha,  3,898  ac) 

(i)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  258782, 
2190167; 258548,  2189979;  258183, 
2188260; 257434, 2188452;  256928, 
2188480;  256188,  2188929;  255258, 
2189156; 255505,  2193009;  255781, 
2192991;  256152,  2193174;  256156, 
2193377;  257053,  2193355;  259425, 
2192593; 259263, 2191816; 259174, 
2191010;  return  to  starting  point. 

(ii)  Note:  Map  5  follows: 
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(6)  Hawaii  1 — Phyllostegia  mcemosa — a 
{938  ha,  2,317  ac) 

(i)  Unit  consists  of  the  following  14 
botmdary  points:  Start  at  258101, 
2190453;  257892.  2189913;  256913. 
2188486;  256656,  2188640;  256222, 
2188920;  255488,  2189023;  255638, 
2189438;  256199,  2190746;  256201, 
2190776;  256355,  2192927;  256193, 
2193388;  257046,  2193366;  258868, 
2192771; 258286,  2190933;  return  to 
starting  point. 

(ii)  Note:  Map  6  follows: 


Map  6 
Unit  1  'Phyllostegia  mcemosa  -  m 


Map? 
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(7)  Hawaii  2 — Clermontia  lindseyana — 
b  (1.262  ha.  3.119  ac) 

(i)  Unit  consists  of  the  following  11 
boundary  points:  Start  at  257292, 
2195256;  256959,  2195939;  256806. 
2197162;  256815.  2198142;  256627. 
2199661;  256609.  2200056;  259081. 
2200802;  259908.  2197800;  259126. 
2196047;  257939,  21^380;  257957, 
2195319;  retiim  to  starting  point. 

(ii)  Note:  Map  7  follows: 


(8)  Hawaii  2 — Clermontia  pyrularia—b 
(1,383  ha,  3,418  ac) 

(i)  Unit  consists  of  the  following  20 
boimdary  points:  Start  at  255651, 
2196455;  255597.  2196941;  255516, 
2197725;  255512.  2197761;  255468. 
2198050;  255421.  2198130;  255299. 
2198552; 255372.  2199203;  256335,     . 
2199414;  256242.  2200024;  255213, 
2199704;  254946.  2201156;  255168, 
2201360;  256079,  2201937;  256430. 
2201672;  257336.  2200280;  257616. 
2199751;  257968,  2196298;  258088, 
2195186;  255745,  2195208;  return  to 
starting  point. 

(ii)  Note:  Map  8  follows: 
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■(9)  Hawaii  2 — Phyllostegia  racemosa — ^b 
(1,683  ha,  4,158  ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  258723, 
2200661;  258940,  2200060;  259480, 
2196687; 259164, 2195977;  257990, 
2196313;  258115, 2195161;  255794, 
2195189;  255648,  2196936;  255554, 
2197804; 255334, 2198495;  255397, 
2199185; 256317,  2199426; 256234, 
2199928;  return  to  starting  point. 

(ii)  Note:  Map  9  follows: 


Map  9 
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Map  10 
Unit  3  -  Clermontia  peleana  -  b 


Pacific  Ocean 


Laupahoetne 
Point 


(10)  Hawaii  3 — Clermontia  peleana — b 
(4,098  ha,  10,126  ac) 

(i)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  265536, 
2206014; 265870, 2201356;  264628, 
2199741; 260958, 2198980;  260785, 
2200155;  262026,  2204132;  261185, 
2204813;  260398,  2204759;  259170, 
2203211;  258222,  2203945;  258477, 
2204289; 259386,  2206126;  259977, 
2206520;  260443,  2206955;  261652, 
2208710;  262533,  2208323;  return  to 
starting  point. 

(ii)  Note:  Map  10  follows: 
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(11)  Hawaii  3 — Cyanea  platyphylla — a 
(1,403  ha,  3,467  ac) 

(i)  Unit  consists  of  the  following  eight 
boundary  points:  Start  at  261936, 
2208604;  263321,  2207740;  265617, 
2206104;  265417,  2204172;  264174, 
2203283; 260750,  2206482;  260875, 
2207122; 261952,  2208637;  return  to 
starting  point. 

(ii)  Note:  Map  1 1  follows: 
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Map  11 
Unit  3  -  Cyanea  platyphylla  -  a 
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Map  13 
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(12)  Hawaii  3— Cyrtandra  giffardii— a 
(1,510  ha,  3.731  ac) 

(i)  Unit  consists  of  the  following  22 
boundary  points:  Start  at  263977, 
2204191;  263091,  2203511;  262736, 
2203406;  261836,  2204431;  261358, 
2204610;  261162.  2204774;  261114, 
2204782;  260137.  2205484;  260269. 
2205773;  260727,  2206307;  260808, 
2207135;  261955.  2208667;  262335, 
2208492;  262457.  2208405;  262682, 
2208256;  262829.  2208171;  263062, 
2208031;  264606.  2206914;  264702. 
2206732; 265162,  2206251;  265443. 
2205871;  264381.  2205051;  return  to 
starting  point. 

(ill  Note:  Map  12  follows: 


(13)  Hawaii  3— Cyrtandra 
tinUnnabula—a  6,322  ha,  5,738  ac) 

(i)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  261996, 
2208648;  262049, 2208624; 263522. 
2207698;  265651,  2206158;  265754, 
2204527;  265122,  2203759;  262570, 
2202152; 261169, 2201554; 261944, 
2204127;  261158,  2204766;  260467. 
2204723;  260185. 2204367; 260136. 
2204327;  260129,  2204298;  259641, 
2203682;  259436,  2203822;  258995, 
2204073;  259216,  2204499;  259562, 
2204625;  259924,  2205129;  260239. 
2205570;  260255, 2205790;  260539. 
2206042;  260743.  2206373;  260822. 
2206782;  260854.  2207176; 261184. 
2207475;  261515.  2208026;  261720. 
2208326;  261972,  2208593;  ^e^am  to 
starting  point. 

(ii)  Note:  Map  13  follows: 


(14)  Hawaii  3 — Phyllostegia 
warshaueri—a  (2,471  ha,  6,105  ac) 

(i)  Unit  consists  of  the  following  21 
boimdary  points:  Start  at  257006, 
2207522;  257019,  2207554;  257990, 
2209960;  258969, 2210027;  258996, 
2210030;  259000, 2210028;  259841, 
2209621;  260070,  2208710;  261086, 
■  2208085;  261545.  2208642;  262022, 
2208476;  262839,  2208040;  263330, 
2207359;  264502,  2206514;  265710. 
2205217;  265744,  2204501;  265526, 
2204234;  263864,  2203016;  263466. 
2203598;  261804. 2205478;  259132. 
2206487;  return  to  starting  point, 
(ii)  Note:  Map  14  follows: 
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(15)  Hawaii  4 — Isodendrion  hosakae — a 
(49  ha.  121  ac) 

(i)  Unit  consists  of  the  following  30 
boundary  points:  Start  at  216918, 
2213235: 217016,  2213305;  217029, 
2213274; 217005,  2213247;  217021, 
2213158; 217073, 2213172;  217095, 
2213120:217071,2213088:217094,  , 
2213045;  217129,  2213041;  217123, 
2212977; 217141,  2212945;  217161, 
2212966; 217207,  2212974;  217303, 
2213051;  217353,  2212944;  217455, 
2212885; 217511. 2212825;  217544. 
2212704:217624,2212704:217658, 
2212443;  217423,  2212270;  217284, 
2212268; 217105.  2212451;  216974, 
2212346; 216772,  2212797;  216900, 
2213009; 216946, 2212994;  216966, 
2213060;  216928,  2213088;  return  to 
starting  point. 

(ii)  Note:  Map  15  follows: 
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(16)  Hawaii  4 — Isodendrion  hosakae— b 
(35  ha,  87  ac) 

(i)  Unit  consists  of  the  following  32 
boundary  points:  Start  at  223492, 
2211567;  223608.  2211572;  223691. 
2211528;  223727. 2211464; 223811, 
2211316;  223763.  2211291;  223859. 


2211232; 
2211116; 
2210977; 
2210851; 
2210799; 
2210796; 
2210869; 
2210924; 


223887. 
223938. 
223876, 
223809, 
223636, 
223552, 
223630, 
223506, 


2211182; 
2211006; 
2210984; 
2210816; 
2210739; 
2210877; 
2210891; 
2210932; 


223881, 
223918. 
223832. 
223729, 
223556, 
223614, 
223572, 
223418, 


2210946;  223338,  2210965;  223296, 
2211003;  223244,  2211091;  223188, 
2211145;  223294,  2211291;  223359, 
2211352;  223406,  2211368;  223414, 
2211415;  223415,  2211453;  return  to 
starting  point. 

(ii)  Note:  Map  le  follows: 
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(17)  Hawaii  4— Isodendrion  hosakae— c  2210857;  230438,  2210998;  230517, 

(49  ha,  121  ac)  2211001; 230682,  2211057;  230897, 

,.,,,.  ,  L    i-  .,  2211021;  231011,  2210874;  231090, 

(1)  Unit  consists  of  the  following  15  2210642;  231078,  2210504;  230899, 

boundary  points:  Start  at  230256,  2210322;  230783,  2210259;  230543. 


2210360;  230357,  2210475;  230289, 
2210576; 230244,  2210644;  230224, 
2210817;  return  to  starting  point. 

(ii)  Note:  Map  17  follows: 
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(18)  Hawaii  ^— Isodendrion  hosakae— d  2211631;  231267,  2211631;  231537, 

(49  ha,  121  ac)  2212023;  232139,  2211722;  231979! 

(i)  Unit  consists  of  the  following  nine  2211293;  231830.  2211149;  231774, 
boundary  points:  Start  at  231266, 
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2211152; 231436,  2211271;  231277, 
2211485;  return  to  starting  point, 
(ii)  Note:  Map  18  follows: 
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(19)  Hawaii  4 — Isodendrion  hosakae — e 
(11  ha,  26  ac] 

(i)  Unit  consists  of  the  following  39 
boundary  points:  Start  at  222273, 
2208478;  222265,  2208455;  222245, 
2208415;  222245, 2208393;  222331, 
2208332;  222330,  2208290;  222311, 
2208248;  222279,  2208219;  222256, 


2208215 
2208259 
2208286 
2208306 
2208320 
2208337 
2208324 
2208283 
2208216; 


222254, 
222230, 
222213, 
222227, 
222209, 
222189, 
222202, 
222219, 
222238, 


2208246 
2208261 
2208303 
2208316 
2208331 
2208329 
2208299 
2208259 
2208183 


222251, 
222222, 
222225, 
222214, 
222194, 
222194, 
222198, 
222244, 
222198, 


2208149;  222045,  2208166;  222020. 
2208212; 221971, 2208225;  221966. 
2208306;  221969,  2208396;  221963, 
2208440; 221988. 2208483; 222015. 
2208509; 222077. 2208552;  222199. 
2208535;  222218.  2208498;  222247, 
2208498;  return  to  starting  point. 

(ii)  Note:  Map  19  follows: 
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(20)  Hawaii  4 — Isodendrion  hosakae — f 
(51  ha,  127  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  221456. 
2205056;  221315,  2205089;  220996, 
2205294;  220895,  2205435;  220799, 


2205324; 
2205535; 
2205687; 
2205^56; 
2205989; 
2205756; 
2205641; 


220680, 
220550, 
220754, 
220861, 
221139, 
221253, 
221179, 


2205394; 
2205636; 
2205770; 
2205816; 
2205911; 
2205717; 
2205613; 


220645, 
220701, 
220904, 
221058, 
221195, 
221216, 
221095, 


2205611;  221197,  2205553;  221326. 
2205451;  221675. 2205188;  221929. 
2204996;  221948,  2204869;  221671, 
2204802; 221737, 2204828;  221610, 
2204957;  return  to  starting  point, 
(ii)  Note:  Map  20  follows: 
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(21)  Hawaii  4— Vigna  o-wahuensis — a  2213120; 

(49  ha,  121  ac)  2213045; 

(i)  Unit  consists  of  the  following  30  2212977; 

boundary  points:  Start  at  216918,  2212966; 

2213235; 217016,  2213305;  217029,  2213051; 

2213274; 217005,  2213247;  217021,  2212885; 

2213158; 217073,  2213172;  217095,  2212704; 


217071, 2213088;  217094,  2212443; 217423, 2212270;  217284. 

217129, 2213041;  217123,  2212268; 217105, 2212451;  216974. 

217141, 2212945;  217161,  2212346; 216772, 2212797;  216900, 

217207,  2212974;  217303?  2213009; 216946, 2212994;  216966, 

217353, 2212944;  217455,  2213060; 216928.  2213088;  return  to 

217511,  2212825;  217544,  starting  point. 

217624,  2212704;  217658,  (ii)  Note:  Map  21  follows: 
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Puu  K»kuakahea 


\^  Puu  Makahalmj 


Critical  Habitat  Unit  4 

Critical  Habitat  for 
Vigna  o-wahuensis  -  a 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


2   Miles 


(22)  Hawaii  4 — Vigna  o-wahuensis — b 
(35  ha,  87  ac) 

(i)  Unit  consists  of  the  following  32 
boundary  points:  Start  at  223492, 
2211567; 223608, 2211572;  223691, 
2211528;  223727,  2211464;  223811, 
2211316; 223763,  2211291;  223859, 


2211232; 
2211116; 
2210977; 
2210851; 
2210799; 
2210796; 
2210869; 
2210924; 


223887, 
223938, 
223876, 
223809, 
223636, 
223552, 
223630, 
223506, 


2211182; 
2211006; 
2210984; 
2210816; 
2210739; 
2210877; 
2210891; 
2210932; 


223881, 
223918, 
223832, 
223729, 
223556, 
223614, 
223572, 
223418, 


2210946;  223338,  2210965;  223296, 
2211003;  223244,  2211091;  223188, 
2211145; 223294,  2211291;  223359. 
2211352; 223406, 2211368;  223414, 
2211415;  223415,  2211453;  rettmi  to 
starting  point. 

(ii)  Note:  Map  22  follows: 
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Map  22  VmtA-Vignao-wahuensis-b 


O 


o 


Puu  K0kuat(ahea 


PuuMakahalau 


^ 


Critical  Habitat  Unit  4 

Critical  Habitat  for 
Vigna  o-wahuensis  -  b 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/V  Coastline  ' 


0  I  2   Kiknaas 

I 1  I 


(23)  Hawaii  4 — Vigna  o-wahuensis — c 
(51  ha,  127  ac) 

\i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  221456, 
2205056; 221315,  2205089;  220996, 
2205294;  220895,  2205435;  220799, 


2205324; 
2205535; 
2205687; 
2205756; 
2205989; 
2205756; 
2205641; 


220680, 
220550, 
220754, 
220861, 
221139, 
221253, 
221179, 


2205394; 
2205636; 
2205770; 
2205816; 
2205911; 
2205717; 
2205613; 


220645, 
220701, 
220904, 
221058, 
221195, 
221216, 
221095, 


2205611; 221197,  2205553;  221326, 
2205451;  221675.  2205188;  221929, 
2204996;  221948,  2204869;  221871, 
2204802;  221737,  2204828;  221610, 
2204957;  return  to  starting  point, 
(ii)  Note:  Map  23  follows: 
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Map  23  Unit  4 -Vtgnao-ivahuensis-, 


Critical  Habitat  Unit  4 

Critical  Habitat  for 
Vigna  o-wahuensis  -  c 

Elevaticm  (1,000-ft.  contouis) 

/\/  Major  Road 

/V  Coastline 


H  I 


q I 

I ' 


Puu  Kekui*ah«a 


\^  Puu  Makahalm/ 
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(24)  Hawaii  5 — Nothocestrum 
breviflorum — a  (403  ha,  995  ac) 

(i)  Unit  consists  of  the  following  10 
boundary  points:  Start  at  223325, 
2230961;  223717,  2230611;  223961. 
2230395;  224099,  2230006;  222943. 
2227775;  221847,  2228401;  221769, 
2228638; 221914,  2229066;  222052, 
2229490;  222606.  2230217;  retiun  to 
starting  point. 

(ii)  Note:  Map  24  follows: 


Map 24  Units 
Nothocestrum  breviflorum  -  a 


Pacific  Ocean 


Laupahoehot  Nui 


Laupetnehoe  Ku 
WammnuVttaf 


.  LjfKMWnt  FtMB*' 


I       1  Critical  Habitat  Unit  5 

llllll  Critical  Habitat  for 

Nothocestrum  breviflorum  -  a 

Elevation  (l.OOO-ft.  conlouis) 

/V    Major  Road 

/\/  Coasdine 


(25)  Hawaii  6 — Nothocestrum 
breviflorum — b  (1,113  ha,  2.750  ac) 

(i)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  217283. 
2233128; 217629. 2233499;  218093. 
2234242; 218828. 2233584;  218277. 
2231773; 218266. 2231685;  218291. 
2231675;  219411. 2233375;  219521. 
2233443; 219655.  2233414;  220288. 


2233050; 220656. 2232834;  221080, 
2232612; 220999,  2232500;  220822, 
2232233; 220802. 2231818;  220498. 
2230963; 220529.  2230813;  220350. 
2230453; 220296.  2229915;  220205. 
2229697;  220190.  2229504;  220122. 
2229416;  218354,  2230452;  216792, 
2231049;  216919,  2231470;  217150, 
2231890; 217026,  2232314;  217214, 
2232981;  return  to  starting  point. 

(ii)  Note:  Map  25  follows: 


Map  25  Unit  6 
Nothocestrum  breviflorum  -  b 


Pa^fic  Ocean 


V 


Critical  Habitat  Unit  6 

llllll  Critical  Habitat  for 

Nothocestrum  breviflorum  -  b 

•      Elevaion(l,000-ft.  contours) 
/\/  Major  Road 
/\/  Coastline 


(26)  Hawaii  7 — Pleomele  bawaiiensis — 
a  (677  ha,  1,673  ac) 

(i)  Unit  consists  of  the  following  92 
boundary  points:  Start  at  213884, 
2231521; 213842,  2231562;  213785, 
2231427; 213666,  2231261;  213601, 
2230893; 213453,  2230596;  213305, 
2230350; 213204,  2230269;  213030, 
2230210; 212859,  2230290;  212807, 
2230381; 212812,  2230467;  212835, 


2230541 
2230736 
2231129 
2231651 
2232858 
2233218 
2233976 
2234162 
2234388 
2234721 
2234835 
2234943 
2235106 
2235147 
2235328 
2235497 
2235662 
2235729 
2235884 
2235998 
2236115 
2236202 
2236260 
2236296 
2236053 
2235537 
2235029 
2234485 
2233608 
2233458 
2234212 
2234581 
2235684 
2235808 
2235179 
2234463 
2233848 
2232427 
2231432 
2231329 


212877, 2230637 
213011,  2230905 
212997,  2231275 
213147,2232011 
213387. 2233177 
213462,  2233730 
213443, 2234090 
213373, 2234284 
213271, 2234480 
213371, 2234760 
213464,  2234878 
213559, 2235003 
213659,  2235121 
213724, 2235205 
213734, 2235407 
213747,  2235.588 
213817,  2235706 

213891,  2235850 
213908, 2235940 

213892,  2236033 
214062,  2236170 
214083, 2236227 
214140, 2236304 
214069,  2236123 
214016,  2235921 
213901,  2235357 
213484,  2234675 
213891,  2234567 
214112,2233331 
214141, 2233713; 
214483, 2234338 
214802,  2235593 
215037,  2235434 
215483,  2235675 
215269,  2234894 
215158,2234131 
215182,2233321 
215018,  2231531 
214495.  2231365 
214332. 2231335 

starting  point. 

(ii)  Note:  Map  26  follows 


212939. 
213041. 
213007, 
213409, 
213269. 
213453. 
213442. 
213315, 
213320, 
213429. 
213513, 
213642, 
213685, 
213745. 
213765, 
213771. 
213849. 
213906. 
213886, 
214009, 
214080, 
214091. 
214165, 
213954, 
213862, 
213770, 
213587, 
213773. 
214183. 
214320. 
214390, 
214978, 
215190. 
215479. 
215127, 
214937, 
214973, 
214640. 
214382, 
return  to 
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Map  26  UDitT 
Pleomele  hawaiiensis  -  a 


Map 27  Units 
Clermontia  drepanomorpha-a 


Pacific  Ocem 


L-_J  Critical  Habitat  Unit  7 

IjllHI  Critical  Habitat  for 
. ,  Pleomele  hawaiiensis  -  a 

.1  f        Elevation  ( 1 ,000-ft.  contoure) 

/v    Major  Road 

/\/  Coastline 


L-_J  Critical  Habitat  Unit  8 

mill  CriUcal  Habitat  for 

Clermontia  drepanomorpha-a 

Elevation  ( 1 ,000-ft.  contours) 
/V    Major  Road 
/\/  Coastline 


4  Mih> 


4   Hjtonmm 


(27)  Hawaii  8— Clermontia 
drepanomorpha—a  (1,906  ha,  4,709  ac) 

(i).Unit  consists  of  the  following  30 
boundary  points:  Start  at  214766, 
2225082; 215176,  2225539;  215405. 
2225905;  215716,  2226097;  216131, 
2226318;  217035,  2226328;  218354, 
2225470;  219286.  2224824;  219895. 
2223228; 218899. 2220922;  218806. 
2219907;  218769.  2219298;  218197. 
2219271;  217672.  2220036;  217653. 
2220562;  217819.  2221512;  217520, 
2221821;  217378,  2221880;  217229, 
2221937;  217063,  2221937;  216768, 
2222158; 216463,  2222582;  215919, 
2223071;  215956,  2223348;  215550, 
2223643; 215070,  2223892;  214393, 
2224156; 214299, 2224261;  214335. 
2224407;  214570.  2224647;  return  to 
starting  point. 

(ii)  Note:  Map  27  follows: 


(28)  Hawaii  8—PhyUostegia 
warshaueri—b  (1,177  ha,  2,908  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  218326, 
2219182; 218265.  2219899;  218572. 
2220103; 219186.  2220554;  218961, 
2221066;  218183,  2222274;  217900, 
2223294;  218531,  2223871; 219842, 
2223011;  220052,  2222981;  220255. 
2223197;  220513,  2223371;  220883, 
2223437; 221142.  2223301;  221469. 
2222879; 221431,  2222712;  221443, 
2222484;  221956,  2222124;  221860, 
2221917; 221276,  2221939;  221020, 
2221746; 220775,  2221645;  220679, 
2221263;  221125,  2220585;  221255, 
2220003;  22085/,  2218373;  220445, 
2219168;  retimi  to  starting  point, 
(ii)  Note:  Map  28  follows: 


Map 28  Units 
Phyllostegia  warshaueri  -  b 


Pacific  Octwi 


^       I  Critical  Habitat  Unit  8 

limi  Critical  Habitat  for 

Phyllostegia  warshaueri  -  b 

Elevation  (1,000-ft.  contoure) 
/\/  Major  Road 
/\/  Coastline 


(29)  Hawaii  9—Achyranthes  mutica—a 
(63  ha.  157  ac) 

(i)  Unit  consists  of  the  following  82 
boimdary  points:  Start  at  211908. 
2224450;  211840. 2224339;  211562. 
2224160;  211477, 2224142;  211418. 
2224067;  211356. 2224034; 211319, 
2223969;  211271.  2223951;  211220, 
2223903;  211172,  2223900;  211144, 
2223870;  211106, 2223860;  211053, 
2223873; 210980, 2223837; 210916, 
2223837;  210864, 2223788;  210802, 
2223764;  210694,  2223796;  210650. 
2223761;  210578,  2223756;  210489, 
2223646;  210425, 2223652;  210359, 
2223635;  210254,  2223626;  210218, 
2223598;  210154,  2223584;  210056, 
2223595;  209922,  2223585;  209805. 
2223507; 209521. 2223432;  209365. 
2223366;  209228.  2223347;  208930. 
2223267; 208835. 2223286;  208830. 
2223355;  208907.  2223389;  209205. 
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2223465; 209333,  2223482;  209483.  2224525; 211733, 2224561; 211824, 

2223546: 209548.  2223555;  209606,  2224547;  211926,  2224590;  211986, 

2223568; 209652,  2223593;  209761,  2224640; 212066,  2224670;  212094, 

2223619;  209887, 2223699;  209956,  2224717; 212088,  2224750;  212115, 

2223703;  209996.  2223703;  210057,  2224806;  212108,  2224823;  212219, 

2223716;  210148,  2223704;  210219,  2224872; 212243,  2224820;  212243, 

2223742; 210431, 2223770;  210529,  2224778;  212216,  2224731;  212213. 

2223870;  210603.  2223875;  210683.  2224684;  212160.  2224595;  jetum  to 

2224047;  210751.  2224079;  210773.  starting  point. 

2224145;  210846.  2224182;  210875,       (ii)  Excluding  one  area  bounded  by 

2224212;  210992,  2224241;  211084,  the  following  31  points  (8  ha,  19  ac): 

2224220;  211131,  2224248; 211225,  Start  at  211235,  2224062;  211172, 

2224269; 211290,  2224395;  211339,  2224016;  211129.  2224012;  211093. 

2224415;  211428. 2224394;  211464.  2223986;  211042.  2223992;  210945. 

2224477; 211515.  2224517;  211607.  2223954;  210872,  2223952;  210792, 


2223885;  210751,  2223908;  210770. 
2223960;  210841,  2223994;  210870. 
2224063; 210928,  2224102;  210992, 
2224116; 211080,  2224094;  211174, 
2224135: 211293,  2224156;  211335, 
2224196; 211345,  2224253;  211373, 
2224282; 211439,  2224272;  211501, 
2224297; 211562,  2224404;  211619, 
2224407; 211657, 2224425;  211731, 
2224441;  211766,  2224436;  211506, 
2224267;  211403,  2224240;  211340, 
2224159;  211274,  2224128;  return  to 
starting  point. 

(iii]  Note:  Map  29  follows: 


Map  29  \}mt9 -Achyranthes  muHca  -  a 


I       I  Critical  Habitat  Unit  9 

llil  Critical  Habitat  for 

Achyranthes  mutica  -a 

Elevation  (1,000-ft  contours) 

/\/  Maj<M-Road 

/V  Coastline 


I 

II 
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(30)  Hawaii  9—AchyTanthes  mutica—h 
(124  ha,  306  ac) 

(i)  Unit  consists  of  the  following  211 
boundary  points:  Start  at  211305, 
2223364; 211375, 2223384;  211403, 
2223445; 211471.  2223464;  211508. 
2223521; 211605, 2223565;  211667, 
2223634; 211757,  2223690;  211885, 
2223733; 211931. 2223724;  211986. 
2223686; 212068,  2223746;  212139, 
2223774; 212198, 2223854;  212277, 
2223900;  212406,  2223912;  212539, 
2223951; 212645,  2223915;  212681, 
2223974; 212720,  2223994;  212836. 
2224123; 212883. 2224222; 212935. 
2224265; 213002,  2224253;  213015, 
2224188; 212983, 2224154;  212926, 
2224043;  212826,  2223931;  212746, 
2223863;  212766,  2223847;  212819, 
2223884; 212890, 2223915; 213075, 
2223887; 213289. 2223971; 213371, 
2223934;  213409,  2223871;  213316. 
2223863; 213077, 2223764; 212894, 
2223794;  212820,  2223740; 212780, 
2223729; 212674, 2223741; 212626. 
2223773; 212579, 2223781; 212533, 
2223829;  212510,  2223825;  212439. 
2223796;  212348,  2223795;  212294. 
2223777;  212205,  2223673;  212125. 
2223641;  212013,  2223563;  211957, 
2223565; 211888, 2223610;  211803. 
2223577; 211717,  2223519;  211686, 
2223470;  211593,  2223426;  211549, 
2223371; 211491, 2223344;  211458. 
2223292; 211397,  2223257;  211323, 
2223241; 211283, 2223193;  211242, 
2223171; 211187,  2223097;  211045, 
2223037; 210978,  2222957;  210854, 
2222894; 210790, 2222817;  210763, 


2222740;  210607,  2222645;  210591, 
2222566; 210546,  2222536;  210433, 
2222414; 210413. 2222350; 210443, 
2222344;  210571,  2222422;  210666, 
2222448;  210691,  2222500;  210725, 
2222521; 210793, 2222517; 210852. 
2222539; 210905.  2222517;  210925, 
2222488; 211073,  2222553;  211191, 
2222530;  211279,  2222586;  211348, 
2222589; 211378,  2222610;  211441, 
•  2222613;  211494,  2222638;  211568. 
2222607; 211619,  2222618;  211712, 
2222598; 211828,  2222527;  211912, 
2222500;  212003,  2222547;  212069, 
2222542;  212147,  2222486;  212228, 
2222467; 212274,  2222404;  212348. 
2222471; 212448,  2222511;  212668, 
2222802;  212.761,  2222874;  212802, 
2222963;  213012,  2223108;  213060, 
2223184;  213115,  2223225;  213115, 
2223296;  213180,  2223380;  213342, 
2223505;  213502,  2223538;  213592. 
2223617; 213636, 2223593;  213643, 
2223539; 213565,  2223434;  213394, 
2223394;  213253,  2223285;  213234, 
2223260; 213253,  2223205; 213231. 
2223147;  213152.  2223106;  213084, 
2223011;  212891,  2222882;  212863, 
2222805;  212756, 2222719;  212535, 
2222428; 212497, 2222398; 212412, 
2222369; 212308,  2222279;  212217, 
2222281;  212186,  2222304; 212160, 
2222365; 212097, 2222377; 212025, 
2222427;  211944,  2222384;  211894, 
2222380; 211782, 2222415;  211678, 
2222482; 211644,  2222482;  211575. 
2222486; 211508.  2222513;  211448, 
2222492;  211413,  2222496;  211386, 
2222474;  211328.  2222470;  211194. 


2222417; 211089, 2222433;  210981, 
2222380; 210899.  2222365;  210832, 
2222399;  210774.  2222396;  210736. 
2222348;  210624,  2222314;  210481, 
2222229; 210331,  2222220;  210250. 
2222177;  210082.  2222125;  209980, 
2222118;  209833,  2222142;  209813. 
2222131; 209804, 2222071;  209776, 
2222040;  209729.  2222030;  209675 
2222040;  209640,  2222012;  209577, 
2222003;  209527,  2221938;  209471, 
2221916; 209325.  2221943;  209234. 
2221919;  209020.  2221948;  208952, 
2221925; 208760. 2221918; 208599, 
2221816; 208492, 2221827;  208460, 
2221817;  208410, 2221927;  208484. 
2221948;  208565,  2221936;  208676, 
2222014; 208732, 2222035; 208927, 
2222043;  209015. 2222068;  209236. 
2222040;  209325,  2222064;  209449, 
2222035;  209526,  2222112;  209647, 
2222157; 209695,  2222158;  209723, 
2222210; 209793. 2222256;  209892, 
2222262; 210029. 2222239;  210205, 
2222289; 210267,  2222326;  210332. 
2222479;  210486,  2222645;  210485, 
2222700;  210505,  2222750;  210534. 
2222771;  210592,  2222771;  210670, 
2222819; 210675, 2222877;  210775, 
2222984;  210911,  2223056;  210970, 
2223132; 211117, 2223195;  211175. 
2223273;  return  to  starting  point. 

(ii)  Excluding  one  area  bounded  by 
the  following  five  points  (<1  ha,  <1  ac): 
Start  at  211099.  2222496;  211109, 
2222499;  211114, 2222499;  211118, 
2222497;  211103,  2222479;  return  to 
starting  point, 
(iii)  Note:  Map  30  follows: 
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Map  30  Unit  9  -Achyranthes  mudca  -  b 


PuuJWa 


I       I  Critical  Habitat  Unit  9 

Critical  Habitat  for 
Achyranthes  mutica  -  b 

Elevation  (1,000-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


(31)  Hawaii  9— Achyranthes  mutica— c       2221423;  212328,  2221349;  212298,  2219632;  210532,  2219684;  210655, 

(67  ha,  166  ac)  22213Q5;  212213,  2221243;  212181,  2219709;  210771,  2219702;  210805, 

(i)  Unit  consists  of  the  following  114  2221177;  212126,  2221131;  212117,  2219739;  210843,  2219752;  210929, 

boundary  points:  Start  at  214447  2221072;  212086,  2221019;  212000,  2219741;  210992,  2219793;  211068,  ' 

2222623; 214480.  2222585-  214474  2220995; 211970,  2220899;  211930,  2219818;  211172.  2220027;  211227, 

2222534; 214441,  2222505;  214055^  2220851; 211934,  2220790;  211874,  2220180; 211295,  2220255;  211335, 

2222500; 213775.  2222429;  213683.  2220666; 211868.  2220609;  211830.  2220366; 211461. 2220440;  211611, 

2222443; 213605, 2222423;  213500,  2220572; 211804,  2220499;  211669,  2220468;  211703,  2220566;  211753, 

2222421; 213445.  2222367;  213339.  2220360; 211517,  2220331;  211480,  2220665; 211761,  2220714;  211810, 

2222356; 213251, 2222303; 213225,  2220298;  211424,  2220284;  211404,  2220794;  211811, 2220884;  211862, 

2222268; 213112,  2222232;  213029,  2220203; 211334, 2220125; 211281,  2220954;  211895,  2221066; 211936, 

2222167; 212905, 2222150;  212752,  2219976;  211155,  2219728;  211059,  2221107; 212003, 2221115;  212026, 

2222091;  212654,  2222033;  212657.  2219692; 211026.  2219657;  210955,  2221204;  212080,  2221243;  212124, 

2221930; 212627, 2221876;  212610.  2219623;  210865. 2219627;  210798,  2221326;  212220,  2221402;  212224, 

2221781;  212532,  2221714;  212449.  2219584;  210675,  2219589;  210587,  2221522; 212274,  2221597;  212292, 

2221692; 212403,  2221653;  212384,  2219571; 210551,  2219507;  210505,  2221705;  212388,  2221798;  212459, 

2221545; 212341,  2221489;  212348,  2219505; 210465,  2219555;  210482,  2221812; 212503,  2221840;  212510, 
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2221905; 212540, 222197 A;  212507, 
2222024; 212501, 2222072;  212543, 
2222144; 212583,  2222162;  212627, 
2222158; 212872,  2222265;  212987, 


2222280;  213048,  2222334;  213150, 
2222369; 213305,  2222475;  213389, 
2222475; 213467,  2222537;  213685. 
2222564;  213761.  2222548;  214042, 


2222616;  214157,  2222613;  214239. 
2222618;  214319,  2222611;  return  to 
starting  point, 
(ii)  Note:  Map  31  follows: 


Map  31  Unit  9  -Achyranthes  miaica 


PuuAMa 


Critical  Habitat  Unit  9 

IH  Critical  Habitat  for 

Achyranthes  mutica  •  c 

ElevatiOT  (1,000-ft.  contoure) 
/V  Major  Road 
/\/  Coastline 


2   Kuoncttn 


»*  ^v. 

^«\ 

\    ^i 

\ 

y 

N/ 

A 

N 

(32)  Hawaii  9— Achyranthes  mutica— d 
(58  ha,  143  ac) 

(i)  Unit  consists  of  the  following  83 
boimdary  points:  Start  at  214438, 


2221820 
2221680 
2221577 
2221412 
2221296 
2221222 


214413, 2221797;  214386, 
214341, 2221624;  214236, 
214192,  2221506;  214008, 
213919,2221344:213917, 
213890.  2221262;  213884. 
213758. 2221097;  213685. 


2221055;  213605,  2221031;  213535. 


2220982; 
2220820; 
2220740; 
2220393; 
2220257; 
2220117; 
2220056; 
2219888; 
2219754; 
2219502; 
2219103; 


213480. 
213384. 
213178. 
213022, 
212808, 
212741, 
212695, 
212516. 
212288. 
212052. 
211552, 


2220882; 
2220774; 
2220485; 
2220355; 
2220171; 
2220090; 
2219935; 
2219808; 
2219567; 
2219459; 
2218878; 


213407. 
213316. 
213084. 
212956. 
212777. 
212715. 
212668, 
212489, 
212179, 
211790, 
211513.* 


2218800; 
2218791; 
2218878; 
2219183; 
2219614; 
2219825; 
2219968; 
2220177; 
2220249; 
2220334^ 
2220443; 


211486, 
211424, 
211459, 
211969, 
212226, 
212443, 
212603. 
212688, 
212787, 
212873, 
213005, 


2218774; 
2218818; 
2218955; 
2219547; 
2219670; 
2219903; 
2220105; 
2220198; 
2220293; 
2220352; 
2220484; 


211451, 
211424, 
211700, 
212135, 
212391, 
212578, 
212654, 
212709. 
212824, 
212940, 
213090, 
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2220567;  213108.  2220631;  213225, 
2220827; 213293, 2220862;  213379, 
2220952;  213439,  2221062;  213540, 
2221136; 213683.  2221191;  213768. 
2221286; 213838,  2221437;  213939. 


2221510;  214108,  2221602;  214163, 
2221673; 214261,  2221717;  214322, 
2221877; 214479,  2221995;  214474, 
2222036; 214504,  2222187;  214564, 
2222248; 214601, 2222232;  214615, 


2222160; 214609,  2222121;  214595, 
2222026; 214602,  2221949;  214578, 
2221912;  return  to  starting  point. 

(ii)  Note:  Map  32  follows: 


Map  32  Unit  9  -Achyranthes  mutica  -  d 


■•'    .-' 


Critical  Habitat  Unit  9 

Critical  Habitat  for 

Achyrcmthes  mutica  •  d 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(33)  Hawaii  ^—Achymnthes  mutica — e 
J96  ha,  238  ac) 

(i)  Unit  consists  of  the  following  99 
boimdary  points:  Start  at  214237, 
2221396;  214246,  2221433;  214279, 
2221468;  214325,  2221468;  214358, 
2221436; 214355, 2221358;  214318, 
2221305;  214305,  2221223;  214287, 
2221049; 214300,  2220991;  214278, 
2220930;  214286,  2220881;  214313, 


2220902; 
2221179; 
2221333; 
2221498; 
2221569; 
2221664; 
2221531; 
2221448; 
2221258; 
2221113; 
2220859; 


214322, 
214410, 
214576. 
214624, 
214698, 
214796, 
214759, 
214690, 
214555, 
214430. 
214371. 


2221047; 
2221218; 
2221408; 
2221541; 
2221646; 
2221627; 
2221478; 
2221357; 
2221210: 
2220938; 
2220793; 


214365. 
214476. 
214591. 
214679. 
214740. 
214793. 
214700. 
214573. 
214474. 
214431. 
214339. 


2220598; 
2220426; 
2220332; 
2220061; 
2219762; 
2219438; 
2219348; 
2219214; 
2219003; 
2218751; 
2218524; 


214356, 
214294, 
214188, 
214005, 
213945, 
213852, 
213756, 
213680, 
213560, 
213396, 
213204, 


2220538: 
2220372; 
2220269; 
2219871; 
2219600; 
2219367; 
2219241; 
2219137; 
2218908; 
2218673; 
2218429; 


214326, 
214236, 
214118. 
213995, 
213933, 
213784, 
213719, 
213551, 
213486, 
213327, 
213145, 
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2218404; 
2218263; 
2218191; 
2218242; 
2218327; 
2218406; 
2218465; 
2218603; 
2218747; 
2218949; 
2219265; 
2219423; 
2219786; 
2219948; 
2220266; 
2220340; 
2220531; 
2220637; 


213092, 
212764, 
212589, 
212425, 
212558, 
212693, 
212774, 
212903, 
212904, 
213082, 
213245, 
213311, 
213597, 
213812, 
213959, 
214024, 
214097, 
214143, 


2218406; 
2218230; 
2218244; 
2218262; 
2218345; 
2218421; 
2218551; 
2218650; 
2218803; 
2219133; 
2219371; 
2219514; 
2219831; 
2220057; 
2220297; 
2220366; 
2220597; 
2220749; 


212882, 
212684. 
212485, 
212420, 
212607, 
212709, 
212890, 
212889, 
213028, 
213196, 
213290, 
213517, 
213729, 
213922, 
213979, 
214050, 
214097,- 
214139. 


2220807;  214167,  2220862;  214158, 
2220933;  214175,  2221002;  214166, 
2221051;  214187,  2221243; 214206, 
2221349;  return  to  starting  point, 
(ii)  Excluding  two  areas: 

(A)  Bounded  by  the  following  seven 
points  (1  ha,  1  ac):  Start  at  214223, 
2220569;  214237,  2220545;  214219, 
2220515;  214216,  2220461;  214146, 
2220412;  214161,  2220500;  214199, 
2220523;  return  to  starting  point. 

(B)  Boimded  by  the  following  42 
points  (38  ha,  94  ac):  Start  at  214049, 
2220213;  214008,  2220110;  213892, 
2219916;  213877.  2219786; 213826. 
2219614;  213823,  2219491;  213696, 
2219433;  213663,  2219365;  213649. 
2219307; 213619,  2219275;  213591, 


2219218; 213434,  2219056;  213440. 
2218923; 213385,  2218816;  213302. 
2218748; 213232,  2218602;  213126. 
2218523; 213033, 2218514;  212998, 
2218479;  212834,  2218368;  212794. 
2218356;  212809,  2218402;  212825. 
2218431; 212855,  2218461;  212888. 
2218485;  212953. 2218499;  212996. 
2218545;  213022.  2218636;  213007. 
2218725; 213013.  2218754;  213131. 
2218887; 213194, 2219087;  213261. 
2219149;  213346,  2219306;  213394. 
2219361;  213412, 2219449; 213602. 
2219700;  213668,  2219734;  213820. 
2219870; 213852. 2219933;  213913. 
2219992;  214024.  2220195;  return  to 
starting  point, 
(iii)  Note:  Map  33  follows: 
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Map  33  Unit  9  -Achyranthes  mutica  -  e 


PmuM» 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Achyranthes  mutica  -  e 

Elevation  (1,000-ft.  contoure) 
/S/  Major  Road 
/\/  Coastline 


2   Miles 


2   Kilomctcn 


(34)  Hawaii  9-~Achyranthes  mutica — f 
(43  ha,  105  ac) 

(1)  Unit  consists  of  the  following  65 
boundary  points:  Start  at  215029, 
2221141;'215078.  2221118;  215100, 
2221081;  215105,  2221047;  215092, 
2220971; 215106,  2220903;  215094, 
2220834;  215046,  2220727;  215049, 
2220676;  215102,  2220585;  215091, 
2220525;  215103,  2220441;  215078, 
2220357;  215072,  2220203;  215020. 
2219976;  214978,  2219936;  214975, 


2219872 
2219766 
2219637 
2219519 
2219151 
2218965 
2218467 
2218082 
2217739: 
2217702 
2217776 
2218118 
2218479 


214947,  2219833;  214959,  2218985;  214627,  2219125;  214669, 

214941, 2219705;  214948,  2219193; 214725,  2219396;  214706, 

214883, 2219550;  214829,  2219465; 214712,  2219549;  214738. 

214843, 2219377;  214782.  2219603;  214819,  2219663;  214796, 

214741, 2219084;  214717,  2219730; 214835,  2219788;  214819, 

214700, 2218708;  214660,  2219871; 214858,  2219922;  214862 

214650, 2218237;  214625,  2219981; 214908,  2220033;  214951, 

214553, 2217870;  214527,  2220206; 214958,  2220369;  214981, 

214511, 2217708;  214476,  2220452; 214979, 2220577;  214947 

214431, 2217728;  214417,  2220626; 214924,  2220735;  214985, 

214449, 2217955;  214510,  2220898; 214972,  2220976;  214987 

214530,  2218247;  214540,  2221070;  return  to  starting  point. 

214581,  2218725;  214598,  (ii)  Note:  Map  34  follows: 


Federal  Register /Vol.  68,  No.  127 /Wednesday.  July  2.  2003 /Rules  and  Regulations  39729 


Map  34  l}iM9  -Achyranthes  miuica  -f 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Achyranthes  mutica  -f 

£levati(m  (1,000-ft.  contours) 
/\/  MajcM-Road 
/V    Coastline 


2   KikinMBrs 


(35)  Hawaii  9 — Achyranthes  mutica— g 
(37  ha,  92  ac) 

(i)  Unit  consists  of  the  following  58 
boundary  points:  Start  at  215603, 
2220632;  215636,  2220594;  215638, 
2220532;  215595,  2220313;  215594, 
2220146;  215573,  2220086;  215557, 
2219909;  215486,  2219693;  215509, 
2219626;  215490,  2219443;  215514, 
2219279; 215507.  2219212;  215525, 
2219154;  215513,  2218965;  215487, 


2218921; 215439,  2218935;  215421,  2218458;  215247,  2218714- 

2218871; 215447,  2218842;  215441,  2218821;  215342,  2218926- 

2218779; 215356,  2218664;  215275,  2219001;  215403,  2219144- 

2218426; 215304,  2218286;  215233,  2219204;  215383,  2219387- 

2218154; 215249. 2218060;  215206,  2219431; 215388.  2219616- 

2217972;  215206,  2217897;  215158.  2219699; 215438,  2219924- 

2217810;  215145,  2217560;  215094,  2219963;  215454,  2220022 

2217556; 215038,  2217584;  215038,  2220094;  215475,  2220163 

2217818;  215090.  2217932;  215089,  2220317; 215523.  2220516; 

2218007;  215131.  2218085;  215109.  2220621; 215545.  2220669; 

2218142;  215112,  2218184;  215185.  starting  point 

2218304;  215155,  2218404;  215160.  (ii)  Note:  Map  35  foUows: 


215328, 
215394, 
215387, 
215367, 
215365. 
215431, 
215453, 
215474, 
215533, 
return  to 
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Map  35  Unit  9  -Achyranthes  mutica  -  g 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Achyranthes  mutica  -  g 

Elevation  (1,000-ft.  contours) 

/v  Major  Road 

/N/  Coastline 


(36)  Hawaii  9 — Achyranthes  mutica — h 
(51  ha.  127  ac) 

(i)  Unit  consists  of  the  following  89 
boundary  points:  Start  at  215734, 
2220485:  215765,  2220497;  215804, 
2220452;  215818,  2220397;  215784, 
2220322;  215772.  2220245; 215817, 
2220179;  215889,  2220150;  215937. 
2220077;  215955,  2219923;  215999, 
2219846;  216021,  2219758;  216009, 
2219647;  216048,  2219449;  216024, 
2219367;  216031,  2219325;  216010, 
2219282;  216053,  2219305;  216094, 
2219364;  216137,  2219519;  216139, 
2219583;  216177,  2219682;  216178, 
2219953;  216194,  2220018;  216223. 


2220058;  216259,  2220059;  216289,  2217647; 215391,  2217794;  215436 

2220016; 216301,  2219987;  216298,  2217930;  215438,  2218124;  215486 

2219945; 216308.  2219773;  216295.  2218223; 215604, 2218316;  215641, 

2219664; 216254,  2219549;  216260,  2218385; 215687,  2218427;  215688. 

2219498; 216212, 2219335;  216179,  2218503; 215752.  2218652;  215738, 

2219277; 216099,  2219197;  216052,  2218734; 215745,  2218785;  215706. 

2219098;  215990.  2219041;.215937.  2213864;  215704,  2218932;  215753. 

2219032; 215843.  2218966;  215826,  2219051;  215835,  2219097;  215867, 

2218898;  215861,  2218819;  215873,  2219146; 215875, 2219268;  215910 

2218650; 215805.  2218472;  215755.  2219348;  215926.  2219453;  215888, 

2218447; 215775.  2218360;  215691.  2219641;  215902.  2219734;  215881 

2218233; 215604.  2218175;  215561.  2219806; 215827.  2219895;  215830. 

2218121;  215555,  2217915;  2'l5490,  2220023;  215804.  2220057;  215765, 

2217671; 215528.  2217566;  215517.  2220062; 215684,  2220120;  215664, 

2217489; 215481,  2217456;  215448,  2220161;  215649,  2220293;  215707, 

2217452;  215415,  2217471;  215399,  2220428;  return  to  starting  point. 

2217507;  215407,  2217557;  215371,  (ii)  Note:  Map  36  follows: 
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Map  36  \}idt9'Ackyranthesmutica-h 


Critical  Habitat  Unit  9 


Critical  Habitat  fw 
Achyranthes  mutica  -  h 

Elevatirai  (1,000-ft.  contours) 

/\/  M^m^Road 

/\/  Coastline 


(37)  Hawaii  9 — Achyranthes  mutica— i 
(31  ha,  76  ac) 

(i)  Unit  consists  of  the  following  54 
boundary  points:  Start  at  216834, 
2219498;  216868,  2219502;  216901, 
2219476;  216916, 2219442;  216903, 
2219353;  216759,  2219197;  216646, 
2219111;  216624, 2219076; 216621, 
2218932;  216675,  2218863;  216728, 
2218712;  216725.  2218649;  216696, 
2218569;  216704,  2218501;  216752, 


2218421; 
2218309; 
2218151; 
2218060; 
2217967; 
2217799; 
2217593; 
2217339; 
2217289; 
2217501; 
2217792; 


216755, 
216657, 
216551, 
216492, 
216352, 
216194, 
216168, 
216130, 
216046, 
216017, 
216177, 


2218361; 
2218257; 
2218112; 
2217991; 
2217946; 
2217733; 
2217500; 
2217288; 
2217330; 
2217608; 
2217870; 


216727, 
216603, 
216511, 
216451, 
216275, 
216138, 
216154, 
216078, 
216047. 
216088, 
216230, 


2217941; 216264, 2218034;  216303, 
2218058;  216396,  2218077;  216458, 
2218191; 216514,  2218232;  216562, 
2218330; 216635, 2218388; 216586, 
2218499;  216576,  2218561;  216609, 
2218685; 216581,  2218726;  216562, 
2218818; 216503, 2218897;  216504, 
2219112;  216559,  2219201;  216683, 
2219290;  216791,  2219410;  return  to 
starting  point. 

(ii)  Note:  Map  37  follows: 
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Map  37  Unit  9  -Achyranthes  mutica  -  i 


Critical  Habitat  Unit  9 

Critical  Habitat  for 
Achyranthes  mutica  -  f 

Elevation  (1,000-ft.  contours) 
/\/  Major  Road 
/V    Coastline 


2   Kilometen 


H*  "^^ 

Co        ^  I 

\ 

V"  x^ 

y 

Hy^ 

A 

N 

(38)  Hawaii  9 — Achyranthes  mutica — j 
{33  ha,  81  ac) 

(i)  Unit  consists  of  the  following  45 
boundary  points:  Start  at  218342, 
2218980; 218378,  2218973;  218407, 
2218964; 218411,  2218929;  218400, 
2218875; 218323,  2218752;  218189, 
2218630; 218079,  2218566;  217956, 
2218519; 217764, 2218345;  217745, 


2218240; 
2218101; 
2217828; 
2217705; 
2217550; 
2217507; 
2217718; 
2218141; 
2218472; 
2218576; 


217685, 
217608, 
217508, 
217495, 
217478, 
217370, 
217386, 
217535, 
217631, 
217748, 


2218167; 
2218068; 
2217776; 
2217636; 
2217497; 
2217634; 
2217786; 
2218373; 
2218518; 
2218779; 


217657, 
217537, 
217518, 
217530. 
217416, 
217398, 
217509, 
217570, 
217662, 
217756, 


2218840; 217758,  2218986;  217738, 
2219099; 217771,  2219108;  217806, 
2219095; 217846,  2219075;  217869, 
2218958;  217876,  2218841;  217861, 
2218736; 217768,  2218520;  217898, 
2218624; 218030.  2218675;  218152, 
2218753; 218233,  2218832;  218305, 
2218922;  return  to  starting  point, 
(ii)  Note:  Map  38  follows: 
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Map  38  Unit  9  -Achyranthes  mutica  -j 


PuuAhia 


>       I  Critical  Habitat  Unit  9 

Critical  Habitat  for 
Achyranthes  mutica  -j 

Elevation  (1,000-ft.  cwitours) 

/\/  MajcM-Road 

/\/  Coasdine 
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(39)  Hawaii  10—Argyroxiphium 
kauense — a  (349  ha,  861  ac) 

(i)  Unit  consists  of  the  following  22 
boundary  points:  Start  at  196364, 
2183671;  196588,  2183730;  197040, 
2183678; 197248,  2183609;  197370, 
2183522; 197891,  2183644;  198395, 
2183678;  198917, 2183661;  199421, 
2183574; 199838,  2183400;  200064. 
2183261;  2C0498,  2183174;  200689, 
2183053;  200869,  2183009;  200548, 
2182197;  199189,  2182675;  199188, 
2182675; 198920, 2182722; 197323, 
2182971;  196589,  2183108; 196526, 
2183207;  196397,  2183572;  return  to 
starting  point. 

(ii)  Note:  Map  39  follows: 


Map  39  Unit  10 
Argyroxiphium  kauense  -  a 


I       I  Critical  Habitat  Unit  10 

i^B  Critical  Habitat  for 

Argyroxiphium  kauense  -  a 

Elevation  (1,000-ft.  contours) 
/V    Major  Road 
/V    Coastline 


(40)  Hawaii  10 — Bonamia  menziesii—a 
(163  ha,  402  ac) 

(i)  Unit  consists  of  the  following  12 
boundary  points:  Start  at  194344, 


2189312;  194345,  2189312;  195096, 
2189814;  195763,  2190048;  196316, 
2190285;  198038,  2190803;  198120, 
2190635;  198240,  2190325;  197169, 
2189897; 195603,  2189733;  194504, 
2189243; 194375,  2189221;  return  to 
starting  point. 

(ii)  Note:  Map  40  follows: 


2189709; 200959,  2189699;  199966, 
2189369;  199139,  2189093;  197714, 
2188688; 196629,  2188284;  195353, 
2187919;  return  to  starting  point, 
(ii)  Note:  Map  41  follows: 


Map  40  Unit  10 
Bonamia  menziesii  -  a 


Map  41  Unit  10 
Cotubrina  oppositifolia  -  a 


PuuPapa 


I I  Critical  Habitat  Unit  10 

^H  Critical  Habitat  for 

Bonamia  menziesii  - « 

Elevation  (1,000-fl  contours) 
/V   Major  Road 
/\/  Coastline 


2.5 


S   Mks 


I        I  Critical  Habitat  Unit  10 

mill  Critical  Habitat  for 

Colubrina  oppositifolia  -  a 

Elevation  (1,000-ft.  contouis) 

/V    Major  Road 

/\/  Coastline 


(41)  Hawaii  10— Colubrina 
oppositifolia— a.  (1,918  ha,  4,740  ac) 

(i)  Unit  consists  of  the  following  23 
boundary  points:  Start  at  194733, 
2188289;  194501,  2189318;  195028, 
2189765;  196242,  2190221;  199593, 
2191274;  200077,  2191445;  199462, 
2192171; 199079,  2192786;  199311, 
2193260;  199926,  2193724;  200763, 
2193240; 201809, 2192548;  202245, 
2192040; 202231,  2191144;  202231, 
2190040; 202213,  2189832;  202071, 


(42)  Hawaii  10 — Delissea  undulata — a 
(92  ha,  227  ac) 

(i)  Unit  consists  of  the  following  50 
boundary  points:  Start  at  201717, 
2188574; 201906,  2188644;  202144, 
2188700; 202144, 2188602;  202284, 
2188434;  202305,  2188399;  202452, 
2188462; 202347,  2188728;  202326, 
2188868; 202389,  2188952;  202459, 
2189036;  202543,  2189120;  202683, 
2189204; 202781,  2189288;  202922, 
2189330; 203132, 2189365;  203279, 
2189365; 203279,  2189260;  203454, 
2189225; 203650, 2189113;  203776, 
2188959;  203629,  2188868;  203419, 
2189043; 203342,  2188910;  203258, 
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2188868;  203202,  2188945;  203272, 
2189113;  203104,  2189120;  202886, 
21B9162;  202830.  2189099;  202865, 
2189001;  202641,  2188966;  202711, 
2188798;  202915,  2188742;  203041, 
2188672;  203097, 2188602;  203041, 
21B8490;  202915,  2188497;  202901, 
2188420; 202851,  2188322; 202627, 
2188210;  202550,  2188280;  202382, 
2188147;  202242,  2188C70;  202095, 
2188217;  201983,  2188231;  201913, 
2188119;  201822,  2188224;  201850, 
2188343;  201668,  2188553;  return  to 
starting  point, 
(ii)  Note:  Map  42  follows: 


Map  42  Unit  10 
Delissea  undidata  -  a 


Critical  Habitat  Unit  10 

■HI  Critical  Habitat  for 

Delissea  undulata  -  a 

'  Elevation  ( 1, 000-ficontoun) 

/V   Major  Road 
/\/  Coastline 


2.5 


2J 


(43)  Hawaii  10 — Delissea  undulata— b 
(379  ha,  938  ac) 

(i)  Unit  consists  of  the  following  46 
boimdary  points:  Start  at  200358, 
2186648;  200652,  2186613;  200897, 


2186774;  201009,  2186431;  201114, 
2186199;  201409,  2186389;  201640, 
2186683;  201675,  2187187;  201738. 
2187292;  201892,  2186998;  201913, 
2186767;  201843,  2186571;  201780. 
2186522; 201808,  2186312;  201913. 
2186347;  201969,  2186227;  201899, 
2186178;  201997, 2186038;  201934, 
2185947;  201987,  2185871;  201923, 
2185703;  201864,  2185800; 201794, 
2185800;  201857,  2185569;  201871, 
2185564;  200825,  2182788;  200596, 
2182893; 200701,  2183146;  200785, 
2183391; 200890,  2183440; 200841, 
2183566;  200848, 2183755;  200806, 
2183860;  200855,  2183958;  200862, 
2184287;  200596, 2184708;  200596. 
2184820;  200351,  2184974;  200316, 
2185219;  200197,  2185261;  200183. 
2185695;  200204,  2185919;  200092, 
2186010;  200113,  2186199;  200169. 
2186375;  200211,  2186634;  return  to 
starting  point. 

(ii)  Note:  Map  43  follows: 


Map  43  Unit  10 
Deliaea  undulata  -  b 


I       1  Criticai  Habitat  Unit  10 

I^H  Critical  Habitat  for 

Delissea  undulata  -  b 

Elevation  (1,000-ft.  contours) 
/S/  Ma|orRo«l 
/\/  Coastline 


u 


(44)  Hawaii  10 — Hibiscadelphus 
hualalaiensis—a  (3,979  ha,  9,831  ac) 

(i)  Unit  consists  of  the  following  38 
boundary  points:  Start  at  195782, 
2185368; 195522,  2186168;  195315, 
2186796;  195326,  2187196;  195544, 
2187388; 195469. 2188155;  195786, 
2188492; 195432, 2189916;  199124. 
2191069;  199983,  2191543;  199508. 
2192106;  200761.  2193288;  201812, 
2192545; 201404, 2191895;  203343, 
2189879; 203681, 2189439;  203918, 
2188866; 203785,  2188371;  203480. 
2187932; 202574, 2187761;  202584. 
2187526; 202456, 2187271;  201998. 
2186930; 201572,  2187207;  200965. 
2187345;  200731.  2186962;  200177. 
2186557; 200011,  2185340;  199774. 
2185089;  198932,  2185139;  198670. 
2185243; 198391,  2185428;  198036. 
2185330;  197566, 2185385;  197604. 
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2186079;  197221,  2186183;  197270, 
2185549; 196319,  2185538;  return  to 
starting  point. 

(ii)  Excluding  one  area  bounded  by 
tiie  following  12  points  (15  ha,  38  ac): 
Start  at  202034,  2189562;  202141, 
2189566; 202153, 2189649; 202308, 
2189645;  202298,  2189564;  202339, 
2189548;  202329,  2189219; 202193, 
2189187;  202230,  2189088;  202042, 
2189024;  202020,  2189151;  202024, 
2189554;  return  to  starting  point. 

(iii)  Note:  Map  44  follows: 


Map  44  Unit  10 
Hibiscadelphus  hualalaiensis  -  a 


Critical  Habitat  Unit  10 

llllll  Critical  Habitat  for 

Hibiscadelphus  hualalaiensis  -  a 

Elevation  ( 1 ,000-ft.  contoun) 

/V    Major  Road 

/\/  Coastline 


15 

3= 


5   Kiloancn 


L 


(45)  Hawaii  10 — Hibiscus 
brackenridgei—a  (196  ha,  485  ac) 

(i)  Unit  consists  of  the  following  six 
boundary  points:  Start  at  202687, 
2192346;  203014,  2192842;  203739, 
2192737;  204306,  2191983;  203553, 
2190355;  203111,  2191829;  return  to 
starting  point. 


(ii)  Note:  Map  45  follows: 

JVlap45  Unit  10 
Hibiscus  brackenridgei  -  a 


Pacific  Ocean 


I        I  Critical  Habitat  Unit  10 

Critical  Habitat  for 
Hibiscus  brackenridgei  -  a 

Elevation  ( 1 ,000-ft.  contours) 

/V    Major  Road 

/V    Coastline 


(46)  Hawaii  10 — Neraudia  ovata — a 
(1,859  ha,  4.593  ac) 

(i)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  194344, 
2189314; 194343,  2189318;  194355, 
2189326; 195020,  2189752;  195454, 
2189938; 196227,  2190232;  199076, 
2191106;  201428,  2191880;  202171, 
2192469;  202165,  2191079;  202163, 
2189814;  199428,  2188470;  195418, 
2187770; 194855,  2187783;  194588, 
2188581;  return  to  starting  point. 

(ii)  Note:  Map  46  follows: 


Map  46  Unit  10 
Neraudia  ovata  -  a 


Pacific  Ocean 


I       I  Critical  Habitat  Unit  10 

llllll  Critical  Habitat  for 
Neraudia  ovata  -  a 

Elevation  ( 1 ,000-fl  contours) 

/v    Major  Road 

/\/  Coastline 


(47)  Hawaii  10 — Nothocestrum 
breviflomm — c  (3,627  ha,  8,964  ac) 

(i)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  194693, 
2188269; 194383,  2189286;  195034, 
2189776:195460,  2189937;  196240, 
2190194; 199103,  2191128;  199891, 
2191533; 198991, 2192862;  199103, 
2193492; 199824, 2193830;  199804, 
2193770; 200696,  2193256;  201895, 
2192456; 201355, 2191804;  201174, 
2186424; 201586, 2185393;  199915, 
2185040; 199838,  2185152;  198796, 
2185246; 198417,  2185384;  197754, 
2185341; 197538, 2185442;  197616. 
2186073; 197228,  2186185;  197289. 
2185505; 196333,  2185522;  196200, 
2186785; 195323,  2187943;  194697. 
2188256;  return  to  starting  point. 

(ii)  Note:  Map  47  follows: 
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Map  47  Unit  10 
Nothocestrum  breviflorum  -  c 


Map  48  Unit  10 
Pleomele  hawaiiaisis  ~  b 


Critical  Habitat  Unit  10 

mill  Critical  Habitat  for 

Nothocestnim  breviflorum  -  c 

Elevation  (1,000-ft.  contours) 

Major  Road 

/\/  Coastline 


IK/ 


IS 


Map  49  Unit  10 
SoUautm  incompletum  ■ 


I       1  Critical  Habitat  Unit  10 

llllU  Critical  Habitat  for 

Pleomele  hawaiiensis  -  b 

/'■■■■'  Elevation  (1,000-ft.  contours) 
/V  Major  Road 
/\/  Coasdine 


i       I  Critical  Habitat  Unit  10 

llllU  Critical  Habitat  for 

Solamim  incompletum  -  a 

Elevation  (1,000-fl  contoun) 

/V  MaiorRoMl 

A/  Coastiine 


{48}  Hawaii  10 — Pleomele  hawaiiensis— 
b  (1,338  ha,  3,306  ac) 

Ci)  Unit  consists  of  the  following  19 
boundary  points:  Start  at  199227, 
2191119;  199931,  2191535;  199427, 
219Z287;  198994,  2192926;  199211, 
2193518;  199835,  2193778;  201804, 
2192540;  202800, 2192542; 203018, 
2192863;  203684,  2192822;  203919, 
2192569;  203588,  2192149;  202916, 
2191296;  201823,  2189505;  200231, 
2188809;  200012,  2188896;  199513. 
2189670;  199023,  2190652;  199126, 
2191046;  retiim  to  starting  point. 

(li)  Note:  Map  48  follows: 


(49)  Hawaii  10—Solanum 
incompletum— a.  (705  ha,  1,741  ac) 

(i)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  200840, 
2183071;  200105,  2183211;  198217, 
2183674;  196354,  2183822;  195904, 
2185079;  198074,  2185218;  198313, 
2185355;  198524, 2185294;  198681, 
2185062;  199717,  2185030;  199911, 
2185024;  200028,  2184733;  200540, 
2184657;  200956,  2183332;  return  to 
starting  point. 

(ii)  Note:  Map  49  follows: 


(50)  Hawaii  10 — Zanthoxylum 
dipetalum  ssp.  tomehtosum — a  (1,685 
ha,  4,164  ac) 

(i)  Unit  consists  of  the  foUowiag  30 
boundary,  points:  Start  at  204490, 
2186961;  204259,  2186791;  203663, 
2186586; 203502,  2186552;  202908, 
2186594;  202064,  2186341;  200938, 
2186115;  200094,  2185862;  199277, 
2185806;  198968,  2185581;  197898, 
2185721; 197620,  2185755;  197630, 
2186116; 197213, 2186192;  197260, 
2185765; 197082,  2185778;  196970, 
2185975;  196660,  2185975;  196294, 
2185806; 196217, 2186760;  197251, 
2187269;  197645,  2187579;  198321, 
2187579;  199334,  2187860;  199503, 
2187860;  200544,  2188451;  203129, 
2189150;  203527,  2189491;  203802, 
2189055;  203972,  2188619;  return  to 
starting  point. 

(ii)  Note:  Map  50  follows: 
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Map  50  Unit  10 

Zamhoxylum  dipetalum 

ssp.  tomentosum  -  a 


Paafic  Ocean 


Critical  Habitat  Unit  10 

ffTTTH  Critical  Habitat  for 

Zanthoxylum  dipetalum 
ssp.  tomentosum  -  a 

Elevation  (1,000-ft.  contours) 

/V    Major  Road 

/\/  Coastline 


(51)  Hawaii  11 — Cyanea  hamatiflora 
ssp.  carlsonii—a  (92  ha,  227  ac) 

(i)  Unit  consists  of  the  following  11 
boundary  points:  Start  at  197174, 
2177104; 196674, 2177566; 196458, 
2177613; 196239,  2177751;  196187, 
2178067;  195553.  2178701;  196028, 
2179334;  196530,  2178147;  196637, 
2177811; 197221, 2177377;  197278. 
2177142;  return  to  starting  point. 

(ii)  Note:  Map  51  follows: 


Map  51  Unit  11 

Cyanea  hamatiflora 

ssp.  carlsonii  -  a 


3000.. 


sooo 


Kaupulehu  Cratar 


% 


/UWMuto 
ftwLaatoau 


I       I  Critical  Habitat  Unit  1 1 

mill  Critical  Habitat  for 
Cyanea  hamalijlora 
ssp.  carlsonii  -  a 

Elevation  ( 1 ,000-ft  contours) 

/S/  Major  Road 

/\/  Coastline 


(52)  Hawaii  11— Solanum 
incompletum—h  (57  ha,  141  ac) 

(i)  Unit  consists  of  the  following 
seven  boundary  points:  Start  at  195939. 
2179184; 196289. 2178679;  196513, 
2178138; 196403,  2177670;  196252. 
2177759;  196204. 2178081;  195581. 
2178700;  return  to  starting  point. 

(ii)  Note:  Map  52  follows: 


Map  52  Unit  11 
Solanum  incompletum  -  b 


»oo. 


9000 


Km^uhhuCrttm 


% 


iSMtHonuaula 


Puu 


Critical  Habitat  Unit  1 1 

llllll  Critical  Habits  for 

SoUmum  incompletum  -  b 

Elevation  (1,000-ft.  contours) 
/V  Major  Road 
/\/  Coastline 


(53)  [Reserved] 

(54)  [Reserved] 

(55)  [Reserved] 

(56)  [Reserved] 

(57)  Hawaii  14 — Cyanea  hamatiflora 
ssp.  carlsonii— h  (597  ha,  1,475  ac) 

(i)  Unit  consists  of  the  following  10 
boundary  points:  Start  at  207156, 
2146304; 207134, 2146239;  206598, 
2144681;  206598,  2143570;  204429,    • 
2143915; 204728,  2144393;  204674, 
2145490; 204674, 2145491;  204426, 
2146629;  204425,  2146649;  return  to 
starting  point. 

(ii)  Note:  Map  57  follows: 
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Map  57  Unit  14 

Cyanea  hamatiflora 

ssp.  carlsonii  -  b 


Map  58  Unit  IS 

Cyanea  hamatiflora 

ssp.  carlsonii  -  c 


I       I  Critica]  Habitat  Unit  14 

lUlU  Critical  Habitat  for 

Cyxmea  hamatiflwa 

ssp.  carlsonii  -  b 

Elevation  ( 1 ,000-ft.  contours) 

/v    Major  Road 

/a/  Coastline 


2  Mila 


012  Kiloam 


Critical  Habitat  Unit  IS 

llllll  Critical  Habitat  for 
Cyanea  hamatiflora 
ssp.  carlsonii  -  c 

V      Elevation  (1,000-ft  contours) 
/\/  Major  Road 
/V    Coastline 


0 

1          2  Mte 

3: 1 

0      1 

1 — I 

2Ki.«„ 

(58)  Hawaii  15— Cyanea  hamatiflora 
ssp.  carlsonii— c  (1,045  ha,  2,583  ac) 

(i)  Unit  consists  of  the  following  eight 
boundary  points:  Start  at  205937, 
2136720;  204747,  2133469;  204039, 
2133547;  203420,  2133302;  203440, 
2135670;  203670,  2137181;  203517, 
2138526;  206149,  2138468;  return  to 
starting  point. 

(ii)  Note:  Map  58  follows: 


(59)  Hawaii  15— Cyanea  stictophvUa—a 
(685  ha,  1,693  ac) 

(i)  Unit  consists  of  the  following  five 
boundary  points:  Start  at  202738, 
2135888; 202669,  2138135;  206446. 
2137807; 205568, 2136027; 203447. 
2135810;  return  to  starting  point. 

(ii)  Note:  Map  59  follows:     . 


Map  59  Unit  15 
Cyanea  stidophylla  -  a 


PuuPohakulea  . 


Palmml 


Ii 


I       !  Critical  Habitat  Unit  IS 

liilU  Critical  Habitat  for 

Cvenea  sticlophylla  -  a 

.:    Elevation  (1,000-11  contoun) 

/\/  MajorRoad 

/\/  Coastline 


2  Mihi 


q 12 


(60)  Hawaii  16— Cyanea  hamatiflora 
ssp.  carlsonii— d  (186  ha,  459  ac) 

(i)  Unit  consists  of  the  following  four 
boundary  points:  Start  at  203994, 
2129916;  203715, 2131071;  205603. 
2131073;  206118,  2130489;  return  to 
starting  point. 

(ii)  Note:  Map  60  follows: 
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Map  60  Unit  16 

Cyanea  hamatiflora 

s^  carlsonU  -  d 


li 


OP^ 


*  ■**    *      ■      * 


I       I  Critical  Habitat  Unit  16 

mill  Critical  Habitat  for 
Cyanea  hamatijlom 
ssp.  carbonii  -  d 

Elevation  ( 1 ,000-ft.  contours) 

/\/  ^iajorRoad 

/\/  Coastline 
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(61)  Hawaii  16 — Cyanea  stictopbylla — b 
(327  ha,  809  ac) 

(i)  Unit  consists  of  the  following  five 
boundary  points:  Start  at  206085, 
2130525;  204548,  2130013;  202838, 
2129682;  202649,  2131030;  205588, 
2131077;  return  to  starting  point. 

(ii)  Note:  Map  61  follows: 


Map  61  Unit  16 
Cyanea  stictophylla  -  b 


pup 


Ofw  Hundnd 
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Critical  Habitat  Unit  16 

mill  Critical  Habitat  for 

Cyanea  stictophylla  -  b 

Elevation  ( 1 ,000-ft.  contours) 

/S/  Major  Road 

/\/  Coastline 


(62)  Hawaii  17—Diellia  erecta—a  (329 
ha,  814  ac) 

(i)  Unit  consists  of  the  following  nine 
boundary  points:  Start  at  199021, 
2121439;  198916.  2122019;  199049, 
2122319;  199008,  2122707;  199063, 
2122847; 199186,  2123092;  199520, 
2123204; 201031,  2123446;  201505, 
2122323;  return  to  starting  point. 

(ii)  Note:  Map  62  follows: 


Map  62  Unit  17 
DieUia  erecta  -  a 


I       I  Critical  Hid>itat  Unit  17 

IJIIII  Critical  Hdntat for 

Diellia  avcta  -  a        , 

''■■/   Elevati(Hi(l,000-ft.  contours) 

/S/  Major  Road 

/\/  Coasdine 


(63)  Hawaii  17—Flueggea 
neowawraea — a  (327  ha,  807  ac) 

(i)  Unit  consists  of  the  following  eight 
boundary  points:  Start  at  199031, 
2121453;  198919, 2122094;  199007. 
2122357;  198981,  2122641;  199188, 
2123085;  199474,  2123194;  201018, 
2123445;  201491,  2122325;  return  to 
starting  point. 

(ii)  Note:  Map  63  follows: 


JI 
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Map  63  Unit  17 
Flueggea  neowawraea  -  a 


Map  64  Unit  18 
Colitbrina  opposidfolia  —  h 


Map  65 
Unit  18  -  DieMa  erecta  -  b 


Critical  Habitat  Unit  17 

llllll  Critical  Habitat  for 

Flueggea  neowawraea  -  a 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/A/   Coastline 


Critical  Habitat  Unit  IS 

Blllll  Critical  Habitat  for 

Colubrina  opposilifolia  -  b 

Elevation  (1,000-ft.  contours) 

/V    Major  Road 

/X/   Coastline 
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>       I  Critical  Habitat  Unit  18 

limi  Critical  Habitat  for 
Diellia  erecta  -  b 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/V  Coastline 
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(64)  Hawaii  18 — Colubrina 
oppositifolia—h  (2,717  ha,  6,713  ac) 

(i)  Unit  consists  of  the  following  15 
boundary  points:  Start  at  198394, 
2113625;  198223,  2113930;  197796, 
2114535;  197583,  2115280; 203752, 
2119808;  203928,  2119514;  204315. 
2119167;  205315,  2118433;  206212, 
2117332; 206446, 2117067; 204284, 
2114251; 203373, 2114863;  202434, 
2114094;  201438,  2115531;  198636, 
2113397;  return  to  starting  point. 

(ii)  Note:  Map  64  follows: 


(65)  Hawaii  1&— Diellia  erecta—^  (1,615 
ha;  3,992  ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  202997, 
Z119281;  203310,  2119053;  204449, 
2119707; 205626,  2118736; 205346! 
2118306;  205626,  2117783;  205999, 
2117970;  206709,  2117375;  204354, 
2114272; 202588, 2115599;  202097, 
2116400; 201568, 2117511; 201401, 
2118078;  return  to  starting  point. 

(ii)  Note:  Map  65  follows:  - 


(66)  Hawaii  18 — Flueggea 
neowawraea— h  (1,148  ha,  2,838  ac) 

(i)  Unit  consists  of  the  following  six 
boundary  points:  Start  at  203129, 
2119316;  204604, 2116730;  205505, 
2115780; 204286, 2114193;  202146, 
2115653;  200912,  2117708;  return  to 
starting  point. 

(ii)  Note:  Map  66  follows: 
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Map  66  Unit  18 
Flueggea  neowawraea  —  b 


Critical  Habitat  Unit  18 

llllll  Critical  Habitat  for 

Flueggea  neowawraea  —  b 

Elevation  ( 1 ,00O-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


(67)  Hawaii  18 — Gouania  vitifolia — a 
(1,785  ha,  4,412  ac) 

(i)  Unit  consists  of  the  fonowing  five 
boundary  points:  Start  at  204444, 
2120239;  206850,  2117574;  204309, 
2114257;  202399,  2115771;  201311, 
2117954;  return  to  starting  point. 

(ii)  Note:  Map  67  follows: 


Map  67 
Unit  18  -  Gouania  vitifolia  —  a 


Critical  Habitat  Unit  18 

IIIIH  Critical  Habitat  for 

Gouania  vitifolia  —  a 

.     Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(68)  Hawaii  18 — Neraudia  ovata — d 
(1,134  ha,  2,801  ac) 

(i)  Unit  consists  of  the  following  10 
boimdary  points:  Start  at  201174, 
2117843;  202959,  2119186;  204559, 
2117309;  205954,  2116477;  204277, 
2114280; 203399,  2114850;  202976, 
2115309; 202698,  2115528;  202028, 
2116090; 201532,  2117457;  return  to 
starting  point. 

(ii)  Note:  Map  68  follows: 


Map  68 
Unit  18  -  Neraudia  ovata  —  d 


Critical  Habitat  Unit  18 

llllll  Critical  Habitat  for 
Neraudia  ovata  —  d 

■■/    Elevation  (l.OOO-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(69)  Hawaii  18 — Pleomele  hawaiiensis — 
c  (1,997  ha,  4,934  ac) 

(i)  Unit  consists  of  the.foUowing  14 
boundary  points:  Start  at  202966, 
2119257;  204672,  2117280; 206034, 
2116476; 204325, 2114252;  203522, 
2114753; 203049,  2115266;  202477, 
2115720; 201375,  2115486;  199227, 
2113813; 199190,  2114100;  198653, 
2114587; 198378, 2115149; 198141, 
2115661;  201104,  2117894;  return  to 
starting  point. 

(ii)  Note:  Map  69  follows: 
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Map  69  Unit  18 
Pleomele  hmvaiiensis  —  c 


Critical  Habitat  Unit  18 

UllL  Critical  Habitat  for 

Pleojnele  hawaiiensis  —  c 

Elevation  ( 1 ,000-ft.  contours) 

/v    Major  Road 

/V  Coastline 


(70)  Hawaii  19 — Mariscus  fauriei—a 
(127  ha,  313  ac) 

(i)  Unit  consists  of  the  following  14 
boundary  points:  Start  at  220519, 
2105287;  220658,  2105408;  220821, 
2105428;  221200, 2105198;  221467, 
2104758; 221444, 2104588;  221445, 
2104587; 221710,  2104303;  221694, 
2104107; 221493,  2103896;  221254, 
2103732;  221032,  2103615;  220535, 
2104849;  220496,  2105093;  return  to 
starting  point. 

(ii)  Note:  Map  70  follows: 


Map  70 
Unit  19  -  Mariscus  fauriei  —  a 


i       I  Critical  Habitat  Unit  19 

IIIHI  Critical  Habitat  for 

Mariscus  fauriei  —  a 

Elevatira  (l.OOO-ft  contours) 

/v    Major  Road 

/\/  Coastline  _ 


Critical  Habitat  Unit  20 

llllll  Critical  Habitat  for 

Sesbania  tomentosa  —  a 

Elevation  (1.000-ft.  contours) 

/V    Major  Road 

/V  Coastline 


(71)  Hawaii  20— Sesbania  tomentosa— & 
(486  ha,  1,201  ac) 

(i)  Unit  consists  of  the  following  nine 
boundary  points:  Coast;  249798, 
2124556;  248451,  2124193;  247078. 
2126859; 247458, 2126835;  247811. 
2127062; 248104,  2127469;  249187, 
2126745;  249330,  2126069;  249701. 
2125632. 

(ii)  Note:  Map  71  follows; 


(72)  Hawaii  21— Ischaemum  byrone—a 
(206  ha,  510  ac) 

(i)  Unit  consists  of  the  following  16 
boundary  points:  Start  at  265058, 
2131828; 265367,  2132139;  265624, 
2132015; 265956, 2131806;  266250, 
2131617;  266582,  2131721;  267180, 
2131645;  267711,  2131370;  267789. 
2131408;  267891,  2131332;  268138, 
2131256; 268432,  2131114;  268755, 
2131009;  269049,  2130962; 269248, 
2130905;  269266,  2130849;  return  to 
starting  point. 

(ii)  Note:  Map  72  follows: 
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(ii)  Note:  Map  74  follows: 


I        I  Critical  Habitat  Unit  21 

llllll  Critical  Habitat  for 

Ischaemum  byrone  —  a 

Elevation  ( 1 ,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 
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(73)  Hawaii  22 — Ischaemum  byrone — b 
fl59  ha,  393  ac) 

(i)  Unit  consists  of  the  following  11 
boundary  points:  Coast;  284893, 


2137276 
2134615 
2135157 
2136841 
2137355 
2137349 


279221,  2134615;  279221. 
279175,  2134728;  280175, 
281315,  2136008;  282395, 
284061.  2137614;  284803, 
284850,  2137360;  284874, 


(ii)  Note:  Map  73  follows: 


I       I  Critical  Habitat  Unit  22 

inrm  critical  Habitat  for 

Ischaemum  byrone  —  b 

.      Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(74)  Hawaii  23 — Pleomele  hawaiiensis — 
d  (8,943  ha,  22,097  ac) 

(i)  Unit  consists  of  the  following  33 
boundary  points:  Start  at  274892, 
2136370; 270874,  2135790;  269174. 
2134697;  267700.  2135019;  265425. 
2135256;  264383.  2134214;  263150. 
2133692;  260638,  2133740;  259217. 
2134451;  257700.  2134309;  255757, 
2132839; 253387, 2131465; 252487. 
2129948;  251241.  2130960;  250795. 
2131956;  251310,  2134361;  252547, 
2134120; 253852. 2133261;  254607, 
2135700;  255437, 2136482;  256222, 
2136490; 256394, 2137383;  258592, 
2138001;  261132,  2138090;  262576, 
2137383;  263163,  2138161;  264146, 
2138195;  268506,  2139617;  269645. 
2139914; 270342,  2140091;  270763, 
2139124;  272917,  2139676;  275306, 
2138240;  return  to  starting  point. 


Map  74  Unit  23 
Pleomele  hawaiiensis  —  d 


Critical  Habitat  Unit  23 

mill  Critical  Habitat  for 

Pleomele  hawaiiensis  —  d 

Elevation  (1,000-ft.  contours) 

/\/   Major  Road 

/\/  Coastline 
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(75)  Hawaii  23 — Sesbania  tomentosa — ^b 
(803  ha,  1,984  ac) 

(i)  Unit  consists  of  the  following  27 
boimdary  points:  Start  at  260007. 
2138277; 260064,  2138614;  260288, 
2138861; 260620, 2139007; 260945, 
2138979;  261187,  2138985;  261288, 
2138856; 261541, 2138867; 261945, 
2138822;  262013,  2138945;  262440, 
2138951;  262861,  2138592;  263063, 
2138125;  262940,  2137446;  262614. 
2136665;  262294,  2136266; 262007, 
2135817;  261704,  2135564;  260951, 
2135401; 260255, 2135424; 260176. 
2135727; 260316, 2136075; 260361, 
2136524; 260608, 2137002;  260580, 
2137440; 260153,  2137906;  260058, 
2138064;  rettun  to  starting  point. 

(ii)  Note:  Map  75  follows: 
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Map  75  Unit  23 
Sesbania  tomeniosa  —  b 


Map  76  Unit  24 
Argyroxythium  kauense  —  b 


Map  77  Unit  24 
Asplemumjragila  var.  ittsulare  -  a 


1       I  Critical  Habitat  Unit  23 

Umil  Critical  Habitat  for 

Sesbania  tomeniosa  —  b 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 
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Critical  Habitat  Unit  24 

iimi  Critical  Habitat  for 

Argyroxiphium  kauense  —  b 

Elevation  (1,000-ft.  contours) 

A/  Major  Road 

/v    Coastline 
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(76)  Hawaii  2A— Argyroxiphium 
kauense— b  (7.795  ha.  19.261  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  241932, 
2146263;  241417, 2145847;  239409, 
2145112; 237401, 2142639; 235^47, 
2140949; 234781, 2139725;  232871, 
2137399;  232161,  2136003;  230227, 
2133432;  229223, 2132403;  227778, 
2131032;  226357,  2130052; 225133, 
2129685;  223541,  2127995;  223150, 
2128461;  223394, 2129220; 224594, 
2130542;  226039.  2132819;  227998. 
2136174;  231377.  2140386;  234659. 
2143741;  236177.  2145945;  238210, 
2148467; 239997,  2149789;  241711, 
2149544;  242495,  2148491;  242372, 
2147341;  return  to  starting  point, 
(ii)  Note:  Map  76  follows: 


Critical  Habitat  Unit  24 

illlll  Critical  Habitat  for 

Asplemumjragila  var.  insulare  —  a 
Elevation  ( 1 ,000-ft.  contours) 
/V    Major  Road 
/\/  CoKtline 
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{77)  Hawaii  24— Asplenium  fragile  var. 
insulare— a  (907  ha,  2,241  ac) 

(i)  Unit  consists  of  the  following  six 
boundary  points:  Start  at  239781, 
2146615;  241003,  2145626;  238959, 
2142183;  237893, 2141565;  237452, 
2143181;  238209,  2145335;  return  to 
starting  point. 

(ii)  Note:  Map  77  follows: 


(78)  Hawaii  24 — Cyanea  stictophylla—c 
(584  ha.  1,443  ac) 

(i)  Unit  consists  of  the  following  nine 
boundary  points:  Start  at  240250, 
2141066;  241783,  2139920;  240835, 
2137607;  238868,  2139097;  238947, 
2139692;  239116,  2140248;  239332. 
2140329;  239455,  2140496;  239602. 
2140570;  return  to  starting  point. 

(ii)  Note:  Map  78  follows: 
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Critical  Habitat  Unit  24 

mill  Critical  Habitat  for 

Cyanea  sticlophylla  —  c 

•■■    Elevation  (1,000-ft  contours) 

/S/  MjgorRoad 

/\/  Coastline 
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(79)  Hawaii  24 — Melicope 
zahlbruckneri — a  (434  ha,  1,072  ac) 

(i)  Unit  consists  of  the  following  four 
boimdary  points:  Start  at  238867, 
2139105;  240894,  2140601;  241788, 
2139910;  240819,  2137611;  return  to 
starting  point. 

(ii)  Note:  Map  79  follows: 


Map  79  Unit  24 
Melicope  zahlbruckneri  —  a 


Critical  Habitat  Unit  24 

UJJU  Critical  Habitat  for 

h^Ucope  zahlbruckneri  —  a 

Elevation  (1,000-ft  contours) 

/\/  Major  Road 

/\/  Coastline 
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(80)  Hawaii  24 — Phyllostegia  velutina — 
a  (2,466  ha,  6,093  ac)  _ 

(i)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  238962, 
2141970; 242007, 2139925; 242207, 
2139714;  242118,  2139436;  241893, 
2139030; 241440,  2137533;  241162, 
2137224; 240062,  2137024;  239123, 
2134346; 237550,  2135268;  238350, 
2137847; 235994, 2138947;  236552, 
2140823;  237172,  2141003;  237594, 
2141281; 237850,  2141570;  237828, 
2142070;  238005,  2142204;  return  to 
starting  point. 

(ii)  Note:  Map  80  follows: 


Map  80   Unit  24 
Phyllostegia  velutina  —  a 


I       I  Critical  Habitat  Unit  24 

IJilU  Critical  Habitat  for 

Phyllostegia  vebitina  -  a 

Elevation  ( 1 ,000-ft  contours) 

/Sy  Major  Road 

/\/  Coastline 
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(81)  Hawaii  24 — Plantago  hawaiensis— 
a  (1,348  ha,  3,330  ac)  « 

(i)  Unit  consists  of  the  following  14  , 
boundary  points:  Start  at  239891, 
2150141;  240843,  2150153;  241675, 
2149824; 242668,  2149348;  241709, 
2148593;  240533,  2148496;  240027, 
2147666; 238765,  2146944;  238485, 
2145606; 237676,  2145240;  237021, 
2144491;  235459, 2145119;  237410, 
2147869;  238480,  2148664;  return  to 
starting  point. 

(ii)  Note:  Map  81  follows: 


Federal  Register/Vol.  68,  No.  127 /Wednesday.  July  2,  2003/Rules  and  Regulations  39747 


Map  81  Unit  24 
Plantago  htnvaiiensis  —  a 


Map  82  Unit  25 
Argyroxiphium  kauense  -  c 


(ii)  Note:  Map  83  follows: 


Map  83 
Unit  25  'Plantago  hawaiiensis  -b 


I       I  Critical  Habitat  Unit  24 

liLUJ  Critical  Habitat  for 

Plantago  hawaiiensis  —  a 

Elevation  (l.OOO-ft.  contoure) 

/\/  Major  Road 

/v   Coastline 


2.5 

3= 


S  Miki 


Z5 


S   Kilomtlen 


LZJ  Critical  Habitat  Unit  25 

flillll  Critical  Habitat  for 

Argyroxiphium  kauense  —  c 

Elevation  ( 1 ,000-ft.  contours) 

/v    Major  Road 

/\/  Coastline 


(82)  Hawaii  25— Argyroxiphium 
kauense— c  (2,006  ha,  4,957  ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  250289, 
2157327; 251003,  2156578;  251595, 
2155516; 250654,  2154088;  249731, 
2153374; 248704,  2153565;  247907, 
2154271; 246893,  2155307;  245987, 
2156978; 246353,  2158267;  247468, 
2159347; 248478,  2158877;  249279^ 
2158302;  return  to  starting  point. 

(ii)  Note:  Map  82  follows: 


(83)  Hawaii  25— Plantago  hawaiensis- 
b  (1,522  ha,  3,762  ac) 

(i)  Unit  consists  of  the  following  35 
boundary  points:  Start  at  250884, 
2156394; 250042, 2154844; 249371. 
2154454;  247769,  2154222;  246915, 
2154794; 245791, 2156465; 245586, 
2156984; 245636, 2157360;  245710 
2157517; 245929,  2157517;  246442, 
2157846; 247040,  2157529;  247235 
2157212; 247369,  2156711;  2^7784, 
2156175; 248224,  2155589;  248639, 
2155406;  248980.  2155320;  249005. 
2155564; 249285, 2156187;  248773, 
2156528;  248358,  2157090;  247967. 
2157383; 248175,  2157737;  247528, 
2157895; 246991.  2158164;  246649. 
2158418; 246674.  2158444;  246320. 
2159164;  246527.  2159640;  246918, 
2159860;  247369.  2159775;  247723, 
2159701; 248761.  2158530;  249786. 
2157944;  retiun  to  starting  point. 


I I  Critical  Habitat  Unit  25 

lllllll  Critical Habitet for 

Plantago  hawaiiensis  —  b 

Elevation  (1,000-ft.  contouis) 

/v    Major  Road 

/v    Coastline 
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(84)  Hawaii  25— Silene  hawaiiensis— a 
(854  ha.  2.110  ac) 

(i)  Unit  consists  of  the  following  20 
boundary  points:  Start  at  249605, 
2154443; 249282, 2155670;  249489, 
2156083; 248205,  2157211:248257,     ^ 
2157694; 248587,  2158073;  249179, 
2158214; 249790,  2157993:  250127, 
2157482; 250559, 2157202-  251403. 
2156390;  252371,  2155266;  251701. 
2154870; 251902,  2154637;  252099, 
2154017; 252071, 2153773; 251517, 
2154149; 251301,  2154449;  250993, 
2154406;  250728,  2154562;  return  to 
starting  point. 

(ii)  Note:  Map  84  follows: 
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Map  84 
Unit  25  -SUetie  hmvaiiensis  —  a 


Critical  Habitat  Unit  25 

llllll  Critical  Habitat  for 

Silene  hawaiiensis  —  a 

Elevation  ( 1 ,000-ft  contours) 

/V  MajorRoad 

/\/  Coastline 


(85)  Hawaii  26 — Hibiscadelphus 
giffardianus — a  {149  ha,  367  ac) 

(i)  Unit  consists  of  the  following  18 
boundary  points:  Start  at  256349, 
2151035;  256516,  2151138;  256717, 
2151196; 257064, 2151279;  257624. 
2151506;  257795,  2151400;  258009, 
2151416;  258048,  2151718;  258777, 
2152045;  258966,  2151770;  259051, 
2151582;  258433,  2150898;  258430, 
2150898;  257945,  2150909;  257790, 
2150915;,257034,  2150898;  256769, 
2150857;"256333,  2150857;  return  to 
starting  point. 

(ii)  Note:  Map  85  follows: 


Map  85  Unit  26 
Hibiscadelphus  giffardianus  —  a 


^ 


PacMcOetun 


Critical  Habitat  Unit  26 

mill  Critical  Habitat  for 

Hibiscadelphus  giffardianus  ■ 

Elevation  ( 1 ,00O-fl.  contours) 

/V  MajorRoad 

/\/  Coastline 


(86)  Hawaii  26 — Melicope 
zahlbnickneri—b  (495  ha,  1,224  ac) 

(i)  Unit  consists  of  the  following 
seven  boundary  points:  Start  at  259520, 
2152124;  258420, 2150913;  257324, 
2150755;  256781,  2150023;  255379, 
2150583; 257220, 2152206;  259198, 
2152680;  return  to  starting  point. 

(ii)  Note*,^ap  86  follows: 


Map  86  Unit  26 
Meiicope  zahlbruckneri  —  b 


.***• 


nff" 


Critical  Habitat  Unit  26 

Critical  Habitat  for 
A4elicope  zaUbruckneri  —  b 


''■■■■'    Elevati(M)(l,000-ft  contours) 
/\/  MajorRoad 
/\/   Coastline 


(87)  Hawaii  27—Portulaca 
sderocarpa — a  (4,390  ha,  10,848  ac) 

(i)  Unit  consists  of  the  following  nine 
boundary  points:  Start  at  263596, 
2140748; 262234, 2140517;  258055, 
2142041; 254269,  2144742;  255668, 
2145679; 257593,  2146289;  260387. 
2146659;  262395,  2147120;  265212, 
2144650;  retxmi  to  starting  point. 

(ii)  Note:  Map  87  follows:  ' 
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Map  87 
Unit  27  -  Portulaca  sclerocarpa  —  a 


Map  89  Unit  28 
Adenophorus  periens  —  a 


L—l  Critical  Habitat  Unit  27 

IjilU  Critical  Habitat  for 

Portulaca  sclerocarpa  —  a 

Elevation  (1,000-ft.  contoure) 

/V    Major  Road 

/V    Coastline 


1       I  Critical  Habitat  Unit  27 

llllll  Critical  Habitat  for 

Silene  hawaiiensis  —  b 

Elevation  (1,000-ft.  contouis) 
/\/  Major  Road 
/V    Coastline 


Z5 


3r 


Critical  HabiUt  Unit  28 

mini  Critical  Habitat  for 

Adertopfmrus  periens  —  a 

Elevation  (1,000-ft.  cootoufs) 
/>/  Major  Road 
/\/  Coastline 


i5 

3= 


S   Mlo 


15 


(88)  Hawaii  27— Silene  hawaiiensis—h 
(1,942  ha,  4,798  ac) 

(i)  Unit  consists  of  the  following  28 
boimdary  points:  Start  at  261207, 
2150002; 262152,  2149529; 262966, 
2148732; 262640, 2147357; 261953, 
2146398;  261102. 2146308; 260976, 
2145910;  260541,  2145204;  261048, 
2144534; 260596, 2144100; 260125, 
2144299;  259890,  2144552;  259220, 
2144335;  258515,  2144335; 257845, 
2144263;  256922,  2144462; 256560, 
2145059; 256506,  2145801;  256886, 
2145710; 257239,  2146201;  257501, 
2146344; 258279, 2147086;  258496. 
2147337; 258877, 2147212;  258949, 
2147864; 259637,  2148117;  260035, 
2148895;  260704,  2149800;  return  to 
starting  point. 

(ii)  Note:  Map  88  follows: 


(89)  Hawaii  28— Adenophorus  periens- 
a  (2,733  ha,  6,754  ac) 

(i)  Unit  consists  of  the  following  11 
boundary  points:  Start  at  279712, 
2148510; 276648,  2146439;  271250. 
2147346;  271140.  2147797;  271319. 
2148257;  271361,  2149267;  271770. 
2149568; 276751,  2150845;  277839. 
2151215; 279362.  2150061;  279952. 
2149315;  retiun  to  starting  point. 

(ii)  Note:  Map  89  follows: 


(90)  Hawaii  29—CIermontia  peleana—c 
(6,845  ha,  16,914  ac) 

(i)  Unit  consists  of  the  following  29 
boundary  points:  Start  at  256704, 
2173629; 258341, 2177012; 260142, 
2179904;  261881,  2182923;  262993, 
2182963;  264053,  2182050;  265872, 
2181759;  266999,  2181195;  267018. 
2180286; 266781. 2179777;  266454, 
2179686;  265993,  2179903;  265443. 
2179855;  264701. 2179425;  264030, 
2179281;  263288.  2179209;  262953. 
2178826;  262905.  2178084;  262761, 
2177461;  262498,  2176480;  261708, 
2175450;  262666.  2174828;  264380, 
2174192;  265235,  2173756;  265744. 
2172137; 265944.  2171082;  261670. 
2170827;  257377,  2170773;  257013. 
2 1 7 1 646 ;  retiun  to  starting  point, 
(ii)  Note:  Map  90  follows: 
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I       I  Critical  Habitat  Unit  29 

llllll  Critical  Habitat  for 

Clermontia  peleana  —  c 

■     /    Elevation  (1,000-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


(91)  Hawaii  29 — Cyanea  platyphylla — b 
(1,524  ha,  3,767  ac) 

(i)  Unit  consists  of  the  following  1 5 
boundary  points:  Start  at  270137, 
2179182; 270117,  2178705;  269049. 
2178426; 266707,  2178218;  265505, 
2178550;  264852,  2179669;  264237, 
2180565; 263774,  2181296;  263878, 
2181980; 264821,  2183016;  265256, 
2183296;  265629,  2183151;  267567, 
2181379;  266904,  2179742;  269567, 
2179503;  return  to  starting  point. 

(ii)  Note:  Map  91  follows: 


Critical  Habitat  Unit  29 

mill  Critical  Habitat  for 

Cyanea  plalyphyHa  —  b 

Elevation  (1,000-ft  contours) 

/\/  Major  Road 

/V    Coastline 


\, 


(92)  Hawaii  29 — Cyrtandra  gfffardii—\ 
(938  ha,  2,319  ac) 

(i)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  262416, 
2181378;  262234,  2181545;  262682, 
2181990;  263440,  2181695;  263960, 
2182446; 264133, 2182822;  263843. 
2183142;  264177,  2183241;  264755-, 
2182952; 264784,  2183472;  265594, 
2183524;  267656,  2181395;  267302, 
2180559;  267067,  2180712;  266763, 
2180438;  266546,  2180496;  266214, 
2180553; 265752,  2180423;  265275, 
2180683;  264856,  21B0640;  264596, 
2180553;  264191,  2180611;  264018, 
2180727;  263642,  2180727;  263367, 
2181102; 263122,  2181334;  262891, 
2181536;  262486,  2181377;  return  to 
starting  point. 

(ii)  Note:  Map  92  follows: 


Critical  Habiut  Unit  29 

llllll  Critical  Habitat  for 

Cyrtandra  giffardii  —  b 

Elevation  (1,000-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


(93)  Hawaii  29 — Cyrtandra 
tintinnabula—h  (378  ha,  934  ac) 

(i)  Unit  consists  of  the  following  eight 
boundary  points:  Start  at  267234, 
2180396;  266451,  2180468;  263662, 
2181160;  263032,  2181914;  263831, 
2182224; 264610,  2181934;  265290, 
2181716;  267462,  2181056;  return  to 
starting  point. 

(ii)  Note:  Map  93  follows: 
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II 


Map  93  Unit  29 
Cyrumdra  tintinnabmla  -  h 


(ii)  Note:  Map  94  follows: 


Map  94  Unit  30 
Arfyroxiphium  kauense  —  d 


Critical  Habitat  Unit  29 

lUiU  Critical  Habitat  fw 

Cyrtandra  tintinnafyila  —  b 

Elevation  (1,000-ft.  contoura) 

/v    Major  Road    , 

/V    Coastline  \« 


(94)  Hawaii  30— Argyroxiphium 
kauens&—d  (4,281  ha,  10,578  ac) 

(i)  Unit  consists  of  the  following  35 
boundary  points:  Start  at  251376, 
2166456;  250829,  2167375;  250254, 
2169847;  250992.  2170628;  251020. 
2172877;  251769,  2174236;  252605, 
2174758; 254398, 2174497;  255008, 
2173313; 255513,  2172668;  255879. 
2171502; 255879.  2170492;  255339. 
2169604;  255451.  2168509;  256441. 
2167275;  256753,  2166610;  256810, 
2165770; 256453,  2164780;  255495, 
2163352; 255306, 2163361;  254541. 
2164098;  254498.  2164137;  254481. 
2164182;  254455, 2164255;  254449, 
2164271;  254374,  2164589;  254004. 
2165599; 253287.  2167525;  253238. 
2167661;  253194.  2167785;  253194. 
2167786;  253193.  2167786;  253192. 
2167786;  253191,  2167786;  253146, 
2167752;  retttm  to  starting  point. 


I I  Critical  Habitat  Unit  30 

llllU  Critical  Habitat  for 

Argyroxiphium  kauense  —  d 

Elevation  (1.000-ft.  contouis) 
/V    Major  Road 
/N/   Coastline 


2^ 

3= 


u 


(95)  Hawaii  30—CIermontia 
lindseyana—c  (1.634  ha,  4,037  ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  254584, 
2164181;  253305,  2167650; 254302, 
2168554;  256320,  2167251;  256487, 
2165898; 257687,  2164037; 257302, 
2163331;  258133, 2162854; 258725, 
2162386;  258756,  2162085;  257655. 
2161172; 256263, 2162480;  255102, 
2163686;  retmn  to  starting  point. 

(ii)  Note:  Map  95  follows: 


Map  95  Unit  30 
Oermw¥iduUndseyaum-c 


I I  Critical  Habitat  Unit  30 

mm  Critical  Habitat  for 

Clermontia  lindseyana  —  c 

Elevation  (1.000.ft.  contoois) 
/V  Major  Road 
/A/  Coastline 


(96)  Hawaii  30— Cyanea  shipmanii—h 
(62  ha.  152  ac) 

(i)  Unit  consists  of  the  following  17 
boundary  points:  Start  at  250385. 
2172716; 250588, 2172812;  250726. 
2172919;  250993.  2173015;  251162. 
2173040;  251356,  2172692;  251292. 
2172620;  251217.  2172460;  251121. 
2172321: 251014, 2172236;  250918. 
2172140; 250790,  2172086;  250673. 
2172161; 250545, 2172300;  250385, 
2172332;  250300, 2172449;  250310, 
2172535;  return  to  starting  point. 

(ii)  Note:  Map  96  follows: 
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I I  Critical  Habitat  Unit  30 

llllU  Critical  Habitat  for 

Cyanea  shipmanii  —  b 

Elevation  (1,000-ft.  contoure) 

/S/  MiqorRoad 

/\/  Coastline 


2J 


3Z 


(97)  Hawaii  30 — Cyanea  shipmanii- 
(825  ha,  2,038  ac) 


(i)  Unit  consists  of  the  following  17 
boundary  points:  Start  at  254374, 
2164589:  254004,  2165599;  253236, 
2167756; 253128,  2168010;  254193. 
2168432;  254246,  2168296;  254470, 
2167400;  254649,  2167176;  255481, 
2167289; 256666,  2167013;  256799, 
2166728; 257113.  2166101;  257113, 
2164936;  256396,  2164757;  255321, 
2165116;  254559,  2165295;  25464». 
2164623;  return  to  starting  point. 

(ii)  Note:  Map  97  follows: 


I I  Critical  Habitat  Unit  30 

llllll  Critical  Habitat  for 

Cyanea  stictophylla  —  d 

Elevation  (l.OOO-ft.  contours) 

/\/  Major  Road 

/\/  Coastline 


2-5 


25 


L 


(98)  Hawaii  30 — Cyanea  stictophylla — d 
(623  ha.  1,539  ac) 

(i)  Unit  consists  of  the  following  27 
boundary  points:  Start  at  254498, 


2164341 
2164078 
2164021 
2163785 
2162902 
2161317 
2159979 


254727, 2164444; 255743, 
255868. 2163816; 256222. 
256656.  2163576;  257560. 
257352, 2163331; 258066, 
257844, 2161395; 257900, 
259249. 2160573;  260356. 
259695,  2159517;  259319, 


2159380;  258898,  2159773;  258849, 
2159861;  258810,  2159929;  258784, 
2159981;  258755, 2160036;  258715. 
2160077; 258688,  2160104;  258437, 
2160584;  258243.  2160676;  258167. 
2160673;  256128,  2162630;  254574, 
2164116;  return  to  starting  point. 

(ii)  Note:  Map  98  follows: 


Map  98 
Unit  30  -Cyanea  stictophylla  —  d 


I       I  Critical  Habitat  Unit  30 

llllll  Critical  Habitat  for 

Cyanea  stictophylla  —  d 

/■'■:/    Elevation (l,000-ft  contours) 

/\/  Major  Road 

/\/  Coastline 


2J 


5  Miles 


Zi 

3i: 


(99)  Hawaii  30 — Cyrtandra  giffardii — c 
(3,872  ha,  9,567  ac) 

(i)  Unit  consists  of  the  following  28 
boundary  points:  Start  at  266492, 
2165136; 267184, 2165097;  267638, 
2165195; 269069,  2162612;  268669, 
2161281;  267615,  2161161;  266924, 
2160825;  266490,  2159798;  265048, 
2159265; 264495. 2159127;  264001. 
2158357; 263902, 2157567;  264357, 
2155927; 263981, 2154960;  263634, 
2154426; 262793,  2155728;  262477, 
2156217;  261337,  2155564;  260360, 
2157263;  260584,  2159423;  260367, 
2160114; 260734,  2160659;  263088, 
2160361;  264090,  2162500;  264176. 
2162638; 264221,  2162790;  264951, 
2164464;  265860,  2164445;  return  to 
starting  point. 

(ii)  Note:  Map  99  follows: 
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Map  99 
ViA  30 -Cyrtamira  giffardU  -  c 


Map  100  Unit  30 
Phyllostegia  hawaiiensis  —  c 


Map  101  Unit  30 
Pl^Uostegia  racemosa  —  c 


Critical  Habitat  Unit  30 

mini  Critical  Habitat  for 

Cyrtaruk-a  giffarcUi  —  c 

Elevation  (1,000-ft.  contoms) 

Major  Road 

/\/  Coastline 


Critical  Habitat  Unit  30 

mill  Critical  Habitat  for 

Phyllostegia  kawaiiemis  ~  c 

Elevation  (1,000-ft  contours) 
/V    Major  Road 
/v    Coastline 


I J  Critical  Habitat  Unit  30 

llllU  Critical  Habitat  for 

Phyllostegia  racemosa  -  c 

Elevation  (1,000-ft.  contoois) 
/\/  Majc^Road 
/\/  Coastline 


Z5 


2.5 


(100)  Hawaii  30— Phyllostegia 
racemosa— c  (267  ha,  659  ac) 

(1)  Unit  consists  of  the  following  10 
boimdary  points:  Start  at  255001, 
2163655;  256020,  2163968;  257634, 
2163912;  257384,  2163319;  257871, 
2163010; 257756,  2162804;  256542, 
2162680;  256379,  2162447;  256238, 
2162463;  256081,  2162615;  return  to 
starting  point. 

(ii)  Note:  Map  100  follows: 


(101)  Hawaii  30— Phyllostegia 
velutina—b  (1,180  ha,  2,916  ac) 

(i)  Unit  consists  of  the  following  25 
boundary  points:  Start  at  255001, 
2163655;  256020,  2163968;  257556, 
2163812;  257342,  2163356; 258145, 
2162834; 258761, 2162325; 259766, 
2162727;  259792,  2162339;  260155, 
2161636; 260142,  2160687;  260553, 
2160880;  260676,  2160624;  260669, 
2159628; 260010,  2158695;  259835, 
2158111; 258895, 2159775;  258845, 
2159864; 258808,  2159929;  258780. 
2159981;  258748,  2160040;  258707, 
2160080;  258644,  2160142;  258562, 
2160221;  258544.  2160239;  256081, 
2162615;  return  to  starting  point, 
(ii)  Note:  Map  101  follows: 


1 


(102)  Hawaii  30— Plantago 
hawaiensis—c  (1.219  ha.  3.012  ac) 

(i)  Unit  consists  of  the  following  13 
boundary  points:  Start  at  254476, 
2168522;  254473,  2168510;  254874. 
2167383; 256572. 2166997;  257174. 
2165685;  257971, 2164620;  258044, 
2164337;  257576,  2163925;  256125. 
2164018;  255434,  2163788;  255099. 
2163685; 254488. 2164250;  253207. 
2168032;  return  to  starting  point. 

(ii)  Note:  Map  102  follows: 
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Mapie2lJBit3« 
PkyOastegia  velmima  -  b 


I        I  Critical  Habitat  Unit  30 

ITTTT]  Critical  Habitat  for 

PhyUostegia  vehnina  -  b 

Elevation  (1,000-ft.  contoura) 

/V  MaiorRow) 

A/  Coastline 


2J 


3= 


I        I  Critical  Habitat  Unit  30 

llflll  Critical  Habitat  for 
Sicyosalba-a 

Elevation  (1.000-a  contours) 

/\/  Major  Road 

/\/  Coastline 


IS 

3= 


2J 


(103)  Hawaii  iO—Sicyos  alba—i  (6,266 
ha,  15,483  ac) 

(i)  Unit  consists  of  the  following  18 
boimdary  points:  Start  at  266388, 
2165221; 267132,  2165147;  267709. 
2165277; 267412, 2162783; 268417, 
2161049;  269013,  2157105;  267821, 
2155262; 264606,  2153076;  262507, 
2156298;  261492.  2155783;  259208, 
2160114; 260710,  2160549;  263148, 
2160288;  264210,  2162671;  264954, 
2164570;  265289,  2164477;  265811, 
216458S;  266183,  2164886;  retiun  to 
starting  point. 

(ii)  Note:  Map  103  follows: 


(104)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  the  Island  of  Hawaii 


Unit  name 


HawaK  9—Achyranthes  mutica—i 
Hawaii  9—Achyranthes  mutica—b 


Species  occupied 


Acfryranthes  muticit. 


Species  unoccupied 


Achyranthes  mutica. 
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(104)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Uniffor  the  Island  of  Hawaii-Continued 


Unit  name 


Hawaii  9—Achyranthes  mutica—c 

Hawaii  ^^Achyranthes  mutica—d 

Hawaii  9—Achyranthes  mutica—e .Z 

Hawaii  9—Achyranthes  mutica—i  ....^ ....Z 

Hawaii  9—Achyranthes  mutica—g 

Hawaii  9—Achyranthes  muttca—h "ZZ. 

Hawaii  9—Achyranthes  mutica—i ".. 

Hawaii  9—Achyranthes  mutica—j "." 

Hawaii  2&—Adenophonjs  periens—a 

Hawaii  lO—Argyroxiphium  kauense—a 

Hawaii  24 — Argyroxiphium  kauense—b 

Hawaii  25— Argyroxiphium  kauense—c 

Hawaii  30— Argyroxiphium  kauense—d 

Hawaii  24 — Asplenium  fragile  var.  insulare—a 
Hawaii  10—Bonamia  menziesii—a 

Hawaii  6—Clermontia  drepanomoqoha—a 

Hawaii  ^-Clermontia  lindseyana—a 

Hawaii  2—Clermonta  lindseyana—to 

Hawaii  30— Clemnntia  lindseyana—c 

Hawaii  i-denvontia  peleana—a  

Hawaii  3—Clennontia  peleana—t  

Hawaii  29—Clermontia  peleana—c  ..Z"Z'ZZZZ. 

Hawaii  1—Clermontia  pynjlana—a  .." 

Hawaii  2—Clermontia  pyruiaha—t  .ZZZ. 

Hawaii  ^0—Co^ubrina  oppositifolia—a  ....;.!.!."!. 

Hawaii  ^8—Co^ubrina  oppositifoiia—b 

Hawaii  11— Cyanea  hamatiftora  ssp.  carteonii^ 
a 

Hawaii  \A—Cyan^  hamamora  ssp.  cartsonii- 
b. 

Hawaii  ^5— Cyanea  hamatifkjra  ssp.  cartsonii- 
c. 

Hawaii  16— Cyanea  hamatiftora  ssp.  carisonii- 

Hawaii  3— Cyanea platyphyUa—a^ 

Hawaii  29— Cyanea  platyphylla—b 

Hawaii  ^— Cyanea  shipmanii—a 

Hawaii  30— Cyanea  shipmanii-^ 

Hawaii  30— Cyanea  shipmanii—c 

Hawaii  15— Cyanea  sf/cfop^y//a— a  

Hawaii  16— Cyanea  stictophylla—b  

Hawaii  24— Cyanea  stictophylla—c  

Hawaii  30— Cyanea  stictophylla—d  

Hawaii  3—Cyrtandra  giffardH—a 

Hawaii  29— Cyrtandra  giffardii-b 

Hawaii  30— Cyrtandra  giffardii—c .Z.. 

Hawaii  3— Cyrtandra  tintinnabul»—a  ..."!.." 

Hawaii  29— Cyrtandra  tintinnabula-b  ..ZZZZZZ. 

Hawaii  10—Delissea  undulata—a 

Hawaii  10— De//ssea  undulata—b .........".. 

Hawaii  M—Diellia  erecta—a ..." 

Hawaii  -IS—Diellia  erecta—b ZZ'Z"'ZZZZZZ. 

Hawaii  17— Flueggea  neowawraea—a 

Hawaii  16— Flueggea  neowawraea—b 

Hawaii  IQ—Gouania  vitifolia—a 

Hawaii  26— Hibiscadelphus  giffardianus—a  ZZ.. 
Hawaii  10— Hibiscadelphus  hualalaiensis— a  .... 

Hawaii  10— Hibiscus  brackenridgei—a  

Hawaii  21— Ischaemum  byrone—a .....' 

Hawaii  22— Ischaemum  throne— b ZZZZZZl 

Hawaii  4—lsodendhon  hosakae—a 

Hawaii  A—lsodendrion  hosakae—b 

HawaN  4 — Isodendrion  hosakae—c  

Hawaii  4— Isodendrion  hosakae—d 

Hawaii  4— Isodendrion  hosakae—e 

Hawaii  4— Isodendrion  hosakae-A 

Hawaii  19— Manscus  fauriei—a  

Hawau  24— Melicope  zahlbmckneri— a  ...... 

Hawaii  26— Melk>ope  zahlbmckneri—b 

Hawaii  10— Neraudia  ovata—a 

Hawaii  IB— Neraudia  ovata—6 

Hawaii  5—Nothocestrum  breviftoruirt—a  ZZZ". 


Species  occupied 


Adenophorus  periens. 


Cyanea  ptatyphylla. 
Cyanea  platyphylla. 
Cyanea  shipmanii. 
Cyanea  shipmana. 


Cyanea  stKtophylla. 
Cyanea  stictophytta. 


Cyrtandra  giffardii. 


Cyrtandra  giffarcSi. 
Cyrtandra  tintinnabula. 


Dellssea  undulata. 
Diellia  erecta. 
Diellia  erecta. 
Flueggea  neowawraea. 
Flueggea  neowawraea. 
Gouania  vitifolia. 
Hibiscadelphus  giffardianus. 
Hit»scadelphus  hualalaiensis. 
Hibiscus  brackenridgei. 


Ischaemum  byrone. 


Isodendrion  hosakae. 
Mariscus  fauriei. 


MelKope  zahlbmckneri. 


NerauOa  ovata. 


Species  uncxxajpied 


Argyroxiphium  kauense. 
Argyroxiphium  kauense. 
Argyroxiphium  kauense. 
Asplenium  fragile  var.  insulara. 

Clenrtontia  drepanonmrpha. 
Clermontia  lindseyana. 
Clermontia  lindseyana. 
Clermontia  lindseyana. 
Clermontia  peleana. 
Ctermontia  peleana. 
Clermorrtia  peleana. 

Clermontia  pyrularia. 
Colubrina  oppositifolia. 
Colubrina  oppositifolia. 
Cyanea  hamatiftora  ssp.  carlsonii. 


Cyanea  hamatiftora  ssp.  cartsonH. 


Achyranthes  muttoa. 
Achyranthes  tnuttoa. 
Achyranthes  muttoa. 
Achyranthes  muttoa. 
Achyranthes  muttoa. 
Achyranthes  mutica. 
Achyranthes  muttoa. 
Achyranthes  muttoa. 

ArgyroxipNum  kauerfse. 


Bonamia  merwesii. 


QermonHa  pyrularia. 


Cyanea  hamatiftora  ssp.  cartsonii. 
Cyanea  hamatiftora  ssp.  carisonM. 


Cyanea  shipmanii. 


Cyanea  stictophylla. 
Cyanea  stictophylla. 

Cyrtandra  giffartSi. 


Cyrtandra  tintinnabula. 
Delissea  undulata. 


Ischaemum  tryrone. 

Isodendrion  hosakae. 
Isodendnon  hosakae. 
Isodendrion  hosakae. 
Isodendrion  hosakae. 
Isodendrion  hosakae. 


Meltoope  zahlbruckneri. 
Neraudia  ovata. 
Nothocestrum  breviflorum. 
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(104)  Table  of  Protected  Species  Within  Each  Critical  Habitat  Unit  for  the  Island  of  Hawaii— Continued 


Unit  name 


Species  occupied 


Species  unoccupied 


l-lawai 
IHawaii 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawai 
Hawai 
Hawai 
Hawaii 
Hawaii 
Hawaii 
Hawaii 
Hawai 
Hawai 
Hawai 
Hawai 
Hawai 
Hawai 
Hawai 
Hawai 
Hawaii 
Hawai 
Hawai 
Hawai 
Hawai 
Hawai 
Hawai 


6 — Nothocestrum  breviflorum — b  .. 
10 — Nothocestrum  brevifforum — c 

1 — Phyllostegia  racemosa — a  

2 — Phyllostegia  racemosa — b  

30 — Phyllostegia  racemosa — c  

24 — Phyllostegia  velutina — a 

30 — Phyllostegia  velutina — b 

3 — Phyllostegia  warshaueri—a  

S— Phyllostegia  warshaueri—b  

24 — Plantago  hawaiensis — a  

25— Plantago  hawaiensis— b  

30 — Plantago  hawaiensis — c 

7 — Pleomele  hawaiiensis — a 

10 — Pleomele  hawaiiensis — b 

18 — Pleomele  hawaiiensis— c 

23 — Pleomele  hawaiiensis — d 

27 — Portulaca  sclerocarpa — a 

20—Sesbania  tomentosa—a 

23 — Sesbania  tomentosa — b 

30— Sicyos  alba— a 

25 — Silene  hawaiiensis — a ..... 

27 — Silene  hawaiiensis — b 

10 — Solanum  incompletum—a 

11 — Solanum  incompletum — b 

4 — Vigna  o-wahuensis — a 

4 — Vigna  o-wahuensis — b 

4 — Vigna  o-wahuensis — c  

10 — Zanthoxylum      dipetalum 


Nothocestrum  breviflorum. 
Nothocestrum  breviflorum. 
Phyllostegia  racemosa. 
Phyllostegia  racemosa. 


Phyllostegia  velutina. 
Phyllostegia  velutina. 
Phyllostegia  warshaueri. 
Phyllostegia  warshaueri. 
Plantago  hawaiensis. 
Plantago  hawaiensis. 
Plantago  hawaiensis. 
Pleomele  hawaiiensis. 
Pleomele  hawaiiensis. 
Pleomele  hawaiiensis. 
Pleomele  hawaiiensis. 
Portulaca  sclerocarpa. 
Sesbania  tomentosa. 
Sesbania  tomentosa. 
Sicyos  alba. 
Silene  hawaiiensis. 
Silene  hawaiiensis. 


ssp. 


tomentosum — a. 


Zanthoxylum  dipetalum  ssp.  tomentosum. 


Phyllostegia  racemosa. 


Solanum  incompletum. 
Solanum  incompletum. 
Vigna  o-wahuensis. 
Vigna  o-wahuensis. 
Vigna  o-wahuensis. 


(105)  Critical  habitat  unit  descriptions 
and  maps,  and  a  description  of  primary 
constituent  elements^  for  Family 
Malvaceae:  Kokia  drynariodes  on  the 
island  of  Hawaii  is  provided  in  50  CFR 
17.96(a). 

(1)  Plants  on  the  island  of  Hawaii; 
Constituent  elements. 

(1)  Flowering  plants. 

Family  Amaranthaceae:  Achyranthes 
mutica  (NCN) 

Hawaii  9 — Achyranthes  mutica — a, 
Hawaii  9 — Achyranthes  mutica — b, 
Hawaii  9 — Achyranthes  mutica — c, 
Hawaii  9 — Achyranthes  mutica — d, 
Hawaii  9 — Achyranthes  mutica — e, 
Hawaii  9 — Achyranthes  mutica — f, 
Hawaii  9 — Achyranthes  mutica — g, 
Hawaii  9 — Achyranthes  mutica — h, 
Hawaii  9 — Achyranthes  mutica — i, 
Hawaii  9 — Achyranthes  mutica — j, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Achyranthes  mutica 
on  Hawaii.  Within  these  units,  the 
currendy  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Acacia  koaia  lowland  dry  forest, 
primarily  in  gulches  but  also  in  remnant 
stands  of  forest,  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Metrosideros 


polymorpha,  Myoporum  sandwicense, 
Osteomeles  anthyllidifolia,  Nestegis 
sandwicensis,  Santalum  ellipticum,  or 
Sophora  chrysophylla;  and 

(ii)  Elevations  between  646  and  1 ,509 
m  (2.120  and  4,949  ft). 

Family  Asteraceae:  Argyroxiphium 
kauense  (Mauna  Loa  sdversword) 

Hawaii  10 — Argyroxiphium 
kauense — a,  Hawaii  24 — Argyroxiphium 
kauense — b,  Hawaii  25 — Argyroxiphium 
kauense — c,  and  Hawaii  30 — 
Argyroxiphium  kauense — d,  identified 
in  the  legal  descriptions  in  paragraph  (k) 
of  this  section,  constitute  critical  habitat 
for  Argyroxiphium  kauense  on  Hawaii. 
Within  these  units,  the  currendy  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Moist,  open  forest;  subalpine  mesic 
shrubland;  bogs;  and  weathered,  old 
pahoehoe  (smooth)  or  aa  (rough)  lava 
with  well-developed  pockets  of  soil,  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Asplenium  peruvianum  var.  insulare, 
Carex  alligata,  Carex  sp.,  Coprosma 
emodeoides,  Coprosma  montana, 
Deschampsia  nubigena,  Dodonaea 
viscosa,  Dubautia  ciliolata,  Gahnia 
gahniiformis,  Geranium  cuneatum, 
Leptecophylla  tameiameiae, 
Metrosideros  polymorpha,  Plantago 
hawaiensis,  Rhynchospora  chinensis. 


Silene  hawaiiensis,  at  Vaccinium 
reticulatum;  and 

(ii)  Elevations  between  1 ,583  and       . 
2,246  m  (5,193  and  8,024  ft). 

Family  Campanulaceae:  Clermontia 
drepfuiomorpha  (oha  wai) 

Hawaii  8 — Clermontia 
drepanomorpha — a,  identified  in  the 
legal  description  in  paragraph  (k)  of  this 
section,  constitutes  critical  habitat  for 
Clermontia  drepanomorpha  on  Hawaii. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Metrosideros  polymorpha, 
Cheirodendron  trigynum,  and  Cibotium 
glaucum  dominated  montane  wet 
forests,  containing  one  or  more  of  the 
following  native  plant  species:  Astelia 
menziesiana,  Carex  alligata,  Coprosma 
sp.,  Cyanea  pilosa,  Leptecophylla 
tameiameiae,  Melicope  clusiifolia,  and 
Rubus  hawaiiensis,  or  sphagnum  moss; 
and 

(ii)  Elevations  between  1,106  and 
1,676  m  (3,627  and  5,459  ft).' 

Family  Campanulaceae:  Clermontia 
lindseyana  (oha  wai) 

Hawaii  1 — Clermontia  lindseyana — a, 
Hawaii  2 — Clermontia  lindseyana — b, 
and  Hawaii  30 — Clermontia 
lindseyana — c,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
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section,  constitute  critical  habitat  for 
Chrmontia  lindseyana  on  Hawaii. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Slightly  open  forest  cover  in  wet 
and  mesic  Metrosideros  polymorpha- 
Acacia  koa  forest,  M.  polymoqjha  forest, 
and  mixed  montane  mesic  M. 
polymorpha-Acacia  koa  forest  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Athyrium  sp.,  Cheirodendron  trigynum, 
Coprosma  sp.,  Leptecophylla 
tameiameiae,  Peperomia  sp.,  or  Rubus 
hawaiiensis;  and 

(ii)  Elevations  between  1,495  and 
1,953  m  (4,906  and  6,407  ft). 

Family  Campanulaceae:  Clermontia 
peieana  (oha  wai) 

Hawaii  1 — Clermontia  peleana — a, 
Hawaii  3 — Clermontia  peleana — b,  and 
Hawaii  29 — Clermontia  peleana — c, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Clermontia  peleana 
on  Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Montane,  wet  Metrosideros- 
Cibotium  forest  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Cheirodendron  trigynum, 
Cibotium  chamissoi,  Cibotium 
menziesii,  Clermontia  hawaiiensis, 
Coprosma  pubens,  Cyrtandra 
platyphylla.  Ilex  anomala,  or  Sadleria 
spp.;  and 

(ii)  Elevations  between  663  and  1,622 
m  (2,175  and  5,321  ft). 

Family  Campanulaceae:  Clermontia 
pyrularia  (oha  wai) 

Hawaii  1-^Clermontia  pyrularia — a 
and  Hawaii  2— Clermontia  pyrularia-^, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Clermontia  pyrularia 
on  Hawaii.  Within  these  imits,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Wet  and  mesic  montane  forest    - 
dominated  by  Acacia  koa  or 
Metrosideros  polymorpha,  and 
subalpine  dry  forest  dominated  by  Af. 
polymorpha,  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Coprosma  sp.,  Dryopteris 
wallichiana,  Hedyotis  sp.,  or  Rubus 
hawaiensis;  and 

(ii)  Elevations  between  1,652  and 
2,026  m  (5,416  to  6,646  ft). 


Family  Campanulaceae:  Cytuiea 
hamatiflora  ssp.  carlsonii  (haha) 

Hawaii  11— Cyanea  hamatiflora  ssp. 
carlsonii— a,  Hawaii  14 — Cyanea 
hamatiflora  ssp.  carlsonii—b,  Hawaii 
"^5— Cyanea  hamatiflora  ssp.  carlsonii— 
c,  and  Hawaii  16— Cyanea  hamatiflora 
ssp.  carlsonii— d,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Cyanea  hamatiflora  ssp.  carlsonii  on 
Hawaii.  Within  these  imits,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Mesic  montane  forest  dominated 
by  Acacia  koa  or  Metrosideros 
polymorpha,  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Athyrium  sp.,  Cibotium 
spp.,  Clermontia  clermontioides, 
Coprosma  sp.,  Dryopteris  sp.,  Hedyotis 
sp..  Ilex  anomala,  Myoporum 
sandwicense,  or  Sophora  chrysophylla; 
and 

(ii)  Elevations  between  1,366  and 
1,755  m  (4,482  and  5,759  ft). 

Family  Campanulaceae:  Cyanea 
platyphylla  (haha) 

Hawaii  3 — Cyanea  platyphylla— 9^  and 
Hawaii  29— Cyanea  platyphylla— h, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Cyanea  platyphylla 
on  Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Metrosideros  polymorpha-Acacia 
koa  lowland  and  montane  wet  forests, 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  platyphyllum,  Cibotium  sp., 
Clermontia  spp.,  Coprosma  sp., 
Cyrtandra  spp.,  Hedyotis  sp.,  Perrottetia 
sandwicensis,  Psychotria  hawaiiensis, 
or  Scaevola  spp.;  and 

(ii)  Elevations  between  615  and  1,082 
m  (2,017  and  3.551  ft). 


Family  Campanulaceae:  Cyanea 
»hipm€uui  (haha) 

Hawaii  1 — Cyanea  shipmanii — a, 
Hawaii  30 — Cyanea  shipmanii— b,  and 
Hawaii  30 — Cyanea  shipmanii— c, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Cyanea  shipmanii  on 
Hawaii.  Within  these  units,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Montane  mesic  forest  dominated 
by  Acacia  koa-Metrosideros  polymorpha 


and  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Cheirodendron  trigynum.  Ilex 
anomala,  or  Myrsine  lessertiana;  and 
(ii)  Elevations  between  1,629  and 
.     2.025  m  (5,345  and  6,645  ft). 

Family  Campanulaceae:  Cycuiea 
stictophylla  (haha) 

Hawaii  15— Cyanea  stictophylla—a.. 
Hawaii  16— Cyanea  stictophylla—b. 
Hawaii  24— Cyanea  stictophylla—c.  and 
Hawaii  30— Cyanea  stictophylla—d. 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section.  Constitute 
critical  habitat  for  Cyanea  stictophylla 
on  Hawaii.  Within  these  imits.  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Acacia  koq  or  wet  Metrosideros ; 
polymorpha  forests,  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Cibotium  sp.,  Melicope 
spp..  or  Urera  glabra;  and 

(ii)  Between  elevations  of  1.056  and 
1.917  m  (3.466  and  6.288  ft). 

Family  Campanulaceae:  Delissea 
undulata  (NCN) 

Hawaii  10— Delissea  undulata— a  and 
Hawaii  10— Delissea  undulata— h, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Delissea  undulata  on 
Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Dry  cinder  cones  and  open 
Metrosideros.  polymorpha  and  Sophora 
chrysophylla  forest,  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Acacia  koa, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Nothocestrum  breviflorum, 
Psychotria  spp.,  Santalum  paniculatum, 
or  Sophora  chrysophylla;  and 

(ii)  Elevations  between  893  to  1,734  m 
(2,928  to  5,690  ft). 

Family  Caryophyllaceae:  Silene 
hcuvaiien»U  (NCN)  *- 

Hawaii  25 — Silene  hawaiiensis — a 
and  Hawaii  27— Silene  hawaiiensis— b, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Silene  hawaiiensis  on 
Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Weathered  lava  or  variously  aged 
lava  flows  and  cinder  substrates  in 
montane  and  subalpine  dry  shrubland 
containing  one  or  more  of  the  foUowing 
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associated  native  plant  species: 
Dodonaea  viscosa,  Leptecophylla 
tameiameiae,  Metrosideros  polymorpha, 
Rumex  giganteus,  Sophora 
chrysopbylla,  or  Vaccinium  reticulatum; 
and 

(ii)  Elevations  between  1 ,022  and 
2,413  m  (3,352  and  7,915  ft). 

Family  Convolvulaceae:  Bonamia 
memiesii  (NCN) 

Hawaii  10 — Bonamia  memiesii — a, 
identified  in  the  legal  description  in 
paragraph  (k)  of  this  section,  constitutes 
critical  habitat  for  Bonamia  memiesii 
on  Hawaii.  Within  this  unit,  the 
currently  kncrVvn  primary  constituent 
elements  of  critical  habitat  include,  but 
cire  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Dry  forest,  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Argemone  glauca,  Canavalia 
havvaiiensis,  Chenopodium  oahuense, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Erythrina  sandwicensis, 
Metrosideros  polymorpha.  Myrsine 
lanaiensis,  Nototricbium  sandwicense, 
Osteomeles  anthyllidi folia,  Peperomia 
blanda  var.  floribunda,  Pouteria 
sandwicensis,  Psilotum  nudum, 
Santalum  paniculatum,  Sapindus 
saponaria,  Senaa  gaudichaudii,  Sida 
fallax,  Sophora  chrysopbylla,  or 
Xylosma  hawaiiense;  and 

(ii)  Elevations  between  492  and  697  m 
(1,614  and  2,285  ft). 

Family  Cucurbitaceae:  Sicyos  alba 
(anunu) 

Hawaii  30 — Sicyos  alba — a,  identified 
in  the  legal  description  in  paragraph  (k) 
of  this  section,  constitutes  critical 
habitat  for  Sicyos  alba  on  Hawaii. 
Within  this  unit,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Metrosideros  polymorpha-Cibotium 
glaucum  dominated  montane  wet 
forests,  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Astelia  memiesiana,  Athyrium 
microphyllun)  and  other  ferns, 
Broussaisia  arguta,  Cheirodendron 
trigynum,  Coprosma  sp.,  Cyanea 
tritomantha,  Cyrtandra  lysiosepala, 
Perrottetia  sandwicensis,  Platydesma 
spathulata,  Pritchardia  beccariana, 
Psychotria  sp.,  or  Stenogyne  sp.;  and 

(ii)  Elevations  between  966  and  1,546 
m  (3,170  and  5,072  ft). 

Family  Cyperaceae:  MarUcus  fauriei 

(NCN) 

Hawaii  19 — Mariscus  fauriei — a, 
identified  in  the  legal  description  in 
paragraph  (k)  of  this  section,  constitutes 
critical  habitat  for  Mariscus  fauriei  on 


Hawaii.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Diospyros  sandwicensis- 
Metrosideros  polymorpha-Sapindus 
saponaria  dominated  lowland  dry 
forests,  often  on  a  lava  substrate,  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Myoporum  sandwicense,  Osteomeles 
anthyllidifolia,  Peperomia  blanda  var. 
floribunda,  Psydrax  odorata,  Rauvolfia 
sandwicensis,  or  Sophora  chrysopbylla; 
and 

(ii)  Elevations  between  278  and  342  m 
(913  and  1,123  ft). 

Family  Euphorbiaceae:  Flueggea 
neowtuvraea  (mehamehame) 

Hawaii  17 — Flueggea  neowawraea — a 
and  Hawaii  18 — Flueggea 
neowawraea — ^b,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Flueggea  neowawraea  on  Hawaii. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Mesic  Metrosideros  polymorpha 
forest,  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Antidesma  platyphyllum, 
Antidesma  pulvinatum,  Diospyros 
sandwicensis,  Nephrolepis  spp., 
Nestegis  sandwicensis,  Pipturus  albidus, 
Pisonia  spp.,  Pittosporum  hosmeri, 
Psychotria  hawaiiensis,  or  Psydrax 
odorata:  and 

(ii)  Elevations  between  499  and  818  m 
(1,637  and  2,684  ft). 

Family  Fabaceae:  Sesbania 
tomentoaa  (ohai) 

Hawaii  20 — Sesbania  tomentosa — a 
and  Hawaii  23 — Sesbania  tomentosa — 
b,  identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Sesbania  tomentosa 
on  Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Open,  dry  Metrosideros- 
polymorpha  forest  with  mixed  native 
grasses,  Scaevola  taccada  coastal  dry 
shrubland  on  windswept  slopes,  and 
weathered  basaltic  slopes,  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Dodonaea  viscosa,  Fimbristylis 
hawaiiensis,  Ipomoea  pes-caprae, 
facquemontia  ovalifolia  ssp. 
sandwicensis,  Leptecophylla 
tameiameiae,  Melanthera  integrifolia, 
Myoporum  sandwicense,  Sida  fallax. 


Sporobolus  virginicus,  or  Waltheria 
indica;  and 

(ii)  Elevations  between  sea  level  and 
922  m  (0  and  3,025  ft). 

Family  Fabaceae:  Vigna  o-wahuensis 
(NCN) 

Hawaii  4 — Vigna  o-wahuensis — a, 
Hawaii  4 — Vigna  o-wahuensis — b,  and 
Hawaii  4 — Vigna  o-wahuensis— c, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Vigna  o-wahuensis  on 
Hawaii.  Within  these  units,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Dodonaea  viscosa  lowland  dry 
shrubland,  containing  one  or  more  of 
the  follovdng  associated  native  plant 
species:  Chenopodium  oahuense, 
Dodonaea  viscosa,  Osteomeles 
anthyllidifolia,  Sida  fallax,  or 
Wikstroemia  sp.;  and 

(ii)  Elevations  between  717  and  993  m 
(2,352  and  3,259  ft). 

Family  Gesneriaceae:  Cyrtandra 
giffardii  (haiwaie) 

Hawaii  3 — Cyrtandra  giffardii — a, 
Hawaii  29 — Cyrtandra  giffardii — b,  and 
Hawaii  30 — Cyrtandra  giffardii — c, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Cyrtandra  giffardii  on 
Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Wet  montane  forest  dominated  by 
Cibotium  sp.  or  Metrosideros 
polymorpha,  and  Metrosideros 
polymorpha-Acacia  koa  lowland  wet 
forests,  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Astelia  memiesiana,  Diplazium 
sandwichianum,  Hedyotis  terminalis, 
Perrottetia  sandwicensis,  or  other 
species  of  Cyrtandra;  and 

(ii)  Between  elevations  of  654  and 
1,440  m  (2,146  and  4,723  ft). 

Family  Gesneriaceae:  Cyrttmdra 
tintinnabula  (haiwaie) 

Hawaii  3 — Cyrtandra  tintinnabula — a 
and  Hawaii  29 — Cyrtandra 
tintinnabula — b,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Cyrtandra  tintinnabula  on  Hawaii. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Lowland  wet  forest  dominated  by 
dense  Acacia  koa,  Metrosideros 
polymorpha,  and  Cibotium  spp.  and 
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containing  one  or  more  of  the  following 
associated  native  plant  species: 
,  Cyrtandra  spp.  or  Hedyotis  spp.;  and 

(ii)  Between  elevations  641  and  1,391 
m  (2,102  and  4,565  ft). 

Family  Lamiaceae:  PhyUo»tegia 
racemoaa  (kiponapona) 

Hawaii  1—PhylIostegia  racemosa — a, 
Hawaii  2—PhyIlostegia  racemosa — b, 
and  Hawaii  30— Phyllostegia 
racemosa — c,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Phyllostegia  racemosa  on  Hawaii. 
Within  these  units,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Tree  trunks  in  Acacia  koa, 
Metrosideros  polymorpha,  and  Cibotium 
sp.  dominated  montane  mesic  or  wet 
forests  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Dryopteris  wallichiana.  Rubus 
hawaiiensis,  or  Vaccinium  calycinum; 
and 

(ii)  Elevations  between  1,371  and 
1,935  m  (4,498  and  6,349  ft). 

Family  Lamiaceae:  Phylloategia 
velutina  (NCN) 

Hawaii  24— Phyllostegia  velutina— a 
and  Hawaii  30— Phyllostegia  velutina— 
b,  identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Phyllostegia  velutina 
on  Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Metrosideros  polymorpha-Acacia 
koa  dominated  montane  mesic  and  wet 
forests  containing  one  or  more  of  the 
following  native  plant  species: 
Athyrium  microphyllum  and  other 
native  wet  forest  terrestrial  ferns, 
Chevrodendron  trigynum,  Cibotium  spp.. 
Coprosma  sp.,  Dryopteris  wallichiana, 
Ilex  anomala,  Myrsine  lessertiana, 
Pipturus  albidus,  Rubus  hawaiiensis,  or 
Vaccinium  calycinum;  and 

(ii)  Elevations  between  966  and  1,881 
m  (3.168  and  6,170  ft). 


(i)  Metrosideros  polymorpha  and 
Cibotium  montane  and  lowland  wet 
forest,  in  which  Acacia  koa  or 
Cheirodendron  trigynum  may  co- 
dominate,  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Antidesma  platyphyllum, 
Athyrium  sandwicensis,  Broussaisia 
arguta,  Clermontia  parviflora,  Coprosma 
sp.,  Cyanea  pilosa,  Cyanea  spp., 
Hedyotis  sp.,  Machaerina  angustifolia, 
Pipturus  albidus.  Psychotria 
hawaiiensis,  or  Sadleria  pallida;  and 

(ii)  Elevations  between  681  and  1,411 
m  (2.234  and  4,629  ft). 

Family  Uliaceae:  Pleomele 
hawaiiensis  (hala  pepe) 

Hawaii  7 — Pleomele  hawaiiensis— a, 
Hawaii  10— Pleomele  hawaiiensis-^, 
Hawaii  18 — Pleomele  hawaiiensis — c, 
and  Hawaii  23— Pleomele  hawaiiensis— 
d,  identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Pleomele  hawaiiensis 
on  Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Open  aa  lava  in  diverse  lowland 
dry  forests  and  Metrosideros-Diospyros 
lowland  dry  forest,  and  containing  one 
or  more  of  the  following  associated 
native  plant  species:  Bidens  micrantha 
ssp.  ctenophylla,  Bobea  timonioides, 
Caesalpinia  kavaiensis,  Cocculus 
trilobus,  Colubrina  oppositifolia, 
Diospyros  sandwicensis,  Dodonaea 
viscosa,  Erythrina  sandwicensis,  Kokia 
drynarioides,  Metrosideros  polymorpha, 
Myoporum  sandwicense,  Neraudia 
ovata,  Nestegis  sandwicensis, 
Nothocestrum  breviflorum, 
Nototrichium  sandwicense,  Osteomeles 
anthyllidifolia.  Psydrax  odorata, 
Reynoldsia  sandwicensis,  Santalum 
paniculatum.  Sidafallax,  or  Sophora 
chrysophylla;  and 

(li)  Elevatioas  between  86  and  892  m 
(281  and  2,925  ft). 


Nestegis  sandwicensis,  Pipturus  albidus, 
Psychotria  sp.,  or  Sapindus  saponaria; 
and 

(ii)  Elevations  between  1,193  and 
1.274  m  (3.914  and  4.181  ft). 

Family  Malvaceae:  Hibiscadelphus 
hualalaiensis  (hau  kuahiwi) 

Hawaii  10— Hibiscadelphus 
hualalaiensis—  a,  identified  in  the  legal 
description  in  paragraph  (k)  of  this 
section,  constitutes  critical  habitat  for 
Hibiscadelphus  hualaJaiensis  on 
Hawaii.  Within  this  unit,  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Dry-mesic  to  dry  Metrosideros 
forest  on  rocky  substrate  in  deep  soils 
and  containing  one  or  more  of  the 
following  native  plant  species:  Acacia 
koa,  Coprosma  rhynchocarpa, 
Dodonaea  viscosa,  Melicope  spp., 
Metrosideros  polymorpha,  Myoporum 
sandwicense,  Nestegis  sandwicensis, 
Pipturus  albidus,  Psychotria  sp.,  or 
Sapindus  saponaria:  and 

(ii)  Between  elevations  512  and  1.223 
m  (1,679  and  4,012  ft). 

Family  Malvaceae:  Hibiscus 
hrackenrie^ei  (mac  hau  hele) 

Hawaii  10— Hibiscus  brackenridgei— 
a,  identified  in  the  legal  description  in 
paragraph  (k)  of  this  section,  constitutes 
critical  habitat  for  Hibiscus 
brackenridgei  on  Hawaii.  Within  this 
unit,  the  currently  knowno  primary 
constituent  elements  of  critical  habitat 
include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Acacia  koa  lowland  mesic  forest 
containing  one  or  more  of  the  following 
native  plants  species:  Reynoldsia 
sandwicensis  or  Sida  fallax;  and 

(ii)  Elevations  between  649  and  847 
(2,130  and  2,779  ft). 

Family  Plantaginaceae:  Plantago 
hawaiensis  (laukahi  kuahiwi) 


Family  Lamiaceae:  Phyllostegia 
warshaueri  (NCN) 

Hawaii  3 — Phyllostegia  warshaueri— a 
and  Hawaii  8 — Phyllostegia 
warshaueri— b,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Phyllostegia  warshaueri  on  Hawaii. 
Within  these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 


Family  Malvaceae:  Hibiscadelphus 
giffardianus  (hau  kuahiwi) 

Hawaii  26— Hibiscadelphus 
giffardianus— a,  identified  in  the  legal 
description  in  paragraph  (k)  of  this 
section,  constitutes  critical  habitat  for 
Hibiscadelphus  giffardianus  on  Hawaii. 
Within  this  imit,  the  ciurently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Mixed  montane  mesic  forest 
containing  one  or  more  of  the  following 
native  plant  species:  Acacia  koa, 
Coprosma  rhynchocarpa,  Dodonaea 
viscosa.  Melicope  spp..  Metrosideros 
polymorpha,  Myoporum  sandwicense. 


Hawaii  24 — Plantago  hawaiensis — a. 
Hawaii  25 — Plantago  hawaiensis— b, 
and  Hawaii  30— Plantago  hawaiensis— 
c,  identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Plantago  hawaiensis 
on  Hawaii.  Within  these  units,  the 
currently  knovra  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Montane  wet  sedge  land  (often  in 
damp  cracks  of  pahoehoe  lava)  with 
mixed  sedges  and  grasses,  mpntane 
mesic  forest,  dry  subalpine  woodland, 
or  Metrosideros  polymorpha  and  native 
shrub,  and  containing  one  or  more  of 
the  following  associated  native  plant 
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species:  Acacia  koa,  Coprosma 
emodeoides,  Coprosma  montana, 
Dodonaea  viscosa,  Leptecophylla 
tameiameiae,  Metrosideros  polymorpha, 
or  Vaccinium  reticulatum;  and 

(ii)  Elevations  between  1.584  and 
2.513  m  (5.198  and  8.243  ft). 

Family  Poaceae:  Ischaemum  byrone 
(Hilo  ischaemum) 

Hawaii  21 — Ischaemum  byrone — a 
and  Hawaii  22 — Ischaemum  byrone — b, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Ischaemum  byrone  on 
Hawaii.  Within  these  units,  the 
currently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Coastal  wet  to  dry  shrubland,  near 
the  ocean,  rocks  or  pahoehoe  lava  in 
cracks  and  holes,  and  containing  one  or 
more  of  the  following  associated  native 
plant  species:  Fimbristylis  cymosa,  or 
Scaevola  taccada;  and 

(ii)  Elevations  between  sea  level  and 
28  m  (0  and  91  ft). 

Family  Portulacaceae:  Portulaca 
sclerocarpa  (poe) 

Hawaii  27 — Portulaca  sclerocarpa — a, 
identifted  in  the  legal  description  in 
paragraph  (k)  of  this  section,  constitutes 
critical  habitat  for  Portulaca  sclerocarpa 
on  Hawaii.  Within  this  unit,  the 
ciurently  known  primary  constituent 
elements  of  critical  habitat  include,  but , 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Weathered  Mauna  Kea  soils,  cinder 
cones,  or  geologically  young  lavas,  in 
montane  dry  shrubland,  often  on  bare 
cinder,  aear  steam  vents,  or  in  open 
Metrosideros  polymorpha  dominated 
woodlands,  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Dodonaea  viscosa,  Melanthera 
venosa,  or  Sophora  chrysophylla;  and 

(ii)  Elevations  between  941  and  1,634 
m  (J,087  to  5.360  ft). 

Family  Rhamnaceae:  Colubrina 
oppoBitifblia  (kauila) 

Hawaii  10 — Colubrina  oppositifolia — 
a  and  Hawaii  16— Colubrina 
oppositifolia — b,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Colubrina  oppositifolia  on  Hawaii. 
Within  these  imits,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

Ji)  Lowland  dry  and  mesic  forests 
dominated  by  Diospyros  sandwicensis 
or  Metrosideros  polymorpha  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bobea 


timonioides,  Erythrina  sandwicensis, 
Leptecophylla  tameiameiae,  Nestegis 
sandwicensis,  Nothocestrum 
breviflorum,  Nototrichium  sandwicense, 
Peperomia  sp.,  Pleomele  hawaiiensis, 
Psydrax  odorata,  Rauvolfia 
sandwicensis,  Reynoldsia  sandwicensis, 
or  Sophora  chrysophylla;  and 

(ii)  Elevations  between  177  and  927  m 
(580  and  3,042  ft). 

Family  Rhamnaceae:  Gouania 
viHfolia  (NCN) 

Hawaii  18 — Gouania  vitifolia — a, 
identified  in  the  legal  description  in 
paragraph  (k)  of  this  section,  constitutes 
critical  habitat  for  Gouania  vitifolia  on 
Hawaii.  Within  this  unit,  the  ciurently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to,  the  habitat  components 
provided  by: 

(i)  Dry,  rocky  ridges  and  slopes  in  dry 
shrubland  or  dry  to  mesic  Nestegis- 
Metrosideros  forests  on  old  substrate 
kipuka  and  containing  one  or  more  of 
the  following  associated  native  plant 
species:  Nephrolepis  spp.,  Nestegis 
sandwicensis,  Pipturus  albidus, 
Wikstroemia  phillyreifolia,  or  W. 
sandwicensis;  and 

(ii)  Elevations  between  536  and  1,020 
m  (1,757  and  3,346  ft). 

Family  Rubiaceae:  Melict^te 
zahlbruckneri  (alani)  '> 

Hawaii  24 — Melicope  zahlbruckneri — 
a  and  Hawaii  26 — Melicope 
zahlbruckneri — b,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Melicope  zahlbruckneri  on  Hawaii. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Acacia  koa-Metrosideros 
polymorpha  dominated  montane  mesic 
forest  containing  one  or  more  of  the 
following  associated  native  plant 
species:  Coprosma  rhynchocarpa, 
Melicope  spp.,  Myoporum  sandwicense, 
Nestegis  sandwicensis,  Pipturus  albidus, 
Pisonia  brunoniana,  Psychotria 
hawaiiensis,  Sapindus  saponaria,  or 
Zanthoxylum  dipetalum;  and 

(ii)  Elevations  between  1,060  and 
1,336  m  (3,476  and  4,383  ft). 

Family  Rutaceae:  Zanthoxylum 
dipetiUum  var.  tomentosum  (ae) 

Hawaii  10 — Zanthoxylum  dipetalum 
ssp.  tomentosum — a,  identified  in  the 
legal  description  in  paragraph  (k)  of  this 
section,  constitutes  critical  habitat  for 
Zanthoxylum  dipetalum  var. 
tomentosum  on  Hawaii.  Within  this 
unit,  the  currently  known  primary 
constituent  elements  of  critical  habitat 


include,  but  are  not  limited  to,  the 
habitat  components  provided  by: 

(i)  Metrosideros  polymorpha 
dominated  montane  mesic  forest,  often 
on  aa  lava,  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Diospyros  sandwicensis, 
Myrsine  sp.,  Pouteria  sandwicensis, 
Psychotria  sp.,  Reynoldsia 
sandwicensis,  Santalum  paniculatum, 
or  Sophora  chrysophylla;  and 

(ii)  Elevations  between  874  and  1,208 
m  (2,867  and  3,964  ft). 

Family  Solanaceae:  Nothocestrum 
breviflorum  (aiea) 

Hawaii  5 — Nothocestrum 
breviflorum — a,  Hawaii  6 — 
Nothocestrum  breviflorum — ^b,  and 
Hawaii  10 — Nothocestrum 
breviflorum — c,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Nothocestrum  breviflorum  on  Hawaii. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Lowland  dry  forest,  montane  dry 
forest,  or  montane  mesic  forest 
dominated  by  Acacia  koa,  Diospyros 
sandwicensis,  or  Metrosideros 
polymorpha  on  aa  lava  substrates,  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
micrantha  ssp.  ctenophylla,  Caesalpinia 
kavaiensis,  Colubrina  oppositifolia , 
Delissea  undulata,  Dodonaea  viscosa, 
Erythrina  sandwicensis,  Hibiscadelphus 
hualalaiensis,  Kokia  drynarioides, 
Myoporum  sandwicense,  Osteomeles 
anthyllidifolia,  Psydrax  odorata. 
Reynoldsia  sandwicensis,  Santalum 
ellipticum,  Santalum  paniculatum,  or 
Sophora  chrysophylla:  and 

(ii)  Elevations  between  45  and  1,236 
m  (146  and  4,055  ft). 

Family  Solanaceae:  Solatium 
incompletum  (popolo  ku  mai) 

Hawaii  10 — Solanum  incompletum — 
a  and  Hawaii  11 — Solanum 
incompletum — b,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Solanum  incompletum  on  Hawaii. 
Within  these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to, 
the  habitat  components  provided  by: 

(i)  Dry  to  mesic  forest,  diverse  mesic 
forest,  or  subalpine  forest,  and 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Myoporum  sandwicense,  Myrsine 
lanaiensis,  or  Sophora  chrysophylla; 
and 

(ii)  Elevations  between  1,185  and 
2,169  m  (3,887  and  7,115  ft). 
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Family  Urticaceae:  Neraudia  ovata 
(NCN) 

i  Hawaii  10 — Neraudia  ovata — a  and 
Hawaii  18 — Neraudia  ovata — d, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Nemudia  ovata  on 
Hawaii.  Within  these  units,  the 
CBirently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to.  the  habitat 
components  provided  by: 

(i)  Open  Metrosideros  polymorpha- 
Sophora  chrysophylla  dominated 
lowlands,  montane  dry  forests,  or 
Afefrosideros-shrub  woodland,  and 
containing  one  or  more  of  the  following 
associated  native  plant  species:  Bidens 
micrantha  ssp.  ctenophylla,  Capparis 
sandwichiana,  Cocculus  orbiculatus, 
Fimbristylis  hawaiiensis,  Myoporum 
sandwicense.  Myrsine  lanaiensis, 
Myrsine  lessertiana,  Nothocestmm 
breviflorum,  Pleomele  hawaiiensis,  or 
Reynoldsia  sandwicensis;  and 

(ii)  Elevations  between  28  and  1,526 
m  (93  to  5,005  ft). 

Family  Violaceae:  Igodendrion 
hoaakae  (aupaka) 

Hawaii  4 — Isodendrion  hosakae—A, 
Hawaii  4 — Isodendrion  hosakae—h, 
Hawaii  4 — Isodendrion  hosakae — c. 
Hawaii  4 — Isodendrion  hosakae— d, 
Hawaii  4 — Isodendrion  hosakae — e.  and 
Hawaii  4— Isodendrion  hosakae — f, 
identified  in  the  legal  descriptions  in 
paragraph  (k)  of  this  section,  constitute 
critical  habitat  for  Isodendrion  hosakae 
on  Hawaii.  Within  these  units,  the 
ciurrently  known  primary  constituent 
elements  of  critical  habitat  include,  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Cinder  cones  with  montane  dry 
shrubland  and  containing  one  or  more 
of  the  following  associated  native  plant 
species:  Bidens  menziesii,  Dodonaea 
viscosa,  Dubautia  linearis, 
Leptecophylla  tameiameiae,  Melanthem 
venosa,  Osteomeles  anthyllidifolia, 
Santalum  ellipticum,  Sophora 
chrysophylla,  or  Wikstroemia 
pulcherrima;  and  = 

(ii)  Elevations  between  717  and  1.242 
m  (2,352  and  4.074  ft). 


Family  Violaceae:  Isodendrion 
pyrifoUum  (wahine  noho  kula) 

Hawaii  12 — Isodendrion  pyrifoUum — 
a  and  Hawaii  13— Isodendrion 
pyrifoUum— b,  identified  in  the  legal 
descriptions  in  paragraph  (k)  of  this 
section,  constitute  critical  habitat  for 
Isodendrion  pyrifoUum  on  Hawaii. 
Within  these  imit.  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Lowland  dry  forests  containing  one 
or  more  of  the  following  native  plant 
species:  Myoporum  sandwicense, 
Psydrax  odorata,  Sida  faUax,  Sophora 
chrysophylla,  or  Waltheria  indica;  and 

(ii)  Elevations  between  ^9  and  128  m 
(94  and  420  ft). 

(2)  Ferns  and  allies. 

Family  Aspleniaceae:  Agplenium 
fragile  var.  insulare  (NCN) 

Hawaii  24 — Asplenium  fragile  var. 
insulare — a,  identified  in  the  legal 
description  in  paragraph  (k)  of  this 
section,  constitutes  critical  habitat  for 
Asplenium  fragile  var.  insulare  on 
Hawaii.  Within  this  imit.  the  currently 
known  primary  constituent  elements  of 
critical  habitat  include,  but  are  not 
limited  to.  the  habitat  components 
provided  by: 

(i)  Metrosideros  polymorpha  dry 
montane  forest;  Dodonaea  viscosa  dry 
montane  shrubland;  Myoporum 
sandwicense-Sophora  chrysophylla  dry 
montane  forest;  Metrosideros 
polymorpha-Acacia  koa  forest;  or 
subalpine  dry  forest  and  shrubland  with 
large,  moist  lava  tubes  (3.05  to  4.6  m  (10 
to  15  ft)  in  diameter),  pits,  deep  cracks, 
and  lava  tree  molds  that  have  at  least  a 
moderate  soil  or  ash  accumulation  or 
that  are  at  the  interface  between  younger 
aa  lava  flows  and  much  older  pahoehoe 
lava  or  ash  deposits  with  a  fairly 
consistent  microhabitat  (areas  that  are 
moist  and  dark);  and  containing  one  or 
more  of  the  following  associated  native  - 
plant  species:  Leptecophylla 
tameiameiae,  Phyllostegia  ambigua, 
Vaccinium  reticulatum,  mosses,  or 
liverworts;  and 

(ii)  Elevations  between  1,313  and 
2.194  m  (4,306  and  7,198  ft). 


Family  Aspleniaceae:  Diellia  erecta 
(asplenium-leaved  diellia) 

Hawaii  17— Diellia  erecta— a  and 
Hawaii  18— Diellia  erecta— b,  identified 
in  the  legal  descriptions  in  paragraph  (k) 
of  this  section,  constitute  critical  habitat 
for  Diellia  erecta  on  Hawaii.  Within 
these  units,  the  currently  known 
primary  constituent  elements  of  critical 
habitat  include,  but  are  not  limited  to. 
the  habitat  components  provided  by: 

(i)  Metrosideros  polymorpha-Nestegis 
sandwicensis  lowland  mesic  forest 
containing  one  or  more  of  the  following 
associated  native  plant  species: 
Antidesma  platyphyllum,  A. 
pulvinatum,  Diospyros  sandwicensis, 
Microlepia  sp..  Nephrolepis  spp. 
Nestegis  sandwicensis,  Psydrax  odorata, 
Wikstroemia  phillyreifolia,  or 
Wikstroemia  sandwicensis:  and 

(ii)  Elevations  between  510  and  981  m 
(1,672  and  3.217  ft). 

Family  Grammitidaceae:  AdenopfcoriM 
periens  (pendent  kihi  (em) 

Hawaii  28 — Adenophorus  periens — a. 
identified  in  the  legal  description  in 
paragraph  (k)  of  this  section,  constitutes 
critical  habitat  for  Adenophorus  periens 
on  Hawaii.  Within  this  unit,  the 
cxurently  known  primary  constituent 
elements  of  critical  habitat  include  but 
are  not  limited  to,  the  habitat 
components  provided  by: 

(i)  Epiphjrtic  on  Metrosideros 
polymorpha  or  Ilex  anomala,  or 
possibly  other  native  tree  trunks,  in 
Metrosideros  polymorpha-Cibotium 
glaucum  lowland  wet  forest  containing 
one  or  more  of  the  following  associated 
native  plant  species:  Broussasia  arguta, 
Cheirodendron  trigynum,  Cyanea  sp.. 
Cyrtandra  sp.,  Dicranopteris  linearis, 
Freycinetia  arborea,  Hedyotis 
terminalis,  Labordia  hirtella, 
Machaerina  angustifolia,  Psychotria 
hawaiiensis,  or  Psychotria  sp.;  and 

(ii)  Elevations  between  675  and  921  m 
(2.215  and  3,021  ft). 
***** 

Dated:  May  30,  2003. 
Paul  Hoflfaian. 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

[FR  Doc.  03-14143  Filed  7-1-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

{CMS-1473-NCJ 

RIN  0938-AL94 

Medicare  Program;  Home  Health 
Prospective  Payment  System  Rate 
Update  for  FY  2004 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  with  comment  period. 

SUMMARY:  This  notice  with  comment 
period  sets  forth  an  update  to  the  60-day 
national  episode  rates  and  the  national 
per-visit  amounts  under  the  Medicare 
prospective  payment  system  for  home 
health  agencies.  It  also  responds  to 
public  comments  received  on  the  June 
28,  2002  notice  with  comment  period, 
which  set  forth  the  home  health 
prospective  payment  system  rate  update 
for  FY  2003. 

EFFECTIVE  DATE:  Effective  Date:  The  rate 
updates  in  this  notice  with  comment 
period  are  effective  on  October  1,  2003. 

Comment  Period:  We  will  consider 
comments  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  August  29,  2003. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1473-NC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission.  Mail  written  comments 
(one  original  and  three  copies)  to  the 
following  address  ONLY:  Centers  for 
Medicare  &.  Medicaid  Services, 
Department  of  Health  and  Himian 
Services,  Attention:  CMS-1473-NC. 
P.O.  Box  8016.  Baltimore,  MD  21244- 
8016. 

Please  allow  sufBcient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 

If  you  prefer,  you  may  deliver  (by 
hand  or  courier)  your  written  comments 
(one  original  and  three  copies)  to  one  of 
the  following  addresses:  Room  443-G, 
Hubert  H.  Humphrey  Building,  200 
Independence  Avenue,  SW.. 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-1850. 

Conmients  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chester  Robinson,  (410)  786-6959  or 
Susan  Levy,  (410)  786-9364. 


SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  (410)  786-7195. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $10.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is  http:// 
www.access.gpo.gov/nara/index.html. 

I.  Background 

Legislation  on  Payment  to  Home  Health 
Agencies 

A.  Balanced  Budget  Act  of  1997 

The  Balanced  Budget  Act  of  1997 
(BBA),  Pub.  L.  105-33,  enacted  on 
August  5,  1997,  significantly  changed 
the  way  Medicare  pays  for  Medicare 
home  health  services.  Until  the 
implementation  of  a  home  health 
prospective  payment  system  (HH  PPS) 
on  October  1,  2000,  home  health 
agencies  (HHAs)  received  payment 
under  a  cost-based  reimbursement 
system.  Section  4603  of  the  BBA 
governed  the  development  of  the  HH 
PPS  by  adding  section  1895  to  the 
Social  Security  Act  (the  Act). 

Secfion  1895(b)(3)(B)  of  the  Act 
requires  the  standard  prospective 
payment  amounts  to  be  increased  by  a 
factor  equal  to  the  applicable  home 
health  market  basket  increase  for  FY 
2004. 


B.  System  for  Payment  of  Home  Health 
Services 

Generally,  Medicare  makes  pajnnent 
under  the  HH  PPS  on  the  basis  of  a 
national  standardized  60-day  episode 
payment,  adjusted  for  case  mix  and 
wage  index.  For  episodes  with  four  or 
fewer  visits.  Medicare  pays  on  the  basis 
of  a  national  per-visit  amoimt  by 
discipline,  referred  to  as  a  low 
utilization  payment  adjustment  (LUPA). 
Medicare  also  adjusts  the  60-day 
episode  payment  for  certain  intervening 
events  that  give  rise  to  a  partial  episode 
payment  adjustment  or  a  significant 
change  in  condition  adjustment.  For 
certain  cases  that  exceed  a  specific  cost 
threshold,  an  outlier  adjustment  may 
also  be  available.  For  a  complete  and 
full  description  of  the  HH  PPS  as 
required  by  the  BBA  and  as  refined  by 
the  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act  (OCESAA)  for  FY 
1999,  Pub.  L.  105-277,  enacted  on 
October  21, 1998,  and  the  Medicare, 
Medicaid  and  SCHIP  Balanced  Budget 
Refinement  Act  of  1999,  Pub.  L.  106- 
113,  enacted  on  November  29, 1999,  see 
the  July  3.  2000  HH  PPS  final  rule  (65 
FR  41128). 

II.  Analysis  of  and  Responses  To 
Comments  on  the  Home  Health 
Prospective  Payment  System  June  28, 
2002  Notice  With  Comment  Period 

On  Jime  28,  2002,  we  published  a 
notice  with  comment  period  in  the 
Federal  Register  (67  FR  43616)  that  set 
forth  an  update  to  the  60-day  national 
episode  rates  and  the  national  per-visit 
amounts  under  the  Medicare 
prospective  payment  system  for  HHA 
for  FT  2003.  In  this  section,  we  respond 
to  the  10  public  comments  that  we 
received  on  the  FY  2003  HH  PPS  update 
notice: 

Comment:  Commenters  disagreed 
with  the  statutory  elimination  of  the  10 
percent  rural  add-on  set  forth  in  section 
508  of  the  Medicare,  Medicaid,  and 
SCHIP  Benefits  and  Improvement 
Protection  Act  of  2000  (BIPA). 

Response:  Section  508  of  BIPA 
explicitly  prescribes  the  time  period 
(home  health  services  furnished  in  a 
rtiral  area  ending  on  or  after  April  1, 
2001,  and  before  April  1,  2003) 
governing  the  10  percent  rural  add-on. 
To  conform  to  the  statutory  timeframe 
governing  the  rural  add-on,  the  FY  2003 
update  notice  published  on  June  28, 
2002  included  the  expiration  of  the  10 
percent  niral  add-on  mid  FY  2003. 

Comment:  Commenters  believe  the 
actuarial  assimiptions  of  the  behavior 
imder  the  interim  payment  system  (IPS) 
were  flawed  and  inadequate  data  were 
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provided  to  the  public,  thereby 
compromising  the  meaning  of  the  public 
comments. 

Response:  We  do  not  agree  with  the 
commenters.  For  F/  2003,  we  must 
comply  with  section  1895{b)(3)(A)(i)(III) 
,   of  the  Act  (as  re-designated  by  section 
501  of  BIPA)  governing  the  payment 
amount  under  HH  PPS.  Section 
1895a))(3)(A)(i)(m)  of  the  Act  requires 
the  Secretary  to  determine  the  payment 
amount  for  FY  2003  as  if  there  were  a 
15  percent  reduction  to  the  hmits  under 
the  IPS  updated  to  FY  2003.  The  IPS 
ended  with  the  implementation  of  home 
health  PPS  on  October  1,  2000. 
Originally,  the  BBA  1997  required  the 
base  year  PPS  rates  to  be  budget  neutral 
to  the  IPS  with  the  limits  reduced  by  15 
percent.  This  requirement  was  delayed 
in  subsequent  legislation  imtil  section 
501  of  BIPA  made  it  applicable  to  the 
home  health  PPS  payment  amount  for 
FY  2003. 

As  we  explained  in  the  FY  2003 
update  notice,  the  level  by  which  actual 
payments  to  HHAs  would  be  reduced  by 
lowering  the  hmits  is  not  the  same 
percent  by  which  the  IPS  limits  would 
be  lowered.  Our  actuaries  have  used  the 
7  percent  reduction  in  the  PPS  rates  in 
every  estimate  for  legislation  since  BBA 
1997.  Since  it  was  the  intention  of  the 
Congress  to  delay  the  cut  it  had  already 
specified,  we  have  simply  captured  the 
reductions  in  payments  and  carried 
those  assiunptions  forward  to  the 
present.  If  our  actuaries  had  attempted 
to  impute  the  continued  operation  of  the 
IPS  until  October  2002  given  the 
amount  of  money  available  under  the 
IPS  limits  that  had  not  been  spent,  the 
actuaries  may  have  well  identified  a 
larger  reduction  in  payments.  We  did 
not  beheve  such  a  result  was  the  intent 
of  the  Congress. 

Comment:  Some  commenters  urged  us 
to  postpone  the  FY  2003  reduction  to 
the  PPS  rates  until  the  Congress  acts  to 
repeal  the  reduction. 

Response:  The  FY  2003  update  notice 
reflected  the  statutory  requirements 
governing  the  home  health  PPS  payment 
amount.  The  statutory  requirements 
included  both  the  required  annual 
update  to  the  PPS  rates,  according  to 
section  1895(b)(3)(B)  of  the  Act  and 
section  1895{b)(3)(A)(i)(III)  of  the  Act 
reflecting  the  IPS  estimation.  Both 
sections  of  the  statute  were  effective 
October  1,  2002  for  FY  2003.  As  the 
statute  was  not  revised  as  of  October  1 
2002,  the  FY  2003  update  notice 
appropriately  reflected  the  statutory 
requirements  as  of  that  date. 

Comment:  Some  commenters  raised 
concerns  about  the  assumptions  used  to 
determiile  the  low  utihzation  payment 


adjustment  and  corresponding  impact 
on  the  episode  rates.  Commenters  urged 
us  to  refine  the  methodolc^  governing 
low  utilization  payment  adjustments. 

Response:  We  understand  the 
commenter's  concerns.  At  this  time,  we 
are  continuing  to  gather  HH  PPS  data. 
As  we  gather  more  data,  we  will 
continue  to  monitor  this  issue. 

Comment:  One  commenter  requested 
a  detailed  explanation  of  the  market 
basket  inflation  update  utilized  in  the 
FY  2003  PPS  rate  setting.  The 
commenter  points  out  that  costs  of 
home  care  services  have  increased 
recenUy  due  to  new  administrative 
responsibilities  and  reduced  economies 
of  scale  due  to  lowered  visit  volume.  As 
a  result  of  staff  shortages  of  nurses  and 
home  health  aides,  labor  costs  have 
increased,  hi  addition,  the  HHAs  have 
experienced  rising  premiums  for 
hability  insurance,  workers 
compensation  insurance,  and  employee 
health  insiurance.  The  commenter 
believes  these  factors  should  be 
incorporated  in  the  market  basket 
calculations  and  feels  that  the  market 
basket  update  relies  on  too  many 
proxies  and  surrogates  for  actual  cost 
increases.     ^ 

Response:  We  agree  with  the 
commenter  that  showing  the  detail  of 
the  market  basket  increase  for  each 
year's  payment  update  would  be 
helpful.  Thus,  in  this  year's  rule,  we 
have  added  a  table  detailing  the  FY 
2004  market  basket  forecast,  which  we 
believe  adequately  reflects  the  price 
increases  for  home  health  services  (see 
Table  1  in  section  III.B.  of  this  notice). 

Comment:  Some  commenters 
suggested  that  it  is  inappropriate  and 
inequitable  to  use  the  previous  fiscal 
year's  pre-floor  and  pre-reclassified. 
hospital  wage  index  to  adjust  the 
current  fiscal  year's  HH  PPS  rates. 

Response:  We  believe  that  the 
hospital  wage  index  data  we  use  is  the 
most  ciurent  data  appropriate  for 
adjusting  HHA  payments.  As  we  have 
stated  in  both  the  FY  2002  and  FY  2003 
update  notices,  we  use  the  most  recent 
available  pre-floor  and  pre-reclassified 
hospital  wage  index  data  available  at  the 
time  of  publication. 

Comment:  A  commenter  requested 
clarification  of  oiu'  response  to 
comments  in  the  update  notice 
published  on  Jime  28,  2002  in  the 
Federal  Register  that  states,  "the  statute 
does  not  contemplate  a  recalculation  of 
the  initial  base  year  after  the  rates  are 
established."  The  commenter  requested 
specific  clarification  of  whether  or  not 
we  were  referring  to  the  retrospective  or 
prospective  recalculation. 

Response:  In  our  response  to  the 
comments  on  the  Jime  2002  notice  with 


comment  period,  we  were  referring  to 
the  commenter's  request  for  a 
retrospective  recalculation  of  the  initial 
base  year  rates. 

Comment:  A  commenter  is  requesting 
specific  data  regarding  the  frequency  of 
outiier  payments,  any  Home  Health 
Resource  Group  (HHRG)  connections  to 
outher  payments,  and  the  range  of 
discipline-specific  visits  occurring  in 
ouUier  cases  and  a  re-evaluation  of  the 
outher  methodology. 

Response:  We  appreciate  the 
comment.  We  are  still  developing  the 
data  requested  by  the  commenter.  We 
anticipate  releasing  and/or  publishing 
the  data  upon  their  completion. 

Comment:  We  received  comments  on 
the  pre-floor  and  pre-reclassified 
hospital  wage  index.  Specifically, 
commenters  noted  that  a  reduction  in 
wage  index  occurred  in  their  area. 

Response:  The  HH  PPS  uses  the  pre- 
floor  and  pre-reclassified  hospital  wage 
index.  Accordingly,  we  refer  the 
commenters  to  the  annual  acute  care 
hospital  inpatient  proposed  and  final 
rules,  which  provide  detailed 
explanations  of  the  costs  that  are 
included  in  the  hospital  wage  index  and 
how  the  hospital  wage  index  is 
calculated.  The  hospital  wage  index  is 
computed  annually,  using  data  collected 
annually  fit)m  hospitals'  Medicare  cost 
reports.  In  addition,  hospital  data  may 
differ  bom  year-to-year,  in  part,  because 
in  labor  market  areas  with  few  hospitals, 
aimual  variations  in  wage  index  values 
are  typical. 

Comment:  A  commenter  lu^ed  us  to 
develop  a  home  health  specific  wage 
index. 

Response:  We  have  previously 
developed  a  home  health  specific  wage 
index,  which  the  industry  did  not 
support  because  it  was  viewed  less 
favorably  or  less  accurate  than  the  pre- 
floor  and  pre-reclassified  hospital  wage 
index.  Specifically,  the  home  health 
industry  had  concerns  with  the 
methodology  used  to  develop  a  home 
health  specific  wage  index.  These 
concerns  coupled  with  our  lack  of 
applicable  specific  home  health  wage 
index  led  to  our  adoption  of  the  hospital 
wage  index  in  developing  home  health 
PPS.  We  will,  however,  continue  to 
review  the  feasibihty  of  this 
recommendation. 

m.  Provisions  of  this  Notice  With 
Comment  Period 

A.  National  Standardized  60-Day 
Episode  Rate 

Medicare  HH  PPS  has  been  effective 
since  October  1,  2000.  As  set  forth  in  the 
final  rule  published  July  3,  2000  in  the 
Federal  Register  (65  FR  41128),  the  unit 
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of  payment  under  Medicare  HH  PPS  is 
a  national  standardized  60-day  episode 
rate.  As  set  forth  in  42  CFR  484.220,  we 
adjust  the  national  standardized  60-day 
episode  rate  by  case  mix  and  wage 
index  based  on  the  site  of  service  for  the 
beneficiary.  The  FY  2004  HH  PPS  rates 
use  the  same  dase-mix  methodology  and 
application  of  the  wage  index 
adjustment  to  the  labor  portion  of  the 
HH  PPS  rates  as  set  forth  in  the  July  3, 
2000  final  rule.  We  multiply  the 
national  60-day  episode  rate  by  the 
patient's  applicable  case-mix  weight. 
We  divide  the  case-mix  adjusted 
amount  into  a  labor  and  non-labor 
portion.  We  multiply  the  labor  portion 
by  the  applicable  wage  index  based  on 
the  site  of  service  of  the  beneficiary.  The 
labor  portion  of  the  rate  continues  to  be 
.77668  and  the  non-labor  portion  of  the 
rate  continues  to  be  .22332.  We  add  the 
wage-adjusted  portion  to  the  non-labor 
portion  yielding  the  case-mix  and  wage- 
adjusted  60-day  episode  rate  subject  to 
applicable  adjustments. 

For  FY  2004,  we  use  again  the  design 
and  case-mix  methodology  described  in 
section  III.G  of  the  HH  PPS  Julv  3.  2000 
final  rule  (65  FR  41192  through  41203). 
For  FY  2004,  we  base  the  wage  index 
adjustment  to  the  labor  portion  of  the 
PPS  rates  on  the  most  recent  pre-floor 
and  pre-reclassified  hospital  wage  index 
available  at  the  time  of  publication  of 
this  notice,  which  is  discussed  in 
section  III.C  of  this  notice  with 
comment  period. 

As  discussed  in  the  July  3,  2000  HH 
PPS  final  rule,  for  episodes  with  four  or 
fewer  visits,  Medicare  pays  the  national 
per-visit  amount  by  discipline,  referred 
to  as  a  LUPA.  We  update  the  national 
per-visit  amounts  by  discipline  annually 
by  the  applicable  home  health  market 
basket.  We  adjust  the  national  per-visit 
amount  by  the  appropriate  wage  index 
based  on  the  site  of  service  for  the 
beneficiary  as  set  forth  in  §484.230.  We 
adjust  the  labor  portion  of  the  updated 
national  per-visit  amounts  by  discipline 
used  to  calculate  the  LUPA  by  the  most 
recent  pre-floor  and  pre-reclassified 
hospital  wage  index  available  at  the 
time  of  publication  of  this  notice,  as 


discussed  in  section  III.C  of  this  notice 
with  comment  period. 

Medicare  pays  the  60-day  case-mix 
and  wage-adjusted  episode  payment  on 
a  split  percentage  payment  approach. 
The  split  percentage  payment  approach 
includes  an  initial  percentage  payment 
and  a  final  percentage  payment  as  set 
forth  in  §484. 205(b)(1)  and  (b)(2).  We 
may  base  the  initial  percentage  payment 
on  the  submission  of  a  request  for 
anticipated  payment  and  the  final 
percentage  payment  on  the  submission 
of  the  claim  for  the  episode,  as 
discussed  in  regulations  in  §409.43. 
The  claim  for  the  episode  that  the  HHA 
submits  for  the  final  percentage 
payment  determines  the  total  payment 
amount  fgr  the  episode  and  whether  we 
make  an  applicable  adjustment  to  the 
60-day  case-mix  and  wage-adjusted 
episode  payment.  The  end  date  of  the 
60-day  episode  as  reported  on  the  claim 
determines  the  rate  level  at  which 
Medicare  will  pay  the  claim  for  the 
fiscal  period. 

In  summary,  we  may  adjust  the  60- 
day  case-mix  and  wage  adjusted  episode 
payment  based  on  the  information 
submitted  on  the  claim  to  reflect  the 
following:  ' 

•  A  low  utilization  payment  provided 
on  a  per-visit  basis  as  set  forth  in 

§  484.205(c)  and  §  484.230. 

•  A  partial  episode  pajonent 
adjustment  as  set  forth  in  §  484.205(d) 
and  §484.235. 

•  A  significant  change  in  condition 
adjustment  as  set  forth  in  §  484.205(e) 
and  §484.237. 

•  An  outlier  payment  as  set  forth  in 
§  484.205(f)  and  §484.240. 

This  notice  with  comment  period 
reflects  the  updated  FY  2004  rates  that 
are  effective  October  1,  2003. 

B.  Structure  and  Methodology  for  FY 
2004  Market  Basket 

On  July  1, 1996,  we  published  a 
notice  with  comment  period  (61  FR 
34349)  in  the  Federal  Register  that  fully 
explained  the  structure  and 
methodology  of  the  current  home  health 
market  basket.  The  home  health  market 
basket  captures  the  "pure  price"  change 


between  payment  years  associated  with 
providing  home  health  services.  In 
column  1  of  Table  1 ,  we  have  provided 
the  1993-based  cost  category 
components.  In  column  2  of  Table  1,  the 
weights  in  the  home  health  market 
basket  represent  the  average  cost 
structure  for  fi-eestanding  HHAs  for  a 
base  year,  currently  1993.  The  weights 
are  derived  using  Medicare  Cost  Reports 
for  freestanding  HHAs,  augmented  with 
additional  information  fi-om  the  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis'  Input-Output 
Tables.  In  column  3  of  Table  1,  the 
proxies  used  in  the  home  health  market 
basket  are  selected  for  their 
representativeness  in  tracking  pure 
price  changes  and  are  generally  publicly 
available  price  series  ft'om  the  U.S. 
Bureau  of  Labor  Statistics.  In  column  4 
of  Table  1 ,  the  home  health  market 
basket  percent  change,  or  update,  for  FY 
2004  is  calculated  as  the  weighted 
average  of  these  specific  price  proxy 
changes.  We  feel  that  the  home  health 
market  basket  accurately  reflects  the 
price  changes  facing  HHAs  in  providing 
an  efficient  level  of  care. 

Market  baskets  are  periodically 
rebased  and  revised  to  a  more  current 
base  year.  To  this  end,  we  have  been 
monitoring  the  most  recently  available 
data  (for  proposes  of  this  analysis,  we 
used  1999  data)  on  the  distribution  of 
costs  in  providing  home  health  services 
and  the  appropriateness  of  our  price 
proxies.  "Though  this  work  is  still  very 
preliminary,  the  distribution  of  costs 
through  1999  does  not  appear  to  be 
dramatically  different  than  the 
distribution  of  costs  in  the  1993  base 
year.  We  will  continue  to  monitor  these 
data,  particularly  data  for  the  periods 
after  prospective  payment  began,  to 
determine  the  most  appropriate  time  to 
rebase  and  revise  the  home  health 
market  basket.  In  Table  1  below,  we  set 
forth  the  1993-based  cost  categories, 
weights,  price  proxies,  and  FY  2004 
updates  for  the  market  basket  forecast. 
In  Table  2  below,  we  have  provided  a 
comparison  of  the  FY  2003  and  FY  2004 
updates  to  the  home  health  market 
basket. 


Table  t.— 1993-Based  Cost  Categories,  Weights,  Price  Proxies,  and  FY  2004  Updates 


Cost  category 

1993-based 
market  bas- 
ket weight 

Price  proxy 

FY  2004  up- 
date 
(percent) 

Total 

100.000 

77.668 

64.226 

13.442 

0.832 

9.569 

0.725 

13 

Compensation,  including  allocated  Contract  Services'  labor  

36 

Wages  and  salaries.  Including  allocated  contract  services'  labor 

Employee  benefits,  including  allocated  contract  services'  labor  

Operations  &  Maintenance  

HHA  Occupational  Wage  Index 

HHA  Occupational  Benefits  Index  

CPI-U  Fuel  &  Other  Utilities 

3.4 
4.7 
05 

Administrative  &  General,  including  allocated  contract  services'  non-labor ... 

27 

Telephone  

CPI-U  Telephone  

0.6 
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TABLE  1.— 1993-Based  Cost  Categories,  Weights,  Price  Proxies,  and  FY  2004  Updates— Continued 


Cost  category 


Paper  &  Printing 


Postage  

Other  Administrative  &  General,  including  allocated  contract  services'  non- 
labor. 

Transportation 

Capital-Related * !!II!!!I!!!!I!!!!!II!!"""""""""i""^'' 

Insurance ; ; '  

Fixed  Capital  „ -Z.."!!!!!"!!!!."!!!."!.!."!!!. 

Movable  Capital  !!."!!!!.""!!!"!.."!" 

Other  Expenses,  including  allocated  contract  servfces'  nonlabor  """"""""" 


1993-based 
market  bas- 
ket weight 


0.529 

0.724 
7.591 

3.405 
3.204 
0.560 
1.764 
0.880 
5.322 


Price  proxy 


CPMJ     Household     Paper,     Paper 
Products  &  Stationery  Supplies. 

CPI-U  Postage  

CPI-U  Services 

CPI-U  Private  Transportation 


CPI-U  Household  Insurance  

CPI-U  Owner's  Equivalent  Rent 

PPI  Machinery  &  Equipment 

CPI-U  All  Items  Less  Food  &  Energy 


FY  2004  up- 
date 
(percent) 


Source:  Global  Insights  Inc.,  1st  Qtr,  2003;  ©USMACRO/MODTREND  @CISSIMn-L0203.SIM  Historical  data  through  4TH  Qtr,  2002 

Table  2.— 1993-Based  Cost  Categories,  Weights,  and  FY  2003  Update  Versus  FY  2004  Update 


1.7 

1.8 
3.0 

-0.4 
2.6 
3.6 
3.3 
0.1 
2.7 


Cost  category 


Total 


Compensation,  including  allocated  Contract  Sen/ices'  labor ..""""""'"" 

Wages  and  salaries,  including  allocated  contract  services'  labor  ....!I.'Hi"!!!!!!""!!! 

Emptoyee  benefits,  including  allocated  contract  services'  labor 

Operations  &  Maintenance  "  "  ' ' 

Administrative  &  General,  including  altocated  contract  sen/rces'  non-labor 

Telephone  :.'. 

Paper  &  Printing  :. "!"1"1"!!"^^!! •  ' 

Postage ."!!.l"!!!!.m"!r; 

Other  Administrative  &  General,  including  aliocated  contract  services'  riori-iabor 

Transportation 

Capital-Related  ^^^^^^^^^^!!I!!!!!^^!!!!!!^!!!!!!!!!!!!^^^!!! 

Insurance  "  " 

Fixed  Capital  "..!.""'""."!."!!".. 

Movable  Capital  '     " 

Other  Expenses,  including  allocated  contract  services'  nonlabor  ....l."."!."!!."!!."."'.l'.."l.!!""".l.'. 


1993-based 
marine!  bas- 
ket weight 


FY03  up- 
date (as  of 
2001.4th 
quarter 
forecast) 
(percent) 


1000.000 
77.668 
64.226 
13.442 
0.832 
9.569 
0.725 
0.529 
0.724 
7.591 
3.405 
3.204 
0.560 
1.764 
0.880 
5.322 


3.2 
3.4 
3.4 
3.4 
0.9 
2.9 
0.4 
0.9 
3.6 
3.1 
0.9 
2.5 
3.0 
3.4 
-0.3 
2.7 


FY04  up- 
date (as  of 
2003:  1st 
quarter 
forecast) 
(percent) 


3.3 
3.6 
3.4 
4.7 
0.5 
2.7 
0.6 
1.7 
1.8 
3.0 
-0.4 
2.6 
3.6 
3.3 
0.1 
2.7 


C.  FY  2004  Update  to  the  Home  Health 
Market  Basket  Index 

Section  1895(b)(3)(B)  of  the  Act 
requires  the  standard  prospective 
payment  amounts  to  be  increased  by  a 
factor  equal  to  the  applicable  home 
health  market  basket  increase  for  FY 
2004.  This  requirement  has  been 
codified  in  regulations  in  §484.225. 

•  FY  2004  Adjustments 

In  calculating  the  annual  update  for 
the  FY  2004  60-day  episode  rates,  we 
first  looked  at  the  FY  2003  rates  as  a 
starting  point.  The  FY  2003  national  60- 
day  episode  rate  is  $2,159.39. 

hi  order  to  calculate  the  FY  2004 
national  60-day  episode  rate,  we 
multiplied  the  FY  2003  national  60-day 
episode  rate  (2,159.39)  by  the  applicable 
home  health  market  basket  update  for 
FY  2004.  The  home  health  market 
basket  increase  for  FY  2004  is  3.3 
percent.  We  increased  the  FY  2003 


through 

amount  by  the  FY  2004  home  health 
market  basket  increase  ($2,159.39  +  3.3 
percent)  to  yield  the  updated  FY  2004 
national  60-day  episode  rate  ($2,230.65) 
(see  Table  3  below). 

Table  3.— National  60-Day  Episode 
Amounts  Updated  by  the  Appli- 
cable Home  Health  Market  Bas- 
ket FY  2004  Prior  to  Case-Mix 
Adjustment,  Wage  Index  Adjust- 
ment Based  on  the  Site  of  Serv- 
ice FOR  the  Beneficiary  or  Appli- 
cable Payment  Adjustment 


2002;  and  4th 


Total  prospective 
payment  amount 
per  60-day  epi- 
sode for  FY 
2003 

Multiply  by 
the  applka- 

We  heme 
health  mar- 
ket basket 

increase 

Final  FY 
2004  up- 
dated na- 
tional 60- 
day  episode 
rate 

$2,159.39 

xl.033 

$2,230.65 

•  National  Per-Visit  Amounts  Used 
To  Pay  LUPAs  and  Compute  Imputed 
Costs  Used  in  Outlier  Calculations. 

As  discussed  previously  in  this  notice 
with  comment  period,  the  policies 
governing  the  LUPAs  and  outlier 
calculations  set  forth  in  the  July  3,  2000 
HH  PPS  final  rule  will  continue  during 
FY  2004.  to  calculating  the  annual 
update  for  the  FY  2004  national  per- 
visit  amounts  we  use  to  pay  LUPAs  and 
to  compute  the  imputed  costs  in  outlier 
calculations,  we  again  looked  at  the  FY 
2003  rates  as  a  starting  point.  We  then 
multiply  those  amounts  by  the 
applicable  home  health  market  basket 
increase  for  FY  2004  to  yield  the 
updated  per-visit  amounts  for  each 
home  health  discipline  for  FY  2004. 
(See  Table  4  below.) 
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Table  4.— National  Per-Visit  Amounts  for  LUPAs  and  Outlier  Calculations  Updated  by  the  Applicable  Home 
Health  Market  Basket  Increase  for  FY  2004  Prior  to  Wage  Index  Adjustment  Based  on  the  Site  of 
Service  for  the  Beneficiary 


Home  health  discipline  types 


Home  Health  Aide  

Medical  Social  Services 

Occupational  Therapy 

Physical  Therapy  

Skilled  Nursing 

Speech-Language  Pattiotogy 


Final  per-visit 
amounts  per 
60-day  epi- 
sode for  FY 
2003  for 
LUPAs 


$42.68 
151.11 
103.77 
103.07 
94.27 
112.00 


Multiply  by  ap- 
plicable home 
health  market 
basket 


xl.033 
xl.033 
xl.033 
xl.033 
xt.033 
xl.033 


Final  per-visit 

payment 

amount  per 

discipline  for 

FY  2004  for 

LUPAs 


$44.09 
156.10 
107.19 
106.47 
97.38 
115.70 


C.  Hospital  Wage  Index 

Sections  1895(b)(4){A)(ii)  and  (b)(4)(C) 
of  the  Act  require  the  Secretary  to 
establish  area  wage  adjustment  factors 
that  reflect  the  relative  level  of  wages 
and  wage-related  costs  applicable  to  the 
furnishing  of  home  health  services  and 
to  provide  appropriate  adjustments  to 
the  episode  payment  amoimts  under  HH 
PPS  to  accoimt  for  area  wage 
differences.  We  apply  the  appropriate 
wage  index  value  to  the  labor  portion  of 
the  HH  PPS  rates  based  on  the 
geographic  area  in  which  the  beneficiary 
received  home  health  services.  We 
determine  each  HHA's  labor  market  area 
based  on  definitions  of  Metropolitan 
Statistical  Areas  (MSAs)  issued  by  the 
Office  of  Management  and  Budget 
(OMB). 

As  discussed  previously  and  set  forth 
in  the  July  3,  2000  final  rule,  the  statute 
provides  that  the  wage  adjustment 
factors  may  be  the  factors  used  by  the 
Secretary  for  purposes  of  section 
1886(d)(3)(E)  of  the  Act  for  hospital 
wage  adjustment  factors.  Again,  as 
discussed  in  the  July  3,  2000  final  rule, 
we  used  the  most  recent  pre-floor  and 
pre-reclassified  hospital  wage  index 
available  at  the  time  of  publication  of 
this  notice  to  adjust  the  labor  portion  of 
the  HH  PPS  rates  based  on  the 
geographic  area  in  which  the  beneficiary 
receives  the  home  health  services.  We 
believe  the  use  of  the  most  recent 
available  pre-floor  and  pre-reclassified 
hospital  wage  index  data  results  in  the 
appropriate  adjustment  to  the  labor 
portion  of  the  costs  as  required  by 
statute.  (See  addenda  A  and  B  of  this 
notice  with  comment  period, 
respectively,  for  the  rural  and  urban 
hospital  wage  indexes.  Furthermore,  we 
have  added  an  addendum  C  that  shows 
a  side-by-side  comparison  of  the  FY 
2002  pre-floor  and  pre-reclassified 
hospital  wage  index  and  FY  2003  pre- 
floor  and  pre-reclassified  hospital  wage 
index  for  the  FY  2004  HH  PPS  update 


notice.  We  believe  that  addendum  C 
provides  a  clear  illustration  of  changes 
in  the  wage  index  fixim  FY  2002  and  FY 
2003.) 

IV.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  to  provide  a  period  for  public 
comment  before  the  provisions  of  a 
notice  such  as  this  take  effect.  We  can 
waive  this  procedure,  however,  if  we 
find  good  cause  that  a  notice-and- 
comment  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
finding  and  its  reasons  in  the  notice 
issued. 

We  believe  it  is  unnecessary  to 
undertake  proposed  notice  and 
comment  rulemaking  as  the  statute 
requires  annual  updates  to  tlie  HH  PPS 
rates,  the  methodologies  used  to  update 
the  rate  have  been  previously  subject  to 
public  comment,  and  this  notice  reflects 
the  application  of  previously 
established  methodologies.  This 
required  annual  update  for  the  FY  2004 
PPS  rates  is  dictated  by  statute  and  does 
not  require  an  exercise  of  discretion. 
Therefore,  for  good  cause,  we  waive 
prior  notice  and  comment  procediires. 
As  indicated  previously,  we  are, 
however,  providing  a  60-day  comment 
period  for  public  comment. 

V.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

VI.  Response  to  Comments 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  docimients 


published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
the  preamble,  and,  if  we  proceed  with 
a  subsequent  docimient,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  document. 

Vn.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  "Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RiA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 
The  update  set  forth  in  this  notice  with 
comment  period  applies  to  Medicare 
payments  under  HH  PPS  in  FY  2004. 
Accordingly,  the  following  analysis 
describes  the  impact  in  FY  2004  only. 
We  estimate  that  there  will  be  an 
additional  $340  million  in  FY  2004 
expenditures  attributable  to  the  FY  2004 
market  basket  increase  of  3.3  percent. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
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government  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  $6 
million  to  $29  million  or  less  aimually 
(for  details,  see  the  Small  Business 
Administration's  regulation  that  set 
forth  size  standards  for  health  care 
industries  at  65  FR  69432).  For  purposes 
of  the  RFA,  approximately  75  percent  of 
HHAs  are  considered  small  businesses 
according  to  the  Small  Business 
Administration's  size  standards  with 
total  revenues  of  $11.5  million  or  less  in 
1  year.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity.  As  stated  above,  this  notice  with 
comment  period  provides  an  update  to 
all  HHAs  for  FY  2004  as  required  by 
statute.  This  notice  will  have  a 
significant  positive  effect  upon  small 
entities. 

In  addition,  section  1 102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  nu-al 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  riiral  hospital 
as  a  hospital  that  is  located  outside  of 
a  metropolitan  statistical  area  (MSA) 
and  has  fewer  than  100  beds.  We  have 
detCTmined  that  this  notice  with 
comment  period  will  not  have  a 
significant  economic  impact  on  the 
operations  of  a  substantial  nimiber  of 
small  rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We 
believe  this  notice  will  not  mandate 
expenditures  in  that  amount. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  notice  under  the 
threshold  criteria  of  Executive  Order 
13132,  Federalism.  We  have  determined 
that  this  notice  would  not  have 
substantial  direct  effects  on  the  rights, 
roles,  and  responsibihties  of  States. 

B.  Anticipated  Effects 

In  accordance  with  the  requirements 
of  section  1895(b)(3)  of  the  Act,  we 
publish  an  update  for  each  subsequent 
fiscal  year  that  will  provide  an  update 


to  the  payment  rates.  Section  1895(b)(3) 
of  the  Act  requires  us,  for  FY  2004,  to 
increase  the  prospective  payment 
amounts  by  the  applicable  home  health 
market  basket  increase.  The  home 
health  market  basket  increase  for  FY 
2004  is  3.3  percent.  Taking  into  account 
the  provisions  of  section  1895(b)(3)  of 
the  Act,  the  increase  for  FY  2004  is  3.3 
percent. 

1.  Effects  on  the  Medicare  Program 

This  notice  merely  provides  a 
percentage  update  to  all  Medicare 
HHAs.  Therefore,  we  have  not  fixmished 
any  impact  tables.  We  increase  the 
payment  to  each  Medicare  HHA  equally 
by  the  home  health  market  basket 
update  for  FY  2004,  as  required  by 
statute.  There  is  no  differential  impact 
among  provider  types.  The  impact  is  in 
the  aggregate.  We  estimate  that  there 
will  be  an  additional  $340  million  in  FY 
2004  expenditures  attributable  to  the  FY 
2004  market  basket  increase  of  3.3 
percent.  Thus,  the  anticipated 
expenditures  outlined  in  this  notice 
exceed  the  $100  million  annual 
threshold  for  a  major  rule  as  defined  in 
Title  5,  use,  section  804(2). 

The  applicable  home  health  market 
basket  increase  of  3.3  percent  for  FY 
2004  applies  to  all  Medicare 
participating  in  HHAs.  We  do  not 
believe  there  is  a  differential  impact  due 
to  the  aggregate  nature  of  the  update. 

Table  5 


FY  2004  update  to  home 

health  PPS  rates  required  by 

the  act 


Section  1895(b)(3)(B)  of  the 
Act  requires  HH  PPS  rates 
increased  by  applicable 
home  health  market  basket 
increase  (3.3  percent  in- 
crease). 


Additional  FY 
2004  medi- 
care home 
health  esti- 
mated ex- 
penditures 
due  to  annual 

update  re- 
quired by  law 


$340  million. 


(Source:  President's  FY  2003  Budget) 
Z,  Effects  on  Providers 

This  notice  will  have  a  positive  effect 
on  providers  of  Medicare  home  health 
services  by  increasing  their  rate  of 
Medicare  payment.  We  do  not  anticipate 
specific  effects  on  other  providers.  This 
notice  reflects  the  statutorily  required 
annual  update  to  the  HH  PPS  rates.  We 
do  not  believe  there  is  a  differential 
impact  due  to  the  consistent  and 
aggregate  nature  of  the  update. 


C.  Alternatives  Considered 

As  discussed  in  section  II,  this  notice 
with  comment  period  reflects  an  annual 
update  to  the  HH  PPS  rates  as  required 
by  statute.  Due  to  the  lack  of  discretion 
provided  in  the  statutory  requirements 
governing  this  notice  with  comment 
period,  we  believe  the  statute  provides 
no  latitude  for  alternatives  other  than 
the  approach  set  forth  in  this  notice 
reflecting  the  FY  2004  annual  update  to 
the  HH  PPS  rates.  Other  than  the 
positive  effect  of  the  market  basket 
increase,  this  notice  with  comment  will 
not  have  a  significant  economic  impact 
nor  will  it  impose  an  additional  burden 
on  small  entities.  When  a  regulation  or 
notice  imposes  additional  burden  on 
small  entities,  we  are  required  under  the 
RFA  to  examine  alternatives  for 
reducing  burden. 

Since  this  notice  with  comment 
period  will  not  impose  an  additional, 
burden,  we  have  not  examined 
alternatives. 

D.  Conclusion 

We  have  examined  the  economic 
impact  of  this  notice  with  comment 
period  on  small  entities  and  have 
determined  that  the  economic  impact  is 
positive,  significant,  and  that  all  HHAs 
will  be  affected.  To  the  extent  that  small 
rural  hospitals  are  affiliated  with  HHAs, 
the  impact  on  these  facilities  will  also 
be  positive.  Finally,  we  have 
determined  that  the  economic  effects 
described  above  are  largely  the  result  of 
the  specific  statutory  provisions,  which 
this  notice  serves  to  announce. 

In  accordance  with  the  provisions  of 
notice  with  comment  Executive  Order 
12866,  this  was  reviewed  by  the  Office 
of  Management  and  Budget. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare— Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  February  21,  2003. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  March  26,  2003. 
Tommy  G.  Thompson, 

Secretary. 

Addendum  A.— Wage  Index  for 
Rural  Areas— Applicable  Pre- 
Floor  and  Pre-Reclassified 
Hospital  Wage  Index  (FY  2003) 


MSA  name 

Wage 
index 

ALABAMA  

7660 

ALASKA 

1  2293 

ARIZONA 

.8493 
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Addendum  A.— Wage  Index  for 
Rural  Areas— Applicable  Pre- 
Floor  and  Pre-Reclassified 
Hospital  Wage  Index  (FY  2003)— 
Continued 


MSA  name 

Wage 
index 

ARKANSAS 

7666 

CALIFORNIA  

.9840 

COLORADO  

CONNECTICUT ; 

.9015 
1.2394 

DELAWARE 

FLORIDA  

.9128 
8814 

GEORGIA -. 

8230 

GUAM  

9611 

HAWAII  

1  0255 

IDAHO 

8747 

ILLINOIS  X 

8204 

INDIANA  

8755 

IOWA  

8315 

KANSAS  „.. 

KENTUCKY  ; 

LOUISIANA..'. 

.7923 
.8079 
7567 

MAINE  

8874 

MARYLAND  

.8946 

MSA  name 

Wage 
Index 

MASSACHUSETTS  

MICHIGAN 

1.1288 
9000 

MINNESOTA  

9151 

MISSISSIPPI  „ 

MISSOURI  

.7680 
8021 

MONTANA .'. 

8481 

NEBRASKA  

NEVADA  

.8204 
9577 

NEW  HAMPSHIRE  

9796 

NEW  JERSEY' 

NEW  MEXICO 

8872 

NEW  YORK  

8542 

NORTH  CAROLINA  

8666 

NORTH  DAKOTA  

"^788 

OHIO 

8613 

OKLAHOMA  

OREGON  

.7590 
1  0303 

PENNSYLVANIA  

.8462 

MSA  name 

Wage 
Index 

PUERTO  RICO 

4356 

RHODE  ISLAND'   

SOUTH  CAROLINA 

.8607 

SOUTH  DAKOTA  

.7815 

TENNESSEE  

7877 

TEXAS  

7821 

UTAH  

9312 

VERMONT 

9345 

VIRGINIA  

8504 

VIRGIN  ISLANDS 

7845 

WASHINGTON 

WEST  VIRGINIA  

1.0179 
7975 

WISCONSIN  , 

WYOMING 

.9162 
9007 

'All  counties  within  State  are  classified  as 
Urtian. 


ADDENDUM  B.— FY  2003  WAGE  INDEX  FOR  URBAN  AREAS— PRE-FLOOR  AND  PRE-RECLASSIFIED  HOSPITAL  WAGE  INDEX 


MSA 


0040 
0060 

0080 
0120 
0160 


0200 

0220 
0240 

0280 
0320 
0380 
0440 

0450 
0460 


Urban  area  (constituent  counties) 


Abilene,  TX 

Taylor,  TX 

Aguadilla,  PR  ... 
Aguada,  PR 
AguadiOa.  PR 
Moca,  PR 

Akron,  OH  

Portage,  OH 
Summit,  OH 

Albany,  GA 


Dougherty,  GA 

Lee,  GA 
Albany-Schenectady-Troy,  NY 

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Schenectady,  NY 

Schoharie,  NY 
Albuquerque,  NM  

Bemaiillo,  NM 

Sandoval,  NM 

Valencia,  NM 
Alexandria,  LA 


Wage 
index 


.7792 
.4587 

.9600 
1.0594 
.8384 


Rapides,  LA 
Alterrtown-Bethlehem-Easton,  PA 

Cartxm,  PA 

Lehigh,  PA 

Norttutmpton,  PA 
Altoona,  PA  


Blair,  PA 
Amarillo,  TX,  Potter,  TX 

Randall,  TX 
Anchorage,  AK  

Anchorage,  AK 
Ann  Arbor,  Ml 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 
Anniston,  AL" 


Calhoun,  AL 
Appleton-Oshkosh-Neenah,  Wl 
Calumet,  Wl 


1 


.9315 

.7859 
.9735 

.9225 
.9034 
.2358 
.1103 

.8044 
.8997 
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ADDENDUM  B.-FY  2003  WAGE  INDEX  FOR  URBAN  AREAS-PRE-FlOOR  AND  PRE-RECLASSIFIED  HOSPITAL  WAGE 

Index— Continued 


MSA 


il 


0470 

1 

.     I 
0480 

II 

0500 
0520 


0560 

0580 
0600 


0640 


0680 
0720 


0733 
0743 
0760 

0640 


Urt)an  area  (oonstitueni  counties) 


Outagamie,  Wl 

Winnebago,  Wl 
ArecJlX),  PR  

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 
Asheville,  NC 

Buncombe,  NC 

Ma(teon,  NC 
Athens,  GA 

Qarke,  GA 

Madison,  GA 

Oconee,  GA 
Atlanta,  GA 

Banow,  GA 

Bartow,  GA 

Camn,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

DeKalb.  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett.  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA   ' 

Pickens,  GA 

Rockdale,  GA 

SpakJing,  GA 

Walton,  GA 
Atlantk:-Cape  May,  NJ  .... 

Atlanta,  NJ 

Cape  May,  NJ 
Aubum-Opelka,  AL 

Lee,  AL 
Augusta-Aiken,  GA-SC  ... 
Columbia,  GA 
McDuffie,  GA 
Rk^mond,  GA 
Aiken,  SC 
Edgefield,  SC 
Austin-San  Marcos,  TX  ... 
Bastrop,  TX 
Caldwell,  TX 
Hays,  TX 
Travis,  TX 
Williamson,  TX 

Bakersfield,  CA  

Kern,  CA 

Baltimore,  MD  

Anne  Arundel,  MD 
Baltimore  Oty,  MD 
Carroll,  MD 
Harford,  MD 
Howard,  MD 
Queen  Annes,  MD 

Bangor,  ME  

Penobscot,  ME 
Barnstable-Yarmouth,  MA 
Barnstable,  MA 

Baton  Rouge,  LA 

Ascension,  LA 
East  Baton  Rouge,  LA 
Livingston,  LA 
West  Baton  Rouge,  LA 
Beaumont-Port  Arthur,  TX 


Wage 
index 


.4337 

.9676 
1.0211 

.9991 


1.1017 

.8325 
1.0264 


.9637- 


•9899 
.9929 


.9664 

1.3202 

.8294 

.8324 


'  ^»  nwi  tt^w.ij 


39772 


Federal  Register / Vol.  68,  No.  127 /Wednesday,  July  2,  2003 /Notices 


Addendum  B.— FY  2003  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


0860 
0870 
0875 

0880 
0920 

0960 
1000 

1010 


Urban  area  (constituent  counties) 


1020 
1040 
1080 

1123 


1125 
1145 
1150 
1240 
1260 
1280 

1303 
1310 


1320 


Hardin,  TX 

Jefferson,  TX 

Orange,  TX 
BeHingham,  WA  ; 

Whatcom,  WA 
Benton  Hartwr,  Ml 

Berrien,  Ml 
Bergen- Passaic,  NJ  

Bergen,  NJ 

Passaic,  NJ 
Billings,  MT ! 

Yellowstone,  MT 
Biloxi-Gulfport-Pascagoula,  MS 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 
Bingfiamton,  NY  

Broome,  NY 

Tkjga,  NY 
Bimiingham,  AL .- 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 
Bismarck,  NO  

Burleigh,  ND 

Morton,  ND 
Bkxjmington,  IN „ 

Monroe,  IN 
Bioomington-Normal,  IL  

McLean,  IL                   ^ 
Boise  City,  ID ...>..^ 

Ada,  ID 

Canyon,  ID 
Boston-Worcester-Lawrence-Lowell-Brockton,  MA-NH 

Bristol,  MA 

Essex,  MA 

Middlesex.  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 
Boulder-Longmont,  CO  

Boulder,  CO 
Brazoria,  TX  , 

Brazoria,  TX 
Bremerton,  WA 

Kitsap.  WA 
Brownsville-Hartingen-San  Benito,  TX 

Cameron,  TX 
Bryan-College  Station,  TX 

Brazos,  TX 
Buffalo-Niagara  Falls,  NY 

Erie,  NY 

Niagara,  NY 
Buriington,  VT  ^ 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 
Caguas,  PR 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 
Canton-Massilton,  OH  


Wage 
index 


1.2282 

.9042 

1.2150 

.9022 
,  .8757 

.8341 
.9222 

.7972 

.8907 
.9109 
.9310 

1.1235 


.9689 
.8535 
.0944 
.8880 
'  .8821 
.9365 

i.0052 
.4371 


.8932 
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ADDENDUM  B.-FY  2003  Wage  Index  for  Urban  Areas-Pre-Floor  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


"1 

135^ 
1360 
1400 
1440 


148d 


152C 


1540 


1560 


1580 
1600  ... 


1620 
1640 


1660 
1680 


Urban  area  (constituent  counties) 


Carroll,  OH 

Stark,  OH 
Casper,  WY 

Natrona,  WY 
Cedar  Rapids,  lA 

Linn,  lA 
Champaign-Urbana,  IL 

Champaign,  IL 
Charleston-North  Charleston,  SC  

Berkaiey,  SC 

Charleston,  SC 

Dorchester,  SC 
Charleston,  WV  

Kanawha,  WV 

Putnam,  WV 
Charlotte-Gastonia-Rock  HHI,  NC-SC 

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanley,  NC 

Union,  NC 

York,  SC 
Charlottesville,  VA 

Albemarle,  VA 

Charlottesville  City.  VA 

Fluvanna,  VA 

Greene,  VA 
Chattanooga,  TN-GA 

Catoosa,  GA 


Wage 
index 


.9690 

.9056 

1.0635 

.9235 

.8898 
.9850 


Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 

Cheyenne,  WY 

Laramie,  WY. 

Chk:ago,  IL 

Cook,  IL 

DeKalb,  IL 

DuPage,  IL 

Grundy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 
Chico-Paradise,  CA 

Butte.  CA 
Cincinnati,  OH-KY-IN 

Deartram,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Warren,  OH 
Clarksville-Hopkinsville,  TN-KY 

Christian,  KY 

Montgomery,  TN 
Cleveland-Lorain-Elyria,  OH  

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga.  OH 

Lake,  OH 


1.0438 


.8976 


.8628 
1.1044 


.9745 
.9381 


.8406 
.9670 


39774 
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Addendum  B.— FY  2003  Wage  Index  for  Urban  Areas— Pre-Flcx)r  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


1720 
1740 
1760 

1800 
1840 


1880 

1890 
1900 

1920 


1950 
1960 

2000 

2020 

2030 

2040 
2080 


2120 


2160 


Urban  area  (constituent  counties) 


Lorain,  OH 
Medina,  OH 

Colorado  Springs,  CO 

El  Paso,  CO 
C(^umbia,  MO  

Boone,  MO 
Columbia,  SC  

Lexington,  SC 

Richland,  SC 
Cokimbus,  GA-AL  

Russell,  AL 

Chattahoochee,  GA 

Hams,  GA 

Muscogee,  GA 
Columbus,  OH 

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 
Corpus  Christi,  TX 

Nueces,  TX 

San  Patricio,  TX 
Corvallis,  OR  

Benton,  OR 
Cumberiand,  MD-WV  

Allegany,  MD 

Mineral.  VW 
Dallas,  TX  .„ 

Collin,  TX 

Dallas,  TX 

Denton,  TX    . 

Ellis,  TX 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockwall,  TX 
Danville,  VA 

Danville  City,  VA 

Pittsylvania,  VA 
Davenport-Moline-Rock  Island,  lA-IL 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 
Dayton-Springfield,  OH  

Clari<,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 
Daytona  Beach,  FL  

Flagler,  FL 

Volusia,  FL 
Dacatur,  AL 

Lawrence,  AL 

Morgan,  AL 
D^c^ur,  IL 

Macon,  IL 
Denver,  CO 

Adams,  CO 

Arapahoe,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 
Des  Moines,  lA 

Dallas,  lA 

Polk,  lA 

Warren,  lA 
Detroit,  Ml 

Lapeer,  Ml 


Wage 
index 


.9916 
.8496 
.9307 

.8374 
.9751 


.8729 

1.1453 
.7847 

.9998 


.8859 
.8835 

.9282 

.9062 

.8973 

.8055 
1.0601 


.8791 


1.0448 
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ADDENDUM  B.-FY  2003  Wage  Index  for  Urban  Areas-Pre-Floor  and  Pre-Reclassifed  Hospital  Wage 

Index— Continued 


MSA 


2180 

2190 
2200 
2240 

2281 
2290 

232(j 
233C 
2335 
2340 
2360  . 
2400  . 
2440  . 

2520i 

2560 
2580 

2620 

2640 
2650 

2655 
2670 
2680 
2700 
2710 

2720 
2750 


Urban  area  (constituent  counties) 


Macomb,  Ml 
Monroe,  Ml 
Oakland,  Ml 
St.  Clair.  Ml 
Wayne,  Ml 
Dothan,  AL  


Dale,  AL 
Houston,  AL 
Dover,  DE 


Wage 
index 


Kent,  DE 
Dubuque,  lA  

Dubuque,  lA 
Duluth-Superior,  MN-WI 

St.  Louis,  MN 

Douglas,  Wl 
Dutchess  County,  NY 

Dutchess,  NY 
Eau  Claire,  Wl 

Chippewa,  Wl 

Eau  Claire,  Wl 
El  Paso,  TX  


El  Paso,  TX 
Elkhart-Goshen,  IN 

Elkhart,  IN 
Elmira,  NY 


Chemung,  NY 
Enid,  OK 


Garfield,  OK 
Erie,  PA 


Erie,  PA 
Eugene-Springfield,  OR  

Lane,  OR 
Evansville-Henderson,  IN-KY 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 
Fargo-Moorhead,  ND-MN 

Clay,  MN 

Cass,  ND 
FayetteviJIe,  NC 

Cumberiand,  NC 
Fayettevllle-Springdale-Rogers,  AR 

Benton,  AR 

Washington,  AR 
Flagstaff,  A2-UT 

Coconino,  AZ  . 

Kane,  UT 
Flint,  Ml 


Genesee,  Ml 

Rorence,  AL 

Colbert,  AL 
Lauderdale,  AL 
Florence,  SC  


Florence,  SC 
Fort  Collins-Loveland,  CO 

Larimer,  CO 
Ft.  Lauderdale,  Fl 

Broward,  FL 
Fort  Myers-Cape  Coral,  FL  .... 

Lee,  FL 
Fort  Pierce-Port  St.  Lucie,  FL 

Martin,  FL 

St.  Lucie,  FL 
Fort  Smith,  AR-OK  

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 
Fort  Walton  Beach,  FL 

Okaloosa,  FL 


.8137 

.9356 

.8795 

1.0368 

10684 
.8952 

.9265 
.9722 
.8416 
.8376 
.8925 
1.0944 
.8177 

.9684 

.8889 
.8100 

1.0682 

1.1135 
.7792 

.8780 

1.0066 

1.0297 

.9680 

.9823 

.7895 


39776 
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ADDENDUM  B.— FY  2003  Wage  Index  for  Urban  Areas— Pre-Flcx)r  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


2760 


2800 


3150 
3f60 


3180 
3200 
3240 


Urban  area  (constituent  counties) 


2840 

2880 

2900 
2920 
2960 

2975 

2980 
2985 

2995 
3000 

3040 
3060 
3080 
3120 


Fort  Wayn*,  IN 

Adams,  IN 

Allen,  IN 

De  Kalb.  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 
Forth  Worth-Artington,  TX 

Hood,  TX 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 
FresTK),  CA 

Fresno,  CA 

Madera,  CA 
Gadsden,  AL  


Etowah,  AL 
Gainesville,  FL  

Alachua,  FL 
Galveston-Texas  City,  TX 

Galveston,  TX 
Gary,  IN 


Wage 
index 


.9457 


Lake,  IN 

Porter,  IN 
Glens  Falls,  NY  .... 

Warren,  NY 

Washington,  NY 
GokJsboro,  NC  


Wayne,  NC 
Grand  Forks,  ND-MN  

Polk,  MN 

Grand  Forks,  ND 
Grand  Junction,  CO  

Mesa,  CO 
Grand  R^pkJs-Muskegon-Holland,  Ml 

Allegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 
Great  Falls,  MT  

Cascade,  MT 
Greeley,  CO  , 


WeW.  CO 
Green  Bay,  Wl  

Brown,  Wl 
Greensboro-Winston-Salem-High  Point, 

NC  . 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guiltord,  NC 

Randolph,  NC 

Stokes,  NC  '      • 

Yadin,  NC 
Greenville,  NC 

Pitt,  NC 
Greenville,  Spartanburg-Anderson,  SO 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 
Hagerstown,  MD 

Washington,  MD 
Hamilton-MkJdIetown,  OH  .•. 

Butler,  OH 
Harrisburg-Lebanon-Cartisie,  PA  

Cumberiand,  PA 

Dauphin,  PA 


.9446 


1.0216 

.8505 
.9871 
.9465 
.9584 

.8281 

.8892 
.8897 

.9456 
.9525 

.8950 
.9237 
.9502 
.9282 


.9100 
.9122 


.9268 
.9418 
.9223 
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ADDENDUM  B.-FY  2003  WAGE  INDEX  FOR  URBAN  AREAS-PrE-FlOOR  AND  PRE-RECLASSIFIED  HOSPrTAL  WAGE 

Index— Continued 


MSA 


3283 

328< 
3290 


332Q 
3350 

3360 


3400 


3440 
3480 


3500 
3520 

3560 

i 

3580 
3600 

3605 
3^10 
3620 
3640 


Urban  area  (constituent  counties) 


Lebanon,  PA 

Peny,  PA 
Hartford,  CT  

Hartford,  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland,  CT 
Hattiesburg,  MS  

Forrest,  MS 

Lamar,  MS 
Hickory-Morganton-Lenoir,  NC  ... 

Alexander,  NC 

Burke,  NC 

Caldwell,  NC 

Catawaba,  NC 
Honolulu,  HI  

Honolulu,  HI 
Houma,  LA  

Lafourche,  LA 

Terrebonne,  LA 
Houston,  TX  

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

Waller,  TX 
Huntington-Ashland,  VW-KY-OH 

Boyd,  KY 

Carter,  KY 

Grenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 
Huntsville,  AL  

Limestone,  AL 

Madison,  AL 


Wage 
index 


1.1549 

.7659 
.9028 

1.1457 
.8385 

.9892 


Indianapolis,  IN  

Boone,  IN 

Hamilton,  IN 

Hancoock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City,  lA 

Johnson,  lA 
Jackson,  Ml  

Jackson,  Ml 
Jackson,  MS 

Hinds,  MS 

Madison,  MS 

Rankin  MS 
Jackson,  TN  

Madison,  TN 
■  Chester,  TN 
Jacksonville,  FL 

Clay,  FL 

Duval.  FL 

Nassau,  FL 

St.  Johns,  FL 
Jacksonville,  NC 

Onslow,  NC 
Jamestown,  NY 

Chautauqua,  NY 
Janesville-Belolt,  Wl 

Rock,  Wl 
Jersey  City,  NJ 


.9636 


.8903 
.9717 


■  .9587 
.9532 
.8607 

.9275 
.9381 

.8239 

.7976 

.9849 

1.1190 


39778 
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Addendum  B.— FY  2003  Wage  Index  for  Urban  Areas— Pre-Flcx)r  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


3660 


3680 

3700 
3710 

3720 

3740 
3760 


3850 
3870 
3880 

3920 

3960 
3980 
4000 
4040 


Urban  area  (constrtuent  counties) 


3800 
3810 

3840 


Hudson,  NJ 
Johnson  City-Kingsporl-Bristot,  TN-VA 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 
Johnstown,  PA 

Cambria,  PA 

Somerset,  PA 
Jonesboro,  AR 

Craighead,  ~AR       >            , 
Joplin,  MO ....^. 

Jasper,  MO 

Newton,  MO 
Kalamazoo-Battlecreek,  Ml  

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 
Kankakee,  IL  

Kankakee,  IL 
Kansas  City,  KS-MO  

Johnson,  KS  ' 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS  "  , 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO  » 

Platte,  MO 

Ray,  MO 
Kenosha,  Wl .- 

Kenosha,  Wl 
Killeen-Temple,  TX 

Bell,  TX 

Coryell,  TX 
Knoxville,  TN  

Anderson,  TN 

Btount,  TN 

Knox,  TN  ' 

Loudon,  TN 

Sevier,  TN 

Unk>n,  TN 
Kokomo,  IN I 

Howard,  IN 

Tipton,  IN 
La  Crosse,  WI-MN 

Houston,  MN 

La  Crosse,  Wl 
Lafayette,  LA 

Acadia,  LA  ' 

Lafayette,  LA  < 

St.  Landry,  LA 

St.  Martin,  LA 
Lafayette,  IN 

Clinton,  IN  . 

Tippecanoe,  IN 
Lake  Charles,  LA  ....' _ 

Cateasieu,  LA                           •  " 

Lakeland-Winter  Haven.  FL  

Polk,  FL 
Lancaster,  PA 

Lancaster,  PA 
Lansing-East  Lansing,  Ml  ; 

Clinton,  Ml 


Wage 
index 


8268 


.8329 

.7749 
.8613 

1.0595 

1.0790 
.9736 


.9686 
1.0399 

.8970 


.8971 
.9400 
;8475 

.9278 

.7965 
.9357 
.9078 
.9726 
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ADDENDUM  B.— FY  2003  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


4080 
4100 

1 

4150 
4200 
424^ 
428d 


4320 
4360 
4400 

4420' 


4480  .. 
4520  ... 


4600  , 
4640  .. 


4680 


4720 
4800 

4840 


Urt>an  area  (constituent  counties) 


Eaton,  Ml 
Ingham,  Ml 

Laredo,  TX 

Webb.  TX 

Las  Caices,  NM  

Dona  Ana,  NM 

Us  Vegas,  NV-AZ  

Mohave,  AZ 
Clartc.  NV 
Nye,  NV 

Lawrence.  KS 

Douglas,  KS 
Lawton,  OK  

Comanclie,  OK 
Lewiston-Aubum,  ME 

Androscoggin,  ME 
Lexington.  KY 

BourtXMi,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 

Lima,  OH  , 

Allen,  OH. 

Auglaize,  OH 
Lincoln,  NE ^ 

Lancaster,  NE 
Little  Rock-North  Uttle  Rock,  AR 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
Longview-MarshaH,  TX 

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 
Los  Angeles-Long  Beach,  CA 

Los  Angeles,  CA 
Louisville,  KY-IN  

Clark,  IN 

Royd,  IN 

Hanison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson.  KY 

Oldham,  KY 
Lubbock,  TX  

Lubbock,  TX 
Lynchburg,  VA 

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
Macon,  GA  

Bibb,  GA 

Houston,  GA 
£    Jories,  GA 

Peach,  GA 

Twiggs,  GA 
Madison.  Wl  

Dane,  Wl 
Mansfield,  OH  

Crawford,  OH 

Rk^hland,  OH 
Mayaguez,  PR 

Anasco,  PR 

Cabo  Rojo,  PR 


Wage 
mdex 


.8472 

.8745 

1.1521 

7983 
.8315 
.9179 
.8581 


.9483 

.9892 
.9097 


.8629 

1.2001 
.9276 


.9646 
.9219 


.9204 


1.0467 
.8900 

.4914 


39780 
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Addendum  B.— FY  2003  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


4880 
4890 
4900 
4920 


4940 
5000 
5015 

5080 
5120 


5140 
5160 

5170 
5190 

5200 
5240 

5280 
5330 
5345 
5360 


UrtMn  area  (constituent  counties) 


Hormigueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  Gemian,  PR 
McAllen-Edlnburg-Mission,  TX 

Hidalgo,  TX 
Medford-Ashland,  OR  

Jackson,  OR 
Mellx)ume-Titusville-Palm  Bay,  FL 

Brevard,  FL 
Memphis,  TN-AR-MS 

Crittenden,  AR 

DeSoto,  MS  I 

Fayette,  TN  .  \ 

Shelby,  TN 

Tipton,  TN 
Merced,  CA 

Merced,  CA 
Miami,  FL  

Dade,  FL 
Middlesex-Somerset-Hunterdon,  NJ  

Hunterdon,  NJ 

Middlesex,  NJ 

Sorrierset,  NJ 
Milwaukee-Waukesha,  Wl 

Milwaukee,  Wl 

Ozaukee,  WID 

Washington,  Wl     '  .  . 

Waukesha,  Wl 
Minneapolis-St.  Paul,  MN-WI  

Anoka,  MN 

Can/er,  MN  \ 

Chisago,  MN  ' 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN  -  .  .■ 

Ramsey,  MN 
'  Scott,  MN  .  . 

ShertKjme.  MN 

Washington,  MN       " 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl 
Missoula,  MT ; 

Missoula,  MT 
Mobile,  AL  : , :..„ 

Baldwin,  AL 

Mobile,  AL 
Modesto,  CA  .". 

Stanislaus,  CA 
Monmouth-Ocean,  NJ 

Monmouth,  NJ 

Ocean,  NJ 
Monroe,  LA .' - 

Ouachita,  LA  ', 

Montgomery,  AL 

Autauga,  AL       •  ' 

Elmore,  AL 

Montgomery,  AL 
Muncie,  IN  

Delaware,  IN 
Myrtle  Beach,  SC 

Hony,  SC  '  

Naples,  FL 

Collier,  FL  " 

Nashville,  TN 

Cheatham,  TN  " " 

Davidson,  TN 

Dickson,  TN  * 

Robertson,  TN 


Wage 
index 


.8428 
1.0498 
1.0253 

.8920 


.9837 

.9802 

1.1213 

.9893 
1.0903 


.9157 
.8108 

1.0498 
1.0674 

.8137 
.7734 

.9284 
.8976 
.9754 
.9578 
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Addendum  B.-FY  2003  Wage  Index  for  Urban  Areas-Pre-Floor  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


538( 

54K 

5523 
556Q 


5600 


5640 


5660 
5720 


5775  .... 

5790 :... 

5800  |i. 
5880  .... 


Urban  area  (constituent  counties) 


Ruttierford.  TN 
Sumner,  TN 
Williamson,  TN 
Wilson,  TN 

Nassau-Suffolk,  NY 

Nassau,  NY 
Suffolk,  NY 

New  Haven-Bridgeport-Stamford-WatertHjry-Danbury  CT 

FairfieW,  CT 

New  Haven,  CT 
New  London-Nonwicfi,  CT 

New  London,  CT 
New  Orleans,  LA 

Jefferson,  LA 

Orleans,  LA 

Plaquemines,  LA 

St.  Bernard,  LA  '  ^ 

St.  Cfiarles,  LA 

St.  James,  LA 

St.  John  The  Baptist,, LA 

St.  Tammany,  LA 
New  York,  NY  

Bronx,  NY 

Kings,  NY 

New  Yojic,  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 
Newark,  NJ 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 
Warren,  NJ 

Newburgh,  NY — PA  

Orange,  NY 
Pike,  PA 

Norfolk-Virginia  Beach-Newport  News,  VA-NC  

Cumtuck,  NC 
Chesapeake  City,  VA 
Gloucester,  VA 
Hampton  City,  VA 
Isle  of  Wight,  VA 
James  City,  VA 
Mathews,  VA 
Newport  News  City,  VA 
Norfolk  City,  VA 
Poquoson  City,  VA 
Portsmouth  City,  VA 
Suffolk  City.  VA 
Virginia  Beach  City  VA 
Williamsburg  City,  VA 
York,  VA 

Oakland,  CA ;. 

Alameda,  CA 
Contra  Costa,  CA 

Ocala,  FL ; 

Marion,  FL 

Odessa-Midland,  TX  

Ector,  TX 
Midland,  TX 

Oklahoma  City,  OK  

Canadian,  OK 

Cleveland,  OK  . 

Logan,  OK  » 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 


Wage 
index 


1.3357 

1.2408 

1.1767 
.9046 


1.4414 


1.1381 


1.1387 
.8574 


1.5072 

.9402 
.9397 

.8900 
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Addendum  B.— FY  2003  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


A4SA 


5910 
5920 


5945 
5960 


5990 
6015 
6020 

6080 

6120 

6160 


6200 

6240 
6280 


6323 
6340 
6360 


6403 


6440 


Urban  area  (constituent  counties) 


Olympia,  WA  

Thurston,  WA 
Omaha,  NE-IA 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 
Orange  County,  CA .'. 

Orange,  CA 
Orlando,  FL  

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
Owensboro,  KY 

Daviess,  KY 
Panama  City,  FL  

Bay,  FL 
Parkersburg-Marietta,  WV-OH 

Washington,  OH 

Wood,  WV 
Pensacola,  FL _... 

Escambia,  FL 

Santa  Rosa,  FL 
Peoria-Pekin,  IL „ 

Peoria,  IL 
'  Tazewell,  IL 

Woodford,  IL' 
Philadelphia,  PA-NJ  

Burlington,  NJ 

Camden,  NJ 

Gtoucester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Mongtomery,  PA 

Philadelphia,  PA 
Phoenix-Mesa,  AZ 

Maricopa,  AZ 

Pinal,  AZ 
Pine  Bluff,  AR 

Jefferson,  AR 
Pittsburgh,  PA  

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 

Washington,  PA 

Westmoreland,  PA 
Pittsfield,  MA 

Berkshire,  MA 
Pocatello,  ID 

Bannock,  ID    ' 
Ponce,  PR 

Guayanilla,  PR 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Villalba,  PR 

Yauco,  PR 
Portland,  ME  

Cumberland,  ME 

Sagadahoc,  ME 

York,  ME 
Portland- Vancouver,  OR-WA  . 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 


Wage 
index 


1.0960 
.9978 


1.1474 
.9640 

.8344 
.8865 
.8127 

.8645 

.8739 

1.0713 


.9820 

.7962 
.9365 


1.0235 
.9372 
.5169 


.9794 


1.0667 
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ADDENDUM  B.— FY  200a  WAGE  INDEX  FOR  URBAH  AREAS-PRE-FLOOR  AND  PRE-RECLASSIRED  HOSPITAL  WAGE 

Ir  Index— Continued 


MSA 


6483 


6520 
6560 
6580 
6600 
6640 


6660 
6680 
6690 
6720 
6740 

6760 


678C 
680C 

682G 
6840 


Urban  area  (constituent  counties) 


Washington,  OR 
YamhiH,  OR 
Clark,  WA 

Providence-Wanwick-Pawtucket,  Rl 
Bristol,  Rl 
Kent,  Rl 
Newport,  Rl 
Provklence,  Rl 
Washington,  Rl 

Provo-Orem,  UT 

Utah,  UT 

Puet)to,  CO „ 

Pueblo,  CO 

Punta  Gorda,  FL  

Chariotte,  FL 

Racine,  Wl „. ,.... ; 

Racine,  Wl 
Raleigh-Durtiam-Chapel  HMI,  NG  .... 

Chatham,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC     ' 

Orange,  NC 

Wake,  NC 
Rapid  City,  SD 

Pennington,  SD 
Reading,  PA 

Berks,  PA 
Redding,  CA 

Shasta,  CA 
Reno,  NV 

Washoe,  NV 
Rk:hland-Kennewick-Pasco,  WA 

Benton,  WA 

Franklin,  WA 
RKhmond-Petersburg,  VA  

Charles  City  County,  VA 

Chestertield,  VA 

Cotonia  Heights  City,  VA 

DinwkJdie,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
Riverside-San  Bemardino,  CA 

Riverside,  CA 

San  Bemardino,  CA 
Roanoke,  VA  ^ 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 
Rochester,  MN  

Olmsted,  MN 
Rochester,  NY 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orteans,  NY 

Wayne,  NY 
Rockford,  IL 

Boone,  IL 

Ogle,  IL 

Winnebago,  IL 


Wage 
index 


1.0654 


.9984 
.8820 
.9218 
.9334 
.9990 


.8846 

.9295 

1.1135 

1.0648 

1.1491 

.9477 


1.1365 
.8614 

1.2139 
.9194 


.9625 
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Addendum  B.— FY  2003  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified  Hospital  Wage 

Index— Continued 


MSA 


6895 
6920 

6960 

ef98Q 
7000 
7040 


7060 

7120 
7160 

7200 
7240 

7320 
7360 

7400 
7440 


Uiban  area  (constituent  counties) 


Rocky  Mount,  NC 

Edgecomtje,  NC 

Nash.  NC 
Sacrannento,  CA 

El  Dorado.  CA 

Placer,  CA 

Sacramento,  CA 
Saginaw-Bay  City-Midland,  Ml 

Bay,  Ml 

Midland,  Ml 

Saginaw,  Ml 
St.  Cloud,  MN 

Benton.  MN 

Steams,  MN 
St.  Joseph,  MO  

Andrew.  MO 

Buchanan,  MO 
St.  Louis.  MCML  

Clinton.  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charles,  MO 

St.  Louis,  MO 

St;  Louis  City,  MO 

Warren,  MO 
Salem,  OR 

Marion,  OR 

Polk.  OR 
Salinas.  CA  

Monterey.  CA 
Salt  Uke  City-Ogden.  UT 

Davis,  UT 

Salt  Lake,  UT         "^^?^ 

Weber,  UT 
San  Angelo,  TX 

Tom  Green,  TX 
?an  Antonk),  TX 

Bexar,  TX 

Comal,  TX 

Guadalupe.  TX 

Wilson,  TX 
San  Diego.  CA  :.... 

San  Diego.  CA 
San  Francisco.  CA 

Marin,  CA 

San  Francisco.  CA 

San  Mateo.  CA 
San  Jose.  CA .^ 

Santa  Clara.  CA 
San  Juan-Bayamon,  PR  

Aguas  Buenas,  PR 

Barceloneta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina.  PR 

Catano.  PR 

Ceiba,  PR 

Comerio.  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Ftorida.  PR 

Guaynatx).  PR 

Huntacao,  PR 
Juncos.  PR 


Wage 
index 


.9228 


1.1500 


.9650 


.9700 


.8021 


.8855 


1.1D367 

1.4623 
.9945 

.8374 
.8753 

1.1131 
1.4142 

1.4145 
.4741 
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ADDENDUM  B.— FY  2003  Wage  INDEX  FOR  Urban  Areas-Pre-Floor  and  Pre-Reclassired  Hospital  Wage 

Index— Continued 


MSA 


74(0 

I 

74M 
7485 
7490 

75(( 
751( 

752  ( 
7561 

7603  . 

761]  . 
762]  . 
764]  . 
768)  . 

772)  . 

776)  . 

7806 
784() 
78811 


79211 


UrtMui  area  (constituent  counties) 


Los  Piedras,  PR 
Lojza,  PR 
Luguttio,  PR 
Manati,  PR 
Morovis,  PR 
Naguatx).  PR 
Naranjito,  PR 
Rio  Grande,  PR 
San  Juan,  PR 
Toa  Alta,  PR 
Toa  Baja,  PR 
Trujillo  Atto,  PR 
Vega  Alta,  PR 
Vega  Baja,  PR 
Yalxxxta,  PR 

San  Luis  Obispo-Atascadero-Paso 

Robles,  CA 
San  Luis  Ot>ispo,  CA 
Santa  Bart>ara-Santa  Maria-Lompoc,  CA 
Santa  Bart>ara,  CA 

Santa  Cmz-Watsonville,  CA 

Santa  Cmz,  CA 

Santa  Fe,  NM 

Los  Alamos,  NM 
Santa  Fe,  NM 

Santa  Rosa,  CA 

Sonoma,  CA 

Sarasota-Bradenton,  FL 

Manatee,  FL 
Sarasota,  FL 

Savannah,  GA 

Bryan,  GA 
Chattiam,  GA 
Effingham,  GA 

Scranton-Wilkes-Ban-e-Hazleton,  PA 

Columbia,  PA 
Lackawanna,  PA 
Luzerne,  PA 
Wyoming,  PA 

Seattle-Bellevue-Everett,  WA 

Island,  WA 
King,  WA 
Snohomish,  WA 

Sharon,  PA 

Mercer,  PA 

Shetx)ygan,  Wl „ 

Sheboygan,  W! 

Shemian-Denison,  TX 

Grayson,  TX 

Shreveport-Bossier  City,  LA 

Bossier,  LA 
Caddo,  LA 
Webster,  LA 

Sioux  City,  lA-NE  

Woodbury,  lA 
Dakota,  NE 

Sioux  Falls,  SD 

Lincoln,  SD 
Minnehaha,  SD 

South  Bend,  IN „ 

St.  Joseph.  IN 

Spokane,  WA  

Spokane,  WA  . 

Springfiekj,  IL 

Menard,  IL 
Sangamon,  IL 

Springfield,  MO  

Christian,  MQ 
Greene,  MO 
Webster,  MO 


Wage 

index 


1.1271 

1.0481 
1.3646 
1.0712 

1.3046 
.9425 

.9376 
.8599 

1.1474 

.7869 
.8697 
.9255 
.8987 

.9046 

.9257 

.9602 

1.0852 

.8659 

.8424 
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2003  Wage  Index  for  Urban  Areas— Pre-Floor  and  Pre-Reclassified  Hospital  Wage 

Index — Continued 


MSA 


8003 

8050 
8060 

8120 
8140 
8160 

8200 
8240 

8280 

8320 

8360 
8400 

8440 
8480 
8520 
8560 


8600 
8640 
8680 

8720 

8735 
8750 
8760 
8780 
8800 


Urban  area  (oonstifcjent  counties) 


Springfiekj,  MA „ 

Hampden,  MA 

Hampshire,  MA 
State  College,  PA .". „ 

Centre,  PA 
Steutjenville-Welrton,  OH-WV 

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 
Stockton-Lodi,  CA  

San  Joaquin,  CA 
Sumter.  SC 

Sumter,  SC 
Syracuse,  NY  

Cayuga.  NY  . 

Madison.  NY 

Onondaga,  NY 

Oswego,  NY                                                                        "                             ' 
Tacoma,  WA „ 

Pierce,  WA 
TaJlafiassee.  FL 

Gadsden,  FL 

Leon,  FL 
Tampa-St.  Peterstwrg-Clearwater,  FL 

Hernando,  FL 

Hillstx>rough,  FL 

Pasco,  FL 

Pinellas,  FL 
Terre  Haute,  IN  

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 
Texarkana,  AR-Texarkana,  TX  

MiHer,  AR  

Bowie,  TX 
Toledo,  OH 

Fulton,  OH        '  '. 

Lucas,  OH 

Wood,  OH 
Topeka,  KS  ', 

Sfiawnee,  KS 
Trenton,  NJ  

Mercer,  NJ 
Tucson,  AZ 

Pima.  AZ 
tulsa,  OK  

Creek,  OK  ' 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
Tuscakx>sa,  AL  

Tuscakx)sa,  AL 
Tyler,  TX „.... 

Smitfi,  TX  

Utrca-Rome,  NY 

Herkimer,  NY  ,  

Oneida,  NY 
Vallejo-Fairfield-Napa.  CA 

Napa,  CA  .  " " 

Solano,  CA 
Verrtura.  CA 

Ventura.  CA 
Vk:tona,  TX 

Vjctoria.  TX  ■ 

Vineland-Millville-Bridgeton,  NJ  

Cumt)enand,  NJ 

VisaMa-Tulare-Poiterville,  CA  ...: 

Tulare.  CA  '   

Waco,  TX  


Wage 

Index 


1.0927 

.8941 
.8804 

1.0506 
.8273 
.9714 


1 


0940 
.8504 

.9065 

.8599 

.8088 
.9810 

.9199 
.0432 
.8911 
.8332 


.8130 
.9521 
.8465 

1.3354 


1 


1096 
8756 
0031 
9429 
8073 
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ADDENDUM  B.— FY  2003  WAGE  INDEX  FOR  URBAN  AREAS-Pre-FLOOR  AND  PRE-RECLASSIFIED  HOSPITAL  WAGE 

I  INDEX— Continued 


MSA 


8840 


8920 
89^0 
8960 
90g|q 

9m: 

908] 

914] 
916) 

920) 

926) 
9^> 
928() 

93211 

934(1 
9361 


Urban  area  (coristituent  counties) 


McLennan,  TX 
WasNngton,  DC-MD-VA-VW 

District  of  Columt>ia,  DC 

Calvert,  MD 

Charles,  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Ariir^on,  VA 

Claike,  VA 

Culpeper,  VA 

Fairfax,  VA 

Fairfax  Ci^.  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Pari<  City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 

Bericeley,  WV  ' 

Jefferson,  WV 
Waterioo-Cedar  FaUs,  lA 

Black  Hawk,  lA 
Wausau,  Wl _ 

Marathon,  Wl 
West  Palm  Beach-Boca  Raton,  FL 

Palm  Beach,  FL 
Wheeling,  WV-OH  

Belmont,  OH 

Marshall,  WV 

Ohk),  WV 
Wfchita,  KS 

Butler,  KS 


Wage 

mdex 


1.0851 


Harvey,  KS 

Sedgwick,  KS 
Wichita  FaUs,  TX 

Archer,  TX 

Wichita,  TX 
Williamsport,  PA 

Lycoming,  PA 
Wilmington-Newart(,  DE-MD 

New  Castle,  DE 

Cecil,  MD 
Wilmington,  NC  

New  Hanover,  NC 

Brunswkik,  NC 
Yakima,  WA  

Yakima,  WA 
Yokj,  CA 

Yolo,  CA 
Yoric,  PA  

Yorit,  PA 
Youngstown-Warren,  OH  

Columbiana,  OH 

Mahoning,  OH 

Tmmbull,  OH 
Yuba  City,  CA  

Sutter,  CA 

Yuba.  CA 
Yuma,  AZ  

Yuma,  AZ 


.8069 
.9782 
9939 
.7670 

.9520 

.8498 

.8544 
1.1173 

.9640 

1.0569 
.9434 
.9026 
.9358 

1.0276 
.8589 
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Addendum  C— Comparison  of  Pre-Floor  and  Pre-Reclassified  Hospital  Wage  Index  for  FY  2002  and  FY 

2003 


Rural  area 


ALABAMA  

ALASKA  

ARIZONA  

ARKANSAS  

CALIFORNIA  

COLORADO  

CONNECTICUT  .... 

DELAWARE  

FLORIDA  

GEORGIA  

GUAM  

HAWAII  

IDAHO 

ILLINOIS  

INDIANA  

IOWA 

KANSAS  

KENTUCKY  

LOUISIANA 

MAINE 

MARYLAND  

MASSACHUSETTS 

MICHIGAN  

MINNESOTA 

MISSISSIPPI 

MISSOURI  

MONTANA  

NEBRASKA  

NEVADA  

NEW  HAMPSHIRE 

NEW  JERSEY  

NEW  MEXICO  

NEW  YORK  

NORTH  CAROLINA 


FY  2002 
wage  Index 


0.7339 

1.1862 

0.8681 

0.7489 

0.9659 

0.8811 

1.2077 

0.9589 

0.8794 

0.8295 

0.9611 

1.1112 

0.8718 

0.8053 

0.8721 

0.8147 

0.7812 

0.7963 

0.7596 

0.8721 

0.8859 

1.1454 

0.9 

0.9035 

0.7528 

0.7891 

0.8655 

0.8142 

0.9727 

0.9779 


FY  2003 
wage  index 


0.8676 
0.8547 
0.8535 


0.766 

1.2293 

0.8493 

0.7666 

0.984 

0.9015 

1.2394 

0.9128 

0.8814 

0.823 

0.9611 

1.0255 

0.8747 

0.8204 

0.8755 

0.8315 

0.7923 

0.8079 

0.7567 

0.8874 

0.8946 

1.1288 

0.9 

0.9151 

0.768 

0.8021 

0.8481 

0.8204 

0.9577 

0.9796 


Percent 

change,  FY 

2002-FY 

2003 


0.8872 
0.8542 
0.8666 


Non-Urban  area 


NORTH  DAKOTA  .. 

OHIO 

OKLAHOMA 

OREGON  

PENNSYLVANIA  ... 

PUERTO  RICO  

RHODE  ISLAND  .... 
SOUTH  CAROLINA 
SOUTH  DAKOTA  .. 

TENNESSEE  

TEXAS  

UTAH  

VERMONT  

VIRGINIA  

VIRGIN  ISLANDS  .. 

WASHINGTON  

WEST  VIRGINIA  .... 

WISCONSIN  

WYOMING  


FY  2002 
wage  index 


0.7879 
0.8668 
0.7566 
1.0027 
0.8607 
0.48 


0.8512 
0.7861 
0.7928 
0.7712 
0.9051 
0.9466 
0.8241 
0.6747 
1.0209 
0.8067 
0.9066 
0.8747 


FY  2003 
wage  index 


0.7788 

0.8613 

0.759 

1.0303 

0.8462 

0.4356 


0.8607 
0.7815 
0.7877 
0.7821 
0.9312 
0.9345 
0.8504 
0.7845 
1.0179 
0.7975 
0.9162 
0.9007 


Urban 
MSA 

FY  2002 
wage 
index 

FY  2003 
wage 
index 

Percent 

change, 

FY2(»2- 

FY2003 

0040 

0.7965 

0.7792 

-2.17 

4.37 
3.63 

-2.17 
2.36 
1.87 
2.32 
2.62 

-4.81 
0.23 

-0.78 
0.00 

-7.71 
0.33 
1.88 
0.39 
2.06 
1.42 
1.46 

-0.38 
1.75 
0.98 

-1.45 
0.00 
1.28 
2.02 
1.65 

-2.01 
0.76 

-1.54 
0.17 


2.26 

-0.06 

1.53 


Percent 
change, 

FY  2002- 
FY  2003 

(percent) 


-1.15 
-0.63 
0.32 
2.75 
-1.68 
-9.25 

1.12 

-0.59 

-0.64 

1.41 

2.88 

-1.28 

3.19 

16.27 

-0.29 

-1.14 

1.06 

2.97 


Urban 
MSA 

FY  2002 
wage 
index 

FY  2003 
wage 
index 

Percent 
change, 
FY  2002- 
FY  2003 

0060 

0.4683 

0.4587 

-2.05 

Urban 
MSA 

FY  2002 
wage 
index 

FY  2003 
wage 
index 

Percent 
change, 
FY  2002- 
FY  2003 

0080 

0.9876 

0.96 

-2.79 
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Urban 
4SA 


^ 


0120 

0160 

0200 

0220 

0240 

0280 

0320 

0380 

0440 

0460 

0460 

047C 

0480 

0500 

0520  . 

0560  . 

0580  . 

0600  . 

0640  . 

0680  . 

0720  . 

0733  . 

0743  . 

0760  . 

0840  . 

0860  . 

087i)  . 

0875 

0880  . 

0920  . 

0960  . 

1000  . 

1010  . 

1020  . 

1040  . 

1080  . 

1123  . 

1125  .. 

1145  .. 

1150  .. 

1240  .. 

1260.. 

1280  .. 

130Q  .. 

1310  .. 

1320  .. 

1350  .. 

1360  .. 

1400  .. 

1440  .. 

1480  .. 

1520  .. 

1540  .. 

1560  .. 

1580  .. 

1600  .. 

1620  .. 

1640  .. 

1660  .. 

1680  .. 

1720  .. 

1740  ... 

1760  ... 

1800  ... 

1840  ... 

1880  .. 

1890  ... 

1900  ... 

1920  ... 

1950  ... 

1960  ... 


FY  2002 
wage 
index 


FY  2003 
wage 
index 


1.064 

0.85 

0.9759 

0.8029 

1.0077 

0.9126 

0.8711 

1.257 

1.1098 

0.8276 

0.9241 

0.463 

0.92 

0.9842 

1.0058 

1.1293 

0823 

0.997 

0.963 

0.9519 

0.9856 

0.9593 

1.3626 

0.8149 

0.8442 

1.1826 

0.8887 

1.1689 

0.9352 

0.844 

0.8446 

0.8808 

0.7984 

0.8842 

0.9038 

0.905 

1.1383 

0.9799 

0.8209 

1.0758 

0.9012 

0.9328 

0.9459 

0.9883 

0.4699 

0.8956 

0.9496 

0.8699 

0.9306 

0.9206 

0.9264 

0.9336 

1.0566 

0.9369 

0.8288 

1.1046 

0.9856 

0.9473 

0.8337 

0.9457 

0.9744 

0.8686 

0.9492 

0.844 

0.9565 

0.8341 

1.1646 

0.8306 

0.9936 

0.8613 

0.8638 


1.0594 

0.8384 

0.9315 

0.7859 

0.9735 

0.9225 

0.9034 

1.2358 

1.1103 

0.8044 

0.8997 

0.4337 

0.9876 

1.0211 

0.9991 

1.1017 

0.8325 

1.0264 

0.9637 

0.9899 

0.9929 

0.9664 

1.3202 

0.8294 

0.8324 

1.2282 

0.9042 

1.215 

0.9022 

0.8757 

0.8341 

0.9222 

0.7972 

0.8907 

0.9109 

0.931 

1.1235 

0.9689 

0.8535 

1.0944 

0.888 

0.8821 

0.9365 

1.0052 

0.4371 

0.8932 

0.969 

0.9056 

1.0635 

0.9235 

0.8898 

0.985 

1.0438 

0.8976 

0.8628 

1.1044 

0.9745 

0.9381 

0.8406 

0.967 

0.9916 

0.8496 

0.9307 

0.8374 

0.9751 

0.8729 

1.1453 

0.7847 

0.9998 

0.8859 

0.8835 


Percent 

change, 

FY  2002- 

FY2003 


Urban 
MSA 


-0.43 
-1.36 
-4.55 
-2.12 
-3.39 
1.08 
3.71 
-1.69 
0.05 
-2.80 
-2.64 
-6.33 
7.35 
3.75 
-0.67 
-2.44 
1.15 
2.95 
0.07 
3.99 
0.74 
0.74 
-3.11 
1.78 
-1.40 
3.86 
1.74 
3.94 
-3.53 
3.76 
-1.24 
4.70 
-0.15 
0.74 
0.79 
2.87 
-1.30 
-1.12 
3.97 
1.73 
-1.46 
-5.44 
-0.99 
1.71 
-6.98 
-0.27 
2.04 
4.10 
14.28 
0.32 
-3.95 
5.51 
-1.21 
-4.19 
4.10 
-0.02 
-1.13 
-0.97 
0.83 
2.25 
1.77 
-2.19 
-1.95 
-0.78 
1.94 
4.65 
-1.66 
-5.53 
'  0.62 
2.86 
2.28 


2000 

2020 

2030 

2040 

2080 

2120 

2160 

2180 

2190 

2200 

2240  . 

2281  . 

2290  . 

2320  . 

2330  . 

2335  . 

2340  . 

2360  . 

2400  . 

2440  . 

2520  . 

2560  . 

2580  . 

2620  . 

2640  . 

2650  . 

2655  . 

2670  . 

2680  . 

2700  . 

2710  . 

2720  . 

2750  . 

2760  . 

2800  . 

2840  . 

2880  . 

2900  . 

2920  . 

2960  .. 

2975  .. 

2980  .. 

2985  .. 

2995  .. 

3000  .. 

3040  .. 

3060  .. 

3080.. 

3120  .. 

3150  .. 

3160  .. 

3180  .. 

3200  .. 

3240  .. 

3283  .. 

3285  .. 

3290  .. 

3320  .. 

3350  ... 

3360  ... 

3400  ... 

3440  ... 

3480  ... 

3500  ... 

3520  ... 

3560  ... 

3580  ... 

3600  ... 

3605  ... 

3610  ... 

3620  ... 


FY  2002 
wage 
index 


0.9225 

0.8972 

0.8775 

0.7987 

1.0328 

0.8779 

1.0487 

0.7948 

1.0296 

0.8519 

1.0284 

1.0532 

0.8899 

0.9215 

0.9638 

0.8415 

0.8357 

0.8716 

1.1471 

0.8514 

0.9267 

0.9027 

0.8445 

1.0556 

1.0913 

0.7845 

0.8722 

1.0045 

1.0293 

0.9374 

1.0214 

0.8053 

0.9002 

0.9203 

0.9394 

0.9984 

0.8792 

0.9481 

1.0313 

0.953 

0.8336 

0.8709 

0.9069 

0.9569 

1.0048 

0.887 

0.9495 

0.9208 

0.9539 

0.9289 

0.9217 

0.8365 

0.9287 

0.9425 

1.1533 

0.7476 

0.9367 

1.1539 

0.7975 

0.9631 

0.9616 

0.8883 

0.9698 

0.9859 

0.9257 

0.8491 

0.9013 

0.9223 

0.7622 

0.805 

0.9739 


FY  2003 
wage 
index 


0.9282 

0.9062 

0.8973 

0.8055 

1.0601 

0.8791 

1.0448 

0.8137 

0.9356 

0.8795 

1.0368 

1.0684 

0.8952 

0.9265 

0.9722 

0.8416 

0.8376 

0.8925 

1.0944 

0.8177 

0.9684 

0.8889 

0.81 

1.0682 

1.1135 

0.7792 

0.878 

1.0066 

1.0297 

0.968 

0.9823 

0.7895 

0.9693 

0.9457 

0.9446 

1.0216 

0.8505 

0.9871 

0.9465 

0.9584 

0.8281 

0.8892 

0.8897 

0.9456 

0.9525 

0.895 

0.9237 

0.9502 

0.9282 

0.91 

0.9122 

0.9268 

0.9418 

0.9223 

1.1549 

0.7659 

0.9028 

1.1457 

0.8385 

0.9892 

0.9636 

0.8903 

0.9717 

0.9587 

0.9532 

0.8607 

0.9275 

0.9381 

0.8239 

0.7976 

0.9849 


Percent 

change, 

FY  2002- 

FY2003 


Urban 
MSA 


0.62 
1.00 
2.26 
0.85 
2.64 
0.14 
-0.37 
2.38 
-9.13 
3.24 
0.82 
1.44 
0.60 
0.54 
0.87 
0.01 
0.23 
2.40 
-4.59 
-3.96 
4.50 
-1.53 
-4.09 
1.19 
2.03 
-0.68 
0.66 
0.21 
0.04 
3.26 
-3.83 
-1.96 
7.68 
2.76 
0.55 
2.32 
-3.26 
4.11 
-8.22 
0.57 
-0.66 
2.10 
-1.90 
-1.18 
-5.21 
0.90 
-2.72 
3.19 
-2.69 
-2.03 
-1.03 
10.79 
1.41 
-2.14 
0.14 
2.45 
-3.62 
-0.71 
5.14 
2.71 
0.21 
0.23 
0.20 
-2.76 
2.97 
1.37 
2.91 
1.71 
8.09 
-0.92 
1.13 


3640 

3660 

3680 

3700 

3710 

3720 

3740 

3760 

3800 

3810 

3840 

3850 

3870 

3880  . 

3920  . 

3960  . 

3980  . 

4000  . 

4040  . 

4080  . 

4100  . 

4120  . 

4150  . 

4200  . 

4243  . 

4280  . 

4320  . 

4360  . 

4400  . 

4420  . 

4480  . 

4520  . 

4600  . 

4640  . 

4680  . 

4720  . 

4800  . 

4840  . 

4880  . 

4890  . 

4900  . 

4920  .. 

4940  .. 

5000  .. 

5015  .. 

5080  .. 

5120  .. 

5140  .. 

5160  .. 

5170  .. 

5190  .. 

5200  .. 

5240  .. 

5280  .. 

5330  .. 

5345  .. 

5360  .. 

5380  .. 

5483  .. 

5523  .. 

5560  ... 

5600  ... 

5640  ... 

5660  ... 

5720  ... 

5775  ... 

5790  ... 

5800  ... 

5880  ... 

591C  ... 

5920  ... 


FY  2002 
wage 
index 


1.117& 

0.8617 

0.8723 

0.8425 

0.8727 

1.0639 

0.9889 

0.9536 

0.9568 

0.9764 

0.889 

0.9126 

0.925 

0.8544 

0.9121 

0.7765 

0.9067 

0.9296 

0.9653 

0.7849 

0.8621 

1.1182 

0.7812 

0.8682 

0.9287 

0.8791 

0.947 

1.0173 

0.8955 

0.8571 

1.1948 

0.9529 

0.8449 

0.9103 

0.8957 

1.0337 

0.8706 

0.486 

0.8378 

1.0314 

0.9913 

0.8978 

0.9947 

0.995 

1.1469 

0.9971 

1.093 

0.9364 

0.8082 

1.082 

1.0851 

0.8201 

0.7359 

0.9939 

0.8771 

0.9699 

0.9754 

1.3643 

1.2238 

1.1526 

0.9036 

1.4427 

1.1622 

1.1113 

0.8579 

1.5319 

0.9556 

1.0104 

0.8694 

1.135 

0.9712 


FY  2003 


index 


Percent 
uinnp  change, 
■^ -9^   1  FY  2002- 

FY2003 


1.119 

0.8268 

0.8329 

0.7749 

0.8613 

1.0595 

1.079 

0.9736 

0.9686 

1.0399 

0.897 

0.8971 

0.94 

0.8475 

0.9278 

0.7965 

0.9357 

0.9078 

0.9726 

0.8472 

0.8745 

1.1521 

0.7923 

0.8315 

0.9179 

0.8581 

0.9483 

0.9892 

0.9097 

0.8629 

1.2001 

0.9276 

0.9646 

0.9219 

0.9204 

1.0467 

0.89 

0.4914 

0.8428 

1.0498 

1.0253 

0.892 

0.9837 

0.9802 

1.1213 

0.9893 

1.0903 

0.9157 

0.8108 

1.0498 

1.0674 

0.8137 

0.7734 

0.9284 

0.8976 

0.9754 

0.9578 

1.3357 

1.2408 

1.1767 

0.9046 

1.4414 

1.1381 

1.1387 

0.8574 

1.5072 

0.9402 

0.9397 

0.89 

1.096 

0.9978 


0.11 
-4.05 
-4.52 
-8.02 
-1.31 
-0.41 
9.11 
2.10 
1.23 
6.50 
0.90 
-1.70 
1.62 
-0.81 
1.72 
2.58 
3.20 
-2.35 
0.76 
7.94 
1.44 
3.03 
1.42 
-4.23 
-1.16 
-2.39 
0.14 
-2.76 
1.59 
0.68 
0.44 
-2.66 
14.17 
1.27 
2.76 
1.26 
2.20 
1.11 
0.60 
1.78 
3.43 
-0.65 
-1.11 
-1.49 
-2.23 
-0.78 
-0.25 
-2.21 
0.32 
-2.98 
-1.63 
-0.78 
510 
-6.59 
2.34 
0.57 
-1.80 
-2.10 
1.39 
2.09 
0.11 
-0.09 
-2.07 
2.47 
-0.06 
-1.61 
-1.61 
-7.00 
2.37 
-3.44 
2.74 
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Uitoan 
MSA 

FY  2002 
wage 
index 

FY  2003 
wage 
index 

Percent 

change, 

FY  2002- 

FY2003 

Urtan 
MSA 

FY  2002 
wage 
tvOek 

FY  2003 
wage 
index 

Percent 

change, 

FY  2002- 

FY2003 

Urt)an 
MSA 

FY  2002 
wage 
index 

FY  2003 
wage 
index 

Percent 

change, 

FY  2002- 

FY2003 

5945  

1.1123 

1.1474 

3.16 

7040  

0.8931 

0.8855 

-0.85 

8320 

0.8532 

0.8599 

0.79 

5960  

0.9642 

0.964 

-0.02 

7080  

1.0011 

1.0367 

3.56 

8360 

0.8327 

0.8088 

-2  87 

5990  

6015  

6020  

0.8334 
0.9061 
0.8133 

0.8344 
0.8865 
0.8127 

0.12 
-2.16 
-0.07 

7120  

7160  

7200  

1.4684 
0.9863 
0.8193 

1.4623 
0.9945 
0.8374 

-0.42 
0.83 
2  21 

8400 

8440 

0.9809 
0.8912 

0.981 
0.9199 

0.01 
3.22 

6080  

0.8361 

0.8645 

3.40 

7240  

0.8584 

0.8753 

1.97 

8480 

1.0416 

1.0432 

0.15 

6120  

0.8773 

0.8739 

-0.39 

7320  

1.1265 

1.1131 

-1  19 

8520 

0.8967 

0.8911 

-0.62 

6160 

1.0947 

1.0713 

-2.14 

7360  

1.414 

1.4142 

0.01 

8560 

0.8902 

0.8332 

-6.40 

6200  

0.9638 

0.982 

1.89 

7400  

1.4193 

1.4145 

-0.34 

8600  

0.8171 

0.813 

-0.50 

6240  

0.7895 

0.7962 

0.85 

7440  

0.4762 

0.4741 

-0.44 

8640  

0.9641 

0.9521 

-1.24 

6280  

0.956 

0.9365 

-2.04 

7460  

1.099 

1.1271 

2.56 

8680 

0.8329 

0.8465 

1.63 

6323  

1.0278 

1.0235 

-0.42 

7480  

1.0802 

1.0481 

-2.97 

8720  

1.3562 

1.3354 

-1.53 

6340 

0.9448 

0.9372 

-0.80 

7485  

1.397 

1.3646 

-2.32 

8735 

1.0994 

1.1096 

0  93 

6360  

0.5218 

0.5169 

-0.94 

7490  

1.0194 

1.0712 

5.08 

8750  

0.8328 

0.8756 

5  14 

6403  

6440  

6483  

0.9427 
1.1111 
1.0805 

0.9794 
1.0667 
1.0854 

3.89 

-4.00 

0.45 

7500 

7510  

7520  

1.3034 

1.009 

1.0018 

1.3046 
0.9425 
0.9376 

0.09 
-6.59 
-641 

8760 

8780 

1.0441 
0.9628 

1.0031 
0.9429 

-3.93 
-2.07 

6520  ..... 

0.9843 

0.9984 

1.43 

7560  

0.8683 

0.8599 

-0.97 

8800  

0.8129 

0.8073 

-0.69 

6560  

0.8604 

0.882 

2.5t 

7600  

1.1361 

1.1474 

0.99 

8840  

1.0962 

1.0851 

-1.01 

6580  

0.90t5 

0.9218 

2.25 

7610  

0.7926 

0.7869 

-0.72 

8920  

0.8041 

0.8069 

0.35 

6600  

0.9333 

0.9334 

0.01 

7620  

0.8427 

0.8697 

3.20 

8940  

0.9696 

0.9782 

0.89 

6640  

0.9818 

0.999 

1.75 

7640  

0.9373 

0.9255 

-1.26 

8960  

0.9777 

0.9939 

1.66 

6660  

0.8869 

0.8846 

-0.26 

7680  

0.905 

0.8987 

-0.70 

9000  

0.7985 

0.767 

-3.94 

6680  

0.9583 

0.9295 

-3.01 

7720  

0.8767 

0.9046 

3.18 

9040  

0.9606 

0.952 

-0.90 

6690  

1.1155 

1.1135 

-0.18 

7760  

0.9139 

0.9257 

1.29 

9080  

0.7867 

0.8498 

8.02 

6720  

1.0421 

1.0648 

'2.18 

7800  

0.9993 

0.9802 

-1.91 

9140  

0.8628 

0.8544 

-0  97 

6740  

1.096 

1.1491 

4.84 

7840  

1.0668 

1.0852 

1.72 

9160  

1  0877 

1  1173 

2  72 

6760  

6780  

0.9678 
1.1112 

0.9477 
1.1365 

-2.08 
2.28 

7880  

7920  

0.8676 
0.8567 

0.8659 
0  8424 

-0.20 
-1  67 

9200 

0.9409 

0.964 

2.46 

6800  

0.8371 

0.8614 

2.90 

8003  

1.0881 

1 .0927 

0  42 

9260  

1.0567 

1.0569 

0.02 

6820  

1.1462 

1.2139 

5.91 

8050  

0.9133 

0.8941 

-2.10 

9270  

0.9701 

0.9434 

-2.75 

6840  

0.9347 

0.9194 

-1.64 

8080  

0.8637 

0.8804 

1.93 

9280  

0.9441 

0.9026 

-4.40 

6880  

0.9204 

0.9625 

4.57 

8120  

1.0815 

1.0506 

-2.86 

9320  

0.9563 

0.9358 

-2.14 

6895  

0.9109 

0.9228 

1.31 

8140  

0.7794 

0:8273 

6.15 

9340  

1.0359 

1.0276 

-0.80 

6920  

6960  

1.1831 
0.959 

1.15 
0.965 

-2.80 

8160  

0.9621 

0.9714 

0.97 

9360  

0.8989 

0.8589 

-4.45 

0.63 

8200  

1.1616 

1.094 

-5.82 

6980  

0.9851 

0.97 

-1.53 

8240  

0.8527 

0.8504 

-0.27 
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The  President 


Proclamatioii  7688 — Death  of  James 
Strom  Thurmond 

Proclamation  7689— To  Modify  Doty-Free 
Treatment  Under  the  Generalized  System 
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TWe  3— 

The  President 


(FR  Doc.  03-17034 
Filed  7-1-03;  11:39  am) 
Billing  code  3195-Ol-P 


Presidential  Documents 


Proclamatioii  7688  of  June  30,  2003 
Death  of  James  Strom  Thurmond 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  a  mark  gf  respect  for  the  memory  of  James  Strom  Thurmond,  the  longest 
serving  member  and  former  President  pro  tempore  of  the  United  States 
Senate,  I  hereby  order,  by  the  authority  vested  in  me  as  President  of  the 
United  States  by  the  Constitution  and  the  laws  of  the  United  States  of 
America,  that  on  the  day  of  his  interment,  the  flag  of  the  United  States 
shall  be  flovra  at  half-staff  at  the  White  House  and  upon  all  public  buildings 
and  grounds,  at  all  military  posts  and  naval  stations,  and  on  all  naval 
vessels  of  the  Federal  Government  in  the  District  of  Columbia  and  throughout 
the  United  States  and  its  Territories  and  possessions  until  sunset  on  such 
day.  I  also  direct  that  the  flag  shall  be  flown  at  half-staff  for  the  same 
period  at  all  United  States  embassies,  legations,  consular  offices,  and  other 
facilities  abroad,  including  all  military  facilities  and  naval  vessels  and  sta- 
tions. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  June,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 


Il 
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Presidential  Documents 


Proclamation  7689  of  June  30,  2003  ^ 

To  Modify  Duty-Free  Treatment  Under  the  Generalized  Sys- 
tem of  Preferences 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

1.  Pursuant  to  sections  501,  503(a)(1)(A),  and  503(c)(1)  of  tiUe  V  of  the 
Trade  Act  of  1974,  as  amended  (the  "1974  Act")  (19  U.S.C.  2461 
2463(a)(1)(A),  and  2463(c)(1)),  the  President  may  designate  or  withdraw  des- 
ignation of  specified  articles  provided  for  in  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  as  eligible  for  preferential  tariff  treatment  under 
the  (^neralized  System  of  Preferences  (GSP)  when  imported  from  designated 
beneficiary  developing  coimtries. 

2.  Pursuant  to  section  503(a)(1)(B)  of  the  1974  Act  (19  U.S.C.  2463(a)(1)(B)), 
Uie  President  may  designate  articles  as  eligible  articles  only  for  countries 
designated  as  least-developed  beneficiary  developing  countries  under  section 
502(a)(2)  (19  U.S.C.  2462(a)(2)),  if  the  President  determines  that  such  articles 
are  not  import-sensitive  in  the  context  of  imports  from  such  least-developed 
beneficiary  developing  countries. 

3.  Pursuant  to  section  503(c)(2)(A)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(A)), 
beneficiary  developing  countries,  except  those  designated  as  least-developed 
beneficiary  developing  countries  or  beneficiary  sub-Saharan  Afiican  countries 
pursuant  to  section  503(c)(2)(D)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(D)), 
are  subject  to  competitive  need  limitations  on  the  preferential  treatment 
afforded  under  the  GSP  to  eligible  articles. 

4^  Section  503(c)(2)(C)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)fC)),  provides 
that  a  country  that  is  no  longer  treated  as  a  beneficiary  developing  country 
with  respect  to  an  eligible  article  may  be  redesignated  as  a  beneficiary 
developing  country  with  respect  to  such  article  if  imports  of  such  article 
from  such  country  did  not  exceed  the  competitive  need  limitations  in  section 
503(c)(2)(A)  during  the  preceding  calendar  year. 

5.  Section  503(c)(2)(F)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(F)),  provides 
that  the  President  may  disregard  the  competitive  need  limitation  provided 
in  section  503(c)(2)(A)(i)(n)  (19  U.S.C.  2463(c)(2)(A)(i)(n))  with  respect  to 
any  eligible  article  from  any  beneficiary  developing  country  if  the  aggregate 
appraised  value  of  the  imports  of  such  article  into  the  United  States  during 
the  preceding  calendar  year  does  not  exceed  an  amount  set  forth  in  section 
503(c)(2)(F)(ii)  (19  U.S.C.  2463(c)(2)(F)(ii)).     • 

6.  Pursuant  to  section  503(d)  of  the  1974  Act  (19  U.S.C.  24e3(d)),  the 
President  may  waive  the  application  of  the  competitive  need  limitations 
in  section  503(c)(2)(A)  with  respect  to  any  eligible  article  from  any  beneficiary 
developing  country  if  certain  conditions  are  met. 

7.  (a)  Pursuant  to  sections  501  and  503(a)(1)(A)  of  the  1974  Act,  and  after 
receiving  advice  from  the  International  Trade  Commission  in  accordance 
with  section  503(e)  (19  U.S.C.  2463(e)),  I  have  determined  to  designate 
certain  articles,  previously  designated  under  section  503(a)(1)(B),  as  eligible 
articles  when  imported  from^any  beneficiary  developing  country.  In  order 
to  do  so,  it  is  necessary  to  subdivide  and  amend  the  nomenclatiu«  of 
existing  subheadings  of  the  HTS. 
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(b)  Furthermore,  I  have  determined  that  it  is  appropriate  do  modify  the 
application  of  duty-free  treatment  imder  title  V  of  the  1974  Act  for  a  certain 
article,  in  particular  for  a  good  previously  eligible  for  such  treatment  that 
the  Bureau  of  Customs  and  Border  Protection  reclassified. 

8.  Pursuant  to  section  503(a)(1)(B)  of  the  1974  Act,  I  have  determined  to 
designate  certain  articles  as  eligible  articles  under  the  GSP  only  for  least- 
developed  beneficiary  developing  countries. 

9.  Pursuant  to  section  503(c)(1)  of  the  1974  Act,  and  having  considered 
the  factors  set  forth  in  sections  501  and  502(c),  I  have  determined  to  limit 
the  application  of  duty-free  treatment  accorded  to  certain  articles  from  certain 
beneficiary  developing  countries. 

10.  Pursuant  to  sections  503(c)(1)  and  503(c)(2)(A)  of  the  1974  Act,  I  have 
determined  that  certain  beneficiary  countries  should  no  longer  receive  pref- 
erential tariff  treatment  under  the  GSP  with  respect  to  certain  eligible  articles 
that  were  imported  in  quantities  exceeding  the  applicable  competitive  need 
limitation  in  2002. 

11.  Pursuant  to  section  503(c)(2)(C)  of  the  1974  Act.  I  have  determined 
that  certain  coimtries  should  be  redesignated  as  beneficiary  developing  coun- 
tries with  respect  to  certain  eligible  articles  that  previously  had  been  imported 
in  quantities  exceeding  the  competitive  need  limitations  of  section 
503(c)(2)(A). 

12.  Pursuant  to  section  503(c)(2)(F)  of  the  1974  Act,  I  have  determined 
that  the  competitive  need  limitation  provided  in  section  503(c)(2)(A)(i)(II) 
should  be  waived  with  respect  to  certain  eligible  articles  fit)m  certain  bene- 
ficiary developing  countries. 

13.  Pursuant  to  section  503(d)  of  the  1974  Act,  I  have  determined  that 
the  competitive  need  limitations  of  section  503(c)(2)(A)  should  be  waived 
with  respect  to  certain  eligible  articles  from  certain  beneficiary  developing 
countries.  I  have  received  the  advice  of  the  International  Trade  Commission 
on  whether  any  industries  in  the  United  States  are  likely  to  be  adversely 
affected  by  such  waiver,  and  I  have  determined,  based  on  that  advice  and 
on  the  considerations  described  in  sections.  501  and  502(c),  ihat  such  waivers 
are  in  the  national  economic  interest  of  the  United  States. 

14.  Section  604  of  the  1974  Act,  as  amended  (19  U.S.C.  2483),  authorizes 
the  President  to  embody  in  the  HTS  the  substance  of  the  relevant  provisions 
of  that  Act,  and  of  other  acts  affecting  import  treatment,  and  actions  there- 
under, including  the  removal,  modification,  continuance,  or  imposition  of 
any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States  of  America,  including  but  not  limited 
to  title  V  and  section  604  of  the  1974  Act,  do  proclaim  that: 

(1)  In  order  to  provide  that  one  or  more  coimtries  that  have  not  been 
treated  as  beneficiary  developing  coimtries  with  respect  to  one  or  more 
eligible  articles  should  be  redesignated  as  beneficiary  developing  countries 
with  respect  to  such  article  or  articles  for  purposes  of  the  GSP,  and,  in 
order  to  provide  that  one  or  more  countries  should  no  longer  be  treated 
as  a  beneficiary  developing  country  with  respect  to  one  or  more  eligible 
articles  for  purposes  of  the  GSP,  general  note  4(d)  to  the  HTS  is  modified 
as  provided  in  sectioaA  of  Annex  I  to  this  proclamation. 

(2)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes' 
of  the  GSP,  the  HTS  is  modified  by  amending  and  sub-dividing  the  nomen- 
clature of  certain  existing  HTS  subheadings  as  provided  in  section  B  of 
Annex  I  to  this  proclamation. 

(3)(a)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  any  beneficiary  developing  coimtry,  the 
Rates  of  Duty  1 -Special  subcolumn  for  such  HTS  subheadings  is  modified 
as  provided  in  section  C(l)  of  Annex  I  to  this  proclamation. 
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(b)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  any  beneficiary  developing  country  other 
than  hidia,  the  Rates  of  Duty  1-Special  subcolumn  for  such  HTS  subheadings 
is  modified  as  provided  for  in  section  C{2)  of  Annex  I  to  this  proclamation. 

(c)  In  order  to  designate  certain  articles  as  eligible  articles  for  purposes 
of  the  GSP  when  imported  from  any  least-  developed  beneficiary  developing 
country,  the  Rates  of  Duty  1-Special  subcolumn  for  such  HTS  subheadings 
is  modified  as  provided  in  section  C(3)  of  Annex  I  to  this  proclamation. 

(d)  In  order  to  provide  preferential  tariff  treatment  imder  the  GSP  to  a 
beneficiary  developing  country  that  has  been  excluded  from  the  benefits 
of  the  GSP  for  certain  eligible  articles,  the  Rates  of  Duty  l:Special  subcolvunn 
for  such  HTS  subheadings  is  modified  as  provided  for  in  section  C(4)  of 
Annex  I  to  this  proclamation. 

(e)  In  order  to  provide  that  one  or  more  countries  should  not  be  treated 
as  a  beneficiary  developing  country  with  respect  to  certain  eligible  articles 
for  purposes  of  the  GSP,  the  Rates  of  Duty  1-Special  subcolumn  for  such 
HTS  subheadings  is  modified  as  provided  for  in  section  C(5)  of  Annex 
I  to  this  proclamation. 

(4)  A  waiver  of  the  application  of  section  503(c)(2)(A)(i)(n)  of  the  1974 
Act  shall  apply  to  the  eligible  articles  in  the  HTS  subheadings  and  to 
the  beneficiary  developing  countries  listed  in  Annex  U  tp  this  proclamation. 

(5)  A  waiver  of  the  application  of  section  503(c)(2)(A)  of  the  1974  Act 
shall  apply  to  the  eligible  articles  in  the  HTS  subheading  and  to  the  bene- 
ficiary developing  countiies  set  forth  in  Annex  HI  to  this  proclamation. 

(6)  Any  provisions  of  previous  proclamations  or  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(7)  (a)  The  modifications  made  by  Annex  I  to  this- proclamation  shall 
be  effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  July  1,  2003. 

(b)  The  actions  taken  in  Annex  U  to  this  proclamation  shall  be  effective 
on  July  1,  2003. 

(c)  The  actions  taken  in  Annex  m  to  this  proclamation  shall  be  effective 
on  the  date  of  publication  of  this  proclamation  in  the  Federal  Register. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  June,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


(^ 
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Annex  I 

i 

Modifications  to  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 

.  Effective  with  respect  to  articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  July  1.  2003. 

Section  A.   General  note  4(d)  to  the  HTS  is  modified  by: 

(1).   deleting  the  following  subheadings  and  the  country  set  out 
opposite  such  subheading: 


071J.30.00  Turkey 
0712.90.74  Turkey 
1602.50.09  Argentina 
1703.90.50  Poland 
2002.90.40  Turkey 
2005.10.00  Turkey 
2007,99.50  Brazil 

2008.19.30  Pakistan; 
Turkey 

3904.21.00  Brazil 

4006.10.00  Brazil 

,  4010.19.50  Brazil 

4012.90.45  Sri  Lanka 

4101.20.50  Brazil 

4101.50.50  Brazil 

'  4101.90.50  Brazil 

4103.10.30  Pakistan 


4106.21.90  Pakistan 
4106.22.00  Pakistan 
4107.19.50  Argentina 
4107.99.50  Argentina 
4113.10.30  Pakistan 
4113.10.60  Pakistan 
4411.29.90  Brazil 
4823.90.20  Philippines 
7113.19.29  Turkey 
7116.10.10  Thailand 
7409.39.50  Hungary 
8211.92.60  Pakistan 
8211.95.50  Pakistan 
8414.51.00  Thailand 
8528.12.16  Thailand 
8544.30.00  Thailand 
9105.19.10  Brazil 
9105.19.40  Brazil 
9405.30.00  Thailand 


(2).   deleting  the  country  set  out  opposite  the  following 
subheadings: 

0805.50.30  Turkey 
0805.90.01  Turkey 
2907.23.00  Brazil 
2915.31.00  Brazil 

(3).   adding,  in  numerical  sequence,  the  following  provisions  and 
countries  set  out  opposite  them: 


2934, 

.99. 

.15 

Brazil 

3824, 

,90. 

.40 

Brazil 

7113. 

,19. 

,50 

Turkey 

7403. 

,11. 

,00 

Kazakhstan 

0410.00.00  Indonesia 
0711.40.00  India 

1602.50.09  Brazil 
1901.20.02  Colombia 
2903.69.08  India 

2917.12.10  India 


2921.43.15  India 
2921.43.22  India 
3806.90.00  India- 
4012.11.80  India 
4106.21.10  Peru 
4107.11.80  Argentina 
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Annex  I  (continued) 


Section  A.  (con) 


(3).  (con) 

4107.99.60 
4412.13.25 
4412.14.25 
4412.19.30 
4802.56.60 
4816.20.00 
5702.99.20 


Colombia 

Brazil 

Brazil 

Russia 

Colombia 

Indonesia 

India 


6802.93.00 
7113.19.25 
7614.10.50 
7615.19.30 
8525.40.80 
9001.30.00 
9305.10.40 


Brazil 

Turkey 

Ecuador 

Thailand 

Indonesia 

Indonesia 

Peru 


(4).   adding,  in  alphabetical  order,  the  country  or  countries  set 
out  opposite  the  followint,  subheadings: 


1806.32.55  Dominican  Republic 
24  03.91.20  Dominican  Republic 
2905.11.20  Chile 
3815.90.10  Panama 


3823.19.20  Philippines 
6501.00.60  Ecuador 
7106.92.50  Brazil 


^ectiOD_^.   The  HTS  is  modified  as  provided  in  this  section,  with 
bracketed  matter  included  to  assist  in  the  understanding  of 
proclaimed  modifications.   The  following  provisions  supersedes 
matter  now  in  the  HTS.   The  subheadings  and  superior  text  are  set 
forth  in  columnar  format,  and  material  in  such  columns  is  inserted 
in  the  columns  of  the  HTS  designated  "Heading/Subheading", 

Article  Description",  "Rates  of  Duty  1  General",  "Rates  of  Duty  1 
Special",  and  "Rates  of  Duty  2",  respectively.  ^ 

(l)(a).   Subheading  2903.69.70  is  superseded  and  the  following 
provisions  inserted  in  numerical  sequence: 


"2903  69.08 


■2903  69.80 


[Haiogenated  derivatives  of  hydrocarbons:] 

[Halogenated  derivatives  of  aromatic  hydrocart)ons-] 
[Other]  ' 

p-Chlorobenzotrifluoride;  and 
3,4-Dichloroben2otrifluoride 5.5% 


[Other] 
Other 


5.5% 


Free  (A*.CA.D.E, 

IL.J.MX) 
1.3%  (JO) 

Free  (A+.CA.D.E, 
IU.K.MX) 
13%  (JO) 


15.4^ykg-^ 
71%' 


15.4^g  4- 
71%' 
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Section  B.  (con.) 


(b)  .   Conforming  changes: 

(i)  For  subheadings  2903.69.08  and  2903.69.80  on  January  1, 
2004,  the  rate  of  duty  followed  by  the  symbol  "JO"  in  parentheses 
and  the  symbol  "JO"  in  parentheses  are  deleted  from  the  Rates  of 
Duty  1-Special  subcolumn  and  the  symbol  "JO"  is  inserted  in 
alphabetical  order  in  the  parentheses  following  the  Free  rate  of  ■ 
duty  in  such  subcolumn.  '  ^ 

(ii)  The  article  descriptions  of  headings  9902.28.09, 
9902.28.10  and  9902.32.82  are  modified  by  deleting  "2903.69.70" 
and  inserting  "2903.69.80"  in  lieu  thereof. 

(2) (a) .   Subheading  2921.43.80  is  superseded  and  the  following 
provisions  inserted  in  numerical  sequence: 

{Afnine-fijnction  compounds:]  ^  > 

[Aromatic  monoamines  and  their...) 
[Toluidines  and  ttwir...] 
*2921 .43.22  /\/-Ethyl-/V-{2-methyl-2-propenyl)-2,6- 

dinitrch4-<trifliioromethyl)benzeaamine . 


*2921  43.90 


[OtherJ 
Other 


0.2#ykg  + 
7.7% 


6.2^g  + 
7.7% 


Free  (A*.CA.D.E. 

IL.J,MX) 
0.4^9  + 
4.5%  (JO) 

Free  {A+.CA.D.E. 

rUJ.MX) 
0.4^9  * 
4.5%  (JO) 


15.4^/Kg  + 
60%* 


1S.4^/kg-» 
60%' 


(b)  .  Conforming  changes:'* 

(i)  For  subheadi-ngs  2921.4  3.22  and  2921.43.90  on  January  1, 
2004,  the  rate  of  duty  in  the  Rates  of  Duty  1-General  subcolumn 
is  deleted  and  "6.5%"  is  inserted  in  lieu  thereof. 

(ii)  For  subheadings  2921,43.22  and  2921.43.90  on  January  1 
for  each  of  the  dated  columns  listed  below,  the  rate  of  duty  in 
the  Rates  of  Duty  1-Special  subcolumn  followed  by  the  symbol  "JO" 
is  deleted  and  rate  of  duty  for  such  dated  column  is  inserted  in 
lieu  thereof. 


2004 


20(35 


0.2<J/kg  +  2.2% 


Free 


(iii)  The  article  description  of  heading  9902.30.49  is 
modified  by  deleting  "2921.43.80"  and  inserting  "2921.43.22"  in 
lieu  thereof. 

[iv]    The  article  descriptions  of  headings  9902.29.59, 
9902.29.62  and  9902.32.12  are  modified  by  deleting  "2921.43.80" 
and  inserting  "2921.43.90"  in  lieu  thereof. 
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(3) (a).   Subheading  4202.92.05  is  superseded  by: 

(Trunks,  suitcases,  vanity  cases,...] 
[Other] 

(Witti  outer  surtece  of...] 
(Insulated  food...] 

"With  outer  surface  of  textile 
materials: 

Beverage  bags  whose  interior 

incorporates  only  a  flexit)le 

plastic  container  of  a  kmd  for 

storing  and  dispensing 

potable  t>everages  through 

attached  flexible  tubing  


4202.92.04 


7% 


i  4202.92.08 


Other 


(b) .  Conforming  change:   For  subheadings  4202.92.04  and  • 
4202.92.08  on  January  1,  2004,  the  rate  of  duty  followed  bv  the  " 
drSted"f "  \"  P%-"^^—  -^  the  symbol  "  JO  "'in  parentheses  Le 
« li"  ?«      !  !  ""^'^f  °^  """^y  1-Special  subcolumn  and  the  symbol 
JO  IS  inserted  xn  alphabetical  order  in  the  parentheses 
following  the  Free  rate  of  duty  in  such  subcolumn. 

t4).   Subheading  7202.93.00  is  superseded  by: 


7% 


J.MX) 
1.7%  (JO) 

Free  (CA.E.JL.J. 

MX) 
1.7%  (JO) 


Free 

(A.CA.E.IL. 

40% 


40%" 


7202.93 
7202.93.40 


7202.93.80 


(Fenoalfoys :]  j 

(Other] 

Ferroniobium: 

Containing  by  weight  less  than  0.02 

percent  of  phosphorus  or  sulfur  or  less 

than  0.4  percent  of  silicon  5% 


Other 


5% 


Ffee(A+.CA.D.E.      25% 
IL.J,JO.MX) 

Free  (A.CA.D.E.        25%" 
IL.J.JO.iyK) 


(5) (a).   Subheading  7202.99.50  is  superseded  by: 

[Ferroattoys :] 
(Other] 

(Other] 
"7202.99.20  Calcium  silwon 5% 


Pther 5^ 


7202.99.80 


FrBe(A.CAX>.E.        25% 
IL.J.JO.MX) 

Free  (A1-.CA.0.E.      25%' 
IL.J.JO,MX) 


."WWSiJW-Jiil  I- 


39802 


Federal  Register /Vol.  68,  No.  127 /Wednesday.  July  2,  2003  /  Presidential  Doounents 


Annex   I    (continued) 


Section  B.    (con.) 


(b) .   Conforming  change:  The  article  description  of  heading 
9902.72.02  is  modified  by  deleting  "7202.99.50"  and  inserting 
"7202.99.80"  in  lieu  thereof. 

(6).   Subheading  8414.51.00  is  superseded  by: 

[Air  or  vacuum  pumps,  air  or...] 
[Far»:J 
'8414.51  Table,  floor,  waH,  window,  ceiling  or  roof  fans, 

witti  a  self-contained  electric  motor  of  an  output 
not  exceeding  125  W 

8414.51.30  Ceiling  fans  for  permanent  installation 4.7%  Free  (A,C,CA,E,        35% 

IL.  J,JO.MX) 

841451.90  Other 4.7%  Free  (A.C,CA,E,        35%" 

IL.J.JO.»«() 


Section  C.   Each  enumerated  article's  preferential  tariff 
treatment  under  the  Generalized  System  of  Preferences  (GSP)  in 
the  HTS  is  modified  as  provided  in  this  section. 

(1) .  For  the  following  subheadings,  the  Rates  of  Duty  1-Special 
subcolumn  is  modified  by  deleting  the  symbol  "A+,"  and  inserting 
an  "A,"  in  lieu  thereof. 


0406.20.51 
0406.90.41 


1202.10.40 
1202.20.40 


1901.90.42 
2001.90.20 


2008.11.25 
2008.11.45 


(2) .  For  the  following  subheadings,  the  Rates  of  Duty  1-Special 
subcolumn  is  modified  by  deleting  the  symbol  "A+,"  and  inserting 
an  "A*,"  in  lieu  thereof. 

2917.12.10 

2921.43.15 

3806.90.00 

(3) .   For  the  following  subheadings,  the  Rates  Of  Duty  1-Special 
subcolumn  is  modified  by  inserting  the  symbol  "A+,"  in 
alphabetical  order. 


8211.91.20 
8215.99.01 


8215.99.10 
8215.99.30 
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Annex  I  (continued) 


Section  C.    (con.) 


(4).   For  the  following  subheadings,  the  Rates  of  Duty  1-Special 
subcolumn  is  modified  by  deleting  the  symbol  "A-  and  inserting 
an  "A"  in  lieu  thereof.  ^ 


0711.30.00 
0712.90.74 
1703.90.50 
2002.90.40 
2005.10.00 
2007.99.50 
2008.19.30 
3904.21.00 
4006.10.00 


4010. 
4012. 
4101. 
4101. 
4101. 
4103. 
4106. 
4106. 
4107. 


19.50 
90.45 
20.50 
50.50 
90.50 
10.30 
21.90 
22.00 
19.50 


,4107 

.99 

.50 

4113 

.10 

.30 

4113 

.10 

.60 

4411. 

29. 

90 

4823. 

90. 

20 

7113. 

19. 

29 

7116. 

10. 

10 

7409. 

39. 

50 

8211. 

92. 

60 

8211.95.50 
8528.12.16 
8544.30.00 
9105.19.10 
9105.19.40 
9405.30.00 


(5).   For  the  following  provisions,  the  Rates  of  Duty  1-Special 
subcolumn  is  modified  by  deleting  the  symbol  "A-  and  inserting  an 
A"   in  iieu  thereof: 


0410.00.00 
0711.40.00 
1901.20.02 
4012.11.80 
4 106'.  21. 10 


4107.11.80 
4107.99.60 
4412.13.25 
4412.14.25 
4412.19.30 


4802.56.60 
4816.20.00 
5702.99.20 
6802.93.00 
7113.19.25 


7614.10.50 
7615.19.30 
8525.40.80 
9001.30.00 
9305.10.40 


Annex  II 


HTS  subheading  and  countries  for  which  the  competitive  need 
limitation  provided  in  section  503 (c) <2) (A) (i) (ii)  is  waived 


0305.69 
0405.20 
0710.29 
0712.90 
=  0714 
0802 
0802 
0804 
0810 
0813 
0813 


20. 
31. 
50. 
50. 
60. 
30. 
40. 


1301.90. 


-  60  Philippines 
.80  Poland 
.15  India 
.70  Egypt 
.10  India 
.00  Turkey 
.20  Turkey 
.80  Philippines 

00  Thailand 

00  Chile 

10  Thailand 

40  Brazil 


1401 

.90 

.40 

Madagascar 

1604 

.15 

.00 

Chile 

1605 

.90 

.10 

Thailand 

1605 

.90 

.55 

Indonesia 

1701 

.11 

.05 

Mauritius 

1702 

.90 

.35 

Brazil 

1806. 

10. 

43 

Brazil 

1901. 

20. 

45 

Argentina 

1901. 

90. 

28 

Poland 

2008. 

19. 

30 

Turkey 

2008. 

99. 

35 

Thailand 

2008. 

99. 

45 

Philippines 
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2008.99.50 

Thailand 

4107.11.60 

Brazil 

2305.00.00 

Argentina 

4107.19.40 

India 

2306.30.00 

Argentina 

4107.91.40 

India 

2515.12.20 

Turkey 

4107.92.40 

Pakistan 

2804.29.00 

Russia 

4412.99.46 

Chile 

2836.91.00 

Chile 

4802.54.10 

Brazil 

2840.11.00 

Turkey 

4802.54.20 

Indonesia 

2840.19.00 

Turkey 

4802.57.20 

Indonesia 

2841.61.00 

Czech  Republic 

5208.31.20 

India 

2850.00.20 

Russia 

5208.32.10 

India 

2903.51.00 

Romania 

5208.41.20 

India 

2903.69.30 

Russia 

5208.42.10 

India 

2908.10.15 

Hungary 

5209.31.30 

India 

2909.50.40 

Indonesia  - 

5209.41.30 

India 

2917.19.10 

Hungary 

5607.90.35 

Philippines 

2917.32.00 

Indonesia 

5702.39.10 

India 

2918.21.10 

Brazil 

5702.49.15 

India 

2931.00.25 

Brazil 

6116.99.35 

Philippines 

2934.20.05 

Brazil 

6406.10.85 

India 

2938.10.00 

Brazil 

7114.19.00 

India 

4010.12.10 

Hungary 

7202.50.00 

Kazakstan 

4101.90.35 

Brazil 

7202.99.10 

Brazil 

4101.90.50 

Brazil 

8112.92.50 

Chile 

8514.20.40 

Thailand 

* 

8546.10.00 

Brazil 

Annex  III 

HTS  Subheading  and  Country  Granted  A  Waiver  of  the 
Application  of  Section  503(c)(2)(A)  of  the  1974  Act 


HTS 

Subheadina 

Country 

1202.20.40 

Argentina 

2008.11.25 

Argentina 

7113.19.29 

Turkey 

7113.19.50 

Turkey 

7205.50.00 

Kazakhstan 

7202.93.80 

Brazil 

7418.19.50 

India 

8414.51.30 

Thailand 

8528.12.28 

Thailand 

8544.30.00 

Thailand 

9405.50.20 

India 

9405.50.40 

India 

|FR  Doc.  03-17035 
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CFR  PARTS  AFFECTED  DURING  JULY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA)  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


•    3  CFR 

Proclamations: 

7688 39793 

7689 39795 

7  CFR 

718 39447 

1405 39447 

Proposed  Rules: 

1580 39478 

12  CFR 

Proposed  Rules: 

900 39027 

932 39027 

955 39027 

13  CFR 

121 39448 

14  CFR 

39 39449 

Proposed  Rules: 

39 39483,39485 

71 39238 

15  CFR 

922 ...39005 

17  CFR 

30 39006 

20  CFR 

218 39009 

220 39009 

225 39009 

22  CFR 

Proposed  Rules: 

303 39490 

25  CFR 

Proposed  Rules: 

Ch.  I .....39038 

26  CFR 

1 39011.  39012.  39452, 

39453 
602 39012 

Proposed  Rules: 

1 39498 

301 .*. 39498 

27  CFR 

4 39454 

Proposed  Rules: 

* 39500 

24 39500 


31  CFR 

Proposed  Rules: 
103 


32  CFR 

9 

10 

11 

12..„ 

13 


39374 

39379 

• 39381 

39387 

39389 

14 39391 

15 39394 

16 39395 

17 , 39397 

33  CFR 

165 -:......39455 

26 39353 

101 39240 

102 „ 39240 

103 39284 

104.: 39292 

105 39315 

106 39338 

160 39292 

161 39353 

164 39353 

165 39013,  39015.  39017, 

39292,  39353 
Proposed  Rules: 
110 39503 

40  CFR 

52 39457 

80 39018 

180 39428,  39435,  39460. 

39462 
Proposed  Rules: 
52 39041,  39506 

44  CFR 

64 39019 

65 39021 

67 39023 

Proposed  Rules: 

67 39042,  39044,  39046 


46  CFR 

2 

31 

71 

91 

115 

126 

176 


.39292 
.39292 
.39292 
.39292 
.39292 
.39292 
.39292 


.39039 


47  CFR 

0 39471 

32..... 38641 

54 38642.39471 

73 38643 


II 


Federal  Register/ Vol.  68,  No.  127 /Wednesday,  July  2,  2003/Reader  Aids 


49CFR 

541 


50CFR 

.39471  17 


300. 


.39024 


.39624 


Propoaad  Rules: 

17.......;. 

697 


.39507 
.39048 


REMINDERS 

The  items  in  this  list  were 
editorialty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  2,  2003 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Crop  insurance  fraud; 
disqualification  for 
benefits;  published  7-2-03 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Farni  marketing  quotas, 
acreage  allotments,  and 
production  adjustments: 
Crop  insurance  fraud; 
disqualification  for 
benefits;  published  7-2-03 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Fees: 
Official  inspection  and 
weighing  services; 
published  6-2-03 
Correction;  published  6- 
13-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Famoxadone;  published  7-2- 
03 

Glyphosate;  correction; 
published  7-2-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Sen/ice — 
Schools  and  libraries; 
universal  service 
support  mechanism; 
correction;  published  7- 
2-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Orthopedic  devices — 
ResortMible  calcium  salt 
bone  void  filler  device; 
classification;  published 
6-2-03 
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iii 


HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Delaware  River,  DE;  marine 
events;  published  6-2-03 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards: 
Powered  industrial  tmcks; 
published  6-2-03 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  theft  prevention 
standard: 
High-theft  vehicle  lines  for 

2004  model  year;  listing; 

published  7-2-03 

TREASURY  DEPARTMENT 
Fiscal  Service 

Agency  information  collection 
activities;  proposals, 
submissions,  and  approvals; 
published  7-2-03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Compensatory  stock  optkyis 
transfers;  published  7-2-03 

Outtx)und  liquidations  into 
foreign  corporations;  anti- 
abuse  rule;  published  7-2- 
03 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Nectarines  and  peaches 
grown  in — 

California;  comments  due  by 
6-9-03;  published  4-9-03 
[FR  03-08650] 
Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08648] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Medical  records 
maintenance;  comments 
due  by  6-10-03;  published 
4-11-03  [FR  03-08928] 

Viaises,  serums,  toxins,  etc.: 
Veterinary  biological 
products;  actions  by 
licensees  and  permitees 
to  stop  preparation, 


distribution,  sale,  etc.; 
comments  due  by  6-9-03; 
putMished  4-9-03  [FR  03- 
08599] 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Special  programs: 
Famri  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
•  Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002r 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
M597] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service    . 

Program  regulations: 
Fanm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
[FR  03-08646) 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Farm  Security  and  Rural 
Investment  Act  of  2002; 
implementation — 
Loan  eligibility  provisions; 
comments  due  by  6-9- 
03;  published  4-9-03 
■    [FR  03-08646] 
Minor  Program  loans; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08597] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Northeastern  United  States 
fisheries — 

Noftfieast  multispecies: 
comments  due  by  6-10- 
03;  published  5-23-03 
[FR  03-13013] 
West  Coast  States  and 

Westem  Pacifk: 

fisf>eries — 
,     Padfk:  Coast  groundfish; 
comments  due  by  6-13- 
03;  published  5-16-03 
[FR  03-12315] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Yangit>le  item  martung  and 
valuing;  contractor 
possession  of  government 
property;  comments  due 
by  6-9-03;  published  5-12- 
03  [FR  03-11726] 
ENERGY  DEPARTMENT 
Polygraph  Examination 
Regulations; 

counterintelligence  polygraph 
program;  comments  due  (jy 
6-13-03;  published  4-14-03 
[FR  03-09009] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
Federal  operating  pennit 
programs — 
California  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11910] 

California  agricultural 
sources;  fee  payment 
deadlines;  comments 
due  by  6-12-03; 
published  5-13-03  [FR 
03-11911) 
Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Stationary  gas  turbines; 
comments  due  by  6-13- 
03;  published  5-28-03  [FR 
03-13416] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Mississippi;  comments  due 
by  6-11-03;  published  5- 
12-03  [FR  03-11751] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  6- 
12-03;  published  5-13-03 
[FR  03-11749] 
Hazardous  wastes: 
ldentifk»tion  and  listing- 
Hazardous  waste 
mixtures;  wastewater 
treatment  exemptkxis 


IV 
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(headworks 

exemptions);  comments 

due  by  6-9-03; 

published  4-8-03  [FR 

03-08154) 
Solid  wastes: 
Project  XL  (excellence  and 
Leadership)  program;  site- 
specific  projects — 
Anne  Arundel  County 

Millersviile  Landfill, 

Sevem,  MD;  comments 

due  by  6-12-03; 

published  5-13-03  [FR 

03-11909] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Local  number  portability; 
implementation — 
Declatory  ruling  peition; 
comments  due  by  6-13- 
03;  published  6-10-03 
[FR  03-14740) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Current  good  manufacturing 
practice — 

Dietary  supplements  and 
dietary  supplement 
ingredients;  comments 
due  by  6-11-03; 
published  3-13-03  [FR 
03-05401] 
Human  drugs  and  biological 
products: 
Bar  code  label 
requirements;  comments 
due  by  6-12-03;  published 
3-14-03  [FR  03-05205] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Quarantine,  inspection,  and 
licensing: 

Communicable  diseases 
control — 

Quarantine  of  persons 
believed  to  be  infected 
with  communicable 
diseases;  comment 
due  by  6-9-03; 
published  4-10-03  [FR 
03-08736) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

ArKhorage  regulations  and 
ports  and  waterways  safety: 
Lake  Mk:higan — 
ChKago,  IL;  safety  zone; 
comments  due  by  6-10- 
03;  published  5-20-03 
[FR  03-12494] 
Boating  safety: 
Regulatory  review;  impact 
on  small  entities; 


comments  due  by  6-12- 
03;  published  2-12-03  [FR 
03-03461] 
Drawbrkjge  operations: 

Fk)nda;  comments  due  by 
6-9-03;  published  4-10-03 
[FR  03-08690) 
Ports  and  waterways  safety: 

Chesapeake  Bay,  MD;  Cove 
Point  Liquefied  Natural 
Gas  Temiinal;  safety  and 
security  zone;  comments 
due  by  6-12-03;  published 
5-15-03  [FR  03-12050) 

Port  Everglades  Hartxjr, 
Fort  Lauderdale,  FL; 
regulated  navigation  area; 
comments  due  by  6-12- 
03;  published  5-13-03  [FR 
03-11811] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Publk:  and  Indian  housing: 
Publk:  housing  assessment 
system;  char^ges; 
comments  >-iue  by  6-8-03; 
published  4-4-03  [FR  03- 
08175] 

LABOR  DEPARTMENT 
Employment  and  Training 
Administration 

Senior  Community  Servk:e 
Employment  Program;  , 

comments  due  by  6-12-03; 
published  4-28-03  [FR  03- 
09579] 

PERSONNEL  MANAGEMENT 
OFFICE 

Group  life  insurance;  Federal 

employees: 

Premium  rates  and  age 
bands;  comments  due  by 
6-9-03;  published  4-9-03 
[FR  03-08610) 

TRANSPORTATION 
DEPARTMENT 

Computer  reservatron  systems, 
carrier-owned: 
General  policy  statements; 

comments  due  by  6-9-03; 

published  5-9^3  [FR  03- 

11634] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
AeroSpace  Technotogies  of 

Australia  Pty  Ltd.; 

comments  due  by  6-9-03; 

published  4-29-03  [FR  03- 

10516] 
Boeing;  comments  due  by 

6-9-03;  published  4-24-03 

[FR  03-10117] 

EXTRA  Flugzeugbau  GmbH; 
comments  due  by  6-9-03; 
published  5-2-03  [FR  03- 
10846] 


Lockheed;  comnrwnts  due 
by  6-13-03;  published  4- 
.  29-03  [FR  03-10513) 

Class  D  and  Class  E 
airspace;  comments  due  by 
6-10-03;  published  5-5-03 
[FR  03-11030) 

Class  E  airspace;  comnients 
due  by  6-10-03;  published 
5-5-03  [FR  03-11034) 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Cargo  tank  nrrator  vehk:les 

transporting  flammable 

lk|uids;  external  product 

piping;  safety 

requirements;  comments 

due  by  6-10-03; 

published  2-10-03  [FR 

03-03262) 

TRANSPORTATION 

DEPARTMENT 

Saint  Lawrence  Seaway 

Development  Corporation 

Seaway  regulations  and  rules: 
Stem  anchors  and 
navigatk)n  underway; 
comments  due  by  6-12- 
03;  published  5-13-03  [FR 
03-11895] 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Practice  and  procedure: 
Rate  challenges;  expedited 
resolution  under  stand- 
alone cost  methodology; 
comments  due  by  6-9-03; 
published  4-9-03  [FR  03- 
08645] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Corporate  activities: 
Electronic  filings  by  national 
banks;  comments  due  by 
6-13-03;  published  4-14- 
03  [FR  03-08995) 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Stock  dispositions; 
suspension  of  losses; 
comments  due  by  6-12- 
03;  published  3-14-03  [FR 
03-06118) 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 


Anti-nroney  laundering 
program  for  persons 
involved  In  real  estate 
closings  and 
settlements;  comments 
due  by  6-9-03; 
published  4-10-03  [FR 
03-08688] 


LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk;  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http://    ,  ■ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2312/P.L.  108-39 

ORBIT  Technkal  Corrections 
Act  of  2003  (June  30,  2003; 
117  Stat.  835) 

H.R.  235Q/P.L.  10&-h«0 

Welfare  Reform  Extension  Act 
of  2003  (June  30,  2003;  117 
Stat.  836) 

Last  List  June  30,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscritje,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  sen/ice  is  strictly 
for  E-mail  notifkation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sen/ice. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INRMMAtMNI  ABOUT  THE  SUPBIINTCNOOrr  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know^when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
^^^'  *"  ^^^^^^'^^  Printing  Office  mails  each  subsc^o^y^rJ^rZT^^^ 
STo^^  T  ^  ««ly«^[««=*«l  fice  by  checking  the  number  that  foUows  month/year  code  on 
thetophneofyourlabelajjAoHwrnf/iijcaw^/e;  j«uw««=uu 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  dale. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  dMwn  date. 


:  AEB   SMITH212J 

:  JOHN   SMITH 

:  212    HAIN   STREET 

:  FORESTVILLE   MD   20704 


/•• 

OBC97R1 


• 

•••••••    /••••••• 

:  AFRDO  .<;mtth?i?j 

De07Rl 

:  JOHN    SMITH 

:  212    MAIN   STREET 

i  ; 

:  FORESTVILLE  MD   20704 

• 

»•••••»•••••••»• 

?v™..Tk^  ^      serviced  continues  without  intemiption,  please  return  your  renewal  notice  pnmpd, 
U  your  subscription  service  is  discontmued,  simply  send  your  mailing  label  from  any  issue  to  Se 
Supenntendent  of  Documents.  Washington.  DC  20402-9372  with  ihe  proper  remittMce  Your 
will  be  reinstated. 


service 


5l,^I!!!I^ZT  fS?^'  ^^"^  ^^^  ^°^  MAILING  LABEL,  along  with  your  new  address  to  the 
DcSS-tsTS    ^"°'^°'''  ^""-  ^^^'^'^  List  Branch.  Mail  Stop:  SSOM.  Washington. 

To  inqoire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  alone  with 
your  cofrespondenc«.  to  the  Superintendent  of  Documents.  Attn:  Chief.  Mail  List  Branch,  M^l 
Stop:  SSOM.  Washmgton,  DC  20402-9373. 

To  order  a  new  subscriptien:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 

Ch»rg»  your  order. 

1  r*i5.  entw  my  subscription(s)  as  follows:  To  bx  your  oiidcn  (202)  512-2250 


Ormr  PicMMtng  Codr 

*5468 


Pbooe  yoor  orders  (202)  512-1800 

rfS^'S^n-^^'!!/^?^  (FR);  «.cWm^  4e  daily  Fede«l  Register,  monthly  Index  and  Lis. 
ot  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Regista-.  daity  only  (FRDO).  at  $699  each  per  year. 


J^^onTc^sZe^eL'lSdmr 


Company  or  pasooaJ  name 
Additionil  addrcss/attentioo  line 


Street  address 


aty,  Slaie,  ZIP  code 


Daytime  pfaone  including  area  code 


Purchase  order  number  (optional) 


(Please  type  or  print) 


VIS     NO 


Please  Chooae  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  (^  Dociuneitts 
D  GPO  Deposit  Account        |    |    |    |    |    |~7~l-n 
D  VISA      D  MasteiCard  Account 

1 1 1 1  N  1 1 1 1 1 1 1 1 1 1 1  i-m 
rmn 


(Credit  card  expimioB  dale) 


Thamkyoufor 
yomr  order! 


Autlioriziiij  signamre 


Mail  To:  Superintendent  (rf  Documents 

P.O.  Box  371954.  Pittsbureh.  PA  1S2W-79S4 


Public  Laws 


106th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  ttie  initial  publication  of  Federal 
laws  up>on  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  alliDublic  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintender^  of  Documents, 
U.S.  Government  Printing  CWice.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I    1  lliiS,  enter  my  subscription(s)asfoUows: 


Ordtr  PracMsing  Cod*: 

*6216 


Charge  your  order. 
It*  Etey/t 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  mdudes  regular  dcMnestk  postage  and  handling  and  is  subject  to  change. 


Company  or  penonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZSP  code 


Daytime  phone  including  area  code 


Purcliase  order  number  (optional) 
May  nc  nMke  yaar  aHDcMifacss 


toodMr 


YES  NO 


nease  Choose  Method  of  Payment: 

t I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-D 


VISA 

1 1  MasterCard  Account 

IE              ZH 

(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  2xa 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


/^-^/^   vJ>s/ 


'  Public  Papers 
ofthe 
Presidents 
oftiie 
United  States 

WnUaa  J.  CUatOB 
1993 

(»«»kl) J61.00 

199S 

(fiook  n) J61.00 

1994 

(Book  I) $58.00 

1994 

CB«»kn) 152.00 

I99S 

(Book  I) $60.00 

1995 

(Book  n) ,  .$66.00 

1996 

(Book  I) 466.00 

1996 

(Book  n) .$72,00 

1997 

(Book  I) 469.00 

1997 

(Book  H) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(BookU) $76.00 

2000-2001 

(Book  I) $68.60 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  ni)    $76.00 

PuUuhed  by  the  Office  of  the  f^denl  R^istti, 
National  Archives  and  Reconb  Adniinistntiaa 

Mail  order  to: 

Superintendent  of  Documents  * 

P.O.  Box  371954,  Pittsburgh,  PA  (Bkmq 


Microfiche  Editions  Available... 


Federal  Registw 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  siibscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  ttie 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  is  published  in  24x 
microfiche  fonnat  and  the  current 
year's  volumes  are  mailed  to 
subscrit)ers  as  issued. 


Microfiche  Subscription  Prif^es: 
Federal  Register. 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  RegHlatims: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Oder  ProcMsmg  Ccxle. 

*  5419 

I I  Y  CjS.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

_ Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      D  One  year  at  $298  each 


Charge  your  order. 

If 8  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S . 

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

May  we  make  yourname/addres  avaibUe  to  odwr  naieis?      | |  |    ] 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


-a 


VISA               MasterCard  Account 

thank  you  for 

(Crpdit  rani  riniRirinn  riatr)                                          ,       , 

Authorizing  signature 


l(MI 


Mail  To:'  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


Order  Noi^f 

The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Govenunent,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial  and  executive  taanches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  Usts 
the  agencies  and  ftinctions  of  the  Federal  Govenmient  aboUsh- 
ed,  transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  pubUshed  by  the  Office  of  the  Federal 
tegister.  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publicatioiis  Order  Form 


i^uCAToe  •  PBWowLS  •  aecTHOMC  PBooucre 


Odar  ProcaMing  Cod*: 

♦7917 


Charge  your  enter.  ^^ 


It'eEaeyl 


U  YES,  please  send  me copies  of  TTw  United  Stetes  Govenunent  Manual  2002/2003, 


To  fax  your  orders  (202)  512-2250 
Phone  your  ordns  (202)  512-1800 


S/N  069-^)00-00145-9  at  $49  ($68.60  foreign)  each 


Total  cost  of  my  order  is  $ 

Company  or  personal  name 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  or  print) 


Additiooal  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Please  Choose  Method  of  Payment: 

U  Check  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        M    |    |    |    ["n-fl 
LJ  VISA      U  MasterCard  Account 

1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1  M  I  n 

Thatikyoufor 
your  order! 


(Credit  card  expiration  date) 


Purchase  order  number  (optional) 


Authorizing  signature 


9/02 


YES     NO 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET    . 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


Keeping  America 
Informed 

. .  .electronicalh! 


^^ 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  pjTi.  Eastern  time). 

Fax:  (202)  512-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 
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of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
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The  FEDERAL  REGISTER  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
ate  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
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Agricultural  Marketing  Service 

CFR  Part  54 
[Doclcet  Number  LS-02-06] 
RIN  0581-AC13 

Changes  in  Fees  for  Federal  Meat 
Grading  and  Certification  Services 

MQENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  revising  the  hourly 
fees  charged  for  voluntary  Federal  meat 
grading  and  certification  services 
performed  by  the  Meat  Grading  and 
Certification  (MGC)  Branch.  The  hourly 
fees  will  be  adjusted  by  this  action  to 
reflect  the  increased  cost  of  providing 
service,  and  to  ensm«  that  the  Federal 
meat  grading  and  certification  program 
operates  on  a  financially  self-supporting 
basis. 

EFFECTIVE  DATE:  July  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  R.  Meadows,  Chief,  MGC  Branch, 
telephone  number  (202)  720-1246  or  e- 
mail  Lcny.Meadows@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Secretary  of  Agriculture  is 
authorized  by  tiie  Agricultxu-al 
Marketing  Act  of  1946  (AMA),  as 
amended  (7  U.S.C.  1621,  et  seq.),  to 
provide  voluntary  Federal  meat  grading 
and  certification  services  to  facilitate  the 
orderly  marketing  of  meat  and  meat 
products  and  to  enable  consumers  to 
obtain  the  quality  of  meat  they  desire. 
The  AMA  also  provides  for  the 
collection  of  fees  from  users  of  the 
Federal  meat  grading  and  certification 
program  that  are  approximately  equal  to 
the  cost  of  providing  service.  The  hourly 
fees  are  established  by  equitably 


distributing  the  program's  projected 
operating  costs  over  the  estimated  hoiu^ 
of  service — revenue  hours — provided  to 
users  of  the  service  on  a  yearly  basis. 
Nearly  80  percent  of  operating  costs  are 
derived  ft-om  employee  salaries  and 
benefits.  The  remaining  operating  costs 
include  travel,  training,  and 
administrative  expenses.  Revenue  hours 
include  commitment  and 
noncommitment  base  hours,  premiimi 
hours,  and  holiday  hours.  Periodically, 
the  fees  must  be  adjusted  to  ensiu%  that 
the  program  remains  financially  self- 
supporting. 

Despite  cost  reduction  efforts  and 
hourly  fee  increases  in  199B  and  2000, 
the  MGC  Branch  incurred  a  $667,000 
operating  loss  in  fiscal  year  (FY)  2001. 
Furthermore,  AMS  projects  that  the 
MGC  Branch  will  lose  an  additional 
$8.6  million  through  FY  2004  and 
totally  deplete  program  reserves  to  the 
point  of  deficit  operations  (i.e.,  FY  2002, 
$1.6  million;  FY  2003;  $2.9  million;  and 
FY  2004.  $4.1  million). 

In  view  of  these  considerations,  AMS 
will  increase  hourly  fees  charged  to 
users  of  the  service.  The  base  hourly  fee 
for  commitment  applicants  will  increase 
from  $45  to  $55.  A  commitment 
applicant  is  a  user  of  meat  grading  and 
certification  services  who  agrees  to  pay 
for  five  continuous  8  hour  days, 
Monday  through  Friday  between  the 
hours  of  6  a.m.  and  6  p.m.,  excluding 
Federal  legal  holidays.  The  base  hoiurly 
fee  for  noncommitment  applicants  will 
increase  irom  $52  to  $64.  A 
noncommitment  applicant  is  a  user  of 
meat  grading  and  certification  services, 
who  agrees  to  pay  an  hourly  fee  without 
committing  to  a  certain  number  of 
service  hours.  The  premium  hourly  fee 
will  increase  fi-om  $57  to  $70.  The 
premiiun  hourly  fee  is  charged  to 
applicants  when  meat  grading  and 
certification  services:  (1)  Exceed  8  hours 
per  day;  (2)  are  performed  before  6  a.m. 
and  after  6  p.m.  Monday  through 
Friday;  or  (3)  are  performed  any  time  on 
Satxirday  or  Sunday,  except  on  Federal 
legal  holidays.  The  hoHday  fee  will 
increase  fit)m  $90  to  $110  and  is 
charged  to  applicants  for  meat  grading 
and  certification  services  provided  on 
Federal  legal  holidays. 

Executive  Order  12866 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866,  and  has  not  been  reviewed 


by  the  Office  of  Management  and 
Budget. 

Regulatory  Flexibility  Act 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601.  et  seq.),  the  Administrator  of 
AMS  considered  the  economic  impact 
of  this  action  on  small  entities  and 
determined  that  it  will  not  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

AMS,  through  its  MGC  Branch, 
provides  voluntary  Federal  meat  grading 
and  certification  services  to  450 
businesses,  including  152  livestock 
slaughterers,  79  facilities  that  process 
federally  donated  products.  74  meat 
processors.  46  livestock  producers  and 
feeders,  28  brokers.  26  organic  certifying 
companies.  25itrade  associations,  17 
State  and  Federal  entities,  and  3 
distributors. 

Seventy-two  percent  (i.e.,  324)  of 
these  businesses  are  small  entities 
which  generate  approximately  1 7 
percent  of  the  MGC  Branch's  revenues. 
A  small  entity  is  defined  for  the  meat 
packing  and  processing  industry  as  a 
company  that  employs  less  than  500 
employees.  No  entity,  small  or  large,  is  • 
obligated  to  use  voluntary  Federal  meat 
grading  and  certification  services 
provided  under  the  authority  of  the 
AMA. 

Voluntary  Federal  meat  grading  and 
certification  services  facilitate  the 
orderly  marketing  of  meat  and  meat 
products  and  enable  consimners  to 
obtain  the  qualitv  of  meat  they  desire. 
Grading  services  consist  of  the 
evaluation  of  beef,  lamb.  pork,  veal,  and 
calf  carcasses  for  compliance  with  the 
grades  of  the  appropriate  official  U.S. 
Standard.  The  MGC  Branch  grades 
approximately  22.1  billion  pounds  of 
meat  each  year.  Certification  services 
consist  of  the  evaluation  of  meat  and 
meat  products  for  compliance  with 
specification  and  contractual 
requirements.  Certification  services  are 
regularly  used  by  meat  purchasers  to 
ensure  that  the  quality  and  yields  of  the 
products  they  purchase  comply  with 
their  stated  requirements.  The  MGC 
Branch  certifies  approximately  18.1 
billion  pounds  of  meat  and  meat 
products  each  year. 

AMS  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  most  recent 
review  determined  that  the  existing  fee 
schedule  for  the  MGC  Branch  would  not 
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generate  sufficient  revenues  to  recover 
operating  costs  for  current  and  near- 
term  periods  while  maintaining  an 
adequate  reserve  balance.  In  FY  2001 , 
the  MGC  Branch  incurred  a  $657,000 
operating  loss;  in  FY  2002  operating 
losses  were  $1.6  million  and,  without  a 
fee  increase,  FY  2003  operating  losses 
are  projected  to  reach  $2.9  million. 
These  combined  losses  will  deplete 
MGC  Branch's  operating  reserve  and 
place  the  MGC  Branch  in  an  luistable 
hnancial  position  that  will  adversely 
affect  its  ability  to  provide  the  currently 
available  meat  grading  and  certification 
services. 

Since  1993,  the  MGC  Branch  has 
controlled  operating  costs  by  closing 
three  field  offices,  reducing  mid-level 
supervisory  staff  by  over  50  percent,  and 
reducing  the  number  of  support  staff  by 
38  percent.  At  the  same  time,  the  MGC 
Branch  has  utilized  automated 
information  management  systems  for 
data  collection,  retrieval,  and 
dissemination,  applicant  billing,  and 
disbursement  of  employeejentitlements. 
The  reduction  in  field  offices, 
supervisory  staff  and  support  personnel 
and  the  increased  use  of  automated 
systems  has  enabled  the  MGC  Branch  to 
absorb  a  substantial  portion  of  the 
operating  costs  and  minimize  hourly  fee 
increases  over  the  past  9  years. 
However,  the  MGC  Branch  has 
continued  to  lose  revenue  due  to  the 
implementation  of  more  cost-efficient 
audit-based  and  pilot  certification 
programs.  These  programs,  while 
providing  an  equal  or  higher  level  of 
assiuance,  require  fewer  personnel  and 
generate  fewer  revenue  hours  when 
compared  to  traditional  certification 
services.  Accordingly,  the  overall  cost  of 
service  to  the  industry  is  reduced. 
Consolidation  within  the  livestock  and 
meat  industry  has  also  contributed  to  a 
decline  in  MGC  Branch  revenue  because 
there  are  fewer  applicants  and  they  are 
able  to  perform  work  more  efficiently. 
Moreover,  the  MGC  Branch  operating 
costs  increased  due  to  expenses 
associated  with:  (1)  Ongoing 
information  system  technology  upgrades 
to  remain  compatible  with  customer  and 
Agency  systems;  (2)  congressionally 
mandated  salary  increases  for  all 
Federal  Government  employees  in  2001 , 
2002.  and  2003;  (3)  infiation  of 
nonsalary  operating  expenses;  and  (4) 
acciunulated  increases  in  continental 
United  States  (CONUS)  per  diem  rates, 
mileage  rates,  and  office  maintenance 
expenses. 

This  fee  increase  will  raise  the  hourly 
fees  charged  to  users  of  Federal  meat 
grading  and  certification  services.  After 
implementation.  AMS  estimates  that 
this  action  will  provide  the  MGC  Branch 


an  additional  $401,000  per  month  in  FY 
2003.  Of  this  $401,000,  small  businesses 
would  pay  an  average  of  $68,170  or  an 
additional  $210  per  month  ($2,520  per 
year)  per  applicant.  This  fee  increase 
coupled  with  a  projected  increase  in 
revenue  hours  will  increase  revenues  by 
$4.8  million  per  year  and  offset  FY  2002 
operating  losses  of  $1.6  million  and 
projected  FY  2003  losses  of  $2.9 
million.  Even  Avith  this  action,  the  imit 
cost  for  MGC  Branch  service  (revneue/ 
total  pounds  graded  and  certified)  will 
remain  unchanged  at  approximately 
$0.0006  per  pound. 

AMS  projects  that,  without  an  hoiuly 
fee  increase,  the  MGC  Branch  will  lose 
an  additional  $8.6  million  through  FY 
2004  and  totally  deplete  program 
reserves  to  the  point  of  deficit 
operations.  Any  further  reduction  in 
MGC  Branch  services  has  the  potential 
to  substantially  harm  small  and  limited 
resource  firms  that  rely  on  grading  and 
certification  services  to  help  distinguish 
and  market  their  products  in  the  global 
marketplace. 

Civil  Justice  Reform 

This  action  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect  and  will  not  pre- 
empt any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict.  There 
are  no  administrative  procedures  which 
must  be  exhausted  prior  to  any  judicial 
challenge  to  provision  of  this  rule. 

Paperwork  Reduction  Act 

This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  users  of  Federal  meat 
grading  and  certification  services. 

Comments  and  Responses 

On  November  1,  2002.  AMS 
published  a  proposed  rule  in  the 
Federal  Register  to  increase  the  fees  for 
Federal  meat  grading  and  certification 
services  and  requested  comments  by 
January  1,  2003.  The  Agency  received 
three  comments. 

The  first  respondent  understood  that 
normal  inflation  and  rising  operating 
costs  affect  operating  expenses. 
However,  the  respondent  opposed  the 
magnitude  of  the  proposed  fee  increase 
and  called  the  increase  twice  as  large  as 
needed;  indicated  that  the  new  MGC 
Branch  staffing  guidelines  coupled  with 
the  proposed  fee  increase  would 
negatively  impact  virtually  all  sectors  of 
the  livestock  and  meat  industry;  and 
said  the  formula  used  to  estimate  the 
per  pound  cost  of  providing  services 
was  outdated.  This  respondent  also 
urged  the  MGC  Branch  to  further 


streamline  services  by  consolidating 
branch  offices  and  reducing  staff; 
explore  alternative  revenue  sources;  and 
focus  on  new  technology  that  would 
decrease  user  costs  to  and  improve  the 
accuracy  of  the  grading  service. 

(Note:  In  August  2002,  the  MGC  Branch 
implemented  recommended  in-plant  staffing 
guidelines  for  high  volume,  high  speed  beef 
grading  operations.  The  recommended 
staffing  guidelines  were  implemented  to 
safeguard  Federal  meat  graders  form 
repetitive  motion  injuries. 

The  second  respondent  favored  a 
standardized  meat  grading  system  with 
less  staff  and  an  automated  grading 
system,  the  respondent  felt  that  an 
automated  grading  system  would  result 
in  higher  grading  accuracy  and  would 
provide  more  valuable  information  to 
cattle  producers  who  make  genetic 
selections  based  on  yield  and  grade 
results. 

The  third  respondent  recognized  the 
benefits  of  the  recently  implemented 
staffing  guidelines,  but  failed  to  see  how 
the  proposed  fee  increase  was  justified 
and  asked  the  MGC  Branch  to  look  for 
more  ways  to  reduce  costs  rather  then 
passing  them  on  to  customers. 

The  comments  fi'om  all  respondents 
can  be  summarized  as  follows:  (1) 
Justify  the  necessity  and  magnitude  of 
the  fee  increase;  (2)  consider  the  impact 
of  total  MGC  Branch  costs  on  the 
livestock  and  meat  industry;  (3) 
reevaluate  the  accuracy  of  the  formula 
used  to  estimate  the  per  pound  cost  of 
providing  services;  (4)  streamline 
services  through  MGC  Branch  office 
consolidation  and  staff  reduction;  and 
(5)  explore  alternative  revenue  soiu-ces 
and  new  technology  to  decrease  user 
costs  and  improve  the  accuracy  and 
efficiency  of  meat  grading  and 
certification  services.  The  Agency 
response  to  each  comment  is  as  follows: 

(1)  Justify  the  necessity  and 
magnitude  of  the  fee  increase:  The  AMA 
provides  for  the  collection  of  fees  from 
users  of  the  Federal  meat  grading  and 
certification  services  that  are 
approximately  equal  to  the  cost  of 
providing  service.  The  hoiu-ly  fees  are 
established  by  equitably  distributing  the 
program's  projected  operating  costs  over 
the  estimated  hours  of  service — revenue 
hours — provided  to  users  of  the  service 
on  a  yearly  basis.  In  FY  2001,  the  MGC 
Branch  incurred  a  $657,000  operating 
loss.  Without  an  hourly  fee  increase,  the 
MGC  Branch  is  projected  to  lose  an 
additional  $8.6  million  through  FY  2004 
and  totally  deplete  program  reserves.  By 
law,  the  program  must  recover  the  cost 
of  providing  grading  and  certification 
services.  Since  the  Agency  has 
implemented  every  reasonable  measure 
to  reduce  expenses,  a  fee  increase  is  the 
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Jy  avenue  available  to  ensure 
levenues  equal  expenses  on  a  sustaining 
lasis. 

j  (2)  Consider  the  impact  total  MGC 
Branch  costs  on  the  livestock  and  meat 
industry:  The  MGC  Branch  issued 
recommended  staffing  guidelines  for 
applicants  of  beef  carcass  grading  and/ 
or  live  animal/carcass  schedule 
certification  services  on  August  22, 
2002.  The  recommended  staffing 
guidelines,  while  increasing  the  number 
of  Federal  meat  graders  in  4  percent  of 
firms  requesting  services,  were  designed 
to  reduce  the  number  of  cumulative 
trauma  disorders  (GTD)  associated  with 
repetitive  motions,  which  is  the  leading 
cause  of  injuries  to  MGC  Branch 
employees. 

Voluntary  Federal  meat  grading  and 
certification  services  are  provided  to 
450  businesses,  including  152  Hvestock 
slaughterers,  79  facilities  that  process 
federal  donated  products,  74  meat 
processors,  46  livestock  producers  and 
feeders,  28  brokers,  26  organic  certifying 
companies,  25  trade  associations,  17 
State  and  Federal  entities,  and  3 
distributors.  Seventy-two  percent  (i.e., 
324)  of  these  businesses  are  small 
entities  which  generate  approximately 
17  percent  of  the  MGC  Branch's 
revenues.  A  small  entity  is  defined  for 
the  meat  packing  and  processing 
industry  as  a  company  that  employs  less 
than  500  employees.  AMS  estimates  that 
the  fee  increase  will  cost  small 
businesses  an  average  of  $68,1 70  or  an 
additional  $210  per  month  ($2,520  per 
year)  per  applicant.  AMS  is  very 
cognitive  of  the  impact  that  fees  charged 
for  meat  grading  and  certification 
services  have  over  all  firms. 

(3)  Reevaluate  the  accumcy  of  the 
formula  used  to  estimate  the  per  pound 
cost  of  providing  services:  In  accordance 
with  the  AMA,  meat  grading  and 
certification  services  are  provided  on  a 
cost  recovery  basis.  The  cost  per  pound 
is  derived  by  dividing  the  total  revenue 
by  the  total  pounds  graded  and  certified 
within  the  same  time  frame.  The 
formula  provides  an  accurate  and 
consistent  comparison  between  the  cost 
of  providing  service  and  the  tonnage  of 
graded  and  certified  carcasses  over  time. 
Since  1993,  the  amount  of  product 
graded  and  certified  per  year  has 
increased  by  13  billion  pounds.  Over 
the  same  timeframe,  the  MGC  Branch 
has  doubled  its  revenue  hour  efficiency 
and  maintained  the  overall  cost  per 
poxmd  of  service  at  $0.0006.  We  believe 
this  method  of  calculating  the  cost  per 
pound  for  providing  grading  and 
certification  services  is  accurate  and 
provides  a  meaningful  way  to  evaluate 
efficiency  over  time. 


(4)  Streamline  senrices  through  MGC 
Branch  office  consolidation  and  staff 
reduction:  hi  the  past  10  years,  the  MGC 
Branch  has  closed  three  area  offices, 
reduced  mid-level  supervisory  staff  by 
over  50  percent,  and  reduced  the 
number  of  support  staff  by  38  percent. 
As  part  of  the  current  MGC  Branch 
reorganization,  the  Branch  will  close  the 
remaining  foiu-  area  offices,  eliminate 
two  levels  of  supervision,  and  transfer 
area  office  functions  to  the  Office  of 
Field  Operations  (OFO)  in  Denver, 
Colorado,  by  the  end  of  FY  2003.  The 
MGC  Branch  reorganization  also 
includes  plans  to  restructure  the 
internal  operations  to  more  effectively 
and  efficiently  service  specific  program 
areas.  The  MGC  Branch  will  maintain 
two  offices:  the  OFO  in  Denver, 
Colorado,  and  the  Headquarter  office  in 
Washington,  DC.  The  Agency  has 
determined  that,  upon  completion  of  the 
current  reorganization,  MGC  Branch's 
operations  will  be  streamlined  to  the 
maximiun  extent  possible. 

(5)  Explore  alternative  revenue 
sources  and  new  technology  to  decrease 
user  costs  and  improve  the  accuracy 
and  efficiency  of  grading  and 
certification  services:  By  law,  the 
Agency  is  required  to  charge  fees  that 
equal  the  cost  of  providing  services. 
Accordingly,  any  "alternative  revenue 
soiuce."  if  required  as  suggested  by  the 
respondent,  would  be  conducted  on  a 
full  cost  recovery  basis.  AMS  has 
actively  participated  with  the  National 
Cattlemen's  Beef  Association  (NCBA), 
the  beef  packing  industry,  instrument 
manufacturers,  and  academia  to  develop 
performance  standards  that  can 
potentially  improve  grading  accuracy 
and  repeatability  thought  the  use  of  an 
electronic  instrument  augmentation 
system  that  measures  the  ribeyes  of  beef 
carcasses.  This  same  concept  is  also 
being  researched  for  lamb  grading 
augmentations.  AMS  is  also  involved 
with  ongoing  studies  to  develop 
technology  that  utilizes  special 
equipment  to  apply  environmentally 
safe  yet  durable  carcass  quality  and 
yield  grade  labels.  Additionally,  the 
Agency  is  working  with  additional 
companies  to  incorporate  voice 
recognition  software  into  this  new  grade 
application  as  well  as  for  general  data 
collection  and  transmission. 

Process  Verified  Programs  such  as  the 
Non  Hormone  Treated  Cattle  Program 
and  the  Pork  for  the  Eiuopean  Union 
Program  provide  complete  traceability 
from  farm  to  plate.  Additional  audit 
based  programs  such  as  the  National 
School  Lunch  Programs'  Canned  Meats, 
and  Ham  Programs  are  being 
implemented  to  improve  the  overall 
selection,  quality,  and  cost  of  the 


services  provided  to  the  industry.  In 
addition,  the  MGC  Branch  has  worked 
with  members  of  the  Federal  purchase 
and  further  processing  industiy  to 
develop  several  pilot  programs  that 
incorporate  audit  based  principles. 
These  programs,  while  providing  the 
same  or  a  higher  level  of  assurance, 
require  graders  to  monitor  and  verify  an 
applicants'  entire  production  process 
rather  than  performing  an  examination 
on  the  end  product.  These  audit  and 
audit  based  programs  also  allow  greater 
scheduling  flexibility,  improve 
operational  efficiencies,  reduce  costs, 
and  provide  value-adding  services  to 
applicants.  The  Agency  believes  that,  to 
the  maximum  extent  possible 
technology  is  being  utilized  to  improve 
the  accuracy  and  cost-effectiveness  of 
meat  grading  and  certification  services.  ; 

List  of  Subjects  in  7  CFR  Part  54     - 

Food  grades  and  standards,  Food 
labeling.  Meat  and  meat  products. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  54  is  amended  as 
follows: 

PART  54— MEATS,  PREPARED 
MEATS,  AND  MEAT  PRODUCTS 
(GRADING,  CERTIFICATION,  AND 
STANDARDS) 

■  1.  The  authority  citation  for  7  CFR  part 
54  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627. 

■  2.  Section  54.27  is  amended  as  follows: 

■  a.  In  paragraph  (a),  remove  "$52"  and 
add  "$64"  in  its  place,  remove  "$57"  and 
add  "$70"  in  its  place,  remove  "$90"  and 
add  "$110"  in  its  place. 

■  b.  In  paragraph  (b),  remove  "$45"  and 
add  "$55"  in  its  place,  remove  "$57"  and 
add  "$70"  in  its  place,  remove  "$90"  and 
add  "$110"  in" its  place. 

Dated:  June  27,  2003. 

A.I.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  03-16828  Filed  7-2-03;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-1146] 

Bank  Holding  Companies  and  Change 
in  Bank  Control 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Final  rule. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  is  adopting  an 


39808 


Federal  Register /Vol.  68,  No.  128 /Thursday,  July  3,  2003 /Rules  and  Regulations 


amendment  to  Regulation  Y  that  would 
permit  bank  holding  companies  to  (i) 
take  and  make  delivery  of  title  to 
commodities  underlying  conunodity 
derivative  contracts  on  an 
instantaneous,  pass-through  basis;  and 
(ii)  enter  into  certain  commodity 
derivative  contracts  that  do  not  require 
cash  settlement  or  specifically  provide 
for  assignment,  termination,  or  offset 
prior  to  delivery. 

DATES:  The  final  nde  is  effective  August 
4, 2003. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Mark  E.  Van  Der  Weide,  Counsel  (202/ 
452-2263).  or  Andrew  S.  Baer,  Counsel 
(202/452-2246),  Legal  Division.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  202/263- 
4869. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Board's  Regulation  Y  currently 
authorizes  bank  holding  companies 
("BHCs")  to  engage  as  principal  in 
forward  contracts,  options,  futures, 
options  on  futiues,  swaps,  and  similar 
contracts,  whether  traded  on  exchanges 
or  not,  based  on  a  rate,  price,  financial 
asset,  nonfinancial  asset,  or  group  of 
assets  (other  than  a  bank-ineligible 
security)  ("Commodity  Contracts").  A 
BHCs  authority  to  enter  into 
Commodity  Contracts  is  subject  to 
certain  restrictions  that  are  designed  to 
limit  the  BHCs  activity  to  trading  and 
investing  in  financial  instnunents  rather 
than  dealing  directly  in  commodities.  In 
particular,  Regulation  Y  provides  that  a 
BHC  may  enter  into  a  Commodity 
Contract  only  if  (i)  the  commodity 
underlying  the  contract  is  eligible  for 
investment  by  a  state  member  bank;  or 
(ii)  the  contract  requires  cash 
settlement;  or  (iii)  the  contract  allows 
for  assignment,  termination,  or  offset 
prior  to  delivery  or  expiration  (the 
"Contractual  Offset  Requirement"),  and 
the  BHC  makes  every  reasonable  effort 
to  avoid  taking  or  making  delivery  of  the 
underlying  conunodity  (3ie  "Delivery 
Avoidance  Requirement").' 

The  effect  of  these  restrictions  is  to 
allow  a  BHC  to  engage  as  principal  in 
cash-settled  derivative  contracts 
involving  any  type  of  commodity  (other 
than  certain  derivative  contracts 
involving  bank-ineligible  seciuities)  but 
to  limit  the  authority  of  a  BHC  to  engage 
in  physically  settled  derivative 
contracts.  Under  these  restrictions,  a 
BHC  may  take  and  make  delivery  on 
physically  settled  derivatives  involving 
commodities  that  a  state  member  bank 


is  permitted  to  own.^  For  all  other  types 
of  physically  settled  derivatives,^  a  BHC 
must  make  reasonable  efforts  to  avoid 
delivery,  and  the  contract  must  have 
assignment,  termination,  or  offset 
provisions. 

The  Bank  Holding  Company  Act 
("BHC  Act"),  as  amended  by  the 
Gramm-Leach-Bliley  Act  (Pub.  L.  106- 
102, 113  Stat.  1338  (1999))  ("GLB  Act"), 
permits  a  BHC  to  engage  in  activities 
that  the  Board  had  determined  were 
closely  related  to  banking,  by  regulation 
or  order,  prior  to  November  12,  1999.  A 
BHC  must  conduct  these  activities  in 
accordance  with  the  terms  and 
conditions  contained  in  such 
regulations  and  orders,  unless  modified 
by  the  Board. 

In  response  to  requests  by  Citigroup 
Inc..  New  York,  New  York 
("Citigroup"),  and  UBS  AG.  Zurich, 
Switzerland  ("UBS"),  the  Board  issued 
a  proposal  in  March  2003  that  would 
modify  the  restrictions  in  Regulation  Y 
to  allow  BHCs  to  enter  into  derivative 
contracts  that  typically  result  in  taking 
and  making  delivery  of  title  to,  but  not 
physical  possession  of,  commodities  on 
dn  instantaneous,  pass-through  basis 
(regardless  of  whether  the  contracts 
contain  specific  assignment, 
termination,  or  offset  provisions).*  The 
Board  received  six  public  comments  on 
the  proposal:  two  from  banking 
organizations,  three  from  financial 
services  trade  associations,  and  one 
from  an  individual.  The  five  financial 
services  commenters  supported  the 
proposal  and  offered  no  general  or 
specific  criticisms  of  the  proposal. 
These  commenters  believed  that  the 
Board's  proposal  would  enhance  the 
ability  of  banking  organizations  to  serve 
as  financial  intermediaries  and  satisfy 
customer  needs  and  would  improve 
liquidity  and  competition  in  a  number 
of  conunodity  markets. 

The  individual  commenter  expressed 
opposition  to  the  proposal.  The 
commenter  asserted  that  the  proposal 
would  reduce  the  stability  of  the 
financial  system  by  permitting  banking 


1 12  CTR  225.28(b)(8)(ii)(B). 


'  State  member  banks  may  own,  for  example, 
investment  grade  corporate  debt  securities,  U.S. 
government  and  municipal  securities,  foreign 
exchange,  and  certain  precious  metals. 

'  These  would  include  derivative  contracts  based 
on.  for  example,  energy-related  commodities  and 
agricultural  commodities. 

♦See  68  FR  12316,  March  14,  2003.  Citigroup  and 
UBS  also  have  asked  the  Board  to  allow  financial 
holding  companies  to  take  and  make  physical 
delivery  of  a  limited  amount  of  commodities  as  an 
activity  that  is  incidental  or  complementary  to 
engaging  as  principal  in  BHC-permissible 
Commodity  Contracts.  The  Board  continues  to 
review  these  broader  requests.  Several  commenters 
on  the  proposed  rule  expressed  support  for  Board 
approval  of  these  broader  requests  by  QtierouD  and 
UBS.  1  .7        o-     r 


organizations  to  engage  in  risky 
activities.  The  commenter  also 
contended  that  permitting  banking 
organizations  to  participate  in  a  wider 
variety  of  derivatives  markets  would 
increase  the  scope  of  potential  conflicts 
of  interest  for  banking  organizations. 

Final  Rule 

After  carefully  reviewing  the  public 
comments  on  the  proposal,  the  Board 
has  determined  to  modify  the 
conditions  that  the  Board  imposed  in 
Regulation  Y  on  the  permissible 
derivatives  activities  of  BHCs  to  permit 
BHCs  to  enter  into  Commodity 
Contracts  that  are  settled  by  the  BHC 
receiving  and  transferring  title  to  the 
underlying  commodity  instantaneously, 
by  operation  of  contract,  and  without 
taking  physical  possession  of  the 
commodity.  The  final  rule  also  modifies 
the  existing  condition  in  Regulation  Y 
that  generally  prevents  BHCs  from 
engaging  as  principal  in  a  physically 
settled  Commodity  Contract  unless  the 
contract  specifically  provides  for 
assignment,  termination,  or  offset  prior 
to  delivery. 

The  Board  adopted  the  restrictions  in 
Regulation  Y  on  the  types  of  Commodity 
Contracts  that  a  BHC  may  enter  into  as 
principal  to  reduce  the  potential  that 
BHCs  would  become  involved  in  and 
bear  the  risks  of  physical  possession, 
transport,  storage,  delivery,  and  sale  of 
bank-ineligible  commodities.  The 
restrictions  ensure  that  the  commodity 
derivatives  business  of  a  BHC  is  largely 
limited  to  acting  as  a  financial 
intermediary  that  facilitates  transactions 
for  customers  who  use  or  produce 
conunodities  or  are  otherwise  exposed 
to  commodity  price  risk  as  part  of  their 
regular  business. 

The  Regulation  Y  derivatives 
restrictions,  however,  have  impeded  the 
ability  of  BHCs  to  participate 
substantially  in  certain  derivatives 
markets.  Notably,  in  some  over-the- 
counter  forward  markets  (U.S.  energy 
markets,  for  example),  the  physically 
settled  derivative  contracts  traded  by  >  • 
market  participants  do  not  specifically 
provide  for  assignment,  termination,  or 
offset  prior  to  delivery  and,  thus,  do  not 
conform  to  the  Contractual  Offset 
Requirement  of  Regulation  Y.  Moreover, 
participants  in  these  markets  generally 
settle  contracts  by  temporarily  taking 
and  making  delivery  of  title  to  the 
luiderlying  commodities  and.  thus,  do 
not  comply  with  the  Delivery 
Avoidance  Requirement  of  Regulation 
Y. 

Financial  intermediary  participants  in 
these  markets  generally  enter  into  back- 
to-back  derivative  contracts  with  third 
parties  that  effectively  offset  each  other. 
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That  is,  financial  intermediaries  in  these 
markets  that  enter  into  a  contract  to  buy, 
for  example,  a  certain  number  of  barrels 
of  oil  from  a  certain  coimterparty  in  a 
certain  future  month  generally  also  will 
enter  into  another  contract,  prior  to  the 
expiration  of  the  original  contract,  to 
sell  the  same  niunber  of  barrels  of  oil  to 
another  counterparty  in  the  same  future 
month  on  substantially  identical 
delivery  terras.  These  market  practices 
typically  result  in  the  creation  of  a  chain 
of  contractual  relationships  that  begins 
with  a  commodity  producer,  passes 
through  a  number  of  intermediaries  who 
have  entered  into  matched  contracts 
both  to  buy  and  sell  the  same 
(^ommodity  at  the  same  future  time,  and 
4nds  with  a  purchaser  that  intends  to 
tjake  physical  delivery  of  the 
qonunodity.  On  the  maturity  date  of  the 
derivative  contracts,  the  producer  will 
be  responsible  for  making  physical 
delivery  and  the  ultimate  buyer  will  be 
i^ponsible  for  accepting  physical 
delivery,  while  each  intermediate 
participant  in  the  chain  will  be  deemed, 
by  operation  of  contract,  to  have 
instantaneously  received  and 
ti^nsferred  legal  title  to  the  commodity. 
I  The  Board  believes  that  a  BHC  that 
t^es  title  to  a  commodity  on  an 
ilistantaneous,  pass-through  basis  takes 
no  risk  that  is  greater  than  or  different 
in  kind  from  the  risk  that  the  BHC  has 
as  a  holder  of  a  commodity  derivative 
contract  that  meets  the  current 
requirements  of  Regulation  Y. 
Instantaneous  receipt  and  transfer  of 
title  to  (but  not  physical  possession  of) 
commodities  does  not  appear  to  involve 
the  usual  activities  relating  to,  or  risks 
attendant  on,  commodity  ownership. 
Instead,  such  transactions  involve  die 
routine  operations  functions  of  passing 
notices,  documents,  and  payments — 
functions  that  BHCs  regularly  perform 
in  their  role  as  financial  intermediaries 
in  other  markets.  Moreover,  although 
BHCs  that  receive  and  transfer  title  to 
commodities  on  an  instantaneous,  pass- 
through  basis  face  default  risks,  they  are 
not  significantly  different  than  the 
default  risks  associated  with  cash- 
settied  derivative  contracts  or  derivative 
contracts  that  include  the  assignment, 
termination,  or  offset  provisions 
currently  required  by  Regulation  Y.s 

I  The  final  rule's  modifications  to 
Regulation  Y  will  enable  BHCs  that 
participate  in  commodity  derivatives 
markets  to  provide  their  customers  with 


•Although  one  commenier  expressed  concern 
th«t  the  rule  would  facilitate  excessive  risk  taking 
by  BHCs,  the  commenter  provided  no  evidence  in 
support  of  this  position.  For  the  reasons  discussed 
above,  the  Board  does  not  believe  that  the  rule  will 
expose  IHCs  to  different  types  or  heightened  levels 
of  risk. 


a  more  comprehensive  range  of  financial 
intermediation  and  risk  management 
services.  In  addition,  the  final  rule 
should  enhance  the  ability  of  BHCs  to 
compete  effectively  with  non-BHC 
participants  in  the  conunodity 
derivatives  markets  (who  currenUy  are 
able  to  engage  in  physically  settled 
derivative  transactions  with  customers). 
,  Moreover,  by  expanding  the  types  of 
derivative  transactions  in  whidi  BHCs 
may  engage,  the  final  rule  should 
augment  the  capacity  of  BHCs  to 
understand  commodity  markets  and  to 
diversify  the  market,  credit,  and  other 
risks  involved  in  derivatives  trading. 

In  addition,  the  Board  does  not 
believe  that  the  final  rule  will  materially 
increase  the  conflicts  of  interest  faced 
by  BHCs  that  participate  in  the 
commodity  derivatives  markets  or  result 
in  any  other  material  adverse  effects. 
Although  the  final  rule  will  enable 
derivatives  affiliates  of  BHCs  to  use  a 
wider  variety  of  transaction  formats,  the 
rule  will  not  expand  the  types  of 
commodities  that  may  serve  as  the  basis 
for  derivative  transactions  engaged  in  by 
BHCs.  Importantiy,  banking 
organizations  are  subject  to  a  number  of 
Federal  banking  laws  designed  to 
prevent  conflicts  of  interest,  including 
sections  23A  and  23B  of  the  Federal 
Reserve  Act  and  section  106  of  the  Bank 
Holding  Company  Act  Amendments  of 
1970.8  Moreover,  banking  organizations 
that  engage  in  derivatives  activities, 
including  the  commodity  derivatives 
activities  newly  authorized  by  the  final 
rule,  would  remain  subject  to  the 
general  securities,  commodities,  and 
energy  laws  and  the  rules  and 
regulations  of  the  Securities  and 
Exchange  Commission,  the  Commodity 
Futures  Trading  Commission  ("CFTC"), 
and  the  Federal  Energy  Regulatory 
Commission.^ 

For  these  reasons,  the  Board's  final 
rule  modifies  Reg\ilation  Y  by  changing 
the  Delivery  Avoidance  Requirement  to 
allow  BHCs  to  take  or  make  delivery  of 
title  to  commodities  underlying 
commodity  derivative  transactions  on 
an  instantaneous,  pass-through  basis.  A 
BHC  takes  and  makes  delivery  of  title  to 
a  commodity  on  an  instantaneous,  pass- 
through  basis  for  piuposes  of  the  final 
rule  only  if  the  BHC  takes  delivery  of 
title  to  the  commodity  from  a  seller  and 
immediately  thereafter  makes  delivery 


of  title  to  the  commodity  to  a  buyer. 
Accordingly,  the  revised  Delivery 
Avoidance  Requirement  would  not 
provide  authority  for  a  BHC  to  take 
physical  delivery  of  commodities  for 
use  or  investment  or  to  make  physical 
delivery  of  commodities  out  of  the 
inventory  of  the  BHC.  In  other  words, 
the  BHC  must  not  be  the  original  seller 
of  the  commodity  in  the  initial  position 
in  the  delivery  chain  or  the  ultimate 
buyer  of  the  commodity  in  the  last 
position  in  the  delivery  chain. 

The  Board's  final  rule  also  modifies 
Regidation  Y  by  changing  the 
Contractual  Offset  Requirement  to 
permit  BHCs  to  participate  in  physically 
settled  derivative  markets  where  the 
standard  industry  documentation  does 
not  allow  for  assignment,  termination, 
or  offset.  In  particular,  the  rule  would 
allow  BHCs  to  enter  into  Commodity 
Contracts  that  do  not  require  cash 
settlement  or  specifically  provide  for 
assignment,  termination,  or  offset  prior 
to  delivery  so  long  as  the  contracts 
involve  commodities  for  which  futures 
contracts  have  been  approved  for 
trading  on  a  U.S.  futtires  exchange  by 
the  CFTC  (and  the  BHC  complies  with 
the  revised  Delivery  Avoidance 
Requirement).  8 

A  niunber  of  commenters  expressed 
specific  support  for  this  modification  of 
the  Contractual  Offset  Requirement. 
Because  derivative  contracts  based  on 
commodities  approved  for  exchange 
trading  are  more  likely  to  have 
reasonably  liquid  markets  than 
derivatives  based  on  non-approved 
commodities,  this  modified  requirement ' 
should  continue  to  provide  some 
assurance  that  BHCs  would  be  able  to 
avoid  physical  delivery  of  commodities 
underlying  derivative  contracts.  This 
requirement  would,  therefore,  serve  the 
same  purpose  as  the  ciurent  Contractual 
Offset  Requirement,  which  facilitates 
the  financial  settlement  of  Commodity 
Contracts  by  requiring  BHCs  to  have 
contractual  rights  to  avoid  taking  or 
making  delivery  of  the  imderlying 
commodities.^ 


'See  12  U.S.C.  371c.  371c-l.  1972. 

'  Although  one  commenter  asserted  that  the  rule 
would  result  in  increased  conflicts  of  interest  for 
BHCs,  the  Board  is  not  aware  of,  and  the  commenter 
has  not  presented,  any  evidence  in  support  of  this 
position.  For  the  reasons  discussed  above,  the 
Board  does  not  believe  that  the  rule  will  materially 
increase  the  conflictrof  interest  faced  by  BHCs  that 
trade  commodity  derivatives. 


»  The  CFTC  publishes  annually  a  list  of  the  CFTC- 
approved  commodity  contracts.  See  Commodity 
Futures  Trading  Commission.  FY  2001  Annual 
Report  to  Congress  126.  With  respect  to  granularity, 
the  Board  intends  this  requirement  to  include  all 
types  of  a  listed  commodity,  for  example,  any  tvpe 
of  coal  or  coal  derivative  contract  would  satisfy  this 
requirement,  even  though  the  CFTC  list  specifically 
approves  only  Central  Appalachian  coal. 

»One  commenter  asked  whether  the  rule  would 
authorize  BHCs  to  engage  in  activities  incidental  to 
engaging  in  the  derivative  transaction  types  newly 
authorized  by  the  rule,  such  as  entering  into  service 
arrangements  with  operators  of  pipelines,  power 
grids,  and  similar  facilities.  A  BHC  may  engage  in 
any  incidental  activities  that  are  necessary  to  allow 
the  BHC  to  engage  in  the  deriv^ve  transaction 

Continued 
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These  modifications  to  the  derivatives 
provisions  in  Regulation  Y  would  be 
effective  for  all  BHCs.  The  GLB  Act 
preserved  the  Board's  authority  to 
modify  the  terms  and  conditions  that 
apply  to  any  BHC  activity  approved  by 
tlie  Board  before  November  11,  1999.'" 
The  Board  had  authorized  BHCs  to 
engage  as  principal  in  commodity 
derivative  transactions  prior  to 
November  11,  1999.  The  final  nile 
would  represent  a  relaxation  of  the 
current  limitations  that  apply  to  the 
conduct  of  a  derivatives  activity  already 
approved  by  the  Board  under  Regulation 
Y,  and  would  not  create  a  ne\y 
permissible  activity  for  BHCs." 

Plain  Language 

Section  722  of  the  GLB  Act  requires 
the  Board  to  use  "plain  language"  in  all 
proposed  and  final  rules  published  after 
Januar\'  1.  2000.  In  light  of  this 
requirement,  the  Board  has  sought  to 
present  the  final  rule  in  a  simple  and 
straightforward  manner.  No  commenter 
on  the  proposed  rule  asked  the  Board  to 
take  additional  steps  to  make  the  rule 
easier  to  understand. 

Regulatory  Flexibility  Act 

In  accordance  with  section  3(a)  of  the  , 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)),  the  Board  must  publish  a  final 
regulatory  flexibility  analysis  with  this 
final  rule.  The  final  rule  expands  the 
scope  of  permissible  commodity 
derivatives  activities  for  a  bank  holding 
company.  A  description  of  the  reasons 
for  the  Board's  decision  to  issue  the 
final  rule  and  a  statement  of  the 
objectives  of,  and  legal  basis  for,  the  rule 
are  contained  in  the  supplementary 
material  provided  above.  The  finalrule 
applies  to  bank  holding  companies 
regardless  of  their  size  and  should 
enhance  the  ability  of  all  bank  holding 
companies,  including  small  ones,  to 
compete  with  other  providers  of 
financial  services  in  the  United  States 
and  to  respond  to  changes  in  the 
marketplace  in  which  banking 
organizations  compete.  The  comments 
received  by  the  Board  on  the  proposed 
rule  did  not  indicate  that  the  rule  would 
impose  burden  on  bank  holding 
companies  of  any  size. 


types  newly  authorized  bv  the  nile.  12  CFR 
225.21(a)(2). 

'"See  12  U.S.C.  1843(c)(8). 

"The  Board  notes  that,  subsequent  to  the  Board's 
issuance  of  the  proposed  rule,  the  Office  of  the 
Comptroller  of  the  Currency  C  OCC")  approved  a 
request  by  Bank  of  America.  N.A..  to  engage  in 
customer-driven  electricity  derivative  transactions 
that  involve  the  transitory  transfer  of  title  to 
electricity.  See  OCC  Interpretive  Letter  No.  962 
(April  21.  2003). 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  1320  Appendix  A.l),  the  Boaid 
has  reviewed  the  final  rule  under 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  The 
rule  contains  no  collections  of 
information  pursuant  tb  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedures.  Banks,  Banking,  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  anitends  12  CFR  part 
225  as  follows: 

PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

■  1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o).  18311,  1831p-'l.  1843(c)(8).  1843(k). 
1844(b),  1972(1).  3106,  3108,  3310,  3331- 
3351,3907,  and  3909. 

■  2.  Section  225.28  is  amended  by 
revising  paragraph  (b)(8)(ii)(B)  to  read  as 
follows: 

§  225.28    List  of  permissible  nonbanking 
activities 

***** 

•(b)*,  *  * 

(8)*   *   * 

(ii)  *   *   * 

(B)  Forward  contracts,  options, 
futures,  options  on  futures,  swaps,  and 
similar  contracts,  whether  traded  on 
exchanges  or  not,  based  on  any  rate, 
price,  financial  asset  (including  gold, 
silver,  platinum,  palladium,  copper,  or 
any  other  metal  approved  by  the  Board), 
nonfinancial  asset,  or  group  of  assets, 
other  than  a  bank-ineligible  security,' ^ 
if: 

(I)  A  state  member  bank  is  authorized 
to  invest  in  the  asset  underlying  the 
contract; 

[2]  The  contract  requires  cash 
settlement; 

[3)  The  contract  allows  for 
assignment,  termination,  or  offset  prior 
to  delivery  or  expiration,  and  the 
company — 

(/)  Makes  every  reasonable  effort  to 
avoid  taking  or  making  delivery  of  the 
asset  underlying  the  contract;  or 


[ii]  Receives  and  instantaneously 
transfers  tide  to  the  underlying  asset,  by 
operation  of  contract  and  without  taking 
or  making  physical  delivery  of  the  asset; 
or 

(4)  The  contract  does  not  allow  for 
assignment,  termination,  or  offset  prior 
to  delivery  or  expiration  and  is  based  on 
an  asset  for  which  futures  contracts  or 
options  on  futiu^s  contracts  have  been 
approved  for  trading  on  a  U.S.  contract 
market  by  the  Commodity  Futiu-es 
Trading  Commission,  and  the 
company — 

(i)  Makes  every  reasonable  effort  to 
avoid  taking  or  making  delivery  of  the 
asset  underlying  the  contract;  or 

(ii)  Receives  and  instantaneously 
transfers  title ,to  the  underlying  asset,  by 
operation  of  contract  and  without  taking 
or  making  physical  delivery  of  the  asset. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  )une  27,  2003. 
Jennifer  ].  Johnson, 
Secretary  of  the  Board. 
[PR  Doc.  03-16835  Filed  7-2-03;  8:45  am] 

BILLING  CODE  6210-01-P 


FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Parts  910  and  913 
[No,  2003-08] 
RIN  3069-AB07 

Privacy  Act  and  Freedom  of 
Information  Act;  Implementation 

AGENCY:  Federal  Housing  Finance 
Board. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


'^  A  bank-ineligible  security  is  any  security  that 
a  state  member  bank  is  not  permitted  to  underwrite 
or  deal  in  under  12  U.S.C.  24  and  335. 


summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  revising  its 
Privacy  Act  regulation  to  reflect  an 
agency  reorganization.  The 
responsibilities  of  the  Secretary  to  the 
Board  of  Directors,  including 
administration  of  the  Finance  Board's 
Privacy  Act  program,  have  been 
transferred  to  the  Office  of  General 
Counsel  (OCC)  and  an  OGC  staff 
member  is  acting  as  the  Finance  Board's 
Privacy  Act  Official.  The  Finance  Board 
also  is  revising  the  rule  to  make  it  more 
"user-friendly"  by  using  plain  language 
and  where  appropriate,  a  question-and- 
answer  format. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Finance  Board  is 
publishing  a  notice  that  makes 
corresponding  changes  to  the  agency's 
Privacy  Act  systems  of  records.  The 
notice  also  adds  a  new  system  of  records 
covering  Office  of  Inspector  General 
investigative  files. 
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I   The  Finance  Board  also  is  amending 
the  fee  schedule  in  its  Freedom  of 
^    infonnation  Act  (FOIA)  regulation  to 
lake  into  account  increased  salary  and 
operating  costs.  The  Finance  Board 
determines  the  amount  of  the  fee  it 
charges  to  duplicate  records  imder  the 
Privacy  Act  in  accordance  with  the 
FOIA  fee  schedule. 
DATES:  The  interim  final  rule  will 
become  effective  on  July  3,  2003.  The 
Finance  Board  will  accept  comments  on 
the  interim  final  rule  in  writing  on  or 
before  September  2,  2003. 
ADDRESSES:  Send  comments  by 
electronic  mail  to  coinments@fhfb.gov, 
by  facsimile  to  202/408-2580,  or  by 
Mgular  mail  to  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NfW.. 
Washington,  DC  20006.  Attn:  Public 
Comments.  Comments  will  be  available 
fhr  public  inspection  at  this  address. 
POR  FURTHER  INFORMATION  CONTACT: 
Janice  A.  Kaye,  Senior  Attorney- 
Advisor,  Office  of  General  Counsel,  by 
electronic  mail  at  kayej@fhfb.gov,  by 
telephone  at  202/408-2505,  or  by 
r^ular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NW.. 
Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

I;  Background 

!  Effective  March  20,  2000, 
responsibility  for  administering  the 
Finance  Board's  FOIA  program  was 
transferred  to  the  Office  of  General 
Goimsel  and  an  OGC  staff  member 
began  acting  as  the  Finance  Board's 
FOIA  Officer.  In  order  to  provide  a 
-    requester  with  the  maximum  amount  of 
information  available  under  the  law,  the 
Finance  Board  processes  some  requests 
for  records  under  both  the  FOLA  and  the 
Privacy  Act.  To  minimize  response  time 
aiul  to  ensure  consistent  and 
appropriate  analysis  of  agency  records, 
the  Finance  Board  has  determined  that 
responsibility  and  authority  for  both  the 
FOIA  and  Privacy  Act  programs  should 
reside  in  one  agency  office. 
Accordingly,  the  Finance  Board  has 
transferred  responsibility  for 
administering  the  Finance  Board's 
Privacy  Act  program  to  the  OGC,  the 
office  already  responsible  for  running 
the  agency's  FOIA  program.  As  part  of 
the  transfer,  an  OGC  staff  member  is 
acting  as  the  Finance  Board's  Privacy 
Act  Official.  The  Privacy  Act  Official  is 
authorized  to  make  all  initial  denial 
determinations  under  the  Finance 
Board's  Privacy  Act  regulation. 

The  Finance  Board  is  amending  its 
Privacy  Act  regulation  to  reflect  the 
reassigimient  of  responsibility  and 
authority.  More  specifically,  the  Finance 
Board  is  replacing  the  term  "Executive 


Secretary"  and  the  term  "Finance 
Board"  with  the  term  "Privacy  Act 
Official"  where  appropriate.  The 
Finance  Board  also  is  taking  this 
opportunity  to  make  the  rule  more 
"user-fiiendly"  by  rewriting  the  rule  in 
plain  language  and  using  a  question- 
and-answer  format  where  appropriate. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Finance  Board  is 
publishing  a  notice  that  makes 
corresponding  changes  to  the  agency's 
Privacy  Act  systems  of  records.  Since 
the  Privacy  Act  rule  includes  an 
exemption  for  Office  of  Inspector 
General  (OIG)  investigative  files,  the 
notice  adds  a  new  system  of  records 
covering  OIG  investigative  records. 

U.  Analysis  of  the  Interim  Final  Ride 

The  interim  final  rule  revises  the 
Finance  Board  rule  implementing  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a),  to  reflect  a  reorganization 
in  which  responsibility  and  authority 
for  running  the  agency's  Privacy  Act 
program  was  transferred  to  the  OGC. 
The  Finance  Board  also  is  revising  the 
rule  to  make  it  more  "user-fiiendly"  by 
using  plain  language.  A  more  detailed 
description  of  the  provisions  of  part 
913,  as  revised,  follows. 

A.  Purpose  and  Scope 

Section  913.2  restates  the  piu-pose  and 
scope  of  part  913,  which  currently  are 
found  in  §  913.1.  The  rule  now  makes 
clear  that  the  Finance  Board 
automatically  processes  a  F*rivacy  Act 
request  for  access  to  records  imder  both 
the  Wivacy  Act  and  the  FOIA  to  provide 
a  requester  with  the  maximum  amount 
of  information  available  imder  the  law. 


B.  Privacy  Act  Requests 

Section  913.3  sets  forth  the 
procedures  an  individual  must  follow 
when  making  a  request  under  the 
Privacy  Act.  It  covers  requests  for  access 
to  records,  for  amendment  or  correction 
of  records,  and  for  an  accounting  of 
disclosures  by  the  Finance  Board. 
Section  913.3  includes  provisions  foimd 
currently  in  §§  913.3(a)-{c),  913.4,  and 
.913.6(a)-(b).  The  provision  in  current 
§  913.3(d)  concerning  disclosure  of 
medical  records  has  been  deleted. 

C.  Finance  Board  Response  to  Privacy 
Act  Requests 

Section  913.4  explains  how  and  when 
the  Finance  Board  will  respond  to  a 
Privacy  Act  request.  The  revised  nde 
authorizes  the  Privacy  Act  Official  to 
make  all  initial  agency  determinations, 
including  adverse  determinations. 
Section  913.4  restates  provisions  found 
currently  in  §§  913.3(e)-(f),  913.5,  and 


913.6(d)-{e)  without  other  substantive 
changes. 

D.  Appeals 

Section  913.5  prescribes  the 
:;  procedures  individuals  must  follow  if 
they  are  dissatisfied  with  the  Privacy 
Act  Official's  response  to  their  Privacy 
Act  request.  It  restates  provisions  foimd 
currently  in  §§  913.3(g)  and  913.6(fHg) 
with  no  substantive  changes. 

E.  Fees 

Section  913.6  concerns  the  fees  the 
Finance  Board  charges  to  fulfill  Privacy 
Act  requests.  The  fee  provision 
currently  is  found  in  §  913.7.  The  rule 
makes  clear  that  the  Finance  Board 
considers  a  request  to  be  an  agreement 
to  pay  all  applicable  fees  imless  the 
requester  expressly  limits  the  amount  he 
or  she  is  willing  to  pay.  The  Finance 
Board,  which  charges  only  for 
duplication  of  records,  determines  the 
amount  of  the  fee  in  accordance  with 
the  fee  provisions  of  the  agency's  FOIA 
rule,  which  is  codified  at  12  CFR  910.9. 

The  Finance  Board  is  amending  the 
FOIA  iee  schedule,  12  CFR  910.9(g),  to 
take  into  account  changes  in  salary  and 
operating  costs.  More  specifically,  the 
hourly  search  charge  for  clerical  staff 
has  increased  from  $17.00  to  $28.00,  for 
supervisory/professional  staff  ft'om 
$34.00  to  $53.00,  and  for  computer 
operators  fi-om  $34.00  to  $48.00.  The 
hourly  charge  to  review  records  has 
increased  from  $34.00  to  $53.00.  With 
regard  to  duplication  costs,  the  Finance 
Board  has  eliminated  obsolete  charges 
for  computer  output  and  microfiche, 
decreased  the  cost  for  diskettes  from 
$5.00  to  $.50,  and  added  a  $1.00  charge 
for  CD-ROMs.  The  Finance  Board  also 
is  making  clear  that  a  requester's  failure 
to  timely  pay  FOIA  fees  assessed  by  this 
or  any  other  federal  agency  may  result 
in  a  requirement  for  the  requester  to  pay 
future  fees  in  advance  or  the 
administrative  closing  of  a  request. 

F.  Exemptions 

Section  913.7  restates  current  §  913.8, 
which  describes  the  records  that  are 
exempt  from  disclosing  under  the 
Privacy  Act.  Finance  Board  records  that 
are  exempt  include  the  following:  (1) 
Certain  law  enforcement  files  and  files 
used  to  determine  suitability,  eligibility 
or  qualifications  for  federal  civilian 
emplo)mient  or  federal  contracts  that  are 
contained  in  the  OIG  Investigative 
Records  system  of  records  (FHFB-7); 
and  (2)  materials  contained  in  the 
system  of  records  titled  "Agency 
Personnel  Investigative  Records" 
(FHFB-6)  that  would  reveal  the  identity 
of  a  source  who  furnished  information 
to  the  government  under  an  express 
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promise  that  his  or  her  identity  would 
be  held  in  confidence.  Since  no  Finance 
Board  office  performs  as  its  principal 
function  activities  pertaining  to  the 
enforcement  of  criminal  laws,  the 
Finance  Board  has  eliminated  references 
to  exemptions  provided  under 
paragraph  (j)(2)  of  the  Privacy  Act.  See 
5  U.S.C.  552a{j){2). 

in.  Notice  and  Public  Participation 

The  Finance  Board  is  promulgating 
these  technical,  procedural  changes  as 
an  interim  final  rule  because  it  is  in  the 
public  interest  to  conform  the  Finance 
Board's  Privacy  Act  regulation  to  an 
agency  reorganization  that  already  has 
taken  effect.  Accordingly,  the  Finance 
Board  for  good  cause  finds  that  the 
notice  and  publication  requirements  of 
the  Administrative  Procedure  Act  are 
unnecessary.  See  5  U.S.C.  553(b)(3)(B). 
However,  because  this  type  of 
rulemaking  generally  requires  notice 
and  receipt  of  public  comment,  the 
Finance  Board  will  accept  WTitten 
conunents  on  the  interim  final  rule  on 
or  before  September  2,  2003.  •   • 

IV.  Effective  Date 

For  the  reasons  stated  in  part  III 
abpve,  the  Finance  Board  for  good  cause 
finds  that  the  interim  final  rule  should 
become  effective  on  July  3,  2003.  See  5 
U.S.C.  553(d)(3). 

V.  Regulatory  Flexibility  Act 

The  Finance  Board  is  adopting  the 
amendments  to  parts  910  and  913  in  the 
form  of  an  interim  final  rule  and  not  as 
a  proposed  rule.  Therefore,  the 
provisions  of  the  Regulatory  Flexibility 
Act  do  not  apply.  See  5  U.S.C.  601(2), 
603(a). 

VI.  Paperwork  Reduction  Act 

The  interim  final  rule  does  not 
contain  any  collections  of  information 
under  the  Paperwork  Reduction  Act  of 
1995.  See  44  U.S.C.  3501  et  seq. 
Consequently,  the  Finance  Board  has 
not  submitted  any  information  to  the 
Office  of  Management  and  Budget  for 
review.  • 

List  of  Subjects 

12  CFR  Part  910  : 

Administrative  practice  and 
procedure.  Archives  and  records. 
Confidential  business  information. 
Federal  home  loan  banks.  Freedom  of 
information. 

12  CFR  Part  913 

Administrative  practice  and 
procedure.  Archives  and  records. 
Freedom  of  information.  Privacy. 


For  the  reasons  stated  in  the 
preamble,  the  Finance  Board  amends  12 
CFR  Ch.  IX  as  follows: 

PART  910— FREEDOM  OF 
INFORMATION  ACT  REGULATION 

■  1 .  The  authority  citation  for  part  910 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  52  FR  10012  (Mar. 
27.  1987). 

■  2.  Revise  §§  910.9(0(2)  and  (4)  and  (g), 
and  add  §  910.9(f)(6),  to  read  as  follows: 


§910.9    Fees. 

***** 

(f)*  *  * 

(2)  To  pay  fees  and  interest  assessed 
under  this  section,  a  requester  shall 
deliver  to  the  Office  of  Management, 
located  at  the  Federal  Housing  Finance 
Board,  1777  F  Street,  NfW.,  Washington, 
DC.  20006,  a  check  or  money  order 
made  payable  to  the  "Federal  Housing 
Finance  Board." 
***** 

(4)  The  FOLA  Officer  may  require  a 
requester  to  pay  an  estimated  fee  in 
advance  if: 

(i)  It  is  determined  that  the  fee  will 
likely  exceed  $250; 

(ii)  The  requester  previously  has 
failed  to  pay  a  fee  assessed  under  this 
section  within  30  days  of  the  earlier  of 
the  date  of  the  determination  under 
§  910.4  or  the  date  a  fee  statement  was 
transmitted  to  a  requester;  or 

(iii)  The  requester  previously  has 
failed  to  timely  pay  a  fee  assessed  in 
accordance  with  the  FOIA  regulation  of 
another  federal  agency.  ' 

*****  ' 

(6)  The  FOIA  Officer  may 
administratively  close  a  request  if  the 
requester  previously  has  failed  to  pay  a 
fee  assessed  under  this  section  or  in 
accordance  with  the  FOIA  regulation  of 
another  federal  agency  unless  the 
requester  can  substantiate  that  the  debt 
was  paid. 

(g)  Fee  schedule.  The  Finance  Board 
shall  assess  fees  in  accordance  with  the 
following  schedule: 

Search 

Supervisory /Professional  Staff:  $53.00 

per  hour 
Clerical  Staff:  $28.00  per  hour 
Computer  Operator:  $48.00  per  hour 
Review:  $53.00  per  hour 

Duplication 

Photocopies:  $.10  per  page 
Diskettes:  $.50  per  diskette 
CD-ROMs:  $1.00  per  CD 
Transcription  of  audio  tape:  $4.50  per 

page 
Certification,  seal  and  attestation:  $5.00 

per  document 


Delivery 

Facsimile  transmission  (long  distance): 
long  distance  charges  plus  $.25  per 
page 

Facsimile  transmission  (local):  $.25  per 
call  plus  $.25  per  page 

Express  delivery  service:  actual  cost 

■  3.  Revise  12  CFR  part  913  to  read  as 

follows: 

PART  91 3— PRIVACY  ACT 
REGULATION 

Sec.  ■  , 

913.1  Definitions. 

913.2  Purpose  and  scope. 

913.3  How  do  I  make  a  request  under  the 
Privacy  Act? 

913.4  How  will  the  Finance  Board  respond 
to  your  Privacy  Act  request? 

.  913.5    What  can  I  do  if  I  am  dissatisfied  with 
the  Finance  Board's  response  to  my 
Privacy  Act  request? 

913.6  Fees. 

913.7  Exemptions.  » 

Authority:  5  U.S.C.  552a. 

§913.1     Definitions. 

For  purposes  of  this  part: 

Amendment  means  any  correction, 
addition  to  or  deletion  of  information  in 
a  record. 

FOIA  means  the  Freedom  of 
Information  Act,  as  amended  (5  U.S.C. 
552). 

Individual  means  a  citizen  of  the 
United  States  or  an  alien  lawfully 
admitted  to  the  United  States  for 
permanent  residence. 

Maintain  means  to  keep  or  hold  and 
preserve  in  an  existing  state,  and 
includes  the  terms  collect,  use, 
disseminate  and  control. 

Privacy  Act  means  the  Privacy  Act  of 
1974,  as  amended  (5  U.S.C.  552a). 

Privacy  Act  Official  means  the 
Finance  Board  employee  who  is 
authorized  to  make  determinations  as 
provided  in  this  part.  The  mailing 
address  for  the  Privacy  Act  Official  is: 
Privacy  Act  Office,  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006. 

Record  means  any  item,  collection  or 
grouping  of  information  about  an 
individual  that  the  Finance  Board 
maintains  within  a  system  of  records 
and  contains  the  individual's  name  or 
the  identifying  number,  symbol  or  other 
identifying  particular  assigned  to  the 
individual,  such  as  a  finger  or  voice 
print  or  photograph. 

System  of  records  means  a  group  of 
records  the  Finance  Board  maintains  or 
controls  from  which  information  is 
retrieved  by  the  name  of  an  individual 
or  by  some  identifying  number,  symbol    ^ 
or  other  identifying  particular  assigned 
to  the  individual.  You  can  find  a 
description  of  the  Finance  Board's 
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aystems  of  records  as  part  of  the 
'jPrivacy  Act  Compilation"  published 
by  the  Federal  Register.  You  can  access 
the  "Privacy  Act  Compilation"  in  most 
large  reference  and  university  libraries 
or  electronically  on  the  World  Wide 
Web  at  http://www.access.gpo.gov/ 
sujdocs/aces/PrivacyAct.shtml  You 
also  can  request  a  copy  of  the  Finance 
Board's  systems  of  records  from  the 
Privacy  Act  Official. 
J  Woixing  days  do  not  include 
Sjaturdays,  Sundays  and  legal  public 
holidays. 

§913^    Purpose  and  scope. 

(a)  This  Part  913  contains  the  rules 
the  Finance  Boeud  follows  under  the 
Privacy  Act.  The  rules  apply  to  all 
records  in  systems  of  records  the 
Finance  Beard  maintains  that  are 
retrieved  by  an  individual's  name  or 
personal  identifier.  They  describe  the 
procedures  by  which  individuals  may 
request  access  to  records  about 
themselves  or  about  and  on  behalf  of 
another  individual  as  the  parent  or 
guardian  of  a  minor  or  as  the  guardian 
of  someone  determined  by  a  court  to  be 
incompetent,  request  amendment  or 
correction  of  those  records,  and  request 
an  accounting  of  disclosiues  of  those 
records  by  the  Finance  Board.  Whenever 
it  is  appropriate  to  do  so,  the  Finance 
Board  automatically  processes  a  Privacy 
Act  request  for  access  to  records  under 
both  the  Privacy  Act  and  the  FOIA, 
following  the  rules  contained  in  part 
910  of  this  chapter  and  this  part  913. 
The  Finance  Board  processes  a  request 
under  both  the  Privacy  Act  and  the 
FOIA  so  you  will  receive  the  maximum 
amount  of  information  available  to  you 
by  law. 

^)  This  part  does  not  entitle  you  to 
any  service  or  to  the  disclosiue  of  any 
record  to  which  you  are  not  entitled 
under  the  Privacy  Act.  It  also  does  not, 
and  may  not  be  relied  upon  to  create 
any  substantive  or  procediual  right  or 
benefit  enforceable  against  the  Finance 
Board. 

§  91 3.3    How  do  t  make  a  request  under  the 
Privacy  Act? 

(a)  In  general.  You  can  make  a  Privacy 
Act  request  on  your  own  behalf  or  on 
behalf  of  another  individual  as  the 
parent  or  guardian  of  a  minor  or  as  the 
guardian  of  someone  determined  by  a 
court  to  be  incompetent.  To  make  sure 
that  the  Privacy  Act  Office  receives  your 
request  without  delay,  you  should 
include  the  notation  "Privacy  Act 
Request"  on  the  front  of  your  envelope 
and  also  at  the  beginning  of  your 
reauest. 

(d)  Requests  for  access  to  records.  You 
may  make  a  request  for  access  to  a 


recqf  d  by  appearing  in  person  or  by 
writing  directly  io  the  Privacy  Act 
Official.  You  must  describe  the  record 
that  you  want  in  enough  detail  to  enable 
the  Privacy  Act  Office  to  locate  the 
system(s)  of  records  containing  it  with 
a  reasonable  amount  of  effort.  Your 
request  should  describe  the  record 
sought,  the  time  period  in  which  you 
believe  it  was  compiled,  and  the  name 
or  identifying  number  of  each  system  of 
records  in  which  you  believe  it  is  kept. 

(c)  Requests  for  amendment  or 
correction  of  records.  You  may  make  a 
request  for  amendment  or  correction  of 
a  Finance  Board  record  by  writing  to  the 
Privacy  Act  Official.  Your  request 
should  identify  each  particular  record  in 
question  and  the  system(s)  of  records  in 
which  the  record  is  located,  describe  the 
amendment  or  correction  that  you  want, 
and  state  why  you  believe  that  the 
record  is  not  accurate,  relevant,  timely 
or  complete.  You  may  submit  any 
documentation  that  you  think  would  be 
helpful. 

(d)  Requests  for  an  accounting  of 
record  disclosures.  You  may  request  an 
accounting  of  disclosures  made  by  the 
Finance  Board  to  another  person, 
organization  or  agency  of  any  record  by 
writing  to  the  Privacy  Act  Official.  Your 
request  for  an  accounting  should 
identify  each  particular  record  in 
question.  An  accounting  generally 
includes  the  date,  nature  and  purpose  of 
each  disclosure,  as  well  as  the  name  and 
address  of  the  person,  organization  or 
agency  to  which  the  disclosure  was 
made. 

(e)  Verification  of  identity.  When 
making  a  Privacy  Act  request,  you  must 
verify  your  identity  in  accordance  with 
these  procediues  to  protect  your  privacy 
or  the  privacy  of  the  individual  on 
whose  behalf  you  are  acting.  If  you 
make  a  Privacy  Act  request  and  you  do 
not  follow  these  identity  verification 
procedures,  the  Finance  Board  cannot 
process  yoiu  request. 

(1)  Verifying  your  own  identity.  If  you 
make  your  request  in  person  and  yoiu- 
identity  is  not  known  to  the  Privacy  Act 
Official,  you  must  provide  either  two 
forms  of  identification  with 
photographs,  or  one  form  of 
identification  with  a  photograph  and  a 
properly  authenticated  birth  certificate. 
If  you  make  your  request  by  mail,  your 
signature  either  must  be  notarized  or 
submitted  under  28  U.S.C.  1746,  a  law 
that  permits  statements  to  be  made 
under  penalty  of  perjury  as  a  substitute 
for  notarization.  You  may  fulfill  this 
requirement  by  having  your  signature 
on  yoiu  request  letter  witnessed  by  a 
notary,  or  including  the  following 
statement  just  before  the  signatiue  on 
your  request  letter:  "I  declare  under 


penalty  of  perjury  that  the  foregoing  is 
true  and  correct.  Executed  on  [date]." 

(2)  Verification  of  guardianship. 
When  making  a  request  as  the  parent  or 
guardian  of  a  minor  or  as  the  guardian 
of  someone  determined  by  a  court  to  be 
incompetent,  for  access  to  records  about 
that  individual,  you  must  estabfish: 

(i)  The  identity  of  the  individual  who 
is  the  subject  of  the  record,  by  stating 
the  individual's  name,  ciurent  address 
and  date  and  place  of  birth; 

(ii)  Yoiu  own  identity,  as  required  in 
paragraph  (e)(1)  of  this  section; 

(iii)  That  you  are  the  parent  or 
guardian  of  the  individual,  which  you 
may  prove  by  providing  a  properly 
authenticated  copy  of  the  individual's 
birth  certificate  showing  your  parentage 
or  a  properly  authenticated  court  order 
estabhshing  your  guardianship;  and 

(iv)  That  you  are  acting  on  behalf  of 
the  individual  in  making  the  request. 

§913.4    How  will  the  Finance  Board 
respond  to  your  Privacy  Act  request? 

(a)  When  will  the  Finance  Board 
respond  to  my  request?  The  Privacy  Act 
Official  generally  will  respond  to  you  in 
writing  within  10  working  days  of 
receipt  of  a  request  that  meets  the 
requirements  of  §  913.3.  The  Privacy  Act 
Official  may  extend  the  response  time  in 
unusual  circumstances,  such  as  the 
need  to  consult  with  another  agency 
about  a  record  or  to  retrieve  a  record 
shipped  offsite  for  storage. 

(b)  What  will  the  Finance  Board's 
response  include?  The  written  response 
will  include  the  Privacy  Act  Official's 
determination  whether  to  grant  or  deny 
your  request  in  whole  or  in  part  and  a 
brief  explanation  of  the  reasons  for  the 
determination.  If  you  requested  access 
to  records,  the  Privacy  Act  Official  will  • 
make  the  records,  if  any,  available  to 
you.  If  you  requested  amendment  or 
correction  of  a  record,  the  response  will 
describe  any  amendment  or  correction 
made  and  advise  you  of  your  right  to 
obtain  a  copy  of  the  amended  or 
corrected  record,  in  disclosable  form, 
under  this  part. 

(c)  Adverse  determinations. — (1)  What 
is  an  adverse  determination?  Adverse 
determinations  consist  of  the  following 
determinations  by  the  Privacy  Act 
Official: 

(i)  A  determination  to  withhold  any 
requested  record  in  whole  or  in  part; 

(ii)  A  determination  to  deny  a  request 
to  amend  or  correct  a  record  in  whole 
or  in  part; 

(iii)  A  determination  not  to  provide  an 
accounting  of  disclosures; 

(iv)  A  determination  that  a  requested 
record  does  not  exist  or  cannot  be 
located; 
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(v)  A  determination  that  what  has 
been  requested  is  not  a  record  subject  to 
the  Privacy  Act;  or 

(vi)  A  determination  on  any  disputed 
fee  matter. 

(2)  Responses  that  include  an  adverse 
determination.  If  the  Privacy  Act 
Official  makes  an  adverse  determination 
with  respect  to  your  request,  the  written 
response  under  this  section  will  state 
that  the  Privacy  Act  Official  is  the 
person  responsible  for  the  adverse 
determination,  that  the  adverse 
determination  is  not  a  final  agency 
action,  and  that  you  may  appeal  the 
adverse  determination  under  §  913.5. 

§  91 3.5  What  can  I  do  if  I  am  dissatisfied 
with  the  Finance  Board's  response  to  my 
Privacy  Act  request? 

(a)  Appeals.  You  can  appeal  any 
adverse  determination  made  by  the 
Privacy  Act  Official  in  responding  to 
yoiu  Privacy  Act  request.  If  you  wish  to 
seek  review  by  a  coiul  of  any  adverse 
determination  or  denial  of  a  request, 
you  first  must  appeal  it  under  this 
section. 

(b)  How  do  I  make  an  appeal?  You 
may  make  an  appeal  by  submitting  a 
written  application  giving  the  reasons 
why  the  adverse  determination  should 
be  overturned  within  30  working  days 
of  the  date  of  the  Privacy  Act  Official's 
determination  under  §  913.4.  You 
should  include  the  notation  "Privacy 
Act  Appeal"  on  the  front  of  yoiu 
envelope  and  also  at  the  beginning  of 
your  application  to  make  sure  that  the 
Privacy  Act  Office  receives  your  appeal 
without  delay. 

(c)  When  will  the  Finance  Board 
respond  to  my  appeal?  The  Finance 
Board  generally  will  respond  to  you  in 
writing  within  30  working  days  of 
receipt  of  an  appeal  that  meets  the 
requirements  of  paragraph  (b)  of  this 
sectiott.  The  Finance  Board  m^  extend 
the  response  time  in  unusual 
circumstances,  such  as  the  need  to 
consult  with  another  agency  about  a 
record  or  to  retrieve  a  record  shipped 
offsite  for  storage. 

(d)  What  will  the  Finance  Board's 
response  include?  The  written  response 
will  include  the  Finance  Board's 
determination  whether  to  grant  or  deny 
yoiu  appeal  in  whole  or  in  part,  a  brief 
explanation  of  the  reasons  for  the 
determination,  and  information  about 
the  Privacy  Act  provisions  for  coiut 
review  of  the  determination.  If  your 
appeal  concerns  a  request  for  access  to 
records,  the  Finance  Board  will  make 
the  records,  if  any,  available  to  you.  If 
yoiu  appeal  concerns  amendment  or 
correction  of  a  record,  the  response  will 
describe  any  amendment  or  correction 
made  and  advise  you  of  your  right  to 


obtain  a  copy  of  the  amended  or 
corrected  record,  in  disclosable  form, 
under  this  part  and  your  right  to  file  a 
Statement  of  Disagreement  under 
paragraph  (e)  of  this  section. 

(e)  Statements  of  Disagreement. — (1) 
What  is  a  Statement  of  Disagreement?  A 
Statement  of  Disagreement  is  a  concise 
written  statement  in  which  you  clearly 
identify  each  part  of  any  record  that  you 
dispute  and  explain  your  reason(s)  for 
disagreeing  with  the  Finance  Board's 
denial  in  whole  or  in  part  of  your  appeal 
to  amend  or  correct  that  record. 

(2)  How  do  I  file  a  Statement  of 
Disagreement?  You  must  deliver  your 
Statement  of  Disagreement  to  the 
Privacy  Act  Official  within  30  working 
days  of  the  Finance  Board's  denial  in 
whole  or  in  part  of  your  appeal 
concerning  amendment  or  correction  of 
a  record. 

(3)  What  will  the  Finance  Board  do 
with  my  Statement  of  Disagreement? 
The  Finance  Board  will  place  yoiu- 
Statement  of  Disagreement  in  the 
system(s)  of  records  in  which  the 
disputed  record  is  maintained.  The 
Finance  Board  also  may  append  a 
concise  statement  of  its  reason(s)  for 
denying  the  request  to  amend  or  correct 
the  record.  The  Finance  Board  will 
provide  a  copy  of  your  Statement  of 
Disagreement  and  its  explanation,  if 
any,  along  with  the  record  whenever  the 
record  is  disclosed. 

§913.6    Fees. 

(a)  Your  request  is  an  agreement  to 
pay  fees.  The  Finance  Board  considers 
yoiu  Privacy  Act  request  as  your 
agreement  to  pay  all  applieable  fees 
unless  you  specify  a  limit  on  the 
amount  of  fees  you  agree  to  pay.  The 
Finance  Board  will  not  exceed  the 
specified  limit  without  yoiu  written 
agreement. 

(b)  How  does  the  Finance  Board 
calculate  fees?  The  Finance  Board  will 
charge  a  fee  for  duplication  of  a  record 
under  the  Privacy  Act  in  the  same  way 
it  charges  for  duplication  of  records 
under  the  FOIA  (12  CFR  910.9).  The 
Finance  Board  will  not  charge  any  fees 
to  search  for  or  review  records. 

§913.7    Exemptions. 

(a)  What  is  the  effect  of  an 
exemption?— {1)  In  general.  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  the  Finance  Board  will  not 
provide  you  with  an  accounting  of 
disclosures  or  make  available  to  you 
records  that  are  exempt  under  paragraph 
(b)  of  this  section. 

(2)  Certain  law  enforcement  records. 
The  Finance  Board  will  disclose  a  law 
enforcement  record  that  is  subject  to  an 
exemption  if  any  right,  privilege  or 


benefit  to  which  you  would  otherwise 
be  entitled  by  Federal  law,  or  for  which 
you  would  otherwise  be  eligible,  is 
denied  as  a  result  of  the  maintenance  of 
the  record,  except  to  the  extent  that 
disclosure  of  the  record  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  govenunent  under  an 
express  promise  that  his  or  her  identity 
would  be  held  in  confidence. 

(b)  Which  records  are  exempt? — (1) 
Office  of  Inspector  General  Investigative 
Records.  Pursuant  to  5  U.S.C.  552a(k)(2), 
a  record  contained  in  the  system  of 
records  titled  "Office  of  Inspector 
General  Investigative  Records"  (FHFB- 
6)  is  exempt  from  5  U.S.C.  552a{c)(3), 
(d),  (e)(1),  (e)(4)(G),  (e)(4)(H),  (e)(4)(I), 
and  (f),  to  the  extent  that  the  record 
consists  of  investigatory  material 
compiled: 
(i)  For  law  enforcement  piuposes;  or 
(ii)  For  the  purpose  of  determining 
suitability,  eligibility  or  qualifications 
for  federal  civilian  employment  or 
federal  contracts,  if  disclosure  of  the 
record  would  reveal  the  identity  of  a 
source  who  furnished  information  to  the 
government  imder  an  express  promise 
that  his  or  her  identity  would  be  held 
in  confidence. 

(2)  Personnel  Investigative  Records. 
Pursuant  to  5  U.S.C.  552a(k)(5),  a  record 
contained  in  the  system  of  records  titled 
"Personnel  Investigative  Records" 
(FHFB-5)  is  exempt  from  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  (e)(4)(G),  (e)(4)(H). 
(e)(4)(I),  and  (f),  to  the  extent  that 
disclosure  would  reveal  the  identity  of 
a  soiu-ce  who  furnished  information  to 
the  government  under  an  express 
promise  that  his  or  her  identity  of  the 
source  would  be  held  in  confidence. 

(c)  Why  are  these  records  exempt? — 
(1)  Office  of  Inspector  General 
Investigative  Records.  The  records 
contained  in  the  system  of  records  titled 
"Office  of  Inspector  General 
Investigative  Records"  (FHFB-6)  are 
exempt: 

(i)  To  prevent  interference  with  law 
enforcement  proceedings; 

(ii)  To  avoid  an  imwarranted  invasion 
of  personal  privacy  by  revealing 
information  about  third  parties  such  as 
other  subjects  of  an  investigation,  law 
enforcement  personnel,  witnesses  and 
other  soiut;es  of  information; 

(iii)  To  fulfill  commitments  made  to 
protect  the  confidentiality  of  sources 
including  Federal  employees  who 
furnish  a  complaint  or  information  to 
the  Office  of  the  Inspector  General  and 
other  sources  of  information; 

(iv)  To  assiue  access  by  the  Office  of 
Inspector  General  to  sources  of 
confidential  information,  including 
those  contained  in  federal,  state  and 
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local  criminal  law  enforcement 
information  systems; 

j  (v)  To  prevent  disclosure  of  law 
enforcement  techniques  and  procediu-es; 
and 

t(vii)  To  avoid  endangering  the  life  or 
.   lysical  safety  of  confidential  somces 
and  law  enforcement  personnel. 
.  (2)  Personnel  Investigative  Records. 
The  records  contained  in  the  system  of 
records  titled  "Personnel  Investigative 
Records"  (FHFB-5)  are  exempt: 

l(i)  To  fulfill  commitments  made  to 
protect  the  confidentiality  of  sources; 
and 

Cii)  To  assure  access  to  sources  of 
confidential  information,  including 
those  contained  in  federal,  state  and 
local  criminal  law  enfgrcement 
information  systems. 

bated:  June  19,  2003. 

By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
John  T.  Korsmo, 

Chairman.  '  ' 

[FR  Doc.  03-16560  Filed  7-2-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NE-13-AD;  Amendment 
39-13219;  AD  2003-13-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeller,  Inc.,  McCauley  Propeller 
Systems,  Sensenich  Propeller 
Manufacturing  Company,  Inc.,  and 
Raytheon  Aircraft  Company  Propellers 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  ff  new 
airworthiness  directive  (AD)  for  certain 
Hartzell  Propeller,  Inc.,  McCauley 
Propeller  Systems,  Sensenich  Propeller 
Manufacturing  Company,  Inc..  and 
Rajlheon  Aircraft  Company  (formerly 
Beech  Aircraft  Corporation)  propellers 
returned  to  service  by  T  and  W 
Propellers,  Inc..  of  Chino.  CA.  This  AD 
requires  maintenance  actions  amounting 
to  an  overhaul  of  the  affected  propellers. 
This  AD  is  prompted  by  the  results  of 
a  National  Transportation  Safety  Board 
(NTSB)  investigation  of  a  failed 
propeller  blade  and  subsequent 
inspections  of  various  propeller  models 
returned  to  service  by  T  and  W 
Propellers.  Inc.  We  are  issuing  this  AD 
to  detect  unsafe  conditions  that  could 


result  in  separation  of  a  propeller  blade 
and  loss  of  control  of  the  airplane. 
DATES:  Effective  July  18.  2003. 

We  must  receive  any  comments  on 
this  AD  by  September  2.  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
13- AD,  12  New  England  Executive  Park. 
Burlington.  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel.  12  New  England 
Executive  Park,  Burlington.  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo.  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office. 
FAA.  Small  Airplane  Directorate.  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018-4696;  telephone  (847)  294-7031. 
fax  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION:  This  AD 
applies  to  certain  Hartzell  Propeller, 
Inc.,  McCauley  Propeller  Systems, 
Sensenich  Propeller  Manufacturing 
Company,  Inc.,  and  Raytheon  Aircraft 
Company  (formerly  Beech  Aircraft 
Corporation)  propellers  retmned  to 
service  by  T  and  W  Propellers,  Inc  of 
Chino,  CA.  This  AD  requires 
maintenance  actions  that  amount  to  an 
overhaul  of  the  affected  propellers.  This 
AD  is  prompted  by  the  results  of  an 
NTSB  investigation  into  the  separation 
of  a  propeller  blade  on  a  Beech  95 
Travel  Air  airplane  and  subsequent 
inspections  of  various  propeller  models 
returned  to  service  by  T  and  W 
Propellers,  Inc.  The  NTSB  metallurgical 
analysis  of  the  failed  blade  showed  that 
the  fracture  was  approximately  4  inches 
from  the  butt  end  of  the  propeller  blade. 
Several  corrosion  pits  were  found  in  the 
propeller  inner  blade  bearing  bore  at 
and  around  the  site  of  crack  initiation. 
While  the  fatigue  failure  appeared  to 
have  corrosion  pits  as  its  initiation  site, 
the  size  of  the  crack  was  approximately 
4  inches  in  the  outer  surface  of  the  blade 
shank.  A  crack  of  that  size  is  visually 
detectable.  However,  the  time-since- 
overhaul  (TSO)  of  the  propeller  was 
reported  as  being  zero  hours. 
Documentation  from  T  and  W 
Propellers,  Inc.  propeller  repair  station 
of  Chino.  CA,  indicated  that  they  had 
complied  with  Hartzell  service 
documents.  However,  inspection  of  the 
propellers  on  the  airplane  involved 
showed  that  T  and  W  Propellers,  Inc. 
had  not  complied  with  Hartzell  service 
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documents.  The  FAA  participated  in 
several  subsequent  teardowns  of  other 
propellers  returned  to  service  by  T  and 
W  Propellers.  Inc.  We  conducted  these 
teardowns  on  other  Hartzell  and 
McCauley  propeller  models  that  the 
public  provided  voluntarily.  The 
cumulative  teardown  information 
provided  enough  information  to 
substantiate  that  T  and  W  Propellers. 
Inc.  had  introduced  unsafe  conditions 
on  propellers  they  had  returned  to 
service.  These  inspections  uncovered 
the  following  unsafe  conditions: 

•  Extensive  corrosion  in  the  internal 
bearing  bore  of  the  blade. 

•  Absence  of  corrosion  protection 
(chemical  conversion  coating  and  paint)' 
in  the  internal  bearing  bore  area  of  the 
blade. 

•  Cadmium  plating  on  top  of  deep 
corrosion  pits. 

•  Poor  cadmium  plating  and 
corrosion  in  the  hub. 

•  Extra  phenolic  washers  that  are  not 
approved  for  use  in  Hartzell  propellers. 

•  A  deteriorated  O-ring  that  was  not 
replaced  during  the  overhaul. 

•  Failure  to  properly  shot  peen 
propeller  parts. 

We  are  requiring  certain  actions  in  this 
AD  to  detect  unsafe  conditions  that 
could  result  in  separation  of  a  propeller 
blade  and  loss  of  control  of  the  airplane. 

FAA's  Determination  and  Requirements 
of  This  AD 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  propellers  that  T  and  W 
Propellers  Inc..  propeller  repair  station 
of  Chino,  CA,  returned  to  service.  We 
are  issuing  this  AD  to  detect  unsafe 
conditions  that  could  result  in 
separation  of  a  propeller  blade  and  loss 
of  control  of  the  airplane.  This  AD 
requires  maintenance  actions  that 
amount  to  an  overhaul  of  certain 
Hartzell  Propeller,  Inc.,  McCauley 
Propeller  Systems,  Sensenich  Propeller 
Manufacturing  Company,  Inc.,  and 
Raytheon  Aircraft  Company  propellers 
returned  to  service  T  and  W  Propellers. 
Inc.,  and  that  are  listed  by  serial  number 
(SN)  in  this  AD. 

Recommendation  for  Propellers  Not 
Identified  by  SN 

This  AD  currently  affects  all 
propellers  that  we  have  identified  by 
propeller  hub  SN  from  434  T  and  W 
Propellers,  Inc.  shop  work  order 
records.  The  records  range  in  date  from 
January  8,  2000  to  December  30,  2002. 
This  range  of  dates  represents  a  portion 
of  propellers  retiuned  to  service  by  T 
and  W  Propellers,  Inc.  since  January  22, 
1997,  when  the  FAA  issued  a  repair 
station  certificate  to  T  and  W  Propellers, 
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Inc.  The  NTSB  and  the  FAA  have 
conducted  inspections  on  propellers 
retiuned  to  service  by  T  and  W 
Propellers,  Inc.  as  far  back  as  December 
1997  and  foiuid  unairworthy  conditions 
similar  to  those  in  propellers  identified 
by  serial  niunber  in  this  AD.  The  FAA 
has  alerted  the  public  of  this  through 
Unapproved  Parts  Notification  No. 
2003-00142  issued  on  March  31,  2003. 
The  FAA  recommends  that  any 
propeller  not  in  the  applicability  list  for 
this  AD  retiuned  to  service  by  T  and  W 
Propellers,  Inc.  comply  with  paragraph 
(h)  of  this  AD. 

FAA's  Determination  of  the  Effective 
Date 

Since  an  imsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD,  we  have  found  that  notice  and 
opportimity  for  public  comment  before 
issuing  this  amendment  is 
impracticable,  and  that  good  cause 
exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportimity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
argiunents  regarding  this  AD.  Send  your 
comments  to  an  address  listed  imder 
ADDRESSES,  hiclude  "AD  Docket  No. 
2003-NE-13-AD"  in  the  subject  line  of 


yoiu  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  conunents  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  commimications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
www.plainlanguage.gov. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule  ""under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  siunmary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 


the  AD  Docket.  You  may  get  a  copy  of 
this  sununary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES, 
hiclude  "AD  Docket  No.  2003-NE-13- 
AD"  in  yoiu'  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-13-17    Hartzell  Propeller.  Inc., 

McCauley  Propeller  Systems,  Sensenich 
Propeller  Manufacturing  Company,  Inc., 
and  Raytheon  Aircraft  Company 
Propellers:  Amendment  39-13219. 
Docket  No.  2003-NE-13-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  July  18,  2003. 

Affected  ADs 

(b)  None. 

Applicability:  (c)  This  AD  applies  to 
Hartzell  Propeller,  Inc.,  McCauley  Propeller    , 
Systems,  Sensenich  Propeller  Manufacturing 
Company,  Inc.,  and  Raytheon  Aircraft 
Company  (formerly  Beech  Aircraft 
Corporation)  propellers  returned  to  service 
by  T  and  W  Propellers,  Inc.  of  Chino,  CA,      . 
and  that  have  a  propeller  hub  serial  number 
(SN)  listed  in  Table  1  of  this  AD.  Table  1 
follows: 
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Table  I.  Propeller  Hub  SNs  by  Manufacturer  and  Propeller  Model 


MFC 


Beech 


Propeller  Model 


Propeller  Hub    Number  of      Work 
S/N  Blades         Order 

Number 


Work  Order 
Date 


278-204 


7-2148 


Hartzell         HC-C2YK-1BF  1104 

HC-E2YR-2RBS  385 

HC-E2YR-2RBS  400 

HC-92ZK-2B  453F 

HC-12MV20-7B  6305 

BHC-A2VF-1  7102 

HC-92ZK-2B  837F 

HC-A2V20-4A1  AK442 

HC-A2V20-4A1  AK480 

BHC-C2YF-1BF  AM3003 

BHC-C2YF-2CLKUF  AN2991E 

BHC-G2YF-2CKUF  AN4567E 

BHC-C2YF-2CKUF  AN463E 

BHC-C2YF-2CLUF  AN4698E 

BHC-C2YF-2CKLUF  AN4967E 

BHC-C2YF-2CLKUF  AN6260E 

HC-C2YK-1BF  AN708 

BHC-C2YF-2CUKF  AN884E 

.HC-C2YR-4CF  AU10811B 

HC-C2YR-2CGUF  AU2106E 

HC-C2YR-2CUF  AU221 

HC-C2YR-2CGUF  AU2726E 

HC-C2YR-2CGLUF  AU3241 

HC-C2YR-2CUF  AU4554 

HC-C2YR.2CLEUF  AU5660E 

HC-C2YR-2CEUF  AU5762 

HC-C2YR-2CLEUF  AU5899 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


4077  30-Apr-02 


4003 

14-Mar-02 

2696 

25-Apr-Ol 

2695 

25-Apr-Ol 

4160 

19-Jun-02 

2837 

11-Jul-Ol 

2903 

26-Aug-Ol 

4161 

19-Jun-02' 

4259 

15-Aug-02 

2664 

04-Apr-Ol 

4166 

21-Jun-02 

4219 

26-JuI-02 

4147 

lO-Jun-02 

3182 

28-Feb-02 

4146 

lO-Jun-02 

3183 

28-Feb-02 

4155 

18-Jun-02 

2823 

02-Jul-Ol 

4218 

26-Jul-02 

3149 

06-Feb-02 

2586 

07-Feb-Ol 

2687 

17-Apr-Ol 

4112 

17-May-02 

2856 

25-Jul-Ol 

2905 

27-Aug-Ol 

4075 

24-Apr-'02 

2909 

30-Aug-Ol 

2640 

22-Mar-Ol 
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HC-C2YR-2CEUF 

AU6242 

2 

3003 

01-Nov-Ol 

HC-C2YR-2CLEUF 

AU6274 

2 

2910 

30-Aug-Ol 

HC-C2YR-2CLEUF 

AU6920 

2 

3127 

21-Jan-02 

HC-C2YR-2CUE 

AU7349 

2 

2688 

17-Apr-Ol 

HC-C2YR-2CUF 

AU7449 

2 

2643 

23-Mar-Ol 

HC-C2YR-2CUF 

AU779 

2 

2686 

17-Apr-Ol 

HC-C2YR-2CEUF 

AU8144A 

2 

4156 

18-Jun-02 

HC-C2YL-1BF 

AX982B 

2 

4355 

25-Sep-02 

HC-E2YR-2RBSF 

BD2678 

2 

4070 

24-Apr-02 

HC-E2YL-2BS 

BG2900 

2 

2545 

27-Dec-OO 

HC-E2YL-2BSF 

BG953 

2 

2544 

27Dec-00 

HC-E2YR-2RBSF 

BP1658E 

2 

3029 

16-Nov-Ol 

HC-E2YR-2RBSF 

BP391 

2 

3073 

19-Dec-Ol 

HC-E2YR-2RBSF 

BP3969E 

2 

4307 

05-Sep-02 

HC-E2YR-2RBSF 

BP45E 

2 

3028 

16-Nov-Ol 

HC-E2YR-2RBSF 

BP6524E 

2 

4309 

15-Sep-02 

HC-E2YR-2RBSF 

BP6533E 

2 

4308 

19-Sep-02 

HC-E2YR-2RBSF 

BP7822 

2 

3072 

19-Dec-Ol 

HC-E2YR-2RBSF 

BP8161 

2 

4071 

24-Apr-02 

HG-C2YK-1BF 

CH11057E 

2 

3093 

07-Jan-02 

HC-C2\TC-1BF 

CH12382E 

2 

4331 

24-Sep-02 

HC-C2YK-1BF 

CH13146 

2 

2918 

04-Sep-Ol 

HC-C2YK-1BF 

CH13164E 

2 

2685 

ll-Mar-02 

HC-Y2R-1BF 

CH13886E 

2 

4152 

17-Jun-02 

HC-C2YR-1BF 

CH14557E 

2 

4389 

12-NOV-02 

HC-C2YK-1BF 

CH14698E 

2 

4250 

O8-Aug-02 

HC-C2YK-1B 

CH14918 

2 

2693 

24-Apr-Ol 

HC-C2YR-1BF 

CH15324E 

2 

4371 

20-Oct-02 

HC-C2YK-1BF 

CHI  5549 

2 

2980 

22-Oct-Ol 

HC-C2YK-1BF 

CHI  6548 

2 

2656 

26-Mar-Oi 

HC-C2YK-1BF 

CH1832E 

2 

4031 

02-Apr-Ol 

HC-C2YR-1BF 

CH20341 

2 

3074 

24-Dec-Ol 
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HC-C2YR-1BF 

HC-C2YR-1BF 

HC-C2YR-IBF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1B 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YR-1BF 

HC-C2YK-1BF 

HG-C2YK-1BF 

HC-C2YR-1BF 

HC-C2YR-1BF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1BF 

HC-C2YK-1B 

HC-C2YK-1B 

HC-C2YK-1BF 

HC-C2YR-1BF 

HC-F2YR-1F 

HC-F2YR-1F 

HC-F2YR-1F 

HC-F2YR-1F 

HC-F2YR-1F 

HC-E2YR-1BF 


CH21736  2 

CH22463E  2 

CH244481E  2 

CH24828E  2 

CH25304E  2 

CH25818E  2 

CH27682  2 

CH2800  2 

CH2829  2 

CH28344  2 

CH29648  2 

CH2993  2 

CH3259  2 

CH35413B  2 

CH35525B  2 

CH35587B  2 

CH35737B  2 

CH4826E  2 

CH4891  2 

CH5827  2 

CHS  868  2 

CH5953  2 

CH6454E  2 

CH7120  2 

CH8032  2 

CH9804E  2 

CMirilA  2 

CM413  2 

CM610  2 

CM713E  2 

CM952  2 

DK1067E  2 


3000 

4113 

3145 

4207 

4261 

4009 

3054 

2829 

2825 

2673 

2593 

2644 

3060 

3080 

3089 

3186 

4017 

4257 

2540 

3068 

2604 

2606 

4316 

2546 

4110 

4180 

2684 

2648 

3038 

4266 

2595 

4337 


30-Oct-Ol 

20-May-02 

05-Feb-02 

19-Jul-02 

16-Aug-02 

18-Mar-02 

10-Dec-Ol 

05-Jul-Ol 

03-Jul-Ol 

lO-Apr-Ol 

09-Feb-Ol 

26-Mar-Ol 

11-Dec-Ol 

03-Jan-02 

07-Jan-02 

04-Mar-02 

25-Mar-02 

13-Aug-02 

26-Dec-OO 

17-Dec-Ol 

16-Feb-Ol 

28-Feb-Ol 

15-Sep-02 

02-Jan-Ol 

17-May-02 

lO-Jul-02 

17-Apr-Ol 

28-Mar-Ol 

28-Nov-Ol 

20-Aug-02 

20-Feb-Ol 

30-Sep-02 
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HC-E2YR-1BF 

DK1244E 

2 

4233 

31-Jul-02 

HC-E2YR-1BF 

DK1812A 

2 

4235  ■ 

02-Aug-02 

HC-C2YR-2CLEUF 

DN1287E 

2 

2982 

22-Oct-Ol 

HC-C2YR-4AF 

DN3795 

2 

2959 

01-Oct-Ol 

HC-C2YK-1BF, 

DW317 

2 

3015 

12-Nov-Ol 

HC-M2YR-1BF 

EN364E 

2 

4375 

30-Oct-02 

HC-M2YR-1BF 

EN67 

2 

2833 

10-Jul-Ol 

HC-F2YL-1F 

EU7 

2 

4128 

28-May-02 

HC-82VF-2B 

F1626N 

2 

2742 

18-May-Ol 

' 

HC-82VF-2B 

F589 

2 

2741 

18-May-Ol 

HC-M2YR-2CEUF 

FB191 

2 

3061 

U-Dec-Ol 

HC-M2YR-2CLEUF 

FB199 

2 

4354 

08-Oct-02 

HC-M2YR-2CLEUF 

FB44 

2  ' 

2819 

28-Jiin-Ol 

* 

HC-M2YR-2CLEUF 

FB44 

2 

4391 

14-NOV-02  , 

HC-M2YR-1BF 

FB69 

2 

2683 

16-Apr-Ol 

• 

HC-M2YR-2CEUF 

FB695 

12. 

2543 

27-Dec-OO 

HC-F2YL-2UF 

FE149 

2 

2560 

29-Jan-Ol 

HC-F2YL-2UF 

FE171 

2 

2559 

29-Jan-Ol 

HC-C2YR-1B 

HC4788E 

2 

4311 

05-Sep-02 

HC-A2VK-1 

J1576 

2 

2557 

08-Jan-01 

HC-A2VK-1 

J 1665 

2 

4399 

19-NOV-02 

HC-12V20-7B 

P563N 

2 

3006 

05-Nov-Ol 

HC-82VF-1DB 

T2527N 

2 

2862 

27-Aug-Ol 

HC-92VF-1 

T3299N 

2 

2790 

13-Jun-Ol 

* 

HC-A2VF-2 

Y270 

2  • 

3039 

29-Nov-Ol 

HC-B3R30-2E 

AB1930 

3 

3087 

05-Jan-02 

HC-B3R30-2E 

BB145 

3 

3086 

05~Jan-02 

PHC-A3VF-4 

BL115 

3 

4406 

26-NOV-02 

HC-A3VF-7B 

BR802 

3 

4224 

22-Jul-02 

PHC-A3VF-4 

• 

BR808 

3 

3049 

05-Dec-Ol 

HC-B3TN-3B 

BU16047 

3 

4317 

05-Sep-02 

HC-B3TN-3B 

BUI  8742 

3 

4318 

05-Sep-02 
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HC-B3TN-3D 

HC-B3TN-2B 

HC-B3TN-5 

HC-B3TN-5FL 

HC-B3TN-5FL 

HC-B3TN-5G 

HC-B3TH-5FL 

HC-B3TN-5FL 

HC-C3YR-2UF 

HC-83V20-2C1 

HC-F3YR-2UF 

.HC-F3YR-2UF 

HC-C3YN-2LAUF 

HC-C3YN-2LAUF 

HC-E3YR-2ATF 

HC-E3YR-2ALTF 

HC-C3YR-1RF 

PHC-J3YF-2UF 

PHC-J3YF-2UF 

PHC-C3YF-I12F 

PHC-C3YF-1RF 

PHC-C3YF-1RF 

PHC-L3YF-iRF 

EHC-G3YF-2UF 

EHG-G3YF-2UF 

HC-E3YR-112F 

HC-B4TN-5HL 


McCauley      D2A34C58-0 
B2D34C207-A 
B2D34C220-B 
B2D34C207 
B2D37C224-B 


BUA24344 

BUA24927 

BV957 

BVA7395 

BVA7497 

BVA7719 

BVA7759 

BVA8025 

CK4851B 

D1380N 

DAI  308 

DA1332 

DG286 

DG287 

DJ10391A 

DJ10394A 

DY1222 

ED1453 

ED3055 

EE1286 

EE267 

EE89 

FD99A 

FJ102 

FJ136 

FM1352B 

E74186 


791088 

804515 

860844 

7910990 

000387 


3 

3 

3 

3 

3 

3 

3 

3    . 

3 

3 

3    . 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

3 

4 


2 
2 
2 
2 
2 


2680 

2985 

2894 

2679 

2883 

2901 

2890 

4299 

3021 

4049 

2773 

2772 

4345 

4345 

4296 

4297 

4066 

3017. 

3196 

2936 

4181 

4124 

4241 

4041 

4040 

4278 

2633 


2949 
3048 
3022 
4262 
4199 


16-Apr-Ol 

23-Oct-Ol 

20-Aug-Or 

16-Apr-01 

16-Aug-Ol 

24-Aug-Ol 

16-Aug-01 

04-Sep-02 

14-Nov-Ol 

09-Apr-02 

06-Jun-Ol 

06-Jun-Ol 

02-Oct-02 

02-Oct-02 

03-Sep-02 

03-Sep-02 

16-Apr-02 

12-Nov-Ol 

ll-Mar-02 

17-Sep-Ol 

03-Jul-02 

28-May-02 

05-Aug-Ol 

04-Apr-02 

04-Apr-02 

15-Jul-02 

20-Mar-Ol 


26-Sep-Ol 

05-Dec-Ol 

14-Nov-Ol 

15-Aug-02 

15-Jul-02 
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* 

41D5926 

19627 

2      , 

2552 

08-Jan-OO 

2A36C29-AG 

59927 

2 

3097 

08-Jan-02   . 

2A36C29-A6 

601636 

2 

4283 

28-Aug-02 

• 

2AF36C89 

61102 

2 

2744 

18-May-Ol 

D2AF36C48-CB 

622090 

2_ 

2589 

09-Feb-Ol 

'. 

D2AF36C48-CB 

622724 

2 

2590 

09-Feb-Ol 

. 

2A36C23-CPEG 

642372 

2 

2602 

23-Feb-Ol 

2A36C23-CPEG 

643488 

2 

2743 

18-May-Ol 

2A36C23-D-CEG 

653697 

2 

2676 

ll-Apr-Ol 

D2AF34C61-XMO 

662056 

2 

2929 

lO-Sep-01 

V- 

2A36C23-CPG 

666963 

2 

2555 

08-Jan-Ol 

a 

2A34C66-CMNP 

673620 

2 

4386 

08-NOV-02 

2A34C201-C 

696643 

2     ' 

3023 

16-Nov-Ol 

"2D34C202 

696932 

2 

2785 

12-Jun-Ol 

2A34C66-LMP 

697081 

2 

4302 

04-Sep-02 

D2AF34C59-NP 

698044 

2 

2989 

24-Oct-Ol 

2A34C66-NP 

702791 

2 

'     2562 

29-Jan-Ol 

2AF34C55-NO 

703122 

2 

.      2607 

01-Mar-Ol 

■ 

D2AF34C302 

704356 

2 

3034 

21-Nov-Ol 

. 

D2A34C58-NO 

712830 

2 

3024    . 

15-Nov-Ol 

2A34C66-NOP 

714193 

2 

2852 

23-Jul-Ol 

D2A34C58-NO 

714368 

2 

2880 

14-Aug-Ol 

B2D34C208 

715634 

2 

2563 

02-Feb-Ol 

- 

2A34C66-NOP 

720394 

2 

2647 

28-Mar-Ol 

2A34C66-NP 

720799 

2 

3013 

09-Nov-Ol 

c 

2A34C203-C 

722149 

2 

2601 

23-Feb-Ol      ; 

'    2A34C201-C 

732285 

2 

2572 

02-Feb-Ol 

2A34C66-NP 

734925 

2 

'       2892 

20-Aug-Ol 

D2AF34C54-NP 

736511 

2 

2889 

17-Aug-Ol 

i 

2A36C23-P-E6 

738679 

2 

2705 

01-May-Ol 

. 

2A34C66-NP 

741202 

2 

4016 

25-Mar-02 

3 

2A34C203-C 

746751 

2 

2779 

07-Jun-Ol 
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D2AF34C306 
2A34C203-C 
2A34C203-C 
2A34C203-C 
D2AF34C303-A 
2A34C66-NP 
2A34C203-C 
2A34C203-C 
B2D34C211 
2A34C201 
2A34C201-C 
2A34C203-C 
B2D34C207 
B2D34C207 
B2D34C212 
C2A34C204-C 
B2D34C212 
2A34C201-C 
B2D34C214 
2A34C66-NP 
D2AF34C81-0 
B2D34C214 
B2D34C214 
2A34C66-NP 
2A34C216 
.D2AF34C307-A 
B2D34C214 
B2D34C214 
2A34C66-NP 
D2A34C58-0 
B2D34C220 
B2D34C220-B 


747857. 

748419 

750668 

752018 

752971 

753264 

756299 

757569 

760569 

762799 

764227 

765022 

765394 

767372 

771038 

772536 

773467 

776485 

778701 

7810001 

782537 

783413 

783690 

783769 

786531 

786553 

787223 

787451 

791699 

795621 

799931 

804080 


2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 

2 


4363 

2968 

2888 

4194 

2635 

4076 

2600 

3144- 

4369 

4065 

4225 

3100 

2954 

4223 

4264 

2806 

2913 

4315 

2943 

2691 

3053 

2591 

2832 

3031 

4188 

4364 

4084 

3132 

2902 

4099 

2735 

2573 


22-Oct-02 

10-Oct-Ol 

17-Aug-Ol 

12-Jul-02 

19-Mar-Ol 

29-Apr-02 

23-Feb-Ol 

05-Feb-02 

26-Oct-02 

22-Apr-02 

29-Jul-02 

lO-Jan-02 

28-Sep-Ol 

29-Jul-Ol 

20-Aug-02 

25-Jun-Ol 

29-Aug-Ol 

05-Sep-02 

22-Sep-Ol 

20-Apr-Ol 

07-Dec-Ol 

12-Feb-Ol 

09-Jul-Ol 

19-Nov-Ol 

09-Jul-02 

22-Oct-02 

02-May-02 

30-Jan-02 

26-Aug-Ol 

Ol-May-02 

17-May-Ol 

05-Feb-Ol 


39824 


Federal  Register /Vol.  68.  No.  128 /Thursday.  July  3,  2003 /Rules  and  Regulations 


B2D34C214-A 

806619 

2 

2621 

12-Mar-Ol 

2A34C216 

807039 

2 

2955 

28-Sep-Ol 

■ 

2A34C50-P 

810564 

2 

4203 

17-Jul-02 

B2D34C214-A 

811752 

2 

2782 

11-Jun-Ol 

>  B2D34C220 

812718 

2 

3120 

18-Jan-02 

B2D34C214-A 

815034 

2 

2778 

07-Jun-Ol 

^ 

B2D34C220 

815405 

2 

3101 

lO-Jan-02 

B2D34C220 

821006 

2 

2851 

20-Jul-Ol 

B2D34C220-B 

822357 

2 

3137 

31-Jan-02 

2A34C66-NP 

822643 

2 

4144 

lO-Jun-02 

B2D34C220-B 

822736 

2 

.     4097 

lO-May-02 

C2A34C204-C 

832092 

.  2 

3148 

06-Feb-02 

D2AF34C307-B 

851157 

2 

4373 

29-Oct-02 

1 

. 

2A34C203-C 

891683 

2 

4270 

21-Aug-02 

.     B2334C53-0 

900357 

2 

3169 

18-Feb-02     , 

2A36C23-D-G 

900959 

2 

2977 

19-Oct-Ol 

» 

2A34C203-C 

902086 

2 

•    3185 

04-Mar-02 

• 

B2D34C214  ^ 

902215     ^ 

2 

3197 

12-Mar-02 

2A36C23-DG 

912711 

2 

2582 

08-Feb-Ol 

« 

\ 

2A34C203-B 

921416 

2 

4236 

Ol-Aug-02 

B2D34C220-B 

930262 

2 

4108 

'l6-May-02 

C2A34C204-C 

930476 

2 

4202 

16-Jul-02 

, 

D2AF34C81-0 

962316 

2 

3052 

07-Dec-Ol 

~- 

D3A32C411-C 

91220 

3 

2824 

02-Jul-Ol 

3AF32C75-NR  . 

704725 

3 

2846 

16-Jul-Ol 

3PF32C501-A 

812753 

3    ' 

4145 

10-Jun-02 

» 

3A32C406-B 

814842 

3 

2956 

28-Sep-Ol 

3A32C406-B 

821868 

3 

2752 

23-May-Ol 

^ 

3A32C406 

922028 

3 

2689 

18-Apr-Ol 

3AF32C512-C 

020337 

3 

4395 

15-NOV-02 

* 

D3A32C88-ALMR 

68433 

3 

'2774 

06-Jun-01 

- 

3AF34C92-K 

693112 

3 

,       2536 

21-Dec-OO 
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D3A32C88-LMR 

D3A32C90-MLKN 

D3A32C88-MR 

3AF32C93-NR 

3AF34C92-NPR 

3A32C76-SMR 

D3A32C77-MR 

3AF32C72-NR 

3AF34C92-PR 

3AF32C75-NR 

3AF32C87-NR 

D3A32C90-MN 

3A32C76-SMR 

D3A32C88-MR 

D3A34C402 

D3A34C402-B 

3AF34C92-NPR 

3AF32C87-NR 

3A32C76-SMR 

D3A34C403 

3AF32C87-NIR 

3AF32C87-NR 

D3A34C402 

D3A34C402 

3AF34C92-NPR 

3AF32C87-NIR 

3AF32C93-NR 

3AF32C93-NR 

D3A34C403 

3A32C76-SMR 

3A32C76-SMR 

D3A34C402 


700753 

703346 

712006 

712262 

725401 

726830 

727923 

732813 

732844 

739402 

739554 

761217 

763448 

764369 

765820 

769212 

770540 

7710126 

772030 

777494 

778133 

780701 

783312 

783736 

783751 

788970 

789159 

789159 

790582 

7910885 

791330 

792767 


,3 
,3 
3 
3 
3 
3 
3 
3 
3 

3\ 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
3 
-3 
3 
3 
3 
3 
3 

3, 
3 


2581 

3070 

4306 

3007 

4253 

3115 

2712 

2841 

4366 

2847 

2554 

3190 

2821 

2974 

2930 

4217 

2928 

2553 

2641 

2944 

4004  , 

2566 

3116 

2715 

4252 

4039 

4277 

3008 

4096 

4085 

3042 

4244 


07-Feb-Ol 
17-Dec-Ol 
05-Sep-02 
09-Nov-Ol 
09-Aug-02 
25-Mar-02 
01-May-Ol 
12-Jul-Ol 
15-Oct-02 
16-Jul-Ol 
08-Jan-Ol 
■06-Mar-02 
29-Jun-Ol 
16-Oct-Ol 
10-Sep-Ol 
26-Jul-02 
10-Sep-Ol 
05-Jan-Ol 
23-Mar-Ol 
24-Sep-Ol 
13-Mar-02 
01-Feb-Ol 
17-Jan-02 
02-May-Ol 
09-Aug-02 
03-Apr-02 
26-Aug-02 
09-Nov-Ol 
09-May-02 
02-May-02 
03-Nov-Ol 
05-NOV-02 
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3A32C76-SMR 

793937 

3 

3103 

12-Sep-Ol 

3A32C76-UMR 

794268 

3 

2868 

31-Jul-Ol 

D3A34C404-C 

794365 

3 

4402 

22-NOV-02 

'- 

•       D3A34C402-B 

794599 

3 

3035 

31-Oct-Ol 

3AF32C87-NR 

794951 

3 

2876 

10-Aug-Ol 

3A32C76-UMR 

795657 

3 

2799 

20-Jun-01 

3AF32C87-NR 

795913 

3 

2984 

23-Oct-Ol 

D3A34C402 

796810 

3 

3123 

21-Jan-02 

3A32C76-UMR 

797065 

3 

2701 

27-Apr-Ol 

\ 

3A32C76-SMR 

801913 

3 

4238 

02-Aug-02 

I 

D3A34C402-B 

802285 

3 

2732 

14-May-Ol 

■ 

D3A34C402 

811314 

3 

4365 

24-Oct-02 

D3A34C402 

811314 

3    ' 

4365 

30-Dec-02 

3FF32C501-A 

812626 

3 

3064 

14-Dec-Ol 

3FF32C501-A 

812685 

3 

3065 

14-Dec-Ol 

3A32C76-SMR 

813109 

3 

4048 

09-Apr-02 

* 

3AF34C92-PR 

813549 

3 

2629 

14-Mar-Ol 

3AF32C87-^fR 

814072 

3 

2965 

08-Oct-01 

3A32C406-B 

821336 

3 

2797 

19-Jun-Ol 

3A32C406-B 

821659 

3 

4163 

20-Jun-02 

3A32C406-B 

821864 

3 

4059 

16-Apr-02 

D3A34C402-B 

822071 

3 

4131 

30-May-02 

3AF34C92-PR 

851435 

3 

4367 

25-Oct-02 

3A32C409 

860038 

3 

2723 

08-May-Ol 

. 

3AF32C504-B 

861373 

3 

2983 

23-Oct-Ol 

A 

D3A32C409-C 

890285 

3 

2858 

25-Jul-Ol 

3A32C406-C 

891080 

3 

4394 

15-NOV-02       ■ 

« 

3AF32C505-B 

891968 

3 

2997 

30-Oct-01 

3AF32C512-C 

901517 

3 

4393 

14-NOV-02 

3AF32C512-C 

901523 

3 

4392 

14-NOV-02 

* 

C3D36C415-C 

901743 

3 

2598 

27-Feb-Ol 

3AF32C504-C 

910236 

3 

2964 

08-Oct-Ol 
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3A32C406-C 
3A32C406-C 
D3A32C409-C 
D3A32C409-C 
3AF34C92-R 
3AF34C92-K 
D3A34C402-C 
3AF32C515 
3AF32C515 
B3D32C417-C 
3AF32C512-C 
3AF32C512-C 
D3A34C402-C 
D3A34C404-C 
1C160/DTM7557 
1C160/DTM7553 
1B90/CM7044 
1B90/CM7154 
.1A170/DM7651 
1A170/DM7651 
1A170/DM7653 
1A175/FC8467 
1C172/EM7654 
1C172/EM7552 
1C160/CTM7554 
1C160/CTM7553 
1C160/CTM7553 
1C160/CTM7557 
1C160/CTM7557 
1C160/DTM7553 
1C160/DTM7557MI 
1C160/DTM7555 


910908 

921717 

922374 

932027 

932083 

932104 

932139 

961848 

961855 

961934 

971389 

971569 

980569 

982779 

728381 

734129 

26224 

32697 

61112 

62877 

63366 

66725 

70354 

70649 

710178 

710495 

721463 

725675 

725685 

726476 

729559 

729858 


3  4401  2O-N0V-O2 

3  2551  05-Jan-Ol 

3  2639  31-Mar-Ol 

3  3010  09-Nov-Ol 

3  2653  29-Mar-Ol 

3         '  2654  29-Mar-Ol 

3  4204  18-Jul-02 

3  4028  Ol-Apr-02 

3  4029  01-Apr-02 

3  '  4313  09-Sep-02 

3  4183  05-Jul-02 

3  4182  05-Jul-02 

3  2605  27-Feb-Ol 

3  4353  08-Oct-02 

Fixed  pitch  2975  17-Oct-Ol 

Fixed  pitch  2549  03-Jan-01 

Fixed  pitch  2758  29-May-Ol 

Fixed  pitch  2757  24-May-Ol 

Fixed  pitch  4164  20-Jun-02 

Fixed  pitch  4098  lO-May-02 

Fixed  pitch  3081  02-Jan-02 

Fixed  pitch  2734  15-May-Ol 

Fixed  pitch  2756  23-May-Ol 

Fixed  pitch  2717  04-May-Q  1 

Fixed  pitch  2623  12-Mar-Ol 

Fixed  pitch  3090  07-Jan-02 

Fixed  pitch  4300  14-Sep-02 

Fixed  pitch  2804  22-Jun-Ol 

Fixed  pitch  2737  17-May-Ol 

Fixed  pitch  2731  14-May-Ol 

Fixed  pitch  2713  01-May-Ol 

Fixed  pitch  4037  02-Apr-02 
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• 

1C160/DTM7557 

730646 

Fixed  pitch 

4104 

15-May-02 

' 

1C160/DTM7557M1 

733907 

Fixed  pitch 

2580 

06-Feb-Ol 

1C160/DTM7557M1 

734350 

Fixed  pitch 

4379 

31-Oct-02 

> 

i 

1C160/DTM7557M1 

735796 

Fixed  pitch 

2784 

11-Jun-Ol 

I 

1C160/DTM7557M1 

735893 

Fixed  pitch 

2583 

07-Feb-Ol 

1A103/TCM6958 

770810 

Fixed  pitch 

2850 

20-Jul-01 

1A103/TCM6958 

772113 

Fixed  pitch 

2776 

06-Jun-Ol 

1A103/TCM6958 

773931 

Fixed  pitch 

4276 

23-Aug-02 

1A103/TCM6958 

775216 

Fixed  pitch 

3170 

19-Feb-02 

^     . 

1A103/TCM6958 

775787 

Fixed  pitch 

2667 

05-Apr-T)l 

1A103/TCM6958 

776415 

Fixed  pitch 

2740 

18-May-Ol 

1A103/TCM6958 

776670 

Fixed  pitch 

4122 

28-May-02 

' 

1C160/DTM7557M1 

82161 

Fixed  pitch 

4213 

24-Jul-02 

1C160/DTM7557M1 

BL193 

Fixed  pitch 

2814 

27-Jun-Ol 

1C160/DTM7557M1 

CC042 

Fixed  pitch 

2599 

25-Feb-Ol 

1C160/DTM7557M1 

CK208 

Fixed  pitch 

2775 

06-Jun-Ol 

V 

1A103/TCM6958 

DG020 

Fixed  pitch 

2853 

24-Jul-Ol 

,  = 

1C172/MTM7453 

El 0939 

Fixed  pitch 

4378 

31-Oct-02 

1C172/MTM7653 

E13563 

Fixed  pitch 

4407 

27-NOV-02 

1C172/SBTM7359 

E17057 

Fixed  pitch 

2625 

14-Mar-Ol 

1C172/TM7653 

E8301 

Fixed  pitch 

3164 

16-Feb-Ol 

1A100/MCM6950 

F3506 

Fixed  pitch 

4154 

18-Jun-02 

y 

1A100/MCM6950 

F5414 

Fixed  pitch 

2567 

02-Feb-Ol 

1A100/MCM6952 

F726 

Fixed  pitch 

4024 

Ol-Apr-02 

1A101/HCM6948 

5 

G11294 

Fixed  pitch 

2570 

02-Feb-Ol 

1A102/OCM6948 

K20061 

Fixed  pitch 

2665 

04-Apr-Ol 

* 

lA103ArCM6958 

KK036 

Fixed  pitch 

4109 

17-May-02 

1A170/BMS7660 

LA044 

Fixed  pitch 

4008 

18-Mar-02 

1C160/DTM7557M1 

MKOIO 

Fixed  pitch 

2699 

25-Apr-Ol 

-■ 

1A103/TCM6958 

NA012 

Fixed  pitch 

2663 

20-Apr-Ol 

1A170/EFA7553 

P76815 

Fixed  pitch 

2878 

13-Aug-Ol 

1C172/MDM7653 

P79270 

Fixed  pitch 

4081 

02-May-02 
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Sensenich 


1A170/FFA7563 

1A103/TCM6958 

1A103/TCM6958 

1C235/LFA7570 

1C235/LFA7570 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM695? 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 

1A103/TCM6958 


76EM8S5-0-60 

76EM8S5-0-62 

76EM8S5-0-60 

76EM8S5-0-60 

76EM8S5 10-0-63 

M74DM6-0-56 

76EM8S5-0-60 

76EM8S5-0-60 

76EM8-0-60 

76AM6-2-50 

76EM8S5-0-60 

76EM8S 10-0-62 

76EM8S 14-0-60 


P80498 

PEJ039 

PR775211 

QF016 

QK008 

R771635 

R771922 

R772681 

R773668 

R774213 

R774509 

R774950 

R775395 

R776149 

R776150 

RG038 

RGA026 

RP773661 

RP774339 


11495K 

12489K 

14861K 

15777K 

18122K 

18893 

19209K 

20605K 

23378K 

23553 

2551 OK 

26282K 

2643  IK 


Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pi^ch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 


4240 
4126 
2786 
4184 
2973 
4087 
2634 
2879 
2840 
4044 
2803 
2844 
284"^ 
2759 
4265 
2657 
2769 
4281 
4282 


Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 
Fixed  pitch 


4106 
2603 
3121 
4205 
4239 
2597 
4014 
2565 
4001 
4404 
4170 
3018 
2703 


05-Aug-02 

27-May-02 

12-Jun-Ol 

08-Jul-OO 

15-Oct-Ol 

06-May-02 

19-Mar-Ol 

14-Aug-Ol 

12-Jul-Ol 

08-Apr-02 

21-Jun-Ol 

09-Jul-Ol 

12-Jul-01 

29-May-Ol 

20-Aug-02 

30-Mar-Ol 

05-Jun-Ol 

27-Aug-02 

27-Aug-02 


16-May-02 

26-Feb-Ol 

19-Jan-02 

26-Jun-Ol 

17-Jul-02 

21-F«b-01 

20-Mar-02 

31-Jan-Ol 

13-Mar-02. 

25-NOV-02 

26-Jun-02 

12-Nov-Ol 

30-Apr-Ol 
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76EM8S5-0-62 

76EM8S 10-0-62 

76EM8S5-0-62 

76EM8S 14-0-60 

76EM8S5-0-60 

76EM8-0-60 

74DM6-0-56 

74DM6-0-58 

74DM6-0-60 

74DM6-0-60 

74DM6-0-60 

74DM6-2-64 

M69CK-0-52 

M74DM-0-56 

72CKS 12-0-52 

74DM6-0-58 

74DM6S5-0-54 

74DM6-2-62 

74DM6S5-0-54 

74DM6-0-58 

69CKS12-0-50L 

M74DM-0-58 


267 14K 

271 14K 

27651K 

28769K 

3b364K 

41649K 

A43974 

A44432 

A45853 

A47606 

A48300 

A51317 

K1150 

K12256 

K3278 

K33644 

K34229 

K36552 

K37994 

K39012 

K6518 

K6931 


.  Fixed  pitch  2791 

Fixed  pitch  2867 

Fixed  pitch  4007 

Fixed  pitch  4149 

Fixed  pitch  2767 

Fixed  pitch  2939 

Fixed  pitch  2745 

Fixed  pitch  4129 

Fixed  pitch  4200 

Fixed  pitch  4139 

Fixed  pitch  2592 

Fixed  pitch  2666 

Fixed  pitch  4209 

Fixed  pitch  4072 

Fixed  pitch  2914 

Fixed  pitch  2845 

Fixed  pitch  4091 

Fixed  pitch  3002 

Fixed  pitch  4320 

Fixed  pitch  4107 

Fixed  pitch  2561 

Fixed  pitch  4132 


13-Jun-Ol 

01-Aug-Ol 

15-Mar-02 

1  l-Jun-02 

04-Jun-Ol 

18-Sep-Ol 

21-May-Ol 

30-May-02 

16-Jul-02 

05-Jun-02 

09-Feb-Ol 

04-Apr-Ol 

22-Jul-02 

24-Apr-02 

30-Aug-Ol 

16-Jul-Ol 

08-May-02 

01-Nov-Ol 

lO-Sep-02 

16-May-02 

29-Jan-Ol 

25-May-02 


nUJNG  CODE  4»10-13-C 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  the  results  of 
a  National  Transportation  Safety  Board 
(NTSB)  investigation  of  a  failed  propeller 
blade  and  subsequent  inspections  of  various 
propeller  models  returned  to  service  by  T 
and  W  Propellers,  Inc.  We  are  issuing  this  AD 
to  detect  unsafe  conditions  that  could  result 
in  separation  of  a  propeller  blade  and  loss  of 
control  of  the  airplane. 

Compliance:  (e)  If  you  have  not  already 
performed  the  actions  required  by  this  AD, 
you  must  perform  the  actions  within  the 
compliance  times  specified  in  this  AD. 

Required  Actions 

(f)  For  propellers  listed  in  Table  1  of  this 
AD,  that  have  been  overhauled  since  being 
retumfed  to  service  by  T  and  W  Propellers, 
Inc  by  an  authorized  repair  station  other  than 
T  and  W  Propellers.  Inc.,  no  further  action  is 
required. 


Propellers  With  Fewer  Than  10  Hours  Time- 
in-Service  (TIS)  Since  Return  to  Service 

(g)  Before  further  flight,  perform  the 
actions  specified  in  paragraph  (h)  of  this  AD 
on  propellers  listed  in  Table  1  of  this  AD, 
that  have  fewer  than  10  hours  time-in-service 
(TIS)  since  return  to  service  by  T  and  W 
Propellers.  Inc.  You  can  find  information  on 
performing  the  actions  in  the  applicable 
propeller  manufacturer's  service 
documentation. 

(h)  Perform  the  following  actions: 

(i)  Disassemble, 

(2)  Clean, 

(3)  Inspect  for  the  following: 
(i)  Cracks, 

(ii)  Corrosion, 
(iii)  Nicks, 
(iv)  Scratches. 

(v)  Blade  minimum  dimensions, 
(vi)  Chemical  conversion  coat  or  paint  or 
both  applied  over  corrosion, 
(vii)  Lack  of  chemical  conversion  coating, 
(viii)  Lack  of  paint  on  internal  surfaces, 
(ix)  Bolts  incorrectly  torqued. 
(x)  Incorrect  parts, 
(xi)  Incorrect  installation  of  parts. 


(xii)  Reinstallation  of  parts  intended  for 
one-time  use,  and  ' 

(xiii)  Lack  of  proper  shot  peening. 

(4)  Repair  and  replace  with  serviceable   ; 
parts,  as  necessary, 

(5)  Reassemble  and  test. 

Propellers  With  10  Hours  or  Mor«  TIS  Since 
Return  to  Service 

(i)  Within  10  hours  TIS  after  the  effective 
date  of  this  AD  or  one  year  after  the  effective 
date  of  this  AD,  whichever  is  earlier,  perform 
the  actions  specified  in  paragraph  (h)  of  this 
AD  on  propellers  listed  in  Table  1  of  this  AD. 
that  have  10  hours  or  more  TIS  since  return 
to  service  by  T  and  W  Propellers,  Inc.  You 
can  find  information  on  performing  the 
actions  in  the  applicable  propeller 
manufacturer's  service  documentation. 

Required  Actions  Before  Installatibn 

(j)  After  the  effective  date  of  this  AD.  do 
not  install  any  propeller  that  has  a  SN  listed 
in  Table  1  of  this  AD  returned  to  service  by 
T  and  W  Propellers,  Inc.  unless  you  have 
performed  paragraph  (h)  of  this  AD  on  the 
propeller. 
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Alternative  Methods  of  Compliance 
(JAMOCs) 

(k)  You  must  request  AMCXIls  as  specified 
i^  14  CFR  39.19.  All  AMOCs  must  be 
Approved  by  the  Manager,  Chicago  Aircraft 
Certification  Office,  FAA. 

Special  Flight  Permits 

,  (1)  We  will  not  issue  special  flight  permits 
fbr  propellers  with  fewer  than  10  hours  TIS 
stince  return  to  service  by  T  and  W  Propellers, 
Inc. 

iMaterial  Incorporated  by  Reference 

(m)  None. 

Related  Information 

;  (n)  The  applicable  propeller 
manufacturer's  service  documents  contain 
instructions  for  performing  the  required 

Erhaul  actions, 
isued  in  Burlington,  Massachusetts,  on 
6  26,2003. 

Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  03-16689  Filed  7-2-03;  8:45  am] 
aUING  CODE  4B1(>-13-P 


DEPARTMENT  OF  HEALTH  AND 
if UMAN  SERVICES 

rood  and  Dnig  Administration 

Sil  CFR  Part  101 
[Docket  No.  02P-0177] 

Food  Ut>eiing:  Health  Claims;  D- 
tagatose  and  Dental  Caries 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

#|CTION;  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  adopting  as  a 
final  rule,  without  change,  the 
provisions  of  the  interim  final  rule  that 
amended  the  regulation  authorizing  a 
health  claim  on  sugar  alcohols  and 
dental  caries,  i.e.,  tooth  decay,  to 
include  the  sugar  D-tagatose  as  a 
substance  eligible  for  the  dental  caries 
health  claim.  FDA  is  taking  this  action 
to  complete  the  rulemaking  initiated 
vrith  the  interim  final  rule. 
DATES:  This  rule  is  effective  July  3, 
2003. 

FDR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hoadley,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
830).  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkwy.,  College  Park, 
MD  20740-3835,  301^36-1450. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  December  2, 
2h02  (67  FR  71461),  the  agency 


published  an  interim  final  rule  to 
amend  the  regulation  in  part  101  (21 
CFR  part  101)  that  authorizes  a  health 
claim  on  the  relationship  between  sugar 
alcohols  and  dental  caries  (§  101.80)  to 
include  the  sugar  D-tagatose,  a  novel 
food  ingredient.  Under  section 
403(r)(3)(B)(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
343(r)(3)(B)(i)),  FDA  issued  this  interim 
final  rule  in  response  to  a  petition  filed 
imder  section  403(r)(4)  of  the  act. 
Section  403(r)(3)(B)(i)  of  the  act  states 
that  the  Secretary  of  Health  and  Human 
Services  (and.  by  delegation,  FDA)  shall 
issue  a  regulation  authorizing  a  health 
claim  only  if  he  or  she  determines, 
based  on  the  totality  of  publicly 
available  scientific  evidence  (including 
evidence  from  well-designed  studies 
conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  procedures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence  (see  also 
§  101.14(c)).  Section  403(r)(4)  of  the  act 
sets  out  the  procedures  that  FDA  is  to 
follow  upon  receiving  a  health  claim 
petition. 

On  January  9,  2002,  Aria  Foods 
Ingredients  amba,  DK-8260  Viby, 
Denmark  (the  petitioner)  filed  a  petition 
requesting  that  the  agency:  (1)  Amend 
§  101.80  to  include  the  sugar  D-tagatose 
as  one  of  the  substances  eligible  to  bear 
the  dental  caries  health  claim;  (2) 
amend  §  101.9,  the  nutrition  labeling 
regulation,  to  exclude  D-tagatose  from 
the  definition  of  "sugars" 
(§  101.9(c)(6)(ii)),  thereby  allowing  a 
"sugar  free"  nutrient  content  claim;  and 
(3)  modify  the  text  of  §  101.80  because 
D-tagatose  is  not  a  sugar  alcohol  (Ref.  1). 
FDA  filed  the  petition  for 
comprehensive  review  in  accordance 
with  section  403(r)(4)  of  the  act  on  April 
19,2C(02. 

FDA  considered  the  scientific 
evidence  presented  in  the  petition  as 
part  of  its  review  of  the  scientific 
literature  on  D-tagatose  and  dental 
caries,  as  well  as  information  previously 
considered  by  the  agency  on  the 
etiology  of  dental  caries  and  the  effects 
of  slowly  fermentable  carbohydrates. 
The  agdncy  siunmarized  this  evidence 
in  the  interim  final  rule  (67  FR  71461 
at  71463).  Based  on  the  available 
evidence,  FDA  concluded  that  dental 
caries  is  a  disease  for  which  the  U.S. 
population  is  at  risk;  D-tagatose  is  a 
food,  because  it  contributes  taste  and 
other  technical  effects  listed  in  21  CFR 
170.3(o)  to  food;  the  use  of  D-tagatose  in 
food  is  safe  and  lawful;  and  there  is 
significant  scientific  agreement  among 


qualified  experts  that  D-tagatose  does 
not  promote  dental  caries  (67  FR  71461 
at  71462  through  71464).  Consequently, 
FDA  published  an  interim  final  rule 
amending  §  101.80  to  authorize  a  dental 
caries  health  claim  for  D-tagatose. 

As  discussed  in  the  interim  final  rule, 
the  agency  believes  that  it  would  be 
false  and  misleading  for  D-tagatose 
containing  foods  to  bear  a  "sugar  free" 
claim  because  D-tagatose  is  a  sugar  (67 
FR  71461  at  71466).  Consequently, 
rather  than  exempting  D-tagatose  from 
the  definition  of  "sugars"  as  requested 
by  the  petitioner,  the  agency  instead 
exempted  D-tagatose  from  the  "sugar 
free"  requirement  of  §  101.80.  To 
address  the  incongruity  of  a  sugar- 
containing  food  bearing  the  dental 
caries  health  claim  and  to  inform 
consiuners  about  the  uniqueness  of  D- 
tagatose  as  a  noncariogenic  sugar,  we 
added  the  requirement  that  the  claim 
identify  D-tagatose  as  a  sugar  that, 
unlike  other  sugars,  does  not  promote 
the  development  of  dental  caries. 
Accordingly,  although  products 
containing  D-tagatose  are  not  permitted 
to  be  labeled  as  "sugar-free,"  diey  are 
authorized  to  state  that  D-tagatose  sugar 
does  not  promote,  or  may  reduce  the 
risk  of,  tooth  decay. 

n.  Suipmary  of  Comments  and  the 
Agency's  Response 

The  agency  received  one  comment  in 
support  of  the  petition  from  a 
manufactiu'er  prior  to  publication  of  the 
interim  final  rule.  Comments  from  seven 
consumers  were  sent  to  this  docket 
diu-ing  the  comment  period,  none  of 
which  were  relevant  to  this  rulemaking. 

Given  the  absence  of  contrary 
evidence  on  the  agency's  decisions 
annotmced  in  the  interim  final  rule, 
FDA  is  adopting  as  a  final  rule,  without 
change,  the  interim  final  rule  that 
amended  §  101.80  to  include  D-tagatose 
as  a  substance  eligible  for  the  dental 
caries  health  claim. 

in.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.32(pj  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  Analysis  of  Impacts 

A.  Regulatory  Impact  Analysis 

We  have  examined  the  economic 
implications  of  thi§  final  rule  as 
required  by  Executive  Order  12866.  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  and  the  Unfunded  Mandates 
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Reform  Act  of  1995  {Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 

With  this  final  rule,  FDA  is  adopting 
without  change  the  provisions  of  the 
interim  final  rule  published  in  the 
Federal  Register  of  December  2,  2002. 
The  interim  final  rule  amended  the 
regulation  authorizing  a  health  claim  on 
the  relationship  between  sugar  alcohols 
and  dental  caries  to  include  the  sugar  D- 
tagatose  as  a  substance  eligible  for  the 
health  claim.  We  assessed  the  costs  and 
benefits  of  the  interim  final  rule  in  that 
Federal  Register  document  (67  FR 
71461  at  71468  and  71469).  By  now 
reaffirming  that  interim  final  rule,  FDA 
has  not  imposed  any  new  requirements. 
There  are,  therefore,  no  additional  costs 
and  benefits  associated  with  this  final 
rule. 

B.  Reguhtory  Flexibility  Analysis 

We  have  examined  the  economic 
implications  of  this  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  {5  U.S.C.  601-612).  If  a  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibility  Act  requires  the  agency  to 
analyze  regulatory  options  that  would 
minimize  the  economic  impact  of  the 
rule  on  small  entities. 

Because  this  final  rule  does  not 
impose  any  new  costs  on  firms,  we 
certify  that  this  final  rule  will  not  have 
a  significant  impact  on  a  substantial 
nimiber  of  small  entities.  Therefore, 
under  the  Regulatory  Flexibility  Act,  no 
further  analysis  is  required. 

C.  Unfunded  Mandates 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
issuing  any  final  rule  that  may  result  in 
an  pxpenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  in  any 
one  year  (adjusted  annually  for 
inflation).  The  Unfunded  Mandates 
Reform  Act  does  not  require  FDA  to 
prepare  a  statement  of  costs  and  benefits 
for  this  rule,  because  the  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 
ciurent  inflation-adjusted  statutory 
threshold  is  $113  million. 


V.  Paperwork  Reduction  Act 

FDA  concludes  that  the  labeling 
provisions  of  this  final  rule  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  because  they 
do  not  constitute  a  "collection  of 
information"  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  Rather,  the  food  labeling  health 
claim  on  the  association  between  D- 
tagatose  and  the  nonpromotion  of  dental 
caries  is  a  "public  disclosure  of 
information  originally  supplied  by  the 
Federal  Government  to  the  recipient  for 
the  purpose  of  disclosure  to  the  public." 
(5  CFR  1320.3(c)(2)). 

VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  has  a 
preemptive  effect  on  State  law.  Section 
4(a)  of  the  Executive  order  requires 
agencies  to  "construe  *  *  *  a  Federal 
Statute  to  preempt  State  law  only  where 
the  statute  contains  an  express 
preemption  provision,  there  is  some 
other  clear  evidence  that  the  Congress 
intended  preemption  of  State  law,  or 
where  the  exercise  of  State  authority 
conflicts  with  the  exercise  of  Federal 
authority  under  the  Federal  statute." 
Section  403A  of  the  act  (21  U.S.C.  343- 
1)  is  an  express  preemption  provision. 
That  section  provides  that  "no  State  or 
political  subdivision  of  a  State  may 
directly  or  indirectly  establish  under 
any  authority  or  continue  in  effect  as  to 
any  food  in  interstate  commerce" 
certain  food  labeling  requirements, 
unless  an  exemption  is  provided  by  the 
Secretary  of  Health  and  Human  Services 
(and  by  delegation,  FDA).  Relevant  to 
this  final  rule,  one  such  requirement 
that  States  and  political  subdivisions 
may  not  adopt  is  "any  requirement 
respecting  any  claim  of  the  type 
described  in  section  403(r)(l)  of  the  act 
made  in  the  label  or  labeling  of  food  that 
is  not  identical  to  the  requirement  of 
section  403(r)  *  *  *"  (section  403A(a)(5) 
of  the  act  (21  U.S.Q  343-l(a)(5)).  Prior 
to  the  effective  date  of  this  final  rule  and 
the  interim  rule  that  preceded  it,  this 
provision  operated  to  preempt  States 
from  imposing  health  claim  labeling 
requirements  concerning  D-tagatose  and 
reduced  risk  of  dental  caries  because  no 
such  requirement  had  been  imposed  by 
FDA  under  section  403(r)  of  the  act. 
Under  this  final  rule  and  the  interim 
rule  that  preceded  it.  States  are 
preempted  fi-om  imposing  any  health 
claim  labeling  requirements  for  D- 
tagatose  and  reduced  risk  of  dental  cares 
that  are  not  identical  to  those  required 
by  this  rule.  Section  403A(a)(5)  of  the 


act  displaces  both  State  legislative 
requirements  and  State  conmjon-law 
duties.  Medtronic  v.  Lohr,  518  U.S.  470, 
503  (1996)  (Breyer,  J.,  concurring  in  part 
and  conciuring  in  judgment);  id.  at  510 
(O'Connor,  J.,  joined  by  Rehnquist,  C.  J., 
Scalia,  J.,  and  Thomas,  J.,  concurring  in 
part  and  dissenting  in  part);  CipoUone  v. 
Liggptt  Group,  Inc.,  505  U.S.  504,  521 
(1992)  (plurality  opinion);  id.  at  548-49 
(Scalia,  J.,  joined  by  Thomas,  J., 
concurring  in  judgment  in  part  and 
dissenting  in  part).  Although  this  rule 
has  preemptive  effect  in  that  it  would 
preclude  States  fi-om  issuing  regulations 
or  adopting  or  enforcing  any 
requirements,  including  state  tort-law 
imposed  requirements,  for  health  claims 
about  D-tagatose  and  reduced  risk  of 
dental  caries  that  are  not  identical  to  the 
requirements  of  the  interim  final  rule  as 
adopted  by  this  final  rule,  this 
preemptive  effect  is  consistent  with 
what  Congress  set  forth  in  section  403A 
of  the  act. 

Section  4(e)  of  the  Executive  order 
provides  that  "when  an  agency  proposes 
to  act  through  adjudication  or 
rulemaking  to  preempt  State  law,  the 
agency  shall  provide  all  affected  State 
and  local  officials  notice  and  an 
opportunity  for  appropriate 
participation  in  the  proceedings." 
Similarly,  section  6(c)  of  the  Executive 
order  states  that  "to  the  extent 
practicable  and  permitted  by  law,  no 
agency  shall  promulgate  any  regulation 
that  has  federalism  implications  and 
that  preempts  state  law,  unless  the 
agency,  prior  to  the  formal  promulgation 
of  the  regulation  *  *  *  consulted  with 
State  and  local  ofiicials  early  in  the 
process  of  developing  the  proposed 
regulation."  This  requirement,  that  FDA 
provide  the  States  with  an  opportunity 
for  appropriate  participation  in  this 
rulemaking,  has  been  met.  FDA  sought 
input  from  all  stakeholders  through 
publication  of  the  interim  final  rule  in 
the  Federal  Register.  No  comments  fi-om 
State  or  local  government  entities  were 
received. 

In  conclusion,  the  agency  believes 
that  it  has  complied  with  all  of  the 
applicable  requirements  under  the 
Executive  order  and  has  determined  that 
the  preemptive  effects  of  this  rule  are 
consistent  with  Executive  Order  13132. 

VII.  References 

The  following  reference  has  been 
placed  on  display  in  the  Division  of 
Dockets  Management  (liFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852, 
and  may  be  seen  by  interested  persons 

between  9  a.m.  and  4  p.m.r  Monday 
through  Friday. 
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1.  Aria  Foods  Ingredients  amba,  "Petition 
to  Amend  the  Regulation  for  21  CFR  Sec. 
101.80  to  Authorize  a  Noncariogenicity 
Dental  Health  Claim  for  E>-tagatose,"  CP-1, 
Docket  No.  02P-0177,  January  9,  2002. 

■  Accordingly,  the  interim  final  rule 
amending,21  CFR  101.80  that  was 
published  in  the  Federal  Register  of 
December  2,  2002  (67  FR  71461),  is 
adopted  as  a  final  rule  without  change. 

Dated:  June  30.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-16949  Filed  7-1-03;  10:06  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[TTB  T.D.-3;  Re:  Notice  No.  957] 

RIN  1512-AC70 

Seneca  Lake  Viticultural  Area  (99R> 
260P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasury. 
ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  This  Treasury  decision 
establishes  the  "Seneca  Lake" 
viticultural  area  located  in  upstate  New 
York.  The  Seneca  Lake  viticultural  area 
encompasses  about  204,600  acres  of 
land  siuTounding  Seneca  Lake  within 
the  established  Finger  Lakes  viticultural 
area.  We  take  this  action  under  the 
authority  of  the  Federal  Alcohol 
Administration  Act  and  our  wine 
labeling  and  advertising  regulations. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  September  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristy  Colon,  Regulations  and 
Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  (202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

What  Is  Treasury's  and  TTB's  Authority 
To  Establish  a  Viticultural  Area? 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity  and  prohibits  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  the 
Secretary  of  the  Treasury  to  issue 


regulations  to  carry  out  the  Act's 
provisions. 

Regulations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultiu^l  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  Title 
27  CFR  Part  9,  American  Viticultural 
Areas,  contains  the  list  of  approved 
viticultiual  areas. 

What  Is  the  Definition  of  an  American 
Viticultural  Area? 

Section  4.25a{e)(l),  title  27  CFR, 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
featiires,  the  boimdaries  of  which  have 
been  delineated  in  subpart  C  of  part  9. 
The  establishment  of  viticultiual  areas 
allows  the  identification  of  regions 
where  a  given  quality,  reputation,  or 
other  characteristics  of  the  wine  is 
essentially  attributable  to  its  geographic 
origin.  The  establishment  of  viticultural 
areas  is  intended  to  help  wineries  to 
accurately  describe  the  origin  of  their 
wines  to  consumers  and  to  help 
consiuners  identify  the  wines  they 
piurchase.  Establishment  of  a  viticultural 
area  is  neither  an  approval  nor 
endorsement  of  the  wine  produced 
there. 

What  Is  Required  To  Establish  a 
Viticultural  Area? 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  TTB  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  must  include: 

•  Evidence  that  the  proposed 
viticultural  area  is  locally  and/or 
nationally  known  by  the  name  specified 
in  the  petition; 

•  Historical  or  ciurent  evidence  that 
the  boundaries  of  the  proposed 
viticultural  area  are  as  specified  in  the 
petition; 

•  Evidence  that  the  proposed  area's 
growing  conditions,  such  as  climate, 
soils,  elevation,  physical  features,  etc., 
distinguish  it  from  surrounding  ^reas; 

•  A  description  of  the  proposed 
viticultiu-al  area's  specific  boundaries, 
based  on  features  found  on  United 
States  Geological  Survey  (USGS)- 
approved  maps;  and 

•  A  copy  of  the  appropriate  USGS- 
approved  map(s)  with  the  boundaries 
prominently  marked. 

Impact  on  Current  Wine  Labels 

With  the  establishment  of  this 
viticultural  area,  bottlers  who  use  brand 
names  like  Seneca  Lake  may  be  affected. 


If  you  fall  in  this  category,  you  must 
ensure  that  your  existing  products  are 
eligible  to  use  the  name  of  the 
viticultural  area  as  an  appellation  of 
origin.  For  a  wine  to  be  eligible,  at  least 
85  percent  of  the  grapes  in  the  wine 
must  have  been  grown  within  the 
viticultural  area. 

If  the  wine  is  not  eligible  for  the 
appellation,  you  must  change  the  brand 
name  and  obtain  approval  of  a  new 
label.  Different  rules  apply  if  you  label 
a  wine  in  this  category  with  a  label 
approved  prior  to  July  7, 1986.  See  27 
CFR  4.39(i)  for  details.  Additionally,  if 
you  use  the  viticultural  area  name  on  a 
wine  label  in  a  context  other  than 
appellation  of  origin,  the  general 
prohibitions  against  misleading 
representation  in  part  4  of  the 
regulations  apply. 

Rulemaking  Proceeding 


ATF-TTB  Transition 

Effective  January  24,  2003,  the 
Homeland  Seciuity  Act  of  2002  divided 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  into  two  new  agencies, 
the  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB)  in  the  Department  of  the 
Treasury  and  the  Bureau  of  Alcohol, 
Tobacco,  Firearms,  and  Explosives  in 
the  Department  of  Justice.  The 
regulation  and  taxation  of  alcohol 
beverages  remains  a  fimction  of  the 
Department  of  the  Treasury  and  is  the 
responsibility  of  TTB.  References  to  the 
former  ATF  and  the  new  TTB  in  this  . 
document  reflect  the  time  frame,  before 
or  after  January  24,  2003. 

Seneca  Lake  Petition 

ATF  received  a  petition  from  Ms. 
Beverly  Stamp  of  Lakewood  Vineyards 
in  Watkins  Glen,  New  York,  proposing 
to  establish  the  "Seneca  Lake" 
viticultxiral  area.  The  petitioned  area 
included  portions  of  Schuyler,  Yates, 
Ontario,  and  Seneca  counties  in  upstate 
New  York  and  covers  approximately 
204,600  acres  of  primarily  rural 
agricultural  and  foresUand.  Of  that-total, 
3,756  acres  are  planted  to  grapes.  There 
are  currently  33  wineries  on  or  near 
Seneca  Lake,  one  of  New  York's  eleven 
Finger  Lakes.  The  Cayuga  Lake 
viticultural  area  lies  to  the  east  of  the 
area,  and  both  are  entirely  within  the 
established  Finger  Lakes  viticultural 
area. 

Notice  of  Proposed  Rulemaking 

ATF  published  a  notice  of  proposed 
rulemaking  regarding  the  Seneca  Lake 
viticultiu-al  area  in  the  October  21,  2002, 
Federal  Register  as  Notice  No.  957  (67 
FR  64575).  In  that  notice,  ATF  requested 
comments  by  December  21,  2002,  from 
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all  interested  persons  concerning  the 
establishment  of  this  viticultural  area. 
ATF  received  one  comment  regarding 
Notice  No.  957  from  Representative 
Amo  Houghton  of  New  York's  31st 
Congressional  District.  Representative 
Houghton  supported  the  establishment 
of  the  Seneca  Lake  viticultural  area  and 
conrynented,  it  is  the  largest,  most 
diverse  community  of  wine  producers 
in  the  Eastern  United  States.  The 
twenty-one  wineries  along  the  shores  of 
Seneca  Lake  offer  individual  and  unique 
expressions  from  one  of  Americas  finest 
wine  districts  *   *   *.  Carved  by  glaciers, 
and  surrounded  by  vineyards  since  the 
mid  1800's— a  Seneca  Lake  viticultural 
area  has  already  been  created  through 
geologic  and  human  history." 
Additionally,  Representative  Houghton 
mentioned  benefits  to  the  viticultural 
area's  establishment.  "This  unique 
area's  recognition  by  the  ATF  would 
perfectly  complement  an  existing 
regional  framework  of  tourism,  research 
and  economic  development,  and 
promotion  of  the  Seneca  Lake  identity 
and  all  that  it  represents.  This  would  be 
of  great  benefit  to  consumers  who  seek 
products  that  allow  them  [to]  capture,  in 
a  bottle,  the  essence  of  places  and 
regions  that  enthrall  them." 

What  Evidence  Was  Provided  To  Show 
the  Name  "Seneca  Lake"  Is  Locallv  or 
Nationally  Known? 

According  to  the  petitioner,  Seneca 
Ldce  was  named  after  the  Seneca  people 
of  the  Iroquois  Nation  who  lived  along 
its  shores  hundreds  of  years  ago.  Many 
local  places  and  geographic  features  are 
named  after  the  Seneca  people.  These 
include,  for  example,  Seneca  Lake. 
Seneca  County,  the  Seneca  River, 
Seneca  Castle,  Seneca  Army  Depot,  and 
Seneca  Lake  State  Park.  Additionally, 
the  organization  known  as  the  Seneca 
Lake  Winery  Association  includes  many 
of  the  area's  wineries. 

To  demonstrate  that  the  area  is  locally 
and  nationally  known  as  "Seneca  Lake," 
the  petitioner  included  several 
newspaper  and  magazine  articles  as 
evidence  of  the  name's  use.  In  an  article 
from  the  Rochester,  New  York  Democrat 
and  Chronicle  newspaper  of  November 
15.  1999,  entitled  "Your  Land,  Our 
Land:  Finger  Lakes  in  the  Fast  Lane," 
Ray  Spencer,  vice  president  of 
operations  of  Glenora  Wine  Cellars, 
stated  that  many  "already  refer  to 
Seneca  Lake  as  'the  Napa  Valley  of  the 
East.""  In  the  February  1997  issue  of 
Wines  &  Vines,  a  California  based 
magazine,  author  Philip  Hiaring 
described  his  visit  to  the  Seneca  Lake 
region  and  his  interviews  with  winery 
owners  and  winemakers. 


In  addition,  Seneca  Lake  is  mentioned 
in  "The  Oxford  Companion  to  the 
Wines  of  North  America."  The  book 
states  that  Seneca  Lake  is  surrounded  by 
more  than  two-dozen  wineries,  is  one  of 
the  two  largest  Finger  Lakes,  and  is  the 
deepest  "with  the  greatest  heat  storing 
capacity,  offering  the  surrounding 
hillsides  the  strongest  mesoclimatic 
benefit."  While  the  lake's  first  winer>' 
was  built  in  1866,  the  book  notes  that 
the  emergence  of  vinifera  varieties 
resulted  in  an  increase  of  winery 
openings  in  the  1980's  that  brought  new 
momentum  to  the  region's  grape- 
growing  industry. 

What  Boundarv  Evidence  Was 
Provided? 

The  boundaries  of  the  Seneca  Lake 
viticultural  area  encompass  about 
204,600  acres  of  largely  rural  land 
surrounding  Seneca  Lake,  the  largest  of 
upstate  New  York's  eleven  Finger  Lakes. 
While  some  of  the  road  names  used  in 
the  boundary  description  do  not  appear 
on  the  submitted  USGS  maps,  the 
petitioner  provided  the  locally  known 
names  of  these  roads,  as  well  as  a  more 
detailed  map  of  the  town  of  Watkins 
Glen  indicating  minor  roads. 

Using  roads  and  streams,  the 
petitioner  drew  the  Seneca  Lake 
viticultural  area's  boundaries  to  contain 
the  vineyards  influenced  by  the  lake's 
climatic  effect.  In  addition,  the 
petitioner  noted  that  distinct  ridges 
divide  Seneca  Lake  from  its  closest 
neighbor,  Cayuga  Lake,  and  the  nearly 
800-foot  elevation  change  within  the  7.5 
miles  between  them  gives  the  two  lakes 
their  own  microclimates. 


on  the  vines  retard  bud-break  until  the 
danger  of  frost  has  passed.  In  summer  the 
lake  warms  up.  By  autumn/fall,  the  westerly 
winds  are  warmed  as  they  blow  across  the 
lake.  The  warm  breezes  on  the  vines  lengthen 
the  growing  season  (balancing  the  late  start 
to  the  growing  season)  by  delaying  the  first 
frost. 

The  petitioner  also  provided  an 
extract  from  Richard  Figiel's  book 
"Culture  in  a  Glass."  that  describes  how 
the  lake  effect  phenomenon  affects  the 
Finger  Lakes  region.  Noting  that  both 
Seneca  and  Cayuga  Lakes  drop  well 
below  sea  level,  Figiel  states  that  since 
the  lakes  are  "(n)arrow  slices  of  water 
with  relatively  little  surface  area,  they 
tend  to  maintain  a  stable  temperature 
throughout  the  j'ear."  Figiel  notes  that 
the  depth  and  heat  storing  capacity  of 
the  lakes  act  as  a  large  radiator  for  the 
surrounding  area  during  the  winter 
months.  "Not  only  do  the  lakes  take  the 
edge  off  frigid  upstate  winters,  often 
keeping  vineyards  10-15°  warmer  than 
locations  just  a  half  mile  away,"  the 
book  adds,  "but  they  also  cushion  the 
transitions  of  spring  and  fall."  Figiel 
also  points  out  that  the  "(d)istinct 
microclimates  along  the  hillsides  rising 
from  the  lakeshores  make  it  possible  to 
reliably  ripen  grapes  in  a  region  that  is 
generally  too  cold  for  viticulture 


What  Evidence  Relating  to  Growing 
Conditions  Was  Provided? 

The  "lake  effect"  weather 
phenomenon  makes  the  Seneca  Lake 
viticultural  area  a  "unique  and  superb" 
wine-growing  region,  according  to  the 
petitioner.  The  "Oxford  Companion  to 
Wine",  published  by  the  Oxford 
University  Press,  Inc.,  New  York, 
describes  lake  effect  as  "the  year-found 
influence  on  vineyards  from  nearby 
large  lakes  which  permits  vine-growing 
in  the  northeast  United  States  and 
Ontario  in  Canada  despite  their  high 
latitude." 

The  "Oxford  Companion"  also  notes 
that  the  lake  effect  influence  on  grape 
vines  changes  with  the  seasons.  It  states 
that: 

In  the  winter,  the  large  lakes  provide 
moisture  to  the  prevailing  westerly  winds, 
vvhich  creates  a  deep  snow  cover,  protecting 
vines  from  winter  freeze  even  in  very  low 
temperatures.  *   *   *  In  spring,  the  westerly 
winds  blow  across  the  frozen  lake  and 
become  cooler.  These  cooler  breezes  blowing 


The  petitioner  stated  that  it  is  the  size 
and  depth  of  Seneca  Lake  that  gives  the 
lake  its  ability  to  influence  the  local 
climate.  Additionally,  a  report  provided 
by  the  petitioner,  entitled  "Viticultural 
Distinction  of  Seneca  Lake  in  the  New 
York  Finger  Lakes",  includes  a  physical 
description  of  Seneca  Lake.  The  report 
states  that,  "Seneca  Lake  is  the  largest 
of  the  Finger  Lakes  covering  67.7  square 
miles.  The  lake  is  35.1  miles  long  and 
is  an  average  of  1.9  miles  wide  with  a 
shoreline  of  75.4  miles.  It  has  a  volume 
of  4.2  trillion  gallons  with  a  maximum 
depth  of  634  feet.  At  150  feet,  the  water 
temperatiu-e  remains  at  39°F  (4°C)  year 
around.  Above  that  level,  the  water 
temperatm^  varies  seasonally,  but  the 
surface  temperature  generally  does  not 
go  below  39.5°F  (4°C)."  While  Seneca 
Lake  chills  down,  the  petition  adds,  it 
rarely  freezes  during  the  winter  months. 
The  petition  also  noted  that  the  Seneca 
region  has  the  longest  frost-free  period 
in  the  Finger  Lakes,  with  a  growing 
season  of  about  190  days.  In  contrast, 
neighboring  Cayuga  Laie's  growing 
season  is  only  165  to  170  days  long. 
Seneca  Lake's  latent  heat  storage 
capacity  alters  the  local  climate  to  such 
an  extent,  the  petition  stated,  that  grapes 
can  be  grown  in  an  area  where  they 
otherwise  would  not  survive  the  cold 
temperatures  of  early  spring,  or  the  late 
autumn  frosts.  Together  with  the  good 


Federal  Register /Vol.  68,  No.  128 /Thursday,  July  3,  2003 /Rules  and  Regulations  39835 


air  drainage  offered  by  the  slopes 
leading  to  its  shore,  the  lake's  water 
temperatxire  provides  cool  breezes  in  the 
spring,  preventing  early  bud  break  in 
the  fruit.  In  the  fall,  the  lake's  warmth 
delays  early  frosts,  and  in  the  winter  it 
raises  temperatiu^s  so  that  bud  damage 
is  lessened. 

According  to  the  petitioner,  it  is  this 
aUlity  to  protect  a  crop  from  extreme 
temperatures  during  both  the  growing 
and  dormant  seasons  that  distinguishes 
the  Seneca  Lake  viticultural  area  from 
the  siuTounding  areas.  This  lake  effect  is 
strongest  within  about  one-half  mile  of 
Seneca  Lake.  For  this  reason,  the  more 
tender  vinifera  varieties  are  planted 
within  this  zone,  while  hardier 
American  varieties  and  hybrids  can  be 
planted  higher  on  the  slopes.  The 
petitioner  added  that  smaller  lakes,  even 
those  the  size  of  Cayuga  Lake,  do  not 
have  the  same  level  of  latent  heat 
capacity  and,  therefore,  do  not  modify 
the  local  climate  to  the  same  extent  as 
Seneca  Lake. 

Re^atory  Analyses  and  Notices 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

TTB  has  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866.  Accordingly,  this  proposal  is  not 
subject  to  the  analysis  required  by  this 
Executive  Order. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

TTB  certifies  that  the  regulations  will 
n6t  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  regulation  imposes  no  new 
reporting,  recordkeeping,  or  other 
administrative  requirement.  Any  benefit 
derived  from  the  use  of  a  viticultxual 
area  name  is  the  result  of  a  proprietor's 
own  efforts  and  consiuner  acceptance  of 
wines  from  that  area.  Therefore,  no 
regulatory  flexibility  analysis  is 
required. 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

The  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  chapter  35,  and  its 
implementing  regulations,  5  CFR  part 
1320,  do  not  apply  to  this  final  rule 
because  there  are  no  new  or  revised 
record  keeping  or  reporting 
requirements. 

Drafting  Information 

The  principal  author  of  this  dociunent 
is  Kristy  Colon,  Regulations  and 
Procediu-es  Division,  Alcohol  and 
Tqbacco  Tax  and  Trade  Bureau. 


List  of  Subiects  in  27  CFR  Part  9 

Administrative  practice  and 
procedure.  Alcohol  and  alcoholic 
beverages,  Consiuner  protection,  and 
Wine. 

Authority  and  Issuance 

■  For  the  reasons  discussed  in  the 
preamble,  title  27,  Code  of  Federal 
Regulations,  Part  9,  American 
Viticultural  Areas,  is  amended  as 
follows; 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

■  1 .  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Subpart  C— Approved  American 
Viticultural  Areas 

■  2.  Subpart  C  is  amended  by  adding 
§  9.128  to  read  as  follows: 

§9.128    Seneca  Lake 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "Seneca 
Lake". 

(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  Seneca  Lake  viticultural  area  are  13 
United  States  Geological  Survey  (USGS) 
topographic  maps  (Scale:  1:24,000).  The 
maps  are  titled: 

(1)  Burdett  Quadrangle  (New  York — 
Schuyler  Co.  1950  (photoinspected 
1976)); 

(2)  Montour  Falls  Quadrangle  (New 
York  1978  (photorevised  1976)); 

(3)  Beaver  Dams  Quadrangle  (New 
York  1953); 

(4)  Reading  Center  Quadrangle  (New 
York  1950  (photorevised  1978)); 

(5)  Dundee  Quadrangle  (New  York 

1942  (photoinspected  1976)); 

(6)  Dresden  Quadrangle  (New  York 

1943  (photorevised  1978)); 

(7)  Penn  Yan  Quadrangle  (New 
York— Yates  Co.  1942  (photoinspected 
1976)); 

(8)  Stanley  Quadrangle  (New  York 
1952); 

(9)  Phelps  Quadrangle  (New  York — 
Ontario  Co.  1953); 

(10)  Geneva  North  Quadrangle  (New 
York  1953  (photorevised  1976)); 

(11)  Geneva  South  Quadrangle  (New 
York  1953  (photorevised  1978)); 

(12)  Ovid  Quadrangle  (New  York- 
Seneca  Co.  1970);  and 

(13)  Lodi  Quadrangle  (New  York 
1942). 

(c)  Boundaries.  The  Seneca  Lake 
viticultiual  area  surrounds  Seneca  Lake 
in  upstate  New  York  and  is  located  in 
portions  of  Schuyler,  Yates,  Ontario, 
and  Seneca  counties.  The  boimdaries 
are  as  follows: 


(1)  Beginning  in  the  town  of  Watkins 
Glen  at  the  State  Route  414  bridge  over 
the  New  York  State  Barge  Canal,  follow 
the  Canal  south  approximately  0.2  miles 
to  the  mouth  of  Glen  Creek,  on  the 
Burdette,  N.Y.  map; 

(2)  Follow  Glen  Creek  upstream 
(west),  crossing  onto  the  Montoin  Falls, 
N.Y.  map  and  continuing  to  the  road 
locally  luiown  as  the  Van  Zandt  Hollow 
Road  on  the  Beaver  Dams,  N.Y.  map; 

(3)  Proceed  north  on  Van  Zandt 
Hollow  Road  to  Cross  Road; 

(4)  Continue  north  on  Cross  Road, 
which  changes  to  Cretsley  Road,  to  its 
intersection  with  Mud  Lake  Road 
(County  Road  23)  on  the  Reading 
Center,  N.Y.  map; 

(5)  Proceed  west  approximately  0.7 
miles  on  County  Road  23  to  its 
intersection  with  Pre-emption  Road: 

(6)  Then  continue  nortn  on  Pre- 
emption Road  along  the  Ehmdee,  N.Y., 
Penn  Yan,  N.Y.  and  Dresden,  N.Y. 
maps,  for  approximately  18  miles  to  its 
junction  with  an  unnamed  light  duty 
road  just  east  of  Keuka  Lake  Outlet  on 
the  Penn  Yan,  N.Y.  map; 

(7)  Follow  the  unnamed  light  duty 
road  across  the  Keuka  Outlet,  traveling 
approximately  0.3  miles  to  its  junction 
in  Seneca  Mills  with  an  unnamed  light 
duty  road,  known  locally  as  Outlet 
Road; 

(8)  Follow  Outlet  Road  west  along  the 
north  bank  of  the  Keuka  Outlet 
approximately  0.6  miles,  until  the  road 
forks; 

(9)  At  the  fork,  continue  north 
approximately  1  mile,  on  an  lumamed 
light  duty  road  know  locally  as  Stiles 
Road,  to  its  jimction  with  Pre-emption 
Road. 

(10)  Then  proceed  north  14.6  miles  on 
Pre-emption  Road  across  the  Stanley, 
N.Y.  taap,  to  an  imnamed  medium  duty 
road,  known  locally  as  County  Road  4, 
on  the  Phelps,  N;Y.  map; 

(11)  Continue  west  approximately  4.5 
miles  on  County  Road  4  to  its 
intersection  with  Orleans  Road  in 
Seneca  Castle; 

(12)  Then  proceed  north  on  Orleans 
Road,  which  becomes  Seneca  Castle 
Road,  for  2.1  miles,  to  Warner  Comers 
where  the  name  of  the  road  changes  to 
Wheat  Road; 

(13)  Continue  north  from  Warner 
Comers  on  Wheat  Road  approximately 
1.9  miles  to  its  intersection  with  State  . 
Route  88; 

(14)  Continue  north  on  State  Route  88 
approximately  1.4  miles,  to  its 
intersection  with  State  Route  96  at 
Knickerbocker  Comer; 

(15)  Continue  east  on  State  Route  96 
approximately  10.4  miles,  to  the 
intersection  with  Brewer  Road  on  the 
Geneva  North,  N.Y.  map; 
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(16)  Follow  Brewer  Road  south 
approximately  1.8  miles  to  the 
intersection  with  U.S.  Route  20/State 
Route  5; 

(17)  At  the  intersection  of  Brewer 
Road  and  U.S.  Route  20/State  Route  5, 
continue  south  approximately  0.1  miles, 
following  an  imaginary  line  to  the  south 
bank  of  the  Seneca  River; 

(18)  Follow  the  south  bank  of  the 
Seneca  River  east  approximately  0.1 
miles  to  the  mouth  of  the  Kendig  Creek; 

(19)  Continue  south  following  the 
Kendig  Creek  approximately  3.3  miles 
to  the  Creek's  intersection  with  Yellow 
Tavern  Road  on  the  Geneva  South,  N.Y. 
map; 

(20)  Follow  Yellow  Tavern  Road  west 
approximately  0.1  miles,  to  its 
intersection  with  Post  Road; 

(21)  Follow  Post  Road  south 
approximately  1.4  miles  to  its  junction 
with  State  Route  96A: 

(22)  Then  follow  State  Route  96A 
south  17.5  miles  across  the  Dresden. 
N.Y.,  Ovid.  N.Y.,  and  Lodi,  N.Y.  maps 
to  the  village  of  Lodi; 

(23)  In  Lodi,  continue  south  where 
State  Route  96 A  changes  to  S.  Main 
Street  and  then  changes  to  an  unnamed 
medium  duty  road  (known  locally  as 
Center  Road-Country  Road  137); 

(24)  Continue  south  on  Center  Road- 
Country  Road  137  for  approximately  4.9 
miles  to  the  Seneca/Schuyler  County 
Line; 

(25)  Then  proceed  west  0.5  miles  on 
the  county  line  to  Logan  Road; 

(26)  Then  proceed  8.6  miles  south  on 
Logan  Road  to  State  Route  227 
(identified  by  the  petitioner  as  State 
Route  79)  on  the  Burdette,  N.Y.  map; 

(27)  Then  proceed  approximately  800 
feet  east  on  Route  227  to  Skyline  Drive; 

(28)  Then  proceed  south  on  Skyline 
Drive  for  2.5  miles  to  an  unnamed 
stream; 

(29)  Follow  the  unnamed  stream  west 
approximately  0.6  miles  to  its 
intersection  with  State  Route  414;  and 

(30)  Continue  west  on  State  Route  414 
approximately  O^S  miles  to  the 
beginning  point  on  the  bridge  over  the 
New  York  State  Barge  Canal. 

Dated:  May  14,  2003. 
Arthur  J.  Libertucci,  ^ 

Administrator. 

Approved:  [una  4,  2003.      * 
Timothy  E.  Skud. 

Deputy  Assistant  Secretary  (Tax.  Trade,  and 
Tariff  Policy). 

(PR  Doc.  03-16703  Filed  7-2-03;  8:45  am] 

BtLUNG  CODE  4S10-31-P 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Revisions  of  Reguiations  Concerning 
Procedures  for  Filing  Appeals  to 
Regional  Directors'  Refusal  To  Issue, 
or  Reissue,  Complaint 

AGENCY:  National  Labor  Relations 
Board. 

action:  Final  rule. 


SUMMARY:  The  General  Counsel  of  the 
National  Labor  Relations  Board  is 
amending  regulations  concerning  the 
procedures  for  filing  an  appeal  to  the 
General  Counsel  from  a  Regional 
Director's  dismissal  of  an  unfair  labor 
practice  charge.  The  revisions,  which 
reflect  the  actual  practice  under  existing 
regulations,  relieve  persons  seeking 
review  from  being  required  to  file  a 
complete  and  separate  statement  apart 
from  the  Appeal  Form  (Form  4767)  to 
perfect  an  appeal  before  the  Office  of 
Appeals. 

DATES:  Effective  July  3,  2003. 
FOR  FURTHER  irjFORMATION  CONTACT: 
Lester  A.  Heltzer,  Executive  Secretary. 
202-273-1067. 

SUPPLEMENTARY  INFORMATION:  Section 
102.19(aj  of  the  National  Labor 
Relations  Board's  rules  provides  that  if 
a  Regional  Director  declines  to  issue 
complaint,  or  after  withdrawing  a 
complaint  refuses  to  reissue  it,  the 
person  making  the  charge  may  obtain 
review  of  the  action  by  filing  an  appeal 
(or  seeking  an  extension  of  time  in 
which  to  file  an  appeal)  within  14  days 
of  being  notified  in  writing  by  the 
Regional  Director  of  the  reasons  for  the 
decision.  Significantly.  Section 
102.19(a)  instructed  that  the  appeal 
"shall"  contain  a  complete  statement 
setting  forth  the  facts  and  reasons  upon 
which  it  is  based. 

Despite  the  seemingly  mandatory 
language  of  Section  102.19(a).  the  Office 
of  Appeals  has.  for  many  years, 
accepted  the  "Appeal"  form  (Form 
4767)  attached  to  the  Regional  Director's 
dismissal  letter  as  an  appeal  and  sent 
acknowledgement  to  the  parties  based 
on  a  timely  filing  of  such  form.  The 
policy  was  developed  in  response  to  the 
reality  that  many  individual  appellants 
to  not  have  the  language  skills  to  perfect 
a  more  traditional  appeal.  Quite  often, 
individuals  without  benefit  of  counsel 
have  merely  sent  the  form  as  indicative 
of  an  intent  to  appeal.  These  individuals 
apparently  believe  that  they  have 
perfected  an  appeal  by  sending  in  the 
form  officially  attached  to  the  Region's 
dismissal  letter.  Since  seeking  review  is 
the  last  recourse  for  a  charging  party 


whose  charge  has  been  dismissed,  the 
Office  of  Appeals  has  maintained  a 
policy  that  reflects  a  liberal  exercise  of 
discretion  in  order  to  afford  appeal 
rights  to  the  broadest  population. 
Although  an  appeal  is  more  effective  if 
the  party  seeking  review  explains  the 
basis  for  the  disagreement  with  the 
Region's  disposition,  failure  to  include 
such  a  statement  has  not  been 
considered  by  the  Office  of  Appeals  a 
basis  for  rejecting  an  otherwise  timely 
filed  appeal.  In  Grand  Rapids  Gravel 
Company,  JD-1 14-02  (issued  November 
22,  2002),!  an  administrative  law  judge 
specifically  rejected  the  assumption 
"that  the  filing  of  a  notice  of  appeal  is 
legally  tantamount  to  the  filing  of  the 
actual  appeal."  Skip  op.  p.20.  In  order 
to  avpid  ftitm-e  challenges  concerning 
the  viability  of  an  appeal  based  only  on 
a  notice,  the  rules  and  regulations  and 
related  forms  are  being  revised  to  reflect 
the  actual  practice.  Because  of  the 
obvious  utility  of  such  a  statement,  the 
General  Counsel  believes  most  charging 
parties  will  continue  to  submit  them, 
even  if  it  is  not  mandatory.  Once  a  case 
is  appealed,  the  same  level  of  review  is 
afforded  despite  the  brevity  of  an 
appeal.  Because  the  current  practice  is 
fairer  to  individual,  unrepresented 
charging  parties,  the  language 
applicable  to  the  procedures  of  filing  an 
appeal  has  been  revised  to  reflect  that 
practice  and  to  make  the  public  aware 
of  the  actual  practice. 

For  these  reasons,  the  General 
Counsel  is  eliminating  the  requirement 
that  a  complete  and  separate  statement 
must  be  submitted  in  order  to  constitute 
an  appeal  from  the  Regional  Director's 
refusal  to  issue,  or  reissue,  a  compliant. 

Administrative  Procedure  Act 

Because  the  change  involves  rules  of 
agency  organization,  procedure  or 
practice,  the  Agency  is  not  required  to 
publish  for  comment  under  Section  553 
of  the  Administrative  Procedure  Act 
(5.U.S.C.  553). 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  rule- 
making is  required  for  procedural  rules, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
pertaining  to  regulatory  flexibility 
analysis  do  to  apply  to  these  rules. 
However,  even  if  the  Regulatory 
Flexibility  Act  were  to  apply,  the  NLRB 
certifies  that  these  changes  will  not  have 
a  significant  economic  impact  on  small 
business  entities  since  the  changes 


■  Cases  No.  7-CA-44094  and  7-CA-44211.  The 
Board  adopted  the  decision  on  February  27,  2003, 
without  exceptions  being  fded. 
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merely  codify  the  actual  practice  under 

the  existing  rules. 

> 
Small  Business  Regulatory  EnfoFcement 
Fairness  Act 

Because  the  rule  relates  to  Agency 
procedure  and  practice  and  merely 
modifies  the  agency's  existing  Hling 
propediu-e,  the  General  Counsel  has 
determined  that  the  Congressional 
review  provisions  of  the  Small  Business 
.Regulatory  Enforcement  Fairness  Act  (5 
IjJ.S.C.  801)  do  not  apply  . 

I  aperwork  Reduction  Act 

This  part  does  not  impose  any 
r  sporting  or  recordkeeping  requirements 
lender  the  Paperwork  Reduction  Act  of 
1995. 

List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure,  Labor  management  relations. 
■  For  the  reasons  set  forth  above,  the 
NLRB  amends  29  CFR  Part  102  as 
fallows: 

PART  1 02— RULES  AND 

REGULATIONS,  SERIES  8 
1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  follows: 

Authority:  Section  6,  National  Labor 
Relations  Act,  as  amended  (29  U.S.C.  151, 
166).  Section  102.117(c)  also  issued  under 
Section  552(a)(4)(A)  of  the  Freedom  of 
Information  Act,  as  amended  (5  U.S.C. 
552(a)(4)(A)).  sections  102.143  through 
102.155  also  issued  under  Section  5034(c)(1) 
of  the  Equal  Access  to  Justice  Act,  as 
ainended  (5  U.S.C.  504(c)(1)). 

J  2.  Section  102.19(a)  is  revised  to  read 
as  follows: 

§  1 02. 1 9    Appeal  to  the  general  counsel 
ftbm  refusal  to  issue  or  reissue. 

I  (a)  If,  after  the  charge  has  been  filed, 
the  Regional  Director  declines  to  issue 
a  complaint  or,  having  withdrawn  a 
complaint  pursuant  to  §  102.18,  refuses 
to  reissue  it,  he  shall  so  advise  the 
parties  in  writing,  accompanied  by  a 
simple  statement  of  the  procediu-al  or 
other  groimds  for  his  action.  The  person 
making  the  charge  may  obtain  a  review 
of  such  action  by  filing  the  "Appeal 
Form"  with  the  General  Counsel  in 
Washington,  DC,  and  filing  a  copy  of  the 
"Appeal  Form"  with  the  Regional 
Director,  within  14  days  from  the 
service  of  the  notice  of  such  refusal  to 
issue  or  reissue  by  the  Regional 
Director,  except  as  a  shorter  period  is 
provided  by  §  102.81.  If  an  appeal  is 
taken  the  person  doing  so  should  notify 
edl  other  parties  of  his  action,  but  any 
failure  to  give  such  notice  shall  not 
affect  the  validity  of  the  appeal.  The 
person  may  also  file  a  statement  setting 


forth  the  facts  and  reasons  upon  which 
the  appeal  is  based.  If  such  a  statement 
is  timely  filed,  the  separate  "Appeal 
Form"  need  not  be  served.  A  request  for 
extension  t)f  time  to  file  an  appeal  shall 
be  in  writing  and  be  received  by  the 
office  of  General  Counsel,  and  a  copy  of 
such  request  filed  with  the  Regional 
Director,  prior  to  the  expiration  of  the 
filing  period.  Copies  of  the 
acknowledgement  of  the  filing  of  an 
appeal  and  of  any  ruling  on  a  request  for 
an  extension  of  time  for  filing  the  appeal 
shall  be  served  on  all  parties. 
Consideration  of  an  appeal  untimely 
filed  is  within  the  discretion  of  the 
General  Counsel  upon  good  cause 
shown. 


Dated:  Washington,  DC,  June  25,  2003. 

By  direction  of  the  Boarcl. 
Lester  A.  Heltzer, 
Executive  Secretary. 
[FR  Doc.  03-16549  Filed  7-2-03;  8:45  amj 

BILLING  CODE  7545-01-M 


LIBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  260 

[Docket  No.  2001-1  CARP  DSTRA2] 

Determination  of  Reasonable  Rates 
and  Terms  for  the  Digttal  Performance 
of  Sound  Recordings  by  Preexisting 
Subscription  Services 

agency:  Copyright  Office,  Ubrary  of 
Congress. 

action:  Final  rule. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  is  announcing  final 
regulations  adjusting  the  royalty  rates 
and  terms  under  the  Copyright  Act  for 
the  statutory  license  for  the  use  of  soimd 
recordings  by  preexisting  subscription 
services  for  the  period  January  1 ,  2002 
through  December  31,  2007. 
DATES:  Effective  Date:  August  4,  2003. 
Applicability  Date:  The  regulations 
apply  to  the  license  period  January  1, 
2002  through  December  31,  2007. 
FURTHER  INFORMATION  CONTACT:  David  O. 
Carson,  General  Counsel,  or  Tanya  M. 
Sandros,  Senior  Attorney,  Copyright 
Arbitration  Royalty  Panel,  P.O.  Box 
70977,  Southwest  Station,  Washington, 
DC  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  252-3423. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  106(6)  of  the  Copyright  Act, 
title  1 7  of  the  United  Slates  Code,  gives 


a  copyright  owner  of  sound  recordings 
an  exclusive  right  to  perform  the 
copyrighted  works  publicly  by  means  of 
a  digital  audio  transmission.  This  right 
is  limited  by  section  114(d),  which 
allows  certain  non-interactive  digital 
audio  services  to  make  digital 
tremsmissions  of  a  sound  recording 
under  a  compulsory  license,  provided 
that  the  services  pay  a  reasonable 
royalty  fee  and  comply  with  the  terms 
of  the  license.  Moreover,  these  services 
may  make  any  necessary  ephemeral 
reproductions  to  facilitate  the  digital 
transmission  of  the  sound  recording 
under  a  second  license  set  forth  in 
section  112(e)  of  the  Copyright  Act. 

In  accordance  with  the  time  frame  set 
forth  in  the  law  for  the  purpose  of 
setting  rates  and  terms  for  use  of  the 
section  114  license  by  preexisting 
services,  the  Copyright  Office  published 
a  notice  in  the  Feideral  Register  on 
January  9,  2001.  66  FR  1700  (January  9, 
2001).  This  notice  initiated  a  six-month 
negotiation  period  the  purpose  of  which 
was  to  provide  an  opporttmity  for 
interested  parties  to  set  rates  and  terms 
for  use  of  the  section  114  license  as  it 
applied  to  both  the  preexisting 
subscription  services  and  the 
preexisting  satellite  digital  audio  radio 
services.  Unfortunately,  no  agreement 
was  reached  by  the  end  of  that  period 
and  petitions  were  filed  requesting  that 
the  Librarian  of  Congress  convene  a 
Copyright  Arbitration  Royalty  Panel 
("CARP")  to  determine  the  rates  and 
terms  for  both  categories  of  preexisting 
services. 

On  January  17,  2003,  the  Copyright 
Office  received  notification  of  a 
settlement  among  the  parties  contesting 
rates  and  terms  for  preexisting  services 
and  a  joint  petition  requesting  the 
Librarian  to  publish  their  proposed  rates 
and  terms  in  accordance  with 
§  251 .63(b)  of  the  CARP  rules,  37  CFR. 
which  provides  that — 

(ijn  the  case  of  a  settlement  among  the  parties 
to  a  proceeding,  the  Librarian  may,  upon  the 
request  of  the  parties,  submit  the  agreed  upon 
rate  to  the  public  in  a  notice-and-comment 
proceeding.  The  Librarian  may  adopt  the  rate 
embodied  in  the  proposed  settlement  without 
convening  an  arbitration  panel,  provided  that 
no  opposing  comment  is  received  by  the 
Librarian  from  a  party  with  an  intent  to 
participate  in  a  CARP  proceeding. 
37  CFR  251.63(b). 

On  January  30,  2003,  the  Copyright 
Office  published  a  Notice  of  Proposed 
Rulemaking  ( "NPRM")  in  the  Federal 
Register  announcing  the  settlement  and 
proposing  the  rates  and  terms  for 
preexisting  services.  68  FR  4744 
(January  30,  2003).  The  NPRM  specified 
that— 
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[a]ny  party  who  objects  to  the  proposed  rates 
and  terms  set  forth  herein  must  file  a  written 
objection  with  the  Copyright  Office  and  an 
accompanying  Notice  of  Intent  to  Participate, 
if  the  party  has  not  already  done  so.  The 
content  of  the  written  challenge  should 
describe  the  party's  interest  in  the 
proceeding,  the  proposed  rule  the  party  finds 
objectionable,  and  the  reasons  for  the 
challenge.  ' 

68  FR  at  4745.  Objections  to  the  proposed 
rates  and  terms  were  due  by  March  3,  2003. 
On  March  3.  the  Office  received  an  objection 
from  Royalty  Logic,  Inc.  ("RLI"). 

Resolution  of  the  Objection  to  tlie 
NPRM 

1.  RU's  Objection 

RLI's  March  3.  2003,  objection  and 
Notice  of  Intent  to  Participate  represents 
RLI's  second  attempt  to  enter  this 
proceeding.  On  January  17,  2003,  on  the 
same  day  that  the  Copyright  Office 
received  notification  of  the  settlement  of 
rates  and  tenns  for  preexisting  services 
and  14  months  after  the  Office  called  for 
Notices  of  hitent  to  Participate  in  this 
proceeding,  RLI  filed  a  motion  to  accept 
a  late-filed  Notice  of  Intent  to 
Participate.  In  an  Order  issued  March 
14,  2003,  the  Office  denied  RLI's 
motion.  The  Office  applied  its  two-part 
test  for  considering  late-filed  Notices  of 
Intent  to  Participate — the  disruption  to 
the  proceeding  by  accepting  the  Notice 
and  whether  good  cause  is  shown  for  it 
being  late — and  determined  that  RLI 
failed  both  prongs  of  the  test.  Order  in 
Docket  No.  2001-1  CARP  DSTRA2 
(March  14,  2003).  We  now  consider 
whether  there  are  sufficient  grounds  to 
accept  RLI's  March  3  objection  and  its 
new  Notice  of  Intent  to  Participate. 

As  discussed  above,  the  NPRM 
required  parties  filing  an  objection  to 
state  their  interest  in  the  proceeding  and 
the  reasons  for  their  challenge.  In  its 
March  3  filing,  RLI  asserts  that  it  is  a  for- 
profit  corporation  that  administers 
music  licensing  royalties  on  behalf  of 
hundreds  of  radio  and  television 
stations  and  that  one  of  its  key  business 
objectives  "is  to  provide  these  same 
types  of  agency  services  to  recording 
labels  and  performing  artists  with 
respect  to  the  administration  and 
distribution  of  royalty  payments  to  be 
made  to  them  piusuant  to  the  statutory 
licenses  imder  sections  112(e)  and  114 
of  the  Copyright  Act."  RLI  Objection  at 
2.  In  order  to  enter  this  business,  RU 
states  that  it  is  necessary  for  it  to  be 
recognized  in  the  rules  proposed  in  the 
NPRM  as  a  Designated  Agent  to  receive 
royalties  from  preexisting  services, 
which  it  currently  is  not.  RLI  notes  that 
it  is  a  recognized  Designated  Agent  for 
another  statutory  license  in  section  114 
of  the  Copyright  Act  for  nonsubscription 


transmission  services,  see  37  CFR 
260.3(a),  but  its  "efforts  to  enroll  clients 
have  been  substantially  impeded  by  its 
inability  to  assure  clients  of  RLI's  ability 
to  administer  all  license  pa)Tnents  to 
which  these  clients  would  be  entitled." 
Id.  at  3.  Consequently,  RLI  objects  to  the 
NPRM  so  that  further  proceedings  may 
be  held  to  include  it  as  a  Designated 
Agent  in  the  Copyright  Office  rules  for 
distribution  of  royalties  collected  from 
preexisting  subscription  services. 

Having  offered  the  reason  for  its 
objection,  RLI  asserts  that  it  has  an 
interest  in  this  proceeding  because  it  is 
an  entity  that  distributes  royalties,  is 
already  a  Designated  Agent  for  royalties 
collected  from  nonsubscription 
transmission  services,  and  "has  a  stake" 
in  this  proceeding.  Id.  at  5.  RLI  also 
offers  that  having  multiple  Designated 
Agents  identified  in  the  regulations  is 
beneficial  and  desirable  for  copyright 
owners  and  performers  and  will  offer 
them  an  alternative  to  SoundExchange. 
the  only  Designated  Agent  in  the  NPRM. 
Id.  at  7-9. 

On  March  26,  2003,  RLI  filed  a 
supplement  to  its  March  3,  2003. 
objection  to  the  NPRM.  RLI  stated  that— 

(tjhe  reason  fol-  this  Supplement  is  to  inform 
the  Copyright  Office  that  RLI  has  signed 
affiliate  agreements  with  copyright  owners 
and  performers  who  wish  RLI  to  serve  as 
their  Designated  Agent  for  all  Section  112 
and  114  statutory  licenses,  and  therefore 
object  to  the  proposed  settlement  insofar  as 
it  would  fail  to  designate  RLI  for  the 
collection  and  distribution  of  statutory 
license  royalties  for  the  pre-existing 
subscription  services. 

RLI  Supplement  at  1.  RLI  went  on  to 
state  that  it  had  "signed  affiliation 
agreements,  effective  January  1,  2003. 
with  numerous  copyright  owners  and 
performers."  although  it  decHned  to 
identify  any  of  these  owners  and 
performers  by  name.  Id.  at  2.  RLI 
concluded  that  if  the  NPRM  were 
adopted,  the  copyright  owners  and 
performers  that  it  now  represents  would 
be  denied  from  collecting  their 
preexisting  subscription  service 
royalties  through  RLI  and  would  be 
forced  to  deal  solely  with 
SoundExchange,  the  only  Designated 
Agent  in  the  NPRM. 

The  Recording  Industry  Association 
of  America,  Inc.,  and.  jointly,  the 
American  Federation  of  Musicians  of 
the  United  States  and  Canada  and  the 
American  Federation  of  Television  and 
Radio  Artists  opposed  RLI's  March  26 
supplement. 

2.  RLI's  Interest  in  This  Proceeding 

The  consequences  of  an  objection  to 
a  proposal  of  rates  published  under 


§  251.63(b)  of  the  CARP  rules  are 
considerable;  the  Librarian  will  not 
adopt  the  proposed  rates  and  terms  and 
will  schedule  a  CARP  proceeding  to 
resolve  the  matter.  However,  because  a 
challenge  is  lodged  does  not  necessarily 
mean  that  a  CARP  must  be  convened. 
The  Librarian  must  evaluate  the 
sufficiency  of  the  objection  to  determine 
whether  the  objecting  party  (1)  has  a 
significant  interest  in  die  establishment 
of  the  rates  and  terms  and  (2)  has 
asserted  objections  to  the  proposed  rates 
and  terms  that  can  be  resolved  in  a 
CARP  proceeding. 

The  first  requirement,  that  an 
objecting  party  have  a  significant 
interest  in  the  rates  and  terms  to  be 
established,  is  derived  from  the 
language  of  the  Copyright  Act.  Section 
803(a)(1)  of  the  Act  provides  that  rate 
proceedings  for  certain  statutory 
licenses  in  the  Act-particularly  sections 
112  and  114  which  are  at  issue  in  this 
proceeding-begin  wiUi  the  submission 
of  a  petition  to  the  Librarian  of 
Congress.  In  other  words,  one  or  more 
parties  may  request  the  Librarian  to 
invoke  the  CARP  process  to  establish 
rates  and  terms  by  filing  a  petition  or 
petitions.  For  each  petition  received,  the 
statute  requires  that  the  "Librarian  of 
Congress  shall,  upon  the 
recommendation  of  the  Register  of 
Copyrights,  make  a  determination  as  to 
whether  the  petitioner  has  such  a 
significant  interest  in  the  royalty  rate  in 
which  an  adjustment  is  requested."  17 
U.S.C.  803(a)(1).  Although  there  is  no 
legislative  history  as  to  what  constitutes 
a  "significant  interest,"  the  requirement 
of  such  makes  a  great  deal  of  sense.  Rate 
proceedings  before  a  CARP  are  lengthy, 
complex,  and  expensive.  It  would  make 
no  sense  to  allow  an  entity  with  a 
tentative  or  collateral  interest  in  the 
rates  to  invoke  a  CARP  proceeding;  in 
order  to  initiate  the  proceeding,  a  party 
should  at  a  minimum  have  a  significant 
interest  in  the  rates  and  terms  to  be 
established. 

While  section  803(a)(1)  addresses 
petitions  to  initiate  rate  proceedings, 
there  is  no  similar  provision  iii  the 
Copyright  Act  related  to  challenges  of 
proposed  rates  and  terms  that  are  the 
result  of  settlement  reached  by 
participants  in  a  CARP  proceeding.  The 
Copyright  Office  developed  §  251.63(b) 
of  the  CARP  rules  to  address 
circumstances  where,  due  to  a 
settlement,  a  CARP  is  no  longer 
necessary.  Although  §  251.63(b)  is  a  rule 
and  not  a  statutory  provision,  it  has  the 
specific  endorsement  of  the  Congress. 

If  an  agreement  as  to  rates  and  terms  is 
reached  and  there  is  no  controversy  as  to 
these  matters,  it  would  make  no  sense  to 
subject  the  interested  parties  to  the  needless 
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BDcpense  of  an  arbitration  proceeding 
conducted  under  (section  114(f)(2)  (1995)). 
Thus,  it  is  the  Committee's  intention  that  in 
such  a  case,  as  under  the  Copyright  Office's 
|current  regulations  concerning  rate 
lEtdjustment  proceedings,  the  Librarian  of 
Congress  should  notify  the  public  of  the 
proposed  agreement  in  a  notice-and- 
bomment  proceeding  and,  if  no  opposing 
fcomment  is  received  from  a  party  with  a 
substantial  interest  and  intent  to  participate 
in  an  arbitration  proceeding,  the  Librarian  of 
Congress  should  adopt  the  rates  embodied  in 
the  agreement  without  convening  an 
arbitration  psmel. 

S.  Rep.  No.  104-128,  at  29  (1995) 
(citations  omitted)  (emphasis  added). 
Plainly,  for  the  same  reasons  that  the 
Librarian  must  determine  whether  a 
petitioner  for  a  rate  proceeding  has  a 
significant  interest  in  the  rates  and 
terms,  Congress  recognized  that  a  party 
challenging  proposed  rates  and  terms 
that  are  the  product  of  a  settlement  must 
likewise  have  a  significant,  or 
substantial,  interest.  Consequently, 
when  the  Office  published  the  NPRM  in 
this  proceeding,  it  required  any  party 

eing  objections  to  identify  its  specific 
terest  in  the  rates  and  terms  to  be 
adjusted  to  enable  the  Librarian  to 
determine  whether  it  has  a  significant 
(substantial)  interest.  See  68  FR  at  4745 
|"[U]nless  there  is  an  objection  from  a 
person  with  a  significant  interest  in  the 
proceeding  who  is  prepared  and  eligible 
|o  participate  in  a  CARP  proceeding. 
*   *  *  the  Librarian  can  adopt  the  rates 
and  terms  in  the  proposed  settlement  in 
final  regulations  without  convening  a 
CARP"). 

i  The  question  then  remains:  what  is  a 
significant  or  substantial  interest  in  a 
rate  proceeding?  The  inquiry  is  a  factual 
one  and  determinations  must  be  made 
on  a  case-by-case  basis.  Clearly,  a 
(jopyright  owner  whose  works  are  being 
used  under  a  statutory  license  has  a 
significant  interest  in  a  rate  setting  or 
adjustment  of  that  license,  as  does  the 
person  or  entity  using  those  works 
under  the  statutory  license.  Order  in 
Docket  No.  99-6  CARP  DTRA  (June  21, 
2000).  An  entity  that  collects  the 
Tjayalties  generated  under  a  statutory 
license  on  behalf  of  certain  copyright 
dwners  whose  works  are  used  can  have 
81  specific  interest  in  a  rate  proceeding, 
but  only  to  the  extent  that  such  entity 
i^  fully  authorized  by,  and  acts  on  the 
behalf  of,  those  copyright  owners  to 
r^resent  their  interests  in  the  rate 
proceeding.  It  is  through  the 
authorization  of  these  copyright  owners, 
however,  and  not  because  of  its  business 
or  personal  interest,  that  a  royalty 
collection  entity  gains  a  specific  interest 
ill  a  rate  proceeding. 

Likewise,  an  entity  that  represents 
u  sers  of  copyrighted  works  can  have  a 


specific  interest  in  a  rate  proceeding, 
but  only  gains  that  specific  interest  from 
the  authorization  of  the  users  it 
represents.  A  person  or  entity  that  is  not 
a  user  of  a  statutory  license  but 
expresses  a  vague  or  imspecified  desire 
to  form  a  business  that  would  make  use 
of  the  license  or  that  would  benefit 
indirectly  from  another's  use  does  not 
have  a  specific  interest.  Order  in  Docket 
No.  99-6  CARP  DTRA  at  2  Qune  21. 
2000)  ("Glaser's  interest  in  what  the  fees 
vnll  be  is  general  in  that  it  may  affect 
the  profitability  of  his  other  businesses, 
but  it  is  not  specific  to  his  person  or  to 
his  role  as  a  representative  of  these 
other  businesses.").  And  a  person  or 
entity  that  proposes  or  objects  to  a  rate 
proceeding  solely  on  the  basis  of 
espoused  public  policy  or  consumer 
interest  concerns  does  not  have  a 
specific  interest. 

The  NPRM  in  this  proceeding 
specified  that  parties  objecting  to  the 
proposed  rates  and  terras  identify  their 
interest  in  the  proceeding  no  later  than 
March  3,  2003.  Review  of  RLI's  March 
3,  2003,  filing  reveals  that  RLI  did  not 
represent  any  copyright  owners  entitled 
to  collect  royalties  from  preexisting 
subscription  services  under  the  section 
112  and  114  licenses.  Rather,  it  states 
that  its  "key  business  objective"  is  to 
distribute  such  royalties  in  the  futiu« 
and  that  its  participation  in  this 
proceeding  is  necessary  to  attaining  that 
objective.  RLI  Objection  at  2.  This  is 
confirmed  in  the  March  26,  2003, 
"supplement"  to  its  objection  where  RLI 
states  that  it  is  "pleased  to  inform  the 
Copyright  Office"  that  it  had  entered 
into  affiliation  agreements  with 
unspecified  copyright  owners  and 
performers  whose  works  it  purports  are 
used  imder  the  section  112  and  114 
licenses.  RLI  Supplement  at  2.^  Since 
RLI  did  not  represent  copyright  owners 
entitled  to  royalties  from  preexisting 
subscription  services  under  the  section 
112  and  114  licenses  at  the  time  that  it 
filed  its  objection,  and  did  not  have 
authorization  from  any  copyright 
owners  eligible  to  receive  such  royalties 
to  lodge  the  objection  and  participate  in 
a  CARP  proceeding  on  their  behalf,  RLI 
does  not  have  a  specific  interest  in  this 
rate  adjustment  proceeding. 

Moreover,  even  if  the  information  in 
RLI's  March  26  "supplement"  were 
accimite  as  of  March  3.  RLI  does  not 
even  piuport  to  assert  that  any  copyright 


'  RLI  also  faxed  replies  on  April  1 1  and  April  24, 
2003,  to  the  objections  lodged  against  its  March  26 
Supplement.  Permission  was  not  sought  to  submit 
these  replies  and  they  are  therefore  not  considered. 
Moreover,  unless  otherwise  directed  by  the 
Librarian,  the  rules  do  not  provide  for  the 
submission  of  any  pleading  by  facsimile 
transmission.  37  CFR  251.44(a). 


owners  have  authorized  RU  to  represent 
them  in  a  CARP  proceeding  or  even  to 
object  to  the  proposed  rates  and  terms 
on  their  behalf.  RLI  states  its.  belief  that 
"[b]y  affiliating  with  RLI  and  electing  to 
receive  their  royalties  fi-om  an  agent 
other  than  SoimdExchange,  RLI's  client 
performers  and  copyright  owners  are 
expressing  their  opposition,  through 
RLI.  to  the  proposed  settlement." 
Supplement  at  3  (emphasis  added).  But 
it  is  hardly  self-evident  that  the  act  of 
affiliating  with  RLI  and  electing  to  use 
.  RLI  as  their  agent  to  receive  royalties 
constituted  an  authorization  by  those 
imidentified  copyright  owners  for  RLI  to 
express  opposition  on  their  behalf  to  the 
proposed  rates  and  terms  or  to 
participate  in  a  CARP  on  their  behalf. 
Indeed.  RLI  has  failed  even  to  identify 
a  single  copyright  owner  whom  it 
represents  in  asserting  its  objection  to 
the  proposed  rates  and  terms.  If  RLI 
wishes  to  participate  in  a  CARP  as  a 
representative  of  copyright  owners,  it" 
must  identify  the  copyright  owners 
whom  it  represents. 

RLI  also  argues  that  copyright  owners 
and  performers  should  be  given  a 
"competitive  choice  among  agents  for 
the  distribution  of  sound  recording 
performance  royalties,"  Objection  at  7, 
and  that  in  amending  17  U.S.C.  114(g) 
in  the  Small  Webcaster  Settlement  Act 
of  2002.  Pub.  L.  107-321,  Congress  (1) 
"acknowledged  and  contemplated  that 
more  than  one  entity  could  serve  as  a 
Designated  Agent  in  competition  vnth 
SoimdExchange."  and  (2)  provided  that 
"performers  and  copyright  owners  have 
the  absolute  right  to  choose  a 
Designated  Agent  other  than 
SoundExchange  so  as  to  avoid  the 
recoupment  of  historical  litigation  and 
other  costs."  Id.  at  8  tfootnote  omitted). 

These  arguments  do  not  compel  the 
-conclusion  that  RLI  has  standing  to 
block  a  settlement  and  force  the 
determination  of  rates  and  terms  to  be 
made  by  a  CARP.  The  fact  that  more 
than  one  entity  could  serve  as 
Designated  Agents  does  not  mean  that 
there  necessarily  ought  to  be  more  than 
one  Designated  Agent,^  or  that  an 
aspiring  candidate  for  designation  has 
sufficient  interest  to  participate  in  its 
own  right  in  a  CARP  proceeding.  The 
fact  that  Congress  has  recognized  that 


^  Indeed,  we  have  expressed  skepticism  about  the 
benefit  of  the  two-tier  structure  involving  a 
Receiving  Agent  and  more  than  one  Designated 
Agent,  which  adds  expense  and  administrative     • 
burdens  to  a  process  the  purpose  of  which  is  to 
make  prompt.  efRcient,  and  fair  payments  of 
royalties  to  copyright  owners  and  performers  with 
a  minimum  of  expense.  See  Determination  of 
Reasonable  Rates  and  Terms  for  the  Digital 
Performance  of  Sound  Recordings  and  Ephemeral 
Recordings;  Final  Rule.  67  FR  45239.  45267  n.46 
(July  8.  2003). 
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there  have  been  and  may  continue  to  be 
more  than  one  Designated  Agent  also 
does  not  mean  that  this  is  a  necessary, 
or  even  a  desirable  outcome.  On  the 
other  hand,  it  could  be  that  when 
Congress,  in  the  Small  Webcaster 
Settlement  Act,  amended  the  law  to 
permit  SoundExchange  to  deduct  costs 
incurred  in  licensing  rights  under 
section  114  or  to  deduct  costs  incurred 
as  a  participant  in  a  CARP  proceeding 
from  the  royalties  that  it  distributes  to 
cop)Tight  owners  and  performers,^  it 
also  included  the  provision  denying 
SoundExchange  that' right  with  respect 
to  "copyright  owners  and  performers 
who  have  elected  to  receive  royalties 
from  another  designated  agent,"  17 
U.S.C.  114(g)(3),  in  order  to  give 
copyright  owners  and  performers  a 
means  to  avoid  being  subject  to 
recoupment  of  SoundExchange's 
litigation  and  other  costs.  Such  a 
provision  may  have  been  intended  to 
deter  SoundExchange  from  making 
excessive  deductions,  in  light  of  the  fact 
that  copyright  owners  and  performers 
could  elect  to  receive  their  royalties 
from  an  alternative  Designated  Agent  if 
they  were  dissatisfied  with  the  extent  of 
SoundExchange's  deductions.  But  even 
if  that  is  so,  it  would  not  give  RLI 
standing  to  participate  on  its  own  behalf 
in  a  CARP  in  order  to  seek  designation 
as  an  agent.  Instead,  it  would  give  a 
copyright  owner  or  performer  entitled  to 
participate  in  the  CARP  the  power  to 
seek  the  designation  of  RLI  or  some 
other  entity  as  an  alternative  Designated 
Agent.* 


3  SoundExchange  had  sought  the  power  to  make 
such  deductions  in  the  previous  CARP  proceeding 
setting  rates  and  terms  for  eligible  nonsubscription 
services,  but  the  Librarian,  on  the  recommendation 
of  the  Register,  rejected  the  CARPs  terms  that 
would  have  permitted  such  deductions.  See 
Determination  of  Reasonable  Rates  and  Terms  for 
the  Digital  Performance  of  Sound  Recordings  and 
Ephemeral  Recordings:  Final  Rule.  67  FR  45239, 
45269  (July  8.  2003)(noting  that  "Isluch  activity  is 
beyond  the  scope  of  collection  and  distribution  of 
royalties."). 

.     ♦  In  fact,  it  is  not  clear  that  RLI  needs  to 
participate  in  a  CARP  proceeding  or  be  named  in 
a  negotiated  settlement  in  order  to  act  as  a 
designated  agent  for  purposes  of  collecting  royalty 
fees  on  behalf  of  copyright  owners  and  performers 
who  are  entitled  to  receive  funds  collected  pursuant 
to  the  section  112  and  section  114  licenses.  Section 
112(e)(2)  and  section  114(e)  of  the  Copyright  Act 
both  expressly  provide  that  a  copyright  owner  of  a 
sound  recording  may  designate  common  agents  to 
negotiate,  agree  to.  pay.  or  receive  royalty 
payments.  Under  these  provisions,  it  is  plausible 
that  a  copyright  owner  or  performer  could  designate 
any  agent  of  his  or  her  choosing  (including  RLI)— 
whether  or  not  that  agent  had  been  formally 
designated  in  the  CARP  proceeding-to  receive 
royalties  from  the  licensing  of  digital  transmissions 
and.  by  doing  so,  limit  the  costs  of  such  agenU  to 
those  specified  in  section  114{g)(4),  as  amended  by 
the  Small  Webcaster  Settlement  Act  of  2002. 


3.  Determination 

For  the  reasons  stated  above,  the 
Librarian  of  Congress  determines  that 
RLI  does  not  have  a  specific  interest  in 
the  rates  and  terms  proposed  in  this 
NfPRM  and  consequently  does  not  have 
standing  to  require  the  convocation  of  a 
CARP.  RLI's  objection  is  therefore 
dismissed  Since  there  were  no  other 
objections  filed,  the  Librarian  is 
adopting  the  proposed  rates  and  terms 
annoimced  in  the  NPRM  as  final. 

The  following  rates  and  terms  for  the 
use  of  sound  recordings  by  preexisting 
subscription  services  under  the  section 
112(e)  and  section  114  licenses  of  the 
Copyright  Act  shall  be  effective  for  the 
period  January  1 ,  2002  through 
December  31,  2007. 

List  of  Sub)ects  in  37  CFR  Part  260 

Copyright,  Digital  Audio 
Transmissions,  Performance  Right, 
Sound  Recordings. 

Final  Regulation 

■  In  consideration  of  the  foregoing,  the 
Copyright  Office  amends  part  260  of  37 
CFR  as  follows: 

PART  260-RATES  AND  TERMS  FOR 
PREEXISTING  SUBSCRIPTION 
SERVICES'  DIGITAL  TRANSMISSIONS 
OF  SOUND  RECORDINGS  AND 
MAKING  OF  EPHEMERAL 
PHONORECORDS 

■  1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  114.  801(b)(1) 

■  2.  The  heading  of  Part  260  is  revised 
to  read  as  set  forth  above. 

■  3.  Section  260.1  is  revised  to  read  as 
follows: 

§260.1    General 

(a)  This  part  260  establishes  rates  and 
terms  of  royalty  payments  for  the  public 
performance  of  sound  recordings  by 
nonexempt  preexisting  subscription 
services  in  accordance  with  the 
provisions  of  17  U.S.C.  114(d)(2),  and 
the  making  of  ephemeral  phonorecords 
in  connection  with  the  public 
performance  of  sound  recordings  by 
nonexempt  preexisting  subscription 
services  in  accordance  with  the 
provisions  of  17  U.S.C.  112(e). 

(b)  Upon  compliance  with  17  U.S.C. 
114  and  the  terms  and  rates  of  this  part, 
nonexempt  preexisting  subscription 
services  may  engage  in  the  activities  set 
forth  in  17  U.S.C.  114(d)(2). 

(c)  Upon  comphance  with  17  U.S.C. 
112(e)  and  the  terms  and  rates  of  this 
part,  nonexempt  preexisting 
subscription  services  may  engage  in  the 
activities  set  forth  in  17  U.S.C.  112(e) 


without  limit  to  the  number  of 
ephemeral  phonorecords  made. 

(d)  For  piu-poses  of  this  part,  Licensee 
means  any  preexisting  subscription 
service  as  defined  in  17  U.S.C. 
114(j)(ll). 

■  4.  Section  260.2  is  amended  as  follows: 

■  a.  By  revising  the  section  heading; 

■  b.  By  revising  paragraphs  (a)  and  fb); 

■  c.  By  redesignating  paragraph  (c)  as 
paragraph  (e),  and  adding  a  new 
paragraph  (c); 

■  d.  By  adding  a  new  paragraph  (d); 

■  e.  In  redesignated  paragraph  (e)(l)(ii) 
by  adding  "a"  before  "recognized 
advertising  agency'; 

■  f.  In  redesignated  paragraphs  (e)(l)(iii) 
and  (vi),  by  removing  "Ptogramming 
Service"  and  adding  "programming 
service"  in  its  place; 

■  g.  In  redesignated  paragraphs 
(e)(l)(viii)  and  (e)(2),  by  removing  "(c)" 
and  adding  "(e)"  in  its  place;  and 

■  h.  By  adding  a  new  paragraph  (f). 

The  additions  and  revisions  to  §  260.2 
read  as  follows: 

§  260.2    Royalty  fees  for  the  digital 
performance  of  sound  recordings  and  the 
making  of  ephemeral  phonorecords  by 
preexisting  subscription  services. 

(a)  Commencing  January  1,  2002  and 
continuing  through  December  31,  2003, 
a  Licensee's  monthly  royalty  fee  for  the 
public  performance  of  sound  recordings 
pursuant  to  17  U.S.C.  114(d)(2)  and  the 
making  of  any  number  of  ephemeral 
phonorecords  to  facilitate  such 
performances  pursuant  to  17  U.S.C. 
112(e)  shall  be  7.0%  of  such  Licensee's 
monthly  gross  revenues  resulting  from 
residential  services  in  the  United  States. 

(b)  Commencing  January  1 ,  2004  and 
continuing  through  December  31,  2007, 

a  Licensee's  monthly  royalty  fee  for  the     ■ 
public  performance  of  sound  recordings 
pursuant  to  17  U.S.C.  114(d)(2)  and  the 
making  of  any  number  of  ephemeral 
phonorecords  to  facilitate  such 
performances  pursuant  to  17  U.S.C. 
112(e)  shall  be  7.25%  of  such  Licensee's 
monthly  gross  revenues  resulting  from 
residential  services  in  the  United  States. 

(c)  Commencing  in  the  year  2003  and 
continuing  through  the  year  2007,  each 
Licensee  making  digital  performances  of 
sound  recordings  piu-suant  to  17  U.S.C. 
114(d)(2)  and  ephemeral  phonorecords 
pursuant  to  17  U.S.C.  112(e)  shall  make 
an  advance  payment  of  $100,000  per 
year,  payable  no  later  than  January  20th 
of  each  year;  Provided,  however,  that  for 
2003,  the  annual  advance  payment  shall 
be  due  on  August  20,  2003.  The  annual 
advance  pajTnent  shall  be 
nonrefundable,  but  the  royalties  due 
and  payable  for  a  given  year  or  any 
month  therein  tmder  paragraphs  (a)  and 
(b)  of  this  section  shall  be  recoupable 
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against  the  annual  advance  payment  for 
such  year;  Provided,  however,  that  any 
unused  annual  advance  payment  for  a 
given  year  shall  not  carry  over  into  a 
suhsequent  year. 

,  (d)  A  Licensee  shall  pay  a  late  fee  of 
115%  per  month,  or  the  highest  lawful 
rite,  whichever  is  lower,  for  any 
payment  received  after  the  due  date. 
Late  fees  shall  accrue  from  the  due  date 
until  payment  is  received. 

•  I       *        *        *        * 

(f)  During  any  given  payment  period, 
the  value  of  each  perfonnance  of  each 
digital  sound  recording  shall  be  the 
same. 

■  5.  Section  260.3  is  amended  as  follows: 

■  a.  In  paragraph  (b),  by  removing 
"twentieth"  and  adding  "forty-fifth"  in 
its  place; 

■  b.  By  revising  paragraphs  (c),  (d)  and 
(e);  and 

■  c.  By  adding  a  new  paragraph  (f). 

The  additions  and  revisions  to  §  260.3 
read  as  follows: 

§  260.3    Terms  for  making  payments  of 
royalty  fees. 

*  I       *         *         *         * 

1(c)  The  agent  designated  to  receive  the 
royalty  payments  and  the  statements  of 
account  shall  have  the  responsibility  of 
making  further  distribution  of  these  fees 
to  those  parties  entitled  to  receive  such 
payment  according  to  the  provisions  set 
fMlh  at  17  U.S.C.  114(g). 

(d)  The  designated  agent  may  deduct 
from  any  of  its  receipts  paid  by 
Licensees  under  §  260.2,  prior  to  the 
distribution  of  such  receipts  to  any 
person  or  entity  entitled  thereto,  the 
reasonable  costs  permitted  to  be 
deducted  imder  17  U.S.C.  114(g)(3); 
Provided,  however,  that  the  parties 
entitled  to  receive  royalty  payments 
according  to  the  provisions  set  forth  at 
17  U.S.C.  114(g)(1)  &  (2)  who  have 
authorized  a  designated  agent  may  agree 
to  deduct  such  other  costs  agreed  to  by 
such  other  parties  and  the  designated 
agent. 

(e)  Until  such  time  as  a  upw 
designation  is  made,  SoundExchange, 
which  initially  is  an  unincorporated 
division  of  the  Recording  Industry 
Association  of  America,  Inc.,  shall  be 
the  agent  receiving  royalty  payments 
and  statements  of  account  and  shall 
continue  to  be  designated  if  it  should  be 
separately  incorporated. 

(£)  A  Licensee  shall  make  any 
payments  due  under  §  260.2(a)  for 
digital  transmissions  or  ephemeral 
phonorecords  made  between  January  1 , 
2002,  and  July  31,  2003,  to  the 
Designated  Agent,  less  any  amounts 
previously  paid  by  such  period  to  the 
Recording  Industry  Association  of 


America,  Inc.,  or  SoundExchange  by 
September  15,  2003. 

■  6.  Section  260.4  is  amended  as  follows: 

■  a.  In  paragraphs  (a)  and  (b),  by 
removing  "nonexempt  subscription 
digital  transmission  service"  in  each 
place  it  appears  and  adding  "nonexempt 
pretexisting  subscription  service"  in  its 
place;  and 

■  b.  By  revising  paragraphs  (d)(1)  and  (e). 
The  revisions  to  §  260.4  read  as 

follows: 

§  260.4    Confidential  information  and 
statements  of  account. 

***** 

(d)(1)  Those  employees,  agents, 
consultants  and  independent 
contractors  of  the  designated  agent, 
subject  to  an  appropriate  confidentiality 
agreement,  who  are  engaged  in  tJh 
collection  and  distribution  of  royalty 
payments  hereunder  and  activities 
direcdy  related  hereto,  who  are  not  also 
employees  or  officers  of  a  soimd 
recording  copyright  owner  or 
performing  artist,  and  who,  for  the 
piupose  of  performing  such  duties 
during  the  ordinary  course  of 
employment,  require  access  to  the 
records;  and 
***** 

(e)  The  designated  agent  or  any 
person  identified  in  paragraph  (d)  of 
this  section  shall  implement  procediu^s 
to  safeguard  all  confidential  financial 
and  business  information,  including, 
but  not  limited  to  royalty  payments, 
submitted  as  part  of  the  statements  of 
accoimt,  using  a  reasonable  standard  of 
care,  but  no  less  than  the  same  degree 
of  security  used  to  protect  confidential 
financial  and  business  information  or 
similarly  sensitive  information 
belonging  to  the  designated  agent  or 
such  person. 


§260.5    [Amended] 

■  7.  Section  260.5(b)  is  amended  by 
removing  "nonexempt  subscription 
digital  transmission  service"  and  adding 
"nonexempt  preexisting  subscription 
service"  in  its  place. 

■  8.  Section  260.6  (revised  at  68  FR 
36470,  June  18,  2003,  to  become  effective 
July  18,  2003)  is  amended  as  follows: 

■  a.  By  revising  paragraphs  (a),  (b)  and 
(c); 

■  b.  In  paragraph  (f),  by  removing 
"designated  agent"  and  adding  "entity 
which  made  the  underpayment"  in  its 
place;  and 

■  c.  In  paragraph  (g),  by  removing 
"individuals  or  entities". 

The  revisions  to  §  260.6  read  as 
follows: 


§260.6    Confidential  btfonnation  and 
statements  of  account 

(a)  General.  This  section  prescribes 
general  rules  pertaining  to  die 
verification  of  the  payment  of  royalty 
fees  to  those  parties  entitled  to  receive 
such  fees,  according  to  terms 
promulgated  by  a  duly  appointed 
copyright  arbitration  royalty  panel,' 
under  its  authority  to  set  reasonable 
terms  and  rates  pursuant  to  17  U.S.C. 
114  and  801(b)(1),  and  the  Librarian  of 
Congress  imder  his  authority  pursuant 
to  17  U.S.C.  802(f). 

(b)  Frequency  of  verification.  ' 
Interested  parties  may  conduct  a  single 
audit  of  the  entity  making  the  royalty 
payment  during  any  given  calendar 
year.  ' 

(c)  Notice  of  intent  to  audit.  Interested 
parties  mu§t  submit  a  notice  of  intent  to 
audit  the  entity  making  the  royalty 
payment  with  the  Copyright  Office, 
which  shall  publish  in  the  Federal 
Register  a  notice  announcing  the  receipt 
of  the  notice  of  intent  to  audit  within  30 
days  of  the  filing  of  the  interested 
parties'  notice.  Such  notification  of 
interest  shall  also  be  served  at  the  same 
time  on  the  party  to  be  audited. 


§260.7    [Amended] 

■  9.  Section  260.7  (amended  at  68  FR 
36470,  June  18,  2003,  to  become  effective 
July  18,  2003)  is  amended  as  follows:     • 

(a)  By  adding  "collecting"  before 
"agent"  the  first  time  it  appears; 

(b)  By  removing  "designated"  the 
second  and  third  time  it  appears  and 
adding  "collecting"  in  its  place;  and 

(c)  By  removing  "the  cost  of  the 
administration  of  the  collection  and 
distribution  of  the  royalty  fees"  and 
adding  "any  costs  deductible  imder  17 
U.S.C.  114(g)(3)"  in  its  place. 

Dated:  June  16,  2003. 
Marybeth  Peters, 
Register  of  Copyrights. 
James  H.  Billington, 
The  Librarian  of  Congress. 
[FR  Doc.  03-16727  Filed  7-2-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 
(FRL-7522-7] 

Revisions  to  the  Regional  Haze  Rule 
To  Correct  Mobile  Source  Provisions 
in  Optional  Program  for  Nine  Western 
States  and  Eligible  Indian  Tribes 
Within  That  Geographic  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  to  approve  a  correction  to  the 
mobile  source  provisions  in  the  EPA's 
regional  haze  rule.  This  correction  is 
•  consistent  with  recommendations  of  the 
Western  Regional  Air  Partnership 
(WRAP).  The  amendments  to  the  rule 
are  intended  to  address  an  emissions 
projection  scenario  for  mobile  sources 
which  was  not  addressed  when  EPA 
published  the  regional  haze  rule  in 
1999. 

In  the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  proposing 
approval  and  soliciting  written 
comment  on  this  action.  If  adverse 
written  comments  are  received,  we  will 
withdraw  the  direct  final  rule  and 
address  the  comments  received  in  a  new 
final  rule;  otherwise,  no  further 
rulemaking  will  occur  on  this  approval 
action. 

DATES:  In  the  "Proposed  Rules"  section 
of  today's  Federal  Register,  we  are 
publishing  a  proposed  rule  that  matches 
the  substance  of  this  direct  final  rule.  If 
the  Agency  receives  adverse  comment 
or  a  request  for  public  hearing  by 
August  4,  2003,  we  will  withdraw  this 
direct  final  rule  by  publishing  a  timely 
withdrawal  notice  in  the  Federal 
Register.  If  the  Agency  receives  no 
adverse  comments  to  the  proposed  rule, 
this  direct  final  rule  is  effective 
September  2,  2003. 
ADDRESSES:  All  comments  should  be 
submitted  to  Docket  No.  OAR-2002- 
0076.  When  mailing  documents, 
comments,  or  requests  to  the  EPA 
Docket  Center  through  the  U.S.  Postal 
Service,  please  use  the  following 
address:  U.S.  Environmental  Protection 
Agency,  EPA  West  (Air  Docket).  1200 
Pennsylvania  Avenue,  NW.,  Room 
B108;  Mail  Code:  6102T,  Washington, 
DC  20460.  To  mail  comments  or 
documents  through  a  courier  service, 
the  mailing  address  is:  EPA  Docket 
Center  (Air  Docket),  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue.  NW.,  Room  B108;  Mail  Code: 
6102T,  Washington,  DC  20004.  The 


normal  business  hours  are  8:30  a.m.  to 
4:30  p.m.,  excluding  legal  holidays. 
Comments  can  be  submitted  to  the 
address  above,  by  fax  (202)  566-1741,  or 
by  e-mail  to  A-and-R-Docket@epa.gov. 
The  voice  telephone  number  is  (202) 
566-1742. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  would  like  further  information 
about  this  rule  or  to  request  a  public 
hearing,  contact  Kathy  Kauftnan, 
Integrated  Policies  and  Strategies  Group. 
(919)  541-0102  or  by  e-mail 
kaufman.kathy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  nine  States  in  the  Western 
United  States  (Arizona.  California. 
Coloradfo.  Idaho.  Nevada,  New  Mexico. 
Oregon.  Utah  and  Wyoming)  and  Indian 
Tribes  within  that  same  geographic  area. 
This  action,  and  an  earlier  action  taken 
by  EPA  in  1999.  provides  these  States 
and  Tribes  with  an  optional  program  to 
protect  visibility  in  federally  protected 
scenic  areas.  The  portion  of  the  program 
addressed  by  today's  action  is  a  program 
for  tracking  of  mobile  source  emissions 
under  the  1999  rule. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  No.  OAR-2002-0076.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  confidential  business 
information  or  other  information  whose 
disclosure  is  restricted  by  statute.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  Docket  is  (202)  566-1742.  A 
reasonable  fee  may  be  charged  for 
copying. 

Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  \o  view 
public  comments,  access  the  index 


listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above.  Once  in  the  system, 
select  "search."  then  key  in  the  docket 
identification  number,  OAR-2002-0076. 

Outhne.  The  contents  of  today's 
preamble  are  listed  in  the  following 
outline. 

I.  Background  ' 

A.  What  is  the  regional  haze  rule? 

B.  What  are  the  special  provisions  for 

Western  States  and  eligible  Indian  Tribes 
in  40  CFR  51.309  of  the  regional  haze 
rule? 

II.  Changes  to  the  Mobile  Source  Provisions 

of  Sectjon  309 

A.  Why  are  we  changing  the  mobile  source 

provisions  of  40  CFR  51.309? 

B.  What  are  the  specific  changes  to  the 

mobile  source  provisions  of  40  CFR 
51.309? 

III.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866;  Regulatory 

Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation  and 

Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health  and 

Safety  Risks 
H.  Executive  Order  13211:  Actions  that 

Significantly  Affect  Energy  Supply, 

Distribution  or  Use 
I.  National  Technology  Transfer 

Advancement  Act 
I.  Executive  Order  12898:  Federal  Actions  to 

Address  Environmental  Justice  in 

Minority  Populations  and  Low-Income 

Populations 
K.  Congressional  Review  Act 
IV.  Statutory  Provisions  and  Legal  Authority 


I.  Background 

A.  What  Is  the  Regional  Haze  Rule? 

Section  169(A)  of  the  Clean  Air  Act 
(CAA)  establishes  a  national  goal  for 
protecting  visibility  in  federally- 
protected  scenic  areas.  These  "Class  I"  , 
areas  include  national  parks  and 
wilderness  areas.  The  national  visibility 
goal  is  to  remedy  existing  impairment 
and  prevent  future  impairment  in  these 
Class  I  areas,  consistent  with  the 
requirements  of  sections  169 A  and  169B 
of  the  CAA. 

Regional  haze  is  a  type  of  visibility 
impairment  caused  by  air  pollutants 
emitted  by  numerous  sources  across  a 
broad  region.  The  EPA  uses  the  term 
regional  haze  to  distinguish  this  type  of 
visibility  problem  bom  those  which  are 
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more  local  in  natiu«.  In  1999,  EPA 
issued  a  regional  haze  rule  requiring 
States  to  develop  implementation  plans 
that  will  make  "reasonable  progress" 
toward  the  national  visibility  goal  (64 
FR  35714,  July  1, 1999).  The  first  State 
plans  for  regional  haze  are  due  between 
2003  and  2008.  The  regional  haze  rule 
provisions  appear  at  40  CFR  51.308  and 
40  CFR  51.309. 

B.  What  Are  the  Special  Provisions  for 
Western  States  and  Eligible  Indian 
Tribes  in  40  CFR  51.309  of  the  Regional 
'laze  Rule? 

I  rrhe  regional  haze  rule  at  40  CFR 
51.308  sets  forth  the  requirements  for 
State  implementation  plans  (SIPs)  imder 
the  regional  haze  program.  The  rule 
requires  State  plans  to  include  visibility 
progress  goals  for  each  Class  I  area,  as 
well  as  emissions  reductions  strategies 
and  other  measiues  needed  to  meet 
these  goals.  The  rule  also  provides  an 
optional  approach,  described  in  40  CFR 
51.309,  that  may  be  followed  by  the 
nine  Western  States  (Arizona, 
California,  Colorado,  Idaho,  Nevada, 
New  Mexico,  Oregon,  Utah,  and 
Wyoming)  that  comprise  the  transport 
region  analyzed  by  the  Grand  Canyon 
Visibility  Transport  Commission 
(GCVTC)  during  the  1990's.  This 
optional  approach  is  also  available  to 
eligible  Indian  Tribes  within  this 
geographic  region.  The  regulatory 
provisions  at  40  CFR  51.309  are  based 
on  the  final  report  issued  by  the  GCVTC 
in  1996,1  which  included  a  number  of 
recommended  emissions  reductions 
strategies  designed  to  improve  visibility 
in  the  16  Class  I  areas  on  the  Colorado 
Plateau. 

In  developing  the  regional  haze  rule, 
EPA  received  a  number  of  conunents  on 
the  proposed  rule  encoiu-aging  the 
Agency  to  recognize  explicitly  the  work 
of  the  GCVTC.  In  addition,  in  Jime  1998, 
Governor  Leavitt  of  Utah  provided 
comments  to  EPA  on  behalf  of  the 
Western  Governors  Association  (WGA), 
further  emphasizing  the  commitment  of 
Western  States  to  implementing  the 
GCVTC  recommendations.  The  WGA's 
comments  also  suggested  the  translation 
of  the  GCVTC's  recommendations  into 
specific  regidatory  language.  The  EPA 
issued  a  Notice  of  Availability  during 
the  fall  of  1998  requesting  further 
comment  on  the  WGA's  proposal  and  a 
draft  set  of  regulatory  language  based 
upon  the  WGA's  recommendations. 
Based  on  the  comments  received  on  this 
Federal  Register  action,  EPA  developed 
the  provisions  set  forth  in  40  CFR 
51.309  that  allow  the  nine  Transport 


Region  States  and  eligible  Tribes  within 
that  geographic  area  to  implement  many 
of  the  GCVTC  recommendations  within 
the  firamework  pf  the  national  regional 
haze  rule. 

The  provisions  in  40  CFR  51.309 
comprise  a  comprehensive  long-term 
strategy  for  addressing  sources  that 
contribute  to  visibility  impairment 
within  this  geographic  region.  The 
strategy  addresses  the  time  period 
between  the  year  2003,  when  the 
implementation  plans  are  due,^  and  the 
year  2018.  The  provisions  address 
emissions  from  stationary  soiuces, 
mobile  sources,  and  area  sources  such 
as  emissions  from  fires  and  windblown 
dust. 

n.  Changes  to  the  Mobile  Source 
Provisions  of  Section  309 

A.  Why  Are  We  Changing  the  Mobile 
Source  Provisions  of  40  CFR  51.309? 

1.  What  is  the  Basis  for  the  Old 
Provisions? 

The  GCVTC  determined  that  mobile 
soxure  emissions  need  to  be  an  essential 
part  of  a  strategy  to  reduce  haze  on  the 
Colorado  Plateau.  Therefore,  one 
element  of  the  GCVTC's  strategy,  as 
reflected  in  40  CFR  51.309(d)(5),  was  to 
address  mobile  sources  emissions. 
Section  309  also  requires  States  to 
establish  a  mobile  soiuce  emissions 
budget  for  each  area  that  significantly 
contributes  to  visibility  impairment  in 
any  of  the  16  Class  I  areas  covered  by 
this  section  of  the  regulations.  At  the 
time  the  GCVTC  made  its 
recommendations  (in  1996),  mobile 
source  emissions  were  projected  to  be 
lowest  in  2005,  and  to  subsequently  rise 
over  the  course  of  the  first  regional  haze 
planning  period  (i.e.,  imtil  2018). 
Accordingly,  section  309  required 
mobile  source  emissions  hudgets  to  be 
set  using  th^  lowest  projected  level  as  a 
planning  objective  and  performance 
indicator  for  each  area. 

2.  What  is  the  Basis  for  the  New 
Provisions? 

Since  the  GCVTC  made  its 
recommendations,  new  developments 
have  caused  mobile  source  emissions 
projections  to  change  significantly.  Over 
the  past  few  years,  we  have  promulgated 
a  series  of  new  emissions  standards  for 
several  different  engine  types,  as  well  as 
new  standards  for  diesel  fuel  content.3 


'  Becommendations  for  Improving  Western 
Vistas.  GCVTC,  June  10. 1996. 


2  Indian  Tribes  are  given  the  flexibility  under  EPA 
regulations  to  submit  implementation  plans  and  opt 
into  the  program  after  the  2003  deadline. 

3  See  62  FR  25355,  (May  8.  1997);  63  FR  18978, 
(April  16.  1998):  63  FR  56968.  (October  23,  1998); 
64  FR  73300,  (December  29, 1999);  65  FR  59895. 
(October  6,  2000);  66  FR  5001,  (January  18,  2001): 
67  FR  68241.  (November  8,  2002);  and  68  FR  9745, 
(February  28,  2003). 


As  a  result  of  these  new  standards,  the 
WRAP,  using  EPA's  latest  models,*  now 
projects  a  significant  decline  in  mobile 
source  emissions  throughout  the  region 
during  the  2003-2018  time  period 
covered  by  the  section  309  plans, 
particularly  from  on-road  mobile 
sources.  Rather  than  emissions  being 
lowest  in  2005,  and  subsequently  rising, 
mobile  source  emissions  for  all 
pollutants  except  sidfur  dioxide  (SO2) 
are  expected  to  decline  continuously 
over  the  course  of  the  first  regional  haze 
planning  period. 

The  projected  trends  for  mobile 
soiuce  emissions  of  SO2  differ  from 
those  of  other  pollutants.  Emissions 
reductions  from  pollutants  such  as 
nitrogen  oxides  (NOx)  and  particulate 
matter  (PM)  are  dependent  on 
technological  changes  to  the  onroad 
fleet  and  to  nonroad  engines  which  are" 
implemented  gradually.  In  contrast,  SO2 
emissions  reductions  are  inmiediately 
realized  when  the  sulfur  content  of  the 
fuel  changes,  because  emissions  fit)m 
both  new  and  existing  engines 
immediately  drop  sharply.  We  have 
already  published  stringent  fuel  sulfur 
limits  for  onroad  engines  and  have 
proposed  stringent  fuel  sulfur  limits  for 
nonroad  engines.^  These  Federal  fuel 
sulfur  regulations,  fully  implemented, 
would  together  result  in  a  substantial 
reduction  in  SO2  emissions  over  the 
2003-2018  planning  period. 

B.  What  Are  the  Specific  Changes  to  the 
Mobile  Source  Prgvisions  of  40  CFR 
51.309? 

These  revisions  would  change 
§  51.309(d)(5)(i)  to  eUminate  the 
requirement  for  setting  mobile  source 
emissions  budgets  using  the  lowest 
projected  level  as  a  planning  objective 
and  performance  indicator  for  each  area, 
histead,  the  new  §  51.309(d)(5)(i)  would 
substitute,  as  the  new  planning 
objective  and  performance  indicator,  a 
requirement  for  statewide  inventories  to 
show  a  continuous  decline  in  emissions 
of  each  pollutant  of  concern  over  the 
planning  period.  Should  mobile  source 
emissions  not  decline  as  expected. 
States  would  have  to  revise  their  SIPs  to 
include  any  feasible  additional 
strategies.  This  new  requirement 
conforms  to  trends  that  are  cmxently 
projected. 

In  addition,  in  light  of  the  continuous 
decline  in  mobile  soiuxie  emissions 
expected  over  the  entire  region,  these 
revisions  also  eliminate  the  unneeded 
requirement  in  §  51.309(5){ii)  and  (iii)  to 


*  MOBILE6  and  MOBILE6.2  for  on-highway 
vehicles  and  the  NONROAD  model  for  nonroad 
vehicles. 

*  See  http://www.epa.gov/nonroad/  [nonroad 
diesel  proposal,  signed  4/15/03). 
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.   determine  whether  mobile  sources 
emissions  constitute  a  significant 
contributor  to  haze  in  a  given  State.  The 
revisions  retain  the  requirements  for 
statewide  inventories  and  performance 
demonstrations. 

Finally,  the  revisions  contain  a 
backstop  provision,  requested  by  the 
WRAP,  to  address  any  potential 
concerns  regarding  SO;  from  nonroad 
sources  in  the  event  that  recently 
proposed  Federal  standards,  referenced 
above,  are  not  finalized.  The  backstop 
provision,  contained  in  the  new 
§  51.309(d)(5)(i){B),  requires  States  to 
assess  the  need  for  any  long-term 
strategies  to  address  SO:  from  nomoad 
mobile  sources  by  no  later  than 
December  31,  2008.  In  determining 
whether  to  revise  their  SIPs  to  address 
SO2  from  mobile  soiuces.  States  may 
consider  the  emissions  reductions 
achieved — or  anticipated — by  any 
Federal  standards  that  are  in  place 
addressing  fuel  sulfur  content  for 
nonroad  engines. 

III.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore    . 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

"(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
Statte,  local,  or  Tribed  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Pursuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
this  direct  final  rule  is  not  a  significant 
regulatory  action. 

B.  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
requirements  involving  the  collection  of 


information  as  defined  by  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  final  Regional  Haze 
regulations  (64  FR  35714,  July  1,  1999) 
and  has  assigned  OMB  control  number 
2060-0421  (EPA  ICR  No.  1813.04). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq.. 
generally  requires  an  agency  to  prepare 
a  regvdatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rulemaking  on  small  entities, 
small  entity  is  defined  as:  (1)  A  small 
business  that  is  a  small  industrial  entity 
as  defined  in  the  U.S.  Small  Business 
Administration  (SBA)  size  standards  (as 
discussed  on  the  SBA  Web  site  at  http:/ 
/www. sba.gov/size/ 
indextableofsize.html);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
popidation  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 


owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  nmnber  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  smdl  entities  subject  to  the 
rule. 

This  rule  eliminates  certain 
comprehensive  requirements  to  address 
mobile  soiure  emissions  that  EPA  now 
considers  to  be  unnecessary. 
Specifically,  as  discussed  above,  this 
rule  eliminates  the  requfrements  in 
§  51. 309(5  )(ii)  and  (iii)  to  determine 
whether  mobile  sources  emissions 
constitute  a  significant  contributor  to 
haze  in  a  given  State,  and  for  those 
States  wi&  areas  that  meet  this 
significance  criterion,  to  establish 
mobile  source  emissions  budgets.  The 
rule  requires  emissions  reductions 
consistent  with  the  downward  trend  in 
mobile  source  emission  inventories  that 
is  currently  projected,  based  on 
regulations  that  have  already  been 
promulgated.  We  have  therefore 
concluded  that  today's  rule  will  relieve 
regulatory  burden  for  all  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
(UMRA),  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA 
2  U.S.C.  1532,  EPA  generally  must  ' 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
*   *   *  in  any  one  year."  A  "Federal 
mandate"  is  defined  under  section 
421(6),  2  U.S.C.  658(6),  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate." 
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A  "Federal  intergovernmental 
mandate,"  in  turn,  is  defined  to  include 
a  regulation  that  "would  impose  an 
.  enforceable  duty  upon  State,  local,  or 
Tribal  governments,"  section 
421(5)(A)(i),  2  U.S.C.  658(5)(A)(i), 
except  for,  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
'assistance,"  section  421(5)(A)(i)(I).  A 
"Federal  private  sector  mandate" 
includes  a  regulation  that  "would 
[Impose  an  enforceable  duty  upon  the 
private  sector,"  with  certain  exceptions, 
section  421(7){A),  2  U.S.C.  658{7)(A). 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed 
imder  section  202  of  the  UMRA,  section 
205,  2  U.S.C.  1535,  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 

fie  objectives  of  the  rule. 
Because  the  entire  program  under  40 
FR  51.309,  including  today's 
amendments,  is  an  option  that  each  of 
t^e  States  may  choose  to  exercise,  these 
itevisions  to  section  309  do  not  establish 
any  regulatory  requirements  that  may 
aignificandy  or  uniquely  affect  small 
governments,  including  Tribal 
governments.  The  program  is  not 
required  and,  thus  is  clearly  not  a 
"mandate."  Moreover,  as  explained 
above,  today's  rule  eliminates  certain 
requirements  and  will  overall  reduce 
any  regulatory  burdens.  Accordingly, 
this  rule  will  not  result  in  expenditiues 
to  State,  local,  and  Tribal  governments, 
in  the  aggregate,  or  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
Thus  EPA  is  not  obligated,  under 
sk:tion  203  of  UMRA,  to  develop  a 
sijttall  government  agency  plan. 

We  believe  that  this  rulemaking  is  not 
subject  to  the  requirements  of  UMRA. 
For  regional  haze  SIPs  overall,  it  is 
questionable  whether  a  requirement  to 
submit  a  SIP  revision  constitutes  a 
Federal  mandate,  as  discussed  in  the 
preamble  to  the  regional  haze  rule  (64 
FR  35761,  July  1,  1999).  However, 
today's  direct  final  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local  or  tribal  governments  or  the 
private  sector.  In  addition,  the  program 
contained  in  40  CFR  51.309,  including 
today's  revisions,  is  an  optional 
pit^gram. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiu-e 
"meaningful  a0  timely  input  by  State 
and  local  officials  in  the  development  of 


regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilitias  among  the 
various  levels  of  government." 

Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incmred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  a  regulation. 
Under  section  6(c)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law,  unless  EPA 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  described 
above,  this  rule  contains  minor 
revisions  to  section  309  of  the  regional 
haze  rule  which  will  reduce  any 
regulatory  burden  on  the  States.  In 
addition,  section  309  is  an  optional 
program  for  States.  The  minor  revisions 
to  section  309,  accordingly,  do  not 
directly  impose  significant  new 
requirements  on  State  and  local 
governments.  Moreover,  even  if  today's 
revisions  did  have  federalism 
implications,  these  revisions  would  not 
impose  substantial  direct  compliance   ' 
costs  on  State  or  local  governments,  nor 
would  they  preempt  State  law.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

Consistent  with  EPA  policy,  we 
nonetheless  did  consult  with 
representatives  of  State  and  local 
governments  in  developing  this  rule. 
This  rule  directly  implements  specific 
recommendations  from  the  WRAP, 
which  includes  representatives  from  all 
the  affected  States. 


F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 


Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 


67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
diat  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  eliminates  certain 
requirements  and  will  overall  reduce 
any  regulatory  biuden  on  the  Tribes. 
Moreover,  the  section  309  program  is  an 
optional  program  for  Tribes  within  the 
same  geographic  region  as  the  WRAP 
states.  Accordingly,  this  rule  will  not 
have  tribal  implications.  In  addition, 
this  rule  directly  implements  specific 
recommendations  from  the  WRAP, 
which  includes  representatives  of  Tribal 
governments.  Thus,  although  the  rule 
does  not  have  tribal  implications, 
representatives  of  Tribal  governments 
have  had  the  opportunity  to  provide 
input  into  development  of  the 
recommendations  forming  its  basis. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks"  (62  FR  19885,  April 
23,  1997)  applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  healUi  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  This  rule  is  not  subject 
to  Executive  Order  13045  because  it 
does  not  establish  an  environmental 
standard  intended  to  mitigate  health  or 
safety  risks. 
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H.  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  that  Signihcantly 
Affect  Energy  Supply,  Distribution,  or 
Use"  {66  FR  28355,  May  22,  2001) 
because  it  is  not  a  signiHcant  regulatory 
action  under  Executive  Order  12866. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
enviroiunental  justice  part  of  its  mission 
"by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  hiunan  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  The 
requirements  of  Executive  Order  12898 
have  been  previously  addressed  to  the 
extent  practicable  in  the  Regulatory 
Impact  Analysis  (RIA)  for  the  regional 
haze  rule  (cited  above),  particularly  in 
chapters  2  and  9  of  the  RIA.  Today's 
direct  final  rule  makes  no  changes  that 
would  have  a  disproportionately  high 
and  adverse  human  health  or 
environmental  effect  on  minorities  and 
low-income  populations. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the 
SBREFA,  generally  provides  that  before 
a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  whichincludes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 


and  to  the  Comptroller  General  of  the 
United  States.  The  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(a). 

rv.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  today's  direct 
final  rule  comes  from  sections  169(a) 
and  169(b)  of  the  CAA  (42  U.S.C. 
7545(c)  and  (k)).  These  sections  require 
EPA  to  issue  regulations  that  will 
require  States  to  revise  their  SIPs  to 
ensure  that  reasonable  progress  is  made 
toward  the  national  visibility  goals 
specified  in  section  169(A). 

List  of  Sub)ects  in  40  CFR  Part  51 

Enviroiunental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Carbon  monoxide. 
Nitrogen  dioxide.  Particulate  matter. 
Sulfur  oxides.  Volatile  organic 
compounds. 

Dated:  June  27,  2003. 
Christine  Todd  Whitman, 

Administrator. 

■  For  the  reasons  set  forth  in  the 
preamble,  part  51  of  title  40,  Chapter  1 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION,  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

■  1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7414,  7421, 
7470-7479,  7492,  7601,  and  7602. 

Subpart  P— Protection  of  Visibility 

■  2.  Section  51.309  is  amended  by 
revising  paragraphs  (b)(6)  and  (d)(5)(i), 
deleting  paragraphs  (d)(ii)  and  (d)(iii), 
and  renumbering  (d)(iv)  to  (d)(ii),  to  read 
as  follows: 

§  51 .309    Requirements  related  to  the 
Grand  Canyon  Visibility  Transport 
Commission. 

***** 

(b)(6)  Continuous  decline  in  total 
mobile  source  emissions  means  that  the 
projected  level  of  emissions  from  mobile 
sources  of  each  listed  pollutant  in  2008, 
2013,  and  2018,  are  less  than  the 
projected  level  of  emissions  from  mobile 
sources  of  each  listed  pollutant  for  the 


previous  period  (i.e.,  2008  less  than 
2003:  2013  less  than  2003;  and  2018  less 
than  2013). 

***** 

(d){5){i)  Statewide  inventories  of 
oiuoad  and  nonroad  mobile  source 
emissions  of  VOC.  NOx,  SO2,  PM2.5, 
elemental  carbon,  and  organic  carbon 
for  the  years  2003,  2008,  2013,  and 
2018. 

(A)  The  inventories  must  demonstrate 
a  continuous  decline  in  total  mobile 
source  emissions  (oiu'oad  plus  nonroad; 
tailpipe  and  evaporative)  of  VOC,  NOx, 
PM2  5,  elemental  carbon,  and  organic 
carbon,  evaluated  separately.  If  the 
inventories  show  a  continuous  decline 
in  total  mobile  source  emissions  of  each 
of  these  pollutants  over  the  period 
2003-2M8,  no  further  action  is  required 
as  part  of  this  plan  to  address  mobile 
source  emissions  of  these  pollutants.  If 
the  inventories  do  not  show  a 
continuous  decline  in  mobile  source 
emissions  of  one  or  more  of  these 
pollutants  over  the  period  2003-2018, 
the  plan  submission  must  provide  for  an 
implementation  plan  revision  by  no 
later  than  December  31*  2008  containing 
any  necessary  long-term  strategies  to 
achieve  a  continuous  decline  in  total 
mobile  source  emissions  of  the 
pollutant(s),  to  the  extent  practicable, 
considering  economic  and  technological 
reasonableness  and  Federal  preemption 
of  vehicle  standards  and  fuel  standards 
under  title  II  of  the  CAA. 

(B)  The  plan  submission  must  also 
provide  for  an  implementation  plan 
revision  by  no  later  than  December  31, 
2008  containing  any  long-term  strategies 
necessary  to  reduce  emissions  of  SO2 
from  nonroad  mobile  sources,  consistent 
with  the  goal  of  reasonable  progress.  In 
assessing  the  need  for  such  long-term 
strategies,  the  State  may  consider 
emissions  reductions  achieved  or 
anticipated  from  any  new  Federal 
standards  for  sulfur  in  nonroad  diesel 
ftiel. 

(ii)  [text  of(iv)  retained  same  as 
before] 

|FR  Doc.  03-16922  Filed  7-2-03;  8:45  am] 
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summary:  This  regulation  establishes 
tolerances  for  residues  of  fludioxonil  in 
or  on  Brassica,  head  and  stem,  subgroup 
5A;  brassica.  leafy  greens,  subgroup  5B; 
carrot;  herb,  fresh,  subgroup  19A;  herb, 
dried,  subgroup  19A;  longan;  lychee; 
pulasan;  rambutan;  Spanish  lime;  and 
turnip,  greens.  Interregional  Research 
Project  Number  4  (IR-4)  requested  ttiese 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  as 

^nended  by  the  Food  Quality  Protection 
ct  of  1996  (FQPA).  This  regulation  also 
deletes  brassica,  leafy,  group  at  0.01 
parts  per  million  (ppm),  which  is 
replaced  with  brassica.  leafy  greens, 
subgroup  5B  at  10  ppm,  and  brassica, 
head  and  stem,  subgroup  5A  at  2.0  ppm. 
DATES:  This  regulation  is  effective  July 
3,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket' ID 
number  OPP-2003-0135,  must  be 
Received  on  or  before  September  2, 
2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
iftstructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers.  Registration  Division 
(75050,  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW., Washington 
DC  20460-0001;  telephone  number:  ' 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

!  You  may  be  potentially  affected  by 
this  action  if  you  an  are  agricultural 
producer,  food  manufacturer,  and 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
npt  limited  to: 

Crop  production  (NAICS  111) 
Animal  production  (NAICS  112) 
Food  manufacturing  (NAICS  311) 
Pesticide  manufacturing  (NAICS 
3^32) 

This  listing  is  not  intended  to  be 
exihaustive.  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  iNorth  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in. 


If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0135.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  pubhc  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington.  VA.  This  docket 
facility  is  open  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  mav  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
fi^quently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wvnv.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  ind«x  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 


n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  2, 
2003  (68  FR  16046)  (FRL-7299-6),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
announcing  the  filing  of  pesticide 
petitions  (PP  2E6448,  2E6462,  2E6486 
and  3E6526)  by  IR-4.  681  US  Highway 


#1  South,  New  Brunswick,  NJ  08902- 
3390.  That  notice  included  a  summary 
of  the  petitions  prepared  by  Syngenta 
Crop  Protection,  Inc.,  the  registrant. 

The  petitions  requested  that  40  CFR 
180.516  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
fludioxonil,  (4-(2,2-difluoro-l,3- 
benzodioxol-4-yl)-lH-p\Trole-3- 
carbonitrile),  in  or  on  the  following 
commodities:  Brassica,  head  and  stem, 
subgroup  5 A  at  1.5  ppm;  brassica.  leafy 
greens,  subgroup  5B  at  9.0  ppm;  carrot 
at  0.5  ppm;  herb  subgroup  19A  at  33 
ppm;  longan,  lychee,  pulasan. 
rambutan,  and  Spanish  lime  at  2.0  ppm; 
and  turnip,  greens  at  9.0  ppm. 

Section  408(bK2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe  " 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5754-7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposiu^, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of  - 
fludioxonil  on  Brassica,  head  and  stem, 
subgroup  5A  at  2.0  ppm;  brassica,  leafy 
greens,  subgroup  5B  at  10  ppm;  carrot 
at  0.75  ppm;  herb,  fresh,  subgroup  19A 
at  10  ppm;  herb,  dried,  subgroup  19A  at 
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65  ppm;  longan,  lychee,  pulasan, 
rambutan,  and  Spanish  Ume  at  1.0  ppm; 
and  tutnip,  greens  at  10  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerances  follow. 

A.  Toxicohgical  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fludioxonil  are 
discussed  in  Unit  III.A.  of  the  final  rule 
on  fludioxonil,  which  published  in  the 
Federal  Register  of  December  29,  2000 
(65  FR  82927)  (FRL-6760-9),  and 
August  2,  2002  (67  FR  50354)  (FRL- 
7188-7). 

B.  Toxicohgical  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  ft-om  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Population  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  ass^ssinents 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoiuit  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 


the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  *  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE  cancer  = 
point  of  departure/exposures)  is 
calculated.  A  summary  of  the 
toxicological  endpoints  for  fludioxonil 
used  for  human  risk  assessment  is  Unit 
IILB.of  the  final  rule  on  fludioxonil, 
which  published  in  the  Federal  Register 
of  December  29,  2000  (65  FR  82927)  and 
August  2,  2002  (67  FR  50354). 

C  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
estabhshed  (40  GFR  180.516)  for  the 
residues  of  fludioxonil,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Fludioxonil  is  registered  for  foliar 
application  (grape,  strawberry,  green 
onion,  dry  bulb  onion,  bushberry, 
caneberry,  juneberry,  longonberry, 
pistachio,  salal,  and  watercress),  post- 
harvest  application  (stone  fruit),  and  for 
seed  treatinent  purposes  (numerous 
crops)  with  tolerances  for  residues  of 
fludioxonil  ranging  from  0.01-7.0  ppm 
(40  GFR  180.516(a)).  A  section  18 
registration  is  also  established  for  post- 
harvest  application  to  pomegranate  with 
a  tolerance  for  residues  of  fludioxonil  of 
5.0  ppm  (40  GFR  180.516(b)).  Gurrently 
there  are  no  tolerances  established  for 
residues  of  fludioxonil  in/on  livestock. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
fludioxonil  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposiue.  The  Dietary 
Exposure  Evaluation  Model  (DEEMtm) 
analysis  evaluated  the  individucd  food 
consumption  as  reported  by 


respondents  in  the  USDA  1,994-1996, 
1998  nationwide  Gontinuing  Sxirveys  of 
Food  Intake  by  Individuals  (GSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposiue  assessments:  The  acute 
analysis  assumed  tolerance  level 
residues,  100%  crop  treatment  (GT),  and 
DEEM  (ver.  7.76)  default  processing 
factors  for  all  registered/proposed 
commodities  (tier  1). 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM  analysis  evaluated  the  individual 
food  consumption  as  reported  by 
respondents  in  the  USDA  1994-1996, 
1998  nationwide  GSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposiue  assessments:  The  chronic 
analysis  assumed  tolerance  level 
residues,  100%  GT,  and  DEEM  (ver. 
7.76)  default  processing  factors  for  all 
registered/proposed  commodities  (tier 

1). 

iii.  Cancer.  EPA's  Gancer  Peer  Review 
Gommittee  (GPRG)  classified  fludioxonil 
as  a  Group  D  -  not  classifiable  as  to 
human  carcinogenicity. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
fludioxonil  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
fludioxonil. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  Screening  Goncentration 
in  Ground  Water  (SGI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  FIRST  and  PRZM/ 
EXAMS  incorporate  an  index  reservoir 
environment,  and  a  percent  crop  area" 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
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water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The  . 
primary  use  of  these  mqdels  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  unlikely  that  drinking  water 
concentrations  would  exceed  human 
health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RfD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
p«ticide"s  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  fludioxonil 
they  are  further  discussed  in  the 
aggregate  risk  sections  E. 

There  are  no  ground  or  surface  water 
monitoring  data  available  for 
fludioxonil.  Tier  I  models,  FIRST  and 
SCI-GROW,  were  used  to  derive  the 
surface  water  and  ground  water  EECs, 
respectively.  According  to  the  proposed 
label  information,  the  maximiun 
application  rate  for  fludioxonil  is  4  lbs 
active  ingredient  (ai)/Acre/year  on  turf 
(maximum  single  application  rate  of 
0.675  lbs  ai/Acre).  AppUcation  to  turf 
provided  the  high  exposure  scenario; 
therefore,  the  drinking  water  EECs  were 
derived  from  the  use  on  txu-f. 

Ground  water.  SCI-GROW  provides  a 
groimd  water  screening  exposure  value 
for  use  in  determining  the  potential  risk 
to  human  health  from  drinking  ground 
water  contaminated  with  pesticides. 
The  ground  water  modeling  generated  a 
ground  water  EEC  of  0.11  parts  per 
billion  (ppb)  for  fludioxonil. 

Surface  water.  The  predicted  index 
reservoir  concentrations  for  total 
residues  using  FIRST  for  the  proposed 
use  of  fludioxonil  generated  acute  and 
chronic  siuface  water  EECs  of  132  ppb 
and  49  ppb,  respectively. 

3.  From  npn-dietaiy  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Fludioxonil  is  currently  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Based  on  the  registered 
labels,  fludioxonil  can  be  used  as  a 
protectant  fungicide  for  control  of 


certain  diseases  of  turfgrass  and  certain 
foliar,  stem  and  root  diseases  in 
ornamentals  in  residential  and 
commercial  landscapes.  The  risk 
assessment  was  conducted  using  the 
following  residential  exposure 
assumptions:  Short-  and  intermediate- 
term  dermal  exposures  (adults  and 
toddlers),  and  short-  and  intermediate- 
term  incidental  ingestion  exposures 
(toddlers). 

Fludioxonil  is  registered  for  uses  on 
residential  lawns  and  ornamentals; 
however,  it  is  restricted  to  professional 
applicators  only.  As  such,  no  residential 
handler  (i.e.,  applicator)  exposures  are 
anticipated. 

EPA  did  not  select  short-  or 
intermediate-term  dermal  endpoints; 
subsequently,  no  residential  post- 
application  dermal  assessment  is 
included.  Additionally,  due  to  the  low 
vapor  pressiu-e  of  fludioxonil,  no 
significant  post-application  inhalation 
exposure  is  anticipated.  As  a  result, 
there  are  no  significant  post-application 
exposures  anticipated  from  treated 
landscape  ornamentals.  Therefore,  the 
residential  component  of  this 
assessment  only  includes  a  post-    '■ 
application  assessment  for  toddler 
incidental  ingestion  exposures  related  to 
residential  lawn  applications. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fludioxonil  has  a  common  mechanism 
of  toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  cumulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
fludioxonil  and  any  other  substances 
and  fludioxonil  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  fludioxonil  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  policy  statements 
released  by  EPA's  Office  of  Pesticide 
Programs  concerning  common 
mechanism  determinations  and 


procedures  for  cumulating  effects  from 
substances  found  to  have  a  common 
mechanism  on  EPA's  website  at  http:// 
www.epa.gov/pesticides/cumulative/. 

D.  Safety  Factor  for  Infants  and 
Children     ■ 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
hiunans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  developmental  and  reproductive 
toxicity  data  did  not  indicate  increased 
quantitative  or  qualitative  susceptibility 
of  rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure. 

3.  Conc/usi'on.  There  is  a  complete 
toxicity  data  base  for  fludioxonil  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposiues.  EPA 
determined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  reduced 
to  IX  because: 

•  The  toxicology  data  base  is 
complete. 

•  The  developmental  and 
reproductive  toxicity  data  did  not 
indicate  increased  quantitative  or 
qualitative  susceptibility  of  rats  or 
rabbits  to  in  utero  and/or  postnatal 
exposure. 

•  A  developmental  neiu-otoxicity 
study  is  not  required  because  there  was 
no  evidence  of  neurotoxicity  in  the 
current  toxicity  data  base. 

•  The  exposure  assessment  approach 
vvill  not  underestimate  the  potential 
dietary  (food  and  water)  and  non-dietary 
exposures  for  infants  and  children 
resulting  from  the  use  of  fludioxonil. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  EECs.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
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to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposiue  milligram/kilogram  (mg/kg/ 
day)  =  cPAD  -  (average  food  + 
residential  exposiue)).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consimiption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 


taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groiuid  water  are  less  than  the 
calculated  DWLOCs,  OP?  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  soiu-ces  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposiue  pathways  associated  vkith  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 


change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposiue 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  fludioxonil  will 
occupy  1%  of  the  aPAD  for  females  13- 
49  years  old.  Fludioxonil  is  not 
expected  to  pose  an  acute  dietary  risk 
for  the  general  population  (including 
children  and  infants).  In  addition,  there 
is  potential  for  acute  dietary  exposvueto 
fludioxonil  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  siuface  and  groiuid 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD  for  females  13-49  years  old, 
as  shown  in  Table  1  of  this  unit: 


Table  1  .—Aggregate  Risk  Assessment  for  Acute  Exposure  to  fludioxonil 

Population  Subgroup 

aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

Females  (13-49  years  old) 

1.0 

1 

132 

0.11 

30,000 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  fludioxonil  from  food 
will  utilize  11%  of  the  cPAD  for  the 
U.S.  population,  30%  of  the  cPAD  for 
all  infants  (<1  year  old)  and  38%  of  the 


cPAD  for  children  1-2  years  old.  Based 
on  the  use  pattern,  chronic  residential 
exposiue  to  residues  of  fludioxonil  is 
not  expected.  In  addition,  there  is 
potential  for  chronic  dietary  exposure  to 
fludioxonil  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  Table  2  of  this 
unit: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  fludioxonil 


Population  Subgroup 

cPAD  mg/ 
kg/day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.3 

11 

49 

0.11 

940 

All  infants  (<1  year  old) 

0.3 

30 

49 

0.11 

210 

Children  (1-2  years  old) 

0.3 

38 

49 

0.11 

190 

Females  (13-49  years  old) 

0.3 

8 

49 

0.11 

830 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Fludioxonil  is  currently  registered  for 
use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  fludioxonil. 


Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  460  for  all 
infants  <  1  year  old;  410  for  children  1- 
2  years  old;  490  for  children  3-5  years 
old.  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate  exposing  to  food  and 


residential  uses.  In  addition,  short-term 
DWLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposure  of 
fludioxonil  in  ground  and  surface  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  Table  3  of  this  unit: 
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TABLE  3.-AGGREGATE  RISK  ASSESSMENT  FOR  ShORT-TERM  EXPOSURE  TO  FLUDIOXONIL 


Population  Subgroup 


Ail  Infants  (<  1  year  old) 


Children  (1-2  years  old) 


Children  (3-5  years  old) 


A( 
M 


tte 
(Pood 


Residential) 


460 


410 


490 


Aggregate 

Level  of 

Concern 

(LOC) 


100 


100 


100 


Surface 

Wafer  EEC 

(PPb) 


49 


49 


49 


Ground 

Water  EEC 

(PPb) 


0.11 


0.11 


0.11 


Sfwft-Term 

DWLOC 

(Ppb) 


780 


760 


800 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  accoimt  residential  exposure 
plus  chronic  exposiu-e  to  food  and  water 
(considered  to  be  a  background 
ej<posure  level). 

(Fludioxonil  is  currently  registered  for 
use(s)  that  could  result  in  intermediate- 
term  residential  exposing  and  the 
Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food 


and  water  and  intermediate-term 
exposiu«s  for  fludioxonil. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposiu^ 
aggregated  result  in  aggregate  MOEs  of 
200  for  all  infants  <1  year  old;  180  for 
children  1-2  years  old;  and  220  for 
children  3-5  years  old.  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern  for  aggregate  exposure  to 


I^^TABLE  4.— AGGREGATE  RiSK  ASSESSMENT  FOR  INTERMEDIATE-TERM 


food  and  residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  fludioxonil  in 
groimd  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  Table  4  of  this  unit: 

Exposure  to  fludioxonil 


Population  Subgroup 


All  infants  (<  1  year  old) 


CNIdren  (1-2  years  old) 


CWIdren  (3-5  years  old) 


Aggregate 
OE  (Food 


Ml 


Residential) 


200 


180 


220 


Aggregate 

Level  of 

Concern 

(LOC) 


100 


too 


100 


Surface 

Water  EEC 

(PPb) 


49 


49 


49 


Ground 

Water  EEC 

(PPb) 


0.11 


0.11 


0.11 


Short-Term 

DWLOC 

(PPb) 


130 


140 


180 


5.  Aggregate  cancer  risk  for  U.S. 
population.  EPA's  Cancer  Peer  Review 
Committee  (CPRC)  classified  fludioxonil 
as  a  Group  D  -  not  classifiable  as  to 
human  carcinogenicity. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  fludioxonil 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  methods  used  in  the  field  trial 
studies  were  similar  to  a  method 
validated  by  the  Analytical  Chemistry 
Branch.  Since  adequate  method 
validation  and  concurrent  recoveries 
were  attained  in  the  field  trial  studies, 
EPA  concludes  that  the  ACB  validated 
method  is  appropriate  for  enforcement 
of  the  tolerances  associated  with  this 
petition.  No  further  validation  is 
necessary. 

Adequate  enforcement  methodology 
(high  pressiue  liquid  chromatography 
method  AG-597B)  is  available  to 


enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Chief, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center,  701 
Mapes  Rd..  Ft.  Meade,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  residuemethods@epa.gov. 

B.  International  Residue  Limits 

Canada,  Codex,  and  Mexico  do  not 
have  maximmn  residue  limits  (MRLs) 
for  residues  of  fludioxonil  in/on  the 
subject  crops.  Therefore,  harmonization 
is  not  an  issue. 

V.  Conclusion 

Therefore,  the  tolerances  are 
estabhshed  for  residues  of  fludioxonil, 
(4-(2,2-difluoro-l,3-benzodioxol-4-yl)- 
lH-pyrrole-3-carbonitrile)  in  or  on 
brassica,  head  and  stem,  subgroup  5A  at 
2.0  ppm;  brassica,  leafy  greens, 
subgroup  5B  at  10  ppm;  carrot  at  0.75 
ppm;  herb,  fresh,  subgroup  19A  at  10 
ppm;  herb,  dried,  subgroup  19A  at  65 
ppm;  longan,  lychee,  pulasan, 
rambutan,  and  Spanish  lime  at  1.0  ppm; 
and  turnip,  greens  at  10  ppm. 


VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a' 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  wiU  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFIXL\ 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 
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A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0135  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  2,  2003. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to",  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
markisg  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Enviroiunental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  io  Rm.  104,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1 200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  .request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0135,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries: 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VII.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
imder  section  408(d)  of  the  FFDCA  in 


response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actionis  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pubhc 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  fustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045. 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism{64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensine  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
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Include  regulations  that  have 
^substantial  direct  effects  on  the  States, 
bn  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 

responsibilities  among  the  various  ^ 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4]  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tiribal  implications" 
as  described  in  Executive  Order  13175, 
entitied  Consultation  and  Coordination 
with  Indian  Tribal  Governments  {65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  ti-ibal 
implications."  "Policies  that  have  ti-ibal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 


Commodity 


Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tiribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
tiiat  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  tiie 
Congress  and  to  Uie  Compti-oller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Compti-oUer  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 


rule  is  not  a  "major  rule"  as  defined  bv 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedm^, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  25,  2003. 
Debra  Edwards, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 

■  2.  Section  180.516  is  amended  by 
removing  the  entiy  for  "Vegetable, 
brassica,  leafy,  group"  and  by 
alphabetically  adding  the  following 
commodities  to  tile  table  in  paragraph  (a) 
to  read  as  follows: 

§  180.516    Fludioxonil;  tolerances  for 
residues. 

(a)*     *     * 


B/assJca,  head  and  stem,  subgroup  5A 
Brassica,  leafy  greens,  subgroup  SB  .... 


Carrot 


Herb,  dried,  subgroup  19A 
Herb,  fresh,  subgroup  19A 


Parts  per  million 


Longan  . 
Lyphee  . 

Puiasan 


Rambutan  

Spanish  lime  .. 
Tumip,  greens 


2.0 
10 

0.75 

65 
10 

1.0 
1.0 

1.0 

1.0 

1.0 

10 


[PR  Doc.  03-16931  Filed  7-2-03;  8:45  am] 
BILUNG  CODE  6S60-S0-S 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  10 

RIN  1024-AC84 

Native  American  Graves  Protection 
and  Repatriation  Act  Regulations- 
Civil  Penalties;  Correction 

AGENCY:  Department  of  Uie  Literior. 
ACTION:  Final  rules  correction. 


SUMMARY:  This  document  corrects  the 
final  rule  that  was  published  on 
Thursday,  April  3,  2003.  This  final  rule 
outiines  procedures  for  assessing  civil 
penalties  on  museums  that  fail  to 
comply  witii  applicable  provisions  of 
die  Native  American  Graves  Protection 
and  Repatriation  Act  of  1990  ("the  Act" 
or  "NAGPRA"). 

EFFECTIVE  DATE:  May  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Robbins,  Assistant  Director, 
Cultural  Resources,  National  Park 
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Service,  1849  C  Street  NTW.,  (2253). 

Washington,  DC  20240,  telephone  (202) 

354-2269. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  16,  1990,  President 
George  Bush  signed  the  Act  into  law. 
The  Act  addresses  the  rights  of  lineal 
descendants,  Indian  tribes,  and  Native 
Hawaiian  organizations  to  Native 
American  human  remains,  hmerary 
objects,  sacred  objects,  and  cultural 
patrimony  with  which  they  are 
affiliated.  Section  9  of  the  Act 
authorizes  the  Secretary  of  the  Interior 
("the  Secretary")  to  assess  a  civil 
penalty  against  any  museiun  that  fails  to 
comply  with  the  requirements  of  the  Act 
[25  U.S.C.  3007].  Such  penalties  must  be 
assessed  according  to  procedures 
established  by  the  Secretary  through 
regulation.  An  interim  rule  establishing 
civil  penalty  procedures  was  published 
in  the  Federal  Register  on  January  13, 
1997  (62  FR  1820).  and  went  into  effect 
on  February  12, 1997.  A  final  rule 
establishing  civil  penalty  procedures 
was  published  in  the  Federal  Register 
on  April  3,  2003  (68  FR  16354).  and 
went  into  effect  on  May  5,  2003.  As 
published,  the  final  rule  contains  an 
error  that  needs  to  be  corrected. 

Need  for  Correction:  The  correction 
clarifies  the  amendatory  instruction  to 
make  it  clear  that  the  final  rule 
published  in  the  Federal  Register  on 
April  3.  2003  (68  FR  16354)  replaces  the 
interim  rule  published  in  the  Federal 
Register  on  January  13,  1997  (62  FR 
1820). 

List  of  Subjects  in  43  CFR  Part  10 

Administrative  practices  and 
procedure,  Hawaiian  Natives,  Historic 
preservation,  Indians — Claims, 
Museimis.  Reporting  and  record- keeping 
requirements. 

■  Accordingly,  the  final  rule  amending 
title  43  CFR  part  10  published  April  3, 
2003  (68  FR  16354)  is  corrected  as 
follows: 

PART  10— NATIVE  AMERICAN 
GRAVES  PROTECTION  AND 
REPATRIATION  ACT  REGULATIONS 

The  authority  citation  for  Part  10 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  3001  et  seq. 

In  FR  Doc.  03-7947  published  on 
April  3,  2003,  (68  FR  16354),  make  the 
following  technical  correction:  On  page 
16360.  in  the  second  column,  the 
amendatory  instruction  below  the 
authority  citation  indicates  that  Part  10 
is  amended  by  "adding"  §  10.12.  The 
sentence  is  amended  to  read  "Part  10  is 
amended  by  revising  §  10.12  as 
follows:". 


Dated:  )une  16.  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  03-16802  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4312-50-P 


DEPARTMENT  OF  THE  TREASURY 

48  CFR  Chapter  10 
RIN  1505-AA89 

Department  of  the  Treasury 
Acquisition  Regulation  , 

AGENCY:  Office  of  the  Procurement 
Executive,  Department  of  the  Treasiuy. 
ACTION:  Final  rule. 

summary:  The  Department  of  the 
Treasury  ("Treasury")  is  amending  the 
Department  of  the  Treasury  Acquisition 
Regulation  (DTAR)  in  its  entirety. 
Treasury  has  rewritten  the  DTAR  into 
plain  English.  The  DTAR  includes  both 
policy  direction  and  regulatory 
guidance.  Only  regulatory  guidance  is 
being  published.  Treasury  has  also 
updated  the  DTAR  to  reflect  changes  to 
the  Federal  Acquisition  Regulation 
(FAR)  and  to  establish  and  encourage 
participation  in  the  Treasury  Mentor- 
Protege  Program. 
date:  August  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Whitfield,  Department  of  the 
Treasury,  Office  of  the  Prociu-ement 
Executive,  1500  Pennsylvania  Ave., 
NW.,  c/o  1310  G  St.,  NW.,  Suite  400W, 
Washington,  DC  20220.  (202)  622-0248. 

supplementary  information: 

I.  Background 

II.  Final  Action 

III.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866 

B.  Executive  Order  12988 

C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

E.  National  Environmental  Policy  Act 

F.  Executive  Order  13132 

G.  Unfunded  Mandates  Reform  Act  of  1995 
H.  Treasury  and  General  Government 

Appropriation  Act,  1999 

L  Background 

This  final  rule  cunends  the 
Department  of  the  Treasury  Acquisition 
Regulation  (DTAR).  The  DTAR,  as 
reissued,  uses  plain  English  to  improve 
clarity  and  understanding;  eliminates 
internal  operating  procedures  that  do 
not  have  a  significant  effect  beyond 
Treasury;  establishes  the  Treasury 
Mentor-Protege  Program  and,  eliminates 
coverage  that  is  obsolete  or  duplicates 
the  FAR.  The  DTAR  is  intended  to  be 
simple  for  contractors,  offerors,  and 
Treasury  contracting  personnel  to  use. 

A  proposed  rule  was  published  in  the 
Federal  Register  (67  FR  76150-67156) 


on  December  11,  2002,  providing  for  a 
30  day  comment  period.  There  were  no 
conunents  received  regarding  the 
proposed  rule. 

n.  Final  Action 

This  final  rule  will  amend  the 
Department  of  the  Treasury  Acquisition 
Regulation  system.  It  uses  plain  English, 
eliminates  internal  operating  procediu^s 
that  do  not  have  significant  effect 
beyond  Treasury,  establishes  the 
Treasury  Mentor-Protege  Program,  and 
eliminates  coverage  that  is  obsolete  or 
duplicates  the  FAR. 

in.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866 

This  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866  as  supplemented 
by  Executive  Order  13132,  and  is  not  a 
major  rule  under  5  U.S.C.  804;  therefore 
no  review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget  (OMB). 

B.  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  Treasury  has 
completed  the  required  review  and 
determined  that  this  final  rule  meets  the 
relevant  standards  of  Executive  Order 
12988  as  supplemented  by  Executive 
Order  13132. 

C.  Regulatory  Flexibility  Act 

This  final  regulation  does  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  and  et  seq. 
The  analysis  requirement  of  the  Act 
does  not  apply  if  the  agency  certifies 
that  the  rule,  if  promulgated,  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  Mentor-Protege  Program  does  apply 
to  large  business  and  small  business 
firms  that  receive  a  form  of  incentive  for 
assuming  the  role  of  mentor  to  small 
businesses,  other  small  disadvantaged 
businesses,  qualified  HUBZone  small 
businesses,  small  businesses  owned  and 
controlled  by  service  disabled  veterans, 
and  small  women-owned  businesses.  It 
is  expected  that  the  proteegee  entities 
would  directly  benefit  from  the  forms  of 
mentoring  provided  for  in  this  rule. 

The  other  revisions  do  not  add  any 
new  requirements,  but  restate  existing 
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requirements  in  plain  English  and 
provide  consistency  with  the  FAR. 

D.  Paperwork  Reduction  Act 

This  reissued  DTAR  contains 
information  collection  requirements 
i  ubject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501.  et  seq.)  that  were 
Approved  previously  by  OMB  and 
Assigned  the  contract  numbers  shown  in 
DTAR  Section  1001.106. 

B..  National  Environmental  Policy  Act 

This  final  rule  does  not  individually 
or  cumulatively  have  a  significant 
iiipact  on  the  human  environment,  as 
determined  by  Treasury's  regulations 
(10  CFR  part  1021.  subpart  D) 
implementing  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
no  environmental  impact  statement  or 
environmental  assessment  is  required 
pursuaint  to  NfEPA. 

F.  Executive  Order  13132 

{Executive  Order  13132  requires  when 
formulating  and  implementing 
regulations,  legislation,  and  any  other 
policy  actions  that  have  federalism 
implications,  that  agencies  must  follow 
prescribed  principles  and  criteria. 
Treasury  has  determined  that  this  final 
rule  does  not  contain  federalism 
implications  and  would  not  preempt 
State  laws. 


a 

1^5 


Unfunded  Mandates  Reform  Act  of 


The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104^)  generally 
requires  a  Federal  agency  to  perform  a 
detailed  assessment  of  costs  and 
benefits  of  any  rule  imposing  a  federal 
mandate  with  costs  to  State.  local  or 
tribal  governments,  or  to  the  private 
sector  of  $100  million  or  more.  This 
finpl  rule  would  only  affect  private 
sector  entities  and  the  impact  is  less 
than  $100  million. 

H:\rreasuryand  General  Government 
Appropriations  Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriation, 
1999  (Pub.  L.  105-277)  requires  Federal 
agencies  to  issue  a  Family  Policymaking 
Assessment  for  any  proposed  rule  that 
may  affect  family  well  being.  This  final 
rule  does  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  Treasury 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 


List  of  Subjects  in  48  CFR  Chapter  10 

Government  acquisition. 
Corey  M.  Rindner, 

Director.  Office  of  the  Procurement  Executive. 

■  Accordingly,  the  Department  of  the 
Treasury  revises  48  CFR  Chapter  10.  to 
read  as  follows: 

CHAPTER  10-OEPARTMENT  OF  THE 
TREASURY 

Subchapter  A— General 

Part 

1001  Department  of  the  Treasury 
Acquisition  Regulation  (DTAR)  System 

1002  Definitions  of  Words  and  Term's 

1003  Improper  Business  Practices  and 
Personal  Conflicts  of  Interest 

1004  Administrative  Matters 

Subchapter  B— Competition  and 
Acquisition  Planning 

1005  Publicizing  Contract  Actions 
1011     Descri  bing  Agency  Needs 

Subchapter  D— Socioeconomic  Programs 

1019     Small  Business  Programs 

Subchapter  E— General  Contracting 
Requirements 

1028    Bonds  and  Insurance 

1033    Protests,  Disputes,  and  Appeals 

Subchapter  H— Clauses  and  Forms 

1052    Solicitation  Provisions  and  Contract 
Clauses 


Subchapter  A— General 

PART4001— DEPARTMENT  OF  THE 
TREASURY  ACQUISITION 
REGULATORY  (DTAR)  SYSTEM 

Subpart  1001.1— Purpose,  Authority, 
Issuance 

Sec. 

1001.101     Purpose. 

1001.104  Applicability. 

1001.105  Issuance. 
1001.105-1     Publication  and  code 

arrangement. 
1001.105-2    Arrangement  of  regulations. 
1001.105-3     Copies. 

1 001 . 1 06  OMB  Approval  under  the 
Paperwork  Reduction  Act. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1001.1— Purpose,  Authority, 
Issuance 

1001.101     Purpose. 

This  subpart  establishes  Chapter  10. 
the  Department  of  the  Treasury 
Acquisition  Regulation  (DTAR),  within 
Title  48  of  the  Federal  Acquisition 
Regulation  (FAR)  System.  The  DTAR 
contains  policies  and  procedures  that 
supplement  FAR  coverage  and  directly 
affect  the  contractual  relationship 
between  the  Department  of  the  Treasury 
and  its  business  partners  (e.g., 
prospective  offerors/bidders  and 
contractors).  When  FAR  coverage  is 


adequate,  there  will  be  no 
corresponding  DTAR  coverage. 

1001.104  Applicability 

The  FAR  and  DTAR  apply  to  all 
acquisitions  of  supplies  and  services, 
which  obligate  appropriated  funds.  For 
acquisitions  made  bom  non- 
appropriated funds,  the  Senior 
Procurement  Executive  will  determine 
the  rules  and  procedures  that  will 
apply.  The  DTAR  does  not  apply  to  the 
acquisitions  of  the  U.S.  Mint. 

1001.105  Issuance. 

1 001 .1 05-1     Publication  and  code 
arrangement. 

The  DTAR  and  its  subsequent  changes 
will  be  published  in  the  Federal 
Register  and  codified  in  the  Code  of 
Federal  Regulations  (CFR).  The  DTAR 
will  be  issued  as  48  CFR  Chapter  10. 

1 001 .1 05-2    Arrangement  of  regulations. 

(a)  References  and  citations.  The 
DTAR  is  divided  into  the  same  parts, 
subparts,  sections,  subsections,  and 
paragraphs  as  the  FAR  except  that  10  or 
100  will  precede  the  DTAR  citation  so 
that  there  are  four  numbers  to  the  left 
of  the  first  decimal.  Reference  to  DTAR 
material  must  be  made  in  a  manner 
similar  to  that  prescribed  by  FAR  1  105- 
2(c). 

1001.105-3    Copies. 

Copies  of  the  DTAR  in  Federal 
Register  or  CFR  form  may  be  purchased 
fi^om  the  Superintendent  of  Docimients, 
Government  Printing  OfBce  (GPO). 
Washington.  DC  20402. 

1001.106    OMB  Approval  under  the 
Paperwortc  Reduction  Act. 

OMB  has  assigned  the  following 
control  numbers  that  must  appear  on 
the  upper  right-hand  comer  of  the  face 
page  of  each  solicitation,  contract, 
modification  and  order:  OMB  Control 
No.  1505-0081  (Offeror  submissions). 
OMB  Control  No.  1505-0080 
(Contractor  submissions),  and  OMB 
Conti-ol  No.  1505-0107  (Protests).  OMB 
regulations  and  OMB's  approval  and 
assignment  of  control  numbers  are 
conditioned  upon  Treasury  bureaus  not 
requiring  more  than  three  copies 
(including  the  original)  of  any  document 
of  information.  OMB  has  granted  a 
waiver  to  permit  the  Department  to 
require  up  to  eight  copies  of  proposal 
packages,  including  proprietary  data,  for 
solicitations,  provided  that  contractors 
who  submit  only  an  original  and  two 
copies  will  not  be  placed  at  a 
disadvantage. 
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PART  1002— OEFINmONS  OF  WORDS 
AND  TERMS 

Subpart  1002.1 — Definitions. 

Set. 

1002.101     Definitions. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1002.1 — Definitions. 
1002.101     Definitions. 

Bureau  Chief  Procurement  Officer 
(BCPO)  means  the  senior  acquisition 
person  at  each  bureau's  headquarters. 
Within  the  hiternal  Revenue  Service, 
this  may  be  the  Director,  Procurement  or 
the  Deputy  Director,  Procurement. 

Legal  counsel  means  the  Treasiuy  or 
bureau  office  providing  legal  services  to 
the  contracting  activity. 

Senior  Procurement  Executive  (SPE) 
for  the  Department  of  the  Treasury  is  the 
Director,  Office  of  the  Prociuement 
Executive. 

PART  1003— (IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFUCTS  OF  INTEREST 

Subpart  1003.9— Whistleblowef 
Protections  for  Contractor  Employees 

1003.901    Definitions. 
Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1003.9— Whistleblower 
Protections  for  Contractor  Employees 

1003.901     Definitions. 

Authorized  official  of  an  agency 
means  Treasury's  SPE. 

PART  1004— ADMINISTRATIVE 
MATTERS 

Subpart  1004.4 — Safeguarding  Classified 
information  Within  Industry 

Sec. 

1004.470    Investigative  Requirement  for 

Contractors. 
1004.470—1     General. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Suk>part  1004.4 — Safeguarding 
Classified  Information  Within  Industry 

1 004.470    Investigative  Requirements  for 
Contractors. 

1004.470—1    General. 

Contract  employees  not  requiring 
access  to  classified  information  must 
meet  the  investigative  requirements  of 
Chapter  II,  Section  2  of  TD  P  71-10, 
Department  of  the  Treasury — Security 
Manual. 


Subchapter  B — Competition  and 
Acquisition  Planning 

PART  1005— PUBLICIZING  CONTRACT 
ACTIONS 

Subpart  1005.2— Synopses  of  Proposed 
Contract  Actions 

Sec. 

1005.202     Definitions. 

Authority:  41  U.S.C.  418(b)  (a)  and  (b). 

Subpart  1005.2 — Synopses  of 
Proposed  Contract  Actions 

105.202    Exceptions. 

(b)(1)  The  Office  of  Federal 
Procurement  Policy  and  the  Small 
Business  Administration  have  extended 
the  Pilot  Program  on  Acquisition  of 
Services  from  Small  Businesses.  It 
allows  for  a  waiver  of  the  synopsis 
requirepient  for  services  from 
competitive  small  businesses  between 
$25,000  and  $100,000.  Contracting 
officers  may  waive  the  synopsis 
requirement  after  determining  the 
following: 

(1)  Acquisitions  covered  by  the 
waiver  are  for  services  (excluding  those 
exempted  from  set-asides  under  the 
Small  Business  Competitiveness 
Demonstration  Program)  in  amovmts 
over  $25,000,  but  not  exceeding  the 
simplified  acquisition  threshold 
($100,000),  of  which  supply  items  are 
expected  to  constitute  less  than  20 
percent  of  the  value  of  the  contract; 

(ii)  The  covered  acquisitions  will  be 
set-aside  for  small  businesses; 

(iii)  Quotes  or  offers  for  covered 
acquisitions  will  be  solicited  and 
obtained  from  a  minimiun  of  five  small 
business  concerns; 

(iv)  The  Procurement  Marketing  and 
Access  Network  (PRO-Net)  will  be  used 
to  identify  and  solicit  bids  from  a 
minimiun  of  five  small  businesses;  and 

(v)  If  practicable,  two  soiuces  not 
included  in  the  previous  solicitation  for 
the  same  services  will  be  solicited. 

PART  1011— DESCRIBING  AGENCY 
NEEDS 

Subpart  1011.1— Selecting  and  Developing 
Requirements  Documents 

Sec. 

1011.103     Marlcet  acceptance. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1011.1 — Selecting  and 
Developing  Requirements  Documents 

1 01 1 .1 03    Market  Acceptance. 

(a)  BCPOs  can  act  on  behalf  of  the 
head  of  the  agency  in  this  subpart  only. 
BCPOs,  under  appropriate 
circumstances,  require  offerors  to  make 
the  requfred  demonstrations. 


Subchapter  D — Socioeconomic 
Programs 

PART  1019— SMALL  BUSINESS 
PROGRAMS 

Subpart  1019.2— Policies 

Sec. 

1019.202     Specific  policies. 

1019.202—70    The  Treasury  Mentor-Protege 

Program 
1019.202—70-3     Non-affiliation. 
1019.202—70-1    General  policy. 
1019.202—70-5    Incentives  for  prime 

contractor  participation. 
1019.202—70-7     Mentor  firms. 
1019.202—70-8     Protege  firms. 
1019.202—70-9     Selection  of  Protege  firms. 
1019.202—70-10     Application  process  for 

mentor  firms  to  participate  in  the 

program. 
1019.202—70-11     OSBD  review  and 

approval  process  of  agreement. 
1019.202—70-12     Agreement  contents. 
Developmental 


Obligation. 
Solicitation  provisions 


1019.202—70-13 

assistance. 
1019.202—70-14 
1019.202—70-16 

and  contract  clauses. 

Subpart  1019.7 — The  Small  Business 
Subcontracting  Program 

1019.708     Contract  clauses. 
1019.708-70    Solicitation  provisions  and 
contract  clauses. 

Subpart  1019.8— Contracting  With  the  Small 
Business  Adminstration  (The  8<a)  Program) 

1019.811     Preparing  the  contracts. 
1019.811-3    Contract  clauses. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1019.2 — Policies 
1019.202    Specific  policies. 


1019.202-70 
Program. 


The  Treasury  Mentor-Protege 


1019.202    Non-affiliation. 

For  purposes  of  the  Small  Business 
Act,  a  protege  firm  may  not  be 
considered  an  affiliate  of  a  mentor  firm 
solely  on  the  basis  that  the  protege  firm 
is  receiving  developmental  assistance 
referred  to  in  DTAR  1019.202-70-13 
from  such  mentor  firm  under  the. 
Program. 

1019.202-70-4    General  policy. 

(a)  Eligible  prime  contractors,  not 
included  on  the  "List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprociuement  Programs",  that  are 
approved  as  mentors  will  enter  into 
agreements  with  eUgible  proteges. 
Mentors  provide  appropriate 
developmental  assistance  to  enhance 
the  capabilities  of  proteges  to  perform  as 
contractors  or  subcontractors. 

(b)  A  firm's  status  as  a  protege  under 
a  Treasury  contract  must  not  have  an 
effect  on  the  firm's  eligibility  to  seek 
other  contracts  or  subcontracts. 
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1019.202-70-5    Incentives  for  prime 
contractor  participation. 

(a)  Under  the  Small  Business  Act  15 
U.S.C.  637(d)(4KE),  Treasury  is 
authorized  to  provide  appropriate 
incentives  to  encourage  subcontracting 
opportunities  consistent  with  the 
efficient  and  economical  performance  of 
the  contract.  Proposed  mentor-protege 
efforts  will  be  considered  diu-ing  the 
evaluation  of  such  negotiated, 
competitive  offers.  Contracting  officers 
must  provide,  as  an  incentive,  a  l)onus 
score,  not  to  exceed  5%  of  the  relative 
importance  assigned  to  the  technical/ 
management  factors. 

(b)  A  mentor's  performance  will  be 
evaluated  against  the  criteria  described 
in  DTAR  1052.219-75. 

(c)  Before  awarding  a  contract  that 
requires  a  subcontracting  plan,  the 
existence  of  a  mentor-protege 
arrangement,  and  performance  {if  any) 
under  an  existing  arrangement,  must  be 
considered  by  the  contracting  officer  in: 

(1)  Evaluating  the  quality  of  a 
proposed  subcontracting  plan  imder 
FAR  19.705-4;  and 

(2)  Evaluating  the  contractor 
compliance  with  the  subcontracting 
plans  submitted  in  previous  contracts  as 
a  factor  in  determining  contractor 
responsibility  under  FAR  19.705- 
5(a)(1). 

(d)  Mentor-protege  arrangements  may 
provide  the  government  with  greater 
assurance  that  a  protege  subcontractor 
will  be  able  to  perform  imder  the 
contract. 

(e)  The  Office  of  Small  Business 
Development  (OSBD)  Mentoring  Award 
is  a  non-monetary  award  that  will  be 
presented  (annually  or  as  often  a 
appropriate)  to  the  mentoring  firm 
providing  the  most  effective 
developmental  support  of  a  protege.  The 
Mentor-Protege  Program  Manager  will 
recommend  an  award  winner  to  the 
Director,  Office  of  Small  Business . 
Development. 

1019^19-70-7    Mentor  firms. 

A  toentor  firm  may  be  either  a  large 
or  small  business,  eligible  for  award  of 
a  Government  contract  that  can  provide 
.  developmental  assistance  to  enhance 
the  capabiUties  of  proteges  to  perform  as 
subcontractors.  Mentors  will  be 
encouraged  to  enter  into  arrangements 
with  proteges  in  addition  to  firms  with 
whom  they  have  established  business 
relationships. 


controlled  by  service  disabled  veterans 
or  qualified  HUBZone  smaU  business:  ' 

(2)  "Small"  in  the  NAICS  for  the 
services  or  supplies  to  be  provided  by 
the  protege  under  its  subcontract  to  the 
mentor;  and 

(3)  Eligible  for  receipt  of  Government 
contracts. 

(b)  Except  for  small  disadvantaged 
business,  or  qualified  HUBZone  small 
business  firms,  a  protege  firm  may  self- 
certify  to  a  mentor  firm  that  it  meets  the 
requirements  set  forth  if  paragraph  (a)  of 
this  section.  Mentors  may  rely  in  good 
faith  on  written  representations  by 
potential  protege  that  they  meet  the 
specified  eligibility  requirements.  The 
small  disadvantaged  business  and 
HUBZone  status  eligibility  and 
documentation  requirements  are 
determined  according  to  FAR  19.304 
and  FAR  19.1303,  respectively. 

(c)  Proteges  may  not  have  multiple 
mentors  unless  approved,  in  writing  by 
the  Director,  Office  of  Small  Business 
Development  (OSBD).  Proteges 
participating  in  other  agency  mentor- 
protege  programs  in  addition  to  the 
Treasury  Program  should  maintain  a 
system  for  preparing  separate  reports  of 
mentoring  activity  for  each  agency's 
program. 

1 01 9.708-70-9    Selection  of  protege  firms. 

(a)  Mentor  firms  will  be  solely 
responsible  for  selecting  protege  firms. 
The  mentor  is  encouraged  to  identify 
and  select  the  types  of  protege  firms 
listed  in  1019.202-70-7.  Mentor  firms 
may  have  multiple  proteges. 

(b)  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested.  Any 
protest  regarding  the  size  or  eligibility 
status  of  an  entity  selected  by  a  mentor 
to  be  a  protege  must  be  referred  solely 
to  Treasury's  OSBD  for  resolution. 
Treasiuy,  at  its  discretion,  may  seek  an 
advisory  opinion  from  the  Small 
Business  Administration  (SB A). 


1019.202-70-8    Protege  firms. 

(a)  For  selection  as  a  protege,  a  firm 
must  be: 

(1)  A  small  business,  women-owned 
small  business,  small  disadvantaged 
business,  small  business  owned  and 


1 01 9.202-70-1 0    Application  process  for 
mentor  firms  to  participate  in  the  program. 

(a)  Firm  interested  in  becoming  a 
mentor  firm  may  apply  in  writing  to      * 
Treasury's  OSBD.  The  appHcation  will 
be  evaluated  based  upon  the  description 
of  the  nature  and  extent  of  technical  and 
managerial  support  proposed  as  well  as 
the  extent  of  other  developmental 
assistance  in  the  form  of  equity 
investment,  loans,  joint-venture 
support,  and  traditional  subcontracting 
support. 

(b)  A  proposed  mentor  will  submit  the 
information  listed  in  DTAR  1019.202- 
70-12  for  inclusion  in  a  mentor-protege 
agreement. 


1019.202-70-11     OSBD  review  and 
approval  process  of  agreement. 

(a)  OSBD  vkrill  review  the  information 
specified  in  DTAR  1019.202-70-12.  The 
OSBD  review  will  be  completed  no  later 
thajQ  30  calendar  days  after  receipt. 

(b)  Upon  completion  of  the  review, 
the  mentor  may  implement  the 
developmental  assistance  program. 

(c)  An  approved  agreement  will  be 
incorporated  into  the  mentor  firm's 
contract(s)  with  Treasury. 

(d)  If  the  OSBD  disapprove  the 
agreement,  the  mentor  may  provide 
additional  information  for 
reconsideration.  Upon  finding 
deficiencies  that  the  OSBD  considers 
correctable,  the  OSBD  will  notify  the 
mentor  and  provide  a  list  of  defects. 
Any  additional  information  or 
corrections  requested  will  be  provided 
within  30  calendar  days.  The  review  of 
any  supplemental  material  will  be 
completed  within  30  days  after  receipt      ^ 
by  the  OSBD.  When  submission  of 
additional  data  is  required  during  a 
proposal  evaluation  for  a  new  contract 
award,  shorter  timeframes  for 
submission,  review  and  re-evaluation 
for  approval  may  be  authorized  by  the 
OSBD.  ^ 

(e)  The  agreement  defines  the 
relationship  between  the  mentor  and 
protege  firms  only.  The  agreement  itself 
does  not  create  any  privity  of  contract 
between  the  mentor  or  protege  and 
Treasiuy. 

1019.202-70-12    Agreement  contents. 
The  contents  of  the  agreement  will 
contain: 

(a)  Names  and  addresses  of  mentor 
and  protege  firms  and  a  point  of  contact 
within  both  firms  who  will  oversee  the 
agreement; 

(b)  Procedures  for  the  mentor  firm  to 
notify  the  protege  firm,  OSBD  and  the 
contracting  officer,  in  vmting,  at  least  30 
days  in  advance  of  the  mentor  firm's 
intent  to  voluntarily  withdraw  from  the 
program; 

(c)  Procedures  for  a  protege  firm  to 
notify  the  mentor  firm  in  writing  at  least 
30  days  in  advance  of  the  protege  firm's 
intent  to  voluntarily  terminate  the 
mentor-protege  agreement.  The  mentor' 
must  notify  the  OSBD  and  the 
contracting  officer  immediately  upon 
receipt  of  such  notice  from  the  protege; 

(d)  Each  proposed  mentor-protege 
relationship  must  include  information 
on  the  mentor's  ability  to  provide 
developmental  assistance  to  the  protege 
and  how  that  assistance  will  potentially 
increase  contracting  and  subcontracting 
opportunities  for  the  protege  firm; 

(e)  A  description  of^the  type  of 
developmental  Program  that  will  be 
provided  by  th^  mentor  firm  to  the 
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protege  firm,  to  include  a  description  of 
the  potential  subcontract  work,  and  a 
schedule  for  providing  assistance  and 
criteria  for  evaluation  of  the  proteges 
developmental  success; 

(f)  A  listing  of  the  types  an4  dollar 
amounts  pf  subcontracts  that  may  be 
awarded  to  the  protege  form; 

(g)  Program  participation  term; 
(h)  Termination  procedures; 

(i)  Plan  for  accomplishing  work 
should  the  agreement  be  terminated; 
and, 

(j)  Other  terms  and  conditions,  as 
appropriate. 


1019.202-70-13 
assistance. 


Developmental 


The  forms  of  developmental 
assistance  a  mentor  can  provide  to  a 
protege  include: 

(a)  Management  guidance  relating  to 
financial  management,  organizational 
management,  overall  business 
management/planning,  business 
development,  and  technical  assistance; 

(b)  Loans; 

(c)  Rent-free  use  of  facilities  and/or 
equipment; 

(d)  Property; 

(e)  Temporary  assignment  of 
personnel  to  protege  for  piu-pose  of 
training;  and, 

(f)  Any  other  types  of  mutually 
beneficial  assistance. 

1019.202-70-14    Obligation. 

(a)  Mentor  or  protege  firms,  may 
volimtarily  withdraw  from  the  Mentor- 
Protege  Program.  However,  such 
withdrawal  will  not  impact  the  program 
mission  and  contract  requirements . 
"under  the  prime  contract. 

(b)  At  the  conclusion  of  each  year  in 
the  Mentor-Protege  Program,  the  prime 
contractor  and  protege  must  formally 
brief  the  Department  of  the  Treasiuy 
team  regarding  program 
accomplishments  as  pertains  to  the 
approved  agreement.  Individual 
briefings  may  be  conducted,  at  the 
request  of  either  party.  Treasury  will 
evaluate  these  reports  by  considering 
the  following: 

(1)  Specific  actions  taken  by  the 
mentor,  during  the  evaluation  period,  to 
increase  the  participation  of  protege  as 
suppliers  to  the  Federal  government  and 
to  commercial  entities; 

(2)  Specific  actions  taken  by  the 
mentor,  during  the  evaluation  period,  to 
develop  the  technical  and  corporate 
administrative  expertise  of  a  protege  as 
defined  in  the  agreement; 

(3)  To  what  extent  the  protege  has  met 
the  developmental  objectives  in  the 
agreement;  and, 

(4)  To  what  extent  the  mentor  firm's 
participation  in  the  Mentor-Protege 


Program  resulted  in  the  protege 
receiving  contract(s)  and  subcontract(s) 
fi-om  private  firms  and  agencies  other 
than  the  Department  of  the  Treasury, 
(c)  Mentor  and  protege  firms  must 
submit  an  evaluation  to  the  OSBD  at  the 
conclusion  of  the  mutually  agreed  upon 
program  period,  the  conclusion  of  the 
contract,  or  the  volimtary  withdrawal  by 
either  party  from  the  Mentor-Protege 
Program,  whichever  comes  first. 

1 01 9.202-70-1 6    Solicitation  provisions 
and  contract  clauses. 

(a)  Insert  the  provision  at  DTAR 
1052.210-73,  Department  of  the 
Treasmy  Mentor-Protege  Program,  in  all 
unrestricted  solicitations  exceeding 
$500,000  ($1,000,000  for  construction) 
that  offer  subcontracting  possibilities. 

(b)  Insert  the  clause  at  DTAR 
1052.219-75,  Mentor  Requirements  and 
Evaluation,  in  contracts  where  the 
prime  contractor  is  participant  in  the 
Treasury  Mentor-Protege  Program. 

Subpart  1019-7 — The  Small  Business 
SulKontracting  Program 

1019.708    Contract  clauses. 

1019.708-70    Solicitation  provisions  and 
contract  clauses. 

(a)  Insert  the  clause  at  DTAR 
1052.219-70,  SF  294  and  SF  295 
Reporting,  in  all  solicitations  and 
contracts  requiring  a  subcontracting 
plan. 

(b)  Insert  the  provision  at  DTAR 
1052.219-71,  Subcontracting  Plan,  in  all 
solicitations  requiring  a  subcontracting 
plan. 

Subpart  1019.8— Contracting  With  the 
Small  Business  Administration  (The 
8(a)  Program) 

1019.811    Preparing  the  contracts. 

1019.811-3    Contract  clauses. 

(d)(3)  Insert  theclause  at  DTAR 
1052.219-18,  Notification  of 
Competition  Limited  to  Eligible  8(a) 
Concerns — Alternate  III  (Deviation),  for 
paragraph  (c)  of  FAR  52.219-18, 
Notification  of  Completion  Limited  to 
Eligible  8(a)  Concerns,  in  all 
solicitations  and  contracts  that  exceed 
$100,000  and  are  processed  under 
DTAR  1019.8. 

(f)  Insert  the  clause  at  DTAR 
1052.219-72,  Section  8(a)  Direct  Award, 
in  solicitations  and  contracts  that 
exceed  $100,000  and  are  processed 
under  DTAR  1019.8  for  paragraph  (c)  of 
FAR  52.219-11,  Special  8(a) 
Subcontract  Conditions;  FAR  52.219- 
12,  Special  8(a)  Subcontract  Conditions; 
and  FAR  52.219-17,  Section  8(a) 
Award. 


Subchapter  E — General  Contracting 
Requirements 

PART  1028— BONDS  AND  INSURANCE 

Subpart  1028.1— Bonds 

Sec. 

1028.106    Administration. 

1028.106-6    Furnishing  information. 

Subpart  1028.3 — Insurance 

1028.307-    Insurance  under  cost- 
reimbursement  contracts. 
1028.307-1    Group  insurance  plans. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Subpart  1028.1 — Bonds 
1028.106  Administration. 
1028.106-6    Furnishing  information. 

(b)  COs  must  furnish  certified  copies 
and  determine  reasonable  and 
appropriate  costs,  after  consultation 
with  legal  counsel. 

Subpart  1028.3 — Insurance 

1028.307    Insurance  under  cost- 
reimbursement  contracts. 

1028.307-1    Group  insurance  plans. 

Plans  must  be  submitted  to  the  CO, 
who  must  obtain  the  advice  of  legal 
counsel. 

PART  1033— PROTESTS,  DISPUTES, 
AND  APPEALS 

Subpart  1033.2— Disputes  and  Appeals 

Sec. 

1033.201     Definitions. 

1033.210    Contracting  officer's  authority. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 
Subpart  1033.2 — Disputes  and  Appeals 
1033.201     Definitions. 

Agency  Board  of  Contract  Appeals 
means  the  General  Services 
Administration  Board  of  Contract 
Appeals  (GSBCA).  The  GSBCA  is  the 
authorized  representative  of  the 
Secretary  of  the  Treasury  in  hearing, 
considering,  and  determining  all 
appeals  of  decisions  of  CO's  filed  by 
contractors  pursuant  to  FAR  subpart 
33.2.  Appeals  must  be  governed  by  the 
Rules  of  the  GSBCA  (48  CFR  chapter  61, 
part  6101). 

1033.210    Contracting  officer's  authority. 

It  is  Treasury's  policy  to  encoiu-age 
the  use  of  Alternate  Disputes  Resolution 
(ADR)  procedures.  A  decision  to  use 
ADR  procedures  requires  review  and 
approval  by  legal  counsel. 
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Subchapter  H— Clauses  and  Forms 

PART  1052— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CU^USES 

SubfMrt  1052.2— Texts  of  Provisions  and 
Clauses 

Sec. 

1052.210-70    Contracting  Officer's 
•Technical  Representative  (COTR) 

I    Designation  and  Authority. 
1052.219-18    NoUfication  of  Competition 

j    Limited  to  Eligible  8(a)  Concerns— 

I   Alternate  HI  (Deviation). 
10^2.219-70    SF  294  and  SF  295  Reporting 
1052.219-71     Subcontracting  Plan 
1052.219-72    Section  8(a)  Direct  Awards. 
1052.219-73    Department  of  the  Treasury 

Mentor-Protege  Program. 
1052.219-74    [Reserved] 

1053.219-75    Mentor  Requirements  and 
I  Evaluation. 

Authority:  41  U.S.C.  418b  (a)  and  (b). 

Sidipart  1052.2— Texts  of  Provisions 
and  Clauses 

1052.201-70    Contracting  Officer's 
Technical  Representative  (COTR) 
Designation  and  Authority. 

Per  DTAR  1001.670-3,  insert  the 
following  clause: 

CONTRACTING  OFFICER'S  TECHNICAL 
REPRESENTATIVE  (COTR)  DESIGNATION 
AND  AUTHORITY  (MAR  2002) 

(4)  The  contracting  officer's  technical 
representative  is 
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[insert  name,  address  and  telephone 
number). 

(b)  Performance  of  work  under  this 
contract  is  subject  to  the  technical  direction 
of  the  COTR  identified  above,  or  a 
representative  designated  in  writing.  The 
term  "technical  direction"  includes,  without 
limitaUon,  direction  to  the  contractor  that 
directe  or  redirects  the  labor  effort,  shifts  the 
**'°cii     ^^®®"  work  areas  or  locations,  and/ 
or  fills  in  details  and  otherwise  serves  to 
ensure  that  tasks  outlined  in  the  work 
statement  are  accomplished  satisfactorily. 

(c)  Technical  direction  must  be  within  the 
scope  of  the  contract  specification(s)/work 
statement.  The  COTR  does  not  have  authority 
to  issue  technical  direction  that: 

(1)  Constitutes  a  change  of  assignment  or 
additional  work  ouUide  the  contract 
specification(s)/work  statement; 

(2)  Constitutes  a  change  as  defined  in  the 
clause  entitled  "Changes"; 

(3)  In  any  manner  causes  an  increase  or 
decrease  in  the  contract  price,  or  the  time 
required  for  contract  performance; 

(4)  Changes  any  of  the  terms,  conditions, 
or  specification(s)/work  statement  of  the 
contract; 

(5)  Interferes  with  the  contractor's  right  to 
perform  under  the  terms  and  conditions  of 
the  contract;  or, 

(6)  Directs,  supervises  or  otherwise 
controls  the  actions  of  the  contractor's 
employees. 

(d)  Technical  direction  may  be  oral  or  in 
writing.  The  COTR  must  confirm  oral 
direction  in  writing  within  five  workdays, 
with  a  copy  to  the  contracting  officer. 

(e)  The  contractor  must  proceed  promptly 
with  performance  resulting  bom  the 


technical  direction  issued  by  the  COTR.  In 
the  opinion  of  the  contractor,  if  any  direction 
of  the  COTR  or  the  designated  representative 
falls  within  the  limitations  of  (c)  above,  the 
contractor  must  immediately  notify  the 
contracting  officer  no  later  than  the 
beginning  of  the  next  Government  work  day. 

(f)  Failure  of  the  contractor  and  the 
contracting  officer  to  agree  that  technical 
direction  is  within  the  scope  of  the  conduct 
will  be  subject  to  the  terms  of  the  clause 
entitled  "Disputes." 
(end  of  clause) 

1052.219-18    Notification  of  Competition 
l.imlted  to  Eligible  8(a)  Concems-Altemate 
IN  (Deviation). 

In  accordance  with  DTAR  1019.811- 
3(d)(3),  substitute  the  following  for 
paragraph  (c)  in  FAR  52.219-18: 

(c)  Any  award  resulting  from  this" 
sohcitation  will  be  made  directly  by  the 
contracting  officer  to  the  successful  8(a) 
offeror  selected  through  the  evaluation 
criteria  set  forth  in  this  solicitation. 

1052.219-70    SF  294  and  SF  295  Reporting. 

Per  DTAR  1019.708-70(a).  insert  the 
following  clause: 

SF  294  AND  SF  295  REPORTING  (MAR 
2002) 

^^  In  accordance  with  the  clause  entitled 
"Small,  Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting  Plan" 
in  Section  I  and  the  contract  schedule,  SF 
294  and  SF  295  reports  must  be  submitted  to 
the  following  personnel: 


Addressee 


Contracting  Officer  (Address  shown  on  front  of  contract) 

Small  Business  Specialist  [Insert  Bureau  name  and  address]' 


SnJb 


(End  oT  clause)  , 

1052.219-71    Subcontracting  Plan. 

As  prescribed  in  DTAR  1019.708- 
70(b),  insert  the  following  provision: 

SUBCONTRACTING  PLAN  (MAR  2002) 

As  part  of  its  initial  proposal,  each  large 
business  offeror  must  submit  a  contracting 
plan,  as  prescribed  in  FAR  52.219-9.  Use  of 
Uie  subcontracting  plan  outlined  containe  in 
Section  J  of  this  solicitation  is  optional; 
however,  plans  must  contain  all  elements 
included  in  the  outline. 
(End  of  provision) 

1 052.21 9-72    Section  8(a)  Direct  Awards. 

As  prescribed  in  DTAR  1019.811-3(1), 
insert  the  following  clause: 

SECTION  8(A)  DIRECT  AWARDS  (MAR 
2002) 

(a)  This  purchase  order  or  contract  is 
issued  as  a  direct  award  between  the 
contracting  activity  and  the  8(a)  contractor 


pursuant  to  the  Memorandum  of 
Understanding  between  the  Small  Business 
Administration  (SBA)  and  the  Department  of 
the  Treasury.  SBA  retains  responsibility  for 
8(a)  certification,  8(a)  eligibility 
determinations  and  related  issues,  and 
provides  counseling  and  assistance  to  the 
8(a)  contractor  under  the  8(a)  program.  The 
cognizant  SBA  district  office  is:  [To  be 
completed  by  the  contracting  officer  at  the 
time  of  award] 

(b)  The  contracting  officer  is  responsible 
for  administering  the  purchase  order  or 
contact  and  taking  any  action  on  behalf  of  the 
Government  under  the  terms  and  conditions 
of  the  purchase  order  or  contract.  However, 
the  contracting  officer  shall  give  advance 
notice  to  the  SBA  before  it  issues  a  final 
notice  terminating  performance,  either  in 
whole  or  in  part,  under  the  purchase  order 
or  contract.  The  contracting  officer  shall  also 
coordinate  with  SBA  prior  to  processing  any 
novation  agreement.  The  contracting  officer 
may  assign  contract  administration  fiinctions 
to  a  contract  administration  office, 
(c)  The  contractor  agrees: 


(1)  To  notify  the  contracting  officer, 
simultaneously  with  its  notificaUon  to  SBA 
(as  required  by  SBA's  8(a)  regulations),  when 
the  ovimer(s)  upon  whom  8(a)  eligibility  is 
based,  plan  to  relinquish  ownership  or 
control  of  the  concern.  Consistent  with  15 
U.S.C.  637(a)21),  transfer  of  ownership  or 
control  must  result  in  termination  of  the 
contract  for  convenience,  unless  SBA  waives 
the  requirement  for  termination  prior  to  the 
actual  relinquishing  of  control;  and 

(2)  To  adhere  to  the  requirements  of  FAR 
52.219-14,  Limitations  on  Subcontracting. 
(End  of  clause) 

1 052.21 9-73    Department  of  ttie  Treasury 
Mentor-Protege  Program. 

As  described  in  DTAR  1019.202-70, 
insert  the  following  provision: 

DEPARTMENT  OF  THE  TREASURY 
MENTOR-PROTEGE  PROGRAM  (JAN  2000) 

(a)  Large  and  small  businesses  are 
encouraged  to  participate  in  the  Department 
of  the  Treasury  Mentor-Protege  Program. 
Mentor  firms  provide  small  business  protege 
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with  developmental  assistance  to  enhance 
their  capabilities  and  ability  to  obtain  federal 
contracts. 

Mentor  firms  are  large  prime  contractors  or 
eligible  small  businesses  capable  of 
providing  developmental  assistance.  Protege 
firms  are  small  businesses  as  defined  in  13 
CFR  parts  121,  124.  and  126. 

Developmental  assistance  is  technical, 
managerial,  financial,  and  other  mutually 
beneficial  assistance  to  aid  proteges. 
Contractors  interested  in  participating  in  the 
Program  are  encouraged  to  contact  the 
Department  of  the  Treasury  OSBD  or  the 
Bureau  of  the  OSBD  for  further  information. 
(End  of  provision) 


1052.219-74    [Reserved] 

1052.219-75    Mentor  Requirements  and 
Evaluation. 

As  prescribed  in  DTAR  1019.202-70. 
insert  the  following  clause: 

MENTOR  REQUIREMENTS  AND 
EVALUATION  (JAN  2000) 

(a)  Mentor  and  protege  firms  shall  submit 
an  evaluation  to  the  Department  of  the 
Treasury's  OSBD  at  the  conclusion  of  the 
mutally  agreed  upon  Program  period,  or  the 
voluntary  withdrawal  by  either  party  from 
the  Program,  whichever  occurs  first.  At  the 
conclusion  of  each  year  in  the  Mentor- 
Protege  Program,  the  prime  contractor  and 


protege  will  formally  brief  the  Department  of 
the  Treasury  Mentor-Protege  Program 
Manager  regarding  program  accomplishments 
under  their  mentor-protege  agreements. ' 

(b)  A  mentor  or  protege  must  notify  the      e, 
OSBD  and  the  contracting  officer,  in  writing, 
at  least  30  calendar  days  in  advance  of  the 
effective  date  of  the  firm's  withdrawal  fi-om 
the  Program.  A  mentor  firm  must  notify  the 
OSBD  and  the  contracting  officer  upon 
receipt  of  a  protege's  notice  of  withdrawal 
from  the  Program. 
(End  of  Clause) 

[FR  Doc.  03-16918  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1150 
[Docket  No.  DA-03-06] 

National  Dairy  Promotion  and 
Research  Program;  Invitation  To 
Submit  Comments  on  Proposed 
Amendments  to  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


summary:  This  document  invites 
'  conunents  on  a  proposed  amendment  to 
the  Dairy  Promotion  and  Research  Order 
(Order).  The  proposal  would  modify  the 

•  composition  of  the  National  Dairy 
Promotion  and  Research  Board  (Dairy 
Board)  by  changing  the  nimiber  of 
lAember  seats  in  four  geographic 
regions.  The  proposed  amendment  was 
requested  by  the  Dairy  Board,  which 
administers  the  Order,  to  better  reflect 
the  geographic  distribution  of  milk 
production  in  the  contiguous  48  States. 
DATES:  Comments  must  be  submitted  on 
or  before  July  17,  2003. 
ADDRESSES:  Comments  should  be  filed 
with  USDA/AMS/Dairy  Programs, 
Promotion  and  Research  Branch,  Stop 
0233— Room  2958-S,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0233. 
Comments  may  be  faxed  to  (202)  720- 
0285  or  e-mailed  to 

David.Jamison2@usda.gov.  Comments, 
which  should  reference  the  title  of  the 
action  and  the  docket  number,  will  be 
made  available  for  public  inspection  at 
the  above  address  during  regular 
business  hours.  Comments  adso  will  be 
posted  at:  http://www.ains.usda.gov/ 
dairy /index. htm . 

FOR  FURTHER  INFORMATION  CONTACT: 

*  David  R.  Jamison,  USDA,  AMS,  Dairy 
Programs,  Promotion  and  Research 
Branch,  Stop  0233— Room  2958-S,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0233,  (202)  720- 
6961,  David.Jamison2@usda.gov. 


SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  pursuant  to  the 
Dairy  Production  Stabilization  Act  of 
1983  (7  U.S.C.  4501,  et  seq.),  Public  Uw 
98-108,  enacted  November  29,  1983. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  proposed  rule  is 
not  intended  to  have  a  retroactive  effect. 
If  adopted,  this  proposed  rule  would  not 
preempt  any  State  or  local  laws, 
,  regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

This  proposed  rule  has  been 
determined  not  significant  for  purposes 
of  Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Dairy  Production  Stabilization 
Act  of  1983  (Act)  (7  U.S.C.  4501,  et  seq.) 
authorizes  the  National  Dairy  Promotion 
and  Research  Program.  The  J\ct 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  4509  of  the  Act,  any  person 
subject  to  the  Dairy  Promotion  and 
Research  Order  may  file  with  the 
Secretary  a  petition  stating  that  the 
Order,  any  provision  of  the  Order,  or 
any  obligation  imposed  in  connection 
with  the  Order  is  not  in  accordance  with 
the  law  and  requesting  a  modification  of 
the  Order  or  to  be  exempted  from  the 
Order.  A  person  subject  to  in  Order  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretaiy  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  person  is  an  inhabitant,  or 
has  his  principal  place  of  business,  has 
jurisdiction  to  review  the  Secretary's 
ruling  on  the  petition,  provided  a 
complaint  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultiiral  Marketing  Service  (AMS)  is 
required  to  examine  the  impact  of  this 
proposed  rule  on  small  entities.  The 
purpose  of  the  Regulatory  Flexibility 
Act  is  to  fit  regulatory  actions  to  the 
scale  of  businesses  subject  to  such 
actions  so  that  small  businesses  will  not 
be  disproportionately  burdened.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  small  businesses  in  the  dairy 
industry  have  been  defined  as  those 
employing  less  than  500  employees.  For 


the  purpose  of  the  Regidatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $750,000.  There  are 
approximately  7Q,000  dairy  farms 
subject  to  the  provisions  of  this  Order. 
Most  of  the  parties  subject  to  the  Order 
are  considered  small  entities. 

The  proposed  rule  would  amend  the 
Dairy  Promotion  and  Research  Order  by 
modifying  the  number  of  member  seats 
on  the  National  Dairy  Promotion  and 
Research  Board  in  four  of  the  13 
geographic  regions.  The  proposed 
amendment  is  being  mdde  to  better - 
reflect  the  geographic  distribution  of 
milk  produced  within  each  of  the  13 
regions  of  the  contiguous  48  States. 

The  Order  currently  is  administered 
by  a  36-member  Dairy  Board 
representing  13  geographic  regions 
within  the  contiguous  48  States.  The 
Order  provides  that  the  Dairy  Board 
shall  review  the  geographic  distribution 
of  milk  production  ^oughout  the 
United  States  and,  if  warranted,  shall 
recommend  to  the  Secretary  a 
reapportionment  of  the  regions  and/or 
modification  of  the  number  of  members 
from  regions  in  order  to  better  reflect  the 
geographic  distribution  of  milk 
production  volume  in  the  United  States. 

Based  on  a  review  of  the  2002 
geographic  distribution  of  milk 
production,  the  Dairy  Board  has 
concluded  that  the  number  of  Dairy 
Board  members  for  four  of  the  1 3 
geographical  regions  should  be  changed. 
The  Dairy  Board  was  last  modified  in 
1998  based  on  1997  milk  production. 

Accordingly,  the  proposed 
amendment  should  not  have  a 
significant  economic  impact  on  persons 
subject  to  the  Order.  The  proposed 
changes  merely  would  allow 
representation  on  the  Dairy  Board  to 
better  reflect  geographic  milk 
production  in  the  contiguous  48  States. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35), 
the  forms  and  reporting  and 
recordkeeping  requirements  that  are 
included  in  the  Order  have  been 
approved  previously  by  the  Office  of 
Management  and  Budget  (OMB). 

This  proposed  amendment  to  the 
Order  will  not  add  any  burden  to 
persons  subject  to  the  Order  because 
they  relate  to  provisions  concerning 
membership  of  the  Dairy  Board.  The 
proposed  change  would  not  impose 
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additional  reporting  or  collecting 
requirements.  No  relevant  Federal  rules 
have  been  identified  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule. 

Statement  of  Consideration 

The  proposed  rule,  if  adopted,  would 
amend  the  Dairy  Promotion  and 
Research  Order  by  modifying  the 
number  of  member  seats  on  the  National 
Dairy  Promotion  and  Research  Board  in 
four  of  the  13  geographic  regions.  The 
proposed  amendment  reflects  milk 
produced  within  each  of  the  13 
geographic  regions  of  the  contiguous  48 
States. 

The  Order  ciurently  is  administered 
by  a  36-member  Dairy  Board  ^ 


representing  13  geographic  regions 
within  the  contiguous  48  States.  The 
Order  provides  in  §  1150.131  that  the 
Dairy  Board  shall  review  the  geographic 
distribution  of  milk  production  volume 
throughout  the  United  States  and,  if 
warranted,  shall  recommend  to  the 
Secretary  a  reapportionment  of  the 
regions  and/or  modification  of  the 
number  of  members  from  regions  in 
order  to  best  reflect  the  geographic 
distribution  of  milk  production  in  the 
United  States.  The  Dairy  Board  is 
required  to  conduct  the  review  at  least 
every  five  years  and  not  more  than  every 
three  years. 

The  Order  specifies  the  formula  to  be 
used  to  determine  the  number  of  Dairy 


Board  seats  in  each  of  the  13  geographic 
regions  designated  in  the  Order.  Under 
the  formula,  total  milk  production  for 
the  contiguous  48  States  for  the 
previous  calender  year  is  divided  by  36 
to  determine  a  factor  of  pounds  of  milk 
represented  by  each  Dairy  Board 
member.  The  resulting  factor  is  then 
divided  into  the  pounds  of  milk 
produced  in  each  region  to  determine 
the  niunber  of  Board  members  for  each 
region.  Accordingly,  the  following  table 
summarizes  by  region  the  volume  of 
milk  production  distribution  for  2002, 
the  percentage  of  total  milk  production, 
the  current  number  of  Dairy  Board  seats 
per  region,  and  the  proposed  number  of 
Dairy  Board  seats  for  each  region. 


Region  and  States 


1:  Oregon,  Washington 

2:  California "!..'.'!....'.."1". 

3:  Arizona,  Colorado,  Idaho,  Montana,  Nevada,  Utah,  Wyoming 

4:  Aricansas,  Kansas,  New  Mexico,  Oklahonna.  Texas  "1"!"!." 

5:  Minnesota.  North  Dakota,  South  Dakota  ..1!.""!"""!! 

6:  Wisconsin  l."".."!^l'!l."! 

7:  Illinois,  Iowa,  Missouri,  Nebraska "'""".""l.."""l"~"!!."."".." 

8:  Alabama,  Kentucky,  Louisiana,  Mississippi,  Tennessee 

9:  Indiana,  Michigan,  Ohio,  West  Virginia  , ..!1"1"1."^^^'' 

10:  Ftorida,  Georgia,  North  Carolina,  South  Caroiina,  Virginia  ....1".."!!!" 
11:  Delaware,  Maryland,  New  Jersey,  Pennsylvania 

12:  New  York  ■■■■■■"■■ ", 

13:  Connecticut,  Maine,  Massachusetts,  New  Hampshire,  Rhode  Island,  Vermont 


Milk  produc- 
tion (mil 
lbs)* 


Total:  48  Contiguous  States 


7,713 
34.884 
16,291 
15.313 
10.447 
22.071 

8,971 

4.265 
13.264 

7,194 
12,492 
12.217 

4.518 


169.643 


Percentage 
of  total  milk 
production 


4.5 

20.6 

9.6 

9.0 

6.2 

13.0 

-  5.3 

2.5 

7.8 

4.2 

7.4 

7.2 

2.7 


Current 

number  of 

board  seats 


100 


Proposed 

number  of 

board  seats 


2 
7 
3 
3 
2 
5 
2 
1 
3 
1 
3 
3 
1 


36 


36 


fuSdTvi^'*Sf?n.'i!^^^^''  '^^'  "'^^  '^"^^^  '"  ^'"^  Production,  Distrbutk>n  &  Income.  NASS.USDA,  April  2003.  This  data  will  later 


be  updated,  revised,  and  finalized 


Upon  the  basis  of  its  review  of 
geographic  milk  production  voliune,  the 
Dairy  Board  has  proposed  that  the 
number  of  members  in  four  of  the  13 
geographic  regions  be  changed.  The 
Dairy  Board  was  last  modified  in  1998 
based  on  1997  milk  production  data. 
The  current  review  conducted  by  the 
Dairy  Board  is  based  on  2002  data.  In 
2t)02,  total  milk  production  was  169,643 
million  poimds  which  indicates  that 
each  of  the  Dairy  Board  members  would 
represent  4,712  million  poimds  of  milk. 
For  1997,  total  milk  production  was 
156,464  which  indicated  that  each  of 
the  Board  members  would  represent 
4,346  milk  pounds  of  milk. 

Based  on  the  2002  milk  production 
data,  the  Dairy  Board  proposes  that 
member  representation  in  Region  1 
(Oregon  and  Washington)  and  Region  2 
(California)  each  be  increased  by  one 
member,  and  member  representation  in 
Region  5  (Minnesota,  North  Dakota,  and 
South  Dakota)  and  Region  10  (Florida, 
Georgia,  North  Carolina,  South  Carolina, 
and  Virginia)  each  be  decreased  by  one 
member.  Milk  production  in  Region  1 


increased  to  7,713  million  pounds  in 
2002  up  from  6,915  miUion  pounds  in 
1997,  indicating  two  Dairy  Board 
members  (7,713  divided  by  4.712  =  2) 
compared  to  one  Dairy  Board  member 
based  on  1997  milk  production  data. 
Milk  production  in  Region  2  increased 
in  2002  to  34.884  million  pounds  up 
from  27,628  million  pounds  in  1997, 
indicating  seven  Dairy  Board  members 
for  the  region  (34.884  divided  by  4.712 
=  7)  compared  to  6  Dairy  Board 
members  based  on  the  1997.  Also,  in 
Region  5,  milk  production  decreased  to 
10,447  million  pounds  in  2002  down 
from  11,307  million  pounds  in  1997, 
indicating  two  Dairy  Board  members 
(10,447  divided  by  4,712  =  2)  compared 
to  three  Board  members  based  on  1997 
milk  production  data.  Additionally, 
milk  production  in  Region  10  decreased 
to  7,194  million  pounds  in  2002  down 
from  7,523  million  pounds  in  1997, 
indicating  one  Dairy  Board  member  for 
the  region  (7,194  divided  by  4,712  =  1) 
compared  to  two  members  based  on 
1997  data. 


Accordingly,  it  is  proposed  that 
member  representation  in  Region  1  be 
increased  from  one  member  to  two 
members.  Region  2  representation  be 
increased  from  six  members  to  seven 
members.  Region  5  representation  be 
decreased  from  three  members  to  two 
members,  and  Region  10  representation 
be  decreased  from  two  members  to  one 
member  to  reflect  the  geographic 
distribution  of  milk  production  within 
the  contiguous  48  States. 

A  14-day  comment  period  is  provided 
for  interested  persons  to  comment  on 
this  proposed  rule.  Twelve  terms  of 
existing  Dairy  Board  members  will 
expire  on  October  31,  2003.  Thus,  a  14- 
day  cominent  period  is  provided  to 
allow  for  a  timely  appointment  of  new 
Dairy  Board  members  based  on  the 
current  geographic  distribution  of  milk 
production  in  the  contiguous  48  States. 

List  of  Subjects  in  7  CFR  Part  1150 

Dairy  Products,  Milk,  Promotion, 
Research. 
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JFor  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
1150  be  amended  as  follows: 

PART  11 5Q-0AIRY  PROMOTION 
PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  1150  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4501-4513. 

2.  In  §  1150.131,  paragraphs  (a)(1),  (a) 
(2!),  (a)(5),  and  (a)(10  )  are  revised  to  read 
as  follows: 

§1150.131    Establishment  and 
membership. 

(a)  *  *  * 

(1)  Two  members  from  region  number 
one  comprised  of  the  following  States: 
Washington  and  Oregon.   - 

(2)  Seven  members  from  region 
number  two  comprised  of  the  following 
State:  California. 

*  *        *        *        * 

1(5)  Two  members  from  region  number 
five  comprised  of  the  following  States: 
Minnesota,  North  Dakota  and  South 
Dakota. 

*  *        *        *        « 

(10)  One  member  from  region  number 
ten  comprised  of  the  following  States: 
Florida,  Georgia,  North  Carolina,  South 
Carolina  and  Virginia. 


Dated:  June  27,  2003. 

A.|.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-16827  Filed  7-2-03;  8:45  am) 

BILLING  CODE  3410-02-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12|CFR  Chapter  VII 

Regulatory  Publication  and  Review 
Under  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act 
of  1996 

agency:  National  Credit  Union 
Administration. 

ACTION:  Notice  of  regulatory  review; 
request  for  comments. 

SUMMARY:  The  NCUA  Board  is  beginning 
a  review  of  its  regulations  to  reduce 
burden  imposed  on  federally-insiu-ed 
credit  unions,  as  required  by  section 
2222  of  the  Economic  Growth  and 
Regulatory  Paperwork  Reduction  Act  of 
1996.  As  required  by  section  2222, 
NCUA  has  categorized  its  regulations  for 
the  purpose  of  the  review  and  proposes 
to  publish  categories  of  regulations  for 
review  between  now  and  2006.      ■  *-' "   ■' 


The  categories,  and  the  regulations 
that  NCUA  considers  to  be  part  of  those 
categories,  are  detailed  below.  This 
review  presents  a  significant 
opportunity  to  consider  the  possibilities 
for  burden  reduction  among  groups  of 
similar  regulations.  NCUA  welcomes 
comment  on  the  categories,  the  order  of 
review  and  all  other  aspects  of  the 
project  in  order  to  maximize  its 
efiectiveness. 

Today,  NCUA  is  publishing  its  first  in 
a  series  of  public  notices,  comprising 
two  of  the  categories — "Applications 
and  Reporting,"  and  "Powers  and 
Activities" — for  public  comment  to 
identify  outdated,  imnecessary,  or 
biudensome  regulatory  requirements 
imposed  on  federally-insured  credit 
unions.  Since  NCUA  will  publish  a 
series  of  requests  for  comment  on  the 
remaining  categories,  it  is  not 
recommended  that  burden  reduction  ' 
comments  be  submitted  now  for  any 
regulations  in  other  categories. 
DATES:  Conunent  must  be  received  on  or 
before  October  1,  2003. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  Fax  comments  to  (703) 
518-6319.  E-mail  comments  to 
regcoi7iinenfs@ncua.gov.  Please  send 
comments  by  one  method  only.  Because 
of  the  number  of  regulatory  matters  for 
which  NCUA  may  be  receiving 
comments  during  the  time  this  comment 
period  is  open,  we  suggest  commenters 
identify  comments  in  response  to  this 
notice  by  including  "EGRPRA"  in  a 
subject  or  reference  line  in  their 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  F.  Rupp,  Staff  Attorney,  Office  of 
General  Counsel,  at  the  above  address  or 
telephone  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

Congress  enacted  section  2222  of  the 
Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA)  (Pub.  L.  104-208)  as  part  of 
an  effort  to  minimize  unnecessary 
government  regulation  consistent  with 
safety  and  soimdness,  consumer 
protection,  and  other  public  policy 
goals.  Under  section  2222  (12  U.S.C. 
3311),  NCUA  and  the  Office  of  the 
Comptroller  of  the  Currency,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Federal  Deposit  Insurance 
Corporation,  and  Office  of  Thrift 
Supervision  (Agencies)  must  review 
their  regulations  to  reduce  biu-den  on 
insured  depository  institutions.  We  are 


required,  jointly  or  individually,  to 
categorize  regulations  by  type,  such  as 
"consumer  regulations"  or  "safety  and 
soundness"  regulations.  Once  we 
establish  the  categories,  we  must 
provide  notice  and  ask  for  pubUc 
comment  on  one  or  more  of  these 
regulatory  categories.  In  drafting  this 
notice,  the  NCUA  participated  as  part  of 
the  EGRPRA  planning  process  wiUi  the 
other  Agencies.  Because  of  the  luiique 
circumstances  of  federally-insured 
credit  unions  and  their  members,  NCUA 
is  issuing  a  separate  notice  from  the 
Agencies.  NCUA's  notice  is  consistent 
and  comparable  with  the  Agency's 
notice,  except  on  issues  that  are  unique 
to  credit  unions.  Section  2222  requires 
that  NCUA  ask  the  public  to  identify 
areas  of  the  regulations  that  are 
outdated,  unnecessary,  or  unduly 
burdensome.  NCUA  must  issue  these 
publications  for  comment  at  regular 
intervals  such  that  all  of  its  regulations 
are  published  within  a  10-year  cycle. 
The  first  publication  cycle  will  end  in 
September  2006.  The  EGRPRA  review 
supplements  and  complements  the 
reviews  of  regulations  that  NCUA 
conducts  under  other  laws  and  its 
internal  policies. 

Section  2222  requires  a  two-part 
regulatory  response.  First,  NCUA  must 
publish  in  the  Federal  Register  a 
summary  of  the  comments  received, 
identifying  the  significant  issues  raised 
and  discussing  those  issues.  Second, 
NCUA  must  "eliminate  unnecessary  • 
regulations  to  the  extent  that  such 
action  is  appropriate."  NCUA  and  the 
Agencies  may  prepare  the  regulatory 
response  individually  or  jointly. 

Section  2222  further  requires  the 
FFIEC  to  submit  a  report  to  the  Congress 
within  30  days  after  NCUA  and  the 
Agencies  publish  the  comment 
summary  and  discussion  in  the  Federal 
Register.  This  report  must  summarize 
any  significant  issues  raised  by  the 
public  comments  and  the  relative  merits 
of  those  issues.  The  report  also  must 
analyze  whether  the  appropriate  federal 
financial  regulator  involved  is  able  to 
address  the  regulatory  burdens 
associated  with  the  issues  by  regulation, 
or  whether  the  burdens  must  be 
addressed  by  legislation. 

n.  The  EGRPRA  Review's  Special 
Focus 

The  regulatory  review  required  by 
section  2222  provides  a  significant 
opportunity  for  the  public  and  NCUA  to 
step  back  and  look  at  groups  of  related 
regulations  and  identify  possibilities  for 
sti^amlining.  The  EGRPRA  review's 
overall  focus  on  the  "forest"  of 
regulations  will  offer  a  new  perspective  . 
in  i  dentify ing  opportimities-  to  reduce  .  ■ 
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regulatory  burden.  Of  course,  reducing 
regulatory  burden  must  be  consistent 
ensuring  the  continued  safety  and 
soundness  of  federally-insured  credit 
unions  and  appropriate  consumer 
protections. 

EGRPRA  also  recognizes  that  burden 
reduction  must  be  consistent  with 
NCUA's  statutory  mandates,  many  of 
which  currently  require  certain 
regulations.  One  of  the  significant 
aspects  of  the  EGRPRA  review  program 
is  the  recognition  that  effective  burden 
reduction  in  certain  areas  may  require 
legislative  change.  NCUA  will  be 
soliciting  comment  on,  and  reviewing 
the  conunents  and  regulations  carefully 
for,  the  relationship  among  burden 
reduction,  regulatory  requirements  and 
statutory  mandates.  This  will  be  a  key 
aspect  of  the  report  back  to  Congress.^ 
The  combination  of  considering  the 
relationship  of  regulatory  and  statutory 
change  on  regulatory  burden  with  the 
section  2222  requirement  for  grouping 
regidations  by  type  provides  the 
possibility  for  particularly  effective 
burden  reduction.  It  may  be  possible  to 
identify  statutes  and  regulations  that 
share  similar  goals  or  complementary 
methods  of  compliance  monitoring  such 
that  the  compUance  requirements  could 
be  combined  and  overlapping 
requirements  could  be  eliminated.  For 
example,  it  may  be  possible  to  combine 
certain  types  of  applications  to 
eliminate,  duplication. 

The  EGRPRA  review  can  also 
significantly  contribute  to  the  NCUA's 
on-going  efforts  to  reduce  regulatory 
burden.  For  example,  since  1987.  a 
formally  adopted  NCUA  policy  has 
required  the  Board  to  review  each  of  its 
regulations  at  least  once  every  three 
years  with  a  view  toward  eliminating, 
simplifying,  or  otherwise  easing  the 
biu-den  of  each  regulation.  ^ 

Further.  NCUA  addresses  the  issue  of 
regulatory  burden  every  time  it  proposes 
and  adopts  a  rule.  Under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  and  internal  agency 
policies,  NCUA  examines  each 


'  Credit  union.s  are  also  subject  to  regulations 
issued  by  other  non-banking  agencies,  such  as  rules 
issued  by  theDeparlmenl  of  Housing  and  Urban 
Development  (under  Real  Estate  Settlement 
Procedures  Act  of  1974)  and  by  the  Department  of 
the  Treasury  (under  the  Bank  Secrecy  Act  including 
rules  required  by  the  USA  Patriot  Act).  The  rules 
of  these  other  agencies  are  beyond  the  scope  of  the 
EGRPRA  review  and  the  NCUAs  jurisdiction.  To 
the  extent  the  NCUA  receives  comments  raising 
significant  issues  regarding  these  related  rules, 
however,  it  intends  to  identify  the  issues  in  the 
Report  to  Congress  and  will  also  notify  the  related 
agencies  of  the  substance  of  the  relevant  comments. 
2  Interpretive  Ruling  and  Policy  Statement  (IRPS) 
87-2.  52  FR  35231  (September  8.  1987)  as  amended 
by  IRPS  03-2,  68  FR  32li7  (May  29,  2003). 


rulemaking  to  minimize  the  burdens  it 
might  impose  on  the  industry  and 
considers  various  alternatives. 

NCUA  will  use  both  the  EGRPRA 
review  and  its  individual  reviews  to 
identify  and  reduce  burdens  on  "small" 
institutions.  More  than  half  of  federally- 
insured  credit  unions  are  small — having 
$10  million  in  assets  or  less — as  defined 
by  NCUA  in  IRPS  03-2.  We  are 
particularly  concerned  about  burden  on 
small  institutions.  When  a  new 
regulation  is  created  or  an  old  regulation 
is  changed,  small  credit  unions  must 
devote  a  large  percentage  of  their  staffs' 
time  to  review  the  regulation  to 
determine  if  and  how  it  will  affect  them. 
Compliance  with  a  regulation  also  can 
take  large  amounts  of  time  that  cannot 
be  devoted  to  servicing  members  or 
business  planning.  In  a  large  credit 
union,  ensuring  regulatory  compliance 
can  take  many  more  hours;  however, 
those  hours  make  up  a  much  smaller 
percentage  of  the  credit  union's 
resources.  In  situations  where  a 
regulation  is  aimed  at  an  activity 
engaged  in  primarily  by  large  credit 
unions,  the  compliance  burden  on  small 
credit  imions  can  outweigh  its  benefit. 

m.  NCUA's  Proposed  Plan 

NCUA  must  categorize  its  regulations 
by  "type."  Section  2222  gives  it 
authority  to  determine  categories,  and 
suggests  two  possible  categories: 
"consumer  regulations"  and  "safety  and 
soundness."  NCUA  has  regulations  on 
more  than  25  subjects  covering  a  wide 
variety  of  areas  from  capital 
maintenance  to  the  privacy  of  consumer 
financial  information.  A  few  of  these 
regulations  have  been  issued  jointly 
with  the  other  Agencies  and  are  as 
uniform  as  possible.  The  majority  of 
NCUA's  regulations  are  issued 
independently  by  NCUA  and  apply  only 
to  federally-insured  credit  unions. 

NCUA  proposes  to  seek  comm3nts  on 
10  categories  of  its  regulations  which 
impose  biu-den  on  federally-insured 
credit  unions,  including  regulations  that 
apply  only  to  federal  credit  unions, 
between  now  and  2006.^  The  categories, 
in  alphabetical  order,  are:  Agency 
Programs;  Applications  and  Reporting; 
Capital;  Consumer  Protection;  Corporate 
Credit  Unions;  Directors.  Officers  and 
Employees;  Money  Laundering;  Powers 
and  Activities;  Rules  of  Procedure  and 
Safety  and  Soundness.  NCUA  believes 
that  these  categories  are  logical 
groupings  that  are  not  so  broad  such 


^Consistent  with  section  2222"s  focus  on 
reducing  burden  on  insured  institutions,  NCUA 
will  not  publish  its  internal  organizational  and 
operational  regulations  to  the  extent  that  those 
regulations  impose  no,  or  minimal,  burden  on 
insured  credit  unions. 


that  the  number  of  regulations  presented 

in  any  one  category  would  overwhelm 

potential  commenters. 
The  categories  also  reflect  recognized 

arpas  of  industry  interest  and 

specialization  or  are  particularly  critical 

to  the  health  of  the  credit  union  system. 
NCUA  recognizes  that  its  regulations 
could  be  categorized  in  other  ways  and 
welcomes  reconunendations  about  the 
categories  and  the  regulations  placed 
within  them.  The  Board  notes  that  some 
regulations,  such  as  lending,  pertain  to 
more  than  one  category  and  are 
included  in  all  applicable  categories. 
Joint  publication  is  not  required  by 
section  2222.  NCUA  believes  that 
publishing  its  rules  for  public  comment 
separately  from  the  Agencies  is  the  most 
effective  method  for  achieving 
EGRPRA's  burden  reduction  goals  for 
federally-insured  credit  unions.  The 
credit  union  system  is  quite  different 
than  the  banking  system.  For  example, 
credit  unions  deal  with  issues  such  as 
membership,  credit  union  service 
organizations  (CUSOs),  and  corporate 
credit  unions,  which  are  unique  to 
credit  union  operations.  The  Agencies 
have  listed  four  categories:  Banking 
operations;  conmiunity  reinvestment; 
international  operations;  and  seciuities, 
which  have  limited  or  no  applicability 
in  the  credit  union  system.  NCUA  has 
included  two  categories,  agency 
programs  and  corporate  credit  unions, 
which  have  no  applicability  in  the 
banking  system.  Because  of  these 
obvious  differences,  NCUA  is 
publishing  its  notices  separately  but 
maintaining  comparability  with  the 
Agencies'  notices  to  the  extent  the 
issues  are  the  same.  NCUA  is  publishing 
two  categories  of  rules  for  burden 
reduction  comment  with  this  notice  and 
plans  to  publish  the  remaining  eight 
categories  in  roughly  semiannual 
intervals,  with  90-day  comment  periods 
for  categories  under  review,  through 
September  2006.  NCUA  welcomes 
recommendations  on  grouping  the 
remaining  categories  and  the  order  in 
which  to  pubUsh  them. 

After  the  conclusion  of  the  comment 
period  for  each  EGRPRA  review  notice 
published  in  the  Federal  Register, 
NCUA  will  review  the  comments  it  has 
received  and  decide  whether  further 
action  is  appropriate  with  respect  to  the 
categories  of  regulations  included  in 
that  notice.  In  the  case  of  rules  that 
NCUA  has  issued  jointly  with  the 
Agencies.  NCUA  will  make  that 
decision  jointly  with  the  Agencies.'  Any 
rulemaking  to  amend  or  revise  those 
rules  would  similarly  be  undertaken 
jointly  and  will  provide  the  public  with 
ah  opportunity  to  comment  on  any 
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proposed  amendment.  NCUA  will 
separately  determine  whether 
amendments  to  its  own  rules  are 
appropriate  in  light  of  comments 
submitted  during  the  EGRPRA  review 
and,  if  so,  will  separately  initiate  a 
rulemaking  to  modify  its  rules. 

NCUA  has  prepared  two  charts  to 
assist  public  understanding  of  the 
organization  of  its  section  2222  review. 
The  first  chart,  at  V.A.,  presents  the  two 
categories  of  regulations  on  which 
NCUA  is  requesting  burden  reduction 
recommendations  in  this  notice.  The 
two  categories  are  shown  in  the  left 
column.  In  the  middle  column  are  the 
subject  matters  that  fall  within  the 
categories  and  in  the  far  right  column 
are  Uie  regulatory  citations.  The  second 
chart,  at  V.B.,  presents  the  remaining 
eight  categories  in  alphabetical  order  in 
a  similar  format. 

IV.  Request  for  Burden  Reduction 
Recommendations  About  the  First  Two 
Categories  of  Regulations: 
"Applications  and  Reporting"  and 
"Powers  and  Activities' 

I  NCUA  is  asking  the  public  to  identify 
aieas  of  regulations  within  two 
categories — "Applications  and 
Reporting,"  and  "Powers  and 
Activities" — that  impose  outdated, 
unnecessary,  or  unduly  burdensome 
regulatory  requirements  on  federaJly- 
insiu^d  credit  unions.  It  is  not  necessary 
for  the  public  to  provide  burden 
reduction  recommendations  about 
categories  of  rules  other  than  these  two 
categories  at  this  time  since  NCUA  will 
publish  the  remaining  categories  before 
the  end  of  the  first  review  cycle  in  2006. 
Comments  that  cite  particular 
provisions  or  language,  and  provide 

Category 


reasons  why  such  provisions  should  be 
changed,  would  be  most  helpful  to 
NCUA's  review  efforts.  Suggested 
alternative  provisions  or  language, 
where  appropriate,  would  also  he 
helpful.  If  the  implementation  of  a 
conunent  would  require  modifying  a 
statute  that  underlies  the  regulation,  the 
comment  should,  if  possible,  identify 
the  needed  statutory  change. 

Specific  issues  for  commenters  to 
consider.  While  all  comments  related  to 
any  aspect  of  section  2222  are  welcome, 
NCUA  invites  comment  on  the 
following  issues: 

•  Need  and  purpose  of  the 
regulations.  Do  the  regulations  in  these 
categories  fulfill  current  needs?  Have 
industry  or  other  circumstances 
changed  since  a  regiilation  was  written 
such  that  the  regulation  is  no  longer 
necessary?  Have  there  been  shifts  within 
the  industry  or  consumer  actions  that 
suggest  a  re-focus  of  the  underljring 
regulations? 

Do  any  of  the  regulations  in  these, 
categories  impose  biu-dens  not  required 
by  their  authorizing  statutes? 

•  Need  for  statutory  change.  Do  the 
statutes  impose  unnecessary 
requirements?  Are  any  of  the  statutory 
requirements  underlying  these 
categories  redundant,  conflicting  or 
otherwise  unduly  burdensome? 

•  Overreaching  approaches/flexibility 
of  the  regulatory  standards.  Generally, 
is  there  a  different  approach  to 
regulating  that  NCUA  could  use  that 
would  achieve  statutory  goals  while 
imposing  less  burden?  Do  any  of  the 
regulations  in  these  categories  or  the 
statutes  imderlying  them  impose 
imnecessarily  inflexible  requirements? 


•  Effect  of  the  regulations  on 
competition.  Do  any  of  the  regulations 
in  these  categories  or  the  statutes 
underlying  them  create  competitive 
disadvantages  for  credit  imions 
compared  to  another  part  of  the 
financial  services  industry? 

•  Reporting,  recordkeeping  and 
disclosure  requirements.  Do  any  of  the 
regulations  in  these  categories  or  the 
statutes  underlying  them  impose 
particularly  burdensome  reporting, 
recordkeeping  or  disclosure 
requirements?  Are  any  of  these 
requirements  similar  enough  in  purpose 
and  use  so  that  they  could  be 
consolidated?  What,  if  any.  of  these 
requirements  could  be  fulfilled 
electronically  to  reduce  their  burden? 

•  Consistency  and  redundancy.  Do 
any  of  the  regulations  in  these  categories 
impose  inconsistent  or  redundant 
regulatory  requirements  that  are  not 
warranted  by  the  circiunstances? 

•  Clarity.  Are  the  regulations  in  these 
categories  and  the  underlying  statutes 
drafted  in  clear  and  easily  understood 
language?  Are  there  specific  regulations 
or  imderlying  statutes  that  need 
clarification? 

•  Burden  on  small  insured 
institutions.  NCUA  has  a  particular 
interest  in  minimizing  biuden  on  small 
insiued  credit  luuons  (those  with  less 
than  $10  miUion  in  assets).  NCUA 
solicits  comment  on  whether  any 
regulations  within  these  categories 
should  be  continued  without  change, 
amended  or  rescinded  in  order  to 
minimize  any  significant  economic 
impact  the  regulations  may  have  on  a 
substantial  niunber  of  small  federally- 
insured  credit  imions. 


Subject 


1. 


Applications  and  Report-     Change  in  Official  or  Senior  Executive  Officer  in  Credit  Unions  tfiat  are  Newly  Char- 
99-  tered  or  in  Troubled  Condition. 

Reld  of  Meml)ership/Chartering  

Fees  Paid  by  Federal  Credit  Unions  

Conversion  of  Insured  Credit  Unions  to  Mutual  Savings  Banks  „. 

Mergers  of  Federally-Insured  Credit  Unions;  Voluntary  Termination  or  Conversion  of 

Insured  Status. 
Applications  for  Insurance  


Reg.  Cite 


V.  A.  Regutotions  About  Vyhich  Burden  Reduction  Recommendations  Are  Requested  Currently 


Powers  and  Activities: 

a.  Lending,  Leasing 

and  Borrowing. 


Conversion  to  a  state-cfiartered  credit  union  

Purctiase  of  assets  and  assumption  of  liabilities 


12  CFR  701.14. 

12  CFR  701.1; 
IRPS03-1. 
12  CFR  701.6. 
12  CFR  part  708a. 
12  CFR  part  708b. 

12  CFR  741.0;  741.3; 
*    741.4;  741.6. 
12  CFR  741.7. 
12  CFR  741.8. 


Loans  to  Members  and  Lines  of  Credit  to  Members 12  CFR  701.21. 


Participation  Loans  

Borrowed  Funds  from  Natural  Persons 

Statutory  Lien 

Leasing 

Member  Business  Loans u * 


12  CFR  701.22. 
12  CFR  701.38. 
12  CFR  701.39. 
12  CFR  part  714. 
12  CFR  part  72a 
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Category 


b.  Investment  and  De- 
posits. 


c.  Miscellaneous  Activi- 
ties. 


1 .  Agency  Programs 


2.  Capital  

3.  Consumer  Protection 


4.  Corporate  Credit  Unions 

5.  Directors.  Officers  and 
Employees. 


6.  Money  Laundering  .. 

7.  Rules  of  Procedure  . 

8.  Safety  &  Soundness 


S"t)ject      Reg.  Cite 

Maximum  Borrowing  ^2  CFR  741  2 

Investment  and  Deposit  Activities  !!"1.!!!!!^!!!!!^!!!!!!!!L    12  CFR  part  703 

Fixed  Assets        . ^ 12  CFR  701.36. 

Credit  union  Service  Organizations  (CUSOs)  12  CFR  part  712 

Payment  on  Stiares  by  Public  Units  and  Nonmembers .".."'.!!!!!."!!!!!.!!!!!.."."!!!.!    12  CFR  701  32 

Designation  of  low-income  status;  receipt  of  secondary  capital  accounts  by  low-in-    12  CFR  701  34 

come  designated  credit  unions. 

Share,  Share  Draft,  and  Share  Certificate  Accounts  12  CFR  701  35 

Treasury  Tax  and  Loan  Depositories;  Depositories  and  Financial  Agents  of  the  isov-  12  CFR  701  37 

ernment. 

Refund  of  Interest  ao  rpa  7c\i  oa 

incidental  Powers i::::::::::::::::::::::::::::::::::::::::::::::::::::  !!  cfr  pailJi. 

Charitable  Contributions  and  Donations ^2  CFR  701  25 

Credit  Union  Service  Contracts ■■■■  ^p  CFR  701  26 

Purchase,  Sale  and  Pledge  of  Eligible  Obligations '...."."!!!..."!!!l."!."."..!!!!!..".l"!!  12  CFR  701  23 

V.  B.  Categories  and  Regulations  About  Which  NCUA  Will  Seek  Comment  Later 

Community  Development  Revolving  Loan  Program  ....  1?  rco  narf  7n«; 

Central  Liquidity  Facility _ Jg  CFR  S  725 

Designation  of  low-income  status;  receipt  of  secondary  capital  accounts  by  low-in-  12  CFR  701  34 
come  designated  credit  unions. 

Regulatory  Flexibility  Program *  10  rpo  r^or♦  7/10 

Prompt  Corrective  Action ZZ o  CFR  ^J  lil 

Adequacy  0.  Reserves  L:::::::::::::: 12  CFR  tJJsS" 

Nondiscnmination  Requirement  (Fair  Housinq)  10  rco  toioi 

Truth  in  Savings  (TIS) ] ]l  ^^"  ;°i1  707 

Loans  in  Areas  Having  Special  Flood  Hazards 10  CFR  oart  7fin 

Privacy  of  Consumer  Financial  Information io  cfr  nart  7ir 

Share  Insurance  ?  9.1^  P?^  l]t 

Advertising  ■• ^  CFR  part  745. 

Disclosure  of  Share  Insurance  '^"ZZZZZZZ'ZZZ 12  CFR  741  10 

Notice  of  termination  of  Excess  Insurance  Coverage  12  CFR  741  s 

Uninsured  Membership  Shares  i?rFR7liQ 

Corporate  Credit  Unions  It  CFR  nart  7fu 

Loans  and  Lines  of  Credit  to  Officials  "ZZZZZZZZZZZ  12  CFR  701  2Ud) 

Reimbursement,  Insurance  and  Indemnification  of  Officials  and  Employees  12  CFR  701  Vk 

Benefits  for  Employees  of  Federal  Credit  Unions  i?  pfr  7ni  To" 

Management  Official  Intertocks  ip  pfr  nart  71 1 

Fidelity  Bond  and  Insurance  Coverage  ZZZZZ'ZZ'Z. 12  CFR  713 

Report  of  Crimes  or  Suspected  Crimes  10  rea  yAo  it^\ 

Bank  Secrecy  Act  :::;:: ll  CfS  7^2^ 

Liquidation  (Involuntary  and  Voluntary) .0  pcS  Ll^tyna  a„H  7,0 

Unifom,  Rules  of  Practice  and  Procedure o  cPS  ^rt  7I?  .f^r.  a 

Locai^ies  of  Practice  and  Procedure i::::::::::::;:::::  ]l  g^  ?S  ;tl  :S  S: 

Supervisory  Committee  Audits  and  Verifications  10  tfr  ^U  7?^' 

Security  Programs  Jl  g^g  ^  ^^5. 

Guidelines  for  Safeguarding  Member  Infomiation ::::::.:.::::::::::::  12  CFR  part  748,  Appendix 

Records  Presen/ation  Program  and  Record  Retention  Appendix 12  CFR  part  749 

Appraisals  ..  i9rPH799 

Examination  ■" ^  CFR  722. 

"crSZnnftilLfai^''^*^?  c  J!^^^,"'^  Regulations  asapplyingtoF^rai  12  CFR  part  741.  subpart 
Credit  Unions  that  also  apply  to  Federally  insured  state-chartered  credit  unions.  B. 


By  the  National  Credit  Union 
Administration  Board  on  Jmie  26,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  03-16795  Filed  7-2-03;  8:45  am) 
BUJNe  COOE  753S-01-4> 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Organization  and  Operations  of 
Federal  Credit  Unions 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 

action:  Proposed  rule  with  request  for 
conunents. 


SUMMARY:  NCUA  proposes  to  update 
and  ^larify  the  definitions  of  certain 
terms  used  in  NCUA's  loan 
participation  rule.  Specifically,  the 
definition  of  "credit  union 
organization"  is  being  amended  to 
conform  to  the  terms  of  the  credit  union 
service  organizations  (CUSOs)  rule. 
Also,  the  definition  of  "financial 
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organization"  is  being  broadened  to 
provide  federal  credit  unions  (FCUs) 
greater  flexibility  in  choosing 
appropriate  loan  participation  partners. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  2003. 
AOOflESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  are  encouraged  to  fax 
comments  to  (703)  518-6319  or  email 
comments  to  regcomments@ncua.gov 
instead  of  mailing  or  hand-delivering 
them.  Whatever  method  you  choose, 
please  send  comments  by  one  method 

TOR  FURTHER  INFORMATION  CONTACT: 
Frank  Kressman,  Staff  Attorney.  Office 
of  General  Counsel,  at  the  above  address 
or  telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

Background 

lEngaging  in  loan  participations  is  an 
effective  tool  for  FCUs  to  manage 
liquidity  and  concentration  risk.  It  is 
also  a  way  for  FCUs  to  comply  with 
NCUA  or  self-imposed  lending  limits. 
Additionally,  small  FCUs  are  able  to 
improve  the  diversification  of  their  loan 
portfolios  by  participating  in  loans 
originated  by  larger  FCUs  that  have  the 
resources  to  underwrite  a  wider  variety 
of  loan  types.  For  these  and  other 
baiefits,  it  is  not  surprising  that  FCU 
interest  in  loan  participations  appears  to 
be  increasing. 

NCUA  staff  has  identified  §  701.22, 
the  loan  participation  rule,  as  a 
regulation  in  need  of  updating  and 
clarification.  Accordingly,  NCUA  is 
proposing  the  following  amendments  to 
iipprove  the  rule. 

Section  701.22  of  NCUAs  regulations 
provides  that  an  FCU  may  engage  in 
loan  participations  with  "eligible 
oTganizations"  and  defines  that  term  as 
a  icredit  imion,  credit  union 
organization,  or  financial  organization. 
12  CFR  701.22(b),  12  CFR  701.22(a)(2). 
The  rule  further  defines  "credit  union 
organization"  and  "financial 
organization."  12  CFR  701.22(a)(4)  and 
(a()(5). 

iThe  Federal  Credit  Union  Act  (Act) 
defines  "credit  union  organization"  as 
"any  organization  as  determined  by  the 
Board,  which  is  established  primarily  to 
serve  the  needs  of  its  member  credit 
unions,  and  whose  business  relates  to 
the  daily  operations  of  the  credit  unions 
they  serve."  12  U.S.C.  1757(5)(D). 
Section  701.22(a)(4)  echoes  this 
definition,  but  specifically  excludes, 
among  others,  some  CUSOs,  which  it 
describes  as  "corporations  or  other 


businesses  which  principally  provide 
services  to  credit  union  memlrars  as 
opposed  to  corporations  or  businesses 
whose  business  relates  to  the  daily  in- 
house  operation  of  credit  unions."  12 
CFR  701.22(a)(4).  Formerly,  NCUA's 
CUSO  rule  distinguished  between 
CUSOs  providing  operational  services  to 
FCUs  and  those  providing  financial 
services  to  FCU  members. 

In  a  1998  final  rule,  NCUA  eliminated 
that  distinction  in  the  CUSO  rule.  63  FR 
10743  (March  5,  1998).  Under  NCUA's 
regulations,  CUSOs  are  entities  that 
engage  in  providing  products  and 
services  related  to  the  routine  daily 
operations  of  credit  unions  to  credit 
unions  and  credit  imion  members.  12 
CFR  712.3,  12  CFR  712.5.  NCUA 
proposes  to  amend  the  definition  of 
"credit  union  organization"  in  the  loan 
participation  rule  to  conform  to  NCUA's 
interpretation  of  that  term  in  the  CUSO 
rule. 

The  Act  does  not  define  the  term 
"financial  organization."  Section 
701.22(a)(5)  defines  it  as  "any  federally 
chartered  or  federally  insured  financial 
institution."  12  CFR  701.22(a)(5). 
Although  the  Act  is  silent,  the  rule 
derives  its  definition  fi^m  the  legislative 
history  of  the  1977  public  law  that 
granted  FCUs  various  additional 
authorities,  including  the  authority  to 
engage  in  loan  participations.  H.R.  Rep. 
No.  95-23,  at  12  (1977),  reprinted  in 
1977  U.S.C.C.A.N.  115.  hi  granting  this 
authority.  Congress  expressed  its  intent 
to  enhance  the  abihty  of  FCUs  to  serve 
their  members'  loan  demands.  Congress 
also  expressed  its  concern  that 
originating  FCUs  must  maintain 
discipline  in  the  origination  process.  To 
ensure  that  discipline  and  good 
underwriting  standards  prevail. 
Congress  requires  originating  FCUs  to 
retain  at  least  a  ten  percent  interest  in 
the  face  amoimt  of  all  loans  they 
participate  out. 

Consistent  with  congressional  intent 
to  enhance  the  ability  of  FCUs  to  serve 
their  members'  loan  demands  through 
participations,  NCUA  believes  it  is 
appropriate  to  expand  the  regulatorv 
definition  of  "financial  organization"  to 
include  state  and  federal  government 
agencies.  NCUA  is  aware  that  there  are 
various  state  and  federal  government 
supported  loan  programs  that  are 
particularly  geared  to  underserved 
borrowers.  These  types  of  programs, 
which  include  agricultural  and  small 
business  lending,  are  ideally  suited  to 
the  mission  of  FCUs.  Also,  this  will  give 
FCUs  greater  flexibility  in  choosing 
appropriate  participation  partners. 
NCUA  does  not  read  anything  in  the 
legislative  history  to  suggest  that 


Congress  would  object  to  this  limited 
and  prudent  amendment. 

Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  number  of  small  credit 
imions  (those  imder  one  million  dollars 
in  assets).  The  proposed  rule  expands 
the  pool  of  ehgible  organizations  with 
whom  an  FCU  may  engage  in  loan 
participations,  without  imposing  any 
additional  regulatory  burden.  The 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  credit 
unions,  and,  therefore,  a  regulatory 
flexibihty  analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
proposed  rule  would  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
state  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
volimtarily  complies  with  the  executive 
order.  The  proposed  rule  would  not 
have  substantial  direct  effects  on  the 
states*  on  the  connection  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  J  999 — Assessment 
of  Federal  Regulation's  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  would  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999. 
Pub.  L.  105-277, 112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  rule  is  imderstandable  and 
minimally  intrusive. 
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List  of  Subiects  in  12  CFR  Part  701 

Credit  unions,  Mortgages,  Reporting 
and  recordkeeping  requirements. 

By  the  National  Credit  Union 
Administration  Board  on  June  26,  2003. 
Becky  Baker, 

Secretary  of  the  Board. 

For  the  reasons  stated  above,  NCUA 
proposes  to  amend  12  CFR  part  701  as 
follows: 

PART  701— ORGANIZATlbN  AND 
OPERATIONS  OF  FEDERAL  CREDIT 
UNIONS 

1.  The  authority  citation  for  part  701 
continues  to  read  as  follows:  » 

Authority:  12  U.S.C.  1752(5),  1755. 1756. 
1757.  1759.  1761a,  1761b,  1766,  1767,  1782. 
1784,  1787,  and  1789  and  P.L.  101-73. 
Section  701.6  is  also  authorized  by  31  U.S.C. 
3717.  Section  701.31  is  also  authorized  by  15 
U.S.C.  1601  et  seq..  42  U.S.C.  1861  and  42       , 
U.S.C.  3601-3610. 

2.  Section  701.22  is  amended  by 
revising  paragraphs  (a)(4)  and  {a)(5)  to 
read  as  follows: 

§701.22    Loan  participation. 

(a)'  »  * 

(4)  Credit  union  organization  means 
any  credit  union  service  organization 
meeting  the  requirements  of  part  712  of 
this  chapter.  This  term  does  not  include 
trade  associations  or  membership 
organizations  principally  composed  of 
credit  unions. 

(5)  Financial  organization  means:  (i) 
Any  federally  chartered  or  federally 
insured  financial  institution;  and 

(ii)  Any  state  or  federal  government 
agency  and  their  subdivisions.      * 
*        *        *        *        * 

[FR  Doc.  03-16793  Filed  7-2-03;  8:45,am] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  745 

Share  Insurance  ai^d  Appendix 

AGENCY:  National  Credit  Union 

Administration  (NCUA). 

ACTION:  Pro>posed  rule  with  request  for 

comments. 


SUMMARY:  NCUA  proposes  to  amend  its 
share  insurance  rules.  The  amendments 
simplify  and  clarify  these  rules  and 
provide  parity  with  the  deposit 
insurance  rules  of  the  Federal  Deposit 
Insiirance  Corporation  (FDIC). 
Specifically,  the  amendments:  clarify 
how  revocable  trust  accounts  are 
established  and  insured;  provide 
continuation  of  coverage  following  the 


death  of  a  member  and  for  separate 
coverage  after  the  merger  of  insiued 
credit  unions  for  limited  periods  of 
time;  and  clarify  that  there  is  coverage 
for  Coverdell  Education  Savings 
Accoimts,  formerly  Education  IRAs. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  2003. 
ADDRESSES:  Direct  comments  to  Becky 
Baker,  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428.  You  are  encouraged  to  fax 
comments  to  (703)  518-6319  or  email 
comments  to  regcomments@ncua.gov 
instead  of  mailing  or  hand-delivering 
them.  Whatever  method  you  choose, 
please  send  comments  by  one  method 
only. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Kressman,  Staff  Attorney,  Office 
of  General  Counsel,  at  the  above  address 
or  telephone:  (703)  518-6540. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  accordance  with  NCUA's 
regulatory  review  process,  NCUA  staff 
has  identified  part  745  as  a  regulation  in 
need  of  updating,  clarification  and 
simplification.  To  diat  end,  NCUA  is 
proposing  the  below  amendments  to 
improve  part  745  and  to  maintain  parity 
between  the  separate  federal  insurance 
programs  administered  by  NCUA  and 
FDIC. 

B.  Proposed  Amendments 

Revocable  Trust  Accounts 

A  revocable  trust  account  is  a 
testamentary  account  that  evidences  the 
owner's  intent  to  have  funds  in  the 
account  pass  to  named  beneficiaries 
upon  the  owner's  death.  NCUA  is 
increasingly  receiving  inquiries  fi-om 
credit  unions  and  credit  union  members 
regarding  three  aspects  of  revocable 
trust  accounts.  Specifically,  these         v 
inquiries  concern  how:  (1)  Revocable 
trusts  are  created;  (2)  an  owner 
demonstrates  testamentary  intent;  and 
(3)  the  interests  of  nonqualifying 
beneficiaries  are  treated. 

Unlike  more  complicated  trusts  such 
as  living  trusts,  which  require  formal, 
often  complex,  written  trust  documents, 
simple  revocable  trusts  can  be  created  at 
the  credit  union  merely  by  indicating 
that  intent  in  the  title  to  an  account. 
Common  terms  used  in  the  account  title 
to  create  a  revocable  trust  and  indicate 
the  owner's  intent  include  "payable  on 
death",  "in  trust  for",  and  "as  trustee 
for",  or  acronyms  for  these  phrases, 
respectively,  POD,  ITF  and  ATF.  For 
example,  the  account  title  "John  Smith 


POD  to  Mary  Smith"  is  sufficient  to 
create  a  revocable  trust  account. 
Although  not  preferable,  the  account 
tide  "John  Smith  POD"  is  also  sufficient 
to  create  a  revocable  trust  account.  To 
be  insurable  as  a  revocable  trust 
account,  however,  the  beneficiaries 
must  be  specifically  named  in  the  credit 
union's  account  records.  NCUA  believes 
that  naming  the  beneficiaries  in  the 
accoimt  title  is  the  most  effective  way  of 
establishing  insurance  coverage. 

NCUA's  share  insurance  rules  provide 
that  an  owner's  funds  in  a  revocable 
trust  account  are  separately  insiued  up 
to  $100,000  for  each  qualifying 
beneficiary  named  in  the  account.  12 
CFR  745.4.  A  qualifying  beneficiary  is 
the  owner's  spouse,  child,  grandchild, 
parent,  brother  or  sister.  Id.  All  others 
are  nonqualifying  beneficiaries. 

NCUA  treats  the  interests  of 
nonqualifying  beneficiaries  named  in 
the  revocable  trust  account  as  the 
individually  owned  funds  of  the  owner 
of  the  account.  In  this  context,  these 
funds  would  be  aggregated  with  all 
"other  individual  accounts  of  the  owner 
and  insured  up  to  $100,000.  The  current 
language  of  §  745.4(c)  could  be  read  as 
providing  that  these  nonqualifying' 
beneficiary  interests  will  only  be 
insured  as  the  individually  owned       ' 
funds  of  the  owner  if  the  owner  has 
actually  opened  an  individual  account 
in  the  insiu^d  credit  union  where  the 
revocable  trust  account  is  held.  12  CFR 
745.4(c).  NCUA  proposes  to  revise  that 
section  to  make  clear  that  it  will  treat 
nonqualifying  beneficiary  interests  as 
the  individually  owned  funds  of  the 
owner  even  where  the  owner  has  not 
actually  opened  an  individual  account 
at  die  credit  union.  This  is  consistent 
with  FDIC's  treatment  of  Uiese  funds. 

Insurance  Coverage  Following  the  Death 
of  a  Member  ' 

The  death  of  a  member  results  in  an 
immediate  change  in  the  ownership  of 
the  member's  share  accounts.  This 
change  in  ownership  could  significantly 
change  the  amoimt  of  share  insurance 
coverage  available  for  those  accounts, 
most  likely  reducing  coverage. 

For  example,  a  husband  and  wife  may 
hold  a  joint  account,  a  joint  revocable 
trust  accoimt  for  the  benefit  of  their  two 
children,  and  two  individual  accoimts 
in  their  own  names.  Assuming  these 
accounts  satisfy  all  applicable 
requirements,  these  four  accounts 
would  be  insured  up  to  a  maximum  of 
$800,000.  The  $800,000  is  broken  down 
as  follows:  $200,000  for  the  joint 
account;  $400,000  for  the  joint  revocable 
trust  account;  and  $100,000  for  each  of 
the  two  individual  accounts.  Upon  the 
death  of  either  the  husband  or  wife, 


Federal  Register/ Vol.  68.  No.  128 /Thursday.  July's.  2003 / Proposed  Rules 


39869 


however,  the  surviving  spouse  would 
become  the  sole  owner  of  the  joint 
account  and  the  joint  revocable  trust 
account.  Under  NCUA  share  insurance 
rules,  the  joint  account  would  be 
transformed  into  an  individual  account 
subject  to  aggregation  with  the  surviving 
spouse's  other  individual  account  and 
insiued  up  to  a  maximiun  of  $100,000. 
The  single  ownership  (individual) 
account  in  the  name  of  the  deceased 
spouse  would  continue  to  be  insured 
separately  from  the  other  accounts.  The 
maximiun  coverage  of  the  joint 
revocable  trust  account  would  be 
reduced  from  $400,000  to  $200,000. 
because  coverage  for  this  type  of 
accoimt  is  calculated  as  $100,000  for 
each  combination  of  settlors  and 
qualifying  beneficiaries.  In  sum,  the 
maximum  coverage  of  the  foiu  accounts 
would  be  reduced  immediately  upon 
the  death  of  the  husband  or  wife  fit)m 
$800,000  to  $400,000. 

NCUA  does  not  believe  this  result  is 
fair  or  desirable.  NCUA  recognizes  there 
are  a  niunber  of  practical  difficulties  a 
member's  siuvivors  might  encounter  in 
attempting  to  restructiu^  the  member's 
share  accoiuits  immediately  upon  the 
member's  death.  NCUA  further 
recognizes  that  these  difficulties  are 
worsened  in  that  they  would  occiu  at  a 
time  of  grief  when  dealing  with 
financial  matters  may  not  be  a  priority 
for  the  member's  survivors. 
Accordingly,  NCUA  believes  it  would 
be  beneficial  to  grant  a  six-month  grace 
period  after  a  member's  death  for  his  or 
her  survivors  to  restructure  the 
accounts.  During  this  grace  period,  the 
insurance  coverage  of  the  deceased 
member's  accounts  would  not  change 
from  that  available  immediately  before 
the  member's  death,  unless  the  accoimts 
are  restructured  diu-ing  the  grace  period 
by  those  authorized  to  do  so.  Because 
the  intent  of  this  grace  period  is  to  avoid 
reduced  insurance  coverage,  the  grace 
period  will  not  be  applied  if  doing  so 
would  result  in  decreased  share 
insurance  coverage. 

Insurance  Coverage  After  the  Merger  of 
Insured  Credit  Unions 

NCUA  encourages  members  to 
structure  their  accounts  at  insured 
credit  unions  in  a  manner  that  will 
provide  maximum  share  insurance 
coverage  and  has  developed  a  share 
insurance  program  to  facilitate  that  goal. 
As  part  of  that  program,  a  member's 
share  accoimts  at  an  insured  credit 
union  are  insured  separately  from  that 
member's  share  accounts  at  any  other 
separately  chartered,  insured  credit 
union.  Because  of  this,  the  merger  of 
insured  credit  unions  could  jeopardize 
a  member's  insurance  coverage  even 


when  a  member  has  structured  his  or 
her  accounts  at  different  insured  credit 
unions  to  be  fully  insured.  Specifically, 
when  a  member  has  accounts  at  more 
than  one  insured  credit  union,  a  merger 
of  those  credit  unions  could  reduce  the 
amount  of  share  insurance  coverage  the 
member  had  before  the  merger.  For 
example,  member  X  has  a  $75,000 
individual  account  at  insured  credit 
union  A  and  a  $50,000  individual 
account  at  insured  credit  union  B.  Both 
accounts  are  fully  insured  because  a 
member  is  entitled  to  $100,000  of 
coverage  in  the  aggregate  for  all 
individual  accounts  in  each  insured 
credit  union.  12  CFR  745.1;  12  CFR 
745.3.  If  insured  credit  unions  A  and  B 
merge,  then  X  would  have  individual 
accounts  in  the  surviving  insured  credit 
union  totaling  $125,000.  X  would  be 
insured  for  $100,000  and  uninsured  for 
$25,000. 

NCUA  does  not  believe  members 
should  immediately  have  reduced  share 
insurance  coverage  as  a  result  of  credit 
union  mergers.  Accordingly,  NCUA 
proposes  to  provide  members  with  a  six- 
month  grace  period  following  the 
merger  of  insured  credit  unions,  during 
which  time  members  will  receive 
separate  insurance  of  their  accounts  as 
though  no  merger  had  occurred.  NCUA 
believes  six  months  is  sufficient  time  for 
members  to  restructure  their  accounts  to 
maximize  share  insurance  coverage. 

A  share  certificate  that  matures  after 
the  six-month  grace  period  will  receive 
the  separate  insurance  treatment  until 
the  first  maturity  date  following  the 
grace  period.  A  share  certificate  that 
matures  during  the  six-month  grace 
period  and  is  renewed  for  the  same  term 
and  dollar  amount  will  receive  the 
separate  insurance  treatment  until  the 
first  maturity  date  after  the  grace  period 
under  the  terms  of  the  renewed 
certificate.  A  share  certificate  that 
matures  during  the  grace  period  that  is 
not  renewed,  or  is  renewed  on  any  basis 
other  than  for  the  same  term  and  dollar 
amount  as  the  original  certificate,  is 
separately  insured  only  for  the  six- 
month  grace  period.  * 

Coverdell  Education  Savings  Accounts 

In  May  2000,  Education  IRAs  were 
specified  as  insurable  under  NCUA's 
share  insuraace  rules  as  irrevocable 
trust  accounts.  65  FR  34921  (June  1, 
2000).  Since  that  time.  Education  IRAs 
have  been  replaced  with  Coverdell 
Education  Savings  Accounts.  NCUA 
proposes  to  revise  the  share  insurance 
rules  to  reflect  that  change. 


Regulatory  Procedures 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  proposed  rule  may  have  on  a 
substantial  number  of  small  credit 
unions  (those  under  one  million  dollars 
in  assets).  The  proposed  rule  only 
clarifies  the  share  insurance  coverage 
available  to  credit  union  members, 
without  imposing  any  regulatory 
burden.  The  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  credit 
unions,  and,  therefore,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  the 
proposed  rule  would  not  increase 
paperwork  requirements  under  the 
Paperwork  Reduction  Act  of  1995  and 
regulations  of  the  Office  of  Management 
and  Budget. 

Executive  Order  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  actions  on 
state  and  local  interests.  In  adherence  to 
fundamental  federalism  principles, 
NCUA,  an  independent  regulatory 
agency  as  defined  in  44  U.S.C.  3502(5), 
voluntarily  complies  with  the  executive 
order.  The  proposed  rule  would  not 
have  substantial  direct  effects  on  the 
states,  on  the  connection  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  NCUA  has 
determined  that  this  proposed  rule  does 
not  constitute  a  policy  that  has 
federalism  implications  for  purposes  of 
the  executive  order. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999— Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

The  NCUA  has  determined  that  this 
proposed  rule  would  not  affect  family 
well-being  within  the  meaning  of 
section  654  of  the  Treasury  and  General 
Government  Appropriations  Act,  1999, 
Pub.  L.  105-277,  112  Stat.  2681  (1998). 

Agency  Regulatory  Goal 

NCUA's  goal  is  to  promulgate  clear 
and  understandable  regulations  that 
impose  minimal  regulatory  burden.  We 
request  your  comments  on  whether  the 
proposed  rule  is  understandable  and 
minimally  intrusive. 
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List  of  Subjects  in  12  CFR  Part  745 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Claims,  Credit  unions. 

By  tlie  National  Credit  Union 
Administration  Board  on  June  26.  2003. 
Becky  Baker, 
Secretary  of  the  Board. 

For  the  reasons  stated  above,  NCUA 
proposes  to  amend  12  CFR  part  745  as 
follows: 

PART  745-SHARE  INSURANCE  AND 
APPENDIX 

1.  The  authority  citation  for  part  745 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1757,  1765, 
1766,  1781,  1782,  1787.  1789. 

2.  Section  745.2  is  amended  by 
adding  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§  745.2    Generalprf  nciptes  applicable  in 
deteimlning  Insurance  of  accounts. 

***** 

(e)  Continuation  of  insurance 
coverage  following  the  death  of  a 
member.  The  death  of  a  member  will 
not  affect  the  member's  share  insurance 
coverage  for  a  period  of  six  months 
following  death  unless  the  member's 
share  accounts  are  restructtu^d  in  that 
time  period.  If  the  accoimts  are 
restructiu«d  during  the  six-month  grace 
period,  or  upon  the  expiration  of  the  six 
months  if  not  restructured,  the  share 
insiu-ance  coverage  will  be  provided  on 
the  basis  of  actual  ownership  of  the 
accounts  in  accordance  with  the 
provisions  of  this  part.  The  operation  of 
this  grace  period,  however,  will  not 
residt  in  a  reduction  of  coverage. 

(f)  Continuation  of  separate  share 
insurance  coverage  after  merger  of 
insured  credit  unions.  Whenever  the 
liability  to  pay  the  member  accounts  of 
one  or  more  insured  credit  unions  is 
assumed  by  another  insured  credit 
union,  whether  by  merger, 
consolidation,  other  statutory 
assumption  or  contract: 

(1)  "The  insured  status  of  the  credit 
unions  whose  member  accoimt  liability 
has  been  assumed  terminates,  for 
purposes  of  this  section,  on  the  date  of 
receipt  by  NCUA  of  satisfactory 
evidence  of  the  assumption;  and 

(2)  The  separate  insurance  of  member 
accounts  assumed  continues  for  six 
months  from  the  date  the  assumption 
takes  effect  or,  in  the  case  of  a  share 
certificate,  the  earliest  maturity  date? 
after  the  six-month  period.  In  the  case 
of  a  share  certificate  that  matures  within 
the  six-month  grace  period  that  is 
renewed  at  the  same  dollar  amount, 
either  with  or  without  accrued 


dividends  having  been  added  to  the 
principal  amount,  and  for  the  same  term 
as  the  original  share  certificate,  the 
separate  insurance  applies  to  the 
renewed  share  certificate  until  the  fiist 
maturity  date  after  the  six-month 
period.  A  share  certificate  that  matures 
within  the  six-month  grace  period  that 
is  renewed  on  any  other  basis,  or  that 
is  not  renewed,  is  separately  insured 
only  until  the  end  of  the  six-month 
grace  period. 

3.  Section  745.4  is  amended  by 
adding  two  sentences  to  the  end  of 
paragraph  (a)  and  revising  paragraph  (c) 
to  read  as  follows: 

§745.4    Revocable  trust  accounts. 

(a)  *   *   *  This  required  intention 
must  be  demonstrated  in  the  title  of  the 
account  using  commonly  accepted 
terms  such  as,  but  not  limited  to,  "in 
trust  for",  "as  trustee  for",  "payable  on 
death  to",  or  any  acronym  for  diese 
terms.  In  addition,  the  beneficiaries 
must  be  specifically  named  in  the  share 
account  records  of  the  insured  credit 
imion. 
***** 

(c)  If  the  named  beneficiary  of  a 
revocable  trust  account  is  other  than  the 
spouse,  child,  grandchild,  parent, 
brother  or  sister  of  the  account  owner, 
the  funds  corresponding  to  that 
beneficiary  shall  be  treated  as  an 
individually  owned  account  of  the 
owner,  aggregated  with  any  other 
individually  owned  accoimts  of  the 
owner,  and  insured  up  to  $100,000.  For 
example,  if  A  establishes  eui  account 
payable  upon  death  to  his  nephew,  the 
account  would  be  insured  as  an 
individual  account  owned  by  A. 
Similarly,  if  B  establishes  an  account 
payable  upon  death  to  her  husband,  son 
and  nephew,  two-thirds  of  the  account 
balance  would  be  eligible  for  revocable 
trust  account  coverage  up  to  $200,000 
corresponding  to  the  two  qualifying 
beneficiaries,  the  spouse  and  child.  The 
amount  corresponding  to  the  non- 
qualifying beneficiary,  the  nephew, 
would  be  deemed  to  be  owned  by  B  as 
an  individual  account  and  insured 
accordingly. 
***** 

4.  Section  745.9-1  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  745.9-1    Trust  accounts. 

*****. 

(c)  This  section  applies  to  trust 
interests  created  in  Coverdell  Education 
Savings  Accounts,  formerly  Education 
IRAs,  established  in  connection  with 
section  530  of  the  Internal  Revenue 
Code  (26  U.S.C.  530). 


5.  The  Appendix  to  part  745  is 
amended  by  revising  the  third  sentence 
of  Section  B  to  read  as  follows: 

Appendix  to  Part  745 — Examples  of 
Insurance  Coverage  Afforded  Accounts 
in  Credit  Unions  Insured  by  the 
National  Credit  Union  Share  Insurance 
Fund 


B.  How  Are  Revocable  Trust  Accounts 
Insured? 

*  *  *  If  the  named  beneficiary  of  a 
revocable  trust  account  is  other  than  the 
spouse,  child,  grandchild,  parent, 
brother  or  sister  of  the  account  owner, 
the  funds  corresponding  to  that 
beneficiary  shall  be  treated  as  an 
individually  owned  account  of  the 
owner,  aggregated  with  any  other 
individually  owned  accounts  of  the 

owner,  and  insured  up  to  $100,000. 

*   *   * 

***** 

[FR  Doc.  03-16794  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-29-AD1 

RIN  2120-AA64 

Airworthiness  Directives;  PILATUS 
Aircraft  Ltd.  Model  PC-7  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
PILATUS  Aircraft  Ltd.  (Pilatus)  Model 
PC-7  airplanes.  This  proposed  AD 
would  require  you  to  inspect  the 
forward  and  aft  dihedral  fittings  for 
cracks  and  replace  any  cracked  fitting. 
This  proposed  AD  would  also  require 
you  to  modify  the  aft  dihedral  fitting 
and  spar-cap  bolt  holes.  This  proposed 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  cracks  from 
developing  in  the  forward  and  aft 
dihedral  fittings,  which  could  residt  in 
failiu«  of  the  wing  in  certain  maneuvers. 
Such  failiue  could  lead  to  loss  of  control 
of  the  airplane. 
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DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  August  4.  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2003-CE-29-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the'  following  address: 
9^ACE-7-Docket®f aa.gov.  Comments 
sent  electronically  must  contain 
"Pocket  No.  2003-CE-29-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASai  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  bom 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missoiui  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket  . 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  sununarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  yoiu-  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2003-CE-29-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Federal  Office  for 
Civil  Aviation  (FOCA),  which  is  the 
airworthiness  authority  for  Switzerland, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Model  PC-7  airplanes.  The  FOCA 
reports  that  an  operator  of  a  similar 
aircraft  type  design,  which  uses 
identical  dihedral  fittings,  reported  a 
crack  in  one  fitting.  An  inspection  of  the 
fleet  revealed  stress  corrosion  cracking 
in  six  aft  dihedral  fittings.  Each  cracked* 
fitting  was  foimd  on  airplanes  that  had 
logged  more  than  3,000  hours  time-in- 
service  (TIS)  or  had  been  in  service  for 
10  years  or  more. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Cracks  in  the 
forward  and  aft  dihedral  fittings  could 
result  in  foiliue  of  the  wing  in  certain 
maneuvers.  Such  failiu^  could  lead  to 
loss  of  control  of  the  airplane. 

Is  there  service  information  that 
applies  to  this  subject?  Pilatus  has 
issued  Pilatus  PC-7  Service  Bulletin  No. 
57-006,  Revision  No.  3,  dated  January 
15, 2003. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for: 
— inspecting  the  forward  and  aft 

dihedral  fittings  for  cracks;  and 
— modifying  the  aft  dihedral  fitting  and 

spar-cap  bolt  holes. 

What  action  did  the  FOCA  take?  The 
FOCA  classified  this  service  information 
as  mandatory  and  issued  Swiss  AD 
Number  HB  2003-196,  dated  May  12, 
2003,  in  order  to  ensiu«  the  continued 
airworthiness  of  these  airplanes  in 
Switzerland. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
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manufactured  in  Switzerland  and  are 
type  certificated  for  operation  in  the 
United  States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

P\irsuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  FAA  informed  of  the  situation 
described  above. 

TTie  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  FOCA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 

— ^the  unsafe  condition  referenced  in 
this  dociunent  exists  or  could  develop 
on  other  Pilatus  Model  PC-7  airplanes 
of  the  same  type  design  that  are  on  the 
U.S.  registry; 

— the  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  imsafe  condition. 
What  would  this  proposed  AD 

require?  This  proposed  AD  would 

require  you  to: 

— inspect  the  forward  and  aft  dihedral 

fittings  for  cracks; 
— replace  any  cracked  fittings  found; 

and 
— modify  the  aft  dihedral  fittings  and 

spar-cap  bolt  holes. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10, 
2002,  FAA  published  a  new  version  of 
14  CFR  part  39  (67  FR  47997,  July  22, 
2002),  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  special  flight  permits, 
alternative  methods  of  compliance,  and 
altered  products.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 

Cost  Impact: 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  10  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  actions  of  this  AD: 
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Inspections 


Labor  cost 


3  workhours  per  fitting  (4  fittings  per  airplane)  x  $60  per  hour  = 
$180  per  fitting. 


Parts  cost 


Not  applicable 


Total  cost  per  airplane 


$180  X  4  fittings  per  air- 
plane =  $720. 


Total  cost  on  U.S. 
operators 


$720  X  10  =  $7,200. 


Forward  Dihedral  Fitting  Replacement 


Labor  cost 


93  workhours  per  fitting  (2  fittings  per  airplane)  x  $60  per  hour  =  $5,580  per  fitting 


Parts  cost 


$142  per  replacement  fitting 


.  Total  cost  per  airplane 


$5,722  per  fitting 


Aft  Dihedral  Fitting  Replacement  and  Modification 


Labor  cost 


20  workhours  per  fitting  for  replacement  and  modification  (2  fittings 
per  airplane)  x  $60  per  hour  =  $1,200  per  fitting. 

10  workhours  per  fitting  for  modification  only  (2  fittings  per^  airplane) 
X  $60  per  hour  =  $600  per  fitting. 


Parts  cost 


$76  per  replacement  fitting 
and  $66  for  modification 
bolts. 


Total  cost  per  airplane 


$1,200  +  $76  +  $66  =  $1,342  (labor,  re- 
placement, and  modification  per  fitting). 

$600  +  $66  =  $666  (labor  and  modification 
per  fitting). 


Compliance  Time  of  This  Proposed  AD 

What  would  be  the  comphance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  whichever 
occurs  later:  (1)  upon  the  accumulation 
of  3,000  hours  time-in-service  (TIS)  on 
the  dihedral  fittings  or  10  years  after 
installation  of  the  dihedral  fittings, 
wrhichever  occurs  first;  or  (2)  within  90 
days  after  the  effective  date  of  the 
proposed  AD. 

Why  is  the  compliance  time  of  this 
proposed  AD  presented  in  both  hours 
TIS  and  calendar  time?  Cracking  of  the 
dihedral  fittings  on  the  affected 
airplanes  is  caused  by  stress  corrosion, 
which  starts  as  a  result  of  high  local 
stress  incurred  through  operation. 
Corrosion  can  then  develop  regardless 
of  whether  the  airplane  is  in  flight  or  on 
the  ground.  The  cracks  may  not  be 
noticed  initially  as  a  result  of  the  stress 
loads,  but  gould  then  progress  as  a 
result  of  corrosion.  The  stress  incurred 
diuing  flight  operations  or  temperature 
changes  could  then  cause  rapid  crack, 
growth.  In  order  to  ensiue  that  these 
stress  corrosion  cracks  do  not  go 
undetected,  a  compliance  time  of 
specific  hours  TIS  and  calendar  time  is 
utilized. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 


the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  hy 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Aircraft  Ltd.:  Docket  No.  2003-CE- 
29- AD 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  PC-7  airplanes, 
manufacturer  serial  numbers  (MSN)  101 
through  618.  that  are: 

(1)  equipped  with  forward  arid  aft  dihedral 
fittings,  part  number  (P/N)  111.34.07.469. 
111.34.07.470,  111.34.07.471,  and  P/N 
111.34.07.472;  and 

(2)  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  cracks  from  developing  in  the 
forward  and  aft  dihedral  fittings,  which 
could  result  in  failure  of  the  wing  in  certain 
maneuvers.  Such  failure  could  lead  to  loss  of 
control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


:    -.    t'.li- 
.J.U  .    ,  ■   ><j  1  ..i)s:. 


1(1 


j>iiv/oi  if,:  vfijft-^i. 
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Actions 


(j1)  Accomplish  the  following  inspections: 
|(i)  Using  Impedance-Plane  Eddy-Cun-ent  in- 
spection procedures,  inspect  the  aft  dihe- 
dral fittings,   P/N   111.34.07.469  and  P/N 
111.34.07.470,  for  cracks;  and 
(ii)    Using    Radiographic    Inspection    proce-  ' 
dures,  inspect  the  forward  dihedral  fittings, 
P/N  111.34.07.471  and  P/N  111.34.07.472. 
for  cracks. 


Compliance 


(2)  It  a  crack  is  found  in  any  aft  dihedral  fittings, 
4»/N  111.34.07.469  and/or  P/N 

(111.34.07.470,  replace  with  an  improved  fit- 
ling,  P/N  557.10.09.071  and/or  P/N 
$57.10.09.072  (as  applicable  or  F/^-ap- 
proved  equivalent  P/N),  and  modify  the  spar- 
cap  tx)lt  holes. 


(3)  If  no  cracks  are  found  in  any  aft  dihedral  fit- 
tings,      P/N       111.34.07.469      and       P/N 

I  111.34.07.470,  modify  the  fittings  and  the 
spar-cap  bolt  holes. 


(4)  If  cracks  are  found  in  any  fonward  dihedral 
I  fittings,  P/N  111.34.07.471  and/or  P/N 
Mil  .34.07.472,  replace  with  a  new  part. 


(5)  If  no  cracks  are  found  in  any  forward  dihe- 
dral fittings,  P/N  111.34.07.471  and  P/N 
1 1 1 .34.07.472,  no  further  actkm  is  required. 


(6)  Only  install  aft  dihedral  fittings  that  have  a 
P/N  of  557.10.09.071  and  P/N 
557.10.09.072.  You  must  also  accomplish  the 
spar-cap  bolt  hole  modification. 


At  whk:tiever  of  the  foltowing  occurs  later,  un- 
less already  accomplished:  upon  the  accu- 
mulatran  of  3,000  hours  time-in-servk» 
(TIS)  on  ttie  dihedral  fittings  or  10  years 
after  installation  of  the  dihedral  fittings, 
whk:hever  occurs  first;  or  wittiin  90  days 
after  the  effective  date  of  this  AD. 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


Prior  to  hjrther  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


Prior  to  further  flight  after  the  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


Not  applnable. 


As  of  the  effective  date  of  this  AD. 


Procedures 


Inspect  in  accordance  with  Pilatus  PC-7 
Service  Bulletin  No.  57-006,  Reviskxi  No. 
3,  dated  January  15.  2003. 


Modify  in  acconJance  with  Pilatus  PC-7  Serv- 
k:e  Bulletin  No.  57-006,  Revision  No.  3, 
dated  January  15,  2003. 


Modify  in  accordance  with  Pilatus  PC-7  Serv- 
kx  Bulletin  No.  57-006,  Revision  1^.  3, 
dated  January  15,  2003. 


Not  appticable. 


Not  applk:able. 


Modify  ttie  spar-cap  tx)lt  holes  in  accordance 
with  Pilatus  PC-7  Servrce  Bulletin  No.  57- 
006,  Revision  No.  3,  dated  January  15, 
2003. 


'  (e)  Can  I  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Standards 
OfRce,  Small  Airplane  Directorate.  For 
information  on  any  already  approved 
ahemative  methods  of  compliance,  contact 
Doug  Rudolph,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
teJephone:  (816)  329-4059;  facsimile:  (816) 
329-4090. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile:  +41 
41  619  6224;  or  from  Pilatus  Business 
Aircraft  Ltd.,  Product  Support  Department, 
11755  Airport  Way,  Broomfield,  Colorado 
80021;  telephone:  (303)  465-9099;  facsimile: 
(303)  465-6040.  You  may  view  these 
documents  at  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106. 

Note:  The  subject  of  this  AD  is  addrc/ssed 
in  Swiss  AD  HB  2003-196,  dated  May  12, 
2003. 


Issued  in  Kansas  City,  Missouri,  on  June 
26,  2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-16844  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  131 
[Docket  No.  OOP-0685] 

Miilc  and  Cream  Products  and  Yogurt 
Products;  Petition  to  Revolw 
Standards  for  Lowfat  Yogurt  and 
Nonfat  Yogurt  and  to  Amend 
Standards  for  Yogurt  and  Cultured  Milk 

AGENCY:  Eood  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  a  petition  has  been  filed  requesting 
that  the  agency  revoke  the  standards  of 
identity  for  lowfat  yogurt  and  nonfat 


yogurt;  amend  the  standard  of  identity 
for  yogurt  in  numerous  respects, 
including  incorporation  of  provisions 
for  lowfat  and  nonfat  yogurt;  and  amend 
the  standard  of  identity  for  cultured 
milk  in  numerous  respects,  including 
allowing  for  the  use  of  the  alternate  term 
"fermented  milk."  We  request  comment 
on  whether  the  actions  requested  by  the 
petition  would  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers. 
DATES:  Submit  written  or  electronic 
comments  by  October  1,  2003. 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  The 
petition  is  available  for  review  at  the 
Division  of  Dockets  Management  or 
electronically  on  FDA's  Web  site  at 
http://www.fda.gov/ohrms/dockets/98fr/ 
00p-0685-cp00001.pdf  You  may  also 
request  a  copy  of  the  petition  from  the 
Division  of  Dockets  Management. 
FOR  FURTHER  INFORMATION  CONTACT:  Ritu 
Nalubola,  Office  of  Nutritional  Products, 
Labeling,  and  Dietary  Supplements, 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-820),  Food  and  Drug 
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Administration,  5100  Paint  Branch 
Pkwy..  College  Park,  MD  20740,  301- 
436-2371. 

SUPPLEMENTARY  INFORMATION: 
I.  The  Petition 

The  National  Yogurt  Association 
(NYA)  submitted  a  citizen  petition  on 
February  18.  2000.  requesting  that  FDA 
revoke  the  standards  of  identity  in  part 
131  (21  CFR  part  131)  for  lowfat  yogurt 
(§  131.203)  and  nonfat  yogurt 
(§131.206),  amend  the  current  standard 
of  identity  for  yogurt  (§131.200),  and 
amend  the  standard  of  identity  for 
cultured  milk  (§  131.112). 

In  its  petition,  NYA  stated  that  its 
proposed  standard  establishes  that:  (1) 
Yogurt  is  a  food  product  containing  a 
minimum  level  of  certain  live  and  active 
cultures:  (2)  takes  into  account  current 
industry  practices;  (3)  recognizes  the 
need  to  allow  for  use  of  future 
technologies:  and  (4)  establishes  a  clear, 
consistent,  modernized,  and  flexible 
yogurt  standard  that  vfould  benefit  both 
industry  and  consumers.  Specifically, 
NYA's  proposed  yogurt  standard:  (1) 
Requires  a  minimum  level  of  active 
cidtiu-es  of  10^  colony- forming  units 
(CFU)  per  gram  (/g);  (2)  requires  an 
acidity  of  pH  4.6  or  lower;  (3)  requires 
a  minimum  level  of  total  dairy 
ingredients  of  51  percent;  (4)  provides 
for  preculture  homogenization  and 
pasteurization;  (5)  permits  the  use  of 
reconstituted  milk  and  whey  protein 
concentrate  (WPC)  as  "standard  dairy 
ingredients";  (6)  provides  for  the  use  of 
any  milk-derived  ingredients  under 
optional  dairy  ingredients;  (7)  permits 
the  use  of  safe  and  suitable  sweeteners, 
emulsifiers,  and  preservatives;  (8) 
permits  the  optional  use  of  any  safe  and 
suitable  ingredients  added  for 
nutritional  or  functional  purpose;  and 
(9)  makes  provisions  for  lowfat  and 
nonfat  yogurts  based  on  total  fat  content 
of  the  food  per  reference  amount 
customarily  consumed  (RACC).  In 
addition,  NYA  requested  that  the 
current  standard  of  identity  for  cultured 
milk  be  amended  to  "conform"  to  the 
proposed  standard  for  yogurt. 
Specifically,  NYA's  proposed 
amendments  to  the  cultured  milk 
standard:  (1)  Provide  for  the  alternate 
term  "fermented  milk";  (2)  require  a 
minimum  level  of  total  dairy  ingredients 
of  51  percent;  (3)  permit  the  use  of 
reconstituted  milk  and  WPC  as 
"standard  dairy  ingredients";  (4) 
provide  for  the  use  of  any  milk-derived 
ingredient  imder  optional  dairy 
ingredients;  (5)  permit  the  use  of  safe 
and  suitable  sweeteners,  emulsifiers, 
and  preservatives;  and  (6)  permit  the 
use  of  any  safe  and  suitable  ingredients 


mmm 


added  for  a  nutritional  or  functional 
purpose. 

FDA  is  pubhshing  this  document  in 
accordance  with  section  701(e)(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  371(e)(1)).  which 
directs  the  Secretary  of  Health  and 
Human  Services  to  publish  proposals 
made  by  petition  to  amend  or  repeal  a 
dairy  food  standard,  so  long  as  the 
petition  includes  reasonable  grounds  for 
the  action  requested,  and  to  provide 
interested  persons  with  an  opportunity 
to  present  their  views.  FDA  tentatively 
finds  that  NYA's  petition  presents 
reasonable  grounds.  Therefore,  FDA 
requests  comment  on  whether  the 
actions  proposed  in  the  petition  would 
promote  honesty  and  fair  dealing  in  the 
interest  of  consumers. 

II.  Grounds  for  the  Suggested  Changes 
to  Yogurt,  Lowfat  Yogurt,  Nonfat 
Yogurt,  and  Cultured  Milk  Standards 

NYA  pointed  out  that  several 
provisions  of  the  standards  of  identity 
for  cultured  milk,  yogurt,  lowfat  yogurt, 
and  nonfat  yogurt  are  currently  stayed 
(47  FR  41519,  September  21,  1982).  The 
stayed  provisions  are:  (1)  Those 
provisions  of  §§  131.112(d)(1), 
131.200(c)(1),  131.203(c)(1),  and 
131.206(c)(1)  that  restrict  the  type  of 
milk-derived  ingredients  that  may  be 
used,  to  those  so  nam^d,  to  increase  the 
nonfat  solids  content  of  cultured  milk 
and  yogurts;  (2)  those  provisions  of 
§§  131.200(a),  131.203(a),  and 
131.206(a)  that  exclude  the  use  of 
reconstituted  dairy  ingredients  as  the 
basic  ingredient  in  the  manufacture  of 
yogurts;  (3)  those  provisions  of 
§§  131.200(c),  131.203(c),  and 
131.206(c)  insofar  as  they  exclude  the 
addition  of  preservatives  to  yogurts;  (4) 
those  provisions  of  §§  131.200(a), 
131.203(a),  and  131.206(a)  that  set  a 
minimum  titratable  acidity  of  0.9 
percent,  expressed  as  lactic  acid;  and  (5) 
the  provision  in  §  131.200(a)  that  the 
3.25  percent  minimum  milkfat  level 
applies  to  yogurt  after  the  addition  of 
one  or  more  of  the  optional  sources  of 
milk  solids  not  fat  listed  in 
§  131.200(c)(1).  NYA  contended  that 
these  stayed  provisions  create  muhiple 
gaps  in  the  standards  for  which  no 
guidelines  exist  and,  as  a  result,  the 
integrity  of  the  food  "yogurt"  is  not 
maintained. 

According  to  NYA,  yogurt  has  been 
characterized  for  centuries  by  its  live 
and  active  cultures,  and  thus  a 
minimum  content  of  live  and  active 
cultiu-es  is  crucial  to  the  yogurt  standard 
of  identity  to  promote  honesty  and  fair 
dealing  in  the  interest  of  consumers. 
NYA  noted  that  consumers  identify 
yogurt  with  hve  and  active  cultures  and 


expect  yogurt  to  contain  a  significant 
amount  of  these  cultures  when  they 
purchase  the  product,  but  have  no 
assurance  under  the  current  standard 
that  the  yogurt  will  contain  such 
cultures.  NYA  maintained  that  its 
proposed  standard  recognizes  the 
defining  characteristics  of  yogurt  and 
^  establishes  that  yogurt  is  a  product  of 
fermentation  of  certain  characterizing 
cultures,  and  that  the  finished  food 
contains  a  significant  quantity  of  these 
live  and  active  cultures  consistent  with 
consumer  expectations. 

NYA  also  stated  that  the  proposed 
amendments  to  the  standard  for 
cultured  milk  would  further  serve 
consumer  interest.  Under  its  proposed 
actions,  NYA  maintained  that  foods 
otherwise  satisfying  the  standard  of 
identity  for  yogurt  that  do  not  contain 
the  required  level  of  the  characterizing 
live  and  active  cultures  would  not  be 
named  "yogurt";  rather  they  would  be 
named  "cultxired  milk"  or  "fermented 
milk."  Consequently,  NYA  stated, 
consumers  would  not  be  misled  into 
believing  that  these  foods  contain  a 
significant  amount  of  live  and  active 
cultures. 

NYA  also  maintained  that  its  proposal 
would  ensure  that  aspects  of  yogurt 
labeling,  such  as  the  use  of  nutrient 
content  claims,  are  consistent  with  the 
requirements  of  the  Nutrition  Labeling 
and  Education  Act  of  1990  (NLEA) 
(Public  Law  101-535).  NYA  stated  that 
its  proposed  standard  maintains  the 
three  yogurt  types  (full  fat,  lowfat,  and 
nonfat  yogurts)  so  manufacturers  can 
continue  to  make  lowfat  and  nonfat 
yogurts  without  meeting  the  nutritional 
equivalence  requirement  as  described  in 
§  130.10  (21  CFR  130.10).  In  addition, 
NYA  maintained  that  its  proposed 
standard  would  change  the  milkfat 
content  requirements  of  lowfat  and 
nonfat  yogurts  to  "directly  parallel"  the 
nutrient  content  claim  requirements  for 
the  terms  "lowfat"  and  "nonfat" 
established  under  the  NLEA  (21  CFR 
101.62(b)). 

Additionally,  NYA  noted  that  food 
technology  has  advanced  and  industry 
practices  related  to  yogurt 
manufacturing  have  changed  since  the 
yogurt  standards  have  been  in  place. 
Consequently,  NYA  asserted  that  the 
current  yogurt  standards  impede  the 
yogiut  industry  and  do  not  allow 
manufactiuers  to  implement  advances 
in  food  technology.  NYA  stated  that  its 
proposed  standard  establishes  a 
modernized,  flexible  standard  of 
identity  for  yogurt,  taking  into  account 
current  industry  practices  and 
recognizing  the  need  to  allow  for  use  of 
future  teclmologies. 
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m.  Matters  of  Particular  Interest  to 
FDA 

FDA  requests  that  interested  persons 
submit  data  and  information  concerning 
the  need  for,  and  the  appropriateness  of, 
revoking  the  standards  for  lowfat  and 
nonfat  yogurt  and  amending  the 
standards  for  yogurt  and  cultured  milk. 
FDA  specifically  requests  comment  on 
the  following  provisions  set  forth  in  the 
petition: 

I.  A  single  standard  of  identity  for 
yogurt,  which  includes  provisions  for 
lowfat  and  nonfat  yogurts; 

1 2.  A  minimum  of  10^  CFU/g  of  live 
aiid  active  characterizing  cultures  at  the 
time  of  manufacture  of  yogurt; 

3.  An  acidity  of  pH  4.6  or  lower, 
rather  than  the  current  requirement  of 
titratable  acidity  expressed  as  lactic  acid 
in  yogurt; 

4.  The  use  of  optional  milk-derived 
ingredients  after  pasteiuization  and 
culturing  of  yogurt; 

5.  The  use  of  reconstituted  dairy 
ingredients  and  WPC  as  basic  dairy 
ingredients  in  yogurt,  and  the 
specifications  related  to  WPC,  when 
used; 

6.  The  optional  use  of  any  milk- 
derived  ingredient  that  provides  a 
technical  or  functional  purpose  in 
yogurt; 

7.  The  minimum  dairy  ingredients 
content  requirement  of  51  percent  of  the 
total  weight  of  yogurt; 

8.  The  use  of  any  safe  and  suitable 
nutritive  or  normutritive  sweeteners  in 
yogurt; 

9.  The  use  of  safe  and  suitable 
emulsifiers  in  yogurt; 

10.  The  use  of  safe  and  suitable 
preservatives  in  yogurt; 

II.  The  use  of  any  safe  and  suitable 
ingredient  added  for  a  nutritional  or 
fmictional  purpose  in  yogurt; 

12.  The  use  of  the  descriptor  "nonfat" 
on  a  yogurt  that  may  contain  less  than 
0.5  g  of  total  fat  per  RACC  (i.e.,  225  g 
for  yogtui  (21  CFR  101.12)); 

13.  The  use  of  the  descriptor  "lowfat" 
on  a  yogurt  that  may  contain  at  least  0.5 
g  but  not  more  than  3.0  g  total  fat  per 
RACC;  and 

14.  The  need  to  amend  the  standard 
for  cultured  milk  to  provide  for  the 
alternate  term  "fermented  milk"  and  to 
make  it  consistent  with  any  changes 
made  in  the  standard  for  yogurt,  and  the 
appropriateness  of  the  proposed 
amendments  to  the  standard  for 
cultured  milk. 

After  reviewing  the  comments 
received,  FDA  will  determine  the  need 
for,  and  appropriateness  of,  each  of  the 
amendments  requested  by  NYA  and  will 
decide  what  actions  are  appropriate.  To 
facilitate  comment,  in  the  following 


paragraphs  FDA  discusses  some  of  the 
amendments  requested  by  NYA. 

1.  The  standards  for  yogiut  and 
cultiuBd  milk  proposed  by  NYA  permit 
the  use  of  any  safe  and  suitable 
ingredient  added  for  a  nutritional  or 
functional  purpose.  NYA  states  that  this 
provision  is  necessary  to  maintain 
enough  flexibility  in  the  standards  to 
permit  the  use  of  novel  ingredients  as 
they  are  developed.  FDA  recognizes  the 
need  for  food  standards  to  permit 
flexibility  in  food  technology,  so  long  as 
that  technology  does  not  alter  the  basic 
nature  or  essential  characteristics  of  the 
food.  The  existing  regulatory  framework 
governing  standardized  foods  already 
provides  for  the  addition  of  substances 
for  a  nutritional  purpose.  Under  the 
provisions  of  §  130.10,  standardized 
foods  may  be  modified  to  contain 
nutrients  not  specifically  permitted  by 
the  relevant  standard  of  identity  and  to 
make  an  expressed  nutrient  content 
claim  defined  by  FDA  regiUation.  FDA 
also  notes  that  flexibility  in  the  use  of 
ingredients  for  a  functional  purpose 
may  be  achieved  by  specifying  the 
ingredients  by  functional  use  category, 
e.g.,  "emulsifiers"  or  "preservatives," 
rather  than  by  listing  the  specific 
ingredients.  FDA  seeks  comment  on  the 
need  for  any  functional  ingredient 
categories,  in  addition  to  the  ones 
proposed  by  the  petition,  in  the 
manufactiue  of  yogiul. 

2.  NYA  proposed  amendments  to  the 
current  standard  of  identity  for  cultured 
milk  (§  131.112)  to  provide  for  the 
alternate  term  "fermented  milk"  and  to 
dlow  the  use  of  currently  prohibited 
ingredients  that  would  be  permitted  by 
NYA*s  proposed  standard  for  yogurt. 
NYA  stated  that  under  its  proposed 
amendments,  if  the  food  otherwise 
meets  the  yogurt  standard  of  identity 
but  does  not  contain  the  characterizing 
cultures  at  the  required  levels,  then  the 
food  qualifies  as  cultxu-ed  milk  or 
fermented  milk.  The  standard  of 
identity  for  cultured  milk  has  been  in 
place  for  several  decades.  In  light  of 
consumer  experience  with  the  standard 
for  cultured  milk,  FDA  solicits  comment 
on  the  need  to  amend  it  and  the 
appropriateness  of  the  amendments 
requested  by  NYA. 

3.  The  current  standards  for  yogiul, 
lowfat  yogurt,  and  nonfat  yogurt  permit 
heat  treatment  after  culturing,  with  the 
requirement  that  such  treatment  be 
declared  in  the  name  of  the  food.  FDA 
notes  that  NYA's  proposed  standard 
does  not  allow  for  heat  treatment  after 
culturing,  and  seeks  comment  on  the 
appropriateness  of  omitting  this 
provision. 

4.  NYA  proposed  a  maximum  pH  of 
4.6  for  yogurt  and  stated  that  this  level 


reflects  the  lower  end  of  titratable 
ecidity  levels  foimd  in  common 
industry  practice.  NYA  also  stated  that 
measuring  pH,  rather  than  titratable 
acidity  expressed  as  lactic  acid,  reflects 
the  current  industry  practice  and  is  a 
more  accurate  and  convenient  method 
of  measuring  acidity.  FDA  seeks 
comment  both  on  the  acidity  level 
proposed  by  NYA  and  the  use  of  pH 
rather  than  titratable  acidity. 

5.  FDA  notes  NYA's  assertion  that 
consumers  expect  yogiul  to  contain 
significant  amounts  of  live  and  active 
ciiltures,  as  well  as  NYA's  proposed 
requirement  to  measure  hve  and  active 
cultiues  at  the  time  of  manufacture. 
NYA  proposed  that  manufacturers 
"may"  test  their  yogurt  products  to 
demonstrate  that  the  products,  under 
proper  distribution  and  storage 
conditions,  would  be  expected  to 
contain  at  least  10»  CFU/g  of  live  and 
active  cultm^s  through  the 
manufacturer's  designated  code  life  (i.e., 
shelf  life)  for  the  product  and  at  the 
anticipated  time  of  consumption. 
However,  as  a  legal  requirement,  NYA 
proposed  a  minimiun  of  10^  CFU/g  at 
the  time  of  manufacture  because,  NYA  - 
maintained,  once  the  products  enter  the 
stream  of  commerce,  products  are 
subject  to  different  distribution  and 
storage  conditions  that  are  not  within 
the  manufacturer's  control.  FDA  seeks 
comment  on:  (1)  Whether  the  presence 
of  live  and  active  cultxu^s  is  an  essential 
characteristic  of  yogiut  and,  if  so,  in 
what  amounts;  (2)  the  appropriateness 
of  NYA's  proposed  provision  that 
manufacturers  "may"  conduct  tests  to 
ensure  the  presence  of  live  and  active 
cultures  through  the  assigned  code  life 
for  the  product;  and  (3)  whether  NYA's 
proposed  standard  of  identity  for  yogiut 
would  adequately  ensure  the  presence 
of  appropriate  amounts  of  live  and 
active  cultures  in  yogurt  throughout  the 
shelf  life  of  the  product  and  at  the  point 
of  purchase  or  consumption.  FDA  also 
seeks  comment  on  any  alternative 
provisions  that  may  be  needed  to  fulfill 
this  requirement. 

Finally,  FDA  seeks  comment  on 
vitamin  A  fortification.  FDA  previously 
proposed  to  revoke  a  number  of  lowfat 
and  nonfat  standards  in  parts  131  and 
133  (21  CFR  part  133)  (i.e.,  §§  131.122 
(Sweetened  condensed  skimmed  milk), 
131.123  (Lowfat  dry  milk),  131.132 
(Evaporated  skimmed  milk),  131.135 
(Lowfat  milk),  131.136  (Acidified  lowfat 
milk),  131.138  (Cultured  lowfat  milk), 
131.143  (Skim  milk),  131.144  (Acidified 
skim  milk),  131.146  (Cultured  skim 
milk),  131.185  (Sour  half-and-half), 
131.187  (Acidified  sour  half-and-halO, 
131.203  (Lowfat  yogurt),  131.206 
.  (Nonfat  yogurt),  and  133.131  (Lowfat 
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cottage  cheese)  {60  FR  56541,  November 
9,  1995))  to  ensure  that  the  use  of 
nutrient  content  claims  in  the  labeling 
of  these  products  would  be  consistent 
with  the  provisions  of  the  NLEA.  In  the 
final  rule  (61  FR  58991,  November  20, 
1996),  FDA  revoked  all  of  the  previously 
mentioned  standards  except  for  lowfat 
yogurt  and  nonfat  yogurt.  FDA  delayed 
final  action  on  its  proposal  to  revoke 
these  standards  for  120  days  because  of 
the  technical  difficulties  and  economic 
considerations  associated  with  their 
revocation  (81  FR  58991  at  58999).  FDA 
acknowledged  that  if  the  standards  for 
lowfat  and  nonfat  yogurts  were  revoked, 
modifying  the  standardized  food  yogurt 
to  make  the  nutrient  content  claims 
"lowfat"  or  "nonfat"  under  the 
provisions  of  §  130.10  would  require 
vitamin  A  fortification  to  make  the 
product  nutritionally  equivalent  to  full 
fat  yogurt.  FDA  also  acknowledged  that 
such  a  fortification  requirement  could 
potentially  result  in  significant , 
relabeling,  reformulation,  and 
equipment  costs  to  manufacturers.  The 
agency  had  hoped  that  the  120-day 
deferral  would  provide  an  appropriate 
balance  between  the  problem  the 
industry  was  facing  and  consumers- 
interest  in  consistently  and  fairly 
labeled  foods.  Unfortunately,  this  issue 
has  not  been  resolved.  According  to  the 
yogurt  standard  proposed  by  NY  A, 
manufacturers  would  continue  to  be 
able  to  make  lowfat  and  nonfat  yogurts 
without  having  to  meet  the  nutritional 
equivalence  requirement.  FDA  seeks 
comment  on  whether  the  yogurt 
industry  is  better  able  and  equipped  to 
meet  the  nutritional  equivalence 
requirements  of  §  130.10  than  it  was  in 
1996  when  FDA  deferred  action  on  this 
.  issue.  FDA  also  seeks  comment  on  the 
need  and  appropriateness  of  continuing 
to  exempt  yogurt  from  the  nutritional 
equivalence  requirement,  unlike  other 
standardized  foods  making  lowfat  and 
nonfat  nutrient  content  claims. 

IV.  NYA  Requested  Amendments 

The  requested  amendments  of  the 
yogurt  standard  and  the  cultured  milk 
standard  submitted  by  NYA  are  set  forth, 
in  the  following  paragraphs.  The 
following  language  is  as  suggested  by 
NYA;  FDA  has  made  only  minor 
nonsubstantive  changes.  FDA  will 
evaluate  the  need  and  appropriateness 
of  these  regulations  proposed  by  NYA 
following  the  receipt  of  public 
comments. 

NYA's  suggested  standard  of  identity 
for  yogurt  is  as  follows: 

Section  131.200  Yogurt. 

(a)  Description.  Yogurt  is  the  food 
produced  by  culturing  one  or  more  of  the 


standard  dairy  ingredients  specified  in 
paragraph  (b)  of  this  section.  Yogvut  contains 
at  least  lO'  CFU/g  active  yogurt  cultures,  at 
the  time  of  manufacture,  of  the  characterizing 
lactic  acid-producing  bacteria,  Lactobacillus 
delbrueckii  subsp.  Bulgaricus  and 
Streptococcus  thermophilus,  and  the 
manufacturer  may  have  records 
demonstrating  that,  under  proper  conditions 
of  distribution  and  storage,  the  yogurt  will 
contain  at  least  lO^  CFU/g  live  and  active 
cultures  through  the  manufacturer's  assigned 
code  life  (i.e..  shelf  life)  for  the  product.  One 
or  more  of  the  optional  ingredients  specified 
in  paragraph  (c)  of  this  section  may  also  be 
added.  All  ingredients  used  are  safe  and 
suitable.  Yogurt,  before  the  addition  of 
optional  ingredients  specified  in  paragraph 
(c)  of  this  section,  contains  not  less  than  8.25 
percent  milk  solids  not  fat  from  the  standard 
dairy  ingredients  specified  in  paragraph  (b) 
of  this  section,  and  has  a  pH  of  4.6  or  lower. 
Dairy  ingredients  comprise  at  least  51 
percent  of  the  food's  overall  ingredients  by 
weight.  The  food  may  be  homogenized  and 
the  ingredients  specified  in  paragraph  (b)  of 
this  section  shall  be  pasteurized  or  ultra- 
pasteurized  prior  to  the  addiUon  of  the 
characterizing  yogurt  bacterial  cultures. 

(b)  Standard  dairy  ingredients.  Cream, 
milk,  partially  skimmed  milk,  skim  milk,  or 
the  reconstituted  versions  of  these  standard 
dairy  ingredients  may  be  used  alone  or  in 
combination.  Whey  protein  concentrate 
(WPC),  minimum  protein  concentrate  34 
percent,  may  be  used  if  the  total  quantity  of 
WPC  used  in  this  paragraph  and  paragraph 
(c)  of  this  section  does  not  result  in  a 
quantity  of  WPC  that  exceeds  25  percent  of 
the  total  milk  solids  not  fat.  When  one  or 
more  of  the  ingredients  specified  in  this 
paragraph  is  used,  it  shall  be  included  in  the 
culturing  process. 

(c)  Optional  dairy  ingredients.  (1)  Dairy 
ingredients.  Any  milk-derived  ingredients 
used  for  technical  or  functional  purposes. 

(2)  Optional  safe  and  suitable  cultures,  in 
addition  to  the  characterizing  cultures. 

(3)  Safe  and  suitable  sweeteners. 

(4)  Flavoring  ingredients. 

(5)  Color  additives. 

(6)  Stabilizers  and  emulsifiers. 

(7)  Preservatives. 

(8)  Vitamins  and  minerals. 

(i)  If  added,  vitamin  A  shall  be  present  in 
a  minimum  quantity  of  500  International 
Units  (lU)  per  reference  amount  customarily 
consumed  (RACC). 

(ii)  If  added,  vitamin  D  shall  be  present  in 
a  minimum  quantity  of  100  lU  per  RACG. 

(9)  Any  safe  and  suitable  ingredients  added 
for  nutritional  or  functional  purposes. 

(d)  Methods  of  analysis.  (1)  Enumeration  of 
live  and  active  cultures — As  determined  by 
the  method  prescribed  by  the  International 
Dairy  Federation. 

(2)  Milk  solids  not  fat  content— Calculated 
using  the  following  methods  from  the 
"Official  Methods  of  Analysis  of  the 
A,ssociation  of  Official  Analytical  Chemists," 
15th  Ed.  (Copies  are  available  from  the 
Association  of  Official  Analytical  Chemists, 
481  North  Frederick  Ave.,  suite  500, 
Gaithersburg,  MD  20877-2417.  or  available 
for  inspection  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  St..  NW.,  suite 


700,  Washington.  DC).  Subu-act  the  milkfat 
content  (as  determined  by  the  method 
prescribed  in  section  16.059  "Roese-Gottlieb 
Method  (Reference  method)  (11)— Official 
Final  Action,  under  the  heading  "Fat")  ft-om 
the  total  milk  solids  content  (as  determined 
by  the  method  prescribed  in  section  16.032, 
"Method  I — Official  Final  Action."  under  the 
heading  "Total  Solids"). 

(3)  pH— As  determined  under  §  114.90(a) 
of  this  chapter.  "Potentiometric  method  for 
the  determination  of  pH." 

(e)  Nomenclature.  (1)  If  the  food  contains 
the  amount  of  live  and  active  Lactobacillus 
delbrueckii  subsp.  Bulgaricus  and 
Streptococcus  thermophilus  cultures  as 
indicated  in  paragraph  (a)  of  this  section,  the 
food  is  "yogurt,"  except: 

(i)  If  the  finished  food  complies  with  the 
requirements  of  §  101.62(b)(4)(i)  of  this 
chapter,  and  is  not  "lowfat  yogurt"  or* 
"nonfat  yogurt,"  then  the  food  must  comply 
with  §  101.62(b)(4)(ii)  of  this  chapter,  and  the 
name  of  the  food  is  "reduced  fat  yogurt." 

(ii)  If  the  finished  food  contains  at  least  0.5 
g.  but  not  more  than  3.0  g.  total  fat  per  RACG. 
then  the  name  of  the  food  is  "lowfat  yogurt." 

(iii)  If  the  finished  food  contains  less  than 
0.5  g  total  fat  per  RACG.  the  name  of  the  food 
is  "nonfat  yogurt." 

(2)  The  name  of  the  food  shall  b6 
accompanied  by  a  declaration  indicating  the 
presence  of  any  characterizing  flavoring  as 
specified  in  §  101.22  of  this  chapter. 

(3)  The  following  terms  shall  accompany 
the  name  of  the  food  wherever  it  appears  on 
the  principal  display  panel  or  panels  of  the 
label  in  letters  not  less  than  one-half  of  the 
height  of  the  letters  used  in  such  name: 

(i)  The  word  "sweetened"  if  a  sweetener  is 
added  without  the  addition  of  characterizing 
flavor. 

(ii)  The  phrase  "vitamin  A"  or  "vitamin  A 
added."  or  "vitamin  D"  or  "vitamin  D 
added."  as  appropriate.  The  word  "vitamin" 
may  be  abbreviated  "vit." 

(f)  Declaration  of  ingredients.  Each  of  the 
ingredients  used  in  the  food  shall  be  declared 
on  the  label  as  required  by  the  applicable 
sections  of  parts  101  and  130  of  this  chapter. 

NYA's  suggested  standard  of  identity 
for  cultured  milk  is  as  follows: 

Section  131.112  Cultured  Milk/Fermented 
Milk. 

(a)  Description.  Cultured  milk  or  fermented 
milk  is  the  food  produced  by  culturing  one 
or  more  of  the  standard  dairy  ingredients 
specified  in  paragraph  (b)  of  this  section  with 
characterizing  microbial  organisms.  One  or 
more  of  the  optional  ingredients  specified  in 
paragraph  (c)  of  this  section  may  also  be 
added.  All  ingredients  used  are  safe  and 
suitable.  Cultured  milk  or  fermented  milk, 
before  the  addition  of  optional  ingredients 
specified  in  paragraph  (c)  of  this  section, 
contains  not  less  than  8.25  percent  milk 
solids  not  fat  from  the  standard  dairy 
ingredients  specified  in  paragraph  (b)  of  this 
section,  and  has  a  titratable  acidity  of  not  less 
than  0.5  percent,  expressed  as  lactic  acid, 
before  the  addition  of  bulky  flavors.  Dairy 
ingredients  comprise  at  least  51  percent  of 
the  food's  overall  ingredients  by  weight.  The 
food  may  be  homogenized  and  the 
ingredients  specified  in  paragraph  (b)  of  this 
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section  shall  be  pasteurized  or  ultra- 
pasteurized  prior  to  the  addition  of  the 
microbial  cultures. 

(b)  Standard  dairy  ingredients.  Cream, 
milk,  partially  skimmed  milk,  skim  milk,  or 
the  reconstituted  versions  of  any  of  these 
^andard  dairy  ingredients  may  be  used. 
\|Vhey  protein  concentrate  (WPC),  minimum 
protein  concentrate  34  percent,  may  be  used 
if  the  total  quantity  of  WPC  used  in  this 
paragraph  and  paragraph  (c)  of  this  section 
does  not  result  in  a  quantity  of  WPC  that 
eocceeds  25  percent  of  the  total  milk  solids 
not  fat.  When  one  or  more  of  the  ingredients 
specified  in  this  paragraph  is  used,  it  shall 
he  included  in  the  culturing  process. 
I  (c)  Optional  ingredients.  (1)  Dairy 
i|igredients.  Any  milk-derived  ingredients 
uised  for  technical  or  functional  purposes. 

(2)  Aroma-  and  flavor-producing  microbial 
cilture. 

(3)  Safe  and  suitable  sweeteners. 

(4)  Flavoring  ingredients. 

(5)  Color  additives  that  do  not  impart  a 

o  )Ior  simulating  that  of  milkfat  or  butterfat. 

(6)  Stabilizers  and  emulsifiers. 

(7)  Preservatives. 

(8)  Vitamins  and  minerals. 

(i)  If  added,  vitamin  A  shall  be  present  in 
a^inimum  quantity  of  500  lU  per  RACC. 

(ii)  If  added,  vitamin  D  shall  be  present  in 
a  ^inimum  quantity  of  100  lU  per  RACC. 

I  (9)  Butterfat  or  milkfat,  which  may  or  may 
not  contain  color  additives,  in  the  form  of 
flakes  or  granules. 

(10)  Salt. 

(11)  Citric  acid,  in  a  maximum  amount  of 
0.15  percent  by  weight  of  the  milk  used,  or 
an  equivalent  amount  of  sodium  citrate,  as  a 
flavor  precursor. 

.(12)  Any  safe  and  suitable  ingredienU 
added  for  nutritional  or  functional  purposes. 

(d)  Methods  of  analysis.  (1)  Milk  solids  not 
fat  content— Calculated  using  the  following 
methods  from  the  •Official  Methods  of 
Analysis  of  the  Association  of  Official 
Analytical  Chemists,"  15th  Ed.  (Copies  are 
available  frt)m  the  Association  of  Official 
Analytical  Chemists,  481  North  Frederick 
Ave.,  suite  500,  Gaithersburg,  MD  20877- 
2417,  or  available  for  inspection  at  the  Office 
of  the  Federal  Register,  800  North  Capitol  St., 
NW.,  suite  700,  Washington,  DC).  Subtract 
the  milkfat  content  (as  determined  by  the 
method  prescribed  in  section  16.059  "Roese- 
Gottlieb  Method  (Reference  method)  (11)— 
Official  Final  Action,  under  the  heading 
"Fat")  from  the  total  milk  solids  content  (as 
determined  by  the  method  prescribed  in 
section  16.032,  "Method  I— Official  Final 
Action,"  under  the  heading  "Total  Solids"). 

(2]  Titratable  acidity— As  determined  by 
the  method  prescribed  in  section  16.023, 
■  "Acidity  (2)— Official  Final  Action,"  or  by  an 
equivalent  ^otentiometric  method. 

(b)  Nomenclature.  (1)  The  name  of  the  food 
is  "cultured  milk"  or  "fermented  milk," 
except: 

(i)  If  the  finished  food  complies  with  the 
requirements  of  §  101.62(b)(4)(i)  of  this 
chapter,  and  is  not  "lowfat  fermented  milk" 
or  "lowfat  cultured  milk"  or  "nonfat 
fermented  milk"  or  "nonfat  cultured  milk," 
then  the  food  must  comply  with 
§  101.62(b)(4)(ii)  of  this  chapter,  and  the 
name  of  the  food  is  "reduced  fat  fermented 
milk"  or  "reduced  fat  cultured  milk." 


(ii)  If  the  finished  food  contains  at  least  0.5 
g.  but  not  more  than  3.0  g,  total  fat  per  RACC, 
then  name  of  the  food  is  "lowfat  fermented 
milk"  or  "lowfat  cultured  milk." 

(iii)  If  the  finished  food  contains  less  than 
0.5  g  total  fat  per  RACC,  the  name  of  the  food 
is  "nonfat  fermented  milk"  or  "nonfat 
cultured  milk." 

(2)  The  name  of  the  food  shall  be 
accompanied  by  a  declaration  indicating  the 
presence  of  any  characterizing  flavoring  as 
specified  in  §  101.22  of  this  chapter. 

(3)  The  name  of  the  food  shall  be 
accompanied  by  a  declaration  such  as  a 
traditional  name  of  the  food  or  the  generic 
name  of  the  organisms  used,  thereby 
indicating  the  presence  of  the  characterizing 
microbial  organisms  or  ingredients,  e.g., 
"kefir  cultured  milk."  "acidophilus 
fermented  milk,"  or  when  characterizing 
ingredients  such  as  those  in  paragraphs 
(c)(2).  (c)(9),  (c)(10).  and  (c)(ll)  of  this 
section  and  lactic  acid-producing  oiganisms 
are  used,  the  food  may  be  named  "cultured 
buttermilk." 

(4)  The  following  terms  shall  accompany 
the  name  of  the  food  wherever  if  appears  on 
the  principal  display  panel  or  panels  of  the 
label  in  letters  not  less  than  one-half  of  the 
height  of  the  letters  used  in  such  name: 

(i)  The  word  "sweetened"  if  a  sweetener  is 
added  without  the  addition  of  characterizing 
flavoring. 

(ii)  The  phrase  "vitamin  A"  or  "vitamin  A 
added,"  or  "vitamin  D"  or  "vitamin  D 
added."  or  "vitamin  A  and  D  added,"  as 
appropriate.  The  word  "vitamin"  may  be 
abbreviated  "vit." 

(5)  The  parenthetical  phrase  "(heat-treated 
after  culturing)"  shall  follow  the  name  of  the 
food  if  the  dairy  ingredients  have  been  heat- 
treated  after  culturing. 

(f)  Declaration  of  ingredients.  Each  of  the 
ingredients  used  in  the  food  shall  be  declared 
on  the  label  as  required  by  the  applicable 
sections  of  parts  101  and  130  of  this  chapter. 

V.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADOftESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  If  you  base 
your  comments  on  scientific  evidence  or 
data,  please  submit  copies  of  the 
specific  information  along  with  your 
comments.  The  petition  and  received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

VI.  Authority 

This  advance  notice  of  proposed 
rulemaking  is  issued  under  sections 
201,  401.  403.  409,  701.  and  721  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321,  341,  343,  348,  371,  and 


379e),  and  imder  the  authority  of  the 
Commissioner  of  Food  and  Drugs,  as 
redelegated  to  the  Director,  Center  for 
Food  Safety  and  Applied  Nutrition. 

Dated:  June  3,  2003. 
L.  Robert  Lake, 

Director,  Office  of  Regulations  and  Policy. 
Center  for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  03-16789  Filed  7-2-03;  8:45  am] 
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AGENCY:  Occupational  Safety  and  Health 

Administration  (OSHA),  U.S. 

Department  of  Labor 

ACTION:  Notice  of  final  membership  list 

for  Negotiated  Rulemaking  Advisory 

Committee. 


SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
issuing  a  final  membership  list  of  the 
Crane  and  Derrick  Negotiated 
Rulemaking  Advisory  Committee  (C- 
DAC). 

COMMENTS:  Written  comments  on  the 
committee's  proceedings  may  be 
submitted  to  the  Crane  and  Derrick 
Negotiated  Rulemaking  Advisory 
Committee,  Docket  No.  S-030. 
including  additional  materials  and 
attachments,  in  any  of  three  ways:  hard 
copy,  facsimile  and  electronic 
transmission. 

ADDRESSES:  Mail:  You  must  submit 
three  copies  of  your  conunents  on 
committee  proceedings  and  attachments 
to  the  OSHA  Docket  Office.  Docket  No. 
S-030,  U.S.  Department  of  Labor,  Room 
N-2625,  200  Constitution  Avenue,  NW.. 
Washington,  DC  20210.  The  OSHA 
Docket  Office  and  Department  of  Labor 
hours  of  operation  are  8:15  a.m.  to  4:45 
p.m.  Note  that  receipt  of  comments 
submitted  by  mail  may  be  delayed  by 
several  weeks. 

Facsimile  (FAX):  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  tiiem  to  the  OSHA 
Docket  Office,  Docket  No.  S-4)30,  at 
(202) 693-1648. 

Electronic  tmnsmission:  You  may 
submit  comments  through  the  Internet 
at  http://ecomments.osha.gov. 

Please  note  that  you  cannot  attach 
materials,  such  as.studies  or  journal 
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articles,  to  electronic  conunents.  If  you 
have  additional  materials,  you  must 
submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 
docket  number  so  we  can  attach  the 
materials  to  your  electronic  comments. 
All  comments  and  submissions  will 
be  available  for  inspection  and  copying 
at  the  OSHA  Docket  Office  at  the 
address  above.  Comments  and  « 

submissions  posted  on  OSHA's 
Webpage  are  available  at  www.osba.gov. 
Please  do  not  include  personal 
information  (such  as  social  security 
nimibers  and  birth  elates)  in 
submissions.  Contact  the  OSHA  Docket 
Office  at  (202)-693-2350  for  information 
about  materials  not  available  through 
the  OSHA  Webpage  and  for  assistance 
in  using  the  Webpage  to  locate  docket 
submissions. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  and  press  inquiries, 
contact  Ms.  Bonnie  Friedman,  OSHA, 
Office  of  Public  Affairs,  Room  N-3647, 
U.S.  Department  iDf  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-1900. 
For  technical  inquiries  contact  Mr. 
Michael  Buchet,  OSHA.  Office  of 
Construction  Standards  and  Guidance, 
Room  N-3468,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2020.  For  additional  copies  of  this 
Federal  Register  notice,  contact  OSHA, 
Office  of  Publications,  Room  N-3101, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210;  telephone  (202)  693-1888. 
Electronic  copies  of  this  Federal 
Registernotice.  as  well  as  news  releases 
and  other  relevant  documents,  are 
available  at  OSHA's  web  page  on  the 
Internet  at  http://www.osha.gov. 
The  C-DAC  Facilitator,  Susan 
Podziba.  can  be  reached  at  Susan 
Podziba  and  Associates,  21  Orchard 
Road,  Brookline,  MA  02445;  Telephone 
(617)  738-5320,  Fax (617) 738-6911. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background 

II.  Discussion  of  Comments  on  the  Proposed 
Membership  List 

III.  FinalCommiltee  Membership  List 

IV.  Procedure  for  Adding  and  Replacing 
Members 

V.  Anticipated  Key  Issues  for  Negotiation 

VI.  Authority 

I.  Background 

On  July  16,  2002,  OSHA  published  a 
Federal  Register  notice  of  intent  to 
establish  a  negotiated  rulemaking 


committee  for  cranes  and  derricks 
(voliune  67  of  the  Federal  Register,  page 
46612).  The  notice  requested  comments 
on  the  appropriateness  of  using 
negotiated  rulemaking  to  develop  a 
proposed  rule  for  cranes  and  derricks 
used  in  construction  and  requested 
nominations  for  membership  on  the 
Committee.  In  addition,  the  notice 
described  the  negotiated  rulemaking 
process  and  identified  some  key  issues 
anticipated  to  be  addressed  in  the 
negotiation. 

Fifty-five  nominations  for 
membership  on  the  Committee  and 
several  comments  were  received  diuing 
the  comment  period.  There  was  broad 
support  for  using  negotiated  rulemaking 
to  update  the  standard  and  OSHA 
decided  to  go  forward  with  the 
negotiated  rulemaking  process. 

II.  Piscussion  of  Comments  on  the 
Proposed  Membership  List 

The  Agency  published  a  proposed 
membership  list  and  requested  public 
comment  (68  FR  9036,  February  27, 
2003).  In  response  to  the  notice  of 
proposed  members,  OSHA  received  29 
sets  of  comments.  Of  the  comments 
received,  13  supported  OSHA's 
proposed  member  list  and  16  asked  for 
individuals  to  be  added  to  the  list. 
Below  is  a  discussion  of  the  comments 
that  recommended  adding  members  to 
the  committee. 

Three  commenters  (Exs.  6-1 ,  7-7  and 
7-13)  indicated  that  there  should  be  an 
additional  representative  from  the 
mobile  crane  manufacturing  industry.  In 
their  view  there  was  an  imbalance  in  the 
proposed  committee  list  with  respect  to 
the  number  of  memufacturing 
representatives  relative  to  the  number  of 
user  representatives.  The  proposed 
committee  included  a  representative 
from  Manitowoc  Cranes,  Inc.  OSHA 
agrees  with  these  commenters  and  has 
decided  to  add  Bernie  McGrew  of  Link- 
Belt  Construction  Equipment  Company 
to  the  Committee  to  provide  additional 
technical  expertise  on  the  design, 
manufacturing  and  testing  of  mobile 
cranes. 

One  industry  commenter  (Ex.  7-12) 
suggested  that  the  committee  needs  a 
representative  from  the  Department  of 
Defense  and  in  particular  the  Navy 
Nuclear  Crane  Program.  The  Agency, 
however,  is  not  aware  of  aspects  of 
cranes  used  by  the  Navy  that  cannot  be 
addressed  by  the  proposed  members  of 
the  Committee.  Furthermore,  no 
comments  were  received  from  the  Navy 
objecting  to  the  proposed  membership 
list. 

One  commenter  (Ex.  7-9)  asserted 
that  the  proposed  committee  did  not 
represent  hydraulic  telescoping  boom 


cranes.  However,  since  Manitowoc 
owns  Grove,  a  major  manufacturer  of 
hydraulic  cranes,  their  member  will 
represent  that  interest.  Also.  Link-Belt 
manufactiurers  hydraulic  cranes,  so  with 
the  addition  of  Mr.  McGrew,  the 
interests  of  manufactiu^rs  of  hydraulic 
telescoping  boom  cranes  will  be 
represented. 

That  commenter  also  asserted  that  the 
committee  should  have  a  representative 
of  an  "independent"  trainer.  The 
proposed  list  included  David  Ritchie  of 
The  St.  Paul  Companies,  who  has 
extensive  experience  as  a  trainer.  The     ' 
commenter  did  not  explain  why  the 
interest  of  trainers  can  only  be 
represented  by  an  independent  trainer. 
Accordingly,  the  Agency  concludes  that 
the  trainer  interest  is  adequately 
represented. 

One  commenter  (Ex.  7—4)  stated  that 
cranes  and  derricks  are  used  extensively 
in  marine  construction  (bridge,  dock, 
outfall,  pipeline  and  dredging  work)  and 
that  the  marine  construction 
environment  is  very  different  bxym  a 
landside  environment.  He  asked  that  a 
representative  of  the  marine 
construction  industry  be  added.  He  also 
noted  that,  "in  lieu  of  appointing  a 
marine  construction  representative  to 
the  committee,  we  request  that  OSHA 
provide  some  vehicle  to  ensiu-e  that 
marine  cons^ction  interests  may  offer 
valuable  input  to  the  negotiated 
rulemaking  committee.  *  *  *" 

OSHA  believes  that  the  marine 
construction  interest  can  effectively 
form  coalitions  with  other  committee 
members.  In  addition,  the  marine 
construction  interest  will  have  ample 
opportimities  to  present  information  to 
and  work  with  the  C-DAC  committee  as 
issues  relating  to  that  type  of  work  arise. 
This  type  of  information  can  be 
provided  at  the  public  meetings  of  the 
full  committee  and  in  committee 
workgroups. 

Seven  commenters  (Exs.  6-7,  6-9,  6- 
10,  6-11.  6-13,  6-14  and  6-15)  objected 
to  the  composition  of  the  committpe 
stating  that  the  Specialized  Carriers  & 
Rigging  Association's  (SC&RA)  nominee 
should  be  added  to  the  committee.  The--- 
SC&RA  is  an  association  with  a  large, 
broad-based  membership  of  crane- 
related  businesses.  The  comments 
reflect  a  cross-section  of  industry' 
support  for  including  the  SC&RA 
nominee,  Doug  Williams  of  Buckner 
Heavylift  Cranes.  The  Agency  has 
decided  to  add  Mr.  Williams  as  a 
member  of  the  committee. 

One  commenter  (Ex.  6-6)  stated  that 
the  proposed  committee  did  not  have 
sufficient  representation  from  "public 
entities;"  it  appears  from  the  context  of 
the  comment  that  the  commenter  is 
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referring  to  industry  consensus  groups. 
*rhe  Agency  believes  that  the  final 
membership  list  represents  a  broad 
^oss-section  of  the  industry.  The 
tonunenter  has  not  demonstrated  why 
<he  interests  of  the  individuals  who 
serve  on  consensus  groups,  or  the 
consensus  groups  themselves,  would  be 
fUiable  to  form  coalitions  with  one  or 
more  of  the  named  members. 

One  commenter  (Ex.  6-5)  suggested 
^dding  a  member  to  the  committee  to 
iepresent  manufacturers  of  specialized 
Safety  equipment  and  devices,  such  as 
equipment  used  to  warn  those  in  the 
vicinity  of  the  crane  or  to  detect 
hazards.  Mr.  Means  was  named  to  the 
committee  to  represent  the  interests  of 
crane  equipment  suppliers.  The 
Oommenter  has  not  indicated  why 
manufacturers  of  safety  devices  cannot 
form  a  coalition  with  Mr.  Means  or 
ottfaers. 

I  A  commenter  (Ex.  6-4)  recommended 
t|ie  addition  of  a  member  to  represent 
the  outdoor  advertising  industry.  The 
commenter  stated  that  the  location, 
purpose  and  dimension  of  the  work 
environments  involved  in  outdoor 
advertising  create  unique  challenges  in 
the  area  of  workplace  safety.  In 
addition,  the  commenter  noted  that 
work  zone  control  and  operations  near 
electric  power  lines  are  issues  that  the 
outdoor  advertising  industry  has 
extensive  and  unique  experience  with. 
JOSHA  agrees  that  outdoor  advertising 
is  a  unique  type  of  construction  activity 
that  uses  specialized  crane  equipment. 
The  Agency  believes  that  this  interest  is 
significant  enough  to  add  a  member  to 
the  committee  and.  therefore,  is  adding 
Stephen  Charman  of  Viacom  Outdoor 
Group,  Inc.  to  the  committee  to  provide 
expertise  on  the  use  of  cranes  in  the 
construction  of  billboards. 

iThe  Agency  has  hired  Susan  Podziba 
as  Facilitator  for  the  negotiated 
rulemaking  Committee.  The  primary 
functions  of  the  Facilitator  will  be  to 
chair  the  meetings  of  the  Committee  in 
an  impartial  manner  and  assist  the 
members  of  the  Committee  in 
conducting  discussions  and 
n^otiations. 

m.  Final  Committee  Membership  List 

]rhe  final  C-DAC  membership  list  is 
comprised  of  the  23  individuals  listed 
below: 

Manufacturers  and  Suppliers 

Michael  Brunet,  Manitowoc  Cranes, 
Inc.,  2401  S.  30th  Street,  Manitowoc, 
WI 54220 

Peter  Juhren.  Morrow  Equipment 
Company,  L.L.C.,  3218  Pringle  Road 
SE.,  P.O.  Box  3306,  Salem.  OR  97302 


mm 


Bemie  McGrew,  Link-Belt  Construction 
Equipment  2651  Palumbo  Drive,  P.O. 
Box  13600,  Lexington,  KY  40583 

Larry  Means,  Means  Engineering  & 
Consulting,  P.C.,  44  South  Carriage 
Drive,  St.  Joseph.  MO  64506-1233 

Lessors/Maintenance 

William  Smith,  Maxim  Crane  Works 
508-C  DiGiuHan  Blvd.,  Glen  Bumie, 
MD  21061 

Users — Employers 

Stephen  P.  Charman,  Viacom  Outdoor, 

hic,  49-29  Maspeth  Ave.,  Maspeth, 

NY  11378 
Joseph  Collins,  Zachry  Construction 

Corporation.  P.O.  Box  240130,  San 

Antonio,  TX  78224 
Brian  Murphy,  Simdt  Corporation,  4101 

E  hvington  Road.  P.O.  Box  26685. 

Tucson,  AZ  85726 
George  R.  "Chip"  Pocock,  C.P.  Buckner 

Steel  Erection,  P.O.  Box  598,  Graham, 

NC  27253 
Thomas  "Craig"  Steele,  Schuck  &  Sons 

Construction  Company,  Inc.,  8205 

North  67th  Avenue,  Glendale,  AZ 

85302 
Darlaine  Taylor,  Century  Steel  Erectors, 

Co.,  LP  210  Washington  Avenue, 

Dravosburg,  Pennsylvania  15034 
William  J.  "Doc"  Weaver,  8065  S. 

Overhill  Circle,  Salt  Lake  City,  UT 

84121 
Robert  Weiss,  Cranes  Inc.  and  A.J. 

McNulty  &  Company,  Inc.,  53-20  44th 

Street,  Maspeth  NY  11378 
Doug  Williams,  Buckner  Heavylift 

Cranes,  P.O.  Box  598,  Graham,  NC 

27253 
Stephen  Wiltshire,  Turner  Construction 

Company,  6108  Waterman  Drive, 

Fredericksburg,  VA  22407 

Users — Labor  Organizations 

Frank  Migliaccio,  International 
Association  of  Bridge,  Structural, 
Ornamental  and  Reinforcing  Iron 
Workers,  1750  New  York  Ave.,  NW., 
Suite  400,  Washington,  DC  20006 

Dale  Shoemaker,  Carpenters 
International  Training  Center,  6801 
Placid  Street,  Las  Vegas.  NV  89119 

Operators— Labor  Organizations 

Stephen  Brown.  International  Union  of 

Operating  Engineers,  1125  17th  Street, 

NW.,  Washington,  DC  20036 
Emmett  Russell.  International  Union  of 

Operating  Engineers  1125  17th  Street. 

NW..  Washington.  DC  20036 

Government/Public  Entities 

Noah  Connell,  U.S.  Department  of 
Labor/OSHA,  200  Constitution  Ave., 
NW..  Room  N-3468,  Washington,  DC 
20210 


Training  and  Operator  Testing 

David  Ritchie,  The  St.  Paul  Companies. 
P.O.  Box  ,1419.  Bastrop.  TX  78602 

Power  Line  Owners 

Michael  Hyland,  American  Public 
Power  Association,  2301  M  Street. 
NW..  Washington,  DC  20037 

Insurance 

Charles  Yorio.  Acordia.  Two  Gateway 
Center,  Suite  1900.  603  Stanwix 
Street,  Pittsburgh,  PA  15222 

IV.  Procedure  for  Adding  and 
Replacing  Members 

A.  Additional  Members 

During  the  course  of  the  Committee's 
negotiations,  an  unanticipated  issue 
significantly  affecting  one  or  more 
unanticipated,  um-epresented  interests 
may  arise.  The  Committee  may  decide 
that  it  is  necessary  for  that  issue  to  be 
addressed  in  the  proposed  rule.  If  so, 
the  Agency  will  publish  in  the  Federal 
Register  a  request  for  additional 
nominations  to  represent  such  interests. 
The  Secretary  or  her  designee  may  then 
select  one  or  more  additional 
representatives,  who  will  be  added  as 
Committee  members.  The  additional 
members  will  not  be  entitled  to  revisit 
any  issue  that  has  already  been 
negotiated,  unless  the  Committee  agrees 
by  consensus  to  do  so. 

B.  Replacement  Members 

In  the  event  an  appointed  member 
becomes  unavailable  or  otherwise 
unable  to  serve,  the  Secretary  or  her 
designee  will  select  a  replacement 
member  to  represent  the  interest  the 
original  member  had  represented. 

V.  Anticipated  Key  Issues  for 
Negotiation 

OSHA  anticipates  that  key  issues  to 
be  addressed  as  part  of  these 
negotiations  will  include: 

1.  The  identification/description  of 
what  constitutes  "cranes  and  derricks" 
for  purposes  of  determining  the 
equipment  that  will  be  covered  by  the 
proposed  rule. 

2.  Qualifications  of  individuals  who 
operate,  maintain,  repair,  assemble,  and 
disassemble  cranes  and  derricks. 

3.  Work  zone  control. 

4.  Crane  operations  near  electric 
power  lines. 

5.  Qualifications  of  signal-persons  and 
communication  systems  and 
requirements. 

6.  Load  capacity  and  control 
procedm^s. 

7.  Wire  rope  criteria. 

8.  Craije  inspection/certification 
records.,u^. 
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9.  Rigging  procedures. 

10.  Requirements  for  fail-safe, 
warning,  and  other  safety-related 
devices/technologies. 

11.  Verification  criteria  for  the 
structural  adequacy  of  crane 
components. 

12.  Stability  testing  requirements. 

13.  Blind  pick  procedures. 

14.  Hydraulic  cranes. 

Authority 

This  dociunent  was  prepared  under 
the  direction  of  Johi^.  Henshaw, 
Assistant  Secretary  of  Labor  for 
OccupationalSafety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW,  Washington,  D.C.  20210, 
pursuant  to  the  Negotiated  Rulemaking 
Act  of  1990.  (5  U.S.C.  561  et  seq.),  the 
Federal  Advisory  Conunittee  Act  (5 
U.S.C.  Appendix  2),  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C. 
651  et  seq.),  and  Secretary  of  Labor's 
Order  No.  5-2002  (67  FR  65008). 

Signed  at  Washington,  DC,  this  9th  day  of 
June,  2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health . 

[FR  Doc.  03-16870  Filed  7-2-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

29  CFR  Part  1926 
[Docket  No.  &-030] 
RIN  1218-AC01 

Safety  Standards  for  Cranes  and 
Derriclcs 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  first  meeting  of 
Negotiated  Rulemaking  Committee. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
announces  the  first  meeting  of  the  Crane 
and  Derrick  Negotiated  Rulemaking 
Advisory  Conunittee  (C-DAC).  Members 
will  be  sworn  in;  the  committee  will  be 
charged  with  its  duties  and  will  address 
certain  procedural  matters  and 
substantive  issues.  The  meeting  will  be 
open  to  the  public. 

DATES:  The  meeting  will  be  on  July  30, 
31,  and  August  1,  2003.  It  will  begin 
each  day  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
The  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 


DC  20210  in  conference  room  N3437  A, 
.  B  and  C. 

Written  conunents  to  the  committee 
may  be  submitted  in  any  of  three  ways: 
by  mail,  by  fax,  or  by  email.  Please 
include  "Docket  No.  S-030"  on  all 
submissions. 

By  mail,  the  address  is:  OSHA  Docket 
Office,  Docket  No.  S-030,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  N-2625, 
Washington,  DC  20210,  telephone  (202) 
693-2350.  Note  that  receipt  of 
comments  submitted  by  mail  may  be 
delayed  by  several  weeks. 

By  fax,  written  comments  that  are  10 
pages  or  fewer  may  be  transmitted  to  the 
OSHA  Docket  Office  at  telephone 
number  (202)  693-1648. 

Electronically,  comments  may  be 
submitted  through  OSHA's  Webpage  at 
http://ecomments.osha.gov.  Please  note 
that  you  may  not  attach  materials  such 
as  studies  or  journal  articles  to  your 
electronic  conunents.  If  you  wish  to 
include  such  materials,  you  must 
submit  three  copies  to  the  OSHA  Docket 
Office  at  the  address  listed  above.  When 
submitting  such  materials  to  the  OSHA 
Docket  Office,  clearly  identify  your 
electronic  comments  by  name,  date, 
subject,  and  Docket  Number,  so  that  we 
can  attach  the  materials  to  your 
electronic  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Buchet,  Office  of  Construction 
Standards  and  Guidance,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3468, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  Telephone: 
(202) 693-2345. 
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L  Background 

On  July  16.  2002,  OSHA  published  a 
notice  of  intent  to  establish  a  negotiated 
rulemaking  committee  (Volume  67  of 
the  Federal  Register,  page  46612).  The 
notice  requested  nominations  for 
membership  on  the  C-DAC  and 
comments  on  the  appropriateness  of 
using  negotiated  rulemaking  to  develop 
a  proposed  rule  for  cranes  and  derricks 
used  in  construction.  In  addition,  the 
notice  described  the  negotiated 
rulemaking  process  and  identified  some 
key  issues  anticipated  to  be  addressed 
in  the  negotiation. 

Fifty-five  nominations  for 
membership  on  the  Committee  and 
several  comments  were  received  during 


the  comment  period.  There  was  broad 
support  for  using  negotiated  rulemaking 
to  update  the  standard  and  OSHA 
decided  to  go  forward  with  the 
negotiated  rulemaking  process.  On  June 
12,  2003  the  Department  of  Labor 
published  a  notice  establishing  the 
Committee  (Volume  68  of  the  Federal 
Register,  page  35 1 72) . 

n.  Agenda 

Following  registration,  assembly  and 
a  welcome  by  the  Agency,  the 
Facilitator  will  offer  a  brief  overview  of 
negotiated  rulemaking  and  then  address 
the  matters  that  must  be  resolved  by  the 
Committee  at  its  first  meeting,  including 
adoption  of  ground  rules.  These  are  the 
procedural  rules  that  the  Committee 
will  use  for  conducting  the  meetings.  In 
addition  there  will  be  discussion  of  a 
tentative  list  of  C-DAC  workgroups. 

The  Facilitator  will  initiate 
discussions  on  identifying  the 
substantive  issues  to  be  addressed  by  C- 
DAC.  OSHA  requests  that  committee 
members  and  all  interested  parties  bring 
their  calendars  to  facilitate  the 
development  of  a  tentative  schedule  of 
committee  and  workgroup  meetings. 

m.  Anticipated  Key  Issues  for 
Negotiation 

OSHA  anticipates  that  key  issues  to 
be  addressed  as  part  of  these 
negotiations  will  include: 

1 .  The  identification/description  of 
what  constitutes  "cranes  and  derricks" 
for  piuposes  of  determining  the 
equipment  that  will  be  covered  by  the 
proposed  nde. 

2.  Qualifications  of  individuals  who 
operate,  maintain,  repair,  assemble,  and 
disassemble  cranes  and  derricks. 

3.  Work  zone  control. 

4.  Crane  operations  near  electric 
power  lines. 

5.  Qualifications  of  signal-persons  and 
communication  systems  and 
requirements. 

6.  Load  capacity  and  control 
procedures. 

7.  Wire  rope  criteria. 

8.  Crane  inspection/certification 
records. 

9.  Rigging  procedm^s. 

10.  Requirements  for  fail-safe, 
warning,  and  other  safety-related         \ 
devices/technologies. 

11.  Verification  criteria  for  the 
structiual  adequacy  of  crane 
components. 

12.  Stability  testing  requirements. 

13.  Blind  pick  procedures. 

rv.  Public  Participation 

All  interested  parties  are  invited  to 
attend  this  public  meeting  at  the  time 
and  place  indicated  above.  No  advanced 
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tegistration  is  required.  Seating  will  be 
available  to  the  public  on  a  first-come, 
first-served  basis.  Individuals  with 
disabilities  wishing  to  attend  should 
contact  Luz  DelaCruz  by  Telephone  at 
202-693-2020  or  by  Fax  at  202-693- 
1689  to  obtain  appropriate 
accommodations  no  later  than  Tuesday, 
July  22,  2003.  The  C-DAC  meeting  is 
« xpected  to  last  two  and  a  half  days. 

In  addition,  members  of  the  general 
public  may  request  an  opportunity  to 
make  oral  presentations  to  the 
Committee.  The  Facilitator  has  the 
authority  to  decide  to  what  extent  oral 
presentations  by  members  of  the  public 
ipay  be  permitted  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
committee  members  or  other 
participants.  Questions,  answers  and  a 
less  formal  exchange  is  encouraged  in 
the  workgroup  sessions. 
i  The  procedural  requirements  in  Part 
ll912  of  Title  29  of  the  Code  of  Federal 
Regulations  will  apply  generally  to  C- 
DAC  meetings.  The  reporting 
requirements  of  §  1912.33  have  been 
changed  pursuant  to  §  1912.42  to  help 
meet  the  special  needs  of  negotiated 
rulemaking  committees.  Specifically, 
§  1912.33  requires  that  verbatim 
transcripts  be  kept  of  all  advisory 
committee  meetings.  Producing  a 
coherent  transcript  requires  a  certain 
degree  of  formality.  The  Assistant 
Secretary  therefore  has  determined 
pursuant  to  §  1 91 2.42  that  such 
formality  might  interfere  with  the  fi-ee 
exchange  of  information  and  ideas 
during  the  negotiations,  and  that  the 
OSH  Act  would  be  better  served  by 
simply  requiring  detailed  minutes  of  the 
pi;oceedings  without  a  formal  transcript. 
JMinutes  of  the  meetings  and  materials 
prepared  for  the  Committee  will  be 
available  for  public  inspection  at  the 
OSHA  Docket  Office.  N-2625,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210;  Telephone  (202)  693-2350. 

The  Facilitator,  Susan  Podziba,  can  be 
reached  at  Susan  Podziba  and 
Associates,  21  Orchard  Road,  Brookline, 
MA  02445;  Telephone  (617)  738-5320, 
Fax  (617) 738-6911. 

Vt  Authority 

This  document  was  prepared  under 
the  direction  of  John  L.  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990.  (5  U.S.C.  561 
et  seq.),  the  Federal  Advisory 
Committee  Act^S  U.S.C.  Appendix  2). 
the  Occupational  Safety  and  Health;  Act 


of  1970  (29  U.S.C.  651  et  seq.),  and 
Secretary  of  Labor's  Order  No.  5-2002 
(67  FR  65008). 

Signed  at  Washington.  DC.  this  27  day  of 
June,  2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor  for  Occupational 

Safety  and  Health. 

[FR  Doc.  03-16871  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4510-26-P 


DEPARTMErfT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  70,  75,  and  90 
RIN  121»-AB14 

Verification  of  Underground  Coat  IMine 
Operators'  Dust  Control  Plans  and 
Compliance  Sampling  for  Respiriable 
Dust 

agency:  Mine  Safety  and  HealUi 
Administration  (MSHA).  Labor. 
action:  Proposed  rule;  extension  of 
comment  period. 


SUMMARY:  This  document  extends  the 
comment  period  for  Verification  of 
Undergroimd  Coal  Mine  Operators'  Dust 
Control  Plans  and  Compliance  Sampling 
for  Respirable  Dust  (Plan  Verification), 
published  in  the  Federal  Register  on 
March  6,  2003  as  a  proposed  nde.  The 
comment  period  was  scheduled  to  close 
on  July  3,  2003,  but  will  now  remain 
open  until  further  notice  is  published  in 
the  Federal  Register. 

MSHA  has  decided  to  extend  the 
comment  period  in  order  to  obtain 
further  information  on  Personal  Dust 
Monitors  (PDMs),  a  new  technology 
which  is  currently  being  tested  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH). 

All  comments  received  will  be 
entered  into  the  rulemaking. 
DATES:  The  rulemaking  record  for  the 
proposed  rule  published  on  March  6, 
2003,  and  for  which  the  comment 
period  was  extended  on  May  29,  2003, 
will  remain  open  until  further  notice  in 
the  Federal  Register. 
ADDRESSES:  You  may  use  mail,  facsimile 
(fax),  or  electronic  mail  to  send  us  your 
comments.  Clearly  identify  them  as 
comments  and  send  them  (1)  by  mail  to 
MSHA.  Office  of  Standards, 
Regulations,  and  Variances,  1100 
Wilson,  Blvd.,  Room  2313,  Arlington, 
Virginia  22209-3939;  by  fax  to  (202) 
693-9441 ;  or  (3)  electronic  mail  to: 
commen  ts@msha.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  :, 
Marvin  WivNichols^Jr.,  DiiecLoi,  Office 


of  Standards,  Regulations  and 
Variances,  MSHA;  phone:  (202)  693- 
9440;  facsimile:  (202)  693-9441;  e-mail: 
nichols-marvin@msha.gov. 

You  can  request  a  copy  of  this 
extension  notice  in  an  alternate  format, 
such  as  a  large  print  version,  an 
electronic  file  or  a  file  on  a  disk.  This 
extension  notice  is  available  on  MSHA's 
Internet  site,  http://www.msha.gov,  at 
the  "Statutory  and  Regulatory 
Information"  icon. 
SUPPLEMENTARY  INFORMATION: 

I.  Rulemaking  Background 

On  July  7,  2000.  the  Mine  Safety  and 
Health  Administration  (MSHA) 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  the  Federal 
Register,  Verification  of  Underground 
Coal  Mine  Operators'  Dust  Control  Plans 
and  Compliance  Sampling  for 
Respirable  Dust  (Plan  Verification)  (65 
FR  42122).  A  notice  of  pubUc  hearing 
and  close  of  record  was  also  published 
in  the  Federal  Register  (65  FR  41286)  on 
July  7,  2000.  During  August  2000,  three 
public  hearings  were  conducted  in 
Morgantown.  West  Virginia; 
Prestonsbuig,  Kentucky;  and  Salt  Lake 
City,  Utah.  Transcripts' of  those 
proceedings  were  made  available  to  the 
public.  In  response  to  requests  from 
commenters,  the  public  comment  period 
was  extend  to  September  8,  2000  (65  FR 
29215). 

On  March  6.  2003.  (68  FR  10784),  in 
response  to  commenters  to  the  2000 
proposed  rule,  MSHA  published  a 
second  proposed  rule  in  the  Federal 
Register.  During  May  2003,  the  agency 
held  six  public  hearings  in  Washington, 
Pennsylvania;  Charleston,  West 
Virginia;  Evansville.  hidiana;  Lexington, 
Kentucky;  Birmingham,  Alabama;  and 
Grand  Junction,  Colorado.  The  hearings 
were  attended  by  over  500  members  of 
the  public.  In  response  to  requests  from 
the  mining  community  the  Agency 
extended  the  post-hearing  conunent 
period  from  June  4,  2003  to  July  3.  2003 
(68  FR  32005.  May  29,  2003).  This 
notice  extends  the  public  comment 
period  from  July  3,  2003  until  further 
notice  is  published  in  the  Federal 
Register. 

II.  Reasons  for  Extension  of  Conunent 
Period 

The  Agency  made  the  decision  to 
extend  the  comment  period  on  the 
proposed  rule  after  careful 
consideration  of  comments  during  the 
May  2003  public  hearings  concerning 
the  prefiminary  success  of  in-mine  tests 
on  a  prototype  of  personal  dust 
monitors  (PDMs). 

The  Comment  period  will  remain 
open  diaring.  which  time:        ,  ^  jn;  in.^j 


39882 


Federal  Register / Vol.  68.  No.  128 /Thursday.  July  3,  2003 / Proposed  Rules 


•  The  in-mine  testing  of  the  pre- 
production  prototype  PDMs  at  mines  in 
Pennsylvania,  West  Virginia,  Alabama, 
and  Utah  is  completed; 

o  NIOSH  and  MSHA  commit 
$150,000  each  for  further  testing 
contingent  upon  completion  and 
positive  assessment  of  the  in-mine 
testing;  and 

•  hiformation  is  obtained  to  assist  in 
controlling  and  monitoring  respirable 
coal  mine  dust  and  preventing  Black 
Lung  disease. 

For  all  the  reasons  stated  herein,  the 
comment  period  on  the  proposed  rule  is 
hereby  extended  imtil  further  notice  is 
published  in  the  Federal  Register. 

A  separate  notice  reopening  the 
rulemaiung  record  for  the  proposed  rule 
"Determination  of  Concentration  of 
Respirable  Coal  Mine  Dust,"  (68  FR 
10940,  68  FR  32005)  Will  be  published 
in  the  Federal  Register  shortly. 

Dated:  June  30,  2003. 

)ohn  R.  Caylor, 

Deputy.  Assistant  Secretary  for  Mine  Safety 
and  Health. 

[FR  Doc.  03-16979  Eiled  7-1-03;  11:28  am] 

BILUNG  CODE  4510-«3-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  19  and  27   . 
[FRL-7522-4] 

Civil  Monetary  Penalty  Inflation 
Adjustment  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  is  proposing  to  amend  the  final 
Civil  Monetary  Penalty  Inflation 
Adjustment  Rule,  as  mandated  by  the 
Debt  Collection  Improvement  Act  of 
1996,  to  adjust  EPA's  civil  monetary 
penalties  ("CMPs")  for  inflation  on  a 
periodic  basis.  The  Agency  is  required 
to  review  its  penalties  at  least  once 
every  foiu-  years  and  to  adjust  them  as 
necessary  for  inflation  according  to  a 
formula  specified  in  the  statute.  A 
complete  version  of  Table  1  from  the 
proposed  regulatory  text,  which  lists  all 
of  the  EPA's  civil  monetary  penalty 
authorities,  appears  near  the  end  of  this 
document. 

DATES:  Written  comments  should  be 
submitted  on  or  before  August  4,  2003. 
ADDRESSES:  Mail  written  comments  to 
the  Docket  Office,  Enforcement  & 
Compliance  Docket  and  Information 
Center  (2201  AT)v  Docket  Number  EC- 
2001-008,  U.S.  Environmental «  t • 


Protection  Agency,  EPA  West,  1200 
Pennsylvania  Avenue,  NW.,  Room 
B133,  Washington.  DC  20460  (in 
triplicate,  if  possible).  Please  use  a  font 
size  no  smaller  than  12.  Written 
conunen's  may  be  delivered  in  person 
to:  U.S.  Environmental  Protection 
Agency.  EPA  West,  1301  Constitution 
Avenue.  NW..  Room  B133.  Washington. 
DC  20460.  Comments  may  also  be 
submitted  electronically  to 
docket.oeca@epa.gov  or  faxed  to  (202) 
566-1511.  Attach  electronic  comments 
as  an  ASCii  (text)  file,  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Be  sure  to  include  the 
docket  number.  EC-2001-008  on  your 
document.  Public  comments,  if  any. 
may  be  reviewed  at  the  Enforcement 
and  Compliance  Docket  Information 
Center.  U.S.  Environmental  Protection 
Agency.  EPA  West.  1301  Constitution 
Avenue,  NW..  Room  B133,  Washington. 
DC  20460.  Persons  interested  in 
reviewing  this  docket  may  do  so  by 
calling  (202)  566-1512. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Abdalla,  Office  of  Regulatory 
Enforcement,  Multimedia  Enforcement 
Division,  Mail  Code  2248A,  1200 
Pennsylvania  Avenue.  N'W., 
Washington,  DC  20460,  (202)  564-2413. 
SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  section  4  of  the  Federal 
Civil  Penalties  Inflation  Adjustment  Act 
of  1990,  28  U.S.C.  2461  note,  as 
amended  by  the  Debt  Collection 
Improvement  Act  of  1996,  31  U.S.C. 
3701  note.  ("DCIA").  each  federal 
agency  is  required  to  issue  regulations 
adjusting  for  inflation  the  maximum 
civil  monetary  penalties  that  can  be 
imposed  pursuant  to  such  agency's 
statutes.  The  purpose  of  these 
adjustments  is  to  maintain  the  deterrent 
effect  of  CMPs  and  to  further  the  policy 
goals  of  the  laws.  The  DCLA  requires 
adjustments  to  be  made  at  least  once 
every  four  years  following  the  initial 
adjustment.  The  EPA's  initial 
adjustment  to  each  CMP  was  published 
in  the  Federal  Register  on  December  31 , 
1996,  at  61  FR  69360  and  became 
effective  on  January  30,  1997. 

The  proposed  rule  adjusts  the  amount 
for  each  type  of  CMP  that  EPA  has 
jurisdiction  to  impose  in  accordance 
with  these  statutory  requirements.  It 
does  so  by  revising  the  table  contained 
in  40  CFR  19.4.  The  table  identifies  the 
statutes  that  provide  EPA  with  CMP 
authority  and  sets  out  the  inflation- 
adjusted  maximum  penalty  that  EPA 
may  impose  pursuant  to  each  statutory 
provision.  The  proposed  rule  also     > 
revises  the  effective  date  provisions  of 


40  CFR  19.2  to  make  the  penalty 
amounts  set  forth  in  40  CFR  19.4  apply 
to  all  applicable  violations  that  occur 
after  the  effective  date  of  the  final  rule. 

The  DCIA  requires  that  the 
adjustment  reflect  the  percentage 
increase  in  the  Consumer  Price  Index 
betv/een  June  of  the  calendar  year 
preceding  the  adjustment  and  Jime  of 
the  calendar  year  in  which  the  amount 
was  last  set  or  adjusted.  The  DCLA 
defines  the  Consumer  Price  Index  as  the 
Consumer  Price  Index  for  all  urban 
consiuners  published  by  the  Department 
of  Labor  ("CPI-U").  As  the  initial 
adjustment  was  made  and  published  on 
December  31, 1996.  the  inflation 
adjustment  for  the  CMPs  set  forth  in  the 
proposed  rule  was  calculated  by 
comparing  the  CPI-U  for  June  1996 
(156.7)  with  the  CPI-U  for  June  2002 
(179.9),  resulting  in  an  inflation 
adjustment  of  14.8  percent.  In  addition, 
the  DCIA's  rounding  rules  require  that 
an  increase  be  rounded  to  the  nearest 
multiple  of:  $10  in  the  case  of  penalties 
less  than  or  equal  to  $100;  $100  in  the 
case  of  penalties  greater  than  $100  but 
less  them  or  equal  to  $1,000;  $1,000  in 
the  case  of  penalties  greater  than  $1 ,000 
but  less  than  or  equal  to  $10,000;  $5,000 
in  the  case  of  penalties  greater  than 
$10,000  but  less  than  or  equal  to  • 

$100,000;  $10,000  in  the  case  of 
penalties  greater  than  $100,000  but  less 
than  or  equal  to  $200,000;  and  $25,000 
in  the  case  of  penalties  greater  than 
$200,000. 

The  amount  of  each  CMP  was 
multiplied  by  14.8  percent  (the  inflation 
adjustment)  and  the  resulting  increase 
amount  was  roimded  up  or  down 
according  to  the  rounding  requirements 
of  the  statute.  The  table  below  shows 
the  inflation-adjusted  CMPs  and 
includes  only  the  CMPs  as  of  the 
effective  date  of  the  final  rule.  EPA 
intends  to  readjust  these  amounts  in  the 
year  2007  and  every  four  years 
thereafter,  assuming  there  are  no  further 
changes  to  the  mandate  imposed  by  the 
DCIA. 

On  June  18,  2002.  the  EPA  published 
a  direct  final  rule  and  a  parallel 
proposed  rule  in  the  Federal  Register 
(67  FR  41343).  The  direct  final  rule 
would  have  amended  the  Civil 
Monetary  Penalty  Inflation  Adjustment 
Rule,  as  mandated  by  the  DCIA,  to 
adjust  EPA's  civil  monetary  penalties 
for  inflation.  EPA  stated  in  the  direct 
final  rule  that  if  we  received  adverse 
comment  by  July  18,  2002,  EPA  would 
publish  a  timely  notice  of  withdrawal 
on  or  before  the  August  19,  2002 
effective  date,  and  then  address  that 
comment  in  a  subsequent  final  action 
based  on  the  parallel  proposal 
published  at. (67. FR  41383).  EPA)  -oq xq 
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nbsequently  received  one  adverse 
comment  on  the  direct  final  rule  from 
the  Gov^hunent  Accounting  Office 
C'GAO"),  which  stated  that  EPA  had 
misinterpreted  the  rounding  formula 
provided  in  the  DCIA.  Accordingly,  EPA 
withdrew  the  direct  final  rule  on  August 

19,  2002  (67  FR  53743). 
jThe  formula  for  the  amount  of  the 
enalty  adjustment  is  prescribed  by 
Congress  in  the  DCIA  and  these  changes 
are  not  subject  to  the  exercise  of 
discretion  by  EPA.  However  the 
roimding  requirement  of  the  statute  is 
subject  to  different  interpretations. 
Some  agencies  rounded  the  increase 
based  on  the  amoimt  of  the  ciuxent 
penalty  before  adjustment,  while  other 
agencies  have  rounded  the  increase 
based  on  the  amount  of  the  increase 
resulting  from  the  CPI  percentage 
calculation.  Still  other  agencies  first 
added  the  CPI  increase  to  the  amount  of 
the  ciurent  penalty  and  then  rounded 
the  total  based  on  the  amount  of  the 
increased  penalty.  The  penalties  in 
EPA's  dfrect  final  rule  were  rounded 
based  on  the  amount  of  the  increase 
resulting  from  the  CPI  percentage 
increase  because  this  approach  appears 
to  achieve  the  intent  of  the  DCIA  by 
steadily  tracking  the  CPI  over  time. 
However,  the  GAO's  adverse  comment 
asserts  that  a  strict  reading  of  the  DCIA 
requires  roimding  the  CPI  increase 
based  on  the  amount  of  the  current 
penalty  before  adjustment.  EPA 
proposes  to  adopt  GAO's  interpretation 
of  the  DCIA  rounding  rules  and  round 
the  CPI  increases  based  on  the  amount 
of  the  current  penalty  before 
adjustment.  EPA  intends  to  use  this 
formula  for  calculating  future 
adjustments  to  the  CMPs  and  will  not 
provide  additional  comment  periods  at 
the  time  futiu^  adjustments  are  made. 

Administrative  Requirements 

Although  EPA  is  publishing  this  rule 
with  proposal,  we  view  this  as  a 
noncontroversial  amendment  and 
anticipate  no  further  adverse  comment. 
This  rule  incorporates  requirements 
specifically  set  forth  in  the  DCIA 
requiring  EPA  to  issue  a  regulation 
implementing  inflation  adjustments  for 
all  its  civil  penalty  provisions.  These 
technical  changes,  requfred  by  law,  do 
not  substantively  alter  the  existing 
regulatory  framework  or  in  any  way 
affect  the  terms  under  which  civil 
penalties  are  assessed  by  EPA.  In 
addition,  EPA  has  made  minor 
conforming  changes  to  the  regulations  to 
reflect  the  effective  date  of  the  new 
penalties  prescribed  by  Congress.  We 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  We  will  not  institute  a 


second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

Statutory  and  Executive  Order  Review 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy,' 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  Ae 
proposed  rule  is  not  a  "significant 
regulatory  action"  imder  the  terms  of 
Executive  Order  12866.  and  is  therefore 
not  subject  to  review  by  the  Office  of 
Management  and  Budget. 

Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq.].  Burden 
means  the  total  time,  effort,  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  vdth  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiuces; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions.  For 
purposes  of  assessing  the  impacts  of 
today's  rule  on  small  entities,  small 
entity  is  defined  as  (1)  a  small  business 
as  defined  in  the  Small  Business 
Administration  regulations  at  13  CFR 
part  121;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  tovm  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owmed  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  rule  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
EPA  is  required  by  the  DCIA  to  adjust 
civil  monetary-  penalties  for  inflation. 
The  formula  for  the  amount  of  the 
penalty  adjustment  is  prescribed  by 
Congress  and  is  not  subject  to  the 
exercise  of  discretion  by  EPA.  EPA's 
action  implements  this  statutory 
mandate  and  does  not  substantively 
alter  the  existing  regulatory  framework. 
This  rule  does  not  affect  mechanisms 
already  in  place,  including  statutory 
provisions  and  EPA  policies,  that 
address  the  special  circiunstances  of 
small  entities  when  assessing  penalties 
in  enforcement  actions. 

Although  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities, 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities. 
Small  entities  may  be  affected  by  this 
rule  only  if  the  federal  government  finds 
them  in  violation  and  seeks  monetary 
penalties.  EPA's  media  penalty  policies 
generally  take  into  account  an  entity's 
"ability  to  pay"  in  determining  the 
amount  gf  a  penalty.  Additionally,  the 
final  amount  of  any  civil  penalty 
assessed  against  a  violator  remains 
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committed  to  the  discretion  of  the 
Federal  Judge  or  Administrative  Law 
Judge  hearing  a  particular  case.  We 
continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
~  identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector  because  the  rule 
implements  mandate(s)  specifically  and 
explicitly  set  forth  by  the  Congress 
without  the  exercise  of  any  policy 
discretion  by  EPA.  Thus,  the  prpposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 


EPA  has  determined  that  the  proposed 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
Federalism  {64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  The 
proposed  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensiu-e  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  As  the  proposed  nde  will 
not  have  substantial  direct  effects  on 
tribal  governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Executive  Order  13175  does  not  apply 
to  this  rule. 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health  & 
Safety  Risks 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885. 
April  23.  1997),'  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 


environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  EPA 
interprets  Executive  Order  13045  as 
applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  1 3045  because  it  does  not 
establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks.  Because  this  action  does  not 
involve  technical  standards,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards  under  the  National 
Technology  Transfer  and  Advancembnt 
Act  of  1995  (15  U.S.C.  272  note). 

Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  Advancement  Act 
of  1995  ("NTTAA").  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods.     * 
sampling  procediures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rulemaking  does  not  involve 
technical  standards.  Therefore.  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

Because  this  action  does  not  involve 
technical  standards.  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards  under  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note). 
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Executive  Order  12898:  Federal  Actions 
To  Address  Erivironmental  Justice  in 
Minority  Populations  and  Low-Income 
Papulations 

I  Nor  does  it  require  any  special 
cdnsiderations  under  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Enxironmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16 
1994). 

Congressional  Review  Act 

iThe  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
c(^y  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

ListofSubjefrts 

40CFRPartl9 

Environmental  protection. 
Administrative  practice  and  procedure. 
Penalties. 

40  CFR  Part  27 

Administrative  practice  and 
procedure.  Assessments,  Claims,  Fraud, 
Penalties. 

Dated:  June  27,  2003. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  Revise  part  19  to  read  as  follows: 

PART  1»-ADJUSTMENT  OF  CIVIL 
MONETARY  PENALTIES  FOR 
INFLATION 

Sec. 

19.1  Applicability. 

19.2  Effective  Date. 

19.3  (Reserved). 

19.4  Penalty  Adjustment  and  Table. 


Authority:  Pub.  L.  101-410,  28  U.S.C.  2461 
note;  Pub.  L.  104-134,  31  U.S.C.  3701  note. 

§19.1     Applicability. 

This  part  applies  to  each  statutory 
provision  under  the  laws  administered 
by  the  Environmental  Protection  Agency 
concerning  the  maximum  civil 
monetary  penalty  which  may  be 
assessed  in  either  civil  judicial  or 
administrative  proceedings. 

§19.2    Effective  Data. 

The  increased  penalty  amounts  set 
forth  in  this  rule  apply  to  all  violations 
under  the  applicable  statutes  and 
regulations  which  occur  after  July  3. 
2003.  [The  regulatory  penalty  provisions 
of  this  part  effective  on  January  30,  1997 
remain  in  effect  for  any  violation  of  law 
occurring  between  January  30,  1997  and 
July  3,  2003. 

§19.3    [Reserved]. 

§  1 9.4    Penalty  Adjustment  and  Tai>le. 

The  adjusted  statutory  penalty 
provisions  and  their  maximum 
applicable  amoimts  are  set  out  in  Table 
1.  The  last  colimm  in  the  table  provides 
the  newly  effective  maximum  penalty 
amoimts. 


Table  1  of  §  19.4.— Civil  Monetary  Penalty  Inflation  Adjustments 


U.S.  Code  citation 


7U.S.C.  1361  .(a)(1) 
7  U.S.C.  1361. (a)(2) 


Civil  moneteiry  penalty  description 


15  J.S.C.  2615(a)  

15  use.  2647(a)  

31  use.  3802(a)(1)  

31  U.S.C.  3802(a)(2) 

33  U.S.C.  1319(d)  

33  U.S.C.  1319(g)(2)(A)  ... 
33  U.S.C.  1319(g)(2)(B)  ... 
33  U.S.C.  1321(b)(6)(B)(l) 


33 


l321(b)(6)(B)(ii) 


UjS.C.  i: 
33  U.S.C.  1321(b)(7)(A) 


33  U.S.C.  1321(b)(7)(B) 
33  use.  1321(b)(7)(C) 


FEDERAL  INSECTICIDE,  FUNGICIDE  & 

RODENTICIDE  act  civil  penalty— GENERAL- 
COMMERCIAL  APPLICATORS.  ETC.. 

FEDERAL  INSECTICIDE,  FUNGICIDE  & 

RODENTICIDE  ACT  CIVIL  PENALTY-PRIVATE 
APPLICATORS— FIRST  AND  SUBSEQUENT  OF- 
FENSES OR  VIOLATIONS 

TOXIC  SUBSTANCES  CONTROL  ACT  CIVIL  PEN- 
ALTY. 

ASBESTOS  HAZARD  EMERGENCY  RESPONSE  ACT 
CIVIL  PENALTY. 

PROGRAM  FRAUD  CIVIL  REMEDIES  ACT/VIOLATION 

INVOLVING  FALSE  CLAIM. 
PROGRAM  FRAUD  CIVIL  REMEDIES  ACTA/IOLATION 

INVOLVING  FALSE  STATEMENT. 

CLEAN  WATER  ACT  VIOLATION/CIVIL  JUDICIAL 
PENALTY. 

CLEAN  WATER  ACT  VIOLATION/ADMINISTRATIVE 
PENALTY  PER  VIOLATION  AND  MAXIMUM. 

CLEAN  WATER  ACT  VIOLATION/ADMINISTRATIVE 
PENALTY  PER  VIOLATION  and  MAXIMUM. 

CLEAN  WATER  ACT  VIOLATION/ADMIN  PENALTY 
OF  SEC  311(b)(3)&(j)  PER  VIOLATION  AND  MAX- 
IMUM. 

CLEAN  WATER  ACT  ViOLATIONyADMIN  PENALTY 
OF  SEC  311(b)(3)&0)  PER  VIOLATION  AND  MAX- 
IMUM. -^ 

CLEAN    WATER    ACT    VIOLATION/CIVIL    JUDICIAL 

PENALTY  OF  SEC  31 1  (b)(3)— PER  VIOLATION  PER 

DAY  OR  PER  BARREL  OR  UNIT. 
CLEAN    WATER    ACT    VIOLATION/CIVIL    JUDICIAL 

PENALTY  OF  SEC  311(c)&(e)(1)(B). 
CLEAN    WATER    ACT    VIOLATION/CIVIL    JUDICIAL 

PENALTY  OF  SEC  31 1(j). 


New  maximum  penalty  amount  in  dollars 


$6,500 

$650^1,100  . 

$32,500 

$6,500 

$6,500 

$6,500 

$32,500 

$11,000/$32,500 

$11 ,000/$1 57,500 

$11,000/$32,500 

$11.000/$1 57,500 

$32,500  or  $1,100  per  banel  or  unit. 

$32,500 
$32,500 
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Table  1  of  §19.4.— Civil  Monetary  Penalty  Inflation  Adjustments— Continued 


U.S.  Code  citation 


33  U.S.C.  1321(b)(7)(D) 

33  U.S.C.  1414b(d)  

33  U.S.C.  1415(a)  


42  U.S.C.  300g-3(b)  

42  use.  300g-3(c)  

42  U.S.C.  300g-3(g)(3)(A) 
42  U.S.C.  300g-3(g)(3)(B) 
42  use  300g-3(g)(3)(C) 


42  use.  300tT-2(b)(1) 

42  use.  300h-2(c)(1> 
42  U.S.C.300h-2(c)(2)  . 
42  U.S.C.  300h-3(c)(1) 
42  U.S.C.  300h-3(c)(2) 

42  use.  300«(b)  

42  U.S.C.  300t-1(c) 

42  U.S.C.  300j(e)(2)  

42  use.  300j-4(c) 

42  use.  300i-6(b)(2)  . 
42  U.S.C.  300h23(d)  ... 
42  U.S.C.  4852d(b)(5)  .. 


42  use.  4910(a)(2) 
42  U.S.C.  6928(a)(3) 


42  U.S.C.  6928(c)  

42  U.S.C.  6928(g)  

42  U.S.C.  6928(h)(2)  .. 

42  use.  6934(e)  

42  U.S.C.  6973(b)  

42  U.S.C.  6991e(a)(3) 

42  U.S.C.  6991e(d)(1) 

42  U.S.C.  6991e(d)(2) 

42  U.S.C.  14304(a)(1) 
42  U.S.C.  14304(g)  .... 


Civil  monetary  penalty  description 


42  use.  7413(b) 


clean  water  act  violation/minimum  civil  ju- 
dicial PENALTY  OF  SEC  31 1  (b)(3)— PER  VIOLA- 
TION OR  PER  BARREL/UNIT 

MARINE  PROTECTION.  RESEARCH  &  SANC- 
TUARIES ACT  VIOL  SEC  104b(d). 

MARINE  PROTECTION  RESEARCH  AND  SANC- 
TUARIES ACT  VIOLATIONS— FIRST  &  SUBSE- 
QUENT VIOLATIONS. 

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PEN- 
ALTY OF  SEC  1414(b). 

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PEN- 
ALTY OF  SEC  1414(c). 

SAFE  DRINKING  WATER  ACT/CIVIL  JUDICIAL  PEN- 
ALTY OF  SEC  1414(g)(3)(a). 

SAFE  DRINKING  WATER  ACT/MAXIMUM  ADMINIS- 
TRATIVE PENALTIES  PER  SEC  1414(g)(3)(B). 

SAFE  DRINKING  WATER  ACTn"HRESHOLD  REQUIR- 
ING CIVIL  JUDICIAL  ACTION  PER  SEC 
1414(g)(3)(C). 

SDWA/CIVIL  JUDICIAL  PENALTYA/IOLATIONS  OF 
REQS— UNDERGROUND  INJECTION  CONTROL 
(UIC). 

SDWA/CIVIL  ADMIN  PENALTYA/IOLATIONS  OF  UIC 
REQS— PER  VIOLATION  AND  MAXIMUM. 

SDWA/CIVIL  ADMIN  PENALTYA/IOLATIONS  OF  UIC 
REQS— PER  VIOLATION  AND  MAXIMUM. 

SDWAA/IOLATION/OPERATION  OF  NEW  UNDER- 
GROUND INJECTION  WELL. 

SDWA/WILLFUL  VIOLATION/OPERATION  OF  NEW 
UNDERGROUND  INJECTION  WELL. 

SDWA/FAILURE  TO  COMPLY  WITH  IMMINENT  AND 
SUBSTANTIAL  ENDANGERMENT  ORDER. 

SDWA/ATTEMPTING  TO  OR  TAMPERING  WITH  PUB- 
LIC WATER  SYSTEM/CIVIL  JUDICIAL  PENALTY. 

SDWA/FAILURE  TO  COMPLY  W/ORDER  ISSUED 
UNDER  SEC.  1441(c)(1). 

SDWA/REFUSAL  TO  COMPLY  WITH  REQS.  OF  SEC. 
1445(a)  OR  (b). 

SDWA/FAILURE  TO  COMPLY  WITH  ADMIN.  ORDER 
ISSUED  TO  FEDERAL  FACILITY. 

SDWAA/IOLATIONS/SECTION  1463(b)— FIRST  OF- 
FENSE/REPEAT OFFENSE, 

RESIDENTIAL  LEAD-BASED  PAINT  HAZARD  REDUC- 
TION ACT  OF  1992.  SEC  1018— CIVIL  PENALTY. 

NOISE  CONTROL  ACT  OF  1972— CIVIL  PENALTY  ..... 

RESOURCE  CONSERVATION  &  RECOVERY  ACT/ 
VIOLATION  SUBTITLE  C  ASSESSED  PER  ORDER. 

RES.  CONS.  &  REC.  ACT/CONTINUED  NONCOMPLI- 
ANCE OF  COMPLIANCE  ORDER. 

RESOURCE  CONSERVATION  &  RECOVERY  ACT/ 
VIOLATION  SUBTITLE  C. 

RES.  CONS.  &  REC.  ACT/NONCOMPLIANCE  OF 
CORRECTIVE  ACTION  ORDER. 

RES.  CONS.  &  REC.  ACT/NONCOMPLIANCE  WITH 
SECTION  3013  ORDER. 

RES.  CONS.  &  REC.  ACTA/IOLATIONS  OF  ADMINIS- 
TRATIVE ORDER. 

RES.  CONS.  &  REC.  ACT/NONCOMPLIANCE  WITH 
UST  ADMINISTRATIVE  ORDER. 

RES.  CONS.  &  REC.  ACT/FAILURE  TO  NOTIFY  OR 
FOR  SUBMITTING  FALSE  INFORMATION. 

RCRAA/IOLATIONS  OF  SPECIFIED  UST  REGU- 
LATORY REQUIREMENTS. 

BATTERY  ACT  VIOLATIONS 

BATTERY  ACTA/IOLATIONS  OF  CORRECTIVE  AC- 
TION ORDERS. 

CLEAN  AIR  ACTA/IOLATION/OWNERS  &  OPERA- 
TORS OF  STATIONARY  AIR  POLLUTION 
SOURCES— JUDICIAL  PENALTIES. 


New  maximum  penalty  amount  In  dollars 


$120,000  or  $3,300  per  banet  or  unit. 

$760 
$60.000/$157.500 

$32,500 

$32,500 

$32,500 

$6,000/$30.000 

$30,000 

$32,500 

$11.000/$1 57.500 

$6,500/$1 57,500 

$6,500 

$11,000 

$15,000 

$100,000/$1 ,000.000 

$2,750 

$32,500 

$30,000 

$6,500/$60,000 

$11,000 

$11,000 
$32,500 

$32,500 

$32,500 

$32,500  e 

$6,500 

$6,500 

$32,500 

$11,000 

$11,000       .  • 

$11,000 
$11,000 

$32,500 
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U.S.  Code  citation 


42  U.S.C.  7413(cl)(1) 


42  U.S.C.  7413(d)(3) 
42  U.S.C.  7524(a)  .... 


4^  U.S.C.  7524(a) 


Civil  monetary  penalty  description 


4a  U.S.C.  7545(d)  

4i  use.  9604(e)(5)(B) 


42  U.S.C.  9606(b)(1)  

42  U.S.C.  9609(a)&(b) 

42  U.S.C.  9609(b)  [ 

42  U.S.C.  9609(c)  

42  U.S.C.  9609(c)  

42  U.S.C.  11045(a)&(b)(1),  (2)  &  (3) 

42  U.S.C.  11045(b)(2)  &  (3) 

42  U.S.C.  11045(cK1)  


42  U.S.C.  11045(c)(2) 

I 

42  U.S.C.  11045(d)(1) 


CLEAN  AIR  act/violation/owners  &  OPERA- 
TORS OF  STATIONARY  AIR  POLLUTION 
SOURCES— ADMINISTRATIVE  PENALTIES  PER 
VIOLATION  &  MAX. 

CLEAN   AIR   ACT/MINOR   VIOLATIONS/STATIONARY 

■r>/!;SI'J?t^,'^^"'"'0^  SOURCES-FIELD  CITATIONS. 

TAMPERING  OR  MANUFACTURE/SALE  OF  DEFEAT 
DEVICES  IN  VIOLATION  OF  7522(a)(3)(A)  OR 
(a)(3)(B)-BY  PERSONS. 

VIOLATION  OF  7522(a)(3)(A)  OR  (a)(3)(B)-BY  MANU- 
FACTURERS OR  DEALERS;  ALL  VIOLATIONS  OF 
7522(a)(1),  (2),  (4),  &  (5)  BY  ANYONE. 

ADMINISTRATIVE  PENALTIES  AS  SET  (N  7524(a)  & 
7545(d)  WITH  A  MAXIMUM  ADMINISTRATIVE  PEN- 
ALTY. 

VIOLATIONS  OF  FUELS  REGULATIONS 

SUPERFUND  AMEND.  &  REAUTHORIZATJON  ACf/ 
NONCOMPLIANCE  W/REQUEST  FOR  INFO  OR  AC- 
CESS 

SUPERFUND/WORK  NOT  PERFORMED  W/IMMI- 
NENT,  SUBSTANTIAL  ENDANGERMENT 

SUPERFUND/ADMIN  PENALTY  VIOLATIONS  UNDER 
42  U.S.C.  SECT.  9603,  9608,  OR  9622 

SUPERFUND/ADMIN.  PENALTY  VIOLATIONS— SUB- 
SEQUENT. 

SUPERFUND/CIVIL  JUDICIAL  PENALTY/VIOLATIONS 
OF  SECT.  9603,  9608,  9622 

SUPERFUND/CIVIL  JUDICIAL  PENALTY/SUBSE- 
QUENT  VIOLATIONS  OF  SECT.  9603,  9608  9622 

EMERGENCY  PLANNING  AND  COMMUNITY  RIGHT- 
TO-KNOW  ACT  .CLASS  I  &  II  ADMINISTRATIVE 
AND  CIVIL  PENALTIES. 

EPCRA  CLASS  I  &  II  ADMINISTRATIVE  AND  CIVIL 
PENALTIES— SUBSEQUENT  VIOLATIONS 

EPCRA  CIVIL  AND  ADMINISTRATIVE  REPORTING 
PENALTIES  FOR  VIOLATIONS  OF  SECTIONS 
11022  OR  11023. 
EPCRA  CIVIL  AND  ADMINISTRATIVE  REPORTING 
PENALTIES  FOR  VIOLATIONS  OF  SECTIONS 
11021  OR  11043(b). 
EPCRA— FRIVOLOUS  TRADE  SECRET  CLAIMS- 
CIVIL  AND  ADMINISTRATIVE  PENALTIES 


New  maximum  penatty  amount  in  dollars 


$32,500/8245,000 

$6,500 
$2,750 

$32,500 

$245,000 


$32,500 
$32,500 


$32,500 
$32,500 
$92,500 
$32,500 
$92,500 
$32,500 

$92,500 
$32,500 

$11,000 

$32,500  per  barrel  or  unit. 


PART  27— [AMENDED] 

2.  The  authority  citation  for  Part  27 
cotttinues  to  read  as  follows: 

4athority:  31  U.S.C.  3801-3812;  Pub.  L. 
101-410,  104  Stat.  890,  28  U.S.C.  2461  note; 
PubL.  104-134,  110  Stat.  1321,  31  U.S.C. 
3701  note. 

3l.  Section  27.3  is  amended  by  revising 
paragraphs  {a)(l){iv)  and  (b)(l)(ii)  to 
read  as  follows: 

§27.3    Basis  for  civil  penalties  and 
assessments. 

{\]*   *  * 

(iv)  Is  for  payment  for  the  provision 
of  property  or  services  which  the  person 
has  not  provided  as  claimed,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 


penalty  of  not  more  than  $6,500  ''for 
each  such  claim. 


(b)*  *  * 

(D*  *  * 

(ii)  Contains,  or  is  accompanied  by,  an 
express  certification  or  affirmation  of 
the  truthfulness  and  acciuacy  of  the 
contents  of  the  statement,  shall  be 
subject,  in  addition  to  any  other  remedy 
that  may  be  prescribed  by  law,  to  a  civil 


penalty  of  not  more  than  $6,500  2  for 
each  such  statement. 

***** 

(FR  Doc.  03-16925  Filed  7-2-03;  8:45  am) 

BILUNG  CODE  6560-S(M> 


'  As  adjusted  in  accordance  with  the  Federal  CiviJ 
Penalties  Inflation  Adjustment  Act  of  1990  (Pub.  L. 
101-410, 104  Stat.  890),  as  amended  by  the  Debt 
Collection  hnprovement  Act  of  1996  (Pub.  L.  104- 
134, 110  Stat.  1321).  [The  regulatory  penalty 
provisions  of  this  part  effiective  on  January  30, 1997 
remain  in  effect  for  any  violation  of  law  occurring 
between  January  30, 1^97  and  July  3 .  2003. 


^  As  adjusted  in  accordance  with  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of  1990  (Pub.  L. 
101-410, 104  Stat.  890),  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996  (Pub.  L.  104- 
134. 110  Stat.  1321). 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  51 

[FRL-7522-6] 

Revisions  to  ttie  Regional  Haze  Rule 
To  Correct  Mobile  Source  Provisions 
in  Optional  Program  for  Nine  Western 
States  and  Eligible  Indian  Tribes 
Within  That  Geographic  Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  correction  to  the  mobile 
source  provisions  in  the  EPA's  regional 
haze  rule.  This  correction  is  consistent 
with  recommendations' of  the  Western 
Regional  Air  Partnership  (WRAP).  The 
amendments  to  the  rule  are  intended  to 
address  an  emissions  projection 
scenario  for  mobile  sources  which  was 
not  addressed  when  EPA  published  the 
regional  haze  rule  in  1999. 
DATES:  Comments  on  this  proposal  must 
be  received  by  August  4,  2003. 

In  the  "Final  Rules"  section  of  today's 
Federal  Register,  we  are  publishing  a 
direct  final  rule  that  matches  the 
substance  of  this  proposed  rule.  If  the 
Agency  receives  adverse  conunent  or  a 
request  for  public  hearing  by  August  4, 
2003,  we  will  withdraw  the  direct  final 
rule  by  publishing  a  timely  withdrawal 
notice  in  the  Federal  Register.  If  the 
Agency  receives  no  adverse  comments 
to  this  proposed  rule,  the  direct  final 
rule  is  effective  September  2,  2003. 
ADDRESSES:  All  comments  should  be 
submitted  to  Docket  No.  OAR-2002- 
0076.  When  mailing  documents, 
comments,  or  requests  to  the  EPA 
Docket  Center  through  the  U.S.  Postal 
Service,  please  use  the  following 
address:  U.S.  Environmental  Protection 
Agency,  EPA  West  (Air  Docket),  1200 
Pennsylvania  Avenue,  NW.,  Room 
B108;  Mail  Code:  6102T,  Washington, 
DC  20460.  To  mail  comments  or 
documents  through  a  courier  service, 
the  mailing  address  is:  EPA  Docket 
Center  (Air  Docket),  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108;  Mail  Code: 
61 02T,  Washington,  DC  20004.  The 
normal  business  hours  are  8:30  a.m.  to 
4:30  p.m.,  excluding  legal  holidays. 
Comments  can  be  submitted  to  the 
address  above,  by  fax  (202)  566-1741,  or 
by  e-mail  to  A-and-R-Docket@epa.gov. 
The  voice  telephone  number  is  (202) 
566-1742. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  would  like  further  information 
about  this  proposed  rule  or  to  request  a 


public  hearing,  contact  Kathy  Kaufinan, 
Integrated  Policies  and  Strategies  Group, 
(919)  541-0102  or  by  e-mail 
ka  ufman  .kathy@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  nine  States  in  the  Western 
United  States  (Arizona,  California, 
Colorado,  Idaho,  Nevada,  New  Mexico, 
Oregon,  Utah  and  Wyoming)  and  Indian 
Tribes  within  that  same  geographic  area. 
This  proposed  action,  and  an  earlier 
action  taken  by  EPA  in  1999,  provides 
these  States  and  Tribes  with  an  optional 
program  to  protect  visibility  in  federally 
protected  scenic  areas.  The  portion  of 
the  program  addressed  by  this  proposed 
rule  is  a  program  for  tracking  of  mobile 
source  emissions  under  the  1999  rule. 

Docket.  The  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  No.  OAR-2002-0076.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does  . 
not  include  confidential  business 
information  or  other  information  whose 
disclosure  is  restricted  by  statute.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  fi-om  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  tke  telephone  niunber  for 
the  Air  Docket  is  (202)  566-1742.  A 
reasonable  fee  may  be  charged  for 
copying. 

Electronic  Access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA's  electronic 
public  docket  and  comment  system, 
EPA  Dockets.  You  may  use  EPA  Dockets 
at  http://www.epa.gov/edocket/  to  view 
public  comments,  access  the  index 
listing  of  the  contents  of  the  official 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Although  not 
all  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  above.  Once  in  the  system. 


select  "search,"  then  key  in  the  docket 
identification  number  OAR-2002-0076. 

Outline.  The  contents  of  today's 
preamble  are  listed  in  the  following 
outline. 

I.  Background 

A.  What  is  the  regional  haze  rule? 

B.  What  are  the  special  provisions  for 
Western  States  and  eligible  Indian  Tribes 
in  40  CFR  51.309  of  the  regional  haze 
rule? 

II.  Changes  to  the  Mobile  Source  Provisions 

of  Section  309 

A.  Why  are  we  changing  the  mobile  source 
provisions  of  40  CFR  51.309? 

B.  What  are  the  specific  changes  to  the 
mobile  source  provisions  of  40  CFR 
51.309? 

III.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  and 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

IV.  Statutory  Provisions  and  Legal  Authority 

I.  Background 

A.  What  Is  the  Regional  Haze  Rule? 

Section  169(A)  of  the  Clean  Air  Act 
(CAA)  establishes  a  national  goal  for 
protecting  visibility  in  federally- 
protected  scenic  areas.  These  "Class  I" 
areas  include  national  parks  and 
wilderness  areas.  The  national  visibility 
goal  is  to  remedy  existing  impairment 
and  prevent  future  impairment  in  these 
Class  I  areas,  consistent  with  the 
requirements  of  sections  169A  and  169B 
of  the  CAA. 

Regional  haze  is  a  type  of  visibility 
impairment  caused  by  air  pollutants 
emitted  by  numerous  sources  across  a 
broad  region.  The  EPA  uses  the  term 
regional  haze  to  distinguish  this  type  of 
visibility  problem  from  those  which  are 
more  local  in  nature.  In  1999,  EPA 
issued  a  regional  haze  rule  requiring 
States  to  develop  implementation  plans 
that  will  make  "reasonable  progress" 
•toward  the  national  visibility  goal  (64 
FR  35714.  July  1,  1999).  The  first  State 
plans  for  regional  haze  are  due  between 
2003  and  2008.  The  regional  haze  rule 
provisions  appear  at  40  CFR  51.308  and 
40  CFR  51.309. 
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B.  What  Are  the  Special  Pmvisions  for 
Western  States  and  Eligible  Indian 
Tribes  in  40  CFR  51.309  of  the  Reaonal 
Haze  Rule?      . 

The  regional  haze  rule  at  40  CFR 
51.308  sets  forth  the  requirements  for 
State  implementation  plans  (SIPs)  imder 
the  regional  haze  program.  The  rule 
requires  State  plans  to  include  visibility 
progress  goals  for  each  Class  I  area,  as 
well  as  emissions  reductions  strategies 
and  other  measures  needed  to  meet 
these  goals.  The  rule  also  provides  an 
optional  approach,  described  in  40  CFR 
51.309,  that  may  be  followed  by  the 
nine  Western  States  (Arizona, 
California,  Colorado,  Idaho,  Nevada, 
New  Mexico,  Oregon,  Utah,  and 
Wyoming)  that  comprise  the  transport 
region  analyzed  by  the  Grand  Canyon 
Visibility  Transport  Commission 
(GCVTC)  during  the  1990's.  This 
optional  approach  is  also  available  to 
eligible  Indian  Tribes  within  this 
geographic  region.  The  regulatory 
provisions  at  40  CFR  51.309  are  based 
on  the  final  report  issued  by  the  GCVTC 
in  1996,'  which  included  a  number  of 
recommended  emissions  reductions 
strategies  designed  to  improve  visibility 
in  the  16  Class  I  areas  on  the  Colorado 
Plateau. 

In  developing  the  regional  haze  rule, 
EPA  received  a  number  of  comments  on 
the  proposed  rule  encouraging  the 
Agency  to  recognize  explicitly  the  work 
of  the  GCVTC.  In  addition,  in  June  1998, 
Governor  Leavitt  of  Utah  provided 
comments  to  EPA  on  behalf  of  the 
Western  Governors  Association  (WGA), 
further  emphasizing  the  commitment  of 
Western  States  to  implementing  the 
GCVTC  recommendations.  The  WGA's 
comments  also  suggested  the  translation 
of  the  GCVTC's  recommendations  into 
specific  regulatory  language.  The  EPA 
issued  a  Notice  of  Availability  during 
the  fall  of  1998  requesting  further 
comment  on  the  WGA's  proposal  and  a 
draft  set  of  regulator)'  language  based 
upon  the  WGA's  recommendations. 
Based  on  the  comments  received  on  this 
Federal  Register  action,  EPA  developed 
the  provisions  set  forth  in  40  CFR 
51.309  that  allow  the  nine  Transport 
Region  States  and  eligible  Tribes  within 
that  geographic  area  to  implement  many 
of  the  GCVTC  recommendations  within 
the  framework  of  the  national  regional 
haze  rule. 

The  provisions  in  40  CFR  51.309 
comprise  a  comprehensive  long-term 
strategy  for  addressing  sources  that 
contribute  to  visibility  impairment 
within  this  geographic  region.  The 
.strategy  addresses  the  time  period 


between  the  year  2003,  when  the 
implementation  plans  are  due,2  and  the 
year  2018.  The  provisions  address 
emissions  from  stationary  sources, 
mobile  soiux:es,  and  area  soiuces  such 
as  emissions  from  fires  and  windblown 
dust. 

n.  Changes  to  the  Mobile  Source 
Provisions  of  Section  309 

A.  Why  Are  We  Changing  the  Mobile 
Source  Provisions  of  40  CFR  51.309? 

1  What  Is  the  Basis  for  the  Old 
Provisions? 

The  GCVTC  determined  that  mobile 
source  emissions  need  to  be  an  essential 
part  of  a  strategy  to  reduce  haze  on  the 
Colorado  Plateau.  Therefore,  one 
element  of  the  GCVTC's  strategy,  as 
reflected  in  40  CFR  51.309(d)(5),  was  to 
address  mobile  souirce  emissions. 
Section  309  also  requires  States  to 
establish  a  mobile  source  emissions 
budget  for  each  area  that  significantly 
contributes  to  visibility  impairment  in 
any  of  the  16  Class  I  areas  covered  by 
this  section  of  the  regulations.  At  the 
time  the  GCVTC  made  its 
recommendations  (in  1996).  mobile 
soiuce  emissions  were  projected  to  be 
lowest  in  2005,  and  to  subsequently  rise 
over  the  course  of  the  first  regional  haze 
planning  period  (i.e.,  until  2018). 
Accordingly,  section  309  required 
mobile  soiu-ce  emissions  budgets  to  be 
set  using  the  lowest  projected  level  as  a 
planning  objective  and  performance 
indicator  for  each  area. 

2.  What  Is  the  Basis  for  the  New 
Provisions? 

Since  the  GCVTC  made  its 
recommendations,  new  developments 
have  caused  mobile  source  emissions 
projections  to  change  significantly.  Over 
the  past  few  years,  we  have  promulgated 
a  series  of  new  emissions  standards  for 
several  different  engine  types,  as  well  as 
new  standards  for  diesel  fuel  content.' 
As  a  result  of  these  new  standards,  the 
WRAP,  using  EPA's  latest  models,^  now 
projects  a  significant  decline  in  mobile 
source  emissions  throughout  the  region 
during  the  2003-2018  time  period 
covered  by  the  section  309  plans, 
particularly  from  onroad  mobile 
soiu-ces.  Rather  than  emissions  being 
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regulations  to  submit  implementation  plans  and  opt 
into  the  program  after  the  2003  deadline. 
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67  FR  68241,  (November  8,  2002);  and  68  FR  9745. 
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lowest  in  2005,  arid  subsequently  rising, 
mobile  source  emissions  for  all 
pollutants  except  sulfur  dioxide  (S02) 
are  expected  to  decline  continuously 
over  the  course  of  the  first  regional  haze 
planning  period. 

The  projected  trends  for  mobile  ■ 
source  emissions  of  SO2  differ  fi-om 
those  of  other  pollutants.  Emission 
reductions  from  pollutants  such  as 
nitrogen  oxides  (NOx)  and  particidate 
matter  (PM)  are  dependent  on 
technological  changes  to  the  oiuoad 
fleet  and  to  nonroad  engines  which  are 
implemented  gradually.  In  contrast,  SO2 
emissions  reductions  are  immediately 
realized  when  the  sulfur  content  of  the 
fuel  changes,  because  emissions  from 
both  new  and  existing  engines 
immediately  drop  sharply.  We  have 
already  published  stringent  fuel  sulfur 
limits  for  onroad  engines  and  have 
proposed  stringent  fuel  sulfur  limits  for 
nonroad  engines. s  These  Federal  fuel 
sulfur  regulations,  fully  implemented, 
would  together  result  in  a  substantial 
reduction  in  SO;  emissions  over  the 
2003—2018  planning  period. 

B.  What  Are  the  Specific  Changes  to  the 
Mobile  Source  Pmvisions  of  40  CFR 
51.309? 

These  revisions  would  change 
§  51.309(d)(5){i)  to  eliminate  the 
requirement  for  setting  mobile  source 
emissions  budgets  using  the  lowest 
projected  level  as  a  planning  objective 
and  performance  indicator  for  each  area. 
Instead,  the  new  §  51.309(d)(5)(i)  would 
substitute,  as  the  new  planning 
objective  and  performance  indicator,  a 
requirement  for  statewide  inventories  to 
show  a  continuous  decUne  in  emissions 
of  each  pollutant  of  concern  over  the 
planning  period.  Should  mobile  source 
emissions  not  decline  as  expected. 
States  would  have  to  revise  their  SIPs  to 
include  any  feasible  additional 
strategies.  This  new  requirement 
conforms  to  trends  that  are  currently 
projected. 

In  addition,  in  light  of  the  continuous 
decline  in  mobile  source  emissions 
expected  over  the  entire  region,  these 
revisions  also  eliminate  the  imneeded 
requirement  in  §51.309(5)(ii)  and  (iii)  to 
determine  whether  mobile  sources 
emissions  constitute  a  significant 
contributor  to  haze  in  a  given  State.  The 
revisions  retain  the  requirements  for 
statewide  inventories  and  performance 
demonstrations. 

Finally,  the  revisions  contain  a 
backstop  provision,  requested  by  the 
WRAP,  to  address  any  potential 
concerns  regarding  SO;  fitjm  nonroad 
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sources  in  the  event  that  recently 
proposed  Federal  standards,  referenced 
above,  are  not  finalized.  The  backstop 
provision,  contained  in  the  new 
§51.309(d)(5)(i)(B).  requires  States  to 
assess  the  need  for  any  long-term 
strategies  to  address  SO2  from  nonroad 
mobile  sources  by  no  later  than 
December  31,  2008.  In  determining 
whether  to  revise  their  SIPs  to  address 
SO2  from  mobile  sources.  States  may 
consider  the  emissions  reductions 
achieved — or  anticipated — by  any 
Federal  standards  that  are  in  place 
addressing  fuel  sulfur  content  for 
nonroad  engines. 

m.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

"(1)  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Piusuant  to  the  terms  of  Executive 
Order  12866,  we  have  determined  that 
this  proposed  rule  is  not  a  significant 
regulatory  action. 

B.  Paperwork  Reduction  Act 

This  action  does  not  add  any  new 
,.  requirements  involving  the  collection  of 
information  as  defined  by  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.  The  OMB  has  approved  the 
information  collection  requirements 
contained  in  the  final  Regional  Haze 
regulations  {64  FR  35714,  July  1,  1999) 
and  has  assigned  OMB  control  number 
2060-0421  (EPA  ICR  No.  1813.04). 

Burden  means  the  total  time,  effort  or 
financial  lesources  expended  by  persons 


to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regidations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  EiiiForcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
orgcinizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rulemaking  on 
small  entities,  small  entity  is  defined  as: 
(1)  A  small  business  that  is  a  small 
industrial  entity  as  defined  in  the  U.S. 
Small  Business  Administration  (SBA) 
size  standards  (as  discussed  on  the  SBA 
Web  site  at  http://www.sba.gov/size/ 
indextableofsize.html):  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50.000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  direct  final  rule  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  i&  any<8!^nificant  > 


adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency    ' 
may  certify  that  a  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule. 

This  proposed  rule  would  eliminate 
certain  comprehensive  requirements  to 
address  mobile  source  emissions  that 
EPA  now  considers  to  be  imnecessary. 
Specifically,  as  discussed  above,  this 
proposed  rule  would  eliminate  the 
requirements  in  §  51.309(5)(ii)  and  (iii) 
to  determine  whether  mobile  sources 
emissions  constitute  a  significant 
contributor  to  haze  in  a  given  State,  and 
for  those  States  with  areas  that  meet  this 
significance  criterion,  to  establish 
mobile  soiuce  emissions  budgets.  This 
proposed  rule  would  require  emissions 
reductions  consistent  with  the 
downward  trend  in  mobile  source 
emission  inventories  that  is  ciurently    ■ 
projected,  based  on  regulations  that 
have  already  been  promulgated.  We 
have  therefore  concluded  that  this 
proposed  rule  would  relieve  regulatory 
burden  for  all  small  entities. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4) 
(UMRA),  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditxu-e  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
*   *   *  in  any  one  year."  A  "Federal 
mandate"  is  defined  under  section 
421(6),  2  U.S.C.  658(6),  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate." 
A  "Federal  intergovernmental 
mandate,"  in  turn,  is  defined  to  include 
a  regulation  that  "would  impose  an 
enforceable  duty  upon  State,  local,  or 
tribal  governments."  section 
421(5){A)(i).  2  U.S.C.  658(5)(A)(i). 
except  for,  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
assistance,"  section  421(5)(A)(i)(I}.  A 
"Federal  private  sector  mandate"    ■•  s:t 
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includes  a  regulation  that  "would 
impose  an  enforceable  duty  upon  the 
private  sector,"  with  certain  exceptions, 
section  421(7)(A),  2  U.S.C.  658(7)(A). 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed 
under  section  202  of  the  UMRA,'  section 
205,  2  U.S.C.  1535,  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  number  of 
regidatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

Because  the  entire  program  under  40 
CFR  51.309,  including  today's 
amendments,  is  an  option  that  each  of 
the  States  may  choose  to  exercise,  these 
revisions  to  section  309  do  not  establish 
any  regulatory  requirements  that  may 
significandy  or  uniquely  affect  small 
governments,  including  Tribal 
governments.  The  program  is  not 
required  and,  thus  is  clearly  not  a 
"mandate."  Moreover,  as  explained 
above,  today's  rule  eliminates  certain 
requirements  and  will  overall  reduce 
any  regulatory  burdens.  Accordingly, 
this  rule  will  not  residt  in  expenditures 
to  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
Thus  EPA  is  not  obligated,  under 
section  203  of  UMRA,  to  develop  a 
small  government  agency  plan. 

We  believe  that  this  rulemaking  is  not 
subject  to  the  requirements  of  UMRA. 
For  regional  haze  SEPs  overall,  it  is 
questionable  whether  a  requirement  to 
submit  a  SIP  revision  constitutes  a 
Federal  mandate,  as  discussed  in  the 
preamble  to  the  regional  haze  rule  (64 
FR  35761,  July  1.  1999).  However, 
today's  direct  final  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  tide  II  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  In  addition,  the  program 
contained  in  40  CFR  51.309,  including 
today's  revisions,  is  an  optional 
program. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entided 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 


Under  section  6(b)  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  a  regulation. 
Under  section  6(c)  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications  and 
that  preempts  State  law.  unless  EPA 
consults  with  State  and  local  officials 
early  in  the  process  of  developing  the 
regulation. 

This  proposed  rule  does  not  have 
federalism  imphcations.  It  would  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  described 
above,  this  proposed  rule  contains 
minor  revisions  to  secdon  309  of  the 
regional  haze  rule  which  would  reduce 
any  regulatory  burden  on  the  States.  In 
addition,  section  309  is  an  optional 
program  for  States.  The  minor  revisions 
to  section  309.  accordingly,  woidd  not 
directly  impose  significant  new 
requirements  on  State  and  local 
governments.  Moreover,  even  if  today's 
proposed  revisions  did  have  federalism 
implications,  these  proposed  revisions 
would  not  impose  substantial  direct 
compliance  costs  on  State  or  local 
governments,  nor  would  they  preempt 
State  law.  Thus,  Executive  Order  13132 
does  not  apply  to  this  proposed  rule. 

Consistent  with  EPA  policy,  we 
nonetheless  did  consiUt  with 
representatives  of  State  and«local 
governments  in  developing  this 
proposed  rule.  This  nde  direcdy 
implements  specific  recommendations 
ft-om  the  WRAP,  which  includes 
representatives  from  all  the  affected 
States. 

In  the  spirit  of  Executive  Order  13132 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  today's 
rule  from  State  and  local  officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 


tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regidations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  betwisen  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  woidd  eliminate 
certain  requirements  and  will  overall 
reduce  any  regulatory  burden  on  the 
Tribes.  Moreover,  the  section  309 
program  is  an  optional  program  for 
Tribes  within  the  same  geographic 
region  as  die  WRAP  states.  Accordingly, 
this  proposed  rule  would  not  have  tribal 
implications.  In  addition,  this  proposed 
rule  would  direcdy  implement  specific 
recommendations  from  the  WRAP, 
which  includes  representatives  of  Tribal 
governments.  Thus,  although  this 
proposed  rule  woidd  not  have  tribal 
implications,  representatives  of  Tribal 
governments  have  had  the  opportunity 
to  provide  input  into  development  of 
the  recommendations  forming  its  basis. 

G.  Executive  Order  13045:  Protection  of 
Childreii  from  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  fitim  Environmental  Health 
and  Safety  Risks"  (62  FR  19885.  April     • 
23.  1997)  applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866, and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risks,  such  that  the 
analysis  required  imder  section  5-501  of 
die  Order  has  the  potential  to  influence 
the  regulation.  This  proposed  rule  is  not 
subject  to  Executive  Order  13045 
because  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  or  safety  risks. 


H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  "Actions  that 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  National  Technology  Transfer 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
volimtary  consensus  standards.  We 
welcome  comments  on  this  aspect  of  the 
proposed  rulemaking  and,  specifically, 
invite  the  public  to  identify  potentially- 
applicable  voluntary  consensus 
standards  and  to  explain  why  such 
standards  should  be  used  in  this 
regulation. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  The 
requirements  of  Executive  Order  12898 
have  been  previously  addressed  to  the 
extent  practicable  in  the  Regulatory 
Impact  Analysis  (RIA)  for  the  regional 
haze  rule  (cited  above),  particularly  in 
chapters  2  and  9  of  the  RIA.  This 
proposed  rule  makes  no  changes  that 
would  have  a  disproportionately  high 
and  adverse  human  health  or 
environmental  effect  on  minorities  and 
low-income  populations. 

rv.  Statutory  Provisions  and  Legal 
Authority 

Statutory  authority  for  today's 
proposed  rule  comes  from  sections 
169(a)  and  169(b)  of  the  CAA  (42  U.S.C. 


7545(c)  and  (k)).  These  sections  require 
EPA  to  issue  regulations  that  will 
require  States  to  revise  their  SIPs  to 
ensure  that  reasonable  progress  is  made 
toward  the  national  visibility  goals 
specified  in  section  169(A). 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Carbon  monoxide. 
Nitrogen  dioxide,  Particulate  matter. 
Sulfur  oxides.  Volatile  organic 
compounds. 

Dated:  June  27,  2003. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  51  of  title  40,  Chapter  1 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  51— REQUIREMENTS  FOR 
PREPARATION,  ADOPTION.  AND 
SUBMITTAL  OF  IMPLEMENTATION 
PLANS 

1.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7414,  7421, 
7470-7479,  7492,  7601.  and  7602. 

Subpart  P— Protection  of  Visibility 

2.  Section  51.309  is  amended  by 
revising  paragraphs  (b)(6)  and  (d)(5)(i). 
deleting  paragraphs  {d)(ii)  and  (d)(iii), 
and  renumbering  (d)(iv)  to  (d){ii),  to 
read  as  follows: 

§  51 .309    Requirements  related  to  the 
Grand  Canyon  Visibility  Transport 
Commission. 

***** 

(b)(6)  Continuous  decline  in  total 
mobile  source  emissions  means  that  the 
projected  level  of  emissions  fi-om  mobile 
sources  of  each  listed  pollutant  in  2008, 
2013,  and  2018,  are  less  than  Jhe 
projected  level  of  emissions  from  mobile 
sources  of  each  listed  pollutant  for  the 
previous  period  [i.e.,  2008  less  than 
2003;  2013  less  than  2008;  and  2018  less 
than  2013). 
***** 

(d)(5)(i)  Statewide  inventories  of 
onroad  and  nonroad  mobile  soiurce 
emissions  of  VOC,  NOx.  SO2,  PM2  5, 
elemental  carbon,  and  organic  carbon 
for  the  years  2003,  2008,  2013,  and 
2018. 

(A)  The  inventories  must  demonstrate 
a  continuous  decline  in  total  mobile 
source  emissions  (onroad  plus  nonroad; 
tailpipe  and  evaporative)  of  VOC,  NOx. 
PM2.5,  elemental  carbon,  and  organic 
carbon,  evaluated  separately.  If  the 
inventories  show  a  continuous  decline 
in  total  mobile  source  emissions  of  each 


of  these  pollutants  over  the  period 
2003-2018,  no  further  action  is  required 
as  part  of  this  plan  to  address  mobile 
source  emissions  of  these  pollutants.  If 
the  inventories  do  not  show  a 
continuous  decline  in  mobile  source 
emissions  of  one  or  more  of  these 
pollutants  over  the  period  2003-2018, 
the  plan  submission  must  provide  for  an 
implementation  plan  revision  by  no 
later  than  December  31,  2008  containing 
any  necessary  long-term  strategies  to 
achieve  a  continuous  decline  in  total 
mobile  source  emissions  of  the 
pollutant(s),  to  the  extent  practicable, 
considering  economic  and  technological 
reasonableness  and  federal  preemption 
of  vehicle  standards  and  fuel  standards 
under  title  II  of  the  CAA. 

(B)  The  plan  submission  must  also 
provide  for  an  implementation  plan 
revision  by  no  later  than  December  31, 
2008  containing  any  long-term  strategies 
necessary  to  reduce  emissions  of  SO2 
from  nonroad  mobile  sources,  consistent 
with  the  goal  of  reasonable  progress.  In 
assessing  the  need  for  such  long-term 
strategies,  the  State  may  consider 
emissions  reductions  achieved  or 
anticipated  from  any  new  Federal 
standards  for  sulfur  in  nonroad  diesel 
fiiel. 

(ii)  [text  of(iv)  retained  same  as 
before] 

[FR  Doc.  03-16923  Filed  7-2-03;  8:45  am] 
BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

RIN  1018-AI68 

Endangered  and  Threatened  Wildlife 
and  Plants;  Listing  of  the  Central 
California  Distinct  Population  Segment 
of  the  California  Tiger  Salamander; 
Reclassification  of  the  Sonoma  County 
and  Santa  Barbara  County  Distinct 
Populations  From  Endangered  to 
Threatened;  Special  Rule 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  extension  of 

comment  period  and  notice  of  public 

hearings. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  are  extending  the 
comment  period  on  a  proposed  rule  that 
would:  (1)  List  the  Central  California 
distinct  population  segment  (DPS)  of  the 
California  Tiger  Salamander 
{Ambystoma  califomiense)  as  a 
threatened  species  under  the 
Endangered  Species  Act  of  1973,  as 
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amended  (Act)  (16  U.S.C.  1531  et  seq.); 
(2)  reclassify  the  Sonoma  County  and 
Santa  Barbara  County  DPSs  of  the 
California  Tiger  Salamander  from 
endangered  to  threatened;  and  (3) 
exempt,  under  section  4(d)  of  the  Act, 
existing  routine  ranching  activities  on 
private  or  Tribal  lands  from  section  9 
prohibitions  for  the  three  DPSs  of  the 
California  tiger  salamander.  Comments 
previously  submitted  need  not  be 
resubmitted  as  they  will  be  incorporated 
into  the  public  record  as  part  of  this 
extended  comment  period,  and  will  be 
fully  considered  in  the  final  rule.  We  are 
also  providing  two  additional  public 
hearings  to  receive  oral  conunents  on 
this  proposed  rule. 

DATES:  Conunents  and  information  from 
all  interested  parties  will  be  accepted 
until  5  p.m.  on  September  22,  2003.  We 
will  hold  public  hearings  at  the 
following  times: 

(1)  Tuesday,  July  29,  2003,  in  Santa 
Rosa,  California.  Two  sessions:  1  p.m. 
until  3  p.m.  and  6  p.m.  until  8  p.m. 
Registration  will  begin  at  12:30  p.m.  for 
the  afternoon  session  and  at  5:30  p.m. 
for  the  evening  session. 

(2)  Thursday,  July  31,  2003,  in  Santa 
Maria,  California.  Two  sessions:  1  p.m. 
imtil  3  p.m.  and  6  p.m.  until  8  p.m.. 
Registration  will  begin  at  12:30  p.m.  for 
the  afternoon  session  and  at  5:30  p.m. 

^  for  the  evening  session. 
ADDRESSES: 

(1)  You  may  submit  written  comments 
to  the  Field  Supervisor  (Attn:  CTS),  U.S. 
Fish  and  Wildlife  Service,  Sacramento 
Fish  and  Wildlife  Office,  2800  Cottage 
Way,  Suite  W-2605,  Sacramento,  CA 
95825. 

(2)  You  may  send  conunents  by 
electronic  mail  (e-mail)  to: 
catiger@Rl.fws.gov.  See  the  "Public 
Comments  Solicited"  section  below  for 
file  format  and  other  information  on 
electronic  filing. 

(3)  You  may  hand-deliver  comments 
to  our  Sacramento  Fish  and  Wildlife 
Office  at  the  address  above. 

(4)  You  may  make  oral  comments  at 
a  public  hearing.  Such  oral  comments 
will  be  transcribed  and  given  weight 
equal  to  that  of  written  comments. 

We  will  hold  public  hearings  at  the 
Flamingo  Resort  Hotel  and  Conference 
Center,  2777  Fourth  St.,  Santa  Rosa.  CA, 
and  at  the  Radisson  Hotel  Santa  Maria, 
3455  Skyway  Dr.,  Santa  Maria,  CA. 

Comments  and  materials  received,  as 
well  as  supporting  docvunentation  used 
in  the  preparation  of  the  proposed  rule, 
will  be  available  for  public  inspection, 


by  appointment,  during  normal  business 
hours,  at  the  above  address.  You  may 
obtain  copies  of  the  proposed  rule  from 
the  above  address,  by  calling  (916)  414- 
6600,  or  from  our  Web  site  at  http:// 
sacramento.fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Adam  Zerrenner  or  Glen  Tarr, 
Sacramento  Fish  and  Wildlife  Office. 
2800  Cottage  Way  Room  W-2605, 
Sacramento,  CA  95825  (telephone  (916) 
414-6600,  facsimile  (916)  414-6713,  or 
visit  our  Web  site  at  http:// 
sacramento.fws.gov/).  Information 
regarding  this  proposal  is  available  in 
alternative  formats  upon  request. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  May  23,  2003,  we  published  a 
proposed  rule  to  list  the  central 
California  DPS  of  the  California  tiger 
salamander  as  a  threatened  species  (68 
FR  28647).  The  rule  also  proposed  to 
reclassify  the  Sonoma  County  and  Santa 
Barbara  County  DPSs  from  endangered 
to  threatened,  and  to  exempt,  under 
section  4(d)  of  the  Act.  existing  routine 
ranching  activities  from  "take" 
prohibitions  under  section  9  of  the  Act 
for  the  three  DPSs.  For  further 
information  regarding  background 
biological  information,  previous  Federal 
actions,  factors  affecting  the  subspecies, 
and  conservation  measures  available  to 
these  three  DPSs  of  the  California  tiger 
salamander,  please  refer  to  this 
proposed  rule.  , 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  are  soliciting  comments 
from  the  public,  other  concerned 
governmental  agencies,  the  scientific 
commimity,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule.  We  are  particularly 
seeking  comments  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  any 
threat  (or  lack  thereof)  to  the  California 
tiger  salamander; 

(2)  The  location  of  any  additional 
subpopulations  or  breeding  sites  of  this 
species,  and  the  reasons  why  any 
habitat  should  or  should  not  be 
determined  to  be  critical  habitat 
pursuant  to  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
sizes  of  this  species; 

(4)  Current  or  planned  activities  or 
land  use  practices  in  the  subject  area 


and  their  possible  impacts  on  this 
animal;  and 

(5)  Additional  information  pertaining 
to  the  promulgation  of  a  special  nde  to 
exempt  from  section  9  take  prohibitions 
existing  routine  ranching  practices 
located  on  private  and  Tribal  lands. 

Previously  submitted  comments  need 
not  be  resubmitted.  If  you  submit 
comments  by  electronic  mail  (e-mail), 
please  submit  them  as  an  ASCII  file  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Please  also 
include  "Attn:  RIN  1018-AI68"  and 
your  name  and  address  in  your  e-mail 
message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  yoiu  e-mail  message, 
contact  us  dir«:tly  by  calling  the 
Sacramento  Fish  and  Wildlife  Office 
[see  ADDRESSES). 

Anyone  wishing  to  make  an  oral 
comment  or  statement  for  the  record  at 
one  of  the  hearings  listed  above  is 
encoiuaged  (but  not  required)  to  also 
provide  a  written  copy  of  the  statement 
and  present  it  to  us  at  the  hearing.  In  the 
event  there  is  a  large  attendance,  the 
time  allotted  for  oral  statements  may  Be 
limited.  Oral  and  written  statements 
receive  equal  consideration.  There  are 
no  limits  to  the  length  of  written 
comments  presented  at  the  hearing  or 
mailed,  faxed,  or  e-mailed  to  us.  Legal 
notices  announcing  the  date,  time,  and 
location  of  the  public  hearing  will  be 
published  in  newspapers  concurrenUy 
with  this  Federal  Register  notice. 

Persons  needing  reasonable 
accommodations  in  order  to  attend  and 
participate  in  a  public  hearing  should 
contact  Patti  Carroll  at  503/231-2080  as 
soon  as  possible.  In  order  to  allow 
sufficient  time  to  process  requests, 
please  call  no  later  than  1  week  before 
the  hearing  date. 

Author  •      ' 

The  primary  authors  of  this  notice  are 
Chris  Nagano,  Chief,  Endangered 
Species  Division  and  Glenn  Tarr,  Acting 
Chief,  Listing  Branch  (see  ADDRESSES). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  June  19,  2003. 
Thomas  O.  Melius, 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  03-16881  Filed  7-2-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Performance  Review  Board 
Appointments 

agency:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice  of  performance  review 
board  appointments. 


summary:  This  notice  provides  the 
names  of  individuals  who  have  been 
appointed  to  serve  as  members  of  the 
Performance  Review  Board  for  the 
Advisory  Coimcil  on  Historic 
Preservation. 

DATES:  These  appointments  are  effective 
upon  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralston  Cox.  Director,  Office  of 
Administration,  Advisory  Council  on 
Historic  Preservation,  Room  809, 1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004-2501. 
Telephone  Number:  (202)  606-8528. 

Senior  Executive  Service  Performance 
Review  Board 

The  following  individuals  have  been 
appointed  to  serve  on  the  Performance 
Review  Board  for  the  Advisory  Council 
on  Historic  Preservation. 

Bemadette  Castro,  Vice  Chairman  of 
the  Advisory  Coimcil  on  Historic 
Preservation  and  Commissioner,  New 
York  State  Office  of  Parks,  Recreation, 
and  Historic  Preservation; 

Nelson  R.  Bregon,  Deputy  Assistant 
Secretary  for  Grant  Programs,  Office  of 
Community  Plaiming  and  Development, 
U.S.  Department  of  Housing  and  Urban 
Development; 

Patrick  J.  Meehan,  Jr.,  Director, 
Program  Integration,  Office  of  the 
Deputy  Undersecretary  of  Defense  for 
Installations  and  Environment,  U.S. 
Department  of  Defense; 

Anthony  E.  Costa,  Assistant  Regional 
Administrator,  Public  Buildings  Service, 


National  Capital  Region,  General 
Services  Administration; 

John  C.  Surina,  Deputy  Assistant 
Secretary  for  Administration,  U.S. 
Department  of  Agriculture. 

Dated:  June  30,  2003. 
Ralston  Cox, 

Director,  Office  of  Administration,  Advisory 
Council  on  Historic  Preservation. 
[FR  Doc.  03-16936  Filed  7-2-03;  8:45  am] 
BILUNG  CODE  4310-1 0-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Comments  Must  Be  Received  On  or 
Before:  August  3,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  of  the 
proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  product  will  be  required 
to  procure  the  products  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting. 


recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited. 

Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

(End  of  Certification) 

The  following  products  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Products 

Product/NSN:  Folder,  Classification, 
Pressboard 

753O-O0-NIB-0672  (Legal  Size— 1 
Divider/4  Part— Light  Blue) 

7530-0O-NIB-0673  (Legal  Size— 1 
Divider/6  Part— Red) 

7530-00-NIB-0674  (Legal  Size— 1 
Divider/4  Part— Dark  Blue) 

753O-0O-NIB-O675  (Legal  Size— 1 
Divider/4  Part — Green) 

7530-00-NIB-0676  (Legal  Size— 1 
Divider/4  Part- Yellow) 

7530-00-NIB-0679  (Letter  Size— 2 
Divider/6  Part— Gray/Green) 

NPA:  Georgia  Industries  for  the  Blind, 
Bainbridge,  Georgia. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center, 
New  York,  New  York. 

Product/NSN:  ]umho  Butterfly  Mop, 
'M.R.  1035. 

NPA:  L.C.  hidustries  For  The  Blind, 
Inc.,  Durham,  North  Carolina. 

Contract  Activity:  Defense  Commissary 
Agency  (DeCA),  Ft.  Lee,  Virginia. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-16945  Filed  7-2-03;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTKM:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  services  to  be 
himished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

EFFECTIVE  DATE:  August  3,  2003. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
-Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennedy,  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  April 
18,  and  April  25, 2003,  the  Committee 
for  Purchase  From  People  Who  Are 
Blind  or  Severely  Disabled  published 
notice  (68  FR  19188.  and  20371)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  services  listed 
below  are  suitable  for  procvu^ment  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 

(End  of  Certification) 

Accordingly,  the  following  services 
are  added  to  the  Procurement  List: 
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Services 

Service  Type/Location:  Gmxmds 

Maintenance,  U.S.  Border  Station, 

St.  John  Highway,  New  York. 
NPA:  Clinton  County  Chapter, 

NYSARC.  Inc.,  Plattsburgh,  New 

York. 
Contract  Activity:  GSA/PBS  Upstate 

New  York  Service  Center  , 

Syracuse,  New  York. 
Service  Type/Location:  Janitorial/ 

Custodial,  Fridley  USARC. 

Covington,  Virginia. 
NPA:  Jackson  River  Enterprises, 

Covington,  Virginia. 
Contract  Activity:  99th  Regional 

Support  Command,  Coraopolis, 

Pennsylvania. 
This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kenneriy, 

Director,  Information  Management. 

[FR  Dae.  03-16946  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Redesignation  of 
Services 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Redesignation  of  procurement 
list  services. 


SUMMARY:  This  notice  redesignates 
services  on  the  Procurement  List  which 
will  be  procured  on  a  consolidated  basis 
rather  than  individually.  These  services 
are  being  performed  for  the  Department 
of  the  Navy  in  the  Puget  Sound  area. 
Comments  on  this  redesignation  must 
be  received  by  August  3,  2003. 
EFFECTIVE  DATE:  July  3,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  The 
following  services  are  on  the 
Procurement  List  to  be  performed  by  the 
designated  nonprofit  agencies  for  the 
Department  of  the  Navy  activities 
identified  below: 

Service  Type/Location:  Groimds 
Maintenance,  Whidbey  Island 
Naval  Air  Station,  Oak  Harbor. 
Washington. 


NPA:  New  Leaf,  Lie,  OakjJaAon. 

Washington. 
Contract  Activity:  Department  of  the 

Navy. 

Service  Type/Location:  Grounds 

Maintenance,  Puget  Sound  Naval 
Shipyard,  Bremerton,  Washington. 

NPA:  Peninsula  Services,  Bremerton. 
Washington. 

Contract  Activity:  Department  of  the 
'Navy. 

Service  rype/Locafaon;  Groimds 
Maintenance,  Keyport  Naval 
Undersea  Warfare  Center,  Keyport, 
Washington. 

NPA:  Peninsula  Services,  Bremerton, 
Washington. 

Contract  Activity:  Department  of  the 
Navy. 

Service  Type/Location:  Grounds 

Maintenance,  Fox  Island  Acoustic 
Laboratory,  Fox  Island,  Washington. 

NPA:  Peninsula  Services,  Bremerton, 
Washington. 

Contract  Activity:  Department  of  the 
Navy. 

Service  Type/Location:  Grounds 

Maintenance,  Janitorial/Custodial, 
Grounds  Maintenance,  Mess 
Attendant  (The  Grounds 
Maintenance  Portion  of  this  project 
will  be  consolidated  October  1, 
2003),  Naval  Station  Everett, 
Everett,  Washington. 

NPA:  Northwest  Center  for  the 
Retarded,  Seattle,  Washington. 

Contract  Activity:  Department  of  the 
Navy. 

Service  Type/Location:  Grounds 
Maintenance,  Naval  Ordnance 
Center,  Pacific  Division, 
Detachment  Port  Hadlock,  Port 
Hadlock,  Washington. 

NPA:  Skookum  Education  Programs, 
Port  Townsend,  Washington. 

Contract  Activity:  Department  of  the 
Navy. 

The  above  services  will  be  procured 
by  the  Department  of  the  Navy  on  a 
consolidated  basis  and  are  thus  being 
redesignated  collectively  on  the 
Procurement  List  as  set  forth  below,  and 
the  nonprofit  agency  identified  below 
has  been  designated  as  the  qualified 
nonprofit  agency  which  will  serve  as 
prime  contractor  for  the  consolidated 
services.  The  services  identified  above 
will  remain  on  the  Procurement  List  for 
performance  by  the  above-designated 
nonprofit  agencies. 
Sennce  Type/Location:  Facility  Support 

Services,  Various  locations  in  the 

Navy  Region  Northwest. 
NPA:  Skookimi  Educational  Programs, 

Port  Townsend,  Washington. 
Contract  Activity:  Engineering  Field 

Activity,  Naval  Facilities 
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EDgineeriBg  Comonand.  Dopartraent 
of  the  Navy,  Poulsboro,     .t  .-[;, 
Washington. 
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Sheryl  D.  Kenneriy, 

Director.  Information  Management. 

[FR  Doc.  03-16947  Filed  7-2-03;  8:45  am) 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  ttte  Delaware  Advisoiy  Committee 

Notice  is  hereby  given,  pursuaiTt  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Delaware  Advisory  Committee  will 
convene  at  1  p.m.  and  adjourn  at  3:30 
p.m.  on  Tuesday,  July  15,  2003.  The 
purpose  of  the  conference  call  is  to  plan 
projects  and  gather  input  on  meaningful 
and  measurable  SAC  activity. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-8292,  access  code 
17529964,  contact  name  Edward 
Darden.  Any  interested  member  of  the 
pubhc  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  [contact 
name  or  access  code  number,  which 
ever  you  select]. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
'for  the  public,  persons  are  asked  to 
register  by  contacting  Edward  Darden  of 
the  Eastern  Regional  Office,  202-376- 
7533,  TDD  number  202-376-8116,  by  1 
p.m.  on  Monday,  July  14,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  26,  2003. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-16934  Filed  7-2-03;  8:45  am) 
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COMMISSION  ON  CIVIL  BIGHTS  o'^ !  ^:„ 

Agenda  and  Notice  of  Public  Meeting 
of  ttie  Massachusetts  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Massachusetts  Advisory  Committee  to 
the  Commission  will  convene  at  1  p.m. 
and  adjourn  at  2  p.m.  on  Thursday,  July 
17.  2003.  The  purpose  of  the  conference 
call  is  for  the  project  planning 
subcommittee  to  discuss  and  choose 
project  topic  and  alternatives  to  present 
to  the  full  committee. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-888-532-3522,  access  code: 
17805880,  contact  name  Aonghas  St- 
Hilaire.  Any  interested  member  of  the 
public  may  call  this  number  and  listen 
to  the  meeting.  Callers  can  expect  to 
incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  numbeiMr 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  contact 
name. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Aonghas  St- 
Hilaire  of  the  Eastern  Regional  Office, 
202-376-7533  (TDD  202-376-8116),  by 
4  p.m.  on  Wednesday,  July  16,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  June  26,  2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-16932  Filed  7-2-03;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Virginia  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Virginia  Advisory  Committee  will 
convene  at  1  p.m.  and  adjourn  at  3:30 
p.m.  on  Wednesday,  July  16,  2003.  The 
piupose  of  the  conference  call  is  to 
make  plans  that  advance  current  SAC 


I  projects  and  gather  input  regarding  .  i  • 
meaningful  and  measurable  SAC  c  >  y*^{> . 
activity  in  the  current  context. 

This  conference  call  is  available  to  the 
public  through  the  following  call-in 
number:  1-800-659-1145,  access  code 
number:  17780815,  contact  name  is 
Edward  Darden.  Any  interested  member 
of  the  public  may  call  this  number  and 
listen  to  the  meeting.  Callers  can  expect 
to  incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  incurred  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  contact 
name. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Edward  Darden  of 
the  Eastern  Regional  Office,  (202)  376- 
7533,  TDD  (202)  376-8116  by  1  p.m.  on 
Tuesday,  July  15,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC,  June  26,  2003. 
Ivy  L.  Davis, 

Chief  Regional  Programs  Coordination  Unit. 
[FR  Doc.  03-16933  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  33-2003] 

Foreign-Trade  Zone  40— Cleveland, 
OH,  Area  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Cleveland-Cuyahoga 
County  Port  Authority,  grantee  of 
Foreign-Trade  Zone  40,  requesting 
authority  to  expand  its  zone  in  the 
Cleveland,  Ohio,  area,  within  the 
Cleveland  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  27,  2003. 

FTZ  40  was  approved  on  September 
29,  1978  (Board  Order  135,  43  FR  46886, 
10/11/78)  and  expanded  in  June  1982 
(Board  Order  194,  47  FR  27579,  6/25/ 
82);  April  1992  (Board  Order  574,  57  FR 
13694,  4/17/92);  February  1997  (Board 


Order  870,  62  FR  7750,  2/20/97;  June 
1999  (Board  Order  1040,  64  FR  33242, 
6/22/99);  and,  April  2002  (Board  Order 
1224,  67  FR  20087,  4/15/02).  The 
general-purpose  zone  project  currently 
consists  of  the  following  sites  in  the 
Cleveland,  Ohio,  area:  Site  1  (94 
acres) — Port  of  Cleveland  complex  on 
Lake  Erie  at  the  mouth  of  the  Cuyahoga 
River,  Cleveland;  Site  2  (128  acres) — the 
IX  Center  (formerly  the  "Cleveland  Tank 
Plant"),  in  Brook  Park,  adjacent  to  the 
Cleveland  Hopkins  International 
Airport;  Site  3  (1,900  acres) — Cleveland 
Hopkins  International  Airport  complex; 
Site  4  (450  acres)— Burke  Lakefront 
Airport,  1501  North  Marginal  Road, 
Cleveland;  Site  5  (298  acres)— Emerald 
Valley  Business  Park,  Cochran  Road  and 
Beaver  Meadow  Parkway,  Glenwillow; 
Site  6  (30  acres) — CoUinwood  site. 
South  Waterloo  (South  Marginal)  Road 
and  East  152nd  Street,  Cleveland;  Site  7 
(47  acres) — Water  Tower  Industrial 
Parit,  Coit  Road  and  East  140th  Street, 
Cleveland;  Site  8  (83  acres) — 
Strongsville  Industrial  Park,  Royalton 
Road  (State  Route  82),  Strongsville;  Site 
9  (13  acres) — East  40th  Street  between 
Kelley  &  Perkins  Avenues  (3830  Kelley 
Avenue),  Cleveland;  and.  Site  10  (15 
acres) — Frane  Industrial  Park,  Forman 
Road,  Ashtabula;  Temporary  Site  13  (15 
acres) — Snow  Road  Industrial  Park, 
18901  Snow  Road,  Brook  Park;  and. 
Temporary  Site  12  (32  acres)— Tow  Path 
Valley  Business  Park,  3060  Eggers 
Avenue,  Cleveland.  Applications  are 
pending  with  the  FTZ  Board  to  expand 
existing  Site  3  (Docket  38-2002),  to 
expand  existing  Site  1  (Docket  6-2003) 
and  to  expand  existing  Site  8  (Docket 
14-2003). 

The  applicant  is  now  requesting 
authority  to  expand  the  general-purpose 
zone  to  include  an  additional  site  (New 
Proposed  Site  1 1 )  in  the  City  of 
Vermilion  (Lorain  County).  New 
Proposed  Site  11  [172  acres,  2  parcels) 
is  located  within  the  800-acre  Harbour 
Point  Business  Park,  Baumhart  Road,  at 
the  intersections  of  U.S.  Route  6  and 
Ohio  Route  2,  Vermilion.  (Though  there 
is  an  existing  Site  11,  it  is  temporary, 
and  an  application  is  pending  with  the 
Board  that  would  incorporate  it  as  part 
of  Site  3.)  The  proposed  zone  project  is 
immediately  adjacent  to  the  Ford  Motor 
Company  subzone  in  Lorain.  The  site  is 
owned  by  Great  Lakes  Development, 
Ltd.  The  site  will  provide  public 
warehousing  and  distribution  services 
to  area  businesses.  No  specific 
manufacturing  requests  are  being  made 
"at  this  time.  Such  requests  would  be 
made  to  the  Board  on  a  case-by-case 
basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 


Federal  Register /Vol.  68,  No.  128 /Thursday,  July  3,  2003 /Notices 


39897 


has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  fix)m  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099— 14th  Street,  NW.,  Washington, 
DC  20005. 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce.  FCB- 
Suite  4100W,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
September  2.  2003.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  Seotember  16.  2003). 

A  copy  of  tne  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
address  Nimiber  1  listed  above,  and  at 
the  U.S.  Department  of  Commerce 
Export  Assistance  Center,  600  Superior 
Avenue  East,  Suite  700,  Cleveland,  OH 
44114. 

Dated:  June  27,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-16921  Filed  7-2-03;  8:45  am] 

BILLING  CODE  3S10-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-58e-862J 

Notice  of  Postponement  of  Final 
Antidumping  Duty  Determination:  High 
and  Ultra-High  Voltage  Ceramic  Station 
Post  Insulators  from  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Postponement  of  final " 
antidumping  duty  determination. 

EFFECTIVE  DATE:  July  3,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Finn  or  Michele  Mire,  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0065  or  (202)  482- 
4711.  respectively. 

SUMMARY:  The  Department  of  Commerce 
(the  Department}  is  postponing  the  final 


determination  in  the  antidumping  duty 
investigation  of  high  and  ultra-high 
voltage  ceramic  station  post  insulators 
(HVSPs)  from  Japan.  The  deadline  for 
issuing  the  final  determination,  in  this 
investigation  is  now  October  29.  2003. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Jime  16.  2003.  the  Department 
published  its  preliminary  determination 
in  the  investigation  of  HVSPs  from 
Japan  (68  FR  35627).  The  notice  stated 
that  the  Department  would  issue  its 
final  determination  no  later  than  75 
days  after  the  date  of  publication  of  the 
preliminary  determination. 

Postponement  of  Final  Determination 

On  June  20.  2003,  the  Department 
received  a  request  for  postponement  of 
the  final  determination  irom  NGK 
Insulators,  Ltd.,  a  manufactiu^r/exporter 
who  accounts  for  a  significant  portion  of 
the  exports  of  subject  merchandise. 
There  are  no  compelling  reasons  for  the 
Department  to  deny  this  request. 
Therefore,  pursuant  to  section  19  CFR 
351.210(b)(2)(ii),  the  Department  is 
postponing  the  deadline  for  issuing  the 
final  determination  until  October  29, 
2003. 

This  notice  of  postponement  is  in 
accordance  with  section  735(a)(2)(A)  of 
the  Tariff  Act  of  1930,  as  amended,  and 
19CFR351.210(b)(2)(ii). 

Dated:  June  23,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-16919  Filed  7-2-03;  8:45  ami 

BILLING  CODE  3S1&-0S-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-502] 

Welded  Cartx>n  Steel  Pipes  and  Tubes 
From  India 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty  review: 
Welded  carbon  steel  pipes  and  tubes 
from  India. 

EFFECTIVE  DATE:  July  3,  2003. 
summary:  On  May  30,  2003,  the 
Department  of  Commerce  received  a 
request  to  conduct  a  new  shipper  review, 
of  the  antidumping  duty  order  on 
welded  carbon  steel  pipes  and  tubes 
from  India.  In  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930.  as 
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,  amended,  and  19  CFR  351.214(d),  we 
are  initiating  a  new  shipper  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minoo  Hatten  or  Mark  Ross  at  (202) 
482-1690  and  (202)  482-4794. 
respectively,  AD/CVD  Enforcement  III, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  announcing  the 
antidumping  duty  order  on  welded 
carbon  steel  pipes  and  tubes  from  India 
was  published  on  May  12,  1986.  On 
May  30.  2003,  we  received  a  request  for 
a  new  shipper  review  of  the 
antidumping  duty  order  on  welded 
carbon  steel  pipes  and  tubes  from  India 
from  Smya  Roshni,  Ltd.  (Surya),  and 
K&K  Enterprises,  Inc.  Surya  is  both  the 
producer  and  exporter  of  the  subject 
merchandise  on  which  its  request  for  a 
new  shipper  review  is  based. 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b)(2)(i) 
and  {iii)(A),  Surya  provided  a 
certification  that  it  did  not  export 
subject  merchandise  to  the  United 
States  during  the  period  of  investigation 
(POI)  and,  that  since  the  initiation  of  the 
investigation,  it  has  never  been  affiliated 
with  any  exporter  or  producer  that 
exported  the  subject  merchandise  to  the 
.United  States  during  the  POI,  including 
those  not  individually  examined  during 
the  investigation. 

In  addition,  Surya  submitted 
documentation  establishing  the 
following:  (1)  The  date  on  which  it  first 
shipped  the  subject  merchandise  for 
export  to  the  United  States  and  the  date 
on  which  its  subject  merchandise  was 
first  entered,  or  withdrawn  from 
warehouse,  for  consumption;  (2)  the 
volume  of  its  first  shipment  and  the 
volume  of  subsequent  shipments;  and 
(3)  the  date  of  its  first  sale  to  an 
unaffiliated  customer  in  the  United 
States. 

Pursuant  to  section  751(a)(2)(B)  of  the 
Tariff  Act.  as  amended  (the  Act),  and  19 
CFR  351.214(d)(1),  we  are  initiating  a 
new  shipper  review  for  shipments  of 
welded  carbon  steel  pipes  and  tubes 
from  India  produced  and  exported  by 
Siuya.  The  period  of  review  is  May  1 , 
2002,  through  April  30.  2003.  See  19 
CFR  351.214(g)(l)(i)(A).  We  intend  to 
issue  the  final  resiflts  of  this  review  no 
later  than  270  days  from  the  date  of 
initiation.  See  19  CFR  351.214(1). 
We  will  instruct  the  Bureau  of 
Customs  and  Border  Protection  to 


continue  to  suspmd  liquidation  of  any 
entries  of  the  subject  merchandise  and 
to  allow,  at  the  option  of  the  importer, 
the  posting  of  a  bond  or  security  in  lieu 
of  a  cash  deposit  for  each  entry  of  the 
subject  merchandise  produced  and 
exported  by  Surya  until  the  completion 
of  the  review.  Surya  has  certified  that  it 
both  produced  and  exported  the  subject 
merchandise  on  which  it  based  the 
request  for  a  new  shipper  review. 
Therefore,  we  will  apply  the  bonding 
option  only  to  subject  merchandise  for 
which  it  is  both  the  producer  and 
exporter. 

Interested  parties  that  need  access  to 
proprietary  information  in  this  new 
shipper  review  should  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)  of  the 
Act  and  19  CFR  351.214  and 
351.221(c)(l)(i). 

Dated:  June  30.  2003. 
Jeffrey  May, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-16920  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  021903B]    ' 
RIN  0648-AQ24 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  the  Gulf  of  Mexico; 
Rebuilding  Plan  for  Greater  Amberjacit 
in  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  agency  action. 

SUMMARY:  NMFS  announces  approval  of 
Secretarial  Amendment  2  to  the  Reef 
Fish  Fishery  Management  Plan 
(Secretarial  Amendment  2)  that 
establishes  a  10-year  stock  rebuilding 
plan  for  greater  amberjack  in  the  Gulf  of 
Mexico.  The  Secretary  of  Commerce, 
acting  through  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council), 
prepared  Secretarial  Amendment  2.  The 
greater  amberjack  rebuilding  plan 
consists  of  a  series  of  3-year 
management  goals  and  the  associated 
management  measiures  and  actions 
necessary  to  achieve  those  goals,  as 


detstmined  by  the  status  of  the  stock 
during  each  of  the  3-year  intervals. 
Secretarial  Amendment  2  also 
establishes  biomass-based  stock 
rebuilding  targets  and  thresholds  (i.e., 
maximum  sustainable  yield  (MSY), 
optimum  yield  (OY),  maximum  fishing 
mortality  threshold  (MFMT).  and 
minimum  stock  size  threshold  (MSST)), 
consistent  with  the  requirements  of  the 
Sustainable  Fisheries  Act  of  1996  (SFA). 
The  intended  effect  of  Secretarial 
Amendment  2  is  to  prevent  overfishing 
and  rebuild  the  greater  amberjack 
resource  consistent  with  the 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  while 
minimizing,  to  the  extent  practicable, 
adverse  economic  impacts  on  all  users 
of  the  resource  and  the  affected  fishing 
communities. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Steele,  telephone:  727-570-5305,  fax: 
727-570-5583,  e-mail: 
Phil.Steele@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The  reef 
fish  fishery  in  the  exclusive  economic 
zone  of  the  Gulf  of  Mexico  is  managed 
under  the  Fishery  Management  Plan  for 
the  Reef  Fish  Resources  of  the  Gulf  of 
Mexico  (FMP).  The  FMP  was  prepared 
by  the  Council  and  is  implemented 
under  the  authority  of  the  Magnuson- 
Stevens  Act  by  regulations  at  50  CFR 
part  622. 

On  March  14,  2003,  NMFS  published 
a  notice  of  availability  of  Secretarial 
Amendment  2  and  requested  public 
comment  (68  FR  12344).  After 
considering  the  public  comments 
received,  NMFS  approved  Secretarial 
Amendment  2,  without  modification,  on 
June  12,  2003.  The  background  and 
rationale  for  the  measures  in  Secretarial 
Amendment  2  are  contained  in  the 
amendment  and  the  notice  of 
availability  and  are  not  repeated  here. 

Comments  and  Responses  - 

NMFS  received  one  set  of  comments 
on  Secretarial  Amendment  2  from  a 
group  of  environmental  organizations. 
Those  comments  and  NMFS'  responses 
are  provided  below. 

Comment  1 :  NOAA  Fisheries  must 
assess  the  amoimt  and  type  of  bycatch 
occurring  in  each  fishery  and  ensure 
that  each  plan  includes  conservation 
and  management  measures  that,  to  the 
extent  practicable,  minimize  bycatch 
and  minimize  the  mortality  of  such 
bycatch  that  cannot  be  avoided. 

Response:  NMFS  is  committed  to 
working  through  the  Council  process  for 
development  and  implementation  of 
fishery  management  plans  to  minimize 
bycatch.  and  to  the  extent  practicable, 
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minimize  the  mortahty  of  bycatch  that 
cannot  be  avoided.  Within  this  mandate, 
NMFS  is  working  with  the  Council  to: 
(1)  promote  the  development  and 
improvement  of  a  database  on  bycatch 
and  bycatch  mortality;  (2)  assess  the 
effects  of  management  measures  on  the 
amount  and  type  of  bycatch  and  bycatch 
mortality;  and  (3)  select  measiues  that, 
to  the  extent  practicable,  will  minimize 
bycatch  and  bycatch  mortality. 

1  Additionally,  NMFS  has  established  a 
National  Bycatch  Working  Group  to 
begin  the  process  of  developing 
scientific  and  policy  strategies  for 
addressing  the  nation's  bycatch 
problems.  The  National  Bycatch 
Strategy  consists  of  six  components,  all 
of  which  are  being  implemented  within 
different  time  frames  and  include:  (1) 
Assessing  progress  toward  meeting  the 
national  bycatch  goal,  its  supporting 
objectives  and  strategies,  and  regional 
recommendations  as  set  forth  in  NMFS' 
1998  publication  Managing  the  Nation's 
Bycatch  (available  at  http:// 
www.nmfs.noaa.gov/bycatch.htm);  (2) 
Developing  a  national  approach  to  a 
standardized  bycatch  reporting 
methodology;  (3)  Implementing  the 
national  bycatch  goal  through  regional 
implementation  plans;  (4)  Undertaking 
education  and  outreach  involving 
cooperative  efforts  to  develop  effective 
and  efficient  methods  for  reducing 
bycatch;  (5)  Utilizing  existing 
partnerships  and  developing  new 
international  approaches  to  reducing 
bycatch  of  living  marine  resoiut:es 
including  fish  stocks,  sea  turtles,  marine 
mammals,  and  migratory  birds,  where 
appropriate;  and  (6)  Identifying  new 
funding  requirements  to  effectively 
support  the  NMFS  National  Bycatch 
Strategy  on  an  ongoing  basis. 

\Comment  2:  Secretarial  Amendment  2 
is  not  approvable  because  it  does  not 
address  bycatch. 

Response:  The  greater  amberjack 
resource  in  the  Gulf  of  Mexico  was 
declared  overfished  by  NMFS  on 
February  9,  2001,  but  is  not  considered 
to  be  luidergoing  overfishing  due  to 
Cojmcil  actions  taken  in  1997,  1998, 
and  1999.  Consequently,  actions  to 
further  reduce  fishing  mortality  are  not 
needed  at  this  time.  Through  this 
amendment,  NMFS  establishes  a 
rebuilding  plan  for  greater  amberjack  in 
the  Gulf  of  Mexico.  Actions  in  the 
amendment  include  setting  total 
allowable  catch  (TAG)  for  3-year 
intervals  with  TAG  being  set  at  the  yield 
associated  with  year  one  of  the  3-year 
interval  from  the  constant  F40% 
rebuilding  stream.  TAG  will  be  2.9 
million  lb  (1.3  million  kg)  for  the  years 
2003-2005,  5.2  million  lb  (2.6  million 
kgl  for  years  2096-2008.  7.0  miUion  lb 


(3.2  million  kg)  for  years  2009-2011, 
and  7.9  million  lb  (3.6  million  kg)  for 
2012.  Additionally,  the  amendment 
contains  biomass-based  definitions  of 
maximum  sustainable  yield  and 
optimum  yield  and  adds  new  stock 
status  determination  criteria  regarding 
definitions  of  "overfished"  (minimum 
stock  size  threshold)  and  "overfishing" 
(maximmn  fishing  mortality  threshold). 
These  criteria  are  necessary  to  meet 
requirements  of  the  Magniison-Stevens 
Act,  as  amended  by  the  Sustainable 
Fisheries  Act.  The  amendment  does  not 
change  the  current  fishing  regulations 
for  greater  amberjack. 

While  Secretarial  Amendment  2  does 
not  specifically  address  bycatch 
reporting  methodologies  or  methods  to 
minimize  bycatch  and  reduce  bycatch 
mortality,  methodologies  for  reporting 
this  information  have  already  been 
implemented.  The  methodology  for 
reporting  bycatch  from  the  recreational 
component  of  the  catch  of  greater 
amberjack  was  implemented  through 
the  Marine  Recreational  Fisheries 
Statistics  Siu^fey  program  developed  by 
NMFS.  The  commercial  component  of 
the  greater  amberjack  catch  has  been 
monitored  throu^  the  commercial 
logbook  program  since  1992.  This 
program  has  required  that  all  vessels 
submit  a  reporting  form  for  each  trip 
listing  landings  by  species,  numbers  and 
poimds.  Additionally,  begiiming  in 
2001,  the  NMFS  Southeast  Fisheries 
Science  Center  has  required  20  percent 
of  all  the  permitted  vessels  to  submit 
forms  for  each  trip  listing  species 
discarded  as  bycatch  by  number. 

Further,  additional  alternatives  to 
address  bycatch  issues  are  currently 
being  developed  for  the  entire  reef  fish 
management  unit  in  Amendment  18  to 
the  Reef  Fish  Fishery  Management  Plan. 
An  options  paper  for  Amendment  18  is 
scheduled  for  presentation  at  the  Gulf  of 
Mexico  Fishery  Management  Council 
(Council)  meeting  in  July  2003.  The 
Goimcil  is  tentatively  scheduled  to  take 
final  action  on  this  amendment  at  its 
November  2003  meeting.  While 
Amendment  18  will  focus  primarily  on 
grouper  management  actions,  it  will  also 
address  bycatch  issues  for  all  species 
within  the  reef  fish  fishery  management 
unit  including  greater  amberjack. 

Comment  3:  Recommended  Options 
for  Status  Determination  Criteria 

Maximum  Sustainable  Yield  (MSY) 
Alternatives  -  While  Alternative  1,  the 
Preferred  Alternative,  which  sets  MSY 
at  the  yield  value  of  9.5  million  lb  (4.3 
million  kg)  is  technically  consistent 
with  expected  values  produced  by  the 
most  recent  stock  assessment  on  greater 
amberjack,  the  legal  requirements  of  the 
Magnuson-Stevens  Act  and  applicable 


NOAA  Fisheries  guidance  documents, 
we  are  concerned  that  these  landings  are 
overly  optimistic.  Our  concern  is  that 
the  highest  documented  level  of  greater 
amberjack  taken  in  the  Gulf  is 
approximately  10  million  lb  (4.5  miUion 
kg)  in  1989.  Landings  from  the  mid 
1980s  through  the  early  1990s  averaged 
approximately  6  million  lb  (2.7  million 
kg).  High  landings  during  these  years 
are  thought  to  be  part  of  the  reason 
greater  amberjack  are  now  in  an 
overfished  state.  Accordingly,  we  ask 
that  future  scientific  work  be 
undertaken  to  refine  status 
determination  criteria  for  this  species. 

Response:  The  Preferred  Alternative, 
Alternative  1,  describes  the  yield  that 
would  be  associated  with  the  fishing 
mortality  rate  (F)  needed  to  maintain  a 
population  at  30  percent  spawning 
potential  ratio  (SPR)  in  equilibrium 
conditions  and  so  is  consistent  with 
reconunendations  made  to  the  Coimcil 
about  this  species  for  setting  MSY  in  the 
generic  Sustainable  Fisheries  Act  (SFA) 
amendment.  It  is  also  consistent  with 
the  current  maximum  fishing  mortality 
threshold  (MFMT)  of  F30%  SPR  that 
has  been  approved  by  NMFS.  In  the 
most  recent  stock  assessment,  the  yield 
estimated  from  fishing  at  F30%  SPR  was 
9.5  million  lb  (4.3  million  kg). 
Alternative  1  is  consistent  with  the  best 
available  scientific  estimate  of  what 
MSY  should  be.  Fishing  at  or  below  this 
recommended  level  (F30%  SPR)  to 
achieve  this  yield  should  allow  the 
stock  to  be  fished  over  the  long  term  and 
maintain  the  highest  average  yield 
possible. 

Further,  the  period  of  highest 
landings  for  amberjack  was  1986-1989 
when  the  annual  landings  averaged  7.7 
million  lb  (3.5  million  kg)  and  peaked 
in  1989  at  9.9  million  lb  (4.5  miUion  kg). 
The  most  likely  reason  that' the  current 
estimate  of  MSY  is  so  much  higher  than 
historical  landings  is  that,  until  1990, 
there  were  no  minimum  size  limits  on 
this  species.  Cummings  and  McClellan 
(2000)  indicate  that  prior  to  1990,  a 
substantial  amount  of  small  fish  (less 
than  16-inch  (40.6-cm)  fork  length) 
were  landed  by  the  fishery.  Therefore, 
growth  overfishing  and  possibly 
recruitment  overfishing  may  have  been 
occurring.  It  was  not  until  1998  that  all 
the  current  management  measures  were 
implemented  and  halted  overfishing. 
NMFS  will  revisit  these  estimates  as 
new  information  from  stock  assessments 
becomes  available. 

Optimum  Yield  (OY)  Alternatives  - 
We  have  similar  concerns  with 
proposed  Alternative  1,  the  Preferred 
Alternative,  which  sets  OY  at  a  value  of 
8.5  million  lb  (3.9  million  kg).  We  are 
concerned  that  this  level  may  be  too 
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high  based  on  an  analysis  of  past 
landings  and  the  current  condition  of 
greater  amberjack.  We  therefore  again 
recommend  that  this  value  will  be 
reassessed  at  regular  intervals  to  insure 
its  soimdness. 

Response:  According  to  NMFS 
national  standard  guidelines  on  the 
Magnuson-Stevens  Act  (50  CFR  Part 
600.310),  OY  is  based  on  MSY  or  MSY 
as  it  may  be  reduced  to  take  into 
accoimt  social,  economic,  or  ecological 
factors.  The  guidelines  go  on  to  say  that 
Councils  should  adopt  a  precautionary 
approach  in  specifying  OY  including 
reference  points  set  safely  below  limit 
reference  points  and  that  these  targets 
be  "explicitly"  risk  averse.  NMFS 
technical  guidance  in  setting  an  OY 
level  suggests  that  OY  should  be  set  at 
a  yield  where  the  fishing  mortality  rate 
is  25  percent  below  the  limit  fishing 
mortality  rate  (i.e.,  0.75  *  Fmsy). 
Advantages  of  setting  F  at  this  level  are: 
(1)  the  probability  of  exceeding  the 
MFMT  is  low  (20-30  percent),  and  (2) 
because  the  total  mortality  on  the  stock 
is  reduced,  the  stock  size  is  allowed  to 
increase.  Restrepo  et  al.  (1998) 
estimated  that  by  fishing  at  0.75  * 
FMSY,  the  stock  is  allowed  to  build  to 
125-131  percent  of  BMSY  and  that  the 
resultant  reduction  in  yield  is  only 
about  6  percent  of  MSY.  Specifically  for 
greater  amberjack,  fishing  at  the  FMSY 
proxy  (  0.75  *  F3()%spr)  would  allow  the 
stock  to  build  to  128  percent  of  the 
spawning  stock  biomass  at  MSY 
(SSBmsy).  with  the  resultant  yield  of 
about  92  percent  of  MSY. 

The  Preferred  Alternative  (Alternative 
1)  defines  OY  as  the  yield  associated 
with  an  ?Mn.  SPR  when  the  stock  is  at 
equilibriiun,  and  is  actually  more 
conservative  than  what  is  recommended 
by  NMFS.  According  to  Turner  (2002), 
the  estimated  value  of  F4o%  SPR  is  72 
percent  of  F30%  SPR  (the  proxy  they 
used  for  FMSY).  Based  on  estimates  of 
yield  at  F4«%  (8.5  million  lb  (3.9  million 
kg))  and  at  F3o%  (9.5  million  lb  (4.3 
million  kg)),  the  OY  yield  from 
Alternative  1  would  be  89  percent  of  the 
Preferred  Alternative  for  MSY  (the  yield 
associated  with  an  F3o%).  Alternative  1 
also  is  consistent  with  NMFS 
recommendations  for  OY  in  the  generic 
SFA  amendment  that  OY  should 
correspond  with  a  stock  at  40  percent 
static  SPR. 

NMFS  will  continue  to  provide  the 
Coimcil  with  annual  updates  on  the 
greater  amberjack  harvest.  These 
updates  would  cover  each  calender  year 
and  be  presented  as  soon  as  the 
information  can  be  properly  collated. 
The  purpose  of  these  updates  would  be 
to  insure  that  the  annual  harvest  by  the 
recreational  and  commercial  fisheries 


was  not  exceeding  the  expected  annual 
harvest  needed  for  the  rebuilding  plan, 
and  to  provide  any  potential  new 
information  that  may  be  incorporated 
into  the  rebuilding  plan. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  lune  27,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-16880  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061603A] 

Taking  and  Importing  of  Marine 
Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  affirmative  finding 

renewal. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries,  NMFS,  (Assistant 
Administrator)  renewed  the  affirmative 
finding  for  the  Republic  of  Ecuador 
under  the  Marine  Mammal  Protection 
Act  (MMPA).  This  renewal  allows  the 
continued  importation  into  the  United 
States  of  yellowfin  tima  and  yellowfin 
tuna  products  harvested  in  the  eastern 
tropical  Pacific  Ocean  (ETP)  after  March 
3,  1999,  by  Ecuadorian-flag  purse  seine 
vessels  or  vessels  operating  under 
Ecuadorian  jurisdiction  greater  than  400 
short  tons  (362.8  mt)  carrying  capacity. 
The  affirmative  finding  renewal  was 
based  on  review  of  documentary 
evidence  submitted  by  the  Republic  of 
Ecuador  and  obtained  from  the  Inter- 
American  Tropical  Tuna  Commission 
(lATTC)  and  the  Department  of  State. 
This  finding  remains  in  effect  through 
March  31,  2004. 

DATES:  Effective  April  1,  2003,  through 
March  31,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach,  CA, 
90802-4213;  Phone  562-980-1000;  Fax 
562-980-4018. 

SUPPLEMENTARY  INFORMATION:  The 
MMPA,  16  U.S.C.  1361  etseq.,  as 
amended  by  the  International  Dolphin 
Conservation  Program  Act  (IDCPA) 
(Public  Law  105-42),  allows  the  entry 
into  the  United  States  of  yellowfin  tima 
harvested  by  purse  seine  vessels  in  the 


ETP  under  certain  conditions.  If 
requested  by  the  harvesting  nation,  the 
Assistant  Administrator  will  determine 
whether  to  make  an  affirmative  finding 
based  upon  documentary  evidence 
provided  by  the  government  of  the 
harvesting  nation,  the  L\TTC,  or  the 
Department  of  State.  A  finding  will 
remain  valid  for  1  year  (April  1  through 
March  31)  or  for  such  other  period  as 
the  Assistant  Administrator  may 
determine.  An  affirmative  finding 
applies  to  tuna  and  tuna  products  that 
were  harvested  in  the  ETP  by  piuse 
seine  vessels  of  the  nation  after  March 
3, 1999,  the  effective  date  of  the  IDCPA. 

The  affirmative  finding  process 
requires  that  the  harvesting  nation  meet 
several  conditions  related  to  compliance 
with  the  International  Dolphin 
Conservation  Program  (IDCP).  A  nation 
may  provide  information  regarding 
compliance  with  the  IDCP  directly  to 
NMFS  on  an  aimual  basis  or  may 
authorize  the  lATTC  to  release  the 
information  to  NMFS  in  years  when 
NMFS  will  review  and  consider 
whether  to  issue  an  affirmative  finding 
determination  without  an  application 
from  the  harvesting  nation. 

An  affirmative  finding  will  be 
terminated,  in  consultation  with  the 
Secretary  of  State,  if  the  Assistant 
Administrator  determines  that  the 
requirements  of  50  CFR  216.24(f)  are  no 
longer  being  met  or  that  a  nation  is 
consistently  failing  to  take  enforcement 
actions  on  violations  which  diminish 
the  effectiveness  of  the  IDCP.  Every  5 
years,  the  government  of  the  harvesting 
nation  must  request  an  affirmative 
finding  and  submit  the  required 
documentary  evidence  directly  to  the 
Assistant  Administrator. 

As  a  part  of  the  annual  review  process 
set  forth  in  50  CFR  216.24(f).  the 
Assistant  Administrator  considered 
documentary  evidence  submitted  by  the 
Republic  of  Ecuador  or  obtained  from 
the  lATTC  and  the  Department  of  State 
and  determined  that  Ecuador  has  met 
the  MMPA's  requirements  to  receive  an 
affirmative  finding.  After  consultation 
with  the  Department  of  State,  NMFS 
renewed  the  Republic  of  Ecuador's 
affirmative  finding  allowing  the 
continued  importation  into  the  United 
States  of  yellowfin  tuna  and  products 
derived  from  yellowfin  tuna  harvested 
in  the  ETP  by  Ecuadorian-flag  purse 
seine  vessels  or  vessels  under 
Ecuadorian  jurisdiction  greater  than  400 
short  tons  (362.8  metric  tons)  carrying 
capacity  after  March  3,  1999.  This 
renewal  will  remain  in  effect  for  1  year 
(April  1.  2003,  through  March  31.  2004). 

ha  2004,  the  Assistant  Administrator 
will  determine  whether  the  Republic  of 
Ecuador  is  meeting  the  requirements 
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uiider  section  101(a)(2)(B)  and  (C)  of  the 
MMPA.  If  necessary,  dociunentary 
evidence  may  also  be  requested  from  the 
Republic  of  Ecuador  to  determine 
whether  the  affirmative  finding  criteria 
are  being  met.  In  order  for  the 
affirmative  finding  for  the  Republic  of 
Ecuador  to  be  renewed  after  NMFS's 
annual  review  in  2004,  the  Republic  of 
Ecuador  must  submit  a  new  application 
in  early  2005  for  an  affirmative  finding 
to  be  effective  for  the  period  April  1, 
2005,  through  March  31,  2006,  and  the 
sybsequent  4  years. 

bated:  June-26.  2003. 

William  T.  Hogarth,. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  03-16878  Filed  7-2-03;  8:45  am] 

BIMJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  061803K] 

Marine  Mammals;  File  No.  455-1445 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit  amendment. 


SUMMARY:  Notice  is  hereby  given  that 
the  Waikiki  Aquarium,  2777  Kalakaua 
Avenue,  Honolulu,  Hawaii  96815  (Dr. 
Cindy  Hunter,  Principal  Investigator) 
has  been  issued  an  amendment  to 
scientifec  research  and  enhancement 
Permit  No.  455-1445-03. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Protected  Species  Coordinator,  Pacific 
Islands  Regional  Office,  NMFS,  1601 
Kapiolani  Blvd.,  Rm,  1110,  Honolulu, 
HI  96814-4700;  phone  (808)973-2935; 
fax  (808)973-2941. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 
under  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  etscq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 


1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226),  and  the  Fur  Seal  Act  of 
1966,  as  amended  (16  U.S.C.  1151  et 
seq.]. 

This  minor  amendment  extends  the 
expiration  date  of  the  permit  to 
maintain  Hawaiian  monk  seals 
{Monachus  schauinslandi)  for  scientific 
research  and  enhancement  purposes 
fi-om  June  30,  2003  to  June  30,  2004. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the  • 
piuposes  and  pohcies  set  forth  in 
section  2  of  the  ESA. 

Dated:  June  27,  2003. 
Stephen  L.  Leathery, 

Chief.  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc.  03-16879  Filed  7-2-03;  8:45  am] 
BUUNG  CODE  3510-22-8 


d'Epartment  of  defense 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Aperture  Stop  with  Low 
Bacicscattering 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  aimouncement  is  made 
of  the  availability  for  licensing  of  U.S. 
Patent  Application  No.  10/006.316 
entitled  "Aperture  Stop  with  Low 
Backscattering,"  filed  December  4,  2001. 
Foreign  rights  are  also  available  (PCT/ 
US02/38225).  The  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Army,  has  rights  in  this 
invention. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensmg  issues,  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 


SUPPt-EMENTARY  INFORMATION:  A  system 
including  but  not  limited  to  a  low- 
backscatter  aperture  structure,  where 
the  system  can  include  but  is  not 
limited  to  a  camera,  an  optical 
communications  system,  an  imaging 
system,  a  test  system,  and  a 
measiu-ement  system. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-16874  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  3710-06-11 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Continuous  Aimpoint 
Tracking  System 

AGENCY:  Department  of  the  Army,  DOD. 
action:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availabihty  for  licensing  of  U.S. 
Patent  AppUcation  No.  101/103,748, 
titled  "Continuous  Aimpoint  Tracking 
System"  and  filed  on  March  22,  2002. 
The  United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army,  has  rights  in  this  invention. 
addresses:  Commander,  U.S.  Army 
Aviation  and  Missile  Command,  ATTN: 
Operations  of  Research  Technology 
Applications,  AMSAM-RD-AS-TI-HI, 
Redstone  Arsenal,  AL  35898-5000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kelly  McGuire  at  telephone  256/876- 
8743  or  e-mail: 

keUy.incguire@rdec.redstone.army.mil. 
SUPPLEMENTARY  INFORMATION:  The 
Continuous  Aimpoint  Tracking  System 
is  comprised  of  a  position  detection 
device  (PDD)  and  a  laser  pointing  device 
(LDP)  that  projects  an  infrared  crosshair 
onto  the  PDD.  The  PDD  is  coupled  to  a 
computer  and  comprises  a  multitude  of 
photodiodes  and  associated  circuits,  the 
photodiodes  being  evenly  spaced  and 
arranged  to  form  a  frame  that  can  be 
moimted  on  the  computer  so  as  to 
surround  the  computer  video  display. 
When  a  "shot"  is  fired  fi-om  the  LPD, 
the  crosshair  projection  is  interrupted 
briefly.  The  PDD  determines  the 
position  of  the  foiu*  crosshair 
intersections  and  reports  them  to  the 
computer  which,  in  response,  generates 
the  video  signals  that  form  the  resolved 
aimpoint  on  the  screen,  matching  the 
LPD  aimpoint  to  the  video  image. 
Further,  the  tracking  system  determines 
the  rotation  of  the  LPD  over  a  range  of 
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at  least  10  degrees  clockwise  or  counter- 
clockwise. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  03-16877  Filed  7-2-03;  8:45  am] 

BILLING  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent  Soft 
Landing  Assembly  for  a  Parachute 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 


summary:  In  accordance  with  37  CFR 
Part  404.6,  announcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US  6,575,408  B2  entitled 
"Soft  Landing  Assembly  for  a 
Parachute"  issued  June  10,  2003.  This 
patent  has  been  assigned  to  the  United 
States  Government  as  represented  by  the 
Secretary  of  the  Army. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760, 
phone:  (508)  233-4928  or  E-mail: 
Robert.Rosenkrans@natick.anny.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
hcenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  Part  404. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-16875  Filed  7-2-03;  8:45  am] 
BILLING  CODE  3710-08-M 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Coastal  Engineering  Research  Board 

AGENCY:  Department  of  the  Army;  Corps 

of  Engineers,  DoD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 

Dates  of  Meeting:  July  22-24,  2003. 

Place:  Embassy  Suites  Downtown, 
Chicago,  IL. 

Times:  8  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 


the  meeting  may  be  addressed  to  Mr. 
Thomas  W.  Richardson,  Acting 
Executive  Secretary,  Coastal 
Engineering  Research  Board,  Coastal 
and  Hydraulics  Laboratory,  U.S.  Army 
Engineer  Research  and  Development 
Center,  3909  Halls  Ferry  Road, 
Vicksburg.  MS  39180-6199. 
SUPPLEMENTARY  INFORMATION:  Proposed 
Agenda:  On  Tuesday,  July  22,  2003, 
presentations  and  discussions  will 
pertain  to  the  Monitoring  Complete 
Navigation  Projects,  Coastal  Field  Data 
Collection,  National  Shoreline  Erosion 
Control  Development  and 
Demonstration  Program  (Section  227), 
and  the  Coastal  Inlets  Research  Program. 
On  Wednesday,  July  23,  2003, 
presentations  and  discussions  will 
include  the  Flood  and  Coastal  Systems, 
and  on  Thursday,  July  24,  2003, 
presentations  and  discussions  will 
include  the  Navigation  Systems. 

This  meeting  is  open  to  the  public, 
but  since  seating  capacity  of  the  meeting 
room  is  limited,  advance  notice  of  intent 
to  attend,  although  not  required,  is 
requested  in  order  to  assure  adequate 
arrangements  for  those  wishing  to 
attend. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer.  • 

[FR  Doc.  03-16876  Filed  7-2-03;  8:45  am] 
BILUNG  CODE  3710-61-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  closed  meeting. 


SUMMARY:  The  Naval  Research  Advisory 
Committee  will  meet  to  discuss  basic 
and  advanced  research  and  technology. 
All  sessions  of  the  meetings  will  be 
devoted  to  briefings,  discussions  and 
technical  examination  of  information 
related  to  the  application  of  science  and 
technology  to  FORCEnet;  the  reform  of 
technology  acquisition;  and  the 
assessment  of  electromagnetic  gun 
technology. 

DATES:  Thie  meetings  will  be  held  on 
Monday,  July  21,  2003,  through  Friday, 
July  25,  2003,  from  8  a.m.  to  5  p.m.  Also 
on  Monday,  July  28,  2003,  through 
Thursday,  July  31,  2003,  from  8  a.m.  to 
5  p.m.  and  on  Friday,  August  1,  2003, 
from  8  a.m.  to  12  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Space  and  Naval  Warfare  Systems 
Center  San  Diego,  53560  Hull  Street, 
San  Diego,  CA. 


FOR  FURTHER  INFORMATWN  CONTACT: 

Dennis  Ryan,  Program  Director,  Naval 
Research  Advisory  Committee,  800 
North  Quincy  Street,  Arlington,  VA 
22217-5660,  (703)  696-6769. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  meeting  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meeting  will  be  devoted  to  discussions 
of  basic  and  advanced  research  and 
associated  science  and  technology 
opportunities  with  respect  to  concepts 
and  science  and  technology  (S&T) 
initiatives,  including  those  in  the  space, 
atmospheric,  surface  and  subsurface 
environments,  required  to  achieve  the 
visions  of  FORCEnet  and  Sea  Power  21; 
alternative  approaches  to  technology 
acquisition  that  could  be  implemented 
within  the  Department  of  the  Navy's 
acquisition  system;  and,  initiatives 
required  to  produce  a  militarily  effective 
Naval  electromagnetic  (EM)  gun  system. 
These  briefings  and  discussions  will 
contain  proprietary  information  and 
classified  information  that  is 
specifically  authorized  imder  criteria 
established  by  Executive  Order  to  be 
kept  secret  in  the  interest  of  national 
defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  proprietary,  classified  and 
non-classified  matters  to  be  discussed 
cu-e  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  In  accordance  with  5  U.S.C. 
App.  2,  section  10(d),  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meeting  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  5  U.S.C.  section 
552b{c)(l)  and  (4). 

Dated:  June  27,  2003. 

E.F.  McDonnell, 

Major,  U.S.  Marine  Corps.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-16842  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  3810-^F-P  ' 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.326C] 

Office  of  Special  Education  and 
Rehabilitative  Services;  Special 
Education— Technical  Assistance  and 
Dissemination  To  Improve  Services 
and  Results  for  Children  With 
Disabilities— Projects  for  Children  and 
Young  Adults  Who  Are  Deaf-Blind 
(84.326C) 

ACTION:  Notice  invitmg  applications  for 
new  awards  for  fiscal  year  (FY)  2003. 
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SUMMARY:  The  Assistant  Secretffly  for 
Special  Education  and  Rehabilitative 
Services  invites  applications  for  FY 
2003  under  the  Special  Education — 
Technical  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  Program.  This 
program  is  authorized  under  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  as  amended.  This  notice 
provides  closing  dates,  priorities,  and 
other  information  regarding  the 
transmittal  of  applications. 

Purpose  of  Program:  This  program, 
provides  technical  assistance  and 
information  that  (1)  support  States  and 
local  entities  in  building  capacity  to 
improve  early  intervention,  educational, 
and  transitional  services  and  results  for 
children  with  disabilities  and  their 
families;  and  (2)  address  goals  and 
priorities  for  changing  State  systems 
that  provide  early  intervention, 
educational,  and  transitional  services 
for  children  with  disabilities  and  their 
families. 

Eligible  Applicants:  State  educational 
agencies,  local  educational  agencies, 
institutions  of  higher  education,  other 
public  agencies,  nonprofit  private 
organizations,  for-profit  organizations, 
outlying  areas,  freely  associated  States, 
and  Indian  tribes  or  tribal  organizations. 

Applications  Available:  July  7,  2003. 

Deadline  for  Transmittal  of 
Applications:  August  6,  2003. 

Deadline  for  Intergovernmental 
Review:  October  6,  2003. 

Estimated  Available  Funds:  $9.5 
million. 

Estimated  Range  of  Awards: 
$30,000— $575,000. 

Estimated  Average  Size  of  Awards: 
$179,000. 

Maximum  Awards:  The  chart  shown 
in  ithe  Project  Award  section  of  this 
notice  lists  the  maximum  amoimt  of 
funds  for  individual  States  for  FY  2003. 
The  Secretary'  may  make  awards  under 
the  priority  described  in  the  Priorities 
section  to  support  single  or  multi-State 
projects.  A  State  may  be  served  by  only 
one  supported  project.  In  determining 
the  maximum  funding  levels  for  each 
State  the  Secretary  considered,  among 
other  things,  the  following  factors: 

(1)  The  total  number  of  children  from 
birth  through  age  21  in  the  State; 

(2)  Number  of  people  in  poverty  in 
the  State; 

(3)  Previous  funding  levels;  and 

(4)  Maximiun  and  minimum  funding 
amounts. 

Estimated  Number  of  Awards:  48. 

Note:  The  Etepartment  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 
Page  Limit:  Part  III  of  the  application 
submitted  under  this  notice,  the 


apphcation  narrative,  is  where  you,  the 
applicant,  address  the  selection  criteria 
that  reviewers  use  in  evaluating  your 
application.  You  must  limit  Part  III  to, 
the  equivalent  of  no  more  than  70  pages, 
using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  (on  one  side 
only)  with  one-inch  margins  at  the  top, 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figiu^s,  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  11,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  in. 

We  will  reject  your  application  if— 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82. 
85,  86,  97,  98,  and  99. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  QFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria 

In  evaluating  an  application  for  a  new 
grant  under  this  competition,  we  will 
use  selection  criteria  chosen  from  the 
general  selection  criteria  in  34  CFR 
75.210  of  EDGAR.  The  specific  selection 
criteria  to  be  used  for  this  competition 
will  be  provided  in  the  application 
package  for  this  competition. 

General  Requirements 

(a)  The  projects  funded  under  this 
competition  must  make  positive  efforts 
to  employ  and  advance  in  employment 
qualified  individuals  with  disabilities 
(see  section  606  of  IDEA). 

(b)  Applicants  and  grant  recipients 
imder  this  competition  must  involve 
qualified  individuals  with  disabilities  or 
parents  of  individuals  with  disabilities 
in  planning,  implementing,  and 
evaluating  the  projects  (see  section 
661(f)(1)(A)  of  IDEA). 


(c)  If  a  project  maintains  a  Web  site, 
it  must  include  relevant  information 
and  documents  in  an  accessible  form  on 
the  Web  site.  , 

Priority 

Under  34  CFR  75.105(c)(3),  we 
consider  only  applications  that  meet  the 
following  absolute  priority: 

Background 

IDEA  includes  provisions  designed  to 
ensure  that  each  child  with  a  disability 
is  provided  a  high-quality  individual 
program  of  service;  to  meet  his  or  her 
developmental  and  educational  needs. 
For  children  who  are  deaf  and  blind  to 
receive  such  services,  intensive 
technical  assistance  must  be  afforded 
State  and  local  educational  agencies, 
parents,  and  professionals  regarding 
appropriate  educational  placements, 
accommodations,  environmental 
adaptations,  support  services,  and  other 
matters.  In  addition,  given  the  severity 
of  deaf-blindness  and  the  low-incidence 
natiue  of  this  population,  many  early 
intervention  programs  or  local  school 
districts  lack  personnel  with  the 
training  or  experience  to  serve  children 
who  are  deaf-blind. 

Priority 

This  priority  supports  projects  to 
build  the  capacity  of  State  and  local 
agencies,  parents,  and  professionals  to 
improve  outcomes  for  children  and 
young  adults  who  are  deaf-blind,  and 
their  families,  by  providing  technical 
assistance,  information,  and  training  on 
early  intervention,  special  education, 
related  services,  and  transitional 
services.  Projects  must: 

(a)  Identify  and  support  specific 
activities  to,  at  a  minimum: 

(1)  Enhance  State  capacity  to  improve 
services  and  results  for  children  who  are 
deaf-blind; 

(2)  Facilitate  the  achievement  of 
systemic-change  goals  by  improving 
education  opportunities  for  children 
who  are  deaf-blind; 

(3)  Focus  on  implementation  of 
research-based  best  practices; 

(4)  Ensure  that  service  providers  have 
the  necessary  skills  to  address  the 
imique  needs  of  children  who  are  deaf- 
blind;  and 

(5)  Address  the  needs  of  families  of 
children  who  are  deaf-blind. 

(b)  Maintain  needs  assessment 
information  to  develop  statewide 
priorities  for  technical  assistance, 
information,  and  training  across  all  age 
ranges  by: 

(1)  Collecting  basic  demographic 
information  on  children  with  deaf- 
blindness; 

(2)  Assessing  the  critical  needs  of 
these  children;  and 
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(3)  Assessing  current  needs  of  the 
State. 

,  (c)  Develop  and  implement 
procedures  to  evaluate  the  impact  of 
program  activities  on  services  and 
outcomes  for  children  and  young  adults 
with  deaf-blindness  and  their  families 
by: 

(1)  Evaluating  the  effectiveness  of 
strategies  in  achieving  pro^-am  goals 
and  objectives; 

(2)  Including  measures  of  change  in 
outcomes  for  children;  and 

(3)  Consulting  with  the  project's 
advisory  committee  regarding  the 
development  of  the  evaluation 
procedures. 

(d)  Coordinate,  and  collaborate  with 
State  educational  agencies,  and  other 
relevant  agencies  and  organizations, 
including  other  projects  serving 
children  who  are  deaf-blind  under 
IDEA.  This  includes  specific 
collaboration  activities  with  the 
National  Clearinghouse  on  Deaf- 
Blindness  (DB-LINK)  and  the  Technical 
Assistance  Consortium  with  Children 
and  Young  Adults  with  Dpaf-Blindness 

(^^'AC). 

<■  (e)  Disseminate  effective  practices  and 
relevant  information  to  families,  service 
providers,  LEAs,  and  agencies. 

(f)  Prior  to  developing  any  new 
product,  whether  paper  or  electronic, 
submit  for  approval  a  proposal 
describing  the  content  and  purpose  of 
the  product  to  the  document  review 
board  of  OSEP's  Dissemination  Center, 
which  OSEP  plans  to  fund  this  year. 

(g)  Provide  OSEP-specified  technical 
assistance  to  States.  This  effort  may 
include:  (1)  Participation  in 
collaborative  Web-based  technical 
assistance  activities,  or  (2)  coordination 
of  and  participation  in  State-to-State 
communities  of  practice. 

(h)  Establish  and  maintain  an 
advisory  committee  to  assist  in 
promoting  project  activities.  Each 
committee  must  include  at  least  one 
adult  with  deaf-blindness  and  one 
student  with  deaf-blindness,  a  parent  of 
a  child  with  deaf-blindness,  a 
representative  of  each  State  educational 
agency  ^nd  each  State  lead  agency 
under  Part  C  of  IDEA  in  the  State  (or 
States)  served  by  the  project,  and  a 
limited  number  of  professionals  with 
training  and  experience  in  serving 
children  with  deaf-blindness. 

(i)  Budget  for  a  three-day  Project 
Directors'  meeting  in  Washington,  DC 
diuring  each  year  of  the  project. 

In  making  awards  unaer  this  priority, 
the  Secretary  shall  consider  the 
proposed  availability  of  services  for 
children  with  deaf-blindness  in  all  areas 
of  the  country.  Funds  awarded  imder 
this  priority  may  not  be  used  for  direct 


early  intervention,  special  edup^tipa.  or 
related  services  provided  under  Parts  B 
and  C  of  IDEA. 

During  year  two,  each  project  must 
conduct  a  comprehensive  self- 
evaluation.  The  self-evaluation  must 
include  a  review  of  the  degree  to  which 
the  project  is  meeting  the  proposed 
objectives  and  goals  and  an  evaluation 
of  the  outcome  data.  Costs  associated 
with  this  on  site  evaluation  are 
estimated  to  be  $6,500  and  should  be 
included  in  the  project's  second  year 
budget.  In  addition,  the  Department  of 
Education  intends  to  conduct  a  limited 
number  of  on-site  evaluations  based  on 
a  stratified  randomized  sample  of  sites. 

Project  Awards 

The  following  award  amounts  are  for 
a  single  budget  period  of  12  months: 

2003  Funding  Levels  for  CFDA 
N0.*84.326C 


2003  Funding  levels  for, CFDA, 
Nk3.  84.3260-rContinued-  h  ,- 


State 


AK 
AL 
AR 
AZ 
CA 
CO 
CT  . 
MA 
ME 
NH  . 
DE  . 
FL.. 
GA. 
HI  .. 
lA  .. 
ID  .. 
IL  ... 
IN  .. 
KB  . 
KY  . 
LA  . 
MD 
Ml  .. 
MN 
MO 
MS 
MT. 
NC. 
NO. 
NE  . 
NJ  . 
NM 
NY  . 
NV  . 
OH 
Wl   . 
OK. 
OR 
PA  . 
PR  .. 
Rl  ... 
SO  .. 
SO.. 
TN  .. 
TX  .. 
UT  .. 


Funding 
Level 


$106,971 

185,095 

118,534 

175,338 

575,000 

154,079 

104,751 

126,661 

65,000 

65,807 

83,362 

362,027 

305,978 

77,491 

97,054 

85,303 

335,444 

210,093 

128,122 

165,145 

145,840 

164,366 

256,289 

171,335 

197,129 

133,605 

106,123 

313,649 

65,000 

78,471 

268,086 

100,912 

575,000 

112,563 

259,320 

173,484 

131,374 

121,286 

371,952 

65,000 

79,368 

154,204 

101,746 

238,451 

575,000 

92,039 


State 

Funding 
Level 

VA  

234,082 

114,301 

195,750 

125,020 

65,000 

65,000 

92,000 

30  000 

VT  

WA  

WV  

WY  

DC 

Pacific  **  

VI  

•"Entities   include  outlying   areas   and  the 
Freely  Associated  States  (FAS). 

We  will  reject  an  application  for  a 
State  project  that  proposes  a  budget 
exceeding  the  funding  level  for  any 
single  budget  period  of  12  months.  In 
the  event  an  applicant  proposes  a  Multi- 
State  project,  the  budget  may  not  exceed 
the  sum  for  individual  participating 
States. 

Waiver  of  Proposed  Rulemaking 

It  is  generally  our  practice  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  priorities. 
However,  section  661(e)(2)  of  IDEA 
makes  the  public  comment 
requirements  in  the  Administrative 
Procedure  Act  (5  U.S.C.  553) 
inapplicable  to  the  priority  in  this 
notice. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  for  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  Special  Education — 
Technical  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  Program  " — 
CFDA  #84.326C  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Special 
Education — Technical  Assistance  and 
Dissemination  to  Improve  Services  and 
Results  for  Children  with  Disabilities 


Federal  Register /Vol.  68,  No.  128/Thiirsday,  July  3,  2003 /Notices 


39905 


Program.'jmu  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  Users  of  e-Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
apphcation  to  us.  If  you  participate  in 
this  volimtary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  yoiu- 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  corner  of  the  hard   " 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Special  Education-Technical 
Assistance  and  Dissemination  to 
Improve  Services  and  Results  for 
Children  vdth  Disabilities  Program  and 
you  are  prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable. 


we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension— 

1.  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hoius  of  8:30  and  3:30  p.m., 
Washington,  DC  time,  on  the  deadline 
date;  or 

(b)  The  e-Application  system  must  be 
imavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
■  for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extensioii.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
apphcation  for  the  Special  Education — 
Techniccil  Assistance  and  Dissemination 
to  Improve  Services  and  Results  for 
Children  with  Disabilities  Program  at: 
http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  Maryland  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  301-470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  84.326C. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  1-202-205- 
8207. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  or  a  copy  of  the 


application  package  in  an  alternative 
format  (e.g.'.  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  Grants  and  Contracts 
Services  Team  listed  in  this  section. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

Intergovernmental  Review 

The  program  in  this  notice  is  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/ FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  documeni 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1485. 
Dated:  June  30,  2003. 
Rfibert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Senrices. 
[PR  Doc.  03-16940  Filed  7-2-03;  8:45  am] 
BtLUNG  CODE  400(M)1-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-204-000] 

AES  Somerset,  LLC,  Complainant,  v. 
Niagara  Mohawk  Power  Corporation, 
Respondent;  Notice  of  Complaint 

June  26,  2003. 

Take  notice  that  on  June  25,  2003, 
AES  Somerset,  LLC  (Somerset)  filed  a 
complaint  against  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk), 
requesting  that  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issue  an  order  prohibiting  Niagara 
Mohawk  from  requiring  Somerset's 
generating  facility  to  pay  retail  tariff 
charges  for  self-supplied  station  power, 
including  retail  charges  for  transmission 
and  distribution  service  and  stranded 
cost  recovery,  and  barring  Niagara 
Mohawk  from  taking  steps  or  actions  to 
disconnect  the  generating  facility  from 
the  New  York  State  bulk  power 
transmission  system. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  ProceduredS  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but-will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  fifing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a){l)(iii)  and  the 
.  instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings. 


Comment -Date:  ]uly  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16745  Filed  7-2-03;  8:45  am] 
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American  Electric  Power  Service 
Corporation  et  al.;  Order  To  Show 
Cause  Concerning  Gaming  and/or 
Anomalous  Market  Behavior 

Issued  June  25.  2003. 

Before  Commissioners:  Pat  Wood.  III. 

Chairman;  William  L.  Massey.  and 

Nora  Mead  Brownell. 
In  the  matter  of:  EL03-137-O00, 
EL03-1 38-000.  EL03-1 39-000,  EL03- 
140-000.  EL03-141-000,  EL03-142- 
000.  EL03-143-O00.  EL03-144-000, 
EL03-1 45-000,  EL03-1 46-000,  EL03- 
147-000,  EL03-148-000.  EL03-149- 
000,  EL03-15O-000,  EL03-151-O00. 
EL03-1 52-000,  EL03-1 53-000,  EL03- 
154-000,  EL03-155-O00,  EL03-156- 
000.  EL03-157-000.  EL03-1 58-000. 
EL03-1 59-000.  EL03-1 60-000.  EL03- 
161-000.  EL03-162-000.  EL03-163- 
000,  EL03-1 64-000,  EL03-1 65-000. 
EL03-166-000,  EL03-167-000,  EL03- 
168-000,  EL03-169-000.  EL03-170- 
000.  EL03-1 71-000.  EL03-1 72-000. 
EL03-1 73-000.  EL03-1 74-000.  EL03- 
175-000,  EL03-1 76-000,  EL03-177- 
000,  EL03-178-000,  EL03-1 79-000: 
American  Electric  Power  Service 
Corporation.  Aquila,  Inc.,  Arizona 
Public  Service  Company,  Automated 
Power  Exchange,  Inc.,  Bonneville  Power 
Administration,  California  Department 
of  Water  Resoiuces,  California  Power 
Exchange,  Cargill-Alliant,  LLC,  City  of 
Anaheim.  California.  City  of  Azusa. 
California.  City  of  Glendale.  California, 
City  of  Pasadena.  CaUfornia.  City  of 
Reeding,  California,  City  of  Riverside. 
California,  Coral  power,  LLC,  Duke 
Energy  Trading  and  Marketing 
Company,  Dynegy  Power  Marketing 
Inc.,  Dynegy  Power  Corp..  El  Segundo 
Power.  LLC,  Long  Beach  Generation 
LLC,  Cabrillo  Power  I  LLC.  and  Ca^rillo 
Power  II  LLC.  Enron  Power  Marketing. 
Inc.  and  Enron  Energy  Services  Inc.,  F 
P  &  L  Energy,  Idaho  Power  Company, 
Los  Angeles  Department  of  Water  and 
Power,  Mirant  Americans  Energy 
marketing,  LP,  Mirant  California,  LLC, 
Mirant  Delta,  LLC,  and  Mirant  Potrero. 
LLC,  Modesto  Irrigation  District,  Morgan 
Stanley  Capital  Group.  Northern 
California  Power  Agency,  Pacific  Gas 


and  Electrie  Company,  PacifiGorp.  PGE 
Energy  Services,  Portland  General  .    . , 
Electric  Company,  Powerex 
Corporation,  (f/k/a  British  Columbia 
Power  Exchange  Corp.),  Public  Service 
Company,  of  Colorado.  Public  Service 
Company  of  New  Mexico.  Puget  Sound 
Energy.  Inc..  Reliant  Resources,  Inc., 
Reliant  Energy  Power  Generation,  and 
Reliant  Energy  Services,  Inc..  Salt  River 
Project  Agricultural  Improvement  and 
Power  District.  San  Diego  Gas  &  Electric 
Company,  Sempra  Energy  Trading 
Corporation,  Sierra  Pacific  Power. 
Company,  Southern  California  Edison 
.  Company,  TransAlta  Energy  marketing 
(U.S.)  Inc.  and  TransAlta  Energy 
Marketing  (California),  Lie,  Tucson 
Electric  Power  Company,  Western  Area 
Power  Administration,  Williams  Energy 
Services  Corporation. 

I.  Introduction 

1.  As  discussed  below,  the  entities 
listed  in  the  caption  (Identified  Entities) 
appear  to  have  participated  in  activities 
(Gaming  Practices),  that  constitute 
gaming  and/or  anomalous  market 
behavior  in  violation  of  the  California 
Independent  System  Operator 
Corporation's  (ISO)  and  California 
Power  Exchange's  (PX)  tariffs  during  the 
period  January  1,  2000  to  June  20,  2001, 
that  warrant  a  monetary  remedy  of 
disgorgement  of  unjust  profits  and  that 
may  warrant  other  additional, 
appropriate  non-monetary  remedies. 
These  determinations  are  based  on 
certain  of  the  tariffs'  provisions,  an  ISO 
study,  a  report  by  Conunission  Staff, 
and  evidence  and  comments  submitted 
by  market  participants. 

2.  As  the  Identified  Entities  appear  to 
have  participated  in  activities  that 
constitute  gaming  and/or  anomalous 
market  behavior  in  violation  of  the  ISO 
and  PX  tariffs,  this  order  directs  the 
Identified  Entities,  in  a  trial-type 
evidentiary  hearing  to  be  held  before  an 
administrative  law  judge  (ALJ).  to  show 
cause  why  their  behavior,  as  set  forth 
infra,  during  the  period  January  1 ,  2000 
to  June  20,  2001 '  does  not  constitute 
gaming  and/or  anomalous  market 
behavior  as  defined  in  the  ISO  and  PX 


'  June  20.  2001  has  been  selected  as  the  end  date 
of  the  relevant  period  in  this  proceeding  when  a 
prospective  mitigation  and  market  monitoring  plan 
took  effect.  See  infra  note  56;  see  San  Diego  Gas  & 
Electric  Co..  et  al..  95  FERC  1 61,1 15  (April  26,  2001 
Order),  order  on  reh'g.  95  FERC  1 61,418  (2001) 
(June  19,  2001  Order)  (In  the  April  26,  2001  Order, 
the  Commission  issued  a  prospective  mitigation 
and  market  monitoring  plan  for  wholesale  sales 
through  the  organized  real-time  markets  operated 
by  the  ISO;  the  Commission  acted  on  requests  for 
rehearing  and  clarification  of  the  April  26,  2001 
Order  on  June  19,  2001,  modifying  and  expanding 
the  mitigation  plan,  effective  June  20.  2001.J 
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tariffs.2  In  addition,  we  also  direct  the 
ALJ  to  hear  evidence  and  render 
findings  and  conclusions  quantifying 
the  full  extent  to  which  the  Identified 
Entities  may  have  been  imjustly 
enriched  as  a  result  of  their  conduct. 
The  ALJ  may  recommend  the  monetary 
remedy  of  disgorgement  of  imjust  profits 
and  any  other  additional,  appropriate 
non-monetary  remedies. ^  For  example, 
the  ALJ  may  identify  non-monetary 
remedies  such  as  revocation  of  an 
Identified  Entity's  market-based  rate 
authority  and  revisions  to  an  Identified 
Entity's  code  of  conduct  if  the  ALJ  finds 
such  remedies  appropriate. 

3.  Further,  this  order  finds  that'certain 
activities  allegedly  engaged  in  by  the 
Identified  Entities  constituted  Gaming 
Practices,  but  the  circumstances  in 
which  they  engaged  in  such  activities 
do  not  warrant  disgorgement  of  imjust ' 
profits.  This  order  also  finds  that  certain 
activities  identified  below  (California 
Practices)  allegedly  engaged  in  by  the 
Identified  Entities  do  not  constitute 
tariff  violations;  instead,  many  were 
legitimate  transactions,  which,  while 
they  have  the  superficial  appearance  of 
gaming,  were  not  manipulative.  This 
order  also  recognizes  that  some  of  the 
characteristics  that  were  used  to  identify 
potential  Gaming  Practices  may  also  be 
present  in  certain  transactions  that  were 
not  actually  Gaming  Practices.  As  a 
result,  the  Identified  Entities  vdll  have 
an  opportunity  to  submit  evidence  to 
the  ALJ  that  the  transactions  were  not 
Gaming  Practices. 


2  As  discussed  below,  we  will  also  direct  the  ISO 
to  provide  the  Identified  Entities  with  certair- 
transaction  data  that  it  relied  upon  in  its  study 
which  is  discussed  below,  and  contemporaneously 
file  that  data  with  the  Commtssion. 

^This  potential  disgorgement  would  apply  to  the 
period  January  1,  2000  to  June  20,  2001  and  would 
be  in  addition  to  any  refunds  owed  for  the  period 
after  October  2,  2000  in  the  California  Refund 
Proceeding.  By  order  issued  on  August  23,  2000,  the 
Commission,  among  other  things,  established  a 
refund  effective  date  of  October  29,  2000,  60  days 
after  the  date  of  publication  in  the  Federal  Register 
of  the  Commission's  intent  to  institute  an 
investigation.  San  Diego  Gas  fr  Electric  Co.  v. 
Seikrs  of  Energy  and  Ancillary  Services  Into 
Markets  Operated  by  the  California  Independent 
System  Operator  and  the  California  Power 
Exchange,  et  al.,  92  FERC  ^  61,172  (2000)  (August 
23,  2000  Order).  By  order  issued  on  November  1 , 
,  2(XX)  in  the  same  proceeding,  the  Commission 
granted  rehearing  in  part  of  the  August  23,  2000 
Order  by  changing  the  refund  effective  date  from  60 
days  after  publication  of  notice  in  the  Federal 
Register  (October  29,  2000)  to  60  days  after  the  date 
of  SDG&E's  complaint  (October  2,  2000).  San  Diego 
Gas  &  Electric  Co.,  et  al.,  93  FERC  ^  61,121  at 
61,370  (2000)  (November  1,  2000  Order),  order  on 
reh'g.  97  FERC  1 61,275  (2001)  (December  19.  2001 
Order)  (denying  rehearing  of  the  November  1,  2000 
Order  with  respect  to  the  October  2,  2000  refund 
effective  date).  In  a  December  15,  2000  order,  the 
Commission  found  that  the  spot  markets  operated 
by  the  ISO  and  PX  were  dysfunctional.  San  Diego 
Gas  &  Electric  Co.,  et  al..  93  FERC  1 61,294  (2000) 
(Dtcember  15,  2000  Order). 


4.  This  order  benefits  customers  by 
establishing  procedures  to  address 
activities  inconsistent  with  the  ISO  and 
PX  tariffs  during  the  period  January  1, 
2000  to  June  20,  2001,  consistent  with 
due  process.  • 

n.  Background 

5.  By  order  issued  on  February  13, 
2002,  in  Docket  No.  PA02-2-000,  the 
Commission  directed  a  Staff 
investigation  into  whether  any  entity 
manipulated  prices  in  electricity  or 
natural  gas  markets  in  the  West  or 
otherwise  exercised  imdue  influence 
over  wholesale  electricity  prices  in  the 
West  since  January  1,  ZOOO.* 

6.  Pursuant  to  the  directive  of  the 
February  13,  2002  Order,  Staff 
undertook  a  comprehensive  fact-finding 
investigation,  encompassing  both  data 
gathering  and  data  analysis  of  physical 
and  financial  transactions  in  and  out  of 
the  California  bulk  power  marketplace 
and  related  markets  during  2000-2001. 
Staffs  investigation  has  included  a 
review  of  a  wide  variety  of  factors  and 
behaviors  that  may  have  influenced 
electric  and  natiual  gas  prices  in  the 
West  over  this  period. 

7.  hi  August  2002,  Staff  released  its 
Initisd  Report  on  potential  manipulation 
of  electric  and  natural  gas  prices  in 
these  markets,  in  which  it  concluded 
certain  conduct  was  gaming  while  other 
practices  were  legitimate  practices.^  The 
Initial  Report  noted  that  data  requests 
were  sent  to  over  130  sellers  of 
wholesale  electricity;  entities  from  all 
sectors  of  the  industry  may  have 
engaged  in  such  trading  practices*, 
(Based  on  the  analysis  in  the  Initial 
Report,  the  ISO  subsequently  designed 
market  screens  in  an  effort  to  review  its 
transaction  data  and  identify  potential 
transactions  with  characteristics 
indicative  of  these  trading  practices, 
including  the  practices  that  were 
identified  by  Staff  as  legitimate 
practices;  the  ISO's  results  are  discussed 
below.)  Staff  expressly  noted  in  this 
Initial  Report,  however,  that  its 
investigation  into  certain  matters  was 
ongoing  and  that  other  areas  of  inquiry 


•*  Fact-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices,  98 
FERC  1 61,165  (2002)  (February  13,  2002  Order). 
The  February  13,  2002  Order,  of  course,  was  not  the 
beginning  point  of  our  investigation  into  the 
justness  and  reasonableness  of  the  rates  of  public 
utility  sellers  into  the  ISO  and  PX  marlcets.  For  a 
general  recitation  of  this  procedural  history, 
including  the  series  of  events  and  circumstances 
giving  rise  to  the  California  energy  crisis,  see 
December  19.  2001  Order,  97  FERC  1 61,275  (2001). 

^  Initial  Report  on  (i)rapany-Specif]c  Separate 
Proceeding  and  Generic  Reevaluations:  Published 
Natural  Gas  Price  Data;  and  Enron  Trading 
Strategies:  Fact-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices. 
Docket  No.  PA02-2-O00,  issued  in  August  2002. 


and  recommendations  not  addressed  in 
its  Initial  Report  may  be  included  in  its 
Final  Report.^  The  Staff  Final  Report  on 
its  fact-finding  investigation  was 
pubhcly  released  on  March  26,  2003.^ 
8.  Since  1998,  the  ISO  and  PX  tariffs 
have  contained  provisions  that  identify 
and  prohibit  "gaming"  and  "anomalous 
market  behavior"  in  the  sale  of  electric 
power.  8  As  explained  in  more  detail 
below,  the  ISO  tariff,  through  the  ISO's 
Market  Monitoring  and  Information 
Protocol  (MMIP),  defines  gaming,  in 
part,  as  "taking  unfair  advantage  of  the 
rules  and  procedures  set  forth  in  the  PX 
or  ISO  tariffs.  Protocols  or  Activity 
Rules  *  *  *  to  the  detriment  of  the 
efficiency  of,  and  of  consumers  in,  the 


»In  the  Initial  Report.  Staff  also  recommended 
that  the  Commission  initiate  FPA  section  206 
proceedings  against  Erutjn  and  three  of  its  trading 
partners.  See  El  Paso  Electric  Co.,  et  al..  100  FERC 
1 61 .188  (2002)  (El  Paso  Electric);  Portland  Gteneral 
Electric  Co.  and  Enron  Power  Marketing,  Inc.,  100 
FERC161,186  (2002)  (Portland);  Avista 
Corporation,  et  ay, 100  FERC  <i  61,187  (2002)  (Avista 
Corp.).  Those  cases  are  in  various  stages  of  progress, 
with  full  or  partial  settlements  having  been 
proposed  in  some. 

A  settlement  agreement  between  Trial  Staff  and 
Avista  Corporation  was  filed  on  January  30,  2003 
in  Avista  Corp.  Conunents  in  opposition  to  the 
agreement  were  filed  on  February  19,  2003,  by  the 
City  of  Tacoma,  Washington  and  the  California 
Attorney  General.  On  May  15,  2003,  Trial  Staff 
amended  its  study  in  support  of  the  settlement 
agreement  and  requested  that  the  agreement  be 
certified  to  the  Commission.  Additional  comments 
were  filed  by  Tacoma  and  California  on  May  27, 
2003,  with  reply  comments  filed  by  Trial  Staff  and 
Avista  Corporation.  The  settlement  agreement  is 
awaiting  a  determination  by  the  Chief  Judge  on 
whether  it  should  be  certified.  Moreover,  on  April 
9,  2003.  the  Chief  Judge  issued  an  order  in  Avista     ' 
Corp.  in  which  he  determined  that  the  settlement 
or  hearing  in  that  proceeding  will  cover  all  issues 
raised  by  the  Staff  Final  Report.  Avista  Corp.  and 
Avista  Energy  Inc.,  Order  of  the  Chief  Judge 
Confirming  Rulings  Made  at  Prehearing  Conference 
and  Establishing  Further  Procedures,  Docket  No. 
El.02-115-000  (issued  April  9,  2003).  Therefore, 
this  order  does  not  address  Avista  Corp. 

In  the  El  Paso  Electric  proceeding,  on  May  28. 
2003,  the  judge  certified  an  uncontested  settlement 
to  the  Commission  with  a  recommendation  that  it 
be  accepted.  El  Paso  Electric  Companv,  et  al..  103 
FERC  ^  63,036  (2003).  Accordingly,  this  order  does 
not  address  El  Paso  Electric. 

Further,  this  order  only  addresses  issues  that  are 
not  .being  litigated  in  the  on-going  Portland 
proceeding. 

'  Final  Report  on  Price  Manipulation  in  Western 
Markets:  Fact-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices, 
Docket  No.  PA02-2-000  (March  26.  2003)  (Staff 
Final  Report).  The  Staff  Final  Report  is  available  on 
the  Commission's  Web  site  at  http://www.ferc.gov/ 
western. 

'  See  California  Independent  System  Operator 
Corp.,  82  FERC  1 61,327  at  62,^91  (1998);  California 
Power  Exchange  Corp.,  82  FERC  1 61.328  at  62.296 
(1998);  cf.  AES  Southland,  Inc.,  etal..  94  FERC 
161,248  at  61,873  h  nn.  25-27.  order  approving 
stipulation  and  consent  agreement.  95  ITRC 
161,167(2001). 

In  relevant  part,  the  terms  of  the  two  tariffs,  the 
ISO's  tariff  and  the  PX's  tariff,  are  substantially 
identical.  Thus,  for  convenience,  we  often  refer 
below  only  to  the  ISO's  tariff.     ' 
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ISO  Markets."  ^  The  ISO  tariff,  through 
the  MMIP,  defines  anomalous  market 
behavior,  in  part,  as  "behavior  that 
departs  significantly  from  the  normal 
behavior  in  competitive  markets  that  do 
not  require  continuing  regulation  or  as 
behavior  leading  to  unusual  or 
unexplained  market  outcomes."  'o  The 
Staff  Final  Report,  among  other  things, 
cites  to  a  study  by  the  ISO.'^  in  which 
the  ISO  identifies  activities  that  purport 
to  fall  within  the  definitions  of  gaming 
and/or  anomalous  market  behavior 
identified  in  the  ISO  tariff,  and  which 
occurred  during  the  period  January  1, 
2000  to  June  20,  2001. 

9.  In  addition,  on  November  20,  2002, 
the  Commission  issued  an  order  that 
allowed  parties  in  Docket  Nos.  ELOO- 
95-000,  ELOO-95-048,  ELOO-98-000 
and  ELOO-98-042  to  conduct  additional 
discovery  into  market  manipulation  by 
various  sellers  during  the  western 
power  crisis  of  2000  and  2001.  and 
specified  procedures  for  adducing  this 
information.! 2  The  Discovery  Order 
allowed  the  parties  to  conduct 
disGovei^,  review  the  material  and 
submit  directly  to  the  Commission 
additional  evidence  and  proposed  new 
and/or  modified  findings  of  fact  based 
upon  proffered  evidence  that  is  either 
indicative  or  counter-indicative  of 
market  manipulation,  no  later  than 
February  28.  2003."  On  February  10. 
2003,  the  Commission  issued  an  order 
affording  parties  an  opportunity  to 
respond  to  submissions  made  by 
adverse  parties.'"  The  Rehearing  Order 


^ISOs  MMIP  2.1.3.  As  explained  hslow.  the 
MMIP  is  part  of  the  ISO  tariff. 

'"MMIP  2.1.1. 

"  See  Department  of  Market  Analysis,  California 
ISO.  Analysis  of  Trading  and  Scheduling  Strategies 
Described  in  Enron  Memos.  (October  4,  2002). 
publicly  released  on  January  6.  2003,  available  at 
<http://www.caiso.com/docs/2003/03/26/ 
2003032613435514289.pdf>  (last  viewed  June  9, 
2003):  Addendum  to  October  4,  2002  Report  on 
Analysis  of  Trading  and  Scheduling  Strategies 
Described  in  Enron  Memos:  Revised  Results  for 
Analysis  of  Potential  Circular  Schedules  ("Death 
Star"  Scheduling  Strategy),  (January  17.  2003), 
available  at  <http://www.caiso.com/docs/2003/03/ 
26/2003032613593115924.pdf>  (last  viewed  June  9. 
2003):  and  Supplemental  Analysis  of  Trading  and 
Scheduling  Strategies  Described  in  Enron  Memos. 
(June  2003),  available  at  <http://www.caiso.com/ 
docs/2003/06/]  8/2003061806053424839.pdf>{\as\ 
viewed  June  18.  2003).  (collectively,  ISO  Report). 
The  ISO  released  its  )une  2003  Supplemental 
Analysis  after  the  issuance  of  the  Staff  Final  Report. 
The  Commission  has  reviewed  the  ISO's 
i  Supplemental  Analysis. 

'^San  Diego  Gas  &  Elec.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Serv.,  et<il.,  loi  FERC1  61,186 
(2002)  (Discovery  Order). 

"W.atP27. 

"San  Diego  Gas  &  Elec.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Serv.,  etal.  102  FERC  161,164 
(2003),  re/i  g  pending  (Rehearing  Order). 

On  the  same  day,  the  Commission  expanded  the 
coverage  of  these  responses  to  include  the 
proceeding  in  Docket  No.  EL01-10-O07.  See  Paget 


allowed  parties  to  file  reply  comments 
directly  with  the  Commission  by  March 
17,  2003.  The  Commission  in  a  later 
order  extended  the  February  28.  2003 
deadline  to  March  3,  2003,  and  allowed 
the  reply  comments  to  be  filed  by  March 
20,  2003.1^  These  filings  are  referred  to 
as  the  "100  Days  Evidence."  '^ 

10.  On  March  5.  2003.  the 
Commission  issued  a  notice  providing 
that  the  Commission  intended  to 
release:  (1)  All  documents  submitted  in 
Docket  No.  PA02-2-000.  except 
documents  obtained  from  other  Federal 
agencies  in  accord  with  the  Federal 
Records  Act.  44  U.S.C.  §  3510(b).  and  (2) 
all  documents  submitted  in  response  to 
the  Discovery  Order  and  Rehearing 
Order.  17  On  March  21,  2003,  the 
Commission  issued  an  order  directing 
the  release  of  information  no  later  than 
March  26,  2003  in  accordance  with  the 
above  notice.'" 

11.  Finally,  by  order  issued  on  April 
2.  2003,'"  the  Commission  provided  for 
the  submission  of  briefs  on  Commission 
Staffs  interpretation  of  the  MMIP 
provisions  concerning  gaming  and 
anomalous  market  behavior  as 
prohibiting  certain  practices  by  market 
participants.  Thirty-three  parties  filed  in 
response.20  Their  comments  are 
discussed  below  in  the  section  on  the 
MMIP  provisions. 

ni.  Discussion 

A.  The  Commission's  Authority  in  This 
Case 

1.  Commission  Authority  With  Respect 
to  the  Period  Prior  to  October  2,  2000 

12.  In  our  July  25.  2001  order  21  and 
the  November  1,  2000  Order  in  the  . 
California  Refund  Proceeding,  we 
established  a  refund  effective  date 


Sound  Energy.  Inc..  et  al.  v.  All  Jurisdictional 
Sellers  of  Energy  and/or  Capacity  at  Wholesale  into 
Electric  Energy  and/or  Capacity  Markets  in  the 
Pacific  Northwest.  Including  Parties  to  the  Western 
Systems  Power  Pool  Agreement,  102  FERC  1  61,163 
(2003). 

'5  San  Diego  Gas  6-  Elec.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Serv.,  et  al.,  102  FERC  1 61,194 
(2003)  (February  24,  2003  Order). 

'^  Attachment  E  to  this  order  lists  the  parties  that 
submitted  100  Days  Evidence.  Much  of  the  100 
Days  Evidence  consisted  of  sworn  testimony  and 
affidavits. 

"Notice  of  Intent  to  Release  Information  and 
Opportunity  to  Comment,  68  Fed.  Reg.  11.821 
(March  12,2003). 

>»Fact  Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Nattu-al  Gas  Prices  et 
al.,  102  FERC  1  61,311  (2003), 

'"Fact-Finding  Investigation  into  Possible 
Manipulation  of  Electric  and  Natural  Gas  Prices 
103  FERC1  61.016  (2003). 

'"These  commenters  are  listed  in  Attachment  F. 

2'  San  Diego  Gas  6-  Elect.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Serv.,  et  at..  96  FERC  1  61 ,120  at 
61,506-11  (July  25,  2001  Order),  order  on 
clarification  and  rehg,  97  FERC  1  61,275  (2001). 


(October  2,  2000)  concerning  the  market 
manipulation  allegations  at  issue  in  that 
proceeding,  based  on  the  evidence 
available  at  that  time  and  the  refund 
limitations  set  forth  in  section  206  of  the 
Federal  Power  Act  (FPA).22  As  such,  we 
did  not  include  within  the  scope  of  that 
proceeding,  conduct  relating  to  a 
portion  of  the  period  at  issue  here,  i.e., 
for  the  period  from  January  1.  2000  to 
October  2.  2000.  In  doing  so,  however, 
we  noted  that  the  Commission  could 
take  action  to  address  earlier  periods  if. 
during  those  earlier  periods,  a  seller  did 
not  charge  the  filed  rate  or  violated 
tariffs.23  Thus,  for  the  period  prior  to  the 
October  2,  2000  refund  effective  date, 
the  Commission  can  order  disgorgement 
of  monies  above  the  post-October  2. 
2000  refunds  ordered  in  the  California 
Refund  Proceeding,  if  we  find  violations 
6f  the  ISO  and  PX  tariffs.  Further,  while 
refund  protection  has  been  in  effect  for 
sales  in  the  ISO  and  PX  short-term 
energy  markets  since  October  2.  2000, 
the  Commission  can  additionally  order 
disgorgement  of  unjust  profits  for  tariff 
violations  that  occurred  after  October  2. 
2000  [i.e.,  to  June  20.  2001).24 

2.  Commission  Authority  With  Respect 
to  Governmental  Entities 

13.  We  note  that  several  of  the 
Identified  Entities  are  governmental 
entities,  subject  to  the  jurisdictional 
exemption  set  forth  in  section  201  (f)  of 
the  FPA.25  In  the  July  25,  2001  Order, 
as  reiterated  in  the  December  19.  2001 
Order,  the  Commission  foimd  that 
refund  liability  should  apply  to  energy 
sold  in  the  ISO  and  PX  short-term 
energy  markets,  including  that  sold  by 
governmental  entities.  Here,  as  well,  we 
find  that  the  disgorgement  of  unjust 
profits  for  the  pre-October  2.  2000 
period,  should  apply  to  sales  made  by 
governmental  entities  as  well  as  to  those 
sales  by  the  other  Identified  Entities. 

14.  In  the  July  25.  2001  Order,  the 
Commission  explained  that  its 
jurisdiction  attached  to  "the  subject 
matter  of  the  affected  transactions: 
wholesale  sales  of  electric  energy  in 
interstate  commerce  through  a 
Commission-regulated  centralized 


"  16  U.S.C.  §824e  (2000). 

"  96  FERC  at  61.507-08,  ciUng  Washington  Water 
Power  Co..  83  FERC  1  61.282  (1998).  See  also 
Gynsburg  v.  Rocky  Mountain  Natural  Gas  Co..  90 
FERC  1 61,247  at  61.825-26,  reh'g  denied.  93  FERC 
1  61,180  at  61,587  (2000):  Public  Service  Co.  of 
Colorado,  85  FERC  161,146  at  61,588  (1998). 

"  See  December  19,  2001  Order,  97  FERC  at 
61 ,239  (the  Commission  can  order  equitable 
remedies,  such  as  disgorgement,  for  unjust 
enrichment):  accord.  AES  Southland,  Inc.  and 
Williams  Energy  Marketing  &  Trading  Corp..  95 
FERC  1 61,167  at  61,538  (2001):  Transcontinental 
Gas  Pipe  Line  Corp.  v.  FERC.  998  F.2d  1313  (5th 
Cir.  1993). 

«  See  16  U.S.C.  824(f)  (2000). 
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^earinghouse  that  set  a  market  clearing 
price  for  all  wholesale  seller 
participants,  including  [governmental 
entities]"  and  thus  that  jurisdiction  may 
properiy  be  asserted  over  sales  by 
governmental  entities. 26  The 
Commission  continued: 

Here,  the  central  transactions, 
wholesale  sales  of  energy  in  interstate 
commerce,  were  governed  by  FERC- 
approved  rules  and  a  FERC- 
jurisdictional  ISO  and  PX  *  *  *  [and] 
thus  fell  within  FERC's  jurisdiction 
regardless  of  the  jurisdictional  nature  of 
the  sellers  or  buyers.  Further,  the 
centralized  wholesale  spot  electricity 
markets  operated  by  the  California  ISO 
and  PX  were  established  (and  have  been 
modified)  subject  to  FERC  review  and 
approval.  Because  the  market  did  not 
exist  prior  to  FERC  authorization,  all 
those  who  participated  in  the  market 
had  to  recognize  the  controlling  weight 
of  FERC  authority.  Moreover,  it  is  fair 
that  all  those  who  benefitted  from  this 
market  also  bear  responsibility  for 
remedying  any  potential  imlawful 
transactions  that  might  have  occurred  in 
the  market. 


I  Consequently,  if  the  price  for  a 
specific  sale  is  found  to  be  unjust  and 
unreasonable,  then  all  sellers  who 
obtained  that  price  received  an  unjust 
and  imreasonable  rate.  To  the  extent  the 
Commission  determines  refunds  are  an 
appropriate  remedy  for  that  sale, 
consumers  can  only  be  made  whole  by 
refunds  from  all  sellers  who  received 
the  excessive  price.  As  [governmental 
entity]  sellers  of  energy  and  ancillary 
services  accounted  for  up  to  30  percent 
of  all  sales  in  the  California  centralized 
ISO  and  PX  spot  markets,  excluding 
them  from  a  potential  refund  remedy 
could  have  a  serious  detrimental  effect 
on  consimiers.27 

15.  This  rationale  applies  equally  in 
the  context  of  violations  of  MMIP 
provisions  that  prohibit  gaming  and/or 
anomalous  market  behavior,  as  such 
provisions  apply  to  all  transactions  in 
the  California  market. 

B.  The  MMIP's  Provisions  Concerning 
Gaming  and/or  Anomalous  Market 
Behavior 

1.  Provisions  Cited  in  the  Staff  Final 
Report 

16.  Concerning  the  Commission's 
remedial  authority  with  respect  to  the 
Identified  Entities'  alleged  practices,  the 


Staff  Final  Report  notes  that  the  MMIP 
is  one  of  several  protocols  that  the 
Commission  required  the  ISO  and  PX  to 
include  as  part  of  their  filed  rate 
schedules.28  The  Staff  Final  Report  also 
cites  the  underlying  purposes  of  the 
MMIP.29discussed  in  MMIP  1.1 
(Objectives)  which  provides  in  pertinent 
part: 

.    This  Protocol  sets  forth  the  workplan 
and.  where  applicable,  the  rules  under 
which  the  ISO  will  monitor  the  ISO 
Markets  to  identify  abuses  of  market 
power,  to  ensure  to  the  extent  possible 
the  efficient  working  of  the  ISO  Markets 
immediately  upon  commencement  of 
their  operation,  and  to  provide  for  their 
protection  from  abuses  of  market  power 
in  both  the  short  term  and  the  long  term, 
and  from  other  abuses  that  have  the 
potential  to  imdermine  their  effective 
functioning  or  overall  efficiency  in 
accordance  with  section  16.3  of  the  ISO 
Tariff.  30 

17.  The  Staff  Final  Report  also  cites 
part  2  of  the  MMIP  which  specifies  what 
are  termed  "Practices  Subject  to 
Scrutiny."  Among  those  practices  are 
two  that  the  Staff  Final  Report  identifies 
as  being  of  particular  concern  to  the 
Commission;  the  first  is  "gaming,"  and 
the  second  is  "anomalous  market 
behavior."  3i  Gaming  is  defined  at 
section  2.1.3  of  the  ISO's  MMIP  as 
follows: 

[Tjaking  unfair  advantage  of  the  rules 
and  procedures  set  forth  in  the  PX  or 
ISO  Tariffs,  Protocols  or  Activity  Rules, 
or  of  transmission  constraints  in  periods 
in  which  exist  substantial  Congestion,  to 
the  detriment  of  the  efficiency  of,  and  of 
consumers  in,  the  ISO  Markets. 
"Gaming"  may  also  include  taking 
undue  advantage  of  other  conditions 
that  may  affect  the  availability  of 
transmission  and  generation  capacity, 
such  as  loop  flow,  facility  outages,  level 
of  hydropower  output  or  seasonal  limits 
on  energy  imports  from  out-of-state,  or 
■actions  or  behaviors  that  may  otherwise 
render  the  system  and  the  ISO  Markets 
vulnerable  to  price  manipulation  to  the 
detriment  of  their  efficiency.32 

18.  Anomalous  market  behavior  is 
defined  at  Section  2.1.1  of  the  ISO's 
MMIP: 

"Anomalous  market  behavior"  *  *   * 
is  *  *  *  behavior  that  departs 
significantly  from  the  normal  behavior 
in  competitive  markets  that  do  not 
require  continuing  regulation  or  as 
behavior  leading  to  imusual  or 


^»July  25.  2001  Order.  96  FERC  at  61.512;  accord 
id.  at  61,511-13. 

^^Id.  at  61,513  (footnote  omitted);  accord  id.  at 
61311-13.  On  rehearing,  the  Commission 
reaffirmed  its  jurisdiction  over  these  transactions. 
December  19,  2001  Order,  97  FERC  at  62.180-67. 


.  2»  As  further  explained  below,  the  MMIP  has  been 
part  of  the  ISO's  and  PX  filed  tariffs  since  1998. 

2«  Staff  Final  Report,  ch.  VI  at  6-7. 

3"  MMIP  1.1. 

"  Staff  Final  Report,  ch.  VI  at  7-10. 

"MMIP  2.1.3. 


imexplained  market  outcomes.  Evidence 
of  such  behavior  may  be  derived  from 
a  number  of  circumstances,  including: 
withholding  of  Generation  capacity 
under  circumstances  in  which  it  would 
nomvally  be  offered  in  a  competitive 
market;  unexplained  or  unusual 
redeclarations  of  availability  by 
Generators;  unusual  trades  or 
transactions;  pricing  and  bidding 
patterns  that  are  inconsistent  with 
prevailing  supply  and  demand 
conditions,  e.g.,  prices  and  bids  that 
appear  consistently  excessive  for  or 
otherwise  inconsistent  with  such 
conditions;  and  unusual  activity  or 
circumstances  relating  to  imports  bom.; 
or  exports  to  other  markets  or 
exchanges.33, 

2.  The  Staff  Final  Report's  Interpretation 
of  the  MMIP  3^ 

19.  hi  brief,  the  Staff  Final  Report 
interprets  the  MMIP  as  "rules  of  the 
road"  which  the  Commission  may 
enforce,  and  as  barring  the  kinds  of 
practices  at  issue  here.  The  Staff  Final 
Report  explains  that  the  MMIP 
enumerates  objectionable  practices,  the 
MMIP  authorizes  the  ISO  to  impose 
"sanctions  and  penalties"  or  to  refer 
matters  to  the  Commission  for 
appropriate  sanctions  or  penalties, ^s 
and  the  MMIP  was  part  ef  the  ISO  and 
PX  tariffs  on  file  with  the  Commission 
during  the  relevant  period. ^e 
Accordingly,  entities  that  transact 
through  the  ISO  or  PX  and  engage  in 
such  enumerated  practices  are  in 
violation  of  filed  tariffs.  Further,  the 
Staff  Final  Report  concludes  that 
various  practices  were  violations  of  the 
MMIP  and  thus  violations  of  the  ISO's 
and  PX's  filed  tariffs. 

3.  Comments  Regarding  the  Staff  Final 
Report's  Interpretation  of  the  MMIP 

a.  Supporting  Comments 

20.  Several  commenters  supported  the 
Commission  StafTs  interpretation  of  the 


''MMIP  2.1.1.5  further  provides  that:  The  Market 
Surveillance  Unit  shall  evaluate,  on  an  ongoing 
basis,  whether  the  continued  or  persistent  presence 
of  such  circumstances  indicates  the  presence  of 
behavior  that  is  designed  to  or  has  the  potential  to 
distort  the  operation  and  efficient  functioning  of  a 
competitive  market,  e.g.,  the  strategic  withholding 
and  redeclaring  of  capacity,  and  whether  it 
indicates  the  presence  and  exercise  of  market  power 
or  of  other  unacceptable  practices. 

"  See  Staff  Final  Report,  ch.  VI  at  8-10. 

"MMIP  7.3. 

'^  As  the  Staff  Final  Report  notes,  and  as 
discussed  in  more  detail  below,  the  MMIP  has  been 
part  of  the  ISO  and  PX  tariffs  on  file  with  the 
Commission  since  1998.  which  encompasses  the 
relevant  period  of  January  1,  2000  throueh  June  20 
2001. 
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MMIP.37  They  argue  that:  (1)  The  MMIP 
is  on  file  with  the  Commission  as  part 
of  a  filed  tariff,  and  has  been  for  some 
time,  and  thus  can  be  enforced  by  the 
Commission;  (2)  the  MMIP-applies  to  all 
market  participants,  and  is  express^ 
intended  to  identify  abuses  and  to 
provide  for  protection  from  such  abuses: 
(3)  the  MMIP  provides  that  the  practices 
that  are  expressly  subject  to  scrutiny  are 
gaming  and  anomalous  market  behavior, 
and  each  is  defined  in  some  detail;  (4) 
while  the  MMIP  does  not  expressly 
prohibit  such  Gaming  Practices  as 
"ricochet"  or  "get  shorty,"  such  a 
standard  would  require  a  level  of  detail 
that  would  be  impossible  to  achieve, 
and  it  would  require  anticipating  all  of 
the  myriad  ways  that  could  be  dreamed 
up  to  "game"  the  markets,  and  to  spell 
them  all  out  in  the  MMIP;  (5)  it  is  hard 
to  conceive  that  market  participants  as 
sophisticated  as  those  here  did  not 
realize  that  the  kind  of  trading  practices 
at  issue  here  were  inappropriate;  and  (6) 
as  part  of  a  filed  tariff,  the  MMIP 
ultimately  is  for  the  Commission  to 
interpret  and  enforce,  and  the  MMIP 
itself  recognizes  that  the  Commission  is 
the  ultimate  enforcement  authority. 

b.  Opposing  Comments 

21.  Several  parties  filed  comments 
opposing  Commission  Staffs 
interpretation  of  the  MMIP.^s  jijey 
argue  that:  (1)  The  MMIP  was  intende(l 
to  provide  direction  to  the  ISO  and  not 
be  a  standard  by  which  the  Commission 
prosecuted  market  participants' 
conduct;  (2)  the  MMIP  does  not 
expressly  bar  any  trading  practices;  and 
(3)  the  MMIP  does  not  identify  with 
precision  the  particular  strategies  that 
are  subject  to  scrutiny,  and  thus,  it  is  too 
vague  to  serve  as  a  standard  by  which 
to  judge  market  participants'  conduct. 
They  argue  that  the  Commission  cannot 
hold  market  participants  responsible  in 
these  circumstances,  when  they  have 
not  had  fair  notice  that  the  trading 
practices  at  issue  here  are  prohibited. 
Further,  they  contend  that  there  is 
extrinsic  evidence  indicating  that 
market  participants,  particularly 
including  the  ISO  itself,  did  not  view 
the  MMIP  as  a  bar  to  the  kind  of  trading 
practices  at  issue  here  or  as  a  basis  for 
ordering  disgorgement  of  unjust  profits. 


^^  E.g..  the  California  Parties,  which  include  the 
California  Attorney  General  and  the  California 
Public  Utilities  Commission,  among  others. 

^E.g.,  California  Generators  (Mirant.  Dynegy, 
'Williams),  Competitive  Supplier  Group  (Aquila. 
Aquila  Merchant  Services,  Arizona  Public  Ser\'ice 
Company,  Avista  Energy,  Constellation  Power 
Source,  Coral  Power.  El  Paso  Merchant  Energy, 
IDACORP  Energy,  Idaho  Power  Company.  Pinnacle 
West  Capital  Corporation.  Portland  General  Electric, 
Puget  Sound  Energy,  and  Sempra  Energy  Trading 
Corp.),  Enron,  and  Reliant. 


In  this  respect,  the  parties  argue  that  the 
Commission  to  date  has  never  indicated 
that  it  viewed  the  MMIP  as  a  bar  to  such 
conduct;  its  orders,  to  the  extent  that 
they  have  touched  on  such  matters  at 
all,  have,  in  fact,  implied  the  contrary, 
according  to  the  opposing  conunenters. 
They  also  suggest  that  if  the 
Commission  initiates  an  investigation,  it 
would  discoiu-age  new  investment. 

c.  Other  Comments 

22.  The  California  Parties  also  argue 
that  other  tariff  provisions  may  have 
been  violated,  citing  the  following  tariff 
provisions  from  the  ISO  Tariff:  (1) 
Section  5.5.1  (Planned  Maintenance);  (2) 
Section  5.5.3  (Forced  Outages);  (3) 
Section  5.3  (Identification  of  Generating 
Units);  (4)  Section  5.4  (Western  Systems 
Coordinating  Council  (WSCC) 
Requirements);  (5)  Section  2.2.7.2 
(Submitting  Balanced  Schedules);  (6) 
Section  2.5.22.11  (Failiu-e  to  Conform  to 
Dispatch  Instructions);  and  (7)  Section 
20.3  (Confidential  Information). 

3.  Commission  Determination 

23.  The  MMIP  puts  market 
participants  on  notice  regarding  their 
rights  and  obligations  in  the 
marketplace.  It  serves  as  the  rules  of  the 
road  for  market  participants.  It  also 
contemplates  that  these  rules  will  be 
enforced  by  the  Market  Surveillance 
Unit,  in  the  form  of  monitoring  and 
reporting,  or  by  the  appropriate  body  or 
bodies  (including  this  Commission),  in 
the  form  of  corrective  actions.^s  While 
the  Commission's  role  in  this  regard 
may  be  triggered  by  the  referral 
procedures  outlined  in  the  MMIP,  the 
Commission  also  possesses  the 
authority  to  enforce  a  filed  tariff  even  in 
the  absence  of  a  referral.""*  We  agree 
with  the  Staff  Final  Report  that  one  key 
function  of  the  MMIP.  is  to  put  market 
participants  on  notice  as  to  the  rules  of 
the  road  for  market  participants,  so  that 
the  markets  operated  by  the  ISO  are  free 
from  abusive  conduct  and  may  fimction 
as  efficiently  and  competitively  as 
possible.  The  Staff  Final  Report  finds, 
and  again  we  agree,  that  market 
participants  caimot  reasonably  argue 
that  they  were  not  on  notice  that 
conduct  such  as  the  Gaming  Practices 
discussed  below  would  be  a  violation  of 
the  ISO  and  PX  tariffs.  In  short,  the  key 
function  of  the  MMIP  is  to  put  market 
participants  on  notice  of  what  practices 
would  be  subject  to  monitoring  and, 
potentially,  corrective  or  enforcement 


^'Sections  2.3,  3.3.4  and  7.3  of  the  MMIP  outline 
the  procedures  to  be  followed  by  the  ISO  and  the 
PX  vfheh  a  market  participant  is  found  to  have 
engaged  in  any  of  the  suspect  practices  delineated 
in  the  MMIP. 

■""le  U.S.C.  §§824d,  824e.  825h  (2000). 


action,  by  either  the  ISO  in  the  first 
instance  or  by  the  Commission,  whose 
role  includes  enforcing  the  terms  and 
conditions  of  filed  rate  schedules. 
Accordingly,  it  is  appropriate  for  us  to 
institute  this  proceeding. 

24.  MMIP  2.3  and  its  several  subparts 
address  how  the  ISO,  including  the 
Market  Surveillance  Unit,  is  to  respond 
to  market  participants  engaging  in  any 
of  the  suspect  practices  delineated  in 
the  MMIP.  While  the  MMIP  outlines 
intermediate  steps  (such  as  arranging  for 
alternative  dispute  resolution  or 
proposing  language  changes  to  the 
tariff),  ultimately  the  MMIP  directs  the 
Market  Surveillance  Unit  to  refer 
matters  to  this  Commission  for 
enforcement.'"  The  MMIP  contemplates 
that,  while  the  ISO  may  try  to  correct 
misconduct  on  its  own,  the  Commission 
is  to  be  "the  court  of  last  resort"  for 
misconduct  committed  by  market 
participants,  including  the  gaming  and/ 
or  anomalous  market  behavior 
misconduct  defined  in  the  MMIP.  While 
part  2  of  the  MMIP  enumerates  suspect 
practices,  MMIP  7.3  authorizes  the  ISO 
to  impose  "sanctions  and  penalties"  or, 
as  particularly  relevant  here,  to  refer 
matters  to  the  Commission  for 
appropriate  sanctions  or  penalties. 

25.  We  agree  with  the  Staff  Final 
Report  that  if  entities  are  found  to  have 
engaged  in  the  identified  misconduct, 
they  will  have  violated  the  ISO's  and 
PX's  filed  tariffs  even  if  such  formal 
procedures  as  referral  outlined  in  the 
MMIP  did  not  occur.  The  Commission 
can  enforce  a  filed  tariff  even  when 
there  are  processes  in  that  tariff  which, 
had  they  been  used,  would  have 
assisted  the  Commission.  Ultimately, 
the  Commission  can  enforce  a  filed  tariff 
with  or  without  the  assistance  of  a 
complaint  or  a  referral. ''^ 

26.  In  this  regard,  we  note  that  the 
ISO  and  PX  each  initially  submitted  its 
MMIP  (along  with  other  protocols),  for 
informational  purposes  only,  on  October 
31,  1997.  The  Commission,  however, 
found  that  the  protocols,  including  the 
MMIP,  "govern  a  wide  range  of  matters 
which  traditionally  and  typically  appear 
in  agreements  that  should  be  filed  with 
and  approved  by  the  Commission."  "^    ^ 
The  Conunission  accepted  the  protocols, 
including  the  MMIP,  for  filing,  and 
directed  the  ISO  and  PX  each  to  post  the 
protocols  on  its  Internet  site  and  to  file 
its  complete  protocols  pursuant  to 
Section  205  of  the  FPA  within  60  days 
of  the  ISO's  and  PX's  Operations  Date 
(that  date  ultimately  was  April  1 , 


"MMIP  3.3.4. 

«16  U.S.C.  824d,  824e  (2000). 
••^Pacific  Gas  and  Electric  Co..  et  a]..  81  FERC 
161,320  at  62,471  (1997). 
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1998),'^'«  Aecqrdiagiy,  the  MMIP  has 
beea  part  of  the  ISO's  and  FXIa  filed 
tariffs  since  1998,  which  includes  the 
period  January  1,  2000  to  June  20,  2001 
at  issue  here. 

27.  With  respect  to  tariff  provisions 
besides  the  MMIP  cited  by  the 
California  Parties:  (1)  The  WSCC 
jrequirements  cited  by  the  California 
Parties  make  no  reference  to  gaming 
strategies  or  anomalous  market  behavior 
|(as  does  the  MMIP),  and  therefore,  those 
provisions  do  not  provide  a  basis  for 
finding  gaming  and/or  anomalous 
market  behavior:  and  (2)  conduct 
involving  arbitrage,  underscheduhng 
^d  confidentiality  of  certain  data  is 
addressed  below  in  the  discussion  of 
Gaming  Practices  and  California 
Practices.  We  are  also  currently 
investigating  alleged  violations  related 
to  physical  withholding. 

C.  Overview  ofPX  and  ISO  Operations 
I   28.  The  Staff  Final  Report  provides  an 
Overview  of  the  ISO  and  PX  operations 
and  trading  rules  in  order  to  put  the 
alleged  practices  in  the  context  of 
Western  energy  markets.-'s  This 
overview  is  recited  below. 

29.  The  ISO  operates  much  of  the 
transmission  grid  in  California  and  is 
responsible  for  real-time  operations, 
such  as  continually  balancing 
feneration  and  load  and  managing 
qongestion  on  the  transmission  system  it 
Controls.  In  California,  a  certified 
scheduling  coordinator  is  the 
intermediary  between  the  ISO  and  the 
ijhimate  customer.  Under  California's 
■ciestructuring  legislation,  the  PX  was 
created  primarily  to  operate  two  markets 
ip,  which  energy  was  traded  on  an 
hourly  basis.  These  were  the  day-ahead 
and  day-of  markets.  These  markets 
established  a  single  clearing  price  for 
each  hour  across  the  entire  ISO  control 
area,  provided  there  were  no 
transmission  constraints.  Where 
transmission  congestion  existed,  a 
separate  clearing  price  was  established 
for  each  transmission  constrained  area 
or  zone  in  California.  Each  zonal 
clearing  price  was  based  on  adjustment 
bids  submitted  by  sellers  and  buyers. 
The  adjustment  bids  represented  the 
value  to  an  entity  of  increasing  or 
decreasing  (j.e.,  adjusting)  its  use  of  the 
system.  In  essence,  this  is  a  redispafch 
of  the  system  to  deal  with  congestion.^^ 

1 30.  The  ISO  operates  a  variety  of 
markets  in  order  to  procure  the 


M  Id.  The  ISO  (in  Docket  No.  EC96-1 9-029,  et  al ) 
anid  PX  (in  Docket  No.  EC96-19-28,  et  al.)  each 
ni»de  that  compliance  filing  on  June  1, 1998. 

f »  See  Staff  Final  Report,  ch.  VI  at  4-6. 

f'For  a  more  detailed  description  of  the  day- 
ahfead  aucUon  process,  see  the  Staff  Final  Report, 
ch.  VlatS. 


refeouToes  necessary  to  reliably  operate 
thetransmissionsystem,  including  a 
day-ahead  market  and  an  hour-ahead 
market  for  relieving  transmission 
congestion  and  an  energy  market  to 
continuously  balance  the  system's 
energy  needs  in  real  time.  The  latter 
real-time  market  is  the  final  energy 
market  to  clear  chronologically,  after  all 
other  markets  in  the  region  clear. 
Bilateral  spot  markets  at  trading  hubs 
outside  California  generally  operated  in 
the  time  period  between  the  close  of  the 
PX  market  and  the  ISO  real-time 
market."'' 

31.  As  the  Staff  Final  Report  notes, 
understanding  the  interaction  of  the  PX 
and  ISO  spot  markets  with  all  their 
complexities,  together  with  the  different 
market  operations  outside  of  California, 
is  crucial  to  understanding  and 
analyzing  the  impact  of  the  various 
conduct  discussed  below.  An  example 
of  these  complexities  is  the  transmission 
congestion  management  system.  A 
transmission  path  is  "congested"  when 
total  schedules  exceed  the  available 
transmission  capacity  of  the  facilities. 
The  ISO  used,  as  suggested  above,  a 
zone-based  approach  to  alleviate 
congestion.  Sellers  and  buyers 
submitted  adjustment  bids  identifying 
the  prices  they  were  willing  to  use  to 
increase  or  decrease  their  generation  on 
demand  to  relieve  congestion  in  a 
particular  zone.  However,  the  software 
used  by  the  ISO  to  evaluate  adjustment 
bids  did  not  accept  prices  that  were 
higher  than  the  ISO  price  cap.  These 
and  other  complexities  created  an 
opportimity  for  the  market  participants 
to  engage  in  the  conduct  described 
below.^8 

32.  In  addition,  it  is  important  to 
remember  that  California's  restructuring 
plan  required  the  three  California  public 
utilities  (Southern  Cafifornia  Edison 
Company  (SoCal  Edison),  San  Diego  Gas 
&  Electric  Company  (SDG&E),  and 
Pacific  Gas  and  Electric  Company 
(PG&E))  to  sell  all  of  their  generation 
resources  into  the  PX  and  to  buy  all  of 
their  energy  needs  from  the  PX.  This 
made  the  PX  by  far  the  largest 
scheduling  coordinator  in  California, 
representing  at  times  close  to  90  percent 
of  the  load  served  by  the  ISO  grid.  This 
requirement  that  the  three  public 
utilities  exclusively  use  the  PX  was 
critical  in  the  restructuring  program, 
since  this  was  how  the  three  public 
utilities  were  to  calculate  savings  from 
using  the  new  market  structure  and 
apply  those  savings  to  recover  their 
stranded  costs.*^ 


33.  Thus,  under  the  California 
restructuiii^  rules,  the  three  California 
public  utilities  were  both  buyers  and 
sellers  in  the  PX.  The  prices  paid  for 
buying  back  their  own  resources 
through  the  PX  served  to  value  those 
resources  for  stranded  cost  purposes.  As 
long  as  the  three  pubUc  utilities  paid 
less  than  the  frozen  retail  rates,  they 
used  the  difference  to  write  off  stranded 
costs.  This  formula  broke  down, 
however,  when  the  public  utilities  had 
to  buy  back  their  resources  at  more  than 
the  frozen  retail  rates.^o 

D.  Gaming  Practices  and  California 
Practices 

34.  Since  the  inception  of  the 
Commission's  investigation  into 
whether  any  entit>'  manipulated  prices 
in  the  electricity  and  gas  markets  in  the 
West  and  the  release  of  the  first  Enron 
memorandum  in  May  2002  discussing 
its  trading  strategies,  there  have  been  a 
multitude  of  studies  and  reports  written 
about  the  alleged  inappropriate  conduct 
in  California  by  market  participants 
during  2000  and  2001.  In  addition  to  the 
Staff  Final  Report  that  addresses  these 
issues,  we  have  reviewed  the  ISO  Report 
and  the  several  studies  and  testimony 
by  witnesses  submitted  in  the  100  Days 
Evidence.  Most  notable  among  the 
testimony  submitted  with  respect  to 
alleging  gaming  conduct  by  market 
participants  are  the  testimony  and 
studies  conducted  by  Dr.  Peter  Fox- 
Penner.5' 

35.  As  a  result  of  our  review  and 
analysis  of  this  material,  the 
Commission  has  determined  that  some 
of  these  alleged  gaming  practices 
violated  the  MMIP.  As  to  those  practices 
that  violated  the  MMIP  (hereafter 
collectively  referred  to  as  the  Gaming 
Practices),  we  found  two  categories  of 
violations:  (1)  Gaming  Practices  that 
violated  the  MMIP  and  for  which  we  are 
seeking  disgorgement  of  all  unjust 
profits  received  as  a  result  of  those 
violations;  and  (2)  Gaming  Practices  that 
violated  the  MMIP,  but  for  which  there 
were  no  unjust  profits  earned  or  other 
countervailing  and  mitigating 
circumstances  existed  that  caused  the 
market  participants  to  engage  in  the 


•"W.  at  5-6. 
••■W.  ate. 
♦»/rf.at4. 


^Id.  at  4-5.  As  noted  in  the  Commissions 
December  15,  2000  Order,  93  FERC  at  62.002  & 
n.54.  stranded  cost  estimates  showed  that  by  then 
PG&E  had  collected  $8.3  billion,  and  SoCal  Edison 
had  collected  S9.3  billion:  SDG&E  had  fully 
recovered  its  stranded  costs  earlier  in  2000.  Staff 
Final  Report,  ch.  VI  at  5. 

="  See  Prepared  Testimony  of  Dr.  Peter  Fox- 
Penner  on  Behalf  of  California  Parties.  Exhibit  No. 
CA-1.  and  Appendices  to  Prepared  Testimony  of 
Dr.  Peter  Fox-Penner  on  Behalf  of  California  Parties, 
Exhibit  No.  CA-2  attached  to  California  Parties' 
Supplemental  Evidence  Filing  in  Docket  No.  ELOO- 
95-075.  et  al.  (filed  March  3.  2003). 
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Gaming  Practices  such  that  it  would  not 
be  just  for  the  Commission  to  seek  the 
disgorgement  of  unjust  profits. 

36.  We  have  determined  that  certain 
of  the  market  participants'  practices  did 
not  violate  the  MMIP,  and  we  are  not 
pursuing  market  participants  for  having 
engaged  in  such  activities  (hereafter 
collectively  referred  to  as  the  California 
Practices).  Rather,  we  find  that  the 
California  Practices  did  not  violate  the 
ISO  tariff  or  any  rule,  and  were 
recognized  and  widely  accepted  as 
appropriate  arbitrage  activity. 

1.  Gaming  Practices 
a.  False  Import 

37.  This  practice,  which  is  also 
known  as  "Ricochet"  or  "Megawatt 
Laundering,"  took  advantage  of  the 
price  differentials  that  existed  between 
the  day-ahead  or  day-of  markets  and 
out-of-market  sales  in  the  real-time 
market.  A  market  participant  made 
arrangements  to  export  power 
purchased  in  the  California  day-ahead 
or  day-of  markets  to  an  entity  outside 
the  state  and  to  repurchase  the  power 
from  the  out-of-state  entity,  for  which 
the  out-of-state  entity  received  a  fee. 
The  "imported"  power  was  then  sold  in 
the  California  real-time  market  at  a  price 
above  the  cap. 

38.  The  essence  of  the  False  Import 
practice  was  to  "park"  day-ahead  or 
day-of  California  energy  with  a 
company  outside  of  California,  buy  it 
back  for  a  small  fee  and  then  sell  it  to 
the  ISO  as  "imported"  out-of-market 
power.  When  power  was  parked  under 
this  practice,  no  power  actually  left  the 
state  of  California.  The  reason  for 
creating  this  fictional  import  was  to  take 
advantage  of  the  fact  that  the  ISO  was 
making  out-of-market  purchases  that 
were  not  subject  to  the  price  cap  during 
real  time  whenever  there  was 
insufficient  supply  bid  into  its  market. =^ 
The  ISO  buyers  responsible  for 
obtaining  the  energy  needed  in  the  real- 
time market  were  willing  to  pay  a  price 
above  the  cap  for  energy  imported  from 
outside  of  California  and  accepted  offers 
from  sellers  engaging  in  the  False 
Import  practice. 

39.  Those  market  participants  who 
engaged  in  the  False  Import  practice 
violated  the  MMIP  by  unfairly  taking 


^^  "Out-of-market  purchases"  refers  to  all 
generation  purchased  by  the  ISO  that  was  not  bid 
into  the  market  or  was  bid  at  a  price  above  the 
effective  price  cap.  Out-of-market  purchases  were 
especially  frequent  prior  to  the  implementation  of 
the  "must  offer"  requirement  effiective  on  May  29. 
2001.  which  mandates  that  all  generators  with 
participating  generator  agreements  with  the  ISO 
provide  available  generation  to  the  ISO  unless  the 
ISO  grants  a  waiver.  See  San  Diego  Gas  &  Electric 
Co.,  95  FERC 1 61,115  (implementing  the  must  offer 
requirement),  clarified.  95  FERC  ^  61,275  (2001). 


advantage  ^^  of  the  rules  permitting 
energy  to  be  purchased  at  prices  above 
the  cap  in  out-of-market  purchases 
during  real  time  and  the  ISO's  practice 
of  permitting  such  uncapped  purchases 
for  imported  power.  More  precisely,  the 
market  participants  engaging  in  False 
Import  deceived  the  ISO  by  falsely 
representing  that  their  available  power 
had  been  imported  in  order  to  receive  a 
price  above  the  cap.  In  fact,  however, 
the  generation  was  California 
generation,  and  no  power  had  left  the 
state  in  the  fictional  export-import 
parking  transaction. 

40.  Based  on  the  ISO  Report  and 
studies  by  Dr.  Fox-Penner,^*  the 
following  parties  may  have  engaged  in 
the  False  Import  Practice  in  violation  of 
the  MMIP  and  unjustly  received  prices 
in  excess  of  the  cap  for  energy  that  was 
falsely  represented  as  being  imported 
energy:  (1)  Aquila,  Inc.;  (2)  Arizona 
Public  Service  Company;  (3)  Bonneville 
Power  Administration;  etc.,  as  set  forth 
in  Attachment  A  to  this  Order.^^ 

b.  Congestion-Related  Practices. 

41.  According  to  the  ISO  rules,  market 
participants  received  congestion  relief 
payments  for  relieving  flows  in  the 
direction  of  congestion  or  increasing 
counterflows  in  the  opposite  direction. 
There  were  four  practices  that  market 
participants  engaged  in  that  involved 
false  scheduling  of  load  or  counterflow 
energj'  that  appeared  to  relieve 
congestion  in  real  time  so  that  they 
could  receive  congestion  payments.  ^^ 


"See  MMIP  2.1.3. 

'"*  As  discussed  below  in  section  E.  because  the 
ISO  Report  and  Dr.  Fox-Penner's  studies  were 
broadly  inclusive,  we  recognize  that  some  of  the 
transactions  identified  in  those  reports  may  have 
been  legitimate  transactions  and  not  Gaming 
Practices. 

5^  The  monetary  remedy  of  disgorgement  of 
unjust  profits  for  this  particular  Gaming  Practice 
would  be  imposed  only  until  such  time  as  the 
mitigated  market  clearing  price  was  put  in  place  for 
transactions,  i.e.,  on  June  21.  2001.  Furthermore, 
during  the  period  covered  by  the  refimd  period 
(October  2.  2000-June  21,  2001),  see  supra  note  3, 
all  spot  market  sales  through  the  PX  in  the  day 
ahead  market  are  mitigated  as  are  ail  transactions 
with  the  ISO  in  the  real  time  market.  Therefore, 
both  the  energy  price  for  the  export  and  the  import 
are  mitigated  during  this  period.  Accordingly, 
disgorgement  for  this  strategy  will  apply  to  only 
transactions  between  May  2000  and  the  start  of  the 
refund  period  on  October  2,  2000. 

^•^  As  noted  above,  supro  notes  1  and  3,  June  20. 
2001  has  been  selected  as  the  end  date  of  the 
relevant  period  in  this  proceeding.  While  the 
mitigation  plan,  which  became  effective  on  that 
date,  was  primarily  intended  to  control  the  real- 
time energy  market,  it  also  had  a  disciplining  effect 
on  congestion  costs  and  eliminated  the  opportunity 
to  profit  from  Gaming  Practices.  The  ISO  Market 
Analysis  Report  for  June  2001  showsrthat  the 
average  price  of  real-time  electricity  in  Jime 
decreased  62  percent  to  S104/MWh  from  the  May 
2001  average  of  S275/MWh  and  total  congestion 
costs  for  June  2001  were  $0.5  million,  down  from 


42.  The  first  such  Congestion-Related 
practice  is  referred  to  as  Cutting  Non- 
firm,  also  sometimes  known  as  Non-firm 
Export.  This  practice  involved  the 
scheduling  of  non-firm  power  by  a 
market  participant  that  did  not  intend  to 
deliver  or  cannot  deliver  the  power. 
Upon  receipt  of  the  congestion  payment 
for  cutting  the  schedule,  the  market 
participant  then  canceled  the  non-firm 
power  after  the  hour-ahead  market 
closed  but  kept  the  congestion  payment. 
No  power  was  transmitted  and  no 
congestion  was  relieved,  but  the  market 
participant  was  paid  for  congestion 
relief.  In  some  instances,  the  market 
participant  may  have  submitted  a 
schedule  for  non-firm  power  that  it,  in 
fact,  had  not  acquired. 

43.  The  second  Congestion-Related 
practice  is  Circular  Scheduling,  also 
sometimes  referred  to  as  "Death  Star." 
The  Circular  Scheduling  practice 
involved  the  market  participant 
scheduling  a  counterflow  in  order  to 
receive  a  congestion  relief  payment.  In 
conjunction  with  the  counterflow,  the 
market  participant  scheduled  a  series  of 
transactions  that  included  both  energy 
imports  and  exports  into  and  out  of  the    ' 
ISO  control  area  and  a  transaction 
outside  the  ISO  control  area  in  the 
opposite  direction  of  the  counterflow 
back  to  the  original  place  of  origin.  With 
the  same  amount  of  power  scheduled 
back  to  the  point  of  origin,  however, 
power  did  not  actually  flow  and 
congestion  was  not  relieved.  Circular 
Scheduling  was  profitable  as  long  as  the 
congestion  relief  payments  were  greater  ^ 
than  the  cost  of  scheduled  transmission. 

44.  The  third  Congestion-Related 
practice  was  Scheduling  Counterflows 
on  Out-of-Service  Lines,  also  sometimes 
referred  to  as  "Wheel  Out."  This 
practice  involved  a  market  participant 
submitting  a  schedule  across  an  intertie 
line  at  the  ISO  border  that  was  known 
to  be  out  of  service  and  had  been 
derated  to  zero  capacity,  thus  creating 
artificial  congestion.  The  market 
participant  would  then  schedule  a 
counterflow  export,  a  "wheel  out,"  and 
be  paid  for  congestion  relief  in  the  day- 
ahead  or  hour-ahead  market.  However, 
because  the  line  was  completely 
constrained,  the  initial  schedule  \yas 
certain  to  be  cut  by  the  ISO  in  real  time 
and  the  market  participant  would 
receive  a  congestion  payment  for  energy 
it  did  not  actually  supply. 

45.  The  fourth  Congestion-Related 
practice,  known  as  "Load  Shift," 
involved  a  market  participant 


S7  million  in  May  2001.  A.  Sheffrin,  Market 
Analysis  Report  for  Jime  2001 ,  (July  20,  2001). 
available  at  <http://www.caiso.com/docs/2001/07/ 
20/200107201 733319J05.pdf>. 


Iijdei;sc^edi<ling  load,  iu  one  zone  in 
California  aiui  overscheduUng  load  in  . 
another,  thereby  increasing  congestion 
in  the  direction  of  the  overscheduled 
zone.  Congestion  "relief  occurred 
when  the  market  participant  later 
adjusted  the  two  schedules  to  reflect 
actual  expected  loads.  This  adjustment 
created  a  counterflow  toward  the 
underscheduled  zone,  earning  the 
market  participant  a  congestion  relief 
payment  from  the  ISO.  The  market 
participant  had  to  own  Firm 
Transmission  Rights  (FTRs)  in  the 
direction  of  the  overscheduled  zone  to 
cover  its  exposure  to  ISO  congestion 
charges,  but  any  of  the  FTRs  that  it  did 
not  use  may  have  earned  artificially 
high  FTR  payments  from  the  ISO. 
46.  Each  of  the  four  Congestion- 
Related  practices  violated  the  MMIP 
because  the  market  participants 
submitted  false  schedules  to  the  ISO.  In 
the  cases  of  Cutting  Non-firm,  Circular 
Scheduling,  and  Scheduling 
Counterflows  on  Out-of-Service  Lines, 
the  market  participants  ft-audulently 
received  congestion  relief  payments  for 
energy  that  was  never  provided  and  did 
not  relieve  congestion.  Similarly,  market 
participants  who  engaged  in  the  Load 
Shift  practice  received  congestion 
payments  for  their  FTRs  as  a  result  of 
the  very  congestion  that  they  created.  As 
a  result  of  these  false  representations, 
the  market  participants  that  engaged  in 
these  Congestion-Related  practices 
unfairly  took  advantage  of  the  ISO  rules 
regarding  payment  for  congestion  relief. 

47.  Based  on  the  ISO  Report  and 
studies  by  Dr.  Fox-Penner,  the  following 
parties  may  have  engaged  in  one  or 
more  of  these  four  Congestion-Related 
Practices  in  violation  of  MMIP  and 
unjustly  received  congestion  payments: 
(1)  American  Electric  Power  Service 
Corp.;  (2)  Aquila.  Inc.;  (3)  Duke  Energy 
Trading  and  Marketing  Company;  etc.. 
as  set  forth  in  Attachment  B  to  this 

Order. 

» 

c.  Ancillary  Services-Related  Practices. 

48.  There  are  three  different  practices 
that  market  participants  engaged  in  that 
involved  selling  ancillary  services,  also 
sometimes  collectively  referred  to  as 
"Get  Shorty."  Two  of  these  we  consider 
to  be  Gaming  Practices  and  violations  of 
the  MMIP  and  are  discussed  here.  The 
third,  we  determine  to  be  a  form  of 
legitimate  arbitrage  and  is  discussed 
below,  in  the  section  addressing  the 
California  Practices. 

49.  The  first  Ancillary  Services- 
Related  practice  we  refer  to  as  Paper 
Trading.  This  practice  involved  selling 
ancillary  services  in  the  day-ahead 
market  even  though  the  market 
participant  did  not  have  the  required 
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resources  available  to  provide  the  „.!!/•>£ 
ancillary  services.  The  market  '! .", 

participant  then  bought  back  these 
ancillary  services  in  the  hoiir-ahead 
market  at  a  lower  price. 

50.  The  second  Ancillary  Services- 
Related  practice  we  refer  to  as  Double 
Selling.  This  practice  involved  selling 
ancillary  services  in  the  day-ahead 
market  from  resources  that  were 
initially  available,  but  later  selling  those 
same  resources  as  energy  in  the  hour- 
ahead  or  real-time  markets. 

51.  Market  participants  that  engaged 
in  Paper  Trading  and/or  Double  Selling 
violated  the  MMIP  since  they  unfairly 
took  advantage  ^7  of  the  market  rules  by 
using  false  representations  and/or 
receiving  payments  for  services  that 
they  did  not  provide.  With  respect  to 
Paper  Trading,  the  ISO's  tariff  requires 
that  any  bid  for  the  provision  of 
ancillary  services  specify  the  generating 
unit,  system  unit,  load  or  system 
resource  which  will  be  used  to  provide 
the  ancillary  service.  Additionally,  a 
scheduling  coordinator  must  identify 
the  specific  operating  characteristics  of 
that  resource  which  would  qualify  it  to 
provide  ancillary  services. ^^  However, 
market  participants  engaged  in  Paper 
Trading  falsely  represented  that  the 
resoiures  were  available  to  provide 
ancillary  services  when  they  were  not 
actually  available.  Similarly,  with 
respect  to  Double  Selling,  the  market 
participant  misled  the  ISO  by  selling 
capacity  that  it  had  already  committed 
to  reserve  as  ancillary  services,  thus 
making  that  capacity  no  longer  available 
in  real  time  if  the  ISO  were  to  call  upon 
that  resource  to  provide  ancillary 
services.  In  addition  to  violating  the 
MMIP,  those  market  participants  that 
engaged  in  Double  Selling  also  violated 
Section  2.5.22.11  of  ISO  tariff. sa 

52.  Although  the  ISO  Report  includes 
a  fist  of  market  participants  that  may 
have  engaged  in  Paper  Trading,  the  ISO 
does  not  have  the  information  necessary 
to  determine  the  extent  to  which  the 
capacity  for  ancillary  services  sold  in 
the  day-ahead  market  and  then  sold 
back  in  the  hour-ahead  was  not  actually 
available  or  could  not  have  been 
provided.  However,  in  a  market  notice, 
dated  July  3,  2002,  the  ISO  listed  market 
participants  that  received  payments  for 
ancillary  services  that  were  called  upon 


"See  MMIP  2.1.3. 

5*  ISO  Tariff  §  2.5.6.1  (applicable  to  generation 
within  California);  and  ISO  Tariff  §§  2.5.7.4.2  and 
2.5.7.4.3  (applicable  to  resources  outside  of  - 
California). 

=«  Section  2.5.22.11  of  the  ISO  Tariff  (Failure  To 
Conform  To  Dispatch  Instructions)  requires  that 
resources  that  have  been  committed  to  provide 
ancillary  services  for  a  given  period  must  be 
available  and  capable  of  providing  the  services  for 
the  full  duration  of  the  period. 


but  for  yvhich  they  could  not  deliver  the  . 
services-so  Baeed  on  the  idpntification  of 
market  participants  in  the  July  3,  2002 
market  notice  as  well  as  the  ISO  Report, 
the  Commission  beheves  thaf  the 
following  parties  may  have  engaged  in 
Paper  Trading  in  violation  of  the  MMIP 
and  Section  2.5.22.11  of  the  ISO  tariff 
and  unjustly  received  payments  for 
ancillary  services:  (1)  Arizona  Public 
Service  Co.;  (2)  Automated  Power 
Exchange,  Inc.;  (3)  Bonneville  Power 
Administration;  etc.,  set  forth  on 
Attachment  C  to  this  Order. 

53.  Based  on  the  studies  by  Dr.  Fox- 
Penner,  the  Commission  believes  that 
the  following  parties  may  have  engaged 
in  Double  Selling  in  violation  of  MMIP 
and  imjustly  received  payments  for 
ancillary  services:  (1)  Duke  Energy 
Trading  and  Marketing  Corp.;  (2) 
Dynegy  Power  Marketing  Inc.,  Dynegy 
Power  Corp. ,  El  Segundo  Power  LLC, 
Long  Beach  Generation  LLC,  Cabrillo 
Power  I  LLC,  and  Cabrillo  Power  II  LLC; 
(3)  Mirant  Americas  Energy  Marketing. 
LP,  Mirant  California,  LLC,  Mirant 
Delta.  LLC,  and  Mirant  Potrero,  LLC; 
and  (4)  Reliant  Resources,  Inc.,  Reliant 
Energy  Power  (feneration,  and  Reliant 
Energy  Services,  Inc.;  as  set  forth  on 
Attachment  D  to  this  Order. 

d.  Selling  Non-Firm  Energy  as  Firm 

54.  The  practice  of  Selling  Non-Firm 
Energy  as  Firm  involved  Enron  ^i 
buying  non-firm  energy  from  outside 
California  and  then  selling  it  to  the  ISO 
as  firm  energy.  Enron  was  able  to  derive 
an  unjust  profit  fitjm  this  practice 
because  it  avoided  the  cost  of 
purchasing  the  operating  reserves  that 
are  required  for  firm  energy. 

55.  The  practice  of  Selling  Non-Firm 
Energy  as  Firm  was  a  flagrant  false 
representation  by  Enron  to  the  ISO. 
Thus,  it  was  a  violation  of  the  MMIP. 

2.  Gaming  Practices  for  Which 
Disgorgement  of  Unjust  Profits  Is  Not 
Sought 

a.  Underscheduling  Load. 

56.  This  practice  was  an  effort  by  the 
load-serving  entities,  primarily  the  three 
California  utilities  (PG&E,  SoCal  Edison, 
and  SDG&E),  to  reduce  the  overall  price 
paid  fdr  generation.  For  months  they 
imderstated  their  load  consistently  in 


™  California  ISO,  Ancillary  Services  Payments 
Rescinded  Due  to  Generator  Unavailability,  Market 
NoUce  (July  3,  2002);  For  the  convenience  of 
parties,  the  ISO's  July  3,  2002  market  notice  is 
attached  as  Attachment  G  to  this  order. 

«'  In  the  100  Days  Evidence,  Seattle  alleges  that 
Avista.  El  Paso,  Portland  General,  PowerEx,  and 
Transalta  engaged  in  all  of  the  Gaming  Practices. 
However,  we  have  seen  no  evidence  that  any 
market  participant  engaged  in  Selling  Non-Finn 
Enei:gy  as  Firm  other  than  Enron. 
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schedules  submitted  to  the  PX  in  an 
effort  to  reduce  the  amount  of 
generation  purchased  in  the  day-ahead 
market,  thereby  lowering  the  price.  The 
remainder  of  the  utilities'  generation 
needs  would  be  purchased  in  the  ISO's 
capped  real-time  market. 

57.  Under  the  then-existing  market 
rules,  the  utilities  were  required  to 
satisfy  their  need  for  energy  with 
purchases  from  the  PX  and  were  to  bid 
in  their  generation  in  the  PX  day-ahead 
market  in  an  amount  equal  to  their 
load-f^^  However,  during  2000,  in  an 
effort  to  minimize  their  energy  costs,  the 
three  California  public  utilities  began  to 
routinely  underschedule  their  load  in 
the  PX  day-ahead  market.  Due  to  the 
large  size  of  the  three  California  public 
utilities,  changes  in  their  piut:hasing 
strategies  had  a  significant  impact  on 
market  outcomes,  including  the  market- 
clearing  prices  in  the  PX  day-ahead 
market.  By  moving  a  signiffcant  amount 
of  their  load  out  of  the  PX  day-ahead 
market,  less  supply  bids  were  needed  to 
clear  the  market  which,  in  turn,  resulted 
in  lower  market  clearing  prices  in  the 
PX  day-ahead  market.  As  a  direct  result 
of  the  underscheduling  by  the  three 
public  utilities  in  the  day-ahead  market, 
however,  the  ISO  had  to  meet  a  larger 
percentage  of  the  load  in  real  time, 
causing  serious  operational  and 
reliability  problems. 

58.  Because  Underscheduling  Load 
required  the  utilities  to  submit  false 
schedules  with  regard  to  their  loads  to 
the  PX,  this  conduct  was  certainly 
troublesome  and  is  not  condoned  by  the 
Commission.**^  Moreover,  it  violated  the 
MMIP  by  \mfairly  taking  advantage  of 
the  rules  and  caused  a  demonstrable 
detriment  to  the  efficiency  of  the 
market.^'*  Although  we  disapprove  of 
the  practice  of  Underscheduling  Load 
and  we  have  the  authority  to  order 
disgorgement  of  unjust  profits,  there  are 
no  profits  to  disgorge  since  this  was  a 
price-reducing  purchasing  strategy. 

b.  Overseheduling  Load. 

59.  The  practice  of  Overseheduling 
Load  involved  a  market  participant  with 
more  generation  than  load  falsely 


"  The  Commission  halted  this  practice  created 
under  California  legislation  (see  AB  1890 
(September  23, 1996))  and  began  allowing  the 
utilities  to  procure  resources  under  long-term 
contracts  in  December  2000.  See  supra  note  3. 

"The. Commission  previously  noted  in  several 
orders  that  the  widespread  underscheduling  of  load 
was  taking  place  in  the  California  markets,  and 
directed  changes  to  the  market  rules  and  allowed 
penalties,  in  an  attempt  to  address  the  problem.  See 
December  19,  2001  Order.  97  FERC  at  62.226-27; 
December  15.  2000  Order,  93  FERC  at  62,002-03; 
November  1,  2000  Order,  93  FERC  at  61.361-6^; 
and  August  23,  2000  Order,  92  FERC  at  61,608. 

"MMIP  2.1.3. 


overstating  to  the  ISO  its  scheduled  load 
to  correspond  with  the  amount  of 
generation  in  its  schedule.  This  practice, 
also  sometimes  referred  to  as  "Inc-ing" 
or  "Fat  Boy,"  permitted  the  market 
participant  to  be  dispatched  by  the  ISO 
during  real  time  to  its  full  capacity  and 
receive  the  real-time  market  clearing 
price  even  though  it  did  not  have 
scheduled  load  equal  to  its  generation 
capacity  when  it  bid  into  the  day-ahead 
market.  Thus,  Overseheduling  Load 
ensured  that  generation  would  not  go 
unsold  in  the  real-time  market. 

60.  Overseheduling  Load  required  the 
market  participant  to  submit  a  false  load 
schedule  to  the  ISO  since  the  ISO 
required  that  only  balanced  schedules  of 
load  and  generation  could  be  bid  into 
the  day-ahead  market.  Although  the 
submission  of  such  false  schedules  is  a 
violation  of  the  MMIP,  there  were 
countervailing  circumstances  that 
existed  in  the  California  market  at  the 
time  that  caused  the  market  participants 
to  engage  in  Overseheduling  Load.  The 
ISO  rules  required  that  all  market 
participants  submit  schedules 
containing  balanced  levels  of  generation 
and  load.  However,  as  noted  above,  in 
an  effort  to  minimize  their  procurement 
costs  in  the  California  market  due  to  the 
interplay  between  the  PX  and  ISO  rules, 
the  utilities  routinely  underscheduled 
their  load.  The  market  pailicipants  who 
engaged  in  Overseheduling  Load  did  so 
as  a  direct  response  to  the  utilities' 
practice  of  Underscheduling  Load.'*^ 
Overseheduling  Load  actually  helped 
reduce  reliability  problems  in  the  real- 
time market.  In  fact,  Overseheduling 
Load  was  often  actively  encouraged  by 
the  ISO  because  it  reduced  the  need  for 
real-time  energy  due  to  the  utilities' 
underscheduling.^6  Finally,  participants 


^^The  phenomenon  of  market  participants 
engaging  in  Overseheduling  Load  in  response  to  the 
utilities'  practice  of  Underscheduling  Load  was 
widely  known  and  accepted.  See  Report  on 
California  Energy  Markets  Issues  and  Performance: 
May-June.  2000.  .Special  Report,  by  Department  of 
Market  Analysis,  California  ISO,  dated  August  10, 
2000,  pages  2-3.  25-37,  available  at  <http:// 
xvH-\v. caiso.com/docs/09003a6080/07/40/ 
09003a6080074029.pdf>. 

**  Some  of  the  generators  in  the  100  Days 
Evidence  indicated  that  the  ISO  had  encouraged  the 
practice  of  Overseheduling  Load  to  obtain  needed 
supply.  For  example.  Reliant  stated  that  the  ISO 
assisted  it  by  creating  an  artificial  load  point,  i.e., 
helped  it  provide  additional  generation  to  the 
market.  See  Reliant's  Reply  to  the  March  3,  2003 
Submission  of  California  Parties,  Vol.  I.  Exhibit 
REL-27  at  33-34  (Docket  No.  ELOO-95-089,  et  al.. 
March  23,  2003).  In  addition,  in  explaining  that 
Overseheduling  Load  did  not  cause  or  exacerbate 
the  high  price  in  May  2000,  an  ISO  report  states  that 
the  generation  that  was  overscheduled  was  not 
hidden  from  the  ISO  but  was  directly  factored  into 
the  ISO's  decision  about  how  much  generation 
would  be  required  to  meet  real  time  demand.  E. 
Hildebrandt,  ISO's  Department  of  Market  Analysis, 
Did  Any  of  Enron's  Trading  and  Scheduling 


who  engaged  in  Overseheduling  Load    • 
did  not  set  the  market  clearing  price 
because,  as  uninstructed  energy,  they 
were  price  takers  who  were  paid  the  ex- 
post  price  for  imbalance  energy  which 
was  set  by  the  bid  of  the  marginal  imit 
dispatched.8^  Therefore,  we  are  not 
seeking  disgorgement  of  imjust  profits 
from  those  market  participants  who 
engaged  in  Overseheduling  Load. 

3.  California  Practices 

61.  As  noted,  the  Commission  has 
determined  that  some  of  the  conduct 
discussed  in  the  Staff  Final  Report  and 
the  100  Days  Evidence  did  not  violate 
the  MMIP  or  any  other  tariff  violation. 
These  California  Practices  were  widely 
recognized  and  accepted  as  appropriate 
and  legitimate  practices,  as  discussed 
below.  They  did  not  involve  any  false 
representations  or  take  unfair  advantage 
of  ISO  rules.  Accordingly,  we  are  not 
seeking  to  recover  the  profits  earned  by 
market  participants  as  the  result  of 
engaging  in  such  conduct. 

a.  Export  of  California  Power 

62.  This  practice  involved  a  purchase 
of  power  in  the  California  day-ahead 
market  at  or  below  the  price  cap  and 
then  a  resale  of  the  power  outside  the 
state  at  a  higher  (uncapped)  price. 
Unlike  the  False  Import  practice 
discussed  above,  energy  is  actually 
exported  out  of  California. 

63.  This  practice  did  not  violate  the 
tariffs  or  rules  of  the  PX  or  ISO.^** 
Market  participants  were  engaging  in 
arbitrage  between  the  California  market, 
which  had  price  caps  in  effect,  and 
markets  outside  of  California  that  did 
not  have  price  caps  and  where  they 
could  receive  a  higher  price."*'  This  type 
of  export  practice  has  never  been 
prohibited  and,  to  the  extent  it  does  not 
involve  collusion  with  other  market 
participants,^"  represents  legitimate 
economically  rational  attempts,  by  the 


Practices  Contribute  to  Outages  in  California?  at  12- 
13  (November  15,  2002),  available  at  http:// 
www.caiso.com/docs/2002/ll/26/ 
2002112610411219558.pdf. 

"  See  ISO  Tariff  section  2.5.23. 

8»  We  note,  however,  that  the  ISO  does  have  the 
authority  to  alter  scheduled  deliveries  of  energy  and 
ancillary  services  into  or  out  of  the  ISO  controlled 
grid  to  avert  a  system  emergency.  See  ISO  Tariff 
§5.6.1. 

»«In  fact,  this  is  precisely  what  arbitrage  is — i.e., 
the  purchase  of  a  commodity,  such  as  electricity,  in 
one  market  (day-ahead),  for  immediate  resale  in 
another  market  (real-time)  in  order  to  profit  from 
the  unequal  prices.  As  more  parties  engage  in 
arbitrage,  prices  between  the  markets  converge  and 
the  opportunity  for  profits  should  disappear. 

'"There  has  been  no  evidence  discovered  to 
suggest  that  there  was  any  collusion  between 
market  participants  to  export  their  energy  outside 
of  California  in  order  to  create  scarcity  within 
California. 
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1  ilarket  participants  to  maximize  their 

profits. 

b.  Ancillary  Services-Related 
Practices — Arbitrage. 

1 1 64.  As  noted  above,  market 
participants  engaged  in  several  different 
practices  involving  ancillary  services. 
Two  of  those  we  discussed  above  (Paper 
Trading  and  Double  Selling)  and  we 
consider  those  practices  to  be  Gaming 
Practices  in  violation  of  the  MMIP. 
However,  to  the  extent  a  market 
participant  was  merely  taking  advantage 
of  systematic  differences  in  the  day- 
ahead  and  hour-ahead  market  prices  for 
ancillary  services  by  selling  ancillary 
services  in  the  day-ahead  market  and 
buying  them  back  at  a  lower  price  in  the 
hour-ahead  market,  we  find  this  practice 
•    to  be  consistent  with  legitimate 

arbitrage."'  Thus,  as  long  as  the  market 
participant  had  the  generation  available 
to  provide  the  ancillary  services  or 
appropriately  contracted  for  it.  selling 
the  energy  at  one  price  and  buying  it 
back  at  a  lower  price  did  not  violate  the 
ISO  rules  or  tariff  and  was  nothing  more 
than  a  method  for  the  market  participant 
to  reap  a  valid  profit  fi-om  the  price 
differential  in  the  day-ahead  and  real- 
time markets. 

c.  Access  to  IIR  Outage  Data. 

65.  For  an  annual  fee,  market 
participants  could  subscribe  to  a 
generation  outage  notification  service 
provided  by  Industrial  Information 
Resources  (IIR).  IIR  provided 
information  to  subscribers  via  daily 
e-mails  and  upon  request  regarding 
plant  outages  in  the  West.  The 
informatien  sometimes  included  the 
cause  of  outages,  prospective  as  well  as 
current  plant  outages,  and  expected  start 
and  end  dates.  IIR  obtained  information 
directly  from  the  generating  plants. 

66.  In  the  100  Days  Evidence,  the 
California  Parties  alleged  that  market 
participants  who  utilized  IIR  violated 
the  ISO  tariff  regarding  confidentiality 
of  outage  data  and  that  subscriptions  to 
the  IIR  service  raised  issues  under  the 
antitrust  laws.  We  disagree.  The  ISO 
tariff  prohibits  the  ISO  fi^m  revealing 
market  participants'  confidential  outage 
data;  the  tariff  does  not  prohibit  the 
market  participants  providing  the 
information  to  third  parties  and  then 
subscribing  to  third-parties'  services.''^ 
Further,  subscribing  to  a  service  that 
provides  outage  information  does  not 
mean  that  the  subscribers  used  that 


'•  See  California  Independent  System  Operator 
Corporation,  82  FERC 1 61.327  (1998)  (Commission 
accepted  ISO  Tariff  Amendment  No.  4,  which 
allowed  scheduling  coordinators  to  buy  back  and 
sell  ancillary  services  in  the  hour-ahead  market). 

'» ISO  Tariff  20.3.1-20.3.3. 


information  to  manipulate  the  market. 
There  has  been  no  evidence  to  suggest 
that  the  sharing  of  outage  information 
was  used  to  manipulate  the  market. 
Subscribing  to  IIR's  service  did  not 
involve  any  false  representations,  rule 
violations,  or  violations  of  MMIP. 
Furthermore,  no  evidence  was  offered  to 
suggest  that  any  outage  data  was  used  in 
a  collusive  manner  to  raise  prices. 

E.  Further  Clarification  as  to  What 
Constitutes  Gaming  Practices 

67.  The  screens  used  by  the  ISO  and 
Dr.  Fox-Penner  are  broadly  inclusive 
and  some  of  the  characteristics  that 
were  used  to  identify  potential  Gaming 
Practices  may  also  be  present 
intransactions  that  were  not  actually 
Gaming  Practices.  In  fact,  the  100  Days 
Evidence  indicates  that  there  may  be 
legitimate  explanations  for  many  of  the 
transactions  that  may  initially  appear  to 
be  Gaming  Practices.  As  a  result,  the 
Identified  Entities  will  have  an 
opportunity  to  submit  evidence  to  the 
ALJ  that  may  demonstrate  that  any  or  all 
of  the  transactions  identified  in  the  ISO 
Report  or  Dr.  Fox-Penner's  studies  were 
not  Gaming  Practices.  For  example,  with 
respect  to  transactions  identified  as 
False  Imports,  evidence  that  may 
demonstrate  that  the  transactions  were 
legitimate  transactions  and  not  part  of  a 
False  Import  practice  might  include 
establishing  that:  (a)  The  "imported" 
power  was  actually  imported  from 
outside  the  state  of  California  and  not  a 
fictitious  import,  i.e.,  not  an  export  and 
import  that  constitutes  a  False  Import, 
as  described  above;  (b)  the  transaction 
was  designed  to  work  around  a 
transmission  constraint  (such  as  on  Path 
15)  which  limited  the  movement  of 
power  between  two  points  within  the 
ISO  control  area  by  using  an 
uncongested  transmission  path  (such  as 
the  Pacific  DC  intertie)  to  move  the 
power  to  a  point  outside  the  ISO  control 
area  and  back  to  its  intended 
destination;  (c)  the  export  and  import 
were  actually  two  independent  and 
uiu-elated  obligations  such  as  a  pre- 
existing long-term  bilateral  contractual 
export  obligation  followed  by  a  real- 
time import  fi'om  the  same  party  in  an 
unrelated  transaction;  or  (d)  the  market 
participant  was  importing  power  on 
behalf  of  the  ISO  or  California 
Department  of  Water  Resources       ' 
(California  DWR).  because  suppliers 
were  unwilling  to  assume  the  credit  risk 
of  dealing  directly  with  the  ISO  or 
California  DWR. 

68.  Similarly,  evidence  that  may 
establish  that  transactions  were  not  part 
of  a  Cutting  Non-firm  practice  might  be 
that,  with  respect  to  any  energy  that  was 
scheduled,  but  did  not  flow.  Sie  energy 


did  not  flow  due  to  circumstances 
beyond  the  control  of  the  market 
participant  and  without  prior 
knowledge  by  the  market  participant 
that  the  energy  would  not  flow. 
Regarding  Paper  Trading  and  Double 
Selling,  evidence  that  may  establish  that 
the  transactions,  identified  by  the  ISO 
and  Dr.  Fox-Penner,  were  not  in  fact 
Gaming  Practices,  but  were  instead 
legitimate  transactions  might  include 
showing  that:  (a)  The  resources  to 
provide  the  ancillary  services  sold  in 
the  day-ahead  market  were  actually 
available  to  the  bidder;  (b)  ancillary 
services  payments  were  not  received  for 
capacity  that  was  not  available  to 
provide  ancillary  services,  or  (c)  the  ISO 
requested  that  the  market  participant 
provide  energy  in  the  real-time  market 
even  though  it  knew  that  such  enei^ 
was  being  held  for  ancillary  services 
previously  sold  to  the  ISO. 

F.  Identified  Entities  With  Revenues  of 
$10,000  or  Less 

69.  We  are  exercising  our 
prosecutorial  discretion  and  not 
prosecuting  certain  of  the  Identified 
Entities  which  the  ISO  Report  states 
have  earned  revenues  of  $10,000  or  less 
for  a  particular  Gaming  Practice  and 
where  we  have  no  other  basis  to 
prosecute  them  for  that  particular 
Gaming  Practice. "^  hi  the  ISO's  latest 
report  analyzing  various  practices,  the 
ISO  states  that  its  analysis  includes 
market  participants  with  a  relatively 
small  number  of  transactions  and 
revenues  from  particular  practices.  The 
ISO  explains  that  the  smaller  the 
volume  of  transactions  and  the  revenues 
identified  for  individual  market 
participants,  the  less  the  likelihood  that 
the  transactions  represent  prohibited 
Gaming  Practices.  The  ISO,  in  fact, 
recommends  applying  a  minimimi 
threshold  in  any  further  investigations 
of  these  practices.  ^^  We  agree  that  the 
burden  and  costs  to  both  the  parties,  and 


"  We,  thus,  are  exercising  our  prosecutorial 
discretion  and  not  prosecuting  Constellation  Power 
Source,  Inc.  for  False  linport  practice. 

Further,  we  are  exercising  our  prosecutorial 
discretion  and  not  prosecuting,  Calpine  Corp.. 
Idaho  Power  Company,  Modesto  Irrigation  District, 
TransAlta  Energy  Marketing  (U.S.)  Inc.  and 
TransAlta  Energy  Marketing  (California),  Inc..  and 
Williams  Energy  Services  Corp.  for  Cutting  Non- 
firm.  ; 

We.  likewise,  are  not  prosecuting  Arizona  Public 
Service  Company,  Calpine  Corp.,  Hafslund  Energy 
Trading,  LLC,  Portland  General  Electric  Company, 
and  Puget  Sound  Enei:gy.  Inc.  for  Circular 
Scheduling. 

We.  similarly,  are  not  prosecuting  Calpine  Corp.," 
City  of  Vernon.  Constellation  Power  Source.  Inc., 
Public  Service  Company  of  New  Mexico  and 
Portland  General  Electric  Company  for  Paper 
Trading. 

'*  ISO  Report  at  3-4  Qune  2003) . 
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the  Commission  associated  with 
litigating  whether  market  participants 
whose  revenues  were  less  than  $10,000 
for  particular  Gaming  Practices  engaged 
in  those  practices  may  exceed  any 
unjust  profits  on  the  revenues  that 
resulted  from  such  transactions. 
Accordingly,  we  are  exercising  oiu- 
prosecutorial  discretion  and  not 
proceeding  against  certain  Identified 
Entities  for  particular  Gaming  Practices. 

G.  Show  Cause  Order  and  Institution  of 
Trial-Type  Evidentiary  Proceeding 

70.  As  described  above,  and  as  the 
Staff  Final  Report  concludes,  the 
Gaming  Practices  identified  above 
violate  the  ISO's  and  PX's  filed  tariffs, 
and  the  Identified  Entities  appear  to 
have  engaged  in  such  practices,  as 
identified  above. 

71.  Accordingly,  we  require  these 
entities  to  show  cause,  in  a  trial-type 
evidentiary  proceeding  to  be  held  before 
an  ALJ,  why  they  should  not  be  found 
to  have  engaged  in  Gaming  Practices  in 
violation  of  the  ISO's  and  PX's  tariffs.^^ 
In  addition,  we  direct  the  ALJ  to  hear 
evidence  and  render  findings  and 
conclusions,  quantifying  the  full  extent 
to  which  the  entities  named  herein  may 
have  been  unjustly  enriched  by  their 
engaging  in  Gaming  Practices.'^s  We 
require  that  any  and  all  such  unjust 
profits  for  the  period  January  1,  2000  to 
June  20,  2001  be  disgorged  in  their 
entirety.  We  also  direct  the  ALJ  to 
consider  any  additional,  appropriate 
non-monetary  remedies,  as  may  be 
appropriate,  e.g.,  revocation  of  an 
Identified  Entity's  market-based  rate 
authority  and  revisions  to  an  Identified 
Entity's  code  of  conduct.^'' 

72.  The  ISO  shall,  within  21  days  of 
the  date  of  this  order,  provide  the 
Identified  Entities  all  of  the  specific 
transaction  data  for  each  of  the  Gaming 
Practices  discussed  in  the  ISO  Report, 
including  an  explanation  of  the 
screen(s)  that  it  used  to  identify  the 
transactions  in  question.  The  ISO  shall 


'■*We  will  incorporate  the  Staff  Final  Report  and 
the  underlying  record  in  Docket  No.  PA02-2-OO0 
by  reference  into  the  record  in  this  proceeding. 

7s  We  will  permit  the  parties  to  introduce  relevant 
evidence  from  the  100  Days  Evidence  proceeding. 
See  supra  P  9. 

As  discussed  in  the  Staff  Final  Report  and  in  the 
body  of  this  order,  there  is  e\idence  of  gaining  and/ 
or  anomalous  market  behavior  sufficient  to  require 
the  Identified  Entities  to  show  cause  why  they 
should  not  be  found  to  have  engaged  in  Gaming 
Practices  in  violation  of  the  ISO's  and  PX's  tariffs. 
As  a  result,  the  burden  of  going  forward  will  be 
placed  on  the  Identified  Entities.  However,  the 
ultimate  burden  is  upon  the  Commission.  To  that 
end.  the  Commission  is  aware  that  many  parties  in 
California  and  elsewhere  in  the  West  have  sought 
a  forum  in  which  to  address  the  issues  raised  in  this 
proceeding.  Those  parties  may  participate  in  this 
proceeding  upon  attaining  intervenor  status. 

"  See  supra  P  2. 


contemporaneously  file  that  transaction 
data,  including  the  explanation  of  its 
screen(s),  with  the  Conunission.  Unless 
the  Identified  Entity  files  an  offer  of 
settlement  as  discussed  below,  within 
45  days  thereafter,  the  Identified 
Entities  shall  file  their  show  cause 
responses. 

73.  We  recognize  that,  in  some 
instances,  the  burdens  and  costs  to  both 
the  parties  and  the  Conunission 
associated  with  litigating  whether 
certain  market  participants  engaged  in 
particular  Gaming  Practices  and 
violated  the  MMIP  may  exceed  the 
revenues  and  unjust  profits  that  resulted 
from  such  transactions.  There  are  also 
many  disputed  issues  of  fact  which,  in 
litigation,  would  tend  to  prolong 
uncertainty  for  the  Identified  Entities 
and  the  marketplace  as  a  whole. 
Therefore,  we  encourage  the  Identified 
Entities  to  resolve  these  proceedings  by 
settlement  with  the  Commission's  Trial 
Staff.  In  this  regard,  should  participants 
not  settle  on  a  mechanism  to  distribute 
monies,  the  ALJ  should  request 
comment  and  render  a  finding  on  a 
mechanism  that  will  fairly  distribute 
any  monies  to  those  customers  harmed 
by  the  Gaming  Practices. 

74.  Finally,  given  the  commonality  of 
issues  of  law  and  fact  presented  herein, 
Docket  Nos.  EL03-137-000,  EL03-138- 
000,  EL03-1 39-000,  EL03-14O-000, 
EL03-141-000,  EL03-142-000,  EL03- 
143-000,  EL03-144-000,  EL03-145- 
000,  EL03-146-000.  EL03-147-000. 
EL03-148-000,  EL03-149-000,  EL03- 
150-000,  EL03-1 51-000,  EL03-152- 
000,  EL03-1 53-000,  EL03-1 54-000, 
EL03-1 55-000,  EL03-1 56-000,  EL03- 
157-000,  EL03-158-000,  EL03-159- 
000,  EL03-160-000,  EL03-161-000, 
EL03-162-000,  EL03-163-000,  EL03- 
164-000,  EL03-1 65-000.  EL03-166- 
000,  EL03-167-O00,  EL03-168-000, 
EL03-169-000,  EL03-1 70-000,  EL03- 
171-000,  EL03-1 72-000,  EL03-173- 
000,  EL03-1 74-000,  EL03-1 75-000. 
ELO3-176-OO0,  EL03-1 77-000,  EL03- 
178-000  and  EL03-1 79-000  will  be 
consolidated  for  purposes  of  hearing 
and  decision. 

The  Commission  orders: 
(A)  Piu-suant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  the 
Federal  Power  Act,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procediu^  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I), 
a  public  hearing  shall  be  held  in  Docket 
Nos.  EL03-137-000.  EL03-138-000. 
EL03-1 39-000,  EL03-1 40-000,  EL03- 
141-000,  EL03-142-000.  EL03-143- 


000.  EL03-144-000,  EL03-145-000, 
EL03-146-000,  EL03-147-000,  EL03-.  - 
148-000.  EL03-149-000.  EL03-150- 
000.  EL03-15f-O00,  EL03-152-O00, 
EL03-1 53-000,  EL03-1 54-000,  EL03- 
155-000,  EL03-156-O00,  EL03-157- 
000,  EL03-158-000,  EL03-159-000, 
EL03-160-000,  EL03-161-000,  EL03- 
162-000,  EL03-163-000.  EL03-164- 
000.  EL03-165-000.  EL03-166-000, 
EL03-1 67-000.  EL03-1 68-000.  EL03- 
169-000.  EL03-1 70-000,  EL03-171- 
000.  EL03-1 72-000,  EL03-1 73-000, 
EL03-1 74-000,  EL03-1 75-000,  EL03- 
176-000,  EL03-1 77-000,  EL03-1 78-000 
and  EL03-1 79-000:  (1}  where  the 
Identified  Entities  shall  show  cause  why 
they  should  not  be  found  to  have 
employed  the  above-described  Gaming 
Practices  in  violation  of  the  ISO's  and 
PX's  tarifi^s;  and  (2)  where  the 
appropriate  remedies  may  be  identified 
and  quantified,  as  discussed  in  the  body 
of  this  order. 

(B)  Any  interested  person  desiring  to 
be  heard  in  these  proceedings  should 
file  a  notice  of  intervention  or  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Conunission,  888  First 
Street.  ME..  Washington,  DC  20426,  in 
accordance  with  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §  385.214),  within  21 
days  of  the  date  of  this  order. 

(C)  The  ISO  is  hereby  directed  to 
provide  the  Identified  Entities  with  all 
of  the  specific  transaction  data  for  each 
of  the  Gaming  Practices  discussed  in  the 
ISO  Report,  including  an  explanation  of 
the  screen  that  it  used  to  identify  the 
transactions  in  question,  within  21  days 
of  the  date  of  this  order,  as  discussed  in 
the  body  of  this  order.  The  ISO  shall 
contemporaneously  file  such  transaction 
data  with  the  Commission. 

(D)  Within  45  days  of  the  ISO's 
submittal  made  pursuant  to  Ordering 
Paragraph  (C)  above,  the  Identified 
Entities  shall  submit  show  cause 
responses,  as  discussed  in  the  body  of 
this  order. 

(E)  An  administrative  law  judge,  to  be 
designated  by  the  Chief  Administrative 
Law  Judge,  shall  convene  a  prehearing 
conference  in  this  proceeding  to  be  held 
within  approximately  fifteen  (15)  days 
of  the  filing  of  the  show  cause 
submissions  ordered  in  Ordering 
Paragraph  (D)  above,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426.  Such  conference 
shall  be  held  for  the  purpose  of 
establishing  a  procedural  schedule.  The 
presiding  judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss),  as  provided  in  the 
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Commission's  Rules  of  Practice  and 
procedure. 

j  (F)  Docket  Nos.  EL03-137-O00.  EL03- 
138-000,  EL03-1 39-000,  EL03-140- 
000,  EL03-141-000,  EL03-142-000, 
EL03-143-000.  EL03-144-O00,  EL03- 
145-000,  EL03-146-000,  EL03-147- 
000.  EL03-148-000,  EL03-149-000. 
EL03-1 50-000,  EL03-151-000,  EL03- 
152-000,  ELOS-'l 53-000,  EL03-154- 
000,  EL03-155-000,  ELO3-156-O0O. 
EL03-157-O00.  EL03-158-000.  EL03- 
159-000.  ELO3-160-O0O.  EL03-161- 
000.  EL03-162-000,  EL03-163-000. 
EL03-164-000,  EL03-165-000,  EL03- 
166-000,  EL03-167-000,  EL03-168- 
000.  EL03-1 69-000.  EL03-1 70-000, 
EL03-1 71-000,  EL03-1 72-000,  EL03- 
173-000,  EL03-1 74-000,  EL03-175- 
000,  EL03-1 76-000.  EL03-1 77-000, 
EU)3-1 78-000  and  EL03-1 79-000  are 
hereby  consolidated  for  purposes  of 
hearing  and  decision. 

(G)  The  Secretary  is  hereby  directed  to 
pubHsh  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission.  Commissioner  Massey 
dissented  in  part  with  a  separate  statement 
attached. 

Magalie  R.  Salas, 

Secretary. 

Attachment  A.— Market  Participants  Alleged 
to  Have  Engaged  in  the  False  Import  Practice 
in  Violation  of  the  MMIP 

1.  Aquila,  Inc. 

2.  Arizona  Public  Service  Co. 

3.  Bonneville  Power  Administration 

4.  CityofGlendale 

5.  Coral  Power.  LLC 

6.  Duke  Energy  Trading  and  Marketing  Co. 

7.  Dynegy  Power  Marketing  Inc.,  Dynegy 
Power  Corp.,  El  Segundo  Power  LLC,  Long 
Beach  Generation  LLC,  Cabrillo  Power  I 
LLC,  and  Cabrillo  Power  II  LLC 

8.  Enron  Power  Marketing.  Inc.  and  Enron 
Energy  Services  Inc. 

9.  Idaho  Power  Co. 

10.  Los  Angeles  Department  of  Water  and, 
rtiwer 

11.  Mirant  Americas  Energy  Marketing,  LP, 
Mirant  California,  LLC,  Mirant  Delta,  LLC, 
and  Mirant  Potrero.  LLC 

12.  Pacificorp 

13.  PGE  Energy  Services 

14.  Portland  General  Electric  Co. 

15.  Powerex  Corp. 

16.  Public  Service  Co.  of  New  Mexico 

17.  Puget  Sound  Energy 

18.  Reliant  Resources,  Inc.,  Reliant  Energy 
Power  Generation,  and  Reliant  Ener^ 
Services,  Inc. 

19.  Salt  River  Project  Agricultural 
Improvement  and  Power  District 

20.  Sempra  Energy  Trading  Corp. 

21.  Tuscon  Electric  Power  Co. 

22.  yyilliams  Energy  Services  Corp. 


Attachment  B— Market  Participants 
Alleged  to  Have  Engaged  in  Congestion- 
Related  Practices  in  Violation  of  the 
MMIP 

Cutting  Non-firm 

1.  American  Electric  Power  Services 
Corp. 

2.  Aquila,  Inc 

3.  Cargill-Alliant,  LLC 

4.  City  ofGlendale 

5.  City  of  Riverside 

6.  Coral  Power.  LLC 

7.  Duke  Energy  Trading  &  Marketing 
Company 

8.  Dynegy  Power  Marketing  Inc..  Dynegy 
Power  Corp..  El  Segundo  Power  LLC. 
Long  Beach  Generation  LLC.  Cabrillo 
Power  I  LLC,  and  Cabrillo  Power  11 
LLC 

9.  Eiuon  Power  Marketing.  Lie.  and 
Enron  Energy  Services  Inc. 

10.  Mirant  Americas  Energy  Marketing. 
LP.  Mirant  California,  LLC,  Mirant 
Delta,  LLC,  and  Mirant  Potrero,  LLC 

11.  Morgan  Staidey  Capital  Group 

12.  Pacific  Gas  and  Electric  Company 

13.  PacifiCorp. 

14.  Portland  General  Electric  Company 

15.  Powerex  Corp. 

16.  Puget  Sound  Energy,  Inc. 

17.  San  Diego  Gas  &  Electric  Company 

18.  Sempra  Energy  Trading 

19.  Sierra  Pacific  Power  Company 

20.  Southern  California  Edison 
Company 

Circular  Scheduling 

1.  American  Electric  Power  Service 
Corp. 

2.  Aquila,  Inc. 

3.  Automated  Power  Exchange,  Inc. 

4.  Cargill-Alliant,  LLC 

5.  CityofGlendale 

6.  City  of  Redding  ^ 

7.  City  of  Riverside 

8.  Coral  Power.  LLC 

9.  Duke  Energy  Trading  and  Marketing 
Company 

10.  Dynegy  Power  Marketing  Inc., 
Dynegy  Power  Corp.,  El  Segundo 
Power  LLC,  Long  Beach  Generation 
LLC,  Cabrillo  Power  I  LLC,  and 
Cabrillo  Power  II  LLC 

11.  Enron  Power  Marketing,  Inc.  and 
Enron  Energy  Services  Inc. 

12.  F  P  &  L  Energy  - 

13.  Idaho  Power  Company 

14.  Los  Angeles  Department  of  Water 
and  Power 

15.  Mirant  Americas  Energy  Marketing, 
LP,  Mirant  California,  LLC,  Mirant 
Delta.  LLC.  and  Mirant  Potrero,  LLC 

16.  Modesto  Irrigation  District 

17.  Morgan  Stanley  Capital  Group 

18.  Pacificorp 

19.  PGE  Energy  Services 

20.  Powerex  Corp. 

21.  Public  Service  Company  of  Colorado 


22.  Salt  River  Project  Agricultiual 
Improvement  and  Power  District 

23.  San  Diego  Gas  &  Electric  Company 

24.  Sempra  Energy  Trading  Corp. 

25.  Southern  California  Edison 
Company 

26.  TransAlta  Energy  Marketing  (U.S.) 
Inc.  and  TransAlta  Energy  Marketing  * 
(California),  Inc. 

27.  Williams  Energy  Services  Corp. 

Scheduling  Service  on  Out-of-Service 
Lines 

1.  City  of  Anaheim 

2.  Coral  Power,  LLC 

3.  Duke  Energy  Trading  and  Marketing 
Company 

4.  Dynegy  Power  Marketing  Inc.,  Dynegy 
Power  Corp.,  El  Segundo  Power  LLC, 
Long  Beach  Generation  LLC,  Cabrillo 
Power  I  LLC,  and  Cabrillo  Power  II 
LLC 

5.  Erm)n  Power  Marketing,  Inc.  and 
Enron  Energy  Services  Inc. 

6.  Morgan  Stanley  Capital  Group 

7.  Powerex  Corp. 

8.  Sempra  Energy  Trading  Corp. 

Load  Shift 

1.  City  ofGlendale 

2.  Coral  Power,  LLC 

3.  Duke  Energy  Trading  and  Marketing 
Company 

4.  Dynegy  Power  Marketing  Inc.,  Dynegy 
Power  Corp.,  El  Segundo  Power  LLC. 
Long  Beach  Generation  LLC.  Cabrillo 
Power  I  LLC.  and  Cabrillo  Power  II 
LLC 

5.  Enron  Power  Marketing,  Inc.  and 
Em-on  Energy  Services  Inc. 

6.  Los  Angeles  Department  of  Water  and 
Power 

7.  Mirant  Americas  Energy  Marketing, 
LP.  Mirant  California.  LLC.  Mirant 
Delta,  LLC,  and  Mirant  Potrero,  LLC 

8.  Northern  California  Power  Agency 

9.  Powerex  Corp. 

10.  Williams  Energy  Services  Corp. 

Attachment  C— Market  Participants  Alleged 
To  Have  Engaged  in  Paper  Trading  in 
Violation  oftlie  MMIP 

1.  Arizona  Public  Service  Co. 

2.  Automated  Power  Exchange,  Inc. 

3.  Bonneville  Power  Administration 

4.  California  Department  of  Water  Resources 

5.  California  Power  Exchange 

6.  City  of  Anaheim 

7.  City  of  Azusa 

8.  City  ofGlendale 

9.  City  of  Pasadena 

10.  Coral  Power,  LLC 

11.  Duke  Energy  Trading  &  Marketing  Co. 

12.  Dynegy  Power  Marketing  Inc.,  Dynegy 
Power  Corp.,  El  Segundo  Power  LLC.  Long 
Beach  Generation  LLC,  Cabrillo  Power  I 
LLC,  and  Caba-illo  Power  D  LLC 

13.  Enron  Power  Marketing.  Inc.  and  Enron 
Energy  Services  Inc. 

14.  Idaho  Power  Company 

15.  Los  Angeles  Department  of  Water  and 
Power 
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16.  Mirant  Americas  Energy  Marketing.  LP, 
Mirant  California.  LLC,  Mirant  Delta,  LLC, 
and  Mirant  Potrero,  LLC 

17.  Modesto  Irrigation  District 

18.  Northern  California  Power  Agency 

19.  Pacific  Gas  and  Electric  Co. 

20.  Powerex  Corp. 

21.  Puget  Sound  Energy,  Inc. 

22.  Reliant  Resources,  Inc..  Reliant  Energy 
Power  Generation,  and  Reliant  Energy 
Services,  Inc. 

23.  Sempra  Energy  Trading  Corp. 

24.  Southern  California  Edison  Co. 

23.  Western  Area  Power  Administration 
26.  Williams  Energy  Services  Corp. 

Attachment  D. — Market  Parties  Alleged  to 
Have  Engaged  in  Double  Selling  in  Violation 
oftheMMIP 

1.  Duke  Energy  Trading  and  Marketing  Co. 

2.  Dynegy  Power  Marketing  Inc.,  Dynegy 
Power  Corp.,  El  Segundo  Power  LlC,  Long 
Beach  Generation  LLC.  Cabrillo  Power  1 
LLC,  and  Cabrillo  Power  II  LLC 

3.  Mirant  Americas  Energy  Marketing,  LP, 
Mirant  California,  LLC,  Mirant  Delta,  LLC, 
and  Mirant  Potrero,  LLC 

4.  Reliant  Resources.  Inc.,  Reliant  Energy 
Power  Generation,  and  Reliant  Energy 
Services,  Inc. 

Attachment  E. —  Entities  that  Submitted  100 
Day  Evidence  in  California  (Docket  Nos. 
ELbo-95,  ELOO-98,  ELOl-10,  EL02-60  and 
EL02-62) «" 

1.  AES  Alamitos,  LLC.  AES  Huntington 
Beach.  LLC,  AES  Redondo  Beach,  LLC,  and 
AES  Southland,  LLC  (AES)      , 

2.  Allegheny  Energy  Supply  Co. 

3.  Arizona  Electric  Power  Cooperative,  Inc. 

4.  Automated  Power  Exchange,  Inc. 

5.  Avista  Energy,  Inc. 

6.  Avista  Corporation  d/b/a  Avista  Utilities 

7.  Avista  Energy.  Inc.,  HP  Energy  Company, 
IDACORP  Energ>'  L.P.,  Puget  Sound 
Energy,  Inc.,  TransAlta  Energy  Marketing 
(U.S.)  Inc., .TransAlta  Energy  Marketing 
(California)  Inc.,  and  TrahsCanada  Energy, 
Ltd. 

8.  Bonneville  Power  Administration 

9.  BIT  (City  of  Burbank,  California,  the 
Imperial  Irrigation  Diptrict,  Turlock 
Irrigation  District)  (Joint  Reply  Comments 
and  Proposed  Reply  Findings) 

10.  California  Electricity  Oversight  Board  and 
California  Public  Utilities  Commission 

11.  City  of  Burbank,  California,  City  of 
Glendale,  California,  Turlock  Irrigation 
District,  and  Imperial  Irrigation  District 


•"The  following  entities  filed  comments  in  a 
related  proceeding  in  Puget  Sound  Energy.  Inc..  et 
al.  V.  All  Jurisdictional  Sellers.  Docket  No.  ELOl- 
'  10-000:  AES,  Avista  et  al.  CARE.  Public  Utility 
District  No.  1  of  Chelan  County.  City  of  Santa  Clara, 
City  of  Seattle,  City  of  Tacoraa  and  Port  of  Seattle, 
Coral  Power.  Duke  Energy  North  America. 
IDACORP  and  Idaho  Power.  Kaiser  Aluminum  & 
Chemical,  Modesto  Irrigation  District,  Northern 
California  Power  Agency,  Northwest  PUDs  (Public 
Utility  District  No.  2  of  Grant  County.  WA  et  al.]. 
PacifiCorp.  Pinnacle  West.  Portland  General 
Electric.  PPL  Montana  and  PPL  Energy  Plus,  Public 
Service  Company  of  New  Mexico.  Puget  Sound 
Energy,  Reliant  Energy,  Sacramento  Municipal 
Utility  District.  Transaction  Finality  Group, 
TransAlta  Energy  Marketing,  Williams  Energy 
Marketing  &  Trading  Company. 


12.  California  Independent  System  Operator 
Corfwration 

13.  California  Parties  (People  of  the  State  of 
California  ex  rel.  Bill  Lockyer,  Attorney 
General,  the  California  Electricity 
Oversight  Board,  the  California  Public 
Utilities  Commission,  Pacific  Gas  and 
Electric  Company,  and  Southern  California 
Edison  Company) 

14.  CAlifomicms  for  Renewable  Energy 
(CARE) 

15.  Calpine  Corporation 

16.  Cities  of  Anaheim,  Azusa,  Banning, 
Colton  and  Riverside,  California 

17.  City  of  Glendale,  California 

18.  City  of  Pasadena,  California 

19.  City  of  Redding,  California 

20.  City  of  Santa  Clara 

21.  City  of  Seattle,  Washington 

22.  City  of  Vernon,  California 

23.  Competitive  Supplier  Group  (El  Paso 
Merchant  Energy.  LP,  BP  Energy  Company, 
Coral  Power,  IDACORP  Energy  LP,  Exeloii 
Corporation  on  behalf  of  Exelon  Generation 
Company,  LLC,  PECO  Energy  Company 
and  Commonwealth  Edison  Company, 
Portland  General  Electric  Company,  Public 
Service  Cornpany  of  New  Mexico,  Sempra 
Energy  Trading  Corporation,  TransAlta 
Energy  Marketing  (U.S.)  Inc.,  TransAlta 
Energy  Marketing  (California),  Inc., 
TransCanada  Energy  Ltd.,  Avista  Energy, 
Inc.,  Puget  Sound  Energy,  Inc., 
Constellation  Power  Source,  Inc.,  Powerex 
Corp..  and  Public  Service  Company  of 
Colorado) 

24.  Constellation  Power  Source.  Inc.  and 
NewEnergy,  Inc. 

25.  Coral  Power.  LLC 

26.  Duke  Energy  North  America,  LLC  and 
Duke  Energy  Trading  and  Marketing, 
LLC(I3uke  Energy) 

27.  Dynegy  Power  Marketing.  Inc.  et  al. 

28.  Electric  Power  Supply  Association 

29.  El  Paso  Merchant  Energy,  LP 

30.  Enron  Power  Marketing.  Inc.  and  Enron 
Energy  Services,  Inc. 

31.  Eugene  Water  &  Electric  Board 

32.  Exelon  (Exelon  Corporation  on  behalf  of 
Commonwealth  Edison  Company.  Exelon 
Generation  Company,  LLC  and  PECO 
Energy  Company) 

33.  Public  Utility  District  No.  2  of  Grant 
County 

34.  Hafslund  Energy  Trading,  LLC 

35.  IDACORP  Energy  LP  and  Idaho  Power 
Company 

36.  Imperial  Irrigation  District    ~ 

37.  Independent  Energy  Producers 
Association 

38.  Indicated  Long-Term  Sellers  (Allegheny 
Energy  Supply  Company,  LLC,  Coral 
Power,  L.L.C.,  Mirant  Americas  Energy 
Marketing.  L.P.,  Morgan  Stanley  Capital 
Group  Inc.  and  Sempra  Energy  Resources) 

39.  Los  Angeles  Department  of  Water  and 
Power 

40.  Merrill  Lynch  Capital  Services,  Inc. 

41.  Mirant  (Mirant  Americas  Energy 
Marketing,  LP,  Mirant  California.  LLC, 
Mirant  Delta,  LLC,  and  Mirant  Potrero, 

•    LLC) 

42.  Mirant  Americas  Energy  Marketing,  LP 

43.  Morgan  Stanley  Capital  Group,  Inc. 

44.  Northern  California  Power  Agency 

45.  PacifiCorp 


46.  PGET  and  PGEES 

47.  Pinnacle  West  Companies 

48.  Portland  General  Electric  Company 

49.  Powerex  Corp. 

50.  PPL  Montana,  LLC  and  PPL  EnergyPlus, 
LLC  (PPL  Parties) 

51.  PPM  Energy  Inc.  (fna  Pacificorp  Power 
Marketing  Inc.) 

52.  Public  Service  Company  of  Colorado 

53.  Public  Ser\'ice  Company  of  New  Mexico 

54.  Puget  Sound  Energy,  Inc. 

55.  Reliant  Energy  Power  Generation,  Inc. 
and  Reliant  Energy.  Inc.  (Reliant) 

56.  Sacramento  Municipal  Utility  District 

57.  Enron 

58.  Salt  River  Project  Agricultural 
Improvement  and  Power  District 

59.  Sempra  Energy  Resources 

60.  Sempra  Energy  Trading  Corp. 

61.  Public  Utility  District  No.  1  of  Snohomish 
County,  Washington 

62.  TransAlta  Energy  Marketing  (U.S.)  Inc. 
and  TransAlta  Energy  Marketing 
(California).  Inc. 

63.  TransCanada  Energy,  Ltd. 

64.  Turlock  Irrigation  District 

65.  Tuscon  Electric  Power  Company 

66.  Valley  Electric  Association,  Inc. 

67.  Western  Area  Power  Administration 

68.  Western  Power  Trading  Forum 

69.  Williams  Energy  Marketing  &  Trading 
Company 

Attachment  F. — Parties  Filing  Briefs  on 
Commission  Staff's  Interpretation  of  the 
MMIP 

1.  Americem  Public  Power  Association 

2.  Arizona  Electric  Power  Cooperative 

3.  Avista  Energy 

4.  Bonneville  Power  Administration 

5.  California  Generators  (Mirant,  Dynegy, 
Williams) 

6.  California  Independent  System  Operator 
Corporation 

7.  California  Parties  (California  Attorney 
General,  California  Electricity  Oversight 
Board,  California  Public  Utilities  , 
Commission,  Pacific  Gas  &  Electric 
Company,  and  Southern  California  Edison 
Company) 

8.  Calpine  Corporation 

9.  CARE 

10.  City  of  Glendale,  California 

1 1 .  City  of  Redding,  California 

12.  City  of  San  Diego,  California 

13.  Colorado  River  Commission  of  Nevada 

14.  Competitive  Supplier  Group  (Aquila, 
Aquila  Merchant  Services,  Arizona  Public 
Service  Company,  Avista  Energy, 
Constellation  Power  Source,  Coral  Power, 
El  Paso  Merchant  Energy,  IDACORP 
Energy,  Idaho  Power  Company.  Pinnacle 
West  Capital  Corporation,  Portland  General 
Electric,  Puget  Sound  Energy,  and  Sempra 
Energy  Trading  Corp.) 

15.  Coral  Power 

16.  Duke  Energy  North  America  and  Duke 
Energy  Trading  and  Marketing 

17.  Electric  Power  Supply  Association 

18.  Electricity  Consumers  Resource  Council 

19.  Enron  Power  Marketing,  Inc. 

20.  Grays  Harbor  County,  Washington  Public 
Utility  District 

21.  Los  Angeles  Department  of  Water  and 
Power 

22.  MG  Industries,  Tamco,  and  Lehigh 
Southwest  Cement  Company 
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23.  Modesto  Irrigation  District 

24.  Morgan  Stanley  Capital  Group 

25.  Northern  California  Power  Agency 
^6.  PJM  Industrial  Customer  Coalition 

27.  PacifiCorp 

28.  Powerex  Corp. 

29.  Public  Service  Company  of  New  Mexico 

30.  Public  Utility  District  No.  2  of  Grant 
!  County,  Washington 

31.  Puget  Sound  Energy 

32.  Reliant 

33.  Sempra  Energy  Trading  Corp. 

A^achment  G.— ISO  Market  Notice,  July  3, 
2002 

Ancillary  Services  Payments  Rescinded  Due 
ti>  Generator  Unavailability 

Market  Participants  and  Scheduling 
Qoordinators:  As  detailed  in  a  Market  Notice 


posted  on  July  2. 2002.  ti»e  ISO  has  reoeived 
requests  from  various  parties  for  information 
about  Scheduling  Coordinators  (1)  that 
initially  received  payments  for  providing  to 
the  ISO  Ancillary  Services  that  subsequently 
were  rescinded  because  the  scheduled 
generating  units  were  unable  to  provide  such 
services,  and  (2)  that  agreed  to  provide 
Ancillary  Services  for  their  own  needs  (i.e., 
self-provision)  but  in  fact  did  not  do  so.  As 
described  in  the  July  2,  2002  Market  Notice, 
the  ISO  does  not  consider  the  names  of  such 
Scheduling  Coordinators  or  the  aggregated 
amounts  of  payments  rescinded  for  non- 
performance or  additional  charges  for  failure 
to  self-provide  to  be  confidential  or 
commercially  sensitive  under  the  ISO  Tariff 
Section  20.3.2. 

The  ISO  monitors  the  availability  and 
performance  of  generating  resources 


scheduled  to  provide  Ancillary  Services. 
Beginning  on  June  14, 1999,  the  ISO  b^an 
rescinding  Ancillary  Services  capacity 
payments  when  such  services  were  not 
delivered.  Failure  to  deliver  such  services 
may  be  the  result  of  a  number  of  factors, 
including  economic  decisions,  outages,  or 
operational  changes.  The  ISO  charges  the 
relevant  market  price  to  Scheduling 
Coordinators  that  indicated  they  would  self- 
provide  Ancillary  Services  but  subsequently 
did  not  do  so. 

The  Ancillary  Services  payments  listed 
below  represent  all  invoiced  amounts 
through  April  30,  2002  and  are  subject  to 
potential  change  as  a  resuh  of  the  dispute 
resolution  process  set  forth  in  the  ISO  Tariff. 


Scheduling  coordinator  name 


Arizona  Public  Service  Co 

Automated  Power  Exchange 

Avista  Energy 

Bonneville  Power  Administration  

California  Department  of  Wafer  Resources 

Califomia  Power  Exchange  

Caiplne 


Ancillary  service  ca- 
pacity payments 
rescinded 


City  of  Anaheim  

City  of  Azusa  

City  of  Glendale  

City  of  Pasadena  

City  of  Vernon 

Constellation  Power  Source  

Coral  Power 

Duke  Energy  Trading  &  Marketing 

Dynegy  Electric  Clearinghouse  

Enron  Power  Marketing  Inc 

Mirant  


Modesto  Imgation  District 

Northern  Califomia  Power  Agency 

PG&E— Utility 

PG&E  Transmission  

PG&E  Transmission — Non-Grid  ^i 

Portland  General  Electric  Co 

PowerEx 


Puget  Sound  Energy  

Reliant  Energy  Services  

Sempra  Energy  Trading  

Southern  Califomia  Edison 

Western  Area  Power  Administration 
Williams  Energy  Services 


Total 


The  "PG&E  Transmission — Non-Grid" 


$17,832.13 
213,288.24 
53,466.57 
33,432.76 
2,167,285.09 
20,275,167,45 
2.65 
93,042.14 
4,450.00 
1,971.41 
609,196.38 
6,106.33 
1,456.53 
56,459.65 
14,355,586.95 
25,193.737.23 
991,443.30 
11,167,048.37 
51,176.11 
146,592.71 
10,995,192.78 
19,411.23 
65,199.05 
3,347.35 
389.325.10 
10,000.00 
16,715,969.28 
22,215.60 
286,310.15 
21 ,304.02 
25,073,505.04 


129,040,522.10 


.^^^^^^^.^^^-'"J^isP"*®  3."5^  ^ave  not  yet  been  invoiced  to  PG&E  Transmission.  PG&E  Transmission's 


responsibility  for  payment  of  these  charges  cu^entfy  is  un^r^^S^i^^  ty'tf^f'^'rar^'^  Kato,;  cSmSS. 


Bf  you  have  any  questions,  about  this 
Maiitet  Notice,  please  contact  your  Client 
Account  Representative.     . 


Client  Relations  Communications.0715 
CRCommunications@caiso.com 


DEPARTMENT  OF  ENERGY,  FEDERAL  ENERGY  REGULATORY  COMMISSION 


American  Electric  Power  Service  Corporation 

Aquila,  Inc 

Arizona  Public  Service  Company 

Automated  Power  Exchange,  Inc 

Bonneville  Power  Administration  

California  Department  of  Water  Resources  .... 


Docket  No. 


EL03-1 37-000 
EL03-1 38-000 
EL03- 139-000 
EL03-1 40-000 
EL03-141-000 
EL03-1 42-000 
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DEPARTME^fr  OF  ENERGY,  FEDERAL  ENERGY  REGULATORY  COMMISSION— Contmued 


Docket  No. 


California  Power  Exchange  .". _ '. 

Cargjil-Alliant,  LLC 

Ciiy  of  Anaheim,  California 

City  of  Azusa,  California  

City  of  Gtendale,  California 

City  of  Pasadena,  California ! 

City  of  Redding,  California 

City  of  Riverside,  California 

Coral  Power,  LLC !..!...!!!!.!!!!!!!!!"!!! 

Duke  Energy  Trading  and  Marketing  Company '„ 

Dynegy  Power  Marketing  Inc.,  Dynegy  Power  Corp.,  El  Segundo  Power  LLC,  Long  Beach  Generation  LLC,  Cabrilio  Power  i 
LLC,  and  Cabrilio  Power  II  LLC. 

Enron  Po'/ver  Marketing,  Inc.  and  Enron  Energy  Services  Inc  

Florida  Power  &  Light  : !!!!!!!.!!!!!."!..! 

Idaho  Power  Company ..!!.!!!!!."!!!!!!!! 

Los  Angeles  Department  of  Water  and  Power  ...! |.."'. 

MIrant  Americas  Energy  Marketing,  LP,  Mirant  California,  LLC,  Mirant  Delta,  LLC,  and  Mirant  Potrero,  LLC  !.!!!.!!!!!!!!.!!!!!!!! 

Modesto  Irngation  District 

Morgan  Stanley  Capital  Group  .-. ;....!....!!!..!."!."!!".""!!.! 

Northern  California  Power  Agency  !!."!!!."!!!! 

Pacifk:  Gas  and  Electric  Company !..!!!.!!!!!!!!!!!!!!!! 

PacifiCorp ~ , !..,.!.!!.!!!!!!!!!!!!!!!!."!!!!"!!!!!!!!!!!!!! 

PGE  Energy  Services ' !.".!!!!.."!!!!!!!!!!;!!.."!!„"!!"!! 

Portland  General  Electric  Company  " !...!!".!!!!!!!!!.!!!"!!!!!!!!!!"!!!!!!."!!!!."! 

Powerex  Corporatwn  (f/k/a  British  Columbia  Power  Exchange  Corp.)  , 

PublK  Servwe  Company  of  Colorado  

Public  Service  Company  of  New  Mexrco  '. 

Puget  Sound  Energy,  Inc 

Reliant  Resources,  Inc  ,  Reliant  Energy  Power  Generation,  and  Reliant  Energy  Services,  Inc 

Salt  River  Project  Agricultural  Improvement  and  Power  District ^ ^..j. 

San  Diego  Gas  &  Electric  Company  

Sempra  Energy  Trading  Corporation  ^ ; 

Sierra  Pacific  Power  Company 

Southem  California  Edison  Company  

TransAlta  Energy  Mari<eting  (U.S.)  Inc.  and  TransAlta  Energy  Marketing  (California),  Inc  

Tucson  Electric  Power  Company  

Western  Area  Power  Administration 

Williams  Energy  Services  Corporatran  ." 


EL03-1 43-000 
EL03-1 44-000 
EL03-1 45-000 
EL03-1 46-000 
EL03-1 47-000 
EL03-1 48-000 
EL03-14&-000 
EL03-1 50-000 
EL03-151-000 
EL03-1 52-000 
EL03-1 53-000 

EL03-1 54-000 
EL03-1 55-000 
EL03-1 56-000 
EL03-1 57-000 
EL03-1 58-000 
EL03-15&-O00 
EL03-1 60-000 
EL03-161-000 
EL03-1 62-000 
EL03-1 63-000 
EL03-1 64-000 
EL03-1 65-000 
EL03-1 66-000 
EL03-1 67-000 
EL03-1 68-000 
EL03-1 69-000 
EL03-1 70-000 
EL03-171-O00 
EL03-1 72-000 
EL03-1 73-000 
EL03-1 74-000 
EL03-1 75-000 
EL03-1 76-000 
EL03-1 77-000 
EL03-1 78-000 
EL03-1 79-000 


(Issued  June  25.  2003) 

MASSEY,  Commissioner,  dissenting  in  part: 

Today  the  Commissioner  takes  another 
step  toward  addressing  the  market 
manipulation  that  contributed  to  the 
extraordinary  Western  power  crisis.  I  support 
this  show  cause  order,  and  applaud  the 
Commission  for  dealing  with  these  issues.  I 
write  separately  to  express  my  disagreement 
with  two  aspects  of  the  order. 

First,  I  would  not  limit  the  monetary 
penalty  for  tariff  violations  to  disgorgement 
of  unjust  profits.  Market  manipulation  can 
raise.the  single  market  clearing  price  paid  by 
all  market  participants  and  collected  by  all 
sellers.  The  Federal  Power  Act  requires  that 
all  rates  and  charges  be  just  and  reasonable. 
Where  the  market  has  been  manipulated  so 
as  to  affect  the  market  clearing  price,  that 
price  is  not  just  and  reasonable  and  is 
therefore  unlawful.  Simply  requiring  that  bad 
actors  disgorge  their  individual  profits  does 
not  make  the  market  whole  because  all 
sellers  received  !the  unlawful  price  caused  by 
the  manipulation.  The  narrow  remedy  of 
profit  disgorgement  is  not  an  adequate 
remedy  for  the  adverse  effect  of  the  bad 
behavior  on  the  market  price,  and  may  not 
be  an  adequate  deterrent  to  future  behavior. 
The  appropriate  remedy  may  be  that  the 
manipulating  seller  makes  the  market 


whole.'  Unfortunately,  today's  order  appears 
to  take  this  remedy  off  of  the  table.  I  would 
prefer  to  wait  to  see  the  extent  of  harm  that 
specific  behaviors  caused  before  addressing 
the  remedy  issue. 

Second,  I  would  not  apply  the  show  cause 
order  to  non-public  utilities  that  are 
otherwise  not  jurisdictional.  Today's  order 
uses  the  same  rationale  for  doing  so  as  was 
used  to  extend  a  refimd  obligation  to  non- 
public utilities  in  our  July  25.  2001  Order.^ 
I  disagreed  with  the  rationale  at  that  time, 
and  1  still  do  not  believe  the  Commission  has 
this  authority. 

For  these  reasons,  I  dissent  in  part  from 
today's  order. 

William  L.  Massey, 

Commissioner. 

[FR  Doc.  03-16821  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


'  The  Commission  has  accepted  the  make  the 
market  whole  remedy  as  part  of  a  settlement  for 
withholding  generation  from  the  California  PX 
market.  See  102  FERC  161,108  (2003]. 

2  San  Diego  Gas  &  Electric  Company  et  ai,  96 
FERC  161.120  (20011. 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL03-1 34-000  and  EL03-135- 
000] 

Richard  Blumenthal,  Attorney  General 
of  the  State  of  Connecticut,  and  The 
Connecticut  Department  of  Public 
Utility  Control  v.  NRG  Power 
Marketing,  Inc.,  Connecticut  Light  and 
Power  Company;  Notice  of  Initiation  of 
Proceedings  and  Refund  Effective 
Dates 

June  27,  2003. 

Take  notice  that  on  June  25,  2003,  the 
Commission  issued  an  order  in  the 
above-indicated  docket  nos.  initiating 
proceedings  in  Docket  Nos.  ELQ3-134- 
000  and  EL03-135-000  under  section 
206  of  the  Federal  Power  Act. 

The  refimd  effective  date  in  Docket 
Nos.  EL03-134-000  and  EL03-135-000 
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vHll  be  60  days  after, pubiiGatiQiuwfUiis 
notice  in  the  Federal  Register. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16823  Filed  7-2-03,'%:45  am] 

BLLINQ  COOE  6717-01-P 


instnictionsjmjthe  Gpn^jcniissiott^  Wfbv 
site  under  the  "e-Kiling"  link. 
Protest  Date:  July  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-16750  Filed  7-2-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-469-005,  RP01 -22-007 
and  RP03-1 77-002] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

June  26,  2003. 

Take  notice  that  on  June  23,  2003,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No,  1,  the  revised  tariff  sheets  listed  on 
Appendices  A  and  B  of  the  filing. 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  May  23,  2003  "Order  on 
Rehearing  and  Compliance  Filings" 
issued  in  East  Tennessee's  Order  No. 
637  proceeding  in  the  captioned 
dockets. 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  to  all  parties  on 
the  official  service  lists  compiled  by  the 
Secretary  of  the  Commission  in  these 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http://  • 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-1 80-000,  et  al.] 

Enron  Power  Marketing,  Inc.  and  Enron 
Energy  Services,  Inc.,  et  al.;  Order  To 
Show  Cause  Concerning  Gaming  and/ 
or  Anomalous  Market  Behavior 
Through  the  Use  of  Partnerships, 
Alliances  or  Other  Arrangements  and 
Directing  Submission  of  Information 

June  25,  2003. 

Before  Commissioners:  Pat  Wood,  III, 

Chairman;  William  L.  Massey,  and  Nora 

Mead  Brownell. 

In  the  matter  of:  EL03-180-000,  EL03- 
181-000,  EL03-182-000.  EL03-183-000, 
EL03-184-000,  EL03-185-000,  EL03-186- 
000.  EL03-187-000,  EL03-188-000,  EL03- 
189-000,  EL03-19(M)00,  EL03-191-000, 
EL03-1 92-000,  EL03-1 93-000,  EL03-194- 
000,  EL03-195-OO0,  EL03-196-000,  EL03- 
197-000,  EL03-198-000,  EL03-199-000, 
EL03-200-000,  EL03-201-000,  EL03-202- 
000,  EL03-203-000  (Consolidated):  Enron 
Power  Marketing,  Inc.  and  Enron  Energy 
Services,  Inc.,  Aquila,  Inc.,  City  of  Glendale, 
California,  City  of  Redding,  California. 
Colorado  River  Commission,  Constellation 
Power  Source,  Inc.,  Coral  Power,  LLC,  El 
Paso  Merchant  Energy,  LP.,  Eugene  Water 
and  Electricity  Board,  Idaho  Power  Company, 
Koch  Energy  Trading,  Inc.,  Las  Vegas 
Cogeneration,  L.P.,  MIECO,  Modesto 
Irrigation  District,  Montana  Power  Company, 
Morgan  Stanley  Capital  Group,  Northern 
California  Power  Agency.  PacifiCorp,  PECO, 
Powerex  Corporation  (f/k/a  British  Columbia 
Power  Exchange  Corporation),  Public  Service 
Company  of  New  Mexico,  Sempra  Energy 
Trading  Corporation,  TransAlta  Energy 
Marketing  (U.S.)  Inc.  and  TransAlta  Enei^ 
marketing  (California),  Inc..  Valley  ElecU-ic 
Association,  Inc. 

I.  Introduction 

1.  This  order  finds  that,  based  on  a 
report  by  Commission  Staff  (Staff  Final 
Report),  and  evidence  and  comments 
submitted  by  market  participants,  there 
is  evidence  that  Enron  Power  Marketing, 
Inc.  and  Enron  Energy  Services  Inc. 
(Enron)  and  a  number  of  entities 
identified  below  (collectively. 
Partnership  Entities)  worked  in  concert 
through  partnerships,  alliances  or  other 
arrangements  (jointly.  Partnerships)  to 
engage  in  activities  that  constitute 
gaming  and/or  anomalous  market 


,,behBvior:(Ganaing  Practices)  in  violation 
of  the  California  Independent  System 
Operator  Corporation's  (ISO)  and 
California  Power  Exchange's  (PX)  tariffs 
during  the  period  January  1,  2000  to 
June  20,  2001.'  This  order  also  finds 
that  there  is  evidence  that  a  number  of 
Partnership  Entities,  identified  below, 
appear  to  have  had  similar  Partnerships, 
which  could  be  attempts  to  engage  in 
similar  activities  as  the  Enron 
partnerships.  2 

2.  Consequently,  this  order  directs 
those  Partnership  Entities,  in  a  trial-type 
evidentiary  hearing  to  be  held  before  an 
administrative  law  judge  (ALJ),  to  show 
cause  why  their  behavior  during  January 
1,  2000  to  June  20,  2001  does  not 
constitute  gaming  and/or  anomalous 
market  behavior  as  defined  in  the  ISO 
and  PX  tariffs.3  In  addition,  we  also 
direct  the  ALJ  to  hear  evidence  and 
render  findings  and  conclusions 
quantifying  the  full  extent  to  which  the 
Partnership  Entities  may  have  been 
unjustly  enriched  as  a  result  of  their 
conduct,  and  the  ALJ  may  reconunend 
the  monetary  remedy  of  disgorgement  of 
unjust  profits  and  any  other  additional, 
appropriate  non-monetary  remedies.  For 
example,  the  ALJ  may  identify  non- 
monetary remedies  such  as  revocation 
of  a  Partnership  Entity's  market-based 
rate  authority  and  revisions  to  a 
Partnership  Entity's  code  of  conduct  if 
the  ALJ  finds  such  remedies 
appropriate. 


'  June  20,  2001  has  been  selected  as  the  end  date 
of  the  relevant  period  in  this  proceeding,  when  a   ' 
prospective  mitigation  and  market  monitoring  plan 
took  effect;  see  San  Diego  Gas  &  Electric  Co..  et  al.. 
95  FERC  161,115  (April  26  2001  Order),  order  on 
reh'g.  95  FERC  161,418  (2001)  (June  19  Order)  (in 
the  April  26,  2001  Order,  the  Commission  issued 
a  prospective  mitigation  and  market  monitoring 
plan  for  wholesale  sales  through  the  organized  real- 
time markets  operated  by  the  ISO;  the  Commission 
acted  on  requests  for  rehearing  and  clarification  of 
the  April  26  Order  on  June  19,  2001.  modifying  and 
expanding  the  mitigation  plan,  effective  June  20, 
2001).  While  the  mitigation  plan  was  primarily 
intended  to  control  the  real-time  energy  market,  it 
also  had  a  disciplining  effect  on  congestion  costs 
and  eliminated  the  opportunity  to  profit  from 
Gaming  Practices.  The  ISO  Market  Analysis  Report 
for  June  2001  shows  that  the  average  price  of  real- 
time electricity  in  June  decreased  62  percent  to 
$104/MWh  fi-om  the  May  average  of  $225/MWh  and 
total  congestion  costs  for  June  2001  were  $0.5 
million,  down  from  $7  million  in  May. 

'  The  Staff  Final  Report  listed  a  number  of  entities 
that  may  have  had  a  partnership,  alliance  or  other 
arrangement  with  Enron.  Not  all  of  these  entities  are 
addressed  in  this  order.  Commission  Staff  is 
conducting  further  analysis  to  determine  if  any 
further  action  is  appropriate  for  these  other  entities. 

'This  order  also  directs  the  Partnership  Entities 
to  (1)  inventory  all  revenues  from  their 
partnerships,  alliances  or  other  arrangements 
discussed  below  and  (2)  file,  as  pan  of  their  show 
cause  responses,  these  revenue  figures  as  well  as 
file  all  related  correspondence,  e-mail,  memoranda, 
tapes,  phone  logs,  transaction  data,  billing 
statements  and  agreements. 


39922 


Federal  Register/Vol.  68,  No.  128/Thursday,  July  3,  20037 Notices 


3.  This  order  complements  an  order  ' 
being  issued  concurrently,  in  which  the 
Commission  (1)  determines  that  certain 
conduct  by  a  number  of  market 
participants,  during  the  period  January 
1,  2000  to  June  20,  2001,  constituted 
Gaming  Practices  that  violated  the  ISO 
and  PX  tariffs,  (2)  directs  those  who 
engaged  in  those  Gaming  Practices,in  a 
trial-type  evidentiary  proceeding  to  be 
held  before  an  ALJ,  to  show  cause  why 
their  behavior  dining  the  relevant 
period  does  not  constitute  gaming  and/ 
or  anomalous  market  behavior  as 
defined  in  the  ISO  and  PX  tariffs,  (3) 
directs  the  ALJ  to  hear  evidence  and 
render  findings  and  conclusions 
quantifying  the  full  extent  of  their 
conduct,  and  (4)  provides  that  the  ALJ 
may  recommend  the  monetary  remedy 
of  disgorgement  of  unjust  profits  and 
any  other  additional,  appropriate  non- 
monetary remedies.*  Gaming  Practices 
for  which  the  Gaming  Practices  Show 
Cause  Order  institutes  a  show  cause 
proceeding  involve:  False  Import; 
Congestion-Related  Practices  (Cutting 
Non-firm,  Circular  Scheduling, 
Scheduling  Counterflows  on  Out-of- 
Service  Lines,  and  Load  Shift); 
Ancillary  Services-Related  Practices 
(Paper  Trading  and  Double  Selling);  and 
Selling  Non-Firm  Energy  as  Firm.^ 
Whereas  the  Gaming  Practices  Show 
Cause  Order  concerns  allegations  that  a 
niunber  of  market  participants  engaged 
in  Gaming  Practices,  this  order 
addresses  allegations  that  certain  market 
participants  engaged  in  Gaming 
Practices  in  concert  with  other  market 
participants.^ 

4.  This  order  benefits  customers  by 
establishing  procedures  to  address 
activities  inconsistent  with  the  ISO  and 
PX  tariffs  dining  the  period  January  1 , 
2000  to  June  20,  2001,  consistent  with 
due  proQess. 

n.  Background 

5.  By  order  issued  on  February  13, 
2002,  in  Docket  No.  PA02-2-000,  the 
Commission  directed  a  Staff 
investigation  into  whether  any  entity 
manipulated  prices  in  electricity  or 
natural  gas  markets  in  the  West,  or 


*  Amencan  Electric  Power  Service  Corp.,  103 
FERC1 61.345  (2003)  (Gaming  Practices  Show 
Cause  Order). 

^The  Commission's  analysis  regarding  what 
constitutes  Gaming  Practices  is  set  forth  in  the 
Gaming  Practices  Show  Cause  Order  and 
incorporated  by  reference  here.  See  Gaming 
Practices  Show  Cause  Order,  103  FERC 1 61,345  at 
P  35-67  (Section  IIl-D.  Gaming  Practices  and 
California  Practices). 

^  The  potential  remedies  in  this  case,  as  with  the 
potential  remedies  in  the  Gaming  Practices  Show 
Cause  Order  (see  id.  at  P2  &  n.3),  would  apply  to 
the  period  January  1.  2000  to  June  20,  2001  and 
would  be  in  addition  to  any  refunds  owed  for  the 
period  after  October  2,  2000. 


Otherwise  exercised  undue  influence 
over  wholesale  electricity  prices  in  the 
West  since  January  1,  2000.^ 

6.  Pursuant  to  the  directive  of  the 
February  13,  2002  Order,  Staff 
undertook  a  comprehensive  fact-finding 
investigation,  encompassing  both  data 
gathering  and  data  analysis  of  physical 
and  financial  transactions  in  and  out  of 
the  California  bulk  power  marketplace 
and  related  markets  during  2000-2001. 
Staffs  investigation  has  included  a 
review  of  a  wide  variety  of  factors  and 
behaviors  that  may  have  influenced 
electric  and  natural  gas  prices  in  the 
West  over  this  period. 

7.  In  August  2002,  Staff  released  its 
Initial  Report  on  potential  manipulation 
of  electric  and  natural  gas  prices  in 
these  markets,  in  which  it  concluded 
certain  conduct  was  gaming  while  other 
practices  were  legitimate  practices.^  The 
Initial  Report  noted  that  data  requests 
were  sent  to  over  130  sellers  of 
wholesale  electricity;  entities  from  all 
sectors  of  the  industry  may  have 
engaged  in  such  trading  practices. 
(Based  on  the  analysis  in  the  Initial 
Report,  the  ISO  subsequently  designed 
market  screens  in  an  effort  to  review  its 
transaction  data  and  identify  potential 
transactions  with  characteristics 
indicative  of  these  trading  practices, 
including  the  practices  that  were 
identified  by  Staff  as  legitimate 
strategies;  the  ISO's  results  are 
discussed  below.)  Staff  expressly  noted 
in  this  Initial  Report,  however,  that  its 
investigation  into  certain  matters  was 
ongoing  and  that  other  areas  of  inquiry 
and  recommendations  not  addressed  in 
its  Initial  Report  may  be  included  in  its 
Final  Report.^  The  Staff  Final  Report  on 


'  Fact-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices,  98 
FERC  1 61,165  (2002)  (February  13,  2002  Order). 
The  February  13.  2002  Order,  of  course,  was  not  the 
beginning  point  of  our  investigation  into  the 
justness  and  reasonableness  of  the  rates  of  public 
utility  sellers  into  the  ISO  and  PX  markets.  For  a 
general  recitation  of  this  procedural  history, 
including  the  series  of  events  and  circumstances 
giving  rise  to  the  California  energy  crisis,  see  San 
Diego  Gas  &  Electric  Co.,  el  al..  97  FERC  1 61,275 
(2001)  (December  19.  2001  Order). 

"Initial  Report  on  Company-Specific  Separate 
Proceeding  and  Generic  Reevaluations;  Published 
Natural  Gas  Price  Data;  and  Enron  Trading 
Strategies:  Fact-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices, 
Docket  No.  PA02-2-000,  issued  in  August  2002. 

"  In  the  Initial  Report,  Staff  also  recommended 
that  the  Commission  initiate  FPA  section  206 
proceedings  against  Enron  and  three  of  its  trading 
partners.  See  El  Paso  Electric  Co.,  et  al..  100  FERC 
161,188  (2002)  (El  Paso  Electric);  Portland  General 
Electric  Co.  and  Enron  Power  Marketing,  Inc.,  100 
FERC  1 61,186  (2002)  (Portland);  Avista 
Corporation,  et  a/.,100  FERC  1 61,187  (2002)  (Avista 
Corp.).  Those  cases  are  in  various  stages  of  progress, 
with  full  or  partial  settlements  having  been 
proposed  in  some. 

A  settlement  agreement  between  Trial  Staff  and 
Avista  Corporation  was  filed  on  January  30,  2003 


its  fact-finding  investigation  was 
publicly  released  on  March  26,  2003. >° 
8.  Since  1998,  the  ISO  and  PX  tariffs 
have  contained  provisions  that  identify 
and  prohibit  "gaming"  and  "anomalous 
market  behavior"  in  the  sale  of  electric 
power."  As  explained  in  njore  detail 
below,  the  ISO  tariff,  through  the  ISO's 
Market  Monitoring  and  Information 
Protocol  (MMIP),  defines  gaming,  in 
part,  as  "taking  unfair  advantage  of  the 
rules  and  procedures  set  forth  in  the  PX 
or  ISO  tariffs.  Protocols  or  Activity 
Rules  *  *  *  to  the  detriment  of  the 
efficiency  of,  and  of  consumers  in,  the 
ISO  Markets."  '^  The  ISO  tariff,  through 
the  MMIP,  defines  anomalous  market 
behavior,  in  part,  as  "behavior  that 
departs  significantly  from  the  normal 
behavior  in  competitive  markets  that  do 
not  require  continuing  regulation  or  as 
behavior  leading  to  unusual  or 
unexplained  market  outcomes."  "  The 
Staff  Final  Report,  among  other  things, 
cites  to  a  study  by  the  ISO,!"  in  which 


in  Avista  Corp.  Comments  in  opposition  to  the 
agreement  were  filed  on  February  19,  2003,  by  the 
City  of  Tacoma,  Washington  and  the  California 
Attorney  General.  On  May  15,  2003,  Trial  Staff 
amended  its  study  in  support  of  the  settlement 
agreement  and  requested  that  the  agreeroent.be 
certified  to  the  Commission.  Additional  comments 
were  filed  by  Tacoma  and  California  on  May  27. 
2003,  with  reply  comments  filed  by  Trial  Staff  and 
Avista  Corporation.  The  settlement  agreement  is 
awaiting  a  determination  by  the  Chief  Judge  on 
whether  it  should  be  certified.  Moreover,  on  April 
9,  2003.  the  Chief  Judge  issued  an  order  in  Avista 
Corp.  in  which  he  determined  that  the  settlement 
or  hearing  in  that  proceeding  will  cover  all  issues 
raised  by  the  Staff  Final  Report.  Avista  Corp.  and 
Avista  Energy  Inc.,  Order  of  the  Chief  Judge 
Confirming  Rulings  Made  at  Prehearing  Conference 
and  Establishing  Further  Procedures.  Docket  No. 
EL02-1 15-000  (issued  April  9,  2003).  Therefore, 
this  order  does  not  address  Avista  Corp. 

In  the  El  Paso  Electric  proceeding,  on  May  28, 
2003,  the  judge  certified  an  uncontested  settlement 
to  the  Commission  with  a  recommendation  that  it 
be  accepted.  El  Paso  Electric  Company,  et  al.,  103 
FERC  1 63,036  (2003).  Accordingly,  this  order  does 
not  address  El  Paso  Electric. 

Further,  this  order  only  addresses  issues  that  are 
not  being  litigated  in  the  on-going  Portland 
proceeding. 

'"Final  Report  on  Price  Manipulation  in  Western 
Markets:  Fact-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices, 
Docket  No.  PA02-2-O00  (March  26,  2003)  (Staff 
Final  Report).  The  Staff  Final  Report  is  available  on 
the  Commission's  Web  site  at  «http:// 
www.ferc.gov/western>>. 

"  See  California  Independent  System  Operator 
Corp.,  82  FERC  1  61,327  at  62,29f  (1998);  California 
Power  Exchange  Corp.,  82  FERC  1  61,328  at  62.296 
(1998);  cf.  AES  Southland,  Inc.,  et  al.,  94  FERC  1 
61,248  at  61.873  &  nn.  25-27,  order  approving 
stipulation  and  consent  agreement.  95  FERC  1 
61,167(2001). 

In  relevant  part,  the  terms  of  the  two  tariffs,  the 
ISO's  tariff  and  the  PX's  tariff,  are  substantially 
identical.  Thus,  for  convenience,  we  often  refer 
below  only  to  the  ISO's  tariff. 

"  ISO's  MMIP  2.1 .3.  As  explained  below,  the 
MMIP  is  part  of  the  ISO  tariff. 

>'MMIP  2.1.1. 

"  See  Department  of  Market  Analysis,  California 
ISO,  Analysis  of  Trading  and  Scheduling  Strategies 
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the  ISO  identifies  activities  that  purport 
to  fall  within  the  definitions  of  gaming 
and/or  anomalous  market  behavior 
identified  in  the  ISO  tariff,  and  which 
occurred  during  the  period  January  1, 
2000  to  June  20,  2001. 

9.  In  addition,  on  November  20,  2002, 
the  Commission  issued  an  order  that 
allowed  parties  in  Docket  Nos.  ELOO- 
95-000.  ELOO-95-048.  ELOO-98-000 
and  ELOO-98-042  to  conduct  additional 
discovery  into  market  manipulation  by 
various  sellers  during  the  western 
power  crisis  of  2000  and  2001,  and 
specified  procedures  for  adducing  this 
information.  15  The  Discovery  Order 
allowed  the  parties  to  conduct 
discovery,  review  the  material  and 
submit  directly  to  the  Commission 
additional  evidence  and  proposed  new 
and/or  modified  findings  of  fact  based 
upon  proffered  evidence  that  is  either 
indicative  or  counter-indicative  of 
market  manipulation,  no  later  than 
February  28,  2003.^6  On  February  10, 
2003,  the  Commission  issued  an  order 
affording  parties  an  opportunity  to 
respond  to  submissions  made  by 
adverse  parties.^^  The  Rehearing  Order 
allowed  parties  to  file  reply  comments 
directly  with  the  Commission  by  March 
17,  2003.  The  Commission  in  a  later 
order  extended  the  February  28,  2003 
deadline  to  March  3,  2003,  and  allowed 
the  reply  comments  to  be  filed  by  March 


Described  in  Enron  Memos.  (October  4,  2002), 
publicly  released  on  January  6.  2003.  available  at 
<http://www.caiso.com/docs/2003/03/26/ 
20Og0326134355U289.pdf>  (last  viewed  June  9. 
2003);  Addendum  to  October  4.  2002  Report  on 
■Analysis  of  Trading  and  Scheduling  Strategies 
Described  in  Enron  Memos:  Revised  Results  for 
Analysis  of  Potential  Circular  Schedules  (■Death 
Star"  Scheduling  Strategy).  (January  17.  2003), 
available  at  «http://wwv\:caiso.com/docs/2003/03/ 
26/J003032613593115924.pdf»  (last  viewed  June 
9.  2003);  and  Supplemental  Analysis  of  Trading  and 
Scheduling  Strategies  Described  in  Enron  Memos, 
(June  2003).  available  at  «/i«p.//M-HTi'.caiso.com/ 
docs/2003/06/18/2003061806053424839.pdf»  {last 
viewed  June  18.  2003),  (collectively.  ISO  Report). 
The  ISO  released  its  June  2003  Supplemental 
Analysis  after  the  issuance  of  the  Staff  Final  Report. 
The  Commission  has  reviewed  the  ISO's 
Supplemental  Analysis. 

^^San  Diego  Gas  6-  Elec.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Serv.-  et  al..  101  FERC 1  61,186 
(2002)  (Discovery  Order). 
'«M.atP,27. 

''Son  Diego  Gas  B-  Elec.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Serv..  et  al..  102  FERC  1  61,164 
(2003).  reh'g  pending  (Rehearing  Order). 

On  Ihe  same  day,  the  Commission  expanded  the 
coverage  of  these  responses  to  include  the 
proceeding  in  Docket  No.  EL01-10-O07.  See  Paget 
Sound  Energy,  Inc..  et  al.  v.  All  Jurisdictional 
Sellen  of  Energy  and/or  Capacity  at  Wholesale  into 
Electric  Energy  and/or  Capacity  Markets  in  the 
Pacific  Northwest.  Including  Parties  to  the  Western 
Systmns  Power  Pool  Agreement;  102  FERC  1  61.163 
(2003). 


20,  2003.18  These  filings  are  referred  to 
as  the  "100  Days  Evidence." 

10.  On  March  5,  2003,  the 
Conmiission  issued  a  notice  providing 
that  the  Commission  intended  to 
release:  (1)  All  documents  submitted  in 
Docket  No.  PA02-2-000,  except 
documents  obtained  from  other  Federal 
agencies  in  accord  with  the  Federal 
Records  Act,  44  U.S.C.  §  3510(b),  and  (2) 
all  documents  submitted  in  response  to 
the  Discover}'  Order  and  Rehearing 
Order.  19  On  March  21,  2003,  the 
Conunission  issued  an  order  directing 
the  release  of  information  no  later  than 
March  26,  2003  in  accordance  with  the 
above  notice.^" 

11.  Finally,  by  order  issued  on  April 
2,  2003,21  the  Commission  provided  for 
the  submission  of  briefs  on  Commission 
Staff's  interpretation  of  the  MMIP 
provisions  concerning  gaming  and 
anomalous  market  behavior  as 
prohibiting  certain  practices  by  market 
participants.  Thirty-three  parties  filed  in 
response.  Their  comments  are  discussed 
below  in  the  section  on  the  MMIP 
provisions. 

ni.  Discussion 

A.  The  Commission's  Authority  in  This 
Case 

1.  Conunission  Authority  with  Respect 
to  the  Period  Prior  to  October  2,  2000 

12.  hi  our  July  25,  2001  order  22  and 
the  November  1,  2000  Order  in  the 
California  Refund  Proceeding,  we 
established  a  refimd  effective  date 
(October  2,  2000)  concerning  the  market 
manipulation  allegations  at  issue  in  that 
proceeding,  based  on  the  evidence 
available  at  that  time  and  the  refund 
limitations  set  forth  in  section  206  of  the 
Federal  Power  Act  (FPA).23  As  such,  we 
did  not  include  withm  the  scope  of  that 
proceeding,  conduct  relating  to  a 
portion  of  the  period  at  issue  here,  i.e., 
for  the  period  from  January  1,  2000  to 
October  2,  2000.  In  doing  so,  however, 
we  noted  that  the  Commission  could 
take  action  to  address  earHer  periods  if, 
during  those  earher  periods,  a  seller  did 
not  charge  the  filed  rate  or  violated 


tariffs.24  Thus,  with  respect  to  the 
period  prior  to  the  October  2,  2000 
refund  effective  date,  the  Commission 
can  order  disgorgement  of  monies  above 
the  post  October  2,  2000  refunds 
ordered  in  the  California  Refund 
Proceeding,  if  it  finds  violations  of  the 
ISO  and  PX  tariffs  and  finds  that  a 
monetary  remedy  is  appropriate  for 
such  violations.  Further,  while  refund 
protection  has  been  in  effect  for  sales  in 
the  ISO  and  PX  short-term  energy 
markets  since  October  2,  2000,  the 
Commission  can  additionally  order 
additional  disgorgement  of  unjust 
profits  for  tariff  violations  that  occurred 
after  October  2,  2000  (i.e.,  to  June  20, 
2001  ).25 

2.  Commission  Authority  With  Respect 
to  Govemmeijtal  Entities 

13.  We  note  that  several  of  the 
Partnership  Entities  are  governmental 
entities,  subject  to  the  jurisdictional 
exemption  set  forth  in  section  201(f)  of 
the  FPA.2C  In  the  July  25,  2001  Order, 
as  reiterated  in  the  December  19,  2001 
Order,  the  Commission  found  that 
refund  liability  should  apply  to  energy 
sold  in  the  ISO  and  PX  short-term 
energy  markets,  including  that  sold  by 
govenunental  entities.  Here,  as  well,  we 
find  that  the  potential  remedies 
specified  in  this  order,  including  the 
disgorgement  of  unjust  profits  for  the 
pre-October  2,  2000  period,  should 
apply  to  sales  made  by  governmental 
entities  as  well  as  to  those  sales  by  the 
other  Partnership  Entities. 

14.  ]n  the  July  25,  2001  Order,  the 
Commission  explained  that  its 
jurisdiction  attached  to  "the  subject 
matter  of  the  affected  transactions: 
wholesale  sales  of  electric  energy  in 
interstate  commerce  through  a 
Commission-regulated  centralized 
clearinghouse  that  set  a  market  clearing 
price  for  all  wholesale  seller 
participants,  including  (governmental 
entities]"  and  thus  that  jurisdiction  may 
properly  be  asserted  over  sales  by 
governmental  entities.27  The 
Commission  continued: 


>•  San  Diego  Gas  6-  Elec.  Co.  v.  Sellers  of  Energy 
and  Ancillary  Serv..  et  al.,  102  FERC  1  61,194 
(2003)  (February  24.  2003  Order). 

•»  Notice  of  Intent  to  Release  Information  and 
Opportunity  to  Comment,  68  Fed.  Reg.  11,821 
(March  12,  2003). 

2"  Fact  Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices  et 
al.,  102  FERC  1  61,311  (2003). 

2'  Fact-Finding  Investigation  info  Possible 
Manipulation  of  Electric  and  Natural  Gas  Prices 
103  FERC  1  61,016  (2003). 

"  San  Diego  Gas  S-  Electric  Co.  v.  Sellers  of 
Energy  and  Ancillary  Serv..  et  al.,  96  FERC  1  61 ,1 20 
at  61.306-11  (July  25,  2001  Order),  order  on 
clarification  and  reh'g.  97  FERC  1  61,275  (2001). 

"16  U.S.C.  §8246(2000). 


"  96  FERC  at  61 ,507-08.  citing  Washington  Water 
Power  Co..  83  FERC  1  61.282  (1998).  See  also  Jack 
J.  Gynsburg  v.  Rockv  Mountain  Natural  Gas  Co..  90 
FERC  ^  61.247  at  61.825-26,  reh'g  denied.  93  FERC 
1  61.180  at  61.587  (2000);  Public  Service  Co.  of 
Colorado,  85  FERC  1  61.146  at  61.588  (1998). 

25  See  December  19.  2001  Order,  97  FERC  at 
61,239  (the  Conunission  can  order  equitable 
remedies,  such  as  disgorgement,  for  unjust 
enrichment);  accoi;/!  AES  Southland,  Inc.  and 
Williams  Energy  Marketing  &  Trading  Corp.,  95 
FERC  1  61.167  at  61.538  (2001);  Transcontinental 
Gas  Pipe  Une  Corp.  v.  fERC.  998  F.2d  1313  (5th 
Qr.  1993). 

^  See  16  U.S.C.  §  824(0  (2000). 
"July  25, 2001  Order.  96  FERC  at  61.512;  accord 
id.  at  61,511-13. 
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Here,  the  central  transactions, 
wholesale  sales  of  energy  in  interstate 
commerce,  were  governed  by  FERC- 
approved  rules  and  a  FERC- 
jurisdictional  ISO  and  PX  *  *  *  [and] 
thus  fell  within  FERC's  jurisdiction 
regardless  of  the  jurisdictional  nature  of 
the  sellers  or  buyers.  Further,  the 
centralized  wholesale  spot  electricity 
markets  operated  by  the  California  ISO 
and  PX  were  established  (and  have  been 
modified)  subject  to  FERC  review  and 
approval.  Because  the  market  did  not 
exist  prior  to  FERC  authorization,  all 
those  who  participated  in  the  market 
had  to  recognize  the  controlling  weight 
of  FERC  authority.  Moreover,  it  is  fair 
that  all  those  who  benefitted  £rom  this 
market  also  bear  responsibility  for 
remedying  any  potential  unlawful 
transactions  that  might  have  occurred  in 
the  market. 
***** 

Consequently,  if  the  price  for  a 
specific  sale  is  found  to  be  unjust  and 
unreasonable,  then  all  sellers  who 
obtained  that  price  received  an  unjust 
and  unreasonable  rate.  To  the  extent  the 
Commission  determines  refunds  are  an 
appropriate  remedy  for  that  sale, 
consumers  can  only  be  made  whole  by 
refunds  from  all  sellers  who  received 
the  excessive  price.  As  [governmental 
entity]  sellers  of  energy  and  ancillary 
services  accounted  for  up  to  30  percent 
of  all  sales  in  the  California  centralized 
ISO  and  PX  spot  markets,  excluding 
them  from  a  potential  refund  remedy 
could  have  a  serious  detrimental  effect 
on  consumers.28 

15.  This  rationale  applies  equally  in 
the  context  of  violations  of  MMIP 
provisions  that  prohibit  gaming  and/or 
anomalous  market  behavior,  as  such 
provisions  apply  to  all  transactions  in 
the  California  market. 

B.  The  MMIP's  Provisions  Concerning 
Gaining  and/or  Anomalous  Market 
Behavior 

1.  Provisions  Cited  in  the  Staff  Final 
Report 

16.  Concerning  the  Commission's 

,  remedial  authority  with  respect  to  the 
Partnership  Entities'  alleged  practices, 
the  Staff  Final  Report  notes  that  the 
MMIP  is  one  of  several  protocols  that 
the  Commission  required  the  ISO  and 
PX  to  include  as  part  of  their  filed  rate 
schedules.^''  The  Staff  Final  Report  also 
cites  the  underlying  purposes  of  the 


"W.  at  61,513  (footaote  omitted):  accord  id.  at 
61.511-13.  On  rehearing,  the  Commission 
reaffirmed  its  jurisdiction  over  these  transactions. 
December  19.  2001  Order.  97  FERC  at  62,180-87. 

"  As  further  explained  below,  the  MMIP  has  been 
part  of  the  ISO's  and  PX  filed  tariffs  since  19^8. 


MMIP,3o  discussed  in  MMIP  1.1 
(Objectives)  which  provides  in  pertinent 
part: 

This  Protocol  sets  forth  the  workplan 
and,  where  applicable,  the  rules  under 
which  the  ISO  will  monitor  the  ISO 
Markets  to  identify  abuses  of  market 
power,  to  ensure  to  the  extent  possible 
the  efficient  working  of  the  ISO  Markets 
immediately  upon  commencement  of 
their  operation,  and  to  provide  for  their 
protection  from  abuses  of  market  power 
in  both  the  short  term  and  the  long  term, 
and  from  other  abuses  that  have  the 
potential  to  undermine  their  effective 
functioning  or  overall  efficiency  in 
accordance  with  Section  16.3  of  the  ISO 
Tariff.3i 

17.  The  Staff  Final  Report  also  cites 
part  2  of  the  MMIP  which  specifies  what 
are  termed  "Practices  Subject  to 
Scrutiny."  Among  those  practices  are 
two  that  the  Staff  Final  Report  identifies 
as  being  of  particular  concern  to  the 
Commission;  the  first  is  "gaming,"  and 
the  second  is  "anomalous  market 
behavior."  ^^  Gaming  is  defined  at 
Section  2.1.3  of  the  ISO's  MMIP  as 
follows: 

(Tjaking  unfair  advantage  of  the  rules 
and  procediures  set  forth  in  the  PX  or 
ISO  Tariffs,  Protocols  or  Activity  Rides, 
or  of  transmission  constraints  in  periods 
in  which  exist  substantial  Congestion,  to 
the  detriment  of  the  efficiency  of,  and  of 
consumers  in,  the  ISO  Markets. 
"Gaming"  may  also  include  taking 
imdue  advantage  of  other  conditions 
that  may  affect  the  availability  of 
transmission  and  generation  capacity, 
such  as  loop  flow,  facility  outages,  level 
of  hydropower  output  or  seasonal  limits 
on  energy  imports  from  out-of-state,  or 
actions  or  behaviors  that  may  otherwise 
render  the  system  and  the  ISO  Markets 
vulnerable  to  price  manipulation  to  the 
detriment  of  their  efficiency.^s 

18.  Anomalous  market  behavior  is 
defined  at  Section  2.1.1  of  the  ISO's 
MMIP: 

"Anomalous  market  behavior"  *   *   * 
is  *   *   *  behavior  that  departs 
significantly  from  the  normal  behavior 
in  competitive  markets  that  do  not 
require  continuing  regulation  or  as 
behavior  leading  to  unusual  or 
unexplained  market  outcomes.  Evidence 
of  such  behavior  may  be  derived  from 
a  number  of  circumstances,  including: 
withholding  of  Generation  capacity 
under  circumstances  in  which  it  would 
normally  be  offered  in  a  competitive 
market;  unexplained  or  unusual 
redeclarations  of  availability  by 


Generators;  unusual  trades  or 
transactions;  pricing  and  bidding 
patterns  that  are  inconsistent  with 
prevailing  supply  and  demand 
conditions,  e.g.,  prices  and  bids  that 
appear  consistently  excessive  for  or 
otherwise  inconsistent  with  such 
conditions;  and  unusual  activity  or 
circumstances  relating  to  imports  from 
or  exports  to  other  markets  or 
exchanges.34 

2.  The  Staff  Final  Report's  Interpretation 
of  the  MMIP  35 

19.  In  brief,  the  Staff  Final  Report 
interprets  the  MMIP  as  "rules  of  the 
road"  which  the  Commission  may 
enforce,  and  as  barring  the  kinds  of 
practices  at  issue  here.  The  Staff  Final 
Report  explains  that  the  MMIP 
enumerates  objectionably  practices,  the 
MMIP  authorizes  the  ISO  to  impose 
"sanctions  and  penalties"  or  to  refer 
matters  to  the  Commission  for 
appropriate  sanctions  or  penalties,^* 
and  the  MMIP  was  part  of  the  ISO  and 
PX  tariffs  on  file  with  the  Commission 
during  the  relevant  period.^^ 
Accordingly,  entities  that  transact 
through  the  ISO  or  PX  and  engage  in 
such  enumerated  practices  are  in 
violation  of  filed  tariffs.  Further,  the 
Staff  Final  Report  concludes  that 
various  practices  were  violations  of  the 
MMIP  and  thus  violations  of  the  ISO's 
and  PX's  filed  tariffs. 

3.  Comments  Regarding  the  Staff  Final 
Report's  Interpretation  of  the  MMIP 

a.  Supporting  Comments 

20.  Several  commenters  supported  the 
Commission  Staffs  interpretation  of  the 
MMIP.38  They  argue  that:  (1)  The  MMIP 
is  on  file  with  the  Commission  as  part 
of  a  filed  tariff,  and  has  been  for  some 
time,  and  thus  can  be  enforced  by  the 
Commission;  (2)  the  MMIP  applies  to  all 
market  participants,  and  is  expressly 
intended  to  identify  abuses  and  to 
provide  for  protection  from  such  abuses; 


*>  Staff  Final  Report,  ch.  VI  at  6-7. 
"MMIP  1.1. 

32  Staff  Final  Report,  ch.  VI  at  7-10. 
"MMIP  2.1.3. 


"MMIP  2.1.1.5  further  provides  that: 

The  Market  Surveillance  Unit  shall  evaluate,  on 
an  ongoing  basis,  whether  the  continued  or 
persistent  presence  of  such  circumstances  indicates 
the  presence  of  behavior  that  is  designed  to  or  has 
the  potential  to  distort  the  operation  and  efficient 
functioning  of  a  competitive  market,  e.g.,  the 
strategic  withholding  and  redeclaring  of  capacity, 
and  whether  it  indicates  the  presence  and  exercise 
of  market  power  or  of  other  unacceptable  practices. 

35  See  Staff  Final  Report,  ch.  VI  at  8-10. 

"MMIP  7.3. 

"  As  the  Staff  Final  Report  notes,  and  as 
discussed  in  more  detail  below,  the  MMIP  has  been 
part  of  the  ISO  and  PX  tariffson  file  with  the 
Commission  since  1998,  which  encompasses  the 
relevant  period  of  January  1,  2000  through  June  20, 
2001. 

''E.g..  the  California  Parties,  which  include  the 
California  Attorney  General  and  the  California 
Public  Utilities  Commission,  among  others. 
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(3)  the  MMIP  provides  that  the  practices 
that  are  expressly  subject  to  scrutiny  are 
gaming  and  anomalous  market  behavior, 
and  each  is  defined  in  some  detail;  (4) 
while  the  MMIP  does  not  expressly 
prohibit  such  Gaming  Practices  as 
"ricochet"  or  "get  shorty,"  such  a 
standard  would  require  a  level  of  detail 
that  would  be  impossible  to  achieve, 
and  it  would  require  anticipating  all  of - 
the  myriad  ways  that  could  be  dreamed 
up  to  "game"  die  markets,  and  to  spell 
them  all  out  in  the  MMIP;  (5)  it  is  hard 
to  conceive  that  market  participants  as 
sophisticated  as  those  here  did  not 
realize  that  the  kind  of  trading  practices 
at  issue  here  were  inappropriate;  and  (6) 
as  part  of  a  filed  tariff,  the  MMIP 
ultimately  is  for  the  Commission  to 
interpret  and  enforce,  and  the  MMIP 
itself  recognizes  that  the  Commission  is 
the  ultimate  eilforcement  authority. 

b.  Opposing  Comments 

^1.  Several  parties  filed  comments 
opposing  Commission  StafTs 
interpretation  of  the  MMIP.sa  They 
argue  that:  (1)  The  MMIP  was  intended 
to  provide  direction  to  the  ISO  and  not 
be  a  standard  by  which  the  Commission 
prosecuted  market  participants' 
conduct;  (2)  the  MMIP  does  not 
expressly  bar  any  trading  practices;  and 
(3)  the  MMIP  does  not  identify  wiUi 
precision  the  particular  strategies  that 
are  subject  to  scrutiny,  and  thus,  it  is  too 
vague  to  serve  as  a  standard  by  which 
to  judge  market  participants'  conduct. 
They  argue  that  the  Commission  cannot 
hold  market  participants  responsible  in 
these  circumstances,  when  they  have 
not  had  fair  notice  that  the  trading 
practices  at  issue  here  are  prohibited. 
Further,  they  contend  that  there  is 
extrinsic  evidence  indicating  that 
market  participants,  particularly 
including  the  ISO  itself,  did  not  view 
the  MMIP  as  a  bar  to  the  kind  of  trading 
practices  at  issue  here  or  as  a  basis  for 
ordering  disgorgement  of  unjust  profits. 
In  this  respect,  the  parties  argue  that  the 
Commission  to  date  has  never  indicated 
that  it  viewed  the  MMIP  as  a  bar  to  such 
conduct;  its  orders,  to  the  extent  that 
they  have  touched  on  such  matters  at 
all,  have,  in  fact,  implied  the  contrary, 
according  to  the  opposing  commenters. 
They  also  suggest  that  if  the 
Commission  initiates  an  investigation,  it 
would  discourage  new  investment. 

c.  Other  Comments 

22.  The  California  Parties  also  argue 
that  other  tariff  provisions  may  have 
been  violated,  citing  the  following  tariff 
provisions  from  the  ISO  Tariff:  (l) 


^"JS.g.,  California  Generators;  Competitive 
Supolier  Group;  Enron;  Reliant  Resources,  Inc. 


Section  5.5.1  (Plaimed  Maintenance);  (2) 
Section  5.5.3  (Forced  Outages);  (3) 
Section  5.3  (Identification  of  Generating 
Units);  (4)  Section  5.4  (Western  Systems 
Coordinating  Coimcil  (WSCC) 
Requirements);  (5)  Section  2.2.7.2 
(Submitting  Balanced  Schedules);  (6) 
Section  2.5.22.11  (Failiue  to  Conform  to 
Dispatch  Instructions);  and  (7)  Section 
20.3  (Confidential  Information). 

3.  Commission  Determination 

23.  In  sum,  the  MMIP  puts  market 
participants  on  notice  regarding  their 
rights  and  obligations  in  the 
marketplace.  It  serves  as  the  "rules  of 
the  road"  for  market  participants.  It  also 
contemplates  that  these  rules  will  be 
enforced  by  the  Market  Surveillance 
Unit,  in  the  form  of  monitoring  and 
reporting,  or  by  the  appropriate  body  or 
bodies  (including  this  Commission),  in 
the  form  of  corrective  actions.'*''  While 
the  Commission's  role,  in  this  regard, 
may  be  triggered  by  the  referral 
procedures  outlin^  in  the  MMIP,  the 
Commission  also  possesses  the 
authority  to  enforce  a  filed  tariff  even  in 
the  absence  of  a  referral. ''^  That  is,  in  the 
Staff  Final  Report,  Staff  concludes,  and 
we  agree,  that  one  key  function  of  the 
MMIP  is  to  put  market  participants  on 
notice  as  to  the  rules  of  the  road  for 
market  participants,  so  that  the  markets 
operated  by  the  ISO  are  free  from 
abusive  conduct  and  may  function  as 
efficiently  and  competitively  as 
possible.  The  Staff  Final  Report  finds, 
and  again  we  agree,  that  market 
participants  cannot  reasonably  argue 
that  they  were  not  on  notice  that 
conduct  such  as  the  Gaming  Practices 
discussed  below  would  be  a  violation  of 
the  ISO  and  PX  tariffs.  In  short,  the  key 
function  of  the  MMIP  is  to  put  market 
participants  on  notice  of  what  practices 
would  be  subject  to  monitoring  and, 
potentially,  corrective  or  enforcement 
action,  by  either  the  ISO  in  the  first 
instance  or  by  the  Commission,  whose 
role  includes  enforcing  the  terms  and 
conditions  of  filed  rate  schedules. 
Accordingly,  it  is  appropriate  for  us  to 
institute  this  proceeding. 

24.  MMIP  2.3  and  its  several  subparts 
address  how  the  ISO,  including  the 
Market  Surveillance  Unit,  is  to  respond 
to  market  participants  engaging  in  any 
of  the  suspect  practices  delineated  in 
the  MMIP.  While  the  MMIP  outlines 
intermediate  steps  (such  as  arranging  for 
alternative  dispute  resolution  or 
proposing  language  changes  to  the 


•""Sections  2.3,  3.3.4  and  7.3  of  the  MMIP  outline 
the  procedures  to  be  followed  by  the  ISO  and  the 
PX  when  a  market  participant  is  found  to  have 
engaged  in  any  of  the  suspect  practices  delineated 
in  the  MMIP. 

•"  16  U.S.C.  §§824d,  824e.  825h  (2000). 


tariff),  ultimately,  the  MMIP  directs  the 
Market  Surveillance  Unit  to  refer 
matters  to  this  Commission  for 
enforcement.''^  The  MMIP  contemplates 
that,  while  the  ISO  may  try  to  correct 
misconduct  on  its  own,  the  Commission 
is  to  be  "the  court  of  last  resort"  for 
misconduct  committed  by  market 
participants,  including  the  gaming  and/ 
or  anomalous  market  behavior 
misconduct  defined  in  the  MMIP.  While 
part  2  of  the  MMIP  enumerates  suspect 
practices,  MMIP  7.3  authorizes  the  ISO 
to  impose  "sanctions  and  penalties"  or, 
as  particularly  relevant  here,  to  refer 
matters  to  the  Commission  for 
appropriate  sanctions  or  penalties. 

25.  We  agree  with  the  Staff  Final 
Report  that  if  entities  are  foimd  to  have 
engaged  in  the  identified  misconduct, 
they  will  have  violated  the  ISO's  and 
PX's  filed  tariffs  even  if  such  formal 
procedures  as  referral  outlined  in  the 
MMIP  did  not  occur.  The  Commission 
can  enforce  a  filed  tariff  even  when 
there  are  processes  in  that  tariff  which, 
had  they  been  used,  would  have 
assisted  the  Commission.  Ultimately, 
the  Commission  can  enforce  a  filed  tariff 
with  or  without  the  assistance  of  a 
complaint  or  a  referral.-»3 

26.  In  this  regard,  we  note  that  the 
ISO  and  PX  each  initially  submitted  its 
MMIP  (along  with  other  protocols),  for 
informational  purposes  only,  on  October 
31,  1997.  The  Commission,  however, 
found  that  the  protocols,  including  the 
MMIP,  "govern  a  wide  range  of  matters 
which  traditionally  and  typically  appear 
in  agreements  that  should  be  filed  with 
and  approved  by  the  Commission."  "'•' 
The  Commission  accepted  the  protocols, 
including  the  MMIP,  for  filing,  and 
directed  the  ISO  and  PX  each  to  post  the 
protocols  on  its  Internet  site  and  to  file 
its  complete  protocols  pursuant  to 
section  205  of  the  FPA  within  60  days 
of  the  ISO's  and  PX's  Operations  Date 
(that  date  ultimately  was  April  1, 
1998).''5  Accordingly,  die  MMIP  has 
been  part  of  die  ISO's  and  PX's  filed 
tariffs  since  1998,  which  includes  the 
period  January  1,  2000  to  June  20,  2001 
at  issue  here. 

27.  The  Gaming  Practices  Show  Cause 
Order  also  addresses  the  California 
Parties'  argument  that  there  may  have 
been  violations  of  other  tariff 
provisions,  besides  the  MMIP.  That 
order  determines  that  the  WSCC 
requirements  cited  by  the  California 
Parties  make  no  reference  to  gaming 


"2  MMIP  3.3.4. 

"  16  U.S.C.  §§824d,  824e  (2000). 

**  Pacific  Gas  and  Electric  Co..  et  al..  81  FERC 
161.320  at  62.471  (1997). 

«5  Id.  The  ISO  (in  Docket  No.  EC96-19-029.  et  al.] 
and  PX  (in  Docket  No.  EC96-19-28,  et  al.)  each 
made  that  compliance  filing  on  June  1, 1998. 
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strategies  or  anomalous  market  behavior 
(as  does  the  MMIP).  and  therefore,  those 
provisfons  do  not  provide  a  basis  for 
finding  gaming  and/ or  anomalous 
market  behavior.  That  order  also  finds 
that  conduct  involving  arbiti-age, 
underscheduling  and  confidentiality  of 
certain  data  either  (a)  constituted 
Gaming  Practices,  but  did  not  warrant 
remedies.-or  (b)  did  not  constitute 
Gaming  Practices.  Further,  that  order 
states  that  the  Commission  is  currently 
investigating  alleged  violations  related 
to  physical  withholding. 

C.  Overview  ofPX  and  ISO  Operations 

28.  As  explained  in  more  detail  in  the 
Staff  Final  Report  and  the  Gaming 
Practices  Show  Cause  Order,  the  ISO 
operates  much  of  the  transmission  grid 
in  California  and  is  responsible  for  real- 
time operations,  such  as  continually 
balancing  generation  and  load  and 
managing  congestion  on  the 
transmission  system  it  controls.  The  PX 
was  created  primarily  to  operate  two 
markets  in  which  energy  was  traded  on 
an  hourly  basis.  These  were  the  day- 
ahead  and  day-of  markets.  These 
markets  established  a  single  clearing 
price  for  each  hoiu'  across  the  entire  ISO 
control  area,  provided  there  were  no 
transmission  constraints.  Where 
transmission  congestion  existed,  a 
separate  clearing  price  was  established 
for  each  transmission  constrained  area 
or  zone  in  California.  Each  zonal 
clearing  price  was  based  on  adjustment 
bids  submitted  by  sellers  and  buyers. 
The  adjustment  bids  represented  the 
value  to  an  entity  of  increasing  or 
decreasing  (i.e.,  adjusting)  its  use  of  the 
system.  In  essence,  this  is  a  redispatch 
of  the  system  to  deal  with  congestion.*^ 

29.  The  ISO  operates  a  variety  of 
markets  in  order  to  procure  the 
resources  necesseuy  to  reliably  operate 
the  transmission  system,  including  a 
day-ahead  market  and  an  hour-ahead 
market  for  relieving  transmission 
congestion  and  an  energy  market  to 
continuously  balance  the  system's 
energy  needs  in  real  time.  The  latter, 
real-time  market  is  the  final  energy 
market  to  clear  chronologically,  after  all 
other  markets  in  the  region  clear. 
Bilateral  spot  markets  at  trading  hubs 
outside  California  generally  operated  in 
the  time  period  between  the  close  of  the 
PX  market  and  the  ISO  real-time 
market.''^ 


D.  Alleged  Partnership  Gaming 
Involving  Enron 

30.  In  this  section,  we  discuss 
evidence  indicating  that  Enron  worked 
in  concert  with  other  entities,  both 
inside  and  outside  California,  to 
implement  Gaming  Practices  in  ways 
that  manipulated  market  outcomes.  We 
also  discuss  evidence  that  other  entities 
may  have  had  similar  agreements  with 
other  market  participants.   ' 

1.  Alleged  Partnership  Gaming  ^^ 

31.  Enron  created  a  marketing 
program  based  on  the  use  of  other 
entities'  assets,  thus  avoiding  large 
capital  expenditures  and  the  risk  of 
owning  its  own  resources,  to  carry  out 
its  various  Gaming  Practices.  Enron 
focused  not  only  on  partnerships  and 
alliances  with  investor-owned  utilities, 
but  also  on  smaller  utilities,  such  as 
public  utility  districts,  municipalities, 
and  qualifying  facilities.*^  Enron,  using 
these  Partnerships  with  others,  gained 
market  share,  acquired  commercially 
sensitive  data,  acquired  decisionmaking 
authority,  and  promoted  reciprocal 
dealings  and  equity  sharing  of  profits, 
among  other  things,  as  explained  below. 
Enron  formed  these  Partnerships 
without  filing  the  agreements  with  the 
Commission  or  notifying  the 
Commission  as  required  imder  its 
market-based  rate  authorizations. s" 

32.  A  company's  business  strategy  is 
devised  by  top  management.  In  Enron's 
case,  the  business  model  is  described  in 
broad-brush  terms  in  Enron  docmnents 
as  "Skilling's  'Enron  Network'  story." 


*"  For  a  more  detailed  description  of  the  day- 
ahead  auction  process,  see  the  Staff  Final  Report, 
ch.  VI  at  5. 

"'W.  at  5-6. 


«<>The  Staff  Final  Report  (ch.  VI  at  37-44) 
discusses  evidence  of  various  practices  engaged  in 
by  Enron  in  concert  with  other  market  participants. 
This  evidence  demonstrates  how  Enron  and  the 
other  named  market  participants  appear  to  have 
used  their  partnerships,  alliances  or  other 
arrangements  to  engage  in  various  gaming  practices. 
The  show  cause  proceeding  ordered  herein  will 
address  whether  Enron  and  the  other  named  market 
participants  used  their  partnerships,  alliances  or 
other  arrangements  to  engage  in  the  Gaming 
Practices  for  which  the  Commission  seeks 
appropriate  remedies  in  the  Gaming  Practices  Show 
Cause  Order,  but  here  involving  such  conduct  by 
market  participants  acting  in  concert  with  other 
market  participants. 

*'The  other  market  participants  allegedly 
involved  in  Partnership  Gaming  with  Enron  are: 
City  of  Glendale,  California  (Glendale);  Qty  of 
Redding,  California  (Redding):  Colorado  River 
Commission:  Las  Vegas  Cogeneration,  L.P.  (Las 
Vegas  Cogeneration);  Modesto  Irrigation  District 
(Modesto);  Montana  Power  Company  (now  d/b/a 
Northwestern  Energy.  LLC)  (Montana  Power); 
Northern  California  Power  Agency  INCPA); 
Powerex  Corporation  (f/k/a  British  Columbia  Power 
Exchange  Corporation)  (Powerex);  Public  Service 
Company  of  New  Mexico  (PSNM);  and  Valley 
Electric  Association,  Inc.  (Valley  Electric). 

'"See  Eim)n  Power  Marketing,  Inc..  et  al.,  103 
FERC  i  61.343  (2003)  [Enmn);  see  also  16  U.S.C. 
§824d  (2000);  Eiut>n  Power  Marketing,  Inc.,  65 
FERC  1 61.305  at  62.405  (1993);  Enron  Energy 
Services,  Inc.,  81  FERC  1 61,267  at  62,319  (1997). 


Its  promotional  literature  entitled  "Why 
customers  choose  Enron,"  was  intended 
to  convince  others  that  using  Enron, 
with  its  market  knowledge  of 
complicated  markets  such  as  in 
California,  was  a  good  business 
decision;  using  Enron  would  save  these 
entities  labor  and  systems  costs,  and 
importantly,  using  Enron  would  be 
profitable. 

33.  Under  this  business  model,  the 
nature  of  Enron's  interaction  with  its 
business  partners  developed  over  time. 
For  example,  Enron  would  first  offer 
"consulting"  services  that  allowed 
entities  to  outsource  certain  tasks  rather 
than  manage  these  tasks  themselves. 
Enron  gradually  developed  these 
relationships  by  expanding  its  services 
in  an  attempt  to  effectively  control  the 
assets  of  others.  Enron's  compensation 
for  these  "services"  usually  started  with 
a  fee  structure  {e.g.,  a  charge/MWh  for 
scheduling  energy  with  the  PX). 
However,  as  the  original  relationship 
grew  into  a  more  comprehensive 
partnership,  alliance  or  other 
arrangement,  the  compensation 
typically  changed  to  an  equity  basis 
(share  of  profits)  when  the  marketing  of 
wholesale  power  was  involved.  An 
Enron  Services  Handbook  explains  that, 
in  most  instances,  profits  from 
marketing  energy  were  split  on  a  50/50 
basis  while  profits  from  capacity  sales 
for  ancillary  services  were  split  25/75, 
with  25  percent  going  to  Enron  and  75 
percent  to  its  partner. 

34.  The  Staff  Final  Report  cites  a 
presentation  at  an  Energy  West  Power 
Business  Review  Meeting  that 
characterizes  this  business  strategy 
bluntly,  under  a  section  entitled 
"Gaining  Control  of  Assets."  The 
presentation  states: 

Currently  pursuing  two  strategies.  The 
first  is  gaining  control  of  a  variety  of 
small  resources  or  capabilities  around 
the  west.  For  example,  the  combination 
of  El  Paso  Electric,  Las  Vegas  Cogen, 
Valley  Electric,  and  Glendale  joint 
venture  provide  us  with  a  useful  mix  of 
loads  and  resources  in  the  southwest. 
These  transactions  require  relatively 
little  capital,  but  will  require  automated 
IT  links  to  customers  and  more  people 
in  the  logistics  group.  [Citation  omitted.] 

35.  Essentially,  Enron  developed 
initial  business  relationships  with 
entities,  which  over  time  evolved  into 
partnerships,  alliances  and  other 
arrangements  in  which  Enron  could 
gain  control  of  decisionmaking  in  a  way 
that  maximized  profits  for  itself  and  its 
business  partners.  The  Staff  Final 
Report  cites  the  summary  of  the  Energy 
West  Power  Business  Review  Meeting, 
which  states: 
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!  (1)  Currently  provide  scheduling 
services  to  El  Paso  Electric.  Glendale. 
CFE  (Mexico).  Tosco.  Washington  Water 
Power,  and  Enron  Energy  Services. 

[(2)  Use  scheduling  as  a  platform  that 
wll  dovetail  with  click  trade  and  that 
will  lead  to  larger  transactions  that  will 
make  more  money  {e.g.,  joint  vent\ire 
with  the  City  of  Glendale).  [Footnote 
omitted.] 

36.  In  this  regard,  the  Handbook 
contains  a  list  of  California  market 
conditions  with  instructions  for  Enron 
employees  concerning  whom  to  call  and 
what  steps  the  partner  should  follow  in 
order  to  take  advantage  of  a  particular 
market  situation.  For  example,  if  prices 
in  the  California  market  are  high,  the 
Enron  employee  would  refer  to  the 
handbook  section  entitled  "Who  do  you 
call  and  what  action  to  take?"  The 
Enron  employee  first  decides  if  the  price 
is'high  enough  to  be  profitable  to  the 
"customer."  If  it  is  profitable,  the  Enron 
employee  would:  "generate  or  import 
and  fake,  or  increase,  load."  In  this 
situation,  the  Enron  employee  could 
call,  for  example.  Glendale  or  Valley 
Electric  and  instruct  them  to  increase 
imports  into  the  California  ISO  control 
area;  the  Handbook  lists  the 
transmission  paths  to  be  used.  Or  the 
Enron  employee  could  call,  for  example. 
Redding  and  instruct  it  to  increase 
generation  in  northern  California  to 
implement  this  strategy.  The  pricing 
structure  for  this  strategy  specifies  an 
even  50/50  split  of  profits  between 
Enron  and  its  partner.  In  another 
example,  the  Handbook  alerts  the  Enron 
employee  to  check  to  see  if  there  are 
high  ancillary'  service  prices.  In  that 
sibiation,  the  Enron  employee  should 
"call  Glendale.  Puget  and  El  Paso 
Electric  to  try  to  get  ancillary  services 
bids  in"  and  "call  customers  and  have 
them  'bid  in'  more." 

37.  The  Handbook  also  includes  a  list 
of  steps  to  take  if  the  prices  in  California 
are  low.  In  this  situation,  the 
instructions  call  for  the  opposite 
strategy:  "artificially  reduce  load  and 
export."  The  same  coxmterparties  are 
listed  with  corresponding  delivery 
points  for  exporting  their  resoiuces  out 
of  Cahfomia.  A  similar  pricing  structure 
is  also  listed.  Other  Enron  documents 
describe  arrangements  that  go  beyond 
joint  coordinated  activity  and  describe 
total  Enron  control  of  decisionmaking 
authority.51 

38.  A«  its  relationship  with  a 
customer  grew,  Enron  also  collected 
da^a  from  the  customer,  which  it  then 


'iThe  Staff  Final  Report  notes  that,  in  an  August 
22. 2000  West  Mid-Market  Quarterly  Business 
Review.  Enron  states  that  it  "touched/managed 
3,500  MW/day."  Staff  Final  Report,  ch.  VI  at  41. 


used  for  its  own  trading  and  marketing 
activities.  For  example,  its  strategy 
allowed  "Enron  to  know  as  much  or 
more  about  the  customer's  near  term 
position."  Finally,  under  this  strategy. 
Enron  planned  to: 

Store  operational  data  that  the 
customer's  merchant  group  would  not 
normally  be  storing.  Provide  service 
aroimd  analysis  and  manipulation  of 
data.  [Enron  North  America]  would  own 
the  data — a  potential  to  lock  customers 
in— if  they  leave  [Enron  North  America] 
their  data  stays  here. 

39.  The  Staff  Final  Report  states  that 
the  evidence  indicates  that  Enron,  on  its 
own,  could  not  have  implemented  all  of 
its  Gaming  Practices;  it  was  only  with 
the  cooperation  of  others  that  these 
strategies  could  have  been  executed.  We 
agree,  h  appears  that  Enron  used  these 
partnerships  and  alliances  to  employ 
Gaming  Practices  in  violation  of  the  ISO 
and  PX  tariffs.  At  Enron's  direction, 
other  entities  both  inside  and  outside 
California  made  business  decisions  that 
capitalized  on  market  conditions  in  an 
effort  to  maximize  profits  from  their 
assets  on  a  coordinated  basis,  and 
changed  market  outcomes.  Market 
problems  and  dysfunctions,  in  short, 
were  considered  opportunities. 

40.  Fiulher,  as  discussed  in  an  order 
being  issued  concurrently  with  this 
order,  Timothy  N.  Belden  and  Jeffrey  S. 
Richter,  former  Enron  executives,  signed 
plea  agreements  in  which  they  state  that 
they  engaged  in  fraudulent  schemes  in 
the  California  markets  in  order  to  obtain 
increased  revenue  from  wholesale 
electricity  customers  and  other  market 
participants  in  Califomia.^^ 

41.  In  sum,  it  appears  that  Enron 
systematically  acted  in  partnership  or 
otherwise  in  alliance  with  others, 
without  the  Commission's  knowledge, 
to  game  the  market.  The  collective 
JDehavior  of  these  entities  turned  defects 
in  market  rules  and  market  structures 
into  profit-making  opportunities  for 
Enron  and  its  partners. 

42.  Based  on  the  analysis  provided  in 
the  Staff  Final  Report  and  the  evidence 
described  in  the  Staff  Final  Report,  we 
find  that  Enron  and  the  other  entities 
with  whom  it  had  partnership,  alliance 
or  other  arrangements  like  those 
described  above  appear  to  have  jointly 
engaged  in  market  manipulation 
schemes  that  had  profound  adverse 
impacts  on  market  outcomes,  and  that 
violated  the  ISO  and  PX  tariffs  for 
which  the  monetary  remedy  of 
disgorgement  of  unjust  profits  and  other 


"  See  Enron.  103  FERC  1 61 ,343  at  P  54  (2003) 
(citing  U.S.  V.  Timothy  N.  Belden,  (N.D.  Cal.  Case 
No.  CR02-0313-MJJ);  U.S.  v.  Jeffrey  S.  Richter. 
(N.D.  Cal.  Case  No.  CR03-002e-MJ)). 


appropriate,  additional  non-monetary 
remedies  may  be  appropriate. 
Accordingly,  we  institute  a  show  cause 
proceeding  with  respect  to  the  alleged 
Partnership  Gaming  involving  Enron,  as 
discussed  below. 

2.  Other  Alleged  Partnership  Gaming 

43.  The  Staff  Final  Report  states  that 
other  entities  appear  to  have  engaged  in 
promotional  activities  similar  to  Enron 
in  an  attempt  to  form  strategic  alliances. 
For  example,  according  to  the  Staff 
Final  Report.  Sempra  Energy  Trading 
Corporation  (Sempra)  and  PSNM  may 
have  competed  with  Enron  in  an 
attempt  to  perform  similar  services  for 
El  Paso  Electric  Company.  The  Staff 
Final  Report  further  states,  and  the 
California  Parties  argue,  that  other 
evidence  indicates  that  various  entities 
appear  to  have  had  agreements  with 
other  market  participants  that  had 
similar  attributes  as  the  Enron 
partnership,  alhance  and  other 
arrangements  discussed  above  [e.g., 
coordinating  activities).  These  apparent 
partnerships,  alliances  or  other 
arrangements  are  alleged  to  be  between: 
(1)  Sempra  and  Eugene  Water  and 
Electricity  Board  (EWEB),  Coral  Power. 
LLC  (Coral),  or  PSNM;  (2)  Coral  and 
Glendale;  and  (3)  PSNM  and  Aquila, 
Inc.  (Aquila),  Constellation  Power 
Source,  hic.  (Constellation),  El  Paso 
Merchant  Energy,  L.P.  (El  Paso 
Merchant),  Enron.  Idaho  Power 
Company  (Idaho  Power),  Koch  Energy 
Trading,  Inc.  (Koch),  MIECO,  Morgan 
Stanley  Capital  Group  (Morgan  Stanley), 
PECO,  PacifiCorp,  Poweerex,  Sempra  or 
TransAlta  Energy  Marketing  (U.S.)  Inc. 
and  TransAlta  Energy  Marketing 
(California)  Inc.  (TransAlta)." 

44.  Based  on  the  analysis  provided  in 
the  Staff  Final  Report  and  the  evidence 
described  in  the  Staff  Final  Report,  we 
find  that  these  entities,  through 
partnership,  alliance  or  other 
arrangements  like  those  described  above 
appear  to  have  jointly  engaged  in  market 
manipulation  schemes  that  had 
profound  adverse  impacts  on  market 
outcomes,  and  that  violated  the  ISO  and 
PX  tariffs  for  which  the  monetary 
remedy  of  disgorgement  of  unjust  profits, 
and  other  appropriate,  additional  non- 
monetary remedies  may  be  appropriate. 
Accordingly,  we  institute  a  show  cause 
proceeding  with  respect  to  the  alleged 
Partnership  Gaming,  as  discussed 
below. 


S3  See  Staff  Final  Report,  ch.  VI  at  44.  See  also 
(Exh.  No.  CA-l)  (100  Days  Testimony  of  California 
Parties'  witness  Dr.  Fox-Penner),  citing  Exh.  No. 
CA-187,  regarding  California  Parties'  allegations  of 
partnership  gaming  involving  PSNM. 
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E.  Show  Cause  Order  and  Institution  of 
Trial-Type  Evidentiary  Proceeding 

45.  As  described  above,  we  find  that 
the  Partnership  Entities  identified 
above,  through  their  partnerships, 
alliances  or  other  arrangements,  may 
have  engaged  in  Gaming  Practices  as 
identified  in  the  Gaming  Practices  Show 
Cause  Order,  that  violated  the  ISO's  and 
PX's  filed  tariffs. 

46.  Accordingly,  we  require  these 
entities  to  show  cause,  in  a  trial-type 
evidentiary  proceeding  to  be  held  before 
an  ALJ,  why  they  should  not  be  foimd 
to  have  engaged  in  Gaming  Practices  in 
violation  of  the  ISO's  and  PX's  tariffs.^* 
They  shall  submit  their  show  cause 
responses  within  30  days  of  the  date  of 
this  order. 

47.  We  also  require  the  Partnership 
Entities  to  (1)  inventory  all  revenues 
from  their  partnerships,  alliances  or 
other  arrangements  discussed  above  and 
(2)  file  these  revenue  figures  as  well  as 
file  all  related  correspondence,  e-mail, 
memoranda,  tapes,  phone  logs, 
transaction  data,  billing  statements  and 
agreements  as  part  of  their  show  cause 
responses.  This  requirement  applies  to 
both  sides  of  an  agreement  regardless  of 
whether  the  entity  is  supplying  or 
receiving  service.  If  a  Partnership  Entity 
does  not  provide  this  information  and  it 
is  later  discovered  that  such  agreements 
exist,  that  may  be  grounds  for  other 
possible  remedies. 

48.  In  addition,  we  direct  the  ALJ  to 
hear  evidence  and  render  findings  and 
conclusions  quantifying  the  full  extent 
to  which  the  entities  named  herein  may 

^  have  been  unjustly  emiched  as  a  result 
"  of  their  conduct.^s  and  the  ALJ  may 
recommend  the  monetary  remedy  of 
disgorgement  of  unjust  profits  and  any 
other  additional,  appropriate  non- 
monetary remedies.  For  example,  the 
ALJ  may  consider  non-monetary 
remedies  such  as  revocation  of  a 
Partnership  Entity's  market-based  rate 
authority  and  revisions  to  a  Partnership 


Entity's  code  of  conduct  if  the  ALJ  finds 
such  remedies  appropriate.^* 

49.  Given  the  commonality  of  issues 
of  law  and  fact  presented  herein,  we 
consolidate  Docket  Nos.  EL03-180-0O0, 
EL03-181-000,  EL03-182-000,  EL03- 
183-000,  EL03-184-OO0,  EL03-185- 
000,  EL03-186-000,  EL03-187-000, 
ELD3-188-O00,  EL03-189-000,  EL03- 
190-000,  EL03-191-000,  EL03-192- 
000,  EL03-193-0OO.  EL03-194-O0O, 
EL03-1 95-000,  EL03-1 96-000,  ELOS- 
197-000,  EL03-198-000,  EL03-199- 
000,  EL03-200-000,  EL03-201-000, 
EL03-202-000  and  EL03-203-000,  for 
purposes  of  hearing  and  decision. 

The  Commission  Orders: 

(A)  The  Partnership  Entities  are 
hereby  directed  to  submit  show  cause 
responses  within  30  days  of  the  date  of 
this  order,  as  discussed  in  the  body  of 
this  order. 

(B)  Piu^uant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  the 
Federal  Power  Act,  and  pursuant  to  the 
Commission's  Rules  of  Practice  and 
Procediu^  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR  Chapter  I), 

a  public  hearing  shall  be  held  in  Docket 
Nos.  EL03-18O-O0O,  EL03-181-000, 
EL03-182-000,  EL03-183-OO0,  EL03- 
184-000,  EL03-185-000,  EL03-186- 
000,  EL03-187-000.  EL03-188-000, 
EL03-189-000,  EL03-190-000,  EL03- 
191-000,  EL03-192-000,  EL03-193- 
000,  EL03-194-000,  EL03-195-000, 
EL03-196-000,  EL03-197-000,  EL03- 
198-000,  EL03-199-000,  EL03-200- 
000,  EL03-201-000,  EL03-202-O00  and 
EL03-203-000;  (1)  Where  the 
Partnership  Entities  shall  show  cause 
why  they  should  not  be  found  to  have 
jointly  engaged  in  the  above-described 
Gaming  Practices  in  violation  of  the 
ISO's  and  PX's  tariffs;  and  (2)  where  the 
appropriate  remedies  may  be  identified 
and  quantified,  as  discussed  in  the  body 
of  this  order. 


(C)  Any  interested  person  desiring  to 
be  heard  in  these  proceedings  should 
file  a  notice  of  intervention  or  motion  to 
intervene  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington,  DC  20426,  in 
accordance  with  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  §  385.214).  within  21 
days  of  the  date  of  this  order. 

(D)  An  administrative  law  judge,  to  be 
designated  by  the  Chief  Administrative 
Law  Judge,  shall  convene  a  prehearing 
conference  in  this  proceeding  to  be  held 
within  approximately  fifteen  (15)  days 
of  the  filing  of  the  show  cause 
submissions  ordered  in  Ordering 
Paragraph  (A)  above,  in  a  hearing  room 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426.  Such  conference 
shall  be  held  for  the  purpose  of 
establishing  a  proceduraJ  schedule.  The 
presiding  judge  is  authorized  to 
establish  procedural  dates  and  to  rule 
on  all  motions  (except  motions  to 
dismiss),  as  provided  in  the 
Commission's  Rules  of  Practice  and 
Procedure. 

(E)  Docket  Nos.  EL03-1 80-000,  EL03- 
181-000,  EL03-182-000.  EL03-183- 
000,  EL03-184-000,  EL03-185-000, 
EL03-186-O00,  EL03-187-000,  EL03- 
188-000,  EL03-189-b00,  EL03-19O- 
000.  EL03-191-000,  EL03-192-000, 
EL03-193-O00,  EL03-194-O00.  EL03- 
195-000,  EL03-196-000,  EL03-197- 
000,  EL03-198-O00,  EL03-199-000. 
EL03-200-000.  EL03-201-000.  EL03- 
202-000  and  EL03-203-000  are  hereby 
consolidated  for  purposes  of  hearing 
and  decision. 

(F)  The  Secretary  is  hereby  directed  to 
publish  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission.  Commissioner  Massey 
dissented  in  part  with  a  separate  statement  • 
attached 

Magalie  R.  Salas, 

Secretary. 


Department  of  Energy,  Federal  Energy  Regulatory  Commission 


Enron  Power  Marketing,  Inc.  and  Enron  Energy  Services  Inc 

Aquila,  Inc 

City  of  Glendale.  California 

City  of  Redding,  California 


Docket  No. 


EL03-1 80-000 
EL03-181-000 
EL03-1 82-000 
EL03-1 83-000 


"We  incorporate  the  Staff  Final  Report  and  the 
underlying  record  in  Docket  No.  PA02-2-000  by 
reference  into  the  record  in  this  proceeding. 

"  We  will  permit  the  parties  to  introduce  relevant 
evidence  from  the  100  Days  Evidence  proceeding. 
See  San  Diego  Gas  &  Electric  Co.,  101  FERC 
161,186  (2002)  (allowing  California  parties  100 
days,  concluding  February  28.  2003,  to  conduct 
discovery  into  market  manipulation  by  various 


sellers  during  the  western  power  crisis  of  2000  and 
2001). 

As  discussed  in  the  Staff  Final  Report  and  in  the 
body  of  this  order,  there  is  evidence  of  gaming  and/ 
or  anomalous  market  behavior  sufRcient  to  require 
the  Partnership  Entities  to  show  cause  why  they 
should  not  be  found  to  have  employed  Gaming 
Practices  in  violation  of  the  ISO's  and  PX's  tariffe. 
As  a  result,  the  burden  of  going  forward  will  be 


placed  on  the  Partnership  Entities.  However,  the 
ultimate  burden  is  upon  the  Commission.  To  that 
end,  the  Commission  is  aware  that  many  parties  in 
California  and  elsewhere  in  the  West  have  sought 
a  forum  in  which  to  address  the  issues  raised  in  this 
proceeding.  Those  parties  may  participate  in  this 
proceeding  upon  requesting  and  being  granted 
intervenor  status. 
**See  supra  P  1. 
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Department  of  Energy,  Federal  Energy  Regulatory  Commission— Continued 


Ootorado  River  Commission , 

Constellation  Power  Source,  Inc  " ' 

Coral  Power,  LLC !!!!"!!!!!!!!!!!!!!!!.!!!!!!!!!" " ' 

El  Paso  Merchant  Energy,  L.P !!!!!!!"!!!!!!!! 

Eugene  Water  and  Electricity  Board  ."!..!!!!."!!!!"!!!"!!!!!"!!"!!"!!"!! ! " 

Idaho  Power  Company ""'  "  ' 

Koch  Energy  Trading,  Inc "!!!!!!!!!!!!!!!!!!!."!!"!!!! ""■ 

Las  Vegas  Cogeneratlon,  LP  

MiEco ".Z'"ZZZ 

Moaesto  Irrigation  District !"!!!!!!!!!!!!!!!!!!"!!!!!"!!!!!!!! '• 

Montana  Power  Company !!!!!!!!!!."!!!!!!!!! ' 

Morgan  Stanley  Capital  Group ."!!!!!..""!!!!!!!!!!!!!!.!!!!!!! - 

Northem  California  Power  Agency ."'""'"""^1"' 

PacifiCorp  - 

PECO """!"""Z"z;""Z" ;; 

Powerex  Corporation  (f/k/a  British  Columbia  Power  Exchange  Corporation) " 

Public  Sen/ice  Company  of  New  Mexico  T 

Sempra  Energy  Trading  Corporation  ..!!!!."!!" "' ''' 

TransAlta  Energy  Mariteting  (U.S.  Inc.  and  TransAlta  Enerw  literketirig  (Caiifomia^       

Valley  Electric  Association,  Inc „...  


Docket  No. 


EL03- 184-000 
EL03-1 85-000 
EL03-1 86-000 
EL03-1 87-000 
EL03-1 88-000 
EL03-1 89-000 
EL03-1 90-000 
EL03-191-000 
EL03H  92-000 
EL03-1 93-000 
EL03-1 94-000 
EL03-1 95-000 
EL03- 196-000 
EL03-1 97-000 
EL03-1 98-000 
EL03-1 99-000 
EL03-200-000 
EL03-201-000 
EL03-202-000 
EL03-203-000 
(Consolidated) 


(Issued  June  25,  2003) 

MASSEY,  Commissioner,  dissenting  in  part: 
fToday  the  Commission  takes  another  step 
toward  addressing  the  market  manipulation 
that  contributed  to  the  extraordinary  Western 
power  crisis.  I  support  this  show  cause  order, 
and  applaud  the  Commission  for  dealing 
with  these  issues.  I  write  separately  to 
express  my  disagreement  with  two  aspects  of 
the  order. 

First,  I  would  not  limit  the  monetary 
penalty  for  tariff  violations  to  disgorgement 
of  unjust  profits.  Market  manipulation  can 
raise  the  single  market  clearing  price  paid  by 
all  market  participants  and  collected  by  all 
sellers.  The  Federal  Power  Act  requires  that 
all  rates  and  charges  be  just  and  reasonable. 
Where  the  market  has  been  manipulated  so 
as  to  affect  the  market  clearing  price,  that 
price  is  not  just  and  reasonable  and  is 
therefore  unlawful.  Simply  requiring  that  bad 
actors  disgorge  their  individual  profits  does 
not  make  the  market  whole  because  all 
sellers  received  the  unlawful  price  caused  by 
the  manipulation.  The  narrow  remedy  of 
profit  disgorgement  is  not  an  adequate 
remedy  for  the  adverse  effect  of  the  bad 
behavior  on  the  market  price,  and  may  not 
be  an  adequate  deterrent  to  future  behavior. 
The  appropriate  remedy  may  be  that  the 
manipulating  seller  makes  the  market 
whole.'  Unfortunately,  today's  order  appears 
to  take  this  remedy  off  of  the  table.  I  would 
profer  to  wait  to  see  the  extent  of  harm  that 
specific  behaviors  caused  before  addressing 
the  remedy  issue. 

Second,  I  would  not  apply  the  show  cause 
order  to  non-public  utilities  that  are 
otherwise  not  jurisdictional.  Today's  order 
uses  the  same  rationale  for  doing  so  as  was 
used  to  extend  a  refund  obligation  to  non- 
public utilities  in  our  July  25,  2001  Order.* 


'  The  Commission  has-accepted  the  make  the 
market  whole  remedy  as  part  of  a  settlement  for 
withholding  generation  from  the  California  PX 
market.  See  102  FERC 1 61,108  (2003). 

2  San  Diego  Gas  &  Electric  Company  et  al..  96 
FERC161,120(2001). 


I  disagreed  with  the  rationale  at  that  time, 
and  I  still  do  not  believe  the  Commission  has 
this  authority. 

For  these  reasons,  I  dissent  in  part  from 
today's  order. 

William  L.  Massey, 

Commissioner. 

[FR  Doc.  03-16822  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-499-003] 

Equitrans,  L.P.;  Notice  of  Compliance 
Filing 

June  26,  2003. 

Take  notice  that  on  June  20,  2003^, 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets  to*become  effective  on 
October  1,  2002: 

First  Revised  Sheet  No.  226 
First  Revised  Sheet  No.  227 
First  Revised  Sheet  No.  228 
Second  Revised  Sheet  No.  229 
Secoiwi  Revised  Sheet  No.  275 
Substitute  Second  Revised  Sheet  No.  276 
Substitute  Original  Sheet  No.  276A 
Substitute  Original  Sheet  No.  276B 
Substitute  Original  Sheet  No.  276C 
Substitute  Original  Sheet  No.  276D 
Second  Substitute  Fourth  Revised  Sheet  No. 
308 

Equitrans  states  that  the  foregoing 
tariff  sheets  are  being  filed  to  comply 
with  the  Commission's  Letter  Order, 
issued  herein  on  April  23,  2003. 

Equitrans  further  states  that  its  filing 
is  being  served  on  all  parties  to  these 


proceedings,  on  all  of  Equitrans' 
existing  customers  and  upon  the 
Pennsylvania  Office  of  Consumer 
Advocate,  Pennsylvania  Public  Utility 
Commission  and  the  West  Virginia 
Public  Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimfiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppoTt@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  7,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16751  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-343-006  and  RPOO-629- 
002] 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of 
Compliance  Filing 

June  26,  2003. 

Take  notice  that  on  June  20,  2003, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  the 
revised  tariff  sheets  listed  in 
Appendices  A-1  and  A-2,  to  the  filing. 
An  effective  date  of  June  1 ,  2003  is 
requested  for  the  tariff  sheets  listed  in 
Appendix  A-1,  and  an  effective  date  of 
June  1 ,  2003  for  the  tariff  sheets  in 
Appendix  A-2. 

KMIGT  states  that  it  is  filing  the 
above-referenced  tariff  sheets  in 
compliance  with  the  Commission's 
Order  No.  637  and  with  the 
Commission's  "Order  on  Rehearing  and 
Compliance  Filing"  dated  May  22,  2003 
in  Docket  No.  RPOO-343. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  on  the 
official  service  list  for  this  proceeding. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  §  38.5.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mwv./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  July  2,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-16749  Filed  7-2-03;  8:45  am] 

BIUMG  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-327-000] 

Southern  Natural  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  27.  2003. 

Take  notice  that  on  June  20.  2003. 
Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama,  filed  a  request  pursuant  to 
Sections  157.205.  157.208(b)(2)  and 
157.211(a)(2)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  under  the  Natural  Gas  Act 
(NGA),  as  amended,  and  blanket 
certificate  authority  granted  September 
1.  1982,  in  Docket  No.  CP82-406-000. 
20  FERC  H  62,414  for  authorization  to 
construct  and  operate  a  new  delivery 
point  to  Tamko  Roofing  Products.  Inc. 
(Tamko)  in  Tuscaloosa  County. 
Alabama,  all  as  more  fully  set  forth  in 
the  request,  which  is  on  file  with  the 
Commission,  and  open  for  public 
inspection.  This  filing  is  available  for 
review  at  the  Conunission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov,  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659. 

Southern  proposes  to  construct  and 
operate  certain  measurement  and  other 
appurtenant  facilities  to  provide  up  to 
1 .800  Mcf/day  of  transportation  service 
for  Tamko,  under  Southern's  Rate 
Schedule  IT.  Service  to  the  Tamko  Plant 
will  be  provided  at  a  new  delivery  point 
to  be  located  at  approximately  Mile  Post 
20.625  on  Southern's  12-inch 
Montgomery-Columbus  Line  in 
Tuscaloosa  Coimty,  Alabama.  Southern 
and  Tamko  have  complied  with  all  of 
the  requirements  under  Section  36  of 
the  General  Terms  and  Conditions  of 
Southern's  FERC  Gas  Tariff,  7th  Revised 
Volume  No.  1  for  the  installation  of  the 
direct  delivery  connection  by  Southern. 
Tamko  will  reimburse  Southern  for  the 
estimated  $235,100  cost  of  constructing 
and  installing  the  proposed  facilities 
pursuant  to  an  executed  Construction 
and  Reimbursement  Agreement  dated 
May  30.  2003. 

Southern  states  that  the  installation  of 
the  proposed  facilities  wiU  have  no 
adverse  effect  on  its  ability  to  provide 
its  firm  deliveries.  Any  questions 
regarding  this  filing  should  be  directed 


to  John  Griffin.  Senior  Counsel, 
Southern  Natural  Gas  Company,  P.O.  ' 
Box  2563,  Birmingham,  Alabama 
35202-2563  or  call  205-325-7133. 

Any  person  or  the  Commission's  staff 
may,  within  45  day  after  issuance  of  the 
instant  notice  by  the  Commission,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  fifing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  NGA.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas,    ,  e 

Secretary. 

[PR  Doc.  03-16852  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  6717-<J1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunflower  Electric  Power  Corporation, 
Xcel  Energy  Inc.;  Notice  of  Alternative 
Dispute  Resolution  Meeting 

June  26.  2003. 

The  Commission's  Dispute  Resolution 
Service  has  been  asked  to  mediate  an 
informal  Alternative  Dispute  Resolution 
(ADR)  meeting  on  Monday,  July  14  and 
Tuesday.  July  15,  2003,  to  discuss 
Sunflower  Electric  Power  Corporation's 
(Sunflower)  proposal  to  Xcel  Energy  Inc. 
(Xcel)  to  relocate  a  High  Voltage  Direct 
Current  converter  station  in  connection 
with  Xcel's  construction  of  a  DC  tie  line. 
Current  plans  call  for  construction  of 
the  converter  station  at  Lamar, 
Colorado,  but  both  Simflower  and  Xcel 
recently  have  been  discussing  and 
negotiating  the  possibility  of  locating 
the  converter  station  near  Holcomb, 
Kansas.  Sunflower  and  Xcel  have  agreed 
to  participate  in  the  meeting.  The 
purpose  of  this  notice  is  to  invite  others 
who  have  a  significant  interest  in  this 
matter  to  also  attend. 


I  The  meeting  will  begin  at  10:00  a.m. 
cm  Monday,  July  14,  and  wrill  be  held  in 
the  law  offices  of  Ballard,  Spahr, 
Andrews  &  IngersoU,  LLP,  at  Suite  2300, 
1225  17th  Street,  Denver,  Colorado, 
80202  .  Please  plan  for  the  meeting  to 
flow  over,  as  necessary,  into  Tuesday, 
July  15,  2003. 

Steven  A.  Rothman,  a  mediator  with 
the  Commission's  Dispute  Resolution 
Service,  will  chair  the  meeting.  He  will 
be  joined  by  Darrell  Blakeway,  a 
raembet  of  the  Commission's  Office  of 
Markets  and  Investigations  staff,  as  a  co- 
mediator.  Mr.  Rothman  and  Mr. 
Blakeway  are  available  to  communicate 
in  private  with  any  interested  person 
prior  to  the  meeting.  Questions  about 
the  meeting  may  be  referred  to  Mr. 
Rothman  at  (202)  502-8643— 
Steven.Rothman@ferc.gov.,  or  Mr. 
Blakeway  at  (202)  502-8437— 
DarrelI.Blakeway@ferc.gov.  Please  let 
Mr.  Rothman  or  Mr.  Blakeway  know  by 
Thursday,  July  10,  2003,  if  you  plan  to 
attend  the  meeting. 

Parties  may  also  communicate  with 
Richard  Miles,  the  Director  of  the 
Commission's  Dispute  Resolution 
Service  at  1  877  FERC  ADR  (337-2237) 
or  (202)  502-8702.  Mr.  Miles  is  also 
available  at  Richard.Miles@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16746  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-321-000] 

Tennessee  Gas  Pipeline  Corporation; 
Notice  of  Request  Under  Bianltet 
Authorization 

June  26,  2003. 

Take  notice  that  on  June  17,  2003, 
Tennessee  Gas  Pipeline  Corporation 
(Tennessee),  9  East  Green  way  Plaza, 
Houston,  Texas  77046,  filed  in  Docket 
No.  CP03-321-000  a  request  pursuant  to 
sections  157.205  and  157.208  of  the 
Federal  Energy  Regulatory 
Commission's  regulations  (18  CFR 
sections  157.205  and  157.208)  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  uprate  its  West  Calaboose  and 
Calaboose-Portilla  laterals  located  in 
San  Patricio  County,  Texas,  through  an 
increase  in  maximxun  allowable 
operating  pressure  (MAOP),  under 
Tennessee's  blanket  certificate  issued  in 
Docket  No.  CP82-4 13-000,  pursuant  to 
section  7  of  the  NGA,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
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file  with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
or  may  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  using 
the  "FERRIS"  link.  Enter  the  docket 
niunber  excluding  the  last  three  digits  in 
the  docket  number  field  to  access  &e 
dociunent.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Tennessee  proposes  to  increase  the 
MAOP  of  its  West  Calaboose  lateral 
(Line  4A-100)  from  704  to  750  psig  and 
of  its  Calaboose-Portilla  (Line  4A-200) 
lateral  from  721  to  750  psig  to  facilitate 
receipts  of  natural  gas.  Tennessee  states 
that  Lines  4A-100  and  4A-200  are 
supply  laterals  connected  to 
Tennessee's  parallel  mainlines 
designated  as  Line  No.  100-1  and  100- 
2.  Tennessee  further  states  that  the 
MAOP  of  its  mainline  is  750  psig,  but 
whenever  the  pressure  on  the  mainline 
exceeds  700  psig,  producers  on  the 
laterals  must  be  shut  in  to  avoid 
pressure  buildup  that  exceeds  the  704 
psig  MAOP  limits  on  the  two  laterals. 
Tennessee  states  that  it  proposes  these 
uprates  so  that  it  can  consistently  and 
reliably  receive  natiu-al  gas  from  the 
affected  producers  located  on  these 
lateral  lines.  Tennessee  states  that  the 
estimated  cost  of  the  project  will  be 
approximately  $167,840. 

Tennessee  states  that:  (1)  The 
proposed  increases  in  MAOP  for  the  two 
laterals  do  not  require  the  construction 
of  any  new  pipeline  facilities  and  will 
involve  minimal  ground  disturbance;  (2) 
the  uprate  testing  will  be  performed 
using  nitrogen  gas,  and  therefore, 
Tennessee  expects  no  adverse 
environmental  impact;  (3)  the  testing 
will  be  performed  in  accordance  with 
Department  of  Transportation  standards 
contained  in  part  192  of  Title  49;  and  (4) 
all  work  will  be  performed  within 
Tennessee's  existing  rights-of-way.  All 
affected  landowners  will  be  notified  of 
the  proposed  procedvu^  by  first  class 
mail  in  accordance  with  Section 
157.203(d)  of  the  Commission's 
Regulations  (18  CFR  157.203). 

Any  questions  concerning  this  request 
may  be  directed  to  Jacques  Hodges, 
Attorney,  Tennessee  Gas  Pipeline 
Company,  9  East  Greenway  Plaza, 
Houston,  Texas  77046,  at  (832)  676- 
5509  or  fax  (832)  676-2251  or  Veronica 
HUl,  Certificates  &  Regulatory 
Compliance,  Tennessee  Gas  Pipeline 
Company,  9  East  Greenway  Plaza, 
Houston,  Texas  77046,  at  (832)  676- 
3295  or  fax  (832)  676-2231. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 


the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  section 
157.205  of  the  regulations  imder  the 
NGA  (18  CFR  157.205),  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  shall  be  deemed  to  be 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  tima 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  NGA.    . 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

Nfagalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16744  Filed  7-2-03:  8:45  ami 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-205-000] 

Watts  United  Power,  Comptainant,  v. 
Idaho  Power  Company,  Inc., 
Respondent;  Notice  of  Complaint 

June  27,  2003. 

Take  notice  that  on  June  26,  2003, 
Watts  United  Power  (Watts)  tendered  for 
filing  with  the  Federal  Energy 
Regulator^'  Commission  (Commission)  a 
complaint  against  Idaho  Power 
Company,  Inc.  (Idaho  Power)  pursuant 
to  the  Commission's  Rule  218  (18  CFR 
385.-218). 

Watts  alleges  that  Idaho  Power 
violated  the  terms  of  its  Open  Access 
Transmission  Tariff  (OATT)  by 
overcharging  for  interconnection 
services  and  charging  for 
interconnection  related  services  that  are 
not  provided  for  in  its  tariffs.  In 
addition.  Watts  alleges  that  Idaho  Power 
violated  its  tariff  by  engaging  in 
discriminatory  treatment  in  an  attempt 
to  prevent  Watts  from  actively 
competing  against  Idaho  Power  in  the 
wholesale  electric  markets. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  July  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16853  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER03-895-000  and  ER03-895- 
001] 

White  Pine  Copper  Refinery,  Inc.; 
Notice  of  Issuance  of  Order 

June  27,  2003.  .v. 

White  Pine  Copper  Refinery,  Inc. 
(White  Pine)  filed  an  application  for 
market-based  rate  authority,  with  an 
accompanying  tariff.  The  proposed  tariff 
provides  for  wholesale  sales  of  electric 
power  and  energy  at  market-based  rates. 
White  Pine  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  White  Pine  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  White  Pine. 

On  June  25,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 


request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  White  Pine  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

®MDBO  Notice  is  hereby  given  that 
the  deadline  for  filing  motions  to 
intervene  or  protests,  as  set  forth  above, 
is  July  28,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above.  White 
Pine  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
piu-poses  of  White  Pine,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  White  Pine's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the' docket  nimiber  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-16855  Filed  7-2-03;  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99^381-010] 

Wyoming  interstate  Company,  Ltd.; 
Notice  of  Compliance  Filing 

June  26,  2003. 

Take  notice  that  on  June  20,  2003, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  the  following  tariff 
sheets,  to  become  effective  July  21, 
2003: 

First  Revised  Sheet  No.  4D 
Second  Revised  Sheet  No.  4E 
Third  Revised  Sheet  No.  57K 

WIC  states  that  these  tariff  sheets 
remove  rates  for  parties  contesting  the 
rate  case  settlement  that  are  no  longer 
applicable. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access"  the  document. 

For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnhneSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  2,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-16752  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-90-001] 

AES  Ocean  Express  Pipeline  Project; 
Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  and 
Announcement  of  a  Public  Comment 
Meeting  for  ttie  Proposed  Ocean 
Express  Pipeline  Project 

Juhe  27,  2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission]  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  AES  Ocean  Express,  L.L.C. 
(Ocean  Express)  in  the  above-referenced 
docket. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measiu'es  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  DEIS  also  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives,  major  route  alternatives, 
and  route  variations,  and  requests 
cdmments  on  them. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of 
approximately  54.4  miles  of  24-inch 
diameter,  interstate  natural  gas  pipeline 
extending  from  a  receipt  point  on  the 
Exclusive  Economic  Zone  boundary 
between  the  United  States  and  the 
Bahamas  to  delivery  points  in  Broward 
County,  Florida.  In  addition,  associated 
ancillary  facilities  proposed  to  be 
constructed  include  two  meter  stations, 
one  below-ground  valve,  one 
aboveground  main  pipeline  shutoff 
valve,  and  one  pig  launching/receiving 
station. 

The  purpose  of  the  Ocean  Express 
Pipeline  Project  is  to  transport  842,000 
dekatherms/day  of  natural  gas  on  an 
annual  basis  to  new  markets  in 
southeastern  Florida. 

Comment  Procedures  and  Public 
Meeting 

,    Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  conunents  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to: 


Magalie  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  (ias  Branch  3,  PJll.3; 

•  Reference  Docket  No.  CP02-90- 
001;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  August  12,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Conunission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/iwvTV./erc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments,  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

In  addition  to  accepting  written  and 
electronically  filed  comments,  one 
public  meeting  to  receive  comments  on 
this  DEIS  will  be  held  at  the  following 
time  and  location. 

Date 

Monday,  July  28,  2003,  7  p.m.— 

Location 

Hollywood  Beach  Culture  &  Community 

Center,  1301  S.  Ocean  Drive, 

Hollywood,  Florida  33019,  (954)  921- 

3600 

Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  DEIS. 
Transcripts  of  the  meetings  will  be 
prepared. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  Final 
Environmental  Impact  Statement  (FEIS) 
will  be  published  and  distributed  by  the 
staff.  The  FEIS  will  contain  the  staffs 
responses  to  timely  comments  filed  on 
the  DEIS. 

Comments  will  be  considered  by  the 
Commission  but  willmot  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  DEIS.  You 


must  file  your  request  to  intervene  as 
specified  above.  You  do  not  need 
intervenor  status  to  have  your 
comments  considered. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  distribution  and  public  inspection 
at:  Federal  Energy  Regulatory 
Commission,  PubUc  Reference  and  Files 
Maintenance  Branch,  888  First  Street, 
NE.,  Room  2A,  Washington,  DC  20426, 
(202)502-8371. 

A  limited  number  of  copies  are 
available  from  the.Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  copies  of  the  DEIS 
have  been  mailed  to  Federal,  state  and 
local  agencies,  public  interest  groups, 
individuals  who  have  requested  the 
DEIS,  newspapers,  and  parties  to  this 
proceeding. 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC' 
Internet  Web  site  [http://www.ferc.gov) 
using  the  FERRIS  link.  Click  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-866-208- 
3676,  TTY  (202)  502-8659  or  at 
FERCOnUneSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  too  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries  and  direct  links  to 
the  documents.  Go  to  http:// 
www.ferc.gov/esubscribenow.htm. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16851  Filed  7-2-03;  8:45  am]      , 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  3516-008] 

City  of  Hart,  Ml;  Notice  of  Availability 

June  27,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
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the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47879),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Hart  Hydroelectric 
Project,  located  on  the  South  Branch  of 
the  Pentwater  River,  in  Oceana  County, 
Michigan,  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  project.  There  are  no  federal  lands 
occupied  by  the  project  works  or  located 
within  the  project  boundaries. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  eQvironmental  effects  of 
the  project  and  concludes  that  licensing 
the  project,  with  appropriate 
enviromnental  measiues,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  copy  of  the  FEA  is  available  for 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov ,  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

For  further  information,  contact  Steve 
Kartalia  at  202-502-6131  or  by  E-mail  at 
'  stephen.kartaUa@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-16856  Filed  7-2-03;  8:45  am] 

BILLING  CODE  6717-01-l> 


DEPARTMEm*  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01 -5-003  and  CP03-305- 
000] 

Algonquin  Gas  Transmission 
Company,  Distrigas  of  Massachusetts 
LLC;  Notice  of  Intent  To  Prepare  an 
Environmental  impact  Statement  for 
ithe  Proposed  Everett  Extension 
Project,  and  Request  for  Comments  on 
Environmental  issues  for  the  Distrigas 
of  Massachusetts  LLC  Application 

June  26,  2003. 

A  Notice  of  Intent  to  prepare  and 
environmental  assessment  was  sent  out 
^  on  March  19,  2003  for  the  proposed 
*  Algonquin  Gas  Transmission  Company 
(Algonquin)  application  for 
authorization  to  construct  and  operate 
the  Everett  Extension  Project  in  Suffolk 
Coimty,  Massachusetts.  The  purpose  of 
,  this  notice  is  to  inform  the  public  that 


based  on  the  comments  and  information 
received  during  the  scoping  process  a 
decision  was  made  to  prepare  an 
environmental  impact  statement  (EIS) 
on  the  Everett  Extension  Project  instead 
of  an  environmental  assessment.  In 
addition,  we  ^  are  requesting  comments 
on  additional  facilities  proposed  by 
Distrigas  of  Massachusetts  LLC 
(DOMAC). 

On  May  22,  2003  DOMAC  filed  an 
application  for  a  Certification  of  Public 
Convenience  and  Necessity  to  construct 
facilities  in  Suffolk  County, 
Massachusetts  to  deliver  regasified 
liquefied  natiual  gas  (LNG)  to  customers 
through  the  Everett  Extension  Project. 
We  will  review  both  projects  in  the 
same  EIS.  This  EIS  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  pubUc  convenience  and 
necessity. 

The  applications,  and  other 
supplemental  filings  in  these  dockets 
are  available  for  viewing  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov). 
Click  on  the  "FERRIS"  link,  select 
"General  Search"  fi-om  the  FERRIS 
menu,  and  follow  the  instructions,  being 
sure  to  input  the  correct  docket  numbers 
(CP01-5-O03  (Algonquin)  and  CP03- 
305-000  (DOMAC)]. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain  and 
luider  certain  circumstances  the 
pipeline  company  could  initiate 
condemnation  proceedings  in 
accordance  with  Massachusetts  law. 
A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natiu-al  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  that  Algonquin  provided  to 
landowners. 

This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  Web  site  (http:// 
www.ferc.gov). 

Summary  of  the  Proposed  Projects 

Algonquin  would  construct  6.64  miles 
of  24-inch-diameter  pipeline,  0.31  miles 


of  8-inch-diameter  pipeline,  three  meter 
stations,  and  appurtenant  facilities.  The 
proposal  would  extend  the  24-inch- 
diameter  Deer  Island  Lateral  pipeline 
(approved  on  June  4.  2002,  in  Docket 
No.  CPOl-5-002,  but  unbuilt  yet).  The 
proposal  would  provide  110,000 
dekatherms  per  day  of  firm 
transportation  service. 

Algonquin  requests  final 
authorization  for  the  proposed  facilities 
by  December  15,  2003,  and  would 
construct  its  facilities  in  2004  dxu'ing  the 
summer  and  fall,  so  that  it  could  place 
the  facilities  in  service  by  June  1,  2005. 

DOMAC  would  construct  a  new  300- 
foot-long  send-out  line,  odorant  system, 
metering  system,  and  reconfigure  its 
existing  vaporization  equipment.  The 
proposed  facilities  would  be 
constructed  within  the  existing 
boimdaries  of  the  LNG  terminal. 
DOMAC  requests  that  the  Commission 
issue  a  final  certificate  by  December  1, 
2003,  in  order  to  provide  DOMAC  with 
an  in-service  date  for  the  project  in  time, 
to  meet  its  contractual  commitments  to 
Algonquin. 

The  general  locations  of  the  project 
facilities  are  shown  in  Appendix  1.^ 

Land  Requirements  for  Construction 

Construction  of  the  Everett  Extension 
Project  would  temporarily  distiub  a 
total  of  about  72.7  acres  of  land.  This 
includes  about  22.9  acres  offshore  and 
36.2  acres  onshore  for  the  pipeline 
construction  right-of-way  (ROW),  and 
13.6  acres  for  extra  workspace  and 
contractor  staging  areas.  The  total  land 
requirements  for  the  permanent  ROW 
would  be  about  14.1  acres,  including  1.4 
acres  of  land  for  operation  of  the  new 
aboveground  facilities.  The  remaining 
58.6  acres  of  land  affected  by 
construction  would  be  restored  and 
allowed  to  revert  to  its  former  use. 

Approximately  3.9  miles  of  the 
pipeline  would  be  built  onshore,  and 
3.1  miles  would  be  offshore.  The 
offshore  construction  would  include 
about  2.3  miles  of  horizontal  directional 
drilling,  and  about  0.8  miles  of  shallow 
water  dredging.  The  offshore 
disturbance  would  include  about  8.7 
acres  for  trench  excavation  and  14.2 
acres  for  temporarily  storing  the  side- 
cast  trench  spoil.  Algonquin  states  that 
most  (69  percent)  of  the  proposed 
onshore  route  would  not  require 


1  •We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  OfBce  of  Enenjv  Projects 
(OEP). 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  Web  site  at  the 
"FERRIS"  link  or  from  the  Conmiission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  NE..  Washington,  DC  20426,  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
FEWUS  refer  to  the  last  page  of  this  notice.  Copies 
of  the  appendices  were  sent  to  all  those  receiving 
this  notice  in  the  mail. 
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Algonquin  to  obtain  a  ROW  easement,  , 
since  60  percent  of  the  route  would  be 
located  within  existing  roads  or  utility 
ROW,  and  9  percent  would  be  on 
property  owned  by  proposed  customers. 
Algonquin  would  typically  use  a  50-to 
75-foot-wide  construction  ROW. 
Temporary  extra  workspaces  are  often 
needed  for  waterbody,  highway,  and 
railroad  crossings;  additional  topsoil 
storage;  and  pipe  storage  and  equipment 
yards. 

DOMAC  facilities  would  be 
constructed  entirely  within  the  existing 
boundaries  of  the  LNG  Plant. 

The  EIS  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
is  called  "scoping".  The  main  goal  of 
the  scoping  process  is  to  focus  the 
analysis  in  the  EIS  on  the  important 
environmental  issues.  We  have  already 
received  comments  on  the  scope  of  the 
analysis  of  the  Everett  Extension  Project. 
By  this  Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EIS 
related  to  the  DOMAC  proposed 
application.  All  comments  received  are 
considered  during  the  preparation  of  the 
EIS.  State  and  local  government 
representatives  are  encouraged  to  notify 
their  constituents  of  this  proposed 
action  and  encourage  them  to  conunent 
on  their  areas  of  concern. 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

— water  resources 

— Ivetlands 

— fisheries  and  essential  fish  habitat 

— vegetation  and  wildlife 

—endangered  and  threatened  species 

— land  use,  recreation,  and  visual 

resources 
— cultural  resources 
— socioeconomics 
— geologic  and  soil  resources 
— air  and  noise  quality 
— reliability  and  safety 
— system  or  route  alternatives 
— cumulative  impacts 

Our  independent  analysis  of  the 
issues  will  be  in  the  EIS.  The 

EIS  will  be  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 


the  Commission's  official  service  list  for 
this  proceeding.  A  45-day  conunent 
period  will  be  allotted  for  review  of  the 
EIS.  We  will  consider  all  comments  on 
the  EIS  and  revise  the  document,  as 
necessary,  before  issuing  a  Final  EIS. 
The  Final  EIS  will  include  our 
responses  to  comments  received  and 
will  be  used  by.the  Commission  in  its 
decision-making  process  to  determine 
whether  to  approve  the  project. 
To  ensure  your  conunents  are 
considered,  please  carefully  follow  the 
instructions  in  the  Public  Participation 
section  of  this  notice. 

Currently  Identified  Enviroiunental 
Issues 

The  EIS  will  discuss  impacts  that 
could  occur  as  a  result  of  die 
construction  and  operation  of  the 
proposed  project.  We  have  already 
identified  a  number  of  issues  that 
deserve  attention  based  on  a 
preliminary  review  of  the  proposed 
facilities,  the  environmental  information 
provided  by  Algonquin,  and  early  input 
from  intervenors. 

Some  of  these  issues  are  listed  below. 
This  list  is  preliminary  and  may  be 
changed  based  en  your  comments  and 
our  analysis. 

— Effect  of  construction  on  groundwater 
or  siuface  water  supplies; 

— Potential  failure  of  the  horizontal 
directional  drill  segments,  or 
inadvertent  releases  of  drilling 
lubricant  or  hazardous  materials 
during  the  drilling  activities; 

— Extent  and  effects  of  turbidity  and, 
sedimentation  that  may  result  from 
pipeline  trenching  or  directional 
drilling  in  shallow  waters; 

— Potential  fuel  spills  from  the  pipelay 
barges  and  associated  vessel  traJffic; 

— Construction  and  operational  effects 
on  marine  and  estuarine  habitats  that 
support  commercial  or  recreational 
fisheries; 

— Potential  effects  to  wildlife  and 
fisheries,  including  essential  fish 
habitat  and  other  fishery  resource  of 
concern,  and  other  biological 
resources  of  concern; 

— Potential  effects  on  federally 
endangered  and  threatened  species 
including  the  piping  plover,  northern 
right  whale,  humpback  whale,  fin 
whale,  loggerhead  sea  turtle,  green  sea 
turtle,  hawksbill  sea  turtle,  Kemp's 
ridley  sea  turtle,  and  leatherback  sea 
turtle; 

— Potential  effects  to  onshore  and 
offshore  submerged  cultural 
resources; 

— Noise  generated  as  a  result  of  pipeline 
construction; 


— Temporary  disruption  of  local 
roadways  and  recreational  trails 
during  construction; 

— Potential  effect  of  the  project  oii 
Logan  Airport  operations; 

— Cumulative  impacts  and  temporal  loss 
of  habitat  function  from  additive 

-    effects  of  the  proposed  project  with 
other  projects,  including  natural  gas 
pipelines  and  other  utilities,  which 
have  been  recently  constructed  or  ar« 

.    proposed  to  be  built  in  the  same 
region; 

— ^Public  safety  in  the  vicinity  of  the 
proposed  facilities. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  yoiu  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EIS 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
envfronmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 
— Send  an  original  and  two  copies  of 

your  letter  to:  Magalie  R.  Salas, 

Secretary,  Federal  Energy 

Regulatory  Commission,  888  First 

St.,  NE.,  Room  lA,  Washington,  DC 

20426. 
—Label  one  copy  of  the  comments  for 

the  attention  of  the  Gas  Branch  2. 
—Reference  Docket  Nos.  CP01-5-O03 

and  CP03-305-000. 
— Mail  your  comments  so  that  they  will 

be  received  in  Washington,  DC  on 

or  before  July  28,  2003. 
Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
fit)m  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  fi^me 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001{a)(l)riii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://www.ferc.gov  under  the  "e- 
Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  fi:'ee  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

If  you  do  not  want  to  send  comments 
at  this  time  but  still  want  to  remain  on 
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our  mailing  list,  please  return  the 
Information  Request  (Appendix  3).  If 
you  do  not  return  the  Information 
Request,  you  will  be  taken  off  the 
mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EIS 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
~  Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
docimients  and  hlings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  it&  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  {see  Appendix  2)  3.  Only 
interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good  • 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Environmental  Mailing  List 

This  notice  is  being  sent  to 
individuals,  organizations,  and 
government  entities  interested  in  and/or 
potentially  affected  by  the  proposed 
project.  It  is  also  being  sent  to  all 
identified  potential  ROW  grantors. 

Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC,  or  on  the  FERC 
Internet  Web  site  (http://www.ferc.gov) 
using  the  FERRIS  link.  Chck  on  the 
FERRIS  link,  enter  the  docket  number 
excluding  the  last  three  digits  in  the 
Docket  Number  field.  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance  v«th  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  1-666-208- 
3676,  TTY  (202)  502-8659,  or  at 
FERCOnLineSupport@ferc,gov.  The 
FERRIS  Unk  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  documents  issued  by  the 


Commission,  such  as  orders,  notices, 
and  rulemakings. 

Magalie  R.  Salas, 

Secretary. 

{FR  Doc.  03-16743  Filed  7-2-03;  8:45  am) 
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'  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Offer  of  Settlement, 
Application  for  Surrender  of  License, 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

June  26,  2003. 

Take  notice  that  the  following  offer  of 
settlement  and  application  for  surrender 
of  license  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Offer  of 
Settlement  and  Surrender  of  License '. 

b.  Project  No.:  P-2659-011  and  -016. 

c.  Date  Filed:  Jime  16,  2003. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  Powerdale 
Hydroelectric  Project. 

f.  Location:  On  the  Hood  River,  near 
the  town  of  Hood  River,  in  Hood  River 
County,  Oregon.  The  project  boundary 
does  not  occupy  any  federal  lands  of  the 
United  States. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602  and  Federal 
Power  Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  David 
Leonhardt,  Project  Manager,  PacifiCorp 
825  NE  Multnomah.  Suite  1500. 
Portland,  Oregon,  97232  (503)  813- 
6658. 

i.  FERC  Contact:  Bob  Easton  (202) 
502-6045,  e-mail  at 
robert.easton®ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  dociunents 
described  in  item  k  below. 

k.  Deadlines:  Comments,  motions  to 
intervene,  and  protests  are  due  30  days 
from  the  issuance  date  of  this  notice. 
Reply  comments  are  due  40  days  firom 
the  issuance  date  of  this  notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 


•  See  PacifiCorp.  97  FERC  161.348  (2001). 


Street,  NE.,  Washington.  DC  20426.      '^ 
Comments,  motions  to  intervene, 
protests,  and  requests  for  cooperating 
agency  status  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  {http://www.ferc.gov )  under  the  "e- 
Filing"  link. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  intervenors 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  conunents 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

1.  PacifiCorp  filed  an  offer  of 
settlement  and  an  application  to 
surrender  its  major  license  for  the 
Powerdale  Hydroelectric  Project. 
PacifiCorp  filed  the  settlement  on  behalf 
of  itself  and  the  American  Rivers, 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon,  Hood 
River  Watershed  Group,  National 
Marine  Fisheries  Service,  Oregon 
Department  of  Environmental  Quality, 
Oregon  Department  of  Fish  and 
Wildlife,  Oregon  Water  Resotuces 
Department,  and  United  States  Fish  and 
Wildlife  Service.  Under  the  terms  of  the 
settlement  and  as  proposed  in  the 
surrender  application,  PacifiCorp  would 
continue  operation  of  the  project 
through  April  2010,  at  which  time  they 
would  begin  decommissioning  the 
project,  with  completion  by  February 
2012.  Operations  during  the  interim 
period  (i.e.,  prior  to  deconmiissioning) 
would  include:  (1)  Implementing 
ramping  rates;  (2)  maintaining  increased 
minimum  flows;  (3)  monitoring  stream 
temperatures;  (4)  reducing  diversions  to 
approximately  25  cubic  feet  per  second 
from  April  15  to  June  30  each  year;  (5) 
restricting  the  times  when  the  sand 
settling  basin  would  be  flushed;  and,  (6) 
various  other  reporting,  maintenance,  or 
facihty  upgrade  commitments. 
Decommissioning  the  project  would 
involve:  (1)  removal  of  the  diversion 
dam  and  associated  structures;  (2) 
removal  of  sections  of  the  water 
conveyance  system;  (3)  removal  of  the 
fish  ladder  and  the  sorting  and 
collection  facility;  and.  (4)  securing  the 
project  powerhouse  which  would  be  left 
in  place. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  pubUc  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link— 


x 


^ 


Federal  Register /Vol.  68.  No.  128 /Thursday,  July  3i»i20Q3i/ Notices 


39937 


select  "Docket  #"  and  follow  the 
instructions.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
fbr  inspection  and  reproduction  at  the 
address  in  item  h  above.  To  facilitate  the 
subject  surrender,  the  Commission  will 
incorporate  into  the  record  for  this 
proceeding,  all  documents  filed  with  or 
issued  by  the  Commission  as  part  of  the 
relicensing  proceeding  (P-2659-011). 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  as  required  by 
§  106,  National  Historic  Preservation 
Act,  and  the  regulations  of  the  Advisory 
Coimcil  on  Historic  Preservation,  36 
CFR  at  §800.4. 

o.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

I  lAnyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210.  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS." 
"PROTEST."  or  "MOTION  TO 
INTERVENE."  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  appHcation.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  v«ll  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-16747  Filed  7-2-03;  8:45  am]  , 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene  and  Protests 

June  26.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2720-036. 

c.  Date  filed:  July  29,  2002. 

^  d.  Applicant:  City  of  Norway, 
Michigan. 

e.  Name  of  Project:  Sturgeon  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Menominee  River 
in  Dickinson  County.  Michigan  and 
Marinette  Coimty.  Wisconsin.  The 
project  does  not  utilize  lands  of  the 
United  States. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)-825(r) 

h.  Applicant  Contact:  Ray  Anderson. 
City  Manager,  City  of  Norway.  City  Hall. 
915  Main  Street.  Norway,  Michigan 
49870,  (906)  563-8015. 

i.  FERC  Contact:  Patti  Leppert  (202) 
502-6034,  or  patricia.leppert@ferc.gov. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests, 
comments,  recommendations,  terms  and 
conditions,  and  prescriptions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  {http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

k.  This  application  has  been  accepted 
for  filing,  but  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  Description  of  Project:  The  existing 
project  consists  of:  (1)  A  270-foot-long 
concrete  dam  with  spillway  equipped 
with  a  16.7-foot-high  by  24-foot-wide 
Taintor  gate  and  a  16.7-foot-high  by  16- 
foot-wide  Taintor  gate:  (2)  a  126.5-foot- 
long  concrete  head-works  structiu^;  (3) 
a  400-acre  impoundment  with  a  normal 
pool  elevation  of  829.8  feet  National 
Geodetic  Vertical  Datum;  (4)  a  300-foot- 
long,  60-foot-wide  power  canal;  (5)  a 
powerhouse  containing  four  generating 
units  with  a  total  installed  capacity  of 
5,136  kilowatts;  (6)  a  300-foot-long,  7.2- 
kV  transmission  line;  and  (7) 
appiutenant  facilities. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link. 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  tha  document. " 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676.  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  detennining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  nimiber  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
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representative  of  the  applicant  specified 
in  the  particular  application. 

o.  Procedural  schedule  and  final 
amendments:  The  application  should  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 


Issue  Scoping  Document  1  for 

Jul.  2003. 

comments. 

Request  Additional  Infomiation, 

Aug.  2003. 

it  necessary. 

Issue  Scoping  Document  2,  if 

Aug.  2003. 

necessary. 

Notice  Ready  tor  Environ- 

Sept. 2003. 

mental  Analysis. 

Notice  of  the  availability  of  ttie 

Jan.  2004. 

EA. 

Ready  for  Commission's  deci- 

f\^ar. 2004. 

sion  on  tfie  application. 

p.  You  may  also  register  online  at 
http://www.ferc.gov/ 
esubscribenow.htmto  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

Magalie  R.  Salas, 

Secretary.  * 

(FR  Doc.  03-16748  Filed  7-2-03;  8:45  am) 
BILUNG  COOE  6717-«1-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regiriatory 
Commission 

[Docket  Nos.  ER03-694-O00  and  ER03-694- 
001] 

PJM  Interconnection,  L.L.C.;  Notice  of 
Staff  Technical  Conference 

June  27,  2003. 

On  June  17,  2003.  the  Commission 
issued  an  Order  Accepting  and 
Suspending  Tariff  Sheets  Subject  to 
Refund  and  Establishing  a  Technical 
Conference  regarding  a  filing  made  by 
PJM  Interconnection,  L.L.C.  (PJM) 
proposing  to  establishing  a  charge  for 
excessive  bid/offer  segments  in  its 
energy  markets  and  Financial 
Transmission  Rights  (FTR)  auctions.  See 
PJM  Interconnection,  L.L.C.,  103  FERC 
2061,333  (2003). 

Take  notice  that  a  staff  technical 
conference  on  the  matters  set  forth  in 
the  Commission's  order  will  be  held  for 
one  day.  on  Wednesday  July  16,  2003, 
from  10  a.m.  to  5  p.m.,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regiilatory  Commission.  888 
First  Street.  NE.,  Washington.  EX:  20426. 
PJM  and  persons  protesting  various 
aspects  of  PJM's  filing  should  be 
prepared  to  answer  questions  and 
deliver  presentations. 


All  interested  persons  are  permitted 
to  attend.  To  assist  Staff,  attendees  are 
requested  to  e-mail 
valerie.martin@ferc.gov.  stating  your 
name,  the  name  of  the  entity  you 
represent,  the  names  of  the  persons  who 
will  be  accompanying  you,  and  a 
telephone  number  where  you  can  be 
reached. 

Among  the  issues  the  Staff  is 
interested  in  exploring  are: 

A.  How  does  bidding  to  take  , 
advantage  of  small  arbitrage 
opportimities  affect  the  markets 
operated  by  PJM?  What  other  benefits 
and/or  disadvantages  might  such 
behavior  cause  customers?  For  example, 
how  has  this  type  of  financial  trading 
affected  price  differences  between  PJM's 
day-ahead  and  real-time  energy 
markets? 

B.  How  should  the  cost  of  PJM's 
proposed  information  system  upgrades 
be  recovered?  If  this  type  of  financial 
trading  activity  benefits  the  energy 
markets,  then  is  it  appropriate  to  recover 
costs  from  all  customers  or  through  a 
separate  charge  for  excessive  bids?  For 
example,  has  bidding  to  take  advantage 
of  small  arbitrage  opportunities  assured 
more  efficient  pricing  of  transactions? 

C.  Would  PJM's  proposed  information 
system  upgrades  be  installed  solely  as  a 
result  of  system  expansion? 

D.  What  were  the  monthly  average 
number  of  bids/offers  submitted  in 
PJM's  monthly  FTR  auctions  from  2001 
to  the  present?  What  were  the  average 
number  of  bids/offers  submitted  in  the 
second,  third  and  fourth  rounds  of  the 
2003  Annual  FTR  auction? 

The  above  schedule  may  be  changed 
as  circumstances  warrant. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-16854  Filed  7-2-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD03-1 0-000] 

Western  Energy  Infrastructure 
Conference;  Notice  of  Technical 
Conference  and  Agenda 

lune  27,  2003. 

As  aimoimced  in  the  Notice  of 
Conference  issued  on  Jime  2,  2003,  the 
Federal  Energy  Regulatory  Commission 
(FERC)  will  hold  a  conference  on  July 
30,  2003  to  discuss  issues  regarding 
energy  infrastructure  in  the  western 
states.  These  states  include  Washington, 
Oregon,  California,  Nevada,  Idaho,  Utah, 


Arizona,  Montana,  Wyoming,  Colorado, 
and  New  Mexico.  This  half-day 
conference  will  begin  at  2  p.m.  and 
conclude  at  approximately  6  p.m.,  and 
will  be  held  at  the  Marriott  Denver  City 
Center,  1701  California  Street,  Denver, 
Colorado  (1-800-228-9290).  All 
interested  persons  are  invited  to  attend. 

The  conference  will  focus  on  the 
adequacy  of  the  electric,  gas  and 
hydropower  energy  infrastructure  in  the 
West.  The  FERC  Commissioners  will 
attend,  and  the  Governors,  legislators, 
state  utility  commissioners,  tribal 
delegates  of  the  western  states,  as  well 
as  international  representatives  from 
Canada  and  Mexico,  have  been  invited 
to  participate.  The  goal  is  to  identify  the 
current  state  of  infrastructure  in  the 
West,  present  and  future  infrastructure 
needs,  and  the  means  for  and  barriers  to 
fulfilling  those  needs.  We  look  forward 
to  an  informative  discussion  of  the 
issues  to  clarify  how  we  can  facilitate' 
and  enhance  a  comprehensive, 
collaborative  approach  to  energy 
infrastructure  development  and 
reliability  for  the  western  states.  It  is 
becoming  increasingly  clear  that  a  well- 
functioning  energy  infrastructure  is 
necessary  to  meet  America's  energy 
demands. 

The  conference  Agenda  is  appended 
to  this  Notice.  As  indicated,  the  purpose 
of  the  conference  is  to  discuss  -regional 
infrastructure  issues  among  the 
panelists,  and  federal  and  state  officials. 
It  is  not  intended  to  deal  with  issues 
pending  in  individually  docketed  cases 
before  the  Commission,  such  as 
applications  involving  hydropower, 
natural  gas  certificates,  or  the  formation 
of  Regional  Transmission  Organizations. 
Therefore,  all  participants  are  requested 
to  address  the  agenda  topics  and  avoid 
discussing  the  merits  of  individual 
proceedings. 

Opportunities  for  Listening  to  and 
Obtaining  Transcripts  of  the  Conference 

The  Capital  Coimection  will  offer  this 
meeting  live  via  telephone  and  audio  on 
the  internet  for  a  fee.  There  will  not  be 
live  video  coverage  or  videotapes  of  the 
conference.  For  more  information  about 
Capitol  Connection's  services,  contact 
David  Reininger  or  Julia  Morelli  (703- 
993-3100),  or  go  to  http:// 
www.capitolconnection.org. 

Audio  tapes  of  the  meeting  will  be 
available  from  VISCOM  (703-715- 
7999). 

Additionally,  transcripts  of  the 
conference  will  be  immediately 
available  from  Ace  Reporting  Company 
(202-347-3700  or  1-800-336-6646),  for 
a  fee.  They  will  be  available  for  the 
public  on  the  Commission's  FERRIS 
system  two  weeks  after  the  conference. 
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•t  I  A  reminder  to  please  register  for  the 
conference  online  on  the  Commission 
Web  site  at  http://www.ferc.gov/home/ 
conferences. asp.  Scroll  down  and  click 
on  "Western  Energy  Infrastructure 
Conference  in  Denver,  CO".  There  is  no 
registration  fee. 

Questions  about  the  conference 
program  should  be  directed  to:  Carol 
Connors,  Office  of  External  Affairs, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  carol.connors@ferc.gov. 

Magalie  R.  Salas, 

Secretary'. 

Attachment:  Conference  Agenda 

Marriott  Denver  City  Center,  1 701 
California  Street,  Denver,  Colorado, 

July  30,  2003. 

I.  Opening  Remarks  and 
Introductions — 2  p.m.  to  2:10  p.m. 

IChairman  Pat  Wood,  Commissioner 
illiam  Massey,  Commissioner  Nora 
Brownell. 

n.  Overview  of  Current  Energy 
Infrastructure — 2:10  p.m.  to  2:20  p.m. 

Jeff  Wright,  Office  of  Energy  Projects, 
FERC. 

ni.  Forecasting  Future  Energy 
Infrastructure  Needs — 2:20  p.m.  to  2:40 
p.m. 

Todd  Filsinger,  Senior  Partner, 
Wholesale  Energy  Markets,  PA 
Consulting  Group. 

IV.  New  Electric  Generation — 2:45  p.m. 
to  3:30  p.m. 

Can  new  electric  generation  meet 
Western  demand? 

•  Economic  and  financial  barriers  to 
new  generation — Rebecca  Followill,  Gas 
and  Power  Group,  Howard  Weil 
Investment  Counselors 

•  Fueling  new  generation — Peter 
Moritzbiu-ke,  Director,  Western  Energy 
Office,  Cambridge  Energy  Research 
'Associates 

•  Retirement  forecast/reserve 
margin — Jeremy  Piatt,  Manager,  Power  & 
Fuel  Markets,  Electric  Power  Research 
Institute  (EPRI),  one  author  of  a  recently 
released  EPRI  report,  "Outlook  for 
Capacity  Retirements  Following  U.S. 
Boom  in  New  Supplies:  Report  Series 
on  Natural  Gas  and  Power  Reliability, 
February  2003" 

•  Demand  response  successes — 
Charles  Goldman,  Leader,  Electricity 
Markets  and  Policy  Group,  Lawrence 
Berkeley  National  Laboratory 

V.  Natural  Gas — 3:35  p.m.  to  4:20  p.m. 

Can  natiual  gas  meet  future  energy 
needs  in  the  West? 


•  Traditional  natural  gas  supply 
availabiUty — Roger  Biemans,  President. 
EnCana  US 

•  Rocky  Mountains  infrastructiue 
needs/Coal-bed  methane  developing 
technology — Brian  Jeffries,  Vice 
President,  Marketing,  Western  Gas 
Resoiu-ces 

•  Role  of  Liquified  Natural  Gas  (LNG) 
facilities  in  gas  supply — Darcel  Hulse, 
President,  Sempra  Global 

•  Canadian  gas  update — Bill 
Bingham,  Acting  Business  Leader, 
Commodity  Unit,  National  Energy 
Board-Canada/ NEB 

•  Mexican  gas  update — Francisco  de 
la  Isla,  General  Director,  Economic 
Policy  Unit,  Comision  Reguladora  de 
Energia/CRE 

VI.  Electric  Transmission— 4:25  p.m.  to 
5:10  p.m. 

Can  the  electric  transmission  system 
get  generation  to  load  centers? 

•  Siting  issues  in  the  West,  e.g.,. 
federal  land  corridors — Ronald 
Montagna,  Senior  Realty  Specialist, 
Bureau  of  Land  Management  /White 
House  Energy  Task  Force 

•  Major  transmission  constraints — 
Armando  Perez,  Director  of  Grid 
Planning,  California  Independent 
System  Operator 

•  Bonneville  Power  Administration's 
role  and  future  plans — Vickie  VanZandt, 
Vice  President  of  Operation  and 
Planning,  Bonneville  Power 
Administration 

•  State  of  regional  transmission 
planning — Dean  Perry,  Chairman  of  the 
Planning  Work  Group,  Seams  Steering 
Group-Western  Interconnection/SSG- 
Wl 

•  Industry  participation  in  new 
transmission  infrastructure — Frederic 
Stoffel,  Vice  President,  Policy 
Development,  XCEL  Energy 

Vn.  Discussion  by  State,  Federal,  Tribal 
and  International  Officials — 5:15  p.m. 
to  6  p.m. 

What  conclusions  have  been  reached 
and  what  are  the  next  steps? 

•  Public  Utility  Commissioners^ 
Washington,  Oregon,  California, 
Nevada,  Idaho,  Utah,  Arizona,  Montana, 
Wyoming,  Colorado,  New  Mexico 
(invited) 

•  Tribal  Representatives — A.  David 
Lester,  Executive  Director,  Council  of 
Energy  Resoiuce  Tribes  (CERT),  and 
Roger  B.  Fragua,  Deputy  Director,  CERT 

•  Elected  Officials  or  their  Senior 
Designees — Governors,  Congressional 
and/or  State  legislators  (invited) 

•  Francisco  de  la  Isla,  GeneraJ 
Director,  Economic  Policy  Unit,  CRE- 
Mexico,  and  Bill  Bingham,  Acting 
Business  Leader,  Commodity  Unit, 
NEB-Canada 


•  Closing  Remarks 


IFR  Doc.  03-16850  Filed  7-2-03;  8:45  amj 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

June  27,  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  commimications  will  be 
included  in  a  public,  non-decisional  file 
associated  wiUi,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
commimication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  prohibited 
and  exempt  communications  recently 
received  in  the  Office  of  the  Secretary. 
The  commimications  listed  are  grouped 
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by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 
Exempt: 


Docket  No. 

Date  filed 

Presenter  or 
Requester 

1   CP02-9O- 
000. 

6-24-03 

James  Martin. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-16857  Filed  7-2-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


ENVIRONMENTAL  PROTECTIOW 
AGENCY 

(ER-FRL-6641-6] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/ nepa. 

Weekly  receipt  of  Environmental  Impact 
Statements  filed  June  23,  2003 
through  June  27,  2003  pursuant  to  40 
CFR  1506.9. 

EIS  No.  030295,  Draft  EIS,  AFS.  OR. 
Flagtail  Fire  Recovery  Project,  To 
Address  the  Differences  between 
Existing  and  Desired  Conditions,  Blue 
Mountain  Ranger  District,  Malheur . 
National  Forest,  Grant  County,  OR,- 
Comment  Period  Ends:  August  18, 
2003,  Contact:  Linda  Batten  (541) 
575-3000.  This  document  is  available 
on  the  Internet  aV.http:// 
www.fs.fed.us/r6/malheur. 

EIS  No.  030296.  Final  Supplement. 
UAF.  CA.  NM,  Airborne  Laser  (ABL) 
Program,  Conducting  Test  Activities 
at  Kirtland  Air  Force  Base  (AFB)  and 
White  Sands  Missile  Range/Holloman 
AFB,  New  Mexico;  and  Edwards  AFB 
.    and  Vandenberg  AFB,  California,  NM 
and  CA,  Wait  Period  Ends:  August  4, 
2003,  Contact:  Charles  Brown  (210) 
536-4203.  This  document  is  available 
on  the  Internet  at:  http:// 
www.afcee.brooks.af.mil/ec/ 
ecproducts.asp. 

EIS  No.  030297.  FTNAL  EIS.  AFS.  MT, 
Garver  Project,  Harvest  and  Old 


Growth  Regeneration, 
Implementation,  Kootenai  National 
Forest,  Three  Rivers  Ranger  District. 
Lincoln  County,  MT,  Wait  Period 
Ends:  August  4.  2003.  Contact:  Kathy 
Mohar  (406)  295-4693. 

EIS  No.  030298,  Draft  EIS.  NRC.  ID. 
Idaho  Spent  Fuel  Facility, 
Construction,  Operation  and 
Decommission,  License  Application, 
Idaho  National  Engineering  and 
Environmental  Laboratory,  Butte 
County,  ID,  Comment  Period  Ends: 
August  18,  2003,  Contact:  Matthew 
Blevins  (301)  415-7684.  This 
document  is  available  on  the  Internet 
at:  http://www.nrc.gov/reading- 
rm.html. 

EIS  No.  030299.  Draft  EIS.  NRC.  NY. 
Generic — License  Renewal  for  R.E. 
GInna  Nuclear  Power  Plant, 
Supplement  14,  NUREG-1437, 
Implementation.  Wayne  County.  NY, 
Comment  Period  Ends:  September  16, 
2003,  Contact:  Robert  G.  Schaaf  (301) 
415-1312.  This  document  is  available 
on  the  Internet  at:  http:// 

www.fs.fed.us/r4/Payette/main.html. 

EIS  No.  030300,  Final  EIS,  FHW,  FL,  St. 
Augustine  Bridge  of  Lions  (SR  AL\) 
Rehabilitation  or  Replacement  of  the 
existing  two  lane  bridge  Crossing  over 
the  Matanzas  River,  Intracoastal 
Waterway,  U.S.  Coast  Guard  Bridge 
Permit  and  NPDES  Permit  Issuance. 
St.  Augustine,  St.  John  County,  FL, 
Wait  Period  Ends:  August  6,  2003, 
Contact:  Donald  E.  Davis  (850)  942- 
9650. 

EIS  No.  030301.  Final  EIS.  UAF.  CA,  Los 
Angeles  Air  Force  Base  Land 
Conveyance,  Construction  and 
Development  Project,  Transfer 
Portions  of  Private  Development  in 
Exchange  for  Construction  of  New 
Seismically  Stable  Facilities,  Cities  of 
EL  Sequndo  and  Hawthorne,  Los 
Angeles  County,  CA,  Wait  Period 
Ends:  August  18,  2003,  Contact:  Jason 
Taylor (310)  363-0142. 

EIS  No.  030302.  Draft  EIS,  FRC,  FL. 
Ocean  Express  Pipehne  Project, 
Construction,  Operation  and 
Maintenance  of  a  Interstate  Natural 
Gas  Pipeline  extending  from  the 
Exclusive  Economic  Zone  (EEZ) 
boundary  between  the  United  States 
and  the  Bahamas,  (Docket  No.  CP02- 
090-001-1)  Plan  of  Operations 
Approval.  NPDES  and  U.S.  Army  COE 
Section  10  and  Possible  404  Permits. 
Broward  County,  FL,  Comment  Period 
Ends:  August  25,  2003.  Contact:  Tom 
Russo  (202)  502-8004.  This  document 
is  available  on  the  Internet  at:  http:/ 
/www.ferc.gov. 

EIS  No.. 030303.  Draft  EIS.  TVA.  TN.KY. 
MS,  VA.  AL,  GA,  NC.  Programmatic 
EIS — Tennessee  Valley  Authority 


Reservoir  Operations  Study, 
hnplementation,  TN,  AL.  KY,  GA, 
MS,  NC  and  VA,  Comment  Period 
Ends:  September  4.  2003.  Contact: 
Linda  Shipp  (865)  632-3440. 

Amended  Notices 

EIS  No.  030150.  Draft  EIS,  AFS.  WI. 
Programmatic  EIS — Cheguamegon- 
Nicolet  National  Forests  Revised  Land 
and  Resource  Management  Plan, 
Implementation,  Ashland,  Bayfield, 
Florence,  Forest.  Langlade,  OConto, 
Oneida.  Price,  Sawyer,  Taylor  and 
Vilas  Coimties,  CA,  Comment  Period 
Ends:  August  11,  2003.  Contact:  Sally 
Hess-Samulson  (715)  362-1384. 
Revision  of  FR  Notice  Pubhshed  on 
4/11/2003:  CEQ  Comment  Period 
Ending  7/11/2003  has  been  Extended 
to  8/11/2003. 

Dated:  June  30,  2003.  > 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

IFR  Doc.  03-16847  Filed  7-2-03;  8:45  am] 

BILLING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6641-7]  v 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  the  Federal  Register  dated  April  4. 
2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-K65254-AZ  Rating 
LO.  Cross-County  Travel  by  Off- 
Highway  Vehicle  Project,  Motorized 
Wheeled  Cross-Country  Travel 
Restrictions.  Apache-Sitegreaves, 
Conino,  Kaibab,  Prescott  and  Tonto 
National  Forests.  AZ. 

Summary:  EPA  had  no  significant 
concerns  with  the  preferred  alternative. 

ERP  No.  D-AFS-K65255-CA  Rating 
LO,  Spalding  Land  Exchange  Project, 
Proposed  Land  Exchange  between 
Spalding  Community  Service  District 
(SCSD)  and  Lassen  National  Forest 
(LNF),  Special  Use  Permit.  Lassen 
County,  CA. 
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Summary:  EPA  has  no  significant 
concerns  with  the  preferred  alternative. 
ERPNo.  D-BLM-K65250-NV  Rating 
p,  Black  Rock  Desert-High  Rock 
i^^Ianyon  Emigrant  Trails  National 
Conservation  Area  (NCA)  and 
Associated  Wilderness  and  Other 
Contiguous  Lands  Resource 
Management  Plan,  Implementation, 
Great  Basin,  ^4V. 

Summary:  EPA  had  no  significant 
concerns  with  the  preferred  alternative. 
ERP  No.  D-FHW-G401 73-LA  Rating 
LO,  1-49  South  Lafayette  Regional 
Airport  to  LA-B8  Route  U.S.  90  Project, 
Upgrading  Existing  U.S.  90  from  the 
Lafayette  Regional  Airport  to  LA-88, 
Funding,  Iberia,  Lafayette  and  St.  Martin 
Parishes,  LA. 

\  Summary:  EPA  has  no  objection  to  the 
t  alection  of  the  preferred  alternative. 

lERP  No.  D-FHW-H401 79-MO  Rating 
LO.  Missouri  River  Corridor  Widening 
and  Improvements,  New  Four  Lane 
Expressway,  Corridor  consist  of  Four 
Segments:  Front  Street,  Chouteau 
Trafficway,  South  Riverfront 
Expressway  (SRE)  and  Little  Blue 
Expressway  (LBE),  Funding,  Jackson 
and  Clay  Counties,  MO. 

Summary:  EPA  has  no  objections  to 
the  proposed  project.  However,  EPA 
recommends  that  a  chronological 
evaluation  of  other  planned  actions 
relative  to  the  proposed  implementation 
schedule  of  the  Missouri  River  Corridor 
be  utilized  to  derive  the  preferred 
alternative. 

ERP  No.  D-NPS-C61055-NJ  Rating 
LO.  Morristown  National  Historical  Park 
General  Management  Plan, 
Implementation,  Morris  and  Somerset 
Counties,  NJ. 

Summary:  EPA  has  no  objections  with 
the  management  plan  and  requests  the 
opportunity  to  review  future  NEPA 
documents  prepared  for  specific  actions 
outlined  in  the  programmatic  plan. 

ERPNo.  DA-FHW-B40037-RI Rating 
EC2,  Jamestown  Bridge  Replacement 
Project,  New  Information  Regarding  the 
Demolition  of  the  Old  Jamestown  Bridge 
(Bridge  No.  400),  Federal  Aid  Project 
Number  (BRF-01 38(002),  U.S.  Coast 
Guard  Bridge,  NPDES  and  U.S.  Army 
C0!E  Section  404  Permits  Issuance, 
Towns  of  North  Kingstown  and 
Jamestown,  Washington  and  Newport 
Countie?,  RI. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  to  more  fully 
describe  flora  and  fauna  to  the  project 
area  and  the  existing  conditions  at 
candidate  reef  sites;  to  document  the 
impacts  associated  with  both  the 
demolition  and  disposal  phases  of  the 
project;  and  to  address  air  quality  issues 
associated  with  the  work. 


ERPNo.  DS-FTA-C40150-NY Rating 
EC2,  Second  Avenue  Subway  Project, 
Transit  Access  Improvements  to 
Manhattan's  East  Side  and  Excess 
Crowd  Reduction  on  the  Lexington 
Avenue  Subway,  Funding,  New  York, 
NY. 

Summary:  EPA  has  environmental 
concerns  with  the  proposed  project's  air 
quality  impacts,  particularly  carbon 
monoxide  (CO)  and  particulate  matter, 
as  well  as  wetland  impacts. 

Final  EISs 

ERPNo.  F-AFS-F65032-MN Holmes/ 
Chipmunk  Timber  Sale  Project, 
Implementation,  Superior  National 
Forest,  LaCroix  Ranger  District,  Saint 
Louis  County,  MN. 

Summary:  EPA  determined  that 
previous  environmental  concerns  have 
been  addressed  in  this  Final  EIS. 

ERP  No.  F-AFS-K65245-AZ  Kachilla 
Village  Forest  Health  Project.  Forest 
Health  Improvements  and  Potential 
Wildfire  Reductions  on  National  Forest 
System  Land,  Implementation, 
Coconino  National  Forest,  Mormon  Lake 
Ranger  District,  Coconino  County,  AZ. 
Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-BLM-K09808-NV  Ivanpah 
Energy  Center  Project,  500  Megawatt 
(MW)  Gas-Ffred  Electric  Power 
Generating  Station  Construction  and 
Operation,  Approval,  Right-of-Way 
Grant,  BLM  Temporary  Use  Permit, 
FHWA  Permit  to  Cross  Federal  Aid 
Highway,  U.S.  Army  COE  Section  10 
and  404  Permits  and  NPDES  Permit 
Issuance,  Clark  County,  NV. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERPNo.  F-FHW-E40783-SCDave 
Lyle  Boulevard  Extension  on  New 
Location,  SC-161/Dave  Lyle  Boulevard 
Intersection  in  York  County  to  SC-75,  at 
the  US-521/SC-75  Intersection,  near  the 
South  Carolina/North  Carolina  Border" 
in  Lancaster,  Funding,  York  and 
Lancaster  Counties,  SC. 

Summary:  EPA  continues  to  have 
environmental  concerns  with  the 
proposed  project  regarding  impacts  and 
mitigation  for  endangered  species, 
wetlands,  and  traffic  noise. 

ERP  No.  F-FHW-F40410-IL  Milan 
Beltway  Extension,  Airport  Road  to 
Blackhawk  Road/John  Deere 
Expressway,  Funding  and  Permits 
Issuance,  Rock  River,.Rock  Island 
County,  IL. 

Summary.  EPA  has  no  objections  to 
the  preferred  alternative,  which  we 
believe  will  have  minimal 
environmental  impacts,  provided 
mitigation  is  implemented,  and  which 
meets  the  stated  purpose  of  addressing 
area  traffic  volume. 


ERP  No.  F-FHW-K40247-CA  CA-22/ 
West  Orange  Coimty  Connection 
Project,  Transportation  Improvements 
between  1-605  and  CA-55.  Funding, 
Cities  of  Los  Alamitos,  Seal  Beach. 
Garden  Grove,  Westminster,  Santa  Ana 
and  Orange,  Orange  County,  CA. 

Summary.  EPA  has  no  objections  to 
the  proposed  project.  However,  EPA 
asked  that  FHWA's  Record  of  Decision 
clarify  if  the  project  disturbs  or  removes 
polychlorinated  biphenyls  (PCBs),  a 
toxic  substance,  at  facilities  or 
structiu^s  proposed  for  displacement. 
ERPNo.  F-JUS-K81028-CA  Juvenile 
Justice  Facility  and  East  County  Hall  of 
Justice  Development,  Potential 
Construction  of  Both  Projects  on  the 
Same  Site  or  on  Separate  Sites, 
Alamenda  County,  CA. 

Summary.  EPA  expressed  a  lack  of 
objections  to  this  project. 

ERP  No.  F-NPS-K65239-AZ  Tonto 
National  Monument  General 
Management  Plan,  New  Administrative 
Facility  Construction  within  the 
Monimient  Boimdaries, 
Implementation,  AZ. 

Summary.  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-AFS-L61199-ID  Sahnon 
Wild  and  Scenic  River  Management 
Plan,  Timeline  Change  From  December 
31,  2002  to  December  31,  2005  and 
Clarification  of  Economic  Impacts  on 
the  Camps,  Stub  Creek.  Arctic  Creek  and 
Smith  Gulch  Creek,  Salmon  National 
Forest,  Salmon  County,  ID. 

Summary.  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  June  30.  2003. 

loseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  03-16848  Filed  7-2-03;  8:45  am] 

8IUJNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6641-8] 

Public  Input  Requested  on  the 
Proposed  Site  Designation  of  the  "LA- 
S'' Ocean  Dredged  Material  Disposal 
SHe  off  Newport  Bay,  Orange  County, 

California 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Intent  to  initiate  the 
scoping  phase  for  public  input  in 
advance  of  preparing  an  Environmental 
Impact  Statement  (EIS)  to  designate 
"LA-3"  as  a  permanent  ocean  dredged 
material  disposal  site  (ODMDS)  off 
Newport  Bay,  California. 
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PURPOSE:  EPA  has  the  authority  to 
designate  DDMDS  under  Section  102  of 
the  Marine  Protection,  Research  and 
Sanctuaries  Act  (MPRSA)  of  1972 
(33USC  1401  et  seq.).  EPA's  preparation 
of  this  EIS  is  being  carried  out  pursuant 
to  the  October  29.  1998  Notice  of  Policy 
and  Procedures  for  Voluntary 
Preparation  of  National  Environmental 
Policy  Act  (NEPA)  (63  FR  58045).  Public 
comments  on  the  scope  of  the  EIS 
evaluation  will  be  accepted  for  45  days 
from  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION,  TO  SUBMIT 
COMMENTS,  AND  TO  BE  PLACED  ON  A 
PROJECT  MAILING  LIST,  CONTACT:  Mr. 
Allan  Ota,  U.S.  Environmental 
Protection  Agency,  Region  9,  Dredging 
and  Sediment  Management  Team 
(WTR-8).  75  Hawthorne  Street.  San 
Francisco,  California  94105-3901, 
Telephone:  (415)  972-3476  or  FAX: 
(415)  947-3537  or  E-mail: 
R9jLA3LA2disposal  sites_scoping@ 
epa.gov. 

SUMMARY:  EPA  intends  to  conduct 
public  meetings  and  collect  public 
comments  in  advance  of  preparing  an 
EIS  to  designate  LA-3  as  a  permanent 
ODMDS  off  Newport  Bay,  California. 
The  EIS  will  also  re-evaluate  an  annual 
disposal  volume  limit  for  the  existing 
LA-2  ODMDS,  and  how  to  minimize 
cimiulative  environmental  impacts  from 
two  ODMDS  in  the  region. 
NEED  FOR  ACTION:  Dredging  is  essential 
for  maintaining  safe  navigation  in 
harbors  and  marinas  in  the  Los  Angeles 
County  and  Orange  County  region.  Not 
all  dredged  materials  are  suitable  for 
beneficial  re-use  (e.g.,  construction, 
wetlands  restoration),  and  it  is  not 
feasible  to  use  the  existing  LA-2 
ODMDS  for  all  projects  in  the  region. 
The  LA-3  ODMDS  has  been  used  by 
some  Orange  County  projects  in  the 
past,  but  its  "interim"  status  has 
expired.  Therefore  there  is  a  need  to 
designate  LA-3  as  a  permanent  ODMDS. 
ALTERNATIVES:  The  following  proposed 
alternatives  have  been  tentatively 
defined. 

— "No  Action" — Do  not  designate 
LA-3  as  a  permanent  ODMDS,  and 
continue  to  manage  the  existing  LA-2 
ODMDS  without  a  designated  maximum 
annual  disposal  volume  limit. 

— "Maximize  Use  of  LA-2" — Do  not 
designate  LA-3  as  a  permanent  ODMDS, 
but  establish  a  maximum  armual 
disposal  volume  Hmit  for  the  LA-2  site 
adequate  to  meet  the  ocean  disposal 
needs  of  all  Los  Angeles-Orange  Coimty 
region  projects. 

— "Local  Use  of  LA-3  and  LA-2" — 
Designate  LA-3  as  a  permanent  ODMDS 
primarily  for  Orange  County  projects, 
and  establish  a  higher  maximum  annual 


disposal  volume  limit  for  LA-2  to 
accommodate  most  Los  Angeles  area 
projects. 

— "Maximize  Use  of  LA-3" — 
Designate  LA-3  as  a  permanent  ODMDS 
with  a  maximum  annual  disposal  limit 
to  meet  the  ocean  disposal  needs  of  all 
Los  Angeles-Orange  County  region 
projects  to  the  extent  feasible,  and 
establish  an  annual  disposal  volume 
limit  for  LA-2  to  accommodate  only 
those  projects  that  could  not  feasibly 
use  LA-3. 

SCOPING:  EPA  is  requesting  written 
comments  from  federal,  state,  and  local 
governments,  industry,  non- 
governmental organizations,  and  the 
general  public  on  the  need  for  action, 
the  range  of  alternatives  considered,  and 
the  potential  impacts  of  the  alternatives. 
Scoping  comments  will  be  accepted  for 
45  ^ays,  beginning  with  the  date  of  this 
Notice.  Public  scoping  meetings  are 
scheduled  at  two  locations  on  the 
following  dates:  1.  July  21,  2003,  2-4 
p.m.  and  7-9  p.m.,  in  Orange  County  at 
the  Upper  Newport  Bay  Peter  and  Mary 
Muth  Interpretive  Center,  2301 
University  Drive,  Newport  Beach, 
California  92660  (comer  of  University 
Drive  and  Irvine  Avenue).  2.  July  22, 
2003.  2-4  p.m.  and  7-9  p.m.,  in  Los 
Angeles  County  at  the  Port  of  Long 
Beach,  925  Harbor  Plaza,  Long  Beach, 
California  90802,  on  the  5th  Floor 
Conference  Room. 

Estimated  Date  of  Draft  EIS  Release: 
February  2004. 

Dated:  June  30.  2003. 
Anne  Norton  Miller, 

Director.  Office  of  Federal  Activities. 

[FR  Doc.  03-16846  Filed  7-2-03;  8:45  am] 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0229;  FRL-7315-4] 

Pyridaben;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0229,  must  be 
received  on  or  before  August  4,  2003. 


ADDRESSES:  Conmients  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiual 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturer  (NAICS  311) 

•  Pesticide  manufacturer  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0229.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
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facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.  gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  pubUc  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  pubhc  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
■  document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  pubhcly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.E.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  poUcy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  conunent  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 


version  of  the  comment  that  is  placed  in 
EPA's  electronic  pubhc  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  pubhc  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  pubUc 
docket.  Pubhc  comments  that  are 
mailed  or  dehvered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
pubhc  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  conunent  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
yoiu  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
conunent.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  ypui  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  youi 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 


EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0229.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0229.  hi  contrast  to  EPA's 
electronic  pubhc  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  pubhc  docket, 
EPA's  e-mail  system  automatically' 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCD  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-0229. 

3.  By  hand  delivery  or  courier.  Dehver 
your  comments  to:  Public  Information 
and  Records  hitegrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hv»ry.,  Arhngton,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0229. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hoiu^  of 
operation  as  identified  in  Unit  I.B.I.  • 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
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CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  sef  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  youi  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  siu«  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  theelements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  26,  2003. 

Debra  Edwards, 

Director.  Registration  Division,  Office  of 
Pesticide  Progmms. 

Summary  of  Petitions 

The  petitioner  simimary  of  the 
pesticide  petitions  are  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petitions  were 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Project  Number 
4  (IR-4) 

0E6068,  1E6226,  1E6303,  2E6457,  and 
2E6460 

EPA  has  received  pesticide  petitions 
(0E6068,  1E6226,  1E6303, 2E6457, and 
2E6460)  from  IR-4,  681  U.S.  Highway  #1 
South,  North  Brunswick,  NJ  08902-3390 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180.494  by 
establishing  tolerances  for  combined 
residues  of  pyridaben,  2-tert-butyl-5-(4- 
tert-butylbenzylthio)-4-chloropyridazin- 
3(2H)-one  in  or  on  the  following  raw 
agricultural  commodities:  strawberry  at 
2.5  parts  per  million  (ppm)(PP  0E6068); 
hop,  dried  cones  at  10.0  ppm  (PP 
1E6226);  tomato  at  0.2  ppm  (PP 
1E6303);  fioiit,  stone,  group  at  2.5  ppm 
(PP  2E6457),  papaya,  black  sapote,    ' 
canistel,  mamey  sapote,  mango, 
sapodilla,  and  star  apple  at  0.1  ppm  (PP 
2E6460).  Registration  for  tomato  will  be 
limited  to  greenhouse  grown  tomato 
based  on  the  available  residue  data.  The 
petitioner  also  proposes  that  established 
tolerances  for  nectarine,  peach,  plimi, 
and  prune  at  2.5  ppm  be  deleted  since 
they  will  be  superceded  by  the  tolerance 
for  fruit,  stone,  group  at  2.5  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 


petitions.  This  summary  has  been 
prepared  by  the  BASF  Corporation.    ' 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nature  of  the 
residue  in  plants  is  adequately 
understood.  The  residue  of  concern  is 
pyridaben  per  se  as  specified  in  40  CFR 
180.494. 

2.  Analytical  method.  The  proposed 
analytical  method  involves  extraction, 
partition,  clean-up  and  detection  of 
residues  by  gas  chromatography/ 
electron  capture  detector  (gc/ecd). 

3.  Magnitude  of  residues.  Field  trials 
were  carried  out  in  order  to  determine 
the  magnitude  of  the  residue  in  the 
following  crops:  Strawberries,  hops, 
cherries  (to  satisf)'  the  requirements  for 
a  stone  ftiiits  group),  and  papaya.  Two 
greenhouse  tomato  residue  trials  were 
conducted  in  Canada.  Residue  trials 
were  carried  out  using  the  maximum 
label  rate,  the  maximimi  number  of 
applications,  and  the  minimimi  pre- 
harvest  interval  for  each  crop  or  crop 
group. 

B.  Toxicological  Profile 

1.  Acute.  In  general,  the  acute 
toxicology  studies  conducted  on 
technical  grade  pyridaben  demonstrate 
that  it  has  moderate  to  mild  toxic 
effects.  It  was  classified  as  Toxicity 
Category  III  based  upon  the  acute  oral 
lethal  dose  (LD)5o  of  1,100  mg/kg  in 
male  rats  and  570  mg/kg  in  female  rats. 
The  dermal  LD50  in  rabbits  was  greater 
than  or  equal  to  2,000  mg/kg  (Tox.  Cat. 
Ill)  and  the  inhalation  lethal 
concentrations  (LC)5o  were  0.66  and 
0.64  mg/kg  in  male  and  female  rats, 
respectively  (Tox  Cat.  ID).  The  eye 
irritation  study  (rabbits)  produced  slight 
ocxilar  irritation  (Tox.  Cat.  III). 
Pyridaben  was  not  a  dermal  irritant 
(Tox.  Cat.  IV)  or  sensitizer. 

2.  Genotoxicity.  Genotoxicity  studies 
including  Ames  testing,  in  vitro 
cytogenicity  (chinese  hamster  lung  cell), 
in  vivo  micronucleus  assay  (mouse)  and 
DNA  damage/repair  (E.  coli)  showed  no 
genotoxic  activity  associated  with 
pyridaben. 

3.  Reproductive  and  developmental 
toxicity.  In  a  developmental  toxicity 
study,  Sprague-Dawley  rats  (22/group) 
from  Charles  River,  U.K.,  received 
Pyridaben  (98.0%  pure)  via  gavage  at 
dose  levels  of  0,  2.5,  5.7,  13.0,  or  30.0 
milligram  kilogram  day  (mg/kg/ day) 
from  gestation  day  6  through  15, 
inclusive.  Maternal  toxicity,  observed  at 
13.0  and  30.0  mg/kg/day,  consisted  of 
decreased  body  weight/weight  gain  and 
food  consumption  during  the  dosing 
period.  Based  on  these  effects,  the 
maternal  toxicity  lowest  observed 
adverse  effect  level  (LOAEL)  is  13.0  mg/ 
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kg/day  and  the  maternal  toxicity  no 
observed  adverse  effect  level  (NOAEL) 
is  4.7  mg/kg/day  (82%  of  5.7  mg/kg/day 
based  on  concentration  analysis).  The 
developmental  toxicity  NOAEL  is  13.0 
mg/kg/day  based  on  observed  decreased 
fetal  body  weight  and  increased 
incomplete  ossification  in  selected 
bones  at  30.0  mg/kg/day  LOAEL. 

New  Zealand  white  rabbits  (19  or  20/ 
group)  were  orally  dosed  with  0, 1.5,  5, 
or  15  mg/kg/day  pyridaben  from  day  6 
through  19  of  gestation.  Maternal 
toxicity  was  evidenced  by  a  dose- 
dependent  decrease  in  body  weight  gain 
and  food  consimiption  at  all  dose  levels. 
There  was  also  increased  incidences  of 
abortions  and  clinical  signs  (few  feces) 
in  thie  15  mg/kg/day  group.  There  was 
no  evidence  that  the  chemical  had  a 
developmental  effect  at  any  of  the  tested 
levels.  The  maternal  NOAEL  was  <1.5 
mg/kg/day  and  the  Maternal  LOAEL 
was  1.5  mg/kg/day  based  on  decreases 
in  body  weight  gain  and  food 
consumption  at  all  dose  levels.  No 
developmental  toxicity  was  observed  at 
any  dose  level.  Therefore,  the  NOAEL 
for  developmental  toxicity  is  greater 
than  or  equal  to  15  mg/kg/day. 
In  a  standard  two-generation 
reproduction  study,  CD  rats  were 
administered  pyridaben  in  the  diet  at 
doses  of  0,  10,  28  or  80  ppm.  The 
Parental/Systemic  NOAEL  is  28  ppm 
(2.20  and  2.41  mg/kg/day  for  males  and 
females,  respectively).  The  parental/ 
systemic  LOAEL  is  80  ppm  (6.31  and 
7.82  mg/kg/day  for  males  and  females, 
respectively)  based  on  decreased  body 
weights,  body  weight  gains  and  food 
efficiency.  There  was  no  effect  on 
reproductive  parameters  on  the  dose 
levels  tested.  The  reproductive  NOAEL 
is  ^80  ppm  in  males  and  females.  The 
reproductive  LOAEL  is  >80  ppm  in 
males  and  females. 

4.  Subchronic  toxicity.  In  a  21-day 
domal  study,  rats  received  repeated 
topical  appUcations  of  pyridaben  (98% 
pure)  to  about  10%  of  the  body  surface 
area  at  dosages  of  30, 100,  300  and  1,000 
mg/kg  for  21  days.  The  treatment 
produced  body  weight  decreases  in  the 
300  mg/kg/day  females  and  in  the  1,000 
mg/kg/day  males  and  females.  The 
NOAEL  was  100  mg/kg/day  and  the 
LOAEL  was  300  mg/kg/day  based  on 
decreased  body  weight  gain  in  females. 
The  toxicology  endpoints  from  this 
study  were  selected  by  the  Agency  for 
short-  and  intermediate-term  dermal 
risk  assessments. 

5.  Chronic  toxicity.  In  a  12-month 
chronic  feeding  study  in  dogs  pyridaben 
was  administered  in  capsules  at  dosages 
of  0, 1.0,  4.0, 16.0  or  32.0  mg/kg/day. 
All  animals  survived  until  the  end  of 
the  study  and  there  were  no  treatment- 


related  changes  in  hematology,  clinical 
chemistry,  or  urinalysis  parameters.  The 
NOAEL  was  determined  to  be  <1.0  mg/ 
kg/day  and  the  LOAEL  was  <1.0  mg/kg/ 
day  based  on  increased  incidences  of 
clinical  signs  (thinness,  dehydration, 
diarrhea,  emesis,  soft  stool,  ptyalism, 
and  relaxed  nictitans)  in  treatment 
groups  of  both  sexes  and  decreased 
body  weight  gain  in  females  at  1.0  mg/ 
kg/day. 

In  a  follow-up  study,  Pyridaben  was 
administered  in  capsules  to  beagle  dogs 
at  dosages  of  0  and  0.5  mg/kg/day  for  1 
year.  The  NOAEL  was  determined  to  be 
<0.5  mg/kg/day  for  males  and  females 
and  the  LOAEL  was  <0.5  mg/kg/day  for 
males  and  females  based  on  an 
increased  incidence  of  clinical  signs  in 
both  treated  sexes  and  decreased  weight 
gain  in  the  treated  females. 

Pyridaben  was  administered  in  the 
diet  to  CD-I  mice  at  dosages  of  0,  2.5, 
8.0.  25  or  80  ppm  for  78  weeks.  There 
was  no  evidence  of  a  carcinogenic  effect 
of  the  chemical.  The  NOAEL  was 
determined  to  be  25  ppm  (2.78  mg/kg/ 
day)  for  males  and  females  and  a 
LOAEL  of  80  ppm  (8.88  and  9.74  mg/ 
kg/day  for  males  and  females, 
respectively).  The  LOAEL  was 
determined  to  be  80  ppm  for  males  and 
females  based  on  decreased  body  weight 
gain,  decreased  food  efficiency  and 
changes  in  organ  weights  and 
histopathology  (males). 

Pyridaben  was  administered  in  the 
diet  to  groups  of  Wistar  rats  for  104 
weeks  at  doses  of  0,  4, 10,  28  or  80  ppm 
to  assess  carcinogenicity.  Additional 
groups  (35  animals/sex/dose)  received 
doses  of  0,  4,  10,  28  or  120  ppm  for  104 
weeks  (with  an  interim  sacrifice  at  53 
weeks)  to  assess  chronic  toxicity.  There 
was  no  treatment-related  neoplastic  or 
non-neoplastic  pathology  in  either 
phase  of  the  study.  The  NOAEL  was 
determined  to  be  28  ppm  in  males  (1.13 
mg/kg/day)  and  28  ppm  (1.46  mg/kg/ 
day)  in  females.  The  LOAEL  was 
determined  to  be  120  ppm  (5.00  mg/kg/ 
day)  in  males  and  120  ppm  (6.52  mg/kg/ 
day)  in  females  based  on  decreased 
body  weight  gain  in  males  and  females 
and  decreased  ALT  levels  in  males  in 
the  chronic  toxicity  phase.  There  was  no 
evidence  of  a  carcinogenic  effect  of  this 
chemiczd. 

6.  Animal  metabolism.  In  an 
acceptable  rat  metabolism  study  by  the 
oral  route,  p)rridaben  was  mainly 
eliminated  in  the  feces  where  80-97% 
of  the  administered  dose  was  excreted 
regardless  of  the  dose  or  site  of  label 
(pyridazinone  or  benzyl  ring).  Nearly 
20%  of  the  excreted  residue  in  the  feces 
was  unmetabolized  parent  compound 
and  there  was  some  evidence  of 
glucoronide  conjugate(s)  in  the  bile.  The 


plasma  levels  following  a  single  low 
oral  dose  (3  mg/kg)  peaked  at  23  hours 
while  peak  levels  at  the  high  dose  (30 
mg/kg)  were  at  approximately  24  hours 
post-dose  due,  at  least  in  part,  to 
enterhepatic  circulation  (nearly  22-30% 
of  an  administered  radioactive  dose  is 
excreted  in  bile  within  a  period  of  24 
hours).  Residual  radioactivity  was  at  or 
near  background  levels  for  most  tissues 
by  72  to  168  hours.  Generally,  there 
seemed  to  be  increased  distribution  to 
fat  over  time  and,  compared  to  other 
tissues,  fat  seenwd  to  have  relatively 
more  residual  radioactivity.  Several 
metabolites,  totaling  up  to  20-30.  were 
resolved  in  urine  and  feces  and  some 
were  structtirally  identified. 

7.  Metabolite  toxicology.  The  nature  of 
the  residue  in  animals  is  adequately 
imderstood.  The  residue  of  concern  is 
pyridaben  and  its  metabolites  PB-7,  2- 
tert-butyl-5-[4-(l-carboxy-l- 
methylethyDbenzylthio) -4- 
chloropyridazin-3(2H)-one  and  PB-9,  2- 
tert-butyl-4-chloro-5-(4-(l,l-dimethyl-2- 
hydroxyethyi)  benzylthio]- 
chloropyridazin-3(2H)-one  as  specified 
in  40  CFR  180.494. 

8.  Endocrine  disruption.  The  most 
common  toxicity  endpoint  across  the 
various  studies  and  test  species  was 
decreased  body  weight/decreased  body 
weight  gain  followed  by  decreased  feed 
consumption  and/ or  feed  efficiency. 
These  effects  were  observed  in  the  13- 
week  feeding  study  in  mice,  in  a  13- 
week  rat  study,  in  two  13-week  dog 
studies,  in  a  21 -day  rat  dermal  study,  in 
a  28-day  inhalation  toxicity  study  in 
rats,  in  two  1-year  feeding  studies  in 
dogs,  in  a  78-week  feeding/ 
carcinogenicity  study  in  mice,  in  a 
developmental  toxicity  study  in  rats,  in 
two  developmental  studies  in  rabbits, 
and  in  a  2-year  feeding  carcinogenicity 
study  in  rats.  The  LOAELs  were  always 
based  on  decreases  in  body  weight  gain/ 
body  weight  decreases  or  decreases  in 
food  consimiption.  Other  effects  wer« 
sporadic  and  involved  changes  in 
certain  clinical  chemistry  values  or 
increases  or  decreases  in  organ  weights. 
Thus,  there  is  no  indication  that  effects 
on  the  endocrine  system  were 
responsible  for  any  of  the  observed 
effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Assessments 
were  conducted  to  evaluate  the 
potential  risk  due  to  chronic  and  acute 
dietary  exposiue  of  the  U.S.  population 
to  residues  of  pyridaben  (BAS  300  I). 
Commodities  (crops  and  animal 
products)  specified  in  40  CFR  180.494 
and  all  new/updated  crop  tolerances 
were  included  in  the  dietary  assessment 
(citrus,  pome  fruit,  stone  fruit,  grapes. 
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cranberries,  tree  nuts,  pistachio,  papaya 
and  similar  fruit,  strawberries,  hops, 
green  house  tomatoes,  and  secondary 
residues  in  animal  products  meat,  meat 
byproducts,  fat  -  from  cattle,  goat,  hog, 
horse,  sheep). 

i.  Food.  Specific  inputs  and  default 
values  were  considered  in  the  pyridaben 
dietary  assessment.  Anticipated  residue 
values  from  the  raw  agricultural 
commodities  and  the  residue  tolerances 
utilizedan  the  assessment  were 
multiplied  by  a  factor  of  2.3  to  include 
all  organosoluble  residues  of  pyridaben. 
Tolerance  values  were  assumed  for 
pistachios,  tree  nuts,  and  secondary 
residues  in  meat,  meat  byproducts,  fat, 
and  milk.  The  2.3  multiplication  factor 
wa§  not  used  for  these  animal 
commodities  since  the  residues  of 
concern  (pyridaben  and  its  metabolites), 
as  specified  in  40  CFR  180.494  are  well 
understood  in  animals.  Default 
processing  factors  were  used  for  all 
commodities  except  for  those  specified 
in  Table  1  below.  In  addition,  percent 
crop  treated(%  CT)  values  of  23,  5.8, 
and  11.4%  were  utilized  for  pome  fruit, 
grapes,  and  citrus,  respectively.  These 
percent  crop  treated  values  were  based 
on  the  2000  to  2002  pyridaben  peak 
sales  year  and  peak  acreage  year.  All 
other  crops  were  considered  to  have 
100%  crop  treated. 


Table  1.— Process  Factors  Used 
IN  the  Pyridaben  Dietary 
Assessment 


Commodity 

Process 

Process 
Factor 

Citrus 

washed 
juice 

0.48 
0.096 

Apples/Pears 

washed 
juice 

0.68 
0.09 

Grapes 

juice 
dried 

0.04 
0.94 

*  Default  processing  factors  were  used  for 
all  other  commodities. 

ii.  Drinking  Water.  There  are  no 
established  maximum  contaminant 
levels  or  health  advisory  levels  for 
residues  of  pyridaben  (BAS  300  I)  or  its 
metabolites  in  drinking  water.  The 
PRZM/EXAMS  and  SciGrow  models 
were  used  to  estimate  the  maximum 
concentrations  in  surface  and  ground 
water,  respectively.  Pyridaben  is 
immobile  and  thus  unlikely  to  leach  to 
groundwater.  Results  of  environmental 
modeling  indicate  an  estimated  0.215 
ppm  (acute)  and  0.020  ppm  (chronic)  of 
pyridaben  in  surface  water. 

2.  Non-dietary  exposure.  PjTidaben 
(BAS  300  I)  is  a  plant  protection  product 
used  tocontrol  insects.  This  product  is 
not  considered  for  residential  use  and 
therefore  the  aggregate  exposure  is  a 
result  of  pyridaben  residues  in  food  and 
water. 

D.  Cumulative  Effects 

The  cumulative  exposure  to 
substances  with  common  mechanism  of 
toxicity  must  be  considered.  Currently 
at  this  time  there  is  not  available  data 


to  determine  whether  pyridaben  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  pjridaben  does 
not  appear  to  form  a  toxic  metabolite 
produced  by  other  substances.  As  a 
result,  for  the  purposes  of  this  tolerance 
action,  it  is  assumed  that  pyridaben 
does  not  have  a  common  mechanism  of 
toxicity  with  other  substances. 

E.  Safety  Determination 

1.  Acute.  Exposure  estimates  for  the 
pyridaben  acute  dietary  assessment 
were  well  under  100%  of  the  aPAD  at 
the  99.9th  percentile.  The  overall 
general  population  and  the  most 
sensitive  subpopulation  (females  13-49 
years)  utilized  <11%  and  14.5%  of  the 
acute  population  adjusted  dose  (aPAD), 
respectively.  Results  from  a  Tier  I 
dietary  assessment  of  pyridaben 
residues  in  cranberries  indicates  the 
percent  aPAD  for  children  1-6  years  old 
and  females  13-49  years  old  were  <3%. 
Therefore  considering  all  current  and 
pending  commodities,  including 
cranberries,  the  percent  chronic 
reference  dose  (%cRfD)  and  percent 
chronic  population  dose  (%cPAD)  will 
be  below  20%  for  all  population 
subgroups.  Further  refinements 
including  additional  percent  crop 
treated,  processing  factors,  cooking 
factors,  actual  residue  values  for  the 
remaining  commodities  (where  default 
values  and  tolerance  levels  were  used 
for  this  assessment)  would  further 
reduce  the  exposure  estimates. 


Table  2.  Acute  Dietary  Exposure  Assessment  for  for  Pyridaben  (BAS  300  I) 


Population  Subgroups 


Birth  to  1  year 


1-2  years 


3-5  years 


1-6  years 


6-12  years 


13-19  years 


Females  13-49  years 


Males  20-49  years 


Adults  50+  years 


.    Exposure  Esti- 
mate (Tig/kg  b.  w. 
/day) 


0.04488 


0.0509 


0.04339 


0.03382 


0.0300 


0.01327 


0.01885 


0.01101 


0.01591 


%aRfD 


8.98 


10.18 


8.68 


6.76 


6.00 


2.65 


14.50 


2.20 


3.18 


%aPAD 


8.98 


10.18 


8.68 


6.76 


6.00 


2.65 


14.50 


2.20 


3.18 
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2.  Chronic.  The  estimated  chronic 
dietary  exposure  for  all  oinjent  and 
pending  commodities  (except 
cranberries)  ranged  from  15.6  to  77.3% 
for  the  cRfD  and  cPAD  for  all 
subpopulations.  Results  from  a  Tier  I 
dietary  assessment  of  pyridaben 
residues  in  cranberries  indicates  the 


percent  cPAD  for  children  1-6  years  old 
and  females  of  childbearing  years  (13- 
49  years  old)  were  7.1%  and  12.9%, 
respectively.  Therefore  considering  all 
current  and  pending  commodities, 
including  cranberries,  the  %cRfD  and 
%cPAD  will  be  below  100%  for  all 
population  subgroups.  Further 


refinements  including  additional    ' 
percent  crop  treated,  processing  factors, 
cooking  factors,  actual  residue  values 
for  the  remaining  commodities  (that 
used  default  values  and  tolerance  levels) 
would  further  reduce  the  exposure 
estimates. 


Table  3.— Chronic  Dietary  Exposure  Assessment  for  pyridaben  (BAS  300  I) 


Population  Subgroups 

Exposure  Esti- 

fnate(mg/kg  b.w./ 

day) 

%cRfD 

%Cpad 

Birth  to  1  year 

0.00371 

74.2 

74.2 

12  years 

0.003867 

77.34 

77.34 

35  years 

0.002752 

55.04 

55.04 

16  years 

0.0031 

62 

62 

6-12  years 

0.002541 

50.82 

50.82 

13-19  years 

0.0009618 

19.236 

19.236 

'The  aggregate  exposiu-e  (food  and 
drinking  water)  of  pyridaben  will  not 
exceed  the  U.S.  EPA's  level  of  concern 
(100%  of  RfD).  Overall,  we  can 
conclude  with  reasonable  certainty  that 
no  harm  will  occur  from  either  acute  or 
chronic  aggregate  exposiue  of  pyridaben 
residues  as  a  result  of  use  on  citrus, 
pome  fruit,  stone  fruit,  grapes, 
cranberries,  tree  nuts,  pistachio,  papaya 
(and  similar  fruit),  strawberries,  hops, 
and  green  house  tomatoes. 

F.  bitemational  Tolemnces 

Maximiun  residue  levels  (MRLs)  have 
been  established  for  pjrridaben  in 
Canada.  No  MRLs  have  been  established 
by  the  Codex  Alimentarius  Commission. 
(FR  Doc.  03-16930  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  65G0-50-S 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

Special  Executive  Session 

DATE  AND  TIME:  Thursday,  July  3,  2003 
at  10  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

STATUS:  This  meeting  was  closed  to  the 
public  pursuant  to  11  CFR  2.4(b)(1). 

DATE  AND  TIME:  Tuesday,  July  8,  2003  at 
10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
Dd. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 


Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  piusuant  to  2 
U.S.C.  437g,  438(b),  and  TiUe  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procediu«s  or  matters  affecting  a 
particular. 

DATE  AND  TIME:  Thursday,  July  10,  2003 
at  10  a.m.  " 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-12: 
Stop  Taxpayer  Money  for  Politicians 
Committee  ("STMP")  and 
Representative  Jeff  Flake  of  Arizona  by 
coimsel,  Benjamin  L.  Ginsberg. 

Draft  Advisory  Opinion  2003-17: 
James  W.  Treffinger  and  Treffinger  for 
Senate  Committee  by  counsel,  Karin 
Riecker. 

Routine  Administrative  Matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-17026  Filed  7-1-03;  10:46  am) 

BILUNG  CODE  6715-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 
[No.  2003-N-05] 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Federal  Housing  Finance 
Board. 

ACTION:  Notice  with  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (Privacy  Act),  the 
Federal  Housing  Finance  Board 
(Finance  Board)  is  providing  notice  of 
its  intent  to  amend  its  system  of  records 
to  reflect  agency  reorganizations  and 
regulatory  changes  and  to  add  a  new 
system  of  records  covering  Office  of  ' 
Inspector  General  investigative  files. 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  Finance  Board  is 
publishing  an  interim  final  rule  with 
request  for  comments  that  revises  the 
agency's  Privacy  Act  regulation  to 
reflect  an  agency  reorganization  in 
which  responsibility  and  authority  for 
running  the  agency's  Privacy  Act 
program  was  transferred  to  the  Office  of 
General  Counsel.  The  Finance  Board 
also  is  revising  the  rule  to  make  it  more 
"user-friendly"  by  Using  plain  language 
and,  where  appropriate,  a  question-and- 
answer  format. 

DATES:  This  amendment  will  become 
effective  as  proposed  without  further 
notice  on  August  4,  2003  imless 
comments  dictate  otherwise.  The 
Finance  Board  will  accept  comments  in 
writing  on  or  before  August  4,  2003. 
ADDRESSES:  Send  comments  by 
electronic  mail  to  comments@fhfb.gov, 
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by  facsimile  to  202/408-2580,  or  by 
regular  mail  to  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
Washington,  DC  20006,  ATTN:  PUBLIC 
COMMENTS.  Comments  will  be 
available  for  public  inspection  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janice  A.  Kaye.  Senior  Attorney- 
Advisor,  Office  of  General  Counsel,  by 
telephone  at  202/408-2505,  by 
electronic  mail  at  kayej@fhfb.gov.  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street,  NW., 
V;ashington,  DC  20006. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  requirements  of  the  Privacy  Act, 
the  Finance  Board  is  publishing  a  notice 
of  an  amendment  to  its  system  of 
records.  See  5  U.S.C.  552a(e)(4)  and 
(11).  Some  of  the  changes  are  being 
made  to  reflect  agency  reorganizations. 
More  specifically,  the  Finance  Board  is 
amending  its  system  of  records  to  reflect 
the  following  changes: 

•  Responsibility  for  administering  the 
Finance  Board's  Privacy  Act  program 
was  transferred  to  the  Office  of  General 
Counsel.  As  part  of  the  transfer  of 
responsibility,  an  OGC  staff  member  has 
replaced  the  Secretary'  to  the  Board  of 
Directors  as  the  Finance  Board's  Privacy 
Act  Official. 

•  The  name  of  the  Office  of  Resource 
Management  has  been  changed  to  the 
Office  of  Management. 

•  The  duties  of  the  Personnel 
Security  Ofi'icer  have  been  transferred 
from  the  Office  of  General  Counsel  to 
the  Office  of  Management. 

•  The  Office  of  the  Chairman 
assumed  the  duties  of  the  former  Office 
of  Public  Affairs,  which  was  aboUshed 
in  August  2002.  and  certain  records 
maintained  by  the  former  Office  of 
Public  Affairs  were  eliminated. 

The  Finance  Board  also  is  amending 
its  system  of  records  to  reflect  a  " 

reorganization  and  renumbering  of  the 
agency's  regulations.  See  65  FR  8253 
(February  18,  2000). 

Since  the  Finance  Board's  Privacy  Act 
rule  includes  an  exemption  for  certain 
records  contained  in  Office  of  Inspector 
General  (OIG)  investigative  files,  the 
notice  adds  a  new  system  of  records 
covering  OIG  investigative  records. 

For  the  reasons  stated  above,  the 
Finance  Board  hereby  amends  its 
system  of  records  originally  published 
in  the  Federal  Register  in  September 
1995,  see  60  FR  46120  (September  5, 
1995),  as  amended  in  December  1997, 
see  62  FR  66865  (December  22, 1997) 
and  December  1998,  see  62  FR  66865 
(December  22.  1997),  as  follows: 


1.  Amend  the  system  of  records 
entitled  FHFB-1  Employee  Attendance 
Records  as  follows: 

FHFB-1 

SYSTEM  NAME: 

Employee  Attendance  Records. 


Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purpose  of  such  uses: 

These  records,  or  information 
therefrom,  may  be  disclosed  as  a  routine 
use  to: 

***** 

5.  In  the  event  the  information  in  the 
system  of  lecords  indicates  a  violation 
or  potential  violation  of  a  criminal  or 
civil  law,  rule,  or  regulation,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  federal,  state,  or  local 
agency  or  authority  responsible  for 
investigating  or  prosecuting  such  a 
violation  or  for  enforcing  or 
implementing  a  statute,  rule  or 
regulation. 

6.  A  court,  magistrate  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 


POLICIES  AND  PRACTICE  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


RETENTION  AND  DISPOSAL: 

1.  Leave  application  files  (i.e.,  SF71s 
or  equivalent  and  supporting 
documentation)  are  destroyed  after  three 
years  or  GAO  audit,  whichever  is 
sooner. 

2.  Time  and  attendance  source 
records  and  input  records  are  destroyed 
after  six  years  or  GAO  audit,  whichever 
is  sooner. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Management,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 

NOTIHCATION  PROCEDURE: 

Direct  inquiries  as  to  whether  this 
system  contains  a  record  pertaining  to 
an  individual  to  the  Privacy  Act    ' 
Official,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW.,  Washington, 
DC  20006,  in  accordance  with  the 
procediues  set  forth  in  12  CFR  part  913. 

RECORD  ACCESS  PROCEDURES: 

Direct  requests  for  access  to  a  record 
to  the  Privacy  Act  Official,  Federal 


Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 

CONTESTING  RECORD  PROCEDURES: 

.  Direct  requests  to  amend  a  record  to 
the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 
***** 

2.  Amend  the  system  of  records 
entitled  FHFB-2  General  Travel  and 
Transportation  Files  as  follows: 

FHFB-2 

SYSTEM  NAME: 

General  Travel  and  Transportation 
Files. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1 .  Current  and  former  Finance  Board 
employees. 

2.  Individuals  invited  to  travel  by  the 
Finance  Board,  including  individuals 
traveling  to  the  Finance  Board  for  pre- 
employment  interviews  and  individuals 
invited  to  attend  a  Finance  Board 
ceremony,  meeting  or  similar  event. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records,  or  information 
therefrom,  may  be  disclosed  as  a  routine 
use  to: 

*         *        *        *        * 

3.  In  the  event  the  information  in  the 
system  of  records  indicates  a  violation 
or  potential  violation  of  a  criminal  or 
civil  law,  rule,  or  regulation,  the 
relevant  records  may  be  disclosed  to  the 
appropriate  federal,  state,  or  local 
agency  or  authority  responsible  for 
investigating  or  prosecuting  such  a 
violation  or  for  enforcing  or 
implementing  a  statute,  rule  or 
regulation. 

4.  A  court,  magistrate  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 
***** 

6.  Another  federal  agency  in  response 
to  a  request  made  in  connection  with 
the  hiring  or  retention  of  an  individual, 
the  issuance  of  a  seciuity  clearance,  the 
reporting  of  an  investigation  of  an 
individual,  the  letting  of  a  contract  or 
issuance  of  a  grant,  license  or  other 


benefit  by  the  requesting  agency,  but 
only  to  the  extent  that  the  information 
disclosed  is  necessary  and  relevant  to 
the  requesting  agency's  decision  on  the 
matter. 

7.  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
subject  individual. 


POUOES  AND  PRACTICE  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Management,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 

NOTIFICATION  PROCEDURE: 

Direct  inquiries  as  to  whether  this 
system  contain.s  a  record  pertaining  to 
an  individual  to  the  Privacy  Act 
Official,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW.,  Washington, 
DC  20006,  in  accordance  with  the 
procedures  set  forth  in  12  CFR  part  913. 

RECORD  ACCESS  PROCEDURES: 

Direct  requests  for  access  to  a  record 
to  the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  to  amend  a  record  to 
the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 
***** 

3.  Amend  the  system  of  records 
entitled  FHFB-3  Administrative 
Grievance  Files  as  follows: 

FHFB-3 

SYSTEM  NAME: 

Administrative  Grievance  Files. 
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POLICIES  AND  PRACTICE  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Management,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  WaSliington,  DC  20006. 

NOTIFICATION  PROCEDURE: 

Direct  inquiries  as  to  whether  this 
system  contains  a  record  pertaining  to 
an  individual  to  the  Privacy  Act 
Official,  Federal  Housing  Finance 
^    Board,  1  m  F  Street,  NW,  Washington. 


DC  20006,  in  accordance  with  the 
procedures  set  forth  in  12  CFR  part  913. 

RECORD  ACCESS  PROCEDURES: 

Direct  requests  for  access  to  a  record 
to  the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  to  amend  a  record  to 
the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 
***** 

4.  Amend  the  system  of  records 
entitled  FHFB-4  Federal  Home  Loan 
Bank  Appointive  Director  Eligibility 
Certification  Forms  as  follows: 

.FHFB-4 
SYSTEM  NAME: 

Federal  Home  Loan  Bank  Appointive 
Director  Eligibility  Certification  Forms. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  Federal  Home  Loan  Bank 
(FHLBank)  appointive  directors  and 
candidates  for  appointment. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  certifications  of 
eligibility  and  information  concerning 
the  financial  or  other  personal  interests 
of  current  FHLBank  appointive 
directors,  candidates  for  appointment 
and  their  immediate  families  that  may 
pose  a  conflict  of  interest  under  the 
conflicts  of  interest  policy  of  the 
director's  FHLBank. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

12  U.S.C.  1427(a)  and  (d);  12  CFR 
915.10-915.12. 

PURPOSE(S): 

Records  are  collected  to  determine 
whether  FHLBank  appointive  directors 
and  candidates  for  appointment  are  in 
compliance  with  statutory  and 
regulatory  eligibility  requirements. 


POUCIES  AND  PRACTICE  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


RETRIEV  ABILITY: 

Records  are  filed  by  FHLBank  and 
alphabetically  by  name. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Chairman,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 

NOTIFICATION  PROCEDURE: 

Direct  inquiries  as  to  whether  this 
system  contains  a  record  pertaining  to 
an  individual  to  the  Privacy  Act 
Official,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW..  Washington, 
DC  20006,  in  accordance  with  the  - 
procedures  set  forth  in  12  CFR  part  913. 

RECORD  ACCESS  PROCEDURES: 

Direct  requests  for  access  to  a  record 
to  the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006.  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  to  amend  a  record  to 
the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 
*         *        *        *        * 

5.  Remove  the  system  of  records 
entitled  FHFB-5  Board  of  Directors. 

6.  Amend  the  system  of  records 
entitled  FHFB-6  Agency  Personnel 
Investigative  Records  as  follows: 

FHFB-5 

SYSTEM  NAME: 

Personnel  Investigative  Records. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  information  relating 
to  the  subject  individual,  including 
name,  address,  date  and  place  of  birth.  . 
Social  Security  number,  citizenship, 
residence,  foreign  travel  and  contacts, 
education,  personal  references, 
organizational  membership  and  security 
clearance  history;  investigative 
information  regarding  the  subject 
individual's  character,  conduct  and 
behavior  in  the  community  where  he  or 
she  lives  or  lived,  and  arrests  and 
convictions  for  violations  of  the  law; 
reports  from  commercial  credit 
agencies,  interviews  with  the  subject 
individual  and  with  present  and  former 
supervisors,  co-workers,  associates, 
educators,  etc..  and  inquiries  with  law 
enforcement  agencies,  employers, 
educational  institutions  attended; 
reports  about  the  subject  individual's 
qualifications  for  a  specific  position; 
correspondence  relating  to  adjudication 
matters;  reports  of  action  after  the  OPM 
or  Federal  Bureau  of  Investigation 
section  8(d)  Full  Field  Investigation; 
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and  other  information  developed  £rom 
the  above. 


PURPOSE(S): 

1 .  Records  are  collected  in  order  to 
make,  and  are  maintained  in  order  to 
provide  dociunentation,  if  necessary,  to 
the  OPM  in  order  to  support  the  Finance 
Board's  determinations  concerning 
compliance  with  Federal  personnel 
regulations,  the  suitability  and  htness  of 
the  subject  individual  for  federal 
employment  and  access  and  seciuity 
clearances,  and  the  qualifications  for 
performance  of  contractual  services  for 
the  U.S.  Government. 

2.  To  provide  information  necessary 
to  schedule  and  conduct  required 
investigations. 

3.  To  locate  individuals  for  personnel 
research. 


POLICIES  AND  PRACTICE  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

*  *  *  *  * 

RETENTION  AND  DISPOSAL: 

Records  are  retained  until  the  subject 
individual  terminates  employment  at 
the  Finance  Board,  at  which  time  the 
records  are  handled  in  accordance  with 
OPM  policy  and  procedures. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  Management,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 

NOTIRCATION  PROCEDURE: 

Direct  inquiries  as  to  whether  this 
system  contains  a  record  pertaining  to 
an  individual  to  the  Privacy  Act 
Official,  Federal  Housing  Finance 
Board.  1777  F  Street,  NW.,  Washington, 
DC  20006,  in  accordance  with  the 
procedures  set  forth  in  12  CFR  part  913. 

RECORD  ACCESS  PROCEDURES: 

Direct  requests  for  access  to  a  record 
to  the  Office  of  Persormel  Management, 
Federal  Investigations  Processing 
Center,  FOI/PA,  Boyers,  Pennsylvania 
16018. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  to  amend  a  record  to 
the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 

RECORD  SOURCE  CATEGORIES: 

,  Subject  individual,  including 
applications  and  other  personnel  and 
security  forms  and  personal  interview; 
police,  military  or  naval  reports;  notices 


of  persormel  actions  and  investigative 
and  other  record  material  furnished  by 
Federal  agencies;  and  personal 
investigation,  written  inquiry,  or 
computer  linkage  from  sources  such  as 
former  employees,  former  employers, 
educational  institutions,  references, 
neighbors,  associates,  police 
departments,  courts,  credit  bureaus, 
medical  records  probation  officials, 
prison  officials,  newspapers,  magazines, 
periodicals  and  other  publications. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a{k)(5),  a 
record  contained  in  this  system  is 
exempt  from  5  U.S.C.  552a(c){3),  (d), 
(e)(1),  (e)(4)(G),  {e)(4)(H),  (e)(4)(I)  and  (f). 
to  the  extent  that  disclosure  would 
reveal  the  identity  of  a  source  who 
furnished  information  to  the 
government  under  an  express  promise 
that  his  or  her  identity  would  be  held 
in  confidence. 

7.  Add  a  new  system  of  records 
entitled  FHFB-6  Office  of  hispector 
General  Investigative  Records  to  read  as 
follows: 

FHFB-6 

SYSTEM  NAME: 

Office  of  Inspector  General 
Investigative  Records. 

SECURmr  CLASSIFICATION: 

None. 

SYSTEM  LOCATION: 

Federal  Housing  Finance  Board,  1777 
F  Street  NW,  Washington,  DC  20006. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

1.  Current  and  former  Finance  Board 
employees,  others  involved  in  the 
Finance  Board's  programs  or  operations, 
and  any  other  persons  who  are  or  have 
been  under  investigation  by  the  Finance 
Board's  Office  of  Inspector  General 
(OIG)  in  order  to  determine  whether 
these  individuals  have  been  or  are 
engaging  in  waste,  fraud  or  abuse  with 
respect  to  the  Finance  Board's  programs 
or  operations  or  other  activities  that 
violate  federal  cfiminal  laws. 

2.  Complainants  and  witnesses  where 
necessary  for  future  retrieval. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Files  on  individual  investigations 
including  investigative  reports  and 
related  documents  generated  during  the 
coiu"se  of  or  subsequent  to  an 
investigation.  It  includes  electronic  and 
hard  copy  case  tracking  systems, 
databases  containing  investigatory 
information,  "Hotline"  telephone  logs, 
and  investigator  workpapers  and 
memoranda  and  letter  referrals  to 
management  or  others. 


AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

5  U.S.C.  App.  4(a)(1)  and  6(a)(2). 

PURPOSE(S): 

These  records  are  collected, 
maintained  and  used  by  the  OIG  in  its 
inquiries  and  investigations  and  reports 
relating  to  the  administration  of  the 
Finance  Board's  programs  and 
operations  and  to  manage  the 
investigatory  program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

Under  normal  circumstances,  the  OIG 
will  not  provide  individually 
identifiable  records.  However,  under 
those  unusual  circumstances  when  the 
OIG  must  release  information  contained 
in  an  individually  identifiable  record, 
the  OIG  will  maintain  proper  safeguards 
to  protect  the  information  from 
unwarranted  invasion  of  personal 
privacy.  Subject  to  this  general 
limitation,  these  records,  or  information 
therefrom,  may  be  disclosed  as  a  routine 
use  to: 

1.  The  appropriate  federal,  state  or 
local  agency  or  authority  responsible  for 
investigating  or  prosecuting  a  violation 
or  potential  violation  of  a  criminal  or 
civil  law,  rule  or  regulation  or  for 
enforcing  or  implementing  a  statute, 
rule  or  regulation  if  information  in  the 
system  of  records  indicates  such  a 
violation. 

2.  A  court,  magistrate  or 
administrative  tribunal  in  the  course  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnesses  in 
the  course  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings. 

3.  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
subject  individual. 

4.  Any  source,  including  a  federal, 
state  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  but  only  to  the  extent 
necessary  for  the  OIG  to  obtain 
information  relevant  to  an  OIG 
investigation. 

5.  Another  federal  agency  in  response 
to  a  request  made  in  connection  with 
the  hiring  or  retention  of  an  individual, 
the  issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
individual,  the  letting  of  a  contract  or 
issuance  of  a  grant,  license  or  other 
benefit  by  the  requesting  agency,  but 
only  to  the  extent  that  the  information 
disclosed  is  necessary  and  relevant  to 
the  requesting  agency's  decision  on  the 
matter. 

6.  Other  federal  entities,  such  as  other 
federal  Offices  of  Inspector  General  or 
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the  General  Accounting  Office,  or  to  a 
private  party  with  which  the  OIG  or  the 
Finance  Board  has  contracted  for  the 
purpose  of  auditing  or  reviewing  the 
performance  or  internal  management  of 
the  OIG's  investigatory  program, 
provided  the  record  will  not  be 
transferred  in  a  form  that  is  individually 
identifiable,  and  provided  further  that 
the  entity  acknowledges  in  writing  that 
it  is  required  to  maintain  Privacy  Act 
safeguards  for  the  information. 

hi  addition  to  the  foregoing  routine 
uses,  a  record  which  is  contained  in  this 
system  and  derived  from  another 
Finance  Board  system  of  records  may  be 
disclosed  as  a  routine  use  as  specified 
in  the  Federal  Register  notice  of  the 
system  of  records  from  which  the 
records  derived. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICE  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  file  folders, 
computer  disks,  electronic  media  and 
reports  on  each  investigation. 

RETRIEVABIUTY: 

Records  generally  are  indexed  by 
name  of  person  imder  investigation, 
investigation  niunber,  referral  number 
or  investigative  subject  matter. 

SAFEGUARDS: 

File  folders  are  maintained  in  safes  or 
lockable  metal  file  cabinets  stored  in 
offices  that  are  locked  when  not  in  use. 
Computer  disks  and  electronic  media 
are  locked  in  the  lockable  metal  file 
cabinets  with  thefr  related  file  folders, 
and  information  not  so  lockable  is  kept 
in  individual  offices  in  locked  or 
passworded  computer  hardware.  Access 
to  the  information  in  the  cabinets  and 
individual  offices  is  permitted  only  by 
and  to  specifically  authorized 
personnel. 

RETENTION  AND  DISPOSAL: 

Records  in  file  folders  are  retained  as 
long  as  needed  and  then  destroyed  by 
shredding.  Computer  disks  are  cleared, 
retired,  or  destroyed  when  no  longer 
useful.  Entries  on  electronic  media  are 
deleted  or  erased  when  no  longer 
needed. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Office  of  hispector  General,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.  Washington,  DC  20006. 

NOTnCATION  PROCEDURE: 

Direct  inquiries  as  to  whether  this 
system  contains  a  record  pertaining  to 


an  individual  to  the  Privacy  Act 
Official,  Federal  Housing  Finance 
Board,  1777  F  Street,  NW,  Washington, 
DC  20006,  in  accordance  with  the 
procedures  set  forth  in  12  CFR  part  913. 

RECORD  ACCESS  PROCEDURES: 

Direct  requests  for  access  to  a  record 
to  the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006,  in 
accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 

CONTESTING  RECORD  PROCEDURES: 

Direct  requests  to  amend  a  record  to 
the  Privacy  Act  Official,  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW,  Washington,  DC  20006,  in 
'accordance  with  the  procedures  set 
forth  in  12  CFR  part  913. 

RECORD  SOURCE  CATEGORIES: 

The  OIG  collects  information  from 
many  sources  including  the  subject 
individuals,  employees  of  the  Finance 
Board  and  the  Federal  Home  Loan  Bank 
System,  other  government  sources, 
witnesses  and  informants,  and 
nongovernmental  sources. 

.     EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Pursuant  to  5  U.S.C.  552a(k)(5),  a 
record  contained  in  this  system  is 
exempt  from  5  U.S.C.  552a(c)(3),  (d), 
(e)(1).  (e)(4)(G),  (e)(4)(H),  (e)(4)(I)  and  (f), 
to  the  extent  that  the  records  consists  of 
investigatory  material  compiled: 

(1)  For  law  enforcement  purposes;  or 

(2)  For  the  purpose  of  determining 
suitability,  eligibility  or  qualifications 
for  federal  civilian  employment  or 
federal  contracts,  and  if  disclosure  of 
the  record  would  reveal  the  identity  of 
a  source  who  furnished  information  to 
the  government  under  an  express 
promise  that  his  or  her  identity  would 
be  held  in  confidence. 

Notwrithstanding  the  exemption,  the 
Finance  Board  will  provide  a  record  if 
any  right,  privilege  or  benefit  to  which 
an  individual  would  otherwise  be 
entitled  by  Federal  law,  or  for  which  the 
individual  otherwise  would  be  eligible, 
is  denied  as  a  result  of  the  maintenance 
of  the  record,  except  to  the  extent  that 
disclosure  of  the  record  would  reveal 
the  identity  of  a  source  who  furnished 
information  to  the  government  under  an 
express  promise  that  his  or  her  identity 
would  be  held  in  confidence. 

Dated:  June  18,  2003. 

By  the  Federal  Housing  Finance  Board. 
Arnold  Intrater, 
Genera]  Counsel. 
(PR  Doc.  03-16561  Filed  7-2-03;  8:45  am] 

BOJJNG  CODE  672S-«1-I> 


FEDERAL  RESERVE  SYSTEM 

Agency  Infonnation  Collection 
Activities:  Announcement  Of  Board 
Approval  Under  Delegated  Authority 
And  Submission  To  0MB 

summary:  Background.  Notice  is  hereby 
given  of  the  final  approval  of  proposed 
information  collection  by  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  under  OMB  delegated 
authority,  as  per  5  CFR  1320.16  (OMB 
Regulations  on  Controlling  Paperwork 
Burdens  on  the  Public).  Board- 
approved  collections  of  infonnation  are 
incorporated  into  the  official  OMB 
inventory  of  ciurently  approved 
collections  of  information.  Copies  of  the 
OMB  83-I;s  and  supporting  statements 
and  approved  collection  of  information 
instrument(s)  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995,  imless  it 
displays  a  currently  valid  OMB  control 
number. 

FOR  FURTHER  INFORMATION  CONTACT! 
Federal  Reserve  Board  Clearance  Officer 
-Cindy  Ayouch — Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829). 

OMB  Desk  Officer-Joseph  Uckey— 
Office  of  Information  and  Regulatoiy 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503. 

Final  approval  under  OMB  delegated 
authority  of  the  extension  for  three 
years,  without  revision,  of  the  following 
report: 

Report  title:  Reporting  and  Disclosure 
Requirements  in  Connection  with 
Regulation  W  (12  CFR  Part  223 
Transactions  Between  Member  Banks 
and  Thefr  Affiliates) 

Agency  form  number:  Reg  W 

OMB  Control  n  umber  7 1 00-0304 

Frequency:  Event-generated 

Reporters:  Insured  depository 
injstitutions  and  iminsured  member 
banks 

Estimated  annual  reporting  hours: 
250  hours 

Estimated  average  hours  per  response: 
Loan  participation  renewal  notice.  2 
hours.  Acquisition  notice,  6  hours. 
Internal  corporate  reorganization 
transactions  notice,  6  hours.  Section 
23A  additional  exemption  notice,  10 
hours. 

Estimated  number  of  respondents:  45 

Small  businesses  are  affected. 

General  description  of  report:  This 
infonnation  collection  is  required  to 
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evidence  compliance  with  sections  23A 
and  23B  of  the  Federal  Reserve  Act  (12 
U.S.C.  371c{f)  and  371c-l(e)). 
Confidential  and  proprietary 
information  collected  for  the  purposes 
of  the  Loan  Participation  Renewal  12 
CFR  223.15(b)(4)  and  Internal  Corporate 
Reorganization  Transactions  12  CFR 
223.41(d)(2)  notices  may  be  protected 
under  the  authority  of  the  Freedom  of 
Information  Act  [5U.S.C.  §  552(b)(4)  and 
{b)(8)].  Section  (b)(4)  exempts 
information  deemed  competitively 
sensitive  from  disclosure  and  Section 
(b)(8)  exempts  information  "contained 
in  or  related  to  examination,  operating, 
or  condition  reports  prepared  by,  on 
behalf  of,  or  for  the  use  of  an  agency 
responsible  for  the  regulation  or 
supervision  of  financial  institutions." 

Abstract:  On  December  12,  2002,  the 
Board  of  Governors  of  the  Federal 
Reserve  published  a  Federal  Register 
notice  adopting  a  final  rule  (Regulation 
W)  to  implement  comprehensively 
sections  23A  and  23B  of  the  Federal 
Reserve  Act  and  provide  several  new 
exemptions  consistent  with  the 
purposes  of  the  statute  (67  FR  76603), 
effective  April  1,  2003.  The  Paperwork 
Reduction  Act  section  of  this  notice 
contained  a  request  for  public  comment 
on  the  information  collection  in  Reg  W. 
The  Federal  Reserve  did  not  receive  any 
comments  on  this  request.  Pursuant  to 
5  CFR  1320.16  this  is  a  final  notice 
annoimcing  the  Board's  approval  of  the 
information  collection. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  27,  2003. 

Jennifer  J.  lohnson 

Secretary  of  the  Board. 

[FR  Doc.  03-16882  Filed  7-2-03;  8:45  am) 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarcfing  each  of  these  applications         ' 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  28,  2003. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Beverly  Financial,  MHC,  Beverly, 
Massachusetts;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Beverly 
Co-Operative  Bank,  Beverly, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street.  N.E.,  Atlanta,  Georgia 
30303: 

1.  RB  Bancorporation,  Athens, 
Alabama;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Reliance  Bank, 
Athens,  Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  27,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-16837  Filed  7-2-03;  8:45  am] 
BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  In 
Permissible  Nont)anking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonl>anidng 
Aet^itles 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  cbntrol  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 


(12  CFR  225.28)  or  that  the  Bo«rd  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
•  question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  fi-om  the  National  Information 
Center  website  at  www.ffiec.gov/nlc/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  28,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1 .  Arvest  Bank  Group,  Inc. , 
Bentonville,  Arkansas;  to  acquire 
Superior  Financial  Corp.,  Little  Rock,     , 
Arkansas,  and  thereby  indirectly  acquire 
Superior  Bank,  Fort  Smith,  Arkansas, 
and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  section 
225.28(b)(4)(ii)  of  Regulation  Y. 
Applicant  also  has  applied  to  engage  in 
operating  a  consumer  finance  company 
through  Superior  Finance  Company, 
Fort  Smith,  Arkansas;  in  discoimt 
brokerage  and  investment  advisory 
services  through  Superior  Financial 
Services,  Inc.,  Fort  Smith,  Arkansas; 
acting  as  a  general  insurance  agency  or 
broker  to  sell  all  lines  of  insurance  or 
insurance  related  products  in  a  town  of 
less  than  5,000  in  population  through 
Superior  Insurance  Service,  Inc.,  Paris, 
Arkansas;  and  sell  consumer  credit  life 
and  disability  insiirance  to  consumer 
borrowers  of  the  savings  association 
through  Southwest  Protective  Life 
Insurance  Company,  Fwt  Smith, 
Arkansas,  pursuant  to  sections  225.28 
(b)(1).  (b)(7)(i),(b)(ll)(i).  and 
(b)(ll)(iii)(A)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  27,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.03-16836  Filed  7-2-03;  8:45  amj 

BtLLING  CODE  6210-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  ttie  Secretary 

Meeting  of  the  Secretary's  Advisory 
Committee  on  Human  Research 
Protections 

AGEr4CY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice  of  meeting. 
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SUMMARY:  Pursuant  to  section  10(a)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  inaugural  meeting 
of  the  Secretary's  Advisory  Committee 
on  Hmnan  Research  Protections 
(SACHRP).  The  meeting  will  be  open  to 
the  public,  with  attendance  limited  to 
space  available.  Individuals  must 
provide  a  photo  ID  for  entry  into  the 
meeting.  Individuals  who  plan  to  attend 
and  need  special  assistance,  such  as 
sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  listed  below. 
DATES:  The  meeting  will  be  held  on 
Tuesday,  July  22,  2003,  and  will 
convene  EDT  from  approximately  8:30 
a.m.  to  5  p.m. 

ADDRESSES:  Hubert  H.  Humphrey 
Building,  Room  800,  200  Independence 
Ave.,  SW..  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Schwetz,  D.V.M.,  PhD.,  Acting 
Executive  Secretary,  Secretary's 
Advisory  Committee  on  Himxan 
Research  Protections,  Department  of 
Health  and  Himian  Services,  Office  of 
Public  Health  and  Science,  1101 
Wootton  Parkway,  Suite  200,  Rockville, 
MD  20852  (301)  496-7005,  fax:  (301) 
402-0527,  email  address: 
sachrp@osophs.dhhs.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
authority  of  42  U.S.C.  217a,  section  222 
of  the  Public  Health  Service  Act,  as 
amended,  the  Department  of  Health  and 
Human  Services  established  SACHRP  to 
provide  expert  advice  and 
recommendations  to  the  Secretary  of 
HHS  and  the  Assistant  Secretary  for 
Health  on  issues  and  topics  pertaining 
to  or  associated  with  the  protection  of 
human  research  subjects. 

At  this  inaugural  meeting,  SACHRP 
will  review  the  activities  which  were 
not  completed  by  the  former  National 
Human  Research  Protections  Advisory 
Committee  before  its  charter  expired. 
SACHRP  also  will  begin  to  plan  and 
prioritize  its  activities  for  the  next  24 
months.  Members  of  the  public  will 
have  the  opportunity  to  provide 
comjnents  at  the  meeting.  Public 
comment  will  be  limited  to  five  minutes 
per  speaker.  Any  members  of  the  public 


who  wish  to  have  printed  material 
distributed  to  SACHRP  members  should 
submit  materials  to  the  Acting  Executive 
Secretary  of  SACHRP  (contact 
information  listed  above)  prior  to  close 
of  business  July  16,  2003. 

Information  about  SACHRP  and  the 
draft  meeting  agenda  will  be  posted  on 
Uie  SACHRP  Web  site  at:  http:// 
ohrp.osophs.dhhs.gov/sachrp/ 
sachrp.htm. 

Dated:  June  26,  2003. 
Beraard  A.  Schwetz, 

Acting  Executive  Secretary,  Secretary's 
Advisory  Committee  on  Human  Research 
Protections,  Acting  Director,  Office  for 
Human  Research  Protections. 
(FR  Doc.  03-16792  Filed  7-2-03;  8:45  am] 

BILLING  CODE  41S0-36-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging 

[Program  Announcement  No.  AoA-03-06] 

Fiscai  Year  2003  Program 
Announcement;  AVaiiability  of  Funds 
and  Notice  Regarding  Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Announcement  of  availability  of 
funds  and  request  for  applications. 

SUMMARY:  The  Administration  on  Aging 
announces  that  under  this  program 
announcement  it  will  hold  a 
competition  for  grant  awards  for  eight 
(8)  to  ten  (10)  projects  at  a  federal  share 
of  approximately  $30,000  per  year  for  a 
project  period  of  one  year. 

Legislative  authority:  The  Older 
Americans  Act,  PubUc  Law  106-501 
(Catalog  of  Federal  Domestic  Assistance 
93.048.  Title  IV  and  Title  n. 
Discretionary  Projects). 

Purpose  of  grant  awards:  To  continue 
the  Performance  Measures  Outcomes 
Project  (POMP),  AoA  will  fund  new 
grant  awards  to  support  the 
development  of  new  or  revised  program 
performance  measures  for  programs 
funded  under  Tide  HI  of  the  Older 
Americans  Act.  The  purpose  of  this 
competition  is  for  States  to  work 
collaboratively  in  the  development  of 
recipient  surveys  to:  (1)  Refine  cxurent 
performance  measurement  tools  for  (a) 
home  delivered  meals/congregate  meals 
programs,  (b)  the  National  Family 
Caregiver  Support  Program,  and  (c)  case 
management,  and  (2)  develop  new 
performance  measurement  tools 
focusing  on  clients  of  senior  centers. 

Eligibility  for  grant  awards  and  other 
requirements:  Eligibility  for  grant 
awards  is  limited  to  State  Units  on 
Aging. 


Grantees  are  required  to  provide  at 
least  25  percent  of  the  total  program 
costs  from  non-federal  cash  or  in-kind 
resources  in  order  to  be  considered  for 
the  award.  Executive  Order  12372  is  not 
applicable  to  these  grant  applications. 

Screening  criteria:  In  order  for  an 
application  to  be  reviewed,  it  must  meet 
the  following  screening  requirements: 

1.  Applications  must  be  postmarked 
or  submitted  electronically  by  midnight, 
or  hand-delivered  by  5  p.m.,  on  August 
4,  2003.  Electronic  submissions  must  be 
sent  to:  httpZ/www.aoa.gov/egrants. 

2.  The  Project  Narrative  section  of  the 
Application  must  be  double-spaced,  on 
single-sided  872"  x  11'  plain  white 
paper  with  1"  margins  on  both  sides, 
and  must  have  a  font  size  of  not  less 
than  11. 

3.  The  project  narrative  must  not 
exceed  25  pages. 

Review  of  applications:  Applications 
will  be  evaluated  against  the  following 
criteria:  Purpose  and  Need  for 
Assistance  (20  points);  Approach,  Work 
Plan  and  Activities  (30  points);  Project 
Outcomes,  Evaluation  and 
Dissemination  (30  points);  Level  of 
Effort  (20  points). 
DATES:  The  deadline  date  for  the 
submission  of  applications  is  August  4, 
2003. 

ADDRESSES:  Application  kits  are 
available  by  writing  to  the  U.S. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Evaluation,  Washington,  E)C 
20201,  by  calling  (202)  357-0145,  or 
oidine  at  http://www.aoa.gov/egrants. 
Applications  may  be  mailed  to  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Grants  Management, 
Washington,  DC  20201.  attn:  Margaret 
Tolson  (AoA-03-06). 

Applications  may  be  delivered  to  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Grants  Management,  One 
Massachusetts  Avenue,  NW.,  Room 
4604,  Washington,  DC  20001,. attii: 
Margaret  Tolson  (AoA-03-O6J.  If  you 
elect  to  mail  or  hand  deliver  your 
application  you  must  submit -one. 
original  and  two  copies  of  the 
application;  an  acknowledgement  card 
will  be  mailed  to  applicants. 
Instructions  for  electronic  mailing  of 
grant  applications  are  available  at  http:/ 
/www.aoa.gov/egrants/ 
SUPPLEMENTARY  INFORMATION:  All  grant 
applicants  are  encouraged  to  obtain  a  D- 
U-N-S  number  from  Ehin  and 
Bradstreet.  It  is  a  nine-digit 
identification  number,  which  provides 
unique  identifiers  of  single  business 
entities.  The  D-U-N-S  number  is  free 
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and  easy  to  obtain  from  http:// 
www.dnb.com/US/duns^update/. 
FOR  FURTHER  INFORMATION  CONTACT:  U.S. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Evaluation,  Washington,  DC 
20201,  telephone:  (202)  357-0145. 

Dated:  June  30,  2003. 
losefina  G.  Carbonell, 
Assistant  Secretary  for  Aging. 
[FR  Doc.  03-16839  Filed  7-2-03:  8:45  am] 
BILUNG  CODE  4154-01-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[CMS-10091] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  publicj:omment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciu-acy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

.     Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  UPIN  (UPIN 
Physician  Identification  Number) 
Participating  Directory/ Accepting  New 
Patients  Indicator,  Form  No.:  CMS- 
10091  (OMB#  0938-NEW);  Use:  In 
November  of  2000,  CMS  launched  the 
Participating  Physicians  Directory  on 
http://www.medicare.gov.  This 
particular  directory  was  created  to 
provide  beneficiaries  with  the  names, 
addresses,  and  specialties  of  Medicare 
participating  physicians  who  have 
agreed  to  accept  assignment  on  all 


Medicare  claims  and  covered  services. 
CMS  is  adding  information  from  already 
existing  sources;  in  addition,  CMS 
wants  to  collect  a  new  data  element 
"Accepting  New  Patients  Indicator" 
which  is  essential  to  a  beneficiary's 
search  for  a  physician;  Frequency:  On 
occasion;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  109,800;  Total  Annual 
Responses:  10,980;  Total  Annual  Hours: 
915. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  E-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@cms.hhs.gov.  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

CMS,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  June  26.  2003. 
Dawn  Willinghan, 

CMS  Reports  Clearance  Officer,  Division  of 
Regulations  Development  and  Issuances. 
Office  of  Strategic  Operations  and  Strategic 
Affairs.  . 

[FR  Doc.  03-16815  Filed  7-2-03;  8:45  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0286] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  User  Fee  Cover 
Sheet;  Form  FDA  3397 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 


concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
Form  FDA  3397,  User  Fee  Cover  Sheet 
that  must  be  submitted  along  with 
certain  drug  and  biologic  product 
applications  and  supplements. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  September  2,  2003. 
ADDRESSES:  Submit  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
conunents  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Management  Programs  (HFA-250),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4659. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comment  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

User  Fee  Cover  Sheet;  Form  FDA  3397 
(ONfB  Control  Number  0910-0297)— 
Extension 

Under  sections  735  and  736  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  379g  and  379h),  the 
Prescription  Drug  User  Fee  Act  of  1992 
(PDUFA)  (Public  Law  102-571),  as 
amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (Public  Law  105-115),  and  the 
Prescription  Drug  User  Fee 
Amendments  of  2002  (Public  Law  107- 
188),  FDA  has  the  authority  to  assess 
and  collect  user  fees  for  certain  drug 
and  biologies  license  applications  and 
supplements.  Under  this  authority, 
pharmaceutical  companies  pay  a  fee  for 
certain  new  human  drug  applications, 
biologies  license  applications,  or 
supplements  submitted  to  the  agency  for 
review.  Because  the  submission  of  user 
fees  concurrently  with  applications  and 
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supplements  is  required,  review  of  an 
application  by  FDA  cannot  begin  until 
the  fee  is  submitted.  Form  FDA  3397, 
the  user  fee  cover  sheet,  is  designed  to 
provide  the  minimum  necessary 
information  to  determine  whether  a  fee 
is  required  for  review  of  an  application, 
to  determine  the  amount  of  the  fee 
required,  and  to  account  for  and  track 
user  fees.  The  form  provides  a  cross- 
reference  of  the  fee  submitted  for  an 
application  with  the  actual  application 
by  using  a  imique  niunber  tracking 
system.  The  information  collected  is 
used  by  FDA's  Center  for  Drug 
Evaluation  and  Research  (CDER)  and 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  to  initiate  the 
administrative  screening  of  new  drug 
applications,  biologies  Ueense 
applications,  and  supplemental 
applications. 

Respondents  to  this  collection  of 
information  are  new  drug  and  biologies 
manufacturers.  Based  on  FDA's  database 
system  for  fiscal  year  (FY)  2002,  there 
are  an  estimated  225  manufacturers  of 
products  subject  to  PDUFA.  However, 


not  all  manufactiirers  will  have  any 
submissions  and  some  may  have 
multiple  submissions  in  a  given  year. 
The  total  number  of  annual  responses  is 
based  on  the  average  niunber  of 
submissions  received  by  FDA  in  FY 
2000  through  2002.  CDER  estimates 
2,494  annual  responses  that  include  the 
following  submissions:  105  new  drug 
applications;  1,557  chemistry 
supplements;  670  labeling  supplements; 
and  162  efficacy  supplements.  CBER 
estimates  737  annual  responses  that 
include  the  following  submissions:  11 
biologies  license  applications;  640 
manu&cturing  (chemistry)  supplements; 
72  labeling  supplements;  and  14 
efficacy  supplements.  Based  on 
previous  estimates,  the  rate  of 
submissions  is  not  expected  to  change 
significantly  in  the  next  few  years.  The 
estimated  hours  per  response  are  based 
on  past  FDA  experience  with  the 
various  submissions  and  range  firom  5  to 
30  minutes.  The  hours  per  response  are 
based  on  the  average  of  these  estimates. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


liPonn 


FDA  3397 


No.  of  Respondents 


225 


Annual  Frequency  per 
Response 


14.36 


Total  Annual  Responses 


3.231 


Hours  per  Response 


0.30 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coJIection  of  information 


Total  Hours 


969 


Dated:  June  24.  2003. 
Jeflfrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[PR  Doc.  03-16791  Filed  7-2-03;  8:45  am] 

BIUJNG  0006  41fiO-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Daig  Administration 
[Docket  No.  2002D-0080] 

Guidance  for  Industry:  Streamlining 
ttie  Donor  interview  Process: 
Recommendations  for  Self- 
Administered  Questionnaires; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry:  Streamlining 
the  Donor  Interview  Process: 
Recommendations  for  Self- 
Administered  Questionnaires"  dated 
July  2003.  The  guidance  document 


provides  guidance  to  blood  and  plasma 
establishments  on  the  recommendations 
of  FDA  for  implementing  self- 
administered  donoT  questionnaires  at 
the  predonation  donor  screening 
interview.  The  guidance  document  also 
describes  the  information  to  be  included 
in  a  biologies  license  application 
supplement  or  annual  report  for  the 
implemented  changes.  The  guidance 
supersedes  section  I.A  of  FDA's 
memorandum  dated  April  23,  1992, 
entitled  "Revised  Recommendations  for 
the  Prevention  of  Hiunan 
Immunodeficiency  Virus  (HTV) 
Transmission  by  Blood  and  Blood 
Products,"  and  finalizes  the  draft 
guidance  of  the  same  title  dated  April 
2002. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Office  of  Commimication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Roekville,  MD  20852-1448.  Send  one 


self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  guidance  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
dociunent. 

Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Anderson,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-17),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Roekville,  MD  20852-1448,  301-827- 
6210. 

SUPPLEMENTARY  INFORMATK>N: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  doeiunent  entitled  "Guidance  for 
■industry:  Streamlining  the  Donor 
Interview  Process:  Recommendations 
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for  Self-Administered  Questionneiires," 
dated  July  2003.  The  guidance  iS 
intended  to  provide  recommendations 
to  the  blood  and  plasma  establishments 
on  the  changes  from  the  current 
predonation  donor  screening  interview 
procedure  to  a  self-administered  format. 
The  guidance  also  describes  the 
information  to  be  included  in  a 
biologies  license  application 
supplement  or  annual  report  for  the 
implemented  changes.  The  guidance 
does  not  address  the  informed  consent 
process  or  specific  screening  questions, 
a  specific  questionnaire,  or  how  to 
submit  changes  to  the  questions  on  a 
currently  approved  questionnaire.  The 
guidance  supersedes  section  l.A  of 
PDAs  memorandum  dated  April  23, 
1992,  entitled  "Revised 
Recommendations  for  the  Prevention  of 
Human  Immunodeficiency  Virus  (HIV) 
Transmission  by  Blood  and  Blood 
Products,"  and  finalizes  the  draft 
guidance  of  the  same  title  dated  April 
2002. 

The  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  this  topic.  It  does 
not  create  or  confer  any  rights  for  or  on 
any  person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirement  of  the 
applicable  statutes  and  regulations. 

n.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES]  regarding  this 
guidance.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in  the 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

ni.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  guidance  at  either  http:/ 
/www.fda.gov/cber/guidelines.htm  oi 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  June  24,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[PR Doc.  03-16790  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
Services 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-day  notice  of  information 
collection  under  review:  Application 
Requirements  for  the  Adjustment  of 
Status  under  Section  586  of  Public  Law 
106-249;  OMB-27. 

The  Department  of  Homeland 
Security,  Bureau  of  Citizenship  and 
Immigration  Services  (BCIS)  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  information  collection  was 
previously  approved  by  OMB  under 
emergency  review  proceedings  on 
December  13,  2002  and  the  agency  was 
granted  temporary  approval. 

The  BCIS  intends  to  request  an 
extension  of  this  information  collection. 
Therefore,  the  purpose  of  this  notice  is 
to  allow  an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  August  4, 
2003.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
Homeland  Security  Desk  Officer,  725 
17th  Street,  NW.,  Room  10235, 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  Requirements  for  the 
Adjustment  of  Status  under  Section  586 
of  Public  Law  106-249. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Homeland  Security 
sponsoring  the  collection:  No  Agency 
Form  Number;  File  No.  OMB-27, 
Bureau  of  Citizenship  and  Immigration 
Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  data  is  used  by  the 
agency  to  determine  an  applicant's 
eligibility  for  adjustment  of  status  under 
section  586  of  Public  Law  106-249. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  responses  at  30  (.05) 
minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnunent  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Bureau  of  Citizenship 
and  Immigration  Services,  Department 
of  Homeland  Security,  Room  4304,  425 
I  Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and'or 
suggeslions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  item{s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  may  also  be  directed  to 
Mr.  Richard  A.  Sloan. 

Dated:  June  27,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Homeland  Security,  Bureau  of  Citizenship 
and  Immigration  Services. 
[FR  Doc.  03-16796  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  immigration 
Services 

Agency  information  Coiiection 
Activities:  Comment  Request 

action:  Request  OMB  emergency 
approval;  Application  for  Waiver  of 
Ground  of  Excludability,  Form  1-601. 

Tlie  Department  of  Homeland 
Security  (DHS)  Bureau  of  Citizenship 
and  Immigration  Services  (BCiS)  has 
submitted  an  emergency  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  section 
132D.13(a){l)(ii)  and  (a)(2)(iii)  of  the 
Paperwork  Reduction  Act  of  1995.  The 
BQS  has  determined  that  it  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  under  this  part 
because  normal  clearance  procedures 
are  reasonably  likely  to  prevent  or 
diavpt  the  collection  of  information. 
BCIS  is  requesting  emergency  review 
from  OMB  of  this  information  collection 
to  ensure  benefits  of  an  applicant  under 
section  212  of  the  Immigration  and 
Nationality  Act.  Therefore,  OMB 
approval  has  been  requested  by  June  3D, 
2003.  If  granted,  the  emergency 
approval  is  only  valid  for  180  days.  All 
comments  and/or  questions  pertaining 
to  this  pending  request  for  emergency 
approval  must  be  directed  to  OMB, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Ms.  Karen  Lee,  DHS 
Desk  Officer,  Washington,  DC  20503. 
Comments  regarding  the  emergency 
submission  of  this  information 
collection  may  also  be  submitted  via 
facsimile  to  Ms.  Lee  at  202-395-6974. 

During  the  first  60  days  of  this  same 
period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Diuing  the  regular  review 
period,  the  BCIS  requests  written 
comments  and  suggestions  from  the 
public  and  affected  agencies  concerning 
this  information  collection.  Comments 
are  encouraged  and  v«ll  be  accepted 
until  September  2,  2003.  During  the  60- 
day  regular  review,  all  conunents  and 
suggestions,  or  questions  regarding  . 
additional  information,  to  include 
obtaining  a  copy  of  the  information 
collection  instrument  with  instructions, 
should  be  directed  to  Mr.  Richard  A. 
Sloan,  202-514-3291,  Director, 
Regulations  and  Forms  Services 
Division,  Room  4307,  425  I  Street,  NW., 
Washington,  DC  20536.  Written 
conunents  and  suggestions  from  the 


public  and  affected  agencies  concerning 
the  proposed  collection  of  information 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  ths 
agencies  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Waiver  of  Ground  of 
Excludability. 

(3)  Agency  form  number,  iF  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-601.  Bureau  of 
Citizenship  and  Immigration  Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
on  this  form  will  be  used  by  the  BCIS 

to  determine  whether  the  applicant  is 
eligible  for  a  waiver  of  excludability 
under  section  212  of  the  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  3,000  responses  at  30  minutes 
(.50  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,500  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Room  4307,  425  I 
Street,  NW.,  Washington,  DC  20536. 
Additionally,  comments  and/or 
suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially         ' 
regarding  the  estimated  public  burden 


and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

Dated:  June  27,  2003. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 
Homeland  Security,  Bureau  of  Citizenship 
and  Immigration  Services. 
[FR  Doc.  03-16797  Filed  7-2-03;  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-27] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Conununity  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  July  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington. 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toU-fi^e  Title  V  information  Une 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  June  26,  2003. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  03-16597  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Privacy  Act  of  1974,  As  AnMnded; 
Addition  of  a  New  System  of  Records 

agency:  Department  of  the  hiterior. 
ACTION:  Proposed  addition  of  a  new 
system  of  records. 

SUMMARY:  The  Department  of  the 
Interior  (DOI)  is  issuing  pubHc  notice  of 
its  intent  to  add  a  new  Privacy  Act 
system  of  records  to  its  inventory  of 
records  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  The  Privacy 
Act  requires  pubHcation  of  a  Federal 
Register  notice  of  the  existence  and 
character  of  records  systems  maintained 
by  the  agency  (5  U.S.C.  552  a{e)(4)).  The 
new  system  of  records  is  called  the  OS- 
14:  Take  Pride  In  America  System. 
DATES:  5  U.S.C.  552a(e)(ll)  requires  that 
the  public  be  provided  a  30-day  period 
in  which  to  comment  on  the  intended 
use  of  the  information  in  the  system  of 
records.  The  Office  of  Management  and 
Budget,  in  its  Circular  A-130,  requires 
an  additional  10-day  period  (for  a  total 
of  40  days)  in  which  to  make  these 
conunents.  Any  persons  interested  in 
commenting  on  this  proposed  system  of 
records  may  do  so  by  submitting 
conunents  in  writing  to  the  Office  of  the 
Secretary,  Freedom  of  Information  Act/ 
Privacy  Act  Officer,  U.S.  Department  of 
the  Interior,  National  Business  Center, 
MS  1414  MIB,  1849  C  Street,  NW., 
Washington,  DC  20240.  or  by  e-mail  at 
osfoia@nbc.gov.  Comments  received 
within  40  days  of  publication  in  the 
Federal  Register  (August  14,  2003),  will 
be  considered.  The  system  will  be 
effective  as  proposed  at  the  end  of  the 
comment  period  unless  comments  are 
received  which  would  require  a 
contrary  determination.  In  that  case,  the 
Department  will  publish  any  changes  to 
the  routine  uses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Executive  Director,  Take  Pride  In 
America,  at  TakePride@ios.doi.gov  or  by 
mail  at  MS-3459-MIB.  1849  C  St..  NW., 
Washington,  DC  20240.  Phone:  202- 
208-5848.  Fax:  202-208-5873. 
SUPP1.EMENTARY  INFORMATION:  The  Take 
Pride  In  America  System  will  contain 
information  on  organizations  and 
individuals  nominated  for  Take  Pride  in 
America  awards  under  the  Take  Pride  In 
America  Act.  This  information  is 
needed  for  the  Department  to  judge  the 
candidates  for  the  awards,  as  well  as  for 
administering  the  "JPIA  Program 
national  pubUc  awareness  campaign.  A 
copy  of  the  system  notice  for  the  "Take 
Pride  In  America  System"  OS-14 
follows. 


Dated:  June  16,  2003. 
Sue  Ellen  Sloca, 

Office  of  the  Secretary,  Freedom  of 
Information/Privacy  Act  Officer,  National 
Business  Center. 

INTERIOR/OS-14 

SYSTEM  NAME: 

Take  Pride  In  America  System — 
Interior,  OS-14. 

SECURfTY  CLASSIFICATION: 

Not  classified. 

SYSTEM  LOCATION: 

Department  of  the  Interior,  Take  Pride 
In  America  Program,  Office  of  the 
Secretary.  MS-3459  MIB.  1849  C  Street, 
NW.,  Washington,  DC  20240. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  or  contacts  for 
organizations  nominated  for  a  Take 
Pride  hi  America  (TPIA)  Award,  and 
individuals  who  provide  nominations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

•  Name  of  Individual/Organization 
being  nominated,  plus  contact 
information; 

•  Category  of  award; 

•  Name  and  contact  information  for 
person  submitting  the  nomination; 

•  Description  of  project  or  activity 
which  forms  basis  of  award,  for 
example: 

•  Location  of  project  or  activity.  State, 
ownership,  U.S.  Congressional  District 

•  Length  of  project  or  activity, 

•  Subject  area/type  of  project. 

•  Total  volunteer  hom-s  donated,  total 
number  of  people  involved, 

•  Description,  objective,  results, 
outcomes; 

•  Commimity  or  partnership 
references  and  sources  of  funding  or 
materials  donations;  and 

•  Other  information  necessary  to 
manage  the  public  awareness 
component  of  the  TPIA  program. 

Only  records  relating  to  individuals 
are  covered  by  the  Privacy  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authorization  is  granted  in  the  Take 
Pride  In  America  Act,  16  U.S.C.  4601- 
4608. 

ROUTINE  USES  OF  RECORDS  MAINTAMED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  primary  purpose  of  the  system  is 
to  collect  information  on  the  activities 
of  potential  awardees.  to  consider  them 
for  awards,  to  select  award  winners,  and 
for  other  necessary  actions  to  further  the 
purposes  of  the  Take  Pride  In  America 
Program  public  awareness  campaign  to 
increase  volunteerism  in  the  U.S.  and 


foster  increased  stewardship  of  public 
resources. 

Disclosures  outside  of  the  Department 
of  the  Interior  may  be  made — 

(1)  To  an  expert,  consultant, 
contractor  (including  employees  of  the 
contractor).  States'  Liaisons,  or  TPIA 
Blue  Ribbon  panel  of  the  Department 
performing,  on  the  Department's  behalf, 
services  related  to  the  TPIA  awards 
program  requiring  the  use  of  these 
records. 

■  (2)  To  another  agency  or  organization 
for  piuposes  consistent  with  the  TPIA 
piuposes  identified  above. 

(3)(a)  To  any  of  the  following  entities 
or  individuals: 

(i)  The  Department  of  Justice  (DOJ); 

(ii)  A  court,  adjudicative  or  other 
administrative  body; 

(iii)  A  party  in  litigation  before  a  court  '■ 
or  adjudicative  or  administrative  body; 

(iv)  The  Department  or  any 
component  of  the  Department; 

(v)  Any  Department  employee  acting 
in  his  or  her  official  capacity;  or 

(vi)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
if  the  Department  or  the  DOJ  has  agreed 
to  represent  that  employee  or  pay  for 
private  representation  of  the  employee; 

(b)  When— 

(i)  One  of  the  following  is  a  party  to 
the  proceeding  or  has  an  interest  in  the 
proceeding: 

(A)  The  Department  or  any 
component  of  the  Department; 

(B)  Any  Department  employee  acting 
in  his  or  her  official  capacity; 

(C)  Any  Departmental  employee 
acting  in  his  or  her  individual  capacity 
if  the  Department  or  the  DOJ  has  agreed 
to  represent  that  employee  or  pay  for 
private  representation  of  the  employee; 

(D)  The  United  States,  when  the  DOJ 
determines  that  the  Department  is  likely 
to  be  affected  by  the  proceeding;  and 

(ii)  The  Department  deems  the 
disclosure  to  be: 

(A)  Relevant  and  necessary  to  the 
proceeding;  and 

(B)  Compatible  with  the  purposes  for 
which  the  records  were  compiled. 

(4)  To  appropriate  Federal.  State,  local 
or  foreign  agencies  re^onsible  for 
investigating  or  prosecuting  the 
violation  of  or  for  enforcing  or 
implementing  a  statute,  rule,  regulation, 
order  or  license,  when  the  Department 
becomes  aware  of  a  violation  or 
potential  violation  of  a  statute,  rule, 
regulation,  order  or  license. 

(5)  To  a  congressional  office  in 
response  to  an  inquiry  an  individual 
covered  by  the  system  has  made  to  the 
congressional  office  about  him  or         •  . 
herself.  " 

(6)  To  a  debt  collection  agency  for  the 
purpose  of  collecting  outstanding  debts 


ii 


owed  to  the  Department  for  fees 
associated  with  processing  FOIA/PA 
requests. 

1(7)  To  an  official  of  another  Federal 
agency  to  provide  information  needed 
in  the  performance  of  official  duties 
related  to  reconciling  or  reconstructing 
data  files,  in  support  of  the  functions  for 
which  the  records  were  collected  and 
maintained. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AOENaES: 

jNot  applicable. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  both  in  file  folders 
anjd  in  electronic  form,  in  computer 
systems. 

RETRIEVABILITY: 

Information  from  the  System  will  be 
retrievable  by  name  of  nominated 
individual  or  organization,  nominator, 
control  number,  Congressional  District, 
type  of  activity,  and  site  location. 

SAFEGUARDS: 

Access  to  records  in  the  system  is 
limited  to  authorized  personnel  whose 
official  duties  require  such  access.  Paper 
records  are  maintained  in  locked  file 
cabinets  and/or  in  secured  rooms. 
Electronic  records  conform  to  Office  of 
Management  and  Budget  and 
D^artmental  guidelines  reflecting  the 
implementation  of  the  Computer 
Security  Act  of  1987  (40  U.S.C.  759). 
Electronic  data  will  be  protected 
through  user  identification,  passwords, 
database  permissions  and  software 
controls.  Such  seciu-ity  measures  will 
establish  access  levels  for  different  types 
of  users. 

RETENTION  AND  DISPOSAL: 

Records  of  winners  and  finalists  will 
be  kept  permanently.  Records  of  other 
nominations  will  be  kept  10  years,  and 
then  destroyed. 

SYSTEM  MANAGER  AND  ADDRESS: 

Executive  Director,  Take  Pride  In 
America  Program,  Office  of  the 
Secretary,  MS-3459  MIB,  1849  C  Street, 
NW.,  Washington,  DC  20240. 

NOTIFICATION  PROCEDURES: 

A  request  for  information  regarding 
this  system  of  records  must  be  in 
writing,  signed  by  the  requester,  and 
include  the  requester's  full  name, 
address,  year(s)  activity  was  nominated, 
and  location  of  activity. 

RECORD  ACCESS  PROCEDURES: 

For  a  copy  of  your  record,  write  to  the 
System  Manager  at  the  location  above, 
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providing  the  same  information 
specified  in  the  Notification  Procedures. 
The  request  envelope  and  letter  should 
be  clearly  marked  "PRIVACY  ACT 
REQUEST  FOR  ACCESS." 

CONTESTING  RECORD  PROCEDURES: 

To  ask  for  changes  to  your  records, 
write  to  the  System  Manager  at  the 
location  above,  providing  the  same 
information  specified  in  Notification 
Procedures,  as  well  as  an  explanation  of 
what  you  believe  should  be  changed. 

RECORD  SOURCE  CATEGORIES: 

Information  from  this  system  comes 
primarily  from  the  person  nominating 
the  individual/organization  for  an 
award.  The  nominating  party  can  be 
either  the  individual/organization 
nominated  or  a  third  party. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-16869  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4310-RK-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Approval  Under  the 
Paperwork  Reduction  Act;  Federal 
Sut>sistence  Regulations  and 
Associated  Forms  (50  CFR  part  100) 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice;  request  for  comments. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  has  submitted  the  collection  of 
information  listed  below  to  0MB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  If  you  wish 
to  obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  or  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  We  will  accept  comments  until 
August  4,  2003. 

ADDRESSES:  Submit  your  comments  on 
this  information  collection  renewal  to 
the  Desk  Officer  for  the  Department  of 
the  Interior  at  OMB-OIRA  via  facsimile 
or  e-mail  using  the  following  fax 
number  or  e-mail  address:  (202)  395- 
5806  (fax);  ruth_solomon@omb.eop.gov 
(e-mail).  Please  provide  a  copy  of  your 
comments  to  the  Fish  and  Wildlife 
Service's  Information  Collection 
Clearance  Officer,  4401  N.  Fairfax  Dr., 
MS  222  ARLSQ,  Arlmgton,  VA  22207; 
(703)  358-2269  (fax);  or 
anissa_craghead@fws.gov  (e-mail). 


FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information,  or  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445,  or 
electronically  to 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 

of  Management  and  Budget  (0MB) 
regulations  at  5  CFR  part  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  require  that  interested  members 
of  the  public  and  affected  agencies  have 
an  opportunity  to  comment  on 
information  collection  and 
recordkeeping  activities  [see  5  CFR 
1320.8(d)).  The  U.S.  Fish  and  Wildlife 
Service  (We)  has  submitted  a  request  to 
OMB  to  renew  its  approval  of  the 
collection  of  information  related  to  the 
Federal  Subsistence  Regulations  (50 
CFR  part  100)  and  their  associated 
forms.  We  are  requesting  a  3-year  term 
of  approval  for  this  information 
collection  activity.  Federal  agencies  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number 

TiUe  VIII  of  the  Alaska  National 
Interest  Lands  Conservation  Act  (16 
U.S.C.  3101)  designates  the  Departments 
of  the  Interior  as  the  key  agency 
responsible  for  implementing  the 
subsistence  priority  on  Federal  public 
lands  for  rural  Alaska  residents.  This 
responsibility  includes  the 
establishment  of  permits  for  rural 
residents  to  participate  in  special  hunts. 
In  addition,  our  regulations  at  50  CFR 
part  100.20  provide  for  the  appeal  of 
Federal  Subsistence  Board  decisions  by 
persons  affected  by  those  decisions. 

On  January  16,  2003,  we  published  in 
the  Federal  Register  (68  FR  2347)  a 
notice  informing  the  public  that  we  are 
submitting  the  information  collection 
described  below  to  OMB  for  approval 
under  the  Paperwork  Reduction  Act.  We 
requested  public  comment  on  the  forms 
for  60  days,  ending  March  17,  2003.  By    • 
that  date,  we  did  not  receive  any 
comments. 

Regulation  Citation:  50  CFR  part 
100.6. 

OMB  Number:  1018-0075. 

Service  Form  Name  and  Number: 
Federal  Subsistence  Hunt  Application, 
Permit,  and  Report,  Form  7FS-1. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Federally 
defined  rural  residents. 

Total  Annual  Burden  Hours:  We 
estimate  the  reporting  burden  to  average 
0.25  hours  per  respondent.  The  total 
annual  burden  is  1,225  hours. 

Total  Annual  Responses:  4,900. 
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Regulation  Citation :  50  CFR  part 
100.6. 

OMB  Number:  1018-0075. 

Service  Form  Name  and  Number: 
Designated  Hunter  Permit  Application, 
Pennit,  and  Report,  Form  7FS-2. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Federally 
defined  rural  residents. 

Total  Annual  Burden  Hours:  We 
estimate  the  reporting  burden  to  average 
0.25  hours  per  respondent.  The  total 
annual  burden  is  100  hours. 

Total  Annual  Responses:  400. 

Regulation  Citation:  50  CFR  part 
100.6. 

OAfB  Number:  1018-0075. 

Service  Form  Name  and  Number: 
Federal  Subsistence  Fish/Shellfish 
Harvest/Designated  Harvester 
Application,  Permit,  and  Report,  Form 
7FS-3. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Federally 
defined  rural  residents. 

Total  Annual  Burden  Hours:  We 
estimate  the  reporting  burden  to  average 
0.5  hoiu-s  per  respondent.  The  total 
annual  biuden  is  62.5  hours. 

Total  Annual  Responses:  125. 

Regulation  Citation:  50  CFR  part 
100.20. 

OMB  Number:  1018-0075. 

Description:  Request  for  an  appeal  of 
a  Federal  Subsistence  Board  decision. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents:  Federally 
defined  nual  residents. 

Total  Annual  Burden  Hours:  We 
estimate  the  reporting  burden  to  average 
4  hours  per  respondent.  The  total 
annual  burden  is  4  hours. 

Total  Annual  Responses:  1. 

We  again  invite  comments  concerning 
this  proposed  information  collection  on: 
(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  our  functions,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  our 
estimate  of  the  burden  of  the  collection 
of  information:  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Dated:  June  30.  2003. 

Aniasa  Craghead, 

Information  Collection  Officer,  Fish  and 
Wildlife  Service. 

[PR  Doc.  03-16861  Filed  7-2-03;  8:45  am] 

BIUMQ  CODE  431 0-5S-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Pennit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUIMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  August  4, 
2003. 

ADDRESSES:  Documents  and  other    • 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  dociunents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application{s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-073633 

Applicant:  Cincinnati  Zoo  and  Botanical 

Garden,  Cincinnati,  OH 

The  applicant  requests  a  permit  to 
import  frozen  embryos  obtained  from 
captive  held  ocelots  {Leopardus  pardalis 
mitis)  bom  the  Associacao  Mata  Ciliar, 
the  Brazilian  Ocelot  Studbook  Keeper, 
for  scientific  research  purposes.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  five  year  period. 
If  issued  permit  must  be  renewed 
annually. 

PRT-072953 

Applicant:  Zoological  Society  of  San 
Diego  @  San  Diego  Wild  Animal  Park, 
Escondido,  CA 


The  applicant  requests  a  permit  to 
export  four  captive  hatched  Andean 
condors  (Vultur gryphus)  to  the  Calidad 
Ambiental  de  la  CAR  Cundinamarca, 
Santefe  de  Bogota,  Columbia,  for 
reintroduction  into  the  wild  to  enhance 
the  survival  of  the  species. 

PRT-073050 

Applicant:  Roger  Williams  Park  Zoo, 

Providence,  RI 

The  applicant  requests  a  permit  to 
import  twenty-one  parma  wallabies 
[Macropus  parma)  from  the  feral 
population  on  Kawau  Island,  New 
Zealand,  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species  through  captive  propagation. 
The  parma  wallaby  was  introduced  to 
Kawau  Island  and  is  subject  to 
eradication  efforts  by  the  New  Zealand 
government.  The  import  of  these 
animals  would  serve  as  an  alternative  to 
extermination  and  introduce  new 
founder  stock  into  captive  breeding 
efforts.  The  animals  would  be 
maintained  at  Cape  May  County  Zoo, 
Fort  Worth  Zoo,  North  Carolina  Zoo, 
San  Antonio  Zoo  and  Sunset  Zoo. 

PRT-073523 

Applicant:  Mance  M.  Park,  Huntsville, 
TX 

The  applicant  requests  a  pennit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  June  20.  2003. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  03-16831  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  issuance  of  permits  for 

endangered  species. 
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SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Dociunents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
UjS.  Fish  and  Wildlife  Service,  Division 
ofjManagement  Authority,  4401  North 


Fairfax  Drive,  Room  700,  ArHngton, 
Virginia  22203;  fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.),  the  Fish 
and  Wildlife  Service  issued  the 
requested  permit(s)  subject  to  certain 


conditions  set  forth  therein.  For  each 
permit  for  an  endangered  species,  the 
Service  foimd  that  (1)  the  application 
was  filed  in  good  faith,  (2)  the  granted 
permit  would  not  operate  to  the 
disadvantage  of  the  endangered  species, 
and  (3)  the  granted  permit  virould  be 
consistent  vdth  the  purposes  and  policy 
set  forth  in  Section  2  of  the  Endangered 
Species  Act  of  1973,  as  amended. 

Endangered  Species 


Permil 


063702  

064172  

069654  

068234  thru  068244  

069429,  069439,  069443 

070682  

072856  


Applicant 


S.O.S.  Care,  Inc  

Exotic  Feline  Breeding  Compound,  Inc 

Russell  Davis 

Hawthorn  Corporation  

Steve  Martin's  Working  Wildlife 

Andrew  K.  Stahl 

Robert  J.  Le  Mieux 


Receipt  of  application  Federal  Register 
notice 


68  PR  22409;  April  28.  2003 

68  PR  15477;  March  31,  2003 

68  PR  20019;  April  23,  2003  ......; „ 

68  PR  20166;  April  24,  2003 

68  PR  20166;  April  24,  2003 

68  PR  22409;  April  28,  2003 

67  PR  76183;   Decemtier   11,   2002  (as 
PRT-065433). 


Permit  issuance 
date 


June  4,  2003 
June  12.  2003. 
June  9,  2003. 
June  10,  2003. 
June  10,  2003. 
June  9,  2003. 
June  11,2003. 


Dated:  June  13,  2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  03-16832  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildhfe  Service. 
Intlaior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  August  4, 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 


SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-073077 

Applicant:  Arthur  L.  Rathbiun,  Grosse 
Pointe  Park,  MI 

The  applicant  request  a  permit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
siuvival  of  the  species. 

PRT-073130 

Applicant:  Marshall  N.  Rush,  Pine  Bluff, 
AR 

The  applicant  request  a  permit  to 
import  the  sport  himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piupose  of  enhancement  of  the 
survival  of  the  species. 

PRT-073162 

Applicant:  Ancil  L.  Lindley,  III, 
Crestview,  FL 


The  applicant  request  a  permit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
ihaintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-073242 

Applicant:  Gary  M.  Story,  Edmond,  OK 

The  applicant  request  a  permit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Repubhc  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Endangered  Marine  Mammals  and 
Marine  Mammalia 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  mammals.  The  apphcation(s) 
was/were  submitted  to  satisfy 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C 
1531,  et  seq.)  and/or  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  and 
the  regulations  governing  endangered 
species  (50  CFR  part  17)  and/ or  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
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appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-071628 

Applicant:  Dr.  Iskande  Larkin, 
University  of  Florida,  Gainesville,  FL 

The  applicant  requests  a  permit  to 
import  fecal  samples  deposited  by 
captive-held  manatees  [Trichechus 
manatus]  from  Mexico  for  the  purpose 
of  scientific  research.  This  notification 
covers  activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

PRT-073125 

Applicant:  Christopher  K.  Fannin, 
Ashland.  KY 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-073132 

Applicant:  Juan  B.  Suarez,  Coral  Gables, 
.     FL 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-073481 

Applicant:  Gerald  E.  Meyer,  Sr., 
Waterford,  WI 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use. 

PRT-073227 

Applicant:  Charles  Dennis  Anderson, 
Anaheim,  CA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
frtjm  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. ' 


Dated:  June  13,  2003. 
Monica  Farris, 

Senior  Permit  Biologist,  Bmncli  of  Permits, 

Division  of  Management  Autiiority. 

[PR  Doc.  03-16833  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Environmental  Assessment/ 
Habitat  Conservation  Plan  and  Receipt 
of  an  Application  for  an  Incidental  Take 
Permit  for  Struthers  Ranch,  El  Paso 
County,  CO 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability  and 
receipt  of  application. 


SUMMARY:  This  notice  advises  the  public 
that  Struthers  Ranch  Development,  LLC, 
(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  (ESA)  of  1973.  as  amended. 
The  proposed  permit  would  authorize 
the  incidental  take  of  the  Preble's 
meadow  jumping  mouse  [Zapus 
hudsonius  preblei)  (Preble's),  federally 
listed  as  threatened,  through  loss  and 
modification  of  its  habitat  associated 
with  construction  of  a  residential  and 
commercial  development  in  El  Paso 
County,  Colorado.  The  duration  of  the 
permit  would  be  30  years  from  the  date 
of  issuance. 

We  aimounce  the  receipt  of  the 
Applicant's  incidental  take  permit 
application  that  includes  a  combined 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
Preble's  for  the  Struthers  Ranch 
Property.  The  proposed  EA/HCP  is 
available  for  public  review  and 
comment.  It  ftiUy  describes  the 
proposed  project  and  the  measures  the 
Applicant  would  undertake  to  minimize 
and  mitigate  project  impacts  to  the 
Preble's. 

The  Service  requests  conunents  on  the 
EA/HCP  for  the  proposed  issuance  of 
the  incidental  take  permit.  We  provide 
this  notice  pursuant  to  section  10(a)  of 
the  ESA  and  National  Environmental 
Policy  Act  regulations  (40  CFR  1506.6). 
All  comments  on  the  EA/HCP  and 
permit  application  will  become  part  of 
the  administrative  record  and  will  be 
available  to  the  public. 

DATES:  Written  comments  on  the  permit 
application  and  EA/HCP  should  be 
received  on  or  before  September  2, 
2003. 


ADDRESSES:  Comments  regarding  the 
permit  application  and  EA/HCP  should 
be  addressed  to  Allan  Pfister,  U.S.  Fish 
and  Wildlife  Service,  Colorado  Field 
Office,  755  Parfet  Street,  Suite  361 , 
Lakewood.  Colorado  80215.  Comments 
also  may  be  submitted  by  facsimile  to 
(303)275-2371. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathleen  Linder.  Fish  and  Wildlife 
Biologist,  Colorado  Field  Office, 
telephone  (303)  275-2370. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Individuals  wishing  copies  of  the  EA/ 
HCP  and  associated  documents  for 
review  should  immediately  contact  the 
above  office.  Documents  also  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

Background 

Section  9  of  the  ESA  and  Federal 
regulation  prohibit  the  "take"  of  a 
species  listed  as  endangered  or 
threatened.  Take  is  defined  under  the 
ESA,  in  part,  as  to  kill,  harm,  or  harass 
a  federally-listed  species.  However,  the 
Service  may  issue  permits  to  authorize 
"incidental  take"  of  listed  species  under 
limited  circvunstances.  Incidental  take  is 
defined  under  the  ESA  as  take  of  a  listed 
species  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity  under  limited 
circumstances.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32. 

The  Struthers  Ranch  Property  is 
located  along  Black  Forest  Creek  on  the 
east  side  of  Interstate  25.  roughly  5.6 
kilometers  (3.5  miles)  southeast  of  the 
Town  of  Monument,  in  northwestern  El 
Paso  County,  Colorado.  The  specific 
legal  description  for  the  property  is 
Section  36  of  Township  11  South.  Range 
67  West  (SV2  of  SEV4;  SVz  of  NE'A  and 
NWV4  of  SEV4:  SEV4  of  SWV4:  and  NEV4 
of  SWV4).  The  project  site  is  43  hectares 
(107  acres)  with  development  proposed 
for  27  hectares  (67  acres).  Of  the  27 
hectares  (67  acres)  proposed  for 
development,  the  Applicant,  using  the 
Service's  definition  of  Preble's  habitat, 
has  determined  that  the  proposed 
project  would  impact  approximately  6.6 
hectares  (16.4  acres)  of  potential 
Preble's  habitat,  which  includes  0.5 
hectare  (1.2  acres)  of  off-site  impacts.  Of 
the  6.6  hectares  (16.4  acres)  of 
construction  within  Preble's  habitat, 
only  1  hectare  (2.5  acres)  of  wetland 
vegetation  will  be  impacted  because  of 
construction  of  a  box  culvert  crossing 
over  Black  Forest  Creek,  a  utility 
easement,  and  drop  structures  and  rip- 


rap  used  to  stabilize  the  drainage. 
Drainage  instability  has  resulted  in  past 
flood  damage  to  riparian  vegetation, 
which  has  been  exacerbated  by  cattle 
grazing  leading  to  sparse  vegetation  in 
most  areas.  The  proposed  action 
proposes  to  stabilize  the  drainage  and 
repair  this  past  damage  through 
extensive  planting  and  reseeding. 
Remaining  distiirbance  to  Preble's 
habitat  on  Struthers  Ranch  would  be 
confined  to  upland  grassy  areas.  The 
remaining  16.4  hectares  (40.3  acres)  of 
Struthers  Ranch  not  proposed  for 
construction  will  remain  undeveloped. 
Of  the  total  amount  of  impacted  acreage, 
0.5  hectare  (1.1  acres)  will  be 
temporarily  disturbed. 

jAltematives  considered  in  addition  to 
the  P*roposed  Action,  included  waiting 
for  the  approval  of  the  El  Paso  County 
Regional  HCP,  an  increased  impact 
alternative,  and  no  action.  The  draft  EA 
analyzes  the  onsite,  off-site,  and 
cumulative  impacts  of  the  proposed 
project  and  all  associated  development 
and  construction  activities  and 
mitigation  activities  on  the  Preble's, 
other  threatened  or  endangered  species, 
vegetation,  wildlife,  wetlands,  geology/ 
soils,  land  use,  water  resources,  air  and 
water  quality,  or  cultural  resources. 

^  HCP  has  been  developed  as  part 
of  the  preferred  alternative  which  is 
proposed  to  offset  impacts  associated 
with  construction  of  Preble's  habitat. 
The  proposed  HCP  will  allow  for  the 
incidental  take  of  the  Preble's  by 
permitting  residential  and  commercial 
development  to  be  constructed  in  an 
area  that  may  be  periodically  used  as 
foraging  or  hibernation  habitat.  The 
proposed  action  has  been  designed  to 
minimize  impacts  to  the  riparian 
vegetation  along  Black  Forest  Creek  and 
limits  development  to  the  highest 
elevations  on  the  parcel.  This  will 
facilitate  development  on  the  property 
while  minimizing,  to  the  greatest  extent 
practicable,  impacts  to  Preble's  habitat 
and  waters  of  the  United  States.  In 
addition,  the  proposed  action  includes 
extensive  onsite  conservation  measures, 
as  described  in  section  6.0  (HCP),  to 
repair  damage  from  current  cattle 
grazing  practices,  poor  watershed 
management  upstream,  and  the  heavy 
flood  events.  This  will  result  in  an 
overall  improvement  in  the  stability  of 
the  drainage,  which  vdll,  in  tirni. 
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improve  vegetation  quality  and  diversity 
within  the  onsite  Preble's  habitat. 
Onsite  mitigation  is  planned  for 
.  approximately  14.4  hectares  (35.5  acres) 
with  varying  amounts  of  restoration, 
enhancement,  and  creation  of  onsite 
Preble's  habitat  as  described  in  the  HCP 
(see  section  6.0).  This  results  in  a 
mitigation  ratio  of  2.168:1  for  temporary 
impacts  as  well  as  permanent  impacts. 
The  mitigation  will  likely  provide  a  net 
benefit  to  the  Preble's  and  other  wildlife 
by  improving  and  creating  new  riparian 
areas,  planting  of  native  shrubs  and 
grasses,  and  protecting  existing  habitat 
along  Black  Forest  Creek  bom  any 
future  development. 

To  mitigate  impacts  that  may  result 
from  incidental  take,  the  HCP  provides 
mitigation  for  the  residential  and 
commercial  site  by  protection  of  the 
Black  Forest  Creek  corridor  onsite  and 
its  associated  riparian  areas  from  all 
future  development.  Of  the  14.4 
hectares  (35.5  acres)  of  mitigation  area, 
restoration  and  enhancement  will  occxu- 
on  8  hectares  (20  acres)  of  upland  areas 
and  restoration  will  occiu'  on  2  hectares 
(5  acres)  of  riparian  areas.  Restoration 
and  enhancement  will  be  achieved 
through  planting  and  seeding  of  native 
woody,  herbaceous,  and  grassy  species, 
and  a  combination  of  removing  grazing 
pressures  and  noxious  weed  control. 
Additionally,  limited  enhancement  will 
occur  on  3.3  hectares  (8.1  acres)  of 
uplands.  Limited  enhancement  will 
consist  of  weed  control  and  the  removal 
of  grazing  to  encourage  existing  native 
grass  recovery.  No  seeding  or  planting 
will  occur  in  these  areas.  Habitat 
creation  will  occur  on  an  additional  1 
hectare  (2.5  acres)  including  an  area 
proposed  for  a  detention  pond  in  the 
southwest  comer  of  the  property  located 
outside  of  Preble's  habitat  and  within  a 
Preble's  habitat  buffer  area  currently 
occupied  by  ranch  house  outbuildings. 
Measm«s  will  be  taken  diuing 
construction  to  minimize  impact  to  the 
habitat,  including  the  use  of  silt  fencing 
to  reduce  the  amount  of  sediment  from 
construction  activities  that  reaches  the 
creek.  All  of  the  proposed  mitigation 
area  is  within  the  boimdaries  of  the 
Struthers  Ranch  property,  all  of  which 
is  included  in  the  drainage  basin  of 
Black  Forest  Creek. 

The  14.4  hectares  (35.5  acres)  of 
undeveloped  land  along  Black  Forest 
Creek  will  be  maintain^  as  a 
preservation  area  with  extensive 


conservation  measures  to  restore  and 
enhance  vegetation  for  local  wildlife 
use. 

This  notice  is  provided  pursuant  to 
section  10(c)  of  the  ESA.  We  will 
evaluate  the  permit  application,  the  EA/ 
HCP,  and  comments  submitted  therein 
to  determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  ESA.  If  it  is  determined  that  those 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
Preble's  in  conjunction  with  the 
residential  and  commercial  construction 
of  Struthers  Ranch.  The  final  permit 
decision  will  be  made  no  sooner  than  60 
days  from  the  date  of  this  notice. 

Dated:  June  18,  2003. 
Paul  E.  Gertler, 

Acting  Regional  Director,  Region  6. 
[PR  Doc.  03-16838  Filed  7-2-03;  8:45  am] 

BILLING  COOE  4310-SS-f> 


DEPARTMENT  OF  THE  INTERIOR 
Fist)  and  Wildlife  Service 
Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  issuance  of  permit  for 
marine  mammals. 


SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  this 
application  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  date  below,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Fish  and  Wildlife  Service  issued  the 
requested  permit  subject  to  certain 
conditions  set  forth  therein. 

Marine  Mammals 


Permit  No. 


069177 
070369 
740607 


Applicant 


Felix  F.  Gardina 

Raymond  A.  Young  

Alaska  Science  Center 


Receipt  of  application  Federal  Register  notice 


68  FR  20020;  April  23,  2003 
68  FR  20166;  April  24,  2003 
68  FR  20166;  April  24,  2003 


Permit  issuance 
date 


June  9,  2003. 
June  10,  2003. 
June  20,  2003. 
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Dated:  June  20,  2003. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Bmnch  of  Permits. 
Division  of  Management  Authority. 
(FR  Doc.  03-16830  Filed  7-2-03;  8:45  am] 
BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  approved  Tribal-State 

Compacts. 

SUMMARY:  Under  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary  b  Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  has  approved  the 
Tribal-State  Compacts  between  the 
Colorado  River  Indian  Tribes  and  the 
State  of  Arizona  and  between  the  Zuni 
Tribe  and  the  State  of  Arizona.  These 
Compacts  expand  the  scope  of  gaming 
activities  authorized  under  the 
Compacts,  increases  wager  limits, 
increases  the  number  of  permitted 
gaming  devices,  and  allows  the  tribes  to 
enter  into  gaming  device  transfer 
agreements  with  one  or  more  gaming 
tribes. 

EFFECTIVE  DATE:  July  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director.  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  June  18,  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  03-16826  Filed  7-2-03;  8:45  am] 

nUJNG  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  Tribal-State  Gaming 

Compact  Amendment  taking  effect 

between  the  Ho-Chunk  Nation  and  the 

State  of  Wisconsin. 


(IGRA),  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Ulterior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  piupose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  her 
delegated  authority,  is  publishing  notice 
that  the  Second  Amendment  to  the 
Gaming  Compact  of  1992  between  the 
Ho-Chunk  Nation  and  the  State  of 
Wisconsin  executed  on  April  25,  2003 
are  considered  approved.  By  the  terms 
of  IGRA.  the  Second  Amendment  to  the 
Compacts  are  considered  approved,  but 
only  to  the  extent  that  the  Second 
Amendments  are  consistent  with  the 
provisions  of  IGRA. 

The  Second  Amendment  expands  the 
scope  of  gaming  activities  authorized 
under  the  Compact,  removes  Umitations 
on  wager  limits,  removes  limitations  on 
the  number  of  permitted  gaming 
devices,  extends  the  terms  of  the 
compact  to  an  indeffnite  term,  subject  to 
re-opener  clauses,  institutes  an  entirely 
new  dispute  resolution  provision, 
replaces  the  sovereign  immunity 
provision,  and  modifies  the  revenue- 
sharing  provision  of  the  Compact. 
EFFECTIVE  DATE:  July  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  June  19,  2003. 
Woodrow  W.  Hooper,  Jr., 

Acting  Deputy  Assistant  Secretary  for 
Management.  * 

(FR  Doc.  03-16824  Filed  7-2-03;  8:45  am] 

BILLING  CODE  431»-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice  of  Tribal-State  Gaming 
Compact  Amendments  to  the  Sokaogon 
Chippewa  Community  and  the  State  of 
Wisconsin  Gaming  compact  of  1991,  as 
amended  February  20,  1998  Taking 
Effect. 


SUMMARY:  Pursuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 


SUMMARY:  Piusuant  to  section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Public  Law  100-497,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary-Indian  Affairs, 


Department  of  the  Interior,  through  her 
delegated  authority,  is  publishing  notice 
that  the  2003  Amendments  to  the 
Sokaogon  Chippewa  Community  and 
the  State  of  Wisconsin  Gaming  Compact 
of  1991,  as  Amended  February  20, 1998 
executed  on  April  25,  2003  are 
considered  approved.  By  the  terms  of 
IGRA,  the  2003  Amendments  to  the 
Compact  are  considered  approved,  but 
only  to  the  extent  the  2003 
Amendments  are  consistent  with  the 
provisions  of  IGRA. 

The  2003  Amendments  expand  the 
scope  of  gaming  activities  authorized 
imder  the  Compact,  remove  limitations 
on  wager  limits,  remove  limitations  on 
the  number  of  permitted  gaming 
devices,  extend  the  term  of  the  compact 
to  an  indefinite  term,  subject  to  re- 
opener  clauses,  institute  an  entirely  new 
dispute  resolution  provision,  replaces 
the  sovereign  inununity  provision,  and 
modify  the  revenue-sharing  provision  of 
the  Compact. 

EFFECTIVE  DATE:  July  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202) 219-4066. 

Dated:  June  18,  2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  03-16825  Filed  7-2-03;  8:45  am] 

BILLING  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contracts  and  Permits: 
Expiring  Contracts;  Extension 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

SUMMARY:  Pursuant  to  the  National  Park 
Service  Concessions  Management 
Improvement  Act  of  1998,  notice  is 
hereby  given  that  the  National  Park 
Service  intends  to  issue  a  temporary 
contract  authorizing  operation  of 
marina,  campground,  food  service  and 
sundry  sales  at  Fire  Island  National 
Seashore.  The  temporary  contract  will 
be  for  a  term  not-to-exceed  1  year.  This 
short-term  concession  contract  is 
necessary  to  avoid  interruption  of 
visitor  services  while  the  National  Park 
Service  completes  the  ongoing  financial 
analysis  and  issues  a  prospectus  for  a 
long-term  contract.  This  notice  is 
pursirant  to  36  CFR  part  51,  section 
51.24(a). 

SUPPLEMENTARY  INFORMATION:  The 
current  concession  contract  at  Fire 
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Island  NS  (Watch  Hill)  will  expire  by  its 
terms  on  December  31,  2002.  The 
National  Park  Service  has  determined 
that  the  proposed  1-year  extension  is 
necessary  in  order  to  avoid  interruption- 
of  visitor  services  and  has  taken  all 
reasonable  and  appropriate  steps  to 
consider  alternatives  to  avoid  such 
interruption.  This  extension  will  allow 
the  National  Park  Service  to  develop  a 
prospectus  leading  to  competitive 
selection  for  a  new  long-term 
concession  contract. 
Concessioner  ID  No.:  CC-FIIS002. 
Concessioner  Name:  Davis  Park  Marine 

Services,  Inc. 
Park:  Fire  Island  National  Seashore. 
EFFECTIVE  DATE:  July  3,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando,  Concession  Program 
Manager,  National  Park  Service, 
Washington,  DC  20240,  Telephone  202/ 
513-7144. 

Dated:  May  19,  2003. 
Richard  G.  Ring, 

Associate  Director,  Administration,  Business 
Practices  and  Workforce  Development. 
|FR  Doc.  03-16799  Filed  7-2-03;  8:45  am] 

BILLMG  CODE  4312-53-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Concession  Contracts  and  Permits: 
Expiring  Contracts;  Extension 

agency:  National  Park  Service,  Interior. 
ACTION:  Public  notice. 

summary:  Pursuant  to  the  terms  of 
existing  concession  contracts,  public 
notice  is  hereby  given  that  the  National 
Park  Service  intends  to  request  a 
continuation  of  visitor  services  for  a 
period  not-to-exceed  1  year  from  the 
date  of  contract  expiration. 
SUPPLEMENTARY  INFORMATION:  The 
contract  listed  below  has  been  extended 
to  the  maximum  allowable  under  36 
CFR  51.23.  Under  the  provisions  of  the 
current  concession  contract  and 
pending  the  development  and  public 
solicitation  of  a  prospectus  for  a  new 
concession  contract,  the  National  Park 
Service  authorizes  continuation  of 
visitor  services  for  a  period  not-to- 
exoeed  one  year  under  the  terms  and 
conditions  of  the  current  contract  as 
amended.  The  continuation  of 
operations  does  not  affect  any  rights 
with  respect  to  selection  for  award  of  a 
new  concession  ^contract. 
Concessioner  ID  No.:  FI1S004. 
Concessioner  Name:  Howard  T.  Rose 

Company,  Inc. 
Park:  Fire  Island  National  Seashore. 


EFFECTIVE  DATE:  July  3.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cynthia  Orlando,  Concession  Program 

Manager,  National  Park  Service, 

Washington,  DC  20240,  Telephone  202/ 

513-7156. 

Dated:  May  9,  2003.    ' 
Richard  G.  Ring, 

Associate  Director,  Administration,  Business 
Practices  and  Workforce  Development. 
[PR  Doc.  0.3-16800  Filed  7-2-03;  8:45-am] 
BILUNG  CODE  4312-63-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Decision  Record  and  Finding  of  No 
Significant  Impact  (FONSI)  for  the 
Improvements  to  Trails  and  Overlooks 
at  Great  Falls  Park,  VA 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Availability  of  the  Decision 
Record  and  FONSI  for  the  proposal  to 
improve  the  trails  and  overlooks  at 
Great  Falls  Park,  Virginia. 


SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  announces  the 
availability  of  the  Decision  Record  and 
FONSI  for  the  improvement  to  the  trails 
and  overlooks  at  Great  Falls  Park,  a  imit 
of  the  George  Washington  Memorial 
Parkway  (GWMP).  The  Decision  Record 
and  FONSI  identifies  Alternative  Cl  as 
the  preferred  and  environmentally 
preferred  alternative  in  the 
"Improvements  to  Trails  and  Overlooks 
at  Great  Falls  Park,  Virginia" 
Environmental  Assessment  (EA).  Under 
this  alternative  the  existing  Overlook  1, 
Overlook  2,  and  the  chain-link  fence  at 
the  Jetty  Overlook  would  be  removed 
and  new  replacement  structures  built  in 
the  same  locations.  A  loop  trail/ 
boardwalk  would  be  constructed 
through  the  area  between  the  visitor 
center  and  the  river.  Two  additional 
overlooks  would  be  built  at  the  Shade 
Tree/Jetty  area.  This  alternative, 
however,  does  not  provide  for  the 
stabilization  and  restoration  of  the  area 
between  Overlooks  1  and  2  and  the 
Fisherman's  Eddy  access,  pending 
future  investigations  to  determine 
whether  such  improvements  are  feasible 
and  sustainable.  Concern  was  raised 
during  the  EA  process  about  impacts  of 
the  preferred  alternative  on  a  state  listed 
(Si)  plant  species.  The  park  determined 
"that  potential  impacts  to  these  rare 
plants  could  be  greatly  reduced  if  the 
proposed  configuration  of  Overlook  1 
were  shifted  to  the  dowmriver  side  of  the 


existing  overlook  rather  than  the 
proposed  upriver  side. 

DATES:  The  EA.  upon  which  the  FONSI 
was  made,  was  available  for  public 
comment  from  November  5  to  December 
5,  2001.  A  total  of  six  conunents  were 
received  during  the  30-day  public 
comment  period  from  park  user  groups 
and  neighboring  government  agencies. 
All  supported  the  park  in  the  preferred 
alternative  and  most  recommended  that 
further  study  be  done  to  improve  the 
Fisherman's  Eddy  Access. 

ADDRESSES:  The  Decision  Record  and 
FONSI  will  be  available  for  public 
inspection  Monday  through  Friday,  8 
a.m.  through  4  p.m.  at  the  GWMP 
Headquarters.  Turkey  Run  Park, 
McLean,  VA,  and  is  available  on  the 
park's  Web  site  at  http://www.nps.gov/ 
gwmp. 

SUPPLEMENTARY  INFORMATION:  The 
Decision  Record  and  FONSI  completes 
the  Environmental  Assessment  process. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natural  Resource  Specialist,  Heather 
Germaine  (703)  289-2540. 

Dottie  Marshall, 

Acting  Superintendent,  George  Washington 
Memorial  Parkway. 

(FR  Doc.  03-16801  Filed  7-2-03;  8:45  am] 

BtLUNG  CODE  4310-OL-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
American  Museum  of  Natural  History, 
New  York,  NY 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  American 
Museum  of  Natural  History,  New  York, 
NY.  The  human  remains  aiid  associated 
funerary  objects  were  removed  from  a 
cave  facing  Crab  Bay,  Kruzof  Island, 
Sitka  Borough,  AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  hiunan 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
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responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  American 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  Central  Coimcil  of  the 
Tlingit  &  Haida  Indian  Tribes  and  Sitka 
Tribe  of  Alaska. 

In  1931,  human  remains  representing 
a  minimum  of  one  individual  were 
collected  by  six  students  of  the  Sheldon 
Jackson  School  from  a  cave  facing  Crab 
Bay,  Kruzof  Island,  Sitka  Borough,  AK. 
W.  Leslie  Yaw,  superintendent  of  the 
school,  sold  them  to  the  American 
Museum  of  Natural  History  in  1932.  No 
known  individual  was  identified.  The 
eight  associated  funerary  objects  are  a 
carved  bentwood  box,  the  box  lid,  cord, 
matting  cover,  a  raven's  tail  blanket 
fragment,  shredded  bark,  and  two 
digging  sticks. 

The  individual  has  been  identified  as 
Native  American  based  on  the  American 
Museimi  of  Natural  History's 
documentation  and  geographic 
information.  The  original  catalog 
describes  the  remains  as  "Tlingit,"  and 
their  geographic  origin  is  consistent 
with  the  postcontact  territory  of  the 
Sitka  Tlingit  (present-day  Sitka  Tribe  of 
Alaska).  Consultation  information 
provided  by  the  Sitka  Tribe  of  Alaska 
indicates  that  the  carving  on  the 
bentwood  box  represents  the  frog  crest 
of  the  Sitka  Kiks.adi  clan.  Raven's  tail 
blankets,  of  the  type  found  associated 
with"  this  burial,  were  made  by  the 
Tlingit  immediately  prior  to  and  at  the 
time  of  contact  with  non-native  traders 
and  settlers.  Scholarly  publications  and 
consultation  information  provided  by 
the  Sitka  Tribe  of  Alaska  indicate  that 
the  Sitka  Kiks.adi  clan  inhabited  Kruzof 
Island  when  Russians  first  arrived  there. 
The  Sitka  Kiks.adi  clan  is  represented 
by  the  Sitka  Tribe  of  Alaska. 

Officials  of  the  American  Museum  of 
Natural  History  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10),  the 
human  remains  described  above 
represent  the  physical  remains  of  a 
minimimi  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
American  Museum  of  Natural  History 
also  have  determined  that,  pursuant  to 
25  U.S.C.  3001  (3)(A),  the  eight  objects 
described  above  are  reasonably  believed 
to  have  been  placed  with  or  near 
individual  hiunan  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
American  Museum  of  Natural  History 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 


associated  funerary  objects  and  the  Sitka 
Tribe  of  Alaska. 

Representatives  of  any  other  Indian 
tribe  that  beUeves  itself  to  be  culturally 
affiliated  with  the  himian  remains  and 
associated  funerary  objects  should 
contact  Luc  Litwinionek,  Director  of 
Cultural  Resources,  American  Musemn 
of  Natural  History,  Central  Park  West  at 
79th  Street,  New  York,  NY  10024-5192, 
telephone  (212)  769-5846.  before 
August  4,  2003.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Sitka  Tribe  of  Alaska  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  American  Museum  of  Natural 
History  is  responsible  for  notifying 
Central  Council  of  the  Tlingit  &  Haida 
Indian  Tribes  and  Sitka  Tribe  of  Alaska 
that  this  notice  has  been  published. 

Dated:  May  23.  2003. 
John  Robbins. 

Assistant  Director.  Cultural  Resources. 
[FR  Doc.  03-16805  Filed  7-2-03;  8:45  am] 

BtLUNG  COOE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item:  U.S.  Department  of  the  Interior, 
U.S.  Fisli  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.8  (f).  of  the  intent 
to  repatriate  a  cultural  item  in  the 
possession  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  that  meets  the 
definitions  of  sacred  objects  and 
cultural  patrimony  imder  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibihties  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  thejnuseum, 
institution,  or  Federal  agency  that  has 
control  of  this  cultural  item.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  one  cultural  item  is  a  4-inch  long 
piece  of  stone  carved  in  the  shape  of  a 
horse. 

During  1999  and  2000.  the  U.S. 
Department  of  the  Interior.  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 


Enforcement,  Albuquerque.  NM. 
participated  in  an  undercover 
investigation  of  several  individuals 
believed  to  be  engaged  in  the  illegal 
trafficking  of  Native  American  cultural 
items.  Federal  agents  purchased  or 
seized  several  cultiual  items  as  part  of 
the  investigation.  On  September  10. 
2002,  Joshua  Baer  and  Thomas  Cavaliere 
each  pled  guilty  to  three  counts  of 
illegal  trafficking  of  Native  American 
cultural  items  obtained  in  violation  of 
18  U.S.C.  1170  (b).On  January  3  and 
February  12,  2003,  the  U.S.  District 
Court  for  the  District  of  New  Mexico 
ordered  that  all  items  seized  during  the 
investigation  be  forfeited  to  the  U.S. 
Department  of  the  Interior.  U.S.  Fish 
and  Wildlife  Service.  Office  of  Law 
Enforcement,  Albuquerque,  NM,  and 
repatriated  to  the  cultxu^ly  affiliated 
Indian  tribes.  The  carved  stone  fetish  is 
one  of  the  items  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service.  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
prepared  a  summary  of  the  cultural 
items  obtained  during  the  investigation. 
The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildhfe  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM. 
also  consulted  with  representatives  of 
the  Hopi  Tribe  of  Arizona;  Navajo 
Nation,  Arizona.  New  Mexico  &  Utah; 
Pueblo  of  Acoma.  New  Mexico;  Pueblo 
of  Jemez,  New  Mexico;  Pueblo  of 
Laguna,  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  and  Zuni  Tribe 
of  the  Zimi  Reservation,  New  Mexico. 

Representatives  of  |he  Pueblo  of 
Lagima,  New  Mexico  identified  the 
carved  stone  as  a  fetish  having  ongoing 
religious  and  ceremonial  significance  to 
the  pueblo  as  a  whole.  The  tribal 
representative  explained  that  such  stone 
fetishes  are  to  be  forever  protected  as 
part  of  Laguna  tradition.  While  the  stone 
fetish  may  have  been  held  by  cm 
individual,  it  is  considered  the 
communal  property  of  the  Pueblo  of        , 
Laguna,  New  Mexico  and  could  not 
have  been  sold. 

Officials  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service. 
Office  of  Law  Enforcement. 
Albuquerque.  NM.  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C). 
this  cultural  item  is  a  specific 
ceremonial  object  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM.  have 


detennined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D).  this  cultural  item  also  has 
ongoing  historical,  traditional,  or 
cultural  importance  central  to  the 
Native  American  group  or  culture  itself, 
rather  than  property  owned  by  an 
individual.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  MM,  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  this  sacred 
object/object  of  cultural  patrimony  and 
the  Pueblo  of  Laguna,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  this  sacred  pbject/ object 
of  cultural  patrimony  should  contact 
Special  Agent  Lucinda  D.  Schroeder, 
U.S.  Fish  and  Wildlife  Service,  4901 
Paseo  Del  Norte,  Albuquerque,  NM 
87113,  telephone  (505)  828-3064,  before 
August  4.  2003.  Repatriation  of  this 
sacred  object/object  of  cultural 
patrimony  to  the  Pueblo  of  Laguna.  New 
Mexico  may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque.  NM,  is 
responsible  for  notifying  the  Hopi  Tribe 
of  Arizona;  Navajo  Nation,  Arizona, 
New  Mexico  &  Utah;  Pueblo  of  Acoma, 
New  Mexico;  Pueblo  of  Jemez,  New 
Mexico;  Pueblo  of  Lagima,  New  Mexico; 
Pueblo  of  Santo  Domingo,  New  Mexico; 
and  Zuni  Tribe  of  the  Zuni  Reservation, 
New  Mexico  that  this  notice  has  been 
published. 

Dated;  May  27,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resourpes. 
[FRDoc.  03-1680a.  Filed  7-2-03;  8:45  am) 
MLUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  U.S.  Department  of  the  interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 
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Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.8  (f).  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  U.S.  Department  of  the 
Interior.  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  that  meet  the 


definitions  of  sacred  objects  and 
cultural  patrimony  under  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museiun, 
institution,  or  Federal  agency  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  cultural  items  are  five  wooden 
figures.  Two  of  the  figiues  are  about  6 
inches  in  height  and  are  wrapped 
together  in  a  cloth.  Two  of  the  figures 
are  about  4  inches  in  height  and  are  also 
wrrapped  together  in  a  cloth.  The  fifth 
figure  is  about  18  inches  in  height  and 
is  not  wrapped  in  a  cloth. 

During  1999  and  2000.  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM, 
participated  in  an  undercover 
investigation  of  several  individuals 
believed  to  be  engaged  in  the  illegal 
trafficking  of  Native  American  cultural 
items.  Federal  agents  purchased  or  - 
seized  several  cultiual  items  as  part  of 
the  investigation.  On  September  10, 
2002,  Joshua  Baer  and  Thomas  Cavaliere 
each  pled  guilty  to  three  counts  of 
illegal  trafficking  of  Native  American 
cultural  items  obtained  in  violation  of 
18  U.S.C.  1170  (b).  On  January  3  and 
February  12.  2003.  the  U.S.  District 
Court  for  the  District  of  New  Mexico 
ordered  that  all  items  seized  during  the 
investigation  be  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service.  Office  of  Law 
Enforcement,  Albuquerque,  NM,  and 
repatriated  to  the  culturally  affiliated 
Indian  tribes.  The  wooden  figures  are 
five  of  the  items  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM. 

The  U.S.  Department  of  the  Interior. 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement.  Albuquerque,  NM, 
prepared  a  summajy  of  the  cultural 
items  obtained  during  the  investigation. 
The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
also  consulted  with  representatives  of 
the  Hopi  Tribe  of  Arizona;  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Jemez,  New  Mexico;  Pueblo  of 
Lagima,  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  and  Zuni  Tribe 
of  the  Zuni  Reservation,  New 
Mexico.Representatives  of  the  Zuni 
Tribe  of  the  Zuni  Reservation,  New 


Mexico  identified  the  five  wooden 
figures  as  needed  for  the  practice  of 
traditional  Zuni  religion  by  present-day 
adherents.  The  tribal  representative 
explained  that  the  five  wooden  figures 
are  considered  the  communal  property 
of  the  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico  and  could  not 
have  been  sold  or  given  away  by  an 
individual. 

Officials  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement. 
Albuquerque,  NM,  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C), 
the  five  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildhfe  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D),  the  five  cultural  items  also 
have  ongoing  historical,  traditional,  or 
cultural  importance  central  to  the 
Native  American  group  or  culture  itself, 
rather  than  property  ov\rned  by  an 
individual.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque.  NM.  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2).  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  five 
sacred  objects/ objects  of  cultm-al 
patrimony  and  the  Zimi  Tribe  of  the 
Zuni  Reservation.  New  Mexico." 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  objects/objects 
of  cultural  patrimony  should  contact 
Special  Agent  Lucinda  D.  Schroeder, 
U.S.  Fish  and  Wildlife  Service.  4901 
Paseo  Del  Norte.  Albuquerque.  NM 
87113,  telephone  (505)  828-3064,  before 
August  4.  2003.  Repatriation  of  the 
sacred  objects/objects  of  cultural 
patrimony  to  the  Zuni  Tribe  of  the  Zimi 
Reservation.  New  Mexico  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM,  is 
responsible  for  notifying  the  Hopi  Tribe 
of  Arizona;  Navajo  Nation,  Arizona, 
New  Mexico  &  Utah;  Pueblo  of  Acoma, 
New  Mexico;  Pueblo  of  Jemez.  New 
Mexico;  Pueblo  of  Laguna,  New  Mexico; 
Pueblo  of  Santo  Domingo,  New  Mexico; 
and  Zimi  Tribe  of  the  Zuni  Reservation, 
New  Mexico  that  this  notice  has  been 
published. 
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Dated:  May  27,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
(FR  Doc.  03-16804  Filed  7-2-03;  8:45  am) 
dlLLMG  CODE  4310-7D-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  U.S.  Department  of  ttie  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NIM 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.8  (f).  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM.  that  meet  the 
definitions  of  sacred  objects  and 
cuitiual  patrimony  imder  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museiun, 
institution,  or  Federal  agency  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  20  cultiual  items  are  2  pairs  of 
small  painted  wooden  paddles  that  are 
tied  together  with  attached  feathers,  2 
wooden  figures  carved  in  the  shape  of 
birds,  1  decorated  piece  of  wood  or 
mongko,  14  stones  that  are  carved  in  the 
shape  of  various  animals  and  contained 
in  leather  bags,  and  1  flat  wooden 
figurine  approximately  8  inches  high. 

Diuing  1999  and  2000,  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service.  Office  of  Law 
Enforcement,  Albuquerque,  NM, 
participated  in  an  undercover 
investigation  of  several  individuals 
believed  to  be  engaged  in  the  illegal 
trafficking  of  Native  American  cultural 
items.  Federal  agents  purchased  or 
seized  several  cultiual  items  as  part  of 
the  investigation.  On  September  10, 
2002,  Joshua  Baer  and  Thomas  Cavaliere 
each  pled  guilty  to  three  coimts  of 
illegal  trafficking  of  Native  American 
cidtiu^  items  obtained  in  violation  of 
18  U.S.C.  1170  (b).  On  January  3  and 
February  12,  2003,  the  U.S.  District 
Court  for  the  District  of  New  Mexico 


ordered  that  all  items  seized  diuing  the 
investigation  be  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  and 
repatriated  to  the  cultiually  affiliated 
Indian  tribes.  The  20  cultxu^l  items  are 
part  of  the  items  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service.  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
prepared  a  summary  of  the  cultiu-al 
items  obtained  during  the  investigation. 
The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
also  consulted  with  representatives  of 
the  Hopi  Tribe  of  Arizona;  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Jemez,  New  Mexico;  Pueblo  of 
Laguna,  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  and  Zimi  Tribe 
of  the  Zuni  Reservation,  New 
Mexico.Representatives  of  the  Hopi 
Tribe  of  Arizona  identified  the  20 
cultural  items  as  ceremonial  objects 
needed  for  the  practice  of  traditional 
religion.  They  identified  the  wooden 
paddles  as  needed  to  safeguard 
livestock.  They  identified  the  two 
wooden  birds  as  altar  figures.  They 
identified  the  mongko  as  needed  for 
ceremonies  conducted  by  the  Two  Horn 
Society.  They  identified  the  14  carved 
stones  as  beings  used  to  treat  a  variety 
of  ailments.  They  identified  the  flat 
wooden  figiuine  as  being  worn  in  a 
particular  religious  ceremony.  The 
representatives  of  the  Hopi  Tribe  of 
Arizona  identified  all  20  cultiual  items 
as  being  of  central  importance  to  the 
Hopi  Tribe  of  Arizona  and  its  religious 
societies.  The  representatives  of  the 
Hopi  Tribe  of  Arizona  identified  all  20 
cultural  items  as  communal  property  of 
the  pueblo  as  a  whole  that  could  not  be 
sold  or  given  away  by  an  individual. 

Officials  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C), 
the  20  cultiual  items  are  specific 
ceremonial  objects  needed  by  traditional " 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D),  the  20  cultural  items  also 
have  ongoing  historical,  traditional,  or 
cultural  importance  central  to  a  Native 


American  group  or  culture  itself,  rather 
than  property  owned  by  an  individual. 
Officials  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  also  have  determined 
that,  piusuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group, 
identity  that  can  be  reasonably  traced 
between  the  20  sacred  objects/objects  of 
cultural  patrimony  and  the  Hopi  Tribe 
of  Arizona. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  objects/objects 
of  cultural  patrimony  should  contact 
Special  Agent  Lucinda  D.  Schroeder,  ' 
U.S.  Fish  and  Wildlife  Service.  4901 
Paseo  Del  Norte,  Albuquerque,  NM 
87113,  telephone  (505)  828-3064,  before 
August  4,  2003.  Repatriation  of  the 
sacred  objects/objects  of  cultural 
patrimony  to  the  Hopi  Tribe  of  Arizona 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  WildUfe  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM,  is 
responsible  for  notifying  the  Hopi  Tribe 
of  Arizona;  Navajo  Nation,  Arizona, 
New  Mexico  &  Utah;  Pueblo  of  Acoma, 
New  Mexico;  Pueblo  of  Jemez,  New 
Mexico;  Pueblo  of  Laguna,  New  Mexico; 
Pueblo  of  Santo  Domingo,  New  Mexico; 
and  Zuni  Tribe  of  the  Zuni  Reservation, 
New  Mexico  that  this  notice  has  been 
published. 

Dated:  May  27,  2003.  ' 
John  Robbins, 

Assistant  Director,  Cultural  Hesources. 
(FR  Doc.  03-16806  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4310-70-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  U.S.  Department  of  the  lnterk>r, 
U.S.  Fish  and  Wildlife  Servk:e,  Office  of 
Law  Enforcement,  Albuquerque,  NM 

AGENCY:  National  Park  Service,  Interior. 
ACnON:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.8  (f),  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  that  meet  the 
definitions  of  sacred  objects  and 
cultural  patrimony  under  25  U.S.C. 
3001. 
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This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
coptrol  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  seven  cultural  items  are  one 
wooden  stick  with  white  paint,  several 
sticks  wrapped  in  a  blue  cloth,  one 
ceramic  bowl,  and  four 
anthropomorphic  kachina  figures. 
During  1999  and  2000,  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM, 
participated  in  an  undercover 
investigation  of  several  individuals 
believed  to  be  engaged  in  the  illegal 
trafficking  of  Native  American  cultural 
items.  Federal  agents  purchased  or 
seized  several  cultural  items  as  part  of 
the  investigation.  On  September  10, 
2002,  Joshua  Baer  and  Thomas  Cavaliere 
each  pled  guilty  to  three  counts  of 
illegal  trafficking  of  Native  American 
cultiu-al  items  obtained  in  violation  of 
18  U.S.C.  1170  (b).  On  January  3  and 
February  12,  2003,  the  U.S.  District 
Court  for  the  District  of  New  Mexico 
ordered  that  all  items  seized  diuing  the 
investigation  be  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  and 
repatriated  to  the  cultiually  affiliated 
Indian  tribes.  The  seven  cultural  items 
are  part  of  the  items  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
prepared  a  summary  of  the  cultiu-al 
itCTns  obtained  during  the  investigation. 
The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
also  consulted  with  representatives  of 
the  Hopi  Tribe  of  Arizona;  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Jemez,  New  Mexico;  Pueblo  of 
Laguna,  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  and  Zuni  Tribe 
of  the  Zuni  Reservation,  New  Mexico. 

Representatives  of  the  Pueblo  of 
Acoma,  New  Mexico  identified  the 
seven  cultiu-al  items  as  ceremonial 
objects  needed  for  the  practice  of 
traditional  religion.  The  stick  with 
white  paint  is  needed  for  the  ceremonial 
rabbit  hunt.  The  sticks  wrapped  in  the 
blue  cloth  are  prayer  sticks  removed 


from  an  offering  site.  The  ceramic  bowl 
is  a  medicine  bowl  used  in  kiva 
ceremonies.  The  four  kachina  figures  are 
needed  for  religious  practices.  The 
representatives  of  the  Pueblo  of  Acoma, 
New  Mexico  identified  all  seven 
cultiual  items  as  the  conunimal 
property  of  the  pueblo  as  a  whole  that 
could  not  be  sold  or  given  away  by  an 
individual. 

Officials  of  the  U.S.  Department  of  the 
hiterior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C), 
the  seven  cultiu^  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  "by  their  present-day 
adherents.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  have 
determined  that,  piusuant  to  25  U.S.C. 
3001  (3)(D),  die  seven  cuhural  items 
also  have  ongoing  historical,  traditional, 
or  cultural  importance  central  to  a 
Native  American  group  or  cidture  itself, 
rather  than  property  owned  by  an 
individual.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  tiiere  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  seven 
cultiual  items  and  the  Pueblo  of  Acoma, 
New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  objects/objects 
of  cultural  patrimony  should  contact 
Special  Agent  Lucinda  D.  Schroeder, 
U.S.  Fish  and  Wildlife  Service,  4901 
Paseo  Del  Norte,  Albuquerque,  NM 
87113,  telephone  (505)  828-3064,  before 
August  4,  2003.  Repatriation  of  the 
sacred  objects/objects  of  cultural 
patrimony  to  the  Pueblo  of  Santo 
Domingo,  New  Mexico  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM,  is 
responsible  for  notifying  the  Hopi  Tribe 
of  Arizona;  Navajo  Nation,  Arizona, 
New  Mexico  &  Utah;  Pueblo  of  Acoma, 
New  Mexico;  Pueblo  of  Jemez,  New 
Mexico;  Pueblo  of  Laguna,  New  Mexico; 
Pueblo  of  Santo  Domingo,  New  Mexico; 
and  Zimi  Tribe  of  the  Zuni  Reservation, 
New  Mexico  that  this  notice  has  been 
published. 


Dated:  May  27,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
(PR  Doc.  03-T6807  Filed  7-2-03;  8:45  am] 

BHXINO  CODE  4310-70-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM 

AGENCY:  National  Park  Service,  hiterior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.8  (f),  of  the  intent 
to  repatriate  cultiu^  items  in  the 
possession  of  the  U.S.  Department  of  the 
hiterior,  U.S.  Fish  and  Wildlife  Service. 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  that  meet  the 
definitions  of  sacred  objects  and 
cultural  patrimony  under  25  U.S.C. 
3001. 

This  notice  is  pubfished  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  13  cultural  items  are  1  bimdle 
that  includes  an  ear  of  com  and  eagle 
feathers;  2  cylindrical  buffalo  hide 
containers  or  parfleches;  1  felt  bag  that 
contains  several  smaller  leather  bags  of 
herbs;  1  beaded  leather  bag;  1  leather 
bag  containing  beads;  1  leather  bag;  2 
stone  anthropomorphic  figures;  1 
headpiece  or  tablita,  consisting  of  a 
painted  wooden  board;  and  3  wooden 
arrow  sticks  or  hair  ties,  with  migratory 
bird  feathers  attached. 

During  1999  and  2000,  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM, 
participated  in  an  undercover 
investigation  of  several  individuals 
believed  to  be  engaged  in  the  illegal 
trafficking  of  Native  American  cidtural 
items.  Federal  agents  purchased  or 
seized  several  cultural  items  as  part  of 
the  investigation.  On  September  10, 
2002,  Joshua  Baer  and  Thomas  Cavaliere 
each  pled  guilty  to  three  counts  of 
illegal  trafficking  of  Native  American 
cidtural  items  obtained  in  violation  of 
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18  U.S.C.  1170  (b).  On  January  3  and 
February  12,  2003,  the  U.S.  District 
Court  for  the  District  of  New  Mexico 
ordered  that  all  items  seized  during  the 
investigation  be  forfeited  to  the  U.S. 
Department  of  the  hiterior,  U.S.  Fish 
and  Wildlife  Service,  Office  "of  Law 
Enforcement,  Albuquerque,  NM,  and 
repatriated  to  the  culturally  affiliated 
Indian  tribes.  The  13  cultural  items  are 
part  of  the  items  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S,  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque.  NM, 
prepared  a  summary  of  the  cultural' 
items  obtained  during  the  investigation. 
The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
also  consulted  with  representatives  of 
the  Hopi  Tribe  of  Arizona;  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Jemez,  New  Mexico;  Pueblo  of 
Lagima.  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  and  Zuni  Tribe 
of  the  Zuni  Reservation,  New  Mexico. 

Representatives  of  the  Pueblo  of  Santo 
Domingo,  New  Mexico  identified  the  13 
cultural  items  as  ceremonial  objects 
needed  for  the  practice  of  traditional 
religion.  They  considered  the  bundle 
with  the  ear  of  corn  and  eagle  feathers 
to  be  a  very  sacred  object  that  was  not 
supposed  to  be  removed  from  the  kiva. 
Similar  bundles  have  been  identified  in 
the  anthropological  literature  as  com 
mothers  that  are  necessary  for  a  variety 
of  sacred,  ritual,  political,  and  social 
purposes.  They  identified  the  two 
buffalo  hide  parfleches  as  being  needed 
to  hold  medicine  items  used  in  religious 
ceremonies.  They  identified  the  two 
anthropomorphic  figures  as  items 
necessary  for  religious  purposes.  They 
identified  the  tablita  and  hair  ties  as 
items  worn  in  particular  religious 
ceremonies. 

The  representatives  of  the  Pueblo  of 
Santo  Domingo,  New  Mexico  identified 
all  13  cultural  items  as  the  communal 
property  of  the  pueblo  as  a  whole  that 
could  not  be  sold  or  given  away  by  an 
individual. 

Officials  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C), 
the  13  cultiual  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Nadve 
American  religions  by  their  present-day 
adherents.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 


and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  {3)(D),  die  13  cultural  items  also 
have  ongoing  historical,  traditional,  or 
cultural  importance  central  to  a  Native 
American  group  or  culture  itself,  rather 
than  property  owned  by  an  individual. 
Officials  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  13  sacrpd  objects/ objects  of 
cultural  patrimony  and  the  Pueblo  of 
•  Santo  Domingo,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  sacred  objects/objects 
of  cultiual  patrimony  should  contact 
Special  Agent  Lucinda  D.  Schroeder, 
U.S.  Fish  and  Wildlife  Service,  4901 
Paseo  Del  Norte,  Albuquerque,  NM 
87113,  telephone  (505)  828-3064.  before 
August  4,  2003.  Repatriation  of  the 
sacred  objects/ objects  of  cultural 
patrimony  to  the  Pueblo  of  Santo 
Domingo,  New  Mexico  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service.  Office  of 
Law  Enforcement,  Albuquerque,  NM,  is 
responsible  for  notifying  the  Hopi  Tribe 
of  Arizona;  Navajo  Nation,  Arizona, 
New  Mexico  &  Utah;  Pueblo  of  Acoma, 
New  Mexico;  Pueblo  of  Jemez,  New 
Mexico;  Pueblo  of  Laguna,  New  Mexico; 
Pueblo  of  Santo  Domingo,  New  Mexico; 
and  Zuni  Tribe  of  the  Zuni  Reservation, 
New  Mexico  that  this  notice  has  been 
published. 

Dated:  May  27,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-16808  Filed  7-2-03;  8:45  am) 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Closure  Order  Establishing 
Prohibitions  at  Ridges  Basin,  La  Plata 
County,  CO 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  closure. 


SUMMARY:  The  Bureau  of  Reclamation  is 
prohibiting  public  access  and  activities 
on  Reclamation  land  in  Ridges  Basin,  La 
Plata  Coimty,  Colorado. 


DATES:  The  closure  is  efi^ective  Jime  30, 
2003,  and  will  remain  in  effect 
indefinitely. 

ADDRESSES:  A  map  is  available  for 
inspection  at  the  Bureau  of 
Reclamation's  Western  Colorado  Area 
Office  located  at  835  East  Second 
Avenue,  Durango,  Colorado.  The  map 
may  be  viewed  between  8  a.m.  and  4 
p.m.  Monday  through  Friday,  except  on 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Walsh,  Bureau  of  Reclamation,  Western 
Colorado  Area  Office,  (970)  385-6554, 
or  Doug  Hendrix,  Bureau  of 
Reclamation,  Office  of  Public  Affairs, 
(801) 524-3837. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  being  taken  under  43  CFR 
423.3  to  improve  facility  security  and 
public  safety.  Reclamation  will  be 
prohibiting  all  public  access  on 
Reclamation  lands  in  and  around  Ridges 
Basin  during  construction  of  the 
Animas-La  Plata  Project.  This  is  being 
done  to  protect  the  public  from 
construction  activities  and  to  protect  the 
construction  workforce  from  public 
activities  such  as  discharging  weapons. 
The  following  acts  are  prohibited  within 
the  Ridges  Basin  closure  area: 

(a)  Trespassing,  entering,  or  remaining 
in  or  upon  property  or  real  property  not 
open  to  the  public  (closed  areas). 
Exceptions:  Construction  contractor 
personnel  that  have  authorization  from 
Reclamation,  law  enforcement  and  fire 
department  personnel  and  Reclamation 
employees  acting  within  the  scope  of 
their  employment,  and  any  others  who 
have  received  expressed  written 
authorization  ft-om  Reclamation  to  enter 
the  closure  area. 

(b)  Vandalizing,  destroying,' 
manipulating,  injiuing,  contaminating, 
defacing,  depositing,  abandoning, 
dumping,  damaging,  taking,  or 
occupying  property  and  real  property  of 
the  United  States,  or  other  property,  not 
under  one's  lawful  control  and 
possession. 

This  order  is  posted  in  accordance  with 
43  CFR  423.3(b).  Violation  of  this 
prohibition  or  any  prohibition  listed  in 
43  CFR  423  is  punishable  by  fine,  or 
imprisonment  for  not  more  than  6 
months,  or  both. 

Dated:  June  23,  2003. 

Carol  DeAngelis, 

Area  Manager,  Western  Colorado  Area  Office, 
Bureau  of  Reclamation — Upper  Colorado 
Region. 

{FR  Doc.  03-16843  Filed  7-2-03;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-020] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  July  11,  2003  at  2  p.m. 
PLACE:  Room  101.  500  E  Street.  SW.. 
Washington,  DC  20436,  Telephone: 
(202)  205-2000. 

STATUS:  Open  to  the  public.    * 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-1039-1041 
(Preliminary)  (Wax  and  Wax  Resin 
Thermal  Transfer  Ribbons  fi-om  France. 
Japan,  Korea) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  to  the 
Secretary  of  Commerce  on  or  before  July 
14,  2003;  Commissioners'  opinions  are 
currently  scheduled  to  be  transmitted  to 
the  Secretary  of  Commerce  on  or  before 
July  21,  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

pohcy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
foUowdng  meeting. 

Issued:  July  1,  2003. 

By  order  the  Commission: 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-17139  Filed  7-1-03;  3:56  pm] 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  Of  Community  Oriented  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  30-Day  notice  of  information 
collection  under  revievir:  revision  of 
currently  approved  collection;  COPS 
Count  Sxuvey. 


The  Department  of  Justice  (DOJ) 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  vdth  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 


Volume  68,  Number  78,  page  20029  on 
April  23,  2003,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  2,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer.  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
ioi  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
Collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Orerview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  currently  approved 
collection 

(2)  Title  of  the  Form/Collection:  COPS 
Count  Siuvey 

(3)  Agency  form  number,  if  any,  and 
the  apphcable  component  of  the 
Department  of  Justice  sponsoring  the 
collection.  Form:  COPS  301/01.  Office  of 
Community  Oriented  Policing  Services. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  The  COPS  Coimt 
Project  surveys  agencies  that  have  been 
awarded  a  Hiring  and/or  MORE  grants 
from  the  COPS  Office.  Other:  None.  The 
information  collected  provides  an 


acciirate  up  to  date  account  on  the 
status  of  officers  hired/redeployed.  This 
enables  COPS  to  assess  the  hiring/ 
redeployment  progress  of  awarded 
grants.  This  information  is  also  utilized 
by  the  Grant  Monitoring  Division  for 
pre-site  preparing  and  5ie  Grants 
Administration  Division  to  further 
enhance  the  customer  service 
component  of  the  COPS  Office.  The 
Program,  Policy  Support  and  Evaluation 
Division  uses  this  information  for 
evaluation  of  the  programs  funded  by 
the  COPS  Office  as  well  as  the 
development  of  future  programs. 

(5)  An  estimate  of  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  responded  to 
respond:  There  will  be  a  total  of  1 1 ,000 
respondents  providing  information  on 
17,450  grant  awards.  There  will  be 
17,000  responses  to  the  hiring  smvey,  at 
.25  hours  per  response,  for  a  total  of 
4,250  hours.  There  will  be  450 
responses  to  the  MORE  survey,  at  one 
hour  per  response,  for  a  total  of  450 
hours. 

(6)  An  estimated  of  the  additional 
public  burden  (in  hours)  associated  with 
the  collection:  The  total  estimated 
biu-den  on  the  public  is  4.700  hours 
annually. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer  Information  Management  and 
Secmity  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW.,  Patrick  Heiuy 
Building.  Suite  1600,  NW.,  Washington, 
DC  20530. 

Dated:  June  24,  2003. 
Brenda  Dyer. 

Deputy  Clearance  Officer.  United  States 

Department  of  Justice. 

(FR  Doc.  03-16818  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4410-Af-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  Notice  of  information  collection 
under  review;  revision  of  a  ciurently 
approved  collection;  Violent  Criminal 
Apprehension  Program  (VICAP>Crime 
Analysis  Report. 

The  Department  of  Justice  (DOJ). 
Federal  Bureau  of  Investigation  (FBI) 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  procedures  of  the  Paperwork 
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Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  2.  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  propCT  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 

^  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

C3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Unit  Chief  Arthur  L.  Grovner, 
Supervisory  Special  Agent,  VICAP,  FBI 
Academy,  Quantico,  VA  22135. 

Overview  of  This  Information 
•  Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Violent  Criminal  Apprehension  Program 
(VICAP)  Crime  Analysis  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  FI>-676.  Department  of 
Justice,  Federal  Bureau  of  Investigation, 
Violent  Criminal  Apprehension  Program 
Unit. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
Government.  Brief  Abstract:  Collects 
data  at  crime  scenes  [e.g.,  unsolved 
murders  or  sexual  assaults)  for  analysis 
by  VICAP  staff  of  die  FBI.  Law 
enforcement  agencies  reporting  similar 


pattern  crimes  will  be  provided 
information  to  initiate  a  coordinated 
multi-agency  investigation  to  expedite 
identification  and  apprehension  of 
violent  criminal  offenders  [e.g.,  serial 
murderers,  serial  rapists). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  respondents  at  an 
average  of  one  hour  per  response. 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours)  associated  with 
the  collection:  10,000  total  burden 
hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  601  D  Street. 
Northwest,  Washington,  DC  20530. 

Dated:  June  27,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  U.S.  Department 
of  Justice. 

(FR  Doc.  03-16816  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4410-02-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  Notice  of  information  collection 
under  review;  revision  of  a  currently 
approved  collection;  Violent  Criminal 
Apprehension  Program  (VICAP)  Crime 
Analysis  Report. 

The  Department  of  Justice  (DOJ), 
Federal  Bmeau  of  Investigation  (FBI) 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  procedures  of  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for, 
"sixty  days"  until  September  2,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 


whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  items(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  shoidd  be  directed  to 
Unit  Chief  Arthur  L.  Grovner, 
Supervisory  Special  Agent,  VICAP,  FBI 
Academy,  Quantico,  VA  22135. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currenUy  approved 
collection. 

(2)  Titie  of  the  Form/CoUection: 
Violent  Criminal  Apprehension  Program 
(VICAP)  Crime  Analysis  Report. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  FI>-676.  Department  of 
Justice,  Federal  Bureau  of  Investigation, 
Violent  Criminal  Apprehension  Program 
Unit. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local,  or  Tribal 
Government.  Brief  Abstract:  Collects 
data  at  crime  scenes  [e.g.,  unsolved 
murders  or  sexual  assaults)  for  analysis 
by  VICAP  staff  of  the  FBI.  Uw 
enforcement  agencies  reporting  similar 
pattern  crimes  will  be  provided 
information  to  initiate  a  coordinated 
multi-agency  investigation  to  expedite 
identification  and  Apprehension  of 
violent  criminal  offenders  (e.g.,  serial 
murderers;  serial  rapists). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  respondwits  at  an 
average  of  one  hour  per  response. 

(6)  An  estimate  of  the  annual  total 
public  burden  (in  hours)  associated  with 
the  collection:  10,000  total  burden 
hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
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Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  601  D  Street, 
Northwest,  Washington,  DC  20530. 

Dated:  June  30,  2003. 
-Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  U.S.  Department 
of  Justice. 

[FR  Doc.  03-16939  Filed  7-2-03;  8:45  am) 

BILLINO  CODE  4410-(a-H 


0EPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 


i 


kCnON:  60-day  notice  of  information 
Collection  under  review:  revision  of  a 
Currently  approved  collection:  annual 
survey  of  jails. 


JThe  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  Bureau  of 
jMstice  Statistics  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  2,  2003. 
This  process  is  conducted  in  accordance 
^th  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Todd  D.  Minton, 
Statistician,  (202)  305-9630,  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
810  Seventh  Street,  NW.,  Washington, 
DC  20531. 

I  Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

!(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
far  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility  and 
cfarity  of  the  information  to  be 
collected;  and , 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 

(2)  The  title  of  the  Form/Collection: 
The  Annual  Survey  of  Jails  (ASJ). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  CJ-5,  CJ-5A, 
CJ-5B,  CJ-5B  Addendum,  and  CJ-5C. 
Bureau  of  Justice  Statistics,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  Coimty  and  Qty  jail  authorities 
and  Tribal  authorities.  This  form  is  the 
only  collection  effort  that  provides  an 
ability  to  maintain  important  jail 
statistics  in  years  between  jail  censuses. 
The  ASJ  enables  the  Bureau;  Federal, 
State,  and  local  correctional 
administrators;  legislators;  researchers; 
and  planners  to  track  growth  in  the 
number  of  jails  and  their  capacities 
nationally;  as  well  as,  track  changes  in 
the  demographics  and  supervision 
status  of  jail  population  and  the 
prevalence  of  crowding. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  Nine  hundred  and  forty-six 
respondents  each  taking  an  average  of 
75  minutes  to  respond  for  collection 
forms  CJ-5,  CJ-5A,  and,  CG-5B.  Seventy 
respondents  each  taking  an  average  of 
30  minutes  to  respond  for  collection 
form  CJ — 5B  Addendum.  One  himdred 
and  twenty  respondents  each  taking  an 
average  of  4  hours  to  respond  for 
collection  from  CJ-5C. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,698 
annual  total  burden  hours  associated 
with  the  collection. 

If  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  U.S.  Department 


of  Justice,  601  D  Street  NW.,  Patrick 
Heruy  Building,  Suite  1600, 
Washington,  DC  20503. 

Dated:  June  27,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  03-16817  Filed  7-2-03;  8:45  am) 

BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
[OJP(OJJDP)  Docket  No.  1380] 

Office  of  Juvenile  Justice  and 
Delinquency  Prevention:  Meeting  of 
the  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 

AGENCY:  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  Justice. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Office  of  Juvenile  Justice 
and  Delinquency  Prevention  is. 
announcing  the  meeting  of  the 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention. 
This  meeting  will  be  open  to  the  public. 
DATES:  Friday,  July  18,  2003,  from  10 
a.m.  to  1  p.m.  (ET). 

ADDRESSES:  The  meeting  will  take  place 
at  the  U.S.  Department  of  Justice,  Office 
of  Justice  Programs,  Main  Conference 
Room,  3rd  Floor,  810  Seventh  Street 
NW.,  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daryel  Dunston,  Program  Manager, 
Juvenile  Justice  Resource  Center,  at: 
301-519-6473,  or  Karen  Boston, 
Administrative  Coordinator,  Juvenile 
Justice  Resource  Center,  at:  301-519- 
5535.  [These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention, 
established  pursuant  to  section  3(2)A  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2),  will  meet  to  carry  out  its 
advisory  functions  under  Section  206  of 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  42  U.S.C.  5601, 
et  seq.  Documents  such  as  meeting 
announcements,  agendas,  minutes,  and 
interim  and  final  reports  will  be 
available  on  the  Coimcil's  Web  page  at 
ojjdp.ncjrs.org/council/index.html. 

Oral  and  Written  Comments 

Requests  for  the  opportxmity  to 
present  oral  comments  during  the 
meeting  must  be  made  in  writing,  and 
received  no  later  than  12  noon  (ET),  on 
Friday.  July  11,  2003.  Requests  should 
be  sent  to  Marilyn  Roberts,  Designated 
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Federal  Officieil  for  the  Coordinating 
Council  on  Juvenile  Justice  and 
Delinquency  Prevention,  by  fax  at:  202- 
307-2093.  or  by  e-mail,  at: 
tx)bertsm@ojp. usdoj.gov.  In  general,  each 
individual  or  group  making  an  oral 
presentation  will  be  Umited  to  a  total 
time  of  10  minutes. 

Written  conmients  may  be  submitted 
to  the  Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  by  fax  at:  202- 
307-2093,  or  by  e-mail  at: 
robertsm@ojp.usdoj.gov. 

The  Coordinating  Council  on  Juvenile 
Justice  and  Delinquency  Prevention 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements. 

Members  of  the  public  who  wish  to 
attend  the  meeting  should  notify  the 
Juvenile  Justice  Resource  Center  at  301- 
519-6473  (Daryel  Dunston)  or  at  301- 
519-6473  (Karen  Boston),  by  5  p.m.,  ET, 
on  Friday,  July  11,  2003.  [These  are  not 
toll-free  numbers.)  To  register  for  the 
meeting  online,  go  to  ojjdp.ncjrs.org/ 
council/meetings. html. 

Note:  For  security  purposes,  photo 
identification  will  be  required  for  admission 
to  the  meeting. 

Dated:  June  17,  2003\ 
J.  Robert  Floras, 

Administrator.  Office  ofJuvenUe  Justice  and 
Delinquency  Prevention. 

[FR  Doc.  03-16917  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4410-1B-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

June  26,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).,A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  docimientation,  contact 
Darrin  King  on  202-693-4129  (this  is 
not  a  toll-free  number)  or  E-mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employee  Benefits  Security 
Administration  (EBSA),  Office  of 
Management  and  Budget,  Room  10235, 


Washiiigton,  DC  20503  (202-395-7316  / 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employee  Benefits  Security 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Notice  of  Enrollment  Rights. 

OMB  Number:  1210-0101. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
Individuals  or  households. 

Frequency:  On  occasion. 

Type  of  Response:  Third  party 
disclosure. 

Number  of  Respondents:  2,600,000. 

Number  of  Annual  Responses: 
9,602,000. 

Total  Estimated  Burden  Hours:  7,200. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $841 ,000. 

Description:  Section  734  of  the 
Employee  Retirement  Income  Seciu-ity 
Act  of  1974  (ERISA),  added  by  the 
Health  Care  Portability  and 
Accoimtability  Act  of  1996  (HIPAA), 
authorized  the  Secretary  of  Labor,  in 
coordination  with  the  Secretary  of 
Health  and  Human  Services  (HHS)  and 
the  Secretary  of  the  Treasury,  to 
promulgate  such  regulations  as  may  be 
necessary  or  appropriate  to  carry  out  the 
provisions  of  the  statute.  Accordingly, 
Interim  Rules  Implementing  the 
Portability  Requirement  for  Group 
Health  Plan  were  published  on  April  8, 
1997,  (62  FR  16920)  (April  8  Interim 
Rules). 

In  order  to  improve  participants' 
understanding  of  their  rights  under  an 
employer's  group  health  plan,  HIPAA 


requires  that  a  participant  be  provided 
with  a  description  of  a  plan's  special 
enrollment  rules  on  or  before  the  time 
that  a  participant  is  offered  the 
opportunity  to  enroll  in  a  group  health 
plan.  These  special  enrollment  rules 
generally  apply  to  circumstances  in 
which  the  participant  initially  declined 
to  enroll  in  a  plan,  and  later  wishes  to 
enroll. 

The  April  8  Interim  Rules  offer  a 
model  form  to  be  used  by  group  health 
plans  and  health  insurance  issuers  that 
includes  the  minimum  elements  of 
information  mandated  by  the  statute. 
The  ICR  implements  the  disclosure 
requirements  of  HIPAA  related  to 
special  enrollment  rights. 

Agency:  Employee  Benefits  Security 
Administration. 

Type.of  Review:  Extension  of  a 
currently  approved  collection. 

rjf7e:  Notice  of  Pre-Existing  Condition 
Exclusion  imder  ERISA. 

OMB  Number:  1210-0102. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
Individuals  or  households. 

Frequency:  On  occasion. 

Type  of  Response:  Third  party 
disclosure. 

Number  of  Respondents:  1,300,000. 

Number  of  Annual  Responses: 
8,570,000. 

Total  Estimated  Burden  Hours:  9,004. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,088,359. 

Description:  Section  734  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  (ERISA),  added  by  the 
Health  Care  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
authorized  the  Secretary  of  Labor,  in 
coordination  with  the  Secretary  of 
Health  and  Human  Services  (HHS)  and 
the  Secretary  of  the  Treasury,  to 
promulgate  such  regulations  as  may  be 
necessary  or  appropriate  to  carry  out  the 
provisions  of  the  statute.  Accordingly, 
Interim  Rules  implementing  the 
Portability  Requirement  for  Group 
Health  Plans  were  published  on  April  8, 
1997,  (62  FR  16920)  (April  8  Interim 
Rules). 

Under  the  April  8  Interim  Rules,  a 
group  health  plan  or  health  insurance 
issuer  may  not  impose  any  pre-existing 
conditions  exclusion  on  a  participant 
imless  that  participant  has  been  notified 
in  writing  that  the  plan  includes  pre- 
existing condition  exclusion  provisions, 
that  a  participant  has  a  right  to 
demonstrate  any  periods  for  prior 
creditable  coverage,  and  that  the  plan  or 
issuer  will  assist  the  participant  in 
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obtaining  a  certificate  of  prior  coverage 
from  any  prior  plan  or  issuer,  if 
necessary.  In  addition,  the  April  8 
Interim  Rules  require  that  before  a  plan 
or  issuer  imposes  a  pre-existing 
(Rendition  exclusion  on  a  particular 
participant,  it  must  first  disclose  that 
determination  in  writing,  including  the 
basis  of  the  decision,  and  an     . 
explanation  of  any  appeal  procedure 
established  by  the  plan  or  issuer. 
Specific  disclosure  requirements 
relating  to  pre-existing  exclusions 
cjonstitute  the  ICR. 

Agency:  Employee  Benefits  Security 
Administration. 

j  Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Title:  Establishing  Creditable 
Coverage. 

OMB  Number:  1210-0103. 
Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  and 
Individuals  or  households. 
Frequency:  On  occasion. 
Type  of  Response:  Third  party 
disclosure. 
Number  of  Respondents:  2,600,000. 
I  Number  of  Annual  Responses: 
44,396,000. 

Total  Estimated  Burden  Hours: 
351.150. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $34,689,450. 

\Description:  Section  734  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  added  by  the 
Health  Care  Portability  and 
Accountability  Act  of  1996  (HIPAA) 
authorized  the  Secretary  of  Labor,  in 
coordination  with  the  Secretary  of 
Health  and  Human  Services  (HHS)  and 
the  Secretary  of  the  Treasury,  to 
promulgate  such  regulations  as  may  be 
necessary  or  appropriate  to  carry  out  the 
provisions  of  the  statute.  Section 
701(e)(3)  requires  that  the  Secretary  of 
Labor  issue  ndes  to  prevent  any  entity's 
failure  to  provide  and  individual  with  a 
certification  of  prior  health  coverage,  or 
certain  other  required  disclosures,  from 
adversely  affecting  the  individual's 
subsequent  health  coverage. 

On  April  8,  1997  (67  FR  16894),  the 
Department  issues  Interim  Final  Rules, 
requiring  a  group  health  plan  to  provide 
a  written  certificate  suitable  for 
establishing  the  prior  creditable 
coverage  of  a  participant  or  beneficiary. 
The  April  8  Interim  Final  Rules  offer 
model  certification  and  notice  forms, 
containing  the  minimiun  information 
mandated  by  the  statute,  to  be  used  by 
group  health  plans  and  health  insurance 
issuers.  This  ICR  covers  the  provision  of 


materials  sufficient  to  establish  prior 
creditable  coverage. 

Ira  L.  Mills, 

Departmental  Clearance  Officer 

[FR  Doc.  03-16873  Filed  7-2-03;  8:45  am] 

BiLUNG  CODE  4510-29-11 


Signed  at  Washington,  DC  this  24th  day  of 
June  2003. 

Elliott  S.  Kushner. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16900  Filed  7-2-03;  8:45  am] 

BtUING  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,378] 

American  Quality  Ceramics,  Tempo 
Lighting,  Inc.,  Bangs,  Texas;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
23,  2003.  applicable  to  workers  of 
American  Quality  Ceramics,  Bangs. 
Texas.  The  notice  was  published  in  the 
Federal  Register  on  May  7,  2003  (68  FR 
24504). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  collectible  plates  and  mugs. 

New  information  shows  that  Tempo 
Lighting.  Inc.  is  the  parent  firm  of 
American  Quality  Ceramics. 
Information  also  shows  that  workers 
separated  from  employment  at  the 
subject  firm  had  their  wages  reported 
under  a  separate  unemployment 
insiu-ance  (UI)  tax  account  for  Tempo 
Lighting,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
American  Quality  Ceramics,  Bangs  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-51,378  is  hereby  issued  as 
follows: 

"All  workers  of  American  Quality 
Ceramics,  Tempo  Lighting,  Inc.,  Bangs. 
Texas,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  31,  2002,  through  April  23,  2005,  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 


DEPARTMErfT  OF  LABOR 

Employment  and  Training  ; 

Administration 

rrA-W-50,598] 

Blandin  Paper  Co.  Including 
Temporary  Workers  of  Search 
Resources,  AMS  Staff  Leasing,  Applied 
Management,  Grand  Rapids  MN; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

hi  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  13,  2003,  applicable  to 
workers  of  Blandin  Paper  Company, 
Grand  Rapids,  Minnesota.  The  notice 
was  published  in  the  Federal  Register 
on  March  10,  2003  (68  FR  11410). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  State 
shows  that  temporary  workers  of  Search 
Resoiures,  AMS  Staff  Leasing  and 
Applied  Management  were  employed  at 
Blandin  Paper  Company  to  produce 
coated  magazine  paper  at  the  Grand 
Rapids.  Minnesota  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  temporary 
workers  of  Search  Resources,  AMS  Staff 
Leasing  and  Applied  Management, 
Grand  Rapids.  Minnesota  employed  at 
Blandin  Paper  Company,  Grand  Rapids, 
Minnesota. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Blandin  Paper  who  were  adversely 
affected  by  the  shift  in  production  to 
Canada  and  Finland. 

The  amended  notice  applicable  to 
TA-W-50.598  is  hereby  issued  as 
follows: 

All  workers  of  Blandin  Paper,  Grand 
Rapids.  Minnesota  including  temporary 
workers  ofSearch  Resources.  AMS  Suff  * 
Leasing  and  Applied  Management.  Grand 
Rapids,  Minnesota  engaged  in  employment 
related  to  the  production  of  coated  magazine 
paper  at  Blandin  Paper  Company,  Grand 
Rapids,  Minnesota,  who  became  totally  or 
partially  separated  from  employment  on  or 
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after  January  17,  2002,  through  February  13, 
2005,  are  eligible  to  apply  for  adjustment 
assistance  under  section  223  of  the  Trade  Act 
of  1.974. 

Signed  at  Washington.  DC,  this  24th  day  of 
lune  2003. 

Richard  Church.  » 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16902  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974.  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  June  2003. 

hi  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  (he  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separadons.  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
None. 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 


The  investigation  revealed  that 
criterion  (a)(2)(A)(I.C.)  (Increased 
imports)  and  (a)  (2)(B)  (II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-51,106:  Certainteed  Corp., 

Nesquehoning,  PA 
TA-W-51 .660;  Leonard  Kunkin 

Associates,  Inc.,  Souderton,  PA 
TA-W-51. 752;  Bay  Machinery  Co.. 

Blissfield.  MI 
TA-W-51.525  &■  A;  West  Branch 

Industries.  West  Branch.  MI  and 

Tawas  Tool  Co..  East  Tawas.  MI 
TA-W-51. 453;  Jersey  Shore  Steel  Co., 

Jersey  Shore,  PA 
TA-W-51,194;  Weyerhaeuser  Co., 

Plymoutl^  JVC 
TA-W-51.113;  Toppan  Electronics,  Inc., 

including  leased  workers  of 

Manpower,  Inc.,  and 

PayroUing.Com,  a  subsidiary  of 

Toppan  Printing,  Ltd,  San  Diego, 

CA 
TA-W-51, 977;  Fishing  Vessel  (F/V) 

Vicki  Rae.  San  Point,  AK 
TA-W-51.968;  International  Uranium 

(USA)  Corp.,  a  subsidiary  of 

International  Uranium  Corp.,  White 

Mesa  Mill,  Blanding,  UT 
TA-W-5-1,871;  Citation  Corp..  Camden, 

TN 
TA-W-51 .  762;  Ingersoll  Milling 

Machine  Co.,  a  div.  of  Ingersoll 

lyntemational.  Inc.,  Rockford,  IL 
TA-W-51. 751;  McMillen  Lumber, 

Sheffield,  PA 
TA-W-51, 728;  Inland  Paperboard  and 

Packaging,  Inc.,  Elizabeth  ton.  TN 
TA-W-51,723;  Fishing  Vessel  (F/V) 

Sylvia  Star,  Kodiak.  AK 
TA-W-51. 31 7;  Tetley  USA.  Inc.. 

Williamsport,  PA 
TA-W-50,924;  Shaw  Alloy  Piping 

Products,  Inc.,  Shreveport,  LA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 

TA-W-51,913:  Metz  &■  Associates.  Ltd. 

Dallas,  PA 
TA-W-50, 781 ;  MSX  International 

Engineering  Services.  Inc.,  a 

subsidiary  of  MSX  International, 

Inc.,  CollaborativeEngineering 

Management  Services  Div.,  Auburn 

Hills.  MI 
TA-W-51, 748;  Intel  Corp.,  Enterprise 

Products  Group,  Enterprise 

Platforms  and  Services  Div.,  Test 

Development  Engineering, 

Hillsboro,  OR 
TA-W-51, 679;  Progress  Ughting,  Inc., 

Philadelphia  Distribution  Center, 

Philadelphia,  PA 
TA-W-51, 293;  4B's  Restaurants,  Inc.. 

Ubby.  MT 
TA-W-51. 610;  Asyst  Technologies.  Inc.. 

Williston.  VT 


TA-W-51. 978;  Atlas  Cold  Storage 

Midwest  Ltd.  Green  Bay.  WI 
TA-W-51,974;ICT  Group. 

Christianburg,  VA 
TA-W-51.924;  Spectrum  Contact 

Services,  d/b/a  Spectrum  Integrated 

Services,  a  subsidiary  of  Level  3 

Communications,  Liberty  Lake,  WA 
TA-W-51,919;  Chevron  "  Texaco, 

Customer  Service  Department, 

Concord,  CA 
TA-W-51 .834;  Agilent  Technologies, 

Inc.,  Information  Technology  Div. 

(IT).  Colorado  Springs.  CO 
TA-W-51. 892;  International  Women's 

Apparel.  Inc..  a  subsidiary  of 

Hartmarx  Corp..  Easton,  PA 
TA-W-51,822;  Citimortgage,  InQ.. 

Farmington  Hills,  MI 
TA-W-51, 742;  Entronix  International. 

Inc..  Plymouth,  MN 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.A)  (no  employmfent 
declines)  have  not  been  met. 

TA-W-51, 845;  Fishing  Vessel  (F/V) 

Dusty.  Pelican,  AK 
TA-W-51,980:  Decibel  Products.  Dallas, 

TX 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.B)  (Sales  or 
production,  or  both,  did  not  decline) 
and  (II.B)  (has  shifted  production  to  a 
county  not  under  the  free  trade 
agreement  with  the  U.S)  have  not  been 
met. 

TA-W-51. 861;  Rosewood 

Manufacturing  Co.,  a  div.  ofBlauer 

Manufacturing  Co.,  Inc., 

Charleston,  MS 
TA-W-51, 1 95;  Rittman  Paperboard,  a 

div.  of  Caraustar  Mill  Group,  Inc., 

Rittman,  OH 
TA-W-52.000;  Fishing  Vessel  (F/V) 

Night  Hawk.  Warrenton.  OR 
TA-W-51. 971;  Fulton  Bellows  and 

Components,  Knoxville,  TN 

The  investigation  revealed  that 
criteria  (a)  (2)  (A)  (I.C)  (increased 
imports)  and  (a)(2)(B)  (n.C)  (has  shifted 
production  to  country  not  under  the  free 
trade  agreement  with  U.S)  have  not  been 
met. 

TA-W-51,458;  Silicon  Graphics,  Inc., 
Worldwide  Manufacturing 
Organization,  including  leased 
workers  of  Kelly  Services,  Chippewa 
Falls,  WI 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  to 
trade-affected  companies. 

TA-W-51. 638;  Keystone  Powdered 

Metal  Co.,  St.  Mary's,  PA 
TA-W-51, 844;  Fishing  Vessel  (F/V) 

Kindred  Spirit.  Hoonah.  AK 
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Affirmative  Determinations  for  Worker 
Adjustment  Assistnace 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 

TA-W-51,820;  Orion  America,  Inc.. 

Olney,  IL:  May  19,  2002. 
TA-W-51,934;  Darwood  Manufacturing 

Co.,  Pelham,  GA:  May  30.  2002. 
TA-W-51,938;  The  Eureka  Co..  El  Paso, 

TX:  May  9.  2003. 
TA-W-51.941;  Midland  Steel  Products 

Co.,  Solon,  OH:  May  19,  2002. 
TA-W-51.738;  Motor  Components.  LLC. 
(formerly  knovm  as  Purolator 
I    Products).  Elmira.  NY:  May  22, 
I    2003. 

ft-lV-52,629;  mdgeway  Clocks. 
I    Ridgeway.  VA:  April  28.  2002. 
-W-51.621  &■  A;  Stora  Enso  North 
America,  Wisconsin  Rapids  Paper 
Mill,  Wisconsin  Rapids.  WI  and 
Biron  Paper  Mill.  Biron.  WI:  March 
13.  2003. 
i-W-51,608;  Precision  Components 
\    Corp..  York.  PA:  April  25,  2002. 
tA-W-51.543;  Rexnord  Industries,  Inc.. 
Industrial  Chain  and  Conveyor 
North  America  Div..  Morganton. 
NC:  April  21,  2002. 
TA-W-51.486;  Meadwestvaco  Corp., 
Envelope  Packaging  Group.  A 
C.O.P.G.  Div..  Springfield.  MA: 
April  10,  2002. 
'lW-W-51.669:  Shinei  USA,  Inc..  a 
wholly  owned  subsidiary  of  Shinei 
International,  a  wholly  owned 
subsidiary  of  Solectron  Corp., 
including  leased  workers  of  Kelly 
Service,  Hillsboro,  OR:  January  2, 
2002. 

TA-W-51.808;  West  Point  Stevens,  Inc.. 
Roanoke  Rapids.  NC:  June  30,  2003. 
TA-W-5 1,801;  Solid  State  Securities, 
1 1  In.,  a  div.  of  Chamberlain  Group, 
'    Inc.,  Hazleton,  PA:  May  13,  2002. 
TA-W-51,769;  Hamilton  Die  Cast,  Inc., 
Hamilton,  OH:  December  19,  2001. 
TAr-W-51,706;  Midland  Steel  Products 
Co.,  Cleveland.  OH:  April  30,  2002. 
TA-W-51,667:  American  Candy  Co.. 

Selma.  AL:  April  11,  2002. 
TA-W-51.645;  Koch  Nitrogen  Co.. 

Sterlington.  LA:  April  21,  2002. 
TA-W-51.641;  TMD  Friction.  Inc.  Uner 
and  Block  Div..  including  leased 
workers  of  Southern  Employment 
Agency,  Inc.,  Dublin,  VA:  April  29, 
2002. 

TA~W-51, 619;  Sterling  and  Adams 
Bentwood,  Inc..  Lenoir.  NC:  April 
25,  2002. 


TA-W-5 1,553;  Arvin  Meritor.  Loudon, 

TN:  April  9,  20C2. 
TA-W-5 1.485  6-  A;  Bloomsburg  Mills. 

Inc..  New  York.  NY  and  Monroe. 

NC:  March  31.  2002. 
TA-W-51.421;  Modem  Mold  &  Tool 

Manufacturing.  Inc..  Magnus 

Molding  Div..  Pittsfield.  MA:  March 

19.  2002. 
TA-W-51.373;  Buckbee-Mears  Group, 

BMC  Mask  Operations,  a  Unit  of 

BMC  Industries.  Inc..  Cortland.  NY: 

March  31.  2002. 
TA-W-51.074;  Elliott  Turmomachinery 

Co.,  Inc..  Jeanette,  PA:  February  21. 

2002. 
TA-W-51.930;  Richards  Industries.  Inc.. 

Valve  Group.  Frenchburg.  Id':  May 

27.  2002. 
TA-W-5 1.81 3;  S.D.  Warren  Co.  d/b/a 

Sappi  Fine  Paper  North  America. 

Westbrook,  ME:  May  12.  2002. 
TA-W-5 1.5 74;  Gator  Industries.  Inc., 

Hialeah,  FL:  April  11.  2002. 
TA-W-51.565;  Thyssenkrupp  Budd  Co.. 

Boby  Division.  Philadelphia.  PA: 

April  22.  2002. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 

TA-W-5l.821;Moen,  Inc..  Wheeling.  IL: 

May  19.  2002. 
TA-W-5 1.833;  Ever  Corp..  Newport.  AR: 

May  20.  2002. 
TA-W-51,836;  Advanced  Energy 

Industries,  Core  Manufacturing, 

Fort  Collins.  CO:  May  13,  2002. 
TA-W-51,878;  Ark-Les  Electronic 

Products  Corp..  a  wholly-owned 

subsidiary  of  Ark-Les  Corp.. 

Gloucester.  MA:  May  12,  2002. 
TA-W-5 1,91 7  &■  A.  B;  Uberty 

Embroidery  Wentworth  Corp.. 

Embroidery  Div.,  Madison,  NC, 

Packaging  Div.,  Madison.  NC  and 

Screen  Print  Div..  Madison,  NC: 

May  19,  2002. 
TA-W-51,993:  Cummins,  Power 

Generation  Unit,  including  leased 

workers  ofFirstsite  Staffing.  Fridley, 

MN:  June  4,  2002. 
TA-W-51.694;  Component  Concepts, 

Inc..  Thomasville.  NC:  May  6,  2002. 
TA-W-5 1.805;  Plexus  Electronic 

Assembly,  a  div.  of  Plexus  Corp.. 

Richmond.  KY:  May  7.  2002. 
TA-W-5 1.692;  Dana  Corp..  including 

leased  workers  of  Staff-Co 

Temporary  and  Manpower 

Temporary.  Pelahatchie.  MS:  May 

6.  2002. 
TA-W-51.716;  FCI  Automotive  Div.. 

Brecksville.  OH:  April  27.  2002. 
TA-W-5 1.693;  International  Comfort 
Products  Corp.  (USA).  Fast  Parts, 
Lavergne.  TN:  April  25,  2002. 


TA-W-51,554;  Greensboro  Apparel. 

Inc..  Greensboro,  AL:  April  21. 

2002. 
TA-W-51.507;  Perkin  Elmer  Ufe  and 

Analytical  Sciences,  Norton,  OH: 

March  15,  2002. 
TA-W-51,868;  Apparel  Cutting.  Inc.. 

Medley.  FL:  May  1 7.  2002. 
TA-W-5 1.885;  Tyco  Healthcare/ 

Mallinekrodt.  Lafayette 

Pharmaceuticals.  Inc..  Lafayette.  IN: 

May  27.  2002. 
TA-W-5 1.589;  Oxford  Wire  and  Cable 

Services.  Inc.,  Oxford,  MS:  April  17, 

2002. 
TA-W-51,437;  NTN-BCA  Corp.,  a 

subsidiary  ofNTN  USA.  Lititz.  PA: 

March  31.  2002. 
TA-W-51.519;  Bronze  Craft  Corp.. 

Nashua.  NH:  April  11,  2002. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  trade  certified  primary  firm 
has  been  met. 

TA-W-51,831;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commissiori  Permit  ^S04K649372, 
Kodiak,  AK:  May  15,  2002. 
TA-W-51,927;  Sound  Fish,  Inc.,  Fishing 
Vessel  (F/V)  New  York,  Hoonah, 
AK:  June  2,2002. 
TA-W-51.943;  Fishing  Vessel  (F/V) 
Carolina,  Wasilla,  AK:  June  2,  2002. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  diuing  the  months  of  June  2003. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  diu-ing  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  June  20,  2003. 

Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-16907  Filed  7-2-03;  8:45  am) 

BILUNG  CODE  451&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-51.355] 

Gulp,  Inc.,  Rossville  Division, 
Chattanooga,  TN;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  postmarked  May  20. 
2003,  three  workers  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
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apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  was  signed  on 
April  28,  2003  and  published  in  the 
Federal  Register  on  May  9,  2003  (68  FR 
25060). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Gulp,  Inc.,  Rossville 
Division,  Chattanooga,  Tennessee 
engaged  in  the  production  of  upholstery 
fabrics,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The 
Department  conducted  a  survey  of  the 
subject  firm's  major  customers  regarding 
their  purchases  of  competitive  products 
in  2000  through  October  2002.  The 
respondents  reported  no  increased 
imports.  The  subject  firm  did  not 
increase  its  reliance  on  imports  of 
upholstery  fabrics  during  the  relevant 
period,  nor  did  it  shift  production  to  a 
foreign  source. 

The  workers  allege  that  production 
has  been  shifted  to  China. 
,    A  company  official  was  contacted  in 
regard  to  this  allegation.  As  a  result,  it 
was  revealed  that  the  company  will  be 
opening  a  foreign  "finishing"  plant  for 
upholstery  products  in  November  of 
2003.  This  information  has  no  bearing 
on  a  revised  consideration  for  subject 
firm  workers  because  (a)  the  weaving 
that  was  done  at  the  Chatanooga  facility 
is  not  competitive  with  the  finishing 
that  will  be  done  at  the  foreign  facility, 
and  (b),  the  November  stjut  date  for 
production  at  the  foreign  facility  is 
outside  the  relevant  period  for  this 
investigation. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington,  DC,  this  16th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16896  Filed  7-2-03;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-51,854] 

Factory  Services,  inc.,  IMineoia,  NY; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  May  22, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Factory  Services,  Inc., 
Mineola,  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  20th  day  of 
lune  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-16912  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 
Employment  and  Training 
Administration 

rrA-W-51,839] 

GE  Transportation  Systems  Global 
Signaling,  Circuit  Board  Division, 
Warrensburg,  MO;  Notice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  21,  2003,  in  response 
to  a  worker  petition  filed  by  the  State  of 
Missouri  Division  of  Workforce 
Development,  on  behalf  of  workers  at 
GE  Transportation  Systems  Global 
Signaling,  Circuit  Board  Division, 
Warrensburg,  Missouri.  The  petitioning 
group  of  workers  is  covered  by  an  active 
certification  issued  on  September  26, 
2002  and  which  remains  in  effect  (TA- 
W-40,621).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  may 
be  terminated. 


Signed  in  Washington,  DC,  this  25th  day  of 
June  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-16908  Filed  7-2-03;  8:45  am] 
BILLING  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-51,335] 

General  Electric  Industrial  Systems, 
Drives  &  Controls,  Inc.,  Salem,  VA; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  June  9,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  ("TAA). 
The  denial  notice  applicable  to  workers 
of  General  Electric  Industrial  Systems, 
Drives  and  Controls,  Inc.,  Salem, 
Virginia  was  signed  on  April  24,  2003, 
and  published  in  the  Federal  Register 
on  May  9,  2003  (68  FR  25060). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  General  Electric  Industrial 
Systems,  Drives  and  Controls,  Inc., 
Salem,  Virginia  engaged  in  activities 
related  to  "editing  and  formatting"  of 
customer  instruction  manuals.  The 
petition  was  denied  because  the 
petitioning  workers  did  not  produce  an 
article  within  the  meaning  of  section 
222(3)  of  the  Act. 

The  petitioner  alleges  that  the 
Department  did  not  correctly  assess  the 
worker  group  functions,  that  in  addition 
to  editing  and  formatting,  workers  also 
"create,  develop  and  publish"  customer 
instruction  manuals.  The  petitioner 
emphasizes  that  the  operating ' 
instructions  contained  in  these  manuals 
are  essential  to  the  operation  of  the 
products  they  accompany  in  the  retail , . 


mai 
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larket  and  is  unclear  as  to  why 

'pubUcations"  should  not  be 
considered  "articles"  as  described  in 
section  222  of  the  Trade  Act. 
1 1  Review  of  the  initial  investigation 
reveals  that  a  company  official  stated 
that  content  writing  and  editing  was 
performed  at  the  subject  facility,  and 
that  this  work  function  was  shifted  to  a 
foreign  GE  affiliate.  However,  the 
writing  performed  is  sent  back  to  the 
Salem,  Virginia  facility  via  electronic 
copy  in  order  to  be  printed  and 
published,  hiformational  material  that  is 
electronically  transmitted  is  not 
considered  production  within  the 
context  of  TAA  eligibility  requirements, 
so  there  are  no  imports  of  products  in 
this  instance.  Further,  as  the  manual 
does  not  become  a  product  imtil  it  is 
printed,  petitioning  workers  did  not 
produce  an  "article"  within  the 
meaning  of  the  Trade  Act  of  1974. 

Only  in  very  limited  instances  are 
seatvice  workers  certiiled  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  13th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16895  Filed  7-2-03;  8:45  ami 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,084] 

Gilinsl(y  Logging,  Inc.,  Rogue  River, 
OR;  Notice  of  Negative  Detennination 
Regarding  Application  for 
Reconsideration 

By  application  of  May  5,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
Th«  denial  notice  was  signed  on  March 


27,  2003  and  published  in  the  Federal 
Register  on  April  11,  2003  (68  FR 
17831). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
detennination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  detennination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Giliosky  Logging,  Inc.,  Rogue 
River,  Oregon  engaged  in  the  production 
of  logs,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The 
Department  conducted  a  survey  of  the 
subject  firm's  major  customer  regarding 
its  purchases  of  competitive  products  in 
2001  and  2002.  The  respondent  reported 
no  increased  imports.  The  subject  firm 
did  not  import  logs  during  the  relevant 
period,  nor  did  it  shift  production  to  a 
foreign  source. 

The  petitioner  states  that  the  impact 
of  Canadian  lumber  was  not  taken  into 
account  in  the  original  investigation 
regarding  layoffs  at  the  subject  firm.  To 
support  this  allegation,  he  states  that  the 
Department  should  have  looked  at  the 
"last  fifteen  years"  of  contracts  for  the 
subject  firm,  rather  than  just  the  major 
declining  customer  siuveyed  for  periods 
in  2001  and  2002. 

The  fifteen  year  time  period 
mentioned  by  the  petitioner  far  exceeds 
the  relevant  period  of  TAA 
investigations,  which  is  foiu-  quarters  (or 
one  year)  preceding  the  petition  date 
compared  with  a  representative  base 
period.  Additionally  lumber  is  not 
competitive  with  logs,  and  thus  lumber 
data  is  irrelevant  to  establishing  import 
impact  in  connection  with  TAA 
eligibility  for  this  worker  group. 

The  petitioner  further  provides  a  list 
of  NAFTA-TAA  certified  facilities  that 
were  customers  of  the  subject  firm, 
implying  that  the  subject  firm  may  be 
eligible  for  secondary  upstream  supplier 
certification. 

For  certification  on  the  basis  of 
secondary  upstream  supplier,  the 
secondary  firm  must  supply  at  least  20 
percent  of  its  production  or  sales  to  a 
manufacturer  whose  workers  were 


certified  eligible  to  apply  for  adjustment 
assistance  currenUy  under  certification 
for  Trade  Adjustment  Assistance  or 
NAFTA-TAA  or  the  company  must 
supply  component  parts  to  the  primary 
finfl  and  a  loss  of  business  with  this 
manufacturer  contributed  importantly  to 
the  workers  separation  or  threat  of 
separation.  Of  the  six  trade  certified 
firms  listed  by  the  petitioner,  foiu-  of  the 
certifications  had  expired  at  the  time  of 
the  petition  for  Gilinsky  Logging.  The 
remaining  two  firms  (Louisiana  Pacific 
Corporation,  Rogue  River,  Oregon, 
NAFTA-5001,  and  Rosebitfg  Sawmill, 
Roseburg,  Oregon,  NAFTA-4988)  were 
under  existing  certifications  at  the  time 
of  the  petition  signing.  However, 
collectively,  these  two  customers 
constituted  a  very  small  portion  of 
subject  firm  business.  The  initial 
investigation  revealed  the  layoff 
occurred  as  a  result  of  declines  in 
business  to  a  customer  who  represented 
the  overwhelming  majority  of  business 
in  the  relevant  period. 

Finally,  the  petitioner  alleges  that 
about  one-third  of  U.S.  consumption  of 
softwood  lumber  comes  from  Canada, 
and  that  this  alleged  fact  should  be  used 
to  verify  import  eligibility  requirements 
for  TAA. 

In  assessing  import  impact,  the 
Department  considers  import  trends  of 
tike  or  directiy  competitive  products  to 
determine  import  impact  in  the  relevant 
period,  thus  stagnant  figiu^s  indicating 
foreign  production  for  U.S. 
consumption  of  softwood  lumber  are 
not  relevant  to  this  investigation 
regarding  workers  producing  Ic^s. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  20th  day  of 
June,  2003. 

EUiott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16905  Filed  7-2-03;  8:45  am) 

BHXING  CODE  4S1&-30-P 


39980 


Federal  Register /Vol.  68.  No.  128 /Thursday,  July  3.  2003 /Notices 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,409  and  TA-W-50,409A] 

International  Comfort  Products  Corp. 
(USA),  a  Wholly  Owned  Subsidiary  of 
United  Technologies  Corp.,  and  an 
Affiliate  of  Carrier  Corp.,  LewistHirg, 
IN,  ICP  Warehouse,  Lewisburg,  TN; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on 
February  3,  2003,  applicable  to  workers 
of  International  Comfort  Products  Corp. 
(USA),  a  wholly  owned"  subsidiary  of 
United  Technologies  Corp.  and  an 
affiliate  of  Carrier  Corp.,  Lewisburg, 
Tennessee.  The  notice  was  published  in 
the  Federal  Register  on  February  24, 
2003  (68  FR  8620). 

At  the  request  of  the  Boilermakers 
Union,  Local  52,  the  Department 
reviewed  the  certification  for  workers  of 
the  subject  firm.  The  workers  are 
engaged  in  the  production  of  heating, 
ventilation,  and  air-conditioning 
equipment. 

Information  shows  that  worker 
separations  occurred  at  the  ICP 
Warehouse,  Lewisburg,  Tennessee 
location  of  the  subject  firm.  The  ICP 
Warehouse  provides  warehousing  and 
shipping  services  for  the  subject  firm. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  of  the  ICP  Warehouse, 
Lewisburg,  Tennessee.  ; 


The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
International  Comfort  Products  Corp. 
(USA),  a  wholly  owned  subsidiary  of 
United  Technologies  Corp.,  and  an 
affiliate  of  Carrier  Corp.  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-50,409  is  hereby  issued  as 
follows: 

All  workers  of  International  Comfort 
Products  Corp.  (USA),  a  wholly  owned 
subsidiary  of  United  Technologies  Corp.  and 
an  afflliate  of  Carrier  Corp.,  Lewisburg, 
Tennessee  (TA-W-50.409).  and  ICP 
Warehouse,  Lewisburg,  Tennessee  (TA-W- 
50,409A),  who  became  totally  or  partially 
separated  from  employment  on  or  after 
December  5,  2001,  through  February  3,  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 

"  Signed  at  Washington,  DC.  this  18th  day  of 
May.  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16898  Filed  7-2-03;  8:45  ami 

BILLING  CODE  4510-30-P 


DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  provided  such 
request' is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  14.  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Julv  14, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210. 

Signed  at  Washington.  DC,  this  18th  day  of 
June  2003. 

Timothy  Sullivan, 

Director.Vivision  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  instituted  between  06/10/2003  and  06/13/2003.) 


TA-W 


51,976 
51,977 
51,978 
51.979 
51,980 
51,981 
51,982 
51,983 
51.984 
51,985 
51,986 
51,987 
51.988 
51,989 
51,990 
51,991 
51.992 
51,993 
51,994 


Subject  firm 
(petitioners) 


John  Schandelmeier  (Comp)  

Fishing  Vessel  (FA/)  Vickie  Rae  (Comp)  

Atlas  Gold  Storage  Midwest  Ltd.  (Comp)  

Oh,  Baby  Enterprise,  Ltd.  (Wkrs) 

Decibel  Products  (Wkrs) 

Emerson  Climate  Technologies  Flow  (lAM)  .... 

General  Mills  (Comp)  

Smurlit-Stone  Container  (Wkrs)  

Martlnrea  Industries,  Inc.  (Comp)  

U.S.  Castings  (Comp)  

Amyx  Industries  (Comp) ! 

EGS  Electrrcal  Group  (Wkrs)  

Vishay-North  American  Capacitor  Co.  (Comp) 

Coates  Screen  Inc.  (UNITE)  

Waterfront  Sportswear,  Inc.  (Comp)  

Gateway  Hosiery  (Comp) 

American  Standard,  Inc.  (Comp)  

Cummins  (Comp)  

J'akel,  Inc.  (Wkrs)  ZZ'ZZ 


Location 


Paxson,  AK 

Sand  Pbint,  AK 

Green  Bay,  Wl 

New  Yori<,  NY 

Dallas,  TX  

St.  Louis,  MO  

Hillsdale,  Ml  

El  Paso,  TX  

Machester,  Ml 

Annlston,  AL  

West  Plains,  MO  .. 

Columbus,  NE  

Greencastle,  IN  .... 
E.  Rutherford,  NJ  . 

Fall  River,  MA 

N.  Wilkesboro,  NC 
Paintsvllle,  KY  ...... 

Fridley,  MN  

Clinton,  KY  


Date  of 
Institution 


Date  of 
petition 


06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 
06/10/2003 


05/31/2003 
06/05/2003 
06/04/2003 
06/03/2003 
03/28/2003 
06/05/2003 
06/04/2003 
05/22/2003 
06/09/2003 
06/02/2003 
06/02/2003 
06/06/2003 
06/06/2003 
05/30/2003 
06/05/2003 
06/04/2003 
06/06/2003 
06/04/2003 
06/03/2003 
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Appendix— Continued 

[Petitions  instituted  between  06/10/2003  and  06/13/2003] 


TA-W 


51,995 
51,996 
51,997 
51,998 
51,999 
52,000 
52,001 
52,002 
52,003 
52,004 
52,005 

52.006  . 

52.007  . 

52.008  . 

52.009  . 

52.010  . 

52.011  . 

52.012  . 

52.013  . 

52.014  . 

52.015  . 

52.016  . 

52.017  . 

52.018  . 

52.019  . 

52.020  . 

52.021  . 

52.022  . 

52.023  .. 

52.024  .. 

52.025  .. 

52.026  .. 

52.027  .. 

52.028  .. 

52.029  .. 

52.030  .. 

52.031  .. 

52.032  .. 

52.033  .. 

52.034  .. 

52.035  .. 

52.036  .. 


Subject  finn 
tpetitioners) 


Occidental  Chemical  Corporation  (Wkre)  . 

Borden  Chemical,  Inc.  (Comp) 

A.  Schulman,  Inc.  (PACE) 

Ameripol  Synpol  Corp.  (PACE) 

Jhunderbird  Mining  Co.  (Comp) 
Rshing  Vessel  (FA/)  Night  Hawk  (Comp) 

Risdon  AMS  

Alllster  Fabricating,  line.  (Comp) 

Menio  Woridwide  Logistks  (Comp) 

Golden  Casting  (GMP) 

Reliability,  Inc.  (VT)  

America  Online  (Wkrs)  

American  London  Nonwood  (Comp) 

Epic  (Wkrs) 

AGFA  Corporation  (Wkrs)  

Imperial  of  Morristown,lnc.  (Comp) 

F/V  Nanesse  (Comp)  

Mari<  Lemon  (Comp)  

Shipley  Company  LLC  (Comp)  

Robert  Bosch  Corp.  (UAW) 

Baxter  Healthcare  (AR)  

Trio  Dyeing  and  Finishing  (UNITE) 

Bush  Industries  (Writs) 

lCT(Wkrs)  ".'"■"'." 

Actronix,  Incl.  (AR)  

Dura  Automotive  Systems,  Inc.  (Comp)  ... 

Eagle  Ottawa  LLC  (Comp) 

Nortel  Networtcs  (Wkrs)  

Trevorton  Manufacturing,  Inc.  (Comp)  

Stitches,  Inc.  (Comp) 

Dynamco  (Comp)  1""."". 

Neff  Motivation,  Inc.  (Comp) 

ADC  Telecommunications,  Inc.  (Wkrs)  

Eaton  Corporation  (Comp)  

Medway  Plastics  Corporation  (CA)  

Plassein  International  (Comp) 

Swing-N-Slide  (Comp) „".." 

Precisk)n  Interconnect  (Como) 

Images  2,  Inc.  (Comp)  .". '..." 

Lion  Bioscience  (Wkrs)  

Ingram  Micro,  Inc.  (NY)  "^^'' 

WiCat  Systems,  Inc.  (UT)  ....' 


Location 


Castle  Hayne,  NC  . 

Mt.  Jewett,  PA  

Orange,  TX 

Port  f<teches,  TX  .... 

Eveleth,  MN 

Wan-enton,  NH  

Laconia,  NH 

Lannon,  Wl  

Edisoin,  NJ  

Columbus,  IN 

Benson,  VT 

Oklahoma  City,  OK 

Nonfood,  MA 

Norwalk,  OH  

Newari<,  DE  

Morristown,  TN  

Skagway,  AK 

Kasilof,  AK 

Spartanburg,  SC 

Kentwood,  Ml  

Mt.  Home,  AR 

Paterson,  NJ 

St.  Paul,  VA 

Lewiston,  ME 

Flippin,  AR 

Fulton,  KY 

Rochester  Hills,  Ml  . 

RTP,  NC  

Trevorton,  PA  

Sunbury,  PA  

McKinney,  TX  

Greenvile,  OH 

New  Hope,  MN 

BrooksvUle,  FL 

Long  Beach,  CA 

Martin,  Ml  

Janesville,  Wl  

Broomfield,  CO 

Lexington,  AL  

Cleveland,  OH  

Williamsville,  NY 

Lindon,  UT 


Date  of 
Institutkxi 


06/10/2003 

06/10/2003 

06/10/2003 

06/10/2003 

06/10/2003 

06/1 1/2003 

06/11/2003 

06/11/2003 

06/11/2003 

06/11/2003 

06/11/2003 

06/11/2003 

06/11/2003 

06/11/2003 

06/11/2003 

06/11/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/12/2003 

06/13/2003 

06/13/2003 

06/13/2003 

06/13/2003  \ 

06/13/2003 

06/13/2003 

06/13/2003 

06/13/2003  I 

06/13/2003 

06/13/2003 

06/13/2003 


[PR  Doc.  03-16872  Filed  7-2-03;  8:45  am] 

BIUJNG  CODE  4510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-51,745] 

Marion  Plywood  Corp.,  Marion,  Wl; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  May  14, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Marion  Plywood,  Marion,  Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 


purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington,  DC  this  13th  day  of 
June,  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16916  Filed  7-2-03;  8:45  am] 
BIUJNG  CODE  4S10-3C-P 


Date  of 
petitkxi 


05/31/2003 

06/06/2003 

06/02/2003 

06/02/2003 

06/05/2003 

06/07/2003 

06/10/2003 

06/10/2003 

05/30/2003 

05/22/2003 

06/04/2003 

06/03/2003 

05/29/2003 

05/16/2003 

05/28/2003 

06/05/2003 

06/11/2003 

06/06/2003 

05/29/2003 

06/10/2003 

06/10/2003 

05/20/2003 

06/01/2003 

06/02/2003 

06/10/2003 

06/04/2003 

05/16/2003 

05/06/2003 

06/02/2003 

06/02/2003 

06/11/2003 

06/12/2003 

05/13/2003 

06/13/2003 

05/14/2003 

06/06/2003 

06/13/2003 

06/12/2003 

05/23/2003 

06/11/2003 

05/19/2003 

06/11/2003 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-39,324] 

Maverick  Tube  Corp.,  Beaver  Falls,  PA; 
Notice  of  Revised  Determination  on 
Remand 

The  United  States  Court  of 
International  Trade  (USCIT),  on  May  6, 
2003,  granted  the  Secretary  of  Labor's 
motion  for  voluntary  remand  for  further 
investigation  of  the  negative 
determination  in  Former  Employees  of    ■ 
Maverick  Tube  Corp.  v.  U.S.  Secretary  of 
Labor  (Court  No.  02-00185). 

The  Department's  initial  denial  of  the 
petition  for  employees  of  Maverick  Tube 
Corporation,  Beaver  Falls,  Pennsylvania 
was  issued  on  December  31.  2001  and 
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published  in  the  Federal  Register  on 
January  11.  2002  (67  FR  1510).  The 
investigation  revealed  that  criterion  (3) 
was  not  met.  The  Department  conducted 
a  survey  of  the  major  declining 
customers  of  Maverick  Tube  Corp.. 
regarding  their  purchases  of  cold  drawn 
tubular  products  for  1999,  2000  and 
January  through  March  2001.  The 
results  of  Ae  siuvey  indicated  that 
customer  import  purchases  of  cold 
drawn  tubular  product  declined  during 
the  relevant  period. 

On  remand,  the  Department 
conducted  a  siuvey  of  additional 
customers  not  supplied  during  the 
initial  investigiation.  The  survey 
revealed  that  customers  increased  their 
reliance  on  imported  cold  drawn 
tubular  products  during  the  relevant 
period. 

Coiiclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  increases  of  imports  of  articles  like 
or  directly  competitive  with  cold  drawn 
tubular  products  produced  at  Maverick 
Tube  Corporation,  Beaver  Falls, 
Pennsylvania  contributed  importantly  to 
the  decline  in  sales  or  production  and 
to  the  total  or  partial  separation  of 
workers  of  that  firm. 

In  accordance  with  the  provisions  of 
the  Trade  Act,  I  make  the  following 
certification: 

All  workers  of  Maverick  Tube  Corporation, 
Beaver  Falls,  Pennsylvania  who  became 
totally  or  partially  separated  from 
employment  on  or  after  May  1 1 ,  2000, 
through  two  years  from  the  issuance  of  this 
revised  determination,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  19th  day  of 
|une  2003. 

Elliott  S.  Kushner. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16903  Filed  7-2-03;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,783  and  TA-W-51,783A] 

Nabco,  Inc.,  A  Deico  Remy 
International  Company,  Marion,  Ml; 
Nabco,  Inc.,  A  Deico  Remy 
International  Company,  Kaleva,  Ml; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  May  16, 
2003  in  response  to  a  worker  petition 


filed  by  a  company  official  on  behalf  of 
workers  at  NABCO,  Inc.,  A  Deico  Remy 
International  Company,  Marion, 
Michigan  (TA-W-51.783)  and  NABCO, 
Inc.,  A  Deico  Remy  International 
Company,  Kaleva.  Michigan  (TA-W- 
51.783A). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  19th  day  of 
June,  2003. 

Elliott  S.  Kushner. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-16913  Filed  7-2-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,078] 

Plastene  Supply  Co.,  Plant  1,  Division 
of  Siege!  Rotiert,  Inc.,  Portageville,  MO; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  18, 
2003  in  response  to  a  worker  petitioii 
filed  on  behalf  of  workers  at  Plastene 
Supply  Co.,  Plant  1,  Division  of  Siegel 
Robert,  Inc.,  Portageville,  Missoiui. 

The  investigation  revealed  that 
petition  (TA-W-52,078)  is  a  duplicate 
petition  of  (TA-W-51,652)  instituted  on 
April  30,  2003.  Consequently,  the 
investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  23rd  day  of 
June.  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Tmde 

Adjustment  Assistance. 

[FR  Doc.  03-16910  Filed  7-2-03;  8:45  am] 

BILLING  CODE  4510-3O-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51 ,487  and  TA-W-51 ,487A] 

R.A.G.S.,  Inc.,  Selective  IHR  Solutions 
V,  Inc.,  Lexington,  NC  and  R.A.G.S., 
Inc.,  Selective  HR  Solutions  V,  Inc., 
Richfield,  NC;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 


29.  2003.  applicable  to  workers  of 
R.A.G.S..  Inc..  Lexington.  North 
Carolina  and  Richfield.  North  Carolina. 
The  notice  was  published  in  the  Federal 
Register  on  May  9.  2003  (68  FR  25061). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 

Information  provided  by  the  State 
shows  that  workers  of  R.A.G.S..  Inc. 
were  leased  workers  of  Selective  HR 
Solutions  V.  Inc.  to  produce  ladies' 
jackets  at  the  Lexington.  North  Carolina 
location  of  the  subject  firm.  Leased 
workers  of  Selective  HR  Solutions  V. 
Inc.  were  also  employed  at  the  subject 
firm's  Richfield.  North  Carolina  location 
of  the  subject  firm  to  cut  the  material 
that  was  used  to  produce  jackets  at  the 
Lexington.  North  Carolina  location. 

Information  also  shows  that  workers 
separated  fi-om  employment  at  the 
subject  firm  had  their  wages  reported 
under  a  separate  unemployment 
insiu-ance  (UI)  tax  account  for  Selective 
HR  Solutions  V.  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  these  matters. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
R.A.G.S..  Inc.  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-51.487  and  TA-W-51.487A  are 
hereby  issued  as  follows: 

All  workers  of  R.A.G.S..  Inc.,  Selective  HR 
Solutions  V,  Inc.,  Lexington,  North  Carolina 
(TA-W-51,487)  and  R.A.G.S.,  Inc.,  SelecUve 
HR  Solutions  V,  Inc.,  Richfield,  North 
Carolina  (TA-W-51. 487A),  who  became 
totally  or  partially  separated  ft'om 
employment  on  or  after  April  11,  2002, 
through  April  29.  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  24th  day  of 
June  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16899  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51 ,429,  etal.] 

Roseburg  Forest  Products 
Headquartered  in  Dillard,  OR; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worlter 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
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Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  June  2,  2003, 
applicable  to  workers  of  Roseburg  Forest 
Products,  Headquartered  in  Dillard, 
Oregon.  The  notice  will  be  published 
soon  in  the  Federal  Register. 
flAt  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  plywood.  •  . 

New  findings  show  that  worker 
separations  occurred  at  the  Machine 
Shop  and  the  Wood  Department  of 
Roseburg  Forest  Products,  Dillard, 
Oregon.  Workers  at  the  Machine  Shop 
build  and  tool  equipment  for  the  saw 
mills  and  plywood  Departments  of  the 
subject  firm.  Workers  at  the  Wood 
Etepartment  provide  logs  to  the  many 
plywood  Departments  of  the  subject 
firm. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,340] 

Sprint  United  {Management  Co., 
Rosemont  Center,  Rosemont,  IL; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 


Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  at  the  Machine  Shop  and  the 
Wood  Department  at  Roseburg  Forest 
Products  and  to  correct  the  city  location 
of  the  Plywood  Division,  Plant  3  to  read 
Roseburg,  Oregon. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Roseburg  Forest  Products  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-5 1,429  is  hereby  issued  as 
follows: 

All  workers  of  Roseburg  Forest  Products, 
Headquartered  in  Dillard,  Oregon  (TA-W- 
51,429),  Plywood  Division— Plants  1  &  2, 
Dillard,  Oregon  (TA-W-51,429A).  Plywood 
Division— Plant  3,  Roseburg,  Oregon  (TA-W- 
51,429B),  Plywood  Division— Plant  4,  Riddle, 
Oregon  (TA-W-51,429C),  Plywood 
Division— Plant  6,  Coquille,  Oregon  (TA-W- 
51.429D),  Plywood  Division— Plant  7,  Weed, 
California  (TA-W-5 1,429E).  Maciiine  Shop, 
Dillard,  Oregon  (TA-W-5 1,429F),  and  Wood 
Department,  Dillard,  Oregon  (TA-W- 
51,429G),  who  became  totally  or  partially 
separated  from  employment  on  or  after  April 
2,  2002,  through  June  2.  2005,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  DC,  this  20th  day  of 
June  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

{FR  Doc.  03-16906  Filed  7-2-03;  8:45  am) 

BILUNG  CODE  4510-M-f> 


By  application  of  May  20,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable ^o  workers 
of  Sprint  United  Management  Company, 
Rosemont  Center,  Rosemont,  Illinois 
was  signed  on  April  9,  2003,  and 
published  in  the  Federal  Register  on 
April  24,  2003  (68  FR  20177). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Sprint  United 
Management  Company,  Rosemont 
Center,  Rosemont,  Illinois  engaged  in 
selling  long  distance  services.  The 
petition  was  denied  because  the 
petitioning  workers  did  not  produce  an 
article  within  the  meaning  of  section 
222(3)  of  the  Act. 

In  the  request  for  reconsideration,  the 
petitioners  state  that  the  Department 
erred  in  describing  worker  activities  as 
"selling  long  distance  services".  As 
clarification,  they  stated  that  they 
worked  for  "Sprint  Long  Distance 
Collections  Dept." 

In  order  to  meet  eligibility 
requirements,  the  petitioning  worker 
group  must  be  engaged  in  production; 
collection  services  do  not  constitute 
production  within  the  meaning  of 
Section  222(3)  of  the  Trade  Act. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  trbm  a  parent  or  controlling 
firm  or  subdivision  whose  workers 


produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  16th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16904  Filed  7-2-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTIMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,564] 

Stoneridge,  Inc.,  Alpfial)et  Division, 
Mebane,  NC,  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  April  23, 
2003  in  response  to  a  union  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Stoneridge,  Inc.,  Alphabet 
Division,  Mebane,  North  CaroHna. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 

Signed  at  Washington.  EX:  this  13th  day  of 
June,  2003. 

Linda  G.  Poole, 

CertifyingOfficer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16915  Filed  7-2-03;  8:45  am) 
BaUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,876] 

Straits  Steel  and  Wire  Co.,  Ludington, 
Ml;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  and 
investigation  was  initiated  on  May  28, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Straits  Steel  and  Wire 
Company,  Ludington,  Michigan. 


39984 


Federal  Register/ Vol.  68,  No.  128 /Thursday,  July  3,  2003 /Notices 


The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  tenninated. 

Signed  at  Washington.  DC.  this  23rd  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16911  Filed  7-2-03;  8:45  am) 
BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-52,127] 

Swag-NH,  Inc,  Mt.  Hoily,  NC;  Notice  of 
Termination  of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  24, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Swag-Nit,  Inc.,  Mt.  Holly, 
North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  24th  day  of 
June  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-16909  Filed  7-2^3;  8:45  am) 

BtLUNG  CODE  4510-30-P 


DEPARTiMENT  OF  UVBOR 

Employment  and  Training 
Administration 

rrA-W-51,828] 

Texas  Instruments,  inc.,  Leadframe, 
Sensors  and  Controls  Divisions, 
Attieboro,  MA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  May  20, 
2003  in  response  to  a  petition  filed  a 
company  official  on  behalf  of  workers  at 
Texas  Instruments,  Leadfi-ame  Division, 
and  Sensors  and  Controls  Division, 
Attieboro,  Massachusetts. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose,  and  the  investigation  has  been 
terminated. 


Signed  at  Washington,  DC  this  13th  day  of 
June,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  03-16914  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4S10-3G-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,834  and  TA-W-50,834A] 

TSi  Graphics,  inc.,  Effingham,  IL,  and 
Including  an  Employee  of  TSI 
Graphics,  Inc.,  Located  in  New  Port 
Richey,  FL;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
8,  2003,  applicable  to  workers  of  TSI 
Graphics,  Inc.,  Effingham,  Illinois.  The 
notice  was  published  in  the  Federal 
Register  on  April  24,  2003  (68  FR 
20177). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  involving  an 
employee  of  the  Effingham,  Illinois 
facility  of  TSI  Graphics,  Inc.,  located  in 
Port  Richey,  Florida.  This  employee  was 
engaged  in  the  production  of  textbook 
color  work/graphics  as  disk-to-plate 
files. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  an  employee  of 
the  Effingham,  Illinois  facility  of  TSI 
Graphics,  Inc.,  located  in  New  Port 
Richey,  Florida. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
TSI  Graphics,  Inc.  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-50,834  is  hereby  issued  as 
follows: 

All  workers  of  TSI  Graphics,  Inc., 
Effingham  Illinois  (TA-W-50,834),  including 
an  employee  of  TSI  Graphics,  Inc., 
Effingham,  Illinois,  located  in  New  Port 
Richey,  Florida  (TA-W-50,834A),  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  5,  2002, 
through  April  8,  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  24th  day  of 
lune  2003.  ^ 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16901  Filed  7-2-03;  8:45  am) 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05755] 

Delphi  Automotive  Systems  Corp., 
Delphi  Deico  Electronics  Division, 
Body  and  Security  Team,  Oak  Creek, 
Wl;  Notice  of  Revised  Determination 
on  Remand 

The  United  States  Court  of 
International  Trade  (USCIT),  on  March 
26,  2003,  granted  the  Secretary  of 
Labor's  motion  for  voluntary  remand  for 
further  investigation  of  the  negative 
determination  in  Former  Employees  of 
Delphi  Automotive  Systems  Corp.  v. 
U.S.  Secretary  of  Labor  (Court  No.  02- 
00565). 

The  Department's  initial  denial  of  the 
petition  for  employees  of  Delphi 
Automotive  Systems  Corporation, 
Delphi  Delco  Electronics  Division,  Body 
and  Security  Team,  Oak  Creek, 
Wisconsin  (NAFTA-05755)  was  issued 
on  April  16,  2002  and  published  in  the 
Federal  Register  on  May  2,  2002  (67  FR 
22115).  The  denial  was  based  on  the  fact 
that  the  workers'  firm  did  not  produce 
an  article  as  required  for  certification 
xmder  section  250(a),  Subchapter  D, 
Chapter  2,  Title  II,  of  the  Trade  Act  of 
1974. 

On  administrative  reconsideration, 
the  Department  issued  a  "Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration"  on 
June  18,  2002  for  the  employees  of 
Delphi  Automotive  Systems 
Corporation,  Delphi  Delco  Electronics 
Division,  Body  and  Security  Team,  Oak 
Creek,  Wisconsin.  The  notice  was 
published  in  the  Federal  Register  on 
July  22,  2002  (67  FR  47865  and  47866). 
The  Department  affirmed  that  workers 
were  not  engaged  in  the  production  of 
a  product  at  the  subject  facility.  The 
Department  found  that  any  shifts  in 
plant  activities  were  related  to 
engineering,  rather  than  production. 

On  remand,  the  Department  contacted 
the  company  for  additional  information 
concerning  plant  activities  and  potential 
shifts  in  these  activities  to  Mexico. 

Based  on  additional  information 
obtained  from  the  company,  it  has 
become  apparent  that  a  portion  of  the 
functions  performed  at  the  subject  firm 


constitute  a  fundamental  part  of  the 
production  of  an  article.  It  has  also  been 
determined  that  this  production  and  a 
meaningful  portion  of  plant  support 
activities  were  shifted  to  Mexico,  thus 
leading  to  plant  employment  declines 
during  the  relevant  period. 

This  certification  is  limited  to  the 
workers  of  the  company  listed  on  the 
first  page  of  the  petition  as  "the 
company  division  or  subdivision  of  the 
subject  (affected)  workers":  Delphi 
Automotive  Systems  Corporation, 
Delphi  Delco  Electronics  Division,  Body 
and  Security  Team,  Oak  Creek, 
Wisconsin.  This  petition  does  not  cover 
the  workers  of  Manpower  Professional, 
an  unaffiliated  firm  of  the  subject  firm. 

On  page  two  of  their  petition  the 
petitioners  identified  Manpower 
Professional  as  a  "primary  firm  affected 
by  NAFTA."  However,  Manpower 
Professional  supplied  personnel  to 
Delphi's  Oak  Creek  facility  and 
therefore  was  not  a  "primary  firm." 
Manpower  Professional  did  not  supply 
components,  unfinished,  or 
semifinished  goods  to  Delphi's  Oak 
Creek  facility,  nor  did  they  assemble  or 
finish  products  made  by  Delphi's  Oak 
Creek  facility. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  remand,  I  conclude 
that  there  was  a  shift  in  production  from 
the  workers'  firm  to  Mexico  of  articles 
that  are  like  or  directly  competitive  with 
those  produced  by  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act,  I  make  the  following 
certification: 

All  workers  of  Delphi  Autoraotive  Systems 
Corporation,  Delphi  Delco  Electronics 
Division,  Body  and  Security  Team,  Oak 
Creek,  Wisconsin  who  became  totally  or 
partially  separated  from  employment  on  or 
after  January  3,  2001,  through  two  years  from 
the  issuance  of  this  revised  determination, 
are  eligible  to  apply  for  NAFTA-TAA  under 
section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  17th  day  of 
June  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-16897  Filed  7-2-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  1218-0209  2003] 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
OSHA  Data  initiative  <1 21 8-0209) 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  df  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA}  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
request  for  the  OSHA  Data  Initiative.  A 
copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  2,  2003.  The  Department  of 
Labor  is  particularly  ii^erested  in 
comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the  •• 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 


•e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  1218-1209  2003,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Ave.,  NW., 
Washington,  DC  20210,  telephone  (202) 
693-2350.  Written  comments  limited  to 
10  pages  or  fewer  may  be  transmitted  by 
facsimile  to  (202)  693-1648. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Schmidt,  Office  of  Statistical 
Analysis,  Occupational  Safety  and 
.  Health  Administration,  U.S.  Department 
of  Labor,  Room  N3644,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  693-1886.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Dave  Schmidt  at  (202)  693- 
1886  or  Todd  Owen  at  (202)  693-3222. 
For  electronic  copies  of  the  OSHA  Data 
Initiative  information  collection  request, 
contact  OSHA's  Web  Page  on  the 
Internet  at  http://www.osha-slc.gov/ 
OCIS/Info  collhtml. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

To  meet  many  of  OSHA's  program 
aeeds,  OSHA  is  proposing  to  continue 
its  data  initiative  to  collect  occupational 
injury  and  illness  data  and  information 
on  the  number  of  workers  employed  and 
the  number  of  hours  worked  from 
establishments  in  portions  of  the  private 
sector  and  from  some  state  and  local 
government  agencies.  OSHA  will  collect 
calendar  year  2002  data  bom  up  to 
109,000  employers  already  required  to 
create  and  maintain  records  pursuant  to 
29  CFR  part  1904.  These  data  will  allow 
OSHA  to  calculate  occupational  injury 
and  illness  rates  and  to  focus  its  efforts 
on  individual  workplaces  with  ongoing 
serious  safety  and  health  problems. 
Successful  implementation  of  the  data 
collection  initiative  is  critical  to  OSHA's 
outreach  and  enforcement  efforts  and 
the  data  requirements  tied  to  the 
Government  Performance  and  Results 
Act  (GPRA). 

n.  Current  Actions 

This  notice  requests  public  comment 
on  an  extension  of  the  current  OMB 
approval  of  the  paperwork  requirements 
for  the  OSHA  Data  Initiative  system. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  OSHA  Data  InitiaUve. 

OMB  Number:  12 18-0209. 

Agency  Number:  ICR  121 8-0209- 
2003. 
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Affected  Public:  Business  or  other  for- 
profit.  Farms,  and  State,  Local  or  Tribal 
Government. 

Cite/Reference/Fonn/etc;  OSHA  Form 
196A  and  OSHA  Form  196B.     \ 

Total  Respondents:  109,000. 

Frequency:  Annually. 

Average  Time  per  Response:  10 
minutes. 

Estimated  Total  Burden  Hours:  17,440 
hours. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/ or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  25,  2003. 
|ohn  L.  Henshaw, 
Assistant  Secretary. 
[FR  Doc.  03-16849  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  4510-26-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Media 
Arts  section  (Services  to  Arts 
Organizations  and  Artists  category),  will 
be  held  by  teleconference  from  2  p.m.  to 
3  p.m.  on  Wednesday,  July  16,  2003  in 
Room  729  at  the  Nancy  Hanks  Center, 
1100  Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  April  30,  2003,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel     , 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
202/682-5691. 


Dated:  June  27,  2003. 
Kathy  Plowitz-Worden, 

Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
|FR  Doc.  03-16829  Filed  7-2-03;  8:45  am] 
BILUNG  CODE  7537-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foimdation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
Jvlational  Science  Foundation,  4201 
Wilson  Boulevard.  ArHngton,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  May 
27,  2003,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  permit  applications 
received.  Permits  were  issued  on  June 
27,  2003  to: 

Lawrence  J.  Conrad 

Permit  No.  2004h002 
•Mark  Buckley 

Permit  No.  2004-003 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-16860  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-244] 

Rochester  Gas  and  Electric  Corp.,  R.E. 
Ginna  Nuclear  Power  Plant;  Notice  of 
Availability  of  Draft  Supplement  14  to 
Generic  Environmental  Impact 
Statement  and  Public  Meeting  for  the 
License  Renewal  of  R.E.  Ginna  Nuclear 
Power  Plant 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  draft 
plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437, 
regarding  the  renewal  of  operating 
license  DPR-18  for  an  additional  20 
years  of  operation  at  R.E.  Ginna  Nuclear 
Power  Plant  (Ginna).  Ginna  is  located  in 
Wayne  County,  New  York, 


approximately  20  miles  east  of 
Rochester,  New  York.  Possible 
alternatives  to  the  proposed  action 
(license  renewal)  include  no  action  and 
reasonable  alternative  energy  sources. 

The  draft  supplement  to  the  GEIS  is 
available  for  public  inspection  in  the 
NRC's  Public  Document  Room  (PDR) 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  or,  electronically,  from  the 
Publicly  Available  Records  (PARS) 
component  of  NRC's  Agencywide 
Documents  Access  and  Management 
System  (ADAMS).  ADAMS  is  accessible 
from  the  NRC  Web  site  at  http:// 
www.nrc.gov/reading-rm.html  (the 
Public  Electronic  Reading  Room). 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
reference  staff  at  1-800-397-4209  or 
301-415-4737,  or  by  e-mail  to 
pdr@nrc.gov.  In  addition,  the  Ontario 
Public  Library,  located  at  1850  Ridge 
Road,  Ontario,  New  York,  and  the 
Rochester  Public  Library,  located  at  115 
South  Avenue,  Rochester,  New  York, 
have  agreed  to  make  the  draft 
supplement  to  the  GEIS  available  for 
public  inspection. 

Any  interested  party  may  submit 
comments  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  on  the  draft  supplement  to 
the  GEIS  and  the  proposed  action  must 
be  received  by  September  16,  2003. 
Comments  received  after  the  due  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  staff  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date,  Written 
conunents  on  the  draft  supplement  to 
the  GEIS  should  be  sent  to:  Chief,  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mailstop  T-6D  59,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Comments  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Electronic  comments  may  be  submitted 
to  the  NRC  by  e-mail  at 
GinnaEIS@nrc.gov.  All  comments 
received  by  the  Commission,  including 
those  made  by  Federal,  State,  and  local 
agencies.  Native  American  Tribes,  or 
other  interested  persons,  will  be  made 
available  electronically  at  the 
Commission's  PDR  in  Rockville, 
Maryland,  and  from  the  PARS 
component  of  ADAMS. 

The  NRC  staff  will  hold  a  public 
meeting  to  present  an  overview  of  the 
draft  plant-specific  supple^nent  to  the 
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GEIS  and  to  accept  public  comments  on 
the  docimient.  The  pubUc  meeting  will 
be  held  on  August  7,  2003,  at  the 
Ckitario  Fireman's  Exempt  Hall,  1840 
Route  104,  Ontario,  New  York.  There 
will  be  two  sessions  to  accommodate 
interested  parties.  The  first  session  will 
commence  at  1:30  p.m.  and  will 
continue  xmtil  4:30  p.m.  The  second 
session  will  commence  at  7  p.m.  and 
will  continue  until  10  p.m.  Both 
meetings  will  be  transcribed  and  will 
include  (1)  a  presentation  of  the 
contents  of  the  draft  plant-specific 
supplement  to  the  GEIS,  and  (2)  the 
opportimity  for  interested  government 
agencies,  organizations,  and  individuals 
to  provide  comments  on  the  draft  report. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  prior  to 
the  start  of  each  session  at  the  same 
location.  No  comments  on  the  draft 
supplement  to  the  GEIS  will  be  accepted 
during  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
either  at  the  transcribed  public  meeting 
or  in  writing,  as  discussed  below. 
Persons  may  pre-register  to  attend  or 
present  oral  comments  at  the  meeting  by 
contacting  Mr.  Robert  G.  Schaaf  by 
telephone  at  1-800-368-5642, 
extension  1312,  or  by  e-mail  at 
rgs@nrc.gov  no  later  than  Jiily  30,  2003. 
Menibers  of  the  public  may  also  register 
to  provide  oral  conmients  within  15 
minutes  of  the  start  of  each  session. 
Individual,  oral  comments  may  be 
limited  by  the  time  available,  depending 
on  the  number  of  persons  who  register. 
If  special  equipment  or  accommodations 
are  needed  to  attend  or  present 
information  at  the  public  meeting,  the 
need  should  be  brought  to  Mr.  Schaaf  s 
attention  no  later  than  July  30,  2003,  to 
provide  the  NRC  staff  adequate  notice  to 
determine  whether  the  request  can  be 
accommodated. 

For  further  information  contact:  Mi. 
Robert  G.  Schaaf,  License  Renewal  and 
Environmental  Impacts  Program, 
^    Division  of  Regulatory  Improvement 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  Mr.  Schaaf  may  be  contacted  at 
the  aforementioned  telephone  number 
or  e-mail  address. 

Dated  at  Rockvilie,  Maryland,  this  24th  day 
of  June,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-TsiA  Kuo. 

Program  Director.  License  Renewal  and 
Environmental  Impacts  Program,  Division  of 
Regulatory  Improvement  Programs.  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  03-16865  Filed  7-2-03;  8:45  am] 

BHXING  COOE  7S90-01-P 


OFHCE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Redearance  of 
a  Revised  information  Collection:  SF 
2803  and  SF  3108 

agency:  Office  of  Personnel 
Management. 

ACTION:  Notice. 


U.S.  Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
(FR  Doc.  03-16740  Filed  7,-2-03;  8:45  am) 

BIUJNO  COOC  632S-«M> 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
reclearance  of  a  revised  information 
collection.  SF  2803,  Application  to 
Make  Deposit  or  Redeposit  (CSRS),  and 
SF  3108,  Application  to  Make  Service 
Credit  Payment  for  Civilian  Service 
(FERS).  are  applications  to  make 
payment  used  by  persons  who  are 
eligible  to  pay  for  Federal  ser\ace  which 
was  not  subject  to  retirement  deductions 
and/or  for  Federal  service  which  was 
subject  to  retirement  deductions  which 
were  subsequently  refunded  to  the 
applicant. 

In  addition  to  the  current  Federal 
employees  who  will  use  these  forms,  we 
expect  to  receive  approximately  75 
filings  of  each  form  from  former  Federal 
employees  per  year.  This  gives  us  a  total 
of  150  filings.  Each  form  takes 
approximately  30  minutes  to  complete. 
The  annual  burden  is  75  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358.  FAX  (202)  418-3251  or  via  E-mail 
to  mbtooiney@opm.gov.  Please  include  a 
mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 

ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Mehon,  Chief,  Operations 
Support  Group,  Center  for  Retirement 
and  hisurance  Services.  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3349,  Washington,  DC 
20415-3540;  and  Allison  Edyt,  OPM 
Desk  Officer,  Office  of  Information  & 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  NW.,  Room 
10235,  Washington.  DC  20503. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 

Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  Support  Group, 
(202)  606-0623. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  information  Collection:  SF 
3106  and  SF  3106A 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for 
reclearance  of  a  revised  information 
collection.  SF  3106,  Application  for 
Refund  of  Retirement  Deductions/ 
Federal  Employees  Retirement  System 
(FERS),  is  used  by  former  Federal 
employees  imder  FERS,  to  apply  for  a 
refund  of  retirement  deductions 
withheld  during  Federal  employment, 
plus  any  interest  provided  by  law.  SF 
3106A,  Current/Former  Spouse(s) 
Notification  of  Application  for  Refund 
of  Retirement  Deductions  Under  FERS, 
is  used  by  refund  applicants  to  notify . 
their  ciurent/former  spouse(s)  that  they 
are  applying  for  a  refund  of  retirement 
deductions,  which  is  required  by  law. 

Approximately  17,000  of  SF  3106  will 
be  processed  annually.  The  SF  3106 
takes  approximately  30  minutes  to 
complete  for  a  total  of  8,500  hours 
annually.  Approximately  13,600  of  SF 
3 106 A  will  be  processed  annually.  The 
SF  3106A  takes  approximately  5 
minutes  to  complete  for  a  total  of  1,133 
hours.  The  total  annual  burden  is  9,633 
hours. 

For  copies  of  this  proposal,  contact  ' 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton,  Chief,  Operations 
Support  Group,  Center  for  Retirement 
and  Insurance  Services,  U.S.  Office  of 
Personnel  Management,  1900  E  Street. 
NW.,  Room  3349,  Washington,  DC 
20415-3540;  and  Allison  Eydt,  OPM 
Desk  Officer,  Office  of  Information  & 
Regulatory  Affairs,  Office  of 
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Management  and  Budget,  New 
Executive  Office  Building,  NW.,  Room 
10235,  Washington,  DC  20503. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  RIS  Support 
Services.  (202)  606-0623. 

U.S.  Office  of  Personnel  Management. 
Kay  Coles  fames. 
Director. 
|FR  Dor.  6,3-16741  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  632S-S0-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Federal 
Employees  Health  Benefits  (FEHB) 
Open  Season  Express  Interactive 
Voice  Response  (IVR)  System  and 
Open  Season  Online 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  t)f 
Personnel  Management  (OPM)  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  for  review  of  a 
revised  information  collection.  The 
Federal  Employees  Health  Benefits 
(FEHB)  Open  Season  Express  Interactive 
Voice  Response  (IVR)  System  and  the 
Open  Season  web  site.  Open  Season 
Online,  is  used  by  retirees  and 
survivors;  it  collects  information  for 
changing  FEHB  enrollments,  collecting 
dependent  and  other  insurance 
information  for  self  and  family 
enrollments,  requesting  plan  brochures, 
requesting  a  change  of  address, 
requesting  cancellation  or  suspension  of 
FEHB  benefits,  asking  to  make  payment 
to  the  Office  of  Personnel  Management 
when  the  FEHB  payment  is  greater  than 
the  monthly  annuity  amoimt,  or 
requesting  FEHB  plan  accreditation  and 
Customer  Satisfaction  Survey 
information. 

Comments  are  particularly  invited  on: 
Whether  this  collection  of  information 
is  necessary  for  the  proper  performance 
of  functions  of  the  Office  of  Personnel 
Management,  and  whether  it  will  have 
practical  utility;  whether  our  estimate  of 
the  public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methoddlogy; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 


the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

We  estimate  that  we  will  receive 
112,000  responses  per  year  to  the  IVR 
system  and  the  on-line  web  site.  Each 
response  takes  approximately  10 
minutes  to  complete.  The  aimual 
burden  is  18,666  hoiurs. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to  William  C.  Jackson,  Group  Leader, 
Retirement  Eligibility  and  Services 
Group,  Retirement  Services  I'rogram, 
U.S.  Office  of  Personnel  Management, 
1900  E  Street,  NW.,  Room  2336, 
Washington,  DC  20415-3560. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION  CONTACT: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  RIS  Support 
Services,  (202)  606-0623. 

I  I.S.  Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
IFR  Doc.  03-16754  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  6325-50-l> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  This  gives  notice  of  OPM 
decisions,  granting  authority  to  make 
appointments  under  Schedules  A,  B, 
and  C  in  the  excepted  service  as 
required  by  5  CFR  6.6  and  213.103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Grade,  Acting  Director, 
Washington  Services  Branch,  Center  for 
Talent  Services,  Division  for  Human 
Resources  Products  and  Services,  (202) 
606-5027. 

SUPPLEMENTARY  INFORMATION:  Appearirig 
in  the  listing  below  are  the  individual 
authorities  established  under  Schedules 
A,  B,  and  C  between  April  1,  2003  and 
April  30,  2003.  Futiu'e  notices  will  be 
published  on  the  fourth  Tuesday  of  each 
month,  or  as  soon  as  possible  thereafter. 
A  consolidated  listing  of  all  authorities 
as  of  June  30  is  published  each  year. 

Schedule  A.  No  Schedule  A 
appointments  for  April  2003. 


Schedule  B.  No  Schedule  B 
appointments  for  April  2003. 

Schedule  C.  The  following  Schedule 
C  appointments  were  approved  for  April 
2003: 

Council  on  Environmental  Quality 

Associate  Director  for  Global 
Environmental  Affairs  to  the  Chair, 
Council  on  Environmental  Quality. 
Effective  April  18,  2003. 

Department  of  Agriculture 

Special  Assistant  to  the  Administrator 
for  Risk  Management.  Effective  April  2, 
2003. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  April  4,  2003. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Congressional  Relations. 
Effective  April  4,  2003. 

Special  Assistant  to  the  Chief  for 
Natiu-al  Research  Conservation  Service. 
Effective  April  11,  2003. 

Special  Assistant  to  the  Administrator 
for  the  Farm  Service  Agency.  Effective 
April  25,  2003. 

White  House  Liaison  to  the  Secretary 
of  Agricuhure.  Effective  April  25.  2003. 

Department  of  the  Army  (Department  of 
Defense) 

Personal  and  Confidential  Assistant  to 
the  Assistant  Secretary  of  the  Army. 
Effective  April  7.  2003. 

Department  of  Commerce 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Export 
Promotion  Service.  Effective  April  1, 
2003. 

Policy  Advisor  to  the  Director  for 
Legislative  Affairs.  Effective  April  9, 
2003. 

Deputy  Director  to  the  Director  for 
Executive  Secretariat.  Effective  April  24, 
2003. 

Senior  Advisor  to  the  Assistant 
Secretary  and  Director  General  of  the 
U.S.  and  Foreign  Commercial  Service, 
International  Trade  Administration. 
Effective  April  25,  2003. 

Deputy  Director  to  the  Director  for 
White  House  Liaison.  Effective  April  28, 
2003. 

Department  of  Defense 

Staff  Assistant  to  the  Deputy  Under 
Secretary  of  Defense  (Special  Plans  and 
Near  East/South  Asia).  Effective  April  7, 
2003. 

Staff  Specialist  to  the  Deputy  Under 
Secretary  of  Defense  for  Logistics  and 
Materials.  Effective  April  11,  2003. 

Special  Assistant  to  the  Principal 
Deputy  Under  Secretary  of  Defense 
(Policy).  Effective  April  17,  2003. 

Defense  Fellow  to  the  Special 
Assistant  to  the  Secretary  of  Defense  for 
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White  House  Liaison.  Effective  April  22, 
2003. 

Department  of  Education 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Postsecondary  Education. 
Effective  April  4.  2003. 
I  Deputy  Secretary's  Regional 
Representative  to  the  Deputy  Assistant 
Secretary  for  Regional  Services. 
Effective  April  8,  2003. 

Deputy  Assistant  Secretary  for 
Intergovernmental,  Constituent 
Relations  and  Corporate  Liaison  to  the 
Assistant  Secretary  for 
Intergovernmental  and  Interagency 
Affairs.  Effective  April  8,  2003. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Management/Chief 
Information.  Effective  April  9,  2003. 

I  Confidential  Assistant  to  the  Chief  of 
Staff.  Effective  April  10,  2003. 

Deputy  Director  of  Communications 
to  the  Director  for  Public  Affairs 
(Conununications  Director).  Effective 
April  10,  2003. 

Deputy  Secretary's  Regional 
Representative-Region  VII  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  April  11,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Management/Chief 
Information  Officer.  Effective  April  18, 
2003. 

Department  of  Energy 

Advisor  for  Legislative  Affairs  to  the 
Assistant  Secretary  for  Conservation  and 
Renewable  Energy.  Effective  April  2, 
2003. 

Senior  Policy  Advisor  to  th^  Secretary 
for  the  Department  of  Energy.  Effective 
April  4,  2003. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Conservation  and 
Renewable  Energy.  Effective  April  4, 
2003. 

Special  Assistant  for 
Intergovernmental  Affairs  to  the 
Assistant  Secretary  for  Energy 
(Environmental  \tenagement).  Effective 
April  11,  2003. 

Chief  of  Staff/Senior  Policy  Advisor 
for  North  American  Affairs  to  the 
Assistant  Secretary  for  International 
Affairs.  Effective  April  17,  2003. 

Special  Assistant  to  the  Director  for 
Scheduling  and  Advance.  Effective 
April  24,  2003. 

Department  of  Health  and  Human 
Services 

Senior  Advisor  to  the  Assistant 
Secretary  for  Legislation.  Effective  April 
17.2003. 

Department  of  H'^meland  Security 

Executive  Assistant  to  the  Director  for 
National  Capital  Region  Coordination. 
Effective  April  2,  2003. 


Director  for  Local  Affairs  to  the 
Director  for  State  and  Local  Affairs. 
Effective  April  7,  2003. 

Director  for  State  Affairs  to  the 
Director  for  State  and  Local  Affairs. 
Effective  April  10,  2003. 

Special  Assistant  to  the  Director  for 
Citizenship  and  Immigration  Services. 
Effective  April  9,  2003. 

Press  Assistant  to  the  Assistant 
Secretary  for  Public  Affairs.  Effective 
April  11,  2003. 

Business  Liaison  to  the  Special 
Assistant  to  the  Secretary,  Private 
Sector.  Effective  April  14,  2003. 

Director  of  Speechwriting  to  the 
Assistant  Secretary  for  Public  Affairs. 
Effective  April  15,  2003. 

Business  Analyst  to  the  Special 
Assistant  to  the  Secretary,  Private 
Sector.  Effective  April  17,  2003. 

Policy  Analyst  to  the  Deputy  Chief  of 
Staff  (Policy).  Effective  April  18,  2003. 

Press  Secretary  for  Science  and 
Technology  to  the  Assistant  Secretary 
for  Public  Affairs.  Effective  April  23, 
2003. 

Executive  Assistant  to  the  Assistant 
Secretary  for  Plans,  Programs  and 
Budgets.  Effective  April  24,  2003. 

Associate  Executive  Secretary 
(Internal  Coordination)  to  the  Executive 
Secretary.  Effective  April  24,  2003. 

Staff  Assistant  to  the  Deputy  Secretary 
for  the  Department  of  Homeland 
Security.  Effective  April  24,  2003. 
Special  Assistant  to  the  Under 
Secretary  for  Management.  Effective 
April  24,  2003. 

Scheduler  to  the  Under  Secretary  for 
Management.  Effective  April  24,  2003. 

Department  of  Housing  and  Urt>an 
Development 

Special  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  April  4,  2003. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Relations.  Effective 
April  29,  2003. 

Deputy  Assistant  Secretary  for 
hitergovemmental  Relations  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Relations. 
Effective  April  30,  2003. 

Department  of  the  Interior 

Coimselor  to  the  Assistant  Secretary 
for  Indian  Affairs.  Effective  April  29, 
2003. 

Hispanic  Media  Outreach  to  the 
Director  for  Commimications.  Effective 
April  30,  2003. 

Department  of  Justice  ' 

Coimsel  to  the  Assistant  Attorney 
General.  Effective  April  2,  2003. 


Special  Assistant  to  the  Assistant 
Attorney  General,  Criminal  Division. 
Effective  April  2,  2003. 

Special  Assistant  to  the  Director  for 
Conununity  Oriented  Policing  Services. 
Effective  April  22,  2003. 

Counsel  to  the  Associate  Attorney 
General.  Effective  April  22,  2003. 

Staff  Assistant  to  Uie  Assistant 
Attorney  General  for  the  Tax  Division. 
Effective  April  30,  2003. 

Department  of  Labor 

Deputy  Director  to  the  Director  for 
Faith-Based  and  Community  Initiatives. 
Effective  April  4,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Administration  and 
Management.  Effective  April  11,  2003. 

Staff  Assistant  to  the  Director  for 
Public  Liaison.  Effective  April  11,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Employment  Standards. 
Effective  April  15,  2003. 

Staff  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  April  22, 
2003. 

Department  of  State 

Special  Assistant  to  the  Assistant 
Secretary  for  African  Affairs.  Effective 
April  14,  2003. 

Foreign  Affairs  Officer  to  the 
Assistant  Secretary  for  Intelligence  and 
Research.  Effective  April  14,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  African  Affairs.  Effective 
April  24,  2003. 

Department  of  Transportation 

Senior  Policy  Advisor  to  the 
Administrator  for  the  Maritime 
Administration.  Effective  April  2,  2003. 

Assistant  to  the  Secretary  for  Policy  to 
the  Secretary  for  Transportation. 
Effective  April  9,  2003. 

Special  Assistant  to  the  Administrator 
for  Research  and  Special  Programs 
Administration.  Effective  April  9,  2003. 

Director  for  Public  and  Consumer 
Affairs  to  the  Administrator  for  the 
Federal  Motor  Carrier  Safety 
Administration.  Effective  April  9,  2003. 

Department  of  the  Treasury 

Senior  Advisor  to  the  Under  Secretary 
for  Domestic  Finance.  Effective  April  9, 
2003. 

Special  Assistant  to  the  Director  for 
Strategic  Planning,  Scheduling  and 
Advance.  Effective  April  14,  2003. 

Special  Assistant  to  the  Assistant 
Secretary  (Deputy  Under  Secretary)  for 
International  Affairs.  Effective  April  24. 
2003. 

Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  Affairs. 
Effective  April  29,  2003. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  April  29,  2003. 
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Special  Assistant  to  the  Assistant 
Secretary  for  Legislative  Afiiairs. 
Effective  April  29.  2003. 

Environniental  Protection  Agency 

Special  Assistant  to  the  Associate 
Administrator  for  Congressional  and 
Intergovernmental  Relations.  Effective 
April  29,  2003. 

Senior  PoUcy  Advisor  to  the  Deputy 
Assistant  Administrator  for  Water. 
Effective  April  30,  2003. 

National  Endoivment  for  the  Arts 

Speechwriter  to  the  Chairman  for  the 
National  Endowment  for  the  Arts. 
Effective  April  25,  2003. 

Director  for  Development  to  the 
Senior  Deputy  Chairman.  Effective  April 
29,  2003. 

Office  of  National  Drug  Control  Policy 

Legislative  Analyst  to  the  Associate 
Director  for  Legislative  Affairs.  Effective 
April  1,  2003. 

Confidential  Counsel  to  the  Deputy 
Director  for  Demand  Reduction. 
Effective  April  30,  2003. 

Office  of  Personnel  Management 

Deputy  Chief  of  Staff  to  the  Chief  of 
Staff.  Effective  April  24,  2003. 

Office  of  the  United  States  Trade 
Representative 

Deputy  Assistant  U.S.  Trade 
Representative  to  the  Assistant  U.S. 
Trade  Representative  for  Congressional 
Affairs.  Effective  April  1,  2003. 

Small  Business  Administration 

National  Director  for  Native  American 
Affairs  to  the  Associate  Deputy 
Administrator  for  Entrepreneurial 
Development.  Effective  April  9,  2003. 

National  Director — Matchmaking  to 
the  Associate  Deputy  Administrator  for 
Government  Contracts.  Effective  April 
16,  2003. 

Special  Assistant  to  the  Assistant 
Administrator  for  Congressional  and 
Legislative  Affairs.  Effective  April  18, 
2003. 

Social  Security  Administration 

Confidential  Assistant  to  the  Chief  of 
Staff.  April  25,  2003. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954-1958  Comp.,  P.218. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 

(FR  Doc.  03-16742  Filed  7-2-03;  8:45  am] 
BNJJNGCOOE  6325-38-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  written  request,  copies  available  from: 
Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549. 
Extension: 
Rule  17AC2-2  and  Form  TA-2.  SEC  File 
No.  270-298.  OMB  Control  No.  3235- 
0337. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  t>elow. 

•  Rule  17Ac2-2  and  Form  TA-2 
(OMB  Control  No.  3235-0337;  SEC  File 
No.  270-298). 

Rule  17Ac2-2, 17  CFR  240.17Ac2-2, 
and  Form  TA-2  imder  the  Securities 
Exchange  Act  of  1934  require  transfer 
agents  to  file  an  annual  report  of  their 
business  activities  with  the 
Commission.  The  amount  of  time 
needed  to  comply  with  the  requirements 
of  Rule  17Ac2-2  and  Form  TA-2  varies. 
From  the  total  1,210  registered  transfer 
agents,  approximately  300  registrants 
would  be  required  to  complete  only 
Questions  1  through  4  and  the  signature 
section  of  amended  Form  TA-2,  which 
we  estimate  would  take  each  registrant 
about  30  minutes,  for  a  total  biuden  of 
150  homs  (300  X  .5  hours). 
Approximately  410  registrants  would  be 
required  to  answer  Questions  1  through 
5, 10,  and  11  and  the  signatiu^  section, 
which  we  estimate  would  take  about  1 
hour  and  30  minutes,  for  a  total  of  615 
hours  (410  X  1.5  hours).  The  remaining 
registrants,  approximately  500,  would 
be  required  to  complete  the  entire  Form 
TA-2,  which  we  estimate  would  take 
about  6  hours,  for  a  total  of  3000  hours 
(500  X  6  hours).  We  estimate  that  the 
total  burden  would  be  3,765  hours  (150 
hours  +  615  hovus  +  3000  hours). 

We  estimate  that  the  total  cost  of 
reviewing  and  entering  the  information 
reported  on  the  Forms  TA-2  for 
respondents  is  $31.50  per  hour.  The 
Commission  estimates  that  the  total  cost 
would  be  $118,597.50  annually  ($31.50 
X  3,765). 

Rule  17Ac2-2  does  not  involve  the 
collection  of  confidential  information. 
Please  note  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  control  number. 


General  comments  regarding  the 
estimated  burden  hoiu^  should  be 
directed  to  the  following  persons:  (i) 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10102,  New  Executive  Office 
Building,  Washington,  DC  20503;  and 
(ii)  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Secmities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  June  26,  2003.  < 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-16885  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

SutMnission  for  OMB  Review; 
Comment  Request 

Upon  written  request,  copies  available  from: 
Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street,  NW..  Washington.  DC 
20549. 

Extension: 
Form  2-E,  Rule  609.  SEC  File  No.  270-222. 
OMB  Control  No.  3235-0233. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Form  2-E  under  the  Securities  Act  of 
1933,  Report  of  Sales  Pursuant  to  Rule 
609  of  Regidation  E;  and  Rule  609  imder 
the  Securities  Act  of  1933,  Report  of 
Sales. 

Form  2-E  (17  CFR  239.201)  is  used  by 
small  business  investment  companies  or 
business  development  companies 
engaged  in  limited  offerings  of  securities  v 
tb  report  semi-annually  the  progress  of 
the  offering,  including  the  number  of 
shares  sold.  The  form  solicits  * 

information  such  as  the  dates  an 
offering  has  commenced  and  has  been 
completed,  the  niunber  of  shares  sold       ' 
and  still  being  offered,  amounts 
received  in  the  offering,  and  expenses 
and  imderwriting  discoimts  incvirred  in 
the  offering.  This  information  assists  the 
staff  in  determining  whether  the  issuer 
has  stayed  within  the  limits  of  an 
offering  exemption. 
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Form  2-E  must  be  filed  semi-annually 
during  an  offering  and  as  a  final  report 
at  the  completion  of  the  offering.  Less 
frequent  filing  would  not  allow  the 
Commission  to  monitor  the  progress  of 
the  limited  offering  in  order  to  ensure 
that  the  issuer  was  not  attempting  to 
arvoid  the  normal  registration  provisions 
of  the  securities  laws. 


During  the  calendar  year  2002,  there 
were  four  filings  of  Form  2-E  by  two 
respondents.  The  Commission 
ejstimates,  based  on  its  experience  with 
disclosure  documents  generally  and 
Form  2-E  in  particular,  and  based  on 
i^ormal  contacts  with  the  investment 
cbmpany  industry,  that  the  total  annual 
burden  associated  with  information 
cpllection.  Form  2-E  preparation,  and 
submission  is  four  hours  per  filing  or  16 
.hours  for  all  respondents. 

j  The  estimates  of  average  burden  hours 
are  made  solely  for  the  purposes  of  the 
Act  and  are  not  derived  fi^m  a 
comprehensive  or  even  representative 
survey  or  study  of  the  cost  of 
Commission  rules  and  forms. 

Form  2-E  does  not  involve  any 
recordkeeping  requirements.  The 
information  required  by  the  form  is 
mandatory  and  the  information 
provided  will  not  be  kept  confidential. 
The  Commission  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
cc^ntrol  niunber. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  foUovdng  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Director/CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  June  23,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-16886  Filed  7-2-03;  8:45  am) 

BiLUMS  CODE  M1(M>1-P 


SECURITIES  ANCUUCHANGE 
COMMISSION 

[File  No.  1-14137] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  the  American  Stock 
Exchange  LLC  (HLM  Design,  inc., 
Common  Stock,  $.001  par  value) 

June  27,  2003. 

HLM  Design.  Inc.,  a  Delaware 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  {"Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.001  par  value  ("Security"), 
from  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of  Delaware, 
in  which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Board  of  Directors  ("Board")  of 
the  Issuer  .approved  resolutions  on  June 
20,  2003  to  withdraw  the  Issuer's 
Security  from  listing  on  the  Amex.  The 
Board  of  the  Issuer  states  that  it  is  taking 
such  action  for  the  following  reasons:  (i) 
The  current  trading  market  for  the 
Issuer's  Security  does  not  provide 
liquidity  for  the  Issuer's  stockholders  or 
realistic  potential  for  share  appreciation 
and  otherwise  limits  the  Issuer's  ability 
to  engage  in  transactions  based  on  the 
Issuer's  true  enterprise  value;  and  (ii) 
ongoing  audit  and  legal  fees,  stock 
exchange  fees,  the  costs  of  investor 
relations,  press  releases  and  annual 
reports,  director  and  officer  liability 
insurance  premiums  attributable  to  the 
Issuer's  public  company  status,  and 
potential  additional  costs  and  related 
management  time  and  attention 
associated  with  compliance  with  the 
Sarbanes-Oxley  Act  and  related 
rulemaking  from  the  Amex  and  the 
Commission  represent,  collectively,  a 
substantial  annual  burden  to  the 
Company. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  3  shall  not  affect  its  obligation  to  be 


■15U.S.C.  78/(d). 
M7CFR240.:2d2-2(d). 
M5  U.S.C.  78y(b). 


registered  under  section  12(b)  of  the 
Act.-* 

Any  interested  person  may,  on  or 
before  July  18,  2003,  submit'by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  oil  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc.  03-16813  Filed  7-2-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  io  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  July  7,  2003: 

A  Closed  Meeting  will  be  held  on 
Tuesday,  July  8,  2003  at  2  p.m.,  and  an 
Open  Meeting  will  be  held  on  Thursday, 
July  10,  2003,  at  2  p.m.  in  Room  1C30, 
the  William  O.  Douglas  Room. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the  , 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7).  (9}(B)  and  (10) 
and  17  CFR  200.402(a)(3).  (5),  (7).  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  July  8, 
2003  will  be: 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Institution  and  settlement  of 
injunctive  actions; 


*  15  U.S.C.  7Sl[g). 

5  17CFR200.3D-3(a){l). 
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Formal  orders  of  investigation; 

Post-argument  discussion;  and 

Opinions. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Thursday,  July 
10.  2003  will  be: 

1.  The  Commission  will  hear  oral  argument 
on  an  appeal  by  the  Division  of  Enforcement 
and  the  Office  of  the  Chief  Accountant  from 
an  initial  decision  of  an  administrative  law 
judge.  The  law  judge  found  that  Michael  J. 
Marrie  and  Brian  L.  Berry  did  not  engage  in 
improper  professional  conduct  within  the 
meaning  of  Rule  of  Practice  102(e)  during  the 
course  of  an  audit  by  the  accounting  firm  of 
Coopers  &  Lybrand  LLP  (Coopers)  of  the  1994 
fiscal  year  financial  statements  of  California 
Micro  Devices,  Inc.  (CMD),  a  public 
comjjany.  Marrie,  a  certified  public 
accountant  and  former  partner  with  Coopers, 
was  the  engagement  partner  for  the  audit  of 
CMD.  Berry,  a  certified  public  accountant 
and  former  manager  with  Coopers,  was  the 
audit  manager  for  the  CMD  audit. 

The  Division  alleges  that  Marrie  and  Berry 
recklessly  failed  to  comply  with  applicable 
standards  of  professional  conduct  in  their 
audit  of  CMD's  1994  fiscal  year  financial 
statements  in  three  areas:  (a)  CMD's  write-off 
of  $12  million  of  accounts  receivable;  (b) 
contirmation  of  CMD's  accounts  receivable, 
and  (c)  CMD's  sales  returns  and  allowances 
for  sale  returns.  The  Division  maintains  that 
Marrie  and  Berry  recklessly  failed  to  conduct 
the  audit  in  accordance  with  Generally 
Accepted  Auditing  Standards  as  a  result  of 
their  failure  to  exercise  professional 
skepticism  and  to  obtain  sufficient  competent 
evidential  matter  with  respect  to  these  audit 
areas. 

Among  the  issues  likely  to  be  considered 
are: 

a-  Whether  respondents  committed  the 
alleged  violations;  and 

b.  if  so.  whether  sanctions  should  be 
imposed  in  the  public  interest. 

2.  The  Commission  will  also  hear  oral 
argument  on  an  appeal  by  Michael  A. 
Flanagan,  Ronald  O.  Kindschi,  and  Spectrum 
Administration,  Inc.  of  an  initial  decision  of 
an  administrative  law  judge.  During  the 
period  covered  by  this  Commission 
proceeding,  Flanagan  and  Kindschi  were 
registered  representatives  with  FSC 
Securities  Corporation,  a  registered  broker- 
dealer.  Kindschi  also  was  associated  with 
Spectrum  Administration,  a  registered 
investment  adviser. 

The  law  judge  found  that  Flanagan  and 
Kindschi  willfully  violated  Section  17(a)  of 
the  Securities  Act  of  1933,  Section  10(b)  of 
the  Securities  Exchange  Act  of  1934,  and 
Rule  lOb-5  thereunder.  The  law  judge  also 
found  that  Spectrum  Administration  violated 
Sections  206(1)  and  (2)  of  the  Investment 
Advisers  Act  of  1940,  and  that  Kindschi,  in 
his  role  as  an  associated  person  of  Spectrum 
Administration,  aided  and  abetted  Spectrum 
Administration's  violations.  The  law  judge 
concluded  that  the  Respondents  committed 
fraud  by  steering  certain  customers  to 
purchase  Class  B  shares  in  various  mutual 
funds  without  disclosing  all  material  facts 
regarding  the  costs  associated  with  those 
purchases,  thereby  depriving  these  customers 


of  the  discounts  on  sales  charges  that  would 
have  been  applicable  to  their  investments 
had  the  customers  purchased  Class  A  shares 
in  like  amounts. 

Based  on  these  violations,  the  law  judge 
suspended  Flanagan  from  association  with 
any  broker  or  dealer  for  four  months,  and 
ordered  him  to  pay  a  civil  money  penalty  of 
$10,000  and  to  disgorge  $12,469.  The  law 
judge  suspended  Kindschi  from  association 
with  any  broker,  dealer,  or  investment 
adviser  for  three  months,  and  ordered  him  to 
pay  a  civil  money  penalty  of  $7,500,  and  to 
disgorge  $3,762.  The  law  judge  also  censured 
Spectrum  Administration  and  imposed 
cease-and-desist  orders  on  Flanagan, 
Kindschi,  and  Spectrum  Administration. 

Among  the  issues  likely  to  be  considered 
are: 

a.  Whether  respondents  committed  the 
alleged  violations;  and 

b.  if  so,  whether  sanctions  should  be 
imposed  in  the  public  interest. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted, 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  June  30,  2003. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  03-17001  Filed  6-30-03;  4:36  pmj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48101;  File  No.  SR-AMEX- 
2003-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendments  No.  1  and  2  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Dissemination  of 
Option  Quotations 

)une  26,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"},»  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  April  4, 
2003,  the  American  Stock  Exchange, 
LLC  ("Amex"  or  "Exchange"')  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Amex.  On 
May  15,  2003,  the  Amex  filed 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  June  12,  2003,  the  Amex 


filed  Amendment  No.  2  to  the  proposed 
rule  change.*  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  permit  the 
dissemination  of  option  quotes  in  sizes 
of  less  than  ten  (10)  contracts.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  text  is  italicized  and 
proposed  deleted  text  is  [bracketed]. 
***** 

Rule  958A.  Application  of  the  Firm 
Quote  Rule 

(a)  No  Change 

(b)  No  Change 

(c)  Obligations  of  a  Responsible 
Broker  or  Dealer — 

(i)  Pursuant  to  SEC  Rule  1 1  Acl-1 
each  responsible  broker  or  dealer  for 
each  series  of  each  listed  option  class 
shall  promptly  commimicate  to  the 
Exchange  its  best  bid,  best  offer, 
quotation  size  and  aggregate  quotation 
size.  No  responsible  broker  or  dealer 
shall  communicate  a  quotation  size  or 
aggregate  quotation  size  for  less  than 
(ten]  one  contract[sl.  This  obligation 
may  be  fulfilled  by  the  use  of  an 
automated  quotation  system. 

(A)  Subject  to  the  provisions  of 
paragraph  (d)  of  this  rule,  each 
responsible  broker  or  dealer  shall  be 
obligated  to  execute  any  customer  order 
in  an  option  series  in  an  amount  up  to 
its  published  quotation  size. 

(B)  Subject  to  the  provisions  of 
paragraph  (d)  of  this  rule,  each 
responsible  broker  or  dealer  shall  be 
obligated  to  execute  any  order  for  the 
account  of  a  U.S.  registered  or  foreign 
broker  or  dealer  in  a  listed  option  in  an 
amount  up  to  the  quotation  size 
established  and  periodically  published 
by  the  Exchange  which  quotation  size 
shall  be  for  at  least  one  contract. 

(C)  Subject  to  the  provisions  of 
paragraph  (d)  of  this  Rule,  each 
responsible  broker  or  dealer  shall 
comply  with  the  Thirty  Second 
Response  provisions  set  forth  in 
paragraph  (d)(3)  of  SEC  Rule  llAcl-1. 


'  15  U.S.C.  78s<bKl). 

'  17  CFR  240.196-4. 

'  See  Letter  from  Jeffrey  P.  Bums,  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  May  12,  2003  ("Amendment 


No.  1").  In  Amendment  No.  1,  the  Exchange  made 
modifications  to  the  purpose  section  of  this  notice 
to  provide  more  detail  and  specificity  regarding  the 
proposal.  The  substance  of  Amendment  No.  1  has 
tjeen  incorporated  in  this  notice  in  its  entirety. 
*  See  Letter  ftrim  Jeffrey  P.  Bums,  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  June  11.  2003  ("Amendment 
No.  2").  In  Amendment  No.  2,  the  Exchange  made 
minor  technical  amendments  to  language  in  the 
purpose  section.  The  substance  of  Amendment  Na 
2  has  been  incorporated  in  this  notice  in  its 
entirety. 
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(ii)  No  Change 
(d)  No  Change 

( )oiiunentary 

.01    No  specialist  or  registered 
options  trader  shall  be  deemed  to  be  a 
nasponsible  broker  or  dealer  with 
raspect  to  a  published  bid  or  offer  that 
is  erroneous  as  a  result  of  an  error  or 
amission  made  by  the  Exchange  or  any 
quotation  vendor.  If  a  pubhshed  bid  or 
published  offer  is  accurate  but  the 
published  quotation  size  (or  published 
aggregate  quotation  size,  as  the  case  may 
be)  associated  with  it  is  erroneous  as  a 
result  of  an  error  or  omission  made  by 
the  Exchange  or  any  quotation  vendor, 
then  the  specialist  and  registered 
options  traders  responsible  for  the 
published  bid  or  published  offer  shall 
be  obligated  as  set  forth  in  paragraph  (c) 
of  Rule  llAcl-1  but  only  to  the  extent 
of  [ten]  one  contract[s]. 
.02    No  Change 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

|In  its  filing  with  the  Commission,  the 
Apxex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

l.jPurpose 

In  2001,  the  Exchange  amended  the 
firm  quote  requirement  in  Amex  Rule 
958A  to  accommodate  the  appHcation  of 
Rule  llAcl-1  (the  "Quote  Rule")  under 
the  Act.  5  The  amendments  to  the 
Commission's  Quote  Rule  in  2000  were 
made  to  apply  the  firm  quote 
requirements  to  the  option  exchanges 
and  option  market  makers,  thereby, 
requiring  a  corresponding  revision  to 
the  rules  of  the  options  exchanges.^  At 
that  time,  the  Amex  proposed  in  Rule 
958A  that  "no  responsible  broker  or 
dealer  shall  communicate  a  quotation 


^See  Securities  Exchange  Act  Release  No.  44145 
(April  2,  2001),  66  FR  18662  (April  10,  2001);  and 
Securities  Exchange  Act  Release  No.  44383  (June  1, 
2001).  66  FR  30959  (June  8.  2001). 

*  See  Securities  Exchange  Act  Release  No.  43591 
(November  17.  2000),  65  FR  75439  (December  1. 
2000). 


size  or  aggregate  quotation  size  for  less 
.   than  ten  (10)  contracts." 

In  applying  the  Quote  Rule  to  the 
options  markets,  the  Commission  has 
given  the  options  exchanges  the 
flexibility  to  determine  whether  they 
will  collect  from  responsible  brokers  or 
dealers  and  make  available  to  quotation 
vendors  the  size  associated  with  each 
quotation  or  choose  instead  to  establish 
by  rule  the  size  for  which  their 
disseminated  bid  and  offer  in  each 
option  series  is  firm  and  not  collect  and 
disseminate  size  with  each  quotation. 
The  Commission  has  also  given  the 
options  exchanges  the  flexibility  to 
disseminate  quotations  with  sizes  at 
which  the  specialist  and  registered 
traders  are  firm  for  customer  accounts, 
and,  at  the  same  time,  establish  by  rule 
a  different  size  for  which  specialists  and 
registered  traders  must  be  firm  for 
orders  from  the  accounts  of  broker- 
dealers. 

As  indicated  above,  the  Amex 
previously  determined  that  it  would 
disseminate  a  size-often  (10)  contracts 
for  all  of  its  option  quotations  regardless 
of  the  underlying  "actual"  size 
associated  with^uch  quote.  In 
connection  with  the  dissemination  of 
option  quotations,  the  Exchange 
amended  and  received  Commission 
approval  of  Amex  Rule  958A  requiring 
that  the  commimicated  and 
disseminated  size  be  a  minimum  of  ten 
(10)  contracts.  Therefore,  responsible 
brokers  or  dealers  on  the  Amex  are 
required  to  disseminate  a  minimmn  size 
often  (10)  contracts  for  all  options 
quotations  regardless  of  whether  such 
quotations  may  represent  a  customer  or 
broker-dealer  order. 

The  operation  of  Amex  Rule  958A  in 
paragraph  {c)(i)(A)  requires  that  each 
responsible  broker  or  dealer  execute 
customer  orders  in  an  option  series  in 
an  amount  up  to  its  published  quotation 
size.  As  a  result,  specialists  and 
registered  options  traders  ("ROTs")  are 
required  to  be  firm  for  customer  orders 
of  up  to  10  contracts  regardless  of  the 
actual  size  of  the  customer  order. 
Paragraph  (c)(i)(B)  of  Amex  Rule  958A 
provides  that  specialists  and  ROTs  are 
obUgated  to  be  firm  for  the  account  of 
broker-dealer  orders,  including  foreign 
broker-dealers,  for  at  least  one  (1) 
contract. 

The  effect  of  the  instant  proposal  will 
be  that  if  the  disseminated  quotation  on 
behalf  of  a  customer  order  is  for  an 
order  of  less  than  ten  (10)  contracts,  the 
Exchange  would  no  longer  disseminate 
aminimumsizeof  ten  (10)  contracts, 
but  instead,  would  disseminate  the 
actual  size  of  the  associated  customer 
order.  As  a  result,  the  responsible  broker 
or  dealer  would  not  be  required  to 


execute  a  minimum  size  of  ten  (10) 
contracts  for  a  customer  order  that  has 
an  actual  size  of  less  than  ten  (10) 
contracts.  Therefore,  under  the 
proposed  amendment  to  Amex  Rule 
958A,  the  responsible  broker  or  dealer 
will  now  be  firm  to  customers  based 
upon  the  actual  size  of  the  order  rather 
than  an  artificial  minimum  often  (10) 
contracts.^  The  proposed  rule  change 
also  provides  for  a  corresponding 
amendment  to  Commentary  .01  to  Amex 
Rule  958A  so  that  the  specialist  and 
ROT  responsible  for  the  published  bid 
or  offer  is  obligated  for  one  (1)  contract 
rather  than  ten  (10)  contracts  in 
connection  vnth  an  erroneous  bid  or 
offer  that  is  the  result  of  an  error  or 
omission  by  the  Exchange  or  a  quotation 
vendor. 

For  purposes  of  the  application  of  the 
Options  Intermarket  Linkage  (the 
"Linkage"),  the  Amex  represents  that 
the  proposal  will  not  affect  the 
Exchange's  Linkage  rules.  In  particular, 
"Firm  Customer  Quote  Size"  «  and 
"Firm  Principal  Quote  Size"  «  as 
defined  in  Amex  Rule  940  will  not  be 
revised.io  Accordingly,  the  obligation  of 


'An  example  of  the  rule's  current  operation  is  as 
follows:  An  Exchange  specialist  disseminates  a 
market  of  2  bid.  2.20  asked,  in  a  particular  option 
series  at  the  minimum  size  of  10  contracts.  An 
incoming  order  to  buy  one  contract  for  2.10  is 
entered  making  the  new  best  bid  and  offer  2.10  bid. 
2.20  asked.  The  Exchange  disseminates  10  contracts 
as  the  size  of  the  2.10  bid.  If  a  market  order  to  sell 
10  contracts  is  then  entered  in  that  series,  the 
responsible  broker-dealer  (generally  the  specialist) 
is  obligated  to  buy  the  9  contracts  at  a  price  of  2.10. 
This  proposal  would  eliminate  the  responsible 
broker  or  dealers  obligation  to  be  firm  for  the 
balance  between  the  actual  size  of  a  customer  limit 
order  and  ten  contracts  as  illustrated  under  this 
example. 

"Exchange  Rule  940(b)(7)  defines  "Firm 
Customer  Quote  Size"  as  the  lesser  of:  (a)  The 
number  of  option  contracts  that  the  Participant 
Exchange  sending  a  P/A  Order  guarantees  it  will 
automatically  execute  at  its  disseminated  quotation 
in  a  series  of  an  Eligible  Option  Class  for  Public 
Customer  orders  entered  directly  for  execution  in 
that  market;  or  (b)  the  number  of  option  contracts 
that  the  Participant  Exchange  receiving  a  P/A  Order 
guarantees  it  will  automatically  execute  at  its 
disseminated  quotation  in  a  series  of  an  Eligible 
Option  Class  for  Public  Customer  orders  entered 
directly  for  execution  in  that  market.  The  number 
shall  be  at  least  10. 

'Exchange  Rule  940(b)(8)  defines  "Firm  Principal 
Quote  Size"  as  the  number  of  options  contracts  that 
a  Participant  Exchange  guarantees  it  will  execute  at 
its  disseminated  quotation  for  incoming  Principal 
Orders  in  an  Eligible  Option  Class.  This  number 
shall  be  at  least  10. 

">  See  Securities  Exchange  Act  Release  Nos. 
43086  (July  28,  2000).  65  FR  48023  (August  4.  2000) 
(Original  Linkage  Plan  Approval);  44482  (June  27. 
2001).  66FR  35470  (July  5.  2001)  (Plan  Amendment 
No.  1  Approval);  46001  (May  30.  2002).  67  FR 
38687  (June  5,  2002)  (Plan  Amendments  No.  2  and 
3  Approval);  47298  (January  31,  2003),  68  FR  6524 
(February  7,  2003)  (Plan  Amendment  No.  4 
Approval);  47274  (January  29,  2003),  68  FR  5313 
(February  3.  2003)  (Plan  Amendment  No.  5 
Approval);  and  47297  (January  31,  2003),  68  FR 

Coatinufd 


39994 


Federal  Register /Vol.  68,  No.  128 /Thursday,  July  3,  2003 /Notices 


the  specialist  to  execute  at  least  a  size 
often  (10)  contracts  will  be  unchanged 
in  connection  with  Linkage  Orders. 
With  respect  to  automatic  executions 
("Auto-Ex")  outside  of  Link^e,  the 
proposed  change  will  not  affect  the 
current  minimum  Auto-Ex  size  of  ten 
(10)  contracts.  Accordingly,  orders  that 
are  not  Auto-Ex  eligible ' '  or  are  subject 
to  an  exception  in  Amex  Rule  933(f), 
will  be  manually  handled  by  the 
specialist  and  will  receive  an  execution 
size  of  up  to  the  disseminated  size  of  the 
quoted  market. 

The  Exchange  believes  that  the  instant 
proposal  to  revise  the  operation  of 
Amex  Rule  958A  so  that  option  quotes 
are  disseminated  in  actual  size  should 
provide  greater  transparency  to 
investors  and  the  marketplace  because 
the  actual  size  of  orders  will  be 
disclosed  rather  than  an  artificial 
minimum  size.  In  addition,  the  Amex 
further  believes  that  the  proposal  to 
disseminate  the  actual  size  of  quotes 
will  better  reflect  the  true  state  of 
liquidity  being  offered  at  that  time  by 
the  trading  crowd.  The  Exchange  notes, 
that  as  a  result  of  the  proposed  rule 
change,  the  responsible  broker  or  dealer 
would  be  permitted  to  disseminate  a 
size  of  less  than  ten  (10)  contracts. 
Currently,  the  responsible  broker  or 
dealer  is  required  to  disseminate  a  size 
of  at  least  ten  (10)  contracts. 

The  Exchange  submits  that  the 
adoption  of  this  proposal  will  foster 
increased  competition  by  the  Amex 
against  markets  that  disseminate  quotes 
with  actual  size.  The  Auto-Ex  system  at 
the  Amex  available  for  both  customer 
and  broker-dealer  orders  would  not  be 
impacted  by  this  proposal.  >2  in 


6526  (February  7,  2003)  (Approval  of  Amex  LinkaRe 
Rules). 

"The  minimum  eligible  Auto-Ex  size  is  ten  (10) 
contracts  while  the  maximum  eligible  Auto-Ex  size 
is  determined  by  the  Exchange  subject  to  a  500 
contract  ceiling  (except  in  the  case  of  options  on 
QQQs  which  may  be  2,000  contracU  for  the  two 
near  term  months  and  1,000  contracts  for  all  other 
months). 

"  See  Securities  Exchange  Act  Release  Nos. 
22610  (November  8.  1985).  50  FR  47480  (November 
18,  1985)  (pilot  program  for  XMI  options);  23544 
(August  20,  1986),  51  FR  30601  (August  27,  1986) 
(permanent  approval  of  XMI  pilot);  24714  (July  17. 
1987),  52  FR  28396  (July  29,  1987)  (expansion  to 
competitively  traded  options);  and  46479 
(September  10,  2002),  67  FR  58654  (September  17, 
2002)  (automatic  execution  of  broker-deiler  option 
orders).  Auto-Ex  is  an  automated  execution  system 
that  enables  member  firms  to  route  public  customer 
market  and  limit  orders  in  options  for  automatic  . 
execution  at  the  bid  or  offer  at  the  time  the  order 
is  entered.  Auto-Ex  executes,  at  the  displayed  bid 
or  offer,  customer  market  and  immediately 
executable  limit  option  orders  up  to  a  specified 
number  of  contracts  routed  through  the  Common 
Message  Switch  (CMS")  and  the  Amex  Order  File 
("AOF").  There  are,  however,  some  situations  in 
which  orders  otherwise  ehgible  for  execution  on 
Auto-Ex  are  routed  to  the  specialist's  book,  known 


addition,  the  dissemination  of  actual 
size  quotes  should  also  enable 
specialists  and  ROTs  to  better  manage 
their  risks  by  enabling  such  specialists 
and/or  ROTs  to  reflect  the  size  in  quotes 
based  on  market  foctors  rather  than 
regulatory  requirements.  The  Amex 
seeks  through  this  proposal  to  match 
other  option  exchanges  that  currently 
are  able  to  disseminate  actual  size 
market  quotations  for  customer  orders.  ^^ 
We  believe  that  this  proposal  should 
lead  to  increased  competition  on  the 
basis  of  size  among  the  options 
exchanges,  enabling  investors  to  receive 
better  executions. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act,'* 
in  general,  and  fiuthers  the  objectives  of 
section  6(b), '^  in  particular,  in  that  they 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


as  the  Amex  Options  Display  Book  or  "AODB,"  for 
an  execution.  These  situations  occur  when  (i)  the 
best  bid  or  offer  is  represented  by  a  limit  order  on 
the  AODB.  (ii)  the  best  bid  or  offer  is  lo<*ed  or 
crossed,  (iii)  there  is  a  better  bid  or  offer  being 
displayed  by  a  competing  market,  or  (iv)  when 
certain  systems  allowable  parameters  have  been 
exceeded. 

"  See  Securities  Exchange  Act  Release  Nos. 
46325  (August  8,  2002),  67  FR  53376  (August  15, 
2002)  (Phbt  2002-15);  46029  (June  4,  2002),  67  FR 
40362  (June  12,  2002)  (PCX  2002-30);  and  45676 
(March  29,  2002),  67  FR  16478  (April  5,  2002) 
(CBOE  2001-70). 

'« 15  U.S.C.  78«[b). 

"15U.S.C.  78Hb)(5). 


(ii)  as  to  which  the  Amex  consents,  the 
Conunission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and  \ 

arguments  concerning  the  foregoing,    • 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written  ' 

submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
nde  change  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-24  and  should  be 
submitted  by  July  18,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-16884  Filed  7-2-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48106;  File  Nos.  SR-MYSE- 
2002-46  and  SR-NASD-2002-140] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.  and 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving  NYSE 
and  Nasdaq  Proposed  Rule  Changes 
and  Nasdaq  Amendment  No.  1  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  NYSE 
Amendments  No.  1  and  2  and  Nasdaq 
Amendments  No.  2  and  3  Thereto 
Relating  to  Equity  Compensation  Plans 

June  30,  2003. 

Id  Introduction 

!  On  October  7,  2002,  the  New  York 
Stock  Exchange,  hic.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
(MCoramission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder, 2  a  proposal  relating 
to  shareholder  approval  of  equity- 
compensation  plans  and  the  voting  of 
proxies.  On  October  11,  2002,  the  NYSE 
proposal  was  published  for  public 
comment  in  the  Federal  Register.  ^  On 
November  6,  2002,  the  NYSE  filed 
NYSE  Amendment  No.  1  to  the 
proposed  rule  change."  The  Commission 
received  a  total  of  30  comment  letters  on 
the  NYSE  proposal.^  On  June  20.  2003, 
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the  NYSE  filed  NYSE  Amendment  No. 
2  to  its  proposal.^ 


T 


fiSU.S.C.  78s(b)(1). 
h7CFR240.19b-4. 

*  See  Securities  Exchange  Act  Release  No.  46620 
(October  8.  2002),  67  FR  63486  ("Notice  of  the 
NYSE  Proposal").  The  Commission  also  published 
a  correction  to  the  Notice  of  the  NYSE  Proposal  to 
indicate  that  the  word  "less"  in  footnote  10  should 
be  dianged  to  "greater."  See  Securities  Exchange 
Art  Release  No.  44620A  (October  21.  2002),  67  FR 
65617  (October  25,  2002). 

*  See  letter  from  Darla  C.  Stuckey,  Corporate 
Secretary.  NYSE,  to  Nancy  ).  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division").  Commission,  dated  November  5,  2002 
("NYSE  Amendment  No.  1").  In  NYSE  Amendment 
Na  1 ,  the  NYSE  made  technical  corrections  to  its 
proposed  rule  language. 

^5ee  letters  to  Jonathan  G.  Katz,  Secretary, 
Commission,  from  Deborah  Ackerman.  Vice 
President  and  General  Counsel,  Southwest  Airlines 
Co.,  dated  October  15,  2002  ("Southwest  Airlines 
Letter");  Peter  C.  Qapman,  Senior  Vice  President 
and  Chief  Counsel,  Corporate  Governance,  Teacher 
Insurance  and  Annuity  Association  of  America 
College  Retirement  And  EquiUes  Fund  ("TIAA 
CREF"),  dated  October  24,  2002  ("TIAA  CREF 
Letter");  R.  Thomas  Bufienbarger,  International 
President,  International  Association  of  Machinists 
and  Aerospace  Workers  ("lAM"),  dated  October  22. 
2002  1"IAM  Utter");  Sarah  A.B.  Teslik.  Executive 
Director,  Council  of  Institutional  Investors  ("CH"), 
dated  October  24,  2002  ("Ol  Letter");  Unda  S. 
Selbach,  Global  Proxy  Manager,  Barclays  Global 
Investors,  dated  October  24,  2002  ("Barclays 
Letter");  Henry  I.  Morgenbasser  et  al.,  Allen  & 
Overy  et  al..  dated  October  31,  2002  ("Allen  & 


Overy  Letter");  Keith  Johnson,  Chief  Legal  Counsel. 
State  of  Wisconsin  Investment  Board  ("SWIB"), 
dated  October  31,  2002  ("SWIB  Letter");  Peter  A. 
Irwin.  Vice  President,  Legal  Services.  Consolidated 
Edison  Company  of  New  York,  Inc.  ( "conEdison"), 
dated  October  31,  2002  ("conEdison  Letter");  John 
P.  Clarson,  Assistant  Corporate  Secretary  and 
Senior  Corporate  Attorney,  Law  Department, 
RadioShack  Corporation,  dated  October  30,  2002 
(  RadioShack  Letter");  Paul  Lee,  Shareholder 
Engagement  Manager,  Hermes  Investment 
Management  Limited,  dated  October  29,  2002 
("Hermes  letter");  John  Endean,  President, 
American  Business  Conference  ("ABC"),  dated 
October  31,  2002  ("ABC  Letter");  James  P.  Hoffa, 
General  President.  International  Brotherhood  of 
Teamsters  ("IBT"),  dated  November  1,  2002  ( "IBT 
Letter ');  Dorothy  M.  Donohue,  Associate  Counsel, 
Investment  Company  Institute  ("ICl"),  dated 
November  1,  2002  ("IQ  Letter");  Damon  A.  Silvers, 
Associate  General  Council,  American  Federation  of. 
Labor  and  Congress  of  Industrial  Organizations 
("AFL-CIO"),  dated  November  1,  2002  ("AFL-QO 
Letter");  Nancy  Straus  Sundheim,  Senior  Vice 
President  and  General  Counsel,  Unisys  Corporation, 
dated  November  1,  2002  ("Unisys  Letter");  Michael 
R.  Fanning.  Chief  Executive  Officer.  Centra] 
Pension  Fund  of  the  International  Union  of 
Operating  Engineers  and  Participating  Employers 
("CPF"),  dated  October  29.  2002  ( "CPF  Letter '); 
Ted  White,  Director,  Corporate  Governance, 
California  Public  Employees'  Retirement  System 
( "CalPERS  •),  dated  October  31.  2002  ("CalPERS 
Letter");  Sheila  W.  Beckett,  Employees  Retirement 
System  of  Texas,  dated  October  30,  2QP2 
("Employee  Retirement  System  of  Texas  Letter '):  • 
Herbert  L.  Dryer,  Executive  Director,  State  Teachers 
Retirement  System  of  Ohio  ("STRS  Ohio"),  dated 
October  30,  200?  (STRS  Ohio  Letter");  William  G. 
Qark,  Deputy  Director.  New  Jersey  Division  of 
Investment  ("NJ  Division"),  Department  of 
Treasury,  dated  October  31,  2002  ( "NJ  Division 
Letter ');  James  E.  Heard,  Chief  Executive  Officer 
and  Patrick  McGum,  Vice  President  and  Special 
Counsel,  Institutional  Shareholder  Services  ("ISS '), 
dated  October  31,  2002  ("ISS  I  Utter");  Sullivan  & 
Cromwell,  dated  November  1,  2002  ("Sullivan  & 
Cromwell  Utter");  Ma»k  Heesen,  President, 
National  Venture  Capital  Association  ("NVCA "), 
dated  November  1,  2002  ("NVCA  1  Utter");  Marsha 
Richter,  Chief  Executive  Officer.  Lbs  Angeles 
County  Employees  Retirement  Associatian 
("LACERA"),  dated  November  7,  2002  ( "LACERA 
Utter");  Stanley  Keller,  Chair,  Committee  on 
Federal  Regulation  of  Securities,  American  Bar 
Association  ("ABA"),  Section  of  Business  Uw, 
dated  November  11.  2002  ("ABA  Letter");  Kay  R. 
H.  Evans,  Executive  Director,  Maine  State 
Retirement  System  ("MSRS"),  dated  October  28. 

2002  ("MSRS  Utter");  Jerome  Pella,  dated  October 
30.  2002  ("Pella  Letter");  Michael  Ryan,  Executive 
Vice  President  and  General  Counsel,  American 
Stock  Exchange  LLC  ("Amex").  dated  December  19, 

2003  ("Amex  I  Utter");  Qaudia  Crowley,  Vice 
President,  Listing  Qualifications,  Amex,  dated 
February  19.  2003  ("Amex  II  Utter ');  and  William 
and  Margaret  Gillespie,  dated  May  17,  2003 
(Gillespie  Utter"). 

*See  letter  from  Darla  C.  Stuckey.  Corporate 
Secretary,  NYSE,  to  Nancy  J.  Sanow.  Assistant 
Director,  Division,  Commission,  dated  June  20, 
2003  ("NYSE  Amendment  No.  2").  In  NYSE 
Amendment  No.  2,  the  NYSE  proposed  changes  to 
the  NYSE  proposal  based  on  discussions  with 
Commission  staff  and  in  response  to  the  comment 
letters.  As  discussed  below.  NYSE  Amendment  No. 
2,  among  other  things,  did  the  following:  (1) 
Clarified  the  terms  "equity  compensation  plan," 
"material  revision,"  and  "repricing";  (2)  defined 
"evergreen,"  "formula"  and  "discretionary"  plans; 
and  (3)  provided  new  transition  rules.  For  a  more 
detailed  description  of  NYSE  Amendment  No.  2. 
see  Section  n.A.,  infra. 


On  October  9,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stock  Market,  taic.  ("Nasdaq") 
filed  a  similar  proposal  relating  to 
shareholder  approval  for  stock  option 
plans  and  other  equity  compensation 
arrangements.  On  October  10.  2002, 
Nasdaq  filed  Nasdaq  Amendment  No.  1 
to  the  proposed  rule  change.^  On 
October  17,  2002,  the  Nasdaq  proposal, 
as  amended,  was  published  for 
comment  in  the  Federal  Register.^  The 
Commission  received  a  total  of  18 
comment  letters  on  the  Nasdaq 
proposal.9  On  March  24,  2003,  Nasdaq 
filed  Nasdaq  Amendment  No.  2  to  the 
proposed  rule  change.  i°  On  Jime  23, 
2003,  Nasdaq  filed  Nasdaq  Amendment 
No.  3  to  its  proposal."  This  order 


'  See  letter  firom  John  D.  Nachmann.  Senior 
Attorney,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
October  10.  2002  ("Nasdaq  Amendment  No.  1").  In 
Amendment  No  1,  Nasdaq  did  the  following:  (1) 
Made  technical  corrections  to  its  proposed  rule 
language;  (2)  clarified  the  exceptions  to  shareholder 
approval  for  tax  qualified,  non-discriminator>' 
employee  benefit  plans,  parallel  nonqualified  plans, 
and  plans  relating  to  an  acquisition  or  merger;  and 
(3)  clarified  in  the  purpose  section  of  its  filing  that 
it  was  proposing  to  make  conforming  changes  to 
NASD  Rules  4310(c)(l7)(A)  and  4320(e)(15)(A). 

'See  Securities  Exchange  Act  Release  No.  46649 
(October  11,  2002).  67  FR  54173  ("Notice  of  the 
Nasdaq  Proposal").  Nasdaq  represents  that  it  made 
a  technical  error  in  its  reprinting  of  the  original  rule 
t««t  of  NASD  Rule  4320(e)(15).  Nasdaq  is  not 
proposing  to  change  this  language.  Telephone 
conversation  between  Sara  Nelson  Bloom.  Associate 
General  Counsel,  Nasdaq,  and  Sapna  C.  Patel, 
Attorney,  Division,  Commission,  on  June  30,  2003. 

»See  letters  to  Jonathan  G.  Katz,  Secretary, 
Commission,  from  James  E.  Heard,  Chief  Executive 
Officer  and  Patrick  McGum,  Vice  President  and 
Special  Counsel,  ISS,  dated  November  6,  2002  ("ISS 
II  Utter");  and  Mark  Heesen,  President,  NVCA. 
dated  November  1.  2002  ("NVCA  II  Utter").  The 
Commission  notes  that  16  of  the  18  comment  letters 
received  on  the  Nasdaq  proposal  are  letters 
commenting  jointly  on  the  NYSE  and  Nasdaq 
proposals.  See  TIAA  CREF  Utter;  Ol  Utter; 
Barclays  Utter;  Allen  &  Overv  Utter;  SWIB  Utter. 
MSRS  Utter;  Hermes  Utter;  IQ  Utter;  AFL-QO 
Utter;  CPA  Utter;  CalPERS  Utter;  STRS  Utter;  NJ 
Division  Utter;  LACERA  Utter;  ABA  Letter,  and 
Pella  Utter. 

'"See  letter  from  Sara  Nelson  Bloom.  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division,  Commission,  dated 
March  24,  2003  ("Nasdaq  Amendment  No.  2").  In 
Nasdaq  Amendment  No.  2,  Nasdaq  clarified  the 
term  "material  amendment"  to  a  stock  option  plan 
by  providing  a  non-exclusive  list  of  what  Nasdaq 
would  consider  to  be  "material,"  and  proposed  an 
exception  to  shareholder  approval  for  plans  that 
provide  a  way  to  purchase  shares  on  the  open 
market  or  from  the  issuer  at  fair  market  value. 
Nasdaq  replaced  Nasdaq  Amendment  No.  2  in  its 
entirety  with  Nasdaq  Amendment  No.  3.  As  noted 
below,  some  of  the  proposed  changes  in  Nasdaq 
Amendment  No.  2  were  incorporated  into  Nasdaq 
Amendment  No.  3.  See  infra  note  11  and  Section 

n.B. 

"  See  letter  bom  Sara  Nelson  Bloom.  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
June  23,  2003  ("Nasdaq  Amendment  No.  3").  In 
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approves  the  NYSE  proposal,  as 
amended  by  NYSE  Amendments  No.  1 
and  2,  and  the  Nasdaq  proposal,  as 
amended  by  Nasdaq  Amendments  No. 
1,2,  and  3.  The  Commission  has  found 
good  cause  to  grant  accelerated  approval 
to  NYSE  Amendments  No.  1  and  2  and 
Nasdaq  Amendments  No.  2  and  3,  as 
discussed  below,  and  is  soliciting 
comments  from  interested  persons  on 
these  amendments. 

n.  Description  of  the  NYSE  and  Nasdaq 
Proposals 

A.  NYSE  Proposal 

The  NYSE  proposes  to  adopt  new 
section  303A(8)  of  the  NYSE's  Listed 
Company  Manual,  which  would  require 
shareholder  approval  of  all  equity- 
compensation  plans  and  material 
revisions  to  such  plans,  subject  to 
limited  exemptions. '^  This  new  rule, 
when  approved  by  the  Commission,  will 
replace  the  NYSE's  current  pilot 
program  relating  to  amendments  to 
Sections  312.01,  312.03  and  312.04  of 
the  NYSE's  Listed  Company  Manual 
with  respect  to  the  definition  of  a 
"broadly-based"  stock  option  plan.'^ 

Under  the  NYSE  proposal,  as 
amended,  an  equity  compensation  plan 
is  defined  as  a  plan  or  other 
arrangement  that  provides  for  the 
delivery  of  equity  seciuities  (either 
newly  issued  or  treasxuy  shares)  of  the 
listed  company  to  any  employee, 
director  or  other  service  provider  as 
compensation  for  services,  including  a 


Nasdaq  Amendment  No.  3.  Nasdaq  did  the 
following:  (1)  Replaced  Nasdaq  Amendment  No.  2 
in  its  entirety.  (2)  stated  that  on  November  14.  2002, 
the  Nasdaq  Board  of  Directors  approved,  and  that 
on  December  9,  2002,  the  Board  of  Governors  of  the 
NASD  reviewed,  all  remaining  aspects  of  the 
Nasdaq  proposal;  and  (3)  made  clarifying  and 
conforming  changes  to  the  Nasdaq  proposal  in 
response  to  discussions  with  Commission  staff  and 
in  res(x>nse  to  the  comment  letters.  As  discussed 
below,  Nasdaq  Amendment  No.  3,  among  other 
things,  also  clarified  the  term  "material 
amendment,"  proposed  an  exception  to  shareholder 
approval  for  plans  that  provide  a  way  to  purchase 
shares  on  the  open  market  or  from  the  issuer  at  fair 
market  value,  and  discussed  evergreen  plans  and 
repricings.  For  a  more  detailed  description,  of 
Nasdaq  Amendment  No.  3,  see  Section  Il.B.,  infiu. 

'  2  The  NYSE  proposal  is  part  of  the 
recommendations  made  by  the  NYSE's  Corporate 
Accountability  and  Listing  Standards  Committee 
("Committee"),  a  committee  appointed  by  NYSE  to 
review  its  corporate  governance  listing  standards. 
The  rest  of  the  Committee's  recommendations  are 
in  a  separate  rule  filing.  File  No.  SR-NYSE-2002- 
33-  See  Securities  Exchange  Act  Release  No.  47672, 
68  FR  19051  (April  17,  2003)  (published  notice  of 
SR-NYSE-2002-33). 

"  See  Securities  Exchange  Act  Release  No.  41479 
(June  4,  1999),  64  FR  31667  (June  11,  1999)  (notice 
of  filing  and  order  granting  accelerated  approval,  on 
a  pilot  basis,  to  File  No.  SR-NYSE-98-32).  The 
Pilot  was  extended  several  times,  most  recently 
unUl  June  30,  2003.  See  Securities  Exchange  Act 
Release  No.  47409  (February  26.  2003),  68  FR  10560 
(March  5.  2003)  (File  No.  SR-NYSE-20O3-O4). 


compensatory  grant  of  options  or  other 
equity  securities  that  is  not  made  under 
a  plan.  The  NYSE  has  also  proposed 
changes  to  clarify  certain  plans  that 
would  not  be  considered  equity 
compensation  plans  imder  its 
definition. i"  In  addition,  the  NYSE 
proposal  provides  for  certain  types  of 
grants  that  are  exempted  from 
shareholder  approval.  These  limited 
exemptions  include:  (1)  Inducement 
awards  to  person's  first  becoming  an 
employee  of  the  issuer  or  any  of  its 
subsidiaries;  (2)  mergers  and 
acquisitions,  when  conversions, 
replacements  or  adjustments  of 
outstanding  options  or  other  equity 
compensation  awards  are  necessary  to 
reflect  the  transaction,  and  when  shares 
available  imder  certain  plans  acquired 
in  corporate  acquisitions  and  mergers 
may  be  used  for  certain  post-transaction 
grants  without  fiuther  shareholder 
approval;  and  (3)  plans  intended  to  meet 
the  requirements  of  section  401(a>  of  the 
Internal  Revenue  Code  '^  [e.g.,  ESOPs), 
plans  intended  to  meet  the  requirements 
of  section  423  of  the  Internal  Revenue 
Code,'^  and  parallel  excess  plans.  The 
NYSE  also  proposes  that,  in 
circumstances  in  which  equity 
compensation  plans  and  amendments  to 
plans  are  not  subject  to  shareholder 
approval,  the  plans  and  amendments 
still  must  be  subject  to  the  approval  of 
the  company's  compensation  conunittee 
or  a  majority  of  the  company's 
independent  directors.  Finally,  in  its 
proposal,  the  NYSE  provides  a  non- 
exclusive list  of  "material  revisions"  to 
a  plan  that  would  require  shareholder 
approval,  and  also  clarifies  when  plans 
containing  an  "evergreen  formula"  and 
when  the*"repricings"  of  options  in 
plans  would  require  shareholder 
approval.'^ 

The  NYSE  also  proposes  to  amend 
NYSE  Rule  452  to  prohibit  member 
organizations  bom  voting  on  equity 
compensation  plans  unless  the 
beneficial  owner  of  the  shares  has  given 
voting  instructions.  In  addition,  the 
NYSE  proposes  to  make  conforming 
changes  to  current  Sections  303.00, 
312.03,  312.04,  and  402.08  of  the 
NYSE's  Listed  Company  Manual. 

NYSE  Amendment  No.  2  to  the  NYSE 
filing  proposes  a  number  of  changes  to 
the  rules  as  they  were  published  in  the 
Notice  of  the  NYSE  Proposal.  According 
to  the  NYSE,  these  changes  were  made 
in  response  to  the  comment  letters  and 


discussions  with  Comjnission  staff.  As  a 
general  matter,  the  changes  provide 
additional  guidance  as  to  the  scope  of 
the  NYSE's  proposed  rule  changes, 
including  the  type  of  material  changes 
to  a  plan  that  must  be  submitted  for 
shareholder  approval.  The  NYSE  also 
proposes  to  include  a  new  section 
entitled  "Transition  Rules"  to  clarify 
when  shareholder  approval  will  be 
required  for  plans  adopted  before  the 
effective  date  of  the  proposed 
amendments.  The  basic  structure  of  the 
rule  as  proposed  has  remained  the  same 
as  originally  submitted.  While  the 
Notice  of  the  NYSE  Proposal  reflects  the 
original  format  of  the  recommendations 
made  by  the  Committee,  stating  a  basic 
principle  and  including  additional 
explanation  and  commentary,  the  NYSE 
states  that  it  intended,  through  the 
proposed  amendments  to  the  rule  text  of 
section  303A(8)  in  NYSE  Amendment 
No.  2  to  write  the  rule  language  in  a 
more  "plain-English"  format  to  enhance 
imderstanding  of  the  rule. 

1 .  Significant  Changes  From  the 
Original  Filing  of  the  NYSE  Proposal 

The  NYSE  proposes  to  clarify  the 
description  of  plans  that  are  not  equity 
compensation  plans  to  expressly 
exclude  plains  that  do  not  provide  for 
delivery  of  equity  secvuities  of  the  issuer 
(e.g.,  p^ans  that  pay  in  cash),  and 
deferred  compensation  plans  imder 
which  employees  pay  full  ciurent 
market  value  for  deferred  shares. 

The  NYSE  proposes  to  modify  the 
language  of  the  rule  to  clarify  that 
shareholder  approval  is  required  for  pre- 
existing plans  Uiat  were  not  approved 
by  shareholders  and  that  have  neither 
an  evergreen  formula  nor  a  specific 
number  of  shares  available  under  the 
plan.  However,  the  NYSE  proposes  to 
provide  a  transition  period  for  requiring 
shareholder  approval  for  such  plans. '^ 
In  addition,  the  NYSE  has  specified 
that,  during  the  period  prior  to 
approval,  the  plan  may  be  utilized,  but 
only  in  a  manner  consistent  with  past 
practice. 

In  the  section  entitled  "Material 
Revisions,"  the  NYSE  proposes  to  more 
specifically  define  the  concept  of 
"evergreen"  plans  (j.e.,  that  contain  a 
formula  for  automatic  increases  in  the 
shares  available)  or  "formula"  plans  '^ 
(i.e.,  plans  that  provide  for  automatic 
grants  piu-suant  to  a  formula),  and 
proposes  to  introduce  the  concept  of 
"discretionary  plans."  Generally,  a    » 


'■•  See  NYSE  Amendment  No.  2,  supra  note  6.  See 
also  Section  H.A.l.  and  2..  infra. 

»=26U.S.C.  401(a). 

•B26U.S.C.  423. 

"  See  NYSE  Amendment  No.  2,  supra  note  6.  See 
also  Section  n.A.l.  and  2.,  infra. 


'*  See  Section  11. A. 2.,  infra. 

•9  Under  the  NYSE's  rules,  an  increase  or  grant 
pursuant  to  an  evergreen  or  formula  plans  would 
require  shareholder  approval  for  each  increase  or 
grant  unless  the  plan  has  a  term  of  not  more  than 
10  years. 
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discretionary  plan  is  a  plan  that     ^ !  - 
contains  no  limit  on  the  number  of 
shares  available  and  is  not  a  formula 
plan.  The  NYSE  proposes  that  each 
grant  imder  such  a  discretionary  plan 
will  require  shareholder  approval 
regardless  of  whether  the  plan  has  a 
term  of  not  more  than  10  years.  In 
ajddition,  the  NYSE  represents  that  the 
proposed  language  imder  "Transition 
Rules"  relating  to  evergreen  plans 
clarifies  that  an  evergreen  plan  that  was 
approved  by  shareholders  but  that  does 
not  have  a  ten-year  term  must  be:  (1) 
Approved  by  shareholders  before  any 
shares  that  become  available  as  a  result 
of  a  formulaic  increase  are  utilized,  or 
(2)  amended  to  include  a  term  of  no 
more  than  ten  years  from  the  date  the 
plan  was  adopted  or  last  approved  by 
shareholders.  If  the  plan  were  amended 
t^  include  such  term,  shareholder 
approval  would  not  be  required.  No 
action  would  be  required,  however,  if  a 
plan  were  frozen  at  the  level  of  shares 
available  at  the  time  the  rule  becomes 
effective.  The  enumerated  list  of 
"Material  Revisions"  has  also  been 
revised  to  change  the  term  "changes  the 
tjfpes  of  awards"  to  "expansion  of  the 
types  of  awards."  The  NYSE  represents 
that  no  further  substantive  amendment 
to  the  definition  of  "Material  Revisions" 
have  been  made. 

The  NYSE  proposal  has  been  - 

amended  to  clarify  that  repricings  that 
have  commenced  prior  to  the  date  of 
effectiveness  of  the  proposal  {i.e., 
exchange  offers  to  optionees)  will  not  be 
subject  to  shareholder  approval 
(assuming  that  such  repricing  did  not 
require  shareholder  approval  under 
existing  NYSE  rules). 

The  NYSE  proposal  has  also  been 
amended  to  clarify  that  inducement 
awards  are  available  for  rehires 
following  a  bona  fide  period  of 
employment  interruption.  The  NYSE 
further  proposes  to  clarify  that 
inducement  awards  include  grants  to 
new  employees  in  connection  with  a 
merger  or  acquisition.  In  addition,  the 
NYSE  proposes  to  include  a 
requirement  that  listed  companies  must 
provide  prompt  public  disclosure 
following  the  grant  of  any  inducement 
award  in  reliance  on  the  exemption.  2° 

With  respect  to  the  proposed 
exception  for  parallel  nonqualified 
plans,  the  NYSE  proposes  to  redesignate 
the  exception  as  applying  to  "parallel 
excess  plans"  and  proposes  to  add  an 
additional  condition  relating  to 
employer  equity  contributions  that  a 
plan  must  satisfy  in  order  to  be  deemed 
a  parallel  excess  plan. 


'  "See  Section  II.A.2.,  infra. 


The  NYSE  proposes  to  add  a 
requirement  that  an  issuer  must  notify 
the  NYSE  in  writing  when  it  uses  any 
of  the  exemptions  firom  the  shareholder 
approval  requirements. 

The  NYSE  has  not  made  any  changes 
to  the  proposed  amendments  to  NYSE 
Rule  452.  The  NYSE  proposes,  however, 
a  transition  period  that  will  make  the 
amended  rule  applicable  only  to 
shareholder  meetings  that  occur  on  or 
after  the  90th  day  following  the  date  of 
the  SEC  order  approving  the  amended 
rule.  In  addition,  the  NYSE  proposes  to 
make  a  conforming  change  to  NYSE 
Rule  452  subsection  .11(9)  to  reflect  the 
amendments  that  are  being  proposed  to 
NYSE  Rule  452  subsection  11(12),  and 
proposes  to  reflect  the  proposed 
amendments  to  NYSE  Rule  452  in 
Section  402.08  of  the  NYSE's  Listed 
Company  Manual  ("Giving  a  Proxy  to 
Vote  Stock"),  which  restates  NYSE  Rule 
452  in  part. 

2.  Amended  New  Section  303 A(8)  of  the 
NYSE's  Listed  Company  Manual 

As  amended  by  NYSE  Amendments 
No.  1  and  2,  proposed  new  section 
303A{8)  of  the  NYSE's  Listed  Company 
Manual  will  read  as  follows: 

8.  Shareholders  must  be  given  the 
opportunity  to  vote  on  all  equity- 
compensation  plans  and  material 
revisions  thereto,  with  limited 
exemptions  explained  below. 

Equify-compensation  plans  can  help 
align  shareholder  and  management 
interests,  and  equity-based  awards  are 
often  very  important  components  of 
employee  compensation.  To  provide 
checks  and  balances  on  the  potential 
dilution  resulting  from  the  process  of 
earmarking  shares  to  be  used  for  equity- 
based  awards,  the  Exchange  requires 
that  all  equity-compensation  plans,  and 
any  material  revisions  to  the  terms  of 
such  plans,  be  subject  to  shareholder 
approval,  with  the  limited  exemptions 
explained  below. 

Definition  of  Equity-Compensation  Plan 

An  "equity-compensation  plan"  is  a 
plan  or  other  arrangement  that  provides 
for  the  delivery  of  equity  securities 
(either  newly  issued  or  treasury  shares) 
of  the  listed  company  to  any  employee, 
director  or  other  service  provider  as 
compensation  for  services.  Even  a 
compensatory  grant  of  options  or  other 
equity  securities  that  is  not  made  under 
a  plan  is,  nonetheless,  an  "equity- 
compensation  plan"  for  these  purposes. 
.    However,  the  following  are  not 
"equity-compensation  plans"  even  if  the 
brokerage  and  other  costs  of  the  plan  are 
paid  for  by  the  listed  company: 


•  Plans  that  are  made  available  to 
shareholders  generally,  such  as  a  typical 
dividend  reinvestment  plan. 

•  Plans  that  merely  allow  employees, 
directors  or  other  service  providers  to 
elect  to  buy  shares  on  the  open  market 
or  bom  the  listed  company  for  their 
ciurent  fair  market  value,  regardless  of 
whether: 

— The  shares  are  delivered  immediately 
or  on  a  deferred  basis;  or 

— The  payments  for  the  shares  are  made 
directly  or  by  giving  up  compensation 
that  is  otherwise  due  (for  example, 
through  payroll  deductions). 

Material  Revisions 

A  "material  revision"  of  an  equity- 
compensation  plan  includes  (but  is  not 
limited  to),  the  following: 

•  A  material  increase  in  the  number 
of  shares  available  under  the  plan  (other 
than  an  increase  solely  to  reflect  a 
reorganization,  stock  split,  merger, 
spinoff  or  similar  transaction). 

— If  a  plan  contains  a  formuBa  for 
automatic  increases  in  the  shares 
available  (sometimes  called  an 
"evergreen  formula")  or  for  automatic 
grants  pursuant  to  a  formula,  each 
such  increase  or  grant  will  be 
considered  a  revision  requiring 
shareholder  approval  unless  the  plan 
has  a  term  of  not  more  than  ten  years. 

This  type  of  plan  (regardless  of  its  term)  is 
referred  to  below  as  a  "formula  plan." 
Examples  of  automatic  grants  pursuant  to  a 
formula  are  (1)  amiual  grants  to  directors  of 
restricted  stock  having  a  certain  dollar  value, 
and  (2)  "matching  contributions."  whereby 
stock  is  credited  to  a  participant's  account 
based  upon  the  amount  of  compensation  the 
participant  elects  to  defer. 
— If  a  plan  contains  no  limit  on  the  number 
of  shares  available  and  is  not  a  formula 
plan,  then  each  grant  under  the  plan  will 
require  separate  shareholder  approval 
regardless  of  whether  the  plan  has  a  term 
of  not  more  than  ten  years. 
This  type  of  plan  is  referred  to  below  as  a 
"discretionary  plan."  A  requirement  that 
grants  be  made  out  of  treasury  shares  or 
repurchased  shares  will  not.  in  itself,  be 
considered  a  limit  or  pre-established  formula 
so  as  to  prevent  a  plan  from  being  considered 
a  discretionary  plan. 

•  An  expansion  of  the  types  of 
awards  available  under  the  plan. 

•  A  material  expansion  of  the  class  of 
employees,  directors  or  other  service 
providers  eligible  to  participate  in  the 
plan. 

•  A  material  extension  of  the  term  of 
the  plan. 

•  A  material  change  to  the  method  of 
determining  the  strike  price  of  options 
under  the  plan. 

— A  change  in  the  method  of 
determining  "fair  market  value"  fi-om 
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the  closing  price  on  the  date  of  grant 
to  the  average  of  the  high  and  low 
price  on  the  date  of  grant  is  an 
example  of  a  change  that  the 
Exchange  would  not  view  as  material. 

•  The  deletion  or  limitation  of  any 
provision  prohibiting  repricing  of 
option?.  See  the  next  section  for  details. 
Note  that  an  amendment  will  not  be 
considered  a  "material  revision"  if  it 
curtails  rather  than  expands  the  scope  of 
the  plan  in  question. 

Repricings 

A  plan  that  does  not  contain  a 
provision  that  specifically  permits 
repricing  of  options  will  be  considered 
for  purposes  of  this  listing  standard  as 
prohibiting  repricing.  Accordingly  any 
actual  repricing  of  options  will  be 
considered  a  material  revision  of  a  plan 
even  if  the  plan  itself  is  not  revised. 
This  consideration  will  not  apply  to  a 
repricing  through  an  exchange  offer  that 
commenced  before  the  date  this  listing 
standard  became  effective. 

"Repricing"  means  any  of  the 
following  or  any  other  action  that  has 
the  same  effect: 

•  Lowering  the  strike  price  of  an 
option  after  it  is  granted. 

•  Any  other  action  that  is  treated  as 
a  repricing  under  generally  accepted 
accounting  principles. 

•  Canceling  an  option  at  a  time  when 
its  strike  price  exceeds  the  fair  market 
value  of  the  underl)dng  stock,  in 
exchange  for  another  option,  restricted 
stock,  or  other  equity,  unless  the 
cancellation  and  exchange  occurs  in 
connection  with  a  merger,  acquisition, 
spin-off  or  other  similar  corporate 
transaction. 

Exemptions 

This  listing  standard  does  not  require 
shareholder  approval  of  employment 
inducement  awards,  certain  grants, 
plans  and  amendments  in  the  context  of 
mergers  and  acquisitions,  and  certain 
specific  types  of  plans,  all  as  described 
below.  However,  these  exempt  grants, 
plans  and  amendments  may  be  made 
only  with  the  approval  of  the  company's 
independent  compensation  committee 
or  the  approval  of  a  majority  of  the 
company's  independent  directors. 
Companies  must  also  notify  the 
Exchange  in  writing  when  they  use  one 
of  these  exemptions. 

Employment  Inducement  Awards 

An  employment  inducement  award  is 
a  grant  of  options  or  other  equity-based 
compensation  as  a  material  inducement 
to  a  person  or  persons  being  hired  by 
the  listed  company  or  any  of  its 
subsidiaries,  or  being  rehired  following 
a  bona  fide  period  of  interruption  of 


employment.  Inducement  awards 
include  grants  to  new  employees  in 
connection  with  a  merger  or  acquisition. 
Promptly  following  a  grant  of  any 
inducement  award  in  reliance  on  this 
exemption,  the  listed  company  must 
disclose  in  a  press  release  the  material 
terms  of  the  award,  including  the 
recipient(s)  of  the  award  and  the 
number  of  shares  involved. 

Mergers  and  Acquisitions 

Two  exemptions  apply  in  the  context 
of  corporate  acquisitions  and  mergers. 

First,  shareholder  approval  will  not  be 
required  to  convert,  replace  or  adjust 
outstanding  options  or  other  equity- 
compensation  awards  to  reflect  the 
transaction. 

Second,  shares  available  under  certain 
plans  acquired  in  corporate  acquisitions 
and  mergers  may  be  used  for  certain 
post-transaction  grants  without  further 
shareholder  approval.  This  exemption 
applies  to  situations  where  a  party  that 
is  not  a  listed  company  following  the 
transaction  has  shares  available  for  grant 
under  pre-existing  plans  that  were 
previously  approved  by  shareholders.  A 
plan  adopted  in  contemplation  of  the 
merger  or  acquisition  transaction  would 
not  be  considered  "pre-existing"  for 
purposes  of  this  exemption. 

Snares  available  under  such  a  pre- 
existing plan  may  be  used  for  post- 
transaction  grants  of  options  and  other 
awards  with  respect  to  equity  of  the 
entity  that  is  the  listed  company  after 
the  transaction,  either  under  the  pre- 
existing plan  or  another  plan,  without 
further  shareholder  approval,  so  long  as: 

•  The  number  of  shares  available  tor 
grants  is  appropriately  adjusted  to 
reflect  the  transaction; 

•  The  time  during  which  those  shares 
are  available  is  not  extended  beyond  the 
period  when  they  would  have  been 
available  under  the  pre-existing  plan, 
absent  the  transaction;  and 

•  The  options  and  other  awards  are 
not  granted  to  individuals  who  were 
employed,  immediately  before  the 
transaction,  by  the  post-transaction 
listed  company  or  entities  that  were  its 
subsidiaries  immediately  before  the 
transaction. 

Any  shares  reserved  for  listing  in 
connection  with  a  transaction  pursuant 
to  either  of  these  exemptions  would  be 
counted  by  the  Exchange  in  determining 
whether  the  transaction  involved  the 
issuance  of  20%  or  more  of  the 
company's  outstanding  common  stock 
and  thus  required  shareholder  approval 
under  Listed  Company  Manual  Section 
312.03(c). 

These  merger-related  exemptions  will 
not  result  in  any  increase  in  the 
aggregate  potential  dilution  of  the 


combined  enterprise.  Further,  mergers 
or  acquisitions  are  not  routine 
occurrences,  and  are  not  likely  to  be 
abused.  Therefore,  the  Exchange 
considers  both  of  these  exemptions  to  be 
consistent  with  the  fundamental  policy 
involved  in  this  standard. 

Qualified  Plans,  Parallel  Excess  Plans 
and  Section  423  Plans 

The  following  types  of  plans  (and 
material  revisions  thereto)  are  exempt 
from  the  shareholder  approval 
requirement: 

•  Plans  intended  to  meet  the 
requirements  of  Section  401(a)  of  the 
Internal  Revenue  Code  2'  [e.g.,  ESOPs); 

•  Plans  intended  to  meet  uie 
requirements  of  Section  423  of  the 
Internal  Revenue  Code;^^  and 

•  "Parallel  excess  plans"  as  defined 
below. 

Section  401(a)  plans  and  section  423 
plans  are  aheady  regulated  under  the 
Internal  Revenue  Code  and  Treasury 
regulations.  Section  423  plans,  which 
are  stock  purchase  plans  under  which 
an  employee  can  purchase  no  more  than 
$25,000  worth  of  stock  per  year  at  a 
plan-specified  discount  capped  at  15%, 
are  also  required  by  the  Internal 
Revenue  Code  to  receive  shareholder 
approval.  While  section  401(a)  plans 
and  parallel  excess  plans  are  not 
required  to  be  approved  by 
shareholders,  U.S.  GAAP  requires  that 
the  shares  issued  under  these  plans  be 
"expensed"  (i.e.,  treated  as  a 
compensation  expense  on  the  income 
statement)  by  the  company  issuing  the 
shares. 

An  equity-compensation  plan  that 
provides  non-U.S.  employees  with 
substantially  the  same  benefits  as  a 
comparable  Section  401(a)  plan.  Section 
423  plan  or  parallel  excess  plan  that  the 
listed  company  provides  to  its  U.S. 
employees,  but  for  features  neQessary  to 
comply  with  applicable  foreign  tax  law, 
are  also  exempt  from  shareholder 
approval  under  this  section. 

■The  term  "parallel  excess  plan" 
means  a  plan  that  is  a  "pension  plan" 
within  the  meaning  of  the  Employee 
Retirement  Income  Security  Act 
("ERISA")  23  that  is  designed  to  work  in 
parallel  with  a  plan  intended  to  be 
qualified  under  Internal  Revenue  Code 
Section  401(a)  to  provide  benefits  that 
exceed  the  limits  set  forth  in  Internal 
Revenue  Code  Section  402(g)  (the 
section  that  limits  an  employee's  annual 
pre-tax  contributions  to  a  401(k)  plan). 
Internal  Revenue  Code  Section 
401(a)(17)  (the  section  that  limits  the 


"  26  U.S.C.  401(a)  (1988). 
"  26  U.S.C.  423(1988). 
"29U.S.C.  1002(1999). 
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amount  of  an  employee's  compensation 
that  can  be  taken  into  accoimt  for  plan 
purposes)  and/or  Internal  Revenue  Code 
Section  415  (the  section  that  limits  the 
contributions  and  benefits  under 
qualified  plans)  and/or  any  successor  or 
similar  limitations  that  may  hereafter  be 
enacted.  A  plan  will  not  be  considered 
a  parallel  excess  plan  unless  (1)  it 
covers  all  or  substantially  all  employees 
of  an  employer  who  are  participants  in 
the  related  qualified  plan  whose  annual 
compensation  is  in  excess  of  the  limit  of 
Code  Section  401(a)(17)  (or  any 
successor  or  similar  limits  that  may 
hereafter  be  enacted);  (2)  its  terms  are 
slubstantially  the  same  as  the  qualified 
plan  that  it  parallels  except  for  the 
elimination  of  the  limits  described  in 
the  preceding  sentence  and  the 
limitation  described  in  clause  "(3);  and 
(3)  no  participant  receives  employer 
aquity  contributions  under  the  plan  in 
excess  of  25%  of  the  participant's  cash 
cpmpensation. 

Transition  Rules 

I  Except  as  provided  below,  a  plan  that 
was  adopted  before  the  date  of  the 
Sbcurities  and  Exchange  Commission 
order  approving  this  listing  standard 
will  not  be  subject  to  shareholder 
approval  under  this  section  unless  and 

Tltil  it  is  materially  revised. 
In  the  case  of  a  discretionary  plan  {as 
aefined  in  "Material  Revisions"  above), 
whether  or  not  previously  approved  by 
shareholders,  additional  grants  may  be 
made  after  the  effective  date  of  this 
listing  standard  without  further 
shareholder  approval  only  for  a  limited 
transition  period,  defined  below,  and 
then  only  in  a  manner  consistent  with 
past  practice.  See  also  "Material 
Revisions"  above.  In  applying  this  rule, 
if  a  plan  can  be  separated  into  a 
discretionary  plan  portion  and  a  portion 
that  is  not  discretionary,  the  non- 
discretionary  portion  of  the  plan  can 
continue  to  be  used  separately,  under 
the  appropriate  transition  rule.  For 
example,  if  a  shareholder-approved  plan 
permits  both  grants  pursuant  to  a 
provision  that  makes  available  a  specific 
number  of  shares,  and  grants  pursuant 
to  a  provision  authorizing  the  use  of 
treasiuy  shares  without  regard  to  the 
specific  share  limit,  the  former 
provision  (but  not  the  latter)  may 
continue  to  be  used  after  the  transition 
period,  under  the  general  rule  above. 
Similarly,  in  the  case  of  a  formula 
plan  (as  defined  in  "Material  Revisions" 
above)  that  either  (1)  has  not  previously 
been  approved  by  shareholders  or  (2) 
does  not  have  a  term  of  ten  years  or  less, 
additional  grants  may  be  made  after  the 
effective  date  of  this  listing  standard 
without  further  shareholder  approval 


only  for  a  limited  transition  period, 
defined  below. 

The  limited  transition  period 
described  in  the  preceding  two 
paragraphs  will  end  upon  the  first  to 
occur  of: 

•  the  listed  company's  next  annual 
meeting  at  which  directors  are  elected 
that  occurs  more  than  180  day  &  after  the 
effective  date  of  this  listing  standard; 

•  the  first  anniversary  of  the  effective 
date  of  this  listing  standard:  and 

•  the  expiration  of  the  plan. 
A  shareholder-approved  formula  plan 

may  continue  to  be  used  after  the  end 
of  this  transition  period  if  it  is  amended 
to  provide  for  a  term  of  ten  years  or  less 
from  the  date  of  its  original  adoption  or, 
if  later,  the  date  of  its  most  recent 
shareholder  approval.  Such  an 
amendment  may  be  made  before  or  after 
the  effective  date  of  this  listing 
standard,  and  would  not  itself  be 
considered  a  "material  revision" 
requiring  shareholder  approval. 

In  addition,  a  formula  plan  may 
continue  to  be  used,  without 
shareholder  approval,  if  the  grants  after 
the  effective  date  of  this  listing  standard 
are  made  only  from  the  shares  available 
immediately  before  the  effective  date,  in 
other  words,  based  on  formulaic 
increases  that  occurred  prior  to  such 
effective  date. 

Broker  Voting 

In  addition,  the  Exchange  will 
preclude  its  member  organizations  from 
giving  a  proxy  to  vote  on  equity- 
compensation  plans  imless  the 
beneficial  owner  of  the  shares  has  given 
voting  instructions.  This  is  codified  in 
NYSE  Rule  452.  Amended  Rule  452  will 
be  effective  for  any  meeting  of 
shareholders  that  occiu-s  on  or  after  the 
90th  day  foUovdng  the  date  of  the 
Securities  and  Exchange  Commission 
order  approving  the  rule  change. 

The  NYSE  will  establish  a  working 
group  to  advise  with  respect  to  the  need 
for,  and  design  of,  mechanisms  to 
facilitate  implementation  of  the 
proposal  that  brokers  may  not  vote  on 
equity-compensation  plans  presented  to 
shareholders  without  instructions  from 
the  beneficial  owners.  This  will  not 
delay  the  effectiveness  of  the  broker- 
may-not-vote  proposal. 

B.  Nasdaq  Proposal 

Nasdaq  proposes  to  amend  NASD 
Rule  4350(i)  to  require  shareholder 
approval  for  stock  option  plans  or  other 
equity  compensation  arrangements 
(subject  to  exceptions  specified  in  the 
rule),  adopt  "Interpretative  Material" 
pertaining  to  shareholder  approval  for 
stock  option  plans  or  other  equity 
compensation  arrangements,  and  to 


make  related  conforming  changes  to 
NASD  Rules  4310(c)(17)(A)  and 
4320(e)(15)(A). 

Nasdaq  Amendments  No.  2  and  3  to 
the  Nasdaq  filing  proposes  a  number  of 
changes  to  the  rules  as  they  were 
published  in  the  Notice  of  the  Nasdaq 
Proposal.  According  to  Nasdaq,  these 
changes  were  made  in  response  to  the 
comment  letters  and  discussions  with 
Commission  staff.  The  Nasdaq  proposal, 
as  amended  by  Nasdaq  Amendments 
No.  2  and  3,  is  described  below. 

1.  Nasdaq  Proposal  Amended  by  Nasdaq 
.  Amendments  No.  2  and  3 

Specifically,  Nasdaq  proposes  to 
eliminate  the  exception  for  broadly- 
based  plans,  and  also  proposes  to 
eliminate  the  de  minimis  exception  to 
NASD  Rule  4350(i)(l)(A).  which  allows 
for  the  grant  of  the  lesser  of  1%  of  the 
number  of  shares  of  common  stock  or 
25,000  shares,  without  shareholder 
approval.  Nasdaq  believes  that  this 
exception  is  not  in  accord  with  the 
concept  of  restricting  the  use  of 
unapproved  options. 

Nasdaq  proposes  to  retain  its  current 
exception  for  warrants  or  rights  offered 
generally  to  all  shareholders.  In  Nasdaq 
Amendment  No.  3,  Nasdaq  proposed  an 
amendment  to  this  exception  to  exclude 
stock  purchase  plans  available  on  equal 
terms  to  all  security  holders  of  the 
company  (such  as  a  dividend 
reinvestment  plan)  from  shareholder 
approval.  In  addition,  the  Nasdaq 
proposal  would  not  require  shareholder 
approval  for  tax  qualified,  non- 
discriminatory benefit  plans  as  these 
plans  are  regulated  under  the  Internal 
Revenue  Code  and  Treasury  Department 
regulations.  Along  with  tax  qualified, 
non-discriminatory  employee  benefit 
plans,  the  Nasdaq  proposal  also 
provides  an  exception  for  parallel 
nonqualified  plans.  Nasdaq  represents 
that  the  proposed  amendments  to  NASD 
Rule  4350(i)  would  not  have  any  effect 
on  any  shareholder  approval  or  other 
requirements  imder  the  Internal 
Revenue  Code  or  other  applicable  laws 
or  requirements  for  such  plans. 

Fiulhermore,  Nasdaq  proposes  to 
retain  its  current  exception  for 
inducement  grants  to  new  employees 
because  Nasdaq  believes  that,  in  these 
cases,  a  company  has  an  arm's  length 
relationship  with  the  new  employees, 
and  its  interests  are  directly  aligned 
with  the  shareholders.  In  Nasdaq 
Amendment  No.  3,  Nasdaq  amended  its 
proposal  to  apply  this  exception  to 
persons  previously  employed  by  the 
issuer  following  a  bona  fide  period  of 
non-employment.  In  addition,  Nasdaq 
states  that,  for  these  purposes, 
inducement  grants  would  include  grants 
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of  options  or  stock  to  new  employees  in 
connection  with  a  merger  or  acquisition. 

In  addition,  the  proposed 
amendments  to  NASD  Rule  4350(i) 
would  clarify  that  plans  involving  a 
merger  or  acquisition  would  not  require 
shareholder  approval  in  two  situations. 
First,  Nasdaq  will  not  require 
shareholder  approval  to  convert,  replace 
or  adjust  outstanding  options  or  other 
equity  compensation  awards  to  reflect 
the  transaction.  Second,  Nasdaq 
represents  that  shares  available  under 
certain  plans  acquired  in  corporate 
acquisitions  and  mergers  may  be  used 
for  certain  post-transaction  grants 
without  further  shareholder  approval. 
Nasdaq  clarifies  that  this  exception 
applies  to  situations  where  the  target/ 
acquired  company,  which  is  no  longer 
a  listed  company  following  the 
transaction,  has  shares  available  for 
grant  under  its  pre-existing  plans  that 
were  previously  approved  by  its 
shareholders.  Nasdaq  represents  that 
these  shares  may  be  used  for  post- 
transaction  grants  of  options  and  other 
equity  awards  by  the  acquiring/listed 
company  (after  appropriate  adjustment 
of  the  number  of  shares  to  reflect  the 
transaction),  either  under  the  pre- 
existing plaii  or  another  plan,  without 
further  shareholder  approval,  so  long  as: 
(1)  The  time  during  which  those  shares 
are  available  for  grants  is  not  extended 
beyond  the  period  when  they  would 
have  been  available  under  the  pre- 
existing plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  only  granted  to  individuals  who 
were  employed  by  the  target/acquired 
company  at  the  time  the  merger  or 
acquisition  was  consummated.  Nasdaq 
would  view  a  plan  adopted  in 
contemplation  of  the  merger  or 
acquisition  transaction  as  not  pre- 
existing for  purposes  of  this  exception. 
Nasdaq  believes  that  this  exception  is 
appropriate  because  it  believes  that  it 
will  not  result  in  any  increase  in  the 
aggregate  potential  dilution  of  the 
combined  enterprise. 

Nasdaq  states  that,  under  the 
proposed  amendments  to  the  NASD 
Rule  4350(i),  inducement  grants,  tax 
qualified,  non-discriminatory  benefit 
plans,  and  parallel  nonqualified  plans 
are  subject  to  approval  by  either  the 
issuer's  compensation  committee,  or  a 
majority  of  the  issuer's  independent 
directors.  Nasdaq  also  notes  that  a 
company  would  not  be  permitted  to  use 
repurchased  shares  to  fund  options 
without  prior  shareholder  approval. 
Nasdaq  represents,  however,  that  plans 
that  merely  provide  a  convenient  way  to 
purchase  shares  on  the  open  market  or 
from  the  issuer  at  foir  market  value 
would  not  require  shareholder  approval. 


The  Nasdaq  proposal  further  clarifies 
that  material  amendments  to  plans 
would  require  shareholder  approval. 
The  accompanying  proposed 
"Interpretative  Material"  also  provides  a 
non-exclusive  list  of  plan  amendments 
that  are  considered  material,  and 
clarifies  that  while  general  authority  to 
amend  a  plan  would  not  obviate  the 
need  for  shareholder  approval,  if  a  plan 
permits  a  specific  action  without  hulher 
shareholder  approval,  then  no  such 
approval  would  be  required.  2*  Certain 
provisions  in  a  plan,  however,  cannot  be 
amended  without  shareholder  approval. 
For  example,  plans  that  contains  a 
formula  for  automatic  increases  in  the 
shares  available  or  for  automatic  grants 
piu-suant  to  a  dollar-based  formula 
cannot  have  a  term  in  excess  of  ten 
years  unless  shareholder  approval  is 
obtained  every  ten  years.  In  addition, 
plans  that  impose  no  limit  on  the 
number  of  shares  available  for  grant 
would  require  shareholder  approval  of 
each  grant  under  the  plan.  A 
requirement  that  grants  be  made  out  of 
treasury  shares  or  repurchased  shares 
will  not  alleviate  these  additional 
shareholder  approval  requirements.  The 
proposed  "Interpretative  Material"  also 
provides  that  as  a  general  matter,  when 
preparing  plans  and  presenting  them  for 
shareholder  approval,  issuers  shoidd 
strive  to  make  plan  terms  easy  to 
understand.  In  that  regard,  Nasdaq 
recommends  that  plans  meant  to  permit 
repricing  use  explicit  terminology  to 
make  this  clear. 

With  respect  to  implementation  of  the 
proposed  amendments  to  NASD  Rule 
4350(i),  Nasdaq  proposes  that  amended 
NASD  Rule  4350(i)  become  effective 
upon  SEC  approval,  and  that  existing 
plans  be  grandfathered.  ^^  Nasdaq 
represents  that  any  material 
modification  to  plans  in  place  or 
adopted  after  the  effective  date  of  NASD 
Rule  4350(i)  would  require  shareholder 
approval. 

Separltely,  Nasdaq  represents  that 
Nasdaq  staff  intends  to  consider  further 
changes  to  provide  greater  transparency 
to  investors,  including  a  possible 
disclosure  requirement  with  respect  to 
situations  where  an  issuer  relies  upon 


^*The  Commission  notes  that  if  a  plan  permits  a 
specific  action  without  further  shareholder 
approval,  it  must  be  dear  and  specific  enough  to 
provide  meaningful  shareholder  approval  of  those 
provisions. 

"  The  Commission  notes  that  the  Nasdaq 
proposal  does  not  address  broker-dealer 
discretionary  voting  because  NASD  rules  currently 
prohibit  discretionary  voting  by  broker-dealers 
tvithout  explicit  instructions  from  the  beneficial 
owner.  In  addition,  the  Commission  notes  that  the 
Nasdaq  proposal  does  not  eliminate  the  "treasury 
share  exception"  because  Nasdaq  does  not  have 
such  an  exception  under  cuirent  NASD  rules. 


an  exception  to  the  shareholder 
approval  requirements  of  NASD  Rule 
4350(i)(l)(A). 

Lastly,  Nasdaq  proposes  to  make 
conforming  changes  to  NASD  Rules 
4310{c)(17)(A)  and  4320{e)(15)(A). 
These  proposed  changes  will  require 
issuers  to  notify  Nasdaq  on  the 
appropriate  form  no  later  than  15 
calendar  days  prior  to  establishing  or 
materially  amending  a  stock  option 
plan,  purchase  plan  or  other  equity 
compensation  arrangement  pursuant  to 
which  stock  may  be  acquired  by 
officers,  directors,  employees,  or 
consultants  without  shareholder 
approval. 

2.  Amended  NASD  Rule  4350{i)  and 
IM-4350-5 

As  amended  by  Nasdaq  Amendments 
No.  2  and  3,  NASD  Rule  4350(i)(l){A) 
and  proposed  new  "Interpretive 
Material,"  IM-4320-5,  will  read  as 
follows: 

(i)  Shareholder  Approval 

(1)  Each  issuer  shall  require 
shareholder  approval  prior  to  the 
issuance  of  designated  securities  luider 
subparagraph  (A),  (B).  (C).  or  (D)  below: 

(A)  when  a  stock  option  or  purchase 
plan  is  to  be  established  or  materially 
amended  or  other  equity  compensation 
arrangement  made  or  materially 
amended  pursuant  to  which  options  or 
stock  may  be  acquired  by  officers, 
directors,  employees,  or  consultants, 
except  for: 

(i)  warrants  or  rights  issued  generally 
to  all  security  holders  of  the  company 
or  stock  purchase  plans  available  on 
equal  terms  to  all  seciuify  holders  of  the 
company  (such  as  a  dividend 
reinvestment  plan);  or 

(ii)  tax  qualified,  non-discriminatory 
employee  benefit  plans  (e.g.,  plans  that 
meet  the  requirements  of  Section  401(a) 
or  423  of  the  Internal  Revenue  Code)  or 
parallel  nonqualified  plans,  provided 
such  plans  are  approved  by  the  issuer's 
compensation  committee  or  a  majority 
of  the  issuer's  independent  directors;  or 
plans  that  merely  provide  a  convenient 
way  to  purchase  shares  on  the  open 
market  or  bom  the  issuer  at  fair  market 
value;  or 

(iii)  plans  or  arrangements  relating  to 
an  acquisition  or  merger  as  permitted 
under  IM-4350-5;  or 

(iv)  issuances  to  a  person  not 
previously  an  employee  or  director  of 
the  company,  or  following  a  bonafide 
period  of  non-employment,  as  an 
inducement  material  to  the  individual's 
entering  into  employment  with  the 
company,  provided  such  issuances  are 
approved  by  either  the  issuer's 
compensation  committee  comprised  of  a 
majority  of  independent  directors  or  a 
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majority  of  the  issuer's  independent 
directors. 

*        *        *        *        • 

IM-4350-5.  Shareholder  Approval  for 
Stock  Option  Plans  or  Other  Equity 
Compensation  Arrangements 

!  Employee  ownership  of  company 
stock  can  be  an  effective  tool  to  align 
employee  interests  with  those  of  other 
shareholders.  Stock  option  plans  or 
other  equity  compensation 
arrangements  can  also  assist  in  the 
recruitment  and  retention  of  employees, 
which  is  especially  critical  to  young, 
growing  companies,  or  companies  with 
insufficient  cash  resources  to  attract  and 
retain  highly  quahfied  employees. 
However,  these  plans  can  potentially 
dilute  shareholder  interests.  As  such. 
Rule  4350(i)(l)(A)  ensures  that 
shareholders  have  a  voice  in  these 
situations,  given  this  potential  for 
dilution. 

Rule  4350(i)(l){A)  requires 
shareholder  approval  when  a  plan  or 
other  equity  compensation  arrangement 
is  established  or  materially  amended. 
For  these  purposes,  a  material 
amendment  would  include,  but  not  be 
limited  to,  the  following: 

(1)  Any  material  increase  in  the 
number  of  shares  to  be  issued  under  the 
plan  (other  than  to  reflect  a 
reorganization,  stock  split,  merger, 
spinoff  or  similar  transaction); 

(2)  Any  material  increase  in  benefits 
to  participants,  including  any  material 
change  to:  (i)  permit  a  repricing  {or 
decrease  in  exercise  price)  of 
outstanding  options,  (ii)  reduce  the 
price  at  which  shares  or  options  to 
purchase  shares  may  be  offered,  or  (iii) 
extend  the  duration  of  a  plan; 

(3)  Any  material  expansion  of  the 
class  of  participants  eligible  to 
participate  in  the  plan;  and 

(4)  Any  expansion  in  the  types  of 
options  or  awards  provided  under  the 
plan. 

While  general  authority  to  amend  a 
plan  would  not  obviate  the  need  for 
shareholder  approval,  if  a  plan  permits 
a  specific  action  without  further 
shareholder  approval,  then  no  such 
approval  would  generally  be  required. 
However,  if  a  plan  contains  a  formula 
for  automatic  increases  in  the  shares 
available  (sometimes  called  an 
"evergreen  formula"),  or  for  automatic 
grants  piusuaht  to  a  dollar-based 
formula  (such  as  annual  grants  based  on 
a  certain  dollar  value,  or  matching 
contributions  based  upon  the  amount  of 
compensation  the  participant  elects  to 
defer),  such  plans  cannot  have  a  term  in 
excess  of  ten  years  unless  shareholder 
approval  is  obtained  every  ten  years. 
However,  plans  that  impose  no  limit  on 


the  number  of  shares  available  for  grant 
would  require  shareholder  approval  of 
each  grant  imder  the  plan.  A 
requirement  that  grants  be  made  out  of 
treasiuy  shares  or  repurchased  shares 
will  not  alleviate  these  additional 
shareholder  approval  reouirements. 

As  a  general  matter,  wnen  preparing 
plans  and  presenting  them  for 
shareholder  approval,  issuers  should 
strive  to  make  plan  terms  easy  to 
imderstand.  In  that  regard,  it  is 
recommended  that  plans  meant  to 
permit  repricing  use  explicit 
terminology  to  make  this  clear. 

Rule  4350(i){l)(A)  provides  an 
exception  to  the  requirement  for 
shareholder  approval  for  warrants  or 
rights  offered  generally  to  all 
shareholders.  In  addition,  an  exception 
is  provided  for  tax  qualified,  non- 
discriminatory employee  benefit  plans 
as  well  as  parallel  nonqualified  plans  26 
as  these  plans  are  regulated  under  the 
Internal  Revenue  Code  and  Treasury 
Department  regulations. 

Further,  there  is  an  exception  for 
inducement  grants  to  new  employees 
because  in  these  cases  a  company  has  an 
arm's  length  relationship  with  the  new 
employees,  hiducement  grants  for  these 
purposes  include  grants  of  options  or 
stock  to  new  employees  in  connection 
with  a  merger  or  acquisition.  The  rule 
requires  that  such  issuances  must  be 
approved  by  the  issuer's  compensation 
committee  or  a  majority  of  the  issuer's 
independent  directors. 

In  addition,  plans  or  arrangements 
involving  a  merger  or  acquisition  do  not 
require  shareholder  approval  in  two 
situations.  First,  shareholder  approval 
will  not  be  required  to  convert,  replace 
or  adjust  outstanding  options  or  other 


^^The  term  "parallel  nonqualified  plan"  means  a 
plan  that  is  a  "pension  plan"  within  the  meaning 
of  the  Employee  Retirement  Income  Security  Act 
("ERISA").  29  U.S.C.  1002  (1999).  that  is  designed 
to  work  in  parallel  with  a  plan  intended  to  be 
qualified  under  Internal  Revenue  Code  Section 
401(a),  to  provide  benefits  that  exceed  the  limits  set 
forth  in  Internal  Revenue  Code  Section  402(g)  (the 
section  that  limits  an  employee's  annual  pre-tax 
contributions  to  a  401(k)  plan),  Internal  Revenue 
Code  Section  401(a)(17)  (the  section  that  limits  the 
amount  of  an  employee's  compensation  that  can  be 
taken  into  account  for  plan  purposes)  and/or 
Internal  Revenue  Code  Section  415  (the  section  that 
limits  the  contributions  and  benefits  under 
qualified  plans)  and/or  any  successor  or  similar 
limitations  that  may  thereafter  be  enacted. 
However,  a  plan  will  not  be  considered  a  parallel 
nonqualified  plan  unless:  (i)  It  covers  all  or 
substantially  all  employees  of  an  employer  who  are 
participants  in  the  related  qualified  plaii  whose 
annual  compensation  is  in  excess  of  the  limit  of 
Code  Section  401(a)(17)  (or  any  successor  or  similar 
limitation  that  may  hereafter  be  enacted);  (ii)  its 
terms  are  substantially  the  same  as  the  qualified 
plan  that  it  parallels  except  for  the  elimination  of 
the  limitations  described  in  the  preceding  sentence; 
and,  (iii)  no  participant  receives  employer  equity 
contributions  under  the  plan  in  excess  of  25%  of 
the  participant's  cash  compensation. 


equity  compensation  awards  to  reflect 
the'tiansaction.  Second,  shares  available 
under  certain  plans  acquired  in 
acquisitions  and  mergers  may  be  used 
for  certain  post-transaction  grants 
without  further  shareholder  approval. 
This  exception  applies  to  situations 
where  the  party  which  is  not  a  listed 
company  following  the  transaction  has 
shares  available  for  grant  imder  pre- 
existing plans  that  meet  the 
requirements  of  this  Rule  4350{i)(l)(A). 
These  shares  may  be  used  for  post- 
transaction  grants  of  options  and  other 
equity  awards  by  the  listed  company 
(after  appropriate  adjustment  of  the 
number  of  shares  to  reflect  the 
transaction),  either  under  the  pre- 
existing plan  or  arrangement  or  another 
plan  or  arrangement,  without  further 
shareholder  approval,  provided:  (1)  The 
time  diuing  which  those  shares  are 
available  for  grants  is  not  extended 
beyond  the  period  when  they  would 
have  been  available  imder  the  pre- 
existing plan,  absent  the  transaction, 
and  (2)  such  options  and  other  awards 
are  not  granted  to  individuals  who  were 
employed  by  the  granting  compapy  or 
its  subsidiaries  at  the  time  the  merger  or 
acquisition  was  consummated.  Nasdaq 
would  view  a  plan  or  arrangement 
adopted  in  contemplation  of  the  merger 
or  acquisition  transaction  as  not  pre- 
existing for  purposes  of  this  exception. 
This  exception  is  appropriate  because  it 
will  not  result  in  any  increase  in  the 
aggregate  potential  dilution  of  the 
combined  enterprise.  In  this  regard,  any 
additional  shares  available  for  issuance 
under  a  plan  or  arrangement  acquired  in 
a  connection  with  a  merger  or 
acquisition  would  be  coimted  by 
Nasdaq  in  determining  whether  the 
transaction  involved  the  issuance  of 
20%  or  more  of  the  company's 
outstanding  common  stock,  thus 
triggering  the  shareholder  approval 
requirements  under  Rule  4350(i){l)(C). 
Inducement  grants,  tax  quahfied  non- 
discriminatory benefit  plans,  and 
parallel  nonqualified  plans  are  subject 
to  approval  by  either  \he  issuer's 
compensation  committee  comprised  of  a 
majority  of  independent  directors,  or  a 
majority  of  the  issuer's  independent 
directors.  It  should  also  be  noted  that  a 
company  would  not  be  permitted  to  use 
repurchased  shares  to  fund  option  plans 
or  grants  without  prior  shareholder 
approval. 

m.  Summary  of  Comments 

The  Commission  received  a  total  of  32 
comment  letters  on  the  NYSE  and 
Nasdaq  proposals.^'  Sixteen  comment 


"  See  supra  notes  5  and  9. 
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letters  generally  supported  the 
proposals  requiring  shareholder 
approval  of  all  equity  compensation 
plans  based  on  the  general  premise  that 
these  proposals  would  improve 
corporate  governance  standards  overall 
and  would  help  restore  investor 
confidence  in  the  marketplace.^s 
Several  other  commenters  were 
supportive  of  certain  aspects  of  the 
proposals,  but  expressed  concerns  about 
some  or  all  of  the  exceptions  in  the 
proposed  rules,  ^f  Five  conunent  letters 
commented  only  on  specific  aspects  of 
the  NYSE  and  Nasdaq  proposals. 3"  Four 
comment  letters  stated  that  there  should 
be  a  collective  bargaining  agreement 
exception.^'  Another  comment  letter 
supported  shareholder  approval  solely 
for  plans  including  senior  executives 
and  directors.  '2  One  comment  letter 
stated  that  companies'  compensation 
practices  should  not  be  micro-managed 
and  that  shareholder  approval  should  be 
required  only  for  plans  that  "dilute 
(shareholder)  ownership  over  a  certain 
threshold  (e.g..  1%  to  2%)  or  on  plans 
where  a  potential  for  self  dealing  exists 
{e.g.,  for  top  management  and 
directors}."  ^^  One  comment  letter  found 
the  proposals  to  be  too  complicated  and 
stated  that  "the  better  solution  may  be 
to  eliminate  stock  options  from  a 
company's  source  of  funds  for 
employees."  3'» 

Thirteen  comment  letters  supported 
the  NYSE  proposed  rule  change  to 
preclude  broker-dealers  from  casting 
proxy  votes  on  equity  compensation 
plans  without  instructions  from  the 
beneficial  owner.^s  while  three 


28  See  TIAA-CREF  Letter;  Barclays  Letter;  Allen  & 
Overy  Letter;  SWIB  Letter;  Hermes  Letter;  ICI  Letter; 
NJ  Division  Letter:  ISS  I  Letter;  ISS  II  Letter;  NVCA 
1  Letter:  NVCA  U  Letter:  LACERA  Letter:  conEdison 
Letter:  Unisys  Letter:  Employees  Retirement  System 
of  Texas  Letter:  and  Gillespie  Letter.  As  discussed 
below,  some  of  these  commenters.  while  supporting 
the  overall  proposals,  recommended  eliminating  or 
changing  some  of  the  exceptions  to  shareholder 
approval  or  requested  clarification. 

™See  CU  Letter:  SWIB  Letter:  CPF  Letter,  IBT 
Utter  STRS  Letter:  MSRS  Letter:  and  Employees 
Retirement  System  of  Texas  Letter. 

"SeeCalPERS  Letter:  Sullivan  &  Cromwell 
Letter,  ABA  Letter;  Radioshack  Letter:  and  ABC 
Letter. 

''  See  Southwest  Airlines  Letter.  lAM  Letter: 
AFL-aO  Letter;  and  IBT  Letter.  For  example,  see 
Southwest  Airlines  Letter,  stating  that  the  MYSE 
shareholder  approval  proposal  is  overly  broad  as 
currently  drafted  and  that  it  would  be  "unwise" 
and  "unfair"  to  approve  unless  a  collective 
bargaining  exception  is  added  to  the  exceptions. 

«  See  AFL-aO  Letter. 

"  See  Employees  Retirement  System  of  Texas 
Letter. 

^  See  Pella  Letter. 

«  See  TL\A-GREF  Letter:  CU  Utter  Barclays 
Letter;  SWIB  Utter:  Hermes  Utter:  AFL-CIO  Utter 
CPF  Utter:  STRS  Letter  NJ  Division  Letter;  ISS  I 
Utter;  IBT  letter  MSRS  Letter:  and  Employees 
Retirement  System  of  Texas  Utter.  As  noted  above, 


commenters  opposed  this  provision. ^^ 
Eleven  of  these  commenters,  supporting 
the  elimination  of  broker  voting  on 
equity  compensation  plans,  suggested 
precluding  broker-dealers  from  voting 
proxies  without  instructions  on  all  other 
matters  as  well.^^  In  addition,  several 
commenters  also  supported  the  NYSE 
proposed  rule  change  that  would 
eliminate  the  "treasury  share 
exception."  38 

A.  Exceptions  to  Shareholder  Approval 
of  Equity  Compensation  Plans 

Several  commenters,  while  agreeing 
with  the  general  concept  of  shareholder 
approval  for  all  equity  compensation 
plans,  had  concerns  with  various 
exceptions  for  the  general 
requirement  ^^  and  some  believed  that 
the  exceptions  should  be  removed  from 
the  proposed  rules.'"' 

1.  Exception  for  Inducements  Grants 

Several  commenters  were  critical  of 
the  exception  from  the  shareholder 
approval  requirement  for  inducement 
options  offered  in  an  arms-length 
transaction.'*'  One  commenter,  who 
commented  separately  on  the  NYSE  and 
Nasdaq  proposals,  stated  that  this 
exception  could  have  the  effect  of 
encoiuaging  the  use  of  inducement 
grants  simply  to  avoid  having  to  acquire 
shareholder  approval  to  issue  shares, 
and  that  this  exception  should  therefore 
be  limited.-»2  Another  commenter  stated 
that  such  an  exception  invites 
companies  to  offer  huge  one-time 
awards  of  options  to  incoming 
executives.''3  One  commenter,  stated 


NASD  rules  already  prohibit  broker-dealer 
discretionary  voting  on  such  matters.  See  supra 
note  . 

36  See  ABC  Utter;  Pella  Letter  Amex  I  Letter  and 
Amex  II  Letter.  The  Commission  considers  the 
Amex  I  Letter  and  Amex  II  Utter  to  be  from  the 
same  commenter. 

3'  See  CII  Utter:  SWIB  Utter;  Hermes  Letter; 
AFL-aO  Utter  CPF  Utter:  STRS  Letter;  NJ 
Division  Utter:  ISS  I  Utter;  IBT  Utter  MSRS 
Letter;  and  Employees  Retirement  System  of  Texas 
Letter. 

3"  See  ai  Utter  Barclays  Utter:  SWIB  Utter; 
Hermes  Utter  CPF  Utter;  STRS  Letter:  NJ  Division 
Utter;  Unisys  Letter  and  Employees  Retirement 
System  of  Texas  Letter. 

"  See  ai  Utter  Barclays  Utter;  SWIB  Utter; 
Hermes  Letter  AFL-QO  Letter;  CPF  Utter;  STRS 
Letter  LACERA  Letter;  Unisys  Letter  and 
Employees  Retirement  System  of  Texas  Letter. 

""See  Barclays  Letter:  SWIB  Utter;  Hermes 
Letter:  and  LACERA  Utter. 

"» See  ai  Letter:  Barclays  Utter:  SWIB  Utter: 
Hermes  Letter;  CalPERS  Utter:  STRS  Utter  NJ 
Division  Letter;  ISS  I  Letter  ISS  II  Letter  Unisys 
Letter,  and  Employees  Retirement  System  of  Texas 
Letter. 

♦»  See  ISS  I  Letter  and  ISS  II  Utter. 

«'  See  Hermes  Letter.  See  also  AFL-CIO  Utter, 
which  refers  to  inducement  grants  as  "golden 
handshake"  compensation  packages  for  newly 
recruited  executives. 


that  there  should  not  be  an  exception  for 
inducement  awards  from  shareholder 
approval,  but  noted  that  companies 
should  anticipate  the  hiring  of  new 
executives  and  have  a  "cushion  of 
shares  available  for  awards  under 
existing  shareholder-approved  plans.  "■♦■♦ 
This  commenter  was  concerned  that  an 
exception  for  inducement  awards  would 
provide  an  incentive  for  management  to 
move  between  companies  to  take 
advantage  of  the  exception  in  obtaining 
larger  option  awards.''^  Another 
commenter  suggested  that  the  exception 
should  also  be  made  available  to 
individuals  who  are  rehired  by  an  issuer, 
•or  one  of  its  subsidiaries  after  a  bona 
fide  interruption  of  emplo3nment."'** 
One  commenter  suggested  that  Nasdaq 
conform  its  proposal  to  the  NYSE 
proposal  and  permit  the  issuance  of 
inducement  awards  to  persons  who 
were  previously  employees  of  or  served 
on  the  board  of  directors  of  the  issuer.^^ 

2. -Exception  for  Mergers  and 
Acquisitions 

Several  commenters  were  generally 
critical  of  the  exception  from  the 
shareholder  approval  requirement  for 
plans  acquired  in  an  acquisition  or 
merger.*"*  These  commenters 
specifically  opposed  the  exception  for 
shares  available  to  employees  of  the 
acquired  or  targeted  company,  stating 
that  such  additional  issuances  could  be 
dilutive  to  the  shareholders  of  the 
acquiring  company.  Two  commenters 
suggested  that  this  exception  could  have 
"the  unintended  consequence  of  making 
the  availability  of  shares  authorized 
under  assumed  plans  dependent  on  the 
transaction  structure.  "'•^  Another 
commenter  argued  that  the  exception 
could  allow  management  to  "use  a 
merger  or  acquisition  to  'adopt'  a  plan 
that  otherwise  would  not  be  approved 
by  their  shareholders."*" 


**  See  CalPERS  Letter  Two  other  commenters 
recommended  that  companies  plan  in  advance  for 
these  situations  and  set  aside  shares  of  stock  for  this 
specific  purpose  with  shareholder  approval.  See 
IBT  Letter  and  Employees  Retirement  System  of 
Texas  Letter. 

«  See  CalPERS  Utter. 

"BSee  Allen  &  Overy  Letter.  This  commenter 
stated  that  Nasdaq  should  be  also  permit 
inducement  grants  to  an  independent  director  who 
is  hired  as  an  employee  of  an  issuer  or  one  of  its 
subsidiaries. 

*'  See  ABA  Letter. 

**  See  CII  Utter  Barclays  Letter;  SWIB  Letter 
AFL-CIO  Letter;  CalPERS  Utter  STRS  Utter;  NJ 
Division  Utter:  ISS  I  Letter;  ISS  II  Utter;  Unisys 
Utter  and  Employees  Retirement  System  of  Texas 
Utter 

*«  See  Allen  &  Overy  Utter  and  NJ  Division 
Utter. 

*°  See  Employees  Retirement  System  of  Texas 
Utter. 
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3J  Exception  for  Tax  Qualified  and 
Parallel  Nonqualified  Plans 

{Several  conunenters  were  generally 
critical  of  the  exception  fi-om  the 
shareholder  approval  requirement  for 
tax  qualified  and  parallel  nonqualified 
plans.*  1  These  conunenters  stated  that 
shareholder  oversight  was  necessary  for 
tax  qualified  and  parallel  non-qualified 
plans.  In  addition,  conunenters  noted 
that  the  exception  for  parallel 
nonqualified  plans  may  result  in  a 
potential  for  abuse  because  participants 
in  these  plans  could  defer  up  to  100 
percent  of  their  compensation  into  stock 
if  the  plan  allowed  such  deferrals  before 
the  application  of  tax  limits.^^ 
Conunenters  further  noted  that  parallel 
nonqualified  plans  are  structured  solely 
to  benefit  highly  compensated 
employees  and,  therefore,  should  be 
subject  to  shareholder  approval.  ^3  One 
commenter  stated  that  "the  fact  that 
such  plans  are  expensed  is  not  a  valid 
reason  to  exempt  them  ft-om  the 
shareholder  approval  process."  ^  Two 
conunenters  stated  that  the  definition  of 
parallel  nonqualified  plan  should  be 
similar  to  the  definition  of  "excess 
benefit  plan"  under  Rule  16b-3  of  the 
Act.55  Another  commenter  stated  that 
requiring  non-parallel  plans  to  be 
substantially  similar  to  tax  qualified 
plans  is  too  narrow  and  restrictive  a 
standard.56  One  conunenter  suggested 
the  use  of  "stock  purchase  plans"  as 
defined  in  Rule  16b-3(b)(5)  under  the 
Act,  stating  that  this  definition  should 
replace  the  reference  to  Section  423 
plans  under  this  exception.*^  One 
commenter  suggested  that  the  exception 
for  tax  qualified  and  parallel 
nonqualified  plans  shoidd  be  extended 
to  cover  employee  stock  option 
purchase  plans  that  would  qualify  as 
noncompensatory  plans  under  APB 
Opinion  25  of  the  Financial  Accounting 
Standards  Board.s^ 

4.  Material  Revisions  to  Plans 

Several  conunenters  suggested  that 
the  NYSE  and  Nasdaq  define  "material" 
for  purposes  of  defining  major  changes 


*'  See  Cn  Letter;  Barclays  Letter;  SWIB  Letter; 
CalPERS  Letter:  STRS  Letter.  ISS  I  Letter  ISS  U 
Letter;  Unisys  Letter,  and  Employees  Retirement 
System  of  Texas  Letier. 

"  See  CU  Letter:  AFL-QO  Utter;  CalPESlS  Letter: 
STRS  Letter,  and  Unisys  Letter 

"  See  ai  Letter:  SWffi  Letter:  CalPERS  Letter; 
STRS  Letter,  and  Unisys  Letter 

^*  See  Employees  Retirement  System  of  Texas 
Letter. 

"  See  Sullivan  &  Cromwell  Letter  and  ABA 
Letter. 
»See  RadioShack  Letter. 
"jSee  ABA  Letter. 
■•  See  Allen  &  Overy  Letter  .    ' 


to  an  equity  compensation  plan.sa  One 
conunenter  stated  that  Nasdaq  should 
adopt  the  NYSE's  hst  of  what  is 
considered  a  "material  revision."  «> 
Another  commenter  suggested  that  the 
NYSE  follow  Nasdaq's  approach  by 
defining  "materiality"  "by  reference  to 
former  Rule  16b-3  under  the  Act."** 
One  commenter  suggested  adopting  a 
"global  standard"  and  providing  a 
"transparent  definition  of  materiality" 
to  ensiue  that  issues  regarding 
materiality  are  handled  similarly  by  the 
NYSE  and  Nasdaq.ez  Anotiier 
conunenter,  while  supporting  a  uniform 
definition,  objected  to  the  use  of 
"Materiality,  "  stating  that  the  concept  is 
too  vague  and  subjective.*^  Another 
commenter  suggested  that  the  definition 
of  "material"  should  be  more  specific  to 
ensure  that  companies  have  a  practical 
and  enforceable  standard  that  they  can 
apply.**  One  commenter,  separately 
commenting  on  both  of  the  NYSE  and 
Nasdaq  proposads,  suggested  that, 
because  it  is  difficult  to  determine  what 
types  of  changes  quaUfy  as  material;  the 
Commission  should  require  the  NYSE 
and  Nasdaq  to  separately  publish,  on  a 
website  in  real  time,  determinations  of 
all  their  staff  determinations  on  requests 
for  exemptions  ft-om  the  their  rules  and 
listing  standards. *5  One  commenter 
stated  that  the  definition  of  "material 
revision"  of  an  equity  compensation 
plan  should  be  clarified  so  as  not  to 
include  any  decreases  in  any  benefits 
under  the  plan,  and  thereby  subject  only 
material  increases,  to  any  benefits  under 
a  plan,  to  shareholder  approval.** 

5.  Repricing  of  Plans 

Several  conunenters  suggested  that 
Nasdaq  should  address  the  issue  of 
repricing,  and  that  it  should  adopt  the 
NYSE's  approach  for  such  repricing 
provisions  in  equity  compensation 
plans.*'  Under  the  NYSE  proposal, 
luiless  a  plan  explicitly  contains  a 
repricing  provision,  shareholder 
approval  would  be  required  for  any 
revisions  deleting  or  limiting  the 
repricing  provisions;  a  plan  that  is  silent 
on  repricing  would  also  require 
shareholder  approval  in  these  instances. 
One  conunenter,  commenting  solely  on 
the  NYSE  proposal,  stated  that 


>»  See  cn  Utter  STRS  Utter  Sullivan  k 
Cromwell  Utter  ABA  Utter  and  Unisys  Utter. 

"See  ISS  n  Utter 

*'  See  Sullivan  ft  Cromwell  Letter 

"  See  AFL-aO  Utter. 

"See CalPERS  Letter 

"  See  IBT  Letter 

"See  ISS  1  Utter  and  ISS  H  Utter. 

«>  See  RadioShack  Utter. 

8'  See  ai  Utter  SWIB  Utter  Hermes  Utter  IQ 
Utter  CalPERS  Letter;  STRS  Utter  NJ  Division 
Utter:  and  Unisys  Utter 


shareholder  approval  should  not  be 
required  for  plans  that  are  silent  on 
repricing.**  Another  comments 
suggested  that  repricing  should  only  be 
considered  a  "material  revision"  of  a 
plan  for  newly  adopted  plans  or  for 
plans  that  were  materially  revised  after 
the  effective  date  of  the  NYSE 
proposal.*^ 

6.  Foreign  Exemption 

Two  conunenters  suggested  that  the 
exemption  for  plans  covering  employees 
residing  in  non-U.S.  jurisdictions 
should  also  apply  to  plans  that  are 
designed  to  comply  with  local  foreign 
tax  laws  and  under  which  all  full-time 
employees  of  the  sponsoring  entity  are, 
in  general,  eligible  to  participate  subject 
to  certain  service,  age  or  other 
requirements  permitted  under  the 
foreign  jurisdiction's  law.^o  Both 
conunenters  stated  that  Nasdaq  should 
adopt  a  similar  exemption.^'  One 
commenter  stated  that  a  transition 
period  should  be  provided  for  plans  of 
listed  domestic  issuers  and  their 
affiliates  covering  employees  residing  in 
a  non-U.S.  jurisdiction.'^ 

B.  Collective  Bargaining  Agreements 

Foiu  conunenters  suggested  that  there 
be  an  exception  for  the  shareholder 
requirement  for  equity  compensation 
plans  for  plans  entered  into  pursuant  to 
a  collective  bargaining  agreement.'^ 
Two  of  the  conunenters  limited  this 
suggestion  to  collective  bargaining 
agreements  that  do  not  permit 
participation  by  officers  and  directors.'* 
Three  of  the  coramenters  argued  that 
proposed  rules  are  overly-broad,  would 
significantly  impact  the  collective 
bargaining  process,  and  provide 
disincentives  for  parties  on  both  sides  of 
the  bargaining  table  to  negotiate  equity 
compensation  plans. '^  One  conunenter 
stated  that  a  shareholder  approval 
requirement  would  deny  employees, 
who  have  given  up  pay  raises  for  a 
number  of  years  over  the  term  of  the 
collective  bargaining  agreement  in  order 
to  receive  stock  options,  the  opportunity 
to  participate  fully  in  the  growtii  and 
success  of  their  companies.'* 


"  See  Sullivan  &  Cromwell  Utter. 

"Sec  ABA  Letter. 

'°  See  Allen  &  Overy  Utter  and  ABA  Latter. 

"  See  Allen  &  Overy  Utter  and  ABA  Letter. 

"  See  ABA  Utter. 

^  See  Southwest  Airlines  Letter  lAM  Latter 
AFL-aO  Utter  and  IBT  Letter. 

'«  See  Southwest  Airlines  Letter  and  IBT  Latter. 

'*  See  Southwest  Airlines  Letter  lAM  Letter  and 
AFL-aO  Letter. 

'"  See  Southwest  Airiinas  Letter 
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C.  Evergreen  Plans  ■ 

One  commenter  stated  that  "evergreen 
plans"  can  be  dilutive  to  shareholders 
because  "there  can  be  no  termination 
date  for  the  plans  and  the  number  of 
shares  issued  can  increase  annually 
depending  on  the  number  of  shares 
outstanding."  ^^  The  commenter  urged 
the  NYSE  and  Nasdaq  to  view  increases 
in  the  shares  available  under  an 
evergreen  plan  to  be  a  material  revision 
requiring  shareholder  approval.^"  One 
commenter,  commenting  solely  on  the 
NYSE  proposal,  requested  clarification 
on  whether,  for  evergreen  plans,  the  10- 
year  maximum  term  for  the  plan  runs 
from  the  effective  date  of  the  proposed 
rule,  the  date  of  the  addition  of  the  10- 
year  term,  or  the  date  of  the  original 
adoption  or  shareholder  approval  of  the 
plan/''  Two  commenters  stated  that  a 
transition  period — not  requiring 
shareholder  approval  until  the  next 
aimual  shareholder  meeting — should 
apply  to  existing  evergreen  plans.""  One 
commenter  stated  that  there  should  be 
a  "specific  transition  period  for  plans 
adopted  before  the  effective  date  that  do 
not  limit  the  number  of  shares  available 
for  grant,  since  these  plans  will  never  be 
required  to  be  amended  to  increase  the 
number  of  authorized  share."  *"  Another 
commenter  suggested  that  evergreen 
increases  should  not  be  considered 
"material  revisions"  yntil  the  earliest  of: 
(1)  A  subsequent  material  revision  to  the 
plan;  (2)  the  expiration  of  the  term  of 
the  plan;  (3)  the  later  of  ten  years  from 
the  date  the  plan  was  adopted  or  five 
years  from  the  effective  date  of  the 
NYSE  proposal."-  The  same  commenter 
recommended  that  Nasdaq  conform  its 
proposal  to  the  NYSE  proposal  with 
respect  to  provisions  on  the  treatment  of 
evergreen  plans.«3  One  conunenter 
stated  that  a  "retroactive  shareholder 
approval  requirement"  should  not  be 
applied  to  existing  evergieen  plans. "'' 
Another  commenter  requested 
clarification  on  whether  an  evergreen 
plan  that  was  previously  approved  by  a 
company's  shareholders  must  again  be 
approved  by  the  shareholders  if  it  is  for 
an  unlimited  term  and  has  been  in 
existence  for  more  than  ten  years.""* 
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"  See  \a  Utter. 

?"  See  la  Letter. 

'« .See  Sullivan  &  Cromwell  Letter. 

""See  Sullivan  &  Cromwell  Letter  and  conEdsion 
Letter. 

*'  See  Allen  &  Overy  Letter. 

»' See  ABA  Letter.  " 

03  See  ABA  Letter. 

<"  See  RadioShack  Letter. 

*5  See  Unisys  Letter.  This  conunenter  suggested  a 
transition  period  until  tiie  next  annual  shareholder 
meeting  to  obtain  shareholder  approval  if  it  is 
required  in  these  circumstances. 


D.  Conformity  and  Clarity        ^w.^.'.J  .'/] 

A  few  commenters  stated  that  the 
NYSE  and  Nasdaq  proposals  should  be 
consistent  with  one  another.  "^  One 
commenter  recommended  specific 
changes  to  clarify  and  conform  the 
NYSE  and  Nasdaq  proposals."^  Another 
commenter  suggested  that  the  NYSE  and 
Nasdaq  clarify  the  proposed  rules  to 
indicate  that  cash-only  plans  and 
benefits  would  not  be  subject  to 
shareholder  approval.""  One  commenter 
stated  that  the  NYSE  and  Nasdaq  should 
harmonize  their  proposals  on  the 
"repricing"  issue;  the  commenter  did 
not  take  a  position  on  which  approach 
it  believed  was  more  appropriate."^  The 
same  commenter  suggested  that  "the 
NYSE  proposal,  like  the  Nasdaq 
proposal,  should  specify  the  significant 
and  substantive  components  of  its 
(proposed)  rule  in  the  rule's  text"  rather 
than  in  a  commentary  or  footnotes."" 
One  commenter  praised  the  NYSE  and 
Nasdaq  for  proposing  similar  rules 
requiring  shareholder  approval  of  equity 
compensation  plans,  stating  that  this 
"coordinated  approach  ensures  that  the 
NYSE  and  Nasdaq  do  not  compete  on 
the  basis  of  differences  in  their  rules, 
encouraging  a  "race  to  the  bottom"  to 
attract  new  listings,  to  the  detriment  of 
investors."  91 

E.  Elimination  of  Broker-Dealer  Voting 
on  Equity  Compensation  Plans 

Several  commenters  also  supported 
the  NYSE  proposed  rule  change  to 
preclude  broker-dealers  from  voting  on 
equity  compensation  plans  without 
instructions  from  the  beneficial 
owner.3-  Some  of  these  commenters 
stated  that  broker-dealers  should  be 
precluded  from  voting  proxies  without 
instructions  on  all  other  matters  as 
well.^a  Some  of  these  commenters  stated 
that  votes  should  be  cast  by  the 
beneficial  owners — the  real  parties  in 
interest — and  not  broker-dealers  who 
tend  to  side  with  management  and 
override  their  clients'  interests. a-*  Other 


"6  See  AFL-CIO  Letter;  Allen  &  Overy  Letter;  IQ 
Letter:  and  ABA  Letter. 

»'  See  ABA  Letter. 

««  See  Allen  &  Overy  Letter. 

»«  See  ABA  Letter. 

«>  See.  ABA  Letter. 

"  See  ICI  Letter. 

^'  See  TIAA-CREF  Letter:  CIl  Letter;  Barclays 
Letter;  SWIB  Letter;  Hermes  Letter:  AFL-CIO  Utter; 
CPF  Letter;  STRS  Letter;  NJ  Division  Letter;  ISS  I 
Letter;  IBT  letter;  MSRS  Letter;  and  Employees 
Retirement  System  of  Texas  Letter. 

"3  See  CII  Utter;  SWIB  Letter;  Hermes  Letter; 
AFL-CIO  Utter;  CPF  Letter;  STRS  Letter;  NJ 
Division  Utter;  ISS  I  Letter;  IBT  Utter;  MSRS 
Letter;  and  Employees  Retirement  System  of  Texas 
Letter. 

»■•  See  TIAA-CREF  Letter:  CII  Utter:  SWIB  Utter: 
Hermes  Utter;  AFL-CIO  Utter;  CPF  Utter.  STRS 


commenters  pointed  out  that,  because 
companies  now  routinely  receive  votes 
from  more  than  50  percent  of  their 
beneficial  owners,  broker-dealer  votes 
are  no  longer  necessary  to  meet  quorum 
requirements.95  One  commenter  stated 
that  "this  rule  is  unnecessary  in  an  age 
where  shareholders  can  vote 
electronically  by  telephone,  Internet, 
and  facsimile,  in  addition  to  the 
traditional  means  of  written  proxy  or 
participation  in  shareholder 
meetings."  "^  One  commenter  stated  that 
the  NYSE  should  specify  when  the 
proposed  new  rule  eliminating  broker 
voting  of  equity  compensation  plans 
will  become  effective  and  stated  that  a 
transition  period  should  be  provided*^' 
Three  conunenters  opposed  the  NYSE 
proposal  to  eliminate  broker-dealer 
proxy  voting  on  equity  compensation 
plans.9"  Two  of  these  commenters  stated 
that  the  elimination  of  broker  voting 
would  harm  smaller  issuers  and  result 
in  a  significant  increase  in  cost  and 
administrative  burden.*'^  In  addition, 
one  commenter  stated  that  elimination 
of  broker-dealer  voting  on  equity 
compensation  plans,  and  thereby 
designating  such  plans  as  "non-routine" 
for  proxy  voting  purposes,  would  result 
in  uncertainty  of  whether  there  will  be 
a  quorum  and,  instead  suggested  as  an 
alternative  that  unvoted  broker  held 
shares  be  deemed  voted  in  proportion  to 
the  votes  actually  cast  [i.e.,  "echo" 
voting).!""  The  commenter  further 
stated  that,  while  the  issue  of  broker- 
dealer  voting  should  be  addresses  on  an 
industry-wide  basis,  it  wanted 
clarification  that  the  NYSE's  elimination 
of  broker-dealer  voting  on  equity 
compensation  plans  only  applied  to 
NYSE  listed  issuers  "  and  not  to  Amex 
listed  issuers  "  in  case  of  a  conflict  in 
proxy  voting  rules  of  the  two 
exchanges.  1"!  One  commenter  stated 
that  the  average  beneficial  owner  would 
not  understand  or  know  how  to  vote  on 
his  or  her  own.'"' 

F.  Miscellaneous  Comments 

A  few  commenters  suggested  that  the 
Commission  urge  the  American  Stock 


Letter:  ISS  I  Letter;  IBT  Letter;  MSRS  Letter;  and 
Employees  Retirement  System  of  Texas  Letter. 

»5  See  ai  Letter:  SWIB  Utter;  CPF  Utter:  STRS  . 
Utter:  IBT  Utter;  and  MSRS  Utter.  One 
commenter  stated  that,  if  uninstructed  broker-dealer 
votes  are  needed  to  meet  a  quorum,  broker  voting 
should  be  limited  solely  to  quorum  votes.  See  ISS 
I  Utter. 

»  See  AFL-CIO  Letter. 

8' See  ABA  Utter. 

^See  ABC  Letter;  Pella  Letter;  Amex  I  Letter:  and 
Amex  II  Letter. 

»»See  ABC  Letter  and  Amex  I  Utter. 

""'  See  Amex  I  Letter. 

>»>  See  Amex  I  Letter  and  Amex  II  Letter. 

'"2  See  Pella  Letter. 


Exchange,  LLC  ("Amex")  to  propose 
and  adopt  listing  standards  similar  to 
the  NYSE  and  Nasdaq  proposals.'°3  One 
commenter,  commenting  solely  on  the 
NYSE  proposal,  stated  that  the 
shareholder  approval  requirement 
should  apply  only  to  companies  listing 
common  stock  on  the  NYSE.'"*  The 
same  commenter  stated  that  NYSE 
should  state  that  the  requirement  of 
shareholder  approval  would  not  apply 
to  "cash-only"  plans  and  other  plans 
where  securities  are  not  deliverable. '"^ 
The  commenter  also  stated  that  plans 
adopted  after  the  effective  date  of  the 
proposed  rule  but  before  the  company's 
stock  is  listed  on  the  NYSE  should  also 
be  grandfathered."  ^o«  The  commenter 
further  stated  that  compensation 
ccHnmittee  pre-approvd  of  certain 
exceptions  to  shareholder  approval, 
such  as  for  inducement  grants  and  tax 
qualified  plans,  is  unnecessary  and 
impractical,  ^o^  One  commenter  stated 
that  NYSE  should  define  "equity 
compensation  plan."  i°«  The  same 
commenter  stated  that  the  NYSE  should 
specify  when  the  proposed  amendments 
to  the  NYSE  Rule  452  eliminating 
broker  voting  on  plans  would  become 
effiective  and  suggested  that  there  be  a 
transition  period.  ^«»9  One  commenter, 
commenting  solely  on  the  NYSE 
proposal,  stated  that  there  should  be  an 
implementation  period  for  obtaining 
shareholder  approval  for  plans  that  are 
not  pre-existing  plans  that  will  become 
"grandfathered"  upon  approval  of  the 
NYSE  proposal.""  One  commenter 
stated  that  "compensatory  discount 
stock  purchase  plans"  should  not  be 
subject  to  shareholder  approval  because 
this  requirement  would  unduly  restrict 
the  management's  design  of  long- 
standing compensation  plans  for  a  broad 
base  of  employees,  while  providing 
minimal  benefit  to  shareholders.'" 
Some  commenters  stated  that  the  21 -day 
comment  period  was  inadequate  to 
obtain  public  comment  on  these  and 
other  proposals.  "2 
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>»'  See  Cn  Letter;  SWIB  Letter;  STRS  Letter:  N] 
Division  Letter;  and  Unisys  Letter.  In  response  to 
a  Conimission  request,  the  Amex  filed  a  proposed 
rule  change  on  May  6,  2003.  which  proposes  to 
require  shareholder  approval  of  stock  option  and 
equity  compensaUon  plans.  See  File  No.  SR-Amex- 
2003-42. 

'"f  See  Sullivan  &  Cromwell  Letter. 

•MSee  Sullivan  &  Cromwell  Letter. 

"*  See  Sulhvan  &  Cromwell  Letter. 

"•*  See  Sullivan  &  Cromwell  Letter. 

"*  See  ABA  Letter. 

"»  See  ABA  Letter. 

""SeeconEdison  Letter. 

"'See  RadioShack  Utter. 

"^See  CIl  Letter;  CPF  Utter:  CalPERS  Utter; 
STRS  Utter;  IBT  Utter;  and  MSRS  Utter. 


IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  NYSE  proposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  promulgated 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
with  the  requirements  of  section  6(b)  of 
the  Act. "3  Specifically,  the  Commission 
finds  that  approval  of  the  NYSE 
pro[>osal,  as  amended,  is  consistent  with 
section  6(b)(5)  of  the  Act  "*  in  that  it  is 
designed  to,  among  other  things, 
facilitate  transactions  in  securities;  to 
prevent  fraudiilent  and  manipulative 
acts  and  practices;  to  promote  just  and 
equitable  principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest,  and  does  not  permit 
imfair  discrimination  among  issuers. 

In  addition,  after  careful  review,  the 
Commission  finds  that  the  Nasdaq 
proposal,  as  amended,  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
association. "5  x^e  Commission  finds 
that  the  Nasdaq  proposal,  as  amended, 
is  consistent  with  provisions  of  section 
15A  of  the  Act,"«  in  general,  and  with 
section  15A(b)(6)  of  the  Act,"'  in 
particular,  in  that  it  is  designed  to, 
among  other  things,  facilitate 
transactions  in  securities;  to  prevent 
fiaudulent  and  manipulative  acts  and 
practices;  to  promote  just  and  equitable 
principles  of  trade;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system;  and  in 
general,  to  protect  investors  and  the 
public  interest,  and  does  not  permit 
unfair  discrimination  among  issuers. 

The  Commission  has  long  encouraged 
exchanges  to  adopt  and  strengthen  their 
corporate  governance  listing  standards 
in  order  to,  among  other  things,  restore 
investor  confidence  in  the  national 
marketplace.  The  Commission  believes 
that  the  NYSE  proposal  and  the  Nasdaq 
proposal,  which  require  shareholder 
approval  of  equity  compensation  plans, 
are  the  first  step  imder  this  directive 
because  they  should  have  the  effect  of 
safeguarding  the  interests  of 


'"  15  U.S.C.  78f(b).  to  approving  the  NYSE 
proposal,  the  Commission  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition 
and  capital  formation.  15  U.S.C.  78c(0. 

'» 15  U.S.C.  78f(b)(5). 

'"  In  approving  the  Nasdaq  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

"•15  U.S.C.  78£>-3. 

'"15  U.S.C.  78o-3(b)(6). 


shareholders,  while  placing  certain 
restrictions  on  their  listed  companies. 
The  Commission  notes  that  many 
commenters  generally  supported  the 
NYSE  and  Nasdaq's  proposals  to  require 
shareholder  approval  of  all  equity 
compensation  plans  mainly  based  on 
the  premise  that  such  a  requirement 
would  protect  shareholders  and  overall 
improve  the  marketplace.  The 
Commission  fiuther  notes  that  several 
commenters,  while  supporting  the 
general  shareholder  approval 
requirement,  voiced  concerns  regarding 
certain  or  all  of  the  exemptions  to,  and 
certain  aspects  of,  the  shareholder 
approval  requirement.  Accordingly,  the 
NYSE  and  Nasdaq  amended  their 
proposals  to:  (1)  Respond  to  specific 
concerns  raised  by  the  commenters  and 
suggestions  made  by  Commission  staff; 
(2)  clarify  terms  and  language  used  in 
their  respective  proposals;  and  (3) 
harmonize  and  conform  their  respective 
rule  proposals,  in  response  to  certain 
comments,  so  that  they  are  more 
consistent  with  one  another. 

A.  Exemption  From  Shareholder 
Approval  for  Inducement  Grants 

The  Commission  notes  that  several 
commenters  were  critical  of  the 
exemption  fi-om  shareholder  approval 
for  inducement  grants  that  could  be 
made  to  recruit  new  employees.  These 
commenters  were  generally  concerned 
that  the  exemption  could  potentially 
lead  to  abuse  and  could  be  used  to  avoid 
shareholder  approval.  The  commenters 
suggested  either  eliminating  or  limiting 
the  exemption  for  inducement  grants. 

The  Commission  believes  that  the 
requirement  that  the  issuance  of  all 
inducement  grants  be  subject  to  review 
by  either  the  issuer's  independent 
compensation  committee  or  a  majority 
of  the  board's  independent  directors,  in 
both  proposals,  should  prevent  abuse  of 
this  exemption.  The  Commission  notes 
that  the  NYSE  has  also  amended  its 
proposal  to  include  a  requirement  that, 
following  the  grant  of  any  inducement 
award,  companies  must  disclose  in  a 
press  release  the  material  terms  of  the 
award,  including  the  recipient(s)  of  the 
award  and  the  number  of  shares 
involved."*  In  addition,  the 


""This  disclosure  would,  of  course,  be  in 
addition  to  any  information  that  is  required  to  be 
disclosed  in  annual  reports  filed  with  the 
Commission.  For  example.  Item  201(d)  of 
Regulation  S-K  (17  CFR  229.201(d))  and  Item 
201(d)  of  Regulation  S-B  (17  CFR  228.201(d)) 
require  issuers  to  present — in  their  annual  reports 
on  Form  10-K  or  Form  10-KSB — separate,  tabular 
disclosure  concerning  equity  compensation  plans 
that  have  been  approved  by  shareholders  and  equity 
compensation  plans  that  have  not  been  approved  by , 
shareholders. 
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Commission  notes  that  the  NYSE 
proposes  an  additional  requirement  that 
an  issuer  must  notify  it  in  writing  when 
it  useis  this  exemption  from  the 
shareholder  approval  requirement. 
Nasdaq  has  also  committed  to 
considering  similar  disclosure 
requirements.  The  Commission  believes 
that  such  disclosure  requirements 
would  provide  transparency  to  investors 
and  reduce  the  potential  for  abuse  of 
this  exemption  for  inducement 
grants."^ 

In  addition,  one  commenter  pointed 
out  an  inconsistency  between  the  NYSE 
and  Nasdaq  proposals — that  the 
exemption  for  inducement  grants  as 
proposed  in  the  Notice  of  the  Nasdaq 
Proposal  would  exclude  grants  to 
previous  employees  and  directors  of  the 
company,  while  the  exemption  for 
inducement  grants  as  proposed  in  the 
Notice  of  the  NYSE  Proposal  would 
allow  grants  to  all  new  employees.  In 
response  to  these  concerns,  the  NYSE 
and  Nasdaq  clarified  their  respective 
exemptions  for  inducement  grants  and 
limited  the  exemptions  to  new 
employees  or  to  previous  employees 
being  rehired  after  a  bona  fide  period  of 
interruption  of  employment,  and  to  new 
employees  in  connection  with  an 
acquisition  or  merger.  The  Commission 
believes  that  these  amendments  to  the 
exemption  for  inducement  grants  in  the 
NYSE  and  Nasdaq  proposals  are 
consistent  with  the  original  intent  of  the 
exemption.  The  language  requiring  a 
bone  fide  period  of  interruption  of 
employment  for  previous  employees 
should  help  to  prevent  the  inducement 
exemption  from  being  used 
inappropriately.  Furthermore,  the 
proposed  changes  should  address  the 
commenters'  concerns  about 
consistency  between  the  NYSE  and 
Nasdaq  proposals. 

B.  Exemption  From  Shareholder 
Approval  for  Mergers  and  Acquisitions 

The  Commission  notes  that  several 
commenters  objected  to  an  exemption 
from  shareholder  approval  for  plans 
acquired  in  a  merger  or  acquisition. 
These  commenters  stated  that  additional 
issuances  under  plans  to  shareholders  of 
the  acquired  or  targeted  company  could 
be  dilutive  to  shareholders  of  the 
acquiring  company.  The  commenters 
were  also  concerned  that  companies 
could  use  a  merger  or  acquisition  to 
acquire  a  plan  that  would  otherwise  not 
be  approved  by  their  shareholders. 

while  the  Commission  understands 
these  concerns,  it  notes  that  both  the 


NYSE  and  Nasdaq  exemptions  contain 
safeguards  that  should  prevent  abuse  in 
this  area.  First,  only  pre-existing  plans 
that  were  previously  approved  by  the 
acquired  company's  shareholders  would 
be  available  to  the  listed  company  for 
post-transactional  grants.  In  addition, 
shares  under  those  previously  approved 
plans  could  not  be  granted  to 
individuals  who  were  employed, 
immediately  before  the  transaction,  by 
the  post-transaction  listed  company  or 
its  subsidiaries.  The  Conunission  also 
notes  that,  under  both  the  NYSE  and 
Nasdaq  proposals,  any  shares  reserved 
for  listing  in  connection  with  a  merger 
or  acquisition  pursuant  to  this 
exemption  would  be  counted  by  the 
NYSE  and  Nasdaq  in  determining 
whether  the  transaction  involved  the 
issuance  of  20%  or  more  of  the 
company's  outstanding  common  stock, 
thereby  requiring  shareholder  approval 
under  the  appropriate  NYSE  and 
Nasdaq  rules.  Finally,  the  Commission 
notes  that  the  NYSE  proposes  an 
additional  requirement  that  an  issuer 
must  notify  it  in  writing  when  it  uses 
this  exemption  from  the  shareholder 
approval  requirement.  Based  on  the 
above,  the  Commission  believes  that  the 
NYSE  and  Nasdaq  have  provided 
measures  to  ensure  that  the  exemption 
for  mergers  and  acquisitions  is  only 
used  in  limited  circumstances,  which 
should  help  reduce  the  potential  for 
dilution  of  shareholder  interests. 

C.  Exemption  From  Shareholder 
Approval  for  Tax  Qualified  arid  Parallel 
Nonqualified  Plans 

Several  commenters  were  critical  of 
the  exemption  from  shareholder 
approval  for  tax  qualified  and  parallel 
nonqualified  plans  >2o  and  stated  that 
these  plans  should  be  subject  to 
shareholder  approval.  Many  of  these 
commenters  were  concerned  that  these 
types  of  plans  are  structiued  in  a  way 
to  benefit  only  highly  compensated 
employees  and  that  participants  in  such 
plans  could  defer  up  to  100%  of  their 
compensation  in  stock  under  these 
plans. 

The  Commission  believes  that,  given 
the  extensive  government  regulation — 
the  Internal  Revenue  Code  and  Treasury 
regulations — for  qualified  plans  and  the 
general  Umitations  associated  with 
parallel  nonqualified  plans, 
shareholders  should  not  experience 
significant  dilution  as  a  result  of  this 
exemption.  In  addition,  the  Commission 
notes  that  NYSE  and  Nasdaq  are 


'"The  CommissioD  urges  Nasdaq  to  consider 
adopting  a  disclosure  requirement  similar  to  the 
NYSE's  requirement. 


'^"The  Commission  notes  that  the  NYSE  has 
replaced  the  term  "parallel  nonqualified  plan"  in 
its  proposal  with  the  term  "parallel  excess  plan." 
Nasdaq  has  retained  the  term  "parallel  nonqualified 
plan"  to  describe  such  plans. 


proposing  to  add  an  additional 
limitation  under  this  exemption  that  a 
plan  would  not  be  considered  a 
nonqualified  parallel  under  the  Nasdaq 
proposal  or  parallel  excess  plan  under 
the  NYSE  proposal  if  employees  who 
are  participants  in  such  plans  receive 
employer  contributions  under  the  plans 
in  excess  of  25%  of  the  participants' 
cash  contributions.  The  Commission 
further  notes  that  the  NYSE  proposes  an 
additional  requirement  that  an  issuer 
must  notify  it  in  writing  when  it  uses 
this  exemption  from  the  shareholder 
approval  requirement.  The  Commission 
believes  that,  taken  together,  these 
limitations  should  reduce  concerns 
regarding  abuse  of  this  exemption. 

D.  Material  Amendments  to  Plans 

The  Commission  notes  that  several 
commenters  lu-ged  the  NYSE  and 
Nasdaq  to  adopt  a  similar  definition  for 
what  constitutes  a  material  amendment 
or  revision  to  a  plan  requiring 
shareholder  approval.  Specifically, 
these  commenters  stated  that  the  NYSE 
and  Nasdaq  should  adopt  a  more 
uniform  and  enforceable  definition.  One 
conunenter  suggested  that  material 
revisions  to  plans  should  only  include 
any  increases  in  benefits,  not  decreases 
in  benefits,  under  a  plan. 

In  response  to  these  concerns,  the 
NYSE  and  Nasdaq  have  proposed 
amendments  to  their  respective 
proposals  and  provided  similar 
definitions  of  a  material  amendment  or 
revision.  A  material  amendment  or 
revision  under  both  proposals  would 
now  basically  include:  A  material 
increase  in  the  number  of  shares  to  be 
issued  under  the  plan  (other  than  to 
reflect  a  reorganization,  stock  split, 
merger,  spinoff  or  similar  transaction); 
an  expansion  of  the  type  of  awards 
available  under  the  plan;  a  material 
expansion  of  the  class  of  participants 
eligible  to  participate  in  the  plan;  a 
material  extension  of  the  term  of  the 
plan;  a  material  change  to  limit  or  delete 
any  provisions  prohibiting  repricing  of 
options  in  a  plan  or  for  determining  the 
sfrike  or  exercise  price  of  options  imder 
a  plan.  In  addition,  the  NYSE  amended 
its  proposal  under  "Material  Revisions" 
to  define  "evergreen"  and  "formula" 
plans  and  introduced  the  new  concept 
of  "discretionary  plan."  The  NYSE 
further  described  what  would  constitute 
a  material  revision  to  such  plans  and 
require  shareholder  approval.  Nasdaq 
also  amended  its  proposal  to  clarify 
when  plans  containing  a  formula  for 
automatic  increases  (such  as  evergreen 
plans)  and  automatic  grants  would 
require  shareholder  approval. 

The  Commission  believes  that  the 
NYSE  and  Nasdaq's  non-exclusive  lists 


of  what  would  constitute  a  material 
amendment  or  revision  to  a  plan 
provides  companies  with  clarity  and 
guidance  for  when  certain  amendments 
to  plans  would  require  shareholder 
approval.  The  Commission  also  believes 
that  the  NYSE  and  Nasdaq  proposed 
amendments  in  this  area  should  help  to 
ensure  that  the  concept  of  material 
amendments  or  revisions  between  their 
respective  proposals  is  consistent  with 
each  other  so  that  differences  between 
the  markets  caimot  be  abused. 

E.  Repricing  of  Plans 

A  minority  of  commenters  suggested 
that  Nasdaq  should  address  the  issue  of 
the  repricing  of  options  in  plans  and 
adopt  the  NYSE's  approach  to  this  issue. 
The  NYSE  proposal  provides  that,  if  a 
plan  explicitly  contains  a  repricing 
provision,  shareholder  approval  would 
be  required  to  delete  or  limit  the 
repricing  provisions.  In  addition,  the 
NYSE  proposal  provides  that,  if  a  plan 
is  silent  on  repricing,  it  will  be 
considered  as  prohibiting  repricing  and 
shareholder  approval  would  be  required 
to  permit  repricing  under  the  plan.  In 
response  to  the  commenters'  concerns 
on  this  issue,  Nasdaq  proposed 
amendments  to  its  proposal  to  state  that 
it  would  be  considered  a  material 
amendment  to  a  plan  requiring 
shareholder  approval  if  the  plan  was 
amended  to  permit  repricing.  In 
addition,  Nasdaq  recommended  in  its 
proposed  amendments  that  plans  meant 
to  permit  repricing- should  explicitly 
and  clearly  state  that  repricing  is 
permitted.  The  NYSE  proposed  an 
amendment  to  its  proposal  to  clarify 
that  repricings  that  have  commenced 
prior  to  the  date  of  effectiveness  of  its 
proposal  would  not  be  subject  to 
shareholder  approval,  provided  that 
such  repricing  does  not  require 
shareholder  approval  imder  the  NYSE's 
existing  shareholder  approval  rules. 

The  NYSE  and  Nasdaq  proposals,  as 
amended,  should  benefit  shareholders 
by  ensuring  that  companies  cannot  do  a 
repricing  of  options,  which  can  have  a 
dilutive  effect  on  shares,  without 
explicit  shareholder  approval  of  such 
provisions  and  their  terms.  The 
Commission  also  believes  that  NYSE 
and  Nasdaq  proposals  now  provide 
similar  views  in  the  area  of  repricing 
and  should  offer  companies  clarity  and 
guidance  as  to  when  a  change  in  a  plan 
regarding  the  repricing  of  options  would 
trigger  a  shareholder  approval 
requirement  and  addresses  commenters' 
concerns  in  this  area. 
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F.  Ever^ven  or  Formula  Plans  and 
Discretionary  Plans 

A  minority  of  commenters  raised 
concerns  about  plans  containing 
evergreen  formulas,  which  would  allow 
for  automatic  increases  in  the  niunber  of 
shares  available  or  for  automatic  grants 
pursuant  to  a  formula  in  the  plans. 
These  commenters  were  generally 
concerned  about  evergreen/formula 
plans  that  provided  no  termination  date 
and  that  did  not  place  a  limit  on  the 
number  of  shares  that  could  be  issued. 
The  commenters  wanted  the  NYSE  and 
Nasdaq  to  consider  increases  in  the 
nimiber  of  shares  under  such  plans  as 
material  revisions  to  the  plans  requiring 
shareholder  approval.  In  addition,  some 
of  these  commenters  suggested  that  the 
NYSE  and  Nasdaq  provide  a  transition 
period  for  existing  evergreen/formula 
plans  to  comply  with  the  new 
shareholder  approval  requirements. 
Some  commenters  wanted  more  clarity 
as  to  when  shareholder  approval  would 
be  required  for  evergreen/formula  plans 
that  were  adopted  prior  to  the  effective 
date  of  the  NYSE  and  Nasdaq  proposals, 
and  one  commenter  suggested  that 
Nasdaq  adopt  NYSE's  approach  to 
evergreen/formula  plans. 

The  Commission  notes  that  both  the 
NYSE  and  Nasdaq  have  proposed 
amendments  to  the  respective  proposals 
in  response  to  commenters'  concerns 
and  are  proposing  similar  approaches  as 
to  the  treatment  of  evergreen/formula 
plans.  More  specifically,  under  both  the 
NYSE  and  Nasdaq  proposals,  if  a  plan 
contains  a  formula  for  automatic 
increases  in  the  shares  available  or  for 
automatic  grants  pursuant  to  a  formula, 
each  increase  or  grant  will  require 
shareholder  approval  unless  the  plan 
has  a  term  of  not  more  than  ten  years. 
In  addition,  imder  both  the  NYSE  and 
Nasdaq  proposals,  if  a  plan  contains  no 
limit  on  the  number  of  shares  available 
and  is  not  a  formula  plan  (the  NYSE 
amended  its  proposal  to  refer  to  such 
plans  as  "discretionary  plans"),  then 
each  grant  under  the  plan  will  require 
separate  shareholder  approval. 
Furthermore,  both  the  NYSE  and 
Nasdaq  proposals  provide  that  a 
requirement  that  grants  be  made  out  of 
treasury  or  repurchased  shares  will  not 
alleviate  the  need  for  shareholder 
approval  for  additional  grants. 

The  Commission  believes  that  these 
provisions  should  help  to  ensure  that 
certain  terms  of  a  plan  cannot  be  drafted 
so  broad  as  to  avoid  shareholder 
scrutiny  and  approval.  The  Commission 
also  notes  that  the  NYSE  and  Nasdaq's 
conforming  rules  relating  to  the 
treatment  of  evergreen/formula  and 
discretionary  plans  should  provide 


more  clarity  and  transparency  to  issuers 
as  to  when  shareholder  approval  would 
be  required  for  such  plans. 

The  Commission  further  notes  that   . 
the  NYSE  has  proposed  amendments  to 
its  proposal  to  provide  for  a  transition 
period  for  evergreen/formula  plans  and 
discretionary  plans.  The  limited 
transition  period  would  end  on  the  first 
to  occur  of  the  following:  (1)  The  listed 
company's  next  annual  meeting  at 
which  directors  are  elected  that  occurs 
more  than  180  days  after  the  date  of  the 
effective  date  of  the  NYSE  proposal;  (2) 
the  first  anniversary  of  the  effective  date 
of  the  NYSE  proposal;  or  (3)  the 
expiration  of  the  plan.  The  Commission 
believes  that  the  NYSE's  proposed 
transition  period  for  evergreen/formula 
and  discretionary  plans  should  provide 
companies  with  additional  clarity  and 
guidance  as  to  when  shareholder 
approval  would  be  required  for  such 
plans  while  in  the  transition  period,  and 
should  provide  companies  with  more 
time  to  comply  with  the  new  NYSE 
shareholder  approval  requirements  for 
evergreen/formula  type  plans.  The 
Commission  believes  that  this  period  is 
not  so  long  as  to  permit  abuse  of  the 
shareholder  approval  requirement,  and 
at  most,  will  last  one  year  from  the  date 
of  this  Commission  approval  order. 

G.  Miscellaneous  Concerns 

Some  commenters  had  suggested  that 
there  should  be  an  exemption  from 
shareholder  approval  for  plans  entered 
into  pursuant  to  a  collective  bargaining 
agreement  mainly  because  they  believed 
that  a  shareholder  approval  requirement 
would  hinder  negotiations  regarding 
equity  compensation  plans  by  both 
parties  in  the  collective  bargaining 
process.  The  Commission  believes, 
however,  that  such  an  exemption  could 
expose  shareholders  to  significant 
dilution  because  of  the  lack  of 
shareholders  oversight  in  the  collective- 
bargaining  process.  Accordingly,  the 
Commission  agrees  with  the  NYSE  and 
Nasdaq  decisions  not  to  provide  such  an 
exemption  to  their  respective 
shareholder  approval  requirements. 

The  Commission  notes  that 
commenters  requested  clarification  as  to 
what  type  of  plans  would  be  considered 
"equity  compensation  plans"  and  what 
type  of  plans  would  not  be  considered 
"equity  compensation  plans."  In 
response  to  commenters"  concerns,  the 
NYSE  proposed  amendments  to  its 
proposal  to  better  define  "equity 
compensation  plans"  and  clarified  that 
such  plans  would  expressly  exclude 
plans  that  do  not  provide  delivery  of 
equity  seciuities  of  the  issuw — for 
example,  "cash  plans" — and  deferred 
compensation  plans  under  which 
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employees  pay  full  market  value  for 
deferred  shares.  The  Commission  notes 
that  Nasdaq  also  amended  its  proposal 
to  incorporate  the  term  "equity 
compensation"  and  proposes  to  adopt  a 
similar  concept  as  the  NYSE  as  to  this 
term  so  that  plans  that  merely  provide 
a  convenient  way  to  purchase  shares  in 
the  open  market  or  from  the  issuer  at 
fair  market  price  would  not  require 
shareholder  approval.  The  Commission 
believes  that  the  proposed  amendments 
should  make  the  NYSE  and  Nasdaq 
proposals  more  consistent  and  provide 
greater  clarity  with  respect  to  which 
plans  would  and  would  not  require 
shareholder  approval. 

Finally,  many  commenters  wanted 
clarification  as  to  how  the  new  NYSE 
and  Nasdaq  shareholder  approval 
requirements  would  apply  to  pre- 
existing plans.  The  NYSE  and  Nasdaq 
have  proposed  amendments  to  their 
proposals  to  clarify  the  applicability  and 
transition  period  for  their  shareholder 
approval  requirements.  In  particular,  the 
NYSE  and  Nasdaq  have  provided  that 
pre-existing  plans,  which  were  adopted 
prior  to  the  SEC's  approval  of  the  NYSE 
and  Nasdaq  proposals,  would 
essentially  be  "grandfathered"  and 
would  not  require  shareholder  approval 
unless  the'  plans  were  materially  revised 
or  amended.  The  NYSE  provides  further 
clarification  that  shareholder  approval 
is  required  for  pre-existing  plans  that 
were  not  approved  by  shareholders  and 
that  do  not  have  an  evergreen  formula 
or  a  specific  number  of  shares  available 
under  the  plan.  The  Commission 
believes  that  this  clarification  should 
provide  companies  with  guidance  as  to 
which  plans  would  be  subject  to  the 
new  NYSE  and  Nasdaq  shareholder 
approval  requirements. 

H.  Elimination  of  Broker-Dealer  Voting 
on  Equity  Compensation  Plans 

The  Commission  notes  that  several 
commenters  supported  the  NYSE's 
proposed  rule  change  to  prohibit  broker- 
dealers  from  voting  proxies  on  equity 
compensation  plans  without  the 
beneficial  owner's  explicit  consent. 
These  commenters  urged  the  NYSE  to 
adopt  a  prohibition  for  broker  voting 
without  instructions  on  all  matters,  not 
just  with  respect  to  equity  compensation 
plans.  Some  of  these  commenters  were 
concerned  that  broker-dealers  tend  to 
side  with  management  and  do  not 
always  vote  in  their  client's  best 
interest.  One  commenter  requested 
clarification  on  the  effective  date  for 
eliminating  broker  voting  on  equity 
compensation  plans  and  suggested  that 
the  NYSE  consider  a  transition  period 
for  the  effective  of  the  new  rule. 


The  Commission  further  notes  that 
three  commenters  opposed  the 
elimination  of  broker  voting  on  equity 
compensation  plans,  stating  that  such 
elimination  would  harm  smaller  issuers 
and  provide  uncertainty  as  to  whether 
there  will  be  a  quorum  at  the  next 
meeting.  These  commenters  suggested 
that  the  NYSE  consider  an  alternative  to 
the  elimination  of  broker  voting — 
"mirror"  or  "echo"  voting — where 
unvoted  shares  held  by  a  broker-dealer 
would  be  deemed  as  being  voted 
proportionally  to  votes  that  were 
actually  cast.  One  commenter  requested 
clarification  that  the  NYSE's  proposed 
elimination  of  broker  voting  on  equity 
compensation  plans  would  only  apply 
to  NYSE  listed  issuers  and  not  to  Amex 
listed  issuers. 

The  Commission  believes  that  the 
NYSE's  provision  precluding  broker 
voting  on  equity  compensation  plans  is 
consistent  with  the  Act.  The 
Commission  notes  that  equity 
compensation  plans  have  become  an 
important  issue  for  shareholders. 
Because  of  the  potential  for  dilution 
from  such  issuances,  shareholders 
should  be  making  the  determination 
rather  than  brokers  on  their  behalf.  The 
Commission  further  notes  that, 
generally  under  NYSE  rules,  only 
matters  that  are  considered  routine  are 
allowed  to  be  voted  on  by  a  broker  on 
behalf  of  a  beneficial  owner.  Because  of 
the  recent  significance  and  concern 
about  equity  compensation  plans,  the 
Commission  believes  that  it  is 
appropriate  for  the  NYSE  to  decide  that 
shareholder  approval  of  equity 
compensation  plans  is  not  a  routine 
matter  and  must  be  voted  on  by  the 
beneficial  owner.  As  noted  above, 
NASD  rules  do  not  provide  for  broker 
voting  on  any  matters,  so  the  NYSE's 
rule  is  now  consistent  for  equity 
compensation  plans.  The  Commission 
has  considered  the  impact  on  smaller 
issuers,  such  as  those  listed  on  Nasdaq 
and  the  Amex,  in  response  to  the 
comments  on  this  issue.  The 
Commission  believes  that  the  benefit  of 
ensuring  that  the  votes  reflect  the  views ' 
of  beneficial  shareholders  on  equity 
compensation  plans  outweighs  the 
potential  difficulties  in  obtaining  the 
vote. 

The  Commission  notes  that,  in  its 
original  filing,  the  NYSE  committed  to 
establishing  a  working  group  to  advise 
on  how  to  facilitate  the  implementation 
of  this  new  rule  prohibiting  brokers 
bom  voting  on  equity  compensation 
plans  without  voting  instructions  fi-om 
the  beneficial  owmer  of  the  shares.  The 
Commission  also  notes  that  the  NYSE, 
in  response  to  a  commenter's  concerns, 
has  implemented  a  transition  period 


that  would  make  the  new  rule 
eliminating  broker  voting  on  equity 
compensation  plans  applicable  only  to    " 
shareholder  meetings  that  occiu  on  or 
after  the  90th  day  from  the  effective  date 
of  the  NYSE  proposal. 

/.  Summary 

Overall,  the  Commission  believes  that 
the  proposed  amendments  to  the  NYSE 
and  Nasdaq  proposals  should  alleviate 
many  of  the  concerns  raised  by  the 
commenters  and  should  provide  for 
more  clear  and  uniform  standards  for 
shareholder  approval  of  equity 
compensation  plans  under  both  NYSE 
and  NASD  rules.  The  Commission  notes 
that,  even  with  the  availability  of  the 
proposed  limited  exemptions  to 
shareholder  approval  under  the  NYSE 
and  Nasdaq  proposals,  shareholder 
approval  under  the  new  standards 
would  be  required  in  more 
circumstances  than  under  existing 
NYSE  and  NASD  rules.  The 
Commission  further  notes  that  the  NYSE 
proposes  to  add  a  requirement  that  an 
issuer  must  notify  it  in  writing  when  it 
uses  one  of  the  exemptions  from  the 
shareholder  approval  requirements  and 
that  Nasdaq  has  committed  to 
considering  such  a  requirement.  The 
Commission  believes  that  this 
disclosure  requirement  should  reduce 
the  potential  for  abuse  of  any  of  the 
exemptions.  121  In  addition,  the  NYSE's 
proposed  amendment  to  NYSE  Rule 
452,  which  would  preclude  broker- 
dealers  from  voting  on  equity 
compensation  plans  without  explicit 
instructions  from  the  beneficial  owner, 
is  consistent  with  the  standard  under 
current  NASD  rules. 

The  Commission  notes  that  the  NYSE 
and  Nasdaq  proposals,  while  not 
identical,  set  a  consistent,  minimum 
standard  for  shareholder  approval  of 
equity  compensation  plans.  These 
proposals  should  help  to  ensure  that 
companies  will  not  make  listing 
decisions  simply  to  avoid  shareholder 
approval  requirements  for  equity 
compensation  plans.  As  noted  above, 
many  of  the  commentators  expressed 
concerns  over  the  differences  between 
the  proposals,  as  well  as  over  issues  of 
scope  and  clarity.  The  Commission 
believes  the  proposed  amendments  have 
addressed  these  concerns.  Thus,  the 
Commission  believes  that  the  NYSE  and 
Nasdaq  proposals  should  provide 
shareholders  with  greater  protection 
from  the  potential  dilutive  effect  of 
equity  compensation  plans.  Based  on 
the  above,  the  Commission  finds  that 
the  NYSE  and  Nasdaq  proposals  should 
help  to  protect  investors,  are  in  the 


"'  See  also  supra  note  118. 


public  interest,  and  do  not  unfairly 
discriminate  among  issuers,  consistent 
with  sections  6(b)  and  15A(b)  of  the 
Act.  ^22  Tije  Commission  therefore  finds 
the  proposals,  as  amended,  to  be 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder. 

V.  Accelerated  Approval  of  NYSE 
Amendments  No.  1  and  2  and  Nasdaq 
Amendments  No.  2  and  3 

The  Commission  finds  good  cause  for 
approving  NYSE  Amendments  No.  1 
and  2  and  Nasdaq  Amendments  No.  2 
and  3  to  the  NYSE  and  Nasdaq  proposed 
rule  changes  prior  to  the  thirtieth  day 
after  the'amendments  are  published  for 
comment  in  the  Federal  Register 
pursuant  to  section  19(b)(2)  of  the 
Act.  123  NYSE  Amendment  No.  1 
proposes  technical  corrections  to  the 
proposed  rule  language  of  the  NYSE 
proposal.  NYSE  Amendment  No.  2 
proposes  changes  to  the  NYSE  proposal 
based  on  discussions  with  Commission 
staff  and  in  response  to  the  comment 
letters.  As  discussed  more  fully  above, 
NYSE  Amendment  No.  2,  among  other 
things,  does  the  following:  (1)  Clarifies 
the  terms  "equity  compensation  plan," 
"material  revision,"  and  "repricing";  (2) 
defines  "evergreen,"  "formula"  and 
"discretionary"  plans;  and  (3)  provides 
new  transition  rules.  Nasdaq 
Amendment  No.  3,  which  replaces 
Nasdaq  Amendment  No.  2  in  its 
entirety,  also  does  the  following:  (1) 
States  that  the  Nasdaq  Board  of 
Directors  approved  the  Nasdaq 
proposed  rule  changes  for  filing  with 
the  Commission;  and  (2)  proposes 
clarifying  and  conforming  changes  to 
the  Nasdaq  proposal  based  on 
recommendations  from  Commission 
staff  and  in  response  to  the  comment 
letters.  As  discussed  more  fully  above, 
Nasdaq  Amendment  No.  3,  among  other 
things,  also  clarifies  the  term  "material 
amendment,"  proposes  an  exception  to 
shareholder  approval  for  plans  that 
provide  a  way  to  purchase  shares  on  the 
open  market  or  bom  the  issuer  at  fair 
market  value,  and  discusses  evergreen 
plans  and  repricings. 

The  Commission  believes  that  the 
proposed  changes  in  NYSE 
Amendments  No.  1  and  2  and  Nasdaq 
Amendments  No.  2  and  3  not  only 
address  many  concerns  raised  in  the 
comment  letters,  but  are  necessary  to 
the  conformity  and  proper  application 
of  the  NYSE  and  Nasdaq  listing 
standards  relating  to  shareholder 
approval  of  equity  compensation  plans. 
The  Commission  therefore  believes  that 
accelerated  approval  of  NYSE 
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Amendments  No.  1  and  2  and  Nasdaq 
Amendments  No.  2  and  3  is  appropriate. 
The  Commission  also  notes  that  the 
amendments  provide  further 
clarification  to  portions  of  the  NYSE 
and  Nasdaq  proposals  that  have  already 
been  noticed  for  comment  and  do  not 
separately  raise  any  new  regulatory 
issues.  Based  on  the  above,  the 
Commission  finds,  consistent  with 
sections  6(b)(5),i24  i5A(b)(6),»2s  and 
19(b)  126  of  the  Act,  that  good  cause 
exists  to  accelerate  approval  of  NYSE 
Amendments  No.  1  and  2  and  Nasdaq 
Amendments  No.  2  and  3. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  NYSE 
Amendments  No.  1  and  2  and  Nasdaq 
Amendments  No.  2  and  3  to  the  NYSE 
and  Nasdaq  proposed  rule  changes, 
including  whether  NYSE  Amendments 
No.  1  and  2  and  Nasdaq  Amendments 
No.  2  and  3  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisioi^  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop)dng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  NYSE  and 
Nasdaq.  All  submissions  should  refer  to 
File  No.  SR-NYSE-2002-46  and  SR- 
NASD-2002-140  and  should  be 
submitted  by  July  24,  2003. 

Vn.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
riile  changes.  SR-NYSE-2002-46  and 
SR-NASD-2002-140.  as  amended,  are 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and  a 
national  securities  association, 
respectively,  and,  in  particular,  with 
section  6(b)(5)  of  the  Act '  *'  and  with 


"» 15  U.S.C.  78f(bK5)  and  15  U.S.C  78o-3(bK6). 
IS  U.S.C  78s(bK2). 


'"  15  U.S.C  78f(bM5). 
'"  15  U.S.C.  78o-3(b)(6). 
"•15U.S.C78s(b). 
"'  15  U.S.C  78l(bH5). 


section  15A(b)(6)  of  the  Act,"» 
respectively. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"«  that  the 
proposed  rule  changes.  SR-NYSE- 
2002-^6  and  SR-NASD-2002-140,  and 
Nasdaq  Amendment  No.  1  are  approved, 
and  that  NYSE  Amendments  No.  1  and 

2  and  Nasdaq  Amendments  No.  2  and 

3  are  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."" 

Jill  M.  Peterson. 

Assistant  Secretary. 

[FR  Doc.  03-16883  Filed  7-2-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48100;  RIe  No.  SR-PCX- 
2003-23] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  and  Amendnoent 
No.  1  Thereto  To  Reduce  Archipelago 
Exchange  Facility  Fees  and  Charges 
for  ttie  Execution  and  Routing  of  Odd- 
Lot  Orders  and  To  Clarify  the 
Application  of  Market  Data  Revenue 
Sharing  Credit 

June  26.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act") '  and  Rule  19b-4  tliereunder,^ 
notice  is  hereby  given  that  on  May  30, 
2003,  the  Pacific  Exchange,  hic.  ("PCX" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,'and 
in  below,  which  Items  have  been 
prepared  by  the  PCX.  On  June  26,  2003, 
the  PCX  filed  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
^atenwnt  of  the  Terms  of  Substance  of 
Ae  Proposed  Rule  Change 

The  PCX,  through  its  wholly-owned 
subsidiary  PCX  Equities,  hic.  ("PCXE"). 


«"  15  U.S.C  78o-3{6). 

'~15U.SX:.  78«(bX2). 

""17  CFR  200.3O-3(aMl2). 

'15U.S.C.  78s(bMl). 

»17CFR240.19b-l. 

'In  Amendment  No.  1.  the  PCX  made  a  technical 
correction  to  the  proposal,  the  subsUnce  of  which 
has  been  incorporated  into  this  notice.  See  letter 
from  Peter  D.  Bloom,  Acting  Managing  Directiir. 
Regulatory  Policy.  PCX  to  Tim  Fox.  Attorney. 
Division  of  Market  Regulation,  Commission,  dated 
June  25.  2003. 
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proposQ&-to<aiQend  its  fee  schedule  for 
services  prpvided  to  ETP  Holders  "  and 
Sponsored  Participants  ^  that  use  the 
Archipelago  Exchange  ("ArcaEx")  by: 
^    (1)  Reducing  the  per-share  odd-lot 
transaction  fee  for  Nasdaq  securities; « 
(2)  reducing  the  per-share  odd-lot 
routing  service  fee  for  Nasdaq  securities; 
and  (3)  clarifying  the  application  of  the 
market  data  revenue  credit  for  Tracking 
Orders. 

The  text  of  the  proposed  rule  change 
is  available  at  the  principal  offices  of  the 
PCX  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the  . 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  PCX  proposes  to  reduce  the  per- 
share  odd-lot  transaction  fee  charged  to 
ETP  Holders  and  Sponsored 
Participants  (collectively  "Users' )  that 
execute  trades  on  ArcaEx.  The  PCX 
currently  charges  all  Users  a  transaction 
fee  of  $0.03  per  share  for  odd-lot  orders 
executed  in  Nasdaq  seciuities  on 
ArcaEx.^  The  PCX  is  proposing  to 
reduce  this  odd-lot  transaction  fee  to 
$0,004  per  share,  and  will  leave 
unchanged  its  current  odd-lot  fee  for 
listed  seciu-iUes.  The  rationale  for  this 
change  is  to  adjust  the  odd-lot 
transaction  fee  for  Nasdaq  securities  to 
a  more  competitive  level  to 
accommodate  Users'  interest  in  sending 
odd-lot  orders  to  ArcaEx.  ArcaEx 
evaluated  the  economics  of  lowering  the 
odd-lot  transaction  fee  for  Nasdaq 


*  See  PCXE  Rule  l.l(n)  (defining  "ETP  Holder"). 

''  A  "Sponsored  Participant"  means  "a  person 
which  has  entered  into  a  sponsorship  arrangement 
with  a  Sponsoring  ETP  Holder  pursuant  to  (PCXE) 
Rule  7.29."  See  PCXE  Rule  l.l(ll). 

"See PCXE  Rule  l.l(aa)  (defining  "Nasdaq 
Security"). 

'The  PCX  notes  that  the  odd-lot  portion  of  a 
mixed  lot  are  subject  to  the  S0.03  per  share 
transaction  fee.  Also,  odd-lot  orders  that  are  created 
as  a  result  of  a  partial  fill  of  a  round  lot  on  ArcaEx 
will  continue  to  be  excluded  from  this  fee. 


securities  and  determined  that  is  was 
feasible,  given  the  costs  involved. 

The  PCX  also  proposes  to  reduce  the 
per  share  transaction  fee  for  odd-lot 
orders  in  Nasdaq  securities  that  are 
routed  away  and  executed  by  another 
market  center  or  participant.  The  PCX 
proposes  to  reduce  the  routing  service 
fee  fi-om  $0.03  to  $0,004  per  share  to 
conform  to  the  proposed  fee  of  $0,004 
per  share  that  will  apply  to  odd-lot 
orders  executed  on  ArcaEx.^  Again,  for 
competitive  reasons,  the  PCX  will  leave 
unchanged  its  current  odd-lot  routing 
service  fee  for  listed  securities. 

With  respect  to  PCX's  market  data 
revenue  credit  for  exchange-listed 
securities,  the  PCX  proposes  to  amend 
its  fee  schedule  to  clarify  the 
application  of  this  credit  for  Tracking 
Orders.9  Specifically,  the  PCX  is  adding 
a  footnote  i"  to  make  it  clear  that  a  User 
who  submits  a  Tracking  Order 
instruction  that  subsequently  matches 
against  an  inbound  marketable  order 
will  not  be  entitled  to  receive  the 
liquidity  provider  credit."  The  PCX 
believes  that  this  change  will  more 
accurately  define  the  liquidity  provider 
credit  that  the  Exchange  pays  to  Users 
who  help  promote  liquidity, 
transparency  and  price  discovery. 

2.  Statutory  Basis 

The  PCX  believes  that  its  proposal  to 
amend  its  schedule  of  dues,  fees  and 
charges  is  consistent  with  section  6(b)  of 
the  Act  12  in  general,  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act " 
in  particular,  in  that  it  is  an  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  PCX  members. 


"The  Exchange  notes  that  odd-lot  orders  that  are 
created  as  a  result  of  a  partial  fill  of  a  round  lot  that 
are  subsequently  routed  away  and  executed  on 
another  market  will  continue  to  be  subj^t  to  the 
S0.004  per  share  fee  applicable  to  round  lot  orders. 

''The  Tracking  Order  Process,  which  is  available 
during  Core  Trading  Hours  only,  is  the  fourth  step 
of  the  ArcaEx  execution  algorithm.  Any  User  may 
submit  an  instruction  to  ArcaEx  for  the  parameters 
of  a  Tracking  Order.  The  parameters  include:  the 
maximum  aggregate  size;  the  maximum  tradeable 
size;  the  price  in  relation  to  the  NBBO:  and  the 
relevant  security.  See  PCXE  Rule  7.37(c)  for  a 
detailed  description  of  the  Tracking  Order  Process. 

"'The  current  footnote  2  in  the  PCX's  fee 
schedule  relating  to  the  "Drop  Copy"  Processing 
Fee  is  being  renumbered  as  footnote  3. 

"  Under  its  market  data  revenue  sharing  program, 
K:X  shares  a  portion  of  its  gross  revenues  derived 
from  market  data  fees  [i.e..  tape  revenue)  with  any 
User  that  provides  liquidity  by  entering  a  resting 
limit  order  into  the  ArcaEx  Book  that  is  then 
executed  against  an  incoming  marketable  order 
within  the  Display  Order  or  Working  Order 
processes. 

'2  15  U.S.C.  78fnj). 

"15U.S.C.  78f(b)(4). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  titat  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

PCX  neither  solicited  nor  received 
written  conunents  concerning  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  PCX  represents  that  the 
foregoing  rule  change  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  PCX,  it  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  '*  and  Rule 
19b-4(f)(2)  thereunder.15  At  any  time 
within  60  days  after  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  siunmarily  abrogate  the  rule  change 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  ftutherance 
of  the  purposes  of  the  Act.'« 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu-ities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


'MS  U.S.C.  78s{b)(3)(A)(ii). 

'M7  CFR  240.19b-4(fl(2). 

">On  July  2.  2002,  the  Commission  issued  an 
Order  abrogating  certain  proposed  rule  changes 
relating  to  market  data  revenue  sharing  programs. 
See  Securities  Exchange  Act  Release  No.  46159 
(July  2,  2002),  67  FR  45775  (July  10,  2002)  (File 
Nos.  SR-NASD-2002-61,  SR-NASD-2002-68.  SR- 
CSE-2002-06,  and  SR-PCX-2002-37)  ("Abrogation 
Order").  The  Commission's  publication  of  the 
instant  proposed  rule  change,  which  codifies  an 
existing  practice  in  the  Exchange  s  market  dgta 
revenue  sharing  program,  should  not  be  construed 
as  resolving  the  issues  raised  in  the  Abrogation 
Order. 


li 


public  in  accordahce  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-23  and  should  be 
submitted  by  July  24,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  03-16814  Filed  7-2-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACnON:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 


SUMHARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
August  4,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  fit)m  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer.  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor.  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
•DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Borrower's  Progress 
Certification. 

No:  1366. 


Frequency:  On  Occasion. 

Description  of  Respondents:  Disaster 
Loan  Borrowers. 

Responses:  16,104. 
.  Annua/ Burden;  12,078. 

Jacqueline  White. 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  03-16863  Filed  7-2-03;  8:45  am] 

BILLING  CODE  802S-01-P  , 


SMALL  BUSINESS  ADMINISTRATION 

National  Small  Business  Development 
Center  Advisory  Board;  Public  Meeting 

The  U.S.  Small  Business 
Administration  National  Small  Business 
Development  Center  Advisory  Board 
will  hold  a  public  meeting  on  Simday. 
July  20.  2003.  from  9  a.m.  to  5  p.m.  at 
the  Westin  Riverwalk  Hotel,  San 
Antonio,  Texas  to  discuss  such  matters 
as  may  be  presented  by  members,  staff 
of  the  U.S.  Small  Business 
Administration,  or  others  present  For 
further  information,  please  write  or  call 
Evelyn  Y.  Prentice.  U.S.  Small  Business 
Administration.  409  Third  Street.  SW.. 
Sixth  Floor.  Washington.  DC  20416, 
telephone  number  (202)  205-6185. 

Candace  Stoltz, 

Director,  Advisory  Councils. 

[FR  Doc.  03-16809  Filed  7-2-03;  8:45  am] 

BHJJNG  COOE  802S-01-M 


DEPARTMENT  OF  STATE 

Bureau  of  Nonproiiferation 

[Public  Notice  4392] 

Imposition  of  Nonproiiferation 
Measures  Against  Chinese  and  North 
Korean  Entities,  Including  Ban  on  U.S. 
Government  Procurement 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


"17CFR200.3O-3(a)(12). 


SUMMARY:  A  determination  has  been 
made  that  five  Chinese  and  one  North 
Korean  entities  have  engaged  in 
activities  that  require  the  imposition  of 
measures  pursuant  to  Section  3  of  the 
Iran  Nonproiiferation  Act  of  2000. 
which  provides  for  penalties  on  entities 
for  the  transfer  to  Iran  of  equipment  and 
technology  controlled  under 
multilateral  export  control  lists  (Missile 
Technology  Control  Regime,  AustraUa 
Group,  Nuclear  SuppUers  Group, 
Wassenaar  Arrangement)  or  otherwise 
having  the  potential  to  make  a  material 
contribution  to  weapons  of  mass 
destruction  (WMD)  or  missiles. 
EFFECTIVE  DATE:  June  26,  2003. 


FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Vann  H.  Van  Diepen. 
Office  of  Chemical,  Biological  and 
Missile  Nonproiiferation,  Bureau  of 
Nonproiiferation,  Department  of  State, 
(202-647-1142).  On  U.S.  Government 
procurement  ban  issues:  Gladys  Gines, 
Office  of  the  Procurement  Executive, 
Department  of  State,  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sections  2  and  3  of  the  Iran 
Nonproiiferation  Act  of  2000  (Pub.  L. 
106-178),  the  U.S.  Government 
determined  on  Jime  23,  2003,  that  the 
measures  authorized  in  section  3  of  the 
Act  shall  apply  to  the  following  foreign 
entities  identified  in  the  report 
submitted  pursuant  to  section  2(a)  of  the 
Act: 

Taian  Foreign  Trade  General 
Corporation  (China)  and  any  successor, 
sub-unit,  or  subsidiary  thereof; 

Zibo  Chemical  Equipment  Plant,  aka 
Chemet  Global  Ltd.,  aka  South 
Industries  Science  and  Technology 
Trading  Company,  Ltd.  (China)  and  any 
successor,  sub-unit,  or  subsidiary 
thereof; 

Liyang  Yunlong  Chemical  Equipment 
Group  Company  (China)  and  any 
successor,  sub-unit,  or  subsidiary 
thereof; 

China  North  Industries  Corporation 
(NORINCO)  (China)  and  any  successor, 
sub-unit,  or  subsidiary  thereof; 

China  Precision  Machinery  Import/ 
Export  Corporation  (CPMIEC)  (China) 
and  any  successor,  sub-unit,  or 
subsidiary  thereof; 

Changgwang  Sinyong  Corporation 
(North  Korea)  and  any  successor,  sub- 
unit,  or  subsidiary  thereof. 

Accordingly,  piusuant  to  the 
provisions  of  the  Act,  the  following 
measures  are  imposed  oh  these  entities: 

1.  No  department  or  agency  of  the 
United  States  Government  may  procure, 
or  enter  into  any  contract  for  the 
procurement  of,  any  goods,  technology, 
or  services  from  these  foreign  persons; 

2.  No  department  or  agency  of  the 
United  States  Government  may  provide 
any  assistance  to  the  foreign  persons, 
and  these  persons  shall  not  be  eligible 
to  participate  in  any  assistance  program 
of  the  United  States  Government; 

3.  No  United  States  Government  sales 
to  the  foreign  persons  of  any  item  on  the 
United  States  Munitions  List  (as  in 
effect  on  August  8, 1995)  are  permitted, 
and  all  sales  to  these  persons  of  any 
defense  articles,  defense  services,  or 
design  and  construction  services  under 
the  Arms  Export  Control  Act  are 
terminated;  and, 

-    4.  No  new  individual  licenses  shall  be 
granted  for  the  transfer  to  these  foreign 
persons  of  items  the  export  of  which  is 
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controlled  under  the  Export 
Administration  Act  of  1979  or  the 
Export  Administration  Regulations,  and 
any  existing  such  licenses  are 
suspended. 

Tnese  measures  shall  be  implemented 
by  the  responsible  departments  and 
agencies  of  the  United  States 
Government  aud  will  remain  in  place 
for  two  years,  except  to  the  extent  that 
the  Secretary  of  State  or  Deputy 
Secretary  of  State  may  subsequently 
determine  otherwise.  A  new 
determination  will  be  made  in  the  event 
that  circumstances  change  in  such  a 
manner  as  to  warrant  a  change  in  the 
duration  of  sanctions. 

Section  2(a)  of  the  kan 
NonproliferationAct  of  2000  requires 
twice-yearly  reports  to  Congress 
identifying  foreign  entities  (not 
governments)  with  respect  to  whom 
there  is  credible  information  that  they 
have  transferred  to  Iran:  (a)  Items  on 
multilateral  export  control  lists;  or  (b) 
items  not  on  any  control  list,  but  which 
nevertheless  would  be,  if  they  were  U.S. 
goods,  services,  or  technology, 
prohibited  for  export  to  Iran  because  of 
their  potential  to  make  a  material 
contribution  to  the  development  of 
missiles  or  WMD.  In  previous  reports,   - 
we  reported  pursuant  to  Section  2(a) 
transfers  of  items  not  on  a  multilateral 
list  if  they  were  controlled  on  the 
Commerce  Control  List  for  WMD  or 
missile  reasons,  on  the  Nuclear 
Regulatory  Commission  or  Department 
of  Energy  nuclear  control  lists,  or  on  the 
United  States  Munitions  List. 

We  now  are  adding  to  the  items 
previously  reportecK  both  (1)  items  of 
the  same  kinds  as  those  on  multilateral 
lists,  but  falling  below  the  control  list 
parameters  (e.g.,  aluminum  powder 
above  the  Missile  Technology  Control 
Regime's  0-200  micron  size  limit), 
when  it  i^  determined  they  have  the 
potential  to  make  a  material 
contribution  to  weapons  of  mass 
destruction,  or  cruise  or  ballistic  missile 
systems;  and  (2)  other  items  with  the 
potential  of  malung  such  a  material 
contribution,  when  added  through  case- 
by-case  decisions. 


Dated:  June  26,  2003. 
Andrew  K.  Semmel, 

Acting  Assistant  Secretary  of  State  for 
Nonpwliferation,  Department  of  State. 
[FR  Doc.  03-16938  Filed  7-2-03:  8:45  am] 
BILLING  CODE  4710-2S-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESErfTATIVE 

Generalized  System  of  Preferences 
(GSP);  Notice  of  the  ResuHs  of  the 
2002  Annual  Product  Reviews,  2001 
Special  Three  Country  Review,  GSP- 
AGOA  2001  Review,  and  Previously 
Deferred  Product  Decisions 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 


SUMMARY: 

This  notice  announces  the  disposition 
of  the  product  petitions  accepted  for 
review  in  the  combined  2001/2002  GSP 
Annual  Review  and  the  Special  Three 
Country  GSP  Review  for  Argentina,  the 
Philippines,  and  Turkey,  the  results  of 
the  2002  De  Minimis  Waiver  and 
Redesignation  Review,  the  2002 
competitive  need  limitation  removals, 
the  2001  GSP-AGOA  {African  Growth 
and  Opportunity  Act)  Review,  and  other 
previously  deferred  product  decisions. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative  (USTR), 
1724  F  Street,  NW.,  Room  F-220, 
Washington,  DC  20508.  The  telephone 
number  is  (202)  395-6971  and  the 
facsimile  number  is  (202)  395-9481. 
SUPPLEMENTARY  INFORMATION:  The  GSP 
program  provides  for  the  duty-free 
importation  of  designated  articles  when 
imported  ft'om  beneficiary  developing 
countries.  The  GSP  program  is 
authorized  by  title  V  of  the  Trade  Act  of 
1974  (19  U.S.C.  2461.  et  seq.],  as 
amended  (the  "Trade  Act"),  and  is 
implemented  in  accordance  with 
Executive  Order  11888  of  November  24, 
1975,  as  modified  by  subsequent 
Executive  Orders  and  Presidential 
Proclamations. 


In  the  combined  2001/2002  Annual 
Review,  the  GSP  Subconunittee  of  the 
Trade  Policy  Staff  Committee  reviewed 
petitions  to  change  the  product  coverage 
of  the  GSP.  The  disposition  of  those 
petitions  is  described  in  Annex  I  of  this 
notice. 

The  disposition  of  petitions  reviewed 
in  the  2001  Special  Three  Country 
Review  for  Argentina,  the  Philippines, 
and  Turkey  is  described  in  Annex  n. 

In  the  2002  De  Minimis  Waiver  and 
Redesignation  Review,  the  GSP 
Subcommittee  reviewed  the  appraised 
import  values  of  each  GSP-eligible 
article  in  2002  to  determine  whether  an 
article  from  a  GSP  beneficiary 
developing  country  exceeded  one  of  the 
GSP  Competitive  Need  Limitations 
(CNLs).  De  minimis  waivers  were 
granted  to  certain  articles  which 
exceeded  the  50  percent  import  share 
CNL,  but  for  which  the  aggregate  value 
of  the  imports  of  that  article  was  below 
the  2002  de  minimis  level  of  $16 
million.  Annex  III  to  this  notice 
contains  a  list  of  the  articles  and 
countries  granted  de  minimis  waivers. 
Certain  articles  from  GSP-eligible 
countries  that  had  previously  exceeded 
one  of  the  CNLs,  but  had  fallen  below 
the  CNLs  in  2002  ($105  million  and  50 
percent  of  U.S.  imports  of  the  article), 
were  redesignated  for  GSP  eligibility. 
These  articles  are  listed  in  Aimex  fV  to 
this  notice. 

Articles  that  exceeded  one  of  the  GSP 
CNLs  in  2002,  and  that  are  newly 
excluded  from  GSP  eligibility,  are  listed 
in  Annex  V  to  this  notice. 

The  disposition  of  petitions  in  the 
GSP-AGOA  2001  Canned  Pears  and 
Manganese  Metal  Review  is  described  iii 
Annex  VI. 

The  disposition  of  a  product  petition 
on  which  a  decision  in  a  previous 
review  was  deferred  is  described  in 
Annex  VII. 

Steven  Falken, 

Executive  Director  GSP,  Chairman.  GSP 
Subcommittee. 

BILLING  CODE  3190-01-P 
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Annex  I.  Decisions  on  Product  Petitions  in  the  Combined  2001/2002  GSP  Annual  Review 


Case# 


Product 


A.  Petitions  to  Add  Products  to  GSP 


2002-01 


2002-02 


2002-03 


2002-04 


2002-05 


2002-06 


0406.20.51 


0710.22.37 


0710.22.40 


0710.30.00 


0710.80.97(pt) 


2002-07 


2002-08 


2002-09 


2002-10 


2002-11 


2002-12 


2002-13 


0710.80.9730 


Cheese  Powder 


Other  Beans  (Whole) 


Beans  (Reduced  in  Size) 


Waiver  of 
Competitive 
Need  Limits 
also  requested 


Decision 


Spinach 


Vegetables,  Other  -  Broccoli 


0710.90.91 


0804.20.80 


1508.10.00 


1508.90.00 


1604.13.20 


1604.13.30 


2001.90.20 


Vegetables,  Other  -  Cauliflower 


Other  Mixtures  of  Vegetables 


Figs,  Fresh  or  Dried,  Other  than  Whole 


Crude  Peanut  (Ground-Nut)  Oil 


Peanut  (Ground-Nut)  Oil,  Other  than  Crude 


Sardines,  Neither  Skinned  nor  Boned 


Sardines,  Skinned  or  Boned 


2002-14 


2002-15 


2002-16 


2002-17 


2002-18 


2008.19.20 


2009.31.6020 


2009.39.6020 


2903.69.08 


2903.69.08 


Capers,  Prepared  or  Preserved  by  Vinegar 


Filberts,  Otherwise  Prepared  or  Preserved 


Frozen  Concentrated  Lemon  Juice,  Not  Exceeding  20  Brix  / 


Frozen  Lemon  Juice,  Exceeding  20  Brix 


PCBTF 


3,4-DCBTF 


2002-19 


2002-20 


2002-21 


2002-22 


2002-23 


2917.12.10 


2921.43.15 


2921.43.22 


2922.42.10 


7202.93.80 


Adipic  Acid 


Trifluralin 


Trifluoromethyl 


MSG  (Monosodium  Glutamate) 


Ferroniobium,  Other  than  Vacuum  Grade 


• 


Granted 


Denied 


Denied 


Denied 


Denied 


Denied 


Denied 


Denied 


Denied 


Denied 


Denied 


Denied 


Granted  Addition 
to  GSP;  Denied 
Waiver  CNL 


Denied 


Denied 


Denied 


Granted 


Granted 


Granted 


Granted 


Granted 


Petition 
Withdrawn 


Granted 


40014 


Federal  Repster/Vol.  68,  No.  128 /Thursday.  July  3,  2003 /Notices 


CastM 

Product 

Decision 

2002-24 

8108  20.0010 

Titanium  Sponge 

/ 

Denied           > 

2002-25 

8528.12.3224 

Color  TV  Set,  Over  35.56  cm  But  Not  Over  37  cm 

Denied 

2002-26 

8528.12.3235 

Color  TV  Set,  Over  45  cm  But  Not  Over  50  cm 

Denied 

2002-27 

8528.12.3250 

Color  TV  Set,  Over  52  cm  But  Not  Over  77  cm 

Denied 

2002-28 

8528.21.70 

Color  Video  Monitors  With  Flat  Panel  Screen 

Denied 

B.  Petitions  to  Add  Products  to  GSP  Only  for  Countries  Designated 
as  Least-Develop^  Beneficiary  Developing  Country  (LDBDC) 

2002-29 

8211.91.20 

Table  Knives,  Stain/Steel  Handles,  With  Fixed  Blades 

Granted 

2002-30 

8215.99.01 

Forks,  Stain/Steel  Handles,  Base  Metal  Forks 

Granted 

2002-31 

8215.99.10 

Other  Forks,  Stain/Steel  Handles,  Valued  Under  250 

Granted 

2002-32 

8215.99.30 

Spoons,  Stain/Steel  Handles,  Valued  Under  25< 

Granted 

C.  Petition  to  Remove  Product  from  GSP 

2002-33 

8108.90.60 

Wrought  Titanium  ,  Not  Elsewhere  Specified  or  Included 

Decision 
Deferred 

0.  Petitions  to  Waive  Competitive  Need  Limits  for  (Country) 

2002-34 

0813.10.00 

Apricots,  Dried                                                                 [Turkey] 

Denied 

2002-35 

2909.19.14 

MTBE                                                                                  [Brazil] 

Denied 

2002-36 

7113.19.29 

Gold  Necklaces  and  Neck  Chains                                        [Turkey] 

Granted 

2002-37 

7202.50.00 

Feiiosilicon  Chromium                                                 [Kazakhstan] 

Granted 

2002-38 

7418.19.10 

Copper,  Table  Articles,  Coated  W  Precious  Metals                  [India] 

Granted 

2002-39 

7418.19.50 

Copper  (Not  Brass)  Articles,  Coated  W  Precious  Metals          [India] 

Granted 

2002-40. 

8413.30.10 

Certain  Fuel  Injection  Pumps                                               [Brazil] 

Denied 

2002-41 

8414.51.30 

Ceiling  Fans  for  Permanent  Installation                             [Thailand] 

Granted 

2002-42 

8528.12.28 

TVAf'CR-DVD  Combination,  Flat  Screen                          [Thailand] 

Granted 

2002-43 

8544.30.00 

Automotive  Wiring  Harness  For  Aircraft/Ships                  [Thailand] 

Granted 

2002-44 

8708.99.67 

Automotive  Power  Train  Components                                  [Brazil] 

Denied 

2002-45 

9405.50.20 

Gas  Non-Electrical  Incandescent  Lamps                                [India] 

Granted 

2002-46 

9405.50.30 

Brass  Non-Electrical  Lamps  &  Li^t  Fixtures                         [India] 

Granted 

/ 
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Case# 


2002-47 


9405.50.40 


Product 


Non  Brass  Non-Electrical  Lamps  &  Light  Fixtures 


[India] 


Decision 


Granted 
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Annex  II.  Decisions  on  Product  Petitions  in  the  2001  Special  Three  Country  Review  for 
Argentina,  Philippines,  and  Turkey 


Casetf 

Product 

Decision 

' 

A.  Petitions  to  Add  Products  to  GSP 

- 

♦ 

Waiver  of 
Competitive 
Need  Limits 
also  requested 

2001-SR-Ol 

0406.90.41 

Italian-Type  Cheeses  of  Cow's  Milk 

Granted 

2001-SR-02 

1202.10.40 

Peanuts,  Not  Roasted/Cooked,  in  Shell 

Granted 

2001-SR-03 

1202.20.40 

Peanuts,  Not  Roasted/Cooked,  Shelled 

• 

Granted 

2001-SR-04 

1901.90.42 

Dulce  De  Leche 

Granted 

2001-SR-05 

2008.11.25 

Blanched  Peanuts 

• 

Granted 

2001-SR-06 

2008.11.45 

Peanuts,  Otherwise  Prepared  or  Preserved 

Granted 

2001-SR-07 

2009.41.20 

Pineapple  Juice,  Not  Concentrated 

Decision 
Deferred 

2001-SR-08 

2009.49.20 

Pineapple  Juice,  Not  Concentrated  -  Other 

• 

Decision  ■ 
Deferred 

2001-SR-09 

2009.61.00 

Grape  Juice  (With  Must)  Brix  Value  Not  Over  30 

• 

Denied 

2001-SR-lO 

2009.69.00 

Grape  Juice  (With  Must)  -  Other 

/ 

Denied 

2001-SR-ll 

2204.30.00 

Wine  -  Other  Grape  Must 

Petition 
Withdrawn 

2001-SR-12 

3806.90.00 

Resin  Acids,  Resin/Rosin  Derivatives    ' 

Granted 

2001-SR-13 

7202.99.20 

Calcium  Silicate 

Granted 

2001.SR-14 

8482.10.10 

Ball  Bearings  With  Integral  Shafts 

Petition 
Withdrawn    . 

2001-SR-15 

8482.10.50 

Ball  Bearings,  Other  Than  With  Integral  Shafts 

Denied 

2001-SR-16 

8482.20.00 

Tapered  Roller  Bearings 

Petition 
Withdravwj 
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Casc# 


2001-SR-17 


7113.19.50 


Product 


B.  Petitions  to  Waive  Competitive  Need  Limits  for  (Country] 


Necklaces  and  Neck  Chains  of  Gold  -  Other 


[Turkey] 


Decision 


Granted 


Annex  in.  De  Minimis  Waivers 


HTSUS 

0305.69.60 

0405.20.80 

0710.29.15 

0712.90.70 

0714.20.10 

0802.31.00 

0802.50.20 

0804.50.80 

0810.60.00 

0813.30.00 

0813.40.10 

1301.90.40 

1401.90.40 

1604.15.00 

1605.90.10 

1605.90.55 

1701.11.05 

1702.90.35 

1806.10.43 

1901.20.45 

1901.90.28 

2008.19.30 

2008.99.35 

2008.99.45 

2008.99.50 

2305.00.00 

2306.30.00 

2515.12.20 

2804.29.00 

2836.91.00 

2840.11.00 

2840.19.00 

2841.61.00 

2850.00.20 

2903.51.00 

2903.69.30 

2908.10.15 

2909.50.40 

2917.19.10 

2917.32.00 

2918.21.18 

2931.00.25 

2934.20.05 

2938.10.00 

4010.12.10 

4101.90.35 

4101.90.50- 

4107.11.60 

4107.19.40 

4107.91.40 

4107.92.40 


COUNTRY 

Philippines... 

Poland 

India 

Egypt 

India 

Turkey , 

Turkey , 

Philippines.... 

Thailand ... 

Chile , 

Thailand , 

Brazil 

Madagascar 

Chile 

Thailand 

Indonesia 

Mauritius 

Brazil 

Brazil......... 

Argentina 

Poland 

Turkey 

Thailahd 

Philippines.... 

Thailand 

Argentina 

Argentina 

Turkey 

Russia 

Chile 

Turkey 

Turkey 

Czech  Republic. 

Russia 

Ronania 

Russia.... 

Hungary 

Indonesia 

Hungary 

Indonesia 

Brazil.... 

Brazi I 

Brazil 

Brazil 

Hungary 

Brazil 

Brazil 

Brazi I 

India 

India 

Pakistan 


IMPORTS   SHARE 


391,300 

32,742 

135.083 

462,619 

55,677 

19,947 

466,389 

5,293,163 

473,736 

7,665,982 

1,840,143 

82,355 

470,507 

6,679,751 

4,357.651 

1,097,532 

28,864 

2,676,599 

7,652 

2,565 

333,006 

576,365 

3,601,668 

143,055 

1,706,364 

704,302 

2,152,625 

2,213,875 

9,547,913 

12,843,450 

93,572 

2,895,772 

1,390,041 

95,035 

624,875 

5,689 

763,716 

3,074,255 

1.820,632 

5,266,004 

6,052,670 

1,450,077 

157,750 

1,204,851 

2,284,236 

791 

92,885 

914,723 

35,212 

128,578 

1,260 


61. 3X 
77. 6X 
94. 7X 
75. 7X 
66. OX 
65. 9X 
73. OX 
51. OX 

100. OX 
78. 8X 
97. 5X 
89. 9X 
60. IX 
51. IX 
64. OX 
50.  OX 
79. 5X 
58. 2X 
76. 7X 

100. OX 
64. 3X 
65. 5X 
86.6X 
83. 6X 
50. IX 

100. OX 

100. OX 
63. OX 
69.3X 
82. 5X 

100. OX 
99. 5X 
50. 4X^ 
51. 5X 
93. 7X 

100. OX 

100. OX 
54. 6X 
78. 2X 
65. 9X 
75. 3X 

100. OX 
65. OX 
72. 2X 
79.1X 

100. OX 
51. 7X 
51. 2X 
98. 9X 
84. 5X 

100. OX 


DESCRIPTION  (TRUNCATED) 

Fish,  nesi,  in  brine  or  salted  but  not  dried  or  smoked,  other  t 

Other  dairy  spreads,  not  butter  substitutes  or  of  a  type  provid 

Lentils,  uncooked  or  cooked  by  steaming  or  boiling  in  water,  fr 

Dried  fennel,  marjoram,  savory  and  tarragon  nesi,  whole,  cut,  s 

Sweet  potatoes,  frozen,  whether  or  not  sliced  or  in  the  form  of 

Walnuts,  fresh  or  dried,  in  shell 

Pistachios,  fresh  or  dried,  in  shell 

Guavas,  mangoes,  and  mangosteens,  dried 

Durians,  fresh 

Apples,  dried 

Papayas,  dried 

Turpentine  gun  (oleoresinous  exudate  from  living  trees) 

Lime  bark,  raffia,  reeds,  rushes,  cleaned,  bleached  or  dyed  cer 

Prepared  or  preserved  mackerel,  whole  or  in  pieces,  but  not  min 

Boiled  clams  in  itnnediate  airtight  containers,  the  contents  of 

Prepared  or  preserved  snails,  other  than  sea  snails 

Cane  sugar,  raw,  in  solid  form,  w/o  added  flavoring  or  coloring 

Invert  molasses 

Cocoa  powder,  O/90X  by  dry  wt  of  sugar,  subject  to  gen.  note  15 

Mixes  for  bakers  wares  (dairy  prod,  of  Ch4  US  note  1),  n/o  25X 

Dry  mix.  w/less  than  31X  bf  &  17. 5X  or  more  sodium  caseinate,  b 

Pignolia  and  pistachio  nuts,  otherwise  prepared  or  preserved,  n 

Lychees  and  tongans,  otherwise  prepared  or  preserved,  nesi 

Papaya  pulp,  otherwise  prepared  or  preserved,  nesi 

Papayas,  other  than  pulp,  otherwise  prepared  or  preserved,  nesi 

Oilcake  and  other  solid  residues,  resulting  from  the  extraction 

Oilcake  and  other  solid  residues,  resulting  from  the  extraction 

Travertine,  merely  cut  into  blocks  or  slabs  of  a  rectangular  (i 

Rare  gases,  other  than  argon 

Lithium  carbonates 

Anhydrous  disodiun  tetraborate  (refined  borax) 

Oisodiun  tetraborate  (refined  borax)  except  ar^ydrous 

Potass iun  permanganate 

Hydride,  nitride,  azide,  silicide  and  boride  of  vanadiun 

1,2,3,4,5,6-Hexachlorocyctohexane 

Pesticides  derived  from  halogenated  derivatives  of  aromatic  hyd 

3-Hydroxy-alpha, alpha, alpha-trifluorotoluene 

Odoriferous  or  flavoring  fompounds  of  ether-phenols,  ether-alco 

Ferrous  funarate 

Dioctyl  orthophthalates 

Salicylic  acid  and  its  salts,  suitable  for  medicinal  use 

Pesticides  of  aromatic  organo- inorganic  (except  organo- sulfur) 

N-tert-Butyl-2-benzothiazolesulfenamide 

Rutoside  (Rutin)  and  its  derivatives 

Conveyor  belts  or  belting  of  vulcanized  rttber  reinforced  only 

Raw  buffalo  hides  and  skins  (other  than  whole),  pretanned  but  n 

Raw  bovine  hides  and  skins  (other  than  whole),  pretanned  (other 

Full  grain  unsplit  upper  &  sole  leather  of  bovines  (not  buffalo 

Whole  buffalo  skin  leather  (not  full  grain  unspl its/grain  split 

Full  grain  unsplit  buffalo  leather  (not  whole),  w/o  hair  on,  pr 

Grain  splits  buffalo  leather  (not  whole),  without  hair  on,  prep 
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4412.99.46  Chile 

4802.54.10  Brazil 

4802.54.20  Indonesia... 
4802.57.20  Indonesia... 

5208.31.20  India 

5208.32.10  India 

5208.41.20  India 

5208.42.10  India 

5209.31.30  India 

5209.41.30  India 

5607.90.35  Philippines. 

5702.39.10  India 

5702.49.15  India 

6116.99.35  Philippines. 

6406.10.85  India 

7114,19.00  India 

7202.50.00  Kazakhstan.. 

7202.99.10  Brazil 

8112.92.50  Chile 

8514.20.40  Thailand 

8546.10.00  Brazil 


Annex  IV.    Redesignations 


HTSUS 


COUNTRY 


6711.30. 00  Turkey 

0712.90.74  Turkey 

0805.50.30  Turkey 

0805.90.01  Turkey 

1602.50.09  Argentina 

1703.90.50  Poland 

2002.90.40  Turkey 

2005.10.00  Turkey , 

2007.99.50  Brazi  I , 

2008.19.30  Pakistan 

2907.23.00  Brazi  I , 

2915.31.00  Brazil 

2934.99.15  Brazil 

3824.90.40  Brazil 

3904.21.00  Brazil 

4006,10.00  Brazil 

4010.19.50  Brazil 

4012.90.45  Sri  Lanka  (Ceylon). 

4101.20,50  Brazil 

4101.50,50  Brazil 

4103.10.30  Pakistan 

4106.21.90  Pakistan 

14106,22.00  Pakistan 

14107.19,50  Argentina 

14107,99,50  Argentina 

4113.10,30  Pakistan 

4113.10.60  Pakistan 

4411,29,90  Brazil 

4823,90,20  Philippines , 

7113,19,29  Turkey 

7116.10.10  Thailand 

7403.11.00  Kazakhstan.. 

7409.39.50  Hungary 

B211.92.60  Pakistan 

8211.95.50  Pakistan 

8414.51.00  Thailand 

8528.12.16  Thailand 

9105.19.10  Brazil 

9105.19.40  Brazil 

P405.30.00  Thailand 


641,544 

50. 5X 

3,145,338 

66. 3X 

3,708,356 

84. 3X 

172.566 

95. 5X 

249,298 

78.7X 

113,692 

60. OX 

442,466 

97. 3X 

321,786 

86. 9X 

2,613,015 

98.8X 

2,060,458 

96. 9X 

2,604,494 

58. 5X 

794,552 

89.0X 

1,236,558 

58. 5X 

306,209 

64. 4X 

11,000 

96. 3X 

■1,131,106 

54. 3X 

11,532,496 

98.0X 

295,277 

100. OX 

14,518,824 

98. 7X 

1,885,056 

59. 8X 

447,773 

58.0X 

Plywood  nesoi,  softwood  outer  plies,  no  trop.  hard  wood  ply  no 
Writing  paper,  weigh  <  40  g/m2,  cont.  n/o  10X  total  fiber  conte 
India  &  bible  paper,  weigh  <  40  g/in2,  n/o  10X  total  fiber  conte 
Drawing  paper,  wt  40  g/ni2  to  150  g/m2,  cont.  n/o  10X  by  weight 
Dyed  plain  weave  certified  hand- loomed  fabrics  of  cotton,  conta 
Dyed  plain  weave  certified  hand- loomed  fabrics  of  cotton'  cont 
Plain  weave  certified  hand-loomed  fabrics  of  cotton,  85x'or  mor 
Plain  weave  certified  hand- loomed  fabrics  of  cotton,  85X  or  nor 
Dyed,  plain  weave  certified  hand- loomed  fabrics  of  cotton  cont 
Plain  weave  certified  hand- loomed  fabrics  of  cotton,  cont!  85X 
Twine,  cordage,  rope  &  cables  of  abaca  or  other  hard  (leaf)  fib 
Carpets  and  other  textile  floor  coverings  of  pile  construction. 
Carpets  and  other  textile  floor  coverings  of  pile  construction] 
Gloves,  mittens  &  nitts  specially  designed  for  sports,  includin 
Uppers  for  footwear,  nesoi,  of  materials  nesoi,  w/external  surf 
Precious  metal  (o/than  silver)  articles,  nesoi,  whether  or  not 
Ferrosi I  icon  chromium 
Ferrozirconium 

Rheniun,  unwrought;  rheniun  powders 

InAistrial  or  laboratory  microwave  ovens  for  making  hot  drinks 
Electrical  insulators  of  glass 


IMPORTS  SHARE 


217,888 
177,008 
0 
0 
5,936,878 
3,253.743 
0 
0 
910,291 
3,400 
132,140 
1,568,393 
0 
527,893 
0 
74,773 
1,371 
0 
6,461 
252 
810 
397,058 
397, 164 
20,857,618 
4,578,683 
563,723 
116,507 
0 
3,643,939 
13,357,323 
Q 
4,479,153 
102,355 
1,227,864 
0 
96,612,892 
1,084,425 
0 
0 
92,207 


DESCRIPTION  (TRUNCATED) 

8X  Capers,  provisionally  preserved  but  unsuitable  in  that  state  for 
6X  Dried  tomatoes  in  powder,  but  not  further  prepared 
OX  Tahitian  limes,  Persian  limes  and  other  limes  of  the  Citrus  latif 
OX  Citrus  fruit,  nesi,  fresh  or  dried.  Including  kunquats,  citrons  a 
4X  Prepared  or  preserved  meat  of  bovir*  animals,  cured  or  pickled  n 
8X  Molasses  nesi  ' 

OX  Tomatoes  in  powder,  prepared  or  preserved  otherwise  than  by  vineg 
OX  Homogenized  vegetables,  prepared  or  preserved  otherwise  than  by  v 
3X  Guava  and  mango  pastes  and  purees,  being  cooked  preparations 
?X  Pignolia  and  pistachio  nuts,  otherwise  prepared  or  preserved,  nes 

.6X  4,4'-Isopropylidenediphenol  (Bisphenol  A,  D Ipheny I ol propane) 'and 

.4X  Ethyl  acetate 

.OX  Aromatic  or  modified  aromatic  herbicides  of  other  heterocyclic  co 
.6X  Fatty  substances  of  animal  or  vegetable  origin  and  mixtures  there 
.OX  Polyvinyl  chloride,  mixed  with  other  substances,  nocplasticized, 
.9X  "Camel-back"  strips  of  unvulcanized  rubber,  for  retreading  rubber 
.IX  Conveyor  belts/belting  of  vulcanized  rubber,  nesoi,  combined  w/te 
,0X  Interchangeable  tire  treads  and  tire  flaps,  of  natural  rubber,  ne 
.7X  Uhole  bovine  hide/skin  (not  buffalo)  (n/o  8  kg  dried,  10  kg  dry  s 
.3X  Whole  raw  bovine  hides/skins  (not  buffalo),  weight  over  16  kg,  su 
.9X  Raw  hides  and  skins  of  goat  or  kid  (not  excluded  by  note  1(c)  to 
.8X  Hides  and  skins  of  goats  or  kids,  without  hair  on,  tamed  but  not 
.4X  Hides  and  skins  of  goats  or  kids,  without  hair  on,  tanned  but  not 
8X  Whole  upholstery  leather  of  bovines  (not  buffalo)  nesoi  and  equin 
9X  Upholstery  leather  of  bovines  (not  buffalo)  or  equines,  not  whole 
3X  Goat  or  kidskin  leather,  without  hair  on,  not  fancy,  further  prep 
4X  Goat  or  kidskin  leather,  without  hair  on,  fancy,  further  prepared 
OX  Fiberboard  nesi,  density  between  0.5  g/cm3  and  0.8  g/cniS 

.IX  Articles  of  papier-mache,  nesi 

.6X  Gold  necklaces  and  neck  chains  (o/than  of  rope  or  mixed  links) 

.OX  Natural  pearl  articles 

.3X  Refined  copper  cathodes  and  sections  of  cathodes 

.2X  Copper-tin  base  alloys  (bronze),  plates,  sheets  and  strip,  with  a 

'.9X  Hunting  knives  w/fixed  blades,  with  wood  handles 
OX  Base  metal  handles  for  knives  (o/than  table  knivies)  w/fixed  blad 
8X  Table,  floor,  wall,  window,  celling  or  roof  fans,  with  a  self-con 

.IX  Non-high  def.  color  television  reception  app.,  norprojection,  w/C 
OX  Alarm  clocks  nesoi,  not  electrically  operated,  movement  measuring 
OX  Alarm  clocks  nesoi,  not  electrically  operated,  movement  measurin 

.OX  Lighting  sets  of  a  kind  used  for  Christmas  trees 


26. 

0. 

0 

0. 

20 

14. 

0. 

0 

9. 

0 

3 

13 

0 

0 

0. 

2, 

0. 

0. 
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0. 

2. 
16. 
24. 
38. 
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27. 

7. 
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0 
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Annex  V.    Articles  Exceeding  Competitive  Need  Limitations 

HTSUS       COUNTRY  IMPORTS  SHARE             DESCRIPTION  (TRUNCATED) 

1602.50.09  Brazil 22,297,019  76. 9X  Prepared  or  preserved  meat  of  bovine  animals,  cured  or  pickled  n 

2905.11.20  Chile 132,963,307  21. IX  Methanol  (Methyl  alcohol),  other  than  inported  only  for  use  in'pr 

3823.19.20  Philippines 16,221,616  51. 9X  Industrial  monocarboxylic  fatty  acids  or  acid  oils  from  refining 

4107.11.80  Argentina.^ 24,796,558  73. 5X  Full  grain  unsplit  whole  bovine  (not  buffalo)  nesoi  and  equine  le 

4816.20.00  Indonesia 18,447,142  88,0X  Self-copy  paper,  nesi 

5702.99.20  India 15,138,041  86. 5X  Carpets  &  other  textile  floor  coverings,  not  of  pile  construction 

6802.93.00  Brazil 114,433,801  22. 6X  Monumental  or  building  stone  &  arts,  thereof,  of  granite  further 

7106.92.50  Brazil..^ 22,907,289  60. 6X  Silver  (including  silver  plated  with  gold  or  platinun),  in  semima 

7113.19.25  Turkey 59,504,905  60. 3X  Gold  mixed  link  necklaces  and  neck  chains 

7615.19.30  Thailand 105,377,115  32. 9X  Aluminum,  cooking  and  kitchen  ware  (o/than  cast),  enameled  or  gla 

8525.40.80  Indonesia 171, U3, 408   8. IX  Still  image  video  cameras  (other  than  digital)  and  other  video  ca 

9001.30.00  Indonesia 115,422,698  45. 7X  Contact  lenses. 


Annex  VI.  Decisions  on  Product  Petitions  in  the  GSP-AGOA  2001  Review 


Case 


2001-A(jOA-1 


2001-AGOA-2 


8111.00.45 


2008.40.00 


Product 


A.  Petition  to  Add  Product  to  GSP  Only  for  Countries 
Designated  as  a  Beneficiary  sub-Saharan  African  Country  (in 
General  Note  16  of  the  HTS) 


Unwrought  Manganese  Flake 


B.  Petition  to  Remove  Product  from  GSP  Only  for  Countries 
Designated  as  a  Beneficiary  sub-Saharan  African  Country  (in 
General  Note  16  of  the  HTS) 


Canned  Pears 


Decision 


Granted 


Decision 
Deferred 


Annex  VII.  Previously  Deferred  Product  Decisions 


Case 


1997-14 


8108.20.00 


Product 


A.  Petitions  to  Add  Products  to  GSP 


Titanium  Products,  Unwrought 


Decision 


Denied 


(FR  Doc.  03-16937  Filed  7-2-03;  8:45  am] 

BHJJNG  CODE  31«H>1-C 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Funds  Availability  for  the 
Next  Generation  High-Speed  Rail 
Program:  Revenue  Service 
Demonstration  of  Compliant  Diesel 
Muttipie  Unit  (DMU)  Self-Propelled 
Passenger  Cars 

agency:  Federal  Railroad 
Administration  (ERA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice. 


SUMMARY:  Under  this  Notice,  the  FRA 
encourages  interested  parties  to  submit 
by  Jidy  31.  2003,  a  Statement  of  Interest 
in  receiving  a  grant  to  support  a 
demonstration  in  daily  revenue  ' 

commuter  or  intercity  passenger  service, 
during  calendar  years  2003  and  2004,  of 
Diesel  Multiple  Unit  (DMU)  self- 
propelled  passenger  rail  cars  which 
comply  with  all  current  Federal 
passenger  car  safety  standards 
("Compliant  DMU").  The  purpose  of  the 
demonstration  is  to  determine  the 
current  availability  of  Compliant  DMU 
technology  and  the  suitability  of  this 
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equipment  for  regularly  scheduled 
[tevenue  service  in  the  U.S.  The  subject 
[^ompliant  DMU  must  meet  all  of  the 
Ourrent  requirehients  of  49  CFR  part 
838.  as  amended;  compliance  via 
jgrandfathering"  is  not  acceptable  for 
the  purposes  of  this  announcement. 
DATES:  The  deadline  for  submissions  of 
Statements  of  Interest  is  the  close  of 
business,  Thursday,  July  31,  2003.  The 
actual  deadline  for  the  submission  of 
applications  will  be  noted  in  the 
solicitation  from  FRA  to  prospective 
grantees  as  a  result  of  the  evaluation  of 
the  Statements  of  Interest. 
ADDRESSES:  Applicants  must  submit  an 
OTiginal  and  six  (6)  copies  to  the  Federal 
Railroad  Administration  at  one  of  the 
following  addresses: 

Postal  address  (note  correct  zip  code): 
Federal  Railroad  Administration, 
Attention:  Robert  L.  Carpenter,  Ofilce  of 
Prociu-ement  Services  (RAD-30),  Mail 
Stop  #50,  1120  Vermont  Ave.,  NW., 
Washington,  DC  20590. 

FedEx/courier  address  (note  correct 
zip  code):  Federal  Railroad 
Administration,  Attention:  Robert  L. 
Carpenter,  Office  of  Procurement 
Services  (RAD-30),  Room  #  6126,  1120 
Vermont  Ave.,  NW.,  Washington,  DC 
20005. 

Due  to  delays  caused  by  enhanced 
screening  of  mail  delivered  via  the  U.S. 
Postal  Service,  applicants  are 
encouraged  to  use  other  means  to  assure 
timely  receipt  of  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Sill,  Program  Manager,  Office  of 
Raib-oad  Development  (RDV-11), 
Federal  Railroad  Administration.  1120 
Vermont  Avenue  NW.,  Washington,  DC 
20590.  Phone:  (202)  493-6348;  Fax: 
(202)  493-6330,  or  Robert  Carpenter, 
Grants  Officer,  Office  of  Acquisition  and 
Grant*  Services  (RAD-30),  Federal 
Railroad  Administration,  1120  Vermont 
Avenue  NW.,  Washington,  DC  20590. 
Phone:  (202)  493-6153;  Fax:  (202)  493- 
6171. 

SUPPLEMENTARY  INFORMATION:  The 
demonstration  will  be  supported  with 
up  to  $3,974,000  of  Federal  funds 
provided  to  FRA's  Next  Generation 
High-Speed  Rail  Program  as  part  of  the 
Fiscal  Year  2003  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  (included  in 
Division  I  of  the  Consolidated 
Appropriations  Resolution,  2003  (Pub. 
L  108-7,  February  20,  2003)).  The 
Federal  funds  must  be  matched  on  a 
dollar-for-dollar  basis  from  non-Federal 
sources.  FRA  anticipates  soliciting  a 
single  grant  application  and  awarding  a 
single  grant  for  the  demonstration  to  a 
public  transportation  agency,  with  the 
intent  of  beginning  demonstration  as 


soon  as  possible.  The  funds  made 
available  under  this  grant  will  be 
available  for  activities  related  to 
establishing  compliance  of  the  DMU 
design  with  existing  Federal  passenger 
safety  standards  (49  CFR  part  238,  as 
amended),  for  the  acquisition  of  DMUs 
through  a  conventional  competitive 
procurement  process,  and  for  service 
facilities  necessary  for  revenue  service 
demonstration.  The  grantee  will  be 
responsible  for  all  other  expenses  of  the 
demonstration,  including  the  cost  of 
passenger  facilities  and  any  net 
operating  expenses.  FRA  anticipates 
that  no  further  public  notice  will  be 
made  with  respect  to  selecting 
applicants  for  this  demonstration. 

Purpose:  There  is  substantial  interest 
in  the  expanded  use  of  passenger  rail 
service  to  help  address  congestion  in 
other  modes  of  transportation  and/or  to 
provide  for  additional  alternatives  to 
meet  current  and  future  mobility  needs. 
Transportation  planners  and  decision- 
makers have  expressed  an  interest  in 
alternatives  to  locomotive  hauled  trains, 
which  are  ciurently  the  most  prevalent 
form  of  passenger  rail  transportation  in 
areas  where  electric  operation  is  not 
available.  Historically,  DMUs  were 
available  for  this  purpose,  but  none  has 
entered  service  domestically  since  FRA 
issued  the  Passenger  Equipment  Safety 
Standards  Final  Rule  on  May  12,  1999. 
Indeed,  no  DMUs  had  been  built  new  in 
the  U.S.  for  decades  before  the  issuance 
of  that  rule.  The  purpose  of  the 
demonstration  is  to  determine  whether 
the  current  state  of  railroad  technology 
development  offers  the  availability,  in 
the  very  near  term,  of  a  DMU  self- 
propelled  passenger  car  that  meets 
current  Federal  passenger  car  safety 
standards  found  at  49  CFR  part  238,  as 
amended.  If  such  technology  is 
available,  the  demonstration  will 
develop  technology-specific  cost, 
maintenance,  reliability  and  operating 
data  to  help  transportation  planners  and 
decision  makers  determine  whether  a 
Compliant  DMU  should  be  considered 
as  an  option  for  rail-based 
transportation.  The  equipment  must 
meet  all  of  the  current  requirements  of 
49  CFR  part  238.  as  amended; 
compliance  via  "grandfathering"  is  not 
acceptable  for  the  purposes  of  this 
announcement. 

Authority:  The  authority  for  the 
Program  can  be  found  in  Title  49, 
United  States  Code.  Section  26102  and 
in  Fiscal  Year  2003  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  (included  in 
Division  I  of  the  Consolidated 
Appropriations  Resolution,  2003  (Pub. 
L.  108-7,  February  20,  2003)).  The 
Secretary  of  Transportation's 


responsibilities  under  this  program  have 
been  delegated  to  the  Federal  Railroad 
Administration. 

Funding:  Fiscal  Year  2003  Department 
of  Transportation  and  Related  Agencies 
Appropriations  Act  provides  $3,974,000 
and  directs  FRA  to  award  a  grant  to 
demonstrate  Compliant  DMU  vehicles. 
It  is  anticipated  that  the  available 
funding  will  support  one 
demonstration.  Additional  funding  for 
this  or  related  work  may  be  available  in 
subsequent  fiscal  years. 

Schedule  for  Demonstration  Program: 
As  directed  by  the  Congress,  FRA 
anticipates  beginning  demonstration 
activities  in  calendar  2003  and 
continuing  them  in  2004.  It  is 
anticipated  that  evaluation  of  the 
demonstration  operation  will  continue 
for  up  to  two  years  beyond  the  initial 
funding  year.  FRA  anticipates  that  the 
eligible  participant(s)  will,  where 
necessary,  contract  or  otherwise  euter 
into  partnerships  with  developers  and 
manufact\u^rs  of  Compliant  DMUs  to 
accomplish  the  demonstration. 

Eligible  Participants:  Any  United 
States  public  transportation  agency  or 
combination  of  such  agencies  is  eligible 
to  apply  for  funding  under  this  Notice. 
For  state  applicants,  if  the  proposed 
demonstration  territory  is  in  more  than 
one  state,  a  single  state  agency  should 
apply  on  behalf  of  all  of  the 
participating  states. 

Eligible  Technology  Demonstrations: 
Eligible  projects  must  demonstrate  a 
Compliant  DMU  vehicle  in  daily 
revenue  passenger  service. 

Requirements  for  Statements  of 
Interest:  The  following  points  describe 
minimum  content  which  will  be 
required  in  Statements  of  Interest.  Each 
Statement  of  Interest  will: 

1 .  Describe  the  proposed 
demonstration  in  detail,  including  the 
location  and  transportation  service  to  be 
provided,  the  anticipated  start  date  and 
diuaUon  of  the  demonstration, 
anticipated  schedules,  passenger  service 
facilities  to  be  employed,  anticipated 
passenger  utilization  of  the 
demonstration  service,  and  how 
necessary  maintenance  and  support 
operations  will  be  conducted. 

2.  Describe  the  types  of  DMU 
technology  that  the  public  agency  is 
considering  and  how  the  Compliant 
DMU  used  in  the  proposed 
demonstration  will  be  selected. 

3.  Describe  the  rail  line  on  which  the 
proposed  demonstration  will  be 
conducted,  including  any  discussions 
the  public  agency  has  had  with  the 
owner  of  the  rail  line  in  connection  with 
the  proposed  demonstration. 

4.  Describe  the  traffic  types  (including 
ovkrnership  of  trains),  volumes,  and 
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speeds  presently  involved  in  operation 
on  the  demonstration  track  segnient(s), 
the  planned  Compliant  DMU 
demonstration  service  volumes  and 
speeds,  and  the  estimated  potential 
corridor  service  volumes  and  speeds. 

5.  Specify  the  quantities  and 
ownerships  of  operating  vehicles  which 
are  anticipated  to  be  utilized  to 
accomplish  the  demonstration. 

6.  Show  how  the  demonstration 
system  initially  will  operate  in  relation 
to  existing  service,  both  passenger  and 
freight. 

7.  Show  the  estimated  total  cost  and 
time  for  accomplishing  each  task  for 
implementing  the  demonstration, 
including  estimates  broken  out,  at  a 
minimum,  into  the  following  categories: 
demonstration  planning  and 
installation.  Compliant  DMU  equipment 
acquisition,  and  operating  and 
maintenance  schedules  and  costs. 
Specify  sources  of  proposed  funding, 
clearly  indicating  sources  for  the 
required  non-Federal  dollar-for-dollar' 
cash  match. 

8.  Specify  what  organizations  will 
supply  and  install  key  components  of 
the  demonstration  system  and,  to  the 
extent  available,  provide  letters  of 
commitment  supporting  the  proposed 
activities,  schedules,  and  non-Federal 
cost  sharing.  Letters  of  support  from  the 
railroad  whose  tracks  and  facilities  are 
to  be  used  for  the  demonstration  should 
be  included. 

9.  Discuss  the  systematic  operational 
recording,  monitoring,  analysis,  and 
reporting  procedures  to  be  followed 
diuing  the  demonstration. 

10.  Discuss  plans  for  training  and 
familiarization  of  operating  and 
maintenance  personnel  for  the 
demonstration  system. 

Selection  Criteria:  The  following  will 
be  considered  to  be  positive  selection 
factors  in  evaluating  Statements  of 
Interest  for  this  demonstration: 

1.  The  extent  to  which  the 
demonstration  will  assist  in 
understanding  the  state-of-the-art  in 
Compliant  DMU  technology  in  areas  of 
desired  advancement,  including  safety, 
reliability,  efficiency,  operational 
flexibility,  maintainability,  capital  costs 
and/or  operating  costs  of  the  corridor 
operation,  as  a  whole,  as  well  as  of  the 
Compliant  DMU  equipment  itself. 

2.  The  extent  to  which  the 
demonstration  will  involve  an 
innovative  Compliant  DMU  technology 
available  for  commercial  development, 
as  opposed  to  modification  of 
equipment  previously  in  service  but 
ciuxently  not  produced. 

3.  The  technological  risk  associated 
with  successfully  demonstrating 


Compliant  DMU  technology  on  the 
schedule  proposed. 

4.  The  timeliness  of  the  initiation  of 
the  demonstration  and  the  availability 
of  the  Compliant  DMU  technology  to  be 
demonstrated. 

5.  The  compliance  of  the  technology 
with  other  Federal  requirements, 
including  the  Americans  with 
Disabilities  Act  and  relevant  diesel 
emission  standards  of  the  U.S. 
Environmental  Protection  Agency. 

6.  The  contribution  the  demonstration 
might  have  to  the  development  or 
expansion  of  the  domestic  passenger  rail 
car  manufacturing  industry. 

7.  The  extent  to  which  tne 
demonstration  will  have  ongoing 
transportation  benefits  after  the  end  of 
the  scheduled  demonstration. 

8.  The  ability  of  the  Compliant  DMU 
technology  to  be  readily  and 
economically  expanded  to  respond  to 
increased  speed,  volume,  and 
complexity  of  traffic. 

9.  The  extent  of  non-Federal 
contributions  to  the  demonstration. 

Issued  in  Washington,  DC,  on  June  30, 
2003. 

Mark  E.  Yachmetz, 

Associate  Administrator  for  Railroad 
Development. 

[FR  Doc.  03-16867  Filed  7-2-03;  8:45  am) 
BILUNG  CODE  4gi(}-0fr-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2003- 
48 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.Q 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2Q03^8,  Update  of 
Checklist  Questionnaire  Regarding 
Requests  for  Spin-Off  Rulings. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 


Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procediu«  should 
be  directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945,  or 
through  the  internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Update  of  Checklist 
Questionnaire  Regarding  Requests  for 
Spin-Off  Rulings. 
OMB  Number:  1545-1846. 
Revenue  Procedure  Number:  Revenue 
Procedure  2003-48. 

Abstract:  Revenue  Procedure  2003-48 
updates  Revenue  Procedure  96-30, 
which  sets  forth  in  a  checklist 
questionnaire  the  information  that  must 
be  included  in  a  request  for  ruling  under 
section  355.  This  revenue  procedure 
updates  information  that  taxpayers  must 
provide  in  order  to  receive  letter  rulings 
under  section  355.  This  information  is 
required  to  determine  whether  a 
taxpayer  would  qualify  for 
nonrecognition  treatment. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procediu«  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
180. 

Estimated  Time  Per  Respondent:  200 
hours. 

Estimated  Total  Annual  Burden 
Hours:  36,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C,  6103. 

Reque^for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


Federal  Register /Vol.  68,  No.  128 /Thursday,  July  3,  2003/  Notices 


40021 


agency,  including  whether  the 
information  shall  have  practical  utility; 
j{b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 

Eility,  utiUty.  and  clarity  of  the 
ormation  to  be  collected;  (d)  ways  to 
[limize  the  burden  of  the  collection  of 
Information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
kechnology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
^0  provide  information. 

I    Approved:  June  27,  2003. 

Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-16942  Filed  7-2-03;  8:45  am] 

HLLING  CODE  4«30-01-f> 


DEPARTMENT  OF  THE  TREASURY 

mtemal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  8871  and  8453-X 

Agency:  internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

(^omments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
purden,  invites  the  general  public  and 
bther  Federal  agencies  to  take  this 
qpportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
88/1,  Political  Organization  Notice  of 
Section  527  Status;  Form  8453-X, 
Political  Organization  Declaration  for 
EUectronic  Filing  of  Notice  of  Section 
527  Status. 

DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
t6  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 11 11  Constitution 
Avenue  N\V.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  at 
CAROL.  A .  SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 


Title:  Form  8871,  Political 
Organization  Notice  of  Section  527 
Status;  Form  8453-X,  Political 
Organization  Declaration  for  Electronic 
Filing  of  Notice  of  Section  527  Status. 
OMB  Number:  1545-1693. 
Form  Numbers:  8871  and  8453-X. 
Abstract:  PubHc  Law  106-230  as 
amended  by  Public  Law  107-276, 
amended  Internal  Revenue  Code  section 
527(i)  to  require  certain  political 
organizations  to  provide  information  to 
the  IRS  regarding  their  name  and 
address,  their  purpose,  and  the  names 
and  addresses  of  their  officers,  highly 
compensated  employees.  Board  of 
Directors,  and  related  entities  within  the 
meaning  of  section  168(h)(4)).  Forms 
8871  and  8453-X  are  used  to  report  this 
information  to  the  IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
5,500. 

Estimated  Time  Per  Respondent:  6 
hoius,  24  minutes. 

Estimated  Total  Ann  ual  Burden 
Hours:  43,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

,     An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retimi  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  induding 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 


or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  27,  2003. 
Glenn  P.  Kirkland, 
mS  Reports  Clearance  Officer 
(FR  Doc.  03-16943  Filed  7-2-03:  8:45  am] 

MLUNO  COOe  463IMI1-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[REG-246250-96] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubhc  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  REG-246250- 
96  (TD  8818),  Public  Disclosure  of 
Material  Relating  to  Tax-Exempt 
Organizations  (§§301.6104(d)-3,  301- 
6104(d)-^,  and  301.6104(d)-5). 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulation  should  be  directed 
to  Carol  Savage  at  Internal  Revenue 
Service,  room  6407, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224,  or 
at  (202)  622-3945,  or  through  the 
internet  at  CAROL.A.SAVAGE@irs.gov. 
SUPPLEMENTARY  INFORMATION:  Title: 
Public  Disclosiu-e  of  Material  Relating  to 
Tax-Exempt  Organizations. 
OMB  Number:  1545-1560. 
Regulation  Project  Numbers:  REG- 
246250-96. 

Abstract:  Under  section  6104(e)  of  the 
Internal  Revenue  Code,  certain  tax- 
exempt  organizations  are  required  to 
make  their  annual  information  returns 
and  applications  tor  tax  exemption 
available  for  public  inspection.  In 
addition,  certain  tax-exempt 
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organizations  are  required  to  comply 
with  requests  made  in  writing  or  in 
person  from  individuals  who  seek  a 
copy  of  those  documents  or,  in  the 
alternative,  to  make  their  documents 
widely  available.  This  regulation 
provides  guidance  concerning  these 
disclosiu-e  requirements. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents : 
1,100,000. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours;  551,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retedned  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
pubhc  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  coUecteid;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piux:hase  of  services 
to  provide  information. 

Approved:  June  27,  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-16944  Filed  7-2-03;  8:45  am] 
BILLING  CODE  4S3(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0636] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  determine  a  claimant's 
election  to  receive  accelerated  payment 
under  the  Montgomery  GI  Bill  Program. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  September  2, 
2003. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420.  Please 
refer  to  "OMB  Control  No.  2900-0636" 
in  any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  Ae  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciu-acy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 


ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Accelerated 
Payment;  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments;  and  Agreement  with 
Educational  Institution. 

OMB  Control  Number:  2900-0636. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  A  claimant  who  wishes  to 
receive  an  accelerated  payment  of 
educational  assistance  under  the 
Montgomery  GI  Bill  (MGIB)  must  elect 
to  do  so.  VA  uses  the  request  to  support 
the  claimant's  election  and  to  determine 
whether  the  claimant  wants  this  option 
over  the  established  monthly  pajonents. 
The  claimant  is  required  to  report  that 
the  payment  was  received  and  how  the 
payment  was  used.  In  addition,  schools 
are  allowed  to  receive  an  advance  MGIB 
accelerated  payment  on  behalf  of  a 
claimant  enrolled  at  that  institution. 

Affected  Public:  Individuals  or 
household. 

Estimated  Annual  Burden:  1,086 
hours. 

a.  Request  for  Accelerated  Payment — 
167  hoius. 

b.  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments — 833  hours. 

c.  Agreement  with  Educational 
Institutions — 86  hours. 

Estimated  Avemge  Burden  per 
Respondent: 

a.  Request  for  Accelerated  Payment — 
1  minute. 

b.  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments — 5  minutes. 

c.  Agreement  with  Educational 
Institutions — 3  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
13,727 

a.  Request  for  Accelerated  Payment — 
6,000. 

b.  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments — 6,000. 

c.  Agreement  with  Educational 
institutions — 1,727. 

Estimated  Annual  Responses:  21,727. 

a.  Request  for  Accelerated  Payment — 
10,000. 

b.  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments — 1 0 ,000. 

c.  Agreement  with  Educational 
Institutions — 1,727. 

Dated:  June  23,  2003. 
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By  direction  of  the  Secretary. 
Ijoise  Russell, 

Acting  Director,  Records  Management 
Service. 

[FR  Doc.  03-16864  Filed  7-2-03;  8:45  am] 

BILUNG  CODE  8320-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  docunient  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  68,  No.  128 
Thursday,  July  3,  2003 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[USCG-2003-15404] 
RIN  1625-ZAOO 

Navigation  and  Navigable  Waters- 
Technical,  Organizational,  and 
Conforming  Amendments 

Correction 

In  rule  document  03-15742  beginning 
on  page  37738  in  the  issue  of 


Wednesday,  June  25,  2003,  make  the 
following  correction: 

§165.151    [Corrected] 

On  page  37741,  in  §165.151,  in  the 
third  column,  in  amendatory  instruction 
j.,  in  the  eighth  line  "072°05''23'"' 
should  read  "072°05'23'"'. 

(FR  Doc.  C3-15742  Filed  7-2-03;  8:45  amj 
BILUNG  CODE  150S-01-O 
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Thursday, 
July  3,  2003 


Part  n 


Nuclear  Regulatory 
Commission 


10  CFR  Part  2,  et  aL 
Early  Site  Permits,  Standard  Design 
Certifications,  and  Combined  Licenses  for 
Nuclear  Power  Plants;  Proposed  Rule 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2,  20,  21, 50,  51,  52,  72, 
73, 140,  and  170 

RIN  3150-AG24 

Early  Site  Permits,  Standard  Design 
Certifications,  and  Combined  Licenses 
for  Nuclear  Power  Plants 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMIWARY:  The  Nuclear  Regulatory 
Commission  (NRC  or  Commission)  is 
proposing  to  amend  its  requirements  for 
early  site  permits,  standard  design 
certifications,  combined  licenses  for 
nuclear  power  plants,  and  for  other 
licensing  processes.  The  amendments 
are  based  on  the  NRC  staffs  experience 
with  the  previous  design  certification 
reviews  and  on  discussions  with 
stakeholders  about  the  early  site  permit 
(ESP),  design  certification,  and 
combined  license  (COL)  processes.  This 
action  is  expected  to  improve  the 
effectiveness  of  the  licensing  processes 
for  future  applicants. 
DATES:  Submit  comments  by  September 
16,  2003.  Conmients  received  after  this 
date  will  be  considered,  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  You  may  submit  comments 
by  any  one  of  the  following  methods. 
Please  include  the  following  number 
RIN  3150-AG24  in  the  subject  line  of 
your  comments.  Comments  submitted  in 
writing  or  in  electronic  form  will  be 
made  available  to  the  public  in  their 
entirety  on  the  NRC  rulemaking  Web 
site.  Personal  information  will  not  be 
removed  from  your  comments. 

Mail  comments  to:  Secretary,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  ATTN: 
Rulemakings  and  Adjudications  Staff. 

E-mail  comments  to:  SECY&nrc.gov.  If 
you  do  not  receive  a  reply  e-mail 
confirming  that  we  have  received  your 
comments,  contact  us  directly  at  (301) 
415-1966.  You  may  also  submit 
comments  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforuw.llnl.gov. 
Address  questions  about  our  rulemaking 
Web  site  to  Carol  Gallagher  (301)  415- 
5905;  email  cag@nrc.gov. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland 
20852,  between  7:30  a.m.  "and  4:15  p.m. 
Federal  workdays.  (Telephone  (301) 
415-1966). 

Fax  conunents  to:  Secretary,  U.S. 
Nuclear  Regulatory  Commission  at  (301) 
415-1101. 


Publicly  available  docimients  related 
to  this  rulemaking  may  be  examined 
and  copied  for  a  fee  at  the  NRC's  Public 
Dociunent  Room  (PDR),  Public  File  Area 
Ol  F21,  One  White  Flint  North.  11555 
Rockville  Pike,  Rockville,  Maryland. 
Selected  documents,  including 
comments,  can  be  viewed  and 
downloaded  electronically  via  the  NRC 
rulemaking  Web  site  at  http:// 
nileforum.llnl.gov. 

Publicly  available  documents  created 
or  received  at  the  NRC  after  November 
1,  1999,  are  available  electronically  at 
the  NRC's  Electronic  Reading  Room  at 
http://www.nrc.gov/NRC/ADAMS/ 
index.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC's 
PDR  Reference  staff  at  1-800-397-4209, 
301^15-4737  or  by  e-mail  to 
pdi%nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
N.  Wilson.  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555- 
0001;  telephone  (301)  415-3145,  email 
jnw@nrc.gov,  or  Nanette  V.  Gilles,  Office 
of  Nuclear  Reactor  Regulation,  U.S. 
Nuclear  Regulatory  Commission, 
Wasnington,  DC  20555-0001,  telephone 
(301)  415-1180,  e-mail  nv^nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Bacicground. 

U.  Reorganization  of  10  CFR  Part  52. 

ni.  Discussion  of  Substantive  Changes. 

A.  10  CFR  Part  52,  Early  Site  Permits, 
Standard  Design  Certifications,  and 
Combined  Licenses  for  Nuclear  Power 
Plants. 

General  Provisions. 

Early  Site  Permits. 

Early  Site  Reviews. 

Standard  Design  Certifications. 

Design  Certification  Backfit  Requirement. 

Standard  Design  Approvals. 

Combined  Licenses. 

Referencing  an  Early  Site  Permit. 

Testing  Requirements  for  Advanced 

Reactors. 
Probabilistic  Risk  Assessments. 
Resolution  of  ITAAC. 
Commission  Finding  on  Acceptance 

Criteria. 
Combined  License  Change  Process. 
Design  Certifications  for  ABWR,  System 

80+.  and  AP600. 

B.  10  CFR  Part  2,  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  and 
Issuance  of  Orders. 

C.  10  CFR  Part  20.  Standards  for  Protection 
Against  Radiation. 

D.  10  CFR  Part  21,  Reporting  of  Defects  and 
Noncompliance. 


E.  10  CFR  Part  50,  Domestic  Licensing  of 
Production  and  Utilization  Facilities. 

F.  10  CFR  Part  51,  Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions. 

G.  10  CFR  Part  72,  Licensing  Requirements 
for  the  Independent  Storage  of  Spent 
Nuclear  Fuel  and  High-Level  Radioactive 
Waste. 

H.  10  CFR  Part  73.  Physical  Protection  of 
Plants  and  Materials. 

I.  10  CFR  Part  140.  Financial  Protection 
Requirements  and  Indemnity 
Agreements. 

J.  10  CFR  Part  170.  Fees  for  Facilities, 
Materials,  Import  and  Export  Licenses, 
and  Other  Regulatory  Services  Under  the 
Atomic  Energy  Act  of  1954,  as  Amended. 

rv.  Specific  Requests  for  Comments. 

V.  Availability  of  Documents. 

VI.  Plain  Language. 

VII.  Voluntary  Consensus  Standards. 
VIII.Environmental  Impact'Categorical 

Exclusion. 

IX.  Paperwork  Reduction  Act  Statement. 

X.  Regulatory  Analysis. 

XI.  Regulatory  Flexibility  Certification. 

XII.  Backfit  Analysis. 

L  Background 

The  Commission  promulgated  10  CFR 
part  52  on  April  18,  1989  (54  FR  15386). 
to  reform  the  licensing  process  for 
future  nuclear  power  plant  applicants. 
The  rule  added  alternative  licensing 
processes  in  10  CFR  part  52  for  early 
site  permits,  standard  design 
certifications,  and  combined  licenses. 
These  were  additions  to  the  two-step 
hcensing  process  that  already  existed  in 
10  CFR  part  50.  The  processes  in  10  CFR 
part  52  resolve  safety  and 
environmental  issues  early  in  licensing 
proceedings  and  are  intended  to 
enhance  the  safety  and  reUability  of 
nuclear  power  plants  through 
standardization.  The  rule  also  moved 
the  licensing  processes  in  appendices 
M,  N,  O,  and  Q  of  10  CFR  part  50  to  10 
CFR  part  52.  Subsequently,  the  NRC 
certified  three  nuclear  plant  designs 
under  subpart  B  of  10  CFR  part  52 — the 
U.S.  Advanced  Boiling  Water  Reactor 
(ABWR)  (62  FR  25827,  May  12,  1997), 
System  80+  (62  FR  27867,  May  21, 
1997),  and  AP600  (64  FR  72015, 
December  23,  1999)  designs — and 
codified  these  designs  in  Appendices  A, 
B,  and  C  of  10  CFR  part  52,  respectively. 

The  NRC  had  planned  to  update  10 
CFR  part  52  after  using  the  design 
certification  process  for  these  three 
certified  standard  plant  designs.  In 
addition,  discussions  with  stakeholders 
at  public  meetings  and  comments  on 
SECY-00-0092,  "Combined  Ucense 
Review  Process,"  dated  April  20,  2000. 
identified  licensing  issues  associated 
with  subparts  A  and  C  of  10  CFR  part 
52.  As  a  result,  the  NRC  initiated  this 
proposed  rulemaking  to  (1)  clarify  and/ 
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or  correct  10  CFR  parts  2.  20,  21,  50,  51. 
52  (including  appendices  A,  B.  and  C). 
72,  73, 140,  and  170;  (2)  update  10  CFR 
part  52;  and  (3)  incorporate  stakeholder 
comments. 

This  rulemaking  action  began  with 
the  issuance  of  SECY-98-282,  "part  52 
Rulemaking  Plan,"  on  December  4, 

1998.  The  Commission  issued  a  staff 
requirements  memorandum  on  January 
14,  1999,  approving  the  NfRC  staffs  plan 
for  revising  10  CFR  part  52.  A  notice  of 
the  rulemaking  plan  was  added  to  the 
NRC's  rulemaking  Web  site  on  June  16, 

1999.  On  September  3, 1999.  letters 
were  sent  to  10  external  stakeholders 
alerting  them  to  this  proposed 
rulemaking.  In  addition,  the  NRC  staff 
held  three  public  meetings  with 
interested  stakeholders  on  the  10  CFR 
part  52  rulemaking  on  December  14, 

2000.  February  16,  2001,  and  March  7, 

2001.  Following  those  meetings,  on 
April  3,  2001,  the  Nuclear  Energy 
Institute  (NEI)  submitted  comments  on 
issues  discussed  during  the  meetings. 

On  September  27,  2001,  the  NRC  staff 
posted  draft  rule  language  for  10  CFR 
part  52  on  the  NRC's  rulemaking  Web 
site.  The  NRC  received  comments  on  the 
draft  rule  language  in  November  2001, 
ftx)m  General  Electric,  Entergy,  NEI. 
Westinghouse  Electric,  and  Exelon 
Generation.  The  NRC  staff  has 
considered  these  comments  in  the 
development  of  this  proposed  rule  and 
posted  revised  draft  rule  language  for  10 
CFR  part  52  on  the  NRC's  rulemaking 
Web  site  on  February  28,  2002. 

n.  Reorganization  of  10  CFR  Part  52 

The  NRC  is  proposing  to  reorganize 
10  CFR  part  52  to  establish  a  separate 
subpart  for  each  of  the  seven  licensing 
processes  currently  described  in  10  CFR 
part  52  {early  site  permits,  early  site 
reviews,  standard  design  certification, 
standard  design  approvals,  combined 
licenses,  manufacturing  licenses,  and 
duplicate  design  licenses).  The  pmpose 
of  this  reorganization  is  to  clarify  that 
,  each  licensing  process  has  equal 
standing.  In  addition,  several  subparts 
would  be  reserved  for  future  licensing 
processes.  No  substantive  changes  are 
intended  by  the  incorporation  of  current 
appendices  M,  N,  O,  and  Q  into  the  new 
subparts  in  10  CFR  Part  52. 

The  NRC  is  also  proposing  to  retitle 
10  CFR  part  52  as  "Additional  Licensing 
Processes  for  Nuclear  Power  Plants,"  to 
clarify  that  the  licensing  processes  in  10 
CFR  part  52  are  in  addition  to  and 
supplement  the  two-step  licensing 
process  in  10  CFR  part  50  and  the 
license  renewal  process  in  10  CFR  part 
54,  and  are  not  limited  to  the  early  site 
permit,  standard  design  certification. 


and  combined  license  processes  as  the 
current  title  implies. 

The  proposed  rule  would  amend 
§  52.1  to  clarify  that  all  seven  licensing 
processes  are  within  the  scope  of  10 
CFR  part  52.  Paragraphs  within  current 
Appendices  M,  N,  O,  and  Q  would  also 
become  new  sections  of  the  revised  part. 
In  addition,  the  proposed  rule  would 
reserve  subparts  for  future  licensing 
processes.  In  doing  so.  the  NRC  hopes 
to  convey  that  10  CFR  part  52  is  the 
preferred  location  in  10  CFR  for  nuclear 
power  plant  licensing  processes. 

The  proposed  rule  would  amend 
§  52.19,  the  current  §  52.49  (proposed 
§  52.111),  and  the  current  §  52.83 
(proposed  §  52.215)  to  provide  a 
standard  format  in  subparts  A.  D.  and  G. 
This  standard  format  would  set  forth  the 
standards  for  review  of  applications  and 
the  applicability  of  NRC  requirements  in 
a  consistent  manner  in  each  of  these 
subparts.  The  references  to  the  part  170 
fee  requirements  would  be  moved  to  be 
included  in  the  sections  on  filing  of 
applications.  This  reorganization  of  10 
CFTl  part  52  will  make  the  subparts  on 
early  site  permits  and  standard  design 
certifications  consistent  with  the 
existing  arrangement  in  the  subpart  for 
combined  licenses. 

The  proposed  rule  would  also  move 
the  requirement  on  duration  of  a 
combined  Ucense  that  is  currently 
located  in  §  52.83.  "Applicabihty  of  part 
50  provisions,"  to  paragraph  (e)  of 
proposed  §  52.227,  'Issuance  of 
combined  licenses."  Proposed 
§  52.227(e)  is  a  more  appropriate 
location  for  this  requirement. 

The  Commission  has  prepared  the 
following  table  that  cross-references  the 
new  proposed  provisions  in  10  CFR  part 
52  to  the  superseded  provisions  of  10 
CFR  part  52. 

Table  1 .— Cross-References  Be- 
tween New  and  Old  10  CFR 
Part  52 


New  section 

Old  section 

General  Provisions: 
52.1  

52  1 

52.3 

523 

52.5 

525 

52.8 

528 

None  

529 

Subpart  A— Earty  Site 
Permits; 
52.11  

5211 

52.13 

5213 

52.15 

5215      • 

52.17 

5217 

52.18 

5218 

52.19 

5219 

52.21 ...:. 

52  21 

52.23 

52  23 

52.24 

52.24 

TABLE  1.— Cross-references  Be- 
tween New  AND  Old  10  CFR 
Part  52— Continued 


New  section 


52.25 

52.27 

52.29 

52.31  

52.33 

52.35 

52.37 

52.39 

Subpart  B— Early  Site 
Reviews: 

52.41  

52.43(a)  .'. 

52.43(b)  

52.43(c)  

52.45 

52.46 

52.47(a)  

52.47(b)  

52.47(c)  

,52.49 

Subpart  D— Standard 
Design  Certifi- 
cation: 

52.101 

52.103 

52.105 

52.107 

52.109 

52.111  

52.113 

52.115 

52.117 

52.119 

52.121  

52.123 

52.125 

52.127 

Subpart  E— Standard 
Design  Approvals: 

52.131  

52.133(a) 

52.133(b)  

52.135 

52.137 

52.139(a)  

52.139(b)  

52.141(a)  

52.141(b)  

52.143 

Subpart  G— Com- 
bined Licenses: 

52.201  

52.203 

52.205 

52.207 

52.209 

52.211  

52.213 

52.215 

52.217 

52.219 

52.221  

52.223 

52.225 

52.227 

52.229 

52.231  

Sutipart  H— Manufac- 
turing Licenses: 
52.241  


Old  section 


52.25 
52.27 
52.29 
52.31 
52.33 
52.35 
52.37 
52.39 


Q, 
Q, 
Q, 


App.  O, 
App  Q, 
App 
App 
App 
N/A 

App.  Q, 
App.  Q. 
App.  Q, 
App.  Q, 


52.41 

52.43 

52.45 

52.47 

52.48 

52.49 

5251 

52.53 

52.54 

52.§5 

52.57 

52.59 

52.61 

52.63 


Introduction 
Paragraph  1 
Paragraph  2 
Paragraph  1 
Paragraph  3 

Paragraph  4 
Paragraph  5 
Paragraph  6 
Paragraph  7 


O, 
O, 
O. 
O, 


App.  O, 
App.  O, 
App 
App. 
App. 
App. 
None 
App.  O, 
App.  O, 
App.  O, 


52.71 
52.73 
5Z75 
52.77 
52.78 
52.79 
52.81 
52.83 
52.85 
52.87 
52.89 
52.91 
52.93 
52.97 
52.99 
52.103 


Introduction 
Paragraph  1 
Paragraph  2 
Paragraph  3 
Paragraph  4 
Paragraph  5 

Paragraph  5 
Paragraph  6 
Paragraph  7 


App.  M.  Introduction 
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Table  1,— Cross-references  Be- 
tween New  and  Old  10  CFR 
Part  52— Continued 


New  section 

Otd  section 

52.243(a)  

52.243(b)  

52,243(c)  

52.243(cO  

52.243(e)  

52.243(f)  

52.245(a)  

52.245(b)  

N/A 

App.  M.  Paragraph  7 
App.  M,  Paragraph  9 
App.  M,  Paragraph  10 
App.  M.  Paragraph  1 1 
App.  M,  Paragraph  8 
App.  M,  Paragraph  2 
Ajjp.  M,  Paragraph  3 
Ajjp.  M,  Paragraph 

4(b) 
App.  M,  Paragraph  1 
App.  M,  Paragraph 

4(a) 
I^A 

52.245(c)  

52.247 

52.249 

52.251  

52.253  (a)  &  (b) 

52.253(c) 

App.  M,  Paragraph  5 

App.  M,  Paragraph  6 

N/A 

App.  M,  Paragraph  12 

App.  N,  Introduction 
Ajjp.  N,  Paragraph  1 
App.  N,  Paragraph  2 
App.  N,  Paragraph  3 

52111 

52.255 

52.257 ., 

Subpart  l-rf)upllcate 
Design  Licenses: 
52.261  ^ 

52.263 

52.265 

52.265(C)  

Subpart  M — Enforce- 
ment: 
52.401  

52.403 

52113 

.  m.  Discussion  of  Substantive  Changes 

A  section-by-section  analysis  that 
explains  the  purpose  and  meaning  of  all 
sections  in  10  CFR  part  52  will  be 
provided  in  the  supplementary 
information  for  the  final  rule.  The 
proposed  rule  makes  the  following 
substantive  changes: 

A.  10  CFR  Part  52,  Early  Site  Permits. 
Standard  Design  Certifications,  and 
Combined  Licenses  for  Nuclear  Power 
Plants 

General -Provisions 

The  proposed  rule  would  amend 
§  52.3  to  add  definitions  for  "modular 
design"  and  "prototype  plant"  to  the 
current  10  CFR  part  52.  A  definition  of 
modular  design  is  added  to  explain  the 
type  of  modular  reactor  design  to  which 
the  Commission  intended  to  refer  to  in 
the  second  sentence  of  the  current 
§  52.103(g)  (proposed  §  52.231(g)).  This 
special  provision  for  modular  designs 
was  added  to  10  CFR  part  52  to  facilitate 
the  licensing  of  nuclear  plants,  such  as 
the  Modular  High  Temperature  Gas- 
Cooled  Reactor  (MHTGR)  and  Power 
Reactor  Innovative  Small  Module 
(PRISM)  designs,  that  consisted  of  3  or 
4  nuclear  reactors  in  a  single  power 
block  with  a  shared  power  conversion 
system.  Dimng  the  period  that  the 
power  block  is  under  construction,  the 
Commission  could  separately  authorize 
operation  for  each  nuclear  reactor  when 


each  reactor  and  all  of  its  necessary 
support  systems  were  completed.  In  a 
letter  dated  November  13,  2001 
(comment  A).  NEl  stated  that  "Part  1  of 
the  definition  would  need  to  be  revised 
for  this  purpose  so  that  it  does  not 
describe  typical  multi-unit  sites.  The 
NRC  staff  should  reconsider  the  need  to 
define  this  term  at  all."  The 
Commission  disagrees  with  NEI's 
recommendation  because  the  term 
"modular  design"  needs  to  be  defined  to 
aid  future  use  of  the  current  §  52.103(g) 
(proposed  §  52.231(g))  by  distinguishing 
the  intended  definition  fi-om  other 
definitions  for  "modular  design." 
Currently  licensed  multi-imit  sites 
would  not  be  affected  by  the  proposed 
§  52.231(g).  However,  future  applicants 
for  a  combined  license  for  a  multi-unit 
site  similar  in  concept  to  current  multi- 
unit  sites  (where  each  unit  is  similar  in 
design  but  independent  of  all  other 
units)  could  also  use  this  provision. 
A  definition  for  prototype  plant  is 
added  to  explain  the  type  of  nuclear 
reactor  that  the  Conunission  intended  in 
the  current  §  52.47(b)  (proposed 
§  52.107(b))  and  intends  in  the  proposed 
§  52.211(b)(3).  A  prototype  plant  is  a 
licensed  nuclear  reactor  test  facility  that 
is  similar  to  and  representative  of  either 
the  first-of-a-kind  or  certified  nuclear 
plant  design  in  all  features  and  size,  but 
may  have  additional  safety  features.  The 
purpose  of  the  prototype  plant  is  to 
perform  testing  of  new  or  innovative 
design  features  for  the  first-of-a-kind  or 
certified,  advanced  nuclear  plant 
design,  as  well  as  being  used  as  a 
commercial  nuclear  power  facility. 
The  proposed  rule  would  remove 
§^  52.5  and  52.9  and  replace  them  with 
a  new  §52.5  fisting  all  of  the  ficensing 
provisions  in  10  CFR  part  50  that  also 
apply  to  all  of  the  licensing  processes  in 
10  CFR  part  52.  The  purpose  of  this 
amendment  is  to  clarify  that  these  10 
CFR  part  50  provisions  are  applicable  to 
the  licensing  processes  that  were 
formerly  in  10  CFR  part  50  (Appendices 
M,  N.  O,  and  Q)  and  are  now  in  10  CFR 
part  52,  as  well  as  to  the  new  licensing 
processes  for  early  site  permits, 
standard  design  certifications,  and 
combined  licenses.  Although  these 
provisions  in  10  CFR  part  50  may  not 
refer  to  the  additional  licensing 
processes  in  10  CFR  part  52,  the  new 
§  52.5  makes  it  clear  that  a  holder  of  or 
applicant  for  an  approval,  certification, 
permit,  site  report,  or  license  issued 
under  10  CFR  part  52  must  comply  with 
all  requirements  in  these  provisions  that 
are  otherwise  applicable  to  applicants  or 
licensees  under  10  CFR  part  50. 

In  a  letter  dated  November  13,  2001 
(comment  G),  NEI  stated: 


The  industry  proposes  that  additional 
General  Provisions  be  added  to  part  52  in 
addition  to  an  appropriate  provision  on 
Written  Communications.  This  approach  is 
preferable  to  including  cross-references  in 
part  52  to  part  50  general  provisions  because 
these  provisions  typically  must  be  tailored  to 
apply  appropriately  to  the  variety  of 
licensing  processes  in  part  52. 

The  Commission  disagrees  with  the 
industry's  proposal  to  create  over  35 
new  general  provisions  that  are  tailored 
for  10  CFR  part  52  because  it  would 
appear  to  be  an  inefficient  and  , 

burdensome  addition.  Therefore,  the 
Commission  is  proposing  a  new  §  52.5 
that  would  make  the  existing  general 
provisions  in  10  CFR  part  50  applicable 
to  the  licensing  processes  in  10  CFR  part 
52. 

Early  Site  Permits 

The  proposed  rule  would  amend 
§  52.13  to  state  that  an  early  site  permit 
can  also  be  referenced  in  an  application 
for  a  combined  license  or  a  duplicate 
design  license. 

The  proposed  rule  would  amend 
§  52.17(a)(1)  to  state  that  the  early  site 
permit  application  should  specify  the 
range  of  facilities  that  the  applicant  is 
requesting  the  site  to  be  qualified  for 
(e.g.  one,  two,  or  three  pressurized- 
water  reactors).  This  new  language  is 
consistent  with  the  language  in 
Paragraph  2  of  current  Appendix  Q.  The 
Commission  assumes  that  an  applicant 
for  an  early  site  permit  does  not  know 
what  type  of  nuclear  plant  it  will  build 
at  the  site.  Therefore,  the  application 
must  specify  the  postulated  design 
parameters  for  the  range  of  reactor 
types,  the  numbers  of  reactors,  etc.,  to 
increase  the  likelihood  that  the  site  will 
be  qualified  for  the  actual  plant  or 
plants  that  the  applicant  decides  to 
build.  In  a  letter  dated  November  13, 
2001  (comment  27).  NEI  stated,  "The 
proposed  change  is  too  limited.  To 
address  the  required  assessment  of 
major  SSCs  [structures,  systems,  and 
components]  that  bear  on  radiological 
consequences  and  all  items 
52.17(a)(l)(i-viii).  industry  recommends 
a  new  §52.1 7a.2."  The  Commission 
disagrees  with  NEI's  proposal  to  have  a 
separate  provision  for  applicants  who 
have  not  determined  the  type  of  plant 
that  they  plan  to  build  at  the  proposed 
site.  The  Commission  expects  that 
applicants  for  an  early  site  permit  will 
not  have  decided  on  a  particular  type  of 
nuclear  power  plant  and  §  52.17(a)(1) 
was  revised  to  address  this  situation. 

The  Commission  proposes  to  amend 
§  52.17(a)(2)  to  clarify  that  an  ESP 
appUcant  has  the  flexibility  of  either 
addressing  the  matter  of  alternative 
energy  sources  in  the  environmental 


report  supporting  its  ESP  application,  or 
deferring  the  consideration  of 
alternative  energy  sources  to  the  time 
that  the  ESP  is  referenced  in  a  licensing 
proceeding.  The  Conunission  believes 
the  current  regulations  already  aHbrd 
the  ESP  applicant  such  flexibility, 
inasmuch  as  §  52.17(a)(2)  states  that  the 
enviroiunental  report  submitted  in 
support  of  an  ESP  application  must 
"focus  on  the  environmental  effects  of 
construction  and  operation  of  a  reactor, 
or  reactors*  *  *."  The  environmental 
report's  discussion  of  alternative  energy 
sources  does  not,  per  se,  address  the 
"environmental  effects  of  construction 
and  operation  of  a  reactor,"  which  is 
one  of  the  matters  which  must  be 
addressed  in  an  envirormiental  impact 
statement  (EIS).  See  10  CFR  51.71(d); 
National  Environmental  Policy  Act  of 
1969  (NEPA).  §  102(2)(C)  (i),  (ii)  and  (v). 
Rather,  alternative  energy  sources 
constitutes  part  of  the  discussion  of 
reasonable  altemativesto  the  proposed 
action,  which  is  required  by 
§  102(2){C)(iii)  of  NEPA.  See  10  CFR 
51.71(e)  n.4;  46  FR  39440  (August  3, 
1981)  (proposed  rule  eliminating 
consideration  of  need  for  power  and 
alternative  energy  sources  at  operating 
license  stage),  at  39441  (first  column). 
Accordingly,  it  is  the  Commission's 
view  that  §  52.17(a)(2)  akeady  provides 
the  ESP  applicant  the  flexibility  of 
choosing  to  defer  consideration  of 
alternative  energy  sources  to  the  time  (if 
ever)  that  the  ESP  is  referenced  in  a 
combined  license  or  a  construction 
permit  application.  The  proposed  rule 
clarifies  that  the  ESP  applicant  may 
either  include  a  discussion  of 
alternative  energy  sources  in  its 
environmental  report,  or  defer 
consideration  of  the  matter.  The 
Commission  proposes  to  make  a 
conforming  amendment  to  §§  52.18  and 
52.21  to  make  clear  that  the  NRC's  EIS 
need  not  address  need  for  power,  or 
alternative  energy  sources  (and  therefore 
such  matters  may  not  be  litigated)  if  the 
ESP  applicant  chooses  not  to  address 
either  or  both  of  these  matters  in  its 
environmental  report.  The  Commission 
notes  that  both  the  environmental  report 
and  EIS  for  an  ESP  must  address  the 
benefits  associated  with  issuance  of  the 
ESP  [e.g.,  early  resolution  of  siting 
issues,  early  resolution  of  issues  on  the 
environmental  impacts  of  construction 
and  operation  of  a  reactor{s)  that  fall 
within  the  site  parameters,  and  ability  of 
potential  nuclear  power  plant  licensees 
to  "bank"  sites  on  which  nuclear  power 
plants  could  be  located,  without 
obtaining  a  full  construction  permit  or 
combined  license).  The  benefits  (and 
impacts)  of  issuing  an  ESP  must  always 
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be  addressed  in  the  environmental 
report  and  EIS  for  an  ESP,  regardless  of 
whether  the  ESP  applicant  chooses  to 
defer,  pursuant  to  §  52.17(a)(2), 
consideration  of  the  benefits  associated 
with  the  construction  and  operation  of 
a  nuclear  power  plant  that  may  be 
located  at  the  ESP  site.  This  is  because 
the  "benefits  *  *  *  of  the  proposed 
action"  for  which  the  discussion  may  be 
deferred  under  §§  52.17(a)(2)  are  the 
benefits  associated  with  the 
construction  and  operation  of  a  nuclear 
power  plant  that  may  be  located  at  the 
ESP  site;  the  benefits  which  may  be 
deferred  under  §  52.17(a)(2)  are  entirely 
separate  from  the  benefits  of  issuing  an 
ESP.  To  put  it  another  way,  the 
proposed  action  of  issuing  an  ESP  is  not 
the  same  as  the  "proposed  action"  of 
constructing  and  operating  a  nuclear 
power  plant  for  which  the  discussion  of 
benefits  (including  need  for  power)  may 
be  deferred  under  §  52.17(a)(2)V  With 
this  clarification,  the  Commission  does 
not  believe  that  further  changes  to  the 
language  of  §§52.17  and  52.18  are 
necessary. 

The  proposed  rule  would  amend 
§§  52.24  and  52.39  to  clarify:  (1)  The 
information  that  the  NRC  must  include 
in  the  early  site  i>ermit  when  it  is 
issued;  (2)  the  matters  accorded  finality 
in  any  subsequent  NRC  review  and 
proceeding  for  an  application 
referencing  the  early  site  permit;  and  (3) 
the  matters  that  may  be  challenged  in  a 
contention  to  be  resolved  in  an 
adjudication,  versus  those  matters  that 
may  be  raised  in  a  petition  to  be 
processed  in  accord  with  10  CFR  2.206. 
Section  52.21  would  be  amended  to 
clarify  that  an  application  referencing 
an  early  site  permit  must,  in  addition  to 
showing  that  the  design  of  the  facility 
falls  within  the  site  parameters  specified 
in  the  early  site  permit,  demonstrate 
that  all  terms  and  conditions  of  the  early 
site  permit  have  been  satisfied.  Section 
52.24  would  also  be  amended  to  provide 
that  the  early  site  permit  must  state  the 
site  parameters,  as  well  as  the  "terms 
and  conditions,"  of  the  early  site  permit, 
rather  than  the  "conditions  and 
limitations"  as  is  currently  provided.  No 
substantive  change  in  §  52.24  is 
intended  by  the  proposed  amendment; 
the  change  is  proposed  to  provide 
consistency  with  §  52.39(a)(2)  and 


'  The  Commission  emphasizes  that  under 
§  52.17(a)(2).  only  the  discussion  of  benefits 
(including  need  for  power)  of  constructing  and 
operating  a  nuclear  power  reactor  (or  reactors),  and 
the  discussion  of  alternative  energy  sources,  may  be 
deferred.  The  ER  must  always  address  the 
"environmental  impacts  of  construction  and 
operation  of  a  reactor,  or  reactors,  which  have 
characteristics  which  fiall  within  the  postulated  site 
parameters." 


paragraph  {a)(2)(iii)  of  the  current  rule, 
which  also  refer  to  "site  parameters" 
and  "terms  and  conditions." 

The  proposed  rule  would  add  §  52.28 
to  state  that  transfer  of  an  early  site 
permit  from  its  existing  holder  to  a  new 
applicant  will  be  processed  under  10 
CFR  50.80,  which  contains  provisions 
for  transfer  of  licenses.  In  a  letter  dated 
November  13,  2001  (comment  19),  NEI 
recommended  that  a  new  section  be 
added  to  part  52  to  clarify  the  process 
for  transfer  of  an  early  site  permit.  The 
Commission  has  determined  that  a  new 
section  is  not  necessary  because  an  early 
site  permit  is  a  partial  construction 
permit  and,  therefore,  is  considered  to 
be  a  license  under  the  AEA.  The 
Commission  believes  that  the 
procedures  and  criteria  for  transfer  of 
utilization  facility  licenses  in  10  CFR 
50.80  (and  the  procedures  in  subpart  M 
of  10  CFR  part  2  for  the  conduct  of  any 
hearing)  should  apply  to  the  transfer  of 
an  early  site  permit. 

Section  52.39(a)  would  be  amended  to 
uniformly  refer  to  "terms  or  conditions" 
of  an  early  site  permit.  Section 
52.39(a)(1)  would  also  be  amended  to 
remove  the  term,  "requirements,"  and- 
clarify  that  the  Commission  may  not 
change  or  impose  new  site 
characteristics,  terms,  or  conditions  on 
the  early  site  permit,  including 
emergency  planning  requirements, 
unless  the  special  backfitting  criteria  in 
§  52.39(a)(1)  are  satisfied.  No 
substantive  change  is  intended  by  this 
clarification;  the  Commission  beUeves 
that  "site  characteristics,  terms, -or 
conditions"  of  an  early  site  permit  more 
accurately  describe  the  existing  scope  of 
matters  subject  to  the  special  backfitting 
criteria  in  §  52.39(a)(1). 

Early  Site  Reviews 

The  proposed  rule  would  amend 
certain  paragraphs  of  the  current 
Appendix  Q  to  10  CFR  part  52 
(proposed  §§  52.41,  52.43,  and  52.47)  to 
clarify  that  an  early  site  review  can  also 
be  used  in  an  application  for  a 
combined  license  or  a  duplicate  design 
license. 

Standard  Design  Certifications 

The  proposed  rule  would  amend  the 
current  §§52.41  and  52.45  (proposed 
§  52.101  and  §  52.105)  to  clarify  that  a 
certified  design  may  be  referenced  in  an 
application  for  a  duplicate  design 
license,  as  well  as  a  combined  license 
apphcation,  filed  under  part  52. 

The  proposed  rule  would  remove  the 
requirements  currently  located  in 
§§  52.43(c),  52.45(c),  and  52.47(b)(2)(ii) 
because  the  Commission  has  decided 
not  to  require  a  final  design  approval 
(FDA)  as  a  prerequisite  for  certification 
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of  a  standard  plant  design  under  the 
new  subpart  D  of  10  CFR  part  52.  This 
requirement  was  included  in  10  CFR 
part  52  because,  at  the  time  of  the 
original  rulemaking,  the  NRC  had  no 
experience  with  design  certification 
applications.  By  requiring  an  FDA  as  a 
prerequisite  for  certification,  the  NRC 
indicated  that  the  licensing  processes 
for  design  certifications  and  FDAs  were 
similar,  even  though  the  requirements 
for  and  finality  of  design  certifications 
differ  from  that  of  FDAs.  The  NRC  has 
considerable  experience  with  design 
certification  applications  and  the 
requirement  to  apply  for  an  FDA  as  part 
nf  an  application  for  design  certification 
is  no  longer  needed. 

In  a  letter  dated  April  3,  2001 
(comment  2),  NEl  commented  "Industry 
prefers  to  retain  modified  provisions. 
We  agree  that  an  FDA  should  be  an 
option  but  not  a  prerequisite.  Also, 
deletion  recommended  for 
52.47Cb)(2)(ii)."  The  Commission  has 
decided  not  to  retain  these  provisions. 
The  proposed  processes  in  subparts  D 
and  E  allow  future  applicants  for  design 
certification  the  option  to  apply  for  an 
FDA  for  the  same  design  information. 

The  proposed  rule  would  also  amend 
the  current  §  52.45(d)  (proposed 
§  52.105(c))  to  correct  the  reference  to 
the  filing  requirements  in  §  50.30(a)  and 
delete  the  reference  to  §  50.4.  The 
applicability  of  the  requirements  in 
§  50.4  is  set  forth  in  the  new  §  52.5.  No 
substantive  change  in  the  filing 
requirements  is  intended  by  this^ 
correction 

The  proposed  rule  would  amend  the 
current  §  52.47  (proposed  §  52.107)  to 
conform  the  statement  of  the 
requirements  for  acceptable  inspections, 
tests,  analyses,  and  acceptance  criteria 
(ITAAC)  in  §  52.107  with  the  Atomic 
Energy  Act  (AEA)  and  the  requirements 
in  the  current  §  52.97(b)  (proposed 
§  52.227Cb)].  This  clarification  of  the 
previous  regulatory  text,  which 
condensed  the  language  in  §  52.79(c) 
and  §  52.97(b),  is  intended  to  avoid  any 
future  misunderstandings. 

Design  Certification  Backfit 
Requirement 

The  proposed  rule  would  amend  the 
special  backfit  requirement  in  the 
current  §  52.63(a)(1)  (proposed 
§  52.127(a)(1))  to  provide  the 
Commission  with  the  ability  to  make 
changes  to  the  design  certification  rules 
or  the  certification  information  in  the 
generic  design  control  documents  that 
reduce  unnecessary  regulatory  burdens. 
Section  52.63(a)(1)  currently  states  that 
the  Commission  may  not  modify, 
rescind,  or  impose  new  requirements  on 
the  certification  unless  the  change  is:  (1) 


Necessary  for  compliance  with 
Commission  regulations  applicable  and 
in  effect  at  the  time  the  certification  was 
issued,  or  (2)  necessary  to  provide 
adequate  protection  of  the  public  health 
and  safety  or  common  defense  and 
secxuity.  The  regulation  does  not 
appear,  on  its  face,  to  permit  changes  to 
the  certification  which  reduce 
unnecessary  regulatory  burdens,  in 
circumstances  where  the  change 
continues  to  maintain  protection  to 
public  health  and  safety  and  common 
defense  and  security.  An  example  of  a 
change  which  may  not  be  able  to  be 
made  under  the  current  §  52.63(a)(1)  is 
a  proposed  change  to  the  three  design 
certification  rules  in  Appendices  A,  B 
and  C  of  10  CFR  part  52,  to  incorporate 
into  the  Tier  2  change  process  the 
revised  change  criteria  in  10  CFR  50.59. 
Section  50.59  was  revised  in  1999  to 
provide  new  criteria  for,  inter  alia, 
making  changes  to  a  facility,  as 
described  in  the  final  safety  analysis 
report,  without  prior  NRC  approval,  in 
order  to  reduce  unnecessary  regulatory 
burden  (64  FR  53582,  October  4,  1999). 
To  allow  the  Commission  to  modify 
the  design  certification  rules  in  10  CFR 
part  52  to  incorporate  the  revised 
§  50.59  change  criteria,  and  to  allow  the 
Commission  to  make  future  changes  to 
reduce  unnecessary  regiUatory  burden, 
the  Commission  is  proposing  to  amend 
§  52.127(a)(1)  to  include  a  new 
provision  that  explicitly  allows  the 
Commission  to  change  the  design 
certification  rules  or  certification 
information  if  the  change  provides  a 
reduction  in  regulatory  biu-den  and 
maintains  protection  to  public  health 
and  safety  and  common  defense  and 
security.  Maintaining  protection 
generally  embodies  the  same  safety 
principles  used  by  the  NRC  in  applying 
risk-informed  decision  making,  e.g., 
ensuring  that  adequate  protection  is 
provided,  applicable  regulations  are 
met,  sufficient  safety  margins  are 
maintained,  defense-in-depth  is 
maintained,  and  that  any  changes  in  risk 
are  small  and  consistent  with  the 
Commission's  Safety  Goal  Policy 
Statement  (refer  to  NRC's  Regulatory 
Guide  1.174).  Changes  to  the  design 
certification  rules  must  be  accomplished 
through  rulemaking,  with  opportunity 
for  public  comment.  Once  a  design 
certification  ride  is  changed  through 
rulemaking,  under  proposed 
§  52.127(a)(2)  the  provisions  would 
apply  to  all  future  applications 
referencing  the  design  certification  rule 
as  well  as  all  ciurent  plans  referencing 
the  design  certification,  unless  the 
change  has  been  rendered  "technically 
irrelevant"  through  other  action  taken 


imder  paragraphs  (a)(3)  or  (b)(1)  of 
§52.127.  Thus,  standardization  is 
maintained  by  ensuring  that  any 
changes  to  a  design  certification  nde 
intended  to  reduce  regulatory  burden 
are  imposed  upon  all  nuclear  power 
plants  referencing  the  design 
certification  rule. 

In  a  letter  dated  November  13,  2001, 
NEI  stated: 

Furthermore,  we  do  not  think  it  is 
necessary  to  modify  10  CFR  52.63(a)(1)  in 
order  to  make  conforming,  administrative  or 
similar  changes  to  the  IXRs.  such  as  those 
needed  to  conform  the  OCRs  to  the  revised 
10  CFR  50.59.  Nor  do  we  think  the 
Commission  intended  the  DCR  backfit 
provisions  to  inhibit  these  types  of  changes. 
Rather,  we  believe  10  CFR  52.63(a)(1)  is 
intended  to  apply  to  changes  in  the  standard 
design  approved  via  the  DCR.  We 
recommend  the  Commission  clarify  this 
intent  and  provide  guidance  to  the  NRC  staff 
allowing  certain  changes  to  the  OCRs  (such 
as  those  needed  to  conform  to  the  revised  10 
CFR  50.59)  within  the  existing  DCR  backfit 
provisions. 

The  Commission  received  similar 
comments  from  General  Electric 
Company,  Entergy,  and  Exelon  in 
November  2001.  The  Commission 
disagrees  with  these  comments  and  has 
concluded  that  it  is  necessary  to  amend 
§  52.63(a)(1)  to  allow  changes  to  the 
design  certification  rules  that  reduce 
unnecessary  regulatory  burden,  or  do 
not  constitute  a  backfit. 

The  current  §  52.63(a)(1)  (proposed 
§  52.127(a)(1))  was  also  modified  to 
replace  "a  modification"  with  "the 
change,"  in  order  to  clarify  that  the 
three  criteria  for  changes  apply  to 
modifications,  rescissions  or  imposition 
of  new  requirements.  Also,  the 
Commission  is  clarifying  the  proposed 
§52.127  to  be  consistent  with  its 
original  intent  (refer  to  54  FR  15372; 
April  18,  1989)  that  the  special  backfit 
requirements  apply  to  the  certification 
information  in  the  generic  design 
control  documents,  not  to  the  provisions 
in  the  design  certification  rules,  e.g., 
Section  VI.E  of  Appendix  A  to  10  CFR 
part  52.  Any  proposed  changes  to  these 
provisions  that  set  forth  how  the  design 
certification  rules  are  to  be  used  are 
controlled  by  the  normal  backfit 
requirements  in  10  CFR  50.109. 

The  proposed  rule  would  amend  the 
ciurent  §  52.63(a)(2)  (proposed 
§  52.127(a)(2))  to  delete  the  reference  to  . 
§  52.63(a)(4)  (proposed  §  52.127(a)(4)). 
The  reference  to  §  52.63(a)(4)  was  in 
error  because  this  paragraph  discusses 
the  finality  of  the  findings  required  for 
issuance  of  a  combined  license  or 
operating  license,  whereas  §  52.63(a)(2) 
deals  with  modifications  that  the  NRC 
may  impose  on  a  design  certification 
rule  under  §  52.63(a)(3)  or  §  52.63(b)(1) 


il 
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(proposed  §  52.127(a)(3)  or 

§  52.127(b)(1)).  No  substantive  change  is 

intended  by  the  amendment  which 

merely  clarifies  the  original  intent  of  the 

rule. 

Standard  Design  Approvals 

The  proposed  rule  would  amend  the 
current  Section  3  of  Appendix  O  to  10 
era  part  52  (proposed  §52.135)  to 
clarify  that  applications  for  standard 
design  approvals  should  contain  all  of 
the  applicable  technical  information 
required  by  §  50.34.  The  amendment 
would  also  require  applications  for 
standard  design  approvals  to  provide 
the  same  technical  information  required 
for  applications  for  standard  design 
certifications  (e.g.,  demonstration  of 
compliance  with  any  technically 
relevant  Three  Mile  Island 
requirements,  proposed  technical 
resolutions  of  unresolved  safety  issues 
and  medium-  and  high-priority  generic 
safety  issues,  and  a  design-specific 
probabilistic  risk  assessment  (PRA)). 
This  clarification  is  consistent  with  past 
practice  regarding  applications  for 
future  designs  and  would  implement 
the  Commission's  Policy  Statements  on 
Severe  Reactor  Accidents  (50  FR  32138, 
August  8, 1985)  and  Nuclear  Power 
Plant  Standardization  (52  FR  34884, 
September  15, 1987).  This  amendment 
would  not  require  applicants  to  provide 
proposed  ITAAC  because  standard 
design  approvals  are  referenced  in 
applications  for  construction  permits 
and  operating  licenses  under  10  CFR 
part  50,  and  the  verification  process 
used  for  10  CFR  Part  50  apphcations 
does  not  use  ITAAC. 

The  proposed  rule  would  amend  the 
current  Appendix  O  to  10  CFR  Part  52 
(proposed  §  52.139)  to  specify  that  the 
duration  of  a  standard  design  approval 
is  for  15  years,  hi  a  letter  dated 
November  12,  2001  (comment  18.a),  NEI 
commented: 

Industry  recommends  PDAs  be  valid  for  15 
yeans.  This  is  consistent  with  Commission 
direction  in  COMSECY-94-025  to  update  the 
lead  plant  FDA  to  provide  a  15  year  duration 
instead  of  the  five  years  initially  provided. 
The  ABWR  and  System  80+  PDAs  were  so 
revised  in  1994;  the  designs  were  certified  in 
1997. 

The  Commission  agrees  with  industry's 
recommendation.  The  final  design 
approvals  (PDAs)  for  the  three  certified 
designs  were  originally  issued  for  a  five 
year  duration,  in  accordance  with  the 
Commission's  Policy  Statement  on 
Standardization  of  Nuclear  Power  Plants 
(43  FR  38954,  August  31,  1978).  Only 
after  design  certifications  were  issued 
for  the  ABWR  and  the  System  80+ 
designs  did  the  Commission  direct,  for 
consistency,  that  the  PDAs  be  revised  to 


provide  the  same  term  as  for  the  design 
certification.  These  actions  did  not 
change  the  Commission's  poUcy  for 
PDAs  issued  by  themselves.  The 
Commission  has  now  decided  that  the 
duration  of  standard  design  approvals 
should  correspond  to  the  duration  of 
design  certifications.  The  Commission 
has  not  identified  any  compelling 
technical  or  policy  considerations  that 
would  lead  the  Commission  to  maintain 
a  shorter  effective  time  period  for  an 
FDA  as  compared  taa  design 
certification. 

Combined  Licenses 

The  proposed  rule  would  amend  the 
current  §  52.73  (proposed  §  52.203(a))  to 
clarify  that  a  site  report  issued  under 
proposed  subpart  B  of  10  CFR  part  52 
may  also  be  referenced  in  an  application 
for  a  combined  license  application  filed 
under  10  CFR  part  52.  This  amendment 
would  also  add  the  requirements  in  the 
current  §  52.63(c}  (proposed  §  52.127(c)) 
to  the  new  §  52.203(b)  to  clarify  that  this 
requirement  applies  to  applicants  for  a 
combined  license.  This  provision 
requires  that,  prior  to  granting  a 
combined  license  which  references  a 
standard  design  certification, 
information  normally  contained  in 
certain  procurement  specifications  and 
construction  and  installation 
specifications  be  completed  and 
available  for  audit  if  such  information  is 
necessary  for  the  Commission  to  make 
its  safety  determinations,  including  the 
determination  that  the  application  is 
consistent  with  the  certified  design.  No 
substantive  change  is  intended  by  the 
restatement  of  this  requirement.  In  a 
letter  dated  April  3,  2001  (comments  3 
and  3. a),  NEI  agreed  with  the  proposed 
change  but  recommended  that  the  last 
sentence  of  §  52.63(c)  be  deleted  and  the 
remaining  provision  be  added  to  the 
current  §  52.79  rather  than  the  current 
§  52.73.  The  Commission  agrees  with 
NEI  that  10  CFR  part  52  should  be 
modified  to  clarify  that  the  requirement 
in  current  §  52.63(c)  applies  to 
applicants  for  a  combined  license,  and 
that  the  last  sentence  be  deleted. 
However,  the  Commission  is  adding  the 
remaining  provision  to  what  was 
§  52.73(b)  (proposed  §  52.203(b))  and 
not  to  §52.79  (proposed  §52.211)  as 
recommended  by  NEI. 

The  proposed  rule  wotdd  amend  the 
current  §  52.78  (proposed  §  52.209)  to 
clarify  the  requirements  applicable  to  an 
applicant  for,  and  holder  of,  a  combined 
license  with  respect  to  the  training 
program  required  by  10  CFR  50.120.  As 
currently  written.  §  52.78  simply 
indicates  that  the  appUcation  must 
demonstrate  compliance  with  the 
training  program  requirements  in 


§  50.120.  There  is  no  explicit 
requirement  with  respect  to  the 
appUcant/licensee  to  implement  the 
training  program.  Furthermore, 
proposed  §  52.215(b)  indicates  that,  after 
a  combined  license  is  issued  but  before 
the  Commission  has  authorized 
operation  imder  §  52.231,  the  combined 
Ucense  holder  shall  comply  with  all 
requirements  in  Title  10  of  the  Code  of 
Federal  Regulations  applicable  to 
holders  of  construction  permits  for 
nuclear  power  reactors.  However, 
§  50.120  refers  to  a  "nuclear  power  plant 
appUcant;"  therefore,  §  50.120  would 
not  apply  to  a  combined  license  holder 
even  under  the  language  of  proposed 
§  52.215(b). 

To  remove  any  ambiguity  in  this 
matter,  the  Commission  is  proposing  to 
revise  in  its  entirety  the  language  in 
current  §  52.78,  which  is  being  re- 
designated as  §  52.209.  The  proposed 
rule  provides  that  the  application  must 
"describe"  the  training  program 
required  by  §  50.120.  In  addition,  the 
proposed  rule  states  that  the  training 
program  described  in  the  application 
must  be  "estabUshed,  implemented,  and 
maintained"  no  later  than  eighteen  (18) 
months  prior  to  the  scheduled  date  for 
initial  loading  of  fuel,  as  provided  for  in  • 
§  52.231(a).  By  "estabUshed  [and] 
implemented",  the  Commission  intends 
to  distinguish  between  the  requirement 
to  merely  "describe"  the  training 
program  in  the  application,  versus  the 
requirement  for  die  combined  license 
holder  to  estabhsh  [e.g.,  establish  a 
training  organization,  fill  staff  positions, 
write  procedures,  etc.)  and  implement 
(i.e.,  perform  training  of  applicable 
operating  plant  personnel  in  accordance 
with  §  50.120)  the  training  program.  The 
proposed  rule  also  clarifies  that  the 
eighteen  (18)  month  period  by  which 
the  training  program  must  be 
estabUshed  and  implemented  is 
measured  from  the  combined  Ucensee's 
scheduled  date  for  fuel  load  under 
proposed  §  5  2 . 2  3 1  (a)  (current 
§  52.103(a)). 

Referencing  an  Early  Site  Permit 

The  proposed  nde  would  amend 
current  §§  52.39  and  52.79  (proposed 
§  52.211)  to  require  a  license  appUcant 
referencing  an  early  site  permit  to 
update  and  correct  the  emergency 
preparedness  information  provided 
under  §  52.17(b).  The  issue  of  updating 
an  early  site  permit  was  first  raised  by 
the  lUinois  Department  of  Nuclear 
Safety,  who  suggested  in  a  September 
28,  1994  letter  that  emergency  plans 
and/or  offsite  certifications  approved  as 
part  of  an  early  site  permit  review  be 
kept  up-to-date  throughout  the  duration 
of  an  early  site  permit  and  the 
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construction  phase  of  a  combined 
license.  In  SECY-95-090,  "Emergency 
Planning  Under  10  CFR  part  52,"  (April 
11. 1995),  the  NRC  staff  stated  Uiat  10 
CFR  part  52  does  not  clearly  require  an 
applicant  referencing  an  early  site 
permit  to  submit  updated  information 
on  changes  in  emergency  preparedness 
information  and  any  emergency  plans 
that  were  approved  as  part  of  the  early 
site  permit  in  accordance  with  §  52.18. 
SECY-95-090  indicated  {p.  4)  that,  in 
view  of  the  lack  of  industry  interest  in 
piu-suing  an  early  site  permit,  resolution 
of  this  matter  may  be  deferred  until  a 
"lessons  learned"  rulemaking  updating 
10  CFR  part  52  is  conducted  after  the 
first  design  certification  rulemakings  are 
issued.  Following  public  release  of  a 
draft  SECY  paper  setting  forth  the  NRC 
staffs  preliminary  views  on  the 
licensing  process  for  a  combined 
license,  the  Nuclear  Energy  Institute 
(NEI)  submitted  a  letter  dated 
September  8,  1998  (comment  2.d), 
expressing  NEI's  opposition  to  a 
requirement  for  updating  emergency 
preparedness  information  throughout 
the  diuation  of  an  early  site  permit 
absent  an  application  referencing  the 
early  site  permit.  As  an  alternative  to 
updating  throughout  the  duration  of  an 
early  site  permit,  NEI  proposed  that 
emergency  planning  information  be 
updated  when  an  application  for  a 
license  referencing  the  early  site  permit 
is  filed;  portions  of  the  emergency  plans 
that  are  unchanged  would  continue  to 
have  finality  xmder  10  CFR  52.39. 
Thereafter,  in  a  September  3, 1999 
letter,  the  NRC  staff  identified  updating 
of  emergency  preparedness  information 
in  early  site  permits  as  a  possible 
subject  for  the  part  52  rulemaking. 
The  Commission  agrees  with  the 
Illinois  Department  of  Nuclear  Safety 
that  the  emergency  preparedness 
information  approved  when  the  early 
site  permit  was  issued  must  be  updated 
if  there  is  new  information  which  may 
materially  affect  the  Commission's 
earlier  determination  on  emergency 
preparedness,  or  if  the  new  information 
is  needed  to  correct  inacc;u-acies  in  the 
emergency  preparedness  information 
approved  in  the  early  site  permit.  In  the 
absence  of  such  an  updating 
requirement,  the  NRC  would  bear  the 
responsibility  of  identifying  whether 
there  is  new  information  on  emergency 
preparedness  that  necessitates  a  re- 
examination of  the  Commission's  earlier 
emergency  preparedness  determinations 
for  the  early  site  permit,  and  the  early 
site  permit  holder  or  applicant 
referencing  the  early  site  permit  woidd 
be  under  no  obligation  to  correct 
inaccurate  emergency  preparedness 


information  in  the  early  site  permit  or 
approved  emergency  plan.  However,  the 
Commission  also  agrees  with  NEI  that  a 
"continuous"  early  site  permit  update 
requirement  would  impose  burdens 
upon  the  early  site  permit  holder 
without  any  commensiu-ate  benefit  if  the 
early  site  permit  is  not  subsequently 
referenced.  Accordingly,  the 
Commission  has  decided  that  §  52.39 
and  current  §  52.79  (proposed  §  52.211) 
should  contain  an  updating  requirement 
to  be  imposed  upon  the  applicant 
referencing  an  early  site  permit. 

The  proposed  rule  redesignates 
paragraph  (b)  of  current  §  52.39  as 
paragraph  (c),  and  adds  a  new  paragraph 
(b)  requiring  an  applicant  for  a 
construction  permit,  operating  license, 
duplicate  design  license,  or  combined 
license  whose  application  references  an 
early  site  permit  to  update  and  correct 
the  emergency  preparedness 
information  provided  imder  §  52.17(b). 
and  to  discuss  whether  the  new 
information  may  materially  change  the 
bases  for  compliance  with  the 
applicable  NRC  requirements.  A  parallel 
requirement  is  included  in  proposed 
§  52.211(d)(1)  to  ensure  that  applicants 
for  combined  licenses  referencing  an 
early  site  permit  will  submit  the 
updated  emergency  preparedness 
information.  New  information  which 
materially  changes  the  bases  for 
compliance  includes:  (1)  Information 
which  substantially  alters  the  bases  for 
a  previous  NRC  conclusion  with  respect 
to  the  acceptability  of  a  material  aspect 
of  emergency  preparedness  or  an 
emergency  preparedness  plan,  as  well  as 
(2)  information  which  would  constitute 
a  sufficient  basis  for  the  Commission  to 
modify  or  impose  new  terms  and 
conditions  related  to  emergency 
preparedness  in  accordance  with 
§  52.39(a)(1).  New  information  which 
materially  changes  the  Commission's 
determination  of  the  matters  in 
§  52.17(b),  or  results  in  modifications  of 
existing  terms  and  conditions  under 
§  52.39(a)(1)  would  be  subject  to 
litigation  during  the  construction 
permit,  operating  license,  duplicate 
design  license,  or  combined  license 
proceedings  in  accordance  with 
§52.39(a)(2)(ii). 

Not  all  new  information  on 
emergency  preparedness  would  be 
subject  to  challenge  in  a  hearing  imder 
§52.39(a)(2)(ii).  For  example,  an 
emergency  plan  may  have  to  be  updated 
to  reflect  current  telephone  niunbers, 
the  names  of  governmental  officials 
whose  positions  and  responsibilities  are 
defined  in  the  plan  [e.g.,  the  name  of  the 
ciurent  police  chief  for  a  municipality), 
or  the  cvurent  name  of  a  hospital 
facility.  Such  corrections  do  not 


materially  change  the  NRC's  previously- 
stated  bases  for  accepting  the  early  site 
permit  emergency  plan;  therefore,  a 
hearing  contention  would  not  be 
admitted  under  §  52.39(a)(2)(ii)  (or  any 
other  provision  of  §  52.39)  in  a 
proceeding  for  a  license  referencing  the 
early  site  permit.  By  contrast,  if  an 
emergency  plan  submitted  as  part  of  an 
early  site  permit  relies  upon  a  bridge  to 
provide  the  primary  path  of  evacuation, 
and  that  bridge  no  longer  exists,  the 
change  could  materially  affect  the  NRC's 
previous  determination  that  the 
emergency  plan  complied  with  the 
Commission's  emergency  preparedness 
regulations  in  effect  at  the  time  of  the 
issuance  of  the  early  site  permit.  Thus, 
such  information  may  be  the  basis  for  a 
change  in  the  early  site  permit's  terms 
and  conditions  related  to  emergency 
preparedness  under  §  52.39(a)(1).  as 
well  as  the  basis  for  a  hearing 
contention  under  §52.39(a)(2)(ii)— 
assuming  that  the  requirements  in  10 
CFR  part  2  for  admission  of  a  contention 
are  met. 

An  updating  requirement  for  early  site 
permit  information  other  than 
emergency  preparedness  information 
does  not  appear  to  be  necessary, 
inasmuch  as  it  is  unlikely  that  there 
would  be  changes  to  the  information 
previously  submitted  on  the  site,  such 
that  a  significant  change  to  the  site 
characteristics,  terms,  and  conditions 
would  be  necessary  if  requested  imder 
the  provisions  of  §  52.39(a)(2).  If  the  site 
does  not  conform  to  the  characteristics 
of  the  early  site  permit,  an  interested 
person  may  submit  a  petition  under 
§  52.39(a)(2)(ii)  alleging  that  the  site 
does  not  conform  to  the  early  site 
permit.  Accordingly,  the  proposed  rule 
does  not  include  an  updating 
requirement  for  other  early  site  permit 
information. 

The  proposed  rule  would  amend 
§ 52.79(a)(1)  (proposed  §  52.211(a)(1)), 
which  currently  requires  a  combined 
license  application  referencing  an  early 
site  permit  to  contain  information 
demonstrating  that  the  design  of  the 
facility  falls  within  the  parameters 
specified  in  the  early  site  permit,  and 
information  needed  to  resolve  any  other 
significant  environmental  issue  not 
considered  in  the  proceeding  on  the 
referenced  early  site  permit.  Currently,  ' 
§  52.79(a)(1)  requires  a  combined 
license  application  referencing  an  early 
site  permit  to  contain  information 
demonstrating  that  the  design  of  the 
facility  falls  within  the  site  parameters 
specified  in  the  early  site  permit. 
However,  §52. 79(a)  does  not  explicitly 
require  the  application  to  address 
whether  the  terms  and  conditions 
specified  in  the  early  site  permit  under 
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§  52.24  have  been  met  by  the  combined 
license  holder,  although  this  is  implicit 
by  the  inclusion  of  any  terms  and 
conditions  in  the  early  site  permit.  To 
remove  any  ambiguity  in  this  matter,  the 
Commission  is  proposing  to  include  a 
proposed  §  52.211(a)(l)(iii)  by  requiring 
the  apphcation  to  address  whether  the 
terms  and  conditions  specified  in  the 
early  site  permit  under  §  52.24  have 
been  met  (the  Commission  also 
proposes  to  rearrange  paragraph  (a)(1) 
by  dividing  the  criteria  to  be  met  by  an 
application  referencing  an  early  site 
permit  into  separate  subdivisions  (i), 
(ii),  and  (iii)).  The  Commission's  intent, 
as  reflected  in  the  words,  "have  been 
met,"  is  that  all  terms  and  conditions 
will  be  met  prior  to  issuance  of  the 
combined  license. 

Testing  Requirements  for  Advanced 
Reactors 

The  proposed  rule  would  amend  the 
current  §  52.79(b)  (proposed  §  52.211(b)) 
to  revise  the  requirements  for  combined 
license  applications  that  do  not 
reference  a  design  certification  rule  by 
adding  the  current  §  52.47(b)(2) 
(proposed  §  52.107(b)(2))  to  the  list  of 
requirements  in  the  proposed 
§  52.211(b)(1)  that  a  combined  license 
applicant  must  comply  with.  This 
amendment  will  provide  consistency 
between  the  ciuxent  advanced  reactor 
testing  requirements  in  subpart  B  of  part 
52  (§52.4 7(b)(2))  and  the  proposed 
testing  requirements  in  the  proposed 
subpart  G  of  part  52  (§  52.211(b)).  This 
amendment  will  require  a  combined 
license  applicant  that  references  a 
custom  advanced  reactor  design  to  also 
perform  the  design  qualification  testing 
required  by  the  current  §  52.47(b)(2)  for 
design  certification  applicants.  If  a 
combined  license  application  references 
a  certified  advanced  reactor  design,  the 
qualification  testing  required  by 
§  52.47(b)(2)  will  have  been  performed. 
The  amendment  also  requires  (proposed 
§  52.211(b)(3))  that  if  a  licensed 
prototype  plant  (see  definition  in 
proposed  §  52.3)  is  used  to  meet  the 
qualification  testing  requirements  in  the 
current  §  52.47(b)(2),  additional 
requirements  on  siting,  safety  features, 
or  operational  conditions  may  be 
required  for  licensing,  in  order  to 
compensate  for  uncertainties  associated 
with  the  performance  of  new  or 
innovative  safety  features  in  the 
prototype  plant. 

The  codification  of  testing 
requirements  in  the  ciurent  §  52.47(b)(2) 
was  a  principal  issue  in  the 
development  of  10  CFR  part  52  (see 
Section  II  of  54  FR  15372;  April  18. 
1989).  The  testing  requirements  in 
§  52.47(b)(2),  to  demonstrate  the 


performance  of  safety  features  for 
nuclear  power  plants  that  differ 
significantly  from  evolutionary  light- 
water  reactors  or  utilize  simplified, 
inherent,  passive,  or  other  innovative 
means  to  accomplish  their  safety 
functions  (advanced  reactors),  were 
included  in  10  CFR  part  52  to  ensure 
that  these  safety  features  will  perform  as 
predicted  in  the  applicant's  safety 
analysis  report,  that  the  effects  of 
systems  interactions  are  acceptable,  and 
to  provide  sufficient  data  to  validate 
analytical  codes.  The  design 
qualification  testing  requirements  may 
be  met  with  either  separate  effects  or 
integral  system  tests;  prototype  tests;  or 
a  combination  of  tests,  analyses,  and 
operating  experience.  These 
requirements  implement  the 
Commission's  policy  on  proof-of- 
performance  testing  for  all  advanced 
reactors  (see  51  FR  24643;  July  «,  1986) 
and  the  Commission's  goal  of  resolving 
all  design  issues  before  authorizing 
construction. 

During  the  development  of  10  CFR 
part  52,  the  focus  of  the  nuclear 
industry  and  the  NRC  staff  was  on 
applications  for  design  certification. 
That  is  why  the  testing  requirements  to 
qualify  new  or  innovative  safety  features 
was  only  included  in  subpart  B  of  10 
CFR  part  52,  "Standard  Design 
Certifications."  The  tests  to  qualify  a 
design  featiue  are  different  than 
verification  tests,  which  are  required  by 
§  52.79(c)  and  performed  in  accordance 
with  section  XI,  "Test  Control,"  of 
Appendix  B  to  10  CFR  part  50. 
Verification  tests  are  used  to  provide 
assiuance  that  construction  and 
installation  of  equipment  (as-built)  in 
the  facility  has  been  accomplished  in 
accordance  with  the  approved  design. 

Exelon  Generation  and  NEI 
commented  on  the  addition  of  testing 
requirements  for  combined  license 
applications,  in  letters  dated  November 
13,  2001.  NEI  stated: 

COL  application  requirements  in 
§  52.79(b)(1)  have  been  modified  to  include 
a  reference  to  the  design  certification 
application  requirements  of  §  52.47(b)(2)(i). 
Under  this  proposal,  an  applicant  seeking  a 
CXDL  for  a  non-certified  design  that  differs 
significantly  from  typical  light  water  reactors 
would  have  to  demonstrate  safety  feature 
performance  through  either  (A)  analysis, 
testing,  or  experience,  or  (B)  full-scale 
prototype  testing.  This  requirement  is 
entirely  appropriate  for  design  certification 
applicants.  However,  as  discussed  below,  we 
believe  it  is  unnecessary  to  apply  these 
requirements  to  COL  applicants,  and  that  the 
potential  requirement  for  full-scale  prototype 
testing  is  particularly  inappropriate. 

First,  part  52  should  not  be  modified  to 
open  the  door  to  requiring  a  COL  applicant, 
who  does  not  reference  a  certified  design,  to 


build  and  complete  testing  of  a  full-scale 
prototype  before  the  granting  of  the  license. 
The  potential  to  require  prototype  testing  to 
support  issuance  of  a  COL  is  contrary  to 
Commission  guidance  in  the  part  52 
Statements  of  Consideration.  The 
Commission  clearly  recognized  "licensing 
the  prototype  for  commercial  operation"  as  a 
path  open  to  applicants  under  subpart  C  of 
part  52  that  could  lessen  the  burden  of 
having  to  demonstrate  innovative  designs 
through  full  scale  prototype  testing.  We  agree 
with  the  further  statement  by  the 
Commission  that,  "(ijt  is  well  to  remember 
also  that,  under  the  rule,  prototype  testing  is 
required  only  for  certification  or  an 
unconditional  design  approval,  if  at  all." 
*   *   *  In  sum,  through  its  existing 
requirements  and  regulatory  authority,  the 
NRC  is  assured  of  (1)  Adequate  information 
to  support  required  COL  reviews  and  safety 
determinations,  and  (2)  satisfactory 
demonstration  of  innovative  design  features 
during  startup  and  power  ascension  testing. 
The  proposed  new  COL  application 
requirements  are  unnecessary  and  should  not 
be  carried  forward  into  the  part  52  NOPR 
(Notice  of  Proposed  Rulemaking). 

The  Commission  disagrees  with  NEI 
and  Exelon  regarding  the  need  to 
perform  qualification  testing  for  new  or 
innovative  safety  features  in  all 
advanced  reactor  designs.  The 
Commission  reformed  the  licensing 
process  for  new  nuclear  plants  with  the 
issuance  of  10  CFR  part  52  in  1989  and 
required  applicants  to  demonstrate  that 
safety  featiu^s  will  perform  as  predicted 
in  their  final  safety  analysis  report. 
Although  the  focus  of  the  NRC  staff  in 
1989  was  on  applications  for  design 
certification,  the  Commission  intended 
that  testing  to  quahfy  design  features 
(proof-of-performance  testing^  would  be 
required  for  all  advanced  reactors, 
including  custom  designs  (see  Question 
6  at  51  FR  24646;  July  8,  1986). 
Furthermore,  it  would  make  no  sense 
for  the  Commission  to  require  testing  for 
design  certification  (paper  designs)  and 
not  require  testing  for  appUcations  to 
build  and  operate  an  actual  advanced 
nuclear  reactor. 

Although  the  Commission  has  stated 
that  it  favors  the  use  of  prototypical 
demonstration  facihties  and  that 
prototype  testing  is  likely  to  be  required 
for  certification  of  advanced  non-light- 
water  designs  (see  policy  at  51  FR 
24646;  July  8,  1986  and  Section  II  of  54 
FR  15372  on  10  CFR  part  52;  April  18. 
1989),  the  proposed  rule  does  not 
mandate  the  use  of  a  prototype  plant. 
Rather,  the  proposed  rule  provides  that 
if  a  prototype  plant  is  used  to  qualify  an 
advanced  reactor  design,  then 
additional  requirements  may  be 
required  for  licensing  of  the  prototype  to 
compensate  for  any  uncertainties  with 
the  improven  safety  features.  Also,  the 
prototype  plant  could  be  used  for 
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commercial  operation.  Therefore,  the 
Commission  proposes  to  amend 
§  52.79(b)  (proposed  §52.21 1(b))  to 
implement  its  original  intent  in 
adopting  10  CFR  Part  52  and  its  pohcy 
on  advanced  reactors  that  it  is  necessary 
to  demonstrate  the  performance  of  new 
or  innovative  safety  features  through 
design  qualification  testing  for  all 
advanced  nuclear  reactors. 

Probabilistic  Risk  Assessments 

The  proposed  rule  would  also  amend 
the  current  §  52.79(b)  (proposed 
§  52.211(b))  to  adopt  a  requirement  to 
submit  a  plant-specific  PRA  as  part  of 
an  application  for  a  combined  license. 
The  ciurent  §  52.79(b)  references 
§52.47(a){l)(v),  which  requires  a  design- 
specific  PRA  within  a  design 
certification  application.  This 
amendment  (§  52.211(b)(2))  would 
require  an  application  for  a  combined 
license  to  contain  a  plant-specific  PRA 
that  covers  all  of  the  nuclear  plant 
design,  including  site-specific  design 
features  (e.g.,  the  ultimate  heat  sink).  If 
the  combined  license  application 
referenced  a  certified  design,  this 
amendment  (§  52.211(b)(5))  would 
require  the  design-specific  PRA  to  be 
updated  to  include  site-specific  design 
features  and  to  account  for  any  design 
changes.  In  a  letter  dated  April  3,  2001 
(comment  11.1a),  NEI  stated  "we  agree 
on  the  NRC  vision  for  a  plant-specific 
PRA  at  COL  that  supplements  the  DC 
PRA  with  any  changes  that  affect  the  DC 
PRA  plus  site-specific  (interface)  design 
information." 

The  purpose  of  the  requirement  for  a 
plant-specific  PRA  is  to  identify  and 
address  potential  design  and  operational 
vulnerabilities,  gain  insights  about  the 
risk  of  the  design,  assess  the  balance 
between  preventive  and  mitigative 
features  in  the  design,  to  determine 
quantitatively  whether  the  design 
represents  a  reduction  in  risk  over 
current  operating  plants,  and  to 
determine  how  Uie  risk  associated  with 
the  new  design  relates  to  the 
Commission's  safety  goals.  Accordingly, 
the  Commission  proposes  to  amend 
§  52.211(b)  to  require  an  application  for 
a  combined  license  to  contain  a  plant- 
specific  PRA. 

Resolution  of  ITAAC 

The  proposed  rule  would  amend  the 
current  §  52.79(c)  (proposed 
§  52.211  (c)),  current  §  52.97(a) 
(proposed  §  52.227(a)),  current  §52.99 
(proposed  §  52.229(e)),  and  current 
§§  52.103(a)  and  (g)  (proposed 
§§  52.231(a)  and  (g))  to  provide  an 
applicant  for  a  combined  license  with  a 
process  for  resolving  certain  acceptance 
criteria  in  one  or  more  of  the  ITAAC 


required  by  the  proposed  §  52.211(c) 
before  issuance  of  the  combined  license. 
In  a  letter  dated  November  13,  2001 
(comment  20),  NEI  recommended  that 
Subpart  C  be  revised  to  allow  for 
completion  of  design  acceptance  criteria 
(DAC)  at  the  COL  application  stage.  NEI 
made  this  recommendation  because 
applicants  might  want  to  complete 
certain  DAC  before  construction.  DAC 
are  special  design  certification  rule 
ITAAC.  DAC  set  forth  processes  and 
criteria  for  completing  certain  design 
information,  such  as  information  about 
the  digital  instrumentation  and  control 
system.  DAC  were  originally  written  to 
be  verified  as  part  of  the  normal,  post- 
combined  license,  ITAAC  verification 
process. 

The  Commission  agrees  with  NEI's 
recommendation  that  combined  license 
applicants  be  permitted  to  demonstrate 
DAC  completion  as  part  of  the 
combined  license  application,  for 
several  reasons.  First,  completion  of  the 
design  matters  covered  by  DAC  before 
the  issuance  of  a  combined  license  is 
consistent  with  the  Commission's 
original  concept  for  design  certification 
and  issuance  of  a  combined  license. 
When  it  adopted  10  CFR  part  52,  the 
Commission  intended  that  a  design 
certification  contain  final  and  complete 
design  information.  Allowing  a  finding 
of  acceptable  completion  of  DAC  before 
issuance  of  a  combined  license  is, 
therefore,  consistent  with  the 
Commission's  original  intent.  Second, 
completion  of  DAC  before  issuance  of 
the  combined  license  is  consistent  with 
the  Commission's  goal  of  resolving 
issues  before  construction.  Determining 
whether  DAC  have  been  successfully 
completed  before  issuance  of  the 
combined  license  avoids  the  possibility 
that  improperly  completed  DAC  will 
result  in  the  construction  of  improperly 
designed  structures,  systems,  and 
components.  Finally,  the  Commission 
believes  that  completion  of  DAC  before 
issuance  of  the  combined  license  will 
enhance  public  confidence  in  the 
overall  licensing  process  because  the 
public  will  have  an  opportunity  to 
challenge  whether  the  design  has  been 
properly  completed  before  construction 
begins.  Accordingly,  the  Commission 
proposes  that  a  finding  of  successful 
completion  of  DAC  may  be  made  when 
a  combined  license  is  issued,  if  the 
combined  license  applicant 
demonstrates  that  the  DAC  have  been 
successfully  completed.  This  new 
process  would  also  allow  findings  on 
successful  completion  of  inspections  or 
tests  of  components  procured  before  the 
issuance  of  the  combined  license. 

The  proposed  rule  would  also  amend 
the  current  §  52.99  (proposed  §  52.229 


(b),  (c)  and  (d))  and  the  current  §  52.103 
(proposed  §  52.231(h))  to  incorporate 
rule  language  fitjm  the  design 
certification  rules  in  10  CFR  part  52 
regarding  the  completion  of  ITAAC  (see 
paragraphs  IX.A  and  IX.B.3  of  Appendix 
A  to  part  52).  During  the  preparation  of 
the  design  certification  rules  for  the 
ABWR  and  System  80+  designs,  the 
NRC  staff  and  nuclear  industry 
representatives  agreed  on  certain 
requirements  for  the  performance  and 
completion  of  the  inspections,  tests,  or 
analyses  in  ITAAC.  In  the  design 
certification  rulemakings,  the  ' 

Commission  codified  these  ITAAC 
requirements  into  Section  IX  of  the 
rules.  The  purpose  of  the  requirement  in 
paragraph  (b)  of  proposed  §  52.229  is  to 
make  it  clear  that  an  applicant  may 
proceed  at  its  own  risk  with  design  and  • 
procurement  activities  subject  to 
ITAAC,  and  that  a  licensee  may  proceed 
at  its  own  risk  with  design, 
procurement,  construction,  and 
preoperational  testing  activities  subject 
to  an  ITAAC,  even  though  the  NRC  may 
not  have  found  that  any  particular 
ITAAC  has  been  successfully 
completed.  Paragraph  (c)  of  proposed 
§  52.229  requires  the  hcensee  to  notify 
the  NRC  that  the  required  inspections, 
tests,  and  analyses  in  the  ITAAC  have 
been  completed  and  that  the  acceptance 
criteria  have  been  met.  Paragraph  (d) 
simply  states  the  options  that  a  licensee 
will  have  in  the  event  that  it  is 
determined  that  any  of  the  acceptance 
criteria  in  the  ITAAC  have  not  been  met. 
Finally,  paragraph  (h)  of  §  52.231  states 
that  ITAAC  do  not,  by  virtue  of  their 
inclusion  in  the  DCD,  constitute 
regulatory  requirements  after  the 
licensee  has  received  authorization  to 
load  fuel  or  for  renewal  of  the  license. 
However,  subsequent  modifications 
must  comply  with  the  design  ' 

descriptions  in  the  design  control 
document  unless  the  applicable 
requirements  in  the  current  §  52.97  and 
Section  VIII  of  the  design  certification 
rules  have  been  complied  with. 
In  a  letter  dated  April  3,  2001 
(comment  23),  NEI  stated  "consider 
incorporating  DCR  general  provisions 
into  subpart  C  as  appropriate."  The 
Commission  has  decided  to  add  these 
ITAAC  requirements  to  proposed 
§  52.229  because  it  believes  that  these 
provisions  embody  general  principles 
that  are  applicable  to  all  holders  of 
combined  licenses. 

Commission  Finding  on  Acceptance 
Criteria 

The  proposed  rule  would  amend  the 
current  §  52.83  (proposed  §  52.215)  and 
the  current  §  52.99  (proposed 
§  52.229(e))  to  clearly  state  the 


Commission's  determination  that  the 
NRC  staff  should  be  responsible  for 
ensuring  (through  its  inspection  and 
audit  activities)  that  the  combined 
license  holder  performs  and  documents 
the  completion  of  inspections,  tests  and 
analyses  in  the  ITAAC.  CurrenUy, 
§  52.99  states  that  "the  Commission 
shall  ensure  that  the  required 
inspections,  tests,  and  analyses  are 
performed  and,  prior  to  operation  of  the 
facility,  shall  find  that  the  prescribed 
acceptance  criteria  are  met."  When  part 
52  was  first  adopted  by  the  Commission 
in  1989  (54  FR  15372,  April  18,  1989), 
§  52.99  provided  that  the  NRC  staff  shall 
ensure  that  the  inspections,  tests  and 
analyses  in  the  ITAAC  are  performed, 
and  did  not  refer  to  the  Commission 
finding  on  acceptance  criteria  being 
met.  The  requirement  for  a  Commission 
finding  on  acceptance  criteria  was 
contained  in  §  52.103(g).  The 
Commission  adopted  the  current 
language  of  §  52.99  in  1992  (57  FR 
60975,  December  23, 1992)  to  reflect 
changes  to  Section  185  of  the  AEA  made 
by  Congress  in  the  Energy  Policy  Act  of 
1992  (1992  EPA),  which  states: 

Following  issuance  of  the  combined 
license,  the  Commission  shall  ensure  that  the 
prescribed  inspections,  tests,  and  analyses 
are  performed  and,  prior  to  operation  of  the 
facility,  shall  find  that  the  prescribed 
acceptance  criteria  are  met. 

Thus,  the  revisions  to  §  52.99  adopted 
by  the  Commission  in  1992  simply 
reflect  the  language  of  the  1992  EPA. 
However,  the  Commission  does  not 
believe  that  Congress,  by  adopting 
language  in  section  185  stating  that  the 
Commission  shall  ensure  that  the 
ITAAC  are  performed,  intended  to  alter 
the  Conunission's  determination  that 
the  NRC  staff  is  responsible  for  ensuring 
that  "the  required  inspections,  tests  and 
analyses  in  the  ITAAC  are  performed," 
and  by  doing  so  alter  the  Commission's 
long-standing  delegation  of  inspection 
and  oversight  activities  to  the  NRC  staff. 
For  these  reasons,  the  Commission 
proposes  that  §  52.99  (proposed 
§  52.229(e))  sUte  tiiat  tiie  NRC  staff  shall 
be  responsible  for  ensuring  that 
inspections,  tests  and  analyses  in  the 
ITAAC  have  been  performed.  The 
requirement  for  a  Commission  finding 
on  acceptance  criteria  will  continue  to 
be  addressed  separately  in  §  52.103(g) 
(proposed  §52. 231(g)). 

In  a  letter  dated  February  22,  1993. 
the  Nuclear  Management  and  Resoiut:es 
Council.  Inc.  (NUMARC)  stated: 

Th«^  is  nothing  in  Title  XXVni  or  its 
legislative  history  which  compels  a  change  in 
the  Staff  responsibilities  firom  that  reflected 
in  prior  §  52.99.  Indeed,  any  other 
implementation  of  §  52.99  would  be  wholly 
imworkable.  Accordingly,  it  is  our 
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understanding  that  the  reference  to  "the 
Commission"  in  amended  §  52.99  is  to  be 
read  as  authorizing  the  Commission  to 
delegate  to  the  Staff  the  responsibility  for 
overseeing  ITAAC  performance  during  the 
period  of  facility  construction;  and  further 
that  this  is  the  Commission's  intention. 
Responsibility  for  the  pre-operational  finding 
of  acceptance  criteria  conformance  would,  of 
course,  be  the  responsibility  of  the 
Commission,  as  reflected  in  both  amended 
§§52.99  and  52.103(g). 

The  proposed  rule  is  consistent  with 
NUMARC's  recommendation. 

The  requirements  in  the  proposed 
§  52.229(e)  viall  be  limited  to  the 
responsibilities  of  the  NRC  staff.  The 
staff  will  ensure  that  the  inspections, 
tests,  and  analyses  in  the  ITAAC  have 
been  performed  and  will  publish  notices 
in  the  Federal  Register  of  the  successful 
completion  of  inspections,  tests,  and 
analyses.  The  NRC  staff  will  perform 
periodic  inspections  during 
construction  of  the  facility  and 
implementation  of  the  licensee's 
operational  programs,  e.g.,  emergency 
planning  and  training.  The  NRC  staff 
will  issue  reports  on  these  inspections 
and  will  make  these  reports  publically 
available.  At  the  conclusion  of 
construction,  the  staff  will  make  a 
recommendation  to  the  Commission  on 
its  assessment  of  the  licensee's 
completion  of  ITAAC.  If  the 
Commission  determines  that  all  of  the 
acceptance  criteria  in  the  ITAAC  for  the 
combined  license  have  been  met,  it  will 
make  the  finding  required  under 
proposed  §52. 231(g). 

Consistent  with  the  language  in 
proposed  §  52.229(e),  the  proposed  rule 
would  also  amend  the  current  §  52.83 
(proposed  §  52.215(c))  to  state  that  the 
requirements  in  10  CFR  part  50  that  are 
applicable  to  holders  of  operating 
licenses  become  applicable  to  holders  of 
combined  licenses  after  the 
Commission's  finding  of  successful 
ITAAC  completion  under  current 
§  52.103(g)  (proposed  §  52.231(g)),  ratiier 
than  referring  to  the  Commission 
finding  under  the  current  §  52.99.  As 
discussed  above,  the  Commission's  J992 
rulemaking  amended  §  52.99  to  refier  to 
the  Conunission's  finding  of  ITAAC 
completion,  and  amended  §  52.83  to 
refer  to  the  Commission's  finding  under 
§  52.99.  Inasmuch  as  the  Commission 
finding  and  authorization  of  operation 
would  be  addressed  in  proposed 
§  52.231(g),  it  follows  that  proposed 
§  52.215(c)  should  refer  to  the 
Commission's  authorization  of 
operation  imder  §  52.231(g)  rather  than 
the  NRC  staff's  activities  under 
proposed  §  52.229(e). 


Combined  License  Change  Process 

The  proposed  rule  would  amend  the 
current  §  52.97  (proposed  §  52.227)  to 
clarify  the  applicabifity  of  the  change 
processes  in  10  CFR  part  50  and  Section 
Vin  of  the  design  certification  rules  in 
10  CFR  part  52  to  a  combined  license. 
This  amendment  will  add  §  52.227(c), 
which  states  that  the  change  processes 
in  10  CFR  part  50  apply  to  a  combined 
license  that  does  not  reference  a  design 
certification  rule.  This  amendment  will 
also  add  §  52.227(d).  which  states  Uiat 
the  change  processes  in  Section  Vin  of 
the  design  certification  rules  apply  to 
changes  within  the  scope  of  the 
referenced  certified  design.  However,  if 
the  proposed  change  affects  the  design 
information  that  is  outside  of  the  scope 
of  the  design  certification  rule,  the  part 
50  change  processes  apply  unless  the 
change  also  affects  the  design 
certification  information.  For  that 
situation,  both  change  processes  may 
apply. 

In  a  letter  dated  November  13,  2001 
(comment  21(a)(2)),  NEI  reconunended 
that  proposed  §§  52.227(c)  and  {d)(2) 
state  that  changes  outside  the  scope  of 
a  certified  design  are  subject  to  "the 
applicable  change  control  requirements 
in  10  CFR  part  50.  e.g.,  10  CFR  50.59. 
50.54  or  50.90."  The  Commission  has 
decided  to  propose  this  amendment  to 
clarify  which  change  processes  are 
applicable  to  a  combined  license  and 
this  amendment  is  consistent  with  NEI's 
recommendation. 

Design  Certifications  for  ABWR.  System 
80+,  and  AP600 

The  proposed  rule  would  amend 
paragraphs  VI.B.4,  5,  and  6  of  the  three 
design  certification  rules  in  10  CFR  part 
52,  Appendices  A.  B,  and  C  (for  VS. 
ABWR,  System  80+,  and  AP600  designs, 
respectively),  by  substituting  the  phi^e 
"but  only  for  thiat  plant"  for  the 
erroneous  phrase  "but  only  for  that 
proceeding"  (emphasis  added).  The  new 
phrase  correctiy  characterizes  the  scope 
of  issue  resolution  in  three  situations. 
Paragraph  VI.B.4  describes  how  issues 
associated  with  a  design  certification 
rule  are  resolved  when  an  exemption 
has  been  granted  for  a  plant  referencing 
the  design  certification  rule.  Paragraph 
VI. B. 5  describes  how  issues  are  resolved 
when  a  plant  referencing  the  design 
certification  rule  obtains  a  license 
amendment  for  a  departure  fixim  Tier  2 
information.  Paragraph  VI.B.6  describes 
how  issues  are  resolved  when  the 
applicant  or  licensee  departs  fi-om  the 
Tier  2  information  on  the  basis  of 
paragraph  Vin.B.5,  which  waives  the 
requirement  to  get  NRC  approval.  Thus, 
once  a  matter  [e.g.,  an  exemption  in  the 
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case  of  paragraph  VI.B.4)  was  addressed 
for  a  specific  plant  referencing  a  design 
certification  rule,  the  adequacy  of  that 
matter  for  that  plant  would  not 
ordinarily  be  subject  to  challenge  in  any 
subsequent  proceeding  or  action  (such 
as  an  enforcement  action)  listed  in  the 
introductory  portion  of  paragraph  IV.B, 
but  there  would  not  be  any  issue 
resolution  on  that  subject  matter  for  any 
other  plant.  Unfortunately,  the  three 
design  certification  rules  use  the  phrase 
"but  only  for  that  proceeding,"  which 
may  lead  to  the  erroneous  conclusion 
that  issue  resolution  exists  only  in  the 
proceeding  in  which  the  matter  was 
approved  and/ or  adjudicated,  and  not  in 
ail  subsequent  proceedings  for  that 
plant. 

In  letters  dated  November  12,  2001, 
and  November  13,  2001,  respectively. 
General  Electric  Company  and 
Westinghouse  Electric  Company 
reiterated  earlier  recommendations  the 
two  companies  had  made  that  Sections 
VI.B.4  and  5  of  the  design  certification 
rules  state  that  exemptions  and  license 
amendments  have  finality  "but  only  for 
that  plant."  For  the  reasons  discussed 
above,  the  Commission  agrees,  and  the 
Commission  proposes  to  substitute  the 
phrase  "but  only  for  that  plant,"  in 
order  to  clarify  that  issue  resolution  on 
a  matter  applies  in  subsequent 
proceedings  for  that  plant. 

Each  of  the  design  certification  rules 
in  10  CFR  part  52  (Appendices  A,  B, 
and  C)  includes  a  Section  VHI  on  change 
processes.  These  processes  apply  to 
changes  depending  upon  the  category  of 
design  information  affected.  For  plant- 
specific  tier  2  information,  the  change 
process  established  in  the  rules  mirrors, 
in  large  part,  that  in  the  former  10  CFR 
50.59.  The  proposed  rule  would  amend 
paragraph  Vni.B.5  of  the  design 
certification  rules  to  conform  the 
terminology  in  the  50.59-like  change 
process  to  that  used  in  the  revised 
§  50.59.  This  amendment  deletes 
references  to  unreviewed  safety 
question  and  safety  evaluation,  and 
conforms  the  evaluation  criteria 
concerning  when  prior  NRC  approval  is 
needed.  Also,  a  definition  has  been 
added  (paragraph  II.G)  for  "departure 
from  a  method  of  evaluation"  to  support 
the  evaluation  criterion  in  VIII.B.5.b(8). 

In  an  earlier  rulemaking  [see  64  FR 
53582;  October  4.  1999),  the 
Commission  revised  §  50.59  to 
incorporate  new  thresholds  for 
permitting  changes  to  a  plant  as 
described  in  the  final  safety  analysis 
report  without  NRC  approval.  For 
consistency  and  clarity,  similar  changes 
are  now  being  proposed  for  10  CFR  part 
52  applicants  or  licensees.  Because  of 
some  differences  in  how  the  change 


control  requirements  are  structiu-ed  in 
the  design  certification  rules,  certain 
definitions  contained  in  §  50.59  are  not 
necessary  for  or  applicable  to  10  CFR 
part  52  and  are  not  being  included  in 
this  proposed  rule.  One  definition  that 
the  Commission  is  including  is  the 
definition  from  the  new  §  50.59  for  a 
"departure  fi'om  a  method  of 
evaluation,"  which  is  appropriate  to 
include  in  this  rulemaking  so  that  the 
eighth  criterion  in  Section  VIII.B.5.b  of 
the  design  certification  rules  will  be 
implemented  as  intended. 

B.  10  CFR  Part  2,  Rules  of  Practice  for 
Domestic  Licensing  Proceedings  and 
Issuance  of  Orders 

The  proposed  rule  would  amend 
§§  2.110,  2.400,  2.401,  2.402,  2.403, 
2.404,  2.406,  2.500.  2.501,  and  2.502  to 
correct  references  to  former  10  CFR  part 
52  appendices  that  have  been 
redesignated  as  subparts. 

C.  1 0  CFR  Part  20.  Standards  for 
Protection  Against  Radiation 

The  proposed  rule  would  amend 
§  20.1002  to  clarify  that  the  regulations 
in  10  CFR  part  20  also  apply  to  licenses 
issued  under  10  CFR  part  52.  This 
conforming  change  was  inadvertently 
overlooked  when  the  Commission 
originally  promulgated  10  CFR  part  52. 

D.  JO  CFR  Part  21.  Reporting  of  Defects 
and  Noncompliance 

The  proposed  rule  would  amend 
§§21.2.  21.3,  and  21.21  to  clarify  the 
applicability  of  10  CFR  part  21  to 
individuals,  corporations,  partnerships, 
or  other  entities  doing  business  within 
the  United  States,  and  directors  and 
responsible  officers  of  such 
organizations,  that  hold  a  permit  or 
license  under  10  CFR  part  52.  These 
conforming  changes  would  correct  an 
oversight  when  the  Commission  first 
adopted  10  CFR  part  52.  to  ensure  that 
the  requirements  in  10  CFR  part  21 
apply  to  applicants  for,  and  holders  of 
licenses  imder  10  CFR  part  52,  as  well 
as  to  suppliers  of  basic  components  to 
such  licensees. 

Combined  Licenses,  Manufacturing 
Licenses,  Duplicate  Design  Licenses 
The  proposed  rule  would  make  10 
CFR  part  21  applicable  to  applicants  for, 
and  holders  of  combined  licenses, 
manufacturing  licenses,  and  duplicate 
design  licenses  imder  10  CFR  part  52, 
and  suppliers  of  basic  components  to 
such  applicants  and  holders,  by 
amending  paragraphs  (a),  (b),  and  (c)  of 
§  21.2  regarding  the  scope  of  10  CFR 
part  21  and  amending  the  definitions  of 
basic  component,  commercial  grade 
item,  critical  characteristics,  dedicating 


entity,  dedication,  defect,  and 
substantial  safety  hazard  in  §  21.3.  In 
addition,  the  proposed  rule  would 
amend  §  21.21  to  clearly  state  when  a 
director  or  responsible  officer  subject  to 
10  CFR  part  21  must  notify  the 
Commission  that  the  director  or  officer 
has  information  reasonably  indicating  a 
failure  to  comply  or  a  defect  affecting 
the  construction  or  operation  of  a 
facility  or  an  activity  that  is  subject  to 
the  licensing  requirements  under  10 
CFR  part  52  or  affecting  a  basic 
component  supplied  for  a  facility  or  an 
activity  that  is  subject  to  the  licensing 
requirements  under  10  CFR  part  52.  The 
Commission  notes  that  a  supplier  of 
safety-related  analyses  and  services  to  a 
licensee  under  part  52  is  subject  to  part 
21,  inasmuch  as  such  services  constitute 
"basic  components;"  this  is  no  different 
than  the  applicability  of  part  21  to  a 
supplier  of  such  analyses  and  services 
to  a  licensee  under  part  50. 

Early  Site  Permits 

With  respect  to  early  site  permits,  the 
Commission  proposes  to  use  a  different 
approach,  such  that  the  requirements  of 
part  21  do  not  apply  to  applicants  for 
early  site  permits,  or  holders  of  early 
site  permits  so  long  as  the  early  site 
permit  is  not  referenced  in  any  license 
application.  During  the  pendency  of  the 
early  site  permit  application  before  the 
NRC,  the  applicant  would  be  required 
by  10  CFR  50.9,  "Completeness  and 
accuracy  of  information,"  to  notify  the 
Commission  of  any  information  having 
a  "significant  implication  for  public 
health  and  safety  or  the  common 
defense  and  security"  with  respect  to 
the  matters  covered  in  the  application, 
pursuant  to  proposed  §52.111.  Failure 
to  abide  by  the  completeness  and 
accuracy  requirements  in  §  50.9  would 
subject  the  applicant  to  potential 
criminal  liability  under  §52.113 
(proposed  §  52.403).  In  addition,  under 
current  §  52.9,  the  early  site  permit 
applicant  would  be  subject  to  penalties 
for  deliberate  misconduct,  including 
submission  to  the  NRC  of  information 
known  to  be  incomplete  or  inaccurate  in 
some  material  aspect.  Finally,  during 
the  pendency  of  an  early  site  permit 
application,  the  application  has  no 
operative  effect  with  respect  to  issue 
resolution  under  §  52.39;  consequently, 
an  early  site  permit  application  itself 
could  not  result  in  a  "substantial  safety 
hazard"  by  virtue  of  the  application 
being  referenced  in  a  nuclear  power 
plant  licensing  proceeding.  Therefore, 
the  Commission  does  not  believe  that 
adopting  the  regulatory  overlay  of  part 
21  during  the  pendency  of  an  early  site 
permit  application  is  necessary  to 
effectuate  the  Commission's  regulatory 
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responsibilities  under  the  AEA,  as 
amended,  including  providing 
reasonable  assurance  of  adequate 
protection  of  public  health  and  safety  or 
common  defense  and  security. 

The  Commission  does  not  believe  that 
part  21  should  apply  to  the  early  site 
pennit  holder  after  the  early  site  permit 
has  been  issued,  but  before  the  holder 
has  referenced  the  permit  in  a  Ucense 
appUcation.2  With  one  exception,  the 
early  site  permit  does  not  authorize  any 
action  by  the  holder  with  respect  to  the 
construction  or  operation  of  a  nuclear 
power  plant.  The  exception  is  when  the 
early  site  pennit  authorizes  the  holder 
to  conduct  the  site  preparation  activities 
permitted  under  10  CFR  50.10(e)(1) 
(commonly  referred  to  as  limited  work 
authorization-l,  or  LWA-1,  activities). 
However,  these  activities  are  related  to 
site  clearing  and  preparation,  and  do  not 
permit  any  construction  (including 
subsurface  preparation)  for  "structures, 
systems  and  components  which  prevent 
or  mitigate  the  consequences  of 
postulated  accidents  that  could  cause 
undue  risk  to  the  health  and  safety  of 
the  public."  Thus,  the  conduct  of  LWA- 
1  activities  do  not  appear  to  have  any 
reasonable  possibility  of  resulting  in  a 
"substantial  safety  hazard." 
Furthermore,  the  inherent  nature  of  an 
early  site  permit  is  site-specific  and  not 
susceptible  to  generic  or  wide-ranging 
applicabihty.  For  these  reasons,  the 
Commission  proposes  that  part  21 
should  not  apply  to  an  early  site  permit 
header  until  the  permit  is  referenced  by 
a  license  applicant. 

Once  an  early  site  permit  holder 
references  the  permit  in  a  license 
appUcation,  the  Commission  beUeves 
that  the  holder  should  be  subject  to  part 
21.  The  Commission's  safety  review  of 
a  license  application  referencing  an 
early  site  permit  is  limited  in 
accordance  with  §§52.39  and  52.79 
(proposed  §  52.211),  imder  the  precept 
that  the  site  parameters,  terms,  and 
conditions  which  define  the  envelope 
for  safe  siting  of  a  nuclear  power  plant 
have  been  determined  by  the  NRC  in  the 
P'  ^y  site  permit  proceeding.  If  the  early 
s:     permit  holder  discovers  a 
significant  safety  concern  with  respect 


*  The  Commission  would  not  pennit  a  license 
applicant  to  reference  an  early  site  permit  which  it 
does  not  hold  (or  has  rights  to  the  pennit  contingent 
upon  a  NRC  decision  to  issue  a  license  whose 
application  references  the  early  site  pennit).  To 
otherwise  permit  referencing  of  an  early  site  permit 
by  a  non-holder  would  destroy  the  commercial 
value  of  the  pennit,  and  would  prevent  any  entity 
from  seeking  an  early  site  permit.  This  would 
frustrate  the  Commission's  regulatory  objective  of 
providing  early  regulatory  approval  of  siting, 
emergency  preparedness,  and  environmental 
matters.  Since  the  early  site  permit  is  a  license,  the 
relevant  requirements  of  part  21  are  those 
apphcable  to  a  licensee. 


to  its  site  (e.g.,  that  the  specified  site 
parameter  for  seismic  acceleration  is 
less  than  the  projected  acceleration  due 
to  new  information),  the  concern  should 
be  reported  to  the  NfRC  so  that  it  may 
be  considered  in  the  review  of  the 
application  referencing  the  early  site 
permit.  This  reporting  attains  special 
importance  given  the  Commission's 
proposal  (see  discussion  in  Section 
III.A.8  on  referencing  an  early  site 
permit)  not  to  impose  an  updating 
requirement  for  early  site  permit 
information  other  than  that  related  to 
emergency  preparedness.  Accordingly, 
the  Commission  concludes  that  the 
early  site  permit  holder  should  be 
subject  to  part  21  once  it  references  the 
permit  in  a  hcense  application. 

The  Conunission  believes  that 
changes  to  part  21  are  imnecessary  to 
reflect  these  determinations  with 
respect  to  early  site  permit  applicants 
and  holders.  A  licensee's  reporting 
requirements  in  part  21  apply  only  with 
respect  to  "basic  components"  used  or 
to  be  used  in  an  NRC-licensed  or 
othenvise  regulated  facility.  The  safety- 
related  analyses  and  consulting  services 
supplied  to  an  applicant  for  an  early  site 
permit  appear  to  fall  within  the 
definition  of  "basic  component,"  in  that 
they  constitute  "safety-related  design 
[and]  analyses  *  *  *  associated  with 
component  hardware"  (See  10  CFR  21.3, 
"Basic  component,"  paragraph  (3)). 
Thus,  part  21  could  be  interpreted  as 
applying  to  the  early  site  permit  holder 
immediately  upon  the  permit's 
issuance.  However,  there  appears  to  be 
little  reasonable  hkelihood  of  a 
"substantial  safety  hazard"  unless  and 
imtil  the  early  site  permit  has  been 
referenced  by  the  permit  holder  in  a 
hcense  application.  Once  the  early  site 
permit  has  been  referenced,  the 
potential  for  a  substantial  safety  hazard 
clearly  exists  if  a  known  defect  in  site 
parameters,  terms,  or  conditions 
defining  the  envelope  for  safe  plant 
operation  is  not  disclosed,  and  a  plant 
is  designed,  constructed,  and  allowed  to 
operate  which  does  not  reflect  the  actual 
limiting  parameters  and  conditions  of 
the  site.  Thus,  no  changes  to  part  21  are 
necessary  to  reflect  the  Commission's 
intent. 

The  Commission  also  proposes  that 
part  21  apply  to  suppUers  of  safety- 
related  analyses  and  services  to  an  early 
site  pemut  holder  in  the  same  manner 
and  extent  as  part  21  apphes  to  the  early 
site  permit  holder.  Such  supphers 
would  be  subject  to  part  21  only  after 
the  early  site  permit  holder  references 
the  permit  in  a  license  application. 


Design  Certification  Rules 

Similar  to  the  approach  for  early  site 
permit  applicants  and  holders,  the 
Commission  proposes  that  the 
requirements  in  part  21  should  not 
apply  to  the  applicant/vendor  for  a 
design  certification  (and/or  its 
successors)  diuing  the  pendency  of  its 
design  certification  appUcation.  During 
the  pendency  of  the  design  certification 
application,  the  applicant/vendor  would 
be  required  by  10  CFR  50.9. 
"Completeness  and  accuracy  of 
information,"  to  notify  the  Commission 
of  any  information  having  a  "significant 
implication  for  public  health  and  safety 
or  the  common  defense  and  security" 
with  respect  to  the  matters  covered  in 
the  application,  pursuant  to  proposed 
§52.111.  Failiue  to  abide  by  the 
completeness  and  accuracy 
requirements  in  §  50.9  would  subject  the 
applicant/vendor  to  potential  criminal 
liability  under  §  52.113  (proposed 
§  52.403).  In  addition,  imder  current 
§  52.9,  the  applicant  for  a  design 
certification  is  subject  to  penalties  for 
deliberate  misconduct,  including 
submission  to  the  NRC  of  information 
known  to  be  incomplete  or  inaccurate  in 
some  material  aspect.  Finally,  diuing 
the  pendency  of  a  design  certification 
application,  the  application  has  no 
operative  effect  with  respect  to  issue 
resolution  under  ciurent  §  52.63 
(proposed  §  52.127);  consequently,  a 
design  certification  application  itself 
could  not  result  in  a  "substantial  safety 
hazard"  by  virtue  of  the  application 
being  referenced  in  a  nuclear  power 
plant  licensing  proceeding.  Therefore, 
the  Commission  does  not  believe  that 
adopting  the  regulatory  overlay  of  part 
21  during  the  pendency  of  a  design 
certification  application  is  necessary  to 
effectuate  the  Commission's  regulatory 
responsibilities  under  the  AEA,  as 
amended,  including  providing 
reasonable  assiu^nce  of  adequate 
protection  to  public  health  and  safety  or 
common  defense  and  security. 

The  Commission  also  befieves  that  the 
reporting  requirements  in  part  21 
should  not  apply  to  the  design 
certification  applicant/vendor  after  the 
Commission  issuemce  of  a  final  design 
certification  rule  but  before  the  design 
certification  rule  is  referenced  by  at 
least  one  apphcant/licensee  (nor  should 
either  §§  52.9  or  52.111  be  modified  to 
make  them  applicable  to  the  design 
certification  appUcant/ vendor).  The 
Commission  does  not  beheve  that  a 
design  certification  rule  would 
reasonably  result  in  a  "substantial  safety 
hazard"  so  long  as  the  design 
certification  rule  is  not  actually 
referenced  in  a  license  appUcation  (and 
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thereafter  incorporated  by  reference  into 
a  license).  It  is  true  that,  unlike  an  early 
site  permit,  a  design  certification  rule  is 
of  general  applicability  and  that  a 
complete  nuclear  power  plant  design 
could  be  provided  by  an  entity  other 
than  the  original  design  certification 
applicant/vendor  (see  §  52.73  (proposed 
§  52.203)).  Nonetheless,  imless  the  other 
entity  provides  a  design  which  is 
subsequently  referenced  in  an  NRC 
license  application,  there  is  no 
"substantial  safety  hazard"  created 
(although  the  Commission 
acknowledges  that  the  entity  may  incur 
significant  redesign  costs  if  the  entity 
completes  substantial  parts  of  the  design 
before  submission  of  the  application, 
only  to  find  upon  submission  of  the 
appbcation  that  there  were  significant 
defects  in  the  certified  design).  Upon 
weighing  of  all  relevant  factors,  the 
Commission  proposes  that  part  21 
should  not  apply  to  the  design 
certification  applicanb'vendor  until  a 
final.  Commission-approved  design 
certification  rule  is  referenced  by  at 
least  one  applicant/licensee. 

However,  the  Commission  believes 
that  once  a  design  certification  rule  is 
referenced  by  an  applicant,  the  design 
certification  apphcant/vendor  should  be 
subject  to  part  21.  The  Commission's 
safety  review  of  a  license  application 
referencing  a  design  certification  rule  is 
limited  in  accordance  with  §  52.63 
(proposed  §  52.127)  and  §  52.79 
(proposed  §52.211).  If  the  design 
Certification  apphcant/vendor  has 
discovered  a  significant  safety  concern 
with  respect  to  its  certified  design,  it 
should  be  reported  to  the  NRC  so  that 
it  may  be  considered  in  the  review  of 
the  application  referencing  the  design 
certification  rule.  While  this  places  a 
continuing  obligation  on  the  design 
certification  applicant/vendor  to 
monitor  whether  its  design  has  been 
referenced  in  a  license  application,  as  a 
practical  matter  it  is  likely  that  the 
license  applicant  will  have 
contractuaJly  engaged  the  design 
certification  applicant/vendor  prior  to 
submitting  the  application.  In  any  event, 
the  Commission  concludes  that  the 
design  certification  applicant/vendor 
should  be  subject  to  part  21  after  its 
design  certification  has  been  referenced 
by  an  appUcant  for  a  license. 

The  Commission  believes  that,  with 
one  exception,  changes  to  part  21  are 
unnecessary  to  reflect  these 
determinations  with  respect  to  design 
certification  applicants/vendors. 
Designs  submitted  for  certification  are 
"basic  components,"  as  defined  in 
§  21.3,  as  are  any  supporting  analyses 
inasmuch  as  they  constitute  "safety- 
related  design  [and]  analysis  *  *  * 


associated  with  component  hardware 
whether  these  services  are  performed  by 
the  component  supplier  or  not."  If  the 
design  certification  applicant/vendor 
provides  the  certified  design  to  a  license 
applicant  pursuant  to  contract  or 
agreement,  the  design  certification 
applicant/ vendor  "supplies"  the  basic 
component,  see  §  21.3.  However,  there 
is  a  possibility  that  an  entity  other  than 
the  applicant/vendor  of  a  design  which 
was  certified  in  a  design  certification 
rule  may  supply  the  complete  plant 
design  to  a  referencing  license 
applicant.  See  §  52.73  (proposed 
§  52.203).  For  these  reasons,  the 
Commission  is  considering  a  change  to 
the  definition  of  "supplying  or 
supplies"  in  §  21.3  to  ensure  that  a 
design  certification  applicant/vendor 
who  does  not  piusuant  to  contract 
supply  to  a  license  applicant  the 
complete  design  for  the  design 
certification,  is  also  subject  to  part  21 
for  this  special  situation. 

For  the  reasons  discussed  earlier,  the 
Commission  believes  that  it  is 
reasonable  and  appropriate  to  limit  the 
applicability  of  part  21  such  that  it  is 
applicable  once  the  design  certification 
rule  has  been  referenced  by  an 
applicant,  permit  holder,  or  licensee. 
Therefore,  although  the  potential  ambit 
of  part  21  extends  to  an  applicant/ 
vendor  of  a  design  certification  after 
issuance  of  a  design  certification  rule, 
the  Commission  has  decided  not  to 
extend  the  applicability  of  part  21  in 
such  a  fashion.  By  contrast,  once  the 
design  certification  rule  has  been 
referenced,  the  potential  for  a 
substantial  safety  hazard  exists  if  a 
known  defect  in  a  design  certification 
rule  is  not  disclosed,  the  remainder  of 
the  plant  is  designed,  the  plant 
constructed,  and  subsequently  allowed 
to  operate.  Accordingly,  the 
Commission  concludes  that  part  21 
shoidd  apply  to  the  design  certification 
applicant/vendor  after  the  design 
certification  rule  has  been  referenced  by 
a  license  applicant.  Finally,  the 
Commission  concludes  that  part  21 
should  apply  to  suppliers  of  safety- 
related  analyses  and  services  to  a  design 
certification  applicant/vendor  in  the 
same  manner  and  extent  as  part  21 
applies  to  the  design  certification 
appUcant. 

E.  10  CFR  Part  50,  Domestic  Licensing 
of  Production  and  Utilization  Facilities 

The  proposed  nUe  would  amend 
paragraph  (a)(1)  of  §  50.109  (backfit  rule) 
to  clearly  state  the  applicability  of  the 
backfit  rule  to  some  of  the  licensing 
processes  10  CFR  part  52  and  the  date 
that  backfit  protection  commences  for 
those  licensing  processes.  The  licensing 


processes  to  which  the  backfitting 
provisions  in  §  50.109  apply  are 
standard  design  approvals,  combined 
licenses,  manufactiuing  licenses,  and 
duplication  design  licenses  issued 
under  subparts  E,  G,  H,  and  I  of  10  CFR 
part  52,  respectively.  The  backfitting 
requirement  in  §  50.109  does  not  apply 
to  early  site  permits,  early  site  reviews, 
and  standard  design  certifications 
issued  imder  subparts  A,  B,  and  D, 
respectively,  in  as  much  as  these 
licensing  processes  have  their  own 
special  backfitting  provisions  (the 
special  backfit  requirements  set  forth  in 
§  52.39,  current  sections  5  and  6  of 
Appendix  Q  (proposed  §  52.47),  and 
current  §  52.63(a)  (proposed  §  52.127(a)) 
apply  to  early  site  permits,  early  site 
reviews,  and  standard  design 
certifications,  respectively).  Section 
50.109(a)(l)(vii)  sets  forth  the 
applicability  of  these  special  backfitting 
provisions  for  a  combined  license  that 
references  an  early  site  permit,  early  site 
review,  or  design  certification  rule. 

The  proposed  rule  would  also  remove 
appendices  M,  N,  O,  and  Q  from  10  CFR 
part  50.  These  appendices  were 
transferred  to  10  CFR  part  52  when  it 
was  first  promulgated  (54  FR  15372; 
April  18, 1989).  However,  the 
Commission  failed  to  remove  those 
appendices  from  10  CFR  part  50,  though 
the  Commission  intended  to  do  so  (see 
54  FR  15385;  April  18, 1989). 

F.IO  CFR  Part  51,  Environmental 
Protection  Regulations  for  Domestic 
Licensing  and  Related  Regulatory 
Functions 

The  proposed  rule  would  amend 
paragraph  (b)(6)  of  §  51.20,  "Criteria  for 
and  identification  of  licensing  and 
regulatory  actions  requiring 
environmental  impact  statements."  to 
make  clear  that  issuance  of  a 
manufactiuing  license  requires 
preparation  of  an  enviroiunental  impact 
statement  or  a  supplement  to  an 
environmental  impact  statement. 
Paragraph  (b),  which  defines  types  of 
actions  that  require  an  environmental 
impact  statement  or  a  supplement  to  an 
environmental  impact  statement  would 
replace  the  current  reference  to 
Appendix  M  with  a  reference  to  subpart 
H  of  10  CFR  part  52  which  is  the 
proposed  subpart  that  sets  forth  the 
process  for  manufacturing  licenses, 
formerly  contained  in  Appendix  M. 

G.  10  CFR  Part  72,  Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel  anh  High- 
Level  Radioactive  Waste 

The  proposed  rule  would  amend 
§  72.210  to  indicate  that  a  general 
license  would  be  issued  for  the  storage 
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of  spent  fuel  in  an  independent  spent 
fuel  storage  installation  at  power  reactor 
jsites  to  persons  authorized  to  possess  or 
loperate  nuclear  power  reactors  under  a 
combined  license  or  duplicate  design 
license  under  10  CFR  part  52.  The 
proposed  rule  would  also  amend  the 
requirements  in  §  72.218(b)  regarding  an 
application  for  termination  of  a  reactor 
operating  license  and  the  removal  of  the 
spent  fuel  stored  at  the  reactor  site  to 
indicate  that  this  provision  also  applies 
to  applications  for  termination  of  a 
combined  license  or  duplicate  design 
license. 

H.IO  CFR  Part  73.  Physical  Protection 
pf  Plants  and  Materials 

'  The  proposed  rule  would  amend 
S  73.1(b)  to  clarify  that  the  regulations  in 
10  CFR  part  73  also  apply  to  licenses 
issued  under  10  CFR  part  52. 

/.  10  CFR  Part  140.  Financial  Protection 
Requirements  and  Indemnity 
Agreements 

I  The  proposed  rule  would  amend 
§§  140.2, 140.10,  140.11,  and  140.13  to 
correct  the  language  to  note  that  holders 
of  combined  licenses  issued  imder  10 
GFR  part  52  are  required  to  conform 
with  the  Commission's  financial 
protection  requirements  implementing 
the  Price- Anderson  Act  (Section  170  of 
the  Atomic  Energy  Act  of  1954).  The 
proposed  rule  would  also  add  new 
§§  140.11(c)  and  140.13(b).  Section 
lj40. 11(c)  would  specify  that  a  holder  of 
a  combined  license  must  have  and 
maintain  financial  protection  when  the 
Commission  authorizes  operation  under 
§  52.231(g).  Section  140.13(b)  would 
require  that  each  holder  of  a  combined 
license  who  is  also  the  holder  of  a 
license  imder  10  CFR  part  70 
authorizing  ownership,  possession,  and 
storage  only  of  special  nuclear  material 
at  the  site  of  the  nuclear  reactor  have 
and  maintain  financial  protection  in  the 
amount  of  $1 ,000,000.  Proof  of  financial 
protection  would  be  required  to  be  filed 
with  the  Commission  in  the  manner 
specified  prior  to  issuance  of  the  license 
under  10  CFR  part  70. 

/.  10  CFR  Part  170,  Fees  for  Facilities. 
Materials.  Import  and  Export  Licenses, 
and  Other  Regulatory  Services  Under 
the  Atomic  Energy  Act  of  1 954,  as 
Amended 

The  proposed  rule  would  amend 
§  170.2  to  clarify  the  applicability  of  the 
r^ulations  in  10  CFR  part  170  to  the 
licensing  processes  in  10  CFR  parts  50 
and  52. 

rV.  Specific  Requests  for  Comments 

In  addition  to  the  general  invitation  to 
submit  comments  on  the  proposed  rule, 


the  Commission  also  requests  comments 
on  the  foUowing  questions: 

1.  Should  the  final  rule  include  an 
updating  requirement  for  other  than 
emergency  preparedness  information 
and  what  portions  of  the  early  site 
permit  (ESP)  should  be  subject  to  the 
updating  requirement?  Also,  if  an 
updating  requirement  is  adopted,  in 
what  manner  could  an  interested  person 
challenge  the  updated  information? 
(refer  to  §  52.39(a)) 

2.  Should  the  final  rule  include 
revisions  to  10  CFR  part  52  to:  (1) 
Distinguish  between  site  characteristics, 
site  parameters,  design  characteristics, 
and  design  parameters;  (2)  require  the 
Commission  to  specify  the  site 
characteristics  and  design  parameters 
when  issuing  early  site  permits;  (3) 
require  the  design  certification  rule  to 
specify  the  site  parameters  and  design 
characteristics  for  the  design;  (4)  require 
a  combined  license  applicant 
referencing  an  early  site  permit  to 
demonstrate  that  either  the  design  of  the 
nuclear  power  plant  or  the  site 
parameters  and  design  characteristics  of 
a  referenced  design  certification  rule  fall 
within  the  design  parameters  and  site 
characteristics  of  the  early  site  permit; 
and  (5)  require  a  combined  license 
applicant  referencing  a  design 
certification  rule  to  demonstrate  that  the 
site  parameters  and  design 
characteristics  of  the  design  certification 
rule  fall  within  either:  (i)  The  site 
characteristics  of  a  site,  or  (ii)  the  site 
characteristics  and  design  parameters  of 
a  referenced  early  site  permit? 

Currently,  10  CFH  art  52  uses  the 
various  terms,  "site  parameters," 
"postulated  site  parameters,"  "site 
characteristics,"  "physical 
characteristics,"  and  "the  parameters 
specified  in  the  early  site  permit"  See, 
e.g,  §§52.17,  52.18,  52.21,  52.47 
(proposed  §52.107),  §52.79  (proposed 
§  52.211).  In  some  cases,  it  appears  that 
different  terms  are  used  to  apply  to  the 
same  concept,  e.g.,  "site  parameters," 
and  "postulated  site  parameters."  In 
other  cases,  information  which  would 
appear  to  constitute  "site  parameters"  as 
used  in  the  current  rule  is  not 
characterized  as  such,  e.g. 
§  52.1 7(a)(l)(i)  through  (viii). 

To  address  these  inconsistencies,  the 
Commission  is 'considering  amending  10 
GFR  part  52,  including  proposed 
subparts  A,  D,  and  G,  to  use  the  terms: 
"site  characteristics,"  "site  parameters," 
"design  characteristics,"  and  "design 
parameters,"  to  set  forth  in  clear  and 
unambiguous  terms  the  Commission's 
requirements  on  early  site  permits, 
design  certifications,  and  combined 
licenses,  "site  characteristics"  would  be 
the  actual  physical  and  demographic 


values  for  the  site,  e.g.,  the  ground  force 
acceleration  of  a  defined  earthquake, 
flood  level,  or  the  atmospheric 
dispersion  value.  The  "design 
parameters"  for  an  early  site  permit 
would  include  the  postulated  values  for 
thermal  power  level,  radiological 
effluents,  and  type  of  cooling  system  for 
the  facility.  "Design  characteristics"  for 
a  design  certification  would  be  the 
actual  values  for  the  design,  e.g., 
thermal  power  level  or  building  height. 
"Site  parameters"  for  a  design 
certification  would  include  the 
postulated  values  for  floods,  groimd 
force  acceleration  of  a  postulated 
earthquake,  and  tornado  wind  speeds. 

3.  Are  there  terms  and  conditions  for 
an  ESP  that  can  only  be  fulfilled  after 
issuance  of  the  referencing  combined 
license,  such  that  "have  been  met" 
should  be  changed  to  "will  be  met,"  or 
"have  been  and  will  be  met"?  (refer  to 
proposed  §  52.211(a)(1)) 

4.  Should  the  final  rule  include  a 
requirement  in  §  50.34(a)  for  a 
construction  permit  application  that 
references  an  ESP  to  demonstrate  that 
the  design  of  the  facility  falls  within  the 
site  parameters  of  the  ESP?  (refer  to 
proposed  §  52.211(a)(1)) 

5.  Should  the  final  rule  include  a 
requirement  in  10  CFR  part  50  to 
perform  testing  to  qualify  advanced 
reactor  designs  before  licensing?  The 
piupose  of  this  testing  requirement 
would  be  to  demonstrate  that  new  or 
innovative  safety  features  wiU  perform 
as  predicted  in  an  applicant's  safety 
analysis  report,  that  effects  of  systems 
interactions  have  been  foimd 
acceptable,  and  to  provide  sufficient 
data  for  analytical  code  validation,  as 
required  by  proposed  §§  52.107(b)  and 
52.211(b). 

6.  Should  the  final  rule  include  a 
revision  to  the  current  §  52.63  (proposed 
§  52.127)  to  allow  the  original  design 
certification  applicant  to  petition  the 
Commission  for  rulemaking  to  amend 
the  design  certification  rule  to 
incorporate  "beneficial  changes," 
including  improvements  in  safety,  and/ 
or  design  changes  that  would 
"significantly  improve  efficiency, 
reliability  and  economics."  Refer  to 
letters  from  Steven  A.  Hucik,  GE 
Nuclear  Energy  (Maith  30,  2002)  and 
Ronald  L.  Simard,  Nuclear  Energy 
Institute  (March  22,  2002). 

7.  Should  10  CFR  part  21  apply  to:  (a) 
A  holder  of  an  early  site  permit,  but 
only  after  the  holder  references  the 
permit  in  a  license  application,  and  (b) 
an  applicant/vendor  of  a  design  which 
is  the  subject  of  a  design  certification 
rule,  but  only  after  the  design 
certification  rule  is  first  referenced  in  a 
license  application.  In  both  cases,  the 
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Commission  believes  that  there  is  no  V.  Availability  of  Documents 
reasonable  possibility  of  a  "substantial 

safety  hazard"  until  either  the  early  site  The  NRC  is  making  the  documents 

permit  or  design  certification  rule  is  identified  below  available  to  interested 

referenced.  The  Commission  seeks  persons  through  one  or  more  of  the 

pubUc  comment  on  the  Commission's  following  methods  as  indicated, 

proposed  basis  for  this  proposal,  and  Public  Document  Room  (PDR).  The 

whether  there  are  other  factors  and  nrc  Public  Document  Room  is  located 

pohcy  considerations,  either  in  support  ^^  1^555  RockviUe  Pike.  RockviUe, 

of,  or  m  opposition  to,  the  Maryland. 
Commission's  proposal. 

Document 

Comments  on  ttie  draft  rule  language: 

Genetal  Electric 

Entergy ; 

Nudear  Energy  Institute 

Westir)ghouse 

Exelon '" 

Regulatory  History  of  Design  Certification  3 


Rulemaking  Website  (Web).  The 
NRC's  interactive  rulemaking  Website  is 
located  at  http://ruleforum.llnl.gov. 
These  documents  may  be  viewed  and 
downloaded  electronically  via  this 
Website. 

NRC's  Public  Electronic  Reading 
Room  (PERR).  The  NRC's  pubUc 
electronic  reading  room  is  located  at 
www.nrc.gov/reading-rm.html. 


PDR 


X 
X 
X 
X 
X 
X 


Web 


X 
X 
X 
X 
X 


PERR 


ML01 31 80207 
ML01 3200006 
ML01 32001 58 
ML01 32001 73 
H^L020040187 
ML003761550 


VI.  Plain  Language 

The  Presidential  memorandum  dated 
June  1, 1998,  entitled  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  This  memorandum  was 
pubUshed  on  Jime  10. 1998  {63  FR 
31883).  In  complying  with  this 
directive,  the  MIC  made  editorial 
changes  to  improve  the  organization  and 
readability  of  the  existing  language  of 
the  paragraphs  being  revised.  These 
types  of  changes  are  not  discussed 
further  in  this  document.  The  NRC 
requests  comments  on  the  proposed  rule 
specifically  with  respect  to  the  clarity 
and  efiectiveness  of  the  language  used. 
Comments  should  be  sent  to  the  address 
Usted  under  the  ADDRESSES  caption  of 
the  preamble. 

Vn.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995.  Public 
Law  104-113.  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  appUcable  law  or  is  otherwise 
impractical.  In  this  proposed  rule,  the 
NRC  is  revising  the  procedural 
requirements  for  early  site  permits, 
standard  design  certifications,  and 
combined  licenses  for  nuclear  power 
plants  to  make  certain  corrections  and 
changes  based  on  the  experience  of  the 
previous  design  certification  reviews 
and  on  discussions  with  stakeholders  on 


these  licensing  processes.  In  addition, 
this  proposed  rile  would  amend  certain 
portions  of  the  three  design  certification 
rules  in  10  CFR  part  52,  appendices  A, 
B,  and  C  (for  U.S.  ABWR,  System  80+, 
and  AP600  designs,  respectively)  Design 
certifications  are  not  generic 
rulemakings  in  the  sense  that  design 
certifications  do  not  establish  standards 
or  requirements  with  which  all 
licensees  must  comply.  Rather,  design 
certifications  are  Commission  approvals 
of  specific  nuclear  power  plant  designs 
by  rulemaking.  Furthermore,  design 
certification  rulemakings  are  initiated 
by  an  appficant  for  a  design 
certification,  rather  than  the  NRC.  For 
these  reasons,  the  Commission 
concludes  that  this  action  does  not 
constitute  the  establishment  of  a 
standard  that  contains  generally 
applicable  requirements. 

Vm.  Environmental  Impact 
Categorical  Exclusion 

The  NRC  has  determined  that  the 
changes  made  in  this  proposed  rule  fall 
within  the  types  of  action  described  in 
categorical  exclusions  10  CFR 
51.22(c)(1),  (c)(2),  and  (c)(3).  Therefore, 
neither  an  environmental  impact 
statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
proposed  regulation.* 


'  The  regulatory  history  of  the  NRC's  design 
certification  reviews  is  a  package  of  IOC  documents 
that  is  available  in  NRC's  PERR  and  in  the  PDR. 
This  history  spans  a  15-year  period  during  which 
the  NRC  simultaneously  developed  the  regulatory 
(tandards  for  reviewing  these  designs  and  the  form 
and  content  of  the  rules  that  certified  the  designs. 


*  when  10  CFR  part  52  was  promulgated  in  1989, 
the  NRC  determined  that  the  regulation  met  the 
eligibility  criteria  for  the  categorical  exclusion  set 
forth  in  10  CFR  51.22(c)(3).  As  stated  in  the  Federal 
Register  notice  for  the  final  rule  (54  FR  15384,  April 
18,  1989),  "It  makes  no  substantive  difference  for 
the  purpose  of  the  categorical  exclusion  that  the 
amendments  are  in  a  new  10  CFR  part  52  rather 
than  in  10  CFR  part  50.  The  amendmenU  are.  in 
feet,  amendments  to  the  10  CFR  part  50  procedures 
and  could  have  been  placed  in  that  part."  The 
categorical  exclusion  for  the  current  proposed 
change  to  10  CFR  part  52  is  consistent  with  the 
original  categorical  exclusion  determination. 


IX.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  amends 
information  collection  requirements 
contained  in  10  CFR  Part  52  that  are 
subject  to  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501  et  seq).  These 
information  collection  requirements 
have  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval.  The  proposed  changes  to  10 
CFR  parts  2.  20.  21,  50,  51,  72,  73, 140, 
and  170  do  not  contain  new  or  amended 
information  collection  requirements. 
Existing  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number(s)  3150-0014,  3150- 
0035,  3150-0011,  3150-0021,  3150- 
0132,  3150-0039,  and  3150-0002. 

The  burden  to  the  public  for  the 
information  collections  in  10  CFR  part 
52  is  estimated  to  average  3,429  hours 
per  response.  This  includes  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
information  collection.  T^e  U.S. 
Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  information 
collections  contained  in  the  proposed 
ride  and  on  the  following  issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC,  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  biiiden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 
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I  Send  comments  on  any  aspect  of 
tnese  proposed  information  collections, 
including  suggestions  for  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6  E6),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  Litemet 
electronic  mail  to 

INFOCOLLECTS@NRC.GOV;  and  to  the 
Etesk  Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0151.  3150-0011,  and  3150- 
0039],  Office  of  Management  and 
Budget,  Washington,  DC  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  August  4,  2003. 
Comments  received  after  this  date  mil 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
imless  the  requesting  dociunent 
displays  a  ciurently  valid  OMB  control 
number. 

X.|  Regulatory  Analysis 

The  Commission  has  prepared  the 
following  draft  regulatory  analysis  on 
the  substantive  changes  in  this  proposed 
regulation  that  could  impose  regulatory 
bindens.  The  majority  of  the  changes  in 
this  proposed  rule  involve  formatting, 
reorganization,  or  process  changes  that 
do  not  affect  regvdatory  burden.  These 
types  of  changes  are  not  addressed  in 
this  regulatory  analysis,  as  they  would 
not  affect  the  burden  on  hituie 
applicants. 

The  proposed  rule  containsijtwo 
amendments  that  appear  to  impose 
regulatory  biudens  on  future  applicants 
for  construction  permits,  combined 
licenses,  and  duplicate  design  licenses 
who  may  file  an  application  referencing 
an  early  site  permit  or  a  certified  design. 
There  are  no  current  applicants  who 
would  be  burdened  by  the  proposed 
amendments. 

The  first  of  these  changes  requires 
applicants  who  reference  an  early  site 
permit  to  update  and  correct  emergency 
planning  information  and  discuss 
whether  the  new  information  materially 
alters  the  bases  for  compliance  v«rith  the 
applicable  requirements.  The  second 
change  requires  applicants  who 
reference  a  certified  design  to  include  a 
plant-specific  probabilistic  risk 
assessment  (PRA)  that  uses  the  design- 
specific  PRA  and  is  updated  to  account 
for  site-specific  design  information  and 
any  design  changes. 


The  Commission  beUeves  that,' 
practically  speaking,  there  would  be  no 
change  in  the  burden  on  future 
appUcants  resulting  from  these 
amendments.  This  is  because  the 
information  required  by  the  proposed 
rule  would,  in  all  likelihood,  be 
requested  by  the  NRC  staff  during  the 
review  of  the  application  if  these 
requirements  were  not  adopted.  The 
staff  could  not  perform  an  adequate 
review  of  an  application  referencing  an 
early  site  permit  without  reviewing  the 
most  up-to-date  emergency  planning 
information.  Therefore,  if  this  updated 
information  was  not  required  in  the 
application,  the  staff  would  be 
compelled  to  request  the  information 
from  the  applicant  in  order  to  make  a 
finding  that  there  is  reasonable 
assurance  that  adequate  protective 
measures  can  and  will  be  taken  in  the 
event  of  a  radiological  emergency. 

Likewise,  if  the  Commission  did  not 
require  an  updated  PRA  in  an 
application  for  a  combined  license 
referencing  a  certified  design,  the  staff 
would  be  compelled  to  request  the 
information  from  the  applicant.  The 
Commission  would  need  this 
information  in  order  to  assist  it  in 
finding  that  the  applicable  requirements 
of  10  CFR  part  50  have  been  met,  and 
in  reviewing  the  licensee's  proposed 
inspections,  tests,  and  analyses  that  the 
hcensee  must  perform,  and  the 
acceptance  criteria  that,  if  met,  are 
necessary  and  sufficient  to  provide 
reasonable  assurance  that  the  facility 
has  been  constructed  and  will  be 
operated  in  conformity  with  the  license, 
the  provisions  of  the  Atomic  Energy 
Act,  and  the  Commission's  rules  and 
regulations. 

For  these  reasons,  the  Conunission 
believes  it  is  prudent  to  proceed  with 
this  proposed  rulemaking.  The  addition 
of  these  requirements  for  applicants  for 
construction  permits,  combined 
licenses,  and  duplicate  design  licenses 
is  necessary  to  ensure  the  NRC  staff  can 
meet  its  regulatory  obligations.  In 
addition,  giving  futiu^  applicants 
notification  up  front  that  die  staff 
requires  this  information  in  the 
application  will  relieve  them  of  a  larger 
burden  of  having  to  compile  the 
information  during  the  applicadon 
review  process  when  the  Commission 
requests  the  information  to  complete  its 
review.  The  need  to  compile  the 
information  diuing  the  review  process 
could  impact  the  review  schedule  and 
result  in  other  imnecessary  burdens  on 
the  applicant. 

The  Commission  requests  public 
coimnent  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analysis  may  be  submitted  to  the  NRC 


as  indicated  under  the  ADDRESSES 
heading. 

XI.  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  BOSfb)),  the 
Commission  certifies  that  this  mle  will 
not,  if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  This  proposed 
rule  affects  only  the  licensing  of  nuclear 
power  plants.  The  companies  that  will 
apply  for  an  approval,  certification, 
permit,  site  report,  or  license  in 
accordance  with  the  regulations  affected 
by  this  proposed  rule  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regulatory 
Flexibility  Act  or  the  size  standards 
established  by  the  NRC  (10  CFR  2.810). 

Xn.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this 
proposed  rule;  therefore,  a  backfit 
analysis  is  not  required  for  this 
proposed  rule  because  these 
amendments  do  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  50.109.  The 
proposed  rule  would  revise  the 
requirements  for  early  site  permits, 
standard  design  certifications,  and 
combined  licenses  for  nuclear  power 
plants,  so  it  would  affect  a  potential 
applicant  who  might,  in  the  futxue, 
apply  for  an  early  site  permit,  design 
certification,  or  combined  license. 
However,  the  backfit  rule  does  not  apply 
because  the  proposed  rule  would  not 
impose  any  modifications  on  a  current 
holder  of  an  early  site  permit,  certified 
design,  or  combined  license. 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material,  Classified  information, 
Environmental  protection.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Penalties,  Sex  discrimination, 
Soiut:e  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health,  Packaging  and  containers, 
Radiation  protection.  Reporting  and 
record  keeping  requirements.  Source 
material,  Special  nuclear  material, 
Waste  treatment  and  disposal. 

10  CFR  Part  21 

Nuclear  power  plants  and  reactors. 
Penalties,  Radiation  protection. 
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Reporting  and  record  keeping 
requirements. 

lOCFRPaitSO 

Antitrust,  Classified  infonnation. 
Criminal  penalties,  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection,  Reactor  siting  criteria. 
Reporting  and  record  keeping 
requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure.  Environmental  impact 
statement.  Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Reporting 
and  record  keeping  requirements. 

10  CFR  Part  52 

Administrative  practice  and 
procedure,  Antitrust,  Backfitting, 
Combined  license,  Early  site  permit. 
Emergency  planning,  Fees,  Inspection, 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors.  Probabilistic 
risk  assessment.  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  record  keeping  requirements, 
Standard  design,  Standard  design 
certification. 

10  CFR  Part  72 

Administrative  practice  and 
procedure,  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health,  Penalties,  Radiation  protection, 
Reporting  and  record  keeping 
requirements.  Security  measiu^s.  Spent 
fuel,  Whistle  blowing. 

10  CFR  Part  73 

Criminal  penalties,  Export,  Hazardous 
materials  transportation.  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and  record 
keeping  requirements,  Security 
measures. 

10  CFR  Part  140 

Criminal  penalties.  Extraordinary 
nuclear  occurrence.  Insurance, 
Intergovernmental  relations.  Nuclear 
materials,  Nuclear  power  plants  and 
reactors.  Reporting  and  record  keeping 
requirements. 

10  CFR  Part  170 

Byproduct  material,  Import  and 
export  licenses,  Intergovernmental 
relations,  Non-pa)rment  penalties. 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Source  material,  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 


as  amended;  and  5  U.S.C.  553,  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  parts  2,  20,  21, 
50,  51,  52.  72,  73, 140,  and  170. 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sees.  161, 181,  68  Stat.  948. 

953,  as  amended  (42  U.S.C.  2201,  2231);  sec. 
191,  as  amended,  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201.  88  Stat.1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552. 

Section  2.101  also  issued  under  sees.  53, 
62,  63.  81.  103,  104,  105,  68  Stat.  930,  932, 
933,  935,  936.  937,  938,  as  amended  (42 
U.S;C.  2073,  2092,  2093,  2111,  2133,  2134. 
2135);  sec.  114(f).  Pub.  L.  97-425.  96  Stat. 
2213,  as  amended  (42  U.S.C.  10143(0);  sec. 
102.  Pub.  L.  91-190.  83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  sec.  301.  88  Stat.  1248  (42 
U.S.C.  5871).  Sections  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102. 103, 
104,  105.  183i,  189.  68  Stat.  936,  937.  938. 

954,  955,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2233.  2239).  SecUon  2.105  also 
issued  under  Pub.  L.  97-415.  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161  b,  i,  o,  182, 186,  234. 
68  Stat.  948-951,  955,  83  Stat.  444,  as 
amended  (42  U.S.C.  2201  (b),  (i),  (o),  2236, 
2282);  sec.  206,  88  Stat  1246  (42  U.S.C.  5846). 
Section  2.205())  also  issued  under  Pub.  L. 
101-410, 104  Stat.  90,  as  amended  by  section 
3100(s),  Pub.  L.  104-134, 110  Stat.  1321-373 
(28  U.S.C.  2461  note).  Sections  2.600-2.606 
also  issued  under  sec.  102.  Pub.  L.  91-190. 
83  Stat.  853.  as  amended  (42  U.S.C.  4332). 
Sections  2.700a,  2.719  also  issued  under  5 
U.S.C.  554.  Sections  2.754.  2.760,  2.770, 
2.780  also  issued  under  5  U.S.C.  557.  Section 
2.764  also  issued  under  sees.  135,  141,  Pub. 
L.  97-425,  96  Stat.  2232,  2241  (42  U.S.C. 
10155,  10161).  Section  2.790  also  issued 
under  see.  103,  68  Stat.  936,  as  amended  (42 
U.S.C.  2133),  and  5  U.S.C.  552.  Sections 
2.800  and  2.808  also  issued  under  5  U.S.C. 
553.  Section  2.809  also  issued  under  5  U.S.C. 
553.  and  sec.  29,  Pub.  L.  85-256,  71  Stat.  579, 
as  amended  (42  U.S.C.  2039).  Subpart  K  also 
issued  under  see.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Subpart  L  also  issued 
under  sec.  189,  68  Stat.  955  (42  U.S.C.  2239). 
Subpart  M  also  issued  under  sec.  184  (42 
U.S.C.  2234)  and  sec.  189,  68  stat.  955  (42 
U.S.C.  2239).  Appendix  A  also  issued  under 
sec.  6,  Pub.  L.  91-560,  84  Stat.  1473  (42 
U.S.C.  2135). 

2.  In  §  2.110,  paragraph  (a)  is  revised 
to  read  as  follows: 

§2.110  Filing  and  administrative  action  on 
submittals  for  design  review  or  early  review 
of  site  suitat>ility  issues. 

(a)(1)  A  submittal  under  subpart  E  of 
part  52  of  this  chapter  must  be  subject 
to  §§  2.101(a)  and  2.790  to  the  same 
extent  as  if  it  were  an  application  for  a 
permit  or  license. 

(2)  Except  as  specifically  provided 
otherwise  by  the  provisions  of  subpart 


B  to  part  52  of  this  chapter,  a  submittal 
under  subpart  B  must  be  subject  to 
§  2.101(a)  (2)  through  (4)  to  the  same  ' 
extent  as  if  it  were  an  application  for  a 
permit  or  license. 
***** 

3.  Section  2.400  is  revised  to  read  as 
follows: 

§  2.400    Scope  of  subfMtt 

This  subpart  describes  procedures 
applicable  to  licensing  proceedings  that 
involve  the  consideration  in  hearings  of 
a  number  of  applications,  filed  by  one 
or  more  applicants  pursuant  to  subpart 
I  of  part  52  of  this  chapter,  for  licenses 
to  construct  and  operate  nuclear  power 
reactors  of  essentially  the  same  design 
to  be  located  at  different  sites. 

4.  Section  2.401  is  revised  to  read  as 
follows: 

§  2.401  Notice  of  hearing  on  applications 
under  Subpart  I  of  Part  52  for  construction 
permits. 

(a)  In  the  case  of  applications  imder 
subpart  I  of  part  52  of  this  chapter  for 
construction  permits  for  nuclear  power 
reactors  of  the  type  described  in  §  50.22 
of  this  chapter,  the  Secretary  will  issue 
notices  of  hearing  under  §  2.104. 

(b)  The  notice  of  hearing  will  also 
state  the  time  and  place  of  the  hearings 
on  any  separate  phase  of  the  proceeding. 

5.  In  §  2.402,  paragraph  (a)  is  revised 
to  read  as  follows: 

§2.402    Separate  hearings  on  sefMtate 
issues;  consolidation  of  proceedings. 

(a)  In  the  case  of  applications  imder 
subpart  I  of  part  52  of  this  chapter  for 
construction  permits  for  nuclear  power 
reactors  of  a  type  described  in  §  50.22  of 
this  chapter,  the  Commission  or  the 
presiding  officer  may  order  separate 
hearings  ob  particular  phases  of  the 
proceeding,  such  as  matters  related  to 
the  acceptability  of  the  design  of  the    , 
reactor,  in  the  context  of  the  site 
parameters  postulated  for  the  design; 
environmental  matters;  or  antitrust 
aspects  of  the  application. 
***** 

6.  Section  2.403  is  revised  to  read  as 
follows: 

§2.403    Notice  of  proposed  action  on 
applications  for  ofMrating  licenses  under 
Subpart  I  of  Part  52. 

In  the  case  of  applications  under 
subpart  I  of  part  52  of  this  chapter  for 
operating  licenses  for  nuclear  power 
reactors,  if  the  Commission  has  not 
foimd  that  a  hearing  is  in  the  public 
interest,  the  Director  of  Nuclear  Reactor 
Regidation  will,  prior  to  acting  thereon, 
cause  to  be  published  in  the  Federal 
Register,  imder  §  2.105,  a  notice  of 
proposed  action  with  respect  to  each 
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application  as  soon  as  practicable  after 
the  applications  have  been  docketed. 
I  7.  Section  2.404  is  revised  to  read  as 
fbllows: 

§2.404    Hearings  on  applications  for 
operating  licenses  under  Subpart  I  of  Part 

'  If  a  request  for  a  hearing  and/or 
petition  for  leave  to  intervene  is  filed 
within  the  time  prescribed  in  the  notice 
of  proposed  action  on  an  application  for 
an  operating  Ucense  under  subpart  I  of 
part  52  of  this  chapter  with  respect  to 
a  specific  react6r(s)  at  a  specific  site  and 
the  Commission  or  an  atomic  safety  and 
licensing  board  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel  has  issued  a  notice  of  hearing  or 
other  appropriate  order,  the 
Commission  or  the  atomic  safety  and 
licensing  board  may  order  separate 
hearings  on  particular  phases  of  the 
proceeding  and/or  consolidate  for 
hearing  two  or  more  proceedings  in  the 
maimer  described  in  §  2.402. 

1 8.  Section  2.406  is  revised  to  read  as 
lows: 

§  i.406    Finality  of  decisions  on  separate 
Issues. 

jNotwithstanding  any  other  provision 
or  this  chapter,  in  a  proceeding 
conducted  under  this  subpart  and 
subpart  I  of  part  52  of  this  chapter,  no 
matter  which  has  been  reserved  for 
consideration  in  one  phase  of  the 
hearing  shall  be  considered  at  another 
phase  of  the  hearing  except  on  the  basis 
of  significant  new  information  that 
substantially  affects  the  conclusion(s) 
reached  at  the  other  phase  or  other  good 
cause. 

9.  Section  2.500  is  revised  to  read  as 
follows: 

§  2.500    Scope  of  subpart. 

This  subpart  prescribes  procediues 
applicable  to  licensing  proceedings 
which  involve  the  consideration  in 
separate  hearings  of  an  application  for  a 
license  to  manufactxu^  nuclear  power 
reactors  under  subpart  H  of  part  52  of 
this  chapter,  and  applications  for 
construction  permits  and  operating 
licenses  for  nuclear  power  reactors 
which  have  been  the  subject  of  such  an 
apphcation  for  a  license  to  manufacture 
such  facihties  (manufactiuing  license). 

10.  In  §2.501,  paragraphs  (a), 
{bXl)(vii)  and  (b)(3)  are  revised  to  read 
as  follows: 

§  2.501    Notice  of  t>earing  on  application 
under  Subpart  H  of  Part  52  for  a  license  to 
manufacture  nuclear  power  reactors. 

(a)  In  the  case  of  an  application  under 
subpart  H  of  part  52  of  this  chapter  for 
a  license  to  manufacture  nuclear  power 


reactors  of  the  tjrpe  described  in  §  50.22 
of  this  chapter  to  be  operated  at  sites  not 
identified  in  the  Ucense  application,  the 
Secretary  shall  issue  a  notice  of  hearing 
to  be  published  in  the  Federal  Register 
at  least  thirty  (30)  days  prior  to  the  date 
set  for  hearing  in  the  notice.  The  notice 
must  be  issued  as  soon  as  practicable 
after  the  application  has  been  docketed. 
The  notice  will  state: 

(1)  The  time,  place,  and  nature  of  the 
hearing  and/or  die  prehearing 
conference; 

(2)  The  authority  within  which  the 
hearing  is  to  be  held; 

(3)  The  matters  of  fact  and  law  to  be 
considered;  and 

(4)  The  time  within  which  answers  to 
the  notice  shall  be  filed. 

(b)*  *  * 

(D*  *    * 

(vii)  Whether,  in  accordance  with  the 
requirements  of  subpart  A  of  part  51  and 
subpart  H  of  part  52  of  this  chapter,  the 
liceikse  should  be  issued  as  proposed. 
***** 

(3)  That,  regardless  of  whether  the 
proceeding  is  contested  or  imcontested, 
the  presiding  officer  will,  in  accordance 
with  subpart  A  of  part  51  and 
§  52.245(b)  of  this  chapter, 
*  .      *        *        *        * 

11.  Section  2.502  is  revised  to  read  as 
follows: 

§  2.502    Notice  of  hearing  on  application 
for  a  permit  to  construct  a  nuclear  power 
reactor  manufactured  under  a  Commission 
license  Issued  under  subpart  H  of  part  52 
of  this  chapter  at  the  site  at  which  the 
reactor  is  to  be  operated. 

The  issues  stated  for  consideration  in 
the  notice  of  hearing  on  an  application 
for  a  permit  to  construct  a  nuclear 
power  reactor(s)  which  is  the  subject  of 
an  application  for  a  manufacturing 
license  under  subpart  H  of  part  52  of 
this  chapter,  will  be  those  stated  in 
§  2.104(b)  and,  in  addition,  whether  the 
site  on  which  the  facility  is  to  be 
operated  falls  within  the  postulated  site 
parameters  specified  in  the  relevant 
application  for  a  manufactiuing  license. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

12.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53,  63,  65,  81, 103, 104, 
161,  182,  186,  68  Stat.  930,  933,  935,  936, 
937,  948,  953.  955,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2093.  2095,  2111,  2133,  2134,  2201,  2232, 
2236,  2297f),  sees.  201,  as  amended.  202, 
206,  88  Stat.  1242,  as  amended,  1244, 1246 
(42  U.S.C.  5841,  5842,  5846). 

13.  Section  20.1002  is  revised  to  read 
as  follows: 


§20.1002    Scope. 

The  regulations  in  this  part  apply  to 
persons  hcensed  by  the  Commission  to 
receive,  possess,  use,  transfer,  or 
dispose  of  byproduct,  soxuce,  or  special 
nuclear  material  or  to  operate  a 
production  or  utilization  facility  under 
parts  30  through  36,  39,  40,  50,  52,  60, 
61,  70,  or  72  of  this  chapter,  and  in 
accordance  with  10  CFR  76.60  to 
persons  required  to  obtain  a  certificate 
of  compUance  or  an  approved 
comphance  plan  imder  part  76  of  this 
chapter.  The  limits  in  this  part  do  not 
apply  to  doses  due  to  background 
radiation,  to  exposure  of  patients  to 
radiation  for  the  purpose  of  medical 
diagnosis  or  therapy,  to  exposure  from 
individuals  administered  radioactive 
material  and  released  in  accordance 
with  10  CFR  35.75,  or  to  exposure  fitjm 
volimtary  participation  in  medical 
research  programs. 

PART  21— REPORTING  OF  DEFECTS 
AND  NONCOMPLIANCE 

14.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  234,  83  Stat.  444.  as  amended, 
sec.  1701,  106  Stat.  2951.  2953  (42  U.S.C. 
2201,  2282,  2297f);  sees.  201.  as  amended, 
206,  88  Stat.  1242,  as  amended,  1246  (42 
U.S.C.  5841,  5846). 

Section  21.2  also  issued  imder  sees. 
135, 141,  Pub.  L.  97-425,  96  Stat.  2232, 
2241  (42  U.S.C.  10155. 10161). 

15.  In  §  21.2,  paragraphs  (a),  (b),  and 
(c)  are  revised  to  read  as  follows: 

§21.2    Scope. 

(a)  The  regulations  in  this  part  apply, 
except  as  specifically  provided 
otherwise  in  Parts  31,  34,  35,  39.  40,  60, 
61,  63,  70,  or  Part  72  of  this  chapter,  to: 

(1)  Each  individual,  partnership, 
corporation,  or  other  entity  licensed 
pursuant  to  the  regulations  in  this 
chapter  to  possess,  use,  or  transfer 
within  the  United  States  source 
material,  byproduct  material,  special 
nuclear  material,  and/or  spent  fuel  and 
high-level  radioactive  waste,  or  to 
construct,  manufacture,  possess,  own, 
operate,  or  transfer  within  the  United 
States,  any  production  or  utilization 
facility  or  independent  spent  fuel 
storage  installation  (ISFSI)  or  monitored 
retrievable  storage  installation  (MRS); 
and  each  director  and  responsible 
officer  of  such  a  ficensee;  and 

(2)  Each  individual,  corporation, 
partnership,  or  other  entity  doing 
business  vnthin  the  United  States,  and 
each  director  and  responsible  officer  of 
such  organization,  that  holds  a  permit  or 
license  imder  part  52  of  this  chapter  or 
constructs  a  production  or  utilization 
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fecillty  licensed  for  the  manufacture, 
construction,  or  operation  pursuant  to 
part  50  or  part  52  of  this  chapter,  an 
ISFSI  for  the  storage  of  spentfuel 
licensed  pursuant  to  part  72  of  this 
chapter,  an  MRS  for  the  storage  of  spent 
fuel  or  high-level  radioactive  waste 
pursuant  to  part  72  of  this  chapter,  or 
a  geologic  repository  for  the  disposal  of 
high-level  radioactive  waste  under  part 
60  or  63  of  this  chapter;  or  supplies 
basic  components  for  a  facility  or 
activity  licensed,  other  than  for  export, 
under  parts  30,  40,  50,  52,  60,  61,  63,  70. 
71,  or  part  72  of  this  chapter. 

(b)  For  persons  licensed  to  construct 
a  facility  under  either  a  construction 
permit  issued  under  §  50.23  of  this 
chapter  or  a  combined  license  issued 
imder  §  52.227  of  this  chapter,  or 
approved  to  hold  a  permit  for  a  site  or 
sites  for  one  or  more  nuclear  power 
facilities  imder  §  52.24  of  this  chapter, 
evaluation  of  potential  defects  and 
failures  to  comply  and  reporting  of 
defects  and  failures  to  comply  under 

§  50.55(e)  of  this  chapter  satisfies  each 
person's  evaluation,  notification,  and 
reporting  obligation  to  report  defects 
and  failures  to  comply  under  this  part 
and  the  responsibility  of  individual 
directors  and  responsible  officers  of 
such  licensees  to  report  defects  under 
section  206  of  the  Energy 
Reorganization  Act  of  1974. 

(c)  For  persons  licensed  to  operate  a 
nuclear  power  plant  under  part  50  or 
part  52  of  this  chapter,  evaluation  of 
potential  defects  and  appropriate 
reporting  of  defects  under  §§  50.72. 
50.73  or  §  73.71  of  this  chapter  satisfies 
each  person's  evaluation,  notification, 
and  reporting  obligation  to  report 
defects  imder  this  part  and  the 
responsibility  of  individual  directors 
and  responsible  officers  of  such 
licensees  to  report  defects  under  section 
206  of  the  Energy  Reorganization  Act  of 
1974. 

***** 

16.  Section  21.3  is  revised  to  read  as 
follows: 

§21.3    Definitions. 

As  used  in  this  part: 

Basic  component.  (l)(i)  When  applied 
to  nuclear  power  plants  licensed 
pursuant  to  10  CFR  part  50  or  part  52 
of  this  chapter,  basic  component  means 
a  structure,  system,  or  component,  or 
part  thereof  that  affects  its  safety 
function  necessary  to  assure: 

(A)  The  integrity  of  the  reactor  coolant 
pressure  boundary; 

(B)  The  capability  to  shut  down  the 
reactor  and  maintain  it  in  a  safe 
shutdown  condition;  or 

(C)  The  capability  to  prevent  or 
mitigate  the  consequences  of  accidents 


which  could  result  in  potential  offsite 
exposures  comparable  to  those  referred 
to  in  §  50.34(a)(1),  §  50.67(b)(2),  or 
§  100.11  of  this  chapter,  as  applicable. 

(ii)  Basic  components  are  items 
designed  and  manufactxu^  under  a 
quality  assurance  program  complying 
with  10  CFR  part  50,  appendix  B,  or 
commercial  grade  items  which  have 
successfully  completed  the  dedication 
process. 

(2)  When  applied  to  other  facilities 
and  when  applied  to  other  activities 
licensed  pursuant  to  10  CFR  parts  30, 
40,  50  (other  than  nuclear  power 
plants),  60,  61.  63,  70,  71,  or  72  of  this 
chapter,  basic  component  means  a 
structure,  system,  or  component,  or  part 
thereof  that  affects  their  safety  function, 
that  is  directiy  procured  by  the  licensee 
of  a  facility  or  activity  subject  to  the 
regulations  in  this  part  and  in  which  a 
defect  or  failure  to  comply  with  any 
applicable  regulation  in  this  chapter, 
order,  or  license  issued  by  the 
Commission  could  create  a  substantial 
safety  hazard. 

(3)  In  all  cases,  basic  component 
includes  safety-related  design,  analysis, 
inspection,  testing,  fabrication, 
replacement  of  parts,  or  consulting 
services  that  are  associated  with  the 
component  hardware  whether  these 
services  are  performed  by  the 
component  supplier  or  others. 

Commercial  grade  item.  (1)  When 
applied  to  nuclear  power  plants 
licensed  pursuant  to  10  CFR  part  50  or 
part  52,  commercial  grade  item  means  a 
structure,  system,  or  component,  or  part 
thereof  that  affects  its  safety  function, 
that  was  not  designed  and  manufactiu-ed 
as  a  basic  component.  Commercial  grade 
items  do  not  include  items  where  the 
design  and  manufactiu-ing  process 
require  in-process  inspections  and 
verifications  to  ensure  that  defects  or 
failures  to  comply  are  identified  and 
corrected  (i.e..  one  or  more  critical 
characteristics  of  the  item  cannot  be 
verified). 

(2)  When  applied  to  facilities  and 
activities  licensed  pursuant  to  10  CFR 
parts  30.  40,  50  (other  than  nuclear 
power  plants).  60.  61.  63,  70.  71.  or  72. 
commercial  grade  item  means  an  item 
that  is: 

(i)  Not  subject  to  design  or 
specification  requirements  that  are 
unique  to  those  facilities  or  activities; 

(ii)  Used  in  applications  other  than 
those  facilities  or  activities;  and 

(iii)  To  be  ordered  from  the 
manufacturer/supplier  on  the  basis  of 
specifications  set  forth  in  the 
manufacturer's  published  product 
description  (for  example,  a  catalog). 


Commission  means  the  Nuclear 
Regulatory  Commission  or  its  duly 
authorized  representatives. 

Constructing  or  construction  means 
the  analysis,  design.  manu&ctiu«, 
fabrication,  placement,  erection, 
installation,  modification,  inspection,  or 
testing  of  a  facility  or  activity  which  is 
subject  to  the  regulations  in  this  part 
and  consulting  services  related  to  the 
facility  or  activity  that  are  safety  related. 

Critical  characteristics.  When  applied 
to  nuclear  power  plants  licensed 
pursuant  to  10  CFR  part  50  or  part  52, 
critical  characteristics  are  those 
important  design,  material,  and 
performance  characteristics  of  a 
commercial  grade  item  that,  once 
verified,  will  provide  reasonable 
assurance  that  the  item  will  perform  its 
intended  safety  function. 

Dedicating  entity.  When  applied  to 
nuclear  power  plants  licensed  pursuant 
to  10  CFR  part  50  or  part  52.  dedicating 
entity  means  the  organization  that 
performs  the  dedication  process. 
Dedication  may  be  performed  by  the 
manufacturer  of  the  item,  a  third-party 
dedicating  entity,  or  the  licensee.  The 
dedicating  entity,  pursuant  to  §  21.21(c) 
of  this  part,  is  responsible  for 
identifying  and  evaluating  deviations, 
reporting  defects  and  failures  to  comply 
for  the  dedicated  item,  and  maintaining 
auditable  records  of  the  dedication 
process. 

Dedication.  (1)  When  applied  to 
nuclear  power  plants  licensed  pursuant 
to  10  CFR  part  50  or  part  52,  dedication 
is  cm  acceptance  process  imdertaken  to 
provide  reasonable  assiuance  that  a 
commercial  grade  item  to  be  used  as  a 
basic  component  will  perform  its 
intended  safety  function  and,  in  this 
respect,  is  deemed  equivalent  to  an  item 
designed  and  manufactured  under  a  10 
CFR  part  50,  appendix  B,  quality 
assuirance  program.  This  assiu-ance  is 
achieved  by  identifying  the  critical 
characteristics  of  the  item  and  verifying 
their  acceptability  by  inspections,  tests, 
or  analyses  performed  by  the  purchaser 
or  third-party  dedicating  entity  after 
delivery,  supplemented  as  necessary  by 
one  or  more  of  the  following: 
commercial  grade  surveys;  product 
inspections  or  witness  at  holdpoints  at 
the  manufacturer's  facility,  and  analysis 
of  historical  records  for  acceptable 
performance.  In  all  cases,  the  dedication 
process  must  be  conducted  in 
accordance  with  the  applicable 
provisions  of  10  CFR  part  50,  appendix 
B.  The  process  is  considered  complete 
when  the  item  is  designated  for  use  as 
a  basic  component. 

(2)  When  applied  to  facilities  and 
activities  licensed  pursuant  to  10  CFR 
parts  30,  40.  50  (other  than  nuclear 
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Sower  plants),  60,  61,  63,  70,  71,  or  72, 
edication  occurs  after  receipt  when 
that  item  is  designated  for  use  as  a  basic 
component. 

Defect  means:  (1)  A  deviation  in  a 
basic  component  delivered  to  a 
purchaser  for  use  in  a  facility  or  an 
activity  subject  to  the  regulations  in  this 
part  if,  on  the  basis  of  an  evaluation,  the 
deviation  could  create  a  substantial 
■  safety  hazard;  or 

(2)  The  installation,  use,  or  operation 
of  a  basic  component  containing  a 
defect  as  defined  in  this  section;  or 
I    (3)  A  deviation  in  a  portion  of  a 
facility  subject  to  the  construction 
permit  or  manufactimng  licensing 
requirements  of  part  50  or  part  52  of  this 
phapter  provided  the  deviation  coiUd, 
jon  the  basis  of  an  evaluation,  create  a 
substantial  safety  hazard  and  the 
portion  of  the  facility  containing  the 
deviation  has  been  offered  to  the 
purchaser  for  acceptance;  or 
i    (4)  A  condition  or  circumstance 
involving  a  basic  component  that  could 
contribute  to  the  exceeding  of  a  safety 
limit,  as  defined  in  the  technical 
specifications  of  a  license  for  operation 
issued  pursuant  to  part  50  or  part  52  of 
this  chapter. 

!  Deviation  means  a  departure  fiDm  the 
technical  requirements  included  in  a 
procurement  document. 

Director  means  an  individual, 
appointed  or  elected  according  to  law, 
who  is  authorized  to  manage  and  direct 
the  affairs  of  a  corporation,  partnership 
or  other  entity.  In  the  case  of  an 
individual  proprietorship,  director 
■  ikieans  the  individual. 

Discovery  means  the  completion  of 
the  documentation  first  identifying  the 
existence  of  a  deviation  or  failure  to 
comply  potentially  associated  with  a 
substantial  safety  hazard  within  the 
evaluation  procediues  discussed  in 
§21.21(a). 

Evaluation  means  the  process  of 
determining  whether  a  particular 
deviation  could  create  a  substantial 
hazard  or  determining  whether  a  failure 
to  comply  is  associated  with  a 
substantial  safety  hazard. 

Notification  means  the  telephonic 
communication  to  the  NRC  Operations 
Center  or  written  transmittal  of 
information  to  the  NRC  Document 
Control  Desk. 

I  Operating  or  operation  means  the 
(^eration  of  a  facility  or  the  conduct  of 
a  licensed  activity  which  is  subject  to 
the  regulations  in  this  part  and 
consulting  services  related  to  operations 
that  are  safety  related. 

I  Procurement  document  means  a 
contract  that  defines  the  requirements 
which  facilities  or  basic  components 


must  meet  in  order  to  be  considered 
acceptable  by  the  purchaser. 

Responsible  officer  means  the 
president,  vice-president  or  other 
individual  in  the  organization  of  a 
corporation,  partnership,  or  other  entity 
who  is  vested  with  executive  authority 
over  activities  subject  to  this  part. 

Substantial  safety  hazard  means  a 
loss  of  safety  function  to  the  extent  that 
there  is  a  major  reduction  in  the  degree 
of  protection  provided  to  public  health 
and  safety  for  any  facility  or  activity 
licensed,  other  than  for  export,  pursuant 
to  parts  30,  40,  50,  52,  60,  61,  63,  70, 
71 ,  or  72  of  this  chapter. 

Supplying  or  supplies  means 
contractually  responsible  for  a  basic 
component  used  or  to  be  used  in  a 
facility  or  activity  which  is  subject  to 
the  regulations  in  this  part. 

17.  Section  21.21  is  revised  to  read  as 
follows: 

'S  21 J21    Notification  of  failure  to  comply  or 
existence  of  a  defect  and  its  evaluation. 

(a)  Each  individual,  corporation, 
partnership,  dedicating  entity,  or  other 
entity  subject  to  the  regidations  in  this 
part  shall  adopt  appropriate  procedures 
to— 

(1)  Evaluate  deviations  and  failures  to 
comply  to  identify  defects  and  failures 
to  comply  associated  with  substantial 
safety  hazards  as  soon  as  practicable, 
and,  except  as  provided  in  paragraph 
(a)(2}  of  this  section,  in  all  cases  within 
60  days  of  discovery,  in  order  to  identify 
a  reportable  defect  or  failure  to  comply 
that  could  create  a  substantial  safety 
hazard,  were  it  to  remain  uncorrected, 
and 

(2)  Ensure  that  if  an  evaluation  of  an 
identified  deviation  or  failure  to  comply 
potentially  associated  with  a  substantial 
safety  hazard  cannot  be  completed 
within  60  days  from  discovery  of  the 
deviation  or  failure  to  comply,  an 
interim  report  is  prepared  and 
submitted  to  the  Commission  through  a 
director  or  responsible  officer  or 
designated  person  as  discussed  in 

§  21.21(d)(5).  The  interim  report  should 
describe  the  deviation  or  failure  to 
comply  that  is  being  evaluated  and 
should  also  state  when  the  evaluation 
will  be  completed.  This  interim  report 
must  be  submitted  in  writing  within  60 
days  of  discovery  of  the  deviation  or 
failure  to  comply. 

(3)  Ensure  that  a  director  or 
responsible  officer  subject  to  the 
regulations  of  this  part  is  informed  as 
soon  as  practicable,  and,  in  all  cases, 
within  the  5  working  days  after 
completion  of  the  evaluation  described 
in  §  21.21(a)(1)  if  the  construction  or 
operation  of  a  facihty  or  activity,  or  a 


basic  component  supplied  for  such 
facility  or  activity — 

(i)  Fails  to  comply  with  the  Atomic 
Energy  Act  of  1954,  as  amended,  or  any 
applicable  rule,  regulation,  order,  or 
license  of  the  Commission  relating  to  a 
substantial  safety  hazard,  or 

(ii)  Contains  a  defect. 

(b)  If  the  deviation  or  failure  to 
comply  is  discovered  by  a  supplier  of 
basic  components,  or  services  associated 
with  basic  components,  and  the 
supplier  determines  that  it  does  not 
have  the  capability  to  perform  the 
evaluation  to  determine  if  a  defect 
exists,  then  the  supplier  must  inform 
the  purchasers  or  affected  licensees 
within  five  working  days  of  this 
determination  so  thiat  the  purchasers  or 
affected  licensees  may  evaluate  the 
deviation  or  failure  to  comply,  piu^uant 
to  §  21.21(a). 

(c)  A  dedicating  entity  is  responsible 
for — 

(1)  Identifying  and  evaluating 
deviations  and  reporting  defects  and 
failures  to  comply  associated  with 
substantial  safety  hazards  for  dedicated 
items;  emd 

(2)  Maintaining  auditable  records  for 
the  dedication  process. 

(d)(1)  A  director  or  responsible  officer 
subject  to  the  regulations  of  this  part  or 
a  person  designated  under  §  21.21(d)(5) 
must  notify  the  Commission  when  he  or 
she  obtains  information  reasonably 
indicating  a  failure  to  comply  or  a  defect 
affecting — 

(i)  The  construction  or  operation  of  a 
facility  or  an  activity  within  the  United 
States  that  is  subject  to  the  licensing 
requirements  under  parts  30,  40,  50,  52, 
60,  61,  63,  70,  71,  or  72  of  this  chapter 
and  that  is  within  his  or  her 
organization's  responsibility;  or 

(ii)  A  basic  component  that  is  within 
his  or  her  organization's  responsibility 
and  is  supplied  for  a  facihty  or  an 
activity  within  the  United  States  that  is 
subject  to  the  licensing  requirements 
under  parts  30,  40,  50,  52,  60,  61,  63,  70. 
71,  or  72  of  this  chapter. 

(2)  The  notificaUon  to  NRC  of  a  failure 
to  comply  or  of  a  defect  under 
paragraph  (d)(1)  of  this  section  and  the 
evaluation  of  a  failure  to  comply  or  a 
deviation  under  paragraph  (a)(1)  of  this 
section,  are  not  required  if  the  director 
or  responsible  officer  has  actual 
knowledge  that  the  Commission  has 
been  notified  in  writing  of  the  defect  or 
the  failiue  to  comply. 

(3)  Notification  required  by  paragraph 
(d)(1)  of  this  section  must  be  made  as 
follows — 

(i)  Initial  notification  by  facsimile, 
which  is  the  preferred  method  of 
notification,  to  the  NRC  Operations 
Center  at  (301)  816-5151  or  by 
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telephone  at  (301)  816-5100  within  two 
days  following  receipt  of  information  by 
the  director  or  responsible  corporate 
officer  under  paragraph  (a)(3)  of  this 
section,  on  the  identification  of  a  defect 
or  a  failure  to  comply.  Verification  that 
the  facsimile  has  been  received  should 
be  made  by  calling  the  NfRC  Operations 
Center.  This  paragraph  does  not  apply 
to  interim  reports  described  in 
§  21.21(a)(2). 

(ii)  Written  notification  to  the  NRC  at 
the  address  specified  in  §  21.5  within  30 
days  following  receipt  of  information  by 
the  director  or  responsible  corporate 
officer  under  paragraph  (a)(3)  of  this 
section,  on  the  identification  of  a  defect 
or  a  failure  to  comply. 

(4)  The  written  report  required  by  this 
paragraph  must  include,  but  need  not  be 
limited  to,  the  following  information,  to 
the  extent  known: 

(i)  Name  and  address  of  the 
individual  or  individuals  informing  the 
Commission. 

(ii)  Identification  of  the  facility,  the 
activity,  or  the  basic  component 
supplied  for  such  facility  or  such 
activity  within  the  United  States  which 
fails  to  comply  or  contains  a  defect. 

(iii)  Identification  of  the  firm 
constructing  the  facility  or  supplying 
the  basic  component  which  fails  to 
comply  or  contains  a  defect. 

(iv)  Nature  of  the  defect  or  failure  to 
comply  and  the  safety  hazard  which  is 
created  or  could  be  created  by  such 
defect  or  failure  to  comply. 

(v)  The  date  on  which  the  information 
of  such  defect  or  failure  to  comply  was 
obtained. 

(vi)  In  the  case  of  a  basic  component 
which  contains  a  defect  or  fails  to 
comply,  the  number  and  location  of  all 
such  components  in  use  at,  supplied  for, 
or  being  supplied  for  one  or  more 
facilities  or  activities  subject  to  the 
regulations  in  this  part. 

(vii)  The  corrective  action  which  has 
been,  is  being,  or  will  be  taken;  the 
name  of  the  individual  or  organization 
responsible  for  the  action;  and  the 
length  of  time  that  has  been  or  will  be 
taken  to  complete  the  action. 

(viii)  Any  advice  related  to  the  defect 
or  failure  to  comply  about  the  facility, 
activity,  or  basic  component  that  has 
been,  is  being,  or  will  be  given  to 
purchasers  or  licensees. 

(5)  TTie  director  or  responsible  officer 
may  authorize  an  individual  to  provide 
the  notification  required  by  this 
paragraph,  provided  that,  this  shall  not 
relieve  the  director  or  responsible 
officer  of  his  or  her  responsibility  imder 
this  paragraph. 

(e)  Individuals  subject  to  this  part 
may  be  required  by  the  Commission  to 
supply  additional  information  related  to 


a  defect  or  failure  to  comply. 
Commission  action  to  obtahi  additional 
information  may  be  based  on  reports  of 
defects  fixim  other  reporting  entities. 

PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FAaUTIES 

18.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102.  103, 104,  105,  161, 
182,  183,  186,  189,  68  SUt.  936,  938,  948, 
953,  954,  955,  956,  as  amended,  sec.  234.  83 
Stat.  444,  as  amended  (42  U.S.C.  2132,  2133, 
2134,  2135,  2201,  2232,  2233,  2239,  2282); 
seGS.  201,  as  amended,  202,  206,  88  Stat. 
1242,  as  amended,  1244,  1246  (42  U.S.C. 
5841,5842,5846). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951,  as  amended  by 
Pub.  L.  102-486,  sec.  2902. 106  Stat.  3123  (42 
U.S.C.  5851).  Section  50.10  also  issued  under 
sees.  101,  185,  68  Stat.  936,  955,  as  amended 
(42  U.S.C.  2131,  2235):  sec.  102,  Pub.  L.  91- 
190,  83  Stat.  853  (42  U.S.C.  4332).  Sections 
50.13,  50.54(dd),  and  50.103  also  issued 
under  sec.  108,  68  Stat.  939,  as  amended  (42 
U.S.C.  2138).  Sections  50.23,  50.35,  50.55, 
and  50.56  also  issued  under  sec.  185,  68  Stat. 
955  (42  U.S.C.  2235).  Sections  50.33a,  50.55a 
and  Appendix  Q  also  issued  under  sec.  102, 
Pub.  L.  91-190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued  under 
Pub.  L.  97-415,  96  Stat.  2073  (42  U.S.C. 
2239).  Section  50.78  also  issued  under  sec. 
122,  68  Stat.  939  (42  U.S.C.  2152).  SecUons 
50.80-50.81  also  issued  under  sec.  184,  68 
Stat.  954,  as  amended  (42  U.S.C.  2234). 
Appendix  F  also  issued  under  sec.  187,  68 
Stat.  955  (42  U.S.C.  2237). 

19.  In  §  50.8,  paragraph  (b)  is  revised 
to  read  as  follows: 

§50.8    Information  collection 
requirements:  0MB  approval. 

***** 

(b)  The  approved  information 
collection  requirement  contained  in 
this  part  appear  in  §§  50.30,  50.33, 
50.33a,  50.34,  50.34a,  50.35,  50.36, 
50.36a,  50.36b,  50.44,  50.46,  50.47, 
50.48,  50.49,  50.54,  50.55,  50.55a,  50.59, 
50.60,  50.61,  50.62,  50.63,  50.64,  50.65, 
50.66.  50.68,  50.71.  50.72.  50.74,  50.75, 
50.80,  50.82,  50.90,  50.91,  50.120,  and 
appendices  A,  B.  E.  G,  H,  I,  J,  K,  R.  and 
S  to  this  part. 
•        *        *        *        * 

20.  In  §  50.109.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§50.109    Backfltting. 

(a)(1)  Backfitting  is  defined  as  the 
modification  of  or  addition  to  systems, 
structures,  components,  or  design  of  a 
facility;  or  the  design  approval  or 
manufacturing  license  for  a  facility;  or 
the  procedures  or  organization  required 
to  design,  construct  or  operate  a  facility; 
any  of  which  may  result  from  a  new  or 
amended  provision  in  the  Commission 


rules  or  the  imposition  of  a  regulatory 
staff  position  interpreting  the 
Commission  rules  that  is  either  new  or 
different  bom  a  previously  applicable 
staff  position  after: 

(i)  The  date  of  issuance  of  the 
construction  permit  for  the  facility  for 
facilities  having  construction  permits 
issued  after  October  21, 1985;  or 

(ii)  Six  months  before  the  date  of 
docketing  of  the  operating  license 
application  for  the  facility  for  facilities 
having  construction  permits  issued 
before  October  21,  1985;  or 

(iii)  The  date  of  issuance  of  the 
operating  license  for  the  facility  for 
facilities  having  operating  licenses;  or 

(iv)  The  date  of  issuance  of  the  design 
approval  under  subpart  E  of  part  52  of. 
this  chapter; 

(v)  The  date  of  issuance  of  a 
manufactvuing  license  imder  subpart  H 
of  part  52  of  this  chapter; 

(vi)  The  date  of  issuance  of  the  first 
construction  permit  issued  for  a 
duplicate  design  imder  subpart  I  of  part 
52  of  this  chapter;  or 

(vii)  The  date  of  issuance  of  a 
combined  license  under  subpart  G  of 
part  52  of  this  chapter,  provided  that  if 
the  combined  license  references  an  early 
site  permit,  the  provisions  in  §  52.39 
apply  with  respect  to  the  site 
characteristics,  terms,  and  conditions  of 
the  early  site  permit.  If  the  combined 
license  references  an  early  site  review, 
the  provisions  in  §  52.47  apply  with 
respect  to  the  staff  site  report.  If  the 
combined  license  references  a  design 
certification  rule,  the  provisions  in 
§  52.127(a)  apply  with  respect  to  the 
design  matters  resolved  in  the  design 
certification. 
***** 

Appendix  M  to  Part  50    [Removed] 

21.  Appendix  M  to  Part  50  is 
removed. 

Appendix  N  to  Part  50    [Removed] 

22.  Appendix  N  to  Part  50  is  removed. 
Appendix  O  to  Part  50    [Removed] 

23.  Appendix  O  to  Part  50  is  removed. 
Appendix  Q  to  Part  50    [Removed] 

24.  Appendix  Q  to  Part  50  is  removed. 

PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  UCENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

25.  The  authority  citation  for  Part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.' 948,  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953,  (42  use.  2201.  2297f);  sees.  201,  as 
amended,  202.  88  Stat.  1242.  as  amended. 
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1244  (42  U.S.C.  5841,  5842).  Subpart  A  also 
issued  under  National  Environmental  Policy 
Act  of  1969,  sees.  102. 104. 105.  83  Stat.  853- 
854,  as  amended  (42  U.S.C.  4332,  4334, 
4335);  and  Pub.  L.  95-604,  Title  D.  92  Stat. 
3033-3041.  and  sec.  193.  Pub.  L.  101-575. 
104  Stat.  2835  (42  U.S.C.  2243).  Sections 
51.20.  51.30,  51.60,  51.80.  and  51.97  also 
issued  under  sees.  135, 141.  Pub.  L.  97-425. 
96  Stat.  2232,  2241,  and  sec.  148,  Pub.  L. 
100-203.  101  Stat.  1330-223  (42  U.S.C. 
10155.  10161.  10168).  Section  51.22  also 
issued  under  sec.  274,  73  Stat.  688,  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982,  sec.  121,  96  Stat.  2228  (42  U.S.C. 
10141).  Sections  51.43,  51.67,  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982, 
sec.  114(f),  96  Stat.  2216,  as  amended  (42 
U.S.C.  10134(f)). 

!  26.  In  §  51.20,  paragraph  (b)(6)  is. 
revised  to  read  as  follows: 

§  51 .20    Criteria  for  and  identification  of 
iicensing  and  regulatory  actions  requiring 
environmental  impact  statements. 

•   ,      *         *         *         * 

(b)*  *  *  , 

(6)  Issuance  of  a  Hcense  to 
manufacture  pursuant  to  Subpart  H  of 
Part  52  of  this  chapter. 


27.  Part  52  is  revised  to  read  as 
follows: 

PART  52— ADDITIONAL  LICENSING 
PROCESSES  FOR  NUCLEAR  POWER 
PLANTS 
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General  F*rovisions 

Sec. 

52.1     Scope. 
'  52.3    Definitions. 
52.5    Applicability  of  10  CFR  Part  50 

provisions. 
52.8    Information  collection  requirements: 
I    OMB  approval. 

subpart  A— Early  Site  Permits 

52.11     Scope  of  subpart. 

52.13    Relationship  to  Subpart  F  of  10  CFR 

Part  2  and  Subpart  B  of  this  part. 
52.15    Filing  of  applications. 

52.17  Contents  of  applications. 

52.18  Standards  for  review  of  applications. 

52.19  Applicability  of  NRC  requirements. 
52.21     Hearings. 

52.23  Referral  to  the  ACRS. 

52.24  Issuance  of  early  site  permit. 

52.25  Extent  of  activities  permitted. 

52.27  Diu-ation  of  permit. 

52.28  Transfer  of  early  site  permit. 

52.29  Application  for  renewal. 
52.31    Criteria  for  renewal. 
52,33    Duration  of  renewal. 

52.35    Use  of  site  for  other  purposes. 

52.37    Reporting  of  defects  and 

noncompliance;  revocation,  suspension, 
modification  of  permits  for  cause. 

52J39    Finality  of  early  site  permit 
determinations. 

Subpart  B— Early  Site  Reviews 

52.41     Scope  of  subpart. 


52.43  Filing  and  contents  of  applications. 

52.45  Notice  of  application. 

52.46  Referral  to  the  ACRS. 

52.47  Issuance  of  site  report. 

52.49  Relationship  to  other  subparts. 

Subpart  C— {ReMfved] 

Subpart  D— Standard  Design  Certifications 

52.101     Scope  of  subpart. 

52 . 1 03    Relationship  to  other  subparts. 

52.105     Filing  of  applications. 

52.107    Contents  of  applications. 

52.109    Standards  for  review  of  applications. 

52.111     Applicability  of  NRC  requirements. 

52.113    Administrative  review  of 

applications. 
52.115    Refeixal  to  the  ACRS. 
52.117    Issuance  of  standard  design 

certification. 
52.119    Duration  of  certification. 
52.121     Application  for  renewal. 
52.123    Criteria  for  renewal. 
52.125    Duration  of  renewal. 
52.127    Finality  of  standard  design 

certifications. 

Subpart 

52.131 
52.133 
52.135 
52.137 
52.139 
52.141 
52.143 


Subpart 


E— Standard  Design  Approvals 

Scope  of  subpart. 
Filing  of  applications. 
Contents  of  applications. 
Referral  to  the  ACRS. 
Staff  approval  of  design. 
Finality  of  the  design  approval. 
Information  requests. 

F— [Reserved] 


Subpart  G— Combined  Licenses 

52.201     Scope  of  subpart. 

52.203    Relationship  to  other  subparts. 

52.205    Filing  of  applications. 

52.207    Contents  of  applications;  general 

information. 
52.209    Contents  of  applications;  training 

and  qualification  of  nuclear  power  plant 

personnel. 
52.211    Contents  of  applications:  technical 

information. 
52.213    Standards  for  review  of  applications. 
52.215    Applicability  of  NRC  requirements. 
52.217    Administrative  review  of 

applications. 
52.219    Referral  to  the  ACRS. 
52.221    Environmental  review.  " 
52.223    Authorization  to  conduct  site 

activities. 
52.225    Exemptions  and  variances. 
52.227    Issuance  of  combined  licenses. 
52.229    Inspection  during  construction. 
52.231    Operation  under  a  combined 

license. 

Subpart  H— Manufacturing  Licenses 

52.241     Scope  of  subpart. 
52.243    Relationship  to  other  subparts. 
52.245    Filing  and  contents  of  applications. 
52.247    Standards  for  review  of  applications. 
52.249    Applicability  of  NRC  requirements. 
52.251    Referral  to  the  ACRS. 
52.253    Issuance  of  manufactvuring  license. 
52.255    Duration  of  design  approval. 
52.257    Finality  of  the  manufacturing 
license. 

Subpart  ^-Duplicate  Design  Licenses 

52.261     Scope  of  subpart. 

52.263    Relationship  to  other  subparts. 


52.265    Filing  and  contents  of  applications. 

Sut>part  J— {Reserved] 

Subpart  K— [Reserved] 

Subpart  L— [Reserved] 

Subpart  M— Enforcement 

52.401     Violations. 

52.403    Criminal  penalties. 

APPENDIX  A— Design  Certification     ' 
Rule  for  the  U.S.  Advanced  Boiling 
Water  Reactor 

APPENDDC  B— Design  Certification  Rule 
for  the  System  80+  Design 

APPENDIX  C— Design  Certification  Rule 
for  the  AP600  Design 

Authority:  Sees.  103, 104, 161, 182, 183, 
186.  189.  68  Stat.  936.  948.  953.  954.  955. 
956.  as  amended,  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2133.  2201,  2232,  2233. 
2236.  2239,  2282);  sees.  201,  202,  206.  88 
Stat.  1242. 1244;  1246.  as  amended  (42  U.S.C. 
5841.5842,5846). 

General  Provisions 

§52.1    Scope. 

This  part  governs  the  issuance  of  early 
site  permits  and  staff  site  reports,  design 
approvals  and  certifications,  and 
combined,  manufactiuing,  and 
duplicate  design  licenses  for  nuclear 
power  facilities  licensed  imder  section 
103  or  104b  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (68  Stat.  919).  gnd 
Title  n  of  the  Energy  Reorganization  Act 
of  1974  (88  Stat.  1242).  This  part  also 
gives  notice  to  all  persons  who 
knowingly  provide  to  any  licensee, 
holder  of.  or  applicant  for  an  approval, 
certification,  permit,  site  report,  or 
Ucense,  or  to  a  contractor, 
subcontractor,  or  consultant  of  any  of 
them,  components,  equipment, 
materials,  or  other  goods  or  services, 
that  relate  to  the  activities  of  a  licensee, 
holder  of,  or  applicant  for  an  approval, 
certification,  permit,  site  report,  or 
license,  subject  to  this  part,  that  they 
may  be  individually  subject  to  NRC 
enforcement  action  for  violation  of  the 
provisions  in  10  CFR  50.5. 

§52.3    Definitions. 

(a)  As  used  in  this  part — 

Combined  license  means  a  combined 
construction  permit  and  operating 
license  with  conditions  for  a  nuclear 
power  facihty  issued  pursuant  to 
subpart  C  of  this  part. 

Early  site  permit  means  a  Commission 
approval,  issued  pursuant  to  subpart  A 
of  this  part,  for  a  site  or  sites  for  one  or 
more  nuclear  power  faciUties. 

Modular  design  mekas  a  nuclear 
power  station  that  consists  of  two  or 
more  essentially  identical  nuclear 
reactors  (modules),  where  each  modide 
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is  a  separate  nuclear  reactor  capable  of 
being  safely  operated  independent  of 
the  state  of  completion  or  operating 
condition  of  any  other  module  co- 
located  on  the  same  site,  even  though 
the  nuclear  power  station  may  have 
some  shared  or  common  systems. 
Prototype  plant  means  a  nuclear 
reactor  that  is  used  to  test  design 
features,  such  as  the  testing  required  by 
§  52.107(b)(2).  The  prototype  plant  is 
similar  to  the  first-of-a-kind  or  standard 
plant  design  in  all  features  and  size,  but 
may  include  additional  safety  features 
to  protect  the  public,  the  plant  staff,  and 
the  plant  itself  from  the  possible 
consequences  of  accidents  during  the 
testing  period. 

Standard  design  means  a  design 
which  is  sufficiently  detailed  and 
complete  to  support  certification  in 
accordance  with  subpart  B  of  this  part, 
and  which  is  usable  for  a  multiple 
number  of  units  or  at  a  multiple  nimiber 
of  sites  without  reopening  or  repeating 
the  review. 

Standard  design  certification,  design 
certification,  or  certification  means  a 
Commission  approval,  issued  pursuant 
to  Subpart  B  of  this  part,  of  a  standard 
design  for  a  nuclear  power  facility.  A 
design  so  approved  may  be  referred  to 
as  a  certified  standard  design. 

(b)  All  other  terms  in  this  part  have 
the  meaning  set  out  in  10  CFR  50.2,  or 
section  1 1  of  the  Atomic  Energy  Act,  as 
applicable. 


§  52.5    Applicability  of  1 0  CFR  part  50 
provisions. 

Unless  otherwise  specifically 
provided  for  in  this  part,  §§  50.3.  50.4, 
50.5,  50.7,  50.9,  50.10,  50.11,  50.12, 
50.13,  50.50,  50.51,  50.52,  50.53,  50.54, 
50.55,  50.55a,  50,56,  50.57,  50.58,  50.59, 
50.70,  50.71,  50.72,  50.73,  50.74,  50.75, 
50.78.  50.80,  50.81,  50.82,  50.90,  50.91, 
50.92,  50.100,  50.101,  50.102,  50.103 
and  50.109  of  this  chapter  apply  to  a 
licensee,  holder  of,  or  applicant  for  an 
approval,  certification,  permit,  site 
report,  or  license  issued  under  this  part. 
A  licensee,  holder  of,  or  applicant  for  an 
approval,  certification,  permit,  site 
report,  or  license  issued  under  this  part 
shall  comply  with  dl  requirements  in 
these  provisions  that  are  otherwise 
applicable  to  applicants  or  licensees 
under  part  50  of  this  chapter. 

SS2.8    Information  collection 
requirenrtents:  0MB  approval.   ' 

(a)  The  Nuclear  Regulatory 
Commission  has  submitted  the 
information  collection  requirements 
contained  in  this  part  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  as  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 


The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  approved  the 
information  collection  requirements 
contained  in  this  part  under  Control 
Number  3150-0151. 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  52.15.  52.17, 
52.29,  52.35,  52.39,  52.45,  52.105. 
52.107,  52.111.  52.119,  52.121.  52.123. 
52.127,  52.205,  52.207,  52.209,  52.211, 
52.215,  52.223,  52.225,  52.229,  52.231. 
52.243,  and  Appendices  A,  B,  and  C. 

Subpart  A— Early  Site  Permits 

§52.11    Scope  of  subpart 

This  subpart  sets  out  the  requirements 
and  procedures  applicable  to 
Commission  issuance  of  early  site 
permits  for  approval  of  a  site  or  sites  for 
one  or  more  nuclear  power  facilities 
separate  from  the  filing  of  an 
application  for  a  construction  permit, 
combined  license,  or  duplicate  design 
license  for  such  a  facility. 


§52.13    Relationship  to  Sut>part  F  of  10 
CFR  Part  2  and  Subpart  B  of  this  part. 

The  procedures  of  this  subpart  do  not 
replace  those  set  out  in  subpart  F  of  10 
CFR  part  2  or  subpart  B  of  this  part. 
Subpart  F  of  10  CFR  part  2  applies  only 
when  an  early  partial  decision  of  site 
suitability  issues  is  sought  in 
connection  with  an  application  for  a 
permit  to  construct  certain  power 
facilities.  Subpart  B  of  this  part  applies 
only  when  NRC  staff  review  of  one  or 
more  site  suitability  issues  is  sought 
separately  from  and  prior  to  the 
submittal  of  an  application  for  a 
construction  permit,  combined  license, 
or  duplicate  design  license.  A  Staff  Site 
Report  issued  under  subpart  B  of  this 
part  in  no  way  affects  the  authority  of 
the  Commission  or  the  presiding  officer 
in  any  proceeding  under  Subparts  F  or 
G  of  10  CFR  part  2.  This  subpart  A 
applies  when  any  person  who  may 
apply  for  a  construction  permit  under 
10  CFR  part  50  or  for  a  combined 
license  under  part  52  seeks  an  early  site 
permit  bom  the  Commission  separately 
fit)m  an  application  for  a  construction 
permit  or  a  combined  license  for  a 
facility. 

§52.15    Riing  of  applications. 

(a)  Any  person  who  may  apply  for  a 
construction  permit  under  10  CFR  part 
50,  or  for  a  combined  license  under  this 
part,  may  file  an  application  for  an  early 
site  permit  with  the  Director  of  Nuclear 
Reactor  Regulation.  An  application  for 
an  early  site  permit  may  be  filed 
notwithstanding  the  fact  that  an 


application  for  a  construction  permit  or 
a  combined  license  has  not  been  filed  in 
connection  with  the  site  or  sites  for 
which  a  permit  is  sought. 

(b)  The  application  must  comply  with 
the  filing  requirements  of  10  CFR  50.30 
(a),  (b),  and  (f)  as  they  would  apply  to 
an  application  for  a  construction  permit. 
The  following  portions  of  10  CFR  50.4, 
which  is  referenced  by  10  CFR 
50.30(a)(1),  are  applicable:  Paragraphs 
(a),  (b)  (1)  (2)  (3),  (c).  (d),  and  (e). 

(c)  The  fees  associated  with  the  filing 
and  review  of  an  application  for  the 
initial  issuance  or  renewal  of  an  early 
site  permit  are  set  forth  in  10  CFR  part 
170. 

§52.17    Contente  of  applications. 

(a)(1)  The  application  must  contain 
the  information  required  by  10  CFR 
50.33(a)  through  (d),  the  information 
required  by  10  CFR  50.34  (a)(12)  and 
(b)(10),  and  to  the  extent  approval  of 
emergency  plans  is  sought  under 
paragraph  (b)(2)(ii)  of  this  section,  the 
information  required  by  §  50.33  (g)  and 
(j),  and  §  50.34  (b)(6)(v)  of  this  chapter. 
The  application  must  also  contain  a 
description  and  safety  assessment  of  the 
site  on  which  the  facility  is  to  be 
located.  The  assessment  must  contain 
an  analysis  and  evaluation  of  the  major 
structures,  systems,  and  components  of 
the  facility  that  bear  significantiy  on  the 
acceptability  of  the  site  imder  the 
radiological  consequence  evaluation 
factors  identified  in  §  50.34(a)(1)  of  this 
chapter.  Site  characteristics  must 
comply  with  part  100  of  this  chapter.  In 
addition,  the  application  should 
describe  the  following: 

(i)  The  specific  number,  type,  and 
thermal  power  level  of  the  facilities,  or 
range  of  possible  facilities,  for  which  the 
site  may  be  used; 

(ii)  The  boundaries  of  the  site; 

(iii)  The  proposed  general  location  of 
each  facility  on  the  site; 

(iv)  The  anticipated  maximum  levels 
of  radiological  and  thermal  effluents 
each  facility  will  produce; 

(v)  The  type  of  cooling  systems, 
intakes,  and  outflows  that  may  be 
associated  with  each  facility; 

(vi)  The  seismic,  meteorological, 
hydrologic,  and  geologic  characteristics' 
of  the  proposed  site; 

(vii)  The  location  and  description  of 
any  nearby  industrial,  military,  or 
transportation  facilities  and  routes;  and 

(viii)  The  existing  and  projected 
future  population  profile  of  the  area 
surrounding  the  site. 

(2)  A  complete  environmental  report 
as  required  by  10  CFR  51.45  and  51.50 
must  be  included  in  the  application, 
provided,  however,  that  such 
environmental  report  must  focus  on  the 


environmental  effects  of  construction 
and  operation  of  a  reactor,  or  reactors, 
which  have  characteristics  that  fall 
within  the  postulated  site  parameters, 
and  provided  further  that  Uie  report 
need  not  include  an  assessment  of  the 
benefits  (for  example,  need  for  power)  of 
the  proposed  action  or  an  evaluation  of 
alternative  energy  sources,  but  must 
include  an  evaluation  of  alternative  sites 
to  determine  whether  there  is  any 
obviously  superior  alternative  to  the  site 
proposed. 

I  (b)(1)  The  application  must  identify 
physical  characteristics  unique  to  the 
proposed  site,  such  as  egress  limitations 
from  the  area  surrounding  the  site,  that 
could  pose  a  significant  impediment  to 
the  development  of  emergency  plans. 
.    j  (2)  The  application  may  also  either: 
I  (i)  Propose  major  features  of  the 
emergency  plans,  such  as  the  exact  sizes 
of  the  emergency  planning  zones,  that 
can  be  reviewed  and  approved  by  NRC 
in  consultation  with  the  Federal 
Emergency  Management  Agency 
(FEMA)  in  the  absence  of  complete  and 
integrated  emergency  plans;  or 

(ii)  Propose  complete  and  integrated 
emergency  plans  for  review  and 
approval  by  the  NRC,  in  consultation 
with  FEMA,  in  accord  with  the 
applicable  provisions  of  10  CFR  50.47. 

(3)  Under  paragraphs  (b)(1)  and 
(b)(2)(i)  of  this  section,  the  application 
must  include  a  description  of  contacts 
and  arrangements  made  with  local, 
state,  and  Federal  governmental 
agencies  with  emergency  planning 
responsibilities. 

(i)  Under  the  option  set  forth  in 
paragraph  (b)(2)(ii)  of  this  section,  the 
applicant  shall  make  good  faith  efforts 
to  obtain  from  the  same  governmental 
agencies  certifications  that: 

(A)  The  proposed  emergency  plans 
aiB  practicable; 

ffi)  These  agencies  are  committed  to 
participating  in  any  further 
development  of  the  plans,  including  any 
required  field  demonstrations;  and 

(C)  These  agencies  are  conunitted  to 
executing  their  responsibilities  under 
th@  plans  in  the  event  of  an  emergency, 
(ii)  The  application  must  contain  any 
certifications  that  have  been  obtained.  If 
these  certifications  caimot  be  obtained, 
the  application  must  contain 
information,  including  a  utility  plan, 
sufficient  to  show  that  the  proposed 
plans  nonetheless  provide  reasonable 
assurance  that  adequate  protective 
measiues  can  and  will  be  taken,  in  the 
evrait  of  a  radiological  emergency  at  the 
sita 

(c)  If  the  applicant  wishes  to  be  able 
to  perform,  after  grant  of  the  early  site 
permit,  the  activities  at  the  site  allowed 
by  10  CFR  50.10(e)(1)  without  first 
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obtaining  the  separate  authorization 
required  by  that  section,  the  applicant 
shall  propose,  in  the  early  site  permit, 
a  plan  for  redress  of  the  site  in  the  event 
that  the  activities  are  performed  and  the 
site  permit  expires  before  it  is 
referenced  in  an  application  for  a 
construction  permit  or  a  combined 
license  issued  imder  Subpart  G  of  this 
part.  The  application  must  demonstrate 
that  there  is  reasonable  assurance  that 
redress  carried  out  under  the  plan  will 
achieve  an  environmentally  stable  and 
aesthetically  acceptable  site  suitable  for 
whatever  non-nuclear  use  may  conform 
with  local  zoning  laws. 

§52.18    Standards  for  review  or 
applications. 

Applications  filed  under  this  subpart 
will  be  reviewed  according  to  the 
applicable  standards  set  out  in  10  CFR 
Part  50  and  its  appendices  and  10  CFR 
part  100  as  they  apply  to  applications 
for  construction  permits  for  nuclear 
power  plants.  In  addition,  the 
Commission  shall  prepare  an 
environmental  impact  statement  during 
review  of  the  application,  in  accordance 
with  the  applicable  provisions  of  10 
CFR  Part  51,  provided,  however,  that 
the  draft  and  final  environmental 
impact  statements  prepared  by  the 
Commission  focus  on  the  environmental 
effects  of  construction  and  operation  of 
a  reactor,  or  reactors,  which  have 
characteristics  that  fall  within  the 
postulated  site  parameters,  and 
provided  further  that  the  statements 
need  not  include  an  assessment  of  the 
benefits  (for  example,  need  for  power)  of 
the  proposed  action  or  an  evaluation  of 
alternative  energy  sources,  but  must 
include  an  evaluation  of  alternative  sites 
to  determine  whether  there  is  any 
obviously  superior  alternative  to  the  site 
proposed.  The  Conmiission  shall 
determine,  after  consultation  with 
FEMA,  whether  the  information 
required  of  the  applicant  by 
§  52.17(b)(1)  shows  that  there  is  no 
significant  impediment  to  the 
development  of  emergency  plans, 
whether  any  major  features  of 
emergency  plans  submitted  by  the 
apphcant  under  §  52.17(b)(2)(i)  are 
acceptable,  and  whether  any  emergency 
plans  submitted  by  the  applicant  under 
§  52.17(b){2)(ii)  provide  reasonable 
assurance  that  adequate  protective 
measiues  can  and  will  be  taken  in  the 
event  of  a  radiological  emergency. 

§52.19    Applicability  of  NRC  requirements. 

(a)  An  applicant  shall  comply  with  all 
requirements  in  10  CFR  Chapter  I 
applicable  to  apphcants  for  construction 
permits  and  limited  work  authorizations 
under  10  CFR  50.10. 


(b)  A  holder  of  an  early  site  permit 
shall  comply  with  all  requirements  in 
10  CFR  Chapter  I  applicable  to  holders 
of  construction  permits  and  limited 
work  authorizations  under  10  CFR 
50.10. 

iS2^    Hearings. 

An  early  site  permit  is  a  partial 
construction  permit  and  is  therefore 
subject  to  all  procedural  requirements  in 
10  CFR  Part  2  which  are  applicable  to 
construction  permits,  including  the 
requirements  for  docketing  in  10  CFR 
2.101  (a)(l)-(4),  and  the  requirements  for 
issuance  of  a  notice  of  hearing  in  10 
CFR  2.104(a),  (b)(l)(iv)  and  (v),  (b)(2)  to 
the  extent  it  runs  parallel  to 
§2.104(b)(l)(iv)  and  (v),  and  (b)(3). 
However,  the  designated  sections  may 
not  be  construed  to  require  that  the 
environmental  report  or  draft  or  final 
environmental  impact  statement  include 
an  assessment  of  the  benefits  of  the 
proposed  action  or  an  evaluation  of 
alternative  energy  sources.  In  the 
hearing,  the  presiding  officer  shall  also 
determine  whether,  taking  into 
consideration  the  site  criteria  contained 
in  10  CFR  Part  100,  a  reactor,  or 
reactors,  having  characteristics  that  fall 
within  the  parameters  for  the  site  can  be 
constructed  and  operated  without 
undue  risk  to  the  health  and  safety  of 
the  public.  All  hearings  conducted  on 
applications  for  early  site  permits  filed 
under  this  part  are  governed  by  the 
procedures  contained  in  subpart  G  of  10 
CFR  part  2. 

§52.23    Referral  to  the  ACRS. 

The  Commission  shall  refer  a  copy  of 
the  application  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  The  ACRS  shall  report  on  those 
portions  of  the  application  which 
concern  safety. 

§52.24    Issuance  Of  earty  site  permit 

After  conducting  a  hearing  under 
§  52.21  of  this  subpart  and  receiving  the 
report  to  be  submitted  by  the  Advisory 
Committee  on  Reactor  Safeguards  imder 
§  52.23  of  this  subpart,  and  upon 
determining  that  an  application  for  an 
early  site  permit  meets  the  applicable 
standards  and  requirements  of  the 
Atomic  Energy  Act  and  the 
Commission's  regulations,  and  that 
notifications,  if  any,  to  other  agencies  or 
bodies  have  been  duly  made,  Ae 
Commission  shall  issue  an  early  site 
permit,  in  the  form  the  Commission 
deems  appropriate  and  necessary.  The 
early  site  permit  shall  specify  the  site 
parameters  and  the  terms  and 
conditions  of  the  early  site  permit. 
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§  52.25    Extent  of  activities  pennitted. 

(a)  If  an  early  site  permit  contains  a 
site  redress  plan,  the  holder  of  the 
permit,  or  the  applicant  for  a 
construction  permit  or  a  combined 
license  who  references  the  permit,  may 
perform  the  activities  at  the  site  allowed 
by  10  CFR  50.10(e)(1)  without  first 
obtaining  the  separate  authorization 
required  by  that  section,  if  the  final 
environmental  impact  statement 
prepared  for  the  permit  has  concluded 
that  the  activities  will  not  result  in  any 
significant  adverse  environmental 
impact  which  cannot  be  redressed. 

(b)  If  the  activities  permitted  by 
paragraph  (a)  of  this  section  are 
performed  at  any  site  for  which  an  early 
site  permit  has  been  granted,  and  the 
site  is  not  referenced  in  an  application 
for  a  construction  permit  or  a  combined 
license  issued  under  subpart  G  of  this 
part  while  the  permit  remains  valid, 

-  then  the  early  site  permit  must  remain 
in  effect  solely  for  the  purpose  of  site 
redress,  and  the  holder  of  the  permit 
shall  redress  the  site  In  accordance  with 
the  terms  of  the  site  redress  plan 
required  by  10  CFR  52.17(c).  If,  before 
redress  is  complete,  a  use  not  envisaged 
in  the  redress  plan  is  foimd  for  the  site 
or  parts  thereof,  the  holder  of  the  permit 
shall  carry  out  the  redress  plan  to  the 
greatest  extent  possible  consistent  with 
the  alternate  use. 

§52.27    Duration  of  permit. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  an  early  site  permit 
issued  under  this  subpart  may  be  valid 
for  not  less  than  ten  nor  more  than 
twenty  years  from  the  date  of  issuance, 

(b)(1)  An  early  site  permit  continues 
to  be  valid  beyond  the  date  of  expiration 
in  any  proceeding  on  a  construction 
permit  application  or  a  combined 
license  application  that  references  the 
early  site  permit  and  is  docketed  either 
before  the  date  of  expiration  of  the  early 
site  permit,  or,  if  a  timely  application 
for  renewal  of  the  permit  has  been  filed, 
before  the  Commission  has  determined 
whether  to  renew  the  permit. 

(2)  An  early  site  permit  also  continues 
to  be  valid  beyond  the  date  of  expiration 
in  any  proceeding  on  an  operating 
license  application  which  is  based  on  a 
construction  permit  that  references  the 
early  site  permit,  and  in  any  hearing 
held  under  10  CFR  52.231  before 
operation  begins  under  a  combined 
license  which  references  the  early  site 
permit. 

(c)  An  applicant  for  a  construction 
permit  or  combined  license  may,  at  its 
own  risk,  reference  in  its  application  a 
site  for  which  an  early  site  permit 
application  has  been  docketed  but  not 
granted. 


§  52^8    Transfer  of  early  site  permit 

An  application  to  transfer  an  early  site 
permit  will  be  processed  under  10  CFR 
50.80. 

§  52.29    Application  for  renewal. 

(a)  Not  less  than  twelve  nor  more  than 
thirty-six  months  prior  to  the  expiration 
date,  or  any  later  renewal  period,  the 
permit  holder  may  apply  for  a  renewal 
of  the  permit.  An  application  for 
renewal  must  contain  all  information 
necessary  to  bring  up  to  date  the 
information  and  data  contained  in  the 
previous  application. 

(b)  Any  person  whose  interests  may 
be  affected  by  renewal  of  the  permit 
may  request  a  hearing  on  the 
application  for  renewal.  The  request  for 
a  hearing  must  comply  with  10  CFR 
2.714.  If  a  hearing  is  granted,  notice  of 
the  hearing  will  be  published  in 
accordance  with  10  CFR  2.703. 

(c)  An  early  site  permit,  either  original 
or  renewed,  for  which  a  timely 
application  for  renewal  has  been  filed, 
remains  in  effect  until  the  Commission 
has  determined  whether  to  renew  the 
permit.  If  the  permit  is  not  renewed,  it 
continues  to  be  valid  in  certain 
proceedings  in  accordance  with  the 
provisions  of  §  52.27(b). 

(d)  The  Commission  shall  refer  a  copy 
of  the  application  for  renewal  to  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS).  The  ACRS  shall 
report  on  those  portions  of  the 
application  which  concern  safety  and 
shall  apply  the  criteria  set  forth  in 
§52.31. 

§  52.31    Criteria  for  renewal. 

(a)  The  Commission  shall  grant  the 
renewal  if  the  Commission  determines 
that  the  site  complies  with: 

(1)  The  Atomic  Energy  Act  and  the 
Commission's  regulations  and  orders 
applicable  and  in  effect  at  the  time  the 
site  permit  was  originally  issued; 

(2)  Any  new  requirements  the 
Commission  may  wish  to  impose  after  a 
determination  that  there  is  a  substantial 
increase  in  overall  protection  of  the 
public  health  and  safety  or  the  common 
defense  and  security  to  be  derived  fit)m 
the  new  requirements;  and 

(3)  The  direct  and  indirect  costs  of 
implementation  of  those  requirements 
are  justified  in  view  of  this  increased 
protection. 

(b)  A  denial  of  renewal  on  this  basis 
does  not  bar  the  permit  holder  or 
another  applicant  fi-om  filing  a  new 
application  for  the  site  which  proposes 
changes  to  the  site  or  the  way  that  it  is 
used  to  correct  the  deficiencies  cited  in 
the  denial  of  the  renewal. 


9  52.33    Duration  of  renewal. 

Each  renewal  of  an  early  site  permit 
may  be  for  not  less  than  ten  nor  more 
than  twenty  years. 

>  §  52.35    Use  of  site  for  ottier  purposes. 

A  site  for  which  an  early  site  permit 
has  been  issued  under  this  subpart  may 
be  used  for  purposes  other  than  those 
described  in  the  permit,  including  the 
location  of  other  types  of  energy 
facilities.  The  permit  holder  shall 
inform  the  Director  of  Nuclear  Reactor 
Regulation  of  any  significant  uses  for 
the  site  which  have  not  been  approved 
in  the  early  site  permit.  The  information 
about  the  activities  must  be  given  to  the 
Director  in  advance  of  any  actual 
construction  or  site  modification  for  the 
activities.  The  information  provided 
could  be  the  basis  for  imposing  new 
requirements  on  the  permit,  in 
accordance  with  the  provisions  of 
§  52.39.  If  the  permit  holder  informs  the 
Director  that  the  holder  no  longer 
intends  to  use  the  site  for  a  nuclear 
power  plant,  the  Director  shall 
terminate  the  permit. 

§  52.37    Reporting  of  defects  and 
noncompliance;  revocation,  suspension, 
modification  of  permite  for  cause. 

For  purposes  of  10  CFR  part  21  and 
10  CFR  50.100,  an  early  site  permit  is 
a  construction  permit. 

§  52.39    Finality  of  early  site  permit 
determinations. 

(a)(1)  Notwithstanding  any  provision 
in  10  CFR  50.109,  while  an  early  site 
permit  is  in  effect  imder  §§  52.27  or 
52.33,  the  Commission  may  not  change  . 
or  impose  new  site  characteristics,  terms 
or  conditions  of  the  early  site  permit, 
including  emergency  planning 
requirements,  on  the  early  site  permit  or 
the  site  for  which  it  was  issued,  unless 
the  Commission  determines  that  a 
modification  is  necessary  either  to  bring 
the  permit  or  the  site  into  compliance 
with  the  Commission's  regulations  and 
orders  applicable  and  in  effect  at  the 
time  the  permit  was  issued,  or  to  assure 
adequate  protection  of  the  public  health 
and  safety  or  the  conmion  defense  and 
security. 

(2)  In  making  the  findings  required  for 
issuance  of  a  construction  permit, 
operating  license,  combined  license,  or 
duplicate  design  license,  or  the  findings 
required  by  §  52.231  of  this  part,  if  the 
application  for  the  construction  permit, 
operating  license,  combined  license,  or 
duplicate  design  license  references  an 
early  site  permit,  the  Commission  shall 
treat  as  resolved  those  matters  resolved 
in  the  proceeding  on  the  application  for 
issuance  or  renewal  of  the  early  site 
permit  (with  the  exception  of  the 
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matters  in  paragraph  (b)  of  this  section), 
unless  a  contention  is  admitted  that  a 
nuclear  reactor  does  not  fit  within  one 
or  more  of  the  site  parameters  in  the 
early  site  permit,  or  a  petition  is  filed 
which  alleges  either  that  the  site  does 
not  conform  to  the  site  characteristics  in 
the  early  site  permit,  or  that  the  terms 
and  conditions  of  the  early  site  permit 
should  be  modified. 

(i)  A  contention  that  a  nuclear  reactor 
does  not  fit  within  one  or  more  of  the 
site  parameters  included  in  the  site 
permit  may  be  litigated  in  the  same 
manner  as  other  issues  material  to  the 
proceeding. 

(ii)  A  petition  which  alleges  that  the 
site  does  not  conform  to  the  site 
characteristics  in  the  early  site  permit 
must  include,  or  clearly  reference, 
official  NRC  dociunents,  documents 
prepared  by  or  for  the  permit  holder,  or 
evidence  admissible  in  a  proceeding 
imder  subpart  G  of  part  2  of  this 
chapter,  which  show,  prima  facie,  that 
the  site  does  not  conform  to  the  site 
characteristics.  The  permit  holder  and 
NRC  staff  may  file  answers  to  the 
petition  within  the  time  specified  in  10 
CFR  2.730  for  answers  to  motions  by 
parties  and  staff.  If  the  Commission,  in 
its  judgment,  decides,  on  the  basis  of  the 
petitions  and  any  answers  thereto,  that 
the  petition  meets  the  requirements  of 
this  paragraph,  that  the  issues  are  not 
exempt  from  adjudication  under  5 
U.S.C.  554(a)(3),  that  genuine  issues  of 
material  fact  are  raised,  and  that 
settlement  or  other  informal  resolution 
of  the  issues  is  not  possible,  then  the 
genuine  issues  of  material  fact  raised  by 
the  petition  must  be  resolved  in 
accordance  with  the  provisions  in  5 
U.S.C.  554,  556,  and  557  which  are 
applicable  to  determining  application 
for  initial  licenses. 

(iii)  A  petition  which  alleges  that  the 
terms  and  conditions  of  the  early  site 
pernKt  should  be  modified  will  be 
processed  in  accordance  with  10  CFR 
2.206.  Before  construction  commences, 
the  Commission  shall  consider  the 
petition  and  determine  whether  any 
immediate  action  is  required.  If  the 
petition  is  granted,  then  an  appropriate 
order  will  be  issued.  Construction  under 
the  construction  permit  or  combined 
license  will  not  be  affected  by  the 
granting  of  the  petition  unless  the  order 
is  made  immediately  effective, 
(iv)  Prior  to  construction,  the 
Commission  shall  find  that  the  terms 
and  conditions  of  the  early  site  permit 
have  been  met. 

(b)  An  applicant  for  a  construction 
permit,  operating  license,  duplicate 
design  license,  or  combined  license  who 
has  filed  an  application  referencing  an 
early  site  permit  issued  under  this 


subpart  shall  update  and  correct  the 
information  that  was  provided  under 
§  52.17(b),  and  discuss  whether  the  new 
information  materially  changes  the 
bases  for  compliance  with  the 
applicable  requirements.  New 
information  which  materially  changes 
the  bases  for  the  Commission's 
determination  on  the  matters  in 
§  52.17(b)  must  be  subject  to  litigation 
during  the  construction  permit, 
operating  license,  duplicate  design 
license,  or  combined  license  proceeding 
in  the  same  manner  as  other  issues 
material  to  those  proceedings. 

(c)  An  applicant  for  a  construction 
permit,  operating  license,  duplicate 
design  license,  or  combined  Ucense  who 
has  filed  an  application  referencing  an 
early  site  permit  issued  under  this 
subpart  may  include  in  the  application 
a  request  for  a  variance  from  one  or 
more  elements  of  the  permit.  In 
determining  whether  to  grant  the 
variance,  the  Commission  shall  apply 
the  same  technically  relevant  criteria  as 
were  applicable  to  the  appUcation  for 
the  original  or  renewed  site  permit. 
Issuance  of  the  variance  must  be  subject 
to  litigation  during  the  construction 
permit,  operating  license,  duplicate 
design  license,  or  combined  Ucense 
proceeding  in  the  same  manner  as  other 
issues  material  to  those  proceedings. 

Subpart  B— Early  SHe  Reviews 

§  52.41    Scope  of  sutipart 

This  subpart  sets  out  procedures  for 
the  filing,  staff  review,  and  referral  to 
the  Advisory  Committee  on  Reactor 
Safeguards  (ACRS)  of  requests  for  early 
review  of  one  or  more  site  suitability 
issues  relating  to  the  construction  and 
operation  of  certain  utilization  feicilities 
separately  from  and  prior  to  the 
submittal  of  applications  for 
construction  permits,  combined 
licenses,  or  duplicate  design  licenses  for 
the  facilities,  liie  subpart  also  sets  out 
procedures  for  the  preparation  and 
issuance  of  Staff  Site  Reports  and  for 
their  incorporation  by  reference  in 
applications  for  the  construction  and 
operation  of  certain  utilization  facilities. 
The  utilization  facilities  are  those  which 
are  subject  to  §  51.20(b)  of  this  chapter 
and  are  of  the  type  specified  in 
§  50.21(b)(2)  or  (3)  or  §50.22  of  this 
chapter  or  are  testing  facilities.  This 
subpart  does  not  apply  to  proceedings 
conducted  pursuant  to  subpart  F  of  part 
2  of  this  chapter. 

§52.43    Filing  and  contents  of  application*. 

(a)  Any  person  may  submit 
information  regarding  one  or  more  site 
suitability  issues  to  the  Commission's 
Staff  for  its  review  separately  from  and 


prior  to  an  application  for  a 
construction  permit,  a  combined 
license,  or  a  duplicate  design  license  for 
a  facility.  The  submittal  must  consist  of 
the  portion  of  the  information  required 
of  applicants  for  construction  permits 
by  §§  50.33(a)  through  (c)  and  (e)  of  this 
chapter,  and,  insofar  as  it  relates  to  the 
issue(s)  of  site  suitabihty  for  which 
early  review  is  sought,  by  §§  50.34(a)(1) 
and  50.30(f)  of  this  chapter.  Information 
with  respect  to  operation  of  the  facility 
at  the  projected  initial  power  level  need 
not  be  supplied. 

(b)  The  submittal  for  early  review  of 
site  suitability  issue(s)  must  be  made  in 
the  same  manner  and  in  the  same 
niunber  of  copies  as  provided  in  §§  50.4 
and  50.30  of  this  chapter  for  license 
applications.  The  submittal  must 
include  sufficient  information 
concerning  the  range  of  postulated 
facility  design  and  operation  parameters 
to  enable  the  NRC  staff  to  perform  the 
requested  review  of  site  suitability 
issues.  The  submittal  must  contain 
suggested  conclusions  on  the  issues  of 
site  suitability  submitted  for  review  and 
must  be  accompanied  by  a  statement  of 
the  bases  or  the  reasons  for  those 
conclusions.  The  submittal  must  also 
list,  to  the  extent  possible,  any  long- 
range  objectives  for  ultimate 
development  of  the  site,  state  whether 
any  site  selection  process  was  used  in 
preparing  the  submittal,  describe  any 
site  selection  process  used,  and  explain 
what  consideration,  if  any,  was  given  to 
alternative  sites. 

(c)  The  fees  associated  with  the  filing 
and  review  of  the  application  are  set 
forth  in  10  CFR  part  170. 

§52.45    Notice  of  application. 

The  NRC  staff  shall  publish  a  notice 
of  docketing  of  the  submittal  in  the 
Federal  Register,  and  shall  send  a  copy 
of  the  notice  of  docketing  to  the 
Governor  of  the  State,  local  government 
bodies  (county,  municipality,  or  other 
political  subdivision),  and  affected. 
Federally-recognized  Indian  Tribes. 
This  notice  must  identify  the  location  of 
the  site,  briefly  describe  the  site 
suitability  issue(s)  imder  review,  and 
invite  comments  bom  Federal,  State, 
Tribal,  and  local  agencies  and  interested 
persons  within  120  days  of  publication 
or  such  other  time  as  may  be  specified, 
for  consideration  by  the  staff  in 
connection  with  the  initiation  or 
outcome  of  the  review  and.  if 
appropriate,  by  the  ACRS  in  connection 
with  the  outcome  of  their  review.  The 
person  requesting  the  review  shall  serve 
a  copy  of  the  submittal  on  the  Governor 
or  other  appropriate  official  of  the  State 
in  which  the  site  is  located,  and  on  the 
chief  executive  of  the  municipality  in 
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which  the  site  is  located  or,  if  the  site 
is  not  located  in  a  municipality,  on  the 
chief  executive  of  the  county. 

§52.46    Referral  to  the  ACRS. 

The  portion  of  the  submittal 
containing  information  requested  of 
applicants  for  construction  permits  by 
§§  50.33  (a)  through  (c)  and  (g)  and 
50.34(a)(1)  of  this  chapter  will  be 
referred  to  the  ACRS  for  a  review  and 
report.  There  will  be  no  referral  to  the 
ACRS  unless  early  review  of  the  site 
safety  issues  under  §  50.34(a)(1)  is 
requested. 

§  52.47    Issuance  of  site  report 

(a)  Upon  completion  of  review  by  the 
NRC  staff  and,  if  appropriate,  by  the 
ACRS  of  a  submittal  under  this  subpart, 
the  NRC  staff  shall  prepare  a  Staff  Site 
Report  which  identifies  the  location  of 
the  site,  states  the  site  suitability  issues 
reviewed,  explains  the  nature  and  scope 
of  the  review,  states  the  conclusions  of 
the  staff  regarding  the  issues  reviewed 
and,  states  the  reasons  for  those 
conclusions.  Upon  issuance  of  an  NRC 
Staff  Site  Report,  the  NRC  staff  shall 
publish  a  notice  of  the  availability  of  the 
report  in  the  Federal  Register  and  shall 
make  available  a  copy  of  the  report  at 
the  NRC  Web  site,  hitp://www.nrc.gov. 
The  NRC  staff  shall  also  send  a  copy  of 
the  report  to  the  Governor  of  the  State, 
local  government  bodies  (county, 
mvmicipality,  or  other  political 
subdivision),  and  affected.  Federally- 
recognized  Indian  Tribes. 

(b)  Any  Staff  Site  Report  prepared  and 
issued  in  accordance  with  this  subpart 
may  be  incorporated  by  reference,  as 
appropriate,  in  an  application  for  a 
construction  permit,  a  combined 
license,  or  a  duplicate  design  license  for 
a  utilization  facility  which  is  subject  to 

§  51.20(b)  of  this  chapter  and  is  of  the 
type  specific  in  §  50.21(b)(2)  or  (3)  or 
§  50.22  of  this  chapter  or  is  a  testing 
facihty.  The  conclusions  of  the  Staff  Site 
Report  will  be  reexamined  by  the  staff 
where  five  years  or  more  have  elapsed 
between  the  issuance  of  the  Staff  Site 
Report  and  its  incorporation  by 
reference  in  an  application. 

(c)  Issuance  of  a  Staff  Site  Report  does 
not  constitute  a  commitment  to  issue  a 
permit  or  license,  to  permit  on-site  work 
under  §  50.10(e)  of  this  chapter,  or  in 
any  way  affect  the  authority  of  the 
Commission,  Atomic  Safety  and 
Licensing  Board  Panel,  and  other 
presiding  officers  in  any  proceeding 
under  10  CFR  part  2  of  this  chapter. 

§  52.49    Relationship  to  other  subparts. 

The  NRC  staff  will  not  conduct  more 
than  one  review  of  site  suitability  issues 
with  regard  to  a  particular  site  prior  to 


the  full  construction  permit,  combined 
license,  or  duplicate  design  license 
review  required  by  subpart  A  of  part  51 
of  this  chapter.  The  NRC  staff  may 
decline  to  prepare  and  issue  a  Staff  Site 
Report  in  response  to  a  submittal  under 
this  subpart  where  it  appears  that — 

(a)  In  cases  where  no  review  of  the 
relative  merits  of  the  submitted  site  and 
alternative  sites  under  subpart  A  of  part 
51  of  this  chapter  is  requested,  there  is 

a  reasonable  likelihood  that  further  staff 
review  would  identify  one  or  more 
preferable  alternative  sites  and  the  staff 
review  of  one  or  more  site  suitability 
issues  would  lead  to  an  irreversible  and 
irretrievable  commitment  of  resources 
prior  to  the  submittal  of  the  analysis  of 
alternative  sites  in  the  Environmental 
Report  that  would  prejudice  the  later 
review  and  decision  on  alternative  sites 
under  subpart  F  and/or  G  of  part  2  and 
subpart  A  of  part  51  of  this  chapter;  or 

(b)  In  cases  where,  in  the  judgment  of 
the  staff,  early  review  of  any  site 
suitability  issue  or  issues  would  not  be 
in  the  public  interest,  considering: 

(1)  The  degree  of  likelihood  that  any 
early  findings  on  those  issues  would 
retain  their  validity  in  later  reviews; 

(2)  The  objections,  if  any,  of  cognizant 
state  or  local  government  agencies  to  the 
conduct  of  an  early  review  on  those 
issues;  and 

(3)  The  possible  effect  on  the  public 
interest  of  having  an  early,  if  not 
necessarily  conclusive,  resolution  of 
those  issues. 

Subpart  C— [Reserved] 

Subpart  D— Standard  Design 
Certifications 

§  52.1 01    Scope  of  subpart. 

This  subpart  sets  forth  the 
requirements  and  procedures  applicable 
to  Commission  issuance  of  rules 
granting  standard  design  certification 
for  nuclear  power  facilities  separate 
from  the  filing  of  an  application  for  a 
construction  permit,  duplicate  design 
license,  or  combined  license  for  such  a 
facility. 

§  52.1 03    Relationship  to  other  subparts. 

(a)  Subpart  H  of  this  part  governs  the 
issuance  of  licenses  to  manufacture 
nuclear  power  reactors  to  be  installed 
and  operated  at  sites  not  identified  in 
the  manufactiiring  license  application. 
Subpart  I  of  this  part  governs  licenses  to 
construct  and  operate  nuclear  power 
reactors  of  duplicate  design  at  multiple 
sites.  These  subparts  may  be  used 
independently  of  the  provisions  in  this 
subpart  unless  the  applicant  also  wishes 
to  use  a  certified  standard  design 
approved  under  this  subpart. 


(b)  Subpart  E  of  this  part  governs  the 
NRC  staff  review  and  approval  of 
preliminary  and  final  standard  designs. 
An  NRC  staff  approval  under  subpart  E 
of  this  part  in  no  way  affects  the 
authority  of  the  Commission  or  the 
presiding  officer  in  any  proceeding 
under  subpart  G  of  10  CFR  part  2. 

§  52.105    Filing  of  applications. 

(a)(1)  Any  person  may  seek  a  standard 
design  certification  for  an  essentially 
complete  nuclear  power  plant  design 
which  is  an  evolutionary  change  from 
light  water  reactor  designs  of  plants 
which  have  been  licensed  and  in 
commercial  operation  before  April  18, 
1989. 

(2)  Any  person  may  also  seek  a 
standard  design  certification  for  a 
nuclear  power  plant  design  which 
differs  significantly  ft-om  the  light  water 
reactor  designs  described  in  paragraph 
(a)(1)  of  this  section  or  utilizes 
simplified,  inherent,  passive,  or  other 
innovative  means  to  accomplish  its 
safety  functions. 

(b)  An  application  for  certification 
may  be  filed  notwithstanding  the  fact 
that  an  application  for  a  construction 
permit,  a  duphcate  design  license,  or  a 
combined  license  for  such  a  facility  has 
not  been  filed. 

(c)  The  applicant  must  comply  with 
the  filing  requirements  of  10  CFR 
50.30(a)  and  50.30(b)  as  these 
requirements  would  apply  to  an 
application  for  a  nuclear  power  plant 
construction  permit.  ^ 

(d)  The  fees  associated  with  the 
review  of  an  application  for  the  initial 
issuance  or  renewal  of  a  standard  design 
certification  are  set  forth  in  10  CFR  part 
170. 

§  52.1 07    Contents  of  applications. 

(a)  The  requirements  of  this  paragraph 
apply  to  all  applications  for  design 
certification. 

(1)  An  application  for  design 
certification  must  contain: 

(i)  The  technical  information  required 
of  applicants  for  construction  permits 
and  operating  licenses  by  10  CFR  parts 
20,  50  and  its  appendices,  and  10  CFR 
parts  73  and  100,  and  that  is  technically 
relevant  to  the  design  and  not  site- 
specific; 

(ii)  Demonstration  of  compliance  with 
any  technically  relevant  portions  of  the 
Three  Mile  Island  requirements  set  forth 
in  10  CFR  50.34(f); 

(iii)  The  site  parameters  postulated  for 
the  design,  and  an  analysis  and 
evaluation  of  the  design  in  terms  of 
those  site  parameters; 

(iv)  Proposed  technical  resolutions  of 
those  Unresolved  Safety  Issues  and 
medium-  and  high-priority  Generic 
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Safety  Issues  that  are  identified  in  the 
version  of  NUSEG-0933  ourent  on  the 
date  six  months  prior  to  application  and 
that  are  technically  relevant  to  the 
design; 

i(vj  A  design-specific  probabilistic  risk 
assessment; 

i(vi)  Proposed  inspections,  tests, 
analyses,  and  acceptance  criteria 
(ITAAC)  that  are  necessary  and 
sufficient  to  provide  reasonable 
assurance  that,  if  the  inspections,  tests, 
and  analyses  are  performed  and  the 
acceptance  criteria  met,  a  plant  that 
references  the  design  is  built  and  will 
operate  in  accordance  with  the  design 
certification,  the  provisions  of  the  Act, 
and  the  applicable  Commission's  rules 
and  regulations. 

(vii)  The  interface  requirements  to  be 
met  by  those  portions  of  the  plant  for 
which  the  application  does  not  seek 
certification.  These  requirements  must 
be  sufficiently  detailed  to  allow 
completion  of  the  final  safety  analysis 
and  design-specific  probabilistic  risk 
assessment  required  by  paragraph 
(a}{l){v)  of  this  section; 

(viii)  Justification  that  compliance 
with  the  interface  requirements  of 
paragraph  (a)(l)(vii)  of  this  section  is 
verifiable  through  inspection,  testing 
(either  in  the  plant  or  elsewhere),  or 
analysis.  The  method  to  be  used  for 
verification  of  interface  requirements 
must  be  included  as  part  of  the 
proposed  inspections,  tests,  analyses, 
and  acceptance  criteria  required  by 
paragraph  (a)(l)(vi)  of  this  section;  and 

(ixj  A  representative  conceptual 
design  for  those  portions  of  the  plant  for 
which  the  application  does  not  seek 
certification,  to  aid  the  NRC  staff  in  its 
review  of  the  final  safety  analysis  and 
probabilistic  risk  assessment  required 
by  paragraph  (a)(l)(v)  of  this  section, 
and  to  permit  assessment  of  the 
adequacy  of  the  interface  requirements 
in  oaragraph  (a)(l)(vii)  of  this  section. 
(2)  The  application  must  contain  a 
level  of  design  information  sufficient  to 
enable  the  Commission  to  judge  the 
applicant's  proposed  means  of  assuring 
that  construction  conforms  to  the  design 
and  to  reach  a  final  conclusion  on  all 
safety  questions  associated  with  the 
design  before  the  certification  is 
granted.  The  information  submitted  for 
a  design  certification  must  include 
performance  requirements  and  design 
information  sufficiently  detailed  to 
permit  the  preparation  of  acceptance 
and  inspection  requirements  by  the 
NRC,  and  prociu^ment  specifications 
and  construction  and  installation 
specifications  by  an  applicant.  The 
Commission  will  require,  prior  to  design 
certification,  that  information  normally 
contained  in  certain  procm^ment 


specifications  and  construction  and 
installation  specifications  be  completed 
and  available  for  audit  if  the 
information  is  necessary  for  the 
Commission  to  make  its  safety 
determination. 

(3)  The  NRC  staff  shall  advise  the 
applicant  on  whether  any  technical 
information  beyond  that  required  by 
this  section  must  be  submitted. 

(b)  This  paragraph  applies,  according 
to  its  provisions,  to  particular 
applications: 

fl)  The  appUcation  for  certification  of 
a  nuclear  power  plant  design  which  is 
an  evolutionary-change  from  light  water 
reactor  designs  of  plants  which  have 
been  licensed  and  in  commercial 
operation  before  April  18, 1989,  must 
provide  an  essentially  complete  nuclear 
power  plant  design  except  for  site- 
specffic  elements  such  as  the  service 
water  intake  structure  and  the  idtimate 
heat  sink. 

(2)  Certification  of  a  standard  design 
that  differs  significantly  from  the  light 
water  reactor  designs  described  in 
paragraph  (b)(1)  of  this  section  or  uses 
simplified,  inherent,  passive,  or  other 
innovative  means  to  accomplish  its 
safety  functions  will  be  granted  only 
if— 

(i)(A)  The  performance  of  each  safety 
feature  of  the  design  has  been 
demonstrated  through  either  analysis, 
appropriate  test  programs,  experience, 
or  a  combination  thereof; 

(B)  Interdependent  effects  among  the 
safety  features  of  the  design  have  been 
found  acceptable  by  analysis, 
appropriate  test  programs,  experience, 
or  a  combination  thereof; 

(C)  Sufficient  data  exist  on  the  safety 
feat\u«s  of  the  design  to  assess  the 
analytical  tools  used  for  safety  analyses 
over  a  sufficient  range  of  normal 
operating  conditions,  transient 
conditions,  and  specffied  accident 
sequences,  including  equilibrium  cor« 
conditions;  and 

(D)  The  scope  of  the  design  is 
complete  except  for  site-specific 
elements  such  as  the  service  water 
intake  structure  and  the  ultimate  heat 
sink;  or 

(ii)  There  has  been  acceptable  testing 
of  a  prototype  plant  over  a  sufficient 
range  of  normal  operating  conditions, 
transient  conditions,  and  specffied 
accident  sequences,  including 
equiUbrium  core  conditions.  If  the 
criterion  in  paragraph  (b)(2)(i)(D)  of  this 
section  is  not  met,  die  testing  of  the 
prototype  plant  must  demonstrate  that 
the  non-certified  portion  of  the  plant 
cannot  significantly  affect  the  safe 
operation  of  the  plant. 

(3)  An  application  seeking 
certification  of  a  modidar  design  must 


describe  the  various  options  for  the 
configiuation  of  the  plant  and  site, 
including  variations  in,  or  sharing  of, 
common  systems,  interbce 
requirements,  and  system  interactions. 
The  final  safety  analysis  and  the 
probabilistic  risk  assessment  should 
also  accoimt  for  differences  among  the 
various  options,  including  any 
restrictions  which  will  be  necessary 
during  the  construction  and  startup  of  a 
given  module  to  ensure  the  safe 
operation  of  any  module  already 
operating. 

§52.109    Standards  for  review  of 
applications. 

Applications  filed  under  this  subpart 
will  be  reviewed  for  compliance  with 
the  standards  set  out  in  10  CFR  parts  20, 
50  and  its  appendices,  and  10  CFR  parts 
73  and  100  as  they  apply  to  applications 
for  construction  permits  and  operating 
Ucenses  for  nuclear  power  plants  that 
are  technically  relevant  to  the  design 
proposed  for  the  facility. 

§  52.1 1 1    Applicability  of  NRC 
requirements. 

An  apphcant  shall  comply  with  all 
requirements  in  10  CFR  Chapter  I 
applicable  to  applicants  for  construction 
permits  and  operating  licenses  imder  10 
CFR  Chapter  I. 

§  52.1 1 3    Administrative  review  of 
applications. 

(a)  A  standard  design  certification  is 
a  rule  that  wUl  be  issued  in  accordance 
with  the  provisions' of  subpart  H  of  10 
CFR  part  2,  as  supplemented  by  the 
provisions  of  this  section.  The 
Commission  shall  initiate  the 
rulemaking  after  an  application  has 
been  filed  under  this  subpart  and  shall 
specify  the  procedures  to  be  used  for  the 
rulemaking. 

(b)  The  rulemaking  procediires  must 
provide  for  notice  and  comment  and  an 
opportunity  for  an  informal  hearing 
before  an  Atomic  Safety  and  Licensing 
Board.  The  procedures  for  the  informal 
hearing  must  include  the  opportunity 
for  written  presentations  made  imder 
oath  or  affirmation  and  for  oral 
presentations  and  questioning  if  the 
Board  finds  them  either  necessary  for 
the  creation  of  an  adequate  record  or  the 
most  expeditious  way  to  resolve 
controversies.  Ordinarily,  the 
questioning  in  the  informal  hearing  will 
be  done  by  members  of  the  Board,  using 
either  the  Board's  questions  or  questions 
submitted  to  the  Board  by  the  parties. 
The  Board  may  also  request  authority 
from  the  Commission  to  use  additional 
procedures,  such  as  direct  and  cross' 
examination  by  the  parties,  or  may 
request  that  the  Commission  convene  a 
formal  hearing  under  subpart  G  of  10 
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CFR  part  2  on  specific  and  substantial 
disputes  of  fact,  necessary  for  the 
Commission's  decision,  that  cannot  be 
resolved  with  sufficient  accuracy  except 
in  a  formal  hearing.  The  NRC  staff  will 
be  a  party  in  the  hearing. 

(c)  The  decision  in  such  a  hearing  will 
be  based  only  on  information  on  which 
all  parties  have  had  an  opportunity  to 
comment,  either  in  response  to  the 
notice  of  proposed  rulemaking  or  in  the 
informal  hearing. 

(d)  Proprietary  information  will  be 
protected  in  the  same  manner  and  to  the 
same  extent  as  proprietary  information 
submitted  in  connection  with 
applications  for  construction  permits 
and  operating  licenses  under  10  CFR 
part  50.  However,  the  design 
certification  is  published  in  10  CFR 
Chapter  I.  The  provisions  of  10  CFR 
2.790  do  not  limit  the  protection 
provided  under  this  paragraph. 

§  52.1 1 5    Referral  to  the  ACRS. 

The  Commission  shall  refer  a  copy  of 
the  application  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  The  ACRS  shall  report  on  those 
portions  of  the  application  which 
concern  safety. 

§  52.117    Issuance  of  standard  design 
certification. 

After  conducting  a  rulemaking- 
proceeding  under  §  52. 1 1 3  on  an 
application  for  a  standard  design 
certification  and  receiving  the  report  to 
be  submitted  by  the  Advisory 
Committee  on  Reactor  Safeguards  under 
§  52.115,  and  upon  determining  that  the 
application  meets  the  applicable 
standards  and  requirements  of  the 
Atomic  Energy  Act  and  the 
Commission's  regulations,  the 
Commission  shall  issue  a  standard 
design  certification  in  the  form  of  a  rule 
for  the  design  which  is  the  subject  of  the 
application. 

§  52.1 1 9    Duration  of  certification. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  standard  design 
certification  issued  under  this  subpart  is 
Valid  for  fifteen  years  fi-om  the  date  of 
issuance. 

(b)  A  standard  design  certification 
continues  to  be  valid  beyond  the  date  of 
expiration  in  any  proceeding  on  an 
application  for  a  combined  license  or  an 
operating  Ucense  that  references  the 
standard  design  certification  and  is 
docketed  either  before  the  date  of 
expiration  of  the  certification,  or,  if  a 
timely  application  for  renewal  of  the 
certification  has  been  filed,  before  the 
Commission  has  determined  whether  to 
renew  the  certification.  A  design 
certification  also  continues  to  be  valid 


beyond  the  date  of  expiration  in  any 
hearing  held  under  §  52.231  before 
operation  begins  under  a  combined 
license  that  references  the  design 
certification. 

(c)  An  applicant  for  a  construction 
permit  or  a  combined  license  may,  at  its 
own  risk,  reference  in  its  application  a 
design  for  which  a  design  certification 
application  has  been  docketed  but  not 
granted. 

§  52.1 21    Application  for  renewal. 

(a)  Not  less  than  twelve  nor  more  than 
thirty-six  months  before  the  expiration 
of  the  initial  fifteen-year  period,  or  any 
later  renewal  period,  any  person  may 
apply  for  renewal  of  the  certification. 
An  application  for  renewal  must  contain 
all  information  necessary  to  bring  up  to 
date  the  information  and  data  contained 
in  the  previous  application.  The 
Commission  will  require,  prior  to 
renewal  of  certification,  that 
information  normally  contained  in 
certain  procurement  specifications  and 
construction  and  instsdlation 
specifications  be  completed  and 
available  for  audit  if  this  information  is 
necessary  for  the  Commission  to  make 
its  safety  determination.  Notice  and 
comment  procedures  must  be  used  for  a 
rulemaking  proceeding  on  the 
application  for  renewal.  The 
Commission,  in  its  discretion,  may 
require  the  use  of  additional  procedures 
in  individual  renewal  proceedings. 

(b)  A  design  certification,  either 
original  or  renewed,  for  which  a  timely 
application  for  renewal  has  been  filed 
remains  in  effect  until  the  Commission 
has  determined  whether  to  renew  the 
certification.  If  the  certification  is  not 
renewed,  it  continues  to  be  valid  in 
certain  proceedings,  in  accordance  with 
the  provisions  of  §  52.119. 

(c)  The  Commission  shall  refer  a  copy 
of  the  application  for  renewal  to  the 
Advisory  Committee  on  Reactor 
Safeguards  (ACRS).  The  ACRS  shall 
report  on  those  portions  of  the 
application  which  concern  safety  and 
shall  apply  the  criteria  set  forth  in 
§52.123. 

§  52.1 23    Criteria  for  renewal. 

(a)  The  Commission  shall  issue  a  rule 
granting  the  renewal  if  the  design,  either 
as  originally  certified  or  as  modified 
during  the  rulemaking  on  the  renewal, 
complies  with  the  Atomic  Energy  Act 
and  the  Commission's  regulations 
apphcable  and  in  effect  at  the  time  the 
certification  was  issued.  The 
Commission  may  impose  other 
requirements  after  it  determines  that 
there  is  a  substantial  increase  in  overall 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 


security  to  be  derived  from  the  new 
requirements  and  that  the  direct  and 
indirect  costs  of  implementing  those 
requirements  are  justified  in  view  of  this 
increased  protection.  In  addition,  the 
applicant  for  renewal  may  request  an 
amendment  to  the  design  certification. 
The  Commission  shall  grant  the 
amendment  request  if  it  determines  that 
the  amendment  will  comply  with  the 
Atomic  Energy  Act  and  the 
Commission's  regulations  in  effect  at  the 
time  of  renewal.  If  the  amendment 
request  entails  such  an  extensive  change 
to  the  design  certification  that  an 
essentially  new  standard  design  is  being 
proposed,  an  application  for  a  design 
certification  must  be  filed  in  accordance 
with  this  subpart. 

(b)  Denial  of  renewal  does  not  bar  the 
applicant,  or  another  applicant,  fi-om 
filing  a  new  application  for  certification 
of  the  design,  which  proposes  design 
changes  that  correct  the  deficiencies 
cited  in  the  denial  of  the  renewal. 

§  52.1 25    Duration  of  renewal. 

Each  renewal  of  certification  for  a 
standard  design  will  be  for  not  less  than 
ten  nor  more  than  fifteen  years. 

§  52.1 27    Finality  of  standard  design 
certifications. 

(a)(1)  Notwithstanding  any  provision 
in  10  CFR  50.109,  while  a  standard 
design  certification  rule  is  in  effect 
under  §  52.119  or  52.125,  the 
Commission  may  not  modify,  rescind, 
or  impose  new  requirements  on  the 
certification  information,  whether  on  its 
own  motion,  or  in  response  to  a  petition 
from  any  person,  unless  the 
Commission  determines  in  a  rulemaking 
that  the  change: 

(i)  Is  necessary  either  to  bring  the 
certification  information  or  the 
referencing  plants  into  compliance  with 
the  Commission's  regulations  applicable 
and  in  effect  at  the  time  the  certification 
was  issued; 

(ii)  Is  necessary  to  provide  adequate 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security;  or 

(iii)  Reduces  unnecessary  regulatory 
burden  and  maintains  protection  to 
pubUc  health  and  safety  and  the 
common  defense  and  security. 

(2)  The  rulemaking  procedures  must 
provide  for  notice  and  comment  and  an 
opportunity  for  the  party  which  applied 
for  the  certification  to  request  an 
informal  hearing  which  uses  the 
procedures  described  in  §  52.113  of  this 
subpart. 

(3)  Any  modification  the  NRC 
imposes  on  a  design  certification  rule 
imder  paragraph  (a)(1)  of  this  section 
will  be  applied  to  all  plants  referencing 
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the  certified  design,  except  those  to 
which  the  modification  has  been 
rendered  technically  irrelevant  by 
action  taken  iinder  paragraphs  (a)(3)  or 
(b)(1)  of  this  section. 

(4)  While  a  design  certification  rule  is 
in  effect  under  §  52.119  or  §  52.125, 
unless 

(i)  a  modification  is  necessary  to 
secure  compliance  with  the 
Conunission's  regulations  applicable 
and  in  effect  at  the  time  the  certification 
was  issued,  or  to  assure  adequate 
protection  of  the  public  health  and 
safety  or  the  common  defense  and 
security,  and 

(ii)  special  circumstances  as  defined 
in  10  CFR  50.12(a)  are  present,  the 
Commission  may  not  impose  new 
requirements  by  plant-specific  order  on 
any  part  of  the  design  of  a  specific  plant 
referencing  the  design  certification  rule 
if  that  part  was  approved  in  the  design 
certification.  In  addition  to  the  factors 
listed  in  10  CFR  50.12(a),  the 
Commission  shall  consider  whether  the 
special  circumstances  which  10  CFR 
50.12(a)(2)  requires  to  be  present 
outweigh  any  decrease  in  safety  that 
may  result  fiim  the  reduction  in 
standardization  caused  by  the  plant- 
specific  order. 

(5)  Except  as  provided  in  10  CFR 
2.758,  in  making  the  findings  required 
for  issuance  of  a  combined  license  or 
operating  license,  or  for  any  hearing 
under  §  52.231,  the  Commission  shall 
treat  as  resolved  those  matters  resolved 
in  connection  with  the  issuance  or 
renewal  of  a  design  certification  rule. 

(b)(1)  An  applicant  or  licensee  who 
references  a  standard  design 
certification  rule  may  request  an 
exemption  from  one  or  more  elements  of 
the  design  certification  information.  The 
Commission  may  grant  such  a  request 
only  if  it  determines  that  the  exemption 
will  comply  with  the  requirements  of  10 
CFR  50.12(a).  In  addition  to  the  factors 
listed  in  §  50.12(a),  the  Commission 
shall  consider  whether  the  special 
circimistances  that  §  50.12(a)(2)  requires 
to  be  present  outweigh  any  decrease  in 
safety  that  may  result  from  the 
reduction  in  standardization  caused  by 
the  exemption.  The  granting  of  an 
exemption  on  request  of  an  applicant 
must  be  subject  to  litigation  in  the  same 
manner  as  other  issues  in  the  operating 
license  or  combined  Ucense  hearing. 

(2)  Subject  to  §  50.59,  a  licensee  who 
references  a  standard  design 
certification  rule  may  make  changes  to 
the  design  of  the  nuclear  power  fecility, 
without  prior  Commission  approval, 
unless  the  proposed  change  involves  a 
change  to  the  design  as  described  in  the 
rule  certifying  the  design.  The  licensee 
shall  maintain  records  of  all  changes  to 


the  facility  and  these  records  must  be 
maintained  and  available  for  audit  until 
the  date  of  termination  of  the  license. 

(c)  The  Commission  will  require, 
prior  to  granting  a  construction  permit, 
combined  Ucense,  or  operating  license 
which  references  a  standard  design 
certification  rule,  that  information 
normally  contained  in  certain 
procurement  specifications  and 
construction  and  installation 
specifications  be  completed  and 
available  for  audit  if  such  information  is 
necessary  for  the  Commission  to  make 
its  safety  determinations,  including  the 
determination  that  the  application  is 
consistent  with  the  certification 
information.  This  information  may  be 
acquired  by  appropriate  arrangements 
with  the  design  certification  applicant. 

Subpart  E— Standard  Design 
Approvals 

§  52.1 31    Scope  of  subpart 

This  subpart  sets  out  procedures  for 
the  filing,  NRC  staff  review,  and  referral 
to  the  Advisory  Committee  on  Reactor 
Safeguards  of  standard  designs  for  a 
nuclear  power  reactor  of  the  type 
described  in  §  50.22  of  this  chapter  or 
major  portions  thereof. 

§  52.1 33    Filing  of  applications. 

(a)  Any  person  may  submit  a 
proposed  preliminary  or  final  standard 
design  for  a  nuclear  power  reactor  of  the 
type  described  in  10  CFR  50.22  to  the 
NRC  staff  for  its  review.  The  submittal 
may  consist  of  either  the  preliminary  or 
final  design  for  the  entire  reactor  faciUty 
or  the  preliminary  or  final  design  of 
major  portions  thereof. 

(b)  The  submittal  for  review  of  the 
standard  design  must  be  made  in  the 
same  manner  and  in  the  same  number 
of  copies  as  provided  in  §§  50.4  and 
50.30  of  this  chapter  for  license 
appUcations. 

(c)  The  fees  associated  with  the  filing 
and  review  of  the  application  are  set 
forth  in  10  CFR  part  170. 

§52.135    ContMits  of  applications. 
The  submittal  for  review  of  the 
standard  design  must  include  the 
information  described  in  §§  50.33  (a) 
through  (d)  of  this  chapter  and  the 
appUcable  technical  iiiformation 
required  by  §  50.34  of  this  chapter,  as 
appropriate  (other  than  that  required  by 
10  CFR  50.34(a)(6)  and  (10).  50.34(b)(1), 
{6)(i).  (ii),  (iv),  and  (v)  and  50.34(b)(7) 
and  (8)),  10  CFR  50.34a,  and 
52.107(a)(l)(i)  through  (v).  and  (vii).  The 
submittal  must  also  include  a 
description,  analysis,  and  evaluation  of 
the  interfaces  between  the  submitted 
design  and  the  balance  of  the  nuclear 


power  plant.  With  respect  to  the 
requirements  of  §  50.34(a)(1)  of  this 
chapter,  the  submittal  for  review  of  a 
standard  design  must  include  the  site 
parameters  postulated  for  the  design, 
and  an  analysis  and  evaluation  of  the 
design  in  terms  of  the  postulated  site 
parameters.  The  information  submitted  . 
under  §  50.34(a)(7)  of  this  chapter,  must 
be  limited  to  the  quaUty  assurance 
program  to  be  applied  to  the  design, 
procurement,  and  fabrication  of  the 
structures,  systems,  and  components  for 
which  design  review  has  been 
requested.  The  information  submitted 
imder  §  50.34(a)(9)  of  this  chapter  must 
be  limited  to  the  quaUfications  of  the 
person  submitting  the  standard  design 
to  design  the  reactor  or  major  portion 
thereof  The  submittal  must  also  include 
information  pertaining  to  design 
features  that  affect  plans  for  coping  with 
emergencies  in  the  operation  of  the 
reactor  or  a  major  portion  thereof. 

§52.137    Referral  to  the  ACRS. 

Once  the  NRC  staff  has  initiated  a 
technical  review  of  a  submittal  under 
this  subpart,  the  submittal  will  be 
referred  to  the  Advisory  Committee  on 
Reactor  Safeguards  (ACRS)  for  a  review 
and  report. 

§52.139    Staff  approval  of  design. 

(a)  Upon  completion  of  their  review  of 
a  submittal  under  this  subpart,  the  NRC 
staff  shall  publish  a  determination  in 
the  Federd  Register  as  to  whether  or 
not  the  preliminary  or  final  design  is 
acceptable,  subject  to  appropriate 
conditions,  and  make  an  analysis  of  the 
design  in  the  form  of  a  report  available 
at  the  NRC  Web  site,  http:// 
www.nrc.gov. 

(b)  A  standard  design  approval  issued 
under  this  subpart  is  valid  for  15  years 
from  the  date  of  issuance.  A  design 
approval  continues  to  be  valid  beyond 
the  date  of  expiration  in  any  proceeding 
on  an  application  for  a  constmction 
permit  or  an  operating  ficense  which 
references  the  design  approval  and  is 
docketed  before  the  date  of  expiration  of 
the  design  approval. 

§52.141    Rnaiity  of  the  design  approval. 

(a)  An  approved  design  must  be  used 
by  and  reUed  upon  by  Ae  NRC  staff  and 
the  ACRS  in  their  review  of  any 
individual  facility  license  application 
that  incorporates  by  reference  a  design 
approved  in  accordance  with  this 
paragraph  unless  there  exists  significant 
new  information  that  substantidly 
affects  the  earlier  determination  or  other 
good  cause. 

(b)  The  determination  and  report  by 
the  NRC  staff  do  not  constitute  a 
commitment  to  issue  a  permit  or 
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license,  or  in  any  way  affect  the 
authority  of  the  Commission,  Atomic 
Safety  and  Licensing  Board  Panel,  and 
other  presiding  officers  in  any 
proceeding  imder  part  2  of  this  chapter. 

§52.143    Infonnatton  requests. 

hiformation  requests  to  the  approval 
holder  regarding  an  approved  design 
must  be  evaluated  prior  to  issuance  to 
ensure  that  the  bxuden  to  be  imposed  on 
respondents  is  justified  in  view  of  the 
potential  safety  significance  of  the  issue 
to  be  addressed  in  the  requested 
information.  Each  such  evaluation 
performed  by  the  NRC  staff  must  be  in 
accordance  with  10  CFR  50.54(f)  and 
must  be  approved  by  the  Executive 
Director  for  Operations  or  his  or  her 
designee  prior  to  issuance  of  the 
request. 


Subpart  P— {Reserved] 

Subpart  G — Combined  Licenses 

§52.201    Scope  of  subpart. 

This  subpart  sets  out  the  requirements 
and  procedures  applicable  to 
Commission  issuance  of  combined 
licenses  for  nuclear  power  facilities. 

§  52.203    Relationship  to  other  subparts. 

(a)  An  application  for  a  combined 
license  under  this  subpart  may,  but 
need  not.  reference  a  standard  design 
certification  or  standard  design  approval 
issued  under  Subparts  D  or  E  of  this 
part,  or  an  early  site  permit  or  site  report 
issued  under  subparts  A  or  B  of  this 
part,  hi  the  absence  of  a  demonstration 
that  an  entity  other  than  the  one 
originally  sponsoring  and  obtaining  a 
design  certification  is  qualified  to 
supply  such  design,  the  Commission 
will  entertain  an  application  for  a 
combined  license  that  references  a 
standard  design  certification  issued 
imder  subpart  D  of  this  part  only  if  the 
entity  that  sponsored  and  obtained  the 
certification  supplies  the  certified 
design  for  the  applicant's  use. 

(bj  The  Commission  will  require, 
prior  to  granting  a  combined  hcense  that 
references  a  standard  design 
certification,  that  information  normally 
contained  in  certain  procurement 
specifications  and  construction  and 
installation  specifications  be  completed 
and  available  for  audit  if  such 
information  is  necessary  for  the 
Commission  to  make  its  safety 
determinations,  including  the 
determination  that  the  application  is 
consistent  with  the  certification 
information. 

§52.205    Filing  of  applications. 

(a)  Any  person  except  one  excluded 
by  10  CFR  50.38  may  file  an  appfication 


for  a  combined  license  for  a  nuclear 
power  faciUty  with  the  Director  of 
Nuclear  Reactor  Regulation.  The 
applicant  shall  comply  with  the  fifing 
requirements  of  10  CFR  50.30  (a)  and 
(b),  as  they  would  apply  to  an 
application  for  a  nuclear  power  plant 
construction  permit. 

(b)  The  fees  associated  with  the  filing 
and  review  of  the  application  are  set 
forth  in  10  CFR  Part  170. 

§  52.207    Contents  of  applications;  general 
information. 

The  application  must  contain  all  of 
the  information  required  by  10  CFR 
50.33,  as  that  section  would  apply  to 
applicants  for  construction  permits  and 
operating  licenses,  and  10  CFR  50.33a, 
as  that  section  would  apply  to  an 
applicant  for  a  nuclear  power  plant 
construction  permit,  hi  particular,  the 
applicant  shall  comply  with  the 
requirement  of  10  CFR  50.33a(b) 
regarding  the  submission  of  antitrust 
information. 

§  52.209    Contents  of  applications;  training 
and  qualification  of  nuclear  power  plant 
personnel. 

The  application  must  describe  the 
training  program  required  by  §  50.120  of 
this  chapter.  The  training  program 
described  in  the  application  must  be 
established,  implemented  and 
maintained  no  later  than  eighteen  (18) 
months  prior  to  the  scheduled  date  for 
initial  loading  of  fuel,  as  provided  for  in 
§  52.231(a). 

§  52.21-1    Contents  of  applications; 
technical  information. 

(a)  Early  site  permit. 

(1)  If  the  application  references  an 
early  site  permit,  the  application  need 
not  contain  information  or  analyses 
submitted  to  the  Commission  in 
connection  with  the  early  site  permit, 
but  must  contain,  in  addition  to  the 
information  and  analyses  otherwise 
required: 

(i)  Information  sufficient  to 
demonstrate  that  the  design  of  the 
facihty  falls  within  the  site  parameters 
specified  in  the  early  site  permit; 

(ii)  Information  necessary  to  resolve 
any  other  significant  environmental 
issue  with  respect  to  the  site  not 
considered  in  any  previous  proceeding 
on  the  site  or  the  design;  and 

(iii)  A  demonstration  that  all  terms 
and  conditions  of  the  early  site  permit 
have  been  satisfied. 

(2)  If  the  application  does  not 
reference  an  early  site  permit,  the 
apphcant  must  comply  with  the 
requirements  of  10  CFR  50.30(f)  by 
including  with  the  application  an 
environmental  report  prepared  in 


accordance  with  the  provisions  of 
Subpart  A  of  10  CFR  part  51. 

(3 1  If  the  appUcation  does  not 
reference  an  early  site  permit  which 
contains  a  site  redress  plan  as  described 
in  §  52.17(c),  and  if  the  applicant  wishes 
to  be  able  to  perform  the  activities  at  the 
site  allowed  by  10  CFR  50.10(e)(1),  then 
the  application  must  contain  the 
information  required  by  §  52.17(c). 

(b)  The  application  must  contain  the 
technically  relevant  information 
required  of  applicants  for  an  operating 
license  by  10  CFR  50.34  in  a  final  safety 
analysis  report. 

(1)  If  the  application  does  not 
reference  a  certified  design,  the 
application  must  comply  with  the 
requirements  of  §  52.107(a)(2)  for  level 
of  design  information,  and  must  contain 
the  technical  information  required  by 
§§  52.107(a)(1)  (i).  (ii),  (iv),  and  (3); 

§  52.107(b)(2);  and,  if  the  design  is 
modular,  §52. 107(b)(3). 

(2)  If  the  application  does  not 
reference  a  certified  design,  the 
application  must  contain  a  plant- 
specific  probabilistic  risk  assessment 
(PRA). 

(3)  If  a  prototype  plant  is  used  to 
comply  with  the  requirements  of 

§  52.107(b)(2).  then  the  NRC  may 
impose  additional  licensing 
requirements  on  siting,  safety  features, 
or  operational  conditions  for  the 
prototype  plant  to  protect  the  pubUc, 
the  plant  staff,  and  the  plant  itself  from 
the  possible  consequences  of  failures 
during  the  testing  period. 

(4)  An  application  referencing  a 
certified  design  must  include  in  the 
final  safety  analysis  report  the 
information  approved  for  incorporatipn 
by  reference  in  a  design  certification 
rule;  describe  those  portions  of  the 
design  that  are  not  described  in  the 
certified  design,  such  as  the  service 
water  intake  structure  and  the  ultimate 
heat  sink;  demonstrate  compliance  with 
the  interface  requirements  established 
for  the  design  under  §  52.107(a)(1);  and 
have  available  for  audit  procurement 
specifications  and  construction  and 
installation  specifications  in  accordance 
with  §§  52.107(a)(2)  and  52.203(b). 

(5)  An  application  referencing  a 
certified  design  must  include  a  plant- 
specific  PRA  that  uses  the  design- 
specific  PRA  and  is  updated  to  account 
for  site-specific  design  information  and 
any  design  changes. 

(c)  The  apphcation  must  include  the 
proposed  inspections,  tests  and 
analyses,  including  those  applicable  to 
emergency  planning,  which  the  licensee 
shall  perform  and  the  acceptance 
criteria  that  are  necessary  and  sufficient 
to  provide  reasonable  assurance  that,  if 
the  inspections,  tests,  and  analyses  are 
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performed  and  the  acceptance  criteria 
met,  the  facility  has  been  constructed 
and  will  operate  in  conformity  with  the 
combined  license,  the  provisions  of  the 
Atomic  Energy  Act,  and  the  NRC's 
regulations. 

(1)  If  the  application  references  a 
certified  standard  design,  the 
inspections,  tests,  analyses,  and 
acceptance  criteria  contained  in  the 
certified  design  must  apply  to  those 
portions  of  the  facility  design  that  are 
covered  by  the  design  certification. 

(2)  The  application  may  include  a 
notification  that  a  required  inspection, 
test,  or  analysis  in  the  ITAAC  has  been 
successfully  completed  and  that  the 
corresponding  acceptance  criterion  has 
been  met.  The  Federal  Register 
notification  required  by  §  52.217  must 
indicate  that  the  application  includes 
this  notification. 

(d)  The  application  must  contain  ' 
emergency  plans  that  provide 
reasonable  assurance  that  adequate 
protective  measures  can  and  will  be 
taken  in  the  event  of  a  radiological 
emergency  at  the  site. 

(1)  If  the  application  references  an 
early  site  permit,  the  application  may 
incorporate  by  reference  emergency 
plans,  or  major  features  of  emergency 
plans,  approved  in  connection  with  the 
issuance  of  the  permit.  If  the  application 
incorporates  by  reference  an  emergency 
plan  or  major  features  of  such  a  plan, 
the  application  must  include 
information  that  updates  and  corrects 
the  information  previously  provided 
under  §  52.17(b),  and  discuss  whether 
the  new  information  materially  changes 
the  bases  for  compliance  with  the 
applicable  requirements.  New 
information  that  materially  changes  the 
bases  for  the  Commission's 
determination  on  the  matters  in 
§  52.17(b)  must  be  subject  to  litigation 
during  the  combined  license  proceeding 
in  the  same  manner  as  other  issues 
material  to  those  proceedings. 

(2Xi)  If  the  application  does  not 
reference  an  early  site  permit,  or  if  no 
emergency  plans  were  approved  in 
connection  with  the  issuance  of  the 
permit;  the  applicant  shall  make  good 
faith  efforts  to  obtain  certifications'  from 
the  local  and  State  governmental 
agencies  with  emergency  plaiming 
responsibilities  that: 

(A)  The  proposed  emergency  plans 
are  practicable; 

(B)  These  agencies  are  committed  to 
participating  in  any  further 
development  of  the  plans,  including  any 
required  field  demonstrations;  and 

(C)  These  agencies  are  committed  to 
executing  their  responsibilities  under 
the  plans  in  the  event  of  an  emergency. 


(ii)  The  application  must  contain  any 
certifications  that  have  been  obtained.  If 
these  certifications  caimot  be  obtained, 
the  application  must  contain 
information,  including  a  utility  plan, 
sufficient  to  show  that  the  proposed 
plans  nonetheless  provide  reasonable 
assurance  that  adequate  protective 
measures  can  and  will  be  taken  in  the 
event  of  a  radiological  emergency  at  the 
site. 

S52J213    Standards  for  review  of 
application*. 

Applications  filed  under  this  subpart 
will  be  reviewed  according  to  the 
standards  set  out  in  10  CFR  parts  20,  50, 
51,  55,  73,  and  100  as  they  apply  to 
applications  for  construction  permits 
and  operating  licenses  for  nuclear 
power  plants,  and  as  those  standards  are 
technically  relevant  to  the  design 
proposed  for  the  facility. 

§52.215    Applicability  of  NRC 
requirements. 

(a)  An  applicant  shall  comply  with  all 
requirements  in  10  CFR  Chapter  I 
applicable  to  applicants  for  construction 
permits  and  limited  work  authorizations 
under  10  CFR  50.10. 

(b)  After  a  combined  license  is  issued 
but  before  the  Commission  has 
authorized  operation  under  §  52.231,  the 
licensee  shall  comply  with  all 
requirements  in  this  chapter  of  Title  10 
applicable  to  holders  of  construction 
permits  for  nuclear  power  reactors. 

(c)  After  the  Commission  has 
authorized  operation  imder  §  52.231,  the 
licensee  shall  comply  with  all 
requirements  in  10  CFR  Chapter  I 
applicable  to  holders  of  operating 
licenses  for  nuclear  power  reactors.  Any 
limitations  contained  in  10  CFR  part  50 
regarding  applicability  of  the  provisions 
to  certain  classes  of  facilities  continue  to 
apply.  Provisions  of  10  CFR  part  50  that 
do  not  apply  to  holders  of  combined 
licenses  issued  imder  this  subpart 
include  §§  50.55(a),  (b)  and  (d),  and 
50.58(a). 

f  52.21 7    Administrative  review  of 
applications. 

A  proceeding  on  a  combined  license 
is  subject  to  all  applicable  procedural 
requirements  contained  in  10  CFR  part 
2,  including  the  requirements  for 
docketing  (§  2.101)  and  issuance  of  a 
notice  of  hearing  (§  2.104).  If  an 
applicant  requests  a  Commission 
finding  on  certain  ITAAC  with  the 
issuance  of  the  combined  license,  then 
those  ITAAC  will  be  identified  in  the 
notice  of  hearing.  All  hearings  on 
combined  licenses  are  governed  by  the 
procedures  contained  in  10  CFR  part  2. 


§52^19    Referral  to  the  ACftS. 

The  Commission  shall  refer  a  copy  of 
the  application  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  The  ACRS  shall  report  on  those 
portions  of  the  application  that  concern 
safety  and  shall  apply  the  criteria  set 
forth  in  §  52.213,  in  accordance  with  the 
finality  provisions  of  this  part. 

§52^1    Environmental  review. 

If  the  application  references  an  early 
site  permit  and/or  a  design  certification 
rule,  the  enviroiunental  review  must 
focus  on  whether  the  design  of  the 
facility  falls  within  the  site  parameters 
specified  in  the  early  site  permit  and 
any  other  significant  environmental 
issue  not  considered  in  any  previous 
proceeding  on  the  site  or  the  design.  If 
the  application  does  not  reference  an 
early  site  permit,  the  environmental 
review  procediues  set  out  in  10  CFR 
part  51  with  respect  to  a  construction 
permit  must  be  followed,  including  the 
issuance  of  a  final  environmental 
impact  statement,  but  excluding  the 
issuance  of  a  supplement  under  10  CFR 
51.95(a). 

§  52.223    Authoriiation  to  conduct  site 
activities. 

(a)(1)  If  the  application  references  an 
early  site  permit  that  contains  a  site 
redress  plan  as  described  in  §  52.17(c) 
the  applicant  is  authorized  by  §  52.25  to 
perform  the  site  preparation  activities 
described  in  10  CFR  50.10(e)(1).     . 

(2)  If  the  application  does  not 
reference  an  early  site  permit  which 
contains  a  redress  plan,  the  appUcant 
may  not  perform  the  site  preparation 
activities  allowed  by  10  CFR  50.10(e)(1) 
without  first  submitting  a  site  redress 
plan  in  accord  with  §  52.211(a)(3)  and 
obtaining  the  separate  authorization 
required  by  10  CFR  50.10(e)(1). 
Authorization  may  be  granted  only  after 
the  presiding  officer  in  the  proceeding 
on  the  application  has  made  the 
findings  and  determination  required  by 
10  CFR  50.10(e)(2)  and  has  determined 
that  the  site  redress  plan  meets  the 
criteria  in  §  52.17(c). 

(3)  Authorization  to  conduct  the 
activities  described  in  10  CFR 
50.10(e)(3)(i)  may  be  granted  only  after 
the  presiding  officer  in  the  combined 
license  proceeding  makes  the  additional 
finding  required  by  10  CFR 
50.10(e)(3)(ii). 

(b)  If,  after  an  applicant  for  a 
combined  license  has  performed  the 
activities  permitted  by  paragraph  (a)  of 
this  section,  the  application  for  the 
license  is  withdrawn  or  denied,  and  the 
early  site  permit  referenced  by  the 
application  expires,  then  the  applicant 
shall  redress  the  site  in  accord  with  the 
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terms  of  the  site  redress  plan.  If  a  use 
not  envisaged  in  the  redress  plan  is 
found  for  the  site  or  parts  thereof  before 
redress  is  complete,  the  applicant  shall 
carry  out  the  redress  plan  to  the  greatest 
extent  possible  consistent  with  the 
alternate  use. 

§  52.225    Exemptions  and  variances. 

(a)  Applicants  for  a  combined  license 
under  this  subpart,  or  any  amendment 
to  a  combined  license,  may  include  in 
the  application  a  request,  under  10  CFR 
50.12,  for  an  exemption  from  one  or 
more  of  the  Commission's  regulations, 
including  any  part  of  a  design 
certification  rule.  The  Commission  may 
grant  such  a  request  if  it  determines  that 
the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a)  or 
52.127(b)(1)  if  the  exemption  includes 
any  part  of  the  design  certification  rule. 

(b)  An  applicant  for  a  combined 
license,  or  any  amendment  to  a 
combined  license,  who  has  filed  an 
application  referencing  an  early  site 
permit  issued  under  this  subpart  may 
include  in  the  application  a  request  for 
a  variance  from  one  or  more  elements  of 
the  permit.  In  determining  whether  to 
grant  the  variance,  the  Commission 
shall  apply  the  same  technically 
relevant  criteria  as  were  applicable  to 
the  application  for  the  original  or 
renewed  site  permit.  Issuance  of  the 
variance  is  subject  to  litigation  during 
the  combined  license  proceeding  in  ihe 
same  manner  as  other  issues  material  to 
that  proceeding. 

§  52.227    Issuance  of  combined  licenses. 

(a)(1)  The  Commission  shall  issue  a 
combined  license  for  a  nuclear  power 
facility  upon  finding  that  the  applicable 
requirements  of  10  CFR  50.40,  50.42, 
50.43,  50.47,  and  50.50  have  been  met, 
and  that  there  is  reasonable  assurance 
that  the  facility  will  be  constructed  and 
will  operate  in  conformity  with  the 
license,  the  provisions  of  the  Act,  and 
the  Commission's  rules  and  regulations, 

(2)  The  Commission  may  also  find,  at 
the  Ume  jt  issues  the  combined  license, 
that  certain  acceptance  criteria  in  one  or 
more  of  the  inspections,  tests,  analyses, 
and  acceptance  criteria  (ITAAC)  in  the 
combined  license  have  been  met.  Such 
a  finding  wiU  preclude  any  required 
finding  under  §  52.231(g)  with  respect  to 
that  ITAAC. 

(b)(1)  The  Commission  shall  identify 
within  the  combined  license  the 
inspections,  tests,  and  analyses, 
including  those  applicable  to  emergency 
planning,  that  the  ficensee  shall 
perform,  and  the  acceptance  criteria 
that,  if  met,  are  necessary  and  sufficient 
to  provide  reasonable  assurance  that  the 
facility  has  been  constructed  and  will  be 
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operated  in  conformity  with  the  license, 
the  provisions  of  the  Act,  and  the 
Commission's  rules  and  regulations. 

(2)  Any  modification  to,  addition  to, 
or  deletion  fi-om  the  terms  of  a 
combined  license,  including  any 
modification  to,  addition  to,  or  deletion 
from  the  inspections,  tests,  analyses,  or 
related  acceptance  criteria  contained  in 
the  license  is  a  proposed  amendment  to 
the  license.  There  must  be  an 
opportunity  for  a  hearing  on  these 
amendments. 

(3)  The  Commission  may  issue  and 
make  immediately  effective  any 
amendment  to  a  combined  license  upon 
a  determination  by  the  Commission  that 
the  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  hearing  from  any  person. 
The  amendment  may  be  issued  and 
made  immediately  effective  in  advance 
of  the  holding  and  completion  of  any 
required  hearing.  The  amendm^it  will 
be  processed  in  accordance  with  the 
procedures  specified  in  10  CFR  50.91. 

(c)  If  the  combined  license  does  not 
reference  a  certified  design,  then  a 
licensee  may  make  changes  in  the 
facility  as  described  in  the  final  safety 
analysis  report  (as  updated),  make 
changes  in  the  procedures  as  described 
in  the  final  safety  analysis  report  (as 
updated),  and  conduct  tests  or 
experiments  not  described  in  the  final 
safety  analysis  report  (as  updated)  imder 
the  applicable  change  processes  in  10 
CFR  part  50  (e.g.,  §  50.54.  §  50.59,  or 

§  50.90). 

(d)  If  the  combined  license  references 
a  certified  design,  then — 

(1)  Changes  to  or  departures  from 
information  within  the  scope  of  the 
referenced  design  certification  rule  are 
subject  to  the  applicable  change 
processes  in  that  rule;  and 

(2)  Changes  that  are  not  within  the 
scope  of  the  referenced  design 
certification  rule  are  subject  to  the 
applicable  change  processes  in  10  CFR 
part  50  imless  they  involve  changes  to 
or  non-compliance  with  information 
within  the  scope  of  the  referenced 
design  certification  rule,  in  which  case 
the  applicable  provisions  of  this  section 
and/or  the  design  certification  rule 
apply. 

(e)  A  combined  license  is  issued  for 

a  specified  period  not  to  exceed  40  years 
from  the  date  on  which  the  Commission 
makes  the  finding  required  under 
§  52.231(g). 

§52.229    Inspection  during  construction. 

(a)  Holders  of  combined  licenses  shall 
comply  with  the  provisions  of  10  CFR 
50.70  and  50.71. 


(b)  With  respect  to  activities  subject  to 
an  ITAAC,  an  applicant  for  a  combined 
license  may  proceed  at  its  ov»m  risk  with 
design  and  procurement  activities,  and 

a  licensee  may  proceed  at  its  own  risk 
with  design,  procurement,  construction, 
and  pre-operational  activities,  even 
though  the  NRC  may  not  have  found 
that  any  particular  ITAAC  has  been 
satisfied. 

(c)  The  licensee  shall  notify  the  NRC 
that  the  inspections,  tests,  or  analyses  in 
the  ITAAC  have  been  successfully 
completed  and  that  the  corresponding 
acceptance  criteria  have  been  met. 

(d)  In  the  event  that  an  activity  is 
subject  to  an  ITAAC  and  the  licensee 
has  not  demonstrated  that  the  ITAAC 
has  been  satisfied,  the  licensee  may  take 
corrective  actions  to  successfully 
complete  that  ITAAC,  request  an 
exemption  from  the  ITAAC  in 
accordance  with  the  applicable  change 
process  in  the  referenced  design 
certification  rule,  or  request  a  license 
amendment  imder  §  52.227(b),  as 
applicable. 

(e)  The  NRC  staff  shall  ensure  that  the 
requfred  inspections,  tests,  and  analyses 
in  the  ITAAC  are  performed.  At 
appropriate  intervals  dming 
construction,  the  NRC  shall  publish 
notices  in  the  Federal  Register  of  the 
successful  completion  of  inspections, 
tests,  and  analyses. 


§52.231 
license. 


Operation  under  a  combined 


(a)  Not  less  than  one  hundred  and 
eighty  days  before  the  date  scheduled 
for  iaitial  loading  of  fuel  into  a  plant  by 
a  licensee  that  has  been  issued  a 
combined  license  under  Subpart  G  of 
this  part,  the  Commission  shall  publish 
notice  of  intended  operation  in  the 
Federal  Register.  That  document  must 
provide  that  any  person  whose  interest 
may  be  affected  by  operation  of  the 
plant  may,  within  60  days,  request  that 
the  Commission  hold  a  hearing  on 
whether  the  facility  as  constructed 
complies,  or  on  completion  will 
comply,  with  the  acceptance  criteria  of 
the  ITAAC  in  the  combined  license, 
except  for  those  ITAAC  that  the 
Commission  found  were  met  under 

§  52.227(a)(2). 

(b)  A  request  for  hearing  under 
paragraph  (a)  of  this  section  must  show, 
prima  facie,  that — 

(1)  One  or  more  of  the  acceptance 
criteria  of  the  ITAAC  in  the  combined 
license  have  not  been,  or  will  not  be 
met;  and 

(2)  The  specific  operational 
consequences  of  nonconformance  that 
would  be  contrary  to  providing 
reasonable  assurance  of  adequate 


protection  of  the  public  health  and 
safety. 

(c)  After  receiving  a  request  for  a 
hearing,  the  Commission  expeditiously 
shall  either  deny  or  grant  the  request.  If 
the  request  is  granted,  the  Commission 
shall  determine,  after  considering 
petitioners'  prima  facie  showing  and 
any  answers  thereto,  whether  during  a 
period  of  interim  operation,  there  will 
be  reasonable  assurance  of  adequate 
protection  of  the  public  health  and 
safety.  If  the  Commission  determines 
that  there  is  such  reasonable  assurance, 
it  shall  allow  operation  during  an 
interim  period  under  the  combined 
license. 

(d)  The  Commission,  in  its  discretion, 
shall  determine  appropriate  hearing 
procedures,  whether  informal  or  formal 
adjudicatory,  for  any  hearing  imder 
para^aph  (a)  of  this  section,  and  shall 
state  its  reasons  therefor. 

(e)  The  Commission  shall,  to  the 
maximimi  possible  extent,  render  a 
decision  on  issues  raised  by  the  hearing 
request  within  180  days  of  the 
publication  of  the  notice  provided  by 
paragraph  (a)  of  this  section  or  the 
anticipated  date  for  initial  loading  of 
fuel  into  the  reactor,  whichever  is  later. 

(f)  A  petition  to  modify  the  terms  and 
conditions  of  the  combined  license  will 
be  processed  as  a  request  for  action  in 
accord  with  10  CFR  2.206.  The 
petitioner  shall  file  the  petition  with  the 
Secretary  of  the  Commission.  Before  the 
licensed  activity  allegedly  affected  by 
the  petition  (fuel  loading,  low  power 
testing,  etc.)  commences,  the 
Commission  shall  determine  whether 
any  immediate  action  is  required.  If  the 
petition  is  granted,  then  an  appropriate 
order  will  be  issued.  Fuel  loachng  and 
operation  under  the  combined  license 
will  not  be  affected  by  the  granting  of 
the  petition  unless  the  order  is  made 
immediately  effective. , 

(g)  Prior  to  operation  of  the  facility, 
the  Commission  shall  find  that  the 
acceptance  criteria  of  the  ITAAC  in  the ' 
combined  license  are  met,  except  for 
those  ITAAC  that  the  Commission 
found  were  met  under  §  52.227(a)(2).  If 
the  combined  license  is  for  a  modular 
design,  each  reactor  module  may  require 
a  separate  finding  as  construction 
proceeds. 

(h)  After  the  Commission  has  made 
the  finding  in  paragraph  (g)  of  this 
section,  the  ITAAC  do  not,  by  virtue  of 
their  inclusion  in  the  design 
certification  rule  or  combined  license, 
constitute  regulatory  requirements 
either  for  licensees  or  for  renewal  of  the 
license;  except  for  specific  ITAAC, 
which  are  the  subject  of  a  hearing  under 
paragraph  (a)  of  this  section,  their 
expiration  will  occur  upon  final 
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Conunission  action  in  such  proceeding. 
However,  subsequent  changes  to  the 
faciUty  or  procedures  described  in  the 
final  safety  analysis  report  (as  updated) 
must  comply  with  the  requirements  in 
§  52.227(c)  or  (d),  as  appHcable. 

Subpart  H— Manufacturing  Licenses 

§  52^41    Scope  of  subpart 

(a)  Section  101  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  §  50.10  of 
this  chapter  require  a  Commission 
license  to  transfer  or  receive  in 
interstate  commerce,  manufacture, 
produce,  transfw,  acquire,  possess,  use, 
import  or  export  any  production  or 
utilization  facility.  The  regulations  in  10 
CFR  part  50  require  the  issuance  of  a 
construction  permit  by  the  Conunission 
before  commencement  of  construction 
of  a  production  or  utilization  facility, 
and  the  issuance  of  an  operating  Ucense 
before  operation  of  the  facility.  The 
provisions  of  10  CFR  part  50  relating  to 
the  facility  licensing  process  are,  in 
general,  predicated  on  the  assimiption 
that  the  facility  will  be  assembled  and 
constructed  on  the  site  at  which  it  is  to 
be  operated.  In  those  circiunstances, 
both  facility  design  and  site-related 
issues  can  be  considered  in  the  initial, 
construction  permit  stage  of  the 
licensing  process. 

(b)  Under  the  Atomic  Energy  Act,  a 
license  may  be  sought  and  issued 
authorizing  the  manufacture  of  facilities 
but  not  their  construction  and 
installation  at  the  sites  on  which  the 
facilities  are  to  be  operated.  Prior  to  the 
"commencement  of  construction,"  as 
defined  in  §  50.10(c)  of  this  chapter,  of 

a  facility  (manufactiu^d  under  such  a 
Commission  license)  on  the  site  at 
which  it  is  to  operate — that  is 
preparation  of  the  site  and  installation 
of  the  facility — a  construction  permit, 
combined  license,  or  duplicate  plant 
license  that,  among  other  things,  inflects 
approval  of  the  site  on  which  the  facility 
is  to  be  operated,  must  be  issued  by  the 
Commission.  This  subpart  sets  out  the 
particular  requirements  and  provisions 
applicable  to  situations  where  nuclear 
power  reactors  to  be  manufact\u«d 
under  a  Conmiission  license  and 
subsequently  installed  at  the  site  under 
a  Commission  construction  permit, 
combined  license,  or  duplicate  plant 
license,  are.of  the  type  described  in 
§  5t).22  of  this  chapter. 

§  52.243    Relationship  to  other  subparts. 

(a)  Referencing  a  manufacturing 
license.  An  application  for  a 
construction  permit,  operating  Ucense 
or  combined  license  to  construct  a 
nuclear  power  plant  which  is  to  be 
manufactured  under  a  manufactiuing 


license  issued  under  this  subpart  need 
not  contain  the  information  or  analyses 
that  have  been  previously  approved  by 
the  Conunission  in  connection  with  the 
issuance  of  the  manufactiu-ing  license. 
The  application  must  reference  the 
manufactiuing  license,  and  provide 
sufficient  information  to  demonstrate 
that  the  site  on  which  the  reactor(s)  is 
to  be  located  and  operated  fits  within 
the  postulated  site  parameters  specified 
in  the  manufacturing  Ucense. 

(b)  Amendment  of  manufactiu"ing 
license  to  reflect  final  reactor  design. 
The  holder  of  a  manufactiuing  Ucense 
issued  under  this  subpart  shall  submit 
to  the  Commission  the  final  design  of 
the  nuclear  power  reactor(s)  covered  by 
the  license  as  soon  as  such  design  has 
been  completed.  The  submittal  must  be 
in  the  form  of  an  application  for 
amendment  of  the  manufacturing 
Ucense. 

(c)  Application  for  construction 
permit  or  combined  Ucense  referencing 
a  manufacturing  license.  An  application 
for  a  permit  to  construct  a  nuclear 
power  reactor(s)  or  a  combined  license 
that  is  the  subject  of  an  application  for 

a  manufacturing  Ucense  pursuant  to  this 
subpart  need  not  contain  information  or 
analyses  that  have  previously  been 
submitted  to  the  Commission  in 
connection  with  the  application  for  a 
manufacturing  Ucense.  However,  the 
application  must  comply  with 
§§  50.34(a)  and  50.34a  of  this  chapter, 
and  provide  sufficient  information  to 
demonstrate  that  the  site  on  which  the 
reactor{s)  is  to  be  operated  falls  within 
the  postulated  site  parameters  specified 
in  the  relevant  manufacturing  license 
appUcation. 

fd)  Approval  of  construction  permit  or 
combined  license  referencing  a 
manufacturing  Ucense.  The  Commission 
may  issue  a  permit  to  construct  a 
nuclear  power  reactor(s)  or  a  combined 
license  that  is  the  subject  of  an 
appUcation  for  a  manufacturing  license 
pursuant  to  this  subpart  if  the 
Commission — 

(1)  Finds  that  the  site  on  which  the 
reactor  is  to  be  operated  falls  within  the 
postulated  site  parameters  specified  in 
the  relevant  appUcation  for  a 
manufacturing  Ucense;  and 

(2)  Makes  the  findings  otherwise 
required  by  10  CFR  part  50.  A 
construction  permit  or  combined  license 
may  not  be  issued  imtil  the  relevant 
manufactiuing  Ucense  has  been  issued. 

(e)  Approval  of  operating  license 
referencing  a  manufactiuing  license.  An 
operating  license  for  a  nuclear  power 
reactor(s)  that  has  been  manufactured 
under  a  Commission  license  issued 
under  this  subpart  may  be  issued  by  the 
Commission  under  10  CFR  50.57  and 
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subpart  A  of  part  51  of  this  chapter 
except  that  the  Commission  shall  find, 
under  10  CFR  50.57(a)(1),  that 
construction  of  the  reactor(s)  has  been 
substantially  completed  in  conformity 
with  both  the  manufacturing  license  and 
the  construction  permit  and  the 
applications  therefor,  as  amended,  and 
the  provisions  of  the  Act,  and  the  rules 
and  regulations  of  the  C6mmission. 
Notwithstanding  the  other  provisions  of 
this  paragraph,  no  application  for  an 
operating  license  for  a  nuclear  power 
reactor(s)  that  has  been  manufactiu-ed 
under  a  Commission  license  issued 
under  this  subpart  will  be  docketed 
until  the  application  for  an  amendment 
to  the  relevant  manufacturing  license 
reouired  by  §  52.249  has  been  docketed. 

ff)  Prohibition  against  transport  of 
nuclear  power  reactor  manufactured 
under  this  subpart.  The  prohibition  in 
§  50.10(c)  of  this  chapter  against 
commencement  of  construction  of  a 
production  or  utilization  facility  prior  to 
issuance  of  a  construction  permit 
applies  to  the  transport  of  a  nuclear 
power  reactor(s)  manufactiued  pursuant 
to  this  subpart  from  the  manufactiu-ing 
facility  to  the  site  at  which  the  reactor(s) 
will  be  installed  and  operated.  In 
addition,  such  nuclear  power  reactor(s) 
may  not  be  removed  from  the 
manufacturing  site  until  the  final  design 
of  the  reactor(s)  has  been  approved  by 
the  Commission  in  accordance  with 
§52.249. 

§  52.245    Filing  and  contents  of 
applications. 

(a)  An  application  for  a  manufacturing 
license  imder  this  subpart  must  be 
submitted,  as  specified  in  §  50.4  of  this 
chapter  and  meet  all  the  requirements  of 
§§50.34(a)(l)-{9)  and  50.34a(a)  and  (b) 
of  this  chapter  except  that  the 
preliminary  safety  analysis  report  must 
be  designated  as  a  "design  report"  and 
any  required  information  or  analyses 
relating  to  site  matters  must  be 
predicated  on  postiUated  site  parameters 
which  must  be  specified  in  the 
application.  The  application  must  also 
include  information  pertaining  to  design 
features  of  the  proposed  reactor(s)  that 
affect  plans  for  coping  with  emergencies 
in  the  operation  of  the  reactor(s). 

(b)  An  applicant  for  a  manufactiuing 
license  under  this  subpart  shall  submit 
with  the  application  an  environmental 
report  as  required  of  applicants  for 
construction  permits  in  accordance  with 
subpart  A  of  part  51  of  this  chapter. 
However,  the  report  must  be  directed  at 
the  manufacture  of  the  reactor(s)  at  the 
manufacturing  site;  and,  in  general 
terms,  at  the  construction  and  operation 
of  the  reactor(s)  at  a  hypothetical  site  or 
sites  having  characteristics  that  fall 


within  the  postulated  site  parameters. 
The  related  draft  and  final 
environmental  impact  statement 
prepared  by  the  NRC  staff  will  be 
similarly  directed. 

(c)  The  financial  information 
submitted  under  §  50.33(f)  of  this 
chapter  and  Appendix  C  of  part  50  must 
be  directed  at  a  demonstration  of  the 
financial  qualifications  of  the  applicant 
for  the  manufacturing  license  to  carry 
out  the  manufacturing  activity  for  which 
the  license  is  sought. 

(d)  The  fees  associated  with  the  filing 
and  review  of  the  application  are  set 
forth  in  10  CFR  part  1 70. 

§  52.247    Standards  for  review  of 
application. 

Applications  filed  under  this  subpart 
will  be  reviewed  for  compliance  with 
the  standards  set  out  in  10  CFR  part  20, 
part  50  and  its  appendices,  and  parts  73 
and  100  as  they  apply  to  applications 
for  construction  permits  and  operating 
licenses  for  nuclear  power  plants, 
except  as  otherwise  specified  in  this 
subpart  or  as  the  context  otherwise 
indicates.  The  requirement  in  §  50.58  of 
this  chapter  for  review  of  the 
application  by  the  Advisory  Committee 
on  Reactor  Safeguards  and  the  holding 
of  a  public  hearing,  apply  in  context, 
with  respect  to  matters  of  radiological 
health  and  safety,  environmental 
protection,  and  the  common  defense 
and  security,  to  licenses  under  this 
subpart  to  manufacture  nuclear  power 
reactors  (manufactiuing  licenses)  to  be 
operated  at  sites  not  identified  in  the 
license  application. 

§  52.249    Applicability  of  NRC 
requirements. 

An  applicant  shall  comply  with  all 
requirements  in  this  chapter  of  Title  10 
applicable  to  applicants  for  construction 
permits  and  operating  licenses  imder 
this  chapter  of  Title  10,  except 
§§  50.10(b)  and  (c),  50.12(b),  50.23, 
50.30(d),  50.34(a)(10),  50.34a(c), 
50.35(a)  and  (c),  50.40(a),  50.45, 
50.55(d),  50.56  of  this  chapter  and 
Appendix  J  of  10  CFR  part  50  do  not 
apply  to  manufactiuing  licenses. 
Appendices  E  and  H  of  10  CFR  part  50 
apply  to  manufactiuing  licenses  only  to 
the  extent  that  the  requirements  of  these 
appendices  involve  facility  design 
features. 

§  52.251    Referral  to  ttie  ACRS. 

The  Commission  shaU  refer  a  copy  of 
the  application  to  the  Advisory 
Committee  on  Reactor  Safeguards 
(ACRS).  The  ACRS  shall  report  on  those 
portions  of  the  application  which 
concern  safety. 


§52.25v)    Issuance  of  manufacturing 
license. 

(a)  The  Commission  may  issue  a 
license  to  manufacture  one  or  more 
nuclear  power  reactors  to  be  operated  at 
sites  not  identified  in  the  license 
application  if  the  Commission  finds 
that: 

(1)  The  applicant  has  described  the 
proposed  design  of  and  the  site 
parameters  postulated  for  the  reactor(s), 
including,  but  not  limited  to,  the 
principal  architectural  and  engineering 
criteria  for  the  design,  and  has 
identified  the  major  features  of 
components  incorporated  therein  for  the 
protection  of  the  health  and  safety  of  the 
public. 

(2)  Further  technical  or  design 
information  that  may  be  required  to 
complete  the  design  report  and  which 
can  reasonably  be  left  for  later 
consideration,  will  be  supplied  in  a 
supplement  to  the  design  report. 

(3)  Safety  features  or  components,  if 
any,  that  require  research  and 
development  have  been  described  by 
the  applicant  and  the  applicant  has 
identified,  and  there  will  be  conducted 
a  research  and  development  program 
reasonably  designed  to  resolve  any 
safety  questions  associated  with  the 
features  of  components;  and 

(4)  On  the  basis  of  the  foregoing,  there 
is  reasonable  assurance,  that: 

(i)  Such  safety  questions  will  be 
satisfactorily  resolved  before  any  of  the 
proposed  nuclear  power  reactor(s)  are 
removed  from  the  manufacturing  site; 
and 

(ii)  Taking  into  consideration  the  site 
criteria  contained  in  part  100  of  this 
chapter,  the  proposed  reactor(s)  can  be 
constructed  and  operated  at  sites  having 
characteristics  that  fall  within  the  site 
parameters  postulated  for  the  design  of 
the  reactor(s)  without  undue  risk  to  the 
health  and  safety  of  the  public. 

(5)  The  applicant  is  technically  and 
financially  qualified  to  design  and 
manufacture  the  proposed  nuclear 
power  reactor(s). 

(6)  The  issuance  of  a  license  to  the 
apphcant  will  not  be  inimical  to  the 
common  defense  and  security  or  to  the 
health  and  safety  of  the  public. 

(7)  On  the  basis  of  the  evaluations  and 
analyses  of  the  environmental  effects  of 
the  proposed  action  required  by  subpart 
A  of  part  51  of  this  chapter  and 

§  52.245(b),  the  action  called  for  is  the 
issuance  of  the  license.  » 

(b)  When  an  applicant  has  supplied 
initially  all  of  the  technical  information 
required  to  complete  the  application, 
including  the  final  design  of  the 
reactor(s),  the  findings  required  for  the 
issuance  of  the  license  will  be 


Federal  Register /Vol.  68.  No.  128 /Thursday.  July  3.  2003 /Proposed  Rules 


40061 


appropriately  modified  to  reflect  that 
fact. 

(c)  Each  manufacturing  license  issued 
under  this  subpart  will  specify  the 
nxunber  of  nuclectr  power  reactors 
authorized  to  be  manufactiued  and  the 
latest  date  of  the  completion  of  the 
manufacture  of  all  such  reactors.  Upon 
good  cause  shown,  the  Commission  will 
extend  the  completion  date  for  a 
reasonable  period  of  time. 

|S2^55    Duration  of  design  approval. 

lA  nuclear  plant  design  that  is 
approved  as  part  of  the  issuance  of  a 
manufactiuing  license  is  valid  for  five 
years  from  the  date  of  issuance  of  the 
manufacturing  license. 

§  52.257    Finality  of  the  manufacturing 
license. 

iln  making  the  findings  required  by 
thib  part  for  the  issuance  of  a 
construction  permit  or  an  operating 
license  for  a  nuclear  power  reactor{s) 
that  has  been  manufactured  under  a 
Commission  license  issued  under  this 
subpart,  or  an  amendment  to  such  a 
manufacturing  license,  construction 
permit,  or  operating  license,  the 
Commission  will  treat  as  resolved  those 
matters  which  have  been  resolved  at  an 
earlier  stage  of  the  licensing  process, 
unless  there  exists  significant  new 
information  that  substantially  affects  the 
conclusionCs)  reached  at  the  earlier  stage 
or  other  good  cause. 

Subpart  (—Duplicate  Design  Licenses 

§  52.261    Scope  of  subpart. 

(a)  Section  101  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  §  50.10  of 
this  chapter  require  a  Commission 
license  to  transfer  or  receive  in 
interstate  commerce,  manufacture, 
produce,  transfer,  acquire,  possess,  use. 
import  or  export  any  production  or 
utiUzation  facility.  The  regulations  in  10 
CFR  part  50  require  the  issuance  of  a 
construction  permit  by  the  Commission 
before  commencement  of  construction 
of  a  production  or  utilization  facility, 
except  as  provided  in  §50. 10(e)  of  this 
chapter,  and  the  issuance  of  an 
operating  license  before  the  operation  of 
the  facility. 

(b)  The  Commission's  regulations  in 
10  CFR  part  2  specifically  provide  for 
the  holding  of  hearings  on  particular 
issues  separately  from  other  issues 
involved  in  hearings  in  licensing 
proceedings  (10  CFR  2.761a  and  10  CFR 
part  2,  appendix  A,  section  1(c)),  and  for 
the  consolidation  of  adjudicatory 
proceedings  and  of  the  presentations  of 
parties  in  adjudicatory  proceedings  such 
as   ■         ■  '"        '    ' 


(c)  This  subpart  sets  out  the  particular 
requirements  and  provisions  applicable 
to  situations  in  which  applications  are 
filed  by  one  or  more  appHcants  for 
licenses  to  construct  and  operate 
nuclear  power  reactors  of  essentially  the 
same  design  to  be  located  at  different 
sites. 

(d)  If  the  design  for  the  power 
reactor(s)  proposed  in  a  particular 
application  is  not  identical  to  the  others, 
that  application  may  hot  be  processed 
under  this  subpart  and  subpart  D  of  part 
2  of  this  chapter. 

§  52.263    Relationship  to  other  sut>parts. 

Except  as  otherwise  specified  in  this 
subpart  or  as  the  context  otherwise 
indicates,  the  provisions  of  10  CFR  part 
50,  applicable  to  construction  permits 
and  operating  licenses,  including  the 
requirement  in  §  50.58  of  this  chapter 
for  review  of  the  application  by  the 
Advisory  Committee  on  Reactor 
Safeguards  and  the  holding  of  public 
hearings,  apply  to  construction  permits 
and  operating  license  subject  to  this 
subpart. 

§52.265    Filing  and  contents  of 
applications. 

(a)  Applications  for  construction 
permits  submitted  under  this  subpart 
must  include  the  information  required 
by  §§50.33,  50.33a,  50.34(a)  and  50.34a 
(a)  and  (b)  of  this  chapter,  and  be 
submitted  as  specified  in  §  50.4  of  this 
chapter.  The  applicant  shall  also  submit 
the  information  required  by  §  51.50  of 
this  chapter. 

(b)  For  the  technical  information 
required  by  §§  50.34(a)(1)  through  (5) 
and  (8;  and  50.34a  (a)  and  (b)  of  this 
chapter,  reference  may  be  made  to  a 
single  preliminary  safety  analysis  of  the 
design '  which,  for  the  purposes  of  10 
CFR  50.34(a)(1)  includes  one  set  of  site 
parameters  postulated  for  the  design  of 
the  reactors,  and  an  analysis  and 
evaluation  of  the  reactors  in  terms  of 
such  postulated  site  parameters.  This 
single  preUminary  safety  analysis  must 
also  include  information  pertaining  to 
design  features  of  the  proposed  reactors 
that  affect  plans  for  coping  with 
emergencies  in  the  operation  of  the 
reactors,  and  must  describe  the  quality 
assurance  program  with  respect  to 
aspects  of  design,  fabrication, 
prociu-ement  and  construction  that  are 
common  to  all  of  the  reactors. 

"(c)  Applications  for  operating  licenses 
submitted  pursuant  to  this  subpart  must 


icensing  proceedings  (10  CFR  2.715a 
and  2.716). 


'  As  used  in  this  subpart,  the  design  of  a  nuclear 
power  reactor  included  in  a  single  referenced  safety 
analysis  report  means  the  design  of  those  structures, 
systems,  and  components  important  to  radiological 
health  and  safety  and  the  conlmon  defense  and 
security. 


include  the  information  required  by 
§§50.33,  50.34(b)  and  (c),  and  50.34a(c) 
of  this  chapter.  The  applicant  shall  also 
submit  the  infonnation  required  by 
§  51.53  of  this  chapter.  For  the  technical 
information  required  by  §§  50.34Cb)(2) 
through  (5)  and  50.34a(c),  reference  may 
be  made  to  a  single  final  safety  analysis 
of  the  design. 

(d)  The  fees  associated  with  the  filing 
and  review  of  the  application  are  set 
forth  in  10  CFR  part  170. 

Subpart  J— {Reserved] 
Subpart  K— {Reserved! 


Subpart  L— {Reserved] 

Subpart  IM— Enforcement 

§52.401     Violations. 

(a)  The  Commission  may  obtain  an 
injunction  or  other  court  order  to 
prevent  a  violation  of  the  provisions 
of— 

(1)  The  Atomic  Energy  Act  of  1954,  as 
amended: 

(2)  Title  II  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended;  or 

(3)  A  regulation  or  order  issued  under 
those  Acts. 

(b)  The  Commission  may  obtain  a 
court  order  for  the  payment  of  a  civil 
penalty  imposed  under  Section  234  of 
the  Atomic  Energy  Act: 

(1)  For  violations  of— 

(i)  Section  53,  57,  62,  63,  81,  82,  101, 
103, 104,  107,  or  109  of  the  Atomic 
Energy  Act  of  1954,  as  amended; 

(ii)  Section  206  of  the  Energy 
Reorganization  Act; 

(iii)  Any  rule,  regulation,  or  order 
issued  under  the  sections  specified  in 
paragraph  (b)(l)(i)  of  this  section; 

(iv)  Any  term,  condition,  or  hmitation 
of  any  license  issued  under  the  sections 
specified  in  paragraph  (b)(l)(i)  of  this 
section. 

(2)  For  any  violation  for  which  a 
license  may  be  revoked  imder  section 
186  of  the  Atomic  Energy  Act  of  1954, 
as  amended. 

§52.403    Criminal  penalties. 

(a)  Section  223  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  provides  for 
criminal  sanctions  for  willful  violation 
of,  attempted  violation  of,  or  conspiracy 
to  violate,  any  regulation  issued  under 
sections  161b,  161i,  or  161o  of  the  Act. 
For  purposes  of  section  223,  all  the 
regulations  in  this  part  52  are  issued 
imder  one  or  more  of  sections  161b, 
161i,  or  160o,  except  for  the  sections 
listed  in  paragraph  (b)  of  this  section. 

(b)  The  regulations  in  this  part  52  that 
are  not  issued  under  sections  161b, 
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161i,  or  161o  for  the  purposes  of  section 
223  are  as  follows:  §§  52.1.  52.3.  52.5. 
52.8.  52.11.  52.13.  52.15.  52.17.  52.18. 
52.19.  52.21.  52.23,  52.24.  52.27.  52.29. 
52.31.  52.33.  52.37.  52.39,  52.101. 
52.103.  52.105.  52.107.  52.109.  52.111. 
52.113.  52.115.  52.117.  52.119.  52.121, 
52.123.  52.125.  52.201,  52.203.  52.205, 
52.207,  52.209,  52.211,  52.213,  52.215, 
52.217,  52.219,  52.221,  52.225.  52.227. 
52.231,52.401,52.403. 

Appendix  A— Design  Certification  Rule 
for  the  U.S.  Advanced  Boiling  Water 
Reactor 

/.  Introduction 

Appendix  A  constitutes  the  standard 
design  certification  for  the  U.S.  Advanced 
Boiling  Water  Reactor  (ABWR)  design,  in 
accordance  with  10  CFR  part  52,  subpart  B. 
The  applicant  for  certification  of  the  U.S. 
ABWR  design  was  GE  Nuclear  Energy. 


n.  Definitions 

A.  Generic  design  control  document 
(generic  DCD)  means  the  document 
containing  the  Tier  1  and  Tier  2  information 
and  generic  technical  specifications  that  is 
incorporated  by  reference  into  this  appendix. 

B.  Generic  technical  specifications  means 
the  information,  required  by  10  CFR  50.36 
and  50.36a,  for  the  portion  of  the  plant  that 
is  within  the  scope  of  this  appendix. 

C.  Plant-specific  DCD  means  the  document, 
maintained  by  an  applicant  or  licensee  who 
references  this  appendix,  consisting  of  the 
information  in  the  generic  DCD,  as  modified 
and  supplemented  by  the  plant-specific 
departures  and  exemptions  made  under 
Section  Vm  of  this  appendix. 

D.  Tier  1  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
DCD  that  is  approved  and  certified  by  this 
appendix  (hereinafter  Tier  1  information). 
The  design  descriptions,  interface 
requirements,  and  site  parameters  are  derived 
from  Tier  2  information.  Tier  1  information 
includes: 

1.  Definitions  and  general  provisions; 

2.  Design  descriptions; 

3.  Inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC); 

4.  Significant  site  parameters;  and 

5.  Significant  interface  requirements. 

E.  Tier  2  means  the  portion  of  the  design- 
related  information  cbntained  in  the  generic 
DCD  that  is  approved  but  not  certified  by  this 
appendix  (hereinafter  Tier  2  information). 
Compliance  with  Tier  2  is  required,  but 
generic  changes  to  and  plant-specific 
departures  fi^m  Tier  2  are  governed  by 
Section  VIII  of  this  appendix.  Compliance 
with  Tier  2  provides  a  sufficient,  but  not  the 
only  acceptable,  method  for  complying  with 
Tier  1.  Compliance  methods  differing  ft-om 
Tier  2  must  satisfy  the  change  process  in 
Section  VIII  of  this  appendix.  Regardless  of 
these  differences,  an  applicant  or  licensee 
must  meet  the  requirement  in  Section  III.B  of 
this  appendix  to  reference  Tier  2  when 
referencing  Tier  1.  Tier  2  information 
includes: 

1.  Information  required  by  10  CFR  52.107, 
with  the  exception  of  generic  technical 


specifications  and  conceptual  design 
information; 

2.  Information  required  for  a  final  safety 
analysis  report  under  10  CFR  50.34; 

3.  Supporting  information  on  the 
inspections,  tests,  and  analyses  that  will  be 
performed  to  demonstrate  that  the  acceptance 
criteria  in  the  ITAAC  have  been  met;  and 

4.  Combined  license  (COL)  action  items 
(COL  license  information),  which  identify 
certain  matters  that  shall  be  addressed  in  the 
site-specific  portion  of  the  final  safety 
analysis  report  (FSAR)  by  an  applicant  who 
references  this  appendix.  These  items 
constitute  information  requirements  but  are 
not  the  only  acceptable  set  of  information  in 
the  FSAR.  An  applicant  may  depart  ft-om  or 
omit  these  items,  provided  that  the  departure 
or  omission  is  identified  and  justified  in  the 
FSAR.  After  issuance  of  a  construction 
permit  or  COL,  these  items  are  not 
requirements  for  the  licensee  unless  such 
items  are  restated  in  the  FSAR.     , 

F.  Tier  2*  means  the  portion  of  the  Tier  2 
information,  designated  as  such  in  the 
generic  DCD.  which  is  subject  to  the  change 
process  in  Section  VIII.B.6  of  this  appendix. 
This  designation  expires  for  some  Tier  2* 
information  under  Section  VIII.B.6. 

G.  Departure  from  a  method  of  evaluation 
described  in  the  plant-specific  DCD  used  in 
establishing  the  design  bases  or  in  the  safety 
analyses  means:  (i)  Changing  any  of  the 
elements  of  the  method  described  in  the 
plant-specific  DCD  unless  the  results  of  the 
analysis  are  conservative  or  essentially  the 
same;  or  (ii)  Changing  from  a  method 
described  in  the  plant-specific  DCD  to 
another  method  unless  that  method  has  been 
approved  by  NRC  for  the  intended 
application. 

H.  All  other  terms  in  this  appendix  have 
the  meaning  set  out  in  10  CFR  50.2, 10  CFR 
52.3,  or  section  11  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  as  applicable. 

///.  Scope  and  Contents 

A.  Tier  1,  Tier  2,  and  the  generic  technical 
specifications  in  the  U.S.  ABWR  Design 
Control  Document,  GE  Nuclear  Energy, 
Revision  4  dated  March  1997,  are  approved 
for  incorporation  by  reference  by  the  Director 
of  the  Office  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  of  the  generic  DCD  may  be 
obtained  from  the  National  Technical 
Information  Service,  5285  Port  Royal  Road. 
Springfield,  VA  22161.  A  copy  is  available 
for  examination  and  copying  at  the  NRC 
Public  Document  Room  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first  floor). 
Rockville,  Maryland  20852.  Copies  are  also 
available  for  examination  at  the  NRC  Library 
located  at  Two  White  Flint  North.  11545 
Rockville  Pike,  Rockville,  Maryland  20582 
and  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington  DC. 

B.  An  applicant  or  licensee  referencing  this 
appendix,  in  accordance  with  Section  IV  of 
this  appendix,  shall  incorporate  by  reference 
and  comply  with  the  requirements  of  this 
appendix,  including  Tier  1,  Tier  2,  and  the 
generic  technical  specifications  except  as 
otherwise  provided  in  this  appendix. 
Conceptual  design  information,  as  set  forth  in 


the  generic  DCD,  and  the  "Technical  Support 
Document  for  the  ABWR"  are  not  part  of  this 
appendix.  Tier  2  references  to  the 
probabilistic  risk  assessment  (PRA)  in  the 
ABWR  Standard  Safety  Analysis  Report  do 
not  incorporate  the  PRA  into  Tier  2. 

C.  If  there  is  a  conflict  between  Tier  1  and 
Tier  2  of  the  DCD,  then  Tier  1  controls. 

D.  If  there  is  a  conflict  between  the  generic 
DCD  and  either  the  application  for  design 
certification  of  the  U.S.  ABWR  design  or 
NUREG-1503.  "Final  Safety  Evaluation 
Report  related  to  the  Certification  of  the 
Advanced  Boiling  Water  Reactor  Design," 
(FSER)  and  Supplement  No.  1,  then  the 
generic  DCD  controls. 

E.  Design  activities  for  structures,  systems, 
and  components  that  are  wholly  outside  the 
scope  of  this  appendix  may  be  performed 
using  site-specific  design  parameters, 
provided  the  design  activities  do  not  affect 
the  DCD  or  conflict  with  the  interface 
requirements. 

IV.  Additional  Requirements  and  Restrictions 

A.  An  applicant  for  a  license  that  wishes 
to  reference  this  appendix  shall,  in  addition 
to  complying  with  the  requirements  of  10 
CFR  52.207,  52.209,  and  52.211,  comply  with 
the  following  requirements: 

1.  Incorporate  by  reference,  as  part  of  its 
application,  this  appendix; 

2.  Include,  as  part  of  its  application: 

a.  A  plant-specific  DCD  containing  the 
same  information  and  utilizing  the  same 
organization  and  numbering  as  the  generic  - 
DCD  for  the  U.S.  ABWR  design,  as  modified 
and  supplemented  by  the  applicant's 
exemptions  and  departures; 

b.  The  reports  on  departures  from  and 
updates  to  the  plant-specific  DCD  required  by 
Section  X.B  of  this  appendix; 

c.  Plant-specific  technical  specifications, 
consisting  of  the  generic  and  site-specific 
technical  specifications,  that  are  required  by 
10  CFR  50.36  and  50.36a; 

d.  Information  demonstrating  compliance 
with  the  site  parameters  and  interface 
requirements; 

e.  Information  that  addresses  the  COL 
action  items;  and 

f.  Information  required  by  10  CFR  52.107(a) 
that  is  not  within  the  scope  of  this  appendix. 

3.  Physically  include,  in  the  plant-specific 
DCD,  the  proprietary  information  and 
safeguards  information  referenced  in  the  U.S. 
ABWR  DCD. 

B.  The  Commission  reserves  the  right  to 
determine  in  what  maimer  this  appendix 
may  be  referenced  by  an  applicant  for  a 
construction  permit  or  operating  license 
under  10  CFR  part  50. 

V.  Applicable  Regulations 

A.  Except  as  indicated  in  Paragraph  B  of 
this  section,  the  regulations  that  apply  to  the 
U.S.  ABWR  design  are  in  10  CFR  parts  20. 
50,  73,  and  100,  codified  as  of  May  2, 1997, 
that  are  applicable  and  technically  relevant, 
as  described  in  the  FSER  (NUREG-1503)  and 
Supplement  No.  1. 

B.  The  U.S.  ABWR  design  is  exempt  from 
portions  of  the  following  regulations: 

1.  Paragraph  (f)(2)(iv)  of  10  CFR  50.34— 
Separate  Plant  Safety  Parameter  Display 
Console; 
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2.  Paragraph  (f)(2)(viii)  of  10  CFR  50.34— 
Post-Accident  Sampling  for  Boron,  Chloride, 
and  Dissolved  Gases;  and 

3.  Paragraph  (f)(3)(iv)  of  10  CFR  50.34— 
Dedicated  Containment  Penetration. 

Vt.  Issue  Resolution 

A.  The  Commission  has  determined  that 
the  structures,  systems,  components,  and 
design  features  of  the  U.S.  ABWR  design 
comply  with  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
applicable  regulations  identified  in  Section  V 
of  this  appendix;  and  therefore,  provide 
adequate  protection  to  the  health  and  safety 
of  the  public.  A  conclusion  that  a  matter  is 
resolved  includes  the  finding  that  additional 
or  alternative  structures,  systems, 
components,  design  featiu-es,  design  criteria, 
testing,  analyses,  acceptance  criteria,  or 
justifications  are  not  necessary  for  the  U.S. 
ABWR  design. 

B.  The  Commission  considers  the 
following  matters  resolved  within  the 
meaning  of  10  CFR  52.127(a)(4)  in 
subsequent  proceedings  for  issuance  of  a 
combined  license,  amendment  of  a  combined 
license,  or  renewal  of  a  coisbined  license, 
proceedings  held  pursuant  to  10  CFR  52.231, 
and  enforcement  proceedings  involving 
plants  referencing  this  appendix: 

1.  All  nuclear  safety  issues,  except  for  the 
generic  technical  specifications  and  other 
operational  requirements,  associated  with  the 
information  in  the  FSER  and  Supplement  No. 
1,  Tier  1,  Tier  2  (including  referenced 
information  which  the  context  indicates  is 
intended  as  requirements),  and  the 
rulemaking  record  for  certification  of  the  U.S. 
ABWR  design; 

2.  All  nuclear  safety  and  safeguards  issues 
associated  with  the  information  in 
proprietary  and  safeguards  documents, 
referenced  and  in  context,  are  intended  as 
requirements  in  the  generic  DCD  for  the  U.S. 
ABWR  design; 

3.  All  generic  changes  to  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VlII.A.l  and  VIII.B.l  of 
this  appendix; 

4.  All  exemptions  from  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VIII.A.4  and  VIII.B.4  of 
this  appendix,  but  only  for  that  plant; 

5.  All  departures  from  the  DCD  that  are 
approved  by  license  amendment,  but  only  for 
that  plant; 

6.  Except  as  provided  in  Section  VIII.B.S.f 
of  this  appendix,  all  departures  from  Tier  2 
pursuant  to  and  in  compliance  with  the 
change  processes  in  Section  V1I1.B.5  of  this 
appendix  that  do  not  require  prior  NRC 
approval,  but  only  for  that  plant; 

7.  All  environmental  issues  concerning 
severe  accident  mitigation  design  alternatives 
associated  with  the  information  in  the  NRC's 
final  environmental  assessment  for  the  U.S. 
ABWR  design  and  Revision  1  of  the 
Technical  Support  Document  for  the  U.S. 
ABWR,  dated  December  1994,  for  plants 
referencing  this  appendix  whose  site 
parameters  are  within  those  specified  in  the 
Technical  Support  Document. 

^  C.  The  Commission  does  not  consider 
operational  requirements  for  an  applicant  or 
licensee  who  references  this  appendix  to  be 


matters  resolved  within  the  meaning  of  10 
CFR  52.127(a)(4).  The  Commission  reserves 
the  right  to  isquire  operational  requirements 
for  an  applicant  or  licensee  who  references 
this  appendix  by  rule,  regulation,  order,  or 
license  condition. 

D.  Except  in  accordance  with  the  change 
processes  in  Section  Vm  of  this  appendix, 
the  Commission  may  not  require  an  applicant 
or  licensee  who  references  this  appendix  to: 

1.  Modify  structiu-es,  systems,  components, 
or  design  features  as  described  in  the  generic 
DCD; 

2.  Provide  additional  or  alternative 
structures,  systems,  components,  or  design 
features  not  discussed  in  the  generic  DCD;  or 

3.  Provide  additional  or  alternative  design 
criteria,  testing,  analyses,  acceptance  criteria, 
or  justification  for  structures,  systems, 
components,  or  design  features  discussed  in 
the  generic  DCD. 

E.l.  Persons  who  wish  to  review 
proprietary  and  safeguards  information  or 
other  secondary  references  in  the  DCD  for  the 
U.S.  ABWR  design,  in  order  to  request  or 
participate  in  the  hearing  required  by  10  CFR 
52.217  or  the  hearing  provided  under  10  CFR 
52.231,  or  to  request  or  participate  in  any 
other  hearing  relating  to  this  appendix  in 
which  interested  persons  have  adjudicatory 
hearing  rights,  shall  first  request  access  to 
such  information  fit)m  GE  Nuclear  Energy. 
The  request  must  state  with  particularity: 

a.  The  nature  of  the  proprietary  or  other 
information  sought; 

b.  The  reason  why  the  information 
currently  available  to  the  public  at  the  NRC 
Web  site,  http://www.nrc.gov,  and/or  at  the 
NRC  Public  Docvmfient  Room,  is  insufficient; 

c.  The  relevance  of  the  requested 
information  to  the  hearing  issue(s)  which  the 
person  proposes  to  raise;  and 

d.  A  showing  that  the  requesting  person 
has  the  capability  to  understand  and  utilize 
the  requested  information. 

2.  If  a  person  claims  that  the  information 
is  necessary  to  prepare  a  request  for  hearing, 
the  request  must  be  filed  no  later  than  15 
days  after  publication  in  the  Federal  Register 
of  the  notice  required  either  by  10  CFR 
52.217  or  10  CFR  52.231.  If  GE  Nuclear 
Energy  declines  to  provide  the  information 
sought,  GE  Nuclear  Energy  shall  send  a 
written  response  within  ten  (10)  days  of 
receiving  the  request  to  the  requesting  person 
setting  forth  with  particularity  the  reasons  for 
its  refusal.  The  person  may  then  request  the 
Commission  (or  presiding  officer,  if  a 
proceeding  has  been  established)  to  order 
disclosure.  The  person  shall  include  copies 
of  the  original  request  (and  any  subsequent 
clarifying  information  provided  by  the 
requesting  party  to  the  applicant)  and  the 
applicant's  response.  The  Commission  and 
presiding  officer  shall  base  their  decisions 
solely  on  the  person's  original  request 
(including  any  clarifying  information 
provided  by  the  requesting  person  to  GE 
Nuclear  Energy),  and  GE  Nuclear  Energy's 
response.  The  Commission  and  presiding 
officer  may  order  GE  Nuclear  Energy  to 
provide  access  to  some  or  all  of  the  requested 
information,  subject  to  an  appropriate  non- 
disclosure agreement.  , 


Vn.  Duration  of  This  Appendix 

This  appendix  may  be  referenced  for  a 
period  of  15  years  frtjm  June  11, 1997,  except 
as  provided  for  in  10  CFR  52.119(b)  and 
52.121(b).  This  appendix  remains  valid  for  an 
applicant  or  licensee  who  references  this 
appendix  until  the  application  is  withdrawn 
or  the  license  expires,  including  any  period 
of  extended  operation  under  a  renewed 
license. 

vm.  Processes  for  Changes  and  Depaitutea 

A,  Tier  1  Information 

1.  Generic  changes  to  Tier  1  information 
are  governed  by  the  requirements  in  10  CFR 
52.127(a)(1). 

2.  Generic  changes  to  Tier  1  information 
are  applicable  to  all  applicants  or  licensees 
who  reference  this  appendix,  except  those  for 
which  the  change  has  been  rendered 
technically  irrelevant  by  action  taken  under 
paragraphs  A.3  or  A.4'of  this  section. 

3.  Departures  bom  Tier  1  information  that 
are  required  by  the  Commission  through  - 
plant-specific  orders  are  governed  by  the 
requirements  in  10  CFR  52.127(a)(3). 

4.  Exemptions  from  Tier  1  information  are 
governed  by  the  requirements  in  10  CFR 
52.127(b)(1)  and  52.227(b).  The  Commission 
will  deny  a  request  for  an  exemption  from 
Tier  1,  if  it  finds  that  the  design  change  will 
result  in  a  significant  decrease  in  the  level  of 
safety  otherwise  provided  by  the  design. 

B.  Tier  2  Information  ' 

1.  Generic  changes  to  Tier  2  information 
are  governed  by  the  requirements  in  10  CFR 
52.127(a)(1). 

2.  Generic  changes  to  Tier  2  information 
are  applicable  to  all  applicants  or  licensees 
who  reference  this  appendix,  except  those  for 
which  the  change  has  been  rendered 
technically  irrelevant  by  action  taken  under 
paragraphs  B.3,  B.4.  B.5,  or  B.6  of  this 
section. 

3.  The  Commission  may  not  require  new 
requirements  on  Tier  2  information  by  plant- 
specific  order  while  this  appendix  is  in  effect 
under  §§  52.119  or  52.125,  unless: 

a.  A  modification  is  necessary  to  secure 
compliance  with  the  Commission's 
regulations  applicable  and  in  effect  at  the 
time  this  appendix  was  approved,  as  set  forth 
in  Section  V-of  this  appendix,  or  to  assure 
adequate  protection  of  the  public  health  and 
safety  or  the  common  defense  and  security; 
and 

b.  Special  circumstances  as  defined  in  10 
CFR  50.12(a)  are  present. 

4.  An  applicant  or  licensee  who  references 
this  appendix  may  request  an  exemption 
from  Tier  2  information.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The 
Commission  will  deny  a  request  for  an 
exemption  from  Tier  2,  if  it  finds  that  the 
design  change  will  result  in  a  significant 
decrease  in  the  level  of  safety  otherwise 
provided  by  the  design.  The  grant  of  an 
exemption  to  an  applicant  must  be  subject  to 
litigation  in  the  same  manner  as  other  issues 
material  to  the  license  hearing.  The  grant  of 
an  exemption  to  a  licensee  must  be  subject 

to  an  opportunity  for  a  hearing  in  the  same 
manner  as  license  amendments. 
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S.a.  An  applicant  of  licensee  who 
references  this  appendix  may  depart  from 
Tier  2  information,  without  prior  NRC 
approval,  unless  the  proposed  departure 
involves  a  change  to  or  departure  from  Tier 
1  information.  Tier  2*  information,  or  the 
technical  specifications,  or  requires  a  license 
amendment  pursuant  to  paragraphs  B.5.b  or 
B.5.C  of  this  section.  When  evaluating  the 
proposed  departure,  an  applicant  or  licensee 
shall  consider  all  matters  described  in  the 
plant-specific  DCD. 

b.  A  proposed  departure  from  Tier  2,  other 
than  one  affecting  resolution  of  a  severe 
accident  issue  identified  in  the  plant-specific 
DCD,  requires  a  license  amendment  if  it 
would: 

(1)  Result  in  more  than  a  minimal  increase 
in  the  frequency  of  occurrence  of  an  accident 
previously  evaluated  in  the  plant-specific 
DCD; 

(2)  Result  in  more  than  a  minimal  increase 
in  the  likelihood  of  occurrence  of  a 
malfunction  of  a  structure,  system,  or 
component  (SSC)  important  to  safety 
previously  evaluated  in  the  plant-specific 
DCD; 

(3)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  an  accident 
previously  evaluated  in  the  plant-specific 
DCD; 

(4)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  a  malfunction  of  a 
SSC  important  to  safety  previously  evaluated 
in  the  plant-specific  DCD; 

(5)  Create  a  possibility  for  an  accident  of 
a  different  type  than  any  evaluated 
previously  in  the  plant-specific  DCD; 

(6)  Create  a  possibility  for  a  malfunction  of 
an  SSC  important  to  safety  with  a  different 
result  than  any  evaluated  previously  in  the 
plant-specific  DCD; 

(7)  Result  in  a  design  basis  limit  for  a 
fission  product  barrier  as  described  in  the 
plant-specific  DCD  being  exceeded  or  altered; 
or 

(8)  Result  in  a  departure  from  a  method  of 
evaluation  described  in  the  plant-specific 
DCD  used  in  establishing  the  design  bases  or 
in  the  safety  analyses. 

c.  A  proposed  departure  from  Tier  2 
affecting  resolution  of  a  severe  accident  issue 
identified  in  the  plant-specific  DCD,  requires 
a  license  amendment  if: 

(1)  There  is  a  substantial  increase  in  the 
probability  of  a  severe  accident  such  that  a 
particular  severe  accident  previously 
reviewed  and  determined  to  be  not  credible 
could  become  credible:  or 

(2)  There  is  a  substantial  increase  in  the 
consequences  to  the  public  of  a  particular 
severe  accident  previously  reviewed. 

d.  If  a  departure  requires  a  license 
amendment  pursuant  to  paragraphs  B.5.b  or 
B.5.C  of  this  section,  it  is  governed  by  10  CFR 
50.90. 

e.  A  departure  from  Tier  2  information  that 
is  made  under  paragraph  B.5  of  this  section 
does  not  require  an  exemption  from  this 
appendix. 

{.  A  party  to  an  adjudicatory  proceeding  for 
either  the  issuance,  amendment,  or  renewal 
of  a  license  or  for  operation  under  10  CFR 
52.231(a),  who  believes  that  an  applicant  or 
licensee  who  references  this  appendix  has 
not  complied  with  Section  VIILB.S  of  this 
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appendix  when  departing  from  Tier  2 
information,  may  petition  the  NRC  to  admit 
into  the  proceeding  such  a  contention.  In 
addition  in  compliance  with  the  general 
requirements  of  10  CFR  2.714(b)(2),  the 
petition  must  demonstrate  that  the  departure 
does  not  comply  with  Section  VIII.B.5  of  this 
appendix.  Further,  the  petition  must 
demonstrate  that  the  change  bears  an  asserted 
noncompliance  with  an  ITAAC  acceptance 
criterion  in  the  case  of  a  10  CFR  52.231 
preoperational  hearing,  or  that  the  change 
bears  directly  on  the  amendment  request  in 
the  case  of  a  hearing  on  a  license 
amendment.  Any  other  party  may  file  a 
response.  If,  on  the  basis  of  the  petition  and 
any  response,  the  presiding  officer 
determines  that  a  sufficient  showing  has  been 
made,  the  presiding  officer  shall  certify  the 
matter  directly  to  the  Commission  for 
determination  of  the  admissibility  of  the 
contention.  The  Commission  may  admit  such 
a  contention  if  it  determines  the  petition 
raises  a  genuine  issue  of  material  fact 
regarding  compliance  with  Section  Vin.B.5  of 
this  appendix. 

6.a.  An  applicant  who  references  this 
appendix  may  not  depart  ftt)m  Tier  2* 
information,  which  is  designated  with 
italicized  text  or  brackets  and  an  asterisk  in 
the  generic  DCD.  without  NRC  approval.  The 
departure  will  not  be  considered  a  resolved 
issue,  within  the  meaning  of  Section  VI  of 
this  appendix  and  10  CFR  52.127(a)(4). 

b.  A  licensee  who  references  this  appendix 
may  not  depart  from  the  following  Tier  2* 
matters  without  prior  NRC  approval.  A 
request  for  a  departure  will  be  treated  as  a 
request  for  a  license  amendment  under  10 
CFR  50.90. 

(1)  Fuel  burnup  limit  (4.2). 

(2)  Fuel  design  evaluation  (4.2.3). 

(3)  Fuel  licensing  acceptance  criteria 
(Appendix  4B). 

c.  A  licensee  who  references  this  appendix 
may  not,  before  the  plant  first  achieves  full 
power  following  the  finding  required  by  10 
CFR  52.231(g),  depart  from  the  following  Tier 
2*  matters  except  in  accordance  with 
paragraph  B.6.b  of  this  section.  After  the 
plant  first  achieves  full  power,  the  following 
Tier  2*  matters  revert  to  Tier  2  status  and  are 
thereafter  subject  to  the  departure  provisions 
in  paragraph  B.5  of  this  section. 

(1)  ASME  Boiler  &  Pressure  Vessel  Code. 
Section  III. 

(2)  ACI  349  and  ANSI/AISC  N-690. 

(3)  Motor-operated  valves. 

(4)  Equipment  seismic  qualification 
methods. 

(5)  Piping  design  acceptance  criteria. 

•    (6)  Fuel  system  and  assembly  design  (4.2), 
except  burnup  limit. 

(7)  Nuclear  design  (4.3). 

(8)  Equilibrium  cycle  and  control  rod 
patterns  (App.  4A). 

(9)  Control  rod  licensing  acceptance 
criteria  (App.  4C). 

(10)  Instrument  setpoint  methodology. 

(11)  EMS  performance  specifications  and 
architecture. 

(12)  SSLC  hardware  and  software 
qualification. 

(13)  Self-test  system  design  testing  features 
and  commitments. 

(14)  Human  factors  engineering  design  and 
implementation  process. 


d.  Departures  ftx)m  Tier  2*  information  that 
are  made  under  paragraph  B.6  of  this  section 
do  not  require  an  exemption  bom  this 
appendix. 

C.  Operational  Requirements 

1.  Generic  changes  to  generic  technical 
specifications  and  other  operational 
requirements  that  were  completely  reviewed' 
and  approved  in  the  design  certification 
rulemaking  and  do  not  require  a  change  to  a 
design  feature  in  the  generic  DCD  are 
governed  by  the  requirements  in  10  CFR 
50.109.  Generic  changes  that  do  require  a 
change  to  a  design  feature  in  the  generic  DCD 
are  governed  by  the  requirements  in 
paragraphs  A  or  B  of  this  section. 

2.  Generic  changes  to  generic  technical 
specifications  and  other  operational 
requirements  are  applicable  to  all  applicants 
or  licensees  who  reference  this  appendix, 
except  those  for  which  the  change  has  been 
rendered  technically  irrelevant  by  action 
taken  under  paragraphs  C.3  or  C.4  of  this 
section. 

3.  The  Commission  may  require  plant- 
specific  departures  on  generic  technical 
specifications  and  other  operational 
requirements  that  were  completely  reviewed 
and  approved,  provided  a  change  to  a  design 
feature  in  the  generic  DCD  is  not  required 
and  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present.  The  Commission 
may  modify  or  supplement  generic  technical 
specifications  and  other  operational 
requirements  that  were  not  completely 
reviewed  and  approved  or  require  additional 
technical  specifications  and  other  operational 
requirements  on  a  plant-specific  basis, 
provided  a  change  to  a  design  feature  in  the 
generic  DCD  is  not  required. 

4.  An  applicant  who  references  this 
appendix  may  request  an  exemption  from  the 
generic  technical  specifications  or  other 
operational  requirements.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The  grant 
of  an  exemption  must  be  subject  to  litigation 
in  the  same  manner  as  other  issues  material 
to  the  license  hearing. 

5.  A  party  to  an  adjudicatory  proceeding 
for  either  the  issuance,  amendment,  or 
renewal  of  a  license  or  for  operation  under 
10  CFR  52.231(a),  who  believes  that  an 
operational  requirement  approved  in  the 
DCD  or  a  technical  specification  derived  from 
the  generic  technical  specifications  must  be 
changed  may  petition  to  admit  into  the 
proceeding  such  a  contention.  The  petition 
must  comply  with  the  general  requirements 
of  10  CFR  2.714(b)(2)  and  must  demonstrate 
why  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present,  or  for  compliance 
with  the  Commission's  regulations  in  effect 
at  the  time  this  appendix  was  approved,  as 
set  forth  in  Section  V  of  this  appendix.  Any 
other  party  may  file  a  response  thereto.  If,  on 
the  basis  of  the  petition  and  any  response, 
the  presiding  officer  determines  that  a 
'sufficient  showing  has  been  made,  the 
presiding  officer  shall  certify  the  matter 
directly  to  the  Commission  for  determination 
of  the  admissibility  of  the  contention.  All 
other  issues  with  respect  to  the  plant-specific 
technical  specifications  or  other  operational 
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requirements  are  subject  to  a  hearing  as  part 
of  the  license  proceeding. 

6.  After  issuance  of  a  license,  the  generic 
technical  specifications  have  no  further  effect 
on  the  plant-specific  technical  specifications 
and  changes  to  the  plant-specific  technical 
specifications  will  be  treated  as  license 
amendments  under  10  CFR  50.90. 

IX.  Inspections,  Tests,  Analyses,  and 
Acceptqnce  Criteria  (ITAAC) 

A.l  An  applicant  or  licensee  who 
references  this  appendix  shall  perform  and 
demonstrate  conformance  with  the  ITAAC 
before  fuel  load.  With  respect  to  activities 
subject  to  an  ITAAC.  an  applicant  for  a 
license  may  proceed  at  its  own  risk  with 
design  and  procurement  activities,  and  a 
licensee  may  proceed  at  its  ovra  risk  with 
design,  procurement,  construction,  and 
preoperational  activities,  even  though  the 
NRC  may  not  have  found  that  any  particular 
ITAAC  has  been  satisfied. 

2.  The  licensee  who  references  this 
appendix  shall  notify  the  NRC  that  the 
required  inspections,  tests,  and  analyses  in 
the  ITAAC  have  been  successfully  completed 
and  that  the  corresponding  acceptance 
criteria  have  been  met. 

3.  In  the  event  that  an  activity  is  subject 
to  an  ITAAC,  and  the  applicant  or  licensee 
who  references  this  appendix  has  not 
demonstrated  that  the  ITAAC  has  been 
satisfied,  the  applicant  or  licensee  may  either 
take  corrective  actions  to  successfully 
complete  that  ITAAC,  request  an  exemption 
from  the  ITAAC  in  accordance  with  Section 
Vm  of  this  appendix  and  10  CFR  52.227(b), 
or  petition  for  rulemaking  to  amend  this 
appendix  by  changing  the  requirements  of 
the  ITAAC,  under  10  CFR  2.802  and 
52.227(b).  Such  rulemaking  changes  to  the 
ITAAC  must  meet  the  requirements  of 
paragraph  VIII.  A.l  of  this  appendix. 

B.l  The  NRC  shall  ensure  that  the  required 
inspections,  tests,  and  analyses  in  the  ITAAC 
are  performed.  The  NRC  shall  verify  that  the 
inspections,  tests,  and  analyses  referenced  bv 
the  licensee  have  been  successfully 
completed  and,  based  solely  thereon,  find  the 
prescribed  acceptance  criteria  have  been  met. 
At  appropriate  intervals  during  construction, 
the  NRC  shall  publish  notices  of  the 
successful  completion  of  ITAAC  in  the 
Federal  Register. 

2.  In  accordance  with  10  CFR  52.231(g),  the 
Commission  shall  find  that  the  acceptance 
criteria  in  the  ITAAC  for  the  license  are  met 
before  fuel  load. 

3.  After  the  Commission  has  made  the 
finding  required  by  10  CFR  52.231(g),  the 
ITAAC  do  not,  by  virtue  of  their  inclusion 
within  the  DCD,  constitute  regulatory 
requirements  either  for  licensees  or  for 
renewal  of  the  license;  except  for  specific 
ITAAC,  which  are  the  subject  of  a  §  52.231(a) 
hearing,  their  expiration  will  occur  upon 
final  Commission  action  in  such  proceeding. 
However,  subsequent  modifications  must 
comply  with  the  Tier  1  and  Tier  2  design 
descriptions  in  the  plant-specific  DCD  unless 
the  licensee  has  complied  with  the 
applicable  requirements  of  10  CFR  52.227 
and  Section  VIII  of  this  appendix. 
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X.  Records  and  Reporting 

A.  Records 

1.  The  applicant  for  this  appendix  shall 
maintain  a  copy  of  the  generic  DCD  that 
includes  all  generic  changes  to  Tier  1  and 
Tier  2.  The  applicant  shall  maintain  the 
proprietary  and  safeguards  information 
referenced  in  the  generic  DCD  for  the  period 
that  this  appendix  may  be  referenced,  as 
specified  in  Section  VII  of  this  appendix. 

2.  An  applicant  or  licensee  who  references 
this  appendix  shall  maintain  the  plant- 
specific  DCD  to  accurately  reflect  both 
generic  changes  to  the  generic  DCD  and 
plant-specific  departures  made  pursuant  to 
Section  VIII  of  this  appendix  throughout  the 
period  of  application  and  for  the  term  of  the 
Ucense  (including  any  period  of  renewal). 

3.  An  applicant  or  licensee  who  references 
this  appendix  shall  prepare  and  maintain 
written  evaluations  which  provide  the  bases 
for  the  determinations  required  by  Section 
vm  of  this  appendix.  These  evaluations  must 
be  retained  throughout  the  period  of 
application  and  for  the  term  of  the  license 
(including  any  period  of  renewal). 

B.  Reporting 

1.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  a  report  to  the 
NRC  containing  a  brief  description  of  any 
departures  from  the  plant-specific  DCD. 
including  a  summary  of  the  evaluation  of 
each.  This  report  must  be  filed  in  accordance 
with  the  filing  requirements  applicable  to 
reports  in  10  CFR  50.4. 

2.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  updates  to  its 
plant-specific  DCD,  which  reflect  the  generic 
changes  to  the  generic  DCD  and  the  plant- 
specific  departures  made  pursuant  to  Section 
VIII  of  this  appendix.  These  updates  mu5t  be 
filed  in  accordance  with  the  filing 
requirements  applicable  to  final  safety 
analysis  report  updates  in  10  CFR  50.4  and 
50.71(e). 

3.  The  reports  and  updates  required  by 
paragraphs  B.l  and  B.2  of  this  section  must 
be  submitted  as  follows: 

a.  On  the  date  that  an  application  for  a 
license  referencing  this  appendix  is 
submitted,  the  application  must  include  the 
report  and  any  updates  to  the  plant-specific 
DCD. 

b.  During  the  interval  from  the  date  of 
application  to  the  date  of  issuance  of  a 
license,  the  report  and  any  updates  to  the 
plant-specific  DCD  must  be  submitted 
annually  and  may  be  submitted  along  with 
amendments  to  the  application. 

c.  During  the  interval  from  the  date  of 
issuance  of  a  license  to  the  date  the 
Commission  makes  its  findings  under  10  CFR 
52.231(g),  the  report  must  be  submitted 
quarterly.  Updates  to  the  plant-specific  DCD 
must  be  submitted  annually. 

d.  After  the  Commission  has  made  its 
finding  under  10  CFR  52.231(g),  reports  and 
updates  to  the  plant-specific  DCD  may  be 
submitted  annually  or  along  with  updates  to 
the  site-specific  portion  of  the  final  safety 
analysis  report  for  the  facility  at  the  intervals 
required  by  10  CFR  50.71(e),  or  at  shorter 
intervals  as  specified  in  the  license. 


Appendix  B— Design  Certification  Rule 
for  the  System  80-f  Design 

/.  Introduction 

Appendix  B  constitutes  design  certification 
for  the  System  80+^  standard  plant  design,  in 
accordance  with  10  CFR  Part  52,  Subpart  B.  ' 
The  applicant  for  certification  of  the  System 
80+  design  was  Combustion  Engineering.  Inc. 
(ABB-CE),  which  is  now  Westinghouse 
Electric  Company  LLC. 

//.  Definitions 

A.  Generic  design  control  document 
(generic  DCD)  means  the  document 
containing  the  Tier  1  and  Tier  2  information 
and  generic  technical  specifications  that  is 
incorporated  by  reference  into  this  appendix. 

B.  Generic  technical  specifications  means 
the  information,  required  by  10  CFR  50.36 
and  50.36a,  for  the  portion  of  the  plant  that 
is  within  the  scope  of  this  appendix. 

C.  Plant-specific  DCD  means  the  document, 
maintained  by  an  applicant  or  licensee  who 
references  this  appendix,  consisting  of  the 
information  in  the  generic  DCD,  as  modified 
and  supplemented  by  the  plant-specific 
departures  and  exemptions  made  under 
Section  VIII  of  this  appendix. 

D.  Tier  1  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
DCD  that  is  approved  and  certified  by  this 
appendix  (hereinafter  Tier  1  information). 
The  design  descriptions,  interface 
requirements,  and  site  parameters  are  derived 
ftxjm  Tier  2  information.  Tier  1  information 
includes: 

1.  Definitions  and  general  provisions; 

2.  Design  descriptions; 

3.  Inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC); 

4.  Significant  site  parameters;  and 

5.  Significant  interface  requirements. 

E.  Tier  2  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
EXZD  that  is  approved  but  not  certified  by  this 
appendix  (hereinafter  Tier  2  information). 
Compliance  with  Tier  2  is  required,  but 
generic  changes  to  and  plant-specific 
departures  from  Tier  2  are  governed  by 
Section  VIII  of  this  appendix.  Compliance 
with  Tier  2  provides  a  sufficient,  but  not  the 
only  acceptable,  method  for  complying  with 
Tier  1.  Compliance  methods  differing  from 
Tier  2  must  satisfy  the  change  process  in 
Section  VIII  of  this  appendix.  Regardless  of 
these  differences,  an  applicant  or  licensee 
must  meet  the  requirement  in  Section  III.B  of 
this  appendix  to  reference  Tier  2  when 
referencing  Tier  1.  Tier  2  information 
includes: 

1.  Information  required  by  10  CFR  52.107, 
with  the  exception  of  generic  technical 
specifications  and  conceptual  design 
information; 

2.  Information  required  for  a  final  safety 
analysis  report  under  10  CFR  50.34; 

3.  Supporting  information  on  the 
inspections,  tests,  and  analyses  that  will  be 
performed  to  demonstrate  that  the  acceptance 
criteria  in  the  ITAAC  have  been  met;  and 

4.  Combined  license  (COL)  action  items 
(COL  license  information),  which  identify 


2  "System  80+"  is  a  trademark'  of  Westinghouse 
Electric  Company  LLC. 
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certain  matters  that  shall  be  addressed  in  the 
site-specific  portion  of  the  final  safety 
analysis  report  (FSAR)  by  an  applicant  who 
references  this  appendix.  These  items 
constitute  information  requirements  but  are 
not  the  only  acceptable  set  of  i^iformalion  in 
the  FSAR.  An  applicant  may  depart  from  or 
omit  these  items,  provided  that  the  departure 
or  omission  is  identified  and  justified  in  the 
FSAR.  After  issuance  of  a  construction 
permit  or  COL,  these  items  are  not 
requirements  for  the  licensee  unless  such    • 
items  are  restated  in  the  FSAR. 

F.  Tier  2*  means  the  portion  of  the  Tier  2 
information,  designated  as  such  in  the 
generic  DCD,  which  is  subject  to  the  change 
process  in  Section  VIII.B.6  of  this  appendix. 
This  designation  expires  for  some  Tier  2* 
information  under  Section  VIII.B.6  of  this 
appendix. 

G.  Departure  from  a  method  of  evaluation 
described  in  the  plant-specific  DCD  used  in 
establishing  the  design  bases  or  in  the  safety 
analyses  means: 

(1)  Changing  any.of  the  elements  of  the 
method  described  in  Jhe  plant-specific  DCQ 
unless  the  results  of  the  analysis  are 
conservative  or  essentially  the  same;  or 

(2)  Changing  from  a  method  described  in 
the  plant-specific  DCD  to  another  method 
unless  that  method  has  been  approved  by 
NRC  for  the  intended  application. 

H.  All  other  terms  in  this  appendix  have 
the  meaning  set  out  in  10  CFR  50.2,  10  CFR 
52.3,  or  Section  11  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  as  applicable. 

///.  Scope  and  Contents 

A.  Tier  1,  Tier  2,  and  the  generic  technical 
specifications  in  the  System  80+  Design 
Control  Document,  ABB-CE,  with  revisions 
dated  January  1997.  are  approved  for 
incorporation  by  reference  by  the  Director  of 
the  Office  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  of  the  generic  DCD  may  be 
obtained  fix)m  the  National  Technical 
Information  Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  A  copy  is  available 
for  examination  and  copying  at  the  NRC 
Public  Document  Room  located  at  One  White 
Flint  North  11555  Rockville  Pike  (first  floor) 
Rockville,  Maryland  20852.  Copies  are  also 
available  for  examination  at  the  NRC  Library 
located  at  Two  White  Flint  North,  11545 
Rockville  Pike,  Rockville,  Maryland  20582 
and  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

B.  An  applicant  or  licensee  referencing  this 
appendix,  in  accordance  with  Section  IV  of 
this  appendix,  shall  incorporate  by  reference 
and  comply  with  the  requirements  of  this 
appendix,  including  Tier  1,  Tier  2,  and  the 
generic  technical  specifications  except  as 
otherwise  provided  in  this  appendix. 
Conceptual  design  information,  as  set  forth  in 
the  generic  DCD.  and  the  Technical  Support 
Document  for  the  Systeln  80+  design  are  not 
part  of  this  appendix. 

C.  If  there  is  a  conflict  between  Tier  1  and 
Tier  2  of  the  DCD.  then  Tier  1  controls. 

D.  If  there  is  a  conflict  between  the  generic 
DCD  and  either  the  application  for  design 
certification  of  the  System  80+  design  or 
NUREG-1462.  "Final  Safety  Evaluation 


Report  related  to  the  Certification  of  the 
System  80+  Design,"  (FSER)  and  Supplement 
No.  1 ,  then  the  generic  DCD  controls. 

E.  Design  activities  for  structures,  systems, 
and  components  that  are  wholly  outside  the 
scope  of  this  appendix  may  be  performed 
using  site-specific  design  parameters, 
provided  the  design  activities  do  not  affect 
the  DCD  or  conflict  with  the  interface 
requirements. 

IV.  Additional  Requirements  and  Restrictions 

A.  An  applicant  for  a  license  that  wishes 
to  reference  this  appendix  shall,  in  addition 
to  complying  with  the  requirements  of  10 
CFR  52.207,  52.209,  and  52.211,  comply  with 
the  following  requirements: 

1.  Incorporate  by  reference,  as  part  of  its 
application,  this  appendix: 

2.  Include,  as  part  of  its  application: 

a.  A  plant-specific  DCD  containing  the 
same  information  and  utilizing  the  same 
organization  and  numbering  as  the  generic 
DCD  for  the  System  80+  design,  as  modified 
and  supplemented  by  the  applicant's 
exemptions  and  departures; 

b.  The  reports  on  departures  from  and 
updates  to  the  plant-specific  DCD  required  by 
Section  X.B  of  this  appendix; 

c.  Plant-specific  technical  specifications, 
consisting  of  the  generic  and  site-specific 
technical  specifications,  that  are  required  by 
10  CFR  50.36  and  50.36a: 

d.  Information  demonstrating  compliance 
with  the  site  parameters  and  interface 
requirements; 

e.  Information  that  addresses  the  COL 
action  items;  and 

f.  Information  required  by  10  CFR  52.107(a) 
that  is  not  within  the  scope  of  this  appendix. 

3.  Physically  include,  in  the  plant-specific 
DCD,  the  proprietary  information  referenced 
in  the  System  80+  DCD. 

B.  The  Commission  reserves  the  right  to 
determine  in  what  manner  this  appendix 
may  bo  referenced  by  an  applicant  for  a 
construction  permit  or  operating  license 
under  10  CFR  part  50. 

V.  Applicable  Regulations 

A.  Except  as  indicated  in  paragraph  B  of 
this  section,  the  regulations  that  apply  to  the 
System  80+  design  are  in  10  CFR  parts  20. 
50,  73,  and  100,  codified  as  of  May  9,  1997, 
that  are  applicable  and  technically  relevant, 
as  described  in  the  FSER  (NUREG-1462)  and 
Supplement  No.  1. 

B.  The  System  80+  design  is  exempt  from 
portions  of  the  following  regulations: 

1.  Paragraph  (f)(2)(iv)  of  10  CFR  50.34— 
Separate  Plant  Safety  Parameter  Display 
Console; 

2.  Paragraphs  (fl(2)  (vii),  (viii),  (xxvi).  and 
(xxviii)  of  10  CFR  50.34— Accident  Source 
Terms: 

3.  Paragraph  (f)(2)(viii)  of  10  CFR  50.34— 
Post-Accident  Sampling  for  Hydrogen, 
Boron.  Chloride,  and  Dissolved  Gases; 

4.  Paragraph  (f)(3)(iv)  of  10  CFR  50.34— 
Dedicated  Containment  Penetration:  and 

5.  Paragraphs  III.A.l(a)  and  III.C.3(b)  of 
Appendix  J  to  10  CFR  part  50— Containment 
Leakage  Testing. 

VI.  Issue  Resolution 

A.  The  Commission  has  determined  that 
the  structures,  systems,  eomponents,  and 


deragn  features  of  the  System  80+  design 
comply  with  the  provisions  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and  the 
applicable  regulations  identified  in  Section  V 
of  this  appendix:  and  therefore,  provide 
adequate  protection  to  the  health  and  safety 
of  the  public.  A  conclusion  that  a  matter  is 
resolved  includes  the  finding  that  additional 
or  alternative  structures,  systems, 
components,  design  features,  design  criteria, 
testing,  analyses,  acceptance  criteria,  pr 
justifications  are  not  necessary  for  the  System 
80+  design. 

B.  The  Commission  considers  the 
following  matters  resolved  within  the 
meaning  of  10  CFR  52.127(a)(4)  in 
subsequent  proceedings  for  issuance  of  a 
combined  license,  amendment  of  a  combined 
license,  or  renewal  of  a  combined  license, 
proceedings  held  pursuant  to  10  CFR  52.231, 
and  enforcement  proceedings  involving 
plants  referencing  this  appendix: 

1.  All  nuclear  safety  issues,  except  for  the 
generic  technical  specifications  and  other 
operational  requirements,  associated  with  the  • 
information  in  the  FSER  and  Supplement  No. 
1.  Tier  1,  Tier  2  (including  referenced 
information  which  the  context  indicates  is 
intended  as  requirements),  and  the 
rulemaking  record  for  certification  of  the 
System  80+  design;  , 

2.  All  nuclear  safety  and  safeguards  issues 
associated  with  the  information  in 
proprietary  and  safeguards  documents, 
referenced  and  in  context,  are  intended  as 
requirements  in  the  generic  DCD  for  the 
System  80+  design; 

3.  All  generic  changes  to  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VIII.A.l  and  VUI.B.l  of 
this  appendix; 

4.  All  exemptions  from  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VIII.A.4  and  VIII.B.4  of 
this  appendix,  but  only  for  that  plant; 

5.  All  departures  from  the  DCD  that  are 
approved  by  license  amendment,  but  only  for 
that  plant; 

6.  Except  as  provided  in  Section  VIII.B.5.f 
of  this  appendix,  all  departures  Ifrom  Tier  2 
pursuant  to  and  in  compliance  with  the 
change  processes  in  Section  VIII.B.5  of  this 
appendix  that  do  not  require  prior  NRC 
approval,  but  only  for  that  plant: 

7.  All  environmental  issues  concerning 
severe  accident  mitigation  design  alternatives 
associated  with  the  information  in  the  NRC's 
final  environmental  assessment  for  the 
System  80+  design  and  the  Technical 
Support  Document  for  the  System  80+ 
design,  dated  January  1995.  for  plants 
referencing  this  appendix  whose  site 
parameters  are  within  those  specified  in  the 
Technical  Support  Document. 

C.  The  Commission  does  not  consider 
operational  requirements  for  an  applicant  or 
licensee  who  references  this  appendix  to  be 
matters  resolved  within  the  meaning  of  10 
CFR  52.127(a)(4).  The  Commission  reserves 
the  right  to  require  operational  requirements 
for  an  applicant  or  licensee  who  references 
this  appendix  by  rule,  regulation,  order,  or 
license  condition. 

D.  Except  in  accordance  wth  the  change 
processes  in  Section  VIII  of  this  appendix, 
the  Commission  may  not  require  an  applicant 
or  licensee  who  references  this  appendix  to: 
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1 1.  Modify  structures,  systems,  components, 
or  design  features  as  described  in  the  generic 
DCD; 

1 2.  Provide  additional  or  alternative 
structures,  systems,  components,  or  design 
features  not  discussed  in  the  generic  DCD;  or 

_j3.  Provide  additional  or  alternative  design 
.  criteria,  testing,  analyses,  acceptance  criteria, 
or  justification  for  structures,  systems, 
components,  or  design  features  discussed  in 
th^  generic  DCD. 

;E.l.  Persons  who  wish  to  review 
ptoprietary  information  or  other  secondary 
references  in  the  DCD  for  the  System  80+ 
design,  in  order  to  request  or  participate  in 
the  hearing  required  by  10  CFR  52.217  or  the 
hearing  provided  under  10  CFR  52.231.  or  to 
request  or  participate  in  any  other  hearing 
relating  to  this  appendix  in  which  interested 
persons  have  adjudicatory  hearing  rights, 
shall  first  request  access  to  such  information 
from  Westinghouse.  The  request  must  state 
with  particularity: 

ia.  The  nature  of  the  proprietary  or  other 
information  sought; 

b.  The  reason  why  the  information 
cuirently  available  to  the  public  at  the  NRC 
Web  site,  http://www.nrc.gov,  and/or  at  the 
NRC  Public  Document  Room,  is  insufficient; 

C  The  relevance  of  the  requested 
information  to  the  hearing  issue{s)  which  the 
pereon  proposes  to  raise;  and 

d.  A  showing  that  the  requesting  person 
has  the  capability  to  understand  and  utilize 
the  requested  information. 

2.  If  a  person  claims  that  the  information 
is  necessary  to  prepare  a  request  for  hearing, 
the  request  must  be  filed  no  later  ^han  15 
days  after  publication  in  the  Federal  Register 
of  the  notice  required  either  by  10  CFR 
52.217  or  10  CFR  52.231.  If  Westinghouse 
declines  to  provide  the  information  sought, 
Westinghouse  shall  send  a  written  response 
within  ten  [10)  days  of  receiving  the  request 
to  the  requesting  person  setting  forth  with 
particularity  the  reasons  for  its  refusal.  The 
person  may  then  request  the  Commission  (or 
presiding  officer,  if  a  proceeding  has  been 
established)  to  order  disclosure.  The  person 
shall  include  copies  of  the  original  request 
(and  any  subsequent  clarifying  information 
provided  by  the  requesting  party  to  the 
applicant)  and  the  applicant's  response.  The 
Commission  and  presiding  officer  shall  base 
their  decisions  solely  on  the  person  s  original 
request  (including  any  clarifying  information 
provided  by  the  requesting  person  to 
Westinghouse),  and  Westinghouse's  ' 
response.  The  Commission  and  presiding 
officer  may  order  Westinghouse  to  provide 
access  to  some  or  all  of  the  requested 
information,  subject  to  an  appropriate  non- 
disclosure agreement. 

VIL  Duration  of  This  Appendix 

This  appendix  may  be  referenced  for  a 
period  of  15  years  ft-om  )une  20,  1997  except 
as  provided  for  in  10  CFR  52.119(b)  and 
52.121(b).  This  appendix  remains  valid  for  an 
applicant  or  licensee  who  references  this 
appendix  until  the  application  is  withdrawn 
or  the  license  expires,  including  any  period 
of  extended  operation  under  a  renewed 
license. 


VIII.  Processes  for  Changes  and  Departures 

A.  Tier  1  Information 

1.  Generic  changes  to  Tier  1  information 
are  governed  by  the  requirements  in  10  CFR 
52.127(a)(1). 

2.  Generic  changes  to  Tier  1  information 
are  applicable  to  all  appUcants  or  licensees 
who  reference  this  appendix,  except  those  for 
which  the  change  has  been  i;endered 
technically  irrelevant  by  action  taken  under 
paragraphs  A.3  or  A.4  of  this  section. 

3.  Departures  from  Tier  1  information  that 
are  required  by  the  Commission  through 
plant-specific  orders  are  governed  by  the 
requirements  in  10  CFR  52.127(a)(3). 

4.  Exemptions  from  Tier  1  information  are 
governed  by  the  requirements  in  10  CFR 
52.127(b)(1)  and  §  52.227(b).  The 
Commission  will  deny  a  request  for  an 
exemption  from  Tier  1,  if  it  finds  that  the 
design  change  will  result  in  a  significant 
decrease  in  the  level  of  safety  otherwise 
provided  by  the  design. 

B.  Tier  2  Information 

1.  Generic  changes  to  Tier  2  information 
are  governed  by  the  requirements  in  10  CFR 
52.127(a)(1). 

2.  Generic  changes  to  Tier  2  information 
are  applicable  to  all  applicants  or  licensees 
who  reference  this  appendix,  except  those  for 
which  the  change  has  been  rendered 
technically  irrelevant  by  action  taken  under 
paragraphs  B.3,  B.4,  B.5.  or  B.6  of  this 
section. 

3.  The  Commission  may  not  require  new 
requirements  on  Tier  2  information  by  plant- 
specific  order  while  this  appendix  is  in  effect 
under  §§  52.119  or  52.125,  unless: 

a.  A  modification  is  necessary  to  secure 
compliance  with  the  Commission's 
regulations  applicable  and  in  effect  at  the 
time  this  appendix  was  approved,  as  set  forth 
in  Section  V  of  this  appendix,  or  to  assure 
adequate  protection  of  the  public  health  and 
safety  or  the  common  defense  and  security; 
and 

b.  Special  circumstances  as  defined  in  10 
CFR  50.12(a)  are  present. 

4.  An  applicant  or  licensee  who  references 
this  appendix  may  request  an  exemption 
from  Tier  2  information.  The  ComnVissibn 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The 
Commission  will  deny  a  request  for  air 
exemption  from  Tier  2  if  it  finds  that  the 
design  change  will  result  in  a  significant 
decrease  in  the  level  of  safety  otherwise 
provided  by  the  design.  The  grant  of  an 
exemption  to  an  applicant  must  be  subject  to 
litigation  in  the  same  manner  as  other  issues 
material  to  the  license  hearing.  The  grant  of 
an  exemption  to  a  licensee  must  be  subject 

to  an  opportunity  for  a  hearing  in  the  same 
manner  as  license  amendments. 

5. a.  An  applicant  or  lice.n.see  who 
references  this  appendix  may  depart  from 
Tier  2  information,  without  prior  NRC 
approval,  unless  the  proposed  departure 
involves  a  change  to  or  departure  from  Tier 
1  information.  Tier  2*  information,  or  the 
technical  specifications,  or  requires  a  license 
amendment  pursuant  to  paragraphs  B.5.b  or 
B.5.C  of  this  section.  When  evaluating  the 
proposed  departure,  an  applicant  or  licensee 


shall  consider  all  matters  described  in  the 
plant-specific  DCD. 

b.  A  proposed  departure  from  Tier  2,  other 
than  one  affiecting  resolution  of  a  severe 
accident  issue  identified  in  the  plant-specific 
DCD,  requires  a  license  amendment  if  it 
would — 

(1)  Result  in  more  than  a  minimal  increase 
in  the  frequency  of  occurrence  of  an  accident 
previously  evaluated  in  the  plant-specific 
DCD; 

(2)  Result  in  more  than  a  minimal  increase 
in  the  likelihood  of  occurrence  of  a 
malfunction  of  a  structure,  system,  or 
component  (SSC)  important  to  safety 
previously  evaluated  in  the  plant-specific 
DCD; 

(3)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  an  accident 
previously  evaluated  in  the  plant-specific 
DCD; 

(4)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  a  malfunction  of  a 
SSC  important  to  safety  previously  evaluated 
in  the  plant-specific  DCD; 

(5)  Create  a  possibility  for  an  accident  of 
a  different  type  than  any  evaluated 
previously  in  the  plant-specific  DCD; 

(6)  Create  a  possibility  for  a  malfunction  of 
an  SSC  important  to  safety  with  a  different 
result  than  any  evaluated  previously  in  the 
plant-specific  DCD; 

(7)  Resuh  in  a  design  basis  limit  for  a 
fission  product  barrier  as  described  in  the 
plant-specific  DCD  being  exceeded  or  altered; 
or 

(8)  Result  in  a  departure  from  a  method  of  . 
evaluation  described  in  the  plant-specific 
DCD  used  in  establishing  the  design  bases  or 
in  the  safety  analyses. 

c.  A  proposed  departure  from  Tier  2 
affecting  resolution  of  a  severe  accident  issue 
identified  in  the  plant-specific  DCD,  requires 
a  license  amendment  if^ 

(1)  There  is  a  substantial  increase  in  the 
probability  of  a  severe  accident  such  that  a 
particular  severe  accident  previously 
reviewed  and  determined  to  be  not  credible 
could  become  credible;  or 

.(2)  There  is  a  substantial  increase  in  the 
consequences  to  the  public  of  a  particular 
severe  accident  previously  reviewed. 

d.  If  a  departure  requires  a  license 
amendment  pursuant  to  paragraphs  B.5.b  or 
B.5.C  of  this  section,  it  is  governed  by  10  CFR 
50.90. 

e.  A  departure  from  Tier  2  information  that 
is  made  under  paragraph  B.5  of  this  section 
does  not  require  an  exemption  from  this 
appendix. 

f.  A  party  to  an  adjudicatory  proceeding  for 
either  the  issuance,  amendment,  or  renewal 
of  a  license  or  for  operation  under  10  CFR 
52.231(a).  who  believes  that  an  applicant  or 
licensee  who  references  this  appendix  has 
not  complied  with  Section  VIII.B.5  of  this 
appendix  when  departing  from  Tier  2 
information,  may  petition  to  admit  into  the 
proceeding  such  a  contention.  In  addition  to 
compliance  with  the  general  requirements  of 
10  CFR  2.714(b)(2),  the  petition  must 
demonstrate  that  the  departure  does  not 
comply  with  Section  VIII.B.5  of  this 
appendix.  Further,  the  petition  must 
demonstrate  that  the  change  bears  on  an 
asserted  noncomplianc>e  with  an  JTAAC 
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acceptance  criterion  in  the  case  of  a  10  CFR 
52.231  preoperational  hearing,  or  that  the 
change  bears  directly  on  the  amendment 
request  in  the  case  of  a  hearing  on  a  license 
amendment.  Any  other  party  may  file  a 
response.  If,  on  the  basis  of  the  petition  and 
any  response,  the  presiding  officer 
determines  that  a  sufficient  showing  has  been 
made,  the  presiding  officer  shall  certify  the 
matter  directly  to  the  Commission  for 
determination  of  the  admissibility  of  the 
contention.  The  Commission  may  admit  such 
a  contention  if  it  determines  the  petition 
raises  a  genuine  issue  of  material  fact 
regarding  compliance  with  Section  VIII.B.5  of 
this  appendix. 

6.a.  An  applicant  who  references  this 
appendix  may  not  depart  from  Tier  2* 
information,  which  is  designated  with 
italicized  text  or  brackets  and  an  asterisk  in 
the  generic  DCD,  without  NRC  approval.  The 
departure  will  not  be  considered  a  resolved 
issue,  within  the  meaning  of  Section  VI  of 
this  appendix  and  10  CFT?  52.127(a)(4). 

b.  A  licensee  who  references  this  appendix 
may  not  depart  from  the  following  Tier  2* 
matters  without  prior  NRC  approval.  A 
request  for  a  departure  will  be  treated  as  a 
request  for  a  license  amendment  under  10 
CFR  50.90. 

(1)  Maximum  fuel  rod  average  burnup. 

(2)  Control  room  human  factors 
engineering. 

c.  A  licensee  who  references  this  appendix 
may  not,  before  the  plant  first  achieves  full 
power  following  the  finding  required  by  10 
CFR  52.231(g),  depart  from  the  following  Tier 
2*  matters  except  in  accordance  with 
paragraph  B.6.b  of  this  section.  After  the 
plant  first  achieves  full  power,  the  following 
Tier  2*  matters  revert  to  Tier  2  status  and  are ' 
thereafter  subject  to  the  departure  provisions 
in  paragraph  B.5  of  this  section. 

(1)  ASME  Boiler  &  Pressure  Vessel  Code, 
Section  in. 

(2)  ACI  349  and  ANSI/AISC  N-690. 

(3)  Motor-operated  valves. 

(4)  Equipment  seismic  qualification 
methods. 

(5)  Piping  design  acceptance  criteria. 

(6)  Fuel  and  control  rod  design,  except 
burnup  limit. 

(7)  Instrumentation  &  controls  setpoinl 
methodology. 

(8)  Instrumentation  &  controls  hardware 
and  software  changes. 

(9)  Instrumentation  &  controls 
environmental  qualification. 

(10)  Seismic  design  criteria  for  non-seismic 
category  I  structures. 

d.  Departures  from  Tier  2*  information  that 
are  made  under  paragraph  B.6  of  this  section 
do  not  require  an  exemption  from  this 
appendix. 

C.  Operational  Requirements 

1.  Generic  changes  to  generic  technical 
specifications  and  other  operational 
requirements  that  were  completely  reviewed 
and  approved  in  the  design  certification 
rulemaking  and  do  not  require  a  change  to  a 
design  feature  in  the  generic  DCD  are 
governed  by  the  requirements  in  10  CFR 
50.109.  Generic  changes  that  do  require  a 
change  to  a  design  feature  in  the  generic  t)CD 
are  governed  by  the  requirements  in 
paragraphs  A  or  B  of  this  section. 


2.  Generic  changes  Jo  generic  technical 
specifications  and  other  operational 
requirements  are  applicable  to  all  applicants 
or  licensees  who  reference  this  appendix, 
except  those  for  which  the  change  has  been 
rendered  technically  irrelevant  by  action 
taken  under  paragraphs  C.3  or  C.4  of  this 
section. 

3.  The  Commission  may  require  plant- 
specific  departures  on  generic  technical 
specifications  and  other  operational 
requirements  that  were  completely  reviewed 
and  approved,  provided  a  change  to  a  design 
feature  in  the  generic  DCD  is  not  required 
and  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present.  The  Commission 
may  modify  or  supplement  generic  technical 
specifications  and  other  operational 
requirements  that  were  not  completely 
reviewed  and  approved  or  require  additional 
technical  specifications  and  other  operational 
requirements  on  a  plant-specific  basis, 
provided  a  change  to  a  design  feature  in  the 
generic  DCD  is  not  required. 

4.  An  applicant  who  references  this 
appendix  may  request  an  exemption  from  the 
generic  technical  specifications  or  other 
operational  requirements.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The  grant 
of  an  exemption  must  be  subject  to  litigation 
in  the  same  manner  as  other  issues  material 
to  the  license  hearing. 

5.  A  party  to  an  adjudicatory  proceeding 
for  either  the  issuance,  amendment,  or 
renewal  of  a  license  or  for  operation  under 
10  CFR  52.231(a),  who  believes  that  an 
operational  requirement  approved  in  the 
DCD  or  a  technical  specification  derived  from 
the  generic  technical  specifications  must  be 
changed  may  petition  to  admit  into  the 
proceeding  such  a  contention.  Such  petition 
must  comply  with  the  general  requirements 
of  10  CFR  2.714(b)(2)  and  must  demonsfrate 
why  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present,  or  for  compliance 
with  the  Commission's  regulations  in  effect 
at  the  time  this  appendix  was  approved,  as 
set  forth  in  Section  V  of  this  appendix.  Any 
other  party  may  file  a  response  thereto.  If,  on 
the  basis  of  the  petition  and  any  response, 
the  presiding  officer  determines  that  a 
sufficient  showing  has  been  made,  the 
presiding  officer  shall  certify  the  matter 
directly  to  the  Commission  for  determination 
of  the  admissibility  of  the  contention.  All 
other  issues  with  respect  to  the  plant-specific 
technical  specifications  or  other  operational 
requirements  are  subject  to  a  hearing  as  part 
of  the  license  proceeding. 

6.  After  issuance  of  a  license,  the  generic 
technical  specifications  have  no  further  effect 
on  the  plant-specific  technical  specifications 
and  changes  to  the  plant-specific  technical 
specifications  will  be  treated  as  license 
amendments  under  10  CFR  50.90. 

IX.  Inspections.  Tests,  Analyses,  and 
Acceptance  Criteria  (ITAAC) 

A.l  An  applicant  or  licensee  who 
references  this  appendix  shall  perform  and 
demonstrate  conformance  with  the  ITAAC 
before  fuel  load.  With  respect  to  activities 
subject  to  an  ITAAC,  an  applicant  for  a 
license  may  proceed  at  its  own  risk  with 


design  and  procurement  activities,  and  a 
licensee  may  proceed  at  its  own  risk  with 
design,  procurement,  construction,  and 
preoperational  activities,  even  though  the 
NRC  may  not  have  found  that  any  particular 
ITAAC  has  been  satisfied. 

2.  The  licensee  who  references  this 
appendix  shall  notify  the  NRC  that  the 
required  inspections,  tests,  and  analyses  in 
the  ITAAC  have  been  successfully  completed 
and  that  the  corresponding  acceptance 
criteria  have  been  met. 

3.  In  the  event  that  an  activity  is  subject 
to  an  ITAAC,  and  the  applicant  or  licensee 
who  references  this  appendix  has  not 
demonstrated  that  the  ITAAC  has  been 
satisfied,  the  applicant  or  licensee  may  either 
take  corrective  actions  to  successfully 
complete  that  ITAAC,  request  an  exemption 
from  the  ITAAC  in  accordance  with  Section 
VIII  of  this  appendix  and  10  CFR  52.227(b), 
or  petition  for  rulemaking  to  amend  this 
appendix  by  changing  the  requirements  of 
the  ITAAC,  under  10  CFR  2.802  and 
52.227(b).  Such  rulemaking  changes  to  the 
ITAAC  must  meet  the  requirements  of 
Section  VIII.  A.l  of  this  appendix. 

B.l  The  NRC  shall  ensure  that  the  required 
inspections,  tests,  and  analyses  in  the  ITAAC 
are  performed.  The  NRC  shall  verify  tfiat  the 
inspections,  tests,  and  analyses  referenced  by 
the  licensee  have  been  successfully   ' 
completed  and,  based  solely  thereon,  find  the 
prescribed  acceptance  criteria  have  been  met. 
At  appropriate  intervals  during  construction, 
the  NRC  shall  publish  notices  of  the 
successful  completion  of  ITAAC  in  the 
Federal  Register. 

2.  In  accordance  with  10  CFR  52.231(g),  the 
Commission  shall  find  that  the  acceptance 
criteria  in  the  ITAAC  for  the  license  are  met 
before  fuel  load. 

3.  After  the  Commission  has  made  the 
finding  required  by  10  CFR  52.231(g),  the 
ITAAC  do  not,  by  virtue  of  their  inclusion 
within  the  DCD,  constitute  regulatory 
requirements  either  for  licensees  or  for 
renewal  of  the  license;  except  for  specific 
ITAAC,  which  are  the  subject  cf  a  §  52.231(a) 
hearing,  their  expiration  will  occur  upon 
final  Commission  action  in  such  proceeding. 
However,  subsequent  modifications  must 
comply  with  the  Tier  1  and  Tier  2  design 
descriptions  in  the  plant-specific  DCD  unless 
the  licensee  has  complied  with  the 
applicable  requirements  of  10  CFR  52.227 
and  Section  VIII  of  this  appendix. 

X.  Records  and  Reporting 
A.  Records 

1.  The  applicant  for  this  appendix  shall 
maintain  a  copy  of  the  generic  DCD  that 
includes  all  generic  changes  to  Tier  1  and 
Tier  2.  The  applicant  shall  maintain  the 
proprietary  and  safeguards  information 
referenced  in  the  generic  DCD  for  the  period 
that  this  appendix  may  be  referenced,  as 
specified  in  Section  VII  of  this  appendix. 

2.  An  applicant  or  licensee  who  references 
this  appendix  shall  maintain  the  plant- 
specific  DCD  to  accurately  reflect  both 
generic  changes  to  the  generic  DCD  and 
plant-specific  departures  made  pursuant  to 
Section  VIII  of  this  appendix  throughout  the 
period  of  application  and  for  the  term  of  the 
license  (including  any  period  of  renewal).        ., 
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I  a.  An  applicant  or  licensee  who  references 
this  appendix  shall  prepare  and  maintain 
written  evaluations  which  provide  the  bases 
for  the  determinations  required  by  Section 
VDl  of  this  appendix.  These  evaluations  must 
be  retained  throughout  the  period  of 
application  and  for  the  term  of  the  license 
(including  any  period  of  renewal). 

B.  Reporting 

1.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  a  report  to  the 
NRC  containing  a  brief  description  of  any 
departures  from  the  plant-specific  DCD, 
including  a  summary  of  the  evaluation  of 
each.  This  report  must  be  filed  in  accordance 
with  the  filing  requirements  applicable  to 
reports  in  10  CFR  50.4. 

2.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  updates  to  its 
plant-specific  DCD,  which  reflect  the  generic 
changes  to  the  generic  DCD  and  the  plant- 
specific  departures  made  pursuant  to  Section 
viU  of  this  appendix.  These  u,,dates  must  be 
filed  in  accordance  with  the  filing 
requirements  applicable  to  final  safety 
analysis  report  updates  in  10  CFR  50.4  and 
50.71(e). 

3.  The  reports  and  updates  required  by 
paragraphs  B.l  and  B.2  of  this  section  must 
be  submitted  as  follows: 

a.  On  the  date  that  an  application  for  a 
license  referencing  this  appendix  is 
submitted,  the  application  must  include  the 
report  and  any  updates  to  the  plant-specific 
DCD. 

b  During  the  interval  from  the  date  of 
application  to  the  date  of  issuance  of  a 
license,  the  report  and  any  updates  to  the 
plant-specific  DCD  must  be  submitted 
annually  and  may  be  submitted  along  with 
amendments  to  the  application. 

c.  During  the  interval  from  the  date  of  • 
issuance  of  a  license  to  the  date  the 
Commission  makes  its  findings  under  10  CFR 
52.231(g),  the  report  must  be  submitted 
quarterly.  Updates  to  the  plant-specific  DCD 
must  be  submitted  annually.' 

d.  After  the  Commission  has  made  its 
finding  under  10  CFR  52.231(g),  reports  and 
updates  to  the  plant-specific  DCD  may  be 
submitted  annually  or  along  with  updates  to 
the  site-specific  portion  of  the  final  safety 
analysis  report  for  the  facility  at  the  intervals 
required  by  10  CFR  50.71(e).  or  at  shorter 
intervals  as  specified  in  the  license. 

Appendix  C— Design  Certification  Rule 
for  the  AP600  Design 

/.  Introduction 

Appendix  C  constitutes  the  standard 
design  certification  for  the  APeoo^  design,  in 
accordance  with  10  CFR  Part  52.  Subpart  B. 
The  applicant  for  certification  of  the  AP600 
design  is  Westinghouse  Electric  Company 

//.  Definitions 

A.  Generic  design  control  document 
(generic  DCD)  means  the  document 
containing  the  Tier  1  and  Tier  2  information 
and  generic  technical  specifications  that  is 
inc»rporated  by  reference  into  this  appendix. 


^  AP600  is  a  trademark  of  Westinghouse  Electric 
Company  LLC. 


B.  Generic  technical  specifications  means 
the  information,  required  by  10  CFR  50.36 
and  50.36a,  for  the  portion  of  the  plant  that 
is  within  the  scope  of  this  appendix. 

C.  Plant-specific  DCD  means  the  document, 
maintained  by  an  applicant  or  licensee  who 
references  this  appendix,  consisting  of  the 
information  in  the  generic  DCD,  as  modified 
and  supplemented  by  the  plant-specific 
departures  and  exemptions  made  under 
Section  VIII  of  this  appendix. 

D.  Tier  1  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
DCD  that  is  approved  and  certified  by  this 
appendix  (hereinafter  Tier  1  information). 
The  design  descriptions,  interface 
requirements,  and  site  parameters  are  derived 
from  Tier  2  information.  Tier  1  information 
includes: 

1.  Definitions  and  general  provisions; 

2.  Design  descriptions; 

3.  Inspections,  tests,  analyses,  and 
acceptance  criteria  (ITAAC); 

4.  Significant  site  parameters;  and 

5.  Significant  interface  requirements. 

E.  Tier  2  means  the  portion  of  the  design- 
related  information  contained  in  the  generic 
DCD  that  is  approved  but  not  certified  by  this 
appendix  (hereinafter  Tier  2  information). 
Compliance  with  Tier  2  is  required,  but 
generic  changes  to  and  plant-specific 
departures  from  Tier  2  are  governed  by 
Section  VIII  of  this  appendix.  Compliance 
with  Tier  2  provides  a  sufficient,  but  not  the 
only  acceptable,  method  for  complying  with 
Tier  1.  Compliance  methods  differing  from 
Tier  2  must  satisfy  the  change  process  in 
Section  VIU  of  this  appendix.  Regardless  of 
these  differences,  an  applicant  or  licensee 
must  meet  the  requirement  in  Section  III.B  of 
this  appendix  to  reference  Tier  2  when 
referencing  Tier  1.  Tier  2  information 
includes: 

1.  Information  required  by  10  CFR  52.107, 
\yith  the  exception  of  generic  technical 
specifications  and  conceptual  design 
information;  «    j 

2.  Information  required  for  a  final  safety 
analysis  report  under  10  CFR  50.34; 

3.  Supporting  information  on  the 
inspections,  tests,  and  analyses  that  will  be 
performed  to  demonstrate  that  the  acceptance 
criteria  in  the  ITAAC  have  been  met;  and 

4.  Combined  license  (COL)  action  items 
(combined  license  information),  which 
identify  certain  matters  that  must  be 
addressed  in  the  site-specific  portion  of  the 
final  safety  analysis  report  (FSAR)  by  an 
applicant  who  references  this  appendix. 
These  items  constitute  information 
requirements  but  are  not  the  only  acceptable 
set  of  information  in  the  FSAR.  An  applicant 
may  depart  from  or  omit  these  items, 
provided  that  the  departure  or  omission  is 
identified  and  justified  in  the  FSAR.  After 
issuance  of  a  construction  permit  or  COL, 
these  items  are  not  requirements  for  the 
licensee  unless  such  items  are  restated  in  the 
FSAR. 

-  5.  The  investment  protection  short-term 
availability  controls  in  Section  16.3  of  the 
DCD. 

F.  Tier  2*  means  the  portion  of  the  Tier  2 
information,  designated  as  such  in  the 
generic  DCD,  which  is  subject  to  the  change 
process  in  Section  VIII.B.6  of  this  appendix. 


This  designation  expires  for  some  Tier  2* 
information  under  Section  VIII.B.6. 

G.  Departure  from  a  method  of  evaluation 
described  in  the  plant-specific  DCD  used  in 
establishing  the  design  bases  or  in  the  safety 
analyses  means: 

(1  j  Changing  any  of  the  elements  of  the 
method  described  in  the  plant-specific  DCD 
unless  the  results  of  the  analysis  are 
conservative  or  essentially  the  same;  or 

(2)  Changing  from  a  method  described  in 
the  plant-specific  DCD  to  another  method 
unless  that  method  has  been  approved  by 
NRC  for  the  intended  application. 

H.  All  other  terras  in  this  appendix  have 
the  meaning  set  out  in  10  CFR  50.2,  10  CFR 
52.3,  or  section  11  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  as  applicable. 

III.  Scope  aod  Contents 

A.  Tier  1,  Tier  2  (including  the  investment 
protection  short-term  availability  controls  in 
section  16.3),  and  the  generic  technical 
specifications  in  the  AP600  DCD  (12/99 
revision)  are  approved  for  incorporation  by 
reference  by  the  Director  of  the  Office  of  the 
Federal  Register  on  January  24.  2000.  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  of  the  generic  DCD  may  be 
obtained  from  Mr.  Michael  Corletti, 
Westinghouse  Electric  Company,  P.O.  Box 
355,  Pittsburgh,  PA  15230-0355.  A  copy  of 
the  generic  DCD  is  available  for  examination 
and  copying  at  the  NRC  Public  Document 
Room  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor),  Rockville, 
Maryland  20852.  Copies  are  also  available  for 
examination  at  the  NRC  Library  located  at 
Two  White  Flint  North,  11545  Rockville 
Pike.  Rockville,  Maryland  20582;  and  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700,  Washineton, 
DC. 

B.  An  applicant  or  licensee  referencing  this 
appendix,  in  accordance  with  section  IV  of 
this  appendix,  shall  incorporate  by  reference 
and  comply  with  the  requirements  of  this 
appendix,  including  Tier  1,  Tier  2  (including 
the  investment  protection  short-term 
availability  controls  in  section  16.3),  and  the 
generic  technical  specifications  except  as 
otherwise  provided  in  this  appendix. 
Conceptual  design  information  in  the  generic 
DCD  and  the  evaluation  of  severe  accident 
mitigation  design  alternatives  in  Appendix 
IB  of  the  generic  DCD  are  not  part  of  this 
appendix. 

C.  If  there  is  a  conflict  between  Tier  1  and 
Tier  2  of  the  DCD,  then  Tier  1  controls. 

D.  If  there  is  a  conflict  between  the  generic 
DCD  and  either  the  application  for  design 
certification  of  the  AP600  design  or  NUREG- 
1512,  "Final  Safefy  Evaluation  Report 
Related  to  Certification  of  the  AP600 
Standard  Design,"  (FSER),  then  the  generic 
DCD  controls.  : 

E.  Design  activities  for  structures,  systems, 
and  components  that  are  wholly  outside  the 
scope  of  this  appendix  may  be  performed 
using  site-specific  design  parameters, 
provided  the  design  activities  do  not  affect 
the  DCD  or  conflict  with  the  interface 
requirements. 

IV.  Additional  Requirements  and  Restrictions 

A.  An  applicant  for  a  license  that  wishes 
to  reference  this  appendix  shall,  in  addition 
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to  complying  with  the  requirements  of  10 
CFR  52.207.  52.209,  and  52.211,  comply  with 
the  following  requirements: 

1.  Incorporate  by  reference,  as  part  of  its 
application,  this  appendix: 

2.  Include,  as  part  of  its  application: 

a.  A  plant-specific  DCD  containing  the 
same  information  and  utilizing  the  same 
organization  and  numbering  as  the  generic 
DCD  for  the  AP600  design,  as  modified  and 
supplemented  by  the  applicant's  exemptions 
and  departures; 

b.  The  reports  on  departures  from  and 
updates  to  the  plant-specific  DCD  required  by 
Section  X.B  of  this  appendix; 

c.  Plant-specific  technical  specifications, 
consisting  of  the  generic  and  site-specific 
technical  specifications,  that  are  required  by 
10  CFR  50.36  and  50.36a; 

d.  Information  demonstrating  compliance 
with  the  site  parameters  and  interface 
requirements; 

e.  Information  that  addresses  the  COL 
action  items;  and 

f.  Information  required  by  10  CFR  52.107(a) 
that  is  not  within  the  scope  of  this  appendix. 

3.  Physically  include,  in  the  plant-specific 
DCD,  the  proprietary  information  and 
safeguards  information  referenced  in  the 
AP600  DCD. 

B.  The  Commission  reserves  the  right  to 
determine  in  what  manner  this  appendix 
may  be  referenced  by  an  applicant  for  a 
construction  permit  or  operating  license   " 
under  10  CFR  part  50. 

V.  Applicable  Regulations 

A.  Except  as  indicated  in  paragraph  B  of 
this  section,  the  regulations  that  apply  to  the 
AP600  design  are  in  10  CFR  parts  20,  50,  73, 
and  lOQ.  codified  as  of  December  16,  1999, 
that  are  applicable  and  technically  relevant, 
as  described  in  the  FSER  (NUREG-1512)  and 
the  supplementary  information  for  this 
section. 

B.  The  AP600  design  is  exempt  fi-om 
portions  of  the  following  regulations: 

1.  Paragraph  (a)(1)  of  10  CFR  50.34— whole 
body  dose  criterion; 

2.  Paragraph  (f)(2)(iv)  of  laCFR  50.34— 
Plant  Safety  Parameter  Display  Console; 

3.  Paragraphs  (n(2)(vii),  (viii),  (xxvi),  and 
(xxviii)  of  10  CFR  50.34— Accident  Source 
Term  in  TID  14844; 

4.  Paragraph  (a)(2)  of  10  CFR  50.55a— 
ASME  Boiler  and  Pressure  Vessel  Code; 

5.  Paragraph  (c)(1)  of  10  CFR  50.62— 
Auxiliary  (or  emergency)  feedwater  system; 

6.  Appendix  A  to  10  CFR  part  50,  GDC 
17 — Offsite  Power  Sources:  and 

7.  Appendix  A  to  10  CFR  part  50,  GDC 
19 — whole  body  dose  criterion. 

VI.  Issue  Resolution 

A.  The  Commission  has  determined  that 
the  structures,  systems,  components,  and 
design  features  of  the  AP600  design  comply 
with  the  provisions  of  the  Atomic  Energy  Act 
of  1954,  as  amended,  and  the  applicable 
regulations  identified  in  section  V  of  this 
appendix;  and  therefore,  provide  adequate 
protection  to  the  health  and  safety  of  the 
public.  A  conclusion  that  a  matter  is  resolved 
includes  the  finding  that  additional  or 
alternative  structures,  systems,  components, 
design  features,  design  criteria,  testing. 


analyses,  acceptance  criteria,  or  justifications 
are  not  necessary  for  the  AP600  design. 

B.  The  Commission  considers  the 
following  matters  resolved  within  the 
meaning  of  10  CFR  52.127(a)(4)  in 
subsequent  proceedings  for  issuance  of  a 
combined  license,  amendment  of  a  combined 
license,  or  renewal  of  a  combined  license, 
proceedings  held  pursuant  to  10  CFR  52.231, 
and  enforcement  proceedings  involving 
plants  referencing  this  appendix: 

1.  All  nuclear  safety  issues,  except  for  the 
generic  technical  specifications  and  other 
operational  requirements,  associated  with  the 
information  in  the  FSER  and  Supplement  No. 
1,  Tier  1,  Tier  2  (including  referenced 
information  which  the  context  indicates  is 
intended  as  requirements  and  the  investment 
protection  short-term  availability  controls  in 
section  16.3),  and  the  rulemaking  recofd  for 
certification  of  the  AP600  design; 

2.  All  nuclear  safety  and  safeguards  issues 
associated  with  the  information  in 
proprietary  and  safeguards  documents, 
referenced  and  in  context,  are  intended  as 
requirements  m  the  generic  DCD  for  the 
AP600  design; 

3.  All  generic  changes  to  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VIII.A.l  and  VIII.B.l  of 
this  appendix;  ' 

4.  All  exemptions  ft-om  the  DCD  pursuant 
to  and  in  compliance  with  the  change 
processes  in  Sections  VIII.A.4  and  VIII.B.4  of 
this  appendix,  but  only  for  that  plant; 

5.  All  departures  from  the  DCD  that  are 
approved  by  license  amendment,  but  only  for 
that  plant; 

6.  Except  as  provided  in  Section  VUI.B.S.f 
of  this  appendix,  all  departures  from  Tier  2 
pursuant  to  and  in  compliance  with  the 
change  processes  in  Section  VIII.B.5  of  this 
appendix  that  do  not  require  prior  NRC 
approval,  but  only  for  that  plant; 

7.  All  environmental  issues  concerning 
severe  accident  mitigation  design  alternatives 
(SAMDAs)  associated  with  the  information  in 
the  NRC's  environmental  assessment  for  the 
AP600  design  and  Appendix  IB  of  the 
generic  IXID,  for  plants  referencing  this 
appendix  whose  site  parameters  are  within 
those  specified  in  the  SAMOA  evaluation. 

C.  The  Commission  does  not  consider 
operational  requirements  for  an  applicant  or 
licensee  who  references  this  appendix  to  be 
matters  resolved  within  the  meaning  of  10 
CFR  52.127(a)(4).  The  Commission  reserves 
the  right  to  require  operational  requirements 
for  an  applicant  or  licensee  who  references 
this  appendix  by  rule,  regulation,  order,  or 
license  condition. 

D.  Except  in  accordance  with  the  change 
processes  in  Section  VIII  of  this  appendix, 
the  Commission  may  not  require  an  applicant 
or  licensee  who  references  this  appendix  to: 

1.  Modify  structures,  systems,  components, 
or  design  features  as  described  in  the  generic 
DCD; 

2.  Provide  additional  or  alternative 
structures,  systems,  components,  or  design 
features  not  discussed  in  the  generic  DCD;  or 

3.  Provide  additional  or  alternative  design 
criteria,  testing,  analyses,  acceptance  criteria, 
or  justification  for  structures,  systems, 
components,  or  design  features  discussed  in 
the  generic  DCD. 


E.l.  Persons  who  wish  to  review 
proprietary  and  safeguards  information  or 
other  secondary  references  in  the  AP600 
DCD.  in  order  to  request  or  participate  in  the 
hearing  required  by  10  CFR  52.217  or  the 
hearing  provided  under  10  CFR  52.231.  or  to 
request  or  participate  in  any  other  hearing 
relating  to  this  appendix  in  which  interested 
persons  have  adjudicatory  hearing  rights, 
shall  first  request  access  to  such  information 
from  Westinghouse.  The  request  must  state 
with  particularity: 

a.  The  nature  of  the  proprietary  or  other 
information  sought; 

b.  The  reason  why  the  information 
currently  available  to  the  public  at  the  NRC 
Web  site,  http://www.nrc.gov,  and/or  at  the 
NRC  Public  Document  Room,  is  insufficient; 

c.  The  relevance  of  the  requested 
information  to  the  hearing  issue(s)  which  the 
person  proposes  to  raise;  and 

d.  A  showing  that  the  requesting  person 
has  the  capability  to  understand  and  utilize 
the  requested  information. 

2.  If  a  person  claims  that  the  information 
is  necessary  to  prepare  a  request  for  hearing, 
the  request  must  be  filed  no  later  than  15 
days  after  publication  in  the  Federal  Register 
of  the  notice  required  either  by  10  CFR 
52.217  or  10  CFR  52.231.  If  Westinghouse 
declines  to  provide  the  information  sought, 
Westinghouse  shall  send  a  written  response 
within  ten  (10)  days  of  receiving  the  request 
to  the  requesting  person  setting  forth  with 
particularity  the  reasons  for  its  refusal.  The 
person  may  then  request  the  Commission  (or 
presiding  officer,  if  a  proceeding  has  been 
established)  to  order  disclosure.  The  person 
shall  include  copies  of  the  original  request 
(and  any  subsequent  clarifying  information 
provided  by  the  requesting  party  to  the 
applicant)  and  the  applicant's  response.  The 
Commission  and  presiding  officer  shall  base 
their  decisions  solely  on  the  person's  original 
request  (including  any  clarifying  information 
provided  by  the  requesting  person  to 
Westinghouse),  and  Westinghouse's 
response.  The  Commission  and  presiding 
officer  may  order  Westinghouse  to  provide 
access  to  some  or  all  of  the  requested 
information,  subject  to  an  appropriate  non- 
disclosure agreement. 

VII.  Duration  of  This  Appendix 

This  appendix  may  be  referenced  for  a 
period  of  15  years  from  January  24,  2000, 
except  as  provided  for  in  10  CFR  52.119(b) 
and  52.121(b).  This  appendix  remains  valid 
for  an  applicant  or  licensee  who  references 
this  appendix  until  the  application  is 
withdrawn  or  the  license  expires,  including 
any  period  of  extended  operation  under  a 
renewed  license. 

VIII.  Processes  for  Changes  and  Departures 
A.  Tier  1  Information 

1.  Generic  changes  to  Tier  1  information 
are  governed  by  the  requirements  in  10  CFR 
52.127(a)(1). 

2.  Generic  changes  to  Tier  1  information 
are  applicable  to  all  applicants  or  licensees 
who  reference  this  appendix,  except  those  for 
which  the  change  has  been  rendered 
technically  irrelevant  by  action  taken  under 
paragraphs  A.3  or  A.4  of  this  section. 

3.  Departures  from  Tier  1  information  that 
are  required  by  the  Commission  through 
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plant-specific  orders  are  governed  by  the 
requirements  in  10  CFR  52.127(a)(3). 

4.  Exemptions  from  Tier  1  information  are 
governed  by  the  requirements  in  10  CFR 
52.127(b)(1)  and  52.227(b).  The  Commission 
will  deny  a  request  for  an  exemption  from 
Tier  1,  if  it  finds  that  the  design  change  will 
result  in  a  significant  decrease  in  the  level  of 
safety  otherwise  provided  by  the  design. 
B.  Tier  2  Information 

1.  Generic  changes  to  Tier  2  information 
are  governed  by  the  requirements  in  10  CFR 
52.127(a)(1). 

2.  Generic  changes  to  Tier  2  information 
are  applicable  to  all  applicants  or  licensees 
who  reference  this  appendix,  except  those  for 
Mdiich  the  change  has  been  rendered 
tedmically  irrelevant  by  action  taken  under 
paragraphs  B.3.  B.4.  B.5,  or  B.6  of  this 
section. 

3.  The  Commission  may  not  require  new 
requirements  on  Tier  2  information  by  plant- 
specific  order  while  this  appendix  is  in  effect 
under  §§52.119  or  52.125.  unless: 

a.  A  modification  is  necessary  to  secure 
compliance  with  the  Commission's 
regulations  applicable  and  in  effect  at  the 
time  this  appendix  was  approved,  as  set  forth 
in  Section  V  of  this  appendix,  or  to  assure 
adequate  protection  of  the  public  health  and 
safety  or  the  common  defense  and  security; 
and 

b.  Special  circumstances  as  defined  in  10 
CFR  50.12(a)  are  present. 

4.  An  applicant  or  licensee  who  references 
this  appendix  may  request  an  exemption 
from  Tier  2  information.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The 
Commission  will  deny  a  request  for  an 
exemption  from  Tier  2,  if  it  finds  that  the 
design  change  will  result  in  a  significant 
decrease  in  the  level  of  safety  otherwise 
provided  by  the  design.  The  grant  of  an 
exemption  to  an  applicant  must  be  subject  to 
litigation  in  the  same  manner  as  other  issues 
material  to  the  license  hearing.  The  grant  of 
an  exemption  to  a  licensee  must  be  subject 

to  an  opportunity  for  a  hearing  in  the  same 
manner  as  license  amendments. 

5.a.  An  applicant  or  licensee  who 
Teferences  this  appendix  may  depart  from 
Tier  2  information,  without  prior  NRC 
approval,  unless  the  proposed  departure 
involves  a  change  to  or  departure  from  Tier 
1  information.  Tier  2*  information,  or  the 
technical  specifications,  or  requires  a  license 
amendment  pursuant  to  paragraphs  B.5.b  or 
B.3.C  of  this  section.  When  evaluating  the 
proposed  departure,  an  applicant  or  licensee 
shall  consider  all  matters  described  in  the 
plant-specific  DCD. 

b.  A  proposed  departure  from  Tier  2,  other 
than  one  affecting  resolution  of  a  severe 
accident  issue  identified  in  the  plant-specific 
DCD,  requires  a  license  amendment  if  it 
would: 

(1)  Result  in  more  than  a  minimal  increase 
in  the  fr^uency  of  occurrence  of  an  accident 
previously  evaluated  in  the  plant-specific 
DCD: 

(2)  Result  in  more  than  a  minimal  increase 
in  the  likelihood  of  occurrence  of  a 

J       malfunction  of  a  structure,  system,  or 
component  (SSC)  important  to  safety 


previously  evaluated  in  the  plant-specific 
DCD: 

(3)  Result  in  more  than  a  minimal  increase 
in  the  consequences  of  an  accident 
previously  evaluated  in  the  plant-specific 
DCD; 

(4)  Result  in  more  than  a  mrnimal  increase 
in  the  consequences  of  a  malfunction  of  a 
SSC  important  to  safety  previously  evaluated 
in  the  plant-specific  DCD; 

(5)  Create  a  possibility  for  an  accident  of 
a  different  type  than  any  evaluated 
previously  in  the  plant-specific  DCD; 

(6)  Create  a  possibility  for  a  malfunction  of 
an  SSC  important  to  safety  with  a  different 
result  than  any  evaluated  previously  in  the 
plant-specific  DCD; 

(7)  Result  in  a  design  basis  limit  for  a 
fission  product  barrier  as  described  in  the 
plant-specific  DCD  being  exceeded  or  altered; 
or 

(8)  Result  in  a  departure  from  a  method  of 
evaluation  described  in  the  plant-specific 
DCD  used  in  establishing  the  design  bases  or 
in  the  safety  analyses. 

c.  A  proposed  departure  from  Tier  2 
affecting  resolution  of  a  severe  accident  issue 
identified  in  the  plant-specific  DCD,  requires 
a  license  amendment  if: 

(1)  There  is  a  substantial  increase  in  the 
probability  of  a  sevei«  accident  such  that  a 
particular  severe  accident  previously 
reviewed  and  determined  to  be  not  credible 
could  become  credible;  or 

(2)  There  is  a  substantial  increase  in  the 
consequences  to  the  public  of  a  particular 
severe  accident  previously  reviewed. 

d.  If  a  departure  requires  a  license 
amendment  pursuant  to  paragraphs  B.5.b  or 
B.5.C  of  this  section,  it  is  governed  by  10  CFR 
50.90. 

e.  A  departure  from  Tier  2  information  that 
is  made  under  paragraph  B.5  of  this  section 
does  not  require  an  exemption  ftt)m  this 
appendix. 

f.  A  party  to  an  adjudicatory  proceeding  for 
either  the  issuance,  amendment,  or  renewal 
of  a  license  or  for  operation  under  10  CFR 
52.231(a),  who  believes  that  an  applicant  or 
licensee  who  references  this  appendix  has    . 
not  complied  with  Section  VIII.B.5  of  this 
appendix  when  departing  from  Tier  2 
information,  may  petition  to  admit  into  the 
procee'ding  such  a  contention.  In  addition,  to 
comply  with  the  general  requirements  of  10 
CFR  2.714(b)(2).  the  petition  must 
demonstrate  that  the  departure  does  not 
comply  with  Section  VIII.B.5  of  this 
appendix.  Further,  the  petition  must 
demonstrate  that  the  change  bears  on  an 
asserted  noncompliance  with  an  ITAAC 
acceptance  criterion  in  the  case  of  a  10  CFR 
52.231  preoperational  hearing,  or  that  the 
change  bears  directly  on  the  amendment 
request  in  the  case  of  a  hearing  on  a  license 
amendment.  Any  other  party  may  file  a 
response.  If,  on  the  basis  of  the  petition  and 
any  response,  the  presiding  officer 
determines  that  a  sufficient  showing  has  been 
made,  the  presiding  officer  shall  certify  the 
matter  directly  to  the  Commission  for 
determination  of  the  admissibility  of  the 
contention.  The  Commission  may  admit  such 
a  contention  if  it  determines  the  petition 
raises  a  genuine  issue  of  material  fact 
regarding  compliance  with  Section  VIII.B.5  of 
this  appendix. 


6.a.  An  applicant  who  references  this 
appendix  may  not  depart  from  Tier  2* 
information,  which  is  designated  with 
italicized  text  or  brackets  and  an  asterisk  in 
the  generic  DCD,  without  NRC  approval.  The 
departure  will  not  be  considered  a  resolved 
issue,  within  the  meaning  of  Section  VI  of 
this  appendix  and  10  CFR  52.127(a)(4). 

b.  A  licensee  who  references  this  appendix 
may  not  depart  from  the  following  Tier  2* 
matters  without  prior  NRC  approval.  A 
request  for  a  departure  will  be  treated  as  a 
request  for  a  license  amendment  luider  10 
CFR  50.90. 

(1)  Maximum  fuel  rod  average  bum-up. 

(2)  Fuel  principal  design  requirements. 

(3)  Fuel  criteria  evaluation  process. 

(4)  Fire  areas. 

(5)  Human  factors  engineering. 

c.  A  licensee  who  references  this  appendix 
may  not,  before  the  plant  first  achieves  full 
power  following  the  finding  required  by  10 
CFR  52.231(g),  depart  from  the  following  Tier 
2*  matters  except  in  accordance  with 
paragraph  B.6.b  of  this  section.  J^er  the 
plant  first  achieves  full  power,  the  following 
Tier  2*  matters  revert  to  Tier  2  status  and  are 
thereafter  subject  to  the  departure  provisions 
in  paragraph  B.5  of  this  section. 

(1)  Nuclear  Island  structural  dimensions. 

(2)  ASME  Boiler  and  Pressure  Vessel  Code, 
Section  IE,  and  Code  Case  N-284. 

(3)  Design  Summary  of  Critical  Sections. 

(4)  ACI  318.  ACI  349,  and  ANSI/AISC-690. 

(5)  Definition  of  critical  locations  and 
thicknesses. 

(6)  Seismic  qualification  methods  and 
standards. 

(7)  Nuclear  design  of  fuel  and  reactivity 
control  system,  except  bum-up  limit. 

(8)  Motor-operated  and  power-operated 
valves. 

(9)  Instrumentation  and  control  system 
design  processes,  methods,  and  standards. 

(10)  PRHR  natural  circulation  test  (first 
plant  only). 

(11)  ADS  and  CMT  verification  tests  (first 
three  plants  only). 

d.  Departures  from  Tier  2*  information  that 
are  made  under  paragraph  B.6  of  this  section 
do  not  require  an  exemption  from  this 
appendix. 

C.  Operational  Requirements 

1.  Generic  changes  to  generic  technical 
specifications  and  other  operational     • 
requirements  that  were  completely  reviewed 
and  approved  in  the  design  certification 
rulemaking  and  do  not  require  a  change  to  a 
design  feature  in  the  generic  DCD  are 
governed  by  the  requirements  in  10  CFR 
50.109.  Generic  changes  that  do  require  a 
change  to  a  design  feature  in  the  generic  DCD 
are  governed  by  the  requirements  in 
paragraphs  A  or  B  of  this  section. 

2.  Generic  changes  to  generic  technical 
specifications  and  other  operational 
requirements  are  applicable  to  all  applicants 
or  licensees  who  reference  this  appendix, 
except  those  for  which  the  change  has  been 
rendered  technically  irrelevant  by  action 
taken  under  paragraphs  C.3  or  C.4  of  this 
section. 

3.  The  Commission  may  require  plant- 
specific  departures  on  generic  technical 
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specifications  and  other  operational 
requirements  that  were  completely  reviewed 
and  approved,  provided  a  change  to  a  design 
feature  in  the  generic  DCD  is  not  required 
and  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present.  The  Commission 
may  modify  or  supplement  generic  technical 
specifications  and  other  operational 
requirements  that  were  not  completely 
reviewed  and  approved  or  require  additional 
technical  specifications  and  other  operational 
requirements  on  a  plant-specific  basis, 
provided  a  change  to  a  design  feature  in  the 
generic  DCD  is  not  required. 

4.  An  applicant  who  references  this 
appendix  may  request  an  exemption  from  the 
generic  technical  specifications  or  other 
operational  requirements.  The  Commission 
may  grant  such  a  request  only  if  it  determines 
that  the  exemption  will  comply  with  the 
requirements  of  10  CFR  50.12(a).  The  grant 
of  an  exemption  must  be  subject  to  litigation 
in  the  same  manner  as  other  issues  material 
to  the  license  hearing. 

5.  A  party  to  an  adjudicatory  proceeding 
■for  either  the  issuance,  amendment,  or 
renewal  of  a  license  or  for  operation  under 
10  CFR  52.231(a),  who  believes  that  an 
operational  requirement  approved  in  the 
DCD  or  a  technical  specification  derived  from 
the  generic  technical  specifications  must  be 
changed  may  petition  to  admit  into  the 
proceeding  such  a  contention.  Such  petition 
must  comply  with  the  general  requirements 
of  10  CFR  2.714(b)(2)  and  must  demonstrate 
why  special  circumstances  as  defined  in  10 
CFR  2.758(b)  are  present,  or  for  compliance 
with  the  Commission's  regulations  in  effect 
at  the  time  this  appendix  was  approved,  as 
set  forth  in  Section  V  of  this  appendix.  Any 
other  party  may  file  a  response  thereto.  If,  on 

^  the  basis  of  the  petition  and  any  response, 
the  presiding  officer  determines  that  a 
sufficient  showing  has  been  made,  the 
presiding  officer  shall  certify  the  matter 
directly  to  the  Commission  for  determination 
of  the  admissibiUty  of  the  contention.  All 
other  issues  with  respect  to  the  plant-specific 
technical  specifications  or  other  operational 
requirements  are  subject  to  a  hearing  as  part 
of  the  license  proceeding. 

6.  After  issuance  of  a  license,  the  generic 
technical  specifications  have  no  further  effect 
on  the  plant-specific  technical  specifications 
and  changes  to  the  plant-specific  technical 
specifications  will  be  treated  as  license 
amendments  under  10  CFR  50.90. 

IX.  Inspections,  Tests,  Analyses,  and 
Acceptance  Criteria  (ITAAC) 

A.l  An  applicant  or  licensee  who 
references  this  appendix  shall  perform  and 
demonstrate  conformance  with  the  ITAAC 
before  fuel  load.  With  respect  to  activities 
subject  to  an  ITAAC.  an  applicant  for  a 
license  may  proceed  at  its  own  risk  with 
design  and  procurement  activities,  and  a 
licensee  may  proceed  at  its  own  risk  with 
design,  procurement,  construction,  and 
preoperational  activities,  even  though  the 
NRC  may  not  have  found  that  any  particular 
ITAAC  has  been  satisfied. 

2.  The  licensee  who  references  this 
appendix  shall  notify  the  NRC  that  the 
required  inspections,  tests,  and  analyses  in 
the  ITAAObave  been  successfully  completed 


and  that  the  corresponding  acceptance 
criteria  have  been  met. 

3.  In  the  event  that  an  activity  is  subject 
to  an  ITAAC,  and  the  applicant  or  licensee 
who  references  this  appendix  has  not 
demonstrated  that  the  ITAAC  has  been 
satisfied,  the  applicant  or  licensee  may  either 
take  corrective  actions  to  successfully 
complete  that  ITAAC,  request  an  exemption 
from  the  ITAAC  in  accordance  with  Section 
VIII  of  this  appendix  and  10  CFR  52.227(b), 
or  petition  for  rulemaking  to  amend  this 
appendix  by  changing  the  requirements  of 
the  ITAAC,  under  10  CFR  2.802  and 
52.227(b).  Such  rulemaking  changes  to  the 
ITAAC  must  meet  the  requirements  of 
paragraph  VIII.A.l  of  this  appendix. 

B.l  The  NRC  shall  ensure  that  the  required 
inspections,  tests,  and  analyses  in  the  ITAAC 
are  performed.  The  NRC  shall  verify  that  the 
inspections,  tests,  and  analyses  referenced  by 
the  licensee  have  been  successfully 
completed  and,  based  solely  thereon,  find  the 
prescribed  acceptance  criteria  have  been  met. 
At  appropriate  intervals  during  construction, 
the  NRC  shall  publish  notices  of  the 
successful  completion  of  ITAAC  in  the 
Federal  Register. 

2.  In  accordance  with  10  CFR  52.231(g),  the 
Commission  shall  find  that  the  acceptance 
criteria  in  the  ITAAC  for  the  license  are  met 
before  fuel  load. 

3.  After  the  Commission  has  made  the 
finding  required  by  10  CFR  52.231(g),  the 
ITAAC  do  not,  by  virtue  of  their  inclusion 
within  the  DCD,  constitute  regulatory 
requirements  either  for  licensees  or  for 
renewal  of  the  license;  except  for  specific 
ITAAC.  which  are  the  subject  of  a  §  52.231(a) 
hearing,  their  expiration  will  occur  upon 
final  Commission  action  in  such  proceeding. 
However,  subsequent  modifications  must 
comply  with  the  Tier  1  and  Tier  2  design 
descriptions  in  the  plant-specific  DCD  unless 
the  licensee  has  complied  with  the 
applicable  requirements  of  10  CFR  52.227 
and  Section  VIII  of  this  appendix. 

X.  Records  and  Reporting 
A.  Records 

1.  The  applicant  for  this  appendix  shall 
maintain  a  copy  of  the  generic  DCD  that 
includes  all  generic  changes  to  Tier  1  and 
Tier  2.  The  applicant  shall  maintain  the 
proprietary  and  safeguards  information 
referenced  in  the  generic  DCD  for  the  period 
that  this  appendix  may  be  referenced,  as 
specified  in  Section  VII  of  this  appendix. 

2.  An  applicant  or  licensee  who  references 
this  appendix  shall  maintain  the  plant- 
specific  DCD  to  accurately  reflect  both 
generic  changes  to  the  generic  DCD  and 
plant-specific  departures  made  pursuant  to 
Section  VIII  of  this  appendix  throughout  the 
period  of  application  and  for  the  term  of  the 
license  (including  any  period  of  renewal). 

3.  An  applicant  or  licensee  who  references 
this  appendix  shall  prepare  and  maintain 
written  evaluations  which  provide  the  bases 
for  the  determinations  required  by  Section 
VIII  of  this  appendix.  These  evaluations  must 
be  retained  throughout  the  period  of 
application  and  for  the  terrt  of  the  license 
(including  any  period  of  renewal). -: 


B.  Reporting 

1.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  a  report  to  the 
NRC  containing  a  brief  description  of  any . 
departures  from  the  plant-specific  DCD, 
including  a  summary  of  the  evaluation  of 
each.  This  report  must  be  filed  in  accordance 
with  the  filing  requirements  applicable  to 
reports  in  10  CFR  50.4. 

2.  An  applicant  or  licensee  who  references 
this  appendix  shall  submit  updates  to  its 
plant-specific  DCD,  which  reflect  the  generic 
changes  to  the  generic  DCD  and  the  plant- 
specific  departures  made  pursuant  to  Section 
VIII  of  this  appendix.  These  updates  must  be 
filed  in  accordance  with  the  filing 
requirements  applicable  to  final  safety 
analysis  report  updates  in  10  CFR  50.4  and 
50.71(e). 

3.  The  reports  and  updates  required  by 
paragraphs  B.l  and  B.2  of  this  section  must 
be  submitted  as  follows: 

a.  On  the  date  that  an  application  for  a 
license  referencing  this  appendix  is 
submitted,  the  application  must  include  the 
report  and  any  updates  to  the  plant-specific 
DCD. 

b.  During  the  interval  from  the  date  of 
application  to  the  date  of  issuance  of  a 
license,  the  report  and  any  updates  to  the 
plant-specific  DCD  must  be  submitted 
annually  and  may  be  submitted  along  with 
amendments  to  the  application. 

c.  During  the  interval  from  the  date  of . 
issuance  of  a  license  to  the  date  the 
Conmiission  makes  its  findings  under  10  CFR 
52.231(g),  the  report  must  be  submitted 
quarterly.  Updates  to  the  plant-specific  DCD 
must  be  submitted  annually. 

d.  After  the  Commission  has  made  its 
finding  under  10  CFR  52.231(g),  reports  and 
updates  to  the  plant-specific  DCD  may  be 
submitted  annually  or  along  with  updates  to 
the  site-specific  portion  of  the  final  safety 
analysis  report  for  the  facility  at  the  intervals 
required  by  10  CFR  50.71(e)." or  at  shorter 
intervals  as  specified  in  the  license. 

PART  72— LICENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

28.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69, 
81,  161,  182,  183,  184,  186,  187,  189,  68  Stat. 
929,  930,  932,  933,  934,  935,  948.  953,  954, 
955,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071,  2073.  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274.  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201,  as  amended,  202,  206, 
88  Stat.  1242,  as  amended,  1244,  1246  (42 
U.S.C.  5841,  5842,  5846);  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902,  106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131,  132,  133,  135, 
137.  141.  Pub.  L.  97^25,  96  Stat.  2229,  2230, 
2232.  2241.  see.  148.  Pub.  L.  100-203,  101 
Stat.  1330-^35  (42  U^S.C.  10131,  10152;   !' 
10153;  1018®,  10M7,  10161, 10168).       .-i"Ji  j 
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I  Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(c),  (d).  Pub.  L.  100-203, 101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19).  117(a),  141(h),  Pub.  L.  97-425,  96  Stat. 
2202,  2203,  2204,  2222,  2224  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
ane  also  issued  under  sec.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a).  96  Stat. 
2252  (42  U.S.C.  10198). 

29.  Section  72.210  is  revised  to  read 
as  follows: 

§  72.21 0    General  license  issued. 

|A  general  license  is  hereby  issued  for 
the  storage  of  spent  fuel  in  an 
independent  spent  fuel  storage 
installation  at  power  reactor  sites  to 
persons  authorized  to  possess  or  operate 
nuclear  power  reactors  imder  10  CFR 
part  50  or  under  a  combined  license  or 
duplicate  design  license  imder  10  CFR 
part  52. 

30.  In  §  72.218.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  72^1 8    Termination  of  licenses. 

*        *        *        *        * 

(b)  An  application  for  termination  of 
the  reactor  operating,  combined,  or 
duplicate  design  license  submitted 
under  §  50.82  of  this  chapter  must 
contain  a  description  of  how  the  spent 
fuel  stored  under  this  general  license 

"\  be  removed  from  the  reactor  site. 


licensed  piusuant  to  10  CFR  parts  50  or 
52. 
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PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

fel.  The  authority  citation  for  Fart  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161,  68  Stat.  930,  948, 
as  amended,  sec.  147,  94  Stat.  780  (402 
U.S.C.  2073,  2167,  2201);  sec.  201,  as 
amended,  204,  88  Stat.  1242,  as  amended, 
1245,  sec.  1701,  106  Stat.  2951,  2952,  2953 
(42  U.S.C.  5841.  5844.  2297f). 

Section  73.1  also  issued  under  sees.  135. 
141.  Pub.  L.  97-425,  96  Stat.  2232,  2241  (42 
U.S.C.  10155,  10161).  Section  73.37(f)  also 
issued  undeV  sec.  301,  Pub.  L.  96-295,  94 
Start.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606,  Pub.  L.  99-399, 100 
Stat.  876  (42  U.S.C.  2169). 

32.  In  §  73.1,  paragraph  (b)(l){i)  is 
revised  to  read  as  follows: 

§79.1    Purpose  and  scope. 

*    I     *        *        *        * 

(t)*   *  * 
CD*  *  * 

(i)  The  physical  protection  of 
production  and  utilization  facilities 


PART  140— FINANCIAL  PROTECTION 
REQUIREMENTS  AND  INDEMNITY 
REQUIREMENTS 

33.  The  authority  citation  for  Part  140 
continues  to  read  as  follows: 

Authority:  Sees.  161, 170,  68  Stat.  948,  71 
Stat.  576,  as  amended  (42  U.S.C.  2201,  2210); 
sees.  201,  as  amended,  202,  88  Stat.  1242,  as 
amended,  1244  (42  U.S.C.  5841,  5842). 

34.  In  §  140.2.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§140.2    Scope. 

(a)*  *  * 

(1)  To  each  person  who  is  an 
applicant  for  or  holder  of  a  hcense 
issued  piusuant  to  10  CFR  parts  50,  52, 
or  54  to  operate  a  nuclear  reactor,  and 
***** 

35.  Section  140.10  is  revised  to  read 
as  follows: 

§140.10    Scope. 

This  subpart  applies  to  applicants  for 
and  holders  of  licenses  issued  piusuant 
to  10  CFR  parts  50,  52,  or  54  authorizing 
operation  of  nuclear  reactors,  except 
licenses  for  the  conduct  of  educational 
activities  issued  to,  or  applied  for.  by 
persons  foimd  by  the  Commission  to  be 
nonprofit  educational  institutions  and 
except  persons  found  by  the 
Commission  to  be  Federal  agencies. 
This  subpart  also  applies  to  persons 
licensed  to  possess  and  use  plutoniiun 
in  a  plutonium  processing  and  fuel 
fabrication  plant. 

36.  Section  140.11  is  amended  by 
revising  paragraph  (b)  and  adding 
paragraph  (c)  to  read  as  follows: 

§  140.1 1    Amounts  of  financial  protection 
for  certain  reactors. 

*        *        *        *        p, 

(b)  In  any  case  where  a  person  is 
authorized  piusuant  to  paits  50  or  52  of 
this  chapter  to  operate  two  or  more 
nuclear  reactors  at  the  same  location, 
the  total  primary  financied  protection 
required  of  the  licensee  for  all  such 
reactors  is  the  highest  amount  which 
would  otherwise  be  required  for  any  one 
of  those  reactors:  Provided,  That  such 
primary  financial  protection  covers  all 
reactors  at  the  location. 

(c)  A  holder  of  a  combined  license 
issued  under  part  52  of  this  chapter 
must  comply  with  paragraphs  (a)  and  (b) 
of  this  section  when  the  Commission 
authorizes  operation  under  §  52.231(g). 

37.  Section  140.13  is  revised  to  read 
as  follows: 


§  140.13    Amount  of  financial  protection 
required  of  certain  holders  of  construction 
permits  and  combined  licer»tes. 

'   (a)  Each  holder  of  a  construction 
permit  under  part  50  of  this  chapter 
authorizing  construction  of  a  nuclear 
reactor  who  is  also  the  holder  of  a 
license  imder  part  70  of  this  chapter 
authorizing  ownership,  possession,  and 
storage  only  of  special  nuclear  material 
at  the  site  of  the  nuclear  reactor  for  use 
as  fuel  in  operation  of  the  nuclear 
reactor  after  issuance  of  an  operating 
license  under  part  50  of  this  chapter, 
shall  (diuing  the  period  prior  to 
issuance  of  the  license  authorizing 
operation  of  the  reactor)  liave  and 
maintain  financial  protection  in  the 
amount  of  $1 ,000,000.  Proof  of  financial 
protection  shall  be  filed  with  the 
Commission  in  the  manner  specified  in 
§  140.15  prior  to  issuance  of  the  license 
under  part  70  of  this  chapter. 

(b)  Each  bolder  of  a  combined  license 
for  a  nuclear  power  reactor  under  part 
52  of  this  chapter,  who  is  also  the 
holder  of  a  license  under  part  70  of  this 
chapter  authorizing  ownership, 
possession,  and  storage  only  of  special 
nuclear  material  at  the  site  of  the 
nuclear  reactor  for  use  as  fuel  in 
operation  of  the  nuclear  reactor  after 
authorization  to  operate  under  part  52  of 
this  chapter,  shall  (diuing  the  period 
prior  to  Commission  authorization  to 
operate  the  reactor  under  §  52.231  of 
this  chapter]  have  and  maintain 
financial  protection  in  the  amount  of 
$1,000,000.  Proof  of  financial  protection 
shall  be  filed  with  the  Commission  in 
the  maimer  specified  in  §  140.15  prior  to 
issuance  of  the  license  under  p«ul  70  of 
this  chapter. 

PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
UCENSES,  AND  OTHER 
REGULATORY  SERVICES  UNDER  THE 
ATOMIC  ENERGY  ACT  OF  1954,  AS 
AMENDED 

38.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  See.  9701,  Pub.  L.  97-258,  96 
Stat.  1051  (31  U.S.C.  9701);  sec.  301,  Pub.  L. 
92-314,  86  Stat.  227(42  U.S.C.  2201w);  sec. 
201,  Pub.  L.  93-438,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  sec.  205a.  Pub.  L 
101-576,  104  Stat.  2842,  as  amended  (31 
U.S.C.  901,902). 

39.  hi  §  170.2,  paragraphs  (g)  and  (k) 
are  revised  to  read  as  follows: 

§170.2    Scope. 

***** 

(g)  An  applicant  for  or  holder  of  a 
production  or  utilization  facility 
construction  permit  or  operating  license 
issued  under  10  CFR  part  50,  or  an 
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approval,  certification,  permit,  or  submission  of  an  application  for  a 

license  issued  under  10  CFR  part  52;  construction  pennit; 


For  the  Nuclear  Regulatory  Cominission. 
Annette  L.  Vietti-Cook, 

■  *****'  Secretary  of  the  Commission. 
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52,  of  a  facility  site  prior  to  the 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RtN1018-AF03 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  Remanded 
Determination  of  Status  for  the 
Contiguous  United  States  Distinct 
Population  Segment  of  the  Canada 
Lynx 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Clarification  of  findings. 


SUMMAHY:  The  Fish  and  Wildlife  Service 
(Service),  in  response  to  the  December 
26,  2002,  memorandum  opinion  and 
order  of  the  United  States  District  Court 
for  the  District  of  Columbia,  in  the  case 
of  Defenders  of  Wildlife  v.  Norton  (Civil 
Action  No.  00-2996  (GK))  and  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended  (ESA  or  Act),  provides  a 
clarification  to  the  findings  we  made  in 
support  of  the  final  rule  that  listed 
Canada  lynx  {Lynx  canadensis)  (lynx)  as 
threatened.  The  lynx  is  currently  listed 
as  threatened  in  the  contiguous  United 
States  as  a  Distinct  Population  Segment 
(DPS)  tliat  includes  the  States  of 
Colorado,  Idaho,  Maine,  Michigan, 
Minnesota,  Montana,  New  Hampshire, 
New  York,  Oregon,  Utah.  Vermont, 
Washington,  Wisconsin,  and  Wyoming. 
As  a  result  of  our  reanalysis  of  the  basis 
for  that  final  rule,  which  was  directed 
by  the  Coiut,  we  find  that  the  lynx  is  not 
endangered  throughout  a  significant 
portion  of  its  range.  This  finding  does 
not  affect  the  status  of  the  lynx  as 
currently  set  forth  in  50  CFR  17.11;  the 
lynx  continues  to  be  listed  as  threatened 
in  the  States  listed  above.  This  finding 
also  does  not  affect  the  special  rule 
piu^uant  to  section  4(d)  of  the  Act  for 
the  Canada  lynx  set  forth  in  50  CFR 
17.40(k). 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  diu-ing  normal  business 
hours  at  the  Montana  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  100  N.  Park 
Avenue,  Suite  320,  Helena,  Montana 
59601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Wilson,  Field  Supervisor, 
Montana  Field  Office  (see  ADDRESSES), 
telephone  406-449-5225;  facsimile 
406^49-5339. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Service  listed  the  Canada  l)mx, 
hereafter  referred  to  as  lynx,  as 


threatened  on  March  24,  2000  (65  FR 
16052).  After  listing  the  lynx  as 
threatened,  plaintiffs  in  the  case  of 
Defenders  of  Wildlife  v.  Norton  (Civil 
Action  No.  00-2996  (GK))  initiated 
action  in  Federal  District  Court, 
challenging  the  listing  of  the  lynx  as 
threatened  and  alleging  violations  of  the 
Act  and  the  Administrative  Procediu* 
Act  (5  U.S.C.  551  et  seq.).  Plaintiffs 
argued  that  the  Service  acted  arbitrarily 
and  capriciously  when  it  (1)  did  not 
treat  the  four  lynx  regions  as  separate 
DPSs.  (2)  determined  that  the  lack  of 
guidance  for  conservation  of  lynx  in 
National  Forest  Land  and  Resource 
Management  Plans  and  Biu«au  of  Land 
Management  (BLM)  Resource  Area 
Management  Plans  is  the  single  factor 
threatening  the  contiguous  United 
States  DPS  of  lynx,  (3)  did  not  designate 
critical  habitat  for  the  lynx,  and  (4) 
determined  that  "(cloUectively.  the 
Northeast,  Great  Lakes  and  Southern 
Rockies  do  not  constitute  a  significant 
portion  of  the  range  of  the  DPS." 

On  December  26,  2002,  the  Court 
issued  its  memorandum  opinion  and 
order,  deciding  that  the  Service's 
determination  that  "(c]ollectively,  the 
Northeast,  Great  Lakes  and  Southern 
Rockies  do  not  constitute  a  significant 
portion  of  the  range  of  the  DPS"  must 
be  set  aside  and  remanded  to  the 
Service  for  further  consideration  of  the 
lynx's  status  imder  the  ESA  consistent 
with  the  Coiut's  memorandum  opinion. 
The  Court  explained  that  the  Service's 
determination  about  the  four  regions 
was  counterintuitive  and  contrary  to  the 
plain  meaning  of  the  ESA  phrase 
"significant  portion  of  its  range."  The 
Court  did  not  address  the  issues 
concerning  the  threats  and  the  DPSs. 
The  Court  also  ordered  the  Service  to 
"undertake  prompt  rulemaking"  in 
order  to  designate  critical  habitat  for 
lynx,  and  ordered  injimctive  relief 
directed  at  section  7  consultation. 

The  Court  ordered  the  determination 
concerning  a  "significant  portion  of  its 
range"  be  remanded  to  the  Service  and 
completed  within  180  days  of  the  date 
of  the  order  consistent  with  the  Court's 
memorandum  opinion.  With  this 
document,  the  Service  is  providing  its 
consideration  of  this  issue.  This 
document  does  not  address  critical 
habitat  for  the  lynx,  since  our  listing 
budget  is  currently  insufficient  to  begin 
work  on  a  rule  for  critical  habitat.  The 
Service  will  seek  public  comment  in  the 
futiu-e  when  it  proposes  critical  habitat. 
This  dociunent  also  does  not  address 
the  special  rule  for  Canada  lynx 
established  in  the  March  24,  2000,  final 
listing  rule.  That  rule,  which  is  found  in 
50  CFR  17.40(k),  remains  in  effect. 


As  noted  above,  plaintiffs  contend 
that  our  determination  that 
"(cJoUectively,  the  Northeast,  Great 
Lakes,  and  Southern  Rockies  do  not 
constitute  a  significant  portion  of  the 
range  of  the  DPS,"  was  critical  to  oiu 
decision  not  to  list  the  lynx  as 
endangered.  Plaintiffs  maintain  that,  if 
those  three  regions  are  considered 
collectively  to  be  a  significant  portion  of 
the  DPS,  "then  the  Lynx's  highly 
imperilled  status  in  those  three  areas 
would  necessitate  listing  of  the  entire 
DPS  as  endangered."  Pis.  Mot.  for 
Siunm.  J.  at  30  (emphasis  in  original). 
However,  the  Service  would  need  to 
find  that  the  lynx  is  endangered  in  these 
areas  and  that  they  were  significant  in 
order  to  list  the  entire  DPS.  Therefore, 
we  first  reviewed  all  of  the  threats  to  the 
lynx  in  these  areas  to  determine 
whether  it  is  in  danger  of  extinction  in 
each  area.  We  identified  two  areas  or 
parts  of  areas  in  which  the  lynx  might 
be  in  danger  of  extinction.  We  then 
determined  whether  either  of  those 
areas  (or  parts  of  areas)  constitutes  a 
significant  portion  of  the  range  of  the 
lynx. 

The  remainder  of  this  section 
describes  some  important  concepts  used 
throughout  the  following  analysis.  Later 
sections  include  background 
information  on  the  natural  history  and 
range  of  the  lynx,  responses  to  public 
comments,  an  analysis  of  the  quantity 
and  quality  of  habitat  throughout  the 
range  of  the  DPS,  an  analysis  of  the 
threats  facing  the  species  in  the  areas 
addressed  by  the  remand,  a  finding  as 
to  the  areas  in  which  the  lynx  currently 
are  in  danger  of  extirpation,  and  a 
finding  that  those  areas  do  not 
constitute  a  significant  portion  of  the 
range  of  the  lynx. 

As  a  preliminary  matter,  we  note  that 
the  Court  suggested,  but  did  not  decide, 
that  "significant"  is  appropriately 
defined  in  this  context  as  "a  noticeably 
or  measiu-ably  large  amount,"  citing  a 
dictionary  definition.  However,  there 
are  other  definitions  of  significance  that 
pertain  to  importance.  Moreover,  we 
believe  this  is  more  consistent  with  the 
intent  of  the  Act  in  the  context  of  the 
provision  at  issue.  Otherwise,  a  severe 
threat  to  a  small  area  within  the  range 
of  a  species  would  always  require  the 
species  to  be  listed  as  endangered,  no 
matter  how  inconsequential  that  area 
might  be  given  the  biology  of  the 
species.  For  example,  building  a  large 
dam  may  make  the  area  covered  by  the    • 
resulting  artificial  lake  unsuitable  for  an 
aquatic  species  cmrently  resident  in  the 
river  to  be  dammed.  The  area  covered 
by  the  lake  would  be  a  "measurably 
large"  area,  and  therefore  a  measiuably 
large  portion  of  the  range  of  the  species. 
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However,  if  the  species  is  sufficiently 
•    widespread  and  healthy,  the  area 
I  subject  to  the  threat  would  not  be 
biologically  important,  and  we  believe  it 
was  not  the  intent  of  Congress  that  all 
such  circumstances  lead  to  the  listing  of 
all  affected  species. 

^  Understanding  "significant"  to  mean 
"important,"  the  following  analysis 
concentrates  on  applying  our 
understanding  of  the  ecology  of  the  lynx 
to  the  geography  of  its  habitat.  This 
allows  us  to  determine  whether  a  given 
area  is  a  significant  portion  of  the  range 
of  Ijmx. 

With  the  help  of  new  information 
available  as  a  result  of  ongoing  research, 
we  continue  to  improve  our 
understanding  of  lynx  ecology  in  the 
contiguous  United  States.  In  delineating 
the  range  of  the  lynx  in  the  contiguous 
United  States,  we  must  take  into 
account  lynx  life  history  requirements, 
population  dynamics,  and  the  natural 
features  of  the  vegetation  commimities 
that  make  up  lynx  habitat.  The 
following  list  summarizes  fundamental 
elements  that  determine  the  range  of  the 
lynx  in  the  contiguous  United  States. 
We  describe  these  elements  in  further 
detail  later  in  this  notice. 

(1)  Lynx  in  the  contiguous  United 
States  are  at  the  southern  margins  of  a 
widely-distributed  lynx  population 
Whose  center  is  in  north-central  Canada 
and  Alaska.  Lynx  populations  in  the 
contiguous  United  States  are  sustained 
by  cyclic  influx  fi-om  lynx  populations 
in  Canada. 

(2)  Lynx  are  specialized  predatoi^  of 
^owshoe  hare  (Lepus  americanus). 
Lynx  populations  track  hare  cycles. 
Abundant  hares  are  necessary  to 
support  survival  of  lynx  kittens  and 
recruitment  into  and  maintenance  of  the 
lynx  population.  As  a  result,  depending 
on  habitat  quality,  local  lynx 
populations  naturally  may  not  be  able  to 
survive  through  a  cyclic  low  in  the  hare 
cycle. 

I  (3)  Lynx  and  snowshoe  hare  habitat  is 
boreal  forest  where  there  are  cold 
winters  with  deep  snow. 

I  (4)  In  the  contiguous  United  States, 
the  boreal  forest  is  at  its  southernmost 
extent,  transitions  into  other  vegetation 
communities,  and  is  naturally  patchy. 
These  natural  patches  may  not  be  big 
enough  or  of  high  enough  quality  to 
support  a  resident  lynx  population. 

(5)  The  habitat  within  these  patches 
changes  over  time  and  location, 
natiu-ally  becoming  suitable  or 
unsuitable  for  lynx  with  forest 
succession  or  changes  in  local  climate 
conditions. 

i  (6)  Lynx  disperse  long  distances  when 
hire  populations  decline.  As  a  result, 
they  can  colonize  suitable  but 


unoccupied  habitats,  augment  existing 
resident  populations,  or  disperse  to 
habitats  where  they  cannot  survive. 

As  a  result  of  the  factors  described 
above,  the  range  of  the  lynx  in  the 
contiguous  United  States  is  comprised 
of  areas  supporting  resident,  breeding 
populations  and  areas  supporting 
occasional  dispersers: 

fl)  Resident  population — Resident, 
breeding  populations  exist  in  areas  of 
abimdant,  higher-quality  habitat.  These 
areas  are  "core"  areas  essential  to 
maintaining  lynx  in  the  contiguous 
United  States.  Ehuing  cyclic  popidation 
lows,  resident  lynx  populations  are 
naturally  reduced  to  extremely  low 
numbers  of  individuals.  Throughout 
this  docxunent,  we  use  the  term 
"resident  population"  to  refer  to  a  group 
of  Ijmx  that  has  exhibited  long-term 
persistence  in  an  area  as  determined  by 
a  variety  of  factors,  such  as  evidence  of 
reproduction,  successful  recruitment 
into  the  breeding  cohort,  and 
maintenance  of  home  ranges. 

(2)  Dispersers — Lynx  records  in  many 
parts  of  the  contiguous  United  States  are 
of  dispersing  animals.  Lynx  occur  as 
dispersers  where  boreal  forest  is 
isolated,  patchy,  or  of  marginal  quality 
such  that  it  cannot  sustain  a  resident, 
breeding  lynx  population.  We  include 
areas  of  the  contiguous  United  States 
that  contain  boreal  forest  as  potential 
lynx  range.  Although  dispersing  lynx 
may  periodically  occupy  some  of  this 
range,  there  is  a  low  probability  that 
habitat  quality  and  quantity  are 
sufficient  to  support  a  breeding 
population.  It  is  possible  that  some  of 
the  large  outlying  patches  of  boreal 
forest  may  periodically  support  some 
breeding  lynx;  however,  evidence  of  this 
is  minimal  and  our  best  information 
indicates  that  these  areas  are  likely  to 
contribute  little  to  the  persistence  of  the 
species  in  the  contiguous  United  States. 

Some  dispersing  lynx  are  found  in 
completely  unsuitable  habitats,  such  as 
prairie  or  deciduous  forest,  where  they 
are  unable  to  survive  in  the  long  term. 
We  do  not  include  such  areas  within  the 
range  of  lynx  because  such  occurrences 
are  unpredictable  and  because,  to  the 
best  of  our  knowledge,  such  areas  have 
not  contained  conditions  capable  of 
supporting  lynx  since  at  least  the  time 
of  European  settlement. 

We  use  the  word  "dispersers"  to  refer 
to  lynx  that  have  left  the  area  they 
originally  occupied  for  various  reasons, 
most  often  when  snowshoe  hare 
populations  decline.  To  successfully 
disperse,  lynx  must  find  suitable  habitat 
and  a  mate  and  must  successfully 
reproduce  (McKelvey  et  al.  2000a). 
Successful  dispersals  can  result  in  the 
colonization  of  unoccupied  habitats  and 


contribute  to  the  persistence  of  the 
metapopulation  (as  described  in  the 
next  paragraph).  Unsuccessful  dispersal 
is  a  natural  phenomenon  that  occiu« 
when  lynx  move  to  habitats  that  are 
unable  to  sustain  lynx.  These 
individuals  are  unable  to  survive  and 
are  lost  from  the  metapopulation. 
Unsuccessful  dispersal  is  demonstrated 
by  records  of  lynx  in  areas  such  as 
North  Dakota,  Nebraska,  and  Iowa, 
which  cannot  support  lynx  populations 
in  the  long  term  (Adams  1963; 
Gunderson  1978;  W.  Jobman,  U.S.  Fish 
and  Wildlife  Service,  in  litt.  1997). 

Another  word  we  use  is 
"metapopulation."  According  to 
McKelvey  et  al.  (2000a),  a 
metapopulation  is  a  number  of  discrete 
subpopulations  within  habitat  patches, 
connected  by  dispersal.  Through  time, 
subpopulations  may  go  extinct  (no 
longer  existing  or  Uving)  and  be 
recolonized,  but  the  larger 
metapopulation  persists.  We  believe 
lynx  in  the  contiguous  United  States  are 
part  of  a  larger  metapopulation  with 
lynx  populations  in  Cainada. 

The  range  of  the  lynx  must  be 
considered  differenUy  &t>m  the  range  of 
other  species  that  are  less  mobile  and 
have  more  stable  population  dynamics. 
Because  the  lynx  is  highly  mobile  and 
has  cyclic  population  dynamics  that  are 
tied  to  its  primary  prey,  the  snowshoe 
hare,  numbers  of  lynx  naturally 
fluctuate  and  become  extremely  low  at 
times  during  a  cycle.  Additionally, 
where  snowshoe  hare  populations  are . 
not  adequate,  resident  lynx  populations 
cannot  be  sustained.  Because  of  this, 
resident  lynx  populations  never 
occurred  everywhere  boreal  forest 
existed  in  the  contiguous  United  States. 
Where  the  boreal  forest  was  naturally 
more  patchy  and  marginal  the  habitat 
was  incapable  of  supporting  an 
adequate  snowshoe  hare  population  that 
in  timi  was  able  to  support  a  resident 
lynx  population  over  time.  As  a  result, 
only  a  few  areas  in  the  contiguous 
United  States  historically  supported 
adequate  quantity  and  quality  of  habitat 
to  support  resident  lynx  populations 
over  time.  Many  historical  Ijrnx 
occurrences  across  a  large  area  of  the 
contiguous  United  States  were  likely 
dispersers.  The  occiurence  of  dispersing 
lynx  is  impredictable,  and  dispersing 
lyUx  will  continue  to  periodically  move 
into  areas  that  are  not  lynx  habitat.  This 
historic,  natural  condition  continues  to 
exist  today,  as  will  be  discussed  in  this 
document. 

Natural  History 

In  the  following  section  we  describe 
in  more  detail  than  we  did  in  the  final 
nUe  the  natiu^  history,  population 
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dynamics,  and  habitat  of  lynx  in  the 
contiguous  United  States,  information 
necessary  to  delineate  lynx  range.  The 
lynx  is  a  medium-sized  cat  with  long 
legs;  large,  well-furred  paws;  long  tufts 
on  the  ears;  and  a  short,  black-tipped 
tail  (McCord  and  Cardoza  1982).  The 
lynx's  long  legs  and  large  feet  make  it 
highly  adapted  for  hunting  in  deep 
snow. 

Lynx  are  highly  specialized  predators 
of  snowshoe  hare.  The  North  American 
distribution  of  the  lynx  is  nearly  the 
same  as  that  of  the  snowshoe  hare,  both 
of  which  are  strongly  associated  with 
boreal  forest  (Bittner  and  Rongstad 
1982;  McCord  and  Cardoza  1982;  Quinn 
and  Parker  1987;  Agee  2000;  Aubry  et 
al.  2000;  McKelvey  et  al.  2000b).  Boreal 
forests  are  cold  and  moist  with  conifer 
trees,  the  predominant  type  of  trees 
being  species  of  spruce  and  fir  (EUiot- 
Fisk  1988).  Lynx  habitat  can  be 
generally  described  as  boreal  forests  that 
have  cold  winters  with  deep  snow  and 
that  provide  a  snowshoe  hare  prey  base 
(Quinn  and  Parker  1987,  McKelvey  et 
al.  2000b,  Mowat  et  al.  2000).  For 
example,  in  the  Northeast,  lynx  were 
most  likely  to  occur  in  areas  with 
greater  than  268  centimeters  (cm)  (105 
inches  (in))  of  annual  snowfall  (Moving 
2001).  Boreal  forests  are  naturally 
dynamic  and.  therefore,  are  known  as 
"disturbance  forests"  (Elliot-Fisk  1988, 
Agee  2000).  The  landscape  changes  over 
time  and  location  as  the  forest 
luidergoes  natural  succession  following 
natiu'al  or  hiunan-caused  disturbances 
such  as  fire,  insect  epidemics,  wind,  ice, 
disease,  and  logging.  Large-scale 
disturbance  is  necessary  to  create  the 
mosaic  of  different  successional  forest 
stages  that  provide  suitable  foraging  and 
denning  habitat  for  lynx.  Lynx  in  the 
contiguous  United  States  are  at  the 
southern  margins  of  a  widely 
distributed  lynx  population  that  is  most 
abundant  in  northern  Canada  and 
Alaska. 

To  understand  habitat  relationships  of 
lynx  one  must  first  understand  the 
habitat  relationships  of  snowshoe  hares, 
their  primary  prey.  Snowshoe  hares  use 
spruce  and  fir  forests  with  dense 
understories  that  provide  forage,  cover 
to  escape  from  predators,  and  protection 
during  extreme  weather  (Wolfe  et  al. 
1982;  Monthey  1986;  Hodges  2000a, 
2000b).  Generally,  earlier  successional 
(younger)  forest  stages  have  greater 
understory  structure  than  do  matiue 
forests  and,  therefore,  support  higher 
hare  densities  (Fuller  1999,  Hodges 
2000a,  2000b).  Lynx  generally 
concentrate  their  hunting  activities  in 
areas  where  hare  populations  are  high 
(Koehler  et  al.  1979;  Parker  1981;  Ward 
and  Krebs  1985;  Major  1989;  Murray** 


al.  1994;  O'Donoghue  et  al.  1997, 
1998a).  In  Maine,  snowshoe  hare 
abundance  and  lynx  occurrence  are 
positively  associated  with  late 
regeneration  forests  (forest  stands  that 
are  growing  back  12  to  30  years  after 
being  clear-cut  and  have  greater  than  50 
percent  canopy  closure),  evidence  that 
lynx  are  selecting  habitat  primarily  on 
the  abundance  of  primary  prey  (Hoving 
2001). 

Ljnix  numbers  and  snowshoe  hare 
densities  in  the  contiguous  United 
States  generally  do  not  get  as  high  as  in 
the  center  of  their  range  in  Canada,  and 
there  is  no  evidence  they  ever  did  so  in 
the  past  (Hodges  2000a,  20pOb; 
McKelvey  et  al.  2000b).  It  appears  that 
northern  and  southern  hare  populations 
have  similar  cyclic  dynamics  but  that  in 
southern  areas  both  peak  and  low 
densities  are  lower  than  in  the  north 
(Hodges  2000b).  However,  it  is  unclear 
whether  hare  populations  cycle 
everywhere  in  the  contiguous  United 
States.  Relatively  low  snowshoe  hare 
densities  at  southern  latitudes  are  likely 
a  result  of  the  naturally  patchy, 
transitional  boreal  habitat  at  southern 
latitudes  that  prevents  hare  populations 
ft-om  achieving  densities  similar  to  those 
of  the  expansive  northern  boreal  forest 
(Wolff  1980;  Buehler  and  Keith  1982; 
Koehler  1990;  Koehler  and  Aubry  1994). 
Additionally,  the  presence  of  more 
predators  and  competitors  of  hares  at 
southern  latitudes  may  inhibit  the 
potential  for  high-density  hare 
populations  with  extreme  cyclic 
fluctuations  (Wolff  1980).  As  a  result  of 
naturally  lower  snowshoe  hare 
densities,  lynx  densities  at  the  southern 
part  of  the  range  rarely  achieve  the  high 
densities  that  occur  in  the  northern 
boreal  forest  (Aubry  et  al.  2000). 

The  association  between  lynx  and 
snowshoe  hare  is  considered  a  classic 
predator-prey  relationship  (Saimders 
1963;  van  Zyll  de  Jong  1966;  Quinn  and 
-Parker  1987,  Krebs  et  al.  2001).  In 
northern  Canada  and  Alaska,  lynx 
populations  fluctuate  on  approximately 
10-year  cycles  that  follow  the  cycles  of 
hare  populations  (Elton  and  Nicholson 
1942;  Hodges  2000a,  2000b;  McKelvey 
et  al.  2000b).  Generally,  researchers 
believe  that  when  hare  populations  are 
at  their  cyclic  high,  the  interaction  of 
predation  and  food  supply  causes  hare 
populations  to  decline  drastically 
(Buehler  and  Keith  1982;  Krebs  et  al. 
1995;  O'Donoghue  etal.  1997,  Krebs  et 
al.  2001).  There  is  little  evidence  of 
regular  snowshoe  hare  cycles  in  the 
Northeast  and  southern  Quebec  (Hoving 
2001),  but  hare  populations  do  fluctuate 
widely  in  this  region.  Hare  fluctuations 
in  this  region  may  be  more  influenced 
by  forest  practices,  weather,  and  other 


ecological  factors.  Snowshoe  hare 
provide  the  quality  prey  necessary  to 
support  high-density  lynx  populations 
(Brand  and  Keith  1979).  Lynx  also  prey 
opportunistically  on  other  small 
mammals  and  birds,  particularly  when 
hare  populations  decline  (Nellis  et  al. 
1972;  Brand  et  al.  1976;  McCord  and 
Cardoza  1982;  O'Donoghue  et  al.  1997, 
1998a).  Red  squirrels  (Tamiasciurus 
hudsonicus)  are  an  important  alternate 
prey  (O'Donoghue  et  al.  1997;  1998a; 
Apps  2000;  Aubry  et  al.  2000). 
However,  a  shift  to  alternate  food 
sources  may  not  sufficiently  compensate 
for  the  decrease  in  hares  consiuned  to  be 
adequate  for  lynx  reproduction  and 
kitten  survival  (Brand  and  Keith  1979, 
Koehler  1990,  Koehler  and  Aubry  1994). 
When  snowshoe  hare  densities  decline, 
the  lower  quality  diet  causes  sudden 
decreases  in  the  productivity  of  adult 
female  lynx  and  decreased  survival  of 
kittens,  if  any  are  bom  during  this  time; 
as  a  result,  recruitment  of  young  into  the 
population  nearly  ceases  during  cyclic 
lows  of  snowshoe  hare  populations 
(Nellis  et  al.  1972;  Brand  et  al.  1976; 
Brand  and  Keith  1979;  Poole  1994; 
Slough  and  Mowat  1996;  O'Donoghue  et 
al.  1997,  Mowat  et  al.  2000). 

Lynx  den  sites  are  found  where  coarse 
woody  debris,  such  as  downed  logs  and 
windfalls,  provides  denning  sites  with 
security  and  thermal  cover  for  lynx 
kittens  (McCord  and  Cardoza  1982; 
Koehler  1990;  Koehler  and  Brittell  1990; 
Slough  1999;  Squires  and  Laurion  2000; 
J.  Organ,  U.S.  Fish  and  Wildlife  Service, 
in  litt.  1999).  The  integral  component 
for  all  lynx  den  sites  appears  to  be  the 
amount  of  downed,  woody  debris 
present,  not  the  age  of  the  forest  stand 
(Mowat  et  al.  2000).  In  Maine,  17  den 
sites  have  been  located  in  a  variety  of 
stand  types,  including  10-  to  20-year-old 
clear-cut  and  adjacent  residual  stands  (J. 
Organ,  U.S.  Fish  and  Wildlife  Service, 
in  litt.  1999;  G.  Matula,  Maine 
Department  Inland  Fisheries  and 
Wildlife  in  litt.  2003).  Maine  den  sites 
are  characterized  by  regenerating 
hardwoods  and  softwoods,  dense 
understory,  and  abundant  coarse  woody 
debris  (J.  Organ,  in  litt.  1999,  2003).  In 
Washington,  lynx  denned  in  lodgepole 
pine  [Pinus  contorta),  spruce  [Picea 
spp.),  and  subalpine  fir  [Abies 
lasiocarpa)  forests  older  than  200  years 
with  an  abundance  of  downed  woody 
debris  (Koehler  1990).  A  den  site  in 
Wyoming  was  located  in  a  mature 
subalpine  fir/lodgepole  pine  forest  with 
abundant  downed  logs  and  dense 
understory  (Squires  and  Laurion  2000). 

Lynx  require  very  large  areas 
containing  boreal  forest  habitat.  In  the 
Northeast,  lynx  were  most  likely  to 
occur  in  areas  containing  suitable 
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habitat  that  were  greater  than  100  square 
kilometers  (km  2)  (40  square  miles 
-  (mi  2))  (Moving  2001).  The  requirement 
for  large  areas  also  is  demonstrated  by 
home  ranges  that  encompass  many 
square  miles.  The  size  of  lynx  home 
tBnges  varies  by  the  animal's  gender  and 
c^ge,  abundance  of  prey,  season,  and  the 
density  of  lynx  populations  (Hatler 
1988:  Koehler  1990;  Poole  1994;  Slough 
and  Mowat  1996;  Aubry  et  al.  2000; 
MoM^at  et  al.  2000).  Based  on  a  limited 
number  of  studies  in  southern  boreal 
forest,  the  average  home  range  for  males 
is  151  km  2  (58  mi  2),  for  females  it  is  72 
km  2  (28  mi  2)  (Aubry  et  al.  2000). 
Recent  home  range  estimates  from 
Maine  are  70  km  2  (27  mi  2)  for  males 
and  52  km  2  (20  mi  2)  for  females  (G. 
Matula,  in  litt.  2003).  However, 
docimiented  home  ranges  in  both  the 
southern  and  northern  boreal  forest  vary 
widely  from  8  to  800  km  2  (3  to  300  mi  2) 
(Saunders  1963;  Brand  et  al.  1976;  Mech 
1980;  Parker  et  al.  1983;  Koehler  and 
Aubry  1994;  Apps  2000;  Mowat  et  al. 
2000;  Squires  and  Laurion  2000;  Squires 
etal.  2001;  G.  Matula,  in  litt.  2003). 
Generally,  it  is  believed  that  larger  home 
ranges,  such  as  have  been  docimiented 
in  some  areas  in  the  southern  extent  of 
the  species'  range  in  the  West,  are  a 
response  to  lower-density  snowshoe 
bare  populations  (Koehler  and  Aubry 
1994;  Apps  2000;  Squires  and  Laimon 

aooo). 

J  Lynx  are  highly  mobile  and  have  a 
ropensity  to  disperse.  Long-distance 
movements  (greater  than  100  kilometers 
(km)  (60  miles  (mi)))  are  characteristic 
(Mowat  et  al.  2000).  Lynx  disperse 
primarily  when  snowshoe  hare 
populations  decline  (Ward  and  Krebs 
1985;  koehler  and  Aubry  1994; 
O'Donoghue  etal.  1997;  Poole  1997). 
Subadult  lynx  also  disperse  even  when 
prey  is  abundant  (Poole  1997), 
presumably  as  an  innate  response  to 
establish  home  ranges.  Lynx  also  make 
exploratory  movements  outside  their 
home  ranges  (Squires  et  al.  2001).  Lynx 
are  capable  of  moving  extremely  long 
distances  (greater  than  500  km  (300  mi)) 
(Mech  1977;  Brainerd  1985;  Washington 
Department  of  Wildlife  1993;  Poole 
1997;  Mowat  et  al.  2000;  Squires  et  al. 
2001);  for  example,  a  male  was 
dociunented  traveling  620  km  (380  mi) 
(Brainerd  1985).  A  male  lynx  in 
Wyoming  made  an  exploratory 
movement  of  730  km  (450  mi)  round 
trip  from  its  home  range  (Squires  et  al. 
2001).  While  it  is  assumed  lynx  would 
prefer  to  travel  where  there  is  forested 
cover,  the  literature  contains  many 
examples  of  lynx  crossing  large, 
unforested  openings  [Roeet  al.  2000). 
The  ability  of  both  male  and  female  lynx 


to  disperse  long  distances,  crossing 
unsuitable  habitats,  indicates  they  are 
capable  of  colonizing  suitable  habitats 
and  finding  potential  mates  in  areas  that 
are  isolated  from  source  Ijmx 
populations. 

Range  of  Lynx  in  the  Contiguous  United 
States 

Within  the  contiguous  United  States, 
the  lynx's  range  coincides  with  that  of 
the  southern  margins  of  the  boreal  forest 
along  the  Appalachian  Mountains  in  the 
Northeast,  the  western  Great  Lakes  and 
the  Rocky  Mountains  and  Cascade 
Mountains  in  the  West.  In  these  areas, 
the  boreal  forest  is  at  its  southern  limits, 
becoming  natm^ly  fragmented  into 
patches  of  varying  size  as  it  transitions 
into  subalpine  forest  in  the  West  and 
deciduous  temperate  forest  in  the  east 
(Agee  2000.  Wisconsin  Department 
Natural  Resources,  in  Htt.  2003). 
Because  the  boreal  forest  transitions  into 
other  forest  types  to  the  south,  scientists 
have  difficulty  mapping  its  exact 
boundaries  (Elliot-Fisk  1988).  Therefore, 
precisely  identifying  and  describing  the 
distribution  of  lynx  habitat  also  is 
difficult  because  there  are  several 
vegetation  and  landform  classifications 
and  descriptions  that  have  been 
published  for  various  parts  of  North 
America  (U.S.  Forest  Service  and 
Bureau  of  Land  Management  1999). 
However,  the  term  "boreal  forest" 
broadly  encompasses  most  of  the 
vegetative  descriptions  of  this 
transitional  forest  type  that  makes  up 
lynx  habitat  in  the  contiguous  U.S. 
(Agee  2000). 

In  addition  to  appropriate  vegetation 
type,  delineation  of  the  range  of  the  lynx 
within  the  contiguous  United  States 
must  consider  snow  conditions.  Lynx 
are  at  a  competitive  advantage  over 
other  carnivores  (e.g.,  bobcats  [Lynx 
rufus)  or  coyotes  [Canis  latrans))  in 
areas  that  have  cold  winters  with  deep 
snow  because  of  the  lynx's 
morphological  adaptations  for  hunting 
and  surviving  in  such  environments. 
Therefore,  lynx  populations  may  not  be 
able  to  successfully  compete  and  persist 
in  areas  with  insufficient  snow  even  if 
suitable  forest  conditions  otherwise 
appear  to  be  present  (Ruediger  et  al. 
2000;  Ruggiero  et  al.  2000b;  Hoving 
2001;  S.  Hassett,  Wisconsin  Department 
Natinal  Resources,  in  litt.  2003).  A 
consistent  winter  presence  of  bobcats 
indicates  such  areas  are  not  of  high 
quality  for  lynx. 

Lynx  in  the  contiguous  United  States 
are  part  of  a  larger  metapopulation 
whose  center  is  located  in  the  northern 
boreal  forest  of  central  Canada;  lynx 
populations  emanate  from  this  area 
(Buskark  etfli.  200(ft»;  McKelvey  2000a, 
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2000b).  It  appears  hare  populations  and, 
as  a  result,  lynx  populations  in  the 
southern  part  of  the  range  are  cjclic. 
although  the  amplitude  of  the 
fluctuations  in  this  portion  of  the  range 
is  not  as  extreme  as  in  the  center  of  the 
range  (Aubry  et  al.  2000;  Hodges  2000a, 
2000b;  Malloy  2000;  McKelvey  2000b). 
When  there  is  a  high  in  the  lynx 
population  in  central  Canada,  it  acts  like 
a  wave  radiating  out  to  the  margins  of 
the  lynx  range  (McKelvey  et  al.  2000a, 
2000b).  We  know  from  historic  data  that 
the  magnitude  of  the  lynx  population 
high  emanating  from  the  central 
Canadian  boreal  forest  varies  for  each 
cycle  (McK6lvey  et  al.  2000a,  2000b). 
This  wave  can  be  produced  by  local 
populations  reacting  to  environmental 
conditions,  dispersers,  or  a  combination 
of  these  (McKelvey  et  al.  2000b). 
Schwartz  et  al.  (2002)  concluded  this 
wave  is  driven  by  dispersers,  based  on 
findings  of  a  high  level  of  gene  flow 
between  lynx  in  Alaska,  Canada,  and 
the  western  United  States. 

Lynx  populations  in  the  northeastern 
United  States  and  southeastern  Canada 
are  separated  from  those  in  north- 
central  Canada  by  the  St.  Lawrence 
River.  There  is  little  evidence  of  regular 
hare  or  lynx  population  cycles  in  this 
area  (Hoving  2001).  but  wide 
fluctuations  in  lynx  and  snowshoe  hare 
populations  do  occur.  On  a  smaller 
scale,  fluctuating  populations  in  the 
core  of  this  area  (Quebec's  Gaspe 
Peninsula,  western  New  Bnmswick,  and 
northern  Maine)  can  potentially 
influence  lynx  distribution  up  to  several 
himdred  miles  distant. 

We  believe  lynx  dispersing  during 
periods  of  population  highs  will  occupy 
many  patches  of  boreal  habitat  at  the 
periphery  of  their  range.  Some  patches 
will  be  suitable  to  maintain  a  long-term 
population  and  some  will  not.  Where 
the  boreal  forest  habitat  patches  within 
the  contiguous  United  States  are  large, 
with  suitable  habitat,  prey,  and  snow 
conditions,  resident  populations  of  lynx 
are  able  to  survive  throughout  the  low 
period  of  the  approximately  10-year 
cycle.  Most  likely  the  influx  of  lynx 
from  populations  in  Canada  at  the  high 
point  of  the  cycle  augments  these 
resident  populations.  It  is  Ukely  that 
some  of  these  habitat  patches  within  the 
contiguous  United  States  are  able  to  act 
as  sources  of  lynx  (where  recruitment  is 
greater  than  mortality)  that  are  able  to 
disperse  and  potentially  colonize  other 
patches  (McKelvey  et  al.  2000a). 

In  other  areas,  the  lynx  that  remain  in 
an  area  after  a  cyclic  population  high 
may  be  so  few  or  in  naturally  marginal 
habitat  that  they  are  not  able  to  persist 
or  establish  local  populations,  although 
some  reproduction  may  occiu.  Such  ... 
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areas  naturally  act  as  "sinks,"  where 
lynx  mortality  is  greater  than 
recruitment  and  lynx  are  lost  from  the 
overall  population  (McKelvey  et  al. 
2000a).  Sink  habitats  are  most  likely 
those  places  on  the  periphery  of  the 
southern  boreal  forest  where  habitat 
naturally  becomes  more  patchy  and 
more  distant  from  larger  lynx 
populations.  We  consider  lynx  found  in 
these  sink  habitats  to  be  dispersers  but 
we  include  these  areas  within  the  range 
of  the  lynx.  Changes  in  the  habitat 
conditions  or  cyclic  fluctuations  in  the 
prey  populations  may  cause  some 
habitat  patches  to  change  from  being 
sinks  to  sources  and  vice  versa.  Through 
this  natural  process,  local  lynx 
populations  in  the  contiguous  United 
States  may  "blink"  in  and  out  as  the 
metapopulation  goes  through  the  10- 
year  cycle.  We  conclude  that  where 
habitat  is  of  high  enough  quality  and 
quantity,  resident  lynx  populations  are 
able  to  become  established  or  existing 
populations  are  augmented,  aiding  in 
their  long-term  persistence. 

We  include  areas  that  contain  boreal 
forest  but  that  support  only  dispersers 
within  the  range  of  the  lynx  because  of 
the  possibility  lynx  could  establish  a 
small,  local  population  and  contribute 
to  the  persistence  of  the 
metapopulation.  However,  evidence  of 
this  is  minimal. 

An  example  of  the  cyclic  population 
"wave"  occurred  in  the  1960s  and 
1970s,  when  numerous  lynx  were 
reported  in  the  contiguous  United  States 
far  from  source  lynx  populations.  These 
records  of  dispersing  lynx  correlate  to 
imprecedented  cyclic  lynx  highs  in 
Canada  (Adams  i963;  Harger  1965; 
Mech  1973;  Gunderson  1978;  Thiel 
1987;  McKelvey  el  al.  2000b;  Mowat  et 
al.  2000).  These  dispersers  frequently 
were  documented  in  areas  such  as 
Wisconsin,  that  are  close  to  source 
populations  of  lynx  in  Canada  or 
possibly  northeastern  Minnesota  and 
that  contain  some  boreal  forest.  But 
there  also  have  been  a  number  of 
occurrences  of  dispersers  in  unsuitable 
habitats  far  from  source  populations, 
such  as  North  Dakota  prairie  (Adams 
1963;  Gunderson  1978;  Thiel  1987; 
McKelvey  et  al.  2000b:  Verts  and 
Carraway  2001). 

Rather  than  recognizing  that  the 
cyclic  peaks  of  the  early  1960s  and 
1970s  were  anomalous  highs  for  the 
20th  century,  as  explained  in  the  final 
rule,  some  wildlife  managers  expected 
subsequent  cycles  to  be  equally  high. 
Managers  became  concerned  when 
harvest  returns  in  the  1980s  and  1990s 
indicated  comparatively  low  cycles. 
However,  as  thoroughly  described  in  the 
final  rule,  lynx  harvest  returns  in  the 


1980s  and  early  1990s  were  not  unusual 
nor  appreciably  lower  than  those 
recorded  prior  to  the  1960s. 

Some  maps  (e.g.,  Hall  and  Kelson 
1959,  Tanimoto  and  Garton  1993) 
incorrectly  portray  the  range  of  the  lynx 
by  encompassing  peripheral  records 
from  areas  that  are  not  within  boreal 
forest  or  do  not  have  cold  winters  with 
deep  snow,  such  as  prairie  or  deciduous 
forest.  Such  maps  have  led  to  a 
misperception  that  the  historic  range  of' 
the  Ijmx  in  the  contiguous  United  States 
was  once  much  more  extensive  than 
ecologically  possible.  Records  of  lynx 
outside  of  southern  boreal  forest  in 
peripheral  habitats  that  are  unable  to 
support  lynx  represent  long-distance 
dispersers  that  are  lost  from  the 
metapopulation  unless  they  retiun  to 
boreal  forest  and  contribute  to  the 
persistence  of  a  population.  These 
unpredictable  and  temporary 
occurrences  are  not  included  within 
either  the  historic  or  current  range  of 
lynx  because  they  are  well  outside  of 
lynx  habitat.  This  includes  records  from 
Connecticut,  Indiana,  Iowa, 
Massachusetts,  Nebraska,  Nevada,  North 
Dakota,  Ohio,  Pennsylvania,  South 
Dakota,  and  Virginia  (Hall  and  Kelson 
1959;  Burt  1954  in  Brocke  1982; 
Gunderson  1978:  McKelvey  et  al.  2000b; 
J.  Belfonti,  The  Nature  Conservancy,  in 
litt.  1994;  S.  Johnson,  Indiana 
Department  of  Natural  Resotuces,  in  litt. 
1994;  P.  Jones,  Ohio  Department  of 
Natural  Resources,  in  litt.  1994;  South 
Dakota  Natural  Heritage  Program,  in  litt. 
1994;  W.  Jobman,  U.S.  Fish  and  Wildlife 
Service,  in  litt.  1997;  Smithsonian 
Institute,  in  litt.  1998).  hi  the  proposed 
rule  to  list  the  lynx,  we  included 
Massachusetts  and  Pennsylvania  in  the 
historic  range  of  the  lynx  but  removed 
those  areas  from  the  range  in  the  final 
rule  because  of  better  information  that 
historically  habitat  in  these  States  was 
not  capable  of  supporting  lynx.  We 
consider  both  the  historic  and  current 
range  to  consist  of  Colorado,  Idaho, 
Maine,  Michigan,  Minnesota,  Montana, 
New  Hampshire,  New  York,  Oregon, 
Utah,  Vermont,  Washington,  Wisconsin, 
and  Wyoming  because  these  States 
support  some  boreal  forest  and  have 
more  frequent  records  of  lynx. 

Previous  Federal  Action 

The  final  rule  that  listed  lynx  as 
threatened  in  the  contiguous  United 
States  described  the  history  of  the 
Service's  actions  concerning  the  listing 
of  the  lynx.  That  discussion  is 
incorporated  herein  by  reference.  Since 
publication  of  the  final  rule  and  as  a 
result  of  the  litigation  that  requires  us  to 
reconsider  our  determination  about  the 
significant  portion  of  the  range  of  lynx. 


we  reopened  the  comment  period  for  30 
days  to  acquire  information  to  assist  us 
during  our  reconsideration  (March  17, 
2003,  68  PR  12611).  This  comment 
period  closed  on  April  16,  2003. 

Summary  of  Comments  and 
Recommendations 

As  a  result  of  the  reopened  comment 
period  in  March  and  April  2003,  the 
Service  received  118  comments  and 
recommendations.  Of  these  comments,  2 
were  from  Congressional  or  Legislative 
officials,  6  were  from  Federal  agencies; 
6  from  States;  2  fiY)m  County 
Commissioners,  17  from  environmental 
organizations,  3  from  businesses,  9  from 
Industry  Trade  Associations,  1  from  a 
University,  and  70  from  individuals. 
Some  commenters  provided  information 
relevant  to  our  determination  regarding 
the  significant  portion  of  the  range  of 
lynx.  Comments  of  a  similar  nature  are 
grouped  into  general  issues.  These 
issues  and  our  responses  are  discussed 
below.  . 

We  received  numerous  comments  . 
covering  a  broad  spectrum  of  lynx- 
related  issues  that  are  not  the  subject  of 
this  notice  or  are  beyond  the  scope  of 
the  court's  remand.  We  are  not 
addressing  these  coniments  in  this 
document.  These  comments  covered 
such  subjects  as:  designation  of  critical 
habitat  for  lynx;  the  existence  of  various 
DPSs  of  lynx;  general  support  for  or 
opposition  to  protection  of  lynx  imder 
the  Act;  support  for  or  opposition  to 
lynx  re-introduction  efforts;  classifying 
the  lynx  re-introduction  in  the  Southern 
Rocky  Mountains  as  an  experimental, 
non-essential  population;  concfem  that 
the  Service  was  prioritizing  the  listing 
and  protection  of  charismatic  mega- 
fauna  ahead  of  other  flora  and  fauna;  the 
competency  and  intent  of  the  Service; 
an  internet  retail  vendor  of  lynx  pelts; 
recovery  planning;  and  streamlining 
section  7  consultations.  In  particular, 
we  received  a  number  of  comments  as 
to  the  status  of  the  lynx  throughout  the 
U.S.  DPS  (i.e.,  endangered,  threatened, 
or  neither).  However,  the  only  portion  of 
oiu-  March  24,  2000  final  listing 
determination  that  the  court  remanded 
for  further  consideration  was  our 
determination  that  "(cjollectively,  the    ' 
Northeast,  Great  Lakes  and  Southern 
Rockies  do  not  constitute  a  significant 
portion  of  the  range  of  the  DPS."  Our 
finding  on  this  limited  remand  is 
discussed  below.  To  the  extent  that  the 
information  we  received  since  the  final 
listing  determination,  or  that  we  receive 
in  the  future,  causes  us  to  reevaluate  the 
listing  of  the  lynx,  we  will  issue  an 
appropriate  proposed  rule  when 
resources  allow. 
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We  conducted  peer  review  of  the 
proposed  rule  to  list  the  contiguous 
United  States  population  of  lynx  dimng 
the  open  public  comment  period  in 
1998.  For  this  court-order»i  reanalysis 
of  the  2000  final  rule  listing  the  lynx, 
we  did  not  have  time  to  conduct 
J  additional  peer  review. 
'  Issue  1:  Technical  information  was 
provided  based  on  recent  research  on 
lynx  and  snowshoe  hares  in  Maine  and 
Montana.  Additional  technical 
mformation  on  lynx  populations  and 
lynx  habitat  quality  and  quantity  was 
provided  by  the  State  of  Maine,  the 
State  of  Vermont,  the  State  of  Colorado, 
the  State  of  Wisconsin,  the  State  of 
Wyoming,  the  State  of  Minnesota, 
research  by  the  University  of  Maine  and 
the  University  of  Montana,  the  U.S. 
Forest  Service,  the  BLM,  the  National 
Park  Service,  a  number  of 
ejnvironmental  and  industry  groups,  and 
individuals. 

Response:  We  incorporated  this 
information  into  this  document. 
1  Issue  2:  Several  commenters 
expressed  support  or  concern  for  the 
Service's  determination  considering  the 
significant  portion  of  the  range  of  the 
lynx.  Specifically,  commenters 
explained  their  concerns  about  whether 
or  not  the  Northeast,  Great  Lakes,  or  the 
Southern  Rockies  constitute  a 
.    significant  portion  of  the  range  of  the 
lynx. 

\1iesponse:  The  Act  defines 
"^idangered  species"  as  any  species 
Which  is  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  A  "threatened  species"  is  any 
species  which  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  The 
District  Court  found  our  determination 
that  the  Northeast,  Great  Lakes,  and  the 
Southern  Rockies  do  not  constitute  a 
significant  portion  of  the  range  of  the 
lynx  was  arbitrary  and  capricious,  and 
as  a  result  of  that  finding,  directed  us  to 
reevaluate  it.  Based  on  our  reanalysis, 
we  have  determined  that  lynx  is  not  in 
danger  of  extinction  throughout  a 
significant  portion  of  its  range  in  the 
contiguous  United  States  DPS. 

Jssue  3:  Several  commenters  opposed 
combining  the  Cascades  in  general,  or 
specific  locations  within  Washington, 
with  the  Northern  Rocky  Mountain 
region  for  our  analysis. 

Response:  We  combine  the  Cascades 
with  the  Northern  Rocky  Mountain 
region  for  our  analysis  and  for 
convenience  only  because  the  issues  in 
both  regions  are  similar  and  frequently 
the  best  information  available  addressed 
bo<th  regions.  The  two  areas  are     ii  >    :  ;. 
seoarated  by  the  Okanogan  River  valley  •- 


in  northern  Washington,  which  lynx  can 
cross,  although  we  believe  most 
movement  of  lynx  to  be  north-south 
within  contiguous  habitat  with  Canada 
and  less  likely  that  lynx  would  move 
between  habitat  patches  within 
Washington.  Furthermore,  the  Cascades 
alone  supports  the  smallest  amount  of 
lynx  habitat  of  any  region- within  the 
contiguous  United  States.  The  relative 
size  and  close  proximity  of  the  lynx 
habitat  in  the  Cascades  to  that  in  the 
Northern  Rocky  Mountains  further 
supports  considering  both  areas  as  one. 
Combining  these  two  regions  has  not  in 
any  way  diminished  or  obscured  our 
analysis  of  the  status  of  lynx  or  the 
threats  to  the  species. 

Issue  4:  Several  commenters 
suggested  the  Cascades,  the  Cascades/ 
Northern  Rocky  Mountains,  the 
Southern  Rockies,  the  Great  Lakes,  and 
the  Northeast  Lynx  populations  should 
each  be  designated  as  individual  DPSs. 
Other  commenters  believed  the 
contiguous  United  States  as  a  whole 
does  not  fulfill  the  criteria  to  be  a  DPS 
for  lynx. 

Response:  Reevaluation  of  DPS  issues 
is  outside  of  the  scope  of  the  remand  in 
this  case.  However,  because  the 
plaintiffs'  claims  regarding  application 
of  the  Service's  authority  to  list  DPSs 
have  not  yet  been  addressed  by  the 
court,  we  are  responding  to  these 
comments  to  update  and  elaborate  on 
our  analysis  in  the  final  rule.  The  Act 
gives  us  the  authority  to  list  fish, 
wildlife  and  plants  by  species, 
subspecies,  or  by  DPS  of  any  species  of 
vertebrate  fish  or  wildlife  which 
interbreeds  when  mature.  However, 
Congress  directed  that  we  use  our 
authority  to  list  by  DPS  sparingly  (see 
Senate  Report  151,  96th  Congress,  1st 
Session).  The  Service  and  National 
Marine  Fisheries  Service  DPS  policy  (61 
FR  4721)  identifies  criteria  that  must  be 
met  for  a  vertebrate  group  to  qualify  as 
a  DPS,  but  it  does  not  require  that  we 
designate  a  DPS  in  all  cases  where  a 
vertebrate  group  meets  the  DPS  criteria. 
The  Service  lists,  reclassifies,  or  delists 
at  the  level  we  believe  to  be  most 
appropriate  to  carry  out  the 
conservation  provisions  of  the  Act. 
In  this  document  we  reaffirm  our 
determination  in  the  final  rule  to  list  the 
lynx  in  the  contiguous  United  States  as 
a  single  DPS.  There  has  been  no  new 
information  since  the  final  rule  was 
published  in  2000  that  compels  us  to 
change  our  original  determination. 
Subsequent  to  issuing  the  proposal  to 
list  the  lynx  in  1998,  we  evaluated 
whether  any  of  the  four  regions 
individually  fulfilled  the  criteria  to  "be 
listed  as  a  DPS.  As  described  in  the  final 
rules; weiTecogmze  that  within  the     .  ;.  ^ 


contiguous  United  States  the  lynx 
occurs  in  four  regions — the  Northeast, 
Great  Lakes.  Southern  Rocky 
Moimtains.  and  Northern  Rocky 
Mountains/Cascades.  As  described 
elsewhere  in  this  document,  we 
combine  the  Northern  Rocky  Mountains 
and  Cascades  in  our  analysis  because 
the  two  regions  are  only  separated  by 
the  Okanogan  River  valley,  which  lynx 
can  cross,  and  forest  types  and  land 
ownership  are  similar.  Furthermore,  the 
Cascades  alone  support  the  least  amoimt 
of  lynx  habitat  of  any  region  in  the 
contiguous  United  States.  In  evaluating 
whether  a  region  qualified  as  a  separate 
DPS,  we  analyzed  whether  lynx  in  each 
region  were  both  discrete  and 
significant,  as  required  by  our  DPS 
policy.  We  concluded  that  within  the 
contiguous  United  States  these  regions 
are  geographically  isolated  from  each 
other  and,  therefore,  are  discrete.  Since 
the  final  rule,  we  are  less  certain  that 
the  Southern  Rocky  Mountains  regions 
were  historically  as  isolated  as 
described  by  some  authors.  We  believe 
it  is  likely  that  lynx  in  the  Southern 
Rocky  Mountains  region  may  have  been 
dispersers  that  arrived  during  extremely 
high  population  cycles,  as  indicated  by 
the  fact  that  the  last  verified  record  of 
lynx  in  the  region  is  from  1973,  which 
correlates  to  an  extreme  cyclic 
population  high  documented 
throughout  the  contiguous  United  States 
and  in  Canada.  As  a  result,  our  original 
conclusion  that  the  Southern  Rocky  " 
Mountains  supported  an  isolated 
resident  lynx  population  may  not  be 
correct,  and  the  region  shoidd  perhaps 
be  considered  connected  to  the 
Northern  Rocky  Mountains/Cascades 
region. 

When  evaluating  the  status  of  a 
potential  DPS,  the  DPS  poHcy  requires 
that  we  evaluate  the  significance  of  the 
population  segment  in  relation  to  the 
taxon.  A  taxon  is  the  taxonomic  group 
of  animals  to  which  the  population 
belongs — in  this  case  the  species  Lynx 
canadensis.  The  DPS  policy  identifies 
elements  that  may  be  considered  in 
determining  the  discrete  population 
segment's  importance  to  the  taxon  to 
which  it  belongs.  These  include:  (1) 
Persistence  of  the  discrete  population 
segment  in  an  ecological  setting  unusual 
or  unique  for  the  taxon,  (2)  evidence 
that  loss  of  the  discrete  population 
segment  would  result  in  a  significant 
gap  in  the  range  of  a  taxon.  (3)  evidence 
that  the  discrete  population  segment 
represents  the  only  surviving  natiual 
occurrence  of  a  taxon,  and  (4)  evidence 
that  the  discrete  population  segment 
differs  tnarkedly  from  other  populations 
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of  the  species  in  its  genetic 
characteristics. 

Lynx  canadensis  has  an  extensive 
distribution  in  North  America,  existing 
in  the  boreal  forest  from  Alaska 
throughout  Canada  from  the  Yukon  and 
Northwest  Territories  south  across  the 
United  States  border  and  east  to  the 
Maritime  Provinces  and  the  Island  of 
Newfoundland.  Of  the  entire  North 
American  range  of  the  lynx,  only  a  small 
portion  extends  into  the  contiguous 
United  States.  Individually,  the 
Northeast.  Great  Lakes,  Southern  Rocky 
Mountains,  and  Northern  Rocky 
Mountains/Cascades  account  for  an 
extremely  small  fraction  of  the  entire 
range  of  the  teixon.  the  loss  of  which 
would  not  result  in  a  significant  gap  in 
the  range  of  the  taxon.  Within  all  four 
regions  of  the  contiguous  United  States 
the  distribution  of  lynx  is  associated 
with  the  southern  extensions  of  the 
boreal  forest,  where  the  predominant 
vegetation  in  each  region  is  spruce  and 
fir  types,  although  the  individual 
species  of  vegetation  varies.  As  is  true 
throughout  the  range  of  Lynx 
^  canadensis,  within  these  boreal  forests 
in  each  region  within  the  contiguous 
United  States,  the  important  element  for 
lynx  is  forest  structure  that  provides 
food  and  cover  for  snowshoe  hares. 
Lynx  caimot  sustain  breeding 
populations  without  an  adequate 
snowshoe  hare  population. 
Additionally,  the  forest  must  provide 
"  cover  for  lynx  dens.  Such  habitat 
conditions  occiu-  in  each  of  the  four 
regions.  As  a  result,  we  determined  that 
none  of  the  regions  individually 
constitute  significantly  unique  or 
unusual  ecological  settings.  The  only 
genetic  analysis  of  lynx  populations 
shows  that  tj^re  is  a  high  level  of  gene 
flow  between  lynx  populations  in 
Alaska,  western  Canada  and  the  western 
contiguous  United  States  (Schwartz  et 
aL  2002).  Genetic  analysis  comparing 
lynx  populations  within  the  contiguous 
United  States  has  not  been  done. 
Finally.  Ijnrx  in  the  different  regions  of 
the  contiguous  United  States  clearly  are 
not  the  only  sim/^iving  natiual 
occurrence  of  lynx.  Therefore,  the 
individual  regions  do  not  fulfill  the 
significance  criteria  under  our  DPS 
policy  and,  as  a  result,  do  not  constitute 
separate  DPSs.  The  DPS  policy  allows 
us  to  use  the  international  boundary 
with  Canada  to  delineate  a  discrete  DPS 
in  the  contiguous  United  States.  As 
described  in  the  final  rule,  lynx  in  the 
contiguous  United  States  may  be 
considered  ecologically  significant 
because  lynx  habitat  in  the  contiguous 
United  States  is  a  transitional  type  of 
southern  boreal  forest  rather  than  the 


classic  boreal  forest  of  northern 
latitudes  in  Canada  and  Alaska,  which 
is  the  center  of  lynx  range.  Within  this 
transitional  boreal  forest  within  the 
contiguous  United  States  there  are  core 
areas  in  Maine,  Minnesota,  Montana. 
Washington  and  likely  Idaho  that 
support  resident,  breeding  lynx 
populations,  the  loss  of  which  would 
result  in  a  significant  gap  in  the  range 
of  lynx.  Therefore,  we  once  again 
conclude  the  listable  entity  is  the 
contiguous  United  States  DPS  of  the 
lynx,  consisting  of  the  Northeast.  Great 
Lakes,  Southern  Rocky  Mountains,  and 
Northern  Rocky  Mountains/Cascades. 

Issue  5:  Several  commenters  raised 
concerns  about  threats  that  were  beyond 
the  control  of  Federal  land  management 
practices,  particularly  in  the  Nor5ieast 
where  much  of  the  forested  lynx  habitat 
is  primarily  in  private  ownership. 

Response:  We  recognize  that  lynx 
habitat  occurs  on  non-Federal  lands, 
particularly  in  the  Northeast.  We  do  not 
have  specific  information  on  the  amount 
of  lynx  habitat  on  non-Federal  lands  nor 
precise  information  on  the  type  of 
activities  that  occur  on  such  lands.  Non- 
Federal  landowners  are  under  no 
obligation  to  identify  lynx  habitat  on 
their  lands  nor  do  they  have  to  supply 
any  information  to  the  Service  regarding 
these  lands.  We  solicited  information 
about  non-Federal  lands  during  the 
reopened  comment  period.  To  the 
extent  possible,  we  attempted  to  better 
imderstand  and  assess  the  activities  on 
non-Federal  lands  that  could  affect  lynx. 
Our  analysis  is  described  in  the 
"Summary  of  Factors  Affecting  the 
Species"  section. 

Issue  6:  Several  other  comments  noted 
the  reduced  threat  on  Federal  lands, 
particularly  National  Forest  lands, 
resulting  from  lynx  habitat  management 
plans. 

Response:  We  agree  that  threats  to 
lynx  as  a  result  of  a  lack  of  Federal  land 
management  plan  guidance  to  conserve 
lynx,  as  identified  in  the  final  rule,  have 
been  somewhat  alleviated.  As  described 
in  "Factor  D,"  Conservation  Agreements 
the  U.S.  Forest  Service  and  BLM  have 
with  the  Service,  and  the  biological 
opinion  on  National  Forest  and  BLM 
land  management  plans  committed  the 
U.S.  Forest  Service  and  BLM  to  use  the 
Lynx  Conservation  Assessment  and 
Strategy  (LCAS)  in  determining  the 
effects  of  actions  on  lynx.  The  U.S. 
Forest  Service  further  committed  to 
deferring  any  actions  that  both  would 
adversely  affect  lynx  and  do  not  involve 
third  parties  until  such  time  as  the 
Forest  Plans  are  amended  to  adequately 
conserve  lynx.  The  ongoing  adherence 
to  the  Conservation  Agreements  and 
progranunatic  biological  opinion  and 


use  of  the  LCAS  in  assessing  the 
impacts  of  Federal  actions  has  been 
effective  in  removing  most  threats  to  the 
species  on  these  Federal  lands. 
However,  amendment  or  revision  of 
National  Forest  and  BLM  land 
management  plans  to  conserve  lynx  is 
still  the  strongest  mechanism  needed  to 
ensiu^  lynx  and  lynx  habitat  are 
conserved  on  National  Forest  and  BLM 
lands  for  the  long  term  (see  Factor  D). 

Issue  7:  Several  commenters 
suggested  that  habitat  features  (such  as 
snow  depth,  forest  composition,  prey 
abimdance,  elevation,  coimectivity  with 
lynx  populations  in  Canada)  that  vary 
among  regions  and  affect  habitat  quality 
may  not  exist  in  peripheral  areas.  Other 
commenters  suggested  that 
generalizations  about  western  lynx 
populations  cannot  be  applied  to  the 
East.  Other  conunenters  made 
recommendations  as  to  how  lynx  habitat 
should  or  should  not  be  defined 
according  to  certain  vegetation  types  or 
descriptions. 

Response:  Our  understanding  of  Ijrnx 
habitat  requirements  is  continually 
refined  with  ongoing  research.  We  have 
a  better  imderstanding  of  the  habitat 
conditions  based  on  information  from 
areas  where  there  have  been  numerous 
records  of  lynx  over  many  years  and, 
especially,  where  resident,  breeding 
populations  of  lynx  have  existed  over 
time.  Based  on  the  best  available 
information,  the  key  to  the  presence  of 
lynx  populations  is  adequate  snowshoe 
hare  populations.  Therefore,  habitat 
conditions  and  vegetation  types  that 
support  adequate  densities  and 
distribution  of  snowshoe  hares  and  deep 
snows  are  what  we  consider  to  be  lynx 
habitat.  In  general,  lynx  and  snowshoe 
hare  habitats  are  described  as  moist 
boreal  forest  types  that  receive  deep 
snow  and  cold  winters  (Bittner  and 
Rongstad  1982;  McCord  and  Cardoza 
1982;  Quinn  and  Parker  1987;  Elliot- 
Fisk  1988;  Agee  2000;  Aubry  et  al.  2000; 
McKelvey  et  al.  2000b;  Ruediger  et  al. 
2000).  It  is  well  established  that  lynx  are 
highly  mobile  and  are  frequently  found 
in  marginal  forest  types  or  completely 
imsuitable  habitats  that  cannot  sustain 
lynx.  The  fact  that  individual  lynx  have 
been  found  in  such  areas  does  not  mean 
that  those  areas  can  support  a  lynx 
population  or  should  be  considered  or 
managed  as  "lynx  habitat"  (J.  Claar  et 
al.,  in  litt.  2001).  To  be  considered  lynx 
habitat,  an  area  must  have  the  potential 
to  sustain  a  lynx  population  over  a 
period  of  time,  which  includes 
supporting  the  appropriate  vegetation 
composition  and  structure  to  support 
adequate  snowshoe  hare  densities  and 
deep' snow  where  lynx  are  at  a 
competitive  advantage.  We  recognize 
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that  the  specific  vegetation  composition 
of  the  boreal  forest  type  varies  among 
the  regions.  Additionally,  we  recognize 
that  boreal  forest  types  on  the  periphery 
of  the  boreal  forest  range  are  found  in 
smaller  patches  and  are  only  marginally 
able  to  support  adequate  snowshoe  hare 
populations.  We  conclude  records  of 
lynx  in  these  marginal  areas  or  in  other 
areas  without  lynx  habitat  are  of 
dispersers.  Although  there  is  no 
evidence  that  such  habitats  are  able  to 
sustain  a  resident  lynx  population,  we 
include  all  areas  with  lynx  occiurences 
and  lynx  habitat,  however  marginal, 
within  the  range  of  lynx. 

^  Issue  8:  One  conunent  suggested  lynx 
historically  inhabited  the  Black  Hills  of 
South  Dakota  as  a  permanent  resident. 
Another  comment  suggested  northern 
mountain  ranges  in  New  Mexico  should 
b^  included  within  the  range  of  lynx. 

{Response:  The  scientific  literature 
definitively  demonstrates  that  lynx  are 
speciedist  predators  of  snowshoe  hares 
and  do  not  successfully  reproduce 
without  an  adequate  diet  of  snowshoe 
hares  (Brand  and  Keith  1979). 
Snowshoe  hares  are  not  indigenous  to 
South  Dakota  (American  Society  of 
Mammalogists  Web  site).  Therefore,  we 
conclude  South  Dakota  naturally  could 
not  support  a  lynx  population.  We 
recognize  that  dispersing  lynx  have 
occiured  in  unsuitable  habitats  such  as 
in  South  Dakota;  however,  we  do  not 
include  areas  of  unsuitable  habitat 
within  the  range  of  lynx.  We  do  not 
include  New  Mexico  within  the  range  of 
lynx  because  we  have  no  reliable 
records  of  native  lynx  occurring  in  New 
Mexico.  Lynx  are  not  included  on  the 
list  of  Mammals  of  New  Mexico 
(American  Society  of  Mammalogists 
Web  site).  We  do  not  consider  Ijmx 
recently  released  into  Colorado  that 
strayed  into  New  Mexico  as  sufficient 
reason  to  include  New  Mexico  within 
the  range  of  native  lynx  because  there  is 
no  evidence  habitat  in  New  Mexico 
historically  supported  lynx. 

Issue  9:  A  niunber  of  comments 
reported  lynx  sightings  or  lynx  tracks  in 
New  York,  New  Hampshire, 
Washington,  and  Wyoming. 

Response:  Because  lynx  are  difficult 
to  identify  and  are  often  confused  with 
bobcats,  we  must  consider  the  majority 
of  these  reports  anecdotal.  Nonetheless, 
because  of  the  existence  of  reliable  lynx 
records  from  these  States,  in  addition  to 
the  presence  of  lynx  habitat,  we  include 
all  these  States  within  the  range  of  lynx. 

Issue  10:  Some  comments  voiced 
concern  that  evidence  of  lynx  in  some 
areas  was  a  result  of  a  survey  that  was 
subsequently  found  to  have  been 
contaminated. 


Response:  In  this  reanalysis  of  the 
basis  for  our  final  rule,  we  did  not  use 
any  information  from  that  particular 
survey,  the  results  of  which  have  been 
rescinded  by  the  author  because  of  the 
contamination  of  samples.  The  majority 
of  the  evidence  of  lynx  in  the 
contiguous  United  States  is  from 
trapping  records,  research,  and  sightings 
or  track  surveys  by  qualified 
individuals.  Results  of  positive 
identification  of  lynx  by  DNA  acquired 
during  the  National  Lynx  Survey  (K. 
McKelvey,  Rocky  Mountain  Research 
Station,  in  litt.  2003)  provide  additional 
evidence  of  lynx.  The  integrity  of  the 
National  Lynx  Survey  has  been 
maintained  because  of  the  survey 
method,  DNA  analyses,  and  measiu-es 
used  to  ensure  quality  and  reliability. 
Issue  1 1 :  We  received  a  number  of 
comments  suggesting  that  certain  land 
use  activities,  particularly  timber 
management  practices,  adversely  impact 
lynx  habitafand  are  incompatible  with 
IjTix  survival.  Alternatively,  one 
comment  suggested  that  pre-commercial 
thinning  can  be  compatible  with 
objectives  for  high-quality  lynx  habitat. 
Response:  Timber  harvesting  can  be 
beneficial,  benign,  or  detrimental  to 
lynx  depending  on  harvest  methods, 
spatial  and  temporal  specifications,  and 
the  inherent  vegetation  potential  of  the 
site.  Forest  practices  in  lynx  habitat  that 
result  in  or  retain  a  dense  understory 
provide  good  snowshoe  hare  habitat  that 
in  turn  provides  good  foraging  habitat 
for  lynx.  In  Maine,  extensive  clear 
cutting  over  the  past  25  years  has 
resulted  in  a  large  amount  of  the  forest 
currently  in  a  stage  of  regeneration  that 
is  optimal  for  snowshoe  hares  and  lynx. 
However,  research  in  Maine  has  shown 
that  snowshoe  hare  densities  are  low  in 
forest  stands  that  have  been  partially 
harvested  such  that  there  is  little 
understory  to  provide  snowshoe  hare 
habitat.  The  effects  of  forest  practices  on 
lynx  are  described  and  analyzed  under 
Factor  A. 

Issue  12:  Several  comments  raised 
concerns  about  the  impacts  of  various 
activities  on  lynx  habitat.  Activities 
identified  by  commenters  include  roads 
and  trails;  agricultural  and  urban 
development;  off-road-vehicle  and 
snowmobile  use;  ski  resort  expansion; 
mining;  fire  suppression;  and  grazing. 

Response:  We  address  the  potenti^ 
threats  to  lynx  under  the  "Summary  of 
Factors  Affecting  the  Species"  section. 
As  a  result  of  our  analysis,  we  foimd  the 
threat  to  lynx  by  some  of  these 
activities,  such  as  fire  suppression,  is 
low.  We  found  no  evidence  that  some 
activities,  such  as  forest  roads,  pose  a 
threat  to  lynx.  Some  of  the  activities 
suggested,  such  as  mining  and  grazing. 


were  not  specifically  addressed  because 
we  have  no  information  to  indicate  they 
pose  threats  to  lynx. 

In  considering  threats  to  lynx,  one 
must  consider  that  lynx  have  evolved  to 
adapt  to  an  ever-changing  boreal  forest 
and  require  a  mosaic  within  the  boreal 
forest  of  appropriate  species 
composition,  varying  stand  ages,  and 
structure  to  support  abundant  snowshoe 
hares  and  lynx  denning  habitat. 
Additionally,  one  must  consider  scale. 
Lynx  are  highly  mobile,  moving  long 
distances  to  find  abimdant  prey,  and  use 
a  large  area  on  a  landscape  as 
demonstrated  by  the  large  size  of  an 
average  lynx  home  range.  To 
significantly  impact  a  local  lynx 
population,  an  activity  would  likely 
have  to  occur  across  a  very  large  area 
(presumably  at  least  the  size  of  several  , 
home  ranges),  create  a  homogeneous 
forest  that  does  not  provide  the  various  • 
stand  ages,  species  composition,  and 
structure  that  are  good  snowshoe  hare 
and  lynx  habitat,  or  result  in  a  barrier  • 
that  effectively  precludes  dispersal  (see 
Summary  of  Factors  Affecting  the 
Species  section). 

Issue  13:  One  comment  suggested  that 
climate  change  posed  a  threat  to 
southern  lynx  populations. 

Response:  Tnis  comment  is  based  on 
a  model  that  predicted  that  if  average 
annual  snow  depths  decrease  for  a  long 
period  of  time  in  the  Northeast, 
appropriate  Xyxvx.  habitat  would  be 
diminished  and  could  be  completely 
eliminated  if  appropriate  climate 
conditions  did  not  return,  as  the  author 
theorized  could  happen  as  a  result  of 
global  warming  (Hoving  2001).  We 
conclude  the  potential  for  long-term 
reductions  in  snow  depth  because  of 
climate  change  is  speculative  at  this 
time  and  is  not  a  threat  to  lynx  within 
the  foreseeable  future  (see  Factor  E). 

Issue  14:  One  comment  suggested  a 
State-sanctioned  coyote  snaring  program 
threatens  the  lynx  population  in  Maine. 
Response:  As  addressed  under  Factor 
D,  we  recognize  that  legal  trapping, 
snaring,  and  hunting  for  bobcat,  coyote, 
wolverine,  and  other  furbearers  create  a 
potential  for  incidental  capture  or 
shooting  of  lynx.  We  acknowledge  that 
no  reliable  recordkeeping  exists  to 
determine  how  frequently  such  take 
occius.  Mortahty  of  captured 
individuals  likely  has  differing  impacts 
on  the  ability  of  local  populations  to 
persist,  depending  on  the  size  of  the 
local  population  and  when  the  take 
occiu«  in  the  population  cycle.  Lynx 
still  persist  thixiughout  their  range 
despite  the  fact  that  incidental  catch 
occurred  historically,  in  all  likelihood  at 
higher  levels  than  presently  occur. 
Although  w6  are  concerned  about  the 
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mortality  of  lynx  that  are  incidentally 
captured,  we  have  no  infonnation  to 
indicate  that  the  loss  of  these 
individuals  negatively  affects  the  overall 
ability  of  lynx  populations  to  persist. 

Introduction  to  Remand  Analysis 

In  the  final  rule,  we  found  that 
"(c)ollectively,  the  Northeast,  Great 
Lakes  and  Southern  Rockies  do  not 
constitute  a  significant  portion  of  the 
range  of  the  DPS."  The  following 
reanalysis  of  that  finding  is  based  on  the 
administrative  record,  information 
obtained  by  the  Service  during  the 
comment  period  opened  to  address  the 
issues  on  remand,  and  the  Court's 
opinion  in  the  litigation.  As  discussed 
above,  we  address  first  whether  there 
were  any  areas  in  the  range  of  the  lynx 
outside  of  the  Northern  Rockies  in 
which  the  lynx  is  in  danger  of 
extirpation.  Our  analysis  of  whether 
extirpation  will  occur  is  based  on  the 
five  factors  listed  in  section  4(a)(1)  of 
the  Act.  For  any  such  areas,  we  then 
determine  whether  they  constitute  a 
significant  portion  of  the  range  of  the 
lynx,  based  largely  on  the  quantity  and 
quaUty  of  the  habitat  in  the  portion  of 
the  range  in  question. 

Summary  of  Factors  A£fecting  the 
dpecies 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  promulgated  to 
implement  the  listing  provisions  of  the 
Act  set  forth  the  procediu-es  for  adding 
species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  factors  and  their 
application  to  the  Canada  lynx  [Lynx 
canadensis)  were  discussed  in  the  final 
rule.  Highlighted  below  are  the  key 
points  raised  in  the  final  rule  and  the 
conclusions  we  made  about  whether 
certain  activities  or  conditions  threaten 
Canada  lynx  to  the  extent  that  those 
points  are  relevant  to  the  three  areas  at 
issue  in  this  remand.  If  new  information 
changes  a  statement  or  conclusion  made 
in  the  final  rule,  this  point  will  be  made 
in  this  analysis.  Also  discussed  below  is 
any  new  infonnation  we  received  about 
the  five  listing  factors  and  their 
application  to  -lynx  during  the  reopened 
comment  period  initiated  as  a  result  of 
the  remanded  decision.  Finally,  in  this 
dociunent,  we  assess  the  magnitude  of 
the  threats  to  lynx  to  assist  us  in 
determining  the  status  of  the  species  in 
the  areas  at  issue. 

In  considering  threats  to  lynx  and 
whether  those  threats  are  low,  medium, 
or  high,  one  must  consider  that  lynx 
have  evolved  to  adapt  to  an  ever- 
changing  boreal  forest  and  require  a 


mosaic  within  the  boreal  forest  of 
appropriate  species  composition, 
varying  stand  ages,  and  structiue  to 
support  abundant  snowshoe  hares  and 
lynx  denning  habitat.  Additionally,  one 
must  consider  scale.  Lynx  are  naturally 
highly  mobile,  moving  long  distances  to 
find  abundant  prey,  and  use  a  large  area 
on  a  landscape;  the  average  home  range 
for  a  male  lynx  is  151  km-  (58  mi-) 
(Aubry  et  al.  2000).  In  order"  to  affect  the 
suitability  of  lynx  habitat  and,  in 
particular,  a  local  lynx  population  to  the 
extent  of  putting  the  population  at  risk 
of  extinction,  an  activity  would  likely 
have  to  occur  across  a  very  large  area  (at 
a  minimum  the  size  of  several  home 
ranges)  and  (1)  cumulatively  result  in 
the  conversion  of  lynx  habitat  into  non- 
lynx  habitat,  (2)  resuh  in  a 
homogeneous  forest  that  does  not 
provide  the  various  stand  ages,  species 
composition,  and  structure  that  are  good 
snowshoe  hare  and  lynx  habitat,  or-(3)  • 
effectively  preclude  dispersal. 

Factor  A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Habitat  Quantity  and  Quality 

In  assessing  habitat  quality  for  lynx, 
we  examine  a  variety  of  elements,  such 
as  primary  prey  (snowshoe  hare) 
abimdance,  forest  type,  forest  structure, 
snow  conditions,  denning  habitat, 
inherent  habitat  patchiness,  and 
connectivity  with  larger  lynx 
populations  and  habitat  in  Canada.  We 
use  lynx  reproduction  and  recruitment 
into  the  population  as  additional 
indicators  of  habitat  quality. 

In  the  following  discussions,  we 
describe  available  information  on  lynx 
occurrence,  habitat  quantity,  habitat 
quality,  and  other  elements  that  frame 
our  understanding  of  lynx  in  the 
contiguous  United  States.  The 
complexities  of  lynx  population 
dynamics  and  our  incomplete 
understanding  of  the  limited  lynx 
occurrence  data,  combined  with  a 
natiually  dynamic  and  transitional 
habitat,  make  it  difficult  to  precisely 
delineate  the  historic  or  current  extent 
of  the  range  of  lynx  in  the  contiguous 
United  States.  While  recognizing  these 
limitations,  we  use  our  best  professional 
judgement  of  the  best  scientific  and 
commercial  data  available  to  make 
conclusions  about  the  range  of  the  lynx 
for  the  piu-poses  of  this  remand. 

Important  to  understanding  the  range 
of  lynx  in  the  contiguous  United  States 
is  the  status  of  the  lynx  in  any  given 
area  as  a  member  of  a  resident,  breeding 
population  or  as  a  disperser.  While  we 
recognize  and  agree  with  McKelvey  et 
al.'s  (2000b)  caution  that  lynx 


occurrence  data  are  too  incomplete  to 
infer  much  beyond  simple  occurrence, 
for  the  purposes  of  this  reevaluation,  we 
feel  it  necessary  to  make  conclusions 
about  the  condition  of  lynx  using  our 
professional  assessment  of  the  best 
scientific  and  commercial  data 
available.  We  partially  base  our 
conclusions  regarding  whether  lynx  in  a 
particidar  area  are  resident  or  dispersers 
on  the  record  of  reliable  reports  of  lynx. 
We  discuss  the  reliability  of  records 
below. 

Historic  lynx  data  in  the  contiguous 
United  States  are  scarce  and  exist 
primarily  in  the  form  of  trapping 
records.  Many  States  did  not 
differentiate  between  bobcats  and  lynx 
in  trapping  records.  Therefore,  long- 
term  lynx  trapping  data  are  not  available 
for  most  States.  Long-term  trapping  data 
have  been  used  to  understand 
population  trends  for  various  species; 
however,  because  trapper  effort  can 
change  across  years,  trapping  returns 
may  not  accurately  reflect  population 
trends.  Data  showing  few  lynx  trapped 
may  be  the  result  of  low  pelt  prices  or 
reduced  trapper  effort,  not  necessarily  a 
decreased  population.  However,  despite 
these  difficulties,  trapping  data  are  the 
best  information  available  on  historic 
lynx  presence  throughout  much  of  its 
range  in  the  contiguous  United  States. 

In  the  past,  surveys  designed 
specifically  for  lynx  were  rarely 
conducted,  and  many  reports  (e.g., 
visual  observations,  snow  tracks)  of  lynx 
were  collected  incidental  to  other 
activities.  The  reliability  of  many  of 
these  records  is  unknown.  Trapping 
records  may  have  errors,  track 
identification  is  extremely  difficult,  and 
observations  may  be  wrong  because 
lynx  look  very  similar  to  bobcat.  Data 
from  recent  research  in  Maine  and 
Montana  (Hoving  2001;  Squires  and 
Ruggiero  2001;  Squires  et  al.  2001; 
Squires  et  al.  2002;  Homyack  2003; 
Maine  Department  of  Inland  Fisheries 
and  Wildlife  2003;  G.  Matula,  in  litt. 
2003;  L.S.  Mills  and  P.  Griffin,  in  litt. 
2003);  recent  confirmed  records  of  lynx 
in  Minnesota  (Minnesota  Department 
Natural  Resources,  in  litt.  2003);  results 
from  the  National  Lynx  Survey  (K. 
McKelvey,  Rocky  Mountain  Research 
Station,  in  litt.  2003);  and  mapping  of 
lynx  habitat  on  Federal  lands  (E. 
Johnston,  U.S.  Forest  Service,  in  litt. 
2003;  J.  Whitney,  Bureau  of  Land 
Management,  in  litt.  2003)  provide  some 
of  the  best  current  information  for  our 
analysis. 

Numerous  reliable  lynx  records  over  a 
period  of  years  (particularly  across  a 
cyclic  population  low)  and  reliable 
evidence  of  reproduction  are  considered 
strong  evidence  of  a  resident 
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population.  For  example,  Washington 
has  had  numerous  verified  lyax  records 
since  the  1800s  (McKelvey  et  al.  2000b). 
These  records  exist  in  the  form  of 
museum  specimens  (78  specimens), 
snow  tracks,  radio-collared  study 
animals,  harvest  records,  remote-camera 
photographs,  and  DNA  samples.  Ehuing 
the  period  that  lynx  harvest  data  were 
kept  (1961-1990)  the  annual  harvest 
ranged  from  highs  of  39  and  31  animals 
to  lows  of  0  in  some  years.  Finally,  lynx 
reproduction  has  been  and  continues  to 
be  documented  numerous  times  in 
Washington.  As  a  result  of  this 
information,  we  conclude  that 
Washington  has  a  resident  lynx 
pjopulation. 

!  Few  and  sporadic  records,  many  of 
which  correlate  to  timeframes  when 
there  were  cyclic  population  highs,  and 
no  evidence  of  reproduction  are 
considered  evidence  of  dispersers, 
rather  than  resident  populations.  For 
example,  in  Wisconsin  only  11  verified 
records  exist  fi-om  1870-1961 
(McKelvey  et  al.  2000b).  There  are  16 
verified  records  of  lynx  from  the  early 
1960s  and  1970s  that  correspond  to  the 
extt«me  cyclic  popidation  highs  of  that 
period,  exceeding  the  niunber  known 
for  the  previous  century.  Two  records 
fit)m  1992  are  the  only  verified  records 
in  the  State  since  the  early  1970s,  and 
also  correspond  to  the  time  period  for  a 
cyclic  population  high.  Lynx 
reproduction  has  never  been 
documented  in  Wisconsin.  We  conclude 
that  Wisconsin  has  never  had  a  resident 
lynx  population  but  rather  occasional 
dispersers.  We  still  consider  Wisconsin 
to  be  in  the  range  of  lynx,  as  discussed 
in  more  detail  below. 

The  range  of  the  lynx  in  the 
contiguous  United  States  is  broadly 
delineated  by  the  distribution  of  the 
southern  extensions  of  boreal  forest, 
which  occur  in:  (1)  The  Northeast 
(portions  of  Maine,  New  Hampshire, 
Vermont,  New  York);  (2)  the  western 
Great  Lakes  (portions  of  Minnesota, 
Wisconsin,  Michigan);  (3)  the  Northern 
Rocky  Mountains/Cascades  (portions  of 
Washington,  Oregon,  Idaho,  Montana, 
northwestem  Wyoming,  Utah);  and  (4) 
the  Southern  Rocky  Mountains 
(portions  of  Colorado,  southeastern 
Wyoming)  (Agee  2000,  Aubry  2000. 
McKelvey  et  al.  2000).  Differences  in 
local  climate,  primarily  precipitation, 
and  effects  of  elevation  have  resulted  in 
boreal  forest  vegetation  that  differs  in 
the  western  regions  compared  to  the 
east  (Buskirk  et  al.  2000b);  however, 
spruce  and  fir  are  the  predominant  tree 
species  in  both  the  east  and  west. 
Within  the  borders  of  the  contiguous 
United  States,  these  regions  are 
separated  bom  each  oihet  by  vegetation 


types  that  do  not  support  lynx  (e.g., 
prairie,  deciduous  forest).  With  the 
exception  of  the  Southern  Rocky 
Mountain  region,  each  of  the  regions 
where  lynx  are  found  in  the  contiguous 
United  States  are  directiy  connected  to 
IjTix  populations  in  Canada. 

As  described  above,  maps  that 
acciuately  display  the  distribution  of 
boreal  forest  (and  therefore  lynx  habitat) 
are  not  readily  available  across  the 
contiguous  United  States  The  only 
attempt  to  portray  the  range  of  lynx 
across  the  contiguous  United  States 
with  some  degree  of  precision  is  that  of 
McKelvey  et  al.  (2000b).  McKelvey  et  al. 
(2000b)  overlayed  lynx  occmrence 
records  across  the  contiguous  United 
States  with  broad  vegetation 
classifications  and  topography  to 
determine  which  vegetative  cover  types 
and  elevations  contain  most  of  the  lynx 
occiurences.  In  the  East  (Northeast  and 
Great  Lakes),  Bailey's  (1998)  ecoregion 
classification  was  used  to  describe 
vegetation  at  the  broader  scale  and  in 
the  West  {Northern  Rocky  Mountains/ 
Cascades  and  Southern  Rocky 
Mountains)  Kuchler's  (1964) 
classification  was  used  (McKelvey  et  al. 
2000b).  Broad-scale  vegetative  mapping 
at  a  continental  scale,  such  as  Bailey 
(1998)  or  Kuchler  (1964),  results  in 
generahzed  descriptions  that  are 
expected  to  have  some  inconsistencies 
with  vegetation  maps  at  a  finer  scale 
(T.B.  Wigley,  National  Council  on  Air 
and  Stream  Improvement,  Inc.,  in  litt. 
2003).  However,  these  broad-scale  maps 
are  useful  in  generally  delimiting  and 
describing  vegetation  types.  McKelvey 
et  al.  (2000b)  put  some  outer  bounds  on 
what  can  reasonably  be  delineated  as 
the  range  of  lynx.  In  this  analysis,  we 
rely  on  McKelvey  et  al.  (2000b)  as  our 
starting  point  in  more  precisely  defining 
the  range  of  the  lynx. 

In  the  following  we  summarize  key 
information  bxtm  the  final  rule,  new 
information  available  since  the  final 
rule,  and  the  best  scientific  information 
provided  during  the  recent  comment 
period  to  arrive  at  out  analysis  of  the 
range  of  the  lynx. 

The  amount  of  boreal  forest  habitat  in 
the  contiguous  United  States  has  not 
changed  substantially  in  the  past  100 
years.  In  some  local  areas  there  has  been 
encroachment  by  human  development 
but  for  the  most  part  these  habitats  are 
predominantiy  still  forested.  In  these 
forests  the  changes  primarily  have  been 
the  natiual  and  human-caused 
disturbance  processes  (fire,  insect 
infestations,  wind,  ice,  timber 
harvesting)  that  alter  the  successional 
patterns  and,  sometimes  dominant  tree 
species,  within  a  forest. 


In  the  western  United  States,  boreal 
forests  are  located  at  higher  elevations 
and  are  predominantly  under  Federal 
ownership  (U.S.  Geological  Survey 
1998).  As  a  consequence,  in  the  west 
(Northern  Rocky  Mountains/Cascades 
and  Southern  Rocky  Mountains)  lynx 
habitat  occurs  primarily  on  a  Federally- 
owned  land  base.  The  proportion  of 
Federal  land  base  decreases  as  one 
progresses  eastward.  However,  in  the 
Great  Lakes  region  most  of  the  lynx 
records  are  irom  northeast  Minnesota 
where  the  majority  of  the  boreal  forest 
is  federally-owned  (Minnesota 
Department  Natural  Resources  in  Utt. 
2003).  hi  die  Northeast,  nearly  all  the 
lynx  habitat  is  privately-owned,  most  of 
which  is  commercial  forest  in  Maine. 

Unfortimately,  accurate  estimates  of 
the  amount  of  lynx  habitat  on  all  land 
ownerships  are  not  available  for  all 
regions.  In  most  cases,  private 
landowners  have  not  mapped  lynx 
habitat  on  then  lands,  and  private 
landowners  have  not  shared  information 
about  their  lands  with  the  Service.  In 
the  final  rule,  we  cited  estimates  of  the 
amount  of  lynx  habitat  on  all 
ownerships  based  on  coarse  maps  of 
vegetation  types  provided  in  a  biological 
assessment  (U.S.  Forest  Service  and 
Biu^au  of  Land  Management  1999).  We 
recognized  that  these  calculations 
overestimated  the  amount  of  lynx 
habitat  in  many  areas  and  possibly 
underestimated  it  in  other  areas,  but 
they  provided  a  perspective  on  the 
amount  of  lynx  habitat  overall  and  in 
the  individual  regions  (T.B.  Wigley,  in 
litt.  2003).  The  biological  assessment 
estimates  the  following  area  of  lynx 
habitat:  Northeast— 65,337  km^  (25,227 
mi2);  Great  Lakes— 96,247  km^  (37,161 
mi2);  Southern  Rockies— 26.673  km^ 
(10.298  mi2);  Northern  Rockies— 
138,929  km2  (53.641  mi^);  Cascades— 
16.964  km2  (6.550  mi^)  (U.S.  Forest 
Service  and  Biueau  of  Land 
Management  1999).  (These  calculations 
were  cited  in  the  final  rule  but  were 
presented  as  acres,  which  we  have 
converted  into  square  kilometers  and 
square  miles  for  this  rule.)  During  the 
most  recent  public  comment  period  we 
were  provided  approximate  estimates  of 
the  amoimt  of  lynx  habitat  cxurentiy 
mapped  on  U.S.  Forest  Service,  BLM, 
and  some  National  Park  Service  lands 
(S.  Gniadek,  National  Park  Service,  in 
litt.  2003;  E.  Johnston,  USDA  Forest 
Service,  in  litt.  2003;  J.  Whitney,  BLM, 
in  litt.  2003).  This  information  also  is 
included  in  Table  1.  These  estimates  for 
Federal  lands  will  continue  to  be 
refined  to  reflect  data  obtained  through 
site-specific  an^ysis.  field  verification, 
and  new  information  from  research  that 
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allows  a  better  understanding  and  the  amount  of  lynx  habitat  on  all" 

description  of  lynx  habitat  (E.  Johnston,      ownerships  in  die  Northeast  based  on 
in  litt.  2003).  Finally,  rough  estimates  of     models  of  the  probability  of  lynx 


occurrence  also  are  included  in  Table  1 
(Moving  2001.  Moving,  University  of 
Maine,  pers.  comm.  2003). 

Table  1.— Estimates  of  Lynx  Habitat  i  Within  the  Contiguous  United  States  Used  by  the  Fish  and  Wildlife 

Service  in  This  Analysis 


Land  ownership 


Northeast 


Great  Lakes 


Southern  Rockies 


Northern  Rockies/Cascades 


federal  Lands 


U.S.  Forest  Service 2 


Bureau  of  Land  Man- 
agement 3. 

National  Park  Serv- 
k»^ 


2,104  km?  (813  mi 2) 

No  BLM  lands  

No  NPS  lands 


17,685  km  2  (6,828 
mi  2). 

No  BLM  lands 

Not  available 


30,311  km  2  (11.703 
mi  2). 

716  km2  (277  mi  2)  .. 

Not  available 


N.  Rockies:  89.841  km  2  (34,688 
mi  2)  Cascades:  5.949  km  2 
(2.297  mi  2). 

1.236  km2  (477  mi  2). 

Yeltowstone:  2.784  km  2  (1,075 
mi  2)  Glacier:  1.103  km  2  (426 
mi  2). 


Non-Federal  Lands 


Not  available 


Not  available 


Not  available 


Not  available. 


All  Ownerships  Combined 


Hoving,  pers.  comm. 
2003  s. 


13,511  km2(5,217mi2) 


Mairie:  12.300  km?  (4,700  mi?) 
New  Hampshire:  1,000  km  2  (400 

mi?) 
Vennont:  12  km?  (4  mi?) 
New  York:  190  km?  (73  mi 2) 


Not  included  in-study 


Not  included  in  study 


Not  included  in  study. 


;  Each  of  ttjese  estimates  is  qualified  {e.g.,  Yellowstone  is  likely  an  overestimate  because  vegetation  mapping  has  not  been  refined;  therefore 
this  estimate  broadly  includes  all  areas  of  potential  habitat).  »  .  •  • 

?  E.  Johnston  (in  litt.  2003). 

M-  ^  BLM  acreages  provided  by  management  unit  (J.  Whitney,  BLM.  in  litt.  2003);  therefore.  Northern  Rocky  Mountains  and  Cascades  are  not  in- 
dividually Identified  BLM  acreages  not  available  for  Wyoming. 

"  Not  all  NPS  units  provided  lynx  habitat  estimates.  Acreages  from  Murphy  et  al.  (2003)  and  S.  Gniadek  (in  litt  2003) 
»    5  Fifty  percent  or  greater  probability  of  lynx  occurrence  in  this  area  based  on  Hoving  (2001). 


Northeast 

Northeastern  United  States  lynx  and 
snowshoe  hare  habitat  and  populations 
are  directly  contiguous  with  those  of 
Canada,  south  of  the  St.  Lawrence  River, 
in  southeastern  Quebec  and  western 
New  Brunswick.  Movement  of  lynx 
across  the  St.  Lawrence  River  between 
populations  in  northern  Quebec  and 
those  south  of  the  St.  Lawrrence  is 
believed  to  occur  infrequently  (R. 
Lafond,  Quebec  Ministry  of  the 
Environment;  pers.  comm.  1999). 
However,  a  substantial  lynx  population 
resides  south  of  the  St.  Lawrence  River 
on  Quebec's  Gaspe  Peninsula,  where 
Ijmx  densities  are  estimated  to  be  10 
lynx  per  100  km^  (26  per  100  mi?) 
during  periods  of  high  hare  populations 
(C.  Fortin,  unpubl.  data,  in  Ray  et  al. 
2002).  Lynx  probably  encounter  little 
difficulty  moving  between  southeastern 
Quebec  and  northern  Maine  because 
habitat  is  continuous. 

Based  on  an  analysis  of  cover  types 
containing  most  of  the  lynx  occurrences, 
McKelvey  et  al.  (2000b)  determined 
that,  at  the  broad  scale,  most  lynx 
occurrence  records  in  the  Northeast 
were  found  within  the  broadly 


described  "Mixed  Forest-Coniferous 
Forest-Tundra"  cover  type.  This  habitat 
type  occurs  along  the  northern 
Appalachian  Mountain  range  from 
southeastern  Quebec,  western  New 
Brunswick,  and  western  Maine,  south 
through  northern  New  Hampshire  This 
habitat  type  becomes  naturally 
fragmented  and  begins  to  diminish  to 
the  south  and  west,  with  a  disjunct 
segment  running  north-south  through 
Vermont,  and  a  patch  of  habitat  in  the 
Adirondacks  of  northern  New  York 
(McKelvey  et  al.  2000b). 

Hoving  (2001)  modeled  lynx  habitat 
across  all  ownerships  for  the  Northeast 
region,  including  Canada  south  of  the 
St.  Lawrence  River.  Hoving  (2001) 
found  that  lynx  are  most  likely  to  occur 
in  areas  with  deep  snow  (greater  than 
268  cm  (105  in)  mean  aimual  snowfall) 
and  relatively  little  deciduous  cover. 
Based  on  this  model,  potential  lynx 
habitat  is  concentrated  on  Quebec's 
Gaspe  Peninsula  and  northwestern  New 
Brunswick  extending  into  northern 
Maine.  The  majority  of  lynx  habitat  in 
this  region  is  found  in  Canada;  only 
sixteen  percent  of  this  area  is  in  the 
United-States.  Based  on  this  analysis, 


there  is  little  lynx  habitat  in  the 
northeastern  United  States  outside  of 
Maine  (Hoving  2001).  In  the  United 
States,  the  amoimt  of  potential  lynx 
habitat  where  there  is  a  50  percent  or 
greater  probability  of  lynx  occurrence  in 
this  region  is  roughly  13,501  km^  (5,177 
mi?)  (Table  1)  (C.  Hoving,  University  of 
Maine,  pers.  comm.  2003).  Maine  has 
approximately  12,300  km?  (4,700  mi?) 
of  potential  lynx  habitat.  New 
Hampshire  has  1.000  km?  (400  mi?), 
Vermont  has  11  km?  (4  mi?),  and  New 
York  has  190  km?  (73  mi?)  (C.  Hoving, 
pers.  comm.  2003). 

Maine-Lynx  have  been  documented  in 
Maine  since  the  1800s,  although 
accounts  are  irregular  and  anecdotal  for 
some  time  periods  (Hoving  2001 ;  R. 
Joseph,  U.S.  Fish  and  Wildlife  Service, 
in  litt.  1999).  Lynx  occurrences  have 
been  fairly  consistent  since  the  1950s 
(Hoving  2001;  R.  Joseph,  in  litt.  1999). 
Historical  accounts  provide  evidence  of 
the  reproduction  and  persistence  of  lynx 
in  several  northern  and  western 
townships  (Hoving  2001;  R.  Joseph,  in 
litt.  1999).  Since  1999,  intensive  lynx 
research  in  northern  Maine  has  resulted 
in  30  different  lynx  radio-collared,  and 
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l|7  litters  with  37  kittrais,  documented 
in  the  SOO-km^  (100-mi2)  study  area 
(Maine  Department  of  hdand  Fisheries 
and  Wildlife  2003;  G.  Matula,  in  litt. 
2003),  demonstrating  the  current 
existence  of  a  resident  population. 

Lynx  habitat  in  Maine  is  considered 
to  be  of  high  quaUty  at  this  time.  The 
quantity  of  boreal  forest  that  can 
potentially  support  lynx  in  Maine  has 
not  changed  substantially  in  the  past 
100  years  (G.  Matula,  in  litt.  2003). 
Extensive  clear  cutting  to  salvage 
diseased  trees  in  the  1970s  and  1980s 
resulted  in  large  amoimts  of  the  forest 
presently  in  a  stage  of  regeneration  that 
is  optimal  for  snowshoe  hares  (Hoving 
2001;  Homyack  2003,  Krohn  2003;  G. 
Matula,  in  litt.  2003).  Snowshoe  hare 
densities  are  high  (1.6-2.4  hares  per 
hectare  (ha)  (4.0-5.9  per  acre  (ac)))  in 
these  regenerating  stands  (Homyack 
2003;  G.  Matula,  in  litt.  2003).  As  a 
result,  lynx  numbers  have  increased  in 
response  to  improved  habitat  conditions 
and  increased  snowshoe  hare 
populations.  In  a  300-km2  (lOO-mi^) 
study  area  in  northern  Maine,  the 
preliminary  estimate  of  lynx  density  in 
fall  2002  was  4.4  lynx  per  100  km^  (11.4 
per  100  mi2)  (G.  Matula,  in  litt.  2003). 
Based  on  preliminary  analyses,  lynx 
home  ranges  in  this  study  area  average 
52  km2  (20  mi2)  for  females  and  70  km^ 
(27  mi2)  for  inales  (G.  Matula,  in  litt. 
2003);  these  relatively  small  home 
ranges  are  likely  an  indication  of  high 
habitat  quality  with  abundant  snowshoe 
hares.  Coincidentally,  these  optimal 
habitat  conditions  occur  during  a  period 
when  hares  and  lynx  should  be  at  a 
cyclic  high,  although  evidence  of  hare 
population  cycles  are  less  clear  in  this 
region.  Maine's  lynx  numbers  are 
expected  to  fluctuate  in  concert  with 
hare  population  fluctuations. 

New  Hampshire— Although  habitat  in 
New  Hampshire  is  contiguous  with  that 
in  Maine,  the  amoimt  of  ciurent  or 
historical  lynx  habitat  in  New 
Hampshire  is  much  less  than  in  Maine. 
Recent  modeling  predicted 
approximately  1,000  km^  (400  mi^) 
(Hoving  2001;  C.  Hoving,  pers.  comm. 
2003).  Most  of  the  lynx  records  are  from 
harvest  that  occurred  in  the  1930s, 
ranging  from  1  to  20  per  year  (Brocke  et 
al.  1993,  McKelvey  et  al.  2000b). 
Between  1940  and  1964.  lynx  harvests 
were  lower,  ranging  bom  0  to  3  lynx 
trapped  per  year.  For  11  of  these  24 
years,  the  harvest  was  zero  (McKelvey  et 
al.  2000b).  The  trapping  season  was 
closed  in  1964  in  response  to  apparent 
dechnes  in  lynx  abundance  reflected  in 
harvest  returns  (Siegler  1971;  Silver 
1974;  Litvaitis  et  al.  1991).  Since  the 
1960s,  reports  of  lynx  in  New 
Hampshire  have  been  rare;  only  two 


reports  exist  from  the  1990s  (M.  Amaral, 
U.S.  Fish  and  Wildlife  Service,  in  UtL 
1999).  Although  there  are  no  records  of 
lynx  breeding  in  New  Hampshire,  based 
on  regular  harvest  reports  from  the  past 
and  connectivity  with  habitats  in  Maine 
where  resident  lynx  occur,  we  believe 
that  a  small  resident  lynx  population 
historically  occurred  in  New  Hampshire 
but  no  longer  exists.  However, 
dispersers  likely  still  occur  in  New 
Hampshire  because  of  its  coimectivity 
with  Maine;  lynx  have  recently  been 
documented  in  Maine  near  the  New 
Hampshire  border  (M.  McCollough, 
pers.  conun.  2003). 

Vermont — Little  boreal  forest  exists 
currently  or  historically  in  Vermont  and 
what  habitat  exists  is  isolated  from  that 
in  New  Hampshire  (W.  Laroche. 
Vermont  Department  of  Fish  and 
Wildlife,  in  litt.  2003).  Only  four 
verified  records  of  lynx  exiit  for 
Vermont  (McKelvey  et  al.  2000b;  W. 
Laroche,  in  litt.  2003).  There  is  no 
evidence  lynx  reproduction  ever  ' 
occurred  in  Vermont.  In  the  Green 
Mountain  National  Forest,  all  potential 
lynx  habitat  occiu-s  in  small  patches  that 
are  not  large  enough  to  support  a  lynx; 
bobcats  are  present  throu^out  these 
areas  (P.  Brewster,  Green  Mountain  and 
Finger  Lakes  National  Forests,  in  litt. 
2000),  evidence  that  these  areas  are  not 
suitable  for  lynx.  Hoving's  (2001)  model 
predicts  only  approximately  11  km^  (4 
mi2)  of  potential  lynx  habitat  in 
Vermont  (C.  Hoving,  pers.  comm.  2003). 
Based  upon  the  limited  amount  and 
dispersed  nature  of  suitable  habitat,  we 
conclude  lynx  have  occurred  in 
Vermont  as  dispersers  that  have  never 
estabhshed  resident  populations.  It  is 
still  possible  for  lynx  to  disperse  to 
Vermont. 

New  York— An  "island"  of  boreal 
forest  exists  both  historically  and 
currently  in  the  Adirondack  Mountains 
of  New  York.  A  resident  lynx 
population  reportedly  occurred  in  the 
northern  region  of  New  York, 
particularly  in  the  Adirondack 
Mountains,  but  it  was  considered 
extirpated  by  1900  (Brocke  1982. 
McKelvey  et  al.  2000b).  However,  there 
are  23  verified  lynx  occiurences  since 
1900,  primarily  from  the  Adirondack 
Mountains  (McKelvey  et  al.  2000b).  The 
most  recent  verified  record  was  from 
1973  (McKelvey  et  al.  2000b),  which 
correlates  to  an  extreme  cyclic 
population  high.  Habitat  and  prey 
conditions  were  deemed  suitable  for  a 
lynx  reintroduction  in  1989-1991 
(Brocke  1982).  The  reintroduction  was 
imsuccessful  in  establishing  a 
population.  Hoving's  2001  model 
predicted  approximately  190  km^  (73 
mi2)  of  potential  Ijmx  habitat  in  New 


York  (C.  Hoving,  pers.  comm.  2003),  an 
area  only  sUghtly  larger  than  the  average 
home  range  of  a  single  male  lynx.  The 
boreal  forest  in  New  York  is  protected 
as  Adirondack  State  Park  and  much  of 
the  forest  is  mature  without  the 
understory  necessary  to  support  a 
snowshoe  hare  population  capable  of 
sustaining  lynx  (G.  Batcheller.  New 
York  State  Division  of  Fish.  Wildlife 
and  Marine  Resources,  pers.  comm. 
2003).  It  appears  habitat  quality  is 
marginal.  We  conclude  that  a  resident 
population  may  have  existed  in  New 
York  prior  to  1900;  however,  records  of 
lynx  since  1900  are  of  dispersers. 
Northeast  Siunmary — As  it  did 
historically,  the  boreal  forest  of  the   • 
Northeast  continues  to  exist  primarily  in 
Maine  where  habitat  is  ciurently 
optimal  and  a  resident,  breeding 
population  of  lynx  continues  to  exist. 
Maine's  lynx  population  is  currently 
much  larger  than  we  knew  at  the  time 
of  the  final  rule  in  2000  and  habitat  is 
directly  connected  to  substantive  lynx 
populations  and  habitat  in  southeastern 
Quebec  and  New  Brunswick.  The 
potential  exists  for  lynx  to  occin  in  New 
Hampshire  because  of  its  direct 
connectivity  with  Maine  and  we 
presmne  they  currently  occiu-  there. 
Lynx  in  Vermont  have  always  existed 
solely  as  dispersers.  Lynx  occurring  in 
New  York  since  1900  have  been 
dispersers. 

Great  Lakes 

At  the  time  of  the  final  listing  rule  for 
lynx,  the  coarse-scale  vegetation 
description,  "mixed  deciduous- 
coniferous  forest"  was  used  to 
characterize  potential  lynx  habitat  in  the 
Great  Lakes  Region  because  it 
encompassed  88  percent  of  lynx 
occurrence  records  in  this  region 
(McKelvey  et  al.  2000b).  As  mapped 
(Bailey  1998,  McKelvey  et  al.  2000b), 
the  mixed  deciduous-coniferous  forest 
covers  an  extensive  area  in  the  western 
Great  Lakes  region,  primarily  in 
northeastern  Minnesota,  northern 
Wisconsin,  and  the  western  portion  of 
Michigan's  upper  peninsula,  giving  the 
appearance  of  a  large  expanse  of 
continuous  boreal  forest  and  creating 
the  expectation  of  resident  lynx 
populations  throughout  this  large  area. 

However,  this  broad  vegetation 
description  encompasses  large  areas  that 
are  not  lynx  habitat,  particularly  in 
Wisconsin  (Wisconsin  Department 
Natural  Resources,  in  Utt.  2003).  As  can 
be  seen  in  maps  of  Early  Settlement 
Vegetation,  historically  spruce  and  fir 
(the  predominant  type  of  trees  in  the 
boreal  forest)  were  most  abundant  in 
northeastern  Minnesota,  which  is 
contiguous  with  boreal  forest  in  Ontario, 
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Canada,  whereas  in  Michigan  and 
especially  Wisconsin,  spruce  and  fir 
were  limited  to  scattered  patches  (Great 
Lakes  Ecological  Assessment  no  date, 
Mladenoff  no  date,  Wisconsin 
Department  Natural  Resources,  in  litt. 
2003).  Therefore,  within  the  Great  Lakes 
region,  potential  lynx  habitat  has  always 
been  most  abimdant  in  northeastern 
Minnesota. 

An  accurate  estimate  of  the  amount  of 
potential  lynx  habitat  for  all  ownerships 
in  the  Great  Lakes  region  was  not 
available  to  us.  The  majority  of  potential 
lynx  habitat  in  this  region  is  in 
northeastern  Minnesota  under  Federal 
ownership,  although  we  cannot  say 
precisely  how  much  because  we  do  not 
have  acreages  of  lynx  habitat  on  non- 
Federal  lands.  In  the  Great  Lakes  region, 
as  cinrently  mapped  there  are 
approximately  18.000  km ^  (7,000  mi-) 
of  potential  lynx  habitat  on  National 
Forest  lands  (Table  1).  This  estimate 
includes  National  Forest  lands  in 
Minnesota  and  Michigan's  Upper 
Peninsula.  There  is  no  potential  lynx 
habitat  on  National  Forest  lands  in 
Wisconsin  (Weiland  2002). 

Minnesota — As  was  true  historically, 
northeastern  Minnesota  continues  to 
support  a  substantial  amount  of 
transitional  boreal  forest  (roughly 
estimated  at  12.500  km  -  (4.800  mi  -))  in 
a  more  evenly  distributed  pattern  rather 
than  in  small  patches  (Great  Lakes 
Ecological  Assessment  no  date, 
Wisconsin  Department  Natural 
Resources,  in  litt.  2003).  In  Minnesota, 
the  deepest  snows  occin  in  the 
northeast  comer  of  the  State  (Minnesota 
Department  Natural  Resources  in  litt. 
1998).  Most  of  northeastern  Minnesota 
is  under  Federal  ownership,  primarily 
in  the  Superior  National  Forest 
(Minnesota  Department  Natural 
Resources,  in  htt.  2003). 

Minnesota  provides  a  good  example 
of  the  problems  in  assessing  the  status 
of  lynx  because  of  the  complexity  of 
lynx  cycles  and  the  difficulty  in 
interpreting  historical  lynx  occiurence 
data.  As  a  result,  scientists  have  debated 
whether  lynx  in  Minnesota  are  members 
of  a  long-term  resident  population  or    • 
dispersers  from  Canada  that  do  not 
establish  a  resident  population  in  the 
State  (McKelvey  et  al.  2000b;  R.  Sando, 
Minnesota  Department  of  Natinal 
Resources,  in  litt.  1998).  Minnesota  has 
a  substantial  number  of  historic  lynx 
reports,  primarily  trapping  records 
(McKelvey  et  al.  2000b),  as  expected 
because  of  the  direct  connectivity  of  the 
boreal  forest  in  northeastern  Minnesota 
with  that  of  Ontario,  Canada,  where 
Ijnox  occur.  Harvest  and  bounty  records 
for  Minnesota  are  available  since  1930. 
Approximate  10-year  cycles  are 


apparent  in  the  data,  with  highs  in  the 
lynx  cycle  in  1940.  1952,  1962,  and 
1973  (Henderson  1978;  McKelvey  et  al. 
2000b).  During  a  47-year  period  (1930- 
1976),  the  Minnesota  lynx  harvest  was 
substantial,  ranging  from  0  to  400  per 
year  (Henderson  1978).  These  harvest 
returns  for  Minnesota  are  believed  to  be 
driven  by  immigration  from  Canada 
(Henderson  1978;  Mech  1980;  McKelvey 
et  al.  2000b;  M.  DonCarlos,  Minnesota 
Department  of  Natvural  Resources  in  litt. 
1994).  Outside  of  harvest  data.  76 
additional  verified  lynx  records  exist  for 
Minnesota  before  2001  (McKelvey  et  al. 
2000b). 

Reproduction  and  maintenance  of 
home  ranges  by  lynx  were  documented 
in  the  early  1970s  (Mech  1973,  1980), 
potential  evidence  of  the  presence  of  a 
resident  population.  But  this  may  have 
been  an  artifact  of  the  early  1970s  being 
a  period  of  an  extreme  pe^  in  the 
population  cycle  in  Canada.  Records  of 
lynx  in  Minnesota  have  been  rare  in  the 
past  2  decades;  there  were  only  3 
verified  records  of  lynx  in  Minnesota  in 
the  1990s  (M.  DonCarlos,  in  litt.  1994). 

Individuals  knowledgeable  about  lynx 
and  snowshoe  hares  suggest  that  fires 
and  logging  created  early  successional 
forests  that  were  conducive  to  abundant 
hare  populations  in  northern  Minnesota 
in  the  first  half  of  the  20th  century  (S. 
Loch,  in  litt.  2003),  resulting  in  the  high 
numbers  of  lynx  recorded  dining  that 
time.  In  contrast,  snowshoe  hare 
numbers  were  exceptionally  low  in  the 
1980s  through  the  1990s  (S.  Loch,  in  litt. 
2003),  likely  explaining  the  scarcity  of 
lynx.  Based  on  surveys  in  northern 
Minnesota,  snowshoe  hare  numbers  are 
currently  high  (J.  Erb,  Minnesota 
Department  of  Natural  Resources,  in  litt. 
2003). 

In  the  past  3  years  there  have  been  62 
verified  reports  of  lynx  in  northeastern 
Minnesota,  6  of  which  provided 
evidence  of  reproduction  (usually  visual 
observations  of  kittens  accompemying  an 
adult)  (Minnesota  Department  of 
Natural  Resources,  in  litt.  2003;  S.  Loch, 
in  litt.  2003);  it  is  assumed  some  of 
these  reports  are  of  the  same  animal  or 
family  group  so  the  actual  number  of 
animals  is  likely  lower.  This  dramatic 
increase  in  reports  corresponds  with  a 
cyclic  population  high  directly  adjacent 
in  Ontario  (S.  Loch,  in  litt.  2003). 
Research  has  been  initiated  that  will 
help  determine  whether  these  animals 
are  members  of  an  established  resident 
population  in  Minnesota  or  if  these 
animals  fail  to  persist  when  the  cyclic 
population  high  recedes  (University  of 
Mimiesota,  in  litt.  2002). 

Lynx  presence  in  Minnesota  is  an 
artifact  of  the  international  border 
between  Canada  and  the  United  States 


artificially  splitting  the  lynx  range  in 
this  area  into  two  pieces  of  a  whole  that 
exists  primarily  in  adjacent  Ontario, 
highlighting  a  phenomenon  that  occurs 
with  differing  magnitude  all  along  the 
international  border  where  lynx  habitat 
occm«  on  both  sides  of  the  border.  It 
appears  the  Ontario  lynx  population 
sometimes  expands  and  occupies 
northeastern  Minnesota  and  sometimes 
it  contracts  and  lynx  recede  from 
Miimesota.  As  a  result,  northeastern 
Minnesota  may  not  always  support 
lynx.  However,  we  conclude  that 
northeastern  Minnesota  often  supports  a 
resident  lynx  population  because  there 
is  ample  boreal  forest  habitat  directly 
connected  with  that  in  Ontario,  there  is 
a  high  number  of  historic  lynx  records, 
evidence  of  lynx  reproduction  and 
cyclically  abundant  snowshoe  hares. 

Wisconsin — The  mapping  of 
Wisconsin  shows  the  discrepancy  that 
can  occur  between  broad-scale 
vegetation  mapping  and  more  precise 
vegetation  maps.  Maps  of  the  early 
vegetation  of  Wisconsin  delineate  only 
small  patches  of  boreal  forest  primarily 
along  the  shore  of  Lake  Superior  in 
extreme  northern  Wisconsin  (Mladenoff 
no  date;  Wisconsin  Department  Natural 
Resources,  in  litt.  2003;  S.  Hassett,  in 
litt.  2003)  compared  to  one  third  of  the 
State  being  mapped  as  mixed 
deciduous-coniferous  forest  as  broadly 
classified  by  Bailey  (1998)  (McKelvey  et 
al.  2000b).  Therefore,  it  is  clear  that 
historically  in  Wisconsin  there  actually 
was  very  little  boreal  forest  and,  as  a 
result,  little  potential  lynx  habitat 
(Mladenoff  no  date;  S.  Hassett,  in  litt. 
2003;  Wisconsin  Department  Natural 
Resources,  in  litt.  2003).  Where 
appropriate  lynx  forest  types  do  occur 
in  Wisconsin,  historic  snow  conditions 
have  not  been  optimal  for  lynx  (Weiland 
2002).  This  habitat  is  more  appropriate 
for  bobcats,  which  are  common  and 
well-distributed  in  northern  Wisconsin 
(S.  Hassett.  in  litt.  2003).  As  a  result,  no 
lynx  habitat  was  mapped  on  U.S.  Forest 
Service  lands  in  Wisconsin  because  of  a 
lack  of  appropriate  habitat  and  snow 
depth  to  support  lynx  (Weiland  2002). 

Verified  reports  of  lynx  in  Wisconsin 
are  limited  (29  records  from  1870  to 
1992)  (McKelvey  et  al.  2000b);  16  of 
these  reports  are  associated  with 
unprecedented  cyclic  highs  that 
occurred  throughout  Canada  in  the  early 
1960s  and  1970s,  hi  1992.  two  lynx 
mortalities  were  reported  (Wydeven 
1993;  C.  Pils.  in  litt.  1994).  No  sign  of 
lynx  has  been  foimd  during  extensive 
snow  track  sinveys  in  potential  lynx 
habitat  in  northern  Wisconsin  over  the 
past  4  years  (S.  Hassett.  in  litt.  2003). 
There  are  no  records  of  lynx  breeding  in 
Wisconsin. 
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I  Because  Wisconsin  always  has  had  a 
limited  amount  of  boreal  forest  habitat, 
marginal  snow  conditions  for  lynx,  and 
no  evidence  of  reproduction,  we  concur 
with  Thiel  (1987)  that,  historically, 
Wisconsin  has  not  supported  a 
permanent,  self-sustaining  lynx 
population;  rather,  lynx  presence  is 
associated  with  cyclic  lynx  population 
fluctuations  in  Canada.  We  conclude 
that  any  Ijrnx  found  in  Wisconsin  are 
dispersers,  not  residents. 

Michigan — Michigan's  Upper 
Peninsula  supports  boreal  forest,  and 
lynx  habitat  has  been  mapped  on  U.S. 
Forest  Service  lands  in  the  Upper 
Peninsula  (Great  Lakes  Ecological 
Assessment  no  date;  J.  Trick,  U.S.  Fish 
and  Wildlife  Service,  pers.  comm. 
2003).  Beyer  et  al.  (2001)  suggested 
habitat  in  the  Upper  Peninsula  is 
limited.  Additionally,  Lake  Superior 
nearly  isolates  the  Upper  Peninsula  * 
from  source  lynx  populations  in 
Canada,  limiting  the  number  of  animals 
available  to  successfully  establish  a 
population.  The  majority  of  occurrences 
are  on  the  eastern  part  of  the  Upper 
PCTiinsula  where  the  largest  patch  of 
boreal  forest  historically  occurs  (Great 
Lakes  Ecological  Assessment  no  date) 
and  which  is  the  shortest  distance  (lynx 
can  cross  the  St.  Mary's  River)  from  lynx 
populations  in  Ontario,  Canada.  Beyer 
et  al.  (2001)  documented  39  verified 
records  of  lynx  from  Michigan's  Upper 
Peninsula  between  1940  and  1997. 
Twenty-seven  of  these  records  correlate 
with  an  extreme  cyclic  high  in  Canada 
in  the  early  1960s  (Beyer  et  al.  2001). 
McKelvey  et  al.  (2000b)  foimd  44 
verified  records  Statewide  from  the  mid 
1800s  until  1983  (Harger  1965; 
McKelvey  et  al.  2000b).  The  Lower 
Peninsula  naturally  had  very  little 
"boreal  habitat  (Great  Lakes  Ecological 
Assessment  no  date)  and  was  even  more 
isolated  from  source  lynx  populations  in 
Canada  by  Lakes  Huron  and  Michigan. 
Six  records  exist  for  Michigan's  lower 
peninsula,  all  from  1917  or  earlier 
(Harger  1965;  McKelvey  et  al.  2000b). 
There  is  no  evidence  of  lynx 
reproduction  in  Michigan  (Beyer  et  al. 
2001).  Beyer  et  al.  (2001)  concluded  a 
resident  lynx  population  does  not  occur 
in  the  Upper  Peninsula  and  that 
dispersers  occiuf  only  occasionally. 

We  include  Michigan's  Upper 
Peninsula  within  the  range  of  lynx 
because  it  supports  some  boreal  forest 
and  periodically  lynx  have  been  present 
but  we  conclude  that  limited  number  of 
lynx  occurrences  did  not  constitute  a 
resident  population  but  were  dispersers. 
We  do  not  include  Michigan's  Lower 
Peninsula  because  the  few  historic 
reports  of  lynx  were  in  non-lynx  liabitat. 


Great  Lakes  Summary — We  conclude 
that  northeastern  Minnesota  has 
historically  supported  and  currently 
supports  a  resident  lynx  population, 
based  on  the  number  of  lynx  records, 
evidence  of  reproduction,  and  the 
presence  of  boreal  forest  contiguous 
with  occupied  habitat  in  Ontario. 
Currently,  there  are  many  more  lynx  in 
northeastern  Minnesota  than  we  knew 
of  at  the  time  of  the  final  rule  in  2000. 
We  conclude  records  of  lynx  in 
Wisconsin  and  Michigan  constitute 
dispersing  animals,  rather  than 
individuals  from  resident  populations, 
based  on  the  lack  of  evidence  of 
reproduction,  lack  of  connectivity  with 
suitable  habitat,  and  limited  amount  of 
habitat. 

Northern  Rocky  Mountains/Cascades 
In  this  region,  the  majority  of  lynx 
occurrences  «re  associated  with  the 
"Rocky  Moimtain  Conifer  Forest"  in  the 
Rocky  Mountains  of  Montana,  Idaho, 
eastern  Washington,  and  Utah,  and  the 
Cascade  Moimtains  in  Washington  and 
Oregon.  The  boreal  forest  of  northern 
Washington,  northern  Montana,  and 
northern  Idaho  is  directly  contiguous 
with  that  in  adjacent  British  Columbia 
and  Alberta,  Canada.  In  this 
moimtainous  area,  lynx  habitat  occurs  at 
higher  elevations  and,  therefore,  is 
naturally  fragmented  by  topography  into 
island-like  patches  (McKelvey  et  al. 
2000b).  Lynx  cross  intervening 
landscapes,  made  up  of  shrub-steppe, 
grassland,  low-elevation  forested  or 
unforested  valleys,  and  in  some  cases, 
desert,  to  reach  these  habitat  "islands." 
We  combine  the  Northern  Rocky 
Moimtains  and  Cascades  together  for 
our  analysis  because  the  Cascades  and 
Northern  Rocky  Mountains  regions  are 
only  separated  by  the  Okanogan  River 
Valley  in  northern  Washington  and 
because  of  similar  conditions  in  both 
regions.  Additionally,  the  Cascades 
alone  supports  the  smallest  amoimt  of 
lynx  habitat  in  the  contiguous  United 
States.  Approximately  99  percent  of  the 
lynx  habitat  in  the  Cascades  was 
estimated  to  occiu  on  National  Forest 
lands  (U.S.  Forest  Service  and  Bureau  of 
Land  Management  1999);  based  on 
cxurent  mapping  there  are  nearly  6,000 
km2  (2,300  mi2)  of  lynx  habitat  on 
National  Forest  lands  in  the  Cascades 
(Table  1).  By  contrast,  the  Northern 
Rocky  Mountains  alone  support  the 
largest  amount  of  lynx  habitat  in  the 
contiguous  United  States. 
Approximately  67  percent  of  the  lynx 
habitat  in  the  Northern  Rocky 
Mountains  was  estimated  to  occur  on 
National  Forest  lands  (U.S.  Forest 
Service  and  Bureau  of  Land       .    i. 
Maoagetaent  1999),  and  based  dnis'-       r: 


current  mapping  there  are  nearly  96,000 
km2  (37,000  mi^)  of  lynx  habitat  just  on 
National  Forest  lands  in  the  Northern 
Rocky  Mountains  (Table  1).  The 
relatively  small  size  and  close  proximity 
of  the  lynx  habitat  in  the  Cascades  to 
that  in  the  Northern  Rocky  Mountains 
further  supports  considering  both  areas 
as  one. 

The  majority  of  lands  within  the 
mountain  ranges  in  this  region  are 
under  Federal  ownership, 
predominantly  as  National  Forest  lands. 
As  a  result,  within  this  region  a  large 
amount  of  lynx  habitat  is  found  on 
Federal  lands;  as  currently  mapped, 
there  are  approximately  89,841  km^ 
(34,688  mi2)  of  lynx  habitat  on  National 
Forest  land  in  the  Northern  Rockies  and 
5,949  km2  (2,297  mi^)  of  lynx  habitat  on 
National  Forest  lands  in  the  Cascades; 
approximately  1,300  km^  (490  mi^)  on 
BLM  lands;  approximately  2,900  km^ 
(1,100  mi2)  in  Yellowstone  National 
Park;  and  approximately  1,100  km^  (430 
mi2)  in  Glacier  National  Park  (Table  1). 
Estimates  of  the  quantity  of  lynx  habitat 
were  not  available  for  all  National  Park 
Service  units  in  this  region. 

Washington — Washington  has  a  long 
record  of  verified  Ijmx  occurrences  over 
the  past  centiuy.  Resident  lynx 
populations  were  historically  found  in 
the  northeast  and  north-central  regions 
and  along  the  east  slope  of  the  Cascade 
Moimtains  (McKelvey  et  al.  2000b, 
Stinson  2001).  There  are  a  few  historic 
records  of  lynx  in  the  southern  part  of 
the  Cascades  in  Washington  near  Mt. 
Adams  (Stinson  2001).  Trapping  data 
kept  since  1961  reflect  cyclic  patterns 
(McKelvey  et  al.  2000b).  The  largest 
harvests  were  taken  in  1969-1970  (31 
lynx).and  1976-1977  (39  lynx) 
(Washington  Department  of  Wildlife 
1993).  Results  of  snow  track  surveys, 
remote  cameras,  and  DNA  surveys  show 
that  lynx  continue  to  occupy  north- 
central  and  northeast  Washington  (Base 
and  Zender  2001;  Stinson  2001;  Aubry 
et  al.  2002;  B.  Maletzke,  Okanagon 
National  Forest,  in  litt.  2003;  K. 
McKelvey,  in  litt.  2003).  Recent  records 
of  lynx  reproduction  also  exist  for 
Washington  (Stinson  2001;  B.  Maletzke, 
in  litt.  2003).  We  conclude  resident  lynx 
populations  continue  to  exist  in 
Washington. 

Oregon — There  is  no  evidence  that  a 
resident  lynx  population  ever  occurred 
in  Oregon  (Verts  and  Carraway  1998;  K. 
McKelvey  and  K.  Aubry,  Rocky 
Mountain  Research  Station,  in  litt. 
2001).  Only  12  verified  records  of  lynx 
exist  for  Oregon  for  the  past  century 
(Verts  and  Carraway  1998,  McKelvey  et 
al.  2000b).  The  majority  of  these  records 
are  from  marginal  or  non-lynx  liabitats 
and  correlate  with  cyclic  highs  in 
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northern  lynx  populations  (Verts  and 
Carraway  1998;  K.  McKelvey  and  K. 
Aubry,  Rocky  Mountain  Research 
Station,  in  litt.  2001).  We  do  not 
consider  compilations  of  anecdotal 
reports  of  Ijoix  in  Oregon  reliable  for  the 
reasons  described  by  McKelvey  and 
Aubry  (Rocky  Mountain  Research 
Station,  in  litt.  2001).  Habitats  in  Oregon 
that  are  potentially  suitable  for  lynx  are 
naturally  isolated  from  occupied 
habitats  in  Washington  and  Idaho. 
There  are  no  records  of  lynx 
reproduction  in  Oregon.  Based  on  the 
limited  verified  records  of  lynx,  lack  of 
evidence  of  lynx  reproduction, 
frequency  of  occurrences  in  atypical 
habitat,  and  the  correlations  of  such 
occiurences  with  cyclic  highs,  we 
believe  that  lynx  occiu  in  Oregon  as 
dispersers  that  have  never  maintained 
resident  populations. 

Idaho — According  to  Rust  (1946), 
lynx  were  not  abundant  but  were 
distributed  throughout  northern  Idaho 
in  the  early  1940s,  occurring  in  8  of  the 
10  northern  and  north-central  counties. 
McKelvey  et  al.  (2000b)  located  a 
number  of  lynx  specimen  records  from 
Idaho  collected  during  the  early  1900s. 
Between  1960  and  1991,  35  verified 
records  exist  for  Idaho,  with  13  of  these 
from  1982  to  1991  (McKelvey  et  al. 
2000b).  Lynx  reports  in  Idaho  have  been 
few  in  the  past  20  years.  The  Idaho 
Conservation  Data  Center  (2003)  has 
four  reports  since  2000,  and  a  Ijnix  was 
confirmed  by  DNA  evidence  on  the 
Boise  National  Forest  (K.  McKelvey,  in 
litt.  2003).  Because  past  records  of  lynx 
in  northern  and  north-central  Idaho  are 
common  and  boreal  forest  in  Idaho  is 
contiguous  with  boreal  forest  in 
Washington,  Montana,  and  British 
Coliunbia.  Canada,  where  resident  lynx 
populations  are  known  to  exist.  We 
conclude  that  lynx  continue  to  be 
present  in  northern  and  north-central 
Idaho,  which  have  the  capacity  to 
support  a  resident  population. 

Montana — In  Montana,  numerous 
historic  and  ciurent  lynx  records  exist 
throughout  the  Rocky  Mountain  Conifer 
Forest  in  the  western  part  of  the  State 
(McKelvey  et  al.  2000b;  P.  Graham, 
Montana  Department  of  Fish,  Wildlife, 
and  Parks,  in  litt.  1998).  Montana's 
harvest  records  since  the  1950s  reflect 
cyclic  lynx  populations  (McKelvey  et  al. 
2000b).  Since  Montana  started 
accurately  recording  lynx  harvest  in 
1977,  Montana's  largest  lynx  harvests 
occurred  in  both  1979  and  1984  when 
62  lynx  were  taken  each  season 
(McKelvey  et  al.  2000b;  B.  Giddings, 
Montana  Department  of  Fish,  Wildlife, 
and  Parks,  in  fitt.  1994).  Harvest 
records,  winter  track  surveys  conducted 
since  1990/1991,  and  trapper  logbooks. 


led  Montana  Department  of  Fish, 
Wildlife,  and  Parks  to  conclude  that  the 
State's  lynx  population  is  distributed 
throughout  what  it  determined  to  be 
"predicted  l)mx  habitat"  (P.  Graham, 
Montana  Fish,  Wildlife  and  Parks,  in 
litt.  1998).  Snow  track  surveys  have 
dociunented  lynx  tracks  throughout  the 
range  in  western  Montana  (P.  Graham, 
in  litt.  1998).  Reproduction  is 
dociunented;  14  dens  were  located 
between  1999  and  2001  in  a  study  area 
in  northwestern  Montana  (Brainerd 
1985,  Squires  and  Ruggiero  2001).  In  " 
some  mountain  ranges  in  southwest 
Montana,  lynx  are  present  but  in 
apparently  low  numbers,  based  on 
recent  surveys  (Gehman  and  Robinson 
2000,  Squires  et  al.  2002).  We  conclude 
that  a  resident  population  of  lynx  is 
distributed  throughout  suitable  habitat 
in  the  northern  and  central  mountain 
ranges  in  western  Montana,  whereas  in 
the  mountains  in  southwestern 
Montana,  habitat  naturally  becomes 
more  marginal  (more  patchy  and  drier 
forest  types)  and  supports  dispersers 
more  often  than  resident  populations. 

Wyoming — Most  historical  and  recent 
records  of  Ijrnx  in  Wyoming  are  bom  the 
northwestern  moimtain  ranges  (Reeve  et 
al.  1986;  McKelvey  et  al.  2000b;  B. 
Wichers,  Wyoming  Game  and  Fish,  in 
litt.  2003).  McKelvey  et  al.  {2000b) 
foimd  only  30  verified  records 
Statewide  since  1856.  Lynx  reports  from 
Yellowstone  National  Park  have  always 
been  rare;  since  2001,  lynx  siu^ey 
efforts  in  the  Park  have  detected  one 
lynx  (Murphy  et  al.  2003).  In  west- 
central  Wyoming,  a  female  lynx  with 
kittens  was  documented  in  1998 
(Squires  and  Laurion  2000).  However, 
the  female  died  of  starvation  and  it  is 
presumed  the  kittens  also  died,  perhaps 
indicating  inadequate  habitat  and  prey 
base  (Squires  et  al.  2001).  A  male  l5aix 
was  radio-tracked  moving  long 
distances  from  its  home  range  in  west- 
central  Wyoming  and  into  Yellowstone 
National  Park  as  recently  as  2001 
(Squires  et  al.  2001).  It  is  possible,  based 
on  recent  evidence  of  reproduction,  that 
in  the  past  a  resident  lynx  population 
occurred  in  northwestern  Wyoming. 
However,  few  lynx  have  been  found 
diuing  several  recent  surveys.  We 
believe  this  is  because  the  habitat  is 
naturally  marginal  (more  patchy  and 
drier  forest  types)  and  less  capable  of 
supporting  snowshoe  hares  (B.  Wichers, 
in  litt.  2003),  and  is  farther  fi-om  source 
populations.  Therefore,  we  believe  lynx 
currently  in  Wyoming  are  dispersers 
and  that  the  habitat  may  not  be  able  to 
support  resident  populations. 

Utah — There  are  only  10  verified 
records  of  lynx  in  Utah  since  1916 , , 
(McKay  1991;  McKelvey  et  al.  2000h). 


Nearly  all  the  reliable  lynx  reports  are 
from  the  Uinta  Mountain  Range  along 
the  Wyoming  border  (JVIcKay  1991). 
Four  of  the  records  correlate  to  the 
cyclic  highs  of  the  1960s  and  1970s. 
Recent  DNA  results  dociunented  the 
presence  of  a  lynx  in  Utah  (McKelvey  in 
litt.  2003).  There  is  no  evidence  of  lynx 
reproduction  in  Utah.  We  conclude  that 
lynx  that  occiu*  in  Utah  are  dispersers 
rather  than  residents,  because  most  of 
the  few  existing  records  correspond  to 
cyclic  population  highs,  there  is  no 
evidence  of  reproduction,  and  boreal 
forest  habitat  in  Utah  is  remote  and  far 
from  soiuce  Ijnax  populations. 

Northern  Rocky  Mountains/Cascades 
Summary — In  siuiunary,  we  conclude 
that  the  Northern  Rocky  Mountains/ 
Cascades  Region  continues  to  support 
resident  lynx  populations  in  north- 
central  and  northeastern  Washington, 
westfem  Montana  and  likely  northern 
Idaho.  We  conclude  that  lynx  have 
always  occurred  as  dispersers  in  Oregon 
and  Utah.  In  northern  Wyoming  it 
appears  habitat  is  less  suitable  to 
support  resident  populations  and, 
therefore,  we  conclude  animals  in  this 
area  are  most  likely  dispersers. 

Southern  Rocky  Moimtains 

This  area  represents  the  extreme 
southern  edge  of  the  range  of  the  lynx. 
The  southern  boreal  forest  of  Colorado 
and  southeastern  Wyoming  is  isolated 
from  boreal  forest  in  Utah  and 
northwestern  Wyoming  by  the  Green 
River  Valley  and  the  Wyoming  basin 
(Findley  and  Anderson  1956  in 
McKelvey  et  al.  2000b).  These  habitats 
reduce  opportunities  for  emigration 
irom  the  Northern  Rocky  Moimtains/ 
Cascades  Region  and  Canada,  and  may 
isolate  lynx  in  the  Southern  Rocky 
Mountains  in  Colorado  and 
southeastern  Wyoming  (Halfpenny 
1982;  Koehler  and  Aubiy  1994). 
However,  the  potential  still  exists  for 
lynx  to  immigrate  to  the  southern  Rocky 
Mountains,  particularly  during  extreme 
cyclic  population  highs. 

As  in  the  Northern  Rocky  Mountains/ 
Cascades  region,  lynx  habitat  in  the 
Southern  Rocky  Mountain  region  occurs 
at  high  elevations  and,  therefore,  is 
naturally  Augmented  by  topography  and 
drier  south-  and  west-facing  slopes  into 
island-like  patches  rather  than 
expansive,  contiguous  blocks  (Ruediger 
et  al.  2000).  Accurate  estimates  of  the 
amount  of  lynx  habitat  on  all  land 
ovraerships  in  the  Southern  Rocky 
Mountain  region  are  not  available.  The 
only  estimate  of  lynx  habitat  on  all 
ownerships  was  based  on  coarse  maps 
of  vegetation  types  that  contained  the 
majority  of  lynx  occurrences;  based  on 
this  type  of  jgiapping.  it  was  roughly 
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estimated  that  there  were  27,000  km  2 
(10.300  mi  2 )  of  potential  lynx  habitat 
across  all  ownerships  in  this  region 
(U.S.  Forest  Service  and  Bureau  of  Land 
Management  1999).  All  of  this  habitat  is 
found  in  the  mountains,  which  are 
primarily  vmder  Federal  ownership 
(U.S.  Geological  Survey  1998).  In  the 
Southern  Rocky  Mountains  region,  as 
currently  mapped  there  are 
approximately  30,000  km 2  (12.000  mi  2) 
of  lynx  habitat  on  U.S.  Forest  Service 
lands  and  approximately  700  km  2  (280 
mi  2 )  on  BLM  lands  (Table  1)  (E. 
Johnston,  in  litt.  2003;  J.  Whitney,  in 
litl.  2003). 

'Colorado — The  montane  and 
subalpine  forest  ecosystems  in  Colorado 
are  naturally  highly  fragmented 
(Thompson  1994),  which  we  believe  has 
always  limited  the  potential  for  lynx. 
Most  historic  records  are  distributed 
among  the  northern  and  central 
mountain  ranges  in  Colorado  (McKelvey 
et  al.  2000,  Meaney  2002).  There  is  a 
great  deal  of  inconsistency  among 
historic  lynx  reports  for  Colorado 
(Meaney  2002);  as  a  result,  it  is  difficult 
to  interpret  historic  records  and  we 
question  some  of  the  numbers  reported. 
However,  based  on  available 
information,  Thompson  and 
Halfpenny's  (1989)  description  seems 
acciuate:  "it  is  unlikely  lynx  were  ever 
very  common  and  have  probably  existed 
as  discontinuous,  remnant 
populations,"  a  conclusion  that  is 
supported  by  the  State  of  Colorado  (T. 
Blickensderfer,  in  litt.  2003).  A  total  of 
22  positive  lynx  reports  exist  in  State 
records  since  the  late  1800s  (J.  Mumma, 
Colorado  Division  of  Wildlife,  in  litt. 
1998);  although  McKelvey  et  al.  (2000b) 
considered  only  17  of  these  records 
"verified."  The  last  verified  lynx 
specimens  were  taken  in  1973-1974 
(Hal^enny  et  al.  1982;  T. 
Blickensderfer,  in  litt.  2003);  which 
coincided  with  extreme  cyclic 
population  highs  that  occurred 
throughout  the  west  and  Canada.  No 
verified  records  of  lynx  exist  since  1974; 
however,  extensive  survey  efforts  have 
resulted  in  periodic  reports  of  lynx 
tracks  (Halfpenny  and  Miller  1981; 
Thompson  and  Halfpenny  1989; 
Anderson  1990;  Thompson  and 
Halfpenny  1991;  Andrews  1992;  Carney 
1993;  Fitzgerald  1994;  Colorado 
'Division  of  Wildlife  et  al.  1997;  T. 
Blickensderfer,  in  litt.  2003).  Based  on 
historic  lynx  records,  we  are  uncertain 
whether  Colorado  supported  a  small 
resident  lynx  population  that  may  have 
been  extirpated  or  whether  historic 
records  were  of  dispersers  that  arrived 
during  extremely  high  population 
cycles.  If  these  historic  records  did 


represent  resident  populations  rather 
than  solely  dispersing  animals  that 
emigrated  from  the  Northern  Rocky 
Moimtains/Cascades  or  Canada  that 
were  unable  to  sustain  persistent 
populations,  we  believe  a  viable  native 
resident  lynx  population  no  longer 
exists  in  Colorado.  We  believe  the  most 
likely  cause  for  the  loss  of  resident  lynx 
populations  in  Colorado  was  a  natiual 
process  because  lynx  in  this  region  are 
isolated  from  source  lynx  populations 
and  habitats.  Immigration  appears 
necessary  to  augment  and  maintain 
local  lynx  popidations,  especially  in 
transitional  habitats  at  the  southern 
margins  of  lynx  range.  The  distance  and 
isolation  of  this  region  from  source 
populations  outside  of  the  Southern 
Rocky  Mountains  severely  reduced,  if 
not  entirely  precluded,  the  immigration 
that  was  likely  riecessary  for  the  lynx 
population  of  this  region  to  sustain 
itself.  If  these  historic  records  were  of 
dispersers  that  arrived  when  there  were 
extremely  high  population  cycles,  it 
would  be  inappropriate  to  conclude 
these  populations  were  extirpated 
because  dispersers  can  continue  to 
arrive  in  these  areas  in  the  future. 

In  1997,  the  Colorado  Division  of 
Wildlife  in  cooperation  with  niunerous 
government  and  private  entities  began  a 
program  to  introduce  lynx  from  Canada 
and  Alaska  into  Colorado  in  an  effort  to 
reestablish  a  resident  lynx  population. 
In  1999  and  2000,  96  lynx  were  released 
into  in  Colorado  with  the  intention  of 
releasing  an  additional  186  lynx 
between  2003  and  2009  (T. 
Blickensderfer,  in  litt.  2003).  It  is  too 
early  to  determine  whether  this  effort 
will  be  successful  (T.  Blickensderfer,  in 
litt.  2003),  although  reproduction  has 
been  recently  documented  (T. 
Malmsbury,  in  litt.,  2003). 

Southeastern  Wyoming — Habitat  in 
southeastern  Wyoming  is  contiguous 
with  that  in  Colorado.  Records  from 
southeastern  Wyoming  are  scarce 
(Reeves  1986,  McKelvey  2000b).  The 
most  recent  record  is  from  the  Laramie 
Range  in  1963,  a  time  when  the  lynx 
population  cycle  was  at  an 
unprecedented  high.  The  core  of  lynx 
range  in  this  region  was  in  Colorado. 
Because  habitat  in  this  area  is  naturally 
marginal,  patchy,  and  less  suitable  for 
snowshoe  hares  (B.  Wichers,  in  litt. 
2003)  and  there  are  extremely  few 
historic  records  of  lynx  in  southeastern 
Wyoming  with  no  evidence  of  breeding, 
we  conclude  a  resident  population 
never  existed  in  southeast  Wyoming  and 
that  reports  of  lynx  were  of  dispersers. 

Southern  Rocky  Mountains 
Summary — We  are  imcertain  whether 
lynx  in  this  region  historically  occurred 
as  a  resident  population  or  if  historic 


records  were  of  periodic  dispersers.  We 
conclude  that  if  a  resident  lynx 
population  historically  occurred  in  the 
Southern  Rocky  Mountains,  then  this 
native  population  has  been  lost.  We 
surmise  the  primary  cause  for  the  loss 
of  this  population  was  its  natiu-al 
isolation  from  potential  source 
populations.  Although  habitats  in  the 
Southern  Rockies  are  far  from  source 
populations  and  more  isolated,  it  is  still 
possible  that  dispersers  could  arrive  in 
the  Southern  Rocky  Mountains  during 
extreme  highs  in  the  population  cycle. 
It  remains  to  be  seen  if  the  State  of 
Colorado's  reintroduction  program  will 
reestablish  a  resident  lynx  population. 

Habitat-Related  Threats  Analysis 

The  final  rule  discussed  the  factors 
affecting  lynx  habitat,  which  included 
human  alteration  of  the  distribution  and 
abundance,  species  composition, 
successional  stages,  and  connectivity  of 
forests,  and  the  resulting  changes  in  the 
forest's  capacity  to  sustain  lynx 
populations.  The  final  rule  noted  that 
two  important  human  influences  on 
snowshoe  hare  habitat  are  timber 
harvest  and  fire  suppression;  however, 
the  final  rule  acknowledged-that 
information  about  how  lynx  populations 
respond  to  these  specific  impacts  is 
limited.  Studies  of  lynx  and  snowshoe 
hare  have  documented  lynx  presence 
and  reproduction  and  snowshoe  hare 
abundance  in  a  variety  of  managed 
landscapes  (Apps  2000;  Squires  and 
Laurion  2000;  Squires  and  Ruggiero 
2001;  Stinson  2001;  Homyack  2003; 
Maine  Department  of  Inland  Fisheries 
and  Wildlife  2003;  Minnesota 
Department  of  Natural  Resources,  in  litt. 
2003;  G.  Matula,  in  htt.  2003;  Mills  and 
Griffin,  in  litt.  2003). 

In  the  final  rule  we  cited  calculations 
of  the  extent  of  lynx  habitat 
encompassed  in  certain  regions,  land 
ownerships,  and  land  management 
designations.  These  calculations  were 
provided  to  us  in  a  biological 
assessment  (U.S.  Forest  Service  and 
Biueau  of  Land  Management  1999). 
Because  these  calculations  were  based 
on  coarse  mapping  of  vegetation  types, 
they  overestimated  the  amount  of  lynx 
habitat  in  many  areas  (particularly  in 
the  Great  Lakes,  as  described  above)  and 
possibly  underestimated  it  in  other 
areas,  but  they  nonetheless  provided  a 
perspective  on  the  amount  of  lynx 
habitat  overall  and  the  proportions  in 
various  ownerships  and  land 
management  designations.  Since  the 
final  rule,  lynx  habitat  has  been  mapped 
on  Federal  lands  in  order  to  conduct 
analyses  imder  section  7  of  the  Act.  As 
a  result,  estimates  of  the  amoimt  of  lynx 
habitat  on  some  Federal  lands  are  more 
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accurate  than  in  the  1999  biological 
assessment  (U.S.  Forest  Service  and 
Bureau  of  Land  Management  1999;  S. 
Gniadek,  in  litt.  2003;  E.  Johnston,  in 
litt.  2003;  ].  Whitney,  Bureau  of  Land 
Management,  in  fitt.  2003).  Refined 
calculations  for  all  ownerships  were  not 
provided;  therefore  it  was  not  possible 
to  recalculate  the  information  in  the 
biological  assessment  for  the  purposes 
of  this  remanded  decision.  Nonetheless, 
for  the  Southern  Rocky  Mountains  and 
Northern  Rocky  Mountains/Cascades, 
we  believe  the  proportions  of  lynx 
habitat  provided  in  the  biological 
assessment  are  still  fairly  accurate  and 
useful  because  if  the  same  refinements 
and  mapping  that  occurred  on  National 
Forest  and  BLM  lands  were  applied  to 
non-Federal  lands  it  would  presumably 
result  in  similar  adjustments.  Therefore, 
in  this  analysis  we  will  use  the 
proportiotis  of  Federal  and  non-Federal 
lands  in  the  Northern  Rocky  Mountains/ 
Cascades  and  Southern  Rocky 
Mountains,  and  the  proportions  in 
either  developmental  or  non- 
developmental  management 
designations  for  the  Northern  Rocky 
Mountains/Cascades,  Southern  Rocky 
Mountains,  and  Great  Lakes  provided  in 
the  biological  assessment  and  used  in 
the  final  rule. 

In  all  regions  where  the  lynx  range  in 
the  contiguous  United  States,  timber 
harvest  and  its  related  activities  are  the 
predominant  land  use  affecting  lynx 
habitat.  The  final  rule  stated  that  timber 
harvest  and  associated  forest 
inanagement  can  be  benign,  beneficial, 
or  detrimental  to  lynx  depending  on 
harvest  methods,  spatial  arid  temporal 
specifications,  and  the  inherent 
vegetation  potential  of  the  site.  Some 
timber  harvest  regimes  can  result  in 
reduced  cover,  unusable  forest 
openings,  and  large  monotypic  stands 
with  sparse  understories  that  are 
unfavorable  for  lynx  and  snowshoe  hare 
(de  Vos  and  Matel  1952;  Harger  1965; 
Hatler  1988;  Brittell  et  al.  1989;  Koehler 
1990;  Moving  2001;  Homyack  2003; 
Mills  and  Griffin,  in  litt.  2003). 
Mechanical  thinning  {pre-commercial 
thinning)  of  densely  stocked  yoimg 
stands  to  promote  vigorous  growth  of 
fewer  trees  can  reduce  the  stem 
densities  required  to  support  high 
numbers  of  snowshoe  hare  (U.S.  Forest 
Service  et  al.  1999a;  Homyack  2003; 
Mills  and  Griffin,  in  litt.  2003). 

The  final  rule  explained  that  forestry 
practices  can  be  beneficial  when  the 
resulting  understory  stem  densities  and 
structure  meet  the  forage  and  cover 
needs  of  snowshoe  hare  (Keith  and 
Surrendi  1971;  Fox  1978;  Conroy  et  al. 
1979;  Wolff  1980;  Parker  et  al.  1983; 
Litvaitis  et  al.  1985;  Monthey  1986; 


Bailey  et  al.  1986;  Koehler  1990; 
McKelvey  et  al.  2000d).  Snowshoe  hare 
densities  tend  to  be  highest  in 
regenerating  stands  with  very  high  stem 
densities  (Hodges  2000a.  2000b.  Griffin 
and  Mills  in  press.  Homyack  2003). 
Although  large  openings  initially  may 
not  be  used  by  snowshoe  hare  and  lynx, 
regeneration  harvest  units  (e.g..  clear- 
cut)  in  appropriate  habitat  types 
eventually  (in  10  years  or  more 
depending  on  the  type  of  forest)  ach^pve 
early  successional  stages  with  dense 
understories  as  preferred  by  snowshoe 
hares  (Monthey  1986;  Quinn  and  Parker 
1987;  Koehler  1990;  Koehler  and  Brittell 
1990;  Washington  Department  of 
Wildlife  1993;  McKelvey  etal.  2000c; 
Hoving  2001;  Homyack  2003).  Lynx  can 
readily  move  across  landscapes 
fragmented  by  commercial  forestry 
(Squires  and  Laurion  2000). 

The  final  rule  suggested  that  large 
clear-cut  may  be  detrimental  to  lynx 
because  they  might  eliminate  the  mosaic 
forest  ages  and  structure  needed  by 
lynx.  We  have  learned  since  publication 
of  the  final  rule  that,  in  northern  Maine, 
optimal  forest  conditions  for  lynx  and 
snowshoe  hares  have  been  created  as  a 
result  of  large-scale  clear  cutting  in  the 
1970s  and  1980s  to  salvage  spruce  and 
fir  stands  damaged  by  insects.  A  large 
proportion  of  Maine's  northern  forest  is 
currently  in  a  stage  of  regeneration  that 
provides  dense  understories  where 
snowshoe  hares  are  most  abundant 
(Hoving  2001;  Homyack  2003;  Krohn 
2003;  G.  Matula,  in  litt.  2003).  Despite 
extensive  clear  cutting,  the  forests  of 
northern  Maine  continue  to  provide  a 
mosaic  of  forest  ages  and  structure,  such 
as  required  for  lynx  denning.  As  a 
result,  Maine  lynx  populations  are  high 
(see  "Maine"  discussion  above).  Larger 
openings,  such  as  created  by  clear-cut, 
can  often  more  closely  resemble 
vegetative  patterns  that  follow  natural 
disturbance  events  (e.g..  fire, 
windthrow,  and  insect  outbreaks)  and 
decrease  amounts  of  edge  favorable  to 
generalist  predators  (McKelvey  et  al. 
2000c,  Krohn  2003).  We  anticipate  that 
where  good  snowshoe  hare  and  lynx 
habitat  occius  within  the  contiguous 
United  States,  regenerating  stands  that 
result  after  large  clear-cut  can  be 
managed  to  allow  regrowth  of  a  dense 
understory,  so  that  they  too  will  provide 
good  conditions  for  snowshoe  hares  and 
lynx. 

Recent  research  in  Maine  and 
Montana  measured  the  effects  of  some 
timber  harvest  regimes  on  snowshoe 
hare  populations,  which  has 
implications  for  lynx.  In  Maine  in  2000- 
2002,  snowshoe  hare  densities  were 
highest  in  unthinned.  12-  to  20-year  old 
clear-cut  (1.77  hares  per  ha  (0.72  hares 


per  ac))  (Homyack  2003).  Pre- 
commercially  thinned  stands  averaged 
about  half  the  hare  density  (0.98  hares 
per  ha  (0.40  hares  per  ac))  as  unthiimed 
stands.  Hare  densities  in  matiue  conifer 
forests  with  sparse  understories  were 
low  (0.23  hares  per  ha  (0.09  hares  per 
ac)).  Lowest  hare  densities  were  in 
partial-harvest  cuts  (0.15  hares  per  ha 
(0.06  hares  per  ac)).  In  Montana, 
preliminary  results  of  research  since 
1S98  found  that  in  winter  snowshoe 
hare  densities  were  high  in  mature 
forests  with  abundant  understories  and 
lowest  in  stands  that  had  been  pre- 
conunercially  thinned  or  in  sparsely- 
regenerating  clear-cut;  in  this  study 
standard  pre-conunercial  thinning  had  a 
negative  effect  on  snowshoe  hare 
densities  in  most  places  and  times 
(Mills  and  Griffin,  in  litt.  2003). 
Furthermore,  preliminary  findings  in 
Montana  substantiate  what  scientists 
have  generally  presumed — snowshoe 
hares  are  exposed  to  higher  predation 
and  suffer  higher  mortality  rates  in 
forest  stands  with  open  understories 
(Mills  and  Griffin,  in  litt.  2003). 

The  final  rule  also  explained  that  fire 
has  an  important  role  in  forest  ecology 
in  some  forest  types  in  the  United 
States.  During  the  early  20th  century, 
Federal  and  State  agencies  in  the 
contiguous  United  States  enacted  a 
policy  of  suppressing  forest  fires.  The 
effects  of  fire  suppression,  as  well  as 
timber  harvest,  on  lynx  habitat  vary 
among  the  geographic  regions  (Agee 
2000)  and  will  be  discussed  separately 
below. 

Except  in  the  Northeast,  a  substantial 
amount  of  lynx  habitat  in  the 
contiguous  United  States  occius  on 
Federal  lands,  primarily  National 
Forests  and  BLM  lands  (see  Table  1). 
Since  the  listing  of  the  lynx  in  2000, 
Conservation  Agreements  the  U.S. 
Forest  Service  and  BLM  have  signed 
with  the  Service  (Bureau  of  Land 
Management  and  U.S.  Fish  and  Wildlife 
Service  in  litt.  2000;  U.S.  Forest  Service 
and  U.S.  Fish  and  Wildlife  Service  in 
litt.  2000);  and  the  programmatic 
biological  opinion  on  National  Forest 
and  BLM  land  management  plans  (U.S. 
Fish  and  Wildlife  Service  2000) 
committed  the  U.S.  Forest  Service  and 
BLM  to  use  the  LCAS  in  determining 
the  effects  of  actions  on  lynx  (Ruediger 
et  al.  2000).  The  final  rule  explained 
that  the  LCAS  was  developed  to  provide 
a  consistent  and  effective  approach  to 
conserve  Ijmx  and  lynx  habitat  on 
Federal  lands  across  its  range  in  the 
contiguous  United  States  (Ruediger  et 
al.  2000).  The  U.S.  Forest  Service 
further  committed  to  deferring  any 
actions  not  involving  third  parties  that 
would  adversely  affect  lynx  until  such 


Federal  Register/Vol.  68,  No.  128 /Thursday,  July  3,  2003/Rules  and  Regulations  40093 


time  as  the  Forest  Plans  were  amended 
or  revised  to  adequately  conserve  lynx. 
Adherence  to  the  Conservation 
Agreements,  the  biological  opinion,  and 
the  LCAS  in  assessing  the  impacts  of 
Federal  actions  on  lynx  alleviates  the 
affects  of  National  Forest  and  BLM  land 
management  plans  and  the  activities 
they  allow  on  lynx,  such  as  timber 
harvest  or  fire  management,  that  were 
identified  in  the  final  rule  and  the  1999 
biological  assessment  (U.S.  Forest 
Service  and  Bureau  of  Land 
Management  1999)  (see  Factor  D). 

Nbrthem  Rocky  Mountains/Cascades 
and  Southern  Rocky  Mountains 

In  the  final  rule,  we  recognized  that 
the  Northern  Rocky  Mountains 
encompass  more  privately-owned  lynx 
habitat  than  elsewhere  in  the  west  (U.S. 
Forest  Service  and  Bureau  of  Land 
Management  1999).  In  the  final  rule,  we 
stated  that  almost  one-third  of  lynx 
habitat  is  in  private  ownership  (U.S. 
Forest  Service  and  Bureau  of  Land 
Management  1999).  Although  we  lacked 
specific  information  when  we  published 
the  final  rule,  we  recognized  that  large 
portions  of  this  habitat  likely  occur  on 
privately-owned  corporate  timber  lands 
where  timber  harvest  and  thinning 
occurs.  Data  regarding  private  lands  is 
generally  not  as  available  as  data 
pertaining  to  Federal  lands;  as  a  result, 
few  data  are  available  concerning  the 
quality'of  lynx  and  snowshoe  hare 
habitat  on  private  lands.  However, 
preliminary  results  of  research 
conducted  on  privately-owned 
corporate  timber  lands  in  northwestern 
Montana  show  that  such  lands  provide 
varying  levels  of  snowshoe  hare 
densities  (abundant  to  low),  depending 
on  the  timber  harvest  regime  (Mills  and 
Griffin,  in  litt.  2003). 

[The  final  rule  identified  that  the 
majority  of  lynx  habitat  in  the  west 
occurs  on  Federal  lands.  According  to 
assessments  in  1999,  in  the  Northern 
Rocky  Moimtains,  72  percent  of  lynx 
habitat  is  on  I^ational  Forest  or  BLM 
lands,  99  percent  in  the  Cascades,  and 
82  percent  in  the  Southern  Rocky 
Mountains  (U.S.  Forest  Service  and 
Bureau  of  Land  Management  1999).  As 
currently  mapped,  in  the  Northern 
Rocky  Mountains/Cascades  region  there 
are  approximately  96,000  km^  (37,000 
mi2)  of  lynx  habitat  on  National  Forest 
Lands  and  approximately  1,236  km^ 
(477  mi2)  on  BLM  lands  (see  "Table  1") 
(E.  Johnston,  in  litt.  2003;  J.  Whituey,  in 
litt.  2003).  In  the  Southern  Rocky 
Mountain  region  there  are 
approximately  30,000  km^  (12,000  mi^) 
of  lynx  habitat  on  National  Forest  Lands 
and  approximately  700  km^  (280  mi^) 


on  BLM  lands  (see  Table  1)  (E.  Johnston, 
in  litt.2003;  J.  Whitney,  in  litt.  2003). 

Federal  lands  are  managed  as  either 
"developmental"  or  "non- 
developmental"  allocations.  Lands  in 
developmental  allocations  are  managed 
for  multiple  uses,  such  as  recreation  and 
timber  harvest,  some  of  which  may 
conflict  with  conservation  of  lynx. 
Lands  within  non-developmental 
allocations  are  managed  for  the  most 
part  to  allow  natural  ecological 
processes  to  dominate  and  contain  large 
portions  of  wilderness  or  other  natural 
areas  (U.S.  Forest  Service  and  Bureau  of 
Land  Management  1999;  D.  Prevedal, 
U.S.  Forest  Service,  in  litt.  1999). 
Timber  harvest  and  construction  of 
roads  or  fire  suppression  typically  do 
not  occur  or  are  very  limited  in  lands 
managed  in  non-developmental 
allocations.  Lynx  (including  introduced 
lynx  in  Colorado)  continue  to  be  broadly 
distributed  throughout  lyux  habitat  in 
the  Northern  Rocky  Moimtains/ 
Cascades  and  Southern  Rocky 
Mountains  (McKelvey  et  al.  2000b;  T. 
Blickensderfer,  in  Utt.  2003),  both  inside 
and  outside  of  non-developmental 
allocation  areas  (U.S.  Forest  Service  and 
Bureau  of  Land  Management  1999). 

Non-developmental  allocations  are 
beneficial  for  lynx  because  they  are 
managed  for  the  most  part  to  allow 
natxiral  ecological  processes  to 
dominate.  This  is  significant,  because  in 
the  Northern  Rocky  Moimtains,  41 
percent  of  lynx  habitat  is  in  non- 
developmental  allocations;  in  the 
Cascades,  85  percent  of  lynx  habitat  is 
in  non-developmental  allocations;  and 
in  the  Southern  Rocky  Mountains,  23 
percent  is  in  non-developmental  status 
(U.S.  Forest  Service  and  Bureau  of  Land 
Management  1999). 

The  final  rule  described  the  amount  of 
lynx  habitat  managed  in  developmental 
allocations  for  multiple  uses  in  the 
Northern  Rocky  Mountains/Cascades, 
and  Southern  Rocky  Mountains.  In  the 
Northern  Rocky  Mountains,  59  percent 
of  lynx  habitat  is  in  developmental 
allocations,  in  the  Cascades  15  percent, 
and  in  the  Southern  Rocky  Mountains 
77  percent  (U.S.  Forest  Service  and 
Bureau  of  Land  Management  1999). 
Activities  that  may  be  detrimental  to 
Ijmx  or  lynx  habitat,  such  as  some 
timber  harvest  regimes  and  fire 
suppression,  can  occur  in 
developmental  allocations. 

Timber  harvest  levels  on  Federal  land 
in  the  West  have  declined  consistently 
and  dramatically  (approximately  80 
percent)  over  the  past  decade  or  longer 
(R.  Gay,  U.S.  Forest  Service,  in  Utt. 
1999).  Timber  harvest  in  specific  l)mx 
forest  types  also  has  declined  in  the 
Northern  Rocky  Mountains  (B. 


Ballenbacher,  U.S.  Forest  Service,  in  litL 
1999;  B.  Ferguson,  U.S.  Forest  Service, 
pers.  comm.  1999),  Cascades  (F.  Zenson. 
U.S.  Forest  Service,  pers.  comm.  1999), 
and  the  Southern  Rocky  Mountains  (B. 
Short,  U.S.  Forest,  in  litt.  1999). 

On  National  Forest  lands,  with  a  few 
exceptions  for  projects  involving  third 
parties  (apphcants),  activities  that  may 
affect  lynx  on  developmental  allocations 
are  addressed  by  adherence  to  the  LCAS 
and  its  conservation  measures  for  lynx. 
For  example,  the  Forest  Service  has 
curtailed  its  precommercial  thinning  on 
Forest  Service  land  since  the  signing  of 
its  Conservation  Agreement  with  the 
Service  and  the  programmatic  biological 
opinion  on  Forest  and  BLM  land 
management  plans,  both  of  which  abide 
by  the  LCAS  (see  Factor  D).  Risks  to 
lynx  or  lynx  habitat  on  BLM  lands  also 
are  being  addressed  through  adherence 
to  the  Conservation  Agreement.  Most 
Federal  land  management  plans  have 
yet  to  be  amended  to  provide  long-term 
conservation  for  lynx. 

Timber  harvest  activities  on  non- 
Federal  lands  are  guided  by  State  or 
Tribal  forest  practice  rules  whose 
requirements  vary  [e.g.,  Idaho 
Department  of  Lands  1996,  Washington 
Administrative  Code  2001,  Montana 
State  Forest  Practices  Rules  2003). 
Under  Washington  Forest  Practices 
Board  regulations,  three  major  non- 
Federal  landowners  have  adopted  and 
implemented  lynx  habitat  management 
plans  on  their  lands  in  Washington  (see 
Factor  D). 

We  conclude  that  some  timber  harvest 
activities,  such  as  pre-commercial 
thinning,  may  reduce  the  quality  of 
snowshoe  hare  habitat  in  local  areas  on 
non-Federal  lands  in  the  Northern 
Rocky  Mountains/Cascades  and 
Southern  Rocky  Mountains,  and  thus 
may  negatively  affect  lynx  or  lynx 
habitat  at  local  scales.  Alternatively, 
timber  harvest  regimes  in  lynx  habitat 
that  create  a  dense  imderstory  provide 
good  snowshoe  hare  and  lynx 
conditions.  A  significant  proportion  of 
lynx  habitat  is  managed  in  non- 
developmental  status,  which  is 
beneficial  for  lynx.  Furthermore,  lynx 
habitat  on  National  Forest  and  BLM 
lands  is  managed  to  conserve  lynx.  As 
a  result,  we  conclude  the  current  threats 
irom  timber  harvest  and  thinning  on 
both  non-Federal  and  Federal  lands  to 
lynx  in  the  Northern  Rocky  Mountains/ 
Cascades  and  Southern  Rocky 
Mountains  are  low. 

The  final  rule  explained  that  natural 
fire  plays  a  significant  role  in  creating 
the  mosaic  of  vegetation  patterns,  forest 
stand  ages  and  structiu«  that  provide 
good  lynx  and  snowshoe  hare  habitat  in 
the  western  mountain  ranges  of  the 
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United  States.  The  final  rule  also 
explained  that  fire  suppression  in  the 
Northern  Rocky  Mountains/Cascades 
and  Southern  Rocky  Mountains  during 
the  past  50  years  has  likely  had  little 
impact  on  lynx,  because  most  forests 
where  lynx  habitat  occxus  have  natural 
fire  return  intervals  that  are  longer  than 
the  period  of  time  of  hiunan  fire 
suppression  or  because  fires  that  do 
occur  in  lynx  habitat  are  large,  high- 
intensity  fires  that  are  difficult  to 
suppress.  Where  fire  suppression  does 
occiu  in  lynx  habitat,  it  can  reduce  the 
quality  of  habitat  by  reducing  the 
amount  of  younger  forests  or  by 
changing  the  species  composition  and 
structure  of  forests. 

Because  of  the  many  large  forest  fires 
in  the  West  since  2000,  there  is 
increased  national  interest  in  reducing 
the  risk  of  fire  by  reducing  fuel  loads  on 
both  Federal  and  non-Federal  lands 
(U.S.  Department  of  Agriculture  and 
U.S.  Department  of  the  Interior  2001). 
Such  efforts  can  affect  lynx  habitat  if 
they  reduce  the  amoimt  of  understory 
vegetation.  Understory  removal  may 
affect  the  capability  of  stands  to  support 
snowshoe  hares.  At  this  time,  few  of 
these  fire  suppression  efforts  have  been 
implemented,  so  it  is  impossible  to 
analyze  their  effects  on  lynx.  The  LCAS 
recommends  that  on  Federal  lands  fire 
be  restored  as  an  ecological  process.  The 
U.S.  Forest  Service  and  BLM  use  the 
LCAS  in  determining  the  effects  of  their 
actions  on  lynx  (see  Factor  D). 

As  in  the  final  rule,  we  conclude  that 
past  fire  suppression  has  had  limited 
impact  in  lynx  habitat  in  the  Northern 
Rocky  Mountains/Cascades  and 
Southern  Rocky  Mountains;  however,  it 
may  affect  lynx  habitat  quality  at  some 
local  scales,  particularly  on  non-Federal 
lands.  Although  increased  interest  in 
fire  suppression  and  reduction  of  heavy 
fuels  has  the  potential  to  affect 
snowshoe  hare  habitat,  we  conclude  the 
threat  to  lynx  in  the  Northern  Rocky 
Mountains/Cascades  and  Southern 
Rocky  Mountains  as  a  result  of  the 
ciurent  effects  of  fire  suppression  is 
ciurenUy  low. 

Northeast 

In  the  Northeast,  lynx  habitat  is 
supported  almost  entirely  on  a  non- 
Federal  land  base  (private.  State,  or 
county),  predominantly  commercial 
forest  lands,  as  was  recognized  in  the 
final  rule.  The  final  rule  discussed 
activities  that  may  affect  lynx  in  the 
Northeast  Region.  It  described  the 
history  of  logging  and  forest 
management  through  the  1800s  and 
1900s  and  the  effects  on  lynx  habitat  in 
this  region. 


Since  the  final  rule,  our 
understanding  of  forest  conditions  in 
Maine,  which  is  the  core  of  the  lynx 
range  in  the  Northeast,  has  improved. 
Historically,  large-scale  natural 
disturbances  (wind,  ice,  and  insect 
epidemics)  and  traditional  forestry 
practices  (includrng  some  level  of  clear- 
cutting)  created  the  early  successional 
forest  stages  where  snowshoe  hares 
generally  are  most  abundant.  In 
response  to  insect  outbreaks  in  the 
1970s  and  1980s,  extensive  clear-cutting 
to  salvage  diseased  trees  and  subsequent 
herbicide  use  to  promote  regrowth  of 
conifers  created  the  current  forest 
conditions  that  are  optimal  for 
snowshoe  hares  and  lynx  (Moving  2001; 
Homyack  2003,  Krohn  2003;  G.  Matula, 
in  litt.  2003).  Ciurently.  large  amounts 
of  the  forest  are  in  a  stage  of 
regeneration  that  supports  high 
snowshoe  hare  densities  (Homyack 
2003).  As  a  result,  lynx  numbers  also  are 
high  (see  "Maine"  discussion,  above). 

At  its  peak  in  the  late  1990s,  20  to  25 
percent  of  the  Maine  forest  was  in  an 
early  regeneration  stage  (Gadzik  et  al. 
1998),  which  is  unnaturally  high  and 
out  of  proportion  to  historic  conditions 
when  only  3  to  7  percent  of  the  forest 
was  in  this  stage  of  regeneration  (Krohn 
2003).  Nonetheless,  this  created 
exceptional  snowshoe  hare  and  lynx 
habitat. 

Passage  of  the  Maine  Forest  Practices 
Act  has  in  1989  limited  the  amount  of 
clear  cutting.  As  a  result,  forest 
landowners  have  changed  their  harvest 
practices  to  extensive  use  of  pre- 
commercial  thiiming  and  partial 
harvesting  rather  than  clear  cutting 
(Gadzik  et  al.  1998,  Homyack  2003; 
Krohn  2003).  These  techniques  result  in 
forest  stands  with  sparse  understories 
that  support  low  snowshoe  hare 
densities  (Homyack  2003).  If  harvest 
practices  cease  to  provide  early 
successional  forest  with  dense 
imderstories  or  stand-replacing 
disturbances  (such  as  provided  by  large 
clear-cut)  in  proportions  similar  to 
historic  conditions, -habitat  conditions 
for  snowshoe  hare  and  lynx  will  be 
diminished. 

The  quantity  of  lynx  habitat  in  Maine 
is  expected  to  decline  as  stands  in  late 
regeneration  created  by  clear  cutting  in 
the  1970s  and  1980s  succeed  to  mature 
forest.  Snowshoe  hare  populations  begin 
to  decline  in  stands  about  30  years  after 
clear  cutting  when  the  forest  canopy 
closes,  shading  increases  at  ground 
level,  and  the  dense  imderstory  that 
supports  high  populations  of  snowshoe 
hares  is  greatly  reduced.  Over  95 
percent  of  cutting  that  occurs  now  is 
partial  harvesting  (selective  cutting, 
patch  cuts).  This  new  cutting  regime 


supports  lower  populations  of  snowshoe 
hares  (Fuller  1999,  Homyack  2003)  and 
will  not  provide  the  large  patches  of 
regenerating  forest  that  support  the 
more  numerous  lynx  populations 
observed  at  the  present  time. 

As  explained  in  the  final  rule,  in 
Northeast  forests  fire  return  intervals  are 
very  long  as  a  result  of  the  moist 
naaritime  influence.  Thus,  fire  did  not 
historically  play  a  significant  role  in 
creating  early  successional  habitats. 
While  current  fire  suppression  may  . 
have  localized  minor  effects,  it  is  not 
likely  affecting  lynx  habitat  overall  in 
the  Northeast. 

As  recognized  in  the  final  rule,  timber 
harvest  and  associated  activities  on  non- 
Federal  lands  exert  the  most  influence 
on  lynx  habitat  in  the  Northeast  and 
have  created  the  optimal  conditions  tl^at 
currently  exist  for  lynx  and  snowshoe 
hares  in  northern  Maine.  At  this  time, 
we  do  not  know  if  future  timber  harvest 
practices  will  continue  to  provide  forest 
conditions  that  are  capable  of 
supporting  snowshoe  hare  densities  that 
can,  in  turn,  support  a  resident  lynx    * 
population.  We  conclude  the  threat  to 
lynx  in  the  Northeast  because  of  timber 
harvest  and  associated  activities  is 
moderate,  although  it  may  have  more 
severe  impacts  if  a  natural  mosaic  of 
forest  stand  ages  and  structiu«  that  can 
support  snowshoe  hares  and  lynx  is  not 
maintained. 

Great  Lakes 

The  final  rule  described  habitat 
conditions  for  lynx  in  the  Great  Lake 
Region.  It  described  the  history  of 
logging  and  forest  management  through 
the  1800s  and  1900s  that  was  similar  to 
the  history  in  the  Northeast. 

We  know  that  the  estimate  of  lynx 
habitat  provided  in  1999  (U.S.  Forest 
Service  and  Bureau  of  Land 
Management  1999)  substantially 
overestimated  the  amount  of  lynx 
habitat  in  the  Great  Lakes  because  of  the 
coarse-scale  vegetation  map  on  which 
the  estimate  for  the  Great  Lakes  was 
based  (see  "Great  Lakes"  discussion 
above).  By  using  more  accurate  maps  we 
now  know  that  the  majority  of  lynx 
habitat  in  the  Great  Lakes  is  on  Federal 
lands,  primarily  National  Forest  lands, 
contrary  to  the  information  used  in  the 
final  rule  that  incorrecdy  portrayed  a 
high  proportion  of  lynx  habitat  on  non- 
Federal  lands  (Great  Lakes  Ecological 
Assessment  no  date,  Mladenoff  no  date; 
Minnesota  Department  Natural 
Resources,  in  litt.  2003;  Wisconsin 
Department  Natiual  Resources,  in  litt. 
2003).  In  the  Great  Lakes  Region, 
approximately  18,000  km  ^  (7,000  mi  2) 
of  lynx  habitat  are  ciurently  mapped  on 
National  Forest  lands  (Table  1). 
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Unfortunately,  an  accurate  estimt^e  of 
the  amount  of  lynx  habitat  across  all 
land  ownerships  in  the  Great  Lakes  is 
still  not  available. 

A  large  amount  of  the  boreal  forest  in 
northeastern  Minnesota  where  lynx  are 
fotmd  is  managed  as  the  Boundary 
Waters  Canoe  Area  Wilderness  (4,160 
km2  (1,600  mi2))  (Superior  National 
Forest  website).  Wilderness  is  managed 
to  let  natural  ecological  processes 
dominate,  which  is  beneficial  to  lynx. 

The  final  rule  recognized  that  timber 
harvest  is  the  predominant  use  of  the 
forests  where  lynx  habitat  occins  in  the 
Great  Lakes  region;  the  final  rule  also 
explained  that  timber  harvest  levels  ou 
National  Forest  lands  in  the  Great  Lakes 
have  declined  by  approximately  20 
percent  over  the  past  decade  (R.  Gay, 
U.S.  Forest  Service,  in  litt.  1999).  As 
described  in  the  final  rule,  mixed 
conifer/hardwood  stands  are  often 
replaced  and  maintained  in  pure 
deciduous  stands  because  of  the 
importance  of  aspen  as  a  crop  tree  (Agee 
2000).  On  managed  timber  lands  in  all 
ownerships,  the  maintenance  of  aspen 
to  produce  pulpwood  precludes  the 
establishment  of  coniferous  forest  types, 
which  in  turn  Ukely  diminishes 
snowshoe  hare  habitat  quality. 

The  final  rule  described  natiural  fire 
regimes  and  the  history  of  fire 
suppression  in  the  Great  Lakes.  Fire 
suppression  policies  across  all  land 
ownerships  in  the  Great  Lakes  are  such 
that  fire  is  imlikely  to  assimie  its  natural 
rede  in  creating  a  mosaic  of  vegetation 
coDunimities  and  age  classes  across  the 
landscape.  However,  the  final  rule 
established  that  on  some  Federal  lands 
in  northeastern  Minnesota,  where  the 
region's  highest  quahty  and  quantity  of 
lynx  habitat  is  found,  and  where 
numerous  lynx  have  been  dociunented 
in  the  past  3  years  (Minnesota 
Department  of  Natiiral  Resources  in  litt. 
2003),  fires  are  allowed  to  bum.  The 
LCAS  recommends  that  on  Federal 
lands  fire  be  restored  as  an  ecological 
process.  Locally,  fire  suppression  may 
reduce  the  quality  of  Ijmx  habitat  in  the 
Great  Lakes. 

Since  the  listing  of  the  lynx  in  2000, 
activities  that  may  affect  lynx  on 
National  Forest  lands  are  addressed  by 
the  U.S.  Forest  Service's  adherence  to 
the  LCAS  in  alleviating  the  impacts  of 
actions  on  lynx  (see  Factor  D).  However, 
at  this  time,  most  Federal  land 
management  plans  have  not  been 
amended  or  revised  to  provide  long- 
term  conservation  of  lynx. 

We  conclude  that  timber  harvest  and 
fire  suppression  on  non-Federal  lands 
may  cause  local  impacts  to  lynx  and 
snowshoe  hare  habitat  in  the  Great 
Lakes  Region.  Since  the  lynx  was  listed. 
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lynx  habitat  on  National  Forest  lands  is 
managed  to  conserve  lynx.  As  a  result, 
we  conclude  the  threat  to  lynx  in  the 
Great  Lakes  because  of  timber  harvest 
and  fire  suppression  is  low. 

Factor  B.  Ovenitilization  for 
Commercial,  Recreational,  Scientific,  or 
Education  Purposes 

The  final  rule  explained  that  one  of 
the  primary  reasons  we  proposed  to  list 
lynx,  based  on  available  information  at 
the  time,  was  oiu  conclusion  that  the 
low  niunbers  of  lynx  in  the  contiguous 
United  States  and  southern  Canada  were 
the  residual  effects  of  over-trapping 
believed  to  have  occurred  in  the  1970s 
and  1980s,  in  response  to 
unprecedented  high  pelt  prices,  a 
concern  that  was  widely  shared  (Brand 
and  Keith  1979;  Todd  1985;  Bailey  et  al. 
1986;  Hatler  1988;  Washington 
Department  of  Wildlife  1993). 

"The  final  rule  explained  the  variables 
that  influence  trapping  records  and  the 
use  of  such  records  as  indicators  of 
historic  lynx  population  changes.  The 
final  rule  recognized  that  trapping 
mortality  can  either  compensate  for 
natural  mortality  or  be  in  addition  to 
natural  mortality,  depending  on  when  it 
occiirs  in  the  population  cycle.  The  final 
rule  described  trends  in  lynx  pelt  prices, 
and  we  will  not  restate  them  here. 

The  final  rule  explained  that  based  on 
information  obtained  after  public  review 
and  comment  of  the  proposed  rule  in 
1998,  we  now  recognize  that  the  cychc 
peak  harvest  retinns  of  the  early  1960s 
and  1970s  were  imprecedented  highs  for 
the  20th  centiuy  (McKelvey  et  al.  2000b; 
Mowat  et  al.  2000).  Wildlife  managers 
may  have  expected  harvest  retiuns 
during  the  1980s  and  1990s  to  be 
comparable  to  the  anomalous  cyclic 
peaks  of  the  1960s  and  1970s.  When 
harvest  returns  failed  to  be  as  high  as 
anticipated,  managers  interpreted  the 
low6r  returns  to  be  caused  by 
overtrapping  when  pelt  prices  were  high 
(Bailey  et  al.  1986;  Hatler  1988;  Hash 
1990;  Washington  Department  of  - 
Wildlife  1993).  We  compared  the  lynx 
harvest  retiuns  in  the  1980s  and  early 
1990s  to  harvest  data  dating  back  over 
a  longer  period  of  time  (i.e.,  prior  to 
1960)  and  foimd  that  lynx  harvest 
returns  were  not  imusual  nor 
appreciably  lower  than  those  recorded 
prior  to  the  1960s. 

To  demonstrate  that  lynx  harvest 
returns  in  the  1980s  and  1990s  were  not 
substantially  different  ft-om  returns  prior 
to  the  1960s  and  that  wildlife  managers 
were  inappropriately  using  returns  from 
the  1960s  and  1970s  as  the  standard  on 
which  to  compare  subsequent  returns 
and  set  seasons,  the  final  rule 
thoroughly  described  historic  trapping 


data  for  Minnesota,  MoiUana,  and 
Washington,  which  will  not  be  restated 
here. 

The  final  rule  explained  that  Mowat 
et  al.  (2000)  suspected  that  over- 
trapping  may  deplete  local  lynx 
populations,  particularly  at  the  southern 
part  of  the  lynx's  North  American  range, 
but  that  dispersal  of  lynx  fitim  healthy 
populations  has  led  to  the  repopulation 
of  such  areas.  States  and  Tribes  closed 
lynx  trapping  seasons  prior  to  the  listing 
of  the  lynx,  which,  in  addition  to  the 
listing  of  lynx  under  the  Act,  eUminated 
the  mortality  of  lynx  through  legal  lynx- 
targeted  trapping  and  we  have  no 
information  suggesting  that  illegal  lynx- 
targeted  trapping  occurs  in  the 
contiguous  United  States.  We  continue  * 
to  believe  that  precautions  taken  by 
States  and  Provinces  to  restrict  lynx 
trapping  since  the  1980s  likely  have 
prevented  and  continue  to  prevent  the 
over-harvest  of  resident  lynx.  Most 
Canadian  provinces  control  for  potential 
over-trapping  by  closing  the  l}mx 
trapping  seasons  during  the  lows  in  the 
lynx  population  cycle  (e.g., 
Environment  et  faune  Quebec  1995). 
However,  some  theorize  that  lynx 
harvest  in"  Canada  reduces  the  numbers 
of  lynx  that  could  potentially  disperse 
to  the  contiguous  United  States.  In  the 
final  rule  we  explained  that  low 
numbers  of  lynx  in  the  contiguous 
United  States  compared  to  Canada  occm 
not  as  a  result  of  over-trapping,  but 
because  the  prey  bf  lynx  is  limited  by 
naturally  fragmented  habitat, 
topography,  and  climate. 

As  we  emphasized  in  the  final  rule, 
legal  trapping,  snaring,  and  himting  for 
bobcat,  coyote,  wolverine,  and  other 
furbearers  create  a  potential  for 
incidental  capture  er  shooting  of  lynx. 
We  know  that  incidental  capture  and 
shooting  occurs  (Wydeven  1998;  M. 
DonCarlos  in  litt.  1994;  Colorado 
Department  of  WildUfe  2003;  R.  Naney, 
U.S.  Forest  Service,  pers.  comm.  1999, 
B.  Giddings,  Montana  Fish,  Wildlife  and 
Parks,  pers.  comm.  2001;  C. 
McLaughlin,  Maine  Department  of 
Inland  Fisheries  and  Wildhfe,  pers. 
comm.  2001;  J.  Cochrane,  U.S.  Fish  and 
Wildlife  Service,  pers.  comm.  2003;  M. 
McCoUough  pers.  comm.  2003);  no 
reliable  recordkeeping  exists  to 
determine  how  frequently  such  taking 
occurs.  The  effect  on  the  individual 
lynx  captured  has  varied,  usually 
depending  on  the  type  of  trap  or  the  set 
and  whether  the  trap  was  checked  in 
time  to  successfully  release  or 
rehabilitate  the  animal.  These  captiuBs 
have  sometimes  caused  no  injuries  and 
the  animal  was  immediately  released 
back  into  the  wild,  sometimes  lynx  were 
injiired  but  were  rehabilitated  and  then 
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released  into  the  wild,  and  sometimes 
the  captures  have  resulted  in  mortality. 
Mortality  of  captured  individuals  likely 
has  differing  impacts  on  the  ability  of 
local  populations  to  persist  depending 
on  the  size  of  the  local  population  and 
when  the  trapping  occiu-s  in  the 
population  cycle.  Lynx  persist 
throughout  their  range  despite  the 
incidental  catch  that  presumably  has 
occurred  throughout  the  past,  probably 
at  higher  levels  than  presently. 
Although  we  are  concerned  about  the 
mortality  of  lynx  that  are  incidentally 
captured,  we  have  no  information  to 
indicate  that  the  loss  of  these 
individuals  has  negatively  affected  the 
overall  ability  of  lynx  in  the  contiguous 
United  States  to  persist.  We  recognize 
that  individuals  may  be  lost,  which 
could  affect  small,  local  populations. 

Based  on  the  information  described  in 
this  section,  we  conclude  that  legal, 
lynx-targeted  harvesting  does  not  occur 
and  therefore  is  not  a  factor  threatening 
the  contiguous  United  States  lynx 
population.  The  threat  to  lynx 
populations  from  illegal  harvesting,  if 
any,  and  incidental  catch  by  trapping, 
snaring,  or  hunting  is  low. 

Factor  C.  Disease  or  Predation 

Mountain  lions  {Puma  concolor)  and 
fisher  [Martes  pennanti)  have  been 
documented  to  prey  on  lynx  (Squires 
and  Ruggiero  2001,  G.  Matula,  in  litt. 
2003)  but  there  is  no  information  to 
suggest  that  these  natural  events  are 
threatening  lynx  populations.  Plague 
has  been  documented  in  the  Colorado 
reintroduced  population,  but  its  overall 
impact  is  unknown  at  this  time  (T. 
Shenk,  Colorado  Division  of  Wildlife, 
pers.  comm  2003).  As  in  the  final  rule, 
we  conclude  that  disease  and  predation 
are  not  factors  threatening  lynx. 

Factor  D.  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  final  rule  (1)  outlined  regulatory 
protections  that  States  and  Tribes 
within  the  range  of  the  lynx  have  in 
place  to  provide  protection  to  the 
species.  (2)  described  how  lynx  is 
protected  under  the  Convention  on 
International  Trade  in  Endangered 
Species  (CITES),  and  (3)  identified 
efforts  on  private  lands  to  provide  for 
thie  conservation  of  the  species.  These 
protections  and  efforts  will  not  be 
reiterated  here. 

Timber  harvest  activities  on  non- 
Federal  lands  are  guided  by  State  or 
Tribal  forest  practice  rules  whose 
requirements  vary  (e.g.,  Maine  Forest 
Practices  Act  1989);  however,  not  all 
States  or  Tribes  have  forest  practice 
rules. 


The  final  rule  discussed  the  fiact  that 
a  substantial  amount  of  lynx  habitat  in 
the  contiguous  United  States  is  found 
on  Federal  lands,  primarily  National 
Forest  and  BLM  lands.  The  final  rule 
thoroughly  described  the  purposes  and 
analyses  of  the  LCAS  and  the  biological 
assessment  of  National  Forest  and  BLM 
Land  Management  Plans  (U.S.  Forest 
Service  and  Bureau  of  Land 
Management  1999,  Ruediger  et  al. 
2000).  At  that  time,  we  found  that 
Federal  land  management  plans  did  not 
adequately  address  risks  to  lynx  and,  as 
identified  in  the  LCAS,  that  plans 
allowed  actions  that  cumulatively  could 
result  in  significant  detrimental  effects 
to  lynx  in  the  contiguous  United  States. 
As  a  result,  we  concluded  in  the  final 
rule  that  the  lack  of  Federal  Land 
Management  Plan  guidance  for 
conservation  of  lynx,  and  the  potential 
for  Plans  to  allow  or  direct  actions  that 
adversely  affect  lynx,  were  a  significant 
threat  tp  the  contiguous  United  States 
lynx  population. 

As  described  in  the  final  rule,  the 
LCAS  was  developed  to  provide  a 
consistent  and  effective  approach  to 
conserving  lynx  on  Federal  lands  in  the 
contiguous  United  States  (Ruediger  et 
al.  2000).  The  overall  goals  of  the  LCAS 
were  to  recommend  lynx  conservation 
measures,  provide  a  basis  for  reviewing 
the  adequacy  with  regard  to  lynx 
conservation  of  Forest  Service  and  BLM 
land  and  resource  management  plans, 
and  facilitate  conferencing  and 
consultation  under  section  7  of  the  Act, 
should  the  lynx  be  listed.  The  LCAS 
identifies  an  inclusive  list  of  17 
potential  risk  factors  for  lynx  or  lynx 
habitat  that  may  be  addressed  under 
programs,  practices,  and  activities 
within  the  authority  and  jurisdiction  of 
Federal  land  management  agencies.  For 
example,  these  risk  factors  include 
programs  or  practices  that  result  in 
habitat  conversion,  habitat 
fragmentation,  or  obstruction  to  lynx 
movement;  roads  or  winter  recreation 
trails  that  facilitate  access  to  historical 
lynx  habitat  by  competitors;  and  fire 
suppression,  which  changes  the 
vegetation  mosaic  maintained  by  natural 
disturbance  processes.  The  risks 
identified  in  the  LCAS  are  based  on 
effects  to  either  individual  lynx, 
populations,  both,  or  lynx  habitat. 
Therefore,  not  all  of  the  risks  identified 
in  the  LCAS  threaten  lynx  populations 
in  the  United  States.  For  example,  one 
risk  factor  identified  for  the  Southern 
Rockies  Region  is  accidental  death  from 
vehicle  collisions.  While  this  may  result 
in  the  death  of  individual  lynx,  it  is  not 
considered  to  be  a  threat  to  lynx 
populations. 


With  the  listing  of  the  lynx  in  2000, 
Federal  agencies  across  the  contiguous   . 
United  States  range  of  the  lynx  were 
required  to  consult  with  the  Service  on 
actions  that  may  affect  lynx.  The  LCAS 
assists  Federal  agencies  in  planning 
activities  and  projects  in  ways  that 
benefit  lynx  or  avoid  adverse  impacts  to 
lynx  or  lynx  habitat  (Ruediger  et  al. 
2000).  The  LCAS  addresses  potential 
risks  including  timber  harvest  and  fire 
management.  The  LCAS  ensures  the 
appropriate  mosaic  of  habitat  is 
provided  for  lynx  on  Federal  lands.  For 
instance,  both  early  successional  forests 
and  older  forests  with  understory  are 
important  for  lynx  foraging  habitat.  The 
LCAS  recommends  that  while  timber 
harvest  can  result  in  early  successional 
forests,  harvest  be  limited  to  provide 
adequate  amounts  of  older  timber 
stands.  Also,  the  LCAS  recommends 
that  no  pre-commercial  thinning  occur 
in  lynx  habitat  and  no  increase  in 
designated  or  groomed  snovraiobile 
routes  in  lynx  habitat.  If  projects  are 
designed  that  fail  to  meet  these  or  other 
recommendations,  the  biologists  using 
the  LCAS  would  arrive  at  an  adverse 
effects  determination  for  lynx.  On 
National  Forest  lands  such  projects  then 
would  be  deferred  until  Forest  Plans  are 
amended  to  conserve  lynx. 

A  Conservation  Agreement  between 
the  U.S.  Forest  Service  and  the  Service 
(U.S.  Forest  Service  and  U.S.  Fish  and 
Wildlife  Service  in  litt.  2000)  and  a 
similar  Agreement  between  the  BLM 
and  the  Service  (Bureau  of  Land 
Management  and  U.S.  Fish  and  Wildlife 
Service  in  litt.  2000)  committed  the  U.S. 
Forest  Service  and  BLM  to  use  the  LCAS 
in  determining  the  effects  of  actions  on 
lynx.  The  U.S.  Forest  Service  further 
committed  to  deferring  any  actions  not 
involving  third  parties  that  would 
adversely  affect  lynx,  until  such  time  as 
the  Forest  Plans  were  amended  or 
revised  to  adequately  conserve  lynx.  A 
programmatic  biological  opinion 
analyzed  and  confirmed  the  adequacy  of 
the  LCAS  and  its  conservation  measures 
to  conserve  lynx  and  concluded  that 
Forest  and  BLM  land  management  plans 
as  implemented  in  accordance  with  the 
Conservation  Agreements  would  not 
jeopardize  the  continued  existence  of 
lynx  (U.S.  Fish  and  Wildlife  Service 
2000).  Currently,  the  ongoing  adherence 
to  the  Conservation  Agreements,  the 
LCAS.  and  the  programmatic  biological 
opinion  alleviates  the  effects  of  Federal 
land  management  activities  identified  in 
the  final  rule.  However,  amendment  of 
National  Forest  and  BLM  land 
management  plans  to  conserve  lynx  will 
be  the  strongest  mechanism  in  ensuring 
lynx  and  lynx  habitat  are  conserved  on 
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National  Forest  and  BLM  lands  for  the 
long  term. 

As  a  result  of  Federal,  State,  and 
Tribal  regulations  and  plans  that 
conserve  lynx,  the  threats  to  lynx  from 
the  inadequacy  of  existing  regulatory 
mechanisms  have  been  reduced. 
However,  until  Federal  land 
nianagement  plans  are  amended  to 
address  lynx,  we  conclude  that  the 
threat  to  lynx  because  of  the  inadequacy 
of  existing  regulatory  mechanisms 
continues  to  be  moderate,  albeit  at  a 
lower  level  than  that  described  in  the 
hnal  rule. 

Factor  E.  Other  Natural  or  Manmade 
Factors  Affecting  Its  Continued 
Existence 

Since  the  lynx  was  listed,  our 
u&derstanding  of  the  vital  role 
immigration  of  lynx  from  Canada  plays 
in  sustaining  lynx  in  the  contiguous 
United  States  has  improved  (Ray  et  al. 
2002,  Schwartz  et  al.  2002).  hi  the  final 
rule,  we  explained  that  connectivity  of 
appropriate  habitat  types  and  cover 
provide  travel  corridors  between  habitat 
patches,  thereby  increasing  the 
likelihood  of  successful  lynx  dispersal. 
It  is  essential  that  landscape 
connectivity  between  lynx  habitats  and 
populations  in  Canada  and  the 
contiguous  United  States  be  maintained. 
The  final  rule  described  the  reduced 
ability  for  lynx  from  northern 
populations  in  Canada  to  cross  the  St. 
Lawrence  River  in  southern  Quebec  and 
the  St.  Mary's  River  between  Ontario 
and  Michigan.  At  this  time,  we  know  of 
no  natural  or  human-caused  barriers 
that  effectively  prohibit  movement  of 
lynx  between  Canada  and  the  directly 
adjacent  regions  of  the  contiguous 
United  States  (Northeast,  Great  Lakes, 
and  Northern  Rocky  Mountains/ 
Cascades)  that  support  lynx  habitats  and 
populations.  The  threat  to  lynx  because 
of  the  lack  of  a  cohesive  international 
strategy  to  maintain  connectivity 
between  habitats  in  Canada  and  the 
United  States  is  low. 

The  final  rule  also  noted  that  for  most 
areas  of  the  contiguous  United  States, 
we  have  no  evidence  that  human-caused 
changes  have  significantly  reduced  the 
ability  of  lynx  to  disperse  or  have 
resulted  in  the  loss  of  genetic 
interchange.  The  final  rule  explained 
that  high  traffic  volume  on  roads  that 
bisect  suitable  lynx  habitat  and 
associated  suburban  developments 
(such  as  from  ski  area  expansion)  may 
inhibit  lynx  movement  and  dispersal 
and  may  contribute  to  loss  of  habitat 
connectivity.  Such  situations  occur  in 
the  Southern  Rocky  Mountains  Region 
connecting  cities,  towns,  and  ski  areas. 
The  final  rule  explained  that  roads  do 


not  appear  to  be  a  significant  direct 
cause  of  mortality  of  resident  lynx,  but 
that  the  majority  of  records  of  lynx 
mortalities  from  vehicle  accidents  are  of 
recently  translocated  animals.  No 
information  currently  exists  to 
determine  the  level  at  which  traffic 
voliune  or  roadway  design  may 
influence  or  create  an  impediment  to 
lynx  movements.  In  local  areas,  lynx 
may  be  negatively  influenced  by  high 
traffic  volume  on  roads  that  bisect 
suitable  lynx  habitat  and  associated 
suburban  developments  that  contribute 
to  loss  of  habitat  connectivity;  however, 
we  conclude  the  overall  threat  to  lynx 
populations  from  high  traffic  volume  on 
roads  that  bisect  suitable  lynx  habitat 
and  associated  suburban  developments 
is  low,  although  locally  in  Colorado  the 
risk  is  higher. 

Isolated,  small  resident  lynx 
populations,  such  as  may  have  existed 
in  the  Southern  Rocky  Moimtains  and 
New  York,  are  susceptible  to  genetic  or 
demographic  problems  or  random 
environmental  events  (such  as  a  series 
of  years  when  snow  conditions  are  poor 
such  that  lynx  cannot  out-compete  other 
predators).  As  described  in 
"Background"  above,  we  surmise  that 
immigration  is  necessary  to  augment 
and  maintain  local  lynx  populations, 
especially  in  transitional  habitats  at  the 
southern  margins  of  lynx  range.,The 
natural  distance  and  isolation  of  the 
Southern  Rocky  Mountain  region  and 
New  York  from  source  lynx  populations 
may  have  severely  reduced,  if  not 
entirely  precluded  tlie  immigration  that 
was  likely  necessary  for  potential 
resident  lynx  populations  in  these  areas 
to  sustain  themselves.  This  same 
analysis  does  not  apply  to  dispersers 
because  we  consider  dispersers  to  be 
transient  individual  animals  that  are  not 
a  part  of  a  population;  they  contribute 
little  to  the  persistence  of  the 
metapopulation  unless  they  augment  or 
colonize  resident  lynx  populations.  We 
recognize  that  individual  lynx  may  be 
affected  by  random  environmental 
events.  We  expect  that  many  dispersing 
lynx  naturally  do  not  survive  because 
they  are  imable  to  find  adequate  food 
resources  and  because  of  the  risks 
naturally  inherent  in  long-distance 
movements. 

The  final  rule  describes  that  lynx 
show  no  evidence  of  being  displaced  by 
or  avoidance  of  unpaved  forest  roads. 
We  find  no  information  demonstrating 
that  forest  roads  negatively  impact  lynx 
(Roe  et  al.  2001)  and,  therefore  do  not 
consider  forest  roads  to  be  a  threat  to 
l}mx. 

The  final  rule  discussed  the  theory 
that  suggested  that  increasing  ease  of 
human  access  into  forests  increased  the 


vulnerability  of  lynx  to  intentional  or 
imintentional  shooting  and  trapping. 
We  are  concerned  about  the  mortality  of 
lynx  through  legal  or  illegal  trapping 
and  shooting;  however,  we  have  no 
information  to  indicate  that  the  loss  of 
these  individuals  negatively  affects  the 
overall  ability  of  lynx  populations  to 
persist.  We  conclude  the  threat  to  the 
threat  to  Ijoix  populations  from 
incidental  catch  by  trapping,  snaring,  or 
hunting  is  low  (see  Factor  B  above). 

There  continues  to  be  no  data  on  the 
role  of  competition  between  lynx  and 
other  species;  therefore,  we  have  only 
information  on  behavior  and 
morphological  adaptations  of  lynx  and 
of  potential  competitors  during  both 
winter  and  snow-free  seasons  from 
which  to  gain  some  inferences  about 
competition  and  whether  it  has  an 
impact  on  lynx,  as  was  thoroughly 
described  in  the  final  rule.  Bobcats, 
mountain  lions,  and  fishers  are  natiu^ 
potential  competitors  or  predators  that 
coevolved  with  lynx.  As  described  in 
the  final  rule,  the  coyote  expanded  its 
range  into  that  of  the  lynx  within  the 
past  centiuy  so  any  potential  for 
competition  between  these  two  species 
may  be  considered  unnatiual.  Deep 
snow  provides  lynx  its  competitive 
advantage.  The  final  rule  explained  that 
hiunan  alteration  of  forests  may  create 
habitats  that  may  be  more  suitable  to 
potential  lynx  competitors.  At  this  time 
there  is  no  evidence  that,  if  competition 
exists  between  lynx  and  any  of  these 
species,  it  exerts  a  population-level 
impact  on  lynx;  therefore,  we  do  not 
consider  competition  to  be  a  threat  to 
lynx. 

Research  scientists  in  the  Missoula 
Wildlife  Ecology  unit  of  the  Forest 
Service  Rocky  Mountain  Research 
Station,  in  cooperation  with  the 
Northern  Region  of  the  Forest  Service 
and  the  Superior  National  Forest  in 
Minnesota,  recenUy  discovered 
evidence  of  hybridization  between 
bobcats  and  Canada  Ij'nx.  This  is  the 
first  time  hybridization  has  been 
reported  in  wild  populations  of  these 
species.  As  a  result  of  this  finding,  the 
Forest  Service  has  conducted  a  DNA 
analysis  of  most  of  the  lynx  hair 
samples  collected  as  part  of  the  National 
Lynx  Siuvey  to  help  determine  if 
hybridization  has  occurred  elsewhere. 
So  far,  no  additional  instances  of 
hybridization  have  been  detected.  This 
phenomenon  may  have  implications  for 
lynx  conservation,  but  additional 
sampling  and  analysis  are  required 
before  biologists  will  be  able  to  fully 
understand  the  significance  of  the 
hybridization  (D.  Tippetts,  U.S.  Forest 
Service,  in  litt.,  2003). 
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Despite  the  lack  of  evidence  that 
competition  with  any  species  is 
negatively  affecting  lynx,  the  final  rule 
explained  the  theory  that  ski  and 
snowmobile  trails  and  roads  that  are 
maintained  for  winter  recreation  and 
forest  management  create  packed  snow 
corridors  that  give  other  species, 
particularly  coyotes,  access  to  lynx 
winter  habitat  on  all  land  ownerships. 
This  theory  has  neither  been  proven  or 
disproven  at  this  time  (Roe  et  al.  2000). 
On  the  basis  of  this  theory,  the  LCAS 
provides  that  there  be  no  net  increase  in 
groomed  or  designated  over-the-snow 
routes  and  snowmobile  play  areas  on 
Federal  lands  (Ruediger  et  al.  2000).  The 
U.S.  Forest  Service  and  BLM  are 
committed  to  adhering  to  their 
Conservation  Agreements  with  the 
Service  and  the  programmatic  biological 
opinion  on  Forest  and  BLM  land^ 


management  plans  that  require  the  U.S. 
Forest  Service  and  BLM  to  use  theLCAS 
in  determining  the  effects  of  actions  on 
lynx  (see  Factor  D).  Because  no 
evidence  has  been  provided  that  packed 
snowtrails  facilitate  competition  to  a 
level  that  negatively  affects  lynx,  we  do 
not  consider  packed  snowtrails  to  be  a 
threat  to  lynx  at  this  time. 

During  the  public  comment  period  on 
this  remanded  decision,  we  received 
information  that  predicted  that  if  snow 
depths  substantially  decrease  for  a  long 
period  of  time,  lynx  habitat  will  no 
longer  exist  in  the  Northeast  (Moving 
2001).  Hoving's  (2001)  model  predicted 
that  lynx  were  most  likely  to  occxu-  in 
areas  with  deep  snow  (greater  than  268 
cm  (105  in)  of  mean  annual  snowfall). 
Hoving  (2001)  modeled  possible 
consequences  to  the  availability  of  lynx 
habitat  in  the  Northeast  as  determined 

Table  2 


by  snow  depth.  His  predictions  were,  r,. 
only  based  on  a  comparison  of  average 
annual  snow  depths  in  the  1970s  to 
those  of  the  1980s,  not  on  models  of 
future  climate.  Hoving  (2001) 
acknowledged  that  the  1970s  were 
unusually  snowy  whereas  the  1980s  was 
a  period  of  relatively  little  snow.  If 
average  aimual  snow  depth 
substantially  decreases  in  the  Northeast, 
as  Hoving  (2001)  theorized  could 
happen  as  a  result  of  global  warming, 
appropriate  lynx  habitat  would  be 
diminished  and  could  be  completely 
eliminated  if  appropriate  climate 
conditions  did  not  return.  We  conclude 
the  potential  for  long-term  reductions  in 
snow  depth  because  of  climate  change 
is  speculative  at  this  time  and  is  not  a 
threat  to  lynx. 


Magnitude  of  threat 


Northeast 


Great  Lakes 


Moderate  .... 
Not  a  threat 


Factor  A: 

Timber  harvest  regimes  

Fire  suppression 

Factor  B: 

Legal  lynx-targeted  harvest  ..- -j  Not  a  threat 

Incidental  harvest  ;  Low 

f'actor  C , Not  a  threat 

Factor  D:  j 

Federal  land  management  plan  '  Not  a  threat 
guidance.  j 

Factor  E:  ' 

Intemational  strategy !  Low 

High  volume  traffic/development      Low 

Forest  roads  Not  a  threat 

Competition  Not  a  threat 

Global  wanning  Not  a  threat 


Southern  Rockies 


Low 

.Low  

Not  a  threat 

Low  

Not  a  threat 

Moderate  ... 

Low  ..%.. 

Low  

Not  a  threat 
Not  a  threat 
Not  a  threat 


Northern  Rockies/ 
Cascades 


Low 
Low 


Not  a  threat 

Low  ....: 

Not  a  threat 

Moderate  .... 


Low  

Moderate  .... 
Not  a  threat 
Not  a  threat 
Not  a  threat 


Low. 
Low. 

Not  a  threat. 

Low. 

Not  a  threat. 

Moderate. 


Low. 

Low. 

Not  a  threat. 
Not  a  threat. 
Not  a  threat. 


Finding 


\ 


Based  on  the  information  provided  in 
the  final  rule  and  the  analysis  provided 
above  about  the  range  of  the  lynx  and 
the  five  factors  contained  in  section 
4(a)(1)  of  the  ESA,  we  find  that  the  lynx 
is  not  endangered  because  it  is  not  in 
danger  of  extinction  throughout  a 
significant  portion  of  its  range.  The  way 
the  lynx  is  affected  varies  across  the 
range  and  there  is  not  any  particular 
activity  that  poses  a  threat  consistently 
throughout  the  range  of  the  species. 
Activities  that  may  impact  the  lynx  and 
its  habitat  are  typically  localized  and 
even  within  a  local  area  the  impact  an 
activity  may  have  on  lynx  can  vary 
depending  on  the  quality  and  quantity 
of  habitat  in  a  local  area  or  the  size  of 
the  local  resident  population.  In  some 
portions  of  the  range,  lynx  and  its 
habitat  face  few  or  no  threats  (e.g..  in 


wilderness  areas  in  the  Great  Lakes, 
Southern  Rocky  Mountains,  and 
Northern  Rocky  .Mountains/Cascades). 

Activities  addressed  in  the  factors 
contained  in  section  4(a)(1)  are  not  of 
the  magnitude  or  scope  to  require  us  to 
list  the  species  as  endangered.  We  base 
our  finding  that  lynx  is  not  endangered 
on  the  following  factors: 

(1)  Lynx  in  the  contiguous  United 
States  are,  and  historically  have  been, 
the  southernmost  segment  of  a  larger 
metapopulation  whose  center  is  in 
Canada.  Immigration  fi'om  Canada  is, 
and  historically  was,  vital  to  sustaining 
lynx  in  the  contiguous  United  States. 

(2)  In  the  contiguous  United  States, 
lynx  habitat  consists  of  the  southern 
extensions  of  the  boreal  forest  in  the 
Northeast,  Great  Lakes,  Southern  Rocky 
Mountains,  and  Northern  Rocky 
Mountains/Cascades.  The  overall 
quantity  and  extent  of  boreal  forest  in 


these  areas  has  not  substantially 
changed  in  the  past  century  because,  for 
the  most  part,  areas  where  lynx  habitat 
occurs  are  still  managed  as  forest  lands, 
although  there  may  have  been  a  low 
level  of  encroachment  in  lynx  habitat 
because  of  human  development  in  some 
local  areas.  The  quality  of  the  boreal 
forest  varies  because  it  is  a  naturally 
dynamic  ecosystem.  To.support  lynx, 
the  boreal  forest  must  contain  the 
mosaic  of  appropriate  species 
composition,  forest  stand  ages,  and 
forest  structure  that  provide  snowshoe 
hare  habitat  for  lynx  foraging  and  lynx 
derming  conditions. 

(3)  Lynx  habitat  occurs  on  lands 
owned  and  managed  by  Federal,  Tribal, 
State,  Coimty,  and  private  individuals 
and  entities.  Although  we  do  not  have 
information  that  allows  us  to  accurately 
quantify  how  much  habitat  for  lynx 
exists  in  the  contiguous  United  States, 
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in  the  Northeast  nearly  all  lynx  habitat 
occiirs  on  private  lands.  In  the  Great 
Lakes,  Southern  Rocky  Mountains,  and 
Northern  Rocky  Mountains/Cascades, 
lynx  habitat  occurs  primarily  on  Federal 
lands,  although  a  portion  does  occur  on 
State,  Tribal,  or  private  lands.  Based  on 
coarse  vegetation  maps,  potential  lynx 
habitat  was  roughly  estimated  to  be 
65,337  km  2  (25,227  mi  2)  in  the 
Northeast:  96,247  km  2  (37,161  mi  2)  in 
the  Great  Lakes;  26,673  km  2  (10,298 
mi  2)  in  the  Southern  Rocky  Mountains; 
and  155,893  km  2  (60,191  mi  2)  in  the 
Northern  Rocky  Mountains/Cascades 
(U.S.  Forest  Service  and  Bureau  of  Land 
Management  1999). 

(4)  The  current  range  of  the  lynx 
Uicludes  portions  of  Colorado,  Idaho, 
Maine,  Michigan,  Minnesota,  Montana, 

3ew  Hampshire,  New  York,  Oregon, 
tah,  Vermont,  Washington,  Wisconsin, 
and  Wyoming.  The  historic  range  of  the 
lynx  included  these  same  States.  The 
range  of  the  lynx  has  not  been 
dramatically  reduced.  We  believe  all 
historic  habitat  is  still  available  to 
dispersing  lynx  except  for  very  local 
areas  where  development  has 
encroached  on  the  boreal  forest.  A 
resident  population  does  not  exist  in 
New  York.  We  do  not  know  if  New  York 
or  the  Southern  Rockies  ever  supported 
resident  lynx  populations,  but  efforts  at 
reintroduction  of  lynx  in  New  York 
were  unsuccessful  and  it  would  be 
premature  to  judge  ongoing 
reintroduction  efforts  in  Colorado 
(although  reproduction  has  recently 
been  documented). 

,  (5)  In  the  contiguous  United  States, 
the  quality  and  quantity  of  the  available 
habitat  and  its  proximity  to  source 
populations  influenced  whether  lynx 
historically  were  able  to  establish 
resident  populations  or  occurred 
primarily  as  dispersers.  The  best 
scientific  information  suggests  that 
historically  only  a  few  areas  in  the 
contiguous  United  States  had  lynx 
habitat  of  high  enough  quality  and 
quantity  to  support  resident  populations 
and  these  are  areas  where  resident 
populations  currently  continue  to 
persist — northern  Maine,  northeastern 
Minnesota,  western  Montana,  and 
north-central  and  northeastern 
Washington.  Evidence  of  the  continuing 
high  quality  habitat  of  these  areas  is 
indicated  by  the  fact  that  currently  there 
are  many  more  lynx  in  these  areas 
where  resident  populations  exist 
(particularly  in  Maine  and  northeastern 
Minnesota)  than  we  knew  at  the  time  we 
listed  the  species  in  2000.  Northern 
New  Hampshire  and  northern  Idaho 
currently  have  habitat  conditions 
presiuned  capable  of  supporting  lynx 
and  are  directly  adjacent  to  resident 


populations;  therefore  we  expect  lynx 
occupy  these  areas. 

The  areas  where  resident  populations 
occiu-  are  where  habitat  for  lynx  has 
consistently  been  of  sufficient  quality 
and  quantity  to  support  abundant 
snowshoe  hare  populations  so  that  lynx 
are  able  to  successfully  produce  kittens 
that  are  then  recruited  into  the 
population.  These  habitats  are  of 
sufficient  quality  and  quantity  such  that 
snowshoe  hare  populations  at  cyclic 
lows  are  still  able  to  support  a  minimal 
niunber  of  lynx  in  the  area,  although  we 
do  not  expect  that  lynx  successfully 
reproduce  when  hare  populations  are 
low.  Additionally,  the  habitat  quahty 
and  quantity  can  support  immigrants 
from  Canada  that  colonize  new  areas  or 
contribute  to  existing  populations.  In 
reality,  in  each  region  these  areas  are  an 
artifact  of  the  international  border 
between  Canada  and  the  United  States 
that  artificially  splits  them  into  two 
pieces  of  a  whole  that  exists  primarily 
in  Canada.  This  is  most  evident  in 
Minnesota  and  Ontario — it  appears 
sometmies  the  Ontario  lynx  population 
expands  and  occupies  Mirmesota  and 
sometimes  it  contracts  and  lynx  recede 
from  Minnesota. 

Historically,  both  Colorado  and  New 
York  may  have  supported  small  resident 
lynx  populations  that  may  have  been 
extirpated,  although  we  are  uncertain 
because  historic  records  in  these  areas 
also  may  have  been  of  dispersers  that 
arrived  during  extremely  high 
population  cycles.  In  both  Colorado  and 
New  York  the  last  verified  record  of 
lynx  was  in  1973,  a  time  that 
corresponds  to  an  extreme  cyclic 
population  high.  In  both  States  there 
have  been  recent  efforts  to  establish 
lynx  populations.  The  attempt  to 
establish  a  lynx  population  in  New  York 
in  1989-1991  was  unsuccessful.  The 
State  of  Colorado  has  undertaken  an 
intensive  effort  to  restore  lynx  in 
Colorado.  Lynx  have  been  released  over 
the  past  4  years  into  Colorado  and 
reproduction  was  recently  dociunented, 
but  it  is  too  early  to  determine  if  a 
population  will  be  successfully 
established. 

(6)  In  the  remainder  of  the  lynx  range 
where  some  boreal  forest  exists  in 
smaller  patches,  is  of  marginal  quality, 
or  is  relatively  isolated  from  source  lynx 
populations,  Ijmx  occur  as  dispersers. 
We  include  boreal  forest  that  supports 
only  dispersers  within  the  range  of  the 
lynx  because  of  the  possibility  lynx 
could  establish  a  local  population  and 
contribute  to  the  persistence  of  the 
metapopulation.  However,  evidence  of 
this  is  minimal.  We  consider  these  areas 
that  only  support  dispersers  within  the 
range  of  the  lynx — portions  of  Michigan, 


Oregon,  Utah,  Vermont,  Wisconsin,  and 
Wyoming. 

(7)  Ar^  that  are  outside  of  boreal 
forest  types  and  that  do  not  have  cold 
winters  with  deep  snow  where 
dispersing  lynx  have  sporadically  been 
documented  are  not  considered  a  part  of 
the  range  of  lynx  because  they  do  not 
contain  the  ecological  conditions 
capable  of  supporting  lynx.  These  areas 
include — Connecticut,  Indiana,  Iowa, 
Massachusetts,  Nebraska,  Nevada,  North 
Dakota,  Ohio,  Pennsylvania,  South 
Dakota,  and  Virginia. 

(8)  We  conclude  that  large  portions  of 
range  of  the  lynx  in  the  Great  Lakes. 
Southern  Rocky  Moimtains,  and 
Northern  Rocky  Mountains/Cascades 
are  managed  as  non-developmental, 
such  as  designated  wilderness  areas, 
which  is  beneficial  to  lynx  because  it  is 
managed  to  let  natural  ecological 
processes  dominate.  While  there  is  some 
risk  to  lynx  in  these  areas,  these  risks  do 
not  threaten  lynx. 

(9)  We  conclude  there  is  a  low  threat 
to  the  contiguous  United  States  lynx 
population  because  of  the  lack  of  a 
cohesive  international  strategy  to 
maintain  coimectivity  between  habitats 
in  Canada  and  the  United  States. 

(10)  We  conclude  there  is  a  threat  to 
the  contiguous  United  States  lynx 
population  because  of  ciurent  effects  of 
timber  harvest  and  thinning  and  fire 
suppression  on  both  non-Federal  and 
Federal  lands  in  the  Northern  Rocky 
Mountains/Cascades  and  Southern 
Rocky  Mountains.  We  conclude  that  this 
threat  is  low.  Although  a  majority  of 
lynx  habitat  in  these  regions  is  on 
National  Forest  and  BLM  lands  that  are 
managed  to  conserve  lynx,  timber 
harvest  regimes  and  fire  suppression 
that  may  be  locally  detrimental  to  lynx 
and  snowshoe  hare  habitat  likely  occiu^ 
on  the  limited  amount  of  non-Federal 
lands  that  support  lynx  habitat  in  both 
the  Northern  Rocky  Mountains/ 
Cascades  and  Southern  Rocky 
Mountains. 

(11)  We  conclude  that  lynx  habitat 
may  be  impacted  because  of  changing 
timber  harvest  regimes  on  non-Federal 
lands  in  the  Northeast.  We  conclude  the 
threat  of  these  activities  is  moderate, 
although  there  is  the  potential  for  more 
severe  impacts  if  a  natural  mosaic  of 
vegetation  ages  and  forest  structure  that 
can  support  snowshoe  hares  and  lynx  is 
not  maintained. 

(12)  We  conclude  that  lynx  may  be 
impacted  because  of  timber  harvest  and 
fire  suppression  on  non-Federal  and 
Federal  lands  in  the  Great  Lakes. 
However,  the  impact  of  these  activities 
is  low  because  a  majority  of  lynx  habitat 
in  this  region  is  on  National  Forest 
lands,  which  are  managed  to  conserve 
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lynx;  however,  on  the  non-Federal  lands 
in  this  region  timber  harvest  regimes 
and  fire  suppression  could  cause  local 
impacts  to  Ijntuc  and  snowshoe  hare 
"habitat. 

(13)  Until  Federal  land  management 
plans  are  amended  or  revised  to  address 
lynx,  we  conclude  that  the  threat  to  lynx 
because  of  the  inadequacy  of  existing 
regulatory  mechanisms  is  moderate, 
albeit  at  a  lower  level  than  that 
described  in  the  final  rule. 

(14)  We  conclude  there  is  a  threat  to 
the  contiguous  United  States  lynx 
population  bom  incidental  catch  by 
trapping,  snaring,  or  hunting.  We 
conclude  this  threat  is  low.  although 
there  may  be  an  increased  risk  to  small, 
local  populations  from  incidental  catch 
depending  on  when  it  occurs  in  the 
population  cycle;  however,  we  have  no 
information  regarding  how  fitjquently 
incidental  trapping,  snaring,  or  hunting 
of  lynx  occurs. 

(15)  We  conclude  that  existing 
regulatory  mechanisms  do  not 
ameliorate  all  of  the  threats  contained  in 
Factors  A,  B,  and  E.  However,  some 
regulatory  mechanisms  do  minimize  the 
impact  some  activities  may  have  on 
lynx,  such  as  regulations  that  prohibit 
the  trapping  and  hunting  of  lynx  in 
most  States.  While  Federal  land 
management  plans  have  yet  to  be 
amended  to  adequately  address  lynx. 
Federal  land  managers  have  taken 
significant  steps  to  ininimize  the 
impacts  projects  may  have  on  lynx  and 
manage  habitat  to  conserve  lynx  until 
land  management  plans  are  amended. 

(16)  We  conclude  lynx  are  impacted 
by  high  traffic  volume  on  roads  that 
bisect  suitable  lynx  habitat  and  by 
associated  suburban  developments. 
However,  we  conclude  this  impact  is 
low  because  this  situation  rarely  occurs 
throughout  the  range  of  lynx  except  in 
the  Southern  Rocky  Mountains; 
however  there  is  currently  no  native 
lynx  population  in  this  area. 

Lynx  in  the  Northeast  are  not  in 
danger  of  extinction.  As  it  has 
historically,  the  boreal  forest  of  the 
Northeast  exists  primarily  in  Maine. 
L5nax  habitat  in  Maine  is  ciurently 
optimal  and  a  resident,  breeding 
population  of  l5aix  continues  to  exist. 
Maine's  lynx  population  is  ciurently 
much  larger  than  we  knew  at  the  time 
of  the  final  rule  in  2000  and  lynx  habitat 
in  Maine  is  directly  connected  to 
substantial  lynx  populations  and  habitat 
in  southeastern  Quebec  and  New 
Bnmswick.  Future  timber  harvest 
regimes  in  Maine  have  the  potential  to 
reduce  the  amount  of  snowshoe  hare 
habitat,  which  in  turn  would  reduce  the 
size  of  the  lynx  population.  There  are  no 
barriers  to  the  movement  of  lynx  across 


the  Canada-U.S.  border.  Coyote  snaring 
in  Maine  poses  a  risk  of  incidental 
mortality  to  local  lynx  populations.  The 
potential  exists  for  lynx  to  occiu-  in  New 
Hampshire  because  of  its  direct 
connectivity  with  Maine  and  we 
presume  they  ciurently  occur  there. 
Lynx  in  Vermont  have  always  existed 
solely  as  dispersers  because  Vermont 
naturally  supports  very  little  lynx 
habitat. 

Lynx  in  the  Great  Lakes  are  not  in 
danger  of  extinction.  Northeastern 
Minnesota  has  historically  supported, 
and  currently  supports,  a  resident  lynx 
population.  Boreal  forest  in  Minnesota 
is  contiguous  with  occupied  habitat  in 
Ontario.  Currently,  there  are  many  more 
lynx  in  northeastern  Minnesota  than  we 
knew  of  at  the  time  of  the  final  rule  in 
2000.  The  majority  of  lynx  habitat  in  the 
Great  Lakes  area  is  located  in  Minnesota 
and  is  managed  as  Federal  lands. 
Threats  to  lynx  on  these  lands  are 
alleviated  because  these  Federal 
agencies  use  the  LCAS  to  guide 
activities  in  lynx  habitat.  Amendment  or 
revision  of  Federal  land  memagement 
plans  to  adequately  address  lynx  is 
necessary  to  provide  long-term  lynx 
conservation.  On  non-Federal  lands 
there  is  a  low  threat  to  lynx  because  of 
the  potential  for  certain  forms  of  timber 
management  and  fire  suppression  to 
reduce  snowshoe  hare  habitat. 
Wisconsin  and  Michigan  naturally    ' 
support  only  dispersing  animals.  We 
base  this  assessment  on  the  lack  of 
evidence  of  reproduction,  lack  of  direct 
connectivity  with  suitable  habitat,  and 
limited  amount  of  habitat  in  these 
States. 

We  conclude  that  the  only  portion  of 
the  range  where  the  lynx  faces  possible 
extirpation  includes  the  Southern  Rocky 
Mountains  (primarily  Colorado)  and 
New  York,  to  the  extent  that  either  of 
these  areas  historically  supported 
resident  populations.  We  believe  the 
loss  of  these  resident  populations  was  a 
natural  process  because  these  areas  are 
naturally  isolated  from  source  lynx 
populations  and  habitats;  therefore,  the 
immigration  necessary  to  augment  and 
maintain  local  lynx  populations  was 
naturally  precluded.  However,  the  State 
of  Colorado  is  currently  undertaking  an 
intense  effort  to  restore  lynx  to 
Colorado.  If  lynx  in  these  areas 
historically  consisted  only  of  dispersers 
that  arrived  during  extremely  hi^ 
population  cycles,  we  have  no  evidence 
that  anything  would  prevent  further 
such  dispersal  into  these  areas  in  the 
future.  In  addition,  to  use  the  words  of 
another  court  quoted  with  approval  of 
the  court  in  this  case,  to  the  extent  that 
these  areas  never  supported  a  resident 
population  (as  opposed  to  dispersers). 


these  areas  are  not  "areas  in  which  [the 
lynx]  is  no  longer  viable  but  once  was," 
because  the  lynx  was  never  viable  there. 
Defenders  of  Wildlife  v.  Norton,  258 
F.3d  1136.  1145  (9th  Cir.  2001)  (quoted 
at  239  F.Supp.2d  at  20).  However,  if  we 
presume  that  both  Colorado  and  New 
York  historically  supported  resident 
populations,  we  find  these  areas  do  not 
constitute  a  significant  portion  of  the 
range  of  lynx  for  the  following  reasons: 

(1)  Both  areas  constitute  a 
comparatively  small  amount  of  the 
contiguous  United  States  range  of  the 
lynx.  Based  on  rough  estimates,  the 
Southern  Rockies  (primarily  Colorado) 
supported  only  8  percent  of  lynx  habitat 
in  the  contiguous  United  States  (U.S. 
Forest  Service  and  Bureau  of  Land 
Management  1999);  however,  we  know 
this  proportion  was  somewhat 
underestimated  because  lynx  habitat 
was  overestimated  in  other  regions.  New 
York  supports  slightly  more  than  1 
percent  of  lynx  habitat  just  within  the 
Northeast  based  on  a  current  habitat 
model,  and  therefore  only  a  small 
ft'action  of  a  percent  of  the  habitat 
nationwide. 

(2)  The  fact  that  historic  records  do 
not  clearly  demonstrate  that  these  areas 
supported  resident,  breeding  lynx 
populations  indicates  that  these  areas 
are  of  more  marginal  quality.  Where 
habitat  is  abundant  and  of  higher 
quality,  there  is  evidence  that  resident, 
breeding  lynx  populations  persist  as 
indicated  by  high  numbers  of  reliable 
lynx  r^ords  over  many  years  and 
evidence  of  reproduction.  We  do  not 
have  such  information  for  either  New 
York  or  the  Southern  Rocky  Mountains. 
In  fact,  an  effort  to  estabhsh  a  lynx 
population  in  New  York  during  1989- 
1991  failed,  potentially  an  indication 
that  the  habitat  was  not  adequate  to 
support  a  lynx  population. 
Reproduction  has  recently  been 
documented  in  an  intensive  lynx 
reestablishment  effort  currently 
underway  in  Colorado  but  it  remains  to 
be  seen  if  the  habitat  is  adequate  to 
support  a  lynx  population  for  the  long- 
term  without  such  intensive  human 
intervention. 

(3)  Habitat  appears  marginal  in  the 
Southern  Rocky  Mountains  and  New 
York.  In  the  Southern  Rocky  Mountains 
lynx  habitat  occurs  at  high  elevations 
and.  therefore,  is  naturally  highly 
fragmented  by  topography  and  drier 
south-  and  west-facing  slopes  into 
island-like  patches  rather  than 
expansive,  contiguous  blocks.  The 
amount  of  potential  lynx  habitat  in  New 
York  is  estimated  to  be  an  area  only 
slightly  larger  than  the  average  home 
range  of  a  single  male  lynx. 
Additionally,  the  boreal  forest  in  New 
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York  is  protected  as  Adirondack  State 
Park  where  much  of  the  forest  is  mature 
and  does  not  have  the  understory 
necessary  to  support  a  snowshoe  hare 
population  capable  of  sustaining  lynx. 

(4)  Both  of  these  areas  are  a  relatively 
long  distance  and  naturally  more 
isolated  from  other  lynx  populations, 
substantially  reducing  the  potential  for 
lynx  from  northern  populations  to 
augment  or  colonize  these  areas  or, 
alternatively,  reducing  the  ability  of 
lynx  from  these  areas  to  have 
augmented  or  colonized  other  lynx 
habitats.  Therefore  the  contribution  of 
these  areas  to  the  persistence  of  lynx  in 


the  contiguous  United  States  is 
presumably  minimal. 

We  conclude  that  the  contiguous 
United  States  DPS  of  the  lynx  is  not  in 
danger  of  extinction  throughout  a 
significant  portion  of  its  range  within 
the  Northeast,  Great  Lakes,  or  Southern 
Rockies  and  therefore  does  not  warrant 
reclassification  to  "endangered"  status 
in  all  or  a  significant  portion  of  its  range 
within  these  areas.  As  a  result  the 
Canada  lynx  will  remain  listed  as 
threatened  in  Colorado,  Idaho,  Maine, 
Michigan,  Minnesota,  Montana,  New 
Hampshire,  New  York,  Oregon,  Utah, 
Vermont,  Washington,  Wisconsin,  and 
Wyoming. 
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summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
delineate  the  process  for  determining 
and  resolving  the  cost  impact  on 
contracts  and  subcontracts  when  a 
contractor  makes  a  compliant  change  to 
a  cost  accounting  practice  or  follows  a 
noncompliant  practice. 
DATES:  Comment  date:  Interested  parties 
should  submit  comments  in  writing  on 
or  before  September  2,  2003  to  be 
considered  in  the  formulation  of  a  final 
rule. 

Public  meeting:  A  public  meeting  will 
be  held  on  August  ."i,  2003,  at  the 
address  shown  below  from  9  a.m.  to  5 
p.m.,  local  time. 

ADDRESSES:  Comments:  Submit  written 
comments  to — General  Services 
Administration.  FAR  Secretariat  (MVA) 
1800  F  Street,  NW,  Room  4035,  ATTN:  ' 
Laurie  Duarte,  Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— farcase.1999-025@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  1999-025  in  all 
correspondence  related  to  this  case. 

Public  meeting:  The  public  meeting 
will  be  held  at— Crystal  Mall  3,  1931 
Jefferson  Davis  Highway,  Room  C-43, 
Arlington,  VA,  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC.  20405,  at 
(202)  501^755  for  informaUon 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Edward  Loeb  at  (202)  501- 
0650.  Please  cite  FAR  case  1999-025. 
SUPPLEMENTARY  INFORMATION: 


A.  Background 

The  proposed  rule  delineates  the 
process  for  determining  and  resolving 
the  cost  impact  on  contracts  and 
subcontracts  when  a  contractor  makes  a 
compliant  change  to  a  cost  accounting 
practice  or  uses  a  noncompliant 
practice.  In  conjimction  with  the 
proposed  rule  being  published  today,  a 
public  meeting  will  be  held  on  August 
5,  2003.  The  public  meeting  is  intended 
tp  provide  the  purpose  and  rationale  for 
each  paragraph  of  the  proposed  rule. 
The  public  meeting  will  also  offer 
participants  an  opportunity  to  ask 
questions  regarding  the  content  of  the 
proposed  rule.  The  specific  date,  time, 
and  location  of  the  meeting  will  also  be 
posted  at  http://www.acq.osd.mil/dp/cpf 
within  three  days  of  the  date  of  this 
publication. 

FAR  Part  30.  Cost  Accounting 
Standards  Administration,  describes 
policies  and  procedures  for  applying  the 
Cost  Accounting  Standards  Board 
(CASB)  rules  and  regulations  to 
negotiated  contracts  and  subcontracts. 
The  CASB's  rules,  regulations,  and  Cost 
Accounting  Standards  (CAS)  are 
codified  at  48  CFR  Chanter  99  (FAR 
Appendix).  Negotiated  contracts  not 
exempt  in  accordance  with  48  CFR 
9903.201-1  (b)  are  subject  to  CAS. 

A  proposed  FAR  rule  was  published 
in  the  Federal  Register  at  65  FR  20854. 
April  18.  2000.  The  rule  delineated  the 
entire  cost-impact  process  the 
Government  and  the  contractor  shall 
follow  when  a  contractor  makes  a 
compliant  change  to  a  cost  accounting 
practice  or  follows  a  noncompliant 
practice.  Nine  responders  submitted 
public  conunents.  Additional  comments 
were  provided  by  the  public  at  a  series 
of  public  meetings  that  were  held  on 
August  2,  2000,  September  26,  2000. 
and  October  17,  2000. 

The  Councils  considered  the  written 
comments  received  in  response  to  the 
proposed  rule  and  the  comments 
provided  during  the  public  meetings.  As 
a  result,  the  Councils  are  currently 
proposing  a  rule  that  differs 
significantly  from  the  proposed  rule  that 
was  published  on  April  18.  2000.  The 
main  differences  between  the  two 
proposed  FAR  rules  are  listed  below. 

1.  CASB  final  rule.  This  second 
proposed  rule  incorporates  changes 
based  on  a  CASB  final  rule.  Changes  in 
Cost  Accounting  Practices,  which  was 
published  in  the  Federal  Register  at  65 
FR  37469.  June  14,  2000.  These  FAR 
changes  include  the  addition  of— 

a.  Definitions  for  required,  imilateral. 
and  desirable  changes;  and 

b.  CASB  language  excluding  cost 
accounting  practice  changes  related  to 


external  restructuring  from  contract 
price  and  cost  adjustments; 

2.  Offsets.  This  second  proposed  rule 
eliminates  the  term  "offset"  to  avoid 
potential  confusion  regarding  the  term, 
but  includes  the  effect  of  offsets  in  the 
cost  impact  calculation  process  by 
separating  the  calculation  of  the  cost 
impact  from  the  resolution  of  the  cost 
impact; 

3.  Materiality.  This  second  proposed 
rule  clarifies  that  the  cognizant  Federal 
agency  official  (CFAO)  may  make  a    ' 
materiality  determination  at  any  point 
in  the  cost  impact  process,  including 
before  requesting  a  general  dollar 
magnitude  (GDM)  proposal. 

4.  Desirable  change.  This  second 
proposed  rule  provides  additional 
guidance  regarding  what  constitutes  a 
desirable  change. 

5.  Form  and  content  of  the  GDM  and 
detailed  cost  impact  (DC!)  proposals. 
This  second  proposed  rule  revises  the 
requirements  regarding  the  form  and 
content  of  both  the  GDM  and  DCI 
proposals  to  provide  greater  flexibility 
to  apply  practical  solutions  to  the  cost 
impact  process  and  to  reduce  the 
administrative  effort.  This  includes 
revising  the  requfrements  of  the— 

a.  GDM  proposal  so  that  broad  based 
data  may  be  used  as  the  basis  for  the 
GDM  proposal;  and 

b.  DCI  proposal  to  provide  flexibility 
for  the  CFAO  to  not  require  individual 
data  on  all  contracts,  but  to  project  the 
cost  impact  on  larger  contracts  to  the 
remaining  contract  universe. 

6.  Contmct  price  adjustments.  The 
proposed  rule  provides  for  the  CFAO  to 
resolve  a  cost  impact  attributed  to  a 
change  in  cost  accounting  practice  or  a 
noncompliance  by  adjusting  a  single 
contract,  several  but  not  all  contracts,  all 
contracts,  or  any  other  suitable  method. 
In  an  ideal  world,  the  CFAO  would 
adjust  all  contracts  so  that  each  and 
every  dollar  of  the  cost  impact  is 
perfectly  re-allocated  to  each  and  every 
affected  contract.  However,  the  Councils 
recognize  that,  in  many  instances, 
adjusting  all  contracts  is  not  practical  or 
feasible.  The  proposed  rule,  dierefore, 
provides  the  CFAO  the  flexibility  to 
resolve  the  cost  impact  using  methods 
other  than  adjusting  every  contract, 
provided  the  Government  will  not  pay 
more,  in  the  aggregate,  than  would  be 
paid  if  the  CFAO  had  adjusted  all  the 
contracts. 

7.  Responsibilities  and  roles  of  the 
CFAO.  This  second  proposed  rule 
requires  the  CFAO  to  execute  contract 
modifications  in  lieu  of  the  contracting 
officers  at  the  agencies  that  awarded  the 
contracts;  and 

8.  New  solicitation  provision.  This 
second  proposed  rule  adds  a  provision 
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that  requires  a  contractor  to  indicate  if 
the  contract  award  will  result  in  a  cost 
accounting  practice  change  and,  if  so,  to 
prepare  a  pricing  proposal  using  the 
changed  practice. 

This  is  not  a  significant  regulatory . 
action  and,  therefore,  was  not  subject  to 
review  under  Section  60b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  imder  5  U.S.C. 
8d4. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because 
contracts  and  subcontracts  with  small 
businesses  are  exempt  from  all  CAS 
requirements  in  accordance  with  48 
CFR  9903.201-l{b)(3).  An  hiitial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed.  We  invite 
comments  from  small  businesses  and 
other  interested  parties.  The  Coimcils 
will  consider  comments  from  small 
entities  concerning  the  affected  FAR 
Parts  30  and  52  in  accordance  with  5 
U.S.C.  610.  Interested  parties  must 
submit  such  comments  separately  and 
should  cite  FAR  case  1999-025  in 
correspondence. 

C.  Paperwork  Reduction  Act 

I  The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501.  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  30  and 
52 

Government  procurement. 

Dated:  lune  26,  2003. 
Laura  G.  Smith, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  30  and 
52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  30  and  52  is  revised  to  read  as 
follows: 

Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  30— COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

2.  Add  section  30.001  to  read  as 
follows: 

30X01    Oefinitions. 
As  used  in  this  part — 


Affected  CAS-covered  cpMract  or 
subcontract  means  a  contract  or 
subcontract  subject  to  Cost  Accounting 
Standards  (CAS)  rules  and  regulations 
for  which  a  contractor  or 
subcontractor — 

(1)  Used  one  cost  accounting  practice 
to  estimate  costs  and  a  changed  cost 
accounting  practice  to  accumulate  and 
report  costs  under  the  contract  or 
subcontract;  or 

(2)  Used  a  noncompliant  practice  for 
purposes  of  estimating  or  accumulating 
and  reporting  costs  under  the  contract 
or  subcontract. 

Cognizant  Federal  agency  official 
(CFAO)  means  the  contracting  officer 
assigned  by  the  cognizant  Federal 
agency  to  administer  CAS. 

Desirable  change  means  a  unilateral 
change  to  a  contractor's  established  or 
disclosed  cost  accounting  practices  that 
the  CFAO  finds  is  desirable  and  not 
detrimental  to  the  Government  and  is, 
therefore,  not  subject  to  the  no  increased 
cost  prohibition  provisions  of  CAS- 
covered  contracts  and  subcontracts 
affected  by  the  change. 

Fixed-price  contracts  and 
subcontmcts  means — 

(1)  Fixed-price  contracts  and 
subcontracts  described  at  16.202, 
16.203,  and  16.207; 

(2)  Fixed-price  incentive  contracts 
and  subcontracts  where  the  price  is  not 
adjusted  based  on  actual  costs  incurred 
(subpart  16.4); 

(3)  Orders  issued  under  indefinite- 
delivery  contracts  and  subcontracts 
where  final  payment  is  not  based  on 
actual  costs  incurred  (subpart  16.5);  and 

(4)  The  fixed-hourly  rate  portion  of 
time-and-materials  and  labor-hours 
contracts  and  subcontracts  (subpart 
16.6). 

Flexibly  priced  contacts  and 
subcontracts  means — 

(1)  Fixed-price  contracts  and 
subcontracts  described  at  16.204, 
16.205,  and  16.206; 

(2)  Cost-reimbursement  contracts  and 
subcontracts  (subpart  16.3); 

(3)  Incentive  contracts  and 
subcontracts  where  the  price  may  be 
adjusted  based  on  actual  cqsts  incurred 
(subpart  16.4); 

(4)  Orders  issued  under  indefinite- 
delivery  contracts  and  subcontracts 
where  final  payment  is  based  on  actual 
costs  incurred  (subpart  16.5);  and 

(5)  The  materials  portion  of  time-and- 
materials  contracts  and  subcontracts 
(subpart  16.6). 

Noncompliance  means  a  failure  in 
estimating,  accumulating,  or  reporting 
costs  to — 

(1)  Comply  with  applicable  CAS;  or 

(2)  Consistently~follow  disclosed  or 
established  cost  accoimting  practices. 


Required  change  means — 

(1)  A  change  in  cost  accounting 
practice  that  a  contractor  is  required  to 
make  in  order  to  comply  with  a  CAS,  or 
a  modification  or  interpretation  thereof, 
that  subsequently  becomes  applicable  to 
an  existing  CAS-covered  contract  due  to 
the  receipt  of  another  CAS-covered 
contract  or  subcontract;  or 

(2)  A  prospective  change  to  a 
disclosed  or  established  cost  accoimting 
practice  when  the  CFAO  determines 
that  the  former  practice  was  in 
compliance  with  applicable  CAS  and 
the  change  is  necessary  for  the 
contractor  to  remain  in  compliance. 

Unilateral  change  means  a  change  in 
cost  accounting  practice  from  one 
compliant  practice  to  another  compliam 
practice  that  a  contractor  with  a  CAS- 
covered  contract{s)  or  subcontract(s) 
elects  to  make  that  has  not  been  deemed 
a  desirable  change  by  the  CFAO  and  for 
which  the  Government  will  pay  no 
aggregate  increased  costs. 

3.  Amend  section  30.201-3  by  adding 
paragraph  (c)  to  read  as  follows: 

30.201-3    Solicitation  provisions. 

*         *         *         •         * 

(c)  Insert  the  provision  at  FAR 
52.230-7,  Proposal  Disclosure— Cost 
Accoimting  Practice  Changes,  in 
solicitations  for  contracts  subject  to  CAS 
as  specified  in  48  CFR  9903.201  [FAR 
Appendix). 

4.  Amend  section  30.202-6  by 
revising  paragraph  (b);  removing  from 
paragraph  (c)  the  word  "cognizant";  and 
by  revising  paragraph  (d)  to  read  as 
follows: 

30.202-6    Responsibilities. 

***** 

(b)  The  contracting  officer  shall  not 
award  a  CAS-covered  contiact  until  the 
cognizant  Federal  agency  official 
(CFAO)  has  made  a  written 
determination  that  a  required  Disclosure 
Statement  is  adequate  unless,  in  order  to 
protect  the  Govemmenrs  interest,  the 
agency  head,  on  a  nondelegable  basis,      =. 
authorizes  award  without  obtaining 
submission  of  the  required  Disclosure 
Statement  (see  48  CFR  9903.202-2).  In 
this  event,  the  CFAO  shall  make  a 
determination  of  adequacy  as  soon  as 
possible  after  the  award. 
*.*•** 

(d)  The  CFAO  is  responsible  for 
issuing  determinations  of  adequacy  and 
compliance  of  the  Disclosure  Statement. 

5.  Revise  section  30.202-7  to  read  as 
follows: 

30.202-7    Determinations. 

(a)  Adequacy  determination.  (1)  As 
prescribed  by  48  CFR  9903.202-6  (FAR 
Appendix),  the  cognizant  auditor 
shall— 


4oioa 


Federal  Register/ Vol.  68.  No.  128 /Thursday,  July  3,  2003 / Proposed  Rules 


(i)  Conduct  a  ceview  of  tb«  Oiaclosure 
Statemei^t^a  ascertain  whether  dt  is 
current,  accurate,  and  complete;  and 

(ii)  Report  the  results  to  the  CFAO. 

(2)  The  CFAO  shall  determine  if  the 
Disclosure  Statement  adequately 
describes  the  contractor's  cost 
accounting  practices.  Also,  the  CFAO 
shall— 

(i)  If  the  Disclosure  Statement  is 
adequate,  notify  the  contractor  in 
writing,  and  provide  a  copy  to  the 
auditor  with  a  copy  to  the  contracting 
officer  if  the  proposal  triggers 
submission  of  a  Disclosure  Statement. 
The  notice  of  adequacy  shall  state  that— 

(A)  The  disclosed  practices  are 
adequately  described  and  the  CFAO 
currently  is  not  aware  of  any  additional 
practices  that  should -be  disclosed; 

(B)  The  notice  is  not  a  determination 
that  all  cost  accounting  practices  were 
disclosed;  and 

(C)  The  contractor  shall  not  consider 
a  disclosed  practice,  by  virtue  of  such 
disclosure,  an  approved  practice  for 
estimating  proposals  or  accumulating 
and  reporting  contract  and  subcontract 
cost  data;  or 

(ii)  If  the  Disclosure  Statement  is 
inadequate,  notify  the  contractor  of  the 
inadequacies  and  request  a  revised 
Disclosure  Statement. 

(3)  Generally,  the  CFAO  should 
furnish  the  contractor  notification  of 
adequacy  or  inadequacy  within  30  days 
after  the  CFAO  receives  the  Disclosure 
Statement. 

(b)  Compliance  determination.  (1) 
After  the  notification  of  adequacy,  the 
auditor  shall — 

(i)  Conduct  a  detailed  compliance 
review  to  ascertain  whether  or  not  the 
disclosed  practices  comply  with  CAS 
and  part  31,  as  applicable;  and 

(ii)  Advise  the  CFAO  of  the  results. 

(2)  The  CFAO  shall  make  a 
determination  of  compliance  or  take 
action  regarding  a  report  of  alleged 
noncompliance  in  accordance  with 
30.605(b). 

6.  Revise  Subpart  30.6  to  read  as 
follows: 

Subpart  30.6— CAS  Administration 

Sec. 

30.601  Responsibility. 

30.602  Materiality. 

30.603  Changes  to  disclosed  or  established 
cost  accounting  practices. 

30.603-1     Required  changes. 

30.603-2    Unilateral  and  desirable  changes. 

30.604  Processing  changes  to  disclosed  or 
established  cost  accounting  practices. 

30.605  Processing  noncompliances. 

30.606  Resolving  cost  impacts. 

30.607  SubconU-act  administration. 


30.601    RespoqiUbillty. 

(a)  The  CFAO  shall  perform  CAS 
administration  for  all  contracts  and 
subcontracts  in  a  business  unit,  even 
when  the  contracting  officer  retains 
other  administration  functions.  The 
CFAO  shall  make  all  CAS-related 
determinations  and  findings  (see 
subpart  1.7)  for  all  CAS-covered 
contracts  and  subcontracts,  including— 

(1)  Whether  a  change  in  cost 
accounting  practice  or  noncompliance 
has  occurred;  and 

(2)  If  a  change  in  cost  accounting 
practice  or  noncompliance  has 
occurred,  how  any  resulting  cost 
impacts  are  resolved. 

(b)  Within  30  days  after  the  award  of 
any  new  contract  subject  to  CAS.  the 
contracting  officer  making  the  award 
shall  request  the  CFAO  to  perform 
administration  for  CAS  matters  (see 
subpart  42.2).  For  subcontract  awards, 
the  contractor  awarding  the  subcontract 
shall  follow  the  procedures  at  52.230- 
6(1). 

30.602    Materiality. 

(a)  In  determining  materiality,  the 
CFAO  shall  use  the  criteria  in  48  CFR 
9903.305  (FAR  Appendix). 

(b)  A  CFAO  determination  of 
materiality — 

(1)  May  be  made  before  or  after  a 
general  dollar  magnitude  proposal  has 
been  submitted,  depending  on  the 
particular  facts  and  circumstances;  and 

(2)  Shall  be  based  on  adequate 
documentation. 

(c)  When  the  amount  involved  is 
immaterial,  the  CFAO  shall— 

(1)  Make  no  contract  adjustments  and 
conclude  the  cost  impact  process;  and 

(2)  In  the  case  of  noncomphance 
issues,  inform  the  contractor  that— 

(i)  The  noncompliance  should  be 
corrected;  and 

(ii)  If  the  noncompliajice  is  not 
corrected,  the  Government  reserves  the 
right  to  make  appropriate  contract 
adjustments  should  the  cost  impact 
become  material  in  the  future. 

(d)  For  required,  unilateral,  and 
desirable  changes,  and  CAS 
noncompliances,  when  the  amount 
involved  is  material,  the  CFAO  shall 
adjust  the  contract  or  use  another 
suitable  method  (see  30.606). 

30.603    Changes  to  disclosed  or 
established  cost  accounting  practices. 

Adjustments  to  contracts  and 
withholding  amounts  payable  for  CAS 
noncompliance,  new  standards,  or 
voluntary  changes  are  required  only  if 
the  amounts  involved  are  material.  In 
determining  materiality,  the  AGO  shall 
use  the  criteria  in  48  CFR  9903.305 
(FAR  Appendix).  The  AGO  may  forego 


action  to  require  that  a  cost  impact 
proposal  be  submitted  or  to  adjust 
contracts,  if  the  AGO  determines  the 
amount  involved  is  immaterial. 
However,  in  the  case  of  noncompliance 
issues,  the  AGO  shall  inform  the 
contractor  that — 

(a)  The  Government  reserves  the  right 
to  make  appropriate  contract 
adjustments  if,  in  the  future,  the  AGO 
determines  that  the  cost  impact  has 
become  material;  and 

(b)  The  contractor  is  not  excused  fi-om 
the  obligation  to  comply  with  the 
applicable  Standard  or  rules  and 
regulations  involved. 

30.603-1    Required  changes. 

(a)  General.  Offerors  shall  state 
whether  or  not  the  award  of  a  contract 
would  require  a  change  to  an  ^ 

established  cost  accounting  practice 
affecting  existing  contracts  and 
subcontracts  (see  52.230-1).  The 
contracting  officer  shall  notify  the 
CFAO  if  the  offeror  states  that  a  change 
in  cost  accounting  practice  would  be 
required. 

(d)  CFAO  responsibilities.  Prior  to         * 
making  an  equitable  adjustment  under 
the  applicable  paragraph(s)  that  address 
a  required  change  at  52.230-2,  Cost 
Accounting  Standards;  52.230-3, 
Disclosure  and  Consistency  of  Cost 
Accounting  Practices;  or  52.230-5,  Cost 
Accounting  Standards— Educational 
Institution,  the  CFAO  shall  determine 
that— 

(1)  The  cost  accounting  practice 
change  is  required  to  comply  with  a 
CAS,  or  a  modification  or  interpretation 
thereof,  that  subsequently  became 
applicable  to  one  or  more  contracts  or 
subcontracts;  or 

(2)  The  former  cost  accounting 
practice  was  in  compliance  with 
applicable  CAS  and  the  change  is 
necessary  to  remain  in  compliance. 

(c)  Notice  and  proposal  preparation. 
(1)  When  the  award  of  a  contract  would 
require  a  change  to  an  established  cost 
accounting  practice,  the  provision  at    ^ 
52.230-7,  Proposal  Disclosure — Cost      •    » 
Accounting  Practice  Changes,  requires 
the  offeror  to — 

(i)  Prepare  the  contract  pricing 
proposal  in  response  to  the  solicitation 
using  the  changed  cost  accounting 
practice  for  the  period  of  performance 
for  which  the  practice  will  be  used;  and 

(ii)  Submit  a  description  of  the 
changed  cost  accounting  practice  to  the 
contracting  officer  and  the  CFAO  as 
pricing  support  for  the  proposal. 

(2)  When  a  change  is  required  to 
remain  in  compliance  (for  reasons  other 
than  a  contract  award)  or  to  comply 
with  a  new  or  modified  standard,  the 
clause  at  52.230-6,  Administration  of 
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Cost  Accounting  Standards,  requires  the 
cpntractor  to — 

j  (i)  Submit  a  description  of  the  change 
to  the  CFAO  not  less  than  60  days  (or 
other  mutually  agreeable  date)  before 
implementation  of  the  change;  and 

t  (ii)  Submit  rationale  to  support  any 
cpntractor  assertion  that  the  cost  impact 
oif  the  change  is  immaterial: 

(d)  Equitable  adjustments  fornew or 
modified  standards.  (1)  Required 
changes  made  to  comply  with  new  or 
modified  standards  may  require 
equitable  adjustments,  but  only  to  those 
contracts  awarded  before  the  effective 
date  of  the  new  or  modified  standard 
(^ee  52.230-2.  52.230-3,  or  52.230-5). 

'  (2)  When  a  contractor  elects  to 
implement  a  required  change  to  comply 
with  a  new  or  modified  standard  prior 
to  the  applicability  date  of  the  standard, 
the  CFAO  shall  administer  the  change 
as  a  unilateral  change  (see  30.603-2). 
Contractors  shall  not  receive  an 
equitable  adjustment  that  will  result  in 
increased  costs  in  the  aggregate  paid  by 
the  Government  prior  to  the 
applicability  date  unless  the  CFAO 
determines  that  the  unilateral  change  is 
ajdesirable  change. 

30.6O3-2    Unilateral  and  desirable 
changes. 

I  (a)  Unilateral  changes.  (1)  The 
contractor  may  unilaterally  change  its 
disclosed  or  established  cost  accounting 
practices,  but  the  Government  shall  not 
pay  any  increased  cost,  in  the  aggregate, 
as  a  result  of  the  imilateral  change. 

I  (2)  Prior  to  making  any  contract  price 
ot  cost  adjustments  under  the  applicable 
parag]raph(s)  of  the  clause  addressing  a 
unilateral  change  at  52.230-2,  52.230-3, 
or  52.230-5,  the  CFAO  shall  determine 
tijat- 

I  (i)  The  contemplated  contract  price  or 
cost  adjustments  will  protect  the 
Government  from  the  payment  of  the 
estimated  increased  costs,  in  the 
aggregate;  and 

^ii)  The  net  effect  of  the  contemplated 
adjustments  will  not  result  in  the 
recovery  of  more  than  the  increased 
costs  paid  by  the  Govenunent.  in  the 
aggregate. 

(b)  Desirable  changes.  (1)  Prior  to 
taking  action  under  the  applicable 
paragraph(s)  addressing  a  desirable 
change  at  52.230-2,  52.230-3,  or 
52.230-5,  the  CFAO  shall  determine  the 
change  is  a  desirable  change  and  not 
detrimental  to  the  interests  of  the 
Government. 

(2)  Until  the  CFAO  has  determined  a 
change  to  a  cost  accounting  practice  is 
a  desirable  change,  the  change  is  a 
unilateral  change. 

1(3)  Some  factors  to  consider  in 
determining  if  a  change  is  a  desirable 


change  include,  but  are  not  limited  to, 
whether — 

(i)  The  contractor  must  change  the 
cost  accounting  practices  it  uses  for 
Government  contract  and  subcontract 
costing  purposes  to  remain  in 
compliance  with  the  provisions  of  part 
31; 

(ii)  The  contractor  is  initiating 
management  actions  directly  associated 
with  the  change  that  will  result  in  cost 
savings  for  segments  with  CAS-covered 
contracts  and  subcontracts  over  a  period 
for  which  forward  pricing  rates  are 
developed  or  five  years,  whichever  is 
shorter,  and  the  cost  sayings  are 
reflected  in  the  forward  pricing  rates; 
and 

(iii)  Funds  are  available  if  the 
determination  would  necessitate  an 
upward  adjustment  of  contract  cost  or 
price. 

(c)  Notice  and  proposal  preparation. 
(1)  When  a  contractor  makes  a  unilateral 
change,  the  clause  at  52.230-6, 
Administration  of  Cost  Accounting 
Standards,  requires  the  contractor  to— 

(i)  Submit  a  description  of  the  change 
to  the  CFAO  not  less  than  60  days  (or 
other  mutually  agreeable  date)  before 
implementation  of  the  change;  and 

(ii)  Submit  rationale  to  support  any 
contractor  assertion  that  the  cost  impact 
of  the  change  is  immaterial. 

(2)  If  a  contractor  implements  the 
change  in  cost  accounting  practice 
without  submitting  the  notice  as 
required  in  paragraph  (c)(1)  of  this 
subsection,  the  CFAO  may  determine 
the  change  a  failure  to  follow  a  cost 
accounting  practice  consistently  and 
process  it  as  a  noncompliance  in 
accordance  with  30.605. 

(d)  Retroactive  changes.  (1)  If  a 
contractor  requests  that  a  unilateral 
change  be  retroactive,  the  contractor 
shall  submit  supporting  rationale. 

(2)  The  CFAO  shall  promptly  evaluate 
the  contractor's  request  and  shall,  as 
soon  as  practical,  notify  the  contractor 
in  writing  whether  the  request  is  or  is 
not  approved. 

(3)  The  CFAO  shall  not  approve  a  date 
for  the  retroactive  change  that  is  before 
the  beginning  of  the  contractor's  fiscal 
year  in  which  the  request  is  made. 

(e)  Contractor  accounting  changes 
due  to  external  restructuring  activities. 
The  requirements  for  contract  price  and 
cost  adjustments  do  not  apply  to 
compliant  cost  accounting  practice 
changes  that  are  directly  associated  with 
external  restructuring  activities  that  are 
subject  to  and  meet  the  requirements  of 
10  U.S.C.  2325.  However,  the  disclosure 
requirements  in  30.603-2  shall  be 
followed. 


30.604    Processing  changes  to  disclosed 
or  established  cost  accounting  practices. 

(a)  Scope.  This  section  applies  to 
required,  unilateral,  and  desirable 
changes  in  cost  accounting  practices. 

(b)  Procedures.  Upon  receipt  of  the 
contractor's  notification  and  description 
of  the  change  in  cost  accoimting 
practice,  the  CFAO,  with  the  assistance 
of  the  auditor,  should  review  the 
proposed  change  concurrently  for 
adequacy  and  compliance.  The  CFAO 
shall— 

(1)  If  the  description  of  the  change  is 
both  adequate  and  compliant,  notify  the 
contractor  in  writing  and — 

(i)  For  required^or  unilateral  changes 
(except  those  requested  to  be 
determined  desirable  changes),  request 
the  contractor  submit  a  general  dollar 
magnitude  (GDM)  proposal  by  a 
specified  date,  unless  the  CFAO 
determines  the  cost  impact  is 
inunaterial;  or 

(ii)  For  imilateral  changes  that  the 
contractor  requests  to  be  determined 
desirable  changes,  inform  the  contractor 
that  the  request  shall  include  supporting 
rationale  and — 

(A)  For  any  request  based  on  the 
criteria  in  30.603-2(b)(3)(ii),  the  data 
necessary  to  demonstrate  the  required 
cost  savings;  or 

(B)  For  any  request  other  than  those 
based  on  the  criteria  in  30.603- 
2(b)(3)(ii),  a  GDM  proposal  and  any 
other  data  necessary  for  the  CFAO  to 
determine  if  the  change  is  a  desirable 
change; 

(2)  If  the  description  of  the  change  is 
inadequate,  request  a  revised 
description  of  the  new  cost  accounting 
practice;  and 

(3)  If  the  disclosed  practice  is 
noncompliant,  notify  the  contractor  in 
writing  diat,  if  implemented,  the  CFAO 
will  determine  the  cost  accounting 
practice  to  be  noncompliant  and  proc6ss 
it  accordingly. 

(c)  Evaluating  requests  for  desirable 
changes.  (1)  When  a  contractor  requests 
a  unilateral  change  be  determined  a 
desirable  change,  the  CFAO  shall 
promptly  evaluate  the  contractor's 
request  and,  as  soon  as  practical,  notify 
the  contractor  in  writing  whether  the 
change  is  a  desirable  change  or  the 
request  is  denied. 

(2)  If  the  CFAO  determines  the  change 
is  a  desirable  change,  the  CFAO  shall 
negotiate  any  cost  or  price  adjustments 
that  may  be  needed  to  resolve  the  cost 
impact  (see  30.606). 

(3)  If  the  request  is  denied,  the  change 
is  a  imilateral  change  and  shall  be 
processed  accordingly. 

(d)  General  dollar  magnitude 
proposal.  The  GDM  proposal- 
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(1)  Provides  information  to  the  CFAO 
on  the  estimated  overall  impact  of  a 
change  in  cost  accounting  practice  on 
affected  CAS-covered  contracts  and 
subcontracts  that  were  awarded  based 
on"  the  previous  cost  accounting 
practice;  and 

[2]  Assists  the  CFAO  in  determining 
whether  individual  contract  price  or 
cost  adjustments  are  required. 

(e)  General  dollar  magnitude  proposal 
content.  The  GDM  proposal— 

(1)  Shall  calculate  the  cost  impact  in 
accordance  with  paragraph  (h)  of  thi^ 
section; 

(2)  May  use  one  or  more  of  the 
following  methods  to  determine  the 
increase  or  decrease  in  cost 
accumulations: 

(i)  A  representative  sample  of  affected 
CAS-covered  contracts  and 
subcontracts. 

(ii)  The  change  in  indirect  rates 
multiplied  by  the  total  estimated  base 
computed  for  each  of  the  following 
groups: 

•iA)  Fixed-price  contracts  and 
subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts. 

(iii)  Any  other  method  that  provides 
a  reasonable  approximation  of  the  total 
increase  or  decrease  in  cost 
accumulations  for  all  affected  fixed- 
price  and  flexibly  priced  contracts  and 
subcontracts. 

(3)  May  be  in  any  format  acceptable 
to  the  CFAO  but,  as  a  minimum,  shall 
include  the  following  data: 

(i)  The  total  increase  or  decrease  in 
cost  accumulations  by  executive  agency. 
Including  any  impact  the  change  may 
have  on  contract  and  subcontract 
incentives,  fees,  and  profits,  for  each  of 
the  following  groups: 

(A)  Fixed-price  contracts  and 
subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts. 

(ii)  For  unilateral  changes,  the 
increased  or  decreased  costs  paid  by  the 
Government  for  each  of  the  following 
groups: 

(A)  Fixed-price  contracts  and 
subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts;  and 

(4)  When  requested  by  the  CFAO, 
shall  identify  all  affected  CAS-covered 
contracts  and  subcontracts. 

(f)  General  dollar  magnitude  proposal 
evaluation.  The  CFAO,  with  the 
assistance  of  the  auditor,  shall  promptly 
evaluate  the  GDM  proposal  If  the  cost 
impact  is  immaterial,  the  CFAO  shall 
notify  the  contractor  in  writing  and 
conclude  the  cost  impact  process  with 
no  contract  adjustments.  Otherwise,  the 
CFAO  shall— 
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(1)  Negotiate  and  resolve  the  cost 
impact  (see  30.606).  If  necessary,  the 
CFAO  may  request  that  the  contractor 
submit  a  revised  GDM  proposal  by  a 
specified  date  with  specific  additional 
data  needed  to  resolve  the  cost  impact 
(e.g.,  an  expanded  sample  of  affected 
CAS-covered  contracts  and  subcontracts 
or  a  revised  method  of  computing  the 
increase  or  decrease  in  cost 
accumulations);  or 

(2)  Request  that  the  contractor  submit 
a  detailed  cost-impact  (DCI)  proposal  by 
a  specified  date  if  the  CFAO  determines 
that  the  GDM  proposal  is  not  sufficient 
to  resolve  the  cost  impact. 

(g)  Detailed  cost-impact  proposal.  The 
DCI  proposal — 

(1)  Shall  calculate  the  cost  impact  in 
accordance  with  paragraph  (h)  of  this 
section; 

(2)  Shall  show  the  estimated  increase 
or  decrease  in  cost  accumulations  for 
each  affected  CAS-covered  contract  and 
subcontract  unless  the  CFAO  and 
contractor  agree  to — 

(i)  Include  only  those  affected  CAS- 
covered  contracts  and  subcontracts 
exceeding  a  specified  amount;  and 

(ii)  Estimate  the  total  increase  or 
decrease  in  cost  accumulations  for  all 
affected  CAS-covered  contracts  and 
subcontracts,  using  the  results  in 
paragraph  (g)(2)(i)  of  this  section; 

(3)  May  be  in  any  format  acceptable 
to  the  CFAO  but,  as  a  minimiun,  shall 
include  the  requirements  at  paragraphs 
(e)(3)(i)  and  (ii)  of  this  section;  and 

(4)  When  requested  by  the  CFAO, 
shall  identify  all  affected  CAS-covered 
contracts  and  subcontracts. 

(h)  Calculating  cost  impacts.  The  cost 
impact  calculation  shall — 

(1)  Include  all  affected  CAS-covered 
contracts  and  subcontracts  regardless  of 
their  status  (i.e.,  open  or  closed)  or  the 
fiscal  year(s)  in  which  the  costs  were 
incurred  [i.e.,  whether  or  not  the  final 
indirect  cost  rates  have  been 
established); 

(2)  Combine  the  cost  impact  for  all 
affected  CAS-covered  contracts  and 
subcontracts  for  all  segments  if  the 
effect  of  a  change  results  in  costs 
flowing  between  those  segments; 

(3)  Compute  the  increase  or  decrease 
in  cost  accumulations  for  affected  CAS- 
covered  contracts  and  subcontracts 
based  on  the  difference  between — 

(i)  The  estimated  cost  to  cofnplete 
using  the  current  practice;  and 

(ii)  The  estimated  cost  to  complete 
using  the  changed  practice; 

(4)  For  unilaterafchanges — 
(i)  Determine  the  increased  or 

decreased  cost  to  the  Government  for 
fixed-price  contracts  and  subcontracts 
as  follows: 

(A)  When  the  amount  in  paragraph 
(h)(3)(i)  exceeds  the  amoimt  in 


paragraph  (h)(3){ii)  of  this  section,  the 
difference  is  increased  cost  to  the 
Government. 

(B)  When  the  amount  in  paragraph 
(h)(3)(i)  is  less  than  the  amount  in 
paragraph  (h)(3)(ii)  of  this  section,  the 
difference  is  decreased  cost  to  the 
Government; 

(ii)  Determine  the  increased  or 
decreased  cost  paid  by  the  Government 
for  flexibly  priced  contracts  and 
subcontracts  as  follows: 

(A)  When  the  amount  in  paragraph 
(h)(3)(i)  exceeds  the  amount  in 
paragraph  (h)(3)(ii)  of  this  section,  the 
difference  is  decreased  cost  to  the 
Government; 

(B)  When  the  amount  in  paragraph 
(h)(3)(i)  is  less  than  the  amount  in 
paragraph  (h)(3)(ii)  of  this  secUon,  the 
difference  is  increased  cost  to  the 
Government;  and 

Oii)  Calculate  the  total  increase  or 
decrease  in  contract  and  subcontract 
incentives,  fees,  and  profits  associated 
with  the  increased  or  decreased  cost  to 
the  Government  in  accordance  with  48 
CFR  9903.306(c).  The  associated 
increase  or  decrease  is  based  on  the 
difference  between  the  negotiated 
incentives,  fees  and  profits  and  the 
amounts  that  would  have  been 
negotiated  had  the  cost  impact  been 
known  at  the  time  the  contracts  and 
subcontracts  were  negotiated. 

(iv)  Calculate  the  increased  or 
decreased  cost  to  the  Government  in  the 
aggregate  by  adding— 

(A)  The  increased  or  decreased  costs 
to  the  Government  for  fixed-price 
contracts  and  subcontracts; 

(B)  The  increased  or  decreased  costs 
to  the  Government  for  flexibly  priced 
contracts  and  subcontracts;  and 

(C)  The  total  increase  or  decrease  in 
contract  and  subcontract  incentives, 
fees,  and  profits  computed  in  paragraph 
(h)(4){iii)  of  this  section;  and 

(5)  For  equitable  adjustments  for 
required  changes — 

(i)  Estimated  increased  cost 
accumulations  are  the  basis  for 
increasing  contract  prices,  including 
target  prices  and  cost  ceilings;  and 

(ii)  Estimated  decreased  cost 
accumulations  are  the  basis  for 
decreasing  contract  prices,  including 
target  prices  and  cost  ceilings. 

(i)  Remedies.  If  the  contractor  does 
not  submit  the  accounting  change 
description  or  the  proposals  required  in 
paragraph  (d)  or  (g)  of  this  secUon 
within  the  specified  time,  or  any 
extension  granted  by  the  CFAO,  the 
CFAO  shall— 

(1)  With  the  assistance  of  the  auditor, 
estimate  the  general  dollar  magnitude  of 
the  cost  impact  on  affected  CAS-covered 
contracts  and  subcontracts;  and 
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I    (2)  Take  one  or  both  of  the  following 
actions: 

(i)  Withhold  an  amount  not  to  exceed 
10  percent  of  each  subsequent  payment 
related  to  the  contractor's  affected  CAS- 
covered  contracts  (up  to  the  estimated 
general  dollar  magnitude  of  the  cost 
Impact),  until  the  contractor  furnishes 
the  required  information. 
I    (ii)  Issue  a  final  decision  in 
Accordance  with  33.211  and  unilaterally 
^djust  the  contract(s)  by  the  estimated 
imount  of  the  cost  impact. 

^0.605    Processing  noncompliances. 
(a)  General.  Prior  to  making  any 
contract  price  or  cost  adjustments  under 
Ihe  applicable  paragraph(s)  addressing 
noncompliance  at  52.230-2,  52.230-3, 
ir  52.230-5,  the  CFAO  shall  determine 
liat— 
(1)  The  contemplated  contract  price  or 
ost  adjustments  will  protect  the 
<)vernment  from  the  payment  of 
increased  costs,  in  the  aggregate;  and 
i  (2)  The  net  effect  of  the  contemplated 
Contract  price  or  cost  adjustments  will 
[jot  result  in  the  recovery  of  more  than 
the  increased  costs  to  the  Government, 
ip  the  aggregate. 

I  (3)  The  net  effect  of  any  invoice 
idjustments  made  to  correct  an     • 
estimating  noncompliance  will  not 
result  in  the  recovery  of  more  than  the 
iiacreased  cost  paid  by  the  Government, 
in  the  aggregate. 

(4)  The  net  effect  of  any  interim  and 
final  voucher  billing  adjustments  made 
to  correct  a  cost  accumulation 
noncompliance  will  not  result  in  the 
recovery  of  more  than  the  increased  cost 
pay  by  the  Government,  in  the 
aggregate. 

^)  Notice  and  determination.  (1) 
Within  15  days  of  receiving  a  report  of 
alleged  noncompliance  from  the 
auditor,  the  CFAO  shall 

(i)  Notify  the  auditor  that  the  CFAO 
disagrees  with  the  alleged 
noncompliance;  or 

(ii)  Issue  a  notice  of  potential 
noncompliance  to  the  contractor  and 
provide  a  copy  to  the  auditor. 

(2)  The  notice  of  potential 
noncompliance  shall — 

(i)  Notify  the  contractor  in  writing  of 
the  exact  nature  of  the  noncompliance; 
and 

(ii)  Allow  the  contractor  60  days  or 
other  mutually  agreeable  date  to — 

(A)  Agree  or  submit  reasons  why  the 
contractor  considers  the  existing 
practices  to  be  in  compliance;  and 

(B)  Submit  rationale  to  support  any 
assertion  that  the  cost  impact  of  the 
noncompliance  is  immaterial. 

(3)  The  CFAO  shall— 
(i)  If  applicable,  review  the  reasons 

why  the  contractor  considers  the 


existing  practices  to  be  compliant  or  the" 
cost  impact  to  be  immaterial; 

(ii)  Make  a  determination  of 
compliance  or  noncompliance 
consistent  with  1 .  704 ;  and  ; 

(iii)  Notify  the  contractor  and  the 
auditor  in  writing  of  the  determination 
of  compliance  or  noncompliance  and 
the  basis  for  the  determination. 

(4)  If  the  CFAO  makes  a 
determination  of  noncomphance,  the 
CFAO  shall  follow  the  procedures  in 
paragraphs  (c)  through  (h)  of  this 
section,  as  appropriate,  unless  the 
CFAO  also  determines  the  cost'impact 
is  immaterial.  If  immaterial,  the  CFAO 
shall— 

(i)  Inform  the  contractor  in  writine 
that—  ^ 

(A)  The  noncompliance  should  be  • 
corrected;  and 

(B)  If  the  noncompliance  is  not 
corrected,  the  Government  reserves  the 
right  to  make  appropriate  contract 
adjustments  should  the  noncompliance 
become  material  in  the  futiue;  and 

(ii)  Conclude  the  cost  impact  process 
with  no  contract  adjustments. 

fc)  Correcting  noncompliances.  (1) 
The  clause  at  52.230-6  requires  the 
contractor  to  submit  a  description  of  any 
cost  accounting  practice  change  needed 
to  correct  a  noncompliance  v>dthin  60 
days  after  the  earlier  of— 

(i)  Agreement  with  the  CFAO  that 
there  is  a  noncompliance;  or 

(ii)  Notification  by  the  CFAO  of  a 
determination  of  noncompliance. 

(2)  The  CFAO,  with  the  assistance  of 
the  auditor,  should  review  the  proposed 
change  to  correct  the  noncompliance 
conciurently  for  adequacy  and 
compHance  (see  30.202-7).  The  CFAO 
shall — 

(i)  When  the  description  of  the  change 
is  both  adequate  and  compliant — 

(A)  Notify  the  contractor  in  writing; 

(B)  Request  that  the  contractor  submit 
by  a  specified  date  a  general  dollar 
magnitude  (GDM)  proposal,  unless  the 
CFAO  determines  the  cost  impact  is 
immaterial;  and 

(C)  Follow  the  procedures  at 
paragraph  (b)(4)  of  this  section  if  the 
CFAO  determines  the  cost  impact  is 
immaterial. 

(ii)  If  the  description  of  the  change  is 
inadequate,  request  a  revised 
description  of  the  new  cost  accounting 
practice. 

(iii)  If  the  disclosed  practice  is 
noncomphant,  notify  the  contractor  in 
writing  that,  if  implemented,  the  CFAO 
will  determine  the  cost  accoimting 
practice  to  be  noncompliant  and  process 
it  accordingly. 

(d)  General  dollar  magnitude  proposal 
content.  The  GDM  proposal— 


(1)  Shall  calculate  the  cost  impact  in 
accordance  with  paragraph  (h)  of  this 
section; 

(2)  May  use  one  or  more  of  the 
following  methods  to  determine  the 
increase  or  decrease  in  contract  and 
subcontract  price  or  cost  accumulations, 
as  applicable: 

(i)  A  representative  sample  of  affected 
CAS-covered  contracts  and  subcontracts 
affected  by  the  noncompliance. 

(ii)  When  the  noncompliance  involves 
cost  accumulation: 

"  (A)  For  piu-poses  of  computing 
increased  cost  in  the  aggregate,  the 
change  in  indirect  rates  multiplied  by . 
the  applicable  base  for  flexibly  priced 
contracts  and  subcontracts. 

(B)  For  purposes  of  determining 
interest,  the  change  in  indfrect  costs 
multiplied  by  the  applicable  base  for 
flexibly  priced  and  fixed-price  contracts 
and  subcontracts. 

(iii)  Any  other  method  that  provides 
a  reasonable  approximation  of  the  total 
increase  or  decrease  in  contract  and 
subcontract  prices  and  cost 
accumulations; 

(3)  May  be  in  any  format  acceptable 
to  the  CFAO  but,  as  a  minimum,  shall 
include  the  following  data: 

(i)  The  total  increase  or  decrease  in 
contract  and  subcontract  prices  and  cost 
accumulations,  as  applicable,  by 
executive  agencv,  including  any  impact 
the  noncompliahce  may  have  on 
contract  and  subcontract  incentives, 
fees,  and  profits,  for  each  of  the 
following  groups: 

(A)  Fixed-price  contracts  and 
subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts. 

(ii)  The  increased  or  decreased  costs 
to  the  Government  for  each  of  the 
following  groups: 

(A)  Fixed-price  contracts  and 
subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts. 

(iii)  The  total  overpayments  and 
underpayments  made  by  the 
Government  during  the  period  of 
noncompliance.  The  total  overpayments 
and  underpayments  shall  be  broken 
down  by  quarter,  unless  each  of  the 
quarterly  amounts  billed  during  the 
period  of  noncompliance  were 
approximately  equal;  and 

(4)  When  requested  by  the  CFAO, 
shall  identify  all  affected  CAS-covered 
contracts  and  subcontracts. 

(e)  General  dollar  magnitude  proposal 
evaluation.  The  CFAO  shall  promptly 
evaluate  the  GDM  proposal.  If  the  cost 
impact  is  immaterial,  the  CFAO  shall 
follow  the  requirements  in  paragraph 
(b)(4)  of  this  section.  Otherwise,  the 
CFAO  shall— 


40110 


Federal  Register/Vol.  68,  No.  128/Thursday.  July  3.  2003  / Proposed  Rules 


(1)  hfegotiate  and  resolve  the  cost 
impact  (see  30.606).  If  necessary,  the 
CFAO  may  request  the  contractor 
submit  a  revised  GDM  proposal  by  a 
specified  date,  with  specific  additional 
data  needed  to  resolve  the  cost  impact 
(e.g.,  an  expanded  sample  of  affected 
CAS-covered  contracts  and  subcontracts 
or  a  revised  method  of  computing  the 
increase  or  decrease  in  mntract  and 
subcontract  price  and  cost 
accumulations);  or 

(2)  Request  that  the  contractor  submit 
a  detailed  cost-impact  (DCI)  proposal  by 
a  specified  date  if  the  CFAO  determines 
that  the  GDM  proposal  is  not  sufficient 
to  resolve  the  cost  impact. 

(f)  Detailed  cost-impact  proposal.  The 
DCI  proposal — 

(1)  Shall  calculate  the  cost  impact  in 
accordance  with  paragraph  (h)  of  this 
section. 

(2)  Shall  show  the  increase  or 
decrease  in  price  and  cost 
accumulations,  as  applicable  for  each 
affected  CAS-covered  contract  and 
subcontract  unless  the  CFAO  and 
contractor  agree  to — 

(i)  Include  only  those  affected  CAS- 
covered  contracts  and  subcontracts 
having — 

(A)  Contract  and  subcontract  values 
exceeding  a  specified  amount  when  the 
noncompliance  involves  estimating 
costs;  and 

(B)  Incurred  costs  exceeding  a 
specified  amount  when  the 
noncompliance  involves  acciunulating 
costs;  and 

(ii)  Estimate  the  total  increase  or 
decrease  in  price  and  cost 
accumulations  for  all  affected  CAS- 
covered  contracts  and  subcontracts 
using  the  results  in  paragraph  (f)(2)(i)  of 
this  section; 

(3)  May  be  in  any  format  acceptable 
to  the  CFAO  but,  as  a  minimum,  shall 
include  the  information  in  paragraph 
(d)(3)  of  this  section;  and 

(4)  When  requested  by  the  CFAO, 
shall  identify  all  affected  CAS-covered 
contracts  and  subcontracts. 

(g)  Interest.  The  CFAO  shall— 

(1)  Separately  identify  interest  on  any 
increased  cost  paid,  in  the  aggregate,  as 
a  result  of  the  noncompliance; 

(2)  Compute  simple  interest  ft'om  the 
date  of  overpayment  to  the  time  the 
adjustment  is  effected  in  accordance 
with  26  U.S.C.  6621(a)(2),  as  follows: 

(i)  If  the  quarterly  amounts  billed 
during  the  period  of  noncompliance 
were  approximately  the  same,  use  the 
average  interest  rate  and  midpoint  for 
the  period  of  the  noncompliance  as  the 
baseline  for  the  computation  of  interest. 

(ii)  If  the  quarterly  amounts  billed 
during  the  period  of  noncompliance 
were  not  approximately  the  same,  use 


an  alternate  method  that  computes 
simple  interest  fitjm  the  date  of 
overpayment  to  the  time  the  adjustment 
is  effected. 

(h)  Calculating  cost  impacts.  The  cost 
impact  calculation  shall — 

(1 )  Include  all  affected  CAS-covered 
contracts  and  subcontracts  regardless  of 
their  status  [i.e.,  open  or  closed)  or  the 
fiscal  year  in  which  the  costs  were 
incurred  (i.e.,  whether  or  not  the  final 
indirect  cost  rates  have  been 
established); 

(2)  Combine  the  cost  impact  for  all 
affected  CAS-covered  contracts  and 
subcontracts  for  all  segments  if  the 
effect  of  a  change  results  in  costs 
flowing  between  those  segments; 

(3)  For  noncompliances  that  involve 
estimating  costs,  compute  the  impact  on 
contract  and  subcontract  price  for 
flexibly  priced  and  fixed-price  contracts 
and  subcontracts  (the  computation  for 
the  flexibly  priced  contracts  is  used 
only  for  purposes  of  determining  any 
necessary  adjustments  to  fee  and 
incentives),  hased  on  the  difference 
between — 

(i)  The  negotiated  contract  or 
subcontract  price;  and 

(ii)  What  the  negotiated  price  would 
have  been  had  the  contractor  used  a 
compliant  practice; 

(4)  For  noncompliances  that  involve 
accumulating  costs,  compute  the  impact 
on  cost  accumulations  for  flexibly 
priced  and  fixed-price  contracts  and 
subcontracts  (the  computation  for  the 
fixed-priced  contracts  is  used  only  for 
piuposes  of  determining  interest  on 
costs  paid),  based  on  the  difference 
between — 

(j)  The  costs  that  were  accumulated 
under  the  noncompliant  practice;  and 

(ii)  The  costs  that  would  have  been 
acciunulated  using  a  compliant  practice 
(from  the  time  the  noncompliant 
practice  was  first  implemented  until  the 
date  the  noncompliant  practice  was 
replaced  with  a  compliant  practice); 

(5)  For  purposes  of  determining 
increased  costs  in  the  aggregate,  for 
noncompliances  that  involve  estimating 
cots,  determine  the  increased  or 
decreased  cost  to  the  Government  for 
fixed-price  contracts  and  subcontracts 
as  follows: 

(i)  When  the  amount  in  paragraph 
(h)(3)(i)  exceeds  the  amount  in 
paragraph  (h)(3)(ii),  the  difference  is 
increased  cost  to  the  Government. 

(ii)  When  the  amount  in  paragraph 
{h)(3)(i)  is  less  than  the  amount  in 
paragraph  (h)(3)(ii),  the  difference  is 
decreased  cost  to  the  Government; 

(6)  For  purposes  of  determining 
increased  costs  in  the  aggregate,  for 
noncompliances  that  involve  cost 
accumulation,  determine  the  increased 


or  decreased  cost  to  the  Government  for 
flexibl]^  priced  contracts  and 
subcontracts  as  follows: 

(i)  When  the  amount  in  paragi-aph 
(h)(4)(i)  exceeds  the  amount  in 
paragraph  (h)(4)(ii),  the  difference  is 
increased  cost  to  the  Government. 

(it)  When  the  amount  in  paragraph 
(h)(4)(i)  is  less  than  the  amount  in 
paragraph  (h)(4)(ii),  the  difference  is 
decreased  cost  to  the  Government;  aijd 

(7)  Calculate  the  total  increase  or 
decrease  in  contract  and  subcontract 
incentives,  fees,  and  profits  associated 
with  the  increased  or  decreased  cost  to : 
the  Government  in  accordance  with  48 
CFR  9903.306(c).  The  associated 
increase  or  decrease  is  based  on  the 
difference  between  the  negotiated 
incentives,  fees,  and  profits  and  the 
amounts  that  would  have  been 
negotiated  had  the  contractor  used  a 
compliant  practice; 

(8)  For  noncompliances  that  involve 
estimating  costs,  calculate  the  increased 
or  decreased  cost  to  the  Government,  in 
the  aggregate,  by  adding — 

(i)  The  increased  or  decreased  costs  to 
the  Government  for  fixed-price  contracts 
and  subcontracts;  and 

(ii)  The  total  increase  or  decrease  in 
contract  and  subcontract  incentives, 
fees,  and  profits  computed  in  paragraph 
(h)(7)  of  this  section;  and 

(9)  For  noncompUances  that  involve 
accumulating  costs,  calculate  the 
increased  or  decreased  cost  to  the 
Government,  in  the  aggregate,  by 
adding — 

(i)  The  increased  or  decreased  costs  to 
the  Government  for  flexibly  priced 
contracts  and  subcontracts,  and 

(ii)  The  total  increase  or  decrease  in 
contract  and  subcontract  incentives, 
fees,  and  profits  computed  in  paragraph 
(h)(7)  of  this  section. 

(i)  Remedies.  If  the  contractor  does 
not  correct,  the  noncompliance  or 
submit  the  proposal  required  in 
paragraph  (d)  or  (f)  of  this  section 
within  the  specified  time,  or  any 
extension  granted  by  the  CFAO,  the 
CFAO  shall  follow  die  procedures  at 
30.604(i). 

30.606    Resolving  cost  impacts. 

(a)  General.  (1)  The  CFAO  shall 
coordinate  with  the  affected  contracting 
officers  before  negotiating  and  resolving 
the  cost  impact  when  the  estimated  cost 
impact  on  any  of  their  contracts  is  at 
least  $100,000.  However,  the  CFAO  has 
the  sole  authority  for  negotiating  and 
resolving  the  cost  impact. 

(2)  The  CFAO  may  resolve  a  cost 
impact  attributed  to  a  change  In  cost 
accounting  practice  or  a  noncompliance 
by  adjusting  a  single  contract,  several 


but  not  all  contracts,  all  contacts,  o^    ^ 
any  other  suitable  method.      ;,,,  ,i,t,     ': 

(3)ln  resolving  the  cost  impact,  the 
CFAQ- 

(i)  May  combine  the  cost  impacts  of 
several  changes  in  cost  accounting 
practices  within  a  segment,  intermediate 
office,  or  home  office  only  if  the  changes 
are  implemented  in  the  same  fiscal  year; 

(ii)  May  combine  the  cost  impacts  of 
two  or  more  segments  (e.g.,  a  change 
that  affects  the  flow  of  costs  between 
segments  or  the  implementation  of  a 
common  cost  accoimting  practice  for 
two  or  more  segments); 

(iii)  Shall  not  combine  the  cost  impact 
of  a  change  in  cost  accounting  practice 
with  the  cost  impact  of  a  noncompliant 
practice;  and 
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(ill)  The  CFAO  may,  in  consultation 
with  the  affected  contracting  officers, 
increase  or  decrease  individual  contract 
prices,  including  cost  ceilings  or  target 
costs  on  flexibly  priced  contracts.  In 
such  cases,  the  CFAO  shall  limit  any 
upward  contract  price  adjustments  on 
affected  contracts  to  the  amount  of 
downward  price  adjustments  to  other 
affected  contracts,  i.e.,  the  aggregate 
value  of  all  contracts  affected  by  a 
unilateral  change  shall  not  be  increased 
(9903.201-6(b)). 

(4)  For  noncompliances  that  involve 
estimating  tosts ,  the  CF AO— 

(i)  Shall,  to  the  extent  practical,  not 
adjust  the  price  upward  for  fixed-price 
contracts; 

(ii)  Shall,  if  contract  adjustments  are 


/ix,i  ckoii  „  4  u-  .u  v"^  •3"a".  11  contract  adjustments  ai 
(IV)  Shall  not  combme  the  cost  impact  made,  preclude  payment  of  aggresate 
one  noncomohant  nrart  ro  wUK  »),o        : _.  J        .    /    ^-""^"1  "1  dggregaie 


of  one  noncompliant  practice  with  the 
cost  impact  of  another  noncompliant 
practice. 

(v)  Shall  not  combine  the  costs 
impacts  attributable  to  different 
categories  of  compliant  changes,  i.e., 
requi red ,  unilateral , :0r  desirable 
changes. 

(4)  For  desirable  changes,  the  CFAO 
should  consider  the  estimated  cost 
impact  of  associated  management 
actions  on  contract  costs  in  resolving 
the  cost  impact. 

(b)  Negotiations.  The  CFAO  shall— 

(1)  Negotiate  and  resolve  the  cost 
impact  on  behalf  of  all  Government 
agencies;  and 

(2)  At  the  conclusion  of  negotiations, 
prepare  a  negotiation  memorandum  and 
send  copies  to  the  auditor  and  affected 
contracting  officers. 

(c)  Contract  adjustments.  (1)  The 
CFAO  may  adjust  some  or  all  contracts 
with  a  material  cost  impact,  subject  to 
the  provisions  in  paragraphs  (c)(2) 
through  (c)(6)  of  this  section. 

(2)  In  selecting  the  contract  or 
contracts  to  be  adjusted,  the  CFAO 
should  assure,  to  the  maximum  extent 
practical  and  subject  to  the  provisions 
in  paragraphs  (c)(3)  through  (c)(6)  of  this 
section,  that  the  adjustments  reflect  a 
pro  rata  share  of  the  cost  impact  based 
on  the  ratio  of  the  cost  impact  of  each 
executive  agency  to  the  total  cost 
impact. 

(3)  For  unilateral  changes,  the  CFAO 
shall— 

(i)  To  the  maximimi  extent  practical, 
not  adjust  the  price  upward  for  fixed- 
price  contracts; 

(ii)  If  contract  adjustments  are  made, 
preclude  payment  of  aggregate  increased 
costs  by  taking  one  or  both  of  the 
following  actions — 

(A)  Reduce  the  contract  price  on 
fixed-price  contracts. 

(B)  Disallow  costs  on  flexibly  priced 
contracts;  and 


increased  costs  by  reducing  the  contract 
price  on  fixed-price  contracts. 

(iii)  The  CFAO  may,  in  consultation 
with  the  affected  contracting  officers, 
increase  or  decrease  individual  contract 
prices,  including  costs  ceilings  or  target 
costs  on  flexibly  priced  contracts.  In 
such  cases,  the  CFAO  shall  limit  any 
upward  contract  price  adjustments  to 
affected  contracts  to  the  amount  of 
downward  price  adjustments  to  other 
affected  contracts,  i.e.,  the  aggregate 
value  of  all  contracts  affected  by  a 
noncompliance  that  involves  estimating 
costs  shall  not  be  increased  (9903  201- 
6(d)). 

(iv)  Shall  require  the  contractor  to 
correct  the  noncompliance,  i.e.,  ensure 
that  compliant  cost  accoimting  practices 
will  now  be  utilized  to  estimate 
proposed  contract  costs. 

(v)  Shall  require  the  contractor  to 
adjust  any  invoices  that  were  paid  based 
on  noncompliant  contract  prices  to 
reflect  the  adjusted  contract  prices,  after 
any  contract  price  adjustments  are  made 
to  resolve  the  noncompliance. 

(5)  For  noncompliances  that  involve 
cost  accumulation,  the  CFAO— 

(i)  Shall  require  the  contractor  to — 

(A)  Correct  noncompliant  contract 
cost  accumulations  in  the  contractor's 
cost  accounting  records  for  affected 
contracts  to  reflect  compliant  contract 
cost  accumulations;  and 

(B)  Adjust  interim  payment  requests 
(public  vouchers  and/or  progress 
payments)  and  final  vouchers  to  reflect 
the  difference  between  the  costs  paid 
using  the  noncompliant  practice  and  the 
costs  that  should  have  been  paid  using 
the  compliant  practice;  or 

(ii)  Shall  adjust  contract  prices.  In 
adjusting  contract  prices,  (he  CFAO 
shall  preclude  payment  of  aggregate 
increased  costs  by  disallowing  costs  on 
flexibly  priced  contracts. 

(A)  The  CFAO  may,  in  consultation 
with  the  affected  contracting  officers. 


increase  or  decrease  individual  contract 
prices,  including  costs  ceilings  or  target 
costs  on  flexibly  priced  contracts.  In 
such  cases,  the  CFAO  shall  limit  any 
upward  contract  price  adjustments  to 
affected  contracts  to  the  amount  of 
downward  price  adjustments  to  other 
affected  contracts,  i.e.,  the  aggregate 
value  of  all  contracts  affected  by  a 
noncompliance  that  involves  cost 
accumulation  shaU  not  be  increased 
(9903.201-€(d)). 
(B)  Shall  require  the  contractor  to — 
(i)  Correct  contract  cost 
accumulations  in  the  contractor's  cost 
accounting  records  to  reflect  the 
contract  price  adjustments;  and 

(2)  Adjust  interim  payment  requests 
(public  vouchers  and/ or  progress   • 
payments)  and  final  vouchers  to  reflect 
the  contract  price  adjustments. 

(6)  When  contract  adjustments  are 
made,  the  CFAO  shall— 

(i)  Execute  the  bilateral  modifications 
if  the  CFAO  and  contractor  agree  on  the 
amoimt  of  the  cost  impact  and  the 
adjustments  (see  42.302(a)(ll)(iv));  or 

(ii)  When  the  CFAO  and  contractor  do 
not  agree  on  the  amount  of  the  cost 
impact  or  the  contract  adjustments, 
issue  a  final  decision  in  accordance 
with  33.211  and  unilaterally  adjust  the 
contract(s)... 

(d)  Alternate  methods.  (1)  The  CFAO 
may  use  an  alternate  method  instead  of 
adjusting  contracts  to  resolve  the  cost 
impact,  provided  the  Government  will 
not  pay  more,  in  the  aggregate,  than 
would  be  paid  if  the  CFAO  did  not  use 
the  alternate  method  and  the  contracting 
parties  agree  on  the  use  of  that  alternate 
method; 

(2)  The  CFAO  may  not  use  an 
alternate  method  for  contracts  when 
application  of  the  alternate  method  to 
contracts  would  result  in — 

(i)  An  underrecovery  of  monies  by  the 
Government  (e.g..  due  to  cost  overruns); 
or 

(ii)  Distortions  of  incentive  provisions 
and  relationships  between  target  costs, 
ceiling  costs,  and  actual  costs  for 
incentive  type  contracts. 

(3)  When  using  an  alternate  method 
that  excludes  the  costs  fi-om  an  indirect 
cost  pool,  the  CFAO  shall— 

(i)  Apply  such  exclusion  only  to  the 
determination  of  final  indirect  cost  rates 
(see  42.705);  and 

(ii)  Adjust  the  exclusion  to  reflect  the 
Government  participation  rate  for 
flexibly  priced  contracts  and 
subcontracts.  For  example,  if  there  are 
aggregate  increased  costs  to  the 
Government  of  $100,000,  and  the 
indirect  cost  pool  where  the  adjustment 
is  to  be  effected  has  a  Government 
participation  rate  of  50  percent  for 
flexibly  priced  contracts  and 
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subcontracts,  the  contractor  shall 
exclude  $200,000  from  the  indirect  cost 
pool  ($100,000/50%  =  $200,000). 

30.607    Subcontract  administration. 

When  a  negotiated  CAS  price 
adjustment  or  a  detennination  of 
noncompliance  is  required  at  the 
subcontract  level,  the  CFAO  for  the 
subcontractor  shall  furnish  a  copy  of  the 
negotiation  memorandum  or  the 
determination  to  the  CFAO  for  the 
contractor  of  the  next  higher-tier 
subcontractor.  The  CFAO  of  the 
contractor  or  the  next  higher-tier 
subcontractor  shall  not  change  the 
detennination  of  the  CFAO  for  the 
lower-tier  subcontractor.  If  the 
subcontractor  refuses  to  submit  a  GDM 
or  DC!  proposal,  remedies  are  made  at 
the  prime  contractor  level. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

7.  Revise  section  52.230-6  to  read  as 
follows: 

52.230-6    Administration  of  Cost 
Accounting  Standards. 

As  prescribed  in  30.201-4(d)(l),  insert 
the  foUovdng  clause: 

Administration  of  Cost  Accounting  Standards 
(Date) 

For  the  purpo.se  of  administering  the  Cost 
Accounting  Standards  (CAS)  requirements 
under  this  contract,  the  Contractor  shall  take 
the  steps  outlined  in  paragraphs  (b)  through 
(i)  and  (k)  through  (n)  of  this  clause: 
(a)  Definitions.  As  used  in  this  clause — 
Affected  CAS-covered  contract  or 
subcontract  means  a  contract  or  subcontract 
subject  to  CAS  rules  and  regulations  for 
which  a  Contractor  or  subcontractor — 

(1)  Used  one  cost  accounting  practice  to 
estimate  costs  and  a  changed  cost  accounting 
practice  to  accumulate  and  report  costs  under 
the  contract  or  subcontract;  or 

(2)  Used  a  noncompliant  practice  for 
purposes  of  estimating  or  accumulating  and 
reporting  costs  under  the  contract  or 
subcontract. 

Cognizant  Federal  agency  official  (CFAO) 
means  the  Contracting  Officer  assigned  by 
the  cognizant  Federal  agency  to  administer 
the  CAS. 

Desirable  change  means  a  compliant 
change  to  a  Contractor's  established  or 
disclosed  cost  accounting  practices  that  the 
CFAO  finds  is  desirable  and  not  detrimental 
to  the  Government  and  is,  therefore,  not 
subject  to  the  no  increased  cost  prohibition 
provisions  of  CAS-covered  contracts  and 
subcontracts  affected  by  the  change. 
■  Fixed-price  contracts  and  subcontracts 
means — 

(1)  Fixed-price  contracts  and  subcontracts 
described  at  FAR  16.202,  16.203,  and  16.207; 

(2)  Fixed-price  incentive  contracts  and 
subcontracts  where  the  price  is  not  adjusted 
based  on  actual  costs  incurred  (FAR  Subpart 
16.4); 

(3)  Orders  issued  under  indefinite-delivery 
contracts  and  subcontracts  where  final 


payment  is  not  based  on  actual  costs  incurred 
(FAR  Subpart  16.5);  and 

(4)  The  fixed-hourly  rate  portion  of  time- 
and-materials  and  labor-hours  contracts  and 
subcontracts  (FAR  Subpart  16.6). 

Flexibly  priced  contracts  and  subcontmcts 
means — 

(1)  Fixed-price  contracts  and  subcontracts 
described  at  FAR  16.204  and  16.206; 

(2)  Cost-reimbursement  contracts  and 
subcontracts  (FAR  Subpart  16.3); 

(3)  Incentive  contracts  and  subcontracts 
where  the  price  may  be  adjusted  based  on 
actual  costs  incurred  (FAR  Subpart  IS. 4); 

(4)  Orders  issued  under  indefinite-delivery 
contracts  and  subcontracts  where  final 
payment  is  ba$ed  on  actual  costs  incurred 
(FAR  Subpart  16.5);  and 

(5)  The  materials  portion  of  time-and- 
materials  contracts  and  subcontracts  (FAR 
Subpart  16.6). 

Noncompliance  means  a  failure  in 
estimating,  accumulating,  or  reporting  costs 
to— 

(1)  Comply  with  applicable  CAS;  or 

(2)  Consistently  follow  disclosed  or 
established  cost  accounting  practices. 

Required  change  means — 

(1)  A  change  in  cost  accounting  practice 
that  a  Contractor  is  required  to  make  in  order 
to  comply  with  a  CAS,  or  a  modification  or 
interpretation  thereof,  that  subsequently 
becomes  applicable  to  existing  CAS-covered 
contracts  or  subcontracts  due  to  the  receipt 
of  another  CAS-covered  contract  or 
subcontract;  or 

(2)  A  prospective  change  to  a  disclosed  or 
established  cost  accounting  practice  when 
the  CFAO  determines  that  the  former  practice 
was  in  compliance  with  applicable  CAS  and 
the  change  is  necessary  for  the  Contractor  to 
remain  in  compliance. 

Unilateral  change  means  a  change  in  cost 
accounting  practice  from  one  compliant 
practice  to  another  compliant  practice  that  a 
Contractor  with  a  CAS-covered  contract(s)  or 
subcontract(s)  elects  to  make  that  has  not 
been  deemed  a  desirable  change  by  the  CFAO 
and  for  which  the  Government  will  pay  no 
aggregate  increased  costs. 

(b)  Submit  to  the  CFAO  a  description  of 
any  cost  accounting  practice  change 
(including  revisions  to  the  Disclosure 
Statement,  if  applicable)  and  any  assertion 
that  the  cost  impact  of  the  change  is 
immaterial  as  outlined  in  paragraphs  (b)(1) 
through  (3)  of  this  clause.  If  a  change  in  cost 
accounting  practice  is  implemented  without 
submitting  the  notice  required  by  this 
paragraph,  the  CFAO  may  determine  the 
change  to  be  a  failure  to  follow  paragraph 
(a)(2)  of  the  clause  at  FAR  52.230-2,  Cost 
Accounting  Standards;  paragraph  (a)(4)  of  the 
clause  at  FAR  52.230-3,  Disclosure  and 
Consistency  of  Cost  Accounting  Practices;  or 
paragraph  (a)(2)  of  the  clause  at  FAR  52.230- 
5,  Cost  Accounting  Standards — Educational 
Institution. 

(1)  When  a  description  has  been  submitted 
for  a  change  in  cost  accounting  practice  that 
is  dependent  on  a  contact  award  and  that 
contract  is  subsequently  awarded,  notify  the 
CFAO  within  15  days  after  such  award. 

(2)  For  any  change  in  cost  accounting 
pradice  not  covered  by  (b)(1)  of  this  clause 
that  is  required  in  accordance  with 


paragraphs  (a)(3)  and  (a)(4)(i)  of  the  clause  at 
FAR  52.230-2;  or  paragraphs  (a)(3),  (a)(4){i), 
or  (a)(4)(iv)  of  the  clause  at  FAR  52.230-5, 
submit  a  description  of  the  change  to  the 
CFAO  not  less  than  60  days  (or  such  other 
date  as  may  be  mutually  agreed  to  by  the 
CFAO  and  the  Contractor)  before 
implementation  of  the  change. 

(3)  For  any  change  in  cost  accounting 
practices  proposed  in  accordance  with 
paragraphs  (a)(4)(ii)  or  (iii)  of  the  clauses  at 
FAR  52.230-2  and  FAR  52.230-5;  or  with 
paragraph  (a)(3)  of  the  clause  at  FAR  52.230- 
3,  submit  a  description  of  the  change  not  less 
than  60  days  (or  such  other  date  as  may  be 
mutually  agreed  to  by  the  CFAO  and  the 
Contractor)  before  implementation  of  the 
change.  If  the  change  includes  a  proposed 
retroactive  date,  submit  supporting  rationale. 

(4)  Submit  a  description  of  the  change 
necessary  to  correct  a  failure  to  comply  with 
an  applicable  CAS  or  to  follow  a  disclosed 
practice  (as  contemplated  by  paragraph  (a)(5) 
of  the  clause  at  FAR  52.230-2  and  FAR 
52.230-5;  or  by  paragraph  (a)(4)  of  the  clause 
at  FAR  52.230-3)— 

(i)  Within  60  days  (or  such  other  date  as 
may  be  mutually  agreed  to  by  the  CFAO  and 
the  ConUactor)  after  the  date  of  agreement 
with  the  CFAO  that  there  is  a 
noncompliance;  or 

(ii)  In  the  event  of  Contractor  disagreement, 
within  60  days  after  the  CFAO  notifies  the 
Contractor  of  the  determination  of 
noncompliance. 

(c)  When  requested  by  the  CFAO,  submit 
on  or  before  a  date  specified  by  the  CFAO — 

(1)  A  general  dollar  magnitude  (GDM) 
proposal  in  accordance  with  paragraph  (d)  or 
(g)  of  this  clause; 

(2)  A  detailed  cost  impact  (DCI)  proposal 
in  accordance  with  paragraph  (e)  or  (h)  of 
this  clause; 

(3)  For  any  request  for  a  desirable  change 
that  is  based  on  the  criteria  in  FAR  30.603- 
2(b)(3)(ii),  fhe.data  necessary  to  demonstrate 
the  required  cost  savings;  and 

(4)  For  any  request  for  a  desirable  change 
that  is  based  on  criteria  other  than  that  in 
FAR  30.603-2(b)(3)(ii),  a  GDM  proposal  and 
any  other  data  necessary  for  the  CFAO  to 
determine  if  the  change  is  a  desirable  change. 

(d)  For  any  change  in  cost  accounting 
practice  subject  to  paragraph  (b)(1),  (b)(2),  or 
(b)(3)  of  this  clause,  the  GDM  proposal 
shall— 

(1)  Show  the  calculation  of  the  cost  impact 
in  accordance  with  paragraph  (f)  of  this 
clause; 

(2)  Use  one  or  more  of  the  following 
methods  to  determine  the  increase  or 
decrease  in  cost  accumulations: 

(i)  A  representative  sample  of  affected 
CAS-covered  contracts  and  subcontracts. 

(ii)  The  change  in  indirect  rates  multiplied 
by  the  total  estimated  base  computed  for  each 
of  the  following  groups: 

(A)  Fixed-price  contracts  and  subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts. 

(iii)  Any  other  method  that  provides  a 
reasonable  approximation  of  the  total 
increase  or  decrease  in  cost  accumulations 
for  all  affected  fixed-price  and  flexibly  priced 
contracts  and  subcontracts; 
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(3).lJ8e  a  format  acceptable  to  the  CFAO 
but,  as  a  minimum,  include  the  followine 
data:  * 

(i)  The  estimated  increase  or  decrease  in 
cost  accumulations  by  executive  agency, 
including  any  impact  the  change  may  have 
on  contract  and  subcontract  incentives,  fees, 
and  profits,  for  each  of  the  following  groups: 

(A)  Fixed-price  contracts  and  subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts. 

(ii)  For  unilateral  changes,  the  increased  or 
decreased  costs  to  the  Government  for  each 
jf  the  following  groups: 

(A)  Fixed-price  contracts  and  subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts;  and 

(4)  When  requested  by  the  CFAO,  identify 
all  affected  CAS-covered  contracts  and 
subcontracts. 

I   (e)  For  any  change  in  cost  accounting 
^practice  subject  to  paragraph  (b)(1),  (b)(2),  or 
o)(3)  of  this  clause,  the  DCI  proposal  shall— 

(1)  Show  the  calculation  of  the  cost  impact 
1  accordance  with  paragraph  (f)  of  this 

qkuse; 

(2)  Show  the  estimated  increase  or 
decrease  in  cost  accumulations  for  each 
affected  CAS-covered  contract  and 
subcontract,  unless  the  CFAO  and  Contractor 
^gree  to  include — 

(i)  Only  those  affected  CAS-covered 
contracts  and  subcontracts  having  an 
estimate  to  complete  exceeding  a  specified 
amount;  and 

(ii)  An  estimate  of  the  total  increase  or 
decrease  in  cost  accumulations  for  all 
affected  CAS-covered  contracts  and 
subcontracts,  using  the  results  in  paraBraoh 
■(«)(2)(i)  of  this  clause;  f      S'  I' 

I  (3)  Use  a  format  acceptable  to  the  CFAO 
but,  as  a  minimum,  include  the  information 
in  paragraph  (d)(3)  of  this  clause;  and 

I  (4)  When  requested  by  the  CFAO,  identify 
a|l  affected  CAS-covered  contracts  and 
subcontracts. 

j  If)  For  GDM  and  DCI  proposals  that  are 
subject  to  the  requirements  of  paragraphs  (d) 
or  (e)  of  this  clause,  calculate  the  cost  impact 
as  follows: 

j(l)  The  cost  impact  calculation  shall 
include  all  affected  CAS-covered  contracts 
and  subcontracts  regardless  of  their  status 
(/.«.,  open  or  closed)  or  the  fiscal  year  in 
which  the  costs  were  incurred  [i.e.,  whether 
or  not  the  final  indirect  cost  rates  have  been 
established). 

(2)  Compute  the  increase  or  decrease  in 
cost  accumulations  for  affected  CAS-covered 
contracts  and  subcontracts  based  on  the 
difference  between — 

(i)  The  estimated  cost  to  complete  using 
the  current  practice;  and 

|ii)  The  estimated  cost  to  complete  using 
thfe  changed  practice. 

(3)  For  unilateral  changes — 
(i)  Determine  the  increased  or  decreased 

cost  to  the  Government  for  fixed-price 
contracts  and  subcontracts  as  follows: 

(A)  When  the  amount  in  paragraph  (f)(2)(i) 
exceeds  the  amount  in  paragraph  (f)(2)(ii)  of 
this  clause,  the  difference  is  increased  cost  to 
the  Government. 

(B)  When  the  amount  in  paragraph  {f)(2)(i) 
is  less  than  the  amount  in  paragraph  (0(2)(ii) 
of  this  clause,  the  difference  is  decreased  cost 
to  the  Government; 


(li)  Determine  the  increased  or  decreased 
cost  to  the  Government  for  flexibly  priced 
contracts  and  subconUacts  as  follows: 

(A)  When  the  amount  in  paragraph  (f)(2)(i) 
exceeds  the  amount  in  paragraph  (f)(2)(ii)  of 
this  clause,  the  difference  is  decreased  cost 
to  the  Government. 

(B)  When  the  amount  in  paragraph  (f)(2)(i) 
is  less  than  the  amount  in  paragraph  (fi(2)(ii) 
of  this  clause,  the  difference  is  increased  cost 
to  the  Government; 

(iii)  Calculate  the  total  increase  or  decrease 
m  contract  and  subcontract  incentives,  fees, 
and  profits  associated  with  the  increased  or 
decreased  cost  to  the  Government  in 
accordance  with  48  CFR  9903.306(c).  The 
.associated  increase  or  decrease  is  based  on 
ihe  difference  between  the  negotiated 
incentives,  fees,  and  profits  and  the  amounts 
that  would  have  been  negotiated  had  the  cost 
impact  been  known  at  the  time  the  conu-acts 
and  subcontracts  were  negotiated;  and 

(iv)  Calculate  the  increased  or  decreased 
cost  to  the  Government  in  the  aggregate  by 
adding — 

(A)  The  increased  or  decreased  cost  to  the 
Government  for  fixed-price  contracts  and 
subcontracts; 

(B)  The  increased  or  decreased  cost  to  the 
Government  for  flexibly  priced  contracts  and 
subcontracts;  and 

(C)  The  total  increase  or  decrease  in 
contract  and  subcontract  incentives,  fees,  and 
profits  computed  in  (fl(3)(iii)  of  this  clause. 

(4)  For  equitable  adjustments  for  required 
changes — 

(i)  Estimated  increased  cost  accumulations 
are  the  basis  for  increasing  contract  prices, 
including  target  prices  and  cost  ceilings;  and 

(ii)  Estimated  decreased  cost 
accumulations  are  the  basis  for  decreasing 
contract  prices,  including  target  prices  and 
cost  ceilings. 

(g)  For  any  noncompliant  cost  accounting 
practice  subject  to  paragraph  (b)(4)  of  this 
clause,  prepare  the  GDM  proposal  as  follows: 

(1)  Calculate  the  cost  impact  in  accordance 
with  paragraph  (i)  of  this  clause. 

(2)  Use  one  or  more  of  the  following 
methods  to  determine  the  increase  or 
decrease  in  contract  and  subcontract  prices 
or  cost  accumulations,  as  applicable: 

(i)  A  representative  sample  of  affected 
CAS-covered  contracts  and  subcontracts. 

(ii)  When  the  noncompliance  involves  cost 
accumulation — 

(A)  For  purposes  of  computing  increased 
costs  in  the  aggregate,  the  change  in  indirect 
rates  multiplied  by  the  applicable  base  for 
flexibly  priced  contracts  and  subcontracts;  or 

(B)  For  purposes  of  determining  interest, 
the  change  in  indirect  costs  multiplied  by  the 
applicable  base  for  flexibly  priced  and  fixed- 
price  contracts  and  subcontracts. 

(iii)  Any  other  method  that  provides  a 
reasonable  approximation  of  the  total 
increase  or  decrease. 

(3)  Use  a  format  acceptable  to  the  CFAO 
but,  as  a  minimum,  include  the  followine 
data: 

(i)  The  total  increase  or  decrease  in 
contract  and  subcontract  price  and  cost 
accumulations,  as  applicable,  by  executive 
agency,  including  any  impact  the 
noncompliance  may  have  on  contract  and 
subcontract  incentives,  fees,  and  profits,  for 
each  of  the  following  groups: 


(A)  Fixed-price  contracts  and  subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts. 

(ii)  The  increased  or  decreased  cost  to  the 
Government  for  each  of  the  following  groups: 

(A)  Fixed-price  contracts  and  subcontracts. 

(B)  Flexibly  priced  contracts  and 
subcontracts. 

(iii)  The  total  overpayments  and 
underpayments  made  by  the  Government 
during  the  period  of  noncompliance.  The 
total  overpayments  and  underpayments  shall 
be  broken  down  by  quarter,  unless  each  of 
the  quarteriy  amounts  billed  during  the 
period  of  noncompliance  were  approximately 

6(]USU. 

(4)  When  requested  by  the  CFAO,  identify 
all  affected  CAS-covered  contracts  and 
subcontracts. 

(h)  For  any  noncompliant  practice  subject 
to  paragraph  (b)(4)  of  this  clause,  prepare  the 
DCI  proposal  as  follows: 

(1)  Calculate  the  cost  impact  in  accordance 
with  paragraph  (i)  of  this  clause. 

(2)  Show  the  increase  or  decrease  in  price 
and  cost  accumulations  for  each  affected 
CAS-covered  contract  and  subcontract  unless 
the  CFAO  and  Contractor  agree  to — 

(i)  Include  only  those  affected  CAS-covered 
contracts  and  subcontracts  having— 

(A)  Contract  and  subcontract  values        .  ^ l 
exceeding  a  specified  amount  when  the    >  .:>a 
noncompliance  involves  estimating  costs; 
and 

(B)  Incurred  costs  exceeding  a  specified 
amount  when  the  noncompliance  involves 
accumulating  costs;  and 

(ii)  Estimate  the  total  increase  or  decrease 
in  price  and  cost  accumulations  for  all 
affected  CAS-covered  contracts  and 
subcontracts  using  the  results  in  paraBraoh 
(h)(2)(i)  of  this  clause. 

(3)  Use  a  format  acceptable  to  the  CFAO 
that,  as  a  minimum,  includes  the  information 
in  paragraph  (g)(3)  of  this  clause. 

(4)  When  requested  by  the  CFAO,  identify 
all  affected  CAS-covered  contracts  and 
subcontracts. 

(i)  For  GDM  and  DCI  proposals  that  are 
subject  to  the  requirements  of  paragraph  (g) 
or  (h)  of  this  clause,  calculate  the  cost  impact 
as  follows: 

(1)  The  cost  impact  calculation  shall 
include  all  affected  CAS-covered  contracts 
and  subcontracts  regardless  of  their  status 
(/.e.,  open  or  closed)  or  the  fiscal  year  in 
which  the  costs  were  incurred  [i.e..  whether 
or  not  the  final  indirect  cost  rates  have  been 
established). 

(2)  For  noncompliances  that  involve 
estimating  costs,  compute  the  change  in 
contract  and  subcontract  price  for  flexibly 
priced  and  fixed-price  contracts  and 
subcontracts  (the  computation  for  the  flexibly 
priced  contracts  is  used  in  determining  any 
necessary  adjustments  to  fee  and  incentives), 
based  on  the  difference  between — 

(i)  The  negotiated  contract  or  subcontract 
price;  and 

(ii)  What  the  negotiated  price  would  have 
been  had  the  Contractor  used  a  compliant 
practice. 

(3)  For  noncompliances  that  involve 
accumulating  costs,  compute  the  change  in 
cost  accumulations  for  flexibly  priced  and 
fixed-price  contracts  and  subcontracts.  The 
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computation  for  the  fixed-price  contracts  is 
used  only  for  purposes  of  determining 
interest  on  costs  paid,  based  on  the  difference 
between — 

(i)  The  costs  that  were  accumulated  under 
the  noncompliant  practice;  and 

(ii)  The  costs  that  would  have  been 
accumulated  using  a  compliant  practice 
(from  the  time  the  noncompliant  practice  was 
first  implemented  until  the  date  the 
noncompliant  practice  was  replaced  with  a 
compliant  practice). 

(4)  For  purposes  of  determining  increased 
costs  in  the  aggregate  for  noncompliances 
that  involve  estimating  costs,  determine  the 
increased  or  decreased  cost  to  the 
Government  for  fixed-price  contracts  and 
subcontracts  as  follows: 

(i)  When  the  amount  in  paragraph  (i)(2)(i) 
exceeds  the  amount  in  paragraph  (i)(2](ii)  of 
this  clause,  the  difference  is  increased  cost  to 
the  Government. 

(ii)  When  the  amount  in  paragraph  (i)(2)(i) 
is  less  than  the  amount  in  paragraph  (i)(2)(ii) 
of  this  clause,  the  difference  is  decreased  cost 
to  the  Government. 

(5)  For  purposes  of  determining  increased 
costs  in  the  aggregate  for  noncompliances 
that  involve  cost  accumulation,  determine 
the  increased  or  decreased  cost  to  the 
Government  for  flexibly  priced  contracts  and 
subcontracts  as  follows: 

(i)  When  the  amount  in  paragraph  (i)(3)(i) 
exceeds  the  amount  in  paragraph  (i)(3)(ii)  of 
this  clause,  the  difference  is  increased  cost  to 
the  Government. 

(ii)  When  the  amount  in  paragraph  (i)(3)(i) 
is  less  than  the  amount  in  paragraph  (i)(3)(ii) 
of  this  clause,  the  difference  is  decreased  cost 
to  the  Government. 

(6)  Calculate  the  total  increase  or  decrease 
in  contract  and  subcontract  incentives,  fees, 
and  profits  associated  with  the  increased  or 
decreased  cost  to  the  Government  in 
accordance  with  48  CFR  9903.306(c).  The 
associated  increase  or  decrease  is  based  on 
the  difference  between  the  negotiated 
incentives,  fees,  and  profits  and  the  amounts 
that  would  have  been  negotiated  had  the 
Contractor  used  a  compliant  practice. 

(7)  For  noncompliances  that  involve 
estimating  costs,  calculate  the  increased  or 
decreased  cost  to  the  Government  in  the 
aggregate  by  adding — 


(i)  The  increased  or  decreased  cost  to  the 
Government  for  fixed-price  contracts  and 
subcontracts; 

(ii)  The  total  increase  or  decrease  in 
contract  and  subcontracts  incentives,  fees, 
and  profits  computed  in  (i)(6)  of  this  clause. 

(8)  For  noncompliances  that  involve 
accumulating  costs,  calculate  the  increased 
or  decreased  cost  to  the  Government  in  the 
aggregate  by  adding — 

(i)  The  increased  or  decreased  cost  to  the 
Government  for  flexibly  priced  contracts  and 
subcontracts;  and 

(ii)  The  total  increase  or  decrease  in 
contract  and  subcontracts  incentives,  fees, 
and  profits  computed  in  paragraph  (i)(6)  of 
this  clause. 

(j)  If  the  Contractor  does  not  submit  the       ■* 
information  required  by  paragraph  (b)  or  (c) 
of  this  clause  within  the  specified  time,  or 
any  extension  granted  by  the  CFAO,  the 
CFAO  may  take  one  or  both  of  the  following 
actions: 

(1)  Withhold  an  amount  not  to  exceed  10 
percent  of  each  subsequent  payment  to  the 
Contractor's  affected  CAS-covered  contracts 
(up  to  the  estimated  general  dollar  magnitude 
of  the  cost  impact)  until  such  time  as  the 
Contractor  provides  the  required  information 
to  the  CFAO. 

"(2)  Issue  a  final  decision  in  accordance 
with  FAR  33.211  and  unilaterally  adjust  the 
contract(s)  by  the  estimated  amount  of  the 
cost  impact. 

(k)  Agree  to — 

(1)  Contract  modifications  to  reflect 
adjustments  required  in  accordance  with 
paragraph  (a)(4)  or  (a)(5)  of  the  clauses  at 
FAR  52.230-2  and  52.230-5;  or  with 
paragraph  (a)(3)  or  (a)(4)  of  the  clause  at  FAR 
52.230-3;  and 

(2)  Repay  the  Government  for  any  aggregate 
increased  cost  paid  to  the  Contractor. 

(1)  For  all  subcontracts  subject  to  the 
clauses  at  FAR  52.230-2,  52.230-3,  or 
52.230-5— 

(1)  So  state  in  the  body  of  the  subcontract, 
in  the  letter  of  award,  or  in  both  (do  not  use 
self-deleting  clauses); 

(2)  Include  the  substance  of  this  clause  in 
all  negotiated  subcontracts;  and 

(3)  Within  30  days  after  award  of  the 
subcontract,  submit  the  following 
information  to  the  Contractor's  CFAO: 

(i)  Subcontractor's  name  and  subcontract 
number. 


(ii)  Dollar  amount  aqd  date  otautoi;^  t^  f^ 
(iii)  Name  of  Cohtrafctor  making  tl1eTtWSr&. 
(m)  Notify  the  CFAO  in  writing  of  any 
adjustments  required  to  subcontracts  under 
this  contract  and  agree  to  an  adjustment  to 
this  contract  price  or  estimated  cost  and  fee. 
The  Contractor  shall — 

(1)  Provide  this  notice  within  30  days  after 
the  Contractor  receives  the  proposed 
subcontract  adjustments;  and 

(2)  Include  a  proposal  for  adjusting  the 
higher-tier  subcontract  or  the  contract 
appropriately. 

(n)  For  subcontracts  containing  the  clause 
or  substance  of  the  clause  at  FAR  52.230-2, 
FAR  52.230-3,  or  FAR  52.230-5,  require  the 
^subcontractor  to  comply  with  all  Standards 
in  effect  on  the  date  of  award  or  of  final 
agreement  on  price,  as  shown  on  the 
subcontractor's  signed  Certificate  of  Current 
Cost  or  Pricing  Data,  whichever  is  earlier. 
(End  of  clause) 

8.  Add  section  52.230-7  to  read  as 
follows: 

52.230-7    Proposal  Disclosure— Cost 
Accounting  Practice  Changes. 

As  prescribed  in  30.201— 3(c),  insert 
the  following  provision: 

Proposal  Disclosure — Cost  Accounting 
Practice  Changes  (Date) 

The  offeror  shall  check  "yes"  below  if  the 
contract  award  will  result  in  a  required  or 
unilateral  change  in  cost  accounting  practice, 
including  unilateral  changes  requested  to  be 
desirable  changes. 
(    lYes 
1     JNo 

If  the  offeror  checks  "Yes"  above,  the 
offeror  shall — 

(1)  Prepare  the  pricing  proposal  in 
response  to  the  solicitation  using  the  changed 
practice  for  the  period  of  performance  for 
which  the  practice  will  be  used;  and 

(2)  Submit  a  description  of  the  changed 
cost  accounting  practice  to  the  Contracting 
Officer  and  the  Cognizant  Federal  Agency 
Official  as  pricing  support  for  the  proposal. 
(End  of  provision) 
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.  Inclusion  or  exclusion  from 
fis  list  has  no  legal 
Significance. 
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RULES  GOING  INTO 
EFFECT  JULY  3,  2003 


COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Freedom  of  Information  Act, 
Privacy  Act,  et  al.; 
Implementation;  published  6- 
3-03 

ENERGY  DEPARTMENT 

Active  uranium  and  thorium 
processing  sites; 
reimbursement  for  costs  of 
remedial  action;  technical 
and  administrative 
amendments;  published  6-3- 
03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  published  6-3-03 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
jagricultural  commodities: 
Fludioxonil;  published  7-3-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  services,  special: 
iXmateur  service — 
5250-5400  kHz  band, 
secondary  access; 
2400-2402  MHz  band, 
upgrade  to  primary 
status;  published  6-3-03 
FEDERAL  HOUSING 
FINANCE  BOARD 
Privacy  Act;  implementation; 
published  7-3-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling — 
D-tagatose  and  dental 

L  caries;  health  claims; 
published  7-3-03 
n  drugs: 
Opthalmic  products  (OTC); 
final  monograph;  technical 
amendment;  published  6- 
3-03 

Medical  devices: 
General  and  plastic  surgery 
devices — 


Surgical  suture  devices; 
special  control 
designation;  published 
6-3-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Lake  Michigan — 
Chk:ago,  IL;  safety  zone; 
published  6-30-03 
Marblehead,  MA;  safety 

zone;  published  7-7-03 
Portland  Captain  of  Port 
Zone — 

Oregon;  safety  zone; 
published  6-4-03 
Saginaw  River,  Bay  City, 
Ml;  safety  zone;  published 
7-7-03 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Investment  and  deposit 
activities  and  Regulatory 
Flexibility  Program; 
published  6-3-03 
NATIONAL  LABOR 
RELATIONS  BOARD 
Unfair  lat)or  practice  charge, 
dismissal  by  Regional 
Director;  General  Counsel 
appeals  procedures; 
published  7-3-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
BAE  Systems  (Operations) 

Ltd.;  published  5-29-03 
Boeing;  published  5-29-03 
Dassault;  published  5-29-03 
Gulfstream  Aerospace; 

published  5-29-03 
Israel  Aircraft  Industries, 

Ltd.;  published  5-29-03 
McDonnell  Douglas; 

published  5-29-03 

Turtwmeca;  published  5-29- 
03 

Turtxjmeca  S.A.;  published 

5-29-03 
Turtwmeca;  correction; 

published  6-6-03 


RULES  GOING  INTO 
EFFECT  JULY  4,  2003 


HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
New  Yori<;  published  6-25- 
03 

Ports  and  watenr.?ays  safety: 
Charles  River,  Boston. 
Massachusetts;  safety 
zone;  published  7-7-03 


Colorado  River,  NV;  safety 
zone;  published  6-18-03 
Columbia  River— 
Kennewrick,  WA;  safety 
zone;  published  6-4-03 
Columbia  Fliver,  Vancouver, 
WA;  safety  zone; 
published  6-3-03 
Lantana,  FL;  safety  zone; 

published  6-4-03 
Miami,  offshore  from  Coral 
Reef  Yacht  Club,  FL; 
safety  zone;  published  6- 
4-03 
Ohio  River- 
Marietta,  OH;  safety  zone; 
published  6-9-03 
Portland  Captain  of  Port 
Zone — 

Oregon;  safety  zone; 
published  6-4-03 
Rivera  Beach,  Northwest  of 
Peanut  Island,  FL;  safety 
zone;  published  6-4-03 
Salem  Hartwr,  MA;  safety 
zone;  published  7-7-03 
San  Diego  Bay,  CA;  North 
San  Diego  Bay  July  4th 
Firewori^s  Show;  safety    •• 
zone;  published  7-1-03 
Siuslaw  and  Willamette 
Rivers,  OR;  safety  zones; 
published  6-3-03 
St.  Lucie  River,  Stuart,  FL; 
safety  zone;  published  6- 
4-03 
Willamette  River,  Portland 
OR— 

Safety  zone;  published  6- 
4-03 

RULES  GOING  INTO 
EFFECT  JULY  5,  2003 


HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Cotorado  River,  Laughlin, 

NV;  Avi  Resort  and 

Casino  Fireworks  Show; 

safety  zone;  published  7- 

1-03 
Lake  Huron,  Harrisville,  Ml; 

safety  zone;  published  7- 

7-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifmit  grown  in — 

Califomia;  comments  due  by 
7-8-03;  published  6-23-03 
[FR  03-15826) 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 

don^estic: 


Sapote  Fmit  Fly;  comments 
due  by  7-7-03;  published 
5-8-03  (FR  03-11438] 
User  fees: 
Veterinary  services — 
Miami  International 
Airport,  FL;  animal 
ramp;  comments  due  by 
7-11-03;  published  5-12- 
03  [FR  03-11707] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Conservation  Reserve 
Program: 

Acreage  enrollment  terms 
and  conditions  and 
program  eligibility 
requirements;  comments 
due  by  7-7-03;  published 
5-8-03  [FR  03-11405] 
AGRICULTURE 
DEPARTMENT 
Food  and  Nutrition  Service 
Food  Stamp  Program: 
Electronic  benefit  transfer 
arKJ  retail  food  store 
provisions;  comments  due 
by  7-7-03;  published  5-6- 
03  [FR  03-11135] 
AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 

Grain  weighing  equipment  and 
related  handling  sysytems; 
Official  Performance  and 
procedural  requiremnfs; 
comments  due  by  7-10-03; 
published  6-10-03  [FR  03- 
14553] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Environmental  statements; 
notice  of  intent: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-7- 
03;  published  6-5-03 
[FR  03-14177] 
Fishery  conservatioH  and 
management: 

Magnuson-Stevens  Act 
provisions — 
Northeastern  United 
States  fisheries  and 
Northeast  Skate 
Complex  Fisheries; 
Skate  Fishery 
Management  Plan; 
comments  due  by  7-7- 
03;  published  6-4-03 
[FR  03-13726] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act;  Federal  consistency 
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process;  comtnents  due 
by  7-11-03:  published  6- 
11-03  (FR  03-14663) 

DEFENSE  DEPARTMENT 
Navy  Department 

Privacy  Ad:  implementation; 
comments  due  by  7-8-03: 
published  5-9-03  (FR  03- 
11576) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution:  standards  of 
pertormance  for  new 
stationary  sources: 

Monitoring  requirements: 

comments  due  by  7-7-03; 

published  5-8-03  [FR  03- 

11472) 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
'   California;  comments  due  by 

7-7-03;  published  6-5-03 

[FR  03-13882] 
District  of  Columbia; 

comments  due  by  7-7-03; 

published  6-5-03  [FR  03- 

14033) 
Kar>sas;  comments  due  by 

7-10-03;  published  6-10- 

03  [FR  03-14456] 

Minnesota;  comments  due 
by  7-7-03;  published  6-5- 
03  [FR  03-13570)- 
North  Carolina;  comments 
due  by  7-7-03-.  published 
6-6-03  [FR  03-12023] 
Radiation  protection  program: 
.   Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability — 
Hanford  Site.  WA; 
comments  due  by  7-7- 
03;  published  6-4-03 
[FR  03-141861 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 
Detection  and  quantitation 
concepts  assessment; 
technical  support 
document;  comments 
due  by  7-10-03; 
published  3-12-03  [FR 
03-05711) 

Detection  and  quantitation 
procedures:  comments 
due  by  7-10-03; 
published  3-12-03  [FR 
03-05712] 
Water  supply: 

Underground  injection 
control  program — 

Florida:  Class  I  municipal 
wells:  comments  due  by 
7-7-03;  published  5-5-03 
[FR  03-10268] 


Florida;  Class  I  nuinictpaf 
wells:  comments  due  by 
7-7-03;  published  5-5-03 
[FR  03-10269) 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Digital  television  stations:  table 
of  assignments: 
Montana;  comments  due  by 
7-7-03;  published  5-21-03 
[FR  03-12685) 
Frequency  allocations  and 
radio  treaty  matters: 
Non-geostationary  orbit 
mobile-satellite  service 
systems  in  1.6/2.4  GHz 
bands;  spectrum  sharing 
plan;  comments  due  by  7- 
7-03;  published  6-5-03 
[FR  03-14082) 
Radio  frequency  devices: 
Broadband  power  line 
systems 

Correction:  comments  due 
by  7-7-03;  published  6- 
2-03  [FR  03-13590) 
Radio  stations:  table  of 
assignments: 

Georgia:  comments  due  by 
7-11-03;  published  6-5-03 
[FR  03-14092] 
Tennessee:  comments  due 
by  7-11-03;  published  6-5- 
03  [FR  03-14090] 

FEDERAL  MEDIATION  AND 
CONCILIATION  SERVICE 

Access  to  Neutrals  Initiative; 
Registry  of  Neutrals: 
comments  due  by  7-7-03; 
published  5-5-03  [FR  03- 
10959] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  medicaid: 

Skilled  nursing  facilities 
prospective  payment 
system  and  consolidated 
billing;  comments  due  by 
7-7-03;  published  6-10-03 
[FR  03-14632] 

Skilled  nursing  facilities; 
prospective  payment 
system  and  consolidated 
billing:  update;  comments 
due  by  7-7-03;  published 
5-16-03  [FR  03-11854) 
Medicare: 

Hospital  inpatient 
prospective  paynient 
systems  and  2004  FY 
rates:  comments  due  by 
7-8-03;  published  5-19-03 
[FR  03-11966) 

Inpatient  rehabilitation  facility 
prospective  payrr.ent 
system  (2004  FY); 
comments  due  by  7-7-03; 
published  5-16-03  [FR  03- 
11829] 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Public  Health  Security  and 
Bioterrorism  Preparedness 
and  Response  Act  of  2002; 
implementation: 
Food  for  human  and  animal 
consumption: 

manufacturing,  processing, 
packing,  transporting, 
distribution,  etc.;  records 
establishment  and 
maintenance;  comments 
due  by  7-8-03;  published 
5-9-03  [FR  03-11460) 
Food  for  human 
consumption: 
administrative  detention; 
comments  due  by  7-8-03; 
published  5-9-03  [FR  03- 
11459] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 

Columbia  River,  Astoria, 
OR;  safety  zone; 
comments  due  by  7-7-03; 
published  6-6-03  [FR  03- 
14305) 

Milwaukee  Harbor,  Wl; 
safety  zone;  comments 
due  by  7-10-03:  published 
6-16-03  [FR  03-15093] 

New  London  Harbor,  CT; 
security  zone;  comments 
due  by  7-7-03;  published 
5-6-03  [FR  03-11165] 

San  Diego  Bay,  CA; 
National  City  Marine 
Terminal;  security  zone; 
comments  due  by  7-7-03; 
published  5-7-03  [FR  03- 
11296] 

HOMELAND  SECURITY 
DEPARTMENT 
Transportation  Security 
Administration 

Commercial  driver's  licenses: 
hazardous  materials 
endorsement  applications; 
security  threat  assessment 
standards;  comments  due 
by  7-7-03:  published  5-5-03 
[FR  03-10830) 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Land  and  water 
Indian  Reservation  Roads 
Program:  comments  due 
by  7-7-03;  published  6-5- 
03  [FR  03-14184) 

JUSTICE  DEPARTMENT 
Alcohol,  TotMCCO,  Firearms, 
and  Explosives  Bureau      ' 
Firearms: 
Commerce  in  explosives — 
Fireworics;  comments  due 
by  7-7-03;  published  6- 
23-03  [FR  03-15777) 


JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

National  Defense  Authorization 

Act: 

Federal  departments  or 
agencies  may  not  sell 
from  stocks  any  chemicals 
that  could  be  used  in 
manufacturing  of 
controlled  substances; 
provisions:  comments  due 
by  7-7-03;  published  5-8- 
03  [FR  03-11393] 

OFFICE  OF  MANAGEMENT 
AND  BUDGET 
Management  and  Budget 
Office 

Grants,  other  financial 
assistance,  and 
nonprocurement 
agreements;  comments  due 
by  7-7-03;  published  6-6-03 
[FR  03-14335] 

PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  service: 
Temporary  organizations; 
comments  due  by  7-7-03; 
published  5-8-03  [FR  03- 
11398) 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Small  Business  Innovation 
Research  Program;  small 
businesses  owned  and 
controlled  by  another 
business  allowance; 
comments  due  by  7-7-03; 
published  6-4-03  [FR  03- 
14036] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  t)enefits  and 
supplemental  security 
income: 

Federal  oM-age,  survivors, 
and  disat)ility  benefits, 
and  aged,  blind,  and 
disabled- 
Immune  system  disorders; 
medical  criteria  for 
evaluation;  comments 
due  by  7-8-03; 
published  5-9-03  [FR 
03-11491) 

STATE  DEPARTMENT 

Visas;  immigrant 
documentatwn: 
Victims  of  terrorism; 

comments  due  by  7-7-03; 

published  5-8-03  [FR  03- 

11222] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 
operations: 

Hazardous  materials  training 
requirements:  air  carriers 
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and  GQmmenii^  opeiators; 
comments  due  by  .7r7-03;j 
published  5-8-03. (FR  03- 
1.1244] 

iVir  traffic  operating  and  fligfit 
rules,  etc.: 
Area  navigation  and 
miscellaneous 
amendments;  comments 
due  by  7-7-03;  published 
4-8-03  [FR  03-08287] 
^inworthiness  directives: 
Airbus;  comments  due  by  7- 
7-03;  published  6-4-03 
[FR  03-13977] 
Boeing;  comments  due  by 
7-7-03;  published  6-11-03 
[FR  03-14666] 
Domier;  comments  due  by 
7-7-03;  published  6-6-03 
[FR  03-13974] 
McDonnell  Douglas; 
comments  due  by  7-7-03; 
published  5-23-03  [FR  03- 
12965] 
MORA  VAN  a.s.;  comments 
due  by  7-7-03;  published 
6-2-03  [FR  03-13384] 
Rolls-Royce  Deutschland  Ltd 
&  Co  KG  Dart;  comments 
due  by  7-7-03;  published 
5-5-03  [FR  03-10984] 
Rolls-Royce  pic;  comments 
due  by  7-7-03;  published 
5-7-03  [FR  03-11267] 
Atworthiness  standards: 
Special  conditions — 
Bombardier  Model  BD- 
100-1A10  airplane; 
automatic  takeoff  thmst 
control  system; 
comments  due  by  7-7- 
03;  published  6-6-03 
[FR  03-14337] 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  7-7- 
03;  published  6-5-03 
[FR  03-14161] 
Raytheon  Aircraft  Co. 
Model  HS.125  series 
700A  and  700B 
airplanes;  comments 
due  by  7-7-03; 
published  6-6-03  [FR 
03-14336] 


Class  E  airspace;  jtonwerts 
due  by  7-10-03;  pablisihed 
5-30-03  [FR  03-13540]       ,. 
Federal  ainvays;  comments 
due  by  7-11-03;  published 
5-23-03  [FR  03-13036] 
Noise  standards: 
Propeller-driven  small 
airplanes;  noise 
certification  standards; 
comments  due  by  7-7-03; 
published  6-6-03  [FR  03- 
14310] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  earner  safety  standards: 
Commercial  driver's  licenses 
with  hazardous  materials 
endorsement;  limitations 
on  issuance;  comments 
due  by  7-7-03;  published 
5-5-03  [FR  03-10829] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphic  test  devices: 
Occupant  crash  protection — 
Hybrid  III  test  dummies; 
six-year-old  weighted 
child  dummy;  comments 
due  by  7-7-03; 
published  5-7-03  [FR 
03-11294] 
Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Child  restraint  anchorage 
systems;  comments  due 
by  7-7-03;  published  5- 
8-03  [FR  03-11293] 
TRANSPORTATION 
DEPARTMENT 
Research  ancT  Special 
Programs  Administration 
Hazardous  materials: 
Regulatory  Flexibility  Act 
Section  610  and  plain 
language  reviews; 
•  comments  due  by  7-7-03; 
published  4-7-03  [FR  03- 
08316] 


TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes: 
Split-dollar  life  insurance 
arrangements;  hearing; 
comments  due  by  7-8-03; 
published  5-9-03  [FR  03- 
11568] 
.  Taxpayer  accounting  method 
changes;  administrative 
simplificatiori;  comments 
due  by  7-11-03;  published 
5-12-03  [FR  03-11765] 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactions;  financial 
reporting  and  record(<eeping 
requirements: 
Bank  Secrecy  Act; 
implementation — 
Commodity  trading 
advisors;  anti-money 
laundering  programs; 
comments  due  by  7-7- 
03;  published  5-5-03 
[FR  03-10841] 
Futures  commission 
merchants  and 
introducing  brokers  in 
commodities;  definition 
as  financial  institutions; 
suspicious  transaction 
reporting  requirements; 
comments  due  by  7-7- 
03;  published  5-5-03 
[FR  03-10839] 
Investment  advisers;  anti- 
money  laundering 
programs;  comments 
due  by  7-7-03; 
published  5-5-03  [FR 
03-10840] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  froni  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  389/P.L.  108-41 

Automatic  Defibrillation  in 
Adam's  Memory  Act  (July  1 
2003;  117  Stat.  839) 

H.R.  519/P.L.  108-42 

San  Gabriel  River  Watershed 
Study  Act  (July  1,  2003'  117 
Stat.  840) 

H.R.  788/P.L.  108-43 

Glen  Canyon  National 
Recreation  Area  Boundary 
Revision  Act  (July  1,  2003 
117  Stat.  841) 

Last  List  July  2,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listsen/.gsa.gov/archives/ 
publaws-l.html 

Note:  piis  sen/ice  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-^ULY  2003  'M    "     ' 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
coimted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
publication 

15  DAYS  AFTER 
PUBLICATION 

30  DAYS  AFTER 
PUBLICATION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 
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July  31 
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Sept  5 


Septs 


Septs 


Septs 


Sept  1 1 


Sept  12 


Sept  15 


Sept  19 


Sept  22 


Sept  22 


Sept  22 


Sept  23 


Sept  26 


Sept  29 


Sept  29 


Oct  20 


Oct  20 


Oct  21 


Oct  22 


Oct  23 


Oct  27 


Oct  27 


Oct  28 


July  31 


August  15 
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Sept  15 


Sept  29 


Oct  29 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


V!;'i     Vi.i 


I/if 


rVS^Q     ^»«,  ;-,y|-l 


LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fomi. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S35  per  year 

Federal  Register  Index 

The  index,  covering  ttie  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fomi.  Entries  are  canried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  earned 
as  cross-references. 
$30  per  year 


^finding  aid  is  mcJuded  in  each  publication  which  lists 
Federal  Register  page  numtjers  with  the  date  of  publication 
in  the  Federal  Register  ,~—~~ 


'       „  Superintendent  of  Documents  Subscription  Order  Form 

*5421 

|— ,  „  Charge  your  order 

LJ   I  Kj^,  enter  the  foUowing  indicated  subscriptions  for  one  year  "'*  ^^*^' 

To  fax  your  orders  (202)  512-2250 

LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year.  Phone  your  orders  (202)  512-1800 

Federal  Register  Index  (FRUS)  $30  per  year. 

'^SStoZ':L7r.T^l-:^^^^E^-  ^  '"^""'"  "*"^  •''^"'^^  •'^^^  ^  ••"•«»«"«  ^  -  -bject  to  change. 


Company  or  personal  name 


(Please  type  or  prim) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

U  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


Street  address 


LJ  VISA       LJ  MasterCard  Account 


-D 


City,  State,  ZIP  code 


Daytime  phone  including  area  code 


,-    .      _.      .  Thank  you  for 

(Credit  card  expuauon  date)  t    , 

your  order! 


Purchase  order  number  (optional)  ' 

YES     NO 
May  we  make  journameWdressavaflaWe  to  other  mailere?      Q  Q] 


Authorizing  Signature  ,^, 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


rB7 


/ 


jfj'iMi? 


^  '>rf:srto'oil  "^ 


INFORMATION  ABOUT  THE  SUPERINTENOCNT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notke  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shewn  date. 


t  AEB   SMITH212J 

•  JOHN  SMITH  , 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


/•• 

DEC97R1 


A  renewal  notice  will  be 
sent  approxnnalely  90  days 
beibre  the  sltown  date. 


:  AFRDO  SMITH212J 

•  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 


DEC97R1 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  E>ocuments,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  E>ocuments,  Attii:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
T^d^'^  C»»^youronler.  < 

D  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (202)  512-2250 

Plione  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

.  of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  custorttcrs  please  add  25%. 


.  Price  inclodes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Qty.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
raqr  we  mte  yoar 


YES    NO 
laiHh I  ■■>!!?      [     I  [~n 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    1    |    |    |    |    |    l-fl 
n  VISA       en  MasterCard  Account 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  rm 

Thaiikyoufor 
your  order! 


n 


(Credit  card  expiration  date) 


Authorizing  signature  i< 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh.  PA  152Sft-79S4 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Ust  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly.  , 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterty  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  $264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Order  Processing  Code 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


U  YES,  enter  the  following  indicated  subscription  in  24x  microfiche  format: 
Federal  Register  (MFFR)  D  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)      Q  One  year  at  $298  each 


Charge  your  onfer. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


J^^:."lS\:lZ^X'!i^^^^-  "^^  '"'^""'«  ™«"'-  — ^'^  P-^  --  handling  and  .s  subject  ,o  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


Sticei  address 


LI  VISA       LJ  MasteiCard  Account 


-D 


City.  Stale.  ZIP  code 


(Credit  card  expiration  date) 


Da>time  phone  including  area  code 

Purcha.se  order  number  (optional) 

YES     NO 
Mayweiiiiii(eyDiirnaine/addressa>ai]abletoodieriiiiders?      Q  Fl 


Thank  you  for 
your  order! 


Authorizing  signature 


IMI 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbui^h,  PA  15250-7954 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  CMfice.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 


Order  Procassmg  Cod*: 

*6216 


Superintendent  of  Documents  Subscriptions  Order  Form 


I i  YliiiS,  eater  my  subschption($)  as  follows: 


Charge  your  order.  jfijSj   ^S^ 


Its  Easyl 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  I08th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  ofxler  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 

(Please  type  or  print) 

Additional  addiess/anention  line 

Street  address 

City,  State,  ZIP  cbde 

Daytime  phone  including  area  code 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


EH  VISA       CH  MasterCard  Account 


-D 


J_L 


Purchase  order  number  (optional) 
Maqr  we  Bake  your 


YES  NO 


Thank  you  for 

(Credit  card  expiration  date)  ^^^^  order! 


Authorizing  signature  2/03 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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The  FEDERAL  REGISTER  (ISSN  0097-6326)  is  published  daily, 
Monday  through  Friday,  except  official  holidays,  by  the  Office 
of  ihe  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (44  U.S.C.  Ch.  15)  and  the  regulations  of  the  Administrative 
Committee  of  the  Federal  Register  (1  CFR  Ch.  I).  The 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington,  DC  20402  is  the  exclusive  distributor  of  the  official 
edition.  Periodicals  postage  is  paid  at  Washington,  DC. 

The  FEDERAL  REGISTER  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  www.access.gpo.gov/ 
nam.  available  through  GPO  Access,  is  issued  under  the  autnority 
of  the  Administrative  Committee  of  the  Federal  Register  as  the 
official  legal  equivalent  of  the  paper  and  microfiche  editions  (44 
U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each  day 
the  Federal  Register  is  published  and  includes  both  text  and 
graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team,  call  toll  free  1-888-293-6498;  DC  area  202- 
512-1530;  fax  at  202-512-1262;  or  via  email  at  gpoaccess@gpo.gov. 
The  Support  Team  is  available  between  7:00  a.m.  and  5:30  p.m. 
Eastern  Time,  Monday-Friday,  except  official  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA)  ' 

subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  Is  $10.00  for  each  issue,  or 
$10.00  for  each  group  ofpages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  40%  for 
lorei^  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard,  American  Express,  or  Discover.  Mail 
to:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954;  or  call  toll  free  1-866-512-1800,  DC 
area  202-512-1800;  or  go  to  the  U.S.  Government  Online  Bookstore 
site,  bookstore@gpo.gov. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  68  FR  12345. 

Postmaster  Send  address  changes  to  the  Superintendent  of 
Documents,  Federal  Register,  U.S.  Government  Printing  Office, 
Washington  DC  20402,  along  with  the  entire  mailing  label  ft-om 
the  last  issue  j-eceived. 
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Paper  or  fiche 
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General  online  information  202-512-1530; 

Single  copies/back  copies: 
Paper  or  fiche 
Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(Toll-Free) 


202-741-6005 
202-741-6005 


What's  NEW1 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://listserv.access.gpo.gov  and  select: 

Online  mailing  list  archills 

FEDREGTOC-L 

Join  or  leave  the  list 
Then  follow  the  instructions. 
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Agency  for  Healthcare  Research  and  Quality 

NOTICES 

Meetings:  * 

Health  Care  Policy  and  Research  Special  Emphasis  Panel 
I        40267  *-        " 


Agricultural  Marketing  Service 

RULES 

Potatoes  (Irish)  grown  in — 
Colorado,  40117-40119 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

Air  Force  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
,     submissions,  and  approvals,  40251-40252 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
*IS.  Army  Alaska;  172nd  Infantry  Brigade  transformation 
to  Stryker  Brigade  Combat  Team,  40252-40253 
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Census  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40239-40240 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40267-40269 
Meetings: 

Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panels,  40269-40270 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Charles  River,  Boston,  MA;  safety  zone,  40174-40176 
Charleston  Harbor,  Cooper  River,  SC;  security  zones, 

40176-40178 
Lake  Huron,  Harrisville,  MI;  safety  zone,  40168-40169 
Marblehead  Causeway,  MA;  safety  zone,  40171-40173 
Saginaw  River,  Bay  City,  MI;  safety  zone,  40169-40171 
Salem  Harbor,  MA;  safety  zone,  40173-40174 

Regattas  and  marine  parades: 

Stamford,  CT,  fireworks  display,  40167 

PROPOSED  RULES 

Outer  Continental  Shelf  activities: 
Gulf  of  Mexico;  safety  zone,  40229-40231 

Ports  and  waterways  safety: 
Bayou  Casotte,  Pascagoula,  MS;  security  zone,  40231- 
40233 

NOTICES 

Information  collections  activities;  proposals,  submissions, 
and  approvals,  40280-40281 
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Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Industry  and  Security  Bureau 

See  International  Trade  Administration  " 

See  National  Oceanic  and  Atmospheric  Administration 

Customs  and  Border  Protection  Bureau 
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submissions,  and  approvals,  40281-40282 
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Individual  license  examination  date,  40282 
IRS  interest  rates  used  in  calculatiing  interest  on  overdue 
accounts  and  refunds,  40279-40280 

Defense  Department 

See  Air  Force  Department 
:    See  Army  Department 
See  Navy  Etepartment 
See  Uniformed  Services  University  of  the  Health  Sciences 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Gains  and  losses,  maintenance  and  repair  costs,  and 
material  costs,  40465-40468 
NOTICES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
TRICARE  program- 
Skilled  Nursing  Facility  benefits  provisions  and 
Prospective  Payment  System,  40251 

Economic  Analysis  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40240-40241 
Reports  and  guidance  documents;  availability,  etc.: 
Benchmark  Survey  of  Foreign  Direct  Investment  in  U.S.— 
1997  and  Benchmark  Smvey  of  U.S.  Direct 
Investment  Abroad— 1999;  data  sharing  activity 
40241-40242  ■" 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals;  correction,  40253-40255 
Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 
Alaska  Native  Education  Program,  40255-40256 
'      Native  Hawaiian  Education  Program,  40256-40257 
Safe  and  Drug-Free  Schools  Programs- 
Native  Hawaiians,  40257-40259 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 
Angus  Consulting  Management  Inc.,  40297 
Austin  Powder  Co.,  40298 
Coming,  Inc.,  40298-40299 
Fluor  Daniel,  40299 

Gateway  Coimtry  Store  LLC,  40299-40300 
Getronics,  40300 
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Jabil  Global  Services,  Inc.,  40300-40301 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 
International  Truck  &  Engine  Corp..  40296-^0297 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40301-40302 

Employment  Standards  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40302-40303 
Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

40303-40304 

Energy  Department 

See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 
Enviroimiental  Management  Site-Specific  Advisory 
Board — 
Nevada  Test  Site,  NV;  cancellation,  40259 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40259-40260 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Bacillus  thuringiensis  Cry34Abl  and  Cry35Abl  proteins, 
40178-40183 
Water  programs: 
Water  quality  standards — 
Kansas,  40427-40464 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
California,  40233^0237 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40262—40263 

Executive  Office  of  tlie  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Federal  Aviation  Administration  , 

PROPOSED  RULES 

Air  carrier  certification  and  operations: 
Hazardous  materials  training  requirements;  air  carriers 
and  commercial  operators,  40206-40207 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Telecommunications  Act  of  1996;  implementation — 
Consumers'  long  distance  carriers;  unauthorized 
changes  (slanmiing);  clarification,  40184-40185 
Radio^'stations;  table  of  assignments: 
Georgia,  40186 
Louisiana  and  Texas,  40187 
Texas,  40185^0186 
Various  States,  40186-40187 


PROPOSED  RULES 

Radio  stations;  table  of  assignments: 

Pennsylvania,  40237 
NOTICES 
Television  broadcasting: 

Digital  television  simulcasting  requirements,  40263- 
40265 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40265-40266 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40282-40283 
Disaster  and  emergency  areas: 

West  Virginia,  40283-40284 
Grants  and  cooperative  agreements;  availability,  etc.: 

Pre-Disaster  Mitigation  Program,  40284-40289 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act),  nat\u-al  gas  companies 
(Natural  Gas  Act),  and  oil  pipeline  companies 
(Interstate  Commerce  Act): 
Quarterly  financial  reporting  requirements  and  annual 
reports  revisions,  40339-40426 
Natural  Gas  Policy  Act: 

Blanket  sales  certificates,  40207-40213 
NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Energy  Department  et  al.,  40260-40262 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  40266 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  40266 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Boston,  MA;  North-South  Rail  Link,  40325-40326 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40333-40334 
Surety  companies  acceptable  on  Federal  bonds: 
.   Peerless  Indemnity  Insurance  Co.,  40334 

Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  and  marine  manunal 

permit  applications,  40290-40291 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Riverdale  County,  CA;  California  gnatcatcher,  40291- 
40293 
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Food  and  Drug  Administration 

RULES 

Medical  devices: 
Clinical  chemistry  and  toxicology  devices — 
I     Breath  nitric  oxide  text  system;  classification.  40125- 
40127 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Medical  devices — 
Breath  nitric  oxide  text  system;  Class  II  special 
controls,  40270-40271. 

Foreign  Assets  Control  Office 

NOTICES 

Iraq  Development  Fund  and  certain  other  property 

protection:  > 

fcentral  Bank  of  Iraq/oil  proceeds  receipts  account  at 
Federal  Reserve  Bank  of  Newr  York;  interpretive 
I        guidance,  40334 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice: 
•     I  /Vlaska  Region,  40238 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Gains  and  losses,  maintenance  and  repair  costs,  and 
material  costs,  40465-40468 

Heaitti  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Meetings; 
Bioethics,  President's  Coimcil,  40266-40267 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
I  submissions,  and  approvals,  40271 

Homeland  Security  Department 

See  Coast  Guard 

See  Customs  and  Border  Protection  Bureau 

See  Federal  Emergency  Management  Agency 

Housing  and  Urban  Development  Department 

NOTICES 

Environmental  statements;  notice  of  intent- 
Manhattan  New  York,  NY;  World  Trade  Center  memorial 
and  redevelopment  plan,  40289-40290 


Industry  and  Security  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Elashyi,  Ihsan,  et  al.:  correction,  40337 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 


See  Surface  Mining  Reclamation  and  Enforcement  Office 
'  Interrtai  Revenue  Service 

RULES 
Income  taxes: 

Vans  and  light  trucks;  depreciation,  40129-40130 
Income  taxes,  etc.: 
Guaranteed  annuity  and  lead  imitrust  interests; 
definition,  40130-40132 
PROPOSED  RULES 
-  Income  taxes: 

Low-income  housing  tax  credit;  section  42  canyover  and 

stacking  rule  amendments,  40218-40224 
Vans  and  light  trucks;  depreciation;  cross-reference 
40224-40225 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40334-40336 

International  Trade  Administration 

NOTICES 
Antidumping: 
Fresh  garlic  bom — 

China.  40242-40243 
Hot-rolled  carbon  steel  flat  products  fit)ni— 

Thailand.  40243 
Non-fi-ozen  apple  juice  concentrate  fit)m— 

China.  40244-40250 
Stainless  steel  bar  from — 

India.  40250-40251 

International  Trade  Commission 

NOTICES 

Import  investigations: 

Ammonium  octamolybdate  isomers,  4C293-40294 
Meetings;  Sunshine  Act,  40295 

Justice  Department 

See  Justice  Programs  Office  ' 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  40295-40296 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40296 

l^bor  Department 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Alaska  Native  claims  selection: 
Kuskokwim  Corp.,  40293 

Management  and  Budget  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40307 

Mine  Safety  and  Heaitti  Administration 

RULES 

Coal  mine  safety  and  health: 
Undergroimd  mines — 
Methane  testing  requirements;  alternative  comphance 
method,  40132-40138 
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National  Aeronautics  and  Space  Adminlstratfon 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Gains  and  losses,  maintenance  and  repair  costs,  and 
material  costs,  40465-40468 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40238-40239 

National  Commission  on  Terrorist  Attacks  Upon  ttie 
United  States 

NOTICES 
Hearings,  40304 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  approvals,  40326-40327 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

40271-40273 
Meetings: 

National  Center  for  Research  Resources,  40276 

National  Eye  Institute.  40276-40277 

National  Institute  of  Diabetes  and  Digestive  and  Kidney 
Diseases.  40277-40278 

National  Institute  of  Mental  Health.  40277 

Scientific  Review  Center,  40273-40276 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groimdfish,  40187-40205  , 
PROPOSED  RULES       < 

Ocean  and  coastal  resource  management: 
Coastal  Zone  Management  Act;  Federal  consistency 
process.  40207 

NOTICES 

Permits: 
Marine  mammals,  40251 

National  Park  Service 

NOTICES 

Concession  contracts  and  permits: 
Expiring  contracts;  extension.  40293 

National  Science  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  40304 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

40253 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 

exclusive: 
Wickford  Technologies,  Inc.,  40253 

Nuclear  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Florida  Power  &  Light  Co.  et  al.,  40306 
Trujillo,  Lowell  S.,  40304-40306 


Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 
30th  Anniversary  of  the  All- Volunteer  Force  (Proc.  7690), 
40115-40116 

Public  Debt  Bureau 

See  Fiscal  Service 

Research  and  Special  Programs  Administration 

NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.,  40327-40331  ■ 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Deregistration  applications — 

AU-American  Term  Trust  Inc.  et  al.,  40307-40310 
Exemption  applications — 
John  Hancock  Variable  Series  Trust  I  et  al.,  40312- 

40313 
PBHG  Funds  et  al.,  40310-40312 
Self-regulatory  organizations;  proposed  rule  changes: 
Depository  Trust  Co.,  40314-40315 
National  Association  of  Securities  Dealers,  Inc.,  40315- 

40318 
Pacific  Exchange.  Inc.,  40318 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Alabama,  40319 

Georgia,  40319 

Ohio,  40319-40320 
Applications,  bearings,  determinations,  etc.: 

Walker  Investment  Fund  II  SBIC,  L.P.,  40319 

Social  Security  Administration 

RULES 

Social  security  benefits  and  supplemental  security  income: 
Vocational  rehabilitation  services;  refusal  without  good 
cause;  sanctions  elimination,  40119-40125 
PROPOSED  RULES 

Social  seciu-ity  benefits  and  supplemental  security  income: 
Federal  old-age,  survivors,  and  disability  insurance,  and 
aged,  blind,  and  disabled — 
Disability  and  blindness  determinations;  medical- 
vocational  rules;  education  and  previous  work    ^ 
experience  categories  clarification,  40213-40218 

State  Department 

RULES 

Visas;  nonimmigrant  documentation: 
Personal  appearance,  40127-40129 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40278-40279 
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Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Illinois,  40138-40142 

North  Dakota,  40142-40147 

Pennsylvania,  40147-40154 

Texas,  40154-40157 

West  Virginia,  40157-40167 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
North  Dakota,  40225-40227 
Virginia,  40227-40229 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Tongue  River  Raihoad  Co.,  40331-40332 
Railroad  services  abandonment: 
I  CSX  Transportation,  Inc.,  40332 

Tennessee  Valley  Authority 

NOTICES 

Agency  information  collection  activities;  proposals, 
' '    submissions,  and  approvals,  40320 


Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Transit  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40320-40321 
Reports  and  guidance  documents:  availability,  etc.: 
f"oreign  civil  aircraft  operation  virithin  U.S.  involving 
carriage  of  persons,  property,  or  mail  for 
remuneration  or  hire;  policy  determination  request 
40321-40325 


Treasury  Department 

See  Fiscal  Service 

See  Foreign  Assets  Control  Office 

See  Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40332-40333 

Uniformed  Services  University  of  the  Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  40253 


Separate  Parts  In  This  Issue 

Part  11 

Energy  Department,  Federal  Energy  Regulatory  ' 
Commission,  40339-40426 

Part  III 

Enviromnental  Protection  Agency,  40427-40464 

Part  IV 

Defense  Department;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration 
40465-40468 


Reader  Aids 

Consult  tile  Reader  Aids  section  at  tiie  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recentiy  enacted  public  laws. 
To  subscribe  to  tiie  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  tiie  list  (or  change 
settings);  then  follow  the  instructions. 
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Presidential  Documents 


Proclamation  7690  of  July  1,  2003 

30th  Anniversary  of  the  All- Volunteer  Force 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Throughout  our  history,  members  of  the  United  States  Anned  Forces  have 
mspired  our  ciUzens  with  their  bravery,  honor,  and  dedication.  Our  Nation 
contmues  to  be  grateful  for  the  courageous  men  and  women  who  have 
demonstrated  extraordinary  patriotism  in  choosing  to  help  defend  America 
and  the  cause  of  freedom. 

For  the  last  30  years,  we  have  been  fortunate  to  have  a  military  composed 
entirely  of  volunteers.  When  our  country's  All-Volunteer  Force  was  borp 
on  July  1,  1973,  no  comparable  military  in  the  world  operated  on  a  fully 
volunteer  basis.  Throughout  most  of  the  20th  century,  the  majority  of  oiur 
Armed  Forces  personnel  were  drafted,  serving  our  Nation  in  both  World 
Wars,  the  Korean  conflict,  and  Vietnam,  hi  the  late  1960s,  the  American 
publics  dissatisfaction  with  the  draft  prompted  President  Richard  Nixon 
to  establish  The  President's  Commission  on  an  All- Volunteer  Armed  Force 
After  studying  whether  to  retain  the  draft  or  establish  a  volunteer  military' 
the  Commission  concluded  that  a  volunteer  force  would  be  economicallv 
viable  and  potentially  more  effective.  After  much  debate,  the  Nixon  Adminis- 
?*'??,  ^.  ^^  Congress  allowed  the  authority  for  the  draft  to  lapse,  and 
tlie  All- Volunteer  Force  was  created. 

Since  that  time,  our  volunteer  Armed  Forces  personnel  have  upheld  the 
hnest  traditions  of  our  military  and  our  country.  Today,  more  than  1  4 
million  men  and  women  choose  to  serve  on  active  duty,  along  with  nearly 
880,000  members  of  the  National  Guard  and  Reserves.  These  volunteer  sol- 
diers helped  to  win  the  Cold  War,  turn  back  aggression  during  the  Persian 
Gulf  War.  keep  the  peace  in  the  former  Yugoslavia,  liberate  oppressed  people 
in  Afghanistan  and  fraq,  and  defend  freedom  around  the  world. 

As  we  look  toward  the  ftiture  of  our  country  and  our  military,  our  Nation 
gives  thanks  for  the  prowess  of  our  military,  and  we  remain  committed 
to  providmg  our  service  men  and  women  with  the  tools  and  training  thev 
need  to  continue  to  be  the  best  in  the  world.  On  the  celebration  of  the 
30th  anniversary  of  our  All-Volunteer  Force,  I  join  Americans  in  thanking 
tHese  brave  men  and  women  for  choosing  to  serve  in  defense  of  the  Nation 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH.  President  of  the  United  States 
ot  America  by  virtue  of  the  authority  vested  in  me  by  the  ConsUtution 
and  laws  of  the  United  States,  do  hereby  proclaim  July  1,  2003  as  the 
30th  Anniversary  of  the  All-Volunteer  Force.  I  call  upon  all  Aiiiericans 
to  jom  me  in  recognizing  this  anniversary  with  heartfelt  thanks  and  continued 
support  for  the  men  and  women  who  defend  our  great  Nation. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  first  day  of 
July,  in  the  year  of  our  Lord  two  thousand  three,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-seventh. 


(^ 


(FR  Doc.  03-17235 
Filed  7-3-03;  8:45  am) 
Billing  code  3195-01-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docket  No.  FV03-948-1  FR] 

Irish  Potatoes  Grown  In  Colorado; 
Increase  in  Membership  on  the  Area 
No.  2  Colorado  Potato  Administrative 
Committee 

AGENCY:  Agricultural  Marketine  Service. 
USDA.  * 

ACTION:  Final  rule. 


SUMMARY:  This  rule  increases  the 
number  of  members  on  the  Area  No.  2 
Colorado  Potato  Administrative 
Committee  (Committee)  from  12  to  14. 
The  Committee  locally  administers  the 
marketing  order  regulating  the  handling 
of  Irish  potatoes  grown  in  Colorado. 
Specifically,  this  rule  increases  fit)m 
seven  to  nine  the  number  of  producers 
serving  on  the  Committee  by  adding  a 
second  representative  from  the  district 
comprised  of  Chaffee  County  and 
Saguache  Coimty,  and  by  creating  a 
position  for  a  representative  for  certified 
seed  potato  producers  from  Area  No.  2. 
This  rule  does  not  change  the  nmnber 
of  handler  representatives  on  the 
Committee,  which  remains  at  five.  The 
addition  of  two  new  producer  members 
provides  the  Conunittee  with  greater 
industry  representation  and  therefore 
increased  effectiveness. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  July  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  Suite  385,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724,  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing    . 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 


hidependence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue  SW.,  STOP  0237,  Washington 
:    DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720^-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  No.  97  and  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  frish  potatoes 
grown  in  Colorado,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
imder  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referfed  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiut.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  final  rule  increases  from  12  to  14 
the  number  of  members  on  the 
Committee  by  adding  a  second  producer 
representative  for  Chaffee  County  and 


Saguache  County,  and  by  creating  a 
position  for  a  producer  representative 
for  certified  seed  potato  producers  from 
Area  No.  2.  Consistent  with  §948.52, 
each  new  member  position  has  an 
alternate  with  the  same  qualifications  as 
the  member.  This  rule  does  not  change 
the  number  of  handler  representatives 
on  the  Committee,  which  remains  at 
five.  This  action  was  imanimously 
recommended  by  the  Committee  at  a 
meeting  on  March  20,  2003. 

Section  948.4  of  the  order  establishes 
three  subdivisions,  or  areas,  within  the 
State  of  Colorado,  and  §  948.50  provides 
authority  for  the  establishment  of  a 
committee  as  an  administrative  agency 
for  each  area.  Section  948.53  provides 
authority  for  the  reestablishment  of 
these  areas  or  subdivisions  of  these 
areas,  as  well  as  the  redistribution  of 
representation  within  area  subdivisions 
or  among  marketing  organizations 
within  the  respective  areas.  Finally, 
§  948.6  provides  a  definition  for  seed 
potatoes. 

Section  948.150  of  the  order's 
administrative  rules  and  regxilations 
prescribes  the  current  membership  on 
each  area  committee  as  reestablished 
pursuant  to  §  948.53.  For  Area  No.  2,  the 
Committee  consists  of  seven  producer 
members  and  five  handler  members 
with  two  producers  from  Rio  Grande 
County,  one  producer  from  Chaffee 
County  or  Saguache  Coimty,  one 
producer  from  Conejos  Coimty,  two 
producers  from  Alamosa  County,  and 
one  producer  from  all  remaining 
counties  in  Area  No.  2.  In  addition,  two 
handlers  represent  bulk  handlers  and 
three  handlers  represent  handlers  other 
than  bulk  handlers. 

As  indicated  above,  the  order      =■ 
provides  that  one  producer  member  on 
the  Committee  represents  producers  in 
both  Chaffee  County  and  Saguache 
County.  Based  on  a  Committee 
recommendation,  on  March  31, 1995  (62 
FR  16565),  the  USDA  reestabUshed  Area 
No.  2  to  include  Chaffee  County,  which 
previously  had  been  part  of  the  Area  No. 
3  production  area.  This  reestablishment 
was  initiated  largely  due  to  Chaffee 
County's  proximity  to  Area  No.  2  and  a 
request  from  a  Chaffee  County 
producer/handler.  That  action  also 
reestablished  Committee  membership 
by  combining  Chaffee  County  and 
Saguache  County  as  one  district  for  the 
purpose  of  nominating  a  producer 
member  to  the  Committee. 


40118 


Federal  Register /Vol.  68,  No.  129 /Monday,  July  7,  2003 /Rules  and  Regulations 


Although  Chaffee  Coimty  potato 
production  has  remained  relatively 
static,  potato  production  in  Saguache 
County  has  in  recent  years  increased 
significantly  due  to  an  increase  in 
potato  acreage.  According  to  Committee 
records,  Saguache  County  formers 
harvested  about  5,310,000 
hundredweight  of  potatoes  from  nearly 
17.000  acres  during  the  2001-2002 
season.  This  is  nearly  double  the  1985- 
1986  production  of  the  2,930,000 
hundredweight  of  potatoes  that  were 
harvested  from  8,900  acres  in  Saguache 
County.  It  is  also  noteworthy  that 
Saguache  County  had  about  16  percent 
of  the  total  production  in  Area  No.  2 
during  the  1985-1986  season  compared 
to  about  25  percent  of  the  total  during 
the  2001-2002  season.  With  two  seats 
on  the  Committee,  producers  from 
Chaffee  and  Saguache  Counties 
comprise  about  22  percent  of  the 
producer  members  on  the  Committee. 

Arable  land  in  Chaffse  County  is 
generally  limited  to  a  relatively  small 
production  area  around  the  city  of 
Salida,  and  the  Committee  continues  to 
believe  that  Chaffee  and  Saguache 
Coimties  should  remain  combined  as  a 
subdivision,  or  nominating  district,  in 
Area  No.  2.  The  two  members  from  this 
district,  as  well  as  their  respective 
alternates,  will  be  nominated  for 
membership  on  the  Committee  from  all 
eligible  producers  from  either  or  both  of 
these  two  counties. 

According  to  the  Committee,  there  are 
currently  38  producers  with  certified 
seed  potato  production  on  14,760  Area 
No.  2  acres.  Of  the  6.273,000 
hundredweight  of  certified  seed 
potatoes  harvested  in  2001-2002, 
Committee  records  indicate  that  977,866 
himdredweight  were  marketed  out-of- 
area.  and  343,223  hundredweight  were 
planted  in  the  San  Luis  Valley.  Most  of 
the  balance  of  the  total  seed  production 
was  replanted  into  the  certified  seed 
,  program  for  multigenerational  seed 
development.  Certified  seed  potato 
shipments  are  currently  exempt  from 
the  grade,  size,  maturity,  and  inspection 
requfrements  of  §  948.386,  but  are 
subject  to  the  order's  assessment  rate  as 
established  under  §948.216. 

The  Conmiittee,  in  conjunction  with 
the  Colorado  Area  No.  2  potato  industry, 
recently  held  a  strategic  planning 
session  and  identified  several  key 
issues.  One  of  the  important  issues 
looked  at  by  the  Committee  was  its 
membership  as  it  relates  to  Area  No.  2 
potato  industry  representation. 
Consensus  among  participants  indicated 
that  there  woiUd  be  a  mutual  benefit  to 
the  Committee  and  the  industry  with 
certified  potato  seed  representation  on 
the  Committee.  Seed  potatoes  are 


typically  produced  in  areas  separate 
from  the  major  commercial  fresh  and 
processed  potato  production  areas.  This 
isolation  is  necessary  to  maintain  the 
strict  State  of  Colorado  certified  seed 
tolerances  established  for  plant  diseases. 
The  Committee  believes  that  the 
infusion  of  fresh  ideas  from  this  facet  of 
the  industry  will  provide  for  a  new 
perspective  on  the  Committee,  as  well 
as  providing  better  service  to  the  entfre 
Colorado  Area  No.  2  potato  industry. 

In  addition,  based  in  part  on  the 
increase  in  production  in  Saguache 
County  and  on  the  significance  of 
certified  seed  potato  production  in  Area 
No.  2,  the  Committee  received  requests 
from  the  industry  that  producer 
representation  on  the  Committee  be 
increased.  Finally,  the  Committee  has 
recently  formed  several  subcommittees 
for  the  purpose  of  providing  better 
service  to  the  Area  No.  2  potato 
industry.  Due  to  an  inadequate 
candidate  pool,  the  Committee  has 
experienced  problems  in  identifying 
enough  committee  members  willing  and 
able  to  serve  on  these  subcommittees. 
Taking  all  of  this  into  consideration,  the 
Committee  determined  that  the  addition 
of  two  producer  members  and  their 
respective  alternates  will  not  only 
provide  better  representation  for  Area 
No.  2  producers,  but  will  also  provide 
an  increased  pool  of  expertise  on  the 
Committee  and  its  subcommittees. 

Thus,  the  reestablished  Committee 
consists  of  nine  producer  members  and 
five  handler  members  with  two 
producers  from  Rio  Grande  Comity,  two 
producers  from  Chaffee  County  or 
Saguache  County,  one  producer  from 
Conejos  County,  two  producers  from 
Alamosa  County,  one  producer  from  all 
remaining  counties  in  Area  No.  2,  and 
one  producer  representing  certified  seed 
producers  in  Area  No.  2.  In  addition, 
two  handlers  represent  bulk  handlers 
and  three  handlers  represent  handlers 
other  than  bulk  handlers. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereujider,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  90  handlers 
of  Colorado  Area  No.  2  potatoes  subject 
to  regulation  under  the  order  and 
approximately  230  producers  in  the 
regulated  production  area.  Small 
agricultiu^  service  firms  are  defined  by 
the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  as  those  having 
annual  receipts  of  less  than  $5,000,000, 
and  small  agricultural  producers  are 
defined  as  those  having  annual  receipts 
of  less  than  $750,000.  Area  No.  2  is  also 
referred  to  as  the  San  Luis  Valley  area 
by  the  industry. 

During  the  2001-2002  marketing  year, 
14,805,719  hundredweight  of  Colorado 
Area  No.  2  potatoes  were  inspected 
under  the  order  and  sold  in  the  fresh 
market.  Based  on  an  estimated  average 
f.o.b.  price  of  $11.75  per 
hundredweight,  the  Committee 
estimates  that  79,  or  about  88  percent  of 
the  Area  No.  2  handlers,  had  annual 
receipts  of  less  than  $5,000,000. 

In  addition,  based  on  information 
provided  by  the  National  Agricultural 
Statistics  Service,  the  average  producer 
price  for  Colorado  fall  potatoes  for  the 
2001-2002  marketing  year  was  $9.65 
per  hundredweight.  The  average  annual 
producer  revenue  for  the  230  Colorado 
Area  No.  2  potato  producers  is  therefore 
calculated  to  be  approximately 
$621,196.  In  view  of  the  foregoing,  the 
majority  of  the  Colorado  Area  No.  2 
potato  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  increases  the  number  of 
members  on  the  Committee  from  12 
members  to  14  members.  Specifically, 
this  rule  increases  from  seven  to  nine 
the  number  of  producers  on  the 
Committee  by  adding  a  second  producer 
representative  from  Chaffee  County  and 
Saguache  County,  and  by  creating  a 
position  for  a  representative  for  certified 
seed  potato  producers  from  all  the 
counties  in  Area  No.  2.  This  rule  does 
not  change  the  number  of  handler 
representatives  on  the  Committee, 
which  remains  at  five.  Each  position  on 
the  Committee  continues  to  have  an 
alternate  with  the  same  qualifications  as 
the  member. 

Potato  production  in  Saguache 
County  has  increased  significantly  in 
recent  years.  Increased  potato  acreage 
has  been  the  primary  reason  for  the 
production  increase.  Colorado's 
Saguache  County  and  Chaffee  County 
comprise  a  nominating  district  within 
Area  No.  2  and  have  one  member  and 
alternate  member  serving  on  the 
Committee.  The  Committee  believes  that 
an  additional  member  from  this  area 
will  benefit  both  the  Conmiittee  and  the 
industry.  With  certified  potato  seed 
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production  representing  a  significantly 
important  segment  of  the  Area  No.  2 
potato  crop,  the  Committee  also  believes 
that  the  addition  of  a  certified  seed 
producer  position  will  add  a  fi-esh 
perspective  to  its  membership  and  will 
provide  better  representation  for  the  San 
Luis  Valley  potato  industry.  Authority 
for  this  action  is  provided  in  §  948.53  of 
the  order. 

This  rule  will  cause  a  small  increase 
in  the  Committee's  cost  of  administering 
the  order.  For  example,  overall  costs 
associated  with  Committee  members' 
travel  to  attend  meetings  will  increase 
due  to  the  additional  members  requiring 
compensation.  The  increased  cost, 
however,  should  be  offset  by  the  non- 
economic  benefits  derived  by  providing 
a  greater  number  of  producers  the 
chance  to  participate  as  members  of  the 
Committee,  as  well  as  the  service  the 
increased  Committee  expertise  and 
diversity  will  provide  to  the  San  Luis 
Valley  potato  industry.  Regardless,  the 
costs  associated  with  this  rule  are  not 
expected  to  be  disproportionately 
greater  or  less  for  small  producers  and 
handlers  than  for  larger  entities. 

The  Committee  discussed  alternatives 
to  this  change,  hi  considering  its  goals 
of  providing  additional  representation 
in  response  to  the  greater  production  in 
Saguache  County  and  the  significant 
certified  seed  potato  production 
throughout  the  San  Luis  Valley,  the 
Committee  looked  at  various 
alternatives  to  the  current  method  of 
representation.  For  example,  the 
Committee  considered  combining  the 
counties  in  Area  No.  2  into  fewer 
subdivisions,  or  districts,  in  order  to 
keep  the  Committee  the  same  size  while 
providing  for  greater  representation  to 
certain  districts.  After  considerable 
discussion,  however,  the  Committee 
determined  that  the  only  equitable 
method  of  handling  the  representation 
problem  was  to  add  additional  members 
and  leave  the  current  subdivisions 
unchanged. 

This  final  rule  increases  the  number 
of  member  and  alternate  member 
positions  on  the  Committee.  Since  the 
two-year  Committee  terms  are  arranged 
so  that  approximately  one-half 
terminate  each  year,  this  action  will 
increase  by  four  the  niunber  of 
backgroimd  statements  requiring 
completion  in  a  two-year  period.  It  is 
estimated  that  the  time  needed  to 
complete  the  forms  by  producers  who 
are  nominated  to  serve  in  the  two- 
additional  member  and  two  additional 
alternate  member  positions  will  be  less 
than  two  minutes  per  response,  or  a 
total  of  8  minutes,  which  will  not 
substantially  impact  the  total  burden 
hours.  In  accordance  with  the 


Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  these  additional 
information  collection  requirements 
have  been  previously  approved  by  the 
Ofiice  of  Management  and  Budget 
(OMB)  under  0MB  Control  No.  0581- 
0178. 

As  noted  in  the  initial  regulatory 
flexibility  analysis,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  final  rule. 

The  Committee's  meeting  was  widely 
publicized  throughout  the  San  Luis 
Valley  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  March  20,  2003.  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  May  30,  2003  (68  FR  32432). 
Copies  of  the  rule  were  mailed  or  sent 
via  facsimile  to  all  Committee  members. 
Finally,  the  rule  was  made  available 
through  the  hitemet  by  the  Office  of  the 
Federal  Register  and  USDA.  A  15-day 
comment  period  ending  June  16,  2003, 
was  provided  to  allow  interested 
persons  to  respond  to  the  proposal.  No 
comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
matter  presented,  including  information 
and  recommendation  submitted  by  the 
Committee  and  other  available 
information,  it  is  hereby  foxmd  that  this 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 


It  is  further  foimd  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  this  rule  should  be 
in  place  promptly  so  that  the  Committee 
can  nominate  members  and  alternate 
members  for  the  two  new  producer 
positions  as  soon  as  possible.  Further, 
handlers  and  producers  are  aware  of 
this  rule,  which  was  recommended  at  a 
public  meeting.  Also,  a  15-day  comment 
period  was  provided  for  in  the  proposed 
rule  and  no  comments  were  received. 


List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  948  is  amended  as 
follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

■  1 .  The  authority  citation  for  7  CFR  part 
948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  In  §  948.150,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  948. 1 50    Reestablishment  of  committM 
nr>enit>ership. 

***** 

(a)  Area  No.  2  (San  Luis  Valley):  Nine 
producers  and  five  handlers  selected  as 
follows: 

(1)  Two  (2)  producers  fi-om  Rio  Grande 

County; 

(2)  Two  (2)  producers  from  either 

Saguache  County  or  Chaffee 
Coimty; 

(3)  One  (1)  producer  bom  Conejos 

County; 

(4)  Two  (2)  producers  from  Alamosa 

Coimty; 

(5)  One  (1)  producer  from  all  other 

coimties  in  Area  No.  2; 

(6)  One  (1)  producer  representing 

certified  seed  producers  in  Area  No 
2; 

(7)  Two  (2)  handlers  representing  bulk 

handlers  in  Area  No.  2; 

(8)  Three  (3)  handlers  representing 

handlers  in  Area  No.  2  other  than 
bulk  handlers. 


Dated:  June  30,  2003. 

Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultum]  Marketing 
Service. 

[FR  Doc.  03-17040  Filed  7-3-03:  8:45  am] 

BILUNG  CODE  3410-02-P 


SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Parts  404  and  416 
[Regulations  Nos.  4  and  16] 
RIN  0960-AF81 

Elimination  of  Sanctions  for  Refusal  of 
Vocational  Rehabilitation  Services 
WIttiout  Good  Cause 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Final  rule. 


SUMMARY:  We  are  amending  our 
regulations  to  remove  provisions 
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relating  to  the  imposition  of  benefit 
sanctions  on  account  of  a  beneficiary's 
refusal  of  rehabilitation  services.  We  are 
making  these  changes  to  reflect  the 
repeal  of  sections  222(b)  and  1615(c)  of 
the  Social  Secimty  Act  (the  Act).  Prior 
to  their  repeal,  these  sections  of  the  Act 
authorized  the  Commissioner  of  Social 
Security  to  impose  sanctions  against  the 
benefits  of  a  disabled  or  blind 
beneficiary  who  refused,  without  good 
cause,  to  accept  rehabilitation  services 
made  available  by  a  State  vocational 
rehabilitation  (VR)  agency.  The  Ticket  to 
Work  and  Work  hicentives 
Improvement  Act  of  1999  repealed  these 
sections  of  the  Act,  effective  January  1, 
2001.  We  are  amending  oin  regulations 
by  removing  rules  and  related 
provisions  that  are  obsolete  as  a  result 
of  the  repeal  of  these  sections  of  the  Act 
to  conform  our  regulations  to  the 
changes  in  the  statute. 

EFFECTIVE  DATE:  These  rules  are  effective 
July  7,  2003. 

Electronic  Version:  The  electronic  file 
of  this  dociunent  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 
http://www.access.gpo.gov/su_docs/ 
aces/acesl40.btml.  It  is  also  available 
on  the  Internet  site  for  SSA  (i.e.,  Social 
Security  Online):  at  ssa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melvin  Winer,  Social  Insurance 
Specialist,  Office  of  Employment 
Support  Programs,  107  Altmeyer 
Building,  Social  Security 
Administration,  6401  Secxmty 
Boulevard,  Baltimore,  MD  21235-6401, 
e-mail  to  reguIations@ssa.gov,  or 
telephone  (410)  965-9175  or  TTY  (410) 
966-5609  for  information  about  these 
rules.  For  information  on  eligibility  X)t 
filing  for  benefits,  call  our  national  toll- 
fi-ee  numbers,  1-800-772-1213  or  TTY 
1-800-325-0778,  or  visit  our  Internet 
Web  site.  Social  Security  Online,  at 
ssa.gov. 

SUPPLEMENTARY  INFORMATION:  These 
regulations  reflect  amendments  to  the 
Act  which  affect  the  payment  of  Social 
Secxuity  benefits  imder  title  II  of  the  Act 
and  Supplemental  Security  Income 
(SSI)  benefits  based  on  disability  or 
blindness  under  title  XVI  of  the  Act,  as 
well  as  payments  to  State  VR  agencies 
and  alternate  participants  under  the  VR 
reimbursement  programs  under  titles  II 
and  XVI  of  the  Act. 

Background 

Sections  222  and  1615  of  the  Social 
Security  Act 

In  general,  sections  222(a)  and  1615(a) 
of  the  Act  require  us  to  refer  Social 
Security  disability  beneficiaries,  as  well 
as  disabled  or  blind  SSI  beneficiaries 


ages  16-64,  to  the  State  VR  agency  (i.e., 
a  State  agency  operating  under  a  State 
plan  for  VR  services  approved  under 
title  I  of  the  Rehabilitation  Act  of  1973, 
as  amended)  for  necessary  VR  services. 
Sections  222(d)  and  1615(d)  and  (e)  of 
the  Act  authorize  us  to  reimburse  a  State 
VR  agency  for  the  reasonable  and 
necessary  costs  of  VR  services  furnished 
beneficiaries  in  certain  categories  of 
cases.  Based  on  authority  provided 
imder  sections  222(d)(2),  1615  and  1633 
of  the  Act,  oin  regulations  on  the  VR 
reimbursement  programs  provide  that  if 
a  State  VR  agency  is  unwilling  to 
participate  with  respect  to  a  beneficiary 
whom  we  referred  to  that  agency  (or  if 
the  State  does  not  have  an  approved 
State  plan  for  VR  services),  we  may  refer 
the  beneficiary  to  an  alternate 
participant  for  appropriate  VR  services, 
and  may  pay  the  alternate  participant 
for  the  costs  of  services  under  the  same 
conditions  that  would  apply  to  a  State 
VR  agency. 

Prior  to  January  1,  2001,  sections 
222(b)  and  1615(c)  of  the  Act  required 
that  certain  sanctions  be  imposed 
against  benefits  (i.e.,  deductions  against 
Social  Security  benefits  or  a  suspension 
of  SSI  benefits)  if  a  beneficiary  refused 
VR  services  without  good  cause.  Section 
222(b)  of  the  Act  required  us  to  make 
deductions  from  the  Social  Seciu-ity 
benefits  of  a  disability  beneficiary  (as 
well  as  deductions  fi-om  the  benefits  of 
family  members  in  certain 
circumstances)  for  any  month  in  which 
such  beneficiary  refuses  without  good 
cause  to  accept  rehabilitation  services 
available  to  him  or  her  from  a  State  VR 
agency.  In  general,  section  1615(c)  of  the 
Act  provided  that  an  individual  shall 
not  be  eligible  for  SSI  benefits  if  the 
individual  refuses  without  good  cause 
to  accept  VR  services  for  which  he  or 
she  is  referred  under  section  1615(a)  of 
the  Act.  Sections  222(b)  and  1615(c)  of 
the  Act  were  repealed,  effective  January 
1,  2001,  by  amendments  to  the  Act 
made  by  the  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  of  1999. 

The  Ticket  To  Work  and  Work 
Incentives  Improvement  Act  of  1999 
(Public  Law  106-1 70) 

On  December  17,  1999,  Public  Law 
106-170,  the  Ticket  to  Work  and  Work 
Incentives  Improvement  Act  of  1999, 
became  law.  Section  101(a)  of  Public 
Law  106-170  added  section  1148  of  the 
Act  to  establish  the  Ticket  to  Work  and 
Self-Sufficiency  Program  (Ticket  to 
Work  program).  The  piupose  of  the 
Ticket  to  Work  program  is  to  expand  the 
universe  of  service  providers  available 
to  beneficiaries  with  disabilities  who  are 
seeking  employment  services,  VR 
services,  and  other  support  services  to 


assist  them  in  obtaining,  regaining,  and 
maintaining  self-supporting 
employment. 

Under  the  Ticket  to  Work  program, 
the  Commissioner  of  Social  Security 
may  issue  a  ticket  to  Social  Security 
disability  beneficiaries  and  disabled  or 
blind  SSI  beneficiaries  for  piarticipation 
in  the  program.  A  beneficiary's 
participation  in  the  program  is 
voluntary.  Each  beneficiary  has  the 
option  of  using  his  or  her  ticket  to 
obtain  services  ft'om  a  provider  known 
as  an  employment  network  or  fi*om  a 
State  VR  agency.  The  beneficiary  will 
choose  the  employment  network  or 
State  VR  agency,  and  the  employment 
network  or  State  VR  agency  will  provide 
services.  Employment  networks  will 
also  be  able  to  choose  whom  they  serve. 
Our  regulations  implementing  the 
Ticket  to  Work  program  are  contained  in 
20  CFR  part  411. 

Section  101(b)  of  Public  Law  106-170 
made  certain  conforming  amendments 
to  the  provisions  of  sections  222  and 
1615  of  the  Act.  Sections  101(b)(1)(C) 
and  (b)(2)(B)  of  this  law  eliminated  the 
sanctions  for  refusal  of  VR  services  by 
repealing  sections  222(b)  and  1615(c)  of 
the  Act,  respectively.  The  repeal  of 
these  sections  of  the  Act  was  effective 
January  1,  2001. 

Section  101(b)(1)(B)  of  Public  Uw 
106-170  eliminated  the  requirement  for 
referral  of  Social  Sec\u-ity  disability 
beneficiaries  to  State  VR  agencies  by 
repealing  section  222(a)  of  the  Act. 
Section  101(b)(2)(A)  of  this  law 
amended  section  1615(a)  of  the  Act  to 
eliminate  the  similar  requirement  that 
disabled  or  blind  SSI  beneficiaries  ages 
16-64  be  referred  to  State  VR  agencies. 
These  amendments  to  the  Act  take  effect 
in  a  State  when  the  Ticket  to  Work 
program  is  implemented  in  that  State. 

We  will  publish  at  a  later  date  in  the 
Federal  Register  rules  to  reflect  the 
amendments  eliminating  the 
requirements  for  the  referral  of 
beneficiaries  to  State  VR  agencies  in 
those  States  in  which  the  Ticket  to  Work 
program  is  implemented,  as  provided  in 
sections  101(b),  (c)  and  (d)  of  Public 
Law  106-170.  Additionally,  the  use  of 
alternate  participants  under  the  title  U 
and  title  XVI  VR  reimbursement 
programs  will  be  phased  out  in  the 
States  as  the  Ticket  to  Work  program  is 
implemented,  as  authorized  under 
section  101(d)(5)  of  Public  Law  106- 
170.  Under  section  1148(d)(4)(B)  of  the 
Act  and  our  regulations  at  20  CFR  part 
411,  subpart  J,  alternate  participants  in 
the  VR  reimbursement  programs  may 
qualify  to  serve  as  employment 
networks  under  the  Ticket  to  Work 
program  when  that  program  is 
implemented  in  their  State. 
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Purpose  and  Scope  of  Changes  to  the 
Regulations 

i   In  these  final  rules,  we  are  amending 
^Mir  regulations  to  remove  those  rules 
and  related  provisions  which  are 
obsolete  as  a  result  of  the  repeal  of 
sections  222(b)  and  1615(c)  of  the  Act. 
We  are  removing  the  provisions  of  oiu- 
Regulations  which  provide  for  the 
imposition  of  benefit  sanctions  for  a 
beneficiary's  refusal  of  VR  services 
V'ithout  good  cause. 

In  addition,  we  are  amending  our 
regulations  on  the  VR  reimbursement 
programs  to  remove  the  provisions 
which  provide  for  payment  to  a  State 
VR  agency  or  alternate  participant  for 
services  provided  a  beneficiary  in  a  case 

^ where  benefit  sanctions  are  imposed 
ause  the  beneficiary,  without  good 
se,  refused  to  continue  to  accept  VR 
SOTvices  or  failed  to  cooperate  in  such  a 
manner  as  to  preclude  his  or  her 
successful  rehabilitation.  As  a  resuh  of 
the  repeal  of  sections  222Cb)  and  1615(c) 
of  the  Act,  the  benefit  sanctions  no 
longer  apply,  and  we  have  ceased 
making  determinations  as  to  whether  a 
beneficiary  had  good  cause  for  refusing 
to  continue  or  cooperate  in  a  VR 
program,  effective  January  1,  2001. 
Consequently,  we  are  removing  the 
rules  providing  for  payments  to  State 
VR  agencies  or  alternate  participants 
under  the  VR  reimbursement  programs 
in  cases  where  a  beneficiary  refuses  to 
continue  or  cooperate  in  a  VR  program 
without  good  cause  and  benefit 
sanctions  are  imposed,  since  such  cases 
can  no  longer  occur  after  December 
2000. 

These  final  rules  only  remove  those 
provisions  of  our  regulations  which  are 
obsolete  as  a  result  of  the  repeal  of 
sections  222(b)  and  1615(c)  of  the  Act. 
Some  of  the  sections  of  our  regulations 
affected  by  these  final  rules  contain 
other  provisions  which  require  revision 
because  of  other  amendments  to  the  Act. 
For  example,  §§  404.402(a),  416.1701 
and  416.2040(b)  contain  provisions 
relating  to  benefit  sanctions  for  refusal 
of  VR  services  as  well  as  provisions 
relating  to  the  suspension  of  benefit 
payments  for  noncompliance  with 
treatment  for  drug  addiction  or 
alcohohsm.  These  latter  provisions  no 
longer  apply  as  a  result  of  amendments 
to  the  Act  made  by  section  105  of  Public 
Law  1 04-1 2 1 ,  the  Contract  with 
America  Advancement  Act  of  1996. 
While  we  are  removing  provisions 
relating  to  benefit  sanctions  for  refusal 
of  VR  services,  we  are  not,  at  this  time, 
making  other  changes  to  conform  our 
regulations  to  other  amendments  to  the 
Act._  We  plan  to  publish  in  the  Federal 
Register  at  a  later  date  proposed  rules  to 


take  accoimt  of  the  amendments  to  the 
Act  made  by  section  105  of  Public  Law 
104-121,  relating  to  drug  addiction  and 
alcoholism,  and  will  address  the  need 
for  changes  to  §§  404.402(a),  416.1701 
and  416.2040(b)  resulting  fi-om  those 
amendments  as  a  part  of  that  regulatory 
initiative. 

Several  provisions  of  the  regulations 
which  we  are  revising  in  order  to 
remove  references  to  a  deduction  from 
Social  Secxuity  benefits  on  accoimt  of  a 
beneficiary's  refusal  of  VR  services,  also 
contain  certain  outdated,  gender- 
specific  references  to  a  woman's  ^ure 
to  have  a  child  in  her  care  as  another 
event  causing  a  deduction  to  be  made 
from  Social  Security  benefits.  In  these 
final  rules,  we  are  making  changes  to 
update  the  latter  provisions  to  eliminate 
the  gender-specific  wording  that  refers 
only  to  a  beneficiary  who  is  a  woman. 
We  are  making  these  changes  to 
conform  to  §404.421  of  our  regulations 
which  explains  the  conditions  under 
which  a  deduction  will  be  made  fi^m  a 
person's  wife's,  husband's,  mother's  or 
father's  benefits  because  he  or  she  does 
not  have  a  child  in  his  or  her  care. 

Changes  to  the  Regulations 

In  20  CFR  part  404,  subpart  E,  we  are 
removing  §404.422,  which  contained 
the  basic  rules  for  making  deductions 
from  Social  Security  benefits  because  of 
a  disability  beneficiary's  refusal  to 
accept  VR  services  without  good  cause. 
In  addition,  we  are  amending  other 
sections  of  our  regulations  in  20  CFR 
part  404,  subpart  E,  to  remove 
references  to  section  222(b)  of  the  Act  or 
§  404.422,  or  to  remove  language  or 
paragraphs  relating  to  deductions  from 
Social  Secmity  benefits  on  account  of  a 
beneficiary's  refusal  of  VR  services 
without  good  cause.  We  are  making 
these  changes  to  §§  404.401(b), 
404.402(a).  (b)(2)  and  (d)(4), 
404.412(a)(1),  404.421(d),  404.423. 
404.425,  404.435(a)(2),  404.436, 
404.437(a),  and  404.458.  In 
§§  404.402(a),  404.436(b)  and 
404.437(a),  we  also  are  making  changes 
to  certain  provisions  to  remove 
outdated,  gender-specific  references  to  a 
woman's  failure  to  have  care  of  a  child 
as  a  cause  for  a  deduction  from  benefits, 
to  update  and  make  these  provisions 
consistent  with  §404.421. 

In  §  404.902,  we  are  removing  and 
reserving  paragraph  (g),  relating  to 
determinations  about  a  deduction  from 
Social  Seciuity  benefits  because  of  a 
beneficiary's  refusal  to  accept 
rehabihtation  services.  In  addition,  we 
are  amending  §  404.1596(b)(2)  to  remove 
the  provision  providing  for  a  suspension 
of  Social  Security  benefits  if  a 


beneficiary  refuses  to  accept  VR  services 
without  a  good  reason. 

Sections  416.213,  416.1328,  and 
416.1715  set  out  the  basic  rules  on 
ineligibility  for.  or  the  suspension  of. 
SSI  benefits  because  of  a  disabled  or 
blind  SSI  beneficiary's  refusal  to  accept 
VR  services  without  good  cause.  We  are 
removing  these  sections  from  our 
regulations. 

In  §416.708,  we  are  removing  and 
reserving  paragraph  (i),  relating  to  an 
SSI  beneficiary's  responsibility  to  report 
to  us  his  or  her  refusal  to  accept  VR 
services.  We  also  are  amending 
§  416.1701  to  remove  the  references  to  a 
refusal  of  VR  services.  In  addition,  we 
are  amending  §  416.2040(b)  to  remove 
the  language  discussing  a  refusal  of  VR 
services  under  section  1615  of  the  Act 

In  20  CFR  part  404.  subpart  V,  and 
part  416,  subpart  V,  we  are  removing 
§§404.2113  and  416.2213,  respectively, 
relating  to  payment  for  VR  services 
provided  a  beneficiary  in  a  case  where 
benefit  sanctions  are  imposed  because 
the  beneficiary,  without  good  cause, 
refused  to  continue  or  cooperate  in  a  VR 
program.  We  also  are  making 
conforming  changes  to  §§404.2101, 
404.2102,  404.2103,  404.2109,  404.2116 
and  404.2117  to  reflect  the  removal  of 
§  404.2113,  and  to  §§  416.2201, 
416.2202,  416.2203,  416.2209,  416.2216 
and  416.2217  to  reflect  the  removal  of 
§416.2213. 

Regulatory  Procedures 

Proceeding  Directly  to  Final  Rules 

Under  section  702(a)(5)  of  the  Act,  42 
U.S.C.  902(a)(5),  SSA  foUows  the 
Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  "impracticable,  unnecessary,  or 
contrary  to  the  pubhc  interest.  "  See  5 
U.S.C.  553(b)(B). 

We  have  determined  that,  imder  5 
U.S.C.  553(b)(B),  good  cause  exists  for 
dispensing  with  the  notice  and  public 
comment  procedures  for  the  changes  to 
the  regulations  described  above.  The 
changes  merely  conform  our  regulations 
to  current  law  by  removing  rules  and 
related  provisions  which  are  obsolete  as 
a  result  of  the  repeal  of  sections  222(b) 
and  1615(c)  of  the  Act  concerning 
sanctions  for  refusing  rehabilitation 
services  without  good  cause.  These 
sections  of  the  Act  were  repealed  by 
sections  101(b)(1)(C)  and  (b)(2)(B)  of 
Public  Law  106-170,  effective  January  1, 
2001.  Because  the  removal  of  obsolete 


40122  Federal  Register /Vol.  68,  No.  129 /Monday,  July  7,  2003 /Rules  and  Regulations 


provisions  from  our  regulations  to 
reflect  the  repeal  of  these  sections  of  the 
Act  does  not  involve  the  exercise  of 
discretionary  rulemaking  authority,  we 
find  that  it  is  imnecessary  to  publish 
proposed  rules  and  offer  the  public  the 
opportunity  to  comment  before  we 
publish  final  rules.  Moreover,  because 
oiu*  existing  regulations  are  inconsistent 
with  current  law  and  could  mislead  the 
public,  we  also  find  that  further  delay 
in  amending  these  regulations,  to  allow 
for  public  comment,  would  be  contrary 
to  the  public  interest. 

Making  the  Final  Rules  Effective  Upon 
Publication 

Section  553(d)  of  5  U.S.C.  provides 
that,  with  certain  exceptions,  the    ■ 
effective  date  of  a  "substantive  rule" 
shall  not  be  less  than  30  days  after  its 
publication.  We  find  that  good  cause 
exists  for  an  exception  for  these  final 
rules.  As  noted  above,  these  final  rules 
merely  reflect  the  statutory  changes 
made  by  sections  101(b)(l){C)  and 
(b)(2)(B)  of  Public  Law  106-170.  For  the 
reasons  discussed  in  the  section  above 
entitled  "Proceeding  Directly  to  Final 
Rules,"  we  find  that  delaying  the 
effective  date  for  30  days  after 
publication  would  also  be  imnecessary 
and  contrary  to  the  public  interest.  See 
5  U.S.C.  553(d). 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  reviewed  these  final  rules  in 
accordance  with  Executive  Order  12866, 
as  amended  by  Executive  Order  13258. 

Regulatory  Flexibility  Act 

We  certify  that  these  final  rules  will 
net  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  primarily  affect  only 
individuals,  and  those  entities  that 
voluntarily  entered  into  a  contractual 
agreement  with  us.  Therefore,  a 
regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act  .     • 

These  final  regulations  impose  no 
reporting  or  recordkeeping  requirements 
that  require  0MB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security- 
Disability  Insurance;  96.002,  Social  Security- 
Retirement  Insurance;  96.004.  Social 
Security-Survivors  Insurance;  and  96.006, 
Supplemental  Security  Income) 

List  of  Subjects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old-age,  Survivors  and  Disability 


Insurance,  Reporting  and  recordkeeping 
requirements,  Social  Security, 
Vocational  rehabilitation. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  Disability 
benefits.  Public  assistance  programs, 
Reporting  and  recordkeeping 
requirements.  Supplemental  Seciirity 
Income  (SSI),  Vocational  rehabilitation. 

Dated:  April  9,  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

■  For  the  reasons  set  out  in  the  preamble, 
we  are  amending  subparts  E,  J,  P,  and  V 
of  part  404  and  subparts  B,  G,  M,  Q,  T, 
and  V  of  part  416  of  chapter  III  of  title 
20  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-  ) 

Subpart  E— {Amended] 

■  1.  The  authority  citation  for  subpart  E 
of  part  404  is  revised  to  read  as  follows: 

Authority:  Sees.  202,  203,  204(a)  and  (e), 
205(a)  and  (c),  216(1),  223(e),  224.  225, 
702(a)(5),  1129A  and  1147  of  the  Social 
Security  Act  (42  U.S.C.  402,  403.  404(a)  and 
(e),  405(a)  and  (c),  416(1),  423(e),  424a,  425, 
902(a)(5),  1320a-8a  and  1320b-17). 

■  2.  Amend  §  404.401  by  revising 
paragraph  (b)(5),  removing  paragraph 
{b)(6),  and  redesignating  paragraph  (b)(7) 
as  paragraph  (b)(6)  to  read  as  follows: 

§404.401     Deduction,  reduction,  and 
nonpayment  of  monthly  benefits  or  lump- 
sum death  payments. 

***** 

(b)  *  *  * 

(5)  Failiu-e  to  report  within  the 
prescribed  period  earnings  from  work  in 
employment  or  self-employment  (see 
§404.453);  or 
*        *'        *        *        * 

■  3.  Amend  §  404.402  by  revising 
paragraph  (a)  introductory  text,  and 
paragraphs  (b)(2)  and  (d)(4)  to  read  as 
follows: 

§  404.402  Interrelationship  of  deductions, 
reductions,  adjustments,  and  nonpayment 
of  benefits. 

(a)  Deductions,  reductions, 
adjustment.  Deductions  because  of 
earnings  or  work  (see  §§  404.415  and 
404.417);  failure  to  have  a  child  "in  his 
or  her  care"  (see  §404.421);  as  a  penalty 
for  failure  to  timely  report  noncovered 
work  outside  the  United  States,  failure 
to  report  that  he  or  she  no  longer  has  a 
child  "in  his  or  Her  care,"  or  failure  to 
timely  report  earnings  (see  §§  404.451 
and  404.453);  because  of  unpaid 


maritime  taxes  (see  §404.457);  or 
nonpayments  because  of  drug  addiction 
and  alcoholism  to  individuals  other 
than  an  insured  individual  who  are 
entitled  to  benefits  on  the  insured 
individual's  earnings  record  are  made: 
***** 

(b)*  *  * 

(2)  Reduction  of  benefits  because  of 
entitlement  to  certain  public  disability 
benefits  (see  §  404.408)  is  made  before 
deduction  under  section  203  of  the  Act 
relating  to  work  (see  §§  404.415, 
404.417,  404.451,  and  404.453)  and 
failure  to  have  care  of  a  child  (see 
§§404.421  and  404.451). 
***** 

(d)*   *   * 

(4)  Current  deductions  imder 
§§404.417  and  404.421; 


■  4.  Amend  §  404.412  by  revising  the 
title  of  the  section  and  paragraph  (a)(1) 
to  read  as  follows: 

§  404.41 2    After  my  t)enef its  are  reduced 
for  age  wtten  and  how  will  adjustments  to 
that  reduction  be  made? 

(a)  *  *  * 

(1)  Months  subject  to  deduction  under 
§404.415  or  §404.417; 


■  5.  Amend  §  404.421  by  revising  the 
tide  of  the  section  and  paragraph  (d)  to 
read  as  follows:  • 

§  404.421     How  are  deductions  made  when 
a  beneficiary  fails  to  have  a  child  in  his  or 
her  care? 

***** 

(d)  When  a  child  is  considered  not 
entitled  to  benefits.  For  purposes  of 
paragraphs  (a)  and  (b)  of  this  section,  a 
person  is  considered  not  entitled  to 
child's  benefits  for  any  month  in  which 
she  or  he  is  age  18  or  over  and  is 
entitled  to  child's  benefits  because  she 
or  he  is  a  full-time  student  at  an 
educational  institution.  This  paragraph 
applies  to  benefits  for  months  after 
December  1964. 

§404.222    [Removed] 

■  6.  Remove  §404.422. 

■  7.  Amend  §  404.423  by  revising  the 
first  sentence  to  read  as  follows: 

§  404.423    Manner  of  making  deductions. 

Deductions  provided  for  in 

§§404.415.  404.417,  and  404.421  (as 

modified  in  §  404.458)  are  made  by 

withholding  benefits  (in  whole  or  in 

part,  depending  upon  the  amount  to  be 

withheld)  for  each  month  in  which  an 

event  causing  a  deduction  occurred. 
*  *  * 

■  8.  Revise  §  404.425  to  read  as  follows: 
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§  404.425    Total  amount  of  deductions 
where  deduction  events  occur  in  more  ttuin 
1  month. 

If  a  deduction  event  described  in 
$§404,415,  404.417,  and  404.421  occurs 
ttt  more  than  1  month,  the  total  amount 
deducted  from  an  individual's  benefits 
is  equal  to  the  siun  of  the  deductions  for 
all  months  in  which  any  such  event 
occiured. 

^  9.  Amend  §  404.435  by  revising 
paragraph  {a)(2)  to  read  as  follows: 

%  404.435    Excess  earnings;  months  to 
which  excess  earnings  cannot  t>e  charged. 

(a)*  *  * 
,  (2)  In  which  he  or  she  was  considered 
aot  entitled  to  benefits  (due  to 
noncovered  work  outside  the  United 
States  or  no  child  in  care  as  described 
in  §404.436); 
***** 

■  10.  In  §  404.436,  revise  paragraph  (b) 
and  remove  paragraphs  (c),  (d)  and  (e)  to 
read  as  follows: 

$404,436    Excess  earnings;  months  to 
which  excess  earnings  cannot  be  charged 
because  individual  is  deemed  not  entitled  to 
benefits. 

♦  *        *        *        * 

(b)  Failure  to  have  a  child  in  his  or 
her  care  (as  described  in  §  404.421). 

•  11.  Amend  §  404.437  by  revising 
paragraph  (a)  to  read  as  follows: 

§  404.437  Excess  earnings;  benefit  rate 
subject  to  deductions  because  of  excess 
earnings. 

1*        *        *        * 
(a)  After  reduction  for  the  maximum 
{.see  §§  404.403  and  404.404).  The  rate 
as  reduced  for  the  maximum  as  referred 
to  in  this  paragraph  is  the  one 
applicable  to  remaining  entitled 
beneficiaries  after  exclusion  of 
beneficiaries  deemed  not  entitled  under 
§404.436  (due  to  a  deduction  for 
engaging  in  noncovered  remimerative 
activity  outside  the  United  States  or 
failure  to  have  a  child  in  his  or  her 
care); 


payable  to  them  on  that  earnings  record. 

Subpart  J— {AmendecQ 

■  13.  The  authority  citation  for  subpart 
J  of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  201(j).  204(f).  205(a),  (b), 
(d)-(h).  and  (j),  221,  225,  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C  401(j),  404(f), 
405(a),  (b),  (d)-(h),  and  (j),  421,  425,  and 
902(a)(5));  31  U.S.C.  3720A;  sec.  5,  Pub.  L 
97-455.  96  Stat.  2500  (42  U.S.C.  405  note); 
sees.  5,  6(c)-(e),  and  15,  Pub.  L.  98-460,  98 
Stat.  1802  (42  U.S.C.  421  note). 

§404.902    [Amended] 

■  14.  In  §  404.902,  remove  and  reserve 
paragraph  (g). 

Subpart  P— [Amended] 

■  15.  The  authority  citation  for  subpart 
P  of  part  404  continues  to  read  as 
follows: 

Authority:  Sees.  202,  205(a),  (b),  and  (d)- 
(h),  216(i),  221(a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402.  405(a).  (b).  and  (d)-(h).  416(i). 
421(a)  and  (i),  422(c),  423,  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193  110 
Stat.  2105.  2189. 

■  16.  Amend  §  404.1596  by  revising 
paragraphs  (b){2)(i)  and  (b)(2)(ii)  and 
removing  paragraph  (b)(2)(iii)  to  read  as 
follows: 

§  404.1 596  Circumstances  under  which  we 
may  suspend  your  benefits  before  we  make 
a  determination. 

***** 

(b)*   *   * 
(2)*   *   * 

(i)  You  have  failed  to  respond  to  oiu 
request  for  additional  medical  or  other 
evidence  and  we  are  satisfied  that  you 
received  our  request  and  oiu-  records 
show  that  you  should  be  able  to 
respond;  or 

(ii)  We  are  unable  to  locate  you  and 
your  checks  have  been  returned  by  the 
Post  Office  as  undeliverable. 


Jl 


2.  Amend  §  404.458  by  revising  the 
first  sentence  to  read  as  follows: 

§  404.458    Limiting  deductions  where  total 
family  benefits  payable  would  not  be 
affected  or  would  be  only  partly  affected. 

,  Notwithstanding  the  provisions 
described  in  §§404.415,  404.417. 
404.421.  404.451,  and  404.453  about  the 
amoimt  of  the  deduction  to  be  imposed 
for  a  month,  no  such  deduction  is 
imposed  for  a  month  when  the  benefits 
payable  for  that  month  to  all  persons 
entitled  to  benefits  on  the  same  earnings 
record  and  living  in  the  same  household 
remain  equal  to  the  maximum  benefits 


Subpart  V— [Amended] 

■  17.  The  authority  citation  for  subpart 
V  of  part  404  continues  to  read  as 
follows: 

Authority:  Sees.  205(a),  222,  and  702(a)(5) 
of  the  Social  Security  Act  (42  U.S.C.  405(a) 
422.  and  902(a)(5)). 

■  18.  Revise  §  404.2101  to  read  as 
follows: 

§404.2101    General. 

Section  222(d)  of  the  Social  Security 
Act  authorizes  the  transfer  from  the 
Federal  Old-Age  and  Survivors 
hisurance  Trust  Fund  and  the  Federal 


Disability  Insurance  Trust  Fimd  of  such 
siuns  as  may  be  necessary  to  pay  for  the 
reasonable  and  necessary  costs  of 
vocational  rehabilitation  (VR)  services 
provided  certain  disabled  individuals 
entitled  imder  section  223.  225(b), 
202(d).  202(e)  or  202(f)  of  the  Social 
Seciuity  Act.  The  purpose  of  this 
provision  is  to  make  VR  services  more 
readily  available  to  disabled  individuals 
and  ensure  that  savings  accrue  to  the 
Federal  Old- Age  and  Survivors 
Lisurance  Trust  Fund  and  the  Federal 
Disability  Insurance  Trust  Fimd. 
Payment  will  be  made  for  VR  services 
provided  on  behalf  of  such  an 
individual  in  cases  where — 

(a)  The  furnishing  of  the  VR  services 
results  in  the  individual's  completion  of 
a  continuous  9-month  period  of 
substantial  gainful  activity  (SGA)  as 
specified  in  §§404.2110  through 
404.2111;  or 

(b)  The  individual  continues  to 
receive  disability  payments  from  us, 
even  though  his  or  her  disability  has 
ceased,  because  of  his  or  her  continued 
participation  in  an  approved  VR 
program  which  we  have  determined 
will  increase  the  likelihood  that  he  or 
she  will  not  return  to  the  disability  rolls 
(see  §404.2112). 

■  19.  Amend  §  404.2102  by  revising  the 
second  sentence  of  the  introductory  text 
and  paragraph  (f)  to  read  as  follows: 

§404.2102    Purpose  and  scope. 

*  *  *  Payment  will  be  provided  for 
VR  services  provided  on  behalf  of 
disabled  individuals  under  one  or  more 
of  the  provisions  discussed  in 
§404.2101. 
***** 

(f)  Section  404.2112  describes  when 
payment  will  be  made  to  a  VR  agency 
or  alternate  participant  because  an 
individual's  disability  benefits  are 
continued  based  on  his  or  her 
participation  in  a  VR  program  which  we 
have  determined  will  increase  the 
likelihood  that  he  or  she  will  not  return 
to  the  disability  rolls. 


§404.2103    [Amended] 

■  20.  Amend  §  404.2103  by  removing  the 
definition  of  Good  cause  for  VR  refusal. 

§404.2109    [Amended] 

■  21.  Amend  §  404.2109  by  removing 
paragraph  (c)  and  redesignating 
paragraphs  (d)  through  (h)  as  paragraphs 
(c)  through  (g). 

§404.2113    [Removed] 

■  22.  Remove  §  404.2113. 
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§404^116    [Anwndad] 

■  23.  In  §404.2116,  remove  paragraph 
(c). 

■  24.  Amend  §  404.21 17  by  revising  the 
introductory  text  and  paragraph  (f)  to 
read  as  follows: 

§404^117    What  costs  will  be  paid. 

In  accordance  with  section  222(d]  of 
the  Social  Seciuity  Act,  the 
Commissioner  will  pay  the  State  VR 
agency  or  alternate  participant  for  the 
VR  services  described  in  §404.2114 
which  were  provided  dimng  the  period 
described  in  §404.2115  and  which  meet 
the  criteria  in  §404.2111  or  §404.2112, 
but  subject  to  the  following  limitations: 
***** 

(f)  Pa)nment  for  VR  services  or  costs 
may  be  made  imder  more  than  one  of 
the  VR  payment  provisions  described  in 
§§404.2111  and  404.2112  of  this 
subpart  and  similar  provisions  in 
§§416.2211  and  416.2212  of  subpart  V 
of  part  416.  However,  payment  will  not 
be  made  more  than  once  for  the  same 
VR  service  or  cost;  and 


PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  B— {AMENDED] 

■  25.  The  authority  citation  for  subpart 

B  of  part  416  is  revised  to  read  as  follows: 

Autherity:  Sees.  702(a)(5),  1110(b),  1602, 
1611,  1614,  1619(a),  1631,  and  1634  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1310(b).  1381a,  1382,  1382c,  1382h(a),  1383, 
and  1383c);  sees.  211  and  212,  Pub.  L.  93- 
66,  87  Stat.  154  and  155  (42  U.S.C.  1382 
note);  sec.  502(a),  Pub.  L.  94-241,  90  Stat. 
268  (48  U.S.C.  1681  note);  sec.  2,  Pub.  L.  99- 
643,  100  Stat.  3574  (42  U.S.C.  1382h  note). 

§416.213    [Removed] 

■  26.  Remove  §416.213. 

Subpart  G — [Amended] 

■  27.  The  authority  citation  for  subpart 
G  of  part  416  continues  to  read  as 
follows: 

Authority:  Sees.  702(a)(5),  1611,  1612, 
1613, 1614,  and  1631  of  the  Social  Security 
Act  (42  U.S.C.  902(a)(5),  1382, 1382a,  1382b, 
1382c.  and  1383);  sec.  211,  Pub.  L.  93-66,  87 
Stat.  154  (42  U.S.C.  1382  note). 

§416.1328    [Amended] 

■  28.  In  §  416.708,  remove  and  reserve 
paragraph  (i). 

Subpart  M — [Amended] 

■  29.  The  authority  citation  for  subpart 
M  of  part  416  is  revised  to  read  as 
follows: 


Authority:  Sees.  702(a)(5).  1129A,  1611- 
1614, 1619,  and  1631  of  the  Social  Security 
Act  (42  U.S.C.  902(a)(5).  1320a-8a.  1382- 
1382e,  1382h,  and  1383). 

§416.1328    [Removed] 

■  30.  Remove  §  416.1328. 

Subpart  0— [Amended] 

■  31.  The  authority  citation  for  subpart 
Q  of  part  416  continues  to  read  as 
follows: 

Authority:  Sees.  702(a)(5),  1611(e)(3),  1615, 
and  1631  of  the  Social  Security  Act  (42 
U.S.C.  902(a)(5),  1382(e)(3),  1382d.  and 
1383). 

■  32.  In  §  416.1701,  revise  the  third  and 
fourth  sentences  to  read  as  follows: 

§416.1701    Scope  of  subpart. 

*  *  *  This  subpart  also  describes  the 
conditions  imder  which  you  can  refuse 
treatment  after  we  have  referred  you.  If 
these  conditions  are  not  met,  this 
subpart  describes  how  your  benefits  are 
affected  when  you  refuse  treatment. 

§416.1715    [Removed] 

■  33.  Remove  §416.1715..    • 

Subpart  T— [Amended]     " 

■  34.  The  authority  citation  for  subpart 
T  of  part  416  continues  to  read  as 
follows: 

Authority:  Sees.  702(a)(5)i  1616,  1618,  and 
1631  of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1382e,  1382g,  and  1383);  sec.  212, 
Pub.  L.  93-66,  87  Stat.  155  (42  U.S.C.  1382 
note];  sec.  8(a),  (b)(l)-(b)(3),  Pub.  L.  93-233, 
87  Stat.  956  (7  U.S.C.  612c  note.  1431  note 
and  42  U.S.C.  1382e  note);  sees.  l(a)-(c)  and 
2(a),  2(b)(1),  2(b)(2),  Pub.  L.  93-335,  88  Stat. 
291  (42  U.S.C.  1382  note,  1382e  note). 

■  35.  Amend  §  416.2040  by  revising 
paragraph  (b)  to  read  as  follows: 

§416.2040    Limitations  on  eligibility. 

***** 

(b)  Ineligible  persons.  No  person  who 
is  ineligible  for  a  Federal  benefit  for  any 
month  under  sections  1611(e)(1)(A),  (2), 
(3).  or  (f)  of  the  Act  (failure  to  file; 
refuses  treatment  for  drug  addiction  or 
alcoholism;  outside  the  United  States) 
or  other  reasons  (other  than  the  amount 
of  income)  shall  be  eligible  for  such 
State  supplementation  for  such  month. 


Subpart  V— [Amended] 

■  36.  The  authority  citation  for  subpart 

V  of  part  416  is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1615,  1631(d)(1) 
and  (e),  and  1633(a)  of  the  Social  Security 
Act  (42  U.S.C.  902(a)(5),  1382d,  1383(d)(1) 
and  (e),  and  1383b(a)). 

■  37.  Revise  §  416.2201  to  read  as 
follows: 


§416.2201    Genwal. 

In  general,  sections  1615(d)  and  (e)  of 
the  Social  Security  Act  (the  Act) 
authorize  payment  from  the  general 
fund  for  the  reasonable  and  necessary 
costs  of  vocational  rehabilitation  (VR) 
services  provided  certain  disabled  or 
blind  individuals  who  are  eligible  for 
supplemental  seciirity  income  (SSI) 
benefits,  special  SSI  eligibility  status,  or 
federally  administered  State 
supplementary  payments.  In  this 
subpart,  such  benefits,  status,  or 
payments  are  referred  to  as  disability  or 
blindness  benefits  (see  §416.2203). 
Subject  to  the  provisions  of  this  subpart, 
payment  may  be  made  for  VR  services 
provided  an  individual  during  a 
month(s)  for  which  the  individual  is 
eligible  for  disability  or  blindness 
benefits,  including  the  continuation  of 
such  benefits  under  section  1631(a)(6)  of 
the  Act,  or  for  which  the  individual's 
disability  or  blindness  benefits  are 
suspended  (see  §416.2215).  Paragraphs 
(a)  and  (b)  of  this  section  describe  the 
cases  in  which  the  State  VR  agencies 
and  alternate  participants  can  be  paid 
for  the  VR  services  provided  such  an 
individual  under  this  subpart.  The 
purpose  of  sections  1615(d)  and  (e)  of 
the  Act  is  to  make  VR  services  more 
readily  available  to  disabled  or  blind 
individuals  and  ensvu-e  that  savings 
accrue  to  the  general  fund.  Payment  will 
be  made  for  VR  services  provided  on 
behalf  of  such  an  individual  in  cases 
where — 

(a)  The  furnishing  of  the  VR  services 
results  in  the  individual's  completion  of 
a  continuous  9-month  period  of 
substantial  gainful  activity  (SGA)  as 
specified  in  §§416.2210  through 
416.2211;  or 

(b)  The  individual  continues  to 
receive  disability  or  blindness  benefits, 
even  though  his  or  her  disability  or 
blindness  has  ceased,  under  section 
1631(a)(6)  of  the  Act  because  of  his  or 
her  continued  participation  in  an 
approved  VR  program  which  we  have 
determined  will  increase  the  likelihood 
that  he  or  she  will  not  return  to  the 
disability  or  blindness  rolls  (see 
§416.2212). 

■  38.  Amend  §  416.2202  by  revising  the 
second  sentence  of  the  introductory  text 
and  paragraph  (f)  to  read  as  follows: 

§416.2202    Purpose  and  scope. 

*  *  *  Payment  will  be  provided  for 
VR  services  provided  on  behalf  of 
disabled  or  blind  individuals  under  one 
or  more  of  the  provisions  discussed  in 
§416.2201. 
***** 

(f)  Section  416.2212  describes  when 
payment  will  be  made  to  a  VR  agency 
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or  alternate  participant  because  an 
individual's  disability  or  blindness 
benefits  are  continued  based  on  his  or 
her  participation  in  a  VR  program  which 
we  have  determined  will  increase  the 
likelihood  that  he  or  she  will  not  return 
^0  the  disability  roUs. 
f        *        *        *        * 


) 


416.2203    [Amendecq 

39.  Amend  §  416.2203  by  removing  the 
definition  of  Good  cause  for  VR  refusal. 

$416.2209    [Amended] 

■  40.  Amend  §  416.2209  by  removing 
paragraph  (c)  and  redesignating 
paragraphs  (d)  through  (h)  as  paragraphs 
(c)  through  (g). 

§416.2213    [Removed] 

i  41.  Remove  §  416.2213. 

i|416^16    [Amended] 

^  42.  In  §  416.2216,  remove  paragraph 
(c). 

d  43.  Amend  §  416.221 7  by  revising  the 
introductory  text  and  paragraph  (f)  to 
read  as  follows: 

1116^17    What  costs  will  be  paid. 

In  accordance  with  section  1615(d) 
and  (e)  of  the  Social  Seciuity  Act,  the 
Commissioner  will  pay  the  State  VR 
agency  or  alternate  participant  for  the 
VR  services  described  in  §416.2214 
which  were  provided  diuing  the  period 
described  in  §416.2215  and  which  meet 
the  criteria  in  §416.2211  or  §416.2212, 
but  subject  to  the  following  limitations: 
***** 

(f)  Payment  for  VR  services  or  costs 
may  be  made  under  more  than  one  of 
the  VR  payment  provisions  described  in 
§§416.2211  and  416.2212  of  this 
subpart  and  similar  provisions  in 
§§404.2111  and  404.2112  of  subpart  V 
of  part  404.  However,  payment  will  not 
be  made  more  than  once  for  the  same 
VR  service  or  cost;  and 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  862 

[Docket  No.  2003D-0209] 

Medical  Devices;  Clinical  Chemistry 
and  Clinical  Toxicology  Devices; 
Classification  of  tfie  Breath  Nitric 
Oxide  Test  System 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 


[FR  Doc.  03-16858  Filed  7-3-03;  8:45"aml 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  the 
breath  nitric  oxide  test  system  into  class 
n  (special  controls).  The  agency  is 
taking  this  action  in  response  to  a 
petition  submitted  under  the  Federal 
Food,  Drug,  and  Cosmetic  Art- (the  art) 
as  amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Art  of  1990  (the  SMDA),  and  the  Food 
and  Drug  Administration  Modernization 
Art  of  1997  (FDAMA).  The  agency  is 
classifying  this  device  into  class  II 
(special  controls)  in  order  to  provide  a 
reasonable  assurance  of  safety  and 
effectiveness  of  the  device.  Elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  announcing  the  availabihty  of  a 
guidance  document  that  will  serve  as 
the  special  control  for  the  device. 

DATES:  This  rule  is  effective  August  6, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Cooper,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
1243. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  accordance  with  section  513(f)(1)  of 
the  act  (21  U.S.C.  360c(f)(l)).  devices 
that  were  not  in  commercial  distribution 
before  May  28,  1976,  the  date  of 
enactment  of  the  amendments,  generally 
referred  to  as  postamendments  devices, 
are  classified  automatically  by  statute 
into  class  in  without  any  FDA 
rulemaking  process.  These  devices 
remain  in  class  ID  and  require 
premarket  approval,  unless  and  until 
the  device  is  classified  or  reclassified 
into  class  I  or  II,  or  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  in  accordance  with  section 
513(i)  of  the  art,  to  a  predicate  device 
that  does  not  require  premarket 
approval.  The  agency  determines 
whether  new  devices  are  substantially 


equivalent  to  previously  marketed 
devices  by  means  of  premarket  - 
notification  procedures  in  section  510(k) 
of  the  art  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  FDA  regulations. 

Section  513(f)(2)  of  Oie  art  provides 
that  any  person  who  submits  a 
premarket  notification  under  sertion 
510(k)  of  the  art  for  a  device  that  has  not 
previously  been  classified  may,  within 
30  days  after  receiving  an  order 
classifying  the  device  in  class  in  under 
section  513(f)(1)  of  the  act,  request  FDA 
to  classify  the  device  under  the  criteria 
set  forth  in  section  513(a)(1)  of  the  art. 
FDA  shall,  within  60  days  of  receiving 
such  a  request,  classify  the  device  by 
vmtten  order.  This  classification  shall 
be  the  initial  classification  of  the  device. 
Within  30  days  after  issuing  an  order 
classifying  the  device,  FDA  must 
publish  a  notice  in  the  Federal  Register 
announcing  the  classification. 

On  March  1 7,  2003,  FDA  received  a 
petition  submitted  under  section 
513(f)(2)  of  the  art  by  Aerocrine  AB, 
through  Certified  Software  Solutions, 
Inc.,  seeking  an  evaluation  of  the 
automatic  class  III  designation  of  its 
NIOX  BREATH  NITRIC  OXIDE  TEST 
SYSTEM.  In  accordance  with  section 
513(f)(1)  of  the  art,  FDA  issued  an  order 
automatically  classifying  the  NIOX 
BREATH  NITRIC  OXIDE  TEST  SYSTEM 
in  class  III  because  it  was  not 
substantially  equivalent  to  a  device  that 
was  introduced  or  delivered  for 
introduction  into  interstate  commerce 
for  commercial  distribution  before  May 
28,  1976,  or  a  device  that  was 
subsequently  reclassified  into  class  I  or 
n.  After  reviewing  information 
submitted  in  the  petition,  FDA 
determined  that  the  NIOX  BREATH 
NTTRIC  OXIDE  TEST  SYSTEM  can  be 
classified  in  class  II  with  the 
establishment  of  special  controls.  This 
device  is  intended  to  aid  in  evaluating 
an  asthma  patient's  response  to  anti- 
inflammatory therapy  by  measuring 
changes  in  firartional  exhaled  nitric 
oxide  concentration  in  asthma  patients, 
as  an  adjunct  to  estabhshed  clinical  and 
laboratory  assessments  of  asthma.  FDA 
believes  that  class  R  special  controls,  in 
addition  to  the  general  controls,  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
FDA  has  identified  the  risk  to  health 
associated  specifically  with  this  type  of 
device  as  improper  patient  management. 
Therefore,  in  addition  to  the  general 
controls  of  the  art,  the  device  is  subject 
to  a  special  controls  guidance  dociunent 
entitled  "Class  II  Special  Controls 
Guidance  Dociunent:  Breath  Nitric 
Oxide  Test  System." 

The  class  11  special  controls  guidance 
provides  information  on  how  to  meet 
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premarket  (510(k])  submission 
requirements  for  the  device,  including 
recommendations  for  labeling  and 
performance  studies.  FDA  believes  that 
adherence  to  the  class  n  special  controls 
addresses  the  potential  risk  to  health 
identified  in  the  previous  paragraph  and 
provides  a  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

Following  the  effective  date  of  this 
final  classification  rule,  any  firm 
submitting  a  510(k)  premarket 
notification  for  a  breath  nitric  oxide  test 
system  will  need  to  address  the  issues 
covered  in  the  special  controls  guidance 
document.  However,  the  firm  need  only 
show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assurances  of  safety  and  effectiveness. 

Section  510(m)  of  the  act  provides 
that  FDA  may  exempt  a  class  II  device 
from  the  premarket  notification 
requirement  under  section  510(k)  of  the 
act,  if  FDA  determines  that  premarket 
notification  is  not  necessary  to  provide 
reasonable  assiu-ance  of  the  safety  and 
effectiveness  of  the  device.  For  this  type 
of  device,  FDA  has  determined  that 
premarket  notification  is  necessary  to 
provide  reasonable  assurance  of  safety 
and  effectiveness  and,  therefore,  the 
device  is  not  exempt  fi^om  the  premarket 
notification  requirements.  The  device  is 
used  as  an  aid  in  evaluating  an  asthma 
patient's  response  to  anti-inflammatory 
therapy  by  measuring  changes  in 
fractional  exhaled  nitric  oxide 
concentration  in  asthma  patients,  as  an 
adjimct  to  established  clinical  and 
laboratory  assessments  of  asthma.  FDA 
review  of  performance  characteristics 
and  labeling  will  ensure  that  acceptable 
levels  of  performance  for  both  safety 
and  effectiveness  are  addressed  before 
marketing  clearance.  Thus,  persons  who 
intend  to  market  this  device  must 
submit  to  FDA  a  premarket  notification 
submission  containing  information  on 
the  breath  nitric  oxide  test  system  before 
marketing  the  device. 

On  April  30,  2003,  FDA  issued  an 
order  classifying  the  NIOX  BREATH 
NITRIC  OXIDE  TEST  SYSTEM  and 
substantially  equivalent  devices  of  this 
generic  type  into  class  11  under  the 
generic  name,  breath  nitric  oxide  test 
system.  FDA  identifies  this  generic  type 
of  device  as  a  breath  nitric  oxide  test 
system,  which  is  intended  to  aid  in 
evaluating  an  asthma  patient's  response 
to  anti-inflammatory  therapy  by 
measimng  changes  in  fractional, exhaled 
nitric  oxide  concentration  in  asthma 
patients,  as  an  adjunct  to  established 
clinical  and  laboratory  assessments  of 
asthma. 

FDA  is  codifying  this  device  by 
adding  §  862.3080.  The  order  also 


identifies  a  special  control  applicable  to 
this  device,  a  guidance  document 
entitled  "Class  11  Special  Controls 
Guidance  Dociunent:  Breath  Nitric 
Oxide  Test  System." 

A.  Electronic  Access 

In  order  to  receive  the  guidance 
entitled  "Class  11  Special  Contiols 
Guidance  Dociunent:  Breath  Nitric 
Oxide  Test  System"  via  your  fax 
machine,  call  the  CDRH  Facts-on- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt, 
press  1  to  enter  the  system.  At  the 
second  voice  prompt,  press  1  to  order  a 
document.  Enter  the  dociunent  niunber 
(1211)  followed  by  the  pound  sign  (#). 
Follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  civil  money 
penalty  guidance  documents  package, 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh. 

in.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  enviroimient.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

rv.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-^).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 


believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  it  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  nde  on  small 
entities.  FDA  knows  of  only  one 
manufacturer  of  this  type  of  device. 
Classification  of  these  devices  from 
class  m  to  class  n  will  relieve 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
approval  requirements  o£  section  515  of 
the  act  (21  U.S.C.  360e),  and  may  permit 
small  potential  competitors  to  enter  the 
marketplace  by  lowering  their  costs.  The 
agency,  therefore,  certifies  that  the  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  final  rule  will 
not  impose  costs  of  $100  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate  and,  therefore,  a  summary 
statement  of  analysis  imder  section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  is  not  required. 

V.  Federalism  * 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has   - 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clecu^ance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

List  of  Subjects  in  21  CFR  Part  862 

Medical  devices. 

■  Therefore,  imder  the  Federal  Food, 
IDrag,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Conunissioner 
of  Food  and  Drugs,  21  CFR  part  862  is 
amended  as  follows: 
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i»ART  862-CUNICAL  CHEMISTRY 
AND  CUNICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  862  continues  to  read  as  follows: 

J  Authority:  21  U.S.C.  351,  360,  360c,  360e, 
^SOj.  371. 

m  2.  Section  862.3080  is  added  to  subpart 
D  to  read  as  follows: 


§  862.3080    Breath  nitric  oxide  test  system. 

(a)  Identification.  A  breath  nitric 
bxide  test  system  is  a  device  intended 
to  measure  fractional  nitric  oxide  in 
human  breath.  Measurement  of  changes 
i|i  fractional  nitric  oxide  concentration 
•  in  expired  breath  aids  in  evduating  an 
asthma  patient's  response  to  anti- 
inflammatory therapy,  as  an  adjunct  to 
established  clinical  and  laboratory 
assessments  of  asthma.  A  breath  nitric 
oxide  test  system  combines 
chemilimiinescence  detection  of  nitric 
oxide  with  a  pneumotachograph, 
display,  and  dedicated  software. 

■  (b)  Classification.  Class  II  (special 
controls).  The  special  control  is  FDA's 
guidance  entitled  "Class  II  Special 
Controls  Guidance  Document:  Breath 
Nitric  Oxide  Test  System."  See 
§  862.1(d)  for  the  availability  of  this 
guidance  document. 

jDated:  June  23,  2003. 
Lioda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  03-16953  Fi'led  7-3-03;  8:45  am] 
BILLING  CODE  416(M)1-S 


DEPARTMENT  OF  STATE 
22  CFR  Part  41 
[Public  Notice  4393] 

VISAS:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act,  as  Amended; 
Personal  Appearance 

agency:  Department  of  State. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  This  interim  rule  brings 
Department  regulations  into  line  with, 
and  allows  further  expansion  of,  post-9/ 
11  policy  guidance  issued  by  the 
Department  that  has  increasingly 
restricted  the  nimiber  of  instances  in 
which  the  interview  of  a  nonimmigrant 
visa  applicant  may  be  waived.  The 
regulation  significantly  reduces  the 
number  and  kind  of  situations  in  which 
the  usual  requirement  that  a 
nonimmigrant  visa  applicant  appear 
before  an  officer  for  a  personal  interview 


may  be  waived  by  the  consular  officer, 
while  making  express  the  Department's 
authority  to  set  interview  policies 
centrally.  The  Department  is  taking  this 
regulatory  action  in  order  to  further 
develop  the  new  legal  fi^mework 
necessary  to  support  a  series  of  steps 
undertaken  in  order  to  more  adequately 
ensure  the  security  and  integrity  of 
nonimmigrant  visa  application  and 
issuance  procedures.  Upon  publication 
of  this  rule,  certain  visa  applicants  who 
previously  may  have  had  their  personal 
appearance  before  a  consular  officer  for 
the  purpose  of  appljdng  for  a 
nonimmigrant  visa  waived  will  be 
required  by  regulation  to  make  such  an 
appearance  to  be  interviewed.  In 
practice,  however,  many  of  these 
applicants  are  already  being 
interviewed,  based  on  internal 
Department  guidance  or  decisions  made 
at  consular  posts. 
DATES:  Effective  date:  This  rule  is 
effective  August  1,  2003. 

Comment  date:  Written  comments 
may  be  submitted  vdthin  60  days  of  the 
date  of  publication  of  this  document  in 
the  Federal  Register. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State, 
Washington.  DC  20520-0106,  or  by  e- 
mail  to  visaregs@state.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  J.  Harper,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106,  (202)  663-1221. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Origin  of  the  Waiver  of 
Appearance  Rule? 

The  Immigration  and  Nationality  Act, 
section  222(e),  requires  that  all 
applicants  for  immigrant  visas  appear 
personally  before  a  consular  officer,  but 
leaves  the  question  of  personal 
appearance  of  nonimmigrant  visa 
applicants  to  be  defined  by  regulation. 
The  Department's  regulations  state  a 
usual  requirement  of  personal 
appearance  by  nonimmigrant  visa 
applicants,  but  for  at  least  forty  years 
have  defined  a  range  of  applicants 
whose  appearance  may  be  waived  by 
the  consular  officer— i.e.,  granted  a 
"personal  appearance  waiver"  or     < 
"PAW." 

What  Change  Is  Being  Made? 

Because  of  heightened  security 
concerns  in  the  period  immediately 
following  September  11.  the  Department 
imdertook  a  thorough  review  of  its  visa 
application  and  issuance  procedures.  As 
a  result  of  that  review,  consular  officers 


have  begun  to  interview  a  much  larger 
percentage  of  nonimmigrant  visa 
applicants  than  they  did  prior  to 
September  11,  both  in  response  to 
Department  internal  guidance  and  as  a 
result  of  decisions  made  at  consular 
posts.  Because  of  the  continuing  need  to 
ensure  that  the  visa  process  is  focused 
on  security  concerns,  the  Department 
believes  it  is  desirable  to  codify  the 
changed  practice  into  regulation  and  to 
provide  a  regxilatory  basis  for  further 
adjusting  the  interview  exemptions 
through  centralized  direction,  as 
appropriate.  This  rule  is  intended  to 
reflect  the  current  scope  and  use  of 
consular  and  Departmental  personal 
appearance  waiver  authority.  This 
amended  version  of  the  regulation 
generally  permits  waivers  of  the 
interview  by  consular  officers  in 
significantly  fewer  kinds  of  cases  than 
the  regulation  being  amended.  The  one 
exception  is  that  the  regulation  raises 
the  age  of  children  who  may  qualify  for 
consular  officer  interview  waivers  from 
age  14  to  age  16.  Consular  officers  will 
no  longer  have  broad  discretion  under 
regulation  to  grant  PAWs  with  respect  to 
applicants  for  B,  C-1,  H-1, 1,  J  and  crew 
visas.  In  certain  circumstances, 
however,  officers  will  have  discretion  to 
grant  PAWs  for  applicants  for  any 
category  of  nonimmigrant  visa  who  have 
previously  been  issued  a  visa  in  the 
same  category  for  which  they  are 
applying.  The  amended  regulation 
continues  consular  authority  for 
granting  PAWs  to  diplomats  and 
officials  of  international  organizations. 
Further,  it  will  allow  the  Deputy 
Assistant  Secretary  for  Visa  Services  to 
waive  the  personal  appearance 
requirement  in  specific  situations,  i.e., 
when  the  Department  determines, 
centrally,  that  the  waiver  would  not  be 
inconsistent  with  homeland  security 
interests.  Thus,  the  regulation 
effectively  shifts  to  the  Department 
authority  to  make  a  number  of  interview 
waiver  decisions  previously  made  at  . 
consular  posts. 

Which  Applicants  May  Still  Benefit 
From  a  Consul's  Authority  To  Waive 
Personal  Appearance? 

Under  the  revised  regulation,  a 
consular  officer  may  waive  the  personal 
appearance  of  a  visa  applicant  in  six 
specific  categories.  These  are:  (1) 
Children  age  16  and  under;  (2)  persons 
age  60  years  or  older;  (3)  most  of  the 
applicants  within  a  class  of 
nonimmigrants  classifiable  under  the 
visa  symbols  A.  C-2,  C-3,  G,  or  NATO 
(with  the  exception  of  attendants, 
servants  and  personal  employees);  (4) 
aliens  applying  for  diplomatic  or  official 
visas,  as  defined  in  22  CFR  41.26  and 
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41.27,  respectively;  (5)  applicants  who 
within  twelve  months  of  the  expiration 
of  their  previous  visa  are  seeking  re- 
issuance of  a  nonimmigrant  visa  in  the 
same  classification  at  the  consular  post 
of  the  alien's  usual  residence,  and  for 
whom  the  consular  officer  has  no 
indication  of  any  noncompliance  with 
U.S.  immigration  laws  and  regulations, 
and  (6)  aliens  for  whom  a  waiver  of 
personal  appearance  is  warranted  in  the 
national  interest  or  because  of  unusual 
circumstances,  as  determined  by  the 
consular  officer. 

Experience  shows  that  applicants  in 
the  first  and  second  categories  pose  very 
little  if  any  threat  to  our  seciui^. 
Persons  in  the  third  and  fourth 
categories,  diplomats  and  officers  or 
employees  of  international 
organizations  and  their  immediate 
families  are  ordinarily  very  well  known 
to  embassy  staff  members,  or  there  is 
extensive  background  information 
available  concerning  them.  In  addition, 
international  law,  comity  and 
reciprocity  with  regard  to  official 
personnel  may  appropriately  be  taken 
into  account.  In  the  fifth  category,  the 
previous  personal  appearance  by  and 
interview  of  the  applicant  would  make 
it  imlikely  that  further  appearance  and 
interview  would  reveal  any  basis  for 
refusal.  Applicants  in  the  sixth  category, 
except  for  those  cases  based  on  medical 
issues,  will  generally  be  important 
contacts  of  embassy  officers  and 
therefore  well  known  to  the  embassy.  It 
is  important  to  understand,  however, 
that,  although  the  consular  officer  has 
discretion  to  waive  personal  appearance 
for  an  individual  falling  in  one  of  the  six 
categories,  waiver  is  never  required. 

What  Other  Waiver  Authority  May  Be 
Exercised? 

In  addition  to  the  waiver  authority 
granted  to  consular  officers  in  the  six 
specific  categories  listed  above,  as 
mentioned,  the  Deputy  Assistant 
Secretary  for  Visa  Services  will  have  the 
authority  to  waive  the  requirement  for 
personal  appearance  for  a  class  of 
individuals  when  the  Deputy  Assistant 
Secretary  is  satisfied  that  the  waiver  is 
in  the  national  interest  or  involves 
unusual  circiunstances. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  rule,  with  a  60-day 
provision  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  set  forth  at  5  U.S.C. 
653(b)(3)(B)  and  553(d)(3).  It  is  dictated 
by  the  necessity  of  additional  controls 
over  the  dociunentation  and  entry  of 


aliens  at  this  time,  in  light  of  the 
continuing  threat  of  terrorist  attacks  on 
the  United  States  and,  as  noted,  is 
bringing  the  Department's  regulation 
into  line  with  practices  that  are  already 
generally  in  effect  through  the 
discretionary  exercise  of  existing  waiver 
authority. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act,  the 
Department  has  assessed  the  potential 
impact  of  this  rule,  and  the  Department 
of  State  hereby  certifies  that  it  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  imder  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  does  not  consider 
this  rule  a  "significant  regulatory 
action"  under  Executive  Order  12866, 
section  3(f)  Regulatory  Planning  and 
Review.  Nevertheless,  the  Department 
has  submitted  the  rule  to  the  Office  of 
Management  and  Budget  for  its  review. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accord^ce  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 


warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Passports  and  Visas. 

■  Accordingly,  for  the  reasons  discussed 
in  the  preamble,  Part  41  is  amended  as 
follows: 

PART  41— [AMENDED] 

■  1.  The  authority  citation  for  part  41 
continues  to  read: 

Authority:  8  U.S.C.  1104;  Public  Law  105- 
277, 112  Stat.  2681  etseq. 

■  2.  Revise  section  41.102  to  read  as 
follows: 

§41.102    Personal  appearance  of  applicant 

(a)  Personal  appearance  before  a 
consular  officer  is  required  except  as 
otherwise  provided  in  this  section. 
Except  when  the  requirement  of 
personal  appearance  has  been  waived 
pursuant  to  paragraph  (b)  or  (c)  of  this 
section,  each  applicant  for  a 
nonimmigrant  visa  must  personally 
appear  before  and  be  interviewed  by  a 
consular  officer,  who  shall  determine  on 
the  basis  of  the  applicant's 
representations,  the  visa  application  and 
other  relevant  dociunentation: 

(1)  The  proper  nonimmigrant 
classification,  if  any,  of  the  alien;  and 

(2)  The  alien's  eligibility  to  receive  a 
visa. 

(b)  Waivers  of  personal  appearance  by 
consular  officers.  Unless  otherwise 
instructed  by  the  Deputy  Assistant 
Secretary  of  State  for  Visa  Services,  a 
consular  officer  may  waive  the 
requirement  of  personal  appearance  in 
the  case  of  any  alien  who  the  consular 
officer  concludes  presents  no  national 
security  concerns  requiring  an  interview 
and  who: 

(1)  Is  a  child  16  years  of  age  or  under; 

(2)  Is  a  person  60  years  of  age  or  older; 

(3)  Is  within  a  class  of  nonimmigrants 
classifiable  imder  the  visa  symbols  A- 
1,  A-2,  C-2,  C-3,  G-1,  G-2,  G-3,  G-4, 
NATO-1,  NATO-2,  NATO-3,  NATO-4, 
NATO-5 ,  or  NATO-6  and  who  is 
seeking  a  visa  in  such  classification; 

(4)  Is  an  applicant  for  a  diplomatic  or 
official  visa  as  described  in  §§41.26  and 
41.27  of  this  chapter,  respectively; 

(5)  Is  an  applicant  who  within  12 
months  of  the  expiration  of  the 
applicant's  previously  issued  visa  is 
seeking  re-issuance  of  a  nonimmigrant 
visa  in  the  same  classification  at  the 
consular  post  of  the  applicant's  usual 
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ijesidence,  and  for  whom  the  consular 
(Jfficer  has  no  indication  of  visa 
ineligibility  or  noncompliance  with  U.S. 
immigration  laws  and  regiilations;  or 

(6)  Is  an  alien  for  whom  a  waiver  of 
personal  appearance  is  warranted  in  the 
national  interest  or  because  of  imusual 
cJircmnstances,  as  determined  by  the 
oonsular  officer. 

I  (c)  Waivers  of  personal  appearance  by 
we  Deputy  Assistant  Secretary  of  State. 
The  Deputy  Assistant  Secretary  for  Visa 
Services  may  waive  the  personal 
appearance  before  a  consular  officer  of 
an  individual  applicant  or  a  class  of 
applicants  if  the  Deputy  Assistant 
Secretary  finds  that  the  waiver  of 
personal  appearance  is  warranted  in  the 
national  interest  or  because  of  unusual 
circumstances  and  that  national  security 
concerns  do  not  require  an  interview. 

(d)  Unusual  circumstances.  As  used 
in  this  section,  unusual  circumstances 
shall  include,  but  not  be  limited  to,  an 
emergency  or  unusual  hardship. 

jDated:  June  26,  2003. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs. 
Department  of  State. 

[FT?  Doc.  03-17044  Filed  7-3-03;  8:45  am] 

BltUNG  CODE  471(M)6-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

ITD9069] 

RIN  1545-BB06 

Depreciation  of  Vans  and  Liglit  Truclts 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 


SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
definition  of  passenger  automobiles  for 
purposes  of  section  280F(a).  These 
temporary  regulations  affect  certain 
taxpayers  that  use  vans  and  light  trucks 
in  their  trade  or  business. 

DATES:  These  regulations  are  effective 
July  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  P.  Harvey,  (202)  622-3110  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  document  contains  amendments 
to  26  CFR  part  1  under  section  280F  of 
the  Internal  Revenue  Code  of  1986 
(Code). 


Explanation  of  Provisions 

Section  280F{a)  limits  annual 
depreciation  deductions  for  passenger 
automobiles  in  order  to  discourage 
overspending  on  passenger  automobiles 
purchased  for  use  in  business.  For  the 
2003  taxable  year,  these  limitations 
delay  a  portion  of  the  otherwise 
allowable  depreciation  deductions  for 
passenger  automobiles  with  a  purchase 
price  above  $15,300  (for  passenger 
automobiles  qualifying  for  additional 
first-year  depreciation  under  section 
168(k)(l),  added  by  the  Job  Creation  and 
Worker  Assistance  Act  of  2002 
(JCWAA),  or  under  section  168(k)(4), 
added  by  Jobs  and  Growth  Tax  Relief 
Reconciliation  Act  of  2003  GGTRRA), 
the  delay  affects  depreciation 
deductions  for  vehicles  that  cost  more 
than  $17,500  or  $17,850,  respectively). 
Passenger  automobiles  are  defined  in 
section  280F(d)(5)(A)  as  any  4-wheeled 
vehicle  which  is  manufactured 
primarily  for  use  on  public  streets, 
roads,  and  highways,  and  which  is  rated 
at  6,000  pounds  unloaded  gross  vehicle 
weight  (or,  in  the  case  of  a  truck  or  van, 
6,000  poimds  gross  vehicle  weight)  or 
less.  Section  280F(d)(5)(B)  provides 
exceptions  from  this  definition,  and 
allows  the  Secretary  to  promulgate 
regulations  to  exclude  trucks  and  vans 
from  the  definition  of  passenger 
automobiles. 

While  a  basic  automobile  may  be  fully 
depreciated  over  five  years  under  these 
rules,  small  business  advocates  have 
suggested  that  taxpayers  with  a  valid 
business  need  for  a  van  or  light  truck 
cannot  fully  depreciate  a  basic  van  or 
light  truck  within  the  standard  five-year 
recovery  period.  Treasury  and  the  IRS 
recognize  that  these  vehicles  generally 
cost  more  than  other  passenger 
automobiles  and  that  even  the  most 
basic  van  or  light  truck  may  be  subject 
to  the  section  280F(a)  depreciation 
limits. 

Some  commenters  on  this  issue 
suggested  that  the  dollar  limits  on 
trucks  and  vans  should  be  raised  to 
reflect  the  higher  cost  of  these  vehicles. 
Although  there  is  no  genera]  authority 
in  section  280F  to  raise  the  dollar  limits 
for  specific  types  of  vehicle,  section 
280F(d){7)  provides  for  adjustments  to 
the  dollar  limits  to  reflect  automobile 
price  inflation  since  1988.  Moreover, 
much  of  the  disparity  between  the  cost 
of  vans  and  light  trucks  and  the  cost  of 
other  passenger  automobiles  is 
attributable  to  the  higher  rate  of  price 
inflation  for  vans  and  light  trucks  since 
1988.  Accordingly,  the  revenue 
procedure  setting  forth  the  inflation- 
adjusted  dollar  limits  for  vehicles 
placed  in  service  in  2003  will  respond 


to  the  suggestion  by  providing  higher 
dollar  limits  for  vans  and  light  trucks  to 
reflect  this  higher  rate  of  price  inflation. 

In  addition,  as  noted  above,  JCWAA 
and  JGTRRA  have  provided  temporary 
relief  by  substantially  increasing  the 
first-year  depreciation  limits  for  all  new 
passenger  automobiles,  including  vans 
and  light  trucks.  Thus,  a  taxpayer 
electing  the  50-percent  addiUonal  first- 
year  depreciation  permitted  by  JGTRRA 
can  recover  the  full  cost  of  a  new 
automobile  costing  nearly  $23,000  over 
the  five-year  recovery  period.  The 
revenue  procedure  described  above 
would  provide  an  even  higher  limit  for 
new  vans  and  light  trucks. 

Comments  also  suggested  that 
Treasury  and  the  IRS  should  exercise 
the  regulatory  authority  in  section 
280F{d)(5)(B)(ii)  to  provide  an  exclusion 
from  the  section  280F(a)  depreciation 
limitations  for  all  trucks  and  vans  or  for 
vehicles  that  are  used  in  a  specified 
manner.  Treasury  and  the  IRS  have 
concluded  that  a  limited  exclusion  is 
appropriate  so  long  as  it  is  based  on 
objective  factors  and  does  not  provide 
an  incentive  to  purchase  a  truck  or  van 
when  a  less-expensive  automobile 
would  be  sufficient  to  fulfill  the 
taxpayer's  business  needs.  Accordingly, 
the  temporary  regulations  exclude  from 
the  definition  of  passenger  automobile 
any  truck  or  van  that  is  a  qualified 
nonpersonal  use  vehicle  as  defined  in 
§1.2  74-5T(k)  of  the  hicome  Tax 
Regulations.  Qualified  nonpersonal  use 
vehicles  include  not  only  the  trucks  and 
vans  listed  in  §  1.274-5T(k)(2),  but  also 
trucks  and  vans  described  in  §  1.274- 
5T(k)(7)  (relating  to  trucks  and  vans  that 
have  been  specially  modified,  such  as 
by  installation  of  permanent  shelving 
and  painting  the  vehicle  to  display 
advertising  or  the  company's  name,  so 
that  they  are  not  likely  to  be  used  more 
than  a  de  minimis  amount  for  personal 
purposes).  These  spyecially 
manufactured  or  modified  vehicles  do 
not  provide  significant  elements  of 
personal  benefit,  and  a  taxpayer  is 
unlikely  to  purchase  these  vehicles 
unless  motivated  by  a  valid  business 
purpose  that  could  not  be  met  with  a 
less-expensive  vehicle.  We  welcome 
comments  on  other  options  that  provide 
administrable  objective  standards  and 
are  consistent  with  the  statutory 
purpose. 

The  temporary  regulations  also  strike 
from  §  1.280F-6T  language  relating  to 
expired  provisions  of  the  Code. 

Effective  Date 

The  temporary  regulations  apply  to 
property  placed  in  service  on  or  after 
July  7,  2003. 
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Special  Anal3rses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regiilatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  For  applicablity  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6),  please  refer  to  the  cross- 
reference  notice  of  proposed  rulemaking 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Pursuant  to  section 
7805(f)  of  the  Code,  this  Treasury 
decision  will  be  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these  ' 
regulations  is  Bernard  P.  Harvey,  Office 
of  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAXES 

■  1.  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.280F-6T  also  issued  under 
26  U.S.C.  280F.  *   *   * 

■  2.  Section  1.28qF-6T  is  amended  as 
follows: 

■  1 .  Paragraph  (a)(1)  is  amended  by 
removing  the  language  "the  amount  of 
any  credit  allowable  imder  section  38  to 
the  employee  or". 

■  2.  Paragraph  (c)(3)(iii)  is  revised. 

■  3.  Paragraph  (d)(3)  is  amended  by 
removing  the  language  "investment  tax 
credit  or"  and  "the  investment  tax  credit 
and". 

■  4.  The  authority  citation  at  the  end  of 
the  section  is  removed. 

The  revision  reads  as  follows: 

§  1 .280F-6T    Special  rules  and  definitions 
(temporary). 

***** 

(c)*  *  * 
(3)*   *   * 


(iii)  Truck  or  van  that  is  a  qualified 
nonpersonal  use  vehicle  as  defined 
under  §  1.274-5T(k). 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  June  27,  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

(PR  Doc.  03-17085  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1, 20  and  25 
[10  9068] 
RIN  154&-A031 

Definition  of  Guaranteed  Annuity  and 
Lead  Unitrust  Interests 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  amends  the 
income,  estate,  and  gift  tax  regulations 
to  conform  to  the  Tax  Court's  decision 
in  Estate  of  Boeshore  v.  Commissioner. 
In  Estate  of  Boeshore,  the  Tax  Court 
held  a  certain  provision  of  the  Estate 
Tax  Regulations  invalid  to  the  extent 
that  it  disallows  a  deduction  for  the 
value  of  a  charitable  unitrust  interest  if 
the  charitable  interest  is  preceded  by  a 
noncharitable  interest  that  is  in  the  form 
of  a  unitrust  interest.  This  action  is 
necessary  to  conform  the  income,  estate, 
and  gift  tax  regulations  to  the  Tax 
Court's  decision  in  Estate  of  Boeshore. 
The  effect  of  these  regulations  is  to 
allow  an  income,  estate,  or  gift  tax 
charitable  deduction  for  charitable 
aimuity  or  unitrust  inte/ests  that  are 
preceded  by  a  noncharitable  unitrust  or 
annuity  interest. 

DATES:  The  regulations  are  effective  July 
7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Himvitz  (202)  622-3090  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION:  On  July 
23,  2002,  the  Treasury  Department  and 
the  IRS  published  in  the  Federal 
Register  (67  FR  48070)  a  notice  of 
proposed  rulemaking  (REG-115781-01) 
conforming  the  income,  gift,  and  estate 
tax  regulations  to  the  Tax  Coiul's 
decision  in  Estate  of  Boeshore  v. 
Commissioner,  78  T.C.  523  (1982),  acq. 
in  result  (1987-2  C.B.  1).  Specifically, 
the  existing  regulations  imder  section 
170,  2055,  and  2522  governing 


charitable  guaranteed  annuity  and 
unitrust  interests  were  proposed  to  be 
amended  to  eliminate  the  requirement 
that  the  charitable  interest  conunence 
no  later  than  the  commencement  of  a 
noncharitable  interest  that  is  in  the  form 
of  a  guaranteed  annuity  or  unitrust 
interest.  The  regidations  will  continue 
to  require  that  any  amounts  payable  for 
a  private  purpose  before  the  expiration 
of  the  charitable  annuity  or  unitrust 
interest  either  must  be  in  the  form  of  a 
guaranteed  annuity  or  unitrust  interest 
or  must  be  payable  from  a  separate 
group  of  assets  devoted  exclusively  to 
private  piuposes. 

No  public  hearing  was  requested  or 
held,  but  one  written  conmient  was 
received.  The  commentator  suggested 
that  any  charitable  lead  interest  in  a 
charitable  remainder  trust  should  be 
taken  into  accoimt  along  with  the 
remainder  interest  for  purposes  of 
satisfying  thelO  percent  test  contained 
in  sections  664(d)(1)(D)  and  (d)(2)(D)  of 
the  Internal  Revenue  Code.  Among  the 
requirements  for  a  trust  to  qualify  as  a 
charitable  remainder  trust,  sections 
664(d)(1)(D)  and  (d)(2)(D)  provide  that 
the  present  value  of  the  remainder 
interest  must  be  equal  to  at  least  10 
percent  of  the  initial  fair  market  value 
of  all  property  placed  in  the  trust. 
Because  the  statutory  requirement  is 
based  solely  on  the  value  of  the 
remainder  interest,  it  is  not  possible  to 
take  into  account  any  lead  interests  that 
pass  to  charity  for  piuposes  of  satisfying 
this  requirement.  Accordingly,  this 
document  adopts  final  regulations  with 
respect  to  the  notice  of  proposed 
rulemaking  without  any  changes. 

Effect  on  Other  Documents 

The  following  publication  is  revoked 
as  of  July  7,  2003.  Rev.  Rul.  76-225 
(1976-1  C.B.  281). 

Special  Analyses 

It  has  been  determined  that  this 
Treasmy  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  requirement  on  small 
entities,  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C;  chapter  6)  do 
not  apply. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Susan  Hurwitz 
of  the  Office  of  the  Associate  Chief 
Counsel  (Passthroughs  and  Special 
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Industries).  However,  personnel  from 
other  offices  of  the  IRS  and  the  Treasury 

Department  participated  in  their 
development. 

list  of  Subjects 

h  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  20 

I  Estate  taxes,  Reporting  and 
recordkeeping  requirements. 

T'>  CFR  Part  25 
Gift  taxes.  Reporting  and 
r^ordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  1 ,  20,  and 
25  are  amended  as  follows: 

PART  1— INCOME  TAXES 

■  1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

lAuthority:  26  U.S.C.  7805  *   *   * 

■!2.  Section  1.170A-6  is  amended  as 
follows: 

■  1.  Paragraph  (c)(2)(i)(E)  is  revised  and 
the  example  following  paragraph 
(c)(2)(i)(E}  is  removed. 

■  2.  Paragraph  (c)(2){ii)(D)  is  revised. 
|The  revisions  read  as  follows: 

§  1 .1 70A-6    Charitable  contributions  in 
tru»L 


[c)  *  *  * 
2)  *  *  * 

ri)*  *  * 

(E)  Where  a  charitable  interest  in  the 
form  of  a  guaranteed  annuity  interest  is 
transferred  after  May  21, 1972,  the 
charitable  interest  generally  is  not  a 
guaranteed  annuity  interest  if  any 
amount  may  be  paid  by  the  trust  for  a 
private  purpose  before  the  expiration  of 
all  the  charitable  annuity  interests. 
There  are  two  exceptions  to  this  general 
rule.  First,  the  charitable  interest  is  a 
guaranteed  annuity  interest  if  the 
amount  payable  for  a  private  purpose  is 
in  the  form  of  a  guaranteed  annuity 
interest  and  the  trust's  governing 
instrument  does  not  provide  for  any 
preference  or  priority  in  the  payment  of 
the  private  annuity  as  opposed  to  the 
charitable  annuity.  Second,  the 
charitable  interest  is  a  guaranteed 
annuity  interest  if  under  the  trust's 
governing  instrument  the  amoimt  that 
may  be  paid  for  a  private  purpose  is 
payable  only  from  a  group  of  assets  that 
are  devoted  exclusively  to  private 
purposes  and  to  which  section 
4947(a)(2)  is  inapplicable  by  reason  of 
section  4947(a)(2)(B).  For  purposes  of 


.this  paragraph  (c)(2)(i){E),  an  amount  is 
not  paid  for  a  private  purpose  if  it  is 
paid  for  an  adequate  and  full 
consideration  in  money  or  money's 
worth.  See  §  53.4947-l(c)  of  this  chapter 
for  rules  relating  to  the  inapphcability 
of  section  4947(a)(2)  to  segregated 
amounts  in  a  split-interest  trust. 
***** 
(ii)*  *  • 

(D)  Where  a  charitable  interest  is  in 
the  form  of  a  imitrust  interest,  the 
charitable  interest  generally  is  not  a 
unitrust  interest  if  any  amount  may  be 
paid  by  the  trust  for  a  private  purpose 
before  the  expiration  of  all  the 
charitable  unitrust  interests.  There  are 
two  exceptions  to  this  general  rule. 
First,  the  charitable  interest  is  a  unitrust 
interest  if  the  amount  payable  for  a 
private  purpose  is  in  the  form  of  a 
unitrust  interest  and  the  trust's 
governing  instrument  does  not  provide 
for  any  preference  or  priority  in  the 
payment  of  the  private  unitrust  interest 
as  opposed  to  the  charitable  unitrust 
interest.  Second,  the  charitable  interest 
is  a  unitrust  interest  if  under  the  trust's 
governing  instrument  the  amount  that 
may  be  paid  for  a  private  purpose  is 
payable  only  from  a  group  of  assets  that 
are  devoted  exclusively  to  private 
purposes  and  to  which  section 
4947(a)(2)  is  inapplicable  by  reason  of 
section  4947(a)(2)(B).  For  purposes  of 
this  paragraph  (c)(2)(ii)(D).  an  amount  is 
not  paid  for  a  private  purpose  if  it  is 
paid  for  an  adequate  and  full 
consideration  in  money  or  money's 
worth.  See  §  53.4947-l(c)  of  this  chapter 
for  rules  relating  to  the  inapplicability 
of  section  4947(a)(2)  to  segregated 
amounts  in  a  split-interest  trust. 


PART  20— ESTATE  TAX;  ESTATES  OF 
DECEDENTS  DYING  AFTER  AUGUST 
16,1954 

■  3.  The  authority  citation  for  part  20 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   •  *  * 

■  4.  Section  20.2055-2  is  amended  as 
follows: 

■  1.  Paragraph  (e)(2)(vi)(f)  is  revised. 

■  2.  Paragraph  (e)(2)(vii)(e)  is  revised. 

■  3.  In  paragraph  (f)(2)(iv),  Example  (4) 
is  removed. 

The  revisions  read  as  foUows: 

S  20.2055-2    Transfers  not  exciusively  for 
charitable  purposes. 

***** 

(e)*  *  * 
(2)*  *  * 
(vi)  *  *  * 

(ft  Where  a  charitable  interest  in  the 
form  of  a  guaranteed  annuity  interest  is 


in  trust,  the  charitable  intwest  generally 
is  not  a  guaranteed  annuity  interest  if 
any  amoimt  may  be  paid  by  the  trust  for 
a  private  purpose  before  the  expiration 
of  all  the  charitable  annuity  interests. 
There  are  two  exceptions  to  this  general 
rule.  First,  the  charitable  interest  is  a 
guaranteed  annuity  interest  if  the 
amount  payable  for  a  private  purpose  is 
in  the  form  of  a  guaranteed  annuity 
interest  and  the  trust's  governing 
instrument  does  not  provide  for  any 
preference  or  priority  in  the  payment  of 
the  private  aimuity  as  opposed  to  the 
charitable  annuity.  Second,  the 
charitable  interest  is  a  guaranteed 
annuity  interest  if  under  the  trust's 
governing  instrument  the  amoimt  that 
may  be  paid  for  a  private  purpose  is 
payable  only  from  a  group  of  assets  that 
are  devoted  exclusively  to  private 
purposes  and  to  which  section 
4947(a)(2)  is  inapplicable  by  reason  of 
section  4947(a)(2)(B).  For  purposes  of 
this  paragraph  (e)(2)(vi)(/),  an  amount  is 
not  paid  for  a  private  purpose  if  it  is 
paid  for  an  adequate  and  full 
consideration  in  money  or  money's 
worth.  See  §  53.4947-l(c)  of  this  chapter 
for  rules  relating  to  the  inapplicabiUty 
of  section  4947(a)(2)  to  segregated 
amounts  in  a  split-interest  trust. 


(vii)*  *  * 

(e)  Where  a  charitable  interest  in  the 
form  of  a  unitrust  interest  is  in  trust,  the 
charitable  interest  generally  is  not  a 
imitrust  interest  if  any  amount  may  be 
paid  by  the  trust  for  a  private  purpose 
before  the  expiration  of  all  the 
charitable  unitrust  interests.  There  are 
two  exceptions  to  this  general  rule. 
First,  the  charitable  interest  is  a  unitrust 
interest  if  the  amount  payable  for  a 
private  purpose  is  in  the  form  of  a 
unitrust  interest  and  the  trust's 
governing  instrument  does  not  provide 
for  any  preference  or  priority  in  the 
payment  of  the  private  unitrust  interest 
as  opposed  to  the  charitable  unitrust 
interest.  Second,  the  charitable  interest 
is  a  unitrust  interest  if  under  the  trust's 
governing  instrument  the  amount  that 
may  be  paid  for  a  private  purpose  is 
payable  only  from  a  group  of  assets  that 
are  devoted  exclusively  to  private 
purposes  and  to  which  section 
4947(a)(2)  is  inapplicable  by  reason  of 
section  4947(a)(2)(B).  For  purposes  of 
this  paragraph  (e)(2)(vii)(e),  an  amount 
is  not  paid  for  a  private  purpose  if  it  is 
paid  for  an  adequate  and  full 
consideration  in  money  or  money's 
worth.  See  §  53.4947-l(c)  of  this  chapter 
for  rules  relating  to  the  inapplicability 
of  section  4947(a)(2)  to  segregated 
amounts  in  a  split-interest  trust. 
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PART  2S-GIFT  TAX;  GIFTS  MADE 
AFTER  DECEMBER  31, 1954 

■  5.  The  authority  for  part  25  continues 
to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

■  6.  Section  25.2522(c)-3  is  amended  as 
follows: 

■  1.  Paragraph  (c)(2)(vi)(/)  is  revised. 

■  2.  Paragraph  (c)(2)(vii){e)  is  revised. 

■  3.  In  paragraph  (d)(2)(iv),  Example  (4) 
is  removed. 

The  revisions  read  as  follows: 

§  25.2522(c)-3    Transfers  not  exclusively 
for  charitable,  etc.,  purposes  in  the  case  of 
gifts  nrtade  after  July  31, 1969. 

***** 

(c)*  *  * 

(2)*   *   * 

(vi)*  *  * 

(/)  Where  a  charitable  interest  in  the 
form  of  a  guaranteed  annuity  interest  is 
in  trust,  and  the  gift  of  such  interest  is 
made  after  May  21, 1972,  the  charitable 
interest  generally  is  not  a  guaranteed 
annuity  interest  if  any  amoimt  may  be 
paid  by  the  trust  for  a  private  purpose 
before  the  expiration  of  all  the 
charitable  annuity  interests.  There  are 
two  exceptions  to  this  general  rule. 
First,  the  charitable  interest  is  a 
guaranteed  aimuity  interest  if  the 
amount  payable  for  a  private  purpose  is 
in  the  form  of  a  guaranteed  aimuity 
interest  and  the  trust's  governing 
instrument  does  not  provide  for  any 
preference  or  priority  in  the  payment  of 
the  private  annuity  as  opposed  to  the 
charitable  annuity.  Second,  the 
charitable  interest  is  a  guaranteed 
annuity  interest  if  under  the  trust's 
governing  instrument  the  amount  that 
may  be  paid  for  a  private  purpose  is 
■  payable  only  from  a  group  of  assets  that 
are  devoted  exclusively  to  private 
purposes  and  to  which  section 
4947(a)(2)  is  inapplicable  by  reason  of 
'■section  4947(a)(2)(B).  For  purposes  of 
this  paragraph  (c)(2)(vi)(/),  an  amount  is 
not  paid  for  a  private  purpose  if  it  is 
paid  for  an  adequate  and  hill 
consideration  in  money  or  money's 
worth.  See  §  5 3. 494 7-1  (c)  of  this  chapter 
for  rules  relating  to  the  inapplicability 
of  section  4947(a)(2)  to  segregated 
amoimts  in  a  split-interest  trust. 
*        *        *        ♦        * 

(vii)  *  *  * 

(e)  Where  a  charitable  interest  in  the 
iorm  of  a  imitrust  interest  is  in  trust,  the 
charitable  interest  generally  is  not  a 
unitrust  interest  if  any  amoimt  may  be 
paid  by  the  trust  for  a  private  pmpose 
before  the  expiration  of  all  the 
charitable  unitrust  interests.  There  are 
two  exceptions  to  this  general  rule. 
First,  the  charitable  interest  is  a  imitrust 


interest  if  the  amount  payable  for  a 
private  purpose  is  in  the  form  of  a 
unitrust  interest  and  the  trust's 
governing  instrument  does  not  provide 
for  any  preference  or  priority  in  the 
payment  of  the  private  unitrust  interest 
as  opposed  to  the  charitable  unitrust 
interest.  Second,  the  charitable  interest 
is  a  imitrust  interest  if  under  the  trust's 
governing  instrument  the  amount  that 
may  be  paid  for  a  private  purpose  is 
payable  only  from  a  group  of  assets  that 
are  devoted  exclusively  to  private 
purposes  and  to  which  section 
4947(a)(2)  is  inapplicable  by  reason  of 
section  4947(a)(2)(B).  For  purposes  of 
this  paragraph  (c)(2)(vii)(e),  an  amount 
is  not  paid  for  a  private  purpose  if  it  is 
paid  for  an  adequate  and  full 
consideration  in  money  or  money's 
worth.  See  §  53.4947-l(c)  of  this  chapter 
for  rules  relating  to  the  inapplicability 
of  section  4947(a)(2)  to  segregated    , 
amounts  in  a  split-interest  trust. 
***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  June  30,  2003. 
Gregory  F.  Jenner, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-17087  Filed  7-3-03;  8:45  am) 

BILUNG  CODE  483(M>1-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Part  75 
RIN  1219-AA98 

Improving  and  Eliminating 
Regulations,  Phase  5,  Miscellaneous 
Technology  Improvements  (Methane 
Testing) 

agency:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  provides  an 
alternative  method  of  compliance  with 
the  requirement  for  qualified  persons  to 
make  periodic  methane  tests  at  face 
areas  from  under  permanent  roof 
support,  using  extendable  probes  or 
other  acceptable  means.  The  rule 
applies  only  during  roof  bolting 
activities  in  room  and  pillar  mining 
operations  which  use  continuous 
mining  machines.  It  allows  methane 
tests  to  be  made  by  sweeping  a  probe 
inby  the  last  roof  support,  provided  that 
a  number  of  requirements  for  roof 
support,  ventilation,  and  continuous 
methane  monitoring  at  the  roof  bolting 
machine  are  met  to  protect  the  miners. 


The  rule  results  in  increased  mining 
efficiency  and  provides  an  equivalent 
level  of  safety  to  miners. 
DATES:  This  rule  becomes  effective  on 
August  6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Director,  Office 
of  Standards,  Regulations,  and 
Variances,  MSHA,  1100  Wilson  Blvd.. 
Room  2313,  Arlington,  Virginia  22209- 
3939,  NichoIs-Marvin@msha.gov,  (202)  ^ 
693-9440  (telephone),  (202)  693-9441 
(facsimile). 

This  rule  is  available  in  alternative 
formats,  such  as  a  large  print  version  or 
an  electronic  file,  and  is  also  available 
at  http://www.msha.gov,  under 
"Statutory  and  Regulatory  Information." 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

As  part  of  a  comprehensive  revision 
of  ventilation  standards,  MSHA 
published  the  existing  rule,  §  75.362, 
On-shift  Examination,  on  March  11, 
1996  (61  FR  9764).  Section  75.362(d)(1) 
requires  that  a  qualified  person  test  for 
methane  at  the  start  of  each  shift  at  each 
working  place  before  electrically 
powered  equipment  is  energized,  taken 
into  or  operated  in  a  working  place; 
immediately  before  equipment  is 
energized,  taken  into  or  operated  in  a 
working  place;  and  at  20-minute 
intervals,  or  more  often  if  required  in 
the  approved  ventilation  plan  at  specific 
location,  during  the  operation  of 
equipment  in  the  working  place.  Section 
75.362(d)(2)  requires  that  these  methane 
tests  be  made  at  the  face  from  under 
permanent  roof  support,  using 
extendable  probes  or  other  acceptable 
means.  On  September  25,  2002,  in 
response  to  a  joint  petition  from  a  labor 
and  an  industiy  group,  MSHA 
published  the  proposed  rule  (67  FR 
60611)  to  allow  the  alternative  method 
of  testing  for  methane.  The  commetit 
period  closed  on  November  25,  2002. 
Four  commenters  responded  to  the 
proposed  rule.  MSHA  received  no 
hearing  requests. 

On-shift  examinations  of  working 
sections  have  long  been  accepted  as  a 
standard  safety  practice  in  coal  mining 
due  to  the  variable  nature  of  mining 
conditions  and  the  potential  for  hazards 
to  develop  quickly.  These  examinations 
ensure  that  the  environment  is  safe 
while  miners  work  during  the  shift  by 
identifying  existing  or  developing 
hazards,  and  permitting  rapid  correction 
of  hazardous  conditions  before  miners 
are  endangered.  Methane  tests  are  a  key 
part  of  the  on-shift  examination. 

Methane  is  an  invisible,  odorless,  and 
highly  fiammable  product  of  coal  off- 
gassing  which  liberates  from  the  coal  at 
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the  face,  roof,  ribs  and  floor,  as  well  as 
from  pieces  of  broken  coal  that  have 
been  crushed  by  the  mining  machine.  A 
five  to  15  per  cent  level  of  methane  in 
the  air  is  capable  of  igniting,  which  in 
turn  can  result  in  a  fire  or  an  explosion. 
Frictional  methane  ignitions  in  mining 
can  occur  when  sparks  or  hot  metal 
firagments  from  the  drill  bits  on  mining 
equipment  or  roof  bolting  machines 
contact  the  liberated  methane. 
Ventilation,  as  provided  by  an  approved 
ventilation  plan,  dilutes  and  removes 
the  liberated  methane. 

Over  the  years,  the  coal  mining 
industry  has  expanded  its  use  of  a 
number  of  mining  methods  that  increase 
production.  One  such  method  is  deep 
cut  mining,  also  called  extended  cut 
mining,  where  a  continuous  mining 
machine  makes  cuts  greater  than  20  feet 
into  the  coal  seam.  Formerly,  when 
most  continuous  mining  machines  were 
operated  by  an  on-board  miner 
positioned  in  the  cab  at  the  rear  of  the 
machine,  the  cut  was  limited  to  the 
distance  between  the  cutting  head  and 
the  cab,  or  about  20  feet,  to  protect  the 
miner  in  the  cab  from  hazards 
associated  with  imsupported  roof. 
Today,  most  continuous  mining 
machines  are  manufactiu«d  to  operate 
with  remote  control  devices,  which 
allow  the  machines  to  cut  well  beyond 
20  feet  into  the  coal  seam  while  the 
miner  stands  imder  supported  roof  and 
in  an  area  of  reduced  coal  dust. 

Most  of  the  mining  operations  today 
use  continuous  mining  machines  that 
make  deep  cuts.  These  longer  distances 
to  the  face  make  monitoring  and 
'    removing  methane  more  difficult.  The 
devices  used  to  test  for  methane  often 
consist  of  a  methane  detector  attached 
to  either  a  pole  which  may  be  held  by 
the  nuner  or  an  extension  device  which 
the  miner  slides  forward  to  the  face.  In 
mining  sections  with  deep  cuts,  the 
longer  probe  arrangements  can  telescope 
40  feet  or  more.  The  comments  and 
testimony  from  the  1996  rulemaking 
include  suggestions  that  back  injuries 
could  result  from  holding  the  longer 
probes,  although  some  miners  testified 
that  the  arrangements  are  practicable 
without  causing  injuries.  MSHA  is  not 
aware  of  any  empirical  testing 
concerning  injuries  from  the  use  of 
these  probe  arrangements;  however,  we 
are  mindful  of  the  importance  of  seeking 
compliance  alternatives  that  will  ensure 
safe  working  practices. 

Generally,  miners  begin  a  deep  cut 
operation  by  directing  the  ventilation  to 
the  face,  usually  by  positioning  tubes  or 
curtains.  A  qualified  person  then  makes 
a  methane  test,  and  the  continuous 
mining  machine  is  moved  into  the  area. 
The  continuous  mining  machine 


generally  cuts  from  20  to  40  feet  into  the 
coal  seam.  When  the  coal  is  mined  from 
the  cut,  the  continuous  mining  machine 
is  backed  out,  and  the  ventilation  may 
be  adjusted  to  redirect  move  air  to  the 
next  face  area. 

The  roof  bolting  machine  then  moves 
into  the  working  place.  Virtually  every 
roof  bolting  maclune  in  operation  today 
is  equipped  with  an  automated 
temporary  roof  support  (ATRS)  system. 
When  the  ATRS  is  deployed,  steel 
hydraulic  jacks  position  a  support 
against  the  roof.  This  configuration 
provides  the  protection  of  temporary 
roof  support  for  the  miners  who  are 
positioned  at  the  drill  head  control  to 
install  the  roof  bolts.  Once  the  ATRS  is 
fully  deployed,  the  miner  begins  the 
installation  process.  Generally  four  or 
more  roof  bolts  are  installed  across  the 
width  of  the  cut.  When  the  row  of  roof 
bolts  is  installed,  the  roof  bolting 
machine  advances  approximately  four 
feet,  depending  on  the  roof  bolting  plan 
and  machine  design,  and  the  process  is 
repeated  until  the  entire  roof  is 
supported  up  to  the  face. 

During  this  entire  process,  a  qualified 
person,  as  defined  in  §  75.151,  makes  a 
methane  test  at  the  face  before 
electrically  powered  equipment  is 
energized,  taken  into  or  operated  in  the 
workplace,  and  at  intervals  not 
exceeding  20  minutes  diuing  the 
operation  of  this  equipment. 

In  1997  MSHA  tested  an  arrangement 
for  making  methane  tests  at  the  face  by 
magnetically  attaching  a  portable 
methane  detector  to  the  head  of  the 
continuous  mining  machine,  which 
would  be  trammed  forward  by  remote 
control  to  the  face  for  the  test.  However, 
similar  arrangements  for  making 
methane  tests  from  roof  bolting 
machines  are  not  practicable  because 
roof  bolting  machines  do  not  operate  by 
remote  control. 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  conducted  a  study 
("Comparison  of  Methane 
Concentrations  at  a  Simulated  Coal 
Mine  Face  During  Bolting")  which 
examined  issues  related  to  methane  in 
working  places  during  roof  bolting.  In 
1999,  NIOSH  presented  the  study  at  the 
8th  U.S.  Mine  Ventilation  Symposium, 
sponsored  by  the  Society  of  Mining 
Engineers'  Underground  Ventilation 
Committee.  The  testing  consisted  of 
gallery  simulations  using  a  model  roof 
Ijolting  machine  fitted  with 
instrumentation  to  record  methane 
levels  at  various  locations  in  the 
simulated  working  place  imder  different 
methane  release  conditions.  A  part  of 
this  study  examined  MSHA's  38 
accident  investigation  reports  fi^m  1981 


to  1994  which  involved  methane 
ignitions  at  roof  bolting  machines.  The 
ignition  source  was  at  the  roof  bolting 
machine  in  37  of  these  accidents,  and 
no  ignition  source  was  identified  in  the 
one  remaining  accident.  The  report 
shows  that  a  combination  of  continuous 
monitoring  near  the  drill  head  together 
with  methane  tests  inby  the  roof  bolting 
machine  would  be  effective  in 
identifying  methane  hazards  when  the 
primary  source  of  methane  liberation  is 
at  the  drill  hole. 

During  the  period  1994  through  2001, 
MSHA  investigated  16  accidents  which 
involved  methane  ignitions  at  roof 
bolting  machine^.  Twelve  of  these 
accidents  directly  involved  roof  drilling 
or  bolt  installation.  Consistent  with  the 
ignitions  studied  by  NIOSH,  the 
accidents  involving  roof  drilling  or  bolt 
installation  occurred  when  a  hot  drill 
bit  being  pulled  out  of  the  drill  hole 
ignited  a  flammable  methane-air 
mixture,  or  when  the  miner 
inadvertently  drilled  through  metal  roof 
straps  or  encountered  harder  than  ' 
normal  rock  strata  in  the  mine  roof. 

In  November,  1998,  the  United  Mine 
Workers  of  America  (UMWA)  and  the 
Bituminous  Coal  Operators  Association 
(BCOA)  jointly  recommended  that 
MSHA  amend  the  current  rule  to  allow 
the  option  of  making  methane  tests  by 
sweeping  a  probe  16  feet  inby  the  last 
area  of  supported  roof,  provided  that  a 
number  of  mandatory  precautions  are 
taken,  such  as  providing  the  roof  bolting 
machine  with  both  an  integral  ATRS 
and  a  permanently-moimted  continuous 
methane  monitor.- The  joint 
recommendation  cited  the  draft  NIOSH 
study,  and  UMWA  and  BCOA  further 
stated  that  the  suggested  compliance 
option  would  promote  greater  safety. 
MSHA  believes  that  this  optional 
method  for  methane  testing  does  not 
diminish  safety  provided  in  the  existing 
rule,  and  is  therefore  publishing  this 
final  rule,  which  is  largely  based  on  the 
NIOSH  research  and  the  joint 
recommendation  of  labor  and  industry.   - 
The  rule  is  designed  to  protect  the 
miner  and  to  be  easily  integrated  into 
the  mining  cycle. 

I.  Discussion  of  the  Rule 

A.  Paragraph  75.362(d)(2) 

This  final  rule  adds  a  new 
subparagraph  after  the  existing 
§  75.362(d)(2)  to  allow  an  optional 
method  for  making  methane  tests  during 
roof  bolting  activities  in  room  and  pillar 
mining  operations  using  continuous         j 
mining  machines.  Thus  the  phrase 
"Except  as  provided  in  subparagraph 
75.362(d)(3)"  is  added  to  the  beginning 
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of  §  75.362(d)(2)  to  clearly  show  that 
this  option  follows. 

B.  Paragraph  75.362(d)(3) 

This  final  subparagraph  allows  an 
alternative  method  of  compliance  with 
subparagraph  (d)(2)  during  roof  bolting. 
This  section  remains  unchanged  from 
the  proposed  rule.  The  required 
methane  tests  may  be  made  by  using  a 
probe  or  other  acceptable  means  to 
sweep  not  less  than  16  feet  inby  the  last 
area  of  permanently  supported  roof, 
provided  certain  requirements  are  met, 
as  outlined  in  subparagraphs 
75.362(d)(3)(i)  through  (vi).  MSHA 
believes  that  testing  at  the  16  foot  inby 
minimum  distance  provides  protection 
equivalent  to  the  current  requirement 
and  does  not  diminish  safety.  The  probe 
extends  a  sufficient  distance  into  the 
unsupported  area  to  test  for  methane 
which  may  be  accumulating  inby  the 
roof  bolting  machine. 

Certain  difficulties  exist  in  actually 
making  the  tests  imder  the  current 
standard.  The  longer  probe 
arrangements  required  to  reach  the  face 
of  a  deep  cut  can  be  unwieldy,  and 
therefore  difficult  to  position  accurately 
at  the  face.  Methane  tests  at  the  face 
ciurently  must  be  made  with  the 
detector  positioned  at  least  12  inches 
from  the  roof,  rib  and  face. 

The  NIOSH  study  determined  that: 

Compliance  with  the  methane  standard 
would  be  easier  if  there  were  ahemative 
sampling  locations  outby  the  face.  Outby 
sampling  locations  closer  to  the  bolting 
operation  could  also  provide  better 
measurements  of  methane  when  the  primary 
liberation  is  the  drill  hole. 

The  study  further  determined  that: 

The  primary  way  to  assure  that  methane 
concentrations  eire  not  ignitable  is  to  monitor 
methane  levels  near  the  drill  hole. 
Measurements  must  also  be  taken  during 
bolting  to  determine  methane  concentrations 
at  the  face. 

Prior  to  the  1996  rulemaking  on 
ventilation  standards,  methane  tests 
were  made  at  the  last  permanent  roof 
support,  unless  the  approved  ventilation 
plan  required  the  tests  to  be  made  closer 
to  the  working  face  by  using  extendable 
probes  or  other  acceptable  means.  When 
MSHA  published  the  proposed 
revisions  in  1994,  some  commenters 
expressed  concerns  about  possible 
higher  acctunulations  of  methane  in  the 
deep  cuts,  particularly  at  the  face  area, 
where  the  freshly  exposed  surfaces 
allow  more  methane  to  liberate.  These 
commenters  wanted  the  methane  tests 
to  be  made  as  close  to  the  working  face 
as  practicable  without  endangering  thp 
miner.  MSHA  agreed  with  these 
comments.  Additionally,  data  bom 


research  done  by  MSHA  and  the  former 
Bureau  of  Mines  dming  the  prior  25 
years,  such  as  Bureau  of  Mines  Report 
of  Investigation  7223,  "Face  Ventilation 
in  Underground  Bituminous  Coal 
Mines,"  published  in  1969,  suggested 
higher  methane  concentrations  near  the 
face  area.  The  final  rule  published  in 
1996  required  that  methane  tests  be 
made  at  the  face  area. 

The  existing  requirement  to  make  all 
methane  tests  at  the  face  area  was 
intended  to  provide  adequate  testing  in 
extended  cuts.  However,  as  stated 
above,  the  ignition  hazard  during  roof 
bolting  is  not  necessarily  at  the  same 
location  as  during  cutting,  that  is,  the 
face  area.  The  conditions  required  for  an 
ignition  may  be  present  at  the  drill  head 
when  the  miner  drills  into  the  roof. 
Methane  tests  made  at  a  minimum 
distance  of  16  feet  inby  the  last  area  of 
permanently  supported  roof,  augmented 
with  the  continuous  methane  monitor 
on  the  ATRS,  provide  adequate 
assurance  that  hazardous  levels  of 
methane  are  not  present  or 
accumulating  either  in  the  cut  or  around 
the  roof  bolting  machine  at  the  time  the 
roof  bolter  is  drilling.  The  alternative 
testing  method  does  not  diminish  safety 
and  provides  at  least  equivalent 
protection  by  supplementing  methane 
tests  inby  the  area  where  roof  bolting 
takes  place  with  continuous  monitoring 
at  the  roof  bolting  machine  where 
methane  ignitions  have  occurred  at  the 
time  that  drilling  is  occurring.  This 
optional  compliance  method  may  only 
be  used  if  the  conditions  of  ■ 
subparagraphs  §  75.362{d)(3){i)  through 
(vi)  are  met,  as  discussed  below. 

Several  commenters  suggested  that 
the  20-minute  methane  tests  should  be 
made  either  by  sweeping  a  shorter 
distance,  e.g.,  two  rows  of  bolts  or  ten 
feet,  or  by  using  a  handheld  methane 
detector  to  make  the  test  at  the  last  area 
of  supported  roof.  Two  of  these 
commenters  suggested  that  testing  with 
the  shorter  probe  or  the  hand-held 
methane  detector  at  more  frequent 
intervals,  such  as  before  or  after  the  roof 
bolting  machine  advances,  wotdd 
ensure  protection. 

One  commenter  stated  that  there  was 
no  reason  to  select  a  distance  of  16  feet. 
MSHA  believes  that  the  combination  of 
16-foot  minimum  sweeps  to  test  for 
methane  accumulating  in  the  cut  and 
continuous  methane  monitoring  at  the 
site  where  drilling  occurs  provides  the 
level  of  protection  that  is  equivalent  to 
the  ciurent  requirement  and  does  not 
diminish  safety.  As  discussed  above, 
methane  liberates  at  higher  rates  from 
the  freshly  exposed  surfaces  at  the  face 
area  than  from  outby  areas.  In  addition, 
ventilation  confrols  ordinarily  do  not 


extend  substantially  beyond  the  roof 
bolting  machine.  Accordingly,  it  is 
prudent  to  perform  methane  tests  to 
ensure  that  bodies  of  methane  are  not 
accumulating  in  the  cut.  Testing  with  a 
shorter  probe  or  with  a  hand-held 
detector,  as  suggested  by  these 
commenters,  would  not  provide 
adequate  assurance  that  methane  is  not 
accumulating  fiuther  in  the  cut.  Finally, 
the  joint  recommendation  of  labor  and 
industry,  which  was  based  on  the 
NIOSH  study,  identified  16  feet  as  an 
appropriate  testing  distance.  For  these 
reasons,  MSHA  has  not  revised  the 
testing  distance  in  the  final  rule. 
However,  based  on  the  conditions  at  a 
particular  mine,  an  operator  may,  as  a 
mine  procedure,  specify  that  testing  in 
addition  to  the  requirements  of  this  final 
rule  would  be  of  value. 

Other  commenters  suggested  that  the 
probes  required  for  a  16-foot  sweep 
would  be  unwieldy,  thereby 
compromising  the  acciu^acy  of  the  test. 
MSHA  notes  that  20-foot  probes  have      ' 
been  used  in  the  coal  industry  for  many 
years.  Therefore,  MSHA  concludes  that 
the  probe  arrangements  required  to 
sweep  16  feet  inby  are  manageable  and 
do  not  present  any  hazards  to  miners. 

One  commenter  suggested  that  the 
methane  tests  made  during  roof  bolting 
should  be  made  between  six  and  twelve 
inches  from  the  roof,  at  the  roof  bolting 
machine,  immediately  before  each  row 
of  roof  bolts  is  installed,  noting  that  the 
likely  ignition  source  would  be  close  to 
the  roof.  The  commenter  added  that  the 
potential  hazard  during  roof  bolting  is 
not  the  same  as  that  presented  during 
mining  (and  addressed  by  testing  at  the 
face).  MSHA  believes  that  the  inby 
methane  hazard  during  roof  bolting  is 
comparable  to  that  fouind  inby  during 
the  mining  process.  Testing  for  methane 
at  a  minimimi  distance  of  12  inches 
from  the  roof  has  been  an  MSHA 
requirement  for  a  niunber  of  years,  and 
the  procedure  has  proven  to  be  effective. 
Therefore,  this  provision  remains 
imchanged. 

A  commenter  recommended 
expanding  the  rule  to  allow  dual 
methane  monitors  mounted  on  the 
continuous  mining  machine  as  an 
alternative  method  to  test  for  methane 
while  the  continuous  mining  machine  is 
operating.  This  recommendation  has  not 
been  addressed  because  this  change  is 
beyond  the  scope  of  the  proposal. 

C.  Subparagraph  75.362(d)(3)(i) 

This  subparagraph  of  the  final  rule 
requfres  the  roof  bolting  machine  to  be 
equipped  with  an  integral  automated 
temporary  roof  support  (ATRS)  system 
if  the  alternative  testing  method  is  used, 
and  further  requires  the  ATRS  to  meet 
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the  requirements  of  §  75.209.  Section 
75.209  provides  technical  requirements 
for  ATRS  systems,  which  are  installed 
on  virtually  all  roof  bolting  machines. 
The  ATRS  provides  the  miner  with  an 
additional  level  of  protection  during 
roof  bolting  operations.  This  final 
section  is  unchanged  firom  the  proposed 
rule.  No  comments  were  received 
concerning  this  provision. 

D.  Subparagmph  75.362(d)(3)(u). 

This  subparagraph  of  the  final  rule 
requires  the  roof  bolting  machine  to 
have  a  permanently  mounted  methane 
monitor.  The  subparagraph  is 
unchanged  fi-om  the  proposed  rule. 
MSHA  believes  that  a  methane  monitor 
on  the  roof  bolting  machine  is  an 
effective  method  of  testing  for  methane 
at  a  potential  principal  ignition  source 
during  roof  bolting  operations,  and  is 
consistent  with  the  NIOSH  study 
determinations. 

The  subparagraph  further  requires 
that  the  methane  monitor  complies  with 
the  requirements  of  existing 
§§  75.342(a)(4),  75.342(b)  and  75.342(c). 
Section  75.342(a)(4)  estabUshes 
maintenance  and  calibration 
requirements,  requires  training  for 
miners  who  perform  this  maintenance 
and  calibration,  and  establishes 
recordkeeping  and  records  retention 
requirements  for  the  calibration  tests. 
.  While  this  final  rule  allows  an 
alternative  method  for  making  methane 
tests,  it  also  requires  the  methane 
monitors  on  the  roof  bolting  machines 
to  be  properly  maintained  at  all  times, 
and  thus  does  not  allow  the  use  of  a 
methane  detector  and  probe  in  lieu  of  a 
poorly  maintained  or  inoperative 
methane  monitor  on  the  roof  bolting 
machine.  Section  75.342(b)  requires  the 
methane  monitor  to  give  a  warning 
signal  when  the  air-methane 
concentration  reaches  1.0  per  cent,  and 
further  requires  this  warning  signal  to 
be  visible  to  someone  who  is  able  to  de- 
energize  the  machine  to  which  the 
monitor  is  moiuited.  Section  75.342(c) 
requires  the  methane  monitor  to 
automatically  de-energize  the  machine 
to  which  it  is  mounted  when  the 
methane-air  mixtiue  reaches  2.0  per 
cent  or  when  the  monitor  is  not 
operating  properly.  The  warning  signal 
and  automatic  de-energization 
capability  provide  an  additional 
measure  of  protection  to  miners. 

Although  methane  monitors  can  be 
magnetically  mounted  on  roof  bolting 
machines,  this  subparagraph  requires 
that  they  be  permanently  mounted  for 
reliable  operation  and  to  assure  that  the 
sensor  remains  in  an  effective  location. 
Although  MSHA  does  not  anticipate 
that  permanently  mounting  the  methane 


monitor  on  the  ATRS  would  require 
recertification  of  the  ATRS  by  the 
manufacturer,  certification  issues  may 
be  avoided  by  using  clamping  brackets, 
steel  strapping,  or  high-strength 
adhesives  to  permanently  moimt  the 
methane  monitor  to  the  ATRS.  MSHA 
•  anticipates  that  equipment 
manufacturers  and  rebuilders  will 
incorporate  provisions  into  the  ATRS 
design  to  accommodate  the  permanently 
mounted  monitors.  Additionally,  30 
CFR  part  18  requires  MSHA  approval 
before  changes  are  made  to  approved 
equipment  to  ensiwe  that  permissibility 
of  the  equipment  to  operate  in  a  gassy 
atmosphere  has  not  been  compromised. 
Section  18.81  outlines  the  requirements 
and  application  procedure  for  MSHA 
approval  of  this  field  modification. 

E.  Subparagraph  75.362(d)(3)(ui). 

This  subparagraph  of  the  final  rule 
sets  requirements  for  the  position  of  the 
methane  monitor  sensor  on  the  ATRS. 
The  sensor  must  be  moimted  in  a 
protected  position  near  the  inby  end  of 
the  ATRS  support;  it  must  be  within  18 
inches  of  the  longitudinal  center  of  the 
ATRS;  and  it  must  be  positioned  at  least 
12  inches  from  the  roof  when  the  ATRS 
is  fully  deployed. 

MSHA's  requirement  to  moimt  the 
sensor  near  the  inby  end  of  the  ATRS 
is  based  on  the  NIOSH  study,  hi  that 
study,  NIOSH  found  the  highest 
statistical  correlation  to  be  between  face 
methane  concentration  and  a  point 
which  would  be  near  the  downwind 
end  of  the  ATRS.  The  requirement  to 
position  the  methane  sensor  near  the 
longitudinal  center  of  the  ATRS  is 
intended  to  protect  the  methane  sensor 
from  damage  during  the  mining  cycle. 
Finally,  the  requirement  for  the  methane 
sensor  to  rest  at  least  12  inches  below 
the  roof  when  the  ATRS  is  deployed 
reflects  the  standard  practice  of 
measuring  methane  at  least  12  inches 
from  the  roof  to  obtain  a  result 
representative  of  the  general 
environment  being  measured.  MSHA 
believes  this  distance  achieves  a  balance 
between  effectiveness  and  practicality. 

The  proposed  rule  woulo  have 
required  the  methane  sensor  to  be 
mounted  "on  the  inby  end  and  within 
18  inches  of  the  longitudinal  center  of 
the  ATRS."  One  commenter  expressed  a 
concern  that  this  wording  could  be 
interpreted  to  mean  requiring  the 
methane  sensor  to  be  mounted  on  the 
front  of  the  ATRS  itself,  where  it  would 
be  subject  to  damage  and  would  be 
isolated  from  potential  methane 
acciunulations  nearer  to  the  drill 
assembly.  The  language  from  the' 
proposed  rule  has  been  modified  to 
address  this  concern  by  requiring  the 


sensor  to  be  mounted  "near  the  inby 
end  and  within  18  inches  of  the 
longitudinal  center  of  the  ATRS 
support."  The  rule  provides  some 
flexibility  in  the  position  of  the  sensor 
with  the  intent  of  placing  the  sensor  at 
a  location  where  it  will  be  protected 
from  damage  while  providing  effective 
detection  of  methane  near  the  most 
Ukely  ignition  source  at  the  drilUng 
assembly. 

Thp  continuous  methane  monitor 
mounted  to  the  roof  bolting  machine, 
together  with  the  probe  used  to  sweep 
inby  for  methane,  comprise  a  two- 
element  system  for  methane  detection. 
MSHA  believes  this  two-element  system 
is  effective  in  detecting  methane  in  the 
zone  containing  the  most  likely  ignition 
source. 

F.  Subparagraph  75.362(d)(3)(iv) 

This  subparagraph  of  the  final  rule 
specifies  the  frequency  of  manual 
methane  tests,  and  is  consistent  with* 
§  75.362(d)(l)(iii),  which  in  turn  is 
derived  ftt)m  the  statutory  provision 
requiring  methane  tests  to  be  made  at 
least  every  20  minutes  while  electrically 
powered  equipment  is  operated  (Mine 
Act,  section  303(h)(1)).  Additionally,  the 
subparagraph  specifies  the  location  of 
the  qualified  person  making  the  test. 

In  addition  to  the  existing  provisions 
contained  in  the  final  rule,  the  proposed 
subparagraph  included  the  statement, 
"The  manual  methane  test  must  be 
made  immediately  before  the  roof 
bolting  machine  enters  the  working 
place  unless  the  last  test  was  made 
within  20  minutes."  Two  commenters 
disagreed  with  this  provision.  One  of 
these  commenters  suggested  that  the 
wording  was  inconsistent  with  30  CFR 
75.362(d)(1).  This  commenter  further 
discussed  several  examples  of  how  the 
wording  of  the  proposed  rule  could 
introduce  confusion  and  how  miners 
could  tend  to  assume  that  test  had  been 
made.  MSHA  agrees  with  these 
commenters,  and  has  removed  this 
provision  from  the  final  rule.  However, 
this  test  may  be  made  using  the  16-foot 
minimmn  inby  sweep,  as  described  in 
the  above  analysis  for  subparagraph 
75.362(d)(3).  The  combination  of  the  16- 
foot  minimiun  sweeps  and  the 
continuous  methane  monitor  on  the  roof 
bolting  machine  ensiues  an  accurate 
determination  of  the  methane  levels 
present  diuing  roof  bolting.  A  further 
consideration  is  the  rate  of  methane 
liberation  during  roof  bolting.  That  is, 
methane  liberates  from  the  coal  at  a 
higher  rate  during  the  time  that  the  coal 
is  being  cut.  Diuing  that  time, 
ventilation  is  directed  toward  the  face, 
with  the  tubes,  curtains,  or  other 
ventilation  devices  positioned  behind 
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the  continuous  mining  machine  and 
moving  forward  as  the  coal  is  cut.  Since 
coal  is  not  actively  mined  in  the  cut 
during  roof  bolting,  methane  liberation 
decreases.  For  these  reasons,  MSHA 
believes  this  alternative  method  does 
not  diminish  safety. 

The  proposed  rule  required  the 
manual  methane  test  to  be  made  either 
"from  under  the  last  permanent  roof 
support"  or<&om  the  roof  bolter's  work 
position  protected  by  the  deployed 
ATRS.  The  final  rule  changes  this 
language  to  require  making  the  test 
either  "from  imder  permanent  roof 
support"  or  bom  the  roof  bolter's  work 
position  protected  by  deployed  ATRS. 
This  change  allows  the  final  rule  to 
better  conform  to  MSHA's  existing  roof 
control  rules  and  policies  because  most 
approved  roof  control  plans  do  not 
generally  permit  miners  past  the  second 
to  the  last  row  of  permanent  roof 
supports. 

G.  Subparagraph  75.362(d)(3)(v) 

Subparagraph  75.362(d)(3)(v)  of  the 
final  rule  requires  that,  once  a  methane 
test  is  made  at  the  face,  all  subsequent 
methane  tests  must  be  made  at  the  face. 
As  the  roof  bolting  machine  advances 
toward  the  face,  the  probe  used  for  the 
methane  test  will  eventually  reach  the 
face.  A  number  of  rows  of  roof  bolts  will 
then  be  installed  before  the  roof  bolting 
machine  reaches  the  face  area  and  the 
cut  is  completely  bolted.  Methane  tests 
will  be  made  at  the  face  area  while  these 
final  rows  of  roof  bolts  are  instcilled. 

One  commenter  suggested  deleting 
this  provision  as  part  of  an  overall 
suggestion  to  test  with  a  hand-held 
methane. detector  at  the  last  permanent 
roof  support.  Another  conunenter 
suggested  phrasing  the  rule  so  that 
testing  at  the  face  would  be  required 
when  the  roof  bolting  machine  reaches 
a  distance  from  the  face  equal  to  two 
rows  of  bolts.  This  distance  would 
generally  be  about  eight  feet.  As  stated 
above,  MSHA  believes  that  the 
combination  of  16-foot  inby  sweeps  to 
test  for  methane  accumulating  in  the  cut 
and  continuous  methane  monitoring  at 
the  roof  bolting  machine  provides  a 
level  of  protection  that  does  not 
diminish  safety.  Testing  with  a  hand- 
held methane  detector  at  the  last 
working  place  or  with  a  shorter  probe 
would  not  provide  adequate  assiu°ance 
that  methane  is  not  accumulating 
further  in  the  cut.  Therefore,  this 
subparagraph  remains  unchanged  from 
the  proposed  rule. 

H.  Subparagraph  75.362(d)(3)(vil 

Subparagraph  75.362{d)(3)(vi)  of  the 
final  rule  allows  the  district  manager  to 
require  that  the  ventilation  plan  include 


a  tninimiun  air  quantity  and  the 
position  and  placement  of  ventilation 
controls  to  be  maintained  dining  roof 
bolting  operations.  No  comments  were 
received  on  this  subparagraph.  The  final 
rule  is  imchanged  from  the  proposed 
rule. 

The  NIOSH  study,  as  well  as  MSHA's 
experience,  shows  that  ventilation  is 
effective  and  appropriate  during  roof 
bolting  operations  under  certain  mining 
conditions.  Some  mines  liberate 
substantial  quantities  of  methane,  or 
have  a  history  of  ignitions  or 
noncompliance  with  respirable  dust 
standards  for  bolting  machine  operators. 
The  ventilation  plans  for  such  mines 
generally  require  minimiun  air 
quantities  to  be  maintained  at  the  roof 
bolting  machine.  In  evaluating 
ventilation  plans,  district  managers  will 
continue  to  assess  these  and  other 
factors  to  determine  the  necessity  for 
plan  parameters  for  air  quantities  and 
ventilation  control  devices. 

The  NIOSH  study  was  conducted 
using  ventilating  air  quantities  of  4,000 
cfm  and  7,000  cubic  feet  per  minute 
(cfin),  with  methane  released  at  various 
points  at  a  rate  of  five  cfm.  The  study 
shows  that  ventilation  is  effective  in 
removing  methane  from  working  areas 
aroimd  roof  bolting  machines  where 
significant  quantities  of  methane  are 
liberated  in  the  working  place  and  at  the 
face.  In  these  conditions,  mine 
ventilation  plans  could  specify 
minimum  ventilation  quantities  and  the 
position  of  the  ventilation  control 
devices. 

After  die  NIOSH  study  was 
completed,  MSHA  reviewed  the 
accident  reports  for  all  of  the  41 
reported  methane  ignitions  that 
occmred  at  roof  bolting  machines 
between  1994  and  1998.  The  MSHA 
report,  "Methane  Ignitions  on  Roof 
Bolters  in  Underground  Coal  Mines" 
found  that  all  these  ignitions  occmred 
in  mines  that  are  considered  to  have  the 
highest  methane  liberation.  Each  of 
these  mines  liberated  over  850,000 
cubic  feet  of  methane  per  day.  Section 
103(i)  of  the  Mine  Act  requires  MSHA 
to  conduct  spot  inspections  at  least 
every  ten  working  days  at  mines 
liberating  over  500,000  cubic  feet  of 
methane  dining  a  24-hour  period,  and  at 
least  every  five  working  days  at  mines 
liberating  over  one  million  cubic  feet  of 
methane  during  a  24-hour  period. 

The  MSHA  report,  as  well  as  MSHA's 
experience,  indicates  that  most  ignitions 
at  roof  bolting  machines  in  mines  that 
liberate  significant  quantities  of 
methane  can  be  avoided  by  maintaining 
adequate  ventilation  during  roof  bolting. 
The  rule  provides  an  equivalent  level  of 
safety  as  the  existing  ride  and  does  not 


diminish  safety,  while  at  the  same  time 
allowing  flexibility  by  permitting  MSHA 
to  set  mine-specific  requirements 
through  the  ventilation  plan. 

n.  Impact  Analyses 

A.  Cast  and  Benefits:  Executive  Order 
12866 

Executive  Order  12866  requires 
regulatory  agencies  to  assess  both  the 
costs  and  benefits  of  regulations.  In 
making  this  assessment,  MSHA 
determined  that  although  this  final  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy,  and 
therefore  is  not  a  significant  regulatory 
action  as  defined  by  §  3(f)(1)  of  E.O. 
12866,  the  rule  meets  the  §  3(f)(4) 
definition,  that  is,  the  rule  may  "*  *  * 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order."  MSHA 
completed  a  Regulatory  Economic 
Analysis  (REA)  which  estimates  both 
the  costs  and  benefits  of  the  rule.  This 
REA  is  available  from  MSHA  and  is 
summarized  below. 

The  final  rule  allows  an  alternative 
method  of  methane  testing  that  ensures 
at  least  an  equivalent  level  of  protection 
as  the  existing  standard  and  results  in 
net  cost  savings  of  $6.9  million  annually 
to  the  industry.'  The  alternative  testing 
method  augments  periodic  inby 
methane  tests  with  continuous  methane 
monitoring  at  the  roof  bolting  machine.  ' 
This  two-tiered  approach  assures  that 
hazardous  levels  of  methane  are  not 
present  or  accumulating  either  inby  or 
at  the  roof  bolting  machine. 

The  inby  methane  tests  are  made  at 
least  every  20  minutes  by  sweeping  a 
probe  or  other  acceptable  arrangement 
at  least  16  feet  inby  the  last  permanent 
roof  support.  However,  when  the  probe 
reaches  the  face  area,  the  remaining 
tests  are  made  with  the  methane 
detector  positioned  at  least  12  inches 
from  the  roof,  rib,  and  face.  A  probe  not 
longer  than  20  feet  will  allow  the 
qualified  person  to  make  this  test  from 
a  safe  position  four  feet  outby  the  last 
permanent  roof  support.  The  shorter 
probe  arrangements  required  for  the  16- 
foot  sweep  are  easier  to  maneuver  and 
cost  less  than  those  used  to  comply  with 
the  existing  requirements.  Additionally, 
the  sweeps  can  be  made  more  quickly 
than  the  test  required  under  the  existing 
rule. 

The  alternative  testing  method  also 
requires  each  roof  bolting  machine  to 
have  both  an  MSHA-approved, 
permanently  mounted  methane  monitor 


'  Cost  data  are  provided  by  MSHA's  Regulatory 
Economic  Analysis  for  this  rule,  dated  January, 
2003. 
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and  an  integral  ATRS  system.  The 
methane  monitor  must  meet  the 
maintenance  and  calibration 
requirements  of  §  75.342(a)(4),  the 
warning  signal  requirements  of 
§  75.342(b),  and  the  automatic  de- 
energization  requirements  of  §  75.342(c) 
Further,  the  rule  requires  the  sensor 
head  of  the  methane  monitor  to  be 
positioned  at  a  specific  location  on  the 
ATRS.  In  addition  to  continuously 
monitoring  the  atmosphere  at  the  roof 
bolting  site,  the  monitor  will  warn 
miners  when  methane  levels  reach  one 
per  cent,  and  will  de-energize  the  roof 
bolting  machine  when  methane  levels 
roach  two  per  cent.  This  continuous 
monitoring  provision  is  significant  in 
light  of  the  number  of  ignitions 
involving  roof  drilling  or  bolt 
installation.  These  ignitions  generally 
occur  when  sparks,  hot  metal  fragments, 
or  hot  drill  bits  ignite  a  flammable 
methane-air  mixture.  They  can  also 
occiu-  when  the  miner  inadvertently 
drills  through  metal  roof  straps  or 
encoimters  harder  than  normal  material 
in  the  mine  roof. 

B.  Regulatory  Flexibility  Certification 

The  Regulatory  Flexibihty  Act  (RFA) 
requires  regulatory  agencies  to  consider 
a  rule's  economic  impact  on  small 
entities.  Under  the  RFA,  MSHA  must 
use  the  Small  Business  Act  definition  of 
a  "small  business  concern"  in 
•determining  a  rule's  economic  impact 
unless,  after  consultation  with  the  SB  A 
Office  of  Advocacy,  and  after 
opportunity  for  public  comment,  MSHA 
establishes  a  definition  which  is 
appropriate  to  the  activities  of  the 
agency  and  publishes  that  definition  in 
the  Federal  Register.  For  the  mining 
industry,  SBA  defines  "small"  as  having 
50p  or  fewer  workers.  MSHA  has 
traditionally  considered  small  mines  to 
be  those  with  fewer  than  20  workers.  To 
ensure  that  the  rule  conforms  with  the 
RFA,  MSHA  analyzed  the  economic 
impact  on  mines  with  500  or  fewer 
wodcers  and  also  on  mines  with  fewer 
than  20  workers.  MSHA  concluded  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  smsdl  entities  imder  either 
definition. 

C.  Unfunded  Mandates  Reform  Act  of 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  the  rule 
does  not  include  any  Federal  mandate 
that  may  result  in  increased 
expenditures  of  more  than  $100  million 
incurred  by  State,  local,  or  tribal 
governments,  or  by  the  private  sector. 


D.  Paperwork  Reduction  Act  of  1995 
(PRA) 

The  information  collection 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  and 
•    were  issued  control  numbers  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA),  as  codified  at  44  U.S.C.  3501- 
3520  and  implemented  by  OMB  in 
regulations  at  5  CFR  part  1320.  The  PRA 
defines  collection  of  information  as  "the 
obtaining,  causing  to  be  obtained, 
soliciting,  or  requiring  the  disclosure  to 
third  parties  or  the  public  of  facts  or 
opinions  by  or  for  an  agency  regardless 
of  form  or  format."  All  paperwork 
burden  hours  and  cost  data  used  in  this 
preamble  are  taken  from  MSHA's 
Regulatory  Economic  Analysis  (REA), 
dated  January,  2003.  The  REA  can  be 
accessed  at  http://www.msha.gov/ 
regsinfo.htm. 

MSHA  estimates  that  the  information 
collection  requirements  in  this  rule  will 
impose  a  total  of  315  paperwork  burden 
hours  in  the  first  year,  with  an 
annualized  burden  of  117  hours  each 
year  thereafter.  The  estimated  total 
annualized  cost  associated  with  these 
paperwork  burden  hoiu^  is  $4,045. 
"Two  information  collection 
■  requirements  are  associated  with 
§  75.362(d)(3)(ii).  The  first  involves 
obtaining  approval  for  field 
modifications  to  permissible  electrical 
equipment,  as  required  by  §  18.81,  and 
was  approved  by  OMB  as  part  of 
Information  Collection  No.  1219-0066, 
Permissible  Equipment  Testing,  which 
expires  on  July  31,  2005.  MSHA's 
Approval  and  Certification  Center  must 
approve  all  modifications  to  permissible 
equipment  (including  roof  bolting 
machines)  to  ensiire  Uiat  permissibility 
of  the  equipment  to  operate  in  a  gassy 
atmosphere  has  not  been  compromised. 
Each  machine  model  at  a  mine  requires 
a  separate  application  for  approval. 

The  second  information  collection 
requirement  associated  with 
§  75.362(d)(3)(ii)  involves  recording 
calibrations  of  methane  monitors,  as 
required  by  §  75.342(a)(4),  and  was 
approved  by  OMB  as  part  of  Information 
Collection  No.  1219-0088,  Ventilation 
.Plans,  Tests,  and  Examinations- in 
Underground  Coal  Mines,  which  expires 
on  March  31,  2004.  Each  methane 
monitor  must  be  calibrated  at  least  every 
31  days,  and  a  record  of  the  calibration 
test  must  be  maintained  for  at  least  one 
year  from  the  date  of  the  test. 

Additionally,  any  information 
collection  requirenients  that  would  be 
associated  with  the  ventilation 
provision  of  §  75.362(d)(3)(vi)  would  be 
approved  as  part  of  Information 


Collection  No.  1219-0088.  This 
provision  of  the  final  rule  imposes  no 
additional  paperwork  burden. 

E.  Executive  Order  12630 
Governmental  Actions  and  Interference 
With  Constitutionally  Protected  Property 
Rights 

This  rule  is  not  subject  to  Executive 
Order  12630,  Governmental  Actions  and 
Literference  with  Constitutionally 
Protected  Property  Rights.  That  is,  this 
rule  does  not  involve  implementation  of 
any  policy  with  takings  implications. 

F.  Executive  Order  13045    Protection  of 
Children  From  Environmental  Health 
Risks 

In  accordance  with  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks.  MSHA  has 
evaluated  the  environmental  health  and 
safety  effects  that  this  rule  could  have 
on  children.  MSHA  has  determined  that 
the  rule  will  not  have  an  adverse  impact 
on  children. 

G.  Executive  Order  12988    Civil  Justice 
Reform 

MSHA  has  reviewed  Executive  Order 
12988,  Civil  Justice  Reform,  and 
determined  that  the  rule  will  not  imduly 
burden  the  Federal  court  system.  The 
rule  has  been  written  so  as  to  provide 
a  clear  legal  standard  for  affected 
conduct,  and  has  been  reviewed 
carefully  to  eliminate  drafting  errors  and 
ambiguities. 

H.  Executive  Order  131 75 
Consultation  and  Coordination  With 
Indian  Tribal  Governments 

MSHA  certifies  that  this  rule  will  not 
impose  any  substantial  direct 
compliance  costs  on  Indian  tribal 
governments. 

/.  Executive  Order  13132    Federalism 

MSHA  has  reviewed  this  rule  in 
accordance  with  Executive  Order  13132 
regarding  federahsm  and  has 
determined  that  the  rule  has  no 
"federalism  implications."  In  other 
words,  the  rule  does  not  have  any 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

/.  Executive  Order  13211 


Energy 

MSHA  has  reviewed  this  rule  in 
accordance  with  Executive  Order  13211 
regarding  the  energy  effects  of  Federal 
regulations,  and  has  determined  that  the 
rule  does  not  have  any  adverse  effects 
on  energy  supply,  distribution,  or  use. 
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Therefore,  no  reasonable  alternatives  to 
this  action  are  necessary. 
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of  Methane  Concentrations  at  a 
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Human  Services,  Center  for  Disease 
Control,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  1999. 
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List  of  Subjects  in  30  CFR  Part  75 

Fire  Prevention,  Mine  safety  and 
health,  Reporting  and  recordkeeping 
requirements,  Undergroiuid  coal 
mining,  ventilation. 

(i  Accordingly,  Chapter  I  of  Title  30  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  75— MANDATORY  SAFETY 
STANDARDS— UNDERGROUND  COAL 
MINES 

■  1 .  The  authority  citation  for  Part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811. 

■  2.  Section  75.362  is  amended  by 
adding  at  the  beginning  of  paragraph 
(d)(2)  the  phrase  "Except  as  provided  for 
in  paragraph  (d)(3)  of  this  section,"  and 
by  adding  paragraph  (d)(3)  to  read  as 
follows: 

§75.362    On-shift  examination. 

***** 

(d)  *  *  * 

(3)  As  an  alternative  method  of 
compliance  with  paragraph  (d)(2)  of  this 
section  during  roof  bolting,  methane 
tests  may  be  made  by  sweeping  an  area 
not  less  than  16  feet  inby  the  last  area 
'Of  permanently  supported  roof,  using  a 
probe  or  other  acceptable  means.  This 
method  of  testing  is  conditioned  on 
meeting  the  following  requirements: 

(i)  The  roof  bolting  machine  must  be 
equipped  with  an  integral  automated 
temporary  roof  support  (ATRS)  system 
that  meets  the  requirements  of  30  CFR 
75.209. 

(ii)  The  roof  bolting  machine  must 
have  a  permanently  mounted,  MSHA- 
approved  methane  monitor  which  meets 
the  maintenance  and  calibration 
requirements  of  30  CFR  75.342(a)(4),  the 
warning  signal  requirements  of  30  CFR 
75.342Cb),  and  the  automatic  de- 
energization  requirements  of  30  CFR 
75.342(c). 


(iii)  The  methane  monitor  sensor  must 
be  moimted  near  the  inby  end  and 
within  18  inches  of  the  longitudinal 
center  of  the  ATRS  support,  and 
positioned  at  least  12  inches  from  the 
roof  when  the  ATRS  is  fully  deployed. 

(iv)  Manual  methane  tests  must  be 
made  at  intervals  not  exceeding  20 
minutes.  The  test  may  be  made  either 
from  imder  permanent  roof  support  or 
irom  the  roof  bolter's  work  position 
protected  by  the  deployed  ATRS. 

(v)  Once  a  methane  test  is  made  at  the 
face,  all  subsequent  methane  tests  in  the 
same  area  of  unsupported  roof  must  also 
be  made  at  the  face,  from  under 
permanent  roof  support,  using 
extendable  probes  or  other  acceptable 
means  at  intervals  not  exceeding  20 
minutes. 

(vi)  The  district  manager  may  require 
that  the  ventilation  plan  include  the 
minimimi  air  quantity  and  the  positicm 
and  placement  of  ventilation  controls  to 
be  maintained  during  roof  bolting. 
***** 

Dated:  June  27,  2003. 

Dave  D.  Lauriski, 

Assistant  Secretary  of  Lalmr  for  Mine  Safety 
and  Health. 

[FR  Doc.  03-16866  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 
[IL-099-FOR] 

Illinois  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

summary:  We,  the  Office  of  Siuface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  an  amendment  to 
the  Illinois  regulatory  program  (Illinois 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  oj  the  Act).  The  Illinois 
Department  of  Natxual  Resources,  Office 
of  Mines  and  Minerals  (Department  or 
Illinois)  revised  its  regulations 
pertaining  to  definitions,  areas 
designated  by  Act  of  Congress,  criteria 
for  designating  areas  as  unsuitable  for 
siuface  coal  mining  operations, 
requirements  for  permits  and  permit 
processing,  coal  exploration,  and 
performance  bond  release.  Illinois  also 
corrected  or  removed  outdated 
references  in  several  regulations.  Illinois 


revised  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  to  clarify  ambiguities. 
EFFECTIVE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  R.  Gilmore,  Director, 
Indianapolis  Field  Office.  Telephone: 
(317)  226-6700.  Latemet: 
IFOMAIL@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Illinois  Program 
n.  Submission  of  the  Amendment 

III.  OSM's  Findings 

IV.  Sununary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Illinois  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *  *  *;  and 
rules  and  regulations  consistent  with 
regtdations  issued  by  the  Secretary 
piu-suant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Illinois 
program  on  June  1, 1982.  You  can  find 
background  information  on  the  Illinois 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  the  conditions  of  approval,  in  the 
June  1, 1982,  Federal  Register  (47  FR 
23858).  You  can  also  find  later  actions 
concerning  the  Illinois  program  and 
program  amendments  at  30  CFR  913.10, 
913.15,  and  913.17. 

n.  Submission  of  the  Amendment 

By  letter  dated  April  8,  2002 
(Administrative  Record  No.  IL-5077), 
Illinois  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
et  seq.).  Illinois  sent  the  amendment  in 
response  to  a  letter  dated  August  23, 
2000  (Administrative  Record  No.  IL- 
5060),  that  we  sent  to  Ulinois  in 
accordance  with  30  CFR  732.17(c), 
concerning  valid  existing  rights.  Illinois 
also  included  some  changes  at  its  own 
initiative.  Illinois  amended  its  stu-face 
coal  mining  and  reclamation  regulations 
at  Title  62  of  the  Illinois  Administrative 
Code  (L\C). 

We  announced  receipt  of  the 
proposed  amendment  in  the  May  17, 
2002,  Federal  Register  (67  FR  35072).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
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meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
June  17,  2002.  We  did  not  receive  any 
public  comments. 

During  our  review  of  the  amendment, 
we  identified  editorial-type  errors.  We 
notified  Illinois  of  these  errors  by  letters 
dated  May  30,  2002,  and  March  31,  2003 
(Administrative  Record  Nos.  IL-5078 
and  IL-5082,  respectively). 

By  letter  dated  March  14,  2003 
{Administrative  Record  No.  IL-5081), 
Illinois  sent  us  revisions  to  its  proposed 
program  amendment.  Also  by  letter 
dated  April  25,  2003  (Administrative 
Record  No.  IL-5083),  Illinois  sent 
additional  information.  Because  the 
revisions  were  editorial  in  natiue  and 
the  additional  information  merely 
clarified  certain  provisions  of  Illinois' 
amendment,  we  did  not  reopen  the 
public  comment  period. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  as  described 
below.  Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  or  editorial 
changes. 

A.  Minor  Revisions  to  Illinois'    ■ 
Regulations 

1.  Illinois  deleted  its  definition  of 
"Interagency  Committee"  at  62  lAC 
1701.  Appendix  A.  Illinois  removed  this 
definition  because  Illinois  Public  Act 
90-0490  abolished  the  Illinois 
Interagency  Committee  on  Surface 
Mining  Control  and  Reclamation 
(Interagency  Committee)  through  an 
amendment  to  225  Illinois  Compiled 
Statutes  (ILCS)  720/1.05  in  1997. 


On  November  21.  2001,  we  approved 
the  amendment  to  225  ILCS  720/1.05 
(66  FR  58371).  Therefore,  we  find  that 
the  removal  of  the  definition  will  not 
make  Illinois'  regulations  less  effective 
than  the  Federal  regulations. 

2.  In  the  general  definition  section  at 
62  lAC  1701  .Appendix  A,  Illinois 
removed  the  existing  language  from  its 
definition  of  "valid  existing  rights"  and 
replaced  it  with  a  reference  to  the  new 
definition  of  "valid  existing  rights" 
found  at  62  lAC  1761.5.  Illinois' 
regulations  at  62  lAC  Part  1761  concern 
areas  designated  by  Act  of  Congress. 

We  find  that  relocating  the  definition 
of  "valid  existing  rights"  to  the  section 
concerning  areas  designated  by  Act  of 
Congress  is  consistent  with  the  Federal 
regulations  at  30  CFR  Part  761.  We  also 
find  that  providing  a  reference  in  the 
general  definition  section  to  the  new 
definition  of  "valid  existing  rights"  will 
clarify  the  location  of  the  new  definition 
for  persons  using  the  Illinois 
regulations. 

3.  Illinois  proposed  to  redesignate 
existing  62  lAC  1762.14,  concerning 
exploration  on  land  designated  as 
unsuitable  for  surface  coal  mining 
operations,  as  new  62  lAC  1762.15. 
However,  during  the  adoption  of 
redesignated  62  lAC  1762.15,  two 
editorial  errors  were  made.  We  notified 
Illinois  of  these  errors  on  March  31, 
2003  (Administrative  Record  No.  IL- 
5082).  By  letter  dated  April  25.  2003 
(Administrative  Record  No.  IL-5083). 
Illinois  indicated  that  the  editorial 
errors  would  be  corrected  in  the  next 
State  rulemaking. 

We  find  that  the  redesignation  of  62 
lAC  1762.14  as  62  lAC  1762.15  is 
consistent  with  a  recent  change  made  to 
the  counterpart  Federal  regulation.  OSM 
redesignated  its  regulation  concerning 
exploration  on  land  designated  as 


imsuitable  for  surface  coal  mining 
operations  as  30  CFR  762.15.  See  64  FR 
70766,  dated  December  17,  1999.  For 
this  reason  and  because  the  editorial 
errors  will  not  affect  Illinois' 
implementation  of  its  regulations 
concerning  exploration  on  land 
designated  as  imsuitable  for  surface  coal 
mining  operations,  we  are  approving  62 
L\C  1762.15. 

4.  Illinois  corrected  citation 
references,  made  minor  wording 
changes,  and  simplified  its  use  of 
numbers  in  62  L\C  1772.12,  Permit 
Requirements  for  Exploration  Removing 
More  than  250  Tons  of  Coal; 
1773.13(a)(1)(E)  and  (d).  Public 
Participation  in  Permit  Processing; 
1773.15(c)(3)(B).  (c)(ll).  and  (c)(13). 
Review  of  Permit  Applications; 
1778.15(e),  Right  of  Entry  hiformation; 
1778.16(c),  Relationship  to  Areas 
Designated  Unsuitable  for  Mining; 
1780.31(a)(2).  Protection  of  Public  Parks 
and  Historic  Places;  1780.33,  Relocation 
or  Use  of  Public  Roads;  1784.17(a)(2), 
Protection  of  Public  Parks  and  Historic 
Places  (Undei-ground  Mining);  1784.18, 
Relocation  or  Use  of  Public  Roads 
(Underground  Mining); 
1816.116(a)(2)(C),  Success  of 
Revegetation;  and  1847.9(a).  Bond 
Release  Public  Hearings. 

Because  these  changes  are  minor,  we 
find  that  they  will  not  make  Illinois' 
regulations  less  effective  than  the 
corresponding  Federal  regulations. 

B.  Revisions  to  Illinois'  Regulations  That 
Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Illinois'  regxUations  hsted  in  the  table 
below  contain  language  that  is  the  same 
as  or  similar  to  the  corresponding 
sections  of  the  Federal  regulations. 


Topic 


Definition  of  Valid  Existing  Rights 

Exceptions  to  Existing  Operations  '"'.'.'".". 

Procedures  for  Relocation  or  Ctosing  of  a  Public  Road  or  Waiving  the 
Prohibition  on  Mining  Operations  within  the  Buffer  Zone  of  a  Public 
Road. 

Procedures  for  Waiving  the  Prohibition  on  Surface  Coal  Mining  Oper- 
ations within  the  Buffer  Zone  of  an  Occupied  Dwelling. 

Submission  and  Processing  of  Requests  for  Valid  Existing  Rights  De- 
terminations. 

Department  Obligations  at  Time  of  Pemiit  Application  Review 

Applicability  to  Lands  Designated  as  Unsuitable  by  Congress  

Permit  Requirements  for  Exploration  Removing  More  Than  250  Tons 
of  Coal. 


State  regulation 


62IAC  1761.5  .. 
62  lAC  1761.12 
62  lAC  1761.14 


62IAC  1761.15 
62IAC  1761.16 


62  lAC  1761.17 

62  lAC  1762.14 

62  lAC  1772.12(bM14),  (d)(2)(D) ... 


Federal  counterpart  regulation 


30  CFR  761.5. 
30  CFR  761.12. 
30  CFR  761.14. 


30  CFR  761.15. 
30  CFR  761.16. 


30  CFR  76f;i7. 
30  CFR  762.14. 
30  CFR  772.12(b)(14),  (d)(2)(iv). 


During  the  adoption  of  its  new 
regulations  at  62  lAC  17»1.16  and 
1772.12(b)(14)  shown  above.  Illinois 
made  three  editorial  errors.  We  notified 


Illinois  of  these  errors  on  March  31. 
2003  (Administrative  Record  No.  IL- 
5082).  By  letter  dated  April  25,  2003 
(Administrative  Record  No.  IL-5083), 


Illinois  indicated  that  the  editorial 
errors  would  be  corrected  in  the  next 
State  rulemaking.  Because  the  editorial 
errors  made  to  62  lAC  1761.16  and 
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1772.12{b)(14)  do  not  affect  the  meaning 
of  these  regulations,  we  included  the 
regulations  in  the  table  above. 

Because  the  State  regulations  listed  in 
the  table  have  the  same  meaning  as  the 
counterpart  Federal  regulations,  we  find 
that  they  are  no  less  effective  than  the 
Federal  regxilations. 

C.  62  LAC  1761.11    Aivas  Where  Mining 
is  Pmhibited  or  Limited 

Illinois  deleted  existing  subsection 
(b),  which  prohibited  surface  coal 
mining  on  specified  Federal  lands 
unless  called  for  by  Acts  of  Congress. 
Illinois  also  redesignated  subsections 
(a)(1)  through  (a)(7)  as  subsections  (a) 
through  (g),  corrected  citation 
references,  and  simplified  its  use  of 
nimibers. 

We  are  approving  Illinois'  deletion  of 
62  lAC  1761.11(b)  because  it  is 
consistent  with  OSM's  deletion  of  the 
counterpart  Federal  regulation  at  30 
CFR  761.11(h).  See  64  FR  70766.  dated 
December  17, 1999.  We  are  also 
approving  the  other  changes  made  to  62 
lAC  1761.11  because  they  are  minor  and 
will  not  make  Illinois'  regulations  less 
effective  than  the  corresponding  Federal 
regulations. 

D.62LAC1 800. 40    Requirement  to 
Release  Performance  Bonds 

Illinois  revised  62  lAC  1800.40(b)(2) 
to  allow  the  Department,  when  no 
public  hearing  is  held,  to  make  its  final 
administrative  decision  regarding  a 
bond  release  application  either  60  days 
after  the  application  is  filed  or  5  days 
after  the  close  of  the  comment  period, 
whichever  is  later. 

The  counterpart  Federal  regulation  at 
30  CFR  800.40(b)(2)  requires  the 
regulatory  authority  to  make  its  final 
decision  within  60  days  from  the  filing 
of  the  bond  release  application  if  no 
public  hearing  is  held.  The  Federal 
regulation  at  30  CFR  800.40(a)(2)  and 
the  State  regulation  at  62  LAC 
1800.40(a)(2)  require  that  the  notice 
announcing  the  bond  release  be  placed 
at  least  once  a  week  for  four  successive 
weeks  in  a  newspaper  of  general 
circulation  in  the  locality  of  the  surface 
coal  mining  operation.  When  Illinois 
submitted  this  amendment  on  April  8, 
2002,  it  explained  that  because  its 
public  conunent  period  extends  to  30 
days  after  the  last  publication  of  the 
notice  announcing  the  bond  release,  it  is 
possible  for  the  public  comment  period 
to  expire  after  the  60-day  time  limit 
required  by  30  CFR  800.40(b)(2).  We 
recognize  that  in  many  small 
communities  in  Illinois,  the  newspapers 
of  general  circulation  in  the  locality  of 
the  surface  coal  mining  operations  may 
publish  only  one  or  two  days  a  week.  If 


the  bond  release  applicant  does  not  get 
the  newspaper  advertisement  placed  in 
a  timely  manner,  it  is  possible  that  the 
60-day  time  limit  required  by  30  CFR 
800.40(b)(2)  would  expire  before  the 
public  comment  period  ends.  We  find 
that  Illinois'  proposed  rule  would  allow 
a  bond  release  decision  to  be  issued  in 
a  timely  manner  while  ensuring 
consideration  of  all  public  comments 
before  a  final  bond  release  decision  is 
made.  Illinois'  proposed  rule  therefore 
adheres  to  the  spirit  of  the  Fedpral 
requirements  at  30  CFR  800.40  in 
ensuring  that  the  State  makes  a  final 
decision  on  the  bond  release  application 
in  a  timely  manner.  Based  on  die  above 
discussion,  we  are  approving  Illinois' 
revisions  at  62  lAC  1800.40(b)(2). 

rv.  Summary  and  Disposition  of 
Comments 


Public  Comments 

We  asked  for  public  comments  on  the 
amendment,  but  did  not  receive  any. 

Federal  Agency  Comments 

On  April  12,  2002,  under  30  CFR 
732.17(h)(ll)(i)  and  section  503(b)  of 
SMCRA,  we  requested  comments  on  the 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Illinois  program 
(Administrative  Record  No.  IL-5079). 
We  did  not  receive  any  comments. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  get  a  written  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  etseq.).  None  of  the 
revisions  that  Illinois  proposed  to  make 
in  this  amendment  pertain  to  air  or 
water  quality  standards.  Therefore,  we 
did  not  ask  EPA  to  concur  on  the 
amendment. 

On  April  17.  2002,  under  30  CFR 
732.17(h)(ll)(i),  we  requested 
comments  on  the  amendment  from  EPA 
(Administrative  Record  No.  IL-5079). 
EPA  did  not  respond  to  oiu"  request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  April  12,  2002,  we 
requested  conmients  on  Illinois' 
amendment  (Administrative  Record  No. 
IL-5079),  but  neither  responded  to  our 
request. 


V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  as  submitted  by 
Illinois  on  April  8,  2002,  and  as  revised 
on  March  14,  2003. 

We  approve  the  regulations  proposed 
by  Illinois  with  the  provision  that  they 
be  fully  promulgated  in  identical  form 
to  the  regulations  submitted  to  and 
reviewed  by  OSM  and  the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  913,  which  codify  decisions 
concerning  the  Illinois  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  tiiis  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  rule  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

In  this  rule,  the  State  is  adopting  valid 
existing  rights  standards  that  are  similar 
to  the  standards  in  the  Federal 
definition  at  30  CFR  761.5.  Therefore, 
these  provisions  have  the  same  takings 
implications  as  the  Federal  valid 
existing  rights  rule.  The  takings 
implications  assessment  for  the  Federal 
valid  existing  rights  rule  appears  in  Part 
XXIX.E  of  the  preamble  to  that  rule.  See 
64  FR  70766,  70822-27,  December  17, 
1999.  The  provisions  in  the  rule  based 
on  other  coimterpart  Federal  regulations 
do  not  have  takings  implications.  This 
determination  is  based  on  the  analysis 
performed  for  the  counterpart  Federal 
regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by^a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regiUations  at  30  CFR 
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730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regidation  of  siuface  coal  mining  and 
reclamation  operations.  One  of  die 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
piu^uant  to  SMCRA. 

Executive  Order  13175— Consultation 
and  Coordination  With  Indian  Tribai 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  hidian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
This  determination  is  based  on  the  fact 
that  the  Illinois  program  does  not 
regulate  coal  exploration  and  surface 
coal  mining  and  reclamation  operations 
on  Indian  lands.  Therefore,  the  Illinois 
program  has  no  effect  on  Federally- 
recognized  Indian  tribes. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 


agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  imder  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  xmder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  nde,  is  based 
upon  counterpart  Federal  regiUations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  die  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  nde:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 


costs  or  prices  for  consiuners, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  30,  2003. 

Ervin  J.  Barchenger, 

Acting  Regional  Director,  Mid-Continent 
Regional  Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble. 
30  CFR  Part  913  is  amended  as  set  forth 
below: 

PART913— ILUNOIS 

■  1.  The  authority  citation  for  Part  913 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq.- 

■  2.  Section  913.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

91 3. 1 5    Approval  of  Illinois  regulatory 
program  amendments. 
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[FR  Doc.  03-17081  Filed  7-3-03;  8:45  am) 
BnjJNG  CODE  4310-0S-4> 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[SATS  ND-46-F0R,  Amendntent  No.  XXXIi] 

North  Dakota  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We  are  approving  a  proposed 
amendment  to  the  North  Dakota 
regulatory  program  (the  "North  Dakota 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  North  Dakota 
proposed  revisions  to  its  revegetation 
policy  dociunent,  "Standards  for 
Evaluation  of  Revegetation  Success  and 
Recommended  Procedures  for  Pre-  and 
Postmining  Vegetation  Assessments." 
On  its  own  initiative,  it  intended  to 
revise  its  program  to  improve 
operational  efficiency,  clarify 
ambiguities,  and  revise  its  revegetation 
policy  dociunent  to  reflect  the 
corresponding  changes  made  to  its 
rules,  the  North  Dakota  Administrative 
Code  (NDAC). 

EFFECnyE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307/261-6550, 
Internet  address:  GPadgett@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  North  Dakota  Program 
n.  Submission  of  the  Proposed  Amendment 
III.  Office  of  Surface  Mining  Reclamation  and 

Enforcement's  (OSM)  Findings 
rv.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  North  Dakota 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 


by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siuface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act***;  and  rules 
and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  North 
Dakota  program  on  December  15, 1980. 
You  can  find  background  information 
on  the  North  Dakota  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  in  the  December  15, 1980, 
Federal  Register  (45  FR  82214).  You  can 
also  find  later  actions  concerning  North 
Dakota's  program  and  program 
amendments  at  30  CFR  934.12,  934.13, 
934.15,  and  934.30. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  November  21,  2002, 
North  Dakota  sent  us  an  amendment  to 
its  program  (Amendment  number 
XX3(I1,  Administrative  Record  No.  ND- 
GG-01)  under  SMCRA  (30  U.S.C.  1201 
et  seq.).  It  sent  the  amendment  on  its 
own  initiative.  The  amendment  revises 
North  Dakota's  revegetation  policy 
dociunent.  Many  of  the  changes  are 
made  to  incorporate  rule  changes  that 
were  approved  by  OSM  and  appeared  in 
the  March  2,  2001,  Federal  Register  as 
part  of  State  Program  Amendment  XXX 
{SPATS  number  ND-041-FOR)  and 
other  staff  initiatives. 

We  announced  receipt  of  the 
proposed  amendment  in  the  February 
11.  2003,  Federal  Register  (68  FR  6842). 
In  the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy 
(Administrative  Record  No.  ND-GG- 
05).  No  one  requested  a  public  hearing 
or  meeting  so  we  did  not  conduct  one. 
We  did  not  receive  any  comments  fi-om 
the  public. 

OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 


SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17. 

A.  Adinor  Revisions  to  North  Dakota's 
Revegetation  Document 

Throughout  the  revegetation  success 
guidance  document.  North  Dakota  has 
made  editorial  and  clarification 
changes.  Examples  of  editorial  changes 
include  changing  "Soil  Conservation 
Service  or  SCS"  to  "Natural  Resources 
Conservation  Service  or  NRCS", 
"which"  to  "that",  "units"  to  "site", 
ensuring  noun  verb  agreement,  updating 
references,  standardizing  abbreviations 
and  mathematical  symbols,  and  revising  - 
example  calculations  to  reflect  the  latest 
information.  The  editorial  changes  are 
no  less  effective  than  the  Federal 
regulations. 

Examples  of  changes  made  to  clarify 
the  existing  document  include  adding 
text  in:  (1)  Section  II-B  to  identify  using 
aimual  county  yield  reported  by  North 
Dakota  Agricultural  Statistic  Service;  (2) 
section  II-C,  to  explain  how  to  use  the 
series  modifiers  in  identifying 
appropriate  productivity  indices  for 
each  of  the  soil  series  listed  in  Table  1; 
and  (3)  section  III-D  to  identify  how  to 
apply  the  various  sampling 
methodologies  for  cover,  production 
and  density.  None  of  these  changes 
substantively  revises  the  approved 
"Standards  for  Evaluation  of 
Revegetation  Success  And 
Recommended  Procedures  for  Pre- And 
Postmining  Vegetation  Assessments". 

Because  these  changes  are  minor,  we 
find  that  they  will  not  make  North 
Dakota's  revegetation  policies  less 
effective  than  the  corresponding  Federal 
regulations. 

B.  Revisions  to  North  Dakota's 
Revegetation  Policy  Document  for 
Consistency  With  the  Previously- 
Approved  North  Dakota  Regulatory 
Program 

North  Dakota  proposed  revisions  to  its 
revegetation  policy  document  to  make  it 
consistent  with  the  previously-approved 
North  Dakota  regulatory  program. 
Throughout  the  "Standards  For 
Evaluation  Of  Revegetation  Success  And 
Recommended  Procedures  For  Pre-  And 
Postmining  Vegetation  Assessments", 
North  Dakota  has  revised  language  to 
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bring  this  document  into  compliance 
with  regulatory  language  previously 
approved'by  OSM  in  the  March  2,  2001, 
Federal  Register  (66  FR  13015).  The 
section  of  the  regulations  that  was 
approved,  NDAC  6»-05.2-22-07(4)(l), 
deals  with  evaluating  revegetation 
success  on  prime  farmlands  and 
timeframes  for  demonstrating 
revegetation  success. 

"  Language  throughout  the  document 
was,  in  general,  revised  to  specify  the 
last  two  "consecutive"  growing  seasons; 
to  delete,  "in  the  case  of  non-prime 
farmlands;"  and  "out  of  five  consecutive 
years;  to  change  eighth  year  to  sixth 
year;  and  add  "with  one  year  being  the 
laist  year"  to  read  as  follows: 

in  each  of  the  last  two  consecutive  growing 
seasons  or  any  three  years  starting  no  sooner 
than  the  sixth  year  and  with  one  year  being 
the  last  year  of  the  responsibility  period. 

This  revision  reflects  the  previously- 
approved  change  to  NDAC  69-05.2-22- 
07(4)(1)  and  is  no  less  effective. 

In  the  cropland  portion  of  the  success 
standards  document,  language  was 
added  that  specifies  that  a  separate 
success  standard  must  be  calculated  for 
prime  farmland  tracts  unless  a  single 
yield  standard  has  been  approved  as 
allowed  by  NDAC  69-05.2-22-07(4)(l), 
as  follows: 

A  separate  success  standard  must  be 
calculated  for  prime  farmland  tracts  unless  a 
.  single  yield  standard  has  been  approved  as 
allowed  by  NDAC  69-05.2-22-07(4)(l)."  and 
"For  reclaimed  prime  farmland,  a  separate 
yield  standard  must  be  calculated  for  that 
tract  and  three  years  (not  necessarily 
consecutive)  of  data  must  be  submiUed  that 
demonstrates  that  the  productivity  is  equal  to 
or  greater  than  the  approved  standard  with 
90%  statistical  confidence.  Alternatively,  if  a 
single  standard  has  been  approved  and 
calculated  for  a  reclaimed  tract  containing  a 
mixture  of  prime  and  non-prime  farmlands  as 
allowed  by  NDAC  69-05.2-22-07(4)(l),  data 
must  be  submitted  which  demonstrates  that 
productivity  is  equal  to  or  greater  than  the 
approved  standard  (with  90%  statistical 
confidence)  in  any  three  years  starting  no 
sooner  than  the  sixth  year  and  with  one  year 
being  the  last  year  of  the  responsibility 
period. 

This  revision  also  reflects  the  approved 
change  to  NDAC  69-05.2-22-07.4.1  and 
is  no  less  eff^ective. 

Because  these  proposed  rules  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  Federal 
regulations,  we  find  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations. 


C.  Revisions  to  North  Dakota's 
Revegetation  Policy  Document  With  No 
Corresponding  Federal  Regulations 

1.  Section  D-C,  Cropland 

North  Dakota  has  made  several 
changes  to  this  section  of  its  guidelines. 
These  include  (1)  revising  the  equations 
to  estimate  summer  fallow  or 
continuous  cropping  yields  to  include 
equations  for  Durum  wheat  as  well  as 
spring  wheat  and  to  include  equations 
for  Adams  Coimty  and  delete  Ward 
Coimty;  (2)  inclusion  of  an  exemption 
fi-om  the  requirement  that  control  areas 
be  established  two  years  prior  to 
demonstrating  revegetation  success  may 
be  granted  if  dociunentation  is 
submitted  to  the  Reclamation  Division 
that  demonstrates  that  the  management 
of  the  control  area  for  the  previous  two 
years  has  been  equivalent  in  effect  to 
that  of  the  reclaimed  area;  (3)  adding  a 
note  that  allows  them  to  develop 
climatic  correction  factors  when  there  is 
no  yield  data  for  a  productivity  index 
equal  to  100  available  for  the  crop  being 
grown  on  both  the  reclaimed  and 
control  areas;  and  (4)  revising  Cropland 
Table  1,  Spring  wheat  productivity 
indexes  based  on  the  NRCS'  Soils 
Interpretive  Guide  published  in  January 
2000. 

Because  the  changes  to  this  section 
could  affect  prime  farmland,  the  NRCS 
has  reviewed  this  proposed  revision,  as 
well  as  all  the  proposed  changes  to  this 
document,  and  determined  that  the 
proposed  changes  are  acceptable.  The 
NRCS  develops  the  productivity  indices 
used  by  the  State  and  is  the  expert  in 
this  area.  The  NRCS  has  submitted  a 
letter  of  concurrence  with  the  proposed 
changes  to  this  dociunent.  Based  on  this 
letter  and  review  of  the  Federal 
regulations  at  30  CFR  816.116  and 
823.15,  we  have  determined  thafthe 
proposed  changes  are  consistent  with 
and  no  less  effective  than  the  Federal 
regulations. 

2.  Section  D-D,  Native  Grassland 

North  Dakota  proposes  to  revise  the 
diversity  and  seasonality  standards  for 
native  grasslands.  In  support  of  the 
proposed  change.  North  Dakota  states 
that  the  changes  in  the  native  grassland 
section  simplify  the  diversity  and 
seasonality  standards.  The  revegetation 
document  previously  required  that 
reclaimed  native  grassland  have 
seasonality  and  diversity  values  meeting 
or  exceeding  standards  derived  from 
either  range  site  reference  areas  or  NRCS 
range  site  description  data.  The 
modified  standards  require  that  at  least 
five  native  grass  species  be  present  on 
reclaimed  native  grasslands,  but  only 
four  native  grass  species  will  have  to  be 


present  in  specified  percentages.  Of 
these  foiu'  species,  there  must  be  at  least 
two  warm  season  species  and  one  cool 
season  species.  The  total  relative 
composition  of  wann  season  species 
must  be  at  least  15%  and  the  native 
species  must  be  at  least  65%  of  the  total 
species  composition.  The  primary 
reasons  for  the  revisions  to  the  diversity 
and  seasonality  standards  are  (1)  it 
simplifies  the  previous  methodology 
that  was  overly  complicated  and 
involved  and  (2)  widi  the  mixing  of 
topsoil  materials  during  the  mining  and 
reclamation  process,  the  overwhelming 
majority  of  the  reclaimed  native 
grassland  tracts  will  be  most  similar  to 
the  "silty"  range  site. 

The  Federal  regulations  at  30  CFR 
816.111(a)(1)  require,  in  part,  that  the 
permittee  shall  establish  on  regraded 
areas  and  on  all  other  distiurbed  areas 
except  water  areas  and  surface  areas  of 
roads  that  are  approved  as  part  of  the 
postmining  land  use,  a  vegetative  cover 
that  is  in  accordance  with  the  approved 
permit  and  reclamation  plan  and  that  is 
diverse.  Further,  30  CFR  816.111(b)(2) 
requires  that  the  reestablished  plant 
species  shall  have  the  same  seasonal 
characteristics  of  growth  as  the  original 
vegetation.  OSM  has  determined  that 
the  proposed  diversity  and  seasonality 
,  standards  comply  with  the  intent  of  30 
CFR  816.111  and  are  no  less  effective 
than  the  Federal  regulations. 

3.  Section  II-E,  Tame  Pastureland 

North  Dakota  has  revised  its 
pastureland  diversity  standard  to 
eliminate  the  nimierical  requirement. 
The  revised  standard  focuses  on  the 
presence  of  the  seeded  pasture  species 
and  the  appropriateness  of  any  invading 
species.  The  Federal  regulations  at  30 
CFR  816.111(a)(1)  require,  in  part,  that 
"the  permittee  shall  establish  on 
regraded  areas  and  on  all  other 
distiu-bed  areas  except  water  areas  and 
surface  areas  of  roads  that  are  approved 
as  part  of  the  postmining  land  use,  a 
vegetative  cover  that  is  in  accordance 
with  the  approved  permit  and 
reclamation  plan  and  that  is  diverse, 
effective,  and  permanent."  No 
numerical  standards  are  specified.  OSM 
has  determined  that  the  revised 
diversity  standard  for  pastxu^land  meets 
the  intent  of  the  requirements  of  30  CFR 
816.111(a)(1)  and  is  therefore  no  less 
effective. 

4.  Section  II-F,  Woodland  Success 
Standards 

North  Dakota  proposes  several 
revisions  to  this  section.  The  majority  of 
the  changes  to  this  section  are  editorial 
in  natiuB  and  provide  clarification 
without  affecting  the  currently  approved 
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stocking  standards.  The  only  significant 
change  is  to  the  tree  and  shrub  diversity 
and  seasonal  variety  standards.  North 
Dakota  proposes  to  require  that  at  least 
60%  of  the  planted  tree  species  should 
be  present  at  50%  of  the  initial  planting 
rate  and  at  least  60%  of  the  shrub 
species  should  each  comprise  at  least 
10%  of  the  density  standard.  This 
means  an  increase  in  the  percentage  of 
tree  species  that  must  be  present  by 
10%  and  creates  a  minimum  number  of 
stems  that  must  be  present  for  each  of 
these  tree  and  shrub  species.  To  support 
this  change,  North  Dakota  states  that  the 
standards  for  diversity  and  seasonal 
variety  on  reclaimed  woodlands  have 
been  updated  by  revising  the 
percentages  of  species  that  need  to  be 
present  in  certain  quantities  in  order  to 
meet  the  requirements  for  final  bond 
release.  The  revised  percentages  were 
based  on  data  from  undisturbed  and 
reclaimed  woodlands  at  the  Glenharold 
Mine.  These  changes  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816.111(a)(1)  concerning 
establishment  of  vegetation  that  is 
diverse,  effective  and  permanent. 
North  Dakota  has  also  added  a 
statement  that  tree  and  shrub  stems 
occiuring  as  a  result  of  natiual 
regeneration  may  be  counted.  This  new 
statement  is  consistent  with  the  State 
rules  at  NDAC  69-05. 2-22-07(4)(f)  and 
provides  additional  clarification.  The 
proposed  change  is  also  consistent  with 
section  515(b)(19)  of  SMCRA,  which 
requires  the  operator  to  establish  on  the 
regraded  areas,  and  all  other  lands 
affected,  a  diverse,  effective,  and 
permanent  vegetative  cover  of  the  Scune 
seasonal  variety  native  to  the  area  of 
land  to  be  affected  and  capable  of  self- 
regeneration  and  plant  succession  at 
least  equal  in  extent  of  cover  to  the 
natural  vegetation  of  the  area;  except, 
that  introduced  species  may  be  used  in 
the  revegetation  process  where  desirable 
and  necessary  to  achieve  the  approved 
postmining  land  use  plan.  SMCRA 
specifically  refers  to  vegetative  cover 
capable  of  self-regeneration.  North 
Dakota's  allowance  to  include  stems  of 
trees  and  shrubs  that  are  the  result  of 
regeneration  in  meeting  vegetation 
success  clearly  complies  with  the  intent 
of  SMCRA  and  is  no  less  effective  than 
the  Federal  regulations. 

5.  Section  II-G,  Shelterbelts 

North  Dakota  proposes  to  add  the 
folloMfing  language  to  the  section  on 
Shelterbelts:  "The  Commission  will 
consider  modifying  the  shelterbelt 
profile  density  standard  if  it  is 
demonstrated  that  a  natural  disaster 
(e.g.,  disease  epidemic,  prolonged 
drought,  etc.)  has  affected  the  planting. 


Any  replanting  due  to  a  natural  disaster 
will  be  considered  a  normal  husbandry 
practice  which  will  not  restart  the 
liability  period." 

The  regulations  at  30  CFR 
816.116(a)(1)  require  that  standards  for 
success  and  statistically  valid  sampling 
techniques  for  measuring  success  shall 
be  selected  by  the  regidatory  authority 
and  be  included  in  an  approved 
regulatory  program. 

In  support  of  the  proposed  new 
language.  North  Dakota  has  stated  that 
without  knowing  the  exact  nature  of  the 
natural  disaster  and  the  effect  that  it 
may  have  upon  the  profile  density 
standard,  it  is  impossible  to  develop 
modified  success  standards.  For 
example,  if  a  disease  has  eliminated  a 
certain  species,  it  may  be  possible  to 
either  replant  a  resistant  variety  of  the 
same  species  or  to  require  the  replanting 
of  an  entirely  new  species.  However,  if 
only  part  of  the  planting  is  lost,  then  it 
must  be  determined  for  each  case  what 
effect  has  occurred  and  the  possible 
remedies.  It  is  not  possible  to  spell  out 
in  detail  all  possible  scenarios  under 
which  some  sort  of  adjustment  may  be 
necessary.  The  State  also  added 
language  stating  that  any  replanting  due 
to  a  natvual  disaster  will  be  considered 
a  normal  husbandry  practice  that  will 
not  restart  the  revegetation  liability 
period. 

As  v«-itten,  North  Dakota's  proposal 
would  allow  it  to  modify  the  shelterbelt 
success  standards  if  a  natural  disaster 
has  affected  the  planting.  The  Federal 
regulations  require  that  success 
standards  be  included  in  the  approved 
program.  However,  OSM  concurs  with 
North  Dakota's  assessment  that  it  is  not 
possible  to  anticipate  all  possible 
scenarios  that  could  result  in  a  change 
to  the  shelterbelt  standard.  Because  of 
the  limited  acreage  of  shelterbelts  and 
the  goal  of  encouraging  their 
establishment  some  flexibility  is 
necessary.  OSM  also  notes  that  North 
Dakota  only  proposes  to  allow  a  change 
in  the  profile  density  success  standard, 
not  the  requirements  for  vigor, 
competition,  erosion  control,  or  species 
diversity,  seasonal  variety  and 
regenerative  capacity. 

North  Dakota  also  proposes  to  allow 
the  replanting  within  shelterbelts 
affected  by  natural  disasters  as  a  normal 
husbandry  practice.  Review  of  the  NRCS 
Conservation  Practice  Standards  for 
Windbreak/Shelterbelt  Establishment 
(Code  380)  and  Windbreak/Shelterbelt 
Renovation  (Code  650)  clearly  indicates 
that  replacement  of  dead  trees  and 
shrubs,  regardless  of  how  they  died, 
should  be  continued  imtil  the  barrier's 
function  is  restored.  As  such  the  State's 
proposal  to  allow  replanting  without 


restarting  the  liability  period  is  clearly 
a  normal  husbandry  practice  under  30 
CFR  816.116(c)(4). 

OSM  has  determined  that  the 
proposed  language  is  consistent  with 
and  no  less  effective  than  the 
requirements  of  30  CFR  816.116. 

6.  Section  D-H.  Fish  and  Wildlife 
Habitat 

North  Dakota  has  revised  this  section 
to  provide  more  flexibility  in  evaluating 
the  effectiveness  of  the  reestablished 
grassland  for  providing  wildlife  habitat. 
The  actual  cover  standard  is  unaffected. 
The  specific  height  requirement  is 
eliminated  in  favor  of  a  qualitative 
evaluation.  This  evaluation 
demonstrates  compliance  with  the 
Federal  requirement  to  establish  an 
effective  plant  community. 

North  Dakota  has  also  revised  the 
diversity  standard  for  grasslands  that  are 
used  for  Fish  and  Wildlife  habitat.  The 
revised  standard  requires  that  at  least 
60%  of  the  total  species  composition  be 
comprised  of  the  seeded  species.  This 
evaluation  demonstrates  compliance 
with  and  is  consistent  with  the  Federal 
requirement  to  establish  a  diverse  plant 
community. 

Finally,  North  Dakota  has  revised  its 
guidance  on  regenerative  capacity  to  be 
a  subjective  evaluation  rather  than  a 
quantitative  evaluation.  The  Federal 
regulations  require  establishment  of  a 
plant  community  capable  of  self- 
regeneration.  However,  no  quantitative 
evaluation  is  required.  North  Dakota's 
proposed  changes  are  consistent  with 
and  no  less  effective  than  the  Federal 
regulations  requiring  establishment  of  a 
plant  community  capable  of 
regeneration. 

The  proposed  changes  to  this  section 
are  consistent  with  and  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.111  and  816.116(b)(3). 

North  Dakota  has  revised  a  portion  of 
the  Annual  Crops  Fish  and  Wildlife 
Habitat  section  to  provide  some 
additional  flexibility.  The  changes 
eliminate  the  requirement  that  the  cover 
from  aimual  crop  be  approximately  10 
inches  in  height.  North  Dakota  proposes 
instead  to  focus  on  the  presence  of  an 
adequate  food  source  and  adequate 
cover  for  the  postmining  land  use.  This 
ensures  that  the  vegetative  ground  cover 
is  adequEtte  to  achieve  the  postmining 
land  use.  The  rule  continues  to  require 
that  erosion  be  adequately  controlled  to 
prevent  contribution  of  suspended 
solids  to  runoff.  North  Dakota's 
proposed  changes  are  consistent  with 
and  no  less  effective  than  the 
requirements  of  30  CFR  816.111  and 
816.116(b)(3)(iii),  which  require  that 
vegetative  ground  cover  shall  not  be  less 
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than  that  required  to  achieve  the 
approved  postmining  land  use. 

7.  Section  ni-C,  Sampling  Design 

I  North  Dakota  proposes  revising  the 
sampling  design  section.  Several  minor 
editorial  changes  have  been  made. 
However,  the  major  revisions  involve 
changes  to  the  method  for  determining 
adequate  sample  sizes  for  two 
populations  and  the  addition  of  a 
method  for  determining  adequate 
sample  sizes  for  stratified  sampling.  The 
change  to  the  two-sample  sample 
adequacy  equation  involves  simplifying 
the  calculation  of  the  variance  and  mean 
used  in  the  currently  approved  formula 
by  simply  using  the  data  from  the  area, 
either  reclaimed  or  reference,  that  has 
the  highest  variance  and  removing  the 
complexity  in  allocating  the  number  of 
samples  required  between  the  reclaimed 
area  and  the  reference  area. 

The  State  has  also  added  a  method  for 
calculating  sample  adequacy  for 
stratified  sampling.  The  proposed 
formula  allocates  the  minimiun  sample 
size  for  each  stratum  based  on  the  total 
number  of  samples  necessary  to 
adequately  sample  the  entire  area,  the 
area  of  each  stratum,  and  the  variance 
associated  with  the  stratum. 
,The  regulations  at  30  CFR 
816.116(a)(2)  require  that  standards  for 
success  shall  include  criteria 
representative  of  immined  lands  in  the 
area  Being  reclaimed  to  evaluate  the 
appropriate  vegetation  parameters  of 
ground  cover,  production,  or  stocking. 
Ground  cover,  production,  or  stocking 
shall  be  considered  equal  to  the 
approved  success  standard  when  they 
are  not  less  than  90  percent  of  the 
success  standard.  The  sampling 
techniques  for  measuring  success  shall 
use  a  90-percent  statistical  confidence 
interval  (i.e.,  one-sided  test  with  a  0.10 
alpha  error). 

OSM  has  reviewed  the  proposed 
changes  and  additions  and  determined 
that  these  proposed  methods  arc 
recognized  approaches  for  determining 
adequate  sample  sizes.  Use  of  either  of 
these  formulas,  as  appropriate,  ensures 
that  the  sampling  techniques  for 
measiuing  revegetation  success  use  a 
90-percent  statistical  confidence 
interval.  The  proposed  revisions  are 
consistent  with  and  no  less  effective 
than  the  Federal  regulations. 

8.  Section  III-D,  Methods  for  Measuring 
Productivity,  Cover,  and  Density 

North  Dakota  has  made  numerous 
revisions  throughout  this  section.  In 
general,  many  of  these  proposed 
revisions  are  for  clarification  and  do  not 
substantively  revise  this  section.  One 
significant  change  is  that  North  Dakota 


proposes  to  allow  the  use  of  combines 
equipped  with  the  global  positioning 
system  yield  monitoring  systems.  The 
docimient  provides  specific  guidance  on 
how  these  systems  can  be  used.  This 
includes  requiring  calibration  of  the 
yield  monitor  and  submission  of  that 
information  along  with  test  weight, 
moisting  content,  and  dockage  of  the 
crop.  If  the  yield  monitor  calibration 
does  not  correct  }rield  values  for  test 
weight  and  moisture  content,  these 
corrections  must  also  be  made  when 
reporting  yield  data  used  to  show 
reclamation  success.  OSM  has  reviewed 
this  proposed  method  and  determined 
that  it  is  a  statistically  valid  sampling 
technique.  The  State  has  also 
established  minimiun  sample  sizes  for 
evaluating  hay  production  using  both 
whole  field  and  partial  field  harvest. 
This  is  consistent  with  the  Federal 
regulations. 

OSM  has  determined  that  the 
proposed  changes  to  the  measiu^ments 
section  of  the  document  are  consistent 
with  and  no  less  effective  than  30  CFR 
816.116(a)(1)  and  (2). 

9.  Section  III-E,  Statistical  Analysis 

The  "Statistical  Analyses"  section  has 
been  rewritten  to  standardize  the 
symbols  used  in  the  equations.  Also, 
examples  have  been  added  on  how  to 
use  the  equations.  OSM  has  reviewed 
the  proposed  section,  which  also 
replaces  existing  Appendix  C,  Statistical 
Formulae  and  t  Distribution,  and 
determined  that  all  the  proposed 
statistical  equations  are  widely  used, 
correctly  and  appropriately. 

The  regulations  at  30  CFR 
816.116(a)(1)  require  that  standards  for 
success  and  statistically  valid  sampling 
techniques  for  measuring  success  shall 
be  selected  by  the  regulatory  authority 
and  included  in  an  approved  regulatory 
program.  The  regulations  at  30  CFR 
816.116(a)(2)  require  that  standards  for 
success  shall  include  criteria 
representative  of  immined  lands  in  the 
area  being  reclaimed  to  evaluate  the 
appropriate  vegetation  parameters  of 
ground  cover,  production,  or  stocking. 
Ground  cover,  production,  or  stocking 
shall  be  considered  equal  to  the 
approved  success  standard  when  they 
are  not  less  than  90  percent  of  the 
success  standard.  The  sampling 
techniques  for  measuring  success  shall 
use  a  90-percent  statistical  confidence 
interval  (i.e.,  one-sided  test  with  a  0.10 
alpha  error).  OSM  has  determined  that 
the  proposed  changes  to  this  section  are 
consistent  with  and  no  less  effective 
than  the  Federal  regulations  at  30  CFR 
816.116(a)(1)  and  (2). 


IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  in  the  February  11,  2003, 
Federal  Register  (68,  FR 
6842*   *   *  Administrative  Record  No. 
ND-GG-05),  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)Bnd 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  North  Dakota 
program  (Administrative  Record  No. 
ND-GG-03).  No  comments  were 
received. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
(ii).  we  are  required  to  get  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42U.S.C.  7401efseg.). 

None  of  the  revisions  that  North 
Dakota  proposed  to  make  in  this 
amendinent  pertains  to  an  or  water 
quality  standards.  Therefore,  we  did  not 
ask  EPA  to  concur  on  the  amendment. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Urider  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  December  9,  2002,  we 
requested  comments  on  North  Dakota's 
amendment  (Administrative  Record  No. 
ND-GG-03).  The  SHPO  responded  on 
December  16,  2002,  that  he  had  no 
comments  (Administrative  Record  No. 
ND-GG-04).  The  ACHP  did  not       ■ 
respond. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  North  Dakota's  November  21, 
2002,  amendment,  as  discussed  in: 
finding  A.  Minor  Revisions  to  North 
Dakota's  Revegetation  Document; 
finding  B.  Revisions  to  North  Dakota's 
Policy  Document  for  Consistency  with 
the  Previously-Approved  North  Dakota 
Regulatory  Program;  finding  C.1, 
Section  II-C  concerning  cropland; 
finding  C.2.  Section  II-D,  concerning 
native  grassland;  finding  C.3.  Section  II- 
E  concerning  tame  pastureland;  finding 
C.4,  Section  II-F  concerning  woodland 
success  standards;  finding  C.5,  Section 
II-G  concerning  shelterbelts;  finding 
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C.6,  Section  II-H  concerning  fish  and 
wildlife  habitat;  finding  C.7,  Section  III- 
C  concerning  sampling  design;  finding 
C.8,  Section  III-D  concerning  methods 
for  measuring  productivity,  cover,  and 
density;  and  finding  C.9,  Section  III-E 
concerning  statistical  analysis. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  Part  934,  which  codify  decisions 
concerning  the  North  Dakota  program. 
We  find  that  good  cause  exists  imder  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrates  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

Effect  ofOSM's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17  requires  that  any  change 
of  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  the 
oversight  of  the  North  Dakota  program, 
we  will  recognize  only  the  statutes, 
regulations  and  other  materials  we  have 
approved,  together  with  any  consistent 
implementing  policies,  directives  and 
other  materisds.  We  will  require  North 
Dakota  to  enforce  only  approved 
provisions.  » 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 
This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regxdatory 
programs  and  program  amendments 


because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  nde  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
piu-poses  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  Tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes. 
The  rule  does  not  involve  or  affect 
Indian  Tribes  in  any  way. 

Executive  Order  1321 1— Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  that  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 


of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act  ■ 

This  rule  does  not  require  an 
enviroiunental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2){C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  negulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  a.  does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
b.  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  and  c.  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 
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Unfunded  Mandates 

I  This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
thfl  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 


List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations,  Surface 
mining.  Underground  mining. 

Dated:  May  27,  2003. 
Allen  D.  iQein, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

m  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  934  is  ainended  as  set  forth 
below: 


PART  934— NORTH  DAKOTA 

■  1.  The  authority  citation  for  part  934 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  934.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  date  of  final 
pubhcation  to  read  as  follows: 

§  934.1 5    Approval  of  Nortti  Dakota 
regulatory  program  amendments 


Original  amendment 
submission  date 


Date  of  final  put>lication 


Citation/description 


November  21,  2002  July  7,  2003 


Standards  for  Evaluation  of  Revegetation  Success  and  Rec- 
ommended Procedures  for  Pre-  and  Pc^tmining  Vegetation 
Assessments: 

Section  It-C,  D,  E,  F,  G,  and  H; 

Section  lll-C,  D,  and  E 


(FR  Doc.  03-17079  Filed  7-3-03;  8:45  am) 

BILUNG  CODE  4310-05-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 

[PA-128-FOR] 

Pennsylvania  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  We  are  approving,  with 
certain  exceptions,  a  proposed 
amendment  to  the  Pennsylvania 
regulatory  program  (the  "Pennsylvania 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  Pennsylvania 
proposed  to  revise  its  program  regarding 
rules  related  to  the  criteria  and 
procediures  for  designating  areas  as 
unsuitable  for  siuface  mining. 
Pennsylvania  modified  these  rules  to  be 
consistent  with  the  corresponding 
Federal  regulations  and  SMCRA  and 
because  under  its  Regulatory  Basics 
Initiative,  Pennsylvania  considered  its 
former  regulations  to  be  imclear, 
unnecessary  or  more  stringent  than  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Acting  Director, 


Harrisbiu^  Field  Office,  telephone:  (717) 
782-4036,  e-mail:  griegei@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Pennsylvania  Program 

II.  Submission  of  the  Proposed  Amendment 
m.  OSM's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  30,  1982. 
You  can  find  background  information 
on  the  Pennsylvania  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  in  the  July  30, 1982,  Federal 
Register  (47  FR  33050).  You  can  also 
find  later  actions  concerning 
Pennsylvania's  program  and  program 
amendments  at  30  CFR  938.11,  938.12, 
938.15  and  938.16. 


n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  November  22. 1999, 
Pennsylvania  sent  us  an  amendment  to 
its  program  (Administrative  Record  No. 
PA  861.03)  under  SMCRA  (30  U.S.C. 
1201  et  seq.].  Pennsylvania  sent  the 
amendment  to  include  changes  made  at 
its  own  initiative.  The  provisions  of 
Title  25  of  the  Pennsylvania  Code  (Pa. 
Code)  that  Pennsylvania  proposed  to 
revise  were:  86.1  Definitions;  86.101 
Definition  of  terms;  86.102  Areas  where 
mining  is  prohibited  or  limited;  86.103 
Procedures;  86.121  Areas  designated 
unsuitable  for  mining;  86.123 
Procedures:  petitions;  86.124  Initial 
processing,  record  keeping  and 
notification  requirements;  86.125 
Hearing  requirements;  86.126  Decision; 
86.127  Data  base  inventory  system 
requirements;  86.128  PubUc 
information;  86.129  Coal  exploration; 
and  86.130  Areas  unsuitable  for  mining. 

We  annoimced  receipt  of  the 
proposed  amendment  in  the  December 
27,  1999,  Federal  Register  (64  FR 
72297).  In  the  same  document,  we 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  the  amendment's 
adequacy.  We  did  not  hold  a  public 
hearing  or  meeting  because  no  one 
requested  one.  The  pubhc  comment 
period  ended  on  January  26,  2000.  We 
received  comments  from  three  Federal 
agencies  and  one  State  agency.  The 
Federal  agencies  were  the  U.S. 
Department  of  Labor  (Mine  Safety  and 
Health  Administration),  New  Stanton 
and  Wilkes-Barre  offices  and  the  U.S. 
Environmental  Protection  Agency 
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(EPA),  Region  HI.  The  State  agency  was 
the  Pennsylvania  Historical  and 
Museum  Commission. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  with  the 
exception  as  noted  below.  Any  revisions 
that  we  do  not  specifically  discuss 
below  concern  nonsubstantive  wording 
or  editorial  changes. 


A.  Minor  Revisions  to  Pennsylvania's 
Rules 

Pennsylvania  proposed  minor 
changes  to  the  following  previously 
approved  rules. 

Pennsylvania  is  adding  the  metric 
measurement  equivalent  to  the  standard 
measurements  found  at  sections 
86.101(8),  (8){ii).  (10).  (11).  and  (12); 
86.103(c)  and  throughout  various 
subsections  of  86.130(b).  We  find  that 
adding  the  metric  equivalent  will  not 
render  these  regulations  inconsistent 
with  the  Federal  regulations. 

Pennsylvania  is  deleting  the 
references  to  the  Bureau  of  Mining  and 
Reclamation  at  sections  86.123(c)  and 
86.124(d)  and  replacing  that  phrase  with 
the  word  "Department"  which  is  a 


reference  to  the  Pennsylvania 
Department  of  Enviroimiental  Protection 
(PADEP).  These  changes  are  not 
inconsistent  with  the  Federal  rules 
because  it  clarifies  the  role  of  PADEP, 
which  is  the  State  regulatory  authority 
that  implements  the  coal  mining 
program  in  Pennsylvania.  We  are 
approving  these  changes. 

B.  Revisions  to  Pennsylvania's  Rules 
That  Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Pennsylvania  proposed  revisions  to 
the  following  rules  containing  language 
that  is  the  same  or  similar  to  the 
corresponding  sections  of  the  Federal 
regulations. 


Pennsylvania  mle  citation 

25  Pa.  Code  86.1   Definitions  'Valid  existing 
rights". 

25  Pa.  Code  86.101  Definitions  "fragile  lands " 


25  Pa.  Code  86.101  Definitions  "historic  lands" 


25  Pa.  Code  86.101  Definitions  "public  build- 
ing". 

25  Pa.  Code  86.101  Definitions  "public  park"  ... 


25  Pa.  Code  86.101  Definitions  "renewable  re- 
source lands". 

25  Pa.  Code  86.101  Definitions  "significant  rec- 
reational value,  timber,  economic  or  other 
values  incompatible  with  surface  mining  oper- 
ations". 

25  Pa.  Code  86.102(1) 


Conresponding  Federal  regulation 


25  Pa.  Code  86.102(3) 

25  Pa.  Code  86.102(9)  through  (9)(iii) 


25  Pa,  Code  86.103(d) 

25  Pa.  Code  86.103(e),  (e)(2)(i)  and  (ii) 

25  Pa.  Code  86.121(1)  through  (3) 


25  Pa.  Code  86.123(c)(5) 
25  Pa.  Code  86.124(c)  .... 


25  Pa.  Code  86.125(c) 
25  Pa.  Code  86.127(b) 


30  CFR  761.5*. 
30  CFR  762.5  ... 
30  CFR  762.5  ... 
30  CFR  761.5  ... 
30  CFR  761.5  ... 
30  CFR  762.5  ... 
30  CFR  761.5  ... 


30  CFR  761.11(a)(1)-(6)  

30  CFR  761.11(c)  

30  CFR  761.11(e)  and  761.15(b),  surface  coal 

30  CFR  761.15(b)  

30  CFR  761.17(d)(1)  through  (d)(1)(iii)  

30  CFR  762.13  (a)  through  (c)  


30  CFR  764.13(a) 
30  CFR  764.15(c) 

30  CFR  764.17(a) 
30  CFR  764.21(b) 


Topic 


Definition  used  as  part  of 

cedures  for  designating 

surface  mining. 
Definition  used  as  part  of 

cedures  for  designating 

surface  mining. 
Definition  used  as  part  of 

cedures  for  designating 

surface  mining. 
Definition  used  as  part  of 

cedures  for  designating 

surface  mining. 
Definition  used  as  part  of 

cedures  for  designating 

surtace  mining. 
Definition  used  as  part  of 

cedures  for  designating 

surface  mining. 
Definition  used  as  part  of 

cedures  for  designating 

surface  mining. 


the  criteria  and  pro- 
areas  unsuitable  for 

the  criteria  and  pro- 
areas  unsuitable  for 

the  criteria  and  prtf- 
areas  unsuitable  for 

the  criteria  and  pro- 
areas  unsuitable  for 

the  criteria  and  pro- 
areas  unsuitable  for 

the  criteria  and  pro- 
areas  unsuitable  for 

the  criteria  and  pro- 
areas  unsuitable  for 


Areas  where  surface  coal  mining  operations 
are  prohibited  or  limited. 

Areas  where  surface  coal  mining  operations 
are  prohibited  or  limited. 

Areas  where  (c)  and  (d)  mining  operations  are 
prohibited  or  limited. 

Procedures 

Regulatory  authority  obligations  at  the  time  of 
permit  application  review. 

Areas  exempt  from  designation  as  unsuitable 
for  surface  mining  operations. 

Right  to  petition 

Initial  processing,  record  keeping,  and  notifi- 
cation requirements. 

Burden  of  Persuasion. 

Database  and  inventory  system  requirements. 


Because  these  proposed  rules  contain 
language  that  is  the  seune  as  or  similar 
to  the  corresponding  Federal 
regulations,  we  find  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations. 

Permsylvania  is  also  modifying  the 
following  definitions  foimd  at  25  Pa. 
Code  86.101  by  deleting  some  existing 
language  and  adding  language:  fragile 


lands,  historic  lands,  public  building, 
public  park  and  renewable  resource 
lands  and  deleting  existing  86.121(a) 
and  (b).  Since  the  added  language  to 
these  definitions  or  the  new  sections  to 
86.121(1)  through  (3)  are  substantively 
identical  to  the  Federal  rules,  we  find 
that  the  deletions  do  not  render  the 
Pennsylvania  program  inconsistent  with 
SMCRA  or  the  Federal  regulations. 


25  Pa.  Code  86.1  Definition  of  Valid 
Existing  Rights.  Pennsylvania  is  deleting 
its  existing  definition  of  "Valid  Existing 
Rights"  which  stated: 

Valid  Existing  Rights — Includes  the 
following: 

(i)  Except  for  haul  roads  and  activities 
enumerated  in  subparagraph  (iii),  property 
rights  in  existence  on  August  3, 1977,  that 
were  created  by  a  legally  binding 
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cbnveyance,  lease,  deed,  contract  or  other 
document  which  authorizes  the  applicant  to 
produce  minerals  by  a  surface  mining 
operation.  The  person  proposing  to  conduct 
surface  mining  operations  on  the  lands  shall 
hold  current  State  and  Federal  permits 
necessary  to  conduct  the  operations  on  those 
lands  and  either  have  held  those  permits  on 
August  3, 1977,  or  had  made  by  that  date  a 
complete  application  for  the  permits, 
variances  and  approvals  required  by  the 
Department, 
(ii)  For  haul  roads,  the  term  includes: 
(a)  A  recorded  right-of-way,  recorded 
easement,  or  a  permit  for  a  haul  road 
recorded  as  of  August  3, 1977. 

fb)  Another  road  in  existence  as  of  August 
3,1977. 

(iii)  Coal  preparation  activities,  and  their 
associated  haul  roads,  which  were  not 
subject  to  this  chapter  and  Chapters  87-90 
prior  to  August  25, 1989,  were  in  existence 
on  or  before  July  6, 1984,  and  were  operating 
in  compliance  with  applicable  laws  prior  to 
that  date. 

|iv)  Interpretation  of  the  terms  of  the 
document  relied  upon  to  establish  valid 
existing  rights  shall  be  based  upon  the  usage 
and  custom  at  the  time  and  place  where  it 
came  into  existence,  and  upon  a  showing  by 
the  applicant  that  the  parties  to  the  document 
actually  contemplated  a  right  to  conduct  the 
same  underground  or  surface  mining 
activities  for  which  the  applicant  claims  a 
valid  existing  right  and  that  the  document 
hag  been  signed  by  the  surface  owner. 

(v)  The  term  does  not  include  the  mere 
expectation  of  a  right  to  conduct  surface 
mining  operations  or  the  right  to  conduct 
underground  coal  mining. 

Pennsylvania  is  proposing  the 
foDowing  language  as  its  new  definition: 
"Rights  which  exist  under  the  definition 
of  "valid  existing  rights"  in  30  CFR 
Section  761.5  (relating  to  areas 
unsuitable  for  mining)."  Pennsylvania 
stated  in  the  Pennsylvania  Bulletin  (Pa. 
Bull.)  that  this  "change  will  conform  the 
Commonwealth's  regulations  to  the 
[Pennsylvania]  statutes  (52  P.S.  1396.4e, 
52  P.S.  30.56a,  and  35  P.S.  691.315]  and 
will  make  it  unnecessary  for  the 
Commonwealth  to  change  its  definition 
if  the  Federal  definition  is  changed."  29 
Pa.  Bull.  5289,  5292  (October  9,  1999). 
Accordingly,  we  find  that  since 
Pennsylvania  is  effectively 
incorporating  OSM's  definition  of  valid 
existing  rights  and  will  change  its 
implementation  of  its  definition  if  the 
Federal  definition  should  change,  the 
Pennsylvania  definition  is  no  less 
effective  than  the  Federal  regulation  at 
30  CFR  761.5. 

25  Pa.  Code  86.124(a)(2). 
Pennsylvania  amended  this  section  by 
adding  thesentence,  "A  frivolous 
petition  is  one  in  which  the  allegations 
of  harm  lack  serious  merit."  This 
language  is  identical  to  the  language 
describing  a  firivolous  petition  in  the 
Federal  regulations  at  30  CFR 


764.15(a)(3).  Because  the  language  is  the 
same  as  in  the  Federal  regulations,  we 
find  it  no  less  effective  and  we  are 
approving  it. 

25  Pa.  Code  86.129.  This  section 
provides  the  reqtiirements  for 
conducting  coal  exploration  on  areas 
designated  as  unsuitable  for  surface 
mining  operations.  The  section  will 
allow  coal  exploration  on  areas 
designated  as  unsuitable  for  surface 
mining  operations  if  the  following 
provisions  of  subsections  (b)(1)  and  (2) 
are  met: 


(b)  Coal  exploration  may  be  conducted  on 
an  area  designated  as  unsuitable  for  surface 
mining  operations  in  accordance  with  this 
chapter  if  the  following  apply: 

(1)  The  exploration  is  consistent  with  the 
designation. 

(2)  The  exploration  will  be  conducted  to 
preserve  and  protect  the  applicable  values 
and  uses  of  the  area  under  Subchapter  E 
(relating  to  coal  exploration)  and  the 
Department  has  issued  written  approval  for 
the  exploration. 
***** 

In  amending  this  section, 
Pennsylvania  dropped  a  requirement  in 
subsection  (b)(2)  that  it  would  not  grant 
approval  for  coal  exploration  unless  the 
person  seeking  the  approval  has 
described  the  natiue  and  extent  of  the 
proposed  operation,  and  has  described 
in  detail  the  measures  to  be  employed 
to  prevent  adverse  effects.  Even  though 
Pennsylvania  dropped  this  requirement, 
25  Pa.  Code  86.129  remains  no  less 
effective  than  the  corresponding  Federal 
regulation  at  30  CFR  762.15  because  of 
its  reference  to  25  Pa.  Code  Subchapter 
E.  Under  Subchapter  E,  25  Pa.  Code 
86.133(f)  provides  that: 

***** 

(f)  Coal  exploration  on  lands  where  a 
petition  to  declare  an  area  unsuitable  for 
mining  has  been  received  by  the  Department 
or  on  lands  designated  unsuitable  for  mining 
shall  by  conducted  only  after  written 
approval  is  granted  by  the  Department.  The 
Department  may  prescribe  conditions  and 
requirements  necessary  to  preserve  the 
values  sought  to  be  protected  in  the  petition 
before  approving  coal  exploration  in  these 
areas.  The  exploration  activities  shall  be 
conducted  in  accordance  with  §  86.129 
(relating  to  coal  exploration)  to  insure  that 
the  exploration  activity  does  not  interfere 
with  a  value  for  which  the  area  has  been 
designated  unsuitable  for  mining. 
***** 

Taken  together,  the  provisions  of  25 
Pa.  Code  86.133(f)  and  25  Pa.  Code 
86.129  provide  the  same  level  of 
protection  as  the  Federal  regulations  at 
30  CFR  762.15  regarding  coal 
exploration  on  lands  unsuitable  for 
surface  coal  mining.  The  Federal 


regulations  require  approval  under  the 
State's  equivalent  to  the  Federal  coal 
exploration  regulations  at  30  CFR  part 
772  to  ensure  that  the  exploration  does 
tot  interfere  with  any  value  for  which 
the  area  has  been  designated  imsuitable 
for  siuface  coal  mining.  We  find  it  no 
less  effective  than  the  Federal  rule  and 
we  are  approving  the  change  to  this 
section. 

C.  Revisions  to  Pennsylvania's  Rules 
That  Are  Not  the  Same  as  the 
Corresponding  Provision  of  the  Federal 
Regulations 

25  Pa.  Code  86.101  Definitions.  The 
definition  of  "surface  mining 
operations"  has  been  modified  by 
deleting  the  following  phrase  at  the  end 
of  the  definition:  "*  *  *  and  activities 
involved  in  or  related  to  underground 
coal  mining  which  are  conducted  on  the 
surface  of  the  land,  produce  changes  in 
the  land  stuface,  or  disttu-bs  the  surface, 
air  or  water  resources  of  the  area."  The 
definition  now  reads: 

The  extraction  of  coal  from  the  earth  or 
from  waste  or  stock  piles  or  from  pits  or 
banks  by  removing  the  strata  or  material 
which  overlies  or  is  above  or  between  them 
or  otherwise  exposing  and  retrieving  them 
from  the  surface,  including,  but  not  limited 
to,  strip  and  auger  mining,  dredging, 
quarrying  and  leaching  and  surface  activity 
connected  with  surface  or  underground  coal 
mining,  including,  but  not  limited  to, 
exploration,  site  preparation,  entry,  tunnel, 
slope,  drift,  shaft  and  borehole  drilling  and 
construction  and  activities  related  thereto, 
coal  refuse  disposal,  coal  processing  and 
preparation  facilities. 

This  definition  only  applies  to 
subchapter  D  of  25  Pa.  Code  Chapter  86 
and  was  revised  to  eliminate  the 
inconsistency  between  Permsylvania's 
definition  and  our  interpretative 
rulemaking  on  activities  applicable  to 
section  522(e)  of  SMCRA.  29  Pa.  Bull. 
5289.  5290  (October  9,  1999).  Our 
interpretative  rule  found  at  30  CFR 
761.200(a)  states  "[s]ubsidence  due  to 
underground  coal  mining  is  not 
included  in  the  definition  of  surface 
coal  mining  operations  under  section 
701(28)  of  the  Act  and  700.5  of  this 
chapter  and  therefore  is  not  prohibited 
in  areas  protected  imder  section  522(e) 
of  the  Act."  In  the  preamble  to  the 
interpretative  rule  we  noted  that  "we 
interpret  the  definition  of  "surface  coal 
mining  operations"  at  SMCRA  section 
701(28)(A)  and  in  the  analogous  portion 
of  the  existing  rules  at  30  CFR  700.5  not 
to  include  subsidence,  and  to  include 
only:  (1)  Activities  on  the  siuface  of 
lands  in  connection  with  a  surface  coal 
mine;  and  (2)  Activities  subject  to 
section  516,  conducted  on  the  siuface  of 
lands  in  connection  with  surface 


40150 


Federal  Register / Vol.  68,  No.  129 /Monday,  July  7,  2003 /Rules  and  Regulations 


operations  and  surface  impacts  incident 
to  an  underground  coal  mine,  the 
products  of  which  enter  commerce  or 
the  operations  of  which  directly  or 
indirectly  affect  interstate  commerce." 
(64  FR  70838.  70844  (12/17/99)). 

Even  though  Pennsylvania's  revised 
definition  of  surface  mining  operations 
removes  the  inclusion  of  activities 
involved  in  or  related  to  underground 
mining  it  still  includes  surface  activity 
connected  with  imderground  mining.  In 
the  Pennsylvania  Bulletin,  Pennsylvania 
states  "[i]n  the  definition  of  "surface 
nCning  operations,"  the  reference  to 
activities  related  to  underground  coal 
mining  that  affect  the  land  surface  has 
been  deleted  to  clarify  that  surface 
mining  operations  do  not  include  any 
surface  effects  of  imderground  mining 
resulting  from  activities  that  were 
conducted  beneath  the  land  surface."  29 
Pa.  Bull.  5292.  Pennsylvania  maintains 
that  its  rulemaking  "is  consistent  with 
Federal  requirements  and  that  it 
addresses  die  difference  between  the 
physical  characteristics  of  mining 
activities  conducted  on  the  surface  as 
opposed  to  underground."  Id. 
Accordingly,  we  are  approving  the 
deletion  of  this  language  with  the 
imderstanding  that  Pennsylvania  will 
implement  the  definition  of  "surface 
mining  operations"  in  the  same  manner 
as  contemplated  by  30  CER  761.200(a) 
and  find  the  deletion  not  inconsistent 
with  the  Federal  regidations. 

25  Pa.  Code  86.102(11).  This  section 
provides  that  surface  mining  operations 
are  not  permitted  within  100  feet  of  a 
cemetery  unless  there  is  valid  existing 
rights.  In  addition  to  this  existing 
restriction,  Pennsylvania  is  adding  that 
cemeteries  may  be  relocated  under  9 
P.S.  41-r52.  The  Federal  coimterpart  at 
30  CFR  761.11(g),  also  states  that  mining 
cannot  occur  within  100  feet  of  a 
cemetery  unless  there  is  valid  existing 
rights  and  unless  the  cemetery  is 
relocated  in  accordance  with  all 
applicable  laws  and  regulations. 
Pennsylvania's  added  language  is 
consistent  with  the  Federal  regulation 
because  it  allows  for  the  relocation  of  a 
cemetery  and  we  are  approving  the 
change. 

25  Pa.  Code  86.124(f)  Procedures: 
Hearing  requirements.  This  section 
provides  that  the  Department  will 
prepare  a  recommendation  on  each 
complete  petition  received  under  this 
section  and  submit  it  to  the 
Environmental  Quality  Board  (EQB) 
within  12  months  of  receipt  of  the 
complete  petition.  This  section  could  be 
viewed  as  less  effective  than  the  Federal 
regulations  at  30  CFR  764.19(b)  which 
require  that,  "a  final  written  decision 
shall  be  issued  by  the  regulatory 


authority,  including  a  statement  of  the 
reasons,  within  60  days  of  completion  of 
the  public  hearing,  or,  if  no  public 
hearing  is  held,  then  within  12  months 
after  receipt  of  the  complete  petition. 
However,  the  enabling  legislation  for 
this  section  of  the  Pennsylvania 
regulations  is  located  within 
Pennsylvania's  SMCRA,  at  52  P.S. 
section  1396.4e(f)  which  states,  "Within 
ten  (10)  months  after  receipt  of  the 
petition,  the  Department  shall  hold  a 
public  hearing  *   *   *  within  sixty  (60) 
days  after  such  hearing,  the  Department 
shall  issue  and  furnish  the  petitioners 
and  any  other  party  to  the  hearing,  a 
written  decision  regarding  the  petition 
and  the  reasons  therefore."  This 
language  has  been  previously 
determined  to  be  consistent  with,  and 
no  less  effective  than,  SMCRA  and  the 
Federal  regulations.  With  the 
Pennsylvania  statutory  language 
Consistent  with  Federal  law  and 
regulations,  we  are  not  approving  the 
revision  in  regxUations  to  the  extent  that 
it  could  be  interpreted  as  inconsistent 
with  the  enabling  Pennsylvania  statute 
and  less  stringent  than  SMCRA  and  the 
implementing  regulations.  We  expect 
that  Pennsylvania  will  continue  to 
process  imsuitability  petitions  in  a 
manner  consistent  with  State  law. 

25  Pa.  Code  86.125  Procedures: 
Hearing  requirements.  Pennsylvania 
deleted  the  requirement  at  subsection 
(b)  for  a  verbatim  transcript  of  the 
petition  hearing  and  moved  the 
requirement  to  subsection  (d).  These 
changes  are  consistent  with  the  Federal 
rule  at  30  CFR  764.17(a)  which  requires 
a  record  of  the  petition  hearing  to  be 
made  and  preserved  according  to  State 
law. 

Pennsylvania  revised  subsection  (e) 
(reniunbered  from  (b)  to  (e)]  to  provide 
that  PADEP  will  give  notice  of  the 
hearing  by  first-class  mail  and  also 
revised  subsection  (e)(3)  to  indicate  the 
notice  is  to  be  sent  to  persons  known  to 
PADEP  to  have  an  ownership  or  other 
interest  in  the  area  covered  by  the 
petition.  This  is  no  less  effective  than 
the  Federal  regulations  at  30  CFR 
764.17(b)(2)  which  requires  notice  of  the 
hearing  to  property  owners  by  first  class 
mail.  Pennsylvania  deleted  the  first 
class  mail  notification  requirement  of 
(e)(4)  to  the  petitioner  and  intervenors 
and  added  subsection  (f),  which 
requires  that  notice  of  the  hearing  by 
certified  mail  shall  be  given  to  the 
petitioner  and  intervenors.  These 
changes  are  no  less  effective  than  the 
Federal  rules. 

At  subsections  (g)  and  (h), 
Pennsylvania  is  changing  some  of  the 
hearing  responsibilities  from  the  EQB  to 
PADEP.  Pennsylvania  is  also  making 


editorial  changes  at  subsections  (i)  and 
(k).  All  of  these  changes  do  not  render 
the  Pennsylvania  regulations 
inconsistent  vtrith  the  Federal 
regulations  and  we  approving  the 
changes. 

Subsection  (j)  was  revised  to  read  as 
follows: 


(j)  Within  60  days  of  the  close  of  the  public 
comment  period,  the  Department  will 
prepare  a  recommendation  to  the  EQB, 
including  a  statement  of  the  reasons  for  the 
recommendation  and  provide  written  notice 
of  its  recommendation  to  the  petitioners  and 
intervenors. 


For  a  full  discussion  of  our  finding  on 
the  time  frames  for  providing  a  written 
notice  to  petitioners  and  intervenors, 
see  the  discussion  under  25  Pa.  Code 
86.124(f)  above.  Section  86.125(j)  is  not 
approved  to  the  same  extent  that  25  Pa. 
Code  86.124(f)  is  not  approved. 

25  Pa.  Code  86.126  Procedures: 
Decision.  Subsections  (b)  and  (b)(1) 
were  revised  and  subsection  (b)(2)  was 
added.  These  sections  now  read: 

(b)  The  EQB  will  promptly  send  the 
decision  by  certified  mail  to  the  petitioner, 
intervenors  and  to  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 

(1)  If  the  decision  is  to  designate  an  area 
as  unsuitable  for  surface  mining  operations, 
the  EQB  will  deposit  and  publish  its  decision 
as  a  regulation  in  the  manner  required  by  the 
Regulatory  Review  Act  (71  P.  S.  sections 
745.1—745.15);  the  act  of  July  31.  1968  (P.  L. 
769,  No.  240)  (45  P.  S.  sections  1102,  1201— 
1208  and  1602)  known  as  the  Commonwealth 
Documents  Law  and  45  Pa.C.S.  Part  I 
(relating  to  publication  and  effectiveness  of 
Commonwealth  documents). 

(2)  If  the  decision  is  not  to  designate  an 
area  as  unsuitable  for  surface  mining 
operations,  the  EQB  will  publish  its  decision 
in  the  Pennsylvania  Bulletin  within  30  days. 

In  25  Pa.  Code  86.126(b), 
Pennsylvania  deleted  the  following 
provision:  "A  final  written  decision  in 
the  form  of  a  regulation  will  he  issued 
by  the  EQB  within  60  days  following  the 
public  hearing,  including  a  statement  of 
reasons  for  the  decision."  We  are 
approving  this  deletion  because  of  the 
finding  we  made  with  regard  to  issuance 
of  final  decisions  in  25  Pa.  Code 
86.124(f)  above.  As  we  noted  in  25  Pa. 
Code  86.124(f),  we  expect  that 
Pennsylvania  will  continue  to  process 
unsuitability  petitions  in  a  maimer 
consistent  with  State  law. 

The  changes  to  these  subsections 
specify  who  will  be  sent  the  decision, 
the  appropriate  dociiments  where  EQB's 
decisions  are  to  be  published  and  under 
what  authority.  The  Federal  rule  at 
764.19(b)  requires  that  the  final  written 
decision  shall  be  sent  by  certified  mail 
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to  the  petitioner,  interveners  and  by 
regular  mail  to  all  other  persons 
involved  in  the  proceeding.  OSM  was 
concerned  that  Pennsylvania's 
regulation  failed  to  provide  notification 
of  the  decision  by  regular  mail  to  all 
other  persons  involved  in  the 
proceeding.  In  a  letter  dated  February 
13,  2002  (Administrative  Record  No.  PA 
861.10),  Pennsylvania  noted  that  the 
Pennsylvania  Regulatory  Review  Act  (71 
P.S.  745.1  et  seq.  required  notification  to 
all  interested  parties.  See,  71  P.S. 
745.5a.  Accordingly,  we  find  that  the 
inclusion  of  this  information  does  not 
make  Pennsylvania's  program 
inconsistent  with  the  Federal 
regulations  at  30  CFR  764.19(b)  and  we 
are  approving  it. 

D.  Revisions  to  Pennsylvania's  Rules 
With  No  Corresponding  Federal 
Regulations 

^5  Pa.  Code  86.102(4).  Subsection  (4) 
was  modified  by  inserting  the  phrase, 
"the  Department  of  Conservation  and 
Natiual  Resoiuces  and"  before  the 
words,  "the  Department."  The  section 
now  reads:  "On  lands  within  the  State 
park  system.  Surface  mining  activities 
may  be  permitted  if  the  Department  of 
Conservation  and  Natural  Resources  and 
the  Department  find  that  significant 
land  and  water  conservation  benefits 
will  result  when  remining  of  previously 
mined  land  is  proposed." 

The  Department  of  Conservation  and 
Natural  Resources  is  now  included  in 
the  decision  on  whether  mining  will  be 
prohibited  on  certain  State  lands.  There 
is  no  Federal  counterpart  to  this 
subsection.  We  find  that  this  addition 
does  not  make  this  rule  inconsistent 
with  the  Federal  regulations. 

25  Pa.  Code  86.102(5)  was  modified 
by  inserting  the,  "  *  *  *  Department  of 
Conservation  and  Natxu-al  Resoim:es  and 
the*   *   *"  before  the  word, 
"Department."  This  section  now  reads: 
***** 

(5)  On  lands  within  State  forest  picnic 
areas,  State  forest  natural  areas  and  State 
fonest  wild  areas.  Surface  mining  operations 
may  be  permitted  on  State  forestlands  other 
than  picnic  areas,  natural  areas  and  wild 
areas,  if  the  Department  of  Conservation  and 
Natural  Resources  and  the  Department  find 
that  one  or  more  of  the  following  apply: 

(i)  There  will  be  no  significant  adverse 
impact  to  natural  resources,  including 
timber,  water,  wildlife,  recreational  and 
aesthetic  values. 

(ii)  Significant  land  and  water  conservation 
benefits  will  resuh  when  remining  of 
previously  mined  lands  is  proposed.     - 
***** 

The  Department  of  Conservation  and 
.,  Natural  Resources  is  now  included  in 
the  decision  on  whether  mining  will  be 
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prohibited  on  certain  State  lands.  There 
is  no  Federal  counterpart  to  this 
subsection.  We  find  that  this  addition 
does  not  make  this  rule  inconsistent 
with  the  Federal  regulations. 

25  Pa.  Code  86. 1 30    Areas  designated 
as  unsuitable  for  mining.  Pennsylvania 
corrected  two  regulatory  references  in 
this  section  by  adding  the  description  of 
that  reference. 

Section  86.130  is  the  section  where 
Pennsylvania  publishes  the  results  of 
EQB's  decisions  designating  areas  as 
unsuitable  for  all  or  certain  types  of 
surface  mining  operations.  There  are  no 
comparable  provisions  in  the  Federal 
regulations  requiring  publication  of  the 
designations.  Publication  will  insure 
that  the  designations  are  available  for  all 
interested  persons  to  review.  As  a  result, 
we  find  that  this  section  is  not 
inconsistent  with  the  Federal 
regulations  and  we  are  approving  it. 

IV.  Summary  and  Disposition  of 
Comments 


Public  Comments 

We  asked  for  public  comments  on  tke 
amendment  (Achninistrative  Record  No. 
PA  861.03),  but  we  did  not  receive  any. 

Federal  Agency  Comments 

.     Under  30  CFR  732.17(h)(ll){i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Pennsylvania 
program  (Administrative  Record  No.  PA 
861.04).  The  Department  of  Labor,  Mine 
Safety  and  Health  Administration 
(MSHA),  New  Stanton  Office,  provided 
comments  by  letter  dated  December  17, 
1999  (Administrative  Record  No.  PA 
861.07).  The  comments  included  one 
substantive  comment  that  requested 
changing  the  reference  in  the  Federal 
regulations  to  the  definition  of  "Valid 
Existing  Rights"  (VER)  to  actually  insert 
the  language  redefining  VER. 

We  have  considered  this  comment 
and  believe  that  requiring  Pennsylvania 
to  delete  the  reference  to  30  CFR  and 
inserting  the  language  does  not  have  any 
effect  on  the  proposed  revision  to  the 
Pennsylvania  program.  Therefore,  we 
will  not  request  Pennsylvania  to  change 
this  reference. 

By  letter  dated  December  6, 1999, 
(Administrative  Record  No.  PA  861.05) 
MSHA's  Wilkes-Barre  office,  stated  that 
nothing  conflicted  with  existing  MSHA 
regulations. 

Environmental  Protection  Agency  (EPA) 
Comments 

Under  30  CFR  732.1 7(h)(ll)(i)  we 
requested  comments  on  the  amendment 
from  EPA  (Adminisfrative  Record  No. 


PA  861.04).  EPA  responded  on 
December  15, 1999,  that  the 
amendments  appeared  to  comply  with 
the  Clean  Water  Act  (Administrative 
Record  No.  PA  861.06). 

The  Pennsylvania  Historical  and 
Museum  Commission  (PHMC) 

PHMC  submitted  comments  by  letter 
dated  February  26,  1999  (Administrative 
Record  No.  PA  861.01)  with  a  follow  up 
letter  dated  December  7,  1999 
(Administrative  Record  No.  PA  861.09) 
resubmitting  their  earlier  comments. 
The  comments  submitted  include: 

1.  The  proposed  change  in  the 
definition  of  a  completed  application  at 
25  Pa.  Code  86.1  weakens 
Pennsylvania's  requirements  by  only 
requiring  an  applicant  for  a  permit 
application  to  complete  forms 
addressing  each  requirement  of  the 
application  instead  of  "demonstrating 
compliance  with  applicable  statutes  and 
regulations." 

We  have  determined  that  the 
comment  addresses  an  issue  that  is  not 
in  this  program  amendment.  Since  it  is 
outside  the  scope  of  the  amendment,  we 
are  not  required  to  address  this 
comment. 

2.  The  revision  to  the  definition  of 
valid  existing  rights  in  25  Pa.  Code  86.1 
deletes  nearly  all  descriptions  of  what 
are  valid  rights  for  people  and  agencies 
and  replaces  them  with  a  line  indicating 
that  valid  existing  rights  are  rights 
which  exist  under  the  definition  of  valid 
existing  rights  in  30  CFR  761.5.  PHMC 
wants  to  retain  the  old  definition,  or 
repeat  verbatim,  the  Federal  definition 
so  the  rights  of  the  people  or  agencies 
are  clear. 

PHMC  is  correct  in  noting  the  change. 
However,  OSM's  standard  for  review  of 
amendments  to  State  program 
regulations  are  whether  the  regidations 
are  no  less  effective  than  the 
corresponding  Federal  regulations  in    - 
meeting  the  requirements  of  SMCRA 
(see  30  CFR  730.5).  Pennsylvania's 
inclusion  of  the  reference  to  the  Federal 
regulations  in  the  definition  of  valid 
existing  rights  makes  it  no  less  effective 
than  the  Federal  regulations  because  it 
now  includes  all  rights  as  protected  by 
Federal  regulation. 

3.  The  change  to  the  definition  of 
fragile  lands  in  25  Pa.  Code  86.101  adds 
the  stipulation  that  the  damage  to  these 
properties  be  significant.  This  is 
inconsistent  with  Federal  Section  106 
statutes,  which  applies  when  there  is  an 
impact  to  cultiual  resources.  Also  the 
deletion  of  language  that  provides 
protection  to  buffer  areas  siuroimding 
fragile  lands  is  unacceptable. 

AS  with  Pennsylvama's  change  to  the 
definition  of  valid  existing  rights,  the 
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change  in  definition  to  fragile  lands  is 
based  on  the  Federal  definition  of  fragile 
lands  at  30  CFR  762.5.  The  Federal 
definition  also  describes  areas  that 
could  be  significantly  damaged  by 
surface  coal  mining  operations.  We  have 
found  that  Pennsylvania's  definition  of 
fragile  lands  is  no  less  effective  than  the 
Federal  definition.  As  for  the  deletion  of 
the  buffer  zone  provisions  of 
Pennsylvania's  definition,  there  is  no 
such  similar  provision  in  the  Federal 
regulations.  As  a  result,  we  cannot 
require  Pennsylvania  to  retain  the  buffer 
zone  protections  because  its  deletion 
will  not  make  Pennsylvania's  program 
less  effective  than  Federal  regulations. 

4.  The  revision  to  the  definition  of 
historic  lands  should  include  additional 
examples  of  what  constitutes  historic 
lands  to  include  "historic  or  cultural 
districts  and  paleontological  sites"  at  25 
Pa.  Code  86.101. 

We  have  considered  this  comment 
and  find  that  the  definition  is 
substantively  identical  to,  and  no  less 
effective  than,  the  Federal  definition  of 
"historic  lands"  found  at  30  CFR  762.5. 

5.  The  proposed  revision  to  the 
definition  of  siuface  mining  operation  at 
25  Pa.  Code  86.101  deletes  references  to 
siuface  impacts  by  underground  mining, 
which  is  not  consistent  with  SMCRA  or 
the  Federal  regulations. 

As  stated  in  our  findings,  we 
promulgated  a  rule  on  December  17, 
1999,  at  30  CFR  761.200(a),  concerning 
oiu-  interpretation  of  the  definition  of 
surface  coal  mining  operations.  Please 
refer  to  that  finding  for  further 
discussion  of  the  interpretative  rule  and 
its  application.  As  previously  discussed, 
we  are  approving  the  deletion  ofthe 
language  with  the  understanding  that 
Pennsylvania  will  implement  the 
definition  of  "surface  mining 
operations"  in  the  same  manner  as 
contemplated  by  30  CFR  761.200(a). 

6.  The  deletion  ofthe  words  "on  or 
eligible  for  inclusion"  to  the  National 
Register  of  Historic  Places  at  25  Pa. 
Code  86.102(3),  so  that  only  sites 
included  on  the  National  Register  are 
protected  from  mining,  conflicts  with 
Section  106  of  the  National  Historic 
Preservation  Act  and  36  CFR  800.2. 

The  Federal  rule  at  30  CFR  761.11(c) 
does  not  prohibit  mining  that  may  affect 
places  eligible  for  listing  on  the  National 
Register  of  Historic  Places.  The  Federal 
rule  only  prohibits  mining  that  will 
affect  places  listed  on  the  National 
Register  of  Historic  Places.  Therefore, 
we  find  the  proposed  revision 
consistent  with  Federal  Jaw. 

7.  Revising  the  regulations  at  25  Pa. 
Code  86.103(e)  that  require  the 
Department  to  notify  Federal,  State,  or 
Local  Agencies  with  jimsdiction  over  a 


publicly  owned  park  or  place  on  the 
National  Register  of  Historic  Places 
when  it  is  determined  that  the  adverse 
effects  will  adversely  affect  the  park  or 
place. 

The  revision  by  Peimsylvania  is  to 
delete  "may"  and  insert  "will"  with 
respect  to  adversely  affect.  The  Federal 
regulation  at  30  CFR  761.11(d)  does  not 
require  procedures  for  joint  approval 
when  the  publicly  owned  park  or  the 
historic  place  may  be  adversely  affected 
by  coal  mining  operations.  The  Federal 
rules  only  require  such  approval  when 
it  will  affect  such  properties. 
Accordingly,  as  we  have  determined  in 
the  findings,  the  proposed  revision  is  no 
less  effective  than  30  CFR  761.11(d). 

The  PHMC  also  wants  the  old 
language  of  "historic"  retained  in  this 
section.  However,  the  deletion  of  the 
word  "historic"  is  consistent  with  the 
Federal  language  at  30  CFR  761.11(d). 
Additionally,  Pennsylvania  has  retained 
the  reference  to  the  National  Register  of 
Historic  Places. 

8.  The  changes  to  25  Pa.  Code  86.121 
regarding  criteria  and  procedures  for 
designating  areas  unsuitable  for  mining 
does  not  adequately  protect  cultural 
resources  because  of  its  emphasis  from 
areas  designated  as  unsuitable  for 
surface  mining  operations  to  areas 
exempt  from  designation  as  unsuitable 
for  mining. 

Pennsylvania's  changes  to  25  Pa.  Code 
86.121  make  that  section  mean  the  same 
as  the  corresponding  Federal  regulation 
at  30  CFR  762.13.  Because  the  meaning 
of  that  section  is  the  same  as  the  Federal 
regulation,  we  have  found  it  to  be  no 
less  effective  than  the  Federal  regulation 
and  we  approved  it.  We  did  not  find 
that  Pennsylvania's  change  provides 
less  protection  to  cultural  resources. 

9.  The  revisions  at  25  Pa.  86.123(c)(5) 
that  give  the  right  to  petition  only  to 
people  who  can  demonstrate  an  "injury 
in  fact"  was  objected  to  because  the 
PHMC  believes  such  a  test  makes  it  so 
that  only  individuals  who  ovra  property 
can  petition  to  have  land  designated  as 
unsuitable  for  mining. 

Pennsylvania's  "injury  in  fact"  test  is 
substantively  identical  to  the  Federal 
"injiuy  in  fact"  test  at  30  CFR  764.13(a). 
In  its  submission,  Pennsylvania 
indicated  that  the  purpose  for  adding 
this  language  is  to  make  the  section 
consistent  with  the  Federal  rules.  We 
have  determined  that  the  proposed 
revision  is  one  of  the  criteria  for  the 
right  to  petition  for  lands  unsuitable. 
Therefore,  we  are  finding  that  this 
proposed  change  is  no  less  effective 
than  the  Federal  regulations. 

10.  The  PHMC  objects  to  all  the 
changes  where  the  EQB  was  replaced  by 
PADEP.  PHMC  objects  to  making 


PADEP  responsible  for  hearing  lands 
unsuitable  petitions  as  would  be 
required  in  25  Pa.  Code  86.124(c)  and 
86.125(a)  instead  of  EQB  as  formerly 
required. 

The  Federal  regulations  at  30  CFR     > 
764.17  require  the  regulatory  authority 
to  conduct  hearings.  In  Pennsylvania, 
the  regulatory  authority  is  PADEP.  As  a 
result,  Pennsylvania's  change  does  not 
make  it  less  effective  than  the 
corresponding  Federal  regulations. 

1 1 .  the  PHMC  objects  to  coal 
exploration  within  areas  designated 
unsuitable  for  mining  at  25  Pa.  Code 
86.129(b)  and  believes  it  woidd  directly 
impact  cultiual  resources.  The  Federal 
regulations  at  30  CFR  762.15  allow  coal 
exploration  operations  within  areas 
designated  unsuitable  for  mining  if  such 
operations  are  conducted  in  accordance 
with  the  regulatory  program. 
Peimsylvania's  regulations  at  25  Pa. 
Code  86.129  and  86.133  require  that  the 
exploration  will  be  conducted  to 
preserve  and  protect  the  applicable 
values  and  uses  ofthe  area.  Therefore, 
there  will  be  no  impact  to  such  cultural 
resources.  We  find  that  the  proposed 
revisions  are  no  less  effective  than  30 
CFR  762.15. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve,  with  the  exceptions  noted 
below,  the  amendment  Pennsylvania 
sent  us  on  November  22, 1999,  that  was 
clarified  by  letter  dated  February  13, 
2002. 

We  do  not  approve  25  Pa.  Code 
86.124(f)  and  25  Pa.  Code  86.125(j)  to      * 
the  extent  that  these  sections  would 
allow  Pennsylvania  more  time  to 
complete  a  final  v\rritten  decision  on  a 
lands  unsuitable  for  surface  mining 
activities  petition  than  is  allowed  by  the 
provisions  of  the  Federal  regulations  at 
30  CFR  764.19(b). 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  938,  which  codify  decisions 
concerning  the  Pennsylvania  program. 
We  find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
piuposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

Effect  of  OSM's  Decision  \ 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
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30  CFR  732.17(a)  requires  that  any 
change  of  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  the 
oversight  of  the  Pennsylvania  program, 
we  will  recognize  only  the  statutes, 
regulations,  and  other  materials  we  have 
approved,  together  with  any  consistent 
implementing  policies,  directives,  and 
other  materials.  We  will  require 
Pennsylvania  to  enforce  only  approved 
provisions. 

VI.  Procedural  Determinations 

Executivs  Order  12630— Takings 

,  In  this  rule,  the  State  is  adopting  valid 
ejdsting  rights  standards  that  are  similar 
to  the  standards  in  the  Federal 
definition  at  30  CFR  761.5.  Therefore, 
these  provisions  have  the  same  takings 
implications  as  the  Federal  valid 
existing  rights  rule.  The  takings 
implications  assessment  for  the  Federal 
valid  existing  rights  rule  appears  in  Part 
XXIX.E  of  the  preamble  to  that  rule.  See 
64  FR  70766,  70822-27,  December  17, 
1999.  The  provisions  in  the  rule  based 
on  other  counterpart  Federal  regulations 
do  not  have  takings  implications.  This 
determination  is  based  on  the  analysis 
performed  for  the  counterpart  Federal 
regulations. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
§§  730.11,  732.15,  and  732.17{h)(10), 
decisions  on  proposed  State  regulatory 
prt^ams  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  w:ith  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  firom  the  adverse 
effects  of  siuface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCaiA  requires  that  State  laws 
regulating  siuface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
piusuant  to  SMCRA. 

Executive  Order  13175— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
Peimsylvania  does  not  regulate  any 
Native  Tribal  lands. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibilitv  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  data  and  assiunptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  Pennsylvania  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
xmfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  bas^  upon 
the  fact  that  the  Pennsylvania  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coimterpart  Federal  regvdations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 
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List  of  Sub|ects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  9,  2003. 

Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  938  is  amended  as  set  forth 
below: 

PART  938— PENNSYLVANIA 

■  1.  The  authority  citation  for  part  938 
continues  to  read  as  follows: 


Authority:  30  U.S.C.  1201  et  seq. 

m  2.  Section  938.12  is  amended  by 
adding  paragraph  (b)  as  follows: 

§938.12    [Amended] 

***** 

(b)  We  are  not  approving  the 
following  portions  of  provisions  of  the 
proposed  program  amendment  that 
Pennsylvania  submitted  on  November 
22, 1999: 

(1)  Sections  25  Pa.  Code  86.124(f)  and 
25  Pa.  Code  86.125{j)  are  not  approved 
to  the  extent  that  these  sections  would 
allow  Pennsylvania  more  time  to 


complete  a  final  written  decision  on  a 
lands  unsuitable  for  surface  mining 
activities  petition  than  is  aUowed  by  the 
provisions  of  the  Federal  regulations  at 
30  CFR  764.19(b). 

■  3.  Section  938.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "DATE  OF 
FINAL  PUBLICATION"  to  read  as 
follows: 

§  938.1 5    Approval  of  Pennsylvania 
regulatory  program  amendments. 


Original  amendment 
submission  date 


Date  of  final  publication 


Citation/description 


November  22,  1999  July  7,2003 


25  Pa.  Code  86.1  definition,  of  "valid  existing  rights;"  86.101  definitions  of  "fragile  lands," 
"historic  lands,"  "public  building,"  "public  park,"  "renewable  resource  lands,"  "signifi- 
cant recreational  value,  timber,  economic  or  other  values  incompatible  with  surface  min- 
ing operations,"  and  "surface  mining  operations;"  86.102(1),  (3)  through  (5)  and  (7) 
through  (12);  86.103(c),  (d),  and  (e);  86.121,  86.123(c)  and  (c)(5);  86.124(a),  (c)  (d) 
and  (f);  86.125;  86.126;  86.127;  86.128;  86.129;  and  86.130(b). 


[FR  Doc.  03-17078  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  431(M)S-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  943 
[TX-043-FOR] 

Texas  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  an  amendment  to 
the  Texas  regulatory  program  (Texas 
program)  imder  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  The  Railroad 
Commission  of  Texas,  Surface  Mining 
and  Reclamation  Division  (Texas  or 
Commission)  proposed  to  add  a  new 
rule  to  its  administrative  hearing 
procedures  concerning  telephonic 
hearing  proceedings.  Texas  intends  to 
revise  its  program  to  improve 
operational  efficiency. 
EFFECTIVE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 


6430.  Internet  address: 
m  wolfrom@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

II.  Submission  of  the  Amendment 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 
^  V.  OSM's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Texas  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *   *   *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Texas 
program  effective  February  16, 1980. 
You  can  find  background  information 
on  the  Texas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval,  in  the  February  27,  1980, 
Federal  Register  (45  FR  12998).  You  can 
find  later  actions  on  the  Texas  program 
at  30  CFR  943.10,  943.15,  and  943.16. 


n.  Submission  of  the  Amendment 

By  letter  dated  February  12,  2003 
(Administrative  Record  No.  TX-654), 
Texas  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
et  seq.).  Texas  sent  the  amendment  at  its 
own  initiative., Texas  proposed  to  add 
Texas  Administrative  Code  (TAC)  1.13a 
to  Title  16,  Subchapter  G,  of  its  General 
Rules  of  Practice  and  Procedure.  This 
new  rule  contains  the  procedures  for 
conducting  all  or  part  of  a  prehearing 
conference  or  hearing  by  telephone. 

We  annoiinced  receipt  of  the 
proposed  amendment  in  the  April  10, 
2003,  Federal  Register  (69  FR  17566).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment.  We  did  not  hold  a  public 
hearing  or  meeting  because  no  one 
requested  one.  The  public  comment 
period  ended  on  May  12,  2003.  We  did 
not  receive  any  public  comments. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  as  described 
below. 

1 6  TAC  1.130    Telephonic  Proceedings 

As  shown  below,  the  Commission's 
rule  at  16  TAC  1.130  outlines  the 
method  to  request  a  telephonic 
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proceeding,  how  the  proceeding  will  be 
conducted,  the  establishment  of  the 
record  in  such  a  proceeding,  and  the 
grounds  for  a  default  judgment  or  a 
dismissal. 


I     (a)  The  hearings  examiner,  on  the  timely 
written  motion  of  a  party  or  on  the 
examiner's  own  motion  and  with  the  consent 
of  all  parties  to  a  protested  proceeding,  may 
conduct  all  or  part  of  a  prehearing  conference 
lOr  hearing  by  telephone. 

(b)  A  party  may  request  to  appear  at  a 
prehearing  conference  or  a  hearing  by 
telephone. 

I    (1)  All  motions  requesting  a  telephonic 
(appearance  or  proceeding  shall  be  in  writing, 
^hall  be  filed  at  the  commission  and  served 
pn  all  parties  not  less  than  20  days  prior  to 
the  proceeding,  and  shall  include  the 

rertinent  telephone  number(s). 
(2)  If  the  request  is  to  conduct  only  a 
portion  of  the  proceeding  by  telephonic 
peans,  the  requesting  party  shall  specify  the 
part  of  the  proceeding  to  be  conducted 
telephonicaJly. 

I   (3)  If  the  proceeding  involves  testimony, 
|he  requesting  party  shall  identify  the 
witnesses  and,  for  expert  witnesses,  their 
Qualifications  to  testify  as  experts. 

(4)  Responses  to  a  request  for  telephonic 
appearance  shall  be  made  in  accordance  with 
§  1.28  of  this  title  (relating  to  Responsive 
Pleadings  and  Emergency  Action). 

(5)  Upon  agreement  of  the  parties  or  a 
finding  of  good  cause,  the  examiner  may 
modify  the  times  for  filing  a  request  for 
telephonic  appearance  and/or  responses  to 
such  a  request,  and  for  filing  witness 
information. 

(c)  In  considering  whether  conducting  all 
or  part  of  a  prehearing  conference  or  hearing 
by  telephone  is  feasible,  the  hearings 
examiner  shall  ensure  that  the  telephonic 
hearing  will  provide  due  process  and  will  be 
fair,  and  shall  take  into  account  the  followinc 
factors:  ^ 

(1)  whether  a  party's  request  for  such  is 
timely; 

(2)  whether  all  parties  to  a  protested 
proceeding  have  agreed  in  writing,  filed  no 
later  than  ten  days  prior  to  the  proceeding, 
to  conducting  all  or  part  of  the  proceeding 
via  telephone; 

(3)  whether  the  parties  have  demonstrated: 

(A)  how  witnesses  will  be  separated; 

(B)  how  coaching  of  witnesses  will  be 
I  oevented; 

(C)  why  observing  a  witness's  oral 
demeanor  is  adequate  to  make  a  reliable 
determination  of  the  truth  of  the  witness's 
testimony;  and 

(D)  how  the  witnesses'  and  parties' 
identities  will  be  established; 

(4)  the  number  of  parties; 

(5)  the  number  of  witnesses; 

(6)  the  number  and  type  of  exhibits: 

(7)  the  distance  of  the  parties  or  witnesses 
from  Austin; 

(8)  the  nature  of  the  hearing;  and 

(9)  any  other  perUnent  factors  which  the 
examiner  believes  may  affect  the  proceeding. 

(d)  The  hearings  examiner  shall  issue  a 
ruling  not  less  than  ten  days  prior  to  the 
proceeding  stating  whether  the  proceeding 
will  be  conducted,  in  whole  or  in  part, 


telephonically.  In  addition,  the  examiner 
shall  notify  all  parties  by  telephone  or  by 
facsimile  transmission  of  the  ruling.  The 
parties  may  waive  this  notice  deadline, 
(e)  Unless  otherwise  directed  by  the 
hearings  examiner,  the  proponent  of  any 
documentary  evidence  other  than  prefiled 
written  testimony  filed  pursuant  to  the 
provisions  of  §  l.ios  of  this  UUe  (relating  to 
Written  Testimony)  shall  serve  copies  of  that 
evidence  on  all  parties  and  the  hearings 
examiner  no  later  than  five  business  days 
prior  to  the  telephonic  proceeding.  All 
documentary  evidence  shall  be  clearly 
labeled  with  the  name  of  the  sponsoring 
party  and  a  unique  document  number.  With 
the  consent  of  the  hearings  examiner,  a  party 
may  supplement  or  amend  evidence  less  than 
three  days  prior  to  the  proceeding  or  during 
the  proceeding. 

(f)  All  substantive  and  procedural  rights 
apply  to  telephonic  proceedings,  subject  only 
to  the  limitations  of  the  physical 
arrangement. 

(g)  The  time  and  location  of  telephonic 
proceedings  shall  be  properly  posted,  and 
any  person  may,  by  advance  request,  be 
present  in  the  room  with  the  hearings 
examiner. 

(h)  The  hearings  examiner  shall  conduct 
telephonic  proceedings  using  a  speaker 
telephone.  The  hearings  examiner  shall  make 
a  tape  recording  of  the  telephonic 
proceeding,  or  the  proceeding  may  be 
recorded  by  a  court  reporter  by  prior 
arrangement,  pursuant  to  §  1.129  of  this  title 
(relating  to  Reporters  and  Transcripts). 

(i)  The  telephonic  proceeding,  including 
arranging  the  conference  call,  shall  be 
initiated  by  the  hearings  examiner.  When  all 
parties  appearing  telephonically  are 
connected,  the  hearings  examiner  shall  affirm 
the  parties'  consent  to  the  telephonic 
proceeding. 

(1)  The  hearings  examiner  shall  then  call 
the  proceeding  to  order  and  ask  for  all  parties 
to  identify  themselves,  their  locations,  and 
their  witnesses. 

(2)  The  hearings  examiner  shall  affirm  on 
the  record  the  prior  written  agreement  from 
all  parties  consenting  to  the  telephonic 
appearance  or  proceeding  and  shall  state 
whether  the  proceeding  is  being 
memorialized  by  means  of  a  tape  recording 
or  transcription  of  the  proceeding. 

(3)  The  hearings  examiner  shall  administer 
the  oath  to  each  witness  individually,  prior 
to  his  or  her  testimony. 

(j)  If  the  hearings  examiner  is  prevented 
from  establishing  the  telephonic  connection 
for  the  proceeding  through  circumstances 
which  are  beyond  the  control  of  any  party  or 
the  examiner;  which  cannot  be  attributed  to 
any  party's  intentional  or  negligent  conduct; 
and  which  continue  for  at  least  30  minutes 
past  the  time  for  beginning  the  hearing,  the 
hearings  examiner  may  postpone,  continue, 
or  recess  the  proceeding,  as  the  hearings 
examiner  deems  appropriate,  until  the 
earliest  possible  date  and  time  for  the 
proceeding  to  be  reconvened.  The  hearings 
examiner  shall  state  on  the  record  or  in 
writing  to  all  parties  the  date,  time,  and 
location  of  the  reconvened  proceeding. 

(k)  If  the  hearings  examiner  decides  or  any 
party  requests  not  to  proceed  with  the 


telephonic  proceeding  at  any  time,  or  asserts 
that  the  presence  of  one  or  more  of  the 
parties  or  witnesses  in  the  hearing  room  is 
necessary  for  full  disclosure  of  the  facts  and 
states  the  reasens  for  such  an  assertion,  the 
hearings  examiner  may  postpone,  conUnue. 
or  recess  the  proceeding,  as  the  hearings 
examiner  deems  appropriate,  until  the 
earliest  possible  date  and  Ume  for  the 
proceeding  to  be  reconvened  with  all 
participants  present  in  person.  The  examiner 
shall  state  on  the  record  and  in  writing  to  all 
parties  the  reasons  for  terminating  the 
telephonic  proceeding  and  the  date,  time, 
and  locaUon  of  the  reconvened  proceeding. 

(1)  The  commission  may  consider  the 
following  events  to  constitute  a  failure  to 
appear  and  grounds  for  default  or  dismissal: 

(1)  failure  to  answer  the  telephone  for  more 
than  10  minutes  after  the  scheduled  time  for 
the  proceeding; 

(2)  failure  to  free  the  telephone  for  the 
proceeding  for  more  than  10  minutes  after 
the  scheduled  time  for  the  proceeding; 

(3)  failure  to  be  ready  to  proceed  with  the 
proceeding  within  10  minutes  of  the 
scheduled  time;  and 

(4)  a  party's  intentional  disconnection  from 
the  call. 

(m)  In  the  event  of  accidental 
disconnection  of  one  or  more  parties  to  the 
proceeding,  the  hearings  examiner  shall 
immediately  recess  the  hearing  and  attempt 
to  re-establish  the  connection  or  connections. 

(1)  If  reconnection  is  achieved  within  30 
minutes,  the  hearings  examiner  may  resume 
the  telephonic  hearing,  or  may  postpone, 
continue,  or  recess  the  proceeding,  as  the 
hearings  examiner  deems  appropriate,  until 
the  earliest  possible  date  and  time  for  the 
proceeding  to  he  reconvened.  The  examiner 
shall  state  on  the  record  or  in  writing  to  all 
parties  the  date,  Ume,  and  location  of  the 
reconvened  proceeding. 

(2)  If  reconnection  cannot  be  achieved 
within  30  minutes,  then  the  hearings 
examiner  shall  recess  the  telephonic 
proceeding  until  a  date  and  time  certain  and 
at  a  location  specified  in  a  written  notice  of 
reconvened  hearing. 


There  are  no  Federal  counterparts  to 
the  Commission's  proposal  to  conduct 
all  or  part  of  a  prehearing  conference  or 
administrative  hearing  by  telephone. 
Neither  SMCRA  at  section  525  nor  the 
Federal  regulations  at  30  CFR  775.11 
and  43  CFR  part  4  address  telephonic 
proceedings.  However,  nothing  in  the 
Commission's  proposed  rule  supersedes 
or  replaces  its  previously  approved 
general  rules  of  practice  and  procedures 
for  hearings.  The  Commission  is  merely 
offering  another  method  by  which 
parties  may  appear  at  prehearing 
conferences  or  hearings.  The  proposed 
procedures  for  telephonic  proceedings 
will  provide  due  process  for  all  parties 
involved  in  a  prehearing  conference  or 
hearing.  As  stated  in  16  TAC  1.130(c), 
the  hearings  examiner  must  ensure  that 
the  telephonic  hearing  will  provide  due 
process  and  vrill  be  fair.  Black's  Law 
Dictionary,  Seventh  Edition,  defines  due 
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process  as  the  conduct  of  legal 
proceedings  according  to  established 
rules  and  principles  for  the  protection 
and  enforcement  of  private  rights, 
including  notice  and  the  right  to  a  fair 
hearing  before  a  tribunal  with  the  power 
to  decide  the  case.  Also,  as  provided  in 
16  TAG  1.130(f),  all  substantive  and 
procedural  rights  apply  to  telephonic 
proceedings.  While  Uiere  are  no  Federal 
counterpart  provisions  concerning 
telephonic  proceedings,  we  find  that  the 
provisions  of  the  proposed  rule  at  16 
TAG  1.130  are  not  inconsistent  with  the 
Federal  general  rules  relating  to 
procedure  and  practice  for 
administrative  hearings  found  at  30  CFR 
775.11(b)(3),  43  CFR  4.20-^.24,  and  43 
CFR  4.1104-^.1115.  Therefore,  we  are 
approving  them. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments  . 

We  asked  for  public  comments  on  the 
amendment,  but  did  not  receive  any. 

Federal  Agency  Comments 

On  February  26,  2003.  under  30  CFR 
732.17(h)(ll)(i)  and  section  503(b)  of 
SMCRA,  we  requested  comments  on  the 
amendment  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  Texas  program 
(Administrative  Record  No.  TX-654.01). 
We  did  not  receive  any  comments. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  get  a  written  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401,  ef  seq.).  None  of  the 
revisions  that  Tajcas  proposed  to  make 
in  this  amendmem  pertain  to  air  or 
water  quality  standards.  Therefore,  we 
did  not  ask  EPA  to  concur  on  the 
amendment. 

On  February  26,  2003.  under  30  CFR 
732.17(h)(ll)(i),  we  requested 
comments  on  the  amendment  from  the 
EPA  (Administrative  Record  No.  TX- 
654.01).  The  EPA  did  not  respond  to  our 
request. 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4).  we  are 
required  to  request  comments  from  the 
SMPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  February  26,  2003,  we 
requested  comments  on  Texas' 
amendment  (Administiative  Record  No. 


TX-654.01),  but  neither  responded  to 
our  request. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  Texas  sent  us 
on  February  12,  2003. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  943,  which  codify  decisions 
concerning  the  Texas  program.  We  find 
that  good  cause  exists  imder  5  U.S.C. 
553(d)(3)  to  make  this  final  nde 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  rule  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  fact  that  the  telephonic 
hearing  provisions  proposed  by  Texas 
are  administrative  and  procedural  in 
nature  and  are  not  expected  to  have  a 
substantive  effect  on4he  regulated 
industry. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  spe'cific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(lO), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731.  and  732  have 
been  met. 


Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
govenunents  with  regard  to  ^e 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationv/ide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
This  determination  is  based  on  the  fact 
that  the  Texas  program  does  not  regulate 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands.  Therefore,  the  Texas 
program  has  no  effect  on  Federally- 
recognized  Indian  tribes. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

SMCRA  (30  U.S.C.  1292(d))  provides 
that  agency  decisions  on  proposed  State 
regulatory  program  provisions  do  not 
constitute  major  Federal  actions  within 
the  meaning  of  section  102(2)(G)  of  the 
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National  Environmental  Policy  Act  (42 
U.S.C.  4332{2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
J3507  et  seq.). 

JRegulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
p.S.C.  601  et  seq.).  This  determination 
Is  based  upon  the  fact  that  the 
telephonic  hearing  provisions  proposed 
by  Texas  are  administrative  and 
procedural  in  natm«  and  are  not 
expected  to  have  a  substantive  effect  on 
^e  regulated  industry. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

I  This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 


This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  telephonic  hearing  provisions 
proposed  by  Texas  are  administrative 
and  procedural  in  natiu-e  and  are  not 
expected  to  have  a  substantive  effect  on 
the  regulated  industry. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  telephonic  hearing 
provisions  proposed  by  Texas  are 
administrative  and  procedural  in  natiu^ 


and  are  not  expected  to  have  a 
substantive  effect  on  the  regulated 
industry. 

List  of  Subjects  in  30  CFR  Part  943 

hitergovemmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  5,  2003. 

Charles  E.  Suidber^, 

Acting  Regional  Director,  Mid-Continent 
Hegional  Coordinating  Center. 

m  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  943  is  amended  as  set  forth 
below: 

PART  943— TEXAS 

■  1.  The  authority  citation  for  part  943 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  943.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§943.15    Approval  of  Texas  regulatory 
program  amendments. 


Original  amendment  submission  date 


Date  of  final  publication 


Citation/description 


February  12,  2003 


July  7,  2003 


16  TAG  §1.130 


[^R  Doc.  03-17082  Filed  7-3-03;  8:45  am] 
BIUING  CODE  4310-OS-P  ; 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  948 
[WV-098-FOR] 

West  Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment. 


SUMMARY:  We  are  approving,  vrith  one 
exception,  a  proposed  amendment  to 
the  West  Virginia  surface  coal  mining 
regulatorj'  program  (the  West  Virginia 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  The  program 
amendment  consists  of  changes  to  the 
Code  of  West  Virginia  (W.  Va.  Code)  as 
contained  in  House  Bills  2881  and  2882, 
and  changes  to  the  State's  Coal  Related 
Dam  Safety  Rules  at  Code  of  State 
Regulations  (CSR)  38-4.  and  West 


Virginia's  Surface  Mining  Reclamation 
Regulations  at  CSR  38-2  as  contained  in 
House  Bill  2603.  The  amendment 
concerns  a  variety  of  topics  including 
bond  release,  dam  safety,  permit 
application  requirements,  drainage  and 
sediment  control  systems,  fish  and 
wildlife  considerations,  revegetaUon, 
performance  standards,  inspection  and 
enforcement,  coal  refuse,  and 
performance  standards  applicable  to 
remining  operations.  The  amendment  is 
intended  to  improve  the  effectiveness  of 
the  West  Virginia  program  and  to  render 
the  West  Virginia  program  no  less 
effective  than  the  Federal  regulations. 

EFFECTIVE  DATE:  July  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  W.  Calhoun,  Director,  Charleston 
Field  Office,  1027  Virginia  Street  East, 
Charleston,  West  Virginia  25301. 
Telephone:  (304)  347-7158;  Internet 
address:  chfo@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  West  Virginia  Program 

n.  Submission  of  the  Amendment 

III.  OSM's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 


I.  Background  on  the  West  Virginia 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regidation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*  *  *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *  *  *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  West 
Virginia  program  on  January  21, 1981. 
You  can  find  background  information 
on  the  West  Virginia  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  West  Virginia  program 
in  the  January  21, 1981,  Federal 
Register  (46  FR  5915).  You  can  also  find 
later  actions  concerning  West  Vii^inia's 
program  and  program  amendments  at  30 
CFR  948.10.  948.12,  948.13,  948.15.  and 
948.16. 
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II.  Submission  of  the  Amendment 

By  letter  dated  March  18,  2003,  the 
West  Virginia  Department  of 
Environmental  Protection  (WVDEP)  sent 
us  a  proposed  amendment  to  its 
program  {Administrative  Record 
Nimiber  WV-1352)  under  SMCRA  (30 
U.S.C.  1201  et  seq.).  West  Virginia 
submitted  the  amendment  in  response 
to  the  required  program  amendments  at 
30  CFR  948.16{nnn),  (ooo),  and  (qqqq) 
and  made  other  changes  at  its  own 
initiative. 

We  announced  receipt  of  the 
proposed  amendment  in  the  April  14, 
2003,  Federal  Register  (68  FR  17896).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  adequacy  of  the 
amendment  (Administrative  Record 
Number  WV-1358).  We  did  not  hold  a 
public  hearing  or  meeting  because  no 
one  requested  one.  The  public  comment 
period  ended  on  May  14,  2003.  We 
received  comments  from  two  Federal 
agencies. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
pursuant  to  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.15  and  732.17 
concerning  the  proposed  amendment  to 
the  West  Virginia  program.  Any 
revisions  that  we  do  not  specifically 
discuss  below  concern  nonsubstantive 
wording  or  editorial  changes  and  are 
approved  here  without  discussion. 

The  program  amendment  consists  of 
changes  to  the  W.  Va.  Code  as  contained 
in  House  Bills  2881  and  2882,  and 
changes  to  the  State's  Coal  Related  Dam 
Safety  Rule  at  CSR  38-4  and  to  the 
Surface  Mining  Reclamation 
Regxdations  at  CSR  38-2  as  contained  in 
House  Bill  2603.  The  amendment 
concerns  a  variety  of  topics  including 
bond  release,  dam  safety,  permit 
application  requirements,  drainage  and 
sediment  control  systems,  fish  and 
wildlife  considerations,  revegetation, 
performance  standards,  inspection  and 
enforcement,  coal  refuse,  and  remining 
operations.  The  amendment  is  intended 
to  improve  the  effectiveness  of  the  West 
Virginia  program  and  to  render  the  West 
Virginia  program  no  less  effective  than 
the  Federal  regulations. 

In  order  to  expedite  our  review  of  the 
provisions  that  concern  the 
recommendations  of  West  Virginia's 
2002  Flood  Study  (Governor's  ExecuU've 
Order  No.  16-01),  we  have  separated  the 
amendment  relating  to  CSR  38—4  Coal 
Related  Dam  Safety  Rule  and  will 
address  those  proposed  amendments  in 
a  separate  Federal  Register  notice  at  a 
later  date,  except  for  CSR  38-4-25.14 


which  is  addressed  below  at  Finding  31. 
In  addition,  the  proposed  amendment  to 
CSR  38-2-3.31.a  is  similar  to  language 
that  we  are  currently  considering  under 
a  separate  program  amendment. 
Therefore,  we  are  removing  the 
proposed  amendment  to  CSR  38-2- 
3.31.a  from  the  current  amendment,  and 
we  will  address  the  proposed 
amendment  to  CSR  38-2-3. 31. a  in  a 
separate  Federal  Register  notice  at  a 
later  date.  Our  findings  relating  to  the 
W.  Va.  Code  and  the  remainder  of  the 
amendments  to  West  Virginia's  Surface 
Mining  Reclamation  Regulations  are 
detailed  below. 

1.  As  described  in  Committee 
Substitute  for  House  Bill  2881.  W.  Va. 
Code  22-3-23(a)-(h),  concerning  release 
of  bond  or  deposits,  are  amended  by 
changing  the  term  "director"  to 
"secretary"  in  numerous  locations,  and 
by  changing  the  term  "division"  to 
"department"  in  one  location.  We  find 
that  these  amendments  acciu-ately 
refpct  the  current  organization  of  the 
WVDEP  and  do  not  render  the  West 
Virginia  program  less  stringent  than 
SMCRA  nor  less  effective  than  the 
Federal  regulations  and  can  be 
approved. 

2.  As  described  in  Committee 
Substitute  for  House  Bill  2881,  W.  Va. 
Code  22-3-23(c){l)(C),  concerning  bond 
release  for  all  operations  that  are  being 
returned  to  approximate  original 
contour  (AOC),  is  amended  by  adding 
the  following  language  to  the  end  of  the 
last  sentence:  "where  expressly 
authorized  by  legislative  rule 
promulgated  pursuant  to  section  three, 
article  one  of  this  chapter."  As 
amended,  the  sentence  reads  as  follows: 

"Provided,  however,  that  the  release  may 
be  made  where  the  quality  of  the  untreated 
post-mining  water  discharged  is  better  than 
or  equal  to  the  premining  water  quality 
discharged  from  the  mining  site  where 
expressly  authorized  by  legislative  rule 
promulgated  pursuant  to  section  three,  article 
one  of  this  chapter." 

On  July  11, 1985,  OSM  disapproved 
and  on  August  29, 1985,  OSM 
preempted  and  superseded  the  language 
of  the  proviso  that  is  being  amended 
here  (50  FR  28316.  28319  and  50  FR 
35082,  35083,  respectively).  At  that 
time,  the  proviso  was  located  at  W.  Va. 
Code  22A-3-23(c)(3).  OSM  took  that 
action  because  under  certain 
circumstances,  the  proviso  would 
permit  final  bond  release  prior  to 
attainment  of  revegetation  standards  in 
accordance  with  the  approved 
reclamation  plan.  OSM  took  that  action 
after  determining  that  the  provision  was 
inconsistent  with  section  519(c)(3)  of 
SMCRA,  based  on  the  reasons  cited  in 


Finding  6  of  the  July  11, 1985,  Federal 
Register  notice. 

"The  language  that  is  being  added  to 
the  proviso  has  the  effect  of  limiting  the 
application  of  the  proviso  to  only  those 
regulations  where  such  alternative  water 
quality  standards  are  specifically 
authorized.  This  amendment  renders 
the  language  of  this  proviso  inoffensive 
to  section  519(c)(3)  of  SMCRA,  because 
the  circiunstances  of  its  applicability 
will  be  dictated  by  specific  regulations 
that  were  promulgated  in  accordance 
with  the  Clean  Water  Act.  Therefore,  the 
specific  implementing  regulations 
authorized  by  this  proviso  must  be 
evaluated  relative  to  the  requirements  of 
section  519(c)(3)  of  SMCRA.  Indeed,  the 
State  has  amended  its  bond  release 
requirements  that  apply  only  to 
remining  operations  at  CSR  38-2-24.4, 
and  that  amendment  directly  relates  to 
this  proviso.  See  Finding  35,  below  for 
our  finding  on  the  amendment  to  CSR 
38-2-24.4.  We  find  that,  as  amended, 
and  for  the  reasons  further  explained  in 
Finding  35,  below,  the  proviso  at  W.  Va. 
Code  22-3-23(c)(l){C)  as  quoted  above 
is  not  inconsistent  with  SMCRA  section 
519(c)(3)  and  can  be  approved. 

3.  As  described  in  Committee 
Substitute  for  House  Bill  2881,  W.  Va. 
Code  22-3-23(c)(2)(C),  concerning  bond 
release  for  operations  with  an  approved 
variance  from  AOC,  is  amended  by 
adding  the  following  language  to  the 
end  of  the  last  sentence:  "where 
expressly  authorized  by  legislative  rule 
promulgated  pursuant  to  section  three, 
article  one  of  this  chapter."  This 
amendment  is  intended  to  satisfy  the 
required  program  amendment  codified 
at  30  CFR  948.16(qqqq).  As  amended, 
the  sentence  reads  as  follows: 

Provided,  however,  that  the  release  may  be 
made  where  the  quality  of  the  untreated  post 
mining  water  discharged  is  better  than  or 
equal  to  the  premining  water  quality 
discharged  from  the  mining  site  where 
expressly  authorized  by  legislative  rule 
promulgated  pursuant  to  section  three,  article 
one  of  this  chapter. 

For  the  same  reasons  discussed 
directly  above  at  Finding  2,  we  find  that 
the  amended  proviso  at  W.  Va.  Code  22- 
3-23(c)(2)(C)  is  not  inconsistent  with 
SMCRA  section  519(c)(3)  and  can  be 
approved.  Furthermore,  we  also  find 
that  this  amendment  satisfies  the 
required  program  amendment  codified 
at  30  CFR  948.16(qqqq),  which  can  be 
removed. 

W.  Va.  Code  22-3-23(c)(2)(C)  is  also 
amended  by  deleting  the  reference  to 
subdivision  3  and  continuing  to  require 
compliance  with  the  bond  release 
scheduling  requirements  of  subdivisions 
1  and  2  of  this  subsection.  This  change 
corrects  a  typographical  error,  in  that 
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there  is  no  subdivision  3  at  subsection 
22-3-23{c).  We  find,  therefore,  that  this 
amendment  does  not  render  the 
provision  less  stringent  than  SMCRA 
nor  less  effective  than  the  Federal 
regulations  and  can  be  approved. 

4.  As  described  in  Committee 
Substitute  for  House  Bill  2881,  W.  Va. 
Code  22B-1-7,  concerning  appeals  to 
boards,  is  amended  by  changing  the 
term  "director"  to  "secretary"  in  several 
tocations.  We  find  that  these 
amendments  accurately  reflect  the 
current  organization  of  the  WVDEP  and 
do  not  render  the  West  Virginia  program 
less  stringent  than  SMCRA  nor  less 
effective  than  the  Federal  regidations 
and  can  be  approved. 

5.  As  described  in  House  Bill  2882, 
W.  Va.  Code  22B-l-7{d),  concerning' 
appeals  to  boards,  is  amended  by  adding 
a  proviso  that  unjust  hardship  shall  not 
be  grounds  for  granting  a  stay  or 
suspension  of  an  order,  permit  or 
official  action  for  an  order  issued 
pursuant  to  W.  Va.  Code  22-3.  This 
amendment  is  intended  to  satisfy  the 
required  program  amendment  codified 
at  30  CFR  948.16(nnn).  which  provides 
that  West  Virginia  must  revise  Section 
22B-l-7(d)  to  remove  unjust  hardship 
as  a  criterion  to  support  the  granting  of 
temporary  relief  from  an  order  or  other 
decision  issued  under  Chapter  22, 

-  Article  3  of  the  West  Virginia  Code.  As 
discussed  in  the  Federal  Register  on 
March  4,  2003,  we  reinstated  this 
rtaquired  amendment  in  order  to  comply 
With  U.S.  District  Court  Judge  Haden's 
-tiling  of  January  9,  2003  (68  FR  10178). 
I  We  find  that  as  amended,  section 
2B-l-7(d)  satisfies  the  required 
.  rogram  amendment  codified  at  30  CFR 
948.16(nnn)  that  unjust  hardship  shall 
not  be  grounds  for  granting  a  stay  or 
suspension  of  an  order,  permit  or 
official  action  for  an  order  issued 
pursuant  to  W.  Va.  Code  22-3  and  can 
be  approved.  Therefore,  the  required 
amendment  at  30  CFR  948.16(nnn)  can 
be  removed. 

!6.  As  described  in  House  Bill  2882 
W.  Va.  Code  22B-l-7(h).  concerning' 
appeals  to  boards,  is  amended  by 
-deleting  the  reference  to  article  "three" 
in  regard  to  appeals  to  the 
envirorunental  quality  board.  This 
amendment  is  intended  to  satisfy  the 
required  program  amendment  codified 
at  30  CFR  948.16(000).  which  provides 
that  West  Virginia  must  revise  Section 
22B-l-7(h)  by  removing  reference  to 
Article  3,  Chapter  22,  of  the  West 
Virginia  Code.  As  discussed  in  the 
Federal  Register  on  March  4,  2003,  we 
reinstated  this  required  amendment  in 
order  to  comply  with  U.S.  District  Court 
Judge  Haden's  ruling  of  January  9,  2003 
(68  FR  10178). 


40159 


We  find  that  the  deletion  of  the  word 
"three"  satisfies  the  required  program 
amendment  codified  at  30  CFR 
948.16(ooo)  and  can  be  approved. 
Therefore,  the  required  amendment  at 
30  CFR  948.16(000)  can  be  removed. 

The  following  regulatory  revisions  are 
described  in  Committee  Substitute  for 
House  Bill  2603. 

7.  CSR  38-2  is  amended  by  updating 
the  name  of  the  U.S.  Department  of 
Agricxilture,  Natural  Resoiuces 
Conservation  Service  (NRCS)  (formerly 
Soil  Conservation  Service)  in  several 
locations,  i.e.,  subsections  3.2.c,  3.20 
10.2.a.4,  10.3.a.l,  10.4.C.1,  10.6.b.2, 
10.6.b.7.A,  10.6.b.7.B,  and  10.6.b.8.  We 
find  that  these  changes  accurately 
reflect  the  current  name  of  the  NfRCS 
and  can  be  approved. 

8.  CSR  38— 2—3.7. d.  concerning 
disposal  of  excess  spoil,  is  new  and 
adds  a  requirement  for  a  survey  of  the 
watershed  identifying  all  man  made 
structiues  and  residents  in  proximity  to 
the  disposal  area  to  determine  potential 
storm  runoff  impacts.  At  least  30  days 
prior  to  any  beginning  of  placement  of 
material,  the  acciuBcy  of  the  survey 
shall  be  field  verified.  Any  changes 
shall  be  documented  and  brought  to  the 
attention  of  the  Secretary  to  determine 
if  there  is  a  need  to  revise  the  permit. 
There  is  no  direct  Federal  counterpart  to 
this  provision.  We  find,  however,  Uiat 
this  new  provision  is  consistent  with 
the  Federal  permit  application 
requirement  at  30  CFR  780.35 
concerning  the  disposal  of  excess  spoil 
and  can  be  approved. 

9.  CSR  38-2-3.22.f.5.A.  A.l  and  A.2. 
concerning  hydrologic  information 
required  in  a  permit  application,  is 
amended.  This  language  is  new  and 
requires  that  the  hydrologic  reclamation 
plan  contain  a  description  of  the 
measures  that  will  be  taken  to  replace 
water  supplies  that  are  contaminated, 
diminished,  or  interrupted.  The  plan 
shall  include  an  identification  of  the 
water  replacement,  which  includes 
quantity  and  quality  descriptions 
including  dischai;ge  rates,  or  usage  and 
depth  to  water;  and  documentation  that 
the  development  of  identified  water 
replacement  is  feasible  and  that  the 
financial  resources  necessary  to  replace 
the  affected  water  supply  are  available. 
We  find  that  this  new  language  is 
consistent  with  the  Federal  permitting 
requirements  at  30  CFR  780.21(h), 
784.14(g)  concerning  the  hydrologic 
reclamation  plan., and  30  CFR 
784.20(b)(8),  pertaining  to  subsidence 
control  plans,  and  can  be  approved. 
10.  CSR  38-2-5.4.b.4,  concerning 
sediment  control,  is  amended  by  adding 
language  to  provide  that  all  sediment 
control  systems  for  valley  fills, 


including  durable  rock  fills,  shall  be 
designed  for  the  entire  disturbed  acreage 
of  the  fill  and  shall  include  a  schedule 
indicating  timing  and  sequence  of 
construction  over  the  life  of  the  fill. 
There  is  no  direct  Federal  counterpart  to 
the  proposed  language.  We  find  that  the 
proposed  language  is  not  inconsistent 
with  the  Federal  design  provisions 
concerning  sediment  control  structures 
at  30  CFR  780.25(b)  and  784.16(b).  and 
can  be  approved. 

11.  CSR  38-2-5.4.b.ll.  concerning  the 
control  of  water  discharge,  is  amended 
by  adding  language  to  provide  that  the 
location  of  discharge  points  and  the 
volume  to  be  released  shall  not  cause  a 
net  increase  in  peak  runoff  from  the 
proposed  permit  area  when  compared  to 
premining  conditions  and  shall  be 
compatible  with  the  post-mining 
configuration  and  adequately  address 
watershed  transfer.  There  is  no  direct 
Federal  counterpart  to  this  proposed 
language.  We  find,  however,  that  the 
proposed  language  is  not  inconsistent 
with  the  Federal  requirements  at  30  CFR 
816/817.47  concerning  discharge 
structures  and  can  be  approved. 

12.  CSR  38-2-5.6.  storm  water  runoff, 
is  a  new  provision  and  requires  each 
permit  application  to  contain  a  storm 
water  runoff  analysis  consistent  with 
subsections  5.6.a  through  5.6.d.l.e.  The 
new  language  provides  as  follows: 

5.6.a.  Each  application  for  a  permit 
shall  contain  a  storm  water  runoff 
analysis  which  includes  the  following: 

5.6.a.l.  An  analysis  showing  the 
changes  in  storm  runoff  caused  by  the 
proposed  operations(s)  using  standard 
engineering  and  hydrologic  practices 
and  assumptions. 

5.6.a.2.  The  analysis  will  evaluate  pre- 
mining, worst  case  during  mining,  and 
post-mining  (Phase  III  standards) 
conditions.  The  storm  used  for  the 
analysis  will  be  the  largest  required 
design  storm  for  any  sediment  control  or 
other  water  retention  structure  proposed 
in  the  application.  The  analysis  must 
take  into  account  all  allowable 
operational  clearing  and  grubbing 
activities.  The  applicant  will  establish 
evaluation  points  on  a  case-by-case 
basis  depending  on  site  specific 
conditions  including,  but  not  limited  to, 
type  of  operation  and  proximity  of  man- 
made  structures. 

5.6.a.3.  The  worst  case  during  mining 
and  post-mining  evaluations  must  show 
no  net  increase  in  peak  runoff  compared 
to  the  pre-mining  evaluation. 

5.6.b.  Each  application  for  a  permit 
shall  contain  a  runoff-monitoring  plan 
which  shall  include,  but  is  not  limited 
to.  the  installation  and  maintenance  of 
rain  gauges.  The  plan  shall  be  specific 
to  local  conditions.  All  operations  must 
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record  daily  precipitation  and  report 
monitoring  resxilts  on  a  monthly  basis 
and  any  one  (1)  year,  twenty-four  (24) 
[hour]  storm  event  or  greater  must  be 
reported  to  the  Secretary  within  twenty- 
four  (24)  hours  and  shall  include  the 
results  of  a  permit  wide  drainage  system 
inspection. 

5.6.C.  Each  application  for  a  permit 
shall  contain  a  sediment  retention  plan 
to  minimize  downstream  sediment 
deposition  within  the  watershed 
resulting  from  precipitation  events. 
Sediment  retention  plans  may  include, 
but  are  not  limited  to  decant  ponds, 
secondary  control  structures,  increased 
frequency  for  cleaning  out  sediment 
control  structures,  or  other  methods 
approved  by  the  Secretary. 

5.6.d.  After  the  first  day  of  January 
two  thousand  four,  all  active  mining 
operations  must  be  consistent  with  the 
requirements  of  this  subdivision.  The 
permittee  must  demonstrate  in  writing 
that  the  operation  is  in  compliance  or  a 
revision  shall  be  prepared  and 
submitted  to  the  Secretary  for  approval 
within  the  schedule  described  in 
5.6.d.l.  Full  comlpliance  [compliance] 
with  the  permit  revision  shall  be 
accomplished  within  180  days  from  the 
date  of  Secretary  approval.  Active 
mining  operations  for  the  purpose  of 
this  subsection  exclude  permits  that 
have  obtained  at  least  a  Phase  I  release 
and  are  vegetated.  Provided,  however, 
permits  or  portions  of  permits  that  meet 
at  least  Phase  I  standards  and  are 
vegetated  will  be  considered  on  a  case 
by  case  basis. 
'  5.6.d.l.  Schedule  of  Submittal 

5.6.d.l.a.  Within  180  days  from  the 
first  day  of  January  two  thousand  four 
all  active  mining  operations  with 
permitted  acreage  greater  than  400  acres 
must  demonstrate  in  writing  that  the 
operation  is  in  compliance  or  a  revision 
shall  be  prepared  and  submitted  to  the 
Secretary  for  approval. 

5.6.d.l.b.  Within  360  days  from  the 
first  day  of  Janizary  two  thousand  four 
all  active  mining  operations  with 
permitted  acreage  between  200  and  400 
acres  must  demonstrate  in  writing  that 
the  operation  is  in  compliance  or  a 
revision  shall  be  prepared  and 
submitted  to  the  Secretary  for  approval. 

5.6.d.l.c.  Within  540  days  from  the 
first  day  of  January  two  thousand  four 
all  active  mining  operations  with 
permitted  acreage  between  100  and  less 
than  200  acres  must  demonstrate  in 
writing  that  the  operation  is  in 
compliance  or  a  revision  shall  be 
prepared  and  submitted  to  the  Secretary 
for  approval. 

5.6.d.l.d.  Within  720  days  from  the 
fitst  day  of  January  two  thousand  four 
all  active  mining  operations  with 


permitted  acreage  between  50  and  less 
than  100  acres  must  demonstrate  in 
writing  that  the  operation  is  in 
compliance  or  a  revision  shall  be 
prepared  and  submitted  to  the  Secretary 
for  approval. 

5.6.d.l.e.  Within  900  days  from  the 
first  day  of  January  two  thousand  four 
all  active  mining  operations  with 
permitted  acreage  less  than  50  acres 
must  demonstrate  in  writing  that  the 
operation  is  in  compliance  or  a  revision 
shall  be  prepared  and  subniiited  to  the 
Secretary  for  approval.  Provided, 
however,  an  exemption  may  be 
considered  on  a  case  by  case  basis. 
Futhermore  [Furthermore],  haulroads, 
loadouts,  and  ventilation  facilities  are 
excluded  from  this  requirement. 

There  is  no  direct  Federal  coimterpart 
to  these  provisions  concerning  storm 
water  nmoff.  However,  we  find  that 
these  provisions  are  not  inconsistent 
with  the  Federal  requirements  at  30  CFR 
816/817.41  through  816/817.47,  which 
require  that  all  surface  mining  and 
reclamation  activities  be  conducted  to 
prevent  material  damage  to  the 
hydrologic  balance  outside  the  permit 
area,  and  can  be  approved.  We  note  that 
at  subsection  CSR  38-2-5. 6.b,  the  word 
"hour"  is  missing  in  the  phrase  "one  (1) 
year,  twenty-four  (24)  storm  event."  The 
phrase  should  read,  "one  (1)  year, 
twenty-four  (24)  hour  storm  event."  We 
understand  this  to  be  an  inadvertent 
omission  that  will  be  corrected  at  a 
future  date. 

13.  CSR  38-2-8.2.6,  concerning  fish 
and  wildlife  considerations,  is  amended 
by  adding  language  to  provide  that  in 
planning  and  constructing  a  windrow, 
the  windrow  shall  not  be  placed  in  such 
manner  or  location  to  block  natural 
drainways.  We  approved  CSR  38-2- 
8.2.e  on  February  9, 1999  (64  FR  6201, 
6209-6210).  The  proposed  amendment 
to  this  provision  is  intended  to  make  it 
clear  that,  so  as  not  to  impound  water, 
timber  used  to  create  a  windrow  must 
not  be  placed  in  a'manner  or  location 
that  would  block  natiual  drainways. 
There  is  no  direct  Federal  counterpart  to 
this  proposed  language.  However,  we 
find  that  the  proposed  language  does 
not  render  this  provision  inconsistent 
with  SMCRA  at  section  515(d)(1)  or  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/817.107{b)  and  can  be 
approved.  We  note  that  this  amended 
provision  contains  an  inadvertent 
grammatical  error.  The  amended 
sentence  provides  as  follows:  "In 
planning  and  constructing  the  windrow, 
care  shall  be  taken  not  to  impound 
water  or  and  shall  not  be  placed  in  such 
maimer  or  location  to  block  natural 
drainways."  We  understand  the 
amended  sentence  to  mean  that  in 


planning  and  constructing  a  windrow, 
care  shall  be  taken  so  that  the  windrow 
not  impoimd  water  or  be  placed  in  such 
manner  or  location  to  block  natiu'al 
drainways.  Our  approval  of  this 
provision  is  based  upon  our 
understanding  that  the  inadvertent 
grammatical  error  will  be  corrected  at  a 
future  date. 

14.  CSR  3a-2-9.1.a,  concerning 
revegetation,  is  amended  by  adding 
language  to  provide  that  reforestation 
opportunities  must  be  maximized  for  all 
areas  not  directly  associated  with  the 
primary  approved  postmining  land  use; 
and  revegetation  plans  for  those  areas  to 
be  reforested  must  include  a  map,  a 
planting  schedule  and  stocking  rates. 
The  intent  of  this  provision  is  to 
encourage  tree  planting  and 
reforestation  where  traditionally 
grasslands  might  be  the  revegetation  of 
choice.  There  is  no  direct  Federal 
coimterpart  to  this  proposed  language. 
However,  we  find  that  the  proposed 
language  is  not  inconsistent  with  the 
Federal  requirements  concerning 
revegetation  at  30  CFR  816/817.111(a) 
and  can  be  approved. 

15.  CSR  38-2-9.3.d,  concerning 
standards  for  evaluating  vegetative 
cover,  is  amended  by  deleting  the  words 
"from  the  Handbook,"  so  that  sampling 
techniques  will  no  longer  be  taken  bom 
the  State's  technical  handbook.  This 
deletion  does  not  render  the  provision 
less  effective  than  the  Federal 
revegetation  requirements  at  30  CFR 
816/817.116(a),  because  the  State's 
statistically  valid  sampling  techniques 
for  measuring  ground  cover  and 
productivity  are  no  longer  contained  in 
the  Handbook.  The  WVDEP  submitted  a 
policy  entitled  "Productivity  and 
Ground  Cover  Success  Standards"  that 
we  approved  in  the  Federal  Register  on 
May  1,  2002  (67  FR  21904,  21906- 
21907).  The  State's  statistically  vSLid 
sampling  techniques  for  measuring 
ground  cover  and  productivity  are  set 
forth  in  the  May  1 .  2002 ,  policy. 
Therefore,  we  find  that  the  deletion  of 
the  words  "from  the  Handbook"  does 
not  render  the  West  Virginia  program 
less  effective  than  the  Federal 
requirements  and  can  be  approved. 

16.  CSR  38-2-9. 3. f,  concerning 
standards  for  evaluating  vegetative 
cover  and  productivity,  is  amended  by 
deleting  the  words  "in  the  Handbook," 
and  replacing  those  words  with  the 
words  "by  the  Secretary."  The  effect  of 
the  change  is  that  vegetation  ground 
cover  and  productivity  levels  will  be  set 
by  the  Secretary  of  the  WVDEP,  rather 
than  as  provided  in  the  State's  technical 
handbook.  The  deletion  of  the  phrase 
"in  the  Handbook"  and  its  replacement 
by  the  phrase  "by  the  Secretary"  does 


Federal  Regirter/Vol.  68,  No.  129/Monday.  July  7.  2003/Rules  and  Regulations 


40161 


I  not  render  the  provision  less  effective 
than  the  Federal  revegetation  standards 
at  30  CFR  816/817.116(a),  because  the 
Secretary  of  WVDEP  will  set  the 
productivity  success  standards  for  the 
State.  The  WVDEP  submitted  a  policy 
establishing  such  success  standards  that 
we  approved  in  the  Federal  Register  on 
May  1,  2002  (67  FR  21904,  21906- 
21907),  The  State's  productivity  success 
standards  for  hayland,  pastm^land, 
irangeland  and  cropland  are  set  forth  in 

Siat  policy.  Therefore,  we  find  that  the 
roposed  amendments  do  not  render  the 
/est  Virginia  program  less  effective 
than  the  Federal  requirements  and  can 
be  approved. 

17.  CSR  38— 2-14. 5. h,  concerning 
hydrologic  balance,  is  amended  by 
adding  a  proviso  which  provides  that 
the  requirement  for  replacement  of  an 
affected  water  supply  that  is  needed  for 
the  land  use  in  existence  at  the  time  of 
contamination,  diminution  or 
interruption  or  where  the  affected  water 
supply  is  necessary  to  achieve  the  post- 
mining  land  use  shall  not  be  waived. 
This  amendment  is  intended  to  satisfy 
the  required  program  amendment 
codified  at  30  CFR  948.16(sss).  As 
discussed  in  the  Federal  Register  dated 
March  4,  2003.  we  reinstated  this 
required  amendment  in  order  to  comply 
with  U.S.  District  Court  Judge  Haden's 
ruling  of  January  9,  2003  (68  FR  10178). 

The  required  program  amendment 
codified  at  30  CFR  948.16(sss)  provides 
that  the  West  Virginia  program  must  be 
amended  to  clarify  that  the  replacement 
of  water  supply  can  only  be  waived 
under  the  conditions  set  forth  in  the 
definition  of  "Replacement  of  water 
supply,"  paragraph  (b),  at  30  CFR  701.5, 
which  provides  as  follows: 

|(b)  If  the  affected  water  supply  was  not 
nwded  for  the  lana  use  in  existence  at  the 
time  of  loss,  contamination,  or  diminution, 
and  if  the  supply  is  not  needed  to  achieve  the 
postmining  land  use,  replacement 
requirements  may  be  satisfied  by 
demonstrating  a  suitable  alternative  water 
source  is  available  and  could  feasibly  be 
developed.  If  the  latter  approach  is  selected, 
written  concurrence  must  be  obtained  from 
-  the  water  supply  owner. 

[We  find  that  the  proposed  language 
provides  a  counterpart  to  the  Federal 
requirement  that  limits  waivers  of  water 
supply  replacement  to  only  those  cases 
where  the  affected  water  supply  is  not 
needed  for  the  current  or  proposed 
postmining  land  use.  Therefore,  the 
proposed  amendment  can  be  approved. 
In  addition,  we  find  that  it  is  reasonable 
to  presume  that  a  waiver  authorized 
under  W.  Va.  Code  22-3-24(b)  and  CSR 
38-2-14.5.h  would  be  in  writing. 
However,  we  recommend  that  the  State 
amend  subsection  CSR  38-2-14.5.h  to 


clarify  that  a  waiver  of  water  supply 
replacement  be  in  writing.  Finally,  the 
CSR  38-2-14. 5.h  continues  to  lack  a 
requirement  that  a  waiver  can  only  be 
approved  where  it  is  demonstrated  that 
a  suitable  alternative  water  source  is 
available  and  could  feasibly  be 
developed.  Therefore,  we  will  revise  the 
required  program  amendment  at  30  CFR 
948.16{sss)  to  require  that  CSR  38-2- 
14.5.h  be  further  amended  to  provide  a 
counterpart  to  the  Federal  requirement 
in  the  definition  of  "Replacement  of 
water  supply,"  paragraph  (b).  at  30  CFR 
701.5,  which  provides  that  replacement 
requirements  may  be  satisfied  by 
demonstrating  that  a  suitable  alternative 
water  source  is  available  and  could 
feasibly  be  developed. 

18.  CSR  38-2-14.14.g.l  is  amended 
by  adding  language  to  provide  that 
durable  rock  fills  proposed  after  January 
1,  2004,  may  only  be  approved  with  the 
design,  construction,  and  use  of  a  single 
lift  fill  if  they  include  an  erosion 
protection  zone  or  a  diurable  rock  fill 
designed  to  be  reclaimed  from  the 
"tow"  [toe]  upward.  There  is  no  direct 
counterpart  to  the  proposed  language  in 
the  Federal  regulations  concerning  the 
design  of  durable  rock  fills.  However, 
we  find  that  the  proposed  requirements 
do  not  render  CSR  38-2-1 4. 14.g.l  less 
effective  than  the  Federal  regidations 
regarding  durable  rock  fills  at  30  CFR 
816/817.73  and  can  be  approved.  We 
note  the  inadvertent  typographical  error 
("tow"  should  be  "toe")  and  understand 
that  it  will  be  corrected  at  a  future  date 

19.  CSR  38-2-14.14.g.2  is  new  and 
adds  design  specifications  and 
requirements  for  single  lift  fills  with  an 
erosion  protection  zone.  The  new 
language  provides  as  follows: 

14.14.g.2.A.  Erosion  Protection  Zone. 
The  erosion  protection  zone  is  a 
designed  structiu^  constructed  to 
provide  energy  dissipation  to  minimize 
erosion  vulnerability  and  may  extend 
beyond  the  designed  toe  of  the  fill. 

14.14.g.2.A.l.  The  effective  length  of 
the  erosion  protection  zone  shall  be  at 
least  one  half  the  height  of  the  fill 
measured  to  the  target  fill  elevation  or 
fill  design  elevation  as  defined  in  the 
approximate  original  contour 
procedures  and  shall  be  designed  to 
provide  a  continuous  underdrain 
extension  from  the  fill  through  and 
beneath  the  erosion  protection  zone. 

14.14.g.2.A.2.  The  height  of  the 
erosion  protection  zone  shall  be 
sufficient  to  accommodate  designed 
flow  from  the  underdrain  of  the  fill  and 
shall  comply  with  14.14.e.l.  of  this  rule. 
14.14.g.2.A.3.  The  erosion  protection 
zone  shall  be  constructed  of  durable 
rock  as  defined  in  14.14.g.l.  originating 
from  a  permit  area  and  shall  be  of 


sufficient  gradation  to  satisfy  the 
underdrain  function  of  the  fill. 

14.14.g.2.A.4.  The  outer  slope  or  face 
of  the  erosion  protection  zone  shall  be 
no  steeper  than  two  (2)  horizontal  or 
one  (1)  vertical  (2:1).  The  top  of  the 
erosion  protection  zone  shall  slope 
toward  the  fiU  at  a  three  (3)  to  five  (5) 
percent  grade  and  slope  laterally  from 
the  center  toward  the  sides  at  one  (1) 
percent  grade  to  discharge  channels 
capable  of  passing  the  peak  runoff  of  a 
one-hundred  (100)  year,  twenty-four 
(24)  hour  precipitation  event. 

14.14.g.2.A.5.  Prior  to  commencement 
of  single  lift  construction  of  the  durable 
rock  fill,  the  erosion  protection  zone 
must  be  seeded  and  certified  by  a 
registered  professional  engineer  as  a 
critical  phase  of  fill  construction.  The 
erosion  protection  zone  shall  be 
maintained  until  completion  of 
reclamation  of  the  fill. 

14.14.g.2.A.6.  Unless  otherwise 
approved  in  the  reclamaUon  plan,  the 
erosion  protection  zone  shall  be 
removed  and  the  area  upon  which  it 
was  located  shall  be  regarded  [regradedj 
and  revegetated  in  accordance  with  the 
reclamation  plan. 

14.14.g.2.B.  Single  Lift  Construction 
Requirements. 

14.14.g.2.B.l.  Excess  spoil  disposal 
shall  commence  at  the  head  of  the 
hollow  and  proceed  downstream  to  the 
final  toe.  Unless  required  for 
construction  of  the  imderdrain,  there 
shall  be  no  material  placed  in  the  fill 
from  the  sides  of  the  valley  more  that 
[than]  300  feet  ahead  of  the  advancing 
toe.  Exceptions  from  side  placement  of 
material  limits  may  be  approved  by  the 
Secretary  if  requested  and  the  applicant 
can  demonstrate  through  soimd 
engineering  that  it  is  necessary  to 
facilitate  access  to  isolated  coal  seams, 
the  head  of  the  hollow  or  otherwise 
facilitates  fill  stability,  erosion,  or 
drainage  control. 

14.14.g.2.B.2.  During  construction,  the 
fill  shall  be  designed  and  maintained  in 
such  a  manner  as  to  prevent  water  from 
discharging  over  the  face  of  the  fill. 

14.14.g.2.B.2.(a).  The  top  of  the  fill 
shall  be  configured  to  prevent  water 
from  discharging  over  the  face  of  the  fill 
and  to  direct  water  to  the  sides  of  the 

14.14.g.2.B.2.(b).  Water  discharging 
along  the  edges  of  the  fill  shall  be 
conveyed  in  such  a  manner  to  minimize 
erosion  along  the  edges  of  the  fill. 

14.14.g.2.B.3.  Reclamation  of  the  fill 
shall  be  initiated  from  the  top  of  the  fill 
and  progress  to  the  toe  with  concurrent 
construction  of  terraces  and  permanent 
drainage. 

The  proposed  provisions  are  more 
detailed  than,  but  are  not  inconsistent 
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with,  the  Federal  requirements  for 
durable  rock  fills  at  30  CFR  816/817.73. 
Neither  SMCRA  nor  the  Federal 
regulations  prohibit  the  construction  of 
.  single-lifl  durable  rock  fills.  However, 
the  Environmental  Protection  Agency 
(EPA)  commented  on  the  proposed 
amendments  and  provided  a  conditional 
approval  of  CSR  38-2-14.14.g.2.A.6 
concerning  the  removal  of  erosion 
protection  zones  following  mining.  See 
Section  IV,  Summary  and  Disposition  of 
Comments,  below,  for  a  complete 
discussion  of  EPA's  comments. 

The  EPA  stated  that  it  is  concerned 
that  erosion  protection  zones  (EPZs) 
may  result  in  permanent  stream  fills 
after  completion  of  mining.  According 
to  CSR  38-2-14.14.g.2.A.l,  the  EPA 
stated,  a  250-foot  long  EPZ  would  be 
required  for  a  500-foot  high  valley  fill, 
which, TIPA  stated,  is  not  unusual  in 
southern  West  Virginia.  Although 
Section  14.14.g.2.A.6  requires  EPZ 
removal,  regrading,  and  revegetating 
after  mining,  EPA  stated,  it  does  not 
appear  to  include  removal  of  the  stream 
fill  associated  with  the  EPZ  or 
reconstruction  of  the  stream  channel. 

The  EPA  stated  that  it  concurs  with 
the  proposed  revisions  under  the 
condition  that  a  requirement  be 
included  to  remove  stream  fills 
associated  with  EPZs  after  mining  and 
reconstruct  the  stream  channels. 

Therefore,  and  considering  EPA's 
conditional  conciirrence  as  noted  above, 
we  find  that  these  new  design 
specifications  and  requirements  for 
single-lift  fills  with  an  erosion 
protection  zone  do  not  render  the  West 
Virginia  program  less  effective  than  the 
Federal  durable  rock  fill  requirements  at 
30  CFR  816/817.71  and  816/817.73  and 
can  be  approved  with  the  following 
exceptions. 

At  CSR  38-2-14.14.g.2.A.6.  we  are 
not  approving  the  words  "[ujnless 
otherwise  approved  in  the  reclamation 
plan"  because  leaving  an  EPZ  in  place 
would  be  inconsistent  with  EPA's 
conditional  concurrence  to  remove 
stream  fills  associated  with  EPZs  and  to 
reconstruct  the  stream  channels  after 
mining.  We  are  approving  CSR  38-2- 
14.14.g.2.A.6  only  to  the  extent  that 
following  mining,  all  stream  fills 
associated  with  EPZs  will  be  removed 
and  the  stream  channels  shall  be 
reconstructed  in  the  maimer  described 
at  CSR  38-2-5.3  and  14.4.a  concerning 
stream  diversions. 

20.  CSR  38-2-14.14.g.3  is  new  and 
^adds  design  specifications  and 
requirements  at  14.14.g.3  through 
14.14.g.3.B  for  diirable  rock  fills 
designed  to  be  reclaimed  from  the  toe 
upward.  The  new  language  provides  as 
foUows: 


14.14.g.3.A.  Transportation  of 
material  to  toe  of  fill.  The  method  of 
transporting  material  to  the  toe  of  the 
fill  shall  be  specified  in  the  application 
and  shall  include  a  plan  for  inclement 
weather  dumping.  The  means  of 
transporting  material  to  the  toe  may  be 
by  any  method  authorized  by  the  Act 
[the  West  Virginia  Siuface  Coal  Mining 
and  Reclamation  Act]  and  this  rule  and 
is  not  limited  to  the  use  of  roads. 

14.14.g.3.A.l.  Constructed  roads  shall 
be  graded  and  sloped  in  such  a  manner 
that  water  does  not  discharge  over  the 
face.  Sumps  shall  be  constructed  along 
the  road  in  switchback  areas  and  shall 
be  located  at  least  1 5  feet  ft-om  the 
outslope. 

14.14.g.3.A.2.  The  constructed  road 
shall  be  in  compliance  with  all 
applicable  State  and  Federal  safety 
requirements.  The  design  criteria  to 
comply  with  all  applicable  State  and 
Federal  safety  requirements  shall  be 
included  in  the  permit. 

14.14.g.3.B.  Once  the  necessary 
voliune  of  material  has  been  transported 
to  the  toe  of  the  fill,  face  construction 
and  installation  of  terraces  and 
permanent  drainage  shall  commence. 
The  face  construction  and  reclamation 
of  the  fill  shall  be  fi-om  the  bottom  up 
with  progressive  construction  of  terraces 
and  permanent  drainage  in  dumping 
increments  not  to  exceed  100  feet. 

The  proposed  provisions  are  more 
detailed  than,  but  are  not  inconsistent 
with,  the  Federal  requirements  for 
durable  rock  fills  at  30  CFR  816/817.73. 
Therefore,  we  find  that  these  new 
design  specifications  and  requirements 
for  durable  rock  fills  designed  to  be 
reclaimed  from  the  toe  upward  do  not 
render  the  West  Virginia  program  less 
effective  than  the  Federal  durable  rock 
fill  requirements  at  30  CFR  816/817.71 
and  816/817.73  and  can  be  approved.  In 
addition,  we  are  approving  these 
requirements  with  the  imderstanding 
that  if  roads  are  not  used  to  transport 
the  excess  material  as  provided  in 
subsection  14.14.g.3.A,  the  alternative 
means  of  transportation  will  ensure  that 
the  excess  spoil  will  be  transported  to 
the  toe  of  the  fill  and  placed  in  a 
controlled  manner  as  provided  by  CSR 
38-2-14.14.a.2  and  30  CFR  816/ 
817.71(e)(2). 

21.  CSR  38-2-14.15.a.2,  concerning 
contemporaneous  reclamation 
standards,  is  amended  by  adding 
language  to  provide  that  the  mining  and 
reclamation  plan  shall  contain 
information  on  how  mining  and 
reclamation  operations  will  be 
coordinated  so  as  to  minimize  surface 
water  runoff,  and  comply  with  the  storm 
water  runoff  plan.  There  is  no  direct 
Federal  counterpart  to  the  proposed 


language.  We  find,  however,  that  the 
proposed  language  is  not  inconsistent 
with  the  Federal  regulations  at  30  CFR 
816/817.100  concerning 
contemporaneous  reclamation  and  can 
be  approved. 

22.  CSR  38-2-14.15.C,  concerning 
reclaimed  area,  is  amended  by  adding 
the  words  "and  seeding  has  occiured" 
to  the  definition  of  reclaimed  acreage 
that  is  applicable  to  this  subsection.  As 
amended,  the  definition  of  reclaimed 
area  provides  that  for  piuposes  of  this 
subsection,  reclaimed  acreage  shall  be 
that  portion  of  the  permit  area  which 
has  at  a  minimum  been  fully  regraded 
and  stabilized  in  accordance  with  the 
reclamation  plan,  meets  Phase  I 
standards,  .and  seeding  has  occurred. 
We  find  that  the  amendment  to  this 
provision  does  not  render  the  West 
Virginia  nde  less  effective  than  the 
Federal  regulations  concerning 
contemporaneous  reclamation  at  30  CFR 
816/817.100  and  bond  release  at  30  CFR 
800.40(c)  can  be  approved. 

23.  CSR  38-2-14. 15.g,  concerning 
contemporaneous  reclamation 
variance — permit  applications,  is 
amended  by  adding  language  to  require 
a  demonstration  that  the  variance  being 
sought  vrill  comply  with  CSR  38-2-5.6 
concerning  the  new  storm  water  nmoff 
provisions.  There  are  no  counterpart 
Federal  requirements  to  the  new  West 
Virginia  storm  water  nmoff  provisions 
at  CSR  38-2-5.6.  We  find,  however,  that 
the  amendment  to  this  provision  does 
not  render  the  West  Virginia  rule  less 
effective  than  the  Federal  regulations 
concerning  contemporaneous 
reclamation  at  30  CFR  816/817.100  and 
can  be  approved. 

24.  CSR  38-2-17.1,  concerning  Small 
Operator  Assistance  I*rogram  (SOAP),  is 
amended  by  adding  that  the  Secretary  of 
WVDEP  shall  establish  a  formula  for 
allocating  funds  to  provide  services  for 
eligible  small  operators  if  available 
funds  are  less  than  those  required  to 
provide  the  services  pinsuant  to  CSR 
38-2-17.  This  new  language  provides 
the  West  Virginia  program  with  a 
coimterpart  to  the  Federal  requirement 
at  30  CFR  795.11(b)  and  can  be 
approved.  We  note  that  the  State  must 
now  actually  establish  a  formula  for 
allocating  SOAP  funds. 

25.  CSR  38-2-20.6.a,  concerning  civil 
penalty  assessments,  is  amended  by 
deleting  all  language  concerning  an 
"assessment  officer,"  and  adding 
language  concerning  the  Secretary  of 
WVDEP.  The  new  language  provides 
that  the  Secretary  shall  not  determine 
the  proposed  penalty  assessment  until 
such  time  as  an  inspection  of  the 
violation  has  been  conducted  and  the 
findings  of  that  inspection  are  submitted 
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to  the  Secretary  in  writing.  The 
Secretary  must  conduct  the  inspection 
lof  the  violation  within  the  first  1 5  days 
after  the  notice  or  order  was  served.  We 
find  that,  as  amended,  the  State's  civil 
penalty  assessment  procedures  are  the 
same  as  or  similar  to  those  contained  in 
section  518  of  SMCRA,  are  consistent 
with  the  Federal  procedures  concerning 
civil  penalty  assessment  at  30  CFR 
345.17,  and  can  be  approved. 
I   26.  CSR  38-2-20.6.C,  concerning 
notice  of  civil  penalty  assessment,  is 
amended  by  deleting  two  sentences  that 
provide  that  the  "Secretary  shall  also 
give  notice  including  any  worksheet,  in 
person  or  by  certified  mail,  to  the 
operator  of  any  penalty  adjustment  as  a 
Insult  of  an  informal  conference  within 
thirty  (30)  days  following  the  date  of  the 
conference.  The  reasons  for 
reassessment  shall  be  documented  in 
the  file  by  the  assessment  officer."  Also, 
the  following  sentence  is  added 
immediately  before  the  existing  last 
sentence:  "The  reasons  for  reassessment 
shall  be  dociunented  in  the  file  by  the 
Secretary."  The  two  sentences  that  were 
deleted  fi-om  this  provision  pertain  to 
procedures  for  an  informal  conference, 
and  were  relocated  to  CSR  38-2-20.6.e 
concerning  informal  conference.  We 
find  that  the  amendments  to  CSR  38-2- 
20.6.C  do  not  render  the  provision 
inconsistent  with  the  Federal  provisions 
concerning  procedures  for  assessment  of 
civil  penalties  at  30  CFR  845.17(b)  and 
(cj,  and  845.18(c)  and  can  be  approved. 

27.  CSR  38— 2— 20.6. d,  concerning 
notice  of  informal  assessment 
conference,  is  amended  by  adding 
language  to  provide  that  the  Secretary 
shall  arrange  for  a  conference  to  review 
the  proposed  assessment  or 
reassessment,  upon  written  request  if 
received  within  15  days  fi-om  the  date 
the  proposed  assessment  or 
reassessment  is  received.  Language  is 
also  added  to  provide  that  the  operator 
shall  forward  the  amount  of  proposed 
penalty  assessment  to  the  Secretary  for 
placement  in  an  interest  bearing  escrow 
account,  and  that  the  Secretary  shall 
assign  an  assessment  officer  to  hold  the 
assessment  conference. 

We  find  that  the  new  language  is 
similar  to  and  therefore  consistent  with 
the  Federal  provision  at  30  CFR 
845.18(a)  concerning  procedures  for 
assessment  conference  even  though  it 
provides  a  shorter  period  in  which  to 
request  an  informal  conference.  We  also 
find  that  requiring  the  operator  to 
forward  the  amoimt  of  the  proposed 
penalty  assessment  to  the  Secretary  of 
the  WVDEP  prior  to  an  assessment 
conference  is  not  inconsistent  with  the 
Federal  provision  at  30  CFR  845.19.  The 
Federal  rule  at  30  CFR  845.19  concerns 


request  for  a  hearing,  and  provides  that 
the  person  charged  with  the  violation 
may  contest  the  proposed  penalty 
reassessment  by  submitting  a  petition 
and  an  amount  equal  to  the  proposed 
penalty  for  placement  in  an  escrow 
account.  Therefore,  we  find  that  the 
proposed  language  can  be  approved. 

28.  CSR  38-2-20.6.6,  concerning 
informal  conference,  is  amended  by 
adding  language  to  provide  that  the 
assessment  officer  shall  give  notice 
including  any  worksheet,  in  person  or 
by  certified  mail,  to  the  operator  of  any 
penalty  adjustment  as  a  result  of  an 
informal  conference  within  30  days 
following  the  date  of  the  conference. 
The  reasons  for  the  assessment  officer's 
action  shall  be  documented  in  the  file. 
This  language  was  relocated  fi-om  the 
approved  program  at  CSR  38-2-20.6.C, 
and  appropriately  placed  in  this 
subsection  concerning  informal 
conference.  We  find  that  this 
amendment  is  consistent  with  the 
Federal  provisions  concerning 
procediu-es  for  assessment  conference  at 
30  CFR  845.18(c)  and  can  be  approved 
29.  CSR  38-2-20.6.f  is  new  and  adds 
the  requirement  that  an  increase  or 
reduction  of  a  proposed  civil  penalty  of 
more  than  25  percent  and  more  than 
$500.00  shall  not  be  final  and  binding 
until  approved  by  the  Secretary.  We 
find  that  this  provision  is  substantively 
identical  to  the  Federal  regulations  at  30 
CFR  845.18(b)(4)  concerning  procedures 
for  assessment  conference  and  can  be 
approved. 

30.  CSR  38— 2— 20.6. j,  concerning 
escrow,  is  amended  by  adding  the 
phrase  "an  informal  conference  or" 
inunediately  before  the  words  "judicial 
review  of  a  proposed  assessment."  In 
addition,  the  words  "continue  to"  are 
deleted  immediately  before  the  words 
"be  held  in  escrow."  The  amended 
provision  provides  that  if  a  person 
requests  an  informal  conference  or 
judicial  review  of  a  proposed 
assessment,  the  proposed  penalty 
assessment  shall  be  held  in  escrow  until 
completion  of  the  judicial  review.  We 
find  that  this  provision  as  amended  is 
not  inconsistent  with  the  Federal 
provision  at  30  CFR  845.19(b),  which 
provides  that  funds  placed  in  escrow 
shall  he  held  in  escrow  pending 
completion  of  the  administrative  and 
judicial  review  process.  Therefore,  the 
amendments  to  CSR  38-2-20.6.J  can  be 
approved. 

31.  CSR  38-2-22.4.g.3.A  concerns  the 
design  of  Class  C-type  coal  refuse 
impoimdments  without  discharge 
structures  that  must  be  capable  of 
storing  a  minimum  of  two  six  hour  - 
duration  probable  maximum  storms. 
This  provision  is  amended  by  deleting 


the  second  sentence  and  adding  three 
sentences  in  its  place.  The  new  language 
requires  that  a  system  shall  be  designed 
to  dewater  the  impoundment  of  the 
probable  maximiun  storm  in  10  days  by 
pumping  or  other  means.  The  new 
language  also  states  that  the 
requirements  of  the  Coal  Related  Dam 
Safety  Rule  at  CSR  38-4-25.14. 
concerning  removal  of  storm  water  fixjm 
impoundments,  shall  be  met.  For 
existing  structures  exceeding  the 
minimum  two  PMP  (Probable  Maximum 
Precipitation)  volume  requirement,  the 
dewatering  system  shall  be  installed 
when  the  containment  volume  is 
reduced  to  two  PMPs. 

The  proposed  language  that  requires  a 
system  to  be  designed  to  dewater  the 
impoundment  of  the  probable  maximum 
storm  in  10  days  by  pumping  or  by 
other  means  is  consistent  with  the 
State's  performance  standard  for  coal 
refuse  impoundments  provision  at  CSR 
38-2-22.5.J.5,  which  provides  that 
impounding  structures  constructed  of  or 
impounding  coal  mine  refuse  shall  be 
designed  so  that  at  least  90  percent  of 
the  water  stored  during  the  design 
precipitation  event  can  be  removed 
within  a  10-day  period.  The 
substantively  identical  Federal 
counterpart  to  CSR  38-2-22.5.J.5  is 
contained  in  30  CFR  816/81 7.84(e).  We 
find  that  the  proposed  design  standard 
is  no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  816/ 
817.49(c)(2)(i)  and.816/817.84(e)  and 
can  be  approved. 

The  proposed  new  language  also 
provides  that  the  requirements  of  the 
Coal  Related  Dam  Safety  Rule  at  CSR 
38—4-25.14,  concerning  removal  of 
storm  water  fi-om  impoundments,  shall 
be  met.  We  are  currently  reviewing  the 
State's  Coal  Related  Dam  Safety  Rule  at 
CSR  38—4  imder  a  separate  program 
amendment  submitted  by  the  State. 
However,  since  CSR  38-4-25.14  is 
relevant  to  the  proposed  amendment  at 
CSR  38-2-22.4.g.3.A.  we  will  address 
the  State's  Coal  Related  Dam  Safety  Rule 
at  CSR  38-4-25.14  here. 

Proposed  CSR  38-^-25.14  provides  as 
follows: 

25.14.  Storm  water  in  the  impoundment 
siiall  be  removed  as  specified  in  the  design 
requirements.  In  addition,  the  slurry 
impoundment  pool  shall  be  maintained  at 
the  lowest  practical  pool  level  based  upon 
the  design  requirements  and  the  AHCF 
[Assessment  of  Hazards  and  Consequences  of 
Failure;  see  CSR  38-4-3.4.c].  The  mechanical 
storm  dewatering  system  shall  be  installed  as 
designed  and  maintained  properly  with  the 
system  being  tested  monthly. 

Proposed  CSR  38-4-25.14  provides, 
in  effect,  a  coimterpart  to  the  Federal 
regulations  at  30  CFR  816/817.84(0. 
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concerning  the  performance  standard 
for  unpoimding  structures  constructed 
of  or  impounding  coal  mine  waste.  The 
regulation  at  30  CFR  816/817.84(f) 
provides  that  for  an  impoimding 
structure  constructed  of  or  impounding 
coal  mine  waste,  at  least  90  percent  of 
the  water  stored  during  the  design 
precipitation  event  shall  be  removed 
within  the  10-day  period  following  the 
design  precipitation  event.  We  find  that 
the  proposed  language  at  CSR  38-2- 
22.4.g.3.A,  which  requires  that  the  Coal 
Related  Dam  Safety  Rule  at  CSR  38-4- 
25.14  be  met,  together  with  the 
proposed  regulation  at  CSR  38-4-25.14 
are  no  less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  816/ 
817.84(f)  and  can  be  approved. 

The  proposed  new  language  also 
requires  that  for  existing  structures 
exceeding  the  minimum  2  PMP  volume 
requirement,  the  "dewatering  system" 
shall  be  installed  when  the  containment 
volume  is  reduced  to  2  PMPs.  While  the 
language  does  not  specifically  state  that 
the  "dewatering  system"  referred  to  is 
the  same  system  as  described  at  CSR 
38-2-22.4.g.3.A.  we  interpret  this 
provision  to  mean  the  same.  That  is,  the 
system  shall  be  designed  to  dewater  the 
impoundment  of  the  probable  maximiun 
storm  in  10  days  by  pumping  or  other 
means,  and  the  requirements  of  the  Coal 
Related  Dam  Safety  Rule  at  CSR  38-4- 
25.14,  concerning  removal  of  storm 
water  from  impoundments  shall  also  be 
met.  There  is  no  Federal  counterpart  to 
this  provision.  We  find,  however,  that 
the  provision  is  not  unreasonable,  and 
that  the  proposed  design  standard  is  no 
less  effective  than  the  counterpart 
Federal  regulations  at  30  CFR  816/ 
817.49(c)(2)(i)  and  816/81 7.84(e)  and 
can  be  approved. 

32.  CSR  38-2-22.4.1.6  is  new  and 
concerns  the  use  of  corrugated  metal 
pipes  in  spillways.  This  provision 
provides  that  corrugated  metal  pipes, 
\yhether  coated  or  uncoated,  shall  not  be 
used  in  new  or  unconstructed  refuse 
impoimdments  or  slvury  cells.  If  an 
existing  corrugated  metal  pipe  has 
developed  leaks  or  otherwise 
deteriorated  so  as  to  cause  the  pipe  to 
not  function  properly  and  such 
deterioration  constitutes  a  hazard  to  the 
proper  operation  of  the  impoundment, 
the  Secretary  will  require  the  corrugated 
metal  pipe  to  be  either  repaired  or 
replaced.  We  find  that  the  provision  is 
consistent  with  the  Federal  regulation  at 
30  CFR  816/81 7.84(c)  which  provides 
that  spillways  and  oudet  works  of  coal 
mine  waste  impounding  structures  shall 
be  designed  to  provide  adequate 
protection  against  erosion  and 
corrosion,  and  that  inlets  shall  be 


protected  against  blockage.  Therefore, 
we  are  approving  the  provision. 

33.  CSR  3a-2-24.2.a,  concerning  the 
revegetation  of  remining  operations,  is 
amended  by  deleting  the  words  "in  the 
Handbook"  at  the  end  of  the  last 
sentence,  and  replacing  those  words 
with  the  words  "by  the  Secretary."  The 
new  revision  provides  that  the 
determination  of  premining  groimd 
cover  success  and  productivity  shall  be 
made  using  sampling  techniques 
described  by  the  Secretary.  The  WVDEP 
submitted  a  policy  identifying 
statistically  valid  sampling  techniques 
for  measuring  ground  cover  and 
productivity  success  that  we  approved 
on  May  1,  2002  (67  FR  21904,  21906- 
21907).  Therefore,  we  find  that  the 
deletion  of  the  words  "from  the 
Handbook"  does  not  render  the  West 
Virginia  program  less  effective  than  the 
Federal  regulations  and  can  be 
approved. 

34.  CSR  38-2-24.3  concerns  water 
quality  exemptions  for  coal  remining 
operations.  This  provision  is  amended 
by  adding  the  following  language  at  the 
end  of  the  last  sentence:  "or  a  coal 
remining  operation  as  defined  in  40  CFR 
part  434  as  amended  may  qualify  for  the 
water  quality  exemptions  set  forth  in  40 
CFR  part  434  as  amended."  The 
amended  provision  provides  that  a  coal 
remining  operation  which  began  after 
February  4.  1987.  and  on  a  site  which 
was  mined  prior  to  August  3,  1977.  may 
qualify  for  the  water  quality  exemptions 
set  forth  in  subsection  (p),  section  301 
of  the  Federal  Clean  Water  Act,  as 
amended  or  a  coal  remining  operation 
as  defined  in  40  CFR  part  434  as 
amended  may  qualify  for  the  water 
quality  exemptions  set  forth  in  40  CFR 
part  434  as  amended. 

The  existing  language  of  this 
provision  incorporates  the  added 
flexibility  provided  by  the  1987  revision 
to  the  Clean  Water  Act  that  added 
section  301(p)  (33  U.S.C.  1311(p)),  often 
called  the  Rahall  Amendment,  that 
provides  incentives  for  remining 
abandoned  mine  lands  that  predate  the 
passage  of  SMCRA.  The  State's 
proposed  language  is  intended  to 
incorporate  the  added  flexibility 
provided  by  amendments  to  the  Federal 
regulations  at  40  CFR  434.70-434.75, 
which  added  effluent  limitations  and 
performance  standards  to  a  new  Coal 
Remining  Subcategory  (Subpart  G) 
under  the  existing  regulations  for  the 
Coal  Ndining  Point  Source  Category 
(January  23,  2002;  67  FR  3370).  New 
Subpart  G  applies  to  coal  remining 
operations,  which  are  defined  at  40  CFR 
434.70(a)  as  coal  mining  operations  at 
sites  on  which  coal  mining  was 
previously  conducted  and  where  the 


sites  have  been  abandoned  or  the 
performance  bonds  have  been  forfeited. 
Since  the  additional  language 
incorporates  water  quality  exemptions 
authorized  under  the  Clean  Water  Act, 
we  find  that  the  addition  of  the 
proposed  language  does  not  render  the 
West  Virginia  program  less  stringent 
than  SMCRA  nor  less  effective  than  the 
Federal  regulations  and  can  be 
approved. 

35.  CSR  38-2-24.4  concerns  bond 
release  requirements  for  remining 
operations.  This  provision  is  amended 
by  adding  the  following  language  at  the 
end  of  the  first  sentence:  "and  the  terms 
and  conditions  set  forth  in  the  NPDES 
[National  Pollutant  Discharge 
Elimination  System]  Permit  in 
accordance  with  subsection  (p),  section 
301  of  the  Federal  Clean  Water  Act,  as 
amended  or  40  CFR  part  434  as 
amended."  The  new  revision  provides 
that  bond  release  for  remining 
operations  shall  be  in  accordance  with 
all  of  the  requirements  set  forth  in 
subsection  12.2  of  this  rule  and  the 
terms  and  conditions  set  forth  in  the 
NPDES  Permit  in  accordance  with 
subsection  (p),  section  301  of  the 
Federal  Clean  Water  Act,  as  amended  or 
40  CFR  part  434  as  amended.  The 
proposed  new  language  is  intended  to 
establish  effluent  limitations  guidelines 
and  new  source  performance  standards 
for  coal  remining  operations  that  are 
authorized  under  section  301  (p)  of  the 
Clean  Water  Act,  and  at  subpart  G  of  the 
Federal  regulations  at  40  CFR  part  434 
(see  Finding  34  above  for  more 
information).  For  the  same  reasons  as 
those  set  forth  in  Finding  34,  above,  we 
find  that  the  addition  of  the  proposed 
language  does  not  render  the  West 
Virginia  program  less  stringent  than 
SMCRA  nor  less  effective  than  the 
Federal  regulations  and  can  be 
approved. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

No  public  comments  were  received  in 
response  to  our  requests  for  comments 
from  the  public  on  the  proposed 
amendments. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  on  April  2 
and  4,  2003,  we  requested  conunents  on 
the  amendments  from  various  Federal 
agencies  with  an  actual  or  potential 
interest  in  the  West  Virginia  program 
(Administrative  Record  Number  WV- 
1356  and  1357).  On  June  4,  2003,  the 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration  (MSHA), 
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responded  (Administrative  Record 
Number  WV-1362)  and  stated  that  it  has 
no  comments  on  the  changes  in  House 
Bills  2881  and  2882.  MSHA  stated  that 
House  Bill  2603  lacks  the  word  "hour" 
on  page  10,  line  one,  at  CSR  38-2-5.6.b, 
concerning  storm  water  runoff.  MSHA 
stated  that  in  referring  to  the  storm 
event,  the  statement  "one  (1)  year, 
twenty-four  (24)  storm  event"  should 
read  "one  (1)  year,  twenty-four  hour     . 
storm  event".  We  acknowledged  that  the 
word  "hour"  is  missing  in  Finding  12. 
above,  and  approved  the  provision  with 
the  understanding  that  the  inadvertent 
omission  would  be  corrected  at  a  future 
date.  MSHA  had  the  following 
comments  concerning  the  amendments 
to  the  regulations  at  CSR  38-2. 

Section  3.7.d,  concerning  disposal  of 
excess  spoil.  MSHA  stated  that  is  has  no 
counterparts  to  these  regulations  that 
require  a  survey  of  the  watershed  to 
identify  all  man-made  structures  and 
residents  and  to  determine  the  potential 
storm  runoff  impacts,  and  that  require 
that  the  accuracy  of  the  survey  be 
verified  by  field  work.  As  noted  in 
Finding  8,  above,  we  determined  that 
there  are  no  Federal  counterparts  to  the 
provision,  but  that  it  is  consistent  with 
the  Federal  permit  application 
requirement  at  30  CFR  780.35 
concerning  the  disposal  of  excess  spoil 
and  can  be  approved. 

MSHA  identified  the  proposed 
amendments  at  CSR  38-2-5.4.b.4,  5.6, 
22.4.g.3.a,  and  22.4.i.g  [i],  but  did'not' 
provide  any  comments  on  those 
changes. 

MSHA  also  provided  comments  on 
the  changes  to  CSR  38-^,  Coal  Related 
Dam  Safety  Rule.  As  we  noted  above  in 
Section  HI,  in  order  to  expedite  our 
review  of  the  State's  proposed 
provisions  that  concern  the 
recommendations  of  West  Virginia's 
2002  Flood  Study,  we  separated  all 
except  one  of  the  amendments  relating 
to  CSR  38-4.  Coal  Related  Dam  Safety 
Rule  from  this  amendment.  We  will 
address  the  proposed  amendments  to 
CSR  38-4  and  MSHA's  comments 
relating  to  the  proposed  amendments  to 
CSR  38-4.  in  a  separate  Federal  Register 
notice  at  a  later  date. 
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Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(ii),  we 
are  required  to  get  a  written  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.).  On  April  1, 
2003,  we  asked  for  concurrence  and 
comments  on  the  amendment 


(Administrative  Record  Number  WV- 
1355). 

The  EPA  responded  by  letter  dated 
June  13,  2003.  (Administrative  Record 
Number  WV-1363). 

The  EPA  stated  that  it  reviewed  the 
proposed  revisions  and  has  concerns 
about  the  requirement  of  erosion 
protection  zones  (EPZs)  associated  with 
single-lift  valley  fills  at  CSR  38-2- 
14.14.g.l  (Durable  Rock  Fills). 

EPZ  Purpose— The  EPA  stated  that  it 
is  EPA's  understanding  that  an  EPZ  is 
a  buffer  zone  between  the  toe  of  a  single 
lift  valley  fill  and  its  downsti^am 
sedimentation  pond.  It  consists  of  a 
wide  and  low  fill,  revegetated  to 
dissipate  runoff  energy  fitjm  the  valley 
fill  face  and  prevent  pond  overloading 
during  severe  storm  periods.  The  EPA 
stated  Uiat  a  single  lift  fill  is  particularly 
subject  to  erosion,  since  it  is  constructed 
in  a  downstream  direction  toward  the 
pond  with  no  reclamation  or 

revegetation  of  die  fill  face  until 
completion  of  mining. 

EPA's  Concern— "I^e  EPA  stated  tiiat 
It  is  concerned  that  EPZs  may  result  in 
permanent  stream  fills  after  completion 
of  raining.  According  to  CSR  38-2- 
14.14.g.2.A.l.  the  EPA  stated,  a  250-foot 
long  EPZ  would  be  required  for  a  500- 
foot  high  valley  fill,  which,  EPA  stated, 
is  not  unusual  in  southern  West 
Virginia.  Although  Section  14.14.g.2.A.6 
requires  EPZ  removal,  regrading,  and 
revegetating  after  mining.  EPA  stated,  it 
does  not  appear  to  include  the  removal 
of  the  stream  fill  associated  with  the 
EPZ  or  reconstruction  of  the  stream 
channel.  An  alternative  valley  fill 
design,  which  appears  more 
environmentally  acceptable.  EPA  stated, 
is  also  indicated  in  Section  14.14.g.l 
and  further  described  in  Section 
14.14.g.3.  The  EPA  stated  that  this 
involves  starting  valley  fill  constiTiction 
fi-om  the  toe  and  proceeding  upstream 
in  multiple  lifts  (layers)  of  100  feet  or 
less  in  tiiickness.  The  EPA  stated  that 
the  face  of  each  lift  would  be  reclaimed 
and  revegetated  before  starting  the  next 
lift.  The  toe  of  the  first  lift  would  be  at 
die  sedimentation  pond,  die  EPA  stated, 
and  an  EPZ  woidd  not  be  necessary  due 
to  better  erosion  control  features. 

Conditional  Concurrence — The  EPA 
stated  that  it  concurs  with  the  proposed 
revisions  under  the  condition  that  a 
requirement  be  included  to  remove 
stream  fills  associated  witii  EPZs  after 
mining  and  reconstruct  the  stream 
channels.  The  EPA  stated  diat  it  should 
also  be  noted  that  stream  filling  during 
EPZ  construction  requires  authorization 
under  Section  404  of  the  Clean  Water 
Act,  administered  by  the  U.S.  Army 
Corps  of  Engineers.  Considering  the 
high  erosion  potential  of  single-lift 


valley  fills,  the  EPA  stated,  diey  (EPA) 
recommend  diat  die  single  lift  method 
be  replaced  by  the  more 
environmentally  favorable  approach  of 
starting  at  the  toe  and  proceeding 
upwards  in  multiple  lifts.  The  EPA 
stated  that  it  will  likely  make  this 
recommendation  for  any  proposed 
single  lift  fill  coming  before  it  for 
Section  404  review. 

In  response  to  EPA's  conditional 
concurrence,  and  as  we  noted  above  in 
Finding  19,  at  CSR  38-2-14. 14.g.2.A.6. 
we  are  not  approving  the  words 
"[ujnless  otherwise  approved  in  the 
reclamation  plan"  because  leaving  an 
EPZ  in  place  would  be  inconsistent  with 
EPA's  conditional  concurrence  to 
remove  stream  fills  associated  with 
EPZs  and  to  reconstruct  the  stream 
chaimels  after  mining.  In  addition,  we 
are  approving  CSR  38-2-14. 14.g.2.A.6 
only  to  die  extent  diat  following  mining, 
all  stream  fills  associated  with  EPZs  will 
be  removed  and  the  sti«am  channels 
shall  be  reconstructed. 

The  EPA  also  provided  the  following 
comments  in  support  of  specific 
amendments: 

1.  CSR  38-2-5.6.a.3  (Storm  Water 
Runoff)— The  EPA  stated  diat  diis 
section  requires  that  mining  cause  no 
net  increase  in  peak  runoff  as  compared 
to  pre-mining  conditions.  The  EPA 
stated  that  this  is  an  important 
requirement  for  preventing  mining 
operations  from  causing  or  increasing 
local  flooding  conditions.  We  concur 
with  EPA's  comment. 

2.  CSR  38-2-9.1.8  (Revegetation)— 
The  EPA  stated  that  this  section  requires 
maximization  of  reforestation 
opportunities  during  mining 
reclamation.  The  EPA  stated  diat  it  is  a 
very  beneficial  approach  to  return  land 
to  its  original  forested  state,  unless  diere 
are  other  specific  post-mining  land  uses. 
We  concur  with  EPA's  comment 

3.  CSR  38-2-24.3  and  24.4 
(Remining)— The  EPA  stated  diat  diese 
sections  reference  EPA's  remining 
effluent  guideline  regulations 
promulgated  in  2002  and  listed  in  40 
CFR  part  434.  as  amended.  The  EPA 
stated  diat  diey  implement  die  Clean 
Water  Act  statute  regarding  remining. 
section  301(p),  passed  in  1987.  The  EPA 
stated  that  it  considers  remining  to  be 
an  important  tool  for  improving  water 
quality  and  reclaiming  scarred  land 
associated  with  abandoned  mines.  The 
EPA  stated  that  it  supports  providing  of 
incentives  to  companies  for  remining 
salvageable  coal  from  abandoned  mines 
while  making  these  environmental 
improvements  with  no  cost  to  the 
public.  The  EPA  stated  that  it  is 
planning  on  holding  workshops  on 
implementation  of  the  2002  remining 
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regulations  during  the  summer  of  2003. 
We  concur  with  EPA's  comments 
concerning  CSR  38-2-24.3  and  24.4. 

V.  OSM's  Decision 

Based  on  the  above  Bndings,  and 
except  as  noted  below,  we  approve  the 
amendment  sent  to  us  by  West  Virginia 
on  March  18,  2003.  In  addition,  the 
following  required  program 
amendments  are  satisfied  and  can  be 
removed  at  30  CFR  948.16(nnn),  (ooo), 
and  (qqqq). 

The  amendments  to  CSR  38-2-14.5.h 
(Finding  17)  partially  satisfy  the 
required  program  amendment  at  30  CFR 
948.16{sss).  Therefore,  we  will  revise 
the  required  program  amendment  at  30 
CFR  948.16(sss)  to  require  that,  if  the 
water  supply  is  not  needed  for  the 
existing  or  postmining  land  use,  such 
waiver  can  only  be  approved  where  it  is 
demonstrated  that  a  suitable  alternative 
water  source  is  available  and  could 
feasibly  be  developed. 

At  CSR  38-2-14.14.g.2.A.6  (Finding 
19),  we  are  not  approving  the  words 
"lujnless  otherwise  approved  in  the 
reclamation  plan"  because  leaving  an 
EPZ  in  place  would  be  inconsistent  with 
EPA's  conditional  concurrence  to 
remove  stream  fills  associated  with 
EPZs  and  to  reconstruct  the  stream 
channels  after  mining.  We  are  approving 
CSR  38-2-14.14.g.2.A.6  only  to  the 
extent  that  following  mining,  all  stream 
fills  associated  with  EPZs  will  be 
removed  and  the  stream  channels  shall 
be  reconstructed. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  948,  which  codify  decisions 
concerning  the  West^  Virginia  program. 
We  find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a]  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  inmiediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  upon  the  analysis  performed 
under  various  laws  and  executive  orders 
for  the  counterpart  Federal  regulations. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866. 


Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  enviromnent  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

'    In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
This  final  rule  applies  only  to  the  West 
Virginia  program  and  therefore  does  not 
affect  tribal  programs. 


Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is:  (1) 
Considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nmhber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  aimual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
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pave  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the 
analysis  performed  imder  various  laws 
and  executive  orders  for  the  counterpart 
Federal  regulations. 

Unfunded  Mandates 

!  This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  analysis  performed  imder  various 
laws  and  executive  orders  for  the 
lunterpart  Federal  regulations. 


t 


List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  20,  2003. 

Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  Part  948  is  amended  as  set  forth 
below: 

PART  94&-WEST  VIRGINIA 

■  1.  The  authority  citation  for  Part  948 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 
m  2.  Section  948.12  is  amended  by 
adding  new  paragraph  (g)  to  read  as 
follows: 


S948.12    State  statutory,  regulatory,  and 
proposed  program  amendment  provisions 
not  approved. 

***** 

(g)  We  are  not  approving  the 
following  provision  in  the  proposed 
program  amendment  submitted  on 
March  18,  2003:  At  CSR  38-2- 
14.14.g.2.A.6,  the  words  "Unless 
otherwise  approved  in  the  reclamation 
plan." 

■  3.  Section  948.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of 
publication  of  final  rule"  to  read  as 
follows: 

§948.15    Approval  of  West  Virginia 
regulatory  program  amendments. 


Original  amendment     Date  of  publication 
sut)mission  dates  of  final  rule 


Citation/description 


March  18,  2003 July  7,  2003 


W.  Va.  Code  22-3-23(aHh).  23(c)(1)(C).  (c)(2)(C);  22B-1-7.  7(d),  7(h). 


and  i.6.  24.2.a.  24.3.  and  24  4.  CSR  ^^u.^'  '^•''  ^^^'  ''  "^  ^'  «■  *■  «"<^  '•  22.4.g.3.A 


948.16    [Amended] 

■  |4.  Section  948.16  is  amended  by 
removing  and  reserving  paragraphs 
(nnn),  (ooo)  and  (qqqq),  and  revising 
paragraph  (sss)  to  read  as  follows: 

*  I  j     *        *        *        * 

(sss)  By  September  5,  2003,  West 
Viiginia  must  submit  either  a  proposed 
amendment  or  a  description  of  an 
amendment  to  be  proposed,  together 
with  a  time  table  for  adoption  to  amend 
CSR  38-2-14.5.h,  or  otherwise  amend 
the  West  Virginia  program,  to  require 
that,  if  the  water  supply  is  not  needed 
for  the  existing  or  postmining  land  use, 
such  waiver  can  only  be  approved 
where  it  is.  demonstrated  that  a  suitable 
altwnative  water  source  is  available  and 
could  feasibly  be  developed. 
***** 

(FR  Doc.  03-17080  Filed  7-3-03;  8:45  am) 
BILUNG  CODE  431(H»-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  100 

[CGD01-O3-051] 

Special  Local  Regulation:  City  of 
Stamford  Fireworks,  Stamford,  CT 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  implementation  of 
regulation. 


SUMMARY:  This  notice  puts  into  effect 
the  permanent  regulations  for  the 
annual  City  of  Stamford,  CT  fireworks. 
The  regulation  is  necessary  to  control 
vessel  b-affic  within  the  immediate 
vicinity  of  the  event  due  to  the  hazards 
presented  by  a  fireworks  display  to  the 
maritime  community,  thus  providing  for 
the  safety  of  life  and  property  on  the 
affected  navigable  waters. 

DATES:  The  regulations  in  33  CFR 
100.114  (7.8)  are  effective  from  8  p.m 
on  July  3,  2003  through  10  p.m.  on  July 
5,  2003.  This  rule  will  be  enforced  on 
July  3,  2003  from  8  p.m.  through  10  p.m. 
If  the  fireworks  display  is  cancelled  due 
to  weather,  this  rule  will  be  enforced  on 
July  5,  2003  fixjm  8  p.m.  tiirough  10  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Nagle,  Office  of 
Search  and  Rescue,  First  Coast  Guard 
Distiict,  (617)  223-8460. 

SUPPLEMENTARY  INFORMATION:  This 
notice  implements  the  permanent 
special  local  regulation  governing  the 
Stamford  Fireworks,  Stamford,  CT.  A 
portion  of  Westcott  Cove,  Stamford,  CT 
will  be  closed  dining  the  effective 
period  to  all  vessel  h^ffic,  except  the 
fireworks  barge  and  local,  state  or  Coast 
Guard  pati-ol  craft.  The  regulated  area  is 
tiiat  area  of  Westcott  Cove  in  a  500-yard 
radius  of  the  fireworks  launch  platform 
located  at  approximate  position 
41°02'01''  N,  73°30'3''  W.  All 
coordinates  are  North  American  Datum 
1983.  Additional  public  notification 
will  be  made  via  the  First  Coast  Guard 
District  Local  Notice  to  Mariners  and 
marine  safety  broadcasts.  The  full  text  of 
this  regulation  is  foimd  in  33  CFR 
100.114. 

Dated:  June  10,  2003. 
John  L.  Grenier, 

Captain,  Coast  Guard,  Acting  Commander, 

First  Coast  Guard  District. 

(PR  Doc.  03-16968  Filed  7-3-03;  8:45  am] 

BILUNO  CODE  4910-15-U 
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DEPARTMENT  OF  HOMELAND 
SECURmr 

Coast  Guard 

33  CFR  Part  165 
[CGO09-03-228] 
RIN  1625-AAOO 

Safety  Zone;  Lake  Huron,  Harrlsville, 
Ml 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Harrisville  Fireworks  on  July  5, 
2003.  This  safety  zone  is  necessary  to 
control  vessel  traffic  within  the 
immediate  location  of  the  fireworks 
laimch  site  and  to  ensiu-e  the  safety  of 
life  and  property  during  the  event.  This 
safety  zone  is  intended  to  restrict  vessel 
traffic  from  a  portion  of  Lake  Huron. 
DATES:  This  temporary  final  rule  is 
effective  from  8  p.m.  imtil  11  p.m.  on 
July  5,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-03-228]  and  are 
available  for  inspection  or  copying  at: 
U.S.  Coast  Guard  Marine  Safety  Office 
Detroit,  110  Mt.  Elliott  Ave.  Detroit,  MI 
48207,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Brandon 
Sullivan,  U.  S.  Coast  Guard  Marine 
Safety  Office  Detroit,  110  Mt.  Elliott 
Ave.  Detroit,  MI  48207.  The  telephone 
number  is  (313)  568-9558. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
'  Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  ^er 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Dela)ring  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 


comments  previously  with  regard  to  this 
event. 

Background  and  Purpose 

Temporary  safety  zones  are  necessary 
to  ensure  the  safety  of  vessels  and 
spectators  from  the  hazards  associated 
with  fireworks  displays.  Based  on 
accidents  that  have  occiured  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Detroit  has 
determined  fireworks  laimches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  nmnhers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  Ught,  alcohol  use,  and 
debris  falling  into  the  water  coidd  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  safety  zones  to  control 
vessel  movement  aroimd  the  locations 
of  the  laimch  platforms  will  help  ensiu^ 
the  siifety  of  persons  and  property  at 
these  events  and  help  minimize  the 
associated  risk. 

The  safety  zone  will  encompass  all 
waters  surrounding  the  fireworks 
laimch  platform  bounded  by  the  arc  of 
a  circle  with  a  300-yard  radius  with  its 
center  in  approximate  position 
44°39'70''  N,  083°17'20''  W  (off  of  the 
DNR  boat  launch).  The  geographic 
coordinates  are  based  upon  North 
American  Datmn  1983  (NAD  83).  The 
size  of  this  zone  was  determined  using 
the  National  Fire  Prevention 
Association  guidelines  and  local 
knowledge  concerning  wind,  waves, 
and  currents. 

All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on- 
scene  patrol  representative.  Entry  into, 
transiting,  or  anchoring  within  this 
safety  zone  is  prohibited  imless 
authorized  by  the  Captain  of  the  Port 
Detroit  or  his  designated  on-scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on-scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  order.  It  is  not  "significant"  imder 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26,  1979). 
We  expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 


paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
uimecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone,  and  therefore 
minor  if  any  impacts  to  Mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independenUy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenunental  jiuisdictions 
with  popidations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  rule  woidd  affect  the  following 
entities,  some  of  which  might  be  smaU 
entities:  the  owners  or  operators  of 
commercial  vessels  intending  to  transit 
or  anchor  in  the  activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  safety  zone 
is  only  in  effect  from  8  p.m.  until  11 
p.m.  on  the  day  of  the  event  and  allows 
vessel  traffic  to  pass  outside  of  the 
safety  zone.  Before  the  effective  period, 
we  vsill  issue  maritime  advisories 
widely  available  to  users  of  Lake  Huron 
by  the  Ninth  Coast  Guard  District  Local 
Notice  to  Mariners,  and  Marine 
Information  Broadcasts.  Facsimile 
broadcasts  may  also  be  made. 

ff  you  think  that  your  business, 
organization,  or  governmental 
jimsdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
imderstanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Detroit  (see  ADDRESSES.) 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
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yrho  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
.     and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
tonually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  {1-888-734-3247). 

Collection  of  Information 

I  This  rule  would  call  for  no  new 
dollection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

%deralism 

'  We  have  analyzed  this  rule  under 
'  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Qsder. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu-e  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
resuh  in  such  an  expenditure,  we  do    ' 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order.12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
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rule  and  concluded  that,  under  figure  2- 
1  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
dociunentation.  A  written  categorical 
exclusion  determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  hidian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  hidian  tribes, 
or  on  the  distribution  of  power  and 
responsibihties  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
It  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMfTED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5; 
Department  of  Homeland  Security  Deleization 
No.  0170. 

■  2.  A  new  temporary  §  165.T09-228  is 
added  to  read  as  follows: 


approximate  position  44°39'70'  N 
083°17'20'  W  (off  of  the  DNR  boat' 
launch).  The  geographic  coordinates  are 
based  upon  North  American  Datum 
1983  (NAD  83). 

(b)  Effective  time  and  date.  This 
section  is  effective  from  8  p.m.  (local 
time)  until  11  p.m.  (local  time)  on  lulv 
5,2003.  ' 

(c)  Regulations,  hi  accordance  with 
the  general  regulations  in  165^23  of  this 
part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit, 
or  his  designated  on-scene 
representative.  The  designated  on-scene 
Patrol  Commander  may  be  contacted  via 
VHF  Channel  16. 

Dated:  June  20,  2003. 
P.G.  Gerrity, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port.  Detroit. 

[FR  Doc.  03-16970  Filed  7-3-03;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
CGD09-03-229 
RIN  1625-AAOO 

Safety  Zone;  Saginaw  River,  Bay  City, 

Ml 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


§  1 65.T09-228    Safety  Zone;  Lake  Huron, 
Harrisville,  Ml. 

(a)  Location.  The  safety  zone  will 
encompass  all  waters  of  Lake  Huron 
surrounding  the  fireworks  launch 
platform  bounded  by  the  arc  of  a  circle 
with  a  300-yard  radius  with  its  center  in 


SUMMARY:  The  Coast  Guard  is 
estabUshing  a  temporary  safety  zone  for 
the  Bay  City  Fireworks  Festival  in  Bay 
City,  MI.  This  safety  zone  is  necessary 
to  control  vessel  traffic  within  the 
immediate  location  of  the  fireworks 
launch  site  and  to  ensure  the  safety  of 
Ufe  and  property  during  the  event.  This 
safety  zone  is  intended  to  restrict  vessel 
traffic  from  a  portion  of  the  Saginaw 
River. 

DATES:  This  temporary  final  rule  is 
effective  from  7  p.m.  on  July  3  until  11 
p.m.  on  July  5,  2003. 
ADDRESSES:  Comments  and  material 
received  ftt)m  the  public,  as  well  as 
documents  indicated  in  this  preamhle  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-03-229]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Detroit,  110  Mt.  Elliott  Ave.,  Detroit.  MI 
48207,  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Brandon 
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Sullivan,  U.S.  Coast  Guard  Marine 
Safety  Office  Detroit,  at  telephone 
number  (313)  568-9558. 
SUPPLEMENTARY  INFORMATKNI: 

Regulatory  Information 

'We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b){B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM,  and  under 
5  U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  necessary 
effective  date.  Delaying  this  rule  would 
be  contrary  to  the  public  interest  of 
ensiuing  the  safety  of  spectators  and 
vessels  during  this  event  and  immediate 
action  is  necessary  to  prevent  possible 
loss  of  life  or  property.  The  Coast  Guard 
has  not  received  any  complaints  or 
negative  comments  previously  with 
regard  to  this  event. 

Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  vessels  and 
^spectators  from  the  hazards  associated 
with  a  fireworks  display.  Based  on 
accidents  that  have  occiured  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Detroit  has 
determined  fireworks  launches  in  close 
proximity  to  watercraft  pose  significant 
risks  to  public  safety  and  property.  The 
likely  combination  of  large  numbers  of 
recreational  vessels,  congested 
waterways,  darkness  pimctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injuries  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  movement  aroimd  the  locations 
of  the  launch  platforms  will  help  ensure 
the  safety  of  persons  and  property  at 
these  events  and  help  minimize  the 
associated  risks. 

The  safety  zone  will  encompass  all 
waters  of  the  Saginaw  River 
siuTounding  two  fireworks  launch 
platforms  boiuided  by  the  arc  of  a  circle 
with  a  300-yard  radius  with  each  center 
in  approximate  positions  43°35'55''  N, 
083°53'40''  W  (off  Veterans  Park)  and 
43°35'55''  N,  083°53'30  W  (off 
Wenonah  Park).  The  geographic 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83).  The 
size  of  this  zone  was  determined  using 
the  National  Fire  Prevention 
Association  guidelines  and  local 
knowledge  concerning  wind,  waves, 
and  currents. 


All  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  the  designated  on- 
scene  patrol  representative.  Entry  into, 
transiting,  or  anchoring  within  the 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Detroit  or  his  designated  on-scene 
representative.  The  Captain  of  the  Port 
or  his  designated  on-scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significEint 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  11040,  February  26, 1979). 
The  Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procediu-es  of  DOT  is 
unnecessary.  This  determination  is 
based  on  the  minimal  time  that  vessels 
will  be  restricted  from  the  safety  zone. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jruisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
commercial  vessels  intending  to  transit 
or  anchor  in  the  activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  for 
the  following  reasons:  This  safety  zone 
is  only  in  effect  from  7  p.m.  imtil  11 
p.m.  on  the  days  of  the  event  and  allows 
vessel  traffic  to  pass  outside  of  the 
safety  zone.  Before  the  effective  period, 
the  Coast  Guard  will  issue  maritime 
advisories  widely  available  to  users  of 
the  Saginaw  River  by  the  Ninth  Coast 
Guard  District  Local  Notice  to  Mariners 


and  Marine  Information  Broadcasts. 
Facsimile  broadcasts  may  also  be  made. 

ff  you  think  that  your  business, 
organization,  or  governmental 
jiuisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  imderstanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  governmental 
jurisdiction,  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Detroit  (see  ADDRESSES.) 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditiu^,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 
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Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
,  ill|aections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biu-den. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and^afety 
Risks.  This  rule  is  not  an  econemically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 


Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  imder 
ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order, 
because  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 


Statement  of  Energy  Effects  imder 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements,  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows:     ■ 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  5(kU.S.C.  191, 
33  CFR  1.05-l(g).  6.04-1.  6.04-6.  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  A  new  temporary  §  165.T09-229  is 
added  to  read  as  follows: 

§165.709-229    Safety  Zone;  Saginaw  River, 
Bay  City,  Ml. 

(a)  Location.  The  safety  zone 
encompasses  all  waters  of  the  Saginaw 
River  surrounding  two  fireworks  launch 
platforms  bounded  by  the  arc  of  a  circle 
with  a  300-yard  radius  with  each  center 
in  approximate  position  43°35'55"  N, 
083°53'40''  W  (off  Veteran's  Park)  and 
43''35'55''  N.  083''53'30'  W  (off 
Wenonah  ParkKNAD  83). 

(b)  Enforcement  Periods.  This  section 
is  effective  from  7  p.m.  on  July  3  until 
11  p.m.  on  July  5,  2003.  This  section 
will  be  enforced  from  7  p.m.  until  11 
p.m.  on  July  3;  during  this  same  time  on 
July  4;  and  again  during  this  time  on 
July  5,  2003. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  section  165.23 
of  this  part,  entry  into  this  safety  zone 

is  prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port  Detroit, 
or  his  designated  on-scene 
representative.  The  designated  on-scene 
Patrol  Commander  may  be  contacted  via 
VHF  Channel  leT.  Section  165.23  also 
contains  other  general  requirements. 

Dated:  June  20,  2003. 
P.G.  Gerrity, 

Commander,  Coast  Guard,  Captain  of  the 
Port,  Detroit. 

[FR  Doc.  03-16971  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

CGD01-03-023 
RIN  162S-AA00 

Safety  Zone;  Marblehe&d  Fourth  of. 
July  Fireworks,  Marblehead,  MA 

AGENCY:  Coast  Guard,  DHS. 
ACTKM:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Marblehead  Fourth  of  July 
Fireworks  on  July  4.  2003.  in 
Marblehead.  Massachusetts.  The  safety 
zone  temporarily  closes  all  waters  in  the 
vicinity  of  the  Marblehead  Causeway  in 
a  400-yard  radius  of  the  fireworks  barge 
located  at  position  42°29'11'  N, 
70°51'01''  W.  The  safety  zone  is 
necessary  to  protect  the  life  and 
property  of  the  maritime  public  from  the 
hazards  posed  by  a  fireworks  display. 
The  safety  zone  will  prohibit  entry  into 
or  movement  within  this  portion  of 
Marblehead  Harbor  during  its  effective 
period. 

DATES:  This  rule  is  effective  bom  8  p.m. 
until  10:30  p.m.  on  July  4,  2003. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Boston,  455  Commercial  Street. 
Boston,  MA  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Daniel  Dugery, 
Marine  SaJfety  Office  Boston,  Waterways 
Management  Division,  at  (617)  223- 
3000. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  Federal 
Register  publication.  Any  delay 
encountered  in  this  rule's  effective  date 
would  be  contrary  to  public  interest 
since  the  safety  zone  is  needed  to 
prevent  traffic  from  transiting  a  portion 
of  Marblehead  Harbor.  Massachusetts. 
during  the  fireworks  event  and  to 
provide  for  the  safety  of  life  on 
navigable  waters.  Additionally,  the  nde 
should  have  a  negligible  impact  on 
vessel  transits  due  to  the  fact  that 
vessels  will  only  be  limited  frxjm  the 
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area  for  2  and  one  half  hours,  vessels 
will  only  be  prohibited  from  entering 
the  Southern  fifth  of  the  Harbor,  and 
vessels  can  still  transit  in  other  areas  in 
the  majority  of  Marblehead  Harbor  and 
Massachusetts  Bay  during  the  event. 

Background  and  Purpose  , 

The  Marblehead  Fireworks  Committee 
is  holding  a  fireworks  display  to 
celebrate  the  July  4th  holiday.  This 
regulation  establishes  a  safety  zone  in 
the  vicinity  of  the  Marblehead 
Causeway  within  a  400-yard  radius  of 
the  fireworks  barge  located  at  position 
42°29'11"'  N,  70°51'01''  W.  The  safety 
zone  is  in  effect  from  8  p.m.  imtil  10:30 
p.m.  on  July  4,  2003. 

This  safety  zone  is  necessary  to 
protect  the  life  and  property  of  the 
maritime  public  from  the  dangers  posed 
by  this  event.  It  will  protect  the  public 
by  prohibiting  entry  into  or  movement 
within  this  portion  of  Marblehead 
Harbor  where  an  explosion  and/or 
falling  debfis  hazard  may  exist. 

Discussion  of  Rule 

The  safety  zone  is  in  effect  from  8 
p.m.  until  10:30  p.m.  July  4,  2003. 
Marine  traffic  may  transit  safely  outside 
of  the  safety  zone  in  the  majority  of 
Marblehead  Harbor  during  the  event, 
only  the  Southern  fifth  is  encompassed 
by  this  zone. 

Because  of  the  limited  time  and 
because  the  zone  leaves  the  majority  of 
Marblehead  Harbor  open  for  navigation, 
the  Captain  of  the  Port  anticipates 
minimal  negative  impact  on  vessel 
traffic  due  to  this  event.  Public 
notifications  will  be  made  prior  to  the 
effective  period  via  local  notice  to 
mariners  and  marine  information 
broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plcmning  and  Review,  and  does  not 
requfre  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Homeland  Security 
(DHS). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be 
minimal  enough  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procediues  of  DHS  is  imnecessary. 
Although  this  rule  will  prevent  traffic 
from  transiting  a  portion  of  Meublehead 
Harbor  during  the  effective  period,  the 
effects  of  this  rule  will  not  be  significant 
for  several  reasons:  vessels  will  only  be 


excluded  from  the  area  of  the  safety 
zone  for  2  and  one  half  hours,  vessels 
will  be  able  to  operate  in  the  majority 
of  the  Harbor  during  this  time,  and 
advance  notifications  will  be  made  to 
the  local  maritime  community  by 
marine  information  broadcasts  and 
Local  Notice  to  Mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  the  Marblehead 
Causeway  on  July  4,  2003.  This  safety 
zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the  reasons 
described  under  the  Regulatory 
Evaluation  section. 

If  you  think  that  yoiu  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 


government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  imfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and 
Security  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  security  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact.of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  security.  Navigation 
(water),  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows:   . 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  2.Add§165.T01-023toreadas 
follows: 

§  165.T01-023    Safety  Zone;  Marblettead 
Fourth  of  July  Fireworks— Marblehead, 
Massachusetts 

(a)  Location.  The  following  area  is  a 
safety  zone: 


i 
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I  All  waters  in  the  vicinity  of  the 
marblehead  Causeway  in  a  400-yard 
rbdius  of  the  fireworks  barge  located  at 
position  42°29'11''  N,  70°51'01''  W. 

(b)  Effective  date.  This  section  is 
effective  from  8  p.m.  until  10:30  p.m.  on 
July  4,  2003. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

(2)  All  vessel  operators  shall  comply 
ith  the  instructions  of  the  COT?  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 


J: 


"Dated:  June  9,  2003. 
B.M.  Salerno, 

Captain.  Coast  Guard,  Captain  of  the  Port, 
Boston,  Massachusetts. 
(FR  Doc.  03-16967  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard  ' 

33  CFR  Part  165 

[CGD01-0»-069] 
RiN  1625-AAOO 

Safety  Zone:  Tribute  to  the  Troops,  4th 
of  July  Fireworks,  Salem,  MA 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Tribute  to  the  Troops/Fourth  of  July 
Fireworks  on  July  4,  2003,  in  Salem 
Harbor,  Salem,  Massachusetts, 
temporarily  closing  all  waters  around 
the  center  of  Derby  Wharf  in  Salem 
Harbor  within  a  400-yard  radius  of  the 
fireworks  laimch.  The  safety  zone  is 
necessary  to  protect  the  life  and 
property  of  the  maritime  public  from  the 
hazards  posed  by  a  fireworks  display. 
Entry  into  or  movement  within  this 
portion  of  Salem  Harbor  during  the 
enforcement  period  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston,  Massachusetts. 
DATES:  This  rule  is  effective  from  8  p.m. 
until  10  p.m.  on  July  4.  2003. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 


Office  Boston,  455  Commercial  Street, 
Boston,  MA  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Daniel  Dugery, 
Marine  Safety  Office  Boston,  Waterways 
Safety  and  Response  Division,  at  (617) 
223-3000. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  Federal 
Register  publication.  The  temporary 
safety  zone  is  of  very  short  duration  and 
should  have  minimal  impact  on 
navigation.  Accordingly,  publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  unnecessary  and  contrary  to 
public  interest  since  immediate  action  is 
needed  to  prevent  traffic  from  transiting 
a  portion  of  Salem  Harbor, 
Massachusetts  during  the  fireworks 
event  and  to  provide  for  the  safety  of  life 
on  navigable  waters.  Additionally,  the 
zone  should  have  a  negligible  impact  on 
vessel  transits  due  to  the  fact  that 
vessels  can  still  transit  in  the  majority 
of  Salem  Harbor  during  the  event. 

Background  and  Purpose 

The  City  of  Salem  is  holding  a 
fireworks  display  to  honor  the  nations 
military  troops  on  July  4,  2003.  This 
regulation  establishes  a  safety  zone  in 
Salem  Harbor  around  the  center  of 
Derby  Wharf  within  a  400-yard  radius  of 
the  fireworks  laimch  site  located  at 
42°31'04.5''  N,  70°53'05''  W.  The  safety 
zone  will  be  enforced  fi-om  8  p.m.  imtil 
10  p.m.  on  July  4,  2003. 

This  safety  zone  is  necessary  to 
protect  the  life  and  property  of  the 
maritime  public  fi-om  the  dangers  posed 
by  this  event.  It  will  protect  the  public 
by  prohibiting  entry  into  or  movement 
within  this  portion  of  Salem  Harbor.  No 
vessel  may  enter  the  temporary  safety 
zone  without  permission  of  the  Captain 
of  the  Port  Boston,  Massachusetts. 

Discussion  of  Rule 

This  action  is  intended  to  restrict 
vessel  traffic  in  a  portion  of  Salem 
Harbor  in  the  vicinity  of  Derby  Wharf  to 
provide  for  the  protection  of  life  and 
property  of  the  maritime  public.  The 
safety  zone  will  be  enforced  from  8  p.m. 
until  10  p.m.  on  July  4,  2003.  Marine 
traffic  may  transit  safely  outside  of  the 
safety  zone  in  the  majority  of  Salem 
Harbor  during  the  event. 

Because  of  its  limited  time  duration 
and  because  the  temporary  safety  zone 


leaves  the  majority  of  Salem  Harbor 
open  for  navigation,  the  Captain  of  the 
Port  anticipates  minimal  negative 
impact  on  vessel  traffic  due  to  this 
event.  Public  notifications  will  be  made 
prior  to  the  effective  period  via  Local 
Notice  to  Mariners  and  marine 
information  broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
{DHS)(44  FR  11040,  February  26,  1979). 
The  Coast  Guard  expects  the  economic 
injpact  of  this  rule  to  be  minimal 
enough  that  a  full  Regulatory  Evaluation 
under  the  regulatory  policies  and 
procedures  of  DHS  is  unnecessary. 
Although  this  rule  will  prevent  traffic 
from  transiting  a  portion  of  Salem 
Harbor  during  the  effective  periods,  the 
effects  of  this  rule  will  not  be  significant 
for  several  reasons:  Vessels  will  only  be 
excluded  fi-om  the  area  of  the  temporary 
safety  zone  for  2  hours,  vessels  will  be 
able  to  operate  in  the  majority  of  Salem 
Harbor  diuing  this  time,  and  advance 
notifications  will  be  made  to  the  local 
maritime  community  via  marine 
information  broadcasts  and  Local  Notice 
to  Mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  tiie  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  tiiis  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  would  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  Derby  Wharf  in  Salem 
Harbor  on  July  4,  2003.  This  safety  zone 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  for  the  reasons  described  under 
the  Regulatory  Evaluation  section. 


40174  Federal  Register /Vol.  68,  No.  129 /Monday,  July  7,  2003 /Rules  and  Regulations 


If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Collection  of  Infonnation 

This  rule  would  call  for  no  new 
collection  of  infonnation  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this  rule 
xmder  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
imder  Executive  Order  13045, 
Protection  of  Children  fi-om 
Environmental  Health  Risks  and 
Security  Risks.  This  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  security  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 


excluded  from  further  enviroimiental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  security.  Navigation 
(water),  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  604-1,  604-6,  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  From  8  p.m.  through  10  p.m.  on  July 
4,  2003,  add  §  165.T01-069  to  read  as 
follows: 

§  165.T01-069    Safety  Zone:  Tribute  to  tt» 
Troops,  4th  of  July  Fireworks,  Salem, 
Massachusetts. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Salem  Harbor 
in  a  400-yard  radius  of  the  fireworks 
launch  site  located  On  Derby  Wharf 
located  at  position  42°31'04.5"  N, 
70°53'05''  W. 

(b)  Enforcement  period.  This  section 
will  be  enforced  from  8  p.m.  until  10 
p.m.  on  July  4,  2003. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  Coast  Guard  patrol 
personnel.  On-scene  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

Dated:  June  18,  2003. 
Brian  M.  Salerno, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Boston,  Massachusetts. 
[FR  Doc.  03-16966  Filed  7-3-03;  8:45  am] 
BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD01-03-050] 
RIN  162S-AA0O 

Safety  Zone;  Boston  4th  of  July 
Fireworks— Charles  River,  Boston,  MA 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Boston  4th  of  July  Fireworks  on  July 
4,  2003  in  Boston,  MA  temporarily 
closing  all  waters  on  the  Charles  River 
within  a  four  hundred  (400)  yard  radius 
of  the  fireworks  launch  site.  The  safety 
zone  is  necessary  to  protect  the  life  and 
property  of  the  maritime  public  from  the 
hazards  posed  by  a  fireworks  display. 
The  safety  zone  will  prohibit  entry  into 
or  movement  within  this  portion  of  the 
Charles  River  during  its  effective  period. 
DATES:  This  rule  is  effective  from  7  p.m. 
July  4,  2003  until  11:30  p.m.  on  July  4, 
2003. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Daniel  Dugery, 
Marine  Safety  Office  Boston,  Waterways 
Management  Division,  at  (617)  223- 
3000. 

SUPP1.EMENTARY  INFORMATION: 


Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  a  NPRM 
and  for  making  this  regulation  effective 
in  less  than  30  days  after  Federal 
Register  publication.  Information  about 
this  event  was  not  provided  to  the  Coast 
Guard  until  May  20,  2003,  making  it 
impossible  to  draft  or  publish  an  NPRM 
or  a  final  rule  30  days  in  advance  of  its 
effective  date.  Any  delay  encountered  in 
this  regulation's  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  prevent 
traffic  from  transiting  and  provide  for 
the  safety  of  life  on  navigable  waters  of 
the  portion  of  the  Charles  River,  Boston, 
Massachusetts,  affected  by  the  fireworks 
display.  The  zone  should  have  minimal 
negative  impact  on  vessel  use  of  the 
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Charles  River  because  vessels  will  only 
be  excluded  from  the  area  of  the  safety 
zone  for  4  and  one  half  hours  and  will 
be  able  to  operate  in  other  areas  of  the 
river  during  this  time. 

^ackg^ound  and  Purpose 

I  Boston's  Fourth  of  July  is  holding  a 
fireworks  display  to  celebrate  the  Jidy 
4th  holiday.  This  rule  establishes  a 
safety  zone  on  the  waters  of  the  Charles 
River  within  a  four  hundred  (400)  yard 
rjidius  around  the  fireworks  laimch  site 
ItKated  midway  between  the  Longfellow 
and  Massachusetts  Avenue  Bridges, 
specifically  at  42°21.28'  N,  071°05.00' 
W.  All  coordinates  are  North  American 
Datum  1983. 

I  This  safety  zone  is  necessary  to 
protect  the  life  and  property  of  the 
maritime  public  from  the  dangers  posed 
by  this  event.  It  will  protect  the  public 
by  prohibiting  entry  into  or  movement 
within  this  portion  of  the  Charles  River. 

Discussion  of  Rule 

I  The  safety  zone  is  in  effect  from  7 
plm.  until  11:30  p.m.  July  4,  2003. 
Marine  traffic  may  transit  safely  outside 
of  the  safety  zone  during  the  event 
thereby  allowing  navigation  of  the  entire 
river  except  for  the  portion  delineated 
by  this  rule. 

Due  to  the  size  of  the  river  and  the 
size  of  this  safety  zone,  the  Captain  of 
the  Port  anticipates  minimal  negative 
impact  on  vessel  traffic  due  to  this 
event.  Public  notifications  will  be  made 
prior  to  the  effective  period  via  local 
media,  local  notice  to  mariners  and 
marine  information  broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Securitv 
(DHS).  ^ 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be 
minimal  enough  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procediu^s  of  DHS  is  unnecessary. 

Although  this  rule  prevents  vessel 
traffic  fit)m  transiting  into  a  portion  of 
the  Charles  River  during  this  event,  the 
effect  of  this  rule  will  not  be  significant 
for  several  reasons:  Vessels  will  only  be 
excluded  from  the  area  of  the  safety 
zone  for  4  and  one  half  hours;  although 
vessels  will  not  be  able  to  transit  up  and 
down  the  river  in  the  vicinity  of  the 


zone,  they  will  be  able  to  operate  in 
other  areas  of  the  river  during  this  time; 
and  advance  notifications  will  be  made 
to  the  local  maritime  community  by 
marine  information  broadcasts  and 
Local  Notice  to  Mariners. 

Small  Entities 

Under  Ihe  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Charles  River  from  7 
p.m.  until  11:30  p.m.  July  4,  2003.  This 
safety  zone  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the  reasons 
described  under  the  Regulatory 
Evaluation  section. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this  rule 
luider  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  nde  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 


Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biu-den. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Envfronmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more    " 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
rule  might  impact  tribal  governments, 
even  if  that  impact  may  not  constitute 
a  "tribal  implication"  imder  the  Order. 

Environment 

The  Coast  Guard  considered  the 
envfronmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  bom  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  disfribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  requfre  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 
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List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures, 

Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  2.  Add  temporary  §  165.T01-050  to 
read  as  follows: 

§  1 65.T01  -050    Safety  Zone;  Boston  4th  of 
July  Fireworks,  Boston,  Massachusetts. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

All  waters  of  the  Charles  River  within 
a  foiu-  hundred  (400)  yard  radius  of  the 
fireworks  launch  site  located  midway 
between  the  Longfellow  Bridge  and  the 
Massachusetts  Avenue  Bridge,  Boston, 
MA,  specifically  at  42°21.28'  N, 
p71°05.00'  W.  All  coordinates  are  North 
American  Datum  1983. 

(b)  Effective  date.  This  section  is 
effective  fi-om  7  p.m.  until  11:30  p.m.  on 
July  4,  2003. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  or  movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  (COTP)  Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  Coast  Guard  patrol 
personnel.  On-scene  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

Dated:  June  10,  2003. 
Brian  M.  Salerno, 

Captain,  Coast  Guard.  Captain  of  the  Port 

Boston,  Massachusetts. 

[FR  Doc.  03-16965  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4910-1S-P      < 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Charleston-Oa-105] 

RIN  1625-AAOO 

Security  Zones;  Charleston  Hart>or, 
Cooper  River,  SC 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  is  extending 
the  temporary  fixed  security  zones  for 
the  waters  under  the  Highway  17 
bridges  over  Charleston  Harbor  and  the 
Don  Holt  1-526  Bridge  over  the  Cooper 
River.  These  security  zones  are  needed 
for  national  security  reasons  to  protect 
the  public  and  ports  from  potential 
subversive  acts.  Vessels  are  prohibited 
from  anchoring,  mooring,  or  loitering 
within  these  zones,  imless  specifically 
authorized  by  the  Captain  of  the  Port, 
Charleston,  South  Carolina  or  his. 
designated  representative. 
DATES:  This  regulation  is  effective  from 
12  midnight  on  July  15,  2003,  until 
11:59  p.m.  January  15,  2004.  Comments 
and  related  material  must  reach  the 
Coast  Guard  on  or  before  September  5, 
2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Charleston,  196 
Tradd  Street,  Charleston,  South  Carolina 
29401.  Coast  Guard  Marine  Safety  Office 
Charleston  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  [COTP  Charleston- 
03-105],  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  Coast  Guard  Marine 
Safety  Office  Charleston,  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Kevin  D.  Floyd,  Coast  Guard  Marine 
Safety  Office  Charleston,  at  (843)  747- 
7411 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rule  making  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  Notice  of  Proposed 
Rulemaking  (NPRM).  Publishing  a 
NPRM  and  delaying  the  effective  date  of 
this  rule  would  be  contrary  to  national 


security  since  immediate  action  is 
necessary  to  protect  the  public,  ports 
and  waterways  of  the  United  States. 

For  the  same  reasons,  imder  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attack  on  the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  VA,  there  is  an  increased  risk 
that  subversive  terrorist  activity  could 
be  laiuiched  by  vessels  or  persons  in 
close  proximity  to  the  Port  of 
Charleston,  S.C.,  against  bridges  within 
the  security  zones  continued  by  this 
rule.  If  a  bridge  were  damaged  or 
destroyed,  the  Port  of  Charleston  would 
be  isolated  from  access  to  the  sea, 
crippling  the  local  economy  and 
negatively  impacting  national  security. 
These  temporary  security  zones  are 
necessary  to  protect  the  safety  of  life 
and  property  on  the  navigable  waters, 
prevent  potential  terrorist  threats  aimed 
at  the  bridges  crossing  the  main 
shipping  channels  in  the  Port  of 
Charleston,  SC  and  to  ensure  the 
continued  unrestricted  access  to  the  sea 
from  the  Port. 

A  similar  temporary  rule  was  issued 
on  October  18,  2001  creating  temporary 
security  zones  aroimd  these  bridges  that 
rule  expired  on  January  15,  2002  (see 
COTP  Charleston  01-124  in  Quarterly 
Report  of  temporary  rules,  67  FR  9194, 
February  28,  2002).  Those  security 
zones  were  extended  by  another 
temporary  rule  published  on  February 
28,  2002  (67  FR  9201)  that  expired  on 
June  15,  2002.  Those  security  zones 
were  again  extended  by  a  temporary 
rule  published  in  the  Federal  Register 
on  July  3,  2002  (67  FR  44555)  which 
expired  on  December  16,  2002.  These 
security  zones  were  again  extended  by 
a  temporary  rule  published  in  the 
Federal  Register  on  December  16,  2002 
(67  FR  76991)  and  will  expire  on  Jidy 
15,  2003. 

Regulatory  Evaluation      ' 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  luder  that 
Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Secmity 
(DHS).  We  expect  the  economic  impact 
of  this  rule  to  be  so  minimal  so  that  a 
full  Regulatory  Evaluation  imder  the 
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r^ulating  policies  and  procedures  of 
DHS  is  unnecessary.  The  limited 
geographic  area  impacted  by  the 
security  zones  will  not  restrict  the 
movement  or  routine  operation  of 
commercial  or  recreational  vessels 
through  the  Port  of  Charleston.  Also,  an 
individual  may  request  a  waiver  of  these 
regulations  from  the  Coast  Guard 
Captain  of  the  Port.' 

Small  Entities 

I  tinder  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  limited  geographic  area 
encompassed  by  the  security  zones  will 
not  restrict  the  movement  or  routine 
operation  of  commercial  or  recreational 
vessels  through  the  Port  of  Charleston. 
Also,  an  individual  may  request  a 
waiver  of  these  regulations  from  the 
Coast  Guard  Captain  of  the  Port  of 
Charleston. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FUirTHER  INFORMATION 
CONTACT. 

Small  businesses  may  also  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with.  Federal 
regulations  to  the  Small  Business  and 
Agricultxire  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency'« 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions,  in 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  expenditiue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribm, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
iinder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^3701),  and 
have  concluded  that  preparation  of  an 
Environmental  Impact  Statement  is  not 
necessary.  A  "Environmental 
Assessment"  and  a  "Finding  of  No 
Significant  Impact"  are  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measiu^s. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  165,  as  follows:. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
and  33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and 
160.5;  and  Department  of  Homeland  Security 
Delegation  No.  0170. 

A  new  temporary  §  165.T-07-105  is 
added  to  read  as  follows: 

I165.T-07-105    Security  Zonw; 
Charteston  Hartx>r,  Cooper  River,  Soutli 
Carolina 

(a)  Regulated  area.  (1)  A  temporary 
fixed  security  zone  is  established  for  the 
waters  around  the  Highway  17  bridges, 
to  encompass  all  waters  of  the  Cooper 
River  within  a  line  connecting  the 
following  points:  32°48.23'N,  079°55.3' 
W;  32°48.1'  N,  079°54.35'  W;  32°48.34' 
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N,  079°55.25'  W;  32°48.2'  N,  079°54.35' 
W. 

(2)  Another  temporary  fixed  security 
zone  is  established  for  the  waters 
around  the  Interstate  526  Bridge  spans 
(Don  Holt  Bridge)  in  Charleston  Harbor 
and  on  the  Cooper  River  and  will 
encompass  all  waters  within  a  line 
connecting  the  following  points: 
32°53.49'  N.  079°58.05'  W;  32°53.42'  N. 
079°57.48' W;  32°53.53'  N,  079°58.05' 
W;  32''53.47'  N,  079''57.47'  W. 

(b)  Regulations.  In  accordautice  with 
the  general  regulations  in  §  165.33  of 
this  part,  vessels  are  allowed  to  transit 
through  these  zones  but  are  prohibited 
from  mooring,  anchoring,  or  loitering 
within  these  zones  unless  specifically 
authorized  by  the  Captain  of  the  Port. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1321,  the  authority  for  this  section 
includes- 33  U.S.C'  1226. 

(d)  Effective  period.  This  section  is 
effective  from  12  midnight  on  July  15, 
2003,  until  11:59  p.m.  January  15.  2004. 

Dated:  lune  16,  2003. 

Gary  W.  Merrick, 

Commander.  Coast  Guard,  Captain  of  the 
Port. 

IFR  Doc,  03-16969  Filed  7-3-03;  8:45  am) 

BILLING  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0154;  FRL-7310-1] 

Bacillus  thuringlensis  Cry34Ab1  and 
CrySSAbI  Proteins  and  the  Genetic 
Material  Necessary  for  their  Production 
in  Corn;  Temporary  Exemption  from 
the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  Bacillus  thuringiensis  Cry34Abl 
and  Cry35Abl  proteins  and  the  genetic 
material  necessary  for  their  production 
in  com  on  com  when  applied/used  as 
a  plant-incorporated  protectant. 
Mycogen  Seeds  c/o  Dow  AgroSciences 
LLC,  submitted  a  petition  to  EPA  under 
the  Federal  Food,  Dmg,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  F4-otection  Act  of  1996  (FQPA), 
requesting  the  temporary  tolerance 
exemption.  This  regulation  eliminates 
the  need  to  establish  a  maximum 
permissible  level  for  residues  of  Bacillus 
thuringiensis  Cry34Abl  and  Cry35Abl 
proteins  and  the  genetic  material 


necessary  for  their  production  in  com. 
The  temporary  tolerance  exemption  will 
expire  on  April  30.  2006. 

DATES:  This  regulation  is  effective  July 
7,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0154.  must  be 
received  by  EPA  on  or  before  September 
5,  2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronicadly,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VIII.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Mendelsohn,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8715;  e-mail  address: 
mendelsohn.mike@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufactiuing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities. -If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0154.  The  official  public 
docket  consists  of  the  dcciunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 


Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket      ' 
faciUty  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
fi«quently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
wviTw. access. gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  7, 
2003  (68  FR  11100)  (FRL-7285-8),  EPA 
issued  a  notice  pursuemt  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  tolerance  petition  (PP  0G6112) 
by  Mycogen  Seeds  c/o  Dow 
AgroSciences  LLC,  9330  Zionsville 
Road,  Indianapolis,  IN  46268-1054. 
This  notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner 
Mycogen  Seeds  c/o  Dow  AgroSciences 
LLC.  The  docket,  OPP-2002-0350,  cited 
in  the  notice  contained  the  petition. 
However,  the  administrative  pesticide 
petition  number  cited  in  the  notice  (PP 
0G6112)  was  incorrect.  The  correct 
number  is  PP  1G6279.  There  was  one  . 
comment  received  in  response  to  the 
notice  of  filing  by  the  Center  for  Science 
in  the  Public  Interest  (CSPI). 

Summary  of  Comment 

The  major  focus  of  the  comments 
from  CSPI  is  on  the  results  of  tests  done 
to  establish  the  sensitivity  of  the 
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Gry34Abl  protein  to  pepsin 
degradation.  CSPI  contests  the 
interpretation  of  the  results  provided  by 
Dow  AgroSciences  that  indicate  the 
Cry34Abl  degrades  under  the  influence 
of  pepsin.  CSPI  asserts  that  EPA  cannot 
make  a  safety  determination  in  light  of 
these  results  and  international 
consensus  on  how  to  address 
allergenicity  as  stated  in  the  Food  and 
Agricultural  Organization/World  Health 
OiTganization  (FAO/WHO)  expert 
consultation.  Specifically,  CSPI  claims 
use  of  a  less  sensitive  protein  detection 
method,  a  pH  of  1.2  instead  of  2.0  for 
the  pepsin  buffer  solution  and  a  low 
concentration  of  the  Cry34Abl  protein 
in  the  assays  were  all  utilized  to  achieve 
the  results.  CSPI  suggests  that  all  these 
features  combine  to  artificially  skew  the 
results  of  the  pepsin  assay  to  show  that 
Cry  34Abl  is  readily  broken  down  by 
pepsin.  CSPI  suggests  that  the  Cry34Abl 
protein  is  stable  to  gastric  fluid 
breakdown  since  it  is  visible  on 
Coomassie  blue  stained  gels  at  7  to  10 
minutes  of  pepsin  incubation.  CSPI  also 
claims  that  the  initial  Dow  AgroScience 
data  using  a  more  sensitive  Western  blot 
assay  clearly  show  the  protein  present  at 
the  20  to  30  minute  sample  and  that  this 
endpoint  is  scientifically  agreed  upon  to 
indicate  resistance  to  pepsin 
degradation.  CSPI  recognizes  that  the 
total  dietary  exposiu-e  to  the  Cry34Abl 
protein  likely  to  occur  during  an 
experimental  use  permit  would  not  be 
expected  to  induce  an  allergic  reaction 
and  that  there  is  still  considerable 
scientific  controversy  around  the 
determination  of  potential  allergenicity 
of  a  protein  new  to  the  food  supply. 
Finally,  CSPI  states  that  a  test  to 
determine  potential  allergenicity  is  still 
needed  and,  in  the  interim,  acceptable 
standards  for  performing  the  currently 
available  tests  are  provided  by  the  FAO/ 
WHO  report  on  Evaluation  of 
Allergenicity  of  Genetically  Modified 
Foods  (Rome,  2001). 

EPA  Response 

EPA  agrees  that  there  is  still  the  need 
to  develop  definitive  tests  to  assess 
potential  allergenicity  and  that  the 
currently  employed  tests  need  to  follow 
standardized  procediu^s.  EPA  also 
agrees  that  no  single  criterion  of  those 
cmrently  utilized  can  alone  be  an 
indication  of  potential  allergenicity. 
However,  EPA  would  suggest  that, 
while  the  guidance  given  by  the  2001 
FAO/WHO  report  is  invaluable,  there  is 
-still  no  consensus  on  how  to  implement 
several  of  the  tests  suggested  in  the 
FAO/WHO  guidance  nor  any  direction 
given  as  to  critical  endpoints  for  the 
tests  suggested.  This  lack  of  consensus 
was  confirmed  by  a  CODEX  ad  hoc  * 


working  group  on  allergenicity  which  - 
met  in  Vancouver,  Canada  in  September 
2001,  to  consider  the  advice  of  the  FAO/ 
WHO  expert  consultation  report  from 
Rome  2001.  This  CODEX  group  found 
that,  without  development  and 
implementation  of  the  new  tests 
suggested  by  FAO/WHO  expert 
consultation,  the  current  weight  of 
evidence  approach  provides  essentially 
the  same  information  for  judging 
allergenicity  as  that  suggested  by  the 
2001  FAQ/WHO  report.  This  advice  has 
been  incorporated  into  the  latest  version 
of  the  CODEX  food  safety  assessment  for 
genetically  engineered  foods.  (CODEX, 
ftp://ftp.fao.oi^codex/alinorm03/ 
A103_34e.pdf) 

The  current  criteria  used  by  EPA  to 
judge  allergenicity  include  amino  acid 
sequence  similarity  analyses,  stability  to 
heat,  and  enzymatic  degradation.  The 
Cry34Abl  protein  does  not  share 
significant  amino  acid  similarity  with 
known  allergens  either  on  a  whole 
sequence  level  or  on  the  eight  amino 
acid  stepwise  comparisons,  nor  does  the 
Cry34Abl  protein  appear  to  be  stable  to 
temperatvu^s  above  90  °C.  The  initial 
data  reported  from  the  company 
indicated  that  one  of  the  two  proteins, 
Cry34Abl ,  was  moderately  resistant  to 
the  action  of  pepsin  by  still  being 
detectable  on  an  SDS-PAGE  western 
blot  at  20-30  minutes.  EPA  questioned 
the  results  found  in  the  initial 
submission  on  pepsin  degradation  and 
requested  more  information. 

In  the  absence  of  a  definitive  endpoint 
for  determining  the  pepsin  resistance  of 
a  given  protein,  the  initial  results 
reported  by  Dow  were  not  conclusive. 
The  2001  Rome  FAO/WHO  expert 
consultation  report  specifically  does  not 
mention  a  time  endpoint  for  pepsin 
degradation  of  a  protein  other  than  the 
protein  or  a  significant  sized  fi^gment 
being  present  at  the  final  endpoint  of  60 
minutes.  The  literature  references  CSPI 
itself  provided  cite  a  range  of  values  for 
pepsin  stability  ranging  from  8  minutes 
to  2  hours  and  demonstrate  a  lack  of 
consensus  on  pepsin  resistance.  EPA 
would  therefore  disagree  with  CSPI  that 
there  is  a  scientific  consensus  on  visible 
protein  bands  in  an  SDS  PAGE  assay  at 
20  to  30  minutes  indicating  pepsin 
stability. 

Dow  AgroScience's  second 
submission  presents  results  that 
indicate  more  rapid  breakdown  than  the 
initial  data.  Dow  AgroScience's 
approach  where  enzymatic  degradation 
is  expressed  as  a  kinetic  rate  instead  of 
a  definitive  substrate  disappearance 
endpoint  makes  the  results  less  variable 
since  the  sensitivity  of  the  detection 
system  does  not  affect  the  final  resiilt. 
This  is  because  the  pepsin  activity  can 


be  expressed  as  a  rate  constant,  an 
endpoint  that  is  not  dependent  on  the 
sensitivity  of  the  detection  system,  is 
substrate  concentration  independent 
and  is  the  classical  method  used  by 
protein  chemists  to  determine  enzyme 
activity  or  in  this  case  substrate 
disappearance.  While  this  method  may 
not  be  the  final  iteration  of  the  pepsin 
degradation  assay,  EPA  believes  that  an 
analysis  that  lessens  assay  variability 
and  makes  the  results  independent  of 
the  sensitivity  of  the  detection  method 
is  an  improvement. 

EPA  finds  that  the  literature 
references  CPSI  cited  are  diametrically 
opposed  in  their  view  of  the  usefulness 
of  the  pepsin  degradation  assay  for 
prediction  of  allergenicity  (Ref.  1).  The 
Astwood  et  al.  paper  shows  that,  while 
lowering  the  pepsin  concentration  can 
lead  to  the  appearance  of  fragments  in 
an  otherwise  rapidly  degraded  protein, 
the  pepsin  assay  is  a  good  predictor  of 
allergenicity  (Ref.  1).  The  Fu  et  al.  paper 
indicates  that  both  allergens  and  non- 
allergens  can  be  stable  to  pepsin  activity 
so  the  assay  is  not  predictive  (Ref.  2). 
Both  papers  emphasize  that  protein 
doses,  pepsin  concentrations,  and  assay 
conditions  should  be  equivalent  when 
comparing  proteins.  Neither  paper 
suggests  a  definitive  timepoint  that 
could  be  interpreted  as  indicating 
protein  stability  to  pepsin.  The  Fu  et  al. 
paper  in  fact  suggests  that  allergens  and 
non-allergens  can  both  be  either 
resistant  to  or  degraded  by  pepsin.  The 
final  conclusion  in  the  Fu  paper  is  that 
the  pepsin  sensitivity  assay  alone  has  no 
predictive  value  for  allergenicity.  EPA 
does  not  agree  with  this  position  but 
does  agree  that  pepsin  stability  alone  is 
not  a  sole  criterion  to  be  used  for  an 
allergenicity  assessment. 

EPA  agrees  with  CSPI  that  the  tests 
used  to  determine  potential  allergenicity 
need  standardization  and  supports 
efforts  in  that  area.  EPA  believes  that 
there  is  sufficient  data  available, 
considering  edl  information  on  the 
Cry34Abl  protein,  to  make  a  finding 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  fit)m  the  aggregate 
exposure  to  the  Cry34Abl  and  Cry35 
Abl  proteins  as  expressed  in  com. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  a 
temporary  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  the  plant-incorporated  protectants 
Bacillus  thuringiensis  Cry34Abl/ 
Cry35Abl  proteins  and  the  genetic 
material  necessary  for  their  production 
in  com  in  or  on  com.  The  Mycogen/ 
Dow  AgroSciences  and  Pioneer  Hi-Bred 
experimental  use  permits  associated 
with  the  petition  are  68467-EUP-3, 
68467-EUP-5.  68467-EUP-T(7),  68467- 
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EUP-I(8),  29964-EUP-l.  29964-EUP-3, 
29964-EUP-U{4).  and  29964-EUP-L{5) 
Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  {the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  exemption  is  "safe." 
Section  408(c)(2){A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue. ..." 
Additionally,  section  408(b)(2)(D)  of  the 
FFDCA  requires  that  the  Agency 
consider  "available  information 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposing  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occiu-  as  a  result  of 
pesticide  use  in  residential  settings. 

m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Data  have  been  submitted 
demonstrating  the  lack  of  mammalian 
.toxicity  at  high  levels  of  exposure  to 
pure  Cry34Abl/Cry35Abl  proteins. 
These  data  demonstrate  the  safety  of  the 
products  at  levels  well  above  maximum 
possible  exposure  levels  that  are 
reasonably  anticipated  in  the  crops. 
-This  is  similar  to  the  Agency  position 
regarding  toxicity  and  the  requirement 
of  residue  data  for  microbial  pesticides. 


See  40  CFR  158.740(b)(2)(i).  For 
microbial  products,  further  toxicity 
testing  and  residue  data  are  triggered  by 
significant  acute  effects  in  studies  such 
as  the  mouse  oral  toxicity  study,  to 
verify  the  observed  effects  and  clarify 
the  source  of  these  effects  (Tiers  II  and 

ni). 

The  acute  oral  toxicity  data  submitted 
support  the  prediction  that  the 
Cry34Abl  and  Cry35Abl  proteins 
would  be  non-toxic  to  humans.  The  test 
substance  was  administered  to  five 
female  and  five  male  mice  (5,000 
milligrams/kilogram  (mg/kg)  body 
weight))  in  a  1:4.6  mixtiu-e  of  the  two 
proteins,  14  kDa  and  44  kDa.  A  single 
dose  gavage  (25  milliliter/kilogram  (mL/ 
kg))  delivered  as  a  20%  mixture  in  0.5% 
methycellulose.  All  animals  survived 
the  2-week  study.  One  female  mouse 
exhibited  protruding  or  bulging  eyes  on 
days  6  and  7,  but  this  resolved 
thereafter.  This  observation  was  not 
attributed  to  the  treatment  as  it  was  an 
isolated  observation  (i.e.,  no  other 
animals  exhibited  this).  No  other 
clinical  signs  were  noted  for  any 
animals  during  the  study.  An  initial 
weight  loss  was  observed  in  two  mice  at 
test  days  1  and  2,  but  both  gained 
weight  for  the  remainder  of  the  study. 
All  other  animals  gained  weight 
throughout  the  study.  No  gross 
treatment  related  observations  were 
recorded  during  the  study  as 
represented  by  gross  pathologic 
observations.  An  acute  oral  LD50  was 
calculated  for  this  study  based  upon  a 
dosage  of  a  1:4.6  ratio  mixture  of 
Cry34Abl  (54%  pure)  and  Cry35Abl 
(37%  pure)  proteins  at  greater  than 
5,000  mg/kg,  and  greater  than  2,000  mg/ 
kg  for  an  equimolar  mixture  (1:3)  of  the 
pure  proteins. 

When  proteins  are  toxic,  they  are 
known  to  act  via  acute  mechanisms  and 
af  very  low  dose  levels  (Ref.  3). 
Therefore,  since  no  acute  effects  were 
shown  to  be  caused  by  the  plant- 
incorporated  protectants,  even  at 
relatively  high  dose  levels,  the 
Cry34Abl  and  Cry35Abl  proteins  are 
not  considered  toxic. 

Since  Cry34Abl  and  Cry35Abl  are 
proteins,  allergenic  sensitivities  were 
considered.  Current  scientific 
knowledge  suggests  that  common  food 
allergens  tend  to  be  resistant  to 
degradation  by  heat,  acid,  and  proteases, 
may  be  glycosylated  and  present  at  high 
concentrations  in  the  food.  Data  have 
been  submitted  that  demonstrate  that 
the  Cry34Abl  and  Cry35Abl  proteins 
are  rapidly  degraded  by  gastric  fluid  in 
vitro  and  are  non-glycosylated.  Two  in 
vitro  digestibility  studies  were 
conducted  to  determine  the  lability  of 
the  Cry34Abl  and  Cry35Abl  proteins  in 


an  acid  environment  containing  pepsin. 
In  the  first  in  vitro  digestibility  study,  1 
microgram  (jig)  of  the  14  kDa  protein 
(Cry34Abl)  were  loaded  and  was  visible 
on  the  SDS-PAGE  gel  up  to  the  15 
minute  sample  point  and  on  the 
Western  blot,  which  has  greater 
sensitivity,  up  to  the  20  minute  time 
point.  Two  micrograms  of  the  44  kDa 
protein  (Cry35Abl)  was  loaded  on  the 
SDS  gel.  A  single  band  was  observed  on 
the  44  kDa  SDS-PAGE  at  approximately 
15  to  16  kDa.  Western  blot  bands  were 
observed  at  approximately  42  kDa  and 
14  kDa.  These  bands  were  only  observed 
at  the  one  minute  time  point,  but  not 
afterwards.  It  was  concluded  that  both 
proteins  are  susceptible  to  degradation 
in  the  simulated  gastric  environment, 
but  that  the  Cry35Abl  was  more  rapidly 
degraded.  In  the  second  in  vitro 
digestibility  study,  the  digestibility  of 
Cry34Abl  was  further  investigated  and 
enzyme  kinetics  were  used  in  evaluating 
the  data.  In  this  study,  0.36  \ig  of  the 
protein  was  loaded  in  the  SDS  gel.  The 
protein  appears  to  have  approached  full 
degradation  by  7.5  minutes.  Volumes 
remaining  at  the  10  and  15  minute  time 
points  were  excluded  from  the 
calculations  since  they  were  below 
background  levels.  Using  this  first  order 
decay  model,  the  DT50  and  DT90  for 
this  protein  in  the  simulated  gastric 
fluid  GF  were  estimated  to  be  1.9  and 
6.2  minutes,  respectively.  The 
Cry34Abl  protein  is  rapidly  degraded  in 
the  simulated  gastric  fluid  using  this 
assay  and  detection  methodology.  The 
conditions  of  the  assay  are  biologically 
appropriate  in  temperature,  pH,  and 
chemical  makeup  of  the  digestive 
solution.  The  first  order  decay  rate 
kinetics  acciu-ately  portray  the  digestion 
ofCry34Abl. 

Submitted  studies  regarding  heat 
stability  of  the  Cry34Abl  and  Cry35Abl 
proteins  demonstrate  that  these  proteins 
are  inactivated  at  <90  °C  and  <60  °C, 
respectively.  A  comparison  of  amino 
acid  sequences  of  known  allergens 
uncovered  no  evidence  of  any  homology 
with  Cry34Abl  or  Cry35Abl,  even  at  the 
level  of  8  contiguous  amino  acids 
residues.  The  potential  for  the 
Cry34Abl  and  Cry35Abl  proteins  to  be 
food  allergens  is  minimal. 

Regarding  toxicity  to  the  immune 
system,  the  acute  oral  toxicity  data 
submitted  support  the  prediction  that 
the  Cry34Abl  and  Cry35Abl  proteins 
would  be  non-toxic  to  humans.  When 
proteins  are  toxic,  they  are  known  to  act 
via  acute  mechanisms  and  at  very  low 
dose  levels  (Ref.  3).  Therefore,  since  no 
effects  were  shown  to  be  caused  by  the 
plant-incorporated  protectants,  even  at 
relatively  high  dose  levels,  the 
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[  iy34Abl  and  Cry35Abl  proteins  are 
[  lOt  considered  toxic. 

IJV.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
^tion  408  of  the  FFDCA  directs  EPA 
tp  consider  available  information 
Concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

Dietary  Exposure 


Exposure  via  the  skin  or  inhalation  is 
hot  likely  since  the  plant-incorporated 
protectant  is  contained  within  plant 
cells,  which  essentially  eliminates  these 
exposiu-e  routes  or  reduces  these 
exposure  routes  to  negligible.  Oral 
exposure,  at  very  low  levels,  may  occiu- 
from  ingestion  of  processed  com 
products  and,  potentially,  drinking 
water.  However  a  lack  of  mammalian 
toxicity  and  the  digestibility  of  the 
plant-incorporated  protectants  have 
been  demonstrated.  The  use  sites  for  the 
Cry34Abl  and  CrySSAbl  proteins  are  all 
agricultural  for  control  of  insects. 
Therefore,  exposure  via  residential  or 
lawn  use  to  infants  and  children  is  not 
expected.  Even  if  negligible  exposure 
should  occur,  the  Agency  concludes 
that  such  exposure  would  present  no 
risk  due  to  the  lack  of  toxicity 
demonstrated  for  the  Cry34Abl  and 
Cry35Abl  proteins. 

y.  Cumulative  Effects 

jPursuant  to  FFDCA  section 
4  (>8(b){2)(D)(v),  EPA  has  considered 
available  information  on  the  cumulative 
effects  of  such  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  These 
considerations  included  the  cumulative 
effects  on  infants  and  children  of  such 
residues  and  other  substances  with  a 
conunon  mechanism  of  toxicity. 
Because  there  is  no  indication  of 
mammalian  toxicity  to  these  plant- 
incorporated  protectants,  we  conclude 
that  there  are  no  cumulative  effects  for 
the  Cry34Abl  and  Cry35Abl  proteins. 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

A.  Toxicity  and  Allergenicity 
Conclusions 

The  data  submitted  and  cited 
regarding  potential  health  effects  for  the 
Cry34Abl  and  Cry35Abl  proteins 
include  the  characterization  of  the 
expressed  Cry34Abl  and  Cry35Abl 
proteins  in  corn,  as  well  as  the  acute 
oral  toxicity,  heat  stability,  and  in  vitro 


digestibility  of  the  proteins.  The  results 
of  these  studies  were  determined 
applicable  to  evaluate  human  risk  and 
the  validity,  completeness,  and 
reliability  of  the  available  data  bom  the 
studies  were  considered. 

Adequate  information  was  submitted 
to  show  that  the  Cry34Abl  and 
Cry35Abl  test  materials  derived  from 
microbial  cultures  were  biochemically 
and  functionally  similar  to  the  protein 
produced  by  the  plant-incorporated 
protectant  ingredients  in  com. 
Production  of  microbially  produced 
protein  was  chosen  in  order  to  obtain 
sufficient  material  for  testing. 

The  acute  oral  toxicity  data  submitted 
support  the  prediction  that  the 
Cry34Al)l  and  Cry35Abl  proteins 
would  be  non-toxic  to  humans.  When 
proteins  are  toxic,  they  are  known  to  act 
via  acute  mechanisms  and  at  very  low 
dose  levels  (Ref.  3).  Since  no  treatment- 
rejated  adverse  effects  were  shown  to  be 
caused  by  Cry34Abl  and  Cry35Abl  . 
proteins,  even  at  relatively  high  dose 
levels  (greater  than  5,000  mg/kg  based 
upon  a  dosage  of  a  1:4.6  ratio  mixture 
of  (54%  pure)  Cry34Abl  and  (37%  pure) 
Cry35Abl  proteins  and  greater  than 
2,000  mg/kg  for  an  equimolar  mixtm« 
(1:3)  of  the  pure  proteins),  the  Cry34Abl 
and  Cry35Abl  proteins  are  not 
considered  toxic.  This  is  similar  to  the 
Agency  position  regarding  toxicity  and 
the  requirement  of  residue  data  for  the 
microbial  Bacillus  thuringiensis 
products  from  which  this  plant- 
incorporated  protectant  was  derived. 
See  40  CFR  158.740(b)(2)(i).  For 
microbial  products,  further  toxicity 
testing  and  residue  data  are  triggered  by 
significant  acute  effects  in  studies  such 
as  the  mouse  oral  toxicity  study  to 
verify  the  observed  effects  and  clarify 
the  source  of  these  effects  (Tiers  II  and 
III). 

Although  Cry34Abl  and  Gry35Abl 
expression  level  data  were  submitted,    - 
residue  chemistry  data  were  not 
required  for  a  human  health  effects 
assessment  of  the  subject  plant- 
incorporated  protectant  ingredients 
because  of  the  lack  of  mammalian 
toxicity.  Both:  (1)  Available  information 
conceming  the  dietary  consumption 
.  patterns  of  consumers  (and  major 
identifiable  subgroups  of  consumers 
including  infants  and  children);  and  (2) 
safety  factors  which,  in  the  opinion  of 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the  safety  of 
food  additives,  are  generally  recognized 
as  appropriate  for  the  use  of  animal 
experimentation  data  were  not 
evaluated.  The  lack  of  mammalian 
toxicity  at  high  levels  of  exposure  to  the 
Cry34Abl  and  Cry35Abl  proteins 
demonstrates  the  safety  of  the  product  at 


levels  well  above  possible  maximum 
exposiu-e  levels  anticipated  in  the  crop. 
The  genetic  material  necessary  for  the 
production  of  the  plant-incorporated 
protectant  active  ingredients  are  the 
nucleic  acids  (DNA,  RNA)  which 
comprise  genetic  material  encoding 
these  proteins  and  their  regulatory 
regions.  The  genetic  material  (DNA. 
RNA)  necessary  for  the  production  of 
Cry34Abl  and  Cry35Abl  proteins  in 
com  have  been  exempted  imder  the 
blanket  exemption  for  all  nucleic  acids 
(40  CFR  174.175). 

B.  Infants  and  Children  Risk 
Conclusions 

FFDCA  section  408(b)(2)(C)  provides 
that  EPA  shall  assess  the  available 
information  about  consumption  patterns 
among  infants  and  children,  special 
susceptibility  of  infants  and  children  to 
pesticide  chemical  residues  and  the 
cumulative  effects  on  infants  and 
children  of  the  residues  and  other 
substances  with  a  common  mechanism 
of  toxicity.  In  addition,  FFDCA  section 
408(B)(2)(C)  also  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  eff^fcts  to  account  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  database  imless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children. 

In  this  instance,  based  on  all  the 
available  information,  the  Agency 
concludes  that  there  is  a  finding  of  no 
toxicity  for  the  Cry34Abl  and  Cry35Abl 
protein  and  the  genetic  material 
necessary  for  their  production.  Thus, 
there  are  no  threshold  effects  of  concern 
and,  as  a  result,  the  provision  requiring 
an  additional  margin  of  safety  does  not 
apply.  Further,  the  provisions  of 
consumption  patterns,  special 
susceptibility,  and  cumulative  effects  do 
not  apply. 

C.  Overall  Safety  Conclusion 

There  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  the  U.S.  population, 
including  infants  and  children,  to  the 
Cry34Abl  and  Cry35Abl  proteins  and 
the  genetic  material  necessary  for  their 
production.  This  includes  all 
anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  because,  as 
discussed  above,  no  toxicity  to 
mammals  has  been  observed  for  the 
plant-incorporated  protectants. 


40182 


Federal  Register /Vol.  68,  No.  129 /Monday.  July  7,  2003 /Rules  and  Regulations 


Vn.  Other  Considerations 

A.  Endocrine  Disruptors 

The  pesticidal  active  ingredients  are 
proteins,  derived  from  sources  that  are 
not  known  to  exert  an  influence  on  the 
endocrine  system.  Therefore,  the 
Agency  is  not  requiring  information  on 
the  endocrine  effects  of  these  plant- 
incorporated  protectants  at  this  time. 

B.  Analytical  Method 

A  validated  method  for  extraction  and 
direct  enzyme  linked  immunosorbent 
assay  analysis  of  Cry34Abl  in  com  grain 
has  been  submitted  and  foimd 
acceptable  by  the  Agency.  , 

C.  Codex  Maximum  Residue  Level 

No  Codex  maximum  residue  levels 
exists  for  the  plant-incorporated 
protectants  Bacillus  thuringiensis 
Cry34Abl  and  Cry35Abl  proteins  and 
the  genetic  material  necessary  for  their 
production  in  com. 

Vm.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govem  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA.  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA  " 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  sections  408  and  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiue  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0154  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  5,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 


178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
informatioiv,as  CBI.  Information  so 
marked  wilnnot  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
3602  7  7M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  ai  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460- 
0001. 


3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vin.A..  you  should  also  send  a 
copy  of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  niunber 
OPP-2003-0154,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  coiu-ier.  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
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X.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  imder  section  408(d)  of  the 
FFt)CA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4.  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
fecial  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pinsuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  exemption  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 


by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to      ' 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

XI.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 


rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultiual  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements.  ^ 

Dated:  June  23,  2003. 
James  Jones, 

Director.  Office  of  Pesticide  Programs. 

■  Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED1 

■  1 .  The  authority  citation  for  part  1 80 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

■  2.  Section  180.1242  is  added  to  subpart 
D  to  read  as  follows: 

§180.1242    Bacillus  thuringiensis 
Cry34Ab1  and  Cry35Ab1  proteins  and  the 
genetic  material  necessary  for  their 
production  in  corn:  temporary  exemption 
from  the  requirement  of  a  tolerance. 

Bacillus  thuringiensis  Cry34Abl  and 
Cry35Abl  proteins  and  the  genetic" 
material  necessary  for  their  production 
in  com  are  temporarily  exempted  from 
the  requirement  of  a  tolerance  when 
used  as  plant-incorporated  protectants 
in  the  food  and  feed  commodities  of 
field  com,  sweet  com  and  popcorn.  This 
temporary  exemption  from  the 
reqiurement  of  a  tolerance  will  permit 
the  use  of  the  food  commodities  in  this 
paragraph  when  treated  in  accordance 
with  the  provisions  of  the  experimental 
use  permits  68467-EUP-3,  68467-EUP- 
5.  68467-EUP-T(7).  68467-EUP-I(8), 
29964-EUP-l,  29964-EUP-3,  29964- 
EUP-U(4),  and  29964-EUP-L(5)  which 
may  be  issued  and  cunended/extended 
under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended  (7  U.S.C.  136). 
This  temporary  exemption  from  the 
requirement  of  a  tolerance  expires  and 
is  revoked  April  30,  2006.  This 
temporary  exemption  from  the 
requirement  of  a  tolerance  may  be 
revoked  at  any  time  if  the  experimental 
use  permit  is  revoked  or  if  any 
experience  with  or  scientific  datat>n 
this  pesticide  indicate  that  the  tolerance 
is  not  safe. 

[FR  Doc.  03-17105  Filed  7-3-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  94-129;  FCC  03-42] 

Implementation  of  the  Subscriber 
Carrier  Selection  Changes  Provisions 
of  the  Telecommunications  Act  of 
1996,  Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Clarification. 

SUMMARY:  In  this  document  we  clarify 
certain  issues  pertaining  to  the  Third 
Order  on  Reconsideration  and  Second 
Further  Notice  of  Proposed  Rulemaking 
(Reconsideration  Order),  regarding 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers.  In  the 
Reconsideration  Order,  we  stated  that, 
given  the  proliferation  of  customers  that 
are  now  or  may  soon  be  served  by  LECs 
that  also  provide  interexchange  services, 
it  was  necessary  to  require  verification 
of  long  distance  carrier  change  requests 
that  occur  when  a  customer  initiates  a 
call  to  a  LEC.  We  clarify  here  that  such 
verification  by  a  LEC  is  required  only 
when  the  carrier  change  involves  the 
LEC  or  an  affiliate  of  the  LEC.  In-bound 
customer  requests  to  change  long 
distance  carriers,  made  directly  to  a 
LEC,  remain  exempted  in  cases  where 
the  LEC  or  its  long  distance  affiliate  is 
not  the  subject  of  the  long  distance 
carrier  change. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Stevenson,  202-418-7039, 
Consumer  &  Governmental  Affairs 
Bureau. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
clarifying  issues  in  the  Third  Order  on 
Reconsideration  and  Second  Further 
Notice  of  Proposed  Rulemaking  in  CC 
Docket  No.  94-129,  FCC  03-42,  released 
March  17,  2003  and  published  in  the 
Federal  Register  on  April  18,  2003  (68 
PR  19152).  The  hill  text  of  Uiis 
document  is  available  on  the 
Commission's  website  Electronic 
Comment  Filing  System  and  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  20554. 

L  Sjmopsis  of  Clarifying  Order 

1.  In  this  Order,  we  clarify  certain 
issues  pertaining  to  the  Third  Order  on 
Reconsideration  and  Second  Fiuther 
Notice  of  Proposed  Rulemaking 
(.Reconsideration  Order)  in  the  above- 


captioned  proceeding.  In  the 
Reconsideration  Order,  we  addressed 
issues  raised  in  petitions  for 
reconsideration  of  a  series  of  orders 
implementing  section  258  of  the 
Communications  Act  of  1934  (Act),  as 
amended  by  the  Telecommunications 
Act  of  1996  (1996  Act).  Section  258 
makes  it  ludawful  for  any 
telecommimications  carrier  to  "submit 
or  execute  a  change  in  a  subscriber's 
selection  of  a  provider  of  telephone 
exchange  service  or  telephone  toll 
service,  except  in  accordance  with  such 
verification  procedures  as  the 
Commission  shall  prescribe."  Since  the 
release  of  the  Reconsideration  Order, 
several  parties  have  requested  that  the 
Commission  clarify  a  portion  of  that 
order  concerning  the  carrier  change 
verification  responsibilities  of  local 
exchange  carriers  ("LECs"). 

2.  Prior  to  the  adoption  of  the 
Reconsideration  Order,  in  the  Second 
Report  and  Order  the  Commission 
found  that  all  changes  to  a  subscriber's 
preferred  carrier,  including  local 
exchange,  intraLATA  toll,  and 
interLATA  toll  services,  must  be 
authorized  by  the  subscriber  and 
verified  in  accordance  with  the 
Commission's  procedines.  In  addition, 
the  Commission  found  in  the  Second 
Report  and  Order  that  its  rules 
concerning  customer  verification  of 
preferred  carrier  change  requests  should 
apply  to  "in-bound"  as  well  as  "out- 
bound" calls,  stating  that  "it  serves  the 
public  interest  to  offer  consumers  who 
initiate  calls  to  carriers  the  same 
protection  under  the  verification  rules 
as  those  consimiers  who  are  contacted 
by  carriers."  However,  the  Commission 
at  that  time  declined  to  require 
verification  of  long  distance  carrier 
changes  in  instances  when  a  customer 
contacts  a  LEC  directly  to  effect  the 
change.  The  Commission  noted  that, 
under  those  circimistances,  the  LEC  is 
not  providing  interexchange  service  to 
the  subscriber. 

3.  In  the  Reconsideration  Order, 
however,  we  recognized  that,  since  the 
adoption  of  the  Second  Report  and 
Order,  "many  LECs  have  become  (or 
plan  to  become)  long  distance  service 
providers."  We  stated  that,  given  the 
proliferation  of  customers  that  are  now 
or  may  soon  be  served  by  LECs  that  also 
provide  interexchange  services,  it  was 
necessary  to  require  verification  of  long 
distance  carrier  change  requests  that 
occur  when  a  customer  initiates  a  call 
to  a  LEC.  The  Commission  stated  that 
such  verification  was  necessary  in  order 
to  deter  slamming  and  as  such  furthered 
the  goals  of  section  258. 


n.  Discussion 

4.  BellSouth,  Qwest,  SBC 
Telecommunications,  Inc.  and  Verizon 
("Joint  LECs")  seek  clarification  that  the 
Commission,  in  the  Reconsideration 
Order,  "merely  intended  to  confirm  that 
customer  calls  to  the  LEC  to  make  a 
carrier  change  benefiting  the  LEC  or, 
more  specifically,  its  long  distance 
affiliates,  must  be  verified  pursuant  to 
existing  Commission  verification  rules." 
The  Joint  LECs  ask  the  Conunission  to 
clarify  that  the  verification  rules  do  not 
apply  in  situations  when  a  subscriber 
asks  a  LEC  to  effect  a  change  to  their 
presubscribed  carrier,  and  the  new 
carrier  is  neither  the  LEC  itself  nor  an 
affiliate  of  the  LEC. 

5.  As  noted  previously,  in  the  Second 
Report  and  Order,  the  Commission 
initially  excluded  from  the  verification 
rules  requests  for  long  distance  carrier 
changes  by  customers  that  contact  LECs 
directly,  because  "the  LEC  is  not 
providing  interexchange  service  to  [the] 
subscriber."  However,  in  the 
Reconsideration  Order,  we  stated  that 
"[d]ue  to  the  changes  in  the  competitive 
landscape  that  have  come  to  fruition 
since  the  adoption  of  the  Second  Report 
and  Order,  and  based  on  our 
experiences  therewith,  we  now  find  it 
necessary,  as  with  other  in-bound 
carrier  change  calls,  to  require 
verification  of  carrier  change  requests 
that  occur  when  a  customer  initiates  a    " 
Ccdl  to  a  LEC."  We  clarify  here  that  such 
verification  by  a  LEC  is  required  only 
when  the  carrier  change  involves  the 
LEC  or  an  affiliate  of  the  LEC.  In-bound 
customer  requests  to  change  long 
distance  carriers,  made  directly  to  a 
LEC,  remain  exempted  in  cases  where 
the  LEC  or  its  long  distance  affiliate  is 
not  the  subject  of  the  long  distance 
carrier  change.  We  agree  with  the  Joint 
LECs  that  the  Reconsideration  Order 
requires  verifications  of  carrier  changes 
involving  the  LEC  or  its  affiliates.  This 

is  consistent  with  out  statement  in  the 
Second  Report  and  Order  that  oxn 
decision  to  apply  the  verification  rules 
to  certain  inbound  calls  was  especially 
necessary  "as  carriers  begin  combining 
services  to  market  to  consumers,  such  as 
intraLATA  and  interLATA  toll 
services." 

in.  Ordering  Clauses 

6.  Pursuant  to  sections  1.  4(i),  258  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended.  47  U.S.C.  151. 154{i). 
258  and  303(r),  this  Order  is  adopted, 
and  is  effective  as  of  its  release  on  May 
23,  2003. 

List  of  Subjects  in  47  CFR  Part  64 

Telephone. 
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(deral  Communications  Commission. 
M arlene  H.  Dortch, 
Secretary. 

(FR  Doc.  03-16845  Filed  7-3-03;  8:45  am] 
BHJJNG  CODE  6712-01-P  :i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

|l 

(DA  03-2037;  MB  Docket  No.  03-88  RM- 

10464] 

Radio  Broadcasting  Services;  Sonora, 
TX. 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  In  this  document,  the 
Commission  allots  Channel  237C3  at 
Sonora,  Texas,  in  response  to  a  petition 
filed  by  Linda  Crawford.  See  68  FR 
18179  (April  15,  2003).  Channel  237C3 
can  be  allotted  at  Sonora,  Texas,  with  a 
site  restriction  8.7  kilometers  (5.4  miles) 
northwest  of  the  community  at 
coordinates  30-36-35  and  100-43-09. 
Although  Mexican  concurrence  has 
been  requested  for  the  allotment  of 
Channel  237C3  at  Sonora,  notification 
has  not  been  received.  Therefore, 
operation  with  the  facilities  specified 
for  Sonora  herein  is  subject  to 
modification,  suspension  or  termination 
without  right  to  hearing,  if  found  by  the 
Commission  to  be  necessary  in  order  to 
conform  to  the  1992  USA-Mexico  FM 
Broadcast  Agreement  or  if  specifically 
objected  to  by  Mexico.  With  this  action, 
this  proceeding  is  terminated.  A  filing 
window  for  channel  237C3  at  Sonora 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  this  allotment  for 
auction  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  August  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-88,  June 
18,  2003,  and  released  June  23,  2003. 
The  full  text  of  this  Commission 
decision  is  available  for  inspection  and 
copying  diuing  normal  business  hours 
in  the  Commission's  Reference  Center, 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  piuchased  bom  the 
Commission's  copy  contractors,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 


facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

■  2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  237C3  at  Sonora. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-16958  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1933;  MB  Docket  No.  03-68,  RM- 
10564,  RM-1 0656] 

Radio  Broadcasting  Services;  Fort 
Stockton  and  Sanderson,  TX 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Audio  Division,  at  the 
request  of  Linda  Crawford,  allots 
Channel  263C  to  Fort  Stockton,  Texas, 
as  the  commimity's  second  local  FM 
aiu-al  transmission  service.  See  68  FR 
15141,  March  28,2003.  Chaimel  263C 
can  be  allotted  to  Fort  Stockton,  in 
compliance  with  the  Commission's 
minimiun  distance  separation 
requirements,  provided  there  is  a  site 
restriction  of  13.8  kilometers  (8.6  miles) 
southeast  of  the  community.  "The 
reference  coordinates  for  Channel  263C 
at  Fort  Stockton  are  30-50-06  North 
Latitude  and  102-45-06  West 
Longitude.  This  document  also 
dismissed  a  Petition  for  Rule  Making 
filed  by  Katherine  Pyeatt  proposing  the 
allotment  of  Channel  261C3  at 
Sanderson,  Texas,  as  that  commimity's 
first  local  FM  aural  transmission 
service.  A  filing  window  for  Channel 
263C  at  Fort  Stockton,  Texas,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  August  4,  2003. 


ADDRESSES:  Federal  Commimications 
Commission.  445  Twelfth  Street.  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-68, 
adopted  Jime  18,  2003,  and  released 
June  20,  2003.  The  ftill  text  oT  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hom^  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  Ije 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  n.  445  12th  Street, 
SW..  Room  CY-B402.  Washington,  DC. 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.202    [Amended] 

■  2.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Channel  263C  at  Fort  Stockton. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

|FR  Doc.  03-16961  Filed  7-3-03;  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

PA  03-1934;  MB  Docket  No.  03-55,  RM- 
10653] 

Radio  Broadcasting  Services; 
Estelline,  TX 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Katherine  Pyeatt,  allots 
Channel  263C3  to  Estelline,  Texas,  as 
the  commimity's  first  local  aural 
transmission  service.  See  68  FR  15140, 
March  28,  2003.  Channel  263C3  can  be 
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allotted  to  Estelline,  in  compliance  with 
the  Commission's  minimum  distance 
reparation  requirements,  provided  there 
is  a  site  restriction  of  13.7  kilometers 
(8.5  miles)  southwest  of  the  community. 
The  reference  coordinates  for  Channel 
263C3  at  Estelline  are  34-28-41  North 
Latitude  and  100-33-42  West 
Longitude.  A  filing  window  for  Channel 
263C3  at  Estelline,  Texas,  will  not  be 
opened  at  this  time.  Instead,  the  issue  of 
opening  a  filing  window  for  this 
channel  will  be  addressed  by  the 
Conunission  in  a  subsequent  order. 

DATES:  Effective  August  4,  2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith.  Media  Biueau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-55. 
adopted  June  18,  2003,  and  released 
June  20,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diu-ing  regular 
business  hoius  at  the  FCC's  Reference 
Information  Center,  Portals  II.  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Conunission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
quaIexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 


Radio,  Radio  broadcasting. 

■  Part  73  of  title  4  7  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  SecUon  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Estelline,  Chaimel  263C3. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 
Bureau. 

[FR  Doc.  03-16960  Filed  7-3-03;  8:45  am] 

BILiJNG  CODE  6n3-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2036;  MB  Docket  No.  03-58;  RM- 
10608] 

Radio  Broadcasting  Services;  Meigs 
and  Pelham,  GA 

AGENCY:  Federal  Communications 
Commission. 

action:  Final  rule. 


SUMMARY:  This  document  reallots 
Chaimel  222A  from  Pelham,  Georgia,  to 
Meigs,  Georgia,  and  modifies  the 
authorization  for  Station  WQLI  to 
specify  on  operation  Channel  222A  at 
Meigs  in  response  to  a  petition  filed  by 
Mitchell  County  Television.  See  68  FR 
16750,  April  7.  2003.  The  coordinates 
for  Channel  222 A  at  Meigs  are  31-05- 
12  and  84-12-10.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  August  7.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sununary  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-85, 
adopted  June  18,  2003,  and  released 
June  23,  2003.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC's  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contjaetor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.  com . 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Georgia,  is  amended 
by  adding  Meigs,  Channel  222A  and  by 
removing  Pelham,  Channel  222A. 


Federal  Communications  Conunission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-16956  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  0^-2035;  MM  Doclcet  No.  01-175;  RM- 
10197] 

Radio  Broadcasting  Services; 
Asheville,  NC,  Augusta,  GA,  Fletcher, 
NC,  Old  Fort,  NC,  and  Surgoinsville,  TN 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Clear  Channel  Broadcasting 
Licenses,  Inc.  and  Capstar  TX  Limited 
Partnership,  reallots  Chaimel  282A  from 
Old  Fort  to  Fletcher,  North  Carolina, 
and  modifies  Station  WQNQ(PM)'s 
license  accordingly.  We  also  reallot 
Channel  260C  from  Asheville  to  Old 
Fort,  North  Carolina  as  a  replacement 
service,  and  modify  Station 
WKSF(FM)'s  license  accordingly.  To 
accommodate  the  reallotments,  we 
modify  the  reference  coordinates  for 
Station  WEYE(FM),  Channel  282A  at 
Surgoinsville,  Tennessee;  and  the 
reference  coordinates  for  Station  WBBQ- 
FM,  Channel  282C,  Augusta,  Georgia. 
See  66  FR  42623,  August  14,  2001.  See 
SUPPLEMENTARY  INFORMATION,  infra. 
DATES:  Effective  August  7,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Conunission's  Report 
and  Order,  MM  Docket  No.  01-175, 
adopted  June  18,  2003,  and  released 
June  23,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC,  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20054. 

Channel  282A  can  be  reallotted  to 
Fletcher  in  compliance  with  the 
Commission's  minimtun  distance 
separation  requirements  with  a  site 
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Bstriction  of  12.8  kilometers  (8.0  miles) 
itorth  at  petitioners'  requested  site.  The 
ijoordinates  for  Channel  282A  at 
Ffletcher  are  35-32-28  North  Latitude 
id  82-32-32  West  Longitude.  The 
oordinates  for  Channel  260C  at  Old 
Fort  are  35-25-32  North  Latitude  and 
82-45-25  West  Longitude.  Additionally, 
the  modified  reference  coordinates  for 
Channel  282A  at  Surgoinsville  are  36- 
33-11  North  Latitude  and  82-51-23 
West  Longitude;  and  the  modified 
reference  coordinates  for  Channel  282C 
at  Augusta  are  33-34-24  North  Latitude 
and  81-54-17  West  Longitude. 
II  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

I !  Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
fiUng  procedmes  for  comments,  see  47 
CFR  1.415  and  1.420. 

Ust  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■I  t»art  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

lAuthority:  47  U.S.C.  154.  303.  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b).  the  Table  of  FM 
Allotments  imder  North  Carolina,  is 
amended  by  removing  Asheville, 
Channel  260C,  by  adding  Fletcher, 
Channel  282A,  by  removing  Channel 
2a2A  and  by  adding  Channel  260C  at  Old 
Fort. 

Federal  Communications  Commission. 
Jokn  A.  Karousos, 

Assistant  Chief.  Audio  Division.  Media 
Bureau. 

(FR  Doc.  03-16957  Filed  7-3-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1935;  MM  Docket  No.  02-56;  RM- 
10391,  RM-1 0581*] 

Radio  Broadcasting  Services; 
DeRidder,  DeOulncy,  and  Merryviile, 
LA,  and  Newton,  TX 

AGENCY:  Federal  Communications 
Commission. 

ACTKM:  Final  rule. 


SUMMARY:  hi  response  to  a  Notice  of 
Proposed  Rule  Making,  67  FR  16350 
(April  5,  2002)  this  document  reallots 
Channel  221C3  from  DeRidder, 
Louisiana,  to  DeQuincy,  Louisiana  and 
provides  DeQuincy  with  its  first  local 
aural  transmission  service.  The 
coordinates  for  Channel  221C3  at 
Dequincy  are  30-26-54  North  Latitude 
and  93-26-37  West  Longitude.  The 
initial  rulemaking  request  to  reallot 
Channel  221C3  from  DeRidder  to 
Merryviile,  Louisiana,  was  superseded 
by  a  counterproposal  to  reallot  Channel 
221C3  from  De  Ridder  to  DeQuincy, 
Louisiana.  A  portion  of  that 
counterproposal,  which  proposed  the 
allotment  of  Channel  224A  to  Newton, 
Texas,  was  rejected  for  failure  to 
provide  city-grade  coverage  of  the  entire 
town  of  Newton. 

DATES:  Effective  August  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  02-56, 
adopted  June  18,  2003,  and  released 
June  20,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
reads  as  follows: 

Authority:  47  U.S.C.  154,  303,  ^34  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Louisiana,  is  amended 
by  adding  DeQuincy,  Channel  221C3. 
and  removing  Channel  221C3  at 
DeRidder. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief  Audio  Division.  Media 
Bureau. 

[FR  Doc.  03-16959  Filed  7-3-03;  8:45  am] 
BILLING  CODE  6712-01-P     ' 


follows: 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  021209300-3048-02: 1.D. 
062703A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications  and  Management 
Measures;  Trip  Umit  Adjustments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Inseason  adjustments  to  trip 
limits  and  the  trawl  rockfish 
conservation  area  boundaries;  correction 
to  trawl  rockfish  conservation  area 
boundaries;  request  for  comments. 

SUMMARY:  NMFS  announces  changes  to 
trip  limits  and  the  trawl  rockfish 
conservation  area  (RCA)  for  the  Pacific 
Coast  groundfish  fishery.  Trip  limit 
adjustments  include  changes  to  the 
limited  entry  trawl  (Dover  sole, 
thomyhead,  sablefish)  (DTS)  limits 
coastwide  and  the  limited  entry  fixed 
gear  and  open  access  minor  nearshore 
rockfish  limits  coastwide.  Changes  to 
the  trawl  RCA  during  the  months  of  July 
and  August  will  restore  nearshore 
fishing  opportunities  by  moving  the 
eastern  boundary  of  the  trawl  RCA  into 
deeper  waters.  For  the  trawl  "A" 
platoon,  trip  limit  adjustments  and 
changes  to  the  trawl  RCA  will  be 
effective  July  1,  2003.  Inseason 
adjustments  to  frip  limits  and  the  trawl 
RCA  for  the  trawl  "B"  platoon  will  be 
effective  July  16;  2003.  These  actions, 
which  are  authorized  by  the  Pacific 
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Coast  Groundfish  Fishery  Management 
Plan  (FMP),  will  allow  fisheries  access 
to  more  abundant  groundfish  stocks 
while  protecting  overfished  and 
depleted  stocks. 
DATES:  Changes  to  management 
measures  are  effective  0001  hours  (local 
time)  July  1,  2003,  until  the  2004  annual 
specifications  and  management 
measures  are  effective,  imless  modified, 
superseded,  or  rescinded  through  a 
publication  in  the  Federal  Register. 
Comments  on  this  rule  will  be  accepted 
through  July  31.  2003. 
ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Administrator,  Northwest 
Region,  NMFS,  7600  Sand  Point  Way 
NE.  Seattle,  WA  98115-0070;  or  Rod 
Mclnnis,  Acting  Administrator, 
Southwest  Region,  NMFS,  501  West 
Ocean  Blvd,  Suite  4200,  Long  Beach.  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Nordeen  or  Jamie  Goen 
(Northwest  Region,  NMFS).  phone:  206- 
526-6140;  fax:  206-526-6736;  and  e- 
mail:  caiTie.nordeen@noaa.gov  or 
jamie.goen@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  Federal  Register  document  is 
available  on  the  Government  Printing 
Office's  website  at:  http:// 

www.access.gpo.gov/su docs/ca/docs/ 

aces/ acesl40.html.  Background 
information  and  documents  are 
available  at  the  NMFS  Northwest  Region 
website  at:  http://www.nwr.noaa.gov/ 
Isustfsh/gdfshOl.htm  and  at  the  Pacific 
Fishery  Management  Coimcil's  website 
at:  http://www.pcouncil.org. 

Background 

The  Pacific  Coast  Groundfish  FMP 
and  its  implementing  regulations  at  50 
CFR  part  660,  subpart  G,  regulate  fishing 
for  over  80  species  of  groundfish  off  the 
coasts  of  Washington,  Oregon,  and 
California.  Annual  groundfish 
specifications  and  management 
measures  are  initially  developed  by  the 
Pacific  Fishery  Management  Council 
(Pacific  Council),  and  are  implemented 
by  NMFS.  The  specifications  and 
management  measures  for  the  2003 
fishing  year  (January  1  -  December  31, 
2003)  were  initially  published  in  the 
Federal  Register  as  an  emergency  rule 
for  January  1  -  February  28,  2003  (68  FR 
908,  January  7,  2003)  and  as  a  proposed 
rule  for  March  1  -  December  31,  2003 
(68  FR  936,  January- 7,  2003).  The 
emergency  rule  was  amended  at  68  FR 
4719,  January  30,  2003,  and  the  final 
rule  for  March  1  -  December  31,  2003 
was  published  in  the  Federal  Register 
on  March  7,  2003  (68  FR  11182).  The 


final  rule  has  been  subsequently 
amended  at  68  FR  18166  (April  15, 
2003),  at  68  FR  23901  (May  6,  2003),  at 
68  FR  23924  (May  6.  2003),  and  at  68 
FR  32680  (June  2,  2003). 

The  following  changes  to  current 
groundfish  management  measiures  were 
recommended  by  the  Pacific  Coimcil,  in 
consultation  wiOi  Pacific  Coast  Treaty 
Tribes  and  the  States  of  Washington, 
Oregon,  and  tCalifomia,  at  its  June  16- 
20,  2003,  meeting  in  Foster  City,  CA. 
Pacific  Coast  groundfish  landings  will 
be  monitored  throughout  the  year,  and 
further  adjustments  will  be  made  as 
necessary  to  allow  achievement  of  or 
avoid  exceeding  the  2003  optimum 
yields  (OYs)  and  allocations. 

Trawl  Rockfish  Conservation  Area 
(RCA)  North  of4ff'10'  N.  Lat. 

When  the  2003  specifications  and 
management  measiu'es  were  developed 
for  the  Pacific  Coast  groxmdfish  fishery 
in  the  fall  of  2002,  the  Pacific  Council's 
Groundfish  Management  Team  (GMT) 
developed  a  bycatch  scorecard  to  project 
and  ti-ack  estimated  mortality  of 
overfished  groundfish  species  diuing 
2003.  This  scorecard  is  updated 
throughout  the  year  as  catch  data 
become  available.  At  the  Pacific 
Coiuicil's  Jime  meeting,  the  scorecard 
was  updated  for  canary  rockfish,  an 
overfished  species,  with  catch  data 
based  on  projected  harvest  under 
inseason  adjustments  for  the  May  -  Jime 
ciunulative  period,  catch  in  Oregon's 
recreational  fishery,  catch  under 
Washington's  spiny  dogfish  shark  and 
walleye  pollock  exempted  fishing 
permits  (EFPs),  and  information  on 
vessel  participation  and  target  species 
by  depth  from  2002  fish  tickets  and 
logbooks.  Based  on  these  data,  an 
additional  3.5  mt  of  canary  rockfish  is 
available  to  be  harvested  as  incidental 
catch,  in  order  to  allow  the  access  to 
more  abundant  species,  diu'ing  2003 
without  exceeding  the  canary  rockfish 
OY. 

In  order  to  provide  additional  fishing 
opportunity  for  the  trawl  fishery  that 
has  been  severely  restricted  to  reduce 
the  incidental  catch  of  canary  rockfish, 
the  size  of  the  trawl  RCA  (the  area 
closed  to  most  fishing  with  trawl  gear) 
is  being  decreased  during  the  months  of 
July  and  August.  At  their  April  7-11, 
2003,  meeting  in  Vancouver,  WA,  the 
Pacific  Council  recommended  that 
preliminary  observer-based  trawl 
bycatch  rates  be  incorporated  into  the 
bycatch  model  used  to  develop  inseason 
adjustments  to  trip  limits  and  area 
closures.  These  observer-based  trawl 
bycatch  rates  indicated  that  canary 
rockfish  bycatch  in  the  trawl  fishery 
north  of  40?10'  N.  lat.  is  higher  than 


previously  estimated.  Based  on  that  new 
information,  in  May  2003,  the  trawl 
RCA  was  shifted  to  better  align  with 
areas  where  canary  rockfish  were 
encountered  (between  latitude  and 
longitude  coordinates  that  approximate 
the  50-fin  (91-m)  and  200-ftn  (366-m) 
depth  contours)  to  slow  that  catch  of  » 
canary  rockfish.  Using  2.85  mt  (2,850    ' 
kg)  of  the  additional  3.5  mt  (3,500  kg) 
of  canary  rockfish  available  for  harvest 
during  2003,  this  inseason  action  will 
restore  trawl  fishing  opportunity  by 
returning  the  eastern  trawl  RCA 
boundary  to  latitude  and  longitude 
coordinates  approximating  the  75-fm 
(137-m)  depth  contour.  In  addition  to 
providing  fishing  opportunity,  moving 
the  eastern  trawl  RCA  boundary  out  into 
deeper  waters  during  July  and  August  is 
expected  to  decrease  interactions 
between  the  trawl  fleet  and  molting, 
soft-shelled  Dungeness  crab  found 
shoreward  of  50-&n  (91-m).  In  short, 
during  the  months  of  July  and  August, 
the  trawl  RCA  will  extend  between 
latitude  and  longitude  coordinates 
approximating  the  75-fm  (137-m)  and 
200-fm  (366-m)  depth  contours.  During 
the  months  of  September  -  December, 
the  trawl  RCA  will  remain  as  previously 
scheduled,  extending  between 
coordinates  approximating  the  50-fm 
(91-m)  and  200-fiii  (366-m)  depth 
contoius,  with  a  western  boundary 
modified  to  incorporate  petrale  fishing 
areas  during  November  and  December. 
In  the  final  rule  announcing  Pacific 
Coast  aimual  specifications  and 
management  measures  for  March  - 
December  (68  FR  11182,  March  7,  2003), 
a  correction  was  made  to  the  75-fm 
(137-m)  RCA  boundary  to  prevent  it 
from  intersecting  with  the  100-fm  (183- 
m)  RCA  boundary  north  of  40°10'  N.  lat. 
This  correction  proved  to  be  too  coarse, 
resulting  in  the  75-fin  (137-m)  RCA 
boundary  not  closely  following  the  75- 
fm  (137-m)  depth  contovu  in  one 
section  of  the  coast  off  Washington. 
Therefore,  this  inseason  action  will  also 
correct  the  75-fm  (137-m)  RCA 
boundary  to  better  align  it  with  the  75- 
fm  (137-m)  depth  contour. 

Limited  Entry  Trawl  Limits  for  the  DTS 
(Dover  Sole,  Thomyhead,  Sablefish) 
Fishery  Coastwide 

In  an  effort  to  provide  for  fishing 
opportunity  along  the  coast  while 
keeping  groundfish  species  within  their 
respective  2003  OYs,  the  Pacific  Council 
recommended  trip  limit  adjustments  for 
the  DTS  fishery.  The  GMT  and  the 
Pacific  Council's  Groimdfish  Advisory 
Panel  (GAP)  weighed  the  expected  catch 
of  canary  rockfish  and  DTS  species 
associated  with  previously  scheduled 
DTS  trip  limits  and  RCA  boundaries 
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against  the  expected  catch  of  canary 
rockfish  and  DTS  species  associated 
with  moving  the  eastern  boundary  of  the 
trawl  RCA  south  of  40°10'  N.  lat.  into 
deeper  water  (discussed  below)  when 
making  DTS  trip  limit  adjustments. 
Their  goal  was  to  provide  adequate 
fishing  opportuni^  while  keeping  the 
harvest  of  DTS  species  on  track  for  the 
year  and  keeping  the  total  mortality  of 
canary  rockfish  within  amounts  forecast 
to  the  bycatch  scorecard  and  within  the 
canary  rockfish-OY. 
I  Landed  catch  data  through  May  24, 
2003,  indicate  that  sablefish  trawl  catch 
was  at  28  percent  of  the  annual  target 
with  greater  than  50  percent  forecast  to 
be  taken  within  the  last  half  of  the  year. 
There  is  a  great  deal  of  uncertainty  in 
observer-based  discard  rates  for 
Sablefish.  Should  the  final  analysis  of 
the  observer-based  discard  rates  result 
in  higher  estimates  being  used  in  2003, 
the  calculated  harvest  of  sablefish  may 
be  greater  than  currently  projected. 
Because  new  observer  data  will  be 
available  in  September,  the  Pacific 
Council  chose  to  slow  the  catch  of 
sablefish  diuing  July  and  August,  to 
ensure  harvest  opportunities  through 
the  end  of  the  year,  with  the  intent  of 
increasing  sablefish  trawl  trip  limits 
later  in  the  year,  if  possible.  Therefore, 
the  limited  entry  trawl  sablefish  limit 
north  of  40°10'  N.  lat.  is  decreased  fi-om 
the  previously  scheduled  limit  of  10,000 
lb  (4,536  kg)  per  2  months  to  9,000  lb 
(4.082  kg)  per  2  months,  providing  that 
oidy  large  footrope  or  midwater  trawl 
gear  is  used  to  land  any  groimdfish 
species  during  the  entire  limit  period. 
The  limited  entry  small  footrope  trawl 
sablefish  limit,  (i.e.,  if  small  footrope 
gear  is  used  at  any  time  in  any  area 
(north  or  south,  seaward  or  shoreward 
of  the  RCA)  during  the  entire  limit 
period)  remains  unchanged  at  3,000  lb 
(1,361  kg)  per  2  months.  South  of  40°10' 
N.  lat.,  the  limited  entry  trawl  sablefish 
limit  is  decreased  fixim  the  previously 
scheduled  limit  of  12,000  lb  (5,443  kg) 
per  2  months  to  9,000  lb  (4,082  kg)  per 
2  months. 

Landed  catch  data  through  May  24, 
2003,  indicate  that  Dover  sole  catch  was 
at  38  percent  of  the  aimual  target.  North 
of  40°10'  N.  lat.,  the  Pacific  Council 
recommended  that  Dover  sole  trip  limits 
increase  to  allow  for  Dover  sole 
retention  by  those  vessels  fishing 
seaward  of  the  RCA.  South  of  40°10'  N. 
lat.,  Dover  sole  limits  were  previously 
scheduled  to  increase  during  July  and 
August  in  compensation  for  lack  of 
nearshore  fishing  opportunity.  Because 
nearshore  fishing  opportunity  was 
restored  by  moving  the  eastern  trawl 
RCA  boundary  into  deeper  water,  Dover 
sole  trip  limits  were  decreased  to 


minimize  the  incidental  catch  of 
overfished  species.  Therefore,  the 
limited  entry  trawl  Dover  sole  limit 
north  of  40°10'  N.  lat.  is  increased  fi-om 
the  previously  scheduled  limit  of  31,000 
lb  (14,061  kg)  per  2  months  to  34,000  lb 
(15,513  kg)  per  2  months,  providing  that 
only  large  footrope  or  midwater  trawl 
gear  is  used  to  land  any  groundfish 
species  during  the  entire  limit  period. 
The  limited  entry  small  footrope  trawl 
Dover  sole  limit,  (i.e.,  if  small  footrope 
gear  is  used  at  any  time  in  any  area 
(north  or  south,  seaward  or  shoreward 
of  the  RCA)  during  the  entire  limit 
period)  remains  imchanged  at  12,500  lb 
(5,670  kg)  per  2  months.  South  of  40°10' 
N.  lat.,  the  limited  entry  trawl  Dover 
sole  limit  is  decreased  from  the 
previously  scheduled  limit  of  35,000  lb 
(15,876  kg)  per  2  months  to  34,000  lb 
(15,513  1^)  per  2  months. 

Landed  catch  data  indicate  that 
shortspine  thomyhead  catch  is  higher 
than  expected  (44  percent  of  the  annual 
target  through  May  24,  2003). 
Shortspine  thomyhead  is  a  long-lived 
species  that  cannot  sustain  aggressive 
harvest  rates.  This  makes  it  a 
constraining  species  for  the  DTS 
complex  fishery,  because  coincidental 
catch  of  shortspine  thomyhead  may 
prevent  the  harvest  of  Dover  sole  and 
longspine  thomyhead.  In  order  to  keep 
the  shortspine  thomyhead  catch  within 
its  2003  OY  while  allowing  for 
shortspine  thomyhead  retention  during 
pursuit  of  sablefish  or  Dover  sole  with 
small  footrope  trawl  gear,  the  Pacific 
Council  recommended  an  adjustment  to 
shortspine  thomyhead  trip  limits. 
Therefore,  the  Umited  entry  trawl 
shortspine  thomyhead  limit  north  of 
40°10'  N.  lat.  is  decreased  fi-om  the 
previously  scheduled  limit  of  2,800  lb 
(1,270  kg)  per  2  months  to  2.400  lb 
(1,089  kg)  per  2  months,  providing  that 
only  large  footrope  or  midwater  trawl 
gear  is  used  to  land  any  groundfish 
species  during  the  entire  limit  period. 
The  limited  entry  small  foofrope  trawl 
shortspine  thomyhead  Umit,  (i.e.,  if 
small  footrope  gear  is  used  at  any  time 
in  any  area  (north  or  south,  seaward  or 
shoreward  of  the  RCA)  during  the  entire 
limit  period)  is  increased  fi-om  the 
previously  scheduled  zero  retention 
limit  to  1,000  lb  (454  kg)  per  2  months. 
South  of  40°10'  N.  lat.,  the  limited  entry 
trawl  shortspine  thomyhead  limit  is 
decreased  fit)m  the  previously 
scheduled  limit  of  3,100  lb  (1,406  kg) 

per  2  months  to  2,400  lb  (1,089  kg)  per 
2  months. 

Landed  catch  data  through  May  24, 
2003,  indicate  that  longspine 
thomyhead  catch  was  at  32  percent  of 
the  annual  target.  Because  of  the 
coincidental  catch  of  shortspine 


thomyhead  with  longspine  thomyhead 
in  combination  with  moving  the  eastern 
boundary  of  the  trawl  RCA  into  deeper 
water  during  July  and  August,  the  catch 
ratio  of  shortspine  to  longspine 
thomyheads  is  expected  to  increase.  In 
response  to  reduced  trip  limits  for 
shortspine  thomyhead  and  the  need  to 
maintain  the  catch  ratio  of  5  lb  (2.27  kg) 
longspine  thomyhead  to  1  lb  (0.45  kg) 
shortspine  thomyhead,  the  Pacific 
Council  also  recommended  an 
adjustment  in  longspine  thomyhead  trip 
limits.  Therefore,  the  limited  entry  trawl 
longspine  thomyhead  limit  north  of 
40010'  N.  lat.  is  decreased  fi-om  the 
previously  scheduled  limit  of  14,000  lb 
(6,350  kg)  per  2  months  to  11,500  lb 
(5,216  kg)  per  2  months,  providing  that 
only  large  footrope  or  midwater  trawl 
gear  is  used  to  land  any  groundfish 
species  during  the  entire  limit  period. 
The  limited  entry  small  footrope  trawl 
longspine  thomyhead  limit,  (i.e.,  if 
small  footrope  gear  is  used  at  any  time 
in  any  area  (north  of  south,  seaward  or 
shoreward  of  the  RCA)  during  the  entire 
limit  period)  is  increased  fi-om  the 
previously  scheduled  zero  retention 
limit  to  5,000  lb  (2.268  kg)  per  2 
months.  South  of  40°10'  N.  lat..  the 
limited  entry  trawl  longspine 
thomyhead  limit  is  decreased  from  the 
previously  scheduled  limit  16,000  lb 
(7,257  kg)  per  2  months  to  11,580  lb 
(5,216  kg)  per  2  months. 

Limited  Entry  Fixed  Gear  and  Open 
Access  Minor  Nearshore  Rockfish  Limits 
North  of40°10'  N  Lat. 


Landed  catch  of  nearshore  rockfish  in 
the  limited  entry  fixed  gear  and  open 
access  fisheries  off  nor&em  Califomia 
is  lower  than  anticipated  through  May 
24,  2003.  In  an  effort  to  enable  the 
northern  Califomia  fishery  to  achieve  its 
nearshore  rockfish  harvest  guideline, 
the  trip  limits  for  minor  nearshore 
rockfish  are  increased  fitjm  the 
previously  scheduled  limit  of  3,000  lb 
(1,361  kg)  per  2  months,  no  more  than 
900  lb  (408  kg)  of  which  may  be  species 
other  than  black  or  blue  rockfish,  to 
4,000  lb  (1,814  kg)  per  2  months,  no 
more  than  1,200  lb  (544  kg)  of  which 
may  be  species  other  than  black  or  blue 
rockfish.  This  trip  limit  increase  is 
consistent  with  Oregon's  plans  to 
proceed  toward  their  nearshore  rockfish 
catch  cap.  However,  because  the  Oregon 
fishery  is  proceeding  on  schedule  with 
their  harvest  of  black  and  blue  rockfish, 
this  trip  limit  increase  may  require 
Oregon  to  take  independent.  State 
action  at  a  later  date  to  constrain  their 
nearshore  rockfish  fishery  in  order  to 
stay  within  their  black  rockfish  catch 
cap. 
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Limited  Entry  Fixed  Gear  and  Open 
Access  Minor  Nearshore  Rockfish  Limits 
Southof40°10'  N.Lat. 

Because  landings  of  minor  nearshore 
rockfish  south  of  40°10'  N.  lat.  are 
higher  than  expected,  there  is  concern 
whether  this  fishery  will  remain  open 
the  entire  year.  In  order  to  ensure 
fishing  opportunity  later  in  the  year, 
when  market  values  for  nearshore 
rockfish  species  are  high,  the  Pacific 
Council  recommended  a  decrease  in  the 
shallow  nearshore  rockfish  limit. 
Therefore,  the  limited  entry  fixed  gear 
and  open  access  shallow  minor 
nearshore  rockfish  limit  south  of  40°10' 
N.  lat.  is  decreased  dvuing  the  months 
of  July  and  August  fi-om  the  previously 
scheduled  limit  of  500  lb  (227  kg)  per 
2  months  to  400  lb  (181  kg)  per  2 
months.  During  the  months  of 
September  and  October,  the  limited 
entry  fixed  gear  and  open  access 
shallow  minor  nearshore  rockfish  limit 
south  of  40°10'  N.  lat.  is  similarly 
decreased  from  the  previously 
scheduled  limit  of  400  lb  (181  kg)  per 
2  months  to  300  lb  (136  kg)  per  2 
months. 

Landings  of  deeper  nearshore  rockfish 
species  are  not  accumulating  as  rapidly 
as  the  landings  of  shallow  nearshore 
rockfish.  In  order  to  keep  landings  on 
track  for  the  year  and  provide  harvest 
opportunity  during  summer  months 
when  participation  in  this  fishery  is 
high,  the  Pacific  Council  recommended 
that  deeper  nearshore  rockfish  trip 
limits  be  increased.  Therefore,  the 
limited  entry  fixed  gear  and  open  access 
deeper  minor  nearshore  rockfish  limit 
south  of  40°10'  N.  lat.  is  increased 
during  the  months  of  July  and  August 
from  the  previously  scheduled  limit  of 
400  lb  (181  kg)  per  2  months  to  500  lb 
(227  kg)  per  2  months.  During  the 
months  of  September  and  October,  the 
limited  entry  fixed  gear  and  open  access 
deeper  minor  nearshore  rockfish  limit 
south  of  40°10'  N.  lat.  is  similarly 
increased  from  the  previously 
scheduled  limit  of  200  lb  (91  kg)  per  2 
months  to  300  lb  (136  kg)  per  2  months. 

Trawl  Rockfish  Conservation  Area 
(RCA)  South  of4(fl(fN.  Lat. 

In  exchange  for  higher  limited  entry 
trawl  DTS  trip  limits  scheduled  diu-ing 
May  -  August  2003,  the  trawl  RCA  was 
scbedided  to  extend  from  the  shoreline 
to  latitude  and  longitude  coordinates 
approximating  the  200-fm  (366-m) 
depth  contour  during  the  months  of  July 
and  August.  This  scheduled  placement 
of  the  RCA  was  designed  to  reduce 
nearshore  fishing  opportimity  during 
those  months,  thereby,  slowing  the 
incidental  catch  of  overfished  rockfish 


species  (bocaccio  and  canary  rockfish). 
However,  based  on  Pacific  Council 
actions  at  their  Jtuie  meeting,  this 
scheduled  reduction  of  nearshore 
fishing  opportunity  will  not  be 
necessary  for  three  reasons.  The  first 
reason  is  that  an  adequate  amoiuit  of 
canary  rockfish  was  made  available  on 
the  Pacific  Council's  bycatch  scorecard, 
as  discussed  above,  to  accommodate  a 
modest  nearshore  fishing  opportunity 
(expected  to  result  in  an  additional  0.05 
mt  (500  kg)  of  catch)  while  still 
remaining  within  the  canary  rockfish 
OY.  The  second  reason  is  that  the  GMT 
and  GAP  agreed  to  reduce  limited  entry 
trawl  DTS  trip  limits  coastwide  from  the 
previously  scheduled  limits,  during  the 
months  of  July  and  August,  to  allow  for 
this  additional  nearshore  fishing 
opportunity.  The  third  reason  is  that  an 
adequate  amount  of  bocaccio  was 
available  on  the  bycatch  scorecard  to 
allow  for  this  adjustment,  which  is 
expected  to  result  in  an  additional  0.8 
mt  (800  kg)  of  catch.  Therefore,  the 
eastern  boimdary  of  the  trawl  RCA  will 
move  from  the  shoreline  to  latitude  and 
longitude  coordinates  that  approximate 
the  60-fm  (110-m)  depth  contour 
between  40°10'  N.  lat.  and  34°27'  N.  lat. 
and  the  100-fm  (183-m)  depth  contour 
between  34°27'  N.  lat.  and  the  U.S. 
boundary  with  Mexico  for  the  months  of 
July  and  August.  Therefore,  during  the 
months  of  July  and  August,  the  trawl 
RCA  between  40°10'  N.  lat.  and  34°27' 
N.  lat.  will  extend  between  latitude  and 
longitude  coordinates  that  approximate 
the  60-fm  (110-m)  and  im-im  (366-  m) 
depth  contours,  and  the  trawl  RCA 
between  34°27'  N.  lat.  and  the  U.S. 
border  with  Mexico  will  extend  between 
latitude  and  longitude  coordinates  that 
approximate  the  100-fin  (183-m)  and 
200-fm  (366-m)  depth  contoiu-s.  The 
trawl  RCA  aroimd  southern  California 
islands  and  seamounts  will  remain  as 
previously  scheduled,  extending 
between  the  shoreline  and  latitude  and 
longitude  coordinates  that  approximate 
the  200-fin  (366-m)  depth  contour. 
During  the  months  of  September  - 
December,  the  trawl  RCA  will  remain  as 
previously  scheduled,  extending 
between  eastern  boimdary  coordinates 
approximating  either  the  60-fni  (110-m) 
or  100-fm  (183-m)  depth  contour  and 
western  boundary  coordinates 
approximating  the  200-fm  (366-m) 
depth  contour,  with  a  western  boiuidary 
for  limited  entry  trawl  modified  to 
incorporate  petrale  fishing  areas  during 
November  and  December. 


Non-Trawl  Rockfish  Conservation  Area 
(RCA)  and  Recreational  Fisheries    ■ 
Boundary  South  of4ff'l(f  N.  Lat. 

During  2003,  the  limited  entry  fixed 
gear  fleet  in  California  has  been  severely 
constrained  by  low  trip  limits  and 
limited  nearshore  fishing  opportimities, 
with  the  non-trawl  RCA  (the  area  closed 
to  most  fishing  with  non-trawl  gear) 
extended  from  the  20-fm  (37-m)  depth 
contour  to  latitude  and  longitude 
coordinates  approximating  the  1 50-fin 
(274-m)  depth  contour.  These 
management  measures  were  designed  to 
limit  the  incidental  take  of  bocaccio 
rockfish  and  keep  the  catch  of  bocaccio 
within  is  2003  OY  of  less  than  20  mt 
(20,000  kg).  The  recreational  fishing 
fleet  in  California  has  been  similarly 
constrained,  by  a  reduced  season  length 
(July  -  December)  and  limited  nearshore 
fishing  opportunities,  generally 
shoreward  of  the  20-fm  (37-m)  depth 
contour,  to  minimize  the  incidental  take 
of  bocaccio.  Based  on  a  new  stock 
assessment  and  rebuilding  analysis  that 
was  available  at  the  June  meeting,  the 
Pacific  Council  adopted  a  range  of 
rebuilding  OYs  (199  mt  (199,000  kg)  to 
526  mt  (526,000kg))  for  bocaccio  in 
2004.  Taking  into  account  this  more 
recent  stock  assessment  information  (as 
compared  with  the  OY  of  less  them  20 
mt  (20,000  kg)  for  2003)  and  the 
economic  hardship  resulting  from 
restrictive  management  measures 
necessary  to  keep  the  incidental  catch  of 
bocaccio  within  its  2003  OY,  the 
California  Department  of  Fish  and  Game 
(CDFG)  proposed  to  the  Pacific  Council 
that  the  2003  bocaccio  OY  be  flexible 
enough  to  allow  for  a  modest  increase 
in  nearshore  fishing  opportunity. 
Specifically,  CDFG  proposed  that  diuing 
the  months  of  September  -  December  the 
eastern  boundary  for  the  non-trawl  RCA 
and  recreational  fisheries  between 
34°27'  N.  lat.  and  the  U.S.  border  with' 
Mexico  be  moved  bova.  the  20  fm  (37  m)  ■ 
depth  contour  out  to  &e  30  fin  (55  m) 
depth  contour.  This  boimdary  change 
was  recommended  by  the  Pacific 
Council  because  it  would  provide  much 
needed  harvest  opportunity  and 
economic  relief  for  limited  entry  fixed 
gear  and  recreational  fishers  with  an 
expected  incidental  take  of  an 
additional  2.22  mt  (2,220  kg)  of 
bocaccio.  The  projected  incidental  take 
of  bocaccio  associated  with  moving  the 
eastern  trawl  RCA  boundary  (the 
portion  south  of  40°10'  N.  lat.)  into 
deeper  water  during  July  and  August,  as 
discussed  earlier  and  implemented  with 
this  Federal  Register  document,  is  not 
expected  to  result  in  the  total  mortality 
of  bocaccio  exceeding  its  2003  OY. 
However,  the  projected  catch  associated 
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with  changing  the  eastern  boundary  of 
the  trawl  RCA  in  combination  with  the 
projected  incidental  catch  of  2.22  mt 
(2,200  kg)  associated  with  moving  the 
eastern  non-trawl  RCA/recreational 
boimdary  (the  portion  south  of  34°27'  N. 
lat.)  into  deeper  water  during  September 
-  December,  is  expected  to  result  in  the 
bocaccio  total  mortality  exceeding  the 
2003  bocaccio  OY  by  approximately  2 
mt  (2,000  kg).  Because  of  the  additional 
complexities  of  this  proposal,  and 
because  it  does  not  need  to  be 
implemented  on  July  1,  NMFS  is  not 
implementing  the  eastern  non-trawl 
RCA  and/or  recreational  fishing 
boundary  change  with  this  Federal 
Register  document  so  as  not  to  delay  the 
July  1  inseason  adjustment.  However, 
NMFS  is  considering  CDFG's  request 
and  the  Pacific  Council's 
recommendation  and  any  action  to 
change  the  eastern  non-trawl  RCA/ 
recreational  boundary  to  accommodate 
CDFG's  request  and  the  Pacific 
Council's  recommendation  will  occiu-  in 
a  future  action  published  in  the  Federal 
Regiister. 

NMFS  Actions 

for  the  reasons  stated  herein,  NMFS 
concurs  with  the  Pacific  Council's 
recommendations  implemented  herein 
and  hereby  announces  the  following 
changes  to  the  2003  management 
measures  (68  FR  11182,  March  7,  2003, 
as  amended  at  68  FR  18166,  April  15 
2003,  at  68  FR  23901,  May  6,  2003,  at 
68  FR  23925,  May  6,  2003,  and  at  and 
at  68  FR  32680,  June  2,  2003)  to  read  as 
follows: 

1.  On  page  11206,  in  section  IV., 
under  A.  General  Definitions  and 
Provisions,  paragraph  {19)(e)(ii)  is 
revised  to  read  as  follows: 

(ii)  The  75  fm  (137  pi)  depth  contour 
used  north  of  40°10'  N.  lat.  as  an  eastern 
boundary  for  the  trawl  RCA  is  defined 
by  straight  lines  connecting  all  of  the 
following  points  in  the  order  stated: 

(1)  48°16.08'  N.  lat,  125°34.90'  W. 
long.; 

(2)  48°14.50'N.  lat,  125''29.50' W. 
long.; 

(3)  48°12.08'  N.  lat.,  125°28.00'  W. 
long.; 

(4)  48°09.00'  N.  lat,  125°28.00'  W. 
long.; 

(5)  48°07.80'  N.  lat,  125°31.70'  W. 
long.; 

(6)  48°04.28'  N.  lat,  125°29.00'  W. 
long.; 

(7)  48°02.50'N.  lat,  125°25.70' W. 
long.; 

(8)  48''10.00'  N.  lat,  125°20.19'  W. 
long.; 

(9)  48°21.70'N.  lat,  125°17.56' W. 
long.; 


long 


(10)  48°23.12'N.  lat.  125°10.25' W. 


long 


(11)  48°21.99'  N.  lat,  125°02.59'  W. 


long 


(12)  48°23.05'N.  lat,  124°48.80' W. 


(13)  48°17.10'  N.  lat.,  124°54.82'  W. 


long.; 


long 


(14)  48°05.10'N.  lat,  124°59.40' W. 


(15)  48°04.50'  N.  lat.  125°02.OO'  W. 


long. 


long 


(16)  48*04.70'  N.  lat..  125°04.08'  W. 


long 


(17)  48°05.20'  N.  lat..  125°04.90'  W. 


(18)  48°06.80'  N.  lat.  125°06.15'  W. 


long. 


long 


(19)  48°05.91'N.  lat.  124°08.30'W. 


(20)  48°07.00'  N.  lat..  124°09.80'  W. 
long.; 

(21)  48°0ft.93'  N.  lat.  124°11.48' 


long 


W. 


long 


(22)  48°04.98'  N.  lat..  124°10.02'  W. 


long 


(23)  47°54.00'  N.  lat..  125°04.98'  W. 


long 


(24)47°44.52'N.  lat.  125°00.00' W. 


long 


(25)47°42.00'N.  lat.  124°58.98' W. 


long 


(26)47°35.52'N.  lat.  124°55.5Q' W. 


long 


(27)47°22.02'N.  lat.  124°44.40' W. 


long 


{28)47°16.98'N.  lat.  124°45.48' W. 


long 


(29)47°10.98'N.  lat.  124''48.48' W. 


long 


(30)47°04.98'  N.  lat.  124°49.02'  W. 


long 


(31)46°57.98'N.  lat,  124°46.50' W. 


long 


(32)46°54.00'N.  lat.  124°45.00' W. 


(33)46°48.48'  N.  lat.  124°44.52'  W. 


long.; 


long 


(34)46°40.02' N.  lat,  124°36.00' W. 


long 


(35)46°34.09'N.  lat.  124°27.03' W. 


long 


(36)46°24.64'N.  lat,  124=30.33' W. 


long 


(37)46°19.98'N.  lat,  124''36.00' W. 


long 


(38)  46°18.14'N.  lat.,  124°34.26' W. 


long 


(39)  46°18.72'  N.  lat,  124°22.68'  W. 


long 


(40)  46°14.64'  N.  lat..  124°22.54'  W. 


long 


(41)  46°11.08'  N.  lat.  124°30.74'  W. 


long 


(42)  46°04.28'N.  lat.  124''31.49' W. 


long 


(43)  45''55.97'  N.  lat.  124°19.95'  W. 


long 


(44)  45°44.97'N.  lat,  124°15.96' W. 


long 


(45)  45°43.14'  N.  lat,  124°21.86'  W. 


long 


(46)  4&°34.44'  N.  lat.,  124°14.44'  W. 


long 


(47)  45°15.49'  N.  lat,  124°11.49'  W. 


long 


(48)  44''57.31'N.  lat,  124°15.03' W. 


long 


(49)  44°43.90'N.  lat,  124°28.88' W. 


long 


(50)  44»28.64'  N.  lat.,  124°35.67'  W. 


long 


(51)  44°25.31'  N(.  lat.  124°43.08'  W. 


long 


(52)  44°17.15'N.  lat,  124°47.98' W. 


long 


(53)  44°13.67'  N.  lat.,  124°54.41'  W. 


long 


(54)  43°56.85'N.  lat.  124°55.32' W. 


long 


(55)  43°57.50'  N.  lat..  124°41.23'  W. 


(56)  44°01.79'  N.  lat,  124°38.00'  W. 


long. 


long 


(57)  44°02.16'  N.  lat,  124°32.62'  W. 


(58)  43°58.15'N.  lat,  124°30.39' W. 


long. 


long 


(59)  43°53^5'  N.  lat,  124=31.39'  W. 


long 


(60)  43=35.56' N.  lat,  124°28.17' W. 


long 


(61)  43=21.84'  N.  lat,  124=36.07'  W. 


(62)  43=19.73'  N.  lat,  124=34.86'  W. 


long. 


(63)  43=09.38'  N.  lat.,  124=39.30'  W. 


long.; 


(64)  43=07.11' N.  lat.  124=37.66' W. 


long. 


(65)  42=56.27' N.  lat,  124=43.29' W. 


long. 


(66)  42=45.00'  N.  lat,  124=41.50'  W. 


long.; 


long 


(67)  42=39.72'  N.  lat..  124=39.11'  W. 


long 


(68)  42=32.88' N.  lat,  124=40.13' W. 


long 


(69)  42=32.30' N.  lat,  124=39.04' W. 


long 


(70)  42=26.96' N.  lat.,  124=44.31' W. 


long 


(71)  42=24.11'  N.  lat.  124=42.16'  W. 


long 


(72)  42=21.10'  N.  lat,  124=35.46'  W. 


long 


(73)  42=14.72'  N.  lat.,  124=32.30'  W. 


long 


(74)  42=09.24' N.  lat,  124=32.04' W. 


long 


(75)  42=01.89'  N.  lat.,  124=32.70'  W. 


long 


(76)  42=00.03' N.  lat.  124=32.02' W. 


long 


(77)  42=00.00' N.  lat..  124=32.02' W. 


long 


(78)  41=46.18'  N.  lat..  124=26.60'  W. 


long 


(79)  41=29.22'  N.  lat.  124=28.04'  W. 
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(80)  41°09.62'  N.  lat.,  124°19.75'  W. 
long.; 

(81)  40°50.71'N.  lat,  124°23.80' W. 
long.; 

(82)  40°43.35'N.  lat.,  124°29.30'  W. 
long.; 

(83)  40°40.24'  N.  lat.,  124''29.86' W. 
long.; 

(84)  40°37.50'N.  lat.,  124°28.68' W. 
long.; 

(85)  40°34.42'N.  lat.,  124°29.65' W. 
long.; 

(86)  40°34.74'  N.  lat,  124°34.61'  W. 
long.; 

(87)  40°31.70'  N.  lat,  124°37.13'  W. 
long.i 

(88)  40°25.03'  N.  lat,  124°34.77' W. 
long.; 


(89)  40°23.58'  N.  lat.,  124°31.49'  W. 
long.; 

(90)  40°23.64'  N.  lat.,  124°28.35'  W. 
long.; 

{91)  40°22.53'  N.  lat.,  124°24.76'  W. 
long.; 

(92)  40°21.46'  N.  lat.,  124°24.86'  W. 
long.; 

(93)  40°21.74'N.  lat,  124°27.63' W: 
long.; 

(94)  40°19.76'  N.  lat,  124°28.15'  W. 
long.; 

(95)  40°18.00'  N.  lat.,  124°25.38'  W. 
long.; 

(96)  40°18.54'  N.  lat.,  124°22.94'  W. 
long.; 

(97)  40°15.55'  N.  lat.,  124°25.75'  W. 
long.; 


(98)  40°16.06'  N.  lat.,  124°30.48'  W. 
long.; 

(99)  40°15.75'  N.  lat,  124°31.69'  W. 
long.;  and 

(100)  40°10.00'N.  lat..  124°21.28' W. 
long. 
***** 

2.  On  pages  11218-11221,  in  section 
IV.,  under  B.  Limited  Entry  Fishery,  at 
the  end  of  paragraph  (1),  Table  3 
(North),  Table  3  (South,  Table  4  (North), 
and  Table  4  (South)  are  revised  to  read 
as  follows: 

IV.  NMFS  Actions 

B.  Limited  Entry  Fishery 
(1)  *  *  * 

BILUNG  CODE  3510-22-S 


-^ 
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Table  3  (North).  Trip  Limits  and  Gear  Requirements''  for  Limited  Entry  Trawl  Gear 
North  of  40°10'  N.  Latitude^ 

Other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B.  NMFS  Actions  before  usina 
tnis  table  " 


Rockfish  Conservation  Area^°'(RCA): 

North  of  40°10*N.lat. 


JUL-AUG 


SEP-OCT 


75  fm  -  200  fm 


50  fm  -  200  fm 


_NOV-DEC 

50  fm  -  200  fm  (line 

modified  to 

incorporate  petrale 

sole  fishing  grounds) 


Small  footrope  or  midwater  trawl  gear  is  required  shoreward  of  the  RCA;  all  trawl  gear  (large  footrope 
midwater  trawl,  and  small  footrope  gear)  is  permitted  seaward  of  the  RCA. 


A  vessel  may  have  more  than  one  type  of  limited  entry  bottom  trawl  gear  on  board,  but  the  most  restrictive 

for  Z?p'°"f'  ""'; """  ''"  °"  '°"'  ''''''  '°^ ''''  *"P  ^"^  -"  ^°-»  ^°--^d  the  cumuSve  rip  J^t 
for  that  gear  A  vessel  may  not  have  limited  entry  bottom  trawl  gear  on  board  if  that  vessel  also  has  'raw 

'of    H  TT     "  '?'"^'"^'  '°'  "'"  "'"''"  "  ''^^-  '"^"^'"9  ""^'t^^  «"t^  "^'d^-t-^  trawl  gear,  r^a  dtess 
of  whether  the  vessel  is  intending  to  fish  within  a  RCA  on  that  fishing  trip.  See  IV.A.(14)(lv)  for  details 


^  Minor  slope  rockfish'^ 

2  Pacific  ocean  perch 

3  OTS  complex 


1 ,800  lb/  2  months 


3.000  lb/  2  months 


4  Sablefish 


5  Longspine  thornyhead 


6         Shortspine  thornyhead 


9,000  lb/  2  months,  providing  that  only  large  footrope  or 

midwater  trawl  gear  is  used  to  land  any  groundfish  species 

during  the  entire  limit  period.  If  small  footrope  gear  is  used  at 

a^  time  in  any  area  (North  or  South,  shoreward  or  seaward  of 

RCA)  during  the  entire  limit  period,  then  the  sablefish  limit  is 

3,000  lb/2  months. 

1 1 .500  lb/  2  months,  providing  that  only  large  footrope  or 

midwater  trawl  gear  is  used  to  land  any  groundfish  species 

during  the  entire  limit  period.  If  small  footrope  gear  is  used  at 

any  time  in  any  area  (North  or  South,  shoreward  or  seaward  of 

,      RCA)  during  the  entire  limit  period,  then  the  longspine 

thomyhead  limit  is  5,000  lb/  2  months. 


7         Dover  sole 


2.400  lb/  2  months,  providing  that  only  large  footrope  or 

midwater  trawl  gear  is  used  to  land  any  groundfish  species 

during  the  entire  limit  period.  If  small  footrope  gear  is  used  at 

any  time  in  any  area  (North  or  South,  shoreward  or  seaward  of 

RCA)  during  the  entire  limit  period,  then  the  shortspoine 

thomyheads  limit  is  1,000  lb/2  months. 

34,000  lb/  2  months,  providlrig^that  only  large  footrope  or 

midwater  trawl  gear  is  used  to  land  any  groundfish  species 

during  the  entire  limit  period.  If  small  footrope  gear  is  used  at 

any  time  in  any  area  (North  or  South,  shoreward  or  seaward  of 

RCA)  during  the  entire  limit  period,  then  the  Dover  sole  limit  is 

12,500  lb/ 2  months. 
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Table  3  (North)  continued 
8      Flatfish 


9         All  other  flatfish*' 


10         Petrale  sole 


11 


12 


Rex  sole 


Arrowtooth  flounder 


All  other  flatflsh  plus  petrale  &  rex  sole; 

100,000  lb/  2  months,  no  more  than 

30,000  lb/  2  months  of  which  may  be 

petrale  sole  providing  that  only  large 

footrope  or  midwater  trawl  gear  is  used  to 

land  any  groundfish  species  during  the 
entire  limit  period.  If  small  footrope  gear  is 

used  at  any  time  in  any  area  (North  or 

South,  inshore  or  offshore  of  RCA)  during 

the  entire  limit  period,  then  20,000  lb/  2 

months,  no  more  than  10,000  lb/  2  months 

of  which  may  be  petrale  sole. 


100,000  lb/ 2  months 


Not  limited 


Included  in  all  other  flatfish 


200,000  lb/  2  months  providing  that  only  large  footrope  or 

midwater  trawl  gear  is  used  to  land  any  groundfish  species 

during  the  entire  limit  period.  If  small  footrope  gear  is  used  at 

any  time  in  any  area  (North  or  South,  inshore  or  offshore  of 

RCA)  during  the  entire  limit  period,  then  5,000  lb/2  mo. 


13  Whiting" 


Primary  Season 

(only  mid-water  trawl 

permitted  in  the 

RCA) 


10,000  lb/ trip 


14  Other  Fish" 


Not  limited 


^c  Use  of  small  footrope  bottom  trawl^'  or  mid-water  trawl  is  required  for  landing  all  of  the  following 
species: 


Minor  shelf  rockfish  and  widow 
rockfish^ 


17  Widow  rockfish 


18 


mid-water  trawl  -  permitted  within 
the  RCA 


19  Canary  rockfish 


1,000  lb/  month,  no  more  than  200  lb/ 
month  of  which  may  be  yelloweye  rockfish 


300  lb/  month 


During  primary 
whiting  season,  in 

trips  of  at  least 

10.000  lb  of  whiting: 

combined  widow  and 

yellowtail  limit  of  500 

lb/  trip,  cumulative 

widow  limit  of  1 ,500 

lb/  month 


300  lb/  month 


CLOSED 


.6/ 


12,000  lb/ 2  months 


100  lb/ month 
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Table  3  (North)  continued 
20  Yellowtail 


21  mid-water  trawl  -  permitted  within 

the  RCA 


During  primary  whiting  season,  in  trips  of 

at  least  10,000  lb  of  whiting:  combined 

widow  and  yellowtail  limit  of  500  lb/  trip, 

cumulative  yellowtail  limit  of  2,000  lb/ 

month 


18,000  lb/ 2  months 


22  small  footrope  trawl" 


23  Minor  nearshore  rockfish 

24  Lingcod 


.8/ 


In  landings  without  flatfish,  1 ,000  lb/  month.  As  flatfish  bycatch, 

per  trip  limit  is  the  sum  of  33%  (by  weight)  of  all  flatfish  except 

arrowtooth  flounder,  plus  10%  (by  weight)  of  arrowtooth  flounder 

Total  yellowtail  landings  not  to  exceed  10,000  lb/  2  months,  no 

more  than  1 ,000  lb  of  which  may  be  landed  without  flatfish. 


300  lb/  month 


1 ,000  lb/  2  months 


800  lb/  2  months 


1/  Gear  requirements  and  prohibitions  are  explained  above.  See  IV.  A.(14). 

2/  -North"  means  AO°W  N.  lat.  to  the  U.S.-Canada  border.  40''10-  N.  lat.  is  about  20  nm  south  of  Cape  Mendodno  CA   ^ 

min^'tSe  ro^^H'"''"'  '^  '"""'""  "  ''" ""''  '""''  '°^  "'"°^  '"^^  '°^''*'  ''^  ^«'"°««  ^«*«^  '^  "^^"<^^  -  the  tnp  limits  for 
L'SinTtripSs"'''"'  "'  "'*"''  "' ""  ''"'  '^■^''  ''''^''  ''°^  '"  *'^  ■'^'"^  '  ^'^  '^^  '^'^  management  measures, 

^o!^!^:ZZ^I^'^;^^^  "^^  ^^°^^^^"^  °^  ^^  •^  '^  ^°'°°°  «''  ^'^  '^-^'-^  '^«  y-  outside  Eureka  area,  the 
6/^CIosed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated.  See  IV. 

7/  Small  footrope  trawl  means  a  bottom  trawl  net  with  a  footrope  no  larger  than  8  inches  (20  cm)  in  diameter. 
8/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length 

q'uoTo?ht":t?ui;^^^^^^ ""  ^''  ""'■'''•  " ''°''  «^°""'''^'  ^'^^^^  °^  ^'--^  9-P^  ^^  ^'^  '^-  ^s  no  t^P  ''-it.  s.e  limit. 

IlJfi^  7°TT^J^"f'^^^'°"  ^'^^" ''  ^  ^^'  ^"'^''^  ^'^°'  ^P«^«^  closed  area  generally  described  by  depth  contours  but 

specifically  defined  by  lat/long  coordinates  set  out  at  IV.  A.(19Ke).  that  may  vary  s^sonaily 

To  convert  pounds  to  kilograms,  divide  by  2.20462.  the  number  of  pounds  in  one  Itiiogram. 
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Table  3  (South).  Trip  Limits  and  Gear  Requirements^'  for  Limited  Entry  Trawl  Gear 
South  of  40'*10'  N.  Latitude^ 

Other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B.  NMFS  Actions  before  using 
this  table 


JUL-AUG 


SEP-OCT 


NOV-DEC 


Rockfish  Conservation  Area     (RCA): 


40°10'-38°N.  lat. 


38°  -  34°27*  N.  lat. 


South  of  34°27'N.  lat. 


60  fm  -  200  fm 


60  fm  -  200  fm 


100  fm  -  200  fm  along  the  mainland  coast; 
shoreline  -  200  fm  around  islands 


60  fm  -  200  fm  (line 

modified  to 

incorporate  petrale 

sole  fishing  grounds) 


60  fm  -  200  fm  (line 

modified  to 

incorporate  petrale 

sole  fishing  grounds) 

^O0fm-2O0Tm-~ 

along  the  mainland 

coast;  shoreline  - 

200  fm  around 

islands  (line 

modified  to 

incorporate  petrale 

.snift  fLshlnn  nrniinri.«t^ 


Small  footrope  or  midwater  trawl  gear  is  required  shoreward  of  the  RCA;  all  trawl  gear  (large  footrope, 
midwater  trawl,  and  small  footrope  gear)  is  permitted  seaward  of  the  RCA. 


A  vessel  may  have  more  than  one  type  of  limited  entry  bottom  trawl  gear  on  board,  but  the  most  restrictive 
trip  limit  associated  with  the  gear  on  board  applies  for  that  trip  and  will  count  toward  the  cumulative  trip  limit 

for  that  gear.  A  vessel  may  not  have  limited  entry  bottom  trawl  gear  on  board  if  that  vessel  also  has  trawl 

gear  on  board  that  is  permitted  for  use  within  a  RCA,  including  limited  entry  midwater  trawl  gear,  regardless 

of  whether  the  vessel  is  intending  to  fish  within  a  RCA  on  that  fishing  trip.  See  IV.A.(14)(iv)  for  details. 


1  Minor  slope  rockfish^ 

2         40°10'-38°N.lat. 

1.800  lb/ 2  months 

3          South  of  38°  N.  lat. 

30,000  lb/  2  months 

4  Splitnose 

5         40''10' -  38°  N.  lat. 

1.800  lb/ 2  months 

1 

6          South  of  38°  N.  lat. 

30,000  lb/ 2  months                                   | 

7  DTS  complex 

8         Sablefish 

9.000  lb/  2  months 

9          Longspine  thornyhead 

11,500  lb/ 2  months 

10          Shortspine  thornyhead 

2.400  lb/  2  months 

1 1          Dover  sole 

34,000  lb/  2  months 

12  Flatfish 

13  All  other  flatfish*' 

14  Petrale  sole 

All  other  flatfish  plus  petrale  &  rex  sole: 
70,000  lb/  2  months,  no  more  than  20,000 
lb/  2  months  of  which  may  be  petrale  sole 

70,000  lb/  2  months 
No  limit 

15          Rex  sole 

Included  in  all  other  flatf 

sh 

16          Arrowtooth  flounder 

1.000  lb/ 2  months 

No  limit 
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Table  3  (South)  continued 


17  Whiting 


w 


18  Other  Fish" 


Primary  Season 

(only  mid-water  trawl 

pennitted  within  the 

RCA) 


10,000  lb/ trip 


Not  limited 


^g  Use  of  smai!  footrope  bottom  trawl '  or  mid^ater  trawl  is  required  for  landing  ail  of  the  foliowina 


20 


l^fllnor  shelf  rockfish,  widow,  and 


chilipepper  rockfish^^ 
21  Widow  rockfish 


300  lb/  month 


22 


mid-water  trawl  -  permitted  within 
the  RCA 


23  Canary  rockfish 


24  Bocacclo 


25  Cowcod 


26  Minor  nearshore  rockfish 

27  Lingcod" 


CLOSED* 


300  lb/  month 


12.000  lb/ 2  months 


100  lb/ month 


CLOSED^' 


CLOSED®' 


300  lb/  month 


1,000  lb/ 2  months 


800  lb/  2  months 


*  1/  Gear  requirements  and  prohibitions  are  explained  above.  See  IV.  A.(14) 
2/  -South"  means  40''10-  N.  lat.  to  the  U.S.-Mexico  border.  40°10'  N.  lat.  is  about  20  nm  south  of  Cape  Mendoeino.  CA. 
3/  Yellowtail  is  included  In  the  trip  limits  for  minor  shelf  rockfish  and  POP  is  included  in  the  trip  limits  for  minor  slope  rockfish. 

fndXtn>Ss"""  '"  "'*"''  '*  "^  '''"  '^■'°'  ''''^''  '"^^ '"  *'^*^  '''''  '  ^"^  ^°^  ^^-  --9e-nt  measures. 

6/^  Closed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated.  See  IV. 

7/  Small  footrope  trawl  means  a  bottom  trawl  net  with  a  footrope  no  larger  than  8  inches  (20  cm)  in  diameter 
8/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length 

ql":"  t'rSiSn:^^ ""  "''  ''°'°''  ''  '"^  '"^'^'^  '^^  "  ^^  ^^P^  ^^  ^'^  ^-  is  no  trip  limit,  s^  Hmi, 

I21^SLrv'2fiSd'?v"f.^';iS!°"  "^^h"  '','  ^^' '"''°'  "^"^^  '^*"^  '^'^  ^^^  9«"«^"y  ^^"^  by  depth  contours  but 
specifically  defined  by  lat./long.  coordinates  set  out  at  IV.  A.(19Ke).  that  may  vary  seasonally. 
To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  In  one  kilogram. 
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■Table  4  (North).  Trip  Limits  for  Limited  Entry  Fixed  Gear  North  of  40**10'  N. 
Latitude^' 

other  Limits  and  Requirements  Apply  ••  Read  Sections  iV.  A.  and  B.  NMFS  Actions  before 

using  this  table 


JUL-AUG 

SEP-OCT 

NOV-DEC          1 

Rockfish  Conservation  Area"  (RCA): 

Northof46°16'N.  lat. 
46°16'N.  let. -40°10'N.  let 

shoreline- 100  fm 
27  fm-  100  fm 

1  Minor  slope  rockfish*' 

No  more  than  25%  of  the  weight  of 
sablefish  landed/  trip 

1,800  lb/ 2  months 

2  Pacific  ocean  perch 

1,800  lb/ 2  months 

3  Sablefish 

300  lb/  day,  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed 
3,200  lb/  2  months 

4  Longspine  thomyhead 

9,000  lb/  2  months 

5  Shortspine  thornyhead 

2,000  lb/  2  months 

6  Dover  sole 
j ,  7  Arrowtooth  flounder 

8  Petrale  sole 

9  Rex  sole 

10  All  other  flatfish^' 

5,000  lb/  month 

11  Whiting^ 

10,000  lb/ trip 

Minorshelf  rockfish,  widow,  and 
yellowtail  rockfish^ 

200  lb/  month 

13  Canary  rockfish 

CLOSED^' 

14  Yelloweye  rockfish 

CLOSED^ 

15  Cowcod 

CLOSED^' 

16  Minor  nearshore  rockfish 

4.000  lb/  2  months,  no  more  than  1,200  lb  of  which  may  be 
species  other  than  black  or  blue  rockfish®' 

17  Lingcod^' 

400  lb/  month 

CLOSED^         1 

18  Other  fish* 

Not  limited 

1/  "North"  means  40°10'  N.  lat.  to  the  US. -Canada  border.  40''10'  N  lat.  is  about  20  nm  south  of  Cape  Mendocino,  CA. 

2/  "Other  flatfish"  means  all  flatfish  at  50  CFR  660  302  except  those  in  this  Table  4  with  species  specific  management  measures, 
including  trip  limits. 

3/  The  whiting  "per  trip"  limit  in  the  Eureka  area  shoreward  of  100  fm  is  10.000  lb/  trip  throughout  the  year   Outside  Eureka  area, 
the  20.000  lb/  trip  limit  applies    See  IV.  B.(3) 

4/  Bofcaccio  and  chilipepper  are  included  in  the  trip  limits  for  minor  shelf  rockfish  and  splitnose  rockfish  is  included  in  the  trip  limits 
for  minor  skDpe  rockfish. 

5/  Closed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated    See 

IV.  A.  (7) 

6/  For  black  rockfish  north  of  Cape  Alava  (48"09'30"  N  lat ).  and  between  Destruction  Island  (47*40'00"  N.  lat.)  and  Leadbetter 
Point  (46°38'10"  N.  lat.).  there  is  an  additional  limit  of  100  lb  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater,  per 
vessel,  per  fishing  trip. 

7/  The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length. 

8/  The  "Rockfish  Conservation  Area"  is  a  gear  and/or  sector  specific  closed  area  generally  described  by  depth  contours  but 
specifically  defined  by  lat./long.  coordinates  set  out  at  IV  A  (19Xe).  that  may  vary  seasonally 

9/  Other  fish  are  defined  at  50  CFR  660  302.  as  ttiose  groundfish  species  or  species  groups  for  which  there  is  no  trip  limit,  size 
limit,  quota,  or  harvest  guideline. 

To  convert  pounds  to  kilograms,  divide  by  2.20462.  the  number  of  pounds  in  one  kilogram. 
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Table  4  (South).  Trip  Limits  for  Limited  Entry  Fixed  Gear  South  of  40*10'  N 
Latitude^' 

other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  B.  NMFS  Actions  befor« 
using  this  table 


Rockfish  Conservation  Area^'  (RCA): 

Southof40''lO'N.  lat. 


JUL-AUG 


20fm-150fm 

(See  footnote  9  for 

description  of  Pt. 

Perm  in/Newport 

South  Jetty  open 

area) 


SEP-OCT 


NOV-DEC 


20fm-150fm 


1  Minor  stope  rockfish^ 

2  40°10'-38°N.  lat. 


Southof38°N.  lat. 


4  Splitnose 

5 
6 


40'M0^-^8°  U.  lat^ 
Southof38°N.  lat. 


7  Sableflsh 

8 


40''10'-36°N.  lat. 


No  more  than  25%  of  weight  of  sablefish 
landed/  trip 

30.000  lb/  2  months 


]•; 


,800  lb/  2  months 


1.800  lb/ 2  months 


20.000  lb/  2  months 


South  of36°N.  lat. 


10  Longspine  thornyhead 

11  Shortspine  thornyhead 

12  Dover  sole 


13  Arrowtooth  flounder 


14  Petralesole 

15  Rex  sole 


300  lb/  day,  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed 
^3.200  lb/  2  months 

350  lb/  day,  or  1  landing  per  week  of  up  to  1 ,050  lb 


9,000  lb/  2  months 


2.000  lb/  2  months 


t6  All  other  flatfish^ 


17  Whiting 


3/ 


18 


Minor  shelf  rockfish,  widow,  and 
yellowtail  rockfish^ 


19  Canary  rockfish 

20  Yelioweye  rockfish 

21  Cowcod 

22  Bocaccio 


5,000  lb/  month 
When  fishing  for  Pacific  sanddabs.  vessels  using  hook-and-line 
gear  with  no  more  than  12  hooks  per  line,  using  hooks  no  larger 

than  "Number  2"  hooks,  which  measure  11  mm  (0.44  inches) 

point  to  shank,  and  up  to  1  lb  (0.45  kg)  of  weight  per  line  are  not 

subject  to  the  RCAs. 


10,000  lb/ trip 


250  lb/  2  months 


200  lb/  2  months 


CLOSED*' 


100  lb/ 2  months 


CLOSED* 


CLOSED*' 


23  Minor  nearshore  rockfish 

24  Shallow  nearshore 

25  Deeper  nearshore 

26  California  scorpionfish 

27  Lingcod" 

28  Other  fish" 


CLOSED*' 


400  lb/ 2  months 
500 1^2  months 
800  lb/  2  months 


300  lb/  2  months 
300  lb/  2  monthT 


200  lb/  2  months 


200  lb/  2  months 


CLOSED* 


400  lb/  month,  when  nearshore  open 


CLOSED^ 


Not  limited 
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Table  4  (South)  continued 

1/  "South"  means  40''l0'  N.  lat.  to  the  US  -Mexico  txjrder.  40°10'  N.  lat.  is  about  20  nm  south  of  Cape  Mendoano,  CA. 
2/  "Other  flatfish"  means  all  flatfish  at  50  CFR  660.302  except  those  in  this  Tatile  4  with  species  specific  management  measures, 
including  tnp  limits. 

3/  The  whiting  "per  trip"  limit  in  the  Eureka  area  shoreward  of  100  fm  is  10,000  ItV  trip  throughout  the  year.  Outside  Eureka  area, 
*    the  20,000  ItV  Ihp  limit  applies    See  IV.  B.(3). 

4/  Chilipepper  rockfish  is  included  in  the  trip  limits  for  minor  shelf  rockfish  and  POP  is  included  in  the  trip  limits  for  minor  slope 
rockfish. 

5/  Closed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated.  See 
IV.  A.{7). 

6/ The  minimum  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length. 

7/  The  "Rockfish  Conservation  Area"  is  a  gear  and/or  sector  specific  closed  area  generally  described  by  depth  contours  but 
specifically  defined  by  lat/long  coCTdinates  Set  out  at  IV.  A.{19)(e)  that  may  vary  seasonally. 

8/  Other  fish  are  defined  at  50  CFR  660.302,  as  those  groundfish  species  or  species  groups  for  which  there  is  no  trip  limit,  size 
limit,  quota,  or  harvest  guideline. 

9/  During  July-August,  between  a  line  drawn  due  south  from  Point  Fermin  (33"  42'  30"  N.  lat.;  1 18°  17*  30"  W.  long.)  and  a  line 
drawn  due  west  from  the  Newport  South  Jetty  (33°  35"  37"  N  .lat.;  117°  52"  50"  W.  long.,)  vessels  fishing  for  all  federal  groundfish 
species,  except  all  rockfish  and  lingcod,  with  hook&line  and/or  trap  (or  pot)  gear  may  operate  firorh  shore  to  a  boundary  line 
approximating  50  fm. 

To  convert  pounds  to  kilogranns,  divide  by  2.20462,  the  number  of  pounds  in  one  kilogram. 


3.  On  page  11225,  in  section  IV., 
under  C.  Trip  Limits  in  the  Open  Access 
Fishery,  at  the  end  of  paragraph  (1), 


Table  5  (South)  is  revised  to  read  as 
follows: 


IV.  NMFS  Actions 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

(1)  *  *  * 
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Table  5  (North).  2003  Trip  Limits  for  Open  Access  Gears  North  of  40°10'  N 
Latitude^' 

Other  Limits  and  Requirements  Apply  ~  Read  Sections  IV.  A.  and  C.  NMFS  Actions 
before  using  this  table 


Rockfish  Conservation  Area"  (RCA) 

Northof46°16'N.  lat. 
46°16'N.  lat.  -  40°10*  N.  lat. 


JUL-AUG 


SEP-OCT 


^  Minor  slope  rockfish^^ 
2  Pacific  ocean  perch 


Ofm-IOOfm 
27fm-100fm 


NOV-DEC 


3  Sablefish 


4  Thornyheads 

5  Dover  sole 

6  Arrowtooth  flounder 

7  Petralesole 


Per  trip,  no  more  than  25%  of  weight  of  the  sablefish  landed 


100  lb/ month 


300  lb/  day.  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed 
3.200  lb/  2  months 


8  Rex  sole 


9  All  other  flatfish 
10  Whiting 


3/ 


11 


Minor  shelf  rockfish,  widow 
and  yellowtail  rockfish^' 


CLOSED 


5/ 


3,000  lb/month,  no  more  than  300  lb  of  which  may  be  species 
other  than  Pacific  sanddabs. 


300  lb/  month 


200  lb/  month 


12  Canary  rockfish 

13  Yelloweye  rockfish 

14  Cowcod 


15  Minor  nearshore  rockfish 


16  Lingcod" 


17  Other  Fish' 


CLOSED 


5/ 


CLOSED 


5/ 


CLOSED 


5/ 


4,000  lb/  2  months,  no  more  than  1 .200  lb  of  which  may  be 
species  other  than  black  or  blue  rockfish*^ 


300  lb/  month 


CLOSED*' 


Not  limited 


18  PINK  SHRIMP  EXEMPTED  TRAWL  (not  subject  to  RCAs) 


19 


l^rth 


Effective  April  1  -  October  31,  2003:  groundfish  500  lb/day, 
multiplied  by  the  number  of  days  of  the  trip,  not  to  exceed  1 ,500 

lb/trip.  The  following  sublimits  also  apply  and  are  counted 
toward  the  overall  500  lb/day  and  1,500  lb/trip  groundfish  limits: 

lingcod  300  lb/month  (minimum  24  inch  size  limit);  sablefish 

2,000  lb/month;  canary,  thornyheads  and  yelloweye  rockfish  are 

PROHIBITED.  All  other  groundfish  species  taken  are  managed 

under  the  overall  500  lb/day  and  1,500  Ib/tnp  groundfish  limits. 

Landings  of  these  species  count  toward  the  per  day  and  per  trip 

groundfish  limits  and  do  not  have  species-specific  limits.  The 

amount  of  groundfish  landed  may  not  exceed  the  amount  of  pink 

shrimp  landed. 
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20  PRAWN  EXEMPTED  TRAWL  (not  subject  to  RCAs) 


21  North 


Groundfish  300  lb/trip.  Limits  and  closures  in  this  table  also 
apply  and  are  counted  toward  the  300  lb  groundfish  per  trip  limit 
The  amount  of  groundfish  landed  may  not  Exceed  the  amount  of 

the  target  species  landed,  except  that  the  amount  of  spiny 
dogfish  landed  may  exceed  the  amount  of  target  species  landed. 

Spiny  dogfish  are  limited  by  the  300  lb/trip  overall  groundfish 
limit.  The  daily  trip  limits  for  sablefish  coastwide  and  the  overall 
groundfish  "per  trfp"  limit  may  not  be  multiplied  by  the  number  of 

days  of  the  trip. 


22  SALMON  TROLL 


23 


North 


Salmon  trollers  may  retain  and  land  up  to  1  lb  of  yellowtail 

rockfish  for  every  2  lbs  of  salmon  landed,  with  a  cumulative  limit 

of  200  lb/month,  both  within  and  outside  of  the  RCA.  This  limit  is 

within  the  200  lb  per  month  combined  limit  for  minor  shelf 

rockfish,  widow  rockfish  and  yellowtail  rockfish,  and  not  in 

addition  to  that  limit.  All  groundfish  species  are  subject  to  the 

open  access  limits,  seasons  and  RCA  restrictions  listed  in  the 

table  above. 


1/  "North"  means  40°10'  N.  lat.  to  the  U.S.-Canada  trorder.    40°10'  N.  lat.  is  at)out  20  nm  south  of  Cape  Mendocino,  CA. 

2/  Bocacdo  and  chilipepper  rockfishes  are  included  in  the  trip  limits  for  minor  shelf  rockfish  and  splitnose  rockfish  is  included  in 

the  trip  limits  for  minor  slope  rockfish.  .  . 

3/  "Other  flatfish"  means  all  flatfish  at  50  CFR  660.302  except  those  in  this  Table  5  with  species  specific  management  measures, 
including  trip  limits. 

4/  For  l)lack  rockfish  north  of  Cape  Alava  {48'09'30"  N.  lat.),  and  t)etween  Destruction  Island  (47'40"  N.  lat.)  and  Leadbetter  Point 
(46*38'10"  N.  lat.),  there  is  an  additional  limit  of  100  lbs  or  30  percent  by  weight  of  all  fish  on  board,  whichever  is  greater,  per 
vessel,  per  fishing  trip. 

•  5/  Closed  means  that  it  is  prohibited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  time  or  area  indicated. 
See  IV.  A.(7). 

6/  The  size  limit  for  lingcod  is  24  inches  (61  cm)  total  length. 

7/  Other  fish  are  defined  at  50  CFR  660.302.  as  those  groundfish  species  or  species  groups  for  which  there  is  no  trip  limit,  size 
limit,  quota,  or  harvest  guideline. 

8/  The  "Rockfish  Conservation  Area"  is  a  gear  and/or  sector  specific  closed  area  generally  described  by  depth  contours,  but 
specifically  defined  by  lat./long.  coordinates  set  out  at  IV.  A.(19Ke),  that  may  vary  seasonally. 

To  convert  pounds  to  kilograms,  divide  by  2.20462,  the  number  of  pounds  in  of>e  kilogram. 
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Table  5  (South).  2003  Trip  Limits  for  Open  Access  Gears  South  of  40°10'  N 
Latitude^' 

Other  Limits  and  Requirements  Apply  -  Read  Sections  IV.  A.  and  C.  NMFS  Actions 
before  using  this  table 


JUL-AUG 


Rockfish  Conservation  Area''  (RCA): 


South  of  40°10'N.lat. 


SEP-OCT 


1  Minor  slope  rockfish^ 
2 

3 


Southofas'N.  lat. 


20fm-150fm 

(See  footnote  8  for 

description  of  Pt. 

Fermin/Newport 

South  Jetty  open. 

area) 


NOV-DEC 


20fm-150fm 


4  Splitnose 


5  Sablefish 
6 


40''lO'-36''N.lat. 
South  of  36°  N.  lat. 


8  Thornyheads 

9 
10 


-^®''J^R!."° '"°''®  ^^^  25%  of  weight  of  the  sablefish  landed 
10.000  lb/ 2  months 


200  lb/  month 


300  lb/  day.  or  1  landing  per  week  of  up  to  800  lb,  not  to  exceed 

_        3,200  lb/ 2  months 

350  lb/  day,  or  1  landing  per  week  of  up  to  1 .050  lb 


40°10'-34°27'N.  lat. 


South  of  34°27'  N.  laL 


11  Dover  sole 


12  Arrowtooth  flounder 
^3  Petralesole 

14  Rex  sole 

15  All  other  flatfish^ 

16  Whiting 


CLOSED*^ 


50  lb/  day,  no  more  than  2,000  lb/  2  months 


17 


Minor  shelf  rockfish,  widow 
and  chilipepper  rockfish'' 

18  Canary  rockfish 

19  Yelloweye  rockfish 


20  Cowcod 


3,000  lb/month,  no  more  than  300  lb  of  which  may  be  species 

other  than  Pacific  sanddabs.  When  fishing  for  Pacific  sanddabs. 

vessels  using  hook-and-line  gear  with  no  more  than  12  hooks  | 

per  line,  using  hooks  no  larger  than  "Number  2"  hooks,  which 

measure  1 1  mm  (0.44  inches)  point  to  shank,  and  up  to  1  lb  of 

weight  per  line  are  not  subject  to  the  RCAs. 


300  lb/  month 


250  lb/  2  months 


2010  lb/  2  months 


100  lb/ 2  months' 


CLOSED 


,5/ 


CLOSED^ 


21  Bocaccio 


CLOSED 


5/ 


CLOSED^ 
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22  Minor  nearshore  rockfish 


23 
24 
25 


Shallow  nearshore 


Deeper  nearshore 
California  scorpionfish 


26  Lingcod*' 


27  Other  Fish 


6/ 


400  lb/  2  months 
500  lb/  2  months 


800  lb/  2  months 


300  lb/  2  months 
300  lb/  2  months 


200  lb/  2  months 
200  lb/  2  months 


CLOSED 


5/ 


300  lb/  month,  when  nearshore  open 


CLOSED*' 


Not  limited 


28  PINK  SHRIIVIP  EXEMPTED  TRAWL  GEAR    (not  subject  to  RC As) 


29 


South 


Effective  April  1  -  October  31,  2003:  Groundfish  500  lb/day, 
multiplied  by  the  number  of  days  of  the  trip,  not  to  exceed  1 ,500 

lb/trip.  The  following  sublimits  also  apply  and  are  counted 
toward  the  overall  500  lb/day  and  1,500  lb/trip  groundfish  limits: 

lingcod  300  lb/  month  (minimum  24  inch  size  limit);  sablefish 

2,000  lb/  month;  canary,  thornyheads  and  yelloweye  rockfish  are 

PROHIBITED.  All  other  groundfish  species  taken  are  managed 

under  the  overall  500  lb/day  and'1 ,500  lb/trip  groundfish  limits. 

Landings  of  these  species  count  toward  the  per  day  and  per  tnp 

groundfish  limits  and  do  not  have  species-specific  limits.  The  ■ 

amount  of  groundfish  landed  may  not  exceed  the  amount  of  pink 

shrimp  landed. 


3Q  PRAWN  AND,  SOUTH  OF  38°57'30"  N.  LAT.,  CALIFORNIA  HALIBUT  AND  SEA  CUCUMBER 
EXEMPTED  TRAWL 


31 

32 
33 

34 


EXEMPTED  TRAWL  Rockfish  Conservation  Area^'  (RCA): 


40°10'-38°NJat. 
38°  -  34°27*  N.  let. 


South  of  34°27'N.lat. 


60  fm  -  200  fm 


60  fm  -  200  fm 


100  fm  -  200  fm  along  the  mainland  coast;  shoreline  -  200  fm 
around  islands 


35 


Groundfish  300  lb/trip.  Trip  limits  in  this  table  also  apply  and  are 

counted  toward  the  300  lb  groundfish  per  trip  limit.  The  amount 

of  groundfish  landed  may  not  exceed  the  amount  of  the  target 

species  landed,  except  that  the  amount  of  spiny  dogfish  landed 

may  exceed  the  amount  of  target  species  landed.  Spiny  dogfish 

are  limited  by  the  300  lb/trip  overall  groundfish  limit.  The  daily 

trip  limits  for  sablefish  coastwide  and  thornyheads  south  of  Pt. 

Conception  and  the  overall  groundfish  "per  trip"  limit  may  not  be 

multiplied  by  the  number  of  days  of  the  trip.  Vessels 

participating  in  the  California  halibut  fishery  south  of  38''57'30"  N. 

lat.  are  allowed  to  (1 )  land  up  to  100  lb/day  of  groundfish  without 

the  ratio  requirement,  provided  that  at  least  one  California  halibut 

is  landed  and  (2)  land  up  to  3,000  lb/month  of  flatfish,  no  more 

than  300  lb  of  which  may  be  species  other  than  Pacific 
sanddabs,  sand  sole,  starry  flounder,  rock  sole,  curlfin  sole,  or 
California  scorpionfish  (California  scorpionfish  is  also  subject 
to  the  trip  limits  and  closures  in  line  25.)    . 
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Table  5  (South)  confined 

V  "South-  means  40°10-  N.  lat.  to  the  US-Mexico  border  40°10-  N.  lat.  is  about  20  nm  south  of  Cape  Mendocino  CA. 

^towtail  rockfish  is  included  in  the  trip  limits  for  minor  shelf  rockfish  and  POP  is  included  in  the  trip  limits  for  m.'nor  slope 

L"2!;jt"r?ifmits"^"'  "'  "'^''  "' ""  ^'^  '^•'°'  "'^^  ^^ '"  ^^^  ^^"^  '  ^  '^^  '^-  --"-Sement  measures. 
4/  The  size  limif  for  lingcod  is  24  inches  (61  cm)  total  length. 

SeS'^.t  1^""  ^' "  *'  '^'^'^  *°  '^"^  ^"^  '^'"'  ''°'^"  "^  '^  ^^  designated  species  in  the  time  or  area  indicated. 

6K)ther  fish  are  defined  at  50  CFR  660.302.  as  those  groundfish  species  or  species  groups  for  which  there  «  no  trip  limit  s«e 
limit,  quota,  or  harvest  guideline.  "     "^  "  «"'h»"hi.  si^e 

7/  The  "RDckfish  Conservation  Area"  is  a  gear  and/or  sector  specific  closed  area  generally  described  by  depth  contours  but 
specifically  defined  by  lat./long.  coordinates  set  out  at  IV.  A.(19Ke).  that  may  vary  seasorially. 

8/  During  July-August,  between  a  line  drawn  due  south  from  Point  Fermin  (33°  42'  30"  N  lat  •  1 18°  17"  30"  W  kxia  ^  and  a  lirv. 
drawn  due  w^t  fromthe  Newport  South  Jetty  (33'  35'  3r  N  lat.;  117°  52'  50"  W.  long..)  vessels  fishing  for  aH  federal  grour^ish 

a^^m^U^  5?  IrT^  "^'  ""^  '°°'*'""^  '"^"  "^^  ^"^  ^'^  ^^'  "^^  °^'^  '"^  ^^^ '°  ^  bourSry  ll^ 

To  convert  pounds  to  kilograms,  divide  by  2.20462.  the  numiaer  of  pounds  In  one  kilogram. 


BtLLING  CODE  3510-22-C 


ification 


These  actions  are  authorized  by  the 
Pacific  Coast  groundfish  FMP  and  its 
implementing  regulations,  and  are  based 
on  the  most  recent  data  available.  The 
aggregate  data  upon  which  these  actions 
are  based  are  available  for  public 
inspection  at  the  Office  of  the 
Administrator,  Northwest  Region. 
NMFS,  (see  ADDRESSES)  during  business 
hours. 

I  The  Assistant  Administrator  for 
Fisheries  (AA).  NMFS,  finds  good  cause 
to  waive  the  requirement  to  provide 
prior  notice  and  opportunity  for  public 
comment  on  this  action  pursuant  to  5 
U.S.C.  553(b)(B),  because  providing 
prior  notice  and  opportimity  for 
comment  would  be  impracticable.  It 
would  be  impracticable  because  the 
cumulative  trip  limit  period  for  the 
Pacific  Coast  groundfish  fishery  begins 
July  1,  2003,  and  affording  prior  notice 
and  opportimity  for  public  comment 
would  impede  the  Agency's  function  of 
managing  fisheries  to  approach  without 
exceeding  the  OYs  for  federally 
managed  species.  The  trip  limit 
adjustments  in  this  document  include 
both  increases  and  decreases  from 


previously  scheduled  trip  limits,  along 
with  simultaneous  shifts  in  the  closed 
areas,  or  RCAs.  Trip  limit  decreases 
must  be  implemented  in  a  timely 
manner  to  protect  overfished  groundfish 
species  and  slow  the  harvest  of  other 
groundfish  species,  thereby,  ensuring 
harvesting  opportunities  throughout  the 
remainder  of  the  yeai-.  Additionally,  trip 
limit  increases  and  shifts  to  the  RCA  are 
intended  to  allow  harvest  opportunity 
for  fisheries  targeting  more  abundant 
groundfish  stocks  with  little  or  no 
impact  on  overfished  stocks.  Because 
the  Pacific  Coast  groundfish  fishery  is 
managed  by  trip  limits  and  area 
closures,  most  of  which  are  based  on  a 
2  month  cumulative  period  (January- 
February,  March-April,  May-June,  July- 
August,  September-October,  November- 
December),  these  actions:  should  be 
implemented  by  the  beginning  of  the 
next  ciunulative  trip  limit  period  (July 
1,  2003)  otherwise,  for  species  for  which 
the  trip  limits  are  being  reduced,  fishers 
may  be  able  to  take  the  entire  two- 
month  cumulative  limit  before  the  new 
lower  limits  are  in  place,  thereby 
eliminating  the  conservation  benefit 
anticipated  from  the  lower  trip  limits  in 
July  and  August.  The  increases  to  trip 
limits  and  reductions  to  the  RCA  in  this 
inseason  action  allow  fishers  to  access 


groundfish  allocations  without 
exceeding  the  OY  for  those  species  or 
the  OYs  of  overfished  or  depleted  stocks 
and  delaying  the  increase  could  prevent 
the  industry  from  obtaining  the 
intended  benefit  of  increased  harvest 
opportunity.  In  addition,  the  affected 
pubfic  had  the  opportunity  to  comment 
on  these  actions  at  the  June  16  20,  2003, 
Pacific  Council  meeting.  For  these 
reasons,  good  cause  also  exists  to  waive 
the  30  day  delay  in  effectiveness 
requirement  under  5  U.S.C.  553  (d)(3). 
In  addition,  the  increased  trip  limits  and 
reduced  RCAs  relieve  restrictions  by 
providing  greater  harvest  opportimities 
than  were  previously  scheduled  for  the 
July  -  August  period  and  thus  they  are 
not  subject  to  a  30  day  delay  in 
effectiveness  under  5  U.S.C.  553(d)(1). 

These  actions  are  taken  imder  the 
authority  of  50  CFR  300.63(a)(3)  and 
660.323(b)(1).  and  are  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  1.  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17058  Filed  7-1-03;  3:46  pm] 
BILUNG  CODE  3510-22-5 
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Proposed  Rules 


Federal  Register 

Vol.  68,  No.  129 
Monday,  July  7,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  119, 121, 135,  and  145 

[Docket  No.  FAA-2003-1508S;  Notice  No. 
03-08] 

RIN  2120-AG75 

Hazardous  Materials  Training 
Requirements;  Extension  of  Comment 
Period 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  extension  of  comment  period. 

SUMMARY:  This  action  extends  the 
comment  period  for  an  NPRM  that  was 
published  on  May  8,  2003.  In  that 
dociunent,  the  FAA  proposed  to  amend 
its  hazardous  materials  (hazmat) 
training  requirements  for  certain  air 
carriers  and  conmiercial  operators  and 
to  require  that  certain  repair  stations 
document  for  the  FAA  that  persons 
"handling  hazmat  for  transportation  have 
been  trained  as  required  by  the 
Department  of  Transportation's 
Hazardous  Materials  Regulations.  This 
extension  is  a  result  of  requests  from  the 
Aeronautical  Repair  Station  Association 
and  the  Air  Transport  Association. 
DATES:  Comments  must  be  received  on 
or  before  September  5,  2003. 
ADDRESSES:  You  may  submit  comments 
(identified  by  docket  number  FAA- 
2003-15085)  by  any  of  the  following 
methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax: 1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 


through  Friday,  except  Federal 
Holidays. 

•  Federal  Rulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

All  submissions  must  include  the 
agency  name  and  docket  number  or 
Regulatory  Identification  Number  (RIN) 
for  this  rulemaking.  For  detailed 
instructions  on  submitting  comments 
and  additional  information  on  the 
rulemaking  process,  see  the  discussion 
of  "Public  Participation"  under  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  discussion  of  "Privacy  Act" 
under  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

For  access  to  the  docket  to  read 
background  dociunents  or  comments 
received,  go  to  http://dms.dot.gov  at  any 
time,  or  to  Room  PL-401  on  the  plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Wilkening,  Hazardous 
Materials  Division,  ASI-300,  Federal 
Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591;  telephone:  (202)  267-9864; 
facsimile  (202)  267-9788. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking. 
The  docket  is  available  for  public 
inspection  before  and  after  the  conunent 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 


the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

Before  acting  on  this  proposal,  we 
will  consider  all  comments  we  receive 
on  or  before  the  closing  date  for 
comments.  We  will  consider  conmients 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  proposal  in  light  of  the 
comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp,  the  date  on  the  postcard  and 
mail  it  to  you. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
statement  in  the  Federal  Register 
piibhshed  on  April  11,  2000  (65  FR 
19477-19478)  or  you  may  visit 
http://dms.dot.gov. 

Background 

On  May  8,  2003,  the  FAA  issued  an 
NPRM  on  "Hazardous  Materials 
Training  Requirements"  (65  FR  24810; 
May  8,  2003).  Conunents  to  that 
document  were  to  be  received  on  or 
before  July  7,  2003. 

By  letters  dated  May  14,  2003,  the 
Aeronautical  Repair  Station  Association 
(ARSA)  and  the  Air  Transport 
Association  (ATA)  requested  that  the 
FAA  extend  the  comment  period  on  the 
NPRM  for  60  days.  ARSA  stated  that, 
considering  the  potential  financial 
burden  and  substantive  impact  of  the 
NPRM,  it  wants  to  conduct  a  survey  of 
its  members  so  that  it  can  provide  ihe 
FAA  with  meaningful  comments.  ATA 
stated  that  it  wants  more  time  to 
adequately  develop  its  comments  on  the 
proposed  changes  to  rules  that  have 
been  in  place  for  over  25  years. 

Extension  of  Comment  Period 

In  accordance  with  §  11.29  (c)  of  title    " 
14,  Code  of  Federal  Regulations,  the 
FAA  has  reviewed  the  requests  from 


ARSA  and  ATA  for  extension  of  the 
comment  period.  These  petitioners  have 
shown  a  substantive  interest  in  the 
proposed  rule  and  good  cause  for  the 
extension.  The  FAA  has  determined  that 
extension  of  the  comment  period  is 
consistent  with  the  public  interest,  and 
that  good  cause  exists  for  taking  this 
action. 

Accordingly,  the  comment  period  is 
expended  until  September  5,  2003. 

Issued  in  Washington,  DC,  on  June  27, 
2003. 

Ross  Hamory, 

Director,  Security  and  Investigations. 

[FR  Doc.  03-17107  Filed  7-2-03;  11:37  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  930 

[Docket  No.  030604145-3145-01] 

RIN  0648-AR16 

Coastai  Zone  Management  Act  Federal 
Consistency  Regulations 

agency:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 

action:  Extension  of  public  comment 
period. 

SUMMARY:  On  June  11,  2003,  The 
National  Oceanic  and  Atmospheric 
Administtation  (NOAA)  published  a 
proposed  rule  to  revise  the  Federal 
Consistency  regulations  imder  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA).  68  FR  34851-34874  (June  11, 
2003).  The  public  comment  period  was 
to  expire  on  July  11,  2003.  This 
document  extends  the  public  comment 
period  on  the  proposed  rule  for  an 
additional  45  days,  until  August  25, 
2003. 

.  DATES:  Comments  on  the  proposed  rule 
must  be  received  by  August  25,  2003. 
ADDRESSES:  Please  send  comments  as  an 
attachment  to  an  e-mail  in  either 
WordPerfect  or  MSWord,  or  in  the  body 
of  an  e-mail,  to  CZMAFC.  Proposed 
Rule@noaa.gov. 

Written  comments  may  be  sent  to 
David  Kaiser,  Federal  Consistency 
Coordinator,  Coastal  Programs  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOAA,  1305  East- West 
Highway,  11th  Floor,  Silver  Spring,  MD 
20910.  Written  comments  may  also  be 
sent  to  this  address. 


All  comments  received  by  the 
comment  deadline,  this  Federal 
Register  notice,  the  Proposed  rule  as 
published  in  the  Federal  Register,  and 
an  underline-strikeout  version  of  the 
sections  of  the  regulations  proposed  to 
be  revised  are/will  be  posed  at  OCRM's 
Federal  Consistency  Web  page  at:  http:/ 
/coastalmanagement.noaa.gov/czm/ 
federal_consistency.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Kaiser,  Federal  Consistency    . 
Coordinator,  OCRM/NOAA,  301-713- 
3155  ext.  144,  david.kaiser@noaa.gov. 

SUPPLEMENTARY  INFORMATK)N:  On  June 
11,  2003,  The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
published  a  proposed  rule  to  revise  the 
Federal  Consistency  regulations  under 
the  Coastal  Zone  Management  Act  of 
1972  (CZMA),  as  amended,  16  U.S.C. 
1451-1465.  68  FR  34851-34874  (June 
11,  2003).  NOAA's  proposed  rule 
addresses  the  CZMA-related 
recommendations  of  the  Report  of  the 
National  Energy  Policy  Development 
Group  (Energy  Report)  and  seeks  to 
improve  the  Federal  Consistency 
regulations  by  providing  greater  clarity, 
transparency  and  predictability.  The 
public  comment  period  was  to  expire  on 
July  1 1 ,  2003.  During  the  comment 
period,  NOAA  received  requests  from 
nimierous  entities  seeking  an  extension 
of  the  public  comment  period.  Some 
requests  asked  for  a  30-day  extension, 
others  sought  either  a  60-day  or  90-day 
extension.  NOAA  has  considered  all 
comments  regarding  the  length  of  the 
public  comment  period  and  has  decided 
to  extend  the  public  comment  period  on 
the  proposed  rule  for  an  additional  45 
days.  The  deadline  for  the  public  to 
submit  comments  on  the  proposed  rule 
now  ends  on  August  25,  2003.  NOAA 
does  not  anticipate  any  additional 
extensions  of  the  public  comment 
period  for  this  proposed  rule. 

Dated:  June  30,  2003. 
lamison  S.  Hawkins, 

Deputy  Assistant  Administrator.  Ocean 

Services  and  Coastal  Zone  Management, 

National  Oceanic  and  Atmospheric 

Administration. 

(FR  Doc.  03-17033  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  . 

18  CFR  Part  284 
[Docket  No.  RM03-1 0-000] 

Amendments  to  Blanket  Sales 
Certificates 

June  26,  2003. 

^AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
proposing  to  amend  the  blanket 
certificates  for  unbundled  gas  sales 
services  held  by  interstate  natural  gas 
pipelines  and  the  blanket  marketing 
certificates  held  by  persons  making 
sales  for  resale  of  gas  at  negotiated  rates 
in  interstate  commerce  to  require  that 
pipelines  and  all  sellers  for  resale 
adhere  to  a  code  of  conduct  with  respect 
to  gas  sales.  The  purpose  of  the 
proposed  revisions  is  to  ensure  the 
integrity  of  the  gas  sales  market  that 
remains  within  the  Commission's 
jurisdiction.  The  notice  of  proposed 
rulemaking  (NOPR)  is  another  part  of 
the  Commission's  continuing  effort  to 
restore  confidence  in  the  nation's  energy 
markets. 

DATES:  Comments  are  due  August  6, 
2003. 

ADDRESSES:  Comments  may  be  filed 
electronically  via  the  eFiling  link  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  Commenters  unable  to 
file  comments  electronically  must  send 
an  original  and  14  copies  of  their 
comments  to:  Federal  Energy  Regulatory 
Commission,  Office  of  the  Secretary, 
888  First  Street  NE.,  Washington,  DC 
20426.  Refer  to  the  Comment 
Procedures  section  of  the  preamble  for 
additional  information  on  how  to  file 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Faerberg,  Office  of  the  General 
Coimsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502-8275, 
david.faerberg@ferc.gov; 

Horatio  Cipkus,  Office  of  Markets. 
Tariffs  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  502-8927, 
horatio.cipkus@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

Before  Commissioners:  Pat  Wood,  III, 

Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell. 
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I.  Introduction 

1.  The  Federal  Energy  Regulatory 
Commission  (Commission)  is  proposing 
to  amend  the  blanket  certificates  for 
unbundled  gas  sales  services  held  by 
interstate  natural  gas  pipelines  and  the 
blanket  marketing  certificates  held  by 
persons  making  sales  for  resale  of  gas  at 
negotiated  rates  in  interstate  commerce 
to  require  that  pipelines  and  all  sellers 
for  resale  adhere  to  a  code  of  conduct 
with  respect  to  gas  sales.  The  purpose 
of  the  proposed  revisions  is  to  ensure 
the  integrity  of  the  gas  sales  market  that 
remains  within  the  Commission's 
jurisdiction.  This  notice  of  proposed 

,  rulemaking  (NOPR)  is  another  part  of 
the  Commission's  continuing  effort  to 
restore  confidence  in  the  nation's  energy 
markets.  Contemporaneously  with  this 
NOPR,  the  Commission  is  also  issuing 
an  order  proposing  to  require  sellers  of 
electricity  at  market-based  rates  to 
adhere  to  certain  behavioral  rules  when 
making  sales  of  electricity. 

n.  Background  <     * 

2.  A  decade  ago,  as  a  result  of  changes 
in  the  natural  gas  industry. 
Congressional  legislation  and  various 
Commission  rulemaking  proceedings 
restructuring  the  gas  industry,  the 
Commission  issued  blanket  certificates 
to  allow  pipelines  and  other  persons 
selling  natural  gas  to  make  sales  for 
resale  of  natural  gas  at  market-based  or 
negotiated  rates.  These  certificates  were 
granted  in  two  final  rules  issued  by  the 
Commission:  Order  No.  636 '  and  Order 
No.  547.2 

3.  In  Order  No.  636,  the  Commission 
required  all  pipelines  that  provide  open- 
access  transportation  to  offer  their  sales 
services  on  an  unbundled  basis.  To  this 
end,  the  Commission  issued  to  pipelines 
holding  a  blanket  transportation 
certificate  under  subpart  G  of  part  284 
of  the  Commission's  regulations,  or 
performing  transportation  under  subpart 
B,  a  blanket  certificate  authorizing  firm 
and  interruptible  sales  for  resale.  ^  The 


'  Order  No.  636,  Pipeline  Service  Obligations  and 
Revisions  to  Regulations  Governing  Self- 
Implementing  Transportation  Under  part  284  of  the 
Commission's  regulations,  and  Regulation  of 
Natural  Gas  Pipelines  After  Partial  Wellhead 
Decontrol,  FERC.  Stats.  &  Regs.  1 30.939  (1992), 
order  on  reh  g.  Order  No.  636-A.  FERC.  Stats.  & 
Regs.  1  30,950  (1992),  order  on  reh  g.  Order  No. 
636-B,  61  FERC.  161.272  (1992).  aff'd  in  part,  rev'd 
in  part.  United  Distribution.  Cos.  v.  FERC.  88  F.3d 
1105  (DC  Cir.  1996),  cert,  denied.  137  L.  Ed.  2d  845, 
117  S.  Ct.  1723. 117  S.  Ct.  1724  (1997),  on  remand. 
Order  No.  636-C,  78  FERC.  161.186  (1997),  order 
on  reh'g.  Order  No.  636-D,  83  FERC  1 61,210 
(1998). 

^Regulations  Governing  Blanket  Marketer  Sales 
Certificates,  FERC  Stats.  &  Regs.  1 30.957  (1992), 
order  on  reh  g  and  clarification.  62  FERC  1 61 ,239 
(1993). 

'  18  CFR  284.281-287  (2002).  " 


Commission  required  that  all  firm  and 
interruptible  sales  services  be  provided 
as  unbimdled  services  under  the  blanket 
sales  certificate.  The  Commission  found 
that  this  form  of  regulation  would 
enable  the  pipelines  to  compete  directly 
with  other  gas  sellers  on  the  same  terms 
at  prices  determined  in  a  competitive 
market.  The  unbundled  sales  services 
were  also  afforded  pregranted 
abandonment. 

4.  In  Order  No.  636,  the  Commission 
authorized  pipelines  to  make 
unbundled  sales  at  market-based  rates 
because  it  concluded  that,  after 
unbundling,  sellers  of  short-term  or 
long-term  firm  gas  supplies  (whether 
they  be  pipelines  or  other  sellers)  will 
not  have  market  power  over  the  sale  of 
natural  gas.  The  Commission's 
determination  was  also  based  on 
Congress'  express  finding  that  a 
competitive  market  exists  for  gas  at  the 
wellhead  and  in  the  field.  The 
Commission  indicated  that  it  was 
instituting  light-handed  regulation, 
relying  upon  market  forces  at  the 
wellhead  or  in  the  field  to  constrain 
unbundled  pipeline  sales  for  resale  gas 
prices  within  the  Natural  Gas  Act's  "just 
and  reasonable"  standard.  In  addition, 
the  requirement  that  pipelines  provide 
open  access  transportation  from  the 
wellhead  to  the  market  also  permitted 
the  Commission  to  exercise  light- 
handed  regulation  over  jurisdictional 
gas  sales.  Finally,  the  Commission 
stated  that  it  would  be  regulating  the 
pipeline  sales  in  the  same  manner  as  it 
had  done  for  sales  for  resale  by 
marketers. 

5.  The  Commission  also  determined 
that  a  pipeline  as  a  gas  merchant  would 
be  the  functional  equivalent  of  a 
pipeline's  marketing  affiliate.  The 
Commission  concluded  that  Order  No. 
497's'»  standards  of  conduct  would 
apply  to  the  relationship  between  the 


*  Inquiry  Into  Alleged  Anticompetitive  Practices 
Related  to  Marketing  Affiliates  of  Interstate 
Pipelines.  Order  No.  497.  53  FR  22139  (June  14, 
1988).  FERC  Statutes  and  Regulations,  Regulation 
Preambles  1986-1990  1  30,820  (1988),  order  on 
rehearing.  Order  No.  497-A  .  54  FR  52781  (Dec.  22, 
1989).  FERC  Statutes  and  Regulations.  Regulation 
Preambles  198&-1990  1 30.868  (1989),  order 
extending  sunset  date.  Order  No.  497-B,  55  FR 
53291  (Dec.  28.  1990),  FERC  Statutes  and 
Regulations.  Regulation  Preambles  1986-1990 
1 30.908  (1990).  order  extending  sunset  date  and 
amending  final  rule.  Order  No.  497-C,  57  FR  9  (Jan. 
2,  1992),  FERC  Statutes  and  Regulations  1 30,934 
(1991),  reh'g  denied.  57  FR  5815,  58  FERC  161,139 
(1992),  affd  in  part  and  remanded  in  part.  Tenneco 
Gas  v.  Federal  Energy  Regulatory  Commission,  969 
F.2d  1187  (DC  Cir.  1992),  order  on  remand.  Order 
No.  497-D,  57  FR  58978  (Dec.  14,  1992),  FERC 
Statutes  and  Regulations  1 30,958  (1992),  order  on 
reh'g  and  extending  sunset  date.  Order  No.  497-E, 
59  FR  243  (Jan.  4. 1994),  FERC  Statutes  and 
Regulations  1 30.987  (Dec.  23. 1994),  order  on  reh  'g. 
Order  No.  497-F,  59  FR  15336  (Apr.  1,  1994),  66 
FERC  161.347  (1994). 


pipeline  transportation  function  and  its 
merchant  function.  Accordingly,  the 
regulations  issuing  pipelines  blanket 
sales  certificates  included  standards  of 
conduct  and  reporting  requirements. 
The  purpose  of  imposing  Order  No. 
497's  requirements  was  to  ensure  that  ° 
the  pipeline  did  not  favor  itself  as  a 
merchant  over  other  gas  suppliers  in 
performing  its  transportation  fimction. 

6.  In  Order  No.  547,  as  part  of  the 
industry  restructuring  begun  by  Order 
No.  636,  the  Commission  issued  blanket 
certificates  to  all  persons  who  are  not 
interstate  pipelines  authorizing  them  to 
make  jurisdictional  gas  sales  for  resale 
at  negotiated  rates  with  pregranted 
abandonment.5  The  blanket  certificates 
were  issued  by  operation  of  the  rule 
itself  and  there  was  no  requirement  for 
persons  to  file  applications  seeking  such 
authorization.  The  Commission 
determined  diat  the  competitive  gas 
commodity  market  would  lead  all  gas 
suppliers  to  cheuge  rates  that  are 
sensitive  to  the  gas  sales  market  and 
cognizant  of  the  variety  of  options 
available  to  gas  purchasers.  The 
Commission  further  stated  that,  in  a 
competitive  market,  the  basis  for  the 
rate  to  be  negotiated  between  a  willing 
buyer  and  seller  is  a  commercial,  not 
regulatory,  matter.  The  requirement  that 
pipelines  provide  open  access 
transportation  from  the  wellhead  to  the 
market  also  permitted  the  Commission 
to  exercise  light-handed  regulation  over 
jurisdictional  gas  sales.  The 
Commission  also  determined  that 
marketing  certificates  issued  by  the  final 
rule  are  of  a  limited  jurisdiction.  The 
Commission  held  that  the  holders  of 
marketing  certificates  are  not  subject  to 
any  other  regulation  under  the  Natural 
Gas  Act  jurisdiction  of  the  Commission 
by  virtue  of  transactions  under  the 
certificates. 

in.  Events  in  Western  Energy  Markets 
in  2000 

7.  In  March  2003,  in  Docket  No. 
PA02-2-O00,  the  Commission  Staff 
concluded  its  Fact  Finding  Investigation 
of  Potential  Manipulation  of  Electric 
and  Gas  Prices  and  issued  a  Final 
Report  on  Price  Manipulation  in 
Western  Markets  (Final  Report).  A  key 
conclusion  of  the  Final  Report  is  that 
markets  for  natiu^  gas  and  electricity  in 
California  are  inextricably  linked,  and 
that  dysfunctions  in  each  fed  off  one 
another  during  the  California  energy 
crisis.  Staff  found  that  spot  gas  prices 
rose  to  extraordinary  levels,  facilitating 
the  imprecedented  price  increase  in  the 
electricity  market.  The  Final  Report 
foimd  that  dysfunctions  in  the  natural 


5 18  CFR  284.401-402  (2002). 
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gas  market  appear  to  stem,  at  least  in 
part,  from  efforts  to  manipulate  price 
indices  compiled  by  trade  publications. 
The  Final  Report  stated  that  reporting  of 
false  data  and  wash  trading  are 
examples  of  efforts  to  manipulate 
published  price  indices. 
,  8.  While  the  Final  Report  contained 
numerous  recommendations  which  will 
liot  be  discussed  here,  the  Staff  did 
recommend  that  §§284.284  and  284.402 
df  the  Commission's  regulations  be 
amended  to  provide  explicit  guidelines 
or  prohibitions  for  trading  natural  gas 
under  Commission  blanket  certificates. 
The  specific  recommendations  include: 
(1)  Conditioning  natural  gas  companies' 
blanket  certificates  on  providing 
accxuate  and  honest  information  to 
entities  that  publish  price  indices;  (2) 
conditioning  blanket  certificates  on 
retaining  all  relevant  data  for  three  years 
for  reconstruction  of  price  indices;  (3) 
establishing  rules  banning  any  form  of 
prearranged  wash  trading;  and  (4) 
prohibiting  the  reporting  of  trades 
between  affiliates  to  industry  indices. 

IV.  The  Commission's  Proposal 

A  Introduction 

9.  Over  the  past  decade,  the 
cdmbination  of  wellhead  decontrol 
mandated  by  Congress,  open  access 
transportation  and  the  imbundling  of 
pipeline  gas  sales  from  transportation 
increased  efficiency  and  competition 
both  in  the  gas  commodity  market  and 
the  transportation  market.  The 
Commission's  open  access  and 
unbundling  initiatives  were 
supplemented  by  the  actions  of  state 
regulators  who  also  saw  the  need  to 
begin  to  open  local  distribution 
company  (LDC)  systems  by  allowing 
large  industrial  and  commercial 
customers  to  purchase  their  own  gas 
and  transport  that  gas  both  on  the 
interstate  pipeline  and  on  the  LDC's 
facilities.  As  a  residt  of  the  Commission 
and  state  open  access  and  unbundling 
efforts,  more  efficient  and  competitive 
markets  developed  that  would  reduce 
overall  gas  prices  to  customers. 

10.  The  Commission's  NGA  , 

jurisdiction  to  regulate  the  prices 
charged  by  sellers  of  natural  gas  has 
been  substantially  narrowed  by  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  Congress'  subsequent  enactment  of 
the  Natural  Gas  Wellhead  Decontrol  Act 
of  1989.  The  end  resuU  of  these 
statutory  provisions  is  that  the  only 
sales  of  natiual  gas  that  the  Commission 
currently  has  jurisdiction  to  regulate  are 
sales  for  resale  of  domestic  gas  by 
pipelines,  local  distribution  companies 
(LDCs),  or  their  affiliates  so  long  as  they 


do  not  produce  the  gas  that  they  sell.^ 
The  Commission  believes  that  reliance 
on  competition  for  gas  sales  within  its 
jurisdiction  has  been  successful.  It  has 
been  shown  that  the  wellhead 
deregulation  and  reliance  on 
competition  in  the  natural  gas  industry 
has  provided  substantial  economic 
benefits,  including  among  other  things, 
"[IJower  national  energy  costs  to 
consumers  by  over  $600  billion  as 
compared  to  continuation  of  tight 
regulations."  ^  However,  the 
Commission  believes  that,  in  light  of 
Staffs  determinations  in  the  Final 
Report,  it  is  the  Commission's 
responsibility  to  ensure  the  integrity  of- 
the  gas  sales  market  that  remains  within 
the  Commission's  jiuisdiction. 
Accordingly,  pursuant  to  the 
Commission's  authority  under  section  7 
of  the  Natiual  Gas  Act,  the  Commission 
proposes  to  revise  §284.288  of  its 
regulations,  which  is  currently  reserved, 
to  require  that  pipelines  providing 
unbxmdled  sales  service  adhere  to  a 
code  of  conduct  when  making  gas  sales. 
The  Commission  also  proposes  to  add  a 
new  §284.403  to  part  284,  subpart  L  to 
require  persons  holding  blanket 
marketing  certificates  under  §284.402  to 
adhere  to  a  code  of  conduct  when 
making  gas  sales.'' 

B.  Proposed  Code  of  Conduct 
11.  As  a  general  matter,  the 
Commission  will  prohibit  pipelines 
making  unbundled  gas  sales  and 
persons  making  sales  for  resale  in 
interstate  commerce  from  engaging  in 
actions  or  transactions  without  a 
legitimate  business  purpose  that 
manipulate  or  attempt  to  manipulate 
market  prices,  market  conditions,  or 
market  rules  for  natural  gas  or  that 
result  in  prices  tliat  do  not  reflect  the 
legitimate  forces  of  supply  and  demand. 
The  prohibited  actions  or  transactions 
include  but  are  not  limited  to  pre- 
arranged offsetting  trades  of  the  same 
product  among  the  same  parties,  which 
involve  no  economic  risk,  and  no  net 
change  in  beneficial  ownership 
(sometimes  called  "wash  trades")  and 
collusion  with  another  party  for  the 
piupose  of  creating  market  prices  at 


"  See,  Reporting  of  Natural  Gas  Sales  to  the 
California  Market,  96  FERC  1 61,119  at  61,463. 
reh  -g,  97  FERC  1 61 ,029  (2001),  and  San  Diego  Gas 
and  Electric  Company,  et  al.  101  FERC  1 61,161  at 
P  10  (2002). 

'Center  for  the  Advancement  of  Energy  Markets. 
California  Here  We  Come:  The  Lessons  Learned 
from  Natural  Gas  Deregulation  by  Dr.  Rodney 
Lemon  (August  2001). 

"Section  284.5  of  the  Commission's  regulations 
also  states  that  "(tlhe  Commission  may 
prospectively,  by  rule  or  order,  impose  such  further 
terms  and  conditions  as  it  deems  appropriate  on 
transactions  authorized  by  this  part." 


levels  differing  from  those  set  by  market 
forces.  The  Commission  considers  a 
legitimate  business  purpose  to  be  an 
action  consistent  with  appropriate 
behavior  in  a  competitive  market  which 
is  taken  to  further  a  firm's  business 
objectives  without  engaging  in 
manipulative,  illegal,  or  otherwise  anti- 
competitive acts.  Engaging  in 
manipulation,  for  example,  in  order  to 
maximize  profits  is  not  a  legitimate 
business  purpose. 

12.  The  Final  Report  found  that  wash 
trading  adversely  affected  the  California 
energy  markets.  A  wash  trade  is  a 
prearranged  pair  of  trades  of  the  same 
product  between  the  same  parties  or  an 
affiliate  of  a  party,  involving  no 
economic  risk  and  no  net  change  in 
beneficial  ownership  between  the 
parties  or  any  affiliate.  Such 
transactions  do  not  appear  to  Serve  any" 
legitimate  business  purpose.  The  Staff 
found  that  wash  trading  damages  the 
integrity  of  the  market  because  it  can, 
among  other  things,  create  false 
liquidity,  send  false  price  signals, 
increase  trading  revenue  figures,  and 
adversely  affect  index  prices  reported 
for  a  market. 

13.  The  Commission  will  require  that 
blanket  sales  certificate  holders  provide 
complete,  accurate  and  factual 
information  when  reporting  transactions 
to  publishers  of  gas  price  indices.  The 
blanket  sales  certificate  holder  must 
notify  the  Commission  of  whether  it 
engages  in  such  reporting.  The  basis  for 
this  condition  is  the  Find  Report's 
finding  that  the  process  for  reporting 
natural  gas  prices  indices  was 
fundamentally  flawed.  Staff  found  that 
gas  traders  had  the  ability  and  incentive 
to  manipulate  published  prices  because 
natural  gas  was  the  fuel  input  for 
generators  that  set  the  price  for 
electricity  in  California.  Further,  the 
Commission  could  not  independently 
verify  price  indices  and  there  did  not 
appear  to  be  a  systematic,  reliable 
verification  process  employed  by 
publishers  of  natiu^  gas  price  indices. 
The  Commission  finds  that  accurate 
price  indices  are  necessary  in  order  to 
have  a  properly  functioning  competitive 
gas  market. 

14.  In  addition,  the  Commission  is 
considering  various  options  for 
addressing  concerns  regarding  the  ' 

validity  of  price  indices.  On  April  24, 
2002,  we  convened  a  public  conference 
in  Docket  No.  AD03-7-000,  together 
with  the  Commodity  Futures  Trading 
Commission  (CFTC),  to  consider  natural 
gas  price  formation  issues,  including  the 
development  of  alternative  index 
formation  models.  At  that  conference 
and  from  comments  submitted 
thereafter,  we  have  received  valuable 
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input  helping  us  refine  the  options 
available.  We  are  hopeful  that  the 
process  begun  on  April  24th  will  lead  to 
a  solution.  To  that  end,  we  have 
conducted  a  follow-up  conference,  also 
with  CFTC  participation,  for  both 
natural  gas  and  electricity  indices  at 
which  we  further  explored  the  options 
presented  and  attempted  to  move 
toward  a  consensus  solution. 

15.  While  we  have  indicated  herein 
that  we  are  considering  requiring 
jurisdictional  entities  to  report 
transactions  to  an  entity  responsible  for 
index  creation,  we  note  that  our  efforts 
toward  resolution  of  this  issue  will  be 
in  Docket  No.  AD03-7-000.  Proposed 
284.288(a)(1)  and  284.403(a)(1)  state 
that  pipelines  and  blanket  marketing 
certificate  holders  will  be  required  to 
adhere  to  other  standards  or 
requirements  as  the  Commission  may 
order.  Based  upon  our  review  of  the 
record  developed  in  Docket  No.  AD03- 
7-000,  we  may  issue  such  an  order  to 
be  implemented  at  the  same  time  as  the 
rules  set  forth  herein. 

16.  The  Commission  will  require 
blanket  sales  certificate  holders  to  retain 
all  relevant  data  for  three  years  for 
reconstruction  of  price  indices.  This 
condition  is  also  related  to  the  Staffs 
findings  that  natural  gas  price  indices 
were  manipulated.  During  its 
investigation  Staff  found  that  there  were 
significant  barriers  to  the  verification  of 
natural  gas  price  indices  due,  in  large 
part,  to  the  fact  that  many  gas  traders 
did  not  retain  business  records  of  their 
transactions  for  any  significant  length  of 
time.  Requiring  pipelines  and  other 
jurisdictional  gas  sellers  to  maintain 
such  records  should  promote 
transparent  markets  and  either  reduce  or 
eliminate  manipulation  of  gas  price 
indices. 

17.  The  Commission  will  also  prohibit 
blanket  sales  certificate  holders  from 
reporting  any  transactions  between 
affiliates  to  industry  indices.  The  Final 
Report  determined,  as  with  wash  trades, 
that  there  are  certain  types  of 
transactions  between  affiliates  that  do 
not  appear  to  have  any  legitimate 
business  purpose.  For  example,  the 
Final  Report  identified  certain 
transactions  between  Enron  affiliates 
that  were  completed  at  prices  different 
from  the  true  market  and  involved  no 


net  gain  or  loss  to  Enron  as  a  whole. 
Staff  found  that  transactions  between 
affiliates  were  designed  to  give  the 
impression  of  volatility  or  to  affect 
average  prices  reported  through  market 
indices.  Arms  length  transactions,  on 
the  other  hand,  provide  useful  price 
information  to  the  broader  market  and 
provide  a  firm  foundation  for  buyers 
and  sellers. 

C.  Jurisdictional  and  Procedural  Issues 

18.  The  Commission  is  concerned 
with  the  effect  of  the  proposed 
regulations  on  the  natural  gas  market. 
Since  the  Commission's  NGA 
jurisdiction  to  regulate  the  prices 
charged  by  sellers  of  naturaJ  gas  has 
been  substantially  narrowed,  the 
Commission  seeks  comment  on  whether 
application  of  the  code  of  conduct  to 
only  part  of  the  natural  gas  market  will 
have  any  adverse  effects  on  the  natural 
gas  market.  For  example,  could 
jiu-isdictional  sellers  of  natural  gas 
restructure  their  businesses  so  as  to 
avoid  adherence  to  the  code  of  conduct, 
could  blanket  certificate  holders  face  a 
competitive  disadvantage  due  to 
compliance  with  the  code  of  conduct,  or 
could  there  be  any  negative  impact  on 
natural  gas  prices? 

19.  Sections  284.288(b)  and 
284.403(b)  require  that  pipelines  and 
blanket  marketing  certificate  holders 
notify  the  Commission  whether  or  not 
they  engage  in  reporting  transactions  to 
publishers  of  gas  indices.  In  order  to 
comply  with  this  requirement,  pipelines 
and  blanket  marketing  certificate 
holders  must  submit  a  filing  with  the 
Commission  within  30  days  after  the 
effective  date  of  the  rule  indicating 
whether  or  not  they  are  engaging  in 
such  reporting.  Any  person  who  does 
not  submit  a  filing  with  the  Commission 
and  continues  to  make  gas  sales  would 
be  making  them  without  Commission 
authority  and  woidd  be  subject  to  the 
Commission  taking  remedial  action. 

D.  Remedies 

20.  The  Commission  proposes  that 
violation  of  the  code  of  conduct  may 
result  in  the  disgorgement  of  imjust 
profits,  suspension  or  revocation  of  the 
blanket  sales  certificate  or  other 
appropriate  non-monetary  remedies. 
The  Commission  seeks  conmient  on  this 
issue. 


21.  The  Commission  also  proposes  a 
time  limit  in  which  a  person  may  file  a 
complaint  against  a  blanket  sales 
certificate  holder  for  violation  of  the 
code  of  conduct.  A  person  will  be 
required  to  file  a  complaint  against  the 
certificate  holder  no  later  than  60  days 
after  the  end  of  the  calendar  quarter  in 
which  the  alleged  violation  occurred, 
unless  that  person  could  not  have 
known  of  the  alleged  violation,  in  which 
case  the  60-day  time  limit  will  run  from 
the  discovery  of  the  alleged  violation. 
The  Commission  believes  this  properly 
balances  the  interests  of  persons  who 
may  have  been  adversely  affected  by 
violations  of  the  code  of  conduct  against 
the  needs  of  blanket  sales  certificate 
holders  for  finality  in  their  gas  sales 
transactions.  The  60-day  time  limit 
would  not  apply  to  any  action  or 
investigation  initiated  by  the 
Commission  or  its  Staff.  ^ 

V.  Information  Collection  Statement 

22.  The  proposed  rule  would  require 
jurisdictional  gas  sellers  to  retain  certain 
records  for  three  years  and  also  require 
them  to  notify  the  Commission  whether 
or  not  they  engage  in  the  reporting  of 
natural  gas  sales  transactions  to 
publishers  of  gas  indices.  The  collection 
of  information  contained  in  this 
proposed  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995.^  OMB's  regulations  require 
OMB  to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.^"  The  Commission 
identifies  the  information  provided  for 
under  this  rule  as  FERC-549. 

23.  Comments  are  solicited  on  the 
need  for  this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The  burden 
estimates  for  complying  with  this 
proposed  rule  are  as  follows: 


8  44  U.S.C  3507(d). 
>0  5CFR  1320.11. 
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Data  collection 


PERC-549: 

(Reporting)  

(Recordkeeping) 

"  !     Totals  


Number  of 
respondents 


222 
222 


Number  of 
responses 


222 
222 


Hours  per 
response 


Total  annual 
hours 


222 


1  otal  annual  hours  for  (^Uection 
I    (reporting  +  recordkeeping)  =  666. 
Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
cost  to  comply  with  these  requirements. 
It  has  projected  the  average  annualized 
cost  of  all  respondents  to  be: 
Annualized  Capital  Startup  Costs:  666  + 

2080  X  $117,041  =$37,475. 
This  is  a  one  time  cost  for  the 
implementation  of  the  proposed 
r^uirements. 

I  24.  OMB's  regulations  require  it  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  Commission  is  submitting 
notification  of  this  proposed  rule  to 
OMB. 

Title:  FERC-549,  Gas  Pipeline  Rates: 
hfatm-al  Gas  Policy  Act,  Section  311 
Transactions. 
Action:  Proposed  Data  Collection. 
OMB  Control  No.  1902-0086. 
25.  Respondents  will  not  be  penalized 
for  failure  to  respond  to  the  collection 
of  information  imless  the  collection  of 
information  displays  a  valid  OMB 
control  niunber  or  the  Commission  has 
provided  justification  as  to  why  the 
control  number  should  not  be 
displayed. 

iRespondents:  Businesses  or  other  for 
pfofit. 
Frequency  of  Responses:  On  occasion. 
Necessity  of  Information:  The 
pioposed  rule  would  revise  the  ■ 
Commission's  regulations  to  require  that 
pipelines  who  provide  unbundled  sales 
service  or  persons  holding  blanket 
marketing  certificates  adhere  to  a  code 
of  conduct  when  making  gas  sales.  In 
addition,  the  Commission  will  require 
blanket  sales  certificate  holders  to 
maintain  certain  data  for  a  period  of 
three  years.  The  addition  of  the  codes  of 
conduct,  retention  of  data  and  standards 
for  accuracy  are  efforts  by  the 
Commission  to  ensiu-e  the  integrity  of 
the  natural  gas  market  that  remains 
within  its  jiu-isdiction. 

Internal  review:  The  Commission  has 
reviewed  the  requirements  pertaining  to 
blanket  sales  certificates  and  has 
determined  the  proposed  revisions  are 
necessary  to  ensiu^  the  integrity  of  the 
gas  sales  market  that  remains  within  its 
jurisdiction.  These  requirements 
conform  to  the  Commission's  plan  for 
efficient  information  collection, 


communication,  and  management' 
within  the  natiual  gas  industry.  The 
Commission  has  assiu^  itself,  by 
means  of  internal  review,  that  there  is 
specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

26.  Interested  persons  may  obtain 
information  on  the  information 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426  (Attention: 
Michael  Miller,  Office  of  the  Executive 
Director,  Phone  (202)  502-8415,  fax: 
(202)  273-0873,  e-mail: 
michael.millei%ferc.gov.] 

27.  For  submitting  comments 
concerning  the  collection  of 
information(s)  and  the  associated 
burden  estimate{s),  please  send  your 
comments  to  the  contact  listed  above 
and  to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  (Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission, 
phone:  (202)  395-7856,  fax:  (202)  395- 
7285). 

VI.  Environmental  Analysis 

28.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  hiunan 
environment."  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.  12  The  actions  proposed  to 
be  taken  here  fall  within  categorical 
exclusions  in  the  Commission's 
regulations  for  rules  that  are  clarifying, 
corrective,  or  procedural,  for 
information  gathering,  analysis,  and 
dissemination,  and  for  sales,  exchange, 
and  transportation  of  natural  gas  that 
requires  no  construction  of  facilities. '^ 
Therefore,  an  environmental  assessment 


"  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17, 1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  1  30,783  (1987). 

'2  18CFR380.4. 

■^See  18  CFR  380.4(a)(2)(ii),  380.4(a)(5). 
380.4(a)(27). 


is  unnecessary  and  has  not  been 
prepared  in  this  rulemaking. 

Vn.  Regulatory  Flexibility  Act 
Certification 

29.  The  Regulator}'  Flexibility  Act  of 
1980  (RFA) '"  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  is  not 
required  to  make  such  analyses  if  a  rule 
would  not  have  such  an  effect. '^ 

30.  The  Commission  does  not  believe 
that  this  rule  would  have  such  an 
impact  on  small  entities.  Most  of  the 
entities  required  to  comply  with  the 
proposed  regulations  would  be 
pipelines,  LDCs  or  their  affiliates  who 
do  not  meet  the  RFA's  definition  of  a 
small  entity  whether  or  not  they  are 
under  the  Commission's  jurisdiction."* 
It  is  likely  that  any  small  entities  selling 
natiu-al  gas  would  be  making  gas  sales 
that  are  no  longer  subject  to  the 
Commission's  jurisdiction.  Therefore, 
the  Commission  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Vm.  Comment  Procedures 

31.  The  Commission  invites  interested 
persons  to  submit  comments  on  the 
matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 
Comments  are  due  30  days  from 
publication  in  the  Federal  Register. 
Comments  must  refer  to  Docket  No. 
RM03-1 0-000  and  must  include  the 
commenter's  name,  the  organization 
they  represent,  if  applicable,  and  their  - 
address  in  their  comments.  Comments 
may  be  filed  either  in  electronic  or 
paper  format. 

32.  Comments  may  be  filed 
electronically  via  the  eFiling  link  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  The  Commission  accepts 
most  standard  word  processing  formats 
and  commenters  may  attach  additional 
files  with  supporting  information  in 
certain  other  file  formats.  Commenters 
filing  electronically  do  not  need  to  make 


"  5  U.S.C.  601-612. 
»=  5  U.S.C.  605(b). 
"5U.S.C601(3). 
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a  paper  filing.  Commenters  that  are  not 
able  to  file  conunents  electronically 
must  send  an  original  and  14  copies  of 
their  comments  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  888  First  Street  NE., 
Washington,  DC  20426. 

33.  All  comments  will  be  placed  in 
the  Commission's  public  files  and  may 
be  viewed,  printed,  or  downloaded 
remotely  as  described  in  the  Document 
Availability  section  below.  Commenters 
on  this  proposal  are  not  required  to 
serve  copies  of  their  comments  on  other 
commenters. 

IX.  Document  Availability 

34.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  {http://wwwJ'erc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2 A.  Washington,  DC 
20426. 

35.  Fropi  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regulatory  Records 
Information  System  (FERRIS).  The  full 
text  of  this  document  is  available  an 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  and/or 
downloading.  To  access  this  document 
in  FERRIS,  type  the  docket  number 
excluding  the  last  three  digits  of  this 
document  in  the  docket  number  field. 

36.  For  assistance  with  FERRIS,  the 
FERRIS  helpline  can  be  reached  at  1- 
866-208-3676,  TTY  (202)  502-8659, or 
at  FERCOnLineSupport@ferc.gov. 

List  of  Subjects  in  18  CFR  Part  284 

Continental  shelf;  Incorporation  by 
reference;  Natural  gas;  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
Commissioner  Massey  concurred  in  part  with 
a  separate  statement  attached.  Commissioner 
Brownell  concurred  with  a  separate 
statement  attached. 
Magalie  R.  Salas. 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
284,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  follows. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.1331- 
1356. 

2.  Section  284.288  is  added  to  read  as 
follows: 

§  284.288    Code  of  conduct  for  unbundled 
sales  service. 

(a)  A  pipeline  that  provides 
unbundled  natural  gas  sales  service 
under  §  284.284  is  prohibited  from 
engaging  in  actions  or  transactions 
without  a  legitimate  business  purpose 
that  manipulate  or  attempt  to 
manipulate  market  prices,  market 
conditions,  or  market  rules  for  natural 
gas  or  that  result  in  prices  that  do  not 
reflect  the  legitimate  forces  of  supply 
and  demand.  Prohibited  actions  and 
transactions  include  but  are  not  limited 
to: 

(1)  Pre-arranged  offsetting  trades  of 
the  same  product  among  the  same 
parties,  which  involve  no  economic 
risk,  and  no  net  change  in  beneficial 
ownership  (sometimes  called  "wash 
trades");  and 

(2)  Collusion  with  another  party  for 
the  piu-pose  of  creating  market  prices  at 
levels  differing  from  those  set  by  market 
forces. 

(b)  To  the  extent  a  pipeline  that 
provides  unbimdled  natural  gas  sales 
service  under  §  284.284  engages  in 
reporting  of  transactions  to  publishers  of 
gas  price  indices,  the  pipeline  shall 
provide  complete,  accurate  and  factual 
information  to  any  such  publisher.  The 
pipeline  shall  notify  the  Commission  of 
whether  it  engages  in  such  reporting  for 
all  sales.  In  addition,  the  pipeline  shall 
adhere  to  such  other  standards  and 
requirements  for  price  reporting  as  the 
Commission  may  order; 

(c)  A  pipeline  that  provides 
unbundled  natiual  gas  sales  service 
imder  §  284.284  must  retain  all  relevant 
data  and  information  necessary  for  the 
reconstruction  of  price  indices  for  three 
years; 

(d)  A  pipeline  that  provides 
unbundled  natiu'al  gas  sales  service 
under  §  284.284  is  prohibited  from 
reporting  any  natural  gas  sales 
transactions  between  the  pipeline  and 
its  affiliates  to  industry  indices. 

(e)  Violation  of  the  preceding 
paragraphs  may  result  in  disgorgement 
of  unjust  profits,  suspension  or 
revocation  of  a  pipeline's  blanket 
certificate  under  §  284.284  or  other 
appropriate  non-monetary  remedies. 

(f)  Any  person  filing  a  complaint 
against  a  pipeline  for  violation  of 
paragraphs  (a)  through  (d)  of  this  section 
must  do  so  no  later  ^an  60  days  after 
the  end  of  the  calendar  quarter  in  which 
the  alleged  violation  occurred  unless 
that  person  could  not  have  known  of  the 


alleged  violation,  in  which  case  the  60- 
day  time  limit  will  run  from  the 
discovery  of  the  alleged  violation. 

§284.402    [Amended] 

3.  The  second  sentence  of  paragraph 
(a)  of  §  284.402  is  removed. 

4.  Section  284.403  is  added  to  read  as 
follows: 

§  284.403    Code  of  conduct  for  persons 
holding  blanket  marketing  certificates. 

(a)  Any  person  making  natural  gas 
sales  for  resale  in  interstate  commerce 
pursuant  to  §  284.402  is  prohibited  from 
engaging  in  actions  or  transactions 
without  a  legitimate  business  purpose 
that  manipulate  or  attempt  to 
manipulate  market  prices,  market 
conditions,  or  market  rules  for  natiu-al 
gas  or  that  result  in  prices  that  do  not 
reflect  the  legitimate  forces  of  supply 
and  demand.  Prohibited  actions  and 
transactions  include  but  are  not  limited 
to: 

(1)  Pre-arranged  offsetting  trades  of 
the  same  product  among  the  same 
parties,  which  involve  no  economic 
risk,  and  no  net  change  in  beneficial 
ownership  (sometimes  called  "wash 
trades");  and 

(2)  Collusion  with  another  party  for 
the  purpose  of  creating  market  prices  at 
levels  differing  from  those  set  by  market 
forces. 

(b)  To  the  extent  a  blanket  marketing 
certificate  holder  engages  in  reporting  of 
transactions  to  publishers  of  gas  price 
indices,  the  blanket  certificate  holder 
shall  provide  complete,  accurate  and 
factual  information  to  any  such 
publisher.  The  blanket  marketing 
certificate  holder  shall  notify  the 
Commission  of  whether  it  engages  in 
such  reporting  for  all  sales.  In  addition, 
the  blanket  marketing  certificate  holder 
shall  adhere  to  such  other  standards  and 
requirements  for  price  reporting  as  the 
Commission  may  order; 

(c)  A  blanket  marketing  certificate 
holder  must  retain  all  relevant  data  and 
information  necessary  for  the 
reconstruction  of  price  indices  for  three 
years; 

(d)  A  blanket  marketing  certificate 
holder  is  prohibited  from  reporting  any 
natural  gas  sales  transactions  between 
the  blemket  marketing  certificate  holder 
and  its  affiliates  to  industry  indices. 

(e)  Violation  of  the  preceding 
paragraphs  may  result  in  disgorgement 
of  unjust  profits,  suspension  or 
revocation  of  a  persons's  blanket 
certificate  under  §  284.402  or  other 
appropriate  non-monetary  remedies. 

(f)  Any  person  filing  a  complaint 
against  a  blanket  marketing  certificate 
holder  for  violation  of  paragraphs  (a) 
through  (d)  of  this  section  must  do  so  no 
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later  than  60  days  after  the  end  of  the 
calendar  quarter  in  which  the  alleged 
violation  occurred  imless  that  person 
could  not  have  known  of  the  alleged 
violation,  in  which  case  the  60-day  time 
limit  will  run  from  the  discovery  of  the 
alleged  violation. 

Massey,  Commissioner,  concurring  in  part: 
I  wholeheartedly  support  conditions  to  all 
market-based  tariffs  that  declare 
manipulation  off  limiU.  Such  outrageous 
behavior  has  cast  a  pall  over  the  promise  of 
fenergy  markets  and  has  brought  some 
companies  to  dire  financial  straits.  These 
tariff  conditions  should  deter  bad  behavior  in 
the  future.  If  they  fail  to  do  so,  then  at  least 
the  Commission  will  have  industry  wide 
legal  tools  to  provide  appropriate  remedies. 
I  commend  Chairman  Wood's  strong 
leadership  in  developing  this  proposal. 
I  am  writing  separately  to  express  my 
Concern  with  one  aspect  of  today's  proposal. 
I  would  not  Jimit  the  monetary  penalty  for 
tariff  violations  to  disgorgement  of  unjust 
profits.  Market  manipulation  can  raise  the 
market  prices  paid  by  all  market  participants 
and  collected  by  all  sellers.  The  Natural  Gas 
Act  requires  that  all  rates  and  charges  be  just 
and  reasonable.  Where  the  market  has  been 
manipulated  so  as  to  affect  the  market  price, 
that  price  is  not  just  and  reasonable  and  is 
therefore  unlawful.  Simply  requiring  that  bad 
actors  disgorge  their  individual  profits  does 
not  make  the  market  whole  because  all 
sellers  received  the  unlawful  price  caused  by 
the  manipulation.  The  narrow  remedy  of 
[H-ofit  disgorgement  is  not  an  adequate 
•emedy  for  the  adverse  effect  of  the  bad 
behavior  on  the  market  price,  and  may  not 
be  an  adequate  deterrent  to  future  behavior, 
pie  appropriate  remedy  may  be  that  the 
manipulating  seller  makes  the  market 
Whole.i  Unfortunately,  today's  order  appears 
to  take  this  remedy  off  of  the  table.  I  would 
prefer  to  tailor  the  remedy  to  the 
tircumstances  of  each  case.  I  encourage 
comments  on  this  issue. 
J  For  these  reasons.  I  concur  in  part  with 
wday's  order. 

William  L.  Massey, 

Commissioner. 

Brownell,  Commissioner,  concurring: 

Today  we  issue  a  Notice  of  Proposed 
Rulemaking  (NOPR)  to  amend  the  blanket 
jartificates  for  unbundled  gas  sales  service 
eld  by  persons  making  sales  for  resale  at 
jagotiated  rates  in  interstate  commerce  to 
uire  that  sellers  adhere  to  a  code  of 
iduct.  The  stated  purpose  of  the  proposed 
revisions  is  to  ensure  the  integrity  of  the  gas 
liiarket  that  remains  within  the  Commission's 
jurisdiction.  Importantly,  the  NOPR  attempts 
t0  balance  three  goals: 
j»  Effective  remedies  on  behalf  of 
c  iBtorners  in  the  event  anti-competitive 
b  shavior  or  other  market  abuses  occur; 

•  Clearly  delineated  "rules  of  the  road"  to 
persons  making  sales  for  resale  at  negotiated 
rates  in  interstate  commerce,  at  the  same 


time,  not  impairing  the  Commission's  ability 
to  provide  remedies  for  market  abuses  whose 
precise  form  and  form  can  not  be  envisioned 
today;  and 

•  Reasonable  bounds  within  which 
conditions  on  market  conduct  will  be 
implemented  so  as  not  to  create  unlimited 
regulatory  uncertainty  for  individual  market 
participants  or  harm  to  the  marketplace  in 
general. 

I  appreciate  the  need  to  balance  these  goals 
but  still  have  some  fundamental  concerns   « 
about  the  proposal,  particularly  Sections 
284.288(a)  and  284.403(a).  Scarcity  pricing  is 
a  market  response  to  a  supply  and  demand 
imbalance.  What  constitutes  legitimate  forces 
of  supply  and  demand  and  what  defines 
scarcity  pricing?  I  also  fear  that  as  the  precise 
definition  of  manipulation  develops  over 
time  we  will  end  up  with  overly  proscriptive 
"rules  of  the  road"  that  will  dampen 
innovative,  legitimate  business  tools.  Finally, 
I  am  concerned  the  proposed  regulations 
could  lead  to  the  segmentation  of  the  as 
commodity  market.  The  only  sales  of  natural 
gas  that  the  Commission  currently  has 
jurisdiction  to  regulate  are  sales  for  resale  of 
domestic  gas  by  pipelines,  local  distribution 
companies,  or  their  affiliates  so  long  as  they 
do  not  produce  the  gas  that  they  sell.  Could 
blanket  certificate  holders  face  a  competitive 
disadvantage  due  to  compliance  with  the 
code  of  conduct,  or  could  there  be  any 
negative  impact  on  natural  gas  prices?  I  ask 
for  your  comment  on  whether  application  of 
the  code  of  conduct  to  only  part  of  the 
natural  gas  market  will  have  any  adverse 
effects  on  the  natural  gas  market. 
Nora  Mead  Brownell, 
Commissioner. 

[FR  Doc.  03-16820  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


SOCIAL  SECURITY  ADMINISTRATION 
20  CFR  Parts  404  and  416 
[Regulation  Nos.  4  and  16] 
RIN:  0960-AF47 

Federal  Old-Age,  Survivors  and 
Disability  Insurance;  Determining 
Disability  and  Blindness;  Clarification 
of  the  Education  and  Previous  Work 
Experience  Categories  in  the  Medical- 
Vocational  Rules 

AGENCY:  Social  Seciuity  Administration. 
ACTION:  Proposed  rules. 


» The  Commission  has  accepted  the  make  the 
market  whole  remedy  as  part  of  a  settlement  for 
withholding  generation  from  the  California  PX 
racket.  See  102  FERC  1 61,108  (2003). 


SUMMARY:  We  propose  revising  oiu- 
regulations  to  clarify  how  we  evaluate 
your  work  experience  and  how  we 
evaluate  illiteracy  or  inability  to 
communicate  in  English  when  we 
decide  whether  you  are  disabled. 

We  propose  these  revisions  to  ensure 
that  our  regulations  clearly  reflect  our 
longstanding  policy  that,  if  you  have 
skilled  or  semiskilled  work  experience, 
but  you  cannot  use  your  skills  in  other 


work  (i.e.,  your  skills  are  not 
transferable  to  other  work),  yoiu  ability 
to  adjust  to  other  work  is  no  greater  than 
it  would  be  if  you  had  only  unskilled 
work  experiencs. 

We  also  propose  revisions  to  clarify 
which  medical-vocational  rules  apply  if 
you  are  illiterate  or  imable  to 
communicate  in  English;  who  we 
considCT  to  be  "illiterate  or  unable  to 
commimicate  in  English":  and  how  we 
evaluate  your  claim  if  you  are  illiterate, 
unable  to  communicate  in  Enghsh,  or 
both. 

DATES:  To  be  sure  that  your  comments 
are  considered,  submit  them  no  later 
than  September  5,  2003. 
ADDRESSES:  You  may  give  us  your 
comments  by:  using  oiu-  Internet  site 
facility  (i.e..  Social  Security  Online)  at: 
http://poIicy.ssa.gov/pnpublic.nsf/ 
LawsRegs;  e-mail  to 
regulations@ssa.gov,  by  telefax  to  (410) 
966-2830,  or,  by  letter  to  the 
Commissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Regulations,  Social  Seciuity 
Administration,  100  Altmever  Building, 
6401  Security  Boulevard,  Baltimore,  MD 
21235-6401,  between  8  a.m.  and  4:30 
p.m.  on  regular  business  days. 
Comments  are  posted  on  our  Internet 
site,  at  http://policy.ssa.gov/ 
pnpublic.nsf /LawsRegs  or  you  may 
inspect  them  on  regular  business  days 
by  making  arrangements  with  the 
contact  person  shown  in  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Sussman.  Regulations  Officer, 
Social  Security  Administration,  Office 
of  Regulations,  100  Altmeyer  Building, 
Social  Security  Administration,  6401 
Security  Boulevard.  Baltimore,  MD 
21235-6401,  regulations@ssa.gov,  (410) 
965-1767,  or  TTY  (410)  966-5609  for 
information  about  these  rules,  for 
information  on  eligibility  or  filing  for 
benefits,  call  oiu  national  toll-free 
number,  1-800-772-1213  or  TTY  1- 
800-325-0778  or  visit  our  Internet  Web 
site.  Social  Security  Online,  at 
HTiTv.ssa.gov. 

SUPPLEMENTARY  INFORMATION: 

What  Programs  Would  These  Proposed 
Regulations  Aflfect? 

These  proposed  regulations  would 
affect  disability  determinations  and 
decisions  we  make  under  title  II  and 
title  XVI  of  the  Social  Security  Act  (the 
Act).  In  addition,  to  the  extent  that 
Medicare  and  Medicaid  eligibihty  are 
based  on  entitlement  to  henefits  under    ' 
title  II  and  eligibility  for  benefits  under 
title  XVI,  these  proposed  regulations 
would  also  affect  the  Medicare  and 
Medicaid  programs. 
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Who  Can  Get  Disability  Benefits? 

Title  XVI  of  the  Act  provides  for 
Supplemental  Security  Income  (SSI) 
payments  on  the  basis  of  disability  if 
you  are  disabled  and  have  limited 
income  and  resources.  Under  title  II  of 
the  Act,  we  provide  for  the  payment  of 
disability  benefits  if  you  are  disabled 
and  belong  to  one  of  the  following  three 
groups: 


•  Workers  insured  under  the  Act, 

•  Children  of  insured  workers,  and 

•  Widows,  widowers,  and  surviving 
divorced  spouses  (see  20  CFR  404.336) 
of  insured  workers. 

Under  title  XVI  of  the  Act,  we  provide 
for  Supplemental  Security  Income  (SSI) 
payments  on  the  basis  of  disability  if 
you  are  disabled  and  have  limited 
income  and  resources. 


How  Do  We  Define  Disability? 

Under  both  the  title  II  and  title  XVI 
programs,  disability  must  be  the  result 
of  any  medically  determinable  physical 
or  mental  impairment  or  combination  of 
impairments  that  is  expected  to  result  in 
death  or  which  has  lasted  or  is  expected 
to  last  for  a  continuous  period  of  at  least 
12  months.  Our  definitions  of  disability 
are  shown  in  the  following  table: 


If  you  file  a  claim  under 


Title  II  .. 

Title  XVI 
Title  XVI 


And  you  are  .  .  . 


An  adult  or  a  child 

A  person  age  18  or  older 
A  person  under  age  18  ... 


Disability  means  you  have  a  medically  deter- 
minable impaimient(s)  as  described  above 
and  that  results  in  .  .  . 


The  inability  to  do  any  substantial  gainful  ac- 
tivity (SGA). 
The  inability  to  do  any  SGA. 
Marked  and  severe  functional  limitations. 


In  addition,  we  only  consider  you  to 
be  disabled  if  your  physical  or  mental 
impairment(s)  is  so  severe  that  you  are 
not  only  unable  to  do  your  previous 
work,  but  you  cannot,  considering  your 
age,  education,  and  work  experience, 
engage  in  any  other  kind  of  substantial 
gainful  work  that  exists  in  the  national 
economy.  This  is  true  regardless  of 
whether  this  kind  of  work  exists  in  the 
immediate  area  in  which  you  live, 
whether  a  specific  job  vacancy  exists  for 
you,  or  whether  you  would  be  hired  if 
you  applied  for  work.  (See  sections 
223(d)(2)(A)  and  1614(a)(3)(B)  of  the 
Act.) 

We  will  not  consider  you  imder  a 
disability  unless  you  furnish  medical 
and  other  evidence  that  we  need  to 
show  that  you  are  disabled.  (See  section 
223(d)(5)(A)  and,  by  reference  to  section 
223(d)(5),  section  1614(a)(3)(H)  of  the 
Act.)  However,  when  we  decide 
whether  you  are  disabled  (or  whether 
you  continue  to  be  disabled),  we  will 
develop  a  complete  medical  history  of  at 
least  the  preceding  twelve  months  for 
any  case  in  which  we  decide  that  you 
are  not  disabled.  [See  sections 
223(d)(5)(B)  and  1614(a)(3)(H)  of  the 
Act.) 

Who  Makes  the  Rules,  Regulations,  and 
Procedures  for  Providing  Evidence  of 
Disability? 

Section  205(a)  of  the  Act  and,  by 
reference  to  section  205(a),  section 
1631(d)(1)  provide  that  "*   *   *  [t]he 
Commissioner  of  Social  Seciuity  shall 
have  full  power  and  authority  to  make 
rules  and  regulations  and  to  establish 
procedures,  not  inconsistent  with  the 
provisions  of  this  title,  which  are 
necessary  or  appropriate  to  carry  out 
such  provisions,  and  shall  adopt 
reasonable  and  proper  rules  and 
regulations  to  regulate  and  provide  for 
the  natiue  and  extent  of  the  proofs  and 


evidence  and  the  method  of  taking  and 
furnishing  the  same  in  order  to  establish 
the  right  to  benefits  hereunder." 

How  Do  We  Decide  Whether  You  Are 
Disabled? 

To  decide  whether  you  are  disabled 
under  the  statutory  definition,  we  use  a 
five-step  sequential  evaluation  process, 
which  we  describe  in  our  regulations  at 
§§404.1520  and  416.920.  We  follow  the 
five  steps  in  order  and  stop  as  soon  as 
we  can  make  a  determination  or 
decision.  The  steps  are: 

1.  Are  you  working  and  is  the  work 
you  are  doing  substantial  gainful 
activity?  If  you  are  working  and 
engaging  in  substantial  gainful  activity, 
we  find  that  you  are  not  disabled 
regardless  of  your  medical  condition  or 
yom-  age,  education,  and  work 
experience.  If  not,  we  go  on  to  step  2  of 
the  sequence. 

2.  Do  you  have  any  impairment  or 
combination  of  impairments  which 
significantly  limits  your  physical  or 
mental  ability  to  do  basic  work 
activities?  If  you  do  not,  we  find  that 
you  are  not  disabled.  If  you  do,  we  go 
on  to  step  3  of  the  sequence. 

3.  Do  you  have  an  impairment(s)  that 
meets  or  equals  the  severity  of  an 
impairment  listed  in  appendix  1  of 
subpart  P  of  part  404  of  our  regulations? 
If  you  do,  and  the  impairment(s)  meets 
the  duration  requirement,  we  find  you 
disabled.  If  you  do  not,  we  go  on  to  step 
4  of  the  sequence. 

4.  Considering  your  residual 
functional  capacity  (RFC)  and  the 
physical  and  mental  demands  of  the 
work  you  have  done  in  the  past,  does 
your  impainnent(s)  prevent  you  from 
doing  your  past  relevant  work?  If  not, 
we  find  that  you  are  not  disabled.  If  so, 
we  go  on  to  step  5  of  the  sequence. 

5.  Considering  your  RFC  and  your 
age,  education,  and  past  work 


experience,  does  yoiu  impairment(s) 
prevent  you  from  doing  any  other  work? 
If  it  does,  and  your  impairment(s)  meets 
the  duration  requirement,  we  find  that 
you  are  disabled.  If  it  does  not,  we  find 
that  you  are  not  disabled. 

We  use  different  sequential  evaluation 
processes  if  we  are  deciding  whether 
your  disability  continues.  See 
§§  404.1594  and  416.994  of  our 
regulations.  However,  these  different 
processes  also  include  steps  that 
consider  your  RFC  and  past  relevant 
work,  and  your  ability  to  adjust  to  other 
work  considering  your  RFC,  age, 
education,  emd  work*experience. 

How  Do  We  Use  the  Medical- Vocational 
Rules? 

At  step  5  of  the  sequential  evaluation 
process,  we  use  the  medical-vocational 
rules  in  appendix  2  of  subpart  P  of  part 
404.  (By  reference,  §416.969  of  the 
regulations  provides  that  appendix  2 
also  apphes  to  adults  claiming  SSI 
payments  based  on  disability.)  The 
medical-vocational  rules  take 
administrative  notice  of  the  existence  of 
numerous  unskilled  occupations  at  the 
exertional  levels  defined  in  the 
regulations,  such  as  "sedentary," 
"light,"  and  "medium."  The  rules 
consider  your  RFC  and  yoiu  age, 
education,  and  past  work  experience  in 
terms  of  your  ability  to  adjust  to  other 
work. 

The  medical-vocational  rules  direct  a 
determination  or  decision  as  to  whether 
you  are  disabled  if  your  RFC  and  age, 
education,  and  past  work  experience 
exactly  match  the  criteria  in  a  rule.  If 
yoiu-  RFC  or  age,  education,  and  past 
work  experience  do  not  match  the 
criteria  in  a  medical-vocational  rule,  the 
rules  provide  a  framework  for  making  a 
determination  or  decision  at  this  step. 

The  medical-vocational  rules  reflect 
our  policy  that  we  consider  that,  as  you 


get  older,  your  advancing  age  makes  it 
increasingly  more  difficult  for  you  to 
make  an  adjustment  to  other  work.  They 
also  reflect  our  policy  that  we  consider 
that,  if  you  are  illiterate  or  unable  to 
communicate  in  English,  you  may  have 
more  difficulty  adjusting  to  other  work 
than  a  person  who  is  literate  and  able 
to  communicate  in  English. 

If  you  have  skilled  or  semiskilled 
work  experience,  you  may  have  gained 
skills  that  make  it  easier  for  you  to 
adjust  to  other  work — even  at  an 
advanced  age.  If  your  skills  can  be  used 
in  {transferred  to)  other  skilled  or 
semiskilled  work  within  your  RFC,  we 
will  ordinarily  find  that  you  can  adjust 
to  other  work  and  are  not  disabled 
regardless  of  your  age  or  education. 

Our  regulations  at  §§404;1565(a)  and 
416.965(a)  provide  that,  if  your  skills 
cannot  be  transferred  to  other  work 
within  your  RFC,  we  consider  you  to  be 
no  better  off  than  if  you  have  only 
unskilled  work  experience.  When  all 
other  vocational  factors  are  the  same,  we 
will  make  the  same  decision  if  you  have 
.   work  skills  that  do  not  transfer  to  other 
work,  as  we  will  for  a  person  who  has 
unskilled  work  experience. 

What  Revisions  Are  We  Proposing  To ' 
Make,  and  Why? 

Experience  has  shown  that  some  of 
these  medical-vocational  rules  can  be 
subject  to  misinterpretation  if  you  have 
skilled  or  semiskilled  past  relevant  work 
or  are  illiterate  or  imable  to 
communicate  in  English.  Therefore,  we 
propose  to  revise  these  rules,  as 
described  below,  to  make  them  clearer 
and  easier  to  follow.  None  of  these 
proposed  modifications  would  change 
any  of  our  policies. 

Our  rules  say  that  we  will  find  you 
disabled  at  step  5  if  you  are  a  yoimger 
individual  (age  45^9),  you  can  do  only 
sedentary  work,  you  are  unable  to 
communicate  in  English  or  unable  to 
read  or  write  in  English,  and  your  work 
experience  is  unskilled  or  you  have  no 
transferable  skills.  (See  paragraph  (h)  of 
§  201.00  of  appendix  2.)  However,  this 
policy  is  not  reflected  as  clearly  as  it 
could  be  in  the  corresponding  medical- 
vocational  rules  in  Table  No.  1  of 
appendix  2.  Therefore,  we  propose 
revising  the  rules  in  Table  No.  1  to  make 
them  clearer  by: 

•  Revising  the  previous  work 
experience  criterion  of  rule  201.17  to 
clarify  that  this  rule  applies  if  you  have 
imskilled  or  no  work  experience,  or  if 
you  have  skilled  or  semiskilled  work 
experience  with  no  transferable  skills; 
and 

•  Revising  the  education  criterion  in 
rule  201.19  to  clarify  that  this  rule 
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apphes  only  if  you  are  at  least  literate 
and  able  to  commimicate  in  English. 
(The  revisions  we  propose  in  rules 

201.17  and  201.19  will  also  necessitate 
editorial  revisions  in  the  text  of  rules 

201.18  and  201.20  because  of  the  format 
of  Table  1.  However,  this  will  not  result 
in  a  change  of  the  criteria  for  either  of 
these  rules.) 

Our  rules  also  say  that  we  will  find 
you  disabled  at  step  5  if  you  are  closely 
approaching  advanced  age  (age  50-54), 
you  are  limited  to  light  work,  you  are 
either  illiterate  or  unable  to 
communicate  in  English,  and  you  have 
no  work  experience,  imskilled  work 
experience,  or  no  transferable  skills. 
[See  paragraph  (d)  of  §  202.00  of 
appendix  2.)  However,  this  policy  is  not 
reflected  as  clearly  as  it  could  be  in  the 
medical-vocational  rules  in  Table  No.  2 
of  appendix  2.  Therefore,  we  propose 
revising  the  rules  in  Table  No.  2  to  make 
them  clearer  by: 

•  Revising  the  previous  work 
experience  criterion  in  rule  202.09  to 
clarify  that  this  rule  applies  if  you  have 
imskilled  or  no  work  experience,  or  if 
you  have  skilled  or  semiskilled  work 
experience  with  no  transferable  skills; 
and 

•  Revising  the  education  criterion  in 
rule  202.11  to  clarify  that  this  rule 
applies  only  if  you  are  at  least  literate 
and  able  to  communicate  in.English. 

(The  revisions  we  propose  in  rules 

202.09  and  202.11  will  also  necessitate 
editorial  revisions  in  the  text  of  rules 

202.10  and  202.12  because  of  the  format 
of  Table  2.  However,  this  will  not  result 
in  a  change  of  the  criteria  for  either  of 
these  rules.) 

A  similar  principle  to  those  described 
above  for  Tables  No.  1  and  No.  2  applies 
under  paragraph  (c)  of  §  203.00  of 
appendix  2  and  the  medical-vocational 
rules  in  Table  No.  3  of  appendix  2. 
These  provisions  do  not  make  it  as  clear 
as  they  could  that  we  will  find  you 
disabled  if  you  are  closely  approaching 
retirement  age  (age  60-64),  you  are 
illiterate  or  unable  to  communicate  in 
English,  and  you  have  imskilled  work 
experience  or  no  transferable  skills. 
Therefore,  we  propose  revising 
§  203.00(c)  and  the  rules  in  Table  No.  3 
of  appendix  2  by: 

•  Revising  the  last  sentence  of  current 
§  203.00(c)  to  make  clear  that,  if  you  are 
limited  to  medium  work,  you  are  closely 
approaching  retirement  age  (age  60-64), 
you  have  a  marginal  or  less  education 
(which  includes  being  illiterate  or 
unable  to  communicate  in  English),  and 
you  have  imskilled  work  experience  or 
skilled  or  semiskilled  work  experience 
with  no  transferable  skills,  a  finding  of 
disability  is  appropriate; 


•  Revising  the  education  criterion  of 
rule  203.01  to  clarify  that  it  applies  if 
you  are  illiterate  or  unable  to 
communicate  in  English; 

•  Revising  the  previous  work 
experience  criterion  of  rule  203.01  to 
clarify  that  it  applies  if  you  have  no 
work  experience,  unskilled  work 
experience,  or  if  you  have  no 
transferable  skills:  and 

•  Revising  the  education  criteria  of 
rules  203.03  and  203.04  to  clarify  that 
they  apply  only  if  you  have  a  limited 
education  and  are  at  least  literate  and 
able  to  communicate  in  English. 

(The  revisions  we  propose  in  rules 
203.03  and  203.04  will  necessitate  an 
editorial  revision  in  the  text  of  rule 
203.05  because  of  the  format  of  Table  3. 
However,  this  will  not  result  in  a  change 
of  the  criteria  for  this  rule.) 

In  addition,  we  plan  to  revise  Social 
Security  Ruling  99-3p,  "Title  XVI: 
Evaluation  of  Disability  and  Blindness 
in  Initial  Claims  for  Individuals  Age  65 
or  Older"  (64  FR  33337).  Although  SSR 
99-3p  provides  guidelines  for 
evaluating  disability  claims  for 
individuals  age  65  and  over,  it  includes 
informational  discussions  about 
evaluation  of  individuals  under  age  65 
as  well.  Some  of  the  material  in  the 
ruling  about  §  203.00  of  appendix  2 
could  be  misleading,  and  we  will  revise 
that  material  consistent  with  the  final 
version  of  these  proposed  rules. 

We  also  propose  revising  our  rules  in 
§§404.1564  and  416.964  to  clarify  how 
we  evaluate  your  ability  to  adjust  to 
other  work  if  you  are  illiterate  or  unable 
to  communicate  in  English  and  what  we 
mean  by  "illiterate  or  unable  to 
communicate  in  English."  Several 
aspects  of  our  policy  are  not  as  clear  as 
they  could  be  in  our  regulations. 

We  therefore  propose  revising  the  last 
sentence  in  §§  404.1564(b)  and 
416.964(b),  and  reorganizing  current 
§§  404.1564(b)(1)  and  (b)(5)  and 
416.964(b)(1)  and  (b)(5)  by  combining 
paragraphs  (b)(1)  and  (b)(5)  into 
proposed  §§  404.1564(b)(1)  and 
416.964(b)(1).  We  also  propose  revising 
the  text  in  (b)(1)  to  make  it  clearer. 
These  proposed  changes  would  clarify 
that  "illiterate  or  unable  to 
communicate  in  English"  is  a  single 
education  category.  Currently,  these 
sections  discuss  illiteracy  separately 
ftt)m  the  inability  to  communicate  in 
English,  and  they  are  not  organized 
clearly. 

For  clarification  purposes,  we  also  - 
propose  revising  the  text  of  paragraphs 
(b)(1)  and  (b)(5)  of  current  §§404.1564 
and  416.964  (in  proposed 
§§404. 1564(b)(1)  and  416.964(b)(1))  to 
clarify  what  we  mean  by  the  terms 
"illiterate"  and  "unable  to  communicate 
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in  English."  On  August  28.  2001.  we 
issued  final  rules  revising  §  201.00(h)  of 
Appendix  2  to  clarify  that  the  term 
"illiterate"  means  the  inability  to  read 
or  write  in  English  (see  66  FR  45162). 
At  that  time,  we  also  said  that  we  would 
examine  the  use  of  the  term  "illiterate" 
throughout  our  regulations  and,  when 
appropriate,  provide  further 
clarification  (66  FR  45163).  The 
revisions  we  propose  would  make  clear 
that  we  consider  you  to  be  illiterate  or 
unable  to  communicate  in  English  if  you 
are  imable  to  do  any  one.  or  any 
combination  of,  the  following:  read  a 
simple  message  in  English,  write  a 
simple  message  in  English,  speak  in 
English,  or  understand  English. 

We  also  propose,  in  revised 
§§  404.1564(b)(1)  and  416.964(b)(1).  to 
clarify  that  the  rules  we  use  if  you  are 
illiterate  or  unable  to  communicate  in 
English  also  apply  if  you  are  both 
illiterate  and  unable  to  communicate  in 
English.  Although  this  is  our 
longstanding  policy,  lack  of  clarity  in 
our  regulations  has  resulted  in  a 
different  policy  being  applied  to  cleiims 
arising  in  the  5th  Circuit  (Louisiana. 
Mississippi,  Texas)  as  the  result  of  a 
court  decision  that  interpreted  our 
regulations  differently  from  what  we 
intended.  (See  Social  Security 
Acquiescence  Ruling  86-3(5),  Martinez 
V.  Heckler,  735  F.2d  795  (5th  Cir.  1984)). 
This  revision  to  clarify  our  regulations 
will  allow  us  to  restore  national 
consistency  to  our  disability  programs 
and  to  rescind  this  Acquiescence 
Ruling. 

Clarity  of  These  Proposed  Rules 

Executive  Order  (E.O.)  12866,  as 
amended  by  E.O.  13258,  requires  each 
agency  to  write  all  rules  in  plain 
language.  In  addition  to  your 
substantive  comments  on  these 
proposed  rules,  we  invite  your 
comments  on  how  to  make  these  rules 
easier  to  understand.  For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  rules  containtechnical 
language  or  jargon  that  isn't  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

>  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 

Electronic  Version 

The  electronic  file  of  this  document  is 
available  on  the  date  of  publication  in 
the  Federal  Register  on  the  Internet  site 


for  the  Government  Printing  Office: 
h  ttp  ://www.  access.gpo.gov/sujdocs/ 
aces/acesl40.html.  It  is  also  available 
on  the  Internet  site  for  SSA  (i.e..  Social 
Seciu-fty  Online):  http://www.ssa.gov/ 
regulations/. 

Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed  rules 
meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866,  as  amended  by  Executive  Order 
13258.  Thus,  they  are  subject  to  review 
by  OMB.  We  have  also  determined  that 
these  proposed  rules  meet  the  plain 
language  requirement  of  Executive 
Order  12866,  as  amended  by  Executive 
Order  13258. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  they 
affect  only  individuals.  Therefore,  a 
regulatory  flexibility  analysis,  as 
provided  in  the  Regulatory  Flexibility 
Act.  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  proposed  regulations  would 
impose  no  reporting  or  recordkeeping 
requirements  subject  to  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001,  Social  Security 
Disability  Insurance;  96.002,  Social  Security 
Retirement  Insurance;  96.004,  Social  Security 
Survivors  Insurance;  96.006,  Supplemental 
Security  Income) 

List  of  Subjects 

20  CFR  Part  404    ' 

Administrative  practice  and 
procedure.  Blind,  Disability  benefits. 
Old  Age.  Survivors,  and  Disability 
Insurance,  Reporting  and  recordkeeping 
requirements.  Social  Secvuity. 

20  CFR  Part  416  ,  , 

Administrative  practice  and 
procediue.  Aged,  Blind.  Disability 
benefits.  Public  assistance  programs. 
Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income. 

Dated:  April  3,  2003. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  subpart 
P  of  part  404  and  subpart  I  of  part  416 
of  20  CFR  Chapter  III  as  set  forth  below: 


PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

Subpart  P— {Amended] 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202.  205(a),  (b),  and  (d)- 
(h).  216(i).  221(a)  and  (i),  222(c).  223.  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.C.  402.  405(a).  (b),  and  (d)-(h).  416(i). 
421(a)  and  (i).  422(c),  423,  425,  and 
902(a)(5));  sec.  211(b),  Pub.  L.  104-193, 110 
Stat.  2105,  2189. 

2.  Amend  §  404.1564  by  revising  the 
last  sentence  of  paragraph  (b).  revising 
paragraph  (b)(1).  removing  paragraph 
{b}(5).  and  redesignating  paragraph 
(b)(6)  as  paragraph  (b)(5).  to  read  as 
follows: 

§  404.1 564    Your  education  as  a  Vocational 
factor. 

*  *         *         *         * 

(b)  How  we  evaluate  your  education. 

*  *  *  In  evaluating  your  educational 
level,  we  use  the  following  categories: 

(1)  Illiterate  or  unable  to 
communicate  in  English.  We  consider 
an  individual  to  be  within  the  education 
level  of  illiterate  or  unable  to 
communicate  in  English  if  he  or  she  is 
illiterate,  or  unable  to  communicate  in 
English,  or  both. 

(i)  Illiterate.  Illiterate  means  either 
unable  to  read  in  English,  imable  to 
write  in  English,  or  both.  Generally,  a 
person  who  cannot  read  or  write  in 
English  has  had  little  or  no  formal 
schooling  in  English.  We  consider 
someone  illiterate  if  he  or  she  either 
cannot  read  or  cannot  write  (or  both)  a 
simple  message,  such  as  instructions  or 
inventory  lists  in  English.  If  an 
individual  can  sign  his  or  her  name  in 
English  or  read  or  write  in  another 
language,  this  does  not  mean  that  we 
will  consider  him  or  her  to  be  literate 
in  English.  We  will  make  this  decision 
based  on  all  of  the  evidence. 

(ii)  Inability  to  communicate  in 
English.  Because  the  ability  to  speak  and 
understand  English  is  generally  learned 
or  enhanced  at  school,  we  consider  this 
as  an  education  factor.  Because  English 
is  the  primary  language  of  this  country, 
it  may  be  more  difficuJt  for  someone 
who  does  not  speak  English  or  does  not 
understand  English  to  adjust  to  other 
work  than  it  is  for  someone  who  can 
speak  and  understand  Enghsh. 
regardless  of  the  amount  of  education 
the  person  may  have  in  another 
language.  We  consider  an  individual  to 
be  unable  to  communicate  in  English  if 
he  or  she  cannot  speak  English,  or 
caimot  understand  English,  or  both. 
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3.  Amend  Table  No.  1  in  appendix  2 
0  subpart  P  of  part  404 — Medical- 
Vocational  Guidelines  by  revising  the 
previous  work  experience  criterion  of 


rule  201.17,  revising  the  education 
criterion  of  rule  201.19,  and  revising 
rules  201.18  and  201.20  to  read  as 
follows: 


Appendix  2  to  Subpart  P  of  Part  404 — 
Medical- Vocational  Guidelines 


Table  No.  1. -Residual  Functional  Capacsty:  Maximum  Sustained  Work  Capability  Limited  to  Sedentary  Work 
AS  A  Result  of  Severe  Medically  Determinable  Impairment(s) 


Rule 


Age 


Education 


Previous  work  experience 


Decision 


^^■•^  Younger  individual  age  45-49      Illiterate  or  unable  to  commu- 
nicate in  English. 

1.18 ....:.. 


il 


Unskilled  or  none  or  skilled  or      Disabled, 
semiskill — skills  not  transfer- 
able. 

Unskilled  or  none  Not  disabled. 


261.19 
201.20 


4.  Amend  Table  No.  2  in  appendix  2 
tbl  subpart  P  of  part  404— Medical- 


*> Limited  or  less— at  least  lit- 
erate and  able  to  commu- 
nkate  in  English. 

- * tto  Skilled  or  semi-skilled— skHls 

^^  not  transferable. 

**  Limited  or  less .-..    Skilled  or  semi-skilled— skills 

transferable. 


.do 


Do. 
Do. 


Vocational  Guidelines  by  revising  the 
work  experience  criterion  of  rule 
202.09,  revising  the  education  criterion 


of  rule  202.11,  and  revising  rules  202.10 
and  202.12  to  read  as  follows: 


■"VBLE  No.  2.— RESIDUAL  FUNCTIONAL  CAPACITY:  MAXIMUM  SUSTAINED  WORK  CAPABILITY  LIMITED  TO  LIGHT  WORK  AS  A 

Result  of  Severe  Medically  Determinable  Impairment(s) 


Rule 


Age 


Education 


Previous  work  experience 


Deciskxi 


^"^^  ^'°s®'y  approaching  advanced     Illiterate  or  unable  to  commu-       Unskilled  or  none  or  skilled  or      Disabled 

^9®-  ,  nicate  in  English.  semi-skilled— skills  not 

transferable. 

•• °° Limited  or  less— at  least  Unskilled  or  none Not  disabled 

iterate  and  able  to  commu- 
nicate in  English. 

■ **  " *>  - Skilled  or  semi-skilled— skills  Do. 

.    *  not  transferable. 

°°  Umited  or  less Skilled  or  semi-skilled— skills  Do. 

transferable. 


202.10 

202.11 
2^2.12 


past  work  experience  of  unskilled  work, 
or  skilled  or  semiskilled  Work 
experience  with  no  transferable  skills, 
and  a  marginal  education  or  less  (which 
includes  being  illiterate  or  unable  to 
communicate  in  English),  a  finding  of 
disabled  is  appropriate. 


5.  Revise  last  sentence  of  paragraph 
(c)  of  203.00,  appendix  2  to  subpart  ,P 
of  part  404 — Medical- Vocational 
Guidelines  to  read  as  follows: 

§203.00 

***** 

(c)  *   *   *  For  individuals  closely 
approaching  retirement  age  (60-64)  with 

Table  No.  3.— Residual  Functional  Capacity:  Maximum  Sustained  Work  Capability  Limited  to  Medium  Work  as 

A  Result  of  Severe  Medically  Determinable  Impairment(s) 


6.  Amend  TaWe  No.  3  in  appendix  2 
to  subpart  P  of  part  404 — Medical- 
Vocational  Guidelines  by  revising  the 
education  and  previous  work 
experience  criteria  in  rule  203.01, 
revising  the  education  criterion  in  rule 
203.04,  and  revising  rules  203.03  and 
203.05  to  read  as  follows: 


Rule 


Age 


Educatiof) 


Prevk)us  wortt  experience 


Decision 


20301  Closely  approaching  retire 

ment  age. 


203.02 


Marginal  or  less  (includes  illit-  Unskilled  or  none  or  skilled  or 

erate  or  unable  to  commu-  semi-skilled— skills  not 

nkate  in  English).  transferable. 

*>  Limited  or  less None 


Disabled. 


Do. 
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Table  No.  3.— Residual  Functional  Capacity:  Maximum  Sustained  Work  Capability  Limited  to  Medium  Work  as 
A  Result  of  Severe  Medically  Determinable  Impairment(s)— Continued 


Rule 


Age 


Education 


Previous  work  experience 


Decision 


203.03 

203.04 
203.05 


•do  Limited — at  least  literate  and 

able  to  communicate  in 
English. 

•*>  ■• cto  Skilled  or  semi-sl<illed— skills 

not  transferable. 

•*>  Limited  or  less Skilled  or  semi-skilletJ— skills 

transferable. 


Unskilled Not  disabled. 

Do. 
Do. 


PART  41€— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  I — [Amended] 

7.  The  authority  citation  for  subpart  I 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1611,  1614, 
1619,  1631(a),  (c).  and  (d)(1),  and  1633  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1382,  1382c,  1382h,  1383(a),  (c),  and  (d)(1), 
and  1383b);  sees.  4(c)  and  5,  6(c)-(e),  14(a) 
and  15,  Pub.  L.  98-460,  98  Stat.  1794,  1801, 
1802.  and  1808  (42  U.S.C.  421  note.  423  note, 
1382h  note). 

8.  Amend  §416.964  by  revising  the 
last  sentence  of  paragraph  (b),  revising 
paragraph  (b)(1),  removing  paragraph 
(b)(5),  and  redesignating  paragraph 
(b)(6)  as  paragraph  {b)(5),  to  read  as  , 
follows: 

§  41 6.964    Your  education  as  a  vocational 
factor. 

***** 

(b)  How  we  evaluate  your  education. 
*  *  *  In  evaluating  your  educational 
level,  we  use  the  following  categories: 

(1)  Illiterate  or  unable  to 
communicate  in  English.  We  consider 
an  individual  to  be  within  the  education 
level  of  illiterate  or  unable  to 
-  communicate  in  English  if  he  or  she  is 
illiterate,  or  unable  to  communicate  in 
English,  or  both. 

(i)  Illiterate.  Illiterate  means  either 
unable^  to  read  in  English,  imable  to 
write  in  English,  or  both.  Generally,  a 
person  who  cannot  read  or  write  in 
English  has  had  little  or  no  formal 
schooling  in  English.  We  consider 
someone  illiterate  if  he  or  she  either 
cannot  read  or  caimot  write  (or  both)  a 
simple  message,  such  as  instructions  or 
inventory  lists  in  English.  If  an 
individual  can  sign  his  or  her  name  in 
English  or  read  or  write  in  another 
language,  this  does  not  mean  that  we 
will  consider  him  or  her  to  be  literate 
in  English.  We  will  make  this  decision 
based  on  all  of  the  evidence. 


(ii)  Inability  to  communicate  in 
English.  Because  the  ability  to  speak  and 
understand  English  is  generally  learned 
or  enhanced  at  school,  we  consider  this 
as  an  education  factor.  Because  English 
is  the  primary  language  of  this  country, 
it  may  be  more  difficult  for  someone 
who  does  not  speak  English  or  does  not 
understand  English  to  adjust  to  other 
work  than  it  is  for  someone  who  can 
speak  and  understand  English, 
regardless  of  the  amount  of  education 
the  person  may  have  in  another 
language.  We  consider  an  individual  to 
be  unable  to  communicate  in  English  if 
he  or  she  either  cannot  speak  English, 
or  cannot  understand  English,  or  both. 
***** 

[FR  Doc.  03-16859  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service  

26  CFR  Part  1 
[REG-131997-021 
RIN  154S-BA85 

Section  42  Carryover  and  Stacldng 
Rule  Amendments 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  amend  several 
existing  regulations  concerning  the  low- 
income  housing  tax  credit.  These 
proposed  regulations  primarily  reflect 
changes  to  the  law  made  by  the 
Community  Renewal  Tax  Relief  Act  of 
2000  and  affect  owners  of  low-income 
housing  projects  who  claim  the  credit 
and  the  State  or  local  housing  credit 
agencies  who  administer  the  credit.  This 
document  also  contains  a  notice  of  a 
public  hearing  on  these  proposed 
regidations. 


DATES:  Written  or  electronic  comments, 
requests  to  speak,  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  September  23,  2003,  must 
be  received  by  September  5,  2003. 

ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-131997-02),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  the  alternative, 
submissions  may  be  hand-delivered 
Monday  through  Friday  between  the 
hours  of  8  a.m.  and  5  p.m.  to:  CC:PA:RU 
{REG-131997-02).  Courier's  Desk, 
Internal  Revenue  Service,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  Alternatively,  taxpayers  may  submit 
comments  electronically  directly  to  the 
IRS  Internet  site  at  http://www.irs.gov/ 
regs.  The  public  hearing  will  be  held  in 
room  2615,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Lauren  R. 
Taylor,  (202)  622-3040,  or  Christopher 
J.  Wilson,  (808)  539-2874;  concerning 
submission  of  comments,  the  hearing,  or 
to  be  placed  on  the  building  access  list 
to  attend  the  hearing,  Guy  Traynor, 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 
Background 

The  Commimity  Renewal  Tax  Relief 
Act  of  2000  (Pub.  L.  106-554)  (2000  Act) 
amended  various  provisions  in  section 
42  of  the  Internal  Revenue  Code  (Code), 
including  provisions  relating  to  the  time 
for  meeting  the  10  percent  basis 
requirement  for  carryover  allocations 
imder  section  42(h)(1)(E)  and  (F),  and 
the  order  in  which  housing  credit  dollar 
amounts  are  allocated  from  the  different 
components  of  a  State's  housing  credit 
ceiling  imder  section  42(h)(3)(C).  To 
conform  the  existing  regidations  to  these 
changes,  the  proposed  regulations 
contain  amendments  to  §  1.42-6 
(Buildings  qualifying  for  carryover 
allocations)  and  §  1.42-14  (Allocation 
rules  for  post-1989  State  housing  credit 
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ceiling  amounts)  of  the  Income  Tax 
Regulations  {26  CFR  part  1). 

The  proposed  regulations  also  amend 
§  1.42-6  and  §  1.42-8  (Election  of 
appropriate  percentage  month)  by 
removing  the  requirements  that  certain 
documents  (for  example,  carryover 
allocation  dociunents,  election 
statements,  and  binding  agreements)  be 
attached  to  a  taxpayer's  income  tax 
return  when  it  is  filed.  These 
amendments  help  to  facilitate  the 
electronic  filing  of  income  tax  retiuns. 

Explanation  of  Provisions 

Buildings  Qualifying  for  Canyover 
Allocations 

Section  42  provides  for  a  low-income 
housing  credit  that  may  be  claimed  as 
part  of  the  general  business  credit  under 
section  38.  In  general,  the  credit  is 
allowable  only  if  the  owner  of  a 
qualified  low-income  building  receives 
a  housing  credit  allocation  fi-om  a  State 
or  local  housing  credit  agency  (Agency) 
of  the  jurisdiction  where  the  buildinc  is 
l4>cated. 

In  general,  an  allocation  must  be 

made  not  later  than  the  close  of  the 

calendar  year  in  which  the  building  is 

placed  in  service.  Under  section 

42(h)(1)(E),  an  allocation  (carryover 

allocation)  may  be  made  to  a  "qualified 

building"  that  has  not  yet  been  placed 

in  service,  provided  the  building  is 

placed  in  service  not  later  than  the  close 

of  the  second  calendar  year  following 

the  calendar  year  of  the  allocation.  Prior 

to  the  2000  Act  changes,  section 

42(h)(l)(E)(ii)  defined  a  qualified 

building  as  any  building  that  is  part  of 

a  project  if  the  taxpayer's  basis  in  the 

project  (as  of  the  close  of  the  calendar 

year  of  the  allocation)  is  more  than  10 

percent  of  the  taxpayer's  reasonably 

expected  basis  in  the  project  (as  of  the 

close  of  the  second  calendar  year 

following  the  calendar  year  of  the 

allocation).  If  the  taxpayer  failed  to  meet 

this  10  percent  basis  requirement  by  the 

close  of  the  calendar  year  of  the 

allocation,  the  carryover  allocation  was 

not  valid  and  was  treated  as  if  it  had  not 

been  made. 

The  2000  Act  amended  the  definition 
of  a  qualified  building  to  provide  that 
the  10  percent  basis  requirement  must 
be  met  by  the  later  of:  (1)  The  date 
which  is  6  months  after  the  date  that  the 
allocation  was  made,  or  (2)  the  close  of 
the  calendar  year  in  which  the 
allocation  is  made.  The  proposed 
regulations  amend  the  existing 
regulations  to  reflect  this  change.  Thus, 
the  proposed  regulations  provide  that 
for  carryover  allocations  made  before 
July  1,  a  taxpayer  must  meet  the  10 
percent  basis  requirement  as  of  the  close 


of  the  calendar  year  of  allocation.  For 
carryover  allocations  made  after  June 
30,  a  taxpayer  must  meet  the  10  percent 
basis  requirement  by  the  close  of  the 
date  that  is  6  months  after  the  date  the 
allocation  is  made.  In  addition,  the 
proposed  regulations  provide  that  an 
allocation  made  before  July  1  will  be 
invalid  and  will  be  treated  as  if  it  had 
not  been  made  if  the  10  percent  basis 
requirement  is  not  met  by  the  close  of 
the  calendar  year  of  the  allocation.  An 
allocation  made  after  June  30  will  be 
treated  as  validly  made  in  the  calendar 
year  of  the  allocation  but  returned  to  the 
Agency  the  following  calendar  year  if 
the  10  percent  basis  requirement  is  not 
met  by  the  close  of  the  date  that  is  6 
months  after  the  date  the  allocation  is 
made. 

The  proposed  regulations  also 
facilitate  the  electronic  filing  of  income 
tax  retimis  by  removing  the  requirement 
of  §  1.42-6(d)(4){i)  that  a  taxpayer  file  a 
copy  of  the  carryover  allocation  with  its 
income  tax  return  for  the  first  taxable 
year  a  credit  is  claimed. 

Election  of  Appropriate  Percentage 
Month 


Section  42(a)  provides  that  the 
amount  of  the  low-income  housing 
credit  for  any  taxable  year  in  the  10-year 
credit  period  is  the  applicable 
percentage  of  the  qualified  basis  of  each 
qualified  low-income  building.  Section 
42(b)(2)(A)  provides  that,  for  any 
qualified  low-income  building  placed  in 
service  by  the  taxpayer  after  1987.  the 
applicable  percentage  is  the  appropriate 
T)ercentage  prescribed  by  the  Secretary 
for  the  month  the  building  is  placed  in 
service,  imless  the  taxpayer  otherwise 
elects. 

The  taxpayer  may  elect  to  use  the 
appropriate  percentage  for  the  mondi  in 
which  the  taxpayer  and  the  Agency 
enter  into  an  agreement  with  respect  to 
the  building  (which  is  binding  on  the 
Agency,  the  taxpayer,  and  all  successors 
in  interest)  as  to  the  housing  credit 
dollar  amount  to  be  allocated  to  the 
building.  In  the  case  of  a  substantially 
bond-financed  building  (as  described  in 
section  42(h)(4)(B)),  the  taxpayer  may 
elect  to  use  the  appropriate  percentage 
for  the  month  in  which  the  tax-exempt 
obligations  are  issued.  In  either  case,  the 
election  must  be  made  no  later  than  the 
5th  day  after  the  close  of  the  month 
elected  by  the  taxpayer.  An  election, 
once  made,  is  irrevocable. 

The  proposed  regulations  facilitate 
the  electronic  filing  of  income  tax 
retimis  by  removing  the  requirements  of 
§  1.42-8(a)(6)(i)  and  §  1.42-8(b)(4)(i) 
that  a  taxpayer  file  a  copy  of  the  election 
statement  (and,  in  the  case  of  §  1.42- 
8(a)(6)(i),  the  binding  agreement)  with 


its  income  tax  return  for  the  first  taxable 
year  that  credit  is  claimed. 

Allocation  Rules  for  Post-1989  State 
Housing  Credit  Ceiling  Amounts 

Under  section  42(h),  the  aggregate 
housing  credit  dollar  amount  that  an 
Agency  may  allocate  for  any  calendar 
year  is  limited  to  the  State  housing 
credit  ceiling  (Credit  Ceiling) 
apportioned  to  the  Agency  for  that 
calendar  year.  Prior  to  the  2000  Act 
changes,  section  42(h)(3)(C)  provided 
that  the  Credit  Ceiling  of  any  State  for 
any  calendar  year  was  an  amount  equal 
to  the  sum  of:  (a)  $1.25  multiplied  by 
the  State  population  (the  population 
component);  (b)  the  unused  Credit 
Ceiling,  if  any,  of  the  State  for  the 
preceding  calendar  year  (the  unused 
carryforward  component);  (c)  the 
amount  of  Credit  Ceiling  retimied  in  the 
calendar  year  (the  retiuned  credit 
component);  plus  (d)  the  amount,  if  any, 
allocated  to  the  State  by  the  Secretary 
under  section  42(h)(3)(D)  from  a 
national  pool  of  unused  credit  (the 
national  pool  component). 

Read  together,  sections  42(hK3)(C) 
and  42{h)(3)(D)(ii)  provide  rules 
governing  the  order  in  which  credit  is 
allocated  from  the  various  components 
of  the  Credit  Ceiling  (the  stacking  rule). 
Prior  to  the  2000  Act  changes  the 
stacking  rule  provided  that  credit  was 
,  allocated  first  fit)m  the  sum  of  the 
population  and  retiuned  credit 
components,  then  from  the  unused 
carryforward  component,  and  finally, 
from  the  national  pool  component.  In 
addition,  unlike  unallocated  credit 
attributable  to  the  population  and 
retiuTied  credit  components, 
unallocated  credit  attributable  to  the 
national  pool  component  could  not  be 
carried  forward,  and  therefore,  was  not 
included  in  the  unused  carryforward 
component  of  the  following  calendar 
year's  Credit  Ceiling. 

The  2000  Act  increased  the  size  of  the 
population  component  to  the  greater  of 
(1)  $1.75  ($1.50  for  2001)  multiplied  by 
the  State  population,  or  (2)  $2,000,000, 
with  these  amounts  being  increased  by 
a  cost-of-living  adjustment  for  calendar 
years  after  2002.  The  proposed 
regulations  amend  the  existing 
regulations  to  reflect  this  change. 
The  2000  Act  also  amended  the 
returned  credit  component  of  a  Credit 
Ceiling  for  any  calendar  year  to  include 
credits  from  a  carryover  allocation  made 
in  the  prior  calendar  year  where  a 
taxpayer  fails  to  satisfy  the  10  percent 
basis  requirement  by  a  date  after  the 
close  of  the  calendar  year  of  the 
allocation.  The  proposed  regulations 
amend  the  final  regulations  to  reflect 
this  change. 
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Finally,  the  2000  Act  amended  the 
stacking  rule  to  provide  that  credit  is 
allocated  first  from  the  unused 
canyforward  component,  then  from  the 
simi  of  the  population,  retvimed  credit, 
and  national  pool  components.  The 
2000  Act  also  amended  the  computation 
of  the  unused  carryforward  component. 
The  proposed  regulations  amend  the 
existing  regulations  to  reflect  these 
changes  and  clarify  that  under  the  2000 
Act  changes,  amoiuits  remaining 
unallocated  from  the  national  pool 
component  in  a  calendar  year  are 
included  as  part  of  the  unused 
carryforward  component  of  the 
following  calendar  year's  Credit  Ceiling. 

Proposed  E£fective  Date 

The  proposed  regulations  that  reflect 
the  changes  made  by  the  2000  Act  will 
be  effective  for  housing  credit  dollar 
amounts  allocated  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 
However,  the  proposed  regulations  that 
reflect  the  changes  made  by  the  2000 
Act  may  be  applied  by  Agencies  and 
taxpayers  for  housing  credit  dollar 
amounts  allocated  after  December  31, 
2000,  and  before  the  effective  date  of  the 
final  regulations.  The  proposed 
regulations  that  facilitate  the  electronic 
filing  of  income  tax  returns  will  be 
effective  for  forms  filed  after  the  date 
these  regulatipns  are  published  as  final 
regulations  iniihe  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulations  do  not  impose  a  new 
collection  of  information  on  small 
entities,  the  Regulatory  Flexibility  Act 
{5  U.S.C.  chapter  6)  does  not  apply.  The 
collection  of  information  contained  in 
this  notice  of  proposed  rulemaking  has 
been  previously  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507)  imder  control  number  1545-1102. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  this  notice  of 
proposed  rulemaking  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 


Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  Comments 
are  requested  on  all  aspects  of  the 
proposed  regulations.  In  addition, 
comments  are  specifically  requested  on 
the  clarity  of  the  proposed  regulations 
and  how  they  can  be  revised  to  be  more 
easily  understood.  All  comments  will  be 
available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  September  23,  2003,  at  10  a.m.  in 
room  4718,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington,  DC.  All  visitors  must 
present  photo  identification  to  enter  the 
building.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
immediate  entrance  area  at  the 
Constitution  Avenue  entrance  more 
than  30  minutes  before  the  hearing 
starts.  For  information  about  having 
your  name  placed  on  the  building 
access  list  to  attend  the  hearing,  see  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  (with  the  time  to 
be  devoted  to  each  topic)  by  September 
5,  2003. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Christopher  J.  Wilson 
and  Lauren  R.  Taylor,  Office  of  the 
Associate  Chief  Coimsel  (Passthroughs 
and  Special  Industries),  IRS.  However, 
other  perspimel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 


PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *   * 

Par.  2.  Section  1.42-6  is  amended  by: 

1.  Revising  paragraph  (a). 

2.  Amending  Example  1.  of  paragraph 
(b)(4)  by  removing  the  word 
"September"  and  by  adding  the  word 
"May"  in  its  place;  by  removing  the  date 
"1993"  each  place  it  appears  and  by 
adding  the  date  "2003"  in  its  place;  and 
by  removing  the  date  ^'1995"  and 
adding  the  date  "2005"  in  its  place. 

3.  Revising  Example  2.  of  paragraph 
(b)(4). 

4.  Revising  paragraph  (c)(1). 

5.  Amending  the  first  and  last 
sentences  of  paragraph  (c)(2]  by 
removing  the  language  "by  the  close  of 
the  calendar  year  of  the  allocation"  and 
adding  the  language  "by  the  close  of  the 
calendar  year  of  the  allocation  (for 
allocations  made  before  July  1)  or  by  the 
close  of  the  date  that  is  6  months  after 
the  date  the  allocation  is  made  (for 
allocations  made  after  Jime  30)"  in  its 
place. 

6.  Revising  paragraph  (c)(3). 

7.  Revising  paragraph  (d)(2)(viii). 

8.  Revising  paragraph  (d)(4)(i). 

9.  Amending  paragraph  (d)(4)(ii)  by 
removing  the  language  ",  'Carryover 
Allocation  of  the  Low-hicome  Housing 
Credit," ". 

10.  Amending  the  first  sentence  of 
paragraph  (e)(2)  by  removing  the 
language  "before  the  close  of  the 
calendar  year  of  the  allocation"  and 
adding  the  language  "by  the  close  of  the 
calendar  year  of  the  allocation  (for 
allocations  made  before  July  1)  or  by  the 
close  of  the  date  that  is  6  months  after 
the  date  the  allocation  is  made  (for 
allocations  made  after  Jime  30)"  in  its 
place. 

The  revisions  read  as  follows: 

§  1 .42-6.    Buildings  qualifying  for 
carryover  allocations. 

(a)  Carryover  allocations — (1)  In 
general.  A  carryover  allocation  is  an 
allocation  that  meets  the  requirements 
of  section  42(h)(1)(E)  or  (F).  If  the 
requirements  of  section  42(h)(1)(E)  or 
(F)  that  are  required  to  be  satisfied  by 
the  close  of  a  calendar  year  are  not 
satisfied,  the  allocation  is  not  valid  and 
is  treated  as  if  it  had  not  been  made  for 
that  calendar  year.  For  example,  if  a 
carryover  allocation  fails  to  satisfy  a 
requirement  in  §  1.42-6(d)  for  making 
an  allocation,  such  as  failing  to  be 
signed  or  dated  by  an  authorized  official 
of  an  allocating  agency  by  the  close  of 
a  calendar  year,  the  allocation  is  not 
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^iid  and  is  treated  as  if  it  had  not  been 
made  for  that  calendar  year. 
I  (2)  10  percent  basis  requirement.  A 
iarryover  allocation  may  only  be  made 
with  respect  to  a  qualified  building.  A 
qualified  building  is  any  building  which 
is  part  of  a  project  if,  by  the  date 
specified  under  paragraph  (a)(2)(i)  or  (ii) 
of  this  section,  a  taxpayer's  basis  in  the 
project  is  more  than  10  percent  of  the 
tpxpayer's  reasonably  expected  basis  in 
tbe  project  as  of  the  close  of  the  second 
tjalendar  year  following  the  calendar 
year  the  allocation  is  made.  For 
purposes  of  meeting  the  10  percent  basis 
requirement,  the  determination  of 
whether  a  building  is  part  of  a  single- 
building  project  or  multi-building 
project  is  based  on  whether  the 
carryover  allocation  is  made  under 
section  42(h)(1)(E)  (building-based 
allocation)  or  section  42(h)(1)(F) 
(iroject-based  allocation). 

(i)  Allocation  made  before  July  1 .  If  a 
carryover  allocation  is  made  before  July 
1  of  a  calendar  year,  a  taxpayer  must 
meet  the  10  percent  basis  requirement 
by  the  close  of  that  calendar  year.  If  a 
taxpayer  does  not  meet  the  10  percent 
basis  requirement  by  the  close  of  the 
calendar  year,  the  carryover  allocation  is 
not  valid  and  is  treated  as  if  it  had  not 
been  made. 

(ii)  Allocation  made  after  June  30.  If 
a  carryover  allocation  is  made  after  June 
30  of  a  calendar  year,  a  taxpayer  must 
meet  the  10  percent  basis  requirement 
by  the  close  of  the  date  that  is  6  months 
after  the  date  the  allocation  was  made. 
If  a  taxpayer  does  not  meet  the  10 
percent  basis  requirement  by  the  close 
of  the  required  date,  the  carryover 
allocation  must  be  retimied  to  the 
Agency.  Unlike  a  carryover  allocation 
made  before  July  1,  if  a  taxpayer  does 
not  meet  the  10  percent  basis 
requirement  by  the  close  of  the  required 
date,  the  carryover  allocation  is  treated 
as  a  valid  allocation  for  the  calendar 
year  of  allocation,  but  is  included  in  the 
"returned  credit  component"  for 
purposes  of  determining  the  State 
housing  credit  ceiling  under  section 
42(h)(3)(C)  for  the  calendar  year 
following  the  calendar  year  of  the 
allocation.  See  §  1.42-14(d)(l). 
db)  *  *  * 
M)*  *  * 
(Ui)*  *  * 


Example  2.  (i)  Facts.  D,  an  accrual-method 
taxpayer,  received  a  carryover  allocation 
from  Agency,  the  state  housing  credit  agency 
of  State  X,  on  September  12,  2003.  As  of  that 
date,  D  has  not  begun  construction  of  the 
low-income  housing  building  D  plans  to 
build  and  D  does  not  have  basis  in  the  land 
on  which  D  plans  to  build  the  building.  From 
September  12,  2003.  to  the  close  of  March  12, 
2004,  D  incurs  some  cosU  related  to  the 


planned  building,  including  architects'  fees. 
As  of  the  close  of  March  12,  2004,  these  costs 
do  not  exceed  10  percent  of  D's  reasonably 
expected  basis  in  the  single-building  project 
as  of  the  close  of  2005. 

(ii)  Determination  of  whether  building  is 
qualified.  Because  D's  carryover-allocation 
basis  as  of  the  close  of  March  12,  2004,  is  not 
more  than  10  percent  of  D's  reasonably 
expected  basis  in  the  single-building  project, 
the  building  is  not  a  qualified  building  for 
purposes  of  section  42(h)(l)(E)(ii)  and 
paragraph  (a)  of  this  section.  Accordingly,  the 
carryover  allocation  to  D  must  be  returned  to 
the  Agency.  The  allocation  is  valid  for 
purposes  of  determining  the  amount  of  credit 
allocated  by  Agency  from  State  X's  2003 
State  housing  credit  ceiling,  but  is  included 
in  the  returned  credit  component  of  State  X's 
2004  housing  credit  ceiling. 

(c)  Verification  of  basis  by  Agency— 
(1)  Verification  requirement.  An  Agency 
that  makes  a  carryover  allocation  to  a 
taxpayer  must  verify  that  the  taxpayer 
has  met  the  10  percent  basis 
requirement  of  paragraph  (a)(2)  of  this 
section. 
(2)*   *   * 

[3]  Time  of  verification. —{i) 
Allocations  made  before  July  1 .  For  a 
carryover  allocation  made  before  July  1, 
an  Agency  may  require  that  the  basis 
certification  be  submitted  to  or  received 
by  the  Agency  prior  to  the  close  of  the 
calendar  year  of  allocation  or  within  a 
reasonable  time  following  the  close  of 
the  calendar  year  of  allocation.  The 
Agency  will  need  to  verify  basis  as 
provided  in  paragraph  (c)(2)  of  this 
section  to  accurately  complete  the  Form 
8610,  "Annual  Low-Income  Housing 
Credit  Agencies  Report,"  and  the 
Schedule  A  (Form  8610),  "Carryover 
Allocation  of  Low-Income  Housing 
Credit,"  for  the  calendar  year  of  the 
allocation.  If  the  basis  certification  is 
not  timely  made,  or  supporting 
documentation  is  lacking,  inadequate, 
or  does  not  actually  support  the 
certification,  the  Agency  should  notify 
the  taxpayer  and  try  to  get  adequate 
dociunentation.  If  die  Agency  cannot 
verify  before  the  Form  8610  is  filed  that 
the  taxpayer  has  satisfied  the  10  percent 
basis  requirement  for  a  carryover 
allocation  made  before  July  1,  the 
allocation  is  not  valid  and  is  treated  as 
if  it  had  not  been  made  and  the 
carryover  allocation  should  not  be 
reported  on  the  Schedule  A  (Form 
8610). 

(ii)  Allocations  made  after  fune  30. 
An  Agency  may  require  that  the  basis 
certification  be  submitted  to  or  received 
by  the  Agency  prior  to  the  close  of  the 
date  that  is  6  months  after  the  date  the 
allocation  was  made  or  within  a 
reasonable  period  of  time  following  the 
close  of  the  date  that  is  6  months  after 
the  date  the  allocation  waS  made.  The 


Agency  will  need  to  verify  basis  as 
provided  in  paragraph  (c)(2)  of  this 
section.  If  the  basis  certification  is  not 
timely  made,  or  supporting 
documentation  is  lacking,  inadequate, 
or  does  not  actually  support  the 
certification,  the  Agency  should  notify 
the  taxpayer  and  try  to  get  adequate 
documentation.  If  the  Agency  caimot 
verify  that  the  taxpayer  has  satisfied  the 
10  percent  basis  requirement  for  a 
carryover  allocation  made  after  June  30, 
the  allocation  must  be  returned  to  the 
Agency.  The  carryover  allocation  is  a 
valid  allocation  for  the  calendar  year  of 
the  allocation,  but  is  included  in  the 
returned  credit  component  of  the  State 
housing  credit  ceiling  for  the  calendar 
year  following  Ae  calendar  year  of  the 
allocation  . 
(d)  *  *  * 
(2)  *  *  * 

(viii)  For  carryover  allocations  made 
before  July  1,  the  taxpayer's  basis  in  the 
project  (land  and  depreciable  basis)  as 
of  the  close  of  the  calendar  year  of  the 
allocation  and  the  percentage  that  basis 
bears  to  the  reasonably  expected  basis  in 
the  project  (land  and  depreciable  basis) 
as  of  the  close  of  the  second  calendar 
year  following  the  calendar  year  of 
allocation; 
***** 

(4)  Recordkeeping  requirements— (i) 
Taxpayer.  When  an  allocation  is  made 
pursuant  to  section  42(h)(1)(E)  or  (F). 
the  taxpayer  must  retain  a  copy  of  the 
allocation  document.  The  Form  8609 
that  reflects  the  allocation  must  be  filed 
for  the  first  taxable  year  that  the  credit 
is  claimed  and  for  each  taxable  year 
thereafter  throughout  the  compliance 
period,  whether  or  not  a  credit  is 
claimed  for  the  taxable  year. 
***** 

Par.  3.  Section  1.42-8  is  amended  by: 

1.  Revising  the  second  sentence  of 
paragraph  (a)(6)(i). 

2.  Revising  paragraph  (a)(6)(ii). 

3.  Redesignating  the  year  "1993"  as 
"2003"  and  the  year  "1994"  as  "2004  " 
each  place  it  appears  in  paragraph  (a)(7). 
Example  1  and  Example  2. 

4.  hi  Example  1.  of  paragraph  (a)(7), 
revising  the  second  to  the  last  sentence 
of  (»).  removing  the  second  sentence  of 
(iii),  and  revising  (iv). 

5.  hi  Example  2.  of  paragraph  (a)(7), 
removing  the  third  sentence  of  (iii)  and 
revising  (iv). 

6.  Removing  the  third  sentence  of 
paragraph  (b)(4)(i). 

7.  Revising  paragraph  (b){4)(ii). 
The  revisions  read  as  follows: 

§  1 .42-8    Election  of  appropriate 
percentage  month. 

(a)  *  *  * 
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(6)  Procedures — (i)  Taxpayer.  *  *  * 
The  taxpayer  must  retain  a  copy  of  the 
binding  agreement  and  the  election 
statement. 

(ii)  Agency.  The  Agency  must  retain 
the  origiDal  of  the  binding  agreement 
and  election  statement  and,  to  the  extent 
required  by  Schedule  A  {Form  8610), 
"Carryover  Allocation  of  Low-Income 
Housing  Credit,"  account  for  the 
binding  agreement  and  election 
statement  on  that  schedule. 

(7)*   *   * 

Example  J.  *  *  * 

(ii)  *   *   *  Because  allocations  were  made 
for  the  building  in  two  separate  calendar 
years.  Agency  must  issue  two  Forms  8609, 
■'Low-Income  Housing  Credit  Allocation 
Certification,"  to  X.  *   *   *    . 
***** 

(iv)  Agency  retains  the  original  of  the 
binding  agreement,  election  statement,  and 

2003  carryover  allocation  document.  Agency 
accounts  for  the  binding  agreement,  election 
statement,  and  2003  carryover  allocation  on 
the  Schedule  A  (Form  8610)  that  it  files  for 
the  2003  calendar  year.  After  the  building  is 
placed  in  service  in  2004.  and  assuming 
other  necessary  requirements  for  issuing  a 
Form  8609  are  met  (for  example,  taxpayer  has 
certified  all  sources  and  uses  of  funds  and 
development  costs  for  the  building  under 
§1.42-17),  Agency  issues  to  X  a  copy  of  the 
Form  8609  reflecting  the  2003  carryover 
allocation  of  $100,000.  Agency  accounts  for 
the  Form  8609  on  the  first  Form  8610  that  it 
files  following  the  date  the  Form  8609  is 
issued  to  X.  Agency  also  issues  to  X  a  copy 
of  the  Form  8609  reflecting  the  $50,000 
allocation  made  in  2004  and  accounts  for  the 

2004  allocation  on  the  Form  8610,  "Annual 
Low-Income  Housing  Credit  Agencies 
Report,"  that  it  files  for  the  2004  calendar 
year.  Agency  retains  copies  of  the  Forms 

8609  that  are  issued  to  X. 
Example  2.  *   *   * 

***** 

(iv)  Agency  retains  the  original  of  the 
binding  agreements,  election  statements,  and 
carryover  allocation  documents.  Agency 
accounts  for  the  binding  agreement,  election 
statement,  and  2003  Ccuryover  allocation  on 
the  Schedule  A  (Form  8610)  that  it  files  for 
the  2003  calendar  year.  Agency  also  accounts 
for  the  binding  agreement,  election 
statement,  and  2004  carryover  allocation  on 
the  Schedule  A  (Form  8610)  that  it  files  for 
the  2004  calendcu'  year.  After  each  separate 
new  building  is  placed  in  service,  and 
assuming  other  necesseu-y  requirements  for 
issuing  a  Form  8609  are  met  (for  example, 
taxpayer  has  "certified  all  sources  and  uses  of 
funds  and  development  costs  for  the  building 
under  §  1.42-17),  the  Agency  will  issue  to  X 
a  copy  of  the  Form  8609  reflecting  the  2003 
carryover  allocation  of  $70,000  and  a  copy  of 
the  Form  8609  reflecting  the  2004  carryover 
allocation  of  $50,000,  respectively.  Agency 
accounts  for  each  Form  8609  on  the  Form 

8610  that  reflects  the  calendar  year  each 
Form  8609  is  issued.  Agency  retains  copies 
of  the  Forms  8609  that  are  issued  to  X. 

(b)*    *   * 


(4)*   *   * 

(ii)  Agency.  The  Agency  must  retain 
the  original  of  the  election  statement 
and  a  copy  of  the  Form  8609  that 
reflects  the  election  statement.  The 
Agency  must  file  an  additional  copy  of 
the  Form  8609  with  the  Agency's  Form 
8610  that  reflects  the  calendar  year  the 
Form  8609  is  issued. 

Par.  4.  Section  1.42-12  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1 .42-1 2    Effective  dates  and  transitional 
rules. 

(a)  Effective  dates — (1)  In  general. 
Except  as  provided  in  paragraphs  (a)(2) 
and  (a)(3)  of  this  section,  the  rules  set 
forth  in  §§  1.42-6  and  1.42-8  through 
1.42-12  are  effective  May  2, 1994. 
However,  binding  agreements,  election 
statements,  and  carryover  allocation 
documents  entered  into  before  May  2, 
1994,  that  follow  the  guidance  set  forth 
in  Notice  89-1.  1989-1  C.B.  620  (see 
§  601.601(d)(2)(ii)(b)  of  this  chapter) 
need  not  be  changed  to  conform  to  the 
rules  set  forth  in  §§  1.42-6  and  1.42-8 
through  1.42-12. 

(2)  Community  Renewal  Tax  Relief 
Act  of  2000 — In  general.  Paragraphs  (a), 
{b)(4)(iii)  Example  1  and  Example  2,  (c). 
{d){2)(viii),  and  (e)(2)  of  §  1.42-6  are 
effective  for  housing  credit  dollar 
amounts  allocated  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 
However,  the  rules  in  paragraphs  (a), 
(b)(4)(iii)  Example  1  and  Example  2,  (c), 
(d)(2)(viii),  and  (e)(2)  of  §  1.42-6  may  be 
applied  by  Agencies  and  taxpayers  for 
housing  credit  dollar  amounts  allocated 
after  December  31,  2000,  and  on  or 
before  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  Ojherwise,  subject  to 
the  applicable  effective  dates  of  the 
corresponding  statutory  provisions,  the 
rules  that  apply  for  housing  credit  dollar 
amounts  allocated  on  or  before  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register  are 
contained  in  §  1.42-6  in  effect  on  and 
before  these  regulations  are  published  as 
final  regulations  in  the  Federal  Register 
(see  26  CFR  part  1  revised  as  of  April 
1.2003). 

(3)  Electronic  filing  simplification 
changes.  Section  1.42-6(d)(4)  and 
§1.42-8(a)(6)(i).(a)(6)(ii).{a)(7) 
Example  1  and  Example  2,  (b){4)(i),  and 
(b)(4)(ii)  are  effective  for  forms  filed 
after  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  The  rules  that  apply 
for  forms  filed  on  or  before  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register  are 
contained  in  §  1.42-6  and  1.42-8  in 
effect  on  and  before  these  regulations 


are  published  as  final  regulations  in  the 
Federal  Register  (see  26  CFR  part  1 
revised  as  of  April  1,  2003). 

***** 

Par.  5.  Section  1.42-14  is  amended 
by: 

1 .  Revising  the  section  heading  and 
paragraph  (a). 

2.  Removing  paragraph  (c). 

3.  Redesignating  paragraph  (b)  as 
paragraph  (c). 

4.  Adding  a  new  paragraph  (b). 

5.  Adding  a  new  sentence  at  the  end 
of  paragraph  (d)(2)(iv){A). 

6.  Removing  the  second  to  the  last 
sentence  of  paragraph  (e). 

7.  Revising  paragraph  (g). 

8.  Revising  paragraph  (i)(2). 

9.  Revising  paragraph  (k). 

10.  Revising  paragraph  (1). 

The  revisions  and  addition  read  as 
follows: 

§  1 .42-1 4.    Allocation  rules  for  post-2000 
State  housing  credit  ceiling  amount. 

(a)  State  housing  credit  ceiling— [1)  In 
general.  The  State  housing  credit  ceiling 
for  a  State  for  any  calendar  year  after 
2000  is  comprised  of  four  components. 
The  four  components  are — 

(i)  The  unused  State  housing  credit 
ceiling,  if  any,  of  the  State  for  the 
preceding  calendar  year  (the  unused 
carryforward  component); 

(ii)  The  greater  of— 

(A)  $1.75  ($1.50  for  calendar  year 
2001)  multiplied  by  the  State 
population,  or 

(B)  $2,000,000  (the  population 
component); 

(iii)  The  amount  of  State  housing 
credit  ceiling  returned  in  the  calendar 
year  (the  retiuned  credit  component); 
plus 

(iv)  The  amount,  if  any.  allocated  to 
the  State  by  the  Secretary  under  section 
42(h)(3)(D)  from  a  national  pool  of 
unused  credit  (the  national  pool 
component). 

(2)  Cost  of  Living  Adjustment — (i) 
General  rule.  For  any  calendar  year  after 
2002.  the  $2,000,000  and  $1.75  amounts 
in  paragraph  (a)(l)(ii)  of  this  section  are 
each  increased  by  an  amount  equal  to — 

(A)  The  dollar  amount,  multiplied  by 

(B)  The  cost-of-living  adjustment 
determined  under  section  1(f)(3)  for  the 
calendar  year  by  substituting  "calendar 
year  2001"  for  "calendar  year  1992"  in 
section  1(f)(3)(B). 

(ii)  Rounding.  Any  increase  resulting 
from  the  application  of  paragraph 
(a){2)(i)  of  this  section  which,  in  the 
case  of  the  $2,000,000  amount,  is  not  a 
multiple  of  $5,000,  is  rounded  to  the 
next  lowest  multiple  of  $5,000,  and 
which,  in  the  case  of  the  $1.75  amount, 
is  not  a  multiple  of  5  cents,  is  rounded 
to  the  next  lowest  multiple  of  5  cents. 
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(b)  The  unused  carryforward 
component.  The  unused  carryforward 
component  of  the  State  housing  credit 
ceiling  for  any  calendar  year  is  the 
unused  State  housing  credit  ceiling,  if 
any,  of  the  State  for  the  preceding 
calendar  year.  The  unused  State  housing 
credit  ceiling  for  any  calendar  year  is 
the  excess,  if  any,  of — 

(1)  The  siun  of  the  population, 
returned  credit,  and  national  pool 
components  for  the  calendar  year,  over 

(2)  The  aggregate  housing  credit  dollar 
amount  allocated  for  the  calendar  year 
reduced  by  the  housing  credit  dollar 
amoimts  allocated  from  the  unused 
carryforward  component  for  the 
calendar  year. 
***** 

(d)*  *  * 
(2)*  *  • 
(iv)  *  *  * 

(A)  Building  not  qualified  within 
required  time  period.  *  *  *  Also,  a 

A.  Unused  carryforward  component  

B.  Population  component  

C.  Returned  credit  component 

D.  National  pool  component 


building  that  has  received  a  post-June 
30  carryover  allocation  is  not  qualified 
within  the  required  time  period  if  tie 
taxpayer  does  not  meet  the  10  percent 
basis  requirement  by  the  date  that  is  6 
months  after  the  date  the  allocation  was 
made  (as  described  in  §  1.42-6(a)(2)(ii)). 
***** 

(g)  Stacking  order.  Credit  is  treated  as 
allocated  from  the  various  components 
of  the  State  housing  credit  ceiling  in  the 
following  order.  The  first  credit 
allocated  for  any  calendar  year  is  treated 
as  credit  from  the  unused  carryforward 
component  of  the  State  housing  credit 
ceiling  for  the  calendar  year.  After  all  of 
the  credit,  in  the  unused  carryforward 
component  has  been  allocated,  any 
credit  allocated  is  treated  as  allocated 
from  the  sum  of  the  population, 
returned  credit,  and  national  pool 
components  of  the  State  housing  credit 
ceiling. 


Total 


(i)*  *  * 

(2)  Unused  housing  credit  carryover. 
The  imused  housing  credit  carryover  of 
a  State  for  any  calendar  year  is  the 
excess,  if  any,  of— 

(i)  The  xmused  carryforward 
component  of  the  State  housing  credit 
ceiling  for  the  calendar  year,  over 

(ii)  The  total  housing  credit  dollar 
amount  allocated  for  the  calendar  year. 
***** 

(k)  Examples.— {1)  The  operation  of 
the  rules  of  this  section  is  illustrated  by 
the  following  examples.  Unless 
otherwise  stated  in  an  example.  Agency 
A  is  the  sole  Agency  authorized  to  make 
allocations  of  housing  credit  dollar 
amounts  in  State  M,  all  of  Agency  A's 
allocations  are  valid,  .and  for  calendar 
year  2003,  Agency  A  has  available  for 
allocation  a  State  housing  credit  ceiling 
consisting  of  the  following  housing 
credit  dollar  amounts: 

" '.  $50 

no 

10 

0 


170 


ii)  hi  addition,  the  $10  of  retxuned 
credit  component  was  retimied  before 
October  1,  2003. 

Example  1~  (i)  Additional  facts.  By  the 
close  of  2003.  Agency  A  had  allocated  $80  of 
the  State  M  housing  credit  ceiling.  Of  the  $80 
allocated,  $17  was  allocated  to  projects 
involving  qualified  nonprofit  organizations, 
(ii)  Application  of  stacking  rules.  The  $80 
of  allocated  credit  is  first  treated  as  allocated 
from  the  unused  carryforward  component  of 
the  State  housing  credit  ceiling.  The  $80  of 
allocated  credit  exceeds  the  $50  attributable 
to  the  unused  carryforward  component  by 
$30.  Because  the  unused  carryforward 
component  is  fully  utilized  no  credit  will  be 
forfeited  by  State  M  to  the  2004  National 
Pool.  The  remaining  $30  of  allocated  credit 
will  next  be  treated  as  allocated  from  the 
$120  in  credit  determined  by  aggregating  the 
population,  returned  credit,  and  national 
pool  components  ($110  +  10  +  0  =  $120).  The 
$90  of  unallocated  credit  remaining  in  State 
M's  2003  State  housing  credit  ceiling  ($120 
-  30  =  $90)  represents  the  unused 
carryforward  component  of  State  M's  2004 
State  housing  credit  ceiling.  Under  paragraph 
(i)(3)  of  this  section.  State  M  does  not  quahfy 
for  credit  horn  the  2004  National  Pool. 

(iii)  Nonprofit  set-aside.  Agency  A 
allocated  exactly  the  amount  of  credit  to 
projecU  involving  qualified  nonprofit 
organizations  as  necessary  to  meet  the 
nonprofit  set-aside  requirement  ($17, 10%  of 
the  $170  ceiling). 

Example  2—  (i)  Additional  facts.  By  the 
close  of  2003.  Agency  A  had  allocated  $40  of 
the  State  M  housing  credit  ceiling.  Of  the  $40 


allocated,  $20  was  allocated  to  projects 
involving  qualified  nonprofit  organizations, 
(ii)  Application  of  stacking  rules.  The  $40 
of  allocated  credit  is  first  treated  as  allocated 
from  the  unused  carryforward  component  of 
the  State  housing  credit  ceiling.  Because  the 
$40  of  allocated  credit  does  not  exCeed  the 
$50  attributable  to  the  unused  carryforward 
component,  the  remaining  components  of  the 
State  housing  credit  ceiling  are  unaffected. 
The  $10  remaining  in  the  unused 
carryforward  component  is  assigned  to  the 
Secretary  for  inclusion  in  the  2004  National 
Pool.  The  $120  in  credit  determined  by  the 
aggregating  the  population,  returned  credit, 
and  national  pool  components  becomes  the 
unused  carryforward  component  of  State  M's 
2004  State  housing  credit  ceiling.  Under 
paragraph  (i)(3)  of  this  section.  State  M  does 
not  qualify  for  credit  from  the  2004  National 
Pool. 

(iii)  Nonprofit  set-aside.  Agency  A 
allocated  $3  more  credit  to  projects  invoJving 
qualified  nonprofit  organizations  than 
necessary  to  meet  the  nonprofit  set-aside 
requirement.  Thisdoes  not  reduce  the 
application  of  the  10%  nonprofit  set-aside 
requirement  to  the  State  M  housing  credit 
ceiling  for  calendar  year  2004. 

Example  3—  (i)  Additional  fact.  None  of 
the  applications  for  credit  that  Agency  A 
received  for  2003  are  for  projects  involving 
qualified  nonprofit  organizations. 

(ii)  Nonprofit  set-aside.  Because  at  least 
10%  of  the  State  housing  credit  ceiling  must 
be  set  aside  for  projects  involving  a  qualified 
nonprofit  organization.  Agency  A  can 
allocate  only  $153  of  the  $170  State  housing 
credit  ceiling  for  calendar  year  2003 
($170  -  17  =  $153).  If  Agency  A  allocates 


$1 53  of  credit,  the  credit  is  treated  as 
allocated  $50  from  the  unused  carryforward 
component  and  $103  from  the  sum  of  the 
population,  returned  credit,  and  national 
pool  components.  The  $17  of  unallocated 
credit  that  is  set  aside  for  projects  involving 
qualified  nonprofit  organizations  becomes 
the  unused  carryforward  component  of  State 
M's  2004  State  housing  credit  ceiling.  Under 
paragraph  (i)(3)  of  this  section.  State  M  does 
not  qualify  for  credit  from  the  2004  National 
Pool. 

Example  4—  (i)  Additional  facts.  The  $10 
of  returned  credit  component  was  returned 
prior  to  October  1,  2003.  However,  a  $40 
credit  that  had  been  allocated  in  calendar 
year  2002  to  a  project  involving  a  qualified 
nonprofit  organization  was  returned  to  the 
Agency  by  a  mutual  consent  agreement  dated 
November  15,  2003.  By  the  close  of  2003, 
Agency  A  had  allocated  $170  of  the  State  M's 
housing  credit  ceiling,  including  $17  of 
credit  to  projects  involving  qualified 
nonprofit  organizations. 

(ii)  Effect  of  three-month  rule.  Under  the 
three-month  rule  9f  paragraph  (d)(2)(iii)  of 
this  section.  Agency  A  may  treat  all  or  part 
of  the  $40  of  previously  allocated  credit  as 
returned  on  )anuary  1,  2004.  If  Agency  A 
treats  all  of  the  $40  amount  as  having  been 
returned  in  calendar  year  2004,  the  State  M 
housing  credit  ceiling  for  2003  is  $170.  This 
entire  amount,  including  the  $17  nonprofit 
set-aside,  has  been  allocated  in  2003.  Under 
paragraph  (i)(3)  of  this  section.  State  M 
qualifies  for  the  2004  National  Pool. 

(iii)  If  three-month  rule  not  used.  If  Agency 
A  treats  all  of  the  $40  of  previously  allocated 
credit  as  returned  in  calendar  year  2003,  the 
State  housing  credit  ceiling  for  the  2003 
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calendar  year  will  be  S210  of  which  $50  will 
be  attributable  to  the  returned  credit 
component  ($10  +  $40  =  $50).  Because  credit 
amounts  allocated  to  a  qualifled  nonprofit 
organization  in  a  prior  calendar  year  that  are 
returned  in  a  subsequent  calendar  year  do 
not  retain  their  nonprofit  character,  the 
nonprofit  set-aside  for  calendar  year  2003  is 
$21  (10%  of  the  $210  State  housing  credit 
ceiling).  The  $170  that  Agency  A  allocated 
during  2003  is  first  treated  as  allocated  from 
the  unused  carryforward  component  of  the 
State  housing  credit  ceiling.  The  $170  of 
allocated  credit  exceeds  the  $50  attributable 
to  the  unused  carryforward  component  by 
$120.  Because  the  unused  carryforward 
component  is  fully  utilized  no  credit  will  be 
forfeited  by  State  M  to  the  2004  National 
Pool.  The  remaining  $120  of  allocated  credit 
will  next  be  treated  as  allocated  from  the 
$160  in  credit  determined  by  aggregating  the 
population,  returned  credit,  and  national 
pool  components  ($110  +  50  +  0  =  $160).  The 
$40  of  unallocated  credit  (which  includes  $4 
of  unallocated  credit  from  the  $21  nonprofit 
set-aside)  remaining  in  State  M's  2003 
housing  credit  ceiling  ($160  -  120  =  $40) 
represents  the  utiused  carryforward 
component  of  State  Ms  2004  housing  credit 
ceiling.  Under  paragraph  (i)(3)  of  this  section. 
State  M  does  not  qualify  for  credit  from  the 
2004  National  Pool. 

(1)  Effective  dates — (1)  In  general. 
Except  as  provided  in  paragraph  (1)(2), 
the  rules  set  forth  in  this  section  are 
effective  January  1, 1994. 

(2)  Community  Renewal  Tax  Relief 
Act  of  2000  changes.  Paragraphs  (a),  (b), 
(c),  (e),  {i){2)  and  (k)  of  this  section  are 
effective  for  housing  credit  dollar 
amounts  allocated  after  the  date  these 
regulations  are  published  as  final 
regulations  in  the  Federal  Register. 
However,  paragraphs  (a},  (b),  (c),  (e), 
(i)(2)  and  (k)  of  this  section  may  be 
applied  by  Agencies  and  taxpayers  for 
housing  credit  dollar  amounts  allocated 
after  December  31,  2000,  and  on  or 
before  the  date  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register.  Otherwise,  subject  to 
the  applicable  effective  dates  of  the 
corresponding  statutory  provisions,  the 
rules  that  apply  for  housing  credit  dollar 
amounts  allocated  on  or  before  the  date 
these  regulations  are  published  as  final 
regulations  in  the  Federal  Register  are 
contained  in  this  section  in  effect  on 
and  before  these  regulations  are 
published  as  final  regulations  in  the 
Federal  Register  (see  26  CFR  part  1 
revised  as  of  April  1.  2003). 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 

Enforcement. 

[FR  Doc.  03-16941  Filed  7-3-03;  8:45  am] 

BILUNG  C006  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 38495-02] 
RIN  1545-BC36 

Depreciation  of  Vans  and  Light  Trucks 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross  reference  to  temporary 

regulations. 

SUIMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  modify  the  existing 
regulations  promulgated  under  section 
280F(a)  of  the  Internal  Revenue  Code 
relating  to  limitations  on  the 
depreciation  allowance  for  passenger 
automobiles.  The  temporary  regulations, 
which  amend  the  definition  of 
passenger  automobiles  for  purposes  of 
section  280F(a),  affect  certain  taxpayers 
that  use  vans  and  light  trucks  in  their 
trade  or  business.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
October  6,  2003. 

ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-1 38495-02),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Alternatively,  submissions 
may  be  hand  delivered  Monday  though 
Friday  between  the  hours  of  8  a.m.  and 
4  p.m".  to:  CC:PA:RU  (REG-1 38495-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Comments  may  also  be 
submitted  electronically  to  the  IRS 
Internet  site  at  www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Bernard  P. 
Harvey,  (202)  622-3110;  concerning 
submissions  and  to  request  a  hearing, 
LaNita  Van  Dyke,  (202)  622-7180  (not 
toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Explanation  of  Provisions 

The  temporary  regulations  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  amend  the 
Income  Tax  Regulations  (26  CFR  part  1) 
under  section  280F  of  the  Internal 
Revenue  Code  of  1986  (Code).  The  text 
of  the  temporary  regulations  also  serves 
as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  these 
proposed  regulations. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pxursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS  or 
electronically  generated  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
generally  requests  any  comments  on  the 
clarity  of  the  proposed  rule  and  how  it  -■ 
may  be  made  easier  to  understand.  All 
comments  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  who  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Bernard  P.  Harvey,  Office 
of  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
However,  other  personnel  from  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  peirt  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
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I  Section  1.280F-6  also  issued  under  26 
EJ.S.C.  280F.  *   *   * 

2.  Section  1.280F-6  is  amended  as 
{  4I0WS: 

gi.280F-6    Special  rules  and  definitions. 

'  (The  text  of  this  proposed  section  is 
ihe  same  as  the  text  of  the  amendments 
to  §  1.280F-6T  published  elsewhere  in 
this  issue  of  the  Federal  Register.] 

Robert  E.  Wenzei, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

{^R  Doc.  03-17086  Filed  7-3-03;  8:45  amj 

BtJJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  934 

[NI>-047-FOR.  Amendment  No.  XXXIV] 

North  Dakota  Regulatory  Program 

AQENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  hiterior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SIMMARY:  We  are  announcing  receipt  of 
a  proposed  amendment  to  the  North 
Dakota  regulatory  program  (hereinafter, 
the  "North  Dakota  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  North  Dakota  proposes  revisions  to 
its  rules  about  bonding,  blasting,  and 
revegetation  success  standards.  North 
Dakota  intends  to  revise  its  program  to 
clarify  ambiguities,  and  improve 
operational  efficiency. 

This  document  gives  the  times  and 
locations  that  the  North  Dakota  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procediues  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  vmtten 
comments  on  this  amendment  until  4 
p.m.,  m.d.t.  August  6,  2003.  If  requested, 
we  will  hold  a  public  hearing  on  the 
amendment  on  August  1,  2003.  We  will 
accept  requests  to  speak  until  4  p.m., 
m.d.t.  on  July  22,  2003., 
ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Guy  Padgett 
at  the  address  listed  below. 

You  may  review  copies  of  the  North 
Dakota  program,  this  amendment,  a 


listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM's) 
Casper  Field  Office. 
Guy  Padgett,  Director.  Casper  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  100 
East  "B"  Street,  Federal  Building, 
Room  2128,  Casper,  Wyoming  82601- 
1918,  307-261-6550, 
GPadgett@osmre.gov. 
James  R.  Deutsch,  Director,  Reclamation 
Division,  Public  Service  Division,  600 
East  Boulevard  Avenue,  Dept.  408, 
Bismarck,  North  Dakota  58505-0480 
701-328-2400,  jrd@psc.state.nd.us.  ' 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307-261-6550. 
Internet:  GPadgett@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  Background  on  the  North  Dakota  Program 
n.  Description  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 
IV.  Procedural  Determinations 

I.  Background  on  the  North  Dakota 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siuface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *  *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  hiterior 
conditionally  approved  the  North 
Dakota  program  on  December  15,  1980. 
You  can  find  backgroimd  information 
on  the  North  Dakota  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  North  Dakota  program  in 
the  December  15, 1980  Federal  Register 
(45  FR  82214).  You  can  also  find  later 
actions  concerning  North  Dakota's 
program  and  program  amendments  at  30 
CFR  934.12,  934.13,  934.15,  and  934.30. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  April  23,  2003,  North 
Dakota  sent  us  a  proposed  amendment 
to  its  program  (Amendment  number 
ND-XXXIV),  administrative  record  No. 


ND-n-01)  under  SMCRA  (30  U.S.C. 
1201  et  seq.).  North  Dakota  sent  the 
amendment  to  include  changes  made  at 
its  own  initiative.  The  full  text  of  the 
program  amendment  is  available  for  you 
to  read  at  the  locations  listed  above 
under  ADDRESSES. 

The  provisions  of  the  North  Dakota 
Administrative  Code  (NDAC)  that  North 
Dakota  proposes  to  revise  are:  (1)  NDAC 
69-05.2-01-02,  Definitions;  (2)  NDAC 
69-05.2-12-01,  Performance  bond- 
General  requirements;  (3)  NDAC  69- 
05.2-12-04,  Performance  bond- 
Collateral  bond;  (4)  NDAC  69-05.2-17- 
07,  Performance  standards— Use  of 
Explosives— Records  of  Blasting 
operations;  and  (5)  NDAC69-05.2-22- 
07,  Performance  standards— 
Revegetation— Standards  for  success. 
Specifically,  NDAC  69-05.2-01-02 
(Definitions)  is  being  revised  to  add 
irrevocable  letters  of  credit  as  one  of  the 
financial  supports  for  a  collateral  bond- 
NDAC  69-05.2-12-01  (Performance 
bond— General  requirements)  is  being 
revised  to  allow  the  posting  of  more 
than  one  bond  to  guarantee  specific 
phases  of  reclamation  within  the  permit 
area;  NDAC  69-05.2-12-04 
(Performance  bond— Collateral  bond)  is 
being  revised  to  specify  that:  (1)  The 
permittee  obtain  prior  North  Dakota 
Public  Service  (Commission)  approval 
of  the  bank  that  will  issue  the  letter  of 
credit,  (2)  the  term  of  the  letter  must  be 
at  least  one  year,  (3)  the  bank  issuing  the 
credit  must  give  the  Conunission  at  least 
90  days  notice  if  it  intends  to  terminate 
the  credit  at  the  end  of  the  current  term, 
(4)  the  Commission  will  not  accept 
letters  of  credit  in  excess  of  10  percent 
of  the  bank's  total  equity,  and  (5)  the 
bank  must  provide  the  Commission 
*  with  notice  of  any  pending  action  that 
could  result  in  suspension  or  revocation 
of  the  bank's  charter  or  license  to  do 
business;  NDAC  69-05.2-17-07  is  being 
revised  to  make  a  minor  editorial 
change  to  clarify  that  other  structxu^s 
(as  well  as  dwellings,  schools,  churches, 
and  commercial  and  institutional 
buildings)  may  be  protected  fttim 
certain  blasting  operations;  and  NDAC- 
69-05-22-07,  minor  editorial  changes 
to  North  Dakota's  revegetation  success 
standards  that  clarify  that  the  standards 
can  be  exceeded,  as  well  as  met,  for 
demonstrating  reclamation  success. 

in.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  apiendment,  it  will  become 
part  of  the  North  Dakota  program. 
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Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  nde  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  them  the 
Casper  Field  Office  may  not  be  logged 
in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SATS*No. 
ND-047-FOR"  and  your  name  and 
retiun  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Casper  Field  Office  at  303/ 
261-6555. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  diuing 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  m.d.t.  on  July  22,  2003.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT,  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportimity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensiue  an 
acciuate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 


of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

rv.  Procedural  Determinatioiis 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  nde  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  tha  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


Executive  Order  13132 — Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with"  •- 

regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  Tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  Tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  Tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  Tribes. 
The  rule  does  not  involve  or  affect 
Indian  Tribes  in  any  way. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866.  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30     ' 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  Stat»  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
Nationd  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 
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Paperwork  Reduction  Act 

This  rule  does  not  contain 
i^ormation  collection  requirements  that 
require  approval  by  0MB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3607  et  seq.). 

Regulatory  Flexibility  Act 

I  The  Department  of  the  Interior 
cfertifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
Wjlich  an  economic  analysis  was 
prepared  and  certification  made  ihat 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  munber  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assiunptions  for  the 
countei^art  Federal  regulations. 


List  of  Subjects  in  30  CFR  Part  934 

Intergovernmental  relations.  Surface 
Mining,  Undergroimd  Mining. 

Dated:  June  9,  2003. 
Allen  D.  Klein, 

Regional  Director.  Western  Regional 
Coordinating  Center. 

[FR  Doc.  03-17084  Filed  7-3-03;  8:45  ami 
BILIJNG  CODE  4310-0S-f> 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
VS.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

Tfhis  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  state  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepeired  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate.    . 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 
tVA-120-FOR] 

Virginia  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule;- public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendments. 


SUMMARY:  We  are  annoimcing  receipt  of 
a  proposed  amendment  to  the  Virginia 
regulatory  program  (Virginia  program) 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  The  program  amendment  is 
intended  to  increase  the  permit  and 
anniversary  fees  for  Coal  Surface  Mining 
and  Reclamation  permits  issued  by  the 
Virginia  Department  of  Mines,  Minerals 
and  Energy  (DMME). 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.  (local  time),  on  August  6,  2003.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  August  1,  2003. 
We  will  accept  requests  to  speak  at  the 
hearing  imtil  4  p.m.  (local  time),  on  July 
22,  2003. 

ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Mr.  Robert  A. 
Penn,  Director,  Big  Stone  Gap  Field 
Office  at  the  address  listed  below. 

You  may  review  copies  of  the  Virginia 
program,  this  amendment,  a  listing  of 
any  scheduled  public  hearings,  and  dl 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hoiu^s, 
Monday  through  Friday,  excluding 
holidays.  You  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Big  Stone  Gap  Field  Office. 

Mr.  Robert  A.  Penn,  Director,  Big 
Stone  Gap  Field  Office,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1941  Neeley  Road.  Suite  201, 
Compartment  116,  Big  Stone  Gap, 
Virginia  24219;  Telephone:  (540)  523- 


4303.  E-mail:  rpeim@osmre.gov.  Mr. 
Leslie  S.  Vincent,  Virginia  Division  of 
Mined  Land  Reclamation,  P.O.  Drawer 
900,  Big  Stone  Gap,  Virginia  24219; 
Telephone:  (540)  523-8100.  E-mail: 
lsv®mme.state.  va.us. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  A.  Penn,  Director,  Big  Stone  Gap 
Field  Office;  Telephone:  (540)  523- 
4303.  Internet:  rpenn@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Virginia  Program 

II.  Description  of  the  Proposed  Amendment 
lU.  Public  Comment  Procedures 

rV.  Procedural  Determinations 

L  Background  on  the  Virginia  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "*  *  *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *   *  *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Virginia 
program  on  December  15,  1981.  You  can 
find  background  information  on  the 
Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Virginia  program  in  the  December 
15, 1981,  Federal  Register  (46  FR 
61088).  You  can  also  find  later  actions 
concerning  Virginia's  program  and 
program  amendments  at  30  CFR  946.12, 
946.13,  and  946.15. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  May  16,  2003 
(Administrative  Record  Number  VA- 
1029),  the  DMME  submitted  an 
amendment  to  the  Virginia  program.  In 
its  letter,  the  DMME  stated  that  the  2003 
Virginia  General  Assembly  enacted 
legislation  (House  Bill  2465/  Senate  Bill 
1173  approved  March  18,  2003)  to 
increase  the  permit  and  aimiversary  fees 
for  Coal  Smface  Mining  and 
Reclamation  permits  issued  by  DMME. 

The  proposed  amendment  revises  the 
Code  of  Virginia  at  section  45.1-235.E 
and  the  Virginia  Coal  Surface  Mining 
and  Reclamation  Regulations  at 
4VAC25-130-777.17  concerning  permit 
fees.  Specifically.  Virginia  is  increasing 
the  permit  application  fee  for  a  surface 
coal  mining  and  reclamation  permit 
from  $12.00  to  $26.00  per  acre  or  any 
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fraction  thereof  for  the  total  acreage 
permitted.  In  addition,  the  anniversary 
fee  is  being  increased  from  $6.00  to 
$13.00  per  acre  or  any  fraction  thereof 
for  areas  disturbed  under  the  permit. 

ni.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisHes  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Virginia  program. 

Written  Comments 

Send  yoiu  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  wrritten  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  may  not  consider 
or  respond  to  yoiu-  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  conunents 
delivered  to  an  address  other  than  the 
Big  Stone  Gap  Field  Office  may  not  be 
logged  in.   , 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include:  "Attn: 
SATS  NO.  VA-120-FOR"  and  your 
name  and  retiun  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
yoiu-  Internet  message,  contact  the  Big 
Stone  Gap  Field  office  at  (540)  523-  • 
4303. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  Irom 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.  (local  time),  on  July  22,  2003.  If 
you  are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
heeuing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  will  be 
open  to  the  public  and,  if  possible,  we 
will  post  notices  of  meetings  at  the 
locations  listed  under  ADDRESSES.  We 
will  make  a  written  summary  of  each 
meeting  a  part  of  the  Administrative 
Record, 

IV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  upon  the  analysis  performed 
under  various  laws  and  executive  orders 
for  the  counterpart  Federal  regulations. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempt  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 


and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFTl 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requfres  that  State  laws  > 

regulating  surface  coal  mining  and       .    , 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requfres 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
The  basis  for  this  determination  is  our 
decision  on  a  State  regulatory  program 
and  does  not  involve  a  Federal 
regulation  involving  Indian  lands. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
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Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the 
analysis  performed  imder  various  laws 


and  executive  orders  for  the  counterpart 
Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  govenunents  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  analysis  performed  under  various 
laws  and  executive  orders  for  the 
counterpart  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  948 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  May  30,  2003. 
Brent  Wahlquist, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

[FR  Doc.  03-17083  Filed  7-3-03;  8:45  ami 
BILUNG  CODE  431(H)5-P 


DEPARTMErrr  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  147 
[CGD08-03-017] 
RIN  1625-AA72 

Safety  Zone;  Outer  Continental  Shelf 
Facility  in  the  Gulf  of  Mexico  in 
Mississippi  Canyon  243 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  around  a 
petroleum  and  gas  production  facility  in 
Mississippi  Canyon  243  of  the  Outer 
Continental  Shelf  in  the  Gulf  of  Mexico 
while  the  facility  is  being  constructed 
and  after  the  construction  is  completed. 
The  construction  site  and  facility  need 
to  be  protected  firom  vessels  operating 
outside  the  normal  shipping  channels 
and  fairways,  and  placing  a  safety  zone 
around  the  construction  site  and  facility 
would  significantly  reduce  the  threat  of 
allisions,  oil  spills  and  releases  of 
natural  gas.  The  proposed  regidation 
would  prohibit  aJl  vessels  bom  entering 
or  remaining  in  the  specified  area 
around  the  construction  site  and  facility 
except  for  the  following:  an  attending 
vessel;  a  vessel  under  100  feet  in  length 
overall  not  engaged  in  towing;  or  a 
vessel  authorized  by  the  Eighth  Coast 
Guard  District  Commander. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
Septembers,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander, 


Eighth  Coast  Guard  District  (m).  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
Street,  New  Orleans,  LA,  70130,  or 
comments  and  related  material  may  be 
delivered  to  Room  1341  at  the  same 
address  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
hohdays.  The  telephone  number  is  (504) 
589-6271.  Commander,  Eighth  Coast 
Guard  District  (m)  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  location  listed  above 
diu-ing  the  noted  time  periods. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Karrie  Trebbe,  Project 
Manager  for  Eighth  Coast  Guard  District 
Commander,  Hale  Boggs  Federal  Bldg., 
.    501  Magazine  Street.  New  Orleans.  LA 
70130.  telephone  (504)  559-6271. 
SUPPLEMENTARY  INFORMATION: 

Requests  for  Comments 

We  encoiu-age  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so.  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD08-03-0171. 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8  V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
"  to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  nde  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Commander,  Eighth  Coast  Guard 
District  (m)  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  a 
public  meeting  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Coast  Guard  proposes  to  establish 
a  safety  zone  around  a  petroleum  and 
gas  production  facility  in  the  Gulf  of 
Mexico:  Matterhom  Tension  Leg 
Platform  A  (Matterhom  TLP). 
Mississippi  Canyon  243  (MC  243),    . 
located  at  position  28°44'32'TM, 
88°39'32''  W.  The  safety  zone  would  be 
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in  effect  while  the  facility  is.  being 
constructed  and  after  the  construction  is 
completed. 

This  proposed  safety  zone  is  in  the 
deepwater  area  of  the  Gulf  of  Mexico. 
For  the  purposes  of  this  regulation  it  is 
considered  to  be  in  waters  of  304.8 
meters  (1 ,000  feet)  or  greater  depth 
extending  to  the  limits  of  the  Exclusive 
Economic  Zone  (EEZ)  contiguous  to  the 
territorial  sea  of  the  United  States  and 
extending  to  a  distance  up  to  200 
nautical  miles  from  the  baseline  from 
which  the  breadth  of  the  sea  is 
measured.  Navigation  in  the  area  of  the 
proposed  safety  zone  consists  of  large 
commercial  shipping  vessels,  fishing 
vessels,  cruise  ships,  tugs  with  tows  and 
the  occasional  recreational  vessel.  The 
deepwater  area  also  includes  an 
extensive  system  of  fairways.  The 
fairways  include  the  Gulf  of  Mexico 
South  Pass  Fairway,  and  the  South  Pass 
to  Mississippi  River-Gulf  Outlet 
Channel  Safety  Fairway.  Significant 
amounts  of  vessel  traffic  occur  in  or 
near  the  various  fairways  in  the 
deepwater  area. 

TotalFinaElf  E&P  USA,  hic,  hereafter 
referred  to  as  TotalFinaElf  has  requested 
that  the  Coast  Guard  establish  a  safety 
zone  in  the  Gulf  of  Mexico  around  the 
Matterhom  TLP  construction  site  and 
for  the  zone  to  remain  in  effect  after 
construction  is  completed. 

The  request  for  the  safety  zone  was 
made  due  to  the  high  level  of  shipping 
activity  around  the  site  of  the  facility 
and  the  safety  concerns  for  construction 
personnel,  the  personnel  on  board  the 
facility  after  it  is  completed,  and  the 
environment.  TotalFinaElf  indicated 
that  the  location,  production  level,  and 
personnel  levels  on  board  the  facility 
make  it  highly  likely  that  any  allision 
with  the  facility  during  and  after 
construction  would  result  in  a 
catastrophic  event.  The  Matterhom  TLP 
will  be  a  high  production  petroleum  and 
gas  drilling  facility,  capable  of 
producing  approximately  30,000  barrels 
of  oil  per  day  and  50  million  cubic  feet 
of  gas  per  day,  and  manned  with  a  crew 
of  approximately  60  people. 

Tne  Coast  Guard  has  reviewed 
TotalFinaElf  s  concerns  and  agrees  that 
the  risk  of  allision  to  the  facility  and  the 
potential  for  loss  of  life  and  damage  to 
the  environment  resulting  from  such  an 
accident  during  and  following  the 
construction  of  Matterhom  TLP 
warrants  the  establishment  of  this  safety 
zone.  The  proposed  regulation  would 
significantly  reduce  the  threat  of 
allisions,  oil  spills  and  natural  gas 
releases,  and  increase  the  safety  of  life, 
property,  and  the  environment  in  the 
Gulf  of  Mexico.  This  regulation  is  issued 
pursuant  to  14  U.S.C.  85  and  43  U.S.C. 


1333  as  set  out  in  the  authority  citation 
for  33  CFR  part  147. 

Discussion  of  Proposed  Rule 

The  specific  risk  factors  which 
necessitate  a  safety  zone  for  the 
Matterhom  TLP  construction  site  and 
for  the  safety  zone  to  remain  in  effect 
after  the  facility  is  completed  are:  (1) 
The  construction  site  is  located 
approximately  14  nautical  miles 
southeast  of  the  South  Pass  Fairway  and 
on  a  direct  course  for  vessels 
approaching  the  entrance  to  fairways  to 
the  Mississippi  River;  (2)  the  facility 
will  have  a  high  production  capacity  of 
30,000  barrels  of  oil  per  day  and  50 
million  cubic  feet  of  gas  per  day;  (3)  the 
facility  will  be  manned  with  a  crew  of 
60  people;  (4)  the  facility  will  be  a 
tension  leg  platform;  and  (5)  the 
platform,  anchored  by  tendons,  will 
slowly  oscillate  around  a  fixed  position. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  ui^er 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Homeland  Seciuity  (DHS). 

The  impacts  on  routine  navigation  are 
expected  to  be  minimal  because  the 
safety  zone  will  not  overlap  any  of  the 
safety  fairways  within  the  Gulf  of 
Mexico. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  nmnber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  proposed  mle 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Since  the  construction  site  for 
the  Matterhom  TLP  is  located  far 
offshore,  few  privately  owned  fishing 
vessels  and  recreational  boats/yachts 
operate  in  the  area  and  alternate  routes 
are  available  for  those  vessels.  Use  of  an 
alternate  route  may  cause  a  vessel  to 
incur  a  delay  of  4  to  10  minutes  in 
arriving  at  their  destinations  depending 
on  how  fast  the  vessel  is  traveling. 


Therefore,  the  Coast  Guard  expects  the 
impact  of  this  regulation  on  small 
entities  to  be  minimal. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it,  ' 

please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  to  what  degree  this  rule 
would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Faimess  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LT  Karrie 
Trebbe,  Project  Manager  for  Eighth 
Coast  Guard  District  Commander,  Hale 
Boggs  Federal  Bldg.,  501  Magazine 
SU-eet,  New  Orleans,  LA  70130, 
telephone  (504)  589-6271. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-F AIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
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particular,  the  Act  addresses  actions 
that  may  resuh  in  the  expenditiu^  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditm«,  we 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights.  ^     ' 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 

standards  in  sections  3(a)  and  3(b)(2)  of 

Executive  Order  12988,  Civil  Justice 

Reform,  to  minimize  litigation, 

eliminate  ambiguity,  and  reduce 
biu-den. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  yoiu  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 


of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  histruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  {34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  this  rule  is  not 
expected  to  result  in  any  significant 
environmental  impact  as  described  in 
NEPA.  A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  (CED)  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  Comments  on  this 
section  will  be  considered  before  we 
make  the  final  decision  on  whether  the 
rule  should  be  categorically  excluded 
fi-om  further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  147 

Continental  shelf.  Marine  safety. 
Navigation  (water). 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  147  as  follows: 

PART  147— SAFETY  ZONES 

1.  The  authority  citation  for  part  147 
continues  to  read  as  follows: 

Authority:  14  U.S.C.  85;  43  U.S.C.  1333; 
Department  of  Homeland  Security  Deleflation 
No.  0170. 

2.  Add  §  147.829  to  read  as  follows: 

§147.829    Mattertiom  Tension  Leg 
Platform  safety  zone. 

(a)  Description.  The  Matterhom 
Tension  L^  Platform  A  (Matterhom 
TLP),  Mississippi  Canyon  243  (MC  243), 
located  at  position  28°44'32''  N 
88°39'32''  W.  The  area  within  500 
meters  (1640.4  feet)  bom  each  point  on 
the  structiue's  outer  edge  is  a  safety 
zone.  These  coordinates  are  based  upon 
[NAD  83]. 

(b)  Regulation.  No  vessel  may  enter  or 
remain  in  this  safety  zone  except  the 
following:  (1)  An  attendingAressel; 

(2)  A  vessel  under  100  feet  in  length 
overall  not  engaged  in  towing;  or 

(3)  A  vessel  authorized  by  the 
Commander,  Eighth  Coast  Guard 
District. 


Dated:  April  29.  2003. 
Roy  J.  Casto, 

Rear  Admiral,  Coast  Guard,  Commander 
Eighth  Coast  Guard  District. 
[PR  Doc.  03-16963  Filed  7-3-03;  8:45  amj 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  MobJle-03-013] 
RIN  1625-AAOO 

Security  Zone;  Bayou  Casotte, 
Pascagoula,  MS 

AGENCY:  Coast  Guard,  DHS. 

ACTIOW:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  permanent  security  zone 
encompassing  all  waters  of  Bayou 
Casotte  east  of  a  line  drawn  fiom 
position  30°19'09''  N,  88°30'63''  W  to 
position  30°20'42''  N,  88°30'51''  W  at  the 
Chevron  Pascagoula  Refinery.  This 
security  zone  is  necessary  to  protect 
Chevron  Pascagoida  refinery,  persons, 
and  vessels  ftom  subversive  or  terrorist 
acts.  Entry  of  persons  or  vessels  into  this 
security  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Mobile,  or  a  designated  representative. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  5,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Mobile,  Brookley  Complex,  Bldg 
102,  South  Broad  Street,  Mobile,  AL 
36615-1390.  Marine  Safety  Office 
Mobile  maintains  the  pubfic  docket  for 
this  rulemaking.  Comments  and 
material  received  fi-om  the  public,  as 
well  as  dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Mobile, 
Brookley  Complex,  Bldg  102.  South 
Broad  Street,  Mobile,  AL  36615-1390 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Carolyn  Beatty, 
Operations  Department,  Marine  Safety 
Office  Mobile,  .\L,  at  (251)  441-5771. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  U  you 
do  so,  please  include  yoiu  name  and 
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address,  identify  die  docket  number  for 
this  rulemaking  [COTP  Mobile-03-013], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Mobile  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

On  September  11,  2001,  both  towers 
of  the  World  Trade  Center  and  the 
Pentagon  were  attacked  by  terrorists. 
The  President  has  continued  the 
national  emergency  he  declared 
following  those  attacks  (67  FR  58317, 
Sept.  13,  2002)  (continuing  the 
emergency  declared  with  respect  to 
terrorist  attacks)  and  (67  FR  59447,  Sept. 
20,  2002)  (continuing  emergency  with 
respect  to  persons  who  commit,  threaten 
to  commit  or  sup'port  terrorism).  The 
President  also  has  found  pursuant  to 
law,  including  the  Magnuson  Act  (50 
U.S.C.  191  et  seq.),  that  the  security  of 
the  United  States  is  and  continues  to  be 
endangered  following  the  terrorist 
attacks  (E.O.  13,273,  67  FR  56215,  Sept. 
3,  2002)  (security  of  U.S.  endangered  by 
disturbances  in  international  relations 
of  U.S  and  such  disturbances  continue 
to  endanger  such  relations).  National 
security  and  intelligence  officials  have 
warned  that  future  terrorist  attacks 
against  civilian  targets  are  anticipated. 
In  response  to  these  terrorist  acts  and 
warnings,  heightened  awareness  for  the 
seciuity  and  safety  of  all  vessels,  ports, 
and  harbors  is  necessary. 

On  March  22,  2003,  the  Captain  of  the 
Port  Mobile  established  a  temporary 
security  zone  for  the  Chevron 
Pascagoula  Refinery  (COTP  Mobile-03- 
009,  68  FR  23594).  That  temporary  final 
rule  was  published  in  the  Federal 
Register  on  May  5,  2003,  and  expires  on 
September  22,  2003. 

The  Captain  of  the  Port  has 
determined  there  is  a  need  for  this 


seciuity  zone  to  remain  in  effect 
indefinitely  because  of  the  continued 
threat  of  terrorism  and  the  nature  of  the 
material  handled  at  the  refinery.  The 
proposed  rule  would  establish  a 
permanent  seciuity  zone  identical  to  the 
existing  temporary  zone. 

Discussion  of  Proposed  Rule 

A  security  zone  is  proposed  for  all 
waters  of  Bayou  Casotte  east  of  a  line 
drawn  from  position  30°19'09''  N, 
Sa^SO'eS"  W;  to  posiUon  30°20'42''  N. 
88°30'51''  W,  at  the  Chevron  Pascagoula 
Refinery,  These  coordinates  are  based 
upon  [NAD  83].  All  persons  and  vessels 
would  be  prohibited  from  entering  or 
remaining  in  this  zone  without 
permission  of  the  Captain  of  the  Port 
Mobile  or  a  designated  representative. 

The  zone  is  designed  to  increase 
protection  around  the  Chevron 
Pascagoula  Refinery  in  Pascagoula,  MS. 
It  increases  the  opportunity  for 
detection  of  a  waterborne  attack  on  the 
facility  and  consequently  enhances 
public  health  and  safety,  providing 
greater  defense  and  security  at  this 
location  and  its  siurounding  areas.  The 
location  of  this  security  zone  will  limit 
access  to  only  the  waters  immediately 
adjacent  to  the  facility  and  will  permit 
vessels  to  safety  navigate  around  the 
zone.  The  establishment  of  this  security 
zone  will  have  minimal  impact  on 
maritime  traffic  in  the  vicinity  of  the 
facility. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Seciu-ity 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  imder  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

This  proposed  rule  would  not 
obstruct  the  regular  flow  of  vessel  traffic 
and  will  allow  vessel  traffic  to  pass 
safely  around  the  secvuity  zone.  Vessels 
may  be  permitted  to  enter  the  security 
zone  on  a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibifity  Act 
(5  U.S.C.  601-612).  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Coast  Guard  is  unaware  of 
any  smedl  entities  that  would  be 
impacted  by  this  proposed  rule.  The 
navigable  channel  remains  open  to  all 
vessel  traffic.  We  have  received  no 
cbmments  or  objections  regarding  the 
existing  security  zone  covering  the  same 
area. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  21 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking 
process.  If  the  proposed  rule  would 
affect  your  small  business,  organization, 
or  governmental  jiuisdiction  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  LT  Carolyn  Beatty, 
Operations  Department,  Marine  Safety 
Office  Mobile,  AL,  at  (251)  441-5771. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  luider  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substemtial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
federal  agencies  to  assess  the  effects  of 
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their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiu^  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditiu«,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
io  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  will  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Prooertv 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  nde 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 


enei^.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
imder  Executive  Order  13211.. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-13701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
proposed  rule  is  categorically  excluded, 
under  figure  2-1,  paragraph  {34)(g),  of 
the  instruction,  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  environmental  impact  as 
described  in  NEPA.  A  final 
"Environmental  Analysis  Check  List" 
and  a  final  "Categorical  Exclusion 
Determination"  are  available  where 
indicated  under  ADDRESSES.  Comments 
on  this  section  will  be  considered  before 
we  make  the  final  decision  on  whether 
the  rule  should  be  categorically 
excluded  from  further  environmental 
review. 

List  of  Subjects  in  33  CFR  Part  1S5 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-l{g),  6.04-1.  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Deleeation 
No.  0170. 

2.  Add  §  165.824  to  read  as  follows: 


(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  Mobile  at  telephone 
number  (251)  441-5121  or  on  VHF 
channel  16  to  seek  permission  to  transit 
the  area.  If  permission  is  granted,  all 
persons  and  vessels  must  comply  with 
the  instructions  of  the  Captain  of  the 
Port  Mobile  or  a  designated 
representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

Dated:  June  19,  2003. 
Gary  T.  Croot, 

Commander.  Coast  Guard,  Acting,  Captain 
of  the  Port  Mobile. 

[FR  Doc.  03-16972  Filed  7-3-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  242-0375;  FRL-7522-3] 

Revisions  to  the  Califomia  State 
Implementation  Plan,  Imperial  County 
Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  disti-ibution,  or  use  of 


§  1 65.824    Security  Zone;  Chevron 
Pascagoula  Refinery,  Pascagoula,  MS. 

(a)  Location.  The  following  area  is  a 
security  zone:  all  waters  of  Bayou 
Casotte  east  of  a  line  drawn  from 
position  30''19'09''  N,  88°30'63''  W  to 
position  30°20'42''  N  88°30'51''  W  at  the 
Chevron  Pascagoula  Refinery.  These 
coordinates  are  based  upon  [NAD  83). 

(b)  Regulations:  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Mobile  or  a 
designated  representative. 


SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of  a 
revision  to  the  Imperial  County  Air 
Pollution  Conb-ol  District  (ICAPCD) 
portion  of  the  Califomia  State 
Implementation  Plan  (SIP).  This 
revision  concerns  volatile  organic 
compoimd  (VOC)  emissions  from 
storage  tanks  used  to  store  reactive 
organic  compound  (ROC)  liquids.  We 
are  proposing  action  on  a  local  rule  that 
regulates  this  emission  source  under  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act).  We  are  taking  comments  on 
this  proposal  and  plan  to  follow  with  a 
final  action. 

DATES:  Any  comments  must  arrive  by 
August  6,  2003. 

ADDRESSES:  Mail  or  e-mail  comments  to 
Andy  Steckel,  Rulemaking  Office  Chief 
(AIR-4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105; 
stcckel.andrew@epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revision  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
business  hoius.  You  may  also  see  copies 
of  the  submitted  SIP  revision  at  the 
following  locations: 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building, 
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1200  Pennsylvania  Avenue,  NW., 
Washington.  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Imperial  County  Air  Pollution  Control 
District.  150  South  9th  Street.  El 
Centre,  CA  92243. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 


version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 

Petersen,  U.S.  Environmental  Protection 
Agency,  Region  K.  (415)  947-4118. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 
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C.  What  are  the  rule  deficiencies? 
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Why  was  this  rule  submitted? 
rV.  Statutory  and  Executive  Order  Reviews 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  addressed  by  this 
proposal  with  the  date  that  it  was 
amended  by  the  local  air  agency  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


\ 

Table  1.— Submitted  Rule 

Local  agency 

Rule  No. 

Rule  title 

Revised 

Submitted 

ICAPCD  

414 

Storage  of  Reactive  Organic  Compound  Liquids  

09/14/99 

-05/26/00 

On  October  6,  2000,  this  rule 
submittal  was  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51 
appendix  V,  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

We  approved  a  version  of  Rules  413 
and  414  into  the  SIP  on  January  27, 
1981  (46  FR  8472). 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

•  The  existing  rule  is  rewritten  for 
clarity. 

•  The  scope  of  the  rule  is  broadened 
to  cover  the  storage  of  all  reactive 
organic  liquids,  except  gasoline,  in  a 
greater  number  of  storage  tanks. 

•  Added  is  an  exemption  for  gasoline 
storage  tanks  because  they  are  covered 
under  ICAPCD  Rule  415,  Transfer  and 
Storage  of  Gasoline.  See  67  FR  65873 
(October  29,  2002). 

•  Added  is  a  limited  exemption  from 
requirements  for  vapor  loss  control 
devices  for  an  emergency  standby  tank 
when  the  tank  is  drained  or  if  the 
operator  has  obtained  a  variance  for  a 
breakdown  of  the  primary  tank. 

•  Added  is  a  limited  exemption  from 
requirements  for  vapor  loss  control 
devices  or  closure  devices  for  out-of- 
service  or  empty  storage  tanks 
undergoing  cleaning,  stock  change,  tank 
and  roof  repair,  or  removal  of 
contaminated  stock. 

•  Added  is  a  72-hour  exemption  from 
requirements  for  vapor  loss  control 
devices  or  closure  devices  for  in-service 
tanks  undergoing  preventive 
maintenance,  including,  but  not  limited 
to  primary  seal  inspection,  removal  or 
installation  of  a  secondary  seal,  repairs 
of  regulators,  fittings,  deck  components. 


hatches,  valves,  roofs,  flame  arresters,  or 
compressors. 

•  Upgraded  are  requirements  for  gaps, 
seals,  and  roof  covers  based  on  federal 
standards  of  performance  for  volatile 
organic  liquid  storage  and  standards  of 
performance  for  bulk  gasoline  terminals. 

•  Added  is  a  table  to  specify 
appropriate  vapor  pressure  and 
temperature  for  stored  liquids. 

•  Added  are  recordkeeping 
requirements  and  test  methods. 

•  Added  is  a  compliance  schedule  for 
tanks  requiring  modification  to  meet  the 
rule  requirements.  The  TSD  has  more 
information  about  these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattaiiunent  areas  (see 
section  182(a)(2)(A)),  and  must  not  rela^ 
existing  requirements  (see  sections 
110(1)  and  193).  The  ICAPCD  regulates 
a  transitional  ozone  nonattainment  area 
subject  to  subpart  1  of  part  D,  title  I 
requirements.  See  40  CFR  part  81  and 
the  discussion  in  the  Background 
section  of  the  TSD.  We  must  require 
Rule  414  to  correct  relaxation  and 
enforcement-related  deficiencies,  but 
the  rule  is  not  required  to  fulfill  RACT. 

Guidance  and  policy  documents  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

•  Portions  of  the  proposed  post-1987 
ozone  and  carbon  monoxide  policy  that 
concern  RACT,  52  FR  45044  (November 
24, 1987). 


•  Issues  Relating  to  VOC  Regulation 
Outpoints,  Deficiencies,  and  Deviations, 
EPA  (May  25, 1988)  (the  Bluebook). 

•  Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,  EPA  Region  9  (August  21, 
2001)  (the  Little  Bluebook). 

•  Control  of  Volatile  Organic 
Emissions  from  Petroleum  Liquid 
Storage  in  External  Floating  Roof  Tanks, 
EPA-450/2-78-047. 

•  Control  of  Volatile  Organic 
Emissions  from  Petroleum  Liquid 
Storage  in  Fixed  Roof  Tanks,  EPA-450/ 
2-77-036. 

•  State  Implementation  Plans:  Policy 
Regarding  Excess  Emissions  During 
Malfunctions,  Startup  and  Shutdown, 
EPA  Office  of  Air  and  Radiation  and 
EPA  Office  of  Enforcement  and 
Compliance  Assurance  (September  20, 
1999). 

B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

This  rule  improves  the  SIP  by 
broadening  the  scope  of  the  rule  to 
cover  a  greater  number  of  ROC  liquids 
(except  gasoline,  which  is  cover  by  SIP- 
approved  ICAPCD  Rule  415)  in  a  greater 
number  of  storage  tanks  by  lowering  the 
applicability  thresholds  for  vapor 
pressure  and  tank  capacity.  This  rule 
also  improves  the  SIP  by  adding  testing 
methods  and  reporting  and 
recordkeeping  requirements.  Rule 
provisions  which  do  not  meet  the 
evaluation  criteria  are  summarized 
below  and  discussed  further  in  the  TSD. 

C  What  Are  the  Rule  Deficiencies? 

These  provisions  conflict  with  section 
110  and  part  D  of  the  Act  and  prevent 
fuU  approval  of  the  SIP  revision: 

•  414.A.3.b:  This  paragraph  refers  to 
a  variance  for  a  breakdown  of  a  primary 


It 


tank.  Variances  are  not  allowed  under 
section  llO(i)  of  the  CAA  unless  they 
are  submitted  as  individual  SIP 
revisions  by  a  State  and  then  approved 
by  EPA. 

•  414.A.3.b:  The  limited  exemption  to 
the  provisions  of  subsections  B.2  and 
B.3  for  emergency  standby  tanks  when 
they  are  drained  was  apparently 
intended  instead  to  reference 
subsections  B.2  and  B.4,  which  require 
vapor  loss  control  devices.  The  limited 
exemption  represents  a  relaxation 
relative  to  existing  SIP  ICAPCD  Rule 
414,  which  had  no  such  exemption,  and 
may  be  inconsistent  with  sections  110(1) 
and  193  of  the  CAA.  ICAPCD  must 
demonstrate  that  the  exemption 
complies  with  sections  110(1)  and  193  of 
the  CAA.  To  demonstrate  compliance 
with  sections  110(1)  and  193,  EPA 
recommends  that  ICAPCD  review  and 
revise  this  subsection  of  ICAPCD  Rule 
414  to  be  consistent  with  the  principles 
set  forth  in  EPA's  excess  emissions 
policy.  This  policy  represents  EPA's 
interpretation  of  how  SIP  rules  can 
account  for  malfunction,  start-up  and 
shutdown  conditions  while  continuing 
to  provide  for  attainment  or 
maintenance  of  the  NAAQS  in 
accordance  with  the  relevant  provisions 
under  the  CAA  that  govern  SIP  revisions 
(sections  110(1)  and  193)  as  well  as  the 
relevant  provisions  that  govern  general 
SIP  enforceability  (sections  110(a)(2)(A) 
and  302(k)).  EPA  would  approve  a  SIP 
revision  that  complies  wiUi  the  excess 
emissions  policy,  but  EPA  may  also 
approve  a  revision  that  follows  a 
different  approach  to  addressing 
malfunction,  start-up  and  shutdown 
conditions  so  long  as  ICAPCD  can 
demonstrate  that  its  preferred  approach 
does  not  interfere  with  attainment  or 
maintenance  of  the  NAAQS,  reasonable 
further  progress,  or  any  other  applicable 
requirement  of  the  CAA. 

•  414.A.3.C:  The  limited  exemption  to 
the  provisions  of  sections  C,  D,  E,  and 
F  for  out-of-service  or  empty  storage 
tanks  while  they  are  undergoing 
cleaning,  stock  change,  or  tank  or  roof 
repairs,  represents  a  relaxation  relative 
to  existing  SIP  ICAPCD  Rule  414,  which 
had  no  such  exemption,  and  may  be 
inconsistent  with  sections  110(1)  and 
193  of  the  CAA.  To  demonstrate 
compliance  with  sections  110(1)  and 
193,  EPA  recommends  that  ICAPCD 
review  and  revise  this  subsection  of 
ICAPCD  Rule  414  to  be  consistent  with 
the  principles  set  forth  in  EPA's  excess 
emissions  policy.  This  policy  represents 
EPA's  interpretation  of  how  SIP  rules 
can  accoimt  for  malfunction,  start-up 
and  shutdown  conditions  while 
continuing  to  provide  for  attainment  or 
maintenance  of  the  NAAQS  in 
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accordance  with  the  relevant  provisions 
under  the  CAA  that  govern  SIP  revisions 
(sections  110(1)  and  193)  as  well  as  the 
relevant  provisions  that  govern  general 
SIP  enforceability  (sections  110(a)(2)(A) 
and  302(k)).  EPA  would  approve  a  SIP 
revision  that  complies  wiUi  the  excess 
emissions  policy,  but  EPA  may  also 
approve  a  revision  that  follows  a 
different  approach  to  addressing 
malfunction,  start-up  and  shutdown 
conditions  so  long  as  ICAPCD  can 
demonstrate  that  its  preferred  approach 
does  not  interfere  with  attainment  or 
maintenance  of  the  NAAQS.  reasonable 
further  progress,  or  any  other-applicable 
requirement  of  the  CAA. 

•  414.A.3.d.7:  This  subparagraph 
allows  the  Director  discretion  to  extend 
the  time  of  non-applicability  of  sections 
C,  D,  E,  and  F  in  a  preventive 
maintenance  beyond  a  72-hom-  limit. 
Such  discretion  is  inconsistent  with  the 
SIP-revision  process  described  in 
section  110(a)  of  the  CAA  and  the 
enforceability  requirements  of  section 
(a)(2)(A). 

•  414.J:  The  issue  date  of  the  ASTM 
methods  cited  in  this  section  should 
preferably  be  updated.  For  example,  D- 
287-82  could  be  D-287-92;  I>-323-82 
could  be  I>-323-94;  D-2879-86  could 
be  D-2879-96;  and  D-4057-88  could  be 
D-4057-95. 

•  414.J.1.C.6  and  414.J.1.C.7:  The 
sampling  methods  in  these  paragraphs 
relate  to  the  determination  of  vapor 
pressure  where  the  API  gravity  of  the  oil 
is  <20  degrees  API  gravity.  However,  the 
introductory  paragraph  J.l.c  applies  to 
>20  degrees  API  gravity.  A  new 
introductory  paragraph  is  needed  for 
<20  degrees  API  gravity.  Furthermore, 
experience  at  the  SBCAPCD  has  shown 
that  these  sampling  methods  do  not 
work  well  in  practice  for  <20  degrees 
API  gravity,  due  to  excessive  viscosity 
of  the  sample.  SBCAPCD  recommends 
the  HOST  method.  Test  Method  for 
Vapor  Pressure  of  Reactive  Organic 
Compounds  in  Heavy  Crude  Oil  Using 
Gas  Chromatography,  for  <20  degrees 
API  gravity.  See  SBCAPCD  Rule 
326.K.l.b. 

•  4 14. Table  1:  There  is  an  error  in  the 
maximmn  temperatiu-e  for  toluene, 
since  the  maximum  temperature  should 
be  higher  for  1.5  psia  than  for  0.5  psia. 

D.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  CAA,  EPA  is 
proposing  a  limited  approval  of  the 
submitted  rule  to  improve  the  SIP.  If 
finalized,  this  action  would  incorporate 
the  submitted  rule  into  the  SIP, 
including  those  provisions  identified  as 
deficient,  and  hereby  supercedes  the 


related  existing  SIP  Rules  ICAPCD  413 
and  414.  This  approval  is  limited 
because  EPA  is  simultaneously 
proposing  a  limited  disapproval  of  the 
rule  under  section  1 10{k)(3).  If  this 
disapproval  is  finalized,  sanctions  will 
be  imposed  imder  section  1 79  of  the 
CAA  unless  EPA  approves  subsequent 
SIP  revisions  that  correct  the  rule 
deficiencies  within  18  months.  These 
sanctions  would  be  imposed  according 
to  40  CFR  52.31.  A  final  disapproval 
would  also  trigger  the  federal 
implementation  plan  (FIP)  requirement 
under  section  110(c).  Note  that  the 
submitted  rule  has  been  adopted  by  the 
ICAPCD.  and  EPA's  final  limited 
disapproval  would  not  prevent  the  local 
agency  from  enforcing  it. 

We  will  accept  comments  fit)m  the 
public  on  the  proposed  limited  approval 
and  Umited  disapproval  for  the  next  30 
days. 

m.  Background  Information 

Why  Was  This  Rule  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  human 
health  and  the  environment.  Section 
110(a)  of  the  CAA  requires  states  to 
submit  regulations  that  control  VOC 
emissions.  Table  2  lists  some  of  the 
National  milestones  leading  to  the 
submittal  of  this  local  agency  rule. 

Table  2.— Ozone  Nonattainment 

MH-ESTONES 


Date 

Event 

Marcti  3,  1978  .... 

EPA  promulgated  a  list  of 

ozone  nonattainment 

areas  under  the  Clean 

Air  Act  as  amended  in 

1977.  43  FR  8964;  40 

CFR  81.305. 

May  26,  1988  

EPA  notified  Governors 

that  parts  of  their  SIPs 

5 

were  inadequate  to  at- 

tain and  maintain  the 

ozone  standard  and  re- 

quested that  they  cor- 

rect the  deficiencies 

(EPA's  SIP-Call)  See 

section  110(a)(2)(H)  of 

the  pre-amended  Act. 

November  15. 

Clean  Air  Act  Amend- 

1990. 

ments  of  1 990  were  en- 

acted. Pub.  L.  101-549, 

104  Stat.  2399,  codified 

at  42  U.S.C.  7401- 

7671  q. 

IV.  Statutory  and  Executive  Order 
Revie%vs 

A.  Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
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action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.) 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  imder 
section  110  and  subchapter  I,  part  D  of 
the  Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Moreover,  due  to  the  nature  of  the 
"Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 


EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 
'  requirements  under  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

E.  Executive  Order  13132,  Federalism 

Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the. Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  rule. 


F.  Executive  Order  13175,  Coordination 
With  Indian  Tribal  Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  It  will  not 
have  substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

G.  Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  heallii  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

H.  Executive  Order  13211,  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
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and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  C3TI  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide, 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compound. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  19,  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator.  Region  IX. 
[FR  Doc.  03-16926  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  6S60-«0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

IDA  03-2034;  MB  Docket  No.  03-140;  RM- 
10697] 

* 

Radio  Broadcasting  Services;  Avoca, 
Freeland  and  Wiikes-Barre,  PA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  dociunent  requests 
comments  on  a  petition  for  rule  making 
filed  by  Entercom  Wilkes-Barre 
Scranton,  LLC  ("Petitioner"),  requesting 
the  reallotment  of  Channel  276A  from 
Freeland,  PA  to  Avoca,  PA,  and 
modification  of  the  license  for  Station 
WAMT  accordingly.  The  coordinates  for 
Channel  276A  at  Avoca  are  41-18-20 


and  75-45-38.  Petitioner  further 
requests  the  reallotment  of  Channel 
253B,  Station  WKRZ,  from  Wilkes- 
Barre,  PA  to  Freeland,  PA,  as  a 
replacement  service  for  Station  WAMT. 
The  coordinates  for  Channel  253B  at 
Freeland  are  41-11-56  and  75-49-06. 
The  proposal  complies  with  the 
provisions  of  section  1.42D(i)  of  the 
Commission's  Rules,  and  therefore,  the 
Conmiission  will  not  accept  competing 
expressions  of  interest  in  die  use  of 
Channek  276A  at  Avoca  and  253B  at 
Freeland.  Canadian  concurrence  will  be 
requested  for  the  proposed  reallotments. 
DATES:  Conmients  must  be  filed  on  or 
before  August  14,  2003,  and  reply 
comments  on  or  before  August  29,  2003. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  In  addition  to 
fiUng  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners'  counsel,  as  follows:  Brian 
M.  Madden,  John  W.  Bagwell,  Leventhal 
Senter  &  Lerman  PLLC,  2000  K  Street, 
NW.,  Suite  600,  Washington,  DC  20006- 
1809. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-140,  adopted  June  18,  2003,  and 
released  June  23,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
II,  445  12th  Street,  SW.,  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  trom  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 


863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aoI.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments, 
see  47  CFR  1.1204(b)  for  rules  governing 
permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334.  and 
336. 

§73.202    [Anwnded] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 
amended  by  removing  Channel  276A 
and  by  adding  Channel  253B  at 
Freeland,  by  removing  Channel  253B  at 
Wilkes-Barre,  and  by  adding  Avoca, 
Channel  2  76 A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

(FR  Doc.  03-16962  Filed  7-3-03;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  mIes  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  ager>cy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Annual  List  of  Newspapers  To  Be  Used 
by  ttie  Alaska  Region  for  Publication  of 
Legal  Notices  of  Proposed  Actions  and 
Legal  Notices  of  Decisions  Subject  to 
Administrative  Appeal 

agency:  Forest  Service,  USDA. 
action:  Notice. 

SUMMARY:  This  notice  lists  the 
newspapers  that  Ranger  Districts. 
Forests,  and  the  Regional  Office  of  the 
Alaska  Region  will  use  to  publish  legal 
notice  of  all  decisions  subject  to  appeal 
under  36  CFR  part  215  and  to  publish 
legal  notices  for  public  comment  on 
actions  subject  to  the  notice  and 
Comment  provisions  of  36  CFR  part  215, 
as  updated  on  June  4.  2003.  The 
intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notice  of  actions  subject  to 
the  public  comment  and  decisions 
subject  to  appeal  imder  36  CFR  part  215, 
thereby  allowing  them  to  receive 
constructive  notice  of  a  decision  or 
proposed  action,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consistency  in  administering 
the  appeals  process. 

ADDRESSES:  Robin  Dale.  Alaska  Region 
Group  Leader  for  Appeals.  Litigation 
and  FOIA;  Forest  Service,  Alaska 
Region;  P.O.  Box  21628;  Jimeau,  Alaska 
99802-1628. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  begin  on  July  1, 
2003.  This  list  of  newspapers  will 
remain  in  effect  until  it  is  superceded  by 
a  new  list,  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  Dale.  Alaska  Region  Group 
Leader  for  Appeals,  Litigation  and 
FOIA;  (907)  586-9344. 


SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  list  of  newspapers 
that  Responsible  Officials  in  the  Alaska 
Region  will  use  to  give  notice  of 
decisions  subject  to  notice,  comment, 
and  appeal  under  36  CFR  part  215.  The 
timeframe  for  comment  on  a  proposed 
action  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
proposed  action  in  the  newspaper  of 
record  identified  in  this  notice.  The 
timeframe  for  appeal  under  36  CFR  part 
215  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
decision  in  the  newspaper  of  record 
identified  in  this  notice. 

The  newspapers  to  be  used  for  giving 
notice  of  Forest  Service  decisions  in  tSe 
Alaska  Region  are  as  follows: 

Alaska  Regional  Office 

Decisions  of  the  Alaska  Regional 
Forester:  Juneau  Empire,  published 
daily  except  Saturday  and  official 
holidays  in  Jimeau,  Alaska;  and  the 
Anchorage  Daily  News,  pubUshed  daily 
in  Anchorage,  Alaska. 

Chugach  National  Forest 

Decisions  of  the  Forest  Supervisor  and 
District  Rangers:  Anchorage  Daily  News, 
published  daily  in  Anchorage,  Alaska. 

ToDgass  National  Forest 

Decisions  of  the  Forest  Supervisor: 
Juneau  Empire,  published  daily  except 
Satiu-day  and  official  holidays  in 
Juneau,  Alaska. 

Decisions  of  the  Craig  District  Ranger, 
the  Ketchikan/Misty  District  Ranger, 
and  the  Thome  Ray  District  Ranger: 
Ketchikan  Daily  News,  published  daily 
except  Sundays  and  official  holidays  in 
Ketchikan,  Alaska. 

Decisions  of  the  Admiralty  Island 
National  Monument  Ranger,  the  Juneau 
District  Ranger,  the  Hoonah  District 
Ranger,  and  the  Yakutat  District  Ranger: 
Juneau  Empire,  published  daily  except 
Saturday  and  official  holidays  in 
Juneau,  Alaska. 

Decisions  of  the  Petersburg  District 
Ranger:  Petersburg  Pilot,  published 
weekly  in  Petersbiug.  Alaska. 

Decisions  of  the  Sitka  District  Ranger: 
Daily  Sitka  Sentinel,  published  daily 
except  Saturday,  Sunday,  and  official 
holidays  in  Sitka,  Alaska. 

Decisions  of  the  Wrangell  District 
Ranger:  Wrangell  Sentinel,  published 
weekly  in  Wrangell,  Alaska. 

Supplemental  notices  may  be 
published  in  any  newspaper,  but  the 


timeframes  for  making  comments  or 
filing  appeals  will  be  calculated  based 
upon  the  date  that  notices  are  published 
in  the  newspapers  of  record  listed  in 
this  notice. 

Dated:  June  23,  2003. 
Denny  Bschor, 

Regional  Forester. 

(PR  Doc.  03-16993  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Reinstate  a 
Previously  Approved  Information 
Collection 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 
ACTION:  Notice  and  request  for 
comments.  ' 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  regulations  at  5  CFR  part 
1320  (60  FR  44978,  August  29,  1995), 
this  notice  announces  the  intention  of 
the  National  Agricultural  Statistics 
Service  (NASS)  to  request  reinstatement 
of  a  previously  approved  information 
collection,  the  National  Childhood 
Injiuy  and  Occupational  Injury  Survey 
of  Minority  Farm  Operators. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  10,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  mailed  to 
Ginny  McBride,  NASS  0MB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5336  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250  or  sent 
electronically  to 
gmcbride@nass.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  House,  Associate  Administrator, 
National  Agricultural  Statistics  Service, 
U.S.  Department  of  Agriculture,  (202) 
720-^333. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Childhood  Injury  and 

Occupational  Injiuy  Survey  of  Minority 

Farm  Operators. 
Previous  OMR  Control  Number:  0535- 

0235. 

Type  of  Request:  Reinstatement  of  a 

Previously  Approved  Information 

Collection. 
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!  Abstract:  The  National  Childhood 
Injury  and  Occupational  Injury  Survey 
of  Minority  Farm  Operators  is  designed 
to:  (1)  Provide  estimates  of  childhood 
nonfatal  injury  incidence  and 
description  of  injury  occiuring  to 
children  less  than  20  years  of  age  who 
reside,  work,  or  visit  farms  operated  by 
minorities  and  (2)  describe  the 
occupational  injury  experience  of  adult 
minority  farm  operators  and  their 
workers.  Data  will  be  collected  by 
telephone  from  all  50  states  with  25,000 
operations  receiving  a  Childhood  Injury 
version  only  and  25,000  receiving  a 
combined  Childhood  Injiuy  and  Adult 
Occupational  Injury  version.  Questions 
will  relate  to  injury  problems  occiuring 
during  the  2003  calendar  year.  These 
data  will  update  and  enhance  existing 
data  series  used  by  the  National 
Institute  of  Occupational  Safety  and 
Health  to:  (1)  Measiu«  the  number  and 
rate  of  childhood  injuries  associated 
with  minority  farming  operations  and 
study  the  specific  types  of  injuries 
sustained  and  (2)  describe  the  scope  and 
magnitude  of  adult  occupational 
injuries  associated  with  minority 
fanning  operations.  The  collection 
combines  the  youth  and  adult 
occupational  injury  studies  to  reduce 
the  number  of  contacts  on  the  targeted 
farm  population.  Reports  on  the 
findings  of  this  study  will  be  generated 
and  information  disseminated  to  all 
interested  parties. 

These  data  will  be  collected  under  the 
authority  of  7  U.S.C.  2204(a). 
Individually  identifiable  data  collected 
under  this  authority  are  governed  by 
section  1770  of  the  Food  Security  Act  of 
1985,  7  U.S.C.  2276,  which  requires 
USDA  to  afford  strict  confidentiality  to 
non-aggregated  data  provided  by 
respondents. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  12  minutes  per 
response  for  the  childhood  injury 
questions  and  25  minutes  for  the 
combined  interview.  Demographic  data 
will  be  collected  from  all  respondents 
although  screen-outs  vdll  be  allowed 
early  in  both  instnunents  if  no  injiuies 
were  incurred. 
Respondents:  Farm  Operators. 
Estimated  Number  of  Respondents: 
50,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  10,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will 
become  a  matter  of  public  record  and  be 
smnmarized  in  the  request  for  OMB 
approval. 

Signed  at  Washington,  DC,  June  17,  2003. 
Carol  House, 
Associate  Administrator. 
(PR  Doc.  03-17041  Filed  7-3-03;  8:45  am] 

BtUING  COOE  3410-20-P 


DEPARTMENT  OF  COMMERCE 
Census  Bureau 

Current  Population  Survey  (CPS)— Cell 
Phone  Use  Supplement 

ACTION:  I*roposed  collection;  comment 
request. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu'den,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Papenvork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  5, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  DHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dennis  Clark,  Census 
Bureau,  FOB  3,  Room  3340, 
Washington,  DC  20233-8400,  (301)  763- 
3806. 

SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

The  Census  Bureau  plans  to  request 
clearance  for  the  collection  of  data  via 
a  Cell  Phone  Use  Supplement  to  be 
conducted  in  conjunction  with  the 
February  2004  CPS.  The  Cell  Phone  Use 
Supplement  is  sponsored  by  the  Census 
Bureau  and  the  Bureau  of  Labor 
Statistics  .  This  survey  will  provide  a 
source  of  national  and  state  level  data 
on  the  demographic,  social,  and 
economic  characteristics  of  cell  phone 
users  and  nonusers.  These  data  will 
help  federal  data  collection  agencies  to 
determine  if  primary  cell  phone  users 
constitute  a  new  source  of  nonresponse 
in  telephone  surveys.  The  supplement 
data  also  will  make  it  possible  to  study 
general  nonresponse  bias  in  telephone 
surveys. 

n.  Method  of  Collection 

The  cell  phone  use  information  will 
be  collected  by  both  |}ersonal  visit  and 
telephone  interviews  in  conjunction 
with  the  regular  February  CPS 
interviewing.  All  interviews  are 
conducted  using  computer-assisted 
interviewing. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  There  are  no  forms. 
We  conduct  all  interviews  on  , 
computers. 

Type  of  Review:  Regular. 

Affected  Public:  Households. 

Estimated  Number  of  Respondents: 
43,000. 

Estimated  Time  Per  Response:  1 
minute. 

Estimated  Total  Ann  ual  Burden 
Hours:  717. 

Estimated  Total  Annual  Cost:  The 
only  cost  to  respondents  is  that  of  their 
time. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13,  U.S.C,  SecUon 
182,  and  Title  29,  U.S.C.  SecUons  1-9. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hoius  and  cost)  of  the 
proposed  colliection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 
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Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  the  Office  of 
Management  and  Budget  approval  of 
this  information  collection;  they  also 
will  become  a  matter  of  public  record. 

Dated:  July  1,2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-17047  Filed  7-3-03;  8:45  am] 

-eiUJNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Proposal  To  Collect  Information  on 
Annual  Survey  of  Financial  Services 
Transactions  Between  U.S.  Financial 
Services  Providers  and  Unaffiliated 
Foreign  Persons       « 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  5, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer,  Office  of 
the  Chief  Information  Officer, 
Department  of  Commerce,  Room  6625, 
14di  and  Constitution  Avenue,  NW., 
Washington.  DC  20230,  or  via  the 
Internet  at  dHynek@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instructions  should  be 
directed  to:  Obie  G.  Whichard,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50  (OC), 
Washington,  DC  20230,  or  via  the 
Internet  at  Obie.Whichard@bea.gov 
(Telephone:  202-606-9890). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Annual  Survey  of  Financial 
Services  Transactions  Between  U.S. 
Financial  Services  Providers  and 
Unaffiliated  Foreign  Persons  (Form  BE- 
82)  obtains  information  on  U.S.  sales  to 
and  purchases  from  unaffiliated  foreign 
persons  of  financial  services.  The 


information  gathered  is  needed,  among 
other  purposes,  to  support  U.S.  trade 
policy  initiatives  and  to  compile  the 
U.S.  international  transactions,  input- 
output,  and  national  income  and 
product  accounts.  No  changes  are 
proposed  for  Form  BE-82. 

n.  Method  of  Collection 

Form  BE-82  will  be  sent  each  year  to 
potential  respondents  in  January  and 
responses  are  due  by  March  31.  A  U.S. 
person  that  provides  financial  services 
and  has  financial  services  transactions 
with  unaffiliated  foreign  persons  is 
required  to  report  if  total  sales  or 
purchases  of  covered  financial  services 
transactions  are  more  than  $10  million 
during  the  covered  year.  A  U.S.  person 
that  receives  a  form  but  is  not  required 
to  report  data  must  file  an  exemption 
claim. 

m.  Data 

OMB  Number:  0608-0063. 

Form  Number:  BE-82. 

Type  of  Review:  Regular  submission. 

Affected  Public:  U.S.  businesses  or 
other  for-profit  institutions  engaging  in 
financial  services  transactions  with 
unaffiliated  foreign  persons. 

Estimated  Number  of  Respondents: 
300  annually. 

Estimated  Time  Per  Response:  7 
hours. 

Estimated  Total  Annual  Burden: 
2,100  hours. 

Estimated  Total  Annual  Cost:  $63,000 
(based  on  an  estimated  reporting  burden 
of  2,100  hours  and  estimated  hourly 
cost  of  $30). 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  22,  U.S.C, 
Sections  3101-3108. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 


Dated:  July  1,  2003. 

Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-17046  Filed  7-3-03;  8:45  am] 

BILLING  CODE  3510-06-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Proposal  To  Collect  Information  on 
Annual  Survey  of  Royalties,  License 
Fees,  and  Other  Receipts  and 
Payments  for  intangible  Rights 
Between  U.S.  and  Unaffiliated  Foreign 
Persons 

ACTION:  Proposed  collection;  conunent 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing     ' 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  5, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer,  Office  of 
the  Chief  Information  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  or  via  the 
Internet  at  dHynek@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnmients  and  instructions  should  be 
directed  to:  Obie  G.  Whichard,  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50  (OC), 
Washington,  DC  20230,  or  via  the 
Internet  at  Obie.Whichard@bea.gov 
(Telephone:  202-606-9890). 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Annual  Survey  of  Royalties, 
License  Fees,  and  Other  Receipts  and 
Payments  for  Intangible  Rights  Between 
U.S.  and  Unaffiliated  Foreign  Persons 
(Form  BE-93)  obtains  information  on 
transactions  in  intangible  rights  between 
U.S.  and  unaffiliated  foreign  persons. 
The  information  gathered  is  needed, 
among  other  purposes,  to  support  U.S. 
trade  policy  initiatives  and  to  compile 
the  U.S.  international  transactions, 
input-output,  and  national  income  and 
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product  accounts.  No  changes  are 
proposed  for  Form  BE-93. 

n.  Method  of  Collectifm 

Form  BE-93  will  be  sent  each  year  to 
potential  respondents  in  January  and 
responses  are  due  by  March  31.  A  U.S. 
person  that  has  transactions  in 
intangible  rights  with  unaffiliated 
foreign  persons  is  required  to  report  if 
total  covered  receipts  or  covered 
payments  are  more  than  $2  million 
during  the  covered  year.  A  U.S.  person 
that  receives  a  form  but  is  not  required 
to  report  data  must  file  an  exemption 
claim. 

m.  Data 

I 

pMB  Number:  0608-0017. 
Ponn  Number:  BE-93. 
Type  of  Review:  Regular  submission. 
Affected  Public:  U.S.  businesses  or 
other  for-profit  institutions. 

Estimated  Number  of  Respondents: 
650  annually. 

Estimated  Time  Per  Response:  4 
hours. 

Estimated  Total  Annual  Burden: 
2.600  hours. 

Estimated  Total  Annual  Cost:  $78,000 
(based  on  an  estimated  reporting  burden 
of  2,600  hours  and  estimated  hourly 
cost  of  $30). 

Respondent's  Obligation:  Mandatory. 
iegal  Authority:  Title  22,  U.S.C. 
Sections  3101-3108. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utihty.  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology. 
Comments  submitted  in  response  to 
'  this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  July  1,  2003.  > 

Madaleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-17049  Filed  7-3-03;  8:45  am) 

BILUMG  CODE  3S10-0S-P 


DEPARTMENT  OF  COyHERCE 
BuTMNi  of  Economic  Analyste 
Proposed  Data  Sharing  Actlvtty 

AGENCY:  Bureau  of  Economic  Analysis. 
Department  of  Commerce. 

ACnOH:  Notice  and  request  for  public 
comment. 


SUMMARY:  The  Bureau  of  Economic 
Analysis  (BEA)  proposes  to  provide  to 
the  Bureau  of  the  Census  (Census 
Bureau)  data  collected  from  the 
Benchmark  Survey  of  Foreign  E>irect 
Investment  in  the  United  States— 1997 
and  the  Benchmark  Siuvey  of  U.S. 
Direct  Investment  Abroad — 1999  for 
statistical  purposes  exclusively.  In 
accordance  with  the  requirement  of 
Section  524(d)  of  the  Confidential 
Information  Protection  and  Statistical 
Efficiency  Act  of  2002  (CIPSEA),  we  are 
providing  the  opportimity  for  public 
comment  on  this  data-sharing  action. 
Through  the  use  of  these  shared  data, 
the  Census  Bureau  will  augment  its 
existing  research  and  development 
(R&D)-related  data  collected  in  the 
Survey  of  Industrial  Research  and 
Development,  which  is  funded  by  the 
National  Science  Foimdation  (NSF).  The 
Census  Biueau  will  also  identify  data 
quality  issues  arising  from  reporting 
differences  in  the  BEA  and  Census 
Biueau  surveys  and  improve  its  siuvey 
sample  frames.  The  NSF  will  be 
provided  non-confidential  aggregate 
data  (public  use)  and  reports  that  have 
cleared  BEA  and  Census  Bureau 
disclosure  review.  Disclosure  review  is 
a  process  conducted  to  verify  that  the 
data  to  be  released  do  not  reveal  any 
confidential  information. 
DATES:  Written  conunents  must  be 
submitted  on  or  before  September  5. 
2003. 

ADDRESSES:  Please  direct  all  written 
comments  on  this  proposed  program  to 
the  Director,  Bureau  of  Economic 
Analysis  (BE-1),  Washington,  DC  20230. 
POR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  on 
this  proposed  program  should  be 
directed  to  Ned  Howenstine,  Chief. 
Research  Branch.  International 
Investment  Division.  Bureau  of 
Economic  Analysis  (BE-50). 
Washington,  DC  20230.  by  phone  on 
(202)  606-9845  or  by  fax  (202)  606- 
5318. 

SUPPLEMENTARY  INFORMATKM: 

Background 

CIPSEA  (Pub.  L.  107-347.  Title  V)  and 
the  International  Investment  and  Trade 
in  Services  Survey  Act  (Pub.  L.  94-472, 


22  United  States  Code  (U.S.C.)  3101- 
3108)  allow  BEA  and  the  Census  Bureau 
to  share  certain  business  data  for 
exclusively  statistical  purposes.  Section 
524(d)  of  the  CIPSEA  requires  a  Federal 
Re^ster  notice  announcing  the  intent  to 
share  data  (allowing  60  days  for  public 
comment). 
Section  524(d)  also  requires  us  to 
.    provide  information  about  the  terms  of 
the  agreement  for  data  sharing.  For 
piuposes  of  this  notice,  BEA  has 
decided  to  group  these  terms  by  three 
categories.  The  categories  are: 

•  Shared  data. 

•  Statistical  purposes  for  the  shared 
data. 

•  Data  access  and  confidentiality. 

%aredData 

BEA  proposes  to  provide  the  Census 
Bureau  with  data  collected  from  the 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States — 1997 
and  the  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad— 1999.  The 
agreement  also  calls  for  the  Census 
Bureau  to  share  data  collected  from  the 
1997  and  1999  Surveys  of  Industrial 
Research  and  Development  with  BEA.  A 
separate  notice  (68  FR  33094.  June  3. 
2003)  addresses  this  issue. 

BEA  will  provide  the  Census  Bureau 
with  only  those  data  items  necessary  to 
link  records  from  the  two  benchmark 
surveys  with  records  from  the  Census 
Bureau's  Surveys  of  Industrial  Research 
and  Development.  The  Census  Bureau 
will  use  these  data  for  statistical 
purposes  exclusively.  Through  record 
linkage,  the  Census  Bureau  will 
augment  its  existing  R&D-related  data, 
identify  data  quality  issues  arising  from 
reporting  differences  in  the  Censiis 
Bureau  and  BEA  siuveys.  and  improve 
its  survey  sample  frames. 

Statistical  Purposes  for  the  Shared  Data 

The  data  collected  from  the 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  ^ates— 1997 
and  the  Benchmark  Survey  of  U.S. 
Direct  Investment  Abroad — 1999  are 
used  to  estimate  expenditiues  on 
research  and  development  performed  by 
U.S.  affiliates  of  foreign  companies, 
foreign  affiliates  of  U.S.  companies,  and 
the  foreign  affiliates'  U.S.  parent 
companies,  R&D  employment,  and  other 
statistics  on  the  financial  structure  and 
operations  of  these  companies.  Statistics 
from  the  Benchmark  Survey  of  Foreign 
Direct  Investment  in  the  United  States — 
1997  were  published  in  Foreign  Direct 
Investment  in  the  United  States:  Final 
Results  From  the  1997  Benchmark 
Survey;  statistics  bom  the  Benchmark 
Survey  of  U.S.  Direct  Investment 
Abroad— 1999  will  be  published  in  U.S. 
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Direct  Investment  Abroad:  Final  Results 
From  the  1999  Benchmark  Survey 
(forthcoming).  All  data  are  collected 
under  sections  3101-3108,  of  Title  22 
U.S.C. 

Data  Access  and  Confidentiality 

Title  22.  U.S.C.  3104  protects  the 
confidentiality  of  these  data.  The  data 
may  be  seen  only  by  persons  sworn  to 
uphold  the  confidentiality  of  the 
information.  Access  to  the  shared  data 
will  be  restricted  to  specifically 
authorized  personnel  and  will  be 
provided  for  statistical  purposes  only. 
Any  results  of  this  research  are  subject 
to  BEA  disclosure  protection.  All 
Census  Bureau  employees  with  access 
to  these  data  will  become  BEA  Special 
Sworn  Employees — meaning  that  they, 
under  penalty  of  law,  must  uphold  the 
data's  confidentiality.  Selected  NSF 
employees  will  provide  BEA  with 
expertise  on  the  aspects  of  R&D 
performance  in  the  United  States  and  by 
U.S.  companies  abroad;  these  NSF 
consultants  assisting  with  the  work  at 
the  BEA  also  will  become  BEA  Special 
Sworn  Employees.  No  confidential  data 
will  be  provided  to  the  NSF.  To  further 
safeguard  the  confidentiality  of  the  data, 
BEA  will  conduct  an  Information 
Technology  security  review  of  the 
Census  Bureau  prior  to  the 
commencement  of  the  project.  Any 
results  of  this  research  are  subject  to 
BEA  disclosure  protection. 

Dated:  June  26.  2003. 
J.  Steven  Landefeld, 

Director,  Bureau  of  Economic  Analysis. 
(FR  Doc.  03-17097  Filed  7-3-03;  8:45  am) 

BtLUNG  CODE  3S10-06-f> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-831] 

Fresh  Garlic  From  the  People's 
Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Initiation  of  New 
Shipper  Antidumping  Duty  Reviews: 
Fresh  Garlic  from  the  People's  Republic 
of  China. 


EFFECTIVE  DATE:  July  7,  2003. 
SUMMARY:  In  May  2003  the  Department 
of  Commerce  received  eight  requests  to 
conduct  new  shipper  reviews  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China. 
One  of  these  requests  was  withdrawn. 
We  have  determined  that  the  seven 


remaining  requests  meet  the  statutory 
and  regulatory  requirements  for  the 
initiation  of  a  new  shipper  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Minoo  Hatten  or  Mark  Ross  at  (202) 
482-1690  and  (202)  482-4794, 
respectively.  AD/CVD  Enforcement  HI, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  announcing  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China 
(PRC)  was  published  on  November  16, 
1994.  In  May  2003  we  received  eight 
requests  to  conduct  new  shipper 
reviews  of  the  antidumping  duty  order. 

On  May  29,  2003,  we  received  a 
request  for  a  new  shipper  review  from 
Linyi  Sanshan  Import  &  Export  Trading 
Co.,  Ltd.  (Linyi  Sanshan).  In  its  request 
for  review,  Linyi  Sanshan  submitted 
docimientation  establishing  the  date  of 
sale  and  entry  for  the  transaction  on 
which  it  based  the  request  for  a  new 
shipper  review.  The  dates  of  sale  and 
entry  on  the  submitted  documentation 
did  not  fall  within  the  period  of  review 
(POR),  however,  so  on  Jime  10,  2003,  we 
issued  a  letter  to  Linyi  Sanshan  in 
which  we  stated  that  we  did  not  intend 
to  initiate  a  new  shipper  review  it 
requested.  On  June  12,  2003,  Lini 
Sanshan  provided  documentation 
establishing  that  the  actual  date  on 
which  the  subject  merchandise  entered 
the  United  States  for  consumption  is 
during  the  POR. 

On  May  29,  2003,  we  also  received 
requests  for  new  shipper  reviews  from 
Suimy  Imp  &  Exp  Limited  (Sunny), 
Linshu  Dading  Private  Agricultural 
Products  Co.,  Ltd.  (Linshu),  and 
Tancheng  County  Dexing  Foods  Co., 
Ltd.  (Tancheng).  Further,  on  May  30, 
2003,  we  received  requests  for  new 
shipper  reviews  from  Jinxiang  Dong 
Yun  Freezing  Storage  Co.,  Ltd.  (Dong 
Yun),  Shanghai  Ever  Rich  Trade 
Company  (Ever  Rich),  Taian  Ziyang 
Food  Co.,  Ltd.  (Ziyang),  and  H&T 
Trading  Company  (H&T).  H&T 
withdrew  its  request  for  a  new  shipper 
review  on  June  10,  2003. 

Linyi  Sanshan,  Sunny,  Dong  Yun, 
Tancheng,  and  Ziyang  certified  that  they 
both  grew  and  exported  the  subject 
merchandise  on  which  they  based  their 
requests  for  a  new  shipper  review.  Ever 
Rich  and  Linshu  Dading  certified  that 
they  exported  the  subject  merchandise 
on  which  they  based  their  requests  for 
a  new  shipper  review,  but  that  they  did 


not  grow  the  subject  merchandise. 
Specifically,  Ever  Rich  certified  that 
Pizhou  Guangda  Import  and  Export 
Corp.,  Ltd.  (Pizhou  Guangda),  grew  the 
subject  merchandise  it  exported,  and 
Linshu  Dading  certified  that  Jinxiang 
County  Jinda  Agricultural  Industrial 
Trading  Co.,  Ltd.  (Jinxiang  Jinda).  grew 
the  subject  merchandise  it  exported. 

Between  June  12  and  June  27.  2003. 
Linyi  Shanshan.  Sunny.  Linshu  Dading. 
Tancheng.  Dong  Yun,  Ever  Rich,  and 
Ziyang  resubmitted  their  requests  for 
new  shipper  reviews  to  correct  certain 
deficiencies  (e.g.,  over-bracketing  of 
public  information)  that  we  identified  in 
their  submissions. 

Initiation  of  New  Shipper  Reviews 

Pursuant  to  19  CFR  351.214(b)(2)(i), 
Linyi  Shanshan,  Suimy,  Linshu  Dading, 
Tancheng  Dexing,  Dong  Yun,  Ever  Rich, 
and  Ziyang  certified  that  they  did  not 
export  subject  merchandise  to  the 
United  States  during  the  period  of 
investigation  (POI).  In  addition, 
pursuant  to  19  CFR  351.214(b)(2)(ii)(B), 
Pizhou  Guangda  and  Jinxiang  Jinda,  the 
growers  of  the  garlic  exported  by  Ever 
Rich  and  Linshu  Dading,  respectively, 
provided  certifications  that  they  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  POI. 

Pursuant  to  19  CFR 
351.214(b)(2)(iii)(A).  each  of  the  seven 
exporters,  Linyi  Sanshan,  Sunny, 
Linshu  Dading,  Tancheng,  Dong  Yim, 
Ever  Rich,  and  Ziyang.  certified  that, 
since  the  initiation  of  the  investigation, 
they  have  never  been  affiliated  with  any 
exporter  or  producer  who  exported  the 
subject  merchandise  to  the  United 
States  diuing  the  POI,  including  those 
not  individually  examined  during  the 
investigation.  As  required  by  19  CFR 
351.214(b)(2)(iii)(B),  each  of  the  above- 
mentioned  companies  also  certified  that 
their  export  activities  were  not 
controlled  by  the  central  government. 

In  addition  to  the  certifications 
described  above,  the  companies 
submitted  documentation  establishing 
the  following:  (1)  the  date  on. which 
they  first  shipped  the  subject 
merchandise  for  export  to  the  United 
States  and  the  date  on  which  the  subject 
merchandise  was  first  entered,  or 
withdrawn  from  warehouse,  for 
consumption;  (2)  the  volume  of  their 
first  shipment  and  the  volume  of 
subsequent  shipments;  (3)  the  date  of 
their  first  sale  to  an  imaffiliated 
customer  in  the  United  States. 

Pursuant  to  section  751(a)(2)(B)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  19  CFR  351.214(d)(1),  we  are 
initiating  new  shipper  reviews  for 
shipments  of  fi^sh  garlic  fit>m  the  PRC: 
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(1)  Grown  and  exported  by  Simny,  Linyi 
Sanshan,  Dong  Yun,  Tancheng,  and 
Ziyang; 

(2)  Grown  by  Pizhou  Guangda  and 
exported  by  Ever  Rich; 

(3)  Grown  by  Jinxiang  Jinda  and 
exported  by  Linshu  Dading. 

I  The  POR  is  November  1,  2002, 
through  April  30,  2003.  See  19  CFR 
351.214(g)(l)(i)(A).  We  intend  to  issue 
final  results  of  these  reviews  no  later 
than  270  days  from  the  date  of 
initiation.  See  section  751(a){2)(B){iv)  of 
the  Act. 

Because  Linyi  Sanshan,  Sunny,  Dong 
Yun,  Tancheng,  and  Ziyang  have 
certified  that  they  both  grew  and 
exported  the  subject  merchandise  on 
which  they  based  their  request  for  a  new 
shipper  review,  we  will  instruct  the 
Bureau  of  Customs  and  Border 
Protection  (Customs)  to  allow,  at  the 
option  of  the  importer,  the  posting  of  a 
bond  or  security  in  lieu  of  a  ceish 
deposit  for  each  entry  of  the  subject 
merchandise  both  grown  and  exported 
by  these  companies  until  the 
completion  of  the  new  shipper  reviews. 
With  respect  to  Ever  Rich  and  Linshu 
Dading,  they  have  certified  that  they 
exported  but  did  not  grow  the  subject 
merchandise  on  which  they  based  their 
request  for  a  new  shipper  review  (i.e., 
Pizhou  Guangda  certified  that  it  graw 
the  subject  merchandise  exported  by 
Ever  Rich  and  Jinxiang  Jinda  certified 
that  it  grew  the  subject  merchandise 
exported  by  Linshu  Dading).  Therefore, 
until  completion  of  the  new  shipper 
reviews,  we  will  instruct  Customs  to 
allow,  at  the  option  of  the  importer,  the 
posting  of  a  bond  or  security  in  lieu  of 
a  cash  deposit  for  entries  of  subject 
merchandise  grown  by  Pizhou  Guangda 
and  exported  by  Ever  Rich  or  grown  by 
Jirudan  Jinda  and  exported  by  Linshu 
Dading. 

Interested  parties  that  need  access  to 
proprietary  information  in  this  new 
shipper  review  should  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  19  CFR  351.214  and 
351.221(c)(l)(i). 

Efeted:  June  30.  2003.  ^ 

Louis  Apple, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-17064  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-549-817] 

Notice  of  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Hot-Rolled  Cartion  Steel  Flat  Products 
From  Thailand 

AQENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  carbon  steel  flat  products  from 
Thailand  in  response  to  requests  by 
petitioners.  National  Steel  Corporation, 
United  States  Steel  Corporation,  and 
Nucor  Corporation.  The  review  covers 
shipments  to  the  United  States  for  the 
period  May  3,  2001  through  October  31, 
2002,  by  Sahaviriya  Steel  Industries 
Public  Company  Limited  ("SSI"), 
Nakomthai  Strip  Mill  Public  Co..  Ltd. 
("Nakomthai"),  and  Siam  Strip  Mill 
Public  Co.,  Ltd  ("Siam  Strip").  For  the 
reasons  discussed  below,  we  are 
extending  the  preliminary  results  of  this 
administrative  review  by  120  days,  to  no 
later  than  December  1,  2003. 

EFFECTIVE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferrier  at  202-482-1394,  or 
Abdelali  Elouaradia  at  202-482-1374, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave,  NW,  Washington,  DC 
20230. 

Background 

On  November  29,  2001.  the 
Department  published  the  antidumping 
duty  order  on  hot-rolled  steel  [see 
Antidumping  Duty  Order  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products  From 
Thailand,  66  FR  59562).  On  November 
1.  2002,  the  Department  published  a 
notice  of  opportimity  to  request  an 
administrative  review  for  this  order 
covering  the  period  May  3,  2001 
through  October  31,  2002  (see 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review,  67  FR  66612). 
On  November  27,  2002,  SSI  requested  a 
review  in  accordance  with  19  CFR 
351.213(b)(2),  and  the  petitioners 
requested  a  review  of  SSI,  Nakomthai, 
and  Siam  Strip  under  19  CFR 
351.213(b)(1).  The  petitioners  are  Nucor 
Corporation,  National  Steel  Corporation, 


and  United  States  Steel  Corporation. 
The  Def)artment  initiated  these  reviews 
on  December  26,  2002  {see  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  67  FR  78772). 

On  February  14,  2003.  petitioners 
filed  a  letter  alleging  that  a  particular 
market  situation  existed  in  Thailand 
during  the  period  of  review.  Petitioners 
filed  additional  comments  regarding  the 
particiilar  market  situation  on  March  17, 
2003,  and  April  24,  2003.  SSI  filed 
comments  and  its  responses  to  the 
Department's  supplemental 
questionnaires  regarding  the  particujar 
market  situation  on  March  4.  2003, 
March  28,  2003,  and  June  20,  2003.  On 
March  12,  2003,  and  May  6,  2003, 
petitioners  alleged  that  SSI  may  be 
affiliated  with  one  of  the  trading 
companies  SSI  used  to  sell  its  products 
in  the  United  States  and  one  of  SSI's 
slab  suppliers.  The  preliminary  results 
are  ciirrently  due  not  later  than  August 
4,  2003. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act  and  19  CFR  351.213(h)(2)  of  the 
Department's  regulations,  the 
Department  may  extend  the  deadline  for 
completion  of  the  preliminary  results  of 
a  review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
results  within  the  statutory  time  limit  of 
245  days  bom  the  last  day  of  the 
anniversary  month  of  the  order  for 
which  the  administrative  review  was 
requested.  Because  of  the  complexity  of 
the  particular  market  situation  and 
affiliation  issues  in  this  case,  it  is  not 
practicable  for  the  Department  to 
complete  this  review  within  the  time     * 
limit  mandated  by  section  751(a)(3)(A) 
of  the  Act.  The  Department  requires 
additional  time  to  evaluate  information 
submitted  by  SSI  and  petitioners 
regarding  the  particular  market  situation 
and  affiliation  issues. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act  and  19  CFR 
351.213(h)(2)  of  the  Department's 
regxilations,  the  Department  is  extending 
the  time  limits  for  the  preliminary 
results  by  120  days,  to  no  later  than 
December  1,  2003. 

Dated:  June  30,  2003. 
Bari>aA  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  Group  ID. 

[FR  Doc.  03-17063  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-e55] 

Certain  Non-Frozen  Apple  Juice 
Concentrate  From  ttie  People's 
Republic  of  China:  Preliminary  Results 
of  2001-2002  Administrative  Review 
and  New  Shipper  Review,  and  Partial 
Rescission  of  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
2001-2002  administrative  review  and 
new  shipper  review,  and  partial 
rescission  of  review. 

SUMMARY:  The  Department  of  Commerce 
is  ciurently  conducting  the  second 
administrative  review  and  a  new 
shipper  review  of  the  antidumping  duty 
order  on  non-frozen  apple  juice 
concentrate  from  the  People's  Republic 
'  of  China,  covering  the  period  June  1, 
2001,  through  May  31,  2002. 

The  new  shipper  review  covers  one 
exporter:  Gansu  Tongda  Fruit  Juice  and 
Beverage  Company.  We  preliminarily 
determine  that  sales  of  non-frozen  apple 
juice  concentrate  from  the  People's 
Republic  of  China  were  not  made  below 
normal  value  during  the  period  of 
review  by  Gansu  Tongda  Fruit  Juice  and 
Beverage  Company. 

The  administrative  review  covers  five 
exporters:  Shaanxi  Haisheng  Fresh  Fruit 
Juice  Co.,  Ltd.,  Yantai  Oriental  Juice  Co., 
Ltd.,  SDIC  Zhonglu  Fruit  Juice  Co.,  Ltd., 
Sanmenxia  Lakeside  Fruit  Juice  Co., 
Ltd.,  and  Changsha  Industrial  Products 
&  Minerals  Import  and  Export  Co.,  Ltd. 
We  preliminarily  determine  that  sales  of 
non-frozen  apple  juice  concentrate  from 
the  People's  Republic  of  China  were  not 
made  below  normal  value  during  the 
period  of  review  by  Shaanxi  Haisheng 
Fresh  Fruit  Juice  Co.,  Ltd.,  Yantai 
Oriental  Juice  Co.,  Ltd.,  SDIC  Zhonglu 
Fruit  Juice  Co.,  Ltd.,  and  Sanmenxia 
Lakeside  Fruit  Juice  Co.,  Ltd. 

Changsha  Industrial  Products  & 
Minerals  Import  and  Export  Co.,  Ltd. 
did  not  respond  to  the  Department's 
questionnaire  and  will  receive  the  facts 
available  rate.  See  "Use  of  Fact 
Otherwise  Available"  section,  below. 

If  these  preliminary  results  are 
adopted  in  our  final  results  of  revivew, 
we  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection  to 
Hquidate  appropriate  entries  for  Gansu 
Tongda  Fruit  Juice  and  Beverage 
Company  without  regard  for 
antidumping  duties.  However,  with 
respect  to  Shaanxi  Haisheng  Fresh  Fruit 
Juice  Co.,  Ltd.,  Yantai  Oriental  Juice  Co., 


Ltd.,  SDIC  Zhonglu  Fruit  Juice  Co.,  Ltd., 
Sanmenxia  Lakeside  Fruit  Juice  Co., 
Ltd.,  and  Changsha  Industrial  Products 
&  Minerals  Import  and  Export  Co..  Ltd., 
there  is  an  injimction  in  place  from  the 
investigation  and  ongoing  litigation. 
Therefore,  entries  will  not  be  liquidated 
until  the  conclusion  of  the  litigation. 

Interested  parties  are  invited  to 
conunent  on  these  preliminary  results. 
We  will  issue  the  final  results  no  later 
than  120  days  from  the  date  of 
publication  of  this  notice. 
EFFECTIVE  DATE:  July  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Twyman,  Stephen  Cho  or  John 
Brinkmann,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone:  (202) 
482-3534,  (202)  482-3798  or  (202)  482- 
4126,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Period  of  Review 

The  period  of  review  ("POR")  is  June 
1,  2001  through  May  31,  2002. 

Background 

On  June  5,  2000,  the  Department 
published  in  the  Federal  Register  (65 
FR  35606)  the  antidumping  duty  order 
on  certain  non-frozen  apple  juice 
concentrate  ("AJC")  from  the  People's 
Republic  of  China  ("PRC").  On  June  5, 
2002,  the  Department  notified  interested 
parties  of  the  opportimity  to  request  an 
administrative  review  of  this  order  (67 
FR  38640).  On  June  24,  2002,  Shaanxi 
Haisheng  Fresh  Juice  Co.,  Ltd. 
("Haisheng"),  Yantai  Oriental  Juice  Co.. 
Ltd.  ("Oriental"),  and  SDIC  Zhonglu 
Fruit  Juice  Co..  Ltd.  ("Zhonglu") 
requested  an  administrative  review.  On 
June  28.  2002.  Coloma  Frozen  Foods. 
Inc..  Green  Valley  Packers.  Knouse 
Foods  Cooperative,  Inc.,  Mason  Coimty 
Fruit  Packers  Co-op,  Inc.,  and  Tree  Top, 
Inc.,  (collectively,  "the  petitioners"), 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  order  for  Haisheng, 
Sanmenxia  Lakeside  Fruit  Juice  Co., 
Ltd.  ("Lakeside"),  Zhonglu,  Oriental, 
Qingdao  Nannan  Foods  Co.,  Ltd. 
("Nannan"),  Xian  Asia  Qin  Fruit  Co., 
Ltd.  ("Xian  Asia"),  Xian  Yang  Fuan 
Juice  Co.,  Ltd.  ("Xian  Yang"),  Changsha 
Industrial  Products  &  Minerals  Import 
and  Export  Co.,  Ltd.  ("Changsha"), 
Shandong  Foodstuffs  Import  and  Export 
Corporation  ("Shandong"),  Shaanxi 
Hengxing  Fruit  Juice  Co.,  Ltd. 
("Hengxing"),  Shaanxi  Machinery  and 
Equipment  Import  and  Export 
Corporation  ("SAAME"),  Shaanxi  Gold 
Peter  Natural  Drink  Co.,  Ltd.  ("Gold 


Peter"),  and  Yantai  North  Andre  Juice 
Co.,  Ltd.  ("North  Andre"). 

On  July  10,  2002,  North  Andre 
objected  to  the  petitioners'  request  for 
an  administrative  review  of  North 
Andre  because  it  received  a  zero  percent 
margin  in  the  less-than-fair-value 
("LTFV")  investigation,  and  thus,  is 
excluded  from  the  order.  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Certain  Non- 
Frozen  Apple  Juice  From  the  People's 
Republic  of  China.  65  FR  35606  (June  5, 
2000  ["Final  Determination"). 
Therefore,  the  Department  did  not 
initiate  a  review  for  North  Andre. 

In  accordance  with  19  CFR 
351.221(b)(1),  on  July  24,  2002,  we 
published  a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
(67  FR  48435)  for  Zhonglu,  Oriental, 
Lakeside,  Changsha,  Haisheng,  Nannan, 
Xian  Asia,  Xian  Yang.  Shandong. 
Hengxing,  SAAME,  and  Gold  Peter. 

On  June  25,  2002,  the  Department 
received  a  request  from  Gansu  Tongda 
Fruit  Juice  and  Beverage  Company 
("Gansu  Tongda")  to  conduct  a  new 
shipper  review.  On  July  24,  2002,  we 
initiated  a  new  shipper  review  of  the 
antidumping  order  on  AJC  from  the 
PRC.  See  Non-Frozen  Apple  Juice 
Concentrate  From  the  People's  Republic 
of  China:'  Initiation  of  Antidumping  New 
Shipper  Review,  67  FR  48440.  On  July 
26,  2002  Gansu  Tongda  waived  the  time 
limits  applicable  to  the  new  shipper 
review  and  agreed  to  permit  the 
Department  to  conduct  the  new  shipper 
review  concurrently  with  the  annual 
administrative  review  for  2001-2002. 

On  August  2,  2002,  the  Department 
sent  questionnaire  to  all  respondents 
and  to  the  Chinese  Chamber  of 
Commerce  for  the  Import  and  Export  of 
Foodstuffs,  Native  Produce  &  Animal 
By-Products  ("China  Chamber"),  with  a 
copy  to  the  Embassy  of  the  PRC  in  the 
United  States,  requesting  that  the  China 
Chamber  also  forward  the  questionnaire^ 
to  the  respondents  named  in  the 
initiation  notice. 

Following  the  issuance  of 
questionnaire,  the  following  parties 
reported  that  they  had  no  shipments 
during  the  POR:  Shandong,  Nannan, 
SAAME,  Hengxing,  Xian  Asia,  Gold 
Peter,  and  Xian  Yang.  See  "Partial 
Rescission"  section,  below. 

In  September  2002,  we  received 
responses  the  questionnaire  from  the 
following  companies:  Haisheng, 
Lakeside,  Oriental,  Zhonglu  and  Gansu 
Tongda.  Changsha  did  not  respond  to 
the  Department's  original  questionnaire. 
See  "Use  of  Fact  Otherwise  Available" 
section,  below. 


Federal  Register /Vol.  68,  No.  129 /Monday,  July  7,  2003 /Notices 


40245 


On  August  14,  2002,  April  4,  2003, 
and  June  6,  2003,  the  Department 
invited  interested  parties  to  comment  on 
sviiTogate  coxmtry  selection  and  to 
provide  publicly  available  infonnation 
for  valuing  the  factors  of  production.  We 
received  responses  from  Haisheng, 
Oriental,  Zhonglu  and  Gansu  Tongda  on 
May  5,  2003. 

We  issued  supplemental 
questionnaire  to  Lakeside,  Haisheng, 
Zhonglu,  Oriental  and  Gansu  Tongda, 
and  received  responses  by  January  10, 
2003. 

On  January  24,  2003,  the  Department 
published  a  notice  postponing  the 
preliminary  results  of  this  review  imtil 
June  30,  2003.  See  Extension  of  Time 
Limit  for  the  Preliminary  Results  of  the 
2001-2002  Antidumping  Duty 
Administrative  Review  and  New 
Shipper  Review,  68  FR  3510. 

We  note  that  the  Petitioners  have  not 
made  any  written  submissions  in  this 
proceeding. 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
certain  non-frozen  apple  juice 
concentrate  ("AJC").  Certain  AJC  is 
defined  as  all  non-frozen  concentrated 
apple  juice  with  a  Brix  scale  of  40  or 
greater,  whether  or  not  containing 
added  sugar  or  other  sweetening  matter, 
and  whether  or  not  fortified  with 
vitamins  or  minerals.  Excluded  torn  the 
scope  of  this  order  are:  frozen 
concentrated  apple  juice;  non-frozen 
concentrated  apple  juice  that  has  been 
fennented;  and  non-frozen  concentrated 
apple  juice  to  which  spirits  have  been 
added. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
{"HTSUS")  at  subheadings 
2106.90.52.00,  and  2009.70.00.20  before 
January  1,  2002,  and  2009.79.00.20  after 
January  1,  2002.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Partial  Rescission 

In  accordance  with  19  CFR 
351.213(d)(3),  we  are  preliminarily 
rescinding  this  review  with  respect  to 
Shandong,  Gold  Peter,  Nannan, 
SAAME,  Hengxing,  Xian  Asia,  and  Xian 
Yang,  which  reported  that  they  made  no 
shipments  of  subject  merchandise 
during  this  POR.  We  examined 
shipment  data  furnished  by  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  and  are  satisfied  that  the 
record  does  not  indicate  that  there  were 
U.S.  entries  of  subject  merchandise  from 
these  companies  during  the  POR. 


Separate  Rates  Determination 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  ("NME") 
country  in  all  previous  antidumping 
cases,  hi  accordance  with  section 
771(18)(C)(i)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  any  determination 
that  a  foreign  country  is  an  NME  shall 
remain  in  effect  imtil  revoked  by  the 
Department.  None  of  the  parties  to  this 
proceeding  have  contested  such 
treatment  in  this  review.  Moreover, 
parties  to  this  proceeding  have  not 
argued  that  the  PRC  AJC  industry  is  a 
market-oriented  industry. 

Therefore,  we  are  treating  the  PRC  as 
an  NME  coimtry  within  the  meaning  of 
section  773(c)  of  the  Act.  We  allow 
companies  in  NME  countries  to  receive 
separate  antidumping  duty  rates  for 
purposes  of  assessment  and  cash 
deposits  when  those  companies  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  export  activities. 

To  establish  whether  a  company 
operating  in  an  NME  country  is 
sufficiently  independent  to  be  entitled 
to  a  separate  rate,  the  Department 
analyzes  each  exporting  entity  under  the 
test  established  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:^  Sparklers  From  the  People's 
Republic  of  China.  56  FR  20588  (May  6, 
1991)  {"Sparklers"),  as  amplified  by  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Caibide  From 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  ("Silicon 
Carbide").  Under  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  the 
respondents  can  demonstrate  the 
absence  of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

Absence  of  De  Jure  Control 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jxue  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
the  individued  exporter's  business  and 
export  licenses:  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  o3ier  formal 
measiues  by  the  government 
decentralizing  control  of  companies. 

Haisheng,  Zhonglu,  Orientd,  Lakeside 
and  Gansu  Tongda  have  placed  a 
number  of  dociunents  on  the  record  to 
demonstrate  absence  of  de  jure 
government  control,  including  "Foreign 
Trade  L,aw  of  the  People's  Republic  of 
China"  ("Foreign  Trade  Law"), 
"Company  Law  of  the  PRC"  ("Company 
Law"),  the  "Administrative  Regulations 


of  the  People's  Republic  of  China 
Governing  the  Registration  of  Legal 
Corporations"  ("Administrative 
Regulations"),  the  "Law  of  the  People's 
Republic  of  China  on  Chinese-Foreign 
Cooperative  Joint  Ventures"  ("Joint 
Ventures  Law"),  and  the  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People"  ("Industrial  Enterprise  Law"). 
The  Foreign  Trade  Law  grants  autonomy 
to  foreign  trade  operators  in 
management  decisions  and  establishes 
accountability  for  their  own  profits  and 
losses.  In  prior  cases,  the  Department 
has  analyzed  the  Foreign  Trade  Law  and 
found  that  it  establishes  an  absence  of 
de  jure  control.  (See,  e.g.,  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Certain  Partial- 
Extension  Steel  Drawer  Slides  With 
Rollers  From  the  People's  Republic  of 
China,  60  FR  29571  Uune  5,  1995);  Final 
Determination  of  Sales  at  l^ss  Than 
Fair  Value:  Certain  Presented 
Mushrooms  From  the  People's  Republic 
of  China,  63  FR  72255  (December  31, 
1998)  ("Mushrooms")).  We  have  no  new 
information  in  this  proceeding  which 
would  cause  us  to  reconsider  this 
determination. 

The  Company  Law  is  designed  to 
meet  the  PRC's  needs  of  estabUshing  a 
modem  enterprise  system,  and  to 
maintain  social  and  economic  order. 
The  Department  has  noted  that  the 
Company  Law  supports  an  absence  of 
de  jure  control  because  of  its  emphasis 
on  the  responsibility  of  each  company 
for  its  own  profits  and  losses,  thereby 
decentralizing  control  of  companies. 
In  keeping  with  the  Company  Law, 
the  Administrative  Regulations 
safeguard  social  and  economic  order,  as 
well  as  establishing  an  administrative       » 
system  for  the  registration  of 
corporations.  The  Department  has 
reviewed  the  Administrative 
Regiilations  and  concluded  that  they 
show  an  absence  of  de  jure  control  by 
requiring  companies  to  bear  civil 
liabilities  independently,  thereby 
decentralizing  control  of  companies. 
The  Joint  Ventures  Law  states  that 
Chinese  and  foreign  parties  shall  share 
earnings  and  bear  risks  jointly.  An 
analysis  of  the  Joint  Ventiues  Law  by 
the  Department  further  indicates  lack  of 
de  jure  control  for  Oriental,  Xian  Asia, 
and  Zhonglu,  those  respondents 
actually  subject  to  this  law. 

The  Industrial  Enterprises  Law 
provides  that  enterprises  owned  by  "the 
whole  people"  shall  make  their  own 
management  decisions,  be  responsible 
for  their  own  profits  and  losses,  choose 
their  own  suppliers,  and  purchase  their 
own  goods  and  materials.  As  in  prior 
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PRC  cases,  the  Department  has  analyzed 
the  Industrial  Enterprises  Law  and 
found  that  this  law  establishes 
mechanisms  for  private  control  of 
companies,  which  indicates  an  absence 
of  de  jure  control.  See  Pure  Magnesium 
From  the  People's  Republic  of  China: 
Final  Results  of  New  Shipper  Review,  63 
FR  3085,  3086  (January  21, 1998). 

According  to  the  respondents,  AJC 
exports  are  not  affected  by  quota 
allocations  or  export  license 
requirements.  The  Department  has 
examined  the  record  in  this  case  and 
does  not  find  any  evidence  that  AJC 
exports  are  affected  by  quota  allocations 
or  export  license  requirements.  By 
contrast,  the  evidence  on  the  record 
demonstrates  that  the  producers/    " 
exporters  have  the  autonomy  to  set  the 
price  at  whatever  level  they  wish 
through  independent  price  negotiations 
with  their  foreign  customers  and       ' 
without  government  interference. 

Accordingly,  we  preliminarily 
determine  that  there  is  an  absence  of  de 
jure  government  control  over  export 
pricing  and  marketing  decisions  of  the 
respontients. 

Absence  of  De  Facto  Control 

De  facto  absence  of  government 
control  over  exports  is  based  on  four 
factors:  (1)  Whether  each  exporter  sets 
its  own  export  prices  independently  of 
the  government  and  without  the 
approval  of  a  government  authority;  (2) 
whether  each  exporter  retains  the 
proceeds  from  its  sales  and  maizes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses;  (3)  whether  each  exporter  has  the 
authority  to  negotiate  and  sign  contracts 
and  other  agreements;  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management  {See  Silicon  Carbide,  59  FR 
at  22587;  Sparklers,  56  FR  at  20589). 

As  stated  in  previous  cases,  there  is 
evidence  that  certain  enactments  of  the 
PRC  central  government  have  not  been 
implemented  uniformly  among  different 
sectors  and/or  jurisdictions  in  the  PRC. 
{See  Mushrooms.  63  FR  at  72255). 
Therefore,  the  Department  has 
determined  that  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are,  in  fact,  subject 
to  a  degree  of  governmental  control 
which  would  preclude  the  Department 
from  assigning  separate  rates. 

The  Department  has  reviewed  the 
record  in  this  case  and  notes  that  each 
respondent:  (1)  Establishes  its  own 
export  prices;  (2)  negotiates  contracts 
without  guidance  from  any 
governmental  entities  or  organizations; 

(3)  makes  its  own  personnel  decisions; 

(4)  retains  the  proceeds  from  export 


sales  and  uses  profits  according  to  its 
business  needs  vnthout  any  restrictions; 
and  (5)  does  not  coordinate  or  consult 
with  other  exporters  regarding  pricing 
decisions. 

The  information  on  the  record 
supports  a  preliminary  finding  that 
there  is  an  absence  of  de  facto 
governmental  control  of  the  export 
functions  of  these  companies. 
Consequently,  we  preliminarily 
determine  that  all  responding  exporters 
have  met  the  criteria  for  the  application 
of  separate  rates. 

Changsha  did  not  submit  a  response 
to  the  Department's  antidumping  duty 
questionnaire,  including  the  separate 
rates  section.  We  therefore  preliminarily 
determine  that  Changsha  did  not 
establish  its  entitlement  to  a  separate 
rate  in  this  review  and,  therefore,  is 
presumed  to  be  part  of  the  PRC  NME 
entity  and,  as  such,  is  subject  to  the  PRC 
country-wide  rate.  See  the  "Use  of  Facts 
Otherwise  Available"  section,  below. 

PRC- Wide  Rate  and  Use  of  Facts 
Otherwise  Available 

As  noted  above,  Changsha  is 
appropriately  considered  part  of  the 
PRC-wide  entity.  This  entity  did  not 
respond  to  the  Department's 
questionnaire.  Section  776(a)(2)  of  the 
Act  provides  that  if  an  interested  party 
or  any  other  person:  (A)  Withholds 
information  that  has  been  requested  by 
the  administering  authority;  (B)  fails  to 
provide  such  information  by  the 
deadlines  for  the  submission  of  the 
information  or  in  the  form  and  manner 
requested,  subject  to  subsections  {c)(l) 
and  (e)  of  section  782;  (C)  significantly 
impedes  a  proceeding  under  this  title;  or 
(D)  provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i),  the 
Department  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title. 

Because  the  PRC  entity  did  not 
respond  to  the  Department's 
questionnaire,  we  find  that,  in 
accordance  with  sections  776(a)(2)(A) 
and  (C)  of  the  Act,  the  use  of  total  faCts 
available  is  appropriate  {See,  e.g.,  Final 
Results  of  Antidumping  Duty 
Administrative  Review  for  Two 
Manufactures/Exporters:  Certain 
Preserved  Mushrooms  from  the  People's 
Republic  of  China,  65  FR  50183,  50184 
(August  17,  2000)  (for  a  more  detailed 
discussion.  See  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  for  Two  Manufacturers/ 
Exporters:  Certain  Preserved 
Mushrooms  for  the  People's  Republic  of 
China.  65  FTl  40609,  40611  (June  30, 
2000));  Notice  of  Final  Determination  of 


Sales  at  Less  Than  Fair  Value: 
Persulfates  from  the  People's  Republic 
of  China.  62  FR  27222,  27224  (May  19, 
1997);  and  Certain  Grain-Oriented 
Electrical  Steel  from  Italy:  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  62  FR  2655  (January  17. 1997) 
(for  a  more  detailed  discussion.  See 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Grain-Oriented  Electrical  Steel  from 
Italy.  61  FR  36551,  36552  (July  4, 1996)). 
Because  the  PRC  entity  provided  no 
information,  sections  782(d)  and  (e)  are 
not  relevant  to  our  analysis. 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information," 
the  Department  may  use  information 
that  is  adverse  to  the  interests  of  the 
party  as  facts  otherwise  available. 
Adverse  inferences  are  appropriate  "to 
ensure  that  the  party  does  not  obtain  a 
more  favorable  result  by  failing  to 
cooperate  than  if  it  had  cooperated 
full."  See  Statement  of  Administrative 
Action  ("SAA)"  accompanying  the 
URAA,  H.Doc.  No.  103-316,  at  870 
(1994). 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination  from 
the  LTFV  investigation,  a  previous 
administrative  review,  or  any  other 
information  placed  on  the  record.  Under 
section  782(c)  of  the  Act.  a  respondent 
has  a  responsibility  not  only  to  notify 
the  Department  if  it  is  unable  to  provide 
requested  information,  but  also  to 
provide  a  "full  explanation  and 
suggested  alternative  forms."  On  August 
2.  2002.  the  Department  transmitted  its 
questionnaire  to  Changsha  via  priority 
mail.  We  confirmed  with  the  delivery 
company  that  this  transmission  was 
received  and  signed  for  by  Changsha 
personnel  on  August  6,  2002.  Changsha 
did  not  submit  a  response  to  our 
questionnaire  by  the  deadline 
established  for  such  submissions.  On 
December  2,  2002,  the  Department  faxed 
and  sent  a  letter  by  priority  mail  to 
Changsha  asking  whether  the  company 
had  received  the  August  2,  2002, 
questionnaire,  and  whether  it  had,  in 
fact,  decided  not  to  comply  with  our 
requests  for  information.  The 
Department  received  no  responses  from 
Changsha  personnel  to  either  the  letter 
or  the  facsimile.  Therefore,  we 
determine  that  the  PRC  entity  failed  to 
cooperate  to  the  best  of  its  ability, 
making  the  use  of  an  adverse  inference 
appropriate. 

In  this  proceeding,  in  accordance  with 
Department  practice  (See,  e.g.. 
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Rescission  of  Second  New  Shipper 
Review  and  Final  Results  and  Partial 
Rescission  of  First  Antidumping  Duty 
Administrative  Review:  Brake  Rotors 
From  the  People's  Republic  of  China,  64 
FR  61581,  61584  (November  12, 1999); 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Fresh 
Garlic  From  the  People's  Republic  of 
China,  64  FR  39115  (July  21, 1999);  and 
Fresh  Garlic  from  the  People's  Republic 
of  China:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  65  FR 
33295  (May  23.  2000)  (for  a  more 
detailed  discussion.  See  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Fresh  Garlic 
From  the  People's  Republic  of  China,  64 
FR  39115  Quly  21.  1999)),  as  adverse 
facts  available,  we  have  preliminarily 
assigned  to  the  PRC  entity  (which 
includes  Changsha)  the  PRC-wide  rate 
of  51.74  percent,  which  is  the  PRC-wide 
rate  established  in  the  LTFV 
investigation  (See  Final  Determination) 
and  the  highest  dumping  margin 
detennined  in  any  segment  of  this 
proceeding.  The  Department's  practice 
when  selecting  an  adverse  rate  from 
among  the  possible  sources  of 
iijformation  is  to  ensure  that  the  margin 
is  sufficiently  adverse  "as  to  effectuate 
the  piupose  of  the  facts  available  rule  to 
induce  respondents  to  provide  the 
Department  v«th  complete  and  accurate 
information  in  a  timely  manner."  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Static  Random  Access 
Memory  Semiconductors,  From  Taiwan, 
63  FR  8909.  8932.  (February  23,  1998). 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  The 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  Secondary 
information  is  described  in  the  SAA  as 
"{i}nformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  SAA  at  870. 
The  SAA  states  that  "corroborate" 
means  to  determine  that  the  informatioA 
used  has  probative  value  [id.).  To 
corroborate  secondary  information,  the 
Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
To  examine  the  reliability  of  margins  in 
the  petition,  we  examine  whether,  based 
on  available  evidence,  those  margins 
reasonably  reflect  a  level  of  dumping 
that  may  have  occurred  during  the 


period  of  investigation  by  any  firm, 
including  those  that  did  not  provide  us 
with  usable  information.  This  procedure 
generally  consists  of  examining,  to  the 
extent  practicable,  whether  the 
significant  elements  used  to  derive  the 
petition  margins,  or  the  resulting 
margins,  are  supported  by  independent 
sources.  With  respect  to  the  relevance 
aspect  of  corroboration.. the  Department 
will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
cinnunstances  that  would  render  a 
margin  not  relevant.  Where 
circumstances  indicate  that  the  selected 
margin  may  not  be  relevant,  the 
Department  will  attempt  to  find  a  more 
appropriate  basis  for  facts  available.  See, 
e.g..  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Fresh  Cut 
Flowers  from  Mexico,  61  FR  6812.  6814 
(February  22, 1996)  (where  the 
Department  disregarded  the  highest 
margin  as  best  information  available 
because  the  margin  was  based  on 
another  company's  uncharacteristic 
business  expense  resulting  in  an 
unusually  hugh  margin).  We  have 
determined  that  there  is  no  evidence  on 
the  record  which  would  render  the 
application  of  the  petition  margin 
inappropriate.  Therefore,  we  consider 
the  petition  information  relevant  for  this 
proceeding. 

Furthermore,  in  the  underlying  LTFV 
investigation,  we  established  the 
reliability  of  the  petition  margin  (See 
Final  Determination).  As  there  is  no 
information  on  the  record  of  this  review 
that  demonstrates  that  the  petition  rate 
is  not  reliable  for  use  as  the  adverse 
facts  available  rate  for  the  PRC-wide 
rate,  we  determine  that  this  rate  has- 
probative  value  and,  therefore,  is  an 
appropriate  basis  for  the  PRC-wide  rate 
to  be  applied  in  this  review  to  exports 
of  subject  merchandise  by  the  PRC 
entity  (which  includes  Changsha). 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  made  by  Haisheng 
and  Zhonglu  to  the  United  States,  we 
used  constructed  export  price  ("CEP") 
in  accordance  with  section  772(b)  of  the 
Act  because  the  first  sale  to  an 
unaffihated  pimihaser  occurred  after 
importation  of  the  merchandise  into  the 
United  States.  For  sales  made  by  Ganus 
Tongda,  Oriental,  and  Lakeside,  and 
certain  sales  made  by  Haisheng  and 
Zhonglu.  we  used  export  price  ("EP"). 
in  accordance  with  section  772(a)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  imaffiliated  purchasers  in 
the  United  States  prior  to  importation 
into  the  United  States  and  because  the 
CEP  methodology  was  not  warranted  by 
other  circmnstances. 


We  calculated  EP  based  on  the 
various  prices  to  unaffiliated 
purchasers,  as  appropriate.  In 
accordance  with  section  772(c)  of  the 
Act,  we  deducted  from  these  prices, 
where  appropriate,  amounts  for  U^. 
freight  forwarder  fees,  foreign  inland 
freight,  foreign  brokerage  and  handling, 
international  freight,  marine  insurance, 
U.S.  inland  freight,  other  U.S. 
transportation  expense,  U.S.  customs 
duty  (including  merchandise  processing 
and  harbor  maintenance  fees),  and  U.S. 
warehousing.  We  valued  the  deductions 
for  foreign  inland  freight  and  brokerage 
and  handling  using  siurogate  data, 
which  were  based  on  Indian  freight 
costs.  (We  selected  Poland  as  the 
surrogate  country  for  the  reasons 
explained  in  the  "Normal  Value" 
section  of  this  notice,  below.  However, 
where  we  were  unable  to  find  Polish 
data  to  value  other  miscellaneous 
factors  of  production,  we  have  valued 
these  inputs  using  public  information 
on  the  record  for  India,  one  of  the 
comparable  economies  identified  by  the 
Office  of  Policy.)  When  marine 
insurance  and  ocean  freight  were 
provided  by  PRC-owned  companies,  we 
valued  the  deductions  using  surrogate 
value  data  (amoimts  charged  by  market- 
economy  providers).  However,  when 
some  or  all  of  a  specific  company's     - 
ocean  freight  or  marine  insurance  was 
provided  directly  by  market  economy 
companies  and  paid  for  in  a  market 
economy  currency,  we  used  the 
reported  market  economy  ocean  freight 
or  marine  insiuance  values  for  all  U.S. 
sales  made  by  that  company.  See  19 
CFR  351.408(c)(1)  (regulation  for  the 
information  used  to  value  factors  of 
production). 

We  calculated  CEP  based  on  the  ex- 
dock  (PRC),  ex-dock  (USA),  DDP 
(delivered  duty  paid),  and  delivered 
prices  from  Haisheng  and  Zhongulu's 
U.S.  subsidiaries  to  unaffiliated 
customers.  In  accordance  with  section 
772(c)  of  the  Act,  we  deducted  from  the 
starting  price  for  CEP  amounts  for 
foreign  inland  freight,  foreign  inland 
insurance,  foreign  brokerage  and 
handling,  international  freight,  marine 
insurance,  U.S.  inland  Slight,  other 
U.S.  transportation  expense,  U.S. 
customs  duty  (including  merchandise 
processing  and  harbor  maintenance 
fees),  U.S.  Freight  forwarder  fee,  U.S. 
warehousing  expense,  credit  expenses, 
commissions,  direct  selling  expenses 
and  indirect  selling  expenses. 

In  accordance  with  section  772(d)(1) 
of  the  Act,  we  made  further  deductions 
for  the  following  selling  expenses  that 
related  to  economic  activity  in  the 
United  States:  Commissions,  warranties, 
credit  expenses,  indirect  selling 
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expenses  (including  inventory  carrying 
costs),  and  other  direct  selling  expenses. 
In  accordance  with  section  772(d)(3)  of 
the  Act,  we  also  deducted  from  the 
starting  price  an  amount  for  profit. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine 
normal  value  ("NV")  using  a  factors-of- 
production  methodology  if:  (1)  The 
subject  merchandise  is  exported  from  an 
NfME  country,  and  (2)  the  Department 
finds  that  the  available  information  does 
not  permit  the  calculation  of  NV  imder 
section  773(a)  of  the  Act.  We  have  no 
basis  to  determine  that  the  available 
information  would  permit  the 
calculation  of  NV  using  PKC  prices  or 
costs.  Therefore,  we  calculated  NV 
based  on  factors  data  in  accordance  with 
section  773(c)  of  the  Act  and  19  CFR 
351.408(c). 

Under  the  factors-of-production 
methodology,  we  are  required  to  value, 
to  the  extent  possible,  the  NME 
producer's  inputs  in  a  market  economy 
country  that  is  at  a  comparable  level  of 
economic  development  and  that  is  a 
significant  producer  of  comparable 
merchandise.  We  chose  Poland  as  the 
primeuy  surrogate,  a  significant 
producer  of  the  comparable 
merchandise,  apple  juice  concentrate, 
on  the  basis  of  the  criteria  set  out  in 
sections  773(c)(2)(B)  and  773(c)(4)  of  the 
Act,  and  in  19  CFR  351.408(b). 
Although  Poland  was  not  on  the  Office 
of  Policy's  list  of  most  comparable 
economies,  we  were  unable  to  establish 
that  these  comparable  economies  were 
significant  producers  of  comparable 
merchandise.  We  have  applied  surrogate 
values  based  on  publicly  available 
information  from  Poland  for  the  major 
input,  juice  apples,  as  well  as 
electricity,  factor  overhead,  SG&A  and 
profit  ratios.  However,  since  we  were 
unable  to  obtain  Polish  data  to  value  the 
other  miscellaneous  factors  of 
production,  we  have  valued  these 
inputs  using  public  information  on  the 
record  for  India,  one  of  the  comparable 
economies  identified  by  the  Office  of 
Policy.  Because  some  of  the  Indian 
import  data  was  not  contemporaneous 
with  the  POR,  unless  otherwise  noted, 
we  inflated  the  data  to  the  POR  using 
the  Indian  wholesale  price  indices 
("WPI")  published  by  the  International 
Monetary  Fund.  See  the  June  30,  2003, 
Memorandum  to  Jeff  May  from  Susan 
Kuhbach  "Surrogate  Selection  and 
Valuation — Non-Frozen  Apple  Juice 
Concentrate  from  China  ("Surrogate 
Country  Memo")  for  a  further 
discussion  of  our  surrogate  selection, 
which  is  on  file  in  the  Department's 


Central  Records  Unit  in  Room  B-099  of 
the  main  Department  building  ("CRU"). 

Pursuant  to  the  Department's  factors- 
of-production  methodology  as  provided 
in  section  773(c)  of  the  Act  and  19  CFR 
351.408(c),  we  valued  the  respondents' 
reported  factors  of  production  by 
midtipl)ring  them  by  the  following 
values  (for  a  complete  description  of  the 
factor  values  used,  see  the 
Memorandum  to  Susan  Kuhbach: 
"Factors  of  Production  Values  Used  for 
the  Preliminary  Results,"  dated  June  30, 
2003,  which  is  on  file  in  the  CRU): 

fuice  Apples:  We  have  valued  juice 
apples  using  prices  of  juice  apples  in 
Poland,  covering  33  weeks  of  die  POR, 
which  were  provided  to  the  Department 
by' the  Foreign  Agriculture  Service 
("FAS")  at  the  U.S.  Embassy  in  Warsaw. 
Poland.  This  pricing  data  was  obtained 
by  the  FAS  ftt)m  the  Polish  Foreign 
Agricultural  Markets  Monitoring  Unit/ 
Foundation  for  Aid  Programs  for 
Agriculture  and  the  Institute  of 
Agricultinal  Economics.  The  average 
value  of  these  33  prices  is  $34.54  per 
metric  ton. 

Processing  Agents:  We  valued 
pectinex  enzyme,  amylase  enzyme, 
bentonite,  diatomite,  gelatin,  silica  gel, 
and  activated  carbon  for  the  POR  using 
the  World  Trade  Atlas  data  for  India 
which  is  based  on  data  reported  by  the 
DGCI&S  of  the  Ministry  of  Commerce, 
which  also  supplies  the  same  data  for 
the  Monthly  Statistics  of  the  Foreign 
Trade  of  India,  Volume  II:  Imports 
("Indian  import  statistics"). 

Labor:  Pursuant  to  section 
351.408(c)(3)  of  the  Department's 
regulations,  we  valued  labor  using  the 
regression-based  wage  rate  for  the  PRC 
published  by  Import  Administration  on 
its  website. 

Electricity  and  Steam  Coal:  To  value 
electricity,  we  used  Polish  industrial 
electricity  rate  data  fi-om  the  Energy 
Prices  &  Taxes — Quarterly  Statistics 
(Third  Quarter  2000)  published  by  the 
International  Energy  Agency.  We 
determined  that  the  most 
contemporaneous  and  detailed 
information  on  the  record  for  steam  coal 
could  be  derived  from  the  Energy  Data 
Directory  &  Yearbook  (2001/2002) 
published  by  Tata  Energy  Research 
Institute  ("TERI").  The  data  for  the 
Indian  domestic  price  of  steam  coal  is 
contemporaneous  with  the  POR  and 
broken  out  by  useful  heat  value 
("UHV").  The  available  Polish  steam 
coal  data  was  not  broken  out  by  useful 
heat  value. 

Factory  Overhead,  SG&A,  and  Profit: 
We  derived  ratios  for  factory  overhead. 
SG&A,  and  profit,  using  the  2002 
financial  statement  of  Agros  Fortima.  a 
public  company  in  Poland  that 


produces  products  similar  to  the  subject 
merchandise. 

Packing  Materials:  We  calculated 
values  for  aseptic  bags,  plastic  liners, 
labels,  wood  bins,  steel  comers,  steel 
bolts,  steel  bands,  steel  clips,  styrofoam 
padding,  adhesive  tape,  nails,  and 
cardboard  boxes  using  the  World  Trade 
Atlas  data  for  hidia  for  the  POR.  We 
converted  values  from  a  per  kilogram  to 
a  per  piece  basis,  where  necessary. 

For  steel  drums,  we  could  not  find  a 
reliable  cvurent  Indian  value.  Therefore, 
we  used  a  1994  Indonesian  price  and 
inflated  it  using  the  Indonesian  WPI. 

Inland  Freight  Rates:  To  value  truck 
freight  rates,  we  used  an  April  2002 
article  from  the  fron  and  Steel 
Newsletter,  which  quotes  information 
derived  from  the  website. 
www.infreight.com.  With  regard  to  rail 
freight,  we  based  our  calculation  on 
posted  rail  rates  irom  the  Indian 
Railways  at  www.indianrailways.gov.in. 
We  calculated  an  average  per  kilometer 
per  metric  ton  rate. 

International  Freight:  We  used  rates 
collected  from  the  Descartes  online 
system.  Where  an  individual  PRC 
producer-exporter  used  a  market- 
economy  shipper  and  paid  for  the 
shipping  in  a  market-economy  ciurency. 
and  could  provide  the  complete 
documentation  of  the  transaction,  we 
calculated  an  average  price  for  shipping 
paid  by  that  producer/exporter. 

Marine  Insumnce:  We  were  unable  to 
find  a  marine  insurance  rate  from  an 
Indian  supplier  of  marine  insurance. 
Furthermore,  there  is  no  other 
information  on  the  record  valuing 
marine  insiuance  from  another 
surrogate  country.  Therefore,  we  have 
used  a  POR  price  quote  from  a  U.S. 
insurance  provider,  as  we  have  in  past 
PRC  cases.  See  also  14th  Administrative 
Review  of  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  and  Unfinished. 
From  the  People's  Republic  of  China. 
Memo  to  Susan  Kuhbach,  "Factors  of 
Production  Values  used  for  the 
Preliminary  Results,"  July  1,  2002.  (This 
was  consistent  with  the  Court  of 
International  Trade's  decision  that  the 
Department  must  "determine  marine 
insurance  in  a  manner  reasonably 
related  to  the  value  and  risks  of 
transporting  TRBs."  See  Peer  Bearing 
Company  v.  U.S..  12  F  Supp.  2D  445 
(CIT  1998)). 

Brokerage  and  Handling:  The 
brokerage  and  handling  amount  used  in 
our  calculations  was  derived  from  an 
amount  charged  in  Indian  Rupees  by  an 
Indian  shipping  company.  This  Rgaie 
was  taken  from  the  public  version  of  a 
U.S.  sales  listing  reported  in  the 
questionnaire  response  submitted  by 
MeltroU  Engineering,  for  Stainless  Steel 
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Bar  from  India;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  New  Shipper  Review  and 
Partial  Rescission  of  Administrative 
Review.  65  FR  48965  (August  10, 2000) 
(Placed  on  the  record  of  this  proceeding 
June  30,  2003,  as  an  attachment  to  the 
Memorandum  to  Susan  Kuhbach, 
"Factors  of  Production  Values  Used  in 
the  Preliminary  Results."  Because  this 
information  is  not  contemporaneous 
with  the  POR,  we  adjusted  the  data  to 
the  POR  by  using  the  Indian  WPI. 

]  By-products:  Certain  respondents 
reported  by-products  resulting  from 
production  of  the  subject  merchandise. 
For  those  respondents  that  reported 
their  production  of  apple  essence/aroma 
and/or  apple  pomace,  we  have  made  a 
deduction  for  the  production  of  by- 
products generated  during  production  of 
AJC.  Because  we  were  unable  to  find 
reliable  Indian  values  for  apple  essence 
or  apple  pomace,  and  we  are  still  in  the 
process  of  looking  for  a  Polish  price,  we 
used  U.S.  prices  as  the  siurogate  values 
because  they  are  the  only  values  on  the 
record  of  this  proceeding.  We  will 
continue  to  look  for  an  appropriate 
surrogate  for  piuposes  of  the  final 
residts.  The  value  for  apple  essence/ 
aroma  was  calculated  as  a  simple 
average  of  the  various  prices  reported  at 
the  July  1999  ITC  hearing  and  1999 
price  quotes  provided  to  the  Department 
by  two  U.S.  brokers  of  food  products. 
Apple  pomace  was  valued  using  an 
April  2000  study  published  by  the 
University  of  Georgia.  Preliminary 
Results  of  the  Review. 

We  preliminarily  determine  that  the 
following  dumping  margins  exist  for  the 
period  June  1 ,  2001 ,  through  May  31 , 
2002: 

Second  Administrative  Review 


New  Shipper  Keview 


WetgWed- 

Exporter 

Producer 

average 

margin 

percentage 

GansuTongda 
Frurt  Juice 
and  Bev- 

Gansu 
Tongda 
Fruit  Juice 

0.00 

erage  Ck>m- 

and  Bev- 

pany. 

erage  Com- 
pany. 

Exporter/Producer 


Shaanxl  Haisheng  Fresh  Fruit 

Juice  Co.,  Ltd 

ShaiKlong  Zhonglu  Juice  Group 

Co.,  Ltd 

Yanlai  Oriental  Juice  Co.,  Ltd. 

Sanmenxia  Lakeside  Fruit 
Juice  Co.,  Ltd 

PRC-wide  rate  (including 
Changsha  Industrial  Products 
&  Minerals  Import  and  Export 
Co.,  Ltd.)  


Weighted- 
average 
margin 

percentage 


0.00 

0.00 
0.00 

0.00 


51.74 


Public  CmBOMnt 

Pursuant  to  19  CFR  351.310(c),  any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Any  hearing,  if  requested, 
will  be  held  approximately  42  days  after 
the  publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in 
hearings  will  be  limited  to  those  raised 
in  the  case  and  rebuttal  briefs.  Pursuant 
to  19  CFR  351.309(c),  interested  parties 
may  submit  case  briefe  within  30  days 
of  the  date  of  publication  of  this  notice. 
Furthermore,  as  discussed  in  19  CFR 
351.309(d)(2),  rebuttal  briefs,  which 
must  be  limited  to  issues  raised  in  the 
case  briefs,  may  be  filed  not  later  than 
35  days  after  the  date  of  publication  of 
this  notice.  Parties  who  submit  case 
briefs  or  rebuttal  briefs  in  this  review 
are  requested  to  submit  with  each 
argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  argument 
with  an  electronic  version  included. 

The  Department  will  publish  the  final 
residts  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issuers  raised  in  any  such  written  briefs 
or  hearing,  within  120  days  of 
publication  of  these  preliminary  results, 
pursuant  to  section  751(a)(3)(A)  of  the 
Act. 

Assessment  Rates 

Pursuant  to  19  CFR  351.212(b),  the 
Department  calculates  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Upon  issuance  of  the  final 
results  of  this  administrative  review,  if 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  (i.e.,  at  or  above  0.5  percent), 
the  Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Bureau 
of  Customs  and  Border  Protection  to 
assess  antidumpting  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise.  For  assessment 
purposes,  we  calculate  importer-specific 
assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  duties  due  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amoimt 
by  the  total  entered  value  of  the  sales  to 
that  importer. 


Cash  Deposit  Requirements  for 
AdministratiTe  Review 

The  following  cash  deposit       * 
requirements  will  be  effective  upon 
pubhcation  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (l)  for  the  PRC 
companies  named  above,  the  cash 
deposit  rates  for  exporters  to  the  United 
States  by  these  companies  will  be  the 
rates  for  these  firms  shown  above, 
except  that,  for  exporters  with  de 
minimis  rates  i.e.,  less  than  0.50 
percent,  no  deposit  vtdll  be  required;  (2) 
for  North  Andre,  which  was  excluded 
from  the  antidumping  duty  order,  no 
deposit  is  required;  (3)  for  exporters 
previously  foimd  to  be  entitled  to  a 
separate  rate  in  a  prior  segment  of  the 
proceedings,  and  for  whidi  no  review 
has  been  requested,  the  cash  deposit 
rate  will  continue  to  be  the  rate 
established  for  that  exporter  in  the  most 
recent  segment  of  the  proceeding;  (4)  for 
all  other  PRC  exporters  (including 
Changsha),  the  cash  deposit  rate  will  be 
51.74  percent,  the  PRC  country-wide  ad- 
valorem  rate;  and  (5)  for  all  other  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC  to  the  United  States,  the 
cash  deposit  rate  will  be  the  rate 
apphcable  to  the  PRC  exporter  that 
supplied  that  non-PRC  exporter.  These 
deposit  requirements  shall  remain  in 
effect  imtil  pubhcation  of  the  final 
results  of  the  next  administrative 
review. 

Cash  Deposit  Requirements  fior  New 
Shipper  Review 

Bonding  will  no  longer  be  permitted 
to  fulfill  seciuity  requirements  for 
shipments  from  Gansu  Tongda  of  AJC 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results  of  the  new  shipper  review. 
Furthermore,  the  following  cash  deposit 
requirements  v»nill  be  effective  upon 
publication  of  the  final  results  of  the 
new  shipper  review  for  all  shipments 
from  Gansu  Tongda  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date:  (1)  for  subject 
merchandise  manufactured  and 
exported  by  Gansu  Tongda,  we  will 
require  a  cash  deposit  at  the  rate 
established  in  the  final  results;  and  (2) 
for  subject  merchandise  exported  by 
Gansu  Tongda  but  not  manufactiued  by 
it,  the  cash  deposit  will  be  the  PRC 
countrywide  rate  (i.e.,  51.74  percent). 
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Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1),  751(a)(2)(B),  and  777(i)(l)  of 
the  Act  and  19  CFR  351.221(b).    . 

Dated;  June  20,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Importer 

Administmtion. 

[PR  Doc.  03-17065  Filed  7-3-03;  8:45  am] 

BILLING  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  From  India:  Notice 
of  Amended  Final  Results  Pursuant  to 
Final  Court  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidiunping  administrative  review 
pursuant  to  final  court  decision  on 
stainless  steel  bar  from  India. 

summary:  On  March  18,  2003,  in 
Carpenter  Technology  Corp.  v.  the 
United  States,  Court  No.  00-09-00447. 
Slip.  Op.  03-28  (CIT  2003),  a  lawsuit 
challenging  the  Department  of 
Commerce's  ("the  Department") 
Stainless  Steel  Bar  from  India;  Final 
Results  of  Administrative  Review  and 
New  Shipper  Review  and  Partial 
Rescission  of  Administrative  Review,  65 
FR  48965  (August  10,  2000)  and 
accompanying  Issues  and  Decision 
Memorandum  ("Issues  and  Decision 
Memorandum")  (collectively,  "Final 
Results"),  the  Coiut  of  International 
Trade  ("CIT")  affirmed  the  Department's 
remand  determination  and  entered  a 
judgment  order.  As  no  further  appeals 
have  been  filed  and  there  is  now  a  final 
and  conclusive  court  decision  in  this 
action,  we  are  amending  our  Final 
Results. 

EFFECTIVE  DATE:  July  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ryan  Langan,  Import  Administration, 


International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington.  DC  20230;  telephone:  202- 

482-2613. 

SUPPLEMENTARY  INFORMATION: 
Background 

Following  publication  of  the  Final 
Results,  Carpenter  Technology  Corp. 
("Carpenter"),  the  petitioner  in  this 
case,  and  Viraj  Impoexpo  Ltd.  ("Viraj"), 
a  respondent  in  this  case,  filed  lawsuits 
with  the  CIT  challenging  the 
Department's  Final  Results. 

In  the  Final  Results,  in  accordance 
with  section  773(a)(1)(C)  of  the  Tariff 
Act  of  1930,  as  amended  effective 
January  1, 1995  ("the  Act")  by  the 
Uruguay  Round  Agreements  Act 
("URAA"),  the  Department  calculated 
Viraj 's  antidumping  duty  margin  using 
third  country  sales  data  for  normal 
value  because  Viraj 's  home  market  sales 
information  was  incomplete.  In  using 
the  third  country  database,  the 
Department  was  imable  to  make 
adjustments  for  differences  in 
merchandise  because,  although  Viraj 
cooperated  to  the  best  of  its  ability,  it 
did  not  report  variable  cost  of 
manufacture  ("VCOM")  data  in  its  third 
country  and  U.S.  sales  databases.  See 
section  773(a)(6)(C)(ii)  of  the  Act  and  19 
CFR  351.411.  Therefore,  the  Department 
relied  on  facts  otherwise  available  to 
account  for  these  differences.  In  doing 
so,  the  Department  matched  U.S.  sales 
to  third  country  sales  according  to  size 
ranges  ("banding")  for  price  comparison 
piuposes.  Where  banding  did  not  result 
in  an  identical  match,  the  Department' 
applied  the  "all  others"  rate  of  12.45 
percent  calculated  in  Stainless  Steel  Bar 
from  India;  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  59  FR  66915  (December  28, 
1994)  ["LTFV  investigation").  The  "all 
others"  rate  was  calculated  in 
accordance  with  the  Tariff  Act  of  1930, 
as  amended,  pre-URAA. 

The  Court  remanded  the  use  of 
banding  to  the  Department  for  further 
explanation.  The  Court  did  not  find  the 
Department's  matching  methodology 
unreasonable  or  inconsistent  with  law 
and  recognized  the  Department's  broad 
authority  to  determine  and  apply  a 
model-matching  methodology  to 
determine  a  relevant  "foreign  like 
product"  under  sections  773  and 
771(16)  of  the  Act.  However,  the  Court 
noted  the  apparent  disparate  treatment 
between  Viraj  and  another  respondent, 
Panchmahal  Steel,  Ltd.  The  Court  found 
that  this  "disparity"  and  the 
Department's  language  in  its  Issues  and 
Decision  Memorandum  necessitated  a 
further  explanation  from  the 


Department  of  its  rationale  for  banding 
Viraj's  sales. 

Additionally,  the  Court  questioned 
the  Department's  use  of  the  "all  others" 
rate  applied  to  Viraj's  unmatched  sales. 
The  Court  found  that  the  Department's 
use  of  a  pre-URAA  weighted-average 
"all  others"  rate  that  contained  one 
margin  based  entirely  on  adverse  facts 
available  did  not  constitute  non-adverse 
facts  available.  As  such,  the  Court 
concluded  that  the  Department  could 
not  apply  this  "all  others"  rate  to  Viraj, 
a  cooperative  respondent.  See  section 
776(b)  of  the  Act. 

The  Draft  Redetermination  Pursuant 
to  Court  Remand  {"Draft  Results")  was 
released  to  the  parties  on  September  5, 
2002.  In  its  Draft  Results,  the 
Department  clarified  to  the  courts  its 
use  of  banding  and  the  dissimilar 
treatment  of  Viraj  and  Panchmachal 
Steel,  Ldt.  We  also  reconsidered  bur  use 
of  the  "all  others"  rate  from  the  LTFV 
investigation  as  neutral  facts  otherwise 
available  where  Viraj's  U.S.  sales  did 
not  have  an  identical  match  under  the 
banding  methodology.  We  modified  our 
application  of  neutral  facts  otherwise 
available  in  the  margin  calculations  by 
substituting  for  "all  others"  rate  the 
weighted-average  dumping  margin  bom 
Viraj's  matched  banded  sales  in  order  to 
confirm  with  the  Court's  conclusion  that 
the  "all  others"  rate  was  not  a 
reasonable  choice  as  neutral  facts 
otherwise  available. 

Comments  on  the  Draft  Results  were 
received  from  Carpenter  on  September 
13,  2002,  and  Viraj  submitted  rebuttal 
comments  on  September  18,  2002.  On 
September  30,  2002,  the  Department 
responded  to  the  Court's  Order  of 
Remand  by  filing  its  Final  Results  of 
Redetermination  pursuant  to  the  Court 
remand  ["Final  Results  of 
Redetermination").  The  Department's 
Final  Results  of  Redetermination  was 
identical  to  the  Draft  Results. 

The  CIT  affirmed  the  Department's 
Final  Results  of  Redetermination  on 
March  18,  2003.  See  Carpenter 
Technology  Corp.  v.  United  States, 
Consol.  Court  No.  00-09-00447,  Slip. 
Op.  03-28. 

Amendment  to  the  Final  Results 

Pursuant  to  section  516A(e)  of  the 
Act,  because  no  further  appeals  have 
been  filed  and  there  is  not  a  final  and 
conclusive  decision  in  the  court 
proceeding,  we  are  amendment  the 
Final  Results  for  the  period  of  review 
February  1, 1998,  through  January  31, 
1999.  The  revised  weight-dveraged 
dumping  margin  for  Vfraj  Impoexpo 
Ltd.  is  as  follows: 
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Company 


Viraj  tmpoexpo  Ltd 


Margin  (percent) 
0.19  (de  minimis). 


J  The  Department  will  issue 
ropraisement  instructions  directly  to 
Ihe  U.S.  Bureau  of  Customs  and  Border 
Protection  ("Customs").  The 
Department  will  instruct  Customs  to 
revise  cash  deposit  rates  and  liquidate 
relevant  entries  covering  the  subject 
merchandise  effective  April  28,  2003, 
the  date  on  which  the  Department 
published  a  notice  of  the  Court  decision 
(see  Stainless  Steel  Bar  from  India: 
Notice  of  Court  Decision  and 
Suspension  of  Liquidation,  68  FR  22358 
(April  28,  2003)). 

This  notice  is  issued  and  published  in 
accordance  vdth  section  751(a)(1)  of  the 
Act. 

I  Dated:  June  26,  2003. 

oseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-17066  Filed  7-3-03;  8:45  am) 
MLLING  CODE  3510-DS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

PJ>.  062003C] 

Marine  Mammals;  Rie  No.  898-1451 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 


SUMMARY:  Notice  is  hereby  given  that 
Attractions  Hawaii,  d.b.a.  Sea  Life  Park, 
42-202  Kalanianaole  Highway, 
Waimanalo,  Hawaii  96795  (Michael 
Osbom,  Principal  Investigator)  has  been 
issued  an  amendment  to  enhancement 
Permit  No.  898-1451. 
ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Protected  Species  Coordinator,  Pacific 
Islands  Regional  Office,  NMFS,  1601 
Kapiolani  Blvd.,  Rm,  1110,  Honolulu, 
HI  96814-4700;  phone  (808)973-2935; 
fax  (808)973-2941. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
requested  amendment  has  been  granted 


imder  the  authority  of  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226),  and  the  Fur  Seal  Act  of 
1966.  as  amended  (16  U.S.C.  1151  et 
seq.). 

This  minor  amendment  extends  the 
expiration  date  of  the  permit  to 
maintain  Hawaiian  monk  seals 
[Monachus  schauinslandi)  for 
enhancement  purposes  from  June  30, 
2003  to  June  30,  2004. 

Issuance  of  this  amendment,  as 
required  by  the  ESA  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  June  30,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-17061  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

TRICARE;  Implementation  Date  for 
Uniform  SIcilled  Nursing  Facility  (SNF) 
Benefit  and  Adoption  of  Medicare 
Payment  Method  for  SIcilled  Nursing 
Facilities 

AGENCY:  Office  of  the  Secretary.  DoD. 
action:  Notice. 


SUMMARY:  This  notice  is  to  announce 
that  TRICARE  vnll  implement  the 
Skilled  Nursing  Facility  (SNF)  benefit 
provisions  and  SNF  Prospective 
Payment  System  (PPS)  effective  for  SNF 
admissions  on  or  after  August  1,  2003. 
DATES:  August  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tariq  Shahid,  Medical  Benefits  and 
Reimbursement  Systems,  TRICARE 
Management  Activity.  16401  East 
Centretech  Parkway,  Aurora.  Colorado 
80011-9066.  telephone  (303)  676-3801. 
SUPPLEMENTARY  INFORMATION:  The 
Department  published  an  interim  final 
rule  (67  FR  40597)  on  June  13,  2002.  In 
part,  this  rule  aligned  the  TRICARE  SNF 
benefit  more  closely  with  the  Medicare's 


SNF  benefit  and  provided  for 
TRICARE's  adoption  of  the  Medicare 
SNF  PPS.  The  interim  final  rule 
provided  that  the  rule  is  effective 
August  12,  2003,  as  soon  thereafter  as 
the  Director,  TRICARE  Management 
Activity  can  effectively  and  efficiently 
implement  through  contract  change. 

Dated:  June  25,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-16980  Filed  7-3-03;  8:45  amj 

BILUNG  CODE  S001- 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Air  Force  Research  Laboratory, 
Plans  and  Programs  Directorate,  DoD. 
ACTION:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Air  Force 
Research  Laboratory  annoimces  the 
proposed  public  information  collection 
and  seeks  public  conunent  on  the 
provisions  thereof  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  or  information  technology.  - 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  5, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Air  Force  Research  Laboratory,  AFRL/ 
'XPTC,  Bldg  16,  Room  107,  2275  D 
Street.  Wright-Patterson  AFB,  OH 
45433-7226. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
Air  Force  Research  Laboratory, 
Corporate  Communications  Branch  at 
937-656-9048. 
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Title:  Air  Force  Research  Laboratory 
Maricet  Research  Survey. 

Needs  and  Uses:  Air  Force  Research 
J^aboratory  has  taken  on  a  major  effort 
to  improve  laboratory  service  to  its 
strategic  partners  in  industry,  academia 
and  government,  as  well  as  readership 
of  its  quarterly  magazine,  AFRL 
Technology  Horizons®.  As  such,  it  is 
imperative  the  Research  Laboratory 
understands  customers'  ciurent 
perceptions  of  the  laboratory  and  the 
magazine.  With  this  information,  the  Air 
Force  Research  Laboratory  wiU  be  better 
able  to  develop  commimication 
strategies  for  the  Air  Force  Research 
Laboratory  to  employ  with  its  strategic 
partners. 

Affected  Public:  Subscribers  to  AFRL 
Technology  Horizons  magazine,  and 
government,  industry  and  academia 
partners  and  potential  partners  in 
technology  transfer,  dual  use  science 
and  technology,  small  business,  small 
business  innovation  research,  and 
independent  research  and  development. 

Annual  Burden  Hours:  125. 

Number  of  Respondents:  Estimate 
1,000  voluntary  responses  through  web- 
based  surveys. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  15 
minutes. 

Frequency:  At  two-year  intervals. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  survey  will  serve  multiple 
purposes.  It  will  gauge  government, 
industry  and  academia's  awareness  of, 
familiarity  with,  attitudes  about  and 
feelings  toward  the  Air  Force  Research 
Laboratory.  It  will  also  gauge  what  the 
AFHL  Technology  Horizons  readership 
thinks  of  the  magazine  and  the  Air 
Force  Research  Laboratory.  The  survey 
asks  what  they  ciurently  know  about  tiie 
laboratory  and- their  experiences  with 
various  outreach  programs  such  as 
technology  trans&r,  small  business 
innovation  research,  inoependent 
research  and  analysis,  and  dual  use 
science  and  technology.  The  survey  also 
asks  magazine  readers  to  identify 
strengths  and  weaknesses  of  the 
magazine  to  guide  the  Air  Force 
Research  Laboratory  in  futiire  changes 
to  the  magazine  to  better  meet  readers' 
needs.  The  survey  will  allow  for 
comparisons  of  data  to  better  target 
communication  efforts  to  effectively 
communicate  Air  Force  Research 
Laboratory  information  to  the  public. 
Findings  from  these  surveys  of  the 
civilian  population  also  will  be 
compared  with  similar  data  to  be 
gathered  from  the  internal  Air  Force 
Research  Laboratory  leadership  at 
approximately  the  same  time,  providing 


a  valuable  head-to-head  comparison  of 
civilians'  and  Air  Force  Research 
Laboratory's  leadership  perceptions  of 
how  well  the  Air  Force  Research 
Laboratory  does  its  job. 

Pamela  Fitzgerald, 

Federal  Register  Air  Force  Liaison  Officer. 
[FR  Doc.  03-16994  Filed  7-3-03;  8:45  am] 

BtUJNGCOOE  S001-05-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  (NOA)  of  the  Draft 
Environmental  lmf»act  Statement 
(DEIS)  on  the  TrmsformaMon  of  the 
172nd  Infantry  Brigade  (Separate)  to  a 
Stryker  Brigade  Combat  Team  (SBCT) 
at  U.S.  Army  Alaslca 

agency:  Department  of  the  Army,  DoD. 
ACTKm:  Notice  of  availability. 

SUMMARY:  The  DEIS  analyzes  the 
environmental  impacts  of  transforming 
the  172th  Infantry  Brigade  (Separate)  to 
an  SBCT  at  U.S.  Army  Alaska.  The 
proposed  action  woiald  affect  changes  to 
force  structure  and  changes  to  ranges, 
facilities,  and  infrastructure  designed  to 
meet  objectives  of  Army  transformation 
in  Alaska.  Proposed  locations  for 
changes  include  Fort  Wainwright 
(FWA),  Fort  Richardson  (FRA),  and 
outlying  training  areas  (e.g.,  Gerstle 
River  Training  Area  and  Black  Rapids 
Training  Site).  Proposed  areas  of  activity 
changes  on  FWA  would  include 
cantonment  areas,  Tanana  Flats 
Training  Area,  Yukon  Training  Area, 
and  Donnelly  Training  Area  (formerly 
Fort  Greely).  The  proposed  action 
would  alter  variouis  activities  on 
military  and  training  lands  in  Alaska. 
The  range  of  proposed  activities 
include:  (1)  Stationing  offerees  within 
USARAK  to  achieve  mission 
requirements;  (2)  construction, 
renovation,  and  demolition  activies;  (3) 
training  to  achieve  and  maintain 
readiness  to  perform  assigned  missions; 
(4)  fielding  of  weapons  systems  and 
equipment  (to  include  the  Stryker,  a 
light  armored  vehicle,  and  the  Shadow, 
an  unmanned  aerial  vehicle);  (5) 
deployment  of  forces  and  equipment 
and  specific  deployment  training 
activities;  and  (6)  institutional  matters 
to  include  entire  range  of  day-to-day 
management  and  operational  activities 
not  otherwise  accounted  for  in  other 
activity  categories. 
DATES:  The  conunent  period  for  the 
DEIS  will  end  60  days  after  publication 
of  the  NOA  in  the  Federal  Register  by 
the  U.S.  Environmental  Protection 
Agency. 


ADDRESSES:  To  obtain  a  copy  of  the 
DEIS,  ask  questions,  or  submit  written 
comments,  contact  Mr.  Kevin  Gardner. 
Directorate  of  Public  Works,  730   ' 
Quartermaster  Road,  Attention:  APVR- 
RPW-EV  (Gardner),  Fort  Richardson, 
AK  99505-6500;  or  Mr.  Calvin  Bagley. 
Center  for  Environmental  Management 
of  Military  Lands  (CEMML),  Colorado 
State  University.  Fort  Collins.  CO 
80523-1490.    - 

FOR  FURTHER  INfORMATK>N  CONTACT:  Mr. 
Kevin  Gardner  by  telephone  at  907- 
384-3003;  by  facsimile  at  907-384- 
3047;  or  via  e-mail  at 
kevin.gardner®richardson.army.mil\  or 
Mr.  Calvin  Bagley  by  telephone  at  970- 
491-3324;  by  facsimile  at  970-491- 
2713;  or  via  e-mail  at 
cbagley@cemml.colostate.edu. 

SUPPLEMENTARY  INFORMATION:  The  DEIS 
analyzes  three  alternative  courses  of 
action  with  respect  to  the 
transformation  of  the  172nd  Infantry 
Brigade  (Separate)  (172nd  SIB)  into  an 
SBCT  at  USARAK:  (1)  The  no  action 
alternative,  under  which  no 
transformation  activities  would  occur 
and  the  existing  172nd  SIB  mission 
would  continue;  (2)  the  transformation 
of  the  172nd  SIB  with  new 
infrastructure  alternative,  imder  which 
the  172nd  SIB,  excpet  for  the  l-501st 
Parachute  Infantry  Regiment  (PIR), 
would  transform  into  an  SBCT  and  the 
construction  of  five  new  SBCT-required 
facilities;  and  (3)  the  transformation  of 
the  1 72nd  SIB  with  new  infrastructure 
and  an  Airborne  Task  Force  alternative, 
under  which  the  172nd  SIB,  except  for 
the  l-501st  PIR,  would  transform  into 
an  SBCT  and  the  construction  of  five 
new  SBCT-required  facilities.  Under 
this  alternative,  the  l-501st  PIR  would 
be  assigned  to  USARAK  and  would 
expand  to  an  Airborne  Task  Force. 

Comments  on  the  DEIS  received 
during  the  60-day  public  comment 
period  will  be  considered  in  preparing 
the  USARAK's  Final  EIS.  Public 
meetings  will  be  held  during  the 
comment  period  and  will  be  annoimced 
in  the  local  news  media. 

Copies  of  the  DEIS  are  avaiable  for 
review  at  the  following  libraries:  Z.J. 
Loussac  Public  Library,  3600  Denali 
Street,  Anchorage,  Alaska;  Chugiak/ 
Eagle  River  Public  Library,  12400  Old 
Glenn  Highway,  Eagle  River,  Alaska; 
Noel  Wien  Public  Library,  1215  Cowles 
Street,  Fairbanks,  Alaska;  and  the  Delta 
Junction  Public  Library,  Deborah  Street, 
Delta  Junction,  Alaska.  The  DEIS  is  also 
avaialble  for  review  at  the  following 
Web  site:  www.cemml.colostate.edu/ 
alaskaeis. 
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Dated:  June  27,  2003. 
Kaymond  ).  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health),  OASA(IB-E). 

[FR  Doc.  03-17015  Filed  7-3-03;  8:45  am] 
numo  CODE  3710-08-H 


DEPARTMENT  OF  DEFENSE    ' 
Department  of  ttie  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

AQENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 


SUMMARY:  The  following  inventions  are 
assigned  to  the  U.S.  Government  as 
represented  by  the  Secretary  of  the  Navy 
and  are  available  for  licensing  by  the 
Department  of  the  Navy. 

U.S.  Patent  Application  Serial 
Number  10/318,672  entitled  "Non- 
Lethal  Flash  Grenade."  U.S.  Patent 
Application  Serial  Number  10/337,318 
entitled  "Large  Package  X-Ray 
Apparatus  and  Method."  U.S.  Patent 
6.371,200  Bl  entitled  "Perforated  Heat 
Sink."  U.S.  Patent  6,401,591  Bl  entitled 
"Neutralization  Chemical  Injection 
Penetrator."  U.S.  Patent  Application 
Serial  Number  10/021,700  entitled 
"Micromechanical  Shock  Sensor."  U.S. 
Patent  6,508,136  entitled  "High  Output 
Differential  Pressure  Flow  Sensor." 
ADDRESSES:  Requests  for  copies  of  the 
Patent  Application  cited  should  be 
directed  to  the  Naval  Surface  Warfare 
Center,  Code  05T,  101  Strauss  Avenue, 
Indian  Head,  MD  20640-5035. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division.  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  301-744-6111. 

Dated:  June  24,  2003. 
E.F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  03-16996  Filed  7-3-03;  8:45  am] 
BILUNG  CODE  3810-fF-P 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Navy 

Noftice  of  Intent  To  Grant  Partially 
Exclusive  License;  WIckford 
Technologies,  Inc. 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  the  Navy 
gives  notice  of  its  intent  to  grant 
Wickford  Technologies,  Inc.,  a 
revocable,  nonassignable,  partially 
exclusive  license,  with  exclusive  fields 
of  use  in  knotmeter  &  anemometer  for 
marine  electronics,  flow  meter  for 
gasoline  pumps,  flow  sensor  for  process 
pipe,  anemometer  for  aeronautics,  in  the 
United  States  to  practice  the 
Government-owned  invention,  U.S. 
Patent  Number  6,508,136  entitled  "High 
Output  Differential  Pressure  Flow 
Sensor." 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  July  11, 
2003. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  hidian  Head  Division,  Naval 
Surface  Warfare  Center,  Code  OC4,  101 
Sti^uss  Avenue,  Indian  Head,  MD 
20640-5035. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
J.  Scott  Deiter,  Head,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Indian  Head  Division,  Code  05T, 
101  Strauss  Avenue,  Indian  Head,  MD 
20640-5035,  telephone  301-744-6111. 

Dated:  June  24.  2003. 
E.F.  McDonnell, 

Major,  Marine  Corps,  Federal  Register  Liaison 
Officer. 

[FR  Doc.  03-16995  Filed  7-3-03;  8:45  am] 

BIUJNG  CODE  3810-FF-I> 


DEPARTMENT  OF  DEFENSE 

Uniformed  Services  Unh^ersity  of  the 
Health  Sciences 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 
Uniformed  Services  University  of  the 
Health  Sciences 

TIME  AND  DATE:  8  a.m.  to  4  p.m.  August 
4,  2003. 

PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Board  of  Regents 
Conference  Room  (D3001),  4301  Jones 
Bridge  Road,  Bethesda,  MD  20814-4799. 
STATUS:  Open— imder  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 
MATTERS  TO  BE  CONSIDERED:  8  a.m. 
Meeting— Board  of  Regents 

(1)  Approval  of  Minutes— May  16, 
2003. 

(2)  Faculty  Matters. 

(3)  Departmental  Reports. 

(4)  Financial  Report. 

(5)  Report— President,  USUHS. 

(6)  Report — Dean,  School  of  Medicine. 

(7)  Report— Dean,  Graduate  School  of 
Nursing. 


(8)  Comments — Chairman,  Board  of 
R^ents. 

(9)  New  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Bobby  D.  Anderson,  Executive 
Secretary,  Board  of  Regents,  (301)  295- 
3116. 

Dated:  July  2,  2003. 
L.M.  Bynum, 

Alternate  Federal  Register  Liaison  Offfcer, 

Department  of  Defense. 

[FR  Doc.  03-17246  Filed  7-7-03;  3:21  pm} 

BHJJNQCOOE  S001-0S-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  5,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statiKory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  simimary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
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this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality^  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology.  « 

Dated:  June  30,  2003. 
Angela  Arrington, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New  Collection. 

Title:  Student  Exchange 
Questionnaire. 

Frequency: 

Affected  Public:  Not-foT-pToht 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  200.  Burden  Hours: 
100. 

Abstract:  FIPSE  proposes  to  establish 
a  post-experience  student  exchange 
questionnaire  to  ensure  that  the 
appropriate  information  and  data  is 
collected  regarding  student  experience 
abroad. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2285.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
(202)  70ft-9346.  PleaSe  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-17004  Filed  7-3-03;  8:45  am) 
aiUJNG  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 


SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  6, 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  lotemet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  puirpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  June  30,  2003. 

Angela  Arrington, 

leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Special  Education  Elementary 
Longitudinal  Study  (SEELS)  (SC). 

Frequency:  Semi-Aimually  Biennially. 


Affected  Public:  Individuals  or 
household,  not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  31495.  Burden 
Hours:  15978. 

Abstract:  Special  Education 
Elementary  Longitudinal  Study  (SEELS) 
will  provide  the  first  national  picture  of 
the  experiences  and  outcomes  of 
students  in  special  education  ages  6 
through  12  at  the  outset  of  the  study. 
The  study  will  inform  special  education 
policy  development  and  support  GPRA 
measurement  and  IDEA  reauthorization. 
Data  will  be  collected  3  times  over  a  5 
year  period  from  parents,  teachers,  and 
principals  of  sampled  students. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2254.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202^651  or  to  the  e-mail  address 
V7vian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
(202)  708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.carey@ed.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-17005  Filed  7-3-03;  8:45  am) 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Correction  notice. 

SUMMARY:  On  June  27,  2003,  the 
Department  of  Education  published  a 
30-day  public  comment  period  notice  in 
the  Federal  Register  (page  38317, 
column  3)  for  the  information 
collection,  "Federal  I^^mily  Education 
Loan  Program  Federal  Consolidation 
Loan  Application  and  Promissory 
Note".  This  notice  was  published  in 
error.  After  a  thorough  review  of  public 
comments  received  during  the  60-day 
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public  comment  period,  another  30-day 
public  comment  period  notice  will  be 
published.  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  hereby 
issues  a  correction  notice  as  required  by 
the  Paperwork  Reduction  Act  of  1^5. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Schubart  at  his  e-mail  address 
Toe.  Sch  ubart@ed.gov. 

Dated:  June  30,  2003. 
igela  Arrington, 

tder,  Regulatory  Management  Group, 

ice  of  the  Chief  Information  Officer. 

(FR  Doc.  03-17006  Filed  7-3-03;  8:45  am) 

BMJJNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.356A] 

Office  of  Elementary  and  Secondary 
Education— Alaska  Native  Education 
Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  appljpations  for 
new  awards  for  fiscal  year  (FY)  2003. 


i  Purpose  of  Program:  To  develop  and 
support  supplemental  educational 
programs  to  benefit  Alaska  Natives. 

Permissible  Activities:  Activities 
carried  out  through  projects  that  meet 
the  purposes  of  this  program  may 
include  the  following:  (1)  The 
development  and  implementation  of 
plans,  methods,  and  strategies  to 
improve  the  education  of  Alaska 
Natives;  (2)  the  development  of 
curricula  and  educational  programs  that 
address  the  educational  needs  of  Alaska 
Native  students;  (3)  professional 
development  activities  for  educators;  (4) 
the  development  and  operation  of  home 
instruction  programs  for  Alaska  Native 
preschool  children,  to  ensure  the  active 
involvement  of  parents  in  their 
children's  education  from  the  earliest 
ages;  (5)  family  literacy  services;  (6)  the 
development  and  operation  of  student 
enrichment  programs  in  science  and 
mathematics;  (7)  research  and  data 
collection  activities  to  determine  the 
educational  status  and  needs  of  Alaska 
Native  children  and  adults;  (8)  other 
research  and  evaluation  activities 
related  to  programs  carried  out  under 
the  Alaska  Native  Education  Programs; 
(9)  remedial  and  enrichment  programs 
to  assist  Alaska  Native  students  in 
performing  at  a  high  level  on 
standardized  tests;  (10)  education  and 
training  of  Alaska  Native  students 
enrolled  in  a  degree  program  that  will 
lead  to  certification  or  licensing  as 
teachers;  (11)  parenting  education  for 
parents  and  caregivers  of  Alaska  Native 


children  to  improve  parenting  and 
caregiving  skills  (including  skills 
relating  to  discipline  and  cognitive 
development),  including  parenting 
education  provided  through  in-home 
visitation  of  new  mothers;  (12)  activities 
carried  out  through  Even  Start  programs 
under  subpart  3  of  part  B  of  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended,  and  Head  Start 
programs  under  the  Head  Start  Act, 
including  the  training  of  teachers  for  the 
Even  Start  and  Head  Start  programs; 
(13)  other  early  learning  and  preschool 
programs;  (14)  dropout  prevention 
programs;  (15)  career  preparation 
activities  to  enable  Alaska  Native 
children  and  adults  to  prepare  for 
meaningful  employment,  including 
programs  providing  "tech-prep," 
mentoring,  training,  and  apprenticeship 
activities;  (16)  provision  of  operational 
support  and  purchasing  of  equipment  to 
develop  regional  vocational  schools  in 
rural  areas  of  Alaska,  including 
boarding  schools  for  Alaska  Native 
students  in  grades  9  through  12,  or  at 
higher  levels  of  education,  to  provide 
the  students  with  necessary  resources  to 
prepare  for  skilled  employment 
opportunities;  (17)  construction;  and 
(18)  other  activities,  to  meet  the 
educational  needs  of  Alaska  Native 
children  and  adults. 

Eligible  Applicants:  Alaska  Native 
organizations;  educational  entities  with 
experience  in  developing  or  operating 
Alaska  Native  programs  or  programs  of 
instruction  conducted  in  Alaska  Native 
languages;  cultural  and  community- 
based  oi^ganizations  with  experience  in 
developing  or  operating  programs  to 
benefit  Alaska  Natives;  and  consortia  of 
organizations  and  entities  described  in 
this  paragraph  to  carry  out  programs 
that  meet  the  purposes  of  this  program. 
A  State  educational  agency  or  local 
educational  agency  may  apply  for  an 
award  imder  this  program  only  as  part 
of  a  consortium  involving  an  Alaska 
Native  organization.  The  consortium 
may  include  other  eligible  applicants. 
Applications  Available:  ]^Y  7,  2003. 
Deadline  for  Transmittal  of 
Applications:  August  6.  2003. 

Deadline  for  Intergovernmental 
Review:  September  5,  2003. 

Estimated  Available  Funds:  $14 
million. 

Estimated  Range  of  Awards: 
$400,000-$600,000. 
Estimated  Number  of  Awards:  28. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 
Applicable  Regulations  and  Statute: 
The  Education  Department  General 


Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79.  80,  81,  82. 
86,  97,  98,  and  99.  Title  VH,  Part  C  of 
the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended  by 
the  No  Child  Left  Behind  Act  of  2001. 
20  U.S.C.  7541-7546.  Consolidated 
Appropriations  Resolution,  2003,  Public 
Law  No.  108-7,  VI 7  Stat.  327. 

Selection  Criteria:  The  Secretary  will 
use  the  following  selection  criteria  in  34 
CFR  75.210  to  evaluate  applications 
imder  this  competition  (the  specific 
selection  criteria  and  factors  that  will  be 
used  in  evaluating  applications  are 
detailed  in  the  application  package). 
The  maximum  score  for  all  of  the 
selection  criteria  is  100  points.  The 
maximum  points  for  each  criterion  is  as 
follows: 

(a)  Need  for  Project — 5  points. 

(b)  Significance — 5  points. 

(c)  Quality  of  Project  Design— 25 
points. 

(d)  Adequacy  of  Project  Services — 20 
points. 

(e)  Quality  of  Project  Personnel— 15 
points. 

(f)  Adequacy  of  Resources — 5  points. 

(g)  Quality  of  Management  Plan— 10 
points. 

(h)  Quality  of  Project  Evaluation— 15 
points. 

Priority  Points:  In  accordance  with  34 
CFR  75.105(b)(iv)  and  statutory 
requirements,  the  Secretary  will  award 
5  bonus  points  to  applications  from 
Alaska  Native  regional  nonprofit 
organizations,  or  from  consortia  that 
include  at  least  one  Alaska  Native 
regional  nonprofit  organization.  The 
bonus  points  are  in  addition  to  any 
points  the  applicant  earns  under  the 
selection  criteria  listed  above. 

For  Applications  and  Information 
Contact:  Mrs.  Lynn  Thomas,  (202)  260- 
1541,  U.S.  Department  of  Education, 
400  Maryland  Avenue,  SW.,  FOB6, 
Room  3C126.  Mail  Stop  6140. 
Washington,  DC  20202.  The  e-mail 
address  for  Mrs.  Thomas  is: 
Lyim.thomas@ed.gov. 

Individuals  who  use  9 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677- 
8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
above. 

Individuals  with  disabilities  may  also 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  on  request  to 
the  contact  person  listed  above. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
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standard  fonns  included  in  the 
application  package. 

Electronic  Access  to  This  Document: 
You  may  View  this  document,  as  well  as 
other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498,  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  are  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  7541-7546. 

Dated:  June  30,  2003. 
Eugene  W.  Hickok, 
Under  Secretary  of  Education. 
[FR  Doc.  03-16999  Filed  7-3-03;  8:45  am] 
BILLING  CODE  40«M>1-U 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.362A] 

Native  Hawaiian  Education  Program 

AGENCY:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2003. 

Purpose  of  the  Program:  The  purpose 
of  the  Native  Hawaiian  Education 
program,  authorized  imder  Part  B  of 
Title  Vn  of  the  Elementary  and 
Secondary  Education  Act  (ESEA),  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001,  Pub.  L.  107-110,  is  to 
support  innovative  projects  that  provide 
supplemental  services  that  address  the 
educational  needs  of  Native  Hawaiian 
children  and  adults. 

Eligible  Applicants:  Native  Hawaiian 
educational  organizations;  Native- 
Hawaiian  community-based 
organizations;  and  public  and  private 
nonprofit  organizations,  agencies,  and 
institutions  with  experience  in 
developing  or  operating  Native 
Hawaiian  programs  or  programs  of 
instructions  in  the  Native  Hawaiian 
language;  or  consortia  thereof. 

Applications  Available:  July  7,  2003. 

Deadline  for  Transmittal  of 
Applications:  August  6,  2003. 

Deadline  for  Intergovernmental 
Review:  September  5,  2003. 


Estimated  Available  Funds:  $13 
million.  Of  this  amount,  we  will  award 
approximately  $5.1  million  under 
absolute  priority  1  (family-based 
education  centers):  approximately  $4.5 
million  under  absolute  priority  2 
(curriculiun  and  professional 
development);  approximately  $724,000 
under  absolute  priority  3  (gifted  and 
talented);  approximately  $1.7  million 
under  absolute  priority  4  (community- 
based  learning  centers);  approximately 
$500,000  imder  absolute  priority  5 
(early  childhood  education)  and 
approximately  $500,000  imder  absolute 
priority  6  (construction/renovation). 

Estimated  Number  of  Awards:  8  imder 
absolute  priority  1 ;  9  under  absolute 
priority  2;  1  under  absolute  priority  3; 
3  under  absolute  priority  4;  1  under 
absolute  priority  5;  and  1  under  absolute 
priority  6. 

Estimated  Average  Size  of  Awards: 
$637,500  under  absolute  priority  1; 
$500,000  under  absolute  priority  2; 
$724,000  under  absolute  priority  3; 
$567,000  under  absolute  priority  4, 
$500,000  under  absolute  priority  5;  and 
$500,000  under  absolute  priority  6. 

Note:  These  estimates  are  projections  for 
the  guidance  of  potential  applicants.  The 
Department  is  not  bound  by  any  estimates  in 
this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79.  80,  81.  82. 
86,  97.  98,  and  99. 

Absolute  Priorities:  In  the  conference 
report  accompanying  the  Department's 
FY  2003  Appropriations  Act,  Congress 
urged  the  Department  to  support  Native 
Hawaiian  education  activities  in  certain 
specifically  identified  areas.  In  response 
to  the  conference  report,  the  Secretary 
establishes  the  following  separate 
absolute  priorities  under  34  CFR 
75.105(c)(3)  and  will  fund  under  this 
competition  only  applicants  that  meet 
one  of  these  priorities: 

Absolute  Priority  1 — Family-Based 
Education  Centers — The  applicant  will 
use  the  funds  received  under  this 
competition  to  support  the  operation  of 
a  family-based  education  center  that 
provides  such  services  as — 

(a)  Programs  for  Native  Hawaiian 
parents  and  their  infants  from  the 
prenatal  period  of  the  infants  through 
age  three; 

(b)  Preschool  programs  for  Native 
Hawaiians;  and 

(c)  Research  on,  and  development  and 
assessment  of,  family-based,  early 
childhood,  and  preschool  programs  for 
Native  Hawaiians. 

Absolute  Priority  2 — Curriculum  and 
Professional  Development— ^The 


applicant  will  use  the  funds  received 
under  this  competition  to— 

(a)  Develop  academic  and  vocational 
curricula  to  address  the  needs  of  Native 
Hawaiian  children  and  adults,  including 
curriculum  materials  in  the  Hawaiian 
language  and  mathematics  and  science 
curricula  that  incorporate  Native 
Hawaiian  tradition  and  culture;  or 

(b)  Support  professional  development 
activities  for  educators,  including — 

(i)  The  development  of  programs  to 
prepare  prospective  teachers  to  address 
the  unique  needs  of  Native  Hawaiian 
students  within  the  context  of  Native 
Hawaiian  culture,  language,  and 
traditions; 

(ii)  In-service  programs  to  improve  the 
ability  of  teachers  who  teach  in  schools 
with  concentrations  of  Native  Hawaiian 
students  to  meet  the  unique  needs  of 
those  students;  and 

(iii)  The  recruitment  and  preparation 
of  Native  Hawaiians,  and  other 
individuals  who  live  in  communities 
with  a  high  concentration  of  Native 
Hawaiians,  to  become  teachers. 

AbsoluteTriority  3 — Gifted  and 
Talented — The  applicant  will  use  the 
funds  received  under  this  competition 
to  support  activities  that  address  the 
special  needs  of  Native  Hawaiian 
students  who  are  gifted  and  talented, 
including — 

(a)  Educational,  psychological,  and 
developmental  activities  designed  to 
assist  in  the  educational  progress  of 
those  students;  and 

(b)  Activities  that  involve  the  parents 
of  those  students  in  a  manner  designed 
to  assist  in  the  students'  educational 
progress. 

Absolute  Priority  4 — Community- 
Based  Learning  Centers — The  applicant 
will  use  the  funds  received  under  this 
competition  to  support  the  operation  of 
a  community-based  learning  center  that 
addresses  the  needs  of  Native  Hawaiian 
families  and  communities  through  the 
coordination  of  public  and  private 
programs  and  services,  including — 

(a)  Preschool  programs; 

(b)  After-school  programs; 

(c)  Vocational  and  adult  education 
programs;  and 

(d)  Programs  that  recognize  and 
support  the  unique  cultural  and 
educational  needs  of  Native  Hawaiian 
children  and  incorporate  appropriately 
qualified  Native  Hawaiian  elders  and 
seniors. 

Absolute  Priority  5—Eariy  Childhood 
Education — The  applicant  will  use  the 
funds  received  under  this  competition 
for  the  development  and  maintenance  of 
a  Native  Hawaiian  early  education  and 
care  system  to  provide  a  continuum  of 
services  for  Native  Hawaiian  children 
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from  the  prenatal  period  of  the  children 
through  age  five. 

Absolute  Priority  6 — School 
Construction  and  Renovation — The 
applicant  will  use  the  funds  received 
under  this  competition  for  the 
construction,  renovation  and 
modernization  of  any  elementary 
school,  secondary  school,  or  structure 
related  to  an  elementary  school  or 
secondary  school,  that  is  run  by  the 
Department  of  Education  of  the  State  of 
Hawaii  and  that  serves  a  predominantly 
Native  Hawaiian  student  body. 

Competitive  Preference:  The 
legislation  at  20  U.S.C.  7515(a)(2) 
establishes 'Specific  statutory  priorities. 
In  response  to  these  statutory  priorities, 
the  Secretary  establishes  a  competitive 
preference  under  34  CFR  75.105(c)(2) 
ftir  this  competition  and  will  award  an 
applicant,  in  addition  to  any  points  that 
an  applicant  earns  under  the  selection 
criteria,  five  points  if  it  proposes  a 
project  that  is  designed  to  address  one 
or  more  of  the  following: 

(a)  Beginning  reading  and  literacy 
among  students  in  kindergarten  through 
third  grade; 

(b)  The  needs  of  at-risk  children  and 
youth; 

(c)  Needs  in  fields  or  disciplines  in 
which  Native  Hawaiians  are 
underemployed;  and 

(d)  The  use  of  the  Hawaiian  language 
in  instruction. 

An  applicant  that  addresses  one  or 
more  of  these  areas  will  receive  a  total 
of  five  additional  points  in  the 
competition.  If  an  applicant  addresses 
more  than  one  of  the  fom-  areas  of  this 
competitive  preference,  it  will  receive  a 
total  of  five  additional  competitive 
preference  points,  rather  than  five 
points  for  each  of  the  areas  addressed. 

Waiver  of  Proposed  Rulemaking:  It  is 
the  Secretary's  practice,  in  accordance 
vdth  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  rules  that  are  not  taken 
directly  from  statute.  Ordinarily,  this 
practice  would  have  applied  to  the 
priorities  and  requirements  in  this 
notice.  Section  437(d)(2)  of  the  General 
Education  Provisions  Act  (GEPA), 
however,  exempts  from  this  requirement 
thc(se  rules  where  it  would  cause 
extreme  hardship  to  the  intended 
beneficiaries  of  the  program  that  would 
be  affected  by  those  regulations.  In 
accordance  vdth  section  437(d)(2)  of 
GEPA,  the  Secretary  has  decided  to 
forgo  public  comment  with  respect  to 
the  rules  in  this  grant  competition  in 
order  to  ensure  timely  and  high-quality 
awards.  These  rules  will  apply  only  to 
the  FY  2003  grant  competition. 


For  Applications  and  Information 
Contact:  Mrs.  Lynn  Thomas.  (202)  260- 
1541,  U.S.  Department  of  Education. 
400  Maryland  Avenue.  SW.,  FOB6, 
Room  3C124,  Mail  Stop  6140, 
Washington,  DC  20202.  The  e-mail 
address  for  Mrs.  Thomas  is: 
lynn.thomas@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-80&-8  77- 
8339. 

Individuals  with  disabilities  may 
obtain  this  docimient  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format,  also,  by 
contacting  that  person.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  any  questions 
about  using  PDF,  call  the  U.S. 
Government  Printing  Office  (GPO)  at 
(202)  512-1530  or,  toll  free,  at  1-888- 
293-6498. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

c 

Program  Authority:  20  U.S.C.  7515-7517. 
Dated:  June  30,  2003. 
Eugeiie  W.  Hickok, 

Under  Secretary  of  Education. 

(FR  Doc.  03-17000  Filed  7-3-03;  8:45  am] 
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funds,  final  priority,  definitions,  and 
selection  criteria. 


DEPARTMENT  OF  EDUCATION 
[CFDA  84.186C] 

Safe  and  Drug-Free  Schools  Programs 
for  Native  Hawaiians  Grant 
Competition 

agency:  Office  of  Safe  and  Drug-Free 
Schools,  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  using  fiscal  year  (FY)  2002 


Purpose  of  Program:  The  purpose  of 
this  program  is  to  make  financial 
assistance  available  to  organizations 
primarily  serving  and  representing 
Native  Hawaiians  to  plan,  conduct,  and 
administer  programs  designed  to 
prevent  violence  in  and  around  schools 
and  prevent  the  illegal  use  of  alcohol, 
tobacco,  and  drugs. 

Eligible  Applicants:  Organizations 
primarily  serving  and  representing 
Native  Hawaiians  for  the  benefit  of 
Native  Hawaiian  youth. 

Applications  Available:  July  7,  2003. 

Deadline  for  Transmittal  of 
Applications:  August  15.  2003. 

Deadline  for  Intergovernmental 
Review:  September  14,  2003. 

Estimated  Available  Funds:  S944.000. 

Estimated  Number  of  Awards:  1  to  3. 

Estimated  Size  of  Awards:  $314,666- 
$944,000  (per  project  year). 

Average  Size  of  Awards:  $472,000. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Projects  will  be  hmded 
for  one  year,  writh  options  for  four 
additional  years  contingent  upon 
substantial  progress. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75.  77,  79.  80.  81.  82. 
85,  86.  97.  98.  and  99;  and  (b)  the  final 
priority,  selection  criteria  and  definition 
for  this  grant  competition  published  in 
this  notice. 

Definition:  For  the  purposes  of  this 
competition,  the  term  "Native 
Hawaiian"  means  any  individual  any  of 
whose  ancestors  were  natives,  prior  to 
1778.  of  the  area  that  now  comprises  the 
State  of  Hawaii. 

General:  Contingent  upon  the 
availability  of  FY  2003  and  FY  2004 
funds,  we  may  make  additional  awards 
under  these  appropriations  from  the 
rank-ordered  list  of  imfunded 
applications  from  this  competition. 

Other  Requirements 

Principles  of  Effectiveness:  Programs 
implemented  with  funds  awarded  under 
this  competition  must  meet  the 
requirements  of  the  Principles  of 
Effectiveness  authorized  in  section 
4115(a)  of  the  Safe  and  Drug-Free 
Schools  and  Communities  Act. 

Participation  by  Private  School 
Children  and  Teachers:  Local 
educational  agencies  (LEAs)  that  receive 
a  grant  are  required  to  provide  for  the 
equitable  participation  of  eligible 
private  school  children  and  their 
teachers.or  other  educational  personnel. 
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In  order  to  ensiire  that  grant  program 
activities  address  the  needs  of  private 
school  children,  timely  and  meaningful 
consultation  with  appropriate  private 
school  officials  must  occiir  diuing  the 
design  and  development  of  the  program. 
Administrative  direction  and  control 
over  grant  funds  must  remain  with  the 
grantee. 

Maintenance  of  Effort  LEAs  may 
receive  a  grant  only  if  the  State 
educational  agency  finds  that  the 
combined  fiscal  effort  per  student  or  the 
aggregate  expenditures  of  the  agency 
and  the  State  with  respect  to  the 
provision  of  free  public  education  by 
the  agency  for  the  preceding  Hscal  year 
was  not  less  than  90  percent  of  the 
combined  effort  or  aggregate 
expenditures  for  the  second  preceding 
fiscal  year. 

Waiver  of  Proposed  Rulemaking:  hi 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553),  the 
Department  generally  offers  interested 
parties  the  opportunity  to  comment  on 
proposed  rules.  Section  437(d)(1)  of  the 
General  Education  Provisions  Act, 
however,  exempts  from  this  requirement 
rules  that  apply  to  the  first  competition 
under  a  new  or  substantially  revised 
program.  This  is  the  first  competition 
under  the  Safe  and  Drug-Free  Schools 
Programs  for  Native  Hawaiians  under 
the  ESEA  as  amended  by  the  No  Child 
Left  Behind  Act  of  2001. 

Absolute  Priority:  Under  34  CFR 
75.105(c)(3),  we  will  consider  only 
applications  that  meet  the  following 
absolute  priority:  Projects  implemented 
by  eligible  organizations  primarily  . 
serving  and  representing  Native 
Hawaiians,  for  the  benefit  of  Native 
Hawaiians.  to  plan,  conduct,  and 
administer  programs  that  (1)  prevent 
violence  in  and  around  schools;  (2) 
prevent  the  illegal  use  of  alcohol, 
tobacco,  and  drugs;  (3)  involve  parents 
and  communities;  and  (4)  are 
coordinated  with  related  Federal,  State, 
school,  and  community  efforts  and 
resources  to  foster  a  safe  and  drug-free 
learning  environment  that  supports 
student  academic  achievement. 

Perfonnance  Measures:  We  require 
that  applicants  luider  this  program 
establish  performance  measures  for  their 
projects.  These  performance  measures 
must  assess  the  effectiveness  of  the  Safe 
and  Drug-Free  Schools  Programs  for 
Native  Hawaiians,  and  include 
measures  related  to  changes  in  student 
behaviors  or  risk  or  protective  factors 
related  to  youth  drug  use  or  youth 
violence. 

hi  applying  the  selection  criteria  that 
follow  for  "Quality  of  the  project 
design"  and  "Quafity  of  project 
evaluation,"  we  will  take  into 


consideration  the  extent  to  which  the 
applicant  demonstrates  a  strong 
capacity  to  (1)  help  achieve  the 
perfonnance  targets  identified  by  the 
applicant,  and  (2)  provide  reliable  data 
to  the  Department  on  the  project's 
impact  as  measured  against  the 
performance  targets  identified  by  the 
applicant. 

Selection  Criteria:  We  will  use  the 
following  selection  criteria  to  evaluate 
applications  under  this  competition. 
The  maximum  score  for  all  of  these 
criteria  is  100  points.  The  maximum 
score  for  each  criterion  is  indicated  in 
parenthesis. 

(1)  Need  for  project.  (10  points) 

hi  determining  the  need  for  the 
proposed  project,  we  consider  the 
following  factor: 

The  extent  to  which  specific  gaps  or 
weaknesses  in  services,  infrastructiure, 
or  opportunities  have  been  identified 
and  will  be  addressed  by  the  proposed 
project,  including  the  nature  and 
magnitude  of  those  gaps  or  weaknesses. 

(2)  Significance  of  the  project.  (10 
points) 

hi  determining  the  significance  of  the 
proposed  project,  we  consider  the 
following  factor: 

The  extent  to  which  the  proposed 
project  is  likely  to  build  local  capacity 
to  provide,  improve,  or  expand  services 
that  address  the  needs  of  the  target 
population. 

(3)  Quality  of  the  project  design.  (45 
points) 

hi  determining  the  quality  of  the 
design  of  the  proposed  project,  we 
consider  following  factors: 

(a)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable.  (10  points) 

(b)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to. 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs.  (10  points) 

(c)  The  extent  to  which  the  proposed 
project  is  designed  to  build  capacity  and 
yield  results  that  will  extend  beyond  the 
period  of  Federal  financial  assistance. 
(10  points) 

(d)  The  extent  to  which  the  proposed 
project  will  establish  linkages  Avidi 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population.  (10  points) 

(e)  The  extent  to  which  the  proposed 
project  encourages  parental 
involvement.  (5  points) 

Note:  In  applying  the  selection  criteria  for 
"Quality  of  the  project  design"  we  will  take 
into  consideration  the  extent  to  which  the 
applicant  demonstrates  a  strong  capacity  (1) 


to  help  achieve  the  {>erformance  targets 
identified  by  the  applicant,  and  (2)  to  provide 
reliable  data  to  the  Department  on  the 
project's  impact  as  measured  against  the 
performance  targets  identified  by  the 
applicant. 

(4)  Quality  of  project  personnel.  (15 
points) 

In  determining  the  quality  of  project 
personnel,  we  consider  the  following 
factor: 

(a)  The  qualifications,  including 
relevant  training  and  experience,  of  key  ^ 
project  personnel.  (10  points) 

(b)  The  extent  to  which  the  applicant 
encourages  applications  for  employment 
without  regard  to  race,  color,  national 
origin,  gender,  age,  or  disability.  (5 
points) 

(5)  Quality  of  the  project  evaluation.  (20 
points) 

In  determining  the  quality  of  the 
evaluation,  we  consider  the  following 
factors: 

(a)  The  extent  to  which  the  methods 
of  evaluation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project.  (10 
points) 

(b)  The  extent  to  which  the  methods 
of  evaluation  will  provide  performance 
feedback  and  permit  periodic 
assessment  of  progress  toward  achieving 
intended  outcomes.  (5  points) 

(c)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible.  (5  points) 

Note:  In  applying  the  selection  criteria  for 
"Quality  of  the  project  evaluation"  we  will 
take  into  consideration  the  extent  to  which 
the  applicant  demonstrates  a  strong  capacity 
(1)  to  help  achieve  the  performance  targets 
identified  by  the  applicant,  and  (2)  to  provide 
reliable  data  to  the  Department  on  the 
project's  impact  as  measured  against  the 
performance  targets  identified  by  the 
applicant. 

For  Applications  and  Other 
Information  Contact:  David  Quinlan, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  3E248, 
Washington,  DC  20202-6450. 
Telephone:  (202)  260-2658,  email 
address:  david.quinlan@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  1-888-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document,  or  an  application 
package  in  an  alternative  format  [e.g.. 
Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
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Contact  person  listed  at  the  beginning  of 
this  section.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
iastructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications:  In  FY  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs,  as 
well  as  discretionary  grant 
competitions.  The  Safe  and  Drug-Free 
Schools  Programs  for  Native  Hawaiians 
is  one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  this  grant  competition,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  invite  your 
participation  in  this  pilot  project.  We 
will  continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  vou  participate  in  this  e- 
APPLiCATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
of  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
Form  424),  Budget  Information  "  Non- 
Construction  Programs,  (ED  Form  524), 
and  all  necessary  assurances  and 
certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  Form  424)  to  the 
Application  Control  Center  following 
these  steps: 

1.  Print  ED  Form  424  from  the  e- 
Application  system. 

2.  Make  sure  that  the  applicant's 
Authorizing  Representative  signs  this 
fonn. 


3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
Application  system.  You  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  comer  of  ED  Form  424. 

5.  Fax  ED  Form  424  to  the 
Application  Control  Center  within  three 
business  days  of  submitting  your 
electronic  application  at  (202)  260- 
1349. 

6.  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

7.  Closing  Date  Extension  in  the  case 
of  System  Unavailability:  U  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Safe  and  Drug-Free  Schools 
Programs  for  Native  Hawaiians  and  you 
are  prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  via  e-Application,  by  mail, 
or  by  hand  delivery.  For  us  to  grant  this 
extension: 

(1)  You  must  be  a  registered  user  of 
e-Applications,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.  (ET),  on  the  deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
diuing  the  last  hour  of  operation  (that  is. 
for  any  period  of  time  between  3:30  p.m. 
and  4:30  p.m.  Eastern  time  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  the  period  of  unavailability 
before  you  will  be  granted  an  extension. 
To  request  this  extension  you  must 
contact  David  Quinlan  by  e-mail  at 
David.Quinlan@ed.gov  or  by  telephone 
at  (202)  260-2658  or  the  e-Grants  help 
desk  at  (888)  336-8930. 

You  may  access  the  electronic  grant 
application  for  the  Safe  and  Drug-Free 
Schools  Programs  for  Native  Hawaiians 
at:  http://e-grants.ed.gov. 

We  nave  included  additional 
information  on  the  e-Application  pilot 
project  (see  Parity  Guidelines  between 
paper  and  Electronic  Applications)  in 
the  application  package. 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  deadline  requirements 
included  in  this  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 


_  ter,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free  at  (888) 
293-6498;  or  in  the  Washington,  DC 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
ediUon  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nam/ 
index.html. 

Program  Authority:  20  U.S.C.  7117. 

Dated:  June  30,  2003. 

ludge  Eric  Andell, 

Deputy  Under  Secretary  for  Safe  and  Drug- 
Free  Schools. 

[FR  Doc.  03-17002  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Nevada  Test 
Site 

AGENCY:  Department  of  Enei^.  ' 

ACTION:  Notice  of  open  meeting 
cancellation. 


On  June  24,  2003,  the  Department  of 
Energy  published  a  notice  of  open 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board,  Nevada  Test  Site  68  FR  37471. 
Today's  notice  is  aimoimcing  the        ^ 
cancellation  of  the  meeting  scheduled 
for  July  9,  2003.  The  next  meeting  is 
scheduled  for  August  13,  2003. 

Issued  in  Washington,  DC  on  June  30. 
2003. 

Rachel  M .  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 

(FR  Doc.  03-17067  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection    ; 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Energy  Information    ' 
Administration  (EIA),  Department  of 
Energy  (DOE). 
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ACnON:  Agency  Infonnation  Collection 
Activities:  Submission  for  OMB  Review; 
Comment  Request. 

SUMMARY:  The  EIA  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U.S.C.  3501  et  seq). 

DATES:  Comments  must  be  filed  by 
August  6.  2003.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Officer  for  DOE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to  Bryon 
Allen,  OMB  Desk  Officer  for  DOE, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  ensiire  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 
(BAllen@omb.eop.gov)  is  recommended. 
The  mailing  address  is  726  Jackson  . 
Place  NW.,  Washington,  DC  20503.  The 
OMB  DOE  Desk  Officer  may  be 
telephoned  at  (202)  395-3087.  (A  copy 
of  your  comments  should  also  be 
provided  to  EIA=s  Statistics  and 
Methods  Group  at  the  address  below.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Herbert  Miller.  To 
ensure  receipt  of  the  comments  by  the 
due  date,  submission  by  FAX  (202-287- 
1705)  ore-mail 

[herbert.miHei^eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  D.C.  20585-0670. 
Mr.  Miller  may  be  contacted  by 
telephone  at  (202)  287-1711. 

SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title;  (2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
applicable);  (4)  the  type  of  request  {i.e.. 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e.,  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 


response  per  year  times  the  average 
hours  per  response). 

1.  EIA-902,  "Annual  Geothermal  Heat 
Pump  Manufactiu^rs  Survey". 

2.  Energy  Information  Administration. 

3.  OMB  Number  1901-0303. 

4.  Three-year  approval  requested. 

5.  Mandatory. 

6.  The  EIA-902  is  used  to  collect  data 
about  the  manufacture  and  distribution 
of  geothermal  heat  pimips  and  the  status 
of  the  industry.  The  information 
collected  will  be  used  by  public  and 
private  analysts  interested  in  geothermal 
heat  pumps  and  related  energy  issues. 

7.  Business  or  other  for-profit. 

8.  160  hours  (40  respondents  x  1 
response  per  year  x  4  hours  per 
response). 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)(44  U.S.C.  3501  et  seq). 

Issued  in  Washington,  DC,  June  30,  2003. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[FR  Doc.  03-17060  Filed  7-3-03;  8:45  am) 

BIUJNQ  COOC  64Se-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Dockat  No.  EF03-5032-000,  et  ai.] 

United  States  Department  of  Energy,  et 
al.;  Electric  Rate  and  Corporate  Filings 

June  27.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  United  States  Department  of 
Energy — Western  Area  Power 
Administration 

[Docket  No.  EF03-5032-000J 

Take  notice  that  on  Jime  5,  2003,  the 
Deputy  Secretary  of  the  Department  of 
Energy,  by  Rate  Order  No.  WAPA-100, 
did  confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  August  1,  2003, 
the  Western  Area  Power 
Administration's  (Western)  extension  of 
existing  Rate  Schedules  UGP-ASl,  UGP- 
AS2,  UGP-AS3,  UGP-AS4.  UGP-AS5, 
UGP-AS6,  UGP-FTPl,  UGP-NFTPl,  and 
UGP-NTl  for  transmission  service  on 
the  Pick-Sloan  Missouri  Basin  Program- 
Eastern  Division  effective  August  1 , 
2003,  and  ending  September  30,  2005. 

The  rates  in  Rate  Schedules  UGP- 
ASl,  UGP-AS2,  UGP-AS3,  UGP-AS4. 
UGP-AS5,  UGP-AS6,  UGP-FTPl,  UGP- 
NFTPl,  and  UGP-NTl  will  be  in  effect 


pending  the  Commission's  approval  of 
the  extension  of  these  or  of  substitute 
rates  on  a  final  basis. 
Comment  Date:  July  18,  2003. 

2.  EMiofar  Generating  Con^pcBy  SAOC 

[Docket  No.  EG03-79-0001 

Take  notice  that  on  June  25,  2003. 
Dhofar  Generating  Company  SAOC 
(DGC)  with  its  principal  office  at  P.O. 
Box  2609,  PC  211,  Sultanate  of  Oman, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

E>GC  is  a  company  organized  under 
the  laws  of  Sultanate  of  Oman.  DGC 
states  that  it  will  be  engaged,  directly  or 
indirectly  through  an  affiliate  as  defined 
in  Section  2(a)(ll)(B)  of  the  Public 
Utihty  Holding  Company  Act  of  1935, 
exclusively  in  owning,  or  both  owning 
and  operating  an  electric  generating 
facility  consisting  of  an  approximately 
240  MW  gross  gas-fired  electrical  plant, 
located  in  the  Govemate  of  Dhofar, 
Sultanate  of  Oman,  selling  electric 
energy  at  wholesale  and  engaging  in 
project  development  activities  with 
respect  thereto. 

Comment  Date:  July  18,  2003. 

3.  Power  Resource  Group,  Inc. 

[Docket  No.  EL03-1 36-000] 

Take  notice  that  on  June  19,  2003, 
Power  Resource  Group,  Lie.  (PRG)  filed 
a  Petition  for  Enforcement  Action  and 
Declaratory  Order.  PRG  petitioned  the 
Commission  to  undertake  an 
enforcement  action  against  the  Public 
Utility  Commission  of  the  State  of  Texas 
for  its  failure  to  implement  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA)  in  accordance  with  the 
requirements  of  PURPA  and  the 
Commission's  regulations.  PRG  requests 
the  Commission  to  apply  Section 
210(h)(2)(A)  of  PURPA  to  enforce  the 
requirements  of  Section  210(f)  of 
PURPA  in  Texas. 

Comment  Date:  July  21,  2003. 

4.  Ameren  Energy  Marketing  Company 

[Docket  No.  ER01-1945-002J 

Take  notice  that  on  Jime  23,  2003, 
Ameren  Energy  Marketing  Company 
(AEM)  submitted  for  filing  revisions  to 
section  3(a)  of  its  market-based  rate 
schedule,  in  compliance  with  the 
Commission's  May  9,  2003  Order  in 
Docket  No.  EROl-1 945-000.  AEM 
asserts  that  Section  3(a)  now  states  that 
the  Commission  must  approve  AEM's 
sales  of  energy,  capacity  and  ancillary 
services  to  affiliated  entities  before  such 
sales  are  made. 
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AME  states  that  a  copy  of  this  filing 
was  served  on  all  of  the  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  docket. 
I  Comment  Date:  July  14,  2003. 

5;  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  Nos.  ER02-111-011  and  ER02-652- 
006] 

Take  notice  that  on  June  24.  2003,  the 
■Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO)     ■• 
submitted  an  errata  to  its  June  19.  2003 
filing  in  these  proceedings  concerning 
Schedule  10  (ISO  Cost  Recovery  Adder) 
of  the  Midwest  ISO  Open  Access 
Transmission  Tariff  (OATT),  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  1.  pursuant  to  Order  of  the  Federal 
Energy  Regulatory  Commission. 
Midwest  Independent  Transmission 
System  Operator  Inc.,  103  FERC  1 
61,205  (2003). 

Midwest  ISO  states  that  pursuant  to 
the  Settlement 'reached  in  these 
proceedings,  the  Midwest  ISO  requests 
an  effective  date  of  March  1,  2003. 

Midwest  ISO  has  requested  waiver  of 
the  service  requirements  set  forth  in  18 
CFR  385.2010.  The  Midwest  ISO  states 
that  it  has  electronically  served  a  copy 
of  this  filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date;  July  15,  2003. 

6.  New  England  Power  Pool  and  ISO 
New  England 

(Docket  No.  ER02-2330-013] 

take  notice  that  on  June  18,  2003.  ISO 
New  England  Inc.,  submitted  a 
compliance  report  on  the  development 
of  new  performance-based  standards  for 
determining  energy  usage  as  required  by 
the  Commission's  December  20.  2002 
Order  in  Docket  No.  ER02-2330-OO1.  et 
al. 

Comment  Date:  ]uly  18.  2003. 

7.  California  Independent  System 
Operator  Corporation 

[Docket  Nos.  ER03-608-001,  EROO-2019- 
008, and  ER01-819-003] 

Take  notice  that  on  Jime  23.  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO)  tendered  an 
information  filing  in  accordance  with 
the  Commission's  Order  of  May  30, 


2003, 103  FERC  1  61,260.  in  which  the 
Commission  acted  on  an  amendment 
(Amendment  No.  49)  to  the  ISO  Tariff. 

The  ISO  states  that  this  filing  has  been 
served  on  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board. 
^Participating  Transmission  Owners 
under  the  ISO  Tariff,  all  parties  with 
effective  Scheduling  Coordinator 
Service  Agreements  und  the  ISO  Tariff, 
and  to  all  parties  not  among  the 
foregoing  on  the  restricted  service  list  in 
Docket  Nos.  ER03-608-000,  EROO- 
2019-006,  and  ER01-819-002.  The  ISO 
also  states  that  this  filing  will  be  posted 
on  the  ISO's  Web  site  at  http:// 
www.caiso.com. 

Comment  Date:  July  14.  2003. 

a.  Power  Contract  Financing,  L.L.C. 

[Docket  No.  ER03-838-001) 

Take  notice  that  on  June  24.  2003. 
Power  Contract  Financing.  L.L.C. 
tendered  for  filing  all  currently  effective 
tariff  sheets  to  replace  the  company's 
former  name  CES  Marketing.  LLC.  with 
the  company's  current  name,  to  Power 
Contract  Financing.  L.L.C. 

Comment  Date;  July  15.  2003. 

9.  Amierican  Electric  Power  Service 
Corporation 

[Docket  No.  ER03-97»-000] 

Take  notice  that  on  June  23.  2003, 
American  Electric  Power  Service 
Corporation  (AEPSC)  submitted  for 
filing  an  amendment  to  the 
Interconnection  Agreement,  dated 
September  2, 1998  between  Central 
Power  and  Light  Company  and  South 
Texas  Electric  Cooperative.  Inc.  (STEC) 
that  provides  for  additional  agreements 
on  the  parties'  construction  of 
transmission  facilities  related  to  their 
existing  point  of  interconnection  at  the 
City  of  Robstown  Substation.  AEPSC 
states  that  other  changes  have  been 
made  to  the  Interconnection  Agreement. 

AEPSC  seeks  an  effective  date  of  May 
1,  2003  for  this  amendment  to  the 
agreement  and  waiver  of  the 
Commission's  notice  of  filing 
requirement  because  there  are  no  related 
rates  or  charges. 

AEPSC  states  that  it  has  served  copies 
of  the  filing  on  STEC  and  the  Public 
Utility  Commission  of  Texas. 

Comment  Date:  July  14,  2003 

10.  PJM  Interconnection,  L.L.C. 


PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  date 
of  Jime  4,  2003  for  the  agreements. 

PJM  states  that  copies  of  this  filing 
were  served  upon  PSEG  Fossil,  LLC. 
and  the  state  regulatory  commissions 
within  the  PJM  region. 

Comment  Date:  July  14,  2003. 

11.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER03-981-000] 

Take  notice  that  on  June  24,  2003, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an  Interim 
Invoicing  Agreement  with  respect  to 
invoicing  for  coal  deliveries  firom  San 
Juan  Coal  Company  among  PNM, 
Tucson  Electric  Power  Company  (TEP), 
and  the  other  owners  of  interests  in  the 
San  Juan  Generating  Station  covering 
the  period  from  January  1,  2003  through 
December  31,  2003.  PNM  states  that  the 
Interim  Invoicing  Agreement  is  an 
appendix  to  the  San  Juan  Project 
Participation  Agreement  (PPA),  and 
effectively  modifies  the  PPA  for  that 
same  period. 

PNM  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  to  allow  the  Interim  Invoicing 
Agreement  to  be  effective  as  of  January 
1,  2003.  PNM  states  that  copies  of  the 
filing  have  been  sent  to  the  New  Mexico 
Pubhc  Regulation  Commission,  TEP, 
and  each  of  the  owners  of  an  interest  in 
the  San  Juan  Generating  Station.  PNM's 
also  state  that  the  filing  is  available  for 
public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Comment  Date:  July  15.  2003. 

12.  Ameren  Services  Company 

[Docket  No.  ER03-982-0001 

Take  notice  that  on  June  25.  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  three  executed 
Service  Agreements  for  Firm  Point-to- 
Point  Services  between  ASC  and 
Ameren  Energy  Marketing  Company. 
ASC  asserts  that  the  purpose  of  the 
Agreements  is  to  permit  ASC  to  provide 
transmission  services  to  Ameren  Energy 
Marketing  Company  pursuant  to 
Ameren 's  Open  Access  Transmission 
Tariff. 

Comment  Date:  July  16.  2003. 


[Docket  No.  ER03-980-000] 

Take  notice  that  on  June  23.  2003, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  three  interim 
interconnection  service  agreements 
between  PJM  and  PSEG  Fossil.  L.L.C. 


Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
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determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

M agalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17021  Filed  7-3-03;  8:45  am] 

BtUJNG  COO€  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7522-8] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  Subpart  J 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (0MB):  Nation 
Oil  and  Hazardous  Substances  Pollution 
Contingency  Plan— Subpart  J,  EPA  ICR 
1664.05,  OMB  Control  Nimiber  RIN 
205Q-AE87,  expiration  date  01/31/2004. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  coUection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  September  5,  2003. 


ADDRESSES:  Interested  persons  may 
obtain  a  copy  of  the  ICR  without  charge 
by  contacting  the  EPA  Docket  Center  at 
1301  Constitution  Ave.,  NW.,  EPA  West. 
Suite  B-102,  Washington,  DC  20460. 
The  docket  number  for  this  ICR  is  OPA 
2003-0001.  The  docket  is  contained  in 
the  EPA  Docket  Center  and  is  available 
for  inspection  by  appointment  only, 
between  the  hours  of  8:30  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  You  may  make  an 
appointment  to  view  the  docket  by 
calling  202-566-0276.  You  may  copy  a 
maximum  of  100  pages  from  a 
regulatory  docket  at  no  cost.  If  the 
number  of  pages  exceeds  100.  however, 
we  will  charge  you  $0.15  for  each  page 
after  100.  The  docket  will  mail  copies  to 
you  if  you  are  outside  the  Washington, 
DC  metropolitan  area. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  "Nick"  Nichols,  (703)  603- 
9918,  Facsimile  Number  (703)  603- 
9116,  e-mail:  nichols.nick@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
manufacture,  sell,  dis^bute  and/or  use 
oil  spill  dispersants,  other  chemicals, 
and  other  spill  mitigating  devices  and 
substances  that  may  be  used  in  carrying 
out  the  NCP,  as  listed  in  40  CFR  300.900 
on  land  or  waters  of  the  United  States. 

Title:  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan. 
Subpart  J  (NCP)  (OMB  Control  No.  RIN 
2050-AE87;  EPA  ICR  No.1664.05), 
expiring  01/31/2004. 

Abstract:  Subpart  J  of  the  NCP  allows 
and  regulates  the  use  of  chemical  and 
biological  oil  spill  cleanup  and  control 
agents.  The  information  collected  is 
supplied  by  the  manufacturer  of  such 
products.  "This  information  and  data  are 
then  analyzed  by  EPA  to  determine  the 
appropriateness,  and  under  which 
category,  the  product  may  be  listed  on 
the  NCP  Product  Schedule.  This 
product  data  is  critical  for  EPA  to  obtain 
in  order  to  assure  that  effectiveness  and 
toxicity  data  for  these  products  is 
available  to  the  oil  spill  conmiunity  in 
order  to  use  them  legally  and 
effectively.  Responses  to  the  collection 
of  information  are  mandatory  if  EPA 
determines  that  the  products 
specifications  require  its  listing  imder 
subpart  J  (40  CFR  300.5  Definitions). 
However,  manufactiu-ers  volunteer  to 
have  their  product  analyzed.  The 
authority  to  review  and  use  a  product  is 
40  CFR  300.910.  Confidentiality  of  data, 
ingredients,  and  other  proprietary 
information  for  the  products  is 
maintained  by  EPA.  Manufacturers  may 
use  any  certified  lab  in  the  U.S.  to  test 
their  product's  effectiveness  and 


toxicity.  The  cost  of  such  tests  range 
fi-om  $1,200  to  $15,000  per  test.  The 
process  to  have  a  product  listed  takes  at 
least  30  days,  but  no  longer  than  60 
days,  depending  on  the  accuracy  and 
completeness  of  the  product 
information  package  provided  to  EPA  by 
the  manufacturer.  Due  to  the  technical 
and  graphical  data  required  to  be  listed, 
electronic  submissions  are  not  accepted. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to  * 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regiUations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  woidd  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed     ' 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  Estimated 
projected  cost  and  hour  burden  for 
listing  a  product  are  between  13.4  and 
40  hours  at  a  cost  ranging  from  under 
$3,500  to  $16,021  depending  on  the 
product  and  what  the  lab  charges  the 
manufactiner  to  test  the  product.  EPA 
estimates  that  an  average  of  14  product 
applications  are  submitted  each  year  at 
a  cost  of  $95,558  ($6,825  average)  to 
manufactiirers  and  $17,708  to  EPA. 
Additional  data  requirements  include 
changes  to  manufacturer's  address, 
name  of  product,  distributers,  product 
specifications,  and  any  other  changes  to 
the  product.  Changes  to  the  product's 
composition  may  require  further  testing 
and  data  submission  to  EPA.  Otherwise 
the  cost  to  supply  this  information  to 
EPA  is  a  one-time  cost.  EPA  does  not 
charge  any  fees  to  maintain  records  for 
a  product  nor  are  there  any  costs  to 
update  the  product's  file  other  than 
those  mentioned  above.  There  are  no 
required  capital,  start  up  cost  or  fees        ^ 
required  by  EPA  to  have  a  product 
listed. 
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Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  Ways  to  comply  with  any 
previously  applicable  instructions  and 
naquirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 


Dated:  June  27,  2003. 
Stephen  Heare, 

Acting  Director.  Office  of  Emergency 
Prevention,  Preparedness,  and  Response. 
(fR  Doc.  03-17103  Filed  7-3-03;  8:45  amj 

BILLJNGCOD6  6S60-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MB  Docket  No.  03-15,  RM  9832,  MM  Docket 
M08.  99-360, 00-167, 00-168;  DA  03-1292J 

RIN  3060-AH54 

Simulcasting  Requirements 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  temporary  waiver 
request. 


SUMMARY:  This  docimient  discusses 
three  requests  filed  with  the 
Commission  by  various  parties 
regarding  DTV  simulcasting 
requirements.  This  item  grants  a  6 
month  waiver  of  NCE  TV  stations  to 
give  them  more  time  to  comply  with  the 
requirements.  This  document  also 
denies  a  request  for  suspension  of  the 
increase  in  minimum  IDTV  operating 
hours.  These  actions  are  taken  in 
compliance  with  the  Commission's  DTV 
rules. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Matthews,  Media  Bureau  at  (202)  418- 
2154  or  via  Internet  at 
Kim.matthews@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This 
document  is  a  summary  of  the 
Commission's  Order,  MB  03-15;  DA  03- 
1292,  adopted  April  28,  2003  and 
released  April  29,  2003.  The  full  text  of 
this  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center.  Portals  n.  445  12th  Street,  SW., 


Room  CY-A257,  Washington.  DC  20554 
and  may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II.  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554.  telephone  (202) 863-2893. 
facsimile  (202)  863-2898.  or  via  e-mail 
quaJexint@aol.com  or  may  be  viewed 
via  Internet  at  http://www.fcc.gov/mb/. 

Synopsis  of  Order 

1.  The  Media  Bureau  has  received 
three  requests  related  to  the  DTV 
simulcast  requirements  in  §  73.624(f)  of 
our  ndes.  Noncommercial  educational 
television  stations  collectively  request  a 
temporary  suspension  of  the  DTV 
simulcasting  requirements  as  they  apply 
to  NCE  stations.  Paxson 
Conmiunications  Corporation 
("Paxson")  and  Milwaukee  Area 
Technical  College  ("MATC")  request 
temporary  waivers  of  §  73.624(f).  As 
discussed,  we  grant  NCE  stations  a  six- 
month  waiver  of  the  DTV  simulcast 
requirements.  We  also  grant  the  waiver 
request  of  MATC  and  deny  the  Paxson 
waiver  request. 

Background 

2.  Section  73.624(f)  of  the 
Commission's  ndes  requires  DTV 
licensees  to  simulcast  50%  of  the  video 
programming  of  their  analog  channel  on 
their  DTV  channel  by  April  1,  2003. 
"This  requirement  increases  to  a  75% 
simidcast  requirement  on  April  1.  2004, 
and  a  100%  requirement  on  April  1. 
2005.  The  simulcasting  requirement  was 
intended  to  ensiue  that  consumers  enjoy 
continuity  of  fi-ee  over-the-air  video 
programming  service  when  analog 
spectrum  is  reclaimed  at  the  end  of  the 
transition.  The  Commission  stated  that 
it  may  be  difficult  to  terminate  analog 
broadcast  service  if  broadcasters  show 
programs  on  their  analog  channels  that 
are  not  available  on  their  digital 
channels. 

3.  In  the  Memorandum  Opinion  and 
Order  on  Reconsideration  ("MO&O")  in 
the  1st  DTV  periodic  review.  MM  00-39 
(66  FR  65122.  December  18.  2001),  the 
Commission  allowed  stations  subject  to 
the  May  1.  2002,  or  May  1,  2003,  digital 
construction  deadlines  to  operate 
initially  at  a  reduced  schedule  by 
providing,  at  a  minimum,  a  digital 
signal  during  prime  time  hours, 
consistent  with  their  simulcast 
obligations.  The  minimum  operating 
hours  for  these  digital  stations 
effectively  increases  as  the  simulcast 
obligations  are  phased  in.  For  example, 
beginning  April  1.  2003,  a  DTV  station 
that  wai  required  to  be  on  the  air  by 
May  1.  2002.  must  provide  a  simulcast 
digital  signal  at  least  50%  of  the  time  it 
transmits  an  analog  signal  and.  Along 


:,    with  the  simidcasting  requirements,  the 
minimum  hours  requirements  step  up  to 
a  75%  requirement  in  April  2004,  and 
a  100%  requirement  in  April  2005. 
Stations  that  were  subject  to  the  earUer 
DTV  construction  deadlines  (top  four 
network  affiliates  in  the  top  thirty 
markets)  are  required  to  operate  their 
DTV  station  at  any  time  that  the  analog 
station  is  operating. 

4.  In  the  Notice  of  Proposed  Rule 
Making  ("NPflM")  initiating  Uie  2nd 
periodic  review  of  the  transition  to 
digital  television  (68  FR  7737,  February 
18,  2003).  the  Commission  sought 
comment  on  whether  it  should  retain, 
revise,  or  remove  the  simulcast 
requirement.  The  Commission  asked 
whether  broadcasters  have  a  market- 
based  incentive  to  simidcast  that  makes 
a  simulcast  requirement  unnecessary. 
"The  Commission  also  asked  whether  the 
simulcasting  requirement  is  causing 
broadcasters  to  forego  creative  uses  of 
digital  technology,  and  if  something  less 
than  the  ultimate  100%  simulcast 
requirement  would  be  sufficient  to 
protect  analog  viewers  while  allowing 
for  innovation  on  DTV  chaimels.  The 
Commission  also  sought  comment  on 
how  to  define  simulcasting,  and 
whether  the  current  dates  for  the  phase- 
in  of  simulcast  requirements  are 
appropriate. 

5.  NCE  Television  Stations.  Dow,  • 
Lohnes  &  Albertson,  Schwartz,  Woods  & 
Miller,  the  PubUc  Broadcasting  Service, 
and  the  Association  of  Public  Television 
Stations  (collectively  referred  to  herein 
as  "PBS,  et  al."),  on  behalf  of  NCE  TV 
licensees,  request  that  the  FCC 
temporarily  suspend  the  DTV 
simulcasting  requirements  as  they  apply 
to  NCE  stations  pending  FCC  action  on    " 
the  simulcasting  issues  in  the  2nd  DTV 
periodic  review  proceeding.  The 
emergency  request  states  that,  although 
many  NCE  DTV  stations  will  be  able  to 
transmit  a  digital  television  signal  by 
the  May  1,  2003.  construction  deadline, 
some  stations  do  not  yet  have  in  place 
necessary  studio  transmitter  links 
("STLs")  or  other  digital 
interconnection  facUitips  between  their 
studios  and  their  transmitters  to  permit 
them  to  receive  the  simulcast 
programming  feed  from  their  studios. 
According  to  PBS,  some  NCE  stations 
also  do  not  yet  have  the  encoding 
equipment  that  enables  the  station  to 
digitize  its  NTSC  programming  for  DTV 
broadcast. 

6.  We  recognize  that,  imlike 
commercial  licensees,  the  deadlines  to 
complete  construction  of  digital 
facilities  and  to  comply  with  the  50% 
simulcasting  requirement  for 
noncommercial  educational  licensees 
were  the  same.  PBS  states  that  many 
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NCE  stations  will  be  unable  to  both 
begin  digital  operations  and  comply 
with  our  ciurent  simulcasting 
obligations  by  May  1,  2003.  In  light  of 
the  burden  faced  by  NCE  stations  in 
complying  with  both  the  construction 
and  simulcasting  requirements 
simultaneously,  and  in  light  of  our 
pending  re-evaluation  of  oiu- 
simulcasting  requirements,  we  find  that 
good  cause  exists  to  grant  NCE  stations 
a  six-month  waiver  of  the  simulcast 
requirements  in  §  73.624(f).  Until 
November  1,  2003,  noncommercial 
educational  television  stations  will  not 
be  required  to  simulcast  on  their  digital 
channel  the  progranuning  that  is  aired 
on  their  analog  chaimel.  This  six-month 
waiver  of  our  simulcast  requirements 
will  give  NCE  stations  additional  time  to 
acquire  and  install  the  facilities 
necessary  to  meet  the  simulcast' 
requirement.  We  will  consider  granting 
special  relief  to  NCE  stations  in  certain 
circumstances,  such  as  those  presented 
here,  because  of  the  particular  financial 
difficulties  NCE  stations  face  and  the 
assistance  they  will  need  in  the 
transition  to  DTV.  Although  NCE     . 
stations  requested  a  waiver  until 
resolution  of  the  simulcasting  issues 
raised  in  the  2nd  DTV  Periodic  NPRM, 
we  do  not  believe  it  is  necessary  to  grant 
a  blanket  waiver  to  all  NCE  stations  for 
an  indefinite  period  of  time.  We  believe 
that  a  six-month  waiver  should  provide 
sufficient  time  for  those  NCE  stations 
that  do  not  already  have  simulcasting 
equipment  to  obtain  and  install  such 
equipment.  In  the  event  the  Commission 
has  not  yet  acted  on  the  simulcasting 
issues  raised  in  the  2nd  DTV  Periodic 
NPRM,  and  in  the  event  some  NCE 
stations  decide  to  request  a  waiver  for 
an  additional  period  of  time,  we  will 
cpnsider  those  requests  at  that  time  on 
their  individual  merit.  In  taking  this 
action  we  are  not  making  a  final  ruling 
on  the  matters  raised  for  comment  in  the 
2nd  DTV  Periodic  NPRM. 

7.  This  action  in  no  way  waives  the 
existing  rules  regarding  the  minimiun 
hours  of  operation  on  digital  channels. 
NCE  stations  must  air,  by  May  1,  2003, 
a  digital  signal  for  an  amount  of  time 
equivalent  to  at  least  50%  of  the  time 
they  provide  an  analog  signal.  In 
addition,  a  digital  video  program  signal 
must  be  aired  during  prime  time  hoiu's. 
The  minimum  digital  operating 
requirement  increases  to  75%  on  April 
1,  2004  (requiring  airing  of  a  digital 
signal  for  an  amoimt  of  time  equivalent 
to  at  least  75%  of  the  time  the  station 
airs  an  analog  signal),  and  to  100%  on 
April  1,  2005.  Stations,  both  commercial 
and  NCE,  that  have  been  granted  an 
extension  of  time  to  construct  their  DTV 


facilities  must  comply  with  the 
minimum  digital  operation 
requirements  in  effect  at  the  time  the 
station  commences  digital  operations. 

8.  MATC  Waiver  Request.  MATC. 
licensee  of  two  noncommercial 
educational  television  stations  in 
Milwaukee,  Wisconsin,  requests  a 
temporary  waiver  of  §  73.624(f),  for  an 
imspecified  period  of  time,  to  permit  it 
to  simulcast  the  analog  programming  of 
both  of  its  NCE  stations  on  one  of  its 
associated  digital  stations,  and  to  use 
the  other  digital  station  to  air  high 
definition  programming  full  time. 
MATC  states  that  it  has  been  operating 
WMVS-DT,  associated  with  WMVS, 
Chaimel  10,  since  early  2000,  and  that 
it  will  comply  with  the  simulcasting 
requirements  applicable  to  that  station. 
MATC  has  been  granted  an  extension  of 
time  to  complete  construction  of 
WMVT-DT,  associated  with  WMVT, 
Channel  36,  and  expects  that  station  to 
be  on  the  air  in  July  2003.  MATC  states 
that  the  waiver  it  seeks  will  be  needed 
only  at  the  point  that  WMVT-DT 
commences  operations. 

9.  MATC  notes  that,  because  it  plans, 
at  least  initially,  to  provide  its  simulcast 
service  on  WMVS-DT,  which  has  a 
larger  predicted  coverage  area  than 
WMVT-DT,  each  potential  DTV  viewer 
of  MATC's  stations  should  be  able  to 
receive  the  simulcast  programming  of 
both  stations.  MATC  argues  that  its  plan 
would  satisfy  the  piupose  behind  the 
simulcasting  requirement  and  allow 
MATC  to  investigate  the  feasibility  in 
the  market  of  an  all-HDTV  programming 
service.  MATC  also  argues  that  its  plan 
could  stimulate  the  sale  of  DTV  sets  in 
its  market,  thereby  furthering  the 
transition. 

10.  We  find  good  cause  to  grant 
MATC  a  waiver  of  the  simulcast 
requirements  in  §  73.624(f),  pending  the 
issuance  of  an  R&O  in  the  2nd  DTV 
periodic  review,  to  permit  it  to 
implement  the  plan  it  proposes  in  its 
waiver  request.  We  note  that,  under 
MATC's  proposal,  it  will  be  providing 
simulcast  digital  service  of  both  of  its 
analog  channels  to  its  commimity.  By 
temporarily  waiving  the  current  rules, 
we  are  permitting  MATC  to  experiment 
with  innovative  uses  of  its  other  digital 
channel  and  to  offer  additional  digital 
programming  to  the  community. 
Because  MATC  has  committed  to 
providing  simiJcasting,  in  the  manner 
proposed  in  it?  waiver  request,  allowing 
it  to  offer  additional  digital 
programming  to  the  community,  we 
believe  that  it  is  appropriate  to  grant 
MATC  a  longer  waiver  to  implement  its 
proposed  simulcasting  plan  than  the 
waiver  given  to  other  NCE  stations.  In 
the  2nd  DTV  periodic  review,  the 


Commission  will  consider,  among  other 
issues  related  to  the  simulcast 
requirement,  whether  the  ciurent 
simulcast  rules  should  be  amended  to 
facilitate  similar  and  other  innovative 
uses  of  digital  stations.  As  in  the  case  of 
the  temporary  simulcast  waiver  granted 
above  to  all  NCE  stations,  MATC  will  be 
required  to  comply  with  the  existing 
rules  regarding  minimum  hours  of 
operation  of  digital  channels. 

11.  Paxson  Waiver  Request.  Paxson, 
corporate  parent  of  the  licensees  of 
twenty-ei^t  commercial  DTV  stations, 
requests  a  one-year  waiver  of  §  73.624(f). 
and  in  particular  the  minimum 
operating  hours  requirements  currently 
pegged  to  the  §  73.624(f)  simulcasting 
requirements.  Paxson  notes  that 
regulatory  imcertainty  remains  in  two 
areas  central  to  broadcasters'  transition 
plaiming:  DTV  must-carry  and  DTV 
simulcasting  requirements.  Paxson 
argues  that,  without  cable  carriage, 
adherence  to  the  simulcast  requirement 
will  not  advance  the  DTV  transition  or 
improve  service  to  television  viewers, 
while  placing  undue  financial  and 
technical  burdens  on  Paxson's  DTV 
stations.  Paxson  notes  that  the  50% 
simulcast  requirement  that  became 
effective  April  1.  2003,  represents  a 
four-fold  increase  in  Paxson's  DTV 
stations'  operating  schedule,  with 
corresponding  increases  in  the  stations' 
operating  costs.  Paxson  argues  that  imtil 
broadcasters  obtain  carriage  of  their 
DTV  signals,  it  should  not  be  required 

to  expand  DTV  service  beyond  prime- 
time  as  most  viewers  will  not  be  able  to 
view  DTV  broadcasts  until  cable 
carriage  is  achieved.  Paxson  also  notes 
that  the  Commission  is  considering 
whether  to  alter  or  eliminate  the 
simulcasting  requirements. 

12.  We  do  not  believe  that  it  is 
appropriate  at  this  stage  in  the  transition 
to  reduce  or  eliminate  the  mandatory 
hours  of  operation  of  digital  stations. 
Increasing  the  operating  hours  of  digital 
stations  subject  to  the  May  1,  2002,  and 
May  1,  2003,  digital  construction 
deadlines  will  help  further  the 
transition  by  helping  to  drive  DTV  set 
penetration  and  encouraging  content 
producers  and  advertisers  to  invest  in 
DTV.  These  stations  have  been  on  notice 
since  the  November  2001  adoption  of 
the  phased-in  simulcast  requirements  in 
the  1st  DTV  Periodic  Review  MO&O 
that  their  DTV  operating  hours  must  be 
stepped-up  begiiming  on  April  1,  2003. 
We  also  do  not  believe  that  the  required, 
gradual  increase  in  the  hoiu^  of  digital 
programming  offered  to  viewers  on 
these  stations  needs  to  await  finalization 
of  the  Commission's  separate 
proceeding  regarding  mandatory 
carriage  of  analog  and  digital  signals 


during  the  transition.  It  is  neither 
appropriate  nor  necessary  to  waive  or 
reduce  the  minimum  operating  hours  of 
digital  broadcast  stations,  thereby 
slowing  the  transition,  pending  the 
outcome  of  that  proceeding.  Finally,  the 
Commission  did  not  contemplate 
altering  the  minimum  hours  of 
operation  of  DTV  stations  in  the  2nd 
DTV  Periodic  Review  NPRM;  therefore, 
the  pendancy  of  that  proceeding  does 
not  provide  grounds  for  deferring  the 
effective  date  of  the  increased  operating 
requirements. 

Ordering  Clauses 

13.  Pursuant  to  the  authority 
contained  in  47  CFR  1 .3  of  the 
Commission's  rules,  NCE  TV  stations 
are  granted  a  six-month  waiver  of  the 
simulcast  requirements  in  §  73.624(f)  of 
the  Commission's  rules,  until  November 
1,  2003,  as  described  herein. 

14.  The  Request  for  Temporary 
Waiver  of  DTV  Simulcasting 
Requirements  filed  by  Milwaukee  Area 
Technical  College  is  granted  to  the 
extent  described  herein. 

15.  The  Request  for  Temporary 
Waiver  of  §  73.624(f)  of  the 
Commission's  Rules,  filed  by  Paxson 
Communications  Corporation,  is  denied. 

16.  This  action  is  taken  pursuant  to 
authority  delegated  by  47  CFR  0.61(h) 
and  0.283  of  the  Conmiission's  rules. 
Federal  Communications  Commission. 
W.  Kenneth  Ferree, 

Chief,  Media  Bureau. 

(FR  Doc.  03-16626  Filed  7-3-03;  8:45  am] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  luider  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  FDIC  hereby  gives  notice 
that  it  plans  to  submit  to  the  Office  of 
Management  and  Budget  (OMB)  a 
request  for  OMB  review  and  approval  of 
the  following  information  collection 
systems  described  below. 

1.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 


Title:  Notices  Required  of  Government 
Securities  Dealers  or  Brokers  (Insured 
State  Noiunember  Banks). 

OMB  Number:  3064-0093. 

Form  Number:  G-FIN,  G-FINW,  G- 
FIN-4,  G-FIN-5. 

Annual  Burden 

Estimated  annual  number  of 
respondents:  180. 

Estimated  time  per- response:  1  hour. 
N  Total  annual  burden  hours:  180 
hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,2003. 

SUPPLEMENTARY  INFORMATKM:  The 
Govenunent  Securities  Act  of  1986 
requires  all  financial  institutions  acting 
as  government  securities  brokers  and 
dealers  to  notify  their  federal  regulatory 
agencies  of  their  broker-dealer  activities, 
imless  exempted  from  the  notice 
requirement  by  Treasury  Department 
regulation. 

2.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Foreign  Banks. 

OMB  Number:  3064-0114. 

Armual  Burden 

Estimated  arm  ual  n  umber  of 
respondents:  418. 

Estimated  timeper  response:  ranges 
from  V4  hour  to  120  hours. 

Total  annual  burden  hours:  4,398 
hours. 

Expiration  Date  of  OMB  Clearance: 
July  31.2003. 

SUPPLEMENTARY  INFORMATION:  The 

collection  of  information  consists  of  (a) 
applications  to  operate  as  a  noninsured 
state-licensed  branch  of  a  foreign  bank; 
(b)  applications  from  an  insured  state 
licensed  branch  of  a  foreign  l)ank  to 
conduct  activities  which  are  not 
permissible  for  a  federally-licensed 
branch;  (c)  internal  recordkeeping  by 
insiu^d  branches  of  foreign  banks;  and 
(d)  reporting  requirements  relating  to  an 
insured  branch's  pledge  of  assets  to  the 
FDIC. 

3.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Certification  of  Eligibility  Under 
the  Affordable  Housing  Program. 

OMB  Number:  3064-0116. 

Annual  Burden 

Estimated  armual  number  of 
respondents:  12. 

Estimated  time  per  response:  1  hour. 

Total  armual  burden  hours:  12  hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,2003. 

SUPPLEMENTARY  INFORMATION:  The 

collection  of  information  certifies 
income  eligibility  under  the  affordable 
housing  program.  This  certification 


assists  the  FDIC  in  determining  an 
individual's  eligibility  for  purchasing 
afforda"ble  housing  properties  from  the 
FDIC. 

4.  Type  of  Review:  Renewal  of  a 
currentiy  approved  collection. 

Title:  Mutual-to-Stock  Conversions  of 
State  Savings  Banks. 
OMB  Number:  3064-01 17. 

Armual  Burden 

Estimated  armual  number  of 
respondents:  10. 

Estimated  time  per  response:  50 
hours.  ^ 

Total  annual  burden  hours:  500 
hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,2003. 

SUPPLEMENTARY  INFORMATION:  12  CFR 
303.161  and  333.4  require  state  savings 
banks  that  are  not  members  of  the 
Federal  Reserve  System  to  file  with  the 
FDIC  a  notice  of  intent  to  convert  to 
stock  form  and  provide  copies  of 
documents  filed  with  State  and  Federal 
banking  and  or  securities  regulators  in 
connection  with  the  proposed 
conversion. 

5.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Notification  of  Changes  in 
Insured  Status. 
OMB  Number:  3064-0124. 

Armual  Burden 

Estimated  armual  number  of 
respondents:  943. 

Estimated  time  per  response:  V*  hour. 

Total  annual  burden  hours:  236 
hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,  2003. 

SUPPLEMENTARY  INFORMATION:  12  U.S.C. 
1818(q)  requires  an  insured  depository 
institution  to  provide  the  FDIC  with  a 
certification  when  it  partially  or 
completely  assumes  deposit  liabilities 
from  another  insiu^d  depository 
institution. 

6.  Type  of  Review:  Renewal  of  a 
currently  approved  collection. 

Title:  Applicant  Background 
Questionnaire. 

OMB  Number:  3064-0138. 

Form  Number:  2100/14. 

Annual  Burden 

Estimated  annual  number  of 
respondents:  10,000. 

Estimated  time  per  response:  3 
minutes. 

Total  annual  burden  hours:  500    • 
hours. 

Expiration  Date  of  OMB  Clearance: 
July  31,  2003. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
Applicant  Background  Questionnaire  is 
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completed  voluntarily  by  FDIC  job 
applicants  who  are  not  current  FDIC 
employees.  Responses  to  questions  on 
the  survey  provide  information  on 
gender,  age,  disability,  race/national 
origin,  and  to  the  applicant's  source  of 
vacancy  announcement  information. 
Data  is  used  by  the  Office  of  Diversity 
and  Economic  Opportunity  and  the 
Personnel  Services  Branch  to  evaluate 
the  effectiveness  of  various  recruitment 
methods  used  by  the  FDIC  to  ensure  that 
the  agency  meets  workforce  diversity 
objectives. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-4741,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

FDIC  Contact:  Tamara  R.  Manly,  (202) 
898-7453,  Legal  Division,  Room  MB 
3109,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

Comments:  Comments  on  these 
collections  of  information  are  welcome 
and  should  be  submitted  on  or  before 
[insert  date  30  days  after  date  of 
publication  in  the  Federal  Register]  to 
both  the  OMB  reviewer  and  the  FDIC 
contact  listed  above. 
ADDRESSES:  Information  about  this 
submission,  including  copies  of  the 
proposed  collections  of  information, 
may  be  obtained  by  calling  or  writing 
the  FDIC  contact  listed  above. 

Dated:  June  30.  2003. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 
(PR  Doc.  03-16950  Filed  7-3-03;  8:45  am] 

BHJJNG  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  die  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than  July  21, 
2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Lynn  Martin  Hoghaug,  Devils  Lake, 
North  Dakota;  to  acquire  voting  shares 
of  Ramsey  Financial  Corporation,  Devils 
Lake,  North  Dakota,  and  thereby 
indirectly  acquire  voting  shares  of  The 
Ramsey  National  Bank  and  Trust 
Company  of  Devils  Lake,  Devils  Lake, 
North  Dakota. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1.  Kurt  S.  and  Judith  Moylan, 
Barrigada  Heights,  Guam,  to  acquire 
additional  voting  shares  of  Citizens 
Bancorp,  Agana,  Guam,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Citizens  Security  Bank 
(Guam),  Inc.,  Agana,  Guam. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  30,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-17031  Filed  7-3-03;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Poltey  Directh/e  of  May  6, 
2003 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  May  6,  2003. i 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-nm  objectives,  the 
Committee  in  the  immediate  futiu^e 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  around  IV* 
percent. 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  on  May  6,  Z003,  which 
includes  the  domestic  policy  directive  issued  at  the 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


By  order  of  the  Federal  Open  Market 
Committee,  Jtme  30,  2003. 

Vincent  R.  Reinhart, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  03-17032  Field  7-3-03;  8:45  am] 
BILLING  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Meeting  of  the  President's 
Council  on  Bloethics  on  July  24-25, 
2003 

agency:  The  President's  Coimcil  on 
Bioethics,  HHS. 
ACTION:  Notice. 

■s 

SUMMARY:  The  President's  Coimcil  on 
Bioethics  will  hold  its  twelfth  meeting, 
at  which,  among  other  things,  it  will 
hear  and  discuss  presentations  on  "the 
research  imperative"  (Daniel  Callahan); 
the  ethics  of  stem  cell  research  (Paul 
Lauritzen);  recent  developments  in  stem 
cell  research  (Rudolph  Jaenisch,  David 
Prentice,  John  Gearhart);  and 
developments  in  stem  cell  research  law 
and  policy  (Lori  Andrews). 

Subjects  discussed  at  past  Coimcil 
meetings  (and  potentially  touched  on  at 
this  meeting)  include:  human  cloning, 
embryo  research,  lifespan-extension 
research,  organ  procurement  for 
transplantation,  and  extra-therapeutic 
powers  to  enhance  or  improve  human 
mood,  memory,  or  muscles.  The  Council 
may  also  discuss  issues  surrounding  the 
regulation  of  assisted  reproduction  and 
reproductive  genetics  (including  IVF, 
ICSI,  PGD;  sex  selection,  inheritable 
genetic  modification;  and  the 
patentability  of  human  genes,  tissues, 
and  organisms). 

DATES:  The  meeting  will  take  place 
Thursday,  July  24,  2003,  from  3  am  to 
5:15  pm  ET;  and  Friday,  July  25,  2003, 
from  8:30  am  to  12:30  pm  ET. 
ADDRESSES:  The  Ritz-Carlton,  1150  22nd 
Street,  NW.,  Washington,  DC  20037. 

Public  Comments:  The  meeting 
agenda  will  be  posted  at  http:// 
www.bioethics.gov.  Members  of  the 
public  may  comment,  either  in  person 
or  in  writing.  A  period  of  time  will  be 
set  aside  during  the  meeting  to  receive 
comments  from  the  public,  beginning  at 
11:30  am,  on  Friday,  July  25.  Comments 
will  be  limited  to  no  more  than  five 
minutes  per  speaker  or  organization. 
Please  inform  Ms.  Diane  Gianelli, 
Director  of  Communications,  in  advance 
of  your  intention  to  make  a  public 
statement,  and  please  give  her  your 
name,  affiliation,  and  a  brief  description 
of  the  topic  or  nature  of  your  comments. 
To  submit  a  written  statement,  mail  or 


e-mail  it  to  Ms.  Gianelli  at  one  of  the 
addresses  given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Diane  Gianelli,  Director  of 
Communications,  The  President's 
Council  on  Bioethics,  Suite  700, 1801 
Pennsylvania  Avenue,  Washington,  DC 
20006.  Telephone:  202/296-4669.  E- 
mail:  info@bioethics..gov.  Web  site: 
http://www.bioethics.gov. 

Dated:  June  30,  2003.     • 
Dean  Clancy, 

Executive  Director,  The  President's  Council 
on  Bioethics. 

[FR  Doc.  03-17057  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Health  Care  Policy  and  Research 
Special  Emphasis  Panel  (SEP);  Notice 
of  Meeting 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C,  appendix  2),  announcement  is 
made  of  a  Health  Care  Policy  and 
Research  Special  Emphasis  Panel  (SEP) 
meeting. 

The  Health  Care  Policy  and  Research 
Special  Emphasis  Panel  is  a  group  of 
experts  in  fields  related  to  health  care 
research  who  are  invited  by  the  Agency 
for  Healthcare  Research  and  Quality 
(AHRQ),  and  agree  to  be  available,  to 
conduct  on  an  as  needed  basis, 
scientific  reviews  of  applications  for 
AHRQ  support.  Individual  members  of 
the  Panel  do  riot  attend  regularly- 
scheduled  meetings  and  do  not  serve  for 
fixed  terms  or  long  periods  of  time. 
Rather,  they  are  asked  to  participate  in 
particular  review  meetings  which 
require  their  type  of  expertise. 

Substantial  segments  of  the  upcoming 
SEP  meeting  listed  below  will  be  closed 
to  the  public  in  accordance  with  the 
Fedwal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  appendix  2 
and  5  U.S.C.  552b(c)(6).  Grant 
applications  for  Minority  Research 
Infrastructiue  Support  Program  (R24) 
Awards  are  to  be  reviewed  and 
discussed  at  this  meeting.  These 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 


disclosure  under  the  above-cited 
statutes. 

SEP  Meeting  on;  AHRQ  Minority  Research 
Infrastructure  Support  Program  (R24) 
Awards. 

Date:  July  11,  2003  (open  on  July  11  from 
8  a.m.  to  8:10  a.m.  and  closed  for  the 
remainder  of  the  meeting). 

Place:  Quality  Suites  &  Conference  Center, 
3  Research  Court,  Rockviile.  MD  20850. 

Contact  Person:  Anyone  wishing  to  obtain 
a  roster  of  members,  agenda  or  minutes  of  the 
nonconfidential  portions  of  this  meeting 
should  contact  Mrs.  Bonnie  Campbell, 
Committee  Management  Officer,  Office  of 
Research  Review,  Education  and  Policy, 
AHRQ,  540  Gaither  Road,  Room  2038. 
Rockviile,  Maryland  20850,  Telephone  (301) 
427-1554. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

This  notice  is  being  published  less  than  15 
days  to  the  July  11  meeting,  due  to  the  time 
constraints  of  reviews  and  funding  cycles. 

Dated:  June  27.  2003. 
Carolyn  M.  Clancy, 

Director. 

(FR  Doc.  03-17045  Filed  7-3-03;  8:45  am] 

BILLING  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03^7] 

Proposed  Data  Collections  SutNnitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (GDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnunents,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 


collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  CUfton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  2004  Lesbian/Gay/ 
Bisexual/Transgender  (LGBT)  Adult 
Tobacco  Survey  (ATS)— New— National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

The  purpose  of  this  project  is  to  test 
and  pilot  a  culturally  appropriate  Adult 
Tobacco  Survey  questionnaire  for  the 
lesbian/gay/bisexual/transgender 
(LGBT)  population.  This  questionnaire 
will  expand  data  and  existing 
knowledge  of  tobacco  use  among  LGBTs 
in  order  to  benefit  tobacco  use  and 
prevention  siuveillance  at  a  state,  local, 
and/or  regional  level.  The  questions  will 
help  to  narrow  existing  gaps  in 
knowledge  of  tobacco  use  among  LGBTs 
and  inform  development  of  LGBT- 
specific  interventions. 

Numerous  factors  suggest  that  LGBT 
individuals  may  be  at  risk  for  high 
smoking  prevalence.  These  factors 
include  economic  and  social 
marginalization,  homophobia, 
discrimination,  the  high  prevalence  of 
smoking  in  historically  important  LGBT 
social  settings  such  as  bars,  and 
behaviors  associated  with  smoking, 
such  as  alcohol  and  drug^abuse. 
Additionally,  since  the  1980s,  the 
tobacco  industry  has  targeted  the  LGBT 
population.  A  recent  review  of  the 
literature  estimated  smoking  rates  to 
range  from  25  percent  to  50  percent 
among  gays,  lesbians,  and  bisexuals 
compared  to  28  percent  nationally  for 
adults  overall  during  comparable 
periods.  No  articles  addressing  tobacco 
use  by  transgender  individuals  were 
found. 

In  an  effort  to  better  imderstand  the 
effects  of  smoking  among  LGBTs,  CDC 
will  utilize  a  culturally  appropriate 
questionnaire  for  pilot  implementation 
in  the  LGBT  population.  The  survey 
will  be  conducted  with  750  lesbian,  750 
gay,  750  bisexual,  and  750  transgender 
individuals,  for  a  total  of  three-thousand 
participants.  There  is  no  cost  to  the 
respondents. 
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Respondents 


Lesbian  

Gay  

Bisexual  

Transgender 

Total 


Number  of 
respondents 


750 
750 
750 
750 


Number  of  re- 
sponses/ 
respondent 


Avg.  burdefV 
response 
(in  hrs.) 


45/60 
45/60 
45/60 
45/60 


Total  burden 
(in  hrs.) 


562.5 
562.5 
562.5 
562.5 


2.250 


Dated:  June  30,  2003. 

Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17012  Filed  7-3-03;  8:45  am] 
BNJJNG  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-03-86] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliiuice  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportiuiity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  coUection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  coUection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Coimor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Roafl, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  2004  Latino  Adult 
Tobacco  Survey  (ATS) — New — National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

The  piupose  of  this  project  is  to  test 
and  pilot  a  cultiually  appropriate  Adult 
Tobacco  Survey  questioimaire  for 
Latinos,  specifically  Puerto  Ricans, 
Mexican- Americans,  and  Cubans.  This 
questionnaire  will  expand  data  and 
existing  knowledge  of  tobacco  use 
among  Latinos  in  order  to  benefit 
tobacco  use  and  prevention  siuveillance 
at  a  state,  local,  and/or  regional  level. 
The  questions  will  help  to  narrow 


existing  gaps  in  knowledge  of  tobacco 
use  among  Latinos  and  inform 
development  of  Latino-specific 
interventions. 

The  Latino  population  is  fast  growing 
in  the  United  States.  It  is  expected  that 
the  niunber  of  Latinos  living  in  the  U.S. 
will  increase  from  35.3  million  in  the 
year  2000  to  98.2  million  in  the  year 
2050,  almost  3  times  the  current 
population.  A  large  growth  in  Latino 
populations,  especially  in  non- 
traditional  states,  will  have  important 
implications  in  terms  of  tobacco  control 
in  the  years  to  come.  CDC  is  conducting 
a  survey  project  that  includes:, 

(1)  Developing  a  culturally 
appropriate  Adult  Tobacco  Survey 
questionnaire  for  Latinos 

(2)  Piloting  the  final  instrument  in 
approximately  five  Latino  commimities 

In  an  effort  to  better  understand  the 
effects  of  smoking  in  Latino 
populations,  CDC  will  utilize  a 
cultiually  appropriate  questionnaire  for 
pilot  implementation  in  approximately 
five  Latino  communities.  The  location 
of  these  commimities  is  currently 
imdecided.  Within  each  community,  the 
survey  will  be  conducted  with  six- 
hundred  participants,  for  a  total  of 
three-thousand  participants.  The  survey 
will  be  conducted  in  both  English  and 
Spanish.  There  is  no  cost  to  the 
respondents. 


Respondents 


Participants  Community  1 
Participants  Community  2 
Participants  Community  3 
Participants  Community  4 
Participants  Community  5 

Total  


No.  of 
respondents 


600 
600 
600 
600 
600 


No.  of  re- 
sponses/ 
respondent 


Avg.  bur- 
den/re- 
sponse (in 
hrs.) 


45/60 
45/60 
45/60 
45/60 
45/60 


Total  burden 
(in  firs.) 


450 
450 
450 
450 
450 


2.250 


Dated:  June  30,  2003. 

Thomas  A.  Baitenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17013  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[600ay-03-85] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opfMJrtunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  inJFonnation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accxu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
.  on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road. 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  2003  Tribal  Adult 
Tobacco  Survey  (ATS)— New— National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

The  purpose  of  this  project  is  to  test 
and  pilot  a  culturally  appropriate  Adult 
Tobacco  Survey  questionnaire  for 
American  Indians  and  Alaska  Natives. 
This  questionnaire  will  expand  data  and 
existing  knowledge  of  tobacco  use 
among  American  Indians  and  Alaska 
Natives  in  order  to  benefit  tobacco  \ise 
and  prevention  surveillance  at  a  tribal, 
state,  and/or  regional  level.  The 
questions  will  help  to  narrow  existing 
gaps  in  knowledge  of  tobacco  use  among 
different  tribes  and  inform  development 
of  tribal-specific  interventions. 

Current  smoking  prevalence  among 
American  Indians  and  Alaska  Natives 
(36.0  percent)  is  highest  compared  to  all 
other  racial/ethnic  groups  (2000  NHIS). 
While  national  and  regional  data  exist 
for  American  Indians  and  Alaska 
Natives,  tribal  level  data  is  extremely 


limited.  Currently,  there  are  ovw  500 
sovereign  tribal  nations  in  the  U.S.  In 
order  to  better  imderstand  tobacco  use 
among  American  Indians  and  Alaska 
Natives,  CDC  is  conducting  a  survey 
project  that  includes: 

(1)  Developing  a  cultvirally 
appropriate  Adult  Tobacco  Survey 
questionnaire  for  tribes. 

(2)  Piloting  the  fiual  instrument  in 
approximately  30  tribes  represented  by 
six  of  seven  Tribal  Support  Centers 
(TSCs). 

In  an  effort  to  better  imderstand  the 
effects  of  smoking  in  American  Indian 
and  Alaska  Native  populations,  the 
Support  Centers  for  Tobacco  Programs 
(SCTP)  will  utilize  a  cultiually 
appropriate  questionnaire  for  pilot 
implementation  in  six  different  tribal 
centers.  The  centers  are  located  in 
Alaska,  California,  Oklahoma,  Michigan.' 
along  with  two  tribal  centers  located  in 
the  upper  Midwest  and  Northwest.  In 
total,  the  SCTPs  will  collect 
approximately  2,400-2.800  completed 
surveys  (the  nimiber  varying  by  Center 
respective  to  the  size  of  each  tribe,  18 
years  of  age  and  older),  which  will  be 
representative  of  distinct  tribal 
communities  conducting  the  survey. 
The  SCTP  will  be  responsible  for 
obtaining  the  completed  surveys. 
Trained  individuals  from  each  of  the 
respective  communities  and/or  support 
centers  will  conduct  interviews.  Most 
interviews  will  be  conducted  face-to- 
face,  with  a  small  proportion  conducted 
by  telephone.  There  is  no  cost  to 
respondents. 


Respondents 


Pilot  Survey:  Tribal  members  18  years  of  age  and  older 


Total 


No.  of 
respondents 


2.800 


No.  of  re- 
sponses/ 
respondent 


1 


Avg.  bur- 
den/re- 
sponse (in 
hrs.) 


45/60 


Total  bur- 
den (in  hrs.) 


2,100 


2,100 


Dated:  June  30,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  03-17014  Filed  7-3-03;  8:45  am] 

MLUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
EmpiuMis  Panel:  Public  hlealtii 
L^lioratory  Biomonltoring 
Implementation  Program,  Program 
Announcement  j|i03034 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 


Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Public  Health  Laboratory 
Biomonitoring  Implementation  Program, 
Program  Annoimcement  #03034. 

Times  and  Dates:  8:30  a.m.-9:15  a.m.,  July 
28,  2003  (Open),  9:15  a.m.-4:30  p.m.,  July  28, 
2003  (Closed). 

Place:  J.W.  Marriott,  3300  Lenox  Road,  NE., 
AtJanU.  GA  30326,  Telephone  404.262.3344. 

Status;  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  Section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
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evaluation  of  applications  received  in 
response  to  Program  Announcement  #03034. 

For  Further  Information  Contact:  Drue 
Barrett,  Ph.D..  Deputy  Associate  Director  for 
Science,  National  Center  for  Environmontal 
Health,  CDC,  4770  Buford  Highway,  MS-F29, 
Atlanta,  GA  30341.  Telephone  770.488.7653. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  26.  2003. 
John  C.  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  03-17017  Filed  7-3-03;  8:45  am] 

BIUJNG  COOC  4163-1fr-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-O209] 

Guidance  for  Industry  and  FDA  Staff 
on  Class  II  Special  Controls  Guidance 
Document;  Breath  Nitric  Oxide  Test 
System;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  the  guidance  entitled 
"Class  n  Special  Controls  Guidance 
Doctunent:  Breath  Nitric  Oxide  Test 
System."  This  guidance  describes  a 
means  by  which  the  breath  nitric  oxide 
test  system  may  comply  with  the 
requirement  of  special  controls  for  class 
n  devices.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
final  rule  to  classify  the  breath  nitric 
oxide  test  system  into  class  II  (special 
controls).  This  guidance  is  effective 
immediately  as  the  special  control  for 
the  breath  nitric  oxide  test  system,  but 
it  remains  subject  to  comment  in 
accordance  with  the  agency's  good 
guidance  practices  (GGPs). 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Breath  Nitric  Oxide  Test  System"  to  the 
Division  of  Small  Manufacturers, 
International,  and  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 


Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 

Submit  written  comments  concerning 
this  guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  information  on  electronic  access  to 
the  guidance. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Cooper,  Center  for  Devices  and 
Radiological  Health  (HFZ^40),  Food 
and  Drug  Administration,  2098  Gaither 
Rd.,  Rockville,  MD  20850,  301-594- 
1243. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  final  rule 
classifying  the  breath  nitric  oxide  test 
system  into  class  D  (special  controls) 
under  section  513(f)(2)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c(f)(2)).  This  guidance 
document  will  serve  as  the  special 
control  for  the  breath  nitric  oxide  test 
system  device.  Section  513(f)(2)  of  the 
act  provides  that  any  person  who 
submits  a  premarket  notification  under 
section  510(k)  of  the  act  (21  U.S.C. 
360(k))  for  a  device  that  has  not 
previously  been  classified  may,  within 
30  days  after  receiving  an  order 
classifying  the  device  in  class  III  under 
section  513(f)(1)  of  the  act,  request  FDA 
to  classify  the  device  under  the  criteria 
set  forth  in  section  513(a)(1)  of  the  act. 
FDA  shall,  within  60  days  of  receiving 
such  a  request,  classify  the  device  by 
written  order.  This  classification  shall 
be  the  initial  classification  of  the  device. 
Within  30  days  after  the  issuance  of  an 
order  classifying  the  device,  FDA  must 
publish  a  notice  in  the  Federal  Register 
announcing  such  classification.  Because 
of  the  timefi-ames  established  by  section 
513(f)(2)  of  the  act,  FDA  has 
determined,  under  §  10.115(g)(2)  (21 
CFR  10.115(g)(2)),  that  it  is  not  feasible 
to  allow  for  public  participation  before 
issuing  this  guidance  as  a  final  guidance 
document.  Therefore,  FDA  is  issuing 
this  guidance  document  as  a  level  1 
guidance  document  that  is  immediately 
in  effect.  FDA  will  consider  any 
comments  that  are  received  in  response 
to  this  notice  to  determine  whether  to 
amend  the  guidance  document. 


n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  GGPs  regulation 
(§  10.115).  The  guidance  represents  the 
agency's  current  thinking  on  the  breath 
nitric  oxide  test  system.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

m.  Paperwork  Reduction  Act  of  1995 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA)  (44 
use  3501-3520).  The  collections  of 
information  addressed  in  the  guidance 
document  have  been  approved  by  OMB 
in  accordance  with  the  PRA  under  the 
regulations  governing  premarket 
notification  submissions  (21  CFR  part 
807,  subpart  E,  OMB  control  number 
0910-0120).  The  labeling  provisions 
addressed  in  the  guidance  have  been 
approved  by  OMB  under  the  PRA  imder 
OMB  control  number  0910-0485. 

IV.  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  written  or 
electronic  comments  regarding  the 
guidance  document.  Submit  a  single 
copy  of  electronic  comments  or  two 
paper  copies  of  any  mailed  comments, 
except  that  individuals  may  submit  one 
paper  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

V.  Electronic  Access 

To  receive  "Class  II  Special  Controls 
Guidance  Document:  Breath  Nitric 
Oxide  Test  System"  by  fax,  call  the 
CDRH  Facts-On-Demand  system  at  800- 
899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt, 
press  1  to  order  a  document.  Enter  the 
document  number  (1211)  followed  by 
the  pound  sign  (#).  Follow  the 
remaining  voice  prompts  to  complete 
your  request. 

Persons  interested  in  obtaining  a 
paper  copy  of  the  guidance  may  also  do 
so  by  using  the  Internet.  CDRH 
maintains  an  entry  on  the  Internet  for 
easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  Internet  access.  Updated  on  a 


regular  basis,  the  CDRH  home  page 
includes  device  safety  alerts.  Federal 
Register  reprints,  information  on 
premarket  submissions  (including  lists 
of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  ODRH  web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH 
guidance  documents  is  available  at 
http :  //www.  fda  .go  v/cdrh/ 
guidance.html.  Guidance  dociunents  are 
also  available  on  the  Division  of  Dockets 
Management  Internet  site  at  http:// 
www.fda.gov/ohrms/dockets. 

pated:  June  23,  2003. 
Liiida  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiologica]  Health. 

[FRDoc.  03-16954  Filed  7-3-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Sutimission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 


Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Proiect:  HRSA  Grantee 
Telecommunicatioiis  and  Telehealth 
Inventory  and  Dataliase — New 

The  Health  Resources  and  Services 
Administration's  (HRSA)  mission  is  to 
improve  and  expand  access  to  quality 
health  care  for  all.  Through  its  grant 
program,  HRSA  provides  funds  to 
ensure  the  availability  of  quality  health 
care  to  low  income,  uninsured,  isolated, 
vulnerable  and  special  needs 
populations. 

Within  HRSA,  the  Office  for  the 
Advancement  of  Telehealth  (OAT) 
increases  access  to  quality  health  care 
services  for  the  underserved  by 
promoting  the  use  of  advanced 
telecommunications  and  information 
technologies  by  health  care  providers 
across  America.  HRSA  is  a  leading 
national  supporter  and  developer  of 
telehealth,  which  is  the  use  of  electronic 
information  and  telecommimications 
technologies  for  a  wide  variety  of 
health-related  activities.  These  include 
long-distance  clinical  care,  patient  and 
professional  education,  and  health 
administration. 


HRSA  provides  grant  funding  to  over 
8000  recipients  to  improve  healthcare 
delivery  in  the  United  States.  Those 
offices  and  programs  increasingly 
depend  on  the  emerging  technologies 
and  telecommunications  systems  to 
deliver  healthcare,  yet  no  data  is 
available  on  grant  recipients'  access  to 
or  utilization  of  those  technologies.  The 
proposed  inventory  will  serve  as  a 
model  for  collecting  this  type  of 
information  across  a  disparate  group  of 
projects  nationally  and  if  successful  will 
be  ultimately  integrated  into  HRSA's 
overall  data  system. 

All  grantees  will  be  asked  to  address 
access  to  telehealth  technologits  at  their 
respective  institutions.  Telehealth 
activities  include  the  practice  of 
telemedicine,  delivery  of  distance 
education,  health  informatics, 
healthcare  staff  supervision  firom  remote 
sites,  and  the  provision  of  consumer 
health  information  using 
telecommunications  technologies. 
Additionally,  grantees  will  be  asked  to 
provide  information  on  their  network 
members  or  satellite  site.  For  those 
grantees  practicing  telemedicine,  the 
survey  will  include  a  section  on 
diagnostic  tools  and  clinical 
capabilities. 

The  survey  v«ll  be  delivered  via  the 
world  wide  web;  hard  copy  will  be 
made  available  for  those  grantees  with 
no  Internet  access.  Substantive 
questions  may  be  systematically 
included  in  the  grantees'  progress 
reporting. 
Estimated  burden  hoiu*s: 


Task 


Inventory  assessment  tool — Grant  support  

Inventory  assessment  tool — No  grant  support 


Total 


Numtwr  of 
respondents 


100 
7,900 


8,000 


Number  of 
responses 

per 
respondent 


Total  Num- 

t«r  of 
responses 


100 
7,900 


8,000 


Hours  per 
response 


.5 
.17 


Total  bur- 
den hours 


50 
1,343 


1,393 


Written  conunents  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Eydt,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  Fax  Number  202-395-6974. 

E|ated:  Jtme  27,  2003. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[PR  Doc.  03-16955  Filed  7-3-03;  8:45  am] 

BILIJNG  CODE  416&-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  histitutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  ovraed  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 


federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
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be  required  to  receive  copies  of  the 
patent  applications. 

Computer  Based  Model  for  the 
Identification  and  Characterization  of 
Noncompetitive  Inhibitors  of  the 
Nicotinic  Acetylcholine  Receptors  and 
Related  Ligand  Gated  Ion  Channels 

I.  W.  Wainer  (NIA),  K.  Jozwiak  (NIA).  S. 

Ravichandran  (SAIC-Frederick),  and  J. 

R.  Collins  (SAIC-Frederick) 
DHHS  Reference  No.  E-1 58-2003/0 

filed  11  Apr  2003 
Licensing  Contact:  Cristina 

Thalhammer-Reyero;  301/435-4507; 

thalhamc@mail.nih.gov. 

NIH  announces  a  method  for  the  rapid 
determination  and  characterization  of 
noncompetitive  inhibitors  for  nicotinic 
acetylcholine  receptors  (oAChR)  and 
other  ligand  gated  ion  channels,  to  be 
used  in  drug  discovery  and 
development.  Furthermore,  inhibitors 
for  AChRs  are  described,  which  form  a 
large  and  chemically  heterogeneous 
group  of  compounds  that  block  the 
receptor.  Inhibitors  of  AChRs  affect  a 
large  variety  of  physiological  processes 
and  many  are  used  for  therapeutic 
purposes  in  different  areas. 

Classical  methods  for  the 
identification-and  characterization  of 
noncompetitive  inhibitors  are  time 
consimiing  and  not  effective  in  rapid 
screening  of  chemical  libraries  for 
potential  new  drug  candidates,  nor  can 
they  be  routinely  used  in  the  new  drug 
development  process.  This  invention 
describes  the  first  computer-based 
model  of  the  inner  lumen  of  a  ligand 
gated  ion  channel,  as  well  as  unique, 
previously  unidentified  and  imexpected 
binding  pockets.  This  method  allows  for 
computer  simulated  structures  of  the 
members  of  chemical  libraries  to  be 
interacted  with  the  computer-based 
model  of  the  ligand  gated  channel  and 
the  simulation  used  to  predict  and 
describe  the  pharmacological 
importance  of  the  interaction,  and  to 
screen  for  imexpected  interactions  and 
toxicities  of  a  drug  candidate  due  to  off- 
target  interactions. 

Ligand  gated  ion  channels  are 
currently  one  of  the  largest  targets  for 
drug  discovery  in  the  pharmaceutical 
industry.  The  Ligand  Gated  Ion  Channel 
superfamily  is  separated  into  the 
nicotinic  receptor  superfamily 
(musciilar  and  neiutmal  nicotinic, 
GABA-A  and  C,  glycine  and  5-HT3 
receptors),  the  excitatory  amino  acid 
superfamily  (glutamate,  aspartate  and 
kainate  receptors)  and  the  ATP 
purinergic  ligand  gated  ion  channels. 
These  families  only  differ  in  the  nimiber 
of  transmembrane  domains  found  in 
each  subimit.    « 


This  work  is  partially  described  in 
Jozwiak  et  al.,  "Displacement  and  non- 
linear chromatographic  techniques  in 
the  investigation  of  the  interaction  of 
noncompetitive  inhibitors  with  an 
immobilized  a3P4  nicotinic 
acetylcholine  receptor  liquid 
chromatographic  stationary  phase," 
Anal.  Chem.  74:4618-4624,  2002. 

HeadWave  Clinical  Coil  Designed  for 
Magnetic  Resonance  Elastography 

David  Moore  and  Seth  Goldstein 

(NINDS) 
DHHS  Reference  No.  E-041-2003/0 

filed  27  Mar  2003 
Licensing  Contact:  Michael  Shmilovich; 

301/435-5019; 

shmilovm@mail.nih.gov. 

The  invention  is  a  novel  device  for 
measuring  the  elasticity  of  cranially 
encased  tissue.  The  device  is  a  vibrator 
coil  for  use  in  magnetic  resonance 
elastography  (MRE).  The  vibrator  coil  is 
applied  to  the  skull  of  a  human  patient 
using  a  transcranial  Doppler  monitoring 
harness  and  applies  mechanical  and 
acoustic  waves  through  the  skull.  The 
propagation  of  the  acoustic  wave 
through  brain  tissue,  coupled  to  phase 
alteration  of  voxel  isochromats  in  the 
presence  of  applied  motion  encoding 
magnetic  field  gradients  permits  the 
measuring  of  intracranial  tissue 
elasticity. 

HTLV-1  p30"  and  pl2'  Proteins  as 
Therapeutic  Targets  in  HTLV-1 
Infected  Individuals 

Genoveffa  Franchini  and  Christophe 

Nicot  (NCI) 
DHHS  Reference  No.  E-1 73-2001/0 

filed  19  Aug  2002 
Licensing  Contact:  Sally  Hu;  301/435- 

5606;  e-mail:  hus@mail.nih.gov. 

The  invention  provides  methods  that 
use  the  HTLV-1  protein  p30>'  for 
identification  of  new  drugs  able  to 
contain  expansion  of  HTLV-1  virus 
infected  cells  and  methods  of  using  the 
identified  compoimds  for  treating 
patients  with  retroviral  infection.  The 
present  invention  is  based  upon 
discovery  that  viral  proteins  p30"  and 
pl2'  are  likely  essential  for  the  survival 
of  HTLV-1  infected  cells.  Working  in 
concert  these  proteins  allow  the 
replication  of  the  infected  cells  while 
avoiding  immune  recognition  of  the 
host.  The  data  indicate  that  both  p30" 
and  pi 2'  can  be  employed  as 
therapeutic  targets  in  containing 
replication  of  HTLV-1  infected  cells, 
which  in  turn  will  decrease  an  HTLV- 
1  infected  patient's  chance* of 
developing  manifestations  associated 
with  HTLV-1  infection,  e.g.,  adult  T-cell 
leukemia/lymphoma  and  tropical 


spastic  paraperesis/HTLV-l  associated 
myelopathy. 

Methods  and  Compositions  for 
Inhibiting  HTV-Coreceptor  Interactions 

Oleg  Chertov  (NCI),  Joost  J.  Oppenheim 

(NCI),  Xin  Chen  (NCI),  Connor 
McGrath(NCI),  Raymond  C.  Sowder  n 

(NCI),  Jacek  Lubkowski  (NCI), 

Michele  Wetzel  (EM),  and  Thomas  J. 

Rogers  (EM) 
DHHS  Reference  No.  E-1 90-2000/0 

filed  15  Feb  2001;  PCT/US02/05063 

filed  15  Feb  2002 
Licensing  Contact:  Sally  Hu;  301/435- 

5606;  e-mail:  hus@od.nih.gov. 

This  invention  provides  peptides  that 
might  be  potent  inhibitors  of  HIV 
replication,  in  both  macrophages  and  T 
lymphocytes.  Specifically,  the  inventors 
have  identified  peptides,  from  the  HTV- 
1  gpl20  envelope  protein,  that  share 
structural  similarities  with  chemokines 
and  are  shown  to  block  "docking" 
interactions  between  the  HFV-l 
envelope  protein  gpl20  and  chemokine 
receptors  that  function  as  "coreceptors" 
for  HFV  entry  on  the  surface  of  target 
cells  (macrophages  and  T  lymphocytes). 
The  inventors  synthesized  two  peptides 
(designated  15K  and  15D)  based  on  this 
information  and  showed  that  both  were 
effective  in  competing  with  chemokines 
for  binding  to  CCR5-  and  CXCR4- 
expressing  cells.  These  peptides 
efficiently  inhibited  infection  of  human 
monocyte  derived  macrophages  and 
peripheral  blood  mononuclear  cells  by 
different  strains  of  HIV".  The  synthesized 
peptides  also  inhibited  monocyte 
chemotaxis  stimulated  by  the 
chemokine  RANTES.  Thus,  these 
peptides  and  other  molecules  based  on 
their  structure  can  be  potentially  used 
as  inhibitors  of  HIV.  Moreover,  these 
peptides  could  also  have  anti- 
inflammatory and  anti-tiunor  activity. 
Further,  it  has  been  determined  that 
these  peptides  are  multi-tropic  in  their 
effects  (blocking  HIV  interactions  with 
multiple  co-receptors)  for  blocking  both 
T  cell  tropic  (lymphotropic)  and 
macrophage  tropic  (m-tropic)  HIV 
strains. 

3-D  Video  Image-Based  Microscopic 
Precision  Robotic  Targeting 

Jef&^y  C.  Smith  (NINDS),  James  W. 

Nash  (EM) 
DHHS  Reference  No.  E-1 62-2000/0 

filed  22  Dec  2000 
Licensing  Contact:  Michel  Shmilovich; 

301/435-5019; 

shmilovm@maiLnih.gov. 

The  invention  is  a  robotic  software 
and  hardware  system  that  allows  a 
microscopic  object  such  as  a  living 
biological  cell  to  be  targeted  in  3-D 


optical  space  for  micromanipulation  or 
probing  [e.g.,  drug  testing,  transgenic 
manipulation,  nucleation/anucleation). 
The  software  permits  the  selection  of  an 
object  for  targeting  by  a  point  and  click 
operation  with  a  computer  mouse,  and 
performs  the  transforms  between  video 
pixel  space,  optical  space  and  micro- 
manipulator mechanical  coordinate 
space  to  translate  the  point  and  click 
operation  into  the  precision  targeting 
movements  of  the  micro-positioner.  The 
object  is  viewed  in  real  time  through  a 
microscope  system  via  a  video  output 
camera  and  displayed  on  a  computer 
terminal. 

Applications  include  a  variety  of 
biological  laboratory  precision  tools 
such  as  positioning  of  microelectrodes 
for  electrophysiological  recording  from 
living  cells,  micro-injection  and  micro- 
manipulation of  cells  and  micro- 
delivery  of  pharmacological  agents  to 
cells  for  drug  testing  and  diagnostics.  . 

The  invention  may  also  find 
application  in  microelectronics 
fabrication. 

Dated:  June  27,  2003. 

Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology     * 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes  of 
Health. 

[FR  Doc.  03-17077  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 


i 


lotice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  July  2, 
2003,  10  a.m.  to  July  2,  2003, 11:30  a.m.. 
National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD,  20892 
which  was  published  in  the  Federal 
Register  on  June  20.  2003,  68  FR  37011- 
37012. 

The  meeting  will  be  held  on  July  23, 
2003.  The  time  and  location  remain  the 
same.  The  meeting  is  closed  to  the 
public.  - 

Dated:  June  27,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-17071  Filed  7-3-03;  8:45  am] 

mUMO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pxusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  TiUe  5  U.S.C, 
as  amended.  The  ^ant  appUcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individueds  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ELSI  and 
Genetics. 

Date:  July  9.  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  2204,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Cheryl  M.  Corsaro,  Ph.D., 
Scientific  Review  Administrator,  Genetic 
Sciences  IRG,  Center  for  Scientific  Review, 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  2204,  MSC  7890,  Bethesda,  MD 
20892,  (301)  435-1045,  corsaroc@csr.nih.gov. 

This  notice  is  being  published  fess  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VACC 
11:  Small  Business-Biodefense  Vaccines. 

Itote;  July  11,2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda  One 
Bethesda  MeUtj  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Mary  Clare  Walker,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5104, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1165. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Centei  for  Scientific 
Review  Special  Emphasis  Panel,  DBBD  F-31 
SEP. 

Date:  July  15,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  St.  Gregory  Hotel,  2033  M  Street. 
NW.,  Washington,  DC  20036. 

Contact  Person:  Neal  B.  West,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3202. 
MSC  7808,  Bethesda,  MD  20892-7808,  (301) 
435-2514,  westnea@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Small 
Business. 

£tote.July  15,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Four  points  by  Sheraton  Bethesda, 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Joseph  Kimm,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5178, 
MSC  7844,  Bethesda.  MD  20892,  (301)  435- 
1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  IFCN- 
6  (02)  Bioengineering  Study  Section. 

Date;  July  15,2003. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  points  by  Sheraton  Bethesda. 
8400  Wisconsin  Avenue,  Bethesda,  MD 
20814. 

Contact  Person:  Joseph  Kimm,  Ph.D., 
Scientific  Review  Administrator,  Center  lor 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5178, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1249. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS 
Inmiunology  and  Pathogenesis  Study 
Section. 

Date:  July  17-18,  2003. 

Time:  8:  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Renaissance  Mayflower  Hotel,  1127 
Connecticut  Avenue  NW.,  Washington,  DC 
20036. 

Contact  Person:  Abraham  P.  Bautista,  MS, 
MSC,  Ph.D.,  Scientist  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5102,  MSC  7852,  Bethesda,  MD  20892, 
(301)  435-1506,  bauUsta@csr.nih.gov. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group,  AIDS 
Molecular  and  Cellular  Biology  Study 
Section. 

Date:  July  17-18,  2003. 

Time:  8:  a.m.  to  5  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Renaissance  Mayflower  Hotel,  l"i27 
Connecticut  Avenue,  Washington,  DC  20036. 

Contact  Person:  Kenneth  A  Roebuck,  Ph.D., 
Scientist  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5214, 
MSC  7852,  Bethesda,  MD  20892,  (301)  435- 
1166,  roebuckk@csT.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cancer 
Research  Fellowship  Review. 

Date:  ]uly  17-18,2003. 

Time:  8:30  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel,  2033  M  Street, 
NW.  Washington,  DC  20036. 

Contact  Person:  Fouad  A  El-Zaatari,  Ph.D., 
Scientist  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3206, 
MSC  7808,  Bethesda,  MD  20892. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cancer 
Research  Fellowship  Review. 

Date:  July  17-18,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace.The Fairmont  Washington,  DC,  2401 
M  Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Syed  M.  Quadri,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1211. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Ethical, 
-  Legal  and  Social  Implications  of  ELSI. 

ZJote;  July  17-18,  2003. 

Time:  9  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Cheryl  M.  Corsaro,  Ph.D., 
Scientific  Review  Administrator,  Genetic 
Sciences  IRG,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  2204,  MSC  7890,  Bethesda,  MD 
20892,  (301)  435-1045,  corsaroc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Pain. 
Molecular  and  Cell. 

Z>bfe.  July  17,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180. 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Neurobiology  of  Ethanol. 

Dote;  July  17,  2003. 

Time:  2  p.m.  to  4:30  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gamil  C  Debbas,  Ph.D., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5170, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1247,  eskayr@csr.nih.gov. 

Name  of  Committee:  Centei  for  Scientific 
Review  Special  Emphasis  Panel,  Gene 
Therapy  and  Inborn  Errors. 
Oate.July  17,  2003.  \ 

Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Camilla  E.  Day,  Ph.D., 
Scientific  Review  Administrator,  Genetic 
Sciences  IRG,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  2208,  MSC  7890,  Bethesda,  MD 
20892,  (301)  435-1037,  dayc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Molecular 
Biology  of  Parasites. 
Dofe.July  17,  2003. 
Time:  2:30  p.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Joanna  M.  Pyper,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4188, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1151.  pyperi@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Heart 
Failure. 
Z)afe.July  17.  2003. 
Time:  3  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Joyce  C.  Gibson,  DSC, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4172, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
4522,  ffbsonf@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Drug 
Prevention  &  Smoking  Cessation. 

Dote.July  18,  2003. 

rime;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applies  tions. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Claire  E.  Gutkin,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3138, 
MSC  7759,  Bethesda.  MD  20892,  (301)  594- 
3139. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  AIDS 
Inununology  and  Pathogenesis  Study 
Section. 

Date.  July  18,  2003. 

rime;  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Renaissance  Mayflower  Hotel,  1127 
Connecticut  Avenue.  NW.,  Washington.  DC 
20036. 

Contact  Person:  Abraham  P.  Bautista.  MS, 
MSC.  Ph.D.,  Scientist  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  5102.  MSC  7852,  Bethesda,  MD  20892, 
(301)  435-1506,  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Brain 
Disorders  and  Clinical  Neuroscience/SBIR 
SSS  S-12. 

Dote;July  18.  2003. 

rime;  1:30  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Rene  Etcheberrigaray,  MD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5196. 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1246,  etchebei@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Complex 
Carbohydrate  Resource. 

Itate;  July  20-22,  2003. 

Time:  8:30  p.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgia  Center  Hotel,  1197  South 
Lumpkin  Street,  Athens,  GA  30602. 

Contact  Person:  Mike  Radtke,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4176. 
MSC  7806.  Bethesda.  MD  20892.  (301)  435- 
1728. 

Name  of  Committee:  AIDS  and  Related 
Research  Integrated  Review  Group. 
Behavioral  and  Social  Science  Approaches  to 
Preventing  HIV/ AIDS  Study  Section. 

Date;  July  21-22.  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Washington  Terrae  Hotel.  1515 
Rhode  Island  Avenue.  NW..  Washington,  DC 
20005. 

Contact  Person:  Theresa  M.  Montini,  MSW, 
Ph.D.,  Scientific  Review  Administrator. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  5220;  MSC  7852,  Bethesda,  MD  20892- 
7852,  (301)  435-1775,  montinit@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl-SRB 
52R:EB-03-006:  Low-Cost  Medical  Imaging 
Devices. 

Date;  July  21,2003. 

Time:  8  a.m.  to  5  p.m: 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda.  MD  20814. 


w 


iSontact  Person:  Eileen  W.  Bradley,  DSC, 
C3iief  and  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5120,  MSC  7854.  Bethesda.  MD  20892, 
(301)  435-1179,  bmdleye@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Psychopathology  and  Adult  Disorders. 

Dote;  July  21,2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  Dana  Plude,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Bethesda,  MD 
20892,  301-435-1856,  pluded@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VISB 
(02)  Visual  Perception  Study  Section. 

itote:  July  21,2003. 

time:  1  p.m.  to  3  p.m. 

figenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Michael  A.  Steinmetz, 
Ph.D..  Scientific  Review  Administration. 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  Room  5172  MSC  7844, 
Bethesda,  MD  20892.  (301)  435-1247. 
steinmem@csr.nih  .gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Eftiphasia Panel,  Learning 
and  Memory:  Computational 

iJote.  July  21,  2003. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
appBcations. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844.  Bethesda,  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Retina  Cell 
Development  and  Function. 

Date;  July  21,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Michael  H.  Sayre,  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5128, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1219. 

Mime  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Musculoskeletal  E^ntal  Special  Emphasis 
Panel. 

Dote;  July  21,  2003. 

Time:  3:30  p.m.  to  6  p.m. 

A^nda:  To  review  and  evaluate  grant 
applications. 


Federal  Regjgter/Vol.  68.  No.  129 /Monday.  July  7,  2003 /Notices 


40275 


Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham.  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Room  4102,  MSC  7814, 
Bethesda.  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Neuroaids 
and  Other  End-Organ  Diseases. 

Dote;  July  21.2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista.  MS. 
MSC,  Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  5102.  MSC  7852,  Bethesda,  MD  20892, 
(301)  435-1506,  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  SRB 
53R:  EB-03-008  Image-Guided  Interventions. 

Date:  July  22-23,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Eileen  W.  Bradley,  DSC, 
Chief  and  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  5120.  MSC  7854,  Bethesda,  MD  20892, 
(301)  435-1179,  bradleye@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Neuro-2 
SEP. 

Dote;July  22,  2003. 

Time:  10  a.m.  to  11:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Michael  A.  Lang,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5120, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1265. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Microbiology  Cryptococcus. 

Date:  July  22,  2003. 

Tinie:  11:30  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Neal  B.  West,  Ph.D., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3202, 
MSC  7808,  Bethesda.  MD  20892-7808.  (301) 
435-2514,  tvestnea@csr.nih.gov. 

Name  of  Committee-  Center  for  Scientific 
Review  Special  Emphasis  Panel.  AIDS 
Immunology  and  Pathogenesis. 

Date;July  22,  2003. 


Time:  11:30  a.m.  to  1:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista,  MS. 
MSC,  Ph.D.,  Scientist  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5102,  MSC  7852,  Bethesda.  MD  20892. 
(301)  435-1506.  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Aspects  on 
Oncogene  Regulation. 
Dote;Iuly  22,  2003. 
Time:  3  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Leda  Maria  Cummings, 
Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  6202,  MSC  7804,  Bethesda,  MD  20892, 
(301)  435-1720,  cumminle@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  RenaT 
Sciences  SEP. 
ZJote;  July  22,  2003. 
Time:  12  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  BA.  Scientific 
Review  Administrator.  Center  for  Scientific 
Review.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Bioinformatics  and  Related  Topics. 
Date:  July  23,  2003. 
Time:  8  a.m.  to  3:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  Camilla  E.  Day,  PhJ).. 
Scientific  Review  Administrator.  Genetic 
Sciences  IRG.  Center  for  Scientific  Review. 
National  Institutes  of  Health.  6701  Rockledge 
Drive,  Room  2212,  MSC  7890,  Bethesda,  MD 
20892,  (301)  435-1037,  dayc@csr.ni7i.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  MDCN 
Fellowship  Review  Meeting. 
Date:  July  23-24,  2003. 
Time:  8  a.m.  to  4:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington,  DC.  2401 
M  Street.  NW..  Washington,  DC  20037. 
Contact  Person:  Joaime  T  Fujii,  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Ehive,  Room  5204, 
MSC  7850.  Bethesda,  MD  20892,  (301)  435- 
1178,  fuiiij@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  AIDS 
immunology  &  Pathogenesis. 
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Dote;  July  23.2003. 

Tinie:  11:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista.  MS, 
MSC.  Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5102.  MSC  7852.  Bethesda.  MD  20892, 
(301)  435-1506.  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  DNA  Repair. 

Date:  July  23,  2003. 

Time:  1:00  p.m.  to  3:00  p.m.  * 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace:  National  histitutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung,  Ph.D., 
Scientific  Review  Administrator,  Oncological 
Sciences  Initial  Review  Group,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6178. 
MSC  7804,  Bethesda,  MD  20814-9692,  301- 
435-3504,  vf6n@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Drug  Design 
and  Delivery  Systems. 

Date:  July  23.  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyoce:  National  Institutes  of  Health, 
Building  16, 16  Center  Drive.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Leda  Maria  Cummings. 
Ph.D..  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  6202,  MSC  7804,  Bethesda,  MD  20892, 
(301)  435-1720,  cumminle@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Quiescence/ 
GO  in  Yeast  Program  Project. 

Z>ate:  July  23-24,  2003. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.  Bethesda.  MD  20814. 

Contact  Person:  Gerhard  Ehrenspeck. 
Ph.D..  Scientific  Review  Administrator. 
National  Institutes  of  Health,  Center  for 
Scientific  Review,  6701  Rockledge  Drive, 
Room  5138,  MSC  7840,  Bethesda.  MD  20892, 
(301)  435-1022,  ehrenspg@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333,  Clinical  Research,  93.306,  93.333. 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 

Dated:  June  27.  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17072  Filed  7-3-03;  8:45  am] 

nUJNG  CODE  4140-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  coiUd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel. 
RFP  No.  NHLBI-RR-04-14  Contact  Proposal 
Workgroup. 

Date;  July  15.  2003. 

Time:  8  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  suites.  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Guo  Zhang,  PhD,  MPH, 
Scientific  Review  Administrator.  Office  of 
Review.  National  Center  for  Research 
Resources,  National  Institutes  of  Health.  6701 
Democracy  Boulevard.  1  Democracy  Plaza, 
Room  1064,  Bethesda,  MD  20814-9692,  (301) 
435-0812,  zhanggu@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  comparative  Medicine; 
93.333,  Clinical  Research;  93.371,  Biomedical 
Technology;  93.389,  Research  Infrastructure  , 
93.306,  93.333,  National  Institutes  of  Health, 
HHS) 

Dated:  June  27,  2003. 

LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17075  Filed  7-3-01  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C,  appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Research  Centers  In  Minority  Institutions 
Special  Emphasis  Panel. 

Date:  July  29,  2003. 

Time:  8  a.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites.  6711 
Democracy  Boulevard,  Bethesda.  MD  208l7. 

Contact  Person:  Mohan  Viswanathan.  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  6701 
Democracy  Boulevard,  1  Democracy  Plaza, 
Room  1084,  MSC  4874,  Bethesda.  MD  20892- 
4874.  301-435-0829. 
viswanathanm@ncrr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333.  Clinical  Research;  93.371.  Biomedical 
Technology;  93.389.  Research  Infrastructure. 
93.306,  93.333.  National  Institutes  of  Health, 
HHS) 

Dated:  June  27,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17076  Filed  7-3-03;  8:45  am] 

BILLING  CODE  4140-01— M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  ' 

National  InstHutes  of  Health 

National  Eye  Institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


JI 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

IVojne  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel,  CITS,  Meeting. 

Date:  August  6,  2003. 

Time:  10  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Piace:  Alexandria  Old  Town,  1767  King 
Street,  Alexandria,  VA  22314. 

Ck}ntact  Person:  Ellen  S.  Liberman,  PhD. 
Scientific  Review  Administrator,  Division  of 
Extramural  Research,  National  Eye  Institute, 
6120  Executive  Blvd.,  Suite  350,  Bethesda, 
MD  20892,  (301)  451-2020, 
ELLENUBERMAN@NEI.NIH.GOV. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health.  HHSJ 

|)eted:  June  27,  2003 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17069  Filed  7-3-03;  8:45  am] 

BM.UNO  CODE  4140-01-M 

-^ 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel  Peritoneal  Dialysis. 

Date:  July  21,2003. 

7>ine:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Ned  Feder,  MD,  Scientific 
Review  Administrator,  Review  Branch,  DEA. 
NIDDK,  Room  748,  6707  Democracy 
Boulevard,  National  Institutes  of  Health, 
Bethesda,  MD  20892,  (301)  594-8890, 
fedem@extra.niddk.nih.gov. 
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(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  June  30,  2003. 
Anna  Snoufier, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-17068  Filed  7-3-03;  8:45  am] 

BIUJNG  CODE  4140-(n-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  writh  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
NIMH  Chemical  Synthesis  and  Drug  Supply 
Program. 

Date:  July  16,  2003. 

Time:  11  am  to  3  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

P7ace:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Peter  J.  Sheridan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6142,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-1513, 
psherida@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 


Dated:  Jime  27,  2003. 

LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17070  Filed  7-3-03;  8:45  am] 

HLUNQ  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instttute  of  Diabetes  and 
Digesthw  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Functional  Bowel 
Disorders. 

Dote.July28,  2003. 

Time:  4  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda.  MD  20892.  (Telephone 
Conference  Call). 

Contact  Person:  Maria  E.  Davila-Bloom, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  758, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892, 
(301)  594-7637,  davila- 
bloomm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849.  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  June  27,  2003. 
LaVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-17073  Filed  7-3-03;  8:45  am] 

nUJNG  CODE  4140-01-«l 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
£unended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  wiU  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Disease 
Special  Emphasis  Panel.  Preclinical  Models 
of  Transplantation. 

Date:  July  24,  200*. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate 
cooperative  agreement  applications. 

Place:  National  Institutes  of  Health.  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
PhD,  Scientific  Review  Administrator. 
Review  Branch,  DEA,  NIDDK,  Room  754, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892- 
6600,  (301)  594-7799,  Is38z@nih.gov. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  Molecujar  Therapy 
Core  Centers. 

Date:  August  5-6,  2003. 

Time:  8  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applicants. 

Place:  Embassy  Suites— BWI  Airport,  1300 
Concourse  Drive,  Linthicum,  MD  21090. 

Contact  Person:  Dan  E.  Matsumoto.  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA.  NIDDK,  Room  749,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600,  (301) 
594-9894,  matsumotod@extra.niddk.nih.gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes. 
Endocrinology  and  Metabolic  Research; 
93.848.  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  June  27.  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  03-17074  Filed  7-3-03  8:45  a.m.] 

BILUNG  COOE  4140-«1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  imder 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
docimients,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

Evaluation  of  the  CMHS/CSAT 
Collaborative  Program  on  Homeless 
Families:  Women  with  Psychiatric, 
Substance  Use.  Or  Co-Occurring 
Disorders  and  Their  Dependent 
Children.  Phase  //— (OMB  No.  0930- 
0223,  Revision)— SAMHSA's  Center  for 
Mental  Health  Services  and  Center  for 
Substance  Abuse  Treatment,  through  a 
set  of  cooperative  agreements,  are 
conducting  a  longitudinal,  multi-site 
evaluation  study  assessing  mental 
health,  substance  abuse,  and  trauma 
interventions  received  by  homeless 
mothers  with  psychiatric,  substance  use, 
or  co-occurring  disorders  and  their 
dependent  children.  The  study  will 
advance  knowledge  on  appropriate  and 
effective  approaches  to  improving 
families'  residential  stability,  overall 
functioning,  and  decreased  risk  for 
violence. 

SAMHSA  currently  has  OMB 
approval  for  data  collection  from 
approximately  1,600  participants 


recruited  from  eight  sites.  At  each  site, 
a  documented  treatment  intervention  is 
tested  in  comparison  to  an  alternative 
treatment  condition.  Participants  are 
interviewed  at  baseline  (within  two 
weeks  of  entering  a  program)  as  well  as 
three  additional  times  (3  months  after 
program  entry,  9  months  after  program 
entry,  and  15  months  after  program 
entry).  Trained  interviewers  administer 
the  interviews  to  participating  mothers. 
Information  on  the  children  is  obtained 
from  the  mother.  This  revision  will  add 
several  questions  to  the  15-month 
interview  to  determine  awareness  and 
use  of  the  Earned  Income  and  Child  Tax 
Credits. 

Key  outcomes  for  the  mothers  are 
increased  residential  stability,  decreased 
substance  use,  decreased  psychological 
distress,  improved  mental  health 
functioning,  increased  tratmia  recovery, 
improved  health,  improved  functioning 
as  a  parent,  and  decreased  personal 
violence.  Outcomes  for  the  children  are 
reduced  emotional/behavioral  problems 
and  improved  school  attendance. 

Approval  is  also  being  sought  for  a 
coordinated  set  of  interviews  assessing 
the  key  ingredients  of  each  program  will 
supplement  the  participant  data 
collection  during  the  baseline 
timeframe.  The  purpose  of  the  program 
ingredients  interviews,  administered  in 
a  one-time  case  study  protocol  format,  is 
to  systematically  describe  each 
treatment  and  comparison  intervention 
with  the  same  set  of  variables  at 
comparable  points  in  treatment.  This 
case  study  protocol  will  examine  the 
intervention  and  comparison  program 
models,  staffing,  structure,  goals,  and 
services,  and  will  include  vignettes 
describing  actual  families  referred  to  the 
programs.  In-person  interviews  of 
program  directors,  program  line  staff, 
and  consumers  will  be  administered  in 
either  focus  group  format  or  through 
one-on-one  sessions.  The  case  study 
protocol  will  be  geared  towards 
obtaining  a  standard  set  of  information 
from  each  site.  If  some  of  these  data  are 
available  from  other  sources  or  do  not 
apply  at  a  particular  site,  the  protocol 
will  be  shortened. 

The  estimated  response  burden  is  as 
follows: 


Instrument 


Currently— Approved  Client  Instrument  (3-yr.  annual  average) 

Additional  questions— 15-month  Interview , 

Pre-Site  Visit  Questions:  Program  Managers 

Pre-Site  Visit  Questions:  Program  Line  Staff  

Inten/iew:  Program  Managers  ' 

Focus  Group:  Program  Line  Staff  """"!"!"!!!". 

Interview:  Unique  Staff  !!1"1 


Number  of 

Responses 

per 
respondent 

Burden  per  re- 

Total burden 

respondents 

sponse  (hrs) 

hours 

2,280 

2,503 
73 

1,4501 

.05 

22 

2.0 

44 

14 

1.0 

14 

22 

1.0 

22 

100 

1.67 

167 

22 

1 

1.0 

22 
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Instrument 


Vignette  Interview:  Senior  Staff 
Focus  Group:  Consumers  


Total 


Number  of 
respondents 


22 
200 


2,616 


Responses 

per 
respondent 


'  Assumes  150  inten/iews  will  be  completed  prior  to  receipt  of  approval  for  the  additional  questions, 


Burden  per  re- 
sponse (hrs) 


1.0 
1.4 


40279 


Total  burden 
hours 


22 
280 


3.147 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  OMB's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encouraged  to 
submit  comments  by  fax  to:  202-395- 
6974. 

Dated:  June  27,  2003. 
Aana  Marsh, 

Acting  Executive  Officer.  SAMHSA. 
[FR  Doc.  03-17020  F-.led  7-3-03;  8:45  am] 

BIUJNG  CODE  4162-20-P 


NUJNGi 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Customs  and  Border  Protection 

Quarterly  IRS  Interest  Rates  Used  in 
Calculating  Interest  on  Overdue 
Accounts  and  Refunds  on  Customs 
Duties 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACnON:  General  notice. 


summary:  This  notice  advises  the  public 
of  the  quarterly  Internal  Revenue 
Service  interest  rates  used  to  calculate 


interest  on  overdue  accoimts 
(underpayments)  and  refunds 
(overpayments)  of  Customs  duties.  For 
the  calendar  quarter  beginning  July  1, 
2003,  the  interest  rates  for  overpayments 
will  be  4  percent  for  corporations  and  5 
percent  for  non-corporations,  and  the 
interest  rate  for  underpayments  will  be 
5  percent.  This  notice  is  published  for 
the  convenience  of  the  importing  public 
and  Customs  personnel. 
EFFECTIVE  DATE:  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Wyman,  Accounting  Services 
Division,  Accounts  Receivable  Group, 
6026  Lakeside  Boulevard,  Indianapolis, 
Indiana  46278;  telephone  317/298- 
1200,  extension  1349. 

SUPPL£MENTARY  INFORMATION: 

Background 

Pursuant  to  19  U.S.C.  1505  and 
Treasury  Decision  85-93,  published  in 
the  Federal  Register  on  May  29,  1985 
(50  FR  21832),  the  interest  rate  paid  on 
applicable  overpayments  or 
underpayments  of  Customs  duties  must 
be  in  accordance  with  the  Internal 
Revenue  Code  rate  established  under  26 
U.S.C.  6621  and  6622.  Section  6621  was 
amended  (at  paragraph  (a)(1)(B)  by  the 
Internal  Revenue  Service  Restnictiuing 
and  Reform  Act  of  1998,  Public  Law 
105-206,  112  Stat.  685)  to  provide 
different  interest  rates  applicable  to 
overpayments:  one  for  corporations  and 
one  for  non-corporations. 


Beginning  date 


070174 
070175 
020176 
020178 
020180 
020182 
010183 
070183 
010185 
070185 
010186 
070186 
010187 
100187 
010188 
040188 
100188 


Ending  date 


063075 
013176 
013178 
013180 
013182 
123182 
063083 
123184 
063085 
123185 
063086 
123186 
093087 
123187 
033188 
093088 
033189 


The  interest  rates  are  based  on  the 
Federal  short-term  rate  and  determined 
by  the  Internal  Revenue  Service  (IRS)  on 
behalf  of  the  Secretary  of  the  Treasiuy 
on  a  quarterly  basis.  The  rates  effective 
for  a  quarter  are  determined  during  the 
first-month  period  of  the  previous 
quarter. 

In  Revenue  Ruling  2003-63  (see, 
2003-25  IRB  1037,  dated  June  23,  2003), 
the  IRS  determined  the  rates  of  interest 
for  the  calendar  quarter  beginning  July 
1,  2003,  and  ending  September  30,  2003. 
The  interest  rate  paid  to  the  Treasury  for 
underpayments  will  be  the  Federal 
short-term  rate  (2%)  plus  three 
percentage  points  (3%)  for  a  total  of  five 
percent  (5%).  For  corporate 
overpayments,  the  rate  is  the  Federal 
short-term  rate  (2%)  plus  two 
percentage  points  (2%)  for  a  total  of  four 
percent  (4%).  For  overpayments  made 
by  non-corporations,  the  rate  is  the 
Federal  short-term  rate  (2%)  plus  three 
percentage  points  (3%)  for  a  total  of  five 
percent  (5%).  These  interest  rates  are 
subject  to  change  for  the  calendar 
quarter  beginning  October  1 ,  2003,  and 
ending  December  3 1 ,  2003 . 

For  the  convenience  of  the  importing 
public  and  Customs  personnel  the 
following  list  of  IRS  interest  rates  used, 
covering  the  period  from  before  Jidy  of 
1974  to  date,  to  calodate  interest  on 
overdue  accoimts  and  refunds  of 
Customs  duties,  is  published  in 
summary  format. 


Under 

payments 
(percent) 


Over- 
payments 
(percent) 


Corporate 

overpay-ments 

(Eff.  1-1-99) 

(percent) 


6 

6 

9 

9 

7 

7 

6 

6 

12 

12 

20 

20 

16 

16 

11 

11 

13 

13 

11 

11 

10 

10 

9 

9 

9 

8 

10 

9 

11 

10 

10 

9 

11 

10 
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040189 

100189 

040191 

010192 

040192 

100192 

070194 

100194 

040195 

070195 

040196 

070196 

040198 

010199 

040199 

040100 

040101 

070101 

010102 

010103 


Beginning  date 


093089 

033191 

123191 

033192 

093092 

063094 

093094 

033195 

063095 

033196 

063096 

033198 

123198 

033199 

033100 

033101 

063001 

123101 

123102 

093003 


Ending  date 


Under 
payments 
(percent) 


12 

11 

10 

9 

8 

7 

8 

9 

10 

9 

8 

9 

8 

7 

8 

9 

8 

7 

6 

5 


Over- 
payments 
(percent) 


Corporate 

overpay-ments 

(Eft,  1-1-99) 

(percent) 


11 

10 

9 

8 

7 

6 

7 

8 

9 

8 

7 

8 

7 

7 

6 

8 

7 

9 

8 

8 

7 

7 

6 

6 

5 

5 

4 

Dated:  June  30.  2003. 

Robert  C.  Bonner, 

Commissioner.  Customs  and  Border 
Protection. 

[FR  Doc.  03-17024  Filed  7-3-03;  8:45  am] 

BILLING  CODE  4820-02-P 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15506] 

Collection  of  Information  under  Review 
by  Office  of  Management  and  Budget 
(0MB):  0MB  Control  Numbers  1625- 
0052  (Formerly  2115-0563),  1625-0057 
(Formerly  2115-0578),  1625-0033 
(Formerly  2115-0135),  1625-0026 
(Formerly  2115-0106),  and  1625-0065 
(Formerly  2115-0592) 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  five 
Information  Collection  Requests  (ICRs). 
The  ICRs  comprise  (1)  Nondestructive 
Testing  of  Certain  Cargo  Tanks  on 
Unmanned  Barges,  (2)  Small  Passenger 
Vessels,  (3)  Display  of  Fire-Control 
Plans  for  Vessels,  (4)  Approval  of  Plans 
and  Records  for  Foreign  Vessels 
Carrying  Oil  in  Bulk,  and  (5)  Offshore 
Supply  Vessels.  Before  submitting  the 
ICRs  to  OMB,  the  Coast  Guard  is 
inviting  conunents  on  them  as  described 
below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  September  5,  2003. 


ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG-2003-155D6] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001.  Caution:  Because  of 
recent  delays  in  the  delivery  of  mail, 
your  comments  may  reach  the  Facility 
more  quickly  if  you  choose  one  of  the 
other  means  described  below. 

(2)  By  delivery  to  room  PL-^01  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Facility  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  httpj/dms.  dot.gov. 

(5)  Electronically  through  Federal 
eRule  Portal:  http:// 
www.regulations.gov. 

The  Facility  maintains  the  public 
docket  for  this  Notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
Notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 


Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Commandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  ot  Dorothy 
Beard,  Chief,  Docimientary  Services 
Division,  DOT,  202-366-5149,  for 
questions  on  the  docket. 

SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov,    ' 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  request  for  comment  [USCG-2003- 
155061,  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  conunents  and  material  by 


only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will-consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  niunber.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  E)C,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  oiu:  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Privacy  Act  Statement  of 
DOT  in  the  Federal  Register  published 
on  April  11,  2000  [65  FR  19477],  or  you 
may  visit  http://dms.dot.gov. 

Information  Collection  Requests 

1.  Title:  Nondestructive  Testing  of 
Certain  Cargo  Tanks  on  Unmanned 
Barges. 

OMB  Control  Number:  1625-0052. 

Summary:  The  Coast  Guard  uses  the 
results  of  nondestructive  testing  to 
evaluate  the  suitability  of  older 
pressure-vessel-type  cargo  tanks  of 
unmanned  barges  to  remain  in  service. 
Once  every  ten  years,  it  subjects  such  a 
tank  on  an  uiunaimed  barge  30  years  old 
or  older  to  nondestructive  testing. 

Need:  Under  46  U.S.C.  Chapter  37,  the 
Coast  Guard  is  responsible  for  ensming 
safe  shipment  of  dangerous  liquid 
cai]goes  and  has  promulgated  rules  for 
certain  barges  to  ensure  that  they  meet 
safety  standards. 

Respondents:  Owners  of  tank  barges. 

Frequency:  Every  10  years. 

Burden:  The  estimated  burden  is  72 
hours  a  year. 

2.  Title:  Small  Passenger  Vessels — 46 
CFR  subchapters  K  and  T. 

OMB  Control  Number:  1625-0057. 

Summary:  The  information  is 
necessary  for  the  proper  administration 
and  enforcement  of  the  program  on 
safety  of  commercial  vessels  as  it  affects 
small  passenger  vessels.  Collecting  it 
effects  small  passenger  vessels  (imder 
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100  gross  tons)  that  cany  more  than  6 
passengers. 

Need:  Under  the  authority  of  46 
U.S.C.  3305  and  3306,  the  Coast  Guard 
prescribes  rules  for  the  design, 
construction,  alteration,  repair,  and 
operation  of  small  passenger  vessels  to 
secure  the  safety  of  individuals  and 
property  on  board.  The  Coast  Guard 
uses  the  information  in  this  collection  to 
ensure  compliance  with  the  rules. 

Respondents:  Owners  and  operators 
of  small  passenger  vessels. 

Frequency:  On  occasion. 

Bunden:  The  estimated  burden  is 
366,798  hours  a  year. 

3.  Title:  Display  of  Fire-Control  Plans 
for  Vessels. 

OMB  Control  Number:  1625-0033. 

Summary:  This  collection  of 
information  takes  the  form  of  the 
posting  or  display  of  specific  plans  on 
certain  categories  of  commercial  vessels. 
The  availability  of  these  plans  aids 
firefighters  and  damage-control  efforts 
in  response  to  emergencies. 

Need:  Under  the  authority  of  46 
U.S.C.  3305  and  3306,  the  Coast  Guard 
prescribes  rules  for  the  design, 
construction,  alteration,  repair  and 
operation  of  small  passenger  vessels  to 
secvu^  the  safety  of  individuals  and 
property  on  board.  The  Coast  Guard 
uses  the  information  in  this  collection  to 
ensure  compliance  with  the  rules. 

Respondents:  Owners  and  operators 
of  vessels. 
Frequency:  On  occasion. 
Burden:  The  estimated  burden  is  911 
hours  a  year. 

4.  Title:  Approval  of  Plans  and 
Records  for  Foreign  Vessels  Carrying  Oil 
in  Bulk. 

OMB  Control  Number:  1625-0026. 

Summaiy.  The  Coast  Guard  collects 
plans  and  records  to  determine  whether 
foreign  tank  vessels  comply  with 
applicable  standards  for  design  and 
construction. 

Need:  46  U.S.C.  3703  authorizes  the 
Coast  Guard  to  prescribe  rules  for  tank 
vessels,  to  prevent  (among  other  things) 
pollution.  33  CFR  part  157,  subpart  B, 
contains  rules  on  design  of  tank  vessels. 

Respondents:  Owners  and  operators 
of  vessels. 

Frequency:  On  occasion. 

Bunden:  The  estimated  burden  is  157 
hours  a  year. 

5.  Title:  Offshore  Supply  Vessels 
(OSVs)-46  CFR  Subchapter  L. 

OMB  Control  Number:  1625-0065. 

Summary:  46  U.S.C.  3305  and  3306 
authorize  the  Coast  Guard  to  prescribe 
rules  for  safety.  46  CFR  Subchapter  L 
promulgates  such  rules  for  OSVs. 

Need:  Requirements  are  necessary  to 
instruct  those  on  board  of  actions  to  take 


in  an  emergency.  These  requirements 
help  verify  compliance  with  rules 
without  inspectors'  presence  to  witness 
routine  matters;  they  even  enable  OSVs 
based  overseas  to  stay  in  compliance 
without  undergoing  reinspection  here. 

Respondents:  Owners  and  operators 
of  vessels. 

Frequency:  On  occasion! 

Buixien:  The  estimated  burden  is 
6,175  hours  a  year. 

Dated:  June  26,  2003. 
Ciififbrd  I.  P^anon, 

Director  of  Information  and  Technology. 
(FR  Doc.  03-16964  Filed  7-3-03;  8:45  am] 
BILLING  CODE  4910-1 S-P 


DEPARTME^^'  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Agency  Information  Collection 
Activities:  Declaration  for  Free  Entry  of 
Returned  American  Products 

agency:  Biu^au  of  Customs  and  Border 
Protection,  Department  of  Homeland 
Security. 

ACTION:  Proposed  collection;  comments 
requested. 


SUMMARY:  The  Bureau  of  Customs  and 
Border  Protection  (CBP)  of  the 
Department  of  Homeland  Security  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995: 
Declaration  for  Free  Entry  of  Returned 
American  Products.  This  is  a  proposed 
extension  of  an  information  collection 
that  was  previously  approved.  CBP  is 
proposing  that  this  information 
collection  be  extended  without  a  change 
to  the  burden  hours.  This  document  is 
published  to  obtain  comments  form  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (68  FR  20396-20397)  on  April 
25,  2003,  allowing  for  a  60-day 
comment  period.  This  notice  allows  for 
an  additional  30  days  for  public 
comments.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 
DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2003. 
ADDRESSES:  Written  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of 
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Treasury  Desk  OfBcer,  Washington,  DC 
20503.  Additionally  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Customs  and  Border 
Protection  (CBP)  encourages  the  general 
public  and  affected  Federal  agencies  to 
submit  written  comments  and 
suggestions  on  proposed  and/or 
continuing  information  collection 
requests  pursuant  to  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Your  comments  should  address  one  of 
the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  Proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  The  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 

.  electronic  submission  of  responses. 

Title:  Declaration  of  Free  entry  of 
Returned  American  Products. 

OMB  Number:  1651-0011. 

Form  Number:  Form-3311. 

Abstract:  This  collection  of 
information  is  used  as  a  supporting 
documents  which  substantiates  the 
claim  for  duty  free  status  for  returning. 
■  Current  Actions:  This  submission  is  to 
extend  the  expiration  date  without  a 
change  to  the  burden  hoiu"s. 

Type  of  Review:  Extension  (without 
change). 

Affected  Public:  Business  or  other  for- 
profit.  Individuals. 

Estimated  Number  of  Respondents: 
12,000. 

Estimated  Time  Per  Respondent:  210 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  51,000. 

Estimated  Total  Annualized  Cost  on 
the  Public:  $198,000. 

If  additional  information  is  required 
contact:  Tracey  Denning,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue  NW,  Room  3.2.C, 
Washington,  DC  20229,  at  202-927- 
1429. 


Dated:  June  26,  2003. 

Tracey  Denning, 

Agency  Cleamnce  Officer,  Information 
Serrices  Branch. 

[PR  Doc.  03-16951  Filed  7-3-03;  8:45  am) 

BNJJN6  CODE  4«20-l»-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

New  Date  for  October  2003  Customs 
Brokers  License  Examination 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTK)N:  General  notice. 

SUMMARY:  This  document  announces 
that  Customs  and  Border  Protection  has 
changed  the  date  on  which  the  semi- 
annual written  examination  for  an 
individual's  broker's  license  will  be 
held  in  October  2003. 
DATES:  The  customs  broker's  license 
examination  scheduled  for  October  2003 
will  be  held  on  Tuesday,  October  7. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Buchanan,  Office  of  Field 
Operations  (202-927-2673). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  641  of  the  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1641),  provides 
that  a  person  (an  individual, 
corporation,  association,  or  partnership) 
must  hold  a  valid  customs  broker's 
license  and  permit  in  order  to  transact 
customs  business  on  behalf  of  others, 
sets  forth  standards  for  the  issuance  of 
broker's  licenses  and  permits,  and 
provides  for  the  taking  of  disciplinary 
action  against  brokers  that  have  engaged 
in  specified  types  of  infractions.  In  the 
case  of  an  applicant  for  an  individual 
broker's  license,  section  641  provides 
that  an  examination  may  be  conducted 
to  determine  the  applicant's 
qualifications  for  a  license. 

The  regulations  issued  under  the 
authority  of  section  641  are  set  forth  in 
part  111  of  the  Customs  Regulations  (19 
CFR  part  111).  Part  111  includes 
detailed  rules  regarding  the  licensing  of, 
and  granting  of  permits  to,  persons 
desiring  to  transact  customs  business  as 
customs  brokers,  including  the 
qualifications  required  of  applicants  and 
the  procedures  for  applying  for  licenses 
and  permits.  Section  111.11  sets  forth 
the  basic  requirements  for  a  broker's 
license  and,  in  paragraph  (a)(4), 
provides  that  an  applicant  for  an 
individual  broker's  license  must  attain  a 
passing  grade  on  a  written  examination 


taken  within  the  3-year  period  before 
submission  of  the  license  application 
prescribed  under  §  111.12.  Section 
111.13  sets  forth  the  requirements  and 
procedures  for  the  written  examination 
for  an  individual  broker's  license. 
Paragraph  (b)  of  §  111.13  concerns  the 
date  and  place  of  the  examination  and, 
prior  to  the  recent  amendment  to  the 
Customs  Regulations  discussed  below, 
provided  that  written  customs  broker 
license  examinations  were  given  on  the 
first  Monday  in  April  and  October. 

Recognizing  that  the  first  Monday  in 
October  2003  (October  6)  coincides  with 
the  observance  of  Yom  Kippur,  Customs 
and  Border  Protection  (CBP)  published 
in  the  Federal  Register  (68  FR  31976)  on 
May  29,  2003,  an  interim  rulemaking 
allowing  for  the  adoption  of  alternative 
examination  dates  in  order  to  avoid 
conflicts  with  national  holidays, 
religious  observances,  and  other 
foreseeable  events.  Section  111.13(b) 
was  amended  to  provide  that  CBP,  in 
those  circumstances,  could  publish  a 
notice  in  the  Federal  Register  changing 
the  examination  date  from  its  usual 
timing.  Accordingly,  this  document 
announces  that  CBP  has  scheduled  the 
October  2003  customs  broker's  license 
examination  for  Tuesday,  October  7. 

Dated:  June  30,  2003. 
Jayson  P.  Ahem.  ^ 

Assistant  Commissioner,  Office  of  Field 
Operations. 

(FR  Doc.  03-16952  Filed  7-3-03;  8:45  am) 

BILLING  COOE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  vdth  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Fire  Suppression  Assistance 
Program.  •» 
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Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

OMB  Number:  1660-0067. 
Abstract:  FEMA  provides  assistance 
lor  fire  suppression  of  forest  or 
grassland  fires,  which  threatens 
destruction  to  life  and/or  improved 
property  as  would  constitute  a  major 
disaster  under  Fire  Suppression 
Assistance  Program  (FSAP).  FEMA 
Form  20-10,  Financial  Status  Report,  is 
Used  by  the  Grantee  during  the  closeout 
process  to  provide  FEMA  with  a  final 
reporting  of  costs  under  the  FSAP. 
FEMA  Form  90-91,  Project  Worksheet, 
^  prepared  by  FEMA  and  State  staff 
working  with  the  Principal  Advisor. 
Standard  Form  (SF)  424,  Request  for 
Federal  Assistance,  is  used  by  the  State 
to  apply  for  a  grant  under  the  fire 
suppression  assistance  declaration. 
Standard  Form  270,  Request  for 
Advance  or  Reimbursement,  is  used  by 
the  State  as  an  alternative  to 
SMARTKLINK  H  to  receive  hmds.  hi 
addition,  imder  section  420  of  the 
Stafford  Act  there  must  be  a  FEMA-State 
Agreement.  Also,  a  State  Administrative 
Plan  must  be  developed  by  the  State  for 
the  Administration  of  a  Fire 
Suppression  Assistance  Grant.  The  plan 
must  designate  the  State  agency  that 
will  be  responsible  for  the 
administration  of  the  program,  describe 
the  procedures  for  the  administration  of 
the  fire  suppression  grant,  and  ensure 
compliance  with  the  law  and  regiilation 
applicable  to  (FSA)  grants  and  ensure 
the  administrative  plan  is  incorporated 
into  the  State  Emergency  Plan. 
Applicants  are  required  to  notify  FEMA 
of  all  benefits,  actual  or  anticipated, 
received  from  other  sources  for  the  loss 
for  which  they  are  applying  to  FEMA  for 
assistance.  The  State  may  appeal  any 
cost  or  eligibility  determination  under 
the  approved  declaration  within  60  days 
after  receipt  of  the  notice  of  action  being 
appealed. 

Affected  Public:  State,  Local  or  Tribal 
Government  and  Federal  Government. 
Number  of  Respondents:  42. 
Estimated  Time  per  Respondent: 
FEMA-State  Agreement  and 
Amendment,  1.5  hours;  Standard  Form 
424,  1  hour;  FEMA  Form  90-91,  30 
minutes;  FEMA  Form  20-10, 1  hour; 
Standard  Form  270,  30  minutes;  State 
Administrative  Plan,  8  hours;  State 
Hazard  Mitigation  Plan,  160  hours; 
Appeals,  1  hour;  Duplication  of 
Benefits,  1  hoiu. 

Estimated  Total  Annual  Burden 
Hours:  1972  hours. 

Frequency  of  Response:  Other,  as 
needed. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 


the  proposed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Af&irs,  Office  of  Management  and 
Budget,  (AttenUon:  Desk  Officer  for  the 
Federal  Emergency  Managem^it 
Agency,  Emergency  Preparedness  and 
Response  Directorate,  Department  of 
Homeland  Security),  Washington,  DC 
20503  within  30  days  of  the  date  of  this 
notice. 

FOR  RJRTHEfl  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Information  Resources  Management 
Division,  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seouity,  500 
C  Street,  SW.,  Room  316,  Washington, 
DC  20472,  facsimile  number  (202)  646- 
3347,  or  email  address 
InformationCollections@fema.gov. 

Dated:  June  30.  2003. 
Vernon  Adler, 

Acting  Division  Director,  Information 
Resources  Management  Division.  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-17010  Filed  7-3-03;  8:45  am] 
BtUING  CODE  •71»-01-l> 


the  President  in  his  declaration  of  June 
21,  2003: 

Lincoln,  Nicholas,  and  Wyoming  Counties 

for  Public  Assistance. 
Boone,  Kanawha,  Logan,  Mason.  McDowell, 

Mingo,  and  Wayne  Counties  for  Public 

Assistance  (already  designated  for 

Individual  Assistance.) 

(The  following  CaUlog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  toT)e  used 
for  reporting  and  drawing  hinds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance:  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response. 

(FR  Doc.  03-17008  Filed  7-3-03;  8:45  amj 

BNJJNO  CODE  671 S-U-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

IFEIIA-1474-OR] 

West  Virginia;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seciuity. 
action:  Notice. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1474-OR] 

West  Virginia;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
actkm:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  (FEMA-1474- 
DR),  dated  June  21,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  (FEMA-1474- 
DR),  dated  June  21,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency,  • 

Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
21,2003: 

Cabell,  McDowell,  and  Mingo  Counties  for 
Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  u.sed 
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for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs.  83.544,  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Michael  0.  Bro%vn, 

Under  Secretary.  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-17009  Filed  7-3-03;  8:45  am] 

WLUNG  CODE  671ft-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Pre-Disaster  Mitigation  Program 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Secm-ity. 
ACTION:  Notice  of  availability  of  Pre- 
Disaster  Mitigation  competitive  grants. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA)  gives 
notice  of  the  availability  of  Pre-Disaster 
Mitigation  (PDM)  competitive  grants  for 
fiscal  year  (FY)  2003.  FEMA  will 
provide  PDM  funds  to  assist  States  and 
communities  to  implement  a  sustained 
pre-disaster  natural  hazard  mitigation 
program  to  reduce  overall  risk  to  the 
population  and  structures,  while  also 
reducing  reliance  on  funding  from 
actual  disaster  declarations.  For  FY 
2003,  these  funds  will  be  awarded  on  a 
competitive  basis  with  a  National 
priority  on  funding  mitigation  projects 
that  address  National  Flood  Insurance 
Program  (NFTP)  repetitive  flood  loss 
properties. 

DATES:  States  and  Federally  recognized 
Indian  Tribal  governments  complete 
grant  applications  must  be  received 
electronically  or  on  paper  by  the 
appropriate  FEMA  Regional  Office  on  or 
before  midnight.  Eastern  Time,  October 
6,  2003.  If  the  non-federal  cost  share 
requirement  cannot  be  met  by  the 
application  deadline  due  to  pending 
State  and/or  local  legislative  approval  or 
fiscal  year  timelines,  the  Applicant  still 
must  submit  the  application  by  October 
6,  2003,  including  a  notation  in  the 
Budget  Narrative  and  a  letter  to  the 
FEMA  Regional  Director  providing  an 
explanation  and  stating  that  the  cost 
share  will  be  available  by  November  4, 


2003.  The  Applicant  must  follow-up 
with  a  written  certification  to  the  FEMA 
Regional  Director  by  November  4,  2003 
to  verify  that  non-federal  cost  share 
funding  is  approved  and  available  for 
immediate  use  if  the  application  is 
selected  by  FEMA. 

ADDRESSES:  FEMA  Regional  Offices: 

FEMA  Region  I — Serving  Maine,  New 
Hampshire,  Vennont,  Rhode  Island, 
Connecticut,  and  Massachusetts:  J.W. 
McCormack  POCH  Building,  Boston, 
MA  02109. 

FEMA  Region  II — Serving  New  York, 
New  Jersey,  Puerto  Rico,  and  the  U.S. 
Virgin  Islands:  26  Federal  Plaza,  Rm. 
1307,  New  York,  NY  10278-0001. 

FEMA  Region  III — Serving  the  District 
of  Columbia,  Delaware,  Maryland, 
Pennsylvania,  Virginia,  and  West 
Virginia:  1  Independence  Mall,  6th 
Floor,  615  Chestnut  Street, 
Philadelphia,  PA  19106-4404. 

FEMA  Region  IV — Serving  Alabama, 
Florida,  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  South  Carolina,  and 
Tennessee:  3003  Chamblee  Tucker 
Road,  Atlanta,  GA  30341. 

FEMA  Region  V^Serving  Illinois, 
Indiana,  Michigan,  Minnesota,  Ohio, 
and  Wisconsin:  536  S.  Clark  Street,  6th 
Floor,  Chicago,  IL  60605. 

FEMA  Region  VI— Serving  Arkansas, 
Louisiana,  New  Mexico,  Oklahoma,  and 
Texas:  FRC  800  North  Loop  288, 
Denton,  TX  76209-3698. 

FEMA  Region  VII — Serving  Iowa, 
Kansas,  Missouri,  and  Nebraska:  2323 
Grand  Avenue,  Suite  900,  Kansas  City, 
MO  64108-2670. 

FEMA  Region  VIII — Serving  Colorado, 
Montana,  North  Dakota,  South  Dakota, 
Utah,  and  Wyoming:  Denver  Federal 
Center,  Building  710,  Box  25267, 
Denver,  CO  80225-0267. 

FEMA  Region  IX— Serving  Arizona, 
California,  Hawaii,  Nevada,  the 
Territory  of  American  Samoa,  the 
Territory  of  Guam,  and  the 
Commonwealth  of  the  Northern 
Mariana  Islands:  1111  Broadway,  Suite 
1200,  Oakland,  CA  94607-4052. 

FEMA  Region  X^Serving  Alaska, 
Idaho,  Oregon,  and  Washington:  Federal 
Regional  Center,  130  228th  Street,  SW., 
Bothell,  WA  98021-979. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Magnino,  Program  Planning 
Branch,  Mitigation  Division,  FEMA,  500 
C  Street,  SW.,  Room  444,  Washington, 
DC  20472,  (202)  646-3807  or  e-mail: 
Karen.Magnino@dhs.gov. 

SUPPLEMENTARY  INFORMATION: . 

Appropriations 

$150  million  was  made  available  for  *" 
the  PDM  grant  program  under 
Consolidated  Appropriations 


Resolution,  2003,  Public  Law  (Pub.  L.) 
108-7.  In  general,  grants  are  to  be 
awarded  on  a  competitive  basis  and 
without  reference  to  State  allocations, 
quotas,  or  other  formula-based 
allocation  of  funds.  Funds  should  be 
used  primarily  to  fund  mitigation 
activities  that  address  natural  hazards, 
but  multi-hazard  projects  and  plans  may 
also  address  hazards  caused  by  non- 
natiu'al  forces. 

From  the  $150  million  FY  2003 
appropriation  for  the  PDM  program, 
$975,000  was  rescinded  by  a  general 
provision  in  the  law  that  directs  every 
program,  project,  and  activity  be 
reduced  by  0.65  percent.  FEMA  made 
available  $250,000  ($248,375  after 
rescission)  to  each  of  the  fifty  States,  the 
District  of  Columbia,  Puerto  Rico,  the 
Virgin  Islands,  Guam,  and  American 
Samoa  for  state  and  local  hazard 
mitigation  planning.  A  Notice  of  Funds 
Availability  for  the  PDM  planning 
grants  was  published  on  March  3,  2003. 
$3.6  million  of  PDM  funds  will  be 
available  as  Disaster  Resistant  ' 

University  (DRU)  grants,  through 
separate  notice,  to  State,  local  and 
Tribal  governments  for  pre-disaster 
mitigation  activities  that  benefit 
imiversities.  Approximately  $131.5 
million  is  available  for  PDM  competitive 
grants,  technical  assistance  and  program 
support. 

Authorities 

The  PDM  program  was  authorized  by 
section  203  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act),  42  U.S.C. 
5133,  as  amended  by  section  102  of  the 
Disaster  Mitigation  Act  of  2000  (DMA), 
Pub.  L.  106-390, 114  Stat.  1552,  to  assist 
States  and  communities  to  implement  a 
sustained  pre-disaster  natural  hazard 
mitigation  program  to  reduce  overall 
risk  to  the  population  and  structures, 
while  also  reducing  reliance  on  funding 
from  actual  disaster  declarations.  The 
PDM  program  provides  a  significant 
opportunity  to  raise  risk  awareness  and 
to  reduce  the  Nation's  disaster  losses 
through  pre-disaster  mitigation 
planning,  and  the  implementation  of 
planned,  pre-identified,  cost  effective 
mitigation  measures  that  are  designed  to 
reduce  injuries,  loss  of  life,  and  damage 
and  destruction  of  property  from  all 
hazards,  including  damage  to  critical 
facilities. 

44  CFR  Part  201,  Hazard  Mitigation 
Planning,  establishes  criteria  for  State 
and  local  hazard  mitigation  plaiming, 
pursuant  to  section  322  of  the  Stafford 
Act,  as  amended  by  section  104  of  the 
DMA.  After  November  1,  2003,  FEMA- 
approved  local  mitigation  plans  will  be 
required  as  a  condition  of  receiving 
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PDM  grants  for  local  mitigation  project 
grants.  FEMA-approved  local  mitigation 
plans  are  not  required  for  project  grants 
awarded  with  FY  2003  PDM  funds. 
FEMA  is  in  the  process  of  clarifying 
language  to  reflect  that  local  mitigation 
plans  are  not  required  for  project  grants 
awarded  with  FY  2003  PDM  funds 
competed  as  of  the  date  of  this  Notice. 
After  November  1,  2004,  a  FEMA- 
approved  Standard  State  mitigation  plan 
trtll  also  be  required  as  a  condition  of 
receiving  PDM  project  grants  for  State 
and  local  mitigation  activities.  The 
Standard  State  Mitigation  Plan  also  will 
be  required  for  non-emergency 
assistance  provided  under  the  Stafford 
Act,  including  Public  Assistance  funds 
for  restoration  of  damaged  facilities  and 
Hazard  Mitigation  Grant  Program 
funding.  Therefore,  the  development  of 
State  and  local  multi-hazard  mitigation 
plans  is  key  to  maintaining  eligibility 
for  future  FEMA  funding. 

Applicant  Eligibility 

Only  the  state  emergency 
management  agencies  or  a  similar  office 
(i.e..  the  office  that  has  emergency 
management  responsibility)  of  the  State, 
the  District  of  Columbia,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  Puerto 
Rico,  Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  as  well  as  Federally  recognized 
Indian  Tribal  governments  are  eligible 
to  apply  to  FEMA  for  assistance  as 
Ajpplicants  under  this  program. 
jln  keeping  with  the  intent  of  FEMA's 
overall  policy,  "Govemment-to- 
Govemment  Relations  with  American 
Indian  and  Alaska  Native  Tribal 
Governments,"  published  at  64  FR  2095, 
January  12, 1999,  Federally  recognized 
Indian  Tribal  governments  may  choose 
to  apply  for  PDM  grants  either  through 
the  State  as  a  Sub-applicant  or  directly 
to  FEMA  as  an  Applicant.  (This  choice 
is  independent  of  a  designation  under 
other  FEMA  grants  and  programs.)  Some 
State  regulations  prohibit  the  State  from 
acting  as  an  Applicant  for  an  Indian 
Tribe.  In  such  cases,  or  if  the  Tribe 
chooses,  the  Tribal  government  may  act 
as  its  ovra  Applicant.  However,  when 
legally  permitted,  hidian  Tribal 
governments  are  encouraged  to  continue 
existing  relationships  with  the  State  as 
the  Applicant. 

Subrapplicant  Eligibility 

Other  state  agencies.  Federally 
recognized  Indian  Tribal  governments, 
and  local  governments,  to  include  state 
recognized  Indian  Tribes,  authorized 
tribal  organizations,  and  Alaska  Native 
villages  are  eligible  to  apply  to  the 
Applicant  as  Sub-applicants.  Private 
non-profit  organizations  are  not  eligible 


to  apply  as  Sub-applicants;  however, 
they  may  request  a  local  government  to 
submit  an  application  for  their  proposed 
activity  on  their  behalf. 

All  Applicants  and  Sub-applicants 
must  be  participating  in  the  NFIP  if  they 
have  been  identified  through  the  NFIP 
as  having  a  Special  Flood  Hazard  Area 
(SFHA)  (a  Flood  Hazard  Boundary  Map 
(FHBM)  or  Flood  Insurance  Rate  Map 
(FIRM)  has  been  issued).  In  addition, 
the  community  must  not  be  on 
probation,  suspended  or  withdrawn 
from  the  NFIP. 


Grant  Application  Process 

Potential  Sub-applicants  should 
consult  the  official  designated  point  of 
contact  in  their  State/Tribe  for  more 
information  pertaining  to  their 
application  process. 

FEMA's  electronic  grants  (e-Grants) 
system  should  be  used  by  Applicants 
and  Sub-applicants  whenever  possible. 
FEMA  has  developed  the  e-Grants 
system  to  meet  the  intent  of  the 
eGovemment  initiative,  authorized  by 
Pub.  L.  106-107,  passed  on  November 
20, 1999.  This  initiative  requires  that  all 
government  agencies  both  streamline 
grant  application  processes  and  provide 
for  the  means  to  electronically  create, 
review,  and  submit  a  grant  application 
via  the  Internet.  Use  of  the  e-Grants 
system  will  greatly  assist  FEMA  in 
rapidly  reviewing  and  evaluating  the 
applications  for  the  PDM  program. 
FEMA's  e-Grants  system  incorporates  all 
of  the  elements  noted  below  for  the 
PDM  application  in  a  user-friendly 
format  for  both  Applicant  and  Sub- 
applicant  use.  The  electronic  process 
may  substitute  for  the  paper-based 
process  in  that  Sub-applicants' 
applications  are  electronically 
transmitted  to  the  Applicant  for  review 
and  action.  It  will  be  the  Applicant's 
responsibility  to  determine  which  sub- 
applications  will  be  included  in  their 
final  application  to  FEMA.  The 
Applicant  also  must  prioritize  the  sub- 
applications  included  in  its  applicatioh 
to  FEMA.  FEMA  will  use  the 
information  transmitted  through  the  e- 
Grants  system  to  evaluate  applications 
and  make  award  decisions,  monitor 
ongoing  performance  and  manage  the 
flow  of  federal  funds,  and  to  closeout 
the  grant  award  when  all  work  is 
completed. 

If  an  Applicant  does  not  use  the  e- 
Grants  system,  the  Applicant  may 
submit  a  paper  application,  which  can 
be  obtained  from  the  FEMA  Regional 
Office.  The  grant  application  should 
include: 

•  Application  for  Federal  Assistance, 
Standard  Form  424; 


•  Budget  Information — Construction 
Program,  FEMA  Form  20-15;  or 

•  Budget  Information— Non- 
Construction  Program,  FEMA  Form  20- 
20; 

•  Budget  Narrative  explaining  cost 
items  that  have  been  budgeted; 

•  Summary  Sheet  for  Assurances  and 
Certification,  FEMA  Form  20-16; 

•  Assurances — Non-Construction 
Program,  FEMA  Form  20-1 6A;  or, 

•  Assurances— Construction  ProRTam 
FEMA  Form  20-16B;  ' 

•  Certification  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsible  Matters;  and  Drug-Free 
Workplace  Requirements,  FEMA  Form 
20-1 6C: 

•  Disclosure  of  Lobbying  Activities, 
Standard  Form  I.I.I,; 

•  Approved  Indirect  Cost  Agreement, 
if  applicable; 

•  Documentation  to  support  Sub- 
applicant  status  as  a  small, 
impoverished  community,  if 
appropriate,  for  Federal  cost  share  of  up 
to  90  percent; 

•  Documentation  for  the  hazard  risk 
assessment  determination.  This  is  only 
required  as  part  of  mitigation  planning 
sub-applications; 

•  Complete  Benefit-Cost  Analysis 
documentation  for  mitigation  projects; 

•  The  AppUcant  should  include  a 
Program  Narrative  for  all  the  sub- 
applications  for  which  PDM  hmding  is 
requested.  The  Applicant  must  rank 
each  sub-application  included  in  the 
Program  Narrative  in  order  of  their 
priority  based  on  the  Applicant's 
mitigation  plan.  Only  one  sub- 
application  should  be  ranked  niunber  1. 
2,  3,  etc.  The  Program  Narrative  should 
include: 

(1)  Individual  activity  location  and 
name  of  Sub- Applicant; 

(2)  Timeline/schedule  for  each 
activity; 

(3)  Individual  activity  costs,  including 
Federal  and  non-Federal  shares; 

(4)  Activity-specific  scopes  of  work, 
including  a  list  of  properties,  if 
applicable; 

(5)  Certification  that  the  Applicant 
has  evaluated  the  included  activities, 
that  they  meet  all  PDM  program 
eligibility  criteria,  and  that  they  will  be 
implemented  in  accordance  with  44 
CFR  Part  13,  Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments; 

(6)  Responses  to  the  Supplemental 
Questions  for  each  Sub-applicant 
activity  for  competitive  ranking  and 
evaluation  (Supplemental  Questions  are 
available  for  Applicants  and  Sub- 
applicants  on  the  FEMA  Web  site: 
http://www.fema.gov/fima/pdm.shtm); 
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(7)  Recommendations  and 
documentation  regarding  the 
environmental  review  required  by  44 
CFR  Part  10,  Environmental 
Considerations,  and  other  applicable 
laws  and  executive  orders,  including 
responses  to  Established  Questions  for 
mitigation  projects  and  complete 
environmental/historic  docimientation 
(the  environmental/historic  Established 
Questions  are  available  for  Applicants 
and  Sub-applicants  on  the  FEMA  Web 
site:  http://www.fema.gov/fima/ 
pdm.shtm);  and 

(8)  Assurance  that  the  Sub-application 
is  complete  and  addresses  all  program 
requirements  including  the 
Supplemental  Questions,  thereby 
meeting  the  program  criteria  outlined 
under  section  203(g)  of  the  Stafford  Act. 

National  Priority  for  FY  2003 

For  FY  2003,  FEMA  has  established  a 
National  priority  on  funding  mitigation 
projects  that  address  NFIP  repetitive 
flood  loss  properties.  By  focusing  on  the 
mitigation  of  NFIP  repetitive  flood  loss 
properties  through  acquisition, 
relocation,  elevation,  floodproofing,  and 
minor  structiual  projects  that  save  lives 
and  protect  property,  there  will  be 
significant  reductions  to  the  NFIP 
claims  payments;  improvement  to  the 
soundness  of  the  National  Flood 
Insurance  Fund;  and  reduction  to 
disaster  housing  payments,  emergency 
response  expenses,  and  disaster 
assistance  to  fund  the  repair  of  the 
infrastructure.  In  addition,  fewer 
families  will  lose  wages  and  fewer 
businesses  will  suffer  reduced  profits  as 
a  result  of  flooding.  Also,  in  the  case  of 
property  acquisition,  there  will  be 
increased  recreational  opportunities  and 
an  enhancement  of  the  enviroimient 
through  the  creation  of  open  space  along 
rivers  and  streams.  Most  importantly, 
communities  and  their  residents  will  be 
safer  from  flood  hazards. 

Eligible  Activities  and  Associated  Costs 

Mitigation  Planning.  Applicants  may 
request  mitigation  planning  funds  to 
provide  mitigation  planning  assistance 
to  Sub-applicants,  including  delivery  of 
mitigation  planning  workshops  and 
assistance  in  the  development  of 
mitigation  plans.  Applicants  and  Sub- 
applicants  may  request  mitigation 
planning  funds  to  develop  State,  Tribal, 
and  local  multi-hazard  mitigation  plans 
that  meet  the  plaiming  criteria  outlined 
in  44  CFR  part  201  piu-suant  to  section 
322  of  the  Stafford  Act,  42  U.S.C.  5133. 
including  the  development  of  risk 
assessments  for  mitigation  plans. 
Proposals  may  be  submitted  for 
countywide  or  multi-jurisdictional 
plans  since  many  mitigation  issues  are 


better  resolved  by  evaluating  hazards  in 
a  more  comprehensive  fashion, 
however,  multi-jurisdictional  plans 
must  be  adopted  by  all  jurisdictions 
covered  by  the  plan.  Multi-hazard 
mitigation  plaiming  must  primarily 
focus  on  natural  hazards  but  may  also 
address  hazards  caused  by  non-natural 
forces. 

Because  FEMA's  National  priority  for 
FY  2003  is  to  fund  proposals  that 
address  NFIP  repetitive  flood  loss 
properties,  communities  with  NFIP 
repetitive  flood  loss  properties  are  urged 
to  address  those  properties  in  their  risk 
assessment  and  planning  process. 

As  part  of  the  competitive  grant 
program,  up  to  10  percent  of  the  funds 
requested  in  the  mitigation  plaiming 
sub-application  may  be  used  for 
information  dissemination  activities 
regarding  cost-effective  mitigation 
technologies.  These  activities  may 
include  marketing  and  outreach 
(brochures  and  videos,  etc.),  related  to 
the  proposed  mitigation  planning 
activity. 

Mitigation  Projects.  Multi-hazard 
mitigation  projects  must  primarily  focus 
on  natural  hazards  but  may  also  address 
hazards  caused  by  non-natural  forces. 
Funding  is  restricted  to  a  maximum  of 
$3  million  of  Federal  funds  per  project. 
The  following  are  eligible  types  of 
mitigation  projects: 

•  Property  acquisition  or  relocation  of 
hazard  prone  property  for  conversion  to 
open  space  in  perpetuity; 

•  Structural  and  non-structural 
retrofitting  (including  designs  and 
feasibility  studies  when  included  as  part 
of  the  construction  project)  for  wildfire, 
seismic,  wind  or  flood  hazards  (e.g., 
elevation,  storm  shutters,  hurricane 
clips); 

•  Minor  structural  hazard  control  or 
protection  projects  that  may  include 
vegetation  management,  and  stormwater 
management  (e.g.,  culverts,  floodgates, 
retention  basins);  and, 

•  Localized  flood  control  projects, 
such  as  certain  ring  levees  and 
floodwall  systems,  that  are  designed 
specifically  to  protect  critical  facilities 
and  that  do  not  constitute  a  section  of 
a  larger  flood  control  system. 

Mitigation  projects  must  also  meet  the 
following  general  criteria: 

(1)  Be  cost-effective  and  substantially 
reduce  the  risk  of  future  damage, 
hardship,  loss,  or  suffering  resulting 
from  a  major  disaster,  consistent  with  44 
CFR  206.434(c)(5)  and  related  guidance, 
and  have  a  Benefit  Cost  Analysis  that 
results  in  a  benefit  cost  ratio  of  at  least 
1.0.  Mitigation  projects  without  a 
Benefit  Cost  Analysis  or  with  a  benefit 
cost  ratio  less  than  1.0  will  not  be 
considered  for  the  PDM  competitive 


grant  program.  Mitigation  projects  with 
higher  benefit  cost  ratios  will  be  more 
competitive.  Applicants  may  use 
programs  or  mechanisms  other  than  the 
FEMA  benefit-cost  model  to  conduct  the 
Benefit  Cost  Analysis;  however  the 
methodology  used  must  be  consistent 
with  the  FEMA  benefit-cost  model  and 
approved  in  advance  by  FEMA.  To 
facilitate  the  review  and  approval  of 
eligible  mitigation  activities,  FEMA  has 
developed  an  alternative  approach  to 
determine  cost  effectiveness  for 
mitigating  certain  NFIP  repetitive  loss 
properties  (information  on  the 
alternative  approach  to  determine  cost 
effectiveness  is  available  for  Applicants 
and  Sub-applicants  on  the  FEMA  Web 
site:  http://www.fema.gov/fima/ 
pdm.shtm); 

(2)  Be  in  conformance  with  the 
current  FEMA-approved  State  hazard 
mitigation  plan; 

(3)  Solve  a  problem  independently  or 
constitute  a  functional  portion  of  a 
solution  where  there  is  assvirance  that 
the  project  as  a  whole  will  be 
completed,  consistent  with  44  CFR 
206.434(c)(4); 

(4)  Be  in  conformance  with  44  CFR 
Part  9,  Floodplain  Management  and 
Protection  of  Wetlands,  44  CFR  Part  10, 
Environmental  Considerations; 

(5)  Not  duplicate  the  assistance  that 
another  Federal  agency  or  program  has 
the  primary  authority  to  provide, 
consistent  with  44  CFR  206.434(g); 

(6)  Be  located  in  a  community  that  (a) 
does  not  have  a  SFHA,  or  (b)  is 
participating  in  the  NFIP  iif  the 
community  has  an  identified  SFHA  (a 
FHBM  or  FIRM  has  been  issued).  The 
community  must  not  be  on  probation, 
suspended  or  withdrawn  from  the  NFIP; 
and, 

(7)  Meet  the  requirements  of  Federal, 
State,  and  local  laws. 

As  part  of  the  competitive  grant,  up  to 
10  percent  of  the  funds  requested  in  the 
project  sub-application  may  be  used  for 
information  dissemination  activities 
regarding  cost-effective  mitigation 
technologies.  These  activities  may 
include  marketing  and  outreach 
(brochures  and  videos,  etc.),  related  to 
the  proposed  mitigation  project. 

Applicant  Management  Costs. 
Applicants  may  request  up  to  10  percent 
of  the  total  planning  and  project  grant 
funding  requested  for  management  costs 
to  support  the  solicitation,  review  and 
processing  of  PDM  sub-applications  and 
awards,  and  to  provide  technical 
assistance  to  Sub-applicants,  including 
assisting  Sub-applicants  with  Benefit 
Cost  Analysis  and  environmental  and 
historic  documentation.  Care  must  be 
taken  not  to  provide  more  technical 
assistance  to  one  Sub-applicant  than 
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another  to  avoid  the  appearance  of  pre- 
selection. If  requested,  indirect  costs 
must  be  included  as  part  of  management 
costs  and  must  be  supported  with  a 
current  Indirect  Cost  Rate  approved  by 
a  Federal  Cognizant  Agency.  However, 
in  no  case  will  the  amoimt  of  funding 
awarded  for  management  costs  exceed 
10  percent  of  the  total  amount  awarded 
for  mitigation  planning  and  project  sub- 
grants.  There  is  no  waiver  to  increase 
Applicant  Management  Costs. 

Applicants  that  request  management 
costs  must  submit  a  separate  sub- 
application  for  their  management  costs. 
Management  costs  will  not  factor  into 
the  competitive  evaluation  of  planning 
pr  project  proposals  submitted  by  the 
Applicant  and  do  not  need  a  Benefit 
Cost  Analysis.  Funding  for  Applicant 
management  costs  will  not  be  awarded 
until  all  planning  and  project  sub- 
applications  have  been  awarded  to 
ensiu^  that  Applicant  management  costs 
do  not  exceed  10  percent  of  the  total 

Klanning  and  project  sub-grant  awards, 
(anagement  costs  will  be  cost  shared 
with  up  to  75  percent  of  eligible  costs 
provided  by  FEMA  and  at  least  25 
percent  provided  by  a  non-Federal 
source  to  the  maximiun  Federal  share 
approved  by  FEMA. 

Suh-appficant  Management  Costs. 
Sub-applicants  may  request  a  maximiun 
of  5  percent  of  the  total  grant  funding 
liaquested  for  management  costs  to 
support  approved  planning  activities  or 
projects.  Sub-applicant  management 
posts  must  be  included  as  part  of  the 
planning  activity  or  project  costs  and, 
therefore,  must  be  included  in  the 
Benefit  Cost  Analysis  for  projects.  If 
requested,  indirect  costs  must  be 
included  as  part  of  the  Management 
Costs  and  must  be  supported  with  a 
current  Indirect  Cost  Rate  approved  by 
a  Federal  Cognizant  Agency.  However, 
in  no  case  will  the  total  Federal  share 
for  any  project,  including  management 
costs,  exceed  $3  million.  There  is  no 
waiver  to  increase  Sub-applicant 
Management  Costs. 

Ineligible  Activities 

Ineligible  Mitigation  Projects.  The 
fdllowing  mitigation  projects  are 
ineligible  for  the  PDM  program: 

•  Major  flood  control  projects  such  as 
dikes,  levees,  floodwalls,  seawalls, 
groins,  jetties,  dams,  waterway 
channelization;  beach  nourishment  or 
renourishment; 

„    !•  Warning  systems; 

!•  Engineering  designs  that  are  not 
integral  to  a  proposed  project; 

•  Feasibility  studies  that  are  not 
integral  to  a  proposed  project; 

•  Drainage  studies  that  are  not 
integral  to  a  proposed  project; 


•  Generators  that  are  not  integral  to  a 
proposed  project; 

•  Phased  or  partial  projects; 

•  Flood  studies  or  mapping;  and, 

•  Response  and  communication 
equipment. 

Cost  Overruns.  The  PDM  program  is  a 
competitive  grant  program  and, 
therefore,  award  amounts  are  final 
There  are  no  cost  overruns  associated 
with  this  program. 

Cost  Share  Requirement 

FEMA  will  contribute  up  to  75 
percent  of  the  total  amount  approved 
under  the  grant  award,  to  implement 
approved  activities.  At  least  25  percent 
of  the  total  approved  under  the  grant 
award  must  be  provided  from  a  non- 
Federal  soimie.  Grants  awarded  to 
small,  impoverished  commimities  may 
receive  a  Federal  share  of  up  to  90 
percent  of  the  total  amount  approved 
under  the  grant  award,  to  implement 
eligible  approved  activities.  A  small, 
impoverished  community  must  meet  all 
of  the  following  criteria: 

•  It  must  be  a  community  of  3,000  or 
fewer  individuals  that  is  identified  by 
the  State  as  a  rural  community,  and  is 
not  a  remote  area  within  the  corporate 
boundaries  of  a  larger  city; 

•  It  must  be  economically 
disadvantaged,  with  residents  having  an 
average  per  capita  annual  income  not 
exceeding  80  percent  of  national  per 
capita  income,  based  on  best  available 
data; 

•  It  must  have  a  local  unemployment 
rate  that  exceeds  by  one  percentage 
point  or  more,  the  most  recently 
reported,  average  yearly  national 
unemployment  rate;  and 

•  It  must  meet  any  other  factors  as 
determined  by  the  State  in  which  the 
community  is  located. 

All  non-Federal  contributions,  cash 
and  in-kind,  are  accepted  as  part  of  the 
non-Federal  share.  Except  as  allowed  by 
Federal  statute,  no  other  Federal  funds 
can  be  used  as  a  cost  share. 
Requirements  for  in-kind  contributions 
can  be  found  in  44  CFR  13.24.  In-kind 
contributions  must  be  directly  related  to 
eligible  program  costs.  The  following 
documentation  is  required  for  third- 
party  cash  and  in-kind  contributions: 
record  of  source  of  donor,  dates,  rates, 
amounts,  and  deposit  slips  for  cash 
contributions. 

Evaluation  and  Award  Processes 

National  Ranking.  FEMA  will  score 
all  eligible  activities  on  the  basis  of 
predetermined,  objective,  quantitative 
factors  to  calculate  a  National  Ranking 
Score.  Mitigation  planning  activities 
will  be  scored  separately  from 
mitigation  projects. 


•  Ranking  factors  for  competitive 
mitigation  planning  activities,  listed  in 
order  of  importance,  are: 

(1)  Sub-applicant's  assessment  of  risks 
by  hazard; 

(2)  The  priority  given  to  the  sub- 
application  by  the  Applicant; 

(3)  Community  mitigation  factors 
such  as  Community  Rating  System 
class,  Cooperating  Technical  Partner, 
participation  as  a  Firewise  Conununity, 
and  adoption  of  codes  to  include 
Building  Code  Effectiveness  Grading 
Schedule,  International  Code  Series  and 
National  Fire  Protection  Association 
5000  Code; 

(4)  Status  of  FEMA-approved  local. 
Standard  State/Tribal  and  Enhanced 
State/Tribal  mitigation  plans;  and, 

(5)  Status  of  the  Sub-applicant  as  a 
small,  impoverished  community. 

•  Ranking  factors  for  mitigation 
projects,  listed  in  order  of  importance 
with  the  same  importance  given  to 
numbers  5,  6,  and  7,  are: 

(1)  Benefit  Cost  ratio  by  hazard  based 
on  Applicant's  Benefit  Cost  Analysis; 

(2)  The  priority  given  to  the  sub- 
application  by  the  Applicant; 

(3)  Community  mitigation  factors 
such  as  Community  Rating  System 
class.  Cooperating  Technical  Partner, 
participation  as  a  Firewise  Community, 
and  adoption  of  codes  to  include 
Building  Code  Effectiveness  Grading 
Schedule,  International  Code  Series  and 
National  Fire  Protection  Association 
5000  Code; 

(4)  Status  of  FEMA-approved  local. 
Standard  State/Tribal  and  Enhanced 
State/Tribal  mitigation  plans; 

(5)  Percent  of  toe  population 
benefiting  (equals  the  community 
population  divided  by  the  individuals 
directly  benefiting); 

(6)  Status  of  the  Sub-applicant  as  a 
small,  impoverished  community;  and 

(7)  Whether  the  project  protects 
critical  facilities. 

PDM  is  a  competitive  grant  program 
in  which  Applicants  compete  for 
limited  funds  and,  as  such,  the  program 
must  emphasize  funding  eligible  cost- 
effective  mitigation  activities.  Therefore, 
mitigation  projects  with  higher  benefit 
cost  ratios  will  be  more  competitive.  To 
enhance  proposal  competitiveness. 
Applicants  are  encouraged  to  conduct  a 
thorough  Benefit  Cost  Analysis  in 
accordance  with  this  Notice  that 
demonstrates  the  maximum  benefits 
associated  with  their  mitigation  project. 
Mitigation  projects  with  a  benefit  cost 
ratio  less  than  1.0  will  not  be  considered 
for  the  PDM  competitive  grant  program. 

Proposals  will  be  ranked  in 
descending  order  based  on  the  National 
Ranking  Scores,  and  the  highest  scored 
applications  representing  150  percent  of 
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funds  available  nationally  for  the 
competitive  PDM  program  will  progress 
to  the  National  Evaluation  phase.  FEMA 
Moll  also  include  the  two  highest- 
scoring  sub-applications  submitted  by 
each  State  and  the  two  highest  scoring 
sub-applications  from  Federally 
recognized  hidian  Tribal  government 
Applicants  in  the  National  Evaluation,  if 
not  included  in  the  150  percent,  to 
ensure  a  geographic  spread  of  the 
applications  considered.  FEMA  also 
may  include  additional  sub-applications 
that  are  primarily  focused  on  the 
National  priority  to  address  NFIP 
repetitive  flood  loss  properties  among 
the  sub-applications  that  progress  to  the 
National  Evaluation. 

National  Evaluation.  National  panels, 
chaired  by  FEMA  and  composed  of 
FEMA  headquarters  and  regional  staff, 
other  Federal  agency  staff,  and  State 
representatives,  will  convene  to 
evaluate  the  proposals  on  the  basis  of 
additional  predetermined  qualitative 
factors  to  calculate  a  National 
Evaluation  Score.  Mitigation  planning 
activities  will  be  scored  separately  from 
mitigation  projects. 

•  Evaluation  factors  for  competitive 
mitigation  planning  activities,  listed  in 
order  of  importance  with  the  same 
importance  given  to  niunbers  7  and  8, 
are: 

.  (1)  Feasibility  of  project  methodology 
and  outcome; 

(2)  Implementation  involves 
reasonable  timeline  and  expectations; 

(3)  Sufficient  staff  and  resources  to 
implement; 

(4)  Consistency  with  the  National 
priority  to  address  FEMA-identified 
targeted  NFIP  repetitive  flood  loss 
properties; 

(5)  Community  mitigation  incentives 
to  include  tax  credits,  waiver  of 
building  permit  fees,  and  building 
codes; 

(6)  Leverages  State  and  local 
community  involvement  through 
partnerships; 

(7)  Identifies  appropriate  outreach 
activities  that  advance  mitigation; 

(8)  Serves  as  a  model  for  other 
communities; 

(9)  Innovation  and  creativity  used  as 
part  of  the  best  available  options;  and, 

(10)  National  Ranking  score. 

•  Evaluation  factors  for  mitigation 
projects,  listed  in  order  of  importance 
with  the  same  importance  given  to 
numbers  9  and  10,  eire: 

(1)  Feasibility  of  project  methodology 
and  outcome; 

(2)  Implementation  involves 
reasonable  timeline  and  expectations; 

(3)  Sufficient  staff  and  resources  to 
implement; 

(4)  Consistency  with  the  National 
priority  to  reduce  NFIP  repetitive  flood 


loss  properties;  Federal  laws  and 
Executive  Orders  to  include  National 
Environmental  Policy  Act,  National 
Historic  Preservation  Act,  Clean  Water 
Act,  Floodplain  Management,  and 
Seismic  Sajfety  of  Federal  Buildings;  and 
Federal  programs  such  as  American 
Heritage  Rivers  Initiative,  SBA 
Mitigation  Loan  Program  and  EPA 
Watershed  Initiative; 

(5)  Community  mitigation  incentives 
to  include  tax  credits,  waiver  of 
building  permit  fees,  and  building 
codes; 

(6)  Whether  the  project  protects 
critical  facilities; 

(7)  Leverages  State  and  local 
community  involvement  through 
partnerships; 

(8)  Serves  as  a  model  for  other 
communities; 

(9)  Offers  durable  financial  and  social 
benefits; 

(10)  Identifies  appropriate  outreach 
activities  that  advance  mitigation; 

(11)  Innovation  and  creativity  used  as 
part  of  the  best  available  options;  and, 

(12)  National  Ranking  Score. 
Selection/Award.  For  FY  2003  PDM 

competitive  funds,  awards  will  be 
governed  by  Consolidated 
Appropriations  Resolution,  Pub.  L.  108- 
7,  section  203  of  the  Stafford  Act,  as 
amended  by  section  102  of  the  DMA, 
this  notice,  and  program  guidance, 
which  will  be  made  available  to  the 
public  on  the  FEMA  Internet  site: 
http://www.fema.gov/fima/pdm.shtm. 

The  Headquarters  Approving  Federal 
Official  shall  consider  the  National 
Evaluation  Score,  any  comments  and 
recommendations  from  the  independent 
reviewers,  the  National  priority,  and 
other  pertinent  information  to 
determine  which  sub-apphcations  to 
approve.  After  the  sub-applications  are 
selected,  FEMA  Regional  offices  will 
work  with  Applicants  whose  sub- 
applications  are  selected  to  implement 
the  grant  award. 

Environmental/Historic  Preservation 
Review  Process 

FEMA  has  determined,  in  accordance 
with  44  CFR  10.8(d)(2)(iii),  that 
mitigation  planning  activities  have  no 
impact  on  the  environment  and  will 
require  no  further  environmental  or 
historic  preservation  review.  However, 
mitigation  projects  will  require 
environmental/historic  preservation 
review.  Construction  type  activities 
usually  require  more  extensive  review, 
or  even  an  environmental  assessment 
with  alternatives  addressed  and/or 
historic  preservation  consultation.  For 
selected  mitigation  projects  that  require 
any  level  of  environmental/historic 
preservation  review,  FEMA  will  not 


award  the  grant  and  the  Applicant  may 
not  initiate  construction  imtil  FEMA  has 
completed  its  review.  FEMA  will 
complete  the  environmental  and 
historic  preservation  review  with  the 
assistance  of  both  the  Applicant  and  the 
Sub-applicant. 

If,  alter  review  of  the  responses  to  the 
established  environmental/historic 
questions,  supporting  documentation, 
and  the  CQjisultations  with  regulatory/ 
resource  agencies,  FEMA  determines 
that  certain  compliance  measures  are 
required  to  address  the  environmental/ 
historic  impacts  of  a  selected  project, 
FEMA  will  notify  the  Applicant.  The 
Applicant  or  Sub-applicant  may 
determine  whether  or  not  to  accept  the 
grant  award  based  on  the  estimated 
additional  cost  of  the  compliance 
measures.  The  amoimt  of  the  Federal 
share  will  not  be  increased  to  cover  any 
additional  costs.  Therefore,  it  is 
essentia]  that  Applicants  and  Sub- 
applicants  include  costs  associated  with 
any  anticipated  envfronmental/historic 
preservation  compliance  measures  or 
alternatives  identified  through  the 
development  of  the  enviroimiental/ 
historic  preservation  docxmientation  in 
the  project  budget  at  the  time  of 
application  submission. 

Reconsideration 

At  its  discretion,  FEMA  may  review  a 
decision  where  there  is  an  indication  of 
material  technical  or  procedural  error 
that  influenced  our  decision.  Requests 
for  reconsideration  based  upon 
technical  or  procedural  error  should  be 
directed  to  the  Regional  Director  within 
60  days  of  receiving  notice  of  our 
decision.  The  Regional  Director  will 
analyze  the  reconsideration  request  and 
make  a  recommendation  to  the  Director 
of  the  Mitigation  Division  at 
Headquarters  or  his  designee. 

Reporting  Requirements 

The  following  reports  are  required 
from  Applicants  that  are  awarded  PDM 
competitive  grants  (Grantees): 

•  Federal  Cash  Transaction  Reports. 
If  the  Grantee  uses  the  U.S.  Department 
of  Health  and  Human  Services  (HHS) 
Payment  Management  System-' 
SMARTLINK,  the  Grantee  shall  submit 
a  copy  of  the  PMS  272  Cash  Transaction 
Report  submitted  to  the  HHS)  to  FEMA. 

•  Financial  Status  Reports.  The 
Grantee  shall  submit  Financial  Status 
Reports.  SF  269  or  FF  20-10,  to  the 
FEMA  regional  office  within  30  days 
from  the  end  of  the  first  federal  quarter 
following  the  initial  grant  award.  The 
Regional  Dfrector  may  waive  this  initial 
report.  The  Grantee  shall  submit 
quarterly  financial  status  reports 
thereafter  until  the  grant  ends.  Reports 
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iare  due  on  January  30,  April  30,  July  30. 
and  October  30. 

•  Performance  Reports: 

(1)  The  Grantee  shall  submit 
performance  reports  (no  required 
format)  to  the  FEMA  Regional  Office 
within  30  days  after  end  of  each  quarter. 
Reports  are  due  January  30,  April  30, 
July  30  and  October  30. 

(2)  Quarterly  performance  report  shall 
consist  of  a  comparison  of  actual 
accomplishment  of  the  approved 
activity  and  report  the  name, 
completion  status,  expenditiu^,  and 
payment-to-date  of  each  approved 
activity/sub-grant  award  under  the 
<iant  Award. 

•  Fmal  Reports.  The  Grantee  shall 
submit  a  Final  Financial  Statxis  Report 
and  Performance  Report  within  90  days 
feom  Grant  Award  Performance  Period 
expiration  date,  per  44  CFR  13.50. 

•  Enforcement.  In  reference  to  44  CFR 
13.43  Enforcement,  the  Regional 
Director  may  suspend  drawdowns  from 
the  HHS/Payment  Management  System- 
SMARTLINK  or  take  other  remedial 
actions  for  non-compliance  if  quarterly 
reports  are  not  submitted. 

,  Dated:  July  1.  2003. 
Aathony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
IfTi  Doc.  03-17043  Filed  7-3-03;  8:45  am] 
BILLING  CODE  6718-36-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4491-N-12] 

Notice  Of  Intent  To  Prepare  a  Generic 
Environmental  Impact  Statement  for 
the  World  Trade  Center  Memorial  and 
Redevelopment  Plan  in  the  Borough  of 
Manhattan,  City  of  New  York,  NY  and 
Notice  of  Public  Scoping  Meeting  and 
Scoping  Comment  Period 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice  of  intent. 


and  Redevelopment  Plan  in  order  to 
evaluate  related  components  of  the  Plan 
as  a  single  program.  The  GEIS  will  be 
prepared  as  a  joint  NEPA  and  New  York 
State  Environmental  Quality  Review  Act 
(SEQRA)  document  intended  to  satisfy 
the  requirements  of  both  federal  and 
state  environmental  statutes,  including 
6  NYCRR  617.10(a).  This  notice  is  given 
in  accordance  with  the  provisions  and 
requirements  of  40  CFR  parts  1500- 
1508. 


A.  Background 


SUMMARY:  hi  accordance  with  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  (NEPA)  and  implementing 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  the  Lower  Manhattan 
Development  Corporation  (LMDC),  a 
subsidiary  of  the  Empire  State 
Development  Corporation  (a  political 
subdivision  and  public  benefit 
corporation  of  the  State  of  New  York), 
has  determined  to  prepare  a  Generic 
Environmental  Impact  Statement  (GEIS) 
for  the  World  Trade  Center  Memorial 


Lead  Agency:  In  accordance  with 
section  104(g)  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5304(g))  and  HUD's 
regulations  under  24  CFR  part  58 
(Environmental  Review  Procedures  for 
Entities  Assuming  HUD  Environmental 
Responsibilities),  HUD  has  authorized 
LMDC  to  assume  authority  as  the  NEPA 
Responsible  Entity.  The  GEIS  will  also 
be  prepared  in  cooperation  with  The 
Port  Authority  of  New  York  and  New 
Jersey  (Port  Authority).  LMDC  is  the 
SEQRA  Lead  Agency.  Federal  agencies 
with  jurisdiction  by  law,  special 
expertise,  or  other  special  interest 
should  report  their  interest  and  indicate 
their  willingness  to  participate  in  the 
GEIS  process  as  a  Cooperating  Agency. 

ADDRESSES:  Notice  of  intent  to  prepare 
a  GEIS  is  hereby  given  and  all  interested 
federal,  state,  and  local  agencies, 
,    groups,  and  the  public  are  invited  to 
comment  on  the  Draft  Scope  of  the 
GEIS.  Written  comments  on  the  Draft 
Scope  are  requested  and  will  be 
accepted  until  5  p.m.  Eastern  Daylight 
Time  (EDT)  on  August  4,  2003,  at  the 
following  address: 

Lower  Manhattan  Development 
Corporation,  Attention:  Comments 
WTC  Memorial  and  Redevelopment 
Plan/DGEIS,  One  Liberty  Plaza,  New 
York,  NY  10006. 

Written  comments  may  also  be 
submitted  until  5  p.m.  EDT  on  August 
4,  2003,  on  LMDC's  website, 
www.RenewNYC.com,  in  "Planning, 
Design  &  Development" 

FOR  FURTHER  INFORMATION  CONTACT: 
Further  information  and  a  copy  of  the 
Draft  Scope  may  be  obtained  by 
contacting  Avalon  Simon,  Legal 
Assistant,  Lower  Manhattan 
Development  Corporation,  One  Liberty 
Plaza.  New  York,  NY  10006;  Telephone: 
(212)  962-2300;  Fax:  (212)  962-2431;  E- 
mail:  wtcenvironmentaI@renewnyc.com. 
A  copy  of  the  Draft  Scope  is  also 
available  on  LMDC's  website: 
www.RenewNYC.com  in  "Planning, 
Design  &  Development." 

SUPPt^MENTARY  INFORMATION: 


The  Proposed  Action  contemplates 
the  construction  of  a  World  Trade 
Center  memorial  and  memorial-related 
improvements,  up  to  10  milfion  square 
feet  of  commercial  office  space,  up  to 
one  million  square  feet  of  retail  space, 
up  to  one  million  square  feet  of 
conference  center  and  hotel  facihties, 
new  open  space  areas,  museum  and 
cultural  facilities  and  certain 
infrastructure  improvements  at  the 
World  Trade  Center  site  (WTC  Site).  The 
WTC  Site  is  bounded  generally  by 
Church  Street  on  the  east,  Liberty  Street 
on  the  south,  West  Street  on  the  west 
and  Vesey  Street  on  the  north. 

The  proposed  design  for  the  16-acre 
former  WTC  Site  would  divide  it  into 
unequal  quadrants  in  the  context  of  new 
street  configurations:  Fulton  Street 
would  run  east-west  through  the  site 
and  Greenwich  Street  would  run  north- 
south  through  the  site. 

The  memorial  district  would 
encompass  the  area  where  the  World 
Trade  Center  Towers  once  stood  in  the 
southwest  quadrant,  h  would  be  a 
sunken  area  revealing  the  "slurry"  wall 
on  the  west  side  of  the  WTC  Site.  The 
preferred  memorial  design  will  be 
identified  in  the  fall  of  2003  and  will  be  ' 
described  in  more  detail  in  the  GEIS. 
Pedestrian  access  would  be  provided 
from  September  11  Place  at  the 
southwest  comer  of  Fulton  and 
Greenwich  Streets,  ftiam  Greenwich 
Street  halfway  down  the  block  south  to 
Liberty  Street,  and  from  Liberty  Street 
near  West  Street.  A  museum  and  oth« 
cultural  facilities  would  also  be 
provided  on  the  southwest  quadrant. 

The  northwest  quadrant  would  be  the 
location  of  the  1776  Freedom  Tower  (a 
1,776-foot-tall  structure),  Heroes  Park, 
office  space,  ground  floor  retail,  and  a 
performing  arts  center. 

The  northeast  comer  of  the  WTC  Site' 
would  be  the  location  of  a  hotel  and 
office  building  with  ground  floor  retail. 
In  the  southeast  quadrant  will  be  an 
open  space  area  called  the  Wedge  of 
Light  and  two  office  towers  with  street 
level  retail  and  access  to  lower  level 
retail  on  either  side  of  a  pedestrian 
passageway,  Cortlandt  Way,  extending 
the  view  corridor  of  Cortlandt  Street 
west  through  the  WTC  Site. 

The  portions  of  the  Proposed  Action 
scheduled  for  initial  development 
include  the  memorial,  memorial-related 
improvements  and  museum  and 
cultural  facihties,  the  1776  Freedom 
Tower,  and  certain  of  the  retail  uses 
described  above.  LMDC,  the  Port 
Authority,  the  Port  Authority's  net 
lessees,  and  Studio  Daniel  Libeskind  are 
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working  together  to  develop  design 
guidelines  for  these  structures. 

Alternatives  that  will  be  looked  at  in 
the  GEIS  will  include  a  no-build 
alternative  and  a  reasonable  range  of 
other  alternatives,  such  as  design 
alternatives  or,  if  feasible,  a  '"no 
impact"  or  "reduced  impact"  alternative 
that  might  accomplish  LMDC's  goals  for 
the  Proposed  Action,  as  well  as 
additional  alternatives  generated  by  the 
scoping  process. 

B.  Need  for  the  GEIS     * 

The  proposed  project  may  constitute 
an  action  significantly  affecting  the 
quality  of  the  human  environment. 
Therefore,  the  lead  agency  has  elected  to 
prepare  a  GEIS  pursuant  to  24  CFR  part 
58  and  Article  8  of  SEQRA  and  the 
Regulations  promulgated  pursuant 
thereto  at  6  NYCRR  part  617.  Responses 
to  this  notice  will  be  used  to:  (1) 
determine  significant  environmental 
issues;  (2)  assist  in  developing  the  range 
of  alternatives  to  be  considered;  (3) 
identify  interested  parties  that  would 
like  to  participate  in  the  GEIS  process. 

C.  Scoping 

Two  public  comment  meetings  on  the 
Draft  Scope  have  been  scheduled  for 
Wednesday,  July  23,  2003,  from  2  p.m. 
to  5  p.m.  EDT  and  from  6  p.m.  to  9  p.m. 
EDT  at  the  Tribeca  Performing  Arts 
Center  at  the  Borough  of  Manhattan 
Community  College,  199  Chambers 
Street  (between  Greenwich  and  West 
Streets),  New  York,  NY.  The  public 
meeting  site  is  accessible  to  the 
mobility-impaired.  Interpreter  services 
will  be  available  for  the  hearing- 
impaired  upon  advance  request.  Public 
comments  on  the  Draft  Scope  will  be 
solicited  at  the  meetings.  Following  the 
public  meetings  on  the  Draft  Scope,  the 
public  comment  period  on  the  Draft 
Scope  will  remain  open  for  written 
comments,  which  must  be  received  by 
LMDC  by  5  p.m.  EDT  on  August  4,  2003. 
Comments  should  be  sent  to: 


Lower  Manhattan  Development 

Corporation, 
Attention:  Comments  WTC  Memorial 

and  Redevelopment  Plan/DGEIS, 
One  Liberty  Plaza, 
New  York,  NY  10006. 

Comments  on  the  Draft  Scope  may 
also  be  submitted  until  5  p,m.  EDT  on 
August  4,  2003.  on  LMDC's  website: 
www.RenewNYC.com  in  "Planning, 
Design  &  Development"  (visit  http:// 
www.renewnyc.  com/ plan  desdev/ 
frmcomments.asp,  then  choose  the 
category  "Environmental/Plan 
Review"). 

The  Draft  Scope  will  be  sent  to  known 
interested  parties  and  others  requesting 
copies  in  advance  of  the  public 
comment  meeting  on  the  Draft  Scope. 
The  Draft  Scope  for  the  Proposed  Action 
may  be  viewed  at  www.RenewNYC.com 
in  the  section  on  "Planning,  Design  & 
Development." 

D.  GEIS  Issues 

The  Draft  Scope  identifies  the 
following  areas  for  potential  discussion 
in  the  GEIS:  land  use  and  public  policy, 
socioeconomic  conditions;  community 
facilities  and  services;  open  space  areas 
and  recreational  facilities;  shadows, 
historic  resources,  urban  design/visual 
resources;  neighborhood  character; 
hazardous  materials;  infrastructure, 
solid  waste  and  sanitation  and  energy; 
traffic  and  parking/transit  and 
pedestrians;  air  quality;  noise;  coastal 
zone;  floodplciin  impacts;  construction 
impacts;  and  environmental  justice. 

Questions  may  be  directed  to  the 
contact  person  listed  above  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Dated:  July  1,2003. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community,  Planning 
and  Development. 

[FR  Doc.  03-17164  Filed  7-3-03;  8:45  am] 
BILUNG  CODE  4210-29-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permit  for 
marine  mammals  and/or  endangered 
species. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Dociunents  and  other 
information  submitted  with  this 
application  is  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
(Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.],  and/ 
or  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),)  the  Fish  and  Wildlife  Service 
issued  the  requested  permit(s)  subject  to 
certain  conditions  set  forth  therein.  (For 
each  permit  for  an  endangered  species, 
the  Service  found  that  (1)  the 
application  was  filed  in  good  faith,  (2) 
the  granted  permit  would  not  operate  to 
the  disadvantage  of  the  endangered 
species,  and  (3)  the  granted  permit 
would  be  consistent  with  the  purposes 
and  policy  set  forth  in  Section  2  of  the 
Endangered  Species  Act  of  1973,  as 
amended.) 


■  Permit  No. 

Applicant 

Receipt  of  application  Federal  Register  notice 

Permit  issuance 
date 

Endangered  Species: 
030791   

Scovill  Zoo 

68  FR  15478;  March  31,  2003 

68  FR  12709;  March  17.  2003 

May  27,  2003. 
May  27,  2003. 

[Endangered  Marine 
Mammals  and]  Ma- 
rine Mammals: 
068430 

Arnold  W.  Goldschlager 
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Dated:  June  6,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits. 
Division  of  Management  Authority. 
(FR  Doc.  03-17022  Filed  7-3-03;  8:45  am) 
iKUNG  COOE  4310-SS-i> 


DEPARTMENT  OF  THE  INTERIOR 

^h  and  Wildlife  Service 

i 

Receipt  of  Applications  for  Permit 

4GENCY:  Fish  and  Wildlife  Service, 
^erior. 

*CTK)N:  Notice  of  receipt  of  applications 
for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  August  6 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  docimients 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 
Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-072787 

Applicant:  Gordon  J.F.  Birgbauer,  Jr., 

Algonac,  MI. 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 


PRT-072752 

Applicant:  Earl  J.  Skarda,  Sussex,  WI. 
The  applicant  requests  a  permit  to 
import,  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Endangered  Marine  Mammals  and 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  mammals.  The  application(s) 
was/were  submitted  to  satisfy 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531 ,  et  seq.)  and/or  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  (16  U.S.C.  1361  et  seq.).  and 
the  regulations  governing  endangered 
species  (50  CFR  part  17)  and/or  marine 
mammals  (50  CFR  part  18).  Written 
data,  conunents,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-072739 

Applicant:  Nyle  R.  Swast,  Templeton, 
PA. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  fitim  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-072753 

Applicant:  Theodore  L.  Hetrick,  Jr., 

Beavertown,  PA. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  ((/reus  maritimus) 
sport  hunted  from  the  Lancaster  Soimd 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-072829 

Applicant:  Thomas  M.  Taylor, 

Edgartown,  MA. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-072865 

Applicant:  Donald  Graham,  Holmen, 
WI. 


The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  p>ersonal  use. 

PRT-072921 

Applicant:  Marlowe  Kottke,  Longville, 

MN. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  himted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in  , 
Canada  for  personal  use. 

PRT-072925 

Applicant:  Larry  J.  Reynolds,  Arlington. 
TX. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada  for 
personal  use. 

PRT-072926 

Applicant:  Jason  R.  Ferche,  Rice,  MN. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-072605 

Applicant:  Charles  C.  Adams,  Jr., 

Jackson,  WY. 

Tlie  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Davis  Strait  polar 
bear  population  in  Canada  prior  to  April 
30,  1994,  for  personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
xmless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  June  6,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 

Division  of  Management  A  uthority. 

(FR  Doc.  03-17023  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildiife  Service 


Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Newport  Estates 
Development  In  Rhferside  County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 
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ACTION:  Notice  of  availability  and 
receipt  of  application. 

SUMMARY:  Pacific  Communities 
Builders,  Inc.  (Applicant)  has  applied  to 
the  U.S.  Fish  and  Wildlife  Service 
(Service)  for  an  incidental  take  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  (Act)  of  1973, 
as  amended.  The  Service  is  considering 
issuing  a  15-year  permit  to  the 
Applicant  that  would  authorize  take  of 
the  direatened  coastal  California 
gnatcatcher  [Polioptila  califomica 
califomica,  "gnatcatcher")  incidental  to 
otherwise  lawful  activities  associated 
with  the  construction  of  a  residential 
development  on  a  278-acre  site  in  the 
unincorporated  community  of  Menifee, 
Riverside  County,  California.  The 
project  would  result  in  the  incidental 
take  of  three  pairs  of  gnatcatchers  on  the 
project  site  through  permanent  removal 
of  approximately  106.9  acres  of  habitat. 
We  request  comments  from  the  public 
on  the  permit  application  and  an 
Environmental  Assessment,  both  of 
which  are  available  for  review.  The 
permit  application  includes  the 
proposed  Habitat  Conservation  Plan 
(Plan)  and  an  accompanying 
Implementing  Agreement.  The  Plan 
describes  the  proposed  action  and  the 
measures  that  the  Applicant  will 
undertake  to  minimize  and  mitigate  take 
of  the  gnatcatcher.  To  review  the  permit 
application  or  Environmental 
Assessment,  see  "Availability  of 
Documents"  in  the  SUPPLEMENTARY 
INFORMATION  section. 
DATES:  We  must  receive  your  written 
comments  on  or  before  September  5, 
2003. 

ADDRESSES:  Please  address  written 
comments  to  Mr.  Jim  Bartel,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  6010  Hidden  Valley  Road, 
Carlsbad,  California  92009.  You  also 
may  send  comments  by  facsimile  to 
(760) 918-0638. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karen  Goebel,  Assistant  Field 
Supervisor,  at  the  above  address  or  call 
(760) 431-9440. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

You  may  obtain  copies  of  these 
documents  for  review  by  contacting  the 
Assistant  Field  Supervisor  (FOR  FURTHER 
INFORMATION  CONTACT).  Documents  also 
will  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address  (see 
ADDRESSES)  and  at  the  following 
libraries  in  Riverside  County: 

(1)  26982  Cherry  Hills  Boulevard,  Sun 
City,  California  92586;  (2)  31516  Rail 


Road  Canyon  Road,  Canyon  Lake, 
California  92587;  (3)  600  West  Graham, 
Lake  Elsinore,  California  92530);  and  (4) 
3581  Mission  Iim  Avenue,  Riverside, 
California  92501. 

Background 

Section  9  of  the  Act  and  Federal 
regulations  prohibit  the  "take"  of  fish 
and  wildlife  species  listed  as 
endangered  or  threatened.  Take  of 
federally  listed  fish  and  wildlife  is 
defined  under  the  Act  as  including  to 
"harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct."  The  Service  may,  imder 
limited  circumstances,  issue  permits  to 
authorize  incidental  take  (i.e.,  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity).  Regulations  governing 
incidental  take  permits  for  threatened 
species  are  found  in  50  CFR  17.32. 

The  Applicant  proposes  to  develop 
housing  containing  up  to  856  residential 
imits  on  278  acres.  The  project  site  is 
located  between  Newport  Road  and 
Holland  Road,  about  1.3  miles  west  of 
Interstate  215  and  6  miles  east  of 
Interstate  15  in  the  conunimity  of 
Menifee,  Riverside  County,  California. 
The  project  site  is  surrounded  by  a 
combination  of  agriculture,  residential 
development,  and  open  space  with 
native  vegetation.  The  property  is 
subject  to  occasional  disturbance  by 
human  activity,  including  off-highway 
vehicle  use  and  fuel  modification 
activities.  The  proposed  project  site  is 
not  directly  connected  to  habitat  being 
considered  by  the  Service  and  loccil 
agencies  for  the  long-term  conservation 
of  the  gnatcatcher  and  does  not  occur 
within  designated  gnatcatcher  critical 
habitat. 

A  protocol  survey  for  gnatcatchers 
from  December  1998  to  February  1999 
documented  up  to  three  pairs  of 
gnatcatchers  onsite.  Based  on  these 
survey  results,  the  Service  concluded 
that  implementation  of  the  proposed 
project  would  likely  result  in  take  of  up 
to  three  pairs  of  gnatcatchers  through 
the  permanent  removal  of  106.9  acres  of 
Riversidean  sage  scrub  habitat  on  the 
278-acre  site. 

Federally  endangered  Quino 
checkerspot  butterfly  [Euphydryas 
editha  quino]  were  not  detected  on  the 
project  site  during  3  years  of  surveys, 
1999-2001.  The  federally  endangered 
Stephens'  kangaroo  rat  [Dipodomys 
Stephens!)  may  occupy  portions  of  the 
proposed  project  site;  however,  no 
Stephens'  kangaroo  rat  surveys  have 
been  conducted  at  the  project  site. 
Because  the  proposed  project  site  occurs 
within  the  plan  area  boundary  of  the 


approved  Habitat  Conservation  Plan  for 
the  Stephens'  Kangaroo  Rat  in  Western 
Riverside  County,  California  (March 
1996),  compliance  with  this  Plan  and  its 
associated  implementation  agreement 
will  be  required  prior  to  any  ground- 
disturbing  activities,  including 
vegetation  removal. 

To  mitigate  take  of  gnatcatchers  on 
the  project  site,  the  Applicant  proposes 
to  purchase  credits  towards 
conservation  in-perpetuity  of  320  acres 
of  Riversidean  sage  scrub  vegetation  and 
three  pairs  of  gnatcatchers  from  the  Joe 
A.  Gonzalez  Wilson  Creek  Conservation 
Bank  in  western  Riverside  County.  The 
conservation  bank  collects  fees  that 
fund  a  management  endowment  to 
ensxue  the  permanent  management  and 
monitoring  of  sensitive  species  and 
habitats,  including  the  gnatcatcher. 

The  Service's  Environmental 
Assessment  considers  the 
environmental  consequences  of  four 
alternatives,  including:  (1)  The 
Proposed  Project  Alternative,  which 
consists  of  issuance  of  the  incidental 
take  permit  and  implementation  of  the 
Plan  and  Implementing  Agreement;  (2) 
the  No  Action  Alternative,  which 
consists  of  no  permit  issuance  and  no 
development  at  this  time;  (3)  the 
Reduced  Project  Alternative,  which 
consists  of  issuing  a  permit  for  a  smaller 
development,  which  would  impact  69.6 
acres  of  Riversidean  sage  scrub 
vegetation  instead  of  106.9  acres;  and  (4) 
the  Increased  Density  Alternative, 
which  would  impact  all  129.6  acres  of 
Riversidean  sage  scrub  vegetation 
onsite.  The  No  Action  Alternative  and 
Reduced  Project  Alternative  would 
result  in  less  long-term  conservation  for 
the  gnatcatcher  within  western 
Riverside  County,  as  they  would  not 
contribute  as  much,  or  at  all,  to 
conservation  of  areas  within  or  directly 
coimected  to  habitat  being  considered 
by  the  Service  and  local  agencies  for 
long-term  conservation  of  the  species. 
The  Increased  Density  Alternative 
would  leave  no  habitat  remaining 
onsite,  eliminating  the  possibility  that 
the  site  could  ever  be  used  for 
gnatcatcher  breeding  or  dispersal. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  the 
regulations  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (40  CFR  1506.6).  All  conmients 
that  we  receive,  including  names  and 
addresses,  will  become  part  of  the 
official  administrative  record  and  may 
be  made  available  to  the  public.  We  will 
evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
NEPA  regulations  and  section  10(a)  of 
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the  Act.  If  we  detennine  that  those 
requirements  are  met,  we  will  issue  a 
permit  to  the  Applicant  for  the 
incidental  take  of  the  gnatcatcher.  We 
will  make  our  final  permit  decision  no 
sooner  than  60  d^ys  after  the  date  of  this 
notice. 

Dated:  June  30,  2003. 
D.  Kenneth  McDermond, 

Deputy  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  03-17062  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-1410-HY-P;  F-14924-A;  CAA-I] 

Alaska  Native  Claims  Selection 

AQENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 


SUMMARY:  As  required  by  43  CFR 
2650.7(d).  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  The  Kuskokwim  Corporation 
for  lands  in  Tps.  20  N..  Rs.  44  and  45 
W.,  Seward  Meridian,  located  in  the 
vicinity  of  Red  Devil,  Alaska,  containing 
5.010.51  acres.  Notice  of  this  decision 
will  also  be  published  four  times  in  the 
Anchorage  Daily  News. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision,  shall  have  until  August  6, 
2003  to  file  an  appeal. 

2.  Parties  receiving  service  by 
certified  mail  shall  have  until  30  days 
from  the  date  of  receipt  to  file  an  appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E.  shall  be  deemed 
to  have  waived  their  rights. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management.  Alaska  State  Office.  222 
West  Seventh  Avenue,  #13,  Anchorage. 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Sitbon  at  (907)  271-3226. 

Chris  Sitbon, 

Land  Law  Examiner,  Branch  of  ANCSA 
Adjudication. 

(FR  Doc.  03-17096  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Servke 
Forever/NPC  Resorts;  Convction 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


SUMMARY:  Pursuant  to  36  CFR  51.23, 
notice  is  hereby  given  that  the  National 
Park  Service  intends  to  extend  the 
following  expiring  concession  contract 
for  a  period  of  up  to  one  year,  or  luitil 
such  time  as  a  new  contract  is  awarded, 
whichever  occurs  sooner. 
SUPPLEMENTARY  INFORMATION:  The 
concession  authorization  expires  by  its 
terms  on  December  31.  2002.  The 
National  Park  Service  has  determined 
that  the  proposed  short-term  extension 
is  necessary  in  order  to  avoid 
interruption  of  visitor  services  and  has 
taken  all  reasonable  and  appropriate 
steps  to  consider  alternatives  to  avoid 
such  interruption.  This  extension  will 
allow  the  National  Park  Service  to 
complete  and  issue  a  prospectus  leading 
to  the  competitive  selection  of 
concessioners  for  a  long-term 
concession  contract  covering  this 
operation. 


Concessioner  ID 
No. 


CC-WASO001- 
82. 


Concessioner  name 


Forever/NPC  Resorts, 
LLC 


EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Orlando,  Concession  Program 
Manager,  National  Park  Service, 
Washington.  DC,  20240.  Telephone 
202-513-7144. 

Dated:  February  14.  2003. 
Richard  G.  Ring, 

Associate  Director,  Administration,  Business 
Practices  and  Workforce  Development. 
(FR  Doc.  03-16798  Filed  7-3-03;  8:45  am) 

BILUNG  COOE  4312-53-M 


INTERNATIONAL  TRADE 
COMMISSION 

[inv.  No.  337-TA-4771 

In  the  Matter  of  Certain  Ammonium 
Octamolylxtote  Isomers;  Notice  of 
Commission  Determination  To  Review 
a  Final  Initial  DeterminatkMi  Finding  No 
Violation  of  SectkMi  337;  Schedule  for 
Filing  Written  Submisskms  on  the 
issues  Under  Review  and  on  Remedy, 
the  Public  interest,  and  Bonding 

AGENCY:  hitemational  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
in  its  entirety  the  final  initial 
determination  (ID)  issued  by  the 
presiding  administrative  law  judge  (ALJ) 
on  May  15,  2003,  finding  no  violation  of 
-    section  33  7  of  the  Tariff  Act  of  1 930, 1 9 
U.S.C.  1337,  in  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Herrington,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street.  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3090.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street,  SW., 
Washington,  DC  20436.  telephone  (202) 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{bttp://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  August  20.  2002,  based  on  a 
complaint  filed  by  Climax  Molybdenum 
Company  ("Climax")  against  one 
respondent.  Molychem  LLC 
(Molychem).  67  FR  53966.  In  that 
complaint,  as  supplemented.  Climax 
alleged  violations  of  section  337  in  the 
importation  into  the  United  States,  sale 
for  importation,  and/or  sale  within  the 
^United  States  after  importation  of 
certain  ammonium  octamolybdate 
isomers  by  reason  of  infringement  of 
claim  1  of  Climax's  U.S.  Patent  No. 
5,985,236.  Subsequently,  the  complaint 
and  notice  of  investigation  were 
amended  to  add  four  additional 
respondents  to  the  investigation:  Anhui 
Wonder  Trade  Co..  Ltd.;  Pudong  Trans 
USA,  Inc.  (Pudong);  John  S.  Conner,  Inc. 
(Conner);  and  Chem-Met  International. 
Inc.  One  of  these  respondents,  Conner, 
was  eventually  terminated  from  the 
investigation  as  the  result  of  a 
settlement  agreement. 

On  May  15,  2003,  the  ALJ  issued  his 
final  ID  on  violation  and  his 
recommended  determination  on  remedy 
and  bonding.  The  ALJ  found  no 
violation  of  section  337  because  he 
concluded  that  claim  1  of  the  '236 
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patent  was  invalid  on  the  basis  of  an  on- 
sale  bar  under  35  U.S.C.  102(b).  In  his 
ID,  the  ALI  noted  that  the  236  patent  is 
currently  the  subject  of  a  reissue 
proceeding' in  the  United  States  Patent 
and  Trademark  Office  (PTO). 
Complainant  Climax  filed  a  petition  for 
review  on  May  27,  2003.  On  May  30  and 
June  3,  2003,  respectively,  respondent 
Molychem  and  the  Commission 
investigative  attorney  each  filed  a 
response  to  the  petition  for  review.  On 
June  10,  2003,  Climax  filed  a  motion  for 
leave  to  file  a  reply  to  the  response  of 
the  Commission  investigative  attorney, 
including  its  proposed  reply.  On  June 
11,  2003,  Molychem  filed  a  motion  to 
strike  Cljmax's  motion  for  leave. 

Having  examined  the  record  in  this 
investigation,  including  the  ALJ's  final 
ID,  the  petition  for  review,  and  the 
responses  thereto,  the  Commission  has 
determined  to  review  the  final  ID  in  its 
entirety.  The  Commission  has  also 
determined  to  deny  Climax's  request  for 
oral  argument.  In  addition,  the 
Commission  has  determined  to  deny 
Climax's  motion  for  leave  to  file  a  reply 
and  to  deny  Molychem's  motion  to 
strike  without  prejudice  to  renewing 
any  pertinent  argimients  in  their  written 
submissions  in  the  course  of  the 
Commission's  review  of  the  final  ID. 

On  review,  the  Commission  requests 
briefing  based  on  the  evidentiary  record. 
While  the  Commission  has  determined 
to  review  the  final  ID  in  its  entirety,  it 
is  particularly  interested  in  briefing  on 
the  issues  of  personal  jiuisdiction  over 
respondent  Pudong,  claim  construction, 
invalidity  of  claim  1  of  the  '236  patent 
for  anticipation  by  the  Tytko  article,  and 
imenforceability  of  the  '236  patent  for 
inequitable  conduct,  and  especially  in 
receiving  answers  to  the  following 
questions: 

1 .  What  is  the  meaning  of  the  term 
"octamolybdate"  in  claim  1  of  the  '236 
patent?  In  particidar,  the  Commission 
wishes  the  parties  to  address  whether 
the  term  refers  to  a  single  polyanion 
containing  eight  molybdenum  and 
twenty-six  oxygen  atoms. 

2.  Whether  (a)  the  Raman  spectrum 
shown  in  Figure  1(f)  of  the  Tytko  article 
(second  from  the  top)  falls  within  the 
Raman  spectnun  set  out  in  Claim  1  of 
the  '236  patent,  and  (b)  whether  the 
Tytko  article  contains  sufficient 
enabling  disclosure  with  respect  to  the 
composition  represented  by  that 
spectrum  so  as  to  be  available  as  prior 
art. 

3.  The  legal  foundation  and  record 
support  for  the  existence  or  non- 
existence of  the  specific  offer  for  sale  or 
sale  found  by  the  ALJ  in  his  final  ID  in 
connection  with  his  finding  of  the 
existence  of  an  on-sale  bar. 


The  Commission  has  also  detennined 
to  order  complainant  Climax  to  file  and 
serve  with  its  main  review  brief  a  copy 
of  the  file  for  the  reissue  application  for 
the  '236  patent  which  is  currently 
pending  in  the  PTO,  as  well  as  the  files 
of  any  other  proceedings  in  the  PTO 
relating  to  the  '236  patent,  the  reissue 
application,  or  the  original  application 
for  the  '236  patent.  Complainant  Climax 
is  also  ordered  to  file  and  serve  any 
additions  to  such  files  as  they  are  made 
in  the  PTO. 

In  connection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  (1)  issue  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States,  and/or  (2)  issue  one  or 
more  cease  and  desist  orders  that  could 
result  in  respondents  being  required  to 
cease  and  desist  from  engaging  in  unfair 
acts  in  the  importation  and  sale  of  such  . 
articles.  Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  either  are  adversely 
affecting  it  or  likely  to  do  so.  For 
background,  see  In  the  Matter  of  Certain 
Devices  for  Connecting  Computers  via 
Telephone  Lines,  Inv.  No.  337-TA-360, 
USITC  Pub.  No.  2843  (December  1994) 
(Commission  Opinion). 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
orders  would  have  on  (1)  the  public 
health  and  welfare,  (2)  competitive 
conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  determined  by  the 
Commission  and  prescribed  by  the 
Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 


amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions:  The  parties  to 
the  investigation  are  requested  to  file 
written  submissions  on  the  issues  under 
review.  The  submissions  should  be 
concise  and  thoroughly  referenced  to 
the  record  in  this  investigation.  Parties 
to  the  investigation,  interested 
government  agencies,  and  any  other 
interested  parties  are  encouraged  to  file 
written  submissions  on  the  issues  of 
remedy,  the  public  interest,  and 
bonding.  Such  submissions  should 
address  the  May  15,  2003, 
recommended  determination  by  the  ALJ 
on  remedy  and  bonding.  Complainant 
and  the  Commission  investigative 
attorney  are  also  requested  to  submit 
proposed  remedial  orders  for  the 
Commission's  consideration.  The 
written  submissions  and  proposed 
remedial  orders  must  be  filed  no  later 
than  close  of  business  on  July  14,  2003. 
Reply  submissions  must  be  filed  no  later 
than  the  close  of  business  on  July  21, 
2003.  No  further  submissions  on  these 
issues  will  be  permitted  luiless 
otherwise  ordered  by  the  Commission. 

Persons  filing  written  submissions 
must  file  the  original  docimient  and  14 
true  copies  thereof  on  or  before  the 
deadlines  stated  above  with  the  Office 
of  the  Secretary.  Any  person  desiring  to 
submit  a  document  (or  portion  thereof) 
to  the  Conunission  in  confidence  must 
request  confidential  treatment  unless 
the  information  has  already  been 
granted  such  treatment  during  the 
proceedings.  All  such  requests  should 
be  directed  to  the  Secretary  of  the 
Commission  and  must  include  a  full 
statement  of  the  reasons  why  the 
Commission  should  grant  such 
treatment.  See  §  201.6  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  201.6.  Documents  for 
which  confidential  treatment  by  the 
Commission  is  sought  will  be  treated 
accordingly.  All  nonconfidential  written 
submissions  will  be  available  for  public 
inspection  at  the  Office  of  the  Secretary. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
§§  210.43-210.44  of  the  Conmiission's 
rules  of  practice  and  procedure  (19  CFR 
210.43-210.44). 

Issued:  June  30,  2003. 

By  order  of  the  Ck>mmission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  03-17007  Filed  7-3-03;  8:45  am] 
BILLING  CODE  7020-02-P 
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INTERNATIONAL  TRADE  " 
COMMISSION 

Sunshine  Act  Meeting 

kGENCY  HOLDING  THE  MEETING: 
International  Trade  Commission, 
TIME  AND  DATE:  July  15,  2003  at  11  a.m. 
PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 

STATUS:  Open  to  the  public. 
^TTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-752  (Review) 
(Crawfish  Tail  Meat  from  China)— 
briefing  and  vote.  (The  Commission  is 
currentiy  scheduled  to  transmit  its 
determination  and  Commissioners' 
opinions  to  the  Secretary  of  Commerce 
on  or  before  July  28,  2003.) 

5.  Outstanding  action  jackets:  none. 
!  In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  die 
following  meeting. 

i-By  order  of  the  Commission. 

I  Issued:  July  2,  2003. 
Marilyn  R.  Abliott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-17247  Filed  7-2-03;  3:42  pm] 
BUJNG  CODE  7020-02-U 


DEPARTMENT  OF  JUSTICE 

Memlsership  of  the  2003  Senior 
Executive  Service  Performance  Review 
Boards 

AGENCY:  Department  of  Justice.  ; 

ACTION:  Notice  of  Department  of 
Justice's  2003  Senior  Executive  Service 
Performance  Review  Boards. 


SUMMARY:  Pursuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4).  the  Department  of 
Justice  announces  the  membership  of  its 
Senior  Executive  Service  (SES) 
Performance  Review  Boards  (PRB).  The 
piirpose  of  the  PRB  is  to  provide  fair 
and  impartial  review  of  SES 
performance  appraisals  and  bonus 
recommendations.  The  PRBs  will  make 
recommendations  regarding  the  final 
performance  ratings  to  be  assigned  and 
SES  bonuses  to  be  awarded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  M.  Tomchek,  Director,  Personnel 
Staff,  Justice  Management  Division, 
Dqjartment  of  Justice,  Washington,  DC 
20530;  202-514-6788. 


Department  of  Jnstice.  2003  Senior 
Executive  Service  Performance  Review 
Board  Members 

Office  of  Legal  Counsel 

Frits  Geursten,  Chief  of  Staff. 
Office  of  Professional  Responsibility 
Judith  B.  Wish,  Deputy  Counsel  on 
-  Professional  Responsibility. 

Office  of  Intelligence  Policy  and  Review 

James  A.  Baker,  Counsel  for 
Intelligence  Policy. 
Margaret  A.  Skelly-Nolen,  Deputy 
,    Counsel  for  Intelligence  Operations. 

Office  of  Information  and  Privacy 

Daniel  J.  Metcalfe,  Director  (Policy 
and  Litigation). 

Antitrust  Division 

Nancy  M.  Goodman,  Chief, 
Telecommunications  &  Media  Section. 

Edward  T.  Hand,  Acting  Deputy 
Assistant  Attorney  General. 

Catherin  G.  O'Sullivan,  Chief, 
Appellate  Section. 

Robert  A.  Potter,  Chief,  Legal  Policy 
Section. 

Civil  Division 

Joyce  R.  Brenda,  Deputy  Director, 
Commercial  Litigation  Branch. 

John  L.  Euler,  Deputy  Director,  Torts 
Branch. 

Vincent  M.  Garvey,  Deputy  Director, 
Federal  Programs  Branch. 

Helene  M.  Goldberg,  Branch  Director, 
Torts  Branch. 

Eugene  M.  Thirolf,  Director,  Office  of 
Consumer  Litigation. 

Civil  Rights  Division 

James  S.  Angus,  Coimsel  to  the 
Assistant  Attorney  General. 

DeDe  Greene,  Executive  Officer. 

Albert  N.  Moskowitz,  Chief,  Criminal 
Section. 

John  L.  Wodatch,  Chief, 
Environmental  Enforcement  Section. 

Criminal  Division  «k 

Jodi  L.  Avergun,  Chief,  Narcotic  and 
Dangerous  Drug  Section. 

Joseph  E.  Gangloff.  Senior  Counsel, 
Office  of  hitemational  Affairs. 

Martha  J.  StansQ^l-Gamm,  Chief, 
Computer  Crime  &  Intellectual  Property 
Section. 

Mary  Lee  Warren,  Deputy  Assistant 
Attorney  General. 

Environment  and  Natural  Resources 
Division 

Virginia  P.  Butler,  Chief,  Land 
Acquisition  Section. 

Brue  S.  Gelber,  Chief,  Environmental 
Enforcement  Section. 

Eileen  Sobeck,  Deputy  Assistant 
Attorney  General. 


Jean  E.  Williams,  Chief,  Wildlife  and 
Marine  Resources  Section. 

Justice  Management  Division 

Michael  D.  Duffy,  Director, 
Telecommunications  Services. 

Stuart  Frisch,  General  Counsel. 

Kathleen  A.  Haggerty,  Director,  Debt 
Collection  Management. 

Debra  M.  Tomchek,  Director,  Human 
Resources. 

Tax  Division 

David  A.  Hubbert,  Chief,  Civil  Trial 
Section,  Eastern  Region.  . 

Rosemary  E.  Pagimi,  Chief,  Criminal 
Enforcement  Section,  Northern  Region. 

Robert  S.  Watkins,  Chief,  Civil  Trial 
Section,  Western  Region. 

Joseph  E.  Young,  Executive  Officer. 

Bureau  of  Prisons 

Robin  L.  Beusse,  Chief,  Budget 
Development  Administration  Division. 

Joyce  K.  Conley,  Senior  Deputy 
Assistant  Director,  Administration 
Division. 

Christopher  Erlewine,  Assistant 
Director,  General  Counsel  and  Review 
Division. 

Keith  E.  Hall,  Assistant  Director, 
Hiunan  Resource  Management  Division. 

John  C.  Hardwick,  Deputy  Assistant 
Director,  Information,  Policy,  and  Public 
Affairs  Division. 

Thomas  R.  Kane,  Assistant  Director, 
Information,  Policy,  and  Public  Affairs 
Division. 

United  States  Marshals  Service 

Michael  A.  Pearson,  Acting  Assistant 
Director. 

Office  of  Justice  Progmms 

Gary  N.  Silver,  Director  of 
Administration. 

Executive  Office  for  Immigjration  Review 

Charles  Adkins-Blanch,  General 
Coimsel. 

Executive  Office  for  United  States 
Trustees 

Jeffrey  M.  Miller,  Associate  Director. 
Edward  F.  Cincirmati,  Assistant 
Director  for  Administration. 

National  Drug  Intelligence  Center 

Michael  T.  Horn,  Director,  National 
Drug  Intelligence  Center. 

Alcohol,  Tobacco,  Firearms  and 
Explosives 

Steve  L.  Mathis,  Chair  Professional 
Review  Board. 

Candace  E.  Moberly,  Deputy  Assistant 
Director  (Management). 

Mark  Logan,  Assistant  Director 
(Training  and  Professional 
Development). 
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Edgar  A.  Domench,  Deputy  Assistant 
Director,  Field  Operations  (East). 

Sherry  A.  Mahoney, 

Acting  Executive  Secretary,  Senior  Executive 

Resources  Board. 

|FR  Doc.  03-16997  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4410-AfMi 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  60-day  notice  of  information 
collection  under  review;  extension  of  a 
currently  approved  collection; 
requirements:  data  collection 
application  for  the  Juvenile 
Accountability  Incentive  Block  Gremt 
(JAIBG)  Program. 

The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs.  Bureau  of 
Justice  Statistics  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collected  is  published  to 
obtain  comments  firom  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  September  5,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

If  you  have  comments  especially  the 
estimated  public  burden  or  associated 
response  time,  suggestions,  or  need  a 
copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact  Rodney  Albert,  Deputy  Director, 
State  Relations  and  Assistance  Division, 
Office  of  Juvenile  Justice  and 
Delinquency  Prevention,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  810  7th  Street,  NW., 
Washington,  DC  20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utijity,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Requirements:  Data  Collection 
Application  for  the  Juvenile 
Accoimtability  Incentive  Block  Grant 
Program. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
New  collection;  Office  of  Justice 
Programs,  U.S.  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State.  Public  Law 
105-119,  November  26, 1997,  Making 
Appropriations  for  the  Departments  of 
Commerce,  Justice  and  State,  the 
Judiciary,  and  Related  Agencies  for  the 
Fiscal  Year  Ending  September  30, 1998, 
and  for  subsequent  funded  fiscal  years. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  Fifty-six  (56) 
respondents  will  complete  a  1-hour 
follow-up  information  form  for  each 
unit  of  local  government  receiving 
JAIBG  funds  and  on  funds  retained  by 
the  State  for  program  expenditiu-e. 

(6)  An  estimate  of  the  total  public 
burdmn  (in  hours)  associated  with  the 
collection:  The  estimated  total  burden 
hours'^associated  with  this  information 
collection  4.200. 

For  Further  Information  Contact:  Ms. 
Brenda  E.  Dyer,  Depujy  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  1600,  Patrick  Henry 
Building,  601  D  Street,  NW., 
Washington,  DC  20530. 

Dated:  June  30.  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-16998  Filed  7-3-03;  8:45  am) 

ULUNG  CODE  4410-1 8-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-41,288  &  NAFTA-6104] 

international  Truck  and  Engine  Corp., 
a  Subsidiary  of  Navistar  international 
Corp.,  Springfield,  Ohio;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

On  May  9,  2003,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  May  29,  2003  (68  FR  32124). 

The  Department  initially  denied  trade 
adjustment  assistance  to  workers  of 
Intemational  Truck  and  Engine 
Corporation,  a  subsidiary  of  Navistar 
Intemational  Corporation,  Springfield, 
Ohio  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  and 
section  250  of  the  Trade  Act  of  1974 
were  not  met.  The  TAA  investigation 
revealed  that  criterion  (3)  was  not  met; 
the  company  did  not  import  medium, 
heavy  or  severe  service  trucks  and 
aggregate  U.S.  imports  of  medium, 
heavy,  and  severe  service  trucks 
decreased  during  the  relevant  period. 
The  NAFTA-TAA  petition  for  the  same 
worker  group  was  denied  because 
criteria  (3)  and  (4)  of  the  group 
eligibility  requirements  in  paragraph 
(a)(1)  of  section  250  of  the  Trade  Act,  as 
amended,  were  not  met.  The  subject 
firm  did  not  import  medium,  heavy,  or 
severe  service  trucks,  nor  was 
production  of  medium,  heavy,  or  severe 
service  trucks  shifted  from  the  workers' 
firm  to  Mexico  or  Canada. 

On  reconsideration,  as  requested  by 
the  Intemational  Union,  United 
Automobile,  Aerospace  &  Agricultural 
Workers  of  America — UAW,  Region  2B, 
and  Local  Unions  402  and  658,  the 
Department  considered  several 
allegations  and  supporting 
documentation  provided  by  the  luiion  to 
determine  if  an  error  had  been  made  in 
the  original  negative  determination. 

The  first  allegation  concerns  a  shift  in 
production  of  final  cab  assembly  from 
the  Springfield  plant  to  an  affiliated 
plant  in  Escobedo,  Mexico.  To  support 
this  allegation,  the  union  provided 
testimony  fi^m  two  employees  who 
were  aware  of  "knockdown  cab 
assemblies"  being  shipped  to  Mexico  for 
final  welding. 

In  response  to  this  allegation,  a 
company  official  confirmed  that  the 
company  has  cab  subassemblies 
shipped  to  Mexico  firom  Springfield. 
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These  cabs,  used  in  the  productioii  of 
NGV  (New  Generation  Vehicles)  that 
replaced  the  company's  legacy  line  of 
trucks,  can  be  considered  directly 
competitive  with  those  previously 
welded  at  the  subject  facility.  However, 
although  the  welding  of  cabs  for  final 
truck  production  at  another  domestic 
facility  was  shifted  from  Springfield  to 
Mexico,  the  quantity  of  cab  welding  that 
shifted  was  and  is  extremely  small 
relative  to  cab  welding  performed  at  the 
subject  facility,  and  thus  constituted  an 
insignificant  portion  of  overall 
production  at  the  subject  facility. 

The  unipn  also  contends  that  the 
Springfield  facility  and  its  affiliate  in 
Mexico  produce  like  or  directly 
competitive  trucks,  and  that  this  fact 
might  be  used  in  support  of  petitioning 
workers  meeting  eligibility  requirements 
for  TAA  and  NAFTA-TAA.  To  support 
this  claim,  the  union  provides  a 
statement  from  a  company  employee 
who  witnessed  similar  trucks  being 
produced  at  the  Mexican  plant,  and  a 
set  of  production  schedules  that  show 
similar  truck  lines  (4200,  4300,  4400 
medium  duty  trucks)  being  produced 
both  in  Mexico  and  Springfield. 

When  contacted  in  regard  to  this 
allegation,  the  company  official 
confirmed  that  the  Mexican  and 
Springfield  plants  produce  similar 
trucks.  However,  the  Mexican  plant  has 
always  produced  trucks  exclusively  for 
the  Mexican  market,  and  its  production 
volume  was  and  is  determined 
exclusively  by  local  consumer  demand. 
Finally,  the  union  alleged  that  trucks 
competitive  with  those  produced  in 
Springfield  were  imported  to  the  U.S. 
fi'om  Mexico.  To  support  this  allegation, 
they  provided  a  multi-page  inventory  of 
truck  orders  that  indicate  a  large 
number  of  trucks  sent  from  the 
Escobedo  facility  to  the  U.S. 

A  copy  of  this  import  inventory  was 
sent  to  a  company  official  for  comment. 
In  his  response,  it  was  revealed  that  the 
company  did  in  fact  import  competitive 
trucks  for  a  brief  period  in  the  fall  of 
2003,  as  a  pre-emptive  measure  in 
preparation  for  a  potential  strike.  The 
official  clarified  that  the  company 
wanted  to  make  sure  that  they  could 
meet  production  orders  in  the  event  of 
a  work  stoppage  and  that  the  Mexican 
production  occurred  between 
September  11  and  November  26  of  2002, 
and  that  there  was  a  work  stoppage  at 
the  Springfield  facility  between  October 
18  and  November  11,  2002.  All 
employees  were  retained  following  this 
stoppage.  Further,  the  Mexican 
production  for  this  contingency 
commenced  after  the  relevant  period  of 
the  investigation.  In  conclusion  the 
company  official  confirmed  that  which 
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was  established  in  the  initial 
investigation;  no  production  was 
imported  by  the  company  to  the  U.S.  in 
2000,  2001,  and  in  January  throueh  Iidv 
of  2002. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC.  this  13th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-16887  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,432] 

Angus  Consulting  Management,  Inc.,  a 
Wholly-Owned  Subsidiary  of  Angus 
Consulting  Management,  Ltd., 
Alpharetta,  Georgia;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 


By  application  postmarked  March  14, 
2003,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibifity  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Angus  Consulting 
Management,  Inc.,  a  wholly-owned 
subsidiary  of  Angus  Consulting 
Management,  Ltd.,  Columbus,  Ohio  was 
signed  on  January  27,  2003,  and 
published  in  the  Federal  Register  on 
February  24,  2003  (68  FR  8619). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Angus  Consulting 


Management,  Inc.,  a  wholly-owned 
subsidiary  of  Angus  Consulting 
Management,  Ltd.,  Columbus,  Ohio 
engaged  in  activities  related  to  facifity 
management  services  (operating  a  boiler 
plant).  The  petition  was  denied  because 
the  petitioning  workers  did  not  produce 
an  article  within  the  meaning  of  section 
222(3)  of  the  Act. 

The  petitioners  imply  that  their 
layoffs  were  exclusively  attributed  to 
the  decision  of  an  unaffifiated  firm's 
decision  to  shift  production  to  Canada 
and  that,  consequenUy,  the  petitioning 
workers  should  be  eligible  for  ti^de 
adjustment  assistance. 

The  fact  that  service  workers  are 
dependant  on  the  production  of  another 
facility  that  may  be  eligible  for  ti^de 
adjustment  assistance  does  not 
automatically  make  the  service  workers 
eligible  for  TAA.  Before  service  workers 
can  be  considered  eligible  for  TAA,  they 
must  be  in  direct  support  of  an  affiliated 
TAA  certified  facility.  This  is  not  the 
case  for  the  workers  at  Angus 
Consulting  Management,  Inc. 

The  petitioners  allege  that  they 
should  be  considered  eligible  for  TAA 
under  a  certification  for  workers  at 
Lucent  Technologies,  Columbus  Works, 
Columbus,  Ohio  (TA-W-40,256),  as, 
prior  to  their  employ  at  Angus 
Consulting  Management,  they  worked  at 
the  trade  certified  firm. 

Worker  eligibility  that  is  determined 
•by  layoffs  that  occurred  at  a  firm  that 
precedes  the  last  place  of  employment 
is  determined  by  the  state  on  an 
individual  basis  to  determine  if  the 
worker(s)  meet  the  various  factors  under 
the  existing  certification  during  the    ' 
relevant  period. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  imder  certification  fpr  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  18th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16888  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employinent  and  Training 
Administration 

[TA-W-50,737;  TA-W-50,737A  and  TA-W- 
50,737B] 

Austin  Powder  Co.,  Bend,  Oregon, 
Austin  Powder  Co.,  Roseburg,  Oregon, 
and  Austin  Powder  Co.,  Cleveland, 
Ohio;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  April  18,  2003,  a 
state  agency  representative  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  General  Electric  Industrial 
Systems,  Drives  and  Controls,  Inc., 
Salem,  Virginia  was  signed  on  March 
11,  2003,  and  published  in  the  Federal 
Register  on  March  26.  2003  (68  FR 
14706). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Austin  Powder  Company, 
Bend,  Oregon  engaged  in  storage  and 
distribution  services.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Act. 

In  the  initial  decision,  the  Department 
did  not  acknowledge  the  state 
representative's  petition  filing  on  behalf 
of  workers  at  two  additional  company 
faciUties  other  than  that  of  Austin 
Powder,  Bend,  Oregon.  These  two 
additional  facilities  are  Austin  Powder, 
Roseburg,  Oregon,  and  Austin  Powder, 
Cleveland,  Ohio. 

Upon  further  review  and  contact  with 
a  company  official,  it  was  revealed  that 
workers  at  the  Roseburg  facility  perform 
distribution  services  and  the  Cleveland, 
Ohio  facility  serves  as  the  corporate 
headquarters.  No  production  occius  at 
either  facility. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 


caused  by  a  reduced  demand  for  their 
services  bom  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  E)C,  this  13th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16890  Filed  7-3-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-50,489] 

Coming,  Inc.,  Photonic  Technologies 
Division,  Painted  Post,  New  York; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  March  13,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on 
February  25,  2003,  and  published  in  the 
Federal  Register  on  March  10,  2003  (68 
FR  11408). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  for  the  workers  of 
Coming,  Inc.,  Photonic  Technologies 
Division,  Painted  Post,  New  York  was 
denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 


met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  customers  of  the  workers' 
firm.  The  survey  revealed  that  none  of 
the  respondents  increased  their 
purchases  of  imported  amplifiers, 
dispersion  compensation  modules,  and 
fiber-based  components.  The 
investigation  revealed  that  the  subject 
firm  did  not  import  products  like  or 
directly  competitive  with  amplifiers, 
dispersion  compensation  modules,  and 
fiber-based  components  during  the 
relevant  period  of  2001  to  2002,  nor  did 
it  transfer  production  abroad. 

The  petitioner  states  layoffs  are 
attributable  to  imports  by  the  company 
and  its  customers  of  VOAs  (variable 
optical  attenuators),  a  type  of  fiber- 
based  component,  and  couplers,  both  of 
which  are  components  of  optical 
amplifiers.  In  regard  to  the  company 
specificaUy,  the  petitioner  alleges  that 
specific  VOA  and  coupler  imports  came 
from  Canada. 

A  company  official  was  contacted 
regarding  company  import  allegations. 
The  official  stated  that  in  fact  the 
company  did  import  VOAs  from 
Canada,  but  while  the  subject  firm 
produced  VOAs  using  mechanical 
technology,  the  imported  VOAs 
incorporated  MEMS  technology,  or 
Micro-Electro-Mechanical  Systems, 
which  is  the  integration  of  mechanical 
elements,  sensors,  actuators  and 
electronics  on  a  conmion  substrate.  As 
a  result  of  this  distinction,  the  MEMS 
VOAs  are  smaller  and  much  more 
efficient;  further,  the  imported  VOAs  are 
not  interchangeable  with  the  VOAs 
produced  at  Painted  Post  in  that  they 
cannot  be  inserted  in  the  same  optical 
amplifiers.  In  regard  to  imports  of 
couplers,  the  company  official 
confirmed  that  competitive  imports  did 
occur  in  the  relevant  period;  however, 
couplers  comprised  of  a  very  small 
portion  of  subject  plant  production. 

The  petitioner  also  alleges  that 
customers  of  the  subject  firm  imported 
competitive  products  in  the  relevant 
period. 

A  review  of  the  initial  investigation 
revealed  that  customers  of  the  subject 
firm  all  reported  competitive  imports  in 
the  relevant  period,  however  their 
trends  of  import  purchases  declined 
more  sharply  than  their  purchases  from 
the  Painted  Post  facility,  thus  they  did 
not  increase  reliance  on  imports. 

The  petitioners  also  attached  a  copy 
of  a  "Certification  Regarding  Eligibility 
To  Apply  for  NAFTA-Transitional 
Adjustment  Assistance"  for  the  workers 
at  Coming,  Inc.,  Photonics 
Technologies/Monroe  Photonic,  West 
Henrietta,  New  York  (NAFTA-6130). 
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A  review  of  that  decision  shows  the 
workers  produced  different  products 
than  the  subject  plant  products  and  thus 
that  decision  is  not  relevant  to  the  work 
performed  at  the  subject  plant. 

CDndusion 

I  After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  die  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  13th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16889  Filed  7-3-03;  8:45  am] 

BlUmO  CODE  4S10-3IM> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,085] 

Fluor  Daniel,  Facility  and  Plant 
Services,  Rochester,  MN;  Notice  of 
Negath/e  Determination  Regarding 
Application  for  Reconsideration 

Py  application  of  Jime  3,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  Fluor  Daniel,  Rochester,  Minnesota 
was  signed  on  April  29,  2003,  and 
published  in  the  Federal  Register  on 
May  9,  2003  (68  FR  25060). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Fluor  Daniel,  Rochester, 
Minnesota  engaged  in  activities  related 
to  facility  management  services  for  an 
unaffiliated  firm.  The  petition  was 
denied  because  the  petitioning  workers 


did  not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Act. 

Having  reviewed  the  initial 
investigation,  it  was  established  that  the 
correct  subsidiary  of  the  affected  worker 
group  is  Fluor  Daniel,  Facilities  &  Plant 
Services,  Rochester,  Minnesota. 

The  petitioner  quotes  a  section  of  the 
petition  instructions  concerning 
"Secondary  Worker  Impact"  that 
defines  secondary  workers  as 
"employed  by  firms  that  either  supply 
components  (emphasis  provided  by 
petitioner)  to  a  trade  affected  firm,  or 
assemble  of  finish  products  for  a  trade- 
affected  firm."  The  petitioner  also  cites 
the  certification  of  IBM  Storage 
Technology  Division,  Rochester, 
Minnesota,  for  whom  the  subject  firm 
workers  performed  facility  management 
services  on  a  contract  basis.  The 
petitioner  appears  to  be  implying  that 
the  petitioning  worker  group  is  eligible 
for  TAA  as  a  secondary  supplier  to  a 
primary  trade-certified  firm. 

.In  fact,  eligibility  on  the  basis  of 
secondary  supplier  impact  concerns 
production  workers  exclusively. 
However,  as  has  already  been  noted,  the 
petitioning  worker  group  was  not  found 
to  have  produced  a  product.  In  addition, 
facility  management  services  cannot  be 
construed  as  a  component  part  of  the 
final  product  produced  by  the  trade 
certified  firm. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  fi-om  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  imder  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration*of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  13tt  day  of 
June,  2003. 

Elliott  S.  Kushno-, 

Certifying  Officer,  Division  pf  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-16892  Filed  7-3-03;  8:45  am] 
BIUJN6  CODE  4Sia-30-P 


DEPARTMENT  OF  UkBOR 

Employment  and  Training 
Administration 

rrA-W-51,282] 

Gateway  Country  Store  LLC,  Asheville, 
NC;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  postmarked  May  17, 
2003,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Gateway  Countrj'  Store  LLC. 
Asheville,  North  Carolina  was  signed  on 
April  29,  2003,  and  published  in  the 
Federal  Register  on  April  24.  2003  (68 
FR  20177). 

Pvu^uant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  U  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Gateway  Country  Store 
LLC,  Asheville,  North  Carolina  engaged 
in  activities  related  to  computer  sales 
and  related  retail  services.  The  petition 
was  denied  because  the  petitioning 
workers  did  not  produce  an  article 
within  the  meaning  of  section  222(3)  of 
the  Act. 

The  petitioner  asserts  that  the  main 
competition  for  the  Gateway  computers 
sold  by  the  petitioning  worker  group  is 
a  company  that  produces  computers  in 
China.  Apparently,  the  allegation 
appears  to  be  that  this  competition  is 
affecting  the  downturn  in  production  of 
Gateway  computers,  and  consequently 
leading  to  layoffs  of  the  retail  workers 
selling  these  products. 

In  order  to  be  eligible  for  trade 
adjustment  assistance,  the  subject  firm 
workers  must  produce  an  article  within 
the  meaning  of  section  222  of  the  Trade 
Act.  Workers  of  Gateway  Country  Store 
LLC,  Asheville,  North  Carolina  do  not 
produce  an  article  and  thus  do  not  meet 
the  eligibility  requirements  for  TAA. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations,  must  be 
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caused  by  a  reduced  denoand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

CondusioE 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
bets  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  13th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16894  Filed  7-3-03;  8:45  am) 
BNJJNG  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

ft 

Employment  and  Training 
Administration 

rrA-w-51,191] 

GetronicsWang  Co.  LLC,  dba 
Getronics,  Valley  View,  Ohio;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  June  2,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  {"TAA). 
The  denial  notice,  applicable  to  workers 
of  GetronicsWang  Co.  LLC  dba 
Getronics,  Valley  View,  Ohio  was 
signed  on  April  23,  2003,  and  published 
in  the  Federal  Register  on  May  7,  2003 
(68  FR  24503). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1 )  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  GetronicsWang  Co.  LLC 
dba  Getronics,  Valley  View,  Ohio, 
engaged  in  activities  related  to  data 
processing  and  related  services  for  an 
imaffiliated  company:  LTV  Steel  at  two 


work  sites  in  Cleveland,  Ohio.  The 
petition  was  denied  because  the 
petitioning  workers  did  not  produce  an 
article  within  the  meaning  of  section 
222(3)  of  the  Act. 

In  the  request  for  reconsideration,  the 
petitioners  state  that  their  layoffs  are 
attributable  to  the  import  impact  that 
led  to  the  bankruptcy,  and  subsequent 
TAA  certification,  of  their  contracting 
firm.  From  a  review  of  the  petition  in 
the  initial  investigation,  it  appears  that 
the  petitioners  are  attempting  to  allege 
that  they  are  applying  on  a  secondary 
basis,  meeting  that  eligibility  criterion 
on  the  basis  that  they  worked  for  a 
primary  impacted  trade  certified  firm. 

In  order  to  be  eligible  for  trade 
adjustment  assistance,  the  petitioning 
worker  group  would  have  to  produce  a 
product;  data  processing  and  related 
services  do  not  constitute  production  of 
an  article  as  defined  in  section  222  of 
the  Trade  Act.  In  addition,  data 
processing  and  related  services  can 
neither  be  construed  as  a  component 
part  of  the  steel  products  produced  by 
the  trade  certified  firm,  nor  does  it  fit 
the  definition  of  finishing  or  assembling 
the  trade  certified  product,  thus 
petitioning  workers  can  net  be 
considered  as  secondarily  impacted 
workers. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  imder  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  EXi;  this  13th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-16893  Filed  7-3-03;  8:45  am] 
BILLING  CODE  4S1(>-«>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S1,037] 

Jabll  GlotMl  Services,  Inc.,  Tampa,  FL; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  April  24,  2003,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  applicable  to 
workers  of  Jabil  Global  Services,  Inc., 
Tampa,  Florida  was  signed  on  March 
26.  2003,  and  published  in  the  Federal 
Register  on  April  7,  2003  (68  FR  16834). 

Pursuant  to  29  CFR  90. 18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Jabil  Global  Services,  Lie, 
Tampa,  Florida  engaged  in  computer 
refurbishment  (i.e.,  repair,  rebuild,  and 
overhaul)  services.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  section  222(3)  of  the  Act. 

The  petitioners  allege  that  repair  and 
rebuilding  performed  by  the  subject  firm 
workers  constitutes  production  because 
the  warranty  that  covered  this  repair 
was  part  of  the  "new  buy  price"  of 
computers  initially  produced  by  the 
firm  that  the  subject  firm  performs 
contract  work  for. 

Repair  and  refurbishment  of  products 
already  purchased  does  not  constitute 
production  within  the  conte>ct  of 
eligibilify  requirements  for  trade 
adjustment  assistance. 

The  company  official  seemed  to  imply 
that  the  subject  firm  provided  "value 
added  services"  to  computer  parts 
through  upgrades  to  circuitry  to  address 
specific  design  problems  "that  were 
related  to  the  original  design  problems." 

A  clarifying  call  to  the  company 
official  confirmed  that  upgrades  on 
these  computer  and/ or  components 
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were  covered  by  a  warranty  and  thus  do" 
riot  concern  products  that  are  for  sale. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
calised  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  under  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justiiy 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  18th  day  of 
June,  2003. 

Elliott  S.  Kushner 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-16891  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4S1O-30-P 


D9>ARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision 
collection  of  the  ETA-9109,  Trade 
Adjustment  Assistance  Petition  Form 
and  its  Spanish  translation,  ETA-9109a, 
Formulario  de  Solicitud  Ayuda  Ajuste 
Comercial  and  the  associated  forms — 
ETA-9110,Company  Endorsement  Form 
for  Primary  Workers  (CEFP);  ETA-9111, 
Comoany  Endorsement  Form  for 


Secondary  Workers  (CEPS);  ETA-9112. 
Customer  Questionnaire  (CQ);  ETA- 
9113,  Supporting  Company  Request 
(SCOR);  ETA-9114,  Supporting 
Customer  Request  (SCUR),  and  ETA- 
9115,  Bid  Questionnaire  (BQ). 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  conmients  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  5,  2003. 

ADDRESSES:  Erin  L.  FitzGerald,  Program 
Analyst,  Division  of  Trade  Adjustment 
Assistance,  Room  C-5311,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210.  Phone  (202)  693-3506  (this  is 
not  a  toll-free  number),  fax  (202)  693- 
3584,  e-mail  Fitzgerald.Erin@dol.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  Background 

The  Trade  Adjustment  Assistance 
(TAA)  Reform  Act  of  2002  (Public  Law 
107-210)  amends  the  Trade  Act  of  1974 
and  consolidates  two  previously 
authorized  worker  adjustment 
assistance  programs.  Trade  Adjustment 
Assistance  (TAA)  and  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  (NAFTA-TAA) 
into  one  TAA  program  effective 
November  4,  2002.  Section  221(a)  of 
Title  n.  Chapter  2  of  the  Trade  Act  of 
1974,  as  amended  by  the  TAA  Reform 
Act  of  2002,  authorizes  the  Secretary  of 
Labor  and  the  Governor  of  each  state  to 
accept  petitions  for  certification  of 
eligibility  to  apply  for  adjustment 
assistance.  The  petitions  may  be  filed  by 
a  group  of  workers,  their  certified  or 
recognized  union  or  duly  authorized 
representative,  employers  of  such 
workers,  and  one-stop  operators  or  one- 
stop  partners.  The  ETA  Form  9109, 
Trade  Adjustment  Assistance  Petition 
Form,  and  ETA-9109a,  its  Spanish 
translation,  Formulario  de  Solicitud 
Ayuda  Ajuste  Comercial,  establish  a 
format  that  may  be  used  for  filing  such 
petitions.  The  petition' form  revises  and 
eliminates  ETA  Form  9042a  and  its 
Spanish  translation.  The  Company 
Endorsement  Form  eliminates  the  need 
for  the  ETA-9043A,  Confidential  Data 
Request  form.  The  Customer  and  Bid 
Questionnaires  eliminate  the  need  for 
the  ETA-8562a,  Customer  Survey. 
The  collection  of  information  is 
currently  being  revised  to  meet  the 
specifications  outlined  in  the  legislation 
of  the  TAA  Reform  Act  of  2002.  While 
the  premise  of  data  collection  for  the 
purpose  of  certification  of  trade  affected 
workers  has  remained  the  same,  the 


specific  statutes  have  altered  the  type 
and  degree  of  data  collected. 

The  information  obtained  by  the  use 
of  the  Company  Endorsement  Form,  and 
Customer  Questionnaire  is  used  by  the 
investigative  workgroup  of  the  Division 
of  Trade  Adjustment  Assistance 
(DTAA).  The  findings  present  an 
objective  set  of  facts  to  the  Director  of 
the  DTAA,  other  Emplojonent  and 
Training  Administration  (ETA)  officials 
and  the  Secretary  of  Labor  with  which 
to  make  timely  decisions  regarding 
whether  imports  or  shift  of  production 
of  products  like  or  directly  competitive 
with  those  produced  by  the  petitioning 
workers'  firm  contributed  importantly  to 
its  sales,  production,  and  employment 
declines,  and  in  turn,  determine 
whether  the  petitioning  workers  meet 
the  statutory  criteria  for  eligibility  to 
apply  for  TAA. 

The  TAA  Reform  Act  of  2002  makes 
provisions  for  additional  types  of 
worker  groups  who  are  eligible  for 
benefits.  This  requires  additional  forms 
and  revisions  to  questions  to  determine 
whether  the  applicants  can  bfc  certified. 
To  this  extent  the  DTAA  has  created  the 
Company  Endorsement  Form  for 
Secondary  Workers  for  workers  who  are 
applying  for  Secondary  Worker 
assistance  as  outlined  in  the  TAA 
Reform  Act  of  2002. 

The  DTAA  is  streamlining  the 
petition  process  to  decrease  the  time 
burden  on  the  petitioner.  The 
streamlining  of  these  forms  was 
necessary  in  order  to  allow  the  U.S. 
Department  of  Labor  to  meet  the 
statutory  40  day  timeframe  for 
determination  on  all  petitions.  An 
Internet  based  option  for  filing  petitions 
will  also  be  available.  The  petition  form 
and  its  associated  forms  had  to  be 
altered  to  allow  for  petitioners  to  submit 
only  the  information  necessary  for 
certification.  The  forms  will  remove  the 
need  for  the  majority  of  petitioners  to 
supply  additional  supporting  data 
beyond  the  completed  form.  In  addition, 
the  new  legislation  authorizes,  and  the 
petition  form  reflects,  a  consolidation  of 
the  TAA  program  and  NAFTA-TAA 
program,  eliminating  duplicitous  data 
requests  from  the  petitioner. 

The  DTAA  will  implement  a  data 
validation  procedure  to  be  used  to 
confirm  information  obtained  in  the 
Company  Endorsement  Form,  and 
Customer  and  Bid  Questionnaires.  The 
sample,  conducted  randomly,  will  be 
based  upon  ten  percent  of  all  petitions 
filed  to  ensure  compliance  with  the 
regulatoiy  and  statutory  requirements 
set  forth  in  the  TAA  Reform  Act  of  2002. 

The  Supporting  Company  Request 
and  the  Supporting  Customer  Request 
Vjfoims  will  be  used  to  perform  the  data 


40302 


Federal  Register/Vol.  68,  No.  129/Monday,  July  7,  200a/Notices 


validation.  This  will  reduce  the  overall 
burden  for  all  respondents. 
Consequently,  ninety  percent  of 
companies  and  customers  will  submit  a 
significantly  reduced  Company 
Endorsement  Form,  and  Customer  and 
Bid  Questionnaires. 

n.  Review  Focus 

The  Department  of  Labor  is 
particiUarly  interested  in  comments 
which: 

*  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

This  is  a  notice  to  seek  OMB  approval 
of  previously  approved  forms  that  have 
been  revised  to  comply  with  the  TAA 
Reform  Act  of  2002.  Forms  previously 
approved  by  OMB  under  control 
numbers  1205-0342, 1205-0339,  and 
1205-0190  were  allowed  to  expire  9/30/ 
03.  The  institution  of  the  ETA-9109, 
Trade  Adjustment  Assistance  Petition 
Form;  ETA-9109a,  Formulario  de 
Solicitud  Ajruda  Ajuste  Comercial, 


ETA-9110,  Company  Endorsement 
Form  for  Primary  Workers  (CEFP);  ETA- 
9111,  Company  Endorsement  Form  for 
Secondary  Workers  (CEFS);  ETA-9112. 
Customer  Questionnaire  (CQ);  ETA- 
9113,  Supporting  Company  Request 
(SCOR);  ETA-9114,  Supporting 
Customer  Request  (SCUR);  and  ETA- 
9115,  Bid  Questionnaire  (BQ)  provides 
a  format  for  collecting  information 
necessary  for  the  Department  to  comply 
with  the  requirement  that  it  accept 
petitions  for  Trade  Adjustment 
Assistance  and  issue  determinations  of 
eligibility  in  response  to  those  petitions. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Trade  Adjustment  Assistance 
Petition  Forms. 

OMB  Number:  1205-ONEW. 

Affected  Public:  Individuals  or 
Households,  Businesses  or  other  for- 
profit/Farms/Federal,  State,  Local  or 
Tribal  Government. 


Cite/Reference 

Total 
respondents 

Frequency 

Total 
responses 

Average  time  per 
response 

Burden 
(fwurs) 

ETA  9109  Petition/ETA  9109a  Spanish  Petition  .. 

4,100 
2,870 

1,230 

9,840 

410 

984 

CXxasion  

Occasion  

Occasion  

Occasion  

Occasion  

Occa.sion  

4.100 
2.870 

1.230 

9.840 

410 

984 

35  minutes  

2.392 

ETA-9110/Company  Endorsement  Form  for  Pri- 

30 minutes  

1,435 

mary  Workers  (CEFP). 
ETA  91 11 /Company  Endorsement  Form  for  Sec- 

20  minutes 

410 

ondaiy  Workers  (CEFS). 
ETA    9112/Customer    Questionnaire    (CQ)/ETA 

15  minutes  

2460 

9115/Bid  Questionnaire  (BQ). 
ETA      9113/Supporting      Company      Request 

1  liour 

410 

(SCOR) 
ETA      9114/Supporting      Customer      Request 

1  hour  

984 

(SCUR). 

Totals  

19,434 

19,434 

8.091 

Toted  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
siunmarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  June  30.  2003. 
Timothy  F.  Sullivan, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  03-17055  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Departinent  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 


requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Uniform  Billing 
Form  (OWCP-92).  A  copy  of  the 
proposed  information  collection  request 
can  be  obtained  by  contacting  the  office 
listed  below  in  the  addressee  section  of 
this  Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  5,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington. 
DC  20210,  telephone  (202)  693-0418. 
fax  (202)  693-1451.  Email 
bbell@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax.  or  Email). 

SUPPLEMENTARY  iNFORMATION: 
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\  Background 

1  The  Office  of  Workers'  Compeasation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act 
(FECA)  5  U.S.C.  8101.  et  seq.,  the  Black 
Lung  Benefits  Act  (ELBA)  30  U.S.C.  901 
et  seq.,  and  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  (EEOICPA).  42 
O.S.C.  7384  et  seq.  These  Acts  provide, 
in  addition  to  compensation  for 
employment-related  injury  and/or 
disability,  payments  to  provider 
institutions  for  certain  non-professional 
medical  treatment  and  services  related 
to  the  injury  or  disability.  The  Uniform 
Billing  Form  (OWCP-92)  consists  of  the 
industry  standard  billing  form  (UB-92). 
which  has  been  approved  by  the 
American  Hospital  Association,  the     ■ 
Centers  for  Medicare  and  Medicaid 
Services,  and  the  Civilian  Health  and 
Medical  Program  of  the  Uniformed 
•  Services  (CHAMPUS).  by  various  other 
government  health  care  programs,  and 
the  private  sector,  for  the  purpose  of 
payment  to  institutional  providers  of 
medical  services.  The  OWCP-92  also 
includes  detailed  instructions 
developed  by  OWCP  that  provide  the 
information  necessary  to  providers  who 
file  bills  for  services  that  may  be 
payable  under  FECA.  ELBA  and  the 
EEOICPA.  This  information  collection  is 
currently  approved  for  use  through 
December  31,  2003. 

n.  Review  Focus 

[The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

P  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; . 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this    "'**'' 


information  collection  in  order  to  carry 
out  its  responsibility  to  provide 
payment  covered  medical  services  to 
injured  employees  who  are  covered 
under  the  FECA,  BLBA  and  the 
EEOICPA. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Uniform  Billing  Form. 

OMB  Number:  1 21 5-01 76. 

Agency  Number:  OWCP-92. 

Affected  Public:  Individual  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  57,679.        '- 

Total  Responses:  230,716. 

Time  per  Response:  7  minutes. 

Frequency:  On  Occassion. 

Estimated  Total  Burden  Hours: 
26,925. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  30,  2003. 
Bruce  Bohanoii, 

Chief,  Branch  of  Management  Review  and 
Internal  Control.  Division  of  Financial 
Management,  Office  of  Management. 
Administration  and  Planning,  Employment 
Standiirds  Administration. 
(FR  Doc.  03-17056  Filed  7-3-03;  8:45  am] 
BILUNG  CODE  4510-CH-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor -are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 


CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  v«th  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  noUce  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
ciurent  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain  - 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
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writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
docimient  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

None. 
Volume  II 

None. 
Volume  III 

None. 
Volume  TV 

None. 
Volume  V 

None. 
Volume  VI 

None. 

Volume  VII 
None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foxind  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
pubhcation  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworId.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-600-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 


Hard-copy  subscriptions  may  be 
piurhased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  202- 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
detexminations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  25th  day  of 
June,  2003. 

Carl  Poleskey, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

|FR  Doc.  03-16548  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4510-27-M 


NATIONAL  COMMISSION  ON 
TERRORIST  ATTACKS  UPON  THE 
UNITED  STATES 

Public  Hearing 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  The  National  Commission  on 
Terrorist  Attacks  Upon  the  United 
States  (9-11  Commission)  will  hold  its 
third  public  hearing  on  July  9,  2003  in 
Washington,  DC  on  "Terrorism,  Al 
Qaeda,  and  the  Muslim  World."  The 
Commission  will  hear  testimony  from 
experts  on  the  character  of  the 
transnational  terrorist  threat,  the 
relationships  of  Arab  states  to  these 
groups,  and  the  phenomenon  of  violent 
extremism  within  the  Muslim 
community. 

DATES:  July  9,  2003  from  9  a.m.  to  4  p.m. 
Press  availability  to  follow. 

LOCATION:  Russell  Senate  Office 
Building,  Room  253,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Al 
Felzenberg,  (202)  401-1725  or  (202) 
236-4878  (cellular). 

SUPPLEMENTARY  INFOfMIATION:  Please 
refer  to  the  Commission's  Web  site: 
www.  9-1 1  commission  .gov. 

Dated:  July  1.  2003. 
Philip  Zelikow, 
Executive  Director. 
(FR  Doc.  03-17157  Filed  7-3-03;  8:45  am] 

BHJJNG  CODE  nOO-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act,  Meetings  ^ 

AGENCY  HOLDING  MEETING:  National 
Science  Foimdation.  National  Science 
Board.  Committee  on  Education  and 
Human  Resources. 

DATE  AND  TIME:  July  10,  2003  11  a.m.-12 
p.m. 

PLACE:  The  National  Science 
Foundation,  Stafford  One  Building, 
4201  Wilson  Boulevard,  Room  130, 
Arlington,  VA  2230. 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 
Thursday,  July  10.  2003 

Open  Session  (11  a.m.  to  12  p.m.) 

Consideration  of  public  comments  on 
the  Education  and  Human  Resources 
Task  Force  on  National  Workforce 
Policies  for  Science  and  Engineering 
draft  report  (NSB  03-69). 

FOR  INFORMATION  CONTACT:  Gerard 
Glaser,  Executive  Officer,  NSB,  (703) 
292-7000,  http//www.nsf.gov/nsb. 

Gerald  Glaser, 

Executive  Officer.  * 

[FR  Doc.  03-17221  Filed  7-O2-03;  2:08  pm] 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[IA-03-002] 

Mr.  Lowell  S.  Trujillo;  Order  Prohibiting 
Involvement  in  NRC-Licensed 
Activities  (Effective  Immediately) 

I 

Mr.  Lowell  S.  Trujillo  is  not  a  holder 
of  any  Byproduct,  Source,  or  Special 
Nuclear  Material  License  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission) 

n 

In  July  2002,  Mr.  Lowell  S.  Trujillo 
and  two  other  individuals  started  a 
business  venture  in  the  State  of  Idaho 
under  the  name  of  Structural  Testing 
and  Inspection  (STI).  In  September 
2002,  the  NRC  was  contacted  by  a 
Deputy  Sheriff  bom  Custer  County, 
Idaho,  to  discuss  the  Deputy  Sheriff's 
having  temporarily  impoimded,  and 
later  released,  a  portable  gauge 
containing  NRC-licensed  material  that     * 
was  in  the  possession  of  STI.  The 
Deputy  Sheriff  indicated  that  he  had 
released  the  gauge  when  he  was  shown 
a  bill  of  sale  and  an  NRC  license.  In  late 
September  2002,  the  NRC  conducted  an 


II 
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inspection  to  determine  the 
circumstances  siurounding  this  incident 
and  discovered  that  STI,  which  did  not 
bold  an  NRC  license,  had  purchased 
and  used  two  portable  gauges 
containing  NRC-licensed  material.  NRC 
r^ulations  {i.e.,  10  CFR  30.3)  state,  in 
part,  that  no  person  shall  receive, 
acquire,  own,  possess,  or  use  bjrproduct 
material  except  as  authorized  in  a 
specific  or  general  license  issued 
piu-suant  to  the  regulations  in  10  CFR 
part  30.  Based  on  these  circumstances, 
including  the  fact  that  Mr.  Trujillo  had 
used,  without  authorization,  a  former 
employer's  NRC  license,  to  purchase 
and  use  the  gauges,  the  NRC's  Office  of 
Investigations  (OI)  launched  an 
investigation  to  determine  if  willful 
violations  of  NRC  requirements  had 
occurred. 

I  NRC's  inspection  and  investigation  of 
this  matter  determined  the  following. 
On  August  28,  2002,  Mr.  Trujillo 
purchased  and  took  possession  of  a 
Troxler  Model  3411  portable  moisture- 
density  gauge  from  Qal-Tek  Associates 
(QTA)  for  STI's  use.  Troxler  Model  3411 
gauges  contain  byproduct  material, 
including  about  10  millicuries  of 
Cesium-137  and  about  50  milliciuies  of 
Americium-241.  At  the  time,  the  QTA 
employee  who  sold  the  gauge  to  Mr. 
Trujillo  was  aware  that  Mr.  Trujillo  was 
employed  by  All  Tech  Corporation 
(ATC),  an  NRC  licensee,  and  believed 
that  the  pimiase  was  being  made  under 
the  authority  of  ATC's  license.  Mr. 
Trujillo  advised  the  QTA  employee  that 
the  gauge  was  going  to  be  sold  to  STI. 
Approximately  one  week  later,  Mr. 
Trujillo  contacted  QTA  and  pim:hased  a 
second  Troxler  Model  3411  gauge,  again 
for  STI's  use.  At  the  time  that  STI 
pxirchased  and  took  possession  of  these 
gauges,  STI  did  not  have  an  NRC 
license,  and  had  not  made  application 
to  the  NRC  for  a  license. 

On  September  12,  2002,  when  the 
Custer  Comity,  Idaho,  Deputy  Sheriff 
confiscated  and  impoimded  one  of  STI's 
Troxler  gauges  dimng  a  search  for  stolen 
construction  equipment,  Mr.  Trujillo 
faxed  to  the  Sheriffs  office  a  copy  of  a 
biU  of  sale  for  the  gauge  along  with  a 
copy  of  an  NRC  license  held  by  Reliance 
Testing  and  Inspection  (RTI).  The 
license,  which  the  NRC  later  determined 
was  not  a  cmrent  version  of  RTTs 
license,  fisted  Mr.  Trujillo  as  the 
Radiation  Safety  Officer  (RSO)  for  RTI, 
and  the  bill  of  sale  showed  the  gauge 
had  been  piu^hased  by  STI.  Based  on 
that  information,  the  Deputy  Sheriff 
released  the  gauge  to  STI  but  contacted 
the  NRC  to  discuss  the  incident.  One 
day  after  this  incident,  Mr.  Trujillo 
contacted  the  NRC  and  was  told  that  he 
was  no  longer  Usted  as  the  RSO  on  RTI's 


ficense  {Note:  Mr.  Trujillo  also  had 
contacted  the  NRC  in  May  2002  and  July 
2002  regarding  whether  he  was  still 
listed  as  the  RSO  on  RTI's  license). 

On  September  26,  an  NRC  inspector 
and  the  Deputy  Sheriff  confronted  an 
STI  employee  at  a  temporary  job  site 
and  asked  the  employee  to  produce  the 
NRC  license  under  which  he  was 
authorized  to  possess  and  use  a  portable 
gauge  that  he  had  with  him.  The  STI 
employee  produced  a  copy  of  RTI's 
(outdated)  license  which  listed  Mr. 
Trujillo  as  the  RSO.  The  Deputy  Sheriff 
confiscated  the  gauge.  The  inspector 
and  Deputy  Sheriff  contacted  Mr. 
Trujillo  about  the  second  gauge  in  STI's 
possession,  and  Mr.  TrujiUo  voluntarily 
siurendered  the  second  gauge  to  the 
Deputy  Sheriff.  Within  a  day  of  this 
incident,  Mr.  Trujillo  faxed  an 
application  for  an  NRC  license  for  STI 
to  possess  and  use  the  gauges. 
Subsequently,  STI  has  withdrawn  its 
ficense  appfication. 

NRC  contacts  with  ATC  and  RTI 
determined  that  neither  company  had 
authorized  STI  or  Mr.  Trujillo  to  use 
their  NRC  licenses  to  purchase  or  use 
gauges  containing  NRC-licensed 
material.  The  NRC  also  determined  that 
Mr.  Trujillo  is  knowledgeable  and 
experienced  with  respect  to  NRC's 
regulation  of  portable  density  gauges. 
He  has  conducted  licensed  activities 
with  portable  gauging  devices  for 
approximately  ten  years.  Dming  that 
time,  he  has  worked  as  an  assistant  RSO 
and  an  RSO  for  different  NRC  licensees. 

On  March  10,  2003,  the  NRC  issued 
letters  to  STI  and  Mr.  Trujillo  describing 
apparent  violations  of  NRC 
requirements  and,  in  Mr.  Trujillo's  case, 
describing  the  NRC's  concern  that  he 
engaged  in  deliberate  misconduct  by 
pinchasing  and  using  the  gauges 
without  a  license.  Separate 
predecisional  enforcement  conferences 
were  conducted  with  STI  and  Mr. 
Trujillo  on  March  26,  2003.  Ehiring  his 
conference,  Mr.  Trujillo  maintained  that 
he  thought  he  was  authorized  to 
purchase  and  use  gauges  for  STI  because 
his  name  was  fisted  as  RSO  on  RTI's 
ficense,  even  though  he  had  been 
terminated  from  RTI's  employment  in 
March  2001.  He  maintained  that  he  did 
not  deliberately  violate  NRC 
requirements. 

Based  on  its  evaluation  of  all  of  the 
facts  and  circumstances  in  this  matter, 
the  NRC  has  concluded  that  Mr. 
Trujillo's  explanation  and  assertions  are 
not  credible  and  that  he  deliberately 
violated  NRC  requirements  in  10  CFR 
30.3  when  he  purchased  and  used  these, 
gauges  without  an  NRC  license.  The 
NRC  bases  its  conclusion,  in  part,  on  the 
following  reasons.  Mr.  Trujillo  has 


approximately  ten  years  of  experience 
in  licensed  activities  including  acting  as 
assistant  RSO  for  one  licensee  and  RSO 
for  another  ficensee.  His  experience 
includes  submitting  an  appfication  for  . 
an  NRC  license,  and  he  is  familiar  with 
NRC  license  requirements.  In  May  2002 
and  July  2002,  when  Mr.  TrujiUo 
contacted  the  NRC  regarding  RTI's 
ficense,  he  never  informed  the  NRC  that 
he  was  planning  to  use  RTI's  ficense  to 
purchase  and  use  gauges  for  STI.  The 
purpose  of  his  calls  was  to  ask  whether 
he  was  still  fisted  as  the  RSO  on  RTI's 
license.  Further,  it  is  notable  that  he  did 
not  contact  the  NRC  immediately  prior 
to  pinchasing  the  gauges  to  find  out  if 
he  was  still  fisted  on  the  RTI  license. 
The  gauges  were  pmrhased  several 
weeks  after  his  last  contact  with  the 
NRC.  On  September  13,  2002.  when  Mr. 
Trujillo  again  contacted  the  NRC  to 
determine  if  his  name  was  still  on  the 
RTI  license,  and  was  told  that  he  was  no 
longer  fisted  as  the  RSO,  Mr.  TrujiUo 
did  not  inform  the  NRC  that  STI  was 
already  in  possession  and  using  the 
gauges,  and  STI  continued  to  possess 
and  use  the  gauges  imtil  they  were 
confiscated  by  the  Custer  County,  Idaho 
Deputy  Sheriff  later  that  month. 

m 


Based  on  the  above,  the  NRC  has 
concluded  that  Mr.  Trujillo  deliberately 
violated  NRC  requirements  in  10  CFR 
30.3  when  he  purchased,  possessed  and 
used  portable  gauging  devices 
containing  licensed  material  without  an 
NRC  ficense.  To  have  adequate 
assurance  that  the  public  health  and 
safety  will  be  protected,  the  NRC  must 
be  able  to  rely  on  the  integrity  of 
individuals  to  comply  with  NRC 
requirements.  Mr.  TrujiUo's  actions 
have  raised  serious  doubts  as  to  whether 
he  can  be  relied  upon  to  comply  with 
NRC  requirements  and  to  be  honest  with 
the  NRC  during  its  inspections  and 
investigations. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  ficensed 
activities  can  be  conducted  in 
compfiance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  wiU  be  protected  if 
Mr.  TrujiUo  were  permitted  at  this  time 
to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Mr. 
TrujiUo  be  prohibited  from  any 
involvement  in  NRC-ficensed  activities 
for  a  period  of  three  (3)  years  from  the 
date  of  this  Order.  Furthermore, 
pursuant  to  10  CFR  2.202, 1  find  that  the 
significance  of  Mr.  Trujillo's  conduct 
described  above  is  such  that  the  public 
health,  safety  and  interest  reqiiire  that 
this  Order  be  immediately  effective. 
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IV 

Aecordingly,  pursuant  to  sections  81, 
161b.  161i,  161o,  182  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202.  and  10  CFR  30.3,  It  is  hereby 
ordered,  effective  immediately,  that: 

1.  Mr.  Lowell  S.  Trujillo  is  prohibited 
for  three  (3)  years  from  the  date  of  this 
Order  from  engaging  in  NRC-licensed 
activities.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  in  NRC 
jurisdiction  pursuant  to  the  authority 
granted  by  10  CFR  150.20  and  10  CFR 
31.6. 

2.  If  Mr.  Trujillo  is  currently  involved 
in  NRC-licensed  activities,  Mr.  Trujillo 
must  inunediately  cease  those  activities, 
and  inform  the  NRC  of  the  name, 
address  and  telephone  niunber  of  the 
employer,  and  provide  a  copy  of  this 
Order  to  the  employer. 

The  Director,  OE,  may,  in  writing, 
relax  or  rescind  any  of  the  above 
conditions  upon  demonstration  by  Mr. 
Lowell  S.  Trujillo  of  good  cause. 


In  accordance  with  10  CFR  2.202.  Mr. 
Lowell  S.  Trujillo  muct.  and  any  other 
person  adversely  affected  by  this  Order 
may,  submit  an  answer  to  this  Order, 
and  may  request  a  hearing  on  this 
Order,  within  20  days  of  the  date  of  this 
Order.  Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
writing  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Unless  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Trujillo  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
» submitted  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Attn: 
Rulemakings  and  Adjudications  Staff, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Coimsel  for 
Materials  Litigation  and  Enforcement  at 
the  same  address,  to  the  Regional 


Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400.  Arlington, 
Texas  76011,  and  to  Mr.  Trujillo  if  the 
answer  or  hearing  request  is  by  a  person 
other  than  Mr.  Trujillo.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  answers  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
(301)415-1101  or  by  e-mail  to 
hearingdocket@nrc.gov  and  also  to  the 
Office  of  the  General  Counsel  either  by 
means  of  facsimile  transmission  to  (301) 
415-3725  or  by  e-mail  to 
OGCMailCentet@nrc.gov.  If  a  person 
other  than  Mr.  Trujillo  requests  a 
hearing,  that  person  shall  set  forth  with 
particularity  the  manner  in  which  his 
interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr. 
Trujillo  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i),  Mr. 
Trujillo,  may,  in  addition  to  demanding 
a  hearing,  at  the  time  the  answer  is  filed 
or  sooner,  move  the  presiding  officer  to 
set  aside  the  immediate  effectiveness  of 
the  Order  on  the  ground  that  the  Order, 
including  the  need  for  immediate 
effectiveness,  is  not  based  on  adequate 
evidence  but  on  mere  suspicion, 
unfoimded  allegations,  or  error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  Order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

For  the  Nuclear  Regulatory  Commission. 
Dated  this  26th  day  of  June  2093. 

Carl  J.  Paperiello, 

Deputy  Executive  Director  for  Materials, 
Research  and  State  Programs. 
(PR  Doc.  03-17030  Filed  7-3-03;  8:45  am) 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-^389] 

Florida  Power  and  Light  Co.,  et  al.; 
Notice  of  Witlidrawal  of  Application  for 
Amendment  to  Facility  Operating 
License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Florida  Power 
and  Light  Company,  et  al.  (the  licensee) 
to  withdraw  its  May  22,  2003, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  NPF-16 
for  the  St.  Lucie  Plant,  Unit  No.  2, 
located  in  St.  Lucie  Coimty,  Florida. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  pertaining  to  Emergency 
Core  Cooling  System  subsystem  flow 
balance  surveillance  testing. 

The  Commission  had  previously 
published  a  public  notice  of  the 
proposed  amendment  to  the  operating 
license  in  the  St.  Lucie  News,  the  Stuart 
News,  the  St.  Lucie  Tribune,  and  the 
Fort  Pierce  Tibune  newspapers  on  May 
27,  2003.  However,  by  letter  dated  June 
9,  2003,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  22.  2003,  and 
the  licensee's  letter  dated  June  9,  2003, 
which  withdrew  the  application  for 
license  amendment.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  Public 
File  Area  Ol  F21, 11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  electronipally  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams/htinl. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems'  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  (301)  415-4737,  or  by 
email  to  pdi@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June  2003. 

For  the  Nuclear  Regulatory  Commission. 
Brendan  T.  Moroney, 
Project  Manager,  Section  2,  Project 
Directorate  II.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-17029  Filed  7-3-03;  8:45  am] 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Requested 

AGENCY:  Office  of  Management  and 
Budget 

action:  Notice  of  the  OMB  review  of 
infonnation  collection  and  solicitation 
of  public  conunent. 


SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  has  recently 
submitted  to  OMB  for  review  the 
following  three  proposals  for  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35). 

I  OMB  Control  No. :  0348-0004. 

Title:  Request  for  Advance  or 
Reimbursement. 

\Fonn  No:  SF-270. 

'  Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Respondents:  States,  Local 
Governments,  Non-Profit  organizations. 

{Number  of  Responses:  100,000. 

Estimated  Time  Per  Response:  60 
minutes. 

Needs  and  Uses:  The  SF-270  is  used 
to  request  funds  for  all  nonconstniction 
grant  programs  when  letters  or  credit  or 
predetermined  advance  methods  are  not 
used.  The  Federal  awarding  agencies 
and  OMB  use  information  reported  on 
this  form  for  general  management  of 
Federal  assistance  awards  programs. 

OMB  Control  No.:  0348-0002. 

Ti^ye;  Outlay  and  Request  for 
Reimbursement  for  Construction 
Programs. 

Form  No:  SF-271. 

\rype  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  States,  Local 
Governments.  Non-Profit  organizations. 

Numl}er  of  Responses:  40,000. 

Estimated  Time  Per  Response:  60 
minutes. 

Needs  and  Uses:  The  SF-271  is  used 
to  request  reimbursement  for  all 
construction  grant  programs.  The 
Federal  awarding  agencies  and  OMB  use 
information  reported  on  this  form  for 
general  management  of  Federal 
assistance  awards  programs. 

OMB  Control  No.:  0348-0046. 

Title:  Disclosure  of  Lobbying 
Activities. 
Form  No:  SF-LLL. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  States,  Local 
Governments,  Non-profit  organizations, 
Individuals,  Businesses. 
Number  of  Responses:  300. 


Estimated  Time  Per  Response:  10 
minutes. 

Needs  and  Uses:  The  SF-LLL  is  the 
standard  disclosure  form  for  Lobbying 
paid  for  with  non-Federal  funds,  as 
required  by  the  Byrd  Amendment,  as 
amended  by  the  Lobbying  Disclosure 
Act  of  1995. 

Abstract:  On  April  1,  2003,  the  Office 
of  Management  and  Budget  (OMB) 
published  a  Notice  in  the  Federal 
Register  (68  FR  15772)  seeking 
comments  on  the  renewal  without 
change  of  three  standard  forms,  the  SF- 
270,  Requests  for  Advance  or 
Reimbursement;  the  SF-271,  Outiay 
Report  and  Request  for  Reimbursement 
for  Construction  Programs;  and  the  SF- 
LLL,  Disclosure  of  Lobbying  Activities. 
These  forms  are  required  by  OMB 
Circulars  A-102,  "Grants  and 
Cooperative  Agreements  with  State  and 
Local  Governments,"  and  A-110, 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 
Hospitals,  and  Other  Non-profit 
Organizations."  No  comments  were 
received. 

Copies  of  these  forms  can  be 
downloaded  fit)m  the  OMB  Grants 
Management  home  page  (http:// 
www.  whitehouse.gov/OMB/Grants). 

Comments  and  questions  should  be 
directed  to  the  OMB  Desk  Officer  by 
[insert  date  30  days  after  publication]. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 
be  given  to  comments  received  after  this 
date. 

Joseph  L.  Kull, 

Deputy  Controller. 

[FR  Doc.  03-16983  Filed  7-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26090] 

Notice  Of  Applications  for 
Deregistration  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

June  27,  2003. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  June,  2003. 
A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St.,  NW., 
Washington,  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  wiU  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 


application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  Uie  SEC  by  5:30  p.m.  on  July 
24,  2003,  and  shoidd  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nat\u%  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notffication  by  writing  to  the  Secretary, 
SEC.  450  Fifth  Sti«et,  NW.,  Washington 
DC  20549-0609.  For  Further 
Information  Contact:  Diane  L.  Titus  at 
(202)  942-0564.  SEC,  Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation,  450 
Fifth  Street,  NW.,  Washington.  DC 
20549-0506. 

Ail-American  Term  Trust  Inc.  [File  No. 
811-7352] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  December  30, 

2002,  apphcant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  As  of  March  31, 

2003,  applicant  had  74  shareholders 
who  had  not  been  located.  Unclaimed 
assets  have  been  placed  with  applicant's 
transfer  agent,  and  will  be  held  for  three 
years,  after  which  any  unclaimed  assets 
will  be  surrendered  to  the  State  of 
Maryland.  Expenses  of  $15,300  incurred 
in  connection  with  the  liquidation  will    " 
be  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  June  12,  2003. 

Applicant's  Address:  c/o  CSC 
Lawyers  Incorporating  Service 
Company,  11  East  Chase  St.,  Baltimore, 
MD  21202. 

Merrill  Lynch  Spectrum  Fund,  Inc. 
(Formerly  MerriU  Lynch  Large  Cap 
Spectrum  Fund,  Inc.)  [File  No.  811- 
10469] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Date:  The  apphcation  was  filed 
on  June  13,  2003. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 

The  Korean  Investment  Fund,  Inc.  [File 
No.  811-6467] 

Summary:  Applicant  seeks  an  order 
declaring  tiiat  it  has  ceased  to  be  an 
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investment  company.  On  June  6,  2003, 
applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $59,400 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  June  11,  2003. 

Applicant's  Address:  1345  Avenue  of 
the  Americas,  New  York,  NY  10105. 

Millennium  Funds,  Inc.  [File  No.  811- 
8729] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  23,  2003, 
applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $50,974 
incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Date:  The  application  was  filed 
on  June  11,  2003. 

Applicant's  Address:  8869  Brecksville 
Rd.,  Suite  C  Brecksville,  OH  44141. 

Pioneer  Science  &  Technology  Fund 
(File  No.  811-9785] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  January  10, 
2003,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $14,311 
incurred  in  connection  with  the 
liquidation  were  paid  by  Pioneer 
Investment  Management,  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  Jime  12,  2003. 

Applicant's  Address:  60  State  St., 
Boston,  MA  02109. 

Templeton  Emerging  Markets 
Appreciation  Fund,  Inc.  [File  No.  811- 
8362]  Templeton  Vietnam  and 
Southeast  Asia  Fund,  Inc.  [File  No. 
811-8632] 

Summary:  Each  applicant,  a  closed- 
end  investment  company,  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  September 
26,  2002,  each  applicant  transferred  its 
assets  to  Templeton  Developing  Markets 
Trust,  based  on  net  asset  value. 
Expenses  of  $194,042 and  $306,464, 
respectively,  inciured  in  connection 
with  the  reorganizations  were  paid  by 
applicants,  the  acquiring  fund  and  their 
respective  investment  advisers. 

Filing  Date:  The'applications  were 
filed  on  June  5,  2003. 

Applicants'  Address:  500  East 
Broward  Blvd.,  Suite  2100,  Fort 
Lauderdale,  PL  33394-3091. 

Templeton  Global  Government  Income 
Trust  [File  No.  811-5677] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 


declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  30, 

2002,  applicant  transferred  its  assets  to 
Templeton  Global  Income  Fund,  Inc., 
based  on  net  asset  value.  Expenses  of 
$389,190  incurred  in  connection  with 
the  reorganization  were  paid  by 
applicant,  the  acquiring  fund  and  their 
respective  investment  advisers. 

Filing  Date:  The  application  was  filed 
on  June  5,  2003. 

Applicants'  Address:  500  East 
Broward  Blvd.,  Suite  2100,  Fort 
Lauderdale,  FL  33394-3091. 

ETF  Advisors  Trust  [File  No.  811- 
21115] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  30,  2003, 
applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of 
approximately  $4,000  incurred  in 
connection  with  the  liquidation  were     - 
paid  by  ETF  Advisors,  LP,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  June  5,  2003. 

Applicant's  Address:  153  E.  53rd  St., 
New  York,  NY  10022. 

Credit  Suisse  European  Equity  Fund, 
Inc.  [File  No.  811-;8903] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  25, 

2003,  applicant  transferred  its  assets  to 
Credit  Suisse  International  Focus  Fund, 
Inc.,  based  on  net  asset  value.  Expenses 
of  $135,000  inciured  in  connection  with 
the  reorganization  were  paid  by  Credit 
Suisse  Asset  Management,  LLC, 
applicant's  investment  adviser,  and/or 
its  affiliates. 

Filing  Date:  The  application  was  filed 
on  May  30,  2003. 

Applicant's  Address:  466  Lexington 
Ave.,  New  York,  NY  10017. 

Mercury  Small  Cap  Value  Fund,  Inc. 
[File  No.  811-9955]  Mercury  U.S.  High 
Yield  Fund,  Inc.  (File  No.  811-9981] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  March  24, 
2003,  applicants  transferred  their  assets 
to  Merrill  Lynch  Small  Cap  Value  Fund, 
Inc.  and  Merrill  Lynch  U.S.  High  Yield 
Fund,  Inc.,  respectively,  based  on  net 
asset  value.  Expenses  of  $190,955  and 
$186,365,  respectively,  incurred  in 
connection  with  the  reorganizations 
were  paid  by  Merrill  Lynch  Investment 
Managers,  Inc. 

Filing  Date:  The  applications  were 
filed  on  May  23,  2003. 

Applicants'  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 


Berger  Growth  Fund,  Inc.  [File  No.  811- 
1382] 

Berger  Large  Cap  Growth  Fimd,  Inc. 
[File  No.  811-1383)  Berger  Omni 
Investment  Trust  [File  No.  811-4273] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  April  21, 
2003,  each  applicant  transferred  its 
assets  to  Janus  Investment  Fund,  based 
on  net  asset  value.  Expenses  of 
$928,863,  $250,296,  and  $1,698,340, 
respectively,  were  incurred  in 
coimection  with  the  reorganizations  and 
were  paid  by  Janus  Capital  Management 
LLC  and  Berger  Financial  Group  LLC, 
applicants'  investment  advisers. 

Filing  Date:  The  applications  were 
filed  on  May  28,  2003. 

Applicants'  Address:  210  University 
Blvd.,  Suite  800,  Denver,  CO  80206. 

Berger  Investment  Portfolio  Trust  [File 
No.  811-8046] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  21, 
2003,  applicant  transferred  its  assets  to 
Janus  Investment  Fund  and  Janus 
Adviser  Series,  based  on  net  asset  value. 
Expenses  of  $1,430,479  incurred  in 
connection  with  the  reorganization  were 
paid  by  Janus  Capital  Management  LLC 
and  Berger  Financial  Group  LLC, 
investment  advisers  to  applicant. 

Filing  Date:  The  application  was  filed 
on  May  28,  2003. 

Applicant's  Address:  210  University 
Blvd.,  Suite  800,  Denver,  CO  80206. 

Berger  Worldwide  Funds  Trust  [File 
No.  811-7689] 

Summary:  Applicant,  a  feeder  fund  in 
a  master-feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  21, 
2003,  applicant  made  a  liquidating 
distribution  to  its  sharehoMers,  based 
on  net  asset  value.  Expenses  of  $19,569 
incurred  in  connection  with  the 
liquidation  were  paid  by  Janus  Capital 
Management  LLC  and  Berger  Financial 
Group  LLC. 

Filing  Date:  The  application  was  filed 
on  May  28,  2003. 

Applicant's  Address:  2lO  University 
Blvd.,  Suite  800,  Denver,  CO  80206. 

Berger  Worldwide  Portfolio  Trust  (File 
No.  811-7667] 

Summary:  Applicant,  a  master  trust  in 
a  master-feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  21, 
2003,  applicant  made  a  liquidating 
distribution  to  its  feeder  funds,  based  on 
net  asset  value.  Expenses  of  $24,151 
incurred  in  connection  with  the 
liquidation  were  paid  by  Janus  Capital 
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Management  LLC  and  Berger  Financial. 
(Broup  LLC. 

Filing  Date  The  application  was  filed 
on  May  28,  2003. 

Applicant's  Address:  210  University 
Blvd.,  Suite  800,  Denver,  CO  80206. 

2002  Target  Term  Trust  Inc.  [File  No. 
811-7286] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  29, 
2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
otn  net  asset  value.  Applicant  has  placed 
the  unclaimed  assets  of  its  46  remaining 
shareholders  with  PFPC,  applicant's 
transfer  agent.  Any  unclaimed  assets 
remaining  at  the  end  of  three  years  will 
be  surrendered  to  the  State  of  Maryland. 
Expenses  of  $10,350  incurred  in 
connection  with  the  liquidation  were 
pbid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  April  11,  2003,  and  amended  on 
June  12,  2003. 

I  Applicant's  Address:  c/o  CSC 
Lawyers  Incorporating  Service 
Company,  11  East  Chase  St..  Baltimore, 
MD  21202. 

BBH  International  Equity  Portfolio  [File 
No.  811-8996],  BBH  Pacific  Basin 
Equity  Portfolio  [File  No.  811-9659), 
BBH  European  Equity  Portfolio  [File 
No.  811-9661],  BBH  U.S.  Equity 
Portfolio  [File  No,  811-9663)^  BBH  High 
Yield  Fixed  Income  Portfolio  [File  No. 
811-9971),  BBH  Broad  Market  Fixed 
Income  Portfolio  [File  No.  811-9969) 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  By  April  1, 
2003,  each  applicant's  shareholders  had 
redeemed  their  shares,  based  on  net 
asset  value.  Applicants  incurred  no 
expenses  in  connection  with  the 
liquidations. 

Filing  Dates:  The  applications  were 
filed  on  May  20,  2003,  and  amended  on 
June  6,  2003. 

Applicants'  Address:  Brown  Brothers 
Harriman,  40  Water  St.,  Boston,  MA 
02109. 

Corporate  High  Yield  Fund  I!,  Inc.  [File 
No.  811-7103),  Corporate  High  Yield 
Fund  IV,  Inc.  (File  No.  811-10313) 

Summary:  Each  applicant,  a  closed- 
end  investment  company,  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  May  5, 
2003,  applicants  transferred  their  assets 
to  Corporate  High  Yield  Fund,  Inc.  and 
Corporate  High  Yield  Fund  V,  Inc., 
respectively,  based  on  net  asset  value. 
Expenses  of  $280,850  and  $326,599, 
reajectively,  incxured  in  connection 


!    with  the  reorganizations  were  paid  by 
each  applicant's  acquiring  fund. 

Filing  Date:  The  applications  were 
filed  on  June  4,  2003. 

Applicant's  Address:  Merrill  Lynch 
Investment  Managers,  L.P.,  800 
Scudders  Mill  Rd..  Plainsboro,  NJ 
08536. 

Voyageur  Funds  [File  No.  811-5267) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  24, 
2001,  applicant  transferred  its  assets  to 
Delaware  Group  Government  Fund  " 
Delaware  American  Bond  Fund,  based 
on  net  asset  value.  Expenses  of  $44,658 
inciured  in  connection  with  the 
reorganization  were  paid  by  applicant, 
the  acquiring  fund,  Delaware 
Distributors,  L.P.,  applicant's  principal 
underwriter,  and  Delaware  Management 
Company,  applicant's  manager. 

Filing  Dates:  The  application  was 
filed  on  January  8,  2003,  and  amended 
on  February  11,  2003,  March  25,  2003, 
June  2,  2003,  and  June  18,  2003. 

Applicant's  Address:  Delaware 
Investments,  2005  Market  St., 
Philadelphia,  PA  19130. 

Mercury  QA  Equity  Series,  Inc.  [File 
No.  811-9611] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  28, 
2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Applicant  has 
retained  assets  in  the  amount  of  $18,407 
to  cover  its  outstanding  liabilities. 
Expenses  of  $67,513  incurred  in 
connection  with  the  liquidation  were 
paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  October  10,  2002,  and  amended 
on  June  5,  2003. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 

American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class 
2  Sub- Account)  [File  No.  811-8248] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  18, 
2002,  the  assets  of  American  Skandia 
Life  Assurance  Corporation  Variable 
Account  B  (Class  2  Sub-Account)  were 
consolidated  into  what  was  formerly 
American  Skandia  Life  Assurance 
Corporation  Variable  Accoimt  B  (Class  1 
Sub-Account)  and  is  now  known  as 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (the 
"Separate  Accoimt").  In  addition,  foiu- 
other  sub-accounts  of  the  Separate 
Account,  (Class  3  Sub-Account,  Qass  7 
Sub- Account,  Class  8  Sulj-Accoxmt,  and 


Class  9  Sub-Accoimt),  were 
consolidated  into  the  Separate  Accoimt 
on  November  18,  2002  (the 
"Consolidation").  Each  sub-account  had 
i;  been  registered  as  a  distinct  unit 
investment  trust  under  the  Investment 
Company  Act  of  1940  ("1940  Act").  The 
Consolidation  effectively  reorganized 
six  separately-registered  1940  Act 
entities  into  a  single  1940  Act  registrant. 
Filing  Date:  The  application  was  filed 
on  December  6,  2002. 

Applicant's  Address:  American 
Skandia  Life  Assurance  Corporation, 
One  Corporate  Drive,  Shelton,  CT 
06484. 

American  Skandia  Lifie  Assurance 
Corporation  Variable  Account  B  (Class 
3  Sub- Account)  [File  No.  811-6884] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  18, 
2002,  the  assets  of  American  Skandia 
Life  Assurance  Corporation  Variable 
Account  B  (Class  3  Sub-Account)  were 
consolidated  into  what  was  formerly 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  1 
Sub-Account)  and  is  now  known  as 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (the 
"Separate  Account").  In  addition,  four 
other  sub-accounts  of  the  Separate 
Account,  (Class  2  Sub-Account,  Class  7 
Sub- Account,  Class  8  Sub-Account,  and 
Class  9  Sub- Account),  were 
consolidated  into  the  Separate  Account 
on  November  18,  2002  (the 
"Consolidation").  Each  sub-account  had 
been  registered  as  a  distinct  unit 
investment  trust  under  the  Investment 
Company  Act  of  1940  ("1940  Act").  The 
Consolidation  effectively  reorganized 
six  separately-registered  1940  Act 
entities  into  a  single  1940  Act  registrant. 

Filing  Date:  The  application  was  filed 
on  December  6,  2002. 

Applicant's  Address:  American 
Skandia  Life  Assurance  Corporation, 
One  Corporate  Drive,  Shelton,  CT 
06484. 

American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class 
7  Sub- Account)  [File  No.  811-09705) 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  18, 
2002,  the  assets  of  American  Skandia 
Life  Assurance  Corporation  Variable 
Account  B  (Class  7  Sub-Account)  were 
consolidated  into  what  was  formerly 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  1 
Sub- Account)  and  is  now  known  as 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (the 
"Separate  Account").  In  addition,  four 
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other  sub-accounts  of  the  Separate 
Account,  (Class  2  Sub-Account,  Class  3 
Sub-Account,  Class  8  Sub-Account,  and 
Class  9  Sub- Account),  were 
consolidated  into  the  Separate  Account 
on  November  18,  2002  (the 
"Consolidation").  Each  sub-account  had 
been  registered  as  a  distinct  unit 
investment  trust  under  the  Investment 
Company  Act  of  1940  ("1940  Act").  The 
Consolidation  effectively  reorganized 
six  separately-registered  1940  Act 
entities  into  a  single  1940  Act  registrant. 

Filing  Date:  The  application  was  filed 
on  December  6,  2002. 

Applicant's  Address:  American 
Skandia  Life  Assurance  Corporation, 
One  Corporate  Drive,  Shelton,  CT 
06484. 

American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class 
9  Sub- Account)  [File  No.  811-09989] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  18, 
2002,  the  assets  of  American  Skandia 
Life  Assurance  Corporation  Variable 
Accoimt  B  (Class  9  Sub-Account)  were 
consolidated  into  what  was  formerly 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  1 
Sub-Account)  and  is  now  known  as 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (the 
"Separate  Account").' In  addition,  four 
other  sub-accounts  of  the  Separate 
Accoimt.  (Class  2  Sub-Account.  Class  3 
Sub-Account,  Class  7  Sub-Account,  and 
Class  8  Sub- Account),  were 
consolidated  into  the  Separate  Account 
on  November  18,  2002  (die 
"Consolidation").  Each  sub-accoimt  had 
been  registered  as  a  distinct  unit 
investment  trust  under  the  Investment 
Company  Act  of  1940  ("1940  Act").  The 
Consolidation  effectively  reorganized 
six  separately-registered  1940  Act 
entities  into  a  single  1940  Act  registrant. 

Filing  Date:  The  application  was  filed 
on  December  6,  2002. 

Applicant's  Address:  American 
Skandia  Life  Assurance  Corporation, 
One  Corporate  Drive,  Shelton,  CT 
06484. 

American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class 
S  Sub- Account)  [File  No.  811-09705] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  18, 
2002,  the  assets  of  American  Skandia 
Life  Assurance  Corporation  Variable 
Accoimt  B  (Class  8  Sub-Account)  were 
consolidated  into  what  was  formerly 
American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (Class  1 
Sub-Account)  and  is  now  known  as 


American  Skandia  Life  Assurance 
Corporation  Variable  Account  B  (the 
"Separate  Account").  In  addition,  four 
other  sub-accounts  of  the  Separate 
Account,  (Class  2  Sub-Account,  Class  3 
Sub-Account,  Class  7  Sub-Account,  and 
Class  9  Sub- Account),  were 
consolidated  into  the  Separate  Account 
on  November  18,  2002  (the 
"Consolidation").  Each  sub-account  had 
been  registered  as  a  distinct  unit 
investment  trust  under  the  Investment 
Company  Act  of  1940  ("1940  Act").  The 
Consolidation  effectively  reorganized 
six  separately-registered  1940  Act 
entities  into  a  single  1940  Act  registrant. 

Filing  Date:  The  application  was  filed 
on  December  6,  2002. 

Applicant's  Address:  American 
Skandia  Life  Assurance  Corporation, 
One  Corporate  Drive,  Shelton,  CT 
06484. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-17053  Filed  7-3-03;  8:45  am] 
BttJJNG  CODE  M10-01-l> 


SECURITIES  AND  EXCHANGE 

COMMISSION 

[Investment  Company  Act  Release  No. 
26092;  812-12979] 

PBHG  Funds,  et  ai.;  Notice  of 
Application 

July  1,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  17(b)  of  the  Investment 
Company  Act  of  1940  (the  "Act")  for  an 
exemption  from  section  17(a)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  a  limited 
liability  company  to  transfer 
substantially  all  of  its  assets  to  a  new 
series  of  a  registered  open-end 
management  investment  company  in 
exchange  for  shares  of  the  series. 
APPUCANTS:  PBHG  Funds  ("Trust"). 
Pilgrim  Baxter  &  Associates,  Ltd. 
("Pilgrim  Baxter"),  TS&W  Small  Cap 
Value  Fund,  LLC  ("TS&W  Fund")  and 
Thompson,  Siegel  &  Walmsley,  Inc. 
("TS&W"). 

FIUNG  DATES:  The  application  was  filed 
on  May  29,  2003  and  amended  on  June 
30. 2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  - 


Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  July  22,  2003,  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit,  or,  for  lawyers,  a  certificate 
of  service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609;  Applicants,  c/o  John  M. 
Zerr,  Esq.,  Pilgrim  Baxter  &  Associates, 
Ltd..  1400  Liberty  Ridge  Drive,  Wayne, 
PA  19087. 

FOR  FURTHER  INFORMATION,  CONTACT: 

Jean  E.  Minarick,  Senior  Counsel,  at 
(202)  942-0527,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  smnmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trust,  a  Delaware  statutory 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Trust  is  organized  as  a 
series  investment  company  and 
currently  has  18  series,  one  of  which, 
the  PBHG  Small  Cap  Value  Fund 
("Fund"),  corresponds  to  the  TS&W 
Fund  in  terms  of  investment  objective 
and  policies.  Pilgrim  Baxter,  a  Delaware 
corporation,  will  serve  as  investment 
adviser  to  the  Fund  pursuant  to  an 
investment  advisory  agreement  with  the 
Trust. 

2.  The  TS&W  Fund,  a  Virginia  limited 
liability  company,  is  not  registered 
under  the  Act  in  reliance  on  section 
3(c)(1)  of  the  Act.  Limited  liability 
company  interests  ("Interests")  in  the 
TS&W  Fund  are  not  registered  under  the 
Securities  Act  of  1933,  as  amended  (the 
"Securities  Act"),  and  are  held  by 
accredited  investors  ("Members"). 
TS&W,  a  Virginia  corporation,  is  TS&W 
Fund's  sole  managing  Member  and  is 
responsible  for  the  management, 
operation  and  administration  of  the 
TS&W  Fund,  including  its  investment^  , 
activities.  TS&W  will  serve  as  the 
investment  sub-adviser  to  the  Fund 


pursuant  to  a  sub-advisory  agreement 
with  the  Trust. 

3.  Pilgrim  Baxter  and  TS&W  each  are 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  Pilgrim  Baxter  and  TS&W  each  are 
indirect,  wholly  owned  subsidiaries  of 
Old  Mutual  pic  ("Old  Mutual"),  a 
financial  services  organization  based  in 
the  United  Kingdom. 

4.  The  Fund  will  seek  to  provide 
investors  with  long-term  growth  of 
capital  by  investing  primarily  in  small 
Capitalization  stocks.  The  Fimd  will 
invest  at  least  80%  of  its  assets  in  value 
ijecurities,  such  as  common  stocks,  of 
domestic  small  sized  companies,  which 
include  companies  with  equity 
securities  traded  in  the  U.S.  securities 
markets  with  market  capitalizations  of 
$1.3  billion  or  less  at  the  time  of 
purchase. 

.   j  5.  Applicants  propose  that,  pursuant 
tp  an  agreement  and  plan  of 
reorganization  (the  "Reorganization 
Agreement"),  the  TS&W  Fund  will 
transfer  to  the  Fimd  substantially  all  of 
its  assets,  which  will  consist  of  cash  and 
portfolio  secimties  with  readily 
available  market  quotations  and  are 
permissible  investments  under  the 
investment  policies  and  restrictions  of 
the  Fimd  ("Assets"),  less  any  funds 
required  to  pay  the  liabilities  of  the 
TS&W  Fund,  in  exchange  for  shares  (the 
"Shares")  of  the  Fund  (the  "Exchange"). 
Under  the  Reorganization  Agreement, 
Shares  of  the  Fund  delivered  to  the 
TS&W  Fund  will  have  an  aggregate  net 
asset  value  ("NAV")  equal  to  the  NAV 
of  the  Assets  transferred  by  the  TS&W 
Fund  to  the  Fund.  Upon  the 
consiunmation  of  the  Exchange,  the 
Shares  of  the  Fund  will  be  credited  to 
the  account  of  each  Member  of  the 
TS&W  Fund,  in  an  amount  equal  to  the 
value  of  the  Member's  pro  rata  share  of 
the  Assets  ("Literest")  on  the  Closing 
Date.  Thereafter,  the  TS&W  Fund  will 
liquidate.  The  Exchange  is  scheduled  to 
occur  on  or  about  July  25,  2003.  No 
brokerage  commissions,  fees  (except  for 
customary  transfer  fees,  if  any)  or  other 
remuneration  will  be  paid  by  the  Fund 
or  the  TS&W  Fund  in  connection  with 
the  Exchange.  TS&W  will  pay  the 
expenses  of  the  TS&W  Fund  and  the 
Fund  will  pay  its  own  expenses 
incurred  in  connection  with  the 
Exchange.  Applicants  have  agreed  not  to 
make  any  material  changes  to  the 
Reorganization  Agreement  without  prior 
approval  of  the  Commission  or  its  staff. 

6.  On  May  6,  2003,  the  board  of 
trustees  of  the  Trust  ("Board"), 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  approved  the 
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Exchange.  In  approving  the  Exchange, 
the  Board  concluded  that:  (a)  The 
Exchange  is  consistent  with  the  policies 
of  the  Fund,  as  recited  in  its  registration 
statement,  (b)  the  terms  of  the  Exchange, 
including  the  consideration  to  be 
received  by  the  Fimd,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  (c)  participation  by  the 
Fund  in  the  Exchange  is  in  the  best 
interests  of  the  Fund  and  its 
shareholders  and  the  interests  of 
existing  shareholders  of  the  Fund  will 
not  be  diluted  as  a  result  of  the 
Exchange.  These  findings,  and  the  basis 
upon  which  such  findings  were  made, 
are  recorded  in  the  minute  books  of  the 
Trust. 

7.  With  respect  to  the  TS&W  Fund, 
TS&W  (as  TS&W  Fund's  managing 
Member)  believes  that  the  Exchange  is 
in  the  best  interests  of  the  TS&W  Fund 
and  its  Members.  The  Exchange  is 
required  to  be  approved  by  Members  of 
the  TS&W  Fund  that  represent  more 
than  50%  of  the  aggregate  value  of  the 
outstanding  Interests  of  the  TS&W 
Fund. 

8.  The  Exchange  will  not  be  effected 
until:  (a)  The  Commission  has  issued 
the  requested  order;  (b)  Members  of  the 
TS&W  Fund  that  represent  more  than 
50%  of  the  aggregate  value  of  the 
outstanding  Interests  in  the  TS&W  Fund 
have  consented  to:  (i)  The  TS&W  Fund's 
participation  in  the  Exchange  and  (ii)  an 
amendment  to  TS&W  Fund's  operating 
agreement  that  permits  the  TS&W  Fund 
to  redeem,  immediately  prior  to  the 
effectiveness  of  the  Exchange,  the 
Interest  of  any  Member  that  has  not 
consented  to  the  Exchange;  and  (c)  the 
Trust  and  the  TS&W  Fund  have 
received  an  opinion  of  counsel 
substantially  to  the  effect  that  the      * 
Exchange  will  not  result  in  taxable 
income  to  the  Fund,  the  TS&W  Fund,  or 
the  Members. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(1)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  that  person,  acting  as 
principal,  from  selling  to  the  registered 
investment  company  any  security'  or 
other  property.  Section  2(a)(3)  of  the  Act 
defines  an  "eiffiliated  person"  as,  among 
other  things,  any  person  directly  or 
indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person;  any  person 
controlling,  controlled  by,  or  under 
common  control  with,  the  other  person; 
any  officer,  director,  partner,  copartner 
or  employee  of  the  othw  person;  and,  if 


the  other  person  is  an  investment 
company,  its  investment  adviser. 

2.  Applicants  state  that  the  TS&W, 
Fund  could  be  deemed  to  be  an 
affiUated  person  of  an  affiliated  person 
of  the  Fund  because  TS&W  and  Pilgrim 
Baxter  might  be  deemed  to  be  under  the 
common  control  of  Old  Mutual.  Thus, 
applicants  state  that  the  proposed 
Exchange  may  be  prohibited  under 
section  17(a)  of  the  Act. 

3.  Rule  17a-7  exempts  certain 
purchase  and  sale  transactions 
otherwise  prohibited  by  section  17(a)  of 
the  Act  if  an  affiliation  exists  solely  by 
reason  of  having  a  common  investment 
adviser,  investment  advisers  that  are 
affiliated  persons  of  each  other, 
common  directors,  and/or  common 
officers,  provided,  among  other 
requirements,  that  the  transaction  is  for 
no  consideration  other  than  cash. 
Applicants  state  that  the  relief  provided 
by  rule  17a-7  may  not  be  available  for 
the  Exchange  because  the  Exchange  will 
involve  consideration  other  than  cash 
(i.e..  Shares  of  the  Fund).  Applicants 
also  state  that  the  TS&W  Fund  may  be 
deemed  to  be  affiliated  with  the  Fund 
for  reasons  other  than  those  set  forth  in 
rule  17a-7. 

4.  Rule  17a-8  exempts  certain 
transactions  (including  mergers, 
consolidations  or  purchases  or  sales  of 
substantially  all  of  the  assets  of  a 
company)  between  registered 
investment  companies  and  eligible 
unregistered  funds,  as  defined  in  rule 
17a-8  ("Eligible  Unregistered  Fund"). 
Applicants  state  that  the  relief  provided 
by  rule  17a-8  is  not  available  for  the 
Exchange  because  the  TS&W  Fund  is 
not  a  registered  investment  company  or 
an  Eligible  Unregistered  Fund. 

5.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  transaction 
from  the  provisions  of  section  17(a)  of 
the  Act  if  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned  and  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  the  general 
purposes  of  the  Act. 

6.  Applicants  submit  that  the  terms  of 
the  Exchange  meet  the  criteria 
contained  in  section  1 7(b)  of  the  Act. 
Applicants  state  that  the  Shares  issued 
by  the  Fund  will  have  an  aggregate  NAV 
equal  to  the  NAV  of  the  assets  acquired 
from  the  TS&W  Fund,  determined  in 
accordance  with  rule  17a-7  under  the 
Act  and  the  Fund's  valuation  policies  as 
disclosed  in  its  registration  statement. 
Applicants  also  state  that  the 
investment  objective  and  policies  of  the ' 
Fund  are  substantially  similar  to  those 
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of  the  TS&W  Fund.  Applicants  further 
state  that  the  Board,  including  a 
majority  of  the  Independent  Trustees, 
has  approved  the  Exchange  and  that  the 
Exchange  will  comply  with  rule  17a- 
7(b)  through  (g)  and  the  provisions  of 
rule  1 7a-8  (as  those  provisions  apply  to 
the  merger  of  an  Eligible  Unregistered 
Fimd  with  a  registered  investment 
company). 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

The  Exchange  will  comply  with  the 
terms  of  paragraphs  (b)  through  (g)  of 
rule  1 7a-7  and  the  provisions  of  rule 
17a-8  (as  those  provisions  apply  to  the 
merger  of  an  Eligible  Unregistered  Fund 
with  a  registered  investment  company). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  03-17051  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Pnvestment  Company  Act  Release  No. 
26091:812-12919] 

John  Hancock  Variable  Series  Trust  I 
and  John  Hancock  Life  Insurance 
Company;  Notice  of  Application 

June  30,  2003. 

AGENCY:  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(a)  df  the  Act  and  rule  18f-Z  under 
the  Act. 

SUMMARY  OF  THE  APPUCATION:  John 
Hancock  Variable  Series  Trust  I  (the 
"Trust")  and  John  Hancock  Life 
Insurance  Company  ("John  Hancock") 
(together,  "Applicants")  request  an 
order  (the  "Order")  that  would  permit 
them  to  enter  into  and  materially  amend 
subadvisory  agreements  without 
shareholder  approval. 
FNJNG  DATES:  The  application  was  filed 
on  January  17.  2003,  and  June  30,  2003. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


received  by  the  SEC  by  5:30  p.m.  on  July 
25,  2003,  and  should  be  accompanied 
by  proof  of  service  on  Applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549- 
0609.  Applicants.  John  Hancock  Place, 
P.O.  Box  111,  Boston,  MA  02117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Y.  Greenlees,  Senior  Coimsel, 
at  (202)  942-0581,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW,  Washington,  DC  20549-0102 
(telephone  (202)  942-8090). 

Applicants'  Representatioiis 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
Act  as  aa  open-end  management 
investment  company.  The  Trust 
ciu-rently  is  comprised  of  27  series  (the 
"Existing  Fimds"),  each  with  its  own 
investment  objectives  and  policies. ^  The 
Existing  Funds  ciurently  serve  as  the 
investment  medium  for  variable  annuity 
and  variable  life  insiu'ance  contracts 
issued  by  John  Hancock  and  John 
Hancock  Variable  Life  Insurance 
Company. 

2.  John  Hancock  is  registered  under 
the  Investment  Advisers  Act  of  1940 
(thg  "Advisers  Act")  and  serves  as  the 
investment  adviser  to  the  Existing 


'  Applicants  also  request  relief  with  respect  to:  (a) 
Each  existing  and  hiture  series  of  the  Trust  and 
each  existing  andiuture  series  (together  with  the 
Existing  Funds,  the  "Subadvised  Funds")  of  any 
other  existing  or  future  registered  open-end 
management  investment  company  that  (i)  is  advised 
by  John  Hancock  or  any  entity  controlling, 
controlled  by,  or  under  common  control  with  John 
Hancock;  (ii)  uses  the  manager  of  managers 
arrangement  described  in  the  application;  and  (iii) 
complies  with  the  terms  and  conditions  in  the 
application;  and  (b)  any  entity  controlling, 
controlled  by.  or  under  common  control  with  John 
Hancock  that  is  an  investment  adviser  of  a 
Subadvised  Fund  and  is  registered  as  an  investment 
adviser  under  the  Advisers  Act  or  exempt  from 
such  registration.  The  Trust  is  the  only  registered 
investment  company  that  currently  intends  to  rely 
on  the  requested  order.  If  the  name  of  any 
Subadvised  Fund  contains  the  name  of  a  Sub- 
Adviser  (as  defined  below),  the  Hancock  name  (or, 
if  different,  thp  name  of  the  entity  controlling, 
controlled  by,  or  under  common  control  with  John 
Hancock  that  serves  as  the  primary  adviser  to  such 
Fund)  will  precnde  the  name  of  the  Sub- Adviser. 


Funds.  John  Hancock,  a  stock  life 
insurance  company  and  publicly-held 
financial  services  company,  is  a 
subsidiary  of  John  Hancock  Financial 
Services,  Inc.,  a  publicly-traded  holding 
company. 

3.  The  Trust  has  entered  into  several 
investment  advisory  agreements  with 
John  Hancock  ("Advisory  Agreements") 
that  were  approved  by  the  board  of 
trustees  (the  "Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(l9)  of  the  Act 
("Independent  Trustees"),  and  the 
Owners  of  each  Existing  Fimd.^  Under 
the  terms  of  the  Advisory  Agreements, 
John  Hancock  provides  investment 
management  services  for  each  Existing 
Fund  and  may  hire  one  or  more  sub- 
advisers  ("Sub- Advisers")  to  exercise 
day-to-day  investment  discretion  over 
all  or  a  portion  of  the  assets  of  the 
Existing  Fimds  pursuant  to  separate 
investment  sub-advisory  agreements 
("Sub-Advisory  Agreements").  Each 
current  Sub- Advisers  is,  and  any  futtue 
Sub-Adviser  will  be  registered  under  the 
Advisers  Act  or  exempt  from  such 
registration.  Sub-Advisers  are 
recommended  to  the  Board  by  John 
Hancock  and  selected  and  approved  by 
the  Board,  including  a  majority  of  the 
Independent  Trustees.  The  Sub- 
Advisers'  fees  will  be  paid  out  of  the 
advisory  fees  that  the  Subadvised  Ftmds 
pay  to  John  Hancock. 

4.  Subject  to  Board  review,  John 
Hancock  selects  Sub-Advisers  for  the 
Subadvised  Fimds,  monitors  and 
evaluates  Sub-Adviser  performance,  and 
oversees  Sub-Adviser  compliance  with 
the  Subadvised  Fimds'  investment 
objectives,  policies,  and  restrictions. 
John  Hancock  recommends  Sub- 
Advisers  based  upon  a  number  of 
factors  used  to  evaluate  thefr  skills  in 
managing  assets  pursuant  to  particular 
investment  objectives.  John  Hancock 
also  recommends  to  the  Board  whether 

a  Subadvisory  Agreement  should  be 
renewed,  modified  or  terminated. 

5.  Applicants  request  relief  to  permit 
John  Hancock,  subject  to  Board 
approval,  and  the  Trust,  on  behalf  of  its 
series,  to  enter  into  and  materially 
amend  Sub-Advisory  Agreements 
without  approval  by  the  vote  of  a 
majority  of  the  outstanding  voting 
securities  (as  defined  in  section  2(a)(42) 
of  the  Act)  of  each  such  series.  The 
requested  relief  will  not  extend  to  a 
Sub-Adviser  that  is  an  affiliated  person. 


^  The  t«rm  "Owmer"  includes  variable  annuity 
and  variable  life  contract  holders  that  participate  in 
any  insurance  company  separate  account  for  which 
a  Subadvised  Fund's  shares  serve  as  a  funding 
medium,  as  well  as  the  holders  of  any  other  shares 
that  the  Subadvised  Fund  has  outstanding. 
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as  defined  in  section  2(a)(3)  of  the  Act, 
of  a  Subadvised  Fund  or  of  John 
Hancock,  other  than  by  reason  of 
serving  as  a  Sub- Adviser  to  one  or  more 
of  the  Subadvised  Funds  (an  "Affiliated 
Sub-Adviser"). 

Applicants'  Legal  Analysis 

.  J  1.  Section  15(a)  of  the  Act  provides, 
m  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  company's 
outstanding  voting  securities.  Rule  18f- 
2  imder  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
oompany  affected  by,  a  matter  must 
approve  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  fitim  any  rule  thereimder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

3.  The  investment  structure  of  the 
Pbrtfolios  is  different  from  that  of 
traditional  investment  Companies. 
Applicants  assert  that  investors  are 
relying  on  John  Hancock's  experience  to 
select  one  or  more  Sub- Advisers  best 
suited  to  achieve  a  Subadvised  Fund's 
desired  investment  objectives. 
Apphcants  assert  that,  from  the 
perspective  of  the  investor,  the  role  of 
the  Sub-Advisers  is  comparable  to  that 
of  individual  portfolio  managers 
employed  by  other  investment  advisory 
firms.  Applicants  contend  that  requiring 
shareholder  approval  of  the  Sub- 
Advisory  Agreements  would  impose 
imnecessary  costs  and  delays  on  the 
Subadvised  Funds,  and  may  preclude 
John  Hancock  from  acting  promptly  in 

a  manner  considered  advisable  by  the 
Board.  Applicants  note  that  the 
Advisory  Agreements  will  remain 
subject  to  the  Owner  approval 
requirements  of  section  15(a)  of  the  Act 
and  rule  18f-2  imder  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  Order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Subadvised  Fund  may  rely 
on  the  requested  Order,  the  operation  of 
the  Subadvised  Fund  in  the  manner 
described  in  the  application  will  be 


approved  by  a  majority  of  the 
Subadvised  Fund's  outstanding  voting 
securities,  as  defined  in  the  Act,  or,  in 
the  case  of  a  Subadvised  Fimd  whose 
Owners  purchase  shares  on  the  basis  of 
a  prospectus  containing  the  disclosure 
contemplated  by  condition  2  below,  by 
the  sole  initial  shareholder  prior  to 
offering  shares  of  the  Subadvised  Fund 
to  the  public. 

2.  Each  Subadvised  Fund  will 
disclose  in  its  prospectus  the  existence, 
substance,  and  effect  of  the  Order,  to 
addition,  each  Subadvised  Fund  relying 
on  the  Order  will  hold  itself  out  to  the 
public  as  employing  the  manager  of 
managers  arrangement  described  m  the 
application.  The  prospectus  relating  to 
the  Subadvised  Fimd  will  prominently 
disclose  that  John  Hancock  has  ultimate 
responsibihty  (subject  to  oversight  by 
the  Board)  to  oversee  Sub- Advisers  and 
to  recommend  their  hiring,  termination 
and  replacement. 

3.  Before  relying  on  the  Order,  each 
Subadvised  Fund  that  sought  its 
Ovmers'  approval  to  operate  in  the 
manner  described  in  the  application 
prior  to  the  date  of  the  Order,  and 
subsequently  sold  shares  based  on  a 
prospectus  that  did  not  contain  the 
disclosure  described  in  condition  2 
above,  will  provide  its  Ovimers  with  at 
least  30  days  prior  written  notice  of  (a) 
the  substance  and  effect  of  the  Order 
and  (b)  the  fact  that  the  Subadvised 
Fund  mtends  to  employ  the  manager  of 
managers  arrangement  described  in  the 
application. 

4.  Within  90  days  of  the  hirmg  of  a 
new  Sub- Adviser,  John  Hancock  will 
furnish  Owners  of  the  applicable 
Subadvised  Fimd  all  information  about 
the  new  Sub- Adviser  that  would  be 
included  in  a  proxy  statement.  To  meet 
this  condition,  John  Hancock  will 
provide  Owners  of  the  applicable 
Subadvised  Fund  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C.  and  Item 
22  of  Schedule  14A  under  the  Securities 
Exchange  Act  of  1934. 

5.  John  Hancock  will  not  enter  into  a 
Sub-Advisory  Agreement  with  any 
Affiliated  Sub-Adviser  without  such 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  Owners  of  the  relevant 
Subadvised  Fund. 

6.  At  all  times,  a  majority  of  the  Board 
will  be  todependent  Trustees,  and  the 
nomination  of  new  or  additional 
todependent  Trustees  will  be  placed 
within  the  discretion  of  the  then- 
existing  todependent  Trustees. 

7.  When  a  change  of  Sub- Adviser  is 
proposed  for  a  Subadvised  Fund  with 
an  Affiliated  Sub-Adviser,  the  Board, 
mcluding  a  majority  of  the  todependent 


Trustees,  will  make  a  separate  finding, 
reflected  to  the  Board  mtoutes,  that 
such  change  is  in  the  best  interests  of 
the  Subadvised  Fund  and  its  Owners 
and  does  not  tovolve  a  conflict  of 
interest  from  which  John  Hancock  or  an 
Affiliated  Sub-Adviser  derives  an 
mappropriate  advantage. 

8.  John  Hancock  will  provide 
management  and  certato  administrative 
services  to  each  Subadvised  Fimd 
relytog  on  the  Order,  tocludtog  overall 
supervisory  responsibility  for  the 
general  management  and  investment  of 
the  Subadvised  Fund's  assets,  and, 
subject  to  review  and  approval  by  the 
Board,  will:  (i)  Set  the  Subadvised 
Fund's  overall  to  vestment  strategies;  (ii) 
evaluate,  select,  and  recommend  Sub- 
Advisers  to  manage  all  or  a  part  of  the 
Subadvised  Fund's  assets;  (iii)  when 
appropriate,  allocate  and  reallocate  a 
Sub-Advised  Fund's  assets  among 
multiple  Sub-Advisers;  (iv)  monitor  and 
evaluate  the  Sub-Advisers'  tovestment 
performance;  and  (v)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Sub-Advisers  comply 
with  the  Subadvised  Fund's  investment 
objectives,  policies,  and  restrictions. 
9.  No  trustee  or  officer  of  the  Trust, 
or  director  or  officer  of  John  Hancock 
will  own  directly  or  todirectly  (other 
than  through  a  pooled  investment 
vehicle  over  which  such  person  does 
not  have  control)  any  interest  to  a  Sub- 
Adviser  except  for:  (i)  Ownership  of 
interests  in  John  Hancock  or  any  entity 
that  controls,  is  controlled  by.  or  is 
under  common  control  with  John 
Hancock;  or  (ii)  ownership  of  less  than  ' 
1  %  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  any  other 
publicly  traded  company  that  is  either 
a  Sub- Adviser  or  an  entity  that  controls, 
is  controlled  by,  or  is  under  common 
control  with  a  Sub-Adviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFariand. 

Deputy  Secretary. 

[FR  Doc.  03-17052  Filed  7-3-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-48089;  File  No.  SR-OTC- 
2002-06] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  a  Proposed  Rule  Change 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendments  to  a  Proposed  Rule 
Change  Relating  to  the  Use  of  the 
Federal  Reserve  Banks'  Net  Settlement 
System  by  Settling  Banks 

Juno  25,  2003. 
I.  Introduction 

On  May  7,  2002.  The  Depository  Trust 
Company  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  File  No.  SR- 
DTC-2002-06  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  June  11.  2002.2  DTC  amended  the 
proposal  on  April  8,  2003,^  and  June  5. 
2003.'*  Two  comment  letters  were 
received.''  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  approval  of  the  proposed 
rule  change.  ^ 

n.  Description 

The  Federal  Reserve  Banks'  ("FRBs") 
Net  Settlement  Service  ("NSS")  is  an 
automated  mechanism  for  submitting 
settlement  files  to  the  FRBs  and  is  used 
by  entities  in  private  clearing 
arrangements  that  provide  for  the 
exchange  and  settlement  of  transactions 
on  a  net  basis.  In  February  2001,  DTC 
adopted  NSS  as  an  alternative  method 
for  its  participants'  settling  banks  to 


■  15  U.S.C.  78s(b)(l). 

'  Securhies  Exchange  Act  Release  No.  46028. 
(June  4.  2002).  67  FR  40035  (June  11,  2002). 

'The  April  8.  2003.  amendment  deleted  the 
words  "attempt  to"  from  the  sentence  in  the  filing 
(the  sixth  paragraph  of  section  3  of  the  filing)  that 
indicated  DTC  would  apply  the  same  loss  allocation 
procedures  found  in  DTC's  rules  as  it  would  with 
respect  to  losses  incurred  in  DTC's  settlement 
system. 

*The  June  5,  2003,  amendment  added  two 
provisions  to  the  filing.  The  first  provision  allowed 
settling  banks  to  opt  out  of  NSS  for  one  business 
day  under  certain  circumstances.  (See  note  8.)  The 
second  provision  provided  that  DTC  would  send  a 
notification  prior  to  DTC's  NSS  transmission  to  its 
account  at  the  FRB. 

5  Letters  fttjm  Neil  T.  Henderson,  Senior  Vice 
President,  JP  MorganChase  (July  1,  2002):  Daniel  L. 
Goelzer,  Counsel  for  the  Association,  The 
Association  of  Global  Custodians  (July  2,  2002).  The 
commenters  have  indicated  that  they  no  longer 
object  to  the  Commission  approving  DTC's 
amended  filing. 

*  A  copy  of  the  text  of  DTC's  proposed  rule 
change,  the  amendments,  and  the  attached  exhibits 
are  available  at  the  Commission's  Public  Reference 
Section  or  through  DTC. 


satisfy  their  end-of-day  net-net  debits  at 
DTC.''  Under  the  NSS  process,  DTC 
submits  an  instruction  to  a  FRfi  on 
behalf  of  the  settling  bank  to  have  the 
account  of  the  settling  bank  charged  for 
their  DTC  end-of-day  net-net  debit 
balance.  Use  of  the  NSS  eliminates  the 
need  for  a  settling  bank  to  initiate  a  wire 
to  DTC's  FRB  account  in  satisfaction  of 
the  settling  bank's  net-net  debit  balance 
at  DTC.  As  originally  adopted,  use  of 
NSS  was  on  a  voluntary  basis.  Currently 
43  of  the  79  DTC  settling  banks  are 
using  NSS. 

Under  the  rule  change,  DTC  will 
require  all  settling  banks  to  use  NSS.^ 
Settling  banks  using  NSS  will  be 
governed  by  DTC's  procedures, 
including  the  End-of-Day  Settlement 
Process  section  of  DTC's  Settlement 
Service  Guide.^  Fees  connected  with  the 
End-of-Day  Settlement  Process  remain 
unchanged. 

Prior  to  using  NSS,  settling  banks  will 
be  required  to  sign  a  Settler  Agreement 
with  an  FRB  which  incorporates  a 
requirement  that  the  settling  bank  agrees 
to  the  terms  of  the  Fed's  Operating 
Circular  No.  U^°  The  signed  Settler 
Agreement  must  be  on  the  settling 
bank's  letterhead,  must  be  signed  by  an 
authorized  signer  recognized  by  the 
FRB,  and  must  be  submitted  to  a  FRB 
through  DTC. 

Under  Section  6.4  of  Operating 
Circular  No.  12,  the  settlement  agent  (in 
this  case,  DTC)  has  certain 
responsibilities  regarding  the  allocation 
among  settling  banks  using  NSS  of  a 
claim  for  indemnity  by  a  FRB.  In 
making  such  an  allocation,  DTC  will 
apply  the  same  loss  allocation 
procedures  found  in  Section  4  and  9  of 
DTC's  Rules  as  it  would  with  respect  to 
losses  included  in  DTC's  settlement 
system. 

DTC  will  send  a  "pre-advice"  to  each 
settling  bank,  notifying  the  settling  bank 
that  DTC  is  about  to  send  its  NSS 
transmission  to  the  FRB.  Each  settling 
bank  will  be  required  to  acknowledge  its 
net-net  debit  balance  at  the  end  of  the 


'  Exchange  Act  Release  No.  44176  (April  11. 
2001),  66  FR  19821  (April  17,  2001)  (File  No.  SR- 
DTC-2001-02).  See  also  Important  Notice  to 
Participants  Nos.  0842  (November  20,  2000)  and 
2728  (May  2,  2002)  and  DTC's  memorandum  (April 
14.  2000),  all  of  which  are  included  as  part  of  DTC's 
Sling. 

"In  extenuating  circumstances  when  a  settling 
bank  would  prefer  to  opt  out  of  NSS  for  one 
business  day  and  to  send  its  wire  directly  to  DTC's 
account  at  the  FRB  in  settlement  of  its  net-net  debit 
balance,  DTC  will  exclude  that  settling  bank's  debit 
amount  from  the  NSS  transmission  that  would 
ordinarily  be  forwarded  to  the  FRB. 

»The  revised  version  of  the  End-of-Day 
Settlement  Process  section  of  the  Settlement  Service 
Guide  is  included  as  part  of  DTC's  filing. 

'"The  Settler  Agreement  and  Operating  Circular 
No.  12  are  attacheid  as  part  of  DTC's  filing. 


day;  however,  any  settling  bank  that 
only  settles  for  its  own  accoimt  may 
elect  to  not  acknowledge  its  net  debit 
balance  at  the  end  of  the  day."  This 
option  will  not  be  made  available  to 
settling  banks  that  settle  for  others 
because  the  acknowledgement  process 
includes  the  option  to  refuse  to  pay  for 
a  participant  for  whom  the  settling  bank 
provides  settlement  services.  Settling 
banks  that  settle  for  others  will  also  be 
required  to  acknowledge  their  net-net 
credit  balances.  DTC  will  not  send  a 
settling  bank's  net-net  debit  balance  to 
a  FRB  for  collection  until  the  settling 
bank  has  acknowledged  its  balance. 

ni.  Comment  Letters 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-DTC-2002-06.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  Copies  of  the 
submission,  all  subsequent  ., 

amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Electronically 
submitted  comment  letters  also  will  be 
posted  on  the  Commission's  web  site 
[http://www.sec.gov).^^  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  DTC.  All  submissions 


"  Settling  banks  electing  not  to  acknowledge 
their  debit  balance  will  be  required  to  sign  the  NSS 
Settling  Bank  Acknowledgement  Option  Form.  The 
form  is  included  as  part  of  DTC's  filing.  In  addition, 
DTC  has  made  changes  to  its  Settling  Bank  Failure 
to  Settling  Procedures  to  reflect  that  certain  settling 
banks  may  opt  out  of  the  acknowledgement 
requirements.  Exchange  Act  Release  No.  41879 
(September  15, 1999),  64  FR  51360  (September  22. 
1999)  (File  No.  SR-DTC-99-15|. 

"We  do  not  edit  personal,  identifying 
information  such  as  names,  or  e-mail  addresses, 
from  electronic  submissions.  Submit  only 
information  you  wish  to  make  publicly  available. 
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Should  refer  to  File  No.  SR-DTC-2002- 
06  and  should  be  submitted  bv  July  28 
2003.  ' 

IV.  Discussion 

I  Section  17A(b)(3)(F)  requires  that  the 
rules  of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  the  custody  or 
c»ntrol  of  the  clearing  agency  or  for 
which  it  is  responsible."  The  rule 
change  should  allow  DTC  to  reduce 
settlement  risk  and  improve  its 
safeguarding  of  secimties  and  funds  by 
reducing  the  risk  that  the  completion  of 
settlement  will  be  delayed  because  a 
settling  bank  is  late  or  is  unable  to  wire 
funds  to  DTC  in  settlement  of  its 
obligations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing. 
Participants  and  their  settling  banks 
have  been  on  notice  for  over  a  year  that 
DTC  intended  to  require  the  use  of  NSS, 
and  some  have  been  working  with  DTC 
during  this  time  to  address  procedural 
or  operational  issues  they  had  with  the 
DTC  proposal.  Now  that  those  issues 
have  been  resolved  by  DTC's 
amendments  to  the  proposed  rule 
change,  accelerated  approval  will  allow 
DTC  to  implement  the  requirement  to 
use  NSS  as  soon  as  possible,  which  in 
turn  will  allow  DTC  to  improve  its  risk 
reduction  efforts. 

V.  Conclusion  ' 

pn  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A(b)(3)(F)  of  the  Act  and  the 
rules  and  regulations  thereunder. 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2002-06)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-17003  Filed  7-3-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48110;  RIe  No.  SR-NASD- 
2003-97] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Extension  on  a  Pilot  Basis 
of  NASD  Rule  701 0(l<)  Relating  to  Fees 
for  the  Trade  Reporting  and 
Compliance  Engine  (TRACE) 

June  30,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  17, 
2003,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  III  below,  which  Items 
have  been  prepared  by  NASD.  NASD 
filed  an  amendment  to  the  proposed 
rule  change  on  June  27,  2003.3  NASD 
has  designated  the  proposed  rule  change 
as  "establishing  or  changing  a  due,  fee, 


or  other  charge"  under  section 
19(b)(3KA){ii)  of  the  Act*  and  Rule  19b- 
4(f)(2)  thereunder,^  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  NASD 
Rule  701 0(k)  relating  to  fees  for  the 
Trade  Reporting  and  Compliance  Engine 
("TRACE")  prior  to  the  expiration  of  the 
pilot  program  for  fees  on  June  30,  2003. 
NASD  is  proposing  to  extend  the  pilot 
program  for  TRACE  fees  to  January  31, 
2004.  NASD  is  not  proposing  any 
revisions  to  the  current  fee  structure  for 
TRACE  as  part  of  this  rule  filing. 
Therefore,  as  a  result  of  the  proposed 
rule  change,  the  current  fee  structure 
would  remain  in  effect  to  January  31, 
2004.  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


7010.  System  Services 

(a)  through  (j)  No  Change. 

(k)  Trade  Reporting  and  Compliance 
Engine  (TRACE) 

(Rule  701 0(k)  shall  expire  on  [June  30. 
2003]  January  31,  2004,  imless 
amended,  extended,  or  permanently 
adopted  by  NASD  pursuant  to  SEC 
approval  at  or  before  such  date). 

The  following  charges  shall  be  paid 
by  participants  for  the  use  of  the  Trade 
Reporting  and  Compliance  Engine 
("TRACE"): 


System  fees 


From  07/01/02  to  12/31/02: 

Web  Browser  Access: 

S85/month  for  1  user  ID; 

$75/month  for  2-9  user  IDs; 

$70/montti  for  2-10+  user,  IDs,  except 

If  less  than  25  trades  per  month,  in  October, 

November,    or   December   2002-$25/montfi 

per  user  ID 


Transaction  reporting  fees 


From  07/01/02  to  12/31/02: 

Trades   up  to  and   Including   $200,000   par 

value— $0.50Arade; 
Trades  between  $201,000  and  $999,999  par 

value— $0.0025  times  the  number  of  bonds 

traded/trade; 
Trades  of  $1,000,000  par  value  or  more— 

$2.50/trade 


Market  data  fees 


BTDS  Professional  Display— $60/month  per 
terminal,  except 

For  a  period  of  one  calendar  month  to  be  an- 
nounced: Waiver  of  fee  ($0) 


•"IS  U.S.C.  78q-l(b)(3)(F). 
>*|17  CFR  200.3O-3(a)(12). 
'is  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


'  See  letter  from  Kosha  K.  Dalai.  Assistant  General 
Counsel,  NASD,  to  Katherine  A.  England.  Assistant 
Director,  Division  of  Market  RegulaUon,  SEC,  dated 
June  27,  2003  (Amendment  No.  1).  In  Amendment 
No.  1.  NASD  moved  the  placement  of  a  footnote 


marked  for  deletion  in  the  rule  filing  to  clarify  that 
the  footnote  was  part  of  the  actual  rule  text  and  not 
simply  a  footnote  to  the  rule  filing. 

M5  U.S.C.  78s(b)(3KA)(ii). 

*  17  CFR  240.1 9b-«(0(2). 
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System  fees 

Transaction  reporting  fees 

Market  data  fees 

From  01/01/03  to  [06/30«)3l  01/31/04:  Level  1 

Trade  Report  Only  Web  Browser  Access— 

$25/month  per  user  ID 

Level  II  Full  Service  Web  Browser  Access— 

' 

$85/montti  per  user  ID,  except 

, 

»        ( 

For  a  period  of  one  calendar  month  to  be  an- 

■ 

. 

nounced:  Level  II  Full  Sendee  Web  Browser 

. 

Access— $25/montfi  per  user  ID 

From  01/01/03  to  [06/30/03]  01/31/04:  Trades 

up  to  and  including  $200,000  par  value— 

' 

$0.475rtrade; 

Trades  between  $201,000  and  $999,999  par 

; 

value— $0.002375    times    ttie    number    of 

» 

bonds  traded/trade; 

* 

Trades  of  $1,000,000  par  value  or  more — 

a 

$2.375/trade 

CTCI— $25/nfK)nth/iine 

From  07/01/02  to  12/31/02: 

BTDS    Intemal    Usage    Authorization— $500/ 

Cancel/Correct— $3/trade,  except 

month  per  application/service. 

For  October  2002— $1.50/trade 

For  November  2002— $2.25/trade 

> 

- 

From  01/01/03  to  [06/30/03]  01/31/04:  Cancel/ 

Con-ect— $1.50/trade 

Third  Party— $25/month     , 

From  07/01/02  to  12/31/02: 

BTDS  Extemal  Usage  Authorization— $1 ,000/ 

"As  of  Trade  Late— $3/trade,  except 
For  October  2002— $1 .50/lrade 
For  November  2002— $2.25/trade 

month  per  application/service. 

From  01/01/03  to  [06/30/03]  01/31/04: ' 

Asof 

Trade  Late— $3/trade 

Browse  &  Query— $0.05  after  first  page 

BTDS    Non-Professional    Display— $1/month 

per  terminal. 

(1)  System  Related  Fees.  There  are 
three  methods  by  which  a  member  may 
report  corporate  bond  transactions  that 
are  reportable  to  NASD  pursuant  to  the 
Rule  6200  Series.  A  member  may  choose 
among  the  following  methods  to  report 
data  to  NASD:  (a)  a  TRACE  web 
browser;  (b)  a  Computer-to-Computer 
Interface  ("CTCI")  (either  one  dedicated 
solely  to  TRACE  or  a  multi-purpose 
line);  or  (c)  a  third-party  reporting 
intermediary.  Fees  will  be  charged 
based  on  the  reporting  methodology 
selected  by  the  member. 

(A)  Web  Browser  Access  ^  ^ 

(i)  For  the  period  commencing  July  1 , 
2002  and  ending  December  31,  2002,  the 
charge  to  be  paid  by  a  member  that 
elects  to  report  TRACE  data  to  NASD 
via  a  TRACE  web  browser  shall  be  as 
follows:  for  the  first  user  ID  registered, 
a  charge  of  $85  per  month;  for  the  next 
two  through  nine  user  IDs  registered,  a 
charge  of  $75  per  month,  per  such 
additional  user  ID;  and  for  ten  or  more 
user  IDs  registered,  a  charge  of  $70  per 
month,  per  user  ID  from  two  to  ten  or 
more.  If  a  member  reports  less  than  25 
trades  per  month  to  the  TRACE  system 
in  October,  November,  or  December 
2002,  the  charge  to  be  paid  by  a  member 
for  the  TRACE  web  browser  shall  be 
$25,  per  such  month,  per  user  ID. 

(ii)  For  the  period  commencing 
January  1,  2003  and  ending  [Jime  30, 
2003]  January  31.  2004,  the  charge  to  be 


paid  by  a  member  that  elects  to  report 
TRACE  data  to  NASD  via  a  TRACE  web 
browser  shall  be  as  follows:  $25  per 
month,  per  user  ID  for  Level  I  Web 
Trade  Report  Only  Browser  Access  and 
$85  per  month,  per  user  ID  for  Level  II 
Full  Service  Web  Browser  Access. 
Notwithstanding  the  above  sentence, 
following  the  effective  date  of  increased 
bond  data  dissemination  as  approved  by 
the  SEC  on  January  31,  2003(5],  NASD 
shall  annoimce  a  period  of  one  calendar 
month  during  which  the  charge  for 
Level  II  Full  Service  Web  Browser 
Access  shall  be  $25  per  month,  per  user 
ID. 

(B)  through  (C)  No  Change. 
(2)  Transaction  Reporting  Fees 
For  each  transaction  in  corporate 
bonds  that  is  reportable  to  NASD 
pursuant  to  the  Rule  6200  Series,  the 
following  charges  shall  be  assessed 
against  the  member  responsible  for 
reporting  the  transaction: 

(A)  Trade  Reporting  Fee 

(i)  For  the  period  commencing  July  1, 
2002  and  ending  December  31,  2002,  a 
member  shall  be  charged  a  Trade 
Reporting  Fee  based  upon  a  sliding 


151  [On  January  31,  2003,  the  SEC  approved 
amendments  to  NASD  Rule  6250  of  the  TRACE 
rules  that  will  allow  NASD  to  begin  disseminating 
transaction  information  on  more  than  4,000 
qualifying  Investment  Grade  corporate  debt 
securities.  See  Securities  Exchange  Act  Release  No. 
47302  (January  31,  2003),  68  FR  6233  (February  6, 
2003)  (File  No.  SR-NASD-2002-174).) 


scale  ranging  from  $0.50  to  $2.50  per 
transaction  based  on  the  size  of  the 
reported  transaction.  Trades  up  to  and 
including  $200,000  par  value  will  be 
charged  a  $0.50  fee  per  trade;  trades 
between  $201,000  par  value  and 
$999,999  par  value  will  be  charged  a  fee 
of  $0.0025  multiplied  by  the  number  of 
bonds  traded  per  trade;  and  trades  of 
$1,000,000  par  value  or  more  will  be 
charged  a  fee  of  $2.50  per  trade. 

(ii)  For  the  period  commencing 
January  1,  2003  and  ending  [June  30, 
2003]  January  31,  2004,  a  member  shall 
be  charged  a  Trade  Reporting  Fee  based 
upon  a  sliding  scale  ranging  from  $0,475 
to  $2,375  per  transaction  based  on  the 
size  of  the  reported  transaction.  Trades 
up  to  and  including  $200,000  par  value 
will  be  charged  a  $0,475  fee  per  trade; 
trades  between  $201,000  par  value  and 
$999,999  par  value  will  be  charged  a  fee 
of  $0.002375  multiplied  by  the  nimiber 
of  bonds  traded  per  trade;  and  trades  of 
$1 ,000,000  par  value  or  more  will  be 
charged  a  fee  of  $2,375  per  trade. 

(B)  Cancel  or  Correct  Trade  Fee 

For  the  period  commencing  July  1 , 
2002  and  ending  December  31,  2002,  a 
member  shall  be  charged  a  Cancel  or 
Correct  Trade  Fee  of  $3.00  per  canceled 
or  corrected  transaction.  To  provide 
firms  with  time  to  adjust  to  the  new 
reporting  system,  the  Cancel  or  Correct 
Trade  Fee  will  not  be  charged  imtil  the 
later  of  October  1,  2002  or  90  days  after 


FedHrrf  Ragirter/Vol.  68.  No.  129 /Monday,  July  7,  2003 /Notices 


40317 


the  efiiective  date  of  TRACE.  For  the 
month  of  October  2002,  the  Cancel  or 
Correct  Trade  Fee  shall  be  $1.50  per 
(canceled  or  corrected  transaction.  For 
the  month  of  November  2002,  the 
Cancel  or  Correct  Trade  Fee  shall  be 
$2.25  per  canceled  or  corrected 
transaction.  For  the  period  commencing 
January  1,  2003  and  ending  (June  30, 
2003]  January  31,  2004,  a  member  shall 
be  charged  a  Cancel  or  Correct  Trade 
Fee  of  $1.50  per  canceled  or  corrected 
transaction. 

(C)  "As  of  Trade  Ute  Fee 

For  the  period  commencing  July  1, 
2002  and  ending  December  31,  2002,  a 
member  shall  be  charged  an  "As  of ' 
Trade  Late  Fee  of  $3.00  per  transaction 
for  those  transactions  that  are  not  timely 
reported  "As  of  as  required  by  these 
rtdes.  To  provide  firms  with  time  to 
adjust  to  die  new  reporting  system,  the 
"As  of  Trade  Late  Fee  will  not  be 
charged  until  the  later  of  October  1, 
2002  or  90  days  after  the  effective  date 
of  TRACE.  For  the  month  of  October 
2002,  the  "As  of  Trade  Ute  Fee  shall 
be  $1.50  per  such  transaction.  For  the 
month  of  November  2002,  the  "As  of 
Trade  Late  Fee  shall  be  $2.25  per  such 
transaction.  For  the  period  commencing 
January  1,  2003  and  ending  [June  30, 
2003]  January  31,  2004.  a  member  shall 
be  charged  an  "As  of  Trade  Late  Fee 
of  $3.00  per  canceled  or  corrected 
transaction. 

(D)  No  Change. 

(3)  No  Change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
CMnments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A  \Self-ReguIatory  Organization 's 
Statement  of  the  Purpose  of,  and 

Statutory  Basis  for,  the  Proposed  Rule 
Cliange 

1.  Purpose 

Extension  of  Pilot  Program  for  TRACE 
Fees 

NASD  is  proposing  to  extend  and/or 
renew  the  pilot  program  for  TRACE  fees 
that  is  scheduled  to  expire  on  June  30, 
2003  to  expire  on  January  31,  2004. 


NASD  believes  the  additional  time  will 
allow  it  to  more  fully  reassess  the 
overall  impact  of  the  TRACE  fee 
structure.  As  a  result  of  several  changes 
to  the  TRACE  fee  structure  during  the 
pilot  period,  additional  time  to  review 
and  analyze  the  fee  structure  is 
necessary.  NASD  believes  that  the 
proposed  fee  structure  for  TRACE  is 
reasonable.  However,  NASD  remains 
committed  to  reviewing  and  reassessing 
the  impact  of  the  overall  TRACE  fee 
structxue  over  time  to  ensure  that  the 
fees  are  reasonable  and  equitable  for 
participants  in  the  TRACE  system. 
NASD  expects  to  submit  a  rule  filing  to 
the  SEC  prior  to  the  January  31,  2004 
expiration  date  seeking  approval  of  a 
permanent  fee  structure  for  TRACE. 

Background 

On  July  1,  2002,  TRACE  became 
effective.  On  June  28,  2002,  the 
Commission  approved  proposed  NASD 
fees  relating  to  the  operation  of  the 
TRACE  system  (Rule  7010(k))  on  a  pUot 
basis  for  a  six-month  period  expiring  on 
December  28,  2002.6  As  part  of  that  rule 
filing  (Amendment  No.  3  to  SR-NASD- 
2002-63),  NASD  committed  to  review 
and  reassess  the  proposed  TRACE  fees 
as  soon  as  practicable  and  within  six 
months  after  the  effective  date  of 
TRACE. 

On  November  15,  2002,  NASD 
submitted  a  proposed  rule  change  to  the 
SEC  to  reduce  certain  TRACE  fees  for 
the  fourth  quarter  of  2002  (j.e.,  the  Web 
Browser  Access  Fee,  the  Cancel  or 
Correct  Fee,  and  the  "As  of  Trade  Late 
Fee).  These  fees  were  reduced  effective 
as  of  October  1,  2002. ^ 

On  December  12,  2002,  NASD 
submitted  a  proposed  rule  change  to  the 
SEC  to  extend  the  pilot  program  for 
TRACE  fees  to  February  28,  2003  and  to 
modify  the  pilot  effective  January  1, 
2003.8  As  of  January  1,  2003,  NASD 
divided  the  Web  Browser  Access  Fee 
into  two  service  and  fee  levels — Level  I 
vdth  no  access  to  real-time  TRACE  data, 
and  Level  n  with  access  to  real-time 
TRACE  data.  The  fee  for  Level  I  Trade 
Report  Only  Web  Browser  Access  is  $25 
per  month,  per  user  ID  and  the  fee  for 


"See  Securities  Exchange  Act  Release  No.  46145 
Oune  28,  2002).  67  FR  44911  Ouly  5.  2002)  (File  No 
SR-NASD-2002-63). 

'On  November  22,  2002.  the  Commission  issued 
a  notice  that  this  proposed  rule  change  had  become 
effective  upon  filing  writh  the  Commission.  See 
Securities  Exchange  Act  Release  No.  46893 
(November  22.  2002).  67  FR  72008  (December  3. 
2002)  (File  No.  SR-NASD-2002-167). 

•On  December  19.  2002,  the  Commission  issued 
a  notice  that  this  proposed  rule  change  had  become 
effective  upon  filing  with  the  Commission.  See 
Securities  Exchange  Act  Release  No.  47056 
(December  19.  2002).  67  FR  79205  (December  27 
2002)  (File  No.  SR-NASD-2002-176). 


Level  n  Full  Service  Web  Browser 
Access  is  $85  per  month,  per  user  ID.  A 
participant  may  register  for  a 
combination  of  Level  I  and  Level  n 
service  based  on  its  usage  and  needs. 

As  of  January  1 .  2003,  NASD  also 
reduced  trade  reporting  fees  by  5%  for 
2003  and  reduced  the  Cancel  or  Correct 
Fee  fi^m  $3.00  to  $1.50  effective 
January  1,  2003.  The  "As  of  Trade  Ute 
Fee  continued  at  $3.00  per  trade 

On  February  27,  2003,  NASD  filed,  for 
immediate  effectiveness,  a  rule  filing  to 
extend  the  pilot  program  for  TRACE  fees 
to  June  30,  2003.^ 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  die  provisions 
of  Section  15A(b)(5)  of  the  Act,'"  which 
requires,  among  other  things,  that 
NASD's  rules  provide  for  the  equitable 
.  allocation  of  reasonable  dues,  fees,  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  NASD  operates 
or  controls.  NASD  is  proposing  to 
extend  die  pdot  program  for  TRACE  fees 
to  January  31,  2004,  to  allow  NASD 
greater  time  to  analyze  and  reassess 
TRACE  fees. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From  - 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiiectiveness  of  the  . 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  is  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  die  Act "  and  Rule 
19b-4(f)(2)  Uiereunder,i2  because  die 
proposal  is  "establishing  or  changing  a 
due,  fee,  or  other  chaise"  imposed  by 
NASD.  The  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  die  Act  and  Rule  19b- 
4(f)(2)  diereimder,  and  will  be 
opterational  immediately. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 


"  See  Securities  Exchange  Act  Release  Na  47444 
(March  4,  2003),  68  FR  11602  (March  11. 2003)  (FUe 
No.  SR-NASD-2003-25). 

«>15U.S.C78o-3(bX5). 

'•  15  U.S.C  78s(bM3KAKii). 

"  17  CFR  24O.19b-t(0(2). 
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abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is       ^ 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'^ 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimic^ations  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-97  and  should  be 
submitted  by  July  28,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '■' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-17050  Filed  7-3-03;  8:45  am) 
BIUJNG  CODE  e010-01-f> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48106;  File  No.  SR-PCX- 
2002-62] 

Self  Regulatory  Organizations;  The 
Pacific  Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change  To 
Amend  the  PCX's  Market  Data 
Revenue  Sharing  Program  for  Tape  A 
Securities  Traded  on  the  Archipelago 
Exchange 

June  27,  2003. 

On  October  4,  2002,  The  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 


Commission  ("Commission"),  pursuant 
to  section  19(l3)(l)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  a 
proposed  rule  change  to  modify  its 
market  data  revenue  sharing  program  for 
Tape  A  securities  by  increasing  the  level 
of  the  transaction  credits  paid  with 
respect  to  transactions  in  Tape  A 
Securities  from  40%  to  50%  for  Users 
(as  defined  in  the  notice)  that  meet 
certain  requirements.  The  proposed  rule 
change,  as  amended,  was  published  for 
notice  and  comment  in  the  Federal 
Register  on  November  19,  2002.^  The 
Commission  received  two  comments  on 
the  proposal.^  On  May  12,  2003,  the 
PCX  responded  to  the  comment  letters.'' 
The  PCX  proposes  to  modify  its  Tape 
A  market  data  revenue  sharing  program 
by  increasing  the  percentage  of 
transaction  credits  fi-om  40%  to  50%,  a 
percentage  that  is  consistent  with 
similar  market  data  revenue  sharing 
programs  operated  by  other  self- 
regulatory  organizations. 5  As  set  forth  in 
its  July  2,  2002  Order  of  Summary 


"See  15  U.S.C.  78s(b)(3l(C).  For  purposes  of 
calculating  the  60-day  abrogation  period,  the 
Conunission  considers  the  period  to  commence  on 
June  27,  2003,  the  date  that  NASD  filed 
Amendment  No.  1 . 

»17CFR200.30-3(a)(12). 


M5  U.S.C.  78s(b)(l). 

'  See  Securities  Exchange  Ant  Release  No.  46805 
(Novemljer  8.  2002).  67  FR  69794. 

1  See  December  10.  2002  letter  from  Darla  C. 
Stuckey,  Corporate  Secretary.  The  New  York  Slock 
Exchange.  Inc.  CNYSE"),  to  Jonathan  G.  Katz, 
Secretary.  Commission  ("NYSE  Letter");  Decemtjer 
20.  2002  letter  from  W.  Hardy  Callcott,  Senior  Vice 
President  and  General  Counsel,  Charles  Schwab  & 
Co.,  Inc.,  to  Jonathan  G.  Katz,  Secretary. 
Commission  ("Schwab  Letter").  The  Schwab  Letter 
comments  generally  on  market  data  revenue 
sharing,  and  does  not  specifically  address  the  PCX's 
proposal  to  increase  the  percentage  of  market  data 
revenue  sharing  in  Tape  A  securities  from  40%  to 
50%.  The  NYSE  Letter  incorporates  by  reference 
comments  filed  in  previous  proposed  rule  changes 
on  the  subject  of  market  data  revenue  sharing 
programs,  and  further  objects  to  the  proposed  rule 
change  because  the  NYSE  believes  the  proposal  (1) 
"would  cause  NYSE  to  fund  even  more  PCX 
payment  for  jorderj  flow  than  it  currently  does, 
which  payments  withdraw  orders  from  the  auction 
for  reasons  other  than  best  execution";  (2)  would 
present  conflict  of  interest  problems  for  PCX  broker- 
dealers,  thereby  undermining  the  discharge  of  best 
execution  obligations:  and  (3)  "would'provide 
incentives  for  markets  to  purchase  prints  of  trades 
not  executed  through  their  facilities,"  skewing  the 
perception  of  a  particular  market's  liquidity"  which 
would  result  in  that  market  receiving  market  data 
revenue  in  contravention  of  the  Consolidated  Tape 
Association  Plan. 

■•  See  May  12.  2002  letter  from  Kathryn  L.  Beck. 
Senior  Vice  President,  General  Counsel,  Corporate 
Secretary,  and  Chief  Regulatory  Officer,  PCX,  to 
Joseph  Morra,  Special  Counsel,  Division  of  Market 
Regulation,  Commission  ("PCX  Response  Letter"). 
The  PCX  limited  its  response  'o  the  concerns  raised 
in  the  NYSE  Letter.  In  short,  the  PCX  (1)  stated  it 
does  not  pay  for  order  flow,  and  does  not  fund  its 
market  data  revenue  sharing  program  directly  or 
indirectly;  (2)  denied  that  the  market  data  revenue 
sharing  program  conflicts  with  broker-dealers'  best 
execution  obligations:  and  (3)  states  that  the  PCX 
cannot  print  trades  that  are  executed  elsewhere. 

The  NYSE  Letter,  the  Schwab  Letter,  and  the  PCX 
Response  Letter  are  available  in  the  Public 
Reference  Room. 

'  See  e.g..  Securities  Exchange  Act  Release  No. 
46911  (November  26.  2002),  67  FR  72251 
(December  4.  2002)(SR-BSE-2002-10). 


Abrogation  ("Abrogation  Order"),^  the 
Commission  will  continue  to  examine 
the  issues  surrounding  market  data  fees, 
the  distribution  of  market  data  rebates, 
and  the  impact  of  market  data  revenue 
sharing  programs  on  both  the  accuracy 
of  market  data  and  on  the  regulatory 
functions  of  self-regulatory 
orgfmizations.  In  the  interim,  the 
Commission  believes  it  is  reasonable  to 
allow  the  PCX  to  operate  market  data 
revenue  sharing  programs  that  place  the 
PCX  on  substantially  similar  footing  as 
other  self-regulatory  organizations. 

Thus,  after  careful  review  of  the 
proposed  rule  change,  the  comment 
letters,  and  the  PCX  Response  Letter,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  ^  and,  in 
particular,  the  requirements  of  section  6 
of  the  Act "  and  the  rules  and 
regulations  thereunder.  The 
Commission  finds  specifically  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act,^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating  securities  transactions,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  bee  and  open 
market  and  a  national  market  system. 

The  decision  to  allow  the  PCX  to 
increase  the  percentage  of  transaction 
credits  available  from  40%  to  50%, 
however,  is  narrowly  drawn,  and  should 
not  be  construed  as  resolving  the  issues 
raised  in  the  Abrogation  Order,  and 
does  not  suggest  what,  if  any,  future 
actions  the  Commission  may  take  with 
regard  to  market  data  revenue  sharing 
programs. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,""  that  the 
proposed  rule  change  (SR-PCX-2002- 
62),  be,  and  it  hereby  is,  approved. 

For  tile  Commission,  by  tlie  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-17054  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  tOIO-O^-P 


»  Securities  Exchange  Act  Release  No.  46159  (July 
2,  2002),  67  FR  45775  (July  10,  2002)(File  Nos.  SR- 
NASD-2002-61,  SR-NASD-2002-68,  SR-CSE- 
2002-06.  and  SR-PCX-2002-37)(Order  of  Summary 
Abrogation). 

'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(fl. 

•  15  U.S.C  78f. 

•15  U.S.C.  78f(b)(5). 

»<»  15  U.S.C.  78s(b)(2). 

•M7  CFR  200.3{>-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 
[License  No.  03/73-0229] 

Walker  Investment  Fund  II SBIC,  LP.; 
Notice  Seeking  Exemption  Under 
SectkNi  312  of  the  Small  Business 
Investment  Act,  Coiifltots  of  Interest 

Notice  is  hereby  given  that  Walker 
Itivestmeat  Fund  U  SBIC,  L.P.,  3060 
Washington  Road,  Glenwood,  MD 
21738,  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958, 
as  amended  ("the  Act"),  in  connection 
with  the  financing  of  a  small  concern, 
has  sought  an  exemption  imder  section 
312  of  the  Act  and  section  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  ("SBA")  rules  and 
regulations  (13  CFR  107.730  (2002)). 
Walker  Investment  Fund  II  SBIC,  L.P. 
proposes  to  provide  preferred  equity 
security  financing  to  Butterfly.net,  Inc., 
224  West  King  Street,  Martinsburg,  WV 
25401.  The  financing  is  contemplated  to 
provide  the  company  with  the  necessary 
working  capital. 

The  financing  is  brought  within  the 
purview  of  §  107.730(a)(1)  of  the 
Regulations  because  Walker  Investment 
Fund  H  LLLP,  an  Associaie  of  Walker 
Investment  Fund  11  SBIC,  L.P.,  owns  an 
interest  in  Butterfly.net,  Inc.  greater 
than  10  percent.  Therefore,  this 
transaction  is  considered  a  financing  of 
an  Associate  requiring  prior  SBA  . 
approval. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction,  within  15 
days  of  the  date  of  this  publication,  to 
the  Associate  Administrator  for 
Investment,  U.S.  Small  Business 
Administration,  409  Third  Street,  SW., 
Washington,  DC  20416. 

Dated:  June  26,  2003. 
Jefl^y  D.  PiersoD,  ' 

Associate  Administrator  For  Investment. 
(FR  Doc.  03-17025  Filed  7-3-03;  8:45  am) 
BIMJNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Oeclaration  of  Disaster  #3514] 

State  of  Alabama 

Shelby  County  and  the  contiguous 
Counties  of  Bibb,  Chilton,  Coosa, 
Jefferson,  Saint  Clair,  and  Talladega  in 
the  State  of  Alabama,  constitute  a 
disaster  area  due  to  damages  caused  by 
severe  storms  and  flooding  that 
occurred  beginning  on  Jime  16,  2003 
and  continuing  through  June  17,  2003. 
Applications  for  loans  for  physical 
damage  may  be  filed  imtil  the  close  of 


business  on  August  25,  2003  and  for 
economic  injury  until  the  close  of 
business  on  March  29,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

5625 

Homeowners      without      credit 
available  elsewhere  .... 

2  812 

Businesses  with  credit  avaUabie 
elsewhere  

5906 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
abte  elsewtiere  

2953 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
cible  elsewhere  

5500 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
uedit  available  elsewhere 

2.953 

The  nimiber  assigned  for  physical 
damages  is  351411.  For  economic  injury 
the  number  is  9W0500. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  June  26,  2003. 
Hector  V.  Baireto, 
Administrator. 
(FR  Doc.  03-17038  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  S02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #351 7] 

State  of  Georgia 

Fayette  County  and  the  contiguous 
Counties  of  Clayton,  Coweta,  Fulton, 
and  Spalding  in  the  State  of  Georgia, 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  that  occtured  beginning  on 
June  16,  2003  and  continuing  through 
June  17,  2003.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  August  28,  2003 
and  for  economic  injury  until  the  close 
of  business  on  March  29,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 
The  interest  rates  are: 


Homeowners  with  Credit  Avail- 
al)le  Elsewhere 

Homeowners  Wrttwut  Credit 
Available  Elsewhere  

Businesses  with  Credit  Avail- 
able Elsewhere 

Businesses  and  Non-ProW  Or- 
ganizations Without  Credit 
Availat)te  Elsewhere 

Others  (Including  Non-Profit  Or- 
ganizations) with  Credit  Avail- 
able Elsewtiere 

For  Economic  Injury: 

Businesses  and  Small  Agricul- 
tural Cooperatives  Without 
Credit  Avaiiabte  Elsewhere  ... 


Percent 


5.625 
2.812 
5.906 

2.953 

5.500 

2.953 


The  number  assigned  for  physical 
damages  is  351711.  For  economic  injury 
the  number  is  9W1400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Eteted:  June  27,  2003. 
Hector  V.  Barreto,  j^ 

i4dmjnistrator. 
(FR  Doc.  03-17036  Filed  7-3-03;  8:45  am] 

BttXING  CODE  a025-01-^ 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3513] 

State  of  Ohk>  (And  Contiguous 
Counties  in  the  State  of  Indiana  #3515) 

Butler  County  and  the  contiguous 
Counties  of  Hamilton,  Montgomery, 
Preble  and  Warren  in  the  State  of  Ohio, 
and  Dearborn,  Franklin,  and  Union 
Counties  in  the  State  of  Indiana 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  that  occurred  begiiming  on 
June  13,  2003  and  continuing  tlm)ugh 
June  15,  2003.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  August  25,  2003 
and  for  economic  injury  until  the  close 
of  business  on  March  29,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 
The  interest  rates  are: 


For  Physical  Damage: 


Percent 


For  Physical  Damage: 

Homeowners  with  credit  avaii- 
at)te  elsewhere  

Homeowners  without  credtt 
available  elsewhere 

Businesses  with  credit  available 
elsewtiere  

Businesses  and  non-profit  orga- 
nizations wittKxrt  credit  avail- 
able elsevvtiere  


Percent 


5.625 


2.812 


5.906 


2.953 
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' 

Percent 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

5.500 

For  economic  injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

2.953 

The  numbers  assigned  for  physical 
damage  are  351311  for  the  State  of  Ohio 
and  351511  for  the  State  of  Indiana.  For 
economic  injury  the  numbers  are 
9W0300  for  Ohio  and  9W0400  for 
Indiana. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  26,  2003. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  03-17037  Filed  7-3-03;  8:45  am) 

BILUNG  CODE  802S-01-I> 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Public  Law  104-13; 
Proposed  Collection,  Comment 
Request 

AGENCY:  Tennessee  Valley  Authority. 
ACTION:  Proposed  Collection;  comment 
request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35,  as 
amended).  The  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  1320.8(d)(1).  Requests  for 
information,  including  copies  of  the 
information  collection  proposed  and 
supporting  documentation,  should  be 
directed  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(EB  5B),  Chattanooga,  Tennessee  37402- 
2801:  (423)  751-2523.  (SC:0019QYX) 
Comments  should  be  sent  to  the  Agency 
Clearance  Officer  no  later  than 
September  5,  2003. 
'SUPPLEMENTARY  INFORMATION: 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection: 
Employment  Application. 

Frequency  of  Use:  On  Occasion. 

Type  of  Affected  Public:  Individuals. 

Small  Businesses  or  Organizations 
Affected:  No. 

Federal  Budget  Functional  Category 
Code:  999. 

Estimated  Number  of  Annual 
Responses:  15,320. 


Estimated  Total  Annual  Burden 
Hours:  15,320. 

Estimated  Average  Burden  Hours  Per 
Response:  1. 

Need  For  and  Use  of  Information: 
Applications  for  employment  are 
needed  to  collect  information  on 
qualifications,  suitability  for 
employment,  and  eligibility  for  veterans 
preference.  The  information  is  used  to 
make  comparative  appraisals  and  to 
assist  in  selections.  The  afi^ected  public 
consists  of  individuals  who  apply  for 
TVA  employment. 

Jacklyn ).  Stephenson, 

Senior  Manager,  Enterprise  Operations, 

Information  Services. 

(FR  Doc.  03-17016  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-2003-14873] 

Notice  of  Request  for  Renewal  of  a 
Previously  Approved  Collection 

agency:  Office  of  the  Secretary,  DOT. 
action:  Notice. 

summary:  hi  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  extension  of  a  previously 
approved  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  5,  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
OST-2003-14873  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  fax;  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington 
^C,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  on  Federal 
holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
conmients. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  nilemaking.  For 


detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notes. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  Holidays.  " 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Homan,  Competition  and  Policy 
Analysis  Division,  X-55,  Office  of 
Aviation  Analysis,  Office  of  the 
Secretary,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590,  (202)  366- 
1053. 
SUPPLEMENTARY  INFORMATION: 

Title:  Airline  Industry'  Conditions  and 
Air  Carriers,  49  U.S.C.  40113  and  41708. 

OMB  Control  Number:  2105-0550. 

Type  of  Request:  Extension  without 
change,  of  a  previously  approved 
collection. 

Abstract:  The  Department  of 
Transportation  is  collecting  from  major 
air  carriers  a  variety  of  information 
about  their  economic  performance.  The 
purpose  of  this  collection  is  to  permit 
the  Department  to  monitor  the  effects  of 
the  war  in  Iraq  on  the  airlines.  The 
Department  needs  to  be  able  to  monitor 
industry  development  and  to  use  its 
authority  as  appropriate  to  address 
industry  problems  arising  during  the 
war. 

By  Order  2003-4-12,  issued  April  16, 
2003,  DOT  imposed  certain  reporting 
requirements  on  thirteen  airlines,  on  a 
twice-weekly  basis,  through  Jime  2003. 
By  this  action,  DOT  is  extending  these 
requirements  through  September  30, 
2003,  but  limiting  submissions  to  once 
a  week.  While  the  war  in  Iraq  has 
ended,  the  industry's  poor  operating 
results  continued  well  past  the  cessation 
of  major  military  operations.  While 
there  are  recent  preliminary  indications 
that  the  airline  industry  is  now 
stabilizing,  the  progress  of  recovery  to 
date  is  not  adequate  to  remove  concerns 
about  the  industry's  financial  status  and 
DOT  finds  it  appropriate  to  continue  our 
monitoring  activities,  to  confirm  that 
recovery  continues  unabated. 

Respondents:  Air  Carriers. 

Estimated  Number  of  Respondents: 
13. 
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Estimated  Total  Burden  on 
Respondents:  221  hours. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  acciu^cy  of 
the  Department's  estimate  of  the  burden 
df  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  collection; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  June  27, 
2003. 

Randall  D.  Bennett, 

Director,  Office  of  Aviation  Analysis. 

[FR  Doc.  03-16974  Filed  7-3-03;  8:45  am] 

BH.UNG  CODE  4910-62-i> 


ACTION:  Request  for  comments. 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  tfte  Secretary 
[Docket  No.OST-2003-1 551 1] 

Request  for  Comments 

agency:  Office  of  the  Secretary,    . 
Department  of  Transportation. 


SUMMARY:  Under  part  375  of  the 
Department's  regulations,  which  covers 
commercial  aviation  operations  other 
than  common  carriage,  persons  seeking 
to  operate  foreign  civil  aircraft  within 
the  United  States  involving  the  carriage 
of  persons,  property  or  mad  "for 
remuneration  or  hire"  must  obtain  a 
permit  from  the  Department  of 
Transportation.  The  National  Business 
Aviation  Association  (NBAA)  has 
written  to  the  Department  requesting  a 
pohcy  determination  that  certain  types 
of  operations  that  companies  it 
represents  might  perform  (such  as 
carriage  of  a  company's  own  officials 
and  guests,  or  aircraft  time  sharing, 
interchange,  or  joint  ownership 
arrangements  between  companies)  do 
not,  in  fact,  constitute  operations  "for 
remimeration  or  hire".  A  favorable 
Department  response  would  eliminate 
the  need  for  the  companies  involved  to 
secure  a  permit  for  such  operations. 

The  Department  of  Transportation  is 
soliciting  comments  irom  interested 
parties  regarding  the  NBAA  request  for 
a  policy  determination.  The  Department 
intends  to  consider  any  such  comments 
in  developing  a  response  to  the  NBAA. 
The  text  of  the  NBAA  letter  is  attached 
to  thi%  notice,  and  copies  of  other  recent 
correspondence  between  the  NBAA  and 
the  Department  regarding  part  375  have 
been  placed  in  the  docket. 


DATES:  Comments  to  the  proposal 
should  be  filpd  on  or  before  July  28, 
2003. 

ADDRESSES:  Conunents  should  be  filed 
in  Docket  OST-2003-15511  and  sent: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  Room  PLr^Ol,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001; 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  Level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (202)  366-9329;  or 

(3)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:- 

George  Wellington.  Chief  of  U.S.  and 
Foreign  Carrier  Licensing  Division, 
Office  of  International  Aviation,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2391. 

Dated:  June  27,  2003. 

Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs.        « 

BILLING  CODE  4910-62-P 
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1200  EIGHTEENTH  STREET  NW,  SUITE  400 

WASHINGTON,  DC  20036-2527 

Tkl:  (202)  783-9000  •  Fax:  (202)  331-8364 

E-MAIL:  iDfo@nbaa.org  •  Wbb:  www.nbaa.oi^ 


May  16, 2003 


The  Honotable  Read  Van  de  Water 

Assistant  Secretary  for  Aviation  • 

And  International  Affairs 
U.S.  Department  of  Transportation 
400  Seventh  Street,  S.W.,  Suite  10232 
Washington,  DC  20590 

Re:        Business  Aviation  • 

Part  375  Policy 

Dear  Secretary  Van  de  Water 

Thank  you  for  convening  the  meeting  on  Wednesday  to  enable  us  to  elaborate  upon  the  non- 
conunerdal  nature  of  business  aviation  generally  with  specific  reference  to  Fait  375.  Given  the 
^obal  nature  of  business  aviadon  today,  the  Department's  interpretation  of  Part  375  has  had,  and 
will  continue  to  have,  a  significant  impact  on  a  se^jment  of  our  membership.  Your  March  20 
interpretation  represents  a  willingness  on  the  part  of  the  Department  to  address  the  diletnma  posed 
by  Eart  375  for  business  aviadon.  We  applaud  that  decision  and  would  like  to  build  on  it  in 
accordance  with  the  proposal  discussed  at  Wednesday's  meeting. 

NBAA's  proposal  would  permit  operations  with  U.S.  repstend  aiiaca£t  conducted  under  Subpart  F  to 
Part  91  (Section  91.501  et  seq.)  -  which  are  deemed  non-commcrdal  by  FAA  and  "exempt"  from 
FAA  certification  -  to  be  deemed  "non-commercial"  by  the  Department  for  Part  375  purposes.  As 
a  result,  the  reimbursement  of  expenses  permitted  by  Section  91.501(b)  would  not  constimte 
"remuneration  or  hire"  within  the  meaning  of  Part  375. 

Your  March  20,  2003  interpretation  permits  cost  reimbursable  or  "chargeback"  operations 
conducted  by  a  parent  for  its  wholly-owned  subsidiary  to  be  treated  as  non-commercial  -  ie.,  such 
operations  may  be  performed  under  Section  375.30  without  the  need  for  additional  economic 
authority  from  the  Department  These  operations  are  also  permitted  by  FAA  under  Section 
91.501(b)(5).  In  this  regard,  the  Department  is  building  on  its  1986  interpretation  which  permitted 
demonstration  flights  performed  on  a  chargeback  basis  to  be  considered  "non-commercial"  -  the 
same  way  that  FAA  treats  these  flights  under  Section  91.501(b)(3). 

NBAA  views  its  proposal  (summarized  above)  as  the  logical  "next  step"  to  extend  the  Department's 
eariier  interpretations  beyond  demonstration  flights  and  parent/whol^-owned  subsidiary  operations 
to  include  other  related  business  aviation  activities  —  namely  time  sharing,  interchange  and  joint 
ownership  operations,  and  {be  full  scope  of  intra-corporate  family  operations  -  which,  for  over  30 
years,  the  FAA  has  permitted  to  operate  under  FAR  Part  91  as  "non-commerdaL" 


f  MMoHond  BunfeiMS  cwUlon  cound^  id 
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Dxmng  Wednesday's  meeting,  we  were  asked  to  describe  in  moie  detafl  the  FAA's  Subpart  F  options 
which  ate  incotporated  into  our  proposal  In  reviewing  diis  description,  please  bear  in  mind  diat  all 
of  these  options  are  "fenced  in"  to  ensure  their  non-commercial  status.  By  way  of  illustration,  only 
companies  whose  aircraft  operations  are  "incidental"  to  the  primary  business  of  these  companies  m 
eligible  to  engage  m  intra-cotporate  family,  time  sharing,  interchange,  and  joint  ownership 
operations  under  Section  91.501(b).»  Eligibihty  is  also  limited  to  operations  of  N-registcred  aircraft* 
which  are  not  engaged  in  "common  carriage."  The  latter  restriction  ensures  that  a  company  does 
not  lose  sight  of  the  main  purpose  of  business  aviation,  namely  to  support  the  company's  overall 
busmess,  as  opposed  to  the  company's  aircraft  activity  becoming  a  business  in  and  of  itscl£    ^ 

With  the  above  in  mind,  we  are  providing  the  following  overview  of  the  Subpart  F  non-commcrdal 
options  upon  which  we  are  relying: 

^  lotr^-CQWornte  Psunifv Operations  fSection  91.'ini(h)(K} 

This  is  perhaps  the  most  widely  utilized  Subpart  F  option  which  permits  die 
company  diat  is  ftimishing  and  operating  the  airplane  to  carry  its  own  officials  and  guests  as 
weU  as  carry  the  officials  and  guests  of  its  subsidiaty(ies),  its  parent  company,  and  die 
subsidiary(ies)  of  its  parent  on  a  fu%-allocated  cost  reimbursable  basis.  Again  we  would 
emphasize  that  the  company's  aviation  activities  must  be  secondary  to  die  overall  business  of 
the  company  to  avail  itself  of  this  option. 

As  we  discussed  Wednesday,  "company"  would,  in^our  view,  inchide  a  corporation, 
LLC,  and  smiilar  legal  structures.  What  constitutes  a  "subsidiary"  would  be  interpreted  in 
accordance  with  the  law  of  the  state  of  incorporation.  The  consensus  yesterday  was  diat 
51%  ownership  in  general  would  be  sufficient  to  establish  a  parent  -  "subsidiary"  - 
relationsh^. 


Accordingly,  if  Company  XYZ  is  engaged  in  die  manufacture  of  widgets  and  uses  the 
company  jet  to  carry  its  officers  and  guests,  XYZ's  aircraft  operations  satisfy  diis  incidental  business 
test,  and  XYZ  is  eligible  to  perform  the  types  of  cost-reimbursable  operations  permitted  by  Subpart 
F  widiout  these  operations  being  considered  "commercial"  and  widiout  the  need  for  FAA  Part  121 
or  Part  135  certification. 

The  regulation  itself  is  limited  to  large  and  multi-engine  turbojet-powered  airplanes 
(regardless  of  weight).  However,  by  long-standing  exemption,  FAA  has  permitted  NBAA  members 
operating  small  airplanes  and  helicopters  to  avail  themselves  of  the  Subpart  F  non-commercial 
options.  Individual  companies  would  also  be  eligible  to  obtain  dieir  own  exemptions  and  several 
have  done  so. 
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While  yovir  Match  20, 2003  inteipretation  would  be  inclusive  of  the  type  of 
operations  permitted  by  FAA  as  non-cotnmerdal  under  Section  91.501(b)(5),  we  believe  that 
the  lindtation  to  a  "wholly-owned  subsidiary"  is  unnecessarily  restrictive  to  ensure  the  non- 
commercial status  of  these  aviation  activities  and  does  not  take  into  account  that  corporate 
structures  today  involve  "subsidiaries"  which  are  less  than  100%  owned  by  the  parent. 

Interchange  Arrangement  (SecO'oa  91.501(b)(6)  and  (c)(2)  I 

This  is  another  way  to  spread  the  costs  of  operating  a  company  airplane  through 
what  is  essentially  a  barter  arrangement  where  Company  A  swaps  time  on  its  airplane  for 
;^W/Ew«  on  Company  B's  airplane.  Under  an  interchange  arrangement,  the  company 
operating  die  more  expensive  airplane  can  be  reimbursed  for  the  difference  between  die 
fully-allocated  costs  attributable  to  the  airplanes  being  swapped  on  an  equal  time  basis. 

Interchanging  is  a  useful  business  aviation  tool  to  permit  each  party  to  the 
interchange  agreement  to  maximi2e  die  utilization  of  its  own  aircraft  and  gain  access  to  the 
other  party's  aircraft  when  needed.  As  examples:  Company  A's  aircraft  may  be  "in 
maintenance;"  Company  A  may  require  additional  "lift"  during  peak  periods  to 
accommodate  its  business  travel  needs;  or  Company  B's  airplane  may  be  more  suitable  in 
terms  of  capacity,  range,  and  cost  for  a  particular  f%ht  proposed  by  Company  A.  If 
Company  A  has  an  interchange  agreement  with  Company  B,  and  Company  B's  aircraft  is 
available.  Company  B  can  provide  its  airplane  to  Company  A  and  recover  the  fully-allocated 
cost  of  such  operations  through  the  "barter"  and  "boot"  features  of  the  interchange 
concept  . 

2.  Toint  Ownership  (Section  9t501(b)(6)  and  (c)(3)) 

Yet  another  way  for  a  company  to  spread  costs  while  retaining  its  non-commercial 
status  in  the  FAA  eyes  is  through  joint  ownership.  This  is  a  form  of  co-ownership  involving 
an  cperatingjoint  owner  (the  owner  furnishing  the  crew)  and  one  (or  more)  non-operatingjoint 
oumers  (the  owners  being  transported)  each  of  which  must  appear  as  a  "registered  owner"  on 
the  FAA  certificate  of  registration.  Under  this  arrangement  the  operating  joint  owner  can 
carry  the  officials  and  guests  of  the  non-operating  joint  owner  on  a  fully-allocated  cost 
recovery  basis. 

Joint  ownership  has  also  benefited  business  aviation  by  enabling  companies  which, 
individually,  cannot  afford  to  own  and  operate  an  airplane,  to  join  forces  and  share  the 
substantial  capital  costs  of  acquiring  the  airplane.  One  of  the  joint  owners  would  then  be 
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designated  as  the  flight  department  manager  to  operate  the  airplane  for  each  of  the  joint 
owners,  again  on  a  cost-sharing  basis. 

^'  riing  SAMitur  fSection  9imrb)(6).  (a)(1)  ^n^/  (^)) 

This  is  an  arrangement  whereby  a  company  can  use  its  airplane  to  carry  other 
persons  on  a  BmiUd  cost  reimbursable  basis.  The  charges  that  may  be  recovered  are 
essentially  limited  to  the  out-of-pocket  expenses  associated  with  the  particular  flight  plus  an 
additional  charge  equal  to  100%  of  Ae  foeL^  Even  with  this  add-on  die  compa^wifl 
generally  not  recover  die  fully-allocated  cost  of  a  particular  flight 

In  the  context  of  business  aviation,  companies  utilize  time  sharing  arrangements  to 
car^  executive  officers  traveling  on  personal  business  where  the  company  requires  payment, 
or  die  officers  msist  on  paying,  for  die  transportation  to  die  extent  permitted  by  FAA  rules 
Again  as  noted  above,  die  FAA  permits  diese  operations  only  when  "common  carriaH  is  not  ' 
involved  so  as  a  legal  matter  -  as  well  as  for  practical  business  considerations  -  companies 
only  aUow  a  few  executives  to  utilize  die  company  airplane  on  a  time  sharing  basis7 

Thanks  again  for  die  opportunity  to  address  die  Part  375  of  concern  to  our  membership    If  you 
have  any  questions  regarding  die  NBAA  proposal  or  die  FAA  Subpart  F  options  incorporatoil 
Acrem  please  feel  free  to  contact  me  at  (202)  783-9262  or  NBAA's  regulatory  counsel  Gary  B 
Garofalo  at  (202)  776-3970  and  Frank  CosteUo  (202)  298-8660 


Sine 


Pete  West 

Senior  Vice  President 

Government  &  Public  Affairs 


This  is  also  die  measure  of  cost  recovery  for  demonstration  flights  under  Section 
91.501(b)(3)  which  DOT,  by  virtue  of  its  1986  interpretation,  views  as  non-commcrdal  for  purposes 
of  Part  375.  *^    *^ 
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DEPARTMENT  OF  TRANSPORTATION 

i=ederal  TrmsH  Administration 

Environmentai  Impact  Statement  for 
North-South  Rail  Unic  in  Boston,  MA 

AGENCY:  Federal  Transit  Administration 
DOT. 


ACTION:  Notice  of  EIS  cancellation. 


SUIiyARY:  Notice  is  hereby  given  that 
the  Federal  Transit  Administration 
(FTA)  is  canceling  its  preparation  of  an 
Environmental  Impact  Statement  (EIS) 
for  a  rail-in-timnel  connection  between 
North  and  South  Stations  in  downtown 
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Boston,  Massachusetts.  The  project 
sponsor,  the  Massachusetts  Bay 
Transportation  Authority  (MBTA),  has 
announced  its  intention  not  to  pursue 
the  project  at  this  time  for  lack  of 
financial  resources. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  H.  Doyle,  Regional 
Administrator.  FTA  Region  1,  (617) 
494-2055. 

SUPPLEMENTARY  INFORMATION:  On  March 
8,  1995.  FTA  published  a  Notice  of 
Intent  (NOI)  to  prepare  an  EIS  for  a 
North-South  Rail  Link  (60  FR  12819):  a 
rail-in-tunnel  connection  between  the 
MBTAs  North  and  South  Stations  in 
downtown  Boston,  intended  to  connect 
the  MBTA's  separate  commuter  rail 
systems  on  the  north  and  south  sides  of 
Boston  and  to  close  the  gap  in  intercity 
rail  service  between  Boston  and 
Portland,  Maine.  On  April  14,  2003, 
however,  the  MBTA  informed  FTA  of  its 
intention  to  forego  this  project  in  the 
near  future  in  light  of  the  MBTA's 
limited  financial  resources  and  its 
pursuit  of  certain  other  projects  of 
higher  priority.  In  response,  on  May  30, 
2003,  FTA  recommended  that  the 
results  of  the  MBTA's  alternatives 
analyses  to  date  be  compiled  as  a  Major 
Investment  Study  (MIS):  a  document 
that  could  provide  an  appropriate 
planning  context  for  further 
consideration  of  alternatives  for  a  North- 
South  Rail  link.  In  accordance  with 
FTA's  metropolitan  planning 
requirements  at  23  CFR  part  450,  an  MIS 
may  precede  the  preparation  of  an  EIS 
and  be  a  useful  tool  for  developing  local 
consensus,  financing,  and  an 
implementation  strategy  for  a  fixed 
guideway  transit  project.  Thus,  on  June 
24,  2003,  the  MBTA  published  an  MIS 
for  the  North-South  Rail  Link,  which 
had  been  prepared  with  financial 
assistance  from  FTA.  Should  the  MBTA 
choose  in  the  future  to  again  pursue  a 
North-South  Rail  Link,  this  June  2003 
MIS  could  serve  as  a  foundation  of 
analysis  for  a  subsequent  EIS.  Given  the 
MB'TA's  current  intentions,  however, 
there  is  no  longer  a  proposal  for  Federal 
action  on  the  North-South  Rail  Link 
subject  to  the  requirements  of  the 
National  Environmental  Policy  Act, 
therefore,  FTA  is  rescinding  its  March  8, 
"1995  NOI  and  terminating  its 
preparation  of  an  EIS  for  the  North 
South  Rail  Link. 

Issued  on:  June  27,  2003. 
Richard  H.  Doyle. 

Regional  Administrator. 

[FR  Doc.  03-16977  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4910-S7-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms,  and  Record  Keeping 
Requirements;  Agency  information 
Collection  Activity  Under  0MB  Review 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  document  with  a  60-day 
comment  period  was  published  on 
October  30,  2002  (67  FR  66192). 
DATES:  Comments  must  be  received  on 
or  before  August  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carlita  Ballard  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Planning  and  Consumer  Standards, 
(NVS-131),  202-366-0307,  400  Seventh 
Street,  SW.,  Room  5320,  Washington, 
DC  20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  49  CFR  Part  544;  Insurer 
Reporting  Requirement. 

OMB  Control  Number:  2127-0547. 

Type  of  Request:  Request  for  public 
comment  on  a  previously  approved 
collection  of  information. 

Abstract:  NHTSA  must  ensure  that 
passenger  motor  vehicle  insurance 
companies  and  rental/leasing 
companies  comply  with  49  CFR  Part 
544,  Insiuer  Reporting  Requirement 
Part  544  requires  that  the  insurance/ 
rental  and  leasing  companies  provide 
information  on  comprehensive 
insurance  premiums,  theft  and 
recoveries  and  actions  taken  to  address 
motor  vehicle  theft. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Total  Annual  Burden: 
66,300  hoiu-s  (56,700  man-hours  for  28 
insurance  companies  and  9,600  man- 
hours  for  17  rental  and  leasing 
companies). 

Addresses:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
street,  NW.,  Washington.  DC  20503, 
Attention:  NHTSA  Desk  Officer. 


Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
A  Comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on:  June  27, 
2003. 

Stephen  R.  Kratzke, 

•  Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-16975  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  491&-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Reports,  Forms  and  Record  Keeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  NaUonal  Highway  Traffic 
Safety  Administration  (NHTSA).  U.S. 
Department  of  Transportation. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  October  28, 
2002  (67  FR  65832). 

DATES:  Comments  must  be  submitted  on 
or  before  August  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  P.  Scott  at  the  National  Highway 
Traffic  Safety  Administration  (NHTSA), 
Office  of  Crash  Avoidance  Standards, 
202-366-8525.  400  Seventh  Street,  SW., 
Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  TrafiBc  Safety 
Administration 

Title:  49  CFR  Part  574,  Tire 
Identification  and  Recordkeeping. 
OMB  Control  Number:  2127-0050. 
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I  Type  of  Request:  Request  for  public 
comment  on  a  previously  approved 
collection  of  inJformation. 

Abstract:  Each  tire  manufectiuer  is 
required  to  collect  and  maintain  records 
of  the  names  and  addresses  of  the  first 
purchasers  of  new  tires.  To  carry  out 
this  mandate,  49  CFR  part  574  requires 
tire  dealers  and  distributors  to  record 
the  names  and  addresses  of  retail 
purchasers  of  new  tires  and  the 
identification  number{s)  of  the  tires 
sold.  A  specific  form  is  provided  to  tire 
dealers  and  distributors  by  tire 
manufacturers  for  recording  this     • 
information. 

"I The  completed  forms  are  returned  to 
the  tire  manufacturers  where  they  are  to 
remain  for  three  years  after  the  date 
received  by  the  maniifacturer. 
Additionally,  motor  vehicle 
manufacturers  were  required  to  record 
the  names  and  addresses  of  the  first 
purchasers  of  new  motor  vehicles, 
together  with  the  identification  nimibers 
ofj  the  tires  on  the  new  vehicles. 

Effected  Public:  Business  or  other  for- 
profit. 

Estimated  Total  Annual  Burden: 
245,000  hours. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 


Conunents  Are  Invited  on 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility. 

•  Whether  the  Department's  estimate 
for  the  burden  of  the  proposed 
information  collection  is  accurate. 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  or  reduce  the 
costs  for  collecting  the  required 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

A  comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  on:  June  27,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-16976  Filed  7-3-03;  8:45  am) 

BHXING  CODE  4910-59-P 


ACTION:  Notice  of  actions  on  exemption 

applications. 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Actions  on  Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT 


SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  {49 
CFR  Part  107,  Subpart  B),  notice  is 
hereby  given  of  the  actions  on 
exemption  applications  in  January- 
March  2003.  The  modes  of 
transportation  involved  are  identified  by 
a  number  in  the  "Natiue  of 
Application"  portion  of  the  table  below 
as  follows:  1 — Motor  vehicle,  2— Rail 
freight,  3— Cai^go  vessel,  4— Cargo 
aircraft  only,  5 — ^Passenger-earring 
aircraft.  Application  nimibers  prefixed 
by  the  letters  EE  represent  applications 
for  Emergency  Exemptions.  It  should  be 
noted  that  some  of  the  sections  cited 
were  those  in  effect  at  the  time  certain 
exemptions  were  issued. 

Issued  in  Washington,  DC.  on  June  26, 
2003. 

R.  Ryan  Posten, 

Exemptions  Program  Officer,  Office  of 
Hazardous  Materials  Exemptions  and 
Approvals. 


Application 
I    No. 


Exemption  No. 


Applicant 


Regulation(s)  affected 


filature  of  exemption  ttiereof 


8760-M 


9778-M 


MODinCATION  EXEMPTIONS 


1014S-M 


10232-M 


10880-M 


11089-M 


DOT-E  8760 
XK>T-€  9778 
DOT-E  9909 


DOT-E  10143 


DOT-E  10232 


DOT-E  10880 


DOT-E  11099 


Barton  Solvents.  Inc.,  Des 
Moines.  lA. 

Baker  Atlas,  Houston,  TX 


Taylor-Wharton,  Harris- 
burg,  PA. 


Eurocom.  Inc..  Irving,  TX 


Sexton  Can  Company, 
Inc.,  Cambridge,  MA. 


American  West  Explo- 
sives, Inc.,  Springfield, 
MO. 

AMKO  A  Service  Com- 
pany, Gnadenfiutten, 
OH. 


49  CFR  172.328. 
172.334(b). 

49  CFR  173.304,  173.306 


49  CFR  173.301(h), 
173.302.  173.304, 
173.34(a)(1),  175.3. 
178.37. 


49  CFR  173.306(a). 
178.33a. 


49  CFR  173.304 


To  modify  the  exemption  to  authorize  the  transpor- 
tation of  additional  Class  3  materials  in  compart- 
mented  cargo  tank  motor  vehrctes. 

To  modify  ttie  exemption  to  authorize  the  transpor- 
tation of  an  additional  Class  7  material  in  non- 
DOT  specifcation  packaging. 

To  modify  ttie  exemption  to  authorize  ttie  elimination 
of  the  Fracture  Toughness  Test  requirement  on 
non-DOT  specification  steel  cyiinders  transporting 
Division  2.1,  2.2  and  2.3  materials. 


49  CFR  172.101  column 
(8c),  173.114.173.35(b). 


49  CFR  173.302(c). 
173.34(e). 


To  modify  the  exemption  to  autfxxize  the  transpor- 
tation of  additional  Division  2.2  materials  in  a  non- 
reRWaiAe,  non-DOT  specification  mskle  metal  con- 
tairter. 

To  nxxlify  the  exemption  to  autfK>rize  a  capacity  in- 
crease to  40  cutMC  inches  of  the  non-refillabte. 
iX)n-OOT  specification  container  for  the  transpor- 
tation of  Division  2.2  materials. 

To  modify  the  exemption  to  autfXMize  the  transpor- 
tation of  Divisk)n  1.1D.  1.4D.  1.4B,  1.4S  and  addi- 
tional 1.5D  materials  in  reusable,  flexible  inter- 
mediate bulk  containers. 

To  modify  the  exemption  to  authorize  retesting  of 
DOT  Spectficdtion  3A  and  3AA  cylinders  by 
acoustic  emission  (AE)  and  ultrasonic  examination 
(UE)  method  for  the  tiansportation  of  Diviskxi  2.1 
and  2.2  materiais. 


4038i 
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Application 
No.' 


11194-M 


11489-M 


11494-M 


11650-M 


11691-M 


11850-M 


11970-M 


11993-M 


12056-M 


12104-M 


12782-M 


12866-M 


12886-M 


12927-M 


12995-M 


13032-M 


13113-M 


13163-M 


Exemption  No. 


DOT-E  11194 


DOT-E  11489 


DOT-E  11494 

DOT-E  11650 

DOT-E  11691 
DOT-E  11850 

DOT-E  11970 

DOT-E  11993 

DOT-E  12056 

DOT-E  12104 
DOT-E  12782 

DOT-E  12866 

QOT-E  12886 
DOT-E  12927 
DOT-E  12995 
DOT-E  13032 

DOT-E  13113 

DOT-E  13163 


Applicant 


Carleton  Technologies, 
Inc..  Glen  Bumie,  MD. 


TRW  Automotive,  Queen 
Creek,  AZ. 


Atlantic  Research  Corp. 
(Automotive  Products 
Group),  Knoxville,  TN. 

Autoliv  ASP,  Inc.,  Ogden, 
UT. 


Cott  Concentrates,  Co- 
lumbus, GA. 

Air  Transport  Association, 
Washington,  DC. 


ExxonMobil  Chemical 
Company,  Houston,  TX. 


BREED  Technologies, 
Inc.,  Lakeland.  FL. 


Department  of  Defense 
(MTMC),  Fort  Eustis, 
VA. 

Mitsubishi  Polyester  Film, 
Greer,  SC 

Air  Liquide  America  LP., 
Houston,  TX. 


Delta  Air  Lines  (Technical 
Operations  Center),  At- 
lanta, GA. 


The  Society  of  the  Plas- 
tics Industry,  Inc., 
Washington,  DC. 

Tri-Wall,  A  Weyerhaeuser 
Business,  Butler,  IN. 

The  Dow  Chemical  Com- 
pany, Midland,  Ml. 

CONAX  Florida  Corpora- 
tion, St.  Petersburg,  FL. 


Dow  AgroSciences  L.L.C., 
Indianapolis,  IN. 


Pacific  Bra-Material  Man- 
agement, Inc.,  Fresno, 
GA. 


Regulation(s)  affected 


49  CFR  173.302(a), 
173.304(a),  175.3. 


49  CFR  172.320, 
173.56(b). 


49  CFR  173.301(h), 
173.302.  173.306(d)(3). 


49  CFR  178.65-9 


49  CFR  176.331, 
176  800(a),  176.83(d). 

49  CFR  173.34(e)  


49  CFR  172.101, 
178,?45-1(c). 


49  CFR  173.301(h), 
173.302,  173.306(d)(3). 


49  CFR  173.226,  173.336 

49  CFR  174.67(i)  

49  CFR  173.301(g)(1) 


49  CFR  172.301(c), 
173.219(b)(1). 
173.302(a),  175.3. 


49  CFR  172.301(c), 
172.402. 

49  CFR  173.12(b)(2)(i) 


49  CFR  173.306(a)(3)(v) 


49  CFR  178.65 


49  CFR  172.302,  173.243 
(b)  and  (c). 


49  CFR  173.196(b), 
173.196(e)(2)(ii). 


Nature  of  exemption  thereof 


To  modify  the  exemption  to  authorize  the  transpor- 
tation of  additional  Division  2.2  materials  in  a  non- 
DOT  specification  fully  wrapped,  carbon-fiber  rein- 
forced aluminum-lined  cylinder. 

To  modify  the  exemption  to  authorize  the  use  of  a 
contract  canier  for  transporting  certain  unapproved 
or  unidentified  items  as  approved,  air  bag  inflators 
or  air  bag  modules  or  seat  tjelt  pretensioners  or 
seat  belt  modules  as  Division  1.4C  explosive  arti- 
cles, segregated  from  other  hazardous  materials. 

To  modify  the  exemption  to  authorize  the  elimination 
of  the  flattening  test  requirement  on  non-DOT 
specification  cylinders  transporting  Division  2.2 
materials. 

To  modify  the  exemption  to  authorize  a  newly  de- 
signed airbag  inflator  device  with  a  maximum 
sen/ice  pressure  of  8500  PSIG  for  use  as  a  com- 
ponent of  a  automobile  vehicle  safety  system. 

To  modify  the  exemption  to  authorize  the  transpor- 
tation of  an  additional  Class  8  material  via  cargo 
vessel. 

To  modify  the  exemption  to  authorize  the  use  of  cer- 
tain DOT  and  non-DOT  specification  cylinders  fab- 
ricated from  4130  steel  and  titanium  for  the  trans- 
portation of  Division  2.2  materials. 

To  modify  the  exemption  to  authorize  the  transpor- 
tation of  a  hazardous  material  using  an  alternative 
shipping  description  for  Division  4.2  materials  with 
a  Division  4.3  subsidiary  hazard  in  non-DOT  spec- 
ification  steel  portable  tanks. 

To  modify  the  exemption  to  authorize  the  transpor- 
tation of  Division  1.4G  and  Class  9  materials  in 
non-DOT  specification  cylinders  for  use  as  compo- 
nents of  automobile  safety  restraint  systems. 

To  modify  the  exemption  to  authorize  two  additional 
destination  facilities  and  authorize  an  increased 
number  of  round  trip  shipments  containing  Division 
2.3  and  6.1  materials. 

To  modify  the  exemption  to  upgrade  loading  proce- 
dures and  drawings  for  the  DOT  Specification  tank 
cars  transporting  Class  9  materials. 

To  modify  the  exemption  to  authorize  the  transpor- 
tation of  certain  Division  2.2  and  2.3  materials  in 
DOT  Specifrcation  cylinders  equipped  with  plastic 
valve  protection  caps. 

To  reissue  the  exemption  originally  issued  ori  an 
emergency  basis  and  to  remove  certain  special 
provisions/requirements  tor  the  non-DOT  speci- 
fication cylinders  containing  Division  2.2  materials 
that  have  inadvertently  been  mis-marked. 

To  reissue  the  exemption  originally  issued  on  an 
emergency  basis  for  the  transportation  of  a  Divi- 
sion 5.2  material  without  subsidiary  hazard  labels. 

To  modify  the  exemption  to  authorize  cargo  vessel 
as  an  additional  mode  for  the  transportation  of 
various  waste  hazardous  materials. 

To  modify  the  exemption  to  authorize  the  transpor- 
tation of  a  Division  2.2  material  in  DOT  20  Speci- 
fication non-refillable  containers. 

To  reissue  the  exemption  originally  issued  on  an 
emergency  basis  for  the  use  of  non-DOT  speci- 
ficatron,  non-refillable  composite  pressure  vessels 
for  the  transportation  of  Division  2.2  materials. 

To  reissue  the  exemption  originally  issued  on  an 
emergency  basis  for  the  transportation  of  Division 
6.1  materials  in  DOT  Specifk:ation  cargo  tank 
motor  vehk:les  and  portat>ie  tanks. 

To  reissue  the  exemptk>n  originally  issued  on  an 
emergency  basis  for  the  transportatk>n  of  certain 
Division  6.2  materials  in  specially  designed  pack- 
aging. 
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Application 
I      No. 


Exemption  No. 


Applicant 


12718-N 


1JI879-N 


12$90-N 

12d98-N 


10046-N 


iabB4-N 

130e&-N 


13110^-N~ 


13112-N 


13116-N 


Regulation(s)  affected 


Nature  of  exemption  ttiereof 


DOT-E  12718 


DOT-E  12879 


DOT-E  12990 


DOT-E  12998 


DOT-E  13046 


Weklship  Corporation, 
Bettilehem,  PA. 


13117-N 

il 

13164-N 
13185-N 

II 

13172-N 


13180-N 


DOT-E  13084 


DOT-E  13088 


DOT-E  13110 


DOT-E  13112 


DOT-E  13116 


Millennium  Speciality 
Chemicals,  Jackson- 
ville, FL 


Technifab  Products,  Inc., 
Brazil,  IN. 


Safety-Kleen  Services, 
Inc.,  Columbia,  SC. 

Consani  Engineering, 
Elsies  River,  South  Afri- 
ca. 


Schering-Plough  Veteri- 
nary Operations,  Inc., 
Baton  Rouge,  LA. 

Electron  Transfer  Tech- 
nologies, Inc.,  Edison, 
NJ. 


Praxair,  Inc.,  Dantwry,  CT 


Conax  Florida  Corpora- 
tion, St.  Petersburg,  FL. 


Chromatography  Re- 
search Supplies,  Inc., 
Louisville,  KY. 


NEW  EXEMPTIONS 

49CFR  172.301, 

173.34(e).  173.34(eK3) 

173.34(e)<4), 

173.34(e)(5),    . 

173.34(e)(6), 

173.34(e)(7), 

173.34(e)(8). 
49CFR  172.514  

49  CFR  178.57(1)  

49CFR  173.12(b)(1) 

49  CFR  178.245-1(8)  


49  CFR  173.150(f) 


DOT-E  13117      TEN-E  Packaging  Sen^- 
k»s,  Newport,  MN. 


DOT-E  13164 


DOT-E  13165 


DOT-E  13172 


DOT-E  13180 


49  CFR  173.192,  173.40, 
178.604. 


49  CFR  173.242 


49  CFR  173.302,  175.3  .. 


49  CFR  173.151(b) 


United  States  Enrichment 
Corporation  (USEC), 
Bethesda,  MD. 

Hams  Corporation,  Mel- 
boume,  FL 


Raytheon  Co.,  Tewksbury, 
MA. 


The  Association  of 
HazMat  Shippers, 
Washington,  DC. 


49  CFR.  1 73.21  (i)  

49  CFR  173.420  

49  CFR  172.200  

49  CFR  173.302(a),  175.3 


49  CFR  123,  172.203(a), 
172.301(c),  173.22, 
173.306,  173.306(a)(1). 


To  authorize  the  transportatkni  in  commerce  of  cer- 
tain DOT-3AL  seamless  aluminum  cylinders  con- 
stmcted  of  alloy  6061  that  have  been  artematlvely 
ultransonkally  retested  for  use  in  transporting  Divi- 
sion 2.1,  2.2,  2.3,  materials,  (modes  1,  2,  3.  4.) 


To  authorize  the  transportation  in  commerce  of  port- 
abie  tanks  and  IBCs  containing  combustible  liq- 
uids without  required  placards  when  placed  in 
closed  sealed  freight  containers  that  are  property 
placarded,  (modes  1,  3) 

To  authorize  the  manufacture,  marie,  sale  and  use  of 
cryogenic  tanks  equipped  with  alternative  open- 
ings and  testing  criteria  for  use  in  transporting 
hazardous  materials,  (mode  1) 

To  autfiorize  the  transportation  in  commerce  of  non- 
waste  material  from  one  location  to  another  k)ca- 
tion  for  various  customers  in  lab  packs,  (mode  1) 

To  authorize  ttie  manufacture,  martdng,  sale  and  use 
of  certain  DOT  Specificatron  51  steel  portable 
tanks  permanently  fixed  within  ISO  frames  de- 
signed in  accordance  with  Section  VIM,  Diviskm  II 
of  the  ASME  code  instead  of  Sectk)n  VIII,  Diviskxi 
1  for  use  In  transporting  Diviskw  2.1,  22  an  2.3 
hazardous  materials,  (modes  1 ,  2,  3) 

To  authorize  the  transportation  in  commerce  of  flam- 
mable liqukls,  n.o.s.  In  75-galk)n  stainless  steel 
tanks  between  two  facilities  with  minimal  regula- 
tion, (mode  1) 

To  autfiorize  the  transportation  in  commerce  of  Divi- 
SKKi  2.3,  6.1  &  Class  8  hazardous  material  in  spe- 
cially designed  stainless  steel  containers  over- 
packed  in  reusable  30-gallon  steel  containers 
(modes  1,3,4) 

To  authorize  the  transportation  in  commerce  of  a 
non-DOT  specification  bulk  packaging  for  use  irr 
transporting  metal  catalyst,  dry,  Division  4.2. 
(modes  1 ,  3) 

To  authorize  the  manufacture,  martt,  sale  and  use  of 
non-DOT  specification  non-reusable  cylinders  con- 
forming with  all  regulatkjns  similar  to  DOT  speci- 
frcation  39  cylinder  for  use  in  transporting  Diviskxi 
2.2  material,  (modes  1,  2,  3,  4,  5) 

To  authorize  the  transportatk>n  in  commerce  of  gas 
filters  containing  limited  quantities  of  hazardous 
materials  classed  as  self-heating  solid,  inorgank:, 
n.o.s.  to  be  transported  under  the  limited  quantity 
provisions  as  Division  4.1  without  required  label- 
ling or  placarding,  (modes  1,  4,  5) 

To  autfiorize  an  altematlve  examiner  other  than  ttie 
Bureau  of  Explosives  tor  cigarette  lighter  and  inner 
packaging  approval  requests,  (mode  1) 

To  authorize  the  one-flme  transportation  in  com-" 
merce  of  480M  type  cylinders  for  use  in  trans- 
porting Class  7  hazardous  materials,  (modes  1 ,  2) 

To  authorize  the  transportation  in  commerce  of  non- 
bulk  hazardous  materials  within  the  same  facility 
along  publk:  roads  with  alternative  shipping  pa- 
pers, (mode  1) 

To  authorize  the  transportatk)n*  in  commerce  of  he- 
lium, Division  2.2,  in  fully  wrapped  carbon-fiber  re- 
inforced aluminum  lined  non-DOT  cylinders  with  a 
maximum  servk»  pressure  of  3240  psi  and  a 
water  capacity  of  260  liters,  (modes  1,2,3,  4,  5) 

To  authorize  ttie  transportation  In  commerce  of 
aerosols  with  a  capacity  of  50  ml  or  less  con- 
taining Division  2.2  gas  and  no  other  hazardous 
materials  be  transported  without  certain  hazard 
communk:ation  requirements,  (modes  1,  2,  3) 
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Application 
No. 

Exemption  Uo. 

Applicant 

Regulation<s)  affected 

Nature  of  exemption  ttiereof 

0113215-N  .. 

DOT-E  13215 

Cryogenic  Manufacturing 
and  Repair,  Inc.,  Eagle 
Lake,  TX. 

49CFR  174.85  

To  authorize  the  manufacture,  martc,  sale  and  use  of 
non-CXDT  specification  insulated  portable  tanks  for 
use  in  transporting  Division  2.2  hazardous  mate- 
rials, (mode  2) 

■ 

EMERGENCY  EXEMPTIONS 


EE  10996-M 
EE  11536-M 

EE  12961-N 

EE  13042-M 

EE  13127-M 

EE  I314I7N 

EE  13156-M 

EE  13185-M 
EE  13187-M 

EE  13193-N 
EE  13195-N 


EE  13196-N 


EE  13197-N 


EE  13198-N 


EE  13204^ 


EE  13205-N 


EE  13207-N 


DOT-E  10996 
DOT-E  11536 

DOT-E  12961 

DOT-E  13042 

DOT-E  13127 

DOT-E  13141 

DOT-E  13156 

DOT-E  13185 
DOT-E  13187 

DOT-E  13193 
DOT-E  13195 


DOT-E  13196 


DOT-E  13197 


DOT-E  13198 


DOT-E  13204 


DOT-E  13205 


DOT-E  13207 


AeroTech,  Inc.,  Las 

Vegas,  NV. 
The  Boeing  Company, 

Los  Angeles,  CA. 


Kuehne  Chemical  Co., 
South  Kearny,  NJ. 


U.S.  Department  of  State, 
Steriing,  VA. 


American  Pacific  Corpora- 
tion, Cedar  City,  UT. 


Airgas  Specialty  Gases, 
Cheshire,  CT. 


Phelps  Sungas,  Geneva, 
NY. 


TRW,  Washington,  Ml 


Radiation  Management 
Services,  Cardinal 
Health,  Cleveland,  OH. 


Delta  Airiines 


Micro  Parts  Inc.,  Easgan, 
MN. 


McLane  Company  Inc., 
Terriple,  TX. 


Chevron  Texaco 


Ml  LLC,  Anchorage,  AK 


Esoterix,  Inc.,  Austin,  TX 


Western  Propane  Gas  As- 
sociation, Sacramento, 
CA. 

BEI  Hawaii,  Honolulu,  HI 


49CFR173Sut)partC 

49CFR  173.159. 
173.302,  173.304, 
173.62. 

49CFR  172.302(c), 
173.24(b),  179.300- 
12(b),  179.300-13, 
173.24. 

49CFR  172.101  Table 
Column  8C. 


49CFR  172.102(c)  SP 
IB6. 


49CFR  172.301(c), 
173.301(f). 


49  CFR  178.337-14 

49  CFR  172.101    

49  CFR  173.302  


49  CFR  172.101  HMT 
Column  9A. 

49  CFR  1J3.240  


49  CFR  172.102  special 
provision  N10. 


49  CFR  173.212 


49  CFR  172.101  HMT 
Column  9B,  173.203. 


49  CFR  173.197 


49  CFR  1 73.31 5a)(4) 


49  CFR  173.32(f)(5) 


Emergency  modifrcatk)n  request  to  add  cargo  aircraft 
as  a  mode  of  transportation,  (modes  1 ,  2) 

Request  for  emergency  modification  to  the  exemp- 
tion to  auttKKize  two  containers  with  different  di- 
mensions and  add  Hydrogen,  compressed  for 
spacecraft  batteries.  (oKxJe  4) 

Request  for  an  emergency  exemptron  to  transport  a 
leaking  ton  cylinder  that  has  been  fitted  with  a  B 
kit  to  prevent  leaking  during  transportation,  (mode 
1) 

Emergency  request  to  modify  the  exemption  to  au- 
tfKxize  larger  size  solid  materials  that  are  contami- 
nated with  or  suspected  of  being  contaminated 
with  anthrax  bacteria  or  spores,  (mode  1 ) 

Emergency  request  for  modification  to  authorize  ttie 
transportation  in  commerce  of  potassium  per- 
chlorate  in  UN  Specification  flexible  IBCs.  (mode 
1) 

Emergency  request  to  transport  a  DOT  specification 
4BW240  cylinder  containing  sulfur  dioxide  which 
developed  a  leak  and  has  a  Chlorine  Institute  A  kit 
applied,  (mode  1) 

Emergency  request  for  modification  to  authorize  con- 
tinued use  of  MC  331  cargo  tank  motor  vehicles 
with  specification  plates  that  are  missing  certain 
required  mari<ings.  (mode  1) 

Extension  of  the  effective  date  signed  today  and 
given  to  Michelle  Ford  for  scanning,  (mode  1) 

Emergency  request  to  modify  the  exemption  to  au- 
tfiorize  tfie  transportation  in  commerce  of  a  mix- 
ture of  Division  2.2  gases  in  non-spectficatk}n 
packaging,  (modes  1,2,3) 

Emergency  request  to  authorize  tfie  transportation  of 
more  than  3200  pounds  of  Division  1.4S  ammuni- 
tion on  passenger  carrying  aircraft,  (mode  5) 

Emergency  request  for  the  transportation  in  com- 
merce of  a  DOT  Specification  IBC  containing  haz- 
ard waste  solid.  The  IBC  has  a  small  crack  and  is 
transported  on  a  base  support  pallet  and  enclosed 
in  a  double  t)ag  of  4  mil  plyethylene  plastic,  (mode 
1) 

Emergency  request  to  authorize  the  transportation  in 
commerce  of  lighters  in  a  plastic  tote  that  meets 
packing  group  II  performance  level  but  is  not 
marked,  (mode  1) 

Emergency  request  to  authorize  the  transportation  in 
commerce  of  hydrogen  in  metal  hydride  in  alter- 
native packaging,  (mode  1) 

Emergency  request  to  authorize  the  transportation  in 
commerce  of  a  Class  8  material  in  altemative 
packaging  and  exceeding  the  quantity  limits  by 
cargo  aircraft  only  where  no  ottier  means  of  trans- 
portation is  available,  (modes  1 ,  4) 

Emergency  request  to  authorize  the  transportation  in 
commerce  of  regulated  medical  waste  in  alter- 
native packaging.  (nrKXles  1 ,  4,  5) 

Emergency  request  to  authorize  ttie  transportation  in 
commerce  of  non-specifkation  portable  tanks  that 
are  built  to  ASME  standards  that  are  40-70%  full 
of  propane,  (nrkxie  1) 

Emergency  request  to  authorize  the  transportation  in 
commerce  of  certain  hazardous  materials  in  port- 
able tanks  that  are  k>aded  between  70  and  76 
percent  flHing  density  by  volunte.  (mode  1) 
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Application 
No. 


Exemption  No. 


6E  13214-N       DOT-E  13214 


ffi13216-N 


EE  13217-N 


DOT-E  13216 


DOT-E  13217 


Applicant 


Union  Pacific  Railroad 
Company,  Omaha.  NE. 


AutoJiv/General  Motors, 
Corporation,  Ogden,  UT. 


Belshire  Environmental 
Services,  Inc.,  Lake 
Forest,  CA. 


Regulation(s)  affected 


49  CFR  172.203<a), 
173.242(c)(1). 


49  CFR  172.704(a)(1) 


49  CFR  173.202 


Nature  of  exemption  ttiereof 


Emergency  request  to  authorize  the  transportation  in 
commerce  of  certain  Division  1.1,  1.2  and  1.3  ex- 
plosives by  rail  without  confomiing  to  the  posi- 
tioning requirements  of  49  CFR  174.85  for  pur- 
poses of  national  security,  (mode  1 ) 

Application  -for  an  enriergency  exemption  to  authorize 
the  shipments  of  airtags  and  seattielt 
pretensioners  t>eing  recalled.  The  applicant  re- 
quests relief  from  section  172.704  which  address- 
es the  general  awareness  /  famtliarizatK)n  training, 
(modes  1,3) 

Emergency  request  to  authorize  the  transportation  in 
commerce  of  gasoline  in  equipment  (gasoline  dis- 
pensers) by  highway,  (mode  1) 


Denials 


1^01-N 


"XSm  ^iSSlS^'^"'^  *  mtegiators,  Ir*.  Hauppauge.  NY  to  authorize  the  transporation  in  commerce  of 
11^27,^  ^  comparable  to  Specification  4E  for  use  in  transporting  compressed  gas  denied 

"^^rr!l''*f  ®'  ^r^"^  Chemical  Diviswn  Fair  Lawn,  NJ  to  authorize  the  transportation  in  commerce  of  70%  nitric 
acid,  Class  8,  in  certain  single  and  combination  packagings  whk:h  is  currently  forbidden  denied  March  18  2003 

Request  by  Exact  Sconces  Corporation  Maynard,  MA  to  autbroize  the  transportation  in  commerce  of  diagnostic  speci- 
13  2a»"*'°"         '"  ''"*"^®  ^^^^ "'^"  presently  authroized.  to  be  transported  as  unregulated  denied  Febaar^ 


[FR  Doc.  03-16978  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4909-60-M 


DEPARTMENT  OF  TRANSPORTATION 
Sufface  Transportation  Board 

[STB  Finance  Docket  No.  30186  (Sub-No. 
3)1 

Tongue  River  Railroad  Co.— 
Construction  and  Operation— Western 
Alignment 

AGENCY:  Surface  Transportation  Board, 
D(DT. 

ACTION:  Notice  of  adoption  of  procedural 
schedule. 

SUMMARY:  The  Board  is  giving  notice  of 
the  procedural  schedule  it  adopted  in  a 
decision  served  July  7,  2003.  The 
schedule  is  a  result  of  the  supplemental 
evidence  the  Tongue  River  Railroad 
Company  (TRRC)  filed  to  update  the 
transportation  aspects  of  its  Western 
Alignment  construction  application  in 
this  sub-numbered  proceeding  [Tongue 
River  ni). 

DATES:  The  Board's  decision  is  effective 
on  July  7,  2003.  Pleadings  and  notices 
of  intent  to  participate  must  be  filed  in 
accordance  with  the  schedule  set  forth 
in  the  Appendix  to  this  notice. 
ADDRESSES:  Send  an  original  and  10 
copies  of  the  notice  of  intent  to 
participate  in  STB  Finance  Docket  No. 
30186  (Sub-No.  3)  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  AH 


subsequent  filings  must  be  concurrently-' 
served  on  the  Board  and  all  parties  of 
record  as  listed  in  the  forthcoming 
updated  service  list. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.] 

SUPPLEMENTARY  INFORMATION:  Under  the 
Board's  procedural  schedule,  each  party 
of  record  (FOR)  vdll  be  allowed  40  days 
fi-om  the  issuance  date  of  the  updated 
service  list,  discussed  below,  to  file 
evidence  or  comments  responsive  to 
TRRC's  supplemental  evidence.  A  40- 
day  comment  period  provides  ample 
time  to  analyze  and  comment  on  the 
updated  evidence,  which  consists  of 
two  updated  pro  forma  charts,  four 
verified  statements,  and  two  letters 
supporting  the  proposal.  This  length  of 
time  balances  the  PORs'  need  to 
examine  the  updated  evidence  with  the 
need  to  move  forward  on  this  matter. 
After  the  40-day  comment  f>eriod  has 
ended,  TRRC  will  have  20  days  to  reply 
io  the  comments  and  responsive 
evidence. 

In  addition,  prior  to  the  beginning  of 
the  40-day  comment  period,  an 
opportunity  will  be  given  for  new 
participants  to  become  PORs.  It  has 
been  almost  5  years  since  notice  of  this 
alternative  construction  proposal  was 
originally  published,  and  there  may 
now  be  additional  members  of  the 
public  with  an  interest  in  this  matter. 


Anyone  interested  in  becoming  a  FOR 
and  being  added  to  the  service  list  must 
file  a  notice  of  intent  to  participate  with 
the  Board  within  10  days  of  the  service 
date  of  this  decision  (by  July  17,  2003).i 
Send  an  original  and  10  copies  of  the 
notice  of  intent  to  the  address  listed 
above.  The  new  PORs  must  comply  with 
the  40-day  comment  period,  discussed 
above,  for  filing  comments  or  evidence 
responsive  to  TRRC's  updated  evidence 
with  the  Board  and  serving  copies  on  all 
other  PORs. 

After  expiration  of  the  10-day  period 
for  filing  notices  of  intent  to  participate, 
the  Board  will  issue  an  updated  service 
list,  which  will  include  persons  who 
have  given  notice  of  their  intent  to 
participate  pursuant  to  this  decision,  as 
well  as  those  currently  on  the  list. 
Within  5  days  of  the  issuance  of  the 
updated  service  list,  ciurent  PORs  must 
serve  the  new  PORs  with  copies  of  all 
filings  submitted  by  that  party  since 
May  1,  2003.  The  current  PORs  will  also 
be  required  to  file  with  the  Board, 
within  10  days  of  the  service  date  of  the 
updated  list,  an  original  plus  10  copies 
of  a  certificate  of  service  indicating  that 
the  service  required  by  this  decision  has 
been  accomplished.  The  40-day  period 
for  comments,  described  above,  will 
begin  running  on  the  date  the  updated 
service  list  is  issued. 

Copies  of  TRRC's  supplemental 
evidence  and  its  original  Tongue  River 


'  Current  PORs  may  update  their  addresses 
during  this  10-day  period  by  sending  any  new 
information  to  the  Board. 
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ZZ7  application  are  available  for  public 
inspection  at  the  office  of  either  the 
Surface  Transportation  Board  or  the 
applicant,  TRRC* 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.  GOV. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  June  27,  2003. 

By  the  Board,  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams, 

Secretary. 

Appendix — Procedural  Schedule 

July  17,  2003— Due  date  for  notices  of  intent 

to  participate  as  a  POR. 
L — Date  of  service  of  updated  Service  List. 
L  +  5 — Due  date  for  current  PORs  to  serve 

previously  submitted  filings  on  new  PORs. 
L  -t- 10 — Due  date  for  certificates  of  service 

from  current  PORs. 
L  +  40 — Due  date  for  comments  or  evidence 

responsive  to  the  supplemental  evidence. 
L  +  60 — Due  date  for  replies  to  comments 

and  responsive  evidence. 

IFRDoc.  03-17011  Filed  7-3-03,  8:45  am] 

aajJNG  CODE  491 S-40-P 


DEPARTMEFfT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-55  (Sub-No.  636X)] 

CSX  Transportation,  Inc.— 
AtMUKlonment  Exemption— in  St  Clair 
County,  Ml 

t 

CSX  Transportation,  Inc.  (CSXT),  has 
filed  a  notice  of  exemption  under  49 
CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  an 
approximately  2.68-mile  line  of  railroad 
between  milepost  CBD  83.28  at  Tappan, 
and  milepost  CBD  85.96  near  Port 
Huron,  in  St.  Clair  County,  MI.  The  line 
traverses  United  States  Postal  Service 
Zip  Codes  48060  and  48061. 

CSXT  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 


'  TRRC  has  filed  a  petition  for  substitution  of 
parties,  in  which  it  requests  that  Tongue  River 
Railroad  Company,  Inc.  be  substituted  for  Tongue 
River  Railroad  Company  as  the  applicant  in  this 
proceeding.  This  petition  has  been  contested  and 
will  be  addressed  in  a  subsequent  decision  by  the 
Board.  Until  then,  all  pleadings  should  continue  to 
refer  to  applicant  as  Tongue  River  Railroad 
Company.  The  address  of  the  office  where  th>» 
copies  mentioned  above  may  be  obtained  has  not 
changed. 


such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports),  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen.  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  August  6,  2003,  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  July  17,  2003. 
Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  July  28,  2003, 
with:  Siu-face  Transportation  Board, 
1925  K  Street.  NW.,  Washington,  DC 
20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  he  sent  to  applicant's 
representative:  Natalie  S.  Rosenberg, 
500  Water  Street.  J150,  Jacksonville,  FL 
32202. 

ff  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

CSXT  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resoiuces. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  July  11.  2003. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  500. 
Surface  "Transportation  Board, 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmentalissues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Lines.  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

^  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  $1,100.  See  49  CFR 
1002.2(f)(25). 


Washington.  DC  20423-0001)  or  by 
calling  SEA.  at  (202)  565-1552. 
[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  CSXT  shall  file  a  notice  of 
consiunmation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consiunmation  has  not  been  effected  by 
CSXT's  filing  of  a  notice  of 
consummation  by  July  7.  2004,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.  dot.gov. 

Decided:  June  30,  2003. 

By  the  Board,  David  M.  Konschnik,  ' 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-17039  Filed  7-3-03;  S:45  am)' 
BHJJNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  25,  2003. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the  - 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000,  1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2003  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  New. 
Form  Number:  None. 
Type  of  Review:  New  collection. 
Title:  Electronic  Sales  Kit:  Interview 
Guide. 
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Description :  A  guide  by  IRS  Wage  & 
Investment  Division  (W&I) — 
Stakeholder  Partnerships,  Education, 
and  Communication  (SPEC)  and  Small 
Business/Self-Employed  Division  (SB/ 
SE) — Taxpayer  Education  and 
Commimication  (TEC)  Field  employees 
containing  suggested  questions  to  ask 
diuing  in-person  visitations  and/or 
telemarketing  calls  with  tax 
professionals  to  better  direct  a 
conversation  leading  to  encouraging  the 
tax  professional  to  e-file. 

Respondents:  Business  or  other  for- 
profit. 
j  Estimated  Number  of  Respondents: 

zjpoo. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 

I  Frequency  of  Response:  On  occasion. 

I  Estimated  Total  Reporting  Burden: 
31.000  hours. 

OMB  Number:  1545-1442. 
Regulation  Project  Number:  PS-79-93 
Final. 
j  T>7>eo//?evjew;  Extension. 
!  Title:  Grantor  Trust  Reporting 
Requirements. 

Description:  The  information  required 
by  these  regulations  is  used  by  the 
Internal  Revenue  Service  to  ensure  that 
items  of  income,  deduction,  and  credit 
of  a  trust  treated  as  owned  by  the 
grantor  or  another  person  are  properly 
reported. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1 1840,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 
'Frequency  o/ Response;  Annually. 
lEstimated  Total  Reporting  Burden: 
920,000  hours. 

OMB  Number:  1545-1832. 

Form  Number:  IRS  Form  14411. 

Type  of  Review:  Extension. 

Title:  Systemic  Advocacy  Issue 
Submission  Form. 

Description:  Form  14411  is  to  be  used 
by  individuals,  businesses,  practitioners 
and  other  public  groups  to  identify 
systemic  problems  that  taxpayers  are 
encountering  with  IRS.  This  form  will 
be  submitted  electronically  via  the 
IRS.gov  website.  We  will  accept  mailed 
or  faxed  forms  if  necessary. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State.  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
420: 

Estimated  Burden  Hours  Per 
Respondent:  48  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
336  hours. 


Clearanee  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room 
6411-03, 1111  Constitution  Avenue, 
NW.  Washington,  DC  20224,  (202) 
622-3428. 

OMB  Reviewer  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503, 
(202)  395-7316. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

(PR  Doc.  03-16991  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

SutMnission  for  OMB  Review; 
Comment  Request 

June  26,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by      - 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  August  6,  2003  to 
be  assured  of  consideration. 

Internal  Revenue  Service 

OMB  Number:  1545-0712. 
Form  Number:  IRS  Form  6198. 
Type  of  Review:  Extension. 
Title:  Risk  Limitations. 
Description:  Internal  Revenue  Code 
(IRC)  section  465  requires  taxpayers  to 
limit  their  at-risk  loss  to  the  lesser  of  the 
loss  or  their  amoimt  at  risk.  Form  6198 
is  used  by  taxpayers  to  determine  their 
deductible  loss  and  by  IRS  to  verify  the 
amount  deducted. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  185.167. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping— 1  hr.,  12  min. 
Learning  about  the  law  or  the  form — 

1  hr.,  0  min. 
Preparing  the  form — 1  hr.,  25  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  min. 
Frequency  of  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  735,113  houn. 
Clearance  Officer:  Glenn  Kirkland  (202) 
622-3428,  Internal  Revenue  Service, 
Room  6411-03, 1111  Constitution 
Avenue,  NW,  Washington,  DC  20224. 
OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of 
Management  and  Budget,  Room 
10235,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

[PR  Doc.  03-16992  Filed  7-3-03;  8:45  am] 

BIUJNG  CODE  4630-01-r 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Financial  Management  Service      • 

Proposed  Collection  of  information: 
Assignment  Fonn 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice  and  request  for 
comments 


summary:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
the  form  "Assignment  Form." 
DATES:  Written  comments  should  be 
received  on  or  before  September  5, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Records  and 
Information  Management  Program, 
Room  135,  Hyattsville,  MD  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Rose  Brewer, 
Manager,  Judgment  Fund  Branch,  3700 
East  West  Highway,  Room  6D30, 
Hyattsville,  MD  20782.  202-874-6664. 
SUPPLEMENTARY  INFORMATKW:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)).  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Assigimient  Form. 

OMB  Number:  1510-0035. 

Form  Number:  None. 

Abstract:  This  form  is  used  when  an 
awardholder  wants  to  assign  or  transfer 
all  or  part  of  his/her  award  to  another 
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person.  When  this  occurs,  the 
awardholder  forfeits  all  future  rights  to 
the  portion  assigned. 

Current  Actions:  Extension  of 
ciurently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  June  30,  2003. 

Judith  R.  Tiilman, 

Assistan  t  Commissioner  Financial     * 
Operations. 

[FR  Doc.  03-16990  Filed  7-3-03;  8:45  am] 

BNXMO  COM  4t10-35-M 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Name  Change  and 
Change  in  State  of  Incorporation;  Atlas 
Assurance  Company  of  America 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury.  , 

ACTION:  Notice. 

summary:  This  is  Supplement  No.  22  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 

FOR  FURTHER  IMFORMATICN  CONTACT: 
Surety  Bond  Branch  at  202-874-6779. 
SUPPI.EMENTARY  INFORMATION:  Atlas 
Assxu^nce  Company  of  America  has 
formally  merged  into  and  changed  its 
name  to  Peerless  bidemnity  Insurance 


Company.  Th^state  of  incorporation  has 
also  changed  firom  the  state  of  New  York 
to  the  state  of  Illinois,  effective 
December  31,  2002.  The  Company  was 
last  listed  as  an  acceptable  surety  on 
Federal  bonds  at  67  FR  44300,  July  1, 
2002. 

Federal  bond-approving  officers 
should  annotate  their  reference  copies 
of  the  Treasury  Circular  570,  2002 
revision,  on  page  44324  to  reflect  this 
change. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http./www. fms.tTeas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO), 
Subscription  Service,  Washington,  DC, 
telephone  202-512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Fimds  Management  Division, 
Surety  Bond  Branch,  3700  East- West 
Highway,  Room  6F07,  Hyattsville.  MD 
20782. 

Dated:  June  25,  2003. 
Wanda  J.  Rogers, 

Financial  Accounting  and  Services  Division, 

Financial  Management  Services. 

(FR  Doc.  03-16989  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  4810-35-M 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Interpretive  Guidance  Concerning  an 
Account  Entitled  "Central  Bank  of  Iraq/ 
Oil  Proceeds  Receipts  Account"  at  the 
Federal  Reserve  Bank  of  New  York 

AGENCY:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Treasury  Department's 
Office  of  Foreign  Assets  Control 
("OFAC")  has  determined  that  an 
account  opened  on  the  books  of  the 
Federal  Reserve  Bank  of  New  York  for 
the  purpose  of  receiving  proceeds  of 
Iraqi  petroleimi  contracts  is  subject  to 
the  prohibitions  of  Executive  Order 
13303  of  May  22,  2003.  Accordingly, 
any  attachment,  judgment,  decree,  lien, 
execution,  garnishment,  or  other 
judicial  process  with  respect  to  that 
account  is  prohibited  and  shall  be 
deemed  null  and  void. 

DATES:  Effective  June  19,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury, 


Washington,  DC  20220,  tel.:  202/622- 
2500. 

SUPPLEMENTARY  INFORMATION: 

In  Executive  Order  13303  of  May  22, 
2003  (the  "Order"),  the  President 
invoked,  inter  alia,  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1701  et  seq.)  and  section  5  of  the 
United  Nations  Participation  Act  (22     • 
U.S.C.  287c)  to  protect  the  Development 
Fund  for  Iraq  and  certain  other  property 
in  which  Iraq  has  an  interest.  Section  1 
of  the  Order  provides  as  follows: 

Unless  licensed  or  otherwise  authorized 
pursuant  to  this  order,  any  attachment, 
judgment,  decree,  lien,  execution, 
garnishment,  or  other  judicial  process  is 
prohibited,  and  shall  be  deemed  null  and 
void,  with  respect  to  the  following: 

(a)  the  Development  Fimd  for  fraq, 
and 

(b)  all  Iraqi  petroleum  and  petroleum 
products,  and^interests  therein,  and  proceeds, 
obligations,  or  any  hnancial  instruments  of 
any  nature  whatsoever  arising  from  or  related 
to  the  sale  or  marketing  thereof,  and  interests 
therein,  in  which  any  foreign  country  or  a 
national  thereof  has  any  interest,  that  are  in 
the  United  States,  that  hereafter  come  within 
the  United  States,  or  that  are  or  hereafter 
come  within  the  possession  or  control  of 
United  States  persons. 

OF  AC'S  interpretive  guidance 
concerning  the  scope  of  the  Order 
follows: 

The  account  entitled  "Central  Bank  of  fraq/ 
Oil  Proceeds  Receipts  Account,"  which  has 
been  opened  on  the  books  of  the  Federal 
Reserve  Bank  of  New  York  for  the  Central 
Bank  of  fraq  for  the  purpose  of  receiving 
proceeds  of  Iraqi  petroleum  contracts,  is 
property  subject  to  the  prohibitions  of 
Section  1(b)  of  Executive  Order  13303  of  May 
22.  2003.  Accordingly,  any  attachment, 
judgment,  decree,  lien,  execution, 
garnishment,  or  other  judicial  process  with 
respect  to  such  account  is  prohibited  and 
shall  be  deemed  null  and  void. 

Dated:  June  20,  2003. 
R.  Richard  Newcomb, 

Director,  Office  of  Foreign  Assets  Control. 

Approved:  June  23,  2003. 
Juan  C.  Zarate, 

Deputy  Assistant  Secretary  (Terrorist 
Financing  and  Financial  Crimes),  Department 
of  the  Treasury. 

[FR  Doc.  03-17059  Filed  7-1-03;  3:05  pm) 

BIUJNGCOOE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  2210  and  221 0-f 

agency:  fritemal  Revenue  Service  (IRS), 
Treasury. 
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ACTION:  Notice  and  request  for 
comments. 


summary:  The  Department  of  the  ' 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Cuixently.  the  IRS  is 
soliciting  comments  concerning  Form 
2210,  Underpayment  of  Estimated  Tax 
by  Individuals,  Estate,  and  Trusts,  and 
Form  2210-F,  Underpayment  of 
Estimated  Tax  by  Farmers  and 
Fishermen. 

DATES:  Written  comments  should  be 
received  on  or  before  September  5,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROLA.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Underpayment  of  Estimated  Tax 
by  hidividuals.  Estate,  and  Trusts  (Form 
2210),  and  Underpayment  of  Estimated 
Tax  by  Farmers  and  Fishermen  (Form 
2210-F). 
OMB  Number:  1545-0140. 

Form  Number:  2210  AND  2210-F. 

Abstract:  Internal  Revenue  Code 
section  6654  imposes  a  penalty  for 
failure  to  pay  estimated  tax.  Form  2210 
is  used  by  individuals,  estates,  and 
trusts  and  Form  2210-F  is  used  by 
farmers  and  fisherman  to  determine 
whether  they  are  subject  to  the  penalty 
and  to  compute  the  penalty  if  it  applies. 
The  Service  uses  this  information  to 
determine  whether  taxpayers  are  subject 
to  the  penalty,  and  to  verify  the  penalty 
amount. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
900,000 

Estimated  Time  Per  Respondent:  2 
hr..48  min. 

Estimated  Total  Annual  Burden 
Hours:  2.519.500. 


The  following  paragraph  apphes  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Cominents 

Comments  submitted  in  response  to 
this  notice  will  be  smnmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utihty,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  30,  2003. 
Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-17092  Filed  7-3-03;  8:45  am] 
BILUNG  CODE  4830-01-|t 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2220 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2220,  Underpayment  of  Estimated  Tax 
by  Corporations. 

DATES:  Written  comments  should  be 
received  on  or  before  September  5,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROLA.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Underpayment  of  Estimated  Tax 
by  Corporations. 

OMB  Number:  1545-0142. 

Form  Number:  2220. 

Abstract:  Form  2220  is  used  by 
corporations  to  determine  whether  they 
are  subject  to  the  penalty  for 
imderpayment  of  estimated  tax  and,  if 
so,  the  amount  of  the  penalty.  The  IRS 
uses  the  information  on  Form  2220  to 
determine  if  the  corporation  had  an 
underpayment  of  tax  to  which  the 
estimated  tax  penalty  applies  and,  if  so, 
whether  the  amount  of  the  penalty  was 
computed  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
702,000. 

Estimated  Time  Per  Respondent:  29 
hr.,  17  min. 

Estimated  Total  Annual  Burden 
Hours:  20,557,433. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
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approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  30,  2003.  v 

Glenn  P.  Kirkland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-17093  Filed  7-3-03;  8:45  am] 
BlLUNG  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Letter  109C 

agency:  hitemal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 


Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Letter 
109C,  Return  Requesting  Refund 
Unlocatable  or  Not  Filed;  Send  Copy. 
DATES:  Written  comments  should  be 
received  on  or  before  September  5,  2003 
to  be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL.A.SA  VAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Return  Requesting  Refund 
Unlocatable  or  Not  Filed;  Send  Copy. 

OMB  Number:  1545-0393. 

Fomx  Number:  Letter  109C. 

Abstract:  If  a  taxpayer  inquires  about 
not  receiving  a  refund  and  no  return  is 
found,  this  letter  is  sent  requesting  the 
taxpayer  to  file  another  return.  The 
taxpayer  must  complete  an  affidavit 
stating  that  if  they  receive  a  second 
refund  check,  it  will  be  retvun  to  the 
IRS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  letter  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individual  or 
households,  business  or  other  for  profit 
organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
18,223. 

Estimated  Time  Per  Respondent:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,513. 


The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  sunamarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  30,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-17094  Filed  7-3-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
liisan  Elasiiyi,  also  known  as  llisan 
Eiasiii  and  Sammy  Elasliyi,  Tetraisai 
Corporation,  Inc.,  Maysoon  Al  ICayali, 
MynetNet  Corp,  and  Al  Kayall 
Corporation 

Correction 

In  notice  document  03-16250 
beginning  on  page  38290  in  the  issue  of 


Friday,  June  27,  2003,  make  the 
following  correction: 

On  page  38290,  in  the  first  column, 
the  subject  heading  is  corrected  to  read 
as  set  forth  as  above. 

[PR  Doc.  C3-16250  Filed  7-3-03;  8:45  am) 
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Quarterly  Financial  Reporting  and 
Revisions  to  the  Annual  Reports; 
Proposed  Rule 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  141. 260,  357  and  375 
[Docket  No.  RM03-8-000] 

Quarterly  Financial  Reporting  and 
Revisions  to  the  Annual  Reports 

June  26,  2003. 

agency:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  proposes  to 
revise  its  regulations  by  establishing 
quarterly  tinancial  reporting 
requirements  for  jiuisdictional  public 
utilities,  licensees,  natural  gas  and  oil 
pipeline  companies.  Additionally,  the 
Commission  proposes  to  make  certain 
changes  to  the  existing  FERC  Annual 
Reports  to  improve  the  quality  of 
financial  information  filed  with  the 
Commission  and  to  provide  consistency 
in  the  reporting  of  financial  information 
for  all  periods. 

The  Commission  proposes  to  add  two 
4iuarterly  financial  report  forms:  FERC 
Form  No.  3-Q,  Quarterly  Financial 
Report  of  Electric  Companies,  Licensees, 
and  Natural  Gas  Companies,  and  FERC 
Form  No.  6-Q,  Quarterly  Financial 
Report  of  Oil  Pipeline  Companies. 
These  two  new  reports  will  collect 
financial  and  certain  financial  related 
information  from  jurisdictional  entities 
on  a  more  frequent  basis. 

The  Commission  also  proposes  to 
update  FERC  Annual  Report  Forms  1, 
1-F,  2,  2-A,  and  6.  The  updates  include 
the  reporting  of  fointh  quarter  financial 
data,  adding  a  management  discussion 
and  analysis  schedule,  allowing  the 
submission  of  the  CPA  certification 
electronically,  updating  the  officer's 
certification,  and  accelerating  the  filing 
dates. 

The  Commission  has  determined  that 
dependable,  afi^ordable,  competitive 
wholesale  energy  markets  require  an 
adequate  infrastructure,  balanced 
market  rules,  and  vigilant  oversight. 
This  rulemaking  helps  in  achieving  the 
goal  of  vigileuit  oversight  by  providing 
the  Commission  with  more  timely, 
relevant,  reliable  and  understandable 
financial  information  from  major 
participants  in  the  energy  market.  This 
proposed  rule  provides  the  needed 
transparency  of  financial  information 
from  FERC-jurisdictional  entities  at  a 
level  of  detail  that  is  not  obtainable  from 
other  sources.  This  proposed  rule  will 
allow  the  Commission,  as  well  as 
customers,  investors,  and  others  to 


identify  and  evaluate  financial  trends 
and  emerging  issues  facing  the  energy 
industry.  More  frequent  financial 
reporting  will  aid  the  Commission  in 
assessing  the  economic  consequences  of 
transactions  and  events  on  jurisdictional 
entities,  measuring  the  effects  of 
regulatory  initiatives,  evaluating  the 
adequacy  of  existing  traditional  cost- 
based  rates  and  aid  in  the  development 
of  needed  changes  to  existing  regulatory 
initiatives. 

Finally,  Congress  recognized  the 
importance  of  financial  transparency 
and  better  financial  disclosures 
resulting  in  the  passage  of  the  Sarbanes- 
Oxley  Act  of  2002  which  requires  public 
companies  to  disclose  financial 
information  on  a  rapid  and  ciurent 
basis.  The  Commission  therefore 
proposes  to  accelerate  the  filing  dates  of 
its  FERC  Annual  Reports,  and  revise  its 
officer's  certification  statement 
contained  in  these  reports  consistent 
with  the  Sarbanes-Oxley  Act  of  2002. 
DATES:  Comments  are  due  August  6, 
2003. 

ADDRESSES:  Comments  may  be  filed 
electronically  via  the  eFiling  link  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  Commenters  unable  to 
file  comments  electronically  must  send 
an  original  and  14  copies  of  their 
comments  to:  Federal  Energy  Regulatory 
Commission,  Office  of  the  Secretary, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Refer  to  the  Comment 
Procedures  section  of  the  preamble  for 
additional  information  on  how  to  file 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Klose,  (Project  Manager),  Office  of 
the  Executive  Director,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202) 502-8283. 

Julie  Kuhns,  (Technical  Information), 
Office  of  the  Executive  Director, 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
6287. 

Christopher  Bublitz,  (Technical 
Information),  Office  of  Administrative 
Litigation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
8542. 

Julia  A.  Lake,  (Legal  Information),  Office 
of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-8370. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contente 

I.  Introduction 


II.  Background 

A.  General 

B.  Basic  Financial  Statements 

C.  Relevancy  of  Periodic  Financial 
Information 

in.  Discussion 

A.  General 

B.  Proposed  Quarterly  Financial  Reports 

1.  Set  of  Financial  Statements  and  Other 
Selected  Information 

2.  Management  Discussion  and  Analysis 

3.  Electric  Transmission  Peak  Loads 

4.  Corporate  Officers  Certification 

5.  CPA  Review  Letter 

6.  Who  Must  File  and  When 

7.  Update  Delegations 

C.  Proposed  Changes  to  the  FERC  Annual 
Report  Forms 

1.  Fourth  Quarter  Financial  Information 

2.  New  Ancillary  Service  Schedule 

3.  Update  Corporate  Officers  Certification 

4.  Acceleration  of  Annual  Report  Form 
Submission 

5.  Changes  to  the  CPA  Certification 
Requirements 

6.  Miscellaneous 

IV.  Regulatory  Flexibility  Act  Statement 

V.  Environmental  Analysis 

VI.  Information  Collection  Statement 

VII.  Comment  Procedures 

VIII.  Document  Availability 
Regulatory  Text 

Appendix  A— Proposed  FERC  Forms  3-Q. 

and  6-Q 
Appendix  B — Proposed  New  Schedule  for 

FERC  Forms  1  and  1-F 

I.  Introduction 

1.  In  this  notice  of  proposed 
rulemaking  (NOPR),  the  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  amend  its  financial 
reporting  requirements  for  public 
utilities  and  licensees,'  natural  gas 
companies,^  and  oil  pipeline 
companies.^  The  Commission  proposes 
to  require  quarterly  reporting  of 
financial  and  certain  financial  related 
information  from  jurisdictional  entities 
that  are  subject  to  the  Commission's 
Uniform  Systems  of  Accounts  and  file 
ITRC  Annual  Report  Forms  1, 1-F,  2,  2- 
A  or  6." 

2.  The  persons  and  entities  subject  to 
the  Federal  Power,  Nattiral  Gas  and 
Interstate  Commerce  Acts  are  engaged  in 
the  production  of  electricity,  its 
transmission  to  ultimate  customers,  and 
the  transportation  and  storage  of  natural 


*  Part  144  Statements  and  Reports  (Schedules).  18 
CFR  part  141. 

'Part  260  Statements  and  Reports  (Schedules).  18 
CFR  part  260. 

^  Part  357  Annual  Special  or  Periodic  Reports: 
Carriers  Subject  to  part  1  of  the  Interstate  Commerce 
Act.  18  CFR  part  357. 

■•  FERC  Form  No.  1,  Annual  Report  of  Major 
Public  Utilitie.<s,  Licensees  and  Others;  FERC  Form 
No.  1-F,  Annual  Report  of  Nonmajor  Public 
Utilities  and  Licensees;  FERC  Form  No.  2.  Annual 
Report  of  Major  Natural  Gas  Companies:  FERC 
Form  No.  2-A,  Annual  Report  of  Nonmajor  Natural 
Gas  Companies  and  Form  No.  6,  Aimual  Re(X)rt  of 
Oil  Pipeline  Companies. 
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gas  and  petroleum  products.  Congress 
granted  the  Commission  authority  under 
these  Acts  to  prescribe  periodic 
financial  and  non-financial  reporting 
pxu-suant  to  sections  4,  304  and  309  of 
the  Federal  Power  Act,  sections  10(a) 
and  16  of  the  Natural  Gas  Act,  and 
section  20  of  the  Interstate  Commerce 
Act.5  The  Commission  has  implemented 
its  long  standing  statutory  authority  to 
collect  financial  information  by 
requiring  electric,  natural  gas  and  oil 
pipeline  companies  to  submit  financial 
statements  only  on  an  annual  basis,  and 
Until  recently,  in  a  paper  format. 
!  3.  However,  the  information  and 
liiarket  demands  of  the  21st  century 
riaquire  that  the  Commission,  as  well  as 
other  users  of  financial  data,  receive 
timely,  relevant  and  reliable  information 
to  make  informed  decisions  about 
matters  affecting  the  energy  industry. 
Quarterly  financial  reporting  will  aid 
the  Commission  in  assessing  the 
economic  consequences  of  transactions 
and  events  on  jurisdictional  entities, 
measuring  the  effects  of  regulatory 
initiatives,  evaluating  the  adequacy  of 
existing  traditional  cost-based  rates  and 
aid  in  the  development  of  needed 
changes  to  existing  regulatory 
initiatives.  Financial  statements  are  a 
primary  soiuce  of  this  critical 
information. 

4.  Financial  accounting  information 
provides  needed  information 
concerning  a  company's  past 
performance  and  its  futiue  prospects. 
The  need  for  current  and  better 
disclosures  drives  the  increasing 
demand  for  timely  financial 
information.  These  needs  have  never 
been  more  evident.  Enron  and  other 
widely  reported  financial  accounting 
scandals  have  shaken  public  and 
investor  confidence  in  the  U.S.  financial 
reporting  system  generally,  and  in  our 
capital  and  energy  markets.  This  crisis 
in  confidence,  unless  reversed,  will 
continue  to  compromise  the  energy 
industry's  financial  health  and  inhibit 
investments  in  critical  energy 
infrastructure. 

5.  During  the  past  year,  the 
Conunission  has  listened  to  Wall  Street, 
representatives  of  investment  and 
commercial  banks,  financial  analysts, 
credit  rating  agencies,  accounting 
standard  setting  bodies,  and  preparers  of 
financial  statements  including  the  Chief 
Credit  Risk  Officers  which  represents 
companies  that  account  for 
approximately  half  of  the  power  and 
natural  gas  transactions  in  the  United 
States.  These  groups  delivered  many 
messages,  but  all  agreed  that  accounting 


transparency  and  better  disclosure 
requirements  are  essential  for  the 
functioning  of  efficient  markets  and 
strengthening  investor  confidence. 
Rapid  and  current  dissemination  of 
financial  information  is  essential  to  the 
efficient  functioning  of  capital  markets 
and  strengthening  investor  confidence  is 
crucial  in  a  highly  capital  intensive 
energy  industry  that  needs  to  attract 
funds  in  the  market  place  to  improve 
and  expand  the  necessary  infrastructiu«. 

6.  Congress  recognizea  the 
importance  of  financial  transparency 
and  passed  the  Sarbanes-Oxley  Act  of 
2002  which  ordered  public  companies 
to  disclose  financial  information  on  a 
rapid  and  cxurent  basis.^  Additionally, 
this  legislation  requires  executive 
officers  to  review  and  certify  that  the 
financial  statements  do  not  contain  any 
uiitrue  statement  of  material  fact,  are  not 
misleading,  and  fairly  represent  the 
financial  condition  of  the  company.  As 
a  result  of  this  legislation  the  United 
States  Securities  and  Exchange 
Commission  (SEC)  has  issued  numerous 
regulations  to  implement  this  legislation 
including  the  acceleration  of  filing 
requirements  for  publicly  held 
companies,  and  a  new  officer's 
certification  statement  attesting  to  the 
reliability  of  the  information  presented 
in  the  financial  statements. 

7.  In  order  to  improve  transparency  of 
the  financial  information  related  to 
FERC  jurisdictional  entities  in  a  parallel 
fashion,  the  Commission  is  proposing  to 
require  financial  reporting  for  FERC 
purposes  on  a  quarterly  basis.  The 
proposed  action  taken  today  will  allow 
the  Commission,  as  well  as  other  users, 
to  identify  and  evaluate  financial  trends 
and  emerging  issues  facing  the  energy 
industry.  More  frequent  financial 
reporting  will  give  the  Commission  and 
the  public  another  tool  to  improve 
decision  making.  It  will  aid  the 
Commission  in  assessing  the  economic 
consequences  of  transactions  and  events 
on  jurisdictional  entities,  measuring  the 
effects  of  regulatory  initiatives, 
evaluating  the  adequacy  of  existing 
traditional  cost-based  rates  and  aid  in 
the  development  of  needed  changes  to 
existing  regulatory  initiatives. 

8.  We  conclude  that  the  benefits 
obtained  from  jurisdictional  entities 
reporting  financial  information  on  a 
quarterly  basis  far  outweigh  any 
additional  burden.  The  benefits  to  the 
Commission,  as  well  as  the  public,  of 
greater  transparency  and 
understandability  of  financial 
statements  far  outweigh  the  costs  to  an 
individual  company.  In  fact,  we  find 


'See  16  U.S.C.  797,  825c  and  825h;  15  U.S.C. 
717S(a)  and  717o;  and  49  App.  U.S.C.  1-65  (1986). 


»Sarbanes-Oxlev  Act  of  2002.  Pub.  L.  No.  107- 
204,  116  Stat.  745^10  (2002). 


that  the  burden  should  be  mimraal,  ftw- 
standard  practice  for  companies  to 
compile  and  summarize  accounting 
transactions  on  a  monthly  basis,  or  even 
more  frequently  depending  on  the 
operational  need  for  selected  data.  Thus, 
the  information  needed  to  compile 
quarterly  financial  statements  is  readily 
available. 

9.  Currently,  the  public  can  access 
financial  information  through  the 
Commission's  FERRIS  system  or  by 
using  Commission-developed  software. 
To  improve  access  to  FERC-held 
financial  information,  we  will  make  it 
easier  for  users  to  electronically  access 
financial  information  filed  with  this 
Commission.  It  is  also  our  intent  to 
collaborate  with  the  SEC  to  establish 
new  Web  links  between  our  respective 
Web  home  pages  so  that  all  users  can   • 
access  FERC-held  financial  information 
in  a  timely  and  efficient  manner. 

10.  The  increased  transparency  of 
financial  information  will  be 
accomplished  by  adding  the  following 
two  new  quarterly  financial  report 
forms:  FERC  Form  No.  3-Q,  Quarterly 
Financial  Report  of  Electric  Utilities, 
Licensees,  and  Natiu^l  Gas  Companies 
(Form  3-Q),  and  FERC  Form  No.  6-Q, 
Quarteriy  Financial  Report  of  Oil 
Pipeline  Companies  (Form  6-<y.  The 
proposed  quarterly  reports  will  require 
companies  to  file  with  the  Commission 
a  complete  set  of  quarterly  financial 
statements  including  appropriate  notes 
to  the  financial  statements,  a 
management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operations  (commonly  referred  to  as  an 
"MD&A"),  and  ancillary  service 
purchase  and  sales  information. 

11.  The  proposed  quarterly  reports 
will  also  require  company  officers  to 
sign  a  certification  statement  attesting  to 
the  reliabihty  of  the  filed  information. 
Additionally,  when  a  certified  public 
accountant  (CPA)  has  reviewed  the 
quarterly  report,  this  certification  must 
also  be  filed  with  the  Commission. 

12.  The  Commission  also  proposes  to 
update  the  financial  reporting  and 
disclosure  requirements  of  the  FERC 
Annual  Reports  to  be  consistent  with 
the  requirements  contained  in  the 
quarterly  reports.  Jurisdictional  entities 
will  be  required  to  include  certain 
fourth  quarter  financial  data  in  the 
FERC  Annual  Reports,  including  an 
MD&A  schedule,  and  officers  will  be 
required  to  sign  a  certification  statement 
attesting  to  the  reliability  of  the  filed 
information.  Finally,  the  Commission  is 
proposing  to  accelerate  the  filing  dates 
for  the  FERC  Annual  Reports. 

13.  The  Commission  has  determined 
that  dependable,  affordable,  competitive 
wholesale  energy  markets  require  an 
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adequate  infrastructure,  balanced 
market  rules,  and  vigilant  oversight.^ 
This  rulemaking  helps  in  achieving  the 
goal  of  vigilant  oversight  by  providing 
the  Commission  with  more  timely, 
relevant,  reliable  and  understandable 
financial  information  from  certain 
participants  in  the  energy  market. 

14.  Quarterly  reporting  of  financial 
information  will  provide  the 
Commission  with  an  important  tool  to 
help  identify  emerging  trends  and  issues 
affecting  jurisdictional  entities  within 
the  energy  industry.  It  will  aid  the 
Commission  is  assessing  the  economic 
consequences  of  transactions  and  events 
on  jurisdictional  entities,  measuring  the 
effects  of  regulatory  initiatives, 
evaluating  the  adequacy  of  existing 
traditional  cost-based  rates  and  aid  in 
the  development  of  needed  changes  to 
existing  regulatory  initiatives.  In 
conclusion,  full  disclosure  of  all 
material  facts  to  the  Commission,  as 
well  as,  other  users  of  financial 
information  is  necessary  if  competitive 
markets  are  to  function  efficiently. 
Transparent  reporting  of  information 
proposed  in  this  rulemaking  will  help 
the  Commission  to  achieve  the  above 
objectives.  . 

n.  Background  * 

A.  General 

15.  The  primary  objective  of  financial 
reporting  is  to  provide  financial 
statements  to  the  Commission  that 
accurately  measiu-e  the  results  of 
operations  and  the  financial  condition 
of  a  company.  Financial  statements  are 
the  foundation  for  imderstanding  the 
financial  position  of  a  business  and  are 
used  to  assess  a  company's  past, 
present,  and  futxure  performance.  One  of 
the  principle  means  that  jurisdictional 
entities  use  to  commimicate  financial 
information  to  the  Commission  is 
through  the  filing  of  FERC  Annual 
Report  Forms  1, 1-F,  2.  2-A  and  6. 
Additionally,  jurisdictional  entities  file 
certain  registration  statements 
individually,  or  as  part  of  a  consolidated 
group,  with  the  SEC  and  issue  annual 
reports  on  a  consolidated  basis  to 
shareholders.  These  registration 
statements  and  annual  reports  provide 
information  about  the  financial 
condition  of  the  parent  company  and  its 
corporate  family. 

16.  The  FERC  Annual  Reports  filed 
with  the  Commission  report  on  the 
financial  condition  of  a  company  at  a 


jiuisdictional  entity  level,  and  are 
compiled  using  a  standard  chart  of 
accounts  contained  in  the  Commission's 
Uniform  Systems  of  Accounts.*  The  use 
of  a  imiform  chart  of  accounts  permit 
public  utilities  and  licensees,^  natural 
gas  companies,!"  and  oil  pipeline 
companies,!'  to  accoimt  for  similar 
transactions  and  events  in  a  consistent 
manner,  and  communicate  those  results 
to  the  Commission  on  a  {}eriodic  basis. 

17.  Additionally,  it  helps  in 
presenting  accurately  the  entity's 
financial  condition  and  produces 
comprehensive  data  related  to  the 
entity's  financial  history  helping  to  act 
as  a  guide  for  future  action.  "The 
uniformity  provided  by  the 
Commission's  chart  of  accoimts  and 
related  accounting  instructions  permits 
comparability  and  financial  statement 
analysis  of  data  provided  by 
jiu-isdictional  entities.  Comparability  of 
data  and  financial  statement  analysis  for 
a  particular  entity  from  one  period  to 
the  next,  or  between  entities  within  the 
same  industry,  would  be  difficult  to 
achieve  if  each  company  maintained  its 
own  accounting  records  using  dissimilar 
accounting  methods  and  classifications 
to  record  similar  transactions  and 
events. 

18.  The  benefits  of  a  standardized  and 
uniform  accounting  system  however, 
would  not  be  realized  if  the  financial 
information  once  compiled  were 
withheld  from  public  view.  To  ensiure 
that  these  benefits  are  realized,  and  to 
provide  transparency  of  economic 
consequences  to  all  affected  interests, 
the  Commission  has  prescribed  a 
program  of  periodic  financial  reporting 
that  makes  financial  and  non-financial 
information  publicly  available  to  all 
interested  parties. 


'  See  the  CommUsion's  Strategic  Plan  FY  2002 
through  2007,  and  the  Chairman's  March  5,  2003, 
testimony  before  the  Subcommittee  on  Energy  and 
Air  Quality  of  the  Commerce,  United  States  House 
of  Representatives,  available  online  at  httpj/ 
www.ferc.gpv/. 


•Section  301(a)  of  the  Federal  Power  Act  (FPA), 
16  U.S.C.  825(a).  section  8  of  the  Natural  Gas  Act 
(NGA).  15  U.S.C.  717g  and  section  20  of  the 
Interstate  Commerce  Act  (ICA).  49  App.  U.S.C.  20 
(1988),  authorize  the  Commission  to  prescribe  rules 
and  regulations  concerning  accounts,  records  and 
memoranda  as  necessary  or  appropriate  for  the 
purpose  of  administering  the  FPA.  NGA,  and  the 
ICA.  The  Commission  may  prescribe  a  system  of 
accounts  for  jurisdictional  companies  and,  after 
notice  and  opportunity  for  hearing,  may  determine 
the  accounts  in  which  particular  outlays  and 
receipts  will  be  entered,  charged  or  credited. 

*Part  101  Uniform  System  of  Accounts 
Prescribed  for  Public  Utilities  and  Licensees  Subject 
to  the  Provisions  of  the  Federal  Power  Act.  18  CFR 
part  101  (2003). 

"•Part  201  Uniform  System  of  Accounts 
Prescribed  for  Natural  Gas  Companies  Subject  to  the 
Provisions  of  the  Natural  Gas  Act.  18  CFR  part  201 
(2003). 

"  Part  352  Uniform  System  of  Accounts 
Prescribed  for  Oil  Pipeline  Companies  Subject  to 
the  Provisions  of  the  Interstate  Commerce  Act.  18 
CFR  part  352  (2003). 


B.  Basic  Financial  Statements 

19.  Under  existing  regulations, 
jurisdictional  entities  subject  to  the 
Uniform  Systems  of  Accounts  must 
annually  file  with  the  Commission  a 
complete  set  of  financial  statements, 
along  with  other  selected  financial  and 
non  financial  data  through  the 
submission  of  FERC  Annual  Report 
Forms  1, 1-F,  2,  2-A,  or  6.12  The  basic 
financial  statements  contained  in  the 
FERC  Annual  Report  Forms  are  the 
Comparative  Balance  Sheet,  the  • 
Statement  of  Income,  the  Statement  of 
Cash  Flows,  the  Statement  of  Retained 
Earnings,  and  the  Statement  of 
Accumulated  Comprehensive  Income 
and  Hedging  Activities. 

20.  The  Comparative  Balance  Sheet's 
primary  focus  is  on  the  financial 
position  of  the  entity.  This  information 
is  comprised  of  the  entity's  assets, 
liabilities  and  equity.  Assets  represent 
the  valuable  resources  (e.g.  probable 
future  economic  benefits)  used  by  the 
entity.  The  liabilities  (e.g.  probable 
futiue  economic  sacrifices)  are  the 
obligations  such  as  debt,  accoimts 
payable,  and  other  amounts  owed  to     ■'^ 
creditors  and  others.  The  equity  section 
of  the  Comparative  Balance  Sheet  shows 
the  other  source  of  funds  (e.g.  common 
stock,  preferred  stock,  and  retained 
earnings)  that  the  entity  used  to  acquire 
its  assets, 

21.  The  equity  section  of  the  balance 
sheet  is  broadly  divided  into  three 
sections.  One  section  shows  the 
amounts  of  equity  provided  by 
shareholders  through  the  sale  of 
common  and  preferred  stock.  A  second 
part  shows  the  amoimt  of  earnings 
resulting  from  profitable  operations  that 
have  been  retained  by  the  entity 
commonly  referred  to  as  retained 
earnings.  The  third  section  of  equity 
reflects  changes  in  the  fair  value  of 
certain  assets  and  liabilities  resulting 
from  transactions  and  events  from 
nonowner  sources.  For  example,  this 
section  shows  the  changes  in  fair  value 
of  certain  financial  instnunents  due  to 
changes  in  the  market  price  of  those 
instruments,  and  changes  in  the  fair 
value  of  certain  cash  flow  hedge 
transactions.  This  section  of  equity  is 
generally  referred  to  as  accumulated 
other  comprehensive  income  and  is 
separately  shown  in  the  FERC  Aimual 
Report  Forms  in  the  Statement  of 
Accumulated  Comprehensive  Income 
and  Hedging  Activities  schedule. '^ 

22.  The  Income  Statement  explains 
how  income  was  earned  during  the 
period  and  is  prepared  on  the  accrual 


\ 


"  See  18  CFR  parts  141,  260,  and  357. 
"  See  67  FR  67692  (Nov.  6,  2002),  ID  FERC 
Statutes  and  Regulations  131,134  (Oct.  10.  2002). 
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basis  of  accountijig.  Net  income,  which 
is  essentially  the  difference  between 
revenues  and  expenses  for  the  period,  is 
added  to  retained  earnings  on  a  periodic 
basis.  The  Income  Statement's  primary 
focus  is  on  the  entity's  financial 
performance  or  profitability. 

23.  The  Statement  of  Cash  Flows 
reports  the  inflow  and  outflow  of  cash 
during  the  period.  While  the  Income 
Statement  focuses  primarily  on 
profitability,  the  Statement  of  Cash 
Flows  primarily  focuses  on  liquidity 
and  solvency.  Liquidity  represents  the 
ajbility  of  the  entity  to  meet  its  current 
obligations  when  due,  while  solvency 
represents  its  ability  to  meet  its  long- 
term  obligations.  The  Statement  of  Cash 
Flows  provides  information  about  a 
company's  ability  to  generate  cash  flows 
in  futiu-e  periods,  its  capacity  to  meet 
obligations,  its  expected  external 
financing  requirements,  and  how 
successful  investment  and  financing 
activities  have  been  managed. 

24.  Additionally,  jurisdictional 
entities  include  in  the  FERC  Annual 
Report  Forms  a  Notes  to  the  Financial 
Statement  schedule  which  provides 
additional  explanations  on  the  items 
and  amounts  reported  in  the  above 
mentioned  fintmcial  statements.  The 
Comparative  Balance  Sheet,  Statement 
of  Income,  the  Cash  Flow  Statement,  the 
Notes  to  the  Financial  Statements,  and 
othef  schedules  contained  in  the  FERC 
Annual  Reports  are  attested  to  by  an 
officer  of  the  company.  Public  utilities 
and  licensees,  and  natural  gas 
companies  also  file  an  auditor's  report 
with  the  Commission  certifying  that  the 
financial  information  contained  in  the 
FERC  Annual  Report  Forms  conform  in 
all  material  respects  with  the 
requirements  of  Uniform  Systems  of 
Accoimts  and  published  accounting 
releases.  In  addition  to  collecting 
financial  information,  the  FERC  Annual 
Report  Forms  collect  non-financial 
information  about  the  operations  of  the 
entity.  These  reports  are  considered 
non-confidential  in  natiire  and  therefore 
^made  available  to  the  general  public. 

C.'i?e7evancy  of  Periodic  Financial 
Information 

25.  The  FERC  Annual  Report  Forms 
provide  the  Commission,  as  well  as 
others,  with  an  informative  picture  of 
the  jurisdictional  entities'  financial 
condition  along  with  other  relevant  data 
that  is  used  by  the  Commission,  as  well 
as  others,  in  making  economic 
judgements  about  the  entity  or  its 
industry. 

26.  For  financial  information  to  be 
useful  to  the  Commission,  as  well  as 
customers,  investors  and  others  it  must 
be  understandable,  relevant,  reliable, 


and  timely.  As  financial  reporting  has 
evolved  over  the  years,  users  of 
financial  data  have  been  willing  to  forgo 
some  precision  in  reliability  for  the 
ability  to  obtain  the  information  on 
more  timely  intervals,  such  as  on  a 
-quarterly  basis. 

27.  Quarterly  financial  reporting  is 
not  a  new  requirement  for  public 
corporations.  »*  It  b^an  in  1902  when 
the  United  States  Steel  Corporation  first 
published  quarterly  financial 
information  and  by  1910  the  New  York 
Stock  Exchange  added  quarterly 
financial  reporting  to  its  listing 
requirements.  15  Additionally,  over  the 
decades  public  companies  have  been 
expanding  their  financial  disclosures  to 
meet  the  needs  of  the  user  commimity. 

28.The  trend  toward  more  frequent 
and  better  financial  disclosiues  has 
increased  in  reaction  to  highly 
publicized  corporate  scandals,  business 
failures  and  the  resulting  losses 
incurred  by  investors  and  others.  In 
2002  Congress  passed  the  Sarbanes- 
Oxley  Act,  the  most  important  piece  of 
recent  legislation  affecting  corporate 
governance,  financial  disclosure  and  the 
practice  of  public  accounting. '^  This  act 
requires  public  companies  to  disclose 
on  a  rapid  and  current  basis  such 
additional  information  concerning 
material  changes  in  the  financial 
condition  or  operations  in  plain  English 
for  the  protection  of  investors  and  the 
public.  As  a  result  of  this  legislation, 
dates  for  periodic  reporting  of  financial 
information  have  been  accelerated,  and 
principle  executive  and  financial 
officers  must  each  attest  to  the  validity 
of  the  financial  and  other  information    ■ 
contained  in  the  periodic  reports, 
including  information  concerning  off- 
balance  sheet  arrangements,  contingent 
obligations  and  comments  and  other 
significant  items. 

29.  While  some  jurisdictional  entities 
may  file  similar  information  with  the 
SEC,  the  level  of  detail  concerning 
assets,  liabilities,  stockholder's  equity 
along  with  the  revenues,  expenses,  gains 
and  losses  is  different  for  the 
Commission  and  the  SEC.  The  financial 
statements  filed  with  the  SEC  are  on  a 
consolidated,  or  parent  company  basis. 
The  Commission  notes  that  a  majority  of 
the  jurisdictional  entities  that  it 


'♦  See  President's  Ten-Point  Plan  to  Improve 
Corporate  Responsibility  and  Protect  America's 
Shareholders  issued  on  March  7,  2002.  The  first  two 
points  of  the  plan  state  that  each  investor  should 
have  quarterly  access  to  the  information  needed  to 
judge  a  firms  financial  performance,  condition,  and 
risks.  Additionally,  each  investor  should  have 
prompt  access  to  critical  information. 

"  See  Robert  S.  Kay  and  D.  Gerald  Searfoss, 
Handbook  of  Accounting  and  Auditing  (2nd  ed. 
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regulates  file  financial  information  with 
the  SEC  that  consoUdates  their  assets, 
liabilities  and  profits  with  their  parent 
company,  or  combine  the  regulated  and 
imregulated  operations  in  the  reports  to 
the  SEC.  While  consolidation  is 
appropriate  for  SEC  reporting,  the 
Commission  requires  more  detailed 
information  concerning  the  results  of 
operations,  and  the  financial  position  of 
each  jurisdictional  entity  in  order  to 
meet  its  regulatory  needs.  Therefore,  the 
Commission  has  required  jurisdictional 
entities  to  file  financial  information  on 
a  jurisdictional  entity  level  basis  using 
a  uniform  system  of  accounts. 

30.  Although  the  Commission 
requires  jurisdictional  entities  to  file 
financial  information,  a  general 
weakness  in  this  reporting  program  has 
been  the  frequency  with  which  the 
financial  reports  are  required.  In  a 
rapidly  changing  business  environment, 
annual  reporting  is  simply  insufficient. 
For  financial  information  to  be  useful  to 
the  Commission  it  must  be  collected  on 
a  more  timely  basis.  In  order  to  improve 
the  decision  making  of  the  Commission 
and  other  users  of  the  information,  we 
are  proposing  quarterly  reporting  of 
financial  and  financial  related 
information. 

31.  Quarterly  reporting  of  financial 
information  will  provide  the 
Commission,  as  well  as  customers, 
investors,  and  others  with  an  important 
tool  to  help  identify  emerging  trends 
and  issues  affecting  jurisdictional 
entities  within  the  energy  industry.  It 
will  also  provide  timely  disclosures  of 
the  impacts  that  new  accoimting 
standards  or  changes  in  existing 
standards  have  on  jurisdictional 
entities,  as  well  as  the  economic  effects 
of  significant  transactions,  events,  and 
circumstances. 

32.  Fiulhermore,  as  the  Commission 
considers  implementing  new  accounting 
standards  it  is  important  that  the 
Commission  have  timely  financial  data 
so  that  an  appropriate  assessment  can  be 
made  of  the  impact  these  changes  have 
on  jurisdictional  entities.  The  use  of 
financial  analytical  tools  and  financial 
statements,  together  with  the 
disclosures  made  in  the  notes  to  the 
financial  statements  and  the  MD&A,  and 
other  relevant  data  help  staff,  as  well  as, 
others  to  assess  the  crwiit  quality, 
hquidity,  solvency,  and  the  impact  that 
regidatory  actions  and  economic  events 
will  have  on  jiuisdictional  entities. 

33.  Quarterly  reporting  will  permit 
the  Commission  to  better  understand 
trends  and  other  factors  that  may  affect 
an  entity's  liquidity  position,  its 
commitments  of  capital  expenditures, 
its  sources  of  financing,  along  with 
changes  in  the  amount  and  types  of 
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assets,  liabilities,  debt  and  equity  used 
in  its  business.^*  Transparent 
accounting  and  more  bequent  financial 
reporting  play  an  important  role  in 
achieving  vigilant  oversight  of  market 
participants.  More  frequent  financial 
reporting  will  provide  needed  insight 
into  the  opportunities  and  risks  facing 
the  energy  industry  as  the  Commission 
considers  and  assess  the  affects  of  its 
regulatory  initiatives.  The  Commission 
shares  the  view  that  quarterly  reporting 
will  enhance  its  overall  decision  making 
process  by  providing  more  timely, 
useful  and  relevant  data  to  the  decision 
making  process.  Therefore,  the 
Commission  proposes  that  jurisdictional 
entities  that  are  subject  to  the 
Commission's  Uniform  System  of 
Accounts  and  file  a  FERC  Annual 
Report  Form  1,  1-F,  2,  2-A,  or  6  also  file 
quarterly  financial  statements  and 
related  financial  information  as 
discussed  below. 

in.  Discussion 

A.  General 

34.  The  proposed  changes  will  require 
the  filing  of  quarterly  financial 
statements  and  certain  supplemental 
information.  Additionally,  the 
Commission  proposes  to  update  its 
existing  FERC  Annual  Reports  filing 
requirements  in  response  to  the  passage 
of  the  Sarbanes-Oxley  Act  of  2002.1'' 

B.  Proposed  Quarterly  Financial  Reports 

35.  The  proposed  changes  will  require 
certain  forms  currently  filed  annually  to 
be  filed  on  a  quarterly  basis.  The 
Commission  proposes  that  public 
utilities  and  licensees,  and  natural  gas 


companies  that  file  a  FERC  Annual 
Report  Forms  1,  1-F,  2  or  2-A,  provide 
quarterly  financial  and  financial  related 
information  in  the  new  FERC  Form  No. 
3-Q,  Quarterly  Financial  Report  of 
Electric  Utilities,  Licensees,  and  Natural 
Gas  Companies.  Additionally,  the 
Commission  proposes  that  oil  pipeline 
companies  that  file  FERC  Annual  Report 
Form  No.  6  provide  quarterly  financial 
and  other  information  in  the  new  FERC 
Form  No.  6-Q,  Quarterly  Financial 
Report  of  Oil  Pipeline  Companies. 
Although  these  quarterly  forms  are  new, 
most  of  the  information  contained  in 
these  forms  is  the  same  information 
currently  submitted  on  an  annual  basis. 
Examples  of  the  proposed  quarterly 
report  forms  are  provided  in  Appendix 
A. 

1 .  Set  of  Financial  Statements  and  Other 
Selected  Information 

36.  Under  the  proposed  rule,  public 
utilities  and  licensees,  natural  gas 
companies  and  oil  pipeline. companies 
will  be  required  to  file  a  set  of  financial 
statements  on  a  quarterly  basis.  The 
financial  statements  will  be  developed 
using  the  Commission's  Uniform 
System  of  Accounts  and  will  be 
presented  in  a  similar  manner  as  those 
already  filed  with  the  Commission  on 
an  annual  basis.  The  financial 
statements  proposed  to  be  included  in 
the  quarterly  reports  are  the 
Comparative  Balance  Sheet,  the 
Statement  of  Income  and  Retained 
Earnings,  the  Statement  of  Cash  Flows, 
and  the  Statement  of  Other 
Comprehensive  Income  and  Hedging 
Activities.  These  statements  will  show 
the  activity  for  the  ciu-rent  quarter  as 


Schedules 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 


compared  to  the  same  quarter  of  the 
prior  year. 

37.  As  part  of  collecting  a  complete 
set  of  financial  statements,  the 
Commission  is  proposing  to  collect 
certain  detailed  information  already 
collected  on  an  annual  basis.  This 
information  includes  revenues  and  the 
related  quantities  sold  or  transported, 
the  operating  and  maintenance 
expenses,  selected  plant  cost  data,  and 
regulatory  asset  and  liability  data  which 
has  become  more  significant  in  recent 
years.  The  quarterly  reports  will  collect 
information  on  quantities  and  volumes 
sold  or  transported  as  is  currently 
collected  in  the  aimual  reports.  Public 
utilities  and  licensees  will  report  the 
amount  of  megawatt  hours  sold,  natural 
gas  companies  will  report  the  amount  of 
dekatherms  transported,  and  oil 
pipeline  companies  will  report  the 
amount  of  barrels  of  crude  oil  and  each 
kind  of  product  delivered  during  the 
period.  This  data  will  aid  the 
Commission  in  monitoring  the  business 
conditions  and  changing  events  in  these 
industries.  The  supplementary 
schedules  will  also  provide  the 
Commission,  as  well  as  customers, 
investors,  and  others  with  valuable 
financial  information  on  more  a  timely 
basis,  and  allow  for  additional 
transparency  into  the  financial  activities 
of  the  entity. 

38.  The  table  below  summarizes  thfe 
information  that  jurisdictional  public 
utilities  and  licensees,  natural  gas  and 
oil  pipeline  companies  currenUy  file 
with  the  Conunission  on  an  annual  basis 
and  will  be  filed  in  the  proposed 
quarterly  report  forms. 


Important  Changes  During  the  Period 

Comparative  Balance  Sheet  ^^]^^^ 

Statement  of  Income  and  Retained  Earnings 

Statement  of  Cash  Flows ;|  [ ' 

Statement  of  Accumulated  Comprehensive  Income  and  Hedging  Activities  

Notes  to  the  Financial  Statements 

Summary  of  Utility  Plant  and  Accumulated  Provisions  for  Depre.,  Amort,  and  Depletion  . 

Electric  Plant  in  Service  Not  by  Function 

Accumulated  Provision  for  Depreciation 

Public  Utility  and  Licensee  Revenues  "J 

Natural  Gas  Company  Revenues  

Oil  Pipeline  Company  Revenues  

Electric  Prod.,  Other  Power  Supply  Exp.,  and  Transmission  and  Distribution  Exp 

Gas  Production  and  Other  Gas  Supply  Exp 

Natural  Gas  Storage,  Temiinaling,  Processing,  Transmission  and  Distribution  Expenses 

Oil  Canier  Expenses 

Customer  Accounts.  Service,  Sales,  Administrative  and  General  Expenses  

Other  Regulatory  Assets 

Other  Regulatory  Liabilities ^^^^'^^^Z^^^^'^^^"" 

Transmission  of  Electricity  for  Ottiers "_ ' 

Transmission  of  Electricity  by  Ottiers  '""^^''"'"Z'"^' 


Public  utili- 
ties and 
licensees 


• 
• 
• 
• 
• 
• 
• 
• 
• 
• 

V) 
• 

V) 
V) 

(') 

• 
• 
• 
• 
• 


Natural  gas 
companies 


• 
• 
• 
• 
• 
• 
• 

V) 

• 

• 

V) 
V) 
• 
• 

V) 
• 
• 
• 

V) 
V) 


Oil  pipeline 
companies 


• 

• 
• 
• 
• 
• 

V) 
• 

V) 
V) 
• 

V) 
V) 

• 

V) 
V) 
V) 
V) 
V) 


'  Supra^aotB  6. 
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Schedules 


22    Oil  Barrels  Delfvered 


^  Not  applicable. 


Public  utili- 
ties and 
licensees 


V) 


Natural  Qas 
companies 


(') 


Oil  pipeline 
companies 


?.  Management  Discussion  and  Analysis 
I    39.  The  Conunission  is  proposing  to 
include  a  new  schedule  to  the  quarterly 
report  entitled  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operation 
(commonly  referred  to  as  the  "MD&A"). 
The  MD&A  schedule  is  intended  to  be 
a  forward  looking  presentation  of 
management's  opinion  regarding  the 
probable  impact  of  ciurent  and  future 
events  on  the  operations  of  the 
company.  The  reporting  objectives  of 
this  new  MD&A  schedule  are  to  disclose 
information  necessary  for  the  users  of 
the  financial  statements  to  obtain  an 
understanding  of  the  company's 
financial  condition  and  residts  of     ' 
operation.  The  proposed  MD&A 
schedule  should  satisfy  three  related 
objectives: 

1.  Provide  a  narrative  explanation  of 
the  jurisdictional  entity's  financial 
statements  that  enable  the  Commission 
and  other  users  to  view  the  company 
from  management's  perspective; 

2.  Provide  overall  financial  disclosure 
and  provide  the  context  within  which 
financial  statements'of  the  jurisdictional 
entity  should  be  analyzed;  and 

I  3.  Provide  information  about  the 
quality  of,  and  potential  variability  of,  a 
jurisdictional  entity's  earnings  and  cash 
flow,  so  the  Commission,  as  well  as 
other  users,  can  ascertain  the  likelihood 
that  past  performance  is  an  indicator  of 
futxire  performance . 

1 40.  "The  MD&A  is  an  important  aspect 
in  obtaining  transparency  in  financial 
reporting  because  it  gives  the  users  of 
financial  information  an  opportunity  to 
monitor  the  company  through  the 
perspective  of  management  on  both  a 
short-term  and  long-term  basis.  The 
Commission  acknowledges  that 
companies  currently  file  an  MD&A.  with 
the  SEC  on  a  basis  of  consolidated 
operations.  However,  the  Conunission  is 
proposing  to  require  an  MD&A  schedule 
on  an  individual  jurisdictional  entity 
basis  for  both  the  quarterly  and  annual 
reports  as  further  discussed  below. 

41.  The  MD&A  schedule  will  contain 
a  description  of  events  where  there  is  a 
knovra  trend  or  uncertainty  that  is 
reasonably  likely  to  have  a  material 
effect  on  a  jurisdictional  company's 
operations.  Management  will  identify 
and  evaluate  ciurent  trends  to 
determine  the  potential  impact  on  the 
company's  operating  results  and 


financial  position.  The  Commission  will 
benefit  from  the  most  relevant,  useful 
and  understandable  information 
regarding  jurisdictional  companies. 

42.  The  MD&A  schedule  will  include 
disclosures  as  they  apply  to  the 
reporting  entity  regarding  the  probable 
future  impacts  of  regulatory  accoimting 
policies;  revenue  recognition;  asset 
impairment,  including  goodwill  and 
other  intangible  assets;  environmental 
contingencies;  Utigation  contingencies; 
defined  benefit  pension  plans  and  other 
post-retirement  benefit  plans;  cost 
capitalization  policies;  depreciation 
expense;  decommissioning;  asset 
retirement  obligations;  self  insurance; 
unique  ownership  arrangements; 
guarantees  and  other  assiuances;  leasing 
arrangements;  related  party  transactions; 
and  energy  trading  and  other  risk 
management. 

43.  This  list  is  not  intended  to  be  an 
all  inclusive  or  exhaustive  inventory  of 
significant  events.  Other  events  that 
could  potentially  positively  or 
negatively  impact  its  company, 
management  must  be  reported  under  the 
heading  of  other  significant  events. 

3.  Electric  Transmission  Peak  Loads 

44.  The  Commission  is  also  proposing 
to  obtain  in  the  quarterly  and  annual 
reports  electric  peak  load  information  of 
the  transmission  system  including  the 
respondent's  own  use  of  its 
transmission  system.  This  information 
will  aid  the  Commission  in  evaluating 
the  adequacy  of  existing  traditional  cost- 
based  rates. 

4.  Corporate  Officers  Certification 

45.  Li  reaction  to  the  Sarbanes-Oxley 
Act  of  2002,  the  Commission  is 
updating  its  corporate  officer 
certification  requirements. 's  The 
Corporate  Officer's  Certification 
Statement  is  a  current  requirement  of 
the  FERC  Annual  Reports.  The 
Commission  is  including  the  Corporate 
Officer's  Certification  Statement  as  a 
requirement  for  the  quarterly  reports. 

46.  The  updated  certification  will 
require  that  principal  executive  officer 
or  officers  and  the  principal  financial 
officer  or  officers,  and  persons 
performing  similar  functions,  to  certify 
that  each  officer  has  reviewed  the 


>«  Sarbanes-Oxley  Act  of  2002,  Pub.  L.  No.  107- 
204,  section  302, 116  Stat.  777  (2002).  [codified  at 
15  U.S.C.  7241  (2000)). 


quarterly  report  form  and  the  quarterly 
report  does  not  contain  any  imtrue 
statement  of  material  fact,  is  not 
misleading,  and  fairly  represents  the 
financial  condition  of  the  company.  In 
addition,  each  officer  will  certify  that 
they  are  responsible  for  establishing  and 
maintaining  disclosure  controls  and 
procedures,  and  have  designed 
disclosure  controls  and  procedures  to 
ensure  that  material  information  is 
m^de  known  to  them.  The  officers  will 
certify  that  they  have  evaluated  the 
effectiveness  of  the  controls  and 
procedures  within  90  days  prior  to  the 
filing  date.  Each  officer  will  also  certify 
that  all  significant  deficiencies  in  the 
design  or  operation  of  internal  controls, 
any  changes  to  internal  controls,  and 
any  fraud  were  disclosed  to  the 
company's  auditors  and  the  audit 
commitfee.  The  proposed  officer 
certification  for  public  utilities  and 
hcensees,  natural  gas  companies  and  oil 
pipeline  companies  reads  as  follows: 

47.  The  imdersigned  officers) 
certifies  that: 

(1)1  have  reviewed  this  FERC 
Quarterly  Financial  Report. 

(2)  Based  on  my  knowledge  this 
report  does  not  contain  any  untrue 
statement  of  material  fact  or  omit  to 
state  a  material  fact  necessary  to  make 
the  statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  quarterly  report. 

(3)  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  quarterly 
report,  fairly  represent  in  all  material 
respects  the  financial  condition,  results 
of  operations  and  cash  flows  of  the 
respondent  as  of,  and  for  the  periods 
presented  in  this  quarterly  report. 

(4)  I  am  responsible  for  establishing 
and  maintaining  internal  controls,  and 
have  designed  such  internal  controls  to 
ensure  that  material  information  relating 
to  the  respondent  and  its  subsidiaries  is 
made  knovoi  to  such  officers  by  others 
within  those  entities,  particular  diuing 
the  period  in  which  the  periodic  reports 
are  being  presented.  I  have  evaluated . 
the  effectiveness  of  the  respondent's 
internal  controls  as  of  a  date  within  90 
days  prior  to  the  report,  and  have 
presented  in  the  report  thefr 
conclusions  about  the  effectiveness  of 
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their  internal  controls  based  on  their 
evaluation  as  of  that  date. 

(5)  rhave  disclosed  to  the 
respondent's  auditors  and  the  audit 
committee  of  the  board  of  directors  and 
the  audit  committee  of  the  board  of 
directors  (or  persons  fulfilling  the 
equivalent  function)  that  all  significant 
deficiencies  in  the  design  or  operation 
of  internal  controls  which  could 
adversely  affect  the  respondent's  ability 
to  record,  process,  summarize  and 
report  financial  data  and  have  identified 
for  the  respondent's  auditors  any 
material  weaknesses  in  internal 
controls;  and  any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  respondent's  internal 
controls. 

(6)  I  have  indicated  in  this  quarterly 
report  whether  or  not  there  were 
significant  changes  in  internal  controls 
or  in  other  factors  that  could 
significantly  affect  internal  controls 
subsequent  to  the  date  of  our  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

5.  CPA  Review  Letter 

48.  At  this  time  the  Commission  is  not 
requiring  that  companies  have  the 
proposed  quarterly  report  reviewed  by  a 
CPA.  However,  if  a  company  chooses  to 
have  the  quarterly  report  reviewed  by  a 
CPA,  the  company  must  submit  the  CPA 
review  letter  along  with  the  quarterly 
report  to  the  Commission. 

49.  Presently  there  are  significant 

^  differences  between  a  CPA  "review" 
report  for  interim  financial  statements 
and  a  CPA  "audit"  report  for  annual 
financial  statements.  A  CPA  review  is 
substantially  less  in  scope  than  an  audit, 
and  the  CPA  does  not  express  an 
opinion  as  to  whether  the  quarterly 
financial  statements  present  fairly  the 
financial  position  of  the  company,  or 
were  prepared  in  accordance  wiUi 
generally  accepted  accounting 
principles  (GAAP).  In  contrast,  an  audit 
includes  selective  examination  of  the 
evidence  supporting  the  amounts  and 
disclosures  in  the  financial  statements, 
and  includes  assessing  the  accounting 
principles  used  and  significant 
estimates  made  by  management,  as  well 
as  evaluating  the  overall  financial 
statement  presentation. 

50.  While  it  is  impractical  to  obtain  an 
audit  for  interim  financial  statements, 
companies  may  choose  to  have  a  review 
performed.  The  Commission  is  of  the 
view  that  the  CPA  review  will  aid  in  the 
reliability  of  the  financial  and  other 
information  contained  in  the  quarterly 
report.  However,  since  the  CPA  is  not 


expressing  an  opinion  on  the  financial 
statements  presented  in  the  quarterly 
report,  the  Commission  at  this  time  is 
not  proposing  to  require  companies  to 
have  a  CPA  perform  a  review  of  the 
financial  statements  contained  in  the 
quarterly  reports.  However,  if  the 
Quarterly  Report  Forms  3-Q  and  6-Q 
cu-e  reviewed  by  a  CPA,  the  company 
must  submit  an  original  CPA  review 
letter  to  the  Commission  in  accordance 
with  the  instructions  contained  in  the 
quarterly  report  forms. 

6.  Who  Must  File  and  When 

51.  The  Commission  proposes  that 
jiuisdictional  entities  that  file  FERC 
Annual  Report  Forms  1,  1-F,  2,  2-A,  or 
6  will  now  be  required  to  submit  the 
FERC  Quarteriy  Forms  3-Q  or  6-Q.  The 
Commission  proposes  the  quarterly 
reports  be  filed  using  a  phase-in 
approach.  1" 

52.  Quarterly  reports  will  be  filed  45 
days  after  the  end  of  the  quarter  for 
quarters  ending  before  December  15, 
2004.  Quarterly  reports  will  be  filed  40 
days  after  the  end  of  the  quarter  for 
quarters  ending  after  December  15,  2004 
and  before  December  15,  2005. 
Quarterly  reports  will  be  filed  35  days 
after  the  end  of  the  quarter  for  quarters 
ending  after  December  15,  2005,  as 
shown  in  the  table  below: 


Quarterty  period 
qovered 


1  Covered  1/1/2004 
through  3/31/2004 

2  4/1/2004  through 
6/30/2004 

3  7/1/2004  through 
9/30/2004 

4  1/1/2005  through 
3/31/2005 

5  4/1/2005  through 
6/30/2005 

6  7/1/2005  through 
9/30/2005 

7  Subsequent  Quar- 
ters 


FERC  quarterly  re- 
port filing  due  on  or 
before 


May  15,  2004 

August  14,  2004 

November  14,  2004 

May  10,  2005 

August  9,  2005 

INiovemt)er  9,  2005 

35  days  after  the  end 
of  the  quarter 


7.  Update  Delegations 

53.  Finally,  the  Commission  proposes 
to  update  the  delegations  of  audiority 
for  the  Chief  Accountant.  Under  the 
proposed  new  delegations,  the  Chief 
Accountant  will  accept  delegated 
authority  for  accepting  the  filing  of  the 


"Sarbanes-Oxley  Act  of  2002.  Pub.  L.  ^to.  107- 
204.  §409. 116  Stat.  791  (2002)  requires  that 
companies  disclose  material  changes  in  financial 
condition  and  operations  on  a  rapid  and  current 
basis.  In  response,  the  SEC  has  established  a  phase- 
in  approach  for  accelerating  the  filing  of  SEC  forms. 
The  Commission  proposes  an  identical  phase-in 
approach  for  the  filing  of  FERC  Quarterly  Forms 
and  accelerating  the  filing  of  the  FERC  Annual 
Report  Forms. 


quarterly  report  forms  when  the  filing  is 
in  compliance  with  the  Commission 
orders  or  decisions,  or  issue  a  deficiency 
letter  when  the  filing  fails  to  comply 
with  applicable  statutory  requirements. 
Additionally,  the  proposed  delegation 
will  allow  the  Chief  Accoimtant  to  deny 
or  grant  requests  for  waiver  of  the 
accounting  or  reporting  requirements. 

C.  Proposed  Changes  to  the  FERC 
Annual  Report  Fonns 

54.  In  addition  to  adding  quarterly 
reporting  requirements,  the  Commission 
proposes  to  update  its  annual  reporting 
and  disclosiu-e  requirements  by  making 
conforming  changes  to  certain  schedules 
in  the  FERC  Annual  Reports  so  that  the 
information  is  better  aligned  with  the 
information  collected  in  the  quarterly 
reports. 

55.  The  Commission  also  proposes  to 
add  a  new  schedule  to  the  FERC  Form 
1  and  1-F  to  collect  financial 
information  on  the  amount  of  ancillary 
services  purchased  and  sold  during  the 
year,  update  the  corporate  officer's 
certification,  accelerate  the  submission 
dates  of  the  FERC  Annual  Reports, 
allow  the  CPA  certification  to  be  filed 
electronically,  update  the  statistical 
classifications  used  by  public  utilities 
and  licensees  to  report  transmission 
transactions,  and  other  minor  reporting 
changes. 

1.  Fourth  Quarter  Financial  Information 

56.  The  Commission  is  proposing  to 
make  certain  revisions  to  the  FERC 
Annual  Reports  to  report  foiirth  quarter 
financial  data.  The  Commission 
proposes  to  break  out  fourth  quarter 
data  in  the  income  statements  contained 
in  the  FERC  Annual  Report  Forms  1,  1- 
F,  2,  2-A,  and  6.  This  data  will  include 
the  addition  of  two  columns  to  the 
Statement  of  Income  for  the  Year.  One 
column  will  include  fourth  quarter  data 
for  the  current  year,  and  the  second 
column  will  include  fourth  quarter  data 
ftx)m  the  prior  year.  This  information 
will  be  useful  to  the  Commission  for 
comparative  purposes. 

57.  Currendy,  the  Statement  of  Cash 
Flows  is  presented  on  a  comparative 
basis  only  in  the  FERC  Annual  Report 
Forms  2,  2-A  and  6.  The  Commission  is 
proposing  to  revise  the  FERC  Annual 
Report  Forms  1  and  1-F  to  include  a 
comparative  Statement  of  Cash  Flows  to 
report  ciuxent  year  and  prior  year 
activity. 

58.  In  addition,  the  Commission  is 
proposing  to  report  derivative  assets  and 
liabilities  as  cturent  or  long-term  asset 
and  liabilities  on  the  Comparative    v 
Balance  Sheet. 


it 
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2.  New  Ancillary  Service  Schedule 

59.  The  Commission  proposes  to  add 
a  new  schedule  to  the  FERC  Annual 
Report  Forms  1  and  1-F  to  collect 
information  on  the  amount  of  ancillary 
services  purchased  and  sold  during  the 
year.  Under  Order  No.  888,  ancillary 
services  are  now  offered  as  part  of  open 
access  transmission  tariffs.  These 
services  and  related  amounts  have  been 
reported  in  an  inconsistent  maimer  in 
the  annual  reports.  Therefore  the 
proposed  change  would  add  a  new 
schedule  to  report  the  services  by  the 
six  types  of  ancillary  services  described 
in  Order  No.  888.20  Appendix  B 
contains  a  sample  of  the  proposed  new 
schedule  to  collect  financial  data  related 
to  ancillary  services  and  the  related 
instructions. 


Update  Corporate  Officer  Certification 

60.  In  response  to  the  Sarbanes-Oxley 
Act  of  2002,  the  Commission  is 
updating  its  corporate  officer 
certification  requirements.^^  The 
Corporate  Officer  Certification 
Statement  is  not  a  new  requirement.  The 
Commission  is  simply  updating  the 
current  statement  to  reflect  the  current 
economic  environment.  The  corporate 
officer  certification  will  contain  the 
same  representations  as  the  one 
previously  discussed  for  the  proposed 
quarterly  reports. 

4.  Acceleration  of  Aimual  Report  Form 
Submission 

61.  The  Commission  proposes  to 
accelerate  the  filing  date  for  FERC 
Annual  Report  Forms  1, 1-F.  2,  2-A, 
and  6.22  Using  a  phase-in  approach,  the 
Conunission  proposes  that  all  FERC 
Annual  Report  Forms  be  filed  within  75 
days  for  the  year  ending  on  December 
31,  2003.  Additionally,  the  Commission 
proposes  that  all  FERC  Annual  Report 
Forms  be  filed  within  60  days  for  the 
year  ending  December  31,  2004,  and 
each  subsequent  year  as  shown  in  the 
table  below: 


Calendar  year  ending 


1  'Oecemt>er31, 
2003 

2  OecemtjerSI, 
2004 

3  Each  Year  There- 
after 


FERC  annual  report 
filing  due  on  or  before 


March  17,  2004 
March  1,2005 
Marchi 


^See  FERC  Stats.  &  Regs.,  Regulations  Preambles 
January  1991-1996, 1  31.036  (1996).  See  also 
ProCorma  OATT  in  Order  No.  888.  Schedules  1-8 
and  Attachment  F. 

"iSupra  note  6. 

•*  Supra  note  6. 


5.  Changes  to  the  CPA  Certification 
Requirements 

62.  The  Commission  proposes  to 
accelerate  filing  dates  of  the  current 
annual  CPA  Certification  Statement  and 
permit  it  to  be  filed  electronically. 
Under  the  existing  Commission 
requirements,  jurisdictional  public 
utilities,  licensees  and  natural  gas 
companies  may  file  their  CPA 
certification  letter  30  days  after 
submission  of  the  FERC  Annual  Report. 
As  part  of  the  acceleration  of  the  FERC 
Annual  Report  Forms  the  Commission 
is  also  proposing  to  accelerate  the  filing 
date  of  the  annual  CPA  Certification 
Statement.  The  Commission  proposes 
that  the  CPA  certification  be  filed 
electronically  on  the  same  date  as  the 
FERC  Annual  Report.  The  CPA 
Certification  Statement  provides  the 
users  of  the  annual  financial  statements 
with  additional  support  increasing  the 
reliabiUty  of  the  financial  and  other 
information  contained  in  the  form. 
Electronic  filing  of  the  CPA  certification 
will  reduce  the  cost  of  submitting  and 
maintaining  the  paper  document,  and 
improve  the  accessibility  of  the 
document.  Finally,  for  those  companies 
that  continue  to  file  a  paper  CPA 
Certification  Statement,  the  Commission 
proposes  to  accelerate  the  filing  date  of 
the  paper  CPA  Certification  Statement 
fit)m  30  days  to  7  days  after  the  FERC 
Annual  Reports  are  filed. 

6.  Miscellaneous 

63.  Finally,  as  part  of  the  revisions  to 
the  FERC  Annual  Report  Forms  1  and 
1-F,  the  Commission  proposes  to 
update  the  statistical  classifications 
billings  resulting  from  the  use  of  the 
transmission  system  by  others,  and  the 
use  of  the  system  for  others  to  reflect 
open  access  established  by  Order  No. 
888.  The  revised  statistical 
classifications  are  as  follows: 

FNS-for  Finn  Network  Transmission 
Sendee  for  Self .  "Firm"  means  service 
that  cannot  be  interrupted  for  economic 
reasons  and  is  intended  to  remain 
reliable  even  under  adverse  conditions. 
"Network  Transmission  Service"  is 
transmission  service  as  described  in 
Order  No.  888  and  the  Open  Access. 
Transmission  Tariff."Self  *  means  the 
respondent.  FNO-Firm  Network  Service 
for  Others.  "Firm"  means  that  service 
cannot  be  interrupted  for  economic 
reasons  and  is  intended  to  remain 
reliable  even  under  adverse  conditions. 
"Network  Service"  is  Network 
Transmission  Service  as  described  in 
Order  No.  888  and  the  Open  Access 
Transmission  Tariff. 

LFP-for  Long-Term  Firm  Point-to- 
Point  Transmission  Reservations. 


"Long-term"  means  1  year  or  longer.  • 
"Firm"  means  that  service  cannot  be 
interrupted  for  economic  reasons  and  is 
intended  to  remain  reliable  even  imder 
adverse  conditions,  and  "Point-to-point 
Transmission  Reservations"  are 
described  in  Order  No.  888  and  the 
Open  Access  Transmission  Tariff.  For 
all  transactions  identified  as  LFP, 
provide  in  a  footnote  the  termination 
date  of  the  contract  defined  as  the 
earliest  date  either  buyer  or  seller  can 
unilaterally  cancel  the  contract. 

OLF-for  Other  Long-Term  Firm 
Transmission  Service.  "Long-term" 
means  1  year  or  longer.  This  is  service 
provided  imder  contracts  which  do  not 
confomi  to  the  terms  of  the  Open  Access 
Transmission  Tariff.  "Firm"  means  that 
service  cannot  be  interrupted  for 
economic  reasons  and  is  intended  to 
remain  reliable  even  under  adverse 
conditions.  For  all  transactions 
identified  as  OLF.  provide  in  a  footnote 
the  termination  date  of  the  contract 
defined  as  the  earliest  date  either  buyer 
or  seller  can  unilaterally  get  out  of  the 
contracts. 

SFP-for  Short-Term  Firm  Point-to- 
Point  Transmission  Reservations.  This 
proposed  classification  is  used  for  all 
firm  point-to-point  transmission 
reservations,  where  the  duration  of  each 
period  of  reservation  is  less  than  1  year. 

NF-for  Non-Finn  Transmission 
Service,  where  "Non-firm"  means 
service  that  cannot  be  interrupted  for 
economic  reasons  or  reliability  reasons. 

OS-for  Other  Transmission  Service, 
where  "Firm"  means  service  that  cannot 
be  interrupted  for  economic  reasons  and 
is  intended  to  remain  reliaible  even 
under  adverse  conditions. 

AD-for  Out-of-Period  Adjustments. 
Use  this  code  for  any  accounting 
adjustments  or  "true-ups"  for  service 
provided  in  prior  reporting  periods. 
Provide  an  explanation  in  a  footnote  for 
each  adjustment. 

rv.  Regulatory  Flexibility  Act  Statement 

64.  The  Regulatory  Flexibility  Act 
(RFA)  requires  agencies  to  prepare 
certain  statements,  descriptions,  and 
analyses  of  proposed  rules  that  will 
have  a  significant  economic  impact  on 

a  substantial  number  of  small  entities.  23 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect. 

65.  The  Commission  concludes  that 
this  rule  woiJd  not  have  such  an  impact 
on  small  entities.  Most  filing  companies 
regulated  by  the  Commission  do  not  fall 
within  the  RFA's  definition  of  a  small 


"5  U.S.C  601-612. 
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entity.^*  As  previously  mentioned,  the 
Conunission  concludes  that  this 
reporting  would  not  be  a  significant 
burden  to  industry  since  the 
information  is  already  being  captured  by 
their  accounting  systems  and  generally 
being  reported  to  shareholders  and 
others  at  a  company,  or  at  a 
consolidated  business  level.  However,  if 
the  reporting  requirements  represent  an 
imdue  biu-den  on  small  businesses,  the 
entity  affected  may  seek  a  waiver  of  the 
disclosure  requirements  from  the 
Commission. 

V.  Environmental  Analysis 

66.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 


significant  adverse  effect  on  the  human 
environment.25  No  environmental 
consideration  is  raised  by  the 
promulgation  of  a  rule  that  is  procedural 
or  does  not  substantially  change  the 
effect  of  legislation  or  regulations  being 
amended.2«  The  proposed  rule  updates 
the  Parts  141,  260,  357  and  375  of  the 
Commission's  regulations,  and  does  not 
substantially  chemge  the  effect  of  the 
underlying  legislation  or  the  regulations 
being  revised  or  eliminated. 
Accordingly,  no  environmental 
consideration  is  necessary. 

VI.  Information  Collection  Statement 

67.  The  following  collections  of 
information  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 


review  under  §  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d).  Comments  are  solicited 
on  the  Commission's  need  for  this 
information,  whether  the  information 
will  have  practical  utility,  the  accuracy 
of  provided  burden  estimates,  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
any  suggested  methods  for  minimizing 
respondent's  burden,  including  the  use 
of  automated  information  techniques. 

Estimated  Annua]  Burden 

68.  The  Conunission  estimates  that  on 
average  it  will  take  respondents  24 
hours  to  comply  with  the  proposed 
requirements.  This  will  result  in  total 
hours  for  the  following  collections  of 
information: 


Data  collection  form  (a) 


1  FERC  Form  3-Q  . 

2  FERC  Form  6-Q  . 

3  FERC  Form  1   

4  FERC  Form  17-F 

5  FERCFomfi2  

6  FERC  Form  2-A  . 

7  FERC  Form  6  

8  Totals  


Numtjer  of 

respondents 

(b) 


331 

159 

216 

26 

57 

53 

159 


Numt)er  of 
hours  (c) 


24 
24 

1 
1 

Vfe 
Ms 


Filing  periods 
(d) 


Total  annual 

hours 
(e)=(b)x(c)x(d) 


23,832.0 

11,448.0 

216.0 

26.0 

28.5 

26.5 

79.5 

35,656.5 


Total  Annual  Hours  for  Collection 

(Reporting  +  Recordkeeping,  (if 
appropriate))  =  35,656.5  hoiu-s. 
*  This  estimate  is  based  on  an  average 

of  24  hours  per  respondent  for 

recordkeeping  purposes. 
69.  OMB's  regulations  require  it  to 

approve  certain  information  collection 

requirements  imposed  by  agency  rule. 

The  Commission  is  submitting 

notification  of  this  proposed  rule  to 

OMB.27 

Title: 
FERC  Form  No.  1,  Annual  Report  of 

Major  Electric  Utilities,  Licensees, 

and  Others; 
FERC  Form  No.  1-F,  Annual  Report  for 

Non-Major  Public  Utilities  and 

Licensees: 
FERC  Form  No.  2,  Annual  Report  for 

Major  Natural  Gas  Companies: 
FERC  Form  No.  2-A,  Annual  Report  for 

Non-Major  Natural  Gas  Companies; 
FERC  Form  No.  3-Q,  Quarterly 

Financial  Report  of  Electric  Utilities, 

Licensees,  and  Natural  Gas 

Companies; 
FERC  Form  No.  6,  Annual  Report  for  Oil 

Pipeline  Companies; 


FERC  Form  No.  6-Q,  Quarterly 

Financial  Report  of  Oil  Pipeline 

Companies. 

Action:  Proposed  Collections. 

OMB  Control  No.:  To  be  determined. 

Respondents:  Business  or  other  for 
profit. 

Frequency  of  Responses:  Quarterly. 

Necessity  of  the  Information:  The 
proposed  rule  would  revise  the 
Commission's  reporting  requirements  to 
improve  financial  transparency  for 
jurisdictional  companies.  Transparent 
reporting  of  financial  information  and 
better  financial  disclosures  proposed  in 
this  nde  will  help  the  Conmiission 
identify  emerging  trends  and  issues 
affecting  energy  companies,  and  thus 
provide  more  vigilant  oversight  of  the 
regulated  companies.  The  improved 
transparency  brought  about  by  more 
frequent  financial  reporting  wiU  help 
restore  investor  confidence  in  the 
energy  industry. 

70.  Quarterly  reporting  of  financial 
information  will  provide  the 
Commission  with  an  important  tool  to 
timely  identify  issues  affecting 
jurisdictional  entities  within  the  energy 
industry.  It  will  aid  the  Commission  in 


assessing  the  economic  consequences  of 
transactions  and  events  on  jurisdictional 
entities,  measuring  the  effects  of 
regulatory  initiatives,  evaluating  the 
adequacy  of  existing  traditional  cost- 
based  rates,  and  aid  in  the  development 
of  needed  changes  to  existing  regulatory 
initiatives. 

71.  Although  the  Commission 
currently  requires  jiuisdictional  entities 
to  file  financial  information  on  an 
annual  basis,  a  general  weakness  in  this 
reporting  program  has  been  the 
frequency  with  which  these  reports  are 
required.  In  a  rapidly  changing  business 
environment,  annual  reporting  is  simply 
insufficient.  For  financial  information  to 
be  useful  to  the  Commission  it  must  be 
collected  on  a  more  timely  basis. 

72.  Internal  Review:  The  Commission 
has  reviewed  the  requirements 
pertaining  to  the  Uniform  Systems  of 
Accounts  and  to  the  financial  reports  it 
prescribes  and  determined  the  proposed 
revisions  are  necessary  to  obtain  more 
timely,  relevant,  reliable  and 
understandable  financial  information 
from  major  participants  in  the  energy 
market.  More  frequent  reporting  of 
financial  information  will  provide  the 


"  5  U.S.C.  601(3),  citing  to  section  3  of  the  Small 
Business  Act.  15  U.S.C.  632.  Section  3  of  the  Small 
Business  Act  defines  a  "small-business  concern"  as 
a  business  which  is  independently  owned  and 


operated  and  which  is  not  dominant  in  its  field  of 
operation. 

25  Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 


(Dec.  17, 1987).  FERC  Stats.  & 
1986-19901   30,783(1987). 

"18CFR380.4(a)(2)(li}. 

"5  CFR  1320.11. 


Regs.  Preambles 


f  f 


Cjommission  and  the  investing  public 
with  an  important  tool  to  help  identiiy 
emerging  trends,  business  conditions, 
and  issues  affecting  jiuisdictional 
entities  within  the  energy  industry.  The 
Commission  has  assured  itself,  by 
means  of  internal  review,  that  there  is 
specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

73.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (Attention: 
Michael  Miller,  OfBce  of  the  Executive 
Director,  Phone:  (202)  502-8415,  fax: 
(202)  208-2425,  e-mail: 
michael.miller@ferc.gov) 

74.  For  submitting  comments 
concerning  the  collections  of 
information  and  the  associated  burden 
estimate(s),  please  send  your  comments 
to  the  contact  listed  above  and  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  725  17th  Street,  NW., 
Washington,  DC  20503  (Attention:  Desk 
Officer  for  the  Federal  Energy 
Regulatory  Commission,  phone  (202) 
395-7318,  fax:  (202)  395-7285). 

Vn.  Comment  Procedures 

f75.  The  Commission  invites  all 
interested  persons  to  submit  comments 
on  the  matters  and  issues  proposed  in  • 
this  notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 
Comments  are  due  August  6,  2003. 
Comments  must  refer  to  Docket  No. 
RM03-8-000.  and  must  include  the 
commenter's  name,  the  organization 
they  represent,  if  applicable,  and  their 
address  in  the  comments.  Comments 
may  be  filed  either  in  electronic  or 
paper  format. 

76.  Comments  may  be  filed 
electronically  via  the  eFiling  link  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  The  Commission  accepts 
most  standard  word  processing  formats 
and  commenters  may  attach  additional 
files  with  supporting  information  in 
certain  other  file  formats.  Commenters 
filing  electronically  do  not  need  to  make 
a  paper  filing.  Commenters  that  are  not 
able  to  file  comments  electronically 
must  send  an  original  and  14  copies  of 
their  comments  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  888  First  Street  NE., 
Washington,  DC  20426. 

77.  All  comments  will  be  placed  in 
the  Commission's  public  files  and  may 
be  viewed,  printed,  or  downloaded 
remotely  as  described  in  the  Document 
Availability  section  below.  Commenters 
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on  this  proposal  are  not  required  to 
serve  copies  of  their  comments  on  other 
commenters. 

Vm.  Document  Availability 

78.  In  addition  to  publishing  the  full 
text  of  this  dociunent  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5  p.m.  Eastern  time) 
at  888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426. 

79.  From  FERC's  Home  page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regulatory  Records 
Information  System  (FERRIS).  The  full 
text  of  this  document  is  available  on 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  and/or 
downloading.  To  access  this  document 
in  FERRIS,  type  the  docket  number 
excluding  the  last  three  digits  of  this 
document  in  the  docket  nxunber  field. 

80.  User  assistance  is  available  for 
FERRIS  and  the  FERC's  Web  site  during 
normal  business  hours  by  contacting 
FERC  Online  Support  by  e-mail  at 
FERCOnlineSupport@ferc.gov  or  by 
telephone  at  866-208-3676  (toll  fi^e),  or 
for  TTY,  contact  (202)  502-8659. 

List  of  Subjects 

18  CFR  Part  141 

Electric  power.  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  260 

Natural  gas,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  357 

Pipelines,  Reporting  and 
recordkeeping  requirements,  Uniform 
System  of  Accounts. 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies). 

By  direction  of  the  Commission. 
Magalie  R.  Saias, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts 
141.  260,  357  and  375,  Chapter  I,  Title 
18,  Code  of  Federal  Regulations,  as 
follows: 

PART  141— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  79;  16  U.S.C.  791a- 
828c.  2601-2645;  31  U.S.C.  9701;  42  U  S  C. 
7101-7352. 

2.  hi  §  141.1,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

§141.1    FERC  Form  No.  1,  Annual  report  of 
Major  electric  utilities,  licensees,  and 
others. 

***** 

(b)  Filing  requirements.  *  *  * 

(2)  When  to  file  and  what  to  file:  This 
report  shall  be  filed  as  follows: 

(i)  The  annual  report  for  the  year 
ending  December  31,  2003.  will  be  filed 
on  March  17,  2004. 

(ii)  The  annual  report  for  the  year 
ending  December  31,  2004,  will  be  filed 
on  March  1,  2005. 

(iii)  The  annual  report  for  each  year 
thereafter  will  be  filed  on  March  1  of  the 
subsequent  year. 

(iv)  This  report  must  be  filed  with  the 
Federal  Energy  Regulatory  Commission 
as  prescribed  in  §  385.2011  of  this 
chapter  and  as  indicated  in  the  General 
Instructions  set  out  in  this  form,  and 
must  be  properly  completed  and 
verified.  Filing  on  electronic  media 
piu-suant  to  §  385.2011  of  this  chapter  is 
required. 

3.  hi  §  141.2,  paragraph  {b)(2)  is 
revised  as  follows: 

§141.2    FERC  Form  No.  1-F,  Annual  report 
for  Nonmajor  public  utilities  and  licensees. 

*         *         *         »         » 

(b)  Filing  requirements.  *  *  * 

(2)  When  to  file:  This  report  shall  be 
filed  as  follows: 

(i)  The  annual  report  for  the  year 
ending  December  31,  2003,  will  be  filed 
on  March  17,2004. 

(ii)  The  annual  report  for  the  year 
ending  December  31,  2004,  will  be  filed 
on  March  1,  2005. 

(iii)  The  annual  report  for  each  year 
thereafter  will  be  filed  on  March  1  of  the 
subsequent  year. 

4.  Section  141.400  is  added  to  read  as 
follows: 

§141.400    FERC  Form  No.  3-0,  Quarterty 
financial  report  of  electric  utilities, 
licensees,  and  natural  gas  companies. 

(a)  Prescription.  The  Form  of 
Quarterly  Report  of  electric  utilities, 
hcensees,  and  natural  gas  companies, 
designated  herein  as  FERC  Form  No.  3- 
Q,  is  prescribed  for  the  reporting  quarter 
ending  March  31,  2004,  and  each 
quarter  thereafter. 

(b)  Filing  requirements.  (1)  Who  must 
file — (i)  Genera/yy  Each  electric  utility 
(as  defined  in  Part  101  of  Subchapter  C 
of  this  chapter)  and  other  entity,  i.e., 
each  corporation,  person,  or  licensee  as 
defined  in  section  3  of  the  Federal 
Power  Act  (16  U.S.C.  792  et  seq.], 
including  any  agency  or  instrumentality 
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engaged  in  generation,  transmission, 
distribution,  or  sale  of  electric  energy, 
however  produced,  throughout  the 
United  States  and  its  possessions, 
having  sales  or  transmission  service, 
whether  or  not  the  jurisdiction  of  the 
Commission  is  otherwise  involved,  shall 
prepare  and  file  with  the  Commission 
FERC  Form  3-Q  pursuant  to  the  General 
Instructions  set  out  in  that  form. 

(ii)  Exceptions.  This  report  form  is  not 
prescribed  for  any  agency,  authority  or 
instrumentality  of  the  United  States,  nor 
is  it  prescribed  for  municipalities  as 
defined  in  section  3  of  the  Federal 
Power  Act;  [i.e.,  a  city,  county,  irrigation 
district,  or  other  political  subdivision  or 
agency  of  a  State  competent  imder  the 
laws  thereof  to  carry  on  the  business  of 
developing,  transmitting,  utilizing,  or 
distributing  power). 

(2)  Mien  to  file  and  what  to  file.  This 
quarterly  report  form  must  be  filed  as 
follows: 

(i)  The  quarterly  report  for  the  period 
January  1  through  March  31.  2004,  must 
be  filed  on  or  before  May  15,  2004. 

(ii)  The  quarterly  report  for  the  period 
April  1  through  June  30,  2004.  must  be 
filed  on  or  before  August  14,  2004. 

{iiiJThe  quarterly  report  for"  the 
period  July  1  through  September  30, 

2004,  must  be  filed  on  or  before 
November  14,  2004. 

(iv)  The  quarterly  report  for  the  period 
January  1  through  March  31,  2005,  must 
be  filed  on  or  before  May  10,  2005. 

(v)  The  quarterly  report  for  the  period 
April  1,  2005  through  June  30,  2005, 
must  be  filed  on  or  before  August  9, 
2005. 

(vi)  The  quarterly  report  for  the  period 
July  1,  2005  through  September  30, 

2005,  must  be  filed  on  or  before 
November  9,  2005. 

(vii)  The  quarterly  report  for  the 
period  January  1  through  March  31, 

2006,  must  be  filled  on  or  before  May 
5,  2006. 

(viii)  Subsequent  quarterly  reports 
must  be  filed  within  35  days  fi'om  the 
end  of  the  reporting  quarter. 

(ix)  This  report  must  be  filed  as 
prescribed  in  §  385.2011  of  this  chapter 
and  as  indicated  in  the  gener^ 
instructions  set  out  in  the  quarterly 
report  form,  and  must  be  properly 
completed  and  verified.  Filing  on 
electronic  media  pursuant  to  §  385.2011 
of  this  chapter  will  be  required 
commencing  with  the  reporting  quarter 
ending  March  31,  2004.  due  on  or  before 
May  15.  2004. 

PART  260-STATEMENTS  AND 
REPORTS  (SCHEDULES) 

5.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 


Authority:  15  U.S.C.  717-717w.  3301- 
3432;  42  U.S.C.  7101-7352. 

6.  In  §  260.1.  paragraph  (b)  is  revised 
as  follows: 

§  260.1     FERC  Form  No.  2,  Annual  report 
for  Maior  natural  gas  companies. 

***** 

(b)  Filing  requirements.  Each  natural 
gas  company,  as  defined  by  the  Natural 
Gas  Act  (15  U.S.C.  717,  et  seq.)  which 
is  a  major  company  (a  natural  gas 
company  whose  combined  gas 
transported  or  stored  for  a  fee  exceed  50 
million  Dth  in  each  of  the  three 
previous  calender  years)  must  prepare 
and  file  with  the  Commission,  as 
follows: 

(1)  The  aimual  report  for  the  year 
ending  December  31,  2003  will  be  filed 
on  March  17,  2004. 

(2)  The  aimual  report  for  the  year 
ending  December  31,  2004  will  be  filed 
on  March  1,  2005. 

(3)  The  annual  report  for  each  year 
thereafter  will  be  filed  on  March  1  of  the 
subsequent  year. 

(4)  Newly  established  entities  must 
use  projected  data  to  determine  whether 
FERC  Form  No.  2  must  be  filed. 

(5)  The  form  must  be  filed  in 
electronic  format  only,  as  indicated  in 
the  general  instructions  set  out  in  that 
form.  The  format  for  the  electronic  filing 
can  be  obtained  at  the  Federal  Energy 
Regulatory  Commission,  Division  of 
Information  Services,  Public  Reference 
and  Files  Maintenance  Branch, 
Washington,  DC  20426.  One  copy  of  the 
report  must  be  retained  by  the 
respondent  in  its  files. 

7.  In  §  260.2,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  260.2    FERC  Form  No.  2-A,  Annual 
reports  for  Nonmajor  natural  gas 
companies. 

***** 

(b)  Filing  requirements:  Each  natural 
gas  company,  as  defined  by  the  Natural 
Gas  Act.  not  meeting  the  filing  threshold 
for  FERC  Form  No.  2,  but  having  total 
gas  sales  or  volume  transactions 
exceeding  200,000  Dth  in  each  of  the 
three  previous  calendar  years,  must 
prepare  and  file  with  the  Commission  as 
follows: 

(1)  The  annual  report  for  the  year 
ending  December  31.  2003,  will  be  filed 
on  March  17.  2004. 

(2)  The  annual  repqrt  for  the  year 
ending  December  31,  2004,  will  be  filed 
on  March  1,2005. 

(3)  The  annual  report  for  each  year 
thereafter  will  be  filed  on  March  1  of  the 
subsequent  year. 

(4)  Newly  established  entities  must 
use  projected  data  to  determine  whether 
FERC  Form  No.  2~A  must  be  filed. 


(5)  This  report  must  be  filed  as 
prescribed  in  §  385.2011  of  this  chapter 
and  as  indicated  in  the  general 
instructions  set  out  in  the  quarterly 
report* form,  and  must  be  properly 
completed  and  verified.  Filing  on 
electronic  media  pursuant  to  §  385.2011 
of  this  chapter  will  be  required 
commencing  with  the  reporting  quarter 
ending  March  31,  2004,  due  on  or  before 
May  15,  2004.  One  copy  of  the  report 
must  be  retained  by  the  respondent  in 
its  files. 

8.  Section  260.300  is  added  to  read  as 
follows: 

§  260.300    FERC  Form  No.  3-Q,  Quarterly 
financial  report  of  electric  utilities, 
licensees,  and  natural  gas  companies. 

(a)  Prescription.  The  Form  of 
Quarterly  Report  of  electric  utilities, 
licensees,  and  natural  gas  companies, 
designated  herein  as  FERC  Form  No.  3- 
Q,  is  prescribed  for  the  reporting  quarter 
ending  March  31,  2004,  and  each 
quarter  thereafter. 

(b)  Filing  requirements.  (1)  Who  must 
file.  Each  natural  gas  company,  (as 
defined  in  the  Natural  Gas  Act  (15 
U.S.C.  717.  et  seq.)  must  prepare  and 
file  with  the  Commission  a  FERC  Form 
No.  3-Q. 

(2)  When  to  file  and  what  to  file.  This 
quarterly  report  form  must  be  filed  as 
follows: 

(i)  The  quarterly  report  for  the  period 
January  1  through  March  31,  2004.  must 
be  filed  on  or  before  May  15,  2004. 

(ii)  The  quarterly  report  for  the  period 
April  1  through  Jime  30,  2004,  must  be 
filed  on  or  before  August  14.  2004. 

(iii)  The  quarterly  report  for  the 
period  July  1  through  September  30. 

2004.  must  be  filed  on  or  before 
November  14,  2004. 

(iv)  The  quarterly  report  for  the  period 
January  1  through  March  31.  2005.  must 
be  filed  on  or  before  May  10,  2005. 

(v)  The  quarterly  report  for  the  period 
April  1,  2005  through  June  30.  2005, 
must  be  filed  on  or  before  August  9, 
2005. 

(vi)  The  quarterly  report  for  the  period 
July  1,  2005  through  September  30, 

2005.  must  be  filed  on  or  before 
November  9.  2005. 

(vii)  The  quarterly  report  for  the 
period  January  1  through  March  31. 

2006.  must  be  filed  on  or  before  May  5, 
2006. 

(viii)  Subsequent  quarterly  reports 
must  be  filed  within  35  days  ft'om  the 
end  of  the  reporting  quarter. 

(ix)  This  report  must  be  filed  as 
prescribed  in  §  385.2011  of  this  chapter 
and  as  indicated  in  the  general 
instructions  set  out  in  the  quarterly 
report  form,  and  must  be  properly 
completed  and  verified.  Filing  on 
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electronic  media  pursuant  to  §  385.2011 
of  this  chapter  will  be  required 
commencing  with  the  reporting  quarter 
ending  March  31,  2004,  due  on  or  before 
May  15,  2004.  One  copy  of  the  report 
must  be  retained  by  the  respondent  in 
its  files. 

PART  357— ANNUAL  SPECIAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

p.  The  authority  citation  for  part  357 
continues  to  read  as  follows:  . 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C. 
60502;  49  App.  U.S.C.  1-85  (1988). 

tlO.  In  §  357.2,  paragraph  (b)  is  revised 
as  follows: 

S  357.2    FERC  Fonn  No.  6,  Annual  report  of 
oil  pipeline  companies. 


WW 


.  Mien  to  file:  This  report  shall  be 
filed  as  follows: 

(1)  The  annual  report  for  the  year 
ending  December  31,  2003,  will  be  filed 
on  March  17,  2004. 

(2)  The  annual  report  for  the  year 
ending  December  31,  2004,  will  be  filed 
on  March  1,  2005. 

(3)  The  annual  report  for  each  year 
thereafter  will  be  filed  on  March  1  of  the 
subsequent  year. 
***** 

11.  Section  357.4  is  added  to  read  as 
follows: 

§357.4    FERC  Form  No.  6-Q,  Quarterly 
Report  of  Oil  Pipeline  Companies. 
(a)  Prescription.  The  Form  of 
Quarterly  Report  of  oil  pipeline 
companies,  designated  herein  as  FERC 
Form  No.  6-Q,  is  prescribed  for  the 


reporting  quarter  ending  March  31, 
2004,  and  each  quarter  thereafter. 

(b)  Filing  requirements.  (1)  Who  must 
file.  Each  oil  pipeline  company,  subject 
to  the  provisions  of  section  20  of  the 
Interstate  Commerce  Act  must  prepare 
and  file  with  the  Commission  a  FERC 
Form  No.  6-Q. 

(2)  When  to  file  and  what  to  file.  This 
quarterly  report  form  must  be  filed  as 
follows: 

(i)  The  quarterly  report  for  the  period 
January  1  through  March  31,  2004,  must 
be  filed  on  or  before  May  15,  2004. 

(ii)  The  quarterly  report  for  the  period 
April  1  through  June  30,  2004,  must  be 
filed  on  or  before  August  14,  2004. 

(iii)  The  quarterly  report  for  the 
period  July  1  through  September  30, 

2004,  must  be  filed  on  or  before 
November  14,  2004. 

(iv)  The  quarterly  report  for  the  period 
January  1  through  March  31,  2005,  must 
be  filed  on  or  before  May  10,  2005. 

(v)  The  quarterly  report  for  the  period 
April  1,  2005  through  June  30,  2005, 
must  be  filed  on  or  before  August  9, 
2005. 

(vi)  The  quarterly  report  for  the  period 
July  1,  2005  through  September  30, 

2005,  must  be  filed  on  or  before 
November  9,  2005. 

(vii)  The  quarterly  report  for  the 
period  January  1  through  March  31, 

2006,  must  be  filed  on  or  before  May  5, 
2006. 

(viii)  Subsequent  quarterly  reports 
must  be  filed  within  35  days  fi-om  the 
end  of  the  reporting  quarter. 

(ix)  This  report  must  be  filed  as 
prescribed  in  §  385.2011  of  this  chapter 
and  as  indicated  in  the  general 
instructions  set  out  in  the  quarterly 
report  form,  and  must  be  properly 


completed  and  verified.  Filing  on 
electronic  media  pursuant  to  §  385.2011 
of  this  chapter  will  be  required 
commencing  with  the  reporting  quarter 
ending  March  31 ,  2004,  due  on  or  before 
May  15,  2004. 

PART  375— THE  COMMISSION 

12.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717W.  3301-3432;  16  U.S.C.  791-825r,      ' 
2601-2645;  42  U.S.C.  7101-7352. 

13.  In  §  375.303,  paragraphs  (d)  and 
(e)  are  added  to  read  as  follows: 

§375.303    Delegations  to  the  Ctiief 
Accountant 


(d)  Accept  for  filing  Quarterly  Report 
Form  Nos.  3-Q  and  6-Q  if  such  filings 
are  in  compliance  with  Commission 
orders  or  decisions,  and  when 
appropriate,  notify  the  party  of  such 
acceptance.  Issue  and  sign  deficiency 
letters  if  the  filing  fails  to  comply  with 
applicable  statutory  requirements,  and 
with  all  applicable  Commission  rules, 
regulations,  and  orders  for  which  a 
waiver  has  not  been  granted. 

(e)  Deny  or  grant,  in  whole  or  in  part, 
requests  for  waiver  of  the  reporting 
requirements  for  the  forms  under 

§§  141.400,  260.300.  and  357.400  of  this 
chapter  and  the  filing  of  these  forms  on 
electronic  media  under  §  385.2011  of 
this  chapter. 

Note:  The  following  appendices  will  not 
appear  in  the  Code  of  Federal  Regulations. 

BiLLfNG  cooe  em-m-p 
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Docket  No.  RMO3-8-O00 

Appetidix  A:  Form  3-Q  and  6-Q  Samples. 


Form  Approved 
0MB  No. 


THIS  nLING  IS: 

An  Initial  (Origina])  Application  or 

Resubmission  No. 


RESPONDENT  IS: 

(E)  Electric  Utility.  Licensee 

(G)  Naniral  Gas  Company 


(Expires  Montfi/DavnTear^ 


FERCFORMN0.3.Q: 

QUARTERLY  FINANCIAL  REPORT  OF 

ELECTRIC  UTILITIES,  LICENSEES,  AND 

NATURAL  GAS  COMPANIES 


This  report  is  mandatory  under  the  Federal  Power  Act.  Sections  3, 4(a),  304. 309,  and  18  CFR  141.400.  for  public  utilities  and 
licensees,  and  under  the  Namral  Gas  Act,  Sections  10(a),  16.  and  18CFR  260.300.  for  natural  gas  companies.  Failure  to  report  may 
result  m  cnminal  fines,  civil  penalties  and  other  sanctions  as  provided  by  law.  The  Federal  Energy  Regulatory  Commission  does 
not  consider  this  report  to  be  of  a  confidential  namre. 


Exact  Legal  Najne  of  Respondent  (Company) 


For  The  Quarter  Ending 

Month/Pav/Year 


FERC  FORM  NO.  3-Q  (ED  MonthA'ear) 


■■ 

Mill  U^JUSIJU     I\ 

Lues 

4U;}3J 

Docket  No.  RM03-8-000 

Appendix  A:  Fonn  3-Q  and  6^  Samplet. 

LIST  OF  SCHEDULES 

• 

ptges.  Onm  paces  wfaere  the  responses  ate 'Done- or -noc  applicable*.                                                                         t~««»iwscnmi 

• 

No. 

Tiik«rSdMdiiie 

Pi«eN«. 

Electric  Utility, 
(a) 

NatmlGw 

1 

General  Infonnaoon 

4-5 

2 

Excapts  From  the  Uw  and  General  Penalties 

6-7 

3 

Genenl  InstnictioBS 

8-9 

4 

Identification 

10 

, 

5 

Officer  Cenificatioa 

11 

6 

ImportaaiChmgesEXinngiheQiianer   ■ 

12 

7 

Comparative  Balance  Sheet 

13-17 

8 

Statement  of  Income  and  Retained  Earnings 

18-22 

■• 

9 

Statement  (rf^  Cash  Flows 

23-25 

10 

Statement  of  Accumulated  Con^irehemive  Income  and  Hedging  Activities 

26-27 

II 

Notes  to  die  Fmancial  Statements 

28 

12 

Management  Discussion  and  Analysis  of  Financial  Condition  and  Results  of 
Operations 

29 

13 

Summary  of  Utility  Plant  and  Accumulated  Provisions  for  DepredMion. 
Amortization  and  Depletion 

30-31 

14 

Plant  in  Service  and  Accumulated  Provision  for  Depreciation  By  Function 

32 

15 

Public  Utility  and  Licensees  -  Electric  Revenues  and  Megawati  Hours 

33 

16 

Natural  Gas  Conqany  -  Gas  Revenues  and  Dekatberms 

^^^^^^H 

17 

Depreciation,  Depletion  and  Amortization  Expenses  of  Utility  Plant 

35 

1 

18 

Electnc  Production,  Other  Power  and  Transmission  and  Distribution 
Expenses 

36 

^M 

.' 

19 

Gas  Production  and  Other  Gas  Supply  Expenses 

37 

• 

20 

Natural  Gas  Storage.  TenninaJing.  Processing,  Transmission  and 
Distribution  Expenses 

38 

21 

CusRHner  Accounts,  Service,  Sales.  Administrative  and  General 
Expenses 

39 

- 

22 

Odier  Regulatory  Assets 

.40 

23 

Other  Regulatory  Liabilities 

41 

24 

Transmission  of  Electricity  For  Others 

42-43 

I^H 

25 

Transmission  of  Elecuicity  By  Others 

44 

26 

Mondily  Peak  Loads  and  Energy  Output 

45 

^^^1 

FERC  FC»M  NO.  3-Q  (ED  Month/Year) 
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Docket  No.  RM03-8-000 

Appendix  A:  Fbnn  3-Q  and  6-Q  Samples. 


Line 

No. 


27 


IWeofSdicdiiie 


Monthly  Transmission  System  Peak  Load 


PaceNa 


46 


FERC  FORM  NO.  3-Q  (ED  MonthA'ear) 
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Docket  No.  RM03-8-000 

Appeal  A:  Fonn  3-Q  and  6-Q  Samples. 

GENE3UL  INFORMATION 


Z. 


Pozpos* 


This  form  is  a  regulatory  support  requirement  under  18  CFR  141.400  and  18  CFR  260  300 
It  xs  designed  to  collect  financial  and  operational  informational  fJSm  ele^Sic 
utilities,  licensees,  and  natural  gas  conpanies  subject  tTthe  iurisdTctt^  «f  ^K- 
Federal  Energy  Regulatory  Commission.   SSTr^lTirilso  SJsiS^red  to  S  I 
nonconfideitial  public  use  form.  v-ooBiaerea  co  oe  a 


zx. 


Nbo  Most  rile 


(a)  Each  major  and  non-major  electric  utility  and  licensee  as  classified  in  ^K* 

^iircilTarl   mf°SL?S.'To°L*^*^°^"-""""^  forj^Snl-SttlijSfa^S  Slensees 
form  subject  to  the  provisions  of  the  Federal  Power  Act,  must  suJanit  the 

^ote:  Hajor  means  having,  in  each  of  the  three  previous  calendar  years  sales  or 
transmission  service  that  exceeds  one  of  the  following:   ^^^ 

(1)  one  million  megawatt  hours  of  total  annual  sales, 

(2)  100  megawatt  hours  of  annxial  sales  for  resale 

!^!  !««  negawatt  hours  of  annual  power  exchanges  delivered,  or 

(4)  500  megawatt  hours  of  annual  wheeling  for  others  (deliveries  plus  losses) . 

^2;°^?'°^^^^  ^""^"^  ''°5*^  *°°^^  ^*^*^  °^  ^°'^00  megawatt-hours  or  more  in  the 
previous  calendar  year  and  not  classified  as  Major. 

<b)  Each  natural  gas  company  as  classified  in  the  Conmission's  uaifonn  Svstem  of 
Accounts  Prescribed  for  Natural  Gas  Conpanies  (18  CFR  Part  201)  sS^t  to  Se 
provisions  of  the  Natural  Gas  Act.  musTsubmit  the  form        subject  to  the 

ZZZ.  What  mad  Nher*  to  Sotamit 

iri,S:r:?Sil  "rt?SSti^t?f""'  ^-""""on  .l~tronic.Uy,  or  fll.  „ 

Chief  Accountemt 
■    888  First  Street  N.E. 
Vtoshington.   DC  20426 

i*^L"  V^^  financial  statements  contained  in  this  report  are  reviewed  bv  a  Certified 
Public  Accountant,    the  CPA  review  letter  must  accompany  this  r^^  Se  fiScilf^ 

?hf  IS?^LS'of  ca«n?^'""  ^'r^^  "^""'    Stat^?  of  incoS^d  Sta!nS"^?iings. 
the  Statement  of  Cash  Flows,   and  the  Statement  of  Accumulated  Comprehensive  Income  and 

Chief  Accountant 

888   First   Street  N.E. 

Washington.    DC  20426  •  .  . 
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GENERAL  DEFORMATION  (conlinued) 


IV. 


Nban  to  SuJaait 


(a)  Submit  this  report  form  according  the  filing  dates  contained  in  sections  18  CT'R 
141.400  emd  18  CFR  260.300  of  the  Commission's  regulations. 

▼.     Mwr*  to  Sand  Co^amatu   on  Public  Rsporting  Burdan 

(a)  The  public  reporting  burden  for  this  collection  of  information  is  estimated  to 
average  24  hours  per  response,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  conpleting  and 
reviewing  the  collection  of  information.  Send  comments  regarding  this  burden  estimate 
or  any  aspect  of  this  collection  of  information,  including  suggestions  for  reducing  this 
burden,  to  the  Federal  Energy  Regulatory  Comnission.  888  First  Street,  NE,  Washington  DC 
20426  (Attention:  Michael  Miller,  ED-30) ;  and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of  the  Management  and  Budget,  Washington,  DC  20503 
(Attention:  Desk  Officer  for  the  Federal  Energy  Regulatory  Commission.) 

(b)  You  shall  not  be  penalized  for  failure  to  respond  to  this  collection  of  information 
unless  the  collection  of  information  displays  a  valid  (MB  control  number. 
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EXCERPTS  FROM  TIIE  LAW  AND  GENERAL  PENALTIES 


rateral 


Aet.  ic  n.s.c.  7»l«-t2Sr 


^hH  Act     SM^"**  '^(3?*^cSoSiti^'^''''°  ''^^  "^^^  •*•  followin,  ^enings  for  the  purpose,  of 

^iciSuti^r^r^LeS^s  ^LL^e^r  ^'  -^  "  ^^-  ^°-^^-  ^-^^  -^  ^-^ 

(4)  'Person'  means  em  individual  or  corporation; 

IfV^^i*"!^**'  T'^   any  person.  State  or  municipality  Licensed  under  the  provisions  of  section  A 
of  this  Act,  and  any  assignee  or  successor  in  interest  thereof;  provisions  of  section  4 

(7)   municipality'  means  a  city,  county,  irrigation  district,  drainage  district  or  other 
political  subdivision  or  agency  of  a  state  competent  under  the  lawTthereof  to  ^-^^  v,  • 
of  developing,  transmitting,  unitizing,  or  dislributiS  S«2     •  ^^   "**  business 

(11)  •  Project 'means  a  complete  unit  of  improvement  or  develo^t,  consistino  of  a  do.»i'  h«.,— 
all  water  conduits,  all  dams  and  appurtenant  works  and  struct™  in^J^^^viaatHT^ 
structures)  vrtiich  are  a  part  of  said  unit,  and  all  storaoe  divIrM^^tT^^^^       • 

tl^   «'"'=«lla«««'«^structure,  used  and  useful  in  connection  with  said  unit^r  W^t  Se^f 
and  all  water  rights,  rights-of-way,  ditches,  dams,  reservoirs,  lands  or  i^t^esn^  Se  ^^ 
s!::h""ir  """^"^  "'  •^'"^  "^   "*"""*^  "^  appropriate  in  the  maintL^cr^d  ^Stii^S 

•Sec.  4.   The  Ccnmiission  is  hereby  authorized  and  eiqx>wered- 

deem  necessary  or  useful  for  the  purposes  of  thiTIc"-     ■■  ^^   Connission  may 

Inn!;-!^^!;  tV   ^^"^   Licensee  and  every  public  utility  shall  file  with  the  Conaission  such 
annual  and  other  periodic  or  special  reports  as  the  Commission  may  be  rules  andl^Utions  or 

reports  shall  be  made  under  oath  unless  the  Conaission  otherwise  specifies.- 

If^^™>v°'"   ?"*  Conmiission  shall  have  power  to  preform  any  and  all  acts,  and  to  prescribe  issue 
and  make,  and  rescind  such  orders,  rules  and  regulations  as  it  may  find  necessL?  or  I^;oriat!' 
to  carry  out  the  provisions  of  this  Act.   Among  other  things,  such  rules  !^^ati^^ 
define  accounting,  technical,  and  trade  terms  used  in  this  Act;  and  may  pr^cribT^e  ^^rT^r 
forms  of  all  statements,  declarations,  applications,  and  reports  to  be  f ilS  with  the  c™i«ion 
the  information  which  they  shall  contain,  and  the  time  witMn  they  sSll  bTfuS.   •  ''°^"^°°' 

Oeaaral  renalties 

b^*^e^JL™l«i^^  ^^''*^  or  public  utility  which  willfully  fails,  within  the  time  prescribed 
S^i^Lr^f    'i    =«°Ply  «^«*  «ny  order  of  the  Connission,  to  file  any  report  re<^ired  under 
H   ™^^    ^  r^i*  °''   regulation  of  the  Commission  thereunder,  to  submit  anrinforaation  ^ 
^^ll'l^feS  S  III   ^'r^^^'"  '""^   '=""*•  "'  *"  investigation  condu^^'S^d^twS  ^t 
Commi^^L':ft:rUtice^S^^i^.^^y*?orS^i^^T^'""  "'°°°  ^^  ^  '"^^   ^  ^« 
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EXCERPTS  FROM  THE  LAW  AND  GENERAL  PENALTIES 


MatorAl  Oa«  Act,  15  U.8.C.  717-717w 

'See.  10(a).  Every  natural-gas  conpany  shall  file  with  the  Conmission  such  annual  and  other 
periodic  or  special  reports  as  the  Caanission  may  by  rules  and  regulations  or  order  prescribe  as 
necessary  or  appropriate  to  assist  the  Commission  in  the  proper  administration  of  this  act.   The 
Comiission  may  prescribe  the  manner  and  form  in  which  such  reports  shall  be  made  and  require  from 
such  natural-gas  ccnpanies  specific  answers  to  all  questions  upon  which  the  Ccnnission  may  need 
information,  the  Ccnnission  may  require  that  such  reports  include,  among  other  things,  full 
information  as  to  assets  and  liabilities,  capitalization,  investment  and  reduction  thereof,  grdss 
receipts,  interest  dues  and  paid,  depreciation,  amortization,  and  other  reserves,  cost  of 
facilities,  costs  of  maintenance  and  operation  of  facilities  Ipr  the  production,  transportation, 
delivery,  use,  or  sale  of  natural  gas,  costs  of  renewal  and  replaceaient  of  such  facilities, 
transportation,  delivery,  use  and  sale  of  natural  gas...* 

'Section  16.   The  Comnission  shall  have  power  to  perform  all  and  itny  acts,  and  to  prescribe, 
issue,  make,  amend,  and  rescind  such  orders,  rules,  and  regulations  as  it  may  find  necessary  or 
appropriate  to  carry  out  the  provisions  of  this  act.  Among  other  things,  such  rules  and 
regulations  may  define  accounting,  technical,  and  trade  terns  used  in  this  act;  and  may  prescribe 
the  form  or  forms  of  all  statements  declarations,  applications,  and  reports  to  be  filed  with  the 
Comnission,  the  information  which  they  shall  contain,  and  time  within  they  shall  be  filed * 

6«B«r*l  Penalties 

"Sec.  21 (bj.  Any  person  who  willfully  and  knowingly  violates  any  rule,  regulation,  restriction, 
condition,  c^  order  made  or  imposed  by  the  Commission  under  authority  of  this  act,  shall,  in 
addition  to  any   other  penalties  provided  by  law,  be  punished  upon  conviction  thereof  by  a  fine  of 
not  exceeding  $500  for  each  and  every  day  during  which  such  offense  occurs.* 


"^, 
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GENERAL  INSIltUCTIONS 


■Q  Sutnission  Software. 


of  the  resutaussion  nniat  be  reported  in  the  hL^^^^^^i    «  ^  **"  re.ul«i8siaM.      «»e  date 

(d)   For  any  reeutaiiiasions,    suteit  the  electronic  filing  using  the  Fom.  3- 

^tSJ'thS'i^  s^t:dio"S:'Lss^r-c?Sin:"^r^'  for  c^..^,  .,^^i„, .,,  „,„^ 

i^tS'ri^X':^"rf':i1^\^'"-"'"'^'«'  -'-^  '-  ^-^^-^^  •^•*'l-  ^or  tran«i..ion 

J^-:^^cSc^'::;s2rs--rL?:sis%r^eL*L'-re;s;  :^uSs:r^=^"-^  =!:l,"'''  ^  ^'— ^«» 

S«^-;,.^L^a^S.^^'-%-^-^^^^^^  -  -  r^-^ceir— 

^;Sra:;d'^'in?^iS%r^eS^*,U;ij:\^r^^^  ir'^*  "T^^  *-  l^terrupt^a  for  econoauc 
Hetwor.  .r«^3sio„  SeriL:^^LS^SS^:^'Sd^.^--rLVS;^^•^.;S^^^       ^^ 

1^"J°^„J;*^?:*^  ^i"»  Pcint-to-Point  Transmiasion  Reaervations .  -Long-Tenn'  neans  one  vear  or 

fr?"ff^  Short-Term  Firm  Point-to-Point  Trans«is«ior  Reservations.  Use  thi.  classification  for 
:iie^:?i^^!ri:;rSL':^!?i:^!°^  reservations,  where  the  duration  of  eacS'S^J^^:!^^ 

KP-for  Mon-Fixn  Transmission  Service,  where  firm  neans  that  service  cannot  be  interrunt-d  f»r 
econoauc  reasons  and  is  intended  to  remain  reliable  even  under  ad^^r^^i^"™^'*" 

2^'plac2?S  Sr^3^'^f?^i^*-i  use  this  classification  only  for  those  service,  which  can  not 
1   tt     .  ^  above-mentioned  classifications,  such  as  all  other  service  reoardlMs  of  ^h- 

length  of  the  contract  and  service  for«.  Describe  the  type  of  ser^Ic^^  ^^f^Si  "r  LS 

«™?L°"'"°*:!!''-°^  Adjustments.  Use  this  code  for  any  accounting  adjustments  or  -true-uo."  for 
al^^s^t'"'     '"  """^  reporting  periods.   Provide  «>  expl«xatiln  in  al^^ote  fo^L^ 

*  . 
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GENERAL  INSTRUCTIONS 


''i  ^9^   '^*  M*n«9e«ent'8  Discussion  and  Analysis  of  Financial  Condition  and  Results  of  Operation 
scbcoule  provide  a  f orward-looKing  discussion  of  nanagenent ' s  assessment  of  the  probable  future 
Impacts  or  specific  identified  significant  current  events  and  future  events  on  the  respondent's 
operations  and  financial  position.   Specifically  address  the  following  details  as  they  apply  to 

(1)  Regulatory  accounting  policies  -  provide  a  description  of  the  inpact  of  competition,  the 
changing  regulatory  framework  in  which  the  respondent  operates,  and  an  assessment  of  the  inpact 
should  a  change  in  a  critical  accounting  policy  occur. 

(2)  Revenue  recognition  -  provide  a  description  of  the  possible  iopacts  associated  regulation 
for  revenue  recognition,  along  with  a  description  of  the  revenue  accounting  model  used  and  the 
major  assumptions  associated  with  the  model.   In  addition,  provided  a  description  of  the  probable 
future  impacts  associated  with  a  change  in  the  revenue  accounting  model  used. 

(3)  Asset  impairment,  including  goodwill  and  other  intangible  assets  -  provide  a  description  of 
the  possible  impacts  of  variations  in  assumptions  used  for  these  neasurenents ,  and  provide  a 
description  of  the  possible  future  impacts  should  a  change  in  a  major  assumption  occur. 

(4)  Environmental  contingencies  -  provide  a  description  of  the  possible  future  impacts  associated 
with  environmental  regulations  including  a  description  of  possible  capital  expenditures 
associated  with  such  regulations,  and  the  iapact  on  the  respondent's  financial  position. 

(5)  Litigation  contingencies  -  provide  a  description  of  the  possible  future  impacts  associated 
with  potential  litigation  or  other  unresolved  litigation  including  a  description  of  possible 
capital  expenditures  associated  with  such  litigation  contingencies  and  the  impact  on  the 

respondent's  financial  position. 

(6)  Defined  benefit  pension  plans  and  other  post-retirenent  benefit  plans  -  provide  a  description 
of  the  possible  future  iroacts  regarding  potential  changes  as  they  relate  to  liquidity,  capital 
resources,  and  the  methods  used  to  fund  the  plans.  "        f 

(7)  Cost  capitaliration  policies  -  provide  a  description  of  possible  iapacts  on  the  respondent's 
operations,  financial  position,  and  cash  flow  as  it  relates  to  magnitude  of  the  cost  associated 
with  construction,  retir«nent  and  replacement  of  plant  property  and  equipment.   Specifically 
address  the  possible  future  uspact  on  earnings  trends  and  liquidity. 

<?'  Depreciation  e5<5)ense  -  provide  a  description  of  the  possible  future  impact  of  a  change  in  the 
significant  assunptions  used  to  estimate  depreciation  expense.   Additionally,  describe  any 
differences  in  recovery  of  depreciation  expense  due  to  rate  setting  bodies  accelerating  the 
recovery  of  certain  assets  that  may  have  risk  of  becoming  stranded  costs. 

(9)  Decojmnissioning  -  provide  a  description  of  the  possible  future  inroacts  of  a  change  in  the 
basis. of  estimation  and  factors  which  may  result  in  a  change  in  estimates,  and  provide  a 
description  of  the  impact  of  such  a  change  occurring  would  have  on  the  respondent's  operations 
and  fmeuicial  position. 

(10)  Asset  retirement  obligations  -  provide  a  description  of  the  possible  future  iaeacts 
associated  with  a  change  in  the  major  assun^jtions ,  strategies  for  asset  retirement  obligations 
and  provide  a  description  of  factors  that  may  result  in  changes  in  estimates. 

til)  Self  insurance  -  provide  a  description  the  possible  future  ia?>acts  associated  with  exposure 
to  uninsured  risks  including  a  description  of  the  financial  requirements  associated  with  a^ 

§otential  loss.   Include  a  description  the  amount  of  coverage  where  there  is  a  significant 
iscrepancy  between  insurance  coverage  by  similar  coitpanies  within  the  same  industry.   Also, 
frovide  a  description  of  risk  sharing  agreements  with  others  including  the  amount  of  exposure, 
unding  requirements  of  the  exposure,  and  the  potential  impact  on  the  respondent's  operations  due 
to  such  exposure. 

(12)  Unique  ownership  arrangements  -  provide  a  description  of  the  possible  future  impacts  on  the 
company  s  operations  and  financial  position  of  potential  changes  in  unique  ownership  agreements. 
The  description  will  include  earnings  and  loss  allocations,  buy-out  agreeatents.  and  other 
significant  management  items  related  to  the  unique  ownership  agreement. 

(13)  Guarantees  and  other  assurances  -  provide  a  description  of  the  potential  iapact  of 
guarantees  and  other  assurances  on  the  respondent's  operations  and  financial  position.   Include  a 
description  the  economic  impact  of  significant  contractual  obligations  along  with  the  probability 
of  an  event  occurring  that  would  trigger  the  guarantee.   Include  a  description  of  the  potential 
impact  or  the  respondent's  liquidity  and  it's  capital  resources. 

(14)  Off-balance  sheet  financing  -  provide  a  description  euid  explanation  of  the  possible  future 
impacts  on  the  comjany's  financial  position  and  operations  regarding  off-balance  sheet  financing 
obligations.   Include  a  description  of  the  assets  involved,  the  potential  effects  of  termination 
agreements,  and  the  amounts  of  purchase  or  sale  agreements  Isetween  the  company  and  the  off- 
balance  sheet  entity.  t~  j  *•»     ^ 

(15)  Related  party  tremsactions  -  provide  a  description  of  the  possible  effects  on  the 
respondent's  financial  condition  and  operations  associated  with  related  party  transactions. 
provide  a  description  of  the  purpose  of  the  arrangement,  parties  involved,  determination  of 
transaction  prices  and  actual  transaction  prices,  and  any  ongoing  contractual  arrangements  along 
with  the  potential  impact  on  the  respondent's  operations  associated  with  such  transactions. 


(16)  Energy  trading  and  other  related  risk  management  -  provide  a  description  of  the  potentij 
impact  on  the  respondent's  finemcial  operations  associated  with  potential  changes  in  lair  va' 
due  to  valuation  techniques  and  disclose  maturities  of  contracts  less  than  one  year,  Isetween 


lotential 
value 

,  „!.    —     c^    '  i-  j-i- -; —  —  r *— -  w...—  one  year,  Isetween  one 

and  three  years,  between  four  and  five  years,  and  maturities  exceeding  five  years.   Additionally 
disclose  the  impact  of  obligations  regarding  trading  risks  ana  credit  quality,  impacts  of  ris)ts 
associated  with  market  fluctuations,  and  impacts  of  risks  associated  with  linked  or  indexed 
assets  or  liabilities. 


(17)  Other  significant  items  -  provide  a  description  of  other  probable  future  events  that  could 
potentially  impact  the  respondent ' s  operations  and  financial  position. 
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.(E)     Or 


-«3) 


lUf  Report  it: 

AnOrigiiid 

A  Resubmission 


Date  of  Report 


ForthcQuHttr 

MoHlhflWY. 


IDENTIFICATION 


Xt«a 


Exact  Legal  Name  of  Respondent 


Previous  Name  and  Date  of  Change  (If  name  changed  during  the  period) 


Address  of  Principal  Office  at  End  of  Period 


Name  of  Contact  Person 


Title  of  Contact  Person 


Address  of  Contact  Person  (Street,  City.  State,  Zip  Code) 


Telephone  of  Contact  Person,  (Including  Area  Code) 
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_(E)    Of. 


.(G) 


lUsSqMrtis: 

AnOrigjiial 

A  Resubmission 


Date  of  Report 

Month/Dav/Yeg 


For  the  Quarter  Endiiic 

Month/Pav/Year 


OFFICER  CERTIFICATION 


The  undersigned  officer (s)  certifies  that: 

(1)  I  have  reviewed  this  FERC  Form  Ho.  3-Q,  Quarterly  Financial  Report. 

(2)  Based  on  my  )aiowledge  this  report  does  not  contain  any  untrue  statement  of  material 
fact  or  omit  to  state  a  material  fact  necessary  to  make  the  statements  made,  in  light  of 
the  circumstances  under  vrtiich  such  statements  were  made,  not  misleading  with  respect  to 
the  period  covered  by  this  quarterly  report. 

(3)  Based  on  nty  knowledge,  the  financial  statements,  and  other  financial  informatioD 
included  in  this  quarterly  report,  fairly  represent  in  all  material  respects  the 
financial  condition,  results  of  operations  and  cash  flows  of  the  respondent  as  of,  and 

*£^r  the  periods  presented  in  this  quarterly  report. 

(4)  I  am  responsible  for  establishing  and  maintaining  internal  controls,  and  have 
designed  such  internal  controls  to  ensure  that  material  information  relating  to  the 
respondent  and  its  subsidiaries  is  made  known  to  such  officers  by  others  within  those 
entities,  particular  during  the  period  in  which  the  periodic  reports  are  being 
presented.   I  have  evaluated  the  effectiveness  of  the  respondent's  internal  controls  as 
of  a  data  within  90  days  prior  to  the  report,  and  have  presented  in  the  report  their 
conclusions  about  the  effectiveness  of  their  internal  controls  based  on  their  evaluation 
as  of  that  date. 

(5)  I  have  disclosed  to  the  respondent's  auditors  and  the  audit  committee  of  the  board 
of  directors  and  the  audit  coomittee  of  the  board  of  directors  (or  persons  fulfilling 
the  equivalent  function) that  all  significant  deficiencies  in  the  design  or  operation  of 
internal  controls  which  could  adversely  affect  the  respondent's  ability  to  record, 
process,  summarize  and  report  financial  data  and  have  identified  for  the  respondent's 
auditors  any  material  weaknesses  in  internal  controls;  and  any  fraud,  whether  or  not 
material,  that  involves  management  or  other  employees  who  have  a  signific2mt  role  in  the 
respondent's  internal  controls. 

(6)  I  have  indicated  in  this  quarterly  report  whether  or  not  there  were  significant 
changes  in  internal  controls  or  in  other  factors  that  could  significantly  affect 
internal  controls  subsequent  to  the  date  of  our  most  recent  evaluation,  including  any 
corrective  actions  with  regard  to  significant  deficiencies  and  material  weaknesses. 


Line 

Na 

NaBM(s)  or  Certifyiag  Officials 

Signatnre 

Title 

Date 

1 

2 

3 

4 

Title  18,  use.  1001  malces  it  a  crime  for  any  person  to  knowingly  and  willingly  to  make  to  any  Agency  or  Dqnranem  of  the  United  States  any 
false,  fictitious  or  fraadulem  staiemems  as  to  any  matter  within  its  jurisdiction. 
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Na 


!of  RapoadoBl 


(E)  Or (.C) 


TUs  Report  k: 

AnOiiginal 

*  Rfmwiiissiop 


DMcarScport 

Momh/D«v/Year 


For  tke  Qavtcr  Eadi^ 


IMPORTANT  CHANGES  DURING  THE  QUARTER 


GivepartkaiIm(dctaik)coii^^  Make  the  staten^ts  explicit  and  precise,  and  number  the«  in 

•ccorfance  with  the  mqunes.  E«±  impmy  shouW  be  answered.  E«er  •nol«^  "not  apph«i%  or  ?S^^  applk^ 

LOm^  in  and  important  additions  to  franchise  rights:  Describe  the  actual  considei«tion  given  therefore  and  stale  liooi  whan 
the  franchise  nghts  were  acqtmeA  If  acquired  widjout  the  paymeiit  of  coiisideration,  state  that  feet 

2.  Acquisition  of  ownership  in  other  companies  by  reorgaairation.  merger,  or  consolidation  wiA 

coiiipanies  mvoh«d.  particulars  concerning  the  transitions,  name  of  Commissi 
Commission  authorization. 

3JPnrchase  or  sale  of  an  operating  unit  or  system:  Give  a  brief  de««ption  of  the  property,  and  of  the  trwKaiomrBlatine  thereto, 
and  reference  to  Commission  authoriiation.  if  aiiy  was  required.  Give  date  jonrml  entries  called  for  by  the  Unifarm  Swan  of 
Accounts  were  submitted  to  the  Coimnission.  «•«-«• -7«au  vh 

4^faiportm  te«eh^  (other  th«,  1^^ 

etfecdve  dates,  lengths  of  terms,  names  of  parties,  rents  and  other  conditioa  State  name  of  Commission  anthorizinc  lease  and  bvb 
refierence  to  such  authorization.  ■«»»  ««»  ««  gr»« 

1  Important  extension  or  reduction  of  transmission  or  distribution  system:  State  territory  added  or  rel^^ 
began  or  ceased  and  give  reference  to  Coimnission  authorization,  ifany  was  required.  State  also  dK  approximate  mu*wof 
customers  added  or  lost  and  approximate  annual  revenues  of  each  class  of  service.  Each  natural  gas  coomany  must  also  state  maior 
n^  continmng  sources  of  gas  made  available  to  it  from  purchases,  devekjpment,  purchase  contract  or  otherwise,  giving  kxat« 
and  approxunate  total  gas  volumes  available,  period  of  contracts,  and  odier  parties  to  such  anangemeuts.  etc. 

6.  OWi^tions  incurred  as  a  resdt  of  issuance  of  securities  or  assun^Jtioa  of  liabilities  or  guaran^ 

tenn  debt  and  commeraal  paper  having  a  maturity  of  one  year  or  less.  Give  reference  to  FERC  or  State  Commission  amhorixatioo. 
as  appropriate,  and  the  amount  of  the  oUigation  or  guarantee.  "    "' 

7.  Changes  ro  articles  of  incorporation  or  amendments  to  charter.   Explain  the  nature  and  purpose  of  such  changes  or  ameadmeas. 

8.  State  the  estimated  annual  effect  and  nature  of  any  important  wage  scale  dianges  during  die  period. 

9^tott  briefly  Ae  status  of  any  materially  importam  legal  proceedings  pending  at  the  end  of  die  period,  aiid  the  resute 
proceedmgs  culminated  during  the  period.  /•->-" 

10.  Describe  briefly  any  material  importa«  transactions  of  die  respondent  not  disclosed  elsewhere  in  this  report  i^ 

director,  secunty  holder  reported  ill  die  last  Annual  Report  FERC  Form  l.l-F.  2  or  2-A,  voting  tn^  ' 

known  associate  of  any  of  these  persons  was  a  party  or  in  which  such  person  had  a  material  interest 

11.  Describe  fidly  any  changes  in  officers,  directors,  major  security  hoUers  and  voting  powers  of  die  respondettdiat  may  have 
occurred  during  die  reportii^  period. 
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.(E)  Or. 


_(G) 


TUillqMrtii: 

AnOripaai 

A  Resubmissioa 


DateoTRcport 

Mo«h/D«YOre«r 


For  the  Quarter  Eiidii« 

McBth/D«v/Y.Mr 


COMPARATIVE  BALANCE  SHEET 


ASSETS 


10 


11 


12 


13 


14 


TT 


mZLXXX   fUMT 

Otility  Plant  (101  and  103) 


Property  ondr  Capital  Leaaes  (101.1) 


Plant  Purchasad  or  Sold  (102) 


Plant  Laasad  to  Othars  (104) 


Plant  Held  for  Future  Osa  (105) 


Conpleted  Conatruction  Hot  Classified  (lOeT 


Cooatruction  Worlc  in  Progress  (107) 


Plant  Acquisition  AdjustMwits  (114) 


<Leas)  Accum.  Prov.  tor  D^re.,  Amort.  Depletion  (108,111) 


(Less)  Accua.  Prov.  for  Aanrt.  of  Plant  Adj.  (115) 


HUclear  Fuel  in  Process  (120.1) 


wuclear  Fuel  Materials  and  Assesibles-Stoclc  (120.2) 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


29 


30 


31 


32 


33 


34 


35 


36 


37 


38 


39 


40 


Muelear  Fuel  Assasiblies  in  Reactor  (120.3) 


Spent  Wuclear  Fuel  (120.4) 


(Less)  Accum.  Prov.  For  Amort,  of  Nuclear  Fuel  (120.5) 


Wuclear  Fuel  XJnder  Capital  Leases  (120.6) 


Other  Plant  Adjustments  (116) 


Gas  Stored  Base  Gas  (117.1) 


System  Balancing  Gas  (117.2) 


Gas  Stored  in  Reservoirs  and  Pipelines  Woncurrent  (117.3) 


Gas  Owed  to  Systan  Q»s    (117.4) 


Other  Utility  Plant  (118) 


(Less) 
Plant 


Accum. 
(119) 


Prov.  for  Depre.  and  Amort,  of  Other  Otility 


Total  Otility  Plant 


Wonutility  Property  (121) 


(Less)  Accum. 


Investaients  in  Associated  Conpanies 


Prov.   For  Depre.   And  Amortization 

(123) 


Investment  in  Subsidiary  Co^^panies  (123.1) 


HOTcuxrent  Portion  of  Allowances 


Other  Investments  (124) 


Sinking  Funds  (125) 


D^areciation  Fund  (126) 


Amortization  Fund-Federal  (127) 


Other  Special  Funds  (128) 


Special  Funds -Nonmaj or  Only  (129) 


Long-Term . Portion  of  Derivatives  Assets 


Long-Term  Portion  of  Derivative  Assets 


Total  Other  Property  and  Investments  (Lines  27  through  39) 
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Utrntat 


.(E)  or (O) 


ni(  Report  iK 

AnOrigmai 

A  Resubmission 


DMcorScpgrt 

Montfi/Dwr/Ytar 


COMPARATIVE  BALANCE  »IEET  (( 


Fori 


1) 


41 


.AL 


-U 


M. 


AL 


AL 


-&1 


.i£. 


ASSETS 


CoRCBlYar 
EDderQanter 


™T  iin?  i^wlBmp  *m»m 


Cash   and  Worfcino    ^^^^y     (MonM-iyy   (Jf^Jy] 


C"h  '131) 


Prior  Tcv 


Special  Deposits  Il32-i:^di 


WorkipQ  Fund  n^s> 


Twaporarv  Cash  investments  (I36i 
Notes  Receivable  (1411 


jiL 


Jl 


Jk 


-^ 


JkL 


J± 


.^L 


56 


Omrrwier  Areounts  R«-eivable  (Id;; 


Other  Accounts  Receivable  (143> 


{L<8g)ACCum.Prov.  For  t?ncolleetih1«  AeetsC^  f]|4| 


Notes  Receivable  from  Associated  Comnanies  1145> 


Accounts  Receivable  from  Assoc.  Copcanigs  (1461 


Fuel  Stock  (ISll 


Fuel  stock  Expenses  Dndistributed  (152) 


yMi«av«lS  (Elec)  and  Extracted  Products  (1531 


57 


.^ 


-21 


60 


.il 


J2. 


Jl. 


64 


Plant  Materials  and  Operating  Supplies  (1541 


Merchandise  (!■;■;) 


Other  Material  and  Supplies  (1S61 


Nuclear  Materials  held  for  S«l»,  (1S7i 


Allowances  (158.1  and  ^'f^   2} 


.(Less)  Noncurrent  Portion  of  Allowances 


Stores  Expenses  Ondis^ributed  (yd}) 


Gas  Stored  Onderqround-Current  (164.11 


.^ 


66 


67 


_&8 


.^ 


JS. 


71 


72 


73 


I^MG  Stored  and  Held  for  Processipg  (16A    -^.Ji^^    3) 


Prepayments  (1651 


Advances  for  Gas  (166-1671 


Interest  and  Dividends  Receivable  (171) 


Rents  Receivable  (1721 


Accrued  Ptilitv  Revenues  (1731 


HJgceUaneous  Current  and  ArrrY^.^  Assets  (17d) 
Derivative  Instrument  Assets   (175) 


74 


75 


(Less)    Long-Term  Portion  of  Derivative  Instrument 
Derivative  Instrtanent  Assets-Hedges    (176) 


(Less)    I.ong-TenB  Portion  of  Derivative  Instrxanent 


Total  Current  and  Accrued  Assets    (Lines  42  through  74) 
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_(E)or. 


_(G) 


nicRqiartic 

AnOiigiaai 

A  Kf  HKIHIimOtt 


IMcflTKcpat 

MoBthmw/Ve 


FcrthcQutftcr 


CCMIPARATIVE  BALANCE  SHEET  (cnitinaHl) 


76 


77 


78 


79 


80 


81 


82 


83 


84 


85 


86 


87 


88 


89 


90 


91 


92 


93 


ASSETS 


Carat  Yea^ 
E■dorQlartcr 
Balaace 


Prior  Yen- 
End  or  Qnartcr 
Balance 

MimfWriTrrr 


VaamoTtizmA  Mbt   BXp«na«s  (181) 


«xtraordinary  Property  Losa—  (182.1) 


tairecovred  Plant  ai>d  Ragulatory  Study  Coata  (182.2) 


Other  Ragulatory  Aaaata  (182.3) 


Preliadaary  Survey  and  Inveatigatioo  Chargea  (183) 


Preliminary  natural  Gaa  Survey  and  Znveatigation  Chargea 
(183.1) 


Other  Preliiainary  Survey  and  Inveatigatioo  Charges  (183.2) 


Clearing  Accounts  (184) 


Tea^xarary  Facilities  (185) 


Miscellaneous  Deferred  Debits  .(186) 


Deferred  Losses  from  Disposition  of  Utility  Plant  (187) 


Research,  Development  and  Detaonstration  Expenditures  (188) 


Dnamortized  Loss  on  Reacquired  Debt  (189) 


AceuaaUated  Deferred  Incoeie  Taxes  (190) 


Onrecovered  Purchase  Gas  Costs  (191) 


Total  Deferred  Debits  (lines  77  through  91) 

75  and  92) 


TOTAL  ASSETS    (lines   25,40, 
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(E)ar. 


XG) 


nil  Report  ic 

AnOrigiial 

A  Resubmission 


DMeoT] 

Momfa/D.vA'af 


COMPARATIVE  BALANCE  SBEET  C 


F«r  the  Qovter  EmIi« 

Month/Dw/Year 


1) 


UABIUnES  AND  fflAKEBCMLDER  EQUTTY 


Caimt  Yen- 
End  or  Qowter 


Prior  Yar 
EBdorQnr1a■ 
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Nane  of  Rcqioiidait 


.(E)  or (G) 


This  RqxMt  is: 


.AnOri^oal 
_A  Resubmissioa 


Date  of  Report 

Month/Dav/Yeir 


For  the  Qnartar  EndbiK 


COMPARATIVE  BALANCE  SHEET  (coottmicd) 


37 


38 


39 


40 


41 


42 


43 


44 


45 


46 


47 


48 


49 


50 


51 


52 


S3 


54 


55 


56 


57 


58 


59 


60 


61 


62 


63 


.64 


65 


66 


67 


68 


UABIUnES  AND  SHAREHOLWR  EQUITY 


COMft  AMD  JkOCHUSU  LIABXUTZBS 


CumntYcar 
EadofQarta- 


Prior  Yor 
End  of  Quarter 


Current  Portion  of  Long-Term  Debt 
Motes  Payable  (231) 


Accounts  Payable  (232) 


Kotes  Payable  to  Asaociated  Coopanies 


Accounts  Payable  to  Associated  Coapanies 


CustoBwr  Deposits  (235) 


Taxes  Accrued   (236) 


Interest  Accrued  (237) 


Dividends  Declared   (238) 


Matured  Long-Term  Debt  (239) 


Katured  Interest  (240) 


Tax  Collections  Payable  (241) 


Miscellaneous  Current  and  Accrued  Liabilities  (242) 


Obligations  under  Capital  Leases  -  Current  (243) 


Derivative  Instrument  Liabilities  (244) 


(Less)  Long-Term  Portion  of  Derivative  Instruaent 
Liabilities 


Derivative  Instrument  Liabilities-Hedges  (245) 


(Less)  LongL-Term  Portion  of  Derivative  Instrument 
Liabilities-Hedges 


Total  Current  and  Accrued  Liabilities 
through  55) 


DBrKRRBB  CUSDZTS 


Customer  Advances  for  Construction 


Accumulated  Deferred  Investment  Tax  Credits  (255) 


Deferred  Gains  from  Disposition  of  Utility  Plant  (256) 


Other  Deferred  Credits  (253) 


Other  Regulatory  Liabilities  (254) 


Onamortized  Gain  on  Reacquired  Debt  (257) 


Accum.  Deferred  Inccow  Taxes-Accel.  Amort. (281) 


Accum.  Deferred  Income  Taxes-Other  Property  (282) 


Accum.  Deferred  Income  Taxes-Other  (283) 


Total  Deferred  Credits  (lines  58  through  66) 


TOTAL  LIABILITIES  AHD  STOCKHOLDER  EQUITY 
(lines  16,25,36,56  and  67) 
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NaBKorRespoodcBt 


ms  Report  is: 

An  Original 

A  Resubmissian 


Date  of  Report 

Montfa/Dav/Year 


For  the  Qnartar  Eadii^ 

Month/Dav/Year 


STATOflENT  OF  INCOME  AND  RETAINED  EARNINGS 


i  S^°^llT  <^>  *«»»'««« '^*«'«P«i»««l«'»ner  and  in  cohiinn  (c)  the  balance  for  the  same  itawmtmih  period  fcr  the  prior  «ar 
ZE«rncotan»  (d)Aeyeartod«ebaI«ceforthe  year,  and  in  coJum  (e)  the  year  to  dare  balana  for  the  sameKo?S^SS^ 

l^S^^^^^^Jt'^^^TTJ^''^'^'''^^^  mcoh«nn(g),he«n«ter,oda.eanKSfpruS^S 
(h)  the  quaner  lo  date  amounts  for  other  wihty  function.  *^  »»""j.  mmi  n 


FERC  FORM  NO.  3-Q  (ED  MonthOrear) 


40370 


Federal  Register /Vol.  68,  No.  129 /Monday,  July  7,  2003  /  Proposed  Rules 


Docket  No.  RM03-8-000 

Appendix  A:  Form  3-Q  and  6-Q  Samples. 


STATEMENT  OF  INCOME  AND  RETAINED  EARNINGS  (pace  2) 


5 

CanatYorio  D«e 
Balance 

Prior  Year  to  Date 

Balance 

(Mocth/Dav/Year) 

ELECnUC 
FUNCTION 
CunaitYearto[>aiE 
(MoBifafl)BrfYe»> 
(0 

GAS  FUNCTION 

fMoDtha>tvnr«rt 

OTHER  imLTTY 

CiBTent  Year  to  Dale 
rMomh/Dav/Yeir) 

w 

(e) 

(«) 

(h) 

• 

"^^^'^^^^VBIMH^^^^^^^H^^M 

2 

J                        1     ~                  1                          1 

3 

■^I^HH^^^^^^^^^HH 

* 

5 

« 

7 

f 

» 

10 

Ol^ 

JL2-. 

13 

14 

1$ 

if 

• 

r 

18 

» 

20 

21 

_ 

22 

"" 

23 

24 

25 

26 

2Tt 
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_(E)or. 


-(G) 


TUi  Report  b: 
Ohfma] 
Resubmissioa 


DMeoTBcport 


Far  tte  Qurtcr  Endb^ 

M«lth/D.v/Y^ 


STATEMENT  OF  INCOME  AND  RETAINED  EARNINGS  (cnitinBed) 


35 


33 


2S. 


37 


38 


JI2. 


.Ifi. 


41 


.12. 


43 


44 


J^ 


1^ 


Jll. 


-12. 


49 


50 


Three  Monhs 
&xfed 

(^tootfa/Dav/Year) 


Rev.    Fr«3ni  Contl^ar^  Morlc    (A1',} 


(Lms)   Sxp.   of  Contract  work 
(416) 


Jlev.    Prom  WomitiTit-i/  op«r.     <a]7^ 


(Less)    Biqpeiuies  of  Monutility 
Operations    (417.1) 


MonoDeratino  R«n^i■^    meom.    (4i(}) 


Equity  in  Earnings  of  Subs 
(418.1) 


Interest  and  Dividend  Inccne 
(419) 


^"^    '^^^  ^* 


Misc.  Wonnfoerarino  Tneome  M?l  > 


Gain  on  Disp.  of  Property 
(421.1) 


Total  Other  ln<;«r»  times  ^7-^11 


Loss  on  Disp.  of  Property 
(421.2) 


Ki.sc.     Amnr^JTAtinn     lA-J^^ 


Donation«    <47fi   l| 


Life    Infiuranra    lija   ^^ 


Pmaltiw  (43(?  ^I 


Ejq)enditures  for  Certain  Civic, 
Political  and  Related  Activities 
(4?6.4) 


Other  Deductions  1426. 5) 


51    Total  Other  Inccne  Deducticms 
(lines  44  through  50) 


Three  Months 

Ended 

fMontfa/Dav/Year^ 


QBienYev 
to  D«e  Balance 

(Momfamav/Yef^ 


Prior  Yeaj- 
10  Date  Balance 

(M0Mh/D«v/Ve.r) 
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TUsRcpwIiK 

AnOrijiiial 
A  ResubmissioR 

DatcoriUpert 

Mondifl3w/Ye«r 

FortheQaartcrEadiBC 

fRor               <G\ 

STATEMENT  OF  INCOME  AND  RETAINED  EARNINGS  (cMitiniKd) 


w 

Three  Months 

Ended 

(MomWDw/Yesrt 

Three  Months 

Ended 

(Monihffl)«v/Ye«) 

CnnentYear 
to  Date  Balace 

Prior  Year 

10  Date  Balance 

(Monifa/Dav/Year') 

(b) 

(0 

(d) 

(e) 

52 

AM)  OBBUCTXCMa 

^^^^^^^^H 

53 

Taxes  Other  than  Income  Taxes 
(408.2) 

54 

Incone  Taxes  -Federal    (409.2) 

56 

Inccae  Taxes-Other    (409.2) 

56 

Provision  for  Deferred  Income 
Taxes    (410.2) 

57 

(Less)    Provision  for  Deferred 
Income  Taxes-Cr.    (411.2) 

58 

investaenc  Tax  Credit  Ad j -Net 

59 

Investment  Tax  Credits    (420) 

60 

Total  Taxes  on  Other  Income  and 
Deductions    (Lines   53   through  59) 

61 

Net  Other  Income  and  Deductions 
(total   Ixnes  42,51   and  60) 

62 

xaxsncT  CBMOBS                                ^^^^^m^^H^^^^^^^^ 

HHIH 

63 

Interest  o^  Long-Term  Debt    (427) 

64 

Amort,    of  Debt  Discount    (428) 

66 

Amort  of  Loss  on  Reacijuired  Debt 
(428 . 1) 

66 

(Less)   Amort  of  Premium  on  Debt- 
Credit   (429) 

67 

(Less)   Anort  of  Gain  on 
Reacquired    (429.1) 

68 

Interest  on  Debt  to  Associated 
Coa9>anies    (430) 

69 

Other   Interest  Expense    (431) 

70 

Allowance   for  Borrowed  Funds 
Used  During  Cons true ti on -Cr. 

, 

71 

Net  Interest  Charges    (Lines  63 
through  70) 

72 

Income  Before  Extraordinary 
Items    (lines  28,    61,    and  7l) 

FERC  FORM  NO.  3-Q  (ED  Montbryem-) 


Federal  Register/Vol.  68.  No.  129/Monday,  July  7.  2003  / Proposed  Rules 


40373 


Docket  No.  RM03-8-000 

Appendix  A:  Fann  3^2  and  6-Q  Saiq>les. 


NmccT 


_(E)or, 


-(G) 


TUiBcpMtb: 

Original 
RcsubmssiOQ 


•MomM3«v/Ye 


STATEMENT  OF  INCOME  AND  RETAINED  EARNINGS  (contiaBed) 


FortteQntterEadl^ 


•• 
hem 

(I) 

Three  MoQifas 
(MoMh/DevA^ar^ 

(b) 

Three  Moodtt 

Ended 

(MootWDwA'piT^ 

CttnauYar 
to  One  Balaice 

rMoodVDw/Yflr> 

Prior  Yes 
to  Date  Balance 

(0 

(d) 

(e) 

74 

*a»umom»MX  xtmm                     -^^^^^^^^^^^^^^^^^^ 

75 

Extraordinary  Inccne   (434) 

76 

(iff?*   Extraordinary  Deduction* 

77 

Hat  Extraordinary  Itass 
(Lina  75  1ms  761 

- 

78 

(409^)^"**  -yed«ral  and  other 

■ 

79 

Extraordinary  I  tens  After  Tax 
(Line  77   less  78) 

80 

NET  mcXME    (line  72  and  79)               j                                 |                                 | 

81 

82 

SExaoBD  KMomias                          " 

83 

unappropriated  Retained 
Earnings 

84 

Beginning  Balance   (Account  216) 

85 

Adjustments  to  Retained 
Earnings    (Account  439) 

• 

86 

Balance  Transferred  from  Income 
(Account  433   less  418.1)    '■°^°°" 

87 

Appropriations  of  Retained 
Earnings    (Account  436) 

88 

i^o^t^,!^^*^  -  ^•^•— ^ 

fr 

89 

°i?coSf  431?^"^**-^°"^  "'^^ 

90 

Transfers  From  Account  216.1 

91 

Unappropriated  Retained 
Earnings  Ending  Balance    (216) 

92 

^ropriated  Retained  Earnings 

93 

A^ropriated  Retained  Earnings - 
Amortization  Reserve  Federal 

94 

Total  unappropriated  and 
topropriated  Retained  Earnings 
(lines  91.    92   and  93) 

- 
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_(E)or. 


JG) 


TMi  Report  Ik 

An  Original 

A  Resnbmissioa 


DateoTRcpart 


For  the  Qvarter  Eadi^ 


Monihm«v/Ye» 


STATEMEKT  OF  CASH  FLOWS 


QLP^*  S°   be,  used:  <a)  Net  Proc««i*  or  Payjynta;  (b)Bond«,  debenturas  «nd  other  lona-tena 
iSeti  'iSSiiSiblSSTtt"  ^^^'   •"*  "*'  Identify  separately  such  itaa»  as  iifvesaSentVT  fixed 

ill   J^*o«««tioa  about  noncash  investing  and  financing  activities  oust  be  provided  in  the  Notes  to 

SS  Sr^?SSJ?'wf|g'^?S2^ld  ai;iSSt5'SJ^^*BS!SS§S'Mdt'^  ^'"^  ■*="*  "^  ca.g^?vS?2n^'^S 
2Si?if!JSd)  STi^oS'tS^'p^fd'***^^^"*^*  ^«  """^^  "^  ^'^•'•^  Si§^5^  of'2»SSr 

|?^f§n"=is?oS?h'ii^iss=oi^'s2?.'|4S?5d'ix^g?!ib??f^ 

Financial  StatoiMnts.     Do  not  include  on  this  statanwnt  the  dollariii^t  of  leSes  caSitalired 
?ffs^%g|?Sl?SrSit?1S"giigg  llU"^^*^^  P'^*^^**'  *  reconciliation  of  ?L'§S!?Sr"2^J'5f 


10 


11 


12 


13 


14 


15 


16 


17 


Description  (See  Instniction  for  ExirianatioD  of  Codes). 


(a) 


c&BB  FLOW  ntOH  cmtiMsma  SCTZVXTXXS: 


Cunent  Year  to  Dale 
MonthmaWYiar 


Prior  Year  to  Date 
Month/Dav/Year 


Net  Income 


Noncash  Charges  (credits)  t;o  Incceie: 


Depreciation  «md  Depletion 


Amortization  of  (specify) 


Deferred  Incone  Taxes  (Net) 


Investment  Tax  Credit  Adjustment  (Net) 


Net  (Increase)  Decrease  in  Receivables 


Net  (Increase)  Decrease  Inventory 


Net  (Increase)  Decrease  Allowances  Inventory 


Net  (Increase)  Decrease  Payables  and  Accrued  Expenses 


Net  (Increase)  Decrease  Other  Regulatory  Assets 


Net  (Increase)  Decrease  Other  Regulatory  Liabilities 


(Less)  Allowance  for  Other  Funds  Used  During  Construction 


(Less)  Undistributed  Earnings  from  Subsidiary  Companies 


Other:   (Provide  details  in  footnote) 


Net  Cash  Provided  by  (Used  in)  Operating  Activities   (Total 
2  through  16) 


FERC  FORM  NO.  3-Q  (ED  Month/Year) 
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_(E)or. 


.(G) 


IMtR^oitir 

AnOrigiiia] 

A  Resobmissioo 


Dateoritepwt 

MoMfa/Dw/Year 


STATEMENT  OF  CASH  FLOWS  {aMOmtd) 


IB 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


29 


30 


31 


32 


33 


34 


35 


36 


37 


38 


39 


40 


Description  (See  InsanctiaB  for  Exirianaiaa  of  Codes). 


(a) 


Constructioo  and  Acquisition  of  Plant  (including  land): 


Gross  Additions  to  Otility  Plant  (less  nuclaar  £u«l) 


Gross  Additions  to  Nuclaar  Fuel 


Gross  Additions  to  Co— aon  Ptility  Plant 


Gross  Additions  to  Non  utility  Plant 


(L«ss)  Allowance  for  Other  Funds  Osad  During  Construction 


Other:  (provide  details  in  footnote) 


Cash  Outflows  for  Plant  (Total  of  Lines  20  through  25J 


Acquisition  .of. Other  Noncurrent  Assets  (d) 


Proceeds  from  Disposal  of  UOncurrent  Assets  (d) 


invMi^nt*  in  and  Advances  to  Associated  and  Subsidiary 


cS^anies^*"^  *"**  Advances  fron  Associated  and  Subsidiary 


FortbeQnalcr 

Mo«fa/Div/Y«r 


ConemYevio 
Date 


PliorYevio 
Date 

(0 


iuSidia^cSUSief'^^"  "  *"'*  a«ivances  to)  Associated  and 


Purchase  of  Investment  Securities  (a) 


Proceeds  from  Sales  of  Investsient  Securities  (a) 


Loans  Hade  or  Purchased 


Collections  on  Loans 


Het  (Increase)  Decrease  in  Receivables 


Wet  (Increase)  Decrease  in  Inventory 


Wet  (Increase)  Decrease  in  Allowances  Held  for  Speculation 


Net  Increase  (Increase)  in  Payables  and  Accrued  Expense 


Other:  (provide  details  in  footnote) 


*'  I  Uin^r^e^^g^  %  <^'*^  in)  Investing  Activities 
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Name  of  RcspoodcBt 


_(E)_ 


.(G) 


Tfaislteportis: 

An  Original 

A  Resubmission 


Date  of  Report 

Month/Dav/Year 


Fw  the  Qnarto- Eodiiv 
Month/Dav/Yea- 


STATEMENT  OF  CASH  F1X>WS  (continued) 


42 


43 


44 


45 


46 


47 


48 


49 


50 


51 


52 


53 


54 


55 


56 


57 


58 


59 


60 


61 


62 


63 


(a) 


Cuneat  Year  to  0«e 
Month/Dav/Year 


Phor  Year  to  Dale 
Momh/Dav/Year 


CA8B  rums  ntm  fxhmic: 


Proceeds  Fraa  Issuance  o£: 


Long -Ten  Debt  <b) 


ACTXVmBSt 


Preferred  Stock 


CoBunon  Stock 


Otber:  (provide  details  in  footnote) 


Capital  Contributions  from  Partuiers 


Net  Increase  in  Short -TerD  Debt  (c) 


Other:  (provide  details  in  footnote) 


Cash  Provided  by  Outside  Sources  (lines  43  -  50) 


• 


Payments  for  Retirement  of: 


Long-Term  Debt  (b) 


Preferred  Stock 


Connon  Stock 


Other:  (provide  details  in  footnote) 


Net  Decrease  in  Short-Term  Debt  (c) 


Dividends  on  Preferred  Stock 


Dividends  on  Ccnanon  Stock 


Net  Cash  Provided  by  (Used  in)  Financing  Activities 
(lines  51  through  59) 


NET  (mCRSASE)  DECREASE  IN  CASH  AND  CASH  BQIDIVAI.ENTS 
(lines  17,  41,  and  60) 


CASH  AND  CASH  EQUIVALENTS  AT  BEGINNING  OF  QUARTER 


CASH  AND  CASH  EQUIVALENTS  AT  END  OF  QUARTER 


FERC  FORM  NO  3-Q  (ED  MontWYear) 
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Na 


tofRBpoadcBl 


_(E)or. 


XC3) 


Thb  Report  iK 

AnOripnai 

A  ResulHmssion 


DatearKcport 

Month/Dav/Yeg 


STATEMENT  OF  ACCUMULATED  COMPREHENSIVE  INCOME  AND  HEDGING  ACnVTITES 


Far  tke  Quarter  Eadfa« 

MoMhPav/Yey 


hJST'^  i\ltl^S^^'hirAkl^l^^  iS^l^iSr'^-  °'  -^^--I'ted  other  co.^eh«.iv  income 
2.   Report  incoluan,    (£)   and   (9)    the  ««ount.  of     other  categories  of  oth«:  cwh  flow  hedges 

i«5Strs^fSsia^d''ih2'?gStS*Sa£jsL'tr.'iss?s^?^.''''  *•  "^^^  ^^««  *-*»•«••  --^^t  the 


(») 


Balance  of  Aecouat  219  at 
Beginning  of  Preceding 
Quarter 


Precediag^Quwrter 
ReclaseiEication  frcn 
Account  219  to  Ket  Incone 


Preceding  Quarter  Changes 
in  Pair  Value 


Total  (lilies  2  and  3) 


Balance  of  Account  219  at 
End. of  Preceding  Quarter/ 
Beginning  of  Current 
Quarter . 


Current  Quarter 
Reclaseification  Fran 
Account  219  to  Net  Incoaie 


Curr«»t  Quarter  Changes  in 
Pair  Value 


Total  (lines  6  and  7) 


Balance  of  Account  219  at 
End  of  Current  Quarter 


Unrealized  Gaias  nd 
Losses  on  Availabie- 
for-Saie  Secuiities 
(b) 


MmiiDuiB  PcosioQ 
Liability  adjustment 
(net  anil  will) 
(c) 


r>ORi{o  Cunency 
Hedces 


(d) 


Other 
AdiustmeBts 

(e) 


FERC  FORM  NO.  3-Q  (ED  Mondi/Year) 
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Nametf 


_(E). 


.(G) 


Tkis  Report  ic 

AnOiigiiud 

A  Resubmission 


Dite  of  Report 

Momfa/Dov/Yeir 


FortbeQoartcrEiidi^ 


STATEMENT  OF  ACCUMULATED  COMPREHENSIVE  INCOME  AND  HEDGING  ACTIVmES  (cooti 

med) 

Odwr  Cash  Flow  Hedges 
Onsen  Caiqoiy] 

Oher  Cash  Flow  Hedges 
PnsenCiiegoiy] 

Tocab  for  each 
c«egoiyof 
items  reooided  in 
Account  219 

(h) 

NetiDcooK 
(Cnied 

117,  Line  72) 

Totd 

Conprebeouve 

Income 

(D 

1 

^^H 

2 

3 

4 

^^^^^^^^^^^^^ 

5 

IHl 

6 

7 

8 

^^^^^^^^^^^^] 

9 

HHHHHi 

FERC  FORM  NO.  3-Q  (ED  MombOfear) 
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NmcoT 


(E)or. 


-(G) 


TUs  Report  k: 

._^AaOrigiinl 
A  Resnboissioii 


I>ite«rK(p«t 


NOTES  TO  FINANCIAL  STATEMENTS 


Fortke 


of  other  Cowr«ien.iv.  IncoM  and  MdainolSiJuiii^  Sr^L^,?"  """■   ""  S-"-»»t 
Cluuity  th.  note,  eecordins  to  i.?hbMie  .Mti^iJJ'   ^J^-     ^^  account  thereof. 

•tat— .t  .cc.pt  -her,  ^r^-i.'^ii^i.'i":^''ijr,^j^:^':^°' '"  "=* 

sjssi  !::^r  o^-ir:  ssi^  ^.^'u'-tr-^  ,-?f £  rr-  '^^' 
S;.i^'iJ2>..  "^  •'-  •  ^'•'  -i-"-^?^^i^i"iJ*s^iarTss^c^.i.':^ 

LS^'jfiS'S;  s,'^:s!2t!^°"  "«"«i°"  "■»  •"" «» -o-nt  of  „t.i„.d 

includina  «l«i,    tran.£er.  or  ier^rot  Sfili«.J     S^^jLi,!"^*"""  """"''"M 
.ale.  of  facilities  or  the  „1.  of^^rmp  li?i™t. U'SSutJ^"^  TSJ^S'"'"' 

-kI^     •  *^     ^  '**  purchases,   and  suanarize  the  adjustments  made  to  th-  h«i«^- 

sheet,    inccme  and  e]q>ense  accounts.  ««ju»unBnts  maae  to  the  balance 

•L^r?J5  S?ch'Sid  fl!^L?°?^  significant  changes  in  accounting  methods  made  during 
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' 

TUsReportis: 

AnOiigiiial 
A  Resutnmssion 

Dateoritcport 

Month/D«v/Year 

For  tke  Quarter  Endbig 

Month/Dw/Year 

CEi  or         <G) 

MANAGEMENTS  DISCUSSION  AND  ANALYSIS  OF  FINANCIAL  CONDITION  AND  RESULTS  OF  OPERATION 


(a)  Use  the  space  below  for  management's  discussion  and   analysis  of  financial  condition 
and  results  of  operation.  The  content  of  this  schedule  contains  coverage  of  trends 
(favorable  emd  unfavoredDle)  and  significant  events  or  uncertainties  in  the  areas  of 
liquidity  emd  capital  resources  that  affect  future  business  operations.  See  RM03-8-000 
for  further  information. 

(b)  Make  the  statements  explicit  and  precise,  and  number  tAe  responses  in  accordance 
with  the  items  listed.  Include  the  following  disclos\ures  as  they  apply  to  the 
respondent :{ 1 )  Regulatory  accounting  policies,  (2)Reyenue  recognition,  (3)  Asset 
inqpairment,  including  goodwill  and  other  intangible  assets,  (4)  Environmental 
contingencies,  (5)  Litigation  contingencies,  (6)  Defined  benefit  pension  plans  and  other 
post-retirement  benefit  plans,  (7)  Cost  capitalization  fKslicies,  (8)  Depreciation 
expense,  (9)  Decommissioning,  (10)  Asset  retirement  obligations,  (11)  Self  insurance, 
(12)  unique  ownership  arrangements,  (13)  Guarantees  emd  other  assurances.  (14)  Off- 
balance  sheet  financing,  (15)  Related  party  transactions,  (16)  Energy  trading  and  other 
related  risJc  management,  and  (17)  Other  significant  items. 


FERC  FORM  NO.  3-Q  (ED  MonthnTear) 
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NaaeoraetpoadcDt 


(E)or. 


_(G) 


ThbRqMftir 

AnOrigiBai 

__A  ResubuBssion 


DateorRepott 

MoMh/Dw/Yey 


For  Ibe  Qoarlcr  Eadii^ 

Monthnaw/Yey 


S^J^Y  OF  UmiTY  WANT  AND  ACCUMULATE)  PROVISIONS  FOR  DEPREOATION,  AMORTIZATION 


AND 


Report  in  eoliami  (b)  the  total  aaiount  tor  the  itoi  shn>n  i^   ^«i,—  /.%   - 

aawunt  for  electric  function,  ircolumn  Td)  ^e  So^o^^o!!  ^JtL  ^^""^  ^  ^°^""  <^' 

(specify) ,  and  in  column  (f)  cobwm.  function  ^     functxon.  m  colu«  t»)  oth«: 


the 


Ifi. 


II. 


12. 


13 


14 


..IL. 


16 


JLl. 


18 


19 


20 


21 


.22. 


.21. 


.21. 


.2£. 


.21. 


JLL. 


.2£. 

_2aL. 


..22. 


-2L. 


.22. 


33 


Classification 


QTZLZTT  KJOR 


In  Service 


Plant   in  ■«Wtrvir>    fri,,,^^,,^! 


Property  rmder-  r»r^,■^«1   T,^nnf_ 


Plant   Purrhasftrf   n.-   g^i,^ 


JlSREleted   Conatruction  Not   rii.«j,i  f  ittfl 


Bmerimfnral   P^l.n^  nr,r.\»»^ifi^ 


TOTAL  Drilitv   Pl^nh    flin>«   -J    tihrfflllTh   71 


Leased   rr.  f>^>,»^f, 


Held  for  Future  n«> 


Construction   Worlc    ^n    ProcTr«>«« 


■Acquisition    Ad-i.lBt^n»n^-fj 


TOTAL  Otility  Plant  (lines  8  through  12) 


Accum.    Prov. 


for  D^>reciation,   Aaortization 


iifii_EtiliJaLJElaiis_iiajisa_3j_and_l4i 
DCTAn.  or  Acoai.  pjuv.  por  ocprx.. 


IM   SERVTrg 


Pwrggiar-iRTi. 


Anort.  and  Depl.  of  Producing  Natural  Gas  Land,  Rights 


Aaort.  of  Underground  Storage  Land  and  Land  Rights 


Aawrtization  of  Other  Otility  Plant 


TOTAL    IN    .qRRVICE    ns,.,^    Tfi    thr»..„>.    91 


Leased    fn  nr^f,.^ 


■P«?reciation  and  D^nl^t^CT 


Amortization  and  neolerion 


TOTAL  Lea»»d  t:»  ft^ho^.,  (iin»«  ?4  ,»^  y.j) 


Held    for    Future  TI««. 


Dgpregiar^nT, 


*°"'^'^^^*'-^'-"1 


TOTAL  Held  for  FMn.re  ase    iiir,^.=  7r  and  ?o> 


Abandonment:   of    l-^gea    (Waniral   Ga«l 


ftagrtigarinn  of  Planr  Aeo^i«^^^nn  Ad-i...i-m«n,. 
TOTAL  Accua.    Provision    (lines   22,    26,    30,    31 


FERC  FORM  NO.  3-Q  (ED  MonthTyw) 
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Nmc  of  Respoodcnt 


-(E)  or. 


.(G) 


TUsRepoRu: 

AnOrismal 

AResobimssioa 


DueofRepon 
MoMfa/Dw/Yeg 


Fbr  the  Quaittr  Eodmg 
Monifafl?«v/Y«ar 


SUMMARY  OF  UTILITY  PLANT  AND  ACCUMULATED  PROVISIONS  FOR  DEPRECUTION,  AMORTIZATION  AND 
DEPLETION  (pate  2) 


Report  in  column  (b)  th«  total  amount  for  the  item  shoKn  in  column  (a) .   Report  in  Column  (c)  the 
amount  for  electric  function,  in  column  (d)  the  amount  for  gas  function,  in  column  (e)  other 
(specify),  and  in  column  If)  common  function. 


ELBCTRIC 

For  the  Quarter 

Ended 


(c) 


GAS 

For  the  Quarter 
Ended 

Month/Dav/Year 
(d) 


OTHER 

For  the  Quarter 
Ended 

Month/Dav/Year 
(e) 


CatOKXI 

For  the  Quarter  Ended 

Month/Dav/Year 


FERC  FORM  NO.  3-Q  (ED  Monthnfes) 
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Appeadix  A:  Form  3^2  and  6^  Soqiks. 


_(E)or. 


_(G) 


TWiBcpMtk; 

AaOhgmal 

^  RffttiOBimuB 


PLANT  IN  SERVICE  AND  ACCUMULATED  PROVISION  FOR  DEPRECUTION  BY  FUNCTION 


Function 


(•) 


r«rt  &:  Ball 


>■  Period  to  Oat*  £e 


Sl«e«rle  Plant  Xb  SMrrie* 


Plant  in  Service 

Tear  to  Date 
Balance 

Honth/Dav/Y— r 

(b) 


Acciaa.   D^ireciatioD 
Year  to  Date 


Steam  Producti«i 


Nuclear  Production 


Production-Conventional 


Month/rfv/y^^ 
(c) 


FERC  FORM  NO.  3-Q  (ED  Monflj/Year) 
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-(E)  or (O 


TMc  Report  ic 

An  Original 

A  Resutmiission 


DtfcorK^art 


For  tke  QBartCT  Eadfait 

Monfefl>ov/Ye«r 


PUBUC  imUTY  AND  UCENSEES  -  ELECTRIC  REVENUES  AND  MEGAWATT  HOURS 


X.  Report  below  electric  operating  revenues  for  each  prescribed  account  at  end  of  quarter. 
2.  In  coluan  (b)  report  Megawatt  hour  sales  through  the  end  of  quarter. 


laine 
No. 

Iteai 

(a) 

Hegawatt 

Hrs. 

(b) 

End  of  Quarter 
Month/Dav/Year 
(c) 

1 

aLBs  or  sucnzcxTT              ^^^^^^^^^^^^^^^^^ 

2 

(440)  Residential  Sales 

3 

(442)  Ccaiaercial  and  Industrial  Sales 

4 

Satall  (or  CcBsaercial) 

5 

lArge  (or  Industrial) 

6 

(444)  Public  Street  and  Highway  Lighting 

7 

(445)  Other  Sales  to  Public  Authorities 

8 

(446)  Sales  to  Railroads  and  Railways 

9 

(448)  Interdepartmental  Sales 

10 

Total  Sales  to  Ultimate  Customers  (lines  2  though  9) 

11 

(447)  Sales  for  Resale 

12 

Total  Sales  of  Electricity  (lines  10  and  11) 

13 

(Less)  (449.1)  Provision  for  Rate  Refunds 

14 

Total  Revenues  Met  of  Provision  for  Refunds  (lines  12  and 

la) 

15 

OTBKR  OFBRATXae  HSVaiOBS               I^IJ^^H^^H^HHH 

16 

(450)  Forfeited  Discounts 

17 

(451)  Misc  Service  Revenues 

18 

(453)  Sales  of  Water  and  Water  Power 

19 

(454)  Rent  from  Electric  Property 

20 

(455)  Interdepeurtmental  Rents  • 

21 

(456)  Other  Electric  Revenues 

22 

Total  Other  Operating  Revenues  (line  16  though  21) 

23 

Total  Electric  Operating  Revenues (line  14  and  22) 
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fE)or lO 


TWsKapHtit: 

AnOrigiiia] 

A  Resubmission 


DMtarBvort 


NATURAL  GAS  COMPANY.  GAS  REVENUES  AND  DEKATHERMS 


VtrtktQauUT 

Momh/D.vA-.y 


2"  ??1oiu^^?I!>°*'"'*J  '?'  revenue  for  wch  pr-cribed  account.  " 

2.    in  column   (b)   report  the  quantity  of  D«fcath«».  .old  of  natural  ga,  at  ^  of  <^t.r. 


H 
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Nane  of  Reqwndcnt 


_(E)_ 


-(Q 


TUs  Report  iK 

An  Origin] 

A  Resubmission 


Date  of  Report 

MaaMDmrfar 


For  the  Quarter  Endiiig 
Mowri>/Dw/YaL 


DEPRECIATICm,  DEPLETION,  AND  AMORTIZATION  OF  UTIUTY  PLANT 


1.  Report  the  amounts  of  depreciation  expense,  asset  retireawnt  cost  d^reciation,  depletion  and 
aaortization,  except  amortization  of  acquisition  adjustatents  for  the  accounts  indicated  and 
classified  according  to  the  plant  functional  groups  described. 

Functional  Classification 
(a) 

Depreciation 

(403) 
<b) 

ARO 

Depreciation 

(403.1) 

(C) 

Aa»rt. 

Charges 

(404-405) 

(d) 

Total 
(e) 

1 

••etioB  Xi   SLScntzc           ^^^^^^^^^^^^^^^^^^^^^^^^H 

iihhh 

2 

Intangible  Plant 

3 

Steam  Product.\an  Plemt 

4 

Nuclear  Production  Plant 

5 

Hydraulic  Production  Plant  - 
Conventional 

6 

Hydraulic  Production  Plant  - 
Puaped  Storage 

' 

7 

Other  Production  Plant 

8 

Transmission  Plant 

9 

Distribution  Plant 

10 

General  Plant 

11 

Comnon  Plant 

12 

TOTAL  ELECTRIC  (lines  2  thoughll) 

13 

Section  B:  mxmUL  OAS            ^^^^^^^^^^^^^^^^^^^^^^^^^| 

HIHh 

14 

Intangible  Plant 

15 

Produttion  Plant,  Manufacturing 
Plant 

16 

Production  and  Gathering  Plant, NG 

' 

17 

Products  Extraction  Plant 

« 

18 

Underground  Gas  Storage  Plant 

19 

Other  Storage  Pleuit 

20 

Base  Load  LUG  Terminal ing  and 
Processing  Plant 

^     *■ 

21 

Transmission  Plant 

22 

Distribution  Plant 

23 

General  Plant 

34 

Cowmon  Plant 

25 

TOTAL  GAS  (lines  14  though  24) 
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Name  or 


_(E)« (O 


lUs  Report  Ik 

AnOrigintf 

A  Resubmission 


DMeorKcpert 


For  tke  Qaaitcr 


H^CTOCniODUOTON.  OTOER  roWER  SUITLY  EXPEND 


SSh^a^^?nS"|:^;a"^  ^'^  ~PPly  «P-.e..  tr«»^..ion  ^  distribution  «cp«.„ 


10 


11 


12 


13 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


I.POWER  PRODOCTIOM  AND  OTHER  SUPPLY  EJCPEKSES 


Steam  Power  Generation-Operation  (500-509) 


Steam  Power  Generaticai-Maintenance  (510-515) 


Total  Steam  Power 


Nuclear  Power  Generation-Operation  (517-525) 


Nuclear  Power  Generation-Maint«iance (528-532) 


Total  Nuclear  Power 


Ifirdraulic  Power  Generation  -Operation   (535-540.1) 


Hydraulic  Power  Generation-Maintaiance(S41-54S.i) 


Total  Hydraulic  Ponrer 


Other  Power  Generatian-Operati<Mi   (546-550 . 1) 


Other  Power  Generation-Maintenance (551-554.1) 


Total  Other  Power  Generation 


Other  Power  Supply  Eiqjenses 
Purchased  Power  (555) 


System  Control  and  Load  Dispatching  (556) 


Other  Expenses  (557) 


Total  Other  Power  Stgiply  Expenses  (line  2  thou^  17) 


2.  TRAWailSSIOM  AND  DISTRIBOTIOM  EXPBISES 


Transmission  Operating  Expense  (560-567.1) 


Transmission  Maintenance  Expena^s    (568-574) 


To^al^Transmission  Operations  and  Maintenance  Expenses  (lines  20 


Distribution  Operation  Expenses  (580-589) 


Distribution  Maintenance  Expenses  (590-598) 


Total  DistritJutitm  Expenses  (lines  23  and  24) 


Total  Transmission  and  Distribution  Expenses  (lines  22  and  25) 


TOTAL  (lines  18  and  26) 
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NuKofRespoadcBt 

This  RqMHt  is: 

An  Original 
A  Resubmission 

Date  of  Report 

Mont<i/Pay/Yq^r 

For  the  Quarter  Ending 

M<?nM>aY/yw 

<E^or    (G) 

GAS  PRODUCTION  AND  OTHER  GAS  SUPPLY  feJUTiNSES 


R«p< 

jrt  the  aawunt  of  gas  production  and  other  gas  suRply  expenses  at  the  end  of  the  quarter       | 

End  of  Quarter 
Month/Dav/Year 

1 

OIH^^H 

2 

Maanfaetured  Qaa  Prednetion 

3 

(700-708)  Steam  Production-Operation  and  Maintenance 

^^^^^^^^^^^ 

4 

(710-742)  Manufactured  Gas  Producticm 

5 

Total  Manufactured  Gas  Production  (lines  3  and  4) 

6 

■atnxal  Om  VrodBC^on  and  OarheHi^ 

■^^^^^^^^^^hI 

7 

(750-760)  Operation 

^^^^^^^^^^ 

8 

(761-769)  Maintenance 

9 

Total  Natural  Gas  Production  and  Gathering  (lines  7  and  8) 

10 

troduetioo  Bxtraetien 

^m^^m^^iH 

11 

(770-783)  Operation 

12 

(784-791)  Maintenance 

13 

Total  Production  Extraction  (lines  9  and  10) 

14 

(795-798)  Exploration  and  Developnent  Expenses 

15 

Other  Omm   Supply  Bxpenses 

^I^^^^H^^^^H 

16 

Operation 

^^^^^^^^^^^^H 

17 

(800)  Natural  Gas  Wiell  Head  Purchases 

18 

(800.1)  Natural  Gas  Well  Head  Purchases,  Intra  ccopany  Transfers 

19 

(801)  Natural  Gas  Field  Line  Purchases 

20 

(802)  Natural  Gasoline  Plant  Outlet  Purchases 

21 

(803)  Natural  Gas  Transmission  Line  Purchases 

22 

(804)  Natural  Gas  City  Gate  Purchases 

23 

(804.1)  Liquefied  Natural  Gas  Purchases 

24 

(805)  Other  Gas  Purchases 

25 

(805.1) (Less)  Purchase  Gas  Cost  Adjustments 

26 

Total  Purchased  Gas  {lines  17  through  25) 

27 

(806)  Exchange  Gas 

28 

Vsrebased  Oea  Bapenaes 

H^H^I^^HHri 

29 

(807.1)  Well  Expense-Purchased  Gas 

30 

(807.2)  Operation  of  Purchased  Gas  Measuring  Stations 

31 

(807.3)  Maintenance  of  Purchased  Gas  Measuring  Stations 

32 

(807.4)  Purchased  Gas  Calculations  Expenses 

33 

(807.5)  Other  Purchased  Gas  Expenses 

34 

Total  Purchased  Gas  Expenses 

35 

(808.1)  Gas  Withdrawn  From  Storage-Debt 

36 

(808.2) (Less)  Gas  Delivered  to  Storage-Credit 

37 

(809.1)  Withdrawals  of  Liquefied  Natural  Gas  for  Processing-Debt 

38 

(809.2) (Less)  Deliveries  of  Natural  Gas  Processing -Credit 

39 

Ou  Osed  la  Utility  OpMratloa-CrmUt 

^^^^^^^^^^^H ' 

40 

(810)  Gas  Used  for  Con^ressor  Station  Fuel-Credit 

^^^^^^^^^^^^ 

41 

(811)  Gas  Used  for  Prod<jcts  Extraction-Credit 

42 

(812)  tSas  Used  for  Other  Utility  Operations-Credit 

43 

Total  Gas  Used  in  Utility  Operations  -Credit 

44 

(813)  Other  (^s  Supply  Expenses 

45 

Total  Other  Gas  Supply  Expenses 

,4? 

TotiJ.  Production  Exuenses 
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_(E)or {Q) 


Ws  Report  iK 

AnOriginid 

A  Reaibniissiaa 


Due  or  Report 


NATURAL  GAS  STORAGE,  TERMINAUNG,  PROCESSING  EXPENSES 


For  tbt  Qyartcr  Eiidfa« 

Month/Dav/Yar 


^^port   the  amount  of  natural  oas  storam  t-»CT».i...i<-—  _      •  ■ 

expenses  at  the  md  of  the  quarter   ^'  '^*^=»^°*l"»g>  processins.  transmission  and  distribution 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


122" 


MATDRAL  GAS  STORAGE.  TERMIKaLIMG  AKD  PROCESSIMQ  EXPENSES 


UNDERGROUND  STORAGE  EXPEMSES 
(B14-826)  Operations 


{830-837)  Maintenance 
Total  (lines  3  and  4) 


OTHER  STORAGE  EXPENSES 


(840-842.3)  Operations 


(843.1-843.9)  Maintenance 


Total  Other  Storaye  Expenses  (lines  6  and  7 > 


Liquefied  Natural  Gas  Terminaling  and  Processing 
(844.1-846.2)  Operations  ' 


(847.1-847.8)  Maintenance 


^l  'i^l'n  S5"it}  '^'  ""^"^  •«»  f-— .i». 


TRANSMISSION  EXPENSES 


(850-860) Operation  Expense 


(861-870)Maintenance  Expenses 


Total  Transmission  Expense  (lines  IS  and  16) 


DISTRIBOTION  EXPENSES 


(871-881)Operation  Expenses 


(885-894) Maintenance 


Total  Distribution  Eaqgenses  (lines  19  and  20) 
Total  (lines  5.  9.  13.  n  and  7^} 
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nf  Bf  ipwulfiil 


_(E)or. 


-(Q) 


Tins  Report  is: 

AnOhgiiiid 

A  Resobnassioa 


Date  or  Report 


For  the  Qoaitcr  Eadtes 
M«rtiAD»v/Yeg 


CUSTOMER  ACCOUNTS,  SERVICE,  SALES,  ADMINISTRATIVE  AND  GENERAL  EXPENSES 


Report  the  eunount  of  customer  account  «xpeiises,    emd  administrative  and  general  expenses 
at  the  end  of  the  quarter. 


End  of  Quarter 
Month/Da^^TYear 

1 

(901-905)  CUSTOMER  ACCOUNTS  EXPENSE 

2 

(907-910)  CUSTOMER  SERVICE  AND  INFORMATIONAL  EXPENSES 

3 

(911-917)  SALES  EXPENSES 

4 

^mi^iHJi^^^nHi^H 

^^^^^^^^^^^^^^^^^^^^^^^^^^^1 

5 

Operatloas 

^^^^^^^^4 

6 

(920)  Administrative  and  General  Expenses 

7 

(921)  Office  Supplies  and   Expenses 

8 

(Less)  (922)  Administrative  Expenses  Transferred-Credit 

9 

(923)  Outside  Services  Employed 

10 

(924)  Property  Insurance 

11 

(925)  Injuries  and  Damages 

.12 

(926)  Qnployee  Pensions  and   Benefits 

13 

(927)  Franchise  Requirements 

14 

(928)  Regulatory  Coinnission  Expenses 

15 

(929)  (Less)  Duplicate  Charges  -Cr. 

16 

(930.1)  General  Advertising  Expenses 

17 

(930.2)  Miscellaneous  General  Expenses 

18 

(931)  Rents 

19 

Total  Adm.  emd  General  Operations  (lines  6  through  18) 

' 

20 

mhbhihh 

21 

(935)  Maintenance  of  General  Plant 

22 

mSis'fj^^i^ii^Inrfl?^*"'  Expenses 

.  t 
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-(E). 


-(G) 


TMsKcrHtte 

AnOrigmd 

*  Rcsnbmsnon 


DttctfRqMit 


OTHER  REGULATORY  ASSETS  (AoooDnt  lt2.3) 


For  the 


Assets, 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


Djscription  and  Purpose  of 
Other  Reoulatorv  Assets 


Total 


(a) 


(b) 


Debits 


<c) 


Credits 


(d) 


Balance  End 

of  Quarter 
Month/Dev/Y^M.,; 


(e) 
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_(E)or. 


_(G) 


This  Report  is: 

AnOrigiiial 

A  Resubmission 


DatcorBcpart 

MouMDmnoT 


Far  Oe  Qoiter  Eadfav 


OnSR  REGULATCNtY  UABILTTIES  (Accooot  254) 


1.   Report  below  the  particulars    (details)   called  for  concerning  other  regulatory  liabilities, 
including  rate  order  docket  nunber,    if  applicable. 


2.  Minor  items    (5%  of  the  Balance  in  Account  254  at  end  of  period,    or  anounts  less  than  $50,000 
ndiich  ever  is  less) ,   aiay  be  grouped  by  classes. 


i 

Description  and  Purpose  of 
Other  Regulatory  Assets 

(a) 

Balance 
Beginning  of 
Quarter 

Debits 
(c) 

Credits 
(d) 

Balance  End  of 

Quarter 

Month/Dav/Year 

(e) 

1 

^ 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IB 

19 

20 

4, 

21 

22 

23 

24 

Total 

1 

FERC  FORM  NO  3-Q  (ED  MonthTYtx) 
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AoOiigioal 

Resubmissioo 


For  Ike  Qaaitcr  EmB)^ 

Moath/Dav/Yeir 


TRANSMISSION  OF  ELECTRICITY  FOR  OTHERS  (ACCOUOT  456^ 


1. 
cc 
util 


«titieS  liStSd'^in^cSluSS  tlf?   (bf  2^(tf"^'  ^^  °«  tr««i..lan  .«:vice  involving  th. 
1-  ?50Ft  in  colum.  (a)    the  caa>any  or  oublie  ^^,r>^r^^^  ►v—  _..^  . ^ .      . 


Rip2?r*fS,%S£^^,^i  ^i^^*^''p«bl??'iJ§hS?^'1at^  e"  '»'  "^^  tr««i..ien  .«:vic.. 
CoK»   (c)  .th._co5^y  or'=5SSrc%^Mly*ffi'^i?^j^^^fy^  ^^''^fSTtSS^fi?! 


Raoorl  in  column    (b)thi  coi«>i£7^-'o^irr'i,^fhSi;S^'^S..^^  P*"  '«>'  " „  --^v^v 

c^m   (c)    the  coi>i^  or^SSlc^u^rity  thSt  h^-S2?L*^-*2*f?y  !52  *^»c«ivwl  £r5iraSri5 


entities  listed  in  colunna   UK    (bT  or   ( c )?  »friliation  the  respondent  has  with  tS 


^d'?oS§iSSni'*if'?SrsSrl^2l^2^f2llgi*?«i||f?£iSS  ?2S  ^S^pS?  ."»•  ^^Ji-*!  contractual   t. 
Service,   OLF-£or  Other  Lono-TeS  Fim  iviniS.Tl-i^BlJf  '^™.**i"t  to  Point  Transmiasion 

Point  Transmission  RS^tiOTf^(IF-iSrnS?£i™^?5-S^i*^'    ^^  *?^  Short-Term  riSTpSint  to 
fjrvice,    and  *D-for.Out^-pSiod  jijSs^ti       oSS^SiS'iS.'f^^SJL  ^S"**"  <?"»«•  T?iSSiiiSion 
•true-ups'    for  service  provided  in  ptiorSoortiino  niSf  JIiS'^*b£°^  ■  P^  accounting  adjustaients  or 
for  ea^adjustment.      sSe  Gegggai^iStgSctjggl^dSfSiti^^rcgS^r  «Pl«»«i<»  iaTfSStSSte 


Conpany  or  Public 
Authority 


(a) 


Energy 
Received 


(b) 


I  Energy 
Delivered 


10 


XI 


12 


13 


(c) 


Statist 
ical 
Classif 
ication 

(d) 


FBRC 

Tariff 


(•) 


Point  of 
Receipt 


<f) 


Point  of 
Delivery 


(g) 
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of 


.(B)    or 


AG) 


This  Jtaport  la : 

An  Original 

A  Resulmission 


Data  of  — gort 


MOnth/Dav/Year 


IKANSMISSION  OF  BLECTRICITY  FOR  OTHERS  (ACCOUNT  456)  (coatiHMd) 


Poor  tha  Qoartar 


list  all 
(d). 


5.  In  column  (a),  identify  the  FBRC  rata  schedule  or  Tariff  Number.  On  separate  lines, 
FERC  rate  schedules  or  contracts  designations  under  which  service,  as  identified  in  coi 
is  provided. 

6.  Report , receipt , and  delivery  locations  for  all  single  contract  paths,  'point-to-point" 
transmission  service.  In  column  (f)  report  the  designation  for  tne  substation,  or  other 
appropriate  identification  for  where  energy  was  delivered  as  specified  in  the  contract. 

7.  Report. in  column  (h>  the  number  of  megawatts  of  billing  demand  that  is  specified  in  the  fim 
transmission  service  contract.   Demand  reported  in  column  (h)  must  be  in  megawatts.   Footnote  any 
demand  not  stated  in  megawatts  basis  and  explain.  ^^         »~w  wi.»  «uy 

8.  Report  in  column  (i)  and  <j)  the  total  awgawatt  hours  received  and  delivered. 

9.  In  column  (k)  through  (n)  report  the  revenue  amounts  as  shown  on  bills  or  vouchers 
(k)  provide  revenues  from  energy  charges  related  to  the  amount  of  energy  transferred. 


In  column 
In  coluDD 


(m),  BTOvide. the  total  revenues  from  all  other  charges  on  bills  or  vouc&ers  r«)dered,  including 
.   .  ,        Bcplam  in  a  footnote  all  cooDonents  of  the  amount  shown  in  column 
Raport  in  column  (n)  the  total  charge  shown  en  bills  rendered  to  the  entity  listed  in 


out  of  period  adjustments.  Explain  in  a  footnote 


(■i     . 

column  (a).   If  no  monetary  settleownt  %»as  made,  enter  zero  in  column  (n) .   Provide  a  footnote 
explaining  the  nature  of  the  non-monitory  settlement,  including  the  amount  and  type  of  enerov  or 
service  rendered.  "^    ^^■^^3 

10.  Provide  total  amounts  in  coluan  (i)  through  l^)   as  the  last  line. 

11.  Footnote  entries  and  provide  explanations  folI«i#ing  all  required  data. 


Line 
80. 

Billing 
Demand 

(h) 

MMH 
Received 

(i) 

MMH 

Delivered 

<j) 

Demand 
Charges 

(k) 

toergy 
Charges 

(1) 

Other 
Chargers 

(m) 

Total 
Revenue 

(n) 

1 

2 

3' 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
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.(B)  or 


This  R^ort  ii: 
An  Original 

A  Rcsxitaission 


Date  of  Raport 

Month/Dav/Yaar 


TRANSMISSKm  OF  ELECTRICITY  BY  OTHERS  (ACCOUNT  5«5) 


For  tbm  Quartar  Kiding 

Month/Dav/Y«iir 


Report  all  transmission, 
-  -  jparativas ,  Bunicir"^" 
the  quarter  reported. 


cpop^ativei:  iunin£;iiu:4stSthS'5i^c°luSSHiSir^qS£llJgg'lfa§aSi 


electric  ntilities. 
and  others  throng 


authorities  that  provided  transadssion  service  through  the  garter  r^orted?      P«»iic 

ind^oSSi^^if*SrsSrl!SI^K'fSiiSiS?'J^e?IJS"HS?SSr^S^ 

transiaission  service.      See  General  Instructions  £™  StroiSJTofStitiiti^l  liiSSifSltioo.. 
the''S2SLiSsi§i"SSr4iie"^   '*^'    "*'  '^^'^  -«g«-tthours  receives  and  delivered  by  the  provld«-  of 

liaSSSSSi-^  ?S^IS?.-i?'i^,**'-f°'*.'?i  •5P«n*SS  M  «hoim  on  bills  or  vouchers  rendered  to  the 
respondent,      in  column    (e)    report  the  demand  charges  and  in  coli^    (f»    ^•rnO^-hltMU^.i??.^  ►_ 

!is:^h?"C^'^-f-^^^'^  i^isSeiiLlS^S^els^^i^'fel^ 

^i'^SoiSl-anT^M  ISS^'^5r'S^i?^?eS§:r2S^'"*  °^^  non-monet^  ^tti^^  !5§!u^ 

6.  Enter  "TOTAL'  in  coluani  (a)  as  the  last,  line. 

7.  Footnote  entries  and  provide  ejqplanations  following  all  required  data. 


or  pohUe*"'"'^ 
Aathority 

(a) 

Stat. 
Class 

(b> 

Megawatt 

boors 
Itoeeived 

(o) 

Megawatt 

hours 
Delivered 

(4) 

Charges 
(a) 

Cbargas 
(f) 

other 
Ctergas 

<g) 

Total 
(b) 

6 

7 

8 

1 
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N-.fK«p«d-. 

TUsRqnrtis: 

An  Original 
A  ResubmisskHi 

DnteofRcpert 

For  die  Quarter  Endb* 

(E>or          (G) 

Month/Dav/Year 

MONTHLY  PEAK  LOADS  AND  ENERGY  OUTPUT 


l^i.SS^ii ■  ^®  monthly  peak  load  and  energy  output.      If  the  respondent  has  two  or  more  noiMr 
intl^t^S5s?S.'*°    P^^^lly  integrates,    furnish  the  required  iSSrS^iSTfSr  m^  ^^^^ 


non- 


(2)  Report  on  line  2  by  month  the  system's  output  for  each  month. 

(3)  Report  on  line  3  by  month  the  non-requirements  sales  for  resale   inelu<)*  in   ^>l*  imi»-vi» 
amounts  any  energy  losses  associated  wiS  the  sales         resaie.  include  in  the  monthly 

ilio5iS?5d  Sith^eS^tSS^''*'  "*•  system's  monthly  maximum  megawatt  load  (60  minute  integration) 

iS)   Report  <m  lines  5  and  6  the  specified  infozniation  for  each  monthly  peak  load  reported  on  line 


Line 
Mo 

(a) 

Month/Year 

Month/Y^r 

ttonth/Year 

Total   for  Quarter      1 
(d)                             1 

•""*Tbj"* 

1 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^1 

2 

Total  Monthly  Energy 

3 

Monthly  Non-Requirements  Sales 
for  Resale 

4 

Monthly  Peak  MW 

S 

Day  of  Month  Peak 

6 

Hour  of  Monthly  Peak 

0        e 


FERC  FORM  NO.  3-Q  (ED  Month/Yev) 


Federal  Regigter/Vol.  68.  No.  129 /Monday,  July  7,  2003 /Proposed  Rules 


Docket  Na  RM03-4-000 

Appendix  A:  Fonn  3-Q  and  6-Q  Samples. 


40397 


_(G) 


TMtSqpattiK 

AaOiifiail 


"iftTVWT^m 


M(»miLY  TRANSMISSICm  SYSTEM  PEAK  LOAD 


r«r 


Mwwm< 


(1)  Report  the  monthly  peak  k)«l  on  the  respondent's  tnonnission  system.  If  the  respondent  has  two  or  more  power  systems  which 
are  not  physically  mtegrated.  furnish  the  required  information  for  each  non-integrated  system. 
^2^  Report  anhn^lhy  iwnwrti  ih>  tr—niM— w^  «y«inn't  pftk  V>ad 

(3)  Report  on  lines  3  and  4  the  specified  mfonnation  for  each  monftly  transmission-system  peak  k«d  reporiBd  « 

(4)  Report  on  hnes  4  through  11  by  month  the  system' monthly  maarinnmiin^awatt  toad  by  stMistJcal'-'HtifK-^^   SeeQenenl 
Instruction  for  the  definition  of  each  uttistiftl  dassificatioa 


(■) 

MoBdinfear 
(b) 

(c) 

(d) 

Total  for  Qoaner 
(e) 

1 

MONTHLY  TRANSMISSI<m 
SYSTEM  PEAK  LOADS 

HHH 

2 

Monthly  Peak  MW-Total 

3 

DayofMbndilyPeak 

4 

Hour  of  MonAly  Peak 

5 

Rrm  Network  Service  -  For  Self 

6 

Rtm  Netwoft  Service  -  For  Others 

7 

Long-Term  Rrm  Poim-to-Point 
ResCTvatiotts 

8 

Other  Long-Term  Firm  Service 

9 

Short-Tenn  Rnn  Pomt-to-Poim 
Reservation 

10 

Non-Fmn  Service 

11 

Other  Service 
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Fonn  Approved 
CKidBNo. 


Expina  CMoaM>n/Ytar'i 


THIS  FUNG  ISA 

An  Initial  (Origiial)  Applicttion  or 

J.  Resubmission  No. 


FERCF(HtMNo.6^2:       ' 
QUARTERLY  FINANCIAL  REPORT 
OF  OIL  PIPELINE  COMPANIES 


This  rapon  is  nandaiDfyimder  the  ImetsttteOwimeTO  Act.  Section  20.  and  18  01^  Rrih«  to  report  may  result  in 

criminal  fines,  civil  penalties  and  other  sanctions  as  provided  by  tow.  The  Federal  Energy  Regulaiofy  Conmnssion  does  not 
ooasidcfdiis  report  to  be  <rf  a  cowfidential  nature. 
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LIST  OF  SCHEDULES 


Matmx  in  coIvbb  (o)   ttaa 
iafoxaatioa  or 


,   "aot  applioabla'  as  approprlata, 

for  oartala  paffos.     Gait  pagos 
or  *aot  applieabl*". 


tte 


Line 
No. 

Title  of  Schedule 

Page  No. 

Renarks 

1 

General  Information 

3 

■■ 

2 

Excerpts  from  Law  and  General  Penalties 

4 

3 

General  Instructions 

5-7 

4 

Identification 

8 

5 

Officer (s)  Certification 

9 

6 

IiBportant  Changes  During  the  Quarter 

10 

7 

Comparative  Balance  Sheet 

11-13 

8 

Statoient  of  Incone  and  Retained  Earnings 

14-16 

9 

StateiDent  of  Cash  Flows 

17-19 

10 

Statement  of  Accumulated  Comprehensive  Income  and 
Hedging  Activities 

20-21 

11 

Notes  to  the  Financial  Statements 

22 

12 

Management  Discussion  auid  Analysis 

23 

13 

Operating  Revenues 

24 

14 

C^>eration,  Maintenance  and  General  Expenses 

25-26 

15. 

Statistics  of  Operation 

27-28 
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Z. 


Poxposa 


*hi«  £oza  is  a  ragulatozy  support  raQoirsiMBt  ondar  1*  cm  357.400.  It  is  dssioasd  to 
eollact  financial  and  oparatiomal  infoxaatiooal  tram  oil  pipalina  ca^>anias  sobjact  to 
tha  jurisdietioo  o£  tba  Fadaral  Kaazgy  Kagolatory  CoaBission.  This  raport  is  also 
considarod  to  ba  a  aooconfidantial  public  usa  £oxa. 


ZZ. 


Mho  Mast  Pila 


(a)  «ach  oil  pipalina  conpany,  snbjaet  to  tba  proirisiaos  o£  Saetion  20  of  tba  Zntarstata 
Co^Mrea  Act,  and  ba-rino  jorisdietioaal  oparating  raraanas  of  $500,000  or  aora  in  aacb 
of  tba  tbraa  laaMdiataly  pracading  ealandar  yaars,  aust  sotait  this  foxa. 


ZZI.  Nbat 


Hbmm   to  Sofeait 


(a)  Snbait  tbis  foxa  alactronically  tbrougb  tba  roxa  6>0  Sntaiasioo  Softwara.  Xatain 
copy  of  tbis  raport  for  your  filas. 

(b)  Kaspoodaats  aay  snbait  tba  Of f icar(s)  Cartif ieation  alactronically  or  fila  a  sionad 
original  Officar  Cartifieation  tot  ^^ 

Cbiaf  Aecoontant 

808  rirst  Straat  H.B. 

WasbingtcB,  OC  20426 

(c)  If  tba  financial  statsaants  coatainad  in  tbis  raport  ara  ravlawad  by  a  Cartif  lad 
»nblic  Accountant,  tba  CPA  raviaw  lattar  anst  accoapaaiy  tbis  rsport.  Tba  financial 
statsaants  ara  tba  Coaparativa  Balaaoa  Sbaat,  Statsawnt  of  Znooas  and  Katainad  Baxaings, 
tba  Statsaant  of  Casb  riows,  and  tba  Stataaant  of  Accnailatad  Ccavrabansiva  r^"'^-^   and 
Bsdging  Activitias,  along  witb  tba  ralatad  notas  to  tbasa  stataasnts  Plaaaa  aail 
copy  of  tba  CPA  raviaw  lattar  to: 

Cbiaf  Accountant 

888  rirst  Straat  H.B. 

Nasbiagtoo,  DC  20426 


IV. 


Nban  to  Sobait 


(a)  Snbait  tbis  raport  foxa  according  tba  filing  datas  eontainad  in  sactions  18  CFR 
357.400  of  tba  Pnaaiission's  ragulatioos . 

V.  llbMX9   to  Sand  Conaants  on  Public  Raporting  Burdan 

(a)  tba  public  raporting  burdan  for  tbis  oollactira  of  infoxaation  is  astiaatad  to 
avaraga  [insart  hours]  par  rasponsa,  including  tba  tiaa  for  reviewing  instructions, 
searching  existing  data  sources,  gathering  and  aaintaining  tba  data  needed,  and 
eoaplating  and  reviewing  the  collection  of  infoxaation.   Send  ccaaents  regarding  this 
hurden  estiaate  or  any  aspect  of  this  collection  of  infoxaation,  including  suggestions 
for  reducing  this  burden,  to  the  Federal  Bnergy  Regulatory  Ccaaission,  888  First  Street, 
■B,  Washington  DC  20426  (Attentim:  Michael  Miller,  ED-30);  and  to  the  Office  of 
Infoxaation  and  Regulatory  Affairs,  Office  of  the  Managaoant  and  Budget,  Washington,  DC 
20503  (Attention  sDeak  Officer  £or  the  Federal  Bnergy  Regulatoxy  riaaliisl  mi] . 


(b)  Tou  shall  not  be  penalized  for  failure  to  respond  to  tbis  colleetieo  of  info; 
unless  the  collection  of  infoxaation  displays  a  valid  0MB  control  nuaber. 


ition 
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EXCERPTC  FROM  THE  LAW 


lotentate 


Acc,Pirtl 


Section  20 


(1)  The  Conanission  is  heiri»y  anAorized  to  leqime  annual  perkidic.  or  sped^ 
Aissecticm),  to  presage  the  manner  and  form  in  whi(A  such  report  shall  te 

••♦specific  and  fiill,  tnie,  and  correct  answers  to  all  questions  qxn  which  the  Commission  may  deem  infbnnation  tci  be  necessary, 
classify  such  OBTiers.  lessors,  •••as  it  may  deem  proper  for  any  of  these  purposes. 


GnenI  Penalties 


Section  20 


(TKb)  Any  person  who  shaD  browingly  and  wiUfully  mala,  cause  to  be  made,  or  participate  in  the  making  of  any  ftlae  entry  in 
any  amml^or  other  report  required  under  this  sectiwi  to  be  filed,  •••or  shall  knowmgly  or  wiUftilly  fik  with  the  Commissioa  any 

fidse  report,  or  other  docmient,  shall  be  deemed  guilty  of  an  misdemeanor  and  shall  be  subject,  upon  conviction  in  any  cow 

United  States  of  competent  jurisdiction  to  a  fine  of  not  more  than  five  thousand  d(rflars  or  invrisonment  fo  not  mo«e  than  two 
years,  or  both  sudi  fine  and  in^wisonmem.-^** 

(7Xc)  Any  carrier  or  lessor,  or  any  officer,  agent,  employee,  or  represeutative  thereof,  who  shall  bil  to  iwiw  and  file  an  annual  or 
other  report  with  the  Commissi^  within  the  time  fixed  by  the  Commission,  or  to  make  specific  and  fiill  true  and  correct  aiKwer  to 
any  question  within  Airty  days  from  the  time  it  is  Uwfiilly  required  by  the  Commission  so  to  do,  shall  forfeit  to  the  Umted  States  die 
sum  of  one  hundred  dollars  for  each  and  every  day  it  shall  continue  to  be  in  default  with  nspea  thereto. 


J 
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GENERAL  INSTRUCTIONS 


I.    Prepare  this  report  in  conformity  with  the  Uniform  System  of  Accounts  (18  CFR 
352) .   Interpret  all  accounting  words  and  phrases  in  accordance  with  the  Uniform  System 
of  Accounts . 


II.   Enter  in  dollar  amounts  in  whole  numbers. 


III.  Complete  each  question  fully  and  accurately,  even  if  it  has  been  answered  in  a 
previous  quarterly  report.   Enter  the  word  "None"  where  it  truly  and  completely  states 
the  fact . 

IV.  Enter  the  month,  day,  and  year  for  all  dates.   Use  custranary  abbreviations   The 
Date  of  Report"  included  in  the  header  of  each  page  is  to  be  completed  only  for 

resubmissions.  The  date  of  the  resubmission  must  be  reported  in  the  header  for  all  form 
pages,  whether  or  not  they  are  changed  from  the  previous  filing. 

V.  For  any  resubmissions,  submit  the  filing  using  the  Form  6  -  Q  Submission  Software. 

^'^     Generally,  except  for  certain  schedules,  all  numbers,  whether  they  are  expected  to 
be  debits  or  credits,  must  be  reported  in  the  positive.   Numbers  having  a  sign  that  is 
different  from  the  expected  sign  must  be  reported  by  enclosing  the  numbers  in 
parentheses . 

VII.  For  the  Management's  Discussion  and  Analysis  of  Financial  Condition  and  Results  of 
operation  schedule,  provide  a  forward-looking  discussion  of  the  assessment  of  the 
probable  future  impacts  of  specific  identified  significant  current  events  and  future 
events  on  the  respondent's  operations  and  financial  position.   Specifically  address  the 
following  details  as  they  apply  to  the  respondent.  "icas 

(1)   Regulatory  accounting  policies  -  provide  a  description  of  the  iiroact  of 
competition,  the  changing  regulatory  framework  in  which  the  respondent  operates,  and  an 
assessment  of  the  impact  should  a  change  in  a  critical  accounting  policy^cur. 

ilL  .^T^^'^t   «c°9nition  -  provide  a  description  of  the  possible  impacts  associated 
regulation  for  revenue  recognition,  along  with  a  description  of  the  revenue  accounting 
model  used  and  the  major  assumptions  associated  with  the  model.   In  addition,  provided  a 

fccoSiJi^in^erSsS^"^'^  '"'"^^  '"^^^^  ^"^^'-^'^  ^^^^  ^  =^^«  -  ^^«  r^-^^ 

(3)  Asset  impairment,  including  goodwill  and  other  intangible  assets  -  provide  a 
description  of  the  possible  in?>acts  of  variations  in  assunptions  used  for  these 
measurements,  and  provide  a  description  of  the  possible  future  impacts  should  a  change 
m  a  major  assuin>tion  occur.  *—*«€.  wuuiye 

(4)  Environmental  contingencies  -  provide  a  description  of  the  possible  future  impacts 
associated  with  environmental  regulations  including  a  description  of  possible  caoital 
expenditures  associated  with  such  regulations,  and  the  impact  on  the  respondent's 
tinancial  position. 
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GENERAL  INSTRUCTIONS 


(5)  Litigation  contingencies  -  provide  a  description  of  the  possible  future  iii5>acts 
associated  with  potential  litigation  or  other  unresolved  litigation  including  a 
description  of  possible  capital  expenditures  associated  with  such  litigation 
contingencies  and  the  inpact  on  the  respondent's  financial  position. 

(6)  Defined  benefit  pension  plans  and  other  post-retireaent  benefit  plans  -  provide  a 
description  of  the  possible  future  in5>acts  regarding  potential  changes  as  they  relate  to 
liquidity,  capital  resources,  and  the  methods  used  to  fund  plans. 

(7)  Cost  capitalization  policies  -  provide  a  description  of  possible  ijn)act8  on  the 
respondent's  operations,  financial  position,  and  cash  flow  as  it  relates  to  magnitude  of 
the  cost  associated  with  construction,  retirement  and  replacement  of  plant  property  and 
equipment.   Specifically  address  the  possible  future  ini>act  on  earnings  trends  and 
liquidity. 

(8)  Depreciation  expense  -  provide  a  description  of  the  possible  future  iin>act  of  a 
change  in  the  significant  assumptions  used  to  estimate  depreciation  expense. 
Additionally,  describe  any  differences  in  recovery  of  depreciation  esqtense  due  to  rate 
setting  bodies  accelerating  the  recovery  of  certain  assets  that  may  have  risk  of 
becoming  stremded  costs. 

(9)  Deccmmissioning  -  provide  a  description  of  the  possible  future  inpacts  of  a  change 
m  the  basis  of  estimation  and  factors  which  may  result  in  a  change  in  estimates,  and 
provide  a  description  of  the  impact  of  such  a  change  occurring  would  have  on  the 
respondent's  operations  and  fiiiancial  position. 

(10)  Asset  retirwnent  obligations  -  provide  a  description  of  the  possible  future  inpacts 
associated  with  a  change  in  the  major  assumptions,  strategies  for  asset  retirement 
obligations  and  provide  a  description  of  factors  that  may  result  in  changes  in 
estimates. 

(11)  Self  insurance  -  provide  a  description  the  possible  future  inpacts  associated  with 
exposure  to  uninsured  rislcs  including  a  description  of  the  financial  requirements 
associated  with  a  potential  loss.   Include  a  description  the  amount  of  coverage  where 
there  is  a  significant  discrepancy  between  insurance  coverage  by  similar  c<w5>anies 
within  the  same  industry.  Also,  provide  a  description  of  risic  sharing  agreements  with 
others  including  the  amount  of  exposure,  funding  requirements  of  the  exposure,  and  the 
potential  impact  on  the  respondent's  operations  due  to  such  exposure. 

(12)  Unique  ownership  arrangements  -  provide  a  description  of  the  possible  future 
impacts  on  the  c<»5>any's  operations  and  financial  position  of  potential  changes  in 
unique  ownership  agre«nents.   The  description  will  include  earnings  and  loss 
allocations,  buy-out  agreements,  and  other  significant  management  itons  related  to  the 
unique  ovnaership  agreement. 

(13)  Guarantees  and  other  assurances  -  provide  a  description  of  the  potential  iapact  of 
guarantees  and  other  assurances  on  the  respondent's  operations  and  financial  position. 
Include  a  description  the  economic  impact  of  significant  contractual  obligations  along 
with  the  probability  of  an  event  occurring  that  would  trigger  the  guarantee.   Include  a 
description  of  the  potential  inpact  of  the  respondent's  liquidity  and  it's  capital 
resources . 

(14)  Off-balance  sheet  financing  -  provide  a  description  and  explanation  of  the  possible 
future  inpacts  on  the  conpanys  financial  position  and  operations  regarding  off-balance 
sheet  financing  obligations.   Include  a  description  of  the  assets  involved,  the 
potential  effects  of  termination  agreements,  and  the  amounts  of  purchase  or  sale 
agreements  between  the  conpemy  and  the  off-bal«mce  sheet  entity. 
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(15)  Related  party  transactions  -  provide  a  description  of  the  possible  effects  on  the 
respondent's  financial  condition  and  operations  associated  with  related  party 
transactions.    Provide  a  description  of  the  purpose  of  the  arrangement,  parties 
involved,  determination  of  transaction  prices  and  actual  transaction  prices,  and  any 
ongoing  contractual  arrangements  along  with  the  potential  impact  on  the  resptmdent ' s 
operations  associated  with  such  transactions. 

(16)  Energy  trading  and  other  related  risk  management  -  provide  a  description  of  the 
potential  impact  on  the  respondent's  financial  operations  associated  with  potential 
changes  m  fair  value  due  to  valuation  techniques  and  disclose  maturities  of  contracts 
less  than  one  year,  between  one  and  three  years,  between  four  and  five  years,  and 
maturities  exceeding  five  years.  Additionally  disclose  the  insect  of  obligations 
regarding  trading  ris)ts  and  credit  quality,  impacts  of  rislts  associated  with  market 
fluctuations,  and  impacts  of  risks  associated  with  linked  or  indexed  assets  or 
liabilities.   ^^_^ 

(17)  Other  significant  items  -  provide  a  description  of  other  probable  future  events 
that  could  potentially  impact  the  respondent's  operations  and  financial  position . 
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Naae  of  Rc^oDdcBt 


ThiBBtpattiB 
AnOrigiBal 


Date  of  Report 


For  the  Quuter  EoAi^ 
Mortii/Dir/YeT 


IDBOnnCATION 


Zt«i 


X«9al 


of 


Praviefos 


and  Data  e£ 


(If 


etaaoffad  aoriao  tha  paried) 


AOdrass  o£  Principal  OttLcm   at  Bad  of  Parlod 


of  Contact 


Titlo  of  Contact 


Addraaa  of  Coutaet  Parson  (Straot,  City*  Stata,  Sip  Coda) 


Talapbona  of  Contact  Parson,  (Zaeliidiag  Araa  Coda) 
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Name  of  Respmidait 


This  Report  ic 
AnOrisiDal 

Al 


Date  (rf  Report 

MontfaA)»T/YMr 


For  die  Quarter  Eaffi^ 


OFFICER  CERTIFICATION 


(1) 


I  have  reviewed  this  FERC  Form  No.  6-Q.  Quarterly  Financial  Report, 


(2)  Based  on  ny  knowledge  this  report  does  not  contain  any  untrue  statement  of  material 
fact  or  omit  to  state  a  material  fact  necessary  to  make  the  statements  made,  in  lioht  of 
the  circumstances  under  which  such  statements  were  made,  not  misleading  with  respect  to 
the  period  covered  by  this  quarterly  report.  »*"=*-«. 

•^\^*^'^  °"  "^  knowledge,  the  financial  statements,  and  other  financial  information 
included  in  this  quarterly  report,  fairly  represent  in  all  material  respects  the 
financial  condition,  results  of  operations  and  cash  flows  of  the  respondent  as  of  and 
tor  the  periods  presented  in  this  quarterly  report. 

(4)  I  am  responsible  for  establishing  and  maintaining  internal  controls  and  have 
designed  such  internal  controls  to  ensure  that  material  information  relating  to  the 
respondent  and  its  subsidiaries  is  made  known  to  such  officers  by  others  within  those 
«itities.  particular  during  the  period  in  %rtiich  the  periodic  reports  are  being 
pres^ted.   I  have  evaluated  the  effectiveness  of  the  respondent's  internal  controls  as 
«f  a  data  within  90  days  prior  to  the  report,  and  have  presented  in  the  report  their 
conclusions  about  the  effectiveness  of  their  internal  controls  based  on  their  evaluation 
as  oi  tnat  date. 

(5)  1  have  disclosed  to  the  respondent's  auditors  and  the  audit  committee  of  the  board 
of  directors  and  the  audit  committee  of  the  board  of  directors  (or  persons  fulfilling 
the  equivalent  function) that  all  significant  deficiencies  in  the  design -or  operation  of 
internal  controls  which  could  adversely  affect  the  respondent's  ability  to  re^oJd 
process,  summarize  and  report  financial  data  and  have  identified  for  the  respondent's 
auditors  any  material  weaknesses  in  internal  controls;  and  any  fraud,  whethe^or  not 
material,  that  involves  management  or  other  employees  who  have  a  significant  role  in  the 
respondent's  internal  controls. 

(6).  I  have  indicated  in  this  quarterly  report  whether  or  not  there  were  significant 
changes  in  mterpal  controls  or  in  other  factors  that  could  significantly  affect 
internal  controls  subsequent  to  the  date  of  our  most  recent  evaluation,  including  any 
corrective  actions  with  regard  to  significant  deficiencies  and  material  weaknesses 


Linfc 
No. 


1 


Naine(s)  of  Certi^ing  OfBciab 


TiUe 


Date 


Title  18  U.S.C.  1001  makes  it  a  crime  for  any  person  to  knowingly  and  wiUingly  to  make  to  any  Agency  or  Department  of  the 
United  Sutes  any  false,  fictitious  or  fraudulent  statements  as  to  any  matter  within  its  jurisdiction. 
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Name  of  RespoDdent 


This  Report  iR 

. An  Original 

AResubnassion 


IMPORTANT  CHANGES  DURING  THE  QUARTER 


Date  of  Report 

Montf»/Dav/Yetr 


For  the  QMrter  Ending 

Mtwd'/PtWYmir 


Give  particulars  (details)  concerning  the  natters  indicated  below  ZI^TIZ       I 

explicit  and  precise,  and  number  these  in  accordLr*  wf^w*,  ®  ^^^   statements 

should  be  answered.  Enter  ^e-  or  -no?  appU^Je-"iSre  acSfS^?!'  ?^^  ^^'^ 
which  answers  an  inquiry  is  given  elsewherf  in  tS  repSJt  ^n^'i'^S^J,  "  ^^t^""^"^ 
schedule  in  which  it  appears.  report .  maxe  a  reference  to  the 

journal  entries  filed  if  applicable.  ^onmission  authorization  and 

(3)  Inportant  extension  or  reduction  of  carrier  oioeldne  on•r■«^^«r,-.  e^—  ^   i 
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N—iU,— . 

This  Report  IK 

An  Original 
A  Resubnissioii 

DrteornqHft 

MondVDtvOreir 

Monlh/Dav/Year 

COMPARATIVE  BALANCE  SHEET 


, 

CnneBtYar 

EadofQaailer 

Balance 

Moiithrt)av/Year 

Prior  Year 
Esdof  Qovter 
Bidance 
Montfa/Davnrear 

Cash    (10) 

Soecial  Deoosics    (10-5) 

Receivables  Prom  Affiliated  CoMoanies    (13) 

Accounts  Receivable   (14) 

Interest  and  Dividends  Receivable    (15) 

Oil  Inventorv   (16) 

Material  and  Suoolies    (17) 

Other  Current  Assets    (19) 

Deferred  Income  Tax  Assets    (19-5) 

TOTAL  Current  Assets    (lines   2   throuah  14) 

Investments   in  Affiliated  Coonaanies    (20) 

Stoclcs 

Bonds 

Other  Sec\ired  Obliaations 

Investaient  Advances 

Undistributed  Eaminas   From  Certain   Invest   in  Account  20 

Other    Investments    (21) 

StoOts 

Bonds 

Other  Secured  Obliaations 

Unsecured  Notes 

Investment  Advances 

30 

Sin)cina  and  Other  Funds    (22) 

31 

FERC  FORM  6-Q  (ED  MonthA'ear) 
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Nhk 


nfcKfportiK 

AnOrifinil 

^A  Reatbmusioo 


COMPARATIVE  BALANCE  SHEET  ( 


DMeoTEepait 

Monthfl3«v/Yt!> 


I) 


32 


33 


34 


T>iwr»L«  me»M»aii 


Carriar  Property  (30) 


35 


36 


37 


38 


39 


(Leas)  Accrued  IXyreciation  -Carrier  Property  (31) 


(Leaa)  Accrued  Aawrtization-Carrier  Property  (32) 


tiet  Carrier  Prtyerty  (Line  33  Less  lines  34  and  35) 


Operating  Oil  Supply  (33) 


Von   Carrier  Property  (34) 


40 


41 


42 


(Less)  Accrued  Depreciatian-Boocarrier  Property 


Het  Won  Carrier  Property  (line  38  less  39) 


Total  Tangible  Property  (lines  36,  37  and  40) 


43 


44 


45 


46 


47 


Organizatioo  Costs  and  Other  Intangibles  (41) 


(Less)  Accrued  Aaortixation  of  Intangibles  (41) 


Ki«eellaneous  Other  Assets  (43) 


Other  Deferred  Charges  (44) 


48 


49 


SO 


51 


Accuilated  Deferred  Inccne  Tax  Assets  (45) 


Derivative  Instruncnt  Assets  (46) 


Derivative  Inatrunent  Assets-Hedges  (47) 


FarttKQMiKr 


CuncotYear 
EndofQuvta' 
Balance 
(Month/DwAyeg 


Prior  Year 

EodofQawter 

BaiMKe 


Total  Other  Assets  and  Deferred  Charges  (lines  43  through  49) 


TOTAL  ASSETS  (lines  15,  31.  41,  and  50) 
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N-.-..,-- 

Thi>  Report  is: 

Date  of  Report 

ForlheQMrlcrEiMlioK 

COMPARATIVE  BALANCE  SHEET  (contfanwd) 

i 

CutrentYear 
EndofQuaner 
Balnce 
(MoBlhmwnfear^ 

Prior  Year 

EndofQuaner 

Balace 

1 

COnBR  LXUXLXnSS                                             ^^^^^^^^^^^^^^1^1 

2 

Notes  Payable   (50) 

3 

Payables  to  Affiliated  Coa(>anies    (51) 

4 

Accounts  Payable   (52) 

5 

Salaries  and  Wages  Payable    (53) 

6 

Interest  Payable   (55) 

7 

Taxes   Payable    (56) 

S 

Long-Term  Debt-Payable  within  one  year   (57) 

9 

Other  Current  Liabilities    (58) 

10 

Deferred  Inccne  Tax  Liabilities    (59) 

11 

Total  Current  Liabilities    (lines  2   through  10) 

12 

1 

^^^^^^^^^^M^B^^W^— l^^^^M 

^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^H 

^^^^^^^^^^^^^^^^^^^^^^^^I^^H 

13 

Long-Term  Debt  -Payable  after  one  year   (60) 

14 

Onaaiortized  Premium  on  Long-Term  Debt-Dr    (62) 

15 

Other  Noncurrent  Liabilities    (63) 

16 

Accxanulated  Deferred  Inccne  Tax  Liabilities    (64) 

17 

Total  Noncurrent  Liabilities    (lines  13  through  16) 

18 

Total  Liabilities    (lines  11  and  17) 

19 

■■■■■^■■■^^^^■H 

^^^^^^^^^^^^^^^^^^^^^^^^^^^B 

20 

capital  Stoc)c   (70) 

21 

Premiums  on  Capital  Stoclc    (71) 

22 

Capital   Stoclc  Su]»scriptions    (72) 

23 

Additional  Paid-in  Capital    (73) 

24 

AK^^opriated  Retained  Income   (74) 

25 

TJnappropriated  Retained  Income    (75) 

2£ 

(Less)    Treasviry  Stoc)c    (76) 

27 

Accumulated  Other  Comprehensive  Income    (77) 

28 

Total   StocJcholders  Equity    (lines  20  through  27) 

29 

TOTAL   LIABILITIES  AND   STOCKHOLDERS'    EQUITY    (lines    18  and  28) 

FERC  FORM  6-Q  (ED  Month/Year) 


Federal  Register/Vol.  68.  No.  129/Monday.  July  7,  2003/Proposed  Rules 


40411 


Dodcet  No.  RM03-8-000 

Appendix  A:  Fonns  3K)  and  6-Q  Sanyles. 


of 


nUiS  llaport  l«i 

*"  Original 
A  Resubmission 


STATEMENT  OF  INCOME  AND  RETAINED  EARNINGS 


ror  tha  Qoartar 

Mowh/Dav/V.^ 


(a) 


OBPiMARY  TTFMs-c«rT-^«.  "-Trnflnn 


Operating   Revenues    Ififf^)) 


JLass)    On^.ra^^nn   ^^■TP*"''»''    ffilf)) 


Wet  Carrier  Qn>^-^l^iT^q  jy,^ 


Other    Tnrome    ftnA   T^ucHinnK 


IncoBie   (Net)    From  Noncarrier 
Property   (602) 


Interest  and  Dividend  Incone   (630) 


Jliscellanpoug    7pt;ame    l(iin\  

onusual  or  Infrequent  Iteaas-Cr. (645) 


J^ 


11 


12 


(Iiessl  Interest   E»T.»,^f;,>    (f|■j^^) 


(less)   Misc.    Incotne  Charges      (660) 


13 


li. 


15 


(Leas)Unusual  or  Infrequent  Items 
Debt  (665) 


Dividend  Income  (Equity 


■  Pndistrihuted  Eai-n^nas  <i.obb^s) 


Equity  In  Earnings  (Losses)  of 
Affiliated  Companies  (lines  13  and 


16  J  Total  Other  Income  and  Deductions 


17 


18 


19 


20 


Ordinary  Income  Before  Federal 
Income  Taxes  (line  4  (+/-)  line  16) 


(Less)  Income  Taxes  on  Income  from 
Continuing  Operations  (670) 


(Less)  Prov.  for  Deferred  Taxes 
Losses  (671)  • 


J 


Income    (Loss)   From  Continuing 
Operations    (lines  17   through  19) 


FERC  FORM  6-Q  (ED  Month/Ye«r) 


ConcBtYev 
CnmmQnner 

(b) 


PHarYar 
PiiorOnner 


Yor 
•oOMeQamrr 

(MoBth/D«v/Yetr) 


nOMrOMMr 
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NaMoTRcsiioadeiit 

TUs  Report  it: 

AnOngmal 
A  Resubmisocn 

DMeofScpart 

Mo«h/IWYe» 

F«rlheQMrtcrEadta« 

Moii!Wn«nrear 

STATEMENT  OF  INCOME  AND  RETAINED  EARNINGS  ( continued) 


V, 

CunentYear 
Cunent  Quarter 

(b) 

Prior  Year 
Prior  (jovter 
(MowWDmr/Ycar) 

ConettYear 
to  Date  Quaner 
fMonthrt)av/Year1 

Prior  Year 
to  Date  Quarter 
(Moiithmav/Year> 
(e) 

(c) 

«D 

21 

I>lseantl»Md  Opcratletw 

■■M^^^^^^^^^^^l 

22 

Incame   (Loss)    frcm  Operations  of 
Discontinued  Segments    (675) 
(Less  applicable  incooie  taxes) 

23 

Gain    (Loss)    on  Disposal   of 
Discontinued  Segments    (676) 

24 

Total  Incone   (I«ss)    fron  Discontdnued 
Operatioos    (lines  22  and  23) 

25 

Total   Income    (Loss)    before 
Extraordinary  Itens    (lines  20  and 
23) 

' 

26 

EXTRAORDINARY                                                      ^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^H 
ACCOONTING   CHANGES                                          ^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^ 

27 

Extraordinary  Items-Net- (Debt) 
Credit    (680) 

28 

Inccne  Taxes  on  Extraordinary 
Items   -Debit    (Credit)    (695) 

29 

Provision  for  Deferred 

Taxes -Extraordinary  Itens    (696) 

30 

Total  Extraordinary  Items   (lines 
27  through  29) 

31 

Cumulative  Effect  of  Changes  in 
Accounting  Principles   -Net  of 
taxes (697) 

32 

Total  Extraordinary  Items  and 
Accounting  Changes 

33 

Net   Incone    (Loss)    (Lines  25  and 
28) 
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TUtBcpvtiK 

Oiiginal 
Rcsobmuswn 


5TATCMENT  OF  INCOME  AND  RETAINED  EARNINGS  fcMitS5) 


Dale  or  Report 

M0BA/D.vnr«r 


Fortke 

Moafa/Dwf/Y 


34 


2L. 


2L. 


U) 


Cvnent  Year 
Omeot  Quarter 

(b) 


Prior  Year 
Prior  (planer 
(Moiiih/I>tyryeT\ 

(c) 


ONAPPROPRIATKD  RETAINED  mCOME 


Balance    at    Baoinn^ng    of    Perif^ 


37 


38 


39 


40 
41 


"»™TT« 


Net  Balance  Transferred  Frooi 
Zncone  (700) 


Prior  Period  Adjustaents  to 
Beginning  Retained  Incone  (705) 


Other  Credits  (710) 


TOTAL  (lines  34  througfa  39) 


DEBITS 


42   Het  Balance  Transferred  Prdn 
Incone  (700) 


43 


44 


45 


Other  Debits  (720) 


Appropriations  of  Retained 
Incone  (740) 


46 


47 


48 


Dividend  Appropriations  of 
Retained  Incone  (750) 


TOTAL  (lines  42  Through  45) 


Net  Increase  (Decrease)  During 
the  period  (line  40  atinus  46) 


Balances  at  End  of  Year  (line  35 
and  47) 


12. 


50 


Balance  Prom  Lin«  ST 


^1. 


12. 


53 


^1. 


55 


56 
57 


TOTAL  Unappr. Retained  Incone  and 
Equity  in  Dndistr.  Earnings 


Aecounr   71 n 


Account    7?n 


EQUITY   IN  UNDISTRIBUTED   EARNINGS 
(LOSSES)    OP  AFFILIATED   COMPANIES 


Balances  at   RtKrinnina  of   T>mri^ 


Balance  Transferred  From  Income 


Other  Credits    (debits) 


Balance  at  End  of  Period 


FERC  FORM  6-Q  (ED  Moodi/Yev) 


CuneatYear 
toDaeQoaner 

fMoilthAD«y/V«r> 

(d) 


Prior  Yev 
ioDaeQaarier 

fM0BtVD.v  Yeff) 

(e) 
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Nat  <■  wf  ipflndf  Ml 


Tliis  Bcpoit  is: 

AnOiifinal 

_^_A  Resnbmissioii 


DetcaTBcpart 

Month/Dav^ear 


Par  the  Qnartcr  Eadtag 

M<HUh/Dav/Year 


STATEMENT  OF  CASH  FLOWS 


(1)  CcKtes  to  be  u««d:  (a)  Net  Proceeds  or  Paynanta; (b) Bonds,  debentures  and  other  lang-tem 
debt;<c)  Include  coonercial  paper;  and  (d)  Identify  separately  such  it«as  as  Investnants,  fixed 
assets ,  intangibles ,  etc . 

(2)  Infozaation  about  noncash  investing  and  financing  activities  must  be  provided  in  the  Motes  to 
the  Financial  statasients.  Also  provide  a  reconciliation  between  'Cash  and  Cash  Equivalents  at 
End  of  Year*  with  related  aa»unts  on  the  Balance  Sheet. 

(3)  C^>erating  Activities -Other:  Include  gains  and  losses  pertaining  to  operating  activities  only. 
Gains  and  losses  pertaining  to  investing  and  finemcing  activities  should  be  reported  in  those 
activities.   Show  in  the  Notes  to  the  Financials  the  amounts  of  interest  paid  (net  of  amount 
capitalized)  and  inccaw  taxes  paid. 


(4)  Investing  Activities:  Include  at  Other  net  cash  outflow  to  acquire  other  coiq>anies.   Provide 
a  reconciliation  of  assets  acquired  with  liabilities  assuned  in  the  Notes  to  the  Financial 
Statenents.  Do  not  include  on  this  statenent  the  dollar  aaount  of  leases  capitalized;  instead 
provide  a  reconciliation  of  the  dollar  anount  of  leases  c^italized  with  the  plant  cost. 


10 


11 


Description  (See  Instruction  for  B3q>lanation  of 
Codes) . 


Current  Year  to 
Date 

Month/Dav/Year 


Prior  Year  to 

Date 

Month/Dav/Year 


Met  Cash  Flew  rxcm  Operatlae  Ae«lvltle«: 


Net  Incoete 


Noncash  Charges  (Credits)  to  Incone: 


D^>reciation 


Amortizaticm 


Deferred  Incoaie  Taxes 


Net  (Increase)  Decrease  in  Receivables 


Net  (Increase)  Decrease  Inventory 


Net  Increase  (Decrease)  in  Payables  and  Accrued 
Expenses 


Other  (specify) 


Net  Cash  Provided  by  (Used  in)  Operating  Activities 
(lines  2  through  10) 
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TtaisKtportit: 

An  Original 

__A  Rcsubnusoo 


DMeaTRcpHt 

MoaiifDKyrfe* 


STATEME34T  OF  CASH  FLOWS  (condnued) 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


26 


28 


29 


30 


31 


Description  (S«e  Instruction  for  Bimlanstian  of 
Codes) . 


Current  Year  to 

Date 

Month/Dir>,/V.yy 


CMh  Wit 


Prior  Year  to 

Date 
llooth/D«v/v^r 


AetiTlties 


Construction  and  Acquisition  of  Plant  (Includino 
Land) 


Gross  Additions  to  Carrier  Property 


Gross  Additions  to  Hon  Carrier  Property 


Other  (specify) 


Cash  Outflows  for  Plant  (lines  14  through  16  ) 


Acquisition  Of  Other  Noncurrent  Assets  (d) 


Proceeds  Frcn  Disposal  of  Noncurrent  Assets  (d) 


Investneits  in  and  Advances  to  Assoc  and  Subsidiary 


Contributions  and  Advances  from  Assoc  and 
Subsidiary  Cos. 


Disposition  of  Investiaents  in  (and  Advances  to) 
Assoc  and  Subsidiaries  Coopanies 


Purchase  of  Investment  Seoirities  (a) 


Proceeds  fron  Sales  of  Investaent  Securities  (a) 


Loans  Hade  or  Purchased 


Collections  on  lH»ans 


net  (Increase)  Decrease  in  Receivables 


Net  (Increase)  Decrease  in  Inventory 


Net  Increase  (Decrease)  in  Payables  and  Accrued 
B3g>enses 


Other  (specify) 


Net  Cash  Provided  by  (Used  in)  Investing  Activities 


FERC  FORM  6K2  (ED  MoMt/Vear) 
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tbi.m  Ifpoart  lax 

An  Original 

A  Resutnission 


Omtm  of 

Month/Dav/Ye»r 


For  tiM  Qnartwr 

Month/Dw/Ytar 


STATEMENT  OF  CASH  FLOWS  (cootinned) 


Current  Year  to 
Date 

nroth/WY/Yw 

Prior  Year  to 
Date 

32 

CUh  nam  mm  Tinrntmiitg  As«lTltlM 

^^H^^I^^^HHH 

33 

Proc««ds  txem   Issuance  of 

^^^^^^^^^^^^^H 

34 

Long-term  debt  (b) 

35 

Capital  Stock 

36 

Other 

37 

Het  Increase  in  Short -texn  Debt  (c) 

38 

Other  (specify) : 

39 

Cash  Provided  by  Outside  Sources  (lines  34  through 
38) 

40 

Payment  for  Retirement                          ^^^^^^^^^^^^^^^^^^^^^^^^^g 

41  . 

Long-term  Debt  (b) 

42 

Capital  Stock 

43 

Other  (specify)  -. 

44 

Net  Decrease  in  Short-Term  Debt  (c) 

4S 

Dividends  on  Capital  Stock 

^ 

46 

Other  (specify) : 

47 

Net  Cash  Provided  by  (Used  in  )  Financing 
Activities 

48 

Net  Increase  (Decrease)  in  Cash  and  Cash 
Bquivalmts  (lines  11,  31,  and  47) 

49 

Cash  and  Cash  Equivalents  at  Beginning  of  Period 

50 

Cash  and  Cash  Equivalents  at  End  of  Period 
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of 


tbim  Baport  la: 

An  Original 

A  Resutnisaion 


Data  of 


STATEMENT  OF  ACCUMUIATEP  COMPREHENSIVE  INCOME  AND  HEDGING  ACTTVITIES 


Vor  ttaa  Qoartar 

Momfa/D«v/Ye« 


2.  Rn>ort  in  colua«.   (f)  ^  (g)   the  «i«uat.  of     otl»r  catagorias  of  othar  caah  fl«,  h^J,-. 

3.  For  aacta  category  of  hadgas  that  hava  baan  accounted  for  a>     -f-iT.  «.i,.-  v-^ 

accounts  affected  and  the  related  aaounts     in  a  f o^^e  hedges',   report  the 


Iti 


(a) 


Balance  of  Account  77  at 
Beginning  of  Preceding 
Quarter 


Obraalized 


Gains  and  Losses 
on  Available- for- 
Sale  Securities 


(b) 


Preceding  Quarter 
Reclassification  from 
Account  77  to  Nat  Ince 


Preceding  Quarter 

Changes 

in  Fair  Value 


Total  (lines  2  and  3) 


Balance  of  Account. 77  at 
2nd  of  Preceding 
Quarter/  Beginning  of 
Currant  Quarter. 


Current  Quarter 
Reclassification  Frcai 
Account  77  to  Net  Incone 


Current  Quarter  Changes 
in  Fair  Value 


Total  (lines  6  and  7) 


Balance  of  Account  77  at 
End  of  Current  Quarter 


FERC  FORM  6-Q  (ED  Month/Year) 


Mininum 
Pension 
Liability 
adjustment 
(net  amount) 
<c> 


Foreign 

Cxirrency 

Hedges 


(d) 


Other 
Adjustments 


(a) 
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NMearKcspoadetf 

Tliis  Report  is: 

AnOrigiiial 
A  ResulHiassion 

DMeefBcport 

M9filW5aY/Y«r 

For  the  Quarter  EadbiB 

Morth/Dav/Ye* 

STATEMENT  OF  ACCUMUATED  CCHMPREHENSTVE  INCOME  AND  HEDGING  ACTIVI'IIIS  (conii 


^ 


Other  Cash  Flow  Hedges 
nmenCattgory] 

OdierCMh  Flow  Hedges 
[liiseit  Category] 

Totals  for  each 
caegoiyof 
items  tecwded  in 
AaxNint2I9 

(h) 

Net  Income 
(Carried 
Fofwvd  uon  Psgc 

117,  Line  72) 

(i) 

Total 

CooifiiehcuMvc 

Income 

'    0) 

1 

■■ 

2 

3 

4 

^^^^^^^^^^^ 

5 

'^B 

un 

6 

■H 

7 

• 

8 

9 

HI^^HI 

FERC  FORM  6-Q  (ED  Monthnrear) 


Federal  Regirter/Vol.  68.  No.  129/Monday.  July  7,  2003 / Proposed  Rules 


40419 


DodDCtNo.  RM03-8-000 

Appendix  A:  Fonns  3-Q  and  6-Q  Samptes. 


TUs  Report  Ik 

AnOriciiial 

A  Resubmissioii 


NOTES  TO  FINANCIAL  STATEMENTS 


1.   Prepare  the  notes  to  the  financial  statements  using  the  appropriate  discloaur-  ™i— 
as  prescribed  in  the  Ohiform  Systen  of  Accountants  and  in  «ccSS?«  iJtT^Si?^ 

S^^^^!^^f"^J*^  "*^  ^""t   ^"  "^^"^   ^°^  iinportant  notes  rSCdTnrthnSLce 
S^;  Statement  of  Income  and  Retained  Earnings.  Stateaent  of  Cash  FloSs ,  anTsS^Lent 
of  Other  Comprehensive  Income  and  Hedging  Activities,  or  any  other  account  thereof 
fJfffif^^''''*  notes  according  to  each  basic  statement,  prov^g  a  sSS^ng  "r  i»ch 
statement  except  %Aere  a  note  is  applicable  to  more  than  one  statea^ 

It   ifStSsSfli^^*''  '^''■^^'l  as  to  any  significant  co«nitments  or  contingent  assets 
?JiJiS^^  fhrr^^'"^  f^^"^  °^  '^"""  including  a  brief  explanation  of  anHct?" 
in™^^!^  5  Internal  Revenue  Service  involving  possible  assessment  of  additiwSl 
income  taxes  of  material  amount,  or  of  a  claim  for  refund  of  income  taxes  of  a  aat^i.l 
amount  initiated  by  the  respondent.  Give  also  a  brief  explaniJiS^of^J  Siv?dS5l  1! 
arrears  on  cumulative  preferred  stock.  «»*«n.j.wn  ot  any  oiviaenos  in 

3.  Furnish  details  on  the  accounting  for  the  respondent's  pensions  and  post-retirement 
benefits  and  explain  any  changes  in  the  method  of  account iSgio^^hS^  taclu5J^~ 
tl^  ^   a  concise  breakdown  of  the  effect  of  the  various  cojponents^n  iSco^Tf J?  ^ 
year,  funding  for  the  plan  and  accumulated  obligations  at  ywr  end. 

r,' J^'^i'*^.^  explanation  of  any  significant  changes  in  operations  during  the  period 
Give  ^e  financial  statement  effects  of  acquiring  oil  pipelines  by  purchase  or^^r  or 
by  participating  in  joint  ventures  or  similar  activities  purcnase  or  merger  or 

S^Fumish  details  on  the  respondent's  accounting  for  income  taxes  and  provide  an 
ejcplanation  of  any  changes  in  the  methods  of  accounting  for  income  tSeSwd  oi^  the 
financial  statement  effects  resulting  from  these  changes.  ' 

fhe^™onrf^^^^*^''^K"  °^   "^  significant  rate  or  other  regulatory  matters  involving 
f5L^:SrSte^ntT  """^   ^""^  "'  "''''   '^"  ""^"'  ''   "y'  -  ^^«  respondent's  ""^ 

7.   Disclose  details  on  any  significant  financial  changes  during  the  reporting  oeriod  to 
the  respondent's  consolidated  group  that  directly  affect  the  respondeJ?1  oS?a?!^f 

sS«'^^ff^^v;-^''^^^*r  °^'°^^«"  °f  affiliates,  investments  in  new  ^^JJSsiSJ. 
sales  of  facilities  or  the  sale  of  ownership  interests  in  facilities  to  limited 
partnerships,  investments  in  related  industries,  major  investment  in  facilities 
acquisitions  by  the  parent  corporation (s ) ,  and  distribution  of  capital. 

?;»  ^?S"  K^^K^f^i^  only  those  significant  changes  in  accounting  methods  made  during 
««^^f™"^''r     ^  ^"^""^  °°  °®''  ^'''=°°*'  including  the  basis  of  allocations  and 
apportionments  from  those  used  in  the  preceding  period.  Also  give  the  approximate 
dollju:  effect  of  such  change.  ft/iWAAwoi-c 
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of 


fblB  Mmgotb   ist 

An  Original 

A  Resubnission 


Oat*  of  Mport 

Month/Dav/Ye«r 


For  th*  QiMTtar  »~*'««io 

Month /Day/ Year   . 


MANAGEMENTS  DISCUSSION  AND  ANALYSIS  OF  FINANCUL  CONDITION  AND  RESULTS  OF  OPERATION 


(a)  Use  the  space  below  for  management's  discussion  and  analysis  of  financial  condition 
and  results  of  operation.   The  content  of  this  schedule  contains  coverage  of  trends 
(favorable  and  unfavorable)  and  significant  events  or  uncertainties  in  the  areas  of 
liquidity  and  capital  resources  that  affect  future  business  operations.  See  RM03-8-000 
for  further  information. 

(b)  Hake  the  statements  explicit  and  precise,  iand  number  the  responses  in  accordance 
with  the  items  listed.  Include  the  following  disclosures  as  they  apply  to  the 
respondent: (1)  Regulatory  accounting  policies,  (2) Revenue  recognition,  (3)  Asset 
inpairment,  including  goodwill  and   other  intangible  assets,  (4)  Environmental 
contingencies,  (5)  Litigation  contingencies,  (6)  Defined  benefit  pension  plans  and  other 
post-retirement  benefit  plans,  (7)  Cost  capitalization  policies,  (8)  Depreciation 
expense,  (9)  Deccannissioning,  (10)  Asset  retirement  obligations,  (11)  Self  insurance, 
(12)  unique  ownership  arrangements,  (13)  Guarantees  and  other  assurances,  (14)  Off- 
balance  sheet  financing,  (15)  Related  party  transactions,  (16)  Energy  trading  and  other 
related  risk  memagement,  and  (17)  Other  significemt  items. 
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mis  llapart  ist 

An  Original 

A  Kcsutanission 


X>*t«  of 

Woath/Pav/Yi 


VW  tb*  Qaart«r 


OPERATING  REVENUES 


Report  the  respondent- s  pipeline  operating  revenues  at  the  end  of  ouarter  classified  in 
accordance  with  the  XJniform  System  of  Accounts.         •  «na  oi  quarter,  classified  m 


Account 


(a) 


(200)  Gathering  Revenues 


(210)   Trun]c  Revenues 


(220)  Delivery  Revenues 


Crude  Oil 

tad   of  Quarter 

Month/Dav/y^r 


(bl 


Products 

End  of  Quarter 

ltonth/Dav/Y««r 


ifi. 


(230)  Allowance  Oil  Revenues 


(240)  Storage  and  Oamurrage 
Revenue 


(250)  Rental  Revenue 


(260)Zncid«ital  Revenue 


TOTAL  (lines  1  through  7) 


Bod  of  Quarter 

Month/D«v/Y^y 

(b)-Kc)«(d) 
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of 


Tliii  naport  ist 

An  Origioal 

A  Rcsutnission 


Data  of  lUport 

Month/Dav/Y«ar 


rot  tlM  Qoartar  Badiag 

ltoHth/Dav/Yi>ar 


OPERATIONS,  MAINTENANCE,  AND  GENERAL  EXPENSES 


Report  the  respond^it's  pipeline  operating,   nainteqance  and  general  e3q>enaes  at  the  end  of 
qtiMTter,   classified  in  accordance  with  the  Uniform  system  of  Accounts. 


Operating  Expense  Accounts 
(a) 

Czude  Oil 

Gathering 

End  of  Quarter 

Honth/Dav/Year 

Crude  Oil 

Trank 

End  of  Quarter 

llonth/Dav/y«^f 

Crude  Oil 
Delivery 
fod  of  Quarter 
Month/ Dav/Yaar 

End  of  Quarter 

(E)-(b)-»(c)-f(d) 

(b) 

(c) 

(d) 

1 

OFBUTZCRS  AMD  MAZIRmilCB               ^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^Bl^HI 

2 

(300)   Salaries  and  Wages 

3 

(310)   Materials  and  Sun>lies 

4 

(320)   Outside  Services 

5 

(330)    Operating  Fuel  and  Power 

6 

(340)    Oil  Losses  and  Shortages 

7 

(350)"  Rentals 

8 

(390)    Other  ES5>enses 

9 

Total    (lines   2   through  8) 

10 

gmntnnTi                                         ^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^^H 

HHHri 

11 

(500)    Salaries  and  Wages 

12 

(510)    Materials  and  Supplies 

13 

(520)    Outside  Services 

14 

(530)    Rentals 

15 

(540)   Depreciation  and 
Anortizacion 

16 

(550)    Eii5>loyee  Benefits 

17 

(560)    Insurance 

18 

(570)    Casualty  and  Other 
Losses 

19 

(580)    Pipeline  Taxes 

20 

(590) Other  Expenses 

21 

Total  General  Expense    (lines 
11   through  20) 

22 

TOTAL    (lines   9   and  21) 

FERC  FORM  6-Q  (ED  Month/Year) 


Federal  Register/Vol.  68,  No.  129/Monday,  July  7,  2003/Proposed  Rules 


40423 


Docket  No.  RMO3-8-O0O 

Appemfix  A:  Fbnns  3-Q  and  6-Q  Samples. 


Xhis  —port  iMi 

An  Original 

-A  Resubmission 


Sst*  of 

Wonth/D.v/Y— ,■ 


for  tiM 

Hemth/D«v/Y^^r 


OPERATIONS,  MAINTENANCE  AND  GENERAL  EXPENSES  (CONHNUED) 


RSiport  ths  respondent's  pipeline  operating,   maintenance  and  general  exoenses  at  th«  mwI  «* 
quarter,    classified  in  accorxlance  with  the  Uniform  SystesTof  l^c^t^^ 


(derating  Expense  Accounts 

Px«dacts 

TTun)c 

Bnd  of  Quarter 

Products 
Delivery 
End  of  Quarter 

Products  Total 
End  of  >iarter 

Bad  of  Quarter 

Wopth/Di»Y/Ym- 

(i)-(e)*(h) 

it) 

(0) 

{h)-(f>*(B) 

1 

onaxrxem  amd  lazannaca        ^^^^^^^^^H^^^^^^^^H^^H 

2 

(300)    Salaries  and  Wages 

^^^^^^ 

3 

(310)   Materials  and  S«q>pli«s 

1        1 

4 

(320)  Outside  Services 

^^ 

5 

(330)   Operating  Fuel  and 
Power 

. 

6 

(340)    Oil  Losses  and 
Shortages 

7 

(350)   Rentals 

8 

(390)   Other  Expenses 

9 

Total    (lines  2  chrougii  8) 

1 

10 

anoAi. 

^mn^^H 

11 

(500)   Salaries  and  Wages 

12 

(510)    Materials  and  Supplies 

13 

(520)   Outside  Services 

14 

(530)   Rentals 

> 

15 

(540)   Depreciation  and 
Amortization 

16 

(550)    Bnployee  Benefits 

17 

(560)    Insurance 

18 

(570)    Casualty  and  Other 
Losses 

19 

(580)    Pipeline  Taxes 

20 

(590)  Other  E]Q>enses 

21 

Total  General  Expenses   (Lines 
11  through  20) 

22 

TOTAL   (lines  9  and  21) 

1 
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Shis  Itaport  is: 

*n  Original 

A  RcsubniBsion 


0«t«  of 

Month/Dav/Y«ar 


Tor  tbm   Quarter 

Month/Dav/Yaar 


STATISTICS  OF  OPERATIONS  (pace  1  of!) 


1.  Give  particulars  (details)  by  States  of  origin  for  crude  oil  and  for  each  kind  of 
product  received  quarter  to  date  and  totals  only  (i.e.  no  State  detail)  for  number  of- 
barrels  of  crude  oil  and  of  each  kind  of  product  delivered  out  of  the  pipeline  during 
through  the  end  of  the  quarter.  Classify  and  list  in  column  (a)  by  States  of  origin  the 
refined  products  transported  in  the  following  order:  29111,  Gasoline,  jet  fuels,  and 
other  high  volatile  petroleum  fuels,  except  natural  gasoline;  29112,  Kerosene;  29113. 
Distillate  fuel  oil;  29114,  Lubricating  and  similar  oils  and  derivatives;  29117, 
Residual  fuel  oil  and  other  low  volatile  petrolevan  fuels;  29112,  Products  of  petroleum 
refining,  n.e.c. -Specify. 


State  of  Origin 

Nuabar  of 
Barrels 
Received  Fran 
Collecting 
Carriers 

(b) 

Number  of 

Barrels 

Received 

ORIGINATED  On 

Gathering 

Lines 

(c) 

Number  of 

Barrels 

Received 

ORIGINATED 

On  Trunlt 

Lines 

(d) 

Total 
Received 

(e)=(b)>(c)*(d) 

1 

CRUDE  OIL 

2 

3 

4 

5 

TOTAL 

« 

PRODUCTS  (STATE  OF 
CAIGIN  AMD  CODE) 

■7 

8 

' 

9 

10 

11     TOTAL 
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STATISTICS  OF  OPERATIONS  (page  2  of  2) 


J;J^..?«  T^  i^'  ^'^'^.^^f  °^18  received  by  the  respondent  from  connecting  carriers 
^!?Snt^  ^°  Connassion.   In  column  (c)  report  all  oils  originating  on  respondent's 

gathering  lines  and  in  column  (d)  all  oils  received  into  respondent's  trunk  line  SceSt 
receipts  shown  in  column  (b)  and  (c)  .  Any  barrels  received  into  a  pipelS^e  Ji^lk  S  S^ 
respondent,  but  operated  by  others,  should  be  reported  separately.  ^ 

si;«?iff*^i^o  ^J"^  (e)  should  be  the  sum  of  columns  (b) .  (c)  and  (d)  .   in  column  (f) 
I^VJii   °t?  "^^^^"^  ^°   connecting  carriers  reporting  to  the  Comaission.   m  column 
i?  «  52Ys   J'-^.^^f^i^''**^  °''  ^^^   respondent's  gathering  lines,  and  in  column  (h)  all 
°f y  aSd  ( T  respondent's  pipeline,  except  deliveries  shown  under  columns 


State  of  Origin 

Number  of 
Barrels 
Delivered  Out 
to  Connecting 
Carriers 

(f) 

Nuaber  of 
Barrels 
Delivered  Out 
TERXINATED  On 
Gathering  Lines 

<g> 

Nunber  of 

Barrels 

Delivered 

Out 

TERMINATED 

On  Trunk 

Lines 

(h) 

Total 
Delivered  Out 

(i)-(f)+(g)+{h) 

1 

CRUDE  OIL 

2 

3 

4 

5 

TOTAL 

6 

PRODCTCTS  (STATE  OF 
ORIGIN  AMD  CODE) 

7 

8 

9 

10 

« 

11 

TOTAL 

1 
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NaneoritcspoiidcBt 

nit  Report  is: 

AnOtiginal 

DatCjoTBcport 

For  tlw  Qoirtcr  End^ 

MoiHh/D«v/Ye«r 

PURCHASES  AND  SALES  OF  ANCILLARY  SERVICES 


Report  the  aaounts  for  each  type  of  ancillary  service  shown  in  coluam  (a)  for  the  year  as 
specified  in  Order  No.  888  and  defined  in  the  respondents  Open  Access  Transmission  Tariff. 

(1)  On  line  1  colvnns  (b)  and  <c)  report  the  amount  of  ancillary  services  purchased  and  sold 
during  the  year. 

(2)  On  line  2  coltams  (b)  and  (c)  report  the  amount  of  reactive  supply  and  voltage  control 
services  purchased  and  sold  during  the  year. 

(3)  On  line  3  colxmns  (b)  and  (c)  report  the  amount  of  regulation  and  frequency  response  services 
purchased  and  sold  during  the  year. 

(4)  On  line  4  columns  (b)  and  (c)  report  the  amount  of  energy  imbalance  services  purchased  and 
sold  during  the  year. 

(5)  On  lines  5  and  6,  columns  (b)  and  (c) ,  report  the  amount  of  operating  reserve  spinning  and 
suppleoient  services  purchased  and  sold  during  the  period. 

(6)  On  line  7  columns  (b)  and  (c)  report  the  total  amount  of  all  other  types  ancillary  services 
purchased  or  sold  during  the  year.   Include  in  a  footnote  specify  the  amount  for  each  type  of 
other  ancillary  service  provided. 


Type  of  Andllvy  Service 

Amount  Purchased 
For  the  Year  Ending 

Mynth/p^/Year 
(b) 

Amount  Sold 

For  the  Year  Ending 

Month/Dav/Year 

(0 

1 

Scheduling.  System  Control  and  Dispatch 

2 

Reactive  Supply  and  Voltage 

Regulanon  and  Frequency  Response 

Energy  Imbalance 

Operating  Reserve-Spinning 

OperaDng  Reserve-Supptetnental 

Other 

Total 

[FR  Doc.  03-16811  Filed  7-3-03;  8:45  am) 
BIUJNG  CODE  6717-01-C 


«  M 


Monday, 
July  7,  2003 


Part  m 


Environmental 
Protection  Agency 


40  CFR  Part  131 

Water  Quality  Standards  for  Kansas;  Final 
Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  131 

[FRL-7522-5] 

RIN-2040-ZAOC  ^ 

Water  Quality  Standards  for  Kansas 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  promulgating  a 
primary  contact  recreation  use 
designation  for  1,056  waters,  an 
expected  aquatic  life  use  designation  for 
one  of  these  waters,  and  a  secondary 
contact  recreation  use  designation  for 
230  waters  in  the  State  of  Kansas  to 
replace  the  use  designations  for  those 
waters  that  EPA  disapproved  in  1998. 
EPA  is  promulgating  these  final  water 
quality  standards  for  the  State  of  Kansas 
at  this  time  pursuant  to  a  court  order 
requiring  the  Administrator  to  sign  a 
final  rule  by  June  30,  2003.  Once  the 
State  of  Kansas  submits  the  necessary 
analyses  and  any  corresponding  changes 
to  its  water  quality  standards  for 
specific  waters  and  EPA  approves  that 
submission,  EPA  will  initiate  a 
rulemaking  to  withdraw  this  regulation 
for  those  waters. 

DATES:  This  regulation  is  effective 
August  6,  2003. 

ADDRESSES:  The  public  record  for  this 
rulemaking  has  been  established,  is 
located  at  EPA  Region  7,  Information 
Resource  Center,  901  North  5th  Street, 
Kansas  City,  Kansas  66101,  and  can  be 
reviewed  between  8  a.m.  and  4:30  p.m. 
Central  Time,  Monday  through  Friday, 
excluding  legal  holidays.  For  further 
information  regarding  access  to  the 
docket  materials,  call  (913)  551-7241. 
You  may  have  to  pay  a  reasonable  fee 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  today's  final 
rule,  contact  Mr.  Martin  Kessler,  Public 
Affairs  Specialist  at 
r7actionline@epa.gov  oi  at  U.S.  EPA 
Region  7,  Office  of  External  Programs, 
901  North  5th  Street,  Kansas  City, 
Kansas,  66101  (Telephone:  913-551- 
7003). 
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I.  Potentially  Affected  Entities 

Citizens  concerned  with  water  quality 
in  Kansas  may  be  interested  in  this 
rulemaking.  Entities  discharging 
pollutants  to  waters  of  the  United  States 
in  Kansas  could  be  indirectly  affected 
by  this  rulemaking  because  water 
quality  standards  are  used  in 
determining  water  quality-based 
effluent  limitations  included  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits.  Categories  and 
entities  that  may  indirectly  be  affected 
include: 


Category 

Examples  of  potentially  af- 
fected entities 

Municipalities  .... 

Publicly-owned  treatment 
works  discharging  pollut- 
ants to  surface  waters  in 
Kansas. 

Category 

Examples  of  potentially  af- 
fected entities 

industry 

Industries  discharging  pol- 
lutants to  surface  waters 
in  Kansas. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  NPDES  entities 
likely  to  be  affected  by  this  action.  This 
table  lists  the  types  of  entities  that  EPA 
is  now  aware  could  potentially  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  To  determine  whether 
your  facility  may  be  affected  by  this 
action,  you  should  carefully  examine 
today's  rule.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

EPA  notes  that  nothing  in  this 
rulemaking — which  establishes 
"primary  contact  recreation"  as  a  Clean 
Water  Act  (CWA)  use  designation  for 
1,056  waters,  or  "expected  aquatic  life 
use"  for  one  of  these  waters,  and  ' 

"secondary  contact  recreation"  for  230 
waters — affects  the  private  property 
rights  of  landowners  to  deny  public 
access  to  their  own  property.  Use 
designations,  such  as  those  codified 
today,  help  establish  water  quality  goals 
for  particular  water  bodies;  they  do  not 
create  or  abridge  property  rights 
regarding  access  to  such  waters.  To 
illustrate  this  point,  EPA  notes  that  most 
of  these  waters  had  been  subject  to  the 
State's  default  "secondary  contact 
recreation"  use  designation  until 
November  2001  (when  the  State 
removed  this  provision  and  EPA 
approved  that  action).  That  use 
designation,  which  commonly  refers  to 
recreational  wading  and  other  uses  not 
likely  to  result  in  full-body  immersion, 
had  applied  to  these  waters  since  at 
least  1994,  and  in  many  cases  for  years 
before  that.  However,  EPA  is  not  aware 
that  any  individual  has  interpreted  that 
State  use  designation  (made  solely  for 
CWA  purposes]  as  official  govenmient 
sanction  to  enter  private  property  for  the 
purpose  of  wading  in  the  streams  so 
designated.  Consequently,  EPA  has  no 
reason  to  believe  that  this  situation  will 
change  as  a  result  of  EPA's  use 
designations  today.  The  only  difference 
between  the  State  action  and  EPA's 
action  today  is  the  type  of  use 
designated,  not  whether  the  waters  are 
subject  to  a  use  designation  in  the  first 
instance. 
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n.  Background 

A.  What  Are  the  Statutory  and 
Regulatory  Requirements  Relevant  to 
This  Action? 

I  Section  303(c)  of  the  Qean  Water  Act 
(CWA),  33  U.S.C.  1313(c).  requires 
States  and  authorized  Tribes  to  adopt 
water  quality  standards  for  waters  of  the 
United  States  within  their  applicable 
jurisdictions.  Section  303(c)  and  EPA's 
implementing  regulations  at  40  CFR  part 
131  require  State  water  quality 
standards  to  include  the  designated  use 
or  uses  to  be  made  of  the  water,  the 
caiteria  necessary  to  protect  tUose  uses, 
and  an  antidegradation  policy.  States 
are  also  required  to  review  their  water 
quality  standards  at  least  once  every 
three  years  and,  if  appropriate,  revise  or 
adopt  new  standards.  33  U.S.C. 
1313(c)(1).  States  are  required  to  submit 
the  residts  of  these  reviews  to  EPA  for 
q)proval.  33  U.S.C.  1313(c)(2)(A). 
Section  303(c)(4)  of  the  CWA  requires 
EIPA  to  promulgate  water  quality 
standards  when  necessary  to  replace 
disapproved  State  water  quality 
standards. 

I  Section  101(a)(2)  of  the  CWA 
establishes  as  a  national  goal  "water 
quality  which  provides  for  the 
protection  and  propogation  of  fish, 
shellfish,  and  wildlife  and  *  *  * 
recreation  in  and  on  the  water," 
wherever  attainable.  This  national  goal 
is  commonly  referred  to  as  the 
"fishable/swinunable"  goals  of  the 
CWA.  (Hereafter,  the  fishable/ 
swimmable  goals  are  referred  to  as  CWA 
section  101(a)  goal  uses.)  Section 
303(c)(2)(A)  requires  State  water  quality 
standards  to  "protect  the  public  health 
or  welfare,  enhance  the  quality  of  water 
and  serve  the  piuposes  of  this  [Act]." 
Further,  States  are  required  to  take  into 
consideration  the  waters'  use  and  value 
for  public  water  supplies,  propagation 
of  fish  and  wildlife,  recreational 
purposes,  and  agricultural,  industrial, 
and  other  piu^joses,  and  also  to  take  into 
consideration  their  use  and  value  for 
navigation.  33  U.S.C.  1313(c)(2)(A). 
States  are  free  to  designate  more  specific 
uses  (e.g.,  cold  water  aquatic  life),  or  to 
designate  uses  not  mentioned  in  the 
CWA,  with  the  exception  of  waste 
transport  or  waste  assimilation,  which  is 
not  an  acceptable  use.  40  CFR  131.10(a). 
EPA's  regidations  at  40  CFR  131.10 
describe  the  process  States  must  follow 
and  the  analyses  States  must  conduct 
prior  to  designating  any  uses  that  do  not 
include  the  101(a)  goal  uses. 

B.  '•What  Actions  Have  Kansas  and  EPA 
Taken  Leading  to  Today's  Action? 

3n  October  31, 1994,  Kansas 
submitted  a  complete  set  of  water 


quality  standards  to  EPA  for  review  and 
approval.  As  part  of  this  submission,  it 
also  submitted  the  Kansas  Surface 
Water  Register,  which  contains  the 
Usting  of  all  streams,  lakes,  and 
wetlands  classified  under  the  State's 
water  quality  standards,  individual 
water  body  locational  data  and  all 
designated  uses  for  each  stream 
segment,  wetland,  and  lake.  The  1994 
Kansas  Surface  Water  Register,  adopted 
by  reference  at  K.A.R.  28-16-28d(c)(2) 
[subsequently  renumbered  as  K.A.R.  28- 
16-28d(d)(2)l,  divided  each  stream 
segment  in  the  State's  1985  water 
quality  standards  into  miUtiple  parts 
and  contained  use  designations  for  each 
newly  identified  segment.  This  greatly 
expanded  the  niunber  of  stream 
segments  with  water  body-specific  uf  e 
designations. 

In  a  February  19, 1998,  letter  from 
EPA  Region  7  to  the  Secretary  of  the 
Kansas  Department  of  Health  and 
Environment  (KDHE),  EPA  reviewed 
and  approved  in  part  and  disapproved 
in  part  all  of  the  State's  new  or  revised 
standards.  As  part  of  that  action,  EPA 
disapproved  the  absence  of  a  primary 
contact  recreation  use  designation  for 
more  than  1,400  water  bodies  and  the 
lack  of  an  aquatic  life  use  designation 
for  one  of  those  water  bodies.  The  vast 
majority  of  those  waters  were 
designated  for  secondary  contact 
recreation,  i.e.,  wading,  by  operation  of 
the  State's  provision  that  provided  a 
defeult  secondary  contact  recreation  use 
for  waters  that  had  no  other  recreation 
use  designation.  The  State  had  provided 
no  documentation  indicating  that  a 
primary  contact  recreation  use  was  not 
attainable,  even  though  such 
documentation  is  required  imder  40 
CFR  131.10(g)  and  (j).  EPA  therefore 
disapproved  those  use  designations  as 
being  inconsistent  with  EPA's 
regulations. 

As  a  part  of  this  action,  EPA  also 
disapproved  the  following  provisions  of 
Kansas'  1994  water  Quality  standards: 

•  The  State's  antiaegradation  policy 
regarding  protection  of  Outstanding 
National  Resoince  Waters  (also 
commonly  referred  to  as  Tier  3  waters); 

•  Provisions  governing  discharges 
from  waste  stabilization  ponds; 

•  Disinfection  requirements; 

•  Provisions  addressing  the  adoption 
of  water  quality  criteria  for  the 
protection  of  the  State's  domestic  water 
supply  use; 

•  Several  water  quafity  criteria; 

•  The  State's  water  quality  standards 
implementation  procedures; 

•  The  State's  antidegradation 
implementation  procediu-es; 

•  The  State's  water  quality  standards 
provisions  for  assumed  stream  design 


flows  in  afq}lying  water  quality  criteria; 
and 

•  Provisions  relating  to  waters  with 
effluent-created  habitat. 

In  June  1999,  Kansas  completed  a 
triennial  review  of  its  water  quality 
standards.  The  State  adopted  new  and 
revised  water  quality  standards  on  June 
29, 1999,  which  became  effective  under 
State  law  on  June  30,  1999.  Kansas 
submitted  these  standards  for'EPA 
review  and  approval  on  August  10, 
1999,  as  required  under  CWA  section 
303(c)(2)(A).  In  its  submission,  KDHE 
corrected  several  provisions 
disapproved  by  EPA  in  its  February 
1998  disapproval  letter  to  make  them 
consistent  with  the  CWA.  In  addition, 
Kansas  revised  use  designations  for 
several  water  bodies  and  corrected 
errors  in  its  1994  submission.  On 
January  19,  2000,  EPA  approved  these 
corrections  and  revised  use 
designations.  EPA  also  identified,  in  its 
January  2000  letter,  one  stream  segmoit 
in  Kansas  that  is  located  wholly  within 
Indian  country,  over  which  Kansas  had 
not  demonstrated  jurisdiction  for  CWA 
purposes. 

On  July  3,  2000,  EPA  proposed  to 
promulgate  Federal  water  quality 
standards  for  the  disapproved  items  not 
resolved  by  the  State's  1999  revisions, 
(see  section  m,  below).  EPA  ultimately 
proposed  to  promulgate  primary  contact 
recreation  use  designations  for  1,456 
stream  segments  and  lakes.  EPA  also 
proposed  to  promulgate  the  State's 
expected  aquatic  life  use  designation  for 
one  of  those  stream  segments. 

m.  What  Federal  Water  Quality 
Standards  Did  EPA  Propose  in  July 
2000? 

On  July  3,  2000,  EPA  proposed  water 
quality  standards  for  the  State  of 
Kansas.  65  FR  41216  (July  3,  2000). 
Specifically,  EPA  proposed:  (1)  An 
aquatic  life  use  for  one  stream  segment 
and  a  primary  contact  recreation  use  for 
1,292  stream  segments  and  164  lakes;  (2) 
a  provision  stating  that  all  discharges  to 
stream  segments  for  which  continuous 
flow  is  sustained  primarily  through  the 
discharge  of  treated  effluent  shall 
protect  the  State's  designated  uses;  (3) 
use  of  specific  design  flows  (7Q10,  4B3), 
or  other  scientifically  defensible  design 
flows  recommended  by  EPA  to 
implement  the  State's  chronic  aquatic 
life  criteria,  and  use  of  specific  design 
flows  (IQIO,  1B3),  or  other  scienUfically 
defensible  design  flows  recommended 
by  EPA  to  implement  the  State's  acute 
aquatic  life  criteria;  and  (4) 
implementation  procedures  for  the 
State's  antidegradation  policy  to 
determine  whether  to  allow  a  lowering 
of  surface  water  quality  by  point  sources 
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of  pollution  where  nonpoint  sources 
also  contribute  the  pollutant  of  concern 
to  that  body  of  water. 

Under  its  discretionary  authority  at 
CWA  section  303(c)(4)(B)  to  address 
State  water  quality  standards  that  the 
Administrator  determines  are 
inconsistent  with  the  Clean  Water  Act, 
EPA  also  proposed  two  other  water 
quality  standards:  numeric  human 
health  criteria  for  alpha-  and  beta- 
endosulfan,  and  a  provision  stating  that 
water  quality  standards  in  Kansas  apply 
to  all  privately  owned  surface  waters  in 
Kansas  that  are  waters  of  the  United 
States. 

On  October  13,  2000.  KDHE 
submitted  revised  water  quality 
standards  to  EPA  for  its  review  and 
approval.  This  submission  contained, 
among  other  things,  new  or  revised 
water  quality  standards  addressing 
alpha-endosulfan  and  beta-endosulfan 
water  quality  criteria  covered  by  EPA's 
July  2000  proposal.  EPA  approved  these 
provisions  by  letter  dated  February  2, 
2001,  thereby  removing  the  need  for 
Federal  water  quality  standards  for  this 
issue. 

On  September  9,  2001,  the  KDHE 
submitted  revised  water  quality 
standards  to  EPA  for  its  review  and 
approval.  This  subpiission  contained 
new  or  revised  water  quality  standards 
addressing  the  following  matters 
covered  by  EPA's  July  2000  proposal: 
effluent-created  habitat,  stream  design 
flow,  procedures  for  implementing  the 
State's  antidegradation  policy,  and  the 
applicability  of  water  quality  standards 
to  publicly  held  and  privately  held 
dassified  ponds.  Consequently,  these 
new  and  revised  State  water  quality 
standards  addressed  all  but  one  of  the 
remaining  issues  identified  in  EPA's 
1998  disapproval  decision. 

In  addition,  as  part  of  this  submission 
the  State  removed  its  provision  applying 
a  default  use  designation  of  secondary 
contact  recreation  and  adopted  a 
provision  that  made  use  designations 
subject  to  the  results  of  use  attainability 
analyses.  As  a  result  of  this  action,  all 
but  two  of  the  waters  contained  in 
EPA's  proposal — which  previously  had 
been  subject  to  the  State's  default 
secondary  contact  recreation  use — were 
temporarily  no  longer  subject  to  any 
recreation  use  designation.  Under  the 
new  provision,  which  EPA  approved,  all 
use  designations  are  to  be  based  on  a 
use  attainability  analysis  conducted  by 
or  approved  by  the  State. 

By  letter  dated  November  9,  2001, 
EPA  approved  the  State's  September  9, 
2001,  submission.  EPA's  approval  of 
new  or  revised  standards  in  2000  and 
2001  eliminated  the  need  for  a  Federal 
promulgation  regarding  the  previously 


disapproved  provisions  with  the 
exception  of  EPA's  disapproval  of  use 
designations  for  1,456  water  bodies. 

On  December  10,  2002,  Kansas 
submitted  to  EPA  the  results  of  its 
trieimial  review  and  supporting 
analyses.  Part  of  these  revisions 
included  use  changes  and  use 
attainability  analyses  for  waters  subject 
to  EPA's  July  2000  proposal.  As 
discussed  in  section  IV.C,  this 
submission  and  several  additional 
actions  have  reduced  the  number  of 
water  bodies  that  are  subject  to  EPA's 
final  action  today. 

IV.  What  Federal  Water  Quality 
Standards  Is  EPA  Promulgating  Today? 

In  today's  action,  EPA  is  promulgating 
a  primary  contact  recreation  use 
designation  for  1,056  waters,  an 
expected  aquatic  life  use  for  one  of  these 
waters,  and  a  secondary  contact 
recreation  use  designation  for  230 
waters,  thereby  addressing  the  last 
remaining  matter  subject  to  EPA's  1998 
disapproval  decision.  Today's  action  is 
taking  place  pursuant  to  a  90-day 
schedule  ordered  by  the  U.S.  District 
Coiul  for  the  District  of  Kansas  in 
Kansas  Natural  Resource  Council,  et  al. 

V.  Whitman,  No.  00-2555-GTV  (March 
31,  2003).  The  court's  decision  and  the 
basis  for  EPA'.s  decisions  are  described 
below. 

A.  Background 

As  described  in  the  previous  section, 
CWA  section  101(a)(2)  establishes  as  a 
national  goal  "water  quality  which 
provides  for  the  protection  and 
propagation  of  fish,  shellfish,  and 
wildlife  and  *  *  *  recreation  in  and  on 
the  water,"  wherever  attainable  (i.e.,  the 
"fishable/swimmable"  goal).  Section 
303(c)(2)(A)  requires  State  water  quality 
standards  to  "protect  the  public  health 
or  welfare,  enhance  the  quality  of  water 
and  serve  the  purposes  of  this  [Act]." 
EPA's  regulations  at  40  CFR  part  131 
interpret  and  implement  these  CWA 
provisions  by  requiring  that  water 
quality  standards  provide  for  CWA 
section  101(a)  goal  uses  unless  those 
uses  have  been  shown  to  be 
luattainable,  effectively  creating  a 
rebuttable  presumption  of  attainability, 
i.e.,  that  a  default  designation  of  CWA 
section  101(a)  goal  uses  should  apply. 
The  mechanism  in  EPA's  regulations 
used  to  rebut  this  presumption  is  a  use 
attainability  analysis. 

Under  40  CFR  131.10(j),  States  are 
required  to  conduct  a  use  attainability 
analysis  (UAA)  whenever  the  State 
designates  or  has  designated  uses  that 
do  not  include  the  .CWA  section  101(a) 
goal  uses,  when  the  State  wishes  to 
remove  CWA  section  101(a)  goal  uses. 


or  when  it  adopts  subcategories  of  uses 
that  require  less  stringent  criteria.  Uses 
are  considered  by  EPA  to  be  attainable, 
at  a  minimum,  if  the  uses  can  be 
achieved  (1)  when  effluent  limitations 
under  section  301(b)(1)(A)  and  (B)  and 
section  306  are  imposed  on  point  source 
dischargers,  and  (2)  when  cost-effective 
and  reasonable  best  management 
practices  are  imposed  on  nonpoint 
source  dischargers.  See  40  CFR 
131.10(d).  EPA's  regulations  at  40  CFR 
131.10  list  grounds  upon  which  to  base 
a  finding  that  attaining  the  designated 
use  is  not  feasible,  as  long  as  the 
designated  use  is  not  an  existing  use. 
Existing  uses  are  defined  by  EPA's 
regulations  as  "those  uses  actually 
attained  in  the  water  body  on  or  after 
November  28, 1975,  whether  or  not  they 
are  included  in  the  water  quality 
standards."  40  CFR  131.3(e).  A  UAA  is 
defined  in  40  CFR  131.3(g)  as  a 
"structm-ed  scientific  assessment  of  the 
factors  affecting  the  attainment  of  the 
use  which  may  include  physical, 
chemical,  biological,  and  economic 
factors."  In  a  UAA,  the  physical, 
chemical  and  biological  factors  affecting 
the  attaimnent  of  a  use  are  evaluated 
through  a  water  body  siuvey  and' 
assessment.  Guidance  on  water  body 
surveys  and  assessment  techniques  is 
contained  in  the  Technical  Support 
Manual,  Volumes  I-III:  Water  Body 
Surveys  and  Assessments  for 
Conducting  Use  Attainability  Analyses. 
Additional  guidance  is  provided  in  the 
Water  Quality  Standards  Handbook: 
Second  Edition  (EPA-823-B-94-005, 
August  1994).  Guidance  on  economic 
factors  affecting  the  attainment  of  a  use 
is  contained  in  the  Interim  Economic 
Guidance  for  Water  Quality  Standards: 
Workbook  (EPA-623-B-95-002,  March 
1995). 

EPA  regulations  effectively  establish  a 
"rebuttable  presiunption"  that  CWA 
section  101(a)  goal  uses  are  attainable 
and  therefore  should  apply  to  a  water 
body  unless  it  is  affirmatively 
demonstrated  that  such  uses  are  not 
attainable.  EPA  adopted  this  approach 
in  order  to  help  achieve  the  national 
goal  articulated  by  Congress  that, 
"wherever  attainable,"  water  quality 
should  provide  for  the  "protection  and 
propagation  of  fish,  shellfish  and 
wildlife"  and  for  "recreation  in  and  on 
the  water."  33  U.S.C.  1251(a)(2).  While 
facilitating  achievement  of  Congress' 
goals,  the  "rebuttable  presumption" 
approach  preserves  States'  paramoimt 
role  in  establishing  water  quality 
standards  by  weighing  any  available 
evidence  regarding  the  attainable  uses  of 
a  particular  water  body.  The  rebuttable 
presiunption  approach  does  not  restrict 
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the  States'  discretion  to  detennine  that 
CWA  section  101(a)  goal  uses  are  not,  in 
fact,  attainable  in  a  particular  case. 
Rather,  if  the  water  quality  goals 
articulated  by  Congress  are  not  to  be  met 
in  a  particular  water  body,  the 
regulations  simply  require  that  such  a 
determination  be  based  upon  a 
^structured  scientific  assessment"  of 
use  attainability.  See  40  CFR  131.3(^ 
Cdefining  use  attainability  analysis). 
I  EPA  believes  that  the  rebuttable 
presumption  policy  reflected  in  these 
regulations  is  an  essential  foundation 
for  effective  implementation  of  the  CWA 
as  a  whole.  The  "use"  of  a  water  body 
is  the  most  fundamental  articulation  of 
its  role  in  the  aquatic  and  human 
environments,  and  the  water  quality 
protections  established  by  the  CWA 
follow  from  the  water's  designated  use. 
If  a  use  lower  than  a  CWA  section  101(a) 
goal  use  is  designated  based  on 
inadequate  information  or  superficial 
analysis,  water  quality-based 
protections  that  might  have  made  it 
possible  for  the  water  to  achieve  the 
goals  articulated  by  Congress  in  CWA 
section  101(a)  may  not  be  put  in  place. 

I  EPA  seeks,  through  its  oversight 
imder  section  303(c)  of  the  Act,  to 
ensure  that  any  State's  decision  to  forgo 
protection  of  a  water  body's  potential  to 
support  CWA  section  101(a)  goal  uses 
resiilts  from  an  appropriately 
"structiued"  scientific  analysis  of  use 
attainment.  Where  EPA  concludes  that 
the  State  failed  to  adequately  justify  a 
use  designation  lower  than  a  CWA 
section  101(a)  goal  use  designation,  EPA 
disapproves  the  use  designation.  In 
some  cases,  the  State  may  decide  to 
revise  its  use  classifications  to  create 
additional  designated  uses  that  an?  also 
protective  of  the  CWA  section  101(a) 
goal  uses.  In  other  cases,  the  State  may 
decide  to  conduct  a  more  thorough 
analysis  of  use  attainability  sufficient  to 
rebut  the  fishable/svirimmable 
presiunption  reflected  in  the 
regulations.  Where  a  State  does  neither, 
however,  federally  promulgated  CWA 
section  101(a)  goal  uses  will  ensiue  the 
water  quality  goals  of  the  Act  are 
recognized. 

In  the  July  2000  proposal,  EPA 
requested  data  and  information  that 
could  further  support  or  refute  the 
attainability  of  EPA 's  proposed 
designated  uses.  EPA  evaluated  all  data 
and  information  submitted  by 
commenters.  For  EPA's  specific 
responses  to  comments  received,  see  the 
Response  to  Comments  dociunent 
contained  in  the  administrative  record 
to  this  rulemaking.  A  general  discussion 
of  EPA's  evaluation  of  this  data  and 
information  is  described  in  section 
IV3.3. 


In  response  to  EPA's  request  for 
comments  on  EPA's  proposed 
designated  uses,  EPA  received  several 
comments  questioning  EPA's  use  of  the 
rebuttable  presiunption  for  assigning 
designated  uses.  Specifically,  several 
commenters  asserted  that  sufficient 
information  exists  in  the  administrative 
record  to  confirm  that,  as  a  class,  the 
imdesignated  waters  would  not  be 
expected  to  sustain  either  primary 
contact  recreation  or  aquatic  life  uses 
and,  as  such,  that  this  information 
refutes  EPA's  presumption  that  primary 
contact  recreation  and  aquatic  life  uses 
are  appropriate.  EPA  disagrees  that 
information  of  such  a  general  natiue 
constitutes  the  type  of  structiued 
scientific  assessment  required  by  EPA's 
regulations  to  rebut  the  presumption. 
EPA  believes  that  use  attainability 
analyses  should  be  based  on  data 
apphcable  to  individual  waters.  Indeed, 
numerous  commenters  asserted  that  use 
designation  decisions  should  be  made 
on  a  case-by-case  basis,  taking  into 
accoimt  local  considerations.  A  UAA  is 
a  mechanism  to  accomplish  this.  Where 
water  body-specific  data  and 
information  have  been  submitted  by  the 
State,  provided  by  commenters,  or 
collected  by  EPA,  EPA  has  considered 
that  data  and  information  to  determine 
whether  those  waters  should  be 
excluded  from  today's  rulemaking.  See 
section  IV.B.  for  a  further  discussion  of 
EPA's  analysis  of  this  data  and 
information. 

Other  commentecs  asserted  that  the 
use  of  the  "rebuttable  presumption" 
approach  EPA  employed  to  propose  use 
designations  is  contrary  to  law.  EPA 
disagrees.  As  described  above,  EPA 
beheves  that  using  the  "rebuttable 
presumption"  approach  is  supported  by 
sections  101(a)  and  303(c)  of  the  Clean 
Water  Act.  Further,  EPA's  longstanding 
interpretation,  as  reflected  in  its  1983 
regulations,  is  that  the  piuposes  of  the 
Act  are  better  served  by  requiring  a 
justification  for  designating  uses  less 
than  fishable/swimmable  rather  than 
demanding  an  affirmative  showing  of 
attainability  before  requiring  a  fishable/ 
swimmable  use  designation.  See  40  CFR 
131.10.  Moreover,  the  court  order 
resulting  in  today's  action,  Kansas 
Natura]  Resource  Council,  et  a},  v. 
Whitman,  No.  00-2555-GTV  (D.  Kansas, 
March  31,  2003),  specifically  considered 
EPA's  rebuttable  presumption  approach 
and  held  that  EPA  must  employ  the 
concept  in  its  promulgation  of  water 
quality  standards  for  the  State  of 
Kansas.  The  court  recognized  that,  for 
many  of  these  waters,  the  order's  90-day 
schedule  could  result  in  water  bodies 
being  given  a  primary  contact  recreation 


designation  when  a  subsequently 
performed  use  attainability  analysis 
might  rebut  such  a  designation. 
However,  the  court  stated.  "Unless  and 
until  unattainability  is  demonstrated  as 
specified  by  the  regulations,  the  purpose 
of  the  Clean  Water  Act  is  best  served  by 
protecting  the  waters  as  if  they  are 
fishable/swimmable. " 

Lastly,  several  conunenters  suggested 
that  imder  EPA's  rebuttable 
presumption  approach,  secondary 
contact  recreation  is  an  appropriate 
presumption  since  it  is  one  of  the  goal 
uses  of  the  Clean  Water  Act.  While  EPA 
agrees  that  secondary  contact  recreation 
is  indeed  one  of  the  Clean  Water  Act's 
goals,  EPA  disagrees  that  it  supplants 
primary  contact  recreation  for  purposes 
of  the  rebuttable  presumption.  Section 
101(a)(2)  specifically  calls  for  the 
protection  of  recreation  in  and  on  the 
water.  In  other  words,  the  statute    - 
contemplates  that  both  recreation  uses 
will  be  protected  wherever  attainable. 
Within  the  Kansas  Surface  Water 
Quality  Standards,  the  primary  contact 
recreation  use  is  the  only  designated  use 
that  will  assure  protection  of  both  of 
these  Clean  Water  Act  goals. 

B.  EPA 's  Analysis  of  Information 
Received  for  Specific  Stream  Segments 
and  Lakes 

When  promulgating  replacement 
Federal  water  quality  standards,  EPA 
follows  the  same  rebuttable 
presiunption  approach  that  apphes 
under  the  regulation  to  State  decision- 
making. 40  CFR  131.22(c).  EPA  does  not 
believe  it  is  appropriate  to  alter  the 
current  approach  for  establishing  use 
designations  under  40  CFR  part  131 
merely  because  the  forum  for  decision- 
making has  changed  from  the  State  to 
the  Federal  level.  Attaining  the  goals 
articulated  by  Congress  is  no  less 
important  when  EPA,  as  opposed  to  a 
State,  is  making  use  designation 
determinations.  Moreover,  EPA  believes 
that  failure  to  apply  the  rebuttable 
presumption  in  the  Federal  context 
could  undermine  how  that  presumption 
currenUy  applies  to  State  decision- 
making under  the  Federal  regulations.  If 
the  presumption  did  not  apply  equally 
in  the  State  and  Federal  decision- 
making process,  a  State  could  effectively 
shift  the  burden  of  demonstrating 
attainability  simply  by  failing  to 
adequately  justify  its  use  designation 
and  thereby  triggering  a  Federal 
rulemaking  proceeding.  This  result 
would  be  contrary  to  the  statute's 
expectation  that  States  retain  primary 
responsibility  for  making  water  quality 
standards  decisions. 

At  the  time  of  the  July  2000  proposal, 
EPA  sohcited  public  comment  and 
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infbnnatioD  on  the  attainability  of  the 
proposed  Federal  uses  for  the  water 
bodies  subject  to  that  proposal.  EPA  also 
encouraged  the  State  to  continue 
evaluating  the  appropriate  use 
designations  for  these  waters  and  to 
revise  its  water  quality  standards,  as 
appropriate.  On  March  26,  2001,  EPA 
and  the  State  of  Kansas  entered  into. a 
Memorandum  of  Understanding  (MOU) 
establishing  a  schedule  to  resolve  the 
outstanding  disapproved  portions  of  the 
1994  Kansas  Surface  Water  Quality 
Standards.  The  MOU  included  a 
schedule  by  which  the  State  would 
conduct  use  attainability  analyses  for 
each  of  the  1 .456  waters  contained  in 
EPA's  July  2000  proposal.  Consistent 
with  the  MOU,  the  State  has  submitted 
UAAs  for  many  of  the  waters  identified 
in  EPA's  proposed  rule. 

EPA  has  evaluated  the  data  and 
information  it  received  from 
commenters  and  the  State  since  the  July 
2000  proposal.  Three  categories  describe 
the  data  and  information  EPA  used  to 
determine  the  scope  of  today's  final 
rule: 

(1)  Kansas'  December  10,  2002, 
,  submission  of  new  or  revised  use 

designations, -including  UAAs  for  225 
waters; 

(2)  298  use  attainability  analyses 
.provided  by  KDHE  to  EPA  on  April  11, 
2003;  and 

(3)  Information  regarding  specific 
waters  provided  in  comments  on  EPA's 
July  2000  proposal  and  additional 
information  collected  by  EPA  for  these 
waters. 

In  evaluating  the  information 
provided  to  EPA  prior  to  the  date  of  this 
final  regulation,  EPA  considered 
whether  the  data  and  information 
sufficiently  demonstrated  that  primary 
contact  recreation  is  not  attainable 
consistent  with  the  Federal  regulations 
at  40  CFR  131.10(g).  For  information  it 
received  from  the  State  and  the  public, 
EPA  used  the  State's  protocol  for 
conducting  recreation  UAAs.  EPA  had 
previously  reviewed  the  State's 
recreation  UAA  protocol,  which  is 
contained  in  the  State's  UAA  Guidance, 
and  believes  that  UAAs  conducted 
using  the  protocol  will  likely  be 
consistent  with  Federal  regulations. 

As  a  result  of  this  evaluation,  167 
waters  included  in  EPA's  July  2000 
proposal  are  not  included  in  today's 
.final  rule.  These  waters  fall  into  one  of 
three  categories: 

(1)  Waters  where  the  State  has 
adopted  and  EPA  has  approved  new  or 
revised  recreation  use  designations  in 
its  water  quality  standards  (these 
include  waters  designated  by  the  State   ■ 
for  primary  contact  recreation  or  for 


secondary  contact  recreation  uses 
supported  by  a  UAA); 

(2)  Waters  where  the  State  has 
provided  information  supporting  the 
State's  previously  disapproved  1994 
recreation  use  designations;  and 

(3)  Waters  wher^  the  State  has 
provided  information  demonstrating 
that  the  water  body  does  not  exist. 

In  addition,  EPA  identified  three 
stream  segments  originally  included  in 
its  July  2000  proposal  that  had  been 
combined  with  other  stream  segments 
and  therefore  do  not  need  to  be  listed 
separately.  The  State  submitted  these 
adininistrative  changes  to  EPA  on 
August  10,  1999,  which  EPA  approved 
on  January  19,  2000.  EPA  inadvertently 
included  these  three  stream  segments  as 
separate  listings  in  its  July  2000 
proposed  rule.  Today's  rule,  however, 
reflects  these  changes  and  is  consistent 
with  the  State's  2002  Surface  Water 
Register.  A  list  of  these  waters  may  be 
found  in  the  dociunent  entitled  A 
Summary  of  EPA's  Use  Designation 
Decisions  contained  in  the 
administrative  record  accompanying 
this  final  rule. 

The  remaining  1,286  waters  are 
included  in  today's  final  rule;  EPA  is 
promulgating  either  primary  or 
secondary  contact  recreation  use 
designations  for  each  of  these  waters. 
Fom-  categories  describe  these  waters. 
Secondary  contact  recreation  uses  are 
designated  in  today's  rule  for  waters 
contained  in  the  first  category.  Primary 
contact  recreation  uses  are  designated 
for  the  waters  contained  in  the' 
remaining  three  categories. 

(1)  Waters  where  the  State  has  not  yet 
designated  secondary  contact  recreation 
in  the  Surface  Water  Register,  but  either 
the  State  or  EPA  has  performed  UAAs 
consistent  with  40  CFR  131.10(g) 
demonstrating  that  secondary  contact 
recreation  is  the  appropriate  use; 

(2)  Waters  where  the  State  has  not  yet 
designated  primary  contact  recreation  in 
the  Surface  Water  Register,  but  either 
the  State  or  EPA  has  collected  data  and 
information  indicating  that  the  primary 
contact  recreation  use  is  attainable; 

(3)  Waters  where  the  State's  analysis 
does  not  support  the  recreation  use 
adopted  in  the  State's  Surface  Water 
Register,  and 

(4)  Waters  where  EPA  has  not 
received  any  information  or  where  the 
information  received  is  insufficient  to 
conclude  that  primary  contact 
recreation  is  not  attainable. 

EPA's  detailed  analysis  of  the 
information  submitted  by  the  State  of 
Kansas,  by  commenters  on  the  proposed 
rule,  and  information  collected  by  EPA 
is  presented  below. 


1.  Kansas'  December  10,  2002, 
Submission  of  Water  Quality  Standards 

On  December  10.  2002.  KDHE 
provided  EPA  with  225  UAAs  along 
with  revised  water  quality  standards. 
For  the  majority  of  diese  waters,  the 
State  revised  its  Surface  Water  Register 
to  reflect  the  water  bodies'  new  primary 
contact  recreation  use  designations, 
secondary  contact  recreation  use 
designations,  or  the  removal  of 
recreation  use  designations.  EPA 
reviewed  the  State's  UAAs  for 
consistency  with  the  Federal  regulations 
and  collected  additional  data  for  16 
waters  where  the  State's  UAAs  were 
inconsistent  v«th  EPA's  regulations  and 
the  State's  UAA  protocol.  As  a  result  of 
this  review,  on  June  24,  2003,  EPA 
withdrew  its  1998  disapproval  with 
respect  to  161  of  these  waters  and 
approved  the  State's  use  designation 
decisions  for  these  waters.  This 
approval  decision  removed  the  need  for 
Federal  promulgation  of  use 
designations  for  these  waters.  Therefore, 
EPA  is  not  including  these  161  waters 
in  today's  rule.  A  list  of  these  waters 
may  be  found  in  A  Summary  of  EPA's 
Use  Designation  Decisions  contained  in 
the  administrative  record  accompanying 
this  final  rule. 

In  addition  to  the  161  waters  for 
which  EPA  approved  the  State's  use 
designation  decisions,  there  are  43  other 
waters  for  which  the  State's  UAAs  (and 
information  collected  by  EPA  for  two  of 
these  waters)  successfully  demonstrate 
that  the  primary  contact  recreation  use 
is  not  an  attainable  use  and  that  the 
appropriate  use  for  these  waters  is 
secondary  contact  recreation.  However, 
Kansas  has  not  yet  changed  its  Surface 
Water  Register  to  designate  any 
recreational  uses  for  these  waters. 
Therefore,  EPA  is  promulgating 
secondary  contact  recreation  for  these 
43  water  bodies. 

For  another  16  waters,  analyses 
conducted  by  the  State  indicate  that 
primary  contact  recreation  is  attainable 
based  on  an  evaluation  of  a  variety  of 
factors,  including  activities  occurring 
there,  water  quality,  flow,  and  depth. 
The  State's  UAAs  recommended  the 
waters  for  primary  contact  recreation, 
but  Kansas  has  not  yet  adopted  these       » 
recreation  uses  into  the  Register. 
Pursuant  to  EPA's  regulations,  the 
information  in  the  UAA  indicates  that 
primary  contact  recreation  is  the 
appropriate  use.  For  these  16  waters, 
EPA  is  promulgating  primary  contact 
recreation  use  designations.  A  list  of 
these  waters  may  be  found  in  A 
Summary  of  EPA's  Use  Designation 
Decisions  contained  in  the 
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administrative  record  accompanying 
this  final  rule. 

I  EPA  reviewed  the  analyses  provided 
py  the  State  to  assure  consistency  with 
the  Clean  Water  Act  and  the 
implementing  Federal  regulations.  For 
five  of  these  waters,  EPA  foimd  that  the 
State's  analyses  were  insufficient  either 
to  support  the  recreation  uses  contained 
in  the  State's  2002  Surface  Water 
Register  or  to  demonstrate  that  primary 
contact  recreation  is  unattainable. 
Therefore,  EPA  is  promulgating  primary 
contact  recreation  for  these  five  water 
bodies.  A  list  of  these  waters  may  be 
found  in  A  Summary  of  EPA 's  Use 
Designation  Decisions  contained  in  the 
administrative  record  accompanying 
this  final  rule. 

;  hi  summary,  today's  rule  contains  use 
designations  for  64  waters  for  which  the 
State  prepared  UAAs  in  connection 
with  its  December  2002  submission  but 
has  not  yet  made  use  designation 
changes  in  its  Surface  Water  Register. 
Once  the  State  adopts  and  EPA 
approves  use  designations  for  specific 
waters,  EPA  will  initiate  withdrawal  of 
its  corresponding  Federal  use 
designations  for  those  water  bodies. 

2.  Use  Attainability  Analysis 
Information  Provided  by  the  State  of 
Kansas  to  EPA  on  April  1 1 ,  2003 

I  On  April  1 1 ,  2003,  the  State  provided 
to  EPA  an  additional  298  UAAs  that  the 
State  conducted  during  2002  as  part  of 
its  scheduled  review  of  all  classified 
waters  under  State  law  and  the  State's 
Memorandum  of  Understanding  with 
EPA.  EPA  reviewed  the  information 
contained  in  the  State's  UAAs  and 
collected  additional  data  for  eight  of 
these  Waters.  As  a  result  of  this  review, 
EPA  found  that,  for  four  waters,  the 
State's  UAAs  support  the  State's 
original  1994  recreation  use 
designations.  Consequently,  on  June  24, 
2003.  EPA  withdrew  its  1998 
disapproval  with  respect  to  these  four 
waters  and  approved  the  State's 
designated  uses  for  these  waters.  This 
action  removes  the  need  for  Federal 
promulgation  of  designated  uses  for 
these  waters.  Therefore,  EPA  is  not 
including  these  waters  in  today's  final 
rule.  A  list  of  these  waters  may  be  found 
in  A  Summary  of  EPA 's  Use  Designation 
Decisions  contained  in  the 
administrative  record  accompanying 

3s  final  rule, 
'or  two  other  waters,  Mulberry  City 
te  and  Frazier  Lake,  the  State's 
analyses  demonstrate  that  these  water 
bodies  do  not  exist;  therefore,  EPA  is 
removing  these  two  waters  fitjm  the 
scope  of  this  rulemaking,  hiformation 
provided  by  the  State  indicates  that 
Mulberry  City  Lake  is  not  a  known 
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water  body  in  Kansas.  It  had 
erroneously  been  included  in  the  State's 
1994  Surface  Water  Register  and  as  part 
of  EPA's  1998  disapproval  and  July 
2000  proposal.  The  State  included 
Frazier  Lake  in  its  1994  Smface  Water 
Register,  even  though  at  the  time  it  did 
not  have  the  characteristics  of  a  lake, 
because  it  imderstood  that  a  lake         • 
bearing  that  name  would  be  created  by 
impounding  a  stream.  In  2003,  the  State 
provided  information  indicating  that  the 
project  was  abandoned.  Therefore, 
Frazier  Lake  was  never  created.  Based 
on  this  new  information,  EPA  is  not 
including  these  water  bodies  in  today's 
final  rule. 

For  the  remaining  292  waters,  based 
on  the  information  contained  in  the 
remaining  UAAs  conducted  by  Kansas 
and  the  additional  information  collected 
by  EPA,  EPA  determined,  consistent 
with  40  CFR  131.10,  that  a  primary 
contact  recreation  use  designation  is 
appropriate  for  143  waters  and  a 
secondary  contact  recreation  use 
designation  is  appropriate  for  149 
waters.  The  State  has  not  yet  revised  its 
Surface  Water  Register  to  codify  these 
primary  and  secondary  contact 
recreation  use  designations  for  any  of 
these  waters.  Therefore,  EPA  is  today 
promulgating  either  primary  contact 
recreation  use  or  secondary  contact 
recreation  use  designations  for  these 
waters  consistent  with  the  State's  and 
EPA's  analyses.  A  list  of  these  waters 
may  be  found  in  A  Summary  of  EPA's 
Use  Designation  Decisions  contained  in 
the  administrative  record  accompanying 
this  final  rule. 

In  its  July  2000  proposal,  EPA 
proposed  to  designate  Mined  Land 
Lakes  for  primary  contact  recreation. 
Information  in  the  UAAs  provided  by 
the  State  in  April  2003  indicates  that  43 
individual  lakes  comprise  Mined  Land 
Lakes.  (EPA  identified  these  lakes  as 
two  separate  entries  in  its  July  2000 
proposal  because  EPA  had  no  basis — 
other  than  two  diff^erent  hydrologic  unit 
codes — to  distinguish  among  them.)  The 
State  conducted  UAAs  for  all  43  lakes 
that  indicate  primary  contact  recreation 
is  the  appropriate  designated  use  for  all 
of  these  water  bodies.  For  simplicity 
and  due  to  the  fact  that  the  information 
EPA  received  from  the  State  indicates 
that  all  the  lakes  comprising  Mind  Land 
Lakes  are  capable  of  supporting  primary 
contact  recreation,  today's  final  rule 
continues  to  list  Mined  Land  Lakes  as 
two  entries  in  its  regulation. 

Once  the  State  adopts  and  EPA 
approves  use  designations  for  these  292 
waters,  EPA  will  initiate  withdrawal  of 
its  corresponding  Federal  use 
designations  for  these  waters. 


3.  Infoxmation  Submitted  by 
Commenters  in  Response  to  EPA's  July 
2000  Proposal  and  Information 
Collected  by  EPA 

At  the  time  of  its  Jidy  2000  proposal, 
EPA  solicited  public  comment  and 
information  on  the  attainability  of  the 
proposed  Federal  uses  for  the  water 
bodies  subject  to  that  proposal.  Prior  to 
today's  final  action,  EPA  considered  die 
information  provided  to  EPA  during  the 
public  comment  period  for  the  July  2000 
proposed  rule  and  information  since 
collected  by  EPA.  Some  of  the 
information  submitted  to  EPA  indicated 
that  primary  contact  recreation  uses 
may  not  be  attainable  for  particidar 
water  bodies  and  that,  therefore,  the 
"presumption"  of  primary  contact 
recreation  was  potentially  rebutted.  In 
reviewing  public  comments  to 
determine  whether  the  presumption  had 
been  rebutted  for  a  particular  water 
body,  EPA  considered  a  number  of 
factors,  including  (1)  whether  the 
comment  identified  a  specific  water 
body  or  provided  reasonably  specific 
locational  information  for  EPA  to  use  to 
identify  the  water  body  discussed  in  the 
comment;  (2)  whether  the  comment 
stated  or  clearly  implied  that  because  of 
the  depth  or  flow  level  of  the  water,  the 
water  body  was  not  capable  of 
supporting  primary  contact  recreation 
during  any  part  of  the  recreation  season 
(April  through  October  imder  Kansas 
law);  and  (3)  whether  the  comment 
claimed  that  the  water  should  not  be 
designated  for  primary  contact 
recreation. 

For  93  water  bodies,  EPA  determined 
that  the  information  provided  by 
commenters  potentially  rebutted  the 
presumption  of  primary  contact 
recreation.  For  these  waters,  EPA 
collected  additional  information 
consistent  with  the  requirements  of  40 
CFR  131.10(g)  to  determine  the 
appropriate  recreational  use  of  the  water 
body.  If  Kansas  had  not  yet  completed 
an  acceptable  use  attainability  analysis 
for  a  particular  water  body,  EPA — using 
Kansas'  expedited  recreational  use 
attainability  analysis  protocol  in 
coordination  with  the  State — performed 
a  use  attainability  analysis.  As  a  result, 
EPA  collected  additional  information 
for  93  waters.  Based  on  this  information, 
EPA  determined,  consistent  with  40 
CFR  131.10,  that  a  primary  contact 
recreation  use  designation  is 
appropriate  for  53  waters  and  a 
secondary  contact  recreation  use 
designation  is  appropriate  for  38  waters. 
The  State  has  not  yet  adopted  these  use 
designations  for  any  of  these  waters. 
Therefore,  EPA  is  today  promiUgating 
primary  contact  recreation  use 
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designations  for  53  waters  and 
secondary  contact  recreation  use 
designations  for  38  waters.  A  list  of 
these  waters  may  be  found  in  A 
Summary  of  EPA 's  Use  Designation 
Decisions  contained  in  the 
administrative  record  accompanying 
this  final  rule. 

For  the  remaining  two  waters 
identified  in  public  comments  as 
potentially  rebutting  the  presumption  of 
primary  contact  recreation,  EPA  staff 
attempted  to  collect  additional 
information.  However,  these  waters  are 
located  entirely  on  property  that  had  no 
access  points  available  to  the  EPA  staff 
that  performed  the  use  attainability 
analyses.  Because  these  waters  could 
not  be  assessed  in  a  manner  consistent 
with  the  requirements  of  40  CFR 
131.10(g),  EPA  is  using  the  rebuttable 
presumption  to  promulgate  a  use 
designation  of  primary  contact 
recreation  for  these  two  waters.  A  list  of 
these  waters  may  be  foimd  in  A 
Summary  of  EPA 's  Use  Designation 
Decisions  contained  in  the 
administrative  record  accompanying 
this  final  rule.  For  these  93  waters,  as 
for  all  waters  subject  to  today's  rule,    " 
once  the  State  submits  and  EPA 
approves  use  designations  for  these 


waters,  EPA  will  initiate  withdrawal  of 
the  Federal  use  designations. 

Some  of  the  information  provided  to 
EPA  in  the  form  of  comments  was 
insufficient  to  rebut  the  presumption 
that  the  waters  should  be  designated  for 
primary  contact  recreation.  Comments 
in  this  category  were  ones  that  provided 
n<>  information  regarding  the  name  or 
location  of  a  water  body  or,  contrary  to 
the  commenters  assertion,  included 
information  that  indicated  that  the 
water  was  capable  of  supporting 
primary  contact  recreation  during  at 
least  a  portion  of  the  recreation  period. 
In  addition,  a  number  of  commenters 
specifically  requested  that  the  water 
body  they  identified  be  protected  by 
promulgation  of  a  primary  contact 
recreation  use  designation.  For  EPA's 
specific  responses  to  comments 
received,  see  the  Response  to  Conunents 
dociunent  contained  in  the 
administrative  record  to  this 
rulemaking. 

C.  EPA's  Final  Use  Designation 
Decisions  for  Specific  Stream  Segments 
and  Lakes 

EPA  is  today  promulgating  a  primary 
contact  recreation  use  for  1,056  waters 
and  a  secondary  contact  recreation  use 
for  230  waters.  The  1,056  waters  for 


which  EPA  is  promulgating  a  primary 
contact  recreation  use  designation 
consist  of  (1)  844  waters  for  which  EPA 
has  not  received  information  sufficient 
to  rebut  the  presumption  of  primary 
contact  recreation;  and  (2)  212  waters 
for  which  EPA  has  received  information 
supporting  the  waters'  designation  for 
primary  contact  recreation  but  for  which 
Kansas  has  not  yet  adopted  that 
designated  use.  Once  Kansas  adopts, 
and  EPA  approves,  use  designations  for 
these  waters,  EPA  will  initiate 
withdrawal  of  the  Federal  use 
designations  promulgated  for  such 
waters. 

EPA  is  promulgating  secondary 
contact  recreation  for  230  waters  for 
which  either  Kansas  or  EPA  performed 
use  attainability  analyses  consistent 
with  the  requirements  of  40  CFR 
131.10(g)  that  demonstrated  that 
secondary  contact  recreation  was  the 
appropriate  use,  but  for  which  Kansas 
has  not  adopted  a  secondary  contact 
recreation  use  designation.  Once  the 
State  adopts  and  EPA  approves  an 
appropriate  designation  for  any  of  these 
waters,  EPA  will  initiate  a  withdrawal 
of  the  use  designations  promulgated  for 
such  waters.  A  summary  of  this 
information  is  provided  in  Table  1. 


Table  1  .—Summary  of  EPA's  Use  Designation  Decisions 


Kansas  2002  WQS  submittal 

Kansas  2003  UAAs 

Information  received  on  wa- 
ters addressed  solely  by 
comments  and  additior^ 
information  collected  by 
EPA  

Insuffictent  or  no  information 


Totals 


No.  of  wa- 
ters in  July 

2000 
proposal 


225 
298 


93 

837 


1,453 


Waters  not  in  final  rule 


UAA  sup- 
ports 2002 

use 
designations 


121 
N/A 


N/A 
N/A 


121 


UAA  sup- 
ports 1994 

use 
designation 


40 
4 


0 
N/A 


44 


Information 

indicates 

the  waters 

do  not  exist 


0 
N/A 


Total 


161 
6 


166 


Analysis 
supports 
SCR.  but 
State  has 
not  yet 
adopted 
SCR 


43 
149 


38 

N/A 


230 


Waters  included  in  firtal  rule 


Analysis 
supports 
PCR,  but 
State  has 
not  yet 
adopted 
PCR 


16 
143 


53 

N/A 


212 


Analysis  is 
insufficient 
to  suppoit 
State's  use 
designation 


N/A 


N/A 
N/A 


Water  is 
presumed 
PCR  due  to 
insufficient 
or  no  exist- 
ing 
information 


N//W 
N/A 


2 
837 


844 


Total 


64 
292 


93 
837 


1,287 


of  T^3  ^at^'**** '"  ^**^''°"  '^^  '  ^'^  "^'^^  '^^  segments  contained  in  the  July  2000  proposal  have  been  combined  with  other  segments,  resulting  in  a  total 
SCR — secondary  contact  recreation. 
PCR — primary  contact  recreation. 


For  the  waters  where  EPA  is 
promulgating  either  primary  contact 
recreation  or  secondary  contact 
recreation  use  designations  in  today's 
final  rule,  the  State's  currently  effective 
water  quality  criteria  for  those 
designated  uses  apply.  The  cturently 
effective  fecal  coliform  water  quality 
criterion  for  CWA  purposes  adopted  by 
Kansas  for  the  protection  of  primary 
contact  recreation  is  a  geometric  mean 
of  200  organisms  per  100  miUiliters 
bom  April  1  through  October  31,  and 


2,000  organisms  per  100  milliliters  fi-om 
November  1  though  March  31.  The 
currently  effective  water  quality 
criterion  for  the  protection  of  secondary 
contact  recreation  is  2,000  organisms 
per  100  milliliters  all  year. 

If,  in  the  futiure,  the  State  adopts  and 
EPA  approves  revisions  to  its  water 
quality  criteria  for  the  protection  of 
primary  and  secondary  contact 
recreation  uses,  those  water  quality 
criteria  will  be  effective  for  CWA 
purposes  and  will  apply,  as  appropriate, 


to  the  waters  for  which  EPA  is 
promulgating  use  designations  today. 

In  addition  to  the  recreation  use 
designations  being  promulgated  today, 
EPA  is  also  promulgating  the  State's 
expected  aquatic  life  use  designation  for 
one  stream  segment.  Whiskey  Creek, 
that  the  State  designated  for  a  restricted 
aquatic  life  use  in  1994  without  an 
adequate  supporting  UAA.  Because  the 
State  assigns  the  expected  aquatic  life 
use  category  to  a  majority  of  its  surface 
waters,  and  EPA  received  no  additional 


\ 
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information  to  indicate  that  Whiskey 
Creek  contains  aquatic  life  conditions 
other  than  conunon  habitat  types  and 
indigenous  biota,  EPA  believes  that  an 
expected  aquatic  life  use  designation  is 
appropriate  for  aquatic  life  in  Whiskey 
Creek.  Therefore,  EPA  has  designated 
Whiskey  Creek  for  expected  aquatic  life. 
This  water  is  identified  in  131.34(a)  in 
today's  rule.  Once  the  State  adopts  and 
EPA  approves  an  appropriate 
designation  for  this  water  body,  EPA 
will  initiate  a  withdrawal  of  the  use 
designation  promulgated  for  this  water 
body. 

D.  Effect  of  Today's  Rulemaking  on  the 
State's  Water  Quality  Programs 

J  EPA's  approach  in  this  rulemaking 
ooes  not  undermine  the  State's  primary 
role  in  designating  uses  for  waters  in 
Kansas.  EPA  prefers  that  States  establish 
their  own  regulations.  Consequently,  on 
March  26,  2001,  EPA  embarked  on  a 
process  with  the  State  of  Kansas  to 
resolve  the  remaining  issues  identified 
in  EPA's  1998  disapproval  decision  and 
obviate  the  need  for  EPA  rulemaking. 
EPA  Region  7  and  the  State  of  Kansas 
entered  into  a  Memorandum  of 
Understanding  (MOU)  establishing  a 
schedule  to  resolve  the  outstanding 
disapproved  portions  of  the  1994 
Kansas  Surface  Water  Quality 
Standards.  The  MOU  included  a 
schedule  by  which  the  State  woiUd 
conduct  use  attainability  analyses  for  a 
total  of  1,456  waters  not  designated  for 
primary  contact  recreation  uses  in  its 
1994  revisions.  The  Kansas  legislatiu-e 
later  passed  a  law  requiring  KDHE  to 
develop  recreation  UAAs  for  all  State 
waters  on  a  regular  schedule  by  October 
2005.  KSA-82a-2004.  The  schedule 
established  by  the  Kansas  legislature 
superseded  the  one  established  by  the 
MOU.  However,  today's  rulemaking  by 
EPA  does  not  supersede  or  moot  any  of 
the  requirements  for  KDHE  to  conduct 
UAAs  contained  in  the  statute.  Indeed, 
EPA  fully  expects  the  State  to  continue 
to  develop  UAAs  on  the  schedules  set 
forth  in  State  law  and  to  adopt  new  or 
revised  uses  designations  when 
appropriate. 

If  the  State's  forthcoming  UAAs 
indicate  that  primary  contact  recreation 
uses  are  not  attainable  for  waters 
designated  for  that  use  in  today's  rule 
and  EPA  approves  the  new  use 
designations  adopted  by  the  State,  EPA 
will  initiate  withdrawal  of  the  use 
designations  promulgated  today  for 
such  waters.  For  over  350  waters  in 
today's  rule,  the  uses  being  promulgated 
today  are  consistent  with  analyses 
provided  to  EPA  by  the  State.  For  these 
waters,  the  State  need  not  conduct  any 
further  analyses  and  can  simply  adopt 


the  use  designations  for  the  specific 
waters  identified  in  today's  rule.  Once 
the  designated  uses  are  adopted  by  the 
State  for  specific  waters  and  are 
submitted  to  and  approved  by  EPA,  EPA 
will  initiate  withdrawal  of  its 
rulemaking  for  those  waters. 
Consequently,  due  to  the  schedule  by 
which  the  State  is  expected  to  complete 
UAAs  for  the  remaining  waters  in 
today's  rule  and  the  discretion  the  State 
is  afforded  by  the  Clean  Water  Act  and 
its  implementing  regulations,  EPA  does 
not  anticipate  that  today's  regulation 
will  have  a  significant  effect  on  the 
State's  water  quality  program  and 
potentially  affected  entities. 

Further,  water  quality  standards  do 
not  directly  affect  any  entity.  It  is  only 
through  the  implementation  of  these 
water  quality  standards  through  such 
mechanisms  as  NPDES  permits  that 
these  water  quality  standards  will  have 
any  direct  effect.  The  State  has 
flexibility  in  how  it  implements  these 
water  quality  standards.  EPA  has 
included  a  variance  provision  in  today's 
final  rule,  40  CFR  131.34(c),  authorizing 
the  Regional  Administrator  to  grant 
variances  based  upon  a  permittee's 
demonstration,  consistent  with  the 
Federal  regulations,  that  the  use  is  not 
attainable.  Variances  are  particularly 
suitable  for  instances  where  the  cause  of 
nonattainment  is  discharger-specific 
and  it  appears  that  the  designated  use  in 
question  will  eventually  be  attainable  or 
be  demonstrated  to  be  unattainable.  See 
section  VI.C.  Additionally,  the  State  will 
use  these  water  quality  standards  in 
identifying  impaired  waters  and 
establishing  Total  Maximum  Daily 
Loads  (TMDLs).  Where  the  State 
identifies  waters  subject  to  this 
rulemaking  as  impaired,  the  State  has 
discretion  in  scheduling  the  water  for 
TMDL  development.  Further  discussion 
is  contained  in  Section  VI.D. 

The  designation  of  uses  in  this  rule  is 
not  intended  to  apply  to  waters  within 
Indian  coimtry.  The  1999  Kansas 
Surface  Water  Register  included  some 
stream  segments  that  may  be  located 
wholly  or  partly  in  Indian  Country.  EPA 
approval  of  designated  uses  for  waters 
in  Kansas  has  never  been  intended  to 
apply  to  any  waters  located  within 
Indian  Country  because  EPA  has  not 
analyzed  or  approved  the  State's 
authority  to  adopt  water  quality 
standards  for  waters  in  Indian  Coimtry. 
EPA  has  recommended  that  the  State 
clarify  this  matter  by  amending  the 
Kansas  Surface  Water  Register  to 
specify  that  the  State's  water  quality 
standards  do  not  apply  to  any  portions 
of  waters  located  in  Indian  Country. 
EPA  is  working  with  Tribes  in  Region  7 
to  identify  those  Tribes  that  may 


consider  seeking  authorization  to 
administer  the  water  quality  standards ' 
program  under  the  CWA.  This  effort  is 
part  of  a  national  effort  to  ensure  there 
are  water  quality  standards  for  Indian 
Coimtry  waters. 

V.  Economic  Analysis 

This  final  rule  will  have  no  direct 
impact  on  any  entity  because  the  rule 
simply  establishes  water  quality 
standards  (e.g.,  use  designations)  which 
by  themselves  do  not  impose  any  costs. 
These  standards,  however,  may  serve  as 
a  basis  for  development  of  NPDES 
permit  limits.  In  Kansas,  the  State  is  the 
NPDES  permitting  authority  and  retains 
considerable  discretion  in  implementing 
standards.  Thus,  until  the  State 
implements  these  water  quality 
standards,  there  will  be  no  effect  on  any 
entity.  Nonetheless,  EPA  prepared  a 
preliminary  analysis  to  evaluate 
potential  costs  to  NPDES  dischargers  in 
Kansas  associated  with  future  State 
implementation  of  EPA's  Federal 
standards. 

Any  NPDES-permitted  facility  that 
discharges  to  water  bodies  affected  by 
this  rule  could  potentially  incur  costs  to 
comply  with  the  rule's  provisions.  The 
types  of  affected  facilities  may  include 
industrial  facilities  and  publicly  owned 
treatment  works  (POTWs).  EPA  did  not 
consider  the  potential  costs  for  nonpoint 
sources,  such  as  agricultural  and 
forestry-related  nonpoint  sources, 
although  EPA  recognizes  that  the  State 
may  decide  to  impose  controls  on  these 
sources  to  achieve  water  quality 
standards.  As  a  technical  matter, 
nonpoint  source  discharges  are  difficult 
to  model  and  evaluate  for  potential  costs 
because  they  are  intermittent,  highly 
variable,  and  occur  under  different 
hydrologic  or  climatic  conditions  than 
continuous  discharges  from  industrial 
and  municipal  facilities,  which  are 
evaluated  under  critical  low  flow  or 
drought  conditions.  Thus,  the 
evaluation  of  nonpoint  sources  and  their 
effects  on  the  environment  is  highly 
site-specific  and  data  sensitive.  In 
addition,  EPA  did  not  address  the 
potential  monetary  benefits  of  this  rule 
for  Kansas. 

A.  Identifying  Affected  Facilities 

To  identify  facilities  potentially 
affected  by  the  primary  or  secondary 
contact  recreation  uses  promulgated  in 
today's  rule,  EPA  used  an  inventory  of 
affected  facilities  submitted  by  the 
KDHE  in  its  comments  on  the  proposed 
rule.  This  list  identifies  416  facilities — 
14  majors  and  402  minors.  Of  the  stream 
segments  and  lakes  included  in  the  rule, 
one  stream  segment  is  also  lacking  an 
aquatic  life  support  use  (Whiskey 
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Creek).  EPA  identified  one  fecility  that 
discharges  to  Whiskey  Creek.  However, 
iust  prior  to  EPA  publishing  this  final 
rule,  KDHE  provided  EPA  with  an 
updated  inventory  identifying  a  total  of 
183  potentially  affected  facilities.  The 
smaller  number  of  facilities  reflects  the 
narrowed  scope  of  this  final  rule  relative 
to  EPA's  July  2000  proposal.  Thus, 
EPA's  economic  analysis  described  in 
this  section  likely  overstates  the 
potential  economic  impact  of  this  action 
in  two  respects:  First,  because  EPA 
estimated  the  cost  of  controls  based  on 


the  universe  of  416  facilities  identified 
as  part  of  the  proposed  rule;  and  second, 
because  EPA  assimied  that  all  of  these 
facilities  discharge  to  waters  protected 
for  primary  contact  recreation,  when  in 
fact  many  waters  included  in  this  final 
rule  are  being  designated  for  secondeiry 
contract  recreation. 

B.  Evaluating  Sample  Facilities 

In  its  comments  on  the  proposed  rule, 
KDHE  included  an  analysis  of  costs  for 
all  416  facilities  it  identified.  For  one 
subgroup  of  these  facilities  (283 
conventional  lagoons),  KDHE  provided 


effluent  data  for  20.  Thus,  EPA  used  the 
data  for  the  20  facilities  to  review  and 
evaluate  KDHE's  analysis  of  costs  for 
this  subgroup.  For  another  subgroup 
(133  mechanical  treatment  plants), 
effluent  data  is  available  for  five 
facilities  in  EPA's  Permit  Compliance 
System.  Thus,  EPA  used  the  data  for 
these  five  facilities  to  review  and 
evaluate  KDHE's  analysis  of  costs  for 
this  subgroup.  The  number  of  facilities 
identified  and  the  number  of  facilities 
for  which  EPA  evaluated  data  are 
presented  in  Table  2. 


Table  2.— Number  of  Facilities  Potentially  Affected  and  Evaluated 


Provision 

Potentially  affected  facilities' 

Evaluated  facilities 

'     Majors 

Minors 

Total 

Majors 

Minors 

Total 

Primary  or  Secondary  Contact  Recreation  2 

Aquatic  Life^ 

14 
1 

402 
0 

416 

1 

3 
1 

22 
0 

25 

1 

Qt=.^arl^b,^£  I  ?^"???.1°".2^°J^.^  ^'®  C^a^sas  Depanment  of  Health  &  Environment,  Comments  on  EPA  Proposed  Water  Quality 
nfT^^.rnTI?."^«'°?J^*°^'  ^^'  «^^  However,  just  prior  to  EPA  publishing  this  final  njle,  KDHE  provided  EPA  witti  ^  updated  inventoVj 
°rlipa?t  Kh"s  Son  reflecting  the  narrowed  scope  of  this  final  mie.  Thus,  EPA  analysis  likely  overstates  the  potential  economic 

2  Facilities  discharging  to  water  bodies  for  which  EPA  is  promulgating  primary  or  secondary  contact  recreation  use  designations 
Includes  facility  discharging  to  water  txxiy  for  which  EPA  is  promulgating  an  existing  aquatic  life  use  designation. 


C.  Method  for  Estimating  Potential 
Compliance  Costs 

For  facilities  discharging  to  waters 
with  a  new  primary  contact  recreation 
use  designation,  EPA  assimied  that  a 
sample  facility  would  have  a  reasonable 
potential  to  exceed  water  quality  criteria 
for  fecal  coliforms  (and  require  a  permit 
limit)  if  the  maximum  effluent 
concentration  exceeds  the  most 
stringent  water  quality  criterion  (the 
monthly  average  of  200  colonies  per  100 
ml).  EPA  also  assumed  a  facility  would 
have  a  reasonable  potential  if  it 
currently  has  a  limit  for  fecal  coliforms, 
or  if  it  discharges  treated  domestic 
sewage  that  has  not  been  disinfected. 
For  facilities  with  a  reasonable 
potential,  EPA  assumed  that  projected 
effluent  limits  would  be  the  same  as  the 
State's  existing  water  quality  criteria  for 
fecal  coliforms  (a  monthly  geometric 
mean  of  200  colonies  per  100  ml  and  a 
weekly  geometric  mean  of  400  colonies 
per  100  ml)  because  EPA  guidance 
recommends  this  approach  (Memo  from 
Jeffrey  G.  Miller,  Deputy  Assistant 
Administrator,  Water  Enforcement  to 
Regional  Enforcement  Directors, 
Regional  Permit  Branch  Chiefs,  and 
NPDES  State  Directors,  February  1977). 

For  facilities  with  a  reasonable 
potential  to  exceed  water  quality  criteria 
for  fecal  coliforms,  EPA  assmned  that  a 
sample  facility  would  incur  costs  if  its 
maximum  effluent  concentration  (or 
existing  permit  limit,  whichever  is 
smaller)  exceeds  the  most  stringent 


criterion.  EPA  also  assumed  that 
facilities  discharging  domestic  sewage 
without  a  disinfection  system  currently 
in  place  would  incur  costs.  EPA 
assumed  that  ultraviolet  (UV)  light 
disinfection  would  be  installed  at 
facilities  with  effluents  containing 
domestic  sewage  that  do  not  have  a 
disinfection  system  in  place.  Where 
EPA  determined  that  facilities  with 
existing  disinfection  systems  would  not 
be  likely  to  meet  the  projected  effluent 
limits,  EPA  assumed  that  treatment 
process  optimization  will  be  necessary. 
One  facility  discharges  to  a  stream  for 
which  EPA  is  promulgating  an  existing 
aquatic  life  use  designation.  However, 
because  effluent  data  are  not  available 
for  this  facility,  EPA  estimated  at  the 
time  of  proposal  that  it  does  not  have 
reasonable  potential  to  cause 
exceedences  of  chronic  aquatic  criteria. 
Consequently,  EPA  anticipates  no  cost 
for  this  provision.  Commenters  on  the 
proposed  rule  did  not  disagree  with 
EPA's  identification  of  this  facility  or  its 
conclusions  regarding  its  reasonable 
potential  to  cause  exceedances  of 
chronic  aquatic  life  criteria. 

D.  Results 

EPA  estimated  the  potential  costs 
associated  with  its  decision  to  designate 
water  bodies  for  (1)  primary  and 
secondary  contact  recreation  uses,  and 
(2)  an  aquatic  life  use.  For  waters 
designated  for  either  a  primary  or  a 
secondary  contact  recreation  use,  there 


are  416  potentially  affected  facilities. 
EPA  estimated  costs  based  on  data  for 
25  of  these  fecilities,  and  extrapolated 
the  results  to  all  potentially  affected 
facilities. 

EPA  estimated  that  the  potential  total 
statewide  annual  cost  associated  with 
designating  all  of  the  affected  water 
bodies  for  primary  contact  recreation 
would  be  approximately  $1.8  million. 
Nearly  all  of  the  affected  facilities 
would  be  minor  dischargers,  and  the 
majority  of  those  are  conventional 
lagoons  that  would  probably  need  UV 
disinfection  to  reduce  fecal  coliforms. 
As  previously  noted,  EPA's  economic 
analysis  likely  overstates  the  potential 
economic  impact  of  this  action  because 
EPA  based  its  projected  effluent 
limitations  and  the  subsequent  cost  of 
controls  for  potentially  affected  entities 
on  meeting  the  fecal  coliform  criterion 
associated  with  the  primary  contact 
recreation  use.  The  potential  cost  to 
facilities  discharging  to  waters 
designated  for  secondary  contact 
recreation  will  likely  be  less. 

EPA  estimated  that  the  potential  cost 
associated  with  promulgating  an 
existing  aquatic  life  use  on  the  affected 
water  body  is  zero.  This  estimate  is 
based  on  the  one  affected  facility  that 
EPA  identified. 

E.  Total  Statewide  Costs 

Table  3  summarizes  the  total 
estimated  potential  statewide  costs  of 
today's  rule.  As  described  earlier,  much 
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of  the  costs  for  this  rule  may  result  from 
the  need  for  minor  dischargers  to  install 
disinfection  systems. 


Table  3.— Total  Estimated 
Potential  Statewide  Costs 

[2002  $/yr] 


Provision 


Facilities  Discharging  to  Waters 
Lacking  Primary  Contact 
Recreation  Designated  Use  .. 
Facilites  Discharging  to  Waters 
I  Lacking  Aquatk:  Life  Des- 

lignated  Use 

i 

Total  ; 


Estimated 
annual  cost 


1.800.000 
0 


1,800,000 


F.  Significant  Comments  on  the 
Economic  Analysis  for  the  Proposed 
Rule 

la  comments  submitted  on  the 
proposed  rule,  KDHE  provided  detailed 
inventories  of  facilities  affected  by  each 
provision  of  the  proposed  rule.  In 
comparison,  EPA's  estimates  of  affected 
facilities  used  to  analyze  costs  for  the 
proposed  rule  were  incomplete,  because 
of  missing  data.  Therefore,  because  the 
State  of  Kansas  should  have  the  best 
information  on  the  location  of  its 
facilities,  EPA  based  its  analysis  of  the 
final  rule  on  KDHE's  inventories. 

To  estimate  potential  compliance 
costs,  EPA  generally  followed  the 
approach  used  by  KDHE  in  a  cost 
impact  analysis  submitted  as  part  of  its 
comments  on  the  proposed  rule.  EPA 
considered  the  same  general  categories 
of  facilities;  however,  EPA's 
methodology  differed  in  a  number  of 
key  details. 

For  each  of  the  133  mechanical 
treatment  plants  and  aerated  lagoons, 
KDHE  performed  a  facility-by-facility 
assessment  of  the  treatment 
technologies  that  the  facilities  might 
need  to  install  because  of  this  rule  based 
on  data  regarding  existing  treatment 
processes  and  effluent  concentrations. 
KDHE  concluded  that  65  facilities 
would  probably  need  to  install 
treatment  for  fecal  colifonns.  However, 
the  KDHE  cost  impact  analysis  did  not 
include  the  facility-specific  data  on 
which  these  assessments  were  based. 
Therefore,  EPA  used  existing  data 
available  from  PCS  to  examine  KDHE's 
conclusions.  PCS  data  for  fecal  coliform, 
available  for  five  facilities  in  the 
potentially  affected  universe,  indicated 
that  four  of  these  facilities  would 
probably  need  to  install  additional 
treatment.  Because  PCS  data  were 
consistent  with  KDHE's  conclusions  for 
each  facility,  EPA  accepted  KDHE's 
conclusions  regarding  which  facilities 


would  need  additional  treatment,  except 
the  one  for  which  PCS  data  showed 
otherwise.  KDHE  concluded  that  about 
half  of  the  affected  facilities  would  only 
need  to  expand  their  existing 
disinfection  process  and  would  not 
need  UV  disinfection.  However,  since 
EPA  did  not  know  the  specific 
disinfection  processes  ciurently  in 
operation  at  the  facilities,  EPA 
conservatively  assumed  that  all  facilities 
would  need  to  install  UV  disinfection. 

For  conventional  lagoons,  KDHE 
provided  two  years  of  effluent  sampling 
data  for  20  sample  facilities.  EPA 
examined  the  sampling  data  for  the  20 
sample  facilities  and  determined  that 
only  8  of  the  facilities  (40%  of  sample) 
would  need  to  install  additional 
treatment  for  fecal  colifonns.  EPA 
assumed  that  each  facility  would  pursue 
the  lowest  cost  option  available  (i.e., 
addition  of  UV  disinfection).  EPA  then 
extrapolated  costs,  based  on  the 
percentage  of  sample  facilities  (40%) 
needing  additional  treatment,  to  the 
universe  of  potentially  affected  lagoons, 
and  concluded  that  a  total  of  113 
facilities  would  probably  need  to  install 
additional  treatment  for  fecal  colifonns. 
To  provide  a  conservative  estimate  of 
costs,  EPA  assumed  that  the  lagoons 
needing  treatment  would  be  the  largest 
facilities  that  EPA  identified  among  the 
facilities  potentially  affected  by 
provisions  of  the  proposed  rule. 

However,  just  prior  to  EPA's 
promulgation  of  this  final  rule,  KDHE 
provided  EPA  with  an  updated 
inventory  reducing  the  number  of 
potentially  affected  facilities  from  416  to 
183  facilities  reflecting  the  narrowed 
scope  of  this  final  rule  relative  to  EPA!s 
July  2000  proposal.  Thus,  EPA's 
economic  analysis  likely  overstates  the 
economic  impact  of  this  rule. 

For  a  response  to  the  other  comments 
EPA  received  on  its  economic  analysis 
of  the  proposed  rule,  see  the  Response 
to  Comments  dociunent  contained  in 
the  administrative  record  to  this 
rulemaking . 

VI.  Alternative  Regulatory  Approaches 
and  Implementation  Mechanisms 

Data  and  information  may  become 
available  after  the  date  of  this 
rulemaking  that  will  be  material  to 
water  quality  standards  for  Kansas. 
There  are  several  mechanisms  available 
to  ensure  that  the  water  quality 
standards  and  their  implementing 
mechanisms  appropriately  take  into 
account  such  new  information.  These 
mechanisms  are  described  in  VI.  A.,  B., 
C,  andD. 

It  is  important  to  remember  that  two 
of  these  mechanisms,  designated  use 
changes  and  site-specific  criteria,  are 


modifications  to  the  State's  water 
quality  standards.  Federal  regulations  at 
40  CFR  122.44(d)(1)  require  that  NPDES 
permits  include  limitations  necessary  to 
achieve  water  quality  standards  adopted 
imder  section  303  of  the  CWA. 
Therefore,  a  designated  use  revised  by 
the  State  or  a  site-specific  criterion 
cannot  be  the  basis  for  NPDES  permit 
limitations  until  the  State  has  adopted 
it  as  part  of  its  water  quality  standards, 
has  submitted  it  to  EPA,  and  EPA  has 
approved  it.  See  40  CFR  131.21(c)  *  (d). 
EPA  would  also  need  to  withdraw  any 
corresponding  Federal  use  designation. 
As  with  any  other  State  revision  to  its 
water  quality  standards,  EPA  will  then 
review  these  revisions  to  determine 
whether  they  are  scientifically 
defensible  in  accordance  with  40  CFR 
131.11(b)(l)(iii),  ormeetthe 
requirements  of  40  CFR  131.10(g),  as 
applicable.  EPA  will  also  consider 
whether  the  appropriate  procedural 
requirements  have  been  met,  such  as 
public  participation  and  certification  by 
the  appropriate  legal  authority  within 
the  State.  Therefore,  Kansas  will  not  be 
able  to  employ  its  designated  use 
changes  and  site-specific  criteria  as  a 
basis  for  NPDES  permit  limits  until 
Kansas  submits  and  EPA  approves 
them.  As  noted  in  EPA's  regulations. 
State  water  quality  standards  do  not 
become  effective  for  Clean  Water  Act 
purposes  until  they  are  approved  by 
EPA.  See  40  CFR  131.21.  In  addition, 
EPA  would  also  need  to  withdraw  any 
correspondingFederal  use  designations. 
While  40  CFR  131.13  allows  States  to 
adopt  variances  for  State-adopted  water 
quality  standards,  such  variances  may 
not  be  used  for  Federally  promulgated 
water  quality  standards.  Consequently, 
EPA  has  included  in  today's  rule  a 
Federal  variance  provision  allowing  the 
Region  7  Regional  Administrator  to 
grant  water  quality  standards  variances 
where  a  permittee  submits  data 
indicating  that  an  EPA-designated  use  is 
not  attainable  for  any  of  the  reasons  in 
40  CFR  131.10(g).  This  process  is 
discussed  in  greater  detail  in  section 
VI.C.  below. 

A.  Designating  Uses 

As  described  throughout  this 
preamble,  States  have  considerable 
discretion  in  designating  uses.  EPA 
expects  that  as  the  State  conducts  its 
planned  UAAs,  it  may  find  that  changes 
in  use  designations  are  warranted  for 
some  of  these  water  bodies.  If  Kansas 
adopts  and  submits  to  EPA  new  use 
designations  for  waters  bodies  subject  to 
today's  rule  and  if  EPA  approves  the 
State's  "se  designations,  EPA  will 
initiate  withdrawal  of  the  corresponding 
use  designations  promulgated  today. 
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In  adopting  recreation  uses,  the  State 
may  wish  to  consider  additional 
categories  of  recreation  uses.  For 
example.  Kansas  coidd  establish  more 
than  one  category  of  primary  contact 
recreation  to  differentiate  between 
waters  where  recreation  is  known  to 
occur  and  waters  where  recreation  is  not 
known  to  occur  but  may  be  attained 
based  on  water  quality,  flow,  and  depth 
characteristics. 

EPA  cautions  the  State  that  it  must 
conduct  a  use  attainability  analyses  as 
described  in  40  CFR  131.10(g)  when 
adopting  water  quality  standards  that 
result  in  uses  that  are  not  specified  in 
section  101(a)(2)  of  the  CWA,  or  that 
result  in  subcategories  of  uses  specified 
in  section  101(a)(2)  that  require  less 
stringent  criteria.  See  40  CFR  131.10(j). 

B.  Site-Specific  Criteria 

The  State  may  also  develop  data  that 
indicate  that  a  site-specific  water  quality 
criterion  for  a  particular  pollutant  is 
appropriate,  and  then  take  action  to 
adopt  such  a  criterion  into  its  water 
quality  standards.  Site  specific  criteria 
are  allowed  by  regulation  and  are 
subject  to  EPA  review  and  approval.  40 
CFR  131.11  requires  States  to  adopt 
criteria  that  protect  designated  uses,  that 
are  based  on  sound  scientific  rationale, 
and  that  contain  sufficient  parameters  or 
constituents  to  protect  the  designated 
use.  In  adopting  water  quality  criteria. 
States  should  establish  numerical  values 
based  on  EPA's  recommended  304(a) 
criteria  guidance,  304(a)  criteria 
.  guidance  modified  to  reflect  site  specific 
conditions,  or  other  scientifically 
defensible  methods,  or  should  establish 
narrative  criteria  where  numerical 
criteria  cannot  be  determined  or  where 
necessary  to  supplement  narrative 
criteria. 

EPA  does  not  ciuxently  have  specific 
gmdance  for  States  and  authorized 
Tribes  on  developing  site-specific 
criteria  for  the  protection  of  recreation 
uses.  This  does  not  preclude  the  State 
from  developing  its  own  scientifically 
defensible  methods.  With  regard  to  site- 
specific  criteria  for  the  protection  of 
aquatic  life,  EPA  guidance  recommends 
three  procedures  States  and  authorized 
Tribes  can  consider  using:  The 
Recalculation  Procedure,  the  Water- 
Effect  Ratio  Procedure  and  the  Resident 
'Species  Procedure.  These  procediues 
can  be  foimd  in  the  Water  Quality 
Standards  Handbook  (EPA-823- 
B940005a.  1994).  EPA  also  recognizes 
there  may  be  naturally  occiorring 
concentrations  of  pollutants  that  may 
exceed  the  national  criteria 
recommendations  published  under 
section  304(a)  of  the  CWA,  and  has 
issued  policy  guidance  on  establishing 


site-specific  aquatic  life  criteria  equal  to 
natural  backgroimd.  (Memo  fi-om  Tudor 
T.  Davies,  Director,  Office  of  Science 
and  Technology  to  the  Regional  Water 
Management  Division  Directors,  and 
State  and  Tribal  Water  Quality 
Management  Program  Directors,  dated 
November  5, 1997.) 

C.  Variances 

A  water  quality  standards  variance  is 
a  mechanism  that  can  temporarily 
modify  water  quality  standards.  Today's 
rule  contains  a  Federal  variance 
procedure  for  the  designated  uses  being 
promulgated  today.  However,  the 
procediu-es  described  later  in  this 
section  can  also  be  used  by  the  State  to 
develop  variances  for  State-adopted 
water  quality  standards. 

EPA  believes  variances  are 
particularly  suitable  when  the  cause  of 
nonattainment  is  discharger-specific 
and  it  appears  that  the  designated  use  in 
question  will  eventually  be  attained  or 
demonstrated  to  be  unattainable.  EPA 
has  approved  the  granting  of  water 
quality  standards  variances  by  States  in 
circimistances  that  would  otherwise 
justify  changing  a  use  designation  on 
the  grounds  of  unattainabihty  (i.e.,  one 
or  more  of  the  six  circumstances 
contained  in  40  CFR  131.10(g)  is  met). 
In  contrast  to  a  change  in  standards  that 
removes  a  use  designation  for  a  water 
body,  a  water  quality  standards  variance 
applies  only  to  the  discharger  to  whom 
it  is  granted  and  only  to  the  pollutant 
parameter(s)  upon  which  the  finding  of 
unattainability  is  based,  and  only  for  a 
limited  period  of  time.  The  underlying 
standard  remains  in  effect  for  all  other 
CWA  purposes. 

For  excunple,  if  the  State  or  a 
permittee  demonstrates  that  the  primary 
contact  recreation  use  can  not  be 
attained  pursuant  to  40  CFR  131.10(g) 
because  of  high  levels  of  fecal  coliforms 
fi-om  a  wastewater  treatment  facility,  but 
where  the  treatment  technology,  when 
upgraded,  may  allow  the  designated  use 
to  be  attained,  a  temporary  variance  may 
be  appropriate.  The  variance  would 
allow  the  discharger's  permit  to  include 
limits  based  on  relaxed  criteria  for  fecal 
coliform  until  the  new  technology  is  put 
in  place  and  it  is  determined  whether 
the  imderlying  designated  use  is 
attainable.  The  practical  effect  of  such  a 
variance  is  to  allow  a  permit  to  be 
written  using  less  stringent  criteria, 
while  encouraging  ultimate  attaiimient 
of  the  imderlying  standard.  A  water 
quality  standards  variance  provides  a 
mechanism  for  ensming  compliance 
with  sections  301(b)(1)(C)  and  402(a)(1) 
of  the  CWA,  while  granting  temporary 
relief  to  point  source  dischargers. 


While  40  CFR  131.13  allows  States  to 
adopt  variance  procedures  for  State- 
adopted  water  quality  standards,  such 
State  procedures  may  not  be  used  to 
grant  variances  for  Federally  adopted 
standards.  EPA  believes  that  it  is 
appropriate  to  provide  comparable 
Federal  procedures  where,  as  here,  EPA 
adopts  use  designations  which  rely,  at 
least  in  part,  on  a  rebuttable 
presumption  that  fishable/svdmmable 
uses  are  attainable  or  adopts  more 
stringent  criteria  for  the  State's  use 
designations.  Through  today's  rule,  the 
Region  7  Regional  Administrator  may 
grant  water  quality  standards  variances 
where  a  permittee  submits  data 
indicating  that  an  EPA-designated  use  is 
unattainable  for  any  of  the  reasons  in  40 
CFR  131.10(g).  Therefore,  today's  rule 
includes  procedures  that  will  apply  to 
the  designated  uses  being  promulgated 
today  at  §  131.34(a)  and  (b). 

Today's  rule  spells  out  the  process  for 
applying  for  and  granting  such 
variances.  Authorizing  the  Regional 
Administrator  to  grant  variances  should 
expedite  the  processing  of  variance 
requests.  Today's  regulation  specifies 
that  EPA  will  use  informal  adjudication 
processes  in  reviewing  and  granting 
variance  requests.  That  process  is 
contained  in  §  131.34(c)  of  today's  rule. 
Because  water  quality  standards 
variances  are  considered  revisions  to 
water  quality  standards,  the  rule 
provides  that  the  Regional 
Administrator  will  provide  public 
notice  of  the  proposed  variance  and 
provide  an  opportunity  for  public 
comment.  EPA  understands  that 
variance-related  issues  can  often  arise  in 
the  context  of  permit  issuance.  EPA 
Region  7  will  seek  to  work  closely  with 
the  State  permitting  authorities  to 
ensure  that  variance  requests  will  be 
considered  in  tandem  with  the  State 
NPDES  permitting  process. 

The  variance  procedure  promidgated 
today  requires  an  applicant  for  a  water 
quality  standards  variance  to  submit  a 
request  to  the  Regional  Administrator 
(or  his/her  delegatee)  with  supporting 
information.  Under  this  rule,  as  in  the 
national  program,  the  burden  is  on  the 
applicant  to  demonstrate  to  EPA's 
satisfaction  that  the  designated  use  is 
imattainable  for  one  of  the  reasons 
specified  in  40  CFR  131.10(g).  (These 
reasons  are  restated  in  §  131.34(c)(3)  of 
today's  rule.)  A  variance  may  not  be 
granted  if  the  use  can  be  attained,  at  a 
minimmn,  by  all  dischargers 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  the  applicant 
implementing  reasonable  best 
management  practices  for  nonpoint 
source  control. 
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I  Under  today's  rule,  a  variance  may 
not  exceed  three  years  or  the  tenn  of  the 
NPDES  permit,  whichever  is  less.  A 
variance  may  be  renewed  if  the 
permittee  again  demonstrates  that  the 
use  in  question  is  still  not  attainable. 
Renewal  of  the  variance  may  be  denied 
if  EPA  finds  that  the  conditions  of  40 
CFR  131.34(c)(3)  are  not  met. 

I  EPA  solicited  comment  on  the  need 
fbr  a  variance  process  for  EPA- 
promulgated  use  designations,  the 
appropriateness  of  the  particular 
procedures  proposed,  and  whether  the 
proposed  procedm^s  are  sufficiently 
detailed.  EPA  received  one  comment 
asserting  that  this  process  is  likely  to  be 
cumbersome,  expensive,  and  time 
consuming.  EPA  disagrees  and  believes, 
as  described  earlier,  that  authorizing  the 
Regional  Administrator  to  grant 
variance  requests  should  expedite  the 
processing  of  variance  requests.  EPA 
will  seek  to  work  closely  with  the  State 
permitting  authorities  to  ensure  that 
variance  requests  are  considered  in 
tandem  with  the  State  NPDES 
permitting  process  to  prevent  any 
imreasonable  delay. 

D.  Total  Maximum  Daily  Loads  (TMDLs) 

A  Total  Maximum  Daily  Load  is  a  tool 
created  by  the  Clean  Water  Act  that 
expresses  the  total  amount  of  a  given 
pollutant  that  a  particular  water  body 
may  receive  and  still  achieve  appUcable 
water  quality  standards.  Section  303(d) 
of  the  CWA  and  its  implementing 
regulations  at  40  CFR  part  130  establish 
the  requirements  for  TMDLs.  The  TMDL 
process  can  broaden  the  opportimity  for 
public  participation,  expedite  water 
quality-based  NPDES  permitting,  and 
lead  to  technically  sound  and  legally 
defensible  decisions  for  attaining  and 
maintaining  water  quality  standards.  In 
addition,  the  TMDL  process  provides  a 
mechanism  for  integrating  the 
management  of  both  point  and  nonpoint 
pollution  soim:es  that  together  may 
contribute  to  a  water  body's 
impairment.  (See  Guidance  for  Water 
Quality-based  Decisions:,  The  TMDL 
Process,  EPA  440-4-91-001,  April 
1991.) 

EPA  recognizes  that  the  waters 
designated  today  for  primary  or 
secondary  contact  recreation  will  be 
subject  to  water  quality  criteria  for  fecal 
coliforms  that  had  not  previously  been 
in  place  for  these  waters.  The  currently 
effective  water  quality  criterion  for  fecal 
coliform  adopted  by  Kansas  for  the 
protection  of  primary  contact  recreation 
is  a  geotnetric  mean  of  200  organisms 
per  100  milliliters  from  April  1  through 
October  31,  and  2,000  organisms  per 
100  milliliters  from  November  1  though 
March  31.  The  cmxently  effective  water 


quality  criterion  for  the  protection  of 
secondary  contact  recreation  is  2,000 
organisms  per  100  milliliters  all  year. 
EPA  further  recognizes  that  because 
fecal  coliform  criteria  will  apply  to 
these  waters  where  previously  there  was 
no  applicable  fecal  coliform  water 
quality  criteria,  it  is  possible  that  the 
State  might  identify  some  of  the  waters 
as  impaired  in  its  CWA  section  303(d) 
list(s)  and,  therefore,  schedule  them  for 
TMDL  development.  This  is  particularly 
an  issue  for  streams,  because  the  State's 
UAAs  to  date  indicate  that  most  of  the 
lakes  at  issue  are  appropriately 
designated  for  primary  contact 
recreation,  but  that  many  of  the  streams 
it  examined  should  not  be  so 
designated. 

As  discussed  elsewhere  in  today's 
notice,  EPA  strongly  encourages  the 
State  of  Kansas  to  determine  the 
appropriate  uses  for  all  of  the  waters 
subject  to  today's  promulgation.  Kansas 
is  required  by  State  law  to  perform  use 
attainabihty  analyses  for  all  water 
bodies  in  its  Surface  Water  Register  by 
October  31,  2005.  EPA  expects  that 
Kansas  will  be  able  to  show  that 
secondary  contact  recreation  is  indeed 
the  appropriate  use  designation  for 
many  of  the  streams  subject  to  today's 
rule.  If,  for  example,  EPA  approves  the 
State's  adoption  of  a  secondary  contact 
recreation  use  designation  for  a  water 
body,  and  withdraws  that  water  body 
from  the  Federal  regulation,  the  State's 
use  designation  will  be  the  applicable 
use  for  that  water  body  for  all  CWA 
purposes,  including  section  303(d) 
attainment  and  listing  decisions.  In  that 
event,  Kansas  would  be  required  to  list 
waters  included  in  today's  rule  under 
CWA  section  303(d)  only  if  data  and 
information  show  that  it  exceeds  the 
water  quality  criterion  for  fecal  coliform 
for  the  protection  of  secondary  contact 
recreation  uses. 

Similarly,  even  for  waters  that  are 
designated  for  primary  contact 
recreation  at  the  time  Kansas  assembles 
its  CWA  section  303(d)  list(s),  EPA 
notes  that  Kansas  need  not  include  a 
water  on  its  list(s)  if  it  lacks  data  and 
information  to  determine  whether  the 
primary  contact  recreation  use  is  being 
protected,  or  if  the  data  and  information 
it  has  is  insufficient  to  make  that 
determination.  See  40  CFR  130.7(b)(5); 
2002  Integrated  Water  Quality 
Monitoring  and  Assessment  Report 
Guidance,  at  5  (November  19.  2001). 
While  EPA  expects  Kansas  to  follow  the 
requirements,  if  any,  of  its  assessment 
and  listing  methodology.  EPA  also 
recognizes  that  it  is  possible  that  at  the 
time  Kansas  compiles  its  2004  CWA 
section  303(d)  list,  it  will  not  have  data 
or  information  indicating  impairment 


for  many  of  the  waters  designated  today 
for  primary  contact  recreation. 
Therefore,  it  is  possible  that  many  of 
these  waters  will  not  appear  on  Kansas' 
next  CWA  section  303(d)  list. 

Even  if  Kansas  does  list  waters  subject 
to  today's  rule  on  its  CWA  section 
303(d)  list(s)  because  data  or 
information  indicate  that  water  quality 
standards  are  not  been  achieved,  EPA 
also  recognizes  that  this  listing  decision 
does  not  mean  that  a  TMDL  will 
immediately  be  developed.  Rather, 
CWA  section  303(d)(1)  specifically 
provides  States  with  the  discretion  to 
estabUsh  a  priority  ranking  for  TMDL 
development  for  listed  waters,  and  then 
to  establish  TMDLs  in  accordance  with 
that  ranking.  In  view  of  the  fact  that  by 
October  31,  2005.  Kansas  is  required  by 
State  law  to  perform  use  attainability 
analyses  for  each  water  subject  to 
today's  rule,  EPA  believes  it  would  be 
reasonable  for  the  State  to  assign  a  low 
priority  ranking  to  those  waters.  If 
Kansas  submits  and  EPA  approves  new 
or  revised  use  designations  for  a  water, 
and  if  that  use  is  being  protected,  then 
the  water  would  not  need  to  appear  on 
subsequent  State  CWA  section  303(d) 
lists  and  no  TMDL  would  be  required 
under  section  303(d). 

Consequently,  because  of  the  State's 
schedule  to  conduct  additional  UAAs 
and  the  discretion  afforded  the  State  in 
prioritizing  TMDL  development,  EPA 
does  not  believe  that  TMDLs  are  likely 
to  be  developed  for  many  of  these 
waters  in  the  near  futm«.  Finally,  EPA 
notes  that  even  if  Kansas  establishes  a 
TMDL  for  a  water  designated  today  for 
primary  or  secondary  contact  recreation, 
the  question  of  implementing  the  TMDL 
with  respect  to  nonpoint  sources  is 
entirely  a  matter  of  State  law. 

Vn.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  the 
requirements  of  the  Executive  Order. 
The  Executive  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy,  ' 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 
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(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  .action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
Office  of  Management  and  Budget 
review. 

B.  Paperwork  Reduction  Act 

This  final  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The  final  rule 
does  not  include  any  information 
collection,  reporting,  or  recordkeeping 
requirements. 

Biuden  means  the  total  time,  efi^ort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
as  amended  by  the  Small  Business 
Regidatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  (5  U.S.C.  601  et  seq.), 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities.  Small  entities 
include  small  businesses,  small 


organizations  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  final  rule  on  small  entities,  a 
small  entity  is  defined  as:  (1)  A  small 
business  according  to  RFA  default 
definitions  for  small  business  (based  on 
SBA  size  standards);  (2)  a  small 
governmental  jiuisdiction  that  is  a 
government  of  a  city,  coimty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  nde  will  not  impose  any 
requirements  on  small  entities. 

The  RFA  requires  analysis  of  the 
impacts  of  a  rule  on  the  small  entities 
subject  to  the  rule's  requirements.  See 
United  States  Distribution  Companies  v. 
FERC,  88  F.3d  1105.  1170  (DC  Cir. 
1996).  Today's  final  rule  establishes  no 
requirements  applicable  to  small 
entities,  and  so  is  not  susceptible  to 
regulatory  flexibility  analysis  as 
prescribed  by  the  RFA.  ("[N]o 
[regulatory  flexibility]  analysis  is 
necessary  when  an  agency  determines 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject 
to  the  requirements  of  the  rule."  United 
Distribution  at  1170,  quoting  Mid-Tex 
Elec.  Co-op  V.  FERC,  773  F.2d  327,  342 
(DC  Cir.  1985)  (emphasis  added  by 
United  Distribution  court).) 

Under  the  CWA  water  quality 
standards  program.  States  must  adopt 
water  quality  standards  for  their  waters 
and  must  submit  those  water  quality 
standards  to  EPA  for  approval;  if  the 
Agency  disapproves  a  State  standard 
and  the  State  does  not  adopt  appropriate 
revisions  to  address  EPA's  disapproval, 
EPA  must  promulgate  standards 
consistent  with  the  statutory 
requirements.  EPA  also  has  the 
authority  to  promulgate  water  quality 
standards  in  any  case  where  the 
Administrator  determines  that  a  new  or 
revised  standard  is  necessary  to  meet 
the  requirements  of  the  Act.  These  State 
standards  (or  EPA-promulgated 
standards)  are  implemented  through 
various  water  quality  control  programs 
including  the  NPDES  program,  which 
limits  discharges  to  navigable  waters 
except  in  compliance  with  an  NPDES 
permit.  The  CWA  requires  that  all 
NPDES  permits  include  any  limits  on 
discharges  that  are  necessary  to  meet 
applicable  water  quality  standards. 


Thus,  under  the  CWA,  EPA's 
promulgation  of  water  quality  standards 
establishes  standards  that  the  State 
implements  through  the  NPDES  permit 
process.  The  State  has  discretion  in 
developing  discharge  limits  as  needed 
to  meet  the  standards.  While  the  State's 
implementation  of  Federally 
promulgated  water  quality  standards 
may  result  in  new  or  revised  discharge 
limits  being  placed  on  small  entities,  the 
standards  themselves  do  not  apply  to 
any  discharger,  including  small  entities. 

"Today's  final  rule,  as  explained 
earlier,  does  not  itself  establish  any 
requirements  that  are  applicable  to 
small  entities.  As  a  result  of  this  action, 
the  State  of  Kansas  will  need  to  ensiue 
that  permits  it  issues  include  any 
limitations  ou  discharges  necessary  to 
comply  with  the  standards  established 
in  this  rule.  In  doing  so,  the  State  will 
have  a  number  of  choices  associated 
with  permit  vinriting.  While  Kansas's 
implementation  of  the  rule  may 
ultimately  result  in  some  new  or  revised 
permit  conditions  for  some  dischargers, 
including  small  entities,  EPA's  action 
today  does  not  impose  any  of  these  as 
yet  unknovtrn  requirements  on  small 
entities. 

D.  Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditxues  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  nde  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  cosUy, 
most  cost-effective  or  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that  ■ 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significanUy  or  uniquely  affect 
small  governments,  including  Tribal 
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governments,  it  must  have  developed 
imder  section  203  of  the  UMR.\  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Tooay's  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local  or  Tribal  governments  or  the 
private  sector.  The  final  rule  imposes  no 
enforceable  duty  on  the  State  or  any 
local  or  Tribal  government  or  the  private 
sector;  rather,  this  rule  promulgates 
designated  uses  for  certain  waterbodies 
in  Kansas  which,  when  combined  with 
State-adopted  water  quality  criteria, 
constitute  water  quality  standards  for 
those  water  bodies.  The  State  may  use 
these  resulting  water  quality  standards 
in  implementing  its  water  quality 
control  programs.  Today's  final  rule 
does  not  regulate  or  affect  any  entity 
and,  therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  final 
rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments.  The 
final  rule  imposes  no  enforceable 
requirements  on  any  party,  including 
small  governments.  Thus,  this  final  rule 
is  not  subject  to  the  requirements  of 
section  203  of  UMRA. 

E.  Executive  Order  13132:  Fedemhsm 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  final  rule 


will  not  affect  the  natiue  of  the 
relationship  between  EPA  and  States 
generally,  for  the  rule  only  applies  to 
waterbodies  in  Kansas.  Fiulher,  the  final 
rule  will  not  substantially  affect  the 
relationship  of  EPA  and  the  State  of 
Kansas,  or  the  distribution  of  power  or 
responsibilities  between  EPA  and  the 
various  levels  of  government.  The  final 
rule  will  not  alter  the  State's  authority 
to  issue  NPDES  permits  or  the  State's 
considerable  discretion  in  implementing 
these  water  quality  standards.  Further, 
this  final  rule  will  not  preclude  Kansas 
from  adopting  water  quality  standards 
that  meet  the  requirements  of  the  CWA. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  final  rule. 

Although  section  6  of  Executive  Order 
13132  does  not  apply  to  this  rule,  EPA 
did  consult  with  State  and  local 
government  representatives  in 
developing  this  rule.  EPA  had  regular 
conmiimications  with  KDHE,  including 
KDHE's  submission  to  EPA  of  over  500 
UAAs  that  EPA  considered  in 
developing  this  rule.  In  addition,  EPA 
held  several  meetings  and  phone  calls 
with  representatives  from  KDHE,  other 
State  agencies,  and  State  legislators  to 
discuss  any  concerns  they  had  regarding 
the  rule's  content  and  EPA's  approach 
to  developing  the  rule.  EPA  also 
considered  comments  submitted  by 
municipalities  in  its  development  of 
today's  rule. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.  In 
this  final  action,  EPA  expressly 
excludes  waters  in  Indian  country. 


Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks  (62  FR  19885,  April  23, 
1997)  applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  it  does  not 
concern  an  enviroiuntntal  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  This  rule  establishes 
water  quality  standards  to  meet  the 
requirements  of  the  CWA  and  the 
implementing  Federal  regulations.  As 
part  of  its  proposed  rule,  EPA 
specifically  invited  the  public  to  submit 
or  identify  peer-reviewed  studies  and 
data  indicating  these  water  quality 
standards  are  not  adequate  to  protect 
children's  health.  No  such  comments 
were  received. 

H.  Executive  Order  13211:  Actions  That 
Significantiy  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  sigmficant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note)  directs  EPA 
to  use  volimtary  consensus  standards  in 
its  regulatory  activities  unless  to  do  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedines,  and 
business  practices)  that  are  developed  or 
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adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  rulemaking  does  not  involve 
technical  standards.  Thwefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 


Congress  and  to  the  Comptroller  General 
of  the  United  States. 

EPA  will  submit  a  report  containing 
this  rule  and  other  required  information 
to  the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
imtil  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2).  This  rule  will  be  effective 
August  6,  2003. 

List  of  Subiects  in  40  CFR  Part  131 

Environmental  protection,  Indian- 
lands,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 


Dated:  June  27,  2003. 
Christine  Todd  Whitman, 

Administrator. 

■  For  the  reasons  set  forth  in  the 
preamble,  EPA  amends  40  CFR  part  131 
as  follows: 

PART  131— WATER  QUALITY 
STANDARDS 

■  1.  The  authority  citation  for  part  131    ' 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

■  2.  Section  131.34  is  added  to  read  as 
follows:  _ 

§131.34    Kansas. 

(a)  In  addition  to  the  State-adopted 
use  designations,  the  following  water 
body  segment  in  Kansas  is  designated 
for  an  expected  aquatic  life  use: 


Stream  segment  name 


HUGS 


Segment  # 


Designated  use 


Basin:  Missouri 
Subbasin:  independence-Sugar 


Whiskey  Creek 


10240011 


235 


Expected  Aquatk:  Life. 


(b)  In  addition  to  the  State-adopted 
use  designations,  the  following  water 
body  segments  and  lakes  in  Kansas  are 


designated  for  recreation  uses  as 
specified  in  the  following  table: 


Stream  segment  name 


HUC8 


Basin:  Cimarron 
Subbasin:  Upper  Cimarron-Bluff 


Big  Sandy  Creek 

Gyp  Creek  

Indian  Creek 

Kiger  Creek  

Stink  Creek 

Two  MHe  Creek  .. 


11040008 
11040008 
11040008 
11040008 
11040008 
11040008 


Subbasin:  Lower  Cimarron-Eagle  Chief 


Anderson  Creek 


11050001 


Basin:  Kansas/Lower  Republican 
Subbasin:  Middle  Republican 


Segment  # 


Designated  use 


Antekjpe  CreeK 

Ash  Creek 

Bean  Creek  

Cora  Creek  

Crow  Creek  (Crystal  Creek) 

Kort)  Creek 

Long  Branch 

Lost  Creek 

Louisa  Creek 

Norway  Creek ^ 

Oak  Creek  

Rebecca  Creek 

Spring  Creek 


Spring  Creek  

Taykx  Creek 

Walnut  Creek „ 

Walnut  Creek „ 

While  Rock  Creeit.  North  Branch 


10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 
10250016 


Primary  Contact  Recreatksn 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreation 


39 


Primary  Contact  RecreatkNi 


66 
65 
76 
51 
52 
72 
68 
53 
61 
73 
75 
39 
71 
78 
74 
40 
46 
60 


Secondary  Contact  Recreatkm 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
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Stream  segment  name 


Wotf  Creek 


HUC8 


102S0016 


Segment  # 


SubbMin:  Lower  Republican 


Cool  Creek  

Bm  Creek,  West  Branch 

Gar  Creek 

Mud  Creek 

Turkey  Creek 


10250017 
10250017 
10250017 
10250017 
10250017 


Subbasin:  Upper  Kansas 


Dry  Creek  

Humtx)lt  Creek  

Kitten  Creek 

Little  Arkansas  Creek 

Little  Kitten  Creek 

Mult>erry  Creek 


10270101 
10270101 
10270101 
10270101 
10270101 
10270101 


Subbasin:  Middle  Kansas^ 


Adams  Creek 

Bartlett  Creek 

Big  Elm  Creek 

Blackjack  Creek 

Blacksmltti  Creek  

Bourt>onals  Creek 

Bnjsh  Creek  , 

Coal  Creek 

Coryell  Creek ' 

Cow  Creek 

Crow  Creek  i 

Damells  Creek 

Dog  Creek  !. 

Doyle  Creek 

Dry  Creek  

Dutch  Creek 

Elm  Creek 

Elm  Creek 

Elm  Slough  „... 

Emmons  Creek .' 

French  Creek .' 

.  Gllson  Creek 

Hendricks  Creek 

Hise  Creek 

Indian  Creek  

James  Creek  

Jim  Creek  

Johnson  Creek  

Kuenzli  Creek 

Little  Cross  Creek 

Little  Muddy  Creek  

Loire  Creek 

Lost  Creek 

Messhoss  Creek 

Mud  Creek 

Mud  Creek 

Muddy  Creek,  West  Fork  

Mulbeny  Creek 

Mulberry  Creek 

Nehring  Creek  

Paw  Paw  Creek 

Pleasant  Hill  Run  Creek 

Pomeroy  Creek  

Post  Creek 

Pretty  Creek  

Rock  Creek 

Rock  Creek,  East  Fork 

Ross  Creek 

Salt  Creek ' 

Sand  Creek 

Shunganunga  Creek,  South  Branch 

Snake  Creek 

Snokomo  Creek 


67 


Designated  use 


Secondary  Contact  Recreatk)n 


Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkm 


10270102 

53 

10270102 

55 

10270102 

90 

10270102 

64 

10270102 

102 

10270102 

63 

10270102 

57 

10270102 

46 

10270102 

94 

10270102 

45 

10270102 

86 

10270102 

51 

10270102 

78 

10270102 

69 

10270102 

79 

10270102 

92 

10270102 

98 

10270102 

103 

10270102 

58 

10270102 

66 

10270102 

19 

10270102 

47 

10270102 

73 

10270102 

43 

102701tJ2 

20 

10270102 

87 

10270102 

52 

10270102 

84 

10270102 

82 

10270102 

61 

10270102 

99 

10270102 

80 

10270102 

60 

10270102 

96 

10270102 

44 

10270102 

56 

10270102 

93 

10270102 

42 

10270102 

77 

10270102 

81 

10270102 

75 

10270102 

23 

10270102 

59 

10270102- 

101 

10270102 

74 

10270102 

21 

10270102 

22 

10270102 

35 

10270102 

88 

10270102 

65 

10270102 

106 

10270102 

95 

10270102 

85 

Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkjn 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation. 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatwn 
Primary  Contact  Recreatwn 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatk>n 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
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Stream  segment  name 


Spring  Creek  

Spring  Creek  ; 

Spring  Creek  

Spring  Creek  

Sullivan  Creek  .... 
Tecumseh  Creek 

Turttey  Creek 

Unnamed  Stream 

Vassar  Creek 

VermillkM  Creek  .. 

Walnut  Ct*ek 

Wells  Creek  

Whetstone  Creek  . 

Wilson  Creek  

Wolf  Creek 


HUC8 


10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 
10270102 


SubbMin:  Delawara 


Banner  Creek  

Barnes  Creek  

Bills  Creek  

Brush  Creek  

Brush  Creek  

Burr  Oak  Branch  

Catamount  Creek  

Cedar  Creek,  North  

Ciaywell  Creek  

Clear  Creek 

Coal  Creek  

Grasshopper  Creek 

Grasshopper  Creek 

Gregg  Crnek 

Honey  Creek  

Little  Grasshopper  Creek 
Little  WiW  Horse  Creek  ... 

Mission  Creek 

Nebo  Creek  

Negro  Creek  

Otter  Creek 

Plum  Creek 

Rock  Creek 

Rock  Creek 

Spring  Creek  

Squaw  Creek 

Straight  Creek  

Tick  Creek  

Unnamed  Stream 

Walnut  Creek : 

Wolftey  Creek 


•(•»•• 


Segment  # 


Subbasin:  Lower  Kansas 


BakJwin  Creek  

Brush  Creek  

Bmsh  Creek.  West 
Buttennilk  Creek  .... 

Camp  Creek  

Camp  Creek  

Captain  Creek  

Chrcken  Creek 

Clear  Creek  

Cow  Creek 

Crooked  Creek  

Crooked  Creek  

Dawson  Creek 

Elk  Creek 

Full  Creek  

Hanson  Creek  

Hog  Creek 

Howard  Creek  

HuBs  Branch 

Indian  Creek 

Jartjak}  Creek 

Kent  Creek , 


10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 


48 
54 
76 

105 
89 

107 

71 

8 

100 
15 
91 
68 

104 
50 
49 


Designated  use 


Secondary  Contact  Recreatk>n 
Primary  Contact  Recreatk>n 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatkjn 
Primary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkin 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreainn 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatkm 
Primary  Contact  Recreation 
Primary  Contact  Recreatkin 


10270103 

45 

10270103 

39 

10270103 

47 

10270103 

44 

10270103 

54 

10270103 

8 

10270103 

49 

10270103 

46 

10270103 

56 

10270103 

19 

10270103 

50 

10270103 

18 

10270103 

20 

10270103 

0  24 

10270103 

55 

10270103 

16 

10270103 

57 

10270103 

40 

10270103 

48 

10270103 

43 

10270103 

41 

10270103 

36 

10270103 

34 

10270103 

53 

10270103 

42 

10270103 

38 

10270103 

28 

10270103 

52 

10270103 

31 

10270103 

51 

10270103 

,27 

Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreatkm 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreatwn 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Primary  Contact  Recreatk)n 
Secondary  Contact  RecreatkHi 


69 
49 
46 
44 
41 
74 
72 
79 

383 
58 
10 
12 
45 
68 
52 

437 
S4 
43 
42 
48 
51 
73 


Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreation 
Primary  Contact  Recreatton 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreatton 
Primary  Contact  Recreatton 
Primary  Contact  Recreatton 
Secondary  Contact  Recreatton 
Primary  Contact  Recreatkm 
Primary  Contact  Recreation 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatton 
Secondary  Contact  Recreatton 
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Stream  segment  name 


KM  Creek  

Little  Cedar  Creek  _ 

Little  Mill  Creek 

Little  Turkey  Creek , 

Little  Wakarusa  Creek 

Mission  Creek,  East  ., 

Ninemile  Creek  

Ninemile  Creek 

Oakley  Creek 

Plum  Creek 

Prairie  Creek  

Rock  Creek 

Scatter  Creek  

Spoon  Creek , 

Stor>e  Horse  Creek 

Stianger  Creek  _... 

Stranger  Creek  

Stranger  Creek  „ 

Tonganoxie  Creek 

Tooley  Creek 

Turkey  Creek 

Unnamed  Stream  

Unnamed  Stream  

Wakarusa  River,  Middle  Branch 
Wakarusa  River,  South  Branch  . 

Washington  Creek , 

Yankee  Tank  Creek  , 


HUC8 


Subbasin:  Lower  Big  Blue 


10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 
10270104 


Segment# 


Ackerman  Creek 

Black  VermillkMi  River,  Clear  Fork !!."1"!"!!!."!!!!!!1"!!!!!!!."!" 

Black  Vermillion  River,  North  Fork !!!!!!!"!!"!!!." 

Black  Vermillion  River,  South  Fork  

Biutf  Creek Z!!!!!!ZZ!!Z!!!!Z 

Bommer  Creek "Z.... ' 

Busksnort  Creek !.""!.."!""!"!!."!!!! 

Carter  Creek  ..„ "."1".."!!!!!!."!!™ 

Cedar  Creek il»!!!!!!!!!!!!!™!".."Z!."! 

Corndodger  Creek !!!!!."."."."!"!!!"!""."!"!. 

De  Shazer  Creek •.....•""""..."..!!l.."..."."!"""!!"i""' 

Deadman  Creek  !!.""."!....."! 

Deer  Creek 

Dog  Walk  Creek  1"."!!..""!".""Z."!" 

Dutch  Creek  ."!!!!!Z!."" 

Elm  Creek !.!."."..".."!"!.." • - 

Elm  Creek,  North .""".""""""".""      

Fancy  Creek,  North  Fork Z"ZZ"'''Z"""Z 

Fancy  Creek,  West ."'ZZ 

Game  Fork  !!."!!."!."!Z!.."!""!!."!! 

Hop  Creek !."!"."""!!!."I!!!.."."."."!"!!! 

Indian  Creek !!!!."'!"!!.. 

Jim  Creek  , ^1.".."..."'"!.."."".."!."!!"."." 

Johnson  Fork '"!."!Z!!...Z!Z." 

Keamey  Branch ...Zi!!."."L."!""..."! 

Lily  Creek  """""'""""'". • 

Little  Indian  Creek  .""."!!.'I."!."."..."""...".."" 

Little  Timber  Creek .""1\!1"..."."."."!!!."!." 

Meadow  Creek  : !.."."!"."!!!.""."!"!!!"." 

Mission  Creak ^."' 

Murdock  Creek 

Otter  Creek : "'."!.". ^" 

Otter  Creek,  North "."!.."!."1.."!.."!!.."1 

Perkins  Creek ...".."!..""."".."!!!!."".." 

Phlel  Creek ."."..!!!C!! 

Raemer  Creek ....""."!"!..."!.!!!!!! 

Robkloux  Creek '" 

Schell  Creek  ..".""!".""."".""!!!!."!"." •" 

School  Branch  [_[["[ 

Scotch  Creek I!!!'."1"!.."!Z!..""1"!.." 

Spring  Creek  ; .!!"!!..""Z..."!" 

Spring  Creek !!!!!!»."!...."!!!!!.."!!!!!."!!!!!!.. 

Timtjer  Creek "."1...""!!!!.."!!."!..".." " 

Weyer  Creek  """'"'""'"'. 


10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 

10270205 


37 
76 
78 
62 
71 
61 
15 
17 
56 
50 
47 
35 
13 
75 
57 
7 
8 
9 
14 
379 
77 
11 
16 
64 
63 
36 
70 


49 
9 
15 
12 
573 
40 

ODD 

59 

56 

52 

55 

60 

36 

53 

44 

46 

41 

61 

29 

54 

43 

37 

57 

51 

58 

39 

35 

48 

34 

22 

42 

67 

62 

47 

68 

33 

16 

45 

63 

38 

19 

65 

64 

50 


Designated  use 


Primary  Contact  RecreatkKi 
Primary  Contact  Recreatkxi 
Prin«ry  Contact  Recreatkm 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Fiecreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkjn 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  RecreatKW 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 


^r^^^f^v^ 
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Stream  segment  name 


HUC8 


Segment  # 


Designated  use 


Subbasin:  Upper  Little  Blue 


Dry  Creek 


10270206 


Subbasin:  Lower  Little  Blue 


Ash  Creek 

Beaver  Creek 

BoUing  Creek  

Bowman  Creek 

Buffak)  Creek 

Camp  Creek  

Camp  Creek  

Cedar  Creek  

Cherry  Creek 

Coon  Creek  

Fawn  Creek  

Gray  Branch  „ 

Humphrey  Branch  

Iowa  Creek  

Jones  Creek  

Joy  Creek  

Lane  Branch  

Malone  Creek  

Metvin  Creek  

Mercer  Creek 

MiH  Creek,  South  Fork 

Myer  Creek  

Riddle  Creek 

Rose  Creek  

Salt  Creek „... 

School  Creek 

Silver  Creek 

Spring  Creek  

Spring  Creek  

Walnut  Creek 


Basin:  Lower  Arkansas 
Subbasin:  Rattlesnake 


Spring  Creek 


11030009 


Subbasin:  Gar-Peace 


Gar  Creek 


11030010 


Subbasin:  Cow 


Bkxxl  Creek 

Deceptk)n  Creek 

Dry  Creek  

Jarvis  Creek  

Little  Cheyenne  Creek 

Little  Cow  Creek 

Lost  Creek 

Owl  Creek 

Plum  Creek , 

Salt  Creek , 

Spring  Creek  


11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 
11030011 


Subbasin:  Uttie  Arkansas 


Beaver  Creek  

Bun  Creek 

Dry  Creek  

Dry  Turkey  Creek  , 

Emma  Creek  , 

Emma  Creek  

Emma  Creek,  West 

Gooseberry  Creek  

Horse  Creek  

Jester  Creek 

Jester  Creek,  East  Fork 
Kisiwa  Creek  


11030012 
1t030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
11030012 


41    Secondary  Contact  Recreatkm 


10270207 

36 

10270207 

38 

10270207 

42 

10270207 

21 

10270207 

32 

10270207 

35 

10270207 

44 

10270207 

40 

10270207 

25 

10270207 

23 

10270207 

45 

10270207 

27 

10270207 

24 

10270207 

34 

10270207 

29 

10270207 

13 

10270207 

39 

10270207 

37 

10270207 

33 

10270207 

43 

10270207 

31 

10270207 

26 

10270207 

17 

10270207 

12 

10270207 

19 

10270207 

49 

10270207 

28 

10270207 

15 

10270207 

30 

10270207 

41 

Secondary  Contact  Recreatkm 
Secondary  Contact  Recreatktn 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreatkm 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatbn 
Secondary  Contact  Recreatkm 
SecorKlary  Contact  Recreatk)n 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreatk)n 
Secondary  Contact  Recreatkm 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatwn 
Secondary  Contact  Recreatkm 
Secondary  Contact  Recreatbn 
Secondary  Contact  Recreatk)n 
Secondary  Contact  Recreatkm 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkm 


7    Secondary  Contact  Recreatkm 


8    Primary  Contact  Recreatkm 


Secondary  Contact  Recreatkm 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Secondary  Contact  Recreatkm 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatk)n 
Secondary  Contact  Recreatkm 


26 

24 

22 

13 

6 

7 

8 

17 

19 

2 

18 

15 


Primary  Contact  Recreatkm 
Prinrjary  Contact  Recreatkin 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkjn 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatkm 
Primary  Contact  Recreatkm 
Secondary  Contact  Recreatkm 
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Stream  segment  name 


Ldne  Tree  Creek  

Mud  Creek 

F=iunning  Turkey  Creek 

Salt  Creek 

Sun  Creek  

Turkey  Creek 


11030012 
11030012 
11030012 
11030012 
11030012 
11030012 
Subbasin:  Middle  Arkansas— Slate 


HUC8 


Segment  # 


Antek)pe  Creek , 

Badger  Creek  

Beever  Creek  

Beaver  Creek 

Big  Slough  

Big  Slough,  Soutti  Fork 

Bitter  Creek  

Dry  Creek  

Dry  Creek  

Gypsum  Creek  

Hargis  Creek  .•..". 

Lost  Creek 

Negro  Creek- : 

Oak  Creek  

Salt  Creek 

Spring  Creek  

Spring  Creek  

Spring  Creek  

Spring  Creek  

Spring  Creek  

Winser  Creek 


11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030D13 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 
11030013 


Subbasin:  North  Fork  Ninnescah 


Crow  Creek  

Dooleyville  Creek  

Goose  Creek  

Ninnescah  River,  North  Fork 
Ninnescah  River,  North  Fork 
Ninnescah  River,  North  Fork 

Red  Rock  Creek 

Rock  Creek 

Silver  Creek 

Spring  Creek 

Wolf  Creek 


11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 
11030014 


Subbasin:  South  Forte  Ninnescah 


Coon  Creek  

Coon  Creek  I 

Hunter  Creek [.' 

Mead  Creek 

Mod  Creek ".."" 

Natrona  Creek 

Negro  Creek  .'"" 

Nester  Creek  ]'"."„" 

Ninnescah  River,  West  Branch  South  Fork 

Painter  Creek  „ 

Pat  Creek  

Petyt  Creek '""".".' 

Sand  Creek  [" 

Spring  Creek !!!."!!!..! 

Wild  Run  Creek  


11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 
11030015 


Subbasin:  Ninnescah 


Afton  Creek  

Cleanwater  Creek 
Clearwater  Creek 

Dry  Creek  

Elm  Creek 

Grnrey  Creek  

Sand  Creek  

Silver  Creek 

Spring  Creek  

Spring  Creek  ...^.. 


11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 
11030016 


20 
16 
25 
21 
11 
12 


Designated  use 


Secondary  Contact  Recreatton 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkxi 


Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkin 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatk>n 


11 
8 

10 
1 
5 
6 

12 

13 
7 

14 
.9 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreation 
Recreation 
Recreatkxi 
Recreatkxi 
Recreation 
Recreation 
Recreation 
Recreatran 
Recreation 
Recreatk)n 
Recreation 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
ContaCT 
Contact 
Contact 
Contact 


Recreation 
Recreatkxi 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreatkxi 
Recreation 
Recreation 


5 

4 

7 

16 

10 

11 

14 

12 

2 

15 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreatkxi 
Recreation 
Recreation 
Recreation 
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Stream  segment  name 


Turtle  Creek 


HUC8 


11030016 


Segment  # 


Subbasin:  Kaw  Lake 


Blue  Branch 

Bullington  Creek 

Cedar  Creek  

Chikxxo  Creek  ... 

Crabb  Creek  

Ferguson  Creek  ., 
Franklin  Creek  .... 
Gardners  Branch 

Goose  Creek  

Myers  Creek 

Otter  Creek 

Pebt)te  Creek 

Plum  Creek 

Riley  Creek ,. 

School  Creek 

Shellrock  Creek  .. 
Silver  Creek  ........ 

Snake  Creek 

Spring  Creek  

Turkey  Creek 

Wagoner  Creek  .. 


11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 
11060001 


Subbasin:  Upper  Salt  Fork  Arkansas 


Ash  Creek 

Big  Sandy  Creek 

Cave  Creek  

Deadman  Creek 

Dog  Creek  

Hackberry  Creek  

Indian  Creek  

Inman  Creek 

Mustang  Creek  

Nescatunga  Creek,  East  Branch 

Red  Creek 

Spring  Creek 

WiWcat  Creek 

Yeltowstone  Creek  


11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 
11060002 


Subbasin:  Medicine  Lodge 


Amber  Creek  

Antelope  Creek 

Bear  Creek  .....[ 

Bitter  Creek  

Cedar  Creek  

Cottonwood  Creek 

Crooked  Creek  

Litle  Mule  Creek  

Dry  Creek  

Elm  Creek,  Eas~t  Branch  South  

Elm  Creek,  North  Branch  

Elm  Creek,  South  Branch  

Little  Bear  Creek  

Medicine  Lodge  River,  ^4ofth  Branch 

Mulberry  Creek 

Otter  Creek ^,„[[ 

Puckett  Creek 

Sand  Creek  _ 

Soklier  Creek 

Stink  Creek '. 

Turkey  Creek 

Wilson  Stough  


11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 
11060003 


Subbasin:  Lower  Salt  Fork  Arkansas 


Camp  Creek  

Cooper  Creek  

Crooked  Creek  

Little  Sandy  Creek 


11060004 
11060004 
11060004 
11060004 


13 


Designated  use> 


Primary  Contact  Recreatkxi 


30 

28 

32 

19 

29 

38 

35 

39 

34 

24 

20 

26 

33 

37 

31 

22 

17 

25 

21 

27 

36 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Prinary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreation 
Recreatk)n 
Recreation 
Recreation 
RecreatkKi 
Recreatkm 
Recreatk>n 
Recreatk>n 
Recreation 
Recreation 
Recreation 
Recreatkwi 
Recreatk)n 
Recreatk)n 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreatwn 
Recreatk>n 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreatkjn 
Recreatton 
Recreation 
Recreation 
Recreation 
Recreation 
Recreatkjn 
Recreatkm 
Recreation 
Recreatk)n 
Recreation 
Recreation 
Recreation 
Recreation 


Prinrwiry  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatran 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Secondary  Contact  Recreation 
Primary  Contact  Recreatk)n 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreatk>n 
Primary  Contact  Recreatkm 
Secondary  Contact  Recreatktn 
Primary  Contact  Recreation 
Prinrrary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkm 
Primary  Contact  Recreation 


68 
71 
24 
39 


Prinwry  Contact  Recreation 
Primary  Contact  Recreatkin 
Primary  Contact  Recreation 
Primary  Contact  Recreatktn 
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Stream  segment  name 


Little  Sandy  Creek,  East  Branch 

Osage  Creek  

Plum  Creek 

Pond  Creek  

Rush  Creek  

Salty  Creek '. 

Sandy  Creek 

Sandy  Creek,  West  

Spring  Creek 

Unnamed  Stream  


HUC8 


11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 
11060004 


Subbasin:  Chikaskia 


Allen  Creek 

Baehr  Creek  

Beaver  Creek 

Beaver  Creek  

Big  Spring  Creek  

Bitter  Creek  

Bitter  Creek,  East 

Blue  Stem  Creek  

Chicken  Creek 

Copper  Creek 

Dry  Creek  

Duck  Creek 

Fall  Creek  

Fall  Creek,  East  Branch 

Goose  Creek  

Kemp  Creek  

Long  Creek 

Meridian  Creek 

Prairie  Creek  

Prairie  Creek,  East 

Prairie  Creek,  West 

Red  Creek  

Rock  Creek 

Rodgers  Branch  

Rose  Bud  Creek 

Rush  Creek  

Sand  Creek  

Sand  Creek,  East 

Sandy  Creek 

Shoo  Fly  Creek,  East 

Shore  Creek  

Silver  Creek 

Skunk  Creek 

Spring  Branch 

Wild  Horse  Creek 

Wildcat  Creek 


11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 

11060005 


Basin:  Marais  Des  Cygnes 
Subbasin:  Upper  Marais  Des  Cygnes 


Appanoose  Creek 

Appanoose  Creek,  East 

Batch  Creek 

Blue  Creek 

Bradshaw  Creek 

Cedar  Creek  

Cheny  Creek  

Chicken  Creek 

Chicken  Creek 

Coal  Creek  

Dry  Creek 

Dry  Creek  

Duck  Creek 

Eightmile  Creek 

Frog  Creek  ; 

Hard  Fish  Creek 

Hk:kory  Creek 

Hill  Creek 

lantha  Creek f. 

Jersey  Creek  

Kenoma  Creek  


10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 

10290101 


Segment* 


Designated  use 


Primary 
Primary 
Prinary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreation 
Recreatwn 
Recreatkw 
Recreatkyi 
Recreatkxi 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


40 
22 
28 
46 
34 
4 
16 
48 
36 
42 
17 
32 
14 
27 
38 
49 
529 
20 
512 
516 
527 
43 
23 
26 
44 
45 
11 
12 
30 
19 
35 
29 
39 
21 
41 
24 


Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Primary  Contact  RecreatKHi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkw 
Primary  Contact  Recreation 
Primary  Contact  Recreatk)n 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Primary  Contact  Recreation  . 
Primary  Contact  Recreatkxi 
Prirrwry  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkyi 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Prirrrary  Contact  Recreation 
Primary  Contact  Recreatwn 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Secondary  Contact  RecreatkMi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  RecreatkKi 
Primary  Contact  Recreation 


16 
89 
86 
81 
75 
66 
.74 
70 
93 
48 
57 
95 
41 
13 
42 
47 
8 
71 
62 
76 
64 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Prinrary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreatkxi 

Recreatkxi 

Recreatkxf 

Recreatnn 

Recreatkxi 

Recreation 

Recreatiofi 

Recreation 

Recreation 

Recreation 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreation 

Recreation 

Recreation 

Recreation 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 


40450 
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Stream  segment  name 


Little  Rock  Creek 

Long  Creek 

Locust  Creek  

MkJdte  Creek  ..' 

Mosquito  Creek  

Mud  Creek 

Mud  Creek 

Mud  Creek 

Mute  Creek 

Ottawa  Creek  

Plum  Creek 

Plum  Creek 

Popcorn  Creek  

Pottawatomie  Creek,  Norlti  Fork  . 
Pottawatomie  Creek,  Soutti  Fork 

Rock  Creek 

Rock  Creek 

Sac  Branch,  South  Fork 

Sac  Creek 

Salt  Creek 

Sand  Creek  j 

Smith  Creek 

Spring  Creek  

Svyitzler  Creek  

Tauy  Creek  

Tauy  Creek,  West  Fork 

Tequa  Creek " 

Tequa  Creek,  East  Branch 

Tequa  Creek,  South  Branch  ....... 

Thomas  C'eek 

Turkey  Creek 

Turkey  Creek 

Unnamed  Stream  

Walnut  Creek 

West  Fork  Eight  Mile  Creek  

Wiltow  Creek  

Wilson  Creek  

Wolf  Creek 


HUC8 


Segment  # 


10290101 

73 

10290101 

K36 

10290101 

69 

10290101 

50 

10290101 

52 

10290101 

49 

10290101 

78 

10290101 

91 

10290101 

92 

10290101 

K25 

10290101 

2 

10290101 

79 

10290101 

87 

10290101 

65 

10290101 

67 

10290101 

43 

10290101 

97 

10290101 

54 

10290101 

60 

10290101 

29 

10290101 

82 

10290101 

77 

10290101 

84 

10290101 

80 

10290101 

11 

10290101 

K26 

10290101 

44 

10290101 

46 

10290101 

45 

10290101 

72 

10290101 

4 

10290101 

6 

10290101 

5 

10290101 

90 

10290101 

88 

10290101 

94 

10290101 

83 

10290101 

96 

Subbasin:  Lower  Marais  Des  Cygnes 


Buck  Creek 

Bull  Creek 

Davis  Creek 

Dorsey  Creek  

Elm  Branch 

Elm  Branch 

Elm  Creek 

Hushpuckney  Creek 

Jake  Branch  

Jordan  Branch  

Little  Bull  Creek  

Little  Sugar  Creek  

Little  Sugar  Creek,  North  Foilt 

Martin  Creek 

MkJdIe  Creek  .-. 

Mkjdie  Creek  

Mound  Creek 

Rk:hland  Creek * 

Rock  Creek 

Smith  Branch 

Spring  Creek  

Sugar  Creek  

Turkey  Creek 

Walnut  Creek 

Walnut  Creek 

WahHJt  Creek 

Wea  Creek,  North  

Wea  Creek,  South 

Wea  Creek,  South „.. 

Wea  Creek,  South 


10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 
10290102 


Designated  use 


Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatwn 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recroefion 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkm 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatk)n 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 


44  Primary  Contact  Recreation 
26  Secondary  Contact  Recreatnn 
38  Primary  Contact  Recreation 
22  Primary  Contact  Recreation 
48  Primary  Contact  Recreation 

53  Primary  Contact  Recreation 

40  Primary  Contact  Recreation 
37  Primary  Contact  Recreation 

54  Secondary  Contact  Recreatksn 
36  Primary  Contact  Recreation 

51  Primary  Contact  Recreatron 

33  Primary  Contact  Recreatbn 
43  Primary  Contact  Recreation 

26  Primary  Contact  Recreation 

13  Primary  Contact  Recreation 
30  Primary  Contact  Recreation 
35  Primary  Contact  Recreation 

41  Primary  Contact  Recreatkjn 

27  Primary  Contact  Recreatk)n 
47  Prinary  Contact  RecreatkMi 
50  Primary  Contact  Recreatk>n 

42  Primary  Contact  Recreatkxi 

45  Primary  Contact  Recreation 

14  Primary  Contact  Recreation 

34  Primary  Contact  Recreation 

52  Primary  Contact  Recreatkin 
21  Primary  Contact  Recreatk>n 

18  Primary  Contact  Recreatk>n 

19  Primary  Contact  RecreatkMi 

20  Primary  Contact  Recreatkm 


Subbasin:  UtUe  Osage 


Clever  Creek 


10290103 


7  I  Primary  Contact  Recreatkxt 
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40451 


Stream  segment  name 


Elk  Creek 

Fish  Creek 

Indian  Creek 

Irish  Creek 

Laberdle  Creek,  East 

Limestone  Creek  

Lost  Creek  

Reagan  Branch  


HUC8 


Segment# 


10290103 
10290103 
10290103 
10290103 
10290103 
10290103 
10290103 
10290103 


Subbasin:  Itarmaton 


Buck  Run  

Bunion  Creek 

Cedar  Creek  

Drywood  Creek,  Moores  Branch 

Drywood  Creek,  West  Fork 

Elm  Creek 

Hinton  Creek 

Lath  Branch  

Little  Mill  Creek " 

Mill  Creek  

Owl  Creek ^ 

Paint  Creek 

Paint  Creek 

Prong  Creek  

Robinson  Branch 

Shitoh  Creek 

Sweet  Branch  

Tennyson  Creek  

Turt<ey  Creek 

Walnut  Creek 

Walnut  Creek 

WoMpen  Creek 

Wolverine  Creek 


10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 
10290104 


Subbasin:  South  Grand 


Harless  Creek 
Poney  Creek  .. 


10290108 
10290108 


Basin:  Missouri 
Subbasin:  Tarkio-Wolf 


Cold  Ryan  Branch  

Coon  Creek  

HalKng  Creek 

Mil  Creek 

Rittenhouse  Branch  ..'„.. 

Spring  Creek  

Striker  Branch 

WoN  River,  MkJdIe  Fork 
Wort  River,  North  Fork  . 
Wolf  River,  South  Fork  . 
Unnamed  Stream 


10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 
10240005 


Subbasin:  South  Fork  Big  Nemaha 


Burger  Creek 

UG©f  wTGOK 

Fisher  Creek 

Illinois  Creek 

Rattlesnake  Creek 

Rock  Creek 

Tennessee  Creek  . 

Turicey  Creek 

Turtwy  Creek 

Wildcat  Creek 

Wildcat  Creek 

Wolf  Pen  Creek 


10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 
10240007 


Subbasin:  Big  Namaha 


Noharts  Creek 
Pedee  Creek  .. 


10240008 
10240008 


Designat«Kl  use 


Prinrjary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreatkjn 
Recreatkxi 
Recreafkxi 
Recreation 
Recreation 
Recreatkxi 
Recreatkjn 
Recreatkm 


46 
39 
41 
17 
19 
15 
38 
42 
34 
6 
45 
13 
14 
44 
40 
36 
30 
31 
33 
32 
47 
37 
35 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatk>n 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkjn 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


67    Primary  Contact  Recreatkxi 
48    Primary  Contact  Recre^kxi 


70 
71 
66 
52 
69 
65 
72 
67 
66 
57 
55 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 


Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Pririiary  Contact  Recreation ' 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkjn 
Primary  Contact  Recreatkjn 
Primary  Contact  Recreatkxi 


42 
41 


Primary  Contact  Recreatkjn 
Primary  Contact  Recreatwn 
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Stream  segment  name 


Pony  Creek 
Roys  Creek 


HUC8 


10240008 
10240008 


Segment  # 


Subbasin:  Independence— Sugar 


Brush  Creek  

l)ggt  L/r©©k , 

Fivemile  Creek  

Independence  Creek,  ^k3rtt1  Branch 

Jordan  Creek 

Owl  Creek ., 

Rock  Creek 

Salt  Creek 

Smith  Creek 

Three  Mile  Creek 

Walnut  Creek 

Walnut  Creek 

White  Clay  Creek  

White  Clay  Creek  

Whiskey  Creek 

Whiskey  Creek  


10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 
10240011 


Subbasin:  Lower  Missouri— Crooked 


Brush  Creek  

Camp  Branch  

Coffee  Creek  ...... 

Dyke  Branch  

Indian  Creek  

Negro  Creek  

Tomahawk  Creek 


10300101 
10300101 
10300101 
10300101 
10300101 
10300101 
10300101 


Basin:  Neosho 
Subbasin:  Neosho  Headwaters 


Allen  Creek 

Badger  Creek  

Big  John  Creek 

Bluff  Creek 

Crooked  Creek  

[)ows  Creek 

Dows  Creek 

Eagle  Creek 

Eagle  Creek,  South  ..? 

East  Creek 

Elm  Creek 

Fourmile  Creek 

FoumiilejCreek 

Haun  Creek  

Horse  Creek  

Kahola  Creek 

lairds  Creek  

Lanos  Creek  

Lebo  Creek 

Munkers  Creek,  East  Branch  ... 
Munkers  Creek,  Middle  Branch 

Neosho  River,  East  Fork 

Neosho  River,  West  Fork 

Parkers  Creek  

Plum  Creek 

Plumb  Creek 

Rock  Creek 

Rock  Creek 

Rock  Creek,  East  Branch 

Spring  Creek  

Stillman  Creek  

Taytor  Creek 

Walker  Branch 

Wolf  Creek 

Wrights  Creek 


11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 
11070201 


38 
40 


Designated  use 


Primary  Contact  Recreation 
Primary  Contact  Recreation 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


5 
45 
37 
8 
35 
3 
4 
25 
47 
39 
36 
24 
48 
29 
33 
43 
30 
21 
51 
31 
32 
18 
28 
27 
50 
49 
7 
9 
34 
40 
44 
46 
42 
41 
38 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


Subbasin:  Upper  Cottonwood 


Antetope  Creek |      11070202 


19  I  Primary  Contact  Recreation 
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Stream  segment  name 


Bite  Creek  

Bmno  Creek  

Cattin  Creek 

Clear  Creek  

Clear  Creek,  East  Branch 

Coon  Creek  

Cottonwood  River,  South  . 
Cottonwood  River,  South  . 

Doyle  Creek 

French  Creek 

Mud  Creek 

Perry  Creek  

Spring  Branch „ 

Spring  Creek 

Spring  Creek  

Stony  Brook 

Turkey  Creek 


HUC8 


11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 
11070202 


Segment# 


Subbasin:  Lomt  Cottonwood 


Beaver  Creek  

Bkxxly  Creek 

Buck  Creek 

Buckeye  Creek 

Bull  Creek 

Camp  Creek  

Coal  Creek  

Collett  Creek 

Com  Creek .'. 

Coyne  Branch 

Crocker  Creek  

Dodds  Creek 

Fox  Creek 

French  Creek 

Gannon  Creek 

GouW  Creek  

Holmes  Creek 

Jacob  Creek  

Kirk  Creek 

Littte  Cedar  Creek 

Little  Cedar  Creek  

Mkkjte  Creek  

Mie-and-a-half  Creek 

Moon  Creek 

Mulvane  Creek  

Peyton  Creek 

Phenis  Creek 

Pkskett  Creek 

Prather  Creek 

Rock  Creek 

Schaffer  Creek  

School  Creek 

Sharpes  Creek  

Silver  Creek 

Spring  Creek  

Stout  Run  

Stribby  Creek 


-1 


11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 

11070203 


Subbasin:  Upper  Neosho 


Badger  Creek  

Big  Creek,  North  ... 
Big  Creek,  South  .. 

Bkxxly  Run 

Cartyle  Creek 

Charles  Branch 

Cherry  Creek 

Coal  Creek  

Cottonwood  Creek 

Crooked  Creek , 

Draw  Creek  

Goose  Creek  

Long  Creek 

Martin  Creek 


11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 


30 
27 
20 

5 
24 
32 
17 
18 
21 
16 

6 
23 
26 
28 
29 
25 
31 


Designated  use 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


RecreatkMi 
Recreatkxi 
Recreatkxi 
Recreation 
Recraatnn 
Recreatkxi 
Recreatnn 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreation 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatk>n 
Recreatkxi 


29 
40 
39 
44 
26 
14 
43 
21 
47 
33 
46 
15 
19 
32 
24 
36 
35 
28 
48 
11 
45 
5 
13 
31 
22 
25 
30 
18 
23 
37 
17 
16 
38 
34 
41 
27 
20 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


42 
16 
17 
25 
47 
27 
20 
4 
48 
44 
34 
29 
12 
49 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 
Recreatkxi 


404AI 
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Stream  segment  name 


Mud  Creek 

Mud  Creek 

Onion  Creek  .. 

Owl  Creek 

Owl  Creek 

Plum  Creek  .... 
Rock  Creek  .... 

Rock  Creek 

Rock  Creek 

School  Creek  . 

Scott  Creek 

Slack  Creek  .... 
Spring  Creek  .. 
Sutton  Creek  .. 
Turkey  Branch 
Turkey  Creek  .. 
Turkey  Creek  .. 
Twiss  Creek  .... 
Varvel  Creek  ... 
Village  Creek  .. 
Wolf  Creek 


HUC8 


11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 
11070204 


Segment# 


SubtMsin:  Middle  Neosho 


Bachetor  Creek 

Canville  Creek  

Center  Creek  

Cherry  Creek  

Deer  Creek  

Denny  Branch 

Elk  Creek 

Elm  Creek 

Flat  Rock  Creek  .... 
Flat  Rock  Creek  ..... 

Fourmile  Creek , 

Grindstone  Creek  ... 

Hrckory  Creek 

Lake  Creek  

Lightning  Creek  

Lightning  Crsek  

Limestone  Creek  .... 
LitUe  Cherry  Creek  . 

LittJe  Elk  Creek 

Littte  Fly  Creek  

Little  Labette  Creek 
Little  Walnut  Creek  . 

Litup  Creek 

Mulbeny  Creek 

Murphy  Creek 

Ogeese  Creek  

Pecan  Creek 

Plum  Creek 

Rock  Creek 

Spring  Creek  

Stink  Branch  , 

Thundertxjit  Creek  .. 

Tolen  Creek 

Town  Creek  

Turttey  Creek 

Walnut  Creek 

Wo«  Creek 


11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 
11070205 


Subbasin:  Lake  O'  the  Cherokees 


Fourmile  Creek 
Tar  Creek  


11070206 
11070206 


SubtMSin:  Spring 


Little  Shawnee  Creek 

Long  Branch  

Shawnee  Creek 

Taylor  Branch  

Wiltow  Creek 


11070207 
11070207 
11070207 
11070207 
11070207 


26 
31 
24 
19 
21 
22 
7 
23 
15 
38 
40 
30 
46 
35 
28 
18 
32 
45 
43 
33 
37 


Designated  use 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


40 
16 
25 
4 
27 
31 
19 
43 
12 
14 
49 
42 
10 
24 
6 
8 
7 
32 
47 
26 
23 
46 
36 
35 
41 
38 
45 
34 
48 
30 
37 
44 
39 
28 
29 
13 
33 


Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation' 
Primary  Contact  Recreation  " 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation  ' 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 


Primary  Contact  Recreation 
Primary  Contact  Recreation 


Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
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40455 


Stream  segment  name 


HUC8 


Ash  Creek 

Big  Timber  Creek 
Big  Timber  Creek 
Big  Timber  Creek 

BkxxJ  Creek 

Buck  Creek 

Buffalo  Creek 

Clear  Creek  

Coal  Creek  

Cow  Creek 

Eagle  Creek 

Fossil  Creek  

Goose  Creek  

Landon  Creek 

IjOss  Creek  

Mud  Creek 

Oxide  Creek  

Sellens  Creek  

Shelter  Creek  , 

Skunk  Creek 

Spring  Creek  

Timber  Creek 

Turkey  Creek 

Unnamed  Stream  . 
Unnamed  Stream  . 
Unnamed  Stream  . 

Wilson  Creek  

Wott  Creek 


Basin:  Smoky  Hill/Saline 
Subbasin:  Middia  Smoky  Hill 


10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 

10260006 


Subbasin:  Lowar  Smoky  Hill 


Basket  Creek 

Battle  Creek 

Carry  Creek 

Carry  Creek  

Chapman  Creek,  West 

Dry  Creek  

Dry  Creek,  East ,.. 

Hobbs  Creek  

HoHand  Creek 

HoBand  Creek,  East  

Holland  Creek,  West  

Kentucky  Creek  

Kentucky  Creek,  West 

Lone  Tree  Creek  

Lynn  Creek,  West  Branch  .. 

Mcallister  Creek 

Middle  Branch  

Mud  Creek 

Otter  Creek 

Paint  Creek 

Pewee  Creek 

Sand  Creek  

Sharps  Creek  

Spring  Creek  ^.. 

Stag  Creek  

Turkey  Creek 

Turkey  Creek 

Turkey  Creek,  East  

Turkey  Creek,  West  Branch 

Unnamed  Stream  

Unriamed  Stream  

Unnamed  Stream  

Wiley  Creek  


10260008 

10260006 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260008 

10260006 


Subbasin:  Uppar  Salina 


Segment# 


Designated  use 


Cedar  Creek  ., 
Chalk  Creek  ... 
Coyote  Creek 
Eagle  Creek ... 


10260009 
10260009 
10260009 
10260009 


Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkjn 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Cootaci  Recreation 
Primary  Contact  Recreatkjn 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  RecreatkMi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatron 
Primary  Contact  Recreation 
Primary  Contact  Recreatwn 
Primary  Contact  Recreation 
Primary  Contact  Recreatkm 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkm 
Primary  Contact  Recreation 
Primary  Contact  Recreatkvi 
Primary  Contact  Recreation 


Primary  Contact  Recreatton 
Primary  Contact  Recreatkjn 
Primary  Contact  Racreatk>n 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Reci^atkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Prirmuy  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  "Recrealkxi 


30 

26 

23 

6 


Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


40458 


Federal  Regjgter/Vol.  68,  No.  129 /Monday,  July  7,  2003 /Rules  and  Regulations 


Stream  segment  name 


Happy  Creek  

Paradise  Creek 

Salt  Creek  ., 

Spring  Creek,  East 
Sweetwater  Creek  . 

Trego  Creek  

Unnamed  Stream  .. 
Wild  Horse  Creek  .. 


HUC8 


10260009 
10260009 
10260009 
00260009 
10260009 
10260009 
10260009 
10260009 


Segment  # 


Subbasin:  Lower  Saline 


Bacon  Creek 

Blue  Stem  Creek 

Coon  Creek  

Dry  Creek  

Eff  Creek 

Elkhom  Creek 

Elkhom  Creek,  West  

Fourmile  Creek  

Lost  Creek 

Owl  Creek 

Owl  Creek ;.... 

Ralston  Creek  ....; 

Shaw  Creek 

Spillman  Creek  

Spillman  Creek,  North  Branch 
Spring  Creek  


Spnng  Creek  

Spring  Creek  

Spring  Creek  

Spring  Creek  

Spring  Creek  

Table  Rock  Creek  

Trail  Creek 

Twelvemile  Creek 

Twin  Creek,  West 

West  Spring  Creek  

Wolf  Creek 

Wolf  Creek,  East  Fork  . 
Wolf  Creek,  West  Fork 

Yauger  Creek  

/ 


Basin:  Solomon 
Subbasin:  Upper  North  Fork  Solomon 


Ash  Creek 

Beaver  Creek  

Big  Timber  Creek 

Bow  Creek 

Cactus  Creek 

Crooked  Creek  .... 

Elk  Creek 

Elk  Creek,  East  ... 

Game  Creek 

Game  Creek 

Lost  Creek 

Sand  Creek  

Scuf)  Creek 

Spring  Creek  

Wolf  Creek 


10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 
10260011 


Subbasin:  Lower  North  Fork  Solomon 


Beaver  Creek  

Beaver  Creek,  East  Branch 

Beaver  Creek,  Middle 

Beaver  Creek,  Mkjdie 

Beaver  Creek,  West  , 

Big  Creek 

Boughton  Creek  

Buck  Creek 

Cedar  Creek 

Cedar  Creek 

Cedar  Creek.  East 


10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10260012 
10280012 
10260012 
10260012 
10260012 


25 
5 
20 
10 
29 
19 
13 
27 


Designated  use 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreatkjn 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


10260010 

7 

10260010 

33 

10260010 

31 

10260010 

29 

10260010 

23 

10260010 

17 

10260010 

38 

10260010 

30 

10260010 

34 

10260010 

18 

10260010 

39 

10260010 

28 

10260010 

41 

10260010 

6 

10260010 

8 

10260010 

16 

10260010 

19 

10260010 

20 

10260010 

24 

10260010 

26 

10260010 

27 

10260010 

40 

10260010 

32 

10260010 

36 

10260010 

37 

10260010 

25 

10260010 

10 

10260010 

11 

10260010 

12 

10260010 

35 

Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreatkm 
Recreation 
Recreatk)n 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreatkxi 
Recreation 
Recreatk>n 


10 
11 
12 
13 
14 
26 
34 
43 
16 
18 
17 


Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Secondary  Contact  RecreatkMi 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreation 
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Stream  segment  name 


3edar  Creek,  East  Middle 

Cedar  Creek,  Middle  

Deer  Creek 

Deer  Creek 

Deer  Creek 

Deer  Creek , 

Deer  Creek 

Dry  Creek  

Glen  Rock  Creek 

Lawrence  Creek  .., 

Lindley  Creek  

Little  Oak  Creek  

Medk:ine  Creek  

Oak  Creek  ; 

Oak  Creek  

Oak  Creek,  East 

Oak  Creek,  West 

Pkjtner  Creek  

Pkjm  Creek 

Spring  Creek  

Spring  Creek  

StarvatkMi  Creek 

Turner  Creek 


HUC8 


Subbasin:  Upper  South  Fork  Sotomon 


Spring  Creek 


10260013 


Subbasin:  Lower  South  Fork  SokMnon 


Ash  Creek 

Boxelder  Creek .7., 

Carr  Creek 

Covert  Creek  

Crooked  Creek  

Dibble  Creek 

Elm  Creek 

Jim  Creek  

KjH  Creek 

Kill  Creek,  East 

Lost  Creek  

Lucky  Creek  

Medk:ine  Creek  

Medk:ine  Creek  

Robbers  Roost  Creek 

Twin  Creek  

Twin  Creek,  East 


10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 
10260014 


Subbasin:  Solomon  River 


Cow  Creek 

Firth  Creek 

Granite  Creek  .. 
Leban  Creek  .... 

Mill  Creek  

Mulberry  Creek 

Pipe  Creek 

Walnut  Creek  ... 


10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 
10260015 


Basin:  Upper  Arkansas 
Subbasin:  Buckner 


Buckner  Creek,  South  Fori< 

Duck  Creek 

Elm  Creek 

Saw  Log  Creek 

Saw  Log  Creek 


11030006 
11030006 
11030006 
11030006 
11030006 


Subbasin:  Lower  Walnut  Creek 


Alexander  Dry  Creek 

Bazine  Creek 

Boot  Creek  

Dry  Creek  


11030008 
11030008 
11030008 
11030006 


Segment  # 


10260012 

37 

10260012 

19 

10260012 

23 

10260012 

25 

10260012 

27 

10260012 

29 

10260012 

31 

10260012 

42 

10260012 

41 

10260012 

44 

10260012 

45 

10260012 

3 

10260012 

33 

10260012 

2 

10260012 

4 

10260012 

40 

10260012 

39 

10260012 

30 

10260012 

20 

10260012 

8 

10260012 

28 

10260012 

38 

10260012 

24 

Designated  use 


Primary  Contact  Recreation 
Secondary  Contact  Recreatkw 
Primary  Contact  Recreatk}n 
Primary  Contact  Recreatk>n 
Primary  Contact  Recreatwn 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkjn 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatk)n 
Primary  Contact  Recreation 
Secondary  Contact  RecreatKXi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


5    Printary  Contact  Recreatkxi 


22 
14 
21 
19 
27 
23 
15 
25 
18 
28 
13 
26 
16 
17 
24 
20 
29 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi . 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatk>n 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 


Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Prinary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 


7 

9 

15 

14 


Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreatkxi 
Secondary  Contact  Recreatkxi 
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Stream  segment  name 

HUC8 

Segment  # 

Designated  use 

Dry  Walnut  Creek 

11030008 
11030008 
11030008 
11030008 
11030008 
11030008 
11030008 

13 

12 

3 

11 

1 
2 
4 

Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 

Otter  Creek ^ , 

Sand  Creek  ,.... 

Sandy  Creek ; 

Walnut  Creek 

Walnut  Creek 

Walnut  Creek 

Basin:  Upper  Republican 
Subbasin:  South  Fork  Republican 


Big  Timber  Creek 


10250003 


Subbasin:  Beaver 


Beaver  Creek 


10250014 


Basin:  Verdigris 
Subbasin:  Upper  Verdigris 


Bactiek>r  Creek 

Bernard  Creek  

Big  Cedar  Creek 

Brazil  Creek 

Buffalo  Creek 

Buffalo  Creek,  West  

Cedar  Creek 

Chetopa  Creek  

Crooked  Creek  

Dry  Creek  

Elder  Branch 

Fancy  Creek 

Greenhall  Creek  

Holdennan  Creek  

Homer  Creek  

Kelly  Branch  , 

Kuntz  Branch 

Little  Sandy  Creek 

Long  Creek 

Miller  Creek  

Moon  Branch  

Onion  Creek  

Rock  Creek 

Ross  Branch 

Sandy  Creek 

Shaw  Creek 

Slate  Creek , 

Snake  Creek 

Tate  Branch  Creek  

Van  Hom  Creek  

Verdigris  River,  Bernard  Branch 
Verdigrts  River,  North  Branch  .... 
Verdigris  River,  North  Branch  .... 

Walnut  Creek 

West  Creek 

Wolf  Creek 


Subbasin:  Fall 


Battle  Creek 

Bumt  Creek  

Clear  Creek  

Coon  Creek  

Coon  Creek  

Crain  Creek  

Honey  Creek  

Indian  Creek  

Ivanpah  Creek  

Kitty  Creek 

Uttle  Indian  Creek 
Little  Salt  Creek  .... 

Oleson  Creek  

Otis  Creek  

Plum  Creek 


11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 
11070101 


11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 


61  Secondary  Contact  Recreation 


Secondary  Contact  Recreation 


21 
24 
39 
31 

2 
34 
32 
22 
38 
27 
37 
28 
26 
47 
20 
42 
29 
33 
45 
30 
43 
23 
14 
35 

4 
40 
25 
36 
44 
46 
16 
13 
15 
19 
17 
41 


Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation  . 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
.Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 


18 
24 
37 
25 
36 
32 
26 
15 
19 
27 
34 
35 
21 
20 
30 


Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 
Primary 


Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 
Contact 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


ff 
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Stream  segment  name- 


Rainbow  Creek,  East 

Salt  Creek 

Salt  Creek 

Silver  Creek 

Snake  Creek 

Spring  Creek  

Swing  Creek  

Tadpole  Creek 

Watson  Branch 


HUC8 


11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 
11070102 


Designated  use 


Subbasin:  Middia  Verdigris 


Big  Creek 

Biscuit  Creek  

Bluff  Run 

Choteau  Creek  .. 
Claymore  Creek 
Deadman  Creek 

Deer  Creek  

Drum  Creek 

Dry  Creek  

Fawn  Creek  

Mud  Creek 

Onion  Creek  

Potato  Creek  

Prior  Creek  

Pumpkin  Creek  .. 
RKhland  Creek  .. 

Rock  Creek 

Rock  Creek 

Snow  Creek 

Spring  Creek  

SycanHxe  Creek 
Wlklcat  Creek 


Subbasin:  Elii 


Bachetor  Creek  ...„ 

Bloody  Run „ 

Bull  Creek _. 

Card  Creek  

Cfietopa  Creek; 

Clear  Creek  , 

Clear  Creek  

Coffey  Brand) 

Duck  Creek 

Elk  River,  Mound  Branch 
Elk  River,  South  Branch  .. 
Elk  River,  Rowe  Branch  .. 

Elm  Branch 

Hwkory  Creek 

Hitcfien  Creek 

HHchen  Creek,  East 

Little  Duck  Creek 

Little  Hitchen  Creek 

PainterfKKXJ  Creek  

Painterhood  Creek,  East  . 

Pan  Creek  

Pawpaw  Creek  

Racket  Creek 

Rock  Creek 

Salt  Creek 

Salt  Creek,  South 

Skul  Creek  

Snake  Creek  ._ 

Sycamore  Creek 

Wikteat  Creek 


Subbasin:  Caney 


Bachetor  Creek . 

Bee  Creek  

CaMfomia  Creek 
Caney  Creek  ..... 


11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 
11070103 


11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 

11070104 


11070106 
11070106 
1 1070106 
11070106 


Primary  Contact  F^ecreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatton 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 


21 

Priniary  Contact 

53 

Primary  Contact 

54 

Primary  Contact 

63 

Primary  Contact 

50 

Primary  Contact 

57 

Primary  Contact 

51 

Primary  Contact 

34 

Primary  Contact 

37 

Primary  Contact 

56 

Prinwiry  Contact 

59 

Primary  Contact 

39 

Primary  Contact 

31 

Primary  Contact 

62 

Primary  Contact 

28 

Primary  Contact 

49 

Primary  Contact 

58 

Primary  Contact 

61 
25 
55 
52 
60 


Primfiry  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreatkxi - 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreattori 

Recreation 

Recreation 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatton 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 


Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 

Primary  Contact 


Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkin 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatton 

Recreatton 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatron 

Recreatton 

Recreatkxi 

Recreatkxi 

Recreatkxi 

Recreatkxi 


47 

9 

48 

12 


Primary  Contact  Recreatkxi 
Prinnary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


40460 
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Stream  segment  name 


Caney  River.  East  Fork  ... 

Caney  Creek,  North  

Cedar  Creek  

Cedar  Creek  

Cheyenne  Creek  

Coon  Creek 

Corum  Creek  

Cotton  Creek  

Cotton  Creek,  North  Fork 

Dry  Creek  

Fly  Creek  

Illinois  Creek 

Jim  Creek 

Lake  Creek 

Otter  Creek 

Pool  Creek 

Possum  Trot  Crp«»k  

Rock  Creek 

Spring  Creek  

Spring  Creek  

Squaw  Creek 

Sycamore  Creek 

Turkey  Creek 

Union  Creek 

WoH  Creek 

Wolf  Creek 


HUC8 


11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 
11070106 


Segment  # 


Basin:  Walnut 
Subbasin:  Upper  Walnut  River 


Badger  Creek  

Bemis  Creek 

Cole  Creek  : 

Constant  Creek  

Dry  Creek  

Dry  Creek  

Durechen  Creek  

Elm  Creek 

Foumnile  Creek 

Gilmore  Branch  

Gypsum  Creek  

Henry  Creek  

Lower  Branch 

Prairie  Creek  : 

Rock  Creek 

Sand  Creek  

Satchel  Creek 

School  Branch  

Sutton  Creek  

Walnut  Creek „ 

Whitewater  Creek 

Whitewater  Creek,  East  Branch 
Whitewater  River,  East  Branch  . 
Whitewater  River,  West  Branch 
Whitewater  River,  West  Branch 

Wiklcat  Creek 

WiWcat  Creek.  West 


11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 
11030017 


Subbasin:  Lower  Walnut  River 


Black  Crook  Creek 

Cedar  Creek  

Chigger  Creek  ....... 

Crooked  Creek  

Durham  Creek  

Dutch  Creek  

Dutch  Creek  

Eightmile  Creek  

Foos  Creek 

Hrckory  Creek 

Honey  Creek  

Little  Dutch  Creek  .. 
Lower  Dutch  Creek 
Plum  Creek 


11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 


52 

11 

30 

32 

40 

36 

51 

38 

37 

29 

46 

39 

49 

34 

33 

43 

74 

28 

44 

53 

42 

31 

45 

41 

35 

50 


Designated  use 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 
Primary  Contact 


Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 
Recreation 


18 
19 
21 
31 
23 
2 
4 
30 
26 
12 
33 
27 
20 
36 


Primary  Contact  Recreation 
Secondary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
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Stream  segment  name 


Polecat  Creek 

Posey  Creek 

Rk:hiand  Creek 

Rock  Creek,  North  Branch 

Sanford  Creek  

Spring  Branch 

Slalter  Branch 

Stewart  Creek 

Swisher  Branch  


Total  =  1186 


Lake  name 


Moss  Lake  East  . 
Moss  Lake  West 


Russell  Lake 


Oitk  State  Fishing  Lake 
Saint  Jacob's  WeH  


Lake  Jewell 


Bellevilte  City  Lake 
VUakefieM  Lake  


Alma  City  Reservoir 

Cedar  Crest  Pond  

Central  Park  Lake 

Gage  Pari<  Lake 

Jeffrey  Energy  Center  Lakes 


Atchison  County  Park  Lake 
Litle  Lake 


Douglas  County  State  Lake 

Lenexa  Lake  

Mahaffie  Farmstead  Pond  .. 

Pierson  Park  Lake  

Waterworks  Lakes 


Lake  Idlewikj 


Washington  County  State  Fishing  Lake 


Knwa  County  State  Fishing  Lake 


HUC8 


11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 
11030018 


Segment# 


County 


Basin:  Cimarron 
SuMMsin:  Upper  Cimarron  (HUG  11040002) 


MORTON 
MORTON 


Subbasin:  North  Fork  Cimarron  (HUG  11040006) 


STEVEI^ 


SubtMWin:  Upper  Ciiharron-Bluff  (HUG  11040006) 


CLARK 
CLARK 


Basin:  Kansas/Lower  Republican 
Subbasin:  Middle  Republican  (HUG  10250016) 


JEWELL 


Subbasin:  Lower  Republican  (HUG  10250017) 


REPUBLIC 
CLAY  


Subbasin:  Middle  Kansas  (HUG  10270102) 


WABAUNSEE 

SHAWNEE  

SHAWNEE  

SHAWNEE  

POTTAWATOMIE 


Subbasin:  Delaware  (HUG  10270103) 


ATCHISON 
BROWN 


Subbasin:  Lower  Kansas  (HUG  10270104) 


DOUGLAS 

JOHNSON  

JOHNSON  

WYANDOTTE 
JOHNSON  


Subbasin:  Lower  Big  Blue  (HUG  10270205) 


MARSHALL 


Subbasin:  Lower  LitUe  Blue  (HUG  10270207) 


WASHINGTON 


Basin:  Lower  Arkansas 
Subbasin:  Rattlesnake  (HUG  11030009) 


KIOWA 


17 
37 
25 
35 
29 
32 
24 
28 
22 


use 


Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatkyi 
Primary  Contact  Recreatkxt 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatk>n 
Primary  Contact  Reoeatksn 


Designated  use 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  RecreatKxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
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Lake  name 

County 

Designated  use 

Subbasin:  (>»w  (HUC  11030011) 

Barton  Lake 

BARTON  

RICE ;..""" 

Primary  Contact  Recreatton 
Primary  Contact  Recreation 

Sterling  City  Lake „ 

Subbasin:  Little  Artcansas  (HUC  11030012) 

Dilton  Park  Lakes  #1  

RENO  

Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 

Dilton  Pari<  Lake  #2  

"•'V 

RENO 

Newton  City  Parte  Lake 

HARVEY  

Subbasin:  Middle  Arltansas-Slate  (HUC  1 1030013) 

BelaireLaks  

SEDGWICK 

Primary  Contact  Recreation 
Prinrrary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 

Buffalo  Pari(  Lake  

SEDGWICK 

Emery  Pari<  ;. 

SEDGWICK  . . . 

Hanison  Park  Lake 

SEDGWICK  

SEDGWICK  

Lemon  Park  Lake 

PRATT 

Primary  Contact  Recreatton 

Subbasin:  Medicine  Lodge  (HUC  11060003) 

^ 

Barber  County  State  Fishing  Lake  

BARBER  

Primary  Contact  Recreation 

Subbesin:  Lower  Salt  Fork  Arkansas  (HUC  11060004) 

Hargis  Lake 

BARBER  .... 

Primary  Contact  Recreation 

Basin:  Marais  Des  Cygnes 
Subbasin:  Upper  Marais  Oes  Cygnes  (HUC  10290101) 

- 

Allen  City  Uke 

LYON  

Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreatton 
Primary  Contact  Recreation 

Cedar  Creek  Lake 

ANDERSON 

Crystal  Lake 

ANDERSON 

Lyon  County  State  Fishing  Lake  

LYON 

Osage  City  Reservoir 

OSAGE  

Watenworics  Impoundment 

ANDERSON  

Subbasin:  Lower  Marais  Des  Cygnes  (HUC  10290102) 

JOHNSON 

Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 

Edgerton  South  Lake 

JOHNSON  

Lake  LaCygne , 

LINN  

Louisburg  State  Rshing  Lake 

MIAMI 

Miami  County  State  Fishing  Lake 



MIAMI  

Paola  City  Lake 

MIAMI  

Pleasanton  Lake  #1  

UNN  

Pleasanton  Lake  #2 

LINN  

Spring  Hill  City  Lake  

JOHNSON  

' ~ L 

Subbasin:  Marmaton  (HUC  10290104) 

Gunn  Park  Lake.  East  

BOURBON  

Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 

Gunn  Pari<  Lake,  West 

BOURBON  

Rock  Creek  Lake 

BOURBON 

1 _L 

Basin:  Missouri 
Subbasin:  South  Fork  Big  Nemaha  (HUC  10240007) 

, 

Pony  Creek  Lake  . 

NEMAHA  

Primary  Contact  Recreation 
Primary  Contact  Recreation 

Sabetha  City  Lake  

NEMAHA  

1 — _ L 

Subbasin:  Independence-Sugar  (HUC  10240011) 

Atchison  City  Lakes  ; 

ATCHISON  

Primary  Contact  Recreation 
Primary  Contact  Recreatton 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 
Primary  Contact  Recreation 

Big  Eleven  Lake 

WYANDOTTE 

Doniphan  Fair  Association  Lake 

[)ONIPHAN 

Jenys  Lake  

LEAVENWORTH 

Lansing  City  Lake  

LEAVENWORTH 

South  Part<  Lake 

LEAVENWORTH 

-X. 
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Lake  name 


County 


Subbasin:  Lower  Misaouri-Crooked  (HOC  10300101) 


'rairie  View  Park  

South  Park  Lake  

Stanley  Rural  Water  Dtstrtot  Lake  « 
Stohl  Park  Lake  


Peter  Pan  Pond 


Chanute  City  (Santa  Fe)  Lake 
leon|rd's  Lake  


AKamont  City  Lake  #1  

Bartlett  City  Lake  

Harmon  Wikllife  Area  Lakes 

Mined  Land  Wikllife  Area  Lakes 
timber  Lake 


Empire  Lake 

Fnontenac  City  Park  

Mined  Land  WIMIife  Area  Lakes 

Pittsburg  College  Lake 

Playters  Lake  


Herington  City  Park  Lake 
Herington  Reservoir 


R-ancis  Wachs  Wildlife  Area  Lakes 


Jewell  County  State  Fishing  Lake  . 
Ottawa  County  State  Fishing  Lake 


Lake  McKinney 


Lake  Charles 


Concannon  State  Fishing  Lake  

Finney  County  Game  Refuge  Lakes 


Ford  County  Lake  

Main  State  Fishing  Lake 


Goodman  State  Fishing  Lake 


JOHNSON 
JOHNSON 
JOHNSON 
JOHNSON 


Basin:  Neosho 
Subbasin:  Lower  Cottonwood  (HUG  11070203) 


LYON 


Subbasin:  Upper  Neosho  (HUG  11070204) 


NEOSHO  .... 
WOODSON 


Subbasin:  Middle  Neosho  (HUC  11070205) 


LABETTE  

LABETTE  

LABETTE  

CHEROKEE 
NEOSHO  


Subbasin:  Spring  (HUC  11070207) 


CHEROKEE 
CRAWFORD 
CRAWFORD 
CRAWFORD 
CRAWFORD 


Basin:  Smoky  Hill/Saline 
Subbasin:  Lower  Smoky  Hill  (HUC  10260008) 


DICKINSON 
DICKINSON 


Basin:  SokMnon 
SubJMwin:  Lower  North  Fork  Solomon  (HUC  10260012) 


SMITH 


Subbasin:  SokMnon  River  (HUC  10260015^ 


JEWELL  .. 
OTTAWA 


Basin:  Upper  Arkansas 
Subbasin:  Mkidie  Arkansas-Lake  McKinney  (HUC  11030001) 


KEARNY 


Subbasin:  Arkansas-Oodge  City  (HUC  11030003) 


FORD 


Subbasin:  Pawner  (HUC  11030005) 


FINNEY 
FINNEY 


Subbasin:  Buckner  (HUC  11030006) 


FORD 
FORD 


Subbasin:  Upper  Walnut  Creek  (HUC  11030007) 


NESS 


Subbasin:  Lower  Walnut  Creek  (HUC  1 1030008) 


Memorial  Park  Lake |  BARTON 


Designated  use 


Primary  Contact  Recreatkin 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkm 


Primary  Contact  Recreatkm 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatk>n 


Primary  Contact  Recreatton 
Primary  Contact  Recreatwn 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreation 
Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 
Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


Primary  Contact  Recreatkxi 


40464 
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Lake  name 


Stone  Lake 


County 


BARTON 


Basin:  Verdigris 
SubbasJn:  Upper  Verdigris  (HUC  11070101) 


Quarry  Lake  

Thayer  New  City  Lake 


WiLSON  . 
NEOSHO 


Sulibasin:  Middle  Verdigris  (HUC  11070103) 


La  Claire  Lake 

lister  Park  Lakes 


MONTGOMERY 
MONTGOMERY 


Sut)basin:  Caney  (HUG  11070106) 


Caney  City  Lake 


CHAUTAUQUA 


Basin:  Walnut 
SubtMSin:  Lower  Walnut  River  (HUC  11030018) 


Butler  County  State  Fishing  Lake 
WinfiekJ  Park  Lagoon 


Total  =  100 


BUTLER  . 
COWLEY 


Desigruited  use 


Primary  Contact  Recreation 


Primary  Contact  Recreation 
Primary  Contact  Recreation 


Primary  Contact  Recreation 
Primary  Contact  Recreation 


Primary  Contact  Recreation 


Primary  Contact  Recreation 
Primary  Contact  Recreation 


(c)  Water  quality  standard  variances. 
(1)  The  Regional  Administrator,  EPA 
Region  7,  is  authorized  to  grant 
variances  from  the  water  quality 
standards  in  paragraphs  (a)  and  (b)  of 
this  section  where  the  requirements  of 
this  paragraph  (c)  are  met.  A  water 
quality  standard  variance  applies  only 
to  the  permittee  requesting  the  variance 
and  only  to  the  pollutant  or  pollutants 
specified  in  the  variance;  the  underlying 
water  quality  standard  otherwise 
remains  in  effect. 

(2)  A  water  quality  standard  variance 
shall  not  be  granted  if: 

(i)  Standards  will  be  attained  by 
implementing  effluent  limitations 
required  under  sections  301(b)  and  306 
of  the  CWA  and  by  the  permittee 
implementing  reasonable  best 
management  practices  for  nonpoint 
soiut:e  control;  or 

(ii)  The  variance  would  likely 
jeopardize  the  continued  existence  of 
any  threatened  or  endeingered  species 
listed  under  section  4  of  the  Endangered 
Species  Act  or  result  in  the  destruction 
or  adverse  modification  of  such  species' 
critical  habitat.  . 

(3)  Subject  to  paragraph  (c)(2)  of  this 
section,  a  water  quality  standards 
variance  may  be  granted  if  the  applicant 
demonstrates  to  EPA  that  attaining  the 
water  quality  standard  is  not  feasible 
because: 

(i)  Naturally  occurring  pollutant 
concentrations  prevent  the  attainment  of 
the  use;  or 


(ii)  Natural,  ephemeral,  intermittent 
or  low  flow  conditions  or  water  levels 
prevent  the  attairunent  of  the  use,  iwless 
these  conditions  may  be  compensated 
for  by  the  discharge  of  sufficient  volume 
of  effluent  discharges  without  violating 
State  water  conservation  requiremients 
to  enable  uses  to  be  met;  or 

(iii)  Hiunan  caused  conditions  or 
sources  of  pollution  prevent  the 
attainment  of  the  use  and  cannot  be 
remedied  or  would  cause  more 
environmental  damage  to  correct  than  to 
leave  in  place;  or 

(iv)  Dams,  diversions  or  other  tj^es  of 
hydrologic  modifications  preclude  the 
attainment  of  the  use,  and  it  is  not 
feasible  to  restore  the  water  body  to  its 
original  condition  or  to  operate  such 
modification  in  a  way  which  would 
result  in  the  attainment  of  the  use;  or 

(v)  Physical  conditions  related  to  the 
natiu-al  features  of  the  water  body,  such 
as  the  lack  of  a  proper  substrate,  cover, 
flow,  depth,  pools,  riffles,  and  the  like 
unrelated  to  water  quality,  preclude 
attainment  of  aquatic  life  protection 
uses;  or 

(vi)  Controls  more  stringent  than 
those  required  by  sections  301(b)  and 
306  of  the  CWA  would  result  in 
substantial  and  widespread  economic 
and  social  impact. 

(4)  Procedures.  An  applicant  for  a 
water  quality  standards  variance  shall 
submit  a  request  to  the  Regional 
Administrator  of  EPA  Region  7.  The 
application  shall  include  all  relevant 


information  showing  that  the 
requirements  for  a  variance  have  been 
satisfied.  The  burden  is  on  the  applicant 
to  demonstrate  to  EPA's  satisfaction  that 
the  designated  use  is  imattainable  for 
one  of  the  reasons  specified  in  * 

paragraph  (c)(3)  of  this  section.  If  the 
Regional  Administrator  preliminarily 
determines  that  grounds  exist  for 
granting  a  variance,  he  shall  provide 
public  notice  of  the  proposed  variance 
and  provide  an  opportimity  for  public 
comment.  Any  activities  required  as  a 
condition  of  the  Regional 
Administrator's  granting  of  a  variance 
shall  be  included  as  conditions  of  the 
NPDES  permit  for  the  applicant.  These 
terms  and  conditions  shall  be 
incorporated  into  the  applicant's  NPDES 
permit  through  the  permit  reissuance 
process  or  through  a  modification  of  the 
permit  pursuant  to  the  applicable 
permit  modification  provisions  of 
Kansas'  NPDES  program 

(5)  A  variance  may  not  exceed  3  years 
or  the  term  of  the  NPDES  permit, 
whichever  is  less.  A  variance  may  be 
renewed  if  the  applicant  reapplies  and 
demonstrates  that  the  use  in  question  is 
still  not  attainable.  Renewal  of  the 
variance  may  be  denied  if  the  applicant 
did  not  comply  with  the  conditions  of 
the  original  variance,  or  otherwise  does 
not  meet  the  requirements  of  this 
section. 

[FR  Doc.  03-16924  Filed  7-3-03;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  15  and  31 
[FAR  Case  2002-008] 
RIN  9000-AJ69 

Federal  Acquisition  Regulation;  Gains 
and  Losses,  Maintenance  and  Repair 
Costs,  and  Material  Costs 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
by  deleting  the  cost  principle  regarding 
maintenance  and  repair  costs,  revising 
the  cost  principles  regarding  gains  and 
losses  on  disposition  or  impairment  of 
depreciable  property  or  other  capital 
assets,  and  by  revising  the  language 
concerning  material  costs. 
DATES:  Interested  parties  should  submit 
conaments  in  writing  on  or  before 
September  5,  2003  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington.  DC  20405. 

Submit  electronic  comments  via  the 
hitemet  to— farcase.2002-008@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  2002-008  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405.  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Edward  Loeb,  Procurement 
Analyst,  at  (202)  501-0650.  Please  cite 
FAR  case  2002-008. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  DoD  Director  of  Defense 
Procurement  established  a  special 
interagency  Ad  Hoc  Committee  to 
perform  a  comprehensive  review  of 
pohcies  and  procedures  in  FAR  Part  31. 
Contract  Cost  Principles  and 
Procedures,  relating  to  cost 
measurement,  assignment,  and 


allocation.  The  Director  announced  a 
series  of  public  meetings  in  the  Federal 
Register  notice  at  66  FR  13712.  March 
7.  2001,  (with  a  "correction  to  notice" 
published  in  the  Federal  Register  at  66 
FR  16186.  March  23,  2001).  Attendees  at 
the  public  meetings  (held  on  April  19. 
2001.  May  10-11,  2001.  and  June  12, 
2001)  included  representatives  from 
industry.  Government,  and  other 
interested  parties  who  provided  views 
on  potential  areas  for  revision  in  FAR 
Part  31.  The  Ad  Hoc  Committee 
reviewed  the  cost  principles  and 
procedures  and  the  public  comments; 
identified  potential  changes  to  the  FAR; 
and  submitted  several  reports,  including 
draft  proposed  rules  for  consideration 
by  the  Councils. 

The  Coimcils  reviewed  the  reports 
related  to  FAR  31.205-16,  Gains  and 
losses  on  disposition  or  impairment  of 
depreciable  property  or  other  capital 
assets,  FAR  31.205-24,  Maintenance 
and  repair  costs,  and  FAR  31.205-26.. 
Material  costs,  and  proposed  the 
following  revisions: 

1.  FAR  31.205-16.  Add  a  new 
paragraph  (b)  that  addresses  the  method 
and  timing  for  determining  the  gain  and 
loss  associated  with  a  sale  and  leaseback 
arrangement.  The  Councils  believe  that 
(a)  a  contractor  should  not  benefit  or  be 
penalized  for  entering  into  a  sale  and 
leaseback  arrangement;  (b)  the 
Government  should  reimbiu-se  the 
contractor  the  same  amount  for  the 
subject  asset  as  if  the  contractor  had 
retained  title;  and  (c)  the  Government 
would  be  precluded  from  recovering  the 
financing  costs  that  were  imbedded  in 
the  sales  price  should  the  gain  be 
recognized  at  the  date  of  the  sale  and 
leaseback  arrangement.  For  these 
reasons,  the  Councils  are  recommending 
that  the  gain  or  loss  be  determined  at 
the  end  of  the  lease  term  or  when  the 
contractor  no  longer  occupies  the 
property  (whichever  date  is  later),  rather 
than  the  date  of  the  sale  and  leaseback 
arrangement.  Implementation  of 
adequate  agency  guidance  and  tracking 
controls  (e.g.,  maintenance  of 
permanent  files  on  contractors  by 
auditors)  should  assure  that  the 
Government  properly  computes  its 
share  of  the  gain  or  loss  at  the  date  of 
disposition. 

The  Councils  do  not  believe  the 
impairment  language  ciurently  in 
paragraph  (f)  of  the  cost  principle 
should  be  revised  because  48  CFR 
9904.404— Capitalization  of  Tangible 
Assets,  and  48  CFR  9904.409— Cost 
Accounting  Standard — Depreciation  of 
Tangible  Capital  Assets,  do  not  address 
the  issue  of  asset  impairments. 

2.  FAR  31.205-24.  Delete  this  cost 
principle  which  addresses  the 


assignment  of  maintenance  and  repair 
costs  to  cost  accounting  periods.  The 
Councils  believe  that  48  CFR  9904— 
Cost  Accounting  Standards  adequately 
addresses  these  costs  for  contracts 
subject  to  full  CAS  coverage.  For 
business  units  with  no  contracts  subject 
to  full  CAS  coverage.  Generally 
Accepted  Accounting  Principles 
(GAAP)  wouJd  apply  to  all  of  the 
contracts  in  the  business  unit  subject  to 
FAR  Part  31.  GAAP,  which  include 
criteria  for  determining  whether  a  cost 
should  be  expensed  or  capitalized, 
adequately  address  this  issue.  For 
business  units  that  have  contracts         s 
subject  to  full  CAS  coverage  and 
contracts  that  are  not,  the  contractor 
would  be  required  to  apply  a  method 
that  was  consistent  with  GAAP  for  the 
contracts  that  are  not  subject  to  full  CAS 
coverage  (this  method  could  be  the  same 
as  the  method  used  by  the  business  unit 
for  contracts  subject  to  full  CAS 
coverage). 

3.  FAR  31.205-26.  Delete  the  current 
paragraph  (c)  and  the  last  sentence  of 
the  current  paragraph  (d).  Paragraph  (c) 
requires  that  adjustments  for  differences 
in  physical  and  book  inventories  relate 
to  the  period  of  contract  performance. 
The  Councils  recommend  deleting  this 
provision,  and,  thereby,  relying  upon 
GAAP. 

The  Councils  also  recommend 
deleting  the  last  sentence  of  the  current 
paragraph  (d).  This  sentence  provides 
specific  methods  for  estimating  material 
costs.  Since  FAR  31  focuses  on  criteria 
regarding  the  allowability  of  costs  rather 
than  the  methods  used  to  estimate  costs, 
this  sentence  has  been  deleted. 

4.  Make  related  editorial  changes.  . 
This  is  not  a  significant  regulatory 

action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30,  1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarued  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis,  and  do  not  require  application  of 
the  cost  principles  discussed  in  this 
rule.  An  Initial  Regulatory  Flexibility 
Analysis  has.  therefore,  not  been 
performed.  We  invite  comments  from 
small  businesses  and  other  interested 
parties.  The  Coimcils  will  consider 
conunents  from  small  entities 
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fconceming  the  affected  FAR  Parts  15 
and  31  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
f»mments  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  2002-008), 
in  correspondence. 

f  Paperwork  Reduction  Act 
The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
(follection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  15  and 
31 

Government  procurement. 
Dated:  June  26,  2003. 
taura  G.  Smith, 
Director,  Acquisition  Policy  Division. 

I  Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  15  and 
32  as  set  forth  below: 

1 1.  The  authority  citation  for  48  CFR 
parts  15  and  31  is  revised  to  read  as 
follows: 


"subparagraph  (c)(1)"  and  adding 
"paragraph  (d)(1)"  in  its  place; 

f  Amend  the  newly  designated 
paragraph  (g)  by  removing  "shall  be" 
and  adding  "is"  in  its  place;  and 

g.  Amend  the  first  sentence  of  the 
newly  designated  paragraph  (h)  by 
removing  "shall  be"  and  adding  "is"  in 
its  place.  The  added  and  revised  text 
reads  as  follows: 


I  Authority:  40  U.S.C.  121(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  15— CONTRACTING  BY 
NEGOTIATION 

15.208    [Amended] 

1 2.  In  section  15.408,  amend  Table  15- 
2,  which  follows  paragraph  (m)(4},  by 
removing  from  paragraph  A.(l)  of  Item 
n,  Cost  Elements,  "31.205-26(e)"  and 
adding  "31.205-26(c)"  in  its  place. 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

|3.  hi  section  31.205-7,  revise  the  last 
sentence  in  paragraph  (c)(2)  to  read  as 
follows; 

31. 105-7    Contingencies. 

•    I    *        *        *        * 

c)*  *  * 

(2)  *  *  *  (See,  for  example,  31.205- 
6(g)  and  31.205-19). 


31205-11    [An>ended] 

4.  Amend  section  31.205-11  in 
paragraph  (k)  by  removing  "31.205- 
26(e)"  and  adding  "3l.205-26(c)"  in  its 
place. 

5.  Amend  section  31.205-16  as 
follows; 

a.  Revise  paragraph  (a); 

b.  Redesignate  paragraphs  (b)  through 
(g)  as  (c)  through  (h).  respectively; 

c.  Add  a  new  paragraph  (b); 

d.  Revise  the  newly  designated 
paragraphs  (c),  (d)(1),  (e),  and  (f); 

e.  Amend  the  newly  designated 
paragraph  (d)(2)(ii)  by  removing 


31.205-16    Gains  and  losses  on 
disposition  or  impairment  of  depreciable 
property  or  other  capital  assets. 

(a)  The  Government  and  the 
contractor  shall  include  gains  and  losses 
from  the  sale,  retirement,  or  other 
disposition  (but  see  31-205.19)  of 
depreciable  property  in  the  year  in 
which  they  occiu  as  credits  or  charges 
to  the  cost  grouping(s)  in  which  the 
depreciation  or  amortization  applicable 
to  those  assets  was  included  (but  see 
paragraph  (e)  of  this  subsection). 
However,  no  gain  or  loss  is  recogmzed 
as  a  result  of  the  transfer  of  assets  in  a 
business  combination  [see  31.205-52). 

(b)  Notwithstanding  the  provisions  in 
paragraph  (c)  of  this  subsection,  when 
costs  of  depreciable  property  are  subject 
to  the  sale  and  leaseback  limitations  in 
31.205-ll(m)(l)  or  31.205-36(b)(2)— 

(1)  The  gain  or  loss  is  the  difference 
between  the  fair  market  value  on  the 
disposition  date  and  the  adjusted  asset 
value  at  the  time  of  disposition  {as 
defined  in  paragraph  (b)(3)  of  this 
subsection); 

(2)  The  disposition  date  is  the  later 
of— 

(i)  The  latest  ending  date  of  the  lease 
term,  including  any  extensions  and 
renewals;  or 

(ii)  The  date  the  contractor  vacates  the 
property;  and 

(3)  The  adjusted  asset  value  at  the 
time  of  disposition  is  the  contractor's 
original  asset  cost  less  the  sum  of— 

(i)  The  allowable  depreciation  costs 
for  the  period  prior  to  the  date  of  the 
sale  and  leaseback;  and 

(ii)  The  depreciation  costs  that  would 
have  been  allowed  had  the  contractor 
retained  title  to  the  property  from  the 
date  of  the  sale  and  leaseback  until  the 
disposition  date. 

(c)  The  Government  and  the 
contractor  consider  gains  and  losses  on 
disposition  of  tangible  capital  assets 
including  those  acquired  imder  capital 
leases  (see  31.205-ll(m))  as 
adjustments  of  depreciation  costs 
previously  recognized.  The  gain  or  loss 
for  each  asset  disposed  of  is  the 
difference  between  the  net  amount 
realized,  including  insurance  proceeds 
from  involuntary  conversions,  and  its 
undepreciated  balance.  The  Government 
and  the  contractor  shall  limit  the  gain 


recognized  for  contract  costing  purposes 
to  the  difference  between  the 
acquisition  cost  (or  for  assets  acquired 
under  a  capital  lease,  the  value  at  which 
the  leased  asset  is  capitalized)  of  the 
asset  and  its  undepreciated  balance 
(except  see  paragraph  (d)(2)(i)  or  (ii)  of 
this  subsection). 

(d)'  *  • 

(1)  When  there  is  a  cash  award  and 
the  converted  asset  is  not  replaced,  the 
Government  and  the  contractor  shall 
recognize  the  gain  or  loss  in  the  period 
of  disposition.  The  gain  recognized  for 
contract  costing  purposes  is  limited  to 
the  difference  between  the  acquisition 
cost  of  the  asset  and  its  undepreciated 
balance. 
***** 

(e)  The  Government  and  the 
contractor  shall  not  recognize  gains  or 
losses  on  the  disposition  of  depreciable 
property  as  a  separate  charge  or  credit 
when  the  contractor — 

(1)  Processes  the  gains  and  losses 
through  the  depreciation  reserve 
account  and  reflects  them  in  the 
depreciation  allowable  under  31.205- 
11;  or 

(2)  Exchanges  the  property  as  part  of 
the  purchase  price  of  a  similar  item,  and 
takes  into  consideration  the  gain  or  loss 
in  the  depreciation  cost  basis  of  the  new 
item. 

(f)  The  Government  and  the  contractor 
shall  consider  gains  and  losses  arising 
from  mass  or  extraordinary  sales, 
retirements,  or  other  disposition  other 
than  through  business  combinations  on 
a  case-by-case  basis. 


31.205-24    [Removed  &  Reserved] 
6.  Remove  and  reserve  section 
31.205-24. 

•    7.  Revise  section  31 .205-26  to  read  as 
follows: 

31.205-26    Material  costs. 

(a)  Material  costs  include  the  costs  of 
such  items  as  raw  materials,  parts, 
subassemblies,  components,  and 
manufacturing  supplies,  whether 
purchased  or  manufactured  by  the 
contractor,  and  may  include  such 
collateral  items  as  inbound 
transportation  and  intransit  insurance. 
In  computing  material  costs,  the 
contractor  shall  consider  reasonable 
overruns,  spoilage,  or  defective  work 
(unless  otherwise  provided  in  any 
contract  provision  relating  to  inspecting 
and  correcting  defective  work), 
(b)  The  contractor  shall — 
(1)  Adjust  the  costs  of  material  for 
income  and  other  credits,  including 
available  trade  discounts,  refunds, 
rebates,  allowances,  and  cash  discounts. 
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and  credits  for  scrap,  salvage,  and 
material  returned  to  vendors;  and 

(2)  Credit  such  income  and  other 
credits  either  directly  to  the  cost  of  the 
material  or  allocate  such  income  and 
other  credits  as  a  credit  to  indirect  costs. 
When  the  contractor  can  demonstrate 
that  failiue  to  take  cash  discounts  was 
reasonable,  the  contractor  does  not  need 
to  credit  lost  discounts. 

(c)  When  materials  are  purchased 
specifically  for  and  are  identifiable 
solely  with  performance  imder  a 
contract,  the  actual  purchase  cost  of 
those  materials  should  be  charged  to  the 
contract.  If  material  is  issued  from 
stores,  any  generally  recognized  method 
of  pricing  such  material  is  acceptable  if 


that  method  is  consistently  applied  and 
the  results  are  eqiutable. 

(d)  Allowance  for  all  materials, 
supplies  and  services  that  are  sold  or 
transferred  between  any  divisions, 
subdivisions,  subsidiaries  or  affiliates  of 
the  contractor  under  a  common  control 
shall  be  on  the  basis  of  cost  incurred  in 
accordance  with  this  subpart.  However, 
allowance  may  be  at  price  when — 

(1)  It  is  the  established  practice  of  the 
transferring  organization  to  price 
interorganizational  transfers  at  other 
than  cost  for  commercial  work  of  the 
contractor  or  any  division,  subsidiary  or 
affiliate  of  the  contractor  imder  a 
common  control;  and 

(2)  The  item  being  transferred 
qualifies  for  an  exception  imder  15.403- 


l(b]  and  the  contracting  officer  has  not 
determined  the  price  to  be 
unreasonable. 

(e)  When  a  commercial  item  under 
paragraph  (c)  of  this  subsection  i6 
transferred  at  a  price  based  on  a  catalog 
or  market  price,  the  contractor — 

(1)  Should  adjust  the  price  to  reflect 
the  quantities  being  acquired;  and 

(2)  May  adjust  the  price  to  reflect  the 
actual  cost  of  any  modifications 
necessary  because  of  contract 
requirements. 

31.205-44    [Amended] 

8.  Amend  section  31.205-44  in 
paragraph  (f)  by  removing  "31.205-24". 

[FR  Doc.  03-16982  Filed  7-3-03;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  JULY  7,  2003 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Fuels  and  fuel  additives- 
Reformulated  and 
conventional  gasoline; 
antidumping  program; 
altemative  compliance 
periods;  extension; 
published  5-6-03; 
comments  due  by  6-5- 
03;  published  5-6-03 
(FR  03-10889] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  published  5-5-03; 
comments  due  by  12-30- 
99;  published  5-5-03  [FR 
03-10997] 

Maryland;  published  5-7-03; 
comments  due  by  6-6-03; 
published  5-7-03  (FR  03- 
11183] 

Pennsylvania;  published  5-7- 

03;  comments  due  t)y  6- 

6-03;  published  5-7-03 

[FR  03-11181] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
iagricultural  commodities: 
Bacillus  thuringiensis 

Cry34Ab1  and  Cry35Ab1; 

publisfied  7-7-03; 

comments  due  by  9-5-03; 

published  7-7-03  [FR  03- 

17105] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  allocations  and 

radio  treaty  matters: 

Mobile  satellite  service 
providers;  flexible  use  of 
assigned  spectrum  over 
land-based  transmitters; 
published  6-5-03; 
comments  due  by  12-30- 
99;  published  6-5-03  [FR 
03-14081] 
Radio  stations;  table  of 

assignments: 

Alabama;  published  6-5-03; 
comments  due  by  12-30- 
99;  published  6-5-03  [FR 
03-14093] 

C  Wegon;  published  6-5-03; 
comments  due  by  12-30- 
99;  published  6-5-03  [FR 
03-14091] 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare  and  Medicaid: 
Physicians'  referrals  to 
health  care  entities  with 
which  they  have  financial 
relationships;  effective 
date  peirtial  delay 
extended;  published  11- 
22-02;  comments  due  by 
12-30-99;  published  11- 
22-02  [FR  02-29797] 
HOMELAND  SECURITY      , 
DEPARTMENT 
Coast  Guard 

Ports  and  watenvays  safety: 
St.  Thomas,  U.S.  Virgin 
Islands;  security  zone; 
published  6-4-03; 
comments  due  by  12-30- 
99;  published  6-4-03  [FR 
03-14016] 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Hearings  and  appeals 
procedures: 
Wildfire  management 
decisions,  effect; 
anrendments;  published  6- 
5-03;  comments  due  by 
12-30-99;  published  6-5- 
03  [FR  03-14103]  * 
INTERIOR  DEPARTMENT 
Hearings  and  appeals 
procedures: 
Wildfire  management 
decisions,  effect; 
amendments;  put>lished  6- 
5-03;  comments  due  by 
12-30-99;  published  6-5- 
03  [FR  03-14103] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Penmanent  program  and 
aiiandoned  mine  land 
reclamation  plan 
submissions: 
Illinois;  published  7-7-03; 
comments  due  by  12-30- 
99;  published  7-7-03  [FR 
03-17081] 
North  Dakota;  published  7- 
7-03;  comments  due  by 
12-30-99;  published  7-7- 
03  [FR  03-17079] 
Pennsylvania;  published  7-7- 
03;  comments  due  by  12- 
30-99,  published  7-7-03 
[FR  03-17078] 
Texas;  published  7-7-03; 
comments  due  by  12-30- 
99;  published  7-7-03  [FR 
03-17082] 
West  Virginia;  published  7- 
7-03;  comments  due  by 
12-30-99;  published  7-7- 
03  [FR  03-17080] 
NUCLEAR  REGULATORY 
COMMISSION 
Byproduct  material;  medical 
use: 


Clarifications  and 
amendments;  published  4- 
21-03;  comments  due  by 
5-21-03;  published  4-21- 
03  [FR  03-09601) 

SMALL  BUSINESS 

ADMINISTRATION 

Small  business  size  standards: 
Forest  fire  suppression  arxl 
fuels  management 
services;  polished  6-4- 
03;  comments  due  by  12- 
30-99;  published  6-4-03 
[FR  03-14037] 

SOaAL  SECURITY 
ADMINISTRATION 

Social  security  benefits  and 
supptenriental  security 
income: 

Vocational  rehabilitation 
services;  refusal  without 
good  cause;  sanctions 
elimination;  put)llshed  7-7- 
03;  comments  due  by  12- 
30-99;  published  7-7-03 
[FR  03-16858] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 
Pratt  &  Whitney;  published 
6-6-03;  comments  due  by 
12-30-99;  published  6-6- 
03  [FR  03-13782] 

TRANSPORTATION 
DEPARTMENT 

National  Higtiway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection- 
Future  air  bags  designed 
to  create  less  risl<  of 
serious  injuries  for  small 
women  and  young 
children,  etc.; 
requirements  phase-in; 
published  5-5-03; 
comments  due  by  6-19- 
03;  published  5-5-03 
[FR  03-10945] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Financial  Management 
Service: 

Automated  Clearing  House; 
Federal  agency 
participation;  published  6- 
5-03;  comments  due  by 
8-4-03;  published  6-5-03 
[FR  03-13833] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  tax,  etc.: 
Guaranteed  annuity  and 
lead  unitrust  interests; 
definition;  published  7-7- 
03;  comments  due  by  12- 
30-99;  published  7-7-03 
[FR  03-17087] 


Income  taxes: 
Vans  and  light  tnx*s; 
depreciation;  published  7- 
7-03;  comments  due  by 
12-30-99;  published  7-7- 
03  [FR  03-17085] 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

National  dairy  promotion  and 
research  program: 
National  Dairy  Promotion 
,  and  Research  Board; 

membership;  comments 
due  by  7-17-03;  published 
7-3-03  [FR  03-16827] 
Soybean  promotion,  researt:h. 
and  coQsumer  infonnation: 
Small  soytjean  producing 
States  and  regions; 
assessments  reportir>g 
requirements;  comments 
due  by  7-18-03;  published 
6-18-03  [FR  03-15318] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Arizona  and  Nevada; 
comments  due  by  7-18- 
03;  published  5-19-03 
[FR  03-12431] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  p>roducts 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
IJesignations — 
Califomia;  comments  due 
by  7-18-03;  published 
5-19-03  [FR  03-12432] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species- 
Commercial  shartc 
management  measures; 
comments  due  by  7-14- 
03;  published  5-29-03 
[FR  03-13420] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


IV 
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Northeastern  United  States 
fisheries- 
New  England  Fishery 
Management  CourKtl; 
meetings;  comments 
due  by  7-16-03; 
published  5-6-03  [FR 
03-11085] 
COMMERCE  DEPARTMEffr 
National  Oc«anlc  ar>d 
Atmospheric  Administration 
Fishery  conservation  and 
management; 

Pacific  halitHJt;  Washington 
sport  fisheries;  comments 
due  by  7-16-03;  published 
7-1-03  [FR  03-16568] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Purchases  from  required 
source;  competition 
requirements;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-12190] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Control  technology 
determinations;  general 
provisions;  amendments; 
comments  due  by  7-14- 
03;  published  5-15-03  [FR 
03-12180] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
On-board  diagnostic 
regulations;  comments 
due  by  7-17-03;  published 
6-17-03  [FR  03-14569] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
On-board  diagnostic 
regulations;  comments 
due  by  7-17-03;  published 
6-17-03  [FR  03-14570] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana;  convnents  due  by 
7-14-03;  published  ^12-    . 
03  [FR  03-14871] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana;  comments  due  by 
7-14-03;  published  6-12- 
03  [FR  03-14872) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and  ~ 

pollutants: 

Various  States;  comments 
due  by  7-14-03:  put)lished 
6-13-03  [FR  03-15007] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants:   n 

Various  States;  comments 
due  by  7-14-03;  published 
6-13-03  [FR  03-15008] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

7-18-03;  published  6-18- 

03  [FR  03-15251] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

7-18-03;  published  6-18- 

03  [FR  03-15252] 
Pesticides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Humates;  comments  due  by 

7-14-03;  published  6-13- 

03  [FR  03-14881] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
-   Indoxacarb;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-11758] 
Pyriproxyfen;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-12022] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Exclusions;  comments  due 
by  7-17-03;  published 
6-2-03  [FR  03-13568] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Regulatory  burden 
statement;  comments  due 
by  7-15-03;  published  5- 
16-03  [FR  03-12264] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Cable  television  systems — 
Cable  Operations  and 
Licensing  System; 


electixmic  filing  by 
Multichannel  Video 
Programmirig 
Distributors;  comments 
due  by  7-18-03; 
published  5-19-03  [FR 
03-12132) 
Television  stations;  table  of 
assignments: 

Texas;  comments  due  by  7- 
14-03;  published  6-4-03 
[FR  03-14007) 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs  and  tNOlogical 
products: 

Pre-  and  postmartteting 
safety  reporting 
requirements;  comments 
due  by  7-14-03;  published 
3-14-03  [FR  03-05204] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Antidiarrtieal  products 
(OTC);  final  monograph; 
comments  due  by  7-16- 
03;  published  4-17-03  [FR 
034)9380] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Antidiarrheal  products 
(OTC);  final  monograph 
amendment;  comments 
due  by  7-16-03;  published 
4-17-03  [FR  03-09381] 

JUSTICE  DEPARTMENT 

Annuity  brokers  in  connection 
with  stmctured  settlements 
entered  Into  by  United 
States;  minimum 
qualifications;  comments  due 
by  7-14-03;  published  4-15- 
03  [FR  03-09021] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Freedom  of  Infomnation  Act 

and  Privacy  Act; 

implementation: 

Removal  of  rules;  comments 
due  by  7-14-03;  published 
5-13-03  [FR  03-11539] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale;  comments  due 

by  7-18-03;  published  6- 

18-03  [FR  03-15338] 
Airtus;  comments  due  by  7- 

18-03;  published  6-1G-03 

[FR  03-15335] 


Boeing;  comments  due  by 
7-14-03;  published  5-29- 
03  [FR  03-13388) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Bombardier  comments  due 
by  7-14-03;  published  6- 
12-03  [FR  03-14676) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  comments  due 
by  7-18-03;  published  6- 
18-03  [FR  03-15326) 
CFM  International,  S.A.; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 
03-12241] 
Eurocopter  France; 
comments  due  liy  7-15- 
03;  published  5-16-03  [FR 
03-12209) 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
GE  Aircraft  Engines; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 

03-11972] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Kidde  Aerospace;  comments 
due  by  7-14-03;  published 
5-13-03  [FR  03-11874] 

Learjet;  comments  due  by 
7-14-03;  published  5-29- 
03  [FR  03-13386] 

McDonnell  Douglas; 
comments  due  by  7-14- 
03;  published  5-29-03  [FR 
03-13385] 

MD  Helicopters  Inc.; 
comments  due  by  7-18- 
03;  published  5-19-03  [FR 
03-12401] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration  ' 

Airworthiness  directives: 
Rolls-Royfce  pic;  comments 
due  by  7-14-03;  putHished 
5-15-03  [FR  03-11974) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 


Boeing  Model  747SP, 
747-100,  747-200B, 
-200C,  and  -200F 
series  airplanes; 
comments  due  by  7-18- 
03;  published  6-18-03 
[FR  03-15401] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  7-16- 
03;  published  6-16-03 
[FR  03-15140] 
Restricted  areas;  comments 
due  by  7-14-03;  published 
I  5-30-03  [FR  03-13037] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
I  standards: 

Brake  hoses;  comments  due 
by  7-14-03;  published  5- 
15-03  [FR  03-11292] 
Transmission  shift  lever 
sequence,  starter 
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interiodc,  and  transmission 
braldng  effect;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-12051] 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Debt  cancellation  contracts 
and  debt  suspension 
agreements;  national  bank 
standards;  compliance  date 
change;  comments  due  by 
7-14-03;  published  6-13-03 
[FR  03-14972] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 

Communication  services; 
distance  sensitivity; 
comments  due  by  7-15- 
03;  published.  6- 17-03  [FR 
03-15283] 

TREASURY  DEPARTMENT 
Alcohol  and  TotMcco  Tax 
and  Trade  Bureau 

Alcohol;  viticultural  area 

designations: 

San  Bemabe  and  San 
Lucas,  Monterey  County, 
CA;  comments  due  by  7- 
14-03;  published  5-14-03 
[FR  03-11970] 


UST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
put)lk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctk>n 
with  "PLUS"  (PuWc  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  nriay  be  ordered 
in  "slip  law"  (indivklual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Govemment  Printing 
Offrce,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  389/P.L.  106-41 

Automatic  Defibrillation  in 
Adam's  Memory  Act  (July  1 
2003;  117  Stat.  839) 


H.R.  519ff>.L.  10a-«2 

San  Gabriel  River  Watershed 
Study  Act  (July  1,  2003  117 
Stat.  840) 

H.R.  788/P.L.  108-<«3 

Glen  Canyon  Natkmal 
Recreation  Area  Boundary 
Revision  Act  (July  1,  2003- 
117  Stat.  841) 

Last  List  July  2,  2003 


Public  Laws  Electronic 
^totiflcation  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifrcafion  service  of  newly 
enacted  public  laws.  To 
subscribe,,  go  to  fittp:// 
listserv.gsa.gov/archives/ 
puljlaws-l.html 

Note:  This  senm«  is  strictly 
for  E-mail  notifkation  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  sen^k». 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


VI 
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CFRCHECKUST 


Ttiis  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  pnces,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printirig 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whKh  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printir>g 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1  -888-293-6496  (toll  free)  or  202-51 2-1 530. 
Tfie  annual  rate  for  subscription  to  all  revised  paper  vohjmes  is 
$1 195.00  domestk:,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title                                   Stock  NumlMr  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-00001-6) 9.00 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-05O-O00O2-4) 

4  ....:....  (869-050-00003-2) 

5  Pans: 

1-699  (869-05O-00004-1) 

700-1199 (869-050-00005-9) 

1200-End,  6(6 
Reserved) (869-050-00006-7) 

7PartK 

1-26  (869-O5O-00007-5) 

27-52  (869-050-00008-3) 

53-209 (869-050-00009-1) 

210-299 (869-050-00010-5) 

300-399 (869-050-0001 1-3) 

400-699 (869-050-00012-1) 

700-899 (869-05O-O0013-0) 

900-999 (869-050-00014-8) 

1000-1199  (869-050-00015-6) 

1200-1599  (869-050-00016-4) 

1600-1899  (869-050-00017-2) 

1900-1939  (869-050-00018-1) 

1940-1949  (869-050-00019-9) 

1950-1999  (869-O5O-00020-2) 

2000-€nd (869-050-00021-1) 

8  (869-050-00022-9) 58.00 

9  Parts: 

M99  (869-050-O0023-7) 

200-End  (869-050-00024-5) 

10  Parts: 

1-50  (869-050-00025-3) 

51-199 (869-050-00026-1) 

200^99 (869-050-00027-0) 

500-€nd (869-050-00028-8) 

11  (869-050-00029-6) 

12  Parts: 

1-199  (869-050-00030-0) 

200-2)9 .s (869-050-00031-8) 

220-299 (869-050-00032-^) 

300-499 (869-050-00033-4) 

500-599 (869-050-00034-2) 

600-899 (869-O5O-00O35-1) 

900-€nd  (869-05O-00036-9) 

13  (869-050-00037-7) 


9.00 
.     32.00 

'Jan. 
'Jan. 

1,2003 
1,2003 

9.50 

•Jan. 

1,2003 

.     57.00 

Jon. 

1,2003 

.     46.00 

Jon. 

1,2003 

.     58.00 

Jan. 

1,2003 

.     40.00 

Jon. 

1,2003 

.     47.00 

Jon. 

1,2003 

.     36.00 

Jon. 

1,2003 

.     59.00 

Jan. 

1,2003 

.     43.00 

Jan. 

1,2003 

.     39.00 

Jan. 

1,2003 

.     42.00 

Jon. 

1,2003 

.     57.00 

Jon. 

1,2003 

.     23.00 

Jan. 

1,2003 

.     58.00 

Jan. 

1,2003 

.     61.00 

Jan. 

1,2003 

.     29.00 

*Jan. 

1  -Am 

.     47.00 

Jan. 

1,2003 

.     45.00 

Jan. 

1,2003 

.     46.00 

Jan. 

1,2003 

.     58.00 

Jan. 

1,2003 

.     58.00 

Jan. 

1,2003 

.     56.00 

Jan. 

1,2003 

.     58.00 

Jan. 

1,2003 

.     56.00 

Jon. 

1,2003 

.     44.00 

Jan. 

1,2003 

.     58.00 

Jan. 

1,2003 

.     38.00 

Jan. 

i,?na3 

.     30.00 

Jan. 

1,2003 

.     38.00 

Jan. 

1  2na3 

.     58.00 

Jon. 

1,2003 

.     43.00 

Jan. 

1,2003 

.     38.00 

Jan. 

1  ?nai 

.     54.00 

Jan. 

1,2003 

.     47.00 

Jan. 

1,2003 

.     47.00 

Jan. 

1,2003 

TWa  StockNumtMr 

14  Parts: 

1-59  (869-050-00038-5) 

60-139 (869-050-00039-3) 

140-199 (86<K)50-00040-7) 

200-1199 (869-050-00041-5) 

1200-End (869-05C-00042-3) 

15  Parts: 

0-299  (869-O5O-00043-1) 

300-799 (869-050-O0044-O) 

800-€nd  (869-05(W)0045-8) 

16  Parts: 

0-999 (86SKI50-00046-6) 

1000-€nd (869-050-00047-4) 

17  Parte: 

1-199  (869-050-00049-1) 

200-239 (869-048-00049-6) 

240-£nd  (869-050-00051-2) 

18  Parte: 

1-399  (869-050-00052-1) 

40O-£nd  (869-05^00053-9) 

19  Parte: 

1-140  (869-050-00054-7) 

•141-199  (869-O5O-O0055-5) 

200-End  (869-050-00056-3) 

20  Parte: 

•1-399 (869-050-00057-1) 

•400-499  (869-050-00058-0) 

500-End  (869-050-00059-8) 

21  Parte: 

1-99  (869-050-00060-1) 

100-169 (869-050-00061-0) 

170-199 (869-050-00062-8) 

200-299 (869-050-00063-6) 

300-499 (869-050-00064-4) 

500-599 (869-050-00065-2) 

600-799 „ (869-050^)0066-1) 

800-1299 (869-04W)0066-6) 

1300-End (869-05O-Q006ft-7) 

22  Parte: 

1-299  (869K)4W)0068-2) 

•300-End (869-05O-0007O-9) 

23 (869-050^)0071-7) 

24  Parte: 

0-199  (869-050-00072-5) 

200-499 (869-05O-O0073-3) 

500-699 (869-050-00074-1) 

700-1699 (869-050-00075^) 

1700-End (869-050-00076-6) 

25  (869-050-00077-6) 

26  Parte: 

§§1.0-1-1.60  (869-050-00078-4) 

§§1.61-1.169 (869-05O-00079-2) 

§§1.170-1.300 (869-050-00080-6) 

§§1.301-1.400 (869-048-0008O-1) 

§§1.401-1.440 (869-050-00082-2) 

§§1.441-1.500  (869-050-00083-1) 

§§1.501-1.640 (869-O5O-00084-9) 

§§1.641-1.850 (869-048-00084-4) 

§§1.851-1.907 (869-050-00086-5) 

§§1.90a-1.1000  (869-050-00087-3) 

§§1.1001-1.1400  (869-050-00088-1) 

§§1. 1401-1. 1503-2A (869-05O-00089-0) 

§§1.1551-End  (869-050-00090-3) 

2-29 (869O50-00091-1) 

30-39  (869-048-00090-9) 

40-49  (869-050-00093-8) 

50-299 (869-050-00094-6) 

300-499 (869-050-00095-4) 

500-599 (869-05(HX)096-2) 

60(Hnd  (869-050-00097-1) 


Price 

Revision  Dsto 

60.00 

Jan.  1 

,2003 

58.00 

Jan.  I 

,2003 

28.00 

Jan.  1 

,2003 

47.00 

Jan.  1 

,2003 

43.00 

Jan.  1 

,2003 

37.00 

Jan.  1 

,2003 

57.00 

Jan.  1 

,2003 

40.00 

Jon.  1 

/Am 

47.00 

Jon.  1 

,2003 

57.00 

Jon.  1 

,2003 

50.00 

Apr.  1 

,2003 

55.00 

Apr.  1 

■AW 

62.00 

Apr.  1 

,2003 

62.00 

Apr.  1 

.2003 

25.00 

Apr.  1 

,2003 

60.00 

Apr.  1 

.2003 

58.00 

Apr.  1 

■Am 

30.00 

Apr.  I 

.2003 

50.00 

Apr.  1 

,2003 

63.00 

Apr.  1 

,2003 

63.00 

Apr.  1 

,2003 

40.00 

Apr.  1 

?(m 

47.00 

Apr.  1 

,2003 

50.00 

Apr.  1 

,2003 

17.00 

Apr.  1 

,2003 

29.M 

Apr.  1 

,2003 

47.00 

Apr.  1 

,2003 

15.00 

Apr.  1 

,2003 

56.00 

Apr.  1 

,2002 

22.00 

Apr.  I 

,2003 

59.00 

Apr.  1 

,2002 

44.00 

Apr.  1, 

,2003 

44.00 

Apr.  1, 

,2003 

58.00 

Apr.  1, 

,2003 

50.00 

Apr.  1, 

,2003 

30.00 

Apr.  1, 

,2003 

61.00 

Apr.  I, 

■A%\^ 

30.00 

Apr.  1, 

,2003 

63.00 

Apr.  1, 

,2003 

49.00 

Apr.  1, 

,2003 

63.00 

Apr.  1, 

,2003 

57.00 

Apr.  1, 

,2003 

44.00 

Apr.  1, 

,2002 

61.00 

Apr.  1, 

,2003 

50.00 

Apr.  1, 

■Am 

49.00 

Apr.  1, 

,2003 

57.00 

Apr.  1, 

■AiY? 

60.00 

Apr.  1, 

,2003 

60.00 

Apr.  1, 

'Am 

61.00 

Apr.  1, 

■Am 

50.00 

Apr.  1, 

■Am 

50.00 

Apr.  1, 

2003 

60.00 

Apr.  1, 

2003 

39.00 

Apr.  1, 

2002 

26.00 

Apr.  1, 

2UU3 

41.00 

Apr.  1, 

?na^ 

61.00 

Apr.  1, 

2003 

12.00 

*Apr.  1, 

2003 

17.00 

Apr.  1, 

2003 

r 
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Vll 


Slock  Number 


PrtM       RavMonlMa 


27  Parts: 

"1:199 (869-050-00098-9) 63.00 

•?00-End  (869^)50-00099-7) 25.00 

2B  Parts: 

0'<2  (869-048-00098-4) 58.00 

^•«nd .; (869-048-00099-2)  ......  iSJOO 

29  Parts: 

0-99    > (869-048-00100-0) 45.00 

100-499 (869^)48-00101-8) 21.00 

500-899 (869K)48-OOI02-6) 58  00 

900-1899 (869-048-00103-4) 35.00 

1900-1910  (§§1900  to 

1 1910.999)  (869-048-00104-2)  ... 

1^10  (§§  1910.1000  to 

I«"C0  (869-04ft-00105-l) 42.00 

191 1-1925  (869-048-00106-9) 29  00 

'926 (869-048-00107-7) 47.0a 

'927-€nd (869-048-00108-5)  ......  59.00 

30  Parts: 

'-'99 (869-048-00109-3) 56.00 

200-699 (869-048-001 10-7) 47.00 

700-End  (869-048-001 1 1-5) 56.00 

31  Parts: 

*-'99  (869-048-00112-3) 35.00 

200-End  (869-046-001 13-1) 60.00 

32  Parts: 

1-39,  Vol.  I ,5  00 

1-39,  Vol.  II i9o5 

39,  Vol.  Ill zz:::::::::::::::::::.  i8:oo 


TMe 


Stock  Number 


'-'90  (869-048-001 14-0) 

'91-399 (869-048-001 15-8) 

400-629 (869-048-001 16-6) 

630-699 (869^)48-00117-4) 

700-799 (869-048-00118-2) 

800-End  (869-048-00119-1) 

33  Parts: 

'-'24  (869-048-00120^) 

'25-199 (869-048-00121-2) 

200-£nd  (869-048-00122-1) 

34  Parts: 

1-299  (869-048-00123-9) 

3«M99 (869-048-00124-7) 

400-End  (869-048-00125-5) 

35  (869-048-00126-3) 

36  Parts 

'-'99  (869-048-00127-1) 

200-299 (869-048-00128-0) 

300-£nd  (869-048-00129-8) 

37  [i (869-048-00130-1) 

38  Parts: 

0-17  (869-048-00131-0)  . 

'8-£nd  (869-048-00132-8)  . 

39  j (869-048-00 133-«)  . 

40  Parts: 

'-49 (869-048-00134-4)  . 

50-51  (869-048-00135-2)  . 

52  (62.01-52.1018) (869-048-00136-1)  ...  5500 

52  (52.1019-End)  (869-048-00137-9) 5800 

53-59  (869-048-00138-7) 2900 

60  (60.1-€nd)  „ (869-048-00 139-5) 5600 

60  (Apps)  (869-048-00140-9) 51  00 

6'-62  (869-048-00141-7) 3800 

63(63.1-63.599)  (869-048-00142-5)  5600 

63  (63.600-63.1199)  (869-048-00143-3)  4600 

63  (63.1 200-End)  (869-048-00144-1).  6100 

64-71 (869-048-00145-0)...  2900 

72-80  (869-048-00 146-8) 59  00 

8'-85  (869-048-00147-6) 47  00 

86(86.1-86.599-99)  ..„..  (869-048-00148-4)  5200 


Apr.  1,2003 
Apr.  1,2003 

July  1,2002 
July  1,2002 

•July  1,2002 
Juty  1,2002 
July  1,2002 
July  1,2002 


58.00        July  1,  2002 


'July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,2002 

July  1,2002 
July  1,  2002 
July  1,  2002 

July  1,  2002 
July  1,  2002 

2  July  1,  1984 
2  July  1,  1984 
2  July  1,  1984 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,  2002 

July  1,  2002 
July  1,  2002 
July  I,  2002 

July  1,2002 
July  1,2002 
July  1,2002 

'July  1,2002 

July  1,2002 
July  1.  2002 
July  1,  2002 

July  1,  2002 


56.00 
60.00 
47.00 
37.00 
44.00 
46.00 

47.00 
60.00 
47.00 

45.00 
43.00 
59.00 

10.00 

36.00 
35.00 
58.00 

47.00 

57.00 
58.00 

40.00 

57.00 
40.00 


July  1 
July  1 

July  1,  2002 


2002 
2002 


July  1,  2002 
July  1,  2002 
July  1.2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
'July  1,  2002 
July  1,2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
'July  1,2002 


86  (86.600-1-End)  (869-048^)0149-2)  47  00 

87-99  (869-048-00150-6)  .. 

100-135 (869-048-0015M) .. 

'3^'49 (869-048-00152-2) 

'50-189 (869-048-00153-1)  . 

190-259  ...^ -....(869-048-00154-9)  . 

260-265 (869-048-00155-7) 

266-299 (869-048-00156-5)  . 

300-399 (869-048-00157-3)  .. 

400-424 (869-O48-00158-1) 

425-699 (869-048-00159-0)  . 

700-789 (86W)4W)0160-3)  ... 

790-End  (869^)48-00161-1)  ... 

41  Chapters: 

1, 1-1  to  1-10 :. ,300 

1,1-11  to  Appendix,  2  (2  Reserveii "ZZ.    13^00 

3^ 

7  

8 

9 " 

10-17  ■"       "■■■ 

18,  Vol.  I,  Ports  1-5  13  m 

18,  Vol.  II,  Ports  6-19 13  m 

18,  Vol.  Ill,  Ports  20-52 1300 

I'-'oo ::::::::  13:00 


57.00 

42O0 
58.00 
47.00 
37.00 
47.00 
47.00 
43.x 
54O0 
59.00 
58.00 
45.00 


14.00 
6.00 
4.50 

13.00 
9.50 


'-'00  (869-048^)0162-0) 

'01  (869-048-00163-8) 

102-200 (8694)48-00164-6) 

20HEnd  (869-048-00165-4) 

42  Parts: 

1-399  (869-048-00166-2) 

400-429 (869-048-00167-1) 

430-End  (869-048-00168-9) 

43  Parts: 

1-999 (869-048-00169-7) 

100O-ef)d  (869-048-00170-1) 

4* (869-048-00171^) 

45  Parts: 

1-199  (869<>48-00172-7) 

200-499 (869-048-00173-5) 

500-1199 (869-048-00174-3) 

1200^nd (869-048-00175-1) 

46  Parts: 

'"40  (869-04W)0 176-0)  , 

41-«9  i (869-048-00177-8)  . 

70-89  (869-048-00178-6)  . 

90-139 (869-048-00179-4)  . 

140-155 (869-048-00 180-8) 

156-165 (869-048-00181-6)  . 

166-199 (869-048-00182-4)  . 

200-499 (869-048-00183-2)  . 

500-End (869-048-00184-1)  . 

47  Parts: 

0-19 (869-048-00185-9)  .. 

20-39  (869-048-00186-7)  . 

40-69  (869-048-00187-5)  .. 

70-79  (869-048-00188-3) 

80-£nd  (869-048-00189-1)  .. 


23.00 
43.00 
41.00 
24.00 

56.00 
59.00 
61.00 

47.00 
59.00 

47.00 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.x 
58.x 
57.x 


48  Chapters: 

1  (Ports  1-51)  (869-048-X 190-5): 59X 

1  (Ports  52-99)  (869-O48-00191-3)  ....       47  X 

2  (Ports  201-299) (869-048-00192-1) 53.X 

3-6 (869-04S-00 193-0) 30X 

7-14  (869-048-00194-8) 47.X 

15-28  : (869-048-00195-6) 55.X 

29-End (869-048-M 196-4) 38.X 

49  Parts: 

1-99  (869-048-00197-2)  . 

100-185 (869-048-00198-1)  . 

186-199 (869-048-X 199-9) 

200-399 (869-048-00200-6)  .. 


56.x 
60.x 
18.x 
61.x 


July  1,2002 
July  1,2002 
July  1.2002 
July  1.2002 
July  1,2002 
July  1,2002 
JiJy  1,2002 
July  1,2002 
July  1.2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 

sjuly  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

3July  1,  1964 

3July  1,  1984 

iJJy  1,  1984 

JJuly  1,  1984 

JJuly  1,  1984 

3July  1.  1984 

iJuly  1,  1984 

iJuty  1,  1984 

July  1,2002 

July  1,  2002 

July  1,2002 

July  1,2002 

Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,2002 

Oct.  1,2002 
Oct.  1,  2002 

Oct.  1,2002 

Oct.  1,  2002 

'Oct.  1,2002 

Oct.  1,  2002 

Oct.  1.  2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 
»Oct.  1,2002 
»Oct.  1.2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1.2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1.  2002 
Oct.  1,  2X2 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2002 
'Oct.  1.2002 

Oct.  1,2002 
Oct.  I,  2002 
Oct.  1,  2002 
Oct.  1,  2002 


VUl 


Federal  Register /Vol.  68,  No.  129 /Monday,  July  7,  2003 /Reader  Aids 


Title 


Stock  Numtor 


Price       Revision  Date 


400-999 (869-048-00201-4) 

1000-1199  (869-048-00202-2) 

1200-End :....  (869-048-0020>l) 

50  Parts: 

1-17  :,.  (869-048-00204-9) 

18-199 (869-048-00205-7) 

200-599  .: (869-048-00206-5) 

600-£nd  (869-048-00207-3) 

CFR  Index  and  Findings 
Aids (869-050-00048-2)  . 


61.00 
25.00 
30.00 

60.00 
40.00 
38.00 
58.W 


Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2002 


59.00       Jan.  1,  2003 


Complete  2003  CFR  set .1,195.00 

Microfiche  CFR  Edition: 

Subscription  (mailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  ,...  298.00 

Complete  set  (one-time  mailing) 290.00 


2003 

2003 
2003 
2002 
2001 


'  Because  Title  3  Is  an  annual  compilation,  mis  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

'The  July  1,  1985  edition  ol  32  CFR  Parts  1-189  contains  a  note  only  lot 
Parts  1-39  inclusive.  For  the  Ml  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  ports. 

'The  July  I,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2002,  through  January  1,  2003.  The  CFR  volume  issued  as  of  January  I, 
2002  should  be  retair>ed. 

*No  amendments  to  this  volume  were  promulgated  during' the  period  April 
1.  2000,  through  April  1,  2001.  The  CFR  volume  Issued  as  of  AprH  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  duing  the  period  July 
1,  2001,  through  July  1.  2002.  The  CFR  volume  Issued  as  of  July  1,  2001  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  dwing  the  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1, 
2001  should  be  retained. 


■il. 


Public  Papers 
of  the 

Presidents 
oftlie 

United  States 

muiam  J.  Clinton 

lfM» 

CBookl) 161.00 

1993 

(Bookn) ....J61.00 

1994 

(»«<»k  I) .$66.00 

1994 

(Bookn) $62.00 

1995 

(Book  I) $60.00 

1995 

(BookH) 466.00 

1996 

(Book  I) $66.00 

1996 

(BookH) ..$72.00 

1997 

(Book  I) 469.00 

1997 

(Book  n) J78.00 

1998 

(Book  I) $74.00 

1998 

(Bookn) $76.00 

1999 

(Book  I) $71.00 

1999 

(BookU) $76.00 

2000-2001 

(Book  I) 468^ 

2000-2001 

(BookO) $63.00 

2000-2001 

(Bookm)  $76.00 

Published  by  the  OflBoe  of  tf*  Federal  Register, 
National  Archive*  and  Recofds  Administratioii 

Mail  Older  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsbuigh,  PA  o^mq 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 

Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http7/www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1 262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


OtdarNowl 
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The  United  States  Government  Manual 
2002/2003 

As  the  official  handbook  of  the  Federal  Govenunent,  the 
Mfinual  is  the  best  source  of  information  on  the  activities, 
fimctions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  int«- 
national  organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Infonnation"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  otijer  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B.  which  lists 
the  agencies  and  fimctions  of  the  Federal  Government  aboUsh- 
ed,  transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  tiie  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  PubUcations  Order  Form 


»«UCAT»e  •  PB»(»e»tS  •  ELKTROMC  PTOXJCIS 


Ordar  ProcMMne  Codi: 

♦7917 


Chtuy^yowofOtr. 

ItB  Eaayl 

To  taa,  your  orders  (202)  512-2250 
Pbone  your  orders  (202)  512-1800 


U  YES,  please  send  me copies  of  ITie  United  States  Govenunent  Muioal  2002/2003 

S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is$___.  Price  Includes  regular  domestic  postage  ^^ 

Please  Choose  Method  of  Payment: 

U  Check  Payable  to  the  Superintendent  of  Documents 
I — I  GPO  Deposit  Account        |    [ 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


'Street  address 


City,  State.  ZIP  code 


P,         -^      -      ]-D 

LJ  VISA      LJ  MasterCard  Account 

N  1 1 1 1 1 1 1  III  1 1 1  M  I  rn 


Daytime  phone  including  area  code 
purchase  order  number  (optional)" 


,^_^ ,  Thank  you  for 

(Credit  card  expuation  dale)  .     . 

your  order! 


AudioriziQg  signature 


9/02 


YES    NO 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  anrrauncements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Docum^its 


Monday,  laniuiy  13. 1997 
Vblum)  33 — Number  2 
[■■(•7-4a 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  JHouse 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ordar  Procaning  Code: 

*  5420 


Charge  your  order, 
tts  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

LJ  YES,  please  enter one  year  subscriptions  for  the  WeeUy  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  up  to  date  on  Presidential  activities. 

[U  $151.00  First  Class  Mail         CH  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

D  GPO  Deposit  Account        1    |     |    |     |     |     [    l-H 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


LJ  VISA       LJ  MasterCard  Account 


Street  address 


i  I  I 


City,  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Mqr  we  nake  yiHir  name^addRSB  avabUe  Id  otho- maiers' 


YES    NO 


Authorizing  signature  4/00 

Mail  To:  Superintendent  of  Documents  , 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Irntex,  or  both. 


LSA  •  Ust  of  CFR  Sections  Affected 

The  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Fedefal  Regulations  to  amendatory 
actions  putilished  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
swSi  as  revised,  removed,  or  conected. 
$35  per  year. 

Federal  Register  Index 

Ttie  index,  covering  the  contents  of  the 
daily  Fedaral  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  canied 
as  cross-references. 
$30  per  year. 


i.^2^J^  "  »>cA«*«  in  eech  publication  which  lists 
Fed8ra/«e0sr8f  pag»  numt>ers  with  the  da»  of  publication 
In  the  Federal  Register.  ^^ 


Order  Processing  Co<l«: 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


LI   IEjS,  enter  the  foUowing  indicated  subscriptions  for  one  year 


-  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 

-  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

ITS  Easy!  ^ 
To  Eu  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 


.  tZI^oZ'lZl^p^l-;^^^^-  ^  """"•"  "^  '^"^^  ^"^  "^  »«--«-i  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address'attention  line 


'  Street  address 


City,  Suie,  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional)  '  " ~ 

YES     NO 
MaywenMkeyournameWdressavsaabletooaiermaaen?     fl  Fl 


Please  Choose  Method  of  Payment: 

U  Check  Payable  to  the  Superintendent  of  Documents 
D  GPO  Deposit  Account        |    |    |    |    |    |~~|~~[-[— | 
LI  VISA       LJ  MasterCard  Account 

I  J  I  I  I  M  I  I 


/<-_•.    _.  Thank  you  for 

(Credit  card  expuauon  dale)  ,     . 

your  order! 


Authorizing  Signature 


IIVDI 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFOmiATION  ABOUT  THE  SUPERINTEIIOENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoar  raiewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscribo-  only  one  renewal  notice.  You  can 
learn  when  you  Will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on ' 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcCwc  Ike  diowB  date. 


:  iZB   SMITH212J 

I  JOHN   SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


DEC97  R  1 


A  renewal  notice  win  be 
sent  ^tproximately  90  days 
before  tiw  shown  dale. 


:  AFRDO  SMITH212J 

•  JOHN  SMITH 

:  212   MAIN   STREET 

:  FORESTVILLE   MD    20704 


/• 

DBC97! 


To  be  sure  that  your  serviced  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  ^f^hington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  cliange  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  itaqoire  about  your  subscriptioa  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  E)ocuments,  Atto:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Wadungton,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  telow. 


Superintendent  of  EKxnunents  Subscription  Order  Form 
«.,P««*,codr  Chfgtyouronhr. 

*  546»  If.,  Eatyl 

D  YES,ertermysub«:riptiofi(s)asfoUows:  To  ta  your  orders  (2«2)  513-2250 

Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LS A),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  ^ify  on/y  (FRDO),  at  $699  each  per  year. 


TTie  total  cost  of  my  order  is  $ 

InteniatioDal  customers  please  add  25%. 


.  Price  indndcs  regidar  domestic  postage  and  handHiig.  and  is  subject  to  chimge. 


Campany  or  penooal  name 


(Please  type  or  ptiat) 


Addibooal  addicss/atlentioo  line 


Street  address 


Please  Choose  Metliod  or  Paymnit: 

I I  Check  PayaUe  to  the  SupoiiKendent  of  Documents 

[H  GPO  Deposit  Account        |    |    | 
C  VISA      CH  MasteiCard  Account 

I  I  I  I  I  I  I  I  ini 


D-D 


n 


ET 


City.  Stale.  ZIP  code 


(Credit  card  opiialioii  date) 


Thamkyoufifr 
your  order! 


Daytime  phone  inchididg  area  code 


Pmchasc  aider  number  (opcional) 
May  we  Hie 


YES    NO 


Authorizing  sigaature  l< 

Mail  To:  Supeiintendent  of  Documents 

PO.  Box  371954.  Pittsburch.  PA  15?5ft-7Q54 
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The  FEDERAL  REGISTER  (ISSN  0097-6326)  is  published  daily. 
Menday  through  Friday,  except  official  holidays,  by  the  Office 
of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408,  under  the  Federal  Register 
Act  (44  U.S.C.  Ch.  15)  and  the  regulations  of  the  Administrative 
Committee  of  the  Federal  Register  (1  CFR  Ch.  I).  The 
Superintendent  of  Documents.  U.S.  Government  Printing  Office, 
Washington,  DC  20402  is  the  exclusive  distributor  of  the  official 
"edition.  Periodicals  postage  is  paid  at  Washington,  DC. 

The  FEDERAL  REGISTER  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 
The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 
The  online  edition  of  the  Federal  Register  www.access.gpo.gov/ 
nam.  available  through  GPO  Access,  is  issued  under  the  authority 
of  the  Administrative  Committee  of  the  Federal  Register  as  the 
official  legal  equivalent  of  the  paper  and  microfiche  editions  (44 
U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each  day 
the  Federal  Register  is  published  and  includes  both  text  and 
graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 
For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team,  call  toll  free  1-888-293-6498;  DC  area  202- 
512-1530:  fax  at  202-512-1262:  or  via  email  at  gpoaccess@gpo.gov. 
The  Support  Team  is  available  between  7:00  a.m.  and  5:30  p.m. 
Eastern  Time.  Monday-Friday,  except  official  holidays. 
The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  oipages  as  actually  bound:  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices' include  regular  domestic 
postage  and  handling.  International  customers  please  add  40%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard.  American  Express,  or  Discover.  Mail 
to:  New  Orders,  Superintendent  of  Documents,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954;  or  call  toll  free  1-866-512-1800.  DC 
area  202-512-1800;  or  go  to  the  U.S.  Government  Online  Bookstore 
site,  bookstore@gpo.gov. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  68  FR  12345. 

Postmasten  Send  address  changes  to  the  Superintendent  of 
Documents.  Federal  Register,  U.S.  Government  Printing  Office, 
Washin^on  DC  20402,  along  with  the  entire  mailing  label  from 
the  last  issue  received. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies^ack  copies: 
Paper  or  fiche 
Assistemce  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(Toll-Frfee) 


202-741-6005 
202-741-6005 


What's  NEW! 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://Iistserv.access.gpo.gov  and  select: 

Online  mailing  list  archives 

FEDREGTOC-L 

Join  or  leatv  the  list 
Then  follow  the  instructions. 


® 


Printed  on  recycled  paper. 


Contents 


m 


Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40664-40665 
Grant  and  cooperative  agreement  awards: 

Oklahoma  Health  Department,  40665 
Meetings:  ' . 

Hanford  Health  Projects  hiter-tribal  Council,  40665- 

40666 
Public  Health  Service  Activities  and  Research  at  DOE 
I       Sites  Citizens  Advisory  Committee,  40666-40667 

Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Food  and  Nutrition  Service 

See  Forest  Service 

See  Rural  Business-Cooperative  Service 

Aicoiioi,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Agency  information 'collection  activities;  proposals, 
submissions,  and  approvals,  40685 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Animal  and  plant  health  emergency  programs;  cost-sharing. 
40541-40553  ^ 

Plant-related  quarantine,  domestic:  * 

Kamal  bunt,  40534-40541 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40664^0665 
Grant  and  cooperative  agreement  aw^ards: 
Uganda  AIDS  Support  Organization,  40667 
World  Health  Organization,  African  Regional  Office, 
Communicable  Disease  Surveillance  and  Response 
40667-40668 
Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immunodeficiency  virus  (HIV) — 
Malaviri;  voluntary  counseling  and  testing,  clinical  and 

home-based  care,  40673-40676 
Tanzania;  HIV,  syphilis,  and  malaria  prevention; 

antenatal  care  services  and  blood  safety,  40676 
Zambia;  HIV/AIDS/STD/TB  control  activities,  40668- 
40673 
Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
Special  Emphasis  Panels,  40676 


Coast  Guard 

PROPOSED  RULES 

Regattas  and  marine  parades: 
Isle  of  Wight  Bay,  Ocean  City,  MD;  marine  events, 
40615-40617 

Commerce  Department 

See  Industry  and  Security  Bureau 


Federal  Register 

Vol.  68,  No.  130 
Tuesday,  July  8,  2003 


See  International  Trade  Administration 
Commodity  Credit  Corporation 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
New  Mexico  Tebuthiuron  Program,  40619-40620 

Commodity  Futures  Trading  Commission 

RULES 

Foreign  futures  and  options  transactions: 
Electronic  submission  of  exemption  petitions.  40498- 
40500  .  . 

Defense  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40642-40644 
Arms  sales  notification;  transmittal  letter,  etc.,  40644-40648 
Meetings: 

Technology  and  Privacy  Advisory  Committee,  40648 
Drug  Enforcement  Administration 

PROPOSED  RULES 

Controlled  substances;  manufacturers,  distributors,  and 
dispensers;  registration: 
Theft  or  significant  loss;  reports  by  registrants.  40576- 
40579 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
'  AppUed  Science  Labs  ,40685-40686 
Cody  Laboratories,  Inc.,  40686 
Lilly  Del  Caribe,  Inc.,  40686 
Noramco,  Inc.,  40686 
Pressure  Chemical  Co.,  40686 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40648-40650 

Employee  Benefits  Security  Administration 

NOTICES 

Employee  benefit  plans;  individual  exemptions: 
Deutsche  Bank  Securities,  Inc.,  et  al.,  40689-40701 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  Western  Area  Power  Administration 
PROPOSED  RULES 

Semi-annual  agenda  ' 
Clarification,  40553 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
University  Partnership  Program;  Nuclear  Energy  Plant 
Optimization  Program  for  Minority  Institutions. 
40650 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facihties  and  pollutants: 
Iowa,  40531-40533 


IV 


Federal  Register / Vol.  68,  No.  130 /Tuesday,  July  8,  2003 / Contents 


Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Nebraska,  40528-40531 
Virginia,  40520-40528 
PROPOSED  RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Iowa,  40618 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Nebraska,  40617-^0618 
NOTICES 
Agency  infonnation  collection  activities;  proposals, 

submissions,  and  approvals,  40654-40655 
Meetings: 

Environmental  Financial  Advisory  Board,  40655 
Reports  and  guidance  documents;  availability,  etc.': 
Applicability  Determination  Index  database  system, 
40655^0662 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Riley  Lane  Residence  Site,  UT,  40662-40663 

Farm  Credit  Administration 

NOTICES 

Meetings;  Sunshine  Act,  40663 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bell,  40481-40484 

Hartzell  Propeller  Inc.;  correction,  40487 

Raytheon,  40484-40487 

Schweizer  Aircraft  Corp.,  40478-40481  ■ 
Airworthiness  standards: 

Special  conditions — 
Embraer  Model  170-100  and  170-200  airplanes,  40478 
PROPOSED  RULES 
Airworthiness  directives:  ' 

General  Electric  Co.,  40573-40576 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Normal  and  transport  category  rotocraft  certification, 
40729-40730 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40730-40731 
Aviation  insurance: 

Premium  war  risk  insurance,  40731 
Passenger  facility  charges;  applications,  etc.: 

McGhee-Tyson  Airport,  TN,  40731 
Reports  and  guidance  documents;  availability,  etc.: 

Airports;  airfield  pavement  protection;  weight-based 
restrictions;  correction,  40750 

Seatbacks  and  seatback  mounted  accessories  compliance 
evaluation;  use  of  surrogate  parts,  40732 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  40663 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  40663 


Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure: 

Cash  management  programs;  documentation 
requirements,  40500-40510 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

North  Jersey  Energy  Associates  et  al..  40652-40653 
Applications,  hearings,  determinations,  etc.: 

Kem  River  Gas  Transmission  Co.,  40650 

Maritimes  &  Northeast  Pipeline,  L.L.C.,  40650-40651 

New  York  Independent  System  Operator,  Inc.,  40651 

Overthrust  Pipeline  Co.,  40651 

Snoqualmie  River  Hydro,  40652 

Wyoming  Interstate  Co.,  Ltd.,  40652 

Federal  Reserve  System  \ 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  40663-40664 
Formations,  acquisitions,  and  mergers,  40664 

Fish  and  Wildlife  Service 

NOTICES 

Comprehensive  conservation  plans;  availability,  etc.: 
Eastern  Massachusetts  National  Wildlife  Refuge  Complex, 
MA,  40681-40682 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40676—40678 
Reports  and  guidance  docimaients;  availability,  etc.: 
Human  drugs — 
Pediatric  studies;  medical  and  clinical  pharmacology 
reviews;  summaries,  40678 
Medical  Device  User  Fee  and  Modernization  Act  of 
2002— 
Reprocessed  single-use  medical  devices;  validation  data 
in  premarket  notification  submissions,  40679- 
40680 

Food  and  Nutrition  Service 

NOTICES 

Child  nutrition  programs: 
Child  and  Adult  Care  Food  Program — 
National  average  pajmient  rates,  day  care  home  food 
service  payment  rates,  etc.,  40621-40622 
National  School  Lunch,  Special  Milk,  and  School 
Breakfast  Programs — 
National  average  payments/maximiun  reimbursement 
rates,  40623-40626 

Forest  Service 

NOTICES 

Meetings: 
Southwest  Oregon  Province  Advisory  Committee,  40626 

General  Services  Administration 

PROPOSED  RULES 
Federal  travel: 
eTravel  Services  j 

Correction,  40618 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 


Federal  Refflster/Vol.  68,  No.  130 /Tuesday.  July  8.  2003 /Contents 


See  Health  Resources  and  Services  Administration 
Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40680-40681 

Homeiand  Security  Department 

See  Coast  Guard 
NOTICES 
Meetings: 
National  Infrastructiu-e  Advisory  Coimcil,  40681 

Industry  and  Security  Bureau 

NOTICES 

Meetings: 

Information  Systems  Technical  Advisory  Committee, 
40626-40627 


Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau  , 

See  Minerals  Management  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Catch-up  contributions  for  individuals  age  50  or  older 
40510-40520 
PROPOSED  RULES 
Income  taxes: 
At-risk  limitations;  interest  other  than  that  of  creditor 

40583-40585 
Defined  contribution  plans;  distribution  forms 
elimination,  40581-40583- 

Stock  basis  after  group  structiu-e  change,  40579-40581 
NOTICES 

Meetings: 
Taxpayer  Advocacy  Panels,  40746-40747 

intamitfonal  Trade  AdRiinistoBtlon 

NOTICES 

Antidimiping: 
Large  diameter  carbon  and  alloy  seamless  standard,  line, 
and  pressure  pipe  from — 

Mexico,  40627-40629 
Prestressed  concrete  steel  wire  strand  from — 

India,  40629-40637 
Silicon  metal  from — 

Brazil,  40637  .    .  J 

Stainless  steel  butt-weld  pipe  fittings  from— 

Taiwan,  40637-40642 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Agricultural  tractors,  lawn  tractors,  riding  lawnmowers, 

and  components,  40684 
Ironing  tables  and  parts  fitjm — 
China,  40683-40684 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 
See  Drug  Enforcement  Administration 
See  Justice  Programs  Office 


Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40687 

Labor  Department 

See  Employee  Benefits  Seciuity  Administration 
See  Mine  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40687-40688 
Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects  limited 
EngUsh  proficiency  persons;  prohibitions;  policy 
guidance  to  Federal  financial  assistance  recipients 
40689 

Land  Management  Bureau 

NOTICES 
Meetings:- 
Resource  Advisory  Councils — 
Northeastern  Great  Basin,  40682-40683 

Minerals  Management  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas.  and  sulfur  operations: 
Incident  reporting  requirements,  40585-40615 

Mine  Safety  and  Health  Administration 

NOTICES 

Safety  standard  petitions: 
San  Juan  Coal  Co.  et  al.,  40701 . 

National  Aeronautics  and  Space  Administration 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Bigelow  Development  Aerospace  Division,  LLC,  40701 
Brandywdne  Optics,  Inc.,  40701 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40702 
Meetings: 
Humanities  National  Coimcil,  40703 

NaOonal  Highway  Traffic  Safety  Adminfstratkm 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
African  American  safety  belt  use;  metropolitan/m-ban 

support  projects,  40732-40737 
Safety  belts  use  increase  in  rural  areas;  demonstration 
program,  40737-40743 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Sackey,  Larry  A.;  petition  denied,  40743-40744 
Motor  vehicle  safety  standards;  exemption  petitions,  etc.: 
Aprilia,  U.S.A.,  Inc.,  et  al.,  40744-40745 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  40703 

Nuclear  Regulatory  Commission 

RULES 

Production  and  utilization  facilities;  domestic  licensing: 
ASME  BPV  and  OM  Code  cases;  Incorporation  by 
reference,  40469-40478 


VI 


Federal  Register /Vol.  68,  No.  130 /Tuesday,  July  8,  ZOQa^Contents 


NOTICES 
Meetings: 

Reactor  Safeguards  Advisory  Committee,  40703-40704 
Nuclear  waste  and  spent  fuel  shipments: 
Governors'  designees  receiving  advanced  notification; 
list;  update.  40704-40707 
Operating  licenses,  amendments;  no  significant  hazards 
considerations;  biweekly  notices,  40707-40725 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  40725 

Postal  Service 

NOTICES 

Meetings;  Sunshine  Act,  40725-40726 

Public  Debt  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40747-40749 

Rural  Business-Cooperative  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40626 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  40726-40727 
National  Association  of  Seciuities  Dealers,  Inc.,  40727- 
40729 

Applications,  hearings,  determinations,  etc.: 
Etz  Lavud  Ltd.,  40726 

Small  Business  Administration  ^ 

PROPOSED  RULES 

Business  loans: 
Certified  Development  Company  Loan  Program  changes, 
40553-40573 


State  Department 

NOTICES 

Nonproliferation  measures  imposition: 
North  China  Industries  Corp.,  40729 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

RULES 

Air  travel;  nondiscrimination  on  basis  of  disability: 
Disability  related  complaints;  reporting  requirements, 
40488-40498 

Treasury  Department 

See  Internal  Revenue  Service 
See  Public  Debt  Bureau 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40745-40746 

Western  Area  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Audubon  County,  lA;  Exira  Station  Project,  40653-40654 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


Federal  Register /Vol.  68,  No.  130 /Tuesday,  July  8,  2003  /  Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

7  CFR 
Proposed  Rules: 

301 40534 

373 „ 40541 

9  CFR 
Proposed  Rules: 

60 40541 

10  CFR 

50 40469 

Proposed  Rules: 

Ch.  II 40553 

Ch.  Ill 40553 

Ch.  X .....40553 

13  CFR 
Proposed  Rules: 

120 40553 

14  CFR 

25 40478 

39  (5  documents) 40478, 

40481,  40483,  40484,  40487 
382 40488 

Proposed  Rules: 

39 40573 

17CFR 

30 40498 

18  CFR 

101 40500 

141 40500 

201 40500 

260 40500 

352 40500 

357 ,. 40500 

21  CFR 

Proposed  Rules: 

1301 40576 

26  CFR 

1 40510 

Proposed  Rutes:  .      ^  . 

1  (3  documents) 40579, 

40581,40583 
30  CFR 
Proposed  Rules: 

250. 40585 

254 40585 

33  CFR 
Proposed  Rules: 

100 40615 

40  CFR 

52  (2  documents) 40520, 

40528 

62 40531 

70 40528 

Proposed  Rules: 

52 40617 

62 40618 

70 40617 

41  CFR 
Proposed  Rules: 

301-50 40618 


Rules  and  Regulations 


40469 


Federal  Register 

Vol.  68,  No.  130 
Tuesday,  July  8,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Fec!eral  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartSO 

RIN  3150-AG86 

Incorporation  by  Reference  of  ASME 
BPV  and  OM  Code  Cases 

AGENCY:  Nuclear  Regulatory 
jCommission. 
ACTION:  Final  rule. 


SIWMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  incorporate  by  reference 
NRC  Regulatory  Guides  listing  Code 
cases  published  by  the  American 
Society  of  Mechanical  Engineers 
(ASME)  which  the  NRC  has  reviewed 
and  found  to  be  acceptable  for  use. 
These  Code  cases  provide  alternatives  to 
requirements  in  the  ASME  Boiler  and 
Pressure  Vessel  Code  (BPV  Code)  and 
the  ASME  Code  for  Operation  and 
Maintenance  of  Nuclear  Power  Plants 
(OM  Code)  pertaining  to  construction, 
inservice  inspection  and  inservice 
testing  of  nuclear  power  plant 
components.  This  action  incorporates 
by  reference  three  regulatory  guides  that 
address  NRC  review  and  approval  of 
ASME-published  Code  cases.  Therefore, 
the  Code  cases  listed  in  these  regulatory 
guides  are  incorporated  by  reference 
into  the  NRC's  regulations. 
EFFECTIVE  DATE:  August  7,  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulation  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  August  7, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  S.  Tovmassian.  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
3092,  e-mail  iisf@jirc.gov. 
SUPPLEMENTARY  INFORMATION: 


Background 

New  editions  of  the  ASME  BPV  and 
OM  Codes  are  issued  every  three  years 
and  addenda  to  the  editions  are  issued 
annually.  It  has  been  the  Commission's 
policy  to  update  10  CFR  50.55a  to 
incorporate  the  ASME  Code  editions 
and  addenda  by  reference.  Section 
50.55a  was  last  amended  on  September 
26,  2002  (67  FR  60520),  to  incorporate 
by  reference  the  1998  Edition  of  these 
Codes,  up  to  and  including  the  2000 
Addenda.  The  ASME  also  publishes 
Code  cases  for  Section  III  and  Section  XI 
quarterly  and  Code  cases  for  the  OM 
Code  yearly.  Code  cases  are  alternatives 
to  the  requirements  of  the  ASME  BPV 
Code  and  the  OM  Code.  In  the  past  the 
NRC  staff's  practice  was  to  review  these 
Code  cases  and  find  them  either 
acceptable,  conditionally  acceptable,  or 
unacceptable  for  use  by  NRC  licensees. 
These  Code  cases  were  then  listed  in 
periodically  revised  regulatory  guides 
(RGs),  together  with  information  on 
their  acceptability.  Footnote  6  to 
§  50.55a  referred  to  those  RGs  listing 
Code  cases  determined  by  the  staff  to  be 
"suitable  for  use."  However,  the 
publication  dates  and  version  numbers 
of  the  RGs  were  not  specified  in 
Footnote  6  and  these  RGs  had  not  been 
approved  by  the  Director  of  the  Office  of 
the  Federal  Register  (OFR)  for 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations. 

Discussion 

The  NRC  identified  a  concern  with 
the  practice  of  generally  referencing  the 
RGs  addressing  ASME  Code  cases  in 
Footnote  6  to  §  50.55a.  The  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  551  et  seq.),  as  amended,  were 
arguably  not  satisfied  by  this  practice. 
To  address  this  matter,  on  March  19, 
2002  (67  FR  12488),  the  NRC  pubUshed 
a  proposed  amendment  to  revise 
§  50.55a  to  incorporate  by  reference  the 
regulatory  guides  which  list  the  ASME 
Code  cases  approved  or  conditionally 
approved  by  the  NRC. 

"This  final  rule  amends  10  CFR 
50.55a(b)  to  incorporate  by  reference  the 
RGs  listing  ASME  BPV  and  OM  Code 
cases  which  are  approved  for  use  by 
NRC  licensees  (including  their  revision 
numbers)  into  Title  10  of  the  Code  of 
Federal  Regulations.  The  text  of  existing 
Footnote  6  to  §  50.55a  is  deleted  and  all 
references  to  Footnote  6  in  §  50.55a  have 


been  removed  and  replaced  by  language 
that  specifies,  where  appropriate,  that 
the  optional  ASME  Code  cases  that  are 
incorporated  by  reference  in  §  50.55a(b) 
may  be  applied  in  lieu  of  the 
corresponding  requirements  of  the 
ASME  Codes.  Sections  50.55a(b)(4), 
(b)(5),  and  (b)(6),  which  specify 
limitations  upon  the  implementation  of 
approved  ASME  Code  cases,  have  been 
added. 

Over  the  past  several  years,  NRC 
licensees  have  expressed  their 
dissatisfaction  about  the  length  of  time 
it  takes  the  NRC  to  review  and  approve 
Code  cases.  To  improve  the  efficiency  of 
the  process  for  endorsement  of  ASME 
Code  cases,  the  NRC  plans  to  proceed  as 
follows  for  future  updates.  First,  the 
NRC  will  review  Code  cases  and  revise 
the  RGs  periodically  to  indicate  Code 
cases  approved  for  use  by  NRC 
licensees.  The  NRC  will  issue  the  draft 
RGs  for  comment  before  issuance  of  the 
final  RGs.  At  approximately  the  time 
each  set  of  final  guides  is  issued,  the 
NRC  will  also  issue  the  next  set  of 
proposed  guides.  Second,  the  NRC  will 
conduct  rulemakings  to  incorporate  by 
reference  the  revised  RGs  into  §  50.55a. 
The  NRC  will  complete  each  rulemaking 
within  a  short  time  of  the  issuance  of 
the  applicable  final  RGs.  Where  these 
rulemakings  do  not  involve  any 
significant  questions  of  policy,  they  will 
be  issued  in  accordance  with  the 
rulemaking  authority  delegated  to  the 
NRC's  Executive  Director  for  Operations 
imder  NRC  Management  Directives  6.3 
and  9.17.  To  expedite  the  issuance  of 
subsequent  rules,  the  NRC  will  conduct 
these  rulemakings  without  preparing  a 
rulemaking  plan.  If  the  rulemakings  are 
not  controversial  and  significant  adverse 
comment  is  not  expected,  the  NRC  will 
incorporate  by  reference  future  revisions 
of  the  RGs  through  the  issuance  of  direct 
final  rules.  These  actions  should 
expedite  the  NRC  process  for  reviewing 
and  approving  ASME  Code  cases. 

Resolution  of  Public  Comments 

In  response  to  the  publication  of  the 
proposed  rule,  the  NRC  received  eight 
letters  commenting  on  various  aspects 
of  the  rulemaking.  The  letters  came  from 
utilities,  law  firms  representing  utilities, 
and  the  Nuclear  Energy  Institute  (NEI). 
NEI  sent  a  second  letter  to  supplement 
its  first  letter.  The  following  sections 
address  the  various  issues  raised  by  the 
public  commenters. 
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1.  Comment 

On  December  28.  2001  (66  FR  67335), 
the  NRC  published  a  notice  of  the 
availability  of  proposed  revisions  to  RGs 
1.84  and  1.147  and  a  new  proposed  RG 
[temporarily  designated  DG-1089  but 
subsequently  given  a  permanent 
designation  of  RG  1.192]  and  solicited 
public  comments.  One  rule  commenter 
that  had  responded  to  the  December  28, 
2001,  notice  requests  that  the  NRC 
consider  the  comments  he  submitted  on 
the  proposed  regulatory  guides  as  part 
of  this  rulemaking. 


Response 

The  NRC  has  considered  the  public 
comments  received  in  response  to  its 
December  28,  2001,  notice  and  has 
resolved  those  comments  by  modifying 
the  guides,  as  appropriate,  or  providing 
its  rationale  for  not  doing  so.  The  public 
comments  received  and  the  NRC 
resolution  of  the  comments  on  the 
guides  is  available  to  the  public  as 
indicated  in  the  "Availability  of 
Documents"  section  of  these  statements 
of  consideration.  The  NRQ  finds  no 
reason  to  further  consider  those 
comments  as  part  of  this  rulemaking. 

2.  Comment 

One  commenter  believes  that  as  an 
alternative  to  this  rulemaking,  the  NRC 
should  consider  developing  a  Web  site 
(1)  where  the  individual  Code  cases 
could  be  posted  for  public  comment  and 
for  subsequent  NRC  acceptance 
(identifying  any  limitations  on  or 
exceptions  to  the  use  of  the  Code  cases), 
or  (2)  where  revisions  to  the  RGs  could 
be  posted  for  conunent  each  time  the 
NRC  proposes  to  endorse  a  Code  case. 
Either  method  would  allow  individual 
Code  cases  to  be  reviewed  by  the  NRC, 
posted  for  public  comment,  and 
accepted  for  use  by  licensees  within  3- 
to-6  months  of  the  ASME  publication  of 
the  Code  case,  as  compared  to  the  3-to- 
5  years  between  past  revisions  of  ihe 
RGs. 

Response 

The  commenter's  suggestion  does  not 
appear  to  be  in  compliance  with  the 
notice  and  comment  provisions  of  the 
APA.  The  APA  requires  notice  of 
proposed  rulemaking  to  be  published  in 
the  Federal  Register.  As  discussed 
earlier,  the  Code  cases  listed  in  the  RGs 
to  be  incorporated  by  reference  provide 
alternatives  to  compliance  with  the 
ASME  Godes,  which  are  rules  by  virtue 
of  their  incorporation  by  reference  into 
§  50.55a.  Accordingly,  it  is  the  NRC's 
view  that  any  generally  applicable 
alternatives  to  the  endorsed  ASME 
Codes  must  be  considered  requirements, 


and  are  therefore  subject  to  the  notice 
and  comment  requirements  of  the  APA. 

3.  Comment 

Some  commenters  state  that  the 
NRC's  regulations  already  allow 
"generic"  approval  of  Code  cases  as 
alternatives  to  the  requirements  in 
§  50.55a.  In  accordance  with 
§  50.55a(a)(3),  alternatives  "may  be  used 
when  authorized  by  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation"  if 
the  alternatives  provide  an  acceptable 
level  of  quality  and  safety.  Several 
commenters  believe  that  the  NRC's 
acceptance  on  a  generic  basis  could  be 
authorized  in  a  generic  communication, 
such  as  a  regulatory  issue  summary. 
These  commenters  recommend  that  if 
the  NRC  determines  that  the  ciurent 
provisions  do  not  allow  a  generic 
approval  in  this  maimer,  the  NRC 
should  provide  a  generic  approval 
process  similar  to  §  50.55a(a)(3)  that 
would  not  require  continued 
rulemaking  for  endorsement  of  Code 
cases. 

Response 

The  NRC  does  not  agree  that  the 
provisions  in  §  50.55a(a)(3)  provide  for 
generic  approval  of  Code  cases.  This 
paragraph  allows  licensees,  on  a  license- 
specific  basis,  to  request  NRC's  review 
and  approval  of  alternatives  to  the 
requirements  in  the  ASME  Codes.  The 
purpose  of  §  50.55a(a)(3)  is  to  provide  a 
mechanism  for  individual  licensees  to 
request  approval  to  implement  measures 
(including  Code  cases)  not  generically 
approved  by  the  NRC  in  order  to  meet 
specific  licensee  needs.  The  NRC.  does 
not  believe  that-it  may  through 
rulemaking  adopt  a  procedure  for 
"generically"  approving  alternatives  to 
ASME  Code  provisions  which  are 
incorporated  by  reference  in  §  50.55a  if 
the  procedure  does  not  meet  the 
requirements  for  lalemaking  or  an 
"order"  under  the  APA. 

4.  Comment 

While  acknowledging  that  the 
recommendation  is  beyond  the  scope  of 
this  rulemaking,  one  commenter 
suggests  that  the  NRC  explore  whether 
§  50.55a  should  be  revised  to  no  longer 
reference  the  editions  and  addenda  of 
the  ASME  Code.  The  editions  and 
addenda  of  the  Code  and  the  Code  cases 
could  be  put  into  RGs  which  provide  a 
means  by  which  the  revised  regulation 
could  be  met.  The  commenter  believes 
that  both  the  editions  and  addenda  of 
the  Code  sections  and  Code  cases  could 
be  approved  more  efficiently  in  this 
manner. 


Response 

The  NRC  previously  considered  this 
approach  but  rejected  it  because  of  the 
difficulty,  the  length  of  time,  and 
substantial  resources  that  would  be 
necessary  to  develop  a  rule  that  sets 
forth  general  requirements  for  inservice 
inspection  (ISI),  inservice  testing  (1ST), 
and  the  construction  of  nuclear  power 
plant  components.  The  NRC  agrees  that 
if  the  rule  were  revised  to  no  longer 
incorporate  the  ASME  Codes  by 
reference,  then  this  rulemaking  to 
approve  Code  cases  would  not  be 
necessary.  However,  as  a  practical 
matter,  to  avoid  imposing  a  backfit,  the 
rule  would  likely  have  to  include  a 
grandfather  provision  that  would  allow 
licensees  to  use  current  ASME  Code 
requirements  already  incorporated  by 
reference  into  §  50.55a.  Thus,  the  NRC 
would  still  be  faced  with  the  task  of 
conducting  rulemakings  to  approve 
Code  cases  for  the  grandfathered 
licensees. 

5.  Comment 

Several  commenters  urge  the  NRC  to 
expedite  the  process  for  reviewing  and 
approving  ASME  Code  cases.  One 
commenter  believes  that  the  proposed 
rule  is  inconsistent  with  the  NRC 
strategic  goal  of  improving  the 
efficiency  of  the  regulatory  process. 
Alternative  approaches  for  streamlining 
the  process  should  be  explored. 

Response 

The  NRC  agrees  that  the  process  of 
approving  ASME  BPV  and  OM  Code 
cases  through  incorporation  by 
reference  into  the  regulations  is 
cumbersome  and  that  a  more  efficient      i 
process  would  better  satisfy  the  NRC's 
goal  of  streamlining  the  regulatory 
process.  As  mentioned  in  the  Discussion 
section  of  these  statements  of 
consideration,  the  NRC  is  planning 
several  actions  that  it  believes  will 
improve  the  timeliness  of  the 
incorporation  by  reference  process. 
Other  actions  to  improve  the  efficiency 
of  the  Code  case  approval  process  are 
discussed  in  the  Resolution  of  Public 
Comments  on  Guides  document 
published  in  conjunction  with  the 
publication  of  the  RGs  in  question  [see 
"Availability  of  Documents"  section). 
However,  any  streamlining  of  the 
process  must  comply  with  applicable 
law. 

6.  Comment 

One  conmienter  recommends  that,  if 
the  NRC  believes  it  must  use  the 
rulemaking  process  to  incorporate  by 
reference  its  Code  case  approvals, 
maximiun  use  should  be  made  of  the 
direct  final  rule  process  to  enable 
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licensees  to  implement  Code  cases 
sooner. 

Response 

TheNRC  agrees  with  this  comment 
and  is  considering  the  feasibility  of 
taking  this  approach  with  future 
rulemakings  of  this  type.  Direct  final 
rules  are  published  together  with 
companion  proposed  rules  containing 
the  identical  regulations.  If  there  is  no 
significant  adverse  public  comment  on 
the  direct  final  rule  during  the  comment 
period,  the  rule  becomes  a  final  rule 
within  a  specified  number  of  days  after 
publication.  If  one  or  more  significant 
adverse  comment  is  received,  the  direct 
final  rule  is  withdravra  and  the 
IMToposed  rule  is  treated  as  though  no 
direct  final  rule  had  been  published. 
Tljere  is  no  further  opportunity  for 
public  conunent.  However,  the  NRC 
cautions  that  the  RGs  in  question  may 
control  the  timeliness  in  this  matter. 
Unless  a  method  to  streamline  the  KG 
publication  process  is  developed, 
efficiencies  arrived  at  by  using  direct 
final  rules  may  be  minor. 

7.  Comment 

,  Several  commenters  object  to  the 
wording  in  proposed  §50.55a(i){2)(ii),  as 
well  as  the  parallel  wording  of  §§  50.55a 
(i)(3)(ii)  and  (iK4)(ii).  The  proposed 
language  would  require  that  users  of  a 
Code  case  implement  newly  approved 
versions  of  the  Code  case  along  with  any 
modifications  or  limitations.  The 
commenters  argue  that  this  is 
inconsistent  with  the  existing 
requirements  in  §§  50.55a  (f)(4)(ii)  and 
(g)(4)(ii),  which  permit  licensees  to 
defer  implementation  of  new  ASME 
Code  criteria. 

Response 

The  NRC  agrees  that  the  proposed 
rule  language  would  require  licensees 
who  have  implemented  a  Code  case  to 
implement  additional  modifications  and 
liinitations  if  the  Code  case  is  revised  in 
the  future.  In  general,  this  is  contrary  to 
NRC's  intention.  The  NRC  intends  that 
once  An  approved  Code  case  is 
implemented  by  an  applicant  or 
licensee,  it  may  continue  to  apply  the 
Code  case  until  it  updates  its  Code  of 
Record  for  the  component  being 
constructed  or  until  the  end  of  the 
licensee's  current  120-month  ISI  or  1ST 
update  interval,  as  applicable. 
Accordingly,  the  proposed  rule  language 
has  been  modified  in  the  final  rule 
§§  50.55a  {b)(4)(ii).  (b)(5){ii),  and 
(b)(6)(ii)  (corresponding  to  §§  50.55a 
{i){2)(ii),  (i){3)(ii).  and  (i)(4)(ii)  in  the 
proposed  rule)  to  clarify  the  NRC's 
intention  in  this  regard.  An  exception  to 
this  would  be  when  the  NRC's  initial 


approval  of  the  Code  case  by  a  specific 
licensee  is  conditioned  by  including 
language  that  requires  the  licensee  to 
apply  any  limitations  or  conditions 
specified  in  a  revised  RG  that  approves 
that  Code  case.  Accordingly,  the  final 
rule  states  that  the  licensee  may  apply, 
the  previous  version  of  the  Code  case 
"as  authorized,"  which  refers  to  the 
NRC's  condition  in  the  initial  approval 
of  the  Code  case  for  use  by  a  specific 
licensee. 

8.  Comment 

One  commenter  states  that  proposed 
§  50.55a(i){2)(iv)  is  not  "conducive  to" 
use  with  repair/replacement  activities 
under  Section  XI  of  the  ASME  Code  and 
the  Section  XI  Code  cases.  Replacement 
items  are  procured  over  time  and  many 
different  editions  and  addenda  of 
Section  III  may  be  referenced  for 
different  items.  Therefore,  the  phrase  in 
the  proposed  rule  "*  *  *  until  the 
licensee  updates  its  Section  III  Code  of 
Record"  could  be  interpreted  as 
referring  to  a  singular  event  rather  than 
an  action  that  occurs  many  times. 
Adding  the  phrase  "for  the  item  being 
constructed"  would  clarify  that  a 
licensee  can  use  an  annulled  Code  case 
until  it  procures  the  specific  item  to  an 
updated  Section  III. 

The  commenter  is  also  concerned 
about  situations  in  which  the  licensee 
implements  a  Code  case  to  a  certain 
edition  of  the  Code,  but  later  updates 
his  Code  of  Record  to  a  later  edition  of 
the  Code.  In  some  instances  the  updated 
Code  of  Record  will  not  have  the  Code 
case  approved  because  it  has  been 
incorporated  into  the  Code.  The 
commenter  recommends  the  following 
wording  to  resolve  both  concerns:  "A 
licensee  that  has  initiated 
implementation  of  a  Code  case  that  is 
subsequently  annulled  by  the  ASME 
may  continue  to  apply  that  Code  case 
until  the  licensee  updates  its  Section  III 
Code  of  Record  for  the  item  being 
constructed  to  an  edition  or  addenda  of 
Section  III  that  has  incorporated  the 
case." 

Response 

The  NRC  agrees  with  these  comments 
and  has  amended  §  50.55a(b){4)(iii)  in 
the  final  rule  to  read  as  the  commenter 
suggests  with  some  further 
clarifications,  as  follows:  "Application 
of  an  annulled  Code  case  is  prohibited 
unless  an  applicant  or  licensee  applied 
the  listed  Code  case  prior  to  it  being 
listed  as  annulled  in  Regulatory  Guide 
1.84.  If  an  applicant  or  licensee  has 
applied  a  listed  Code  case  that  is  later 
listed  as  aimulled  in  Regulatory  Guide 
1.84,  the  applicant  or  licensee  may 
continue  to  apply  the  Code  case  until  it 


updates  its  Code  of  Record  for  the 
component  being  constructed." 

9.  Comment 

A  commenter  requests  that  the  NRC 
retain  Footnote  6  of  §  50.55a  and  amend 
it  to  reference  a  new  RG  which  is 
temporarily  designated  as  DG-1112. 
Although  this  RG,  which  has  been 
designated  NRC  Regulatory  Guide  1.193, 
lists  Code  cases  that  the  NRC  has 
reviewed  and  not  approved,  the 
commenter  believes  that  it  would  be 
useful  to  licensees  because  they  could 
still  implement  the  Code  cases  through 
the  provisions  of  §  50.55a{a)(3),  if  the 
NRC's  concerns  are  adequately  resolved. 

Response 

The  NRC  does  not  believe  that  it  is 
appropriate  to  reference  RGs  that  list 
disapproved  ASME  Code  cases.  The  fact 
the  NRC  has  not  incorporated  a  Code 
case  by  reference  simply  means  that  the 
Code  case  has  not  received  generic  NRC 
approval,  and  therefore  may  not  be 
applied  without  prior  NRC  review  and 
approval.  Referencing  RGs  which  list 
disapproved  Code  cases  may  give  the 
appearance  that  the  NRC  has  generically 
disapproved  the  Code  cases  in  question, 
which  is  incorrect.  As  the  commenter 
points  out,  disapproved  Code  cases  may 
be  proposed  through  the  relief  request 
process  permitted  by  §  50.55a(a)(3). 
Also,  the  NRC  does  not  believe  that  the 
lack  of  a  reference  to  Regulatory  Guide 
1.193  presents  a  hardship  to  licensees. 
Licensees  are  generally  aware  of  its 
existence  and  availability  and  may  make 
use  of  it  as  they  see  fit.  Thus,  the  final 
rule  does  not  reference  this  RG. 

10.  Comment 

Several  commenters  reconunend  that 
the  incorporation  by  reference  of  the 
RGs  listing  the  NRC-approved  ASME 
BPV  and  OM  Code  cases  be  placed  in 
§  50.55a(b),  instead  of  in  a  new 
§  50.55a(i}  as  in  the  proposed  rule, 
because  of  the  similarity  of  the 
requirements. 


Response 

During  the  preparation  of  the 
proposed  rule,  the  staff  considered 
several  options  for  integrating  the 
incorporation  by  reference  of  the  RGs 
with  the  remaining  requirements  in 
§  50.55a  and  sought  public  comment  on 
this  question.  The  staff  agrees  with  the 
commenters  that  incorporation  by 
reference  of  the  RGs  listing  NRC- 
approved  Code  cases  should  be  co- 
located  with  the  incorporation  by 
reference  of  the  various  ASME  BPV  and 
OM  Code  editions  and  addenda.  Thus, 
this  final  rule  expands  §  50.55a(b)  to 
include  the  incorporation  by  reference 
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of  the  RGs  and  adds  paragraphs  (b)(4), 
(b)(5),  and  (b)(6)  to  specify  the 
implementation  requirements. 

11.  Comment 

Sections  50.55a{i)(2)(iv), 
50.55a(i)(3)(iv),  and  50.55a(i)(4)(iv)  of 
the  proposed  rule  state  that  licensees 
could  no  longer  apply  an  NRC-approved 
annulled  Code  case  if  the  NRC  later 
determines  the  Code  case  is 
unacceptable  for  use  and  revises 
§  50.55a  or  the  applicable  regulatory 
guide  (1.84,  1.147.  or  1.192)  to  prohibit 
continued  application  of  the  annulled 
Code  case.  Several  commenters  state 
that  revising  §  50.55a  or  the  applicable 
regulatory  guide  (1.84,  1.147,  or  1.192) 
to  prohibit  continued  application  of  the 
NRC-approved  annulled  Code  case  for 
the  remainder  of  the  interval  is  a  backfit. 

Response 

.  The  NRC  agrees  that  any  revision  to 
§  50.55a  prohibiting  the  continued 
application  of  an  annulled  Code  case  for 
the  remainder  of  an  interval  would  be 
a  backfit  that  must  be  justified  in 
accordance  with  §  50.109.  In  order  to 
avoid  confusion,  the  requirement  in  the 
proposed  rule  prohibiting  the  continued 
application  of  an  aimulled  Code  case 
previously  approved  by  the  NRC  is 
deleted  in  the  final  rule.  However,  if  in 
the  futiue,  an  NRC-approved  Code  case 
is  annulled,  allowed  to  expire,  or 
revised  because  the  Code  case  is  no 
longer  adequate,  the  NRC  will  consider 
amending  §  50.55a  and  the  applicable 
regulatory  guide  to  prohibit  continued 
application  of  the  Code  case.  The  NRC 
will  justify  the  revision  to  §  50.55a  in 
accordance  with  the  requirements  in 
§50.109. 

12.  Comment 

Several  commenters  recommend  that 
the  phrase,  "or  the  optional  ASME  Code 
cases  listed  in  the  RGs  incorporated  by 
reference  in  pciragraph  (i)  of  this 
section"  be  added  in  six  other 
paragraphs  in  §  50.55a  where  reference 
is  made  to  the  use  of  ASME  BPV  or  OM 
Code  provisions. 

Response 

The  phrase  in  question  occurred  in 
various  locations  of  §  50.55a  in  the 
proposed  rule  where  the  regulations  in 
tLo  current  rule  had  referred  the  reader 
to  Footnote  6  (which  references  the  RGs 
listing  approved  Code  cases).  The  NRC 
agrees  with  the  commenter  that  the 
reference  to  the  use  of  the  optional 
ASME  BPV  and  OM  Code  cases  should 
also  be  included  in  the  specified 
paragraphs.  The  NRC  has  modified 
§§  50.55a(f)(3){iii)(B),  (f)(3)(iv)(B), 


mm),  (f)(4)(ii),  (g)(4)(i),  and  (g)(4)(ii), 
accordingly. 

13.  Comment 

One  commenter  states  that  the 
incorporation  by  reference  of  the  ASME 
Code  cases  in  §  50.55a  is  unnecessary 
because  the  ASME  issues  Code  cases  as 
alternative  rules  applicable  for  a  3-year 
period,  after  which  the  Code  cases  are 
incorporated  into  the  ASME  Code, 
annulled,  or  renewed,  and  because 
§  50.55a  has  provisions  for  endorsement 
of  future  editions  and  addenda  of  the 
ASME  Code.  The  commenter  also 
believes  the  process  is  inefficient  and 
unlawful  because  it  introduces  new 
regulatory  positions  without  satisfying 
the  requirements  of  the  Backfit  Rule,  10 
CFR  50.109. 

Response 

The  Commission  agrees  that  once  the 
provisions  of  a  Code  case  are 
incorporated  into  an  edition  or  addenda 
of  the  ASME  BPV  or  OM  Code,  and 
those  editions  and  addenda  of  the  Codes 
are  incorporated  by  reference,  there  is 
no  need  for  incorporation  by  reference 
of  those  alternative  requirements. 
However,  from  the  time  that  the  Code 
case  is  published  by  the  ASME  to  the 
time  it  is  listed  in  an  incorporated 
edition  or  addenda  of  the  Codes,  there 
is  no  legal  mechanism  for  the  NRC  to 
approve  its  use  other  than  through  the 
provisions  of  §  50.55a(a)(3)  for 
requesting  approval  of  alternatives.  This 
requires  a  case-by-case  review  and 
approval,  which  is  time  consuming  and 
wasteful  of  agency  resources.  Therefore, 
the  Conunission  has  determined  that 
rulemaking  approving  the  use  of 
alternatives  to  the  required  ASME  Code 
provisions  specified  in  §  50.55a  is  the 
most  efficient  coiu-se  of  action  that 
complies  with  applicable  law. 

This  rulemaking  contains  no 
requirements  that  satisfy  the  definition 
of  a  backfit  as  specified  in  10  CFR 
50.109(a)(1).  The  initial  application  of  a 
Code  case  is  voluntary  on  the  part  of  the 
licensee.  Absent  approval  of  the  NRC, 
either  on  a  license-specific  basis  or 
through  a  generic  rulemaking,  a  licensee 
is  not  legally  authorized  to  use  an 
ASME  Code  case.  Hence,  any 
limitations  on  the  use  of  Code  cases  are 
not  backfits  as  defined  in  §  50.109(a)(1). 

14.  Comment 

Several  commenters  believe  that  liie 
NRC  is  acting  contrary  to  the  intent  of 
Congress  in  passing  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995,  (Pub.  L.  104-113),  which 
was  implemented  through  Office 
Management  and  Budget  (OMB) 
Circular  A-119  and  NRC  Management 


Directive  6.5,  "NRC  Participation  on 
Development  and  Use  of  Consensus 
Standards."  These  commenters  believe 
the  NRC  has  not  identified  regulations 
that  are  in  direct  conflict  with  the 
published  Code  case  or  documented  a 
regulatory  basis  for  imposing  limitations 
or  modifications. 

Response 

The  NRC  does  not  agree  with  the 
commenters'  opinion  diat  the  NRC  has 
not  fully  complied  with  the  letter  and 
intent  of  Public  Law  104-113  and  the 
associated  guidance.  Public  Law  104- 
113,  requires  that  Federal  agencies  use 
technical  standards  that  are  developed 
by  voluntary  consensus  standards 
bodies  unless  the  use  of  these  standards 
is  inconsistent  with  applicable  law  or  is 
otherwise  impractical.  The  statute  does 
not  require  Federal  agencies  to  endorse 
a  standard  in  its  entirety,  nor  does  it 
forbid  Federal  agencies  to  endorse 
industry  consensus  standards  with 
limitations  or  modifications,  if  the 
agencies  deem  the  provisions  of  the 
standards  to  be  inconsistent  with 
applicable  law  or  otherwise  impractical. 
Endorsing  a  voluntary  consensus 
standard  with  limitations, 
modifications,  or  exceptions  furthers  the 
congressional  intent  of  Federal  reliance 
on  voluntary  consensus  standards  by 
allowing  the  adoption  of  substantial 
portions  of  consensus  standards. 
Agencies  need  not  reject  the  standards 
in  their  entirety  because  a  few 
provisions  are  not  acceptable.  Moreover, 
there  is  no  legislative  history  suggesting 
that  Congress  intended  agencies  to  take 
an  "all  or  nothing"  approach  to  the 
endorsement  of  voluntary  consensus 
standards  under  the  Act,  and  the  OMB 
guidance  implementing  Public  Law 
104-113  does  not  address  the  matter. 
The  discussions  of  the  limitations  and 
modifications  in  the  RGs  and  the 
document  on  the  Resolution  of  Public 
Comments  on  the  RGs  are  sufficient  to 
satisfy  the  requirements  of  section 
12(d)(3)  of  Public  Law  104-113,  and  the 
relevant  requirements  of  OMB  Circular 
A-119- (1998). 

15.  Comment 

According  to  one  commenter  the 
proposed  rulemaking  is  luilawful 
because  it  is  not  in  compliance  with  the 
Backfit  Rule,  10  CFR  50.109.  (The 
commenter  provided  no  explanation  of 
why  the  proposed  rule  is  in  conflict 
with  the  Backfit  Rule.) 

Response 

Section  50.109(a)(2)  requires  that  the 
NRC  perform  a  backfit  analysis  for  any 
backfits,  as  defined  in  §  50.109(a)(1), 
that  it  seeks  to  impose,  unless  the 
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backfitf  fall  into  one  or  more  of  the 
delineated  exceptions.  A  backfit  is  a 
modification  of  or  addition  to  systems, 
components,  or  design  of  a  facility,  or 
the  design  approval  or  manufacturing 
license,  or  procedures  or  organization 
required  to  design,  construct  or  operate 
a  facility,  any  of  which  may  result  from 
a  new  or  amended  provision  in  the 
Commission's  rules  or  the  imposition  of 
a  staff  regulatory  position  interpreting 
the  Commission  rules  that  is  either  new 
or  different  from  previously  applicable 
staff  positions.  As  discussed  in  the 
responses  to  Comments  11  and  13,  the 
Commission  finds  that  this  final  rule 
does  not  contain  any  requirements 
which  satisfy  the  definition  of  a  backfit, 
and  consequently,  a  backfit  analysis  is 
not  required. 

16.  Comment 

One  commentei-  states  that  when  Code 
cases  are  interpretive  of  the  regidations 
(or  provide  an  alternative  means  for 
achieving  compliance  with  a 
requirement),  they  need  not  be 
incorporated  by  reference  and  that 
licensees  should  be  permitted  to  use 
them  with  no  further  NRC  action. 

Response 

The  NRC  agrees  that  Code  cases  that 
are  piu^ly  interpretations  of  the 
regulations  incorporated  by  reference  in 
§  50.55a(b)  need  not  be  incorporated  by 
reference.  However,  the  Code  cases 
incorporated  by  reference  in  §  50.55a, 
with  or  without  modifications  or 
limitations,  constitute  alternatives  to  the 
requirements  in  §  50.55a  and  not 
interpretations.  Therefore,  the  NRC 
believes  that  incorporating  the  RGs  by 
reference  is  the  proper  treatment  of 
these  alternative  requirements. 

Paragraph-by-Para^aph.  Discussion 

On  December  28,  2001  (66  FR  67335), 
the  NRC  published  proposed  revisions 
to  RGs  1.84  and  1.147  and  a  new 
proposed  RG  [temporarily  designated 
DG-1089].  The  NRC  has  considered  the 
public  comments  on  these  RGs  and  has 
resolved  those  comments  by  modifying 
the  guides,  as  appropriate,  or  providing 
its  rationale  for  not  doing  so.  Previously, 
RG  1.84,  Revision  31,  listed  only 
Section  ID  Code  cases  related  to  design 
and  fabrication,  and  RG  1.85,  Revision 
31,  listed  Section  III  Code  cases  related 
to  materials  and  testing.  Revision  32  to 
RG  1.84  lists  for  the  first  time  in  one 
guide  all  Section  III  Code  cases  that 
have  been  approved  for  use  by  the  NRC. 
The  staff  intents  to  withdraw  RG  1.85 
when  the  ensuing  revisions  to  the  RGs 
are  published.  This  rulemaking 
incorporates  by  reference  Regulatory 
Guide  1.84,  Revision  32,  "Design, 
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Fabrication,  and  Materials  Code  Case 
Acceptability,  ASME  Section  HI," 
Regulatory  Guide  1.147,  through 
Revision  13,  "Inservice  Inspection  Code 
Case  Acceptability,  ASME  Section  XI, 
Division  1,"  and  Regulatory  Guide 
1.192,  "Operation  and  Maintenance 
Code  Case  Acceptability,  ASMEOM 
Code." 

2.  Paragraph  50.55a(b) 

In  the  proposed  rule  (March  19,  2002- 
67  FR  12488),  the  language  of 
incorporation  by  reference  of  the  RGs 
and  the  implementation  requirements 
were  contained  in  a  new  postulated 
paragraph  (i).  The  NRC  requested  public 
comment  on  the  proposed  placement  of 
these  requirements.  As  discussed  in 
Comment  10  and  the  corresponding 
NRC  response,  the  Commission  has 
decided  to  place  the  incorporation  by 
reference  of  the  RGs  listing  NRC- 
approved  ASME  BPV  and  CM  Code  case 
in  §  50.55a(b)  and  the  correspronding 
implementation  requfrements  in 
§§  50.55a(h)(4),  (b)(5),  and  (b)(6).  In  this 
manner,  the  incorporation  by  reference 
of  the  RGs  listing  NRC-approved  Code 
cases  would  be  located  with  the 
incorporation  by  reference  of  the 
editions  and  addenda  of  the  ASME  BPV 
and  OM  Codes  and  be  more 
organizationally  consistent.  Thus 
§  50.55a(b)  has  been  expanded  and  now 
contains  the  language  of  incorporation 
by  reference  of  the  RGs  listing  NRC- 
approved  ASME  BPV  and  OM  Code 
cases  and  identifies  each  RG  by  title  and 
revision  number. 

Section  50.55a(b)  now  specifies  the 
applicable  RGs  for  incorporation  by 
reference  in  addition  to  the  editions  and 
addenda  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  and  Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plants.  This  paragraph 
incorporates  by  reference  NRC 
Regulatory  Guide  1.84,  Revision  32, 
NRC  Regulatory  Guide  1.147,  through 
Revision  13,  and  NRC  Regulatory  Guide 
1.192.  This  final  rule  incorporates  all  of 
the  revisions  of  Regulatory  Guide  1.147 
because  some  licensees  continue  to 
apply  Code  cases  listed  as  approved  in 
earlier  revisions  to  this  RG  and  if  these 
revisions  were  not  incorporated  by 
reference  the  further  use  of  these  Code 
cases  would  be  prohibited.  Similarly, 
Revision  14  of  Regulatory  Guide  1.147 
will  be  incorporated  by  reference  in  the 
same  fashion  because  it  has  already 
been  prepared  in  draft  form  and  major 
reformatting  of  that  document  would 
result  in  a  substantial  delay  in  issuing 
the  final  version.  However,  the  NRC  will 
foimat  Revision  15  of  Regulatory  Guide 
1.147  so  that  it  provides  the  current 
status  of  all  Section  XI  Code  cases  and 


at  that  time  the  incorporation  by 
reference  of  previous  revisions  of  that 
RG  will  be  superceded. 

The  RGs  incorporated  by  reference  in 
this  final  rule  list  Code  cases  applicable 
to  Section  III  of  the  ASME  BPV  Code, 
Section  XI  of  the  ASME  BPV  Code,  and 
the  ASME  OM  Code,  respectively,  that 
have  been  approved  unconditionally,  or 
with  conditions  and  limitations 
specified  by  the  NRC,  as  alternatives  to 
specific  Code  provisions.  NRC  approval 
of  the  use  of  Code  cases  listed  in  these 
RGs  is  granted  only  if  the  limitations 
and  conditions,  if  any,  are  applied. 

Sections  50.55a(b)(4),  (b)(5),  and  (b)(6) 
require  that  licensees  or  applicants 
initially  applying  a  Code  case  which  is 
listed  in  one  of  the  RGs  as  acceptable 
apply  the  most  recent  version  of  the 
Code  case  listed  in  the  RG.  If  a  licensee 
or  applicant  is  applying  a  particular 
version  of  an  approved  Section  III  Code 
case,  and  a  later  version  is  incorporated 
into  the  applicable  RG  as  acceptable,  the 
licensee  or  applicant  may  continue  to 
apply  the  earlier  version  of  the  Code 
case  until  it  updates  its  Code  of  Record 
for  the  component  being  constructed.  A 
licensee  may  continue  to  apply  the 
earlier  version  of  a  Section  XI  or  OM 
Code  case  until  the  end  of  the  licensee's 
current  120-month  ISI  or  1ST  update 
interval,  including  any  adjustments  to 
the  interval  permitted  under  Paragraphs 
IWA-2430(c)(l)  and  (e)  of  Section  XI  of 
the  ASME  BPV  Code  or  Paragraphs 
ISTA  2.2.3(d)  and  (e)  of  the  OM  Code. 

Sections  50.55a  (b)(4),  (b)(5),  and 
(b)(6)  also  specify  that  a  licensee  is 
pramitted  to  apply  an  annulled  or 
expfred  Code  case  provided  that  it  has 
been  applied  before  it  has  been  listed  as 
expired  or  annulled  in  RG  1.84, 1.147, 
or  1.192.  A  licensee  implementing  an 
approved  Section  IB  Code  case  that  is 
subsequently  listed  as  annulled  or 
expired  in  RG  1.84  may  continue  to 
apply  that  Code  case  until  it  updates  its 
Code  of  Record  for  the  component  being 
constructed.  A  licensee  implementing 
an  approved  Section  XI  or  OM  Code 
case  that  is  subsequently  listed  as 
annulled  or  expired  in  RG  1.147  or  RG 
1.192  may  continue  to  apply  that  Code 
case  until  it  updates  its  ISI  or  1ST 
program  to  an  edition  or  addenda  of  the 
Code  that  has  incorporated  the  Code 
case.  In  most  circumstances,  a  Code  case 
is  annulled  or  allowed  to  expire  by  the 
ASME  because  the  Code  case  is 
included  in  a  later  edition  or  addenda 
of  the  ASME  BPV  or  OM  Codes.  When 
a  licensee  updates  its  construction,  ISI 
or  1ST  Code  of  Record,  the  provisions  of 
the  Code  can  then  be  applied  instead  of 
the  annulled  or  expired  Code  case.  In 
any  event,  a  licensee  may  continue  to 
use  the  annulled  or  expired  Code  case 
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until  the  end  of  its  120-month  ISl/IST 
interval  or  until  it  updates  its 
construction  Code  of  Record,  unless  the 
NRC  specifically  prohibits  its  continued 
use  by  modifying  the  RG  or  10  CFR 
50.55a  and  performing  a  backfit  analysis 
in  accordance  with  the  provisions  in  10 
CFR  50.109. 

In  the  proposed  rule, 
§§50.55a(i)(2)(iv),  {i)(3)(iv),  and 
(i)(4)(iv)  contained  language  implying 
that  §  50.55a  or  the  RGs  could 
specifically  prohibit  the  use  of  annulled 
Code  cases.  As  noted  in  the  Response  to 
Comment  1 1 ,  this  language  is 
unnecessary  and  has  been  removed  in 
the  final  rule. 

2.  Paragraphs  50.55a(c)(3).  (d)(2),  and 
(e)(2) 

Current  references  to  Footnote  6  in 
§§  50.55a(c)(3),  (d)(2).  and  (e)(2)  have   > 
been  removed,  and  text  has  been  added 
to  indicate  that  the  optional  ASME  Code 
cases  referred  to  are  those  listed  in  the 
RGs  that  are  incorporated  by  reference 
in§50.55a(b). 

3.  Paragraphs  50.55a(f)(2).  (f)(3)(iii)(A). 
(f)(3)(iv)(A),  (g)(2).  (g)(3)(i).  and  (g)(3)(u) 

Currently,  §§  50.55a(f)(2),  (f){3)(iii)(A), 
(f)(3)(iv)(A),  (g)(2),  (g)(3)(i),  and  (g)(3)(ii) 
do  not  specifically  mention  ASME  Code 
cases  but  have  a  reference  to  Footnote 
6.  These  references  to  Footnote  6  have 
been  removed  and  text  has  been  added 


to  indicate  that  the  optional  ASME  Code 
cases  referred  to  are  tiiose  listed  in  the 
RGs  that  are  incorporated  by  reference 
in  §  50.55a(b). 

4.  Paragraphs  50.55a(f)(3)(iii)(B), 
(f)(3)(iv)(B),  (f)(4)(i).  (f)(4)(ii).  (g)(4)(i). 
and  (g)(4)(ii) 

Sections  50.55a(f){3)(iii}(B), 
(f)(3)(iv)(B),  {f)(4){i),  {f)(4)(ii).  (g)(4)(i), 
and  (g)(4)(ii)  have  been  amended  to 
indicate  that  the  ASME  Code  cases 
listed  in  the  RGs  that  are  incorporated 
by  reference  in  §  50.55a  may  be  applied 
in  lieu  of  corresponding  ASME  BPV  or 
OM  Code  requirements. 

5.  Footnote  6.10  CFR  50.55a 

Footnote  6  has  been  removed  from 
§  50.55a  and  the  footnote  number  has 
been  reserved.  Footnote  6  to  §  50.55a 
formerly  stated  that  ASME  Code  cases 
suitable  for  use  are  listed  in  RGs  1.84, 
1.85,  and  1.147.  These  Code  cases  are 
now  approved  for  use  by  specific 
language  in  §§50.55a(c)(3),  (d)(2),  (e)(2), 
(f)(2),  (f){3)(iii){A),  (f)(3)(iii)(B), 
(f){3)(iv)(A),  (fl(3)(iv){B),  (f)(4)(i), 
(f)(4)(ii),  (g)(2),  (g)(3)(i),  (g)(3)(ii), 
(g)(4)(i).  and  {g)(4)(ii).  Footnote  6  also 
stated  that  the  use  of  other  Code  cases 
may  be  authorized  by  the  Director  of  the 
Office  of  Nuclear  Reactor  Regulation 
upon  request  pursuant  to  §  50.55a(a)(3). 
This  text  is  being  removed  because  it  is 
unnecessary;  licensees  continue  to  have 


the  option  of  requesting  approval  to  use 
Code  cases  not  incorporated  by 
reference  into  §  50.55a  under 
§50.55a(a)(3). 

Availability  of  Documents 

The  NRC  is  making  the  dociunents 
identified  below  available  to  interested 
persons  through  one  or  more  of  the 
following: 

Public  Document  Room  (PDR).  The 
NRC  Public  Document  Room  is  located 
at  11555  Rockville  Pike,  Public  File 
Area  O-l  F21,  Rockville,  Maryland.. 

Rulemaking  Web  site.  The  NRC's 
interactive  rulemaking  Web  site  is 
located  at  http://ruleforum.Ilnl.gov.  The 
documents  may  be  viewed  and 
downloaded  electronically  via  this  Web 
site. 

The  NRC's  Public  Electronic  Reading 
Room  (PERR).  The  NRC's  public 
electronic  Reading  Room  is  located  at 
http://www.nrc.gov/reading-rm.html. 

The  NRC  staff  contact  (NRC  Staff). 
Single  copies  of  the  final  rule,  the 
regulatory  analysis,  the  envirorunental 
assessment,  and  the  regulatory  guides 
may  be  obtained  from  Harry  S. 
Tovmassian,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Alternatively,  you  may  contact 
Mr.  Tovmassian  at  (301)  415-3092  or 
via  e-mail  to:  hst@nrc.gov. 


Document 


Environmental  Assessment  , 

Regulatory  Analysis  

Regulatory  Guide  1.192 

Regulatory  Guide  1.84,  Revision  32  

Regulatory  Guide  1.147,  Revisions  0  to  12 

Regulatory  Guide  M47,  Revision  13  

Regulatory  Guide  1.193 

Resolution  of  Public  Comments  on  Guides 


PDR 


Web 


PERR 


ML030690244 
ML03 1490533 
ML030730430 
ML030730417 
ML031 560264 
ML030730423 
ML030730440 
ML030730448 


NRC  staff 


Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Public 
Law  104-113,  requires  agencies  to  use 
technical  standards  developed  or 
adopted  by  voluntary  consensus 
standards  bodies  unless  the  use  of  such 
standards  is  inconsistent  with 
applicable  law  or  is  otherwise 
impractical.  The  NRC  is  amending  its 
regulations  to  incorporate  by  reference 
regulatory  guides  that  list  ASME  BPV  " 
and  OM  Code  cases  which  have  been 
approved  by  the  NRC.  ASME  Code 
cases,  which  are  ASME-approved 
alternatives  to  the  provisions  of  ASME 
Code  editions  and  addenda,  constitute 
national  consensus  standards,  as 
defined  in  Public  Law  104-113  and 
OMB  Circular  A-119.  They  are 


developed  by  bodies  whose  members 
(including  the  NRC  and  utilities)  have 
broad  and  varied  interests. 

These  statements  of  consideration 
provide  the  reasons  for  modifying  or 
limiting  the  applicability  of  ASME  Code 
cases  otherwise  approved  for  use  by  the 
NRC  as  alternatives  to  current  ASME 
Code  provisions  incorporated  by 
reference  into  §  50.55a.  The  treatment  of 
ASME  BPV  and  OM  Code  cases,  and 
modifications  and  conditions  placed  on 
them,  in  this  final  nde  does  not  conflict 
with  any  policy  on  agency  use  of 
consensus  standards  specified  in  OMB 
Circular  A-119. 


Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  subpart  A 
of  10  CFR  part  51,  that  this  rule  is  not 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  hmnan 
environment,  and,  therefore,  an 
environmental  impact  statement  is  not 
required. 

This  rulemaking  will  not  significantly 
increase  the  probability  or  consequences 
of  accidents;  no  changes  are  being  made 
in  the  types  of  effluents  that  may  be 
released  off  site;  and  there  is  no 
significant  increase  in  public  radiation 
exposure.  Therefore,  there  are  no 
significant  environmental  impacts 
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associated  with  the  action.  Therefore, 
the  NRC  determines  that  there  will  be 
no  significant  off  site  impact  to  the 
public  from  this  action. 

The  basis  for  NRC's  finding  is  set 
forth  in  an  environmental  assessment  on 
this  final  rule.  The  environmental 
assessment  is  available  as  indicated  in 
the  Availability  of  Documents  section 
under  the  Supplementary  Information 
heading.  The  NRC  requested  the  views 
of  the  States  on  the  environmental 
assessment  for  the  rule  and  did  not 
receive  any  comments  fi-om  the  States. 

Paperwork  Reduction  Act  Statement 

This  final  rule  decreases  the  biuden 
on  licensees  for  recordkeeping  and 
reporting  requirements  related  to 
examinations,  tests,  and  repair  and 
replacement  activities  during  refueling 
outages  and  the  recordkeeping 
requirements  associated  with  welding 
procediu-es.  The  annual  public  bxuden 
reduction  for  this  information  collection 
is  estimated  to  average  59  hoiu«  for  each 
of  172  responses.  Because  the  burden 
few  this  information  collection  is 
insignificant,  0MB  clearance  is  not 
required.  The  existing  requirements 
were  approved  by  OMB,  approval 
number  3150-0011. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Regulatory  Analysis 

The  ASME  Code  cases  listed  in  the 
RGs  provide  voluntary  alternatives  to 
the  provisions  in  the  ASME  BPV  Code 
and  OM  Code  for  construction,  ISI,  and 
1ST  of  specific  structures,  systems,  and 
components  used  in  nuclear  power 
plants.  Implementation  of  these  Code 
cases  is  not  required.  Licensees  use 
NRC-approved  ASME  Code  cases  to 
reduce  regulatory  biu-den  or  gain 
additional  operational  flexibility.  It 
would  be  difficult  for  the  NRC  to 
provide  these  advantages  independent 
of  the  ASME  Code  case  publication 
process  without  a  considerable 
additional  resoiuce  expenditure  by  the 
agency.  The  NRC  has  prepared  a 
regulatory  analysis  addressing  the 
qualitative  benefits  of  the  alternatives 
considered  in  this  rulemaking  and 
comparing  the  costs  associated  with 
each  alternative.  The  regulatory  analysis 
is  available  for  inspection  in  the  NRC 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland,  Room  O-l 
F21.  Single  copies  of  the  analysis  may 
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be  obtained  from  Harry  S.  Tovmassian, 
Office  of  Nuclear  Reactor  Regulation, 
U.S.  Nuclear  Regulatory  Commission, 
telephone  (301)  415-3092,  e-mail 
hst@nrc.gov. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980,  (5  U.S.C. 
605Cb)),  the  Commission  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  final  rule 
affects  only  the  licensing  and  operation 
of  nuclear  power  plants.  The  companies 
that  own  these  plants  do  not  fall  within 
the  scope  of  the  definition  of  "small 
entities"  set  forth  in  the  Regidatory 
Flexibility  Act  or  the  size  standards 
established  by  the  NRC  (10  CFR  2.810). 

Backfit  Analysis 

The  provisions  in  this  rulemaking 
permit,  but  do  not  require,  licensees  to 
apply  Code  cases  that  have  been 
reviewed  and  approved  by  the  NRC, 
sometimes  with  modifications  ot 
conditions.  Therefore,  the 
implementation  of  an  approved  Code 
case  is  voluntary  and  does  not 
constitute  a  backfit.  Thus  the 
Conunission  finds  that  these 
amendments  do  not  involve  any 
provisions  that  constitute  a  backfit  as 
defined  in  10  CFR  50.109(a)(1),  that  the 
backfit  rule  does  not  apply  to  this  final 
rule,  and  that  a  backfit  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects  in  10  CFR  Part  50 

Antitrust.  Classified  information, 
Criminal  penalties.  Fire  protection. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954.  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553. 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Part  50. 

■  1.  The  authority  citation  for  Part  50 
continues  to  read  as  follows: 


PART  50— DOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

Authority:  Sees.  102. 103, 104, 105, 161, 
182. 183,  186.  189,  68  Stat.  936,  938,  948, 
953,  954.  955.  956,  as  amended,  sec.  234,  83 
Stat.  444,  as  amended  (42  U.S.C.  2132.  2133 
2134,  2135,  2201.  2232,  2233,  2239.  2282); 
Sees.  201,  as  amended,  202.  206,  88  Stat. 
1242,  as  amended,  1244, 1246  (42  U.S.C 
5841,5842.5846). 

Section  50.7  also  issued  under  Pub.  L. 
95-601,  sec.  10,  92  Stat.  2951,  as 
amended  by  Pub.  L.  102-486,  sec.  2902, 
106  Stat.  3123  (42  U.S.C.  5851).  Section 
50.10  also  issued  under  Sees.  101. 185. 
68  Stat.  936,  955,  as  amended  (42  U.S.C. 
Z131.  2235);  sec.  102,  Pub.  L.  91-190.  83 
Stat.  853  (42  U.S.C.  4332).  Sections 
50.13.  50.54(dd),  and  50.103  also  issued 
under  sec.  108,  68  Stat.  939,  as  amended 
(42  U.S.C.  2138).  SecUons  50.23.  50.35, 
50.55.  and  50.56  also  issued  imder  sec. 
185.  68  Stat.  955  (42  U.S.C.  2235). 
Sections  50.33a,  50.55a  and  Appendix  Q 
also  issued  under  sec.  102,  Pub.  L.  91- 
190,  83  Stat.  853  (42  U.S.C.  4332). 
Sections  50.34  and  50.54  also  issued 
under  Pub.  L.  97-415,  96  Stat.  2073  (42 
U.S.C.  2239).  Section  50.78  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C. 
2152).  Sections  50.80-50.81  also  issued 
under  sec.  184.  68  Stat.  954.  as  amended 
(42  U.S.C.  2234).  Appendix  F  also 
issued  imder  sec.  187.  68  Stat.  955  (42 
U.S.C.  2237). 

■  2.  Section  50.55a  is  amended  by — 

■  a.  Revising  the  introductory  text  of 
paragraph  (b),  the  introductory  text  of 
paragraph  (c)(3),  paragraph  (c)(3)(iv),  the 
introductory  text  of  paragraph  (d)(2), 
paragraph  (d)(2)(iii),  the  introductory 
text  of  paragraph  (e)(2),  paragraphs 
(e)(2)(iii),  (f)(2),  (f)(3)(iii)(A),  (f)(3)(iii)(B). 
(f)(3)(iv)(A),  (f)(3)(iv)(B),  (f)(4)(i). 
(f}(4)(ii).  (g)(2).  (g)(3)(i).  (g)(3)(ii).  (g)(4)(i) 
and  (g)(4)(ii); 

■  b.  Adding  paragraphs  (b)(4).  (b)(5).  and 
(b)(6);  and 

■  c.  Removing  the  text  of  Footnote  6  and 
reserving  the  footnote  niunber. 

§  50.55a    Codes  and  standards. 

*        *        *     '  *        * 

(b)  The  ASME  Boiler  and  F*ressiu« 
Vessel  Code  and  the  ASME  Code  for 
Operation  and  Maintenance  of  Nuclear 
Power  Plants,  which  are  referenced  in 
paragraphs  (b)(1).  (b)(2),  and  (b)(3)  of 
this  section,  were  approved  for 
incorporation  by  reference  by  the 
Director  of  the  Office  of  the  Federal 
Register  piusuant  to  5  U.S.C.  552(a)  and 
1  CFR  part  51.  NRC  Regulatory  Guide 
1.84.  Revision  32,  "Design,  Fabrication, 
and  Materials  Code  Case  Acceptability. 
ASME  Section  HI"  Qune  2003);  NRC 
Regulatory  Guide  1.147  (Revision  0— 
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February  1981),  including  Revision  1 
through  Revision  13  {June  2003), 
"Inservice  Inspection  Code  Case 
Acceptability,  ASME  Section  XI. 
Division  1";  and  Regulatory  Guide 
1.192,  "Operation  euid  Maintenance 
Code  Case  Acceptability,  ASME  OM 
Code"  (June  2003),  have  been  approved 
for  incorporation  by  reference  by  the 
Director  of  the  Office  of  the  Federal 
Register  pursuant  to  5  U.S.C.  552(a)  and 
1  CFR  part  51.  These  regulatory  guides 
list  ASME  Code  cases  which  the  NRC 
has  approved  in  accordance  with  the 
requirements  in  paragraphs  (b)(4),  (b)(5). 
and  (b)(6).  Copies  of  the  ASME  Boiler 
and  Pressure  Vessel  Code  and  the  ASME 
Code  for  Operation  and  Maintenance  of 
Nuclear  Power  Plants  may  be  purchased 
from  the  American  Society  of 
Mechanical  Engineers,  Three  Park 
Avenue,  New  York,  NY  10016.  Also, 
copies  of  these  Codes  and  NRC 
Regulatory  Guides  1.84,  Revision  32; 
1.147,  through  Revision  13;  and  1.192 
are  available  for  inspection  and  copying 
for  a  fee  at  the  Office  of  the  Federal 
Register.  800  N.  Capitol  Street,  Suite 
700,  Washington,  DC,  as  well  as  the 
NRC  Technical  Library,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland  20852-2738.  Single 
copies  of  Regulatory  Guides  may  be 
obtained  free  of  charge  by  writing  the 
Distribution  Services  Section.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by  fax 
to  (301)  415-2289;  or  by  email  to 
DISTRIBUTION@NRC.GOV. 
***** 

(4)  Design,  Fabrication,  and  Mateiials 
Code  Cases.  Licensees  may  apply  the 
ASME  Boiler  and  Pressure  Vessel  Code 
cases  hsted  in  NRC  Regulatory  Guide 
1.84,  Revision  32,  without  prior  NRC 
approval  subject  to  the  following: 

(i)  When  an  applicant  or  licensee 
initially  applies  a  listed  Code  case,  the 
applicant  or  licensee  shall  apply  the 
most  recent  version  of  that  Code  case 
incorporated  by  reference  in  this 
paragraph. 

(ii)  If  an  applicant  or  licensee  has 
previously  applied  a  Code  case  and  a 
later  version  of  the  Code  case  is 
incorporated  by  reference  in  this 
paragraph,  the  applicant  or  licensee  may 
continue  to  apply  the  previous  version 
of  the  Code  case  as  auliiorized,  or  may 
apply  the  later  version  of  the  Code  case, 
including  any  NRC-specified  conditions 
placed  on  its  use,  until  it  updates  its 
Code  of  Record  for  the  component  being 
constructed. 

(iii)  Application  of  an  annulled  Code 
case  is  prohibited  unless  an  applicant  or 
licensee  applied  the  listed  Code  case 
prior  to  it  being  listed  as  annulled  in 


Regulatory  Guide  1.84.  If  an  applicant  or 
licensee  has  applied  a  listed  Code  case 
that  is  later  listed  as  annulled  in 
Regulatory  Guide  1.84,  the  applicant  or 
licensee  may  continue  to  apply  the  Code 
case  until  it  updates  its  Code  of  Record 
for  the  component  being  constructed. 

(5)  Inservice  Inspection  Code  Cases. 
Licensees  may  apply  the  ASME  Boiler 
and  Pressure  Vessel  Code  cases  listed  in 
Regulatory  Guide  1.147  through 
Revision  13,  without  prior  NRC 
approval  subject  to  the  following: 

(i)  When  a  licensee  initially  applies  a 
listed  Code  case,  the  licensee  shall 
apply  the  most  recent  version  of  that 
Code  case  incorporated  by  reference  in 
this  paragraph. 

(ii)  If  a  licensee  has  previously 
applied  a  Code  case  and  a  later  version 
of  the  Code  case  is  incorporated  by 
reference  in  this  paragraph,  the  licensee 
may  continue  to  apply,  to  the  end  of  the 
ciurent  120-month  interval;  the 
previous  version  of  the  Code  case  as 
authorized  or  may  apply  the  later 
version  of  the  Code  case,  including  any 
NRC-specified  conditions  placed  on  its 


use. 


(iii)  Application  of  an  annulled  Code 
case  is  prohibited  unless  a  licensee 
previously  applied  the  listed  Code  case 
prior  to  it  being  listed  as  annulled  in 
Regulatory  Guide  1.147.  Any  Code  case 
listed  as  annulled  in  any  Revision  of 
Regidatory  Guide  1.147  which  a 
licensee  has  applied  prior  to  it  being 
listed  as  annulled,  may  continue  to  be 
applied  by  that  licensee  to  the  end  of 
the  120-month  interval  in  which  the 
Code  case  was  implemented. 

(6)  Operation  and  Maintenance  of 
Nuclear  Power  Plants  Code  Cases. 
Licensees  may  apply  the  ASME 
Operation  and  Maintenance  Nuclear 
Power  Plants  Code  cases  listed  in 
Regulatory  Guide  1.192  without  prior 
NRC  approval  subject  to  the  following: 

(i)  When  a  licensee  initially  applies  a 
listed  Code  case,  the  licensee  shall 
apply  the  most  recent  version  of  that 
Code  case  incorporated  by  reference  in 
this  paragraph. 

(ii)  If  a  licensee  has  previously 
applied  a  Code  case  and  a  later  version 
of  the  Code  case  is  incorporated  by 
reference  in  this  paragraph,  the  licensee 
may  continue  to  apply,  to  the  end  of  the 
current  120-month  interval,  the 
previous  version  of  the  Code  case  as 
authorized  or  may  apply  the  later 
version  of  the  Code  case,  including  any 
NRC-specified  conditions  placed  on  its 
use. 

(iii)  Application  of  an  annulled  Code 
case  is  prohibited  unless  a  licensee 
previously  applied  the  listed  Code  case 
prior  to  it  being  listed  as  annulled  in 
Regulatory  Guide  1.192.  If  a  licensee  has 


applied  a  listed  Code  case  that  is  later 
listed  as  annulled  in  Regulatory  Guide 
1.192,  the  licensee  may  continue  to 
apply  the  Code  case  to  the  end  of  the 
current  120-month  interval. 

(c)*   *   * 

(3)  The  Code  edition,  addenda,  and 
optional  ASME  Code  cases  to  be  applied 
to  components  of  the  reactor  coolant 
pressiu-e  boundary  must  be  determined 
by  the  provisions  of  paragraph  NCA- 
1140,  Subsection  NCA  of  Section  III  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code,  but — 
***** 

(iv)  The  optional  Code  cases  applied 
to  a  component  must  be  those  listed  in 
NRC  Regulatory  Guide  1.84  that  is 
incorporated  by  reference  in  paragraph 
(b)  of  this  section. 


(d)*   *   * 

(2)  The  Code  edition,  addenda,  and 
optional  ASME  Code  cases  to  be  applied 
to  the  systems  and  components 
identified  in  paragraph  (d)(1)  of  this 
section  must  be  determined  by  the  rules 
of  paragraph  NCA-1140,  Subsection 
NCA  of  Section  III  of  the  ASME  Boiler 
and  Pressure  Vessel  Code,  but — 
***** 

(iii)  The  optional  Code  cases  must  be 
those  listed  in  the  NRC  Regulatory 
Guide  1.84  that  is  incorporated  by 
reference  in  paragraph  (b)  of  this 
section. 

(e)*   *   * 

(2)  The  Code  edition,  addenda,  and 
optional  ASME  Code  cases  to  be  applied 
to  the  systems  and  components 
identified  in  paragraph  (e)(1)  of  this 
section  must  be  determined  by  the  rules 
of  paragraph  NCA-1140,  subsection 
NCA  of  Section  III  of  the  ASME  Boiler 
and  Pressure  Vessel  Code,  but — 
***** 

(iii)  The  optional  Code  cases  must  be 
those  listed  in  NRC  Regulatory  Guide 
1.84  that  is  incorporated  by  reference  in 
paragraph  (b)  of  this  section. 

(f)  *   *   * 

(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  January  1,  1971,  but  before  July  1, 
1974,-pumps  and  valves  which  are 
classified  as  ASME  Code  Class  1  and 
Class  2  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  tests  for 
operational  readiness  set  forth  in 
editions  and  addenda  of  Section  XI  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code  incorporated  by  reference  in 
paragraph  (b)  of  this  section  (or  the 
optional  ASME  Code  cases  hsted  in 
NRC  Regulatory  Guide  1.147,  through 
Revision  13,  or  1.192  that  are 
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incorporated  by  reference  in  paragraph 
(b)  of  this  section)  in  effect  6  months 
before  the  date  of  issuance  of  the 
construction  permit.  The  pimips  and 
valves  may  meet  the  inservice  test 
requirements  set  forth  in  subsequent 
editions  of  this  Code  and  addenda 
which  are  incorporated  by  reference  in 
paragraph  (b)  of  this  section  {or  the 
optional  ASME  Code  cases  listed  in 
NRC  Regulatory  Guide  1.147.  through 
■  Revision  13,  or  1.192  that  are 
incorporated  by  reference  in  paragraph 
(b)  of  this  section),  subject  to  the 
:    applicable  limitations  and  modifications 
listed  therein. 

rs)*  *  * 

[iii)  *  *  * 

(A)  Pumps  and  valves,  in  facilities 
whose  construction  permit  was  issued 
before  November  22.  1999,  which  are 
classified  as  ASME  Code  Class  1  must 
be  designed  and  be  provided  with 
access  to  enable  the  performance  of 
inservice  testing  of  the  pumps  and 
valves  for  assessing  operational 
readiness  set  forth  in  the  editions  and 
addenda  of  Section  Xl  of  the  ASME 
Boiler  ^d  Pressure  Vessel  Code 
incorporated  by  reference  in  paragraph 
(b)  of  this  section  (or  the  optional  ASME 
Code  cases  that  are  listed  in  NRC 
Regulatory  Guide  1.147,  through 
Revision  13,  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section)  applied  to  the  construction  of 
the  particular  pump  or  valve  or  the 
Summer  1973  Addenda,  whichever  is 
later. 

(B)  Pumps  and  valves,  in  facilities 
whose  construction  permit  is  issued  on 
or  after  November  22, 1999,  which  are 
classified  as  ASME  Code  Class  1  must 
be  designed  and  be  provided  with 
access  to  enable  the  performance  of 
inservice  testing  of  the  pumps  and 
valves  for  assessing  operational 
readiness  set  forth  in  editions  and 
addenda  of  the  ASME  OM  Code  (or  the 
optional  ASME  Code  cases  listed  in 
NRC  Regulatory  Guide  1.192  that  is 
incorporated  by  reference  in  paragraph 
(b)  of  this  section)  referenced  in 
paragraph  (b)(3)  of  this  section  at  the 
time  the  construction  permit  is  issued, 
(iv)  *  *  * 

(A)  Pumps  and  valves,  in  facilities 
whose  construction  permit  was  issued 
before  November  22,  1999,  which  are 
classified  as  ASME  Code  Class  2  and 
Class  3  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  testing  of  the 
pumps  and  valves  for  assessing 
operational  readiness  set  forth  in  the 
editions  and  addenda  of  Section  XI  of 
the  ASME  Boiler  and  Pressure  Vessel 
Code  incorporated  by  reference  in 
paragraph  (b)  of  this  section  (or  the 


optional  ASME  Code  cases  listed  in 
NRC  Regulatory  Guide  1.147,  through 
Revision  13,  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section)  applied  to  the  construction  of 
the  particular  pump  or  valve  or  the 
Simuner  1973  Addenda,  whichever  is 
later. 

(B)  Pumps  and  valves,  in  facilities 
whose  construction  permit  is  issued  on 
or  after  November  22,  1999,  which  are 
classified  as  ASME  Code  Class  2  and  3 
must  be  designed  and  be  provided  with 
access  to  enable  the  performance  of 
inservice  testing  of  the  pimips  and 
valves  for  assessing  operational 
readiness  set  forth  in  editions  and 
addenda  of  the  ASME  OM  Code  (or  the 
optional  ASME  Code  cases  listed  in  the 
NRC  Regulatory  Guide  1.192  that  is 
incorporated  by  reference  in  paragraph 
(b)  of  this  section)  referenced  in 
paragraph  (b)(3)  of  this  section  at  the 
time  the  construction  permit  is  issued. 
***** 

(4)*   *   *      . 

(i)  Inservice  tests  to  verify  operational 
readiness  of  pumps  and  valves,  whose 
function  is  required  for  safety, 
conducted  during  the  initial  120-month 
interval  must  comply  with  the 
requirements  in  the  latest  edition  and 
addenda  of  the  Code  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
on  the  date  12  months  before  the  date 
of  issuance  of  the  operating  license  (or 
the  optional  ASME  Code  cases  listed  in 
NRC  Regulatory  Guide  1.192  that  is 
incorporated  by  reference  in  paragraph 
(b)  of  this  section),  subject  to  the 
limitations  and  modifications  listed  in 
paragraph  (b)  of  this  section, 
(ii)  Inservice  tests  to  verify 
operational  readiness  of  piunps  and 
valves,  whose  function  is  required  for 
safety,  conducted  during  successive 
120-month  intervals  must  comply  with 
the  requirements  of  the  latest  edition 
and  addenda  of  the  Code  incorporated 
by  reference  in  paragraph  (b)  of  this 
section  12  months  before  the  start  of  the 
120-month  interval  (or  the  optional 
ASME  Code  cases  listed  in  NRC 
Regulatory  Guide  1.147,  through 
Revision  13,  or  1.192  that  are 
incorporated  by  reference  in  paragraph 
(b)  of  this  section),  subject  to  the 
limitations  and  modifications  listed  in 
paragraph  (b)  of  this  section. 


(g)*  *  * 

(2)  For  a  boiling  or  pressurized  water- 
cooled  nuclear  power  facility  whose 
construction  permit  was  issued  on  or 
after  January  1, 1971,  but  before  July  1, 
1974,  components  (including  supports) 
which  are  classified  as  ASME  Code 
Class  1  and  Class  2  must  be  designed 


and  be  provided  with  access  to  enable 
the  performance  of  inservice 
examination  of  such  components 
(including  supports)  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  editions  and  addenda  of  Section 
XI  of  the  ASME  Boiler  and  Pressure 
Vessel  Code  incorporated  by  reference 
in  paragraph  (b)  of  this  section  (or  the 
optional  ASME  Code  cases  listed  in 
NRC  Regulatory  Guide  1.147,  through 
Revision  13,  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section)  in  effect  six  months  before  the 
date  of  issuance  of  the  construction 
permit.  The  components  (including 
supports)  may  meet  the  requirements  set 
forth  in  subsequent  editions  and 
addenda  of  this  Code  which  are 
incorporated  by  reference  in  paragraph 
(b)  of  this  section  (or  the  optional  ASME 
Code  cases  listed  in  NRC  Regulatory 
Guide  1.147,  through  Revision  13,  that 
are  incorporated  by  reference  in 
paragraph  (b)  of  this  section),  subject  to 
the  applicable  limitations  and 
modifications. 
(3)*   *   * 

(i)  Components  (including  supports) 
which  are  classified  as  ASME  Code 
Class  1  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  examination  of 
these  components  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  the  editions  and  addenda  of 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
(or  the  optional  A-SME  Code  cases  listed 
in  NRC  Regulatory  Guide  1.147.  through 
Revision  13.  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section)  applied  to  the  construction  of 
the  particular  component. 

(ii)  Components  which  are  classified 
as  ASME  Code  Class  2  and  Class  3  and 
supports  for  components  which  are 
classified  as  ASME  Code  Class  1,  Class 
2,  and  Class  3  must  be  designed  and  be 
provided  with  access  to  enable  the 
performance  of  inservice  examination  of 
these  components  and  must  meet  the 
preservice  examination  requirements  set 
forth  in  the  editions  and  addenda  of 
Section  XI  of  the  ASME  Boiler  and 
Pressure  Vessel  Code  incorporated  by 
reference  in  paragraph  (b)  of  this  section 
(or  the  optional  ASME  Code  cases  listed 
in  NRC  Regulatory  Guide  1.147.  through 
Revision  13.  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section)  applied  to  the  construction  of 
the  particular  component. 
***** 

(4)*   *   • 

(i)  Inservice  examinations  of 
components  and  system  pressure  tests 
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.  conducted  diuing  the  initial  120-month 
inspection  interval  must  comply  with 
the  requirements  in  the  latest  edition 
and  addenda  of  the  Code  incoqiorated 
by  reference  in  paragraph  (b)  of  this 
section  on  the  date  12  months  before  the 
date  of  issuance  of  the  operating  license 
(or  the  optional  ASME  Code  cases  listed 
in  NRC  Regulatory  Guide  1.147,  through 
Revision  13,  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section,  subject  to  the  limitations  and 
modifications  listed  in  paragraph  (b)  of 
this  section. 

(ii)  Inservice  examination  of 
components  and  system  pressure  tests 
conducted  during  successive  120-month 
inspection  intervals  must  comply  with 
the  requirements  of  the  latest  edition 
and  addenda  of  the  Code  incorporated 
by  reference  in  paragraph  (b)  of  this 
section  12  monUis  before  the  start  of  the 
120-month  inspection  interval  (or  the 
optional  ASME  Code  cases  listed  in 
NRC  Regulatory  Guide  1.147,  through 
Revision  13,  that  are  incorporated  by 
reference  in  paragraph  (b)  of  this 
section),  subject  to  the  limitations  and 
modifications  listed  in  paragraph  (b)  of 
this  section. 
***** 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  June,  2003.  For  the  Nuclear  Regulatory 
Commission. 

William  D.  Travers, 

Executive  Director  for  Operations. 

[FR  Doc.  03-17027  Filed  7-7-03;  8:45  am] 

BUUNG  CODE  7S90-01-I> 


DEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart2S 

[Docket  No.  NM246;  Special  CondiUons  No. 
25-231-SCl 

Special  Conditions:  Embraer  IModel 
170-100  and  170-200  Airpianes; 
Sudden  Engine  Stoppage;  Operation 
Without  Normal  Electrical  Power; 
Interaction  of  Systems  and  Structures 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  conditions;  " 

correction. 

SUMMARY:  This  document  corrects  a 
typographical  error  that  appeared  in 
Final  Special  Conditions  25-231-SC, 
which  were  published  in  the  Federal 
Register  on  April  23,  2003  (68  FR 
19933).  The  typographical  error  resulted 
in  inadvertent  repetition  of  the 
following  language: 


In  lieu  of  compliance  with  14  CFR 
25.1351(d),  the  following  special 
conditions  apply: 

This  language  correctly  appears  in  the 
section  of  the  special  conditions  entitled 
Operation  Without  Normal  Electrical 
Power.  This  same  language  incorrectly 
appears  in  the  section  entitled 
Interaction  of  Systems  and  Structure 
and  should  be  stricken. 

EFFECTIVE  DATE:  April  10.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  FAA,  International  Branch, 
ANM-116,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1503;  facsimile 
(425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  Final 
special  conditions  for  Embraer  Model 
170-100  and  170-200  airplanes  were 
published  in  the  Federal  Register  on 
April  23,  2003  [68  FR  19933].  These 
special  conditions  pertained  to  sudden 
engine  stoppage,  operation  without 
normal  electrical  power,  and  interaction 
of  systems  and  structures. 

As  published,  the  final  special 
conditions  contained  an  inadvertent 
repetition  of  certain  language  on  page 
19935.  After  the  section  entitled 
Operation  Without  Normal  Electrical 
Power,  the  language  "In  lieu  of 
compliance  with  14  CFR  25.13519(d), 
the  following  special  conditions  apply:" 
should  remain.  In  the  section  entitled 
Interaction  of  Systems  and  Structure, 
that  language  should  be  stricken. 

Since  no  other  part  of  the  final  special 
conditions  has  been  changed,  the  final 
special  conditions  are  not  being 
republished. 

The  effective  date  of  the  final  special 
conditions  remains  April  10,  2003. 

Issued  in  Renton,  Washington  on  June  23, 
2003. 

All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-17112  Filed  7-7-03;  8:45  am) 

BtLUNG  COOe  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-25-AD;  Amendment 
39-13217;  AD  2003-13-15] 

RIN  2120-AA64 

Airworthiness  Directives;  Schweizer 
Aircraft  Corporation  Model  269A, 
269A-1,  269B,  269C,  and  TH-55A 
Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Schweizer  Aircraft 
Corporation  (Schweizer)  Model  269A, 
269A-1,  269B.  269C,  and  TH-55A 
helicopters,  that  currently  requires 
inspecting  the  lugs  on  certain  aft  cluster 
fittings  and  each  aluminum  end  fitting 
on  certain  tailboom  struts.  Modifying  or 
replacing  each  strut  assembly  within  a 
specified  time  period  and  serializing 
certain  strut  assemblies  are  also 
required  by  the  existing  AD.  This 
amendment  requires  the  same  actions  as 
the  existing  AD,  and  also  requires  a  one- 
time inspection  and  repair,  if  necessary, 
of  certain  additional  cluster  fittings,  and 
replacement  and  modification  of  certain 
cluster  fittings  within  150  hours  time- 
in-service  (TIS)  or  6  months,  whichever 
occurs  first.  This  amendment  is 
prompted  by  the  need  to  expand  the 
applicability  to  include  certain  Hughes- 
manufactured  cluster  fittings  and  to 
provide  a  terminating  action  for  the 
repetitive  dye-penetrant  inspections  of 
the  cluster  fittings.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  a  tailboom  support  strut  or  a 
cluster  fitting,  which  could  cause 
rotation  of  a  tailboom  into  the  main 
rotor  blades,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  August  12,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  12, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Schweizer  Aircraft  Corporation, 
P.O.  Box  147,  Elmira,  New  York  14902. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 
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FOR  FURTHER  INFORMATION  CONTACT: 

George  Duckett,  Aviation  Safety 
Engineer,  FAA,  New  York  Aircraft 
Certification  Office,  Airframe  and 
Propulsion  Branch,  10  Fifth  Street,  3rd 
Floor,  Valley  Stream,  New  York, 
telephone  (516)  256-7525,  fax  (516) 
568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  by 
superseding  AD  2001-25-52, 
Amendment  39-12726  (6/ PR  19646, 
April  23,  2002),  for  Schweizer  Model 
269A,  269A-1,  269B,  269C,  and  TH- 
55A  helicopters,  was  published  in  the 
Federal  Register  on  February  26,  2003 
(68  FR  8865).  That  action  proposed  to 
require: 

•  Within  10  hours  TIS  and  thereafter 
at  intervals  not  to  exceed  50  hours  TIS, 
dye-penetrant  inspect  the  lugs  and 
replace  any  cracked  cluster  fitting; 

•  Within  150  hours  TIS  or  6  months, 
whichever  occurs  first,  replace  or 
modiiy,  using  kit,  part  number  (P/N) 
SA-269K-106-1,  each  cluster  fitting,  P/ 
N  2iB9A2234  and  P/N  269A2235; 

•  For  strut  assemblies,  P/N  269A2015 
or  P/N  269A2015-5,  at  intervals  not  to 
exceed  50  hours  TIS,  visually  inspect 
the  strut  aluminum  end  fittings  for 
deformation  or  damage,  dye-penetrant 
inspect  the  strut  aluminum  end  fittings 
for  a  crack,  and  replace  deformed, 
damaged,  or  cracked  parts.  Within  500 
hours  TIS  or  one  year,  whichever  occurs 
first,  modify  or  replace  certain  part- 
numbered  strut  assemblies; 

•  Within  100  hours  TIS,  for  Model 
269C  helicopters,  serialize  each  strut 
assenlbly,  P/N  269A2015-5  and 
269A2015-11; 

•  Within  25  hours  TIS  or  60  days, 
whichever  occiu-s  first,  inspect  and 
repair  cluster  fittings,  P/N  269A2234-3 
and  P/N  269A2235-3;  and 

•  Before  further  flight,  replace  any 
cluster  fitting  that  is  cracked  or  has  a 
surface  defect  beyond  rework  limits. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 


the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

On^y  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  regarding  that 
material. 

The  FAA  estimates  that  1,000 
heUcopters  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  2.5  work  hours  for  each 
dye-penetrant  inspection,  12  work  hours 
to  replace  one  cluster  fitting,  4  work 
hours  to  modify  or  replace  the  strut 
assembly,  0.25  work  hours  to  serialize 
the  strut  assembly,  and  16  work  hours 
to  modify  a  cluster  fitting.  The  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$5  for  each  fitting  inspection,  $1,635  to 
replace  a  cluster  fitting,  $1,500  to 
modify  or  replace  the  strut  assembly, 
and  $1,688  for  each  cluster  fitting 
modification  kit  (2  fittings).  Based  on 
these  figiu^s,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$2,260,320  (assuming  2,000  cluster 
fittings  are  inspected,  50  cluster  fittings 
are  replaced,  6  strut  assemblies  are 
modified  or  replaced,  6  strut  assemblies 
are  serialized,  and  1,010  cluster  fittings 
are  modified). 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ect8  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-12726  (67  FR 
19646,  April  23,  2002),  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-13217,  to  read  as 
follows: 

2003-1 3-15    Schweizer  Aircraft 

Coqwration:  Amendment  39-13217. 
Docket  No.  2002-SW-25-AD. 
Supersedes  AD  2001-25-52, 
Amendment  39-12726,  Docket  No. 
2001-SW-58-AD. 
Applicability:  Model  269A,  269 A-1.  269B, 
269C,  and  TH-55A  helicopters,  certificated 
in  any  category,  with  a  tailboom  support  strut 
(strut)  assembly,  part  number  (P/N) 
269A2015  or  269A2015-5;  or  with  a  center 
frame  aft  cluster  fitting,  P/N  269A2234  or 
269A2235.  and  an  aft  cluster  fitting  listed  in 
the  following  table: 


Helicopter  model  number 


Model  269C  

Model  269C  

Model  269A,  A-1,  B,  or  C,  or  TH^^ 


Helicopter  serial  nunfiber 


0570  ttirough  1 165 
0500  ttirough  1 165 

All  


Witt)  aft  cluster  fitting,  P/N 


2WA2234-3 
269A2235-3 
269A2234-3  or  2e9A2235-3 


Exception:  For  the  Model  269 A,  A-1,  B,  or 
C  or  TH-55A  helicopters  with  Hughes-    ' 
manufactured  cluster  fittings,  P/N 
269A2234-3  or  P/N  269A2235-3,  installed,  if 
there  is  written  documentation  in  the  aircraft 
or  manufacturer's  records  that  shows  the 
cluster  fitting  was  originally  sold  by  Hughes 


after  June  1, 1988,  the  requiremente  of  this 
AD  are  not  applicable. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 


AD.  For  helicopters  that  have  been  mbdified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
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the  effect  of  the  modiRcation,  aheration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  Actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  failure  of  a  tailboom  support 
strut  or  lug  on  a  cluster  fitting,  which  could 
cause  rotation  of  a  tailboom  into  the  main 
rotor  blades,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  10  hours  time-in-service'fl'lS), 
and  thereafter  at  intervals  not  to  exceed  50 
hours  TIS,  for  helicopters  with  cluster 
fittings.  P/N  269A2234  or  P/N  269A2235: 


(1)  Using  paint  remover,  remove  paint  from 
the  lugs  on  each  cluster  fitting.  Wash  with 
water  and  dry.  The  tailboom  support  strut 
must  be  removed  prior  to  the  paint  stripping. 

(2)  Dye-penetrant  inspect  the  lugs  on  each 
cluster  fitting.  See  the  following  Figure  1: 

BtLUNG  CODE  4910-13-P 


1MA2234 
Aft  cluster  fitting 
Left  side  show* 
(2C9A223S  rtglit  sM«) 


ln*p«ci  ketli  •ttachiiMat 
l«9«  (top  aatf  b«tt«m  sid**). 
Also,  sntlrs  ctastsr  fIttlMf 
isclttdlng  flasf  •  arsa. 


TalMasn  san^ort 
attackmaat 


MflM  sld»ci««t*r  Mttaf 


Figaral 


BILUNG  CODE  4910-13-C 

(3)  If  a  crack  is  found,  before  further  flight, 
replace  the  cracked  cluster  fitting  with  an 
airworthy  cluster  fitting. 

(b)  Cluster  fittings,  P/N  269A2234  and  P/ 
N  269A2235,  that  have  NOT  been  modified 
with  Kit  P/N  SA-269K-106-1,  are  NOT 
eligible  replacement  parts. 

(c)  Within  150  hours  TIS  or  6  months, 
whichever  occurs  first,  replace  each  cluster 


fitting,  P/N  269A2234  and  P/N  269A2235, 
with  an  airworthy  cluster  fitting  or  modify 
each  cluster  fitting,  P/N  269A2234  and  P/N 
269A2235,  with  Kit,  P/N  SA-269K-106-1. 
Installing  the  kit  is  terminating  action  for  the 
50-hour  TIS  repetitive  dye-penetrant 
inspection  for  these  cluster  fittings.  Broken  or 
cracked  cluster  fittings  are  not  eligible  for  the 
kit  modification. 


(d)  For  helicopters  with  strut  assemblies, 
P/N  269A2015  or  269A2015-5,  accomplish 
the  following;       y 

(1)  At  intervals  not  to  exceed  50  hours  TIS: 

(i)  Remove  the  strut  assemblies,  P/N 
269A2015  or  P/N  269A2015-5. 

(ii)  Visually  inspect  the  strut  aluminum 
end  fittings  for  deformation  or  damage  and 
dye-penetrant  inspect  the  strut  aluminum 
end  fittings  for  a  crack  in  accordance  with 
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Step  n  of  Schweizer  Service  Information 
Notice  No.  N-109.2,  dated  Septe-mber  1, 1976 
(SDM  N-109.2). 

(iii)  If  deformation,  damage,  or  a  crack  is 
found,  before  further  flight,  modify  the  strut 
assemblies  by  replacing  the  aluminum  end 
fittings  with  stainless  steel  end  fittings,  P/N 
269A2017-3  and -5,  and  attach  bolts  in 
accordance  with  Step  III  of  SIN  N-109.2;  or 
replace  each  strut  assembly  P/N  269A2015 
with  P/N  269A2015-9,  and  replace  each  strut 
assembly  P/N  269A2015-5  with  P/N 
269  A201 5-11. 

(2)  Within  500  hours  TIS  or  one  year, 
whichever  occurs  first,  modify  or  replace  the 
strut  assemblies  in  accordance  with 
paragraph  (d)(l)(iii)  of  this  AD. 

(e)  For  the  Model  269C  helicopters,  within 
100  hours  TIS,  serialize  each  strut  assembly. 
P/N  269A2015-5  and  P/N  269A2015-11.  in 
accordance  with  Schweizer  Service 
Infonnation  Notice  No.  N-108.  dated  May  21 
1973. 

(f)  Within  25  hours  TIS  or  60  days, 
whichever  occurs  first,  for  cluster  fittings.  P/ 
N  269A2234-3  and  P/N  269A2235-3, 
perform  a  one-time  inspection  and  repair,  if 
required,  in  accordance  with  Procedures.  Part 
II  of  Schweizer  Service  Bulletin  No.  B-277. 
dated  January  25,  2002. 

(g)  Before  further  flight,  replace  any  cluster 
fitting  that  is  cracked  or  has  surface  defects 
beyond  rework  limits  with  an  airworthy 
cluster  fitting. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (NY AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  NY  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  NY  AGO. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  14  GFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accoTDpHshed. 

(j)  The  inspections,  modifications, 
replacements  and  serializations  shall  be  done 
in  accordance  with  Schweizer  Service 
Information  Notice  No.  N-109.2,  dated 
September  1, 1976;  Schweizer  Service 
Information  Notice  No.  N-108,  dated  May  21, 
1973;  and  Schweizer  Service  Bulletin  No.  B- 
277,  dated  January  25,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a}  and  1  GFR 
part  51.  Copies  may  be  obtained  from 
Schweizer  Aircraft  Corporation,  P.O.  Box 
147,  Elmira,  New  York  14902.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth.  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capilnl  Street,  NW.,  suite  700,  Washington. 
LH_t. 

(k)  This  amendment  becomes  effective  on 
August  12,  2003. 


Issued  in  Fort  Worth,  Texas,  on  June  24, 
2003. 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  03-16685  Filed  7-7-03;  8:45  am] 
BILUNG  CODE  49ia-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-SW-01-AD;  Amendment 
39-1 321 6;  AD  2003-1 3-1 4] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model 
206A,  206A-1,  206B,  2068-1, 206L, 
206L-1,  206L-3,  and  206L^ 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Bell  Helicopter  Textron 
Canada  (BHTC)  model  helicopters  that 
requires  performing  a  continuity  test, 
temporarily  repairing  any  imairworthy 
chip  detector,  and  replacing  any 
repaired  chip  detectors.  This 
amendment  is  prompted  by  reports  of 
poor  or  no  continuity  between  the  insert 
and  the  chip  detector  housing  on  certain 
chip  detectors.  The  actions  specified  by 
this  AD  are  intended  to  prevent  failure 
of  a  chip  detector  indication,  loss  of  a 
critical  component,  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Effective  August  12.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  12. 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada. 
12.800  Rue  de  I'Avenir,  Mirabel.  Quebec 
J7J1R4.  telephone  (450)  437-2862  or 
(800)  363-8023.  fax  (450)  433-0272. 
This  information  may  be  examined  at  • 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region.  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth.  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Castillo.  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
and  Guidance  Group,  Fort  Worth,  Texas 


76193-0110,  telephone  (817)  222-5127, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  the  specified  model 
helicopters  was  published  in  the 
Federal  Register  on  October  21.  2002 
-    (67  FR  64571).  That  action  proposed  to 
require  performing  a  continuity  test; 
repairing  temporarily  the  chip  detectors, 
part  number  (P/N)  B3188B  and  B4093, 
installed  'n  the  transmission  bottom  and 
upper  case,  foimd  on  certain 
transmission  assemblies;  and  replacing 
repaired  chip  detectors. 

Transport  Canada,  the  airvyorthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
BHTC  Model  206A.  206A-1,  206B. 
206B-1.  206L.  206L-1.  206L-3.  and 
206L-4  helicopters.  Transport  Canada 
advises  that  Tedeco  B3188B  and  B4093 
chip  detectors  could  possibly  have  poor 
or  no  continuity  between  the  insert  and 
the  chip  detector  housing.  This  could 
result  in  no  chip  indication  when  the 
chip  detector  has  been  bridged  by  metal 
particles. 

BHTC  has  issued  Alert  Service 
Bulletin  (ASB)  No.  206-01-96.  Revision 
A.  and  No.  206L-01-119.  Revision  A. 
both  dated  May  7,  2001.  which  specify 
accomplishing  the  Eaton  Tedeco 
Product  Bulletins  attached  to  their  Alert 
Service  Bulletin.  The  Eaton  Tedeco 
Product  Bulletins  contain  procedures 
for  performing  a  continuity  test, 
repairing  chip  detectors,  and  replacing 
repaired  chip  detectors.  Transport 
Canada  classified  these  ASBs  as 
mandatory  and  issued  AD  No.  CF- 
2001-33.  dated  August  24.  2001,  to 
ensiu-e  the  continued  airworthiness  of 
these  helicopters  in  Canada. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received  fitjm  two 
commenters. 

The  two  commenters  state  that  the 
cost  of  the  chip  detector  that  was  stated 
in  the  proposal  ($75)  was  incorrect. 
They  estimate  the  correct  cost  of  the 
B3188B  chip  detector  to  be  $308  and  the 
cost  of  the  B4093  chip  detector  to  be 
$378.  Therefore,  one  of  these 
commenters  states  that  the  estimated 
impact  is  more  likely  to  be  $455,795. 
Further,  that  same  commenter  states 
that  he  feels  that  this  increased  cost  will 
result  in  this  AD  having  a  significant  • 
economic  impact  on  a  substantial 
number  of  small  entities  unless  the 
manufacturer  provides  the  parts  at  no 
cost  or  at  a  significandy  reduced  cost. 
We  agree  that  the  cost  of  the  chip 
detectors  was  incorrectly  stated  in  the 
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proposal  and  that  the  actual  cost  of  the 
chip  detectors  is  approximately  the  unit 
costs  provided  by  the  conunenters.  We 
have  revised  our  economic  analysis 
accordingly  using  an  approximate 
average  cost  of  $350  per  chip  detector. 
Using  this  revised  parts'  cost,  the  total 
estimated  gost  impact  of  this  AD 
increases  from  S186,615  ($30  (labor)  per 
helicopter  for  1,131  helicopters,  plus 
$135  ($75  parts  and  $60  labor)  per 
helicopter  for  the  other  1,131 
helicopters)^ to  $497,640  ($30  (labor)  per 
helicopter  for  1,131  helicopters  plus- 
S410  ($350  parts  and  $60  labor)  per 
helicopter  for  the  other  1,131 
helicopters).  While  the  AD  may  affect  a 
substantial  number  of  small  entities,  we 
believe  that  neither  the  original 
estimated  cost  per  helicopter  of  either 
$30  or  $135.  as  applicable,  nor  this 
revised  estimated  cost  per  helicopter  of 
either  $30  of  $410.  as  applicable,  will 
have  a  significant  economic  impact  on 
apy  small  entity. 

One  commenter  questions  whv  the 
proposed  AD  did  not  propos,e  to  require 
a  repetitive  inspection  to  preclude 
fciilure  of  a  chip  detector  subsequent  to 
it  passing  the  inspection  contained  in 
the  proposed  AD.  We  do  not  agree  that 
repetitive  inspections  are  necessary.  The 
inspection  that  is  required  is  intended 
to  provide  a  means  to  identify  an 
unairworthy  chip  detector  installed  on  a 
helicopter.  Once  identified,  the  proposal 
specified  a  temporary  repair  for  the  chip 
detector  until  it  could  be  replaced  with 
an  airworthy  part.  While  it  is  true  that 
a  chip  detector  could  fail  after 
successfully  passing  the  proposed 
inspection,  the  causes  for  potential 
subsequent  failures  are  not  necessarily 
attributable  to  the  design  deficiency 
addressed  by  the  proposed  AD. 
Accordingly,  no  change  is  made  to  this 
AD  based  on  this  comment. 

One  commenter  believes  that  more 
than  50  percent  of  the  currentlv 
installed  chip  detectors  may  be  faultv. 
which  would  increase  the  estimated 
cost  impact  of  the  AD.  The  commenter 
states  that  the  AD  is  not  warranted 
unless  airworthiness  data  were 
presented  to  the  FAA  showing  that  the 
manufacturer's  previously  issued  ASBs 
have  not  been  effective  in  correcting  the 
problem. 

Both  commenters  state  their  concerns 
about  the  availability  of  an  adequate 
inventory  of  chip  detectors  to  replace  all 
unairworthy  chip  detectors  that  may  be 
discovered  during  the  inspections 
required  by  the  AD.  The  FAA  does  not 
agree.  We  consider  our  estimate  that 
half  of  the  fleet  inspections  will  result 
in  detection  of  an  unairworthy  chip 
detector  to  be  a  conservative  estimate. 
That  niunber  may  be  reduced  since 


some  chip  detectors  have  already  been 
replaced  due  to  the  release  of  BHTC's 
ASBs.  Since  compliance  with  an  ASB  is 
not  imiversally  mandatory,  this  AD  is 
being  issued  to  mandate  testing, 
repairing  (if  necessary),  and  replacing 
chip  detectors  for  the  operators  that 
have  not  been  required  to  comply  with 
the  ASB.  We  believe  this  AD  provides 
a  reasonable  method  for  identifying  the 
total  number  of  existing  unairworthy 
chip  detectors,  a  temporary  repair 
procedure  that  allows  chip  detectors  to 
be  made  functional,  and  a  requirement 
to  replace  all  chip  detectors  after  300 
hours  time-in-service  (TIS). 

Further,  one  commenter  states  that 
the  FAA  should  take  the  lead  in 
negotiating  a  firm  replacement 
agreement  with  the  manufacturer  since 
the  proposed  AD  states  that  Tedeco/Bell 
"may  "  provide  replacements  at  "no 
charge."  We  do  not  agree.  Negotiating 
wananty  coverage  between  operators 
and  manufacturers  is  not  a  proper  role 
for  the  FAA.  However,  we  are  required 
to  assess  the  economic  impact  of  our 
regulation  and  we  have  appropriately 
addressed  that  issue  previously  in  our 
discussion  of  the  costs  impact  of  this 
AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  we  have  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously,  and  that  these 
changes  will  not  increase  the  scope  of 
the  AD. 

On  July  10.  2002.  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22.  2002).  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  regarding  that 
material. 

The  FAA  estimates  that  this  AD  will 
affect  2.262  helicopters  of  U.S.  registry, 
and  the  required  actions  will  take 
approximately  0.5  work  hours  per 
helicopter  to  initially  inspect  the  chip 
detectors,  and  0.5  work  hours  per 
helicopter  to  repair  and  ultimately 
replace  any  chip  detectors  that  were 
previously  temporarily  repaired.  The 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$350  per  chip  detector.  Based  on  these 
figures,  we  estimate  the  total  cost 
impact  of  the  AD  on  U.S.  operators  to 
be  $497,640.  assuming  half  of  Uie  fleet 
will  require  repairing  and  replacing  the 
chip  detectors.  The  chip  detector 
manufactiu^r  has  stated  that  it  may 


provide  reworked  or  replacement  parts 
at  no  charge  at  its  discretion. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-13-14    Bell  Helicopter  Textron 

Canada:  Amendment  39-13216.  Docket 
No.  2002-SW-Ol-AD. 

Applicability:  Model  206A.  206A-1,  206B, 
206B-1,  206L,  206L-1,  206L-3,  and  206L-1 
helicopters,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  chip  detector 
indication,  loss  of  a  critical  component,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  For  Model  206 A,  206 A-1.  206B,  and 
206B-1  helicopters,  within  60  days,  perform 
a  continuity  test  and  repair  the  Eaton  Tedeco 
chip  detector  (chip  detector),  part  number  (P/ 
N)  B3188B,  installed  in  the  transmission 
bottom  case,  in  accordance  with  the  "Test 
Procedure",  Procedure  B,  and  the  "Repair 
Instructions"  portions  of  the  Tedeco  Products 
Alert  Service  attached  to  Bell  Helicopter 
Textron  (BHTC)  Alert  Service  Bulletin  (ASB) 
No.  206-01-96,  Revision  A,  dated  May  7 
2001. 

(b)  For  206L,  206L-1,  206L-3,  and  206L- 
4  helicopters: 

(1)  Within  60  days,  perform  a  continuity 
test  on,  and  also  repair,  the  chip  detector,  P/ 
N  B3188B,  installed  in  the  transmission 
bottom  case  found  on  transmission 
assemblies,  P/N  206-040-004-003,  206-040- 
004-005,  206-040-004-101,  206-040-004- 
107,  206-040-004-111,  or  206-040-004-115, 
in  accordance  with  the  "Test  Procedure", 
Procedure  B,  and  the  "Repair  Instructions" 
portions  of  the  Tedeco  Products  Alert  Service 
Bulletin  for  affected  P/N  B3188B  chip 
detectors,  attached  to  BHTC  ASB  No.  206L- 
01-119,  Revision  A,  dated  May  7,  2001. 

(2)  Within  60  days,  perform  a  continuity 
lest  and  repair  the  chip  detector,  P/N  B4093, 
installed  in  the  transmission  top  case  found 
on  transmission  assemblies,  P/N  206-040- 
004-003,  206-040-004-005,  206-040-004- 
101.  or  206-040-004-111,  in  accordance 
with  the  "Test  Procedure",  Procedure  B,  and 
the  "Repair  Instructions"  portion  of  the 
Tedeco  Products  Alert  Service  Bulletin  for 
the  affected  P/N  B4093  chip  detectors, 
attached  to  BHTC  ASB  No.  206L-01-119, 
Revision  A,  dated  May  7,  2001. 

(c)  Within  300  hours  time-in-service  (TIS) 
after  any  chip  detector  is  repaired,  replace 
the  chip  detector  with  a  reworked  or  new 
production  airworthy  chip  detector. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Safety 
Management  Group,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Safety 
Management  Group. 

No«e  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
comphance  with  this  AD,  if  anv,  may  be 
obtained  from  the  Safety  Management  Group. 

(e)  Special  flight  permits  will  not  be 
issued. 

(f)  Testing,  repairing,  and  replacing  chip 
detectors  shall  be  done  in  accordance  with 
Bell  Helicopter  Textron  Canada  Alert  Service 
Bulletins  No.  206-01-96,  Revision  A.  and 
No.  206L-01-119,  Revision  A.  both  dated 


May  7,  2001.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec  J7J1R4. 
Copies  may  be  inspected  at  the  FAA,  Office 
of  the  Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street.  NW..  suite  700. 
Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
August  12,  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2001-33,  dated  August  24,  20tll. 

Issued  in  Fort  Worth.  Texas,  on  June  23 
2003. 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-16686  Filed  7-7-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-27-AD;  Amendment 
39-1 321 4;  AD  2003-1 3-1 3] 

RiN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Model  222, 
222B,  and  222U  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Bell  Helicopter  Textron 
Canada  (Bell)  model  helicopters  that 
requires  a  one-time  inspection  of  the 
adjustable  stop  screws  of  the  magnetic 
brake  assembly;  repairing,  as 
appropriate,  certain  mechanical  damage 
to  the  cyclic  and  collective  flight  control 
magnetic  brake  arm  assembly  (arm 
assembly),  if  necessary;  and  installing 
the  stop  screw  with  the  proper  adhesive, 
adjusting  the  arm  assembly  travel,  and 
applying  slippage  marks.  This 
amendment  is  prompted  by  reports  that 
the  magnetic  brake  adjustable  screws 
have  backed  out,  which  limited  travel  of 
the  arm  assembly.  The  actions  specified 
by  this  AD  are  intended  to  detect  loose 
adjustable  stop  screws  that  could  result 
in  limiting  the  travel  of  the  cyclic  and 
collective  arm  assembly,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  August  12.  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the     ;  . 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  12, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada, 
12,800  Rue  de  I'Avenir,  Mirabel,  Quebec 
J7J1R4,  telephone  (450)  437-2862  or 
(800)  363-8023,  fax  (450)  433-0272. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel. 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth.  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harrison,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Safety  Management  Group,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5128,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  Bell  Model  222,  222B, 
and  222U  helicopters  was  published  in 
the  Federal  Register  on  February  7,  2003 
(68  FR  6383).  That  action  proposed  to 
require  inspecting  the  adjustable  stop 
screws  of  the  magnetic  brake  assembly 
to  ensure  they  are  installed  correctly; 
repairing  the  arm  assembly,  if  necessary; 
installing  the  stop  screw  with  the  proper 
adhesive;  adjusting  the  arm  assembly 
travel;  and  applying  slippage  marks. 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Bell  Model  222,  222B,  and  222U 
helicopters  with  Instrument  Flight  Rule 
(IFR)  kits,  part  number  (P/N)  222-706- 
013,  installed,  and  all  delivered  spare 
magnetic  brakes,  P/N  222-706-013. 
manufactured  by  Memcor  Truohm,  Inc., 
under  P/N  MP  498-3.  Transport  Canada 
advises  that  the  stop  screws,  P/N 
MS51959-3,  of  the  magnetic  brake,  P/N 
204-001-376-003  (Memcor  Truohm  P/ 
N  MP  498-3),  were  installed  without  the 
proper  adhesive. 

Bell  has  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  lASB) 
No.  222-01-87,  for  Model  222  and  222B 
helicopters,  and  ASB  No.  222U-01-58. 
for  Model  222U  helicopters,  both  dated 
January  19.  2001.  Both  ASB's  specify  a 
one-time  inspection  of  the  magnetic 
brake  adjustable  stop  screw,  P/N 
M5  5 195  9-3;  repairing  any  arm  assembly 
mechanical  damage  created  by  the 
screws;  and  installing  the  stop  screw 
with  the  proper  adhesive  and  adjusting 
the  arm  assembly  shaft  travel.  Transport 
Canada  classified  these  ASB's  as 
mandatory  and  issued  AD  No.  CF- 
2002-17,  dated  March  4,  2002.  to  ensure 
the  continued  airworthiness  of  these 
helicopters  in  Canada. 
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Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

The  FAA  estimates  that  92  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  houi-. 
Required  parts  will  cost  approximately 
$3,785.  Based  on  these  figures,  the  total 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $364,780,  assuming 
all  parts  are  replaced. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11,034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi'om  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-1 3-1 3    Bell  Helicopter  Textron 

Canada:  Amendment  39-13214.  Docket 
No.  2002-SW-27-AD. 

Applicability:  Model  222,  222B,  and  222U 
helicopters,  with  a  magnetic  brake,  part 
number  (P/N)  204-001-376-105  or  -107, 
installed,  that  was  manufactured  by  Memcor 
Truohm,  Inc.  as  P/N  MP498-105  or -107, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  100  hours 
time  in  service  and  before  installation  of  any 
affected  magnetic  brake,  unless  accomplished 
previously. 

To  detect  loose  adjustable  stop  screws  that 
could  result  in  limiting  the  travel  of  the 
cyclic  and  collective  arm  assembly,  and 
subsequent  loss  of  control  of  the  helicopter: 

(a)  Inspect  and,  if  necessary,  repair,  adjust, 
and  apply  slippage  marks  to  the  magnetic 
brake  assembly  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs  5. 
through  11.  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  (ASB)  No.  222-01-87, 
applicable  to  Model  222  and  222B 
helicopters,  or  ASB  No.  222U-01-58, 
applicable  to  Model  222U  heHcopters,  both 
dated  January  19,  2001,  except  if  damage  to 
the  arm  assembly  exceeds  0.030  inch  (0.762 
mm),  replace  the  magnetic  brake  assembly 
with  an  airworthy  magnetic  brake  assembly. 
Contacting  the  manufacturer  is  not  required. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Safety 
Management  Group,  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Mafhtenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager,  Safety 
Msmagement  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Safety  Management  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  actions  referenced  in  paragraph  (a) 
of  this  AD  shall  be  done  in  accordance  with 
Bell  Helicopter  Textron  Alert  Service 
Bulletin  (ASB)  No.  222-01-87,  applicable  to 
Model  222  and  222B  helicopters,  or  ASB  No. 
222U-01-58,  applicable  to  Model  222U         . 
helicopters,  both  dated  January  19,  2001. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec  J7J1R4. 
Copies  may  be  inspected  at  the  FAA,  Office 
of  the  Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  SU-eet,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
August  12,  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  CF-2002- 
17,  dated  March  4,  2002. 

Issued  in  Fort  Worth,  Texas,  on  June  20, 
2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  03-16688  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-45-AD;  Amendment 
39-13218;  AD  2003-13-16] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  90, 100,  and  200 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  90, 100,  and  200 
series  airplanes.  This  AD  requires  you  to 
inspect  the  forward  side  of  the  aft 
pressure  bulkhead  for  scoring  damage 
and  repair,  if  necessary.  This  AD  is  die 
result  of  reports  of  the  aft  pressure 
bulkhead  being  damaged  by  scoring 
during  manafacttore.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  damage  to  the  aft 
pressure  bulkhead  of  the  fuselage.  Such 
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damage  could  lead  to  fatigue  failure  of 
the  bulkhead. 

DATES:  This  AD  becomes  effective  on 
August  25,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  August  25,  2003. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  9709  E. 
Central,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  view  this  information  at 
the  Federal  Aviation  Administratioi? 
(FAA),  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2002-CE-45-AD,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Steven  E.  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Wichita, 
Kansas  67209;  telephone:  (316)  946- 
4124;  facsimile:  (316)  946-4107. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  reports  that 
during  manufacturing,  nine  aft  pressure 
bulkheads  of  Raytheon  90,  100,  and  200 
series  airplanes  may  have  been  damaged 
by  scribing  or  knife  marks  (scoring). 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

The  damage  to  the  aft  pressure 
bulkhead  may  cause  fatigue  failure  of 
the  bulkhead. 


Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Raytheon  90, 
100,  and  200  series  airplanes.  This 
proposal  was  published  in  the  Federal 
Re^ster  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  February  14 
2003  (68  FR  7449).  The  NPRM  proposed 
to  require  you  to  inspect  the  forward 
side  of  the  aft  pressure  bulkhead  for 
scoring  damage  and  repair,  if  damage  is 
found. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  The  following  presents 
the  comment  received  on  the  proposal 
and  FAA's  response  to  the  comment: 

Comment  Issue: 

AD  Applicability  to  Model  B200 
Range  of  Serial  Numbers. 

What  Is  the  Commenter's  Concern? 

The  commenter  states  that  there  is  a 
typographical  error  in  the  range  of  serial 
numbers  for  the  Model  B200 
applicability. 

What  Is  FAA's  Response  to  the  Concern? 

We  concur.  The  last  serial  number  for 
the  Model  B200  applicabiUty  is 
incorrectly  stated  as  BB-14443.  The 
correct  serial  number  is  BB-1443.  We 
will  change  the  final  rule  AD  action  to 
incorporate  the  correct  serial  niunber. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 


Labor  cost 


presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

—Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— Do  not  add  any  additional  biu-den 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  AD? 

On  July  10,  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  3,223 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection  of  the 
forward  side  of  the  aft  pressure 
bulkhead: 


8  workhours  x  $60  per  hour  =  $480 


wJ( 


Parts  cost 


Not  applicable 


Total  cost  per 
airplane 


$480 


Total  cost  on  U.S. 
operators 


$1,547,040 


i  estimate  the  following  costs  to 
accomplish  any  necessary  repairs  that 
will  be  required  based  on  the  results  of 


the  inspection.  We  have  no  way  of 
determining  the  nimiber  of  airplanes 
that  may  need  such  repair  of  the 


forward  side  oT  the  aft  pressure 
bulkhead: 


Labor  cost 


16  wofkhours  x  $60  per  hour  =  $960 


Parts  cost 


$25 


Total  cost  per 
airplane 


$985 
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Compliance  Time  of  This  AD 

What  Will  Be  the  Compliance  Time  of 
This  AD? 

The  compliance  time  of  this  AD  is 
within  the  next  6  calendar  months  after 
the  effective  date  of  this  AD. 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

This  unsafe  condition  is  not  a  result 
of  the  number  of  times  the  airplane  is 
operated.  The  chance  of  this  situation 
occxuring  is  the  same  for  an  airplane 
with  10  hours  TIS  as  it  would  be  for  an 
airplane  with  51)0  hours  TIS.  For  this 
reason,  FAA  has  determined  that  a 
compliance  based  on  calendar  time  will 
be  utilized  in  this  AD  in  order  to  ensure 
that  the  imsafe  condition  is  addressed 
on  all  airplanes  in  a  reasonable  time 
period. 

Regulator^Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 


Model 


(1)  65-90,  65-A90,  B90,  C90,  and  C90A 

(2)  E90  

(3)  F90  

(4)  H90  (T-44A) 

(5)  100  and  A100 .'. 

(6)  A100  (li-21F) 

(7)  A100-1  (U-2:1J)  

(8)  A200  (C-12A)  and  (C-12C)  

(9)  A200C  {UC-12B)  

(10)  A200CT  (t>12D)  

(11)  A200CT  (C-12F)  

(12)  B200C  (C-12F)  

(13)  A200CT  (FWC-12D)  

(14)  A200CT  (RC-12D)  

(15)  A200CT  (RC-12G) 

(16)  A200CT  (RC-12H)  

(17)  A200CT  (RC-12K) „ 

(18)  A200CT  (RC-12P)  

(19)  A200CT  (RC-12Q) 

(20)  B100  

(21)  B200C  

(22)  200C  .: 

(23)  B200C  (C-12F)  

124)  B200C  (C-12R) 

(25)  B200C  (UC-12F) 

(26)  B200C  (UC-12M) 

(27)  B200CT  and  200CT  

(28)  B200T  and  200T  

(29)  200' 


the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  imder  the  authority  z 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2003-13-16    Raytheon  Aircraft  Company: 

Amendment  39-13218;  Docket  No. 

2002-CE-45-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certincated  in  any  category: 


Serial  numbers 


LJ-1  through  LJ-1287,  LJ-1289  through  U-1294,  and  LJ-1296  through  LJ-1299 

LW-1  through  LW-347. 

LA-2  through  LA-236. 

LL-1  through  LL-61.  .  . 

B-2  through  B-69,  B-93,  and  B-100  through  B-247. 

B1 ,  B-90  through  B-92,  and  B-94  through  B-99. 

BB-3  through  BB-5. 

BC-1  through  BC-61,  BC-62  through  BC-75,  and  BD-1  through  BD-30. 

BJ-1  through  BJ-66 

BP-1,  BP-1 9.  and  BP-24  through  BP-51. 

BP-52  through  BP-63. 

BP-64  through  BP-71.  BL-73  through  BL-112,  and  BL-118  through  BL-123. 

BP-7  through  BP-1 1. 

GR-1  through  GR-12. 

FC-1  through  FC-3. 

GR-1 4  through  GR-1 9. 

FE-1  through  FE-9.  , 

FE-25  through  FE-31,  FE-33,  and  FE-35.  "  *  ' 

FE-32,  F-34,  and  FE-36. 

BE-1  through  BE-137. 

BL-37  through  BL-57,  BL-61  through  BL-72,  and  BL-124  through  BL-138. 

BL-1  through  BL-23,  BL-26  through  BL-36. 

BP-64  through  BP-71.  BL-73  through  BL-112,  and  BL-118  through  BL-123. 

BW-1  through  BW-29. 

BU  1  through  BU10. 

BV-1  through  BV-10. 

BN-1  through  BN-4. 

BT-1  through  BT-34,  and  BB-1314. 

BB-2,  BB-6  through  BB-185.  BB-187  through  BB-202,  BB-204  through  BB-269  BB-271 
through  BB-407.  BB^09  through  BB-468.  BB-^70  through  BB-488,  BB-490  through  BB- 
509,  BB-511  through  BB-529,  BB-531  through  BB-550,  B&-552  through  BB-562  BB-564 
through  BB-572,  BB-574  through  BB-590,  BB-592  through  BB-608,  BB-610  through  BB- 
626,  BB-628  through  BB-646,  BB-648  through  BB-664,  BB-666  through  BB-694  BB-696 
through  BB-733,  BB-735  through  BB-792,  BB-794  through  BB-797,  BB-799  through  BB- 
822,  BB-825  through  BB-828,  BB-^830  through  BB-853,  BB-872,  BB-873  BB-e92  BB- 
893,  and  BB-912. 
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Serial  numbers 


BB-734.  BB-793.  BB-829,  B&-854  through  BB-870,  BB-874  throuah  BB^891    BB-ft<M  rr_ 

BB-1M2    BB-1094    BB-1099  through  BB-1104,   BB-1106  through  BB-1116    BB-1118 
through   BB-1184,   BB-1186  through   BB-1263,   BB-1265   throuah   BBTiPaa'  BbI  pon 

through  BB-1425,  BB-1427  through  BB-1438,  and  BB-1440  through  B&-14^'   "^'^ 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identiHed  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 


(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  damage  to  the  aft 
pressW  bulkhead  of  the  fuselage.  Such 


Actions 


(1)  Inspect  the  fonward  side  of  the  aft  pressure 
bulkhead  for  scoring  damage. 


(2)  If  scoring  damage  Is  found,  repair  as  speci- 
fied In  the  Raytheon  Aircraft  Mandatory  Serv- 
ice Bulletin  No.:  SB  53-3513,  Rev.  1,  dated: 
October  2002.  As  applicable,  obtain  a  repair 
plan  from  Raytheon  Aircraft  Company 
through  FAA  at  the  address  specified  In  para- 
graph (e)  of  this  AD  and  Incorporate  this  re- 
pair scheme. 


damage  could  lead  to  fatigue  failure  of  the 
bulkhead. 

(d)  What  actions  must!  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Compliance 


Within  the  next  6  calendar  months  after  Au- 
gust 25,  2003  (the  effective  date  of  this 
AD),  unless  already  accomplished. 

Prior  to  further  flight  after  the  Inspection  re- 
quired In  paragraph  (d)(1)  of  this  AD,  un- 
less already  accomplished. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way.'' To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
use  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Wichita 
Aircraft  CertificaUon  Office  (AGO).  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Mr.  Steven  E.  Potter,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office,  FAA, 
1801  Airport  Road,  Wichita,  Kansas  67209- 
telephone:  (316)  946-4124;  facsimile:  (316) 
946-4107. 

[f)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Ra)^eon  Aircraft  Mandatory  Service 
Bulletin  No.:  SB  53-3513,  Rev.  1,  dated- 
October  2002.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  horn  Raytheon 
Aircraft  Company,  9709  E.  Central,  Wichita, 
Kansas  67201-0085;  telephone:  (800)  429- 
5372  or  (316)  676-3140.  You  may  view 
copies  at  the  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(g)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  August  25,  2003. 

Issued  in  Kansas  City,  Missouri,  on  June 
25.2003. 

Doreoda  D.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-16691  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  96-ANE-40-AD;  Amendment 
39-13212;  AD  97-18-02R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Hartzeil 
Propeller  Inc.  (  )HC-(  K2.3KX,VX  H  ) 
Series  and  HA-A2V20-1B  Series 
Propellers  with  Aluminum  Blades; 
Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  97-18-02R1  applicable  to  Hartzeil 
Propeller  Inc.  (  )HC-(  )(2,3)(X,V)(  H  ) 
series  and  HA-A2V20-1B  series 
propellers  with  aluminum  blades  that 
was  published  in  the  Federd  Register 
on  June  26,  2003  (68  FR  37960).  The 
Amendment  number  was  omitted  from 
the  second  paragraph  of  the 
Amendatory  Language  Section.  This 
document  corrects  that  omission.  In  all 
other  respects,  the  original  dociunent 
remains  the  same. 

EFFECTIVE  DATE:  Effective  June  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 


"Procedures 


In  accordance  with  the  Accomplishment  In- 
stmctions  of  Raytheon  Aircraft  Mandatory 
Service  Bulletin  No.:  SB  53-3513,  Rev    1 
dated:  October  2002. 

In  accordance  with  the  Accomplishment  In- 
stmctions  of  Raytheon  Aircraft  Mandatory 
Service  Bulletin  No.:  SB  53-3513,  Rev.  1, 
dated:  October  2002.  As  applicable,  repair 
in  accordance  with  a  repair  scheme  ob- 
tained from  Raytheon  Aircraft  Company. 
Obtain  this  repair  scheme  through  FAA  at 
the  address  specified  in  paragraph  (e)  of 
this  AD. 


Chicago  Aircraft  Certification  Office. 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Ave.,  Des  Plaines,  IL  60018; 
telephone  (847)  294-7031;  fax  (847) 
294-7834. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  AD,  FR  Doc,  03-15991,  applicable 
to  Hartzeil  Propeller  Inc.  (  )HC- 
{  )(2,3)(X,V)(  )-(  )  series  and  HA- 
A2V20-1B  series  propellers  with 
aluminimi  blades,  was  published  in  the 
Federal  Register  on  June  26,  2003  (68 
FR  37960).  The  following  correction  is 
needed: 

§39.13    [Corrected] 

■  On  page  37960,  in  the  third  column,  in 
the  Amendatory  Language  Section,  in  the 
second  paragraph,  in  the  second  from  the 
last  Une,  "Amendment  39-XXXXX"  is 
corrected  to  read  "Amendment  39- 
13212". 

Issued  in  Burlington,  MA,  on  June  26, 
2003. 

Francis  A.  Favara, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-17018  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  382  ' 

[Docket  No.  OST-2003-1 1 473] 

RIN  2105-ADO4 

Reporting  Requirements  for  Disabiltty- 
Relaied  Complaints 

agency:  Office  of  the  Secretary, 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  This  document  requires  most 
certificated  U.S.  air  carriers  and  foreign 
air  carriers  operating  to  and  from  the 
U.S.  that  conduct  passenger-carrying 
service  to  record  and  categorize 
complaints  that  they  receive  alleging 
inadequate  accessibility  or 
discrimination  on  the  basis  of  disability 
according  to  the  type  of  disability  and 
nature  of  complaint,  prepare  a  summary 
report  of  those  complaints,  submit  the 
report  Annually  to  the  Department  of 
Transportation's  (Department  or  DOT) 
Aviation  Consiuner  Protection  Division, 
and  retain  copies  of  correspondence  and 
record  of  action  taken  on  disability- 
related  complaints  for  three  years. 

DATES:  This  rule  is  effective  on  August 
7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Blane  A.  Workie,  Office  of  the  General 
Counsel,  400  7th  Street,  SW.,  Room 
4116,  Washington,  DC  20590.  (202)  366- 
9342  (voice),  (202)  366-7152  (Fax)  or 
6ya/ie.  ivorfcie@osf.c/otgov  (E-mail). 
Arrangements  to  receive  the  rule  in  an 
alternative  format  may  be  made  by 
contacting  the  above-named  individual. 
SUPPLEMENTARY  MFORKATlCm: 

Background 

The  Air  Carrier  Access  Act  (ACAA,  49 
U.S.C.  41705)  prohibits- discriminatory 
treatment  of  persons  with  disabilities  in 
air  transportation.  The  Wendell  H.  Ford 
Aviation  Investment  and  Refonn  Act  for 
the  21st  Century  ("AIR-21";  Public  Law 
106-181)  signed  into  law  on  April  5, 
2000,  extended  the  requirements  of  the 
Air  Carrier  Access  Act  to  foreign  air 
carriers  and  required,  among  other 
things,  that  the  Secretary  of 
Transportation  "regularly  teview  all 
complaints  received  by  air  carriers 
alleging  discrimination  on  the  basis  of 
disability"  and  "report  annually  to 
Congress  on  the  results  of  such  review." 

On  February  14,  2002.  the  Department 
published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  implement  the 
requirement  of  AIR-21  (67  FR  6892). 
The  notice  stated  that  the  only  practical 
way  the  Department  can  implement  the 


statutory  requirement  to  review 
disability  complaints  received  by  air 
carriers  and  report  annually  to  Congress 
on  the  results  of  the  review  is  by 
requiring  carriers  to  record  disability- 
related  complaint  data  and  submit  it  to 
the  Department.  It  proposed  to  require 
an  annual  report  on  the  disability- 
related  incidents  communicated  by 
passengers  to  U.S.  certificated  and 
foreign  air  carriers  involving  flights  to, 
from  or  between  U.S.  points.  Air  carriers 
would  be  required  to  categorize 
complaints  that  they  receive  into 
specific  groups,  and  would  be  required 
to  retain  for  three  years  copies  of  the 
complaints  and  the  records  of  the  action 
taken  on  the  complaints.  The  proposed 
reporting  regulations  would  not  apply  to 
air  taxis,  commuter  air  carriers,  small 
certificated  air  carriers  and  foreign  air 
carriers  that  operate  strictly  small 
aircraft  (60  seats  or  less).  The  proposed 
reporting  requirements  would  apply  to 
all  operations  of  carriers  utilizing  a 
mixed  fleet  (both  large  and  small 
aircraft). 

The  NPRM  had  six  main  components 
on  which  we  specifically  solicited 
comment:  (1)  The  scope/coverage  of  the 
rule;  (2)  the  definition  of  a  disability- 
related  complaint:  (3)  the  categories  of 
data  collected;  (4)  the  frequency  of  data 
reporting;  (5)  the  procedures  for 
submission  of  data;  and  (6)  the  period 
of  record  retention.  The  comment 
period  closed  on  June  4,  2002.  The  DOT 
received  eleven  comments,  three  from 
disability  community  organizations 
(Eastern  Paralyzed  Veterans 
Association,  Epilepsy  Foundation, 
Paralyzed  Veterans  of  America),  four 
from  foreign  air  carriers  (British 
Airways,  Iberia  Lineas  Aereas  de 
Espana,  Crossair  Ltd.  d/b/a  Swiss, 
Virgin  Atlantic  Airways),  one  ft-om  a 
U.S.  carrier  (Atlantic  Southeast  Airlines) 
and  three  from  industry  associations 
representing  airlines  (Air  Transport 
Association  of  America,  International 
Air  Transport  Association,  Regional 
Airline  Association).  Generally,  the 
disability  community  organizations 
supported  the  rule  while  carriers  and 
industry  representatives  either  opposed 
the  rule  or  foimd  the  rule  to  be  overly 
broad. 

Discussion  of  Comments 

1.  Entities  Covered  Under  the  Rule 

Proposed  Rule:  Under  the  proposed 
rule,  certificated  U.S.  carriers  that 
conduct  passenger-carrying  service  with 
at  least  one  aircraft  having  a  designed 
seating  capacity  of  more  Cban  60 
passengers  and  foreign  air  carriers 
operating  to  and  from  the  United  States 
that  conduct  passenger-carrying  service 


with  at  least  one  aircraft  having  a 
designed,  seating  capacity  of  more  than 
60  passengers  would  be  required  to 
record,  categorize  and  submit  disability- 
related  complaint  data. 

Comments:  The  disability  community 
organizations  conunented  that  the 
requirement  to  record,  categorize  and 
submit  disability-related  complaint  data 
should  also  apply  to  carriers  conducting 
passenger-carrying  service  on  smaller 
aircraft.  More  specifically,  the  Eastern 
Paralyzed  Veterans  Association  (EPVA) 
commented  that  the  rule  should  be 
expanded  to  cover  all  carriers  who 
operate  aircraft  with  30  or  more 
passenger  seats,  while  the  Epilepsy 
Foundation  and  Paralyzed  Veterans  of 
America  (PVA)  asserted  that  the  rule 
should  be  expanded  to  include  all 
carriers  operating  aircraft  with  19  or 
more  passenger  seats.  The  disability 
community  organizations  believe  that 
expansion  of  the  rule  to  cover  smaller 
aircraft  is  appropriate  as  small  aircraft 
provide  the  only  means  of  air  travel 
available  for  certain  areas  of  the  United 
States. 

The  Regional  Airline  Association 
(RAA)  contends  that  the  scope  of  the 
rule  should  not  be  expanded  and  agrees 
with  the  Department's  proposal 
excluding  commuter  carriers  and 
certificated  carriers  operating  only 
aircraft  with  60  or  fewer  seats  from  the 
reporting  requirement.  RAA  states  that 
these  entities  carry  a  small  percentage  of 
passenger  traffic  but  that  the  cost  of 
complying  with  the  rule  would  be 
enormous,  as  numerous  regional  air 
carriers  do  not  have  the  systems  or 
software  to  record,  categorize,  and 
submit  disability-related  complaint 
data. 

All  of  the  foreign  air  carriers  that 
commented  on  the  proposal  oppose  its 
application  to  foreign  airlines.  Several 
foreign  air  carriers  contend  that  AIR-21 
does  not  require  that  the  Department's 
report  to  Congress  include  complaints 
received  by  "foreign  air  carriers"  since 
AIR-21  states  that  "all  complaints 
received  by  air  carriers"  be  reported  to 
Congress  and  the  term  "foreign  air 
carrier"  is  not  normally  encompassed 
within  the  term  "afr  carrier."  The 
International  Air  Transport  Association 
(lATA),  British  Airways,  Iberia  Lineas 
Aereas  de  Espana  (Iberia),  Crossair  Ltd. 
d/b/a  Swiss  (Swiss),  Virgin  Atlantic 
Airways  (Virgin)  also  argue  that  the 
proposed  rule  would  impose  an  undue 
burden  on  foreign  airlines.  lATA  and 
Virgin  further  assert  that  the  proposal 
raises  extraterritoriality  concerns.  lATA 
believes  that  it  is  unclear  whether  the 
proposed  rule  would  require  complaints 
relating  to  events  outside  the  U.S.  be 
reported  to  the  Department.  Another 
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concern  raised  by  British  Airways  is 
that  the  proposed  rule  would  lead  to 
unanticipated  negative  consequences 
such  as  other  countries  imposing 
comparable  reporting  requirements  on 
all  carriers  serving  those  countries. 

DOT  Response:  After  ftally 
considering  the  disability  community 
organizations'  comments  that  the  nde 
should-be  extended  to  cover  carriers 
that  operate  aircraft  with  60  or  fewer 
seats,  the  Department  maintains  that  it 
is  reasonable  to  apply  the  rule  only  to 
carriers  operating  larger  than  60-seat 
aircraft.  In  choosing  to  exclude  ft-om  the 
reporting  requirement  commuter 
carfiers  and  certificated  carriers 
operating  only  "small  aircraft"  (aircraft 
with  60  or  fewer  seats),  the  Department 
has  tried  to  balance  the  need  to  receive 
good  data  regarding  accessibility  in  air 
travel  and  the  cost  of  compliance  to 
carriers  operating  only  aircraft  with  less 
than  60  seats.  Carriers  operating  only 
aircraft  with  60  or  fewer  seats  are 
classified  as  small  under  the  OST 
aviation  "small  business"  standard  in 
14  CFR  399.73  and  the  Regulatory 
Flexibility  Act  encourages  agencies  to 
consider  flexible  approaches  to  the 
regulation  of  small  businesses  and  other 
small  entities  that  take  into  account 
their  special  needs  and  problems.  As 
explained  by  RAA  in  its  comments,  the 
cost  of  complying  with  the  reporting 
requirements  would  be  prohibitive  for 
most  of  its  58  member  airlines.  Fiuther, 
the  vast  majority  of  passengers  are 
carried  on  aircraft  with  more  than  60 
seats  so  the  Department  would  still  be 
able  to  receive  high-qualify  data  without 
extending  coverage  of  the  proposal  to 
carriers  operating  only  small  aircraft. 

The  Department  is  also  not  persuaded 
by  comments  that  there  is  no  statutory 
basis  for  the  Department  to  impose  the 
new  reporting  requirements  on  non-U.S. 
carriers.  AIR-21,  which  extended  the 
Air  Carrier  Access  Act  (ACAA)  to 
foreign  air  carriers,  provides  in  the 
general  applicability  part  of  the  section 
on  discrimination  against  individuals 
with  disabilities  that  "  *  *  *  an  air 
carrier,  including  (subject  to  section 
40105(b))  any  foreign  air  carrier  *   *   *" 
may  not  discriminate  against  a  person  in 
air  transportation  on  the  basis  of 
disability.  By  defining  an  air  carrier  in 
the  section  on  discrimination  against 
disabled  individuals  to  include  any 
foreign  air  carrier,  Congress     . 
demonstrated  its  intention  for  the 
ACAA  requirements  that  apply  to  U.S. 
carriers  to  also  apply  to  foreign  air 
carriers.  As  a  result,  the  Department 
believes  that  the  requirement  that  it 
"regularly  review  all  complaints 
received  by  air  carriers  alleging 
discrimination  on  the  basis  of 


disability"  and  "report  annually  to 
Congress  on  the  results  of  such  review" 
is  a  requirement  for  the  Department  to 
review  not  only  complaints  received  by 
U.S.  carriers  but  also  complaints 
received  by  foreign  carriers.  In  addition, 
the  Department's  general  statutory 
authority  for  imposing  reporting 
requirements  under  49  U.S.C.  41708(b) 
applies  to  foreign  air  carriers. 

With  regard  to  issues  of 
extraterritoriality.  LATA  and  several 
foreign  carriers  raise  this  issue  but  do 
not  fully  explain  their  concerns. 
Although  the  rule  would  require 
complaints  relating  to  events  outside  the 
U.S.  be  reported  to  the  Department, 
most  of  the  provisions  of  14  CFR  part 
382  (the  Department's  rule 
implementing  the  ACAA)  have  applied 
extraterritoridly  to  U.S.  carriers  for 
years  and  the  only  new  featiu«  about 
this  proposal  is  its  extraterritorial 
application  to  foreign  carriers.  As  for 
cost  issues  raised  by  lATA  and  foreign 
air  carriers,  the  Department  realizes  that 
this  is  the  first  time  that  reporting  of 
disability-related  complaints  has  been 
required  and  that  there  will  be  a  cost  to 
creating  new  databases  but  we  expect 
that  these  costs  would  be  minimal. 
Neither  LATA  nor  the  foreign  air  carriers 
provide  data  disputing  the  cost 
estimates  provided  by  the  Department 
and  simply  state  that  the  reporting 
burden  on  foreign  air  carriers  would  be 
imnecessarily  burdensome.  Having 
considered  all  of  these  comments,  the 
Department  is  not  persuaded  that  the 
rule  should  not  apply  to  foreign  air 
carriers. 

2.  Definition  of  a  Disability-Related 
Complaint 

Proposed  Rule:  The  proposed  rule 
defined  a  disability-related  complaint  as 
a  specific  expression  of  dissatisfaction 
received  from,  or  submitted  on  behalf 
of.  an  individual  with  a  disability 
against  a  covered  air  carrier  or  foreign 
air  carrier  concerning  a  difficulty 
associated  with  the  person's  disability, 
which  the  person  experienced  when 
using  or  attempting  to  use  the  carrier's 
services.  It  proposed  that  disability- 
related  complaints  be  recorded  and 
reported  without  regard  to  the  carrier's 
perception  of  the  validity  of  the 
complaint  and  that  in  circumstances 
where  a  flight  that  is  the  subject^of  a 
disability-related  complaint  wa/ a  code- 
share  flight,  the  carrier  that  receives  the 
complaint  ft-om  the  passenger  report  the 
complaint. 

Comments:  The  vast  majority  of 
carriers  and  industry  associations 
representing  airlines  strongly  argued 
that  the  definition  of  a  disability-related 
complaint  was  overly  broad  because  it 
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requires  any  expression  of 
dissatisfaction  concerning  a  disability- 
related  issue  be  recorded  and  reported 
as  a  complaint.  They  contend  that  DOT 
should  only  require  complaints  received 
in  writing  through  a  specifically 
designated  department  in  the  airline  be 
reported.  There  were  also  arguments 
made,  particularly  by  ATA  and  British 
Airways,  that  complaints  that  only 
incidentally  address  a  disability-related 
issue  not  be  reported.  Other  coinmenters 
such  as  LATA  and  Virgin  insist  that 
complaints  that  are  unreasonable  or 
were  satisfactorily  resolved  not  be 
reported  while  ATA  recommends  that 
only  complaints  that  relate  to  a  service 
or  process  required  under  part  382  be 
reported  as  DOT's  authority  is  grounded 
in,  and  limited  to.  the  Air  Carrier  Access 
Act  as  implemented  by  part  382.  Virgin 
also  urges  that  the  complaints  that  a 
carrier  receives  as  a  result  of  the  carrier 
directly  soliciting  comments  and 
feedback  &t)m  its  passengers  be 
exempted  from  the  reporting 
requirements. 

Further,  several  carriers  and  industry 
associations  object  to  the  proposal  that 
a  complaint  received  by  a  carrier  ft-om 
a  passenger  on  a  code-share  partner's 
service  be  reported  by  the  carrier  that 
receives  the  complaint.  These 
commenters  argue  that  this  requirement 
will  result  in  double  reporting  as 
industry  experience  is  that  passengers 
complain  to  both  ticketing  and 
operating  airlines  about  a  problem  on  a 
particular  flight.  Representatives  of 
airlines  recommend  that  only  the  airline 
that  operated  the  flight  and  carried  the     ** 
passenger  who  is  making  a  complaint 
report  the  complaint.  Two  disability 
advocacy  organizations,  EPVA  and  PVA, 
while  agreeing  with  the  Department's 
proposal  that  in  the  case  of  code-share 
flights  the  carrier  that  receives  the 
complaint  record  it,  seem  primarily 
interested  in  the  Department  creating 
some  means  to  identify  both  code  share 
partners. 

DOT  Response:  The  Department  does 
not  believe  that  it  is  advisable  to  narrow 
the  definition  of  a  disability-related 
complaint  to  only  complaints  provided 
to  a  designated  department  in  the 
airUne.  An  airline  employee  can 
forward  a  complaint  that  he  or  she 
receives  to  the  appropriate  office  in  the 
airline.  However,  the  Department  is 
persuaded  by  comments  ft-om  carriers 
and  industry  associations  that  the 
definition  of  a  disability-related 
complaint  is  overly  broad  in  other  ways 
and  needs  to  be  amended.  As  noted  in 
comments  ft-om  industry,  it  would  be 
impractical  to  expect  every  utterance  of 
dissatisfaction  concerning  an 
accessibility  matter  by  a  passenger  to  an 
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airline  employee  be  captured,  recorded 
and  coded  for  subsequent  reporting  to 
DOT.  As  a  result,  the  definition  of  a 
disability-related  complaint  has  been 
narrowed  and  carriers  are  required  to 
record  and  report  only  written 
complaints. 

It  should  be  noted  though  that  the 
Department  believes  further 
consideration  of  a  complaint  provided 
in  person  or  over  the  telephone  to 
Complaint  Resolution  Officials  (CROs), 
specially  trained  employees  available  to 
passengers  with  disabilities  whenever 
the  carrier  is  operating  flights  at  an 
airport,  is  warranted.  The  Department 
may.  in  a  future  rulemaking,  expand  the 
definition  of  a  disability-related 
complaint  that  must  be  recorded  and 
reported  to  include  oral  complaints  to  a 
CRO.  The  Department  intends  to  solicit 
specific  comments  on  this  issue  from 
the  public  in  an  upcoming  Notice  of 
Proposed  Rulemaking  (NPRM)  that  will 
propose  to  amend  part  382  and  extend 
its  applicability  to  foreign  air  carriers.  In 
this  upcoming  NPRM,  the  Department 
expects  to  ask  about  the  benefit  and/or 
detriment  of  broadening  the  definition 
of  a  disability-related  complaint  that 
must  be  recorded  and  reported  to 
include  oral  complaints  made  to  a  CRO 
whenever  a  carrier  is  operating.  At 
present,  only  U.S.  carriers  are  required 
to  have  a  CRO  available  in  person  or  by 
telephone.  This  rulemaking  has  not 
changed  the  obligation  of  a  U.S.  carrier 
to  provide  a  CRO  whenever  the  carrier 
is  operating  and  to  ensiue  that  its  CRO 
provides  a  written  response  to  a 
passengers  oral  or  written  complaint  of 
alleged  violations  of  part  382. 

With  respect  to  the  carriers'  and 
industry  associations'  arguments  that 
the  types  of  complaints  covered  by  the 
final  rule  should  be  limited  to 
complaints  deemed  by  the  carrier  to  be 
reasonable,  complaints  that  the  carrier  is 
not  able  to  resolve  satisfactorily, 
complaints  that  relate  to  a  service 
required  under  part  382,  complaints  that 
address  a  disability-related  issue  as  the 
primary  issue  and/or  complaints  that 
are  not  received  as  a  result  of  the  carrier 
soliciting  comments,  the  Department  is 
also  not  persuaded.  The  Department  is 
required  to  report  annually  to  Congress 
on  all  complaints  received  by  carriers 
alleging  discrimination  on  the  basis  of 
disability  not  just  those  disability 
complaints  that  the  carrier  deems  to  be 
valid  or  lo  constitute  a  potential 
violation  of  the  Department's  rule  on  air 
travel  by  passengers  with  disabilities. 
Limiting  the  definition  of  complaints  as 
suggested  by  carriers  and  industry 
associations  would  result  in  the  under- 
reporting of  disability  complaints  in 
DOT'S  annual  report  to  Congress. 


The  Department  agrees  with  industry 
that  a  requirement  that  code-share 
complaints  be  reported  by  the  carrier 
that  receives  the  complaint  may  result 
in  double  reporting  since  passengers 
may  complain  to  both  ticketing  and 
operating  airlines  about  a  problem  on  a 
particular  flight.  The  Department  also 
believes  that  if  it  requires  only  the 
ticketing  or  operating  airline  to  report 
the  complaint  then  some  complaints 
would  go  unreported.  As  a  result,  the 
Department  is  requiring  that  the 
operating  airline  report  disability- 
related  complaints  involving  the  flight 
itself  and  services  provided  on  that 
flight  and  the  ticketing  airline  report  all 
other  complaints,  particularly 
complaints  about  die  reservation 
system.  The  Department  realizes  that 
there  may  be  situations  where  it  is  not 
clear  if  a  particular  complaint  involves 
services  provided  by  the  operating 
carrier  or  services  provided  by  the 
ticketing  carrier.  If  there  is  disagreement 
between  the  code-share  partners  as  to 
which  carrier  is  responsible  for 
reporting  a  particular  complaint,  the 
carrier  that  receives  the  complaint  must 
report  it.  If  both  the  ticketing  and 
operating  carrier  receive  the  same 
complaint  and  there  is  no  an  agreement 
between  the  two  as  to  which  one  is 
ultimately  responsible  for  reporting  the 
complaint,  then  both  carriers  must 
report  the  complaint.  The  final  rules 
also  requires  that,  in  a  code-share 
situation,  the  ticketing  airline/operating 
airline  must  forward  to  its  code  share 
partner  disability-related  complaints  it 
receives  involving  services  provided  by 
its  code  share  partner.  The  Department 
would  not  be  requiring  the  carrier 
reporting  the  complaint  to  identify  its 
code-share  partner,  as  requested  by  the 
disability  community  organizations, 
because  knowing  the  identity  of  the 
code  share  partner,  while  useful,  serves 
a  limited  public  interest  especially 
when  weighed  against  the  cost  to 
carriers  of  providing  this  additional 
information. 

3.  Categories  of  Data  Collected 

Proposed  Rule:  The  NPRM  proposed 
that  carriers  use  13  categories  to  identify 
the  nature  of  a  passenger's  disability 
and  12  areas  to  categorize  the  alleged 
discrimination  or  service  problems 
related  to  disability,  a  system  currently 
being  used  by  the  Department's 
Aviation  Consumer  Protect  Division 
(ACPD).  The  13  proposed  categories 
within  which  to  classify  a  passenger's 
disability  are:  vision-impaired,  hearing- 
impaired,  vision-  and  hearing-impaired, 
mentally  impaired,  communicable 
disease,  allergies  (e.g.,  food  allergies, 
chemical  sensitivity),  paraplegic. 


quadriplegic,  other  wheelchair,  oxygen, 
stretcher,  other  assistive  device  (cane, 
respirator,  etc.),  and  other  disability. 
The  12  proposed  categories  within 
which  to  classify  service  problems  are: 
refusal  to  board,  refusal  to  board 
without  an  attendant,  security  issues 
concerning  disability,  aircraft  not 
accessible,  airport  not  accessible, 
advance-notice  dispute,  seating 
accommodation,  failure  to  provide 
adequate  or  timely  assistance,  problem 
with  storage/damage/delay  relating  to 
assistive  device,  service  animal 
problem,  unsatisfactory  information, 
and  "other."  Under  the  proposed  rule, 
a  contact  from  a  passenger  may  express 
more  than  one  complaint  and  a 
passenger  may  have  more  than  one 
disability. 

Comments:  British  Airways  noted  that 
its  existing  complaint  categorization 
system  and  possibly  other  carriers' 
existing  categorization  systems  are 
different  from  the  one  proposed  by  the 
Department.  British  Airways  objects  to 
the  Department's  requirement  that  the 
airline  industry  adopt  the  ACPD  system 
and  suggests  that  the  Department 
develop  a  system  that  better  reflects 
current  industry  categorizations 
systems. 

Other  carriers  as  well  as  RAA  and 
ATA  are  opposed  to  reporting  on  a 
passenger's  specific  disability  or 
disabilities  and  argue  that  the  13 
categories  used  to  identify-  the  nature  of 
a  passenger's  disability  should  all  be 
removed.  According  to  these 
commenters,  passengers  do  not  always 
identify  their  disability  and  passengers 
would  view  questions  by  carriers  about 
a  passenger's  disability  as  intrusive  and 
offensive.  Moreover,  industry 
representatives  contend  that  data 
gathered  from  reports  on  the  nature  of 
passengers'  complaints  provide 
sufficient  information  for  the 
Department  to  identify  potential  .areas  of 
concern  and  meet  the  requirements  of 
AIR-21. 

The  Department  also  received 
comments  from  industry  advocating  the 
removal  of  certain  categories  used  to 
identify  the  nature  of  a  passenger's 
disability.  Virgin  asserts  that  categories 
such  as  "allergies"  and  "chemical 
sensitivity"  are  not  appropriate 
categories  as  they  are  open  to 
interpretation  and  have  definitions  that 
change  in  different  territories,  while 
Swiss  points  out  that  some  categories 
such  as  "vision  impaired,"  "hearing 
impaired,"  "allergies"  and 
"commimicable  disease"  are  not 
appropriate  categories  as  they  are  not 
discernable  without  passenger 
disclosure. 
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Unlike  commenters  from  the  airline 
industry,  disability  community 
organizations  do  not  appear  to  be 
troubled  by  the  idea  that  the  rule 
requires  carriers  to  report  on  a 
passenger's  specific  disability.  In  fact, 
the  Epilepsy  Foimdation  remarked  that 
an  additional  category  should  be  created 
for  people  with  epilepsy  or  seiziue 
disorder.  The  Epilepsy  Foundation 
explained  that  it  is  concerned  that  the 
existing  categories  would  mask  the 
problems  experienced  by  individuals 
with  epilepsy  or  seiziue  disorders  when 
flying.  Under  the  proposed  categories  of 
impfflrments,  people  with  epilepsy  or 
neiuological  disorders  other  than 
paraplegia  or  quadriplegia  would  be 
lumped  together  with  the  wide  array  of 
other  conditions  not  specifically  listed 
under  the  category,  "other. " 

There  were  also  a  number  of 
comments  requesting  that  modifications 
be  made  to  the  proposed  categorization 
system  within  which  to  classify  service 
^  problems.  The  EPVA  and  PVA 
recommend  that  the  category  defined  as 
"problem  with  storage/damage/delay 
relating  to  assistive  devices"  be 
separated  into  two  categories,  "damage 
to  assistive  devices"  and  "storage  and 
delay  of  assistive  devices."  PVA 
explains  that  damage  to  mobility 
equipment  is  a  widespread  problem  that 
merits  its  own  category.  Similarly,  the 
Epilepsy  Foundation  recommends  that 
the  category  titled  "refuse  to  board"  be 
separated  into  two  categories,  refuse  to 
board  because  no  medical  certificate 
and  refuse  to  board  because  of  epilepsy 
or  seizure-related  concern.  The  Epilepsy 
Foundation  believes  that  carriers  refuse 
to  board  people  with  epilepsy  because 
of  a  lack  of  a  medical  certificate  or 
because  the  individual  has  a  disability 
and  having  two  separate  categories  for 
the  different  reasons  carriers  refuse 
boarding  would  make  it  easier  to 
identify  an  effective  solution. 

Comments  from  the  industry  differed 
from  comments  provided  by  disability 
commimity  organizations  in  that 
carriers  and  their  representatives 
recommend  the  elimination  of 
categories  rather  than  the  addition  of 
categories.  Swiss  and  ATA,  among 
others,  strongly  object  to  carriers  having 
to  report  about  seciuity  issues 
concerning  disability,  since  the 
Transportation  Security  Administration 
(TSA)  is  now  responsible  for  screening 
of  passengers  and  baggage.  Carriers  also 
object  to  having  to  report  about  airports 
not  being  accessible  as  the  airports  are 
responsible  for  ensuring  that  &e 
facilities  are  accessible.  These 
commenters  declare  that  carriers  have 
little  or  no  control  over  these  types  of 
complaints  and  it  is  unreasonable  to 


charge  these  complaints  against  carriers 
and  unfairly  taint  the  airline  industry. 
There  were  also  comments  from  the 
industry  that  the  category  "assistive 
devices"  either  be  removed  as  it  is 
unclear  or  the  Department  give 
examples  of  the  types  of  complaints  that 
it  would  classify  vmder  this  category. 
Another  issue  raised  by  Swiss  and 
ATA  involves  the  requirement  that 
airlines  determine  the  type  of  service 
problem  for  each  disability-related 
incident  in  a  given  contact  {e.g.,  email, 
letter)  and  record  each  of  these 
disability-related  problems  as  separate 
complaints.  Svdss  contends  that  this 
scheme  of  recording  complaints  is 
complicated  and  likely  to  lead  to 
inconsistencies  in  categorizations.  ATA 
argues  that  complaints  should  be  coded 
only  once  and  placed  in  only  one 
category  otherwise  the  overall  number 
of  complaints  would  be  inflated  and  the 
value  of  reporting  would  be  reduced 
because  of  inacciuacy. 

DOT  Response:  The  Department 
maintains  that  carriers  need  to  adopt  the 
system  that  the  Department's  ACPD  uses 
to  categorize  complaints  that  carriers 
receive  alleging  inadequate  accessibilify 
or  discrimination.  The  ACPD  system 
enables  the  Department  to  determine  for 
complaints  that  it  receives  directly  from 
passengers  the  service  areas  that 
generate  the  most  complaints  and  the 
groups  of  individuals  with  disabilities 
that  appear  to  be  experiencing  the  most 
problems  when  flying.  By  having  the 
airline  industry  adopt  the  ACPD 
complaint  categorization  system,  the 
data  that  carriers  report  would  serve  ^ 
an  industry-wide  diagnostic  and 
monitoring  tool  as  it  would  be  a 
mechanism  for  identifying  problem 
areas  in  the  airline  industry  and  gauging 
the  industry's  progress  toward 
accessibility.  Further,  carriers  do  not 
presently  have  a  uniform  system  of 
categorizing  disability-related 
complaints  and  whatever  system  of 
categorization  that  is  required  by  the 
Department  would  undoubtedly  result 
in  some  carriers  having  to  modify  their 
complaint  recording  system.  DOT  is  also 
not  persuaded  by  the  argument  that  the 
entire  section  on  the  nature  of  a 
passenger's  disability  should  be 
removed  because  of  the  carriers'  belief 
that  they  would  be  forced  to  ask 
passengers  intrusive  questions  about  the 
natiue  of  their  disability.  The  natiue  of 
a  passenger's  disabihty  will  likely  be 
disclosed  in  the  written  complaints  sent 
by  the  passengers.  If  the  passenger  does 
not  self-disclose  his/her  disability,  then 
the  carrier  would  simply  classify  the 
disability  as  "other  disability".  Inquiries 
into  the  nature  of  passengers' 
disabilities  are  not  required  or 


encouraged  by  this  rule.  Similarly,  the 
Department  finds  unconvincing  the 
arguments  presented  by  Virgin  and 
Swiss  that  categories  such  as  allergies 
and  vision-impaired  should  be  removed, 
as  the  carriers  believe  these  categories 
are  not  discemable  without  passenger 
disclosure.  The  Department  also  finds 
that  the  13  categories  used  by  the  ACPD 
to  identify  the  passenger's  disability  is 
adequate  and  that  there  is  no  need  to 
expand  the  niunber  of  categories 
describing  the  nature  of  the  passenger's 
disability  to  include  people  with 
epilepsy  or  seizure  disorder  as 
suggested  by  the  Epilepsy  Foimdation. 
With  regard  to  arguments  concerning 
modifications  to  the  categories 
describing  alleged  discrimination  and 
service  problems,  the  Department  agrees 
with  carriers  that,  complaints  about 
services  that  the  carrier  has  no  control 
over  need  not  be  reported.  However, 
despite  assertions  to  the  contrary, 
carriers  are  still  involved  in  seciu-ity  and 
airport  accessibility  at  terminals  they 
own,  lease,  or  otherwise  control. 
Therefore,  the  final  rule  is  keeping  the 
categories  "security  issues  concerning 
disability  "  and  "airport  not  accessible". 
Carriers  must  report  complaints 
involving  security  and/or  accessibility 
at  airports  if  they  have  any  control  over 
these  services.  Carriers  do  not  need  to 
report  complaints  involving  security 
and/or  airport  accessibility  if  other 
entities  (e.g.,  TSA  or  airport  authorities) 
are  responsible. 

The  Department  also  agrees  with 
EPVA's  and  PVA's  recommendation  to 
change  the  proposed  category  of 
"assistive  devices"  into  two  separate 
categories,  "damage  to  assistive 
devices"  and  "storage  and  delay  of 
assistive  devices."  The  Department 
believes  this  adjustment  would  be  of 
benefit  in  determining  whether  most 
complaints  about  assistive  devices 
concern  damage  to  the  devices  or 
storage  and  delay  problems.  Fiulher. 
having  two  separate  categories  for 
complaints  concerning  assistive  devices 
makes  it  clearer  to  carriers  about  the 
types  of  complaints  that  would  need  to 
be  classified  under  each  category. 
However,  the  Department  is  not 
adopting  the  suggestion  by  the  Epilepsy 
Foundation  that  the  category  "refuse  to 
board"  be  divided  into  two  separate 
categories.  We  beheve  that  the  term 
"refuse  to  board"  should  remain  general 
because  there  could  be  many  reasons 
beyond  the  two  identified  by  the 
Epilepsy  Foimdation  for  a  carrier  to 
deny  boarding  to  a  passenger. 

The  Department  has  also  considered 
comments  from  carriers  and  carrier 
associations  regarding  only  one 
complaint  being  recorded  per 
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communication.  The  Department 
maintains  that  carriers  must  treat  each 
disability-related  problem  as  a  separate 
incident  as  there  is  no  reason  to  require 
a  complainant  to  write  separate  letters 
to  docmnent  multiple  problems/ 
incidents  occurring  in  connection  with 
one  or  more  flights.  When  DOT  receives 
a  written  letter  alleging  more  than 
violation,  DOT  records  each  separate 
incident  as  a  complaint.  The  purpose  of 
the  report  to  Congress  is  not  to  track  the 
number  of  letters  but  rather  to  track  the 
number  of  complaints  alleging 
inadequate  accessibility  or 
discrimination  in  an  effort  to  improve 
accessibility. 

4.  Frequency  of  Data  Reporting 

Proposed  Rule:  Under  the  NPRM. 
carriers  would  submit  to  the  Department 
an  annual  report  summarizing  the 
disability-related  complaint  data.  The 
first  report,  which  would  be  for 
complaints  received  by  carriers  during 
calendar  year  2003,  would  be  submitted 
on  January  26,  2004  and  all  subsequent 
submissions  would  be  due  on  the  last 
Monday  in  January  and  would  cover 
data  from  the  prior  year. 

Comments:  None  of  the  commenters 
object  to  the  annual  reporting  system 
although  British  Airways  objects  to  the 
proposed  initial  filing  deadline  of 
January  26,  2004  while  EPVA  and  PVA 
state  that  the  January  2004  filing 
deadline  is  appropriate  andadvises 
DOT  to  incorporate  penalties  for  airlines 
that  do  not  submit  timely  reports. 
British  Airways  and  LATA  argue  that  the 
initial  filing  deadline  should  be  deferred 
to  provide  carriers  an  opportunity  to 
develop  the  necessary  database  system 
and  train  its  personnel.  British  Airways 
would  also  like  for  the  Department  to 
publish  a  notice  30  d^ys  in  advance  of 
each  year's  deadline.  There  were  also 
recommendations  from  ASA  and  ATA 
that  the  Department  report  the 
complaint  data  on  a  per-enplanement 
basis  rather  than  simply  reporting  the 
raw  complaint  numbers  as  the  raw  data 
will  be  of  little  use  to  the  public  given 
size  and  other  differences  among 
airlines. 

DOT  Response:  The  final  rule 
provides  that  the  initial  filing  deadline 
is  in  January  2005  rather  than  in  January 
2004  as  proposed  in  the  NPRM  because 
this  final  rule  is  issued  on  Jxdy  8,  2003 
and  the  information  required  to  be 
submitted  in  January  2005  would  cover 
complaints  received  by  carriers  during 
calendar  year  2004.  The  Department  can 
assess  a  civil  penalty  of  up  to  $10,000, 
under  the  ACAA  and  Part  382,  against 
a  carrier  for  each  instance  the  carrier 
failed  to  submit  the  required  complaint 
data  in  a  timely  fashion.  For  continuing 


violations,  each  day  each  violation 
continues  constitutes  a  separate  offense. 
As  a  result,  it  is  not  necessary  to  create 
a  specific  penalty  provision  allowing 
the  Department  to  assess  fines  for  a 
carrier's  failure  to  file  a  timely  report  as 
suggested  by  disability  commimity 
organizations. 

The  Department  is  willing  to  publish 
a  notice  30  days  in  advance  of  each 
year's  deadline  as  a  reminder  to  carriers 
of  their  reporting  requirements. 
However,  the  lack  of  such  notice  by  the 
Department,  would  not  qualify  as  a 
justifiable  excuse  by  carriers  of  not 
providing  the  required  information.  The 
Department  also  agrees  to  report  the 
disability-related  complaint  data  on  a 
per-enplanement  basis  when  possible. 

5.  Procedures  for  Submission  of  Data 

Proposed  Rule:  The  NPRM  proposes 
to  require  carriers  to  report  a  summary 
of  the  disability-related  complaint  data 
by  using  a  form  designed  by  the 
Department  which  is  included  in  the 
appendix  to  part  382.  It  also  proposes  to 
mandate  that  carriers  submit  this  form 
through  the  World  Wide  Web  rather 
than  submitting  paper  copies,  disks  or 
emails  of  the  form.  The  NPRM  proposed 
to  allow  limited  exceptions  to  those 
carriers  that  can  demonstrate  that  they 
would  suffer  imdue  hardship  if  required 
to  submit  the  data  through  the  web. 

Comments:  The  disability  community 
raises  no  specific  issues.  EPVA  simply 
notes  that  the  form  used  by  carriers  to 
submit  data  must  be  uniform  in  order  to 
be  of  use.  Swiss  indicates  that 
sul^nission  of  the  reports  via  a  private 
website  would  an  efficient  methodology 
for  carriers.  However,  LATA  and  British 
Airways  believe  that  carriers  should  be 
given  options  as  to  the  means  they  wish 
to  use  to  file  their  reports. 

DOT  Response:  The  Department  is  not 
making  any  changes  to  the  rule  with 
regard  to  submission  of  data.  If 
submission  of  the  form  through  a 
website  creates  undue  hardship,  then 
carriers  have  options  as  to  the  means  to 
file  the  report.  The  rule  provides  that 
carriers  may  submit  the  form,  which 
simunarizes  the  disability-related 
complaint  data,  by  paper  copies,  disks, 
or  emails. 

6.  Retention  of  Records 

Proposed  Rule:  The  NPRM  proposed 
that  covered  carriers  retain  copies  of  the 
disability-related  complaints  for  three 
years.  It  also  proposed  that  covered 
carries  make  these  records  available  for 
review  by  EKDT  officials  at  their  request. 

Comments:  The  disability  community 
raises  no  specific  issues  here.  ATA  is 
opposed  to  a  three-year  retention  period 
for  complaint  data  and  recommends  that 


the  record  retention  term  be  reduced  to 
one  year.  Swiss  suggests  that  the 
Department  take  into  consideration  the 
record-retention  requirements  of  the 
foreign  air  carriers'  home  governments. 
The  other  carriers  and  industry 
associations  either  had  no  comment  or 
indicated  that  they  were  not  opposed  to 
the  three  year  proposed  record 
retention.  Several  carriers  were 
concerned  about  the  requirement  that 
records  be  made  available  to  DOT  for 
review.  Virgin  appears  to  be  concerned 
that  DOT  officials  may  make 
imreasonable  and  bindensome  requests 
for  review  of  such  records.  British 
Airways  wants  assmances  that  the 
Department  would  work  with  them  to 
develop  procediu^s  to  ensure  that  any 
sharing  of  complaint  data  would  comply 
with  the  requirements  imposed  by  the 
United  Kingdom's  Data  Protection  Act. 
DOT  Response:  The  Department  does 
not  require  carriers  to  retain  the 
complaint  data  for  three  years  but  rather 
to  retain  the  actual  complaints  for  three 
years.  The  requirement  to  retain 
consumer  complaints  for  three  years 
already  exists  for  U.S.  carriers  and  is  not 
a  new  cost  to  them.  The  Department's 
regulations  in  14  CFR  249.20  requires 
certificated  U.S.  air  carriers  to  retain 
correspondence  and  record  of  action 
taken  on  all  consumer  complaints  for 
three  years.  DOT  believes  the  three-year 
record  retention  requirement  for  U.S. 
and  foreign  air  carriers  is  a  reasonable 
period  of  time  as  trends  in  the  data  over 
multiple  years  may  indicate  the  need  for 
the  airlines  and/or  the  Department  to 
take  a  closer  look  at  the  actual 
complaints. 

7.  Economic  Analysis 

Proposed  Rule:  The  Department 
estimated  that  the  first  year  cost  to 
industry  of  the  proposed  rule  would 
range  from  $242,957  to  $254,738  and 
the  annual  cost  to  industry  in 
subsequent  years  would  range  from 
$239,113  to  $249,425. 

Comments:  The  disability  commiuiity 
raises  no  specific  issues  here.  Several 
carriers  and  carrier  associations  assert 
that  the  Department  has  not  accurately 
assessed  the  practical  and  financial 
impact  the  proposed  reporting 
requirements  will  have  on  the  airlines. 
They  believe  that  the  regulatory 
evaluation  greatly  imderestimates  the 
cost  to  the  industry  and  are  concerned 
that  airlines  will  be  required  to 
imdertake  substantial  investments  in 
information  technology,  related 
equipment  and  staff  training.  ATA 
explains  that  it  believes  the  cost  to 
industry  to  be  high,  particularly  if  new 
training  for  a  large  niunber  of  employees 
is  needed  as  well  as  extensive  system 
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development  and  hardware.  There  is 
also  concern,  mostly  by  foreign  air 
carriers,  that  necessary  systems 
modifications  will  not  be  ready  by  the 
January  2004  reporting  deadline. 

DOT  Response:  The  Department  does 
not  believe  that  the  reporting 
requirements  of  this  rule  would  result  in 
significant  costs  to  the  airline  industry, 
particularly  since  the  definition  of  a 
complaint  has  been  narrowed  to  exclude 
oral  complaints.  In  addition,  carriers 
already  maintain  reporting  systems  that 
record  and  categorize  data  about 
disability  related  complaints. 

Regulatory  Analysis  and  Notices 

A.  Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

Tliis  action  has  been  determined  to  be 
non-significant  under  Executive  Order 
12866  and  the  Department  of 
Transportation  Regulatory  Policies  and 
Procedures.  The  cost  resulting  fi-om  this 
action  would  be  minimal  since  most  air 
carriers  already  record  and  categorize 
data  about  disability  related  complaints 
that  they  receive.  The  primary  cost 
imposed  of  this  final  rule  is  the  time  to 
read,  categorize,  and  record  the 
disability  complaint  correspondence 
that  the  carriers  receive.  The  Office  of 
the  Secretary  has  prepared  and  placed 
in  the  docket  a  regulatory  evaluation  of 
the  final  rule. 

B.  Executive  Order  13132  (Federalism) 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  final  rule 
does  not  adopt  any  regulation  that:  (1) 
Has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments;  or  (3) 
preempts  state  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

C  Executive  Order  13084 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Govermnents"). 
Because  this  final  rule  does  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
goveiTunents  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 


D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  regulations  to  assess  their  impact 
on  small  entities  imless  the  agency 
determines  that  a  rule  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  hereby  certify  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  A  direct  air  carrier  or  a  foreign 
air  carrier  is  a  small  business  if  it 
provides  air  transportation  only  with 
small  aircraft.  See  14  CFR  399.73.  This 
final  rule  does  not  apply  to  U.S.  and 
foreign  air  carriers  that  are  operating 
only  a  small  aircraft  (i.e.,  aircraft 
designed  to  have  a  maximum  passenger 
capacity  of  not  more  than  60  seats  or  a 
maximum  payload  capacity  of  not  more 
than  18,000  pounds).  Moreover,  the 
overall  national  annual  costs  of  the  rule 
are  not  great. 

E.  Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995,  DOT  has 
submitted  the  Information  Collection 
Requests  (ICRs)  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB).  Before  OMB  decides  whether  to 
approve  these  proposed  collections  of 
information  and  issue  a  control  number, 
the  public  must  be  provided  30  days  to 
comment.  Organizations  and 
individuals  desiring  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
them  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Office  of  the  Secretary  of 
Transportation,  Office  of  Information 
and  Regulatory  Affairs,  Washington,  DC 
20503,  and  should  also  send  a  copy  of 
their  comments  to:  Department  of 
Transportation,  Aviation  Enforcement 
and  Profceedings,  Office  of  the  General 
Counsel,  400  7th  Street,  SW.,  Room 
4116,  Washington  DC  20590.  OMB  is 
required  to  make  a  decision  concerning 
the  collection  of  information 
requirements  contained  in  this  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  'Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

We  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  rule.  OST  may  not  impose  a  penalty 
on  persons  for  violating  information 
collection  requirements  which  do  not 
display  a  ciuxent  OMB  control  niunber, 
if  required.  OST  intends  to  obtain 
current  OMB  control  niunbers  for  any 


new  information  collection 
requirements  resulting  from  this 
rulemaking  action.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

The  ICRs  were  previously  published 
in  the  Federal  Register  <6  7  FR  6892). 
Neither  the  assumptions  upon  which 
these  calculations  are  based  nor  the 
information  collection  burden  hours 
have  changed.  This  final  rule  imposes 
three  information  collection 
requirements:  (1)  A  requirement  for 
carriers  to  record  and  categorize 
disability-related  complaints  that  they 
receive  according  to  type  of  disability 
and  natiu-e  of  complaint  on  a  standard 
form;  (2)  a  requirement  for  each  covered 
carrier  to  submit  an  annual  report 
summarizing  the  disability-related 
complaint  data;  and  (3)  a  requirement 
for  carriers  to  retain  correspondence  and 
record  of  action  taken  for  ail  disability- 
related  complaints.  The  Department  will 
use  the  data  submitted  by  carriers  to 
report  annually  to  Congress  on  the 
results  of  its  review  as  required  by  law. 

The  title,  description,  respondent 
description  of  the  information 
collections  and  the  annual 
recordkeeping  and  periodic  reporting 
biuden  are  stated  below. 

(1)  Requirement  to  read,  record  and 
categorize  each  disability  related 
complaint  from  a  passenger  or  on  behalf 
of  a  passenger. 

Respondents:  Certificated  U.S.  air 
carriers  and  foreign  air  carriers 
operating  to  and  from  the  United  States 
that  conduct  passenger-canying  service 
with  large  aircraft. 

Estimated  Annual  Burden  on 
Respondents:  15  minutes  to  1,000  hours 
a  year  for  each  respondent  (time  to 
record  and  categorize  one  complaint  (15 
minutes]  multiplied  by  the  number  of 
complaints  respondents  receive  |l 
complaint  a  year  to  4,000  annual 
complaints  a  year).  The  number  of 
complaints  received  by  carriers  varies 
greatly.  In  the  year  2000,  ACPD  received 
complaints  for  661  incidents  from 
people  with  disabilities  involving 
airline  service  difficulties.  The  10         ' 
carriers  that  received  the  most 
complaints  accounted  for  84%  of  the 
total  complaints  received  by  ACPD. 
Carriers  are  estimated  to  receive  50 
complaints  for  each  one  ACPD  receives. 

Estimated  Total  Annual  Burden: 
8,262  hoiu-s  for  all  respondents  (time  to 
record  and  categorize  one  complaint  (15 
minutes]  multipfied  by  the  total  number 
of  complaints  for  all  respondents 
(33,050]). 

Frequency:  1  to  4.000  complaints  per 
year  for  each  respondent  (Some  of  the 
air  carriers  may  receive  only  one 
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complaint  a  year  while  some  of  the 
larger  operators  could  receive  4,000 
annual  complaints  based  on  our 
assumption  that  airlines  receive  50 
disability  complaints  for  each  disability 
complaint  received  by  ACPD). 

(2)  Requirement  to  submit  a  report  to 
DOT  summarizing  the  disability-related 
complaint  data  (key-punching  web- 
based  matrix  report). 

Respondents:  Certificated  U.S.  air 
carriers  and  foreign  air  carriers 
operating  to  and  from  the  United  States 
that  conduct  passenger-carrying  service 
with  large  aircraft. 

Estimated  Annual  Burden  on 
.    Respondents:  30  minutes  a  year  for  each 
respondent  to  type  in  the  169  items 
(matrix  consists  of  13  disabilities  and  13 
service  problems). 

Estimated  Total  Annual  Burden:  148 
to  185  hours  for  all  respondents  (annual 
biu-den  [30  minutes]  multiplied  by  the 
total  number  respondents  [295  to  370]). 

Frequency:  1  report  to  DOT  per  year 
for  each  respondent. 

(3)  Requirement  to  retain 
correspondence  and  record  of  action 
taken  on  all  disability-related 
complaints  for  three  years. 

Respondents:  Foreign  air  carriers 
operating  to  and  fi-om  the  United  States 
that  conduct  passenger  carrying  service 
with  large  aircraft. 

Estimated  Annual  Burden  on 
Respondents:  1  hour  a  year  for  each 
respondent. 

Estimated  Total  Annual  Burden:  231 
to  306  hours  for  all  respondents  (annual 
burden  [1  hour]  multiplied  by  the  total 
number  respondents  [231  to  306)). 

Frequency:  1  to  4,000  complaints  per 
year  for  each  respondent. 

F.  Unfunded  Mandates  Reform  Act 

The  Department  has  determined  that 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply  to  this  rulemaking. 

Issued  this  24th  day  of  June.  2003,  at 
Washington  DC. 

Norman  Y.'Mineta, 

Secretary  of  Transportation . 

List  of  Subiects  in  14  CFR  Part  382 

Air  carriers,  Consumer  protection. 
Individuals  with  disabilities.  Reporting 
and  recordkeeping  requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  14 
CFR  part  382  as  follows: 

■  1.  The  authority  citation  for  14  CFR 
part  382  continues  to  read  as  follows: 

Authority:  49  U.S.C.  41702.  47105,  and 
41712. 

■  2.  Section  382.3  (c)  is  revised  to  read 
as  follows: 


§382.3    Applicability. 

***** 

(c)  Except  for  §  382.70,  this  part  does 
not  apply  to  foreign  air  carriers  or  to 
airport  facilities  outside  the  United 
States,  its  territories,  possessions,  and 
commonwealths. 
***** 

■  3.  A  new  §  382.70  is  added  to  read  as 
follows: 

§382.70    Disability-related  complaints 
received  by  carriers. 

(a)  For  the  purposes  of  this  section,  a 
disability-related  complaint  means  a 
specific  written  expression  of 
dissatisfaction  received  from,  or 
submitted  on  behalf,  of  an  individual 
with  a  disability  concerning  a  difficulty 
associated  with  the  person's  disability, 
which  the  person  experienced  when 
using  or  attempting  to  use  an  air 
carrier's  or  foreign  air  carrier's  services. 

(b)  This  section  applies  to  certificated 
U.S.  carriers  and  foreign  air  carriers 
operating  to,  ft-om,  and  in  the  United 
States,  conducting  passenger  operations 
with  at  least  one  aircraft  having  a 
designed  seating  capacity  of  more  than 
60  passengers.  Foreign  air  carriers  are 
covered  by  this  section  only  with 
respect  to  disability-related  complaints 
associated  with  any  flight  segment 
originating  or  terminating  in  the  United 
States. 

(c)  Carriers  shall  categorize  disability- 
related  complaints  that  they  receive 
according  to  the  type  of  disability  and 
nature  of  complaint.  Data  concerning  a 
passenger's  disability  must  be  recorded 
separately  in  the  following  areas:  vision 
impaired,  hearing  impaired,  vision  and 
hearing  impaired,  mentally  impaired, 
communicable  disease,  allergies  (e.g., 
food  allergies,  chemical  sensitivity), 
paraplegic,  quadriplegic,  other 
wheelchair,  oxygen,  stretcher,  other 
assistive  device  (cane,  respirator,  etc.), 
and  other  disability.  Data  concerning 
the  alleged  discrimination  or  service 
problem  related  to  the  disabihty  must  be 
separately  recorded  in  the  following 
areas:  refusal  to  board,  refusal  to  board 
without  an  attendant,  security  issues 
concerning  disability,  aircraft  not 
accessible,  airport  not  accessible, 
advance  notice  dispute,  seating 
accommodation,  failure  to  provide 
adequate  or  timely  assistance,  damage  to 
assistive  device,  storage  and  delay  of 
assistive  device,  service  animal 
problem,  unsatisfactory  information, 
and  other. 

(d)  Carriers  shall  submit  an  annual 
report  summarizing  the  disability- 
related  complaints  that  they  received 
during  the  prior  calendar  year  using  the 
form  specified  in  Appendix  A  to  this 


Part.  The  first  report  shall  cover 
complaints  received  during  calendar 
year  2004  and  shall  be  submitted  to  the 
Department  of  Transportation  by 
January  25,  2005.  Carriers  shall  submit 
all  subsequent  reports  on  the  last 
Monday  in  January  of  that  year  for  the 
prior  calendar  year.  All  submissions 
must  be  made  through  the  World  Wide 
Web  except  for  situations  where  the 
carrier  can  demonstrate  that  it  would 
suffer  undue  hardship  if  it  were  not 
permitted  to  submit  the  data  via  paper 
copies,  disks,  or  email,  and  DOT  has 
approved  an  exception.  All  fields  in  the 
form  must  be  completed;  carriers  are  to 
enter  "0"  where  there  were  no 
complaints  in  a  given  category.  Each 
annual  report  must  contain  the 
following  certification  signed  by  an 
authorized  representative  of  the  carrier: 
"I,  the  undersigned,  do  certify  that  this 
report  has  been  prepared  imder  my 
direction  in  accordance  with  the 
regulations  in  14  CFR  Part  382.  I  affirm 
that,  to  the  best  of  my  knowledge  and 
belief,  this  is  a  true,  correct,  and 
complete  report."  Electronic  signatiues 
will  be  accepted. 

(e)  Carriers  shall  retain 
correspondence  and  record  of  action 
taken  on  all  disability-related 
complaints  for  three  years  after  receipt 
of  the  complaint  or  creation  of  the 
record  of  action  taken.  Carriers  must 
make  these  records  available  to 
Department  of  Transportation  officials 
at  their  request. 

(f)(1)  In  a  code-share  situation,  each 
carrier  shall  comply  with  paragraphs  (c) 
through  (e)  of  this  section  for — 

(i)  Disability-related  complaints  it 
receives  from  or  on  behalf  of  passengers 
with  respect  to  difficulties  encountered 
in  coimection  with  service  it  provides; 

(ii)  Disability-related  complaints  it 
receives  from  cr  on  behalf  of  passengers 
when  it  is  unable  to  reach  agreement 
with  its  code-share  partner  as  to 
whether  the  complaint  involves  service 
it  provides  or  service  its  code-share 
partner  provides;  and 

(iii)  Disability-related  complaints 
forwarded  by  another  carrier  or 
governmental  agency  with  respect  to 
difficulties  encoimtered  in  connection 
with  service  it  provides. 

(2)  Each  carrier  shall  also  forward  to 
its  code-share  partner  disability-related 
complaints  the  carrier  receives  from  or 
on  behalf  of  passengers  with  respect  to 
difficulties  encoimtered  in  coimection 
with  service  provided  by  its  code- 
sharing  partner. 

(g)  Each  carrier,  except  for  carriers  in 
code-share  situations,  shall  comply  with 
paragraphs  (c)  through  (e)  of  this  section 
for  disability-related  complaints  it 
receives  fi-om  or  oh  behalf  of  passengers 
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as  well  as  disability-related  complaints 
forwarded  by  another  carrier  or 
governmental  agency  with  respect  to 
difficulties  encountered  in  cormection 
with  service  it  provides. 

(h)  Carriers  that  do  not  submit  their 
data  via  the  Web  shall  use  the  disability- 


related  complaint  data  form  specified  in 
appendix  A  to  this  part  when  filing  their 
annual  report  sununarizing  the 
disability-related  complaints  they 
received.  The  report  shall  be  mailed,  by 
the  dates  specified  in  paragraph  (d)  of 
this  section,  to  the  following  address: 


U.S.  Department  of  Transportation, 
Aviation  Consumer  Protection  Division, 
400  7th  Street,  SW.,  Room  4107,  C-75,    . 
Washington,  DC  20590. 

■  4.  A  new  appendix  A  is  added  to  part 
382  to  read  as  follows: 

BHJJNG  CODE  4A10-62-P 
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Appendix  A  to  Part  382— Disability  Complaint  Reporting  Form 
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[FR  Doc.  03-17248  Filed  7-2-03;  4:35  pm) 

BILIJNG  CODE  4910-62-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  30     . 

Foreign  Futures  and  Foreign  Options 
Transactions 

AGpNCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  (the 
"Commission"  or  "CFTC")  is  adopting 
amendments  to  Rule  30.5,  which 
provides  an  exemption  from  registration 
for  firms  located  outside  the  U.S.  that, 
with  regard  to  foreign  futiu'es  and 
options,  are  acting  in  a  capacity  that 
requiries  registration,  other  than 
registration  as  a  futures  commission 
merchant.  The  amendments  being 
adopted  herein  are  necessary  to 
facilitate  the  ongoing  program  of 
converting  from  a  paper-based 
registration  system  to  online 
registration.  Currendy,  pursuant  to  Rule 
30.5.  firms  that  qualify  for  the 
exemption  under  the  rule  must  file  a 
petition  for  exemption  with  the  National 
Futures  Association  and  designate  an 
agent  for  service  of  process  in  the  U.S. 
The  amendments  being  adopted  herein 
facilitate  the  electronic  submission  of 
petitions  for  exemptions  under  Rule 
30.5  through  the  online  registration 
system  and  are  technical  in  natiu-e. 
EFFECTIVE  DATE:  July  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Deputy  Director, 
Compliance  and  Registration  Section, 
Division  of  Clearing  and  Intermediary 
Oversight,  Conunodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  NW.,  Washington,  DC 
20581.  Telephone:  (202)  418-5439. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Commission  Rule  30.5  provides  an 
exemption  from  the  registration 
requirement  for  any  person  located 
outside  the  U.S.  who  is  required  to  be 
registered  with  the  Commission  under 
part  30  of  the  Commission's  rules,  other 
than  a  person  required  to  register  as  a 
futiues  commission  merchant 
("FCM") — i.e.,  an  introducing  broker 
("IB"),  commodity  pool  operator 
C'CPO"),  or  commodity  trading  advisor 
("CTA").i  Pursuant  to  Rule  30.5,  any 


person  seeking  exemption  from 
registration  under  the  rule  must 
,    designate  an  agent  for  service  of  process 
in  the  U.S.  and  submit  a  petition  for 
exemption  to  the  National  Futures 
Association  ("NFA").  The  designated 
agent  must  be  the  FCM  located  in  the 
U.S.  through  which  business  is  done, 
any  registered  futures  association 
(currently  NFA  is  the  only  registered 
futures  association),  or  any  person 
located  in  the  U.S.  in  the  business  of 
providing  services  as  an  agent  for 
service  of  process. 

In  June  2002,  NFA  implemented  an 
electronic  online  registration  system 
("ORS")  to  replace  a  paper-based 
registration  system.  As  part  of  the 
ongoing  program  of  updating  the 
registration  process,  NFA  has  submitted 
to  the  Conunission  for  its  approval, 
pursuant  to  Section  17(j)  of  the 
Commodity  Exchange  Act  (the  "Act"), 2 
amendments  to  NFA  registration  rules 
that  would  require  applicants  seeking 
exemption  pursuant  Commission  Rule 
30.5  to  file  such  petitions  electronically 
through  ORS.  On  July  1,  2003,  the 
Commission  approved  these 
amendments  to  the  NFA  registration 
rules. 

The  addition  of  the  Rule  30.5 
exemption  to  NFA's  ORS  should 
streamline  the  exemption  process  and 
provide  a  quicker  and  easier  way  for 
persons  to  provide  NFA  with  the 
required  information  and  enable  NFA  to 
process  this  information  more 
efficiently  and  confirm  exemption  from 
registration  pursuant  to  Rule  30.5  more 
quickly.  Additionally,  information  on 
persons  exempt  from  registration 
pursuant  to  Rule  30.5  should  be  more 
readily  accessible  by  the  public,  NFA, 
and  the  Commission. 

n.  The  Rule  Amendments 

Under  the  ORS,  persons  submitting  a 
petition  for  exemption  from  registration 
pursuant  to  Rule  30.5  will  file  a  Form 
7-R.  When  a  person  indicates  that  it 
wishes  to  process  a  Part  30  exemption 
application,  the  ORS  will  follow  the 
applicable  "path"  of  the  online  Form  7- 
R,  requiring  the  person  to  submit  the 
information  required  by  Rule  30.5. 
Currently,  Rule  30.5  does  not  require  a 
petition  for  exemption  to  be  completed 
on  a  particular  form,  but  instead 
requires  the  petition  to  be  in  writing  and 
sets  forth  the  information  that  must  be 
included  in  the  petition.  The 
Commission  is  amending  Rule  30.5  to 
make  clear  that  a  petition  for  exemption 
must  be  filed  on  a  Form  7-R  completed 
in  accordance  with  the  instructions 
therein. 


Current  Rule  30.5  provides  the  postal 
address  where  the  petition  should  be 
submitted  to  NFA.  As  the  petition  will 
now  be  submitted  through  the  ORS,  it 
is  uimecessary  to  include  the  postal 
address  in  the  rule. 

IIL  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA")  3  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.  The 
rule  amendments  being  adopted  herein 
will  not  place  any  additional  burdens 
since  all  persons  seeking  the  exemption 
provided  for  pursuant  to  Rule  30.5  are 
already  subject  to  the  filing 
requirements  of  Rule  30.5.  To  the 
contrary,  the  amendments  vdll  help  to 
streamline  and  simplify  the  ciurent 
exemption  procedures.  Accordingly,  the 
Chairman,  on  behalf  of  the  Commission, 
certifies  pursuant  to  Section  3(a)  of  the 
RFA'»  that  the  proposed  rules  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

B.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
("PP»A")  5  imposes  certain  requirements 
on  federal  agencies  (including  the 
Commission)  in  coimection  with  their 
conducting  or  sponsoring  any  collection 
of  information  as  defined  by  the  PRA. 
The  rule  amendments  do  not  require  a 
new  collection  of  information  on  the 
part  of  any  entities  subject  to  the 
proposed  rule  amendments. 
Accordingly,  for  purposes  of  the  PRA, 
the  Commission  certifies  that  these  rule 
amendments  will  not  impose  any  new 
reporting  or  recordkeeping 
requirements.  The  Commission  has 
submitted  hard  copies  of  how  the  new 
Form  7-R  path  will  appear  in  the 
electronic  registration  system  to  the 
Office  of  Management  and  Budget. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act  requfres  the 
Conunission  to  consider  the  costs  and 
benefits  of  its  action  before  issuing  a 
new  regulation  under  the  Act.  By  its 
terms,  section  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  section  15(a)  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 


'  Commission  rules  referred  to  herein  may  be 
found  at  17  CFR  Ch.  I  (2002). 


2  7  U.S.C.  1  et  seq.  (2000). 


35U.S.C.  601  etseq. 
*  5  U.S.C.  605(b). 
544U.S.C.  3501e/se(j. 
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public  concern:  Protection  of  market 
participants  and  the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futiures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  eniunerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

These  amendments  are  intended  to 
facilitate  a  streamlined  exemption 
process  that  would  result  in  quicker 
processing  of  petitions.  The 
Commission  is  considering  the  costs 
and  benefits  of  these  rules  in  light  of  the 
specific  provisions  of  section  15(a)  of 
the  Act: 

1.  Protection  of  market  participants 
and  the  public.  While  the  amendments 
are  expected  to  lessen  the  burden 
imposed  upon  persons  submitting 
petitions  for  exemption,  they  do  not 
affect  the  requirements  to  qualify  for  the 
exemption.  Accordingly,  they  should 
have  no  effect  on  the  Commission's 
ability  to  protect  market  participants 
and  the  public. 

2.  Efficiency  and  competition.  The 
amendments  are  expected  to  benefit 
efficiency  and  competition  by  more 
quickly  facilitating  entry  into  the 
industry  and  by  enabling  information  to 
be  collected  and  made  available  in  a 
mare  timely  manner. 

3.  Financial  integrity  of  futures 
markets  and  price  discovery.  The 
amendments  should  have  no  effect, 
from  the  standpoint  of  imposing  costs  or 
creating  benefits,  on  the  financial 
integrity  or  price  discovery  function  of 
the  futures  and  options  markets. 

4.  Sound  risk  management  practices. 
The  amendments  being  adopted  herein 
should  have  no  effect  on  the  risk 
management  practices  of  the  futures  and 
options  industry. 

5.  Other  public  interest 
considerations.  The  amendments,  in 
facilitating  the  ongoing  program  of 
building  an  online  registration  system, 
are  expected  to  result  in  a  system  that 
is  easier  to  use  and  more  efficient  in  its 
processing  exemption  applications. 
Additionally,  the  system  should  permit 
more  information  about  persons  exempt 
fttim  registration  pursuant  to  Rule  30.5 
be  readily  accessible  by  the  public  more 
quickly. 

After  considering  these  factors,  the 
Commission  has  determined  to  adopt 
the  amendments  discussed  above. 


D.  Administrative  Procedure  Act 

The  Commission  has  determined  that 
the  amendments  discussed  herein  relate 
solely  to  agency  organization, 
preceding,  and  practice.  Accordingly, 
the  provisions  of  the  Administrative 
Procedure  Act  that  generally  require 
notice  of  proposed  rulemaking  and  that 
provide  other  opportunities  for  public 
participation  are  not  applicable.^  The 
Commission  further  finds  that,  because 
the  amendments  relieve  a  restriction,  in 
so  far  as  they  provide  for  a  process  that 
will  make  the  submission  of  a  petition  • 
for  exemption  under  Rule  30.5,  and  the 
subsequent  confirmation  of  such 
exemption,  quicker  and  more  efficient, 
and  the  amendments  have  no  adverse 
effect  upon  a  member  of  the  public, 
there  is  good  cause  to  make  it  effective 
less  than  thirty  days  after  publication  in 
the  Federal  Register.^ 

List  of  Subjects  in  17  CFR  Part  30 

Commodity  futures,  consumer 
protection,  fi^ud. 

■  For  the  reasons  discussed  in  the 
foregoing,  the  Commission  hereby 
amends  Chapter  I  of  Title  17  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  30-FOREIGN  FUTURES  AND 
FOREIGN  OPTIONS  TRANSACTIONS 

■  1.  The  authority  citation  for  Part  30  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2,  6,  6c,  and  12a, 
unless  otherwise  noted. 

■  2.  Section  30.5  is  amended  as  follows: 

■  a.  By  revising  the  introductory  text; 

■  b.  By  revising  paragraph  (a); 

■  c.  By  revising  paragraph  (b);  and 

■  d.  By  removing  paragraph  (e). 
The  revisions  read  as  follows: 

§  30.5    Alternative  procedures  for  non- 
domestic  persons. 

Any  person  not  located  in  the  United 
States,  its  territories  or  possessions,  who 
is  required  in  accordance  with  the 
provisions  of  this  part  to  be  registered 
with  the  Commission,  other  than  a 
person  required  to  be  registered  as  a 
futiues  commission  merchant,  may 
apply  for  an  exemption  from  registration 
under  this  part  by  filing  with  the 
National  Futiues  Association  a  Form  7- 
R  completed  and  filed  in  accordance 
with  the  instructions  thereto  and 
designating  an  agent  for  service  of 
process,  as  specified  below.  A  person 
who  receives  confirmation  of  an 
exemption  pursuant  to  this  section  must 
engage  in  all  transactions  subject  to 
regulation  under  Part  30  through  a 
registered  futures  commission  merchant 


6  5  U.S.C.  553(b)(3)(A). 
"  See  5  U.S.C.  553(d). 


or  a  foreign  broker  who  has  received 
confirmation  of  an  exemption  pursuant 
to  §  30.10  in  accordance  with  die 
provisions  of  §  30.3(b). 

(a)  Agent  for  service  of  process.  Any 
person  who  seeks  exemption  from 
registration  under  this  part  shall  enter 
into  a  written  agency  agreement  with 
the  futures  commission  merchant 
located  in  the  United  States  through 
which  business  is  done,  with  any 
registered  futiu^s  association,  or  any 
other  person  located  in  the  United 
States  in  the  business  of  providing 
services  as  an  agent  for  service  of 
process,  pursuant  to  which  agreement 
such  futures  commission  merchant  or 
other  person  is  authorized  to  serve  as 
the  agent  of  such  person  for  purposes  of 
accepting  delivery  and  service  of 
commimications  issued  by  or  on  behalf 
of  the  Commission,  U.S.  Department  of 
Justice,  any  self-regulatory  organization, 
or  any  foreign  futiues  or  foreign  options 
customer.  If  the  written  agency 
agreement  is  entered  into  with  any 
person  other  than  the  futiues 
conunission  merchant  through  which 
business  is  done,  the  futures 
commission  merchant  or  foreign  broker 
who  has  received  confirmation  of  an 
exemption  pursuant  to  §  30.10  with 
whom  business  is  conducted  must  be 
expressly  identified  in  such  agency 
agreement.  Service  or  delivery  of  any 
communication  issued  by  or  on  behalf 
of  the  Commission,  U.S.  Department  of 
Justice,  any  self-regulatory  organization 
or  any  foreign  futures  or  foreign  options 
customer,  pursuant  to  such  agreement, 
shall  constitute  valid  and  effective 
service  or  delivery  upon  such  person. 
Unless  otherwise  specified  by  the 
Commission,  the  agreement  required  by 
this  section  shall  be  filed  with  the 
Nationed  Futures  Association.  For  the 
purposes  of  this  section,  the  term 
"communication"  includes  any 
sununons,  complaint,  order,  subpoena, 
request  for  information,  or  notice,  as 
well  as  any  other  written  dociynent  or 
correspondence  relating  to  any  activities 
of  such  person  subject  to  regulation 
under  this  part. 

(b)  Termination  of  agreement. 
Whenever  the  agreement  referred  to  in 
paragraph  (a)  of  this  section  is 
terminated  or  is  otherwise  no  longer  in 
effect,  the  futiues  commission  merchant 
or  any  other  person  that  is  party  to  the 
agreement  shall  immediately  notify  the 
National  Futures  Association  and  the 
futures  commission  merchant  through 
which  business  is  done,  as  appropriate. 
Upon  notice,  a  futures  commission 
merchant  shall  not  accept  from  the 
person  that  has  entered  into  such 
agreement  any  order,  other  than 
liquidating  order(s).  for,  or  on  behalf  of 
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a  foreign  futures  or  foreign  options 
customer.  Notwithstanding  the 
termination  of  the  agreement  referred  to 
in  paragraph  (a)  of  this  section,  service 
or  delivery  of  any  communication 
issued  by  or  on  behalf  of  the 
Commission,  U.S.  Department  of  Justice, 
any  self-regulatory  organization,  or  any 
foreign  futures  or  foreign  options 
customer  pursuant  to  the  agreement 
shall  nonetheless  constitute  valid  and 
effective  service  or  delivery  upon  such 
person  with  respect  to  any  transaction 
entered  into  on  or  before  the  date  of  the 
teripination  of  the  agreement^ 

Issued  in  Washington,  DC,  on  July  1. 2003. 
by  the  Commission. 
Jean  A.  Webb. 

Secretary-  of  the  Commission. 
[FR  Doc.  03-17145  Filed  7-7-03;  8:45  am] 
BILLING  CODE  6351-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  101, 141,  201,  260,  352, 
and  357 


management  programs.  Additionally,  it 
will  ensure  that  the  investing 
community  has  more  and  better 
information  to  evaluate  the  condition  of 
these  FERC-regulated  entities  and  their 
financial  exposure. 

DATES:  Effective  Date:  This  rule  is 
effective  August  7,  2003. 

Compliance  Date:  The  Commission 
will  not  implement  the  reporting 
requirements  in  §§  141.500,  260.400, 
and  357.5  until  it  has  considered  the 
comments  filed  on  these  requirements. 

Comment  Date:  Comments  on  the  new 
reporting  requirements  in  §§  141.500, 
260.400,  and  357.5  are  due  August  7, 
2003. 

ADDRESSES:  Comments  may  be  filed 
electronically  via  the  eFiling  link  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov.  Commenters  unable  to 
file  comments  electronically  must  send 
an  original  and  14  copies  of  their 
comments  to:  Federal  Energy  Regulatory 
Commission,  Office  of  the  Secretary, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Refer  to  the  Comment 
Procedures  section  of  the  preamble  for 
additional  information  on  how  to  file 
comments. 
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Documentation  Requirements  for  Cash 
Management  Programs  Issued  June 
26,  2003 

AGENCY:  Federal  Energy  Regulatory    ■ 
Commission,  DOE. 
ACTION:  Interim  rule. 


SUMMARY:  In  order  to  protect  the 
customers'of  jurisdictional  companies, 
the  Federal  Energy  Regulatory 
Commission  is  amending  its  regulations 
to  implement  documentation 
requirements  for  cash  management 
programs.  The  Commission'  is  also 
seeking  comments  on  new  reporting 
requirements  that  require  FERC- 
regulated  entities  to  file  their  cash 
management  agreements  with  the 
Commission,  and  to  notify  the 
Commission  when  their  proprietary 
capital  ratios  fall  below  30  percent,  and 
when  their  proprietary  capital  ratios 
subsequently  return  to  or  exceed  30 
percent. 

This  initiative  responds  to  recent 
investigations  by  FERC  and  others  that 
revealed  large  amounts  of  funds  in  cash 
management  programs  (at  least  $16 
billion)  that,  in  many  instances,  were 
not  formalized  in  writing.  The  interim 
rule  is  intended  to  protect  the 
ratepaying  customers  of  FERC-regulated 
entities  by  providing  greater 
transparency  concerning  cash 


Wayne  McDanal  (Technical 
Information),  Office  of  the  Executive 
Director,  Division  of  Regulatory 
Accounting  Policy,  Federal  Energy 
Regulatory  Commission,  888  First 
.     Street,  NE.,  Washington,  DC  20426, 
(202) 502-6010. 

Peter  Roidakis  (Legal  Information), 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Comjnission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-8206. 
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Regulatory  Text 

Appendix  A— Commenters  in  RM02-14-OO0 

L  Introduction 

1.  The  Federal  Energy  Regulatory 
Commission  (Commission  or  FERC)  is 
amending  its  regulations  by 
implementing  documentation 
requirements  for  FERC-regulated 
entities  that  participate  in  cash 
management  programs.  The 
documentation  requirements  are 
reflected  in  changes  to  18  CFR  parts 
101,  201,  and  352  of  the  Commission's 
Uniform  Systems  of  Accounts  for  public 
utilities  and  licensees,  natural  gas  and 
oil  pipeline  companies.  The 
Commission,  however,  is  not  adopting 
the  two  financial  prerequisites  as 
proposed  in  the  NOPR  that  would  have 
limited  participation  in  a  cash 
management  program  when  either  of  the 
two  prerequisites  was  not  met. 

2.  Additionally,  the  Commission  is 
seeking  comments  on  new  reporting 
requirements  that  require  FERC- 
regulated  entities  to  file  the  agreements 
related  to  their  cash  management 
programs  with  the  Commission,  and 
require  FERC-regulated  entities  to  notify 
the  Commission  when  their  proprietary 
capital  ratios  drop  below  30  percent, 
and  when  their  proprietary  capital  ratios 
subsequently  return  to  or  exceed  30 
percent.  By  making  this  information 
available  to  the  public,  the  investing' 
community  will  have  needed  and  better ' 
information  on  which  to  evaluate  the 
financial  conditions  of  FERC-regulated 
entities.  These  reporting  requirements 
are  reflected  in  changes  to  18  CFR 
§§141.500,  260.400,  and  357.5  of  the 
Commission's  regulations.  The 
Commission  will  not  implement  the 
reporting  requirements  in  these  Sections 
until  it  has  considered  the  comments 
filed  on  these  requirements. 

3.  Cash  management  programs  are  of 
several  different  types.  Some 
concentrate  and  transfer  funds  fi-om 
multiple  accounts  into  a  single  bank 
account  in  the  parent  company's  name. 
Another  type  is  known  as  "cash 
pooling"  or  "money  pooling."  This 
system  uses  a  single  summary  account 
with  interest  earned  or  charged  on  the 
net  cash  balance  position.  There  is  no 
movement  of  funds  between  accounts  of 
the  entities  participating  in  the  pool.  All 
accounts  must  be  in  the  same  bank,  but 
not  at  the  same  branch.  A  third  type, 
known  as  a  "zero  balance  accoimt," 
empties  or  fills  the  balances  in  an 
affiliated  company's  account  at  a  bank 
into  or  out  of  a  parent's  account  each 
day.  This  list  is  not  exhaustive  and 
merely  describes  generic  features  of 
cash  management  programs. 
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4.  Cash  management  programs  control 
a  large  amount  of  assets.  FERC  Staff 
investigators  foimd  that  in  2001, 
balances  in  cash  management  programs 
affecting  FERC-regulated  entities  totaled 
approximately  $16  billion.  In  addition, 
other  investigations  have  revealed  large 
transfers  of  funds  (amounting  to  more 
than  $1  billion)  between  regulated 
pipeline  affiliates  and  non-regulated 
parents  whose  financial  conditions  were 
precarious.  See  In  Re  Investigation  of 
Certain  Financial  Data,  "Order  to 
Respond,"  Docket  No.  IND2-6-000, 100 
FERC  H  61,143  (2002).  These  and  other 
fund  transfers  and  the  enormous,  mostly 
unregulated,  pools  of  money  in  cash 
management  programs  may 
detrimentally  affect  regulated  rates. 

5.  To  date,  the  scrutiny  of  cash 
management  programs  has  been 
minimal  and  has  been  made  difficult 
because  many  cash  management 
programs  have  not  been  formalized  in 
writing,  and  the  impact  of  these 
programs  on  the  energy  markets  and 
ratepayers  is  thus  obscured.  Other 
means  of  transferring  assets  from  FERC- 
regulated  entities  to  unregulated 
entities,  such  as  loans  and  dividends, 
have  a  degree  of  transparency  not  found 
in  cash  management  programs. 

6.  To  protect  the  ratepaying  customers 
of  FERC-regulated  entities  by  providing 
greater  transparency  of  cash 
management  programs,  the  Commission 
is  implementing  documentation 
standards  for  these  activities  that  will 
assure  appropriate  data  are  maintained. 
The  availability  of  such  information  will 
also  allow  FERC  audit  staff  ready  access 
to  consistent  data. 

7.  The  Commission  is  amending  its 
Uniform  Systems  of  Accounts  (18  CFR 
parts  101,  201,  and  352)  to  provide 
documentation  requirements  for  .cash 
management  programs,  to  require  that 
cash  management  agreements  be  in 
writing,  that  the  agreements  specify  the 
duties  and  responsibilities  of  cash 
management  program  participants  and 
administratorsi  specify  the  methods  for 
calculating  interest  and  for  allocating 
interest  income  and  expenses,  and 
specify  any  restrictions  on  deposits  or 
borrowings  by  participants. 

8.  Additionally,  to  provide  greater 
transparency  of  FERC-regulated  entities' 
cash  management  programs,  the 
Commission  is  seeking  comments  on  a 
new  reporting  requirement  that  requires 
FERC-regulated  entities  to  file  these 
agreements  with  the  Commission.  Any 
subsequent  changes  to  these  agreements 
must  be  filed  within  10  days  from  the 
date  of  the  change. 

9.  The  Commission  is  also  seeking 
comments  on  a  new  reporting 
requirement  that  requires  a  FERC- 


regulated  entity  to  notify  the 
Commission  within  5  days  when  its 
proprietary  capital  ratio  falls  below  30 
percent.  The  filing  must  include  the 
entity's  proprietary  capital  ratio,  the 
significant  event(s)  or  transaction(s)  that 
contributed  to  the  proprietary  capital 
ratio  falling  below  30  percent,  the  extent 
to  which  the  entity  has  amounts  loaned 
or  advanced  to  others  within  its 
corporate  group  through  its  cash 
management  program,  and  plans,  if  any, 
to  raise  its  proprietary  capital  ratio. 
Finally,  the  Commission  is  seeking 
comments  on  a  new  reporting 
requirement  that  would  require  a  FERC- 
regulated  entity  to  notify  the 
Commission  within  5  days  when  its 
proprietary  capital  ratio  subsequently 
retiuns  to  or  exceeds  30  percent. 

10.  The  provisions  of  tnis  interim  rule 
will  apply  to  all  FERC-regulated  entities 
that  have  not  been  granted  waivers  of 
the  Commission's  accounting  and  the 
FERC  Annual  Report  Forms  1, 1-F,  2, 
2-A  or  6  filing  requirements.  The 
information  collected  through  the  new 
reporting  requirements  is  considered 
non-confidenUal  in  nature  and  will  be 
made  available  to  the  general  public  via 
the  Federal  Energy  Regulatory  Records 
Information  System  (FERRIS)  accessed 
fi-om  the  FERC's  Home  Page. 

11.  The  new  documentation 
standards,  the  filing  of  the  cash 
management  agreements,  and  the 
notification  requirements,  will  achieve 
additional  transparency  with  respect  to 
the  financial  conditions  and  financial 
dealings  of  FERC-regulated  entities  and 
their  corporate  financial  transactions. 
The  public  availability  of  the 
information  will  allow  all  users  of 
financial  information  to  make  informed 
decisions  based  on  relevant  and 
accurate  information. 

n.  Background 

12.  In  a  Notice  of  Proposed 
Rulemaking  (NOPR)  issued  on  August  1, 
2062,  67  FR  51150  (Aug.  7,  2002),  IV 
FERC  Stats.  &  Regs.  11 32,561  (Aug.  1. 
2002),  the  Commission  proposed  to 
amend  its  Uniform  Systems  of  Accounts 
for  public  utilities  and  licensees,^ 
natural  gas  companies,^  and  oil  pipeline 
companies,^  to  require  that,  as  a 
prerequisite  to  a  FERC-regulated  entity 


'  Part  101  Uniform  System  of  Accounts 
Prescribed  for  Public  Utilities  and  Licensees  Subject 
to  the  Provisions  of  the  Federal  Power  Act.  18  CFR 
part  101  (2003). 

^  Part  201  Uniform  System  of  Accounts 
Prescribed  for  Natural  Gas  Companies  Subject  to  the 
Provisions  of  the  Natural  Gas  Act.  18  CFR  part  201 
(2003). 

'Part  352  Uniform  Systems  of  Accounts 
Prescribed  for  Oil  Pipeline  Companies  Subject  to 
the  Provisions  of  the  Interstate  Commerce  Act.  18 
CFR  part  352  (2003). 


participating  in  cash  management 
programs,  the  FERC-regulated  entity 
shall  maintain  a  minimum  proprietary 
capital  ratio  of  at  least  30  percent  and 
the  FERC-regulated  entity  and  its  parent 
shall  maintain  investment  grade  credit 
ratings.  The  Commission  further 
proposed  that  if  either  of  the  conditions 
was  not  met,  the  FERC-regulated  entity 
could  not  participate  in  the  cash 
management  program.  Also,  the  NOPR 
proposed  documentation  requirements 
for  cash  management  programs. 

13.  The  NOPR  was  published  in  the 
Federal  Register  on  August  7,  2002.  and 
comments  were  initially  due  15  days 
thereafter,  or  August  22,  2002.  By  notice 
issued  August  16,  2002,  the  Commission 
extended  the  comment  deadline  to 
August  28,  2002.  A  Staff  Technical 
Conference  was  held  on  September  25, 
2002,  to  explore  the  issues  raised  bv  the 
NOPR." 

in.  Discussion 

14.  The  Commission  received  nearly 
fifty  comments  concerning  various 
aspects  of  the  proposed  rule.  Virtually 
all  commenters  were  generally 
supportive  of  the  Commission's  effort  to 
establish  more  precise  accounting  rules 
with  respect  to  cash  management 
programs  between  regulated  and 
unregulated  entities. 

15.  On  the  other  hand,  most  of  the 
commenters  objected  to  the  proposed 
prerequisites  to  FERC-regulated  entities' 
participation  in  cash  management 
programs  and  claimed  that  there  is  no 
statutory  basis  for  these  requirements. 
Other  commenters  argued  that  they 
should  be  exempt  fi-om  the  requirements 
of  the  proposed  rule.  The  Edison 
Electric  Institute  (EEI),  the  Interstate 
Natural  Gas  Association  of  America 
(INGAA),  and  the  Association  of  Oil 
Pipe  Lines  (AOPL)  filed  a  joint 
supplement  to  their  initial  comments, 
urging  that  the  Commission  adopt 
guidelines  rather  than  a  rule.  A 
complete  list  of  commenters  may  be 
found  at  Appendix  A. 

A.  Prerequisites  for  Participating  in 
Cash  Management  Programs 

16.  The  NOPR  proposed  two  financial 
prerequisites  that  must  be  met  for  FERC- 
regulated  entities  to  participate  in  cash 
management  programs.  As  discussed 
below,  most  commenters  objected  to  the 
use  of  these  criteria  for  participation  in 
the  programs,  and  after  reviewing  the 
comments,  the  Commission  will  not 
impose  the  two  financial  prerequisites 
as  conditions  that  FERC-regulated 


*  Notice  of  the  Staff  Technical  Conference  was 
issued  September  6.  2002.  Sec  67  FR  57994  (Sept 
13.  2002). 
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entities  must  meet  to  participate  in  cash 
management  programs. 

Comments  Received 

1 7.  Commenters  ^  argue  that  the 
NOPR  fails  to  explain  the  basis  for 

•  choosing  a  30  percent  proprietary 
capital  requirement  as  well  as  how 
meeting  this  requirement  achieves  the 
stated  objectives  of  the  NOPR.  They  also 
assert  that  the  proposed  requirement 
would  not  effectively  prevent  any 
"upstream"  loans  from  a  regulated 
entity  to  its  unregulated  parent. 

18.  EEI.  INGAA,  AOPL  and  others 
object  that  to  obtain  credit  ratings  for 
previously  unrated  subsidiaries  would 
be  costly,  and  in  some  cases  subsidiaries 
might  not  be  able  to  obtain  investment 
grade  credit  ratings  without  parental 
guarantees.  Other  commenters  [e.g.. 
PEPCO  Holdings,  Inc.)  maintain  that 
requiring  a  regulated  entity  to  maintain 
a  credit  rating  is  unreasonable  because 
not  every  subsidiary  has  publicly  held 
debt,  as  the  parent  entity  most  likely 
does.  Public  Service  Electric  and  Gas 
Company,  et  al.  (PSEG)  is  concerned 
that  many  of  its  subsidiaries  would  be 
unable  to  obtain  investment  grade  credit 
ratings  based  on  its  current  business 
structure,  which  is  designed  to  qualify 
subsidiaries  for  exempt  wholesale 
generator  status.  Key  Span  Corporation 
(KeySpan)  expresses  doubt  that  a  credit 
rating  for  FERC-regulated  entities  would 
do  much  to  protect  ratepayers. 

19.  The  National  Rural  Electric 
Cooperative  Association  (NRECA) 
points  out  that  many  of  its  electric 
cooperative  members  operate  as  not-for- 
profit  organizations  collecting  only 
enough  revenues  in  excess  of  operating 
expenses  to  meet  mortgage  requirements 
and  would,  therefore,  not  be  able  to 
meet  the  30  percent  proprietary  capital 
requirement.  These  electric  cooperatives 
argue  that  so  long  as  they  meet  their 
loan  agreements,  they  should  be 
permitted  to  participate  in  cash 
management  programs. 

20.  Commenters  ^  also  argue  that  the 
investment  grade  credit  rating 
prerequisite  could  in  fact  increase  costs 
to  ratepayers  where  neither  the  FERC- 
regulated  entity  nor  its  unregulated 
parent  currently  holds  a  credit  rating  of 
any  kind.  The  cost  burden  of  obtaining 
and  maintaining  investment  grade  credit 


'  E.g..  NiSource  Inc.  (Nisource),  Chevron  Pipeline 
Company,  et  al.  (Chevron),  El  Paso  Energy  Partners, 
L.P.  (El  Paso). 

•Among  them  are  AOPL,  Chevron,  INGAA. 
National  Grid  USA  (National  Grid),  Duke  Energy    ' 
Corporation  (Duke  Energy),  SCANA  Corporation 
(SCANA)  and  Ameren  Corporation  (Ameren)  (also 
arguing  that  cutting  off  access  to  capital  could  be 
detrimental  to  customers  because  utilities  might 
then  J  void  maintenance  and  improvements  to  their 
systems). 


ratings,  commenters  state,  would 
invariably  be  passed  on  to  ratepayers. 
They  further  argue  that  any  costs 
associated  with  a  FERC-regulated  entity 
not  being  able  to  participate  in  a  cash 
management  program,  such  as  higher 
costs  of  borrowing,  would  also  be  borne 
by  ratepayers  in  the  form  of  higher  rates. 

21.  Duke  Energy  and  NiSoiuce  fear 
the  rule  would  effectively  become  a 
financial  rating  trigger  and  would  place 
added  stress  on  a  company's  investment 
grade  credit  rating.  They  point  out  that 
rating  agencies  advise  companies  to 
avoid  such  rating  triggers  in  financing 
agreements  because  rating  agencies  view 
these  triggers  as  creating  additional  risk. 
Accordingly,  these  commenters  would 
eliminate  either  the  investment  grade 
credit  rating  or  the  30  percent 
proprietary  capital  requirement,  or  both. 

22.  Conversely,  Missouri  Public 
Service  Conunission  (MoPSC)  suggests 
that  the  Commission  require  all  entities 
that  participate  in  the  same  cash 
management  program  as  a  regulated 
entity  maintain  investment  grade  credit 
ratings  or  maintain  the  ratings  if  they 
participate  in  different  pools  with 
members  in  common  with  the  regidated 
entity's  pool. 

Commission  Response 

23.  The  Commission  recognizes  the 
myriad  concerns  raised  by  parties 
commenting  on  the  NOPR,  both  in 
comments  on  the  NOPR  and  in 
comments  received  at  the  related  Staff 
Technical  Conference,  particularly  with 
respect  to  the  30  percent  proprietary 
capital  and  investment  grade  credit 
rating  prerequisites.  Based  upon  the 
additional  iiiformation  obtained  from 
commenters,  conditioning  participation 
in  a  cash  management  program  using  an 
investment  grade  credit  rating  and  a 
proprietary  capital  ratio  of  30  percent 
may  be  too  rigid  and  inflexible. 

24.  Although  over  90  percent  of 
FERC-regulated  entities  have  at  least  30 
percent  proprietary  capital,  many  do  not 
have  credit  ratings  and  would  thus  fail 
the  investment  grade  prerequisite.  The 
prerequisites,  particularly  the 
requirement  for  an  investment  grade 
credit  rating,  would  create  imcertainty 
as  to  the  ability  of  FERC-regulated 
entities  to  participate  in  new  or  existing 
cash  management  programs.  The 
Commission  therefore  is  not  adopting 
the  proposed  prerequisites.^ 


'  The  Commission  wall  not  adopt  the  NOPRs 
proposed  revision  to  paragraph  B  of  Accounts  146. 
Accounts  receivable  from  associated  companies  and 
paragraph  (b)  of  Account  13,  Receivables  from 
affiliated  companies,  which  prescribed  the 
prerequisites  for  participation  in  cash  management 
programs.  ' 


B.  Documentation  Requirements 

25.  The  NOPR  proposed  that  FERC- 
regulated  entities  would  be  required  to 
maintain  documentation  of  all  deposits 
into  and  borrowings  from  cash 
management  programs,  as  well  as 
documentation  of  security,  if  any, 
provided  for  repayment  of  deposits  or  in 
support  of  borrowings,  and  daily 
balances  for  each  individual  deposit  or 
borrowing  as  well  as  documentation  on 
the  organization  and  operation  of  the 
cash  management  program. 

Comments  Received 

26.  Virtually  all  commenters 
supported  the  NOPR's  proposed 
requirement  to  put  all  agreements  in 
writing,  specifying  the  duties  of  the 
participants  as  well  as  the  duties  of  the 
administrators.  EEI  asserts  that,  as  a 
general  matter,  the  proposed 
dociunentation  requirements  as  to  the 
structure  and  operation  of  the  cash 
management  programs  appear 
reasonable  and  would  formalize 
dociunentation  practices  that  should 
already  be  in  place  for  such  programs. 
AOPL  argues  that  while  companies 
could  document  the  establishment  of 
cash  management  programs  and  all 
transactions,  individual  agreements  are 
rarely,  if  ever,  put  into  wrriting.  While 
agreeing  that  putting  agreements  into 
written  documents  would  be  helpful, 
Duke  Energy  urges  the  Commission  not 
to  dictate  the  terms  of  the  agreements. 

27.  While  commenters  support  the 
documentation  requirements,  many, 
including  EEI,  Allegheny  Energy,  Inc. 
(Allegheny),  AOPL,  Cinergy  Corp. 
(Cinergy),  Gulf  South  Pipeline  Company 
LP  (Gulf  South),  KeySpan  and  NiSource, 
request  clarification  on  whether  they 
must  securitize  cash  management 
transactions.  They  also  request 
clarification  that  securitization  is  not 
required  for  participation  in  a  cash 
management  program,  but  that  the 
Commission  intends  that  any  security 
provided  be  documented.  AOPL,  Gulf 
South,  and  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  also  request 
clarification  of  the  level  of  detail 
required  for  the  documentation, 
whether  the  documentation  may  be 
maintained  electronically,  and  whether 
companies  must  submit  the 
dociunentation  on  any  regular  basis  or 
whether  maintaining  the  documentation 
is  sufficient.  AOPL  suggests  that  the 
documentation  requirements  should  be 
simplified  to  more  closely  mirror 
Generally  Accepted  Accounting 
Principles  (GAAP),  arguing  that  tracking 
every  transaction  is  unreasonable  and 
unwarranted. 
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Commission  Response 

28.  While  we  recognize  that  some 
commenters  argue  that  their  particular 
cash  management  programs  have  not 
been  reduced  to  writing,  sound  business 
practices  dictate,  as  noted  by  EEI,  that 
such  agreements  be  in  writing.  We  are 
not,  however,  establishing  the  terms  of 
such  agreements.  In  this  interim  rule, 
we  require  FERC-regulated  entities  to 
maintain  documentation  in  support  of 
their  cash  management  programs 
including  the  duties  and  responsibilities 
of  the  program  administrators  and 
participants,  restrictions  on  borrowings 
from  the  cash  management  programs, 
interest  earnings  and  expense  rates  and 
cost  sharing  provisions,  all  as  stated  in 
the  text  of  revised  Account  146, 
Accounts  receivable  from  associated 
companies,  for  public  utilities  and 
licensees,  and  natural  gas  companies, 
and  Account  13,  Receivables  from 
affiliated  companies,  for  oil  pipeline 
companies. 

29.  With  respect  to  the  form  of 
documentation  required  in  support  of 
cash  management  programs,  the 
Commission's  regulations  at  parts  125, 
225  and  356  prescribe  the  form  of  the 
media  to  be  utilized  for  maintaining  the 
records  including  paper,  electronic, 
optical  or  other  new  and  evolving 
media,  as  well  as  the  retention  period 
for  such  records." 

30.  The  Commission  did  not  propose 
the  filing  of  any  of  the  docmnentation 
that  it  proposed  to  be  maintained.  After 
review  of  comments  and  in  recognition 
of  the  need  for  transparency  of 
information  on  cash  management 
programs,  the  Commission  is  now 
seeking  comment  on  proposed  filing 
requirements  for  cash  management 
agreements  and  for  notification  of 
changes  in  the  FERC-regulated  entity's 
proprietary  capital  ratio. 

31.  Duke  Energy's  and  other 
commenters'  concerns  about  the 
Commission's  requirements  for  security 
for  cash  management  program  deposits 
and  borrowings  are  misplaced.  The 
interim  rule  does  not  require  security 
for  these  arrangements.  "To  clarify, 
FERC-regulated  entities  must  maintain 
documentation  of  secmity  for  deposits 
into  and  borrowings  from  these 
arrangements  only  when  the  cash 
management  programs  themselves 
require  such  security.^ 

32.  Duke  Energy  also  argues  that  the 
text  of  Account  146  should  be  revised 
to  provide  that  items  "not  expected  to 
be  paid"  within  12  months  or  non- 
current  items  should  be  transferred 


either  to  Accoimt  123,  Investment  in 
associated  companies,  or  Accoimt  123.1, 
Investment  in  subsidiary  companies, 
rather  than  requiring  the  transfer  of  all 
non-ciurent  items  to  Account  123  as 
Account  146  now  provides.  1°  Duke 
Energy  argues  that  this  clarification  will 
ensure  proper  classification  of  items  and 
will  "eliminate  the  need  for 
biu-densome  daily  monitoring  for  the 
twelve-month  time  limit  on  entries  in 
this  account  *  *  *."" 

33.  While  Duke  Energy's  concern  is 
not  entirely  clear,  it  may  be  related  to 
a  misperception  of  the  proposed 
requirements  for  documenting  secxuity 
of  cash  management  program 
transactions.  The  NOPR  proposed  no 
change  in  how  current  and  non-ciurent 
transactions  are  accounted  fqj,  and 
Duke  Energy's  suggested  revision  is 
beyond  the  scope  of  this  interim  rule. 
As  explained  above,  the  interim  rule 
does  not  mandate  that  cash  management 
transactions  be  securitized,  but  only 
imposes  a  docmnentation  requirement 
for  any  security  that  exists.  Duke  Energy 
implies  it  is  hard  to  monitor  "undated" 
paper  for  purposes  of  the  nde's 
dociunentation  requirements.  However, 
the  possibility  of  "undated"  paper 
existed  prior  to  the  interim  rule,  and  for 
purposes  of  proper  classification  in 
Account  146, 123,  or  123.1,  a  reasonable 
date  must  be  imputed.  Duke  Energy  has 
not  clearly  articulated  any  need  for 
changing  Accounjt  146  as  a  consequence 
of  the  interim  rule.  Accordingly,  the 
Commission  will  not  modify  Accoimt 
146,  as  requested  by  Duke  Energy. 

34.  AOPL's  proposal  that 
documentation  "mirror"  GAAP  is 
imprecise  and  does  not  identify  the 
specific  documentation  to  be 
maintained  for  cash  management 
transactions.  The  Commission  is 
specifying  the  documentation  that 
FERC-regulated  entities  must  maintain 
to  meet  Commission's  oversight  needs 
and  to  satisfy  its  regulatory  mandate. 

35.  Finally,  FirstEnergy  Corp. 
(FfrstEnergy)  suggests  creating  a  new 
account  under  the  Uniform  System  of 
Accounts  under  which  all  cash 
management  program  loans  would  be 
recorded.  It  further  requests  that  the 
Commission  clarify  the  specific 
transactions  to  which  the  NOPR  applies, 
as  Account  146  encompasses  all 
transactions  between  associated 
companies. 

36.  We  do  not  find  it  nfecessary  at  this 
time  to  revise  the  Uniform  Systems  of 
Accounts  by  adding  a  new  account  as 
requested  by  FirstEnergy.  The 
instructions  to  Account  146  are 


»  18  CFR  parts  125,  225  and  356  (2003). 
*  EE]  made  this  point  in  its  comments  at'  the 
September  25,  2002  technical  conference. 


sufficient  and  can  accommodate  cash 
management  programs  used  by  FERC- 
regulated  entities. 

C.  Prohibition  on  Netting 

37.  The  NOPR  proposed  that  "cash 
deposits  and  borrowings  may  not  be 
netted"  in  order  to  provide  better 
transparency  of  inter-company  payables 
or  receivables  resulting  from  cash 
management  agreements. 

Comments  Received 

38.  Commenters  uniformly  object  to 
this  proposal  or  request  clarification  as 
to  the  meaning  of  this  requirement, 
pointing  out  that  netting  is  the  essence 
of,  and  one  of  the  key  benefits  of,  cash 
management  programs. ^^  Commenters 
argued  that  cash  management  programs 
operate,  essentially,  as  ordinary 
checking  accounts  and  that  transactions 
within  an  account  are  netted  against 
each  other." 

Commission  Response 

39.  Prior  to  the  issuance  of  the  NOPR, 
the  Commission  examined  a  number  of 
FERC-regulated  entities'  cash 
management  accounts.  That 
examination  revealed  numerous 
instances  in  which  amounts  reported  in 
FERC  Accounts  146  and  13  had  negative 
balances.  The  Commission  views  the 
reporting  of  negative  balances  in  these 
receivables  accounts  rather  than  in 
payable  accounts  as  inappropriate  and 
potentially  misleading.  The  Commission 
included  in  the  NOPR  a  ban  on  netting 
in  an  effort  to  rectify  that  situation. 

40.  The  Commission  agrees  with  the 
commenters  that  cash  management 
programs  operate  essentially  as  ordinary 
checking  accounts  and  that  transactions 
within  an  account  are  netted  against 
each  other.  The  Commission  is  therefore 
deleting  the  prohibition  on  netting  from 
this  interim  rule.  We  will  require, 
however,  that  the  balances  in  the  FERC 
accounts  that  record  cash  management 
activities  be  properly  classified:  debit 
balances  must  be  reported  in  the 
appropriate  accounts  receivable  account 
and  credit  balances  must  be  reported  in 
the  appropriate  accounts  payable 
account  at  the  end  of  each  accounting 
period. 

D.  Applicability  of  Rule 

41.  The  NOPR  proposed  that  the 
requirements  of  this  rule  apply  to  all 
FERC-regulated  entities  including 
registered  holding  companies  that  are 
regulated  by  the  United  States  Securities 
and  Exchange  Commission  (SEC). 


'"Duke  Energy  comments  at  26-27. 
"  Id.  at  27. 


"  See,  e.g..  AOPL.  INGAA,  and  EEI. 
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Comments  Received 

42.  Registered  holding  company 
commeftters  uniformly  argue  that 
registered  holding  companies,  regulated 
by  the  SEC  under  the  Public  Utility 
Holding  Company  Act  of  1935 
(PUHCA),  should  be  exempted  from  the 
proposed  rule.'''  They  argue  that  their 
cash  management  activities  are  already 
regulated  by  the  SEC,  that  efforts  by 
FERC  to  regulate  the  same  would  be 
burdensome  and  duplicative,  that  the 
PUHCA  itself  protects  against  cash 
management  abuse,  and  that  Section 
318  of  the  Federal  Power  Act  (FPA) 
deprives  FERC  of  the  authority  to 
regulate  their  cash  management 
practices.  15  Ameren  suggests  that  the 
Commission  deem  registered  holding 
companies  in  compliance  with  the 
proposed  rule  so  long  as  the  companies 
comply  with  all  applicable  PUHCA 
rules  and  SEC  orders.  Furthermore, 
several  commenters,  including  Cinergy, 
point  out  that  the  regulation  of  cash 
management  programs  falls  squarely 
within  the  technical  expertise  of  the 
SEC. 

43.  Similarly,  USG  Pipelines.'^ 
Cinergy  and  others  argue  that  the  rule 
should  not  apply  to  small  regulated 
entities  and  urge  the  Commission 
expressly  to  exempt  these  entities.  The 
NRECA  asks  that  the  rule  not  be  applied 
to  cash  management  programs 
maintained  by  FERC-regulated  electric 
cooperatives. 

44.  Energy  marketers  and  traders 
argue  that  ratepayers  would  not  be 
adversely  affected  by  mismanagement  of 
their  cash  management  programs,  and, 
therefore,  they  should  be  exempted  from 
the  proposed  rule.'^  PSEG  suggests 
expanding  the  exemption  from  the 
Uniform  System  of  Accounts  to  include 
generators  and  suggests  that  energy 
marketers,  traders  and  generators  be 
allowed  to  apply  for  waivers  by 
demonstrating  that  they  are  not  subject 
to  the  Commission's  cost-based  rate 
regulation,  similar  to  the  Commission's 


"  Registered  holding  company  commenters 
included:  American  Electric  Power  Company,  Inc. 
(AEP).  Allegheny,  Ameren.  Cinergy,  FirstEnergy, 
KeySpan,  National  Fuel.  National  Grid,  NiSource, 
Northeast  UtiliUes  (NU).  SCANA,  and  WGL 
Holdings,  Inc.  (WGL  Holdings). 

'M6  use.  792. 

••USG  Pipeline  Co.,  B-R  Pipeline  Co.  and  United 
States  Gypsum  Co.  (collectively  USG  Pipelines). 

"Ontario  Energy  Trading  International.  Electric 
Power  Supply  Association,  Edison  Mission  Energy, 
and  Edison  Mission  Marketing  and  Trading,  Inc. 
The  concern  is  that  entities  with  market-based  rate 
authority  may  lose  their  exemption  from  the 
requirements  of  the  Uniform  System  of  Accounts, 
at  which  time  they  would  become  subject  to  the 
Commission's  cash  management  requirements. 


waiver  of  its  part  35  cost  of  service  filing 
requirements. 

Commission  Response 

45.  The  Commission  agrees  with 
comments  submitted  by  registered 
holding  companies  and  their  affiliates 
asserting  that  the  SEC  regulates  their 
cash  management  activities.  The 
Commission  is  not,  in  this  interim  rule, 
prescribing  any  limitations  on  the  entry 
into  and  participation  in  cash 
management  programs.  The 
Commission  is,  however,  prescribing 
documentation  requirements  that  will 
apply  to  FERC-regulated  entities  that  are 
subject  to  the  SEC's  oversight.  In 
carrying  out  its  oversight,  the  SEC  has 
not  promulgated  regulations  governing 
the  docmuentation  to  be  maintained  for 
cash  management  activities.  The  SEC's 
case-by-case  documentation 
requirements  do  not  provide  assurance 
that  documentation  adequate  for  this 
Commission's  regulatory  oversight  will 
be  maintained.  Therefore,  we  shall 
require  that  FERC-regulated  entities  that 
are  also  subject  to  the  PUHCA  follow 
the  dociunentation  requirements  that  we 
are  adopting  in  our  Uniform  Systems  of 
Accounts.  Section  318  of  the  FPA  does 
not  prohibit  the  imposition  of  these 
requirements  because  there  is  no 
conflict  between  the  documentation 
requirements  the  Commission  is 
adopting  here  and  those  used  by  the 
SEC. 

46.  The  eligibility  concerns  of  NRECA 
and  others  representing  "small 
regulated  entities"  are  moot  since  the 
Commission  is  not  adopting  the 
proposed  prerequisites  for  participation 
in  cash  management  programs.  Small 
regulated  entities  and  NfRECA  members 
are  subject  to  our  Uniform  Systerns  of 
Accounts  and  thus  will  be  subject  to  the 
documentation  requirements  that  we  are 
adopting  in  this  interim  rule. 

47.  Energy  marketers,  traders, 
generators  and  other  FERC-regulated 
entities  that  have  been  granted  waivers 
of  our  accounting  and  the  FERC  Annual 
Report  Forms  1,  1-F,  2,  2-A  or  6 
reporting  requirements  will  not  be 
subject  to  the  documentation 
requirements  included  in  this  interim 
rule. 

E.  Legal  Authority  to  Prescribe 
Prerequisites 

48.  Several  commenters  '^  argue  that 
FERC  lacks  the  authority  under  the 


Natural  Gas  Act  (NGA),i9  the  FPA,  as 
well  as  the  Interstate  Commerce  Act 
(ICA)  20  to  impose  any  prerequisites  for 
the  use  of  cash  management  accounts. 
Other  commenters  argue  that  the 
regulation  of  cash  management 
participation  is  beyond  the  jurisdiction 
of  the  Commission.  Others  state  that  the 
proper  way  to  protect  customers  arid 
redress  cash  management  issues  is 
through  rate  cases.^i  DiUce  Energy  in 
particular  argues  that  the  Commission's 
authority  imder  its  ratemaking  powers 
and  its  related  investigatory  powers 
offers  ample  protection  to  ratepayers 
without  the  need  for  the  more  restrictive 
measures  proposed  in  the  NOPR. 

49.  These  commenters'  arguanents 
about  our  authority  to  prescribe 
prerequisites  to  cash  management 
programs  are  made  moot  by  the 
Commission's  decision  in  this  interim 
rule  to  forego  such  prerequisites.  The 
interim  rule  revises  the  Uniform 
Systems  of  Accoimts  for  public  utilities 
and  licensees,  natural  gas  companies, 
and  oil  pipeline  companies  pursuant  to 
the  authority  granted  the  Commission 
under  the  FPA,  the  NGA,  and  the  ICA 
to  prescribe  uniform  accounting 
requirements  for  entities  subject  to  the 
Commission's  jurisdiction. 22 

F.  Requests  for  Policy  Statement 

50.  EEI,  INGAA,  AOPL  and  other 
commenters  23  suggest  that  the 
Commission  issue  a  policy  statement 
concerning  cash  management  programs 
rather  than  a  rule. 

51.  Because  a  policy  statement  does 
not  have  the  force  of  law,  a  policy 
statement  in  lieu  of  a  rule  would  not 
provide  the  assurance  or  transparency  of 
a  rule  on  documentation  requirements 
and,  therefore,  would  not  adequately 
protect  ratepayers.  The  Commission 


'*  Among  the  commenters  are  Duke  Energy, 
INGAA  (comments  supported  by  El  Paso.  National 
Fuel,  and  Williston  Basin  Interstate  Pipeline  Co.). 
EEI  (comments  supported  by  AEP),  AOPL 
(comments  supported  by  Chevron),  and  the  Kinder 
Morgan  Pipelines  (Kinder  Morgan)). 


>«15U.S.C.  717. 

2049  App.  U.S.C.  1-85  (1988). 

^'  E.g.,  Kinder  Morgan,  NiSource.  These 
commenters  argue  that  the  Commission  can  prevent 
harm  to  consumers  by  disallowing  the  passthrough 
of  costs  related  to  improper  cash  management 
practices  to  customers,  when  the  regulated  entity 
files  a  rate  case  to  recover  such  costs.  However,  the 
Commission  observes  that  rate  cases  are  infrequent 
for  many  FERC-regulated  entities,  and  the  harm 
done  by  improper  cash  management  practices  may 
occur  long  before  a  rate  case  is  filed. 

^2  Section  301(a)  of  the  Federal  Power  Act  (FPA), 
16  U.S.C.  825(a),  section  8  of  the  Natural  Gas  Act 
(NGA),  15  U.S.C.  717g  and  section  20  of  the 
Interstate  Commerce  Act  (ICA).  49  App.  U.S.C.  20 
(1988),  authorize  the  Commission  to  prescribe  rules 
and  regulations  concerning  accoimts,  records  and 
memoranda  as  necessary  or  appropriate  for  the 
purpose  of  administering  the  FPA,  NGA,  and  the 
ICA.  The  Commission  may  prescribe  a  system  of 
accounts  for  FERC-regulated  companies  and,  after 
notice  and  opportunity  for  hearing,  may  determine 
the  accounts  in  which  particular  outlays  and 
receipts  will  be  entered,  charged  or  credited. 

23  See  e.g.  Gulf  South,  Duke  Energy,  and  Kinder 
Morgan. 
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finds  that  the  public  interest  will  be 
better  satisfied  by  implementing  a  nde 
rather  than  by  issuing  advisory 
guidelines. 

G.  New  Reporting  Requirements 

52.  As  part  of  this  interim  rule,  the 
Commission  is  seeking  comments  on 
new  reporting  requirements  that  were 
not  explicitly  included  in  the  NOPR  that 
would  require  FERC-regulated  entities 
to  file  their  cash  management 
agreements  with  the  Commission,  and 
to  notify  the  Commission  when  their 
proprietary  capital  ratios  fall  below  30 
percent  and  when  they  subsequendy 
return  to  or  exceed  30  percent. 

53.  As  previously  mentioned,  large 
amounts  of  funds  are  controlled  through 
cash  management  programs  and  in 
many  instances  such  programs  were  not 
fomialized  in  writing  or  were  not 
adequately  documented.  In  order  to 
monitor  these  types  of  programs,  the 
Commission  is  exercising  its  authority 
pursuant  to  sections  4,  304  and  309  of 
the  Federal  Power  Act,  sections  10(a) 
and  16  of  the  Natural  Gas  Act,  and 
section  20  of  the  Interstate  Commerce 
Act  to  require  the  filing  of  cash 
management  agreements,  and  the  filing 
of  a  notification  when  a  FERC-regulated 
entity's  proprietary  capital  ratio  falls 
below  30  percent  and  when  it 
subsequently  retvuns  to  or  exceeds  30 
percent.s"  Additionally,  all  of  the 
information  collected  in  these  filings 
will  be  considered  non-confidential  in 
nature  and  therefore  will  be  made 
available  to  the  general  public  for 
greater  transparency.  The  Commission 
will  not  implement  any  reporting 
requirements,  however,  imtil  it  has 
received  and  analyzed  the  comments. 

1.  Submission  of  Cash  Management 
Agreements 

54.  The  Commission  is  seeking 
comments  on  a  new  reporting 
requirement  that  would  require  FERC- 
regulated  entities  participating  in  cash 
management  programs  to  file  their  cash 
management  agreements,  and  any 
subsequent  changes  within  10  days  from 
the  date  of  the  change,  the  filing  of 
these  agreements  with  the  Commission 
will  provide  timely  information  that 
will  lend  additional  transparency  to  the 
cash  management  program  activities 
between  FERC-regulated  entities  and 
their  affiliates.  The  public  availability  of 
the  information  will  allow  the 
Commission,  as  well  as  all  users  of 
financial  information  to  make  informed 
decisions  based  on  relevant  and 
accurate  information. 


"  See  16  U.S.C  797,  825c  and  825h;  15  U.S.C. 
717i(a)  and  71 7o;  and  49  App.  U.S.C.  1-85. 


2.  Notification  Requirements 

55.  The  Commission  is  seeking 
comments  on  a  new  reporting 
requirement  that  would  require  FERC- 
regulated  entities  participating  in  cash 
management  programs  to  notify  the 
Commission  when  their  proprietary 
capital  ratios  fall  below  30  percent  and 
when  they  subsequently  retiu-n  to  or 
exceed  30  percent.  In  addition,  the 
Commission  is  seeking  comments  on 
what  would  be  an  appropriate 
notification  standard  to  use  as  a 
comparable  indicator  of  a  change  in 
financial  condition  for  electric 
cooperatives  that  file  FERC  Annual 
Report  Forms  1  or  1-F  with  the 
Commission. 

56.  Although  the  two  financial 
prerequisites  (i.e.,  the  investment  grade 
credit  rating  and  the  30  percent 
proprietary  capital)  included  in  the 
NOPR  were  not  adopted  as  part  of  this 
interim  rule,  they  are  important 
indicators  of  a  company's  financial 
health  and  indicate  the  extent  to  which 
a  FERC-regulated  entity  has  taken  on 
debt  to  finance  its  assets  or  operations. 
A  highly  leveraged  company,  with  the 
accompanying  fixed  interest  expense 
and  futiue  obligation  to  repay  the 
principal,  may  be  in  a  weakened 
financial  position  if  there  is  an 
unfavorable  change  in  the  business 
climate.  This  event  may  result  in  an 
inadequate  flow  of  cash  which  may 
have  an  adverse  impact  on  the  FERC- 
regulated  entity's  ability  to  remciin 
solvent. 

57.  Therefore,  when  a  FERC-segulated 
entity's  proprietary  capital  ratio  falls 
below  30  percent  (or  conversely,  its 
long-term  debt  ratio  rises  above  70 
percent),  the  FERC-regulated  entity 
must  file  a  notification  with  the 
Commission,  detailing  its  proprietary 
capital  ratio,  the  significant  event(s)  or 
transaction(s)  that  contributed  to  the 
proprietary  capital  ratio  falling  below  30 
percent,  the  extent  to  which  the  FERC- 
regulated  entity  has  amounts  loaned  or 
money  advanced  to  others  within  its 
corporate  group  through  its  cash 
management  program(s),  and  plans,  if 
any,  to  raise  its  proprietary  capital  ratio. 

58.  NRECA  asserts  that  many  of  its 
electric  cooperative  members  operate  as 
not-for-profit  organizations  collecting 
only  enough  revenues  in  excess  of 
operating  expenses  to  meet  mortgage 
requirements  and  would,  therefore,  not 
be  able  to  meet  the  30  percent 
proprietary  capital  requirement. 
However,  NRECA  also  states  that  many 
electric  cooperatives  have  themselves 
established  subsidiaries  that  are  engaged 
in  diversified  non-electric  business 


activities.25  The  Commission  recognizes 
that  electric  cooperatives  generally  do 
not  accumulate  profits  for  shareholders 
as  is  the  case  of  investor  owned  utilities. 
Consequently,  the  proprietary  capital 
ratio  may  not  be  an  appropriate 
indicator  of  a  weakened  financial 
condition  for  a  cooperative.  The 
Commission  therefore  invites  comment 
on  what  would  be  an  appropriate  metric 
of  financial  condition  to  use  as  a 
notification  trigger  for  cooperatives  that 
participate  in  cash  management 
programs  with  their  affiliates. 

59.  Under  the  Uniform  System  of 
Accounts,  FERC-regulated  entities  are 
required  to  keep  their  books  and  records 
on  a  monthly  basis.  ^^  Therefore,  within 
15  days  after  the  end  of  the  month, 
FERC-regulated  entities  subject  to  this 
interim  rule  must  compute  their 
proprietary  capital  ratios.  The 
proprietary  capital  ratio  must  be 
computed  as  follows.  The  numerator 
will  be  the  sum  of  the  balances  in  the 
proprietary  capital  accoimts.  Public 
utilities  and  licensees  and  natural  gas 
companies  will  use  Account  201, 
Common  stock  issued,  through  Account 
219,  Accumulated  other  comprehensive 
income,  and  oil  pipeline  companies  will 
use  Account  70,  Capital  stock,  through 
Account  77,  Accumulated  other 
comprehensive  income.  The 
denominator  will  be  the  sum  of  the 
balances  in  the  proprietary  capital 
accounts  plus  the  sum  of  the  balances 
in  the  long-term  debt  accounts.  Public 
utilities  aind  licensees,  and  natural  gas 
companies  will  use  Accoimt  221, 
Bonds,  through  Account  226, 
Unamortized  discoimt  on  long-term 
debt-Debit,  and  oil  pipeline  companies 
will  use  Account  60,  Long  term  debt- 
payable  after  one  year,  through  Account 
62,  Unamortized  discount  and  interest 
on  long  term  debt.  In  the  event  the 
proprietary  capital  ratio  falls  below  30 
percent,  the  FERC-regulated  entity  must 
make  its  notification  filing  within  5 
days  after  making  the  above  calculation. 
Additionally,  the  FERC-regulated  entity 
will  be  required  to  notify  the 
Commission  within  5  days  after  the 
determination  has  been  made  that  its 
proprietary  capital  ratio  has  met  or 
exceeded  30  percent. 

IV.  Regulatory  Flexibility  Act  Statement 

60.  The  Regulatory  Flexibility  Act 
(RFA)  27  requires  agencies  to  prepare 
certain  statements,  descriptions,  and 
analyses  of  proposed  rules  that  will 
have  a  significant  economic  impact  on 


"  NRECA  comments  at  4. 
'«  General  Instruction  4  in  18  CFR  parts  101  and 
201,  General  Instruction  1-3  in  18  CFR  part  352. 
"5  U.S.C  601-612. 
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substantial  number  of  small  entities. 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect. 

61.  The  Commission  concludes  that  . 
this  interim  rule  would  not  have  such 
an  impact  on  small  entities.  Most  fding 
companies  regulated  by  the  Commission 
do  not  fall  within  the  RFA's  definition 
of  a  small  entity,  and  the  data  required 
by  this  rule  are  already  being  captured 
by  their  accounting  systems.  However,  if 
the  recordkeeping  requirements 
represent  an  undue  burden  on  small 
businesses,  the  entity  affected  may  seek 
a  waiver  of  the  requirements  from  the 
Commission. 

62.  AOPL  argues  that  the  NOPR's 
estimate  of  the  impact  of  this  rule  for 
the  purposes  of  the  Regulatory 
Flexibility  Act  of  1980  was  too  low. 
AOPL  bases  its  estimate  largely  on  the 
costs  that  previously  unrated 
Subsidiaries  would  incur  to  obtain 
credit  ratings. ^s  The  interim  rule, 
however,  eliminates  the  proposed 
prerequisites  for  participation  in  cash 
management  programs  thus  making 
concerns  over  obtaining  credit  ratings 
moot. 

V.  Environmental  Analysis 

63.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment. 29  The  Commission 
excludes  certain  actions  not  having  a 
significant  effect  on  the  human 
environment  from  the  requirement  to 
prepare  an  environmental  impact 
statement.  30  No  environmental 
consideration  is  raised  by  the 
promulgation  of  a  rule  that  is  procedural 
or  does  not  substantially  change  the 
effect  of  legislation  or  regulations  being 
amended.^'  This  rule  updates  parts  101, 
141.  201,  260,  352  and  357  of  the 
Commission's  regulations  and  does  not 
substantially  change  the  effect  of  the 
underlying  legislation  or  the  regulations 
being  revised  or  eliminated. 
Accordingly,  no  environmental 
consideration  is  necessary. 

VI.  Information  Collection  Statement 

64.  The  Office  of  Management  and 
Budget's  (OMB)  regulations  at  5  CFR 
1320.11  require  that  it  approve  certain 


reporting  and  recordkeeping 
requirements  (collections  of 
information)  imposed  by  an  agency. 
Upon  approval  of  a  collection  of 
information,  OMB  will  assign  an  OMB 
control  number  and  an  expiration  date. 
Respondents  subject  to  the  information 
collection  requirements  of  this  interim 
rule  will  not  be  penalized  for  failing  to 
respond  to  these  collections  of 
information  unless  the  collections  of 
information  display  a  valid  OMB 
control  number. 

65.  In  accordance  with  section 
3507(d)  of  the  Paperwork  Reduction  Act 
of  1995,32  the  information  collection 
requirements  in  the  subject  rulemaking 
were  submitted  to  OMB  for  review. 

66.  Public  Reporting  Burden:  In  the 
NOPR  the  Commission  provided  burden 
estimates  based  on  an  estimate  of  the 
number  of  FERC-regulated  entities 
currently  filing  FERC  Forms  1,  2  and  6, 
who  are  members  of  consolidated 
groups  and  participate  in  their 
consolidated  groups'  cash  management 
programs.  The  NOPR  estimated  that  448 
FERC-regulated  entities  would  need  to 
convert  verbal  cash  management 
agreements  into  writing  to  comply  with 
this  interim  rule.  For  each  entity,  the 
NOPR  estimated  it  would  require  an 
average  of  two  hours  to  make  the 
conversion  for  a  total  of  burden  estimate 
of  896  hours.33  In  addition,  FERC- 
regulated  entities  must  maintain 
documentation  on  their  cash 
management  programs.  Also,  the 
Commission  is  seeking  comments  on 
new  reporting  requirements  that  would 
require  FERC-regulated  entities  to  file 
their  cash  management  agreements  and 
notify  the  Commission  when  their 
proprietary  capital  ratios  fall  below  30 
percent  and  when  their  proprietary 
capital  ratios  subsequently  return  to  or 
exceed  30  percent.  "These  requirements 
will  be  part  of  a  new  reporting 
requirement,  FERC-604.  The  burden 
estimates  below  reflect  both  the 
documentation  and  the  reporting 
requirements. 

67.  The  Commission  received  48 
comments  on  the  proposed  cash 
management  prerequisites  and 
documentation  requirements.  Of  the  48 
commenters,  EEl  and  AOPL  challenged 
the  Commission's  estimates  for 
reporting  burden  as  too  low.  EEI  asserts 


a  company  of  any  size  with  multiple 
cash  management  agreements  is  likely 
to  spend  more  than  two  hours  per  year 
maintaining  written  cash  management 
agreements  and  the  non-netted 
transactional  records.  EEI  further  asserts 
that  the  rule's  FERC  Form  1  reporting 
requirements  would  likely  take  10  or 
more  hours  by  themselves.  EEI  suggests 
that  a  more  realistic  estimate  of  burden 
imposed  by  the  rule  would  be  at  least 
30  hours  or  more  per  company  per  year. 
AOPL  states  tliat  while  the  FERC  Form- 
6  reporting  is  unlikely  to  increase 
significantly,  other  requirements  within 
the  proposed  rule  would  have  a 
significant  impact  on  the  cost  and 
burden  of  this  rule.  AOPL  estimates  the 
cost  of  complying  with  the  investment 
grade  rating  requirement  could  range 
from  $100,000  to  $300,000  for  each 
previously  unrated  subsidiary.  Six  other 
commenters  argued  that  the  proposed 
prerequisite  would  impose  significant 
costs  and  burdens  upon  them. 

68.  In  this  interim  rule,  the 
Commission  has  eliminated  the 
prerequisites  for  participation  in  cash 
management  programs  and  the  no- 
netting  requirement  for  cash 
management  transactions.  Therefore, 
issues  raised  by  EEI,  AOPL  and  others 
about  costs  and  burdens  of  complying 
with  these  aspects  of  the  proposed  rule 
are  moot.  The  Commission  concludes 
that  EEI's  comment  that  the  rule 
imposes  ten  or  more  hours  of  additional 
burden  on  FERC  Form  1  reporting 
requirements  is  unsupported  and 
misplaced.  Similarly,  the  Commission 
concludes  that  EEI  has  not  provided  any 
support  regarding  its  assertion  that 
burden  imposed  by  this  rule  is  30  or 
more  hours.  The  Commission  finds  the 
burden  associated  with  converting   * 
documents  to  comply  with  this  interim 
rule  is  minimal  and  that  its  previous 
estimate  was  a  reasonable  one.  While 
FERC-regulated  entities  will  now  be 
required  to  reduce  their  cash 
management  agreements  to  writing,  the 
Commission  finds  that  this  is  simply 
sound  business  practice  and,  as  the 
Commission  is  not  dictating  the  terms  of 
these  agreements,  the  binden  should  be 
small. 

69.  Recordkeeping  (Documentation) 
Requirements 


2»  AOPL  Comments  at  12. 

''Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17,  1987),  FERC  Stats.  &  Regs.  Preambles 
1986-1990  130,783  (M87). 

'"18  CFR  380.4. 


3>  18  CFR  380.4(a)(2)(ii). 

"44  use.  3507(d). 

'^  In  the  NOPR,  the  burden  estimate  was 
.improperly  identified  as  applying  to  the  FERC  Form 
1,  FERC  Form  2  and  FERC  Form  6  data  collections. 
Since  the  interim  rule  imposes  a  recordkeeping 


requirement  and  requires  alt  cash  management 
agreements  to  be  in  writing,  the  associated  burden 
is  correctly  assigned  to  FERC-555  "Records 
Retention  Requirements."  The  reporting 
requirements  that  are  also  the  subject  of  this  interim 
rule  will  be  identified  by  a  new  information 
collection  requirement. 
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Data  Collection 


FERC-555 
Totals  . 


Number  of 
Respondents 


448 


The  total  annual  hours  for  documentation  requirements  =  896  hours. 


Number  of  Re- 
sponses Per 
Respondent 


1 


Hours  Per 
Respondent 


1^0.  Reporting  Requirements: 


Data  Collection 


FERC-604  (new)  (cash  managenrient  agreement) 
(Notification) 


Totals 


Number  of 
Respondents 


602* 
34 


Numtjer  of  Re- 
sponses Per 
Respondent 


Houns  Per 
Response 


1.5 
.75 


Total  Annual 
Hours 


896 


Total  Annual 
Hours 


903 

51 


954 


^(The  number  of  respondents  as  identified  in  the  NOPR  that  will  be  subject  to  submitting  documents  describing  their  cash  management  agree- 
The  total  annual  hours  for  reporting  requirements  is  954. 


71.  Information  Collection  Coste;  The 
Commission  estimates  the  costs 
associated  with  converting  verbal  cash 
management  agreements  into  writing  to 
comply  with  the  requirements  of  this 
interim  rule  to  be  $50,418.3'»  The 
Commission  estimates  the  costs 
associated  with  submitting  cash 
management  program  documents  and 
notifying  the  Commission  when  a  FERC- 
regulated  entity's  proprietary  capital 
ratio  falls  below  30  percent  and  when 
its  proprietary  capital  ratio  subsequenUy 
returns  to  or  exceeds  30  percent  to  be 
$53,681.35 

72.  The  Conunission  has  assured 
itself,  by  means  of  its  internal  review 
that  there  is  specific,  objective  support 
for  the  burden  estimates  associated  with 
the  information  requirements. 

Title:  FERC-555  "Records  Retention 
Requirements";  FERC-604  "Cash 
Management  Programs  and  Financial 
Reporting  Requirements". 

Action:  Proposed  information, 
collection  requirements. 

OMB  Control  No.:  1902-0098  and  to 
be  determined. 

Respondents:  Public  utilities  and 
licensees;  natural  gas  companies;  oil 
pipeline  companies  (Business  or  other 
for  profit,  including  small  businesses.) 

Frequency  oftfie  information:  On 
occasion. 

Necessity  of  the  information:  The 
interim  rule  amends  the  Commission's 
regidations  to  revise  parts  101, 141,  201, 
260,  and  352,  the  Commission's 
Uniform  Systems  of  Accounts,  to 
provide  information  collection 
requirements  for  cash  management 


^■'(896  hours  for  collection+2.080  hours)  x 
$117,041  =  $50,418. 

^5(954  hours  for  collection+2,080  hours)  x 
$117,041  =  $53,681. 


activities  and  to  require  that  cash 
management  agreements  be  in  writing. 

73.  The  implementation  of  these 
requirements  will  help  the  Commission 
carry  out  its  responsibilities  under  the 
FPA,  the  NGA  and  the  ICA  to  protect 
ratepaying  customers  of  FERC-regulated 
entities  by  providing  greater 
transparency  of  cash  management 
activities. 

74.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426  [Attention: 
Michael  Miller,  Office  of  the  Executive 
Director,  ED-30,  (202)  502-8415,  or 
michael.milleT@feTC.gov]  or  by  sending 
comments  on  the  collections  of 
information  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission,  725 
17th  Street,  NW.,  Washington,  DC 
20503.  The  Desk  Officer  can  also  be 
reached  by  phone  at  (202)  395-7856,  or 
fax:  (202)  395-7285. 

Vn.  Comment  Procedures 

75.  The  Commission  invites  all 
interested  persons  to  submit  comments 
on  the  new  reporting  requirements 
included  in  this  interim  rule,  including 
any  related  matters  or  alternative 
proposals  that  commenters  may  wish  to 
discuss.  Comments  are  due  August  7, 
2003.  Comments  must  refer  to  Docket 
No.  RM02-14-000,  and  must  include 
the  commenter's  name,  the  organization 
he  or  she  represents,  if  applicable,  and 
the  commenter's  address  in  the 
comments.  Comments  may  be  filed 
either  in  electronic  or  paper  format. 


76.  Comments  may  be  filed 
electronically  via  the  eFiling  link  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  The  Commission  accepts 
most  standard  word  processing  formats 
and  commenters  may  attach  additional 
files  with  supporting  information  in 
certain  file  formats.  Commenters  filing 
electronically  do  not  need  to  make  a 
paper  filing.  Commenters  that  are  not 
able  to  file  comments  electronically 
must  send  an  original  and  14  copies  of 
their  comments  to:  Federal  Energy 
Regulatory  Commission,  Office  of  the 
Secretary,  888  First  Street  NE., 
Washington  DC  20426. 

77.  All  comments  will  be  placed  in 
the  Commission's  public  files  and  may 
be  viewed,  printed,  or  downloaded 
remotely  as  described  in  the  Document 
Availability  Section  below.  Commenters 
on  this  rule  are  not  required  to  serve 
copies  of  their  comments  on  other 
commenters. 

Vni.  Document  Availability 

78.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportimity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  {http://www.ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2A,  Washington,  DC 
20426. 

79.  From  FERC's  Home  page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regidatory  Records 
Information  System  (FERRIS).  The  full 
text  of  this  document  is  available  on 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  and/or 
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downloading.  To  access  this  document 
in  FERRIS,  type  the  docket  number 
excluding  the  last  three  digits  of  this 
document  in  the  docket  number  field. 

80.  User  assistance  is  available  for 
FERRIS  and  the  FERC's  Web  site  during 
normal  business  hours  by  contacting 
FERC  Online  Support  bv  telephone  at 
(866)  208-3676  (toll  free)  or  for  TTY, 
(202)  502-8659,  or  by  e-mail  at 
FERCOnlineSuppor^ferc.gov. 

K.  Effective  Date  and  Congressional 
Notification 

81.  These  regulations  are  effective 
August  7,  2003.  The  Commission, 
however,  will  not  implement  the  new 
reporting  requirements  until  it  has  had 
an  opportunity  to  consider  the 
comments  filed  on  these  requirements. 
The  Commission  has  determined,  with 
the  concurrence  of  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  of  0MB,  that  this  interim  rule  is 
not  a  "major  rule"  as  defined  in  section 
351  of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. '•* . 
The  Commission  will  submit  the 
interim  rule  to  both  houses  of  Congress 
and  the  General  Accounting  Office. '^ 

List  of  Subjects 

18  CFR  Part  101 

Electric  power.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Uniform  System  of 
Accounts. 

18  CFR  Part  141 

Electric  power,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  201 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

18  CFR  Part  260 

Natural  gas,  Reporting  and 
recordkeeping  requirements. 

18  CFR  Part  352 

Pipelines,  Reporting  and 
recordkeeping  requirements,  Uniform 
System  of  Accounts. 

18  CFR  Part  357 

Pipelines,  Reporting  and 
recordkeeping  requirements.  , 

By  the  Commission. 
Magalie  R.  Salas. 

Secretary. 

m  In  consideration  of  the  foregoing,  the 
Commission  is  amending  parts  101,  141, 
201,  260.  352,  and  357  in  Title  18  of  the 
Code  of  Federal  Regulations,  as  follows: 


'6  5  U.S.C.  804(21(2002). 

J' 5  U.S.C.  801(a)(1)(A)  (2002). 


PART  101— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
PUBLIC  UTILITIES  AND  LICENSEES 
SUBJECT  TO  THE  PROVISIONS  OF 
THE  FEDERAL  POWER  ACT 

■  1 .  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-825r,  2601- 
2645:  31  U.S.C.  9701:  42  U.S.C.  7101-7352. 
7651-76510. 

■  2.  In  part  101,  Balance  Sheet  Accounts, 
the  existing  paragraph  in  account  146  is 
designated  as  paragraph  A,  and 
paragraphs  B  and  C  are  added  to  read  as 
follows: 

Balance  Sheet  Accounts 

*        *        *        *        * 

146  Accounts  receivable  from 
associated  companies. 

A.  *   *   * 

B.  A  public  utility  or  licensee 
participating  in  a  cash  management 
program  must  maintain  supporting 
documentation  for  all  deposits  into, 
borrowings  fi-om,  interest  income  from, 
and  interest  expense  to  such  program. 
Cash  management  programs  include  all 
agreements  in  which  funds  in  excess  of 
the  daily  needs  of  the  public  utility  or 
licensee  along  with  the  excess  funds  of 
the  public  utility's  or  licensee's  parent, 
affiliated  and  subsidiary  companies  are 
concentrated,  consolidated,  or  otherwise 
made  available  for  use  by  other  entities 
within  the  corporate  group.  The  written 
documentation  must  include  the 
following  information: 

(1)  For  each  deposit  with  and  each 
withdrawal  from  the  cash  management 
program:  the  date  of  the  deposit  or 
withdrawal,  the  amount  of  the  deposit 
or  withdrawal,  the  maturity  date,  if  any, 
of  the  deposit,  and  the  interest  earning 
rate  on  the  deposit; 

(2)  For  each  borrowing  from  a  cash 
management  program:  the  date  of  the 
borrowing,  the  amount  of  the  borrowing, 
the  maturity  date,  if  any,  of  the 
borrowing,  and  the  interest  rate  on  the 
borrowing; 

(3)  The  security,  if  any,  provided  by 
the  cash  management  program  for 
repayment  of  deposits  into  the  cash 
management  program  and  the  security 
required,  if  any,  by  the  cash 
management  program  in  support  of 
borrowings  from  the  program;  and 

(4)  The  daily  balance  of  the  cash 
management  program. 

C.  The  public  utility  or  licensee  must 
maintain  current  and  up-to-date  copies 
of  the  documents  authorizing  the 
establishment  of  the  cash  management 
program  including  the  following: 

(1)  The  duties  and  responsibilities  of 
the  administrator  and  the  other 


participants  in  the  cash  management 
program; 

(2)  The  restrictions  on  deposits  or 
borrowings  by  participants  in  the  cash 
management  program; 

(3)  The  method  used  to  determine  the 
interest  earning  rates  and  interest 
borrowing  rates  for  deposits  into  and 
borrowings  from  the  program;  and 

(4)  The  method  used  to  allocate 
interest  income  and  expenses  among      " 
participants  in  the  program. 


PART  141— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

■  3.  The  authority  citation  for  part  141 
continues  to  read: 

Authority:  15  U.S.C.  79,  16  U.S.C.  791a- 
828c.  2601-2645:  31  U.S.C.  9701:  42  U.S.C. 
7101-7352. 

m  4.  Section  141.500  is  added  to  read  as 
follows: 

§  1 41 .500    Cash  management  programs 
and  financial  condition  reports. 

(a)  Public  utilities  and  licensees 
subject  to  the  provisions  of  the  ^ 
Commission's  Uniform  System  of 
Accounts  Prescribed  in  part  101  of  this 
title  that  participate  in  cash 
management  programs  must  file  these 
agreements  with  the  Commission.  The 
documentation  establishing  the  cash 
management  program  and  entry  into  the 
program  must  be  filed  within  10  days  of 
entry  into  the  program.  Subsequent 
changes  to  the  cash  management 
agreement  must  be  filed  with  the 
Commission  within  10  days  of  the 
change. 

(b)  Public  utilities  and  licensees  must 
determine,  on  a  monthly  basis  within  15 
days  after  the  end  of  each  month,  the 
percentage  of  their  capital  structure  that 
constitutes  proprietary  capital.  The 
proprietary  capital  ratio  must  be 
computed  using  a  formula  in  which  the. 
total  of  the  balances  in  the  Proprietary 
Capital  Accounts;  Account  201, 
Common  stock  issued,  through  Account 
219.  Accumulated  other  comprehensive 
income,  in  part  101  of  this  title  is  the 
numerator  and  the  total  proprietary 
capital  plus  the  total  of  the  Long-Term 
Debt  Accounts;  Account  221,  Bonds, 
through  Account  226,  Unamortized 
discount  on  long-term  debt— Debit,  in 
part  101  of  this  title,  is  the  denominator. 

(c)  In  the  event  that  the  proprietary 
capital  ratio  is  less  than  30  percent,  the 
public  utility  or  licensee  must  notify  the 
Commission  within  5  days  of  the 
determination  of  that  fact  and  must 
describe  the  significant  event(s)  or 
transaction(s)  causing  its  proprietary 
capital  ratio  to  be  less  than  30  percent 
including  the  extent  to  which  the  public 
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otility  or  licensee  has  amounts  loaned 
or  money  advanced  to  its  parent, 
subsidi»y.  or  affiliate  companies 
through  its  cash  management 
program{s),  along  with  plans,  if  any,  to 
regain  at  least  a  30  percent  proprietary 
capital  ratio. 

(d)  In  the  event  that  the  proprietary 
capital  ratio  subsequently  meets  or 
exceeds  30  percent,  the  public  utility  or 
licensee  must  notify  the  Commission 
within  5  days  of  the  determination  of 
that  fact. 

PART  201— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  GAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  ACT 

■  5.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432:  42  U.S.C.  7101-7352,  7651-7651o. 

■  6.  In  part  201,  Balance  Sheet  Accounts, 
the  existing  paragraph  in  account  146  is 
designated  as  paragraph  A,  and 
paragraphs  B  and  C  are  added  to  read  as 
follows: 

Balance  Sheet  Accounts 

***** 

146  Accounts  receivable  from 
associated  companies. 


t. 


'8.  A  natural  gas  company 
participating  in  a  cash  management 
program  must  maintain  supporting 
documentation  for  all  deposits  into, 
borrowings  from,  interest  income  from, 
and  interest  expense  to  such  program. 
Cash  management  programs  include  all 
agreements  in  which  funds  in  excess  of 
the  daily  needs  of  the  natm-al  gas 
company  along  with  the  excess  funds  of 
the  natural  gas  company's  parent, 
affiliated  and  subsidiary  companies  are 
concentrated,  consolidated,  or  otherwise 
made  available  for  use  by  other  entities 
within  the  corporate  group.  The  written 
documentation  must  include  the 
following  information: 

(1)  For  each  deposit  with  and  each 
withdrawal  from  the  cash  management 
program:  The  date  of  the  deposit  or 
withdrawal,  the  amount  of  the  deposit 
or  withdrawal,  the  maturity  date,  if  any, 
of  the  deposit,  and  the  interest  earning 
rate  on  the  deposit; 

(2)  For  each  borrowing  from  a  cash 
management  program:  The  date  of  the 
borrowing,  the  amount  of  the  borrowing, 
the  maturity  date,  if  any,  of  the 
borrowing,  and  the  interest  rate  on  the 
boiTowing; 

(3)  The  security,  if  any,  provided  by 
the  cash  management  program  for 
repayment  of  deposits  into  the  cash 
management  program  and  the  security 


required,  if  any,  by  the  cash 
management  program  in  support  of 
borrowings  from  the  program;  and 

(4)  The  daily  balance  of  the  cash 
management  program. 

C.  The  natural  gas  company  must 
maintain  current  and  up-to-date  copies 
of  the  documents  authorizing  the 
establishment  of  the  cash  management 
program  including  the  following: 

(1)  The  duties  and  responsibiUties  of 
the  administrator  and  the  other 
participants  in  the  cash  management 
program; 

(2)  The  restrictions  on  deposits  or 
borrowings  by  participants  in  the  cash 
management  program; 

(3)  The  method  used  to  determine  the 
interest  earning  rates  and  interest 
borrowing  rates  for  deposits  into  and 
borrowings  from  the  program;  and 

(4)  The  method  used  to  allocate 
interest  income  and  expenses  among 
participants  in  the  program. 
*        *        *        *        * 

PART  260— STATEMENTS  AND 
REPORTS  (SCHEDULES) 

■  7.  The  authority  citation  for  part  260 
continues  to  read: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7352. 

■  8.  Section  260.400  is  added  to  read  as 
follows: 

§  260.400    Cash  management  prografns 
and  financial  condition  reports. 

(a)  Natvu-al  gas  companies  subject  to 
the  provisions  of  the  Commission's 
Uniform  System  of  Accounts  in  part  201 
of  this  title  that  participate  in  cash 
management  programs  must  file  these 
agreements  with  the  Commission.  The 
documentation  establishing  the  cash 
management  program  and  entry  into  the 
program  must  be  filed  within  10  days  of 
entry  into  the  program.  Subsequent 
changes  to  the  cash  management 
agreement  must  be  filed  with  the 
Commission  within  10  days  of  the 
change. 

(b)  Natural  gas  companies  must 
determine,  on  a  monthly  basis  within  15 
days  after  the  end  of  each  month,  the 
percentage  of  their  capital  structure  that 
constitutes  proprietary  capital.  The 
proprietary  capital  ratio  must  be 
computed  using  a  formula  in  which  the 
total  of  the  balances  in  the  Proprietary 
Capital  Accounts;  Account  201, 
Common  stock  issued,  through  Account 
219,  Accumulated  other  comprehensive 
income,  in  part  201  of  this  title  is  the 
numerator  and  the  total  proprietary 
capital  plus  the  total  of  the  Long-Term 
Debt  Accoimts;  Accoimt  221,  Bonds, 
through  Account  226,  Unamortized 


discount  on  long-term  debt— Debit,  in 
part  201  of  this  title,  is  the  denominator. 

(c)  In  the  event  that  the  proprietary 
capital  ratio  is  less  than  30  percent,  the 
natural  gas  company  must  notify  the 
Commission  within  5  days  of  the 
determination  of  that  fact  and  must 
describe  the  event(s)  or  transaction(s) ' 
causing  its  proprietary  capital  ratio  to  be 
less  than  30  percent  including  the 
extent  to  which  the  natural  gas  company 
has  amounts  loaned  or  money  advanced 
to  its  parent,  subsidiary,  or  affiliate 
companies  through  its  cash  management 
program(s),  along  with  plans,  if  any,  to 
regain  at  least  a  30  percent  proprietary 
capital  ratio. 

(d)  In  the  event  that  the  proprietary 
capital  ratio  subsequently  meets  or 
exceeds  30  percent,  the  company  must 
notify  the  Commission  within  5  days  of 
the  determination  of  that  fact. 

PART  352— UNIFORM  SYSTEMS  OF 
ACCOUNTS  PRESCRIBED  FOR  OIL 
PIPELINE  COMPANIES  SUBJECT  TO 
THE  PROVISIONS  OF  THE 
INTERSTATE  COMMERCE  ACT 

■  9.  The  authority  citation  for  part  352 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  60502;  49  App.  U.S  C 
1-85  (1988).  ._ 

■  10.  In  Part  352,  Balance  Sheet 
Accounts,  the  existing  paragraph  of 
account  13  is  designated  as  paragraph  (a) 
and  paragraphs  (b)  and  (c)  are  added  to 
read  as  follows: 


Balance  Sheet  Accounts 

***** 

13  Receivables  from  affiliated 
companies. 

(a)  *  *  * 

(b)  An  oil  pipeline  company 
participating  in  a  cash  management 
program  must  maintain  supporting 
documentation  for  all  deposits  into, 
borrowings  from,  interest  income  from, 
and  interest  expense  to  such  program. 
Cash  management  programs  include  all 
agreements  in  which  funds  in  excess  of 
the  daily  needs  of  the  carrier  along  with 
the  excess  funds  of  the  carrier's  parent, 
affiliated  and  subsidiary  companies  are 
concentrated,  consolidated,  or  otherwise 
made  available  for  use  by  other  entities 
within  the  corporate  group.  The  written 
documentation  must  include  the 
following  information: 

(1)  For  each  deposit  with  and  each 
withdrawal  from  the  cash  management 
program:  the  date  of  the  deposit  or 
withdrawal,  the  amount  of  the  deposit 
or  withdrawal,  the  maturity  date,  if  any. 
of  the  deposit,  and  the  interest  earning 
rate  on  the  deposit; 

(2)  For  each  borrowing  from  a  cash  - 
management  program:  the  date  of  the 
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borrowing,  the  amount  of  the  borrowing, 
the  maturity  date,  if  any,  of  the 
borrowing,  and  the  interest  rate  on  the 
borrowing; 

(3)  The  security,  if  any,  provided  by 
the  cash  management  program  for 
repayment  of  deposits  into  the  cash 
paanagement  program  and  the  security 
required,  if  any,  by  the  cash 
management  program  in  support  of 
borrowings  from  the  program;  and 

(4)  The  dcdly  balance  of  the  cash 
management  program. 

(c)  The  oil  pipeline  company  must 
maintain  ciurent  and  up-to-date  copies 
of  the  documents  authorizing  the 
estabUshment  of  the  cash  management 
program  including  the  following: 

(1)  The  duties  and  responsibilities  of 
the  administrator  and  the  other 
participants  in  the  cash  management 
program; 

(2)  The  restrictions  on  deposits  or 
borrowings  by  participants  in  the  cash 
management  program; 

(3)  The  method  used  to  determine  the 
interest  earning  rates  and  interest 
borrowing  rates  for  deposits  into  and 
borrowings  from  the  program;  and 

(4)  The  method  us^  to  allocate 
interest  income  and  expenses  among  the 
participants  in  the  program. 


PART  357— ANNUAL  SPECIAL  OR 
PERIODIC  REPORTS:  CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

■  11.  The  authority  citation  for  part  357 
continues  to  read: 

Authority:  42  U.S.C.  7101-7352;  49  U.S.C. 
60502;  49  App.  U.S.C.  1-85  (1998). 

■  12.  Section  357.5  is  added  to  read  as 
follows: 

§  357.5    Cash  management  programs  and 
financial  condition  reports. 

(a)  Oil  pipeline  companies  subject  to 
the  provisions  of  the  Commission's 
Uniform  System  of  Accounts  in  part  352 
of  this  title  that  participate  in  cash 
management  programs  must  file  these 
agreements  with  the  Commission.  The 
documentation  establishing  the  cash 
management  program  and  entry  into  the 
program  must  be  filed  within  10  days  of 
entry  into  the  program.  Subsequent 
changes  to  thfe  cash  management 
agreement  must  be  filed  with  the 
Commission  within  10  days  of  the 
change. 

(b)  Oil  pipeline  companies  must 
determine,  on  a  monthly  basis  within  15 
days  after  the  end  of  each  month,  the 
percentage  of  their  capital  structures 
that  constitute  proprietary  capital.  The 
proprietary  capital  ratio  must  be 
computed  using  a  formula  in  which  the 


total  of  the  balances  in  the  Proprietary 
Capital  Accounts;  Account  70,  Capital 
stock,  through  Account  77, 
Accumulated  other  comprehensive 
income,  in  part  352  of  this  title,  is  the 
numerator  and  the  total  proprietary 
capital  plus  the  total  of  the  Long-Term 
Debt  Accounts;  Account  60,  Long-term 
debt  payable  after  one  year,  through 
Account  62,  Unamortized  discount  and 
interest  on  long-term  debt,  in  part  352 
of  this  title,  is  the  denominator. 

(c)  In  the  event  that  the  proprietary 
capital  ratio  is  less  than  30  percent,  the 
oil  pipeline  company  must  notify  the 
Commission  within  5  working  days  of 
the  determination  of  that  fact  and  must 
describe  the  significant  event(s)  or 
transaction(s)  causing  its  proprietary 
capital  ratio  to  be  less  than  30  percent 
including  the  extent  to  which  the  oil 
pipeline  company  has  amounts  loaned 
or  money  advanced  to  its  parent, 
subsidiary,  or  affiliate  companies 
through  its  cash  management 
program(s),  along  with  plans,  if  any,  to 
regain  at  least  a  30  percent  proprietary 
capital  ratio. 

(d)  In  the  event  that  the  proprietary 
capital  ratio  subsequently  meets  or 
exceeds  30  percent,  the  carrier  must 
notify  the  Commission  within  5  days  of 
the  determination  of  that  fact. 

Note:  This  Appendix  will  not  be  published 
in  the  Code  of  Federal  Regulations. 

Appendix  A — Commenters  in  RM02- 
14-«00 

Air  Conditioning  Contractors  of  America,  et 
a/,  (lale-filed). 

Allegheny  Energy,  Inc.,  et  al. 

Ameren  Corporation. 

American  Electric  Power  Company,  Inc.,  et 
al. 

American  Public  Gas  Association. 

Association  of  Oil  Pipelines. 

Avista  Corporation. 

California  Public  Utilities  Commission  (late- 
filed). 

Chevron  Pipeline  Company,  et  al. 

Cinergy  Corp. 

Dominion  Resources,  Inc. 

Duke  Energy  Corporation. 

Edison  Electric  Institute. 

Edison  Mission  Energy  and  Edison  Mission 
Marketing  and  Trading,  Inc. 

Electric  Power  Supply  Association. 

El  Paso  Energy  Partners,  L.P. 

Entergy  Services,  Inc. 

Exelon  Corporation. 

Fairfax  Financial  Holdings,  Ltd.  (late-filed). 

FirstEnergy  Corp. 

Gulf  South  Pipeline  Company,  LP. 

Interstate  Natural  Gas  Association  of 
America. 

Kansas  State  Corporation  Commission. 

KeySpan  Corporation. 

The  KM  Pipelines. 

Marathon  Ashland  Pipeline  LLC. 

Midwestern  Gas  Transmission  Company. 

Missouri  Public  Service  Commission  (late- 
filed). 


National  Fuel  Gas  Supply  Corporation. 

National  Grid  USA. 

National  Rural  Electric  Cooperative 

Association. 
NiSource  Inc. 
Northeast  Utilities. 
Northern  Natural  Gas  Company. 
Ontario  Energy  Trading  International. 
PEPCO  Holdings,  Inc. 
PG&E  Corporation. 
Philadelphia  Gas  Works. 
Pinnacle  West  Companies. 
Plains  All  American  Pipeline,  L.P. 
Public  Service  Electric  and  Gas  Company,  et 

al. 
SCANA  Corporation. 
TECO  Power  Services  Corporation. 
USG  Pipeline  Co,  B-R  Pipeline  Co.,  and 

United  States  Gypsum  Co. 
Washington  Utilities  and  Transportation 

Commission  (late-filed). 
WGL  Holdings,  Inc.,  Hampshire  Gas  Co.,  and 

Washington  Gas  Light  Co. 
Williston  Basin  Interstate  Pipeline  Company. 
WPS  Resources  Corporation. 
[FR  Doc.  03-16819  Filed  7-7-03;  8:45  am) 
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RIN  1545-BA24 

Catch-Up  Contributions  for  Individuals 
Age  50  or  Older 

AGENCY:  hiternal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  that  provide  guidance 
concerning  the  requirements  for 
retirement  plans  providing  catch-up 
contributions  to  individuals  age  50  or 
older  pursuant  to  the  provisions  of 
section  414(v).  These  final  regulations 
affect  section  401(k)  plans,  section 
408(p)  SIMPLE  IRA  plans,  section 
408(k)  simplified  employee  pensions, 
section  403(b)  tax^sheltered  aimuity 
contracts,  and  section  457  eligible 
govermnental  plans,  and  affect 
participants  eligible  to  make  elective 
deferrals  under  these  plans  or  contracts. 

DATES:  Effective  Date:  These  final 
regulations  are  effective  on  July  8,  2003. 

Applicability  Date:  These  final 
regulations  are  applicable  to 
contributions  in  taxable  years  beginning 
on  or  after  January  1,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Lisa  Mojiri-Azad  or  John  T.  Ricotta  at 
622-6060. 

SUPPLEMENTARY  INFORMATION: 
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Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  (26  CFR 
Part  1)  under  sections  402(g)  and  414(v) 
of  the  Internal  Revenue  Code  (Code). 
Section  414(v),  added  by  the  Economic 
Growth  and  Tax  Relief  Reconciliation 
Act  of  2001  (EGTRRA)  (Public  Uw  107- 
16;  115  Stat.  38),  effective  for  years 
beginning  after  December  31,  2001, 
permits  an  individual  age  50  or  older  to 
make  additional  elective  deferrals  each 
year,  up  to  a  dollar  limit,  if  certain 
requirements  provided  under  that 
section  are  satisfied.  Under  section 
414(v)(3),  these  additional  elective 
deferrals  are  not  subject  to  certain 
otherwise  applicable  limitations  on 
elective  deferrals  and  are  excluded  from 
consideration  for  certain 
nondiscrimination  tests.  Under  section 
414(v)(4),  catch-up  contributions       « 
generally  must  be  made  available  to  all 
catch-up  eligible  individuals  who 
participate  under  any  plan  maintained 
by  the  employer  that  provides  for 
elective  deferrals. 

SecUon  402(g)(1)(C)  was  added  by  the 
Job  Creation  and  Worker  Assistance  Act 
of  2002,  (JCWAA)  (Public  Law  107-147- 
116  Stat.  21),  effective  for  years 
beginning  after  December  31,  2001.  This 
section  increases  the  amount  of  elective 
deferrals  that  a  catch-up  eligible 
participant,  as  defined  in  section  414(v), 
may  exclude  from  gross  income  under 
section  402(g)  by  the  same  dollar  limit 
applicable  for  the  year  under  section 
414(v). 

JCWvVA  also  included  technical 
corrections  to  section  414(v),  including 
clarifications  relating  to:  initial 
eligibility  to  make  catch-up 
contributions,  coordination  of  section 
414(v)  catch-up  contributions  for 
individuals  who  participate  in  more 
than  one  plan,  coordination  of  section 
414(v)  catch-up  contributions  with  the 
catch-up  contributions  provided  imder 
section  457(b)(3),  and  the  application  of 
the  universal  availability  requirement  of 
section  414(v)(4)  in  connection  with 
mergers  and  acquisitions. 

Proposed  regulations  under  section 
414(v)  were  published  in  the  Federal 
Register  on  October  23,  2001  (66  FR 
53555).  On  February  21,  2002,  a  public 
hearing  was  held  on  the  proposed 
regulations.  Notice  2002-4  (2002-1  C.B. 
298)  provided  transitional  rules  for 
complying  with  the  universal 
availability  requirement  of  section 
414(v)(4)  and  the  proposed  regulations. 
After  consideration  of  the  comments 
and  the  changes  made  by  JCWAA,  these 
final  regulations  adopt  the  provisions  of 
the  proposed  regulations  with  certain 


modifications,  the  most  significant  of 
which  are  highlighted  below. 

Explanation  of  Provisions 

Under  these  final  regulations,  an 
applicable  employer  plan  is  not  treated 
as  violating  any  provision  of  the  Code 
merely  because  the  plan  permits  a 
catch-up  eligible  participant  to  make 
catch-up  contributions.  For  this 
purpose,  an  applicable  employer  plan  is 
a  section  401  (k)  plan,  a  SIMPLE  IRA 
plan  (as  defined  in  section  408(p)),  a 
simplified  employee  pension  (as 
defined  in  section  408(k))  (SEP),  a  plan 
or  contract  that  satisfies  the 
requirements  of  section  403(b),  or  a 
section  457  plan  maintained  by  an 
eligible  governmental  employer  (a 
section  457  eligible  governmental  plan). 

Catch-up  contributions  are  elective 
deferrals  made  by  a  catch-up  eligible 
participant  that  exceed  an  otherwise 
applicable  limit  and  that  are  treated  as 
catch-up  contributions  under  the  plan, 
but  only  to  the  extent  they  do  not 
exceed  the  maximum  amount  of  catch- 
up contributions  permitted  for  the 
taxable  year.  An  employer  is  not 
required  to  provide  for  catch-up 
contributions  in  any  of  its  plans. 
However,  if  any  plan  of  an  employer 
provides  for  catch-up  contributions,  all 
plans  of  the  employer  that  provide  for 
elective  deferrals  must  comply  with  the 
universal  availability  requirement 
described  below,  to  the  extent 
applicable. 

A.  Eligibility  for  Catch-up  Contributions 

As  under  the  proposed  regulations,  a 
participant  is  a  catch-up  eligible 
participant,  and  thus  is  permitted  to 
make  catch-up  contributions,  if  the 
participant  is  otherwise  eligible  to  make 
elective  deferrals  under  the  plan  and 
would  attain  age  50  or  older  before  the 
end  of  the  participant's  taxable  year.  In 
the  case  of  a  non-calendar  year  plan,  a 
participant  is  treated  as  a  catch-up 
eligible  participant  beginning  on 
January  1  of  the  calendar  year  that 
includes  the  participant's  50th  birthday, 
without  regard  to  the  plan  year. 

B.  Determination  of  Catch-up 
Contributions 

These  final  regulations  retain  the 
same  basic  structiu-e  for  determining 
catch-up  contributions  as  provided  in 
the  proposed  regulations.  Elective 
deferrals  made  by  a  catch-up  eligible 
participant  are  treated  as  catch-up 
contributions  if  they  exceed  any 
otherwise  applicable  limit,  to  the  extent 
they  do  not  exceed  the  maximum  doHar 
amount  of  catch-up  contributions 
permitted  under  section  414(v).  Catch- 
up contributions  are  determined  by 


reference  to  three  types  of  otherwise 
applicable  limits:  statutory  limits, 
employer-provided  limits,  and  the 
actual  deferral  percentage  (ADP)  limit. 
A  statutory  limit  is  a  Umit  contained 
in  the  Code  on  elective  deferrals  or 
annual  additions  permitted  to  be  made 
under  the  plan  or  contract  (without 
regard  to  section  414(v)).  Statutory 
limits  include  the  requirement  under 
section  401(a)(30)  that  a  plan  limit  all 
elective  deferrals  within  a  calendar  year 
imder  the  plan  and  other  plans  (or 
contracts)  maintained  by  members  of  a 
controlled  group  to  the  amount 
permitted  imder  section  402(g). 

An  employer-provided  limit  is  a  limit 
on  the  elective  deferrals  an  employee 
can  make  under  the  plan  (without 
regard  to  section  41 4(v))  that  is 
contained  in  the  terms  of  the  plan,  but 
is  not  a  statutory  limit  or  the  ADP  limit. 
A  number  of  commentators  suggested 
that  the  regulations  specifically  provide 
that  a  limitation  on  elective  deferrals  set 
by  the  plan  administrator  in  accordance 
with  plan  terms  is  a  limit  contained  in 
the  terms  of  the  plan.  As  noted  in  the 
preamble  to  the  proposed  regulations, 
the  condition  that  an  employer- 
provided  limit  be  contained'in  the  terms 
of  the  plan  is  intended  to  correspond 
with  the  requirements  of  §  1.401-1  that 
a  qualified  plan  be  a  definite  written 
program  and  provide  for  a  definite 
predetermined  formula  for  allocating 
contributions  made  to  the  plan. 
Accordingly,  if  a  limit  is  otherwise 
permissible  under  a  section  401  (k)  plan, 
the  limit  will  also  satisfy  the 
requirement  in  section  414(v)(5)  that  the 
limit  be  contained  in  the  terms  of  the 
plan. 

The  ADP  limit  is  the  highest  dollar 
amount  of  elective  deferrals  that  any 
highly  compensated  employee  (HCE)  is 
permitted  under  a  section  401(k)  plan 
for  a  plan  year  by  reason  of  the  ADP  test 
under  section  4dl(k)(3)  (without  regard 
to  section  414(v)).  The  ADP  limit  is 
determined  after  taking  into  accoimt  all  • 
elective  deferrals  (other  than  elective 
deferrals  that  are  catch-up  contributions 
because  of  an  employer-provided  limit 
or  statutory  limit)  and  qualified 
nonelective  contributions  or  qualified 
matching  contributions  for  the  plan  year 
in  accordance  with  section  401(k)(3) 
and  the  applicable  regulations,  and  after 
any  necessary  correction  under  section 
401{k)(8). 

The  final  regulations  retain  the  rule 
that  the  amount  of  elective  deferrals  in 
excess  of  an  applicable  limit  is  generally 
determined  as  of  the  end  of  a  plan  year 
by  comparing  the  total  elective  deferrals 
for  the  plan  year  with  the  applicable 
limit  for  the  plan  year.  For  an  applicable 
limit  that  is  determined  on  the  basis  of 
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a  year  other  than  a  plein  year  (such  as 
the  calendar  year  limit  on  elective 
deferrals  under  section  401(a)(30)),  the 
determination  of  whether  elective 
deferrals  are  in  excess  of  the  applicable 
limit  is  made  on  the  basis  of  such  other 
year. 

As  under  the  proposed  regulations, 
this  annual  method  for  determining 
whether  amounts  are  in  excess  of  an 
applicable  limit  also  applies  to  an 
employer-provided  limit  that  is  applied 
on  a  payroll-by-payroll  basis  during  the 
plan  year.  A  number  of  commentators 
suggested  that  plans  that  provide  for 
payroll-by-payroll  limits,  or  similar 
limits  that  apply  to  a  portion  of  the  plan 
year,  be  permitted  to  determine  amounts 
in  excess  of  an  applicable  limit  based  on 
the  period  for  which  the  limit  is 
applied.  These  commentators  noted 
that,  etlthough  a  plan  is  permitted  to 
determine  an  additional  amount  of 
elective  deferrals  that  a  catch-up  eligible 
participant  is  permitted  to  make  on  a 
payroll-by-payroll  basis,  the  plan  could 
not  designate  these  elective  deferrals  as 
catch-up  contributions  on  the  same 
basis.  These  commentators  suggested 
that  for  such  a  plan,  an  annual     ^ 
determination  process  would  require 
the  plan  to  collect  and  retain  additional 
data  during  the  year.  In  many  cases, 
plans  use  a  definition  of  compensation 
for  piuposes  of  ADP  testing  that  is 
different  from  the  definition  used 
during  the  year  to  determine  elective 
deferrals.  Recordkeepers  for  these  plans 
must  collect  and  retain  payroll-by- 
payroll  compensation,  and  then 
determine  the  employer-provided  limit 
on  an  annual  basis  before  determining 
the  amount  of  elective  deferrals  that  are 
catch-up  contributions. 

A  number  of  advocates  for  a  pajroll- 
by-payroll  determination  of  catch-up 
contributions  acknowledged  that  their 
proposal  creates  a  risk  that  ADP  testing 
could  be  distorted  through  changes  in 
plan  limits  during  the  year.  For 
example,  if  a  plan  were  to  provide  that 
HCEs'  elective  deferrals  are  limited,  on 
a  payroll-by-payroll  basis,  to  1%  of 
compensation  for  the  first  2  months  of 
the  plan  year,  and  then  to  15%  of 
compensation  for  the  remainder  of  the 
year,  the  result  would  be  equivalent  to 
treating  the  first  dollars  deferred  as 
catch-up  contributions.  While  few 
employers  might  be  likely  to  adopt  such 
a  design,  a  payroll-by-payroll  system  for 
determining  catch-up  contributions 
would  require  restrictions  on  the  extent 
to  which  changes  in  employer-provided 
limits  during  the  year  could  be  made. 

After  considering  these  comments, 
Treasury  and  the  IRS  have  determined 
that  the  need  for  rules  to  prevent  abuse 
associated  with  a  payroll-by-payroll 


method  of  determining  catch-up 
contributions  outweighs  the  relative 
administrative  advantages  of  that 
method,  and  these  regulations  retain  the 
annual  method.  However,  to  address 
administrative  concerns  raised  in  these 
comments,  these  regulations  also 
expand  the  alternative  methods  for 
determining  an  employer-provided  limit 
in  order  to  avoid  requiring  plans  that 
use  one  definition  of  compensation  for 
elective  deferrals  and  another  definition 
for  ADP  testing  purposes  to  collect  and 
retain  data  on  both  definitions. 

These  final  regulations  retain  the  rule 
in  the  proposed  regulations  that  a  plan 
that  changes  an  employer-provided 
limit  diuing  the  plan  year  is  permitted 
to  use  a  time-weighted  average  of  these 
limits  as  the  employer-provided  limit. 
For  example,  under  this  alternative 
method,  a  plan  that  provides  for  an 
employer-provided  limit  of  8%  for  the 
first  6  months  of  the  plan  year  and  10% 
for  the  second  6  months  is  permitted  to 
use  9%  as  the  employer-provided  limit 
for  the  plan  year.  These  final  regulations 
also  provide  that  the  plan  is  permitted 
to  use  the  definition  of  compensation 
used  for  ADP  testing  purposes  for  this 
weighted-average  simplification,  and 
can  use  this  alternative  method  without 
regard  to  whether  the  employer- 
provided  limit  is  changed  during  the 
plan  year. 

C.  Treatment  of  Catch-up  Contributions 

An  elective  deferral  that  is  treated  as 
a  catch-up  contribution  is  not  subject  to 
otherwise  applicable  limits  under  the 
applicable  employer  plan  and  the  plan 
will  not  be  treated  as  failing  otherwise 
applicable  nondiscrimination 
requirements  because  of  catch-up 
contributions.  Under  these  final 
regulations  (including  changes  from  the 
proposed  regulations  to  reflect  the 
provisions  of  JCWAA),  catch-up 
contributions  are  not  taken  into  account 
in  applying  the  limits  of  section 
401(a)(30),  402(h).  403(b),  408,  415(c),  or 
457(b)(2)  (determined  without  regard  to 
section  457(b)(3))  to  other  contributions 
or  benefits  under  the  plan  offering 
catch-up  contributions  or  under  any 
other  plan  of  the  employer. 

Elective  deferrals  that  are  treated  as 
catch-up  contributions  under  a  plem 
because  they  exceed  a  statutory  limit  or 
an  employer-provided  limit  are 
disregarded  for  purposes  of  ADP  testing. 
These  catch  up  contributions  are 
subtracted  from  the  participant's 
elective  deferrals  for  the  plan  year  prior 
to  determining  the  participant's  actual 
deferral  ratio.  This  subtraction  applies 
without  regard  to  whether  the  catch-up 
eligible  participant  is  an  HCE  or  a 
nonhighly  compensated  employee 


(NHCE).  If  a  plan  needs  to  take 
corrective  action  luider  section 
401(k)(8),  the  plan  must  determine  the 
amount  of  elective  deferrals  for  HCEs 
that  are  catch-up  contributions  because 
they  are  in  excess  of  the  ADP  limit  and 
retain  such  amoimts.  The  plan  would 
not  be  treated  as  failing  section  401(k](8) 
because  these  excess  contributions  are 
treated  as  catch-up  contributions  and 
retained. 

Amoimts  in  excess  of  an  applicable 
limit  are  treated  as  catch-up 
contributions  only  to  the  extent  that 
such  excess  amounts,  combined  with 
amounts  previously  treated  as  catch-up 
contributions  for  the  taxable  year,  do 
not  exceed  the  catch-up  contribution 
limit  for  the  year.  As  discussed  above, 
whether  elective  deferrals  in  excess  of 
an  applicable  limit  can  be  treated  as 
catch-up  contributions  is  determined 
based  on  the  year  (e.g.,  plan  year, 
calendar  year,  or  limitation  year)  with 
respect  to  which  each  applicable  limit  is 
applied. 

"The  interaction  of  this  timing  rule  and 
the  catch-up  contribution  limit  for  the 
year  is  most  significant  for  a  plan  with 
a  plan  year  that  is  not  the  calendar  year. 
For  example,  in  a  plan  with  a  plan  year 
ending  on  June  30,  2005,  elective 
deferrals  in  excess  of  the  employer- 
provided  limit  or  the  ADP  limit  for  the 
plan  year  ending  June  30,  2005,  would 
be  treated  as  catch-up  contributions  as 
of  the  last  day  of  the  plan  year,  up  to 
the  catch-up  contribution  limit  for  2005. 
These  catch-up  contributions  are  not 
taken  into  account  for  piu"poses  of 
compliance  with  section  401(a)(30)  for 
2005.  After  June  30,  2005.  the  catch-up 
eligible  participant  is  permitted  to 
continue  to  make  elective  deferrals  up 
to  the  section  401  (a)(30)  limit  for  2005 
(disregarding  any  amounts  treated  as 
catch-up  contributions  for  2005,  as  of 
June  30,  2005)  and  these  additional 
contributions  are  not  treated  as 
contributions  in  excess  of  the  section 
401(a)(30)  limit.  Accordingly,  these 
additional  contributions  are  generally 
taken  into  account  under  the  ADP  test 
for  the  plan  year  ending  Jxme  30.  2006. 
In  addition,  to  the  extent  the  catch-up 
eligible  participant  has  not  made  catch- 
up contributions  up  to  the  catch-up 
contribution  limit  for  2005.  the 
participant  can  make  additional  catch- 
up contributions  in  excess  of  the  section 
401(a){30)  limit  for  2005.  These  latter 
contributions  are  catch-up  contributions 
which  will  not  be  taken  into  account 
under  the  ADP  test  for  the  plan  year 
ending  June  30.  2006. 

Without  regard  to  their  special 
treatment  under  certain 
nondiscrimination  provisions  and 
limitations  under  the  Code,  catch-up 
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contributions  are  elective  deferrals  and 
remain  subject  to  the  applicable 
requirements  for  elective  deferrals.  For 
example,  catch-up  contributions  under 
an  applicable  employer  plan  that  is  a 
section  401  (k)  plan  are  subject  to  the 
distribution  and  vesting  restrictions  of 
section  401(k)(2)(B)  and  (C),  although 
the  plan  provisions  applicable  to 
distributions  of  elective  deferrals  treated 
as  catch-up  contributions  may  differ 
from  those  applicable  to  other  elective 
deferrals  under  the  plan  (as  long  as  each 
provision  complies  with  the  distribution 
restrictions  of  section  401(k)(2)(B)).  In 
addition,  excess  contributions  treated  as 
catch-up  contributions  nevertheless 
remain  excess  contributions  for 
purposes  of  section  411(a)(3){G). 
Therefore,  the  plan  is  permitted  to 
provide  that  matching  contributions 
related  to  excess  contributions  treated  as 
catch-up  contributions  are  forfeited. 
However,  as  discussed  below,  it  is  also 
permissible  for  a  plan  to  provide  that 
these  matching  contributions  are  not 
forfeited,  without  violating  section 
401(a)(4). 

These  final  regulations  retain  the 
rules  of  the  proposed  regulations  on  the 
treatment  of  catch-up  contributions  for 
purposes  of  sections  416,  410(b)  and 
401(a)(4).  Catch-up  contributions  for  the 
current  plan  year  are  not  taken  into 
account  under  section  416  or  410(b). 
However,  catch-up  contributions  for 
prior  years  are  taken  into  account  in 
determining  whether  a  plan  is  top-heavy 
under  section  416,  and  for  purposes  of 
average  benefit  percentage  testing  to  the 
extent  prior  years'  contributions  are 
taken  into  account  (/.e.,  if  accrued-to- 
date  calculations  are  used).  In  addition, 
a  plan  does  not  fail  the  requirements  of 
section  401(a)(4)  merely  because  it 
permits  only  catch-up  eligible 
participants  to  make  catch-up 
contributions,  without  regard  to 
whether  the  group  of  catch-up  eligible 
employees  would  satisfy  section  410(b). 
Similarly,  if  a  plan  applies  a  single 
matching  formula  to  elective  deferrals 
whether  or  not  they  are  catch-up 
contributions,  the  matching  formula  as 
applied  to  catch-up  eligible  participants 
is  not  treated  as  a  separate  benefit,  right, 
or  feature  under  §  1.401(a)(4)-4  from  the 
matching  formula  as  applied  to  the 
other  participants.  However,  the 
matching  contributions  under  the  plan 
must  satisfy  the  actual  contribution 
percentage  test  under  section  401(m)(2) 
taking  into  account  all  matching 
contributions,  including  matching 
contributions  on  catch-up  contributions 
A  number  of  commentators  indicated 
that  some  employers  would  not  want  to 
provide  matching  contributions  on 
catch-up  contributions  and  requested 


guidance  on  how  they  might  accomplish 
that  goal  in  light  of  the  annual 
determination  of  whether  amounts  are 
in  excess  of  an  employer-provided  limit. 
The  IRS  and  Treasury  believe  that 
employers  can  achieve  their  desired 
goal  by  specifying  which  contributions 
will  be  matched,  rather  than  specifying 
which  contributions  vdll  not  be 
matched.  For  example,  if  an  employer- 
provided  limit  on  elective  deferrals  is 
10%  of  compensation  for  each  payroll 
period,  the  plan  can  specify  that 
matching  contributions  will  be  made 
based  on  elective  deferrals  that  do  not 
exceed  10%  of  compensation  for  that" 
payroll  period  (and  that  do  not  exceed 
a  statutory  limit),  and  that  matching 
contributions  on  elective  deferrals  in 
excess  of  the  ADP  limit  will  be  forfeited, 
with  the  assiuance  that  the  plan  will  not 
be  matching  catch-up  contributions. 


D.  Universal  Availability 

Section  414(v)(4)(A)  provides  that  an 
applicable  employer  plan  is  treated  as 
failing  to  comply  with  section  401(a)(4) 
imless  the  plan  allows  all  catch-up 
eligible  participants  to  make  the  same 
election  with  respect  to  additional 
elective  deferrals.  Section  414(v)(4)(B) 
provides  that,  for  this  purpose,  all  plans 
maintained  by  employers  treated  as  a 
single  employer  under  section  414(b), 
(c),  (m)  or  (o)  are  treated  as  a  single  plan. 
The  proposed  regulations  provided  that, 
if  an  applicable  employer  plan 
otherwise  subject  to  section  401(a)(4) 
provides  for  catch-up  contributions,  all 
other  applicable  employer  plans  in  the 
controlled  group  that  provide  for 
elective  deferrals  (including  plans  not 
subject  to  section  401(a)(4))  must 
provide  catch-up  eligible  participants 
with  the  same  effective  opportunity  to 
make  catch-up  contributions.  The 
proposed  regulations  also  included  a 
transition  rule  for  collectively  bargained 
plans  and  an  exception  related  to 
mergers  and  acquisitions. 

Several  commentators  requested  that 
collectively  bargained  employees 
described  in  section  410(b)(3)  be 
disregarded  for  purposes  of  the 
universal  availability  requirement,  just 
as  they  are  disregarded  for  purposes  of 
section  401(a)(4)  compliance.  These 
commentators  explained  that  it  is 
difficult  to  coordinate  catch-up 
contributions  among  non-collectively 
bargained  employees  and  collectively 
bargained  employees,  particularly  when 
more  than  one  collective  bargaining  unit 
is  involved.  For  employers  participating 
in  multiemployer  plans,  the  difficulties 
are  increased  significantly,  because  of 
the  implications  for  other,  um^lated 
employers.  Some  commentators  also 
requested  that  other  groups  of 
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employees  be  excluded  pursuant  to 
provisions  of  the  regulations  under 
section  410(b)  allowing  employees  to  be 
excluded  based  on  plan  design,  such  as 
participants  who  have  not  met  the 
minimum  age  and  service  requirements 
of  section  410(a)(1)  or  employees  in 
different  qualified  separate  lines  of 
business  under  section  414(r). 

In  response  to  conunents,  these  final 
regulations  provide  that  employees 
described  in  section  410(b)(3),  most 
notably  collectively  bargained 
employees,  are  disregarded  for  purposes 
of  determining  whether  an  applicable 
employer  plan  complies  with  the 
universal  availability  requirement. 
Pursuant  to  sections  401(a)(4)  and 
410(b)(3),  collectively  bargained 
employees  are  disregarded  for  purposes 
of  section  401(a)(4),  without  regard  to 
plan  design  or  an  employer's  choice  of 
testing  method.  The  final  regulations  do 
not  adopt  the  other  suggested 
exclusions,  participants  who  have  not 
met  minimum  age  and  service  or 
participants  in  different  qualified 
separate  lines  of  business,  because  these 
exclusions  are  based  on  plan  design  and 
testing  choices. 

These  regulations  otherwise  retain  the 
basic  rules  of  the  proposed  regulations 
relating  to  universal  availability  and 
provide  that  a  plan  that  offers  catch-up 
contributions  satisfies  the  requirements 
of  section  401(a)(4)  only  if  all  catch-up 
eligible  participants  are  provided  with 
an  effective  opportunity  to  make  the 
same  dollar  amount  of  catch-up 
contributions.  Catch-up  eligible 
participants  do  not  have  an  effective 
opportunity  to  make  catch-up 
contributions  unless  the  applicable 
employer  plan  permits  each  catch-up 
eligible  participant  to  make  sufficient 
elective  deferrals  during  the  year  so  that 
the  participant  has  the  opportunity  to 
make  elective  deferrals  up  to  the 
otherwise  applicable  limit  plus  the 
catch-up  contribution  limit.  An  effective 
opportimity  could  be  provided  in 
several  different  ways.  For  example,  a 
plan  that  limits  elective  deferrals  on  a 
payroll-by-payroll  basis  might  also 
provide  participants  with  an 
opportunity  to  make  catch-up 
contributions  that  is  administered  on  a 
payroll-by-payroll  basis  {i.e.,  by 
allowing  catch-up  eligible  participants 
to  increase  their  deferrals  above  the 
otherwise  applicable  limit  by  a  pro-rata 
portion  of  the  catch-up  limit  for  the 
year).  The  plan  would  satisfy  the 
effective  opportunity  requirement  even 
though,  as  discussed  above,  whether 
these  elective  deferrals  are  treated  as 
catch-up  contributions  would  not  be 
determined  until  the  end  of  the  year. 
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A  plan  will  not  fail  the  universal 
availability  requirement  solely  because 
an  employer-provided  limit  does  not 
apply  to  all  employees  or  different 
employer-provided  limits  apply  to 
different  groups  of  employees,  as  long  as 
each  limit  satisfies  the 
nondiscriminatory  availability 
requirements  of  §  1.401(a)(4)--4  for 
benefits,  rights,  and  featxu:es.  Thus,  for 
excunple,  a  plan  could  provide  for  an 
employer-provided  limit  that  applies  to 
HCEs,  even  though  no  employer- 
provided  limit  applies  to  NHCEs. 
However,  as  imder  the  proposed, 
regulations,  these  final  regulations 
retain  the  rule  that  an  applicable 
employer  plan  is  not  permitted  to 
pirovide  lower  employer-provided  limits 
for  catch-up  eligible  participants. 
Furthermore,  a  plan  fails  to  provide  an 
effective  oppottimity  to  make  catch-up 
contributions  if  it  has  an  applicable 
limit  (e.g.,  an  employer-provided  limit) 
and  does  not  permit  all  catch-up  eligible 
participants  to  make  elective  deferrals 
in  excess  of  that  limit. 

In  addition  to  the  exclusion  for 
collectively  bargained  employees 
discussed  above,  these  final  regulations 
include  several  other  exceptions  to  the 
universal  availability  requirement. 
Under  these  regiilations,  a  plan  does  not 
fail  the  universal  availability 
requirement  because  it  restricts  elective 
deferrals,  including  elective  deferrals  for 
catch-up  eligible  participants,  under  a 
cash  availability  limit.  A  cash 
availability  limit  is  a  limit  that  restricts 
elective  deferrals  to  amounts  available 
after  withholding  from  the  employee's 
pay  (e.g.,  after  deduction  of  all 
applicable  income  and  employment 
taxes).  For  this  purpose,  a  limit  of  75% 
of  compensation  or  higher  will  be 
treated  as  limiting  employees  to 
amounts  available  after  other 
withholdings. 

These  final  regulations  also  include  a 
broader  exception  to  the  universal 
availability  requirement  during  the 
transition  period  provided  under 
section  410(b)(6)(C)  than  was  included 
in  the  proposed  regulations,  consistent 
with  the  amendments  made  by  JCWAA. 
Under  these  final  regulations,  an 
applicable  employer  plan  that  satisfies 
the  universal  availability  requirement 
before  an  acquisition  or  disposition 
described  in  §  1.410(b)-2(f)  continues  to 
be  treated  as  satisfying  the  universal 
availability  requirement  of  section 
414(v)(4)  through  the  end  of  the  period 
described  in  section  410(b)(6)(C).  These 
final  regulations  also  retain  a  rule 
providing  for  coordination  between 
catchup  contributions  under  section 
414(v)  and  the  provisions  of  section 


457(b)(3),  in  accordance  with  section 
414(v)(6)(C). 

A  number  of  comments  were  received 
on  the  application  of  the  universal 
availability  requirement  to  an  applicable 
employer  plan  that  is  qualified  under 
Puerto  Rico  tax  law  as  well  as  under  the 
Code.  These  final  regulations  do  not 
affect  the  transitional  relief  granted  in 
Notice  2002-4  that  provides  that  an 
applicable  employer  plan  will  not  fail  to 
satisfy  the  universal  availability 
requirement  solely  because  another 
applicable  employer  plan  of  the 
employer  that  is  qualified  under  Puerto 
Rico  law  does  not  provide  for  catch-up 
contributions. 

E.  Participants  in  Multiple  Plans 

The  technical  corrections  in  JCWAA 
amended  section  414(v)  to  provide  that 
all  applicable  employer  plans  of  an 
employer,  other  than  section  457 
eligible  governmental  plans,  are  treated 
as  one  plan  for  purposes  of  determining 
the  amount  of  catch-up  contributions 
and  all  section  457  eligible 
governmental  plans  of  the  same 
employer  are  treated  as  one  plan  for  this 
piu-pose.  Statutory  limits,  such  as  the 
limits  under  section  401(a)(30)  or  415, 
already  provide  for  coordination  among 
plans  in  the  same  controlled  group,  and 
elective  deferrals  in  addition  to  the 
amounts  permitted  under  these  liinits 
are  similarly  coordinated.  Employer- 
provided  limits,  however,  apply  only  to 
the  plan  that  provides  for  the  limit,  and 
the  ADP  limit  applies  only  to  section 
401(k)  plans.  Accordingly,  these  final 
regulations  provide  guidance  on 
coordination  of  the  amount  in  excess  of 
these  limits  on  a  controUed-group  basis. 

With  respect  to  employer-provided 
limits,  these  regulations  allow  a  plan  to 
permit  a  catch-up  eligible  participant  to 
defer  an  amoimt  in  addition  to  the 
amount  allowed  under  the  employer- 
provided  limit,  without  regard  to 
whether  the  employee  has  already 
utilized  his  or  her  catch-up  opportunity 
under  another  plan  of  the  same 
employer.  However,  to  the  extent 
elective  deferrals  under  another  plan 
maintained  by  the  employer  have 
already  been  treated  as  catch- up 
contributions  during  the  taxable  year, 
the  elective  deferrals  under  the  plan 
may  be  treated  as  catch-up  contributions 
only  up  to  the  amount  remaining  under 
the  catch-up  limit  for  the  year.  Any 
other  elective  deferrals  that  exceed  the 
employer-provided  limit  may  not  be 
treated  as  catch-up  contributions  and 
must  satisfy  the  otherv/ise  applicable 
nondiscrimination  rules.  For  example, 
the  right  to  make  contributions  in  excess 
of  the  employer-provided  limit  is  an 
other  right  or  featiure  which  must  satisfy 


§  1.401(a)(4}-4  to  the  extent  that  the 
contributions  are  not  catch-up 
contributions.  Also,  contributions  in 
excess  of  the  employer  provided  limit 
are  taken  into  account  under  the  ADP 
test  to  the  extent  they  are  not  catch-up 
contributions. 

Finally,  these  regulations  retain  the 
allocation  rule  included  in  the  proposed 
regulations.  When  a  participant  is 
eligible  imder  more  than  one  applicable 
employer  plan  maintained  by  the  same 
employer,  the  specific  plan  under  which 
amoimts  in  excess  of  an  applicable  limit 
are  treated  as  catch-up  contributions  is 
permitted  to  be  determined  in  any 
manner  that  is  not  inconsistent  with  the 
manner  in  which  such  amounts  were 
actually  deferred  under  the  plans. 

F.  Excludability  of  Catch-up 
Contributions 

JCWAA  amended  section  402(g)  to 
increase  the  elective  deferral  limit  for  a 
catch-up  eligible  participant  by  the 
amount  of  the  allowable  catch-up 
contributions  for  the  taxable  year.  The 
provisions  of  these  final  regulations 
related  to  these  provisions  are  under 
new  §  1.402(g)-2,  rather  than  under 
§  1.414(v)-l,  as  in  the  proposed 
regulations.  Under  §  1.402(g)-2,  the 
amount  of  elective  deferrals  that  a  catch- 
up eligible  participant  is  permitted  to 
exclude  ft-om  income  under  section 
402(g)  for  the  taxable  year  is  increased 
by  the  maximum  amoiuit  of  catch-up 
contributions  permitted  for  the  taxable 
year  under  section  414(v).  This 
treatment  by  the  catch-up  eligible 
participant  is  not  affected  by  whether 
the  applicable  employer  plans  treat  the 
elective  deferrals  as  catch-up 
contributions.  Thus,  a  catch-up  eligible 
participant  who  participates  in  plans  of 
two  or  more  employers  is  permitted  to 
exclude  from  gross  income  elective 
deferrals  that  exceed  the  section  402(g) 
limit,  even  though  neither  plan  treats 
those  elective  deferrals  as  catch-up 
contributions.  In  addition,  the  treatment 
by  an  individual  of  such  elective 
deferrals  as  catch-up  contributions  will 
not  have  any  effect  on  either  employer's 
plan. 

Effective  Date 

These  final  regulations  are  applicable 
to  contributions  in  taxable  years 
beginning  on  or  after  January  1,  2004. 
Taxpayers  are  permitted  to  rely  on  these 
final  regulations  and  the  proposed 
regulations  for  taxable  years  beginning 
prior  to  January  1,  2004. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in  • 
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Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procediu^ 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Because 
§S  1.402{g)-2  and  l.414(v)-l  impose  no 
new  collection  of  information  on  small 
entities,  the  Regulatory  Flexibility  Act 
(5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  that  preceded 
these  final  regulations  was  submitted  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
ccanment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  R.  Lisa  Mojiri-Azad  and 
John  T.  Ricotta  of  the  Office  of  the 
Division  Counsel/Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Eatities).  However,  other  personnel 
from  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1-lNCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 


under  applicable  employer  plans  of  two 
or  more  employers  that  in  total  exceed 
the  applicable  dollar  amount  under 
section  402(g)(1)  by  an  amount  that  does 
not  exceed  the  applicable  dollar  catch- 
up limit  under  either  plan  may  exclude 
the  elective  deferrals  from  gross  incsme, 
even  if  neither  applicable  employer  plan 
treats  those  elective  deferrals  as  catch- 
up contributions. 

(c)  Effective  rfate— (1)  Statutory 
effective  date.  Section  402(g)(1)(C) 
applies  to  contributions  in  taxable  years 
beginning  on  or  after  January  1,  2002. 

(2)  Regulatory  effective  date. 
Paragraphs  (a)  and  (b)  of  this  section 
apply  to  contributions  in  taxable  years 
beginning  on  or  after  January  1,  2004. 
■  Par.  3.  Section  1.414(v)-l  is  added  to 
read  as  follows: 


Authority:  26  U.S.C.  7805  *   *   *. 

■  Par.  2.  Section  1.402(g)-2  is  added  to 
read  as  follows: 

§  1 .402(g)-2    Increased  limit  for  catcti-up 
contributions. 

(a)  General  rule.  Under  section 
402(g)(1)(C),  in  determining  the  amoimt 
of  elective  deferrals  that  are  includible 
in  gross  income  under  section  402(g)  for 
a  catch-up  eligible  participant  (within 
the  meaning  of  §  1.414(v)-l(g)),  the 
otherwise  applicable  dollar  limit  under 
section  402(g)(1)(B)  (as  increased  under 
section  402(g)(7),  to  the  extent 
applicable)  shall  be  further  increased  by 
the  applicable  dollar  catch-up  limit  as 
set  forth  under  §  1. 4 14(v)-l (c)(2). 

(b)  Participants  in  multiple  plans. 
Paragraph  (a)  of  this  section  applies 
without  regard  to  whether  the 
applicable  employer  plans  (within  the 
meaning  of  section  414{v)(6))  treat  the 
elective  deferrals  as  catch-up 
contributions.  Thus,  a  catch-up  eligible 
participant  who  makes  elective  deferrals 


§1.41 4(v)-1    Catch-up  contributions. 

(a)  Catch-up  contributions— {1) 
General  rule.  An  applicable  employer 
plan  shall  not  be  treated  as  failing  to 
meet  any  requirement  of  the  Internal 
Revenue  Code  solely  because  the  plan 
permits  a  catch-up  eligible  participant 
to  make  catch-up  contributions  in 
accordance  with  section  414(v)  and  this 
section.  With  respect  to  an  applicable 
employer  plan,  catch-up  contributions 
are  elective  deferrals  made  by  a  catch- 
up eligible  participant  that  exceed  any 
of  the  applicable  limits  set  forth  in 
paragraph  (b)  of  this  section  and  that  are 
treated  under  the  applicable  employer 
plan  as  catch-up  contributions,  but  only 
to  the  extent  they  do  not  exceed  the 
catch-up  contribution  limit  described  in 
paragraph  (c)  of  this  section  (determined 
in  accordance  with  the  special  rules  for 
employers  that  maintain  multiple 
applicable  employer  plans  in  paragraph 
(f)  of  this  section,  if  applicable).  To  the 
extent  provided  under  paragraph  (d)  of 
this  section,  catch-up  contributions  are 
disregarded  for  purposes  of  various 
statiitory  limits.  In  addition,  unless 
otherwise  provided  in  paragraph  (e)  of 
this  section,  all  catch-up  eligible 
participants  of  the  employer  must  be 
provided  the  opport\mity  to  make  catch- 
up contributions  in  order  for  an 
applicable  employer  plan  to  comply 
with  the  universal  availability        ' 
requirement  of  section  414(v)(4).  The 
definitions  in  paragraph  (g)  of  this 
section  apply  for  purposes  of  this 
section  and  §  1.402(g)-2. 

(2)  Treatment  as  elective  deferrals. 
Except  as  specifically  provided  in  this 
section,  elective  deferrals  treated  as 
catch-up  contributions  remain  subject  to 
statutory  and  regulatory  rules  otherwise 
applicable  to  elective  deferrals.  For 
example,  catch-up  contributions  under 
an  applicable  employer  plan  that  is  a 
section  401(k)  plan  are  subject  to  the 


distribution  and  vesting  restrictions  of  # 
section  401(k)(2)(B)  and  (C).  In  addition, 
the  plan  is  permitted  to  provide  a  single 
election  for  catch-up  eligible 
participants,  with  the  determination  of 
whether  elective  deferrals  are  catch-up 
contributions  being  made  under  the 
terms  of  the  plan. 

(3)  Coordination  with  section 
457(b)(3).  In  the  case  of  an  applicable 
employer  plan  that  is  a  section  457 
eligible  governmental  plan,  the  catch-up 
contributions  permitted  under  this 
section  shall  not  apply  to  a  catch-up 
eligible  participant  for  any  taxable  year 
for  which  a  higher  limitation  applies  to 
such  participant  under  section 
457(b)(3).  For  additional  guidance,  see 
regulations  under  section  457. 

(b)  Elective  deferrals  that  exceed  an 
applicable  limit— {!)  Applicable  limits. 
An  applicable  limit  for  purposes  of 
determining  catch-up  contributions  for  a 
catch-up  eligible  participant  is  any  of 
the  following: 

(i)  Statutory  limit.  A  statutory  limit  is 
a  limit  on  elective  deferrals  or  annual 
additions  permitted  to  be  made  (without 
regard  to  section  414(v)  and  Uiis  section) 
with  respect  to  an  employee  for  a  year 
provided  in  section  401(a)(30),  402(h), 
403(b).  408,  415(c).  or  457(b)(2)  (witiiout 
regard  to  section  457(b)(3)),  as 
applicable. 

(ii)  Employer-provided  limit.  An 
employer-provided  limit  is  any  limit  on* 
the  elective  deferrals  an  employee  is 
permitted  to  make  (without  regard  to 
section  414(v)  and  this  section)  that  is  ' 
contained  in  the  terms  of  the  plan,  but 
which  is  not  required  under  the  hiternal 
Revenue  Code.  Thus,  for  example,  if,  in 
accordance  with  the  terms  of  the  plan, 
highly  compensated  employees  are 
limited  to  a  deferral  percentage  of  10% 
of  compensation,  this  limit  is  an 
employer-provided  limit  that  is  an 
applicable  limit  with  respect  to  the 
highly  compensated  employees. 

(iii)  Actual  deferral  percentage  (ADP) 
limit.  In  the  case  of  a  section  401  (k)  plan 
that  would  fail  the  ADP  test  of  section 
401(k)(3)  if  it  did  not  correct  under 
section  401{k)(8),  the  ADP  limit  is  the 
highest  amoimt  of  elective  deferrals  that 
can  be  retained  in  the  plan  by  any 
highly  compensated  employee  under 
the  rules  of  section  401(k)(8)(C)  (without 
regard  to  paragraph  (d)(2)(iii)  of  this 
section).  In  the  case  of  a  simplified 
employee  pension  (SEP)  with  a  salary 
reduction  arrangement  (within  the 
meaning  of  section  408(k)(6))  that  would 
fail  the  requirements  of  section 
408(k)(6)(A)(iii)  if  it  did  not  correct  in 
accordance  with  section  408(k)(6)(C), 
the  ADP  limit  is  the  highest  amoimt  of 
elective  deferrals  that  can  be  made  by 
any  highly  compensated  employee 
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under  the  rules  of  section  408(k)(6) 
(without  regard  to  paragraph  (d)(2)(iii) 
of  this^section). 

(2)  Contributions  in  excess  of 
applicable  limit — (i)  Plan  year  limits — 
(A)  General  rule.  Except  as  provided  in 
paragraph  (h)(2)(ii)  of  this  section,  the 
amount  of  elective  deferrals  in  excess  of 
an  applicable  limit  is  determined  as  of 
the  end  of  the  plan  year  by  comparing 
the  total  elective  deferrals  for  the  plan 
year  with  the  applicable  limit  for  the 
plan  year.  In  addition,  except  as 
provided  in  paragraph  {b)(2){i)(B)  of  this 
section,  in  the  case  of  a  plan  that 
provides  for  s^arate  employer- 
provided  limits  on  elective  deferrals  for 
separate  portions  of  plan  compensation 
within  the  plan  year,  the  applicable 
limit  for  the  plan  year  is  the  sum  of  the 
dollar  amounts  of  the  limits  for  the 
separate  portions.  For  example,  if  a  plan 
sets  a  deferral  percentage  limit  for  each 
payroll  period,  the  applicable  limit  for 
the  plan  year  is  the  sum  of  the  dollar 
amounts  of  the  limits  for  the  payroll 
periods. 

(B)  Alternative  method  for 
determining  employer-provided  limit — 
[1)  General  rule.  If  the  plan  limits 
elective  deferrals  for  separate  portions 
of  the  plan  year,  then,  solely  for 
purposes  of  determining  the  amount 
that  is  in  excess  of  an  employer- 
provided  limit,  the  plan  is  permitted  to 
provide  that  the  applicable  limit  for  the 
plan  year  is  the  product  of  the 
employee's  plan  year  compensation  and 
the  time-weighted  average  of  the 
deferral  percentage  limits,  rather  than 
determining  the  employer-provided 
limit  as  the  sum  of  the  limits  for  the 
separate  portions  of  the  year.  Thus,  for 
example,  if,  in  accordance  with  the 
terms  of  the  plan,  highly  compensated 
employees  are  limited  to  8%  of 
compensation  during  the  first  half  of  the 
plan  year  and  10%  of  compensation  for 
the  second  half  of  the  plan  year,  the 
plan  is  permitted  to  provide  that  the 
applicable  limit  for  a  highly 
compensated  employee  is  9%  of  the 
employee's  plan  year  compensation. 

(2)  Alternative  definition  of 
compensation  permitted.  A  plan  using 
the  alternative  method  in  this  paragraph 
(b)(2)(i)(B)  is  permitted  to  provide  that 
the  applicable  limit  for  the  plan  year  is 
determined  as  the  product  of  the  catch- 
up eligible  participant's  compensation 
used  for  purposes  of  the  ADP  test  and 
the  time-weighted  average  of  the 
deferral  percentage  limits.  The 
alternative  calculation  in  this  paragraph 
(b){2){i)(B)(2)  is  available  regardless  of 
whether  the  deferral  percentage  limits 
change  during  the  plan  year. 

(ii)  Other  year  limit.  In  the  case  of  an 
applicable  limit  that  is  applied  on  the 


basis  of  a  year  other  than  the  plan  year 
(e.g.,  the  calendar-year  limit  on  elective 
deferrals  undw  section  401(a)(30)),  the 
determination  of  whether  elective 
deferrals  are  in  excess  of  the  applicable 
limit  is  made  on  the  basis  of  such  other 
year. 

(c)  Catch-up  contribution  limit — (1) 
General  rule.  Elective  deferrals  with 
respect  to  a  catch-up  eligible  participant 
in  excess  of  an  applicable  limit  luider 
paragraph  (b)  of  this  section  are  treated 
as  catch-up  contribudons  under  this 
section  as  of  a  date  within  a  taxable  year 
only  to  the  extent  that  such  elective 
deferrals  do  not  exceed  the  catch-up 
contribution  limit  described  in 
paragraphs  (c)(1)  and  (2)  of  this  section, 
reduced  by  elective  deferrals  previously 
treated  as  catch-up  contributions  for  the 
taxable  year,  determined  in  accordance 
with  paragraph  (c)(3)  of  this  section. 
The  catch-up  contribution  limit  for  a 
taxable  year  is  generally  the  applicable 
dollar  catch-up  limit  for  such  taxable 
year,  as  set  forth  in  paragraph  (c)(2)  of 
this  section.  However,  an  elective 
deferral  is  not  treated  as  a  catch-up 
contribution  to  the  extent  that  the 
elec:tive  deferral,  when  added  to  all 
other  elective  deferrals  for  the  taxable 
year  under  any  applicable  employer 
plan  of  the  employer,  exceeds  the 
participant's  compensation  (determined 
in  accordance  with  section  415(c)(3))  for 
the  taxable  year.  See  also  paragraph  (f) 
of  this  section  for  special  rules  for 
employees  who  participate  in  more  than 
one  applicable  employer  plan 
maintained  by  the  employer. 

(2)  Applicable  dollar  catch-up  limit — 
(i)  In  general.  The  applicable  dollar 
catch-up  limit  for  an  applicable 
employer  plan,  other  than  a  plan 
described  in  section  401(k)(ll)  or 
408(p),  is  determined  under  the 
following  table: 


For  taxable  years  beginning 
in 

.... 
Applicable  dol- 
lar catch-up 
limit 

2002 , 

2003 

2004 

2005 

2006....: 

$1,000 
2,000 
3,000 
4,000 
5,000 

(ii)  SIMPLE  plans.  The  applicable 
dollar  catch-up  limit  for  a  SIMPLE 
401  (k)  plan  described  in  section 
401(k)(ll)  or  a  SIMPLE  IRA  plan  as 
described  in  section  408(p)  is 
determined  under  the  following  table: 


For  taxable  years  beginning 
in 

Applicable  dol- 
lar catcti-up 
limit 

2004 

2005 

2006 

1,500 
2,000 
2,500 

For  taxable  years  beginning 
in 

Applicable  dol- 
lar catch-up 
limit 

2002 

2003 

$500 
1.000 

(iii)  Cost  of  living  adjustments.  For 
taxable  years  beginning  after  2006,  the 
applicable  dollar  catch-up  limit  is  the 
applicable  dollar  catch-up  limit  for  2006 
described  in  paragraph  (c)(2)(i)  or  (ii)  of 
this  section  increased  at  the  same  time 
and  in  the  same  manner  as  adjustments 
under  section  415(d),  except  that  the 
base  period  shall  be  the  calendar  quarter 
beginning  July  1,  2005,  and  any  increase 
that  is  not  a  multiple  of  $500  shall  be 
rounded  to  the  next  lower  multiple  of 
$500. 

(3)  Timing  rules.  For  purposes  of 
determining  the  maximum  amount  of 
permitted  catch-up  contributions  for  a 
catch-up  eligible  participant,  the 
determination  of  whether  an  elective 
deferral  is  a  catch-up  contribution  is 
made  as  of  the  last  day  of  the  plan  year 
(or  in  the  case  of  section  415,  as  of  the 
last  day  of  the  limitation  year),  except 
that,  with  respect  to  elective  deferrals  in 
excess  of  an  applicable  limit  that  is 
tested  on  the  basis  of  the  taxable  year  or 
calendar  year  (e.g.,  the  section 
401(a)(30)  limit  on  elective  deferrals), 
the  determination  of  whether  such 
elective  deferrals  are  treated  as  catch-up 
contributions  is  made  at  the  time  they 
are  deferred. 

(d)  Treatment  of  catch-up 
contributions — (1)  Contributions  not 
taken  into  account  for  certain  limits. 
Catch-up  contributions  are  not  taken 
into  account  in  applying  the  limits  of 
section  401(a)(30),  402(h),  403(b),  408, 
415(c),  or  457(b)(2)  (determined  without 
regard  to  section  457(b)(3))  to  other 
contributions  or  benefits  under  an 
applicable  employer  plan  or  any  other 
plan  of  the  employer. 

(2)  Contributions  not  taken  into 
account  in  application  of  ADP  test — (i) 
Calculation  of  ADR.  Elective  deferrals 
that  are  treated  as  catch-up 
contributions  pursuant  to  paragraph  (c) 
of  this  section  with  respect  to  a  section 
401  (k)  plan  because  they  exceed  a 
statutory  or  employer-provided  limit 
described  in  paragraph  (b)(l)(i)  or  (ii)  of 
this  section,  respectively,  are  subtracted 
from  the  catch-up  eligible  participant's 
elective  deferrals  for  the  plan  year  for 
purposes  of  determining  the  actual 
deferral  ratio  (ADR)  (as  defined  in 
regulations  imder  section  401  (k))  of  a 
catch-up  eligible  participant.  Similarly, 
elective  deferrals  that  are  treated  as 
catch-up  contributions  pursuant  to 
paragraph  (c)  of  this  section  with 
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respect  to  a  SEP  because  they  exceed  a 
statutory  or  employer-provided  limit 
described  in  paragraph  (b){l){i)  or  (ii)  of 
this  section,  respectively,  are  subtracted 
from  the  catch-up  eligible  participant's 
elective  deferrals  for  the  plan  year  for 
purposes  of  determining  the  deferral 
percentage  under  section  408(k)(6)(D)  of 
a  catch-up  eligible  participant. 

(ii)  Adjustment  of  elective  deferrals 
for  correction  purposes.  For  purposes  of 
the  correction  of  excess  contributions  in 
accordance  with  section  401(k){8)(C), 
elective  deferrals  under  the  plan  treated 
as  catch-up  contributions  for  the  plan 
year  and  not  taken  into  account  in  the 
ADP  test  under  paragraph  {d)(2)(i)  of 
this  section  are  subtracted  from  the 
catch-up  eligible  participant's  elective 
deferrals  under  the  plan  for  the  plan 
year. 

(iii)  Excess  contributions  treated  as 
catch-up  contributions.  A  section  401  (k) 
plan  that  satisfies  the  ADP  test  of 
section  401{k)(3)  through  correction 
under  section  401(k){8)  must  retain  any 
elective  deferrals  that  are  treated  as 
catch-up  contributions  pursuant  to 
paragraph  (c)  of  this  section  because 
they  exceed  the  ADP  limit  in  paragraph 
(b)(l)(iii)  of  this  section.  In  addition,  a  ' 
sedion  401  (k)  plan  is  not  treated  as 
failing  to  satisfy  section  401(k){8) 
merely  because  elective  deferrals 
described  in  the  preceding  sentence  are 
not  distributed  or  recharacterized  as 
employee  contributions.  Similarly,  a 
SEP  is  not  treated  as  failing  to  satisfy 
section  408(k)(6)(A)(iii)  merely  because 
catch-up  contributions  are  not  treated  as 
excess  contributions  with  respect  to  a 
catch-up  eligible  participant  under  the 
rules  of  secUon  408{k)(6)(C). 
Notwithstanding  the  fact  that  elective 
deferrals  described  in  this  paragraph 
(d)(2)(iii)  are  not  distributed,  such 
elective  deferrals  are  still  considered  to 
be  excess  contributions  under  section 
401(k)(8},  and  accordingly,  matching 
contributions  with  respect  to  such 
elective  deferrals  are  permitted  to  be 
forfeited  under  the  rules  of  section 
411(a)(3)(G). 

(3)  Contributions  not  taken  into 
account  for  other  nondiscrimination 
purposes— [i]  Application  for  top-heavy. 
Catch-up  contributions  with  respect  to 
the  current  plan  year  are  not  taken  into 
account  for  purposes  of  section  416. 
However,  catch-up  contributions  for 
prior  years  are  taken  into  account  for 
purposes  of  section  416.  Thus,  catch-up 
contributions  for  prior  years  are 
included  in  the  account  balances  that 
are  used  in  determining  whether  the 
plan  is  top-heavy  under  section  416(g). 

(ii)  Application  for  section  410(b). 
Catch-up  contributions  with  respect  to 
the  current  plan  year  are  not  taken  into 


account  for  piurposes  of  section  410(b). 
Thus,  catch-up  contributions  are  not 
taken  into  account  in  determining  the 
average  benefit  percentage  imder 
§  1.410(b)-5  for  the  year  if  benefit 
percentages  are  determined  based  on 
ciurent  year  contributions.  However, 
catch-up  contributions  for  prior  years 
are  taken  into  account  for  purposes  of 
section  410(b).  Thus,  catch-up 
contributions  for  prior  years  would  be 
included  in  the  account  balances  that 
are  used  in  determining  the  average 
benefit  percentage  if  allocations  for 
prior  years  are  taken  into  account. 

(4)  Availability  of  catch-up 
contributions.  An  applicable  employer 
plan  does  not  violate  §  1.401  (a)(4)-4 
merely  because  the  group  of  employees 
for  whom  catch-uj)  contributions  are 
currently  available  (i.e.,  the  catch-up 
eligible  participants)  is  not  a  group  of 
employees  that  would  satisfy  section 
410(b)  (without  regard  to  §  1.410(b)-5). 
In  addition,  a  catch-up  eligible 
participant  is  not  treated  as  having  a 
right  to  a  different  rate  of  allocation  of 
matching  contributions  merely  because 
an  otherwise  nondiscriminatory 
schedule  of  matching  rates  is  applied  to 
elective  deferrals  that  include  catch-up 
contributions.  The  rules  in  this 
paragraph  (d)(4)  also  apply  for  purposes 
of  satisfying  the  requirements  of  section 
403(b)(12). 

(e)  Universal  availability 
requirement— {!)  General' rule— {i) 
Effective  opportunity.  An  applicable 
employer  plan  that  offers  catch-up 
contributions  and  that  is  otherwise 
subject  to  section  401(a)(4)  (including  a 
plan  that  is  subject  to  section  401(a)(4) 
pursuant  to  section  403(b)(12))  will  not 
satisfy  the  requirements  of  section 
401(a)(4)  unless  all  catch-up  eligible 
participants  who  participate  under  any 
applicable  employer  plan  maintained  by 
the  employer  are  provided  with  an 
effective  opportunity  to  make  the  same 
dollar  amount  of  catch-up  contributions. 
A  plan  fails  to  provide  an  effective 
opportunify  to  make  catch-up 
contributions  if  it  has  an  applicable 
limit  (e.g.,  an  employer-provided  limit) 
that  applies  to  a  catch-up  eligible 
participant  and  does  not  permit  the 
participant  to  make  elective  deferrals  in 
excess  of  that  limit.  An  applicable 
employer  plan  does  not  fail  to  satisfy 
the  universal  availability  requirement  of 
this  paragraph  (e)  solely  because  an 
employer-provided  limit  does  not  apply 
to  all  employees  or  different  limits 
apply  to  different  groups  of  employees 
under  paragraph '(b)(2)(i)  of  this  section. 
However,  a  plan  may  not  provide  lower 
employer-provided  limits  for  catch-up 
eligible  participants. 


(ii)  Certain  practices  permitted — (A) 
Proration  of  limit.  An  applicable 
employer  plan  does  not  fail  to  satisfy 
the  universal  availability  requirement  of 
this  paragraph  (e)  merely  because  the 
plan  allows  participants  to  defer  an 
amount  equal  to  a  specified  percentage 
of  compensation  for  each  payroll  period 
and  for  each  payroll  period  permits  each 
catch-up  eligible  participant  to  defer  a 
pro-rata  share  of  the  applicable  dollar 
catch-up  limit  in  addition  to  that 
amount. 

(B)  Cash  availability.  An  applicable 
employer  plan  does  not  fail  to  satisfy 
the  universal  availability  requirement  of 
this  paragraph  (e)  merely  because  it 
restricts  the  elective  deferrals  of  any 
employee  (including  a  catch-up  eligible 
participant)  to  amounts  available  after 
other  withholding  from  the  employee's 
pay  (e.g.,  after  deduction  of  all 
applicable  income  and  employment 
taxes).  For  this  purpose,  an  employer 
limit  of  75%  of  compensation  or  higher 
will  be  treated  as  limiting  employees  to 
amounts  available  after  other 
withholdings. 

(2)  Certain  employees  disregarded.  An 
applicable  employer  plan  does  not  fail 
to  satisfy  the  universal  availability 
requirement  of  this  paragraph  (e)  merely 
because  employees  described  in  section 
410(b)(3)  (e.g.,  collectively  bargained 
employees)  are  not  provided  the 
opportunity  to  make  catch-up 
contributions. 

(3)  Exception  for  certain  plans.  An 
applicable  employer  plan  does  not  fail' 
to  satisfy  the  universal  availability 
requirement  of  this  paragraph  (e)  "merely 
because  another  applicable  employer 
plan  that  is  a  section  457  eligible 
governmental  plan  does  not  provide  for 
catch-up  contributions  to  the  extent  set 
forth  in  section  414(v)(6)(C)  and 

paragraph  (a)(3)  of  this  section.  - 

(4)  Exception  for  section 

410(b)(6)(C)(ii)  period.  If  an  applicable 
employer  plan  satisfies  the  universal 
availability  requirement  of  this 
paragraph  (e)  before  an  acquisition  or 
disposition  described  in  §  1.410(b)-2(f) 
and  would  fail  to  satisfy  the  universal 
availability  requirement  of  this 
paragraph  (e)  merely  because  of  such 
event,  then  the  applicable  employer 
plan  shall  continue  to  be  treated  as 
satisfying  this  paragraph  (e)  through  the 
end  of  the  period  determined  under 
section  410(b)(6)(C)(ii). 

(f)  Special  rules  for  an  employer  that 
sponsors  multiple  plans— {1)  General 
rule.  For  purposes  of  paragraph  (c)  of 
this  section,  all  applicable  employer 
plans,  other  than  section  457  eligible 
governmental  plans,  maintained  by  the 
same  employer  are  treated  as  one  plan 
and  all  section  457  eligible 


40518  Federal  Register/Vol.  68,  No.  130/Tuesday,  July  8,  2003 /Rules  and  Regulations 


govenunental  plans  maintained  by  the 
same  employer  are  treated  as  one  plan. 
Thus,  the  total  amount  of  catch-up 
contributions  under  all  applicable 
employer  plans  of  an  employer  (other 
than  section  457  eligible  governmental 
plans)  is  limited  to  the  applicable  dollar 
catch-up  limit  for  the  taxable  year,  and 
the  total  amount  of  catch-up 
contributions  for  all  section  457  eligible 
governmental  plans  of  an  employer  is 
limited  to  the  applicable  dollar  catch-up 
limit  for  the  taxable  year. 

(2)  Coordination  of  employer- 
provided  limits.  An  applicable  employer 
plan  is  permitted  to  allow  a  catch-up 
eligible  participant  to  defer  amounts  in 
excess  of  an  employer-provided  limit 
under  that  plan  without  regard  to 
whether  elective  deferrals  made  by  the 
participant  have  been  treated  as  catch- 
up contributions  for  the  taxable  year 
under  another  applicable  employer  plan 
aggregated  with  such  plan  under  this 
paragraph  (f).  However,  to  the  extent 
elective  deferrals  under  another  plan 
maintained  by  the  employer  have 
already  been  treated  as  catch-up 
contributions  during  the  taxable  year, 
the  elective  deferrals  under  the  plan 
may  be  treated  as  catch-up  contributions 
only  up  to  the  amount  remaining  under 
the  catch-up  limit  for  the  year.  Any 
other  elective  deferrals  that  exceed  the 
employer-provided  limit  may  not  be 
treated  as  catch-up  contributions  and 
must  satisfy  the  otherwise  applicable 
nondiscrimination  rules.  For  example, 
the  right  to  make  contributions  in  excess 
of  the  employer-provided  limit  is 
another  right  or  featiue  which  must 
satisfy  §  1.401(a){4)-4  to  the  extent  that 
the  contributions  are  not  catch-up 
contributions.  Also,  contributions  in 
excess  of  the  employer  provided  limit 
are  taken  into  account  under  the  ADP 
test  to  the  extent  they  are  not  catch-up 
contributions. 

(3)  Allocation  rules.  If  a  catch-up 
eligible  participant  makes  additional 
elective  deferrals  in  excess  of  an 
applicable  limit  under  paragraph  (b)(1) 
of  this  section  under  more  than  one 
applicable  employer  plan  that  is 
aggregated  under  the  rules  of  this 
paragraph  (f),  the  applicable  employer 
plan  under  which  elective  deferrals  in 
excess  of  an  applicable  limit  are  treated 
as  catch-up  contributions  is  permitted  to 
be  determined  in  any  manner  that  is  not 
inconsistent  with  the  maimer  in  which 
such  amounts  were*actually  deferred 
under  the  plan. 

(g)  Definitions— [1)  Applicable 
employer  plan.  The  term  applicable 
employer  plan  means  a  section  401  (k) 
plan,  a  SIMPLE  IRA  plan  as  defined  in 
section  408(p],  a  simplified  employee 
pei^sion  plan  as  defined  in  section 


408(k)  (SEP),  a  plan  or  contract  that 
satisfies  the  requirements  of  section 
403(b),  or  a  section  457  eligible 
governmental  plan. 

(2)  Elective  deferral.  The  term  elective 
deferral  means  an  elective  deferral 
within  the  meaning  of  section  402(g)(3) 
or  any  contribution  to  a  section  457 
eligible  governmental  plan. 

(3)  Catch-up  eligible  participant.  An 
employee  is  a  catch-up  eligible 
participant  for  a  taxable  year  if— 

(i)  The  employee  is  eligible  to  make 
elective  deferrals  under  an  applicable 
employer  plan  (without  regard  to 
section  414(v)  or  this  section);  and 

(ii)  The  employee's  50th  or  higher 
birthday  would  occiu-  before  the  end  of 
the  employee's  taxable  year. 

(4)  Other  definitions,  (i)  The  terms 
employer,  employee,  section  401(k) 
plan,  and  highly  compensated  employee 
have  the  meanings  provided  in 
§1.410(b)-9. 

(ii)  The  term  section  457  eligible 
governmental  plan  means  an  eligible 
deferred  compensation  plan  described 
in  section  457(b)  that  is  established  and 
maintained  by  an  eligible  employer 
described  in  section  457(e)(1)(A). 

(h)  Examples.  The  following  examples 
illustrate  the  application  of  this  section. 
For  purposes  of  these  examples,  the 
limit  under  section  401(a)(30)  is  $15,000 
and  the  applicable  dollar  catch-up  limit 
is  $5,000  and,  except  as  specifically 
provided,  the  plan  year  is  the  calendar 
year.  In  addition,  it  is  assumed  that  the 
participant's  elective  deferrals  under  all 
plans  of  the  employer  do  not  exceed  the 
participant's  section  415(c)(3) 
compensation,  that  the  taxable  year  of 
the  participant  is  the  calendar  year  and 
that  any  correction  pursuant  to  section 
401(k)(8)  is  made  through  distribution 
of  excess  contributions.  The  examples 
are  as  follows: 

Example  1.  (i)  Participant  A  is  eligible  to 
make  elective  deferrals  under  a  section 
401(k)  plan,  Plan  P.  Plan  P  does  not  limit 
elective  deferrals  except  as  necessary  to 
comply  with  sections  401(a)(30)  and  415.  In 
2006,  Participant  A  is  55  years  old.  Plan  P 
also  provides  that  a  catch-up  eligible 
participant  is  permitted  to  defer  amounts  in 
excess  of  the  section  401(a)(30)  limit  up  to 
the  applicable  dollar  catch-up  limit  for  the 
year.  Participant  A  defers  $18,000  during 
2006. 

(ii)  Participant  A's  elective  deferrals  in 
excess  of  the  section  401(a)(30)  limit  ($3,000) 
do  not  exceed  the  applicable  dollar  catch-up 
limit  for  2006  ($5,000).  Under  paragraph 
(a)(1)  of  this  section,  the  $3,000  is  a  catch- 
up contribution  and,  pursuant  to  paragraph 
(d)(2)(i)  of  this  section,  it  is  not  taken  into 
account  in  determining  Participant  A's  ADR 
for  purposes  of  section  401(kK3). 

Example  2.  (i)  Participants  B  and  C,  who 
are  highly  compensated  employees  each 
earning  $120,000,  are  eligible  to  make 


elective  deferrals  under  a  section  401  (k)  plan, 
Plan  Q.  Plan  Q  limits  elective  deferrals  as 
necessary  to  comply  with  section  401(a)(30) 
and  415,  and  also  provides  that  no  highly 
compensated  employee  may  make  an  elective 
deferral  at  a  rate  that  exceeds  10%  of 
compensation.  However,  Plan  Q  also 
provides  that  a  catch-up  eligible  participant 
is  permitted  to  defer  amounts  in  excess  of 
10%  during  the  plan  year  up  to  the 
applicable  dollar  catch-up  limit  for  the  year. 
In  2006,  Participants  B  and  C  are  both  55 
years  old  and,  pursuant  to  the  catch-up 
provision  in  Plan  Q,  both  elect  to  defer  10% 
of  compensation  plus  a  pro-rata  portion  of 
the  $5,000  applicable  dollar  catch-up  limit 
for  2006.  Participant  B  continues  this 
election  in  effect  for  the  entire  year,  for  A 
total  elective  contribution  for  the  year  of 
$1 7,000.  However,  in  July  2006,  after 
deferring  $8,500,  Participant  C  discontinues 
making  elective  deferrals. 

(ii)  Once  Participant  B's  elective  deferrals 
for  the  year  exceed  the  section  401(a){30) 
limit  ($15,000),  subsequent  elective  deferrals 
are  treated  as  catch-up  contributions  as  they 
are  deferred,  provided  that  such  elective 
deferrals  do  not  exceed  the  catch-up 
contribution  limit  for  the  taxable  year.  Since 
the  $2,000  in  elective  deferrals  made  after 
Participant  B  reaches  the  section  402(g)<  limit 
for  the  calendar  year  does  not  exceed  the 
applicable  dollar  catch-up  limit  for  2006,  the 
entire  $2,000  is  treated  as  a  catch-up 
contribution. 

(iii)  As  of  the  last  day  of  the  plan  year, 
Participant  B  has  exceeded  the  employer- 
provided  limit  of  10%  (10%  of  $120,000  or 
$12,000  for  Participant  B)  by  an  additional 
$3,000.  Since  the  additional  $3,000  in 
elective  deferrals  does  not  exceed  the  $5,000 
applicable  dollar  catch-up  limit  for  2006, 
reduced  by  the  $2,000  in  elective  deferrals 
previously  treated  as  catch-up  contributions, 
the  entire  $3,000  of  elective  deferrals  is 
treated  as  a  catch-up  contribution. 

(iv)  In  determining  Participant  B's  ADR, 
the  $5,000  of  catch-up  contributions  are 
subtracted  from  Participant  B's  elective 
deferrals  for  the  plan  year  under  paragraph 
(d)(2)(i)  of  this  section.  Accordingly, 
Participant  B's  ADR  is  10%  ($12,000/ 
$120,000).  In  addition,  for  purposes  of 
applying  the  rules  of  section  401(k)(8), 
Participant  B  is  treated  as  having  elective 
deferrals  of  $12,000. 

(v)  Participant  C's  elective  deferrals  for  the 
year  do  not  exceed  an  applicable  limit  for  the 
plan  year.  Accordingly,  Participant  C's 
$8,500  of  elective  deferrals  must  be  taken 
into  account  in  determining  Participant  C's 
ADR  for  purposes  of  section  401(k)(3). 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  Plan  Q  is  amended  to 
change  the  maximum  permitted  deferral 
percentage  for  highly  compensated 
employees  to  7%,  effective  for  deferrals  after 
April  1,  2006.  Participant  B.  who  has  earned 
$40,000  in  the  first  3  months  of  the  year  and 
has  been  deferring  at  a  rate  of  10%  of 
compensation  plus  a  pro-rata  portion  of  the 
$5,000  applicable  dollar  catch-up  limit  for 
2006,  reduces  the  10%  of  pay  deferral  rate  to 
7%  for  the  remaining  9  months  of  the  year 
(while  continuing  to  defer  a  pro-rata  portion 
of  the  $5,000  applicable  dollar  catch-up  limit 
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for  2006).  During  those  9  months.  Participant 
B  ebms  $80,000.  Thus,  Participant  B's  total 
elective  deferrals  for  the  year  are  $14,600 
($4,000  for  the  first  3  months  of  the  year  plus 
$5,600  for  the  last  9  months  of  the  year  plus 
an  additional  $5,000  throughout  the  year). 

(ii)  The  employer-provided  limit  for 
Participant  B  for  the  plan  year  is  $9,600 
($4,000  for  the  first  3  months  of  the  year,  plus 
$5,600  for  the  last  9  months  of  the  year). 
Accordingly,  Participant  B's  elective 
deferrals  for  the  year  that  are  in  excess  of  the 
employer-provided  limit  are  $5,000  (the 
excess  of  $14,600  over  .$9,600),  which  does 
not  exceed  the  applfcable  dollar  catch-up 
limit  of  $5,000. 

(iii)  Alternatively,  Plan  Q  may  provide  that 
the  employer-provided  limit  is  determined  as 
the  time-weighted  average  of  the  different 
deferral  percentage  limits  over  the  course  of 
the  year.  In  this  case,  the  time-weighted 
average  limit  is  7.75%  for  all  participants, 
and  the  applicable  limit  for  Participant  B  is 
7.75%  of  $120,000,  or  $9,300.  Accordingly, 
Participant  B's  elective  deferrals  for  the  year 
thart  are  in  excess  of  the  employer-provided 
limit  are  $5,300  (the  excess  of  $14,600  over 
$9,300).  Since  the  amount  of  Participant  B's 
elective  deferrals  in  excess  of  the  employer- 
provided  limit  ($5,300)  exceeds  the 
apphcable  dollar  catch-up  limit  for  the 
taxable  year,  only  $5,000  of  Participant  B's 
elective  deferrals  may  be  treated  as  catch-up 
contributions.  In  determining  Participant  B's 
actual  deferral  ratio,  the  $5,000  of  catch-up 
contributions  are  subtracted  from  Participant 
B's  elective  deferrals  for  the  plan  year  under 
paragraph  (d)(2)(i)  of  this  section." 
Accordingly,  Participant  B's  actual  deferral 
ratio  is  8%  ($9,600/$l 20,000).  In  addition, 
for  purposes  of  applying  the  rules  of  section 
401(k)(8),  Participant  B  is  treated  as  having 
elective  deferrals  of  $9,600. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  1.  In  addition  to  Participant  A, 
Participant  D  is  a  highly  compensated 
employee  who  is  eligible  to  make  ele.ctive 
deferrals  under  Plan  P.  During  2006, 
Participant  D,  who  is  60  years  old,  elects  to 
defer  $14,000. 

(ii)  The  ADP  test  is  run  for  Plan  P  (after 
excluding  the  $3,000  in  catch-up 
contributions  from  Participant  A's  elective 
deferrals),  but  Plan  P  needs  to  take  corrective  ' 
action  in  order  to  pass  the  ADP  test.  After 
applying  the  rules  of  section  401(k)(8)(C)  to 
allocate  the  total  excess  contributions 
determined  under  section  401(k)(8)(B).  the 
maximum  deferrals  which  may  be  retained 
by  any  highly  compensated  employee  in  Plan 
Pis  $12,500. 

(iii)  Pursuant  to  paragraph  (b)(l)(iii)  of  this 
section,  the  ADP  limit  under  Plan  P  of 
$12,500  is  an  applicable  limit.  Accordingly, 
$1,500  of  Participant  D's  elective  deferrals 
exceed  the  applicable  limit.  Similarly,  $2,500 
of  Participant  A's  elective  deferrals  (other 
than  the  $3,000  of  elective  deferrals  treated 
as  catch-up  contributions  because  they 
exceed  the  section  401(a)(30)  limit)  exceed 
the  applicable  limit. 

(iv)  The  $1,500  of  Participant  D's  elective 
defeirals  that  exceed  the  applicable  limit  are 
less  than  the  applicable  dollar  catch-up  limit 
and  are  treated  as  catch-up  contributions. 
Pursuant  to  paragraph  (d)(2)(iii)  of  this 


section.  Plan  P  must  retain  Participant  D's 
$1,500  in  elective  deferrals  and  Plan  P  is  not 
treated  as  failing  to  satisfy  section  401(k)(8) 
merely  because  the  elective  deferrals  are  not 
distributed  to  Participant  D. 

(v)  The  $2,500  of  Participant  A's  elective 
deferrals  that  exceed  the  applicable  limit  are 
greater  than  the  portion  of  the  applicable 
dollar  catch-up  limit  ($2,000)  that  remains 
after  treating  the  $3,000  of  elective  deferrals 
in  excess  of  the  section  401(a)(30)  limit  as 
catch-up  contributions.  Accordingly,  $2,000 
of  Participant  A's  elective  deferrals  are 
treated  as  catch-up  contributions.  Pursuant  to 
paragraph  (d)(2)(iii)  of  this  section.  Plan  P 
must  retain  Participant  A's  $2,000  in  elective 
deferrals  and  Plan  P  is  not  treated  as  failing 
to  satisfy  section  401(k)(8)  merely  because 
the  elective  deferrals  are  not  distributed  to 
Participant  A.  However.  $500  of  Participant 
A's  elective  deferrals  cannot  be  treated  as 
catch-up  confributions  and  must  be 
distributed  to  Participant  A  in  order  to  satisfy 
section  401  (k)(8). 

Example  5.  (i)  Participant  E  is  a  highly 
compensated  employee  who  is  a  catch-up 
eligible  participant  under  a  section  401(k) 
plan.  Plan  R,  with  a  plan  year  ending  October 
31,  2006.  Plan  R  does  not  limit  elective 
deferrals  except  as  necessary  to  comply  with 
section  401(a)(30)  and  section  415.  Plan  R 
permits  all  catch-up  eligible  participants  to 
defer  an  additional  amount  equal  to  the 
applicable  dollar  catch-up  limit  for  the  year 
($5,000)  inexcess  of  the  section  401(a)(30) 
limit.  Participant  E  did  not  exceed  the 
section  401(a)(30)  limit  in  2005  and  did  not 
exceed  the  ADP  limit  for  the  plan  year 
ending  October  31,  2005.  Participant  E  made 
$3,200  of  deferrals  in  the  period  November 
1,  2005  through  December  31,  2005  and  an 
additional  $16,000  of  deferrals  in  the  first  10 
months  of  2006,  for  a  total  of  $19,200  in 
elective  deferrals  for  the  plan  year. 

(ii)  Once  Participant  E's  elective  deferrals 
for  the  calendar  year  2006  exceed  $15,000, 
subsequent  elective  deferrals  are  treated  as 
catch-up  contributions  at  the  time  they  are     ■ 
deferred,  provided  that  such  elective 
deferrals  do  not  exceed  the  applicable  dollar 
catch-up  limit  for  the  taxable  year.  Since  the 
$1,000  in  elective  deferrals  made  after 
Participant  E  reaches  the  section  402(g)  limit 
for  the  calendar  year  does  not  exceed  the 
applicable  dollar  catch-up  limit  for  2006,  the 
entire  $1,000  is  a  catch-up  contribution. 
Pursuant  to  paragraph  (d)(2)(i)  of  this  section, 
$1,000  is  subtracted  from  Participant  E's 
$19,200  in  elective  deferrals  for  the  plan  year 
ending  October  31,  2006  in  determining 
Participant  E's  ADR  for  that  plan  year. 

(iii)  The  ADP  test  is  run  for  Plan  R  (after 
excluding  the  $1,000  in  elective  deferrals  in 
excess  of  the  section  401(a)(30)  limit),  but 
Plan  R  needs  to  take  corrective  action  in 
order  to  pass  the  ADP  test.  After  applying  the 
rules  of  secUon  401(k)(8)(C)  to  allocate  the 
total  excess  contributions  determined  under 
section  401(k)(8)(C),  the  maximum  deferrals 
that  may  be  retained  by  any  highly 
compensated  employee  under  Plan  R  for  the 
plan  year  ending  October  31,  2006  (the  ADP 
limit)  is  $14,800. 

(iv)  Under  paragraph  {d)(2)(ii)  of  this 
section,  elective  deferrals  that  exceed  the 
section  401(a)(30)  limit  under  Plan  R  are  also 


subtracted  from  Participant  E's  elective 
deferrals  under  Plan  R  for  purposes  of 
applying  the  rules  of  section  401(k)(8). 
Accordingly,  for  purposes  of  correcting  the 
failed  ADP  test.  Participant  E  is  treated  as 
having  contributed  $18,200  of  elective 
dBferrals  in  Plan  R.  The  amount  of  elective 
deferrals  that  would  have  to  be  distributed  to 
Participant  E  in  order  to  satisfy  section 
401(k)(8)(C)  is  $3,400  ($18,200  minus 
$14,800),  which  is  less  than  the  excess  of  the 
applicable  dollar  catch-up  limit  ($5,000)  over 
the  elective  deferrals  previously  treated  as 
catch-up  contributipns  under  Plan  R  for  the 
taxable  year  ($1,000).  Under  paragraph 
(d)(2)(iii)  of  this  section.  Plan  R  must  retain 
Participant  E's  $3,400  in  elective  deferrals 
and  is  not  treated  as  failing  to  satisfy  section 
401(k)(8)  merely  because  the  elective 
deferrals  are  not  distributed  to  Participant  E. 

(v)  Even  though  Participant  E's  elective 
deferrals  for  the  calendar  year  2006  have 
exceeded  the  section  401{a)(30)  limit.     ' 
Participant  E  can  continue  to  make  elective 
deferrals  during  the  last  2  months  of  the 
calendar  year,  since  Participant  E's  catch-up 
contributions  for  the  taxable  year  are  not 
taken  into  account  in  applying  the  section 
401(a)(30)  limit  for  2006.  Thus,  Participant  E 
can  make  an  additional  contribution  of 
$3,400  ($15,000  minus  ($16,000  minus 
$4,400))  without  exceeding  the  section 
401(a)(30)  for  the  calendar  year  and  without 
.    regard  to  any  additional  catch-up 
contributions.  In  addition,  Participant  E  may 
make  additional  catch-up  contributions  of 
$600  (the  $5,000  applicable  dollar  catch-up 
limit  for  2006,  reduced  by  the  $4,400  ($1,000 
plus  $3,400)  of  elective  deferrals  previously 
treated  as  catch-up  contributions  during  the 
taxable  year).  The  $600  of  catch-up 
contributions  will  not  be  taken  into  account 
in  the  ADP  test  for  the  plan  year  ending 
October  31,  2007. 

Example  6.  (i)  The  facts  are  the  same  as  in 
Example  5,  except  that  Participant  E 
exceeded  the  section  401(a)(30)  limit  for  2005 
by  $1,300  prior  to  October  31.  2005.  and 
made  $600  of  elective  deferrals  in  the  period 
November  1,  2005,  through  December  31, 
2005  (which  were  catch-up  contributions  for 
2005).  Thus,  Participant  E  made  $16,600  of 
elective  deferrals  for  the  plan  year  ending 
October  31,  2006. 

(ii)  Once  Participant  E's  elective  deferrals 
for  the  calendar  year  2006  exceed  $15,000, 
subsequent  elective  deferrals  are  treated  as 
catch-up  contributions  as  they  are  deferred, 
provided  that  such  elective  deferrals  do  not 
exceed  the  applicable  dollar  catch-up  limit 
for  the  taxable  year.  Since  the  $1,000  in 
elective  deferrals  made  after  Participant  E 
reaches  the  section  402(g)  limit  for  calendar 
year  2006  does  not  exceed  the  applicable 
dollar  catch-up  limit  for  2006,  the  entire 
$1,000  is  a  catch-up  contribution.  Pursuant  to 
paragraph  (d)(2)(i)  of  this  section,  $1,000  is 
subtracted  fi^m  Participant  E's  elective 
deferrals  in  determining  Participq^it  E's  ADR 
for  the  plan  year  ending  October  31.  2006.  In 
addition,  the  $600  of  catch-up  contributions 
from  the  period  November  1.  2005  to 
December  31.  2005  are  subtracted  from 
Participant  E's  elective  deferrals  in 
determining  Participant  E's  ADR.  Thus,  the* 
total  elective  deferrals  taken  into  account  in 
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determining  Participant  E's  ADR  for  the  plan 
year  ending  October  31,  2006,  is  $15,000 
($16,600  in  elective  deferrals  for  the  current 
plan  year,  less  $1 ,600  in  catch-up 
contributions). 

(iii)  The  ADP  test  is  run  for  Plan  R  (after 
excluding  the  $1,600  in  elective  deferrals  in 
excess  of  the  section  401(a)(30)  limit),  but 
Plan  R  needs  to  take  corrective  action  in 
ofder  to  pass  the  ADP  test.  After  applying  the 
rules  of  section  401(k)(8)(C)  to  allocate  the 
total  excess  contributions  determined  under 
section  401(k)(8)(C),  the  maximum  deferrals 
that  may  be  retained  by  any  highly 
compensated  employee  under  Plan  R  (the 
ADP  limit)  is  $14,800. 

(iv)  Under  paragraph  (d)(2)(ii)  of  this 
section,  elective  deferrals  that  exceed  the 
section  401(a)(30)  limit  under  Plan  R  are  also 
subtracted  from  Participant  E's  elective 
deferrals  under  Plan  R  for  purposes  of 
applying  the  ruies  of  section  401(k)(8). 
Accordingly,  for  purposes  of  correcting  the 
failed  ADP  test.  Participant  E  is  treated  as 
having  contributed  $15,000  of  elective 
deferrals  in  Plan  R.  The  amount  of  elective  . 
deferrals  that  would  have  to  be  distributed  to 
Participant  E  in  order  to  satisfy  section 
401(k)(B)(C)  is  $200  ($15,000  minus  $14,800), 
which  is  less  than  the  excess  of  the 
applicable  dollar  catch-up  limit  ($5,000)  over 
the  elective  deferrals  previously  treated  as 
catch-up  contributions  under  Plan  R  for  the 
taxable  year  ($1,000).  Under  paragraph 
(d)(2)(iii)  of  this  section.  Plan  R  must  retain 
Participant  Es  $200  in  elective  deferrals  and 
is  not  treated  as  failing  to  satisfy  section 
401(k)(8)  merely  because  the  elective 
deferrals  are  not  distributed  to  Participant  E. 

(v)  Even  though  Participant  E's  elective 
deferrals  for  calendar  year  2006  have 
exceeded  the  section  401(a)(30)  limit. 
Participant  E  can  continue  to  make  elective 
deferrals  during  the  last  2  months  of  the 
calendar  year,  since  Participant  E's  catch-up 
contributions  for  the  taxable  year  are  not 
taken  into  account  in  applying  the  section 
401(a)(30)  limit  for  2006.  Thus  Participant  E 
can  make  an  additional  contribution  of  $200 
($15,000  minus  ($16,000  minus  $1,200)) 
without  exceeding  the  section  401(a)(30^  for 
the  calendar  year  and  without  regard  to  any 
additional  catch-up  contributions.  In 
addition,  Participant  E  may  make  additional 
catch-up  contributions  of  $3,800  (the  $5,000 
applicable  dollar  catch-up  limit  for  2006, 
reduced  by  the  $1,200  ($1,000  plus  $200)  of 
elective  deferrals  previously  treated  as  catch- 
up contributions  during  the  taxable  year). 
The  $3,800  of  catch-up  contributions  will  not 
be  taken  into  account  in  the  ADP  test  for  the 
plan  year  ending  October  31,  2007. 

Example  7.  (i)  Participant  F.  who  is  58 
years  old,  is  a  highly  compensated  employee 
who  earns  $100,000  per  year.  Participant  F 
participates  in  a  section  401(k)  plan.  Plan  S, 
for  the  first  6  months  of  the  year  and  then 
transfers  to  another  section  401  (k)  plan.  Plan 
T,  sponsored  by  the  same  employer,  for  the 
second  6  months  ofihe  year.  Plan  S  limits 
highly  compensated  employees'  elective 
deferrals  to  6%  of  compensation  for  the 
period  of  participation,  but  permits  catch-up 
eligible  participants  to  defer  amounts  in 
excess  of  6%  during  the  plan  year,  up  to  the 
applicable  dollar  catch-up  limit  for  the  year. 


Plan  T  limits  highly  compensated  employees' 
elective  deferrals  to  8%  of  compensation  for 
the  period  of  participation,  but  permits  catch- 
up eligible  participants  to  defer  amounts  in 
excess  of  8%  during  the  plan  year,  up  to  the 
applicable  dollar  catch-up  limit  for  the  year. 
Participant  F  earned  $50,000  in  the  first  6 
months  of  the  year  and  deferred  $6,000  under 
Plan  S.  Participant  F  also  deferred  $6,500 
under  Plan  T. 

(ii)  As  of  the  last  day  of  the  plan  year. 
Participant  F  has  $3,000  in  elective  deferrals 
under  Plan  S  that  exceed  the  employer- 
provided  limit  of  $3,000.  Under  Plan  T, 
Participant  F  has  $2,500  in  elective  deferrals 
that  exceed  the  employer-provided  limit  of 
$4,000.  The  total  amount  of  elective  deferrals 
in  excess  of  employer-provided  limits, 
$5,500,  exceeds  the  applicable  dollar  catch- 
up limit  by  $500.  Accordingly,  $500  of  the 
elective  deferrals  in  excess  of  the  employer- 
provided  limits  are  not  catch-up 
contributions  and  are  treated  as  regular 
elective  deferrals  (and  are  taken  into  account 
in  the  ADP  test).  The  determination  of  which 
elective  deferrals  in  excess  of  an  applicable 
limit  are  treated  as  catch-up  contributions  is 
permitted  to  be  made  in  any  manner  that  is 
not  inconsistent  with  the  manner  in  which 
such  amounts  were  actually  deferred  under 
Plan  S  and  Plan  T. 

Example  8.  (i)  Employer  X  sponsors  Plan 
P.  which  provides  for  matching  contributions 
equal  to  50%  of  elective  deferrals  that  do  not 
exceed  10%  of  compensation.  Elective 
deferrals  for  highly  compensated  employees 
are  limited,  on  a  payroll-by-payroll  basis,  to 
10%  of  compensation.  Employer  X  pays 
employees  on  a  monthly  basis.  Plan  P  also 
provides  that  elective  contributions  are 
limited  in  accordance  with  section  401(a)(30) 
and  other  applicable  statutory  limits.  Plan  P 
also  provides  for  catch-up  contributions. 
Under  Plan  P,  for  purposes  of  calculating  the 
amount  to  be  treated  as  catch-up 
contributions  (and  to  be  excluded  from  the 
ADP  test),  amounts  in  excess  of  the  10% 
limit  for  highly  compensated  employees  are 
determined  at  the  end  of  the  plan  year  based 
on  compensation  used  for  purposes  of  ADP 
testing  (testing  compensation),  a  definition  of 
compensation  that  is  different  from  the 
definition  used  under  the  plan  for  purposes 
of  calculating  elective  deferrals  and  matching 
contributions  during  the  plan  year  (deferral 
compensation). 

(ii)  Participant  A,  a  highly  compensated 
employee,  is  a  catch-up  eligible  participant 
under  Plan  P  with  deferral  compensation  of 
$10,000  per  monthly  payroll  period. 
Participant  A  defers  10%  per  payroll  period 
for  the  first  10  months  of  the  year,  and  is 
allocated  a  matching  contribution  each 
payroll  period  of  $500.  In  addition. 
Participant  A  defers  an  additional  $4,000 
during  the  first  10  months  of  the  year. 
Participant  A  then  reduces  deferrals  during 
the  last  2  months  of  the  year  to  5%  of 
compensation.  Participant  A  is  allocated  a 
matching  contribution  of  $250  for  each  of  the 
last  2  months  of  the  plan  year.  For  the  plan 
year.  Participant  A  has  $15,000  in  elective 
deferrals  and  $5,500  in  matching 
contributions. 

(iii)  A's  testing  compensation  is  $118,000. 
At  the  end  of  the  plan  year,  based  on  10% 


of  testing  compensation,  or  $11,800,  Plan  P 
determines  that  A  has  $3,200  in  deferrals  that 
exceed  the  10%  employer  provided  limit. 
Plan  P  excludes  $3,200  from  ADP  testing  and 
calculates  A's  ADR  as  $11,800  divided  by 
$118,000.  or  10%.  Although  A  has  not  been 
allocated  a  matching  contribution  equal  to 
50%  of  $11,800,  because  Plan  P  provides  that 
matching  contributions  are  calculated  based 
on  elective  deferrals  during  a  payroll  period 
as  a  percentage  of  deferral  compensation. 
Plan  P  is  not  required  to  allocate  an 
additional  $400  of  matching  contributions  to 
A. 

(i)  Effective  date—il)  Statutory 
effective  date.  Section  414{v)  applies  to 
contributions  in  taxable  years  beginning 
on  or  after  January  1,  2002. 

(2)  Regulatory  effective  date. 
Paragraphs  (a)  through  (h)  of  this  section 
apply  to  contributions  in  taxable  years 
beginning  on  or  after  January  1,  2004. 

Robert  E.  Wenzel, 

Depu  ty  Commissioner  for  Services,  and 
Enforcement. 

Approved:  June  27,  2003. 
Pamela  F.  Olson, 
Assistant  Secretary  (Tax  Policy). 
[FR  Doc.  03-17226  Filed  7-7-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA1 27-5064;  FRL-7523-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia 
Nitrogen  Oxides  Budget  Trading 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Virginia  which  consists  of  its  nitrogen 
oxides  (NOx)  allowance  trading  program 
for  large  electric  generating  and 
industrial  units,  with  the  exception  of 
the  programs's  NOx  allowance  banking 
provisions,  which  EPA  is  conditionally 
approving.  The  effect  of  this  action  is  to 
approve  the  Virginia  NOx  Budget 
Trading  Program,  with  conditions  on 
the  approval  of  its  allowance  banking 
provisions,  because  the  program 
substantively  addresses  the 
requirements  of  Phase  I  of  the  NOx  SIP 
Call  which  will  significantly  reduce 
ozone  transport  in  the  eastern  United 
States. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  August  7,  2003. 
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ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  diuing  normal 
business  hours  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460;  and  the  Virginia  Department 
of  Environmental  Quality,  629  East 
Main  Street,  Richmond,  Virginia  23219. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Marilyn  Powers,  (215)  814-2308.  or  by 
e-mail  at  powers.mariIyn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  12,  2002  (67  FR  68542), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Virginia.  The  NPR 
proposed  approval  of  Virginia's  NOx 
Budget  Trading  Program,  with  the 
exception  of  its  NOx  allowance  banking 
provisions,  for  which  EPA  proposed 
conditional  approval.  The  formal  SIP 
revision  was  submitted  by  the  Virginia 
Department  of  Environmental  Quality 
(VADEQ)  on  June  25,  2002  to  address 
the  requirements  of  the  NOx  SIP  Call 
Phase  I.  Virginia's  SIP  revision  to 
address  the  NOx  SIP  Call  Phase  I 
consists  of  the  addition  of  9  VAC 
Chapter  140,  part  I— NOx  Budget 
Trading  Program.  Detailed  descriptions 
of  this  SIP  revision,  the  general  NOx  SIP 
Call  requirements,  and  EPA's  rationale 
for  approving  Virginia's  NOx  Budget 
Trading  Program  while  conditionally 
approving  the  program's  allowance 
banking  provisions  were  provided  in  the 
November  12,  2002  NPR  and  will  not  be 
restated  here.  The  terms  of  the 
conditional  approval  require  that 
Virginia  revise  its  banking  provision  to 
amend  the  flow  control  trigger  date  from 
2006  to  2005,  and  submit  the 
amendment  as  a  SIP  revision  within  one 
year  from  the  effective  date  of  today's 
final  rulemaking  action. 

On  May  13,  2003,  the  VADEQ 
submitted  a  letter  to  EPA  committing  to 
adopt  the  necessary  regulatory 
amendment  to  9  VAC  5  Chapter  140  to 
change  the  flow  control  date  from  2006 
to  2005.  In  the  May  13,  2003  letter,  the 
VADEQ  also  commits  to  submit  this 
regulatory  amendment  as  a  SIP  revision 
as  expeditiously  as  possible  but  no  later 
than  one  year  from  the  effective  date  of 
EPA's  final  conditional  approval  of  its 
NOx  Budget  Trading  Program's 
allowance  banking  provisions.  The  May 
13,  2003  letter  from  the  Commonwealth 


has  been  included  in  the  administrative 
record  (docket)  of  this  final  rulemaking. 
Six  comment  letters  were  received;  all 
comments  pertained  to  EPA's  proposed 
conditional  approval  of  Virginia's  NOx 
allowance  banking  provisions.  The 
comments  opposed  EPA's  requirement 
that  full  approval  of  these  provisions  is 
conditioned  upon  Virginia  revising  the 
flow  control  trigger  date  bom  2006  to 
2005.  A  summary  of  the  comments  and 
EPA's  responses  is  provided  in  Section 
H  below. 

n.  Public  Comments  and  EPA 
Responses 

Comment:  All  commenters  disagreed 
with  EPA's  proposed  approval  of 
Virginia's  NOx  SIP  Rule  conditioned  on 
adoption  of  a  2005  flow  control  date. 
The  commenters  expressed  support  for 
the  2006  flow  control  date  currently  in 
Virginia's  rule. 

EPA 's  Response:  The  NOx  SIP  Call 
includes  a  limitation  (referred  to  as 
"flow  control")  on  the  use  of  banked 
allowances  for  compliance  with  the 
requirement  to  hold  allowances 
covering  emissions.  EPA  rejects  the 
commenters'  claims  and  maintains  that 
approval  of  Virginia's  NOx  SIP  Call  rule 
should  be  conditioned  on  establishing 
2005  as  the  earliest  ozone  season 
(referred  to  as  the  "flow  control  date") 
for  which  the  limitation  on  use  of 
banked  allowances  may  be  triggered. 
First,  allowing  2006  to  be  the  flow 
control  date  in  Virginia  could  result  in 
an  unfair  advantage  for  units  in  the 
Commonwealth  over  units  in  other 
states  with  an  earlier  flow  control  date. 
EPA  has  approved  NOx  Budget  Trading 
Program  rules  under  the  NOx  SIP  Call 
for  15  other  states  and  the  District  of 
Columbia.  None  of  the  approved  rules 
provide  for  a  flow  control  date  later  than 
2005.1  The  flow  control  limitation  on 


>  In  approving  trading  program  rules  for 
Connecticut,  Delaware,  the  District  of  Columbia. 
Maryland,  Massachusetts,  New  Jersey,  New  York, 
and  Rhode  Island.  EPA  approved  flow  control  dales 
of  2004.  The  NOx  SIP  Call  established  May  1,  2003 
as  the  commencement  date  for  the  NOx  Budget 
Trading  Program  and  required  the  flow  control 
provisions  to  apply  starting  in  the  second  year 
(2004)  of  the  program.  40CFR  51.121(b)(l)(ii)  and 
(b)(2)(ii)(E).  EPAs  approval  of  the  2004  flow  control 
date  was  based  on  the  NOx  SIP  Call.  (EPA  notes 
that  it  erroneously  approved  2005  as  the  flow 
control  date  for  Pennsylvania,  whose  program  also 
begins  In  2003.)  Subsequently,  the  United  States 
Coun  of  Appeals  for  the  District  of  Columbia 
Circuit  established  May  31,  2004  as  the 
commencement  date  for  the  NOx  Budget  Trading 
Program,  and  so  2005  became  the  second  year  of  the 
program,  and  the  mandated  flow  control  date,  for 
state  trading  programs  starting  in  2004.  While 
§  51.121  and  Part  96  were  not  revised,  EPA  has 
implemented  the  new  flow  control  date  through  the 
notice  and  comment  rulemakings  for  approval  of 
the  SIPs.  EPA  approved  2005  as  the  flow  control 
date  for  states  [i.e..  Alabama,  Illinois,  Indiana. 
Kentucky,  North  Carolina,  South  Carolina,  and 


use  of  banked  allowances  is  triggered  for 
an  upcoming  ozone  season  if  the  total 
amount  of  banked  allowances  held  in 
allowance  accounts  as  of  the  allowance 
transfer  deadline  (November  30  or,  if  it 
is  not  a  business  day,  the  next  business 
day)  for  the  prior  ozone  season  exceeds 
10  percent  of  the  total  trading  budgets 
for  all  state  programs  for  the  upcoming 
ozone  season.  For  the  2005  ozone 
season,  banked  allowances  held  for 
Virginia's  imits  or  by  Virginia 
companies  as  of  November  30,  2004 
could  be  a  contributing  factor  for 
triggering  flow  control  in  2005  for  all 
states  with  trading  programs  that  are  in 
effect.  If  Virginia  units  were  to  be  a 
factor  in  triggering  flow  control  in  2005, 
but  would  not  be  subject  to  the  flow 
control  limitation  on  use  of  banked 
allowances  in  2005.  those  Virginia  units 
would  have  an  unfair  advantage  over 
imits  in  the  other  states  with  a  flow 
control  date  earlier  than  2006.2 

Further,  should  a  2006  flow  control 
date  be  approved  for  Virginia,  this 
would  allow  some  companies  to 
circumvent  the  earlier  flow  control 
dates  established  by  other  states.  A 
company  with  affected  units  in  both 
Virginia  and  a  state  with  an  earUer  flow 
control  date  would  be  particularly 
advantaged  in  this  regard.  Such  a 
company  could  circumvent  the  earlier 
flow  control  date  by  exchanging  banked 
allowances  held  for  its  units  in  the  state 
with  the  earher  flow  control  date  for 
2005  allowances  held  for  its  units  in 
Virginia.  All  of  these  banked  allowances 
could  be  used  in  Virginia  in  2005 
without  application  of  flow  control. 
However,  a  company  with  only  units  in 
states  with  earher  flow  control  dates 
could  also  circumvent,  to  some  extent, 
the  flow  control  provisions  of  those 
states.  To  the  extent  that  the  latter 
company  could  purchase  2005 


West  Virginia)  whose  programs  begin  in  2004.  EPA 
also  has  outstanding  a  proposed  approval  of  a  2005 
flow  control  date  for  Tennessee  and  a  proposed 
approval  for  Ohio  with  the  understanding  that  a 
2005  flow  control  date  willbe  adopted. 

'  Although  EPA  approved  several  state  trading 
programs  with  a  2004  flow  control  da^le  (see  n.l). 
those  states  will  not  be  disadvantaged  by  the  feet 
that  the  other  states  have  a  2005  flow  control  date. 
This  is  because  2005  is  the  earliest-year  that  flow 
control  is  hkely  to  be  triggered  for  states  with  a 
2004  flow  control  date.  For  2004,  the  calculation  for 
triggering  flow  control  is  the  total  number  of  banked 
allowances  in  accounte  as  of  December  1.  2003  (/.e., 
only  the  unused  allowances  allocated  for  2003  plus 
the  compliance  supplement  pool  allowances  for 
those  states  with  trading  programs  begiiming  in 
2003)  divided  by  the  total  trading  budgets  for  the 
states  with  programs  in  effect  in  2004  (i.e..  virtually 
all  states  in  the  NOx  SIP  Call  region).  Because,  for 
this  calculation  for  2004,  the  number  of  states 
reflected  in  the  numerator  is  so  much  smaller  than 
the  number  of  states  reflected  in  the  denominator, 
2005  is  effectively  the  flow  control  date  for  all  sUtes 
whose  programs  begin  in  2003. 
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allowances  and  sell  banked  allowances, 
it  could  also  avoid  the  application  of  the 
flow  control  limitation  in  2005.  In  short, 
allowing  a  2006  flow  control  date  for 
Virginia  would  allow  erosion  of  the 
effectiveness  of  flow  control  for  states 
with  a  flow  control  date  before  2006  and 
would  provide  for  an  unfair  advantage 
to  some  companies.  3 

Comment:  A  number  of  commenters 
asserted  that  the  2006  flow  control  date 
adopted  by  Virginia  is  supported  by  the 
rationale  in  the  preamble  of  the  January 
18.  2000  Section  126  rule  (Part  97),  the 
accompanying  December  1999  response- 
to-comments  document,  and  the 
preamble  of  the  April  30,  2002  revision 
of  Part  97  for  extension  of  the  flow 
control  date.  Commenters  also  stated 
that  the  possibility  of  different  dates 
under  different  programs  would  not 
affect  the  trading  program  and  that  Part 
96  should  not  be  relied  on  for 
determination  of  approvability  of  the 
flow  control  date. 

EPA 's  Response:  EPA  first  notes  that, 
at  the  time  Part  97  was  promulgated,  the 
potential  existed  that  a  number  of  states 
would  be  subject  to  the  trading  program 
imder  Section  126  as  well  as  that  a 
number  of  states  would  be  subject  to  the 
trading  program  under  the  NOx  SIP 
Call.  This  was  due  to  uncertainty  as  to 
whether  all  state's  would  be  able  to 
establish  SIP  approved  programs  under 
the  NOx  SIP  Call.  While  the  NOx  SIP 
Call  established  statewide  NOx 
emissions  budgets,  it  allowed  states  the 
flexibility  to  adopt  whatever  NOx 
control  measures  were  shown  to  meet 
their  respective  budgets  (including  the 
option  of  participating  in  the  NOx 
Budget  Trading  Program  based  on  the 
model  rule  in  Part  96).  The  states  in  the 
'NOx  SIP  Call  region  chose  to  adopt,  or 
are  in  the  process  of  adopting,  trading 
programs  based  on  Part  96.  As  long  as 
a  state  fully  meets  its  obligations  under 
the  NOx  SIP  Call,  EPA  does  not  intend 
to  apply  the  Section  126  rule  to  units  in 
that  state.  The  existing  rule  provision 
withdrawing  the  Section  126  findings 
for  any  state  is  keyed  to  the  NOx  SIP 
Call  compliance  date  of  2003.  EPA  has 
already  withdrawn  the  Section  126 
findings  for  Connecticut,  Maryland, 
New  Jersey,  and  New  York  on  that  basis. 
EPA  has  proposed  to  revise  the  Section 
126  rule  to  withdraw  the  Section  126 
findings  for  states  with  a  May  31,  2004 
compliance  date.  65  FR  16644  (Apr.  2, 
2003).  In  short.  Part  97  (including  the 
later  flow  control  date  of  2006)  will 
likely  no  longer  apply  to  any  states  in 


the  NOx  SIP  Call  region.*  Only  the  NOx 
SIP  Call  and  Part  96  will  likely  be 
applicable. 

Moreover,  in  light  of  this  change  in 
circumstances  and  upon  reconsideration 
of  the  discussion  in  the  January  18,  2000 
and  April  30,  2002  preambles  for  Part  97 
(and  echoed  in  the  December  1999 
response-to-conmients  document) 
concerning  the  flow  control  date,  EPA 
concludes  that  such  discussion  is  not 
complete  and  is  no  longer  applicable.  In 
the  January  18,  2000  Part  97  preamble, 
EPA  stated  that  it  was  extending  the 
flow  control  date  to  2005  in  response  to 
some  sources'  concern  "regarding  the 
feasibility  of  installing  the  NOx  control 
equipment  required  .  .  .  without  any 
risk  to  electricity  reliability"  and  their 
resulting  concern  that  "there  would  not 
be  enough  allowances  for  compliance  in 
the  initial  years  of  the  Federal  NOx 
Budget  Trading  Program"  under  Part  97. 
See  65  FR  2674,  2717  (Jan.  18,  2000). 
That  preamble  explained  that  those 
concerns  had  been  "heightened"  by  the 
triggering  of  an  analogous  flow  control 
requirement  in  the  second  year  of  the 
Ozone  Transport  Commission  (OTC) 
NOx  trading  program,  the  predecessor 
program  in  the  Ozone  Transport  Region. 
Id. 

However,  the  basis  for  any  potential 
need  for  allowances  to  supplement  the 
trading  budget  in  the  initial  years  of  the 
NOx  SIP  Call  and  Section  126  trading 
programs  is  that  some  units  might 
experience  difficulties  in  installing  NOx 
emission  controls  [e.g.,  selective 
catalytic  reduction  (SCR)  before  the 
commencement  of  the  programs  and 
might  need  to  use  additional  allowances 
to  cover  their  emissions  in  the  initial 
years  of  the  programs  until  the 
installations  are  completed.  [See  63  FR 
57356.  57428-32  (Oct.  27,  1998) 
explaining  that  EPA  addressed  these 
concerns  in  establishing  the  compliance 
deadline,  banking  as  limited  by  flow 
control,  and  the  compliance  supplement 
pool  of  200,000  additional  allowances]. 
The  triggering  of  flow  control  in  the 
second  year  (2000)  of  the  OTC  program 
provides  no  basis  for  "heightened" 
concern  that  units  under  the  Section 
126  program  or  the  NOx  SEP  Call 
program  might  have  difficulties  in 
installing  NOx  controls  and  thus  in 
meeting  the  compliance  deadline.  The 
OTC  flow  control  was  triggered  in  2000 


because  of  the  presence  of  extra 
allowances  (in  addition  to  the  amoiuit 
allocated  for  1999)  awarded  in  1999  for 
early  reductions  and  because  OTC  units 
were  able  to  install  sufficient  NOx 
controls  to  meet  the  OTC  program's 
1999  compliance  deadline.  This  is 
demonstrated  by  the  fact  that  without 
the  24,635  early  reduction  allowances, 
the  bank  would  not  have  exceeded  10% 
of  the  total  trading  budget  and  ,so  would 
not  have  triggered  flow  control;  ^  and 
the  fact  that,  in  1999,  total  emissions  for 
imits  participating  in  the  OTC  program 
were  less  than  the  total  nimiber  of 
regular  allowances  allocated  by  states 
participating  in  that  program.^  Thus, 
contrary  to  the  January  18,  2000  Part  97 
preamble,  the  triggering  of  flow  control 
in  2000  in  the  OTC  program  does  not 
provide  a  logical  basis  for  concluding 
that  there  will  be  a  greater  level  of 
control-installation  difficulties  than 
already  addressed  in  the  NOx  SIP  Call 
(which  has  a  2005  flow  control  date) 
and  that  the  flow  control  date  should 
therefore  be  extended  to  2006.^ 

Further,  there  is  an  additional  factor 
that  was  not  considered  in  the  January 
18,  2000  and  April  30,  2002  Part  97 
preambles  and  that  'affects  the 
applicability  of  the  preamble  rationale 
for  the  flow-control-date  extension  to 
the  NOx  SIP  Call.  The  likelihood  of 
there  being  insufficient  allowances  in  ■ 
the  initial  years  of  the  NOx  SIP  Call 
trading  program  has  been  reduced 
because,  in  addition  to  the  compliance 
supplement  pool  (which  was  considered 
in  the  January  18,  2000  Part  97  preamble 
and  represents  about  1/3  of  the  trading 
budget),  the  availability  of  allowances  in 
those  years  has  been  effectively 
augmented  by  U.S.  Coiul  of  Appeal's 
extension  of  the  commencement  of  the 
program  from  May  1,  2003  to  May  31, 
2004.  See  Michigan  v.  EPA,  213  F.3d 


^Companies  in  states  with  a  2004  flow  control 
date  are  not  similarly  disadvantaged  by  the  2005 
flow  control  date  for  the  remaining  states.  See  n.  2. 


■*  EPA  has  proposed,  but  not  finalized,  revisions 
to  the  NOx  SIP  Call  concerning  its  application  to 
(Georgia  and  Missouri.  All  other  states  in  the  NOx 
SIP  Call  region  either  have  approved  programs  or 
are  in  the  process  of  developing  programs  meeting 
NOx  SIP  Call  requirements.  It  seems  likely  that  all 
states  that  are  subject  to  the  NOx  SIP  Call  will  meet 
its  requirements  In  any  event.  Part  97  does  not 
apply  to  Georgia  and  Missouri. 


^  The  allowance  bank  as  of  November  30,  1999 
equaled  43.585  allowances.  If  the  24,635  uarly 
reduction  allowances  had  not  been  provided,  the 
bank  would  have  been  18,950  allowances,  which 
would  have  been  less  than  the  flow  control  trigger 
level  of  10%  of  the  2000  trading  budget  [i.e..  10% 
of  195,401  allowances  or  19,540  allowances).  See 
1999  and  2000  OTC  NOx  Budget  Program 
Compliance  Reports  (March  27.  2000  and  May  9, 
2001). 

«  Total  emissions  in  1999  for  participating  units 
in  the  OTC  program  were  174,843  tons,  as 
compared  to  a  total  trading  budget  in  1999  of 
194,103  allowances  for  participating  states.  Id. 

'The  January  18,  2000  Part  97  preamble  also 
staled  that  the  2006  flow  control  date  "gives  sources 
greater  assurance  that  they  will  be  able  to  use 
compliance  supplement  pool  allowances  for 
compliance  and  before  such  allowances  expire."  65 
FR  2717.  As  discussed  in  a  subsequent  comment, 
it  is  unlikely  that  compliance  supplement  pool 
allowances  will  expire  before  being  used  for 
compliance.  Units  in  states  with  a  2005  flow  control 
date  can  use  all  such  allowances  in  2004,  before 
flow  control  applies. 
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663  {D.C.  Cir.  2000).  cert,  den.,  121  S. 
Ct.  1225  (2001)  (August  30.  2000  order 
amending  June  22.  2000  order  lifting 
stay  of  state's  SIP  submission  deadline). 
Under  the  Court's  decision,  the  first  year 
far  state  trading  programs  commencing 
in  2004  includes  only  4  months  (May 
31-September  30.  2004).  Despite  this. 
EPA  retained  the  full  ozone  season 
trading^udget  for  2004  reflecting  5 
months  of  emissions,  an  effective 
increase  of  about  20%. 

Finally,  one  utility  claimed  that  the 
2005  flow  control  date  will  "seriously 
impair  the  construction  schedules  to 
which  *  *  *  sources  have  already 
committed"  and  "could  compromise 
their  ability  to  achieve  compliance 
during  2005."  The  commenter  alleged 
that  "[ultilities  *  *  *  have  been 
planning  outages  and  related 
construction  activities  based  on  the 
submittals  by  the  state  *  *  *••  However, 
the  commenter  failed  to  provide  any 
support  for  these  speculative  claims,  for 
example,  by  discussing  any  specific 
unit's  NOx  control  construction 
schedule,  showing  that  such  schedule 
requires  reliance  by  the  owner  of 
operator  on  the  use  of  banked 
allowances  for  compliance  for  2005,  and 
showing  that  such  schedule  and  such 
reliance  were  based  on  there  being  a 
2006  flow  control  date. 

Moreover,  it  is  difficult  to  see  how 
companies  could  have  reasonably  relied 
on  a  2006  flow  control  date  in 
scheduling  installation  of  controls.  First 
since  1998,  the  NOx  SIP  Call  has  called  ' 
for  a  2004  (or  2005,  after  the  Court- 
mandated  compliance  date  delay)  flow 
control  date  and  every  state  has  been 
developing,  through  a  public  notice  and 
comment  procedure,  NOx  SIP  Call  rules 
aimed  at  avoiding  application  of  the 
Section  126  rule  with  a  later  flow 
control  date.  Second,  the  January  18. 
2000  Part  97  preamble  reiterated  that 
the  NOx  SIP  Call  continued  to  have  a 
2005  flow  control  date.  See  65  FR  2718. 
Third,  except  for  Virginia  and  Ohio,  no 
state's  NOx  SIP  Call  rule  used  a  2006 
flovir  control  date,  and  the  Virginia  and 
Ohio  NOx  SIP  Call  rules  with  a  2006 
flow  control  date  were  not  promulgated 
until  mid-2002,  hi  short,  commenters 
fail  to  show  that  the  rationale  for 
extending  the  flow  control  date  stated  in 
the  January  18,  2000  Part  97  preamble 
is  applicable  here  or  thaf  utilities 
reasonably  relied  on  such  an  extension 
in  the  NOx  SIP  Call  in  setting 
compliance  schedules. 

Commenters  also  noted  that,  in  the 
January  18,  2000  Part  97  preamble,  EPA 
stated  that  a  "one-year  difference"  in 
flow  control  dates  for  sources  subject  to 
the  NOx  SIP  Call  and  Section  126 
trading  programs  "will  not  interfere 


with  the  trading  of  NOx  allowances" 
and  that  there  is  "no  need  to  restrict 
trading  between"  sources  in  the  two 
programs.  65  FR  2718;  see  also  67  FR 
21522,  21526  (April  30.  2002).  However, 
neither  the  January  18,  2000  nor  the 
April  30,  2002  Part  97  preamble 
considered  the  problems  discussed 
above  that  can  result  fi-om  some  States 
having  a  later  flow  control  date  than 
other  States.  See  response  to  comment 
concerning  the  potential  for  unfair 
advantage  for  some  companies  and  the 
potential  for  erosion  of  the  earlier  flow 
control  date  provisions.  The  Part  97 
preambles  also  did  not  address  the  issue 
of  consistency  with  the  general  objective 
under  the  Clean  Air  Act  of  expeditious 
as  practicable  achievement  of 
attainment.  See  response  to  comment 
concerning  availability  of  2006  date  for 
any  of  the  NOx  SIP  Call  states. 

Comment:  A  number  of  commenters 
stated  that  revision  of  the  Virginia  rule 
to  require  a  2005  flow  control  date 
could  have  the  effect  of  "deeply 
discounting"  the  compliance 
supplement  pool  should  flow  control  be 
triggered  in  2005. 

EPA  s  Response:  The  compliance 
supplement  pool  may  be  used  Jn  the 
first  two  years  of  a  state  NOx  SIP  Call 
trading  program,  and  the  compliance 
supplement  pool  allowances  are  treated 
as  banked  allowances  for  purposes  of 
triggering  and  applying  flow  control.  40 
CFR  51.121(b)(2)(iii){D)  and  (E).  While 
compliance  supplement  pool 
allowances  in  states  with  trading 
programs  beginning  in  2003  or  2004 
may  be  subject  to  flow  control  in  2005, 
a  unit  has  the  flexibility  to  use  those 
allowances  for  compliance  before  2005 
in  lieu  of  regular  allowances  and 
thereby  to  avoid  application  of  flow 
control  to  the  compliance  supplement 
pool  allowances.  EPA  recognizes,  of 
course,  that  such  a  strategy  may  result 
in  regular  allowances  {ie.',  those 
allocated  for  2003,  in  states  with 
programs  beginning  in  2003,  and  for 
2004)  being  banked  and  subject  to  flow 
control.  However,  whether  compliance 
supplement  pool  or  regular  allowances 
are  subject  to  flow  control,  that  result 
was  intended  under  the  NOx  SIP  Call 
hi  the  NOx  SIP  Call,  EPA  noted  that 
banking  of  allowances  may  "inhibit  or 
prohibit  achievement  of  the  desired 
emissions  budget  in  a  given  [ozone] 
season"  since  the  use  of  banked 
allowances  for  compliance  for  a  specific 
ozone  season  may  result  in  total 
emissions  for  affected  units  exceeding 
the  trading  budget  for  that  ozone  season. 
See  63  FR  25902,  25935  (May  11.  1998). 
The  trading  budget  reflects  the  emission 
reductions  mandated,  and  found  to  be 
highly  cost  effective,  under  the  NOx  SIP 


Call  in  order  to  prevent  significant 
contribution  to  nonattainment  in 
dovrawind  states.  Flow  control 
addresses  the  potential  problem  caused 
by  banking  by  continuing  to  allow 
banking  but  discouraging  the  "excessive 
use"  of  banked  allowances  for 
compliance.  Id.;  see  also  63  FR  57473. 
Excessive  use  of  banked  allowances  is 
discouraged  by  requiring  that  banked 
allowances  above  a  certain  amount  be 
used  on  a  2-allowances-for-l-ton-of- 
emissions  basis.  AIJ  other  allowances 
are  used  for  compliance  on  a  1-for-l 
basis.  Because  of  this  difference  in  use 
for  compliance,  commenters  apparently 
are  claiming  that  application  of  flow 
control  "discounts"  the  allowances 
subject  to  flow  control. 

However,  the  NOx  SIP  Call  not  only 
required  SIPs  to  include  the  flow 
control  provisions,  but  also  required 
that  these  provisions  apply  starting  in 
the  second  year  of  the  program,  which 
was  2004  in  the  NOx  SIP  Call  and 
which  became  2005  for  many  states  after 
the  Court's  order  delaying  the 
commencement  of  the  trading  program. 
In  short,  the  "deep  discount"  claimed 
by  the  commenters  results  from  the 
intentional  curbing  under  the  NOx  SIP 
Call  of  excessive  use  of  banked 
allowances  and  so  that  claim  is  not  a 
basis  for  allowing  a  2006  flow  control 
date.8 

Comment:  A  number  of  commenters 
believe  that  the  2006  date  should  be 
available  to  any  of  the  NOx  SIP  Call 
states. 

SPA'S  Response:  EPA  disagrees.  First, 
allowing  all  states  to  use- 2006  as  the 
flow  control  date  would  be  contrary  to 
the  NOx  SIP  Call,  which,  as  discussed 
above,  requires  the  flow  control 
provisions  to  apply  starting  in  the 
second  year  of  the  program. 

Second,  the  Clean  Air  Act  rests  on  an 
"overarching"  principle  that  the 
national  ambient  air  quality  standards 
(NAAQS)  be  achieved  as  expeditiously 
as  possible.  See  63  FR  57449.  For 
example,  under  section  181  of  the  Clean 
Air  Act,  the  "primary  standard 


"  Some  commenters  made  a  related  claim  that  a 
2005  flow  control  date  will  discourage  early 
reductions  as  compared  to  a  2006  flow  control  date. 
However,  in  establishing  flow  control  in  the  NOx 
SIP  Call,  EPA^jalanced  the  considerations  for  and 
against  flow  control,  including  the  impact  on  early 
reductions,  and  determined  a  2005  flow  control 
date  should  be  established.  As  discussed  above, 
EPA  maintains  that  the  determination  (and  the 
underlying  balancing  of  these  considerations  and 
the  underlying  rationale]  in  the  SecUon  126  rule  to 
set  a  later  flow  control  date  are  not  applicable  here. 
Further,  even  with  the  possibility  of  triggering  flow 
control  in  2005,  there  is  still  an  incentive  to  make 
early  reductions  and  obtain  compliance  supplement 
pool  allowances  since,  under  flow  control,  the  use 
of  banked  allowances  for  compliance  is  not  haired 
but  rather  is  on  a  2-for-l  basis. 
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attainment  date  for  ozone  shall  be  as 
expeditiously  as  practicable  but  not 
later  than  [certain  statutorily  prescribed 
attainment  dates]."  42  U.S.C.  7511;  see 
also  42  U.S.C.  7502(a)(2)(A).  As 
discussed  above,  the  state  trading 
budgets  uijder  the  NOx  SIP  Call  reflect 
the  emissibn  reductions  mandated 
under  the  NOx  SIP  Call  in  order  to 
prevent  significant  contribution  to 
nonattainment  in  downwind  states. 
Flow  control  reduces  the  likelihood  of 
total  emissions  in  any  given  ozone 
season  in  the  NOx  Sff  Call  region 
exceeding  the  total  of  the  state  trading 
budgets  by  more  than  10%  and  in  that 
way  promotes  achievement  of 
attainment  as  expeditiously  as 
practicable.  The  later  the  flow  control 
date,  the  greater  the  number  of  ozone 
seasons  that  lack  this  provision 
preventing,  or  at  least  minimizing, 
excessive  use  of  banked  allowances  and 
total  emissions  in  excess  of  the  state 
budgets.  Moreover,  emission  reductions 
in  2005  and  2006  may  both  help  some 
nonattainment  areas  achieve  attairmient 
ai\d  help  some  areas  achieve  reasonable 
further  progress  toward  attainment.  See 
63  FR  57449-50.S  The  NOx  SIP  Call 
balanced  various  factors,  including  the 
potential  benefits  of  banking  and  the 
potential  problems  from  excessive 
banking,  and  determined  that  flow 
control  protection  should  begin  in  the 
second  year  of  the  trading  program.  See 
63  FR  25934-44;  and  40  CFR 
51.121(b)(2)(iii)(D)  and  (E).'"  Allowing  a 
later  flow  control  date  would  nm 
contrary  to  the  overarqhing  objective  of 
expeditious  as  practicable  attaiimient." 

Comment:  A  number  of  commenters 
suggested  that  if  EPA  continues  to  apply 


"EPA  notes  that  the  NOx  SIP  Call  covers  a  larger 
number  of  slates,  and  its  emission  limitations  are 
aimed  at  preventing  significant  contribution  to  a 
larger  number  of  slates  with  nonatlaiiunent  areas, 
than  the  Section  126  rule. 

">ln  the  January  18,  2000  Part  97  preamble,  EPA 
stated  that  adoption  of  the  third  year  of  the  program 
as  the  flow  control  dale  "strikes  anjappropriate 
balance"  between  concerns  over  the  feasibility  of 
installing  controls  by  May  1.  2003  and  the 
environmental  goal  of  the  program.  65  FR  2717. 
This  is  echoed  in  the  December  1999  response-to- 
commenls  document  (at  71),  which  stated  that  a 
2006  flow  control  date  will  not  "jeopardize  the 
environmental  goal"  of  this  program.  As  discussed 
above,  EPA  maintains  that  the  determination  (and 
the  underlying  balancing  of  these  considerations 
and  the  underlying  rationale)  in  the  Section  126 
rule  to  set  a.  later  flow  control  date  are  not 
applicable  here.  See.  e.g..  n.8. 

' '  Commenters'  claim  that,  since  EPA  does  not 
expect  flow  controlto  be  triggered  in  2005,  the 
potential  effect  of  a  2006  flow  control  date  on 
expeditious  attainment  should  be  ignored.  This 
claim  is  without  merit.  Despite  EPA's  expectations, 
there  is  the  potential  for  flow  control  to  be  triggered 
in  2005.  In  fact,  commenters  stated  that  thev  believe 
that  such  triggering  in  2005  is  "relatively  likely'; 
indeed,  if  they  did  not  believe  it  might  occur,  they 
would  not  be  objecting  to  a  2005  flow  control  date. 


the  NOx  SIP  Call  to  Georgia  and 
Missouri,  and  sets  dates  for  the 
commencement  of  their  emission 
control  requirements  (such  as  a  trading 
program  based  on  Part  96),  those  states 
will  have  flow  control  dates  later  than 
2005  and  that  this  supports  allowing 
Virginia  to  have  a  flow  control  date  later 
than  2005. 

EPA 's  Response:  EPA  rejects  this 
claim  as  entirely  speculative.  In 
addressing  whether  and,  if  so,  how  to 
apply  the  NOx  SIP  Call  to  Georgia  and 
Missouri,  EPA  will  address  how  to 
handle  the  flow  control  requirements 
and  will  take  into  account  the  problems 
discussed  above  that  would  result  from 
some  states  having  later  flow  control 
dates  than  other  states. 

in.  Final  Action 

EPA  is  approving  the  Commonwealth 
of  Virginia's  Regulation  for  Emissions 
Trading,  9  VAC  Chapter  140,  part  I— 
NOx  Budget  Trading  Program  submitted 
as  a  SIP  revision  on  Jime  25,  2002,  with 
the  following  exception:  the  provisions 
of  Virginia's  NOx  allowance  banking 
regulation  set  forth  in  9  VAC  5-140-550 
are  conditionally  approved.  Except  as 
noted,  EPA  is  approving  Virginia's  NOx 
Budget  Trading  Program  because  it 
substantively  satisfies  the  requirements 
of  the  NOx  SIP  Call  Phase  I.  For 
Virginia's  NOx  allowance  banking 
provisions  to  become  fully  approvable, 
Virginia  must  correct  the  deficiency 
identified  in  this  action  and  submit  the 
change  as  a  SIP  revision  within  one  year 
from  the  effective  date  of  today's  action. 
Because  the  VADEQ  has  begun  the 
regulatory  process  to  change  the  flow 
control  trigger  date  from  2006  to  2005, 
and  has  provided  a  written  commitment 
to  EPA  that  the  so  revised  regulation 
will  be  submitted  as  a  SIP  revision 
within  the  one  year  deadline,  EPA  will 
record,  as  soon  as  practicable  after 
EPA's  conditional  approval  becomes 
effective,  the  allowance  allocations 
provided  under  Virginia's  rule.  If 
Virginia  fails  to  fulfil  its  conunitment, 
the  conditional  approval  of  the 
allowance  banking  provisions  will 
convert  to  a  disapproval,  and  EPA  will, 
at  that  time,  address  the  effect  of  that 
disapproval  on  the  Commonwealth's 
NOx  Budget  Trading  Program. 

IV.  General  Information  Pertaining  to 
SIP  Submittals  From  the 
Commonwealth  of  Virginia 

In  1995,  Virginia  adopted  legislation 
that  provides,  subject  to  certain 
conditions,  for  an  environmental 
assessment  (audit)  "privilege"  for 
voluntary  compliance  evaluations 
performed  by  a  regulated  entity.  The 
legislation  further  addresses  the  relative 


burden  of  proof  for  parties  either 
asserting  the  privilege  or  seeking 
disclosure  of  documents  for  which  the 
privilege  is  claimed.  Virginia's 
legislation  also  provides,  subject  to 
certain  conditions,  for  a  penalty  waiver 
for  violations  of  environmental  laws 
when  a  regulated  entity  discovers  such 
violations  pursuant  to  a  voluntary 
compliance  evaluation  and  voluntarily 
discloses  such  violations  to  the 
Commonwealth  and  takes  prompt  and 
appropriate  measures  to  remedy  the 
violations.  Virginia's  Voluntary 
Environmental  Assessment  Privilege 
Law,  Va.  Code  Sec.  10.1-1198,  provides 
a  privilege  that  protects  from  disclosure 
documents  and  information  about  the 
content  of  those  documents  that  are  the 
product  of  a  voluntary  environmental 
assessment.  The  Privilege  Law  does  not 
extend  to  documents  or  information  (1) 
that  are  generated  or  developed  before 
the  commencement  of  a  voluntary 
environmental  assessment;  (2)  that  are 
prepared  independently  of  the 
assessment  process;  (3)  that  demonstrate 
a  clear,  imminent  and  substantial 
danger  to  the  public  health  or 
environment;  or  (4)  that  are  required  by 
law. 

On  January  12,  1997.  the 
Commonwealth  of  Virginia  Office  of  the 
Attorney  General  provided  a  legal 
opinion  that  states  that  the  Privilege 
law,  Va.  Code  Sec.  10.1-1198,  precludes 
granting  a  privilege  to  documents  and 
information  "required  by  law," 
including  documents  and  information 
"required  by  Federal  law  to  maintain 
program  delegation,  authorization  or 
approval,"  since  Virginia  must  "enforce 
Federallyauthorized  environmental 
programs  in  a  manner  that  is  no  less 
stringent  than  their  Federal 
counterparts.  *  *   *"  The  opinion 
concludes  that  "[rjegarding  §  10.1-1198, 
therefore,  documents  or  other 
information  needed  for  civil  or  criminal 
enforcement  under  one  of  these 
programs  could  not  be  privileged 
because  such  documents  and 
information  are  essential  to  pursuing 
enforcement  in  a  manner  required  by 
Federal  law  to  maintain  program 
delegation,  authorization  or  approval." 

Virginia's  Immunity  law,  Va.  Code 
Sec.  10.1-1199,  provides  that  "(t)o  the 
extent  consistent  with  requirements 
imposed  by  Federal  law,"  any  person 
maiking  a  voluntary  disclosure  of 
information  to  a  state  agency  regarding 
a  violation  of  an  environmental  statute, 
regulation,  permit,  or  administrative 
order  is  granted  immunity  from 
administrative  or  civil  penalty.  The 
Attorney  General's  January  12,  1997 
opinion  states  that  the  quoted  language 
renders  this  statute  inapplicable  to 
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enforcement  of  any  Federally  authorized 
programs,  since  "no  immunity  could  be 
afforded  from  administrative,  civil,  or 
criminal  penalties  because  granting 
such  immunity  would  not  be  consistent 
with  Federal  law,  which  is  one  of  the 
criteria  for  immunity." 

Therefore,  EPA  has  determined  that 
Virginia's  Privilege  and  Immunity 
statutes  will  not  preclude  the 
Commonwealth  from  enforcing  its  [*] 
program  consistent  with  the  Federal 
requirements.  In  any  event,  because 
EPA  has  also  determined  that  a  state 
audit  privilege  and  immunity  law  can 
affect  only  state  enforcement  and  cannot 
have  any  impact  on  Federal 
enforcement  authorities,  EPA  may  at 
any  time  invoke  its  authority  under  the 
Clean  Air  Act,  including,  for  example, 
sections  113,  167,  205,  211  or  213.  to 
enforce  the  requirements  or  prohibitions 
of  the  state  plan,  independently  of  any 
state  enforcement  effort.  In  addition, 
citizen  enforcement  under  section  304 
of  the  Clean  Air  Act  is  likewise 
unaffected  by  this,  or  any,  state  audit 
privilege  or  immunity  law. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 


40525 


have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govermnent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  woidd  thus  be 
inconsistent  v«th  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  8. 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving 
Virginia's  NOx  Trading  Program,  but 
conditionally  approving  its  banking 
provisions,  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  {See  section  307(b)(2).) 

List  of  Subiects  in  40  CFR  part  52 

Environmental  protection.  Air 
pollution  control.  Nitrogen  dioxide. 
Ozone,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  26,  2003. 
Donald  S.  Welsh. 
Regional  Administrator,  Region  HI. 
m  40  CFR  part  52  is  amended  as  follows: 


PART  52— {AMENDED! 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  W— Virginia 

■  2.  In  Section  52.2420.  the  table  in 
paragraph  (c)  is  amended  by  adding  the 
entry  Chapter  140  to  9  VAC  5,  to  read  as 
follows: 

§52.2420    Identification  of  plan. 

***** 

(c)  EPA  approved  regulations. 
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State  citation  (9  VAC  5) 


EPA-Approved  Regulations  in  the  Virginia  SIP 


Title/Subject 


State  effec- 
tive date 


EPA  approval  date 


Explanation 

(former  SIP 

section) 


Chapter  140 


NO,  Budget  Trading  Program  [Part  I] 


Part  I. — Emission  Standards 


Article  1 ^ 

5-140-10  I Purpose 


5^140-20 [definitions  

5-140-30 Measurements,  abbreviations,  and  acronyms  .. 

5-140-31  Federal  Regulations  Incorporated  by  reference 

5-140-40 Applicability  

5-140-50 Retired  unit  exemption 

5-140-60 Standard  requirements 

5-140-70 Computation  of  time  


5-140-100  :.    Authorization  and  responsibilities  of  the  NOx 

authorized  representative. 

5-140-110  Altemate  NOx  authorized  account  representa- 
tive. 

5-140-120  Changing  the  NOx  authorized  account  rep- 
resentative and  altemate  NOx  authorized 
account  Register  representative;  page 
changes  in  the  owners  and  operators. 

5-140-130 Account  certificate  of  representation  


NOx  Budget  Trading  Program  General  Provisions 

7/17A)2    7/08/03  and  Federal  Register  page 

citation] 
7/17/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 


5-140-140  Objections  conceming  the  NOx  authorized  ac- 
count and  representative. 

Article  3 

5-140-200  General  NOx  Budget  permit  requirements 

5-140-210  Submission  of  NOx  Budget  pennit  applications 

5-140-220  Information  requirements  for  NOx  Budget  per- 
mit applications. 
5-140-230  ..; NOx  Budget  permit  contents 

5-140-240  Effective  date  of  initial  NOx  Budget  permit  ...... 

5-140-250  NOx  Budget  pennit  revisions  

Artide  4 

5-140-300 Compliance  certification  report  


7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 
citation] 
Permits 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 
citation] 
Compliance  Certification 

7/1 7/02     7/08/03  and  Federal  Register  page 
citation] 

5-140-310 Penmitting  authority's  and  administrator's  and  7/17/02     7/08/03  and  Federal  Register  page 

action  on  compliance  certifications.  citation] 

Artide  5 NOx  Allowance  Allocations 

5-140-400  State  trading  program  budget 7/17/02     7/08/03  and  Federal  Register  page 

citation] 

5-140-410  Timing  requirements  for  NOx  allowance  alio-  7/17/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 
•  citation] 

^^f^^^  6 NOx  Allowance  Tracking  System 

5-140-500  NOx  Allowance  Tracking  System  accounts  7/17/02     7/08/03  and  Federal  Register  page 

citation] 

5-140-510 Establishment  of  accounts 7/17/02    7/08/03  and  Federal  Register  page 

citation] 

5-140-520  NOx  Altowance  Tracking  System  responsibil-  7/17/02     7/08/03  and  Federal  Register  page 

ities  of  NOx  authorized  account  representa-  citation] 

five.  V 


cations. 
5-140-420  NOx  allowance  allocations  

5-140-430 Compliance  Supplement  Pool 
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State  cftation  (9  VAC  5) 


EPA-Approved  Regulations  in  the  Virginia  SlP-Continued 


Title/Subject 


State  effec- 
tive date 


EPA  approval  date 


5-140-530  Recordation  of  NOx  allowance  allocations 

5-140-540  Compliance 

5-140-550  Banking 

5-140-560 Account  enor 

5-140-570  Closing  of  general  accounts 


Explanation 

(former  SIP 

section) 


Article  7 

5-140-600 Scope   and   submission   of   NOx   allowance 

transfers. 
5-140-610 EPA  recordation 


5-140-620  Notification 


Article  8 

5-140-700  General  Requirements 

5-140-710 Initial   certification   and   recertification   proce- 
dures. 
5-140-720 Out  of  control  periods • 


5-140-730  Notifications  ..„ 

5-140-740 Recordkeeping  and  reporting 

5-140-750 Petitions  


5-140-760  Additional  requirements  to  provide  heat  input 

data  for  alkication  purposes. 
Artk:le  9 

5-140-800  Applicability  ..„ , 


5-140-810 General  

5-140-820 NOx  authorized  account  representative 

5-140-830  Applying  for  NOx  Budget  opt-in  permit  . 

5-140-840 Opt-in  process  

5-140-850  NOx  Budget  opt-in  perniit  contents 


5-140-860  Withdrawal  from   NOx   Budget  Trading  Pro- 
gram. 
5-140-870  Change  in  regulatory  status 


&-14D-880  NOx  altowance  alk)cations  to  opt-in  units 

Artkile  10 

5-140-900 State  trading  program  budget 


7/17/02    7^)8A)3  and  Federal  Register  page 
citation] 

7/17/02    7/06/03  and  Federal  Register  page   ' 
citation} 

7/17/02    7/08/03  and  Federal  Register  page    Cooditkjnally  Ap- 

citation]  proved 

7/17/02     7/08/03  and  Federal  Register  page 

citation] 
7/17/02    7/08/03  and  Federal  Register  page 

citation] 
NOx  Altowance  Transfers 

7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/17/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/0    7/08/03  and  Federal  Register  page 

citation] 
Monitoring  and  Reporting 

7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/17/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/T7/02     7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 
Indivklual  Unit  Opt-ins 

7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 

7/17/02    7/08/03  and  Federal  Register  page 

citation] 
7h  7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page 

citation] 
7/1 7/02    7/08/03  and  Federal  Register  page  • 

citation] 
7/1 7/02     7/08/03  and  Federal  Register  page 

citation] 


-  7/1 7/02    7/0&03  and  Federal  Register  page 
citation] 
State  Trading  Program  Budget  and  Compliance  Pool 
7/17/02    7/08/03  and  Federal  Register  page 

^^^^^° r    Compliance  supplement  pool  budget "       7/17/02    7/SSS"Jnd  Federal  Register  page 

^^^^ Total  electric  generating  unit  allocations 7/17/02    7/^S"Jnd  Federal  Register  page 

^^T®^  ■^°*^'  "0"-electric  generating  unit  allocations  7/17/02    7/S^S"Jnd  Federal  Register  page 

citation] 


■  3.  Section  52.2450  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 


§52.2450    Conditional  approval. 

***** 

(c)  Virginia's  banking  provision  set 
forth  in  9  VAC  5-140-550  under  its 


NOx  SIP  Trading  program  is  approved 
with  the  following  contingency:  Virginia 
must  correct  the  flow  control  trigger 
date  from  2006  to  2005  and  submit  the 
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change  as  a  SIP  revision  within  one  year 
from  August  7,  2003. 
[FR  Doc.  03-17100  Filed  7-7-03;  8:45  am) 
BNJJNG  CODE  SS60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
[NE  178-1 178a;  FRL-7523-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Program;  State  of  Nebraska 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  approval 
of  revisions  to  the  Nebraska  State 
Implementation  Plan  (SIP)  and 
Operating  Permits  Program.  On 
September  7,  2001,  and  May  10,  2002, 
the  state  updated  its  air  program  rules 
to  be  consistent  with  Federal 
requirements,  to  revise  definitions,  and 
to  clarify  applicability,  reporting,  and 
monitoring  requirements.  Approval  of 
these  revisions  will  ensure  consistency 
between  the  state  and  Federally- 
approved  rules,  and  ensure  Federal 
enforceability  of  the  state's  revised  air 
program  rules. 

DATES:  This  direct  final  rule  will  be 
effective  September  8,  2003,  unless  EPA 
receives  adverse  comments  by  August  7, 
2003.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street.  Kansas  City,  Kansas  66101,  or  E- 
mail  him  at  kaiser.wayne@epa.gov. 

Copies  of  documents  relative  to  this 
action  are.available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 
-SIP? 


What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 
What  is  the  part  70  Operating  Permits 

Program? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  and  part  70  program  revision  been 

met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensxue  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  us.  These 
ambient  stemdards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SEP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  fined  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  us  imder 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  "Approval  and  Promulgations 
of  Implementation  Plans."  The  actual 
state  regulations  which  are  approved  are 
not  reproduced  in  their  entirety  in  the 


CFR  outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  Sff  is  primarily ' 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recoiuse  to  address 
violations  as  described  in  the  CAA. 

What  Is  the  Part  70  Operating  Permits 
Program? 

The  CAA  Amendments  of  1990 
require  all  states  to  develop  operating 
permits  programs  that  meet  certain 
Federal  criteria.  In  implementing  this 
program,  the  states  are  to  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  under  the  CAA.  One 
purpose  of  the  part  70  operating  permits 
program  is  to  improve  enforcement  by 
issuing  each.source  a  single  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  Federally- 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility  into  one  document,  the  soiut:e, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  our  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program,  • 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  dioxide,  or  PMm;  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (HAP) 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs. 

Revisions  to  the  state  and  local 
agencies  operating  permits  program  are 
cdso  subject  to  public  notice,  comment, 
and  our  approval. 

What  Is  Being  Addressed  in  This 
Document? 

The  state  of  Nebraska  has  requested 
that  we  approve  as  a  revision  to  the 
Nebraska  SIP,  part  70  Operating  Permits 
Program  and  section  112(1)  air  toxics 
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program  two  recently  adopted  sets  of 
revisions  to  Title  129.  The  first  revision 
set  was  submitted  to  us  on  May  10, 
2002,  and  included  revisions  to 
Chapters  1,  4,  5,  6,  20,  29,  and  34.  The 
second  set  of  revisions  was  submitted 
on  November  5,  2002,  and  included 
revisions  to  Chapters  1,  2,  4,  5,  6, 17,  20, 
21,  and  31.  An  overview  of  the  revisions 
are  discussed  below. 

Revisions  Submitted  on  May  10.  2002 

Chapter  1— Definitions.^  definition 
of  "deviation"  was  added  since  this 
term  is  used  in  other  rules;  an  exception 
clause  was  added  to  the  definition  of 
"incineration,"  which  exempts  "a 
furnace  used  by  law  enforcement 
personnel  to  dispose  of  ammunition, 
fireworks  or  similar  flammable  or 
explosive  materials";  and  the  definition 
of  "Volatile  organic  compound  (VOC)" 
was  revised  to  add  "methyl  acetate"  to 
the  list  of  exempt  VOCs.  This  revision 
is  consistent  with  EPA's  list  of  exempt 
VOCs  at  40  CFR  51.100{s). 

Chapter  4 — ^Ambient  Air  Quality 
Standards.  In  1997  EPA  promulgated 
new  standards  for  fine  particulate 
matter  {PM2  5)  and  ozone.  The  state  has 
adopted  these  ambient  standards  and 
also  the  data  interpretation  procediu^s 
of  Appendix  I  and  Appendix  N  of  40 
CFR  part  50  for  ozone  and  particulate 
matter. 

Chapter  5 — Operating  Permits. 
Revisions  to  this  rule  include  clarifying 
the  applicability  of  non-major  soinces  to 
the  Class  n  operating  permits  program; 
clarifying  the  deferral  of  sources  fi-om 
the  Class  I  operating  permits  program; 
and  clarifying  the  reporting 
requirements  for  certain  emergency 
generators.  The  revision  to  Section 
001.02  will  not  be  acted  on  because  this 
section  relates  only  to  the  Class  II 
permit  program  and  was  not  previously 
Federally  approved. 

Chapter  6 — Emissions  Reporting, 
When  Required.  The  annual  deadline 
for  submitting  the  emissions  inventory 
reporting  form  was  changed  fi-om  July  1 
to  April  1. 

Chapter  20— Particulate  Emissions; 
Limitations  and  Standards  (Exceptions 
Due  to  Breakdowns  or  Scheduled 
Maintenance:  See  Chapter  35).  An 
exception  was  added,  in  conjunction 
with  the  revision  to  the  "incinerator" 
definition  in  Chapter  1,  which  exempts 
bora,  the  opacity  requirements  of 
Chapter  20  incinerators  used  by  law 
enforcement  personnel  to  dispose  of 
ammunition  or  explosive  materials. 
Also,  paragraph  007  was  revised  to 
clarify  the  applicability  of  the  rule. 

Chapter  29— Operating  Permit 
Emissions  Fees.  A  provision  of  this  rule 
was  revised  to  remove  a  sunset 


provision  subjecting  certain  electric 
generation  units  to  a  lower  emission  fee. 
These  units  will  now  pay  emissions  fees 
beginning  with  calendar  year  2001 
emissions. 

Chapter  34-^Emission  Sources; 
Testing;  Monitoring.  Paragraph  005  was 
revised  to  decrease  from  forever,  to  five 
years,  the  time  period  for  which  certain 
large  steam  generators,  requesting 
exemption  from  operating  a  continuous 
opacity  monitoring  system,  must  have  a 
clean  opacity  compliance  record. 

Upon  review  by  EPA,  it  was 
determined  that  diis  revision  is 
inconsistent  with  the  provisions  of  40 
CFR  part  51,  Appendix  P — Minimum 
Emission  Monitoring  Requirements, 
paragraph  2.1.1.2.  That  paragraph 
provides  a  limited  exemption  fit)m 
opacity  monitoring  for  sources  which 
have  "never"  been  foimd  in  violation  of 
a  visible  emission  standard.  The  state 
revision  allows  the  exemption  for 
soinces  which  have  not  been  found  in 
violation  for  the  past  five  years,  which 
is  less  stringent  than  the  Federal 
requirement.  Consequently,  we  are 
taking  no  action  on  this  provision  of  the 
state  submittal.  The  state  has  agreed  to 
revise  its  rule  to  make  it  consistent  with 
the  Federal  provision  in  the  near  future. 

Revisions  Submitted  on  November  5 
2002 


Chapter  1— Definitions.  The  following 
definitions  were  clarified:  "applicable 
requirement,"  "fuel  burning 
equipment,"  and  the  exemption  for 
"incinerators"  from  opacity  limits  is 
only  for  incinerators  owned  and 
operated  by  law  enforcement  agencies 
being  solely  used  to  dispose  of 
ammunition,  fireworks,  or  similar 
flammable  or  explosive  materials.  A 
definition  for  "Maximmn  Achievable 
Control  Technology  (MACT)"  was 
added  to  define  the  MACT  emission 
limitations  for  new  and  existing  sources. 

Chapter  2— Definition  of  Major 
Source.  Fugitive  emissions  must  be 
considered  when  determining  if  a 
source  is  major  for  hazardous  air 
pollutants  with  this  revision  and  the 
major  source  definition  was  revised  to 
be  consistent  in  both  Title  V  and  the 
NSR/PSD  programs. 

Chapter  6 — Emissions  Reporting; 
When  Required.  Sources  are  now 
allowed  to  submit  their  own  form  if 
acceptable  to  the  Department  and  it  was 
clarified  that  appropriate  methods  need 
to  be  used  in  calculating  actual 
emissions. 

Chapter  1 7— Construction  Permits; 
When  Required.  The  change 
consistently  clarified  that  fugitive 
emissions  must  be  included  in 
calcvdating  levels  of  hazardous  air 


pollutants  and  defines  the  source 
categories  that  must  include  fugitive 
emissions  when  determining  the  net 
change  in  potential  emissions. 

Chapter  20— Particulate  Emissions; 
Limitations  and  Standards  (Exceptions 
Due  to  Breakdowns  or  Scheduled 
Maintenance:  See  Chapter  35).  This 
revision  clarifies  that  furnaces  exempted 
from  the  opacity  standard  for  disposal  of 
ammunition  and  other  flammable  or 
explosive  materials  applies  only  when 
being  solely  used  for  this  purpose. 

Chapter  31 — Compliance  Assurance 
Monitoring.  The  reference  to  Title  40  of 
the  Code  of  Federal  Regulations  was 
updated  to  July  1,  2001. 

The  revisions  to  Chapters  4,  5,  and  21 
are  administrative  in  nature,  including 
correcting  typographical  errors  and 
deleting  obsolete  references. 

Further  discussion  and  background 
information  is  contained  in  the 
technical  support  document  prepared 
for  this  action,  which  is  available  from 
the  EPA  contact  listed  above. 

Have  the  Requirements  for  Approval  of 
a  SDP  Revision  and  Part  70  Program 
Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  hi  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  notice,  the  revisions  meet 
the  substantive  SIP  requirements  of  the 
CAA,  including  section  110  and 
implementing  regulations.  Finally,  the 
submittal  meets  the  substantive 
requirements  of  Title  V  of  the  1990  CAA 
Amendments  and  40  CFR  part  70. 

What  Action  Is  EPA  Taking? 

EPA  is  processing  this  action  as  a 
direct  final  action  because  the  revisions 
make  routine  changes  to  the  existing 
rules  which  are  noncontroversial,  and 
make  regulatory  revisions  required  by 
state  statute.  Therefore,  we  do  not 
anticipate  any  adverse  comments. 
Please  note  that  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  be  severed  from  the  remainder 
of  the  rule,  EPA  may  adopt  as  final 
those  parts  of  the  rule  that  are  not  the 
subject  of  an  adverse  comment. 

Final  action:  EPA  is  approving  as  an 
amendment  to  the  Nebraska  SIP 
revisions  to  Title  129.  Chapters  1,  4,  5, 
6.  20,  and  34  (except  Chapter  5,  001.02), 
submitted  on  May  10,  2002,  and 
revisions  to  Title  129,  Chapters  1,  2,  4, 
5,  6,  17,  20,  and  21,  submitted  on 
November  5,  2002,  pursuant  to  section 
110. 
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EPA  is  also  approving  as  a  program 
revision  to  the  state's  part  70  Operating 
Permits  Program  revisions  to  Title  129, 
Chapters  1,  5,  6,  and  29,  submitted  on 
May  10,  2002,  and  revisions  to  Title 
129,  Chapters  1.  2,  5,  6,  and  31 
submitted  on  November  5,  2002, 
pursuant  to  Part  70.  Finally,  EPA  is 
approving  piusuant  to  112(1)  revisions 
to  Chapter  5. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.' November  9,  2000).  This 
action  also  dpes  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govermnent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 


relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  ft'om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  8,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  ofSubiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements^ulfur  oxides,  Volatile 
organic  compoiuids. 

40  CFR  Part  70 

Administrative  practice  and 
procediue,  Air  pollution  control. 
Intergovernmental  relations.  Operating 
Permits,  Reporting  and  Recordkeeping 
requirements. 

Dated:  )une  26,  2003. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 

■  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDED]     . 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  CC— Nebraska 

■  2.  Section  52.1420  is  amended  by: 

■  a.  Revising  paragraph  (b)(3);  and 

■  b.  In  the  table  to  paragraph  (c)  by 
revising  the  entries  for:  129-1, 129-2, 
129-4,  129-5,  129-6,  129-17, 129-20, 
and  129-21. 

The  revisions  read  as  follows: 

§52.1420    Identification  of  plan. 

***** 

(b)  *  *  *  / 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Enviromnental 
Protection  Agency,  Region  VII,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101;  the  Office  of  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC;  or  at  the  EPA  Air 
and  Radiation  Docket  and  Information 
Center,  Room  B-108,  1301  Constitution 
Avenue,  NW.  (Mail  Code  6102T), 
Washington,  DC  20460. 

(c)*  *  * 
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EPA— Approved  Nebraska  Regulations 


Nebraska 
citation 


Title 


State 

effective 

date 


EPA  approval  date 


Comments 


129-1 Definitions  

129-2 Definition  of  Major  Source 


State  of  Nebraska 
Department  of  Environmental  Quality 


2^ 


129-4 Ambient  Air  Quality  Standards 

12*-5 Operating  Permit 

129-6 Emissions  Reporting 


12^17 


12Sh20 


^29r2^ 


Construction    Penmits— When    Re- 
quired. 


Particulate  Emissions;  Limitations 
and  Standards  (Exceptions  Due 
to  Breakdowns  of  Scheduled 
Maintenance:  See  Chapter  35). 

Controls  for  Transferring,  Con- 
veying, Railcar  and  Tnjck  Loading 
at  Rock  Processing  Operatkins  in 
Cass  County. 


4/1/02    [7/8/03  and  FR  dtalion]. 
7/10/02 

7/10/02    [7/8/03  and  FR  cjtationj. 


4/1/02  [July  8,  2003  and  FR  d- 

7/1C/02  tatkw]. 

7A^oio2  f^^^°^  ^"^  ""^  ^'^♦•°")      Sectkxi  001 .02  is  not  SIP  approved. 

4/1/02  [7/8/03  and  FR  dtattonl. 

7/10«J2  ^ 


7/10/02    [7/8^03  and  FR  citation].     Refer  to  January  23,  2002,  NDEQ  letter  to  EPA 

regarding  change  to  129-17-014.  Approved 
by  EPA  on  May  29,  2002. 

* 

4/1/02    [7/8/03  and  FR  citation]. 
7/10/02 


7/10/02    [7/08/03  and  FR  cita- 
tion]. 


PART  70-4AMENDED] 

■  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Appendix  A— (Amended] 

■  2.  Appendix  A  to  Part  70  is  amended 
by  adding  paragraph  (f)  under  Nebraska; 
City  of  Omaha;  Lincoln-Lancaster 
County  Health  Department  to  read  as 
follows: 

Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

***** 

Nebraska;  City  of  Omaha;  Lincoln-Lancaster 
County  Health  Department 
***** 

(f)  The  Nebraska  Department  of 
Environmental  Quality  submitted  the 
following  program  revisions  on  May  10, 
2002.  NDEQ  Title  129,  Chapters  1.  5,  6,  and 
29;  and  on  November  5,  2002,  NDEQ  Title 
129,  Chapters  1,  2.  5,  6,  and  31,  approval 
effective  September  8,  2003. 
***** 

[FR  Doc.  03-17098  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[lA  186-1186a;  FRL-7523-4] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  a  revision  to 
Iowa's  rule  for  controlling  emissions 
from  existing  soiuces  subject  to  the 
section  111(d)  emission  guidelines.  This 
revision  updates  the  adoption  by 
reference  of  Federal  requirements 
applicable  to  these  sources.  Approval  of 
this  revision  vdll  ensiue  that  die  state 
requirements  are  consistent  with  and 
equivalent  to  the  Federal  regidations. 
DATES:  This  direct  final  rule  will  be 
effective  September  8,  2003,  unless  EPA 
receives  adverse  comments  by  August  7, 
2003.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect. 


ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101,  or  e- 
mail  him  at  kaiser.wayne@epa.gov. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hoiu^  in  advance.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603,  or  by 
e-mail  at  kaiser.wayne@epa.gov. 
SUPPLEMENTARY  INFORMATION:  i 

Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA. 

Information  regarding  this  action  is 
presented  in  the  following  order: 

What  is  a  111(d)  plan? 
VVhat  changes  did  the  state  make  to  its 
emission  guidelines  rule? 
What  action  are  we  taking? 

What  Is  a  111(d)  Plan? 

Section  1 1 1(d)  of  the  Clean  Air  Act 
(CAA  or  Act)  requires  states  to  submit 
plans  to  control  certain  pollutants 
(designated  pollutants)  at  existing 
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facilities  {designated  facilities) 
whenever  standards  of  perfonnance 
have  been  established  under  section 
111(b)  for  new  sources  of  the  same  type, 
and  EPA  has  established  emission 
guidelines  for  such  existing  soiut:es.  A 
designated  pollutant  is  any  pollutant  for 
which  no  air  quality  criteria  have  been 
issued,  and  which  is  not  included  on  a 
list  published  imder  section  108(a)  or 
section  112(b)(1)(A)  of  the  CAA,  but 
emissions  of  which  are  subject  to  a 
standard  of  performance  for  new 
stationary  sources. 

The  state  has  adopted  these 
requirements  in  state  rule  567-23.5(1) — 
Emission  guidelines,  and  has  submitted 
a  request  that  we  approve  an  update  of 
this  rule  pxusuant  to  section  111(d). 

What  Changes  Did  the  State  Make  to  Its 
Emission  Guidelines  Rule? 

The  state  adopted  a  revision  to  this 
rule,  which  was  effective  in  the  state  on 
April  24,  2002.  The  introductory 
paragraph  of  23.1(5) — Emission 
guidelines,  adopts  by  reference  an 
updated  version  of  general  requirements 
of  40  CFR  part  60,  which  apply  to  all 
emission  guidelines.  This  includes: 
reference  test  methods  (appendix  A), 
performance  specifications  (appendix 
B),  determination  of  emission  rate 
change  (appendix  C),  quality  assurance 
procedures  (appendix  F),  and  the 
general  provisions  (subpart  A). 

In  this  rule  update,  the  state  has 
simply  updated  the  reference  date  to  40 
CFR  part  60,  from  November  24,  1998. 
to  July  23,  2001.  The  revised  rule  now 
reads:  23.1(5) — Emission  guidelines. 
The  emission  guidelines  and 
compliance  times  for  existing  sources, 
as  defined  in  40  Code  of  Federal 
Regulations  part  60  as  amended  through 
July  23,  2001,  shall  apply  to  the 
following  affected  facilities.  The 
corresponding  40  CFR  part  60  subpart 
designation  is  in  parentheses.  The 
control  of  the  designated  pollutants  will 
be  in  accordance  with  federal  standards 
established  in  sections  111  and  129  of 
the  Act  and  40  CFR  part  60,  subpart  B 
(Adoption  and  Submittal  of  State  Plans 
for  Designated  Facilities),  and  the 
applicable  subpart(s)  for  the  existing 
source.  Reference  test  methods 
(appendix  A),  performance 
specifications  (appendix  B), 
determination  of  emission  rate  change 
(appendix  C),  quality  assurance 
procedures  (appendix  F)  and  the  general 
provisions  (subpart  A)  of  40  CFR  part  60 
also  apply  to  the  affected  facilities. 

The  rule  continues  with  paragraph 
23.1(5)a — Emission  guidelines  for 
municipal  solid  waste  landfills  (subpart 
Cc),  and  paragraph  23.1(5)b,  Emission 
guidelines  for  hospital/medical/ 


infectious  waste  incinerators  (subpart 
Ce).  Thus,  the  updated  requirements  of 
40  CFR  part  60,  adopted  by  reference  in 
the  paragraph  above,  apply  to  these 
sources. 

What  Action  Are  We  Taking? 

We  are  approving  Iowa's  revision  to 
rule  23.1(5).  We  are  processing  this 
action  as  a  final  action  because  the 
revision  makes  a  routine  change  to  the 
existing  rule  which  is  noncontroversial. 
Therefore,  we  do  not  anticipate  any 
adverse  comments.  Please  note  that  if 
EPA  receives  adverse  comment  on  part 
of  this  rule  and  if  that  part  can  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  parts  of 
the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  cdso  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  Tliis  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  111(d)  submissions, 
EPA's  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  submission  for  failure  to 
use  VCS.  It  would  thus  be  inconsistent 
with  applicable  law  for  EPA,  when  it 
reviews  a  submission,  to  use  VCS  in 
place  of  a  submission  that  otherwise 
satisfies  the  provisions  of  the  CAA. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it     ' 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  8,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 
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List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection,  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter,  Ozone,  Reporting 
and  recordkeeping  requirements, 
Volatile  organic  compounds. 

Dated:  June  26,  2003. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 
■  Chapter  I,  title  40  of  the  Code  of 
Federal  Regxdations  is  amended  as 
follows: 


PART  62— [AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  O— Iowa 

■  2.  Subpart  Q  is  amended  by  adding  a 
new  §  62.3840  imder  the  imdesignated 
center  heading  to  read  as  follows: 


§62.3840    Standards  of  Perfonnance  for 
New  Statiortary  Sources. 

Rule  567-23.1(5),  Emission 
guidelines,  which  adopts  by  reference 
40  CFR  part  60,  subpart  A  and 
appendices  A-C,  and  F,  as  amended 
through  July  23,  2001.  is  approved. 

(PR  Doc.  03-17101  Filed  7-7-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tf>e  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  02-056-1]  . 

Kamal  Bunt;  Revision  of  Domestic 
Regulations 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
our  Kamal  bunt  regulations  to 
incorporate  updates  and  improvements 
identified  as  a  result  of  our  review  of 
their  provisions.  The  proposed  changes 
include  clarifying  our  method  for 
determining  Kamal  bunt  infestation  and 
the  circumstances  under  which  a  field 
or  area  would  be  classified  as  a 
regulated  area,  as  well  as  adding 
provisions  and  criteria  for  the  release  of 
fields  or  areas  from  regulation; 
modifying  the  restrictions  that  apply  to 
the  planting  of  wheat,  durum  wheat, 
and  triticale  seed  originating  in 
regulated  areas;  and  modifying  cleaning 
and  disinfection  requirements  for 
certain  equipment  and  storage  faciUties 
involved  in  the  harvesting,  planting,  or 
storage  of  Kamal  bimt-positive  host 
crops  or  seeds,  as  well  as  providing  for 
the  disposal  of  chemically  treated, 
spore-positive  seed.  These  proposed 
changes  would  improve  the  clarity  and 
effectiveness  of  the  regulations,  thus 
helping  to  prevent  the  spread  of  Kamal 
bunt  within  the  United  States. 
DATES:  We  will  consider  all  comments 
we  receive  on  or  before  September  8, 
2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-056-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 


1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-056-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-056-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Spaide,  Senior  Program  Manager, 
Surveillance  and  Emergency  Programs 
Planning  and  Coordination,  PPQ, 
APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236;  (301)  734- 
7819. 
SUPPLEMENTARY  INFORMATION: 

Background 

Karnal  bunt  is  a  fungal  disease  of 
wheat  (Triticum  aestivum),  durum 
wheat  (Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
primarily  through  the  movement  of 
infected  seed.  Some  countries  in  the 
international  wheat  market  regulate 
Kamal  bunt  as  a  fungal  disease 
requiring  quarantine.  Therefore,  in  the 
absence  of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Karnal  bunt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets. 

The  domestic  quarantine  and  other 
regulations  regarding  Kamal  bunt  are  set 
forth  in  "Subpart— Kamal  Bunt"  (7  CFR 
301.89-1  through  301.89-16,  referred  to 
below  as  the  regulations).  Among  other 


things,  the  regulations  describe  articles 
and  areas  regulated  for  Kamal  bunt; 
criteria  for  classifying  areas  or  fields  as 
regulated  areas;  requirements  for 
planting  wheat,  durum  wheat,  and 
triticale  in  regulated  areas;  restrictions 
on  movement  of  regulated  articles  from 
regulated  areas;  permitting,  cleaning, 
disinfection,  and  treatment 
requirements;  and  requirements  for 
growers,  handlers,  seed  companies,  and 
other  entities  seeking  compensation 
from  the  USDA  to  mitigate  losses  or 
expenses  incurred  because  of  Kamal 
bimt.  The  regulations  are  designed  to   \ 
prevent  the  artificial  spread  of  Kamal    • 
bimt. 

We  have  conducted  a  review  of  our 
regulations.  As  a  result  of  this  review, 
we  are  proposing  to  incorporate  changes 
aimed  at  improving  the  clarity, 
transparency,  and  effectiveness  of  the 
regulations.  More  specifically,  the 
proposed  changes  would  include  the 
following:  Clarifying  our  method  for 
determining  Kamal  bunt  infestation; 
adding  or  removing  several  definitions; 
adding  or  removing  certain  articles  from 
the  list  of  regulated  articles;  clarifying 
the  circumstances  under  which  a  field 
or  area  would  be  classified  as  a 
regulated  area,  as  well  as  adding 
provisions  and  criteria  for  the  release  of 
fields  or  areas  from  regulation; 
modifying  the  restrictions  that  apply  to 
the  planting  of  wheat,  durum  wheat, 
and  triticale  seed  originating  in 
regulated  areas;  and  modifying  cleaning 
and  disinfection  requirements  for 
mechanized  harvesting  equipment,  seed 
conditioning  equipment,  and  storage 
facilities  involved  in  the  harvesting, 
planting,  or  storage  of  Kamal  bimt- 
positive  host  crops  or  seed,  as  well  as 
adding  a  requirement  for  the  disposal  of 
chemically  treated,  spore-positive  seed. 

Definitions 

In  §  301.89-1,  we  are  proposing  to 
remove  two  of  the  existing  definitions, 
amend  three,  and  add  six  new  ones.  We 
would  remove  the  definition  oifann 
tools,  as  farm  tools  are  no  longer 
considered  regulated  articles  and  that 
term  is  no  longer  used  in  the 
regulations.  We  would  also  remove  the 
definition  of  milling  products  and 
byproducts,  as  we  are  proposing  in  this 
document  to  remove  milling  products 
and  byproducts  from  the  list  of 
regulated  articles. 
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We  would  amend  the  definition  of 
contaminated  seed  to  specify  that  seed 
will  be  determined  to  be  contaminated 
based  on  the  presence  of  bunted  kernels 
or  teliospores.  The  regulations  in 
§  301.89-4  currently  provide  that  seed 
originating  in  a  regulated  area  must  be 
tested  and  found  free  of  spores  and 
bunted  kernels  before  it  may  be  planted 
in  a  regulated  area;  our  proposed  change 
to  the  definition  of  contaminated  seed 
would  reflect  that  standard.  Similarly, 
we  would  amend  the  definition  of 
infestation  (infected)  to  specifically 
identify  bunted  kernels  in  grain  and 
bunted  kernels  or  teliospores  in  seed  as 
identifiable  stages  of  development  of 
Tilletia  indica,  the  presence  of  which 
will  lead  to  a  determination  of 
infestation.  The  current  definition  of 
infestation  (infested)  would  remain  the 
same,  but  for  identifying  the  stages  of 
development  of  Tilletia  indica.  Again, 
including  the  bunted  kernel  standard  for 
grain  and  the  bunted  kemel/teliospore 
standards  for  seed  in  the  definition  of 
infestation  (infected)  would  make  that 
definition  consistent  with  the  standards 
used  elsewhere  in  the  regulations.  We 
would  also  amend  the  definition  of 
mechanized  cultivating  equipment  and 
mechanized  harvesting  equipment  by 
adding  grain  buggies,  trucks,  and 
swathers  as  examples  of  equipment 
used  for  harvesting  purposes  and  by 
removing  cotton  harvesters  as  one  of 
those  examples.  Cotton  harvesters  are  at 
low  risk  for  becoming  contaminated 
with  the  Kamal  bunt  pathogen,  whereas 
grain  buggies,  trucks,  and  swathers  used 
in  connection  with  the  harvest  of  wheat, 
dunmi  wheat,  or  triticale  are  at  greater 
risk  of  contamination. 

We  would  add  definitions  forgiYiin, 
hay,  host  crops,  plant,  seed,  and  straw. 
We  are  proposing  to  include  all  of  these 
articles  on  the  hst  of  regulated  articles 
in  §  301.89-2,  so  including  their 
definitions  would  aid  users  in 
understanding  and  complying  with  the 
regulations.  We  would  define  grain  as 
wheat,  durum  wheat,  and  triticale  used 
for  consimiption  or  processing,  while 
seed  would  be  defined  as  wheat,  durum 
wheat,  and  triticale  used  for 
propagation.  We  propose  to  define  host 
^   crops  as  consisting  of  plants  or  plant 
parts,  including  grain,  seed,  or  hay,  of 
wheat,  durum  wheat,  and  triticale.  We 
propose  to  define  plant  as  any  plant 
(including  any  plant  part)  for  or  capable 
of  propagation,  including  a  tree,  a  tissue 
culture,  a  plantiet  culture,  pollen,  a 
shrub,  a  vine,  a  cutting,  a  graft,  a  scion, 
a  bud,  a  bidb,  a  root,  and  a  seed.  This 
is  the  definition  provided  in  the  Plant 
Protection  Act  (7  U.S.C.  7701  et  seq.). 
We  would  define  hay  as  consisting  of 


host  crops  cut  and  dried  for  feeding  to 
livestock.  The  definition  would  also 
note  that  hay  cut  after  reaching  the 
dough  stage  may  contain  mature  kernels 
of  the  host  crop.  Straw  would  be  defined 
as  the  vegetative  material  left  after  the 
harvest  of  host  crops.  This  proposed 
definition  would  also  refer  to  the 
common  uses  of  straw  as  animal  feed, 
bedding,  mulch,  or  for  erosion  control. 


Regulated  Articles 


We  are  proposing  several  changes  to 
the  list  of  regulated  articles  in  §  301.89- 
2  of  the  regulations.  Currently, 
paragraph  (a)  of  that  section  identifies 
conveyances  such  as  bucks,  raihoad 
cars,  and  other  containers  used  to  move 
wheat,  durum  wheat,  or  triticale  as 
regulated  articles,  and  paragraph  (b) 
identifies  grain  elevators,  equipment, 
and  structiu^s  used  to  store  or  handle 
those  commodities  as  regulated  articles. 
We  would  amend  these  paragraphs  to 
specify  that  the  conveyances  listedjn 
paragraph  (a)  and  the  equipment  and 
structures  listed  in  paragraph  (b)  would 
be  regulated  articles  only  if  used  to 
move  or  to  store  and  handle  the  grain  of 
host  crops  produced  in  a  regulated  area 
that  test  positive  for  Kamal  bunt  due  to 
the  presence  of  bunted  kernels. 

Current  paragraph  (c)  of  §  301.89-2 
lists  milling  products  or  byproducts 
other  than  flour  as  regulated  articles.  We 
would  remove  this  paragraph  and 
would  no  longer  regulate  milling 
products  or  byproducts.  Such  products 
and  byproducts  are  believed  to  present 
a  low  risk  of  spreading  Kamal  bunt 
because  the  milling  process  would  have 
eliminated  bunted  kemels. 

We  are  proposing  to  add  hay  cut  after 
the  dough  stage  to  the  list  of  regulated 
plants  or  plant  parts  in  oirrent 
para^aph  (d).  As  noted  in  the  proposed 
definition  of  hay  discussed  previously, 
hay  cut  after  reaching  the  dough  stage 
may  contain  mature  kemels  of  the  host 
crop  and  could,  therefore,  serve  as  a 
means  of  spreading  Kamal  bunt.  We 
would  also  amend  that  paragraph  to 
specify  that  the  listed  plants  or  plant 
parts  would  be  considered  regulated 
articles  only  if  they  were  produced  in  a 
regulated  area,  and  would  provide 
exceptions  for  certain  straw,  stalks,  and 
seed  heads  that  have  been  processed  or 
manufactured  prior  to  movement  and 
are  intended  to  be  used  indoors  for 
decorative  purposes.  We  consider  these 
items  to  present  a  low  risk  of 
transmitting  Kamal  bunt  because  of 
their  end  use  as  indoor  decorative 
material  and  already  exempt  those 
articles  from  the  certificate/limited 
permit  requirements  of  §  301.89-5. 
Because  we  would  specify  that  these 
articles  are  not  regulated  articles,  it 


would  no  longer  be  necessary  to  provide 
an  exemption  for  them  in  §  301.89-5. 
Current  paragraphs  (f)  through  (h), 
which  identify  as  regulated  articles  root 
crops  with  soil,  soil  from  areas  where 
field  crops  are  produced,  and  manure 
irom  animals  that  have  fed  on  untreated 
or  raw  wheat,  diu-um  wheat,  or  triticale, 
would  be  removed.  Bunted  kemels  are 
not  associated  with  these  articles,  and 
while  they  may  contain  spores  of 
Tilletia  indica,  we  regulate  only  seed  for 
spores.  In  addition,  the  end  uses  of 
these  articles  make  them  unlikely  to 
transmit  Kamal  bunt.  Root  crops,  for 
example,  would  go  to  market  after 
harvesting  and  would  not  be  replanted. 

Current  paragraph  (i)  lists  mechanized 
harvesting  equipment,  when  used  in  the 
production  of  wheat,  durum  wheat,  and 
triticale  that  tests  positive  for  Kamal 
bunt,  as  a  regulated  article.  To  reflect 
the  standards  used  elsewhere  in  the 
regulations,  as  described  in  the 
proposed  definition  of  infestation 
(infected)  in  §  301 .8»-l ,  we  would 
amend  that  paragraph  to  specify  that  a 
positive  test  result  for  Kamal  bunt 
would  be  determined  by  the  presence  of 
bunted  kemels.  Similarly,  we  would 
amend  current  paragraph  (j),  which  lists 
seed  conditioning  equipment  used  in 
the  production  of  wheat,  durum  wheat, 
and  triticale  as  a  regulated  article,  to 
specify  that  the  seed  conditioning 
equipment  would  be  considered  a 
regulated  article  only  if  it  had  been  used 
in  the  production  of  wheat,  diUTim 
wheat,  and  triticale  found  to  contain  the 
spores  of  Tilletia  indica.  We  would  also 
amend  this  paragraph  to  include 
storage/handling  eauipment. 

Ciuxent  paragraph  (k)  provides  that 
any  product,  article,  or  means  of 
conveyance  not  covered  in  the  previous 
paragraphs  will  be  considered  to  be  a 
regulated  article  when  an  inspector 
determines  that  the  product,  article,  or 
means  of  conveyance  presents  a  risk  of 
spreading  Kamal  bunt  due  to  its 
proximity  to  an  infestation  of  Kamal 
hunt  and  the  person  in  possession  of  the 
product,  article,  or  means  of  conveyance 
has  been  notified  that  it  is  regulated 
imder  the  regulations.  We  would  amend 
that  paragraph  by  removing  the 
language  pertaining  to  the  proximity  of 
the  product,  article,  or  means  of 
conveyance  to  an  infestation  of  Kamal 
bunt  and  would  replace  it  with  a 
statement  specifying  that  the  inspector's 
determination  of  risk  would  be  based 
upon  appropriate  testing  and  the 
intended  use  of  the  product,  article,  or 
means  of  conveyance. 

Because,  as  discussed  previously,  we 
are  proposing  to  remove  paragraph  (c) 
and  paragraphs  (f)  throu^  (h),  it  would 
be  necessary  to  redesignate  paragraphs 
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(d)  and  (e)  as  paragraphs  (c)  and  (d), 
respectively,  and  pciragrapbs  (i)  through 
(k)  as  paragraphs  (e)  through  (g). 
respectively. 

Regulated  Areas 

In  §301.89-3,  paragraphs  (a)  through 

(e)  provide  criteria  for  the  designation  of 
States  or  areas  of  States  as  regulated 
areas  for  Kamal  bunt,  and  paragraph  (f) 
describes  the  boundaries  of  regulated 
areas.  Current  paragraph  {e)(3)  indicates 
that  a  Beld  or  area  will  be  classified  as 

a  regulated  area  if  it  contains  at  least 
one  field  that  was  found  during  survey 
to  contain  spores  consistent  with  Kamal 
bunt  and  has  been  determined  to  be 
associated  with  grain  at  a  handling 
facility  containing  a  bunted  kernel.  We 
woidd  remove  the  reference  to  spores  so 
that  the  paragraph  would  be  consistent 
with  the  other  provisions  in  paragraph 
(e),  which  classify  fields  or  areas  as 
regulated  areas  based  on  the  presence  of 
bunted  kernels.  Grain  would  be  tested 
for  spores  as  well  as  bunted  kernels  only 
if  intended  for  use  as  seed. 

We  are  also  proposing  to  add  a  new 
paragraph  to  §  301.89-3  that  would 
provide  conditions  under  which  a  field 
known  to  have  been  infected  with 
Kamal  bunt,  as  well  as  any  non-infected 
acreage  surrounding  the  field,  could  be 
released  from  regulation.  Under  these 
proposed  conditions,  such  a  field  would 
be  eligible  for  release  from  regulation  if 
it  is  no  longer  being  used  for  crop 
production  or  if  it  has  been  subjected  to 
any  one  of  the  following  management 
practices  each  year  for  5  consecutive 
years  (the  practice  used  may  vary  from 
year  to  year):  (1)  Planted  with  a 
cultivated  non-host  crop,  (2)  tilled  once 
annually,  or  (3)  planted  with  a  host  crop 
that  tests  negative,  through  the  absence 
of  bunted  kernels,  for  Kamal  bunt. 
These  criteria  are  consistent  with 
emerging  technical  information  about 
Kamal  bunt.  We  would  add  these 
proposed  conditions  to  §  301.89-3  as 
paragraph  (f),  while  the  current 
paragraph  (0,  which  describes  the 
boundaries  of  the  currently  regulated 
areas,  would  be  redesignated  as 
paragraph  (g).  A  reference  in  paragraph 
(d)  to  the  current  paragraph  (f)  would  be 
amended  to  reflect  this  redesignation. 

Planting 

We  would  amend  the  planting 
restrictions  contained  in  §  301.89-4. 
Under  paragraph  (a)  of  that  section,  all 
wheat  seed,  durum  wheat  seed,  and 
triticale  seed  originating  within  a 
regulated  area  must  be  tested  and  found 
free  from  bunted  wheat  kemels  and 
spores  before  it  may  be  planted  within 
a  regulated  area.  Ciurent  paragraph  (b) 
.  prohibits  the  planting  of  wheat,  durum 


wheat,  and  triticale  outside  a  regulated 
area  if  they  originated  inside  a  regulated 
area.  We  are  proposing  to  amend 
§  301.89-4  by  removing  current 
paragraph  (b)  and  by  allowing  wheat, 
durum  wheat,  or  triticale  that  originates 
in  a  regulated  area  and  that  has  been 
tested  and  found  free  of  bunted  kemels 
and  spores  to  be  used  as  seed  in  fields 
outside  the  regulated  area.  We  believe 
that  wheat,  durum  wheat,  or  triticale 
that  has  been  tested  and  foimd  free  of 
bunted  kemels  and  spores  would  not 
pose  a  risk  of  disease  transmission,  so 
there  would  be  no  need  to  prohibit  its 
planting  outside  a  regulated  area.  (As 
indicated,  planting  inside  a  regulated 
area  is  currently,  and  would  continue  to 
be,  allowed.) 

Movement  of  Regulated  Articles  From 
Regulated  Areas 

Section  301.89-5  provides  conditions 
under  which  regulated  articles  may  be 
moved  from  regulated  areas.  Paragraph 
(a)(4)  of  that  section  provides  that  straw/ 
stalks/seed  heads  for  decorative 
purposes  that  have  been  processed  or 
manufactured  prior  to  movement  and 
are  intended  for  use  indoors  can  be 
moved  from  a  regulated  area  without  a 
certificate  or  limited  permit.  Because,  as 
noted  earlier,  we  are  proposing  to 
amend  §  301.89-2{d)  to  exclude  these 
articles  from  the  list  of  regulated 
articles,  we  are  proposing  to  remove 
§301.89-5(a)(4). 

Issuance  of  a  Certificate  or  Limited 
Permit 

Section  301.89-6  provides  criteria  for 
the  issuance  of  certificates  or  limited 
permits  for  the  movement  of  regulated 
articles  outside  regulated  areas.  Current 
paragraph  (b)  states  that  to  be  eligible 
for  movement  under  a  certificate,  grain 
from  a  field  within  a  regulated  area 
must  be  tested  prior  to  its  movement 
from  the  field  or  before  it  is  commingled 
with  other  grains  and  found  free  from 
bunted  kemels.  If  bimted  kernels  are 
found,  the  grain  will  be  eligible  for 
movement  only  under  a  limited  permit 
issued  in  accordance  with  paragraph  (c). 
Paragraph  (b)  goes  on  to  provide  that  no 
wheat,  durum  wheat,  or  triticale  moved 
out  of  a  regulated  area  under  a 
certificate  may  be  used  for  planting 
outside  the  regulated  area. 

We  are  proposing  to  amend  §  301.89- 
6(b)  to  add  references  to  hay  cut  after 
reaching  the  dough  stage  in  the  first  and 
second  sentences,  in  keeping  with  our 
proposal  to  add  such  hay  to  the  list  of 
regulated  articles  in  §  301.89-2.  The 
second  sentence  of  proposed  paragraph 
(b)  would  indicate  that  if  bunted  kemels 
are  found  in  grain  or  hay  that  comes 
from  a  field  within  a  regidated  area,  the 


grain  or  hay  could  only  be  moved  out 
of  the  regulated  area  under  a  limited 
permit  issued  in  accordance  with 
paragraph  (c)  of  §  301.89-6,  and^the 
field  of  production  will  be  considered 
positive  for  Kamal  bunt.  As  noted 
eeulier,  the  presence  of  bunted  kemels 
indicates  infestation.  We  would  also 
remove  the  provision  in  paragraph  (b) 
prohibiting  the  planting  of  regulated 
articles  outside  regulated  areas  because, 
as  discussed  earlier,  ouir  proposed 
§  301.89-4  woidd  allow  such  planting 
under  certain  conditions. 

We  are  also  proposing  to  amend 
paragraph  (c)  of  §  301.89-6.  That 
paragraph  currently  describes  the 
criteria  for  issuing  limited  permits  for 
the  movement  of  regidated  articles 
v/ithin  or  outside  regulated  areas.  Under 
our  proposal,  we  would  no  longer 
require  limited  permits  for  movement  of 
regulated  articles  within  regulated  areas. 
This  restriction,  while  appropriate  for 
an  eradication  program,  generally  is  not 
needed  for  a  control  program  like  the 
current  Kamal  bunt  program  when  a 
commodity  is  moving  only  within  a 
regulated  area. 

Cleaning,  Disinfection,  and  Disposal 

We  would  revise  §  301.89-12  to  add 
or  amend  provisions  relating  to  the 
cleaning  and,  when  necessary, 
disinfection  of  certain  regulated  articles 
for  which  treatments  are  prescribed  in 
§  301.89-13  and  to  provide  for  the 
disposal  of  certain  seed.  Current 
§  301.89-12  states  that  mechanized 
harvesting  equipment  that  has  been 
used  to  harvest  host  crops  that  test 
positive  for  Kamal  bunt  and  seed 
conditioning  equipment  that  has  been 
used  in  the  production  of  any  host  crops 
must  be  cleaned  and  disinfected  in 
accordance  with  §  301. 89-1 3f  a)  prior  to 
movement  from  a  regulated  area.  Our 
revised  §  301.89-12  would  be 
considerably  broader  in  scope. 

Proposed  paragraph  (a)  states  that 
mechanized  harvesting  equipment  that 
has  been  used  to  harvest  host  crops  that 
test  positive  for  Kamal  bunt  based  on 
the  presence  of  bimted  kemels  must  be 
cleaned  and,  if  disinfection  is 
determined  to  be  necessary  by  an 
inspector,  disinfected  in  accordance 
with  §  301.89-13  prior  to  movement 
irom  a  regulated  area.  Because  cleaning 
alone  may  suffice  to  remove  bunted 
kemels  from  such  equipment,  we  would 
no  longer  require  disinfection  in  all 
cases,  but  inspectors  would  retain  the 
authority  to  require  disinfection  when 
necessary.  Proposed  paragraph  (a)  also 
accords  with  our  proposed  new 
definition  of  infestation  (infected)  in 
§  301.89-1  by  indicating  that  the 
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detennination  of  host-crop  infestation  is 
based  on  the  presence  of  bunted  kernels, 

Seed  conditioning  equipment  would 
be  provided  for  separately  in  proposed 
paragraph  (b),  which  states  that  seed 
conditioning  equipment  that  was  used 
in  the  conditioning  of  seed  containing 
spores  of  Tilletia  indica  must  be  cleaned 
and  disinfected  in  accordance  with 
§  301.89-13  prior  to  handling  seed  that 
has  tested  negative  for  spores  or  to  being 
moved  from  a  regulated  area.  We  would 
retain  the  disinfection  requirement  for 
seed  conditioning  equipment  because 
disinfection  is  thou^t  to  be  necessary 
to  deactivate  spores. 

A  new  paragraph  (c)  would  state  that 
all  grain  storage  facilities,  mcluding  on- 
farm  storage,  used  to  store  seed  that  has 
tested  bimted  kernel  or  spore  positive  or 
grain  that  has  tested  bimted-kemel 
positive  must  be  cleaned  and,  if 
disinfection  is  determined  to  be 
necessary  by  an  inspector,  disinfected  in 
accordance  with  §  301.89-13  if  the 
facilities  will  be  used  to  store  grain  or 
seed  in  the  future.  As  is  the  case  with 
mechanized  harvesting  equipment, 
cleaning  alone  may  sometimes  suffice  to 
decontaminate  grain  storage  facilities. 
The  decision  to  require  disinfection  as 
well  would  be  left  to  the  inspector. 

A  new  paragraph  (d)  would  provide 
exceptions  to  the  cleaning  and 
disinfection  requirements  for  certain 
conveyances  used  to  move  bimted- 
kemel-positive  host  crops,  including 
trucks,  railroad  cars,  and  other 
containers,  if  the  conveyances  are  self- 
cleaning.  In  order  to  be  considered  self- 
cleaning,  the  conveyances  would  have 
to  have  sloping  metal  sides  leading 
directlv  to  a  bottom  door  or  slide  chute. 

Finally,  a  new  paragraph  (e)  would 
state  that  spore-positive  wheat,  durum 
wheat,  or  triticale  seed  that  has  been 
treated  with  any  chemical  that  renders 
it  unfit  for  human  or  animal 
consumption  would  have  to  be  disposed 
of  by  means  of  burial  under  a  minimum 
of  24  inches  of  soil  in  a  non-agricultural 
area  that  will  not  be  cultivated  or  in  an 
approved  landfill.  Spore-positive  seed 
cannot  be  used  for  planting,  and 
fungicide  or  other  chemical  treatments 
not  approved  for  use  in  feed  renders  the 
seed  unfit  for  use  as  feed.  Thus,  disposal 
by  burial  is  necessary  to  prevent  the 
seed  from  being  used  for  any  purpose. 

Treatments 


Current  paragraph  (a)  of  §  301.89-13 
describes  approved  cleaning  and 
disinfection  techniques  for 
conveyances,  mechanized  harvesting 
equipment,  seed  conditioning 
equipment,  grain  elevators,  and 
structxu^s  used  for  storing  and  handling 
wheat,  durum  wheat,  or  triticale  for 


which  cleaning  and  disinfection  are 
required.  We  would  amend  the 
paragraph  to  coincide  with  the  changes 
to  the  cleaning  and  disinfection 
requirements  that  we  are  proposing  in 
§  301.89-12.  The  proposed  paragraph 
would  treat  cleaning  and  disinfection 
separately,  stating  that  all  conveyances, 
mechanized  harvesting  equipment,  seed 
conditioning  equipment,  grain  elevators 
and  structures  used  for  storing  and 
handling  wheat,  durum  wheat,  or 
triticale  required  to  be  cleaned  imder 
the  regulations  must  be  cleaned  by 
removing  all  soil  and  plant  debris  and 
that  if  disinfection  is  required  in 
addition  to  cleaning,  the  articles  must 
be  disinfected  by  one  of  the  methods 
specified  in  §  301.89-13,  unless  a 
particular  treatment  is  designated  by  an 
inspector.  This  paragraph  would 
become  the  introductory  text  of  our 
proposed  §301.89-13. 

Tne  disinfection  method  specified  in 
current  paragraph  (a)(1)  involves 
wetting  all  surfaces  of  the  regulated 
articles  to  the  point  of  nmoff  with  a 
solution  of  1.5  percent  sodium 
hypochlorite— e.g.,  with  a  solution  of 
sodium  hypochlorite  mixed  with  water 
applied  at  the  rate  of  1  gallon  of 
household  chlorine  bleach  (5.2  percent 
sodiiun  hypochlorite)  mixed  with  2.5 
gallons  of  water— and  letting  stand  for 
15  minutes.  We  would  amend  this 
paragraph  to  indicate  that  the  bleach 
used  must  be  Ultra  Clorox  brand  regular 
bleach  (6  percent  sodium  hypochlorite) 
or  CPPC  Ultra  Bleach  2  (6.15  percent 
sodium  hypochlorite).  These  are  the 
only  two  bleach  products  that  are 
approved  for  such  use  by  the 
Environmental  Protection  Agency. 

The  minimum  temperatiue  for  the  hot 
water  and  detergent  treatment,  which  is 
specified  in  current  paragraph  (a)(3)  as 
180  °F,  would  be  changed  to  170  °F, 
which  has  been  determined  to  be  the 
temperature  needed  to  inactivate  Kamal 
bunt.  A  temperatiue  of  170  °F  is  also 
specified  for  the  treatment  described  in 
current  paragraph  (a)(2),  which  would 
remain  imchanged. 

The  Federal  quarantine  exemption 
permitting  the  use  of  methyl  bromide 
for  treatment  of  Kamal  bimt  has  been 
withdrawn.  Therefore,  we  are  proposing 
to  remove  current  paragraph  (a)(4), 
which  specifies  fumigation  with  methyl 
bromide  as  a  disinfection  method  for  the 
couveyances,  mechanized  harvesting 
equipment,  seed  conditioning 
equipment,  grain  elevators,  and 
structures  covered  under  this  section, 
and  paragraph  (b),  which  specifies 
fumigation  with  methyl  bromide  as  a 
treatment  for  soil. 

Current  paragraph  (c),  which  specifies 
a  treatment  for  millfeed  that  has 


resulted  from  the  milling  of  Kamal 
bunt-positive  wheat,  would  be  removed. 
Millfeed,  like  other  milling  products 
and  byproducts,  would  no  longer  be 
considered  a  regulated  article  under  this 
proposed  rule. 

Fmally,  we  would  remove  the  ciurent 
paragraph  (e).  which  contains  treatment 
requirements  for  seed  used  for  germ 
plasm  or  research  purposes.  Because  we 
have  eliminated  the  requirement  for 
fungicide  treatment  of  seed  as  of  May  1, 
2002,  and  are  proposing,  in  §  301.89-4, 
to  allow  the  movement  of  bimted 
kernel-  and  spore-negative  seed  from 
regulated  areas,  these  treatment 
requirements  would  no  longer  apply. 

For  greater  clarity,  we  would 
redesignate  the  bleach  treatment  in 
current  paragraph  (a)(1)  as  paragraph 
(a),  the  steam  treatment  in  current 
paragraph  (a)(2)  as  paragraph  (b),  and 
the  hot  water  and  detergent  treatment  in 
current  paragraph  (a)(3)  as  paragraph 
(c). 

Nfiscellaneous 

Section  301.89-14,  which  deals  with 
compensation  for  the  1995-1996  crop 
season,  is  outdated  and,  therefore, 
would  be  removed  and  reserved. 

In  addition  to  the  changes  described 
above,  we  propose  to  make  some 
nonsubstantive  editorial  changes  to  the 
regulations.  These  changes  would 
include  the  updating  of  the  addresses 
given  in  some  footnotes. 

The  intent  of  this  proposed  mle  is  to 
improve  the  clarity,  transparency,  and 
effectiveness  of  oiu  Kamal  bunt 
regulations  in  order  to  help  to  prevent 
the  spread  of  Kamal  bunt  within  the 
United  States. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  proposed  rule  is  intended  to 
improve  the  clarity,  transparency,  and 
effectiveness  of  out  Kamal  bunt 
regulations.  This  proposal  is  the  result 
of  a  review  of  the  regulati  ons . 

Of  the  proposed  substantive  changes 
to  the  regulations,  four  stand  out  as 
having  the  potential  to  have  the  most 
economic  impact:  (1)  Adding  provisions 
for  removing  fields  or  areas  fixjm  the  list 
of  regulated  areas,  (2)  modifying  seed 
planting  restrictions.  (3)  removing 
animal  manure  from  the  list  of  regulated 
articles,  and  (4)  modifying  cleaning  and 
disinfecting  requirements  for  seed 
conditioning  equipment.  These  four 
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changes — all  of  which  would  have  a 
favorable  impact  on  einy  affected 
entities — are  discussed  individually  in 
the  paragraphs  that  follow. 

Adding  Provisions  for  Removing  Fields 
or  Areas  From  the  List  of  Regulated 
Areas 

The  ciurent  regulations  do  not 
contain  criteria  for  the  removal  of  fields 
or  areas  from  the  list  of  regulated  areas, 
although  we  have  removed  some  fields 
or  areas  from  regulation  in  the  past  on 
a  case-by-case  basis.  This  proposed  rule 
would  establish  uniform  criteria  for  the 
removal  of  fields  or  areas  from 
regulation. 

Under  the  current  regulations,  even 
wheat  testing  Kamal  bimt-negative  is 
not  eligible  for  a  phytosanitary 
certificate  with  an  additional 
declaration  if  it  was  grown  in  fields  that 
previously  tested  Kamal  bunt-positive — 
a  situation  that  adversely  impacts  the 
wheat's  marketability  and  value. ^  By 
allowing  wheat  from  those  fields  to 
become  eligible  for  such  a  certificate  (if 
certain  conditions  are  met),  the 
proposed  rule  would  yield  potential — 
and  in  some  cases  immediate — 
economic  benefits  for  affected 
producers. 

In  San  Saba  and  McCulloch  Coimties, 
TX,  there  are  approximately  28    • 
producers  with  fields  that  previously 
tested  positive  for  Kamal  bunt — 
including  about  8  that  would  be 
immediately  eligible  for  deregulation 
since  they  have  already  satisfied  the 
proposed  conditions  for  release.  It  is 
estimated  that  these  28  producers  would 
have  received,  collectively,  at  least 
about  $295,000  more  for  their  wheat  this 
past  crop  season  if  it  had  been  eligible 
for  export — an  average  of  about  $10,500 
per  producer.  These  dollar  estimates  are 
based  on  a  price  differential  of  at  least 
$1.80  per  bushel  between  xuicertified 
wheat  sold  for  animal  feed  and  certified 
wheat  in  Texas  sold  for  the  export 
market.^ 

This  proposed  rule  also  has  the 
potential  to  enable  the  approximately  25 
producers  in  4  north  Texas  counties 
(Young,  Throckmorton,  Archer,  and 
Baylor)  with  fields  in  a  regulated  area  to 
recover  lost  revenues.  Based  on  their 
estimated  production  capacity  of  about 
81,000  bushels  of  wheat  per  crop 
season,  the  proposed  rule,  by  allowing 


'  Major  foreign  importers  will  not  accept  wheat 
from  the  United  States  that  does  not  have  such  an 
additional  declaration.  Furthermore,  many  U.S. 
elevators  will  not  commingle  wheat  from 
previously  tested  positive  fields  with  wheat 
destined  for  the  export  market. 

*  Source:  Geoige  Nash  (APHIS).  Approximately 
70  percent  of  the  wheat  produced  in  Texas  is  - 
exported. 


the  25  growers  to  obtain  the 
phytosanitary  certificate  with  the 
additional  declaration  needed  to  market 
their  wheat  for  export,  has  the  potential 
to  enable  them  to  recover  $145,000  or 
more  in  annual  revenues,  based  on 
ciurent  prices. ^ 

Growers  in  Arizona  and  California 
would  also  benefit.  The  proposed  rule 
would  enable  the  approximately  67 
producers  in  Arizona  with  fields  that 
previously  tested  Kamal  bunt-positive, 
to  recover,  collectively,  revenues 
estimated  at  about  $1,433,000  per  year. 
The  four  producers  in  California  with 
fields  that  previously  tested  positive 
would  stand  to  recover,  collectively, 
about  $210,000  per  year  in  lost 
revenues.* 

Modifying  Seed  Planting  Requirements 

Under  the  current  regulations,  wheat 
seed  grown  in  regulated  areas  cannot  be 
planted  outside  those  areas.  Under  the 
proposed  rule,  such  seed  would  be 
eligible  for  planting  outside  the 
regulated  areas  if  it  were  tested  and 
foimd  free  of  both  bunted  kemels  and 
spores. 

Seed  producers  in  regulated  areas 
would  benefit  because  they  would  be 
able  to  sell  their  seed  outside  those 
areas,  recapturing  markets  that  they  had 
previously  lost.  Fiuthermore,  by 
removing  a  disincentive  for  certified 
seed  producers  to  operate  in  regulated 
areas,  the  proposed  rule  also  has  the 
potential  to  benefit  owners  of  seed 
conditioning  equipment  who  operate  in 
those  areas. 

Even  producers  who  do  not  sell  seed 
outside  the  regulated  area  stand  to 
benefit.  In  Texas,  for  example,  it  is  not 
uncommon  for  producers  to  hold  back 
a  quantity  of  grain  for  use  as  seed  in  the 
next  planting  season.  With  the  proposed 
changes  in  effect,  producers  in  regulated 
areas  would  be  able  to  use  their  grain  as 
seed  in  fields  that  they  operate  outside 
the  regulated  area — instead  of  having  to 
purchase  higher-priced  commercial  seed 
for  use  in  those  fields.  In  San  Saba  and 
McCulloch  Coimties,  TX,  it  is  estimated 
that  14  producers  would  have  saved  a 
total  of  about  $60,000  this  past  crop 
season  if  they  had  been  able  to  use  their 
grain  as  seed  in  fields  that  they  operated 
outside  the  regulated  area.^  It  is 
estimated  that  about  half  of  the 
approximately  450  wheat  producers  in 
the  regulated  areas  of  northern  Texas 


3  Source:  Barte  Smith  (APHIS). 

■*  Dollar  estimates  are  derived  hum  data  provided 
by  Michael  Hennessey  and  Cindy  Umbdenstock 
(APHIS).  Dollar  estimates  assume  a  price 
differential  of  $1.80/bushel  between  uncertified  and 
certified  wheat. 

^George  Nash  (APHIS). 


would  benefit  to  at  least  some  extent 
fixtm  this  aspect  of  the  proposed  rule. 

Removing  Animal  Manure  Fnnn  the 
List  of  Regulated  Articles 

Ciurently,  manure  from  animals  that 
have  fed  on  imtreated  or  raw  wheat  is 
a  regulated  article  under  §  301.89-2. 
Although  not  set  forth  in  the 
regulations,  it  has  been  our  practice  to 
require  a  5-day  "clean-out"  period  for 
livestock  that  have  been  fed  untreated  or 
raw  wheat  before  the  animals  can  be 
moved  from  the  regulated  area.  Diuing 
the  clean-out  period,  livestock  can  be 
fed  only  Kamal  bunt-negative  wheat  or 
a  non-host  crop.  The  proposal  would 
remove  animal  maniu-e  from  the  list  of 
regulated  articles  in  §  301.89-2, 
effectively  eliminating  the  clean-out 
requirement. 

This  aspect  of  the  proposed  rule 
would  benefit  livestock  producers,  since 
the  clean-out  requirement  may  compel 
them  to  switch  their  animals  to  an 
alternative,  but  less  desfrable,  feed  crop 
diuing  the  5-day  period.  A  change  in 
feeding  rations  diu'ing  the  clean-out 
period  can  adversely  impact  weight 
gain,  which,  in  turn,  can  adversely 
affect  animal  prices.  In  northern  Texas, 
where  this  proposed  rule  has  the 
potential  to  have  the  most  impact,  it  has 
been  estimated  that  cattle  can  lose  up  to 
20  percent  of  their  weight  in  the  first 
week  following  a  feed-crop  change.  For 
a  single  head  of  cattle  weighing  700  lbs. 
before  clean  out,  therefore,  the  clean-out 
requirement  can  translate  into  a  loss  of 
up  to  $109  (based  on  the  current  price 
of  about  $0.78/lb). 

Livestock  producers  would  fiuther 
benefit  because  clean-out  can  also 
involve  gathering  the  animals  and 
transporting  them  to  a  new  location, 
such  as  a  new  pasture,  diuing  the  5-day 
period.  The  time  and  expense  associated 
with  gathering  and  transporting  cattle  to 
a  new  location  for  clean-out  would  vary 
among  individual  livestock  producers, 
depending  on  such  factors  as  the 
distance  to  the  new  location,  the  cost  for 
the  use  of  the  new  location,  and  the 
equipment  needed  for  transport  to  the 
new  location. 

To  date  in  northern  Texas,  only  a  few 
cattle  producers  have  had  to  clean  out 
their  animals,  since  most  moved  their 
animals  before  the  wheat  reached  the 
soft  dough  stage.  However,  there  are  at 
least  500  cattle  producers  in  northern 
Texas  who  would  potentially  benefit 
bom  this  aspect  of  the  proposed  rule, 
including  some  who  move  up  to  about 
25,000  head  annually. « 


"Source:  Barte  Smith  (APHIS). 


Modifying  Cleaning  and  Disinfecting 
Requirements  for  Seed  Conditioning 
Equipment 

Under  the  current  regulations,  seed 
conditioning  equipment  used  in  the 
production  of  any  host  crop  must  be 
cleaned  and  disinfected  (using  USDA- 
approved  methods)  prior  to  being 
moved  from  the  regulated  area. 
(Cleaning  means  the  removal  of  all  soil 
and  plant  debris,  and  disinfecting 
means  the  treatment  by  one  of  three 
approved  methods,  including  steam  and 
hot  water  and  detergent.) 

Under  the  proposal,  only  seed 
C(Hiditioning  equipment  that  was  used 
to  condition  seed  that  was  tested  and 
found  to  contain  spores  or  bunted 
kernels  would  have  to  be  cleaned  and 
disinfected  prior  to  being  moved  from  a 
regulated  area  (or  prior  to  handling 
spore-negative  seed). 

As  a  result  of  this  proposed  rule, 
fewer  pieces  of  portable  seed 
conditioning  equipment  would  have  to 
be  cleaned  and  disinfected.  The  affected 
entities  would  benefit,  because  a  single 
cleaning  and  disinfecting  is  estimated  to 
cost  at  least  $150.  However,  the  number 
of  entities  potentially  affected  by  this 
aspect  of  the  proposed  rule,  and  the 
potential  impact  on  each,  is  unknown. 

Economic  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  impact  of  their  rules  on  small 
businesses,  organizations,  and 
governmental  jurisdictions.  This 
proposed  rule  should  have  an  overall 
beneficial  impact  on  the  entities  affected 
by  the  regulations,  especially  wheat 
producers.  However,  we  do  not  expect 
it  would  have  a  significant  economic 
impact  on  a  substantial  number  of 
entities,  large  or  small. 

Parts  of  three  States  (Texas,  Arizona, 
and  California]  are  currently  regulated 
for  Kamal  bunt.  In  Texas,  there  are 
approximately  285,000  agricultiu-al 
acres  and  about  550  wheat  producers 
under  regulation.  The  equivalent  figiu^s 
for  Arizona  and  California  are, 
respectively,  465,000  acres  (120 
producers)  and  105,000  acres  (18 
producers). 

Wheat  producers  that  would  be 
affected  by  this  proposal  are  likely  to  be 
small  in  size,  when  judged  by  the  U.S. 
Small  Business  Administration's 
(SBA's)  standards.  This  assiunption  is 
based  on  composite  data  for  providers  of 
the  same  and  similar  services.  In  1997, 
Arizona  had  a  total  of  6,135  farms  of  all 
types.  Of  those  farms,  89  percent  had 
annual  sales  that  year  of  less  than 
$500,000,  well  below  the  SBA's  small 
entity  threshold  of  $750,000  for  wheat 
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farms.  Similariy,  the  comparable 
percentages  of  small  entities  for  Texas 
(194,301  total  farms]  and  California 
(74,126  total  farms)  were  98  percent, 
and  89  percent,  respectively. 

For  some  of  the  affected  entities, 
especially  the  smaller  ones,  the  benefits 
of  this  proposed  rule  change  could  be 
substantial.  However,  the  number  of 
entities  that  would  experience 
substantial  benefits  should  be  small 
relative  to  all  entities  potentially 
affected  by  this  proposed  rule. 

Under  tnese  circiunstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine. 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  we  propose  to  amend  7 
CFR  part  301  as  follows: 

PART  301— DOH«ESnC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  7701-7772;  7  CFR  2.22, 
2.80,  and  371.3. 

Section  301.75-15  also  issued  under 
Sec.  204,  Titie  D,  Pub.  L.  106-113. 113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  under  Sec. 
203,  Titie  D.  Pub.  L.  106-224,  114  Stat. 
400  (7  U.S.C.  1421  note). 


2.  Section  301.89-1  would  be 
amended  by  removing  the  definitions 
for  farm  tools  and  milling  products  and 
byproducts  and  by  adding,  in 
alphabetical  order,  definitions  for  grain, 
hay,  host  crops,  plant,  seed,  and  straw 
and  revising  the  definitions  for 
contaminated  seed,  infestation 
(infected),  and  mechanized  cultivating 
equipment  and  mechanized  harvesting 
equipment  to  read  as  follows: 

S  301 .89-1    Definitions. 

***** 

Contaminated  seed.  Seed  fit)m 
soiuces  in  which  the  Kamal  bimt 
pathogen  (Tilletia  indica  (Mitra) 
Mundkur]  has  been  determined  to  exist 
by  the  presence  of  bimted  kernels  or 
teliospores. 
***** 

Grain.  Wheat,  durum  wheat,  and 
triticale  used  for  consmnption  or 
processing. 

***** 

Hay.  Host  crops  cut  and  dried  for 
feeding  to  livestock.  Hay  cut  after 
reaching  the  dough  stage  may  contain 
mature  kernels  of  the  host  crop. 

Host  craps.  Plants  or  plant  parts, 
including  grain,  seed,  or  hay,  of  wheat, 
durum  wheat,  and  triticale. 

Infestation  (infected).  The  presence  of 
Kamal  bimt,  or  any  identifiable  stage  of 
development  [i.e.,  bunted  kernels  in 
grain,  bunted  kernels  or  teliospores  in 
seed]  of  the  fungus  Tilletia  indica 
(Mitra)  Mimdkur,  or  the  existence  of 
circumstances  that  make  it  reasonable  to 
believe  that  Kamal  bunt  is  present. 
***** 

Mechanized  cultivating  equipment 
and  mechanized  harvesting  equipment. 
Mechanized  equipment  used  for  soil 
tillage,  including  tillage  attachments  for 
farm  tractors — e.g.,  tractors,  disks, 
plows,  harrows,  planters,  and 
subsoilers;  mechanized  equipment  used 
for  harvesting  purposes — e.g.,  combines, 
grain  buggies,  tmcks,  swathers.  and  hay 
balers. 
***** 

Plant.  Any  plant  (including  any  plant 
part)  for  or  capable  of  propagation, 
including  a  tree,  a  tissue  culture,  a 
plantlet  cultiue,  pollen,  a  shrub,  a  vine, 
a  cutting,  a  graft,  a  scion,  a  bud,  a  bulb, 
a  root,  and  a  seed. 

Seed.  Wheat,  durum  wheat,  and 
triticale  used  for  propagation. 
***** 

Straw.  The  vegetative  material  left 
after  the  harvest  of  host  crops.  Straw  is 
generally  used  as  animal  feed,  bedding, 
mulch,  or  for  erosion  control. 

3.  Section  301.89-2  would  be  revised 
to  read  as  follows: 
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§  301 .89-2    Regulated  articles. 

The  following  are  regulated  articles: 

(a)  Conveyances,  including  trucks, 
railroad  cars,  and  other  containers  used 
to  move  host  crops  produced  in  a 
regulated  area  that  have  tested  positive 
for  Kamal  bunt  through  the  presence  of 
bunted  kernels; 

(b)  Grain  elevators/equipment/ 
structures  used  for  storing  and  handling 
host  crops  produced  in  a  regulated  area 
that  have  tested  positive  for  Kamal  bunt 
through  the  presence  of  bunted  kernels; 

(c)  Plants  or  plant  parts  (including 
grain,  seed,  and  straw)  and  hay  cut  after 
reaching  the  dough  stage  of  all  varieties 
of  wheat  [Triticum  aestivum),  durum 
wheat  {Triticum  durum),  and  triticale 
[Triticum  aestivum  X  Secede  cereale) 
that  are  produced  in  a  regulated  area, 
except  for  straw/stalks/seed  heads  for 
decorative  purposes  that  have  been 
processed  or  manufactiu^d  prior  to 
movement  and  are  intended  for  use. 
indoors; 

(d)  Tilletia  indica  (Mitra)  Mundkur; 

(e)  Mechanized  harvesting  equipment 
that  has  been  used  in  the  production  of 
wheat,  durum  wheat,  or  triticale  that 
has  tested  positive  for  Kamal  bunt 
through  the  presence  of  bimted  kernels; 

(f)  Seed  conditioning  equipment  and 
storage/handling  equipment  that  has 
been  used  in  the  production  of  wheat, 
dunmi°  wheat,  and  triticale  foimd  to 
contain  the  spores  of  Tilletia  indica:  and 

(g)  Any  other  product,  article,  or 
means  of  conveyance  when: 

(1)  An  inspector  determines  that  it 
presents  a  risk  of  spreading  Kamal  bunt 
based  on  appropriate  testing  and  the 
intended  use  of  the  product,  article,  or 
means  of  conveyance;  and 

(2)  The  person  in  possession  of  the 
product,  article,  or  means  of  conveyance 
has  been  notified  that  it  is  regulated 
under  this  subpart. 

4.  Section  301.89-3  would  be 
amended  as  follows: 

a.  In  paragraph  (d),  by  revising  the 
fourth  sentence  to  read  as  set  forth 
below. 

b.  By  revising  paragraph  (e)(3)  to  read 
as  set  forth  below. 

c.  By  redesignating  paragraph  (f)  as 
paragraph  (g)  and  adding  a  new 
paragraph  (f)  to  read  as  set  forth  below. 

d.  In  newly  redesignated  paragraph 
(g),  by  revising  the  introductory  text  to 
read  as  set  forth  below. 

S  301 .89-3    Regulated  areas. 

***** 

(d)  *  *  *  As  soon  as  practicable,  this 
area  either  will  be  added  to  the  list  of 
designated  regulated  areas  in  paragraph 
(g)  of  this  section,  or  the  Administrator 
will  terminate  the  designation.  *  *  * 

(e)  *  *  * 


(3)  It  is  a  distinct  definable  area  that 
contains  at  least  one  field  that  has  been 
determined  to  be  associated  with  grain 
at  a  handling  facility  containing  a 
bunted  kernel  of  a  host  crop  (the 
distinct  definable  area  may  include  an 
area  where  Kamal  bunt  is  not  known  to 
exist  but  where  intensive  surveys  are 
required  because  of  the  area's  proximity 
to  the  field  associated  with  the  bunted 
kernel  at  the  handling  facility). 

(f)  A  field  known  to  have  been 
infected  with  Kamal  bunt,  as  well  as 
any  non-infected  acreage  surroimding 
the  field,  will  be  released  from 
regulation  if: 

(1)  The  field  is  no  longer  being  used 
for  crop  production:  or 

(2)  Each  year  for  a  period  of  5 
consecutive  years,  the  field  is  subjected 
to  any  one  of  the  following  management 
practices  (the  practice  used  may  vary 
&t)m  year  to  year): 

(i)  Planted  with  a  cultivated  non-host 
crop; 

(ii)  Tilled  once  annually;  or 

(iii)  Planted  with  a  host  crop  that  tests 
negative,  through  the  absence  of  bunted 
kernels,  for  Kamal  bunt. 

(g)  The  following  areas  or  fields  are 
designated  as  regulated  areas  (maps  of 
the  regulated  areas  may  be  obtained  by 
contacting  the  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  4700  River  Road  Unit  98, 
Riverdale,  MD  20737-1236): 
***** 

5.  Section  301.89-4  would  be  revised 
to  read  as  follows: 

§301.89-4    Planting. 

Any  wheat,  durum  wheat,  or  triticale 
that  originates  within  a  regulated  area 
must  be  tested  and  found  free  from 
bunted  wheat  kernels  and  spores  before 
it  may  be  used  as  seed  within  or  outside 
a  regulated  area. 

§301.89-5    [Amended] 

6.  Section  301.89-5  would  be 
amended  as  follows: 

a.  In  paragraph  (a)(3),  footnote  1,  by 
removing  the  words  "Domestic  and 
Emergency  Operations,  4700  River  Road 
Unit  134"  and  adding  the  words 
"Surveillance  and  Emergency  Programs 
Planning  and  Coordination,  4700  River 
Road  Unit  98"  in  their  place. 

b.  By  removing  paragraph  (a)(4). 

7.  Section  301.89-6  would  be 
amended  as  follows: 

a.  In  the  introductory  text  of 
paragraph  (a),  footnote  2,  by  removing 
the  words  "Domestic  and  Emergency 
Operations,  4700  River  Road  Unit  134" 
and  adding  the  words  "Surveillance  and 
Emergency  Programs  Planning  and 
Coordination,  4700  River  Road  Unit  98" 
in  their  place  and  by  removing  the 


words  ",  or  from  the  Kamal  Bimt 
Project,  3658  E.  Chipman  Rd.  Phoenix, 
Arizona  85040". 

b.  By  revising  paragraph  (b)  and  the 
introductory  text  of  paragraph  (c)  to 
read  as  set  forth  below. 

§301.89-6    Issuance  of  a  certificate  or 
limited  permit. 

***** 

(b)  To  be  eligible  for  movement  under 
a  certificate,  hay  cut  after  the  dough 
stage  or  grain  from  a  field  within  a 
regulated  area  must  be  tested  prior  to  its 
movement  from  the  field  or  before  it  is 
commingled  with  similar  commodities 
and  must  be  found  free  from  bunted 
kernels.  If  bunted  kernels  are  found,  the 
grain  or  hay  will  be  eligible  for 
movement  only  under  a  limited  permit 
issued  in  accordance  with  paragraph  (c) 
of  this  section,  and  the  field  of 
production  will  be  considered  positive 
for  Kamal  bunt. 

(c)  An  inspector  or  a  person  operating 
luider  a  complicmce  agreement  will 
issue  a  limited  permit  for  the  movement 
outside  the  regulated  area  of  a  regulated 
article  not  eligible  for  a  certificate  if  the 
inspector  determines  that  the  regulated 
article: 
***** 

8.  Section  301.89-7  would  be 
amended  by  revising  footnote  4  to  read 
as  follows: 

§  301 .89-7    Compliance  agreements. 

*  *  *  *  *4 


■♦Compliance  agreements  may  be  initiated 
by  contacting  a  local  office  of  Plant 
Protection  and  Quarantine,  which  are  listed 
in  telephone  directories.  The  addresses  and 
telephone  numbers  of  local  offices  of  Plant 
Protection  and  Quarantine  may  also  be 
obtained  from  the  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  Surveillance  and  Emergency 
Program  Plaiming  and  Coordination,  4700 
River  Road  Unit  98,  Riverdale,  Maryland 
20737-1236. 

9.  Section  301.89-12  would  be 
revised  to  read  as  follows: 

§  301 .89-1 2    Cleaning,  disinfection,  and 
disposal. 

(a)  Mechanized  harvesting  equipment 
that  has  been  used  to  harvest  host  crops 
that  test  positive  for  Kamal  bunt  based 
on  the  presence  of  bunted  kernels  must 
be  cleaned  and,  if  disinfection  is 
determined  to  be  necessary  by  an 
inspector,  disinfected  in  accordance 
with  §  301.89-13  prior  to  movement 
from  a  regulated  area. 

(b)  Seed  conditioning  equipment  that 
was  used  in  the  conditioning  of  seed 
that  was  tested  and  found  to  contain 
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spores  or  bunted  kernels  of  Tilletia 
indica  must  be  cleaned  and  disinfected 
in  accordance  with  §  301.89-13  prior  to 
being  used  in  the  conditioning  of  seed 
that  has  tested  negative  for  the  spores  of 
Tilletia  indica  or  to  being  moved  from 
a  regulated  area. 

(c)  Any  grain  storage  facility, 
including  on-farm  storage,  that  is  used 
to  store  seed  that  has  tested  bimted- 
kemel  or  spore  positive  or  grain  that  has 
tested  bunted-kemel  positive  must  be 
cleaned  and,  if  disinfection  is 
determined  to  be  necessary  by  an 
inspector,  disinfected  in  accordance 
with  §  301.89-13  if  the  facility  will  be 
used  to  store  grain  or  seed  in  the  future. 

(d)  Conveyances  used  to  move 
bunted-kemel-positive  host  crops, 
including  trucks,  railroad  cars,  and 
other  containers,  that  have  sloping 
metal  sides  leading  directly  to  a  bottom 
door  or  slide  chute,  are  self  cleaning  and 
will  not  be  required  to  be  cleaned  and 
disinfected. 

(e)  Spore-positive  wheat,  durum 
wheat,  or  triticale  seed  that  has  been 
treated  with  any  chemical  that  renders 
it  unfit  for  human  or  animal 
consiunption  must  be  disposed  of  by 
means  of  burial  under  a  minimum  of  24 
inches  of  soil  in  a  non-agricultiual  area 
that  will  not  be  cultivated  or  in  an 
approved  landfill. 

10.  Section  301.89-13  would  be 
revised  to  read  as  follows: 
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§301.89-13    Treatments. 

All  conveyances,  mechanized 
harvesting  equipment,  seed 
conditioning  equipment,  grain  elevators, 
and  structures  used  for  storing  and 
handling  wheat,  durum  wheat,  or 
triticale  required  to  be  cleaned  under 
this  subpart  must  be  cleaned  by 
removing  all  soil  and  plant  debris.  If 
disinfection  is  required  by  an  inspector 
in  addition  to  cleaning,  the  articles  must 
be  disinfected  by  one  of  the  methods 
specified  in  paragraph  (a),  (b),  or  (c)  of 
this  section,  unless  a  particxilar 
treatment  is  designated  by  an  inspector. 
The  treatment  used  must  be  that 
specified  by  an  inspector: 

(a)  Wetting  all  surfaces  to  the  point  of 
runoff  with  one  of  the  following  1.5 
percent  sodium  hypochlorite  solutions 
and  letting  stand  for  15  minutes,  then 
thoroughly  washing  down  all  surfaces 
after  15  minutes  to  minimize  corrosion: 

(1)  One  part  Ultra  Clorox  brand 
regular  bleach  (6  percent  sodium 
hypochlorite;  EPA  Reg.  No.  5813-50)  in 
3  parts  water;  or 

(2)  One  part  CPPC  Ultra  Bleach  2 
{6.15  percent  sodiiun  hypochlorite;  EPA 
Res.  No.  67619-8)  in  3.1  parts  water.    • 

(b)  Applying  steam  to  all  surfaces 
imtil  the  point  of  rimoff,  and  so  that  a 


critical  temperature  of  170  °F  is  reached 
at  the  point  of  contact. 

(c)  Cleaning  with  a  solution  of  hot 
water  and  detergent,  applied  under 
pressure  of  at  least  30  poimds  per 
square  inch,  at  a  minimum  temperature 
of  170°F. 

§301.89-14    [Removed  and  Reserved] 

11.  Section  301.89-14  would  be 
removed  and  reserved. 

Done  in  Washington,  DC,  this  1st  day  of 
July  2003. 

Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  03-17202  Filed  7-7-03;  8:45  am] 
3tUJNG  CODE  3410-3*-4> 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  373 

9  CFR  Part  60 
[Docket  No.  02-062-1] 
RIN  0579-AB50 

Cost-Sharing  for  Animal  and  Plant 
Health  Emergency  Programs 

AGiENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  new 
regulations  that  would  establish  criteria 
to  determine  the  Federal  share  of 
financial  responsibility  relative  to  States 
and  other  cooperators  in  an  emergency 
in  which  an  animal  or  plant  pest  or 
disease  threatens  the  agricultural 
production  of  the  United  States.  The 
increasing  fi-equency  of  new  pest  and 
disease  incursions,  the  variation  in  cost- 
sharing  arrangements  eunong  past  and 
present  emergency  programs,  and 
constraints  on  Federal  and  State 
resources  necessitate  a  more  consistent 
and  predictable  approach  to  cost 
allocation  among  program  participants. 
The  cost-sharing  arrangements  provided 
in  this  proposed  rule  would  apply  to 
most  emergency  program  activities, 
including  the  pajnnent  of  compensation, 
that  are  authorized  under  the  Plant 
Protection  Act  and  the  Animal  Health 
Protection  Act.  This  would  include 
funding  provided  to  respond  to  an 
emergency,  as  well  as  funding  included 
in  the  annual  budget  request  for  ongoing 
actions  previously  funded  through 
emergency  authority.  The  intent  of  this 
proposal  is  to  facilitate  long-term 
resource  planning  and  funding 


decisions  by  hoth  the  Federal 
Government  and  cooperators.  Since 
infestations  can  have  a  national  impact, 
as  well  as  affect  State  and  local 
governments,  industry,  and  producers, 
and  remedial  actions  will  benefit  all 
affected  interests,  there  needs  to  be  a 
way  to  determine  the  appropriate 
allocation  of  responsibility  in  combating 
these  infestations.  The  purpose  of  this 
rulemaking  is  to  describe  the  criteria 
that  would  be  used  to  determine  the 
appropriate  levels  of  responsibility 
between  the  Federal  Government  and 
cooperators. 

DATES:  We  wrill  consider  all  comments 
that  we  receive  on  or  before  September 
8,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-062-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71.  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-062-1.  If  you 
use  e-mail,  address  your  conunent  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-062-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kevin  Shea,  Director,  Policy  and 
Program  Development,  APHIS,  4700 
River  Road,  Unit  116,  Riverdale,  MD 
20737-1237;  (301)  734-5136. 
SUPPLEMENTARY  INFORMATION: 

Background 

Emergency  Program  Authorities  and 
Operations 

The  Plant  Protection  Act  (7  U.S.C. 
7701-7772)  and  the  Animal  Health 
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Protection  Act  (7  U.S.C.  8301-8317) 
assign  to  the  Federal  Govenunent 
responsibility  to  prevent  the 
introduction,  spread,  and  establishment 
of  plant  pests,  noxious  weeds,  and  pests 
and  diseases  of  livestock  in  the  United 
States.'  These  Acts  authorize  the 
Secretary  of  Agriculture  (Secretary)  to 
regulate  animals  and  plants,  their 
products,  and  other  articles  in  foreign 
and  interstate  commerce;  to  hold,  treat, 
and  destroy  such  articles;  and  to 
cooperate  with  various  entities, 
including  State  and  local  governments 
and  industry  groups  (cooperators),  to 
carry  out  programs  to  detect,  control, 
and  eradicate  pests  emd  diseases.  These 
Acts  also  provide  the  Secretary 
additional  regulatory  and  funding 
authority,  including  the  payment  of 
compensation,  in  cases  of  pest  and 
disease  emergencies. 

The  occiurence  of  pests  or  diseases 
that  are  either  foreign  to  or  not  widely 
prevalent  in  the  United  States  poses  a 
serious  threat  to  the  health  and 
economic  viability  of  U.S.  animal  and 
plant  resources.  These  outbreaks  are 
generally  easier  and  less  costly  to 
control  and  eradicate  if  action  is  taken 
immediately  following  detection.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agricultiu^  (USDA)  provides  national 
leadership  in  implementing  the 
Secretary's  authorities,  including 
emergency  authorities,  to  detect, 
control,  and  eradicate  invasive  pests 
and  diseases.  APHIS  firequently 


conducts  these  emergency  programs  in 
conjunction  with  affected  States  and 
other  cooperators. 

Emergency  Program  Costs;  Recent 
Trends;  Constraints  on  Federal 
Resources 

The  cost  of  activities  carried  out 
imder  emergency  program  authorities  to 
detect,  control,  and  eradicate  pests  and 
diseases  generally  has  been  shared  by 
APHIS  and  the  State(s).  These  cost- 
sharing  arrangements  may  also  include 
industries,  organi2ations,  and  groups 
that  benefit  firom  or  are  affected  by  these 
animal  and  plant  protection  activities. 
The  allocation  of  emergency  program 
costs  among  APHIS  and  other 
cooperators  has  varied  depending  upon 
the  particular  pest  or  disease,  as  well  as 
other  factors,  such  as  the  location  cf  the 
outbreak  or  occiurence.  For  example, 
cooperative  programs  for  eradicating 
fruit  flies  have  historically  operated  on 
an  equal  cost-sharing  basis  with  the 
affected  States.  In  the  recent  outbreak  of 
plum  pox  virus,  a  new  pest  in  the 
United  States,  the  State  of  Pennsylvania 
assumed  a  significant  portion  of  the 
financial  obligation  for  the  operational 
program  within  the  State,  while  APHIS 
contributed  to  the  financing  of  activities 
to  guard  against  the  spread  of  the  pest 
to  other  stone  fruit  producing  States. 
However,  in  the  case  of  Asian 
longhomed  beetle  (ALB),  APHIS  has 
assumed  most  of  the  cost  of  the 
operational  program. 


A  close  examination  of  these 
programs  reveals  that  cost  allocations 
have  been  implicitly  based  on  at  least 
three  factors:  The  size  of  the  outbreak 
area,  the  area  at  risk  beyond  the  initial 
outbreak,  and  the  nature  of  the  pest. 
APHIS'  actions  to  eradicate  the  plum 
pox  virus  and  ALB  outbreaks  were 
based  on  the  technical  feasibility  in 
carrying  out  each  action  (presented  by 
the  small  size  of  the  initial  outbreak 
areas)  and  the  risk  of  spread  to 
nonaffected  areas  in  the  absence  of  early 
and  rapid  response  by  the  Federal 
Government.  The  Federal  share  of  costs 
for  both  pest  outbreaks  has  been  greater 
than  the  cooperators'  share  as  the 
resources  at  risk  in  the  nonaffected  areas 
were  much  larger  than  those  in  the 
affected  areas.  The  nature  ofHhe  pest  is 
an  additional  factor  taken  into 
consideration  in  determining  the 
Federal  cost  share  level  in  an  emergency 
program.  As  a  proportion  of  the  total 
cost,  the  Federal  share  of  the  plum  pox 
control  program  is  smaller  than  the 
Federal  share  of  the  ALB  emergency 
program.  This  reflects  the  greater 
responsibility  of  the  Federal 
Government  in  safeguarding  public 
resources  as  the  pest  in  the  ALB  case 
largely  affects  non-conunercial,  lu-ban 
trees  and  forests. 

In  recent  years,  the  number  of 
infestations,  as  well  as  the  average  and 
total  cost  of  eradication  programs  to  the 
Federal  Government  have  increased 
significantly,  as  the  following  Table  1 
illustrates: 


Table  1.— Emergency  Funding  Transferred  From  the  Commodity  Credit  Corporation 


Total  funding  ($  in  millions)  

Average  annual  funding  ($  in  millions) 

No.  of  pest  infestations '"' 

No.  of  times  annual  funding  for  an  infestation  was: 

$10  million  or  more 

$25  million  or  more 

$50  million  or  nruxe 


FY  1981-88 


41 

7 
3 

1 
0 
0 


FY  1987-92 


66 
11 

4 

1 
1 
0 


FY  1993-98 


136 
23 
•  4 

5 
0 
0 


FY  1999-2003 


1,234 

264 

19 

27 
14 
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We  believe  that  a  better  defined,  more 
consistent  approach  to  cost  sharing  and 
the  allocation  of  financial  responsibility 
among  the  Federal  Government,  State(s), 
and  other  cooperators  would  improve 
planning  and  funding  decisions  in 
emergency  programs,  hi  response  to  this 
need,  and  as  explained  in  greater  detail 
below,  we  are  proposing  that 
predeterm'ined  cost-sharing  percentages 
apply  to  certain  emergency  program 
activities. 


•  The  Plant  Protection  Act  and  the  Animal  Health 
Protection  Act  give  specific  meaning  to  the  terms 
"plant  pest"  and  "noxious  weed,"  and  "pest"  and 


Emergency  Program  Activities  Subject  to 
Cost-Sharing 

There  are  a  niunber  of  activities 
conducted  as  part  of  an  emergency 
program,  beginning  with  the  detection 
of  the  pest  or  disease,  that  we  believe 
should  be  subject  to  a  predetermined 
cost-sharing  arrangement.  These  would 
include  such  activities  as: 

•  Delimiting  surveys  and  diagnostics. 

•  Control  or  eradication  operations 
(e.g.,  chemical,  biological,  and/or 


"disease"  of  "livestock.  '  In  this  Supplementary 
Information,  we  frequently  use  the  term  "pests  and 


mechanical  treatment  regimens, 
including  animal,  plant,  and  product 
destruction  and/or  disposal). 

•  Research  and  methods  development 
specific  to  outbreaks,  if  such  activities 
are  anticipated  to  rapidly  contribute  to 
the  success  of  the  control  or  eradication 
operations. 

•  Public  information  activities 
specific  to  outbreaks  and  designed  to 
contribute  to  the  success  of  the  control 
or  eradication  operations. 


diseases"  or  "pests  or  diseases"  to  encompass  the 
terms  found  in  the  Acts. 
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•  The  payment  of  compensation. 

'Allocating  the  financial  responsibility 
among  the  Federal  government,  State(s), 
and  other  CQoperators  would  depend  on 
the  nature  of  the  pest  or  disease,  the 
extent  of  areas  affected  by  the  pest  or 
disease  versus  currently  nonaffected, 
but  potentially  threatened  areas,  the 
amount  of  time  that  has  elapsed  since 
the  commencement  of  the  emergency 
program,  and  the  abiUty  of  States  and 
local  cooperators  to  conduct  and/or 
fund  the  activities,  as  discussed  later. 

We  believe  that  the  costs  for 
enforcement  of  regulations  on  interstate 
and  intrastate  movements  in 
conjunction  with  specific  emergency 
programs  should  be  allocated  directly  to 
APHIS  and  the  States  as  appropriate. 
We  recognize  that  in  practice,  however, 
these  activities  may  be  indistinguishable 
from  one  another,  and  that  these 
activities  could  be  subject  to  a 
predetermined  cost-sharing  arrangement 
on  a  case-by-case  basis.  We  also 
recognize  that  compensation  payments 
are  sometimes  used  in  conjiuiction  with 
other  emergency  program  activities  (e.g., 
to  encourage  expedited  reporting  of  an 
infestation,  thereby  contributing  to 
control  or  eradication  of  the  pest  or 
disease).  As  described  in  the  following 
section,  we  invite  comments  on  the 
inclusion  of  the  cost  of  these  pa)anents 
in  a  predetermined  cost-sharing 
arrangement. 

Compensation 

In  some  emergency  programs, 
compensation  payments  are  made  to 
producers  and  other  persons  for  the 
destruction  of  animals  and  materials 
affected  by  pest  or  disease,  or  for  related 
cleaning  and  disinfection  costs.  Since 
the  Federal  Govenunent  and  States 
often  share  the  payment  of  these  costs, 
our  proposal  to  establish  predetermined 
cost-sharing  arrangements  for 
emergency  programs  would  also  apply 
to  compensation  payments  to  producers 
and  other  affected  persons.  If  tJie 
emergency  program  includes  the 
payment  of  compensation,  then  the  cost- 
sharing  percentage  would  be  applied 
either  to  the  emergency  program  costs  in 
total  (including  payments  of 
compensation)  or  to  the  compensation 
and  non-compensation  components 
separately,  at  the  discretion  of  the 
Secretary. 

By  applying  the  proposed  cost-sharing 
criteria  to  the  payment  of  compensation, 
this  proposed  rule,  if  implemented, 
could  affect  other  APHIS  regulations 
that  cover  the  pajmient  of  compensation 
and  other  emergency  program  costs  for 
specific  animal  and  plant  pests  and 
diseases.  The  rule  portion  of  this 
dociunent  does  not  specify  what  those 


potential  changes  would  be.  However, 
the  final  rule,  if  Implemented,  would 
include  any  necessary  changes  to  other 
APHIS  regulations. 

Factors  Affecting  the  Federal  Share  of 
Emergency  Progmm  Costs 

We  have  identified  certain  factors  that 
we  believe  should  influence  the  relative 
levels  of  Federal  and  coop>erator  support 
in  emergency  program  activities  covered 
by  our  proposal. 

Priority  Pests  and  Diseases 

Of  particular  concern  are  highly 
contagious,  virulent  diseases,  suti  as 
foot-and-mouth  disease,  and  other  pests 
or  diseases  that  can  spread  rapidly,  and 
quickly  affect  production,  markets,  and/ 
or  the  environment  over  a  large  area. 
Also  of  concern  are  pests  or  diseases 
that,  while  not  contagious  (or  as 
contagious),  affect  human  health  with 
resulting  effects  on  the  marketing  of 
agricultural  products.  Full,  immediate, 
and  sustained  application  of  Federal 
resomres  generally  is  required  to 
eliminate  these  pests  and  diseases  or 
minimize  their  effects.  Our  proposed 
rule,  as  discussed  below,  would  refer  to 
these  pests  and  diseases  as  "priority 
pests  and  diseases."  We  believe  that  the 
following  pests  and  diseases  would 
likely  fall  into  this  category: 

•  Foot-and-mouth  disease 

•  Hog  cholera  (classical  swine  fever) 

•  Highly  pathogenic  avian  influenza 

•  Exotic  Newcastle  disease 

•  Rinderpest 

•  Africjm  swine  fever 

•  Contagious  bovine 
pleuropneumonia 

•  Lumpy  skin  disease 

•  Bovine  spongiform  encephalopathy 

•  Downy  mildew  of  com 

•  Wheat  rust 

The  Extent  of  Affected  Versus 
Nonaffected  Areas 

Pest  and  disease  outbreaks  usually  (if 
inspection,  monitoring,  and  surveillance 
programs  are  effective)  begin  at  only  one 
or  a  few  loci.  The  Federal  government 
has  a  statutory  responsibility  imder  the 
Plant  Protection  Act  and  the  Animal 
Health  Protection  Act  to  protect 
susceptible  animal,  plant,  and 
environmental  resoiu-ces  that  are  free  of 
the  pest  or  disease  by  preventing  its 
interstate  spread  and  taking  actions  to 
eliminate  the  outbreak.  When  a  pest  or 
disease  outbreak  occiu^,  program 
specialists  conduct  assessments  of  its 
potential  rate  of  spread  and 
consequences.  We  believe  that  the 
Federal  share  of  emergency  program 
costs  should  be  higher  in  situations 
where  the  areas  or  resources  affected  by 
the  pest  or  disease  occurrence  are  small, 


but  the  nonaffected  areas  or  resources  at 
risk  are  high.  While  there  are 
innumerable  such  scenarios,  we  believe 
that  the  nonaffected  areas  or  resources 
at  risk  in  these  situations  should  be  at 
least  10  times  greater  than  the  affected 
areas  or  resources.  Nonaffected  areas  or 
resources  at  risk  would  include  those 
areas  where  the  pest  or  disease  could 
spread  within  1  year  in  the  absence  of 
any  action  to  control  or  eradicate  the 
pest  or  disease.  For  larger  outbreaks  in 
which  many  States  are  affected 
(particularly  States  with  commercial 
interests)  and  participating  in  the 
emergency  program,  the  Federal  share  of 
program  costs  should  be  lower. 

Timing  of  Emergency  Program 
Operations — Financial  Resources  of 
Cooperators 

Long-standing  relationships  between 
APHIS  and  State  and  industry 
cooperators  usually  enable  an  effective 
programmatic  response  to  serious 
outbreaks.  However,  cooperator 
contributions  are  frequently  in-kind  or 
intangible,  especially  in  the  early  stages 
of  a  program.  States  or  other  cooperators 
may  lack  financial  resources  of  the 
magnitude  required,  or  they  may  lack 
the  capability  to  quickly  access  those 
resources. 

In  situations  where  the  success  of 
detection,  control,  or  eradication 
operations  is  especially  time  sensitive 
and  program  objectives  may  be  achieved 
in  a  relatively  short  period  of  time, 
leading  to  lower  total  program  costs,  we 
believe  that  the  Federal  government 
should  be  prepared  to  provide  more 
financial  support  early  in  the  program  to 
ensure  a  timely  and  cost-effective 
response  to  a  pest  or  disease  occurrence. 
We  also  believe  that  even  in  emergency 
programs  of  longer  anticipated  duration, 
for  reasons  stated  above,  our  cooperators 
may  not  be  able  to  provide  their  full 
share  during  the  program's  early  stages. 
In  these  situations,  we  would  expect 
that  cooperator  contributions  would 
increase  after  the  emergency  program 
has  been  in  operation  for  several  years. 

As  we  have  said,  we  believe  that  the 
Federal  government  has  a  responsibility 
to  take  leadership  in  rapidly  responding 
to  a  pest  or  disease  occurrence.  We  are 
committed  to  carrying  out  that 
responsibility.  We  also  beUeve  that 
States  and  other  cooperators  have  and 
should  continue  to  share  in  that 
responsibility.  In  that  regard,  it  is  our 
desire  that  our  cooperators  continue  to 
develop  the  capacity,  including  funding, 
to  be  full  participants  in  emergency 
programs. 

We  intend  to  continue  to  work  with 
our  cooperators  to  develop  emergency 
response  capabilities,  including 
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commitment  and  capacity  for  cost 
sharing.  In  recent  years,  APHIS  has 
worked  with  States  to  develop 
Standards  for  State  Animal  Health 
Emergency  Management  Systems.  These 
standards  include  a  standard  addressing 
the  adequacy  of  funding  mechanisms 
and  the  sufficiency  of  funding  to  meet 
animal  health  emergency  needs.  APHIS 
and  the  States  should  work  toward 
achieving  perfonnance  goals  for  the 
development  of  the  standards  and  tie 
financial  support  of  State  involvement 
in  a  given  program  activity  to  meeting 
these  goals.  We  intend  to  cajry  out 
similar  efforts  to  help  strengthen 
Federal  and  State  plant  health 
emergency  management  systems. 

Cost-Sharing  Percentages 

We  believe  that,  as  a  starting  point, 
the  Federal  share  of  covered  emergency 
program  costs  should  be  up  to  50 
percent.  We  believe  that  the  following 
factors  could  cause  an  increase  in  this 
percentage: 

•  If  higher  Federal  involvement  in  the 
early  stages  of  an  emergency  program 
would  lead  to  lower  total  program  costs. 

•  If  the  areas  or  value  of  resources  at 
risk  (e.g.,  nonaffected  areas)  are  very 
large  compared  to  the  affected  area. 

•  If  a  State  or  other  cooperator  lacks 
financial  resources. 

•  If  the  emergency  involves  a  priority 
pest  or  disease. 

We  also  believe  that  if  the  pest  or 
disease  directly  affects  one  or  more 
State  commercial  interests  within  the 
affected  area,  then  the  Federal  share 
would  be  slightly  lower. 

Duration  of  Programs 

We  propose  that  Federal  funding 
would  continue  for  no  more  than  10 
years  for  new  emergency  programs  or  5 
years  for  programs  already  underway, 
unless  the  Secretary  determines  that 
Federal  payments  for  a  longer  period  are 
necessary.  We  would  also  provide  that 
if  the  same  pest  or  disease  occurs  in  a 
location  that  is  geographically  separate 
from  the  original  outbreak,  or  reoccurs 
in  the  area  of  the  original  outbreak 
following  a  prescribed  time  period  after 
eradication  is  completed,  as  determined 
by  a  USDA  scientific  assessment,  then  it 
could  be  considered  a  new  outbreak  and 
subject  to  new  cost-sharing  and  program 
duration  requirements. 

Proposed  Rule 

Based  on  the  general  principles  just 
discussed,  we  are  proposing  regulations 
that  would  establish  criteria  to 
determine  the  Federal  share  of 
emergency  program  costs  relative  to 
States  and  other  cooperators.  The 
regulations  would  be  in  two  new  parts 
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in  the  Code  of  Federal  Regulations 
(CFR),  one  part  in  the  plant-related 
provisions  of  title  7,  chapter  III,  and  one 
part  in  the  animal-related  provisions  of 
title  9,  chapter  I,  subchapter  B. 

The  two  new  parts,  "Cost  Sharing  for 
Plant  Health  Emergency  Programs"  to 
appear  at  7  CFR  part  373,  and  "Cost 
Sharing  for  Animal  Health  Emergency 
Programs"  to  appear  at  9  CFR  part  60, 
would  be  constructed  similarly:  Each 
would  contain  a  section  that  provides 
definitions  for  specific  terms  used  in  the 
part;  a  section  that  authorizes  the 
Administrator  of  APHIS,  USDA 
(Administrator)  to  assign  "priority" 
status  to  certain  pests  and  diseases;  a 
section  that  provides  criteria  for 
determining  the  Federal  share  of 
emergency  program  costs;  a  section  on 
funding  shortfalls  and  other  funding 
adjustments  among  cooperating  parties; 
a  section  on  activities  not  subject  to 
cost-sharing;  and  a  section  that  clarifies 
the  authority  of  the  Secretary  to 
implement  agreements  with  respect  to 
funding  responsibilities  of  APHIS  and 
other  cooperators  in  carrying  out  an 
emergency  program.  These  two  parts  are 
almost  identical  in  structure  and 
content  except  that  7  CFR  part  373 
would  cover  emergency  program 
activities  carried  out  under  the  authority 
of  the  Plant  Protection  Act,  and  9  CFR 
part  60  would  cover  emergency  program 
activities  carried  out  under  the  authority 
of  the  Animal  Health  Protection  Act. 

Definitions 

Both  7  CFR  part  373  and  9  CFR  part 
60  would  begin  with  a  definition 
section,  §373.1  and  §60.1,  respectively. 
The  terms  defined  in  each  section 
would  be  the  same:  Administrator, 
commencement  of  the  emergency 
program.  cooperator(s),  emergency 
program,  emergency  program  costs, 
Federal  base  percentage,  OMB, 
Secretary,  and  State. 

Proposed  §§  373.1  and  60.1  would 
define  Administrator  as  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  United  States 
Department  of  Agricultiu-e,  or  any 
person  authorized  to  act  for  the 
Administrator. 

In  proposed  §§  373.1  and  60.1,  the 
term  commencement  of  the  emergency 
program  would  refer  to  the  date  that  the 
Secretary  determines  an  emergency 
exists  or  the  date  that  emergency 
funding  is  approved,  whichever  comes 
first. 

In  proposed  §  373.1.  a  cooperatorfs) 
would  refer  to  a  State  or  political 
subdivision  of  a  State,  a  domestic  ■ 
organization  or  association,  or  other 
person  who  participates  in  an 
emergency  program  with  the  Federal 


government.  To  parallel  the  statutory 
language  found  in  the  Animal  Health 
Protection  Act,  proposed  §60.1  would 
vary  slightly  from  §  373.1  by.also 
referring  to  Indian  tribes. 

hiproposed  §373.1, an  emergency 
program  would  refer  to  those  activities 
carried  out  under  the  authority  of  the 
Plant  Protection  Act  in  connection  with 
an  emergency,  including  delimiting 
surveys;  testing  and  related  diagnostic 
activities;  regulatory  enforcement; 
chemical,  biological,  mechanical,  and 
other  detection,  control,  and  eradication 
activities,  including  destruction  and 
disposal  of  plants,  plant  products,  and 
other  articles;  the  payment  of 
compensation;  and  research,  methods 
development,  and  public  information 
activities  carried  out  specifically  in 
connection  with  an  emergency.  The 
proposed  definition  of  emergency 
program  in  §  60.1  would  parallel  the 
proposed  definition  of  emergency 
program  in  §  373.1  except  that  §60.1 
would  refer  to  the  authority  of  the 
Animal  Health  Protection  Act  instead  of 
the  Plant  Protection  Act.  ' 

Proposed  §§  373.1  and  60.1  would 
define  emergency  program  costs  as 
financial,  personnel,  and  other 
resources  necessary  to  carry  out  an 
emergency  program,  without  regard  to 
the  entity  or  individual  that  provides 
the  resources  or  the  manner  in  which 
they  are  provided. 

Proposed  §§  373.1  would  define 
Federal  base  percentage  as  the  initial 
percentage  share  of  emergency  program 
costs  the  Secretary  is  authorized  to  pay 
in  connection  with  an  emergency 
involving  a  plant  pest  or  noxious  weed, 
while  proposed  §60.1  would  define  the 
same  term  as  the  initial  percentage  share 
of  emergency  program  costs  the 
Secretary  is  authorized  to  pay  in 
connection  with  an  emergency 
involving  a  pest  or  disease  of  livestock. 
In  proposed  §§  373.1  and  60.1,  OMB 
would  refer  to  the  Office  of  Management 
and  Budget  of  the  United  States 
Government. 

Proposed  §§373.1  and  60.1  would 
define  State  as  each  of  the  States  of  the 
United  States,  the  District  of  Columbia, 
Puerto  Rico,  the  Northern  Mariana 
Islands,  Guam,  the  Virgin  Islands  of  the 
United  States,  or  any  other  territory  or 
possession  of  the  United  States. 

Finally,  proposed  §§  373.1  and  60.1 
would  define  Secretary  as  the  Secretary 
of  Agriculture  of  the  United  States  or 
any  officer  or  employee  of  the  United 
States  Department  of  Agriculture 
authorized  to  act  for  the  Secretary. 

Priority  Pests  and  Diseases 
In  proposed  §  373.2,  the 
Administrator  would  be  authorized  to 
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designate  certain  plant  pests  and 
noxious  weeds  as  priority  plant  pests 
and  noxious  weeds.  In  making  such  a 
determination,  the  Administrator  would 
consider  the  degree  of  contagion  and  the 
human  health  and  market  effects  of  the 
plant  pest  or  noxious  weed  and  other 
relevant  factors.  The  Administrator  may 
notify  the  public  from  time  to  time, 
through  publication  of  a  list  in  the 
Federal  Register,  of  the  priority  plant 
pests  and  noxious  weeds.  Proposed 
§  60.2  would  contain  a  similar  provision 
providing  the  Administrator  with  the 
authority  to  designate  certain  pests  and 
diseases  of  livestock  as  priority  pests 
and  diseases  of  livestock.  Assuming  the 
final  rule  is  implemented,  we  intend  to 
publish  a  notice  that  would  list  those 
pests,  noxious  weeds,  and  diseases  that 
we  consider  to  be  priority  pests  and 
diseases  at  the  time  of  publication  of  the 
final  rule. 

Federal  Share  of  Emergency  Program 
Costs 

Proposed  §§  373.3  and  60.3  would  set 
forth  criteria  and  cost-sharing 
percentages  that  would  be  used  to 
determine  the  Federal  share  of 
emergency  program  costs.  Both  sections 
are  almost  identical  in  construction, 
other  than  referring  to  plant  pests  or 
noxious  weeds  (in  the  case  of  proposed 
§  373.3)  or  pests  or  diseases  of  livestock 
(in  the  case  of  proposed  §  60.3). 

Proposed  §  373.3(a)  would  provide 
that,  in  connection  with  an  emergency 
involving  a  plant  pest  or  noxious  weed 
and  upon  agreement  of  the  States  or 
political  subdivisions  of  States, 
domestic  organizations  or  associations, 
or  other  persons  to  participate  in  an 
emergency  program,  the  Secretary 
would  be  authorized  to  pay,  subject  to 
the  availability  of  funding,  emergency 
program  costs  as  provided  under 
proposed  §  373.3(b).  Paragraph  (a)  of 
§  373.3  would  also  provide  that  such 
payments  could  be  made  for  no  more 
than  10  years  (or,  for  emergency 
programs  currently  underway,  for  no 
more  than  5  years  after  the  effective  date 
of  the  final  rule),  unless  the  Secretary 
determines  that  payments  for  a  longer 
period  are  necessary.  However,  if  the 
same  pest  or  disease  occiu-s  in  a  location 
that  is  geographically  separate  from  the 
original  outbreak,  or  reocciu-s  in  the  area 
of  the  original  outbreak  following  a 
prescribed  time  period  after  eradication 
is  completed,  as  determined  by  a  USDA 
scientific  assessment,  then  it  could  be 
considered  a  new  outbreak  and  subject 
to  new  cost-sharing  and  program 
duration  requirements.  Proposed 
§  60.3(a)  woidd  provide  the  same 
requirements.  However,  in  order  to 
parallel  the  statutory  language  found  in 


the  Animal  Health  Protection  Act, 
§  60.3(a)  woidd  vary  slightly  from 
§  373.3(a)  by  also  referring  to  Indian 
tribes  among  the  list  of  cooperators. 

Proposed  §§  373.3(b)  and60.3(b)  set 
forth  the  basic  criteria  for  determining 
the  Federal  share  of  costs  in  an 
emergency  program.  In  connection  with 
an  emergency  involving  a  plant  pest  or 
noxious  weed  (in  the  case  of  proposed 
7  CFR  part  373),  or  a  pest  or  disease  of 
livestock  (in  the  case  of  proposed  9  CFR 
part  60),  the  Secretary  could  make 
payments  of  Federal  funds  of  up  to  50 
percent  of  emergency  program  costs.  We 
would  refer  to  this  percentage  figiire  as 
the  "Federal  base  percentage."  Further, 
the  Secretary,  in  consultation  with  the 
Office  of  Management  and  Budget 
(OMB),  could  increase  or  decrease  the 
Federal  share  of  emergency  program 
costs  relative  to  the  Federal  base 
percentage  as  follows: 

•  Timing  of  program  and  its  effect  on 
total  program  costs.  If  the  Secretary 
determines  that  a  higher  level  of  Federal 
involvement  in  the  early  stages  of  an 
emergency  program  would  lead  to  lower 
total  emergency  program  costs,  then  the 
Secretary,  in  consultation  with  OMB, 
could  increase  the  Federal  share  of 
emergency  program  costs  by  up  to  30 
percent  above  the  Federal  base 
percentage  during  the  first  8  months 
after  commencement  of  the  emergency 
program,  and  could  increase  the  Federal 
share  of  emergency  program  costs  by  up 
to  15  percent  above  the  Federal  base 
percentage  from  the  ninth  month 
through  the  24th  month  after 
commencement  of  the  emergency 
program. 

•  The  extent  of  affected  versus 
nonaffected  areas.  If  the  Secretary 
determines  that  the  area  or  value  of 
resources  at  risk  in  the  United  States  is 
at  least  10  times  greater  than  the  area  or 
value  of  resources  covered  by  the 
emergency  program,  then  the  Secretary, 
in  consultation  with  OMB,  could 
increase  the  Federal  share  of  emergency 
program  costs  by  up  to  20  percent  above 
the  Federal  base  percentage.  The  area  or 
value  of  resources  at  risk  in  the  United 
States  would  include  those  areas  where 
the  pest  or  disease  could  spread  within 

1  year  in  the  absence  of  any  action  to 
control  or  eradicate  the  pest  or  disease. 
We  invite  comment  on  the  criteria  that 
would  be  used  in  making  such  a 
determination. 

•  Lack  of  financial  resources.  If  the 
Secretary  determines  that  a  State  or 
other  cooperator  lacks  the  financial 
resources  required  to  cover  its  share  of 
emergency  program  costs,  or  lacks  the 
capability  to  quickly  access  those 
resources,  then  the  Secretary,  in 
consiUtation  with  OMB,  coiild  increase 


the  Federal  share  of  emergency  program 
costs  by  up  to  10  percent  above  the 
Federal  base  percentage  during  the  first 
24  months  after  commencement  of  the 
emergency  program.  In  order  to  qualify 
for  this  additional  Federal  funding,  the 
cooperator  would  have  to  demonstrate 
either  that  a  funding  body,  such  as  the 
State  legislature,  was  unable  to  meet  in 
time  to  provide  the  necessary  resources, 
or  that  the  affected  State  or  local  area 
was  experiencing  a  significant  and 
unexpected  reduction  in  resources.  We 
invite  comment  on  the  proposed  criteria 
for  determining  a  cooperators  lack  of 
financial  resources-  as  well  as  the  need 
for  and  effect  of  limiting  this  higher 
Federal  share  in  the  case  of  a  priority 
pest  or  disease  to  the  first  24  months  of 
the  emergency  program. 

•  Commercial  interest.  If  the 
Secretary  determines  that  the  pest  or 
disease  directly  affects  one  or  more 
State  commercial  interests  within  the 
area  covered  by  the  emergency  program, 
then  the  Secretary,  in  considtation  with 
OMB,  could  reduce  the  Federal  share  of 
emergency  program  costs  by  up  to  3 
percent  under  the  Federal  base 
percentage. 

•  Priority  pests  and  diseases.  If  the 
emergency  involves  a  priority  plant  pest 
or  noxious  weed  (in  the  case  of 
proposed  7  CFR  part  373)  or  a  priority 
pest  or  disease  of  livestock  (in  the  case 
of  proposed  9  CFR  part  60),  then  the 
Secretary,  in  consultation  with  OMB, 
could  pay  up  to  100  percent  of  the  total 
emergency  program  costs  authorized 
imder  proposed  part  373  or  proposed 
part  60  during  the  first  24  months  after 
commencement  of  the  emergency 
program.  We  invite  comment  on  the 
need  for  and  effect  of  limiting  this 
higher  Federal  share  in  the  case  of  a 
priority  pest  or  disease  to  the  first  24 
months  of  the  emergency  program. 

•  Certain  emergency  prelum 
activities.  We  believe  that  particular 
emergency  situations  may  necessitate 
deviation  from  the  cost-sharing 
percentages  just  discussed,  either  for  an 
entire  emergency  program  or  for 
particular  activities  of  an  emergency 
program.  Therefore,  we  are  proposing 
that  the  Secretary  may  determine,  in 
consultation  with  OMB  and  the 
cooperating  entities,  that  an  emergency 
program  or  certain  activities  within  that 
emergency  program  be  excluded  fit)m 
the  percentage  calculations  provided 
imder  proposed  §§  373.3(b)  and  60.3(b) 
or,  alternatively,  be  subject  to  a  different 
Federal  share  of  emergency  program 
costs.  We  expect  that  such  authority 
would  be  exercised  infrequently. 

•  Percentages  are  cumulative.  Any 
applicable  percentage  changes  to  the 
Federal  share  of  emergency  program 
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costs,  as  just  discussed,  would  be 
cumulative,  but  could  not  exceed  100 
percent  of  total  emergency  program 
costs  authorized  under  proposed  7  CFR 
part  373  or  proposed  9  CFR  part  60. 

•  Payment  of  compensation.  U  the 
emergency  program  includes  the 
pajrment  of  compensation,  then  the  cost- 
sharing  percentage  would  be  applied 
either  to  the  emergency  program  costs  in 
total  (including  payments  of 
compensation)  or  to  the  compensation 
and  non-compensation  components 
separately,  at  the  discretion  of  the 
Secretary. 

The  funding  percentages  provided  in 
proposed  §§  373.3  and  60.3  would  serve 
as  guidelines  for  the  Federal 
government.  States,  and  other 
cooperator  participants  to  facilitate 
long-term  cooperator  resource  planning 
juid  funding  decisions,  and  may  vary 
slightly  in  actual  application.  The 
Federal  share  percentages  would  not  be 
dependent  on  the  source  of  funds  (e.g., 
transfers  from  the  Commodity  Credit 
Corporation,  annual  appropriations, 
user  fees).  Traditionally,  however,  the 
source  of  Federal  funds  in  the  event  of 
an  emergency  is  the  Commodity  Credit 
Corporation. 

Proposed  §§  373.3(c)  and  60.3(c) 
would  provide  that  the  Federal  share  of 
emergency  program  costs,  as  determined 
under  proposed  §§  373.3(b)  and  60.3(b), 
would  be  subject  to  periodic  review  by 
the  Secretary,  in  consultation  with 
OMB,  as  conditions  warrant. 

We  recognize  the  uncertainties 
inherent  in  formulating  the  specific 
percentages  and  thresholds  in  our 
proposed  cost-sharing  arrangements, 
and  we  invite  comment  and  suggestions 
on  alternatives  to  those  proposed  here. 
We  also  recognize  that  implementing 
predetermined  cost-sharing 
arrangements  such  as  we  are  proposing 
is  a  complex  undertaking,  involving 
many  entities  and  a  variety  of  legal 
authorities  and  organizational 
capabilities.  We  solicit  your  coniments 
on  the  length  of  time  necessary  to 
implement  these  arrangements.  We 
anticipate  that  a  minimum  of  60  days 
would  be  necessary  to  implement  these 
arrangements  once  the  applicable 
requirements  are  published  as  a  final 
rule. 

Shortfalls  in  Obligations  and  Other 
Funding  Adjustments 

Proposed  §§  373.4  and  60.4  would 
provide  that  the  cost  allocation  assigned 
to  the  Federal  government  and  each 
cooperator  would  be  based  on 
ciunulative  funding  over  the  duration  of 
the  emergency  program.  Should  the 
Federal  government  or  any  cooperator 
fail  to  provide  adequate  program 
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funding  to  meet  their  funding  obligation 
for  a  given  year,  then  such  fimding 
shortfall  would  have  to  be  made  up 
prior  to  the  end  of  the  emergency 
program.  Similarly,  should  the  shortfall 
in  funding  by  the  Federal  government  or 
any  cooperator  require  other  parties  to 
provide  funding  that  exceeds  their 
obligation  in  any  given  year,  then  those 
parties  making  excess  payments  in  one 
year  would  have  the  latitude  to  reduce 
their  payments  in  subsequent  years  in 
an  amount  that  equals  the  amount  of 
excess  pajrment. 

Proposed  §§  373.4  and  60.4  would 
also  provide  that,  to  the  extent  that 
actual  funding  levels  change,  the 
difference  (plus  or  minus)  would  be 
applied  to  the  calculation  of  cumulative 
funding  as  soon  as  practicable.  In 
addition,  if  approved  by  APHIS  in 
consultation  with  cooperators,  any  in- 
kind  payment  (i.e.,  in  the  form  of 
services,  equipment,  etc.)  provided  by  a 
cooperator  could  be  coimted  towards 
their  funding  obligation  if  the  in-kind 
payment  represents  an  expense  that  is 
not  a  normal  program  cost  to  the 
cooperator  and  directly  affects 
emergency  program  objectives. 

Activities  Not  Subject  to  Cost  Sharing 

Under  proposed  §§  373.5  and  60.5, 
certain  activities  conducted  by  APHIS 
and  other  Federal  entities  that  relate  to 
the  control  and  eradication  of  pests  and 
diseases  would  not  be  subject  to  tJie 
cost-sharing  requirements  in  this 
proposal.  Specifically,  the  Federal 
government  would  provide  full  funding 
and  cost-sharing  criteria  would  not 
apply  to  control  and  eradication 
activities  that  do  not  directly  affect  the 
targeted  area,  pest,  or  disease  that  is  the 
focus  of  the  emergency  program.  For 
example,  this  would  include  national 
surveys  and  diagnostics;  research  not 
specific  to  the  outbreak;  public 
awareness  not  related  to  the  outbreak; 
control  and  eradication  programs  in 
other  countries;  preclearance  of 
passengers,  cargo  and  means  of 
conveyance;  and  port-of-entry 
inspection  of  passengers,  cargo  and 
means  of  conveyance. 

Implementing  Agreements 

As  discussed  previously  under 
proposed  §§  373.3(a)  and  60.3(a),  the 
payment  of  Federal  funds  by  the 
Secretary  for  emergency  program  costs 
would  depend,  in  part,  upon  the 
"agreement"  of  the  States  or  other 
cooperators  to  participate  in  the 
emergency  program. 

Proposed  §§  373.6  and  60.6  would 
provide  that  the  Secretary  may,  as  a 
condition  of  providing  the  Federal 
funding  pursuant  to  proposed  §  373.3 


(in  the  case  of  emergencies  involving 
plant  pests  and  noxious  weeds)  or  §  60.3 
(in  the  case  of  emergencies  involving 
pests  and  diseases  of  livestock),  enter 
into  agreements  with  cooperating 
entities.  Such  agreements  would  cover 
the  particular  responsibilities  of  the 
cooperating  parties,  including  funding 
obligations,  in  conducting  the 
emergency  program. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  significant 
for  purposes  of  Executive  Order  12866 
and,  therefore,  has  been  reviewed  by 
OMB. 

Below  is  an  economic  analysis  for  the 
proposed  rule  that  would  establish 
criteria  for  determining  the  share  of 
financial  responsibility  of  the  Federal 
government.  States,  and  other 
cooperators  should  an  outbreak  of  an 
animal  or  plant  pest  or  disease  occur  in 
the  United  States.  The  economic 
analysis  provides  a  cost-benefit  analysis 
as  required  by  Executive  Order  12866, 
as  well  as  an  analysis  of  the  potential 
economic  effects  of  this  proposed  rule 
on  small  entities,  as  required  by  the 
Regulatory  Flexibility  Act. 

Under  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772)  and  the  Animal 
Health  Protection  Act  (7  U.S.C.  8301- 
8317),  the  Secretary  of  Agriculture  is 
authorized  to  regulate  plants  and 
animals,  their  products,  and  other 
articles  in  foreign  and  interstate 
commerce;  to  hold,  treat,  and  destroy 
such  articles;  and  to  cooperate  with 
various  entities,  including  State  and 
local  governments  and  industry  groups 
(cooperators),  to  carry  out  programs  to 
detect,  control,  and  eradicate  plant 
pests,  noxious  weeds,  and  pests  and 
diseases  of  livestock.  These  Acts  also 
provide  the  Secretary  additional 
regulatory  and  funding  authority, 
including  the  pajrment  of  compensation, 
in  cases  of  pest  and  disease 
emergencies. 

Economic  Analysis 

The  Federal  Government,  primarily 
through  APHIS,  has  the  statutory 
responsibility  to  prevent  the 
introduction,  spread  and  establishment 
of  pests  or  diseases  of  plants  and 
animals  in  the  United  States.  APHIS 
frequently  conducts  prevention, 
detection,  control  and  eradication 
programs  in  conjunction  with  State 
counterparts.  In  a  cooperative 
arrangement,  the  program  funding  is 
generally  shared  by  APHIS  and  the 
State,  where  each  party  is  financially 
responsible  for  a  portion  of  the  program 
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costs.  The  funding  allocations  in  these 
arrangements  have  varied  depending 
upon  the  specific  pest  or  disease  and  its 
location.  There  appears  to  be  a  lack  of 
consistent  basis  for  determining  how  the 
financial  responsibility  between  the 
Federal  Government  and  its  cooperator 
is  allocated.  This  has  raised  questions 
r^arding  the  appropriate  Federal  role  in 
light  of  the  large  increase  in  emergency 
fimding  transfers  by  APHIS  over  the 
past  few  years. 

This  proposed  rule  sets  forth  specific 
cost-sharing  percentages  to  apply  to 
certain  emergency  program  activities, 
including  the  payment  of  compensation. 
Greater  certainty  about  cost-sharing 
would  facilitate  improved  planning  and 
fonding  decisions  by  the  Federal 
government  and  its  cooperators 
regarding  future  plant  and  animal  pest 
and  disease  emergency  programs. 

Need  for  Regulation 

The  public  good  aspect  of  pest  and 
disease  management  suggests  that 
prevention,  detection,  control,  and 
eradication  programs  are  most 
effectively  delivered  imder 
governmental  guidance.  These 
governmental  actions  confer  direct 
benefits  to  afiected  entities  and  the 
public  at  large.  Without  such  actions  by 
the  Federal  Government,  States,  and 
other  cooperators,  it  is  imlikely  that 
affected  individuals  coiUd  or  would  take 
sufficient  actions  to  prevent  the 
establishment  and  spread  of  exotic  pests 
and  diseases  of  plants  and  livestock. 

Some  animal  pests  and  diseases 
threaten  not  only  livestock  but  also 
wildlife  populations  that  inhabit  public 
land.  Certain  animal  pests  and  diseases 
may  also  be  transmitted  to  humans. 
Because  of  the  interstate  movement  of 
livestock  and  poultry  through  marketing 
and  distribution  channels,  animal  pests 
and  diseases  are  further  able  to  spread 
rapidly  beyond  a  localized  area.  Rapid 
response  by  the  Federal  Government, 
States,  and  other  cooperators  at  the  first 
sign  of  a  pest  or  disease  outbreak  is 
critical  to  prevent  widespread  losses. 
Greater  funding  certainty  would  be  one 
way  to  enhance  the  timeliness  and 
effectiveness  of  responses  to  pest  or 
disease  outbreaks. 

APHIS,  bom  its  inception  over  30 
years  ago,  has  participated  in  a  variety 
of  emergency  programs  with  cooperators 
to  detect,  control,  and  eradicate  pests 
and  diseases  of  plants  and  animals.  In 
the  early  1990s,  emergency  programs 
involving  new  pest  and  disease 
outbreaks  were  largely  associated  with 
fiiiit  fly  incursions.  When  a  pest  was 
introduced  into  the  United  States  on 
several  occasions  in  the  same         • 
geographical  locations,  such  as 


Mediterranean  fiiiit  fly  (Medfly)  in 
Florida  aiid  California,  Federal  and 
State  roles  became  more  defined  with 
each  reintroduction.  Memoranda-of- 
understanding  as  well  as  work  plans 
and  cost-sharing  formulas  were  agreed 
upon  on  an  annual  basis.  However, 
since  the  mid-1 990's,  there  has  been  a 
dramatic  increase  in  the  number  of  new 
pest  and  disease  occurrences  beginning 
with  the  discovery  of  Kamal  bunt  in 
1995.  The  cost  to  the  Federal 
government  has  correspondingly  risen 
as  it  responds  to  these  emergency 
outbreaks.  Given  today's  highly  mobile 
environment  and  global  agricultural 
economy,  the  threat  to  U.S.  agricultural 
and  nonagricultiual  resources  from  new 
pest  and  disease  incursions  is  ever 
present.  The  need  for  a  more  consistent 
and  predictable  cost  allocation  approach 
among  program  participants  is 
warranted  in  a  world  of  constrained 
resources. 

Recent  occiurences  of  the  highly 
contagious  foot-and-mouth  (FMD) 
disease  in  the  United  Kingdom  and 
other  countries  demonstrate  the  need  for 
advanced  planning  to  minimize  delays 
in  eradicating  an  outbreak  of  serious 
livestock  diseases  such  as  FMD.  The 
specific  cost-sharing  percentages 
between  the  Federal  government  and  its 
cooperators  as  set  forth  in  this  proposed 
rule  would  eliminate  uncertainty  in 
program  funding  allocations,  which 
could  delay  eradication  activities.  The 
fixed-formula  approach  to  cost-sharing 
as  set  forth  in  this  proposed  rule  would 
make  resource  planning  decisions 
simpler  for  all  parties  and  lessen  the 
chances  for  delays  in  eradication. 

Economic  Impact 

The  intent  of  the  proposed  rule  is  to 
lessen  funding  uncertainties  in 
conducting  emergency  programs.  An 
examination  of  the  funding  of  past 
emergency  programs  reveals  that  cost 
allocations  have  often  been  based 
implicitly  on  three  factors:  The  size  of 
the  outbreak,  the  area  at  risk  beyond  the 
initial  outbreak,  and  the  commercial 
interest  at  stake.  The  specific 
percentages  for  cost  sharing  as  provided 
for  in  this  proposed  rule  incorporate 
these  implicit  elements.  Particular  pest 
or  disease  outbreaks  may  necessitate 
deviations  from  these  percentages.  As 
compared  to  the  current  flexible  cost 
arrangement,  some  redistribution  of 
costs  among  cooperators  may  occur  due 
to  the  greater  specificity  in  cost-sharing 
percentages.  The  most  significant 
change  in  this  proposed  rule  would  be 
the  provision  that  stipulates  that  the 
amoimt  of  Federal  contribution  should 
be  based  on  a  specified  duration  of  an 
infestation  or  disease  occurrence.  The 


Federal  government  would  be  less 
obligated  financially  for  emergency 
proQBms  that  are  extended  in  time. 

This  proposed  rule  specifies  a  base 
Federal  share  of  up  to  50  percent  (i.e., 
Federal  base  percentage).  If  the  funding 
is  for  an  emergency  situation  which  has 
occurred  within  the  previous  8  months, 
an  additional  allotment  of  up  to  30 
percent  could  be  added  to  the  Federal 
base  percentage.  For  emergency 
programs  that  are  9  months  to  2  years 
in  duration,  the  Federal  contribution 
could  be  increased  by  up  to  15  percent, 
above  the  Federal  base  percentage.  A 
deduction  of  up  to  3  percent  could  be 
applied  in  situations  where  the  pest  or 
disease  affects  one  or  more  commercial 
interests  within  an  area  covered  by  the 
emergency  program. 

Pest  and  disease  outbreaks  may  occur 
in  States  that  lack  the  resources  or  the 
incentive  to  make  large  expenditiu^s. 
Further  consideration  may  be  given  to 
States  that  are  financially  unable  to 
contribute.  In  such  cases,  the  Federal 
share  may  increase  by  up  to  10  percent. 
Up  to  20  percent  could  also  be  allotted 
by  the  Federal  government  in  situations 
where  the  pest  or  disease  threat  outside 
the  outbreak  area  may  be  significant. 
Such  was  the  case  with  the  recent 
outbreak  of  the  Asian  longhorned  beetle, 
which  affected  urban  trees  in  New  York 
and  Illinois.  Should  this  pest  spread  to 
forest  trees  in  the  affected  States  and 
beyond,  the  impact  could  be 
economically  and  environmentally 
devastating. 

The  application  of  the  cost-sharing 
percentages  as  specified  in  this 
proposed  rule  is  anticipated  to  increase 
the  costs  to  the  Federal  government  in 
the  first  2  years  of  a  pest  or  disease 
outbreak  because  of  the  Federal 
additional  share  (i.e.,  up  to  30  percent 
and  15  percent)  paid,  but  may  lower 
costs  in  subsequent  years.  Table  2 
shows  that  in  FY  1999,  APHIS  spent 
about  $46  million  in  emergency  funds 
for  three  pest  outbreaks  that  would  have 
been  subject  to  the  cost-sharing 
provisions  as  proposed  in  this  rule.  The 
actual  Federal  share  comprised  55 
percent  of  total  program  costs. 
Cooperators  contributed  the  remaining 
45  percent  of  overall  program  costs  ($37 
million).  Due  to  the  detection  of  citrus 
canker  in  the  previous  year,  under  the 
proposed  rule,  the  Federal  cost  share  in 
FY  1999  would  have  been  slightly 
higher  by  2  percent.  For  FY  2000,  the 
overall  Federal  contribution  to 
emergency  programs,  if  allocated 
according  to  the  criteria  specified  in  this 
proposed  rule,  would  have  been  lower 
by  nearly  $12  million,  and  the  Federal 
cost-share  would  have  fallen  by  about  5 
percent.  In  FY  2001,  the  cost  savings 
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would  have  been  larger.  Applying  the 
Federal  cost-share  rate  according  to  the 
criteria  specified  in  th.e  proposed  rule 
would  have  saved  about  $64  million  in 
FY  2001.  lowering  the  overall  Federal 
share  from  78  percent  (the  actual  cost 
share  percentage  in  that  year)  to  58 
percent. 

The  adoption  of  the  proposed  rule  is 
anticipated  to  yield  savings  to  the 
Federal  Government  in  future  years 
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largely  due  to  the  limits  placed  on 
Federal  financial  contributions  to  long- 
term  emergency  programs,  especially 
those  involving  commodities  with 
commercial  interests.  As  an  emergency 
situation  dissipates,  a  greater  share  of 
the  funding  of  these  extended  programs 
should  appropriately  be  assumed  by  the 
affected  States  and  other  cooperators 
who,  with  time,  would  be  in  a  better 
position  to  obtain  the  necessary 

Table  2.— Distribution  of  the  Federal  Share  in  Emergency  Programs, 

•  ■  ($  millions)' 


resources  to  address  a  long-term  pest  or 
disease  situation. 

Additionally,  the  increased  program 
effectiveness  that  is  expected  to  result 
from  more  reliable  State  participation 
and  funding  certainty  would  yield 
economic  and  environmental  benefits 
over  the  long  run.  These  gains  are 
expected  to  balance  the  costs  to  State 
cooperators  from  redistribution. 

Actual  and  Under  Proposed  Rule 


— Progiani 


Actual  federal  share 


Operations 


Compensation 


Total 


Actual  non- 
Federal 
share 


Total  pro- 
gram cost 


Proposed 
Federal  per- 
centage 
share 


Federal 

share 

under 

proposed 

rule 


Savings 

under 

proposed 

rule 


FY  1999 


ALB2' 

Citrus  canker 
Medfly 


Total 
%  of  total 


9,010 
25.000 
11.935 


45.945 


9,010 
25,000 
11.935 


45.945 
55% 


2,572 
22,441 
12,353 


37,366 


11,582 
47,441 
24.288 


83.311 


75 
57 
47 


8,687 
27,041 
11,415 


47,143 
57% 


FY  2000 


324 

-2,041 

520 


1.198 


ALB2-3 

Belgian  sheep  ... 

Citrus  canker 

Pierce's  disease 
Plum  pox  virus  .. 
Scrapie^  


Total 
%  of  total 


16,180 
1,400 

81,821 

22,289 
3.653 

11,791 


137.134 


0 

700 

9.000 

0 

13.200 

1.200 


24.100 


16.180 
2.100 
90.821 
22.289 
16,853 
12,991 


161,234 
63% 


1,555 

0 

53,981 

32,423 

6,800 

0 


94.696 


17,735 
2,100 
144.739 
54,712 
23,653 
12,991 


255,930 


60 
77 
57 
62 
62 
47 


10,641 
1.617 
82,501 
33,921 
14,665 
6,106 


149,451 
58% 


5,539 
483 
8.320 
11,632 
2,188 
6,885 


11,783 


FY  2001 


alb: 3  

Belgian  sheep  

Bovine  TB^  .....v. 

Citois  canker 

Chronk:  wasting  disease 

Kamal  bunt 

Plum  pox  virus  

Rat)ies 


Total 
%  of  total 


51,698 

1,578 

14,524 

59,574 

701 

1.223 

2.112 

4.200 


135,610 


0 

0 

45.600 

57.872 

1.950 

6.100 

0 

0 


111,522 


51,698 
1,578 

60.124 
117,446 
2,651 
7.323 
2,112 
4.200 


247.132 
78% 


«11^  wnf*®"!''^  indkated,  Federal  expenditures  for  emergency  programs 
resent  funds  available  for  use  in  a  fiscal  year.  s*^    y  K-^y  «>  » 

2  ALB  =  Asian  longhomed  beetle. 


2.654 

0 

10,400 

41,235 

2,200 

2,000 

2,500 

8,886 


69,875 


54,352 
1,578 

70,524 

158,681 

4,851 

9,323 

4,612 

13.086 


317.007 


60 
62 
47 
62 
72 
47 
62 
52 


32.611 

978 

33,146 

98.382 

3,493 

4,382 

2,859 

6,805 


182.657 
58% 


19.087 

600 

26,978 

19,064 

-842 

2,941 

-747 

-2.605 


64.475 


are  based  on  transfer  funds  from  the  CCC.  These  figures  rep- 


're  =^?uSrS£^'  '^'^  *™='"<ted-'"nds  from  CCC  transfers  and  agency-level  appropriated  funds  available  for 


emergency  activities. 


Economic  Effects  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  effect  of  their 
rules  on  small  entities.  The  Small 
Business  Administration  (SBA)  has 
established  guidelines  for  determining 
when  establishments  are  to  be 
considered  small  under  the  Act.  This 
proposed  rule  is  not  expected  to  directly 


affect  commercial  entities  as  defined  by 
the  SBA. 

Under  these  circxmistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 


under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
xmder  Executive  Order  12988.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
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this  rule  will  be  preempted:  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Executive  Order  13132 

We  have  reviewed  this  proposed  rule 
under  Executive  Order  13132  and 
determined  that  it  does  not  have 
sufBcient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
assessment.  The  provisions  contained  in 
this  proposed  rule  would  not  have  a 
substantial  direct  effect  on  States  or 
thrar  political  subdivisions,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

The  Administrator  has  examined  the 
federalism  implications  of  the 
requirements  in  this  proposal,  i.e., 
criteria  for  determining  the  Federal 
share  of  emergency  program  costs 
relative  to  States  and  otiher  cooperators 
in  the  event  of  animal  or  plant  pest  or 
disease  outbreak  in  the  United  States. 
The  Administrator  believes  that  this 
action  adheres  to  Constitutional 
principles  for  the  exercise  of  Federal 
power  and  is  clearly  authorized  by 
statutory  authorities  delegated  to 
APHIS. 

This  proposed  action  focuses 
primarily  on  the  criteria  and  cost- 
sharing  percentages  that  would  be  used 
to  determine  the  Federal  share  of 
emergency  program  costs.  The  proposed 
rule  does  not  absolutely  impose  any 
new  compliance  costs  on  States  or  local 
governments  or  require  that  States  or 
local  governments  incur  new  costs  in 
support  of  emergency  programs  to 
prevent,  detect,  control,  or  eradicate 
disease. 

APHIS  already  conducts  cooperative 
control  and  eradication  programs  in 
conjunction  with  State  counterparts  and 
other  cooperators.  Ln  a  cooperative 
arrangement,  program  funding  is 
generally  shared  by  APHIS  and  the 
State,  with  each  party  being  financially 
responsible  for  a  portion  of  the  program 
costs.  The  cost-sharing  arrangements 
generally  have  been  the  result  of  case- 
by-case  negotiations  between  APHIS 
and  cooperators.  The  funding 
allocations  in  these  arrangements  have 
varied  depending  on  the  specific  pest  or 
disease  and  its  location.  We  believe  that 
establishing  criteria,  including 
predetermined  percentages  of  the 
Federal  share  of  program  costs,  will 
foster  greater  certainty  about  emergency 
program  cost  sharing  and  facilitate 
improved  planning  and  funding 
decisions  by  the  Federal  government 
and  its  cooperators. 


State  and  local  governments  have  the 
opportunity  to  comment  on  this 
proposed  rule,  and  we  encoiu'age  them 
to  submit  conunents  on  federaUsm 
concerns  or  any  other  issues. 

Unfunded  Mandates  Reform  Act  of 
1995 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
APHIS  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
APHIS  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  cosUy, 
more  cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

We  do  not  expect,  based  on  historical 
data,  that  this  proposed  rule  would 
contain  Federal  mandates  (under  the 
regulatory  provisions  of  Tide  II  of  the 
UMRA)  that  may  residt  in  new 
expenditures  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Thus,  this  proposed 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  die  UMRA. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  diis  proposed 
nde  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(0MB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  conunents 
refer  to  Docket  No.  02-062-1.  Please 
send  a  copy  of  your  conunents  to:  (1) 
Docket  No.  02-062-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Station  3C71,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIO,  USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rtde. 


The  Secretary  of  Agriculture  may,  as 
a  condition  of  providing  Federal 
funding  imder  proposed  7  CFR  part  373 
and  proposed  9  CFR  part  60,  enter  into 
agreements  with  States  and  other 
cooperating  entities.  Such  agreements 
would  specify  the  particular 
responsibilities,  including  funding 
obligations,  of  the  Federal  Government 
and  cooperators  in  conducting  the 
emergency  program.  Such  agreements 
also  could  impose  other  information 
collection  and  recordkeeping 
requirements  on  affected  States  or  other 
cooperating  entities.  We  are  therefore 
asking  ONffi  to  approve,  for  3  years,  our 
use  of  this  information  collection. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  oui  proposed  information 
collection  and  recordkeeping 
requirements.  These  comments  will 
help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quaUty,  utility,  and    .. 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses). 

Note:  Our  estimate  below  shows  a  minimal 
burden  of  1  hour  total  because  the  need  for 
States  or  other  cooperating  entities  to  enter 
into  such  agreements,  as  desciibed  above, 
would  be  at  the  Secretary's  discretion. 
Further,  the  scope  and  nature  of  the  potential 
information  collection  or  recordkeeping 
burden,  if  any,  would  depend  on  the 
particular  agreement.  Therefore,  we  currently 
are  not  collecting  information  until  the 
Secretary  enters  info  such  agreements  with 
cooperators.  At  that  time,  we  will  describe 
any  specific  burden,  as  well  as  the  estimated 
number  of  respondents  and  estimated  burden 
accordingly  based  on  the  number  of  expected 
respondents. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1.0  hoiu  per 
response. 

Respondents:  States  and  other 
cooperating  entities  who  enter  into 
agreements  with  the  Secretary  of 
Agricultiu^  in  cormection  with  an 
emergency  program  involving  a  plant 
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pest  or  noxious  weed  or  a  pest  or 
disease  of  livestock. 

Estimated  annual  number  of 
respondents:  1. 

Estimated  annual  number  of 
responses  per  respondent:  1. 

Estimated  annual  number  of 
responses:  1. 

Estimated  total  annual  burden  on 
respondents:  1  hour. 

Copies  of  this  information  collection 
can  be  obtained  from  Mrs.  Celeste 
Sickles.  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

Government  Paperwork  Elimination 
Act  Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  proposed  rule,  please  contact  Mrs. 
Celeste  Sickles.  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

List  of  Subjects 

7  CFR  Part  373 

Indemnity  payments.  Plant  diseases 
and  pests.  Plant  products,  Plants 
(Agricultiu-e). 

9  CFR  Part  60  * 

Animal  diseases  and  pests.  Indemnity 
payments.  Livestock,  Poultry  and 
poultry  products. 

Accordingly,  we  propose  to  amend  7 
CFR  chapter  III  by  adding  a  new  part 
373,  and  to  amend  9  CFR  chapter  I, 
subchapter  B,  by  adding  a  new  part  60 
to  read  as  follows: 

PART  373— COST  SHARING  FOR 
PLANT  HEALTH  EMERGENCY 
PROGRAMS 

Sec. 

373.1  Definitions. 

373.2  Priority  plant  pests  and  noxious 
weeds. 

373.3  Federal  shsire  of  emergency  program 
costs. 

373.4  Shortfall  in  obligations  and  other 
funding  adjustments. 

373.5  Activities  not  subject  to  cost  sharing. 

373.6  Implementing  agreements. 

Authority:  7  U.S.C.  7701-^772;  7  C3T?  2.22, 
2.80,  and  371.3. 

§373.1    Definitions. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service.  United  States  Department  of 


Agricultiue,  or  any  person  authorized  to 
act  for  the  Administrator. 

Commencement  of  the  emergency 
program.  The  date  that  the  Secretary 
determines  an  emergency  exists  or  the 
date  that  emergency  funding  is 
approved,  whichever  comes  first. 

Cooperator(s).  A  State  or  political 
subdivision  of  a  State,  a  domestic 
organization  or  association,  or  other 
person  who  participates  in  an 
emergency  program  with  the  Federal 
Government. 

Emergency  program.  Activities  carried 
out  under  the  authority  of  the  Plant 
Protection  Act  (7  U.S.C.  7701-7772)  in 
connection  with  an  emergency, 
including  delimiting  surveys;  testing 
and  related  diagnostic  activities; 
regulatory  enforcement;  chemical, 
biological,  mechanical,  and  othet 
detection,  control,  and  eradication 
activities,  including  destruction  and 
disposal  of  plants,  plant  products,  and 
other  articles;  the  payment  of 
compensation;  and  research,  methods 
development,  and  public  information 
activities  carried  out  specifically  in 
connection  with  an  emergency. 

Emergency  prog^m  costs.  Financial, 
personnel,  and  other  resources 
necessary  to  carry  out  an  emergency 
program,  without  regard  to  the  entity  or 
individual  that  provides  the  resources 
or  the  manner  in  which  they  are 
provided. 

Federal  base  percentage.  The  initial 
percentage  share  of  emergency  program 
costs  the  Secretary  is  authorized  to  pay 
in  connection  wi^  an  emergency 
involving  a  plant  pest  or  noxious  weed. 
OMB.  The  Office  of  Management  and 
Budget  of  the  United  States 
Government. 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  United  States 
Department  of  Agriculture  authorized  to 
act  for  the  Secretary. 

State.  Each  of  the  States  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands, 
Guam,  the  Virgin  Islands  of  the  United 
States,  or  any  other  territory  or 
possession  of  the  United  States. 

§  373.2    Priority  plant  pests  and  noxious 
weeds. 

The  Administrator  may  identify 
certain  plant  pests  and  noxious  weeds 
as  priority  plant  pests  and  noxious 
weeds.  In  making  such  an  identification, 
the  Administrator  shall  consider  the 
degree  of  contagion  and  the  human 
health  and  market  effects  of  the  plant 
pest  or  noxious  weed  and  other  relevant 
factors.  The  Administrator  may  notify 
the  public  from  time  to  time,  through 
publication  of  a  list  in  the  Federal 


Register,  of  the  priority  plant  pests  and 
noxious  weeds. 

§373.3    Federal  share  of  emergency 
program  costs. 

(a)  General.  In  connection  with  an 
emergency  involving  a  plant  pest  or 
noxious  weed  and  upon  agreement  of 
the  States  or  political  subdivisions  of 
States,  domestic  organizations  or 
associations,  or  other  persons  to 
participate  in  an  emergency  program, 
the  Secretary  may  pay.  subject  to  the 
availability  of  funding,  emergency 
program  costs  as  provided  in  paragraph 
(b)  of  this  section.  Unless  the  Secretary 
determines  that  pa}mients  for  a  longer 
period  are  necessary,  such  payments 
may  be  made  for  no  more  than  10  years 
for  any  emergency  program,  or.  for 
emergency  programs  begim  prior  to 
[effective  date  of  final  rule],  for  no  more 
than  5  years  after  that  date.  However,  if 
the  same  plant  pest  or  noxious  weed 
occurs  in  a  location  that  is 
geographically  separate  from  the 
original  outbreak,  or  reoccurs  in  the  area 
of  the  original  outbreak  following  a 
prescribed  time  period  after  eradication 
is  completed,  as  determined  by  a  USD  A 
scientific  assessment,  then  it  could  be 
considered  a  new  outbreak  and  subject 
to  new  cost-sharing  and  program 
duration  requirements. 

(b)  Determining  Federal  share  of 
costs.  In  connection  with  an  emergency 
involving  a  plant  pest  or  noxious  weed, 
the  Secretary  may  make  payments  of 
Federal  funds  of  up  to  50  percent  (i.e.. 
Federal  base  percentage)  of  emergency 
program  costs.  Further,  the  Secretary,  in 
consultation  with  OMB.  may  increase  or 
decrease  the  Federal  share  of  emergency 
program  costs  relative  to  the  Federal 
base  percentage  as  follows: 

(1)  Timing  of  program  and  its  effect 
on  total  program  costs.  If  the  Secretary 
determines  that  a  higher  level  of  Federal 
involvement  in  the  early  stages  of  an 
emergency  program  would  lead  to  lower 
total  emergency  program  costs,  then  the 
Secretary,  in  consultation  with  OMB. 
may  increase  the  Federal  share  of 
emergency  program  costs  by  up  to  30 
percent  above  the  Federal  base 
percentage  during  the  first  8  months 
after  commencement  of  the  emergency 
program,  and  may  increase  the  Federal 
share  of  emergency  program  costs  by  up 
to  15  percent  above  the  Federal  base 
percentage  from  the  ninth  month 
through  the  24th  month  after 
commencement  of  the  emergency 
program. 

(2)  The  extent  of  affected  versus 
nonaffected  areas.  If  the  Secretary 
determines  that  the  area  or  value  of 
resources  at  risk  in  the  United  States  is 
at  least  10  times  greater  than  the  area  or 
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value  of  resources  covered  by  the 
emergency  program,  then  the  Secretary, 
in  consultation  with  OMB,  may  increase 
the  Federal  share  of  emergency  program 
costs  by  Up  to  20  percent  above  the 
Federal  base  percentage.  The  area  or 
value  of  resources  at  risk  in  the  United 
States  includes  those  areas  where  the 
plant  pest  or  noxious  weed  coidd  spread 
within  1  year  in  the  absence  of  any 
action  to  control  or  eradicate  the  pest  or 
disease. 

(3)  Lack  of  financial  resources.  If  the 
Secretary  determines  that  a  State  or 
other  cooperator  lacks  the  financial 
resources  required  to  cover  its  share  of 
emergency  program  costs,  or  lacks  the 
capability  to  quickly  access  those 
resources,  then  the  Secretary,  in 
consultation  with  OMB,  may  increase 
the  Federal  share  of  emergency  program 
costs  by  up  to  10  percent  above  the 
Federal  base  percentage  during  the  first 
24  months  after  commencement  of  the 
emergency  program.  To  qualify  for  this 
additional  Federal  funding,  the 
cooperator  must  demonstrate  either  that 
a  funding  body,  such  as  the  State 
legislature,  is  imable  to  meet  in  time  to 
provide  the  necessary  resources,  or  that 
the  affected  State  or  local  area  is 
experiencing  a  significant  and 
unexpected  reduction  in  resoiuces. 

(4)  Commercial  interest.  If  the 
Secretary  determines  that  the  plant  pest 
or  noxious  weed  directly  affects  one  or 
more  State  commercial  interests  within 
the  area  covered  by  the  emergency 
program,  then  the  Secretary,  in 
consultation  with  OMB,  may  reduce  the 
Federal  share  of  emergency  program 
costs  by  up  to  3  percent  imder  tibe 
Federal  base  percentage. 

(5)  Priority  plant  pests  and  noxious 
weeds.  If  the  emergency  involves  a 
priority  plant  pest  or  noxious  weed,  as 
provided  in  §  373.2  of  this  part,  then  the 
Secretary,  in  consultation  with  OMB, 
may  pay  up  to  100  percent  of  the  total 
emergency  program  costs  authorized 
imder  this  part  during  the  first  24 
months  after  commencement  of  the 
emergency  program. 

(6)  Cert^ain  emergency  program 
activities.  The  Secretary  may  determine, 
in  consultation  with  OMB  and  the 
cooperating  entities  listed  in  paragraph 
(a)  of  this  section,  that  an  emergency 
program  or  certain  activities  within  that 
emergency  program  be  excluded  from 
the  percentage  calculations  provided  in 
this  paragraph,  or,  alternatively,  be 
subject  to  a  different  Federal  share  of 
emergency  program  costs. 

(7)  Percentages  are  cumulative.  Any 
applicable  percentage  changes  to  the 
Federal  share  of  emergency  program 
costs,  as  provided  in  paragraphs  (b)(1) 
through  (b)(6)  of  this  section  may  be 


cumulative,  but  may  not  exceed  100 
percent  of  total  emergency  program 
costs  authorized  imder  this  part. 

(8)  Payment  of  compensation.  If  the 
emergency  program  includes  the 
payment  of  compensation,  then  the  cost- 
sharing  percentage  will  be  applied 
either  to  the  emergency  program  costs  in 
total  (including  payments  of 
compensation)  or  to  the  compensation 
and  non-compensation  components 
separately,  at  the  discretion  of  the 
Secretary. 

(c)  Periodic  review.  The  Federal  share 
of  emergency  program  costs,  as 
determined  under  paragraph  (b)  of  this 
sbction,  is  subject  to  periodic  review  by 
the  Secretary,  in  consultation  with 
OMB,  as  conditions  warrant. 

§  373.4    Shortfall  in  obligations  and  ottwr 
funding  adjustments. 

(a)  The  cost  allocation  assigned  to  the 
Federal  Government  and  each 
cooperator  is  to  be  based  on  ciunulative 
funding  over  the  duration  of  the 
emergency  program.  Should  the  Federal 
Government  or  any  cooperator  fail  to 
provide  adequate  program  funding  to 
meet  their  funding  obligation  for  a  given 
year,  then  such  fimding  shortfall  must 
be  made  up  prior  to  the  end  of  the 
emergency  program.  Similarly,  shoiUd 
the  shortfall  in  funding  by  one  or  more 
parties  require  other  parties  to  provide 
funding  that  exceeds  their  obligation  in 
any  given  year,  then  those  parties 
making  excess  payments  in  one  year 
will  have  the  latitude  to  reduce  their 
payments  in  subsequent  years  in  an 
amoimt  that  equals  the  amoimt  of  excess 
payment. 

(b)  To  the  extent  that  actual  funding 
levels  change,  the  difference  (plus  or 
minus)  is  to  be  applied  to  the 
calculation  of  cumulative  funding  as 
soon  as  practicable.  In  addition,  if 
approved  by  APHIS  in  consultation 
with  cooperators,  any  in-kind  payment 
(i.e.,  in  the  form  of  services,  equipment, 
etc.)  provided  by  a  cooperator  will  be 
counted  towards  their  funding 
obligation  if  the  in-kind  payment 
represents  an  expense  that  is  not  a 
normal  program  cost  to  the  cooperator 
and  directly  affects  emergency  program 
objectives. 

§  373.5    Activities  not  subject  to  cost 
sharing. 

The  Federal  Government  will  provide 
full  funding  and  cost-sharing  criteria 
will  not  apply  to  control  and  eradication 
activities  that  do  not  directly; affect  the 
targeted  area,  pest,  or  disease  that  is  the 
focus  of  the  emergency  program.  This 
would  include,  for  example,  national 
surveys  and  diagnostics;  research  not 
specific  to  the  outbreak;  public 


awareness  not  related  to  the  outbreak; 
control  and  eradication  programs  in 
other  countries;  preclearance  of 
passengers,  cargo  and  means  of 
conveyance;  and  port-of-entry 
inspection  of  passengers,  cargo  and 
means  of  conveyance. 

§373.6    implementing  agreements. 

The  Secretary  may,  as  a  condition  of 
providing  the  Federal  funding  piusuant 
to  §  373.3,  enter  into  agreements  with 
cooperating  entities.  Such  agreements 
will  specify  the  particular 
responsibilities,  including  funding 
responsibilities,  of  the  Federal 
Government  and  cooperators  in 
conducting  the  emergency  program. 

PART  60— COST  SHARING  FOR 
ANIMAL  HEALTH  EMERGENCY 
PROGRAMS 

Sec. 

60.1  Definitions. 

60.2  Priority  pests  and  diseases  of  livestock. 

60.3  Federal  share  of  emergency  program 
costs. 

60.4  Shortfall  in  obligations  and  other 
funding  adjustments. 

60.5  Activities  not  subject  to  cost  sharing. 

60.6  Implementing  agreements. 

Authority:  7  U.S.C.  8301-8317;  7  CFR  2.22. 
2.80,  and  371.4. 

§60.1    Definitions. 

Administrator.  The  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service,  United  States  Department  of 
Agricultiue,  or  any  person  authorized  to 
act  for  the  Administrator. 

Commencement  of  the  emergency 
program.  The  date  that  the  Secretary 
determines  an  emergency  exists  or  the 
date  that  emergency  funding  is 
approved,  whichever  comes  first. 

Cooperators).  A  State  or  political 
subdivision  of  a  State,  a  domestic 
organization  or  association,  Indian  tribe, 
or  other  person  who  participates  in  an 
emergency  program  with  the  Federal 
Government. 

Emergency  program.  Activities  carried 
out  under  the  authority  of  the  Animal 
Health  Protection  Act  in  connection 
with  an  emergency,  including 
delimiting  surveys;  testing  and  related 
diagnostic  activities;  regulatory 
enforcement;  chemical,  biological, 
mechanical,  and  other  detection, 
control,  and  eradication  activities, 
including  destruction  of  animals, 
animal  products,  and  other  articles;  the 
payment  of  compensation;  and  research, 
methods  development,  and  public 
information  activities  carried  out 
specifically  in  connection  with  an 
emergency. 

Emergency  program  costs.  Financial, 
personnel,  and  other  resources      i 
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necessary  to  carry  out  an  emergency 
program,  without  regard  to  the  entity  or 
individual  that  provides  the  resources 
or  the  manner  in  which  they  are 
provided. 

Federal  base  pewentage.  The  initial 
percentage  share  of  emergency  program 
costs  the  Secretary  is  authorized  to  pay 
in  connection  with  an  emergency . 
involving  a  pest  or  disease  of  livestock. 

OMB.  The  Office  of  Management  and 
Budget  of  the  United  States 
Government.  • 

Secretary.  The  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  United  States 
Department  of  Agricultxu-e  authorized  to 
act  for  the  Secretary. 

State.  Each  of  the  States  of  the  United 
States,  the  District  of  Columbia,  Puerto 
Rico,  the  Northern  Mariana  Islands, 
Guam,  and  the  Virgin  Islands  of  the 
United  States,  or  any  other  territory  or 
possession  of  the  United  States. 

§60J2    Priority  pests  and  diseases  of 
iivestociL 

The  Administrator  may  identify 
certain  pests  and  diseases  of  livestock  as 
priority  pests  and  diseases  of  livestock. 
In  making  such  an  identification,  the 
Administrator  shall  consider  the  degree 
of  contagion  and  the  human  health  and 
market  effects  of  the  pest  or  disease  of 
livestock  and  other  relevant  factors.  The 
Administrator  may  notify  the  public 
from  time  to  time,  through  publication 
of  a  list  in  the  Federal  Register,  of  the 
priority  pests  and  diseases  of  livestock. 

§  60.3    Federal  stiare  of  emergency 
program  costs. 

(a)  General.  In  connection  with  an 
emergency  involving  a  pest  or  disease  of 
livestock  and  upon  agreement  of  the 
States  or  political  subdivisions  of  States, 
domestic  organizations  or  associations, 
Indian  tribes,  or  other  persons  to 
participate  in  an  emergency  program, 
the  Secretary  may  pay,  subject  to  the 
availability  of  funding,  emergency 
program  costs  as  provided  in  paragraph 
(b)  of  this  section.  Unless  the  Secretary 
determines  that  payments  for  a  longer 
period  are  necessary,  such  payments 
may  be  made  for  no  more  than  10  years 
for  any  emergency  program,  or,  for 
emergency  programs  begxm  prior  to 
(effective  date  of  final  rule]  for  no  more 
than  5  years  after  that  date.  However,  if 
the  same  pest  or  disease  of  livestock 
occurs  in  a  location  that  is 
geographically  separate  from  the 
original  outbreak,  or  reocciirs  in  the  area 
of  the  original  outbreak  following  a 
prescribed  time  period  after  eradication 
is  completed,  as  determined  by  a  USDA 
scientific  assessment,  then  it  could  be 
considered  a  new  outbreak  and  subject 


to  new  cost-sharing  and  program 
duration  requirements. 

(b)  Determining  Federal  share  of 
costs.  In  connection  with  an  emergency 
involving  a  pest  or  disease  of  livestock, 
the  Secretary  may  make  pa5mients  of 
Federal  funds  of  up  to  50  percent  (i.e., 
Federal  base  percentage)  of  emergency 
program  costs.  Further,  the  Secretary,  in 
consultation  with  OMB,  may  increase  or 
decrease  the  Federal  share  of  emergency 
program  costs  relative  to  the  Federal 
base  percentage  as  follows: 

(1)  Timing  of  program  and  its  effect 
on  total  program  costs.  If  the  Secretary 
determines  that  a  higher  level  of  Federal 
involvement  in  the  early  stages  of  an 
emergency  program  would  lead  to  lower 
total  emergency  program  costs,  then  the 
Secretary,  in  consultation  with  OMB, 
may  increase  the  Federal  share  of 
emergency  program  costs  by  up  to  30 
percent  above  the  Federal  base 
percentage  during  the  first  8  months 
after  commencement  of  the  emergency 
program,  or,  alternatively,  may  increase 
the  Federal  share  of  emergency  program 
costs  by  up  to  1*5  percent  above  the 
Federal  base  percentage  from  the  ninth 
month  through  the  24th  month  after 
commencement  of  the  emergency 
program. 

(2)  The  extent  of  affected  versus 
nonaffected  areas.  If  the  Secretary 
determines  that  the  area  or  value  of 
resources  at  risk  in  the  United  States  is 
at  least  10  times  greater  than  the  area  or 
value  of  resources  covered  by  the 
emergency  program,  then  the  Secretary, 
in  consultation  with  OMB,  may  increase 
the  Federal  share  of  emergency  program 
costs  by  up  to  20  percent  above  the 
Federal  base  percentage.  The  area  or 
value  of  resources  at  risk  in  the  United 
States  includes  those  areas  where  the 
pest  or  disease  of  livestock  could  spread 
within  1  year  in  the  absence  of  any 
action  to  control  or  eradicate  the  pest  or 
disease. 

(3)  Lack  of  financial  resources.  If  the 
Secretary  determines  that  a  State  or 
other  cooperator  lacks  the  financial 
resources  required  to  cover  its  share  of 
emergency  program  costs,  or  lacks  the 
capability  to  quickly  access  those 
resources,  then  the  Secretary,  in 
consultation  with  OMB,  may  increase 
the  Federal  share  of  emergency  program 
costs  by  up  to  10  percent  above  the 
Federal  base  percentage  diu-ing  the  first 
24  months  after  commencement  of  the 
emergency  program.  To  qualify  for  this 
additional  Federal  funding,  the 
cooperator  must  demonstrate  either  that 
a  funding  body,  such  as  the  State 
legislatiire,  is  unable  to  meet  in  time  to 
provide  the  necessary  resources,  or  that 
the  affected  State  or  local  area  is 


experiencing  a  significant  and 
unexpected  reduction  in  resources. 

(4)  Commercial  interest.  U  the 
Secretary  determines  that  the  pest  or 
disease  of  livestock  directly  affects  one 
or  more  State  commercial  interests 
within  the  area  covered  by  the 
emergency  program,  then  the  Secretary, 
in  consultation  with  OMB,  may  reduce 
the  Federal  share  of  emergency  program 
costs  by  up  to  3  percent  under  the 
Federal  base  percentage. 

(5)  Priority  pests  or  diseases  of 
livestock.  If  the  emergency  involves  a 
priority  pest  or  disease  of  livestock,  as 
provided  in  §  60.2  of  this  part,  then  the 
Secretary,  in  consultation  with  OMB, 
may  pay  up  to  100  percent  of  the  total 
emergency  program  costs  authorized 
imder  this  part  during  the  first  24 
months  after  commencement  of  the 
emergency  program. 

(6)  Certain  emergency  program 
activities.  The  Secretarj'  may  determine, 
in  consultation  with  OMB  and  the 
cooperating  entities  listed  in  paragraph 
(a)  of  this  section,  that  an  emergency 
program  or  certain  activities  within  that 
emergency  program  be  excluded  from 
the  percentage  calculations  provided  in 
this  paragraph,  or,  alternatively,  be 
subject  to  a  different  Federal  share  of 
emergency  program  costs. 

(7)  Percentages  are  cumulative.  Any 
applicable  percentage  changes  to  the 
Federal  share  of  emergency  program 
costs,  as  provided  in  paragraphs  (b)(1) 
through  (b)(6)  of  this  section,  may  be 
cumulative,  but  may  not  exceed  100 
percent  of  total  emergency  program 
costs  authorized  under  this  part. 

(8)  Payment  of  compensation.  If  the 
emergency  program  includes  the 
payment  of  compensation,  then  the  cost- 
sharing  percentage  will  be  applied 
either  to  the  emergency  program  costs  in 
total  (including  payments  of 
compensation)  or  to  the  compensation 
and  non-compensation  components 
separately,  at  the  discretion  of  the 
Secretary. 

(c)  Periodic  review.  The  Federal  share 
of  emergency  program  costs,  as 
determined  under  paragraph  (b)  of  this 
section,  is  subject  to  periodic  review  by 
the  Secretary,  in  consultation  with 
OMB,  as  conditions  warrant. 

§60.4    Shortfall  in  obligations  and  otiier 
funding  adjustments. 

(a)  The  cost  allocation  assigned  to  the 
Federal  Government  and  each 
cooperator  is  to  be  based  on  cimiulative 
funding  over  the  duration  of  the 
emergency  program.  Should  the  Federal 
Government  or  any  cooperator  fail  to 
provide  adequate  program  funding  to 
meet  their  funding  obligation  for  a  given 
year,  then  such  funding  shortfall  must 
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be  made  up  prior  to  the  end  of  the 
emergency  program.  Similarly,  should 
the  shortfall  in  funding  by  one  or  more 
parties  require  other  parties  to  provide 
funding  that  exceeds  their  obligation  in 
any  given  year,  then  those  parties 
making  excess  payments  in  one  year 
will  have  the  latitude  to  reduce  their 
payments  in  subsequent  years  in  an 
amount  that  equals  the  amoimt  of  excess 
patyment. 

(b)  To  the  extent  that  actual  funding 
levels  change,  the  difference  (plus  or 
minus)  is  to  be  applied  to  the 
calculation  of  cumulative  funding  as 
soon  as  practicable.  In  addition,  if 
approved  by  APHIS  in  consultation 
with  cooperators,  any  in-kind  pajrment 
(i.e.,  in  the  form  of  services,  equipment, 
etc.)  provided  by  a  cooperator  will  be 
counted  towards  their  funding 
obligation  if  the  in-kind  payment 
represents  an  expense  that  is  not  a 
normal  program  cost  to  the  cooperator 
and  directly  affects  emergency  program 
objectives. 

§  60.5    Activities  not  subject  to  cost 
sharing. 

The  Federal  Government  will  provide 
fuU  funding  and  cost-sharing  criteria 
will  not  apply  to  control  and  eradication 
activities  that  do  not  directly  affect  the 
targeted  area,  pest,  or  disease  that  is  the 
focus  of  the  emergency  program.  This 
would  include,  for  example,  national 
surveys  and  diagnostics;  research  not 
specific  to  the  outbreak;  public 
awareness  not  related  to  the  outbreak; 
control  and  eradication  programs  in 
other  countries;  preclearance  of 
passengers,  cargo  and  means  of 
conveyance;  and  port-of-entry 
inspection  of  passengers,  cargo  and 
means  of  conveyance. 

§60.6    Implementing  agreements. 

The  Secretary  may,  as  a  condition  of 
providing  the  Federal  funding  pursuant 
to  §  60.3,  enter  into  agreements  with 
cooperating  entities.  Such  agreements 
will  specify  the  particular 
responsibilities,  including  funding 
responsibilities,  of  the  Federal 
Government  and  cooperators  in 
conducting  the  emergency  program. 

Done  in  Washington,  DC,  this  1st  day  of 
July  2003. 

Bill  Hawks, 

Under  Secretary  for  Marketing  and  Regulatory 
Programs. 

[PR  Doc.  03-17042  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 
10CFRChs.ll,lll,andX 

RIN  1904-AA78 

Semiannual  Regulatofy  Agenda; 
Clarification 

AGENCY:  Department  of  Energy. 
ACTION:  Semiannual  Regulatory  Agenda; 
clarification. 

SUMIMARY:  The  Department  of  Energy  is 
clarifying  its  discussion  of  one  of  the  . 
items  (Residential  Fiunaces,  Boilers, 
and  Mobile  Home  Furnaces)  in  the 
Semiannual  Regulatory  Agenda,  68  FR 
30192,  30195  (May  27,  2003). 
DATES:  This  correction  is  made  as  of  July 
8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  Energy  Efficiency 
Standards  for  Residential  Furnaces, 
Boilers,  and  Mobile  Home  Furnaces 
contact:  Mohammed  Khan,  Room  IJ- 
018,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585, 
mohammed.khan@hq.doe.gov,  (202) 
586-7892.  For  information  on  the 
Regulatory  Agenda  in  general,  please 
contact:  Richard  L.  Farman,  Room  6E- 
078,  Forrestal  Building,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585, 
richard.farman@hq.doe.gov,  (202)  586- 
8145. 

SUPPLEMENTARY  INFORMATION:  In  the  fall 
of  2002,  DOE  designated  the  Energy 
Efficiency  Standards  for  Residential 
Fiumaces,  Boilers,  and  Mobile  Home 
Fiu-naces  as  high  priority  in  The  FY2003 
Priority  Setting  Summary  Report  and 
Actions  Proposed,  which  the  Office  of 
Building  Technologies  Program,  U.S. 
Department  of  Energy,  published  on 
August  22,  2002. 

In  the  Department  of  Energy's  most 
recent  Semiannual  Regulatory  Agenda 
notice,  68  FR  30195  (May  27,  2003),  the 
Department  inadvertently  noted  in  its 
discussion  of  the  Energy  Efficiency 
Standards  for  Residential  Furnaces, 
Boilers,  and  Mobile  Home  Furnaces  that 
"the  Department  is  reclassifying  this 
action  as  low  priority,  pending  further  . 
review." 

The  Department  of  Energy  has  not 
reclassified  this  action  as  a  low  priority 
and  remains  committed  to  getting  public 
input  before  making  decisions  on  the 
priorities  for  its  rulemakings.  As  the 
Office  of  Building  Technologies 
Program  described  in  its  1996 
Procedures  for  Consideration  of  New  or 
Revised  Energy  Conservation  Standards 
for  Consumer  Products  (Process  Rule), 
61  FR  36974,  36976,  36982  (July  15, 


1996),  the  program  will  prepare  an 
analysis  of  pending  or  prospective 
rulemakings  at  least  once  a  year.  The 
program  will  invite  the  public  to  review 
and  comment  on  the  program's  priority 
analysis  prior  to  making  any  changes  to 
its  priority  designation.  As  noted  in  the 
Semiannual  Regulatory  Agenda 
published  May  27,  2003,  the  program 
will  be  seeking  comments  from 
stakeholders  regarding  the  priority 
status  of  Residential  Furnaces,  Boilers, 
and  Mobile  Home  Furnaces.  In  addition, 
the  program  will  be  seeking  comments 
on  its  prioritization  of  all  current 
ndemakings  this  summer.  The  program 
fully  intends  to  follow  the  Process  Rule 
and  provide  stakeholders  with  an 
opportunity  to  comment. 

Issued  in  Washington,  DC,  on  July  2,  2003. 

Douglas  L.  Faulkner, 

Principal  Deputy  Assistant  Secretary.  Energy 
Efficiency  and  Renewable  Energy. 

(FR  Doc.  03-17196  Filed  7-7-03;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  120 
RIN3245-AE41 

Development  Company  Loan  (504) 
Program  Changes 

AGENCY:  U.S.  Small  Business 
Administration  (SBA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  response  to  an  Advanced 
Notice  of  Proposed  Rulemaking 
("ANPRM")  published  by  the  U.S. 
Small  Business  Administration  ("SBA" 
or  "the  Agency")  on  December  6,  2002, 
SBA  solicited  comments  on  the 
Certified  Development  Company 
("CDC")  Loan  Program  (the  "CDC 
Program"  or  the  "504  Program").  Based 
on  the  comments  received  and  due  to 
SBA's  desire  to  improve  504  Program 
delivery  to  small  businesses,  SBA 
proposes  to  amend  the  regulations 
governing  the  504  Program. 

The  most  significant  regulations  that 
SBA  proposes  to  change  are  those 
governing  a  CDC's  area  of  operations;  a 
CDC's  organizational  structiue;  the 
requirements  for  a  new  CDC  or  a  CDC 
requesting  to  expand  its  territory;  the 
"adequately  served"  standard;  and 
whether  a  CDC  may  participate  in  other 
SBA  loan  programs.  Also,  to  allow  for 
greater  delegation  of  authority  to  CDCs, 
the  proposed  rule  includes  expanded 
sections  on  the  Accredited  Lender 
Program  ("ALP"),  the  Premier  Certified 
Lender  Program  ("PCLP")  and  a 
simplification  and  clarification  of  the 
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enforcement  provisions  for  CDCs.  In 
addition,  SBA  proposes  to  increase  the 
"job  opportunity  average"  and  to  permit 
CDCs  to  approve  more  projects  that  do 
not  meet  the  job  creation  criteria  but  do 
meet  other  statutory  goals.  The 
proposed  amendments  also  clarify  the 
regulations  governing  fees  tliat  a  small 
business  may  and  may  not  be  charged.  ■ 
DATES:  Comments  must  be  received  on 
or  before  August  7,  2003. 
ADDRESSES:  Address  written  comments 
to  James  E.  Rivera,  Associate 
Administrator  for  Financial  Assistance, 
U.S.  Small  Business  Administration 
409  Third  Street.  S W. ,  8th  Floor, 
Washington,  DC  20416.  You  also  may 
submit  comments  via  e-mail  to 
propruIe@sba.gov.  You  also  may  submit 
comments  electronically  to  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
H.  Hepler,  Chief,  504  Loan  Policy 
Branch,  (202)  205-7530. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Basis  of  the  504  Program 

The  504  Program,  Title  V  of  the  Small 
Business  Investment  Act  ("Act"),  15 
U.S.C.  695,  was  established  by  Public 
Law  85-699  on  August  21, 1958.  A 
"development  company"  was  defined  as 
an  enterprise  formed  for  the  purpose  of 
furthering  economic  development  of  its 
community  and  environs,  and  with 
authority  to  promote  and  assist  the 
growth  and  development  of  small 
business  concerns  in  the  areas  covered 
by  their  operations.  The  law  further 
stated  that  a  local  development 
company  is  a  corporation  chartered 
imder  any  applicable  State  corporation 
law  to  operate  in  a  specified  area  within 
a  State  and  be  composed  of  and 
controlled  by  persons  residing  or  doing 
business  in  the  locality.  The  program 
was  amended  in  1980  due  to  changing 
business  conditions  for  small 
businesses.  During  the  late  1970s  and 
early  1980s,  the  prime  interest  rate  and 
unemployment  rate  reached  historically 
high  levels.  It  was  generally  believed 
that  long-term,  fixed-rate  money  was  not 
available  at  a  reasonable  cost  to  small 
businesses  because  of  these  high 
prevailing  rates  and  that  this  was 
hindering  job  creation.  Congress  enacted 
section  503  of  the  Act  in  1980.  The  503 
and  504  Program^  were  intended  to 
provide  long-term,  fixed-rate  financing 
to  small  businesses  at  favorable  terms 
that  were  unavailable  in  the  commercial 
marketplace.  Congress  specified  in  the 
Act  that  this  program  "foster  economic 
development  and  create  or  preserve  job 
opportunities  in  both  urban  and  rural 
areas  by  providing  long-term  financing 
for  small  business  concerns  *  *  *"  The 
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statute  authorizes  SBA  to  guarantee 
debentures  backing  long-term,  fixed- 
asset  loans  ("504  Loans")  made  by 
CDCs.  It  also  authorizes  SBA  to  pool  the 
guarantees  and  sell  interests  in  the  pools 
to  investors. 

Rulemaking  History 

On  December  6,  2002,  SBA  published 
the  ANPRM  to  solicit  comments  on  the 
504  Program.  SBA  posed  specific 
questions  requesting  comments  on  a 
wide  range  of  topics  including  the 
overall  504  Program's  effectiveness; 
CDC  organizational  structure;  ways  to 
increase  the  504  Program's  geographic 
coverage  to  ensure  that  all  small 
businesses  have  access  to  long-term 
fixed-rate  financing;  504  loan  and 
debenture  structiu«;  CDC  performance 
requirements;  operational  and  logistical 
issues;  economic  development;  and  CDC 
participation  in  other  SBA  programs. 
SBA  received  more  than  1,900 
responses  from  lenders,  borrowers, 
government  and  community 
organizations,  and  CDCs. 

Discussion  of  Comments  Received  in 
Response  to  ANPRM 

In  response  to  the  questions  in  the 
ANPRM  as  to  whether  the  need  for  the 
504  I»rogram  still  exists,  the 
overwhelming  majority  of  commenters 
supported  the  continuea  need  for  the 
program.  The  comments  included 
approximately  600  letters  from  banks 
and  other  lenders  and  590  letters  from 
504  F*rogram  borrowers.  A  national 
lender  explained  as  follows: 

Nationally,  we  rely  on  the  504  Loan 
Program  in  many  of  our  markets  because 
conventional  real  estate  financing  offers 
numerous  obstacles  to  small  business 
financing  including  the  following:  loan-to- 
value  of  75%  or  less — more  cash  out  of 
pocket  for  the  borrower.  20-30%  down- 
payment  requirements,  shorter  amortization 
periods,  ineligibility  of  special  purpose  (use) 
properties,  balloon  payments,  exposure  to 
short-term  interest  rates,  multiple  loan  and 
pricing  covenants  and  financial  reporting 
requirements.  For  our  customers  the  504 
Loan  Program  continues  to  be  the  most  viable 
alternative  to  conventional  small  business 
loan  products. 

Emphasizing  program  benefits  from  the 
perspective  of  the  lender,  a  banker 
stated: 

There  are  a  number  of  unique  benefits  for 
our  bank  and  our  borrowers  when  we 
participate  in  the  504  loan  program.  It  allows 
us  to  continue  to  serve  the  banking  needs  of 
our  small  business  customers  while 
mitigating  a  degree  of  risk  that  always 
accompanies  small  business  lending  *   *  *. 
The  504  allows  them  to  get  a  long-term,  fixed 
rate  financing  through  support  from  the 
government  guaranty.  With  our  bank  in  a  first 
lien  position  with  typically  a  50%  loan-to- 


value  ratio,  our  collateral  risk  is  substantially 
reduced.  The  program  also  allows  us  to  fund 
projects  too  large  for  our  lending  limit.  There 
is  also  an  active  secondary  market  for  504 
first  mortgage  loans.  Most  importantly.  504 
enables  us  to  meet  customer  credit  needs  and 
retain  our  business  customer's  primary 
banking  relationship  *   •   *.  The  CDC's 
expertise  and  working  relationship  with  the 
SBA  means  that  we  save  valuable  lender  time 
and  expense  by  the  CDC  handling  the 
application  paperwork  required  for  a 
government  loan.  The  CDC  is  truly  the 
program  expert  and  monitors  the  changing 
rules,  regulations  and  procedures  for  the  504 
loan  program  *   •   *"  Additionally,  the  504 
loan  program  has  strengthened  our  small 
business  community  by  allowing  companies 
to  grow  and  expand.  We  are  heroes  in  the 
eyes  of  our  small  business  borrowers  and  we 
like  being  able  to  keep  our  customers  happy 
while  maintaining  our  loan  portfolio  at  a 
manageable  risk  level. 

Another  response  from  a  bank  added  the 
following: 

The  program  also  allows  us  to  fund 
projects  too  large  for  our  lending  limit. 
Additionally,  we  can  limit  our  exposure  to 
certain  industries  *  *  *  There  is  also  an 
active  secondary  market  for  504  first 
mortgage  loans,  so  we  can  meet  our  board's 
liquidity  requirements  and,  in  turn,  make 
even  more  small  business  loans. 

Addressing  the  question  of 
compatibility  of  the  504  Program  with 
the  loan  programs  authorized  by  section 
7(a)  of  the  Small  Business  Act,  15  U.S.C. 
632  et  seq.  ("7(a)  Program"),  a  lender 
stated: 

The  504  Program,  along  with  the  7(a) 
program  and  a  (state)  working  capital  loan 
program,  work  to  complement  each  other  in 
our  market.  The  504  fits  quite  well  in  its 
market  niche  of  providing  long-term  fixed- 
rate  financing  to  larger  companies  for  plant 
and  major  equipment  purchases.  It  is 
appropriately  targeted  to  reach  those 
companies  in  their  growth  cycle  to  create 
jobs,  expand  the  tax  base,  and  improve  their 
communities.  Both  the  7(a)  and  State 
programs  target,  for  the  most  part,  smaller 
credits  to  provide  working  capital  and 
financing  for  smaller  equipment  purchases. 
The  7(a)  program  is  also  fiiequently  used  for 
real  estate  purchases  where  a  variable  rate 
loan  is  preferred,  because  of  the  lack  of  a 
prepayment  penalty,  or  where  job  creation  is 
not  the  purpose  or  the  targeted  outcome. 
Taken  together,  along  with  some  specialized 
private  sector  programs,  the  needs  of  small 
businesses  are.  for  the  most  part,  being  met 
in  our  market  and  filling  a  void  in 
conventional  lending. 

Regarding  the  504  program's 
contribution  to  the  economic 
development  of  communities,  a  typical 
conunent  follows: 

The  504  Program  is  critical  in  all  economic 
cycles  but  of  greatest  significance  in  today's 
economy.  The  ability  of  a  small  business  to 
buy  needed  equipment  and  real  estate  to 
grow  while  preserving  capital  to  fund 
expansion  and  job  growth  is  crucial  in 


today's  economy.  No  other  program  provides 
these  benefits  to  small  businesses  *   *  *  By 
virtue  of  its  structure,  providing  a  financing 
package  that  requires  participation  of  a 
private  sector  lender,  federal  resources  are 
leveraged.  The  program  has  always  been 
available,  regardless  of  economic  cycle,  and 
provides  a  high  level  of  security  to  the 
participating  private  sector  lender.  This 
security  is  even  more  critical  in  a  down 
economy  and  may  mean  the  difference 
between  financing  with  504  or  no  financing 
available. 

Other  economic  development  benefits 
to  the  local  communities  from  the  CDC 
Program  in  addition  to  the  long-tenn, 
fixed-rate  financing  are  mentioned  by 
many  writers.  One  writer  stated  that: 

To  the  extent  that  there  are  surplus 
reserves  or  revenues,  they  should  be 
employed  to  accomplish  our  primary 
objective,  the  504  Program,  either  through 
increased  marketing  in  our  existing  area  of 
operations  or  in  a  new,  underserved  market. 
Secondarily,  surpluses  should  be  utilized  for 
needed  local  economic  development 
activities.  We  believe  that  was  the  intent, 
resulting  in  a  separate  CDC  program  and 
industry  in  the  first  place. 

Another  writer  echoed  the  larger 
economic  development  goals  of  CDCs: 

The  504  program  has  been  the  genesis  for 
the  creation  of  many  other  forms  of  local 
economic  development  and  job  creation. 
Unlike  commercial  lenders  who  distribute 
profits  to  shareholders,  CDCs  invariably 
invest,  either  directly  or  through  affiliated 
companies,  into  their  areas  of  operations. 
This  was  the  basis  for  congressional  creation 
of  the  504  Program.  504  Program  revenues 
have  led  to  creation  of  new  local  revolving 
loan  funds,  economic  development  grant 
programs,  job  training  programs,  micro-loan 
programs,  and  many  other  small  business 
assistance  programs  provided  by  CDCs.  All  of 
these  programs  are  targeted  at  the  intent  of 
Congress:  job  creation  in  local  communities. 

There  also  was  overwhelmingly 
negative  response  bom  banks,  504 
bcttTowers.  and  CDCs  to  the  questions 
about  permitting  a  CDC  to  establish  a 
7(a)  lender  or  permitting  a  7(a)  lender  to 
establish  a  CDC.  One  writer  explained 
that: 

The  Development  Company  Loan  program 
*  *  *  was  created  by  Congress  to  be  an 
economic  development  tool,  and  measured 
the  success  by  jobs.  The  7(a)  program  was 
created  by  Congress  to  assist  small  businesses 
with  capital  not  available  from  other 
resources,  or  the  "lender  of  last  resort."  The 
7[a)  loan  program  may  and  probably  does 
create  jobs  *  *  * 

but  no  economic  development  goal  is 
required  for  a  7(a)  loan  to  be  approved. 
Another  writer  simmiarized  his 
opposition  as  follows: 

7a  lenders,  due  to  their  for-profit  structure, 
have  significantly  different  goals  and 
objectives  that  are  often  in  conflict  with  the 
economic  development  goals  of  the  non- 
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profit  CDC  industry.  The  independence  of 
CDCs  is  critical  to  the  maintenance  of  their 
unique  economic  and  community 
development  mission  *  •  *.  The  primary 
objective  of  the  development  company  must 
be  of  benefit  to  the  community  as  measured 
by  increased  employment,  payroll,  business 
volume,  and  corresponding  factors  rather 
than  monetary  profits  to  its  shareholders 

*  *   *   *.  CDCs  help  to  create  a  level  playing 
field  between  large  and  small  banks  by 
providing  expertise  to  small  and  rural  banks 
that  cannot  afford  in-house  SBA  lending 
departments. 

Another  writer  adds  that:  ' 

CDCs  should  build  strength  with  adequate 
capital  reserves  just  like  any  good  business. 
We  certainly  expect  it  of  our  borrowers.  To 
the  extent  that  there  are  surplus  reserves  or 
revenues,  they  should  be  employed  to 
accomplish  our  primary  objective,  the  504 
Program,  either  through  increased  marketing 
in  our  existing  area  of  operations  or  in  a  new, 
underserved  market.  Secondarily,  surpluses 
should  be  utilized  for  needed  local  economic 
development  activities.  We  believe  that  was 
the  intent,  resulting  in  a  separate  CDC 
program  and  industry  in  the  first  place 

*  *   *.  Not  only  is  the  7(a)  program  not 
economic  development,  a  conflict  could 
occur  as  a  result  of  such  an  affiliation. 

In  summary,  the  comments  supported 
the  continuation  of  the  504  Program. 
The  comments  also  suggested  some 
policy  changes  to  the  504  Program  to 
permit  increased  access  to  capital  for 
small  businesses.  The  most  fiiequently 
suggested  changes  dealt  with  the 
structure  of  CDCs,  including  their 
designated  areas  of  operations.  These 
suggestions  included  liberalizing  the 
rules  governing  a  CDCs  membership 
requirements,  changing  the  definition  of 
a  CDC's  area  of  operations,  and 
changing  the  definition  of  when  a 
county  is  adequately  served  by  existing 
CDCs.  The  comments  also  supported  the 
distinct  economic  development  aspect 
of  the  504  Program  by  overwhelmingly 
opposing  a  CDC's  investing  in  or  being 
affiliated  with  a  7(a)  lender. 

Overview  of  Proposed  Changes  to  the 
504  Regulations 

SBA  believes  the  proposed  regulatory 
changes  will  improve  504  Program 
delivery  to  small  business  customers  by 
increasing  customer  choice  of  service; 
increase  third  party  lender  choice  of 
CDCs;  facilitate  the  formation  of  new 
CDCs;  facilitate  the  expansion  of 
existing  CDCs;  and  increase  the  number 
of  CDCs  able  to  take  advantage  of 
special  initiatives  for  rural  areas.  By 
allowing  market-driven  forces  to 
determine  availability  of  504  Program 
service,  small  businesses  will  have 
greater  opportunity  to  negotiate  the  best 
total  financing  padcage  including  fees, 
as  well  as  receive  increased  service  by 
CDCs.  In  addition,  the  504  Program  will 


be  more  responsive  to  changes  in  market 
conditions. 

To  allow  for  greater  delegation  of 
authority  to  CDCs,  this  proposed  rule 
includes  expanded  sections  on  the  ALP 
and  the  PCLP.  This  proposed  rule  also 
simplifies  and  clarifies  the  enforcement 
provisions  for  CDCs.  In  addition,  SBA 
proposes  to  amend  the  "job  opportunity 
average,"  which  will  permit  CDCs  to 
approve  more  projects  that  do  not  meet 
the  job  creation  criteria  but  do  meet 
other  statutory  goals  such  as  increasing 
manufactttrers'  productivity  and 
competitiveness  through  re-tooling, 
robotics  or  modernization.  Proposed 
amendments  also  clarify  the  regulations 
governing  fees  that  a  small  business  may 
and  may  not  be  charged.  The  regulations 
covered  by  the  proposed  rule  are  13 
CFR,  subpart  A,  §  120.102  and 
§  120.140.  and  subpart  H.  §§  120.800 
through  120.984. 

The  504  Program  from  1986  to  2002 
has  created  or  retained  more  than  1.5 
million  jobs,  averaging  approximately 
$1 3 ,600  of  debenture  per  job.  However," 
the  504  Program  has  not  used  all  of  its 
available  budgetary  authority  for  many 
years.  The  504  Program's  authorization 
level  for  fiscal  year  2002,  for  example, 
was  $4.5  billion  compared  to  the  total 
approval  level  of  $2.5  billion. 

SBA  has  decided  to  take  steps  to 
increase  the  availability  of  the  long- 
term,  fixed-rate  financing  offered  by  the 
504  Program  that  is  vital  for  our  nation's 
small  business  community.  This 
proposed  rule  begins  this  process  by 
establishing  the  State  in  which  a  CDC  is 
incorporated  as  the  CDC's  mininnim 
area  of  operations.  Currently,  each  CDC 
is  assigned  a  specific,  local  area, 
typically  several  counties.  Only  one 
CDC  per  State  is  permitted  to  be  a 
statewide  CDC.  In  some  cases,  there  are 
geographic  areas  that  do  not  have  CDC 
coverage.  Although. CDCs'  areas  of 
operations  often  overlap.  SBA  believes 
that  establishing  statewide  areas  of 
operations  for  all  CE>Cs  will  increase  the 
availability  of  504  Program  assistance  to 
small  businesses.  SBA  also  believes  that 
it  is  empowering  the  CDCs'  boards  to 
determine  what  is  the  optimal  area  of 
operations  within  the  State  for  the  CDC 
to  market  and  service  effectively. 

Next.  SBA  is  proposing  to  eliminate 
the  "adequately  served"  standard. 
Currently,  a  county  meets  the  standard 
of  "adequately  served"  when  the  CDC 
that  includes  the  coimty  in  its  area  of 
operations  averages  at  least  one  504  loan 
approval  in  that  county  per  100,000 
population  per  year  averaged  over  two 
years.  In  such  cases,'  the  coimty  is 
imavailable  both  to  an  existing  CDC 
applying  to  expand  its  operations  to 
include  that  cpunty,  and  to  a  new  CDC 
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applying  to  include  that  county  in  its 
proposed  area  of  operations.  In  addition, 
the  regulations  currently  do  not  permit 
a  new  CDC,  or  a  CDC  applying  to 
expand  its  area  of  operations,  to  apply 
for  a  particular  county  if  that  county  has 
become  part  of  another  CDC's  area  of 
operations  within  the  previous  24 
months.  Eliminating  this  standard  will 
encourage  new  CDC  applications  and 
expansion  applications  from  existing 
CDCs.  SBA  is  proposing  to  allow  the 
.  marketplace  to  determine  the  maximum 
number  of  CDCs  that  can  co-exist  within 
a  State.  With  these  changes  SBA 
anticipates  that  small  businesses,  as 
well  as  lenders,  will  have  greater  choice 
in  and  access  to  capital. 

To  facilitate  these  changes,  SBA  is 
proposing  to  streamline  a  CDC's 
organizational  structmre  by  modifying 
the  CDCs'  general  membership 
requirements.  Currently,  a  CDC  is 
required  to  have  a  general  membership 
that  covers  the  CDC's  entire  area  of 
operations.  In  the  proposed  rule,  SBA 
would  no  longer  require  that  a  CDC's 
membership  cover  Uie  entire  area  of 
operations,  but  rather  would  require 
that  the  CDC's  members  each  actively 
support  economic  development  within 
all  or  some  portion  of  the  CDC's  area  of 
operations.  The  CDC's  board  of  directors 
would  make  the  decision  on  how 
widely  disbursed  the  CDC's  general 
membership  needs  to  be  to  meet  the 
objective  of  local  economic 
development.  SBA  also  is  proposing  to 
modify  the  regulations  governing 
contracting  for  staff  to  facilitate  a  CDC's 
ct)ntracting  for  "back  office"  work  with 
a  contractor  located  outside  of  the  CDC's 
area  of  operations.  SBA  believes  that 
this  will  permit  certain  economies  of 
scale  by  providing  additional  sources  of 
expertise  in  504  packaging,  processing, 
servicing  and  liquidation. 

For  CDCs  that  apply  to  cross  State 
lines  as  a  multi-state  CDC.  the  CDC  also 
will  be  able  to  determine  the  maximum 
geographic  coverage  its  general 
membership  in  the  new  State  needs  to 
be.  Also  for  multi-state  CDCs,  SBA  is 
proposing  to  relax  the  requirements  for 
board  representation  from  the  new  State 
by  eliminating  the  current  requirement 
that  at  least  three  of  the  CDC's  board 
members  must  come  from  the  new  State. 
In  addition,  SBA  is  proposing  to  allow 
a  CDC  that  ciurently  has  ALP  or  PCLP 
authority  in  its  State  of  incorporation  to 
use  that  authority  in  its  expanded  area. 
To  ensure  that  only  those  CDCs  with 
demonstrated  strong  underwriting  are 
permitted  to  expand  beyond  their  State 
of  incorporation,  SBA  is  clarifying  the 
requirement  that  the  expanding  CDC 
must  meet  SBA's  portfolio  performance 
benchmarks.  Taken  together,  SBA 
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believes  that  these  changes  in  a  CDC's 
area  of  operations,  elimination  of  the 
concept  of  "adequately  served," 
elimination  of  the  requirement  that  a 
CDC's  membership  cover  the  entire  area 
of  operations,  the  clarification  regarding 
contracting,  and  the  changes  in  the 
expansion  requirements  for  CDCs  will 
result  in  the  504  Program  becoming 
more  relevant  in  today's  dynamic 
financial  services  marketplace. 

SBA  agrees  with  the  opinion  of  the 
majority  of  writers  that  the  504  Program 
should  remain  separate  from  the  7(a) 
Program.  The  proposed  rule  introduces 
a  new  regulation  that  prohibits  a  CDC 
from  investing  in  or  being  affiliated  with 
a  7(a)  lender. 

The  concept  of  permitting  a  CDC  to 
invest  in  a  Small  Business  Investment 
Company  ("SBIC")  generally  was 
supported  by  the  coiiunenters.  Many 
writers  viewed  such  an  investment  as 
economic  development  as  long  as  the 
SBIC  and  the  CDC  were  not  affiliates. 
However,  SBA's  current  regulations 
prohibit  a  CDC  &t)m  owning  an  equity 
interest  in  a  business  that  has  received 
or  is  applying  to  receive  SBA  financing 
(§  120.140).  Since  SBICs  typically  have 
an  ownership  interest  in  the  businesses 
that  they  assist,  a  CDC  that  has  invested 
in  an  SBIC  also  would  have  an 
ownership  interest  in  the  small  business 
receiving  financing  from  the  SBIC  and 
could  potentially  violate  this  regulation 
by  providing  financing  directly  to  that 
small  business.  In  addition,  SBA's 
regulations  state  that  a  CDC  must 
operate  in  its  Area  of  Operations.  SBA 
interprets  this  requirement  to  apply  to 
all  CDC  activities  that  use  funds 
generated  bom  the  504  Program.  In  light 
of  thes6  concerns,  at  this  time  SBA 
proposes  to  prohibit  a  CDC  from 
investing  in  an  SBIC.  The  proposed  rule 
woixld  not  require  a  CDC  with  an 
existing  investment  in  an  SBIC  to 
liquidate  such  investment. 

Section-by-Section  Analysis 

SBA  proposes  to  add  a  definition  of 
"SOP"  to  §  120.102,  the  definitions 
section  applicable  to  the  entire  part  120. 

SBA  proposes  to  amend  §  120.140  to 
delete  references  to  Associate 
Development  Companies  ("ADC")  (see 
discussion  of  §  120.850). 

SBA  proposed  to  change  the  headings 
for  §  120.800  and  §  120.801  to  make 
thefr  format  consistent  with  the  other 
section  headings  in  subpart  H. 

SBA  proposed  some  oianges  to  the 
definitions  in  §  120.802.  The  definition 
of  "Area  of  Operations"  would  be 
modified  to  add  that  the  minimum  area 
of  operations  for  a  CDC  is  the  State  in 
which  the  CDC  is  incorporated.  This 
change  would  permit  more  access  to 


capital  as  well  as  choices  for  small 
businesses.  In  response  to  the  ANPRM, 
several  commentors  suggested  that  a 
CDC's  area  of  operations  be  SBA 
district-wide.  However,  SBA  agrees  with 
the  reasoning  of  one  commentor 
regarding  the  district-wide  proposal: 

(The  district-wide  proposal]  presents  two 
problems.  First,  it  would  not  eliminate  some 
current  monopolies.*   *   *  Secondly,  it 
produces  something  of  a  double  standard.  In 
some  41  states,  all  CDCs  would  be  statewide 
by  virtue  of  the  fact  that  there  is  only  one 
district  office  in  each  of  those  states.  That 
leaves  9  states  requiring  special  regulations 
and  monitoring  by  tfie  SBA.  The  statewide 
CDC  proposal  eliminates  these  problems  and 
provides  a  single,  national  standard  and  is 
therefore  preferable. 

The  definition  of  "Local  Economic 
Area"  would  be  revised  slightly  to  make 
it  consistent  vnih  the  revised,  statewide 
"Area  of  Operations"  definition.  In 
addition,  the  definition  for  "Associate 
Development  Company"  would  be 
deleted.  This  change  is  discussed  in  the 
analysis  of  revisions  proposed  for 
§  120.850.  Other  regulations  in  subpart 
H  of  part  120  use  the  terms  "Designated 
Attorney,"  "Lead  SBA  Office"  and 
"Priority  CDC."  For  clarification,  this 
proposed  rule  would  add  definitions  for 
those  terms. 

In  §  120.810,  application  for 
certification  as  a  CDC,  SBA  is  proposing 
changes  to  the  policies  governing  new 
CDC  applications  to  reflect  the  change 
in  the  definition  of  a  CDC's  "Area  of 
Operations"  to  a  minimum  of  statewide. 
Additionally,  it  deletes  the  current 
restrictions  that  permit  existing  CDCs  to 
exclude  geographic  areas  from  being 
considered  for  a  new  CDC.  SBA  is 
permitting  the  marketplace  to  determine 
the  optimum  number  of  CDCs  that  may 
be  supported. 

Because  of  these  changes  and  in  order 
to  streamline  the  application  process, 
SBA  would  delete  §  120.811,  public 
notice  of  CDC  certification  application, 
which  requires  public  notice  as  well  as 
direct  notice  to  existing  CDCs.  SBA 
believes  the  application  process,  SBA 
oversight,  and  the  marketplace  will  be 
enough  to  ensure  that  the  process  will 
lead  to  improved  economic 
development.  This  proposed  rule  would 
add  a  clarification  that  an  applicant 
CDC  must  demonstrate  financial 
capability  to  meet  the  upfront  costs  of 
the  program  imtil  the  CDC's  operations 
meet  the  breakeven  point.  This  is  to 
ensure  that  the  CDC  will  be  staffed 
sufficiently  to  meet  the  requirements  of 
marketing,  processing,  closing,  and 
servicing  504  Loans. 

Section  120.812,  probationary  period 
for  newly  certified  CDCs,  proposes 
revisions  that  would  clarify  how  SBA 
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will  process  a  CDC's  petition  for 
permanent  CDC  status,  and  that  the 
probationary  period  commences  on  the 
date  of  certification.  Also  SBA  proposes 
to  delete  all  references  to  ADCs  in 
connection  with  the  proposed 
elimination  of  the  ADC  program  (see 
discussion  of  §  120.850). 

In  §  120.820,  CDC  non-profit  status, 
SBA  proposes  to  describe  what  SBA 
means  by  the  term  "good  standing." 
While  this  is  a  term  SBA  has  used  over 
the  years  in  administering  the  504 
Program,  SBA  has  not  fully  defined  it 
previously.  Following  discussions 
between  SBA  program  officials  and  the 
CDC  industry,  SBA  proposes  several 
criteria  that  constitute  good  standing  for 
the  504  Program.  SBA  intends  to  apply 
the  term  generally  to  all  CDCs. 

Section  120.821,  CDC  Area  of 
Operations,  would  be  revised  to  delete 
the  limitation  of  one  statewide  CDC 
since  all  CDCs"  areas  of  operations  will 
be  at  least  statewide  (see  discussion  of 
definition  of  "Area  of  Operations"  in 
§  120.802). 

Section  120.822,  CDC  membership, 
would  be  revised  to  streamline  CDC 
membership  qualifications  by  deleting 
the  requirement  that  a  CDC's 
membership  must  be  representative  of 
its  entire  area  of  operations.  Cvurently, 
a  CDC  must  have  representation  from 
each  of  the  four  groups  (i.e.,  government 
organizations,  financial  institutions, 
community  organizations,  and 
businesses)  for  its  entire  area  of 
operations.  With  this  change,  SBA  still 
would  require  that  each  of  the  four 
groups  be  represented  in  the 
membership,  but  would  no  longer 
require  that  such  members  represent  the 
entire  area  of  operations.  It  will  be  up 
to  the  CDC's  board  to  determine  how 
broadly-based  geographically  the 
membership  needs  to  be  to  meet  the 
CDC's  economic  development 
objectives.  The  CDC's  board  may  choose 
to  have  a  membership  that  represents 
only  a  coimty,  or  some  counties,  while 
another  CDC's  board  may  choose  to 
have  a  membership  that  represents  the 
entire  State. 

In  addition,  SBA  would  clarify  the 
-  intent  of  the  regulation  by  adding  that 
a  CDC  must  not  use  its  employees  and 
staff  to  meet  the  membership 
requirements.  The  membership 
requirement  is  designed  to  be  filled  by 
local  commimity  leaders  volunteering  to 
assist  in  providing  economic 
development  in  their  communities 
through  the  formation  of  a  CDC.  The 
membership  elects  the  CDC's  board 
fi-om  among  its  members.  The  board,  in 
turn,  hires  paid  professional  staff  to 
operate  the  CDC  on  a  daily  basis.  SBA 
also  proposes  to  eliminate  the 


requirement  that  SBA  pre-approve  the 
CDC's  members  representing 
government  organizations,  and  to  add 
small  business  development  companies 
("SBDCs")  and  another  type  of 
community  organization  that  may  be  a 
source  of  members  for  a  CDC. 

Section  120.824,  professional 
management  and  staff,  would  be  revised 
to  delete  the  provision  that  describes  the 
circumstances  under  which  a  nu-al  CDC 
with  insufficient  loan  volume  may  be 
managed  by  another  CDC  located  in  the 
same  area  of  operations.  This  provision 
has  not  been  used  and  appears  to  be 
unnecessary.  In  addition,  the  proposed 
change  would  clarify  the  requirements 
regarding  CDC  staff  provided  under 
contract  including  deleting  the 
requirement  that  a  contractor  must  live 
or  do  business  in  the  CDC's  area  of 
operations.  SBA  believes  that  a  CDC 
may  wish  to  contract  for  certain 
services,  such  as  "back  office"  staff 
support,  with  individuals  or 
organizations  that  are  outside  of  the 
CDC's  area  of  operations. 

Section  120.826,  basic  requirements 
for  operating  a  CDC,  would  be  slightly 
reworded  for  clarity.  The 
responsibilities  currently  described  in 
§  120.827(a)  would  be  moved  to  this 
section  because  SBA  considers  them  to 
be  basic  requirements  for  operating  a 
CDC.  In  addition,  SBA  proposes  to 
clarify  that  all  CDCs  must  comply  with 
all  of  the  504  Program  requirements 
imposed  by  statute,  regulation,  SOP, 
policy  and  procedural  notice,  loan 
authorization,  debenture,  or  any 
agreement  between  SBA  and  the  CDC, 
some  of  which  is  currently  in 
§  120.827(a). 

Section  120.827,  other  services  a  CDC 
may  provide  to  small  businesses,  would 
be  revised  to  focus  this  section  only  on, 
and  clarify  what  is  meant  by,  "other 
services"  that  a  CDC  may  provide  to  a 
small  business,  as  well  as  describe  the 
regulations  to  which  the  CDC  will  be 
subject  if  it  does  provide  such  other 
services. 

Section  120.828,  minimum  level  of 
504  loan  activity  and  restrictions  on 
portfolio  concentrations,  would  be 
reworded  to  clarify  the  minimum  level 
of  504  loan  activity  a  CDC  must 
maintain.  In  addition,  this  section 
would  cover  the  requirement 
concerning  portfolio  concentrations 
currently  contained  in  §  120.827(a)  and 
the  heading  to  the  section  would  be 
revised  accordingly. 

Section  120.829,  job  opportimity 
average  a  CDC  must  maintain,  would 
modify  the  job  opportiuiity  average  a 
CDC  must  maintain  by  changing  it  to  an 
amount  specified  by  SBA  by  means  of 
a  notice  published  in  the  Federal 


Register.  Currently,  the  average  is 
preventing  many  CDCs  fit)m  accepting 
504  loan  applications  from  small 
businesses  for  loans  that  would  not 
create  jobs  but  would  meet  other 
statutory  504  Program  objectives,  such 
as  loans  to  increase  business  efficiency 
through  technology.  In  addition,  the 
present  ratio  has  been  in  effect  since 
1990  and  does  not  take  into  accoimt  the 
inflationary  factors  in  the  cost  of  land, 
real  estate  acquisition,  construction,  and 
machinery  and  equipment  since  that 
time.  Finally,  SBA  is  proposing  to 
clarify  that  a  new  CDC  is  permitted  two 
years  from  the  date  it  is  certified  to  meet 
the  job  portfolio  requirement. 

Section  120.830,  reports  a  CDC  must 
submit,  would  be  revised  to  change  the 
submission  requirement  for  CDC  annual 
reports  from  90  days  to  120  days  after 
the  end  of  the  CDC's  fiscal  year  to 
permit  CDCs  more  time  to  provide 
financial  statements  with  the  required 
level  of  review.  This  proposed  rule  also 
clarifies  the  requirement  by  adding  that 
the  annual  report  must  include  financial 
statements  of  any  affiliate  or  subsidiary 
of  the  CDC.  In  addition,  it  would  add 
some  clarifying  language  regarding  the 
submission  requirements  for  changes  to 
directors  or  staif. 

Section  120.835,  application  to 
expand  an  area  of  operations,  would  be 
revised.  Most  of  the  applications  SBA 
receives  are  for  expansions  of  a  CDC's 
area  of  operations  within  its  State  of 
incorporation.  The  expansion  request 
usually  is  for  several  counties  in  which 
there  currently  are  one  or  more  CDCs 
that  include  those  coimties  in  their 
areas  of  operations.  Since  the  proposed 
rule  gives  all  CDCs  a  minimum  area  of 
operations  of  the  State  in  which  they  are 
incorporated,  and  since  SBA  is  allowing 
the  marketplace  to  determine  the 
optimum  number  of  CDCs,  much  of  the 
current  regulatory  language  is  no  longer 
required  (refer  to  §  120.802  and 
§  120.810  for  further  discussion).  SBA 
proposes  that  the  only  applications  for 
expansion  that  it  would  consider  would 
be  when  the  CDC  requests  to  expand 
beyond  its  State  of  incorporation.  In  this 
section,  SBA  also  proposes  to  add  the 
requirement  that  such  applicants  must 
be  ALP-qualified.  There  are  two  reasons 
for  this.  "The  first  is  to  limit  expansions 
beyond  State  lines  to  only  those  CDCs 
who  have  met  certain  volume,  closing, 
and  portfolio  quality  standards.  The 
second  is  to  reflect  the  proposed  change 
in  the  regulations  governing  multi-state 
expansions  that  would  permit  a  CDC  \p 
use  in  the  expanded  area  any  unilateral 
authority  it  has  already  received  in  its 
State  of  incorporation  (see  discussion  of 
proposed  changes  to  §  120.837).  To 
further  streamline  the  application 
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process.  SBA  is  proposing  to  delete  the 
requirement  that  a  multi-state  CDC  have 
at  least  three  members  from  each  State 
.    on  its  board.  SBA  believes  that  the 
general  membership  requirements  (see 
§  120.822)  and  loan  committee 
requirements  [see  §  120.823)  for  the 
State  into  which  it  is  expanding  are 
sufficient  to  demonstrate  the  CDC's 
commitment  to  local  economic 
development  in  that  State.  Additionally, 
SBA  is  proposing  to  delete  the 
requirement  for  public  notice  and  for 
direct  notice  to  all  other  CDCs  in  the 
proposed  area  of  operations  since  SBA 
is  permitting  the  marketplace  to 
determine  the  optimum  number  of  CDCs 
that  can  be  supported.' 

Section  120.836,  public  notice,  and 
opportunity  for  response,  would  be 
deleted.  SBA  believes  that  the 
requirement  would  not  be  needed  for 
the  same  reasons  discussed  in  §  120.811. 

Section  120.837,  SBA  decision  on 
application  for  a  new  CDC  or  for  an 
existing  CDC  to  expand  an  area  of 
operations,  proposes  to  streamline  the 
process  by  changing  the  paragraph  on  a 
multi-state  CDC  to  permit  any  unilateral 
authority  that  a  CDC  has  in  its  State  of 
incorporation  to  be  carried  over  into  the 
additional  State  in  which  it  is  approved 
to  operate  as  a  multi-state  CDC  and 
clarifying  SBA's  decision  process. 

Section  120.838.  expiration  of 
existing,  temporary  expansions,  was  a 
short-term  regulation  to  manage  the 
conversion  of  existing  temporary 
expansions  into  permanent  expansions 
by  March  1.  1996.  Because  of  the 
changes  proposed  to  the  rules  covering 
areas  of  operation,  SBA  believes  this 
section  is  no  longer  required  and 
proposes  its  removal. 

Section  120.839,  case-by-case 
extensions,  proposes  to  give  a  district 
office  the  authority  to  make  a  decision 
concerning  whether  SBA  will  allow  a 
JCDC  to  make  a  504  Loan  outside  of  its 
area  of  operations,  and  by  adding  as  a 
new  basis  for  such  decision  the 
situation  in  which  a  State  may  not  have 
a  CDC.  {For  example,  currently  Alaska 
has  no  CDC.)  In  addition,  SBA  is 
proposing  to  delete  the  exception  that 
would  require  the  Associate 
Administrator  for  Financial  Assistance 
("AA/FA")  to  approve  because  the 
exception  has  never  been  used  and 
SBA's  experience  indicates  that  it  is 
unnecessary. 

In  section  120.840,  accredited  lenders 
program,  SBA  proposes  to  substantially 
re^se  this  section  to  describe  the  ALP, 
the  benefits  a  CDC  will  receive  through 
the  ALP,  how  to  apply  for  the  ALP,  and 
how  SBA  will  process  the  application. 

In  new  §  120.841.  SBA  proposes  to 
establish  more  detailed  qualifications 


for  die  ALP.  The  standards  will  be 
consistent  with  section  507  of  the  Act 
and  coordinate  with  eligibility 
requirements  for  CDC  participation  in 
the  PCLP  (see  §  120.845  discussion 
below).  These  changes  will  make  it 
easier  for  SBA  to  provide  consistent  and 
objective  evaluation  of  a  CDC 
application  to  participate  in  the  ALP. 
Section  120.845,  premier  certified 
lenders  program,  would  be  revised.  The 
PCLP  is  now  a  permanent  program 
pursuant  to  section  508  of  the  Act.  SBA 
proposes  to  add  considerably  more 
detail  to  §  120.845  and  move  some  gf  its 
revised  and  expanded  provisions  to  new 
^§  120.846-120.848.  Since  CDCs 
participating  in  the  PCLP  must  be 
approved  to  participate  under  the  ALP 
or  be  "ALP  qualified,"  SBA  proposes  to 
add  some  of  the  PCLP  requirements  to 
§120.841. 

The  PCLP  is  designed  to  take 
advantage  of  the  proven  loan  processing 
and  servicing  skills  of  SBA's  most 
proficient  and  most  active  CDCs.  It  is  a 
relatively  new  program  (started  in  1994 
as  a  pilot  program)  with  a  somewhat 
limited  operating  history.  Because  SBA 
transfers  substantial  additional 
authority  to  CDCs,  the  PCLP  carries 
potentially  significant  risk  to  SBA  and 
the  504  Program.  Therefore,  SBA 
intends  to  closely  monitor  and  control 
its  implementation  and  expansion.  As  a 
resuh.  SBA  will  continue  to  work  with 
the  CDC  industry  to  develop  and 
publish  enhanced  operating  policies 
and  procedures  as  experience  with  the 
PCLP  develops.  While  SBA  intends  to 
transfer  as  much  authority  and 
responsibility  to  PCLP  CDCs  as 
reasonably  prudent,  the  extent  of  that 
delegation  will  continue  to  be  refined 
over  time.  These  refinements  likely  will 
address  such  issues  as  the  type  of  504 
Loans  eligible  for  the  PCLP,  the  amount 
of  prior  SBA  review  applicable  to  each 
loan,  program  participation  criteria,  and 
other  factors. 

For  example,  while  SBA  believes  that 
the  PCLP  may  be  most  appropriately 
applied  to  routine  504  Loans  and  that 
particularly  complex  or  problematic 
loans  may  need  to  be  processed  through 
standard  504  Program  procedures.  SBA 
will  continue  to  study  and  analyze  this 
issue  and  develop  further  guidance  as 
appropriate.  With  respect  to  SBA's  prior 
review  of  a  504  Loan  at  the  loan 
approval  stage.  SBA  is  interested  in 
limiting/minimizing  its  involvement  in 
reviewing  504  Loans.  While  initially 
SBA  expects  to  continue  to  review  loan 
eligibility  while  delegating  virtually  all 
credit  decisions  to  PCLP  CDCs.  SBA 
will  consider  expanding  or  reducing 
that  authority  as  warranted  by  the 
results  of  the  program. 


Participation  in  the  PCLP.  pursuant  to 
section  508(b)  of  the  Act,  is  limited  to 
those  CDCs  that  are  active  in  the  504 
Program;  are  in  good  standing  with 
SBA;  have  demonstrated  the  ability  to 
properly  analyze,  close  and  service  504 
Loans;  and  have  been  active  as  ALP 
CDCs.  Section  508(b)(2)(A)  of  the  Act 
allows  SBA  to  waive  the  requirement  for 
those  non-ALP  CDCs  that  meet  the  ALP 
participation  criteria.  However,  rather 
than  developing  a  waiver  process.  SBA 
proposes  incorporating  the  ALP 
participation  criteria  into  the  PCLP 
participation  criteria  (see 
§  120.845(c)(1)). 

Based  on  the  guidance  in  the  statute, 
and  following  extensive  discussion  with 
the  CDC  industry.  SBA  developed  more 
specific  factors  to  be  used  in  evaluating 
a  CDC's  level  of  activity;  ability  to 
properly  analyze,  close,  service  and 
liquidate  504  Loans;  and  good  standing. 
Each  factor  represents  a  major  and 
essential  CDC  function,  and  each  carries 
significant  risk  to  SBA  and  the  504 
Program.  Because  SBA  delegates 
substantial  authority  and  autonomy  to 
PCLP  CDCs,  it  considers  each  factor 
important,  and  a  substantive  deficiency 
in  any  one  may  preclude  participation 
in  the  PCLP.  SBA  will  use  information 
from  onsite  compliance  reviews, 
operational  reviews  and  other  program 
management  and  oversight  activities, 
including  the  review  of  504  loan 
applications  to  SBA,  to  make  the 
determination  regarding  eligibility  for 
PCLP  status. 

Congress.  SBA  and  the  CDC  industry 
recognize  that  the  success  of  the  PCLP 
is  highly  dependent  on  the  extent  to 
which  PCLP  CDCs  are  familiar  with 
SBA's  credit  and  eligibility  standards 
and  its  loan  processing,  closing, 
servicing  and  liquidation  policies  and 
procedures.  These  policies  and 
procedures  are  highly  complex  and 
require  processing  a  substantial  volume 
of  504  Loans  over  an  extended  period  of 
time  to  remain  proficient.  Also,  SBA 
needs  access  to  a  significant  number  of 
a  CDC's  loans  to  evaluate  its 
proficiency.  SBA  notes  that  the  ALP  ' 
requires  that  its  participants  must  have 
processed  at  least  20  504  Loans  in  the 
most  recent  three  years  (see  proposed 
§  120.841(b).  When  considering  \he 
minimum  504  Loan  volume  requirement 
for  participation  in  the  PCLP,  SBA 
considered  the  concern  of  smaller  and 
riu-al  CDCs  that  a  high  minimum  504 
Loan  volume  requirement  could  exclude 
them  from  being  a  PCLP  CDC.  SBA 
discussed  those  concerns  with  the  CDC 
industry  and  concluded  that  proficiency 
in  504  Loan  policies  and  procedures  can 
only  be  developed  and  maintained  froih 
regularly  processing  a  significant 
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number  of  504  Loans.  In  addition,  one 
of  the  main  purposes  of  the  PCLP  was 
to  improve  the  efficiency  and  expedite 
the  loan  processing  of  higher  volume 
CDCs,  which  were  being 
disproportionately  impacted  by  the 
longer  turn-around  time  in  SBA's 
district  offices.  Also,  for  low  volume 
CDCs,  any  potential  efficiency  benefits 
from  participating  in  the  PCLP  would 
more  than  likely  be  offset  by  the  cost 
and  effort  required  to  develop  and 
maintain  the  high  level  of  504  Loan 
proficiency  required  in  a  staff  that  rarely 
processes  an  SBA  504  Loan.  (About  half 
of  all  CDCs  process  less  than  six  504 
Loan  applications  per  year.)  After 
considering  these  issues,  SBA  proposes 
to  require  that  ALP  and  PCLP  applicants 
must  have  received  approval  for  at  least 
twraity  504  Loans  in  the  most  recent 
three  years  and  have  a  portfolio  of  at 
least  30  active  504  Loans.  (SBA 
proposes  to  define  an  "active"  504  Loan 
as  a  loan  that  was  approved  and  closed 
by  the  CDC  and  has  a  status  of  either 
current,  delinquent,  or  in  liquidation.) 

To  assist  in  determining  the 
proficiency  of  a  PCLP  applicant  to 
effectively  process  and  administer  504 
Loans,  SBA  proposes  that  SBA 
conducted  oversight  reviews  of  a  PCLP 
applicant  must  have  found  the  applicant 
to  be  at  least  generally  in  compliance 
with  SBA's  regulatiojis,  policies  and 
procedures.  In  addition,  SBA  will  need 
to  assess  the  applicant's  current 
proficiency,  so  these  reviews  must  be 
relatively  recent  (within  the  past  12 
months).  While  SBA  has  policy  and 
procedural  guidance  in  place  generally 
requiring  annual  SBA  oversight  review, 
CDCs  may  occasionally  request  a 
postponement  of  those  reviews. 
AppUcants  to  the  PCLP  must  recognize 
the  need  for  current  SBA  review  data 
and  coordinate  with  their  Lead  SBA 
Office  to  ensure  that  the  CDC  is 
available  and  prepared  for  any  required 
oversight  reviews. 

SBA  has  developed  comprehensive 
management  information  systems  to 
timely  track  and  analyze  the 
performance  of  a  CDCs  504  Loan 
portfolio.  As  a  result  of  an  extensive 
examination  and  analysis  of  these 
performance  data,  SBA  has  determined 
that  portfolio  currency,  delinquency, 
default,  liquidation  emd  loss  rates  are 
important  measures  of  the  quality  of  a 
CDCs  portfoUo  and  the  effectiveness 
and  diligence  of  its  loan  analysis, 
closing  and  servicing.  Therefore,  SBA 
has  established  benchmarks  for  each  of 
these  measures,  which  the  large 
majority  of  CDCs  regularly  achieve.  SBA 
proposes  that  PCLP  applicants  must 
meet  SBA's  established  portfolio 
benchmarks. 


SBA  and  the  CDC  industry  recognize 
that  the  training  and  experience  of  the 
PCLP  applicant's  staff  are  critical 
determinants  of  the  quality  and 
effectiveness  of  its  504  Loan  program 
administration  as  well  as  its  diligence  in 
applying  SBA's  504  Loan  credit  and 
eligibility  standards.  As  a  result,  the 
CDC  industry  has  developed 
appropriate  credit,  packaging,  loan 
closing  and  loan  servicing  training 
programs,  which  the  staff  of  many  CDCs 
attend.  As  a  result,  SBA  proposes  that 
the  principal  staff  of  PCLP  applicants 
possess  adequate  504  Loan  training  and 
experience. 

Under  the  PCLP,  SBA  delegates 
authority  and  a  certain  level  of 
autonomy  to  PCLP  CDCs  to  process, 
close  and  service  504  Loans  with  only 
limited  prior  SBA  review.  As  a  result, 
SBA  proposes  that  applicants  to  the 
PCLP  must  demonstrate  a  particularly 
thorough  understanding  of  and  an 
appUed  diligence  to  SBA's  504  Loan 
credit  and  eligibility  standards  and  its 
504  Loan  processing,  closing  and 
servicing  policies  and  procedures.  A 
failure  to  consistentiy  apply  appropriate 
credit  analyses  and  standards  and  loan 
processing,  closing  and  servicing 
policies  or  procedures  exposes  SBA  and 
the  taxpayer  to  excessive  risk  of  loss  and 
negatively  impacts  the  availability  of 
SBA  financing  to  the  small  business 
community.  A  CDCs  failiu^  to 
adequately  apply  SBA's  504  Loan 
eligibility  standards  could  result  in  504 
Loan  approvals  to  small  businesses  that 
are  expressly  prohibited  by  statute  or 
regulation  from  receiving  SBA  loans. 

Section  508(b)(2)(A)  requires  that 
PCLP  CDCs  be  in  good  standing  with 
SBA.  SBA  interprets  that  requirement  to 
mean  both  in  good  standing  with  the 
State  in  which  the  CDC  is  incorporated 
(as  discussed  in  §  120.820),  and  in 
compliance  with  the  504  Program 
requirements  imposed  by  statute, 
regulation,  SOP,  policy  and  procedural 
notice,  loan  authorization,  debenture,  or 
any  agreement  between  SBA  and  the 
CDC.  Under  the  PCLP,  due  to  the  higher 
level  of  authority  delegated  to  the  PCLP 
CDCs  and  the  potentiaJ  risk  to  the 
Agency,  SBA  expects  a  significantly 
higher  level  of  compliance  with  both  of 
these  requirements  by  PCLP  CDCs,  with 
only  very  rare  deviation.  SBA  sees  a 
similar  distinction  between  non-PCLP 
CDCs  generally  meeting  SBA's  five 
established  portfolio  benchmarks  versus 
virtually  absolute  compliance  by  PCLP 
CDCs  with  those  benchmarks. 

The  Lead  SBA  Office  would  consider 
the  CDCs  initial  application  to  the 
PCLP,  and  will  forward  the  application 
package,  including  a  recommendation 
regarding  the  applicant's  qualifications. 


to  SBA's  PCLP  Processing  Center,  which 
then  will  forward  the  package  with  its 
recommendation  to  the  AA/FA  for  final 
action.  PCLP  applicants  are  expected  to 
coordinate  with  their  Lead  SBA  Office 
early  in  their  consideration  of  the  PCLP 
to  realistically  assess  its  requirements 
and  their  prospects  for  admission.  When 
officially  applying  for  the  PCLP,  an 
applicant  will  need  to  provide  certain 
essential  information  and 
documentation  to  assist  SBA  in 
ascertaining  its  qualifications,  including 
a  resolution  from  its  Boards  of  Directors; 
resumes  on  key  staff  for  504  Loan 
processing,  servicing,  liquidation,  and 
litigation;  documentation  of  any 
required  insiu-ance;  and  information 
about  the  qualifications  of  its  closing 
attorney.  While  SBA  will  generally 
confer  PCLP  status  for  a  period  of  two 
years,  imder  some  conditions  (such  as 
borderline  performance  benchmarks, 
certain  compliance  review  deficiencies, 
etc.)  SBA  may  determine  that  a  lesser 
.  period  is  appropriate. 

Section  120.846,  requirements  for 
maintaining  and  renewing  PCLP  status, 
would  be  added.  Pursuant  to  section 
508(b)(3)  of  the  Act,  in  order  to  retain 
its  PCLP  status,  a  PCLP  CDC  must 
continue  to  meet  the  eligibility 
requirements  of  the  PCLP,  as  proposed 
in  §  120.845.  While  level  of  activity  is 
one  of  those  criteria,  section  508(i)  of 
the  Act  requires  that  PCLP  CDCs 
establish  a  goal  of  processing  a 
minimum  of  50  percent  of  their  504 
Loan  applications  using  PCLP 
procedures.  SBA  considered 
establishing  a  requirement  that  PCLP 
CDCs  process  at  least  30  percent  of  their 
504  Loans  using  PCLP  procedures 
immediately  after  becoming  a  PCLP 
CDC  and  gradually  increasing  that 
requirement  as  the  PCLP  CDCs  matures. 
However,  following  discussions  with 
the  CDC  industry,  SBA  determined  that 
immediately  establishing  such  an 
absolute  minimimi  could  discourage 
participation  in  what  is  a  developing 
program  with  a  variety  of  relatively  new 
concepts  and  procedures.  Nevertheless, 
SBA  recognizes  that  the  legislation 
authorizing  PCLP  mandates  that  PCLP 
CDCs  be  active  CDC  lenders  and 
establish  a  goal  of  processing  a 
minimum  of  50  percent  of  their  504 
Loans  using  PCLP  procediu^s.  As  a 
result,  while  SBA  still  expects  PCLP 
CDCs  to  process  a  substantial  proportion 
of  their  504  Loans  using  PCLP 
procedures  and  strive  to  reach  their  50 
percent  goal  as  mandated  by  statute, 
SBA  will  not  immediately  require  an 
absolute  minimum  Thus,  as  the  PCLP 
matures,  SBA  intends  to  publish 
procedural  guidance  gradually 
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incorporating  and  increasing  the 
minimum  number  and  percent  of  504 
Loans  that  PCLP  CDCs  must  process 
using  PCLP  procedures. 

Due  to  the  delegation  of  authority 
under  the  PCLP,  and  the  associated  risk 
of  loss,  SBA  expects  PCLP  CDCs  to 
develop,  implement  and  actively 
monitor  effective  internal  control 
systems  and  processes  that  will  ensure 
continued  conformance  with  the 
requirements  of  the  PCLP.  These 
systems  should  provide  PCLP  CDCs 
with  early  information  on  their 
performance.  SBA  also  has  developed 
management  control  systems  to  monitor 
individual  PCLP  CDCs,  specifically  the 
portfolio  benchmark  data  and  the 
management  oversight  reviews,  and 
SBA  provides  this  information  to  PCLP 
CDCs.  With  these  internal  and  external 
control  systems,  SBA  expects  PCLP 
CDCs  to  constantly  monitor  their 
performance  as  a  CDC  and  as  a  PCLP 
CDC  and  to  be  in  a  position  to  take 
appropriate  and  timely  corrective  action 
when  necessary.  Due  to  the  risk 
inherent  in  the  delegation  of  authority 
under  the  PCLP,  SBA  will  move  to 

■  timely  suspend,  terminate  or  decline  to 
renew  the  PCLP  status  of  PCLP  CDCs 
that  do  not  comply  with  the 
requirements  of  the  PCLP.  Significant 
problems  with  respect  to  liquidation 
and  litigation  activities  by  either  a  PCLP 
CDC  or  its  contractor  may,  at  SBA's 
option,  also  lead  to  suspension, 
termination,  or  the  non-renewal  of  PCLP 
status.  In  egregious  cases  of  a  PCLP 
CDC's  failiu-e  to  comply  with  PCLP 

'  requirements,  SBA  also  can  issue  an 
immediate  suspension,  under  the 
proposed  rule.  In  recommending  a 
suspension  or  termination  from  the 
PCLP,  SBA  proposes  to  provide  timely 
written  notice  to  the  PCLP  CDC  of  its 
intention  and  the  basis  for  the 
recommendation.  The  proposed 
regulations  also  delineate  a  PCLP  CDC's 
appeal  rights  and  reapplication  time 
firames. 

Section  120.847,  requirements  for  the 
loan  loss  reserve  fund,  would  be  added. 
To  mitigate  some  of  the  potential  risk  of 
delegating  additional  authority  to  PCLP 
CDCs,  pursuant  to  section  508(c)(1)  of 
the  Act,  PCLP  CDCs  must  establish  and 
make  deposits  to  a  Loan  Loss  Reserve 
Fund  ("LLRF").  The  LLRF  is  a  restricted 
account  established  for  the  purpose  of 
accumulating  deposits  and  limiting 
withdrawals  to  those  SBA  specifically 
authorizes.  The  PCLP  CDC  may  use  the 
deposits  to  reimburse  SBA  for  10 
percent  of  any  loss  sustained  by  SBA  as 
a  result  of  a  default  in  the  payment  of 
principal  or  interest  on  a  debenture 
issued  by  the  PCLP  CDC  using  PCLP 
procedures  ("PCLP  debenture"). 
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Pursuant  to  section  508(c)(3)  of  the  Act, 
the  LLRF  must  be  composed  of:  (1) 
Segregated  deposit  accounts  at  one  or 
more  federally  insured  depository 
institutions  subject  to  a  collateral 
assignment  to  SBA;  (2)  irrevocable 
letters  of  credit  in  favor  of  SBA;  or  (3) 
some  combination  of  the  above.  Due  to 
the  characteristics  and  cost  of  letters  of 
credit,  and  in  consultation  with  the  CDC 
industry,  SBA  has  determined  that 
letters  of  credit  do  not  currently 
represent  a  feasible  option  for  PCLP 
CDCs.  Consequently,  SBA  is  not 
addressing  letters  of  credit  in  this 
proposed  rule.  However,  SBA  will 
continue  to  explore  this  option  with  the 
CDC  industry,  and  will  promulgate 
regulations  addressing  letters  of  credit 
to  the  extent  this  becomes  a  feasible 
option. 

Pursuant  to  section  508(b)(2)(c)  of  the 
Act.  PCLP  CDCs  must  reimburse  SBA 
for  10  percent  of  any  loss  SBA  incurs  in 
connection  with  a  default  on  a  PCLP 
debenture  and  the  regulation  proposes 
what  is  to  be  included  in  SBA's  loss. 
The  statute  and  proposed  rule  also 
require  that  the  LLRF  maintain  a  deposit 
equal  to  one  percent  of  the  original 
principal  amount  of  each  PCLP 
debenture. 

The  LLRF  must  be  a  deposit  account 
with  a  federally  insured  depository 
institution  selected  by  the  PCLP  CDC. 
Following  discussions  with  the  CDC 
industry,  SBA  is  aware  that  alternative 
accounts  and  financial  instruments  may 
offer  greater  returns  on  the  LLRF. 
However,  the  Act  restricts  LLRFs  to 
federally  insured  depository  institutions 
and  that  language  as  well  as  other 
applicable  law  greatly  limit  the 
investment  alternatives.  This  proposed 
regulation  elaborates  on  what 
constitutes  a  deposit  account  acceptable 
to  SBA.  Also,  to  simplify  the 
administration  of  the  LLRF,  this 
proposed  regulation  would  allow  PCLP 
CDCs  to  pool  loss  reserves  in  a  single 
segregated  account.  SBA  generally  does 
not  anticipate  that  PCLP  CDCs  will 
inciu-  significant  fees  in  connection  with 
their  LLRFs.  although  PCLP  CDCs  will 
need  to  be  mindful  of  breakage  fees, 
should  they  place  funds  into  certificates 
of  deposit  ("CDs").  This  proposed 
regulation  goes  on  to  make  clear  that  the 
PCLP  CDC  will  be  responsible  for  any 
fees,  costs  and  expenses  incurred  in 
connection  with  die  LLRF. 

Pursuant  to  section  508(c)(3)  of  the 
Act,  any  LLRF  established  by  a  PCLP 
CDC  must  be  subject  to  a  collateral 
assignment  in  favor  of,  and  in  a  fonnat 
acceptable  to,  SBA.  Accordingly,  a  PCLP 
CDC  must  give  SBA  a  first  priority 
perfected  security  interest  in  each  LLRF. 
The  PCLP  CDC  must  grant  the  seciu-ity 


interest  pursuant  to  a  security 
agreement  between  the  PCLP  CDC  and 
SBA,  and  the  security  interest  must  be 
subject  to  a  control  agreement  between 
SBA.  the  PCLP  CDC,  and  the  applicable 
depository  institution.  The  control 
agreement  will  include  provisions 
requiring  a  depository  institution  to 
follow  instructions  from  SBA  regarding 
withdrawals  without  further  consent 
fi-om  the  PCLP  CDC.  The  laws  governing 
security  interests  in  deposit  accounts 
are  complex,  vary  by  jurisdiction  and 
are  undergoing  change.  Therefore,  when 
establishing  a  LLRF,  a  PCLP  CDC  must 
coordinate  with  the  Lead  SBA  Office  to 
develop,  execute  and  deliver  the 
required  documentation.  SBA  field 
counsel  will  have  a  model  control 
agreement,  which  they  may  need  to 
modify  to  meet  local  legal  requirements. 
This  proposed  rule  provides  that  the 
CDC  must  provide  to  the  Lead  SBA 
office  a  fully  executed  original  copy  of 
the  security  and  control  agreements 
which  the  Lead  SBA  Office  will  retain 
in  its  files.  All  associated  documents 
must  meet  SBA  requirements  and 
occasional  changes  may  be  necessary.  If 
a  depository  institution  will  not  enter 
into  or  modify  a  control  agreement  or 
violates  the  terms  of  any  such 
agreement,  the  PCLP  CDC  cannot 
maintain  a  LLRF  with  that  institution. 
Pursuant  to  section  508(c)(4)  ofthe 
Act,  PCLP  CDCs  are  allowed  to  make 
required  deposits  to  the  LLRF  associated 
with  each  loan  in  as  many  as  three 
deposits,  but  specifies  the  minimiun 
amount  and  timing  of  those  deposits. 
This  proposed  rule  sets  forth  the 
amount  and  timing  of  those  deposits. 
Due  to  its  management  control  and 
oversight  responsibilities,  SBA  must 
ensure  that  LLRFs  (1)  are  properly 
established,  (2)  contain  the  required 
reserve  amounts  and  (3)  are 
appropriately  administered  and 
controlled.  Periodic  reporting  by  PCLP 
CDCs  to  SBA  on  the  amount  of  funds 
maintained  in  LLRFs  is  critical  to 
ensuring  that  LLRFs  are  properly 
established  and  maintained.  However, 
while  LLRFs  must  contain  deposits 
equal  to  one  percent  of  each  PCLP 
debenture,  the  deposits  associated  with 
each  PCLP  debenture  may  be  made  in  as 
many  as  three  installments.  Also,  during 
the  normal  course  of  a  PCLP  CDC's 
operations,  LLRFs  will  be  subject  to  a 
variety  of  other  deposits  and 
withdrawals  (e.g.,  withdrawals 
associated  with  loans  paid  in  full  and 
defaults).  As  a  result,  reporting  and 
reconciling  LLRFs  might  become  quite 
complex.  SBA  is  concerned  with  the 
potential  burden  such  reporting  could 
represent  to  PCLP  CDCs.  SBA  continues 
to  work  with  the  CDC  industry  to 
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develop  and  test  efficient  and  effective 
reporting  procedures,  and  will  publish 
appropriate  procedural  guidance  as 
those  procedures  are  finalized. 

SBA  proposes  to  allow  PCLP  CDCs  to 
withdraw  any  ftmds  fit)m  the  LLRFs 
that  exceed  required  minimums,  at 
SBA's  discretion.  The  proposed 
§  120.847(g)  provides  tiiat  requests  for 
withdrawals  must  be  forwarded  to  the 
Lead  SBA  Office,  which  will  check  the 
balances  to  ensure  the  required 
minimums  are  maintained  and 
authorize  withdrawals  as  appropriate. 

Proposed  §  120.847(h)  would  provide 
that  when  a  PCLP  CDC  has  submitted  a 
liquidation  wrap-up  report  to  SBA,  or 
SBA  otherwise  has  determined  that  all 
reasonable  collection  efforts  have  been 
exhausted,  the  Lead  SBA  Office  will 
calculate  the  SBA's  loss  and  notify  the 
PCLP  CDC  of  the  amount  of  any 
reimbxu'sement  obligation  and  provide 
appropriate  supporting  documentation. 
The  proposed  role  sets  forth  procedures 
so  that  PCLP  CDCs  may  appeal  any 
problems  or  disagreements  regarding  the 
calculation  of  SBA's  loss. 

Proposed  §  120.847(1)  would  require 
PCLP  CDCs  to  reimburse  SBA  for  10 
percent  of  any  loss  and  states  that  the 
reimbursement  may  come  fi-om  the 
LLRF  or  from  other  funds  provided  by 
the  PCLP  CDC.  There  could  also  be 
instances  where  a  PCLP  CDC  would  not 
have  sufficient  funds  in  its  LLRF  to 
reimburse  SBA  for  10  percent  of  SBA's 
loss,  and  the  regulation  proposes  to 
provide  the  PCLP  CDC  a  reasonable 
period  of  time  after  SBA  demand  to 
reimburse  the  Agency. 

Pursuant  to  section  508(c)(5),  the 
proposed  regulations  would  also  require 
that  should  a  PCLP  CDCs  LLRF  drop 
below  the  required  minimum,  the  PCLP 
CDC  must  replenish  the  LLRF  within  30 
days  of  the  time  that  it  realizes  this 
deficiency  or  of  a  notice  from  SBA  that 
the  LLRF  is  deficient.  Thus,  if  a 
depository  institution  offsets  from  any 
LLRFs  maintained  with  the  institution 
any  amounts  owing  by  the  PCLP  CDC  to 
it,  the  PCLP  CDC  must  replenish  the 
LLRF  to  the  full  amount  ihen  required 
within  30  days. 

Section  120.848,  requirements  of 
PCLP  loan  processing,  closing, 
servicing,  liquidating  emd  litigating,^ 
would  be  added.  SBA  believes  that  the 
PCIP  can  be  most  prudently 
implemented  and  expanded  if  SBA ' 
focuses,  at  least  initially,  on  expediting 
the  processing  of  routine  CDC  loan 
applications  under  the  PCLP  and 
handling  complex  or  problematic 
eligibility  issues  using  standard  504 
Loan  procedures.  However,  SBA  will 
continue  to  study  and  analyze  this  issue 


and  develop  further  guidance  as  the 
PCLP  progresses. 

Pursuant  to  §  508(e)  of  the  Act,  PCLP  . 
CDCs  are  permitted  to  approve, 
authorize,  and  close  504  Loans,  subject 
to  standards  established  by  SBA. 
Proposed  §  120.848  provides  additional 
guidance  and  notes  that  all  504  Program 
requirements  apply  to  504  Loans 
processed  by  PCLP  CDCs.  PCLP  CDCs 
are  specificdly  authorized  to  determine 
a  504  Loan  applicant's  credit-worthiness 
and  are  permitted  to  estabhsh  the  terms 
and  conditions  under  which  the  loan 
will  be  made.  The  PCLP  CDC  also  will 
be  authorized  to  take  other  processing 
actions  as  may  be  delegated  by  SBA  to 
PCLP  CDCs.  However,  because  SBA's 
management  control  and  oversight 
responsibilities  require  a  systematic 
review  of  a  PCLP  CDCs  504  loan 
processing  proficiency,  SBA  must 
periodically  review  the  processing 
actions  of  PCLP  GDCs  to  ensiue  the 
PCLP  CDC  is  using  appropriate  and 
reasonable  procediu«s.  PCLP  CDCs  are 
thus  expected  to  retain  in  their  loan  files 
copies  of  all  documents  associated  with 
their  processing  actions.  SBA  may 
occasionally  review  these  dociunents  on 
site  or  request  that  they  be  forwarded  to 
SBA  for  review.  If  SBA  identifies 
significant  problems  or  deviations  from 
SBA's  504  Program  requirements.  SBA 
will  take  appropriate  corrective  action, 
including  possible  removal  from  the 
PCLP. 

The  proposed  rule  also  would  require 
the  authorized  PCLP  CDC  official  to  sign 
all  required  documents  and  forward 
them  to  SBA's  designated  loan 
processing  center  for  assignment  of  a 
loan  number,  subject  to  the  availability 
of  funds. 

The  PCLP  CDC  then  would  be 
expected  to  take  appropriate  action  to 
close  the  loan  and  to  prepare  the  closing 
documents  for  the  corresponding 
debenture  its  closing  coimsel  must  issue 
an  opinion  stating  the  legal  sufficiency 
of  all  closing  documents,  that  all 
documentation  has  been  obtained  to 
comply  with  the  loan  terms  and 
conditions  established  by  the  PCLP  CDC 
and  that  the  loan  closing  complies  with 
all  legal  requirements  and  all  504 
Program  requirements  for  the  PCLP. 
These  actions  are  complex  and  will 
require  the  opinion  of  a  qualified  loan 
closing  counsel.  SBA  counsel  will  close 
the  PCLP  debenture. 

Pursuant  to  section  508(e)  of  the  Act, 
SBA  may  delegate  to  PCLP  CDCs 
responsibility  for  servicing  504  Loans, 
subject  to  terms  and  conditions  as 
established  by  SBA.  To  enhance  the 
efficiency  of  the  PCLP,  SBA  intends  to 
delegate  most  routine  servicing  actions 
to  PCLP  CDCs.  However,  SBA  retains 


management  oversight  responsibility  for 
the  effectiveness  of  the  PCLP.  Therefore, 
SBA  will  continue  to  monitor  the 
quality  and  effectiveness  of  PCLP  CDC 
servicing  activities  through  onsite 
reviews  and  other  evaluation  activities. 
As  a  result,  should  significant  problems 
develop,  or  when  it  substantially 
benefits  SBA  or  the  PCLP  CDC,  SBA 
may  elect  to  handle  some  or  all 
servicing  actions  associated  with  a 
particular  504  Loan  or  a  particular  PCLP 
CDC  portfolio.  However,  SBA 
anticipates  such  actions  to  be  rare  and 
imusual.  In  delegating  servicing 
authority  to  PCLP  CDCs,  SBA  proposes 
that  PCLP  CDCs  must  use  prudent  and 
commercially  reasonable  standards  and 
practices,  as  well  as  comply  with  all  504 
Program  requirements. 

SBA  is  proposing  to  delete 
§§  120.850-120.852,  concerning  ADCs, 
and  to  eliminate  the  ADC  designation. 
First,  SBA  is  seeking  to  eliminate 
redimdancy  in  the  regulations.  One 
aspect  of  the  ADC  program  was  that  it 
established  requirements  for 
organizations  to  qualify  to  contract  with 
CDCs  for  504-related  services.  However, 
§  120.824  permits  CDCs  to  contract  for 
504-related  services  and  governs  such 
contracts.  Second,  these  regulations 
established  one  of  the  grounds  (not 
meeting  the  minimimi  required  level  of 
504  Loan  approval  activity)  for 
removing  a  CDC  from  the  504  Program. 
In  the  proposed  rule,  all  grounds  for 
taking  enforcement  action  against  a  CDC 
would  be  combined  under  one 
regulation,  §120.854. 

Section  120.855,  CDC  ethical 
requirements,  would  be  redesignated  as 
§  120.851,  and  reworded  to  clarify  its 
meaning  and  to  remove  the  reference  to 
ADCs  (see  §  120.850  discussion). 
Proposed  new  §  120.852  would 
prohibit  a  CDC  from  investing  in  or 
being  affiliated  with  a  7(a)  lender  or  an 
SBIC,  which  SBA  believes  will  help  to 
avoid  apparent  conflicts  of  interest  and 
serve  the  economic  development 
mission  of  the  CDC.  The  proposed  rule 
would  not  require  a  CDC  witli  an 
existing  investment  in  an  SBIC  to 
liquidate  such  investment.  As  part  of 
the  ANPRM,  SBA  asked  the  question 
whether  SBA  should  permit  a  CDC  to 
establish  a  7(a)  lender  or  permit  a  7(a) 
lender  to  establish  a  CDC.  The 
overwhelming  response  was  that  two 
programs  should  remain  separate. 

Proposed  new  §  120.853  is  identical  to 
existing  §  120.973  except  that  it  would 
eliminate  references  to  ADCs. 

Proposed  new  §  120.854.  groimds  for 
taking  enforcement  action  against  a 
CDC,  §  120.855,  types  of  enforcement 
actions,  and  §  120.856,  enforcement 
procedures,  would  consolidate  existing 
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§  120.852  and  §§  120.982-120.984  and 
would  clarify  the  grounds  required  for 
SBA  enforcement  actions  against  CDCs 
as  well  as  SBAs  and  CDCs'  rights  and 
responsibilities  in  such  actions.  Section 
120.981.  voluntary  transfer  and 
surrender  of  CDC  certification,  would  be 
redesignated  as  §  120.857  to  move  it 
under  the  new  heading. 

Section  120.861.  job  creation  or 
retention,  is  revised  (see  discussion  of 
proposed  revisions  to  §  120.829  for  a 
description  of  the  changes  to  the  job 
requirement  criteria).  The  change  in  the 
criteria  will  be  published  in  a  Federal 
Register  notice  from  time  to  time. 

Section  120.862,  other  economic 
development  objective,  includes  two 
technical  changes.  The  first  is  the 
Agency-wide  replacement  of  "SIC" 
codes  with  "NAICS"  codes  when 
identifying  the  types  of  small  businesses 
eligible  to  receive  SBA  assistance.  The 
-  second  is  to  correct  the  cross-reference 
to  the  regulation  that  describes  a 
minority  for  purposes  of  the  public 
policy  goal  of  assisting  minority-owTied 
businesses.  The  proposed  changes  also 
reflect  the  statutory  changes  to  section 
501(d)  of  the  Act.  which  added  women- 
owned  and  veteran-owTied  businesses  to 
the  public  policy  goals. 

Section  120.870,  leasing  project 
property,  would  eliminate  references  to 
504  project  property  being  leased  by  the 
CDC  to  the  borrower. 

Section  120.880,  basic  eligibility 
requirements,  proposes  simplifying 
changes  by  replacing  the  actual  size 
standards  with  a  cross-reference  to  the 
size  standard  regulation.  As  the  size 
standard  regulations  change,  so  will  this 
regulation  without  requiring  it  to  be  re- 
written. 

Section  120.882,  eligible  project  costs 
for  504  loans,  proposes  clarifying 
eligible  costs  that  may  be  included  in 
504  project  costs. 

Section  120.883,  eligible 
administrative  costs  for  504  loans, 
proposes  changes  clarifying  eligible 
administrative  costs  that  may  be  paid 
from  the  proceeds  of  the  504  Loan  and 
debenture. 

Section  120.892  would  be  revised  to 
require  a  504  loan  borrower  to  provide 
to  the  CDC  current  financial  statements 
within  120  days  of  504  loan  closing, 
instead  of  within  90  days. 

SBA  proposes  to  change  the  headings 
of  §§  120.900  and  120.910  to  make  their 
form  consistent  with  the  other  section 
headings  in  subpart  H. 

Section  120.911,  land  contributions, 
proposes  to  make  a  technical  correction 
to  the  regulation  by  deleting  the 
reference  to  CDCs.  CDCs  do  not 
contribute  land  for  a  504  loan. 
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Section  120.913,  limitations  on  any 
SBIC  contributions,  proposes  changes  to 
clarify  the  heading,  and  to  add  a  cross- 
reference  and  clarify  the  section. 

Section  120.923,  policies  on 
subordination,  proposes  changing  the 
section  heading  and  consolidating 
existing  §§  120.923  and  120.924. 
Section  120.925,  preferences, 
proposes  adding  a  cross-reference  to 
another  SBA  regulation  governing 
preferences. 

Section  120.926,  referral  fee,  proposes 
modifying  the  language  by  adding 
"reasonable"  in  describing  the  referral 
fee  that  a  CDC  may  charge  a  third  party 
lender.  The  proposed  changes  also 
emphasize  that  neither  the  lender  nor 
the  CDC  can  charge  this  fee  to  the 
borrower. 

Section  120.930,  amount,  proposes 
eliminating  the  requirement  that  SBA 
must  approve  504  loans  between 
$25,000  and  $50,000  on  an  exception 
basis.  SBA  does  not  believe  that  it  ever 
has  declined  such  a  request. 

Section  120.931,  504  lending  limits, 
proposes  increasing  the  dollar  amounts 
to  reflect  the  changes  to  section  502(2) 
of  the  Act  that  became  effective 
December  21,  2000. 

Section  120.933.  maturity,  proposes 
creating  flexibility  in  debenture 
maturities.  This  will  permit  SBA  to 
consider  other  maturities  besides  10  and 
20  years  at  some  future  date. 

Section  120.934,  collateral,  proposes 
clarifying  the  paragraph  by  rearranging 
and  re-wording  the  sentences. 

Section  120.935,  deposit,  proposes 
changing  the  heading. 

SBA  proposes  to  delete  section 
120.936,  subordination  to  CDC.  SBA 
believes  that  this  regulation  is  a 
holdover  from  the  former  501  and  502 
programs.  SBA  knows  of  no  instance 
when  a  CDC  has  requested  a 
subordination  on  its  504  Loans. 

Section  120.960,  responsibility  for 
closing,  proposes  clarifying  language 
that  describes  the  circumstances  under 
which  SBA  can  decline  to  close  a 
debentxire  or  cancel  its  guarantee  of  the 
debenture  prior  to  sale. 

Section  120.970,  servicing  of  504 
loans  and  debentures,  proposes 
clarifying  language  regarding  a  CDC's 
responsibility  in  servicing  a  504  loan. 
Section  120.971.  allowable  fees  paid 
by  borrower,  proposes  clarifying 
language  regarding  the  loan  closing  fees 
that  a  CDC  may  charge. 

Section  120.972.  third  party  lender 
participation  fee  and  CDC  fee,  proposes 
revising  the  heading,  deleting  the 
language  "from  the  Third  Party  Lender" 
from  paragraph  (a),  and  slightly 
clarifying  paragraph  (b).  SBA  accepts 
the  third  party  lender  participation  fee 


bom  the  third  party  lender,  the  504 
borrower,  or  the  CDC. 

SBA  proposes  to  remove  §§  120.980- 
120.984. 

Specific  Comments  Requested 

SBA  is  considering  reordering  the 
entire  subpart  H,  and  SBA  invites 
comments  specifically  responding  to 
this  proposal.  SBA  is  considering 
whether  renumbering  the  regulations 
within  subpart  H  would  better  highlight 
the  purposes  of  the  504  Program  and  the 
requirements  pertaining  to  504  Loans. 
SBA  is  considering  reordering  the 
sections  into  the  following  topic  areas  in 
the  following  ne\y  order: 

Purpose 

How  a  504  project  is  financed 
Definitions 

Project  economic  development  goals 
Loan-making  policies  specific  to  504  loans 
Leasing  policies  specific  to  504  loans 
Interim  financing 
Permanent  financing 
Borrower's  contribution 
Third  party  loans  504  loans  and  debentures 
Fees 

504  loan  and  debenture  closings 
Servicing 

Debenture  sales  and  service  agents 
CDC  requirements 
Accredited  lenders  program  (ALP) 
Premier  certified  lenders  program  (PCLP) 
Other  CDC  requirements 
SBA  oversight  of  CDCs 
CDC  transfer,  suspension,  and  revocation 
Enforceability  of  501,  502,  and  503  loan  and 
other  laws 

SBA  would  be  interested  in  comments 
concerning  whether  renumbering  the 
sections  using  this  scheme  would 
enhance  the  organization  of  the  Subpart 
enough  to  outweigh  any  confusion  it 
might  create  in  the  CDC  industry  and 
among  borrowers,  borrower  counsel, 
and  CDC  counsel.  SBA  also  would  be 
interested  in  any  other  re-ordering 
proposals  commenters  may  have. 

SBA  also  generally  invites  comment 
on  all  aspects  of  this  proposed  rule, 
including  the  underlying  policies.  SBA 
may  rely  on  its  own  expertise  in 
promulgating  the  final  rule.  Submitted 
comments  will  be  available  to  any 
person  or  entity  upon  request. 

Compliance  With  Executive  Orders 
13132, 12988,  and  12866,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Paperwork 
Reduction  Act  (44  U.S.C,  Ch.  35) 

Executive  Order  13132:  For  the 
purposes  of  Executive  Order  13132. 
SBA  determined  that  this  proposed  rule 
has  no  federalism  implications 
warranting  preparation  of  a  federalism 
assessment. 

Executive  Order  12866:  The  Office  of 
Management  and  Budget  (OMB)  has 
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detBrmined  that  this  proposed  rule 
constitutes  a  significant  regulatory 
action  under  Executive  Order  12866. 
SBA  believes  there  is  a  need  for  this 
regulatory  action  for  the  reasons  stated 
in  the  preamble  to  this  proposed  rule. 
SBA  believes  the  proposed  regulatory 
changes  will  improve  504  Program 
delivery  to  small  business  customers  by 
increasing  customer  choice  of  service; 
increase  third  party  lender  choice  of 
CDCs;  facilitate  the  formation  of  new 
CDCs;  facilitate  the  expansion  of 
existing  ODCs;  and  increase  the  number 
of  CDCs  able  to  take  advantage  of 
special  initiatives  for  rural  areas.  By 
allowing  market-driven  forces  to 
determine  availability  of  504  Program 
service,  small  business  will  have  greater 
opportunity  to  negotiate  the  best  total 
financing  package,  including  fees,  as 
well  as  receive  increased  service  by 
CDCs.  In  addition,  the  504  Program  will 
be  more  responsive  to  changes  in  market 
conditions.  SBA  believes  that  there  are 
no  viable  alternatives  to  these  changes 
that  would  produce  similar  positive 
results  without  imposing  an  additional 
bm-den  on  SBA  or  the  public.  However, 
SBA  requests  comment  from  members 
of  the  public  who  believe  there  are 
viable  alternatives  that  would  achieve 
the  same  objectives  with  no  greater 
burden. 

In  FY2002,  OMB  developed  the 
Program  Assessment  Rating  Tool 
(PART)  to  establish  a  systematic, 
consistent  process  for  rating  the 
performance  of  programs  across  the 
federal  government.  The  504  Program 
was  evaluated  under  the  PART  criteria 
in  FY2002.  The  PART  review  revealed 
that  SBA  needs  to  increase  the 
availability  of  CDCs  within  the  504 
Program  to  improve  customer  access  to 
loans.  Additionally,  increasing  the 
availability  of  CDCs  will  enable 
borrdwers  to  determine  which  of  SBA's 
loan  programs  best  meet  their  needs. 
SBA  expects  that  this  proposed  rule  will 
address  this  recommendation  of  OMB. 
SBA  does  not  have  sufficient  data  to 
establish  a  baseline  in  order  to  measure 
the  costs  and  benefits  of  this  proposed 
rule  on  the  affected  public.  However, 
SBA  has  data  on  the  cost  to  SBA  of  the 
504  Program.  In  FY2002,  the  cost  of  the 
504  Program  to  SBA  was  approximately 
$15  million.  The  majority  of  the  cost  of 
the  Program,  82%  or  $12.6  million,  was 
for  the  cost  of  the  field  office  staff 
support  that  reviewed  and  approved 
loan  applications  and  conducted 
marketing  and  outreach  to  generate  new 
loans.  The  cost  of  the  504  Program  to 
SBA  also  includes  the  cost  of  reviewing 
and  analyzing  CDC  requests  to  expand 
their  areas  of  operations  by  SBA's  field 
office  and  Headquarters  staff.  SBA 


would  expect  this  cost  to  decline 
substantially  as  a  result  of  this  proposed 
rule  because  it  permits  all  CDCs  to 
operate  at  least  throughout  their  State  of 
incorporation.  Other  data  on  the 
program  can  be  found  at  wvvTv.sba.gov. 
SBA  requests  data  from  the  public  that 
would  enable  SBA  to  determine  existing 
regulatory  costs  of  the  program  to  the 
public  and  changed  costs  and  benefits 
as  a  result  of  the  proposed  rule. 

Regulatory  FlexibUity  Act:  This 
proposed  rule  directly  affects  all  CDCs, 
of  which  there  are  approximately  270. 
SBA  has  determined  that  CDCs  fall 
imder  the  size  standard  for  NAICS 
522298,  All  Other  Nondepository  Credit 
Intermediation.  The  size  standard  is  $6 
million  in  average  annual  receipts.  SBA 
estimates  that  at  least  95  percent  of  the 
CDCs  do  not  exceed  this  size  standard 
and  are  therefore  considered  small 
entities  by  this  definition.  Thus,  SBA 
has  determined  that  this  proposed  rule 
will  have  an  impact  on  a  substantial 
niunber  of  small  entities.  However,  SBA 
has  determined  that  such  impact  will 
not  be  significant. 

The  effect  of  the  proposed  rule  will  be 
to  "level  the  playing  field". by  allowing 
CDCs  more  flexibility  to  choose  the 
optimal  area  of  operations  within  their 
State  of  incorporation.  Currently,  each 
CDC  has  a  specific  area  of  operations 
that  is  approved  by  SBA.  The  typical 
area  of  operations  is  several  counties 
within  the  CDCs  State  of  incorporation. 
If  a  CDC  wishes  to  apply  to  expand  into 
neighboring  counties,  it  can  only  do  so 
if  those  coimties  are  available. 
Currently,  a  coimty  is  available  to  a  new 
CDC  or  a  CDC  requesting  to  expand  its 
area  of  operations  if  the  CDC{s)  that 
include  Uiat  county  in  its  area  of 
operations  is  not  meeting  a  threshold  of 
one  504  approval  per  year  per  100,000 
population  averaged  over  two  years,  ff 
the  existing  CDC  is  meeting  this 
threshold  of  activity,  both  an  applicant 
wishing  to  become  a  CDC  and  a  CDC 
wishing  to  expand  its  area  of  operations 
is  barred  from  including  that  county  in 
their  request.  The  proposed  rule  levels 
the  playing  field  by  eliminating  this 
threshold  and  by  permitting  all  CDCs  to 
operate  anywhere  in  their  State  of 
incorporation.  SBA  believes  that  some 
CDCs  will  choose  to  continue  to  operate 
in  those  counties  they  presently  operate 
in  while  others  will  choose  to  expand 
their  market  area  into  neighboring 
coimties  or  throughout  the  State.  It  has 
been  SBA's  experience  with  CDCs  that 
are  permitted  to  compete  with  other 
CDCs  in  the  same  market  area,  that  the 
market  of  eligible  504  Loan  projects 
itself  expands,  resulting  in  a  benefit  for 
the  affecied  CDCs  as  well  as  a  benefit  to 
small  business  borrowers. 


This  proposed  rule  will  also  permit 
new  CDCs  the  opportunity  to  market  in 
areas  that  may  produce  more  504  loans 
sooner.  This  in  turn  will  permit  the  new 
CDC  to  reach  a  breakeven  point  sooner 
in  its  operations  and  continue  to  meet     , 
the  required  504  activity  of  two  504 
approvals  per  year.  Currently  it  is 
estimated  that  it  takes  a  CDC  at  least  two 
years  at  a  cost  of  $200,000  or  more  to 
reach  the  504  activity  level  where  the 
504  fee  income  covers  the  CDC's 
expenses.  SBA  believes  that  smaller, 
rural  CDCs  will  derive  a  similar  benefit 
by  having  a  greater  opportunity  to  meet 
the  required  504  loan  activity  level. 
Since  1993,  SBA  has  had  to  revoke 
certifications  from  more  than  100  CDCs 
and  transfer  their  504  loan  portfohos 
and  fees  to  other,  active  CDCs  due  to 
thefr  failure  to  meet  the  requfred  504 
activity  level  of  two  504  loan  approvals 
per  year  averaged  over  two  years.  Most 
of  these  CDCs  have  been  located  in  rural 
areas  where  there  are  a  limited  number 
of  potential  504  Loan  projects.  This 
proposed  rule  will  enable  those  small, 
rural  CDCs  the  opportimity  to  expand 
their  market  area  by  doing  projects  in 
more  populous  areas,  resulting  in  their 
more  easily  meeting  the  504  loan 
activity  level.  At  the  same  time  those 
CDCs  that  currently  have  exclusive 
areas  that  include  populous  luban  areas 
resulting  in  substantial  504  loan  activity 
may  seek  to  expand  their  market  areas 
into  the  less  lucrative  rural  areas.  The 
expected  result  is  that  future  504 
borrowers  will  benefit  &t)m  an  increase 
in  choice  among  CDCs. 

In  addition,  SBA  expects  the  impact 
of  the  proposed  rule  wiU  be  a  reduction 
in  the  overall  paperwork  burden  for 
CDCs  since  CDCs  will  no  longer  have  to 
apply  to  SBA  to  expand  thefr  area  of 
operations  within  thefr  State  of 
incorporation.  SBA  received  and 
approved  approximately  1 1  expansion 
requests  during  2002.  All  were  for  CDCs 
requesting  expansions  into  neighboring 
coimties  within  the  CDC's  State  of 
incorporation.  The  burden  hours  for  a 
new  CDC  or  a  CDC  wishing  to  expand 
to  complete  an  application  is  estimated 
to  be  10  hours.  None  of  the  applications 
for  an  expansion  would  have  been 
necessary  under  the  proposed  rule.  In 
addition,  applicants  requesting  to 
become  CEJCs  also  will  be  permitted  to 
establish  their  optimal  area  of 
operations  within  thefr  State  of 
incorporation  without  being  excluded 
from  areas  that  currently  have  one  or 
more  CDCs.  SBA  receives  one  or  two 
applications  to  become  a  CDC  per  year. 
The  burden  hours  for  an  application 
will  be  reduced  by  approximately  one 
hour  due  to  the  changes  in  the  general 


40564 


Federal  Register /Vol.  68.  No.  130 /Tuesday.  July  8,  2003 /Proposed  Rules 


membership  requirements  that  will 
allow  an  applicant  more  flexibility  in 
meeting  this  requirement.  SBA  asserts 
that  the  economic  impact  of  the 
reduction  in  paperwork,  if  any,  will  be 
minimal  to  small  entities. 

Finally,  it  has  been  SBA's  experience 
that  the  more  CDCs  that  market  the  504 
program  in  a  particular  area,  the  higher 
the  504  Loan  volume  in  that  area.  SBA 
believes  that  this  is  due  to  the 
additional  marketing  initiatives  by  the 
CDCs  which  creates  an  increased 
awareness  of  the  504  Program  among 
the  local  lending  community  and 
improves  their  willingness  to  participate 
because  they  have  a  choice.  SBA  also 
believes  having  multiple  CDCs  in  the 
area  improves  the  service  provided  by 
the  CDCs,  which  also  makes  the  504 
Program  more  useful  to  the  commercial 
banking  community.  As  more  and  more 
bankers  successfully  use  the  program, 
they  discuss  it  and  provide  information 
about  it  to  other  bankers  which 
increases  the  impact  of  the  marketing 
efforts  of  the  CDCs.  A  similar 
phenomenon  occurred  in  the  banking 
industry.  Over  the  years,  bankers 
participating  in  SBA's  7(a)  program 
have  always  been  willing  to  come  to 
bankers'  meetings  to  describe  their 
activity  with  other  bankers.  They  do  this 
because  they  recognize  that  as  more 
people  are  aware  of  the  program,  the 
size  of  the  market  will  increase.  They 
may  not  have  as  high  a  percentage  of  the 
market  but  will  have  a  smaller 
percentage  of  a  bigger  market  resulting 
in  more  overall  loan  activity  for  the 
lender. 

Accordingly,  SBA  hereby  determines 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  SBA  invites 
comment  from  members  of  the  public 
who  believe  there  will  be  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act:  SBA  has 
determined  that  this  proposed  rule 
imposes  additional  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
chapter  35.  This  collection  of 
information  relates  to  two  different 
reporting  requirements:  (1)  The  PCLP 
application  and  (2)  the  PCLP  Loan  Loss 
Reserve  Fund  reporting  requirements. 
We  include  below  an  estimate  of  the 
time  necessary  to  review  the 
instructions,  search  data,  fill  in  the 
forms,  and  gather,  maintain  and  report 
the  required  data. 

SBA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  SBA's  functions, 
including  whether  the  information  will 
have  a  practical  utility;  (2)  the  accuracy 
of  SBA's  estimate  of  the  burden  of  the 
proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Please  send  comments  by  the  closing 
date  for  comment  for  this  proposed  rule 
to  David  Rostker,  Office  of  Management 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NfW.,  Washington,  DC  20503  and  to 
LeAnn  Oliver,  Deputy  Associate 
Administrator  for  Financial  Assistance, 
Office  of  Financial  Assistance,  Small 
Business  Administration,  409  Third 
Street,  SW.,  Washington.  DC  20416. 

A.  Application 

Title:  CDC  Checklist  for  Submitting 
PCLP  Guarantee  Requests  (Part  A); 
Supplemental  hiformation  for  PCLP 
Processing  (Part  B);  Eligibility 
Information  Required  for  PCLP 
Submissions  (Part  C);  How  to  Apply  for 
a  PCLP  Number  from  SBA 
(instructions);  and  Instructions  for 
"Supplemental  Information  for  PCLP 
Processing"  (No  SBA  form  no.  yet)  (An 
application  for  0MB  clearance  is  being 
submitted  under  separate  cover.) 

Summary:  The  PCLP  application  form 
is  designed  for  PCLP  CDCs.  Under 
PCLP,  the  CDC  is  delegated  the 
authority  to  (1)  determine  whether  the 
proposed  borrower  poses  an  acceptable 
credit  risk  and  (2)  limiting  SBA's 
determination  of  eligibility  to  a 
checklist  filled  in  by  the  CDC.  The  other 
forms  that  make  a  complete  PCLP 
application  package  are  data  collection 
forms  to  enable  SBA  to  enter  descriptive 
information  about  the  borrower  into 
SBA's  database,  and  two  pages  of 
"Application  for  Section  504  Loan," 
SBA  Form  1244  (OMB  Approval  No. 
3245-0071)  that  include  information 
about  the  borrower  as  well  as  the 
signatiue  page  regarding  CDC 
Agreements  and  Certifications. 

Need  and  Purpose:  Under  standard 
SBA  504  Loan  processing,  SBA 
extensively  analyzes  the  financing 
proposal  and  supporting  docimientation 
such  as  personal  and  business  financial 
statements,  cash  flow  projections  and 
documentation  to  support  an  eligibility 
determination.  These  activities  are 
designed  to  control  and  limit  the  risk 
associated  with  the  504  Program  and 


SBA's  guaranty,  but  they  do  requfre 
significant  SBA  resources.  The  time 
between  submission  of  the  504 
application  to  SBA  and  SBA  making  a 
decision  to  approve  or  deny  the 
application  can  be  several  days  to 
several  weeks.  If  the  loan  defaults,  SBA 
assumes  100  percent  of  the  cost 
associated  with  the  purchase  of  the 
debentiue  as  well  as  costs  associated 
with  collection  and  liquidation 
activities.  Under  the  PCLP,  the  CDC 
makes  the  credit  decision  regarding  the 
application  and  submits  an  abbreviated 
eligibility  checklist  for  SBA's  review  to 
determine  eligibility.  The  time  between 
submission  of  an  application  by  the 
PCLP  CDC  and  SBA  making  a  decision 
is  generally  an  hour  or  less.  In  exchange 
for  this  quick  turn-around  time  by  SBA, 
the  PCLP  CDC  assumes  10  percent  of 
any  loss  to  SBA  on  any  loan  processed 
under  the  PCLP.  ' 

Description  of  Respondents:  CDCs 
that  qualify  as  PCLP  CDCs.  There  are 
approximately  270  CDCs.  Of  those,  26 
CDCs  are  PCLP  CDCs.  The  number  of 
PCLP  CDCs  has  remained  relatively 
static  for  several  years.  In  FY  2002,  14 
percent  of  the  number  of  loans  and  15 
percent  of  the  approved  dollars  were 
processed  PCLP.  For  fiscal  year  2003, 
year-to-date  (through  May  9,  2003),  the 
percentage  has  dropped  to  12  percent  in 
the  number  of  loans  and  12  percent  of 
the  approved  dollars. 

SBA  estimates  the  burden  of  this 
collection  of  information  as  follows:  A 
PCLP  CDC  will  complete  these  forms  for 
each  PCLP  loan  it  processes.  SBA 
estimates  that  the  time  needed  to 
complete  this  collection  is  45  minutes.- 
SBA  estimates  that  the  cost  to  complete 
this  collection  will  be  approximately 
$20  per  hour  due  to  the  clerical  nature 
of  most  of  the  completion.  Total 
estimated  aggregated  burden  per  annum 
is  estimated  to  be  approximately  700 
hours  per  annum  costing  an  aggregated 
$14,000  per  year. 

B.  LLRF  Compliance  Information 

Title:  LLRF  Compliance  Information 
(No  SBA  Form  Number) 

Summary:  The  LLRF  compliance 
information  vdll  document  the  PCLP 
CDCs  meeting  of  the  LLRF  deposit 
requirements. 

Need  and  Purpose:  Proposed 
§  120.847(f)  of  SBA  regulations  states 
that  each  PCLP  CDC  must  periodically 
report  to  SBA  the  amounts  in  its  LLRF 
in  a  form  that  will  readily  facilitate 
reconciliation  of  the  amounts 
maintained  in  its  LLRF  with  the 
amounts  required.  This  vdll  require  the 
PCLP  CDC  to  keep  track  of  the  face 
amount  of  each  PCLP  debenture  and 
then  determine  and  record  the  amount 
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that  must  be  contributed  into  its  LLRF. 
Pursuant  to  the  proposed  regulations 
(§  120.847(e))  the  PCLP  CDC  has  several 
deadlines  related  to  when  those 
contributions  relating  to  each  PCLP 
debenture  must  be  made.  There  are 
three  relevant  deadlines  for  each  PCLP 
debenture.  The  PCLP  CDC  must  also 
keep  track  of  its  contributions  to  the 
LLRF. 

Description  of  Respondents:  There  are 
approximately  270  CDCs.  Of  those,  there 
are  approximately  26  PCLP  CDCs,  or 
less  than  10  percent  of  all  CDCs. 

SBA  estimates  the  burden  of  this 
collection  of  information  as  follows:  one 
hour  per  PCLP  debenture.  PCLP 
debentiu'e  volume  will  vary 
significantly  among  participants.  We 
expect  that  few  PCLP  CDCs  will  issue 
more  than  50  PCLP  debentures 
annually.  That  would  mean  an  aggregate 
burden  of  no  more  than  50  hours  per 
year.  SBA  estimates  that  the  added  cost 
would  be  minimal,  because  existing 
PCLP  CDC  support  staff  and  ordinary 
bank  records  will  cover  the  labor  costs. 
At  an  estimate  of  $10  per  hour,  the 
reporting  requirements  would  not  likely 
exceed  $500  per  year  for  any  PCLP  CDC. 

Executive  Order  12988:  For  purposes 
of  Executive  Order  12988,  SBA 
determines  that  this  proposed  rule  is 
drafted,  to  the  extent  practicable,  to 
accord  with  the  standards  set  forth  in 
paragraph  3  of  that  Order. 

List  of  Subjects  in  13  CFR  Part  120 

Loan  Programs— business.  Reporting 
and  recordkeeping  requirements.  Small 
business. 

For  the  reasons  set  forth  in  the 
preamble,  SBA  proposes  to  amend  13 
CFR  part  120  as  follows: 

PART  120— BUSINESS  LOANS 

1.  The  authority  citation  for  part  120 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  634(b)(6),  636(a)  and 
(h),  696(3)  and  697(a)(2). 

2.  Amend  §  120.10  by  adding  a 
definition  of  "SOP"  to  read  as  follows: 

§120.10    Definitions. 


SOPs  are  SBA  Standard  Operating 
Procedures,  as  issued  and  revised  by 
SBA  from  time  to  time. 

Subpart  A— Policies  Applying  to  All 
Business  Loans 

2.  Revise  the  first  sentence  of  the 
introductory  text  of  §  120.140  to  read  as 
follows: 


§120.140    What  ethical  requirements  apply 
to  participants? 

Lenders,  Intermediaries,  and  CDCs  (in 
this  section,  collectively  referred  to  as 
"Participants"),  must  act  ethically  and 
exhibit  good  character,^  *  * 

Subpart  H — Development  Copmpany 
Loan  Program  (504) 

3.  Revise  the  heading  of  §  120.800  to 
read  as  follows: 

§  1 20.800    The  purpose  of  the  504  program. 

4.  Revise  the  heading  of  §  120.801  to 
read  as  follows: 

§  1 20.801    How  a  504  Project  is  financed. 

5.  Amend  §  120.802  by  removing  the 
definition  of  "Associate  Development 
Company";  revising  the  definition  of 
"Area  of  Operations";  adding 
definitions  of  "Designated  Attorney", 
"Lead  SBA  Office",  "Priority  CDC",  and 
revising  the  first  sentence  of  the 
definition  of  "Local  Economic  Area",  to 
read  as  follows: 

§120.802    Definitions. 

***** 

Area  of  Operations  is  the  geographic 
area  where  SBA  has  approved  a  CDC's 
request  to  provide  504  program  services 
to  small  businesses  on  a  permanent 
basis.  The  minimiun  Area  of  Operations 
is  the  State  in  which  the  CDC  is 
incorporated. 
***** 

Designated  Attorney  is  the  CDC 
closing  attorney  that  SBA  has  approved 
to  close  loans  under  an  expedited 
closing  process  for  a  Priority  CDC. 

*        *        *        *        • 

Lead  SBA  Office  is  the  SBA  District 
Office  designated  by  SBA  as  the  primary 
liaison  between  SBA  and  a  CDC  and 
with  responsibility  for  managing  SBA's 
relationship  with  that  CDC. 
***** 

Local  Economic  Area  is  an  area,  as 
determined  by  SBA,  that  is  in  a  State 
other  than  the  State  in  which  an  existing 
CDC  (or  an  applicant  applying  to 
become  a  CDC)  is  incorporated,  is 
contiguous  to  the  CDC's  existing  Area  of 
Operations  (or  the  applicant's  proposed 
Area  of  Operations)  of  its  State  of 
incorporation,  and  is  a  part  of  a  local 
trade  area  that  is  contiguous  to  the 
CDC's  Area  of  Operations  (or  applicant's 
proposed  Area  of  Operations)  of  its  State 
of  incorporation.  *  *  * 

Priority  CDC  is  a  CDC  certified  to 
participate  on  a  permanent  basis  in  the 
504  program  (see  §  120.812)  that  SBA 
has  approved  to  participate  in  an 
expedited  504  loan  and  Debenture 
closing  process. 


6.  Revise  §  120.810  to  read  as  follows: 

§  1 20.81 0    Applications  for  certification  as 
a  CDC. 

(a)  An  applicant  for  certification  as  a 
CDC  must  apply  to  the  SBA  District 
Office  serving  the  jurisdiction  in  which 
the  applicant  has  or  proposes  to  locate 
its  headquarters  (see  §  101.103  of  this 
chapter). 

(b)  The  applicant  must  apply  for  an 
Area  of  Operations.  The  appUcant's 
proposed  Area  of  Operations  must 
include  the  entire  State  in  which  the 
applicant  is  incorporated,  and  may 
include  Local  Economic  Areas.  An 
applicant  may  not  apply  to  cover  an 
area  as  a  Multi-State  CDC. 

(c)  The  applicant  must  demonstrate 
that  it  satisfies  the  CDC  certification  and 
operational  requirements  in  §§  120.820, 
and  §  120.822  through  120.824.  The 
applicant  also  must  include  an 
operating  budget,  approved  by  the 
applicant's  Board  of  Directors,  which 
demonstrates  the  required  financial 
ability  (as  described  in  §  120.825),  and 

a  plan  to  meet  CDC  operational 
requirements  (without  specializing  in  a 
particular  industry)  in  §  120.821,  and 
§§  120.826  through  120.830. 

(d)  The  District  Office  will  forward 
the  application  and  its  recommendation 
to  the  AA/FA,  who  will  make  the  final 
decision.  SBA  will  notify  the  CDC  in 
writing  of  its  decision,  and,  if  the 
petition  is  declined,  the  reasons  for  the 
decision.  The  procedures  of  §§  120.855 
through  120.857  do  not  apply  to  the 
denial  of  an  application. 

§120.811    [Removed] 

7.  Remove  §120.811. 

8.  Revise  §  120.812  to  read  as  follows: 

§  1 20.81 2    Probationary  period  for  newly 
certified  CDCs. 

(a)  Newly  certified  CDCs  will  be  on 
probation  for  a  period  of  two  years  from 
the  date  of  certification,  at  the  end  of 
which  the  CDC  must  petition  the  Lead 
SBA  Office  for: 

(1)  Permanent  CDC  status;  or 

(2)  A  single,  one-year  extension  of 
probation. 

(b)  SBA  will  consider  the  failme  to 
file  a  petition  before  the  end  of  the 
probationary  period  as  a  withdrawal 
from  the  504  program.  If  the  CDC  elects 
withdrawal,  SBA  will  direct  the  CDC  to 
transfer  all  funded  and/or  approved 
loans  to  another  CDC,  SBA,  or  another 
servicer  approved  by  SBA. 

(c)  The  Lead  SBA  Office  will  send  the 
petition  and  its  recommendation  to  the 
AA/FA,  who  will  make  the  final 
decision.  SBA  will  determine 
permanent  CDC  status  or  an  extension 
of  probation,  in  part,  based  upon  the 
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CDC's  compliance  with  the  certification 
and  operational  requirements  in 
§§  120.820  through  120.830. 

(d)  SBA  will  notify  the  CDC  in  writing 
of  its  decision,  and,  if  the  petition  is 
declined,  the  reasons  for  the  decision. 
The  procedures  of  §§  120.855  through 
120.857  do  not  apply  to  a  denial  of  a 
petition  for  permanent  CDC  status. 

9.  Revise  §  120.820  to  read  as  follows: 

§  1 20.820    CDC  non-profit  status  and  good 
standing. 

A  CDC  must  be  a  non-profit 
corporation,  except  that  for-profit  CDCs 
certified  by  SBA  prior  to  January  1,  1987 
may  retain  their  certifications.  An  SBIC 
may  not  become  a  CDC.  A  CDC  must  be 
in  good  standing  based  upon  the 
following  criteria: 

(a)  In  good  standing  in  the  State  in 
which  the  CDC  is  incorporated  and  any 
other  State  in  which  the  CDC  conducts 
business. 

(b)  In  compliance  with  all  laws, 
including  taxation  requirements,  in  the 
State  in  which  the  CDC  is  incorporated 
and  any  other  State  in  which  the  CDC 
conducts  business. 

10.  Revise  §  120.821  to  read  as 
follows: 

§  1 20.821    CDC  Area  of  Operations. 

A  CDC  must  operate  only  within  its 
designated  Area  of  Operations  approved 
by  SBA  except  as  provided  in  §  120.839. 

11.  Revise  §  120.822  to  read  as 
follows: 

S 1 20.822    CDC  memt>ership. 

(a)  CDC  Membership.  A  CDC  must 
have  at  lease  25  members  (or 
stockholders  for  for-profit  CDCs 
approved  prior  to  January  1,  1987).  The 
CDC  membership  must  meet  annually. 
No  person  or  entity  can  own  or  control 
more  than  10  percent  of  the  CDC's 
voting  membership  (or  stock).  No 
employee  or  staff  of  the  CDC  can  qualify 
as  a  member  of  the  CDC  for  the  purpose 
of  meeting  the  membership 
requirements.  The  CDC  membership 
must  include  representatives  from  all 
the  groups  listed  in  paragraph  (b)  of  this 
section. 

(b)  Membership  groups.  Members 
must  be  responsible  for  actively 
supporting  economic  development  in 
the  Area  of  Operations  and  must  be 
fi-om  one  of  the  following  groups: 

(1)  Government  organizations 
responsible  for  economic  development 
in  Uie  Area  of  Operations; 

(2)  Financial  institutions  that  provide 
commercial  long  term  fixed  asset 
financing  in  the  Area  of  Operations; 

(3)  Community  organizations 
dedicated  to  economic  development  in 
the  Area  of  Operations  such  as 
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chambers  of  commerce,  foundations, 
trade  associations,  colleges,  universities, 
or  small  business  development  centers 
(as  defined  in  section  21(a)(1)  of  the  Act, 
15  U.S.C.  648(a)(1));  and 

(4)  Businesses  in  the  Area  of 
Operations. 

(c)  A  CDC  that  is  incorporated  in  one 
State  and  is  operating  as  a  Multi-State 
CDC  in  another  State  must  meet  the 
membership  requirements  for  each 
State. 

12.  Amend  §  120.824  by  revising  the 
second  sentence  in  the  introductory  text 
and  paragraph  (a)  to  read  as  follows: 


Professional  management  and 


§120.824 
staff. 

*   *  *  CDCs  may  obtain,  under 
written  contract,  management, 
marketing,  packaging,  processing, 
closing,  servicing  or  liquidation  services 
provided  by  qualified  individuals  and 
entities  under  the  following 
circiunstances: 

(a)  The  CDC  must  have  at  least  one 
salaried  professional  employee  that  is 
employed  directly  (not  a  contractor  or 
an  Associate  of  a  contractor)  full-time  to 
manage  the  CDC.  The  CDC  manager 
must  be  hired  by  the  CDC's  board  of 
directors  and  subject  to  termination 
only  by  the  board.  A  CDC  may  petition 
SBA  to  waive  the  requirement  of  the 
manager  being  employed  directly  if 
another  non-profit  entity  that  has  the 
economic  development  of  the  CDC's 
Area  of  Operations  as  one  of  its 
principal  activities  will  contribute  the 
management  of  the  CDC.  The 
management  contributed  by  the  other 
entity  also  may  work  on  and  operate 
that  entity's  economic  development 
programs,  but  must  be  available  to  small 
businesses  interested  in  the  504 
program  and  to  504  loan  borrowers 
during  regular  business  hours.  < 
***** 

13.  Revise  §  120.826  to  read  as 
follows: 

§  1 20.826    Basic  requirements  for 
operating  a  CDC. 

A  CDC  must  operate  in  accordance 
with  all  504  program  requirements 
imposed  by  statute,  regulation,  SOPs, 
SBA  policy  and  procedural  notices,  loan 
authorizations,  Debentm-es,  and 
agreements  between  the  CDC  and  SBA. 
In  its  Area  of  Operations,  a  CDC  must 
market  the  504  program,  package  and 
process  504  loan  applications,  close  and 
service  504  loans,  and  if  authorized  by 
SBA,  liquidate  and  litigate  504  loans.  It 
must  supply  to  SBA  current  and 
accmate  information  about  all 
certification  and  operational 
requirements,  and  maintain  the  records 
and  submit  the  reports  required  by  SBA. 


14.  Revise  §  120.827  to  read  as 
follows: 

§  120.827    Ottrar  services  a  CDC  may 
provide  to  small  iHisinesses. 

A  CDC  may  provide  a  small  business 
with  assistance  unrelated  to  the  504 
loan  program  as  long  as  the  CDC  does 
not  make  such  assistance  a  condition  of 
the  CDC  accepting  from  that  small 
business  an  application  for  a  504  loan. 
An  example  of  other  services  a  CDC  may 
provide  is  assisting  a  small  business  in 
applying  for  a  7(a)  loan  (as  described  in 
§  120.2).  A  CDC  is  subject  to  part  103  of 
this  chapter  when  providing  such 
assistance. 

15.  Revise  §  120.828  to  read  as 
follows: 

§  120.828    Minimum  level  of  504  loan 
activity  and  restrictions  on  portfolio 
concentrations. 

(a)  A  CDC  is  required  to  receive  SBA 
approval  of  at  least  four  504  loan 
approvals  during  two  consecutive  fiscal 
years. 

(b)  A  CDC's  504  loan  portfolio  must 
be  diversified  by  business  sector. 

16.  Amend  §  120.829  by  revising 
paragraph  (a)  to  read  as  follows: 

§  1 20.829    Job  Opportunity  average  a  CDC 
must  maintain. 

(a)  A  CDC's  portfolio  must  maintain  a 
minimum  average  of  one  Job 
Opportunity  per  an  amount  of  504  loan 
funding  that  will  be  specified  by  SBA 
from  time  to  time  in  a  Federal  Register 
notice.  Such  Job  Opportunity  average 
remains  in  effect  until  changed  by 
subsequent  Federal  Register 
publication.  A  CDC  is  permitted  two 
years  from  its  certification  date  to  meet 
this  average. 
***** 

1 7.  Revise  paragraphs  (a)  and  (b)  of, 
and  add  a  new  paragraph  (g)  to. 

§  120.830  to  read  as  follows: 

§  1 20.830    Reports  a  CDC  must  submit. 

*         *         *         *         * 

(a)  An  aimual  report  within  120  days 
after  the  end  of  the  CDC's  fiscal  year  (to 
include  financial  statements  of  the  CDC 
and  any  affiliates  or  subsidiaries  of  the 
CDC),  and  such  interim  reports  as  SBA 
may  require; 

(b)  For  each  new  associate  and  staff, 
a  Statement  of  Personal  History  (for  use 
by  non-bank  lenders  and  CDCs)  and 
other  information  required  by  SBA; 

***** 

(g)  Other  reports  as  required  by  SBA. 

18.  Revise  §  120.835  to  read  as 
follows: 
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§  1 20.835    Application  to  expand  an  Area  of 
Operations. 

(a)  General.  A  CDC  that  has  been 
certified  to  participate  in  the  504 
program  may  apply  to  expand  its  Area 
of  Operations  if  it  meets  all 
requirements  to  be  an  Accredited 
Lender  Program  (ALP)  CDC,  as  set  forth 
in  §  120.840(c),  and  demonstrates  that  it 
can  competently  fulfill  its  504  program 
regjonsibilities  in  the  proposed  area. 

(b)  Local  Economic  Area  Expansion. 
A  CDC  seeking  to  expand  its  Area  of 
Operations  into  a  Local  Economic  Area 
must  apply  in  writing  to  the  Lead  SBA 
Office. 

(c)  Multi-State  CDC  Expansion.  A 
CDC  seeking  to  become  a  Multi-State 
CDC  must  apply  to  the  SBA  District 
Office  that  services  the  area  within  each 
State  where  the  CDC  intends  to  locate 
its  principal  office  for  that  State.  A  CDC 
may  apply  to  be  a  Multi-State  CDC  only 
if: 

(1)  The  State  the  CDC  seeks  to  expand 
into  is  contiguous  to  the  State  of  the 
CDC's  incorporation; 

(2)  The  CDC  demonstrates  that  its 
membership  meets  the  requirements  in 
§  120.822  separately  for  its  State  of 
incorporation  and  for  each  additional 
State  in  which  it  seeks  to  operate  as  a 
Multi-State  CDC;  and 

(3)  The  CDC  has  a  loan  committee 
meeting  the  requirements  of  §  120.823. 

§120.836    [Removed] 

•     19.  Remove  §  120.836. 

20.  Amend  §  120.837  by  revising 
paragraph  (b)  and  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  1 20.837    SBA  decision  on  application  to 
become  a  Multi-State  CDC. 

***** 

(b)  SBA  will  notify  the  CDC  of  its 
decision  in  writing,  and  if  the 
application  is  denied  for  some,  or  all,  of 
the  requested  states,  the  reasons  for  its 
decision.  The  procedures  set  forth  in 

§§  120.855  through  120.857  will  not 
apply  to  the  denial  of  a  MuUi-State 
application. 

(c)  If  a  CDC  is  approved  to  operate  as 
a  Multi-State  CDC,  the  CDC's  ALP, 
PCLP,  or  Priority  CDC  authority  will 
cany  over  into  every  additional  State  in 
which  it  is  approved  to  operate  as  a 
Multi-State  CDC. 

§120.838    [Removed] 

21.  Remove  §120.838. 

,     22.  Revise  §120.839  to  read  as 
follows: 

§  1 20.839    Case-by-case  application  to 
make  a  504  loan  outside  of  a  CDC's  Area 
of  Operations. 

A  CDC  may  apply  to  make  a  504  loan 
for  a  Project  outside  its  Area  of 


Operations  to  the  District  Office  serving 
the  area  in  which  the  Project  will  be 
located.  The  applicant  CDC  must 
demonstrate  that  it  can  adequately 
fulfill  its  504  program  responsibilities 
for  the  504  loan.  The  District  Office  may 
aporove  the  application  if: 

(a)  The  applicant  CDC  has  previously 
assisted  the  business  to  obtain  a  504 
loan;  or 

(b)  The  existing  CDC  or  CDCs  serving 
the  area  agree  to  permit  the  applicant 
CDC  to  make  the  504  loan;  or 

(c)  There  is  no  CDC  within  the  Area 
of  Operations. 

23.  Revise  §  120.840  to  read  as 
follows: 

§120.840    Accredited  Lenders  Program 
(ALP). 

(a)  General.  Under  the  ALP  program, 
SBA  designates  qualified  CDCs  as  ALP 
CDCs,  gives  them  increased  authority  to 
process,  close,  and  service  504  loans, 
and  provides  expedited  processing  of 
loan  approval  and  servicing  actions. 

(b)  Application.  A  CDC  must  apply  for 
ALP  status  to  the  Lead  SBA  Office,  the 
Lead  SBA  Office  will  send  its 
recommendation  and  the  application  to 
the  AA/FA  for  final  decision. 

(c)  Eligibility.  In  order  for  a  CDC  to  be 
eligible  to  receive  ALP  status,  its 
application  must  show  that  it  meets  the 
criteria  set  forth  in  §  120.841. 

(d)  Additional  application 
requirements.  The  CDC's  application 
must  include  the  following: 

(1)  Certified  copy  of  the  CDC's  Board 
of  Directors'  resolution  authorizing  the 
application  for  ALP  status. 

(2)  Summary  of  the  experience  of  each 
of  the  CDC's  loan  processing,  closing, 
and  servicing  staff  members  with 
significant  authority. 

(3)  Name,  address,  and  summary  of 
experience  of  Designated  Attorney. 

(4)  Documentation  of  any  SBA 
required  insiu'ance. 

(5)  Any  other  documentation  required 
by  SBA. 

(e)  Term  of  ALP  designation.  SBA 
generally  will  designate  a  CDC  as  an 
ALP  CDC  for  a  two-year  period.  SBA 
may  renew  the  designation  for  an 
additional  two-year  period  if  the  CDC 
continues  to  meet  the  ALP  program 
eligibility  requirements.  The  procedures 
of  §§  120.855  through  120.857  do  not 
apnly  to  the  non-renewal  of  ALP  status. 

(f)  SBA  approval  or  decline  decision. 
SBA  will  notify  the  CDC  in  wrriting  of 
an  approval  or  decline  of  either  an  ALP 
application  or  of  an  ALP  renewal.  If  the 
SBA  approves  the  CDC's  application, 
the  ALP  CDC  may  exercise  its  ALP 
authority  in  its  entire  Area  of 
Operations.  If  an  application  or  renewal 
is  declined,  SBA  will  notify  the  CDC  of 
the  reasons  for  the  decision. 


24.  Add  a  new  §  120.841  to  read  as 
follows: 

§  1 20.841    Qualifications  for  the  ALP. 
An  applicant  for  ALP  status  must 
show  that  it  meets  the  following  criteria: 

(a)  CDC  staff  experience.  Key  staff 
must  have  at  least  two  years  of 
experience  processing  and  servicing  504 
loans  prior  to  the  date  of  the 
application. 

(b)  Number  of  504  loans  approved 
and  size  of  portfolio.  SBA  must  have 
approved  at  least  20  504  loan 
applications  by  the  CDC  in  the  most 
recent  three  years,  and  the  CDC  must 
have  a  portfolio  of  at  least  30  active  504 
loans.  (An  "active"  504  loan  is  a  loan 
that  was  approved  and  closed  by  the 
CDC  and  has  a  status  of  either  current, 
delinquent,  or  in  liquidation.) 

(c)  Current  reviews  in  compliance. 
SBA-conducted  oversight  reviews  must 
be  current  (within  past  12  months)  for 
applicants  for  ALP  status,  and  these 
reviews  must  have  found  the  CDC  to  be 
in  compliance  with  504  program 
requirements  imposed  by  statute, 
regulation,  SOPs,  policy  and  procedural 
notices,  loan  authorizations. 
Debentures,  and  agreements  between 
the  CDC  and  SBA. 

(d)  Adequate  performance  on  SBA 
portfolio  benchmarks.  SBA's  CDC 
portfolio  benchmarks  are  important 
measures  of  the  quality  of  a  CDC's 
portfolio  and  the  effectiveness  of  its 
loan  analysis,  closing  and  servicing.  At 
the  time  of  the  CDC's  application  for 
ALP  status  the  CDC's  portfolio  must 
meet  SBA's  established  portfolio 
benchmarks. 

(e)  Staff  experience.  The  CDC's 
principal  loan  officers  must  have  three 
full  years  of  504  loan  processing,  closing 
and  servicing  experience  or  two  years 
experience  plus  satisfactory  completion 
of  the  CDC  industry's  approved  credit, 
packaging^i  loan  closing  and  loan 
servicing  training  programs. 

(f)  Record  of  compliance  with  504 
program  requirements.  The  CDC  must 
have  a  record  of  conforming  to  SBA's 
policies  and  procedures  and  of 
satisfactorily  underwriting,  closing  and 
servicing  504  loans,  including: 

(1)  Submission  of  satisfactory'  504 
loan  analyses  and  applications,  and  all 
required,  and  properly  completed,  loan 
documents. 

(2)  Careful  and  thorough  analysis  and 
screening  of  all  504  loan  applications 
for  conformance  with  SBA  credit  and 
eligibility  standards.  . 

(3)  Proper  and  diligent  completion  of 
required  504  loan  closing  documents 
and  compliance  with  SBA  504  loan 
closing  policies  and  procedures. 
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(4)  Compliance  with  SBA  loan 
servicing  policies  and  procedures. 

(5)  Compliance  widi  Uie  certification 
and  operational  requirements  as  set 
forth  in  §§  120.820-120.830. 

(6)  Submission  of  timely,  complete 
and  acceptable  annual  reports. 

(7)  Compliance  with  CDC  ethical 
requirements  (see  §  120.851). 

{g>  Priority  CDC.  The  CDC  must  be  a 
Priority  CDC  with  a  Designated  Attorney 
and  SBA  reauired  insurance. 

(h)  Recora  of  Cooperation.  The  CDC 
must  have  a  record  of  effective 
communication  and  a  cooperative 
relationship  with  all  SBA  offices 
including  district  offices  and  SBA's  loan 
processing  and  servicing  centers. 

25.  Revise  §  120.845  and  add  new 
§§  120.846-120.848  to  read  as  follows: 

§  1 20.845    Premier  Certified  Lenders 
Program  (PCLP). 

(a)  General.  Under  the  PCLP,  SBA 
designates  qualified  CDCs  as  PCLP 
CDCs  and  delegates  to  them  increased 
authority  to  process,  close,  service,  and 
liquidate  504  loans.  SBA  also  may  give 
PCLP  CDCs  increased  authority  to 
litigate  504  loans. 

(b)  Application.  A  CDC  must  apply  for 
PCLP  status  te  the  Lead  SBA  Office.  The 
Lead  SBA  Office  will  send  its  written 
recommendation  and  the  application  to 
SBA's  PCLP  Loan  Prdcessing  Center, 
which  will  review  these  materials  and 
forward  them  with  a  recommendation  to 
the  AA/FA  for  final  decision. 

(c)  Eligibility.  In  order  for  a  CDC  to  be 
eligible  to  receive  PCLP  status,  its 
application  must  show  that  it  meets  the 
following  criteria: 

(1)  The  CDC  must  be  an  ALP  CDC  in 
compliance  with  504  program 
requirements  imposed  by  statute, 
regulation.  SOP,  policy  and  procedural 
notices.  Debentures,  loan 
authorizations,  and  any  agreement 
between  SBA  and  the  CDC  or  meet  the 
criteria  to  be  an  ALP  CDC  set  forth  in 
§§120.841(aHh). 

(2)  The  CDC  can  adequately  comply 
with  SBA  liquidation  and  litigation 
requirements. 

(d)  Additional  application 
requirements.  The  application  must 
include  the  following: 

(1)  Certified  copy  of  the  CDCs  Board 
of  Directors'  resolution  authorizing  the 
application  for  PCLP  status. 

12)  Summary  of  the  experience  of  each 
of  the  CDCs  loan  processing,  closing, 
servicing  and  liquidation  staff  members 
with  significant  authority. 

(3)  Name,  address  and  summary  of 
experience  of  Designated  Attorney. 

(4)  Documentation  of  any  SBA 
required  insurance. 

(5)  Any  other  documentation  required 
by  SBA. 


(e)  Term  of  designation.  If  approved, 
SBA  generally  will  confer  PCLP  status 
for  a  period  of  two  years.  However,  if 
SBA  deems  it  appropriate,  it  may  confer 
PCLP  status  for  a  period  of  less  than  two 
years. 

(f)  Area  of  Operations  for  PCLP  CDCs. 
If  the  SBA  approves  the  CDCs 
application,  the  PCLP  CDC  may  exercise 
its  PCLP  authority  in  its  entire  Area  of 
Operations. 

(g)  SBA  approval  or  decline  decision. 
SBA  will  notify  the  CDC  in  writing  of 
an  approval  or  decline  of  a  PCLP 
application.  If  an  application  is 
declined,  SBA  will  notify  the  CDC  of  the 
reasons  for  the  decision. 

§  120.846    Requirements  for  maintaining 
and  renewing  PCLP  status. 

(a)  To  maintain  its  status  as  a  PCLP 
CDC,  a  CDC  must  continue  to: 

(1)  Meet  the  PCLP  eligibility 
requirements  in  §  120.845  . 

(2)  Timely  conform  with  all 
requirements  and  deadlines  set  forth  in 
SBA's  regulations  and  policy  and 
procedural  guidance  concerning 
properly  establishing,  funding  and 
reporting  a  PCLP  Loan  Loss  Reserve 
Fund  (LLRF). 

(3)  SubstanUally  comply  with  all  504 
program  requirements  imposed  by 
statute,  regulation,  SOPs,  policy  and  „ 
procedural  notices,  loan  authorizations. 
Debentures,  and  agreements  between 
the  CDC  and  SBA. 

(4)  Remain  an  active  CDC. 

(5)  In  accordance  with  statutory 
requirements  set  forth  in  508(i)  of  Title 
V.  15  U.S.C.  697e(i),  establish  a  goal  of 
processing  at  least  50  percent  of  its  504 
loans  using  PCLP  procediu-es. 

(b)  SBA  will  notify  the  PCLP  CDC  in 
writing  of  a  renewal  or  non-renewal  of 
PCLP  status.  If  PCLP  status  is  not 
renewed.  SBA  will  notify  the  CDC  of  the 
reasons  for  the  decision.  The  procediu-es 
of  §§  120.855  through  120.857  do  not 
apply  to  the  non-renewal  of  PCLP 
status. 

§  1 20.847    Requirements  for  the  Loan  Loss 
Reserve  Fund  (LLRF). 

(a)  General.  PCLP  CDCs  must 
establish  and  maintain  a  LLRF  (or 
multiple  accounts  which  together 
constitute  one  LLRF)  which  complies 
with  paragraphs  (b)  through  (g)  of  this 
section.  A  PCLP  CDC  must  use  the  LLRF 
to  reimburse  the  SBA  for  10  percent  of 
any  loss  sustained  by  SBA  as  a  result  of 
a  default  in  the  payment  of  principal  or 
interest  on  a  Debenture  it  issued  under 
the  PCLP  ("PCLP  Debenture").  A  CDC 
that  is  participating  in  the  PCLP  as  of 
January  1,  2004,  and  a  CDC  that  has 
participated  in  the  PCLP  in  the  past  but 
which  does  not  have  PCLP  status  as  of 


that  date,  must  establish  a  LLRF  within 
30  days  of  that  date  to  cover  potential 
losses  for  all  504  loans  made  in 
connection  with  PCLP  Debentures  that 
remain  outstanding  as  of  that  date.  A 
CDC  that  receives  PCLP  status  after  that 
date  must  establish  and  maintain  a 
LLRF  prior  to  closing  any  504  loans 
processed  under  its  PCLP  status.  The 
LLRF  is  the  accumulation  of  deposits 
that  a  PCLP  CDC  must  establish  and 
maintain  for  each  PCLP  Debenture  that 
it  issues.  PCLP  CDCs  must  coordinate 
with  their  Lead  SBA  Office  to  ensure 
that  the  LLRF  is  properly  established, 
that  all  necessary  documentation  is 
executed  and  delivered  by  all  parties  in 
a  timely  fashion,  and  that  all  required 
deposits  are  made. 

(b)  PCLP  CDC  Exposure  and  LLRF 
deposit  requirements.  A  PCLP  CDCs 
"Exposure"  is  defined  as  its 
reimbursement  obligation  to  SBA  with 
respect  to  default  in  the  payment  of  any 
PCLP  Debenture.  The  amount  of  a  PCLP 
CDCs  Exposure  is  10  percent  of  any  loss 
(including  attorney's  fees;  litigation 
costs;  and  care  of  collateral,  appraisal 
and  other  liquidation  costs  and 
expenses)  sustained  by  SBA  as  a  result 
of  a  default  in  the  payment  of  principal 
or  interest  on  a  PCLP  Debenture.  For 
each  PCLP  Debenture  a  PCLP  CDC 
issues,  it  must  establish  and  maintain  an 
LLRF  equal  to  one  percent  of  the 
original  principal  amount  (the  face 
amount)  of  the  PCLP  Debenture.  The 
amount  the  PCLP  CDC  must  maintain  in 
the  LLRF  for  each  PCLP  Debenture 
remains  the  same  even  as  the  principal 
balance  of  the  PCLP  Debenture  is  paid 
down  over  time. 

(c)  Establishing  a  LLRF.  The  LLRF 
must  be  a  deposit  account  (or  accounts) 
with  a  federally  insured  depository 
institution  selected  by  the  PCLP  CDC.  A 
"deposit  accoimt"  is  a  demand,  time, 
savings,  or  passbook  account,  including 
a  certificate  of  deposit  (CD)  which  is 
either  uncertificated  or,  if  certificated, 
non-transferable.  A  "deposit  account"  is 
not  an  investment  account  and  must  nqt 
contain  securities  or  other  investment 
properties.  A  deposit  account  may 
contain  only  cash  and  CDs  credited  to 
that  account.  A  PCLP  CDC  may  pool  its 
deposits  for  multiple  PCLP  Debentures 
in  a  single  account  in  one  institution. 
The  LLRF  must  be  segregated  from  the 
PCLP  CDCs  other  operating  accounts. 
The  PCLP  CDC  is  responsible  for  all 
fees,  costs  and  expenses  incurred  in 
connection  with  establishing,  managing 
and  maintaining  the  LLRF,  including 
fees  associated  with  transferring  funds 
or  early  withdrawal  of  CDs,  and  related 
income  tax  expenses. 

(d)  Creating  and  perfecting  a  security 
interest  in  a  LLRF.  A  PCLP  CDC  must 
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give  SB  A  a  first  priority,  perfected 
security  interest  in  the  LLRF  to  secure 
the  PCLP  CDC's  obligation  to  reimburse 
SBA  for  the  PCLP  CDC's  Exposure 
under  all  of  its  outstanding  PCLP 
Debentures.  (If  a  PCLP  CDC's  LLRF  is 
comprised  of  multiple  deposit  accounts, 
it  must  give  SBA  this  seciuity  interest 
with  respect  to  each  such  account.)  The 
PCLP  CDC  must  grant  to  SBA  the 
security  interest  in  the  LLRF  pursuant  to 
a  security  agreement  between  the  PCLP 
CDC  and  SBA,  and  a  control  agreement 
between  the  PCLP  CDC,  SBA,  and  the 
applicable  depository  institution.  The 
control  agreement  must  include 
provisions  requiring  the  depository 
institution  to  follow  SBA  instructions 
regarding  withdrawal  from  the  accoimt 
without  a  requirement  for  obtaining 
further  consent  from  the  PCLP  CDC,  and 
must  restrict  the  PCLP  CDC's  ability  to 
make  withdrawals  frtim  the  account 
without  SBA  consent.  When 
establishing  the  LLRF,  a  PCLP  CDC 
must  coordinate  with  its  Lead  SBA 
Office  to  execute  and  deliver  the 
required  documentation.  The  PCLP  CDC 
must  provide  to  the  Lead  SBA  Office  a 
fully  executed  original  of  the  seciu-ity 
and  control  agreements.  All  docimients 
must  be  satisfactory  to  SBA  in  both  form 
and  substance. 

(e)  Schedule  for  contributions  to  a 
LLRF.  The  PCLP  CDC  must  contribute  to 
the  LLRF  the  required,  deposits  for  each 
PCLP  Debentiu^  in  accordance  with  the 
following  schedule: 

(1)  At  least  50  percent  of  the  required 
deposits  to  the  LLRF  on  or  about  die 
date  that  it  issues  the  PCLP  Debenture. 

(2)  At  least  an  additional  25  percent 
of  the  required  deposits  to  the  LLRF  no 
later  than  one  year  after  it  issues  the 
PCLP  Debenture. 

(3)  Any  remainder  of  the  required 
deposits  to  the  LLRF  no  later  than  two     . 
years  after  it  issues  the  PCLP  Debentiu-e. 

(f)  LLRF  reporting  requirements.  Each 
PCLP  CDC  must  periodically  report  to 
SBA  the  amount  in  the  LLRF  in  a  form 
that  will  readily  facilitate  reconciliation 
of  the  amount  maintained  in  the  LLRF 
with  the  amount  required  to  meet  a 
PCLP  CDC's  Exposure  for  its  entire 
portfolio  of  PCLP  Debentures. 

(g)  Withdrawal  of  excess  funds. 
Interest  and  other  funds  in  the  LLRF 
that  exceed  the  required  minimimis  as 
set  forth  in  paragraph  (b)  of  this  section, 
within  the  time  frames  set  forth  in 
paragraph  (e)  of  this  section,  accrue  to 
the  benefit  of  the  PCLP  CDC.  PCLP 
CDCs  are  authorized  to  withdraw  excess 
funds,  including  interest,  from  the  LLRF 
if  such  funds  exceed  the  required 
minimums  set  forth  in  paragraph  (b)  of 
tills  section.  The  PCLP  CDC  must 
forward  requests  for  withdrawals  to  the 


Lead  SBA  Office,  which  will  verify  the 
existence  and  amoimt  of  excess  fimds 
and  notify  the  financial  institution  to 
transfer  the  excess  funds  to  the  PCLP 
CDC. 

(h)  Determining  SBA  loss.  When  a 
PCLP  CDC  has  concluded  the 
liquidation  of  a  defaulted  504  loan  made 
with  the  proceeds  of  a  PCLP  Debenture 
and  has  submitted  a  liquidation  wrap- 
up  report  to  SBA,  or  when  SBA 
otherwise  determines  that  the  PCLP 
CDC  has  exhausted  all  reasonable 
collection  efforts  with  respect  to  that 
504  loan,  SBA  will  determine  the 
amount  of  the  loss  to  SBA.  SBA  will 
notify  the  PCLP  CDC  of  the  amount  of 
its  reimbursement  obligation  to  SBA  (if 
any)  and  will  explain  how  SBA 
calculated  the  loss. 

(1)  If  the  PCLP  CDC  agrees  widi  SBA's 
calciUations  of  the  loss,  it  must 
reimburse  SBA  for  ten  percent  of  the 
amount  of  that  loss  no  later  than  30  days 
after  SBA's  notification  to  the  PCLP 
CDC  of  the  CDC's  reimbiu'sement 
obligation. 

(2)  If  Uie  PCLP  CDC  disputes  SBA's 
calculations,  it  must  reimburse  SBA  for 
ten  percent  of  any  loss  amoimt  that  is 
not  in  dispute  no  later  than  30  days  after 
SBA's  notification  to  die  PCLP  CDC  of 
the  CDC's  reimbiu^ement  obligation.  No 
later  than  30  days  after  SBA's 
notification,  the  PCLP  CDC  may  subnut 
to  the  AA/FA  or  his  or  her  delegate  a 
vmtten  appeal  of  any  disagreement 
regarding  the  calculation  of  SBA's  loss. 
The  PCLP  CDC  must  include  with  that 
appeal  an  explanation  of  its  reasons  for 
the  disagreement.  Upon  the  AA/FA's 
final  decision  as  to  the  disputed  amoimt 
of  the  loss,  the  PCLP  CDC  must 
promptiy  reimburse  SBA  for  ten  percent 
of  that  amount. 

(i)  Reimbursing  SBA  for  loss.  A  PCLP 
CDC  may  use  funds  in  the  LLRF  or  other 
funds  to  reimburse  SBA  for  the  PCLP 
CDC's  Exposure  on  a  defaulted  PCLP 
Debenture.  If  a  PCLP  CDC  does  not 
satisfy  the  entire  reimbursement 
obligation  within  30  days  after  SBA's 
notification  to  the  PCLP  CDC's  of  its 
reimbursement  obhgation,  SBA  may 
cause  funds  in  the  LLRF  to  be 
transferred  to  SBA  in  order  to  cover  the 
PCLP  CDC's  Exposure,  unless  the  PCLP 
CDC  has  filed  an  appeal  under 
paragraph  {h)(2)  of  this  section.  If  the 
PCLP  CDC  has  filed  such  an  appeal, 
SBA  may  cause  such  a  transfer  of  funds 
to  SBA  30  days  after  the  AA/FA's  or  his 
or  her  delegate's  decision.  If  the  LLRF 
does  not  contain  sufficient  funds  to 
reimburse  SBA  for  any  unpaid  Exposure 
with  respect  to  any  PCLP  Debenture,  the 
PCLP  CDC  must  pay  SBA  die  difference 
within  30  days  after  demand  for 
payment  by  SBA. 


(j)  Insufficient  funding  of  LLRF.  A 
PCLP  CDC  must  diligently  monitor  the 
LLRF  to  ensure  that  it  contains 
sufficient  funds  to  cover  its  Exposure  for 
its  entire  portfolio  of  PCLP  Debentiu^s. 
ff,  at  any  time,  the  LLRF  does  not 
contain  sufficieftit  funds,  the  PCLP  CDC 
must,  within  30  days  of  the  earlier  of  the 
date  it  becomes  aware  of  this  deficiency 
or  the  date  it  receives  notification  from 
SBA  of  this  deficiency,  make  additional 
contributions  to  the  LLRF  to  make  up 
this  difference. 

§120.848    Requirements  for  504  kwn 
processing,  closing,  servicing,  liquidating, 
and  litigating  by  PCLP  CDCs. 

(a)  General.  In  processing,  closing, 
servicing,  liquidating  and  fitigating  504 
loans  under  tiie  PCLP  ("PCLP  Loans"), 
the  PCLP  CDC  must  comply  with  504 
program  requirements  imposed  by 
statute,  regulation,  SOPs,  policy  and 
procedural  notices,  loan  authorizations, 
Debentures,  and  agreements  between 
the  CDC  and  SBA  and  in  accordance 
with  prudent  and  commercially 
reasonable  lending  standards. 

(b)  Documentation  of  decision 
making.  For  each  PCLP  Loan,  the  PCLP 
CDC  must  document  in  its  files  the  basis 
for  its  decisions  with  respect  to  loan 
processing,  closing,  servicing, 
liquidating,  and  litigating. 

(c)  Processing  requirements.  SBA 
expects  PCLP  CDCs  to  handle  most  504 
loan  processing  situations,  although 
SBA  may  require  that  the  PCLP  CDC 
process  504  loans  involving  complex  or 
problematic  eligibility  issues  through ' 
the  Lead  SBA  Office  using  standard  504 
loan  processing  procedures.  The  PCLP 
CDC  is  responsible  for  properly 
determining  borrower  creditworthiness 
and  establishing  the  terms  and         « 
conditions  under  which  the  PCLP  Loan 
will  be  made.  The  PCLP  CDC  also  is 
responsible  for  properly  undertaking 
such  other  processing  actions  as  SBA 
may  delegate  to  the  PCLP  CDC. 

(d)  Submission  of  loan  documents.  A 
PCLP  CDC  must  notify  SBA  of  its 
approval  of  a  504  loan  by  submitting  to 
SBA's  PCLP  Loan  Processing  Center  all 
documentation  required  by  SBA, 
including  SBA's  PCLP  ehgibility 
checklist,  signed  by  an  authorized 
representative  of  die  PCLP  CDC.  The 
PCLP  Loan  Processing  Center  will 
review  these  documents  to  determine 
whether  the  PCLP  CDC  has  identified 
any  problems  with  the  PCLP  Loan 
approval,  and  whether  SBA  funds  are 
available  for  die  PCLP  Loan.  If 
appropriate,  the  PCLP  Processing  Center 
will  notify  the  PCLP  CDC  of  the  loan 
number  assigned  to  the  loan. 

(e)  Loan  and  Debenture  closing.  After 
receiving  notification  from  SBA  PCLP 
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Loan  Processing  Center,  the  PCLP  CDC 
is  responsible  for  properly  undertaking 
all  actions  necessary  to  close  the  PCLP 
Loan  and  Debenture  in  accordance  with 
the  expedited  loan  closing  procedures 
applicable  to  a  Priority  CDC  and  with 
§120.960. 

(f)  Servicing,  liquidation  and  litigation 
responsibilities.  The  PCLP  CDC 
generally  must  service,  liquidate  and 
litigate  its  entire  portfolio  of  PCLP 
Loans,  although  SB  A  may  in  certain 
circumstances  elect  to  handle  such 
duties  with  respect  to  a  particular  PCLP 
Loan  or  Loans. 

(g)  Making  a  504  loan  previously 
considered  by  another  CDC.  A  PCLP 
CDC  also  may  utilize  its  PCLP  status  to 
process  a  504  loan  application  from  an 
applicant  whose  application  was 
declined  or  rejected  by  another  CDC 
operating  in  that  same  Area  of 
Operations,  if  the  applicant  is  located 
within  that  area  and  as  long  as  SBA  has 
not  previously  declined  that  applicant's 
504  loan  application.  This  may  include 
the  processing  of  a  504  loan  application 
from  an  applicant  that  has  withdrawn 
its  application  from  another  CDC. 

26.  Revise  §  120.850  to  read  as 
follows: 

§  1 20.850    Expiration  of  Associate 
Development  Company  designation. 

The  designation  of  Associate 
Development  Company  (ADC)  will 
cease  to  exist  on  January  1,  2004.  After 
that  date,  former  ADCs  may  continue  to 
contract  with  CDCs  as  Lender  Service 
Providers  (see  part  103  of  this  chapter) 
or  to  perform  other  services. 

27.  Add  new  undesignated  center 
heading  before  §  120.851  to  read  as 
follows: 

Other  CDC  Requirements 

28.  Revise  §  120.851  to  read  as 
follows: 

S 1 20.851    CDC  ethical  requirements. 

CDCs  and  their  Associates  must  act 
ethically  and  exhibit  good  character. 
They  must  meet  all  of  the  ethical 
requirements  of  §  120.140.  In  addition, 
they  are  subject  to  the  following: 

(a)  Any  benefit  flowing  to  a  CDC's 
Associate  or  his  or  her  employer  from 
activities  as  an  Associate  must  be 
merely  incidental  (this  requirement 
does  not  prevent  an  Associate  or  an 
Associate's  employer  from  providing 
interim  financing  as  described  in 
§  120.890  or  Third  Party  Loans  as 
described  in  §  120.920,  as  long  as  such 
activity  does  not  violate  §  120.140);  and 

(b)  A  CDC's  Associate  may  not  be  an 
officer,  director,  or  manager  of  more 
than  one  CDC. 

29.  Revise  §  120.852  to  read  as 
follows:  -_^    . 
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§  1 20.852    Restrictions  regarding  CDC 
participation  in  the  Small  Business 
Investment  Company  (SBIC)  program  and 
the  7(a)  loan  program. 

(a)  7(a)  loan  program.  A  CDC  must 
not  invest  in  or  be  an  Affiliate  of  a 
Lender  participating  in  the  7(a)  loan 
program  described  in  §  120.2(a).  (For  a 
definition  of  Affiliation,  refer  to 

§  121.103  of  this  chapter.) 

(b)  SBIC  program.  A  CDC  must  not 
directly  or  indirectly  invest  in  a 
Licensee  (as  defined  in  §  107.50  of  this 
Title)  licensed  by  SBA  under  the  SBIC 
program  authorized  in  Part  A  of  Title  III 
of  the  Small  Business  Investment  Act, 
15U.S.C.  681efseg. 

30.  Add  a  new  undesignated  center 
heading  immediately  preceding  new 
§  120.853  to  read  as  follows: 

SBA  Oversight 

31.  Redesignate  §  120.973  as  §  120.853 
and  revise  redesignated  §  120.853  to 
read  as  follows: 


Oversight  and  evaluation  of 


§120.853 
CDCs. 

SBA  may  conduct  an  operational 
review  of  a  CDC.  The  SBA  Office  of 
Inspector  General  may  also  conduct, 
supervise  or  coordinate  audits  pursuant 
to  the  Inspector  General  Act.  The  CDC 
must  cooperate  and  make  its  staff, 
records,  and  facilities  available. 

32.  Add  a  new  undesignated  center 
heading  immediately  preceding  new 
§  120.854  to  read  as  follows: 

SBA  Enforcement  Actions 

§120.855    [Removed] 

33.  Remove  §120.855. 

33a.  Add  §§  120.854-120.856  to  read 
as  follows: 

§  1 20.854    Grounds  for  taking  enforcement 
action  against  a  CDC. 

The  AA/FA  or  his  or  her  authorized 
delegate  may  undertake  one  or  more  of 
the  enforcement  actions  set  forth  in 
§  120.855  with  respect  to  a  CDC,  based 
upon  a  determination  that  one  or  more 
of  the  following  grounds  exist: 

(a)  The  CDC  has  failed  to  receive  SBA 
approval  for  at  least  four  504  loans 
during  two  consecutive  fiscal  years; 

(b)  The  CDC  has  failed  to  comply 
materially  with  any  requirement 
imposed  by  statute,  regulation,  SOP, 
policy  and  procedural  notice,  any 
agreement  the  CDC  has  executed  with 
SBA,  or  the  terms  of  a  Debenture  or  loan 
authorization. 

(c)  The  CDC  has  made  a  material  false 
statement  or  has  failed  to  disclose  a 
material  fact  to  SBA: 

(1)  With  respect  to  a  504  loan; 

(2)  In  applying  to  SBA  for  authority  to 
participate  in  the  504  program  or  for  any 


change  in  the  CDC's  participation  in  the 
504  program;  or 

(3)  In  any  report  or  other  disclosure  of 
information  that  SBA  requires. 

(d)  The  CDC  is  not  periorming 
underwriting,  closing,  servicing, 
liquidation,  litigation,  or  other  actioqs 
with  respect  to  504  loans  in  a 
commercially  reasonable  or  prudent 
manner.  Supporting  evidence  may 
include  but  is  not  limited  to  failure  to 
meet  one  or  more  of  the  portfolio 
benchmarks. 

(e)  The  CDC  fails  to  correct  an 
underwriting,  closing,  servicing, 
liquidation,  litigation,  or  reporting 
deficiency,  or  fails  to  take  other 
corrective  action,  after  receiving  notice 
from  SBA  of  a  deficiency  or  the  need  to 
take  corrective  action,  within  the  time 
period  specified  in  SBA's  notice  of 
deficiency. 

(f)  The  CDC  has  engaged  in  a  pattern 
of  uncooperative  behavior  or  taken  an 
action  that  SBA  determines  is 
deleterious  to  the  504  program,  that 
undermines  SBA's  management  and 
administration  of  the  504  program,  or 
that  is  not  consistent  with  standards  of 
good  conduct. 

§  1 20.855    Types  of  enforcement  actions. 

(a)  Enforcement.  Upon  a 
determination  that  one  or  more  of  the 
grounds  set  forth  in  §  120.854  exist,  the 
AA/FA  or  his  or  her  authorized  delegate 
may  undertake,  in  SBA's  sole  discretion, 
one  or  more  of  the  following 
enforcement  actions: 

(1)  Suspend  or  terminate  the  CDC's 
authority  to  participate  in  the  504 
program  or  to  participate  as  an  ALP  CDC 
or  PCLP  CDC,  or  in  any  pilot  or  program 
within  the  504  program  established  by 
SBA.  Any  such  suspension  will  be  for 

a  term  determined  by  SBA  in  its  sole 
discretion. 

(2)  Suspend  or  terminate  the  CDC's 
authority  to  perform  imderwriting, 
closing,  servicing,  liquidation,  or 
litigation  on  one  or  more  504  loans  or 
to  perform  any  other  function  in 
connection  with  the  504  program.  Any 
such  suspension  will  be  for  a  term 
determined  by  SBA  in  its  sole 
discretion. 

(3)  Require  the  CDC  to  transfer  some 
or  all  of  its  existing  504  loan  portfolio 
and/or  some  or  all  of  its  pending  504 
loan  applications,  to  SBA,  another  CDC, 
or  any  other  entity  designated  by  SBA. 
Any  such  transfer  may  be  on  a 
temporary  or  permanent  basis,  in  SBA's 
sole  discretion. 

(4)  Instruct  the  CSA  to  withhold 
payment  of  servicing,  late  and/or  other 
fee(s)  to  the  CDC  and,  if  SBA  has 
experienced  financial  loss  as  a  result  of 
the  CDC's  failure  to  comply  with  any 


SBA  requirement  or  of  the  CDC's 
imprudent  or  commercially 
unreasonable  action,  direct  the  CSA  to 
submit  all  or  some  of  such  payments  to 
SBA  to  compensate  for  any  such  loss. 

(b)  Immediate  suspension.  If  SBA 
determines  that  one  or  more  groiuds  set 
forth  in  §  120.854  exist  and  further 
determines  that  immediate  action  is 
necessary  to  prevent  the  risk  of 
significant  loss  to  SBA  or  to  prevent 
significant  impairment  of  the  integrity 
of  the  504  program,  the  AA/FA  may 
issue  a  written  notice  of  immediate 
suspension  to  a  CDC,  suspending  all  or 
certain  activities  of  a  CDC  pertaining  to 
the  504  program,  and  such  suspension 
will  be  effective  as  of  the  date  of  the 
notice.  Any  such  suspension  will  be  for 
a  term  determined  by  SBA  in  its  sole 
discretion.  SBA  may  combine  a  notice 
of  immediate  suspension  with  any 
enforcement  action  set  forth  in 
paragraph  (a)  of  this  section. 

§  1 20.856    Enforcement  procedures. 

(a)  SBA's  notice  to  CDC  of 
enforcement  action.  Prior  to 
undertaking  an  enforcement  action  set 
forth  in  §  120.855(a),  the  AA/FA  or  his 
or  her  authorized  delegate  must  issue  a 
written  notice  to  the  affected  CDC 
identifying  the  proposed  enforcement 
action,  setting  forth  the  reasons  for  the 
proposed  actioii  and,  if  a  suspension 
also  is  proposed,  stating  the  term  of  the 
proposed  suspension. 

(b)  SBA 's  notice  to  CDC  of  immediate 
suspension.  If  the  AA/FA  or  his  or  her 
authorized  delegate  undertakes  an 
immediate  suspension  pursuant  to 

§  120.855(b),  he  or  she  must  issue  a 
written  notice  to  the  affected  CDC 
identifying  the  scope  and  term  of  the 
suspension,  and  setting  forth  the 
reasons  for  the  proposed  action. 

(c)  CDC's  opportunity  to  object.  A 
CDC  that  desires  to  contest  a  proposed 
enforcement  action  or  an  immediate 
suspension  must  file,  within  30 
calendar  days  of  the  notice  or  within 
some  other  term  established  by  SBA  in 
its  notice,  a  written  objection  with  the 
AA/FA  or  other  SBA  official  identified 
in  the  notice.  The  objection  must  set 
forth  in  detail  all  grounds  known  to  the 
CDC  to  contest  the  proposed  action  or 
immediate  suspension  and  all 
mitigating  factors,  and  must  include 
documentation  that  the  CDC  believes  is 
most  supportive  of  its  objection.  A  CDC 
must  exhaust  this  administrative 
remedy  in  order  to  preserve  its  objection 
to  a  proposed  enforcement  action  or  an 
immediate  suspension. 

(d)  SBA 's  decision  on  CDC's  objection 
to  proposed  action.  If  the  affected  CDC 
files  a  timely  written  objection  to  a 
proposed  enforcement  action  or 
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inunediate  suspension,  the  AA/FA  or 
his  or  her  authorized  delegate  must 
issue  a  notice  of  decision  to  the  affected 
CDC  advising  whether  SBA  is 
imdertaking  the  proposed  enforcement 
action  or  continuing  the  immediate 
suspension.  If  SBA  is  undertaking  the 
enforcement  action  or  continuing  the 
immediate  suspension,  the  notice  of 
decision  must  set  forth  the  groimds  for 
the  decision.  SBA  will  issue  a  notice  of 
decision  whenever  it  deems 
appropriate.  Prior  to  issuing  a  notice  of 
decision,  SBA  in  its  sole  discretion  can 
request  additional  information  fix)m  the 
affected  CDC  or  other  parties  and 
conduct  any  other  investigation  it 
deems  appropriate.  If  SBA  determines, 
in  its  sole  discretion,  to  consider  an 
imtimely  objection,  it  must  issue  a 
notice  of  decision  pursuant  to  this 
paragraph  (d). 

(e)  SBA 's  notice  affinal  agency 
decision.  If  SBA  chooses  not  to  consider 
an  imtimely  objection  or  if  the  affected 
CDC  fails  to  file  a  written  objection  to 

a  proposed  enforcement  action  or  an 
immediate  suspension,  and  if  SBA 
continues  to  believe  that  such  proposed 
enforcement  action  or  immediate 
suspension  is  appropriate,  the  AA/FA  or 
his  or  her  authorized  delegate  must 
issue  a  notice  of  decision  to  the  affected 
CDC  that  SBA  is  undertaking  one  or 
more  of  the  proposed  enforcement 
actions  against  the  CDC  or  that  SBA  will 
continue  to  pursue  an  immediate 
suspension  of  the  CDC.  Such  a  notice  of 
decision  need  not  state  any  grounds  for 
the  action  other  than  to  reference  the 
CDC's  failure  to  file  a  timely  objection, 
and  represents  the  final  agency 
decision.  If  the  affected  CDC  fails  to  file 
a  written  objection  to  an  inunediate 
suspension,  SBA  need  not  issue  any 
further  notice  to  the  CDC. 

(f)  Appeal  to  OHA.  A  CDC  may  appeal 
from  an  SBA  notice  of  decision  issued 
pursuant  to  paragraphs  (d)  and/or  (e)  of 
this  section,  to  the  SBA  Office  of 
Hearings  and  Appeals  (OHA).  The  rules 
and  procedures  set  forth  in  part  134  of 
this  chapter  will  govern  such  appeals. 
OHA  must  limit  its  review  to  a 
determination  of  whether  SBA's 
decision  was  arbitrary,  capricious  or 
contrary  to  law,  or  without  procedure 
required  by  law,  in  accordance  with  the 
legal  precedent  established  under  5 
U.S.C.  706(2){A)  or  5  U.S.C.  706(2)(D). 
OHA  must  limit  its  review  to  the  record 
that  the  AA/FA  or  his  or  her  authorized 
delegate,  and  any  other  SBA  officials 
directly  involved  with  the  decision, 
considered  in  making  the  final  decision. 
OHA  must  not  consider  any  argument, 
fact  or  other  information  presented  by 
the  affected  CDC,  imless  the  CDC 
previously  submitted  that  information 


to  SBA  in  or  with  the  affected  CDC's 
objection  or  in  response  to  a  request  for 
information  from  SBA.  A  decision  by 
OHA  is  the  final  agency  decision. 

§  1 20.857    Voluntary  transfer  and  surrender 
of  CDC  certification.  [Redesignated  from 
§120.981] 

33b.  Redesignate  §  120.981  as 
§120.857. 

34.  Revise  §  120.861  to  read  as 
follows: 

§  1 20.861    Job  creation  or  retention. 

A  Project  must  create  or  retain  one  Job 
Opportunity  per  an  amount  of  504  loan 
funding  that  will  be  specified  by  SBA 
from  time  to  time  in  a  Federal  Register 
notice.  Such  Job  Opportunity  average 
remains  in  effect  until  changed  by 
subsequent  Federal  Register 
publication. 

35.  Amend  §  120.862  as  follows: 

a.  By  revising  the  parenthetical  at  the 
end  of  paragraph  (a)(4); 

b.  By  revising  paragraph  (b)(2); 

c.  By  redesignating  paragraphs  (b)(3) 
through  (b)(7)  as  (b)[5)  through  (b)(9); 

d.  By  adding  new  paragraphs  (b)(3) 
and  (b)(4);  and 

e.  By  revising  redesignated  paragraph 
(b)(5).  The  revisions  and  additions  read 
as  follows: 

§  1 20.862    Other  economic  development 
objectives. 

*        *        ♦        *  '     * 

(a)  *  *  * 

(4)  *  *  *  (North  American  Industry 
Classification  System  (NAICS),  Sectors 
31-33);  or 

***** 

(b)  *  *  *  • 

(2)  Expansion  of  exports; 

(3)  Expansion  of  small  businesses 
owned  and  controlled  by  women  as 
defined  in  section  29(a)(3)  of  the  Act,  15 
U.S.C.  656(a)(3); 

(4)  Expansion  of  small  businesses 
owned  and  controlled  by  veterans 
(especially  service-disabled  veterans)  as 
defined  in  section  3(q)  of  the  Act,  15 
U.S.C.  632(q); 

(5)  Expansion  of  minority  enterprise 
development  (see  §  124.103(b)  of  this 
chapter  for  minority  groups  who  qualify 
for  this  description); 
***** 

36.  Amend  §  120.870  as  follows: 

a.  By  removing  paragraph  (b); 

b.  By  redesignating  paragraph  (c)  as 
paragraph  (b);  and 

c.  By  revising  paragraph  (a)  to  read  as 
follows: 

§  1 20.870    l-easing  Project  Property. 

(a)  A  Borrower  may  use  the  proceeds 
of  a  504  loan  to  acquire,  construct,  or 
modify  buildings  and  improvements. 
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and/or  to  purchase  and  install 
machinery  and  equipment  located  on 
land  leased  to  the  Borrower  by  an 
unrelated  lessor  if: 

*        »        •        *        * 

37.  Revise  the  heading  of  §  120.871  to 
read  as  follows: 

§  1 20.871     Leasing  part  of  Project  Property 
to  another  business. 

38.  Amend  §  120.880  by  revising 
paragraph  (b)  to  read  as  follows: 

§  1 20.880    Basic  eligibility  requirements. 

***** 

(b)  Together  with  its  Affiliates,  meet 
one  of  the  size  standards  set  forth  in 

§  121.301(b)  of  this  chapter. 

39.  Revise  paragraph  (c)  of  §  120.882 
to  read  as  follows: 

§  1 20.882    Eligible  Project  costs  for  504 
loans. 

***** 

(c)  Professional  fees  directly 
attributable  and  essential  to  the  Project, 
such  as  title  insiu-ance,  opinion  of  title, 
architectural  and  engineering  costs, 
appraisals,  environmental  studies, 
hazard  and  flood  insurance,  recording 
fees,  and  legal  fees  related  to  zoning, 
permits,  or  platting  (see  §  120.971(a)(2) 
for  limitaiions  on  legal  fees  associated 
with  504  loem  and  Debenture  closing); 
and 


40.  Revise  paragraph  (d)  of  §  120.883 
to  read  as  follows: 

§  120.883    Eligible  administrative  costs  for 
504  loans. 


(d)  Borrower's  out-of-pocket  costs 
associated  with  504  loan  and  Debenture 
closing  other  than  legal  fees  (for 
example,  certifications  and  the  copying 
costs  associated  with  them,  overnight 
delivery,  postage,  and  messenger 
services)  but  not  to  include  fees  and 
costs  described  in  §  120.882(c); 
***** 

41.  Amend  §  120.892(b)  by  revising 
the  phrase  "90  days"  to  read  "120 
days". 

42.  Revise  the  heading  of  §  120.900  to 
read  as  follows: 

S 1 20.900    Sources  of  permanent  financing. 

43.  Revise  the  heading  of  §  120.910  to 
read  as  follows: 

5 1 20.910  Borrower  contributions. 

44.  Revise  §  120.911  to  read  as 
follows: 

5 1 20.911  Land  contributions. 

The  Borrower's  contribution  may  be 
land  (including  buildings,  structures 
and  other  site  improvements  which  will 


be  part  of  the  Project  Property) 
previously  acquired  by  the  Borrower. 

45.  Revise  §  120.913  to  read  as 
follows: 

§  1 20.91 3    Limitations  on  any  contributions 
by  a  Licensee. 

Subject  to  part  107  of  this  chapter,  a 
Licensee  may  provide  financing  for  all 
or  part  of  the  Borrower's  contribution  to 
the  Project.  SBA  will  consider  Licensee 
funds  to  be  derived  from  Federal 
sources  if  the  Licensee  has  Leverage  (as 
defined  in  §  107.50  of  this  chapter).  If 
the  Licensee  does  not  have  Leverage. 
SBA  will  consider  the  investment  to  be 
from  private  funds.  Licensee  financing 
must  be  subordinated  to  the  504  loan 
and  must  not  be  repaid  at  a  faster  rate 
than  the  Debenture.  (Refer  to 
§  120.930(a)  for  additional  limitations.) 

46.  Amend  §  120.923  by  revising  the 
heading  and  redesignating  §  120.924  as 
paragraph  (c)  of  §  120.923  to  read  as 
follows: 

§  1 20.923    Policies  on  subordination. 

***** 

47.  Revise  §  120.925  by  adding  a 
parenthetical  at  the  end  to  read  as 
follows: 

§120.925    Preference. 

*   *   *  (See  §120.10  for  a  definition  of 
Preference.) 

48.  Revise  §  120.926  to  fead  as 
follows: 

§120.926    Referral  fee. 

The  CDC  can  receive  a  reasonable 
referral  fee  from  the  Third  Party  Lender 
if  the  CDC  secured  the  Third  Party 
Lender  for  the  Borrower  under  a  written 
contract  between  the  CDC  and  the  Third 
Party  Lender.  Both  the  CDC  and  the 
Third  Party  Lender  are  prohibited  from 
charging  this  fee  to  the  Borrower.  If  a 
CDC  charges  a  referral  fee.  the  CDC  will 
be  construed  as  a  Referral  Agent  under 
part  103  of  this  chapter. 

49.  Revise  paragraph  (b)  of  §  120.930 
to  read  as  follows:  ' 

§120.930    Amount. 

***** 

(b)  A  504  loan  must  not  be  less  than 
$25,000. 

***** 

50.  Revise  §  120.931  to  read  as 
follows: 

§  1 20.931  504    lending  limits. 

The  outstanding  balance  of  all  SBA 
financial  assistemce  to  a  Borrower  and 
its  affiliates  under  the  504  program 
covered  by  this  part  must  not  exceed 
$1,000,000  (or  $1,300,000  if  one  or  more 
of  the  public  policy  goals  enumerated  in 
§  120.862(b)  applies  to  the  Project). 


51.  Revise  §  120.933  to  read  as 
follows: 

§120.933    Maturity. 

From  time  to  time,  SBA  will  publish 
in  the  Federal  Register  the  available  ■ 
maturities  for  a  504  loan  and  the  •    , 

Debenture  that  funds  it.  Such  available 
maturities  remain  in  effect  until 
changed  by  subsequent  Federal  Register 
publication. 

52.  Revise  §  120.934  to  read  as 
follows: 

§120.934    Collateral. 

The  CDC  usually  takes  a  second  lien 
position  on  the  Project  Property  to 
secure  the  504  loan.  Sometimes 
additional  collateral  is  required.  (In  rare 
circumstances.  SBA  may  permit  other 
collateral  substituted  for  Project 
Property.)  All  collateral  must  be  insured 
against  such  hazards  and  risks  as  SBA 
may  require,  with  provisions  for  notice 
to  SBA  and  the  CDC  in  the  event  of 
impending  lapse  of  coverage. 

53.  Revise  the  heading  of  §  120.935  to 
read  as  follows: 

§  1 20.935    Deposit  from  ttie  Borrower  that  a 
CDC  may  require. 

§120.936    [Removed] 

54.  Remove  §120.936. 

55.  Revise  §  120.960  to  read  as 
follows: 

§  1 20.960    Responsibility  for  closing. 

(a)  The  CDC  is  responsible  for  the  504 
loan  closing. 

(b)  The  Debentiu^  closing  is  the  joint 
responsibility  of  the  CDC  and  SBA. 

(c)  SBA  may.  within  its  sole 
discretion,  decline  to  close  the 
Debentme;  direct  the  transfer  of  the  504 
loaji  to  another  CDC;  or  cancel  its 
guarantee  of  the  Debentiu-e,  prior  to  sale, 
if  any  of  the  following  occur: 

(1)  The  CDC  has  failed  to  comply  with 
any  requirement  imposed  by  statute, 
regulation.  SOP.  policy  and  procedm-al 
notice,  any  agreement  the  CDC  has 
executed  with  SBA,  or  the  terms  of  a 
Debenture  or  loan  authorization. 

(2)  The  CDC  has  failed  to  make  or 
close  the  504  loan  or  prepare  the 
Debenture  closing  in  a  prudent  or 
commercially  reasonable  manner. 

(3)  The  CDC's  improper  action  or 
inaction  places  SBA  at  risk. 

(4)  The  CDC  has  failed  to  use  required 
SBA  forms  or  electronic  versions  of 
those  forms. 

(5)  The  CDC.  Third  Party  Lender  or 
Borrower  has  failed  to  timely  disclose  to 
SBA  a  material  fact  regarding  the  Project 
or  504  loan. 

(6)  The  CDC.  Third  Party  Lender  or 
Borrower  has  misrepresented  a  material 
fact  to  SBA  regarding  the  Project  or  504 
loan. 
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(7)  SBA  determines  that  there  has 
been  a  material  adverse  change,  such  as 
deterioration  in  the  Borrower's  financial 
condition,  since  the  504  loan  was 
approved,  or  that  approving  the  closing 
of  the  Debenture  will  put  SBA  at 
unacceptable  financial  risk. 

56.  Revise  the  imdesignated  center 
heading  immediately  preceding 
§  120.970  to  read  as  follows: 

Servicing 

I  57.  Revise  §  120.970  to  read  as 
^llows: 

§120.970    Servicing  of  504  loans  and 
Debentures. 

(a)  In  servicing  504  loans,  CDCs  must 
comply  with  504  program  requirements 
unposed  by  statute,  regulation,  SOPs, 
policy  and  procedural  notices,  loan 
authorizations.  Debentures,  and 
agreements  between  the  CDC  and  SBA, 
and  in  accordance  with  prudent  and 
commercially  reasonable  lending 
standards. 

(b)  The  CDC  is  responsible  for  routine 
servicing  including  receipt  and  review 
of  the  Borrower's  or  Operating 
Company's  financial  statements  on  an 
annual  or  more  ft-equent  basis  and 
monitoring  the  status  of  the  Borrower 
and  504  loan  collateral. 

(c)  The  CDC  is  responsible  for 
assuring  that  the  Borrower  makes  all 
required  insurance  premium  payments, 
pays  all  taxes  when  due,  and  files 
renewals  and  extension  of  security 
interests  on  collateral  for  the  504  loan, 
as  required. 

(d)  The  CDC  must  timely  respond  to 
Borrower  requests  for  loan 
modifications. 

(e)  For  any  504  loan  that  is  more  than 
three  months  past  due,  the  CDC  must 
promptly  request  that  SBA  purchase  the 
Debenture  imless  the  504  loan  has  an 
SBA-approved  deferment  or  is  in 
compliance  with  an  SBA-approved  plan 
to  allow  the  Borrower  to  catch  up  on 
delinquent  loan  payments. 

({)  The  CDC  must  cooperate  with  SBA 
to  cure  defaults  and  initiate  workouts. 

(g)  SBA  may  negotiate  agreements 
with  CDCs  to  liquidate  504  loans. 

58.  Add  a  new  undesignated  center 
heading  immediately  preceding 
§  120.971  to  read  as  follows: 

Fees 

l39.  Revise  paragraphs  (a)  intoductory 
text,  and  (a)(2)  of  §  120.971  to  read  as 
follows: 

§  1 20.971    Allowabie  fees  paid  by 
Borrower. 

(a)  CDC  fees.  The  fees  a  CDC  may 
charge  the  Borrower  in  connection  with 


a  504  loan  and  Debenture  are  limited  to 

the  following: 

*        *        *        *        • 

(2)  Closing  fee.  The  CDC  may  charge 
a  reasonable  closing  fee  sufficient  to 
reimburse  it  for  the  expenses  of  its  in- 
house  or  outside  legal  counsel,  and 
other  miscellaneous  closing  costs  (CDC 
Closing  Fee).  Some  closing  costs  may  be 
funded  out  of  the  Debenture  proceeds 
(see  §  120.883  for  limitations); 
***** 

60.  Revise  §  120.972  to  read  as  ' 

follows: 

§  1 20.972    Third  Party  Lender  participation 
fee  and  CDC  fee. 

(a)  Participation  fee.  For  loans 
approved  by  SBA  after  September  30, 
1996,  SBA  must  collect  a  one-time  fee 
equal  to  50  basis  points  on  the  Third 
Party  Lender's  participation  in  a  Project 
when  the  Third  Party  Lender  occupies 
a  senior  credit  position  to  SBA  in  the 
Project. 

(b)  CDC  fee.  For  loans  approved  by 
SBA  after  September  30, 1996,  SBA 
must  collect  an  aimual  fee  fi-om  the  CDC 
equal  to  0.125  percent  of  the 
outstanding  principal  balance  of  the 
Debenture.  The  fee  must  be  paid  from 
the  servicing  fees  collected  by  the  CDC 
and  cannot  be  paid  from  any  additional 
fees  imposed  on  the  Borrower. 

61.  Remove  the  undesignated  center 
heading  immediately  preceding 
§  120.980  and  §§  120.980,  120.982 
through  120.984. 

Dated:  June  27,  2003. 
Hector  V.  Barreto, 
AdministTator. 

[FR  Doc.  03-16862  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fecleral  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-21-AD] 

RIN2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  CF34-3A1,  -3B,  and 
-3B1  Turt)ofan  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
levise  an  existing  airworthiness 
directive  (AD)  applicable  to  General 
Electric  Company  (GE)  CF34-3A1,  -3B, 


and  -3Bl  txirbofan  engines  with 
scavenge  screens  part  numbers  (P/Njs) 
4047T95P01  and  5054T86G02  installed 
in  the  B-sump  oil  scavenge  system.  That 
AD  currently  requires  initial  and 
repetitive  visual  inspections  and 
cleaning  of  the  B-sump  scavenge  screens 
imtil  a  screenless  fitting  is  installed. 
This  proposal  requires  the  same  initial 
and  repetitive  visual  inspections  and 
cleaning  of  the  B-simip  scavenge  screens 
imtil  a  screenless  fitting  is  installed. 
This  proposal  also  corrects  a 
typographical  error,  and  introduces  a 
less  restrictive  terminating  action 
schedide.  This  proposal  is  prompted  by 
the  need  to  correct  a  typographical  error 
and  by  the  need  to  introduce  a  less 
restrictive  terminating  action  schedule. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  B-sump 
scavenge  screen  blockage  due  to  coking 
which  could  result  in  ignition  of  B- 
sump  oil  in  the  secondary  air  system, 
fan  drive  shaft  separation,  and 
uncontained  engine  failing. 
DATES:  Comments  must  be  received  by 
September  8,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Ofiice  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
21-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  hitemet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  fi^m 
GE  Aircraft  Engines,  1000  Western 
Avenue,  Lynn,  MA  01910;  Attention: 
CF34  Product  Support  Engineering, 
Mail  Zone:  34017;  telephone  (781)  594- 
6323;  fax  (781)  594-0600.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel. 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington.  MA 
01803-5299;  telephone  (781)  238-7146; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
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proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wrill  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-21-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2001-NE-21-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  March  6,  2003,  the  FAA  issued  AD 
2003-05-10,  Amendment  39-13086  (68 
FR  12806,  March  18,  2003),  to  require 
initial  and  repetitive  visual  inspections 
and  cleaning  of  the  B-siunp  scavenge 
screens  imtil  a  screenless  fitting  is 
installed.  That  action  was  prompted  by 
six  reports  of  B-sump  oil  scavenge 
system  failiue  causing  engine  in-flight 
shutdowns.  That  condition,  if  not 
corrected,  could  result  in  ignition  of  B- 
sump  oil  in  the  secondary  air  system, 
fan  drive  shaft  separation,  and 
uncontained  engine  failiue. 

Since  AD  2003-05-10  was  issued,  the 
FAA  has  recognized  that  a 
typographical  error  needs  to  be 
corrected  in  the  Differences  Between 
This  AD  and  the  Manufactiuer's  Service 
Information  paragraph,  and  that  a  less 
restrictive  terminating  action  schedule 
needs  to  be  established. 


Manufacturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  GE  Aircraft 
Engines  (GE)  Alert  Service  Bulletin 
(ASB)  CF34-AL  S/B  79-A0014, 
Revision  3,  dated  January  31,  2003;  and 
ASB  CF34-BJ  S/B  79-A0015,  Revision 
3,  dated  January  31,  2003;  that  describe 
procedures  for  initial  and  repetitive 
visual  inspections  and  cleaning  of  the  B- 
sump  scavenge  screens.  The  FAA  has 
also  reviewed  and  approved  GE  ASB 
CF34-AL  S/B  79-A0016  and  ASB 
CF34-BJ  S/B  79-A0017,  both  dated  June 
17,  2002.  These  ASBs  describe  the 
procedures  for  introducing  the 
screenless  B-siunp  scavenge  fittings  and 
for  reworking  to  eliminate  the  screens 
fi"om  the  existing  scavenge  screen 
fittings  located  at  the  forward  and  aft 
end  of  the  lube  and  scavenge  piunp 
assembly,  thereby  terminating  the 
repetitive  inspections. 

Differences  Between  This  Proposed  AD 
and  the  Manufacturer's  Service 
Information 

GE  ASB  CF34-AL  S/B  79-A0014, 
Revision  3,  dated  January  31,  2003, 
recommends  for  engines  with  more  than 
4,000  hours  time-since-new  (TSN)  or 
more  than  1 ,000  hours  time-since-last- 
shop-visit  (TSLSV),  initial  visual 
inspections  and  cleaning  of  the  B-sump 
scavenge  screens  "by  the  next  A-check". 
GE  ASB  CF34-BJ  S/B  79-A0015, 
Revision  3,  dated  January  31,  2003, 
recommends  for  engines  with  more  than 
4,000  hours  TSN  or  more  than  1,000 
hours  TSLSV,  initial  visual  inspections 
and  cleaning  of  the  B-sump  scavenge 
screens  within  300  hoius  for  the  CF34- 
3A1  engine  model  or  within  400  hoius 
for  the  CF34-3B  engine  model. 
However,  this  proposed  AD  would 
require  initial  visual  inspections  and 
cleaning  of  the  B-sump  scavenge  screens 
within  500  hours  after  the  effective  date 
of  this  proposed  AD.  The  time  intervals 
have  been  changed  fi"om  those  cited  in 
the  ASBs  to  provide  consistency  for  all 
engine  models  and  to  eliminate  the  use 
of  aircraft  maintenance  terminology. 
The  times  are  approximately  equivalent 
to  the  A-check  intervals. 

GE  ASBs  CF34-AL  S/B  79-A0016, 
dated  June  17,  2002;  and  CF34-BJ  S/B 
79-A0017,  dated  June  17,  2002; 
recommend  for  engines  with  more  than 
4,000  hours  TSN  or  more  than  1,000 
hoius  TSLSV,  replacement  of  existing 
scavenge  screens  P/Ns  4047T95P01  and 
5054T86G02,  installed  in  the  B-sump  oil 
scavenge  system,  with  screenless  fittings 
"by  the  next  A-check".  However,  this 
proposed  AD  would  require  installation 
of  screenless  fittings,  or  fittings  that 
have  been  reworked  to  remove  the 


screens,  in  the  B-sump  oil  scavenge 
system  within  500  hoius  after  the 
effective  date  of  this  proposed  AD.  The 
installation  requirement  has  been 
changed  fi'om  diat  cited  in  the  ASBs  to 
eliminate  the  use  of  aircraft 
maintenance  terminology.  The  time  is 
approximately  equivalent  to  the  A- 
check  interval. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  GE  CF34-3A1,  -3B, 
and  -3B1  turbofan  engines  of  the  same 
type  design,  this  proposed  AD  is  being 
issued  to  prevent  B-sump  scavenge 
screen  blockage  due  to  coking,  which 
could  result  in  ignition  of  B-sump  oil  in 
the  secondary  air  system,  fan  drive  shaft 
separation,  and  imcontained  engine 
failure.  This  proposed  AD  would 
require: 

•  Initial  visual  inspection  and 
cleaning  of  the  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02,  installed 
in  the  B-siunp  oil  scavenge  system. 

•  Repetitive  visual  inspection  and 
cleaning  of  the  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02,  installed 
in  the  B-sump  oil  scavenge  system, 
within  200  hours  time-since-last 
inspection  (TSLI)  if  no  coking  is  found. 

•  Repetitive  visual  inspection  and 
cleaning  of  the  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02,  installed 
in  the  B-sump  scavenge  system,  within 
100  hours  TSLI  if  any  coking  is  foimd. 

•  Replacement  of  existing  scavenge 
screens,  P/Ns  4047T95P01  and 
5054T86G02,  installed  in  the  B-sump  oil 
scavenge  system,  with  screenless 
fittings. 

The  actions  must  be  done  in 
accordance  with  the  service  bulletins 
described  previously. 

Economic  Analysis 

There  are  approximately  940  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  576 
engines  installed  on  aircraft  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  The  FAA  also  estimates 
that  it  would  take  approximately  10.0    , 
work  hours  per  engine  to  perform'  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $1,050  per  engine.  Based 
on  these  figures,  the  total  cost  of  the 
proposed  AD  to  U.S.  operators  is 
estimated  to  be  $979,200. 

Regulatory  Analysis 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 


would  not  have  a  substantial  direct 
effect  on  the  States^on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FT?  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AQORESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
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Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-13086  (68  FR 
12806,  March  18,  2003),  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

General  Electric  Company:  Docket  No.  2001- 
NE-21-AD.  Revises  AD  2003-05-10, 
Amendment  39-13086. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  General  Electric 
Company  (GE)  CF34-3A1,  -3B,  and  -3B1 
turbofan  engines  with  scavenge  screens  part 
numbers  (P/Ns)  4047T95P01  and 
5054T86G02  installed  in  the  B-sump  oil 
scavenge  system.  These  engines  are  installed 
on,  but  not  limited  to,  Bombardier  Inc. 
(Canadair)  Model  CL-600-2A12,  CL-600- 
2B16,  and  CL-600-2B19  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 


engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  nor 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  B-sump  scavenge  screen 
blockage  due  to  coking,  which  could  result 
in  ignition  of  B-sump  oil  in  the  secondarj-  air 
system,  fan  drive  shaft  separation,  and 
uncontained  engine  failure,  do  the  following: 

Initial  Inspection  and  Cleaning  of  B-Sump 
Screens 

(a)  Perform  an  initial  visual  inspection  and 
cleaning  of  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02,  installed  in 
the  B-sump  oil  scavenge  system,  in 
accordance  with  Paragraphs  3A  through  3B 
of  the  Accomplishment  Instructions  of  GE 
Aircraft  Engines  (GE)  Alert  Service  Bulletin 
(ASB)  CF34-AL  S/B  79-A0014,  Reyision  3, 
dated  January  31,  2003;  or  ASB  CF34-BJ  S/ 
B  79-A0015,  Revision  3,  dated  January  31, 
2003;  and  the  following  table: 


Initial  Inspection  and  Cleaning  Schedule 


Engine  hours  time-since-new  (TSN)  or  time-since-last-shop-visif  (TSLSV) 


^  Is  .1    i"    '°°°  ^°"'^  ^^^  °'  '®*®'  ^^"  *'^^  ^°"^  TSLSV  if  it  can  be  confimied  that 

both  the  B-sump  scavenge  screens  were  cleaned  and  the  B-sump  and  combustor  frame 

(strut  tubes)  were  removed  from  the  engine  and  cleaned  at  that  prior  shop  visit 

(2)  Fewer  than  1,000  hours  TSLSV  if  it  can  NOT  be  confirmed  that  both  the  B-sump  scavenge 

■   screens  were  cleaned  and  the  B-sump  and  combustor  frame  (strut  tubes)  were  removed 

wom  the  engine  and  cleaned  at  that  prior  shop  visit 

^^l^;^  ^  o""^  °'  3'®^*®''  "^^^  °'  ^'^  ^°"^  °'  greater  TSLSV  if  it  can  be  confirmed  that 
both  the  B-sump  scavenge  screens  were  cleaned  and  the  B-sump  and  combustor  frame 
(strut  tubes)  were  removed  from  the  engine  and  cleaned  at  that  prior  shop  visit  or  1  000 
hours  or  greater  TSLSV  if  it  can  NOT  be  confimied  that  both  the  B-sump  scavenge  screens 
were  clearied  and  the  B-sump  and  combustor  frame  (stmt  tubes)  were  removed  from  the  en- 
gine and  cleaned  at  that  prior  shop  visit. 


Inspect  and  clean 


Before  4,000  hours  TSN  or  TSLSV. 


Before  1,000  hours  TSLSV. 


Within  500  hours  time-in-service  (TIS)  after  the 
effective  date  of  this  AD. 


Repetitive  Inspections  and  Cleaning 

(b)  Perform  repetitive  visual  inspections 
and  cleaning  of  scavenge  screens,  P/Ns 
4047T95P01  and  5054T86G02,  installed  in 
the  B-sump  oil  scavenge  system,  in 
accordance  with  Paragraphs  3A  through  3B 
of  the  Accomplishment  Instructions  of  GE 
ASB  CF34-AL  S/B  79-A0014,  Revision  3, 
dated  January  31,  2003;  and  ASB  CF34-BJ  S/ 
B  79-A0015,  Revision  3,  dated  January  31, 
2003;  and  the  following: 

(1)  At  intervals  not  to  exceed  200  hours 
time-since-last-inspection  (TSLI),  if  no  coke 
is  found  in  screens  during  initial  or  any  prior 
inspections,  or 

(2)  At  intervals  not  to  exceed  100  hours 
TSLI,  if  coke  is  found  iff  screens  during 
initial  or  any  prior  inspections. 


Terminating  Actions 

(c)  Install  new  screenless  fittings  or  fittings 
that  have  been  reworked  to  remove  the 
screens,  in  the  B-sump  oil  scavenge  system, 
in  accordance  with  GE  ASB  CF34-AL  S/B 
79-A0016,  dated  June  17,  2002;  or  ASB 
CF34-BJ  S/B  79-A0017,  dated  June  17.  2002, 
and  the  following  schedule: 

(1)  For  engines  with  more  than  4,000  hours 
TSN,  within  500  hours  TIS  after  the  effective 
date  of  the  AD,  or  within  1,000  hours  TSLSV, 
whichever  occurs  first. 

(2)  For  engines  with  less  than  or  equal  to 
4,000  hours  TSN,  prior  to  4,500  hours  TSN. 

This  constitutes  terminating  action  to  the 
inspections  required  in  paragraph  (b)  of  this 
AD. 


Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  fit)m  the  ECO. 
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Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with§§21.197and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington.  Massachusetts,  on 
June  30,  2003. 

Francis  A.  Favara, 

Acting  Manager.  Engine  and  Pmpeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-17178  Filed  7-7-03;  8:45  am) 
BNJJNG  CODE  4910-13-P 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1301 
[Docket  No.  DEA-196P] 
RIN1117-AA73 

Reports  by  Registrants  of  Theft  or 
Significant  Loss  of  Controlled 
Substances 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Notice  of  proposed  rulemaking; 
guidance. 

SUMMARY:  DEA  is  proposing  the 
amendment  of  its  regulations  to  clarify 
its  policy  regarding  reports  by 
registrants  of  theft  or  significant  loss  of 
controlled  substances.  There  has  been 
some  confusion  as  to  what  constitutes  a 
significant  loss,  and  when  and  how 
initial  notice  of  a  theft  or  loss  should  be 
provided  to  DEA.  This  Notice  of 
Proposed  Rulemaking  proposes  the 
clarification  of  DEA  regulations  and 
provides  guidance  to  registrants 
regarding  the  theft,  significant  loss  and 
explained  loss  of  controlled  substances. 
DATES:  Written  comments  must  be 
postmarked  on  or  before  September  8, 
2003. 

ADDRESSES:  Comments  should  be  sent  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION: 

Background 

DEA  is  publishing  this  Notice  of 
Proposed  Ridemaking  (NPRM)  to 


propose  the  clarification  of  its  policies 
and  procedures  regarding  the  reporting 
by  registrants  of  the  theft  or  significant 
loss  of  controlled  substances. 

Title  21,  Code  of  Federal  Regulations, 
§  1301.74(c)  "Other  security  controls  for 
non-practitioners;  narcotic  treatment 
programs  and  compounders  for  narcotic 
treatment  programs."  requires  that: 
"The  registrant  shall  notify  the  Field 
Division  Office  of  the  Adininistration  in 
his  area  of  any  theft  or  significant  loss 
of  any  controlled  substances  upon 
discovery  of  such  theft  or  loss.  The 
supplier  shall  be  responsible  for 
reporting  in-transit  losses  of  controlled 
substances  by  the  common  or  contract 
carrier  selected  pursuant  to  §  1301.74(e), 
upon  discovery  of  such  theft  or  loss. 
The  registrant  shall  also  complete  DEA 
Form  106  regarding  such  theft  or  loss. 
Thefts  must  be  reported  whether  or  not 
the  controlled  substances  are 
subsequently  recovered  and/or  the 
responsible  parties  are  identified  and 
action  taken  against  them." 

Title  21,  Code  of  Federal  Regulations, 
§  1301.76(b)  "Other  security  controls  for 
practitioners."  further  requires  that: 
"The  registrant  shall  notify  the  Field 
Division  Office  of  the  Administration  in 
his  area  of  the  theft  or  significant  loss 
of  any  controlled  substances  upon 
discovery  of  such  loss  or  theft.  The 
registrant  shall  also  complete  DEA  (or 
BND)  Form  106  regarding  such  loss  or 
theft." 

A  number  of  questions  have  arisen 
regarding  the  meaning  of  certain  terms 
in  these  paragraphs.  Specifically,  there 
seems  to  be  confusion  within  the 
regulated  industry  as  to  the  exact 
meaning  of  the  phrase  "upon 
discovery".  Therefore,  as  further 
discussed  below,  DEA  is  proposing  the 
amendment  of  the  regulations  to  insert 
the  word  "immediately"  before  the 
phrase  "upon  discovery"  to  clarify  this 
point.  Further,  DEA  is  proposing  the 
amendment  of  its  regulations  to  list 
certain  factors  which  registrants  should 
consider  when  determining  whether  a 
loss  of  controlled  substances  is 
significant.  Finally,  this  document 
provides  guidance  to  registrants  on  the 
reporting  of  breakage,  spillage  or  other 
explained  losses  of  controlled 
substances.  No  regulatory  amendments 
are  being  proposed  regarding  this 
guidance. 

Theft  or  Other  Unexplained  Significant 
Loss  of  Controlled  Sulostances 

What  Is  a  DEA  Registrant  Required  To 
Do  When  a  Theft  or  Significant  Loss  Is 
Discovered? 

Every  DEA  registrant  is  required  to 
notify  the  DEA  field  office  in  their  area 


of  any  theft  or  significant  loss  of 
controlled  substances  upon  its 
discovery.  DEA  has  always  viewed 
"upon  discovery"  to  mean  that 
notification  should  occur  immediately 
and  without  delay.  Every  DEA  registrant 
(practitioner,  pharmacy,  hospital/clinic, 
manufacturer,  distributor,  etc.)  must 
comply  with  this  requirement,  and  such 
compliance  cannot  be  overridden  by  an 
internal  corporate  policy  that  is  contrary 
to  the  notification  requirement.  For 
example,  a  DEA-registered  pharmacy 
must  provide  notice  to  the  local  DEA 
field  office  when  a  theft  or  significant 
loss  is  discovered.  This  requirement  is 
not  satisfied  by  the  reporting  of  the  theft 
or  significant  loss  internally  to 
individuals  in  corporate  management. 
DEA  must  be  notified  directly  and 
immediately  of  the  theft  or  significant 
loss  of  the  controlled  substances.  A 
corporation  that  owns/operates  multiple 
registered  sites  and  wishes  to  channel 
all  notifications  through  a  central  point 
such  as  corporate  loss  prevention, 
corporate  security,  or  other  corporate 
entity  may  do  so  but  must  still  fulfill  the 
requirement  to  provide  notice  to  DEA 
immediately  upon  discovery  by  the 
actual  registrant.  However,  this 
immediate  notification  does  not  always 
occiu".  Therefore,  DEA  is  proposing  the 
amendment  of  its  regulations  to  insert 
the  word  "immediately"  before  the 
phrase  "upon  discovery"  to  clarify  this 
point. 

The  purpose  of  immediate 
notification  is  to  provide  an  opportunity 
for  DEA,  state,  or  local  participation  in 
the  investigative  process  when 
warranted,  and  to  create  a  record  that 
the  theft  or  significant  loss  was  properly 
reported.  It  also  alerts  law  enforcement 
to  more  broadly  based  circumstances 
and  patterns  of  which  the  individual 
registrant  may  be  unaware.  This 
notification  is  considered  part  of  a  good- 
faith  effort  on  the  part  of  the  regulated 
industries  to  maintain  effective  controls 
against  the  diversion  of  controlled 
substances,  as  required  by  21  CFR 
1301.71(a).  Lack  of  prompt  notification 
could  prevent  effective  investigation 
and  prosecution  of  individuals  involved 
in  the  diversion  of  controlled 
substances.  Withholding  or  failing  to 
provide  information  is  a  violation  of  the 
law  and  regulations  (21  U.S.C.  821,  21 
U.S.C.  842(a)(5),  21  CFR  1301. 74(c}. 
1301.76(b)). 

How  Should  Notice  of  a  Theft  or 
Significant  Loss  Be  Provided? 

The  regulations  require  that  notice  of 
a  theft  or  significant  loss  must  be 
reported  to  DEA  upon  its  discovery.  As 
noted  above,  DEA  has  always  viewed 
"upon  discovery"  to  mean  that 


notification  should  occur  immediately 
and  without  delay.  Where 
circimistances  of  the  theft  or  significant 
loss  are  immediately  known,  a  DEA 
Form  106,  Report  of  Theft  or  Loss  of 
Controlled  Substances,  should  be  used 
'   to  detail  the  circumstances  of  that  theft 
or  significant  loss.  When  details 
concerning  the  specific  circumstances 
surrounding  the  theft  or  loss  are 
unknown  at  the  time  of  discovery,  DEA 
recommends  initial  notice  be  provided 
by  faxing  a  short  statement  to  DEA 
advising  of  the  theft  or  significant  loss. 
While  such  initial  notice  may 
alternatively  be  mailed,  delays  occuring 
due  to  the  mailing  process  may  hinder 
investigative  efforts  by  DEA.  A  DEA 
Form  106,  Report  of  Theft  or  Loss  of 
Controlled  Substances,  is  not 
immediately  necessary.  The  registrant 
may  then  make  efforts  to  determine  the 
facts  involved  by  conducting 
inventories,  internal  audits,  and/or 
investigations  using  internal  or  law 
enforcement  resources,  as  appropriate. 
The  DEA  Form  106  should  be  submitted 
once  the  circumstances  surrounding  the 
theft  or  significant  loss  are  clear.  The 
DEA  Form  106  must  document  the 
circumstances  of  the  theft  or  significant 
loss  and  the  quantities  of  controlled 
substances  involved.  DEA  recognizes 
that  some  time  may  elapse  between  the 
time  initial  notice  of  a  theft  or  loss  is 
provided  and  the  conclusion  of  the 
investigation.  DEA  suggests  that  if  an 
investigation  takes  more  than  two 
months  to  complete,  registrants  provide 
updates  regarding  the  investigation  to 
DEA.  The  conduct  of  an  investigation 
does  not  obviate  the  need  for  immediate 
notification  of  the  theft  or  significant 
loss  by  the  registrant  to  the  local  DEA 
fiejd  office.  If,  after  an  investigation  of 
the  circumstances  surrounding  the 
disappearance  of  the  material,  it  is 
determined  that  no  theft  or  significant 
loss  occurred,  no  DEA  Form  106  need 
be  filed.  However,  DEA  recommends  the 
registrant  advise  DEA  that  a  DEA  Form 
106  is  not  needed  or  will  not  be  filed 
regarding  the  incident. 

What  Other  Actions  Should  c  Registrant 
Take  When  a  Theft  or  Significant  Loss 
Occurs? 

The  theft  of  controlled  substances 
bom  a  registrant  is  a  criminal  act,  and 
a  source  of  controlled  substances 
diversion  requiring  notification  of  DEA. 
Although  not  specifically  required  by 
DEA  law  or  regulations,  the  registrant 
should  also  notify  local  law 
enforcement  and  state  regulatory 
agencies.  Prompt  notification  of  law 
enforcement  agencies  will  allow  them  to 
investigate  the  incident  and  prosecute 
those  responsible  for  the  diversion. 
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Complete  accountability  by  a 
registrant  f6r  all  controlled  substances 
handled  is  a  fundamental  requirement 
of  the  closed  distribution  system 
mandated  by  the  Controlled  Substances 
Act  (CSA).  The  CSA  requires:  "*   *   * 
every  registrant  under  this  title 
manufactiuing,  distributing,  or 
dispensing  a  controlled  substance  or 
substances  shall  maintain,  on  a  Current 
basis,  a  complete  and  accurate  record  of 
each  such  substance  manufactured, 
received,  sold,  delivered,  or  otherwise 
disposed  of  by  him,*  *  *."  (21  U.S.C. 
827(a)(3)).  No  registrant  should 
disregard  any  unexplained  shortage  of 
controlled  substances.  Registrants 
should  treat  an  individual  theft  or 
significant  loss  seriously  and  should 
monitor  occiurences  so  that  patterns  do 
not  remain  imdetected.  Record  keeping 
must  be  accurate  and  complete  so  as  to 
serve  as  a  reliable  reporting  and 
recording  device. 

DEA  has  become  aware  of  instances  in 
which  registrants  have  used  a  DEA 
Form  106  to  document  or  explain  minor 
inventory  discrepancies,  thereby 
"balancing  the  books."  DEA  wishes  to 
stress  that  the  DEA  Form  106  should  be 
used  only  to  document  thefts  or 
significant  losses  of  controlled 
substances.  Minor  inventory 
discrepancies,  not  attributable  to  theft, 
should  not  be  reported  to  DEA  or 
recorded  on  a  DEA  Form  106.  Rather, 
registrants  should  make  appropriate 
notations  of  minor  inventory 
discrepancies  in  their  records, 
indicating  the  amount  of  variance 
between  the  physical  count  and  the 
amount  accoimted  for  through  records. 
Such  discrepancies  need  not  be  reported 
to  DEA  if  they  are  not  significant  or 
actual  losses.  If  a  registrant  is  unsure  of 
the  significance  of  a  loss  after 
considering  the  factors  described  below, 
the  registrant  should  file  the  report.  Any 
continuing  pattern  of  loss  of  seemingly 
insignificant  quantities  should  always 
be  considered  significant. 

What  Specific  Regulations  Does  This 
Rulemaking  Propose  To  Amend? 

Specifically,  this  rulemaking  proposes 
the  amendment  of  21  CFR  1301.74(c) 
and  1301.76(b)  to  insert  the  word 
"immediately"  before  the  phrase  "upon 
discovery"  to  clarify  the  points  raised  in 
the  previous  discussion.  Although  not 
specifically  mentioned  in  the  previous 
discussion,  such  reports  include  the 
report  by  a  supplier  of  in-transit  thefts 
or  losses  of  controlled  substances  by  the 
common  or  contract  carrier  selected  by 
the  supplier  pursuant  to  21  CFR 
1301.74(e).  Further,  this  rulemaking 
proposes  a  minor  technical  correction  to 
§  1301. 76Cb)  to  remove  the  reference  to 


BND  Form  106,  as  this  form  is  no  longer 
used. 

Significant  Loss  of  Controlled 
Substances 

What  Constitutes  a  Significant  Loss? 
Questions  have  arisen  as  to  exactly 
what  constitutes  a  "significant  loss." 
.There  is  no  single  objective  standard 
which  can  be  established  and  applied  to 
all  registrants  to  determine  whether  a 
loss  is  significant.  Any  unexplained  loss 
or  discrepancy  should  be  reviewed 
within  the  context  of  a  registrant's 
business  activity  and  environment. 
What  constitutes  a  significant  loss  for 
one  registrant  may  be  construed  as 
comparatively  insignificant  for  another. 
For  example,  the  loss  by  a  pharmacy  of 
a  lOO-coimt  bottle  of  controlled 
substance  tablets  would  be  viewed  as 
significant,  whereas  the  same  loss  by  a 
full  line  distributor  may  be  viewed 
differently,  particularly  if  the  loss  is  an 
unexplained  inventory  discrepancy  that 
may  have  resulted  from  a  picking  error. 
A  manufacturer  may  experience 
continuous  losses  in  the  manufactiu-ing 
process  due  to  atmospheric  changes, 
mixing  procedures,  etc.  Such  losses  may 
not  be  deemed  by  the  registrant  to  be 
significant,  and  may  be  recorded  in 
batch  records.  Conversely,  for 
registrants  other  than  manufacturers,  the 
repeated  loss  of  small  quantities  of 
controlled  substances  over  a  period  of 
time  may  indicate  a  significant  aggregate 
problem  which  must  be  reported  to 
DEA,  even  though  the  individual 
quantity  of  each  occurrence  is  not 
significant. 

When  determining  whether  a  loss  is 
significant,  a  registrant  should  consider, 
among  others,  the  following  factors: 

(1)  The  actual  quantity  of  controlled 
substances  lost  in  relation  to  the  type  of 
business; 

(2)  A  pattern  of  such  losses,  and  the 
results  of  efforts  taken  to  resolve  them; 
and.  if  known, 

(3)  Local  trends  and  other  indicators 
of  the  diversion  potential  of  the  missing 
material. 

Specific  questions  which  a  registrant 
s^iould  ask  to  identify  whether  a  loss  is 
significant  include,  but  are  not  limited 
to: 

(1)  Has  a  pattern  of  loss  been 
identified?  Would  this  pattern  result  in 
a  substantial  loss  of  controlled 
substances  over  that  period  of  time? 

(2)  Are  specific  controlled  substances 
being  lost,  and  do  the  losses  appear  to 
be  random? 

(3)  Are  the  specific  controlled 
substances  likely  candidates  for 
diversion? 

(4)  Can  losses  of  controlled  substances 
be  associated  with  access  to  those 
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controlled  substances  by  specific 
individuals?  Can  losses  be  attributed  to 
unique  activities  which  may  take  place 
involving  the  controlled  substances? 

Individual  registrants  should  examine 
both  their  business  activities  and  the 
external  environment  in  which  those 
business  activities  are  conducted  to 
determine  whether  unexplained  losses 
of  controlled  substances  are  significant. 
When  in  doubt,  registrants  should  err  on 
the  side  of  caution  in  alerting  the 
appropriate  law  enforcement 
authorities,  including  DEA,  of  thefts  and 
losses  of  controlled  substances. 

What  Specific  Regulations  Does  This 
Rulemaking  Propose  To  Amend? 

Specifically,  this  rulemaking  proposes 
the  amendment  of  21  CFR  1301.74(c) 
and  1301.76(b)  to  include  the  factors 
listed  above  as  factors  which  a  registrant 
should  consider  when  determining 
whether  a  loss  is  significant  and,  thus, 
must  be  reported  to  DEA.  DEA 
encourages  registrants  to  use  other 
criteria,  as  well  as  those  factors  listed 
above,  which  they  have  found  to  be 
useful  in  the  evaluation  of  losses  of 
controlled  substances  when  determining 
whether  such  losses  are  significant,  but 
is  proposing  the  provision  of  these 
factors  as  the  minimum  which 
registrants  should  consider. 

Guidance  Regarding  Breakage,  Spillage 
and  Other  Explained  Loss  of  Controlled 
Substances 

What  Is  Required  of  a  DEA  Registrant 
When  Breakage  or  Spillage  Occurs? 

DEA  has  encountered  instances  in 
which  registrants  have  attempted  to 
report  spillages  or  explained  losses  of 
controlled  substances  on  a  DEA  Form 
106.  The  breakage,  spillage  or  other 
witnessed  controlled  substance  losses 
do  not  require  the  immediate 
notification  of  DEA.  If  controlled 
substance  containers  are  broken  or 
damaged,  or  controlled  substances 
spilled,  the  substances  are  not 
considered  "lost"  because  they  can  be 
accounted  for.  When  breakage,  spillage 
or  damage  of  controlled  substances 
occurs,  the  affected  controlled 
substances  must  be  disposed  of 
according  to  DEA  requirements. 

If  there  is  breakage,  spillage  or  other 
damage  to  controlled  substances,  but  the 
controlled  substances  are  still 
recoverable,  then  the  registrant  has  two 
options  for  disposing  of  the  controlled 
substances.  The  registrant  may  dispose 
of  the  controlled  substances  by  either  (1) 
Contacting  their  local  DEA  field  office 
and  receiving  permission  ft'om  that 
office  to  dispose  of  the  controlled 
substances  pursuant  to  21  CFR  1307.21, 


or  (2)  the  registrant  may  send  those 
controlled  substances  to  a  firm 
registered  with  DEA  to  handle  returns/ 
disposals. 

If  the  registrant  receives  permission 
from  DEA  to  dispose  of  the  controlled 
substances  pursuant  to  21  CFR  1307.21, 
then  that  registrant  must  complete  a 
DEA  Form  41,  Registrants  Inventory  of 
Drugs  Surrendered,  explaining  the 
circumstances  of  the  breakage.  Two 
individuals  who  witnessed  the 
breakage,  spillage  or  damage  must  sign 
the  DEA  Form  41,  indicating  what  they 
witnessed.  Registrants  must  submit 
three  copies  of  the  DEA  Form  41  to  their 
local  DEA  field  office  (21  CFR 
1307.21(a)(1)).  Registrants  are  also 
required  to  maintain  a  copy  of  the  DEA 
Form  41  in  their  records. 

If  the  registrant  sends  the  controlled 
substances  to  a  DEA  registered  disposer, 
then  the  registrant  must  complete  the 
necessary  paperwork  showing  the 
distribution  of  the  damaged  controlled 
substances  to  the  registered  disposer. 

If  the  breakage  or  spillage  is  clearly 
observed  but  the  controlled  substances 
are  not  recoverable,  then  the  registrant 
must  document  the  circumstances  of  the 
breakage  in  their  inventory  records.  Two 
individuals  who  witnessed  the  breakage 
must  sign  the  inventory  records, 
indicating  what  they  witnessed.  These 
records  must  be  maintained  in  the 
registrant's  files. 

Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  regulation, 
and  by  approving  it  certifies  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
regulation  seeks  to  clarify  existing  DEA 
regulations  regarding  the  reporting  of 
thefts  and  losses  of  controlled 
substances.  No  new  recordkeeping  or 
reporting  requirements  are  proposed  in 
this  rulemaking. 

Executive  Order  12866 

The  Deputy  Assistant  Administrator 
further  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
principles  in  Executive  Order  12866 
Section  1(b).  DEA  has  determined  that 
this  is  not  a  significant  rulemaking 
action.  Therefore,  this  action  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget.  This 
rulemaking  merely  seeks  to  clarify 
existing  DEA  regulations,  policies  and 
prdcediu'es. 


Executive  Order  12988 

This  regulation  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  state  lawvnor 
does  it  impose  enforcement 
responsibilities  on  any  state;  nor  does  it 
diminish  the  power  of  any  state  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Smayy  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  21  CFR  Part  1301 

Administrative  practice  and 
procedure.  Drug  traffic  control.  Security 
measiu'es. 

For  the  reasons  set  out  above,  21  CFR 
part  1301  is  proposed  to  be  amended  as 
follows: 

PART  1 301  —REGISTRATION  OF 
MANUFACTURERS,  DISTRIBUTORS, 
AND  DISPENSERS  OF  CONTROLLED 
SUBSTANCES 

1.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821.  822,  823,  824, 
871(b),  875,  877. 

2.  Section  1301.74  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


S 1 301 .74    Other  security  controls  for  non- 
practitioners;  narcotic  treatment  programs 
and  compounders  for  narcotic  treatment 
programs. 

***** 

(c)  The  registrant  shall  notify  the 
Field  Division  Office  of  the 
Administration  in  his  area  of  any  theft 
or  significant  loss  of  any  controlled 
substances  immediately  upon  discovery 
of  such  theft  or  loss.  The  supplier  shall 
be  responsible  for  reporting  in-transit 
losses  of  controlled  substances  by  the 
common  or  contract  carrier  selected 
pursuant  to  §  1301.74(e),  immediately 
upon  discovery  of  such  theft  or  loss. 
The  registrant  shall  also  complete  DEA 
Form  106  regarding  such  theft  or  loss. 
Thefts  must  be  reported  whether  or  not 
the  controlled  substances  are 
subsequently  recovered  and/or  the 
responsible  parties  are  identified  and 
action  taken  against  them.  When 
determining  whether  a  loss  is 
significant,  a  registrant  should  consider, 
among  others,  the  following  factors: 

(1)  The  actual  quantity  of  controlled 
substances  lost  in  relation  to  the  type  of 
business; 

(2)  The  specific  controlled  substances 
lost; 

(3)  Whether  the  loss  of  the  controlled 
substances  can  be  associated  with 
access  to  those  controlled  substances  by 
specific  individuals,  or  whether  the  loss 
can  be  attributed  to  unique  activities 
which  may  take  place  involving  the 
controlled  substances; 

(4)  A  pattern  of  such  losses  over  a 
specific  time  period,  whether  the  losses 
appear  to  be  random,  and  the  results  of  • 
effarts  taken  to  resolve  the  losses;  and, 
if  known, 

(5)  Whether  the  specific  controlled 
substances  are  likely  candidates  for 
diversion; 

(6)  Local  trends  and  other  indicators 
of  the  diversion  potential  of  the  missing 
material. 

***** 

3.  Section  1301.76  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 301 .76    Other  security  controls  for 
practitioners. 

***** 

(b)  The  registrant  shall  notify  the 
Field  Division  Office  of  the 
Administration  in  his  area  of  the  theft 
or  significant  loss  of  any  controlled 
substances  immediately  upon  discovery 
of  such  loss  or  theft.  The  registrant  shall 
also  complete  DEA  Form  106  regarding 
such  loss  or  theft.  When  determining 
whether  a  loss  is  significant,  a  registrant 
should  consider,  among  others,  the 
following  factors: 
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(1)  The  actual  quantity  of  controlled 
substances  lost  in  relation  to  the  type  of 
business; 

(2)  The  specific  controlled  substances 
lost; 

(3)  Whether  the  loss  of  the  controlled 
substances  can  be  associated  with 
access  to  those  controlled  substances  by 
specific  individuals,  or  whether  the  loss 
can  be  attributed  to  unique  activities 
which  may  take  place  involving  the 
controlled  substances; 

(4)  A  pattern  of  such  losses  over  a 
specific  time  period,  whether  the  losses 
appear  to  be  random,  and  the  results  of 
efforts  taken  to  resolve  the  losses;  and, 
if  known, 

(5)  Whether  the  specific  controlled 
substances  are  likely  candidates  for. 
diversion; 

(6)  Local  trends  and  other  indicators 
of  the  diversion  potential  of  the  missing 
material. 
***** 

Dated:  June  25,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

[FR  Doc.  03-17127  Filed  7-7-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 30262-03] 
RIN  1545-BC28 

Guidance  Under  Section  1502;  Stock 
Basis  After  a  Group  Structure  Change 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  regulations  under  section 
1502  that  relate  to  stock  basis  after  a 
group  structure  change.  These  proposed 
regulations  affect  corporations  filing 
consolidated  returns. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  October  6,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-1 30262-03),  room 
5226,  Internal  Revenue  Service,  POB 
7604.  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand- 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to  CC:PA:RU  (REG-1 30262-03). 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20044. 


Alternatively,  taxpayers  may  submit 
comments  electronically  directly  to  the 
IRS  Internet  site  at  www.irs.gov/regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Marlene  Oppenheim  or  Ross  Poulsen, 
(202)  622-7770;  concerning  submission 
of  comments  and/or  requests  for  a 
public  hearing,  Sonya  Cruse.  (202)  622- 
7180  (not  toll-firee  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

Section  1.1502-31  applies  if  one 
corporation  (P)  succeeds  another 
corporation  (T)  under  the  principles  of 
§  1.1502-75(d)(2)  or  (3)  as  the  common 
parent  of  a  consolidated  group  in  a 
group  stnictiu-e  change.  If  a  corporation 
acquires  stock  of  the  former  common 
parent  in  a  group  structure  change,  the 
basis  of  the  members  in  the  former 
common  parent's  stock  immediately 
after  the  group  structure  change  is 
generally  redetermined  to  reflect  the 
former  common  parent's  net  asset  basis. 
In  general,  the  group  structure  change 
regulations  were  designed  to  prevent 
disparate  basis  consequences  resulting 
from  different  forms  of  transactions  that 
effect  a  restructuring  of  a  consolidated 
group  that  continues  to  exist  following 
the  restructuring. 

The  IRS  and  Treasury  are  concerned 
that  the  application  of  the  net  asset  basis 
rule  may  produce  inappropriate  results 
on  the  disposition  of  stock  acquired  in 
a  transaction  in  which,  under  generally 
applicable  rules,  the  basis  of  the 
acquired  stock  would  otherwise  be 
determined  by  reference  to  the 
acquiror's  cost  for  the  stock. 
Accordingly,  this  document  proposes  to 
modify  the  application  of  the  provisions 
of  §  1.1502-31  to  permit  the  basis  of 
stock  acquired  in  a  recognition 
transaction  to  reflect  the  cost  of  the 
acquired  stock. 

In  particular,  this  document  excepts 
fiDm  the  application  of  the  net  asset 
basis  rule  stock  acquired  in  a 
transaction  in  which  gain  or  loss  was 
recognized  in  whole.  These  regulations 
are  proposed  to  apply  to  group  structure 
changes  that  occur  after  the  date  these 
regulations  are  published  as  temporary 
or  final  regulations  in  the  Federal 
Register.  With  respect  to  group  structure 
changes  that  occm-  on  or  before  the  date 
these  regulations  are  published  as 
temporary'  or  final  regulations  in  the 
Federal  Register  and  during 
consolidated  return  years  beginning  on 
or  after  January  1,  1995,  these 
regulations  are  proposed  to  apply  at  the 
election  of  the  group. ' 
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Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
do  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  these  regulations  primarily  will 
affect  affiliated  groups  of  corporations, 
which  tend  to  be  larger  businesses. 
Moreover,  the  number  of  taxpayers 
affected  is  minimal  and  the  regulations 
will  simplify  basis  determinations. 
Pursuant  to  section  7805(f)  of  the 
Internal  Revenue  Code,  these  proposed 
regulations  will  be  submitted  to  the 
Chief  Counsel  of  Advocacy  of  the  Small 
Business  Administration  for  conunent 
on  their  impact. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  eight  (8) 
copies)  or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  proposed  regulations. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  scheduled  if  requested 
in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  public  hearing 
will  be  published  in  the  Federal 
Register. 

Drafting  Infonnation 

The  principal  authors  of  these 
regulations  jire  Marlene  Oppenheim  and 
Ross  Poulsen.  Office  of  Associate  Chief 
Coimsel  (Corporate).  However,  other 
personnel  fi-om  the  IRS  and  Treasury 
Department  participated  in  their 
development.  >j^ 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  t— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.1502-31  is  amended 
by  revising  paragraphs  (b)(2),  (d)(2)(ii), 
(g),  and  (h)  to  read  as  follows: 


§  1 .1 502-31    Stock  basis  after  a  group 
structure  change. 

***** 

(b)*  *  * 

(2)  Stock  acquisitions.  If  a  corporation 
acquires  stock  of  the  former  common 
parent  in  a  transaction  that  is  a  group 
structure  change,  the  basis  of  the 
members  in  the  former  common  parent's 
stock  immediately  after  the  group 
structure  change  (including  any  stock  of 
the  former  conunon  parent  owned 
before  the  group  structure  change)  that 
has,  or  would  otherwise  have,  a  basis 
determined  in  whole  or  in  part  by 
reference  to  the  basis  of  the  property 
exchanged  for  such  stock  is 
redetermined  in  accordance  with  the 
results  for  an  asset  acquisition  described 
in  paragraph  (b)(1)  of  this  section.  For 
example,  if  all  of  T's  stock  is 
contributed  to  P  in  a  group  structure 
change  to  which  section  351  applies,  P's 
basis  in  T's  stock  is  T's  net  asset  basis, 
rather  than  the  amount  determined 
under  section  362.  Similarly,  if  S  merges 
into  T  in  a  group  structure  change 
described  in  section  368(a)(2)(E)  and  P 
acquires  all  of  the  T  stock,  P's  basis  in 
T's  stock  is  the  basis  that  P  would  have 
in  S's  stock  under  paragraph  (b)(1)  of 
this  section  if  T  had  merged  into  S  in 
a  group  structure  change  described  in 
section  368(a)(2)(D). 
***** 

(d)*  *  * 

(2)*    *    * 

(ii)  Stock  acquisitions.  If  less  than  all 
of  the  former  common  parent's  stock  is 
subject  to  the  redetermination  described 
in  paragraph  (b)(2)  of  this  section,  the 
percentage  of  the  former  common 
parent's  net  asset  basis  taken  into 
account  in  the  redetermination  equals 
the  percentage  (by  fair  market  value)  of 
the  former  common  parent's  stock 
subject  to  the  redetermination.  For 
example,  if  P  owns  less  than  all  of  the 
former  common  parent's  stock 
immediately  after  the  group  structure 
change  and  the  basis  of  such  stock 
would  otherwise  be  determined  in 
whole  or  in  part  by  reference  to  the 
basis  of  the  property  exchanged  for  such 
stock,  only  an  allocable  part  of  the  basis 
determined  under  this  section  is 
reflected  in  the  shares  owned  by  P  (and 
the  amount  allocable  to  shares  owned 
by  nonmembers  has  no  effect  on  the 
basis  of  their  shares).  Alternatively,  if  P 
acquired  10  percent  of  the  former 
conunon  parent's  stock  in  a  transaction 
in  which  the  stock  basis  was  determined 
by  P's  cost,  and  P  later  acquires  the 
remaining  90  percent  of  the  former 
common  parent's  stock  in  a  separate 
transaction  that  is  described  in 
paragraph  (b)(2)  of  this  section,  P  retains 


its  cost  basis  in  its  original  stock  and  the 
basis  of  P's  newly  acquired  shares 
reflects  only  an  allocable  part  of  the 
former  common  parent's  net  asset  basis. 

***** 

(g)  Examples.  For  purposes  of  the 
examples  in  this  section,  unless 
otherwise  stated,  all  corporations  have 
only  one  class  of  stock  outstanding,  the 
tax  year  of  all  persons  is  the  calendar 
year,  all  persons  use  the  accrual  method 
of  accounting,  the  facts  set  forth  the 
only  corporate  activity,  all  transactions 
are  between  unrelated  persons,  and  tax 
liabilities  are  disregarded.  The 
principles  of  this  section  are  illustrated 
by  the  following  examples: 

Example  1.  Forward  triangular  merger,  (i) 
Facts.  P  is  the  common  parent  of  one  group 
and  T  is  the  common  parent  of  another.  T  has 
assets  with  an  aggregate  basis  of  $60  and  fair 
marlcet  value  of  $100  and  no  liabilities.  T's 
shareholders  have  an  aggregate  basis  of  $50 
in  T's  stock.  In  Year  1,  pursuant  to  a  plan, 
P  forms  S  and  T  merges  into  S  with  the  T 
shareholders  receiving  $100  of  P  stock  in 
exchange  for  their  T  stock.  The  transaction  is 
a  reorganization  described  in  section 
368(a)(2)(D).  The  transaction  is  also  a  reverse 
acquisition  under  §  1.1502-75(d)(3)  because 
the  T  shareholders,  as  a  result  of  owning  T's 
stock,  own  more  than  50%  of  the  value  of  P's 
stock  immediately  after  the  transaction. 
Thus,  the  trcmsaction  is  a  group  structure 
change  under  §  1.1502-33(f)(l),  and  P's 
earnings  and  profits  are  adjusted  to  reflect  T's 
earnings  and  profits  immediately  before  T 
ceases  to  be  the  conmion  parent  of  the  T 
group. 

(ii)  Analysis.  Under  paragraph  (b)(1)  of  this 
section,  P's  basis  in  S's  stock  is  adjusted  to 
reflect  T's  net  asset  basis.  Under  paragraph 
(c)  of  this  section,  T's  net  asset  basis  is  $60, 
the  basis  T  would  have  in  the  stock  of  a 
subsidiary  under  section  358  if  T  had 
transferred  all  of  its  assets  and  liabilities  to 
the  subsidiary  in  a  transaction  to  which 
section  351  applies.  Thus,  P  has  a  $60  basis 
in  S's  stock. 

(iii)  Pre-existing  S.  The  facts  are  the  same 
as  in  paragraph  (i)  of  this  Example  1,  except 
that  P  has  owned  the  stock  of  S  for  several 
years  and  P  has  a  $50  basis  in  the  S  stock 
before  the  merger  with  T.  Under  paragraph 
{b)(l)  of  this  section,  P's  $50  basis  in  S's 
stock  is  adjusted  to  reflect  T's  net  asset  basis. 
Thus,  P's  basis  in  S's  stock  is  $110  ($50  plus 
$60). 

(iv)  Excess  loss  account  included  in  former 
common  parent's  net  asset  basis.  The  facts 
are  the  same  as  in  paragraph  (i)  of  this 
Example  1.  except  that  T  has  two  assets,  an 
operating  asset  with  an  $80  basis  and  $90  fair 
market  value,  and  stock  of  a  subsidiary  with 
a  $20  excess  loss  account  and  $10  fair  market 
value.  Under  paragraph  (c)  of  this  section,  T's 
net  asset  basis  is  $60  ($80  minus  $20).  See 
sections  351  and  358,  and  §1.1502-19. 
Consequently,  P  has  a  $60  basis  in  S's  stock. 
Under  section  362  and  §  1.1502-19,  S  has  an 
$80  basis  in  the  operating  asset  and  a  $20 
excess  loss  account  in  the  stock  of  the 
subsidiary. 
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(v)  Liabilities  in  excess  of  basis.  The  facts 
are  the  same  as  in  paragraph  (i)  of  this 
Example  1.  except  that  T's  assets  have  a  fair 
market  value  of  $170  (and  $60  basis)  and  are 
subject  to  $70  of  habilities.  Under  paragraph 
(c)  of  this  section,  T's  net  asset  basis  is 
negative  $10  ($60  minus  $70).  See  sections 
351  and  358,  and  §§  1.1502-19  and  1.1502- 
80(d).  Thus,  P  has  a  $10  excess  loss  account 
in  S's  stock.  Under  section  362,  S  has  a  $60 
basis  in  its  assets  (which  are  subject  to  $70 
of  liabilities).  (Under  paragraph  (a)(2)  of  this 
section,  because  the  liabilities  are  taken  into 
account  in  determining  net  asset  basis  under 
paragraph  (c)  of  this  section,  the  liabilities 
are.  not  also  taken  into  account  as 
consideration  not  provided  by  P  under 
paragraph  (d)(1)  of  this  section.) 

(vi)  Consideration  provided  by  S.  The  facts 
ate  the  same  as  in  paragraph  (i)  of  this 
Example  1,  except  that  P  forms  S  with  a  $100 
contribution  at  the  beginning  of  Year  1,  and 
during  Year  6,  pursuant  to  a  plan,  S 
purchases  $100  of  P  stock  and  T  merges  into 
S  with  the  T  shareholdeES  receiving  P  stock 
in  exchange  for  their  T  stock.  Under 
paragraph  (b)(1)  of  this  section,  P's  $100  basis 
in  S's  stock  is  increased  by  $60  to  reflect  T's 
net  asset  basis.  Under  paragraph(d)(l)  of  this 
section,  P's  basis  in  S's  stock  is  decreased  by 
$100  (the  fair  market  value  of  the  P  stock) 
because  the  P  stock  purchased  by  S  and  used 
in  the  transaction  is  consideration  not 
provided  by  P. 

(vii)  Appreciated  asset  provided  by  S.  The 
facts  are  the  same  as  in  paragraph  (i)  of  this 
Example  1,  except  that  P  has  owned  the  stock 
of  S  for  several  years,  and  the  shareholders 
of  T  receive  $60  of  P  stock  and  an  asset  of 
S  with  a  $30  adjusted  basis  and  $40  fair 
market  value.  S  recognizes  a  $10  gain  from 
the  asset  under  section  1001.  Under 
paragraph  (b)(1)  of  this  section,  P's  basis  in 
S's  stock  is  increased  by  $60  to  reflect  T's  net 
asset  basis.  Under  paragraph  (d)(1)  of  this 
section,  P's  basis  in  S's  stock  is  decreased  by 
$40  (the  fair  market  value  of  the  asset 
provided  by  S).  In  addition,  P's  basis  in  S's 
stock  is  increased  u'Bder  §  1.1502-32(b)  by 
S's  $10  gain. 

(viii)  Depreciated  asset  provided  by  S.  The 
facts  are  the  same  as  in  paragraph  (i)  of  this 
Example  1.  except  that  P  has  owned  the  stock 
of  S  for  several  years,  and  the  shareholders 
of  T  receive  $60  of  P  stock  and  an  asset  of 
S  with  a  $50  adjusted  basis  and  $40  fair 
maricet  value.  S  recognizes  a  $10  loss  from 
the  asset  under  section  1001.  Under 
paragraph  (b)(1)  of  this  section,  P's  basis  in 
S's  stock  is  increased  by  $60  to  reflect  T's  net 
asset  basis.  Under  paragraph  (d)(1)  of  this 
section,  P's  basis  in  S's  stock  is  decreased  by 
$40  (the  fair  market  value  of  the  asset 
provided  by  S).  In  addition,  S's  $10  loss  is 
taken  into  account  under  §  1.1502-32(b)  in 
determining  P's  basis  adjustments  under  that 
section. 

Example  2.  Stock  acquisition,  (i)  Facts.  P 
is  the  common  parent  of  one  group  and  T  is 
the  common  parent  of  another.  T  has  assets 
with  an  aggregate  basis  of  $60  and  fair  market 
value  of  $100  and  no  liabilities.  T's 
shareholders  have  an  aggregate  basis  of  $50 
in  T's  stock.  Pursuant  to  a  plan,  P  forms  S 
and  S  acquires  all  of  T's  stock  in  exchange 
for  P  stock  in  a  transaction  described  in 


section  368(a)(1)(B).  The  transaction  is  also  a 
reverse  acquisition  under  §  1.1502-75(d)(3). 
Thus,  the  transaction  is  a  group  structure 
change  under  §  1.1502-33(f)(l),  and  the 
earnings  and  profits  of  P  and  S  are  adjusted 
to  reflect  T's  earnings  and  profits 
immediately  before  T  ceases  to  be  the 
common  parent  of  the  T  group. 

(ii)  Analysis.  Under  paragraph  (d)(4)  of  this 
section,  alOiough  S  is  not  the  new  common 
parent  of  the  T  group,  adjustments  must  be 
made  to  S's  basis  in  T's  stock  in  accordance 
with  the  principles  of  this  section.  Although 
S's  basis  in  T's  stock  would  ordinarily  be 
determined  under  section  362  by  reference  to 
the  basis  of  T's  shareholders  in  T's  stock 
immediately  before  the  group  structure 
change,  under  the  principles  of  paragraph 
(b)(2)  of  this  section,  S's  basis  in  T's  stock  is 
determined  by  reference  to  T's  net  asset 
basis.  Thus',  S's  basis  in  T's  stock  is  $60. 

(iii)  Higher-tier  adjustmenU.  Under 
paragraph  (d)(4)  of  this  section,  P's  basis  in 
S's  stock  is  increased  by  $60  (to  be  consistent 
with  the  adjustment  to  S's  basis  in  T's  stock). 

(iv)  Cross  ownership.  The  facts  are  the 
same  as  in  paragraph  (i)  of  this  Example  2, 
except  that  several  years  ago  S  purcfaased 
10%  of  T's  stock  from  an  unrelated  person 
for  cash  and,  pursuant  to  the  plan,  S  acquires 
the  remaining  90%  of  T's  stock  in  exchange 
for  P  stock.  S's  basis  in  the  initial  10%  of  T's 
stock  is  not  redetermined  under  this  section. 
However,  S's  basis  in  the  additional  90%  of 
T's  stock  is  redetermined  under  this  section. 
S's  basis  in  that  stock  is  adjusted  to  $54  (90% 
of  T's  net  asset  basis). 

(v)  Allocable  share.  The  facts  are  the  same 
as  in  paragraph  (i)  of  this  Example  2,  except 
that  P  owns  only  90%  of  S's  stock 
immediately  after  the  group  structure  change. 
S's  basis  in  T's  stock  is  the  same  as  in 
paragraph  (ii)  of  this  Example  2.  Under 
paragraph  (d)(2)  of  this  section,  P's  basis  in 
its  S  stock  is  increased  by  $54  (90%  of  S's 
$60  adjustment). 

Example  3.  Taxable  stock  acquisition,  (i) 
Facts.  P  is  the  common  parent  of  one  group 
and  T  is  the  common  parent  of  another.  T  has 
assets  with  an  aggregate  basis  of  $60  and  fair 
market  value  of  $100  and  no  liabilities.  T's 
shareholders  have  an  aggregate  basis  of  $50 
in  T's  stock.  Pursuant  to  a  plan,  P  acquire? 
all  of  T's  stock  in  exchange  for  $70  of  P's 
stock  and  $30  in  a  transaction  that  is  a  group 
structiu-e  change  under  §  1.1502-33(f)(l).  P's 
basis  in  its  acquired  T  stock  is  not 
determined  in  whole  or  in  part  by  reference 
to  the  basis  of  the  property  exchanged  for 
such  stock.  (Because  of  P's  use  of  cash,  the 
acquisition  is  not  a  transaction  described  in 
section  368(a)(1)(B).) 

(ii)  Analysis.  The  rules  of  this  section  do 
not  apply  to  determine  P's  basis  in  T's  stock. 
Therefore,  P's  basis  in  T's  stock  is  $100. 

(h)  Effective  dates— {1)  General  rule. 
This  section  applies  to  group  structure 
changes  that  occur  after  the  date  these 
regulations  are  published  as  temporary 
or  final  regulations  in  the  Federal 
Register.  However,  after  the  date  these 
regulations  are  published  as  temporary 
or  final  regidations  in  the  Federal 
Register,  a  group  may  apply  this  section 
to  group  structure  changes  that  occur  on 


or  before  the  date  these  regulations  are 
published  as  temporan,'  or  final 
regulations  in  the  Federal  Register  and 
in  consolidated  return  years  beginning 
on  or  after  January  1, 1995. 

(2)  Prior  law.  For  group  structure 
changes  that  occiu  on  or  before  the  date 
these  regulations  are  published  as 
temporary  or  final  regulations  in  the 
Federal  Register  and  in  consolidated 
return  years  beginning  on  or  after 
January  1. 1995,  with  respect  to  which 
the  group  does  not  elect  to  apply  the 
provisions  of  this  section,  see  §  1.1502- 
31  as  contained  in  the  26  CFR  part  1 
edition  revised  as  of  April  1,  2003.  For 
group  structxure  changes  that  occur  in 
consolidated  return  years  beginning 
before  January  1,  1995,  see  §  1.1502-31T 
as  contained  in  the  26  CFR  part  1 
edition  revised  as  of  April  1 ,  1994. 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

{FR  Doc.  03-17091  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-1 12039-03] 
RIN1545-BC35 

Elimination  of  Forms  of  Distribution  in 
Defined  Contribution  Plans 

AGENCY:  hiternal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  contains 
proposed  regulations  that  would  modify 
the  circumstances  imder  which  certain 
forms  of  distribution  previously 
available  are  permitted  to  be  eliminated 
fi-om  qualified  defined  contribution 
plans.  These  proposed  regulations  affect 
qualified  retirement  plan  sponsors, 
administrators,  and  participants.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regidations. 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  October  6,  2003. 
ADDRESSES:  Send  submissions  fo: 
CC:PA:RU  (REG-112039-03).  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  a  a.m.  and  5  p.m. 
to:  CC:PA:RU  (REG-112039-03), 
Courier's  Desk,  Internal  Revenue 
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Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
Internet  site  at;  www.irs.gov/regs. 
f  OR  FURmER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Vernon  S. 
Carter,  202-622-6060  (not  a  toll-free 
number);  concerning  submissions  or 
hearing  requests,  Guy  Traynor.  202- 
622-7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Explanation  of  Provisions 

This  document  contains  proposed 
amendments  to  26  CFR  part  1  under 
section-41 1(d)(6)  of  the  Internal 
Revenue  Code  of  1986  (Code)  as 
amended  by  the  Economic  Growth  and 
Tax  Relief  Reconciliation  Act  of  2001 
(EGTRRA)  (115  Stat.  117).  Section 
411(d)(6)(A)  of  the  Code  generally 
provides  that  a  plan  will  not  be  treated 
as  satisfying  the  requirements  of  section 
411  if  the  accrued  benefit  of  a 
participant  is  decreased  by  a  plan 
amendment.  Section  411(d)(6)(B)  prior 
to  amendment  by  EGTRRA  provided 
that  an  amendment  is  freated  as 
reducing  an  accrued  benefit  if,  with 
respect  to  benefits  accrued  before  the 
amendment  is  adopted,  the  amendment 
has  the  effect  of  either  eliminating  or 
reducing  an  early  retirement  benefit  or 
a  retirement-type  subsidy,  or.  except  as 
provided  by  regulations,  eliminating  an 
optional  form  of  benefit. 

The  IRS  published  TD  8900  in  the 
Federal  Register  on  September  6.  2000 
(65  PR  53901).  TD  8900.  which 
amended  §  1.411(d)-4  of  the  Income  Tax 
Regulations,  added  paragraph  (e)  of 
Q&A-2  to  provide  for  additional 
circumstances  under  which  a  defined 
confribution  plan  can  be  amended  to 
eliminate  or  restrict  a  participant's  right 
to  receive  payment  of  accrued  benefits 
under  certain  optional  forms  of  benefit. 

Section  1.41  l(d)-^,  Q&A-2(e)(l) 
provides  that  a  defined  contribution 
plan  may  be  amended  to  eliminate  or 
restrict  a  participant's  right  to  receive 
payment  of  accrued  benefits  under  a 
particular  optional  form  of  benefit 
without  violating  the  section  411(d)(6) 
anti-cutback  rules  if,  once  the  plan 
amendment  takes  effect  for  a 
participant,  the  alternative  forms  of 
pajonent  that  remain  available  to  the 
participant  include  payment  in  a  single- 
simi  distribution  form  that  is  "otherwise 
identical"  to  the  eliminated  or  restricted 
optional  form  of  benefit.  The 
amendment  caimot  apply  to  a 
participant  for  any  distribution  with  an 
aimuity  starting  date  before  the  earlier 
of  the  90th  day  after  the  participant 
receives  a  summary  that  reflects  the 


plan  amendment  and  that  satisfies 
Department  of  Labor's  requirements  for 
a  summary  of  material  modifications 
under  29  CFR  2520.104b-3.  or  the  first 
day  of  the  second  plan  year  following 
the  plan  year  in  which  the  amendment 
is  adopted.  Section  §  1.411(d)-4,  Q&A- 
2(e)(2)  provides  that  a  single-sum 
distribution  form  is  "otherwise 
identical"  to  the  optional  form  of  benefit 
that  is  being  eliminated  or  restricted 
only  if  it  is  identical  in  all  respects  (or 
woidd  be  identical  except  that  it 
provides  greater  rights  to  the 
participant),  except  for  the  timing  of 
payments  after  commencement.  A 
single-sum  distribution  form  is  not 
"otherwise  identical"  to  a  specified 
installment  form  of  benefit  if  the  single- 
sum  form: 

•  Is  not  available  for  distribution  on 
any  date  on  which  the  installment  form 
could  have  commenced; 

•  is  not  available  in  the  same  medium 
as  the  installment  form;  or 

•  imposes  any  additional  condition  of 
eligibility. 

Further,  an  otherwise  identical 
distribution  form  need  not  retain  any 
rights  or  features  of  the  eliminated  or 
restricted  optional  form  of  benefit  to  the 
extent  those  rights  or  features  would  not 
be  protected  &t)m  elimination  under  the 
anti-cutback  rules.  The  single-sum 
distribution  form  would  not.  however, 
be  disqualified  from  being  an  otherwise 
identical  distribution  form  if  the  single- 
sum  form  provides  greater  rights  to 
participants  than  did  the  eliminated  or 
restricted  optional  form  of  benefits. 

Section  645(a)(1)  of  EGTRRA  revised 
section  411(d)(6)  in  a  manner  that  is 
similar  to  §  1.411(d)-4,  Q&A-2(e).  but 
without  the  advance  notice  condition. 
Section  411(d)(6)(E)  of  the  Code 
provides  that,  except  to  the  extent 
provided  in  regulations,  a  defined 
contribution  plan  is  not  treated  as 
reducing  a  participant's  accrued  benefit 
where  a  plan  amendment  eliminates  a 
form  of  distribution  previously  available 
under  the  plan  if  a  single-sum 
distribution  is  available  to  the 
participant  at  the  same  time  as  the  form 
of  distribution  eliminated  by  the 
amendment,  and  the  single-stun 
distribution  is  based  on  the  same  or 
greater  portion  of  the  participant's 
account  as  the  form  of  distribution 
eliminated  by  the  amendment. 

To  reflect  the  addition  of  section 
411(d)(6)(E)  by  EGTRRA,  these 
proposed  regulations  would  amend 
§  1.411(d)-4,  Q&A-2(e).  Under  these 
amendments,  the  regulations  would 
retain  the  rules  under  which  a  defined 
contribution  plan  may  be  amended  to 
eliminate  or  restrict  a  participant's  right 


to  receive  payment  of  accrued  benefits 
under  a  particular  optional  form  of 
benefit  without  violating  the  section 
411(d)(6)  anti-cutback  rules  if,  once  the 
plan  amendment  takes  effect  for  a 
participant,  the  alternative  forms  of 
payment  that  remain  available  to  the 
participant  include  payment  in  a  single- 
sum  distribution.  However,  these 
proposed  regulations  would  remove  the 
90-day  notice  condition  previously 
applicable  to  these  plan  amendments.!  * 

Under  section  101  of  Reorganization 
Plan  No.  4  of  1978  (43  FR  47713),  the 
Secretary  of  the  Treasury  has 
interpretive  jurisdiction  over  the  subject 
matter  addressed  in  these  regulations  for 
purposes  of  the  Employee  Retirement 
Income  Secvu-ity  Act  of  1974  (ERISA),  as 
well  as  the  Code.  Section  204(g)(2)  of 
ERISA,  as  amended  by  EGTRRA. 
provides  a  parallel  rule  to  section 
411(d)(6)(E)  of  the  Code  that  applies 
under  Title  I  of  ERISA,  and  authorizes 
the  Secretary  of  the  Treasury  to  provide 
exception  to  this  parallel  ERISA 
requirement.  Therefore,  these 
regulations  apply  for  purposes  of  the 
parallel  requirements  of  sections 
204(g)(2)  of  ERISA,  as  well  as  for  section 
411(d)(6)(E)  of  the  Code. 

Effective  Date  and  Applicability  Date 

The  proposed  regulations  are 
proposed  to  apply  on  the  date  of 
publication  of  final  regulations  in  the 
Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  1286(5'.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 


'  The  Department  of  Labor  has  advised  Treasury 
and  the  IRS  that  it  should  be  noted  that  plans 
covered  by  Title  I  of  ERISA  will  continue  to  be 
subject  to  the  requirement  under  Title  I  that  plan 
amendments  be  described  in  a  timely  summary  of 
material  modifications  (SMM)  or  a  revised  summary 
plan  description  (SPD)  to  be  distributed  to  plan 
participants  and  beneficiaries  in  accordance  with 
applicable  Department  of  Labor  disclosure  rules 
(see  29  CFR  2520.104b-3)." 


Drafting  Informatioii 

The  principal  author  of  these 
r^ulations  is  Vemon  S.  Carter  of  the 
Office  of  the  Division  Counsel/Associate 
Chief  Counsel  (Tax  Exempt  and 
Government  Entities).  However,  other 
personnel  from  the  IRS  and  Treasury 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Parts  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Action  1.411(d)-4.  Q&A-2(e)  also 

issued  under  26  U.S.C.  411(d)(6)(E). 

*  *   * 

Par.  2.  Section  1.411(d)-4,  Q&A-2(e) 
is  revised  to  read  as  follows: 

§1.411  (dM    Section  41 1  (dK6)  protected 
benefits. 

***** 
A-2:  *   *   * 

(e)  Permitted  plan  amendments 
affecting  alternative  forms  of  payment 
under  defined  contribution  plans — (1) 
General  rule.  A  defined  contribution 
plan  does  not  violate  the  requirements 
of  section  411(d)(6)  merely  because  the 
plan  is  amended  to  eliminate  or  restrict 
the  ability  of  a  participant  to  receive 
payment  of  accrued  benefits  under  a 
particular  optional  form  of  benefit  if, 
after  the  plan  amendment  is  effective 
with  respect  to  the  participant,  the 
alternative  forms  of  payment  available 
to  the  participant  include  payment  in  a 
single-simi  distribution  form  that  is 
otherwise  identical  to  the  optional  form 
of  benefit  that  is  being  eliminated  or 
restricted. 

(2)  Otherwise  identical  single-sum 
distribution.  For  purposes  of  this 
paragraph  (e),  a  single-sum  distribution 
form  is  otherwise  identical  to  an 
optional  form  of  benefit  that  is 
eliminated  or  restricted  pursuant  to 
paragraph  (e)(1)  of  this  Q&A-2  only  if 
the  single-simi  distribution  form  is 
identical  in  all  respects  to  the 
eliminated  or  restricted  optional  form  of 
benefit  (or  would  be  identical  except 
that  it  provides  greater  rights  to  the 
participant)  except  with  respect  to  the 
timing  of  pajTnents  after 
commencement.  For  example,  a  single- 
sum  distribution  form  is  not  otherwise 
identical  to  a  specified  installment  form 
of  benefit  if  the  single-simi  distribution 
form  is  not  available  for  distribution  on 
the  date  on  which  the  installment  form 
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would  have  been  available  for 
commencement,  is  net  available  in  the 
same  medium  of  distribution  as  the 
installment  form,  or  imposes  any 
condition  of  eligibility  that  did  not 
apply  to  the  installment  form.  However, 
an  otherwise  identical  distribution  form 
need  not  retain  rights  or  feat'ores  of  the 
optional  form  of  benefit  that  is 
eliminated  or  restricted  to  the  extent 
that  those  rights  or  features  would  not 
be  protected  from  elimination  or 
restriction  under  section  411(d)(6)  or 
this  section. 

(3)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (e): 

Example,  (i)  P  is  a  participant  in  Plan  M, 
a  qualified  profit-sharing  plan  with  a 
calendar  plan  year  that  is  invested  in  mutual 
funds.  The  distribution  forms  available  to  P 
under  Plan  M  include  a  distribution  of  P's 
vested  account  balance  under  Plan  M  in  the 
form  of  distribution  of  various  annuity 
contract  forms  (including  a  single  life 
annuity  and  a  joint  and  survivor  annuity). 
The  annuity  payments  under  the  annuity 
contract  forms  begin  as  of  the  first  day  of  the 
month  following  P's  severance  from 
employment  (or  as  of  the  first  day  of  any 
subsequent  month,  subject  to  the 
requirements  of  section  40t(a)(9)).  P  has  not 
previously  elected  payment  of  benefits  in  the 
form  of  a  life  annuity,  and  Plan  M  is  not  a 
direct  or  indirect  transferee  of  any  plan  that 
is  a  defined  benefit  plan  or  a  defined 
contribution  plan  that  is  subject  to  section 
412.  Distributions  on  the  death  of  a 
participant  are  made  in  accordance  with  plan 
provisions  that  comply  with  section 
401(a)(ll){B)(iii)(I).  On  May  2,  2004,  Plan  M 
is  amended  so  that,  after  the  amendment  is 
effective,  P  is  no  longer  entitled  to  any 
distribution  in  the  form  of  the  distribution  of 
an  annuity  contract.  However,  after  the 
amendment  is  effective,  P  is  entitled  to 
receive  a  single-sum  cash  distribution  of  P's 
vested  account  balance  under  Plan  M  payable 
as  of  the  first  day  of  the  month  following  P's 
severance  from  employment  (or  as  of  the  first 
day  of  any  subsequent  month,  subject  to  the 
requirements  of  section  401(a)(9)).  The 
amendment  does  not  apply  to  P  if  P  elects 
to  have  annuity  payments  begin  before  July 
1,2004. 

(ii)  Plan  M  does  not  violatia  the 
requirements  of  section  411(d)(6)  (or  section 
401(a)(ll))  merely  because,  as  of  July  1,  2004, 
the  plan  amendment  has  eliminated  P's 
option  to  receive  a  distribution  in  any  of  the 
various  aimuity  contract  forms  previously 
available. 

(4)  Effective  date.  This  paragraph  (e) 
is  applicable  on  the  date  of  publication 
of  final  regulations  in  the  Federal 
Register. 

***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Doc.  03-17089  Filed  7-7-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-209377-89] 

RIN 1545-BA69  * 

At-Rlsk  Limitations;  Interest  Other 
Than  That  of  a  Creditor 

AGENCY:  hiternal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
treatment,  for  purposes  of  the  at-risk 
limitations,  of  amounts  borrowed  from  a 
person  who  has  an  interest  in  an  activity 
other  than  that  of  a  creditor  or  fitjm  a 
person  related  to  a  person  (other  than 
the  borrower)  with  such  an  interest. 
Proposed  regulations  published  in  1979 
provide  that  amounts  borrowed  from  a 
person  who  has  an  interest  in  an  activity 
other  than  that  of  a  creditor  do  not 
increase  the  amoimt  at  risk  in  certain 
enumerated  activities.  These  proposed 
regulations  extend  this  rule  to  all 
activities  subject  to  the  at-risk 
limitations.  In  addition,  the  rule  is 
conformed  to  the  current  statutory 
language  providing  for  its  application  to 
amounts  borrowed  from  persons  related 
to  a  person  (other  than  the  borrower) 
with  an  interest  other  than  that  of  a 
creditor.  These  proposed  regulations 
affect  taxpayers  subject  to  the  at-risk 
limitations  and  provide  them  with 
guidance  necessary  to  comply  with  the 
law. 

DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  no  later  than  October  6, 
2003. 

ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-209377-89),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044.  Submissions  may  also  be 
hand  delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  (REG-209377-89). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Tara  P. 
Volungis  or  Christopher  L.  Trump.  202- 
622-3080;  concerning  submissions  and 
requests  for  a  public  hearing,  [INSERT 
NAME).  202-622-7180  (not  toU-free 
numbers). 
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SUPPtEMENTARY  mFORMATKm: 
Background 

This  document  proposes  amendments 
to  26  CFR  part  1  to  provide  additional 
rules  under  section  465  of  the  Internal 
Revenue  Code  of  1986  (Code),  as 
amended.  Section  465  was  added  to  the 
Code  by  section  204  of  the  Tax  Reform 
Act  of  1976  (Public  Law  94-455,  90  Stat. 
1531).  Section  465  limits  the 
deductibility  of  losses  to  a  taxpayer's 
economic  investment  (the  amount  at 
risk)  in  the  activity  at  the  close  of  a 
taxable  year.  A  taxpayer  is  generally 
considered  at  risk  in  an  activity  to  the 
extent-of  cash  and  the  adjusted  basis  of 
property  contributed  by  the  taxpayer  to 
the  activity.  In  general,  a  taxpayer's 
amount  at  risk  also  includes  any 
amounts  borrowed  for  use  in  the  activity 
if  the  taxpayer  is  personally  liable  for 
repayment  or  if  property  other  than 
property  used  in  the  activity  is  pledged 
as  security. 

As  originally  enacted,  section  465 
applied  to  certain  enumerated  activities 
described  in  section  465(c)(1)  (old 
activities).  Subsequent  amendments 
made  by  section  201  of  the  Revenue  Act 
of  1978  (Public  Law  95-600,  92  Stat. 
2814)  extended  the  at-risk  rules  to  other 
activities  described  in  section 
465(c)(3)(A)  (new  activities). 

On  June  5,  1979,  the  IRS  published  in 
the  Federal  Register  (44  PR  32235) 
proposed  regulations  (LR-1 66-76) 
relating  to  the  treatment  of  investments 
in  old  activities  imder  section  465  of  the 
Code  (the  previously  proposed 
regulations).  Section  1.465-8  of  the 
previously  proposed  regulations 
provides  that  amounts  borrowed  by  a 
taxpayer  for  use  in  an  old  activity  do  not 
increase  the  taxpayer's  amount  at  risk  if 
the  lender  has  an  interest  in  the  activity 
other  than  that  of  a  creditor.  Section 
1 .465-20  of  the  previously  proposed 
regulations  provides  rules  for  the 
treatment  of  amounts  borrowed  from 
certain  persons  and  amoimts  protected 
against  loss.  This  document  proposes  to 
amend  §§1.465-8  and  1.465-20  of  the 
previously  proposed  regulations. 

Explanation  of  Provisions 

/.  Application  of  Section  465(b)(3)  to 
New  Activities 

Under  section  465(b)(3),  amounts 
borrowed  for  use  in  an  activity  will  not 
increase  the  borrower's  amount  at  risk 
in  the  activity  if  the  lender  has  an 
interest  other  than  that  of  a  creditor  in 
the  activity  (a  disqualifying  interest)  or 
if  the  lender  is  related  to  a  person  (other 
than  the  borrower)  who  has  a 
disqualifying  interest  in  the  activity. 
The  rule  applies  even  if  the  borrower  is 


personally  liable  for  the  repayment  of 
the  loan  or  the  loan  is  secured  by 
property  not  used  in  the  activity. 

Section  465(c)(3)(D)  provides  that 
section  465(b)(3)  will  apply  to  new 
activities  only  to  the  extent  provided  in 
regulations  prescribed  by  the  Secretary. 
The  Tax  Coiut  in  Alexander  v. 
Commissioner.  95  T.C.  467  (1990),  held 
that,  until  regulations  are  issued,  section 
465(b)(3)  cannot  be  applied  to  a  new 
activity.  These  proposed  regulations 
will  apply  section  465(b)(3)  to  the  new 
activities  described  in  section 
465(c)(3)(A). 

//.  Related  Persons 

As  originally  enacted,  section 
465(b)(3)  also  applied  to  any  borrowing 
from  persons  related  to  the  taxpayer 
under  section  267(b).  Section  432(c)  of 
the  Deficit  Reduction  Act  of  1984 
(Public  Law  98-369,  98  Stat.  814) 
eliminated  this  rule  but  provided, 
instead,  that  a  taxpayer's  amount  at  risk 
is  not  increased  by  amounts  borrowed 
from  a  person  related  to  a  person  (other 
than  the  taxpayer)  who  has  a 
disqualifying  interest  in  the  activity. 
These  proposed  regulations  change 
§  1.465-20  of  the  previously  proposed 
regulations  to  reflect  the  amendment 
made  by  the  Deficit  Reduction  Act  of 
1984. 


///.  Scope  of  §1.465-8 

These  proposed  regulations  modify 
the  previously  proposed  regulations  to 
reflect  section  465(h)(3)(B)(ii),  which 
provides  that,  for  purposes  of 
determining  a  corporation's  amount  at 
risk,  an  interest  as  a  shareholder  is  not 
a  disqualifying  interest.  Thus,  amoimts 
borrowed  by  a  corporation  from  its 
shareholders  may  increase  the 
corporation's  amount  at  risk. 

These  proposed  regulations  also 
modify  the  previously  proposed 
regulations  to  reflect  section 
465(b)(6)(A),  which  provides  that 
"qualified  nonrecourse  financing,"  if 
borrowed  for  use  in  an  activity  of 
holding  real  property  and  secured  by 
real  property  used  in  the  activity,  is  not 
subject  to  the  limitations  of  section 
465(b)(3).  In  addition,  these  proposed 
regulations  expand  the  exception  to 
include  financing  that,  if  it  were 
nonrecourse,  would  be  financing 
described  in  section  465(b)(6)(B).  This 
expansion  of  the  exception  ensures  that 
recourse  financing  is  treated  no  worse 
than  qualified  noru-ecourse  financing. 

Proposed  Effective  Date 

The  new  rules  in  these  regulations  are 
proposed  to  be  applicable  to  amounts 
borrowed  after  the  rules  are  published 


as  final  regulations  in  the  Federal 
Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Piu-suant  to 
section  7805(f)  of  the  Code,  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  these 
proposed  regulations  are  Tara  P. 
Volimgis  and  Christopher  L.  Trump  of 
the  Office  of  Associate  Chief  Counsel 
(Passthroughs  and  Special  Industries). 
Other  personnel  from  Treasury  and  the 
IRS  participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1,  which 
was  proposed  at  44  FR  32235  (June  5, 
1979),  is  proposed  to  be  amended  as 
follows: 
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PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  entries 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

Section  1.465-8  also  issued  under  26  U.S  C 

465.  *   *   * 
Section  1.465-20  also  issued  under  26  U.S.C. 

465.  *   *    * 

Par.  2.  Section  1.465-8,  as  proposed 
at  44  FR  32238  (June  5,  1979),  is 
amended  as  follows: 

1.  Paragraphs  (a)  and  (b)(1)  are 
revised. 

2.  The  last  sentence  of  paragraph 
(c){l)  is  revised. 

3.  The  second  sentence  of  paragraph 
(d)(1)  is  revised. 

4.  Para^aph  (e)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§  1.465-8    General  rules;  Interest  other 
than  that  of  a  creditor. 

(a)  In  general— {1)  Amounts  borrowed: 
This  section  applies  to  amounts 
borrowed  for  use  in  an  activity 
described  in  section  465(c)(1)  or 
(c)(3)(A).  Amounts  borrowed  with 
respect  to  an  activity  will  not  increase 
the  borrower's  amount  at  risk  in  the 
activity  if  the  lender  has  an  interest  in 
the  activity  other  than  that  of  a  creditor 
or  is  related  to  a  person  (other  than  the 
borrower)  who  has  an  interest  in  the 
activity  other  than  that  of  a  creditor. 
This  rule  applies  even  if  the  borrower  is 
personally  liable  for  the  repayment  of 
the  loan  or  the  loan  is  secured  l)y 
property  not  used  in  the  activity.  For 
additional  rules  relating  to  the  treatment 
of  amounts  borrowed  fi-om  these 
persons,  see  §  1.465-20. 

(2)  Certain  borrowed  amounts 
excepted,  (i)  For  purposes  of 
determining  a  corporation's  amoimt  at 
risk,  an  interest  in  the  corporation  as  a 
shareholder  is  not  an  interest  in  any 
activity  of  the  corporation.  Thus, 
amounts  borrowed  by  a  corporation 
from  a  shareholder  may  increase  the 
corporation's  amount  at  risk. 

(ii)  For  purposes  of  determining  a 
taxpayer's  amount  at  risk  in  an  activity 
of  holding  real  property,  paragraph 
(a)(1)  of  this  section  does  not  apply  to 
financing  that  is  secured  by  real 
property  used  in  the  activity  and  is 
either — 

(A)  Qualified  nonrecourse  financing 
described  in  section  465(b)(6KB);  or 

(B)  Financing  that,  if  it  were 
nonrecoiurse,  would  be  financing 
described  in  section  465(b)(6)(B). 

(b)  Loans  for  which  the  borrower  is 
personally  liable  for  repayment— (1) 
General  rule.  If  a  borrower  is  persl)nally 


liable  for  the  repayment  of  a  loan  for  use 
in  an  activity,  a  person  shall  be 
considered  a  person  with  an  interest  in 
the  activity  other  than  that  of  a  creditor 
only  if  the  person  has  either  a  capital 
interest  in  the  activity  or  an  interest  in 
the  net  profits  of  the  activity. 
***** 

(c)  *  *  * 

(1)  *  *  *  In  the  case  of  such  a  loan 
a  person  shall  be  considered  a  person 
with  an  interest  in  the  activity  other 
than  that  of  a  creditor  only  if  the  person 
has  either  a  capital  interest  in  the 
activity  or  an  interest  in  the  net  profits 
of  the  activity. 
***** 

(d)*  *  * 

(1)  *  *  *  In  the  case  of  such  a  loan 
a  person  shall  be  considered  a  person 
with  an  interest  in  the  activity  other 
than  that  of  a  creditor  if  the  person 
stands  to  receive  financial  gain  (other 
than  interest)  from  the  activity  or  from 
the  sale  of  interests  in  the  activity. 


(e)  Effective  date.  This  section  applies 
to  amoimts  borrowed  after  the  date  this 
section  is  published  as  a  final  regulation 
in  the  Federal  Register. 

Par.  3.  Section  1.465-20,  as  proposed 
at  44  FR  32241  (June  5,  1979),  is 
amended  as  follows: 

1.  Paragraphs  (a)  and  (b)  are  revised. 

2.  Paragraph  (d)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§  1 .465-20    Treatment  of  amounts 
borrowed  from  certain  persons  and 
amounts  protected  against  loss. 

(a)  General  rule.  The  following 
amounts  are  treated  in  the  same  manner 
as  borrowed  amounts  for  which  the 
taxpayer  has  no  personal  liability  and 
for  which  no  seciu-ity  is  pledged — 

(1)  Amounts  that  do  not  increase  the 
taxpayer's  amoimt  at  risk  because  they 
are  borrowed  from  a  person  who  has  an 
interest  in  the  activity  other  than  that  of 
a  creditor  or  from  a  person  who  is 
related  to  a  person  (other  than  the 
taxpayer)  who  has  an  interest  in  the 
activity  other  than  that  of  a  creditor;  and 

(2)  Amounts  (whether  or  not 
borrowed)  that  are  protected  against 
loss. 

(b)  Interest  other  than  that  of  a 
creditor;  cross  reference.  See  §  1.465-8 
for  additional  rules  relating  to  amounts 
borrowed  from  a  person  who  has  an 
interest  in  the  activity  other  than  that  of 
a  creditor  or  is  related  to  a  person  (other 
than  the  taxpayer)  who  has  an  interest 
in  the  activity  other  than  that  of  a 
creditor. 


(d)  Effective  date.  This  section  applies 
to  amounts  borrowed  after  the  date  this 
section  is  published  as  a  final  regulation 
in  the  Federal  Register. 

Robert  E.  Wenzei, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Doc.  03-17090  Filed  7-7-03;  8:45  am) 

BILUNG  COOE  4a30-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Parts  250  and  254 

RIN  1010-AC57 

Oil  and  Gas  and  Sulphur  Operations  In 
the  Outer  Continental  Shelf— incident 
Reporting  Requirements 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  Proposed  Rulemaking. 

SUMMARY:  This  proposed  rule  revises 
and  clarifies  MMS  requirements  for 
reporting  incidents  associated  with 
Outer  Continental  Shelf  (OCS)  oil  and 
gas  and  other  mineral  operations.  It 
adds  a  requirement  for  written  reports 
and  proposes  the  use  of  two  new  MMS 
report  forms.  The  written  reports  must 
be  submitted  electronically.  MMS  lias 
developed  these  reporting  requirements 
in  conjunction  with  the  U.S.  Coast 
Guard  (USCG)  and  intends  them  to  be 
as  consistent  as  possible  with  USCG 
requirements  for  incidents  where  the 
two  agencies  have  mutual  interest  and 
responsibilities.  MMS  is  also  working 
with  the  USCG  to  develop  a  single  point 
electronic  reporting  system  that  would 
allow  incident  reports  submitted 
through  this  single  point  to  be  sent  to 
both  agencies.  This  will  help  minimize 
duplicative  reporting  required  by  the 
two  agencies. 

DATES:  We  will  consider  all  comments 
we  receive  by  October  6,  2003.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  October  6,  2003. 
ADDRESSES:  If  you  wish  to  comment, 
mail  or  hand-carry  comments  (three 
copies)  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Mail  Stop  4024;  381  Elden  Street; 
Hemdon,  Virginia  20170-4817; 
Attention:  Rules  Processing  Team 
(Comments).  If  you  wish  to  respond  by 
e-mjiil,  the  e-mail  address  is: 
ruIes.comments@MMS.gov.  Use  the  term 
"Incident  Reporting"  in  your  e-mail 
subject  line.  Include  your  name  and 
address  in  your  e-mail  message  and 
mark  yoiu  message  for  return  receipt. 


40586 


Federal  Register / Vol.  68,  No.  130 /Tuesday,  July  8,  2003 / Proposed  Rules 


You  may  submit  comments  with 
respect  to  the  information  collection 
burden  of  the  proposed  rule  either  by 
fax  (202)  395-5806  or  email 
{Ruth_SoIomon@omb.eop.gov)  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget;  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  control  number  1010- 
OXXX). 

FOR  FURTHER  INFORMATION  CONTACT: 
Melinda  Mayes  at  703-787-1063  or 
Staci  Atkins  at  703-787-1620, 
Engineering  and  Operations  Division. 
SUPPLEMENTARY  INFORMATION:  Current 
MMS  incident  reporting  requirements  at 
30  CFR  250.191  do  not  include  detailed 
reporting  thresholds  and  definitions. 
This  allows  a  range  of  interpretations  by 
the  lessees/operators  as  to  what  should 
be  reported.  It  is  difficult  to  conduct 
meaningful  incident  analyses  on  data 
that  are  not  consistently  reported. 
Additionally.  MMS  does  not  currently 
require  the  submission  of  written 
incident  reports.  This  also  makes  it 
more  difficult  to  gather  consistent 
information  about  each  incident.  The 
OCS  lessees/operators  have  the  best  and 
most  inunediate  access  to  information 
>  about  incidents  that  are  associated  with 
their  operations. 

MMS's  top  priority  is  that  OCS 
operations  be  conducted  in  a  safe  and 
environmentally  sound  manner.  We 
must  continue  to  identify  unsafe 
equipment  and  procedures,  as  well  as 
the  human  and  organizational  factors 
that  cause  incidents.  To  do  this 
effectively,  we  need  to  upgrade  our 
incident  data  analysis,  investigation, 
and  information  publication  functions. 
MMS  uses  incident  data  analyses  and 
investigations  to  identify  incident 
causes  and  trends.  We  also  use  it  to 
evaluate  both  industry  and  individual 
operator  performance.  With  this 
knowledge,  we  can  develop  strategies 
for  promoting  safety  on  the  OCS. 
Strategies  may  include:  developing 
regulatory  initiatives,  performing 
needed  research,  working  with  industry 
to  develop  new  standards,  conducting 
risk-based  inspections,  holding  joint 
MMS/industry  workshops  to  address 
specific  safety  issues,  working  with 
individual  lessees/operators  to  address 
particular  safety  concerns,  or  other 
appropriate  actions.  Publishing 
information  on  incident  causes  and 
trends  also  allows  industry  to  identify 
potentially  unsafe  equipment, 
conditions,  or  procediu-es  so  that  lessees 
and  operators  can  take  appropriate  steps 
to  improve  the  safety  of  their  operations. 

Ciurent  MMS  incident  reporting 
requirements  are  not  consistent  with  the 


USCG  reporting  requirements  for  OCS 
activities.  This  creates  confusion  for 
OCS  lessees/operators  in  determining 
what  incidents  to  report  to  each  agency 
and  makes  it  more  difficult  for  MMS 
and  the  USCG  to  coordinate  their 
respective  responsibilities  on  the  OCS 
as  agreed  to  in  a  Memorandum  of 
Understanding  (MOU)  signed  December 
16,  1998.  The  purpose  of  the  MOU  is  to 
minimize  duplication  and  promote 
consistent  regulation  of  OCS  facilities. 
This  proposed  rule  will  help  achieve 
that  goal  in  the  area  of  incident 
investigation,  data  collection,  and 
analysis. 

This  proposed  rule  revises  and 
clarifies  MMS  requirements  for 
reporting  incidents  associated  with  OCS 
oil  and  gas  and  other  mineral 
operations: 

a.  Several  definitions  are  added, 
including  the  term  "incident"  which 
replaces  the  term  "accident"  currently 
used  in  the  regulations; 

b.  More  specific  incident  reporting 
thresholds  for  various  incident  types  are 
established; 

c.  Written  reports  are  required  and 
must  be  submitted  electronically;  and 

d.  Two  new  MMS  forms  are  proposed 
so  that  consistent  information  will  be 
reported  to  MMS  for  all  incidents. 

MMS  is  working  with  the  USCG  to 
develop  a  single  point  electronic 
reporting  system  that  would  allow 
reports  submitted  through  a  single  point 
to  fulfill  the  requirements  of  both  MMS 
and  the  USCG. 

Relationship  of  This  Rule  to  USCG 
Reporting  Requirements 

On  December  7, 1999,  the  USCG 
published  a  Notice  of  Proposed 
Rulemaking  (NPR)  (64  FR  68416) 
amending  its  regulations  at  33  CFR  parts 
140-147,  Outer  Continental  Shelf 
Activities.  Among  many  other  things, 
the  USCG  NPR  revises  requirements  for 
reporting  incidents  related  to  OCS 
facilities  and  vessels  engaged  in  OCS 
activities.  After  several  extensions,  the 
comment  period  closed  on  November 
30,  2000.  MMS  has  worked  with  the 
USCG  to  ensure  that  the  MMS  proposed 
reporting  requirements  are  as  consistent 
as  possible  with  the  USCG's  proposed 
rule. 

This  MMS  proposed  rule  revises 
reporting  requirements  for  all  incidents 
that  must  be  reported  to  MMS.  The 
proposed  rule  also  lists  USCG  reporting 
requirements  for  incidents  where  the 
two  agencies  have  mutual  interest  and 
responsibility.  We  listed  the  USCG 
requirements  so  that  both  agencies' 
reporting  requirements  for  these 
incidents  can  be  foimd  in  one  location. 
Our  goal  is  for  OCS  lessees/operators  to 


be  able  to  submit  reports  to  both 
agencies  through  one  electronic  system 
for  those  incidents  where  the  two 
agencies  have  mutual  interest  and 
responsibility.  Since  this  is  an  MMS 
rule.. we  can  require  that  incidents  be 
reported  to  MMS,  but  cannot  require 
that  the  incidents  be  reported  to  the 
USCG.  The  USCG's  regulations  impose 
that  requirement.  The  USCG  will  need 
to  take  some  action  that  vdll  allow  the 
appropriate  segments  of  its  regulated 
community  to  report  incidents 
electronically  according  to  the  MMS 
regulation.  We  have  discussed  this  with 
the  USCG,  and  we  will  continue  to  work 
closely  with  the  USCG  as  we  review  the 
comments  to  the  proposed  rule  and 
finalize  the  MMS  incident  reporting 
regulation. 

During  the  comment  period  for  this 
rule,  MMS  will  hold  a  workshop  to 
discuss  the  rule  and  the  development  of 
an  electronic  reporting  system.  We  will 
publish  information  on  the  workshop  in 
the  Federal  Register.  MMS  and  USCG 
encourage  your  comments  on  ahy  aspect 
of  this  proposed  rule  and  your 
participation  in  the  workshop. 

Background 

On  January  5,  1998,  (63  FR  256),  MMS 
and  the  USCG  published  proposed 
revisions  to  the  MMS/USCG  MOU  in 
the  Federal  Register. 

On  February  13. 1998  (63  FR  7335). 
MMS  published  a  proposed  rule  to 
revise  MMS  regulations  for  Postlease 
Operations  Safety.  The  revisions  were, 
among  other  things,  intended  to  upgrade 
our  incident  investigation,  data 
collection,  and  analysis  functions.  Some 
of  the  conunents  expressed  concerns 
that  were  similar  to  those  raised  at  an 
April  22,  1998.  USCG-sponsored 
National  Offshore  Safety  Advisory 
Committee  (NOSAC)  meeting.  At  that 
NOSAC  meeting,  industry  expressed 
concerns  about  the  duplicative  and 
inconsistent  incident  reporting 
requirements  of  MMS  and  the  USCG 
and  the  lack  of  specific  reporting 
definitions  and  thresholds  contained  in 
the  MMS  February  1998  proposed  rule. 
Because  of  these  concerns,  NOSAC 
formed  an  Incident  Reporting 
Subcommittee  to  develop 
recommendations  for  a  consistent 
approach  to  incident  reporting  between 
the  two  agencies.  MMS,  USCG,  and 
industry  representatives  served  on  this 
subcommittee. 

On  May  29.  1998  (63  FR  29478),  MMS 
published  a  final  rule  that  redesignated 
sections  of  30  CFR  part  250  to  provide 
additional  section  numbers  for  future 
revisions.  This  redesignation  did  not 
change  any  requirements.  Former 
§  250.19,  dealing  with  incident 


reporting,  was  redesignated  as 
§250.119. 

At  a  November  5. 1998,  NOSAC 
meeting,  the  Incident  Reporting 
Subcommittee  presented  a  framework 
and  recommendations  for  MMS  and  the 
USCG  to  use  in  developing  incident 
reporting  regulations.  Reconunendations 
included: 

•  Delay  the  portion  of  the  final  rule 
for  Postlease  Operations  Safety  dealing 
with  incident  reporting  regulations  (to 
allow  MMS  and  USCG  time  to  address 
inconsistencies  between  the  two 
agpncies'  requirements); 

•  Improve  the  cycle  time  to  provide 
better  feedback  of  incident  data 
(incident  analysis,  faster  safety  alerts, 
trend  analysis); 

•  Establish  a  USCG/MMS  team  to 
focus  on  the  incident  reporting  process; 

•  Include  stakeholders  in  the  process; 

•  Use,  wherever  possible,  common 
d^nitions  for  like  terms; 

•  Strive  for  a  process  that  requires 
single  agency  reporting; 

•  Explore  the  value  of  a  single  form 
with  multiple  data  needs; 

•  Investigate  alternate  reporting 
methods  and  timing  for  reports;  and 

•  Clarify  and  identify  who  is 
responsible  for  initiating  the  reports. 

MMS  and  the  USCG  concurred  with 
the  NOSAC  Subcommittee's 
recommendations,  and  in  December 
1998  met  to  begin  developing  mutually 
agreeable  reporting  requirements  and  an 
electronic  reporting  system.  The  two 
agencies  developed  a  draft  set  of 
requirements  and,  in  June  1999,  invited 
industry  representatives  from  the 
NOSAC  Subcommittee  to  meet  and 
discuss  the  draft  requirements. 

On  December  16,  1998,  MMS  and  the 
USCG  signed  a  new  MOU,  which  was 
published  in  the  Federal  Register  on 
January  15,  1999  (64  FR  2660).  The 
purpose  of  the  MOU  is  to  minimize 
duplication  and  promote  consistent 
regulation  of  DCS  facilities,  hi  the 
Federal  Register  notice,  we  also 
described  several  actions  that  the  two 
agencies  would  consider  in 
implementing  the  MOU.  Several  were 
related  to  incident  investigation,  data 
collection,  and  analysis,  and  they 
included: 

•  Work  on  safety  management, 
including  accident  investigations  to 
promote  safe  practices; 

•  Continue  to  work  on  single  point 
reporting; 

•  Communicate  electronically; 

•  Improve  the  process  of  reporting 
and  collecting  incident  data;  and 

•  Share  incident  data  to  prevent 
accidents,  particularly  fatalities. 

On  December  28,  1999  (64  FR  72756), 
MMS  published  the  final  rule  for 
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Postlease  Operations  Safety  (30  CFR 
250,  subpart  A).  In  the  final  rule,  the 
section  relating  to  incident  reporting,  30 
CFR  250.119,  was  renumbered  as  30 
CFR  250.191.  We  addressed  a  few  of  the 
comments  on  the  proposed  incident 
reporting  requirements  in  that  final  rule. 
However,  we  did  not  make  changes  to 
incident  reporting  requirements  (except 
for  rewrriting  them  in  plain  English)  and 
deferred  the  issue  to  a  separate 
rulemaking  process,  i.e.,  this  MMS 
proposed  rule. 

Discussion  of  Proposed  Changes  in  This 
MMS  Proposed  Rule 

1.  Renumbering 

We  propose  to  renumber  30  CFR 
250.190  as  250.186. 

We  propose  to  revise  30  CFR  250.191 
into  several  sections  as  follows: 

Section  250.187— What  is  the  scope  of 
the  incident  reporting  requirements? 

Section  250.188— What  incidents 
must  I  immediately  report  to  MMS, 
USCG,  National  Response  Center  (NRC), 
or  the  Responsible  Party? 

Section  250.189— What  other 
incidents  must  I  report  to  MMS? 

Section  250.190— What  reporting 
p'rocedures  must  I  follow? 

Section  250.191— How  does  MMS 
conduct  incident  investigations? 

2.  Definitions  (§250.105) 

Twelve  new  definitions  are  proposed. 
Five  definitions  are  proposed  to  clarify 
specific  MMS  incident  reporting 
requirements.  Seven  are  proposed  to 
clarify  both  MMS  and  USCG 
requirements. 

Definitions  that  clarify  specific  MMS 
reporting  requirements: 

•  Collision — We  developed  this 
definition  to  clarify  the  types  of 
collisions  that  should  be  reported.  The 
USCG  does  not  have  a  definition  for 
collision. 

•  Gas  release — Reporting  these 
incidents  is  a  new  proposed 
requirement,  so  a  definition  was  added. 

•  Loss  of  well  control— Loss  of  well 
control  incidents  have  the  potential  to 
result  in  very  serious  consequences 
from  both  a  safety  and  environmental 
standpoint.  Because  of  the  potential 
consequences,  MMS  needs  to 
investigate  and  imderstand  the  causes  of 
all  of  these  incidents  so  that  appropriate 
measures  to  prevent  them  can  be 
identified.  Currently,  MMS  regulations 
require  reporting  of  all  "blowouts,"  and 
the  term  "blowout"  is  undefined. 
Because  of  the  seriousness  of  loss  of 
well  control  incidents,  we  believe  most 
of  these  incidents  are  already  being 
reported  under  current  MMS 
regulations.  However,  a  small  number  of 


lessees/operators  may  not  be  reporting 
all  types  of  loss  of  well  control 
incidents.  In  particular,  some  lessees/ 
operators  may  not  be  reporting  incidents 
where  the  well  is  put  on  a  diverter  and 
subsequently  controlled.  MMS  proposes 
to  replace  the  term  "blowout"  with 
"loss  of  well  control"  and  has  defined 
"loss  of  well  control"  as  broadly  as 
possible,  including  diverter  incidents. 

•  Reportable  releases  of  H2S — 

§  250.490(1)  currently  requires  lessees/ 
operators  to  notify  MMS  of  these 
incidents.  We  are  retaining  that 
requirement  and  are  providing  a 
definition  for  'Reportable  Releases  of 
H2S"  that  uses  the  same  wording  found 
in  §  250.490(1). 

•  Fire — Industry  comments  on  the 
MMS  proposed  rule  for  Postlease 
Operations  Safety  (February  13,  1998, 
63  FR  7335)  requested  that  MMS 
provide  a  definition  for  fires  and 
identify  what  types  of  fires  are  to  be 
reported.  In  response  to  these 
comments,  we  are  proposing  a 
definition  of  fire.  We  started  with  the 
definition  from  the  American  Petroleum 
Institute's  (APJ)  Recommended  Practice 
14G,  Third  Edition,  December  1,  1993. 

It  is  likely  the  one  used  by  most  OCS 
lessees/operators.  To  this  definition, 
MMS  has  specifically  added  incidents 
involving  smoke  with  no  visible  flame. 
This  addition  is  in  response  to  industry 
questions  about  whether  "smoke  only" 
incidents  must  be  reported. 

Definitions  needed  to  clarify  both 
MMS  and  USCG  requirements: 

•  Incident — We  propose  to  replace 
the  term  "accident"  with  the  term 
"incident"  and  have  proposed  a 
definition.  Current  MMS  regulations 
refer  to  "accidents."  Many  people  think 
of  an  accident  as  an  event  that  results 
in  serious  personal  injury  or  involves 
significant  damage  to  property,  while 
the  term  "incident"  connotes  a  broader 
range  of  events.  This  proposed  rule,  like 
the  current  rule,  includes  reporting  of 
events  that  result  in  serious  injury  or 
damage  to  property  and  events  that 
result  in  minor  or  no  injuries  and  little 
or  no  property  damage.  Thus,  we 
believe  the  term  "incident"  is  more 
appropriate.  We  do  not  intend  to  require 
reporting  of  illnesses  and  injuries 
arising  from  causes  other  than 
operational  incidents,  such  as 
communicable  diseases,  food  poisoning, 
etc.  The  definition  of  "incident"  is  . 
designed  to  exclude  these  types  of 
events. 

The  current  USCG  regulations  and  the 
USCG  proposed  rule  use  the  term 
"casualty"  or  "marine  casualty"  to  refer 
to  events  that  must  be  reported.  The 
definition  of  incident  in  this  MMS 
proposed  rule  includes  these  terms. 
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•  Mobile  Offshore  Drilling  Unit 
(MODU)— Current  MMS  regulations  do 
not  include  a  definition  for  MODU.  The 
definition  proposed  in  this  NPR  is  taken 
from  the  USCG  NPR  (33  CFR  140.25) 
with  one  change.  We  have  eliminated 
the  exclusion  of  MIDUs  (Mobile  Inland 
Drilling  Units)  that  appears  in  the  USCG 
NPR.  The  USCG  proposed  rule  specifies 
the  limited  locations  where  MIDUs  may 
operate  on  the  OCS  (33  CFR  145.505) 
and  also  proposes  some  requireqients 
for  MIDUs  that  are  different  than  those 
for  MODUs  (33  CFR.  part  145,  Subpart 
F).  Therefore,  the  USCG  proposed  rule 
includes  separate  definitions  for 
MODUs  and  MIDUs.  However,  for  the 
purpose  of  incident  reporting,  this 
distinction  is  not  needed.  Therefore,  in 
this  MMS  NPR  we  have  eliminated  the 
exclusion  of  MIDUs  from  the  USCG  NPR 
defintion  of  MODUs,  so  that  the 
reporting  requirements  apply  to  both 
MODUs  and  MIDUs  when  they  operate 
on  the  OCS. 

•  OCS  Activity — A  definition  of 
"OCS  activity"  is  added  to  help  define 
other  terms.  This  proposed  definition  is 
taken  directly  from  the  MMS/USCG 
MOU  with  a  minor  editorial  change. 

•  OCS  Facility— A  definition  of  "OCS 
facility"  is  added  to  clarify  reporting 
requirements  for  vessels  in  relation  to 
these  facilities.  Current  MMS 
regulations  include  three  definitions  for 
facility.  However,  their  applications  are 
limited  to  specific  sections  of  the  30 
CFR  part  250  regulations.  The  USCG 
proposed  rule  definition  of  "facility" 
(33  CFR  140.25)  does  not  include 
pipelines,  which  MMS  needs  to  include 
in  this  rulemaking.  In  this  MMS 
proposed  rule,  we  added  a  definition  for 
OCS  facility  that  is  taken  from  the 
MMS/USCG  MOU,  which  does  include 
pipelines.  To  this  definition,  we  added 

a  phrase  that  specifies  when  MODUs  are 
considered  to  be  an  OCS  facility.  We  are 
also  correcting  a  typographical  error  in 


the  MMS/USCG  MOU  definition  by 
replacing  the  word  "and"  with  the  word 
"or"  to  indicate  that  the  purpose  of  an 
OCS  facility  is  "exploring  for, 
developing,  producing,  or  transporting 
resources  from  the  OCS." 

•  I*roperty  Damage — Since  some  of 
the  proposed  incident  reporting 
thresholds  are  based  on  the  dollar 
amoimt  of  property  damage,  a  definition 
is  needed.  At  33  CFR  143.110(a)(6).  the 
USCG  NPR  incorporates  a  description  of 
what  "property  damage"  includes.  We 
have  used  the  USCG  wording  for  our 
proposed  definition  with  minor 
editorial  changes  and  one  additional 
change.  We  have  replaced  the  term 
"facility"  with  the  term  "OCS  facility," 
The  USCG  NPR  includes  a  definition  for 
"facility,"  which  is  not  the  same  as  our 
proposed  definition  of  "OCS  facility." 
The  definition  of  "OCS  facility"  is 
broader  in  scope  than  the  USCG 
proposed  rule  definition  of  "facility," 
particularly  because  it  includes 
pipelines  and  MODUs.  For  incident 
reporting  purposes,  the  use  of  the 
broader  term,  "OCS  facility,"  in  relation 
to  property  damage  is  more  appropriate 
and  should  satisfy  the  needs  of  both 
agencies. 

•  Vessel — We  are  proposing  reporting 
of  certain  incidents  involving  vessels 
(boats,  barges,  etc.)  and  need  to  define 
the  term  "vessel."  The  USCG  NPR 
definition  for  vessel  (33  CFR  140.25)  " 
does  not  specifically  exclude 
atmospheric  or  pressurized  vessels  used 
for  containing  liquids  and  gases.  We 
propose  to  use  the  definition  from  the 
MMS/USCG  MOU,  which  does 
specifically  exclude  atmospheric  and 
pressure  vessels.  We  have  made  minor 
editorial  changes  to  this  definition. 

•  Vessels  engaged  in  OCS  activities — 
This  definition  is  needed  to  help 
identify  the  scope  of  the  proposed 
reporting  requirements  {§  250.187). 
There  is  no  definition  for  these  vessels 
in  current  MMS  or  USCG  regulations. 


proposed  USCG  regulations,  or  the 
MMS/USCG  MOU.  The  definition  in 
this  proposed  rule  is  based  on  a  vessel's 
distance  from  an  OCS  facility. 

3.  Scope  (§250.187) 

We  propose  to  expand  the  scope  of 
the  current  regulations  and  provide 
additional  guidance.  Current  regulations 
do  not  specify  when  incidents  involving 
vessels  are  related  to  operations  on  a 
lease,  easement,  right-of-way,  or  other 
permit.  As  a  result,  it  is  imclear  when 
these  incidents  must  be  reported  to 
MMS.  Numerous  crew,  supply,  and 
other  vessels  transit  the  OCS  daily.  They 
visit  OCS  facilities  to  load/unload  crew 
and  supplies  and  to  provide  fuel  and 
other  services  to  those  facilities.  The 
USCG  has  jurisdiction  over  vessel 
operations  on  the  OCS.  However,  to 
coordinate  response  and  investigation 
responsibilities,  both  MMS  and  the 
USCG  need  to  know  about  incidents 
where  vessels  may  be  involved  with  or 
pose  a  threat  to  an  OCS  facility.  We 
have  identified  these  situations  as 
incidents  involving  "vessels  engaged  in 
OCS  activities,"  and  have  added  a 
reporting  requirement.  A  definition  of 
"vessels  engaged  in  OCS  activities"  is 
also  proposed  and  is  based  on  the 
distance  of  the  vessel  from  an  OCS 
facility. 

As  noted  earlier  in  the  preamble,  we 
list  the  USCG's  reporting  requirements 
in  this  MMS  proposed  rule  so  that 
reports  for  both  agencies  can  be  made 
through  one  electronic  system.  Since 
MMS  cannot  require  that  incidents  be 
reported  to  the  USCG.  the  USCG  will 
need  to  take  some  action  to  allow  its 
regulated  community  to  report  incidents 
according  to  MMS  regulations.  This 
issue  is  also  addressed  in  the  scope  of 
this  MMS  proposed  rule. 

The  following  table  compares  the 
scope  of  current  MMS  regulations  and 
this  MMS  proposed  rule. 


Scope  of  MMS  Current  and  Proposed  Regulations 


MMS  proposed  mie 


§250.187(8) 

Incidents  ttiat: 

(1)  Occur  on  ttie  area  covered  by  your  tease,  easement,  right-of-way,  or  ottier  permit; 
and 

(2)  Are  related  to  operations  resulting  from  the  exercise  of  your  rights  under  your 
lease,  easement,  right-of-way,  or  permit.  This  includes  incidents  involving  vessels 
engaged  in  OCS  activities  as  defined  in  §250.105. 


§  250.187(b) 

You  may  be  required  to  report  incidents  described  in  §§250.188  and  250.190  to  the 
USCG  under  USCG  rules.  You  may  use  the  notifications  and  reports  that  you  make 
to  MMS  under  those  sections  to  satisfy  USCG  incident  reporting  requirements  if 
and  to  the  extent  allowed  by  USCG  regulations. 

§250.1 87(c) 


MMS  current  regulations 


250.191(a) 

[Accidents]  connected  with  any  activities  or  operations 
on  the  lease. 

§250.1 91(b) 

If  you  hold  an  easement,  right-of-way,  or  other  permit, 
and  your  operation  is  related  to  the  exercise  of  the 
easement,  right-of-way,  or  other  permit,  you  must 
comply  with  paragraph  (a)  for  any  accident  occurring 
on  the  area  covered  by  the  easement,  right-of-way.  or 
other  permit. 

Not  addressed  in  current  regulations.  •. 
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Scope  of  MMS  CuRRErrr  and  Proposed  REGULAnoNS-Continued 


MMS  proposed  rule 


Nothing  in  this  subpart  relieves  you  from  making  notifications  and  reports  of  incidents 
matmay  be  required  by  other  regulatory  agencies. 


MMS  current  regulations 


Not  addressed  in  cunent  regulations. 


4.  Reporting  Thresholds  (§250.188 
through  §  250.189) 

Three  reporting  categories  are 
proposed  based  on  the  seriousness  of 
the  outcome  of  the  incident.  Those 
categories  are  "Immediate."  "12-Hour," 
and  "15-Day"  and  are  named  for  the 
time  when  the  first  notification  or  report 
is  due.  Within  each  of  these  categories, 
reporting  thresholds  are  proposed  for 
vfflious  incident  types  (fires,  explosions, 
injuries,  gas  releases,  etc.). 

We  are  proposing  three  reporting 
categories  to  ensure  that  MMS  and  the 
USCG  receive  timely  notification  of 
incidents  so  that  we  may  respond 
appropriately.  For  incidents  in  the 
"Immediate"  category,  one  or  both 
agencies  need  to  be  notified  right  away 
because  they  may  need  to  take  one  or 
more  of  the  following  actions:  (1)  Be 
involved  in  or  monitor  the  ongoing 
response  to  the  incident;  (2)  determine 
if  the  incident  jeopardizes  ongoing 
operational  safety  and  take  appropriate 
action;  or  (3)  initiate  an  incident 
investigation.  Although  incidents  in  the 
"12-Hour"  category  are  less  serious  in 
terms  of  outcome,  MMS  still  needs  to  be 
notified  to  determine  if  any  of  the 
actions  previously  listed  are  needed. 
Incidents  in  the  "15-Day"  category  are 
not  likely  to  require  immediate  action 
fit)m  MMS.  However,  the  agency  still 
needs  to  know  about  them  because  they 
involve  unsafe  conditions  or  actions 
related  to  offshore  operations  that  we 
may  need  to  address. 

The  following  discussion  summarizes 
the  thresholds  we  are  proposing  for  each 
incident  type.  A  table  comparing  these 
proposed  thresholds  with  Uiose  in  the 
current  regulation  is  foimd  at  the  end  of 
this  discussion. 

•     For  some  incident  types,  the  proposed 
overall  reporting  threshold  is  the  same 
as  in  MMS  current  regulations.  For 
other  incident  types,  reporting 
thresholds  have  been  modified  through 
proposed  definitions  or  more  specific 
reporting  thresholds.  Other  incident 
types  included  in  this  proposed  rule  are 
not  specifically  addressed  in  the  current 
regulations.  One  incident  type  in  the 
ciurent  regulation  is  not  specifically 
addressed  in  this  proposed  rule. 

Incidents — No  change  to  the  current 
reporting  thresholds.  Although  the 
language  may  be  different  for  the 


following  four  incident  types,  the 
reporting  thresholds  remain  the  same. 

•  Death — Current  regulations  and  the 
proposed  rule  both  require  reporting 
any  death.  In  the  proposed  rule,  all 
deaths  other  than  deaths  due  to  natural 
causes  would  have  to  be  reported  to 
MMS  and  would  be  reported  in  the 
"Immediate"  category.  Although  current 
regulations  do  not  specifically  exclude 
deaths  due  to  natiu-al  causes,  they  do 
indicate  that  reportable  incidents  are 
those  that  are  connected  with  any 
activities  or  operations  on  the  lease  or 
operations  that  are  related  to  the 
exercise  of  rights  under  an  easement, 
right-of-way.  or  other  permit.  We 
therefore  believe  that  the  reporting 
threshold  in  this  proposed  rule  is 
essentially  the  same  as  that  in  the 
ciurent  regiilation. 

•  Explosions — Current  regulations 
and  the  proposed  rule  require  reporting 
all  explosions.  In  the  proposed  rule, 
explosions  are  reported  in  either  the 
"Immediate"  or  "12  Hour"  category, 
depending  on  the  amount  of  property 
damage  resulting  ft-om  the  explosion. 

•  H2S  Releases — The  current 
regulations  at  §  250.490(1)  and  the 
proposed  rule  require  reporting  of  H2S 
releases.  The  reporting  threshold  of  both 
the  current  and  proposed  rule  is  also  the 
same.  In  the  proposed  rule,  all  H2S  - 
releases  are  reported  in  the  "Immediate" 
category. 

•  Oil  spills— The  reporting  threshold 
in  the  current  regulation  and  the 
proposed  rule  is  the  same.  In  the 
proposed  rule,  all  oil  spills  are  reported 
in  the  "Immediate"  category.' 

Incidents  where  current  reporting 
thresholds  are  modified.  Overall 
reporting  thresholds  for  the  following 
three  incident  types  have  been 
modified. 

•  Fires — Current  regulations  require 
reporting  of  all  fires,  and  the  term  fire 
is  undefined.  As  noted  earlier,  MMS,  in 
response  to  industry  comments,  is 
proposing  a  definition  for  fire  based  on 
the  definition  bom  API  Recommended 
Practice  14G,  Third  Edition,  December 
1, 1993.  Incidents  involving  smoke  with 
no  visible  flame  are  also  included  to 
address  questions  we  have  received 
from  the  industry.  The  proposed  rule 
requires  reporting  of  all  fires  except 
those  that  are  completely  contained  in 
the  living  quarters  and  result  in  $25,000 
or  less  in  property  damage.  This 


exception  eliminates  the  need  to  report 
minor  fires  that  pose  little  risk  to  safety. 
In  this  proposed  rule,  fires  are  reported 
in  the  "Immediate,"  "12-Hour,"  or  "15- 
Day"  categories,  depending  on  the 
amoimt  of  property  damage  or  nimiber 
of  injiuies  resulting  from  the  fire. 

•  Loss  of  well  control — Current 
regulations  require  reporting  of  all 
blowouts,  and  the  term  "blowout"  is 
undefined.  Because  of  the  potential 
risks  associated  with  these  incidents, 
the  term  "loss  of  well  control"  is 
proposed  as  a  substitute  for  "blowout." 
and  has  been  broadly  defined  to  ensure 
all  of  these  incidents  are  included.  The 
proposed  rule  requires  that  all  losses  of 
well  control  be  reported  in  the 
"Immediate"  category. 

•  Injiuies — Current  MMS  regulations 
require  reporting  of  all  serious  injuries, 
without  defining  the  term  "serious."  In 
this  MMS  NPR,  we  have  maintained  the 
current  MMS  requirement  to  report  all 
serious  injuries.  We  have  specified  what 
constitutes  a  serious  injury,  using  the 
same  criteria  that  the  USCG  has 
included  in  its  NPR.  Although  the 
USCG  NPR  does  not  include  a 
requirement  for  reporting  less  serious 
injuries,  MMS  has  determined  that  it  is 
important  for  us  to  develop  a  better  . 
understanding  of  the  causes  of  these 
incidents  as  precursors  or  "near  misses" 
to  the  more  serious  injury  incidents.  To 
do  this,  we  need  to  examine  more  than 
just  the  most  serious  incidents. 
Examining  the  causes  of  less  serious 
incidents  will  enable  us  to  work  with 
the  industry  to  identify  effective  ways 
for  preventing  serious  injury  incidents. 
When  MMS  began  to  prepare  this 
proposed  rule,  we  decided  to  use  the 
Occupational  Safety  and  Health   - 
Administration  (OSHA)  terms  "lost 
workdays"  and  "first  aid"  to  define 
reporting  thresholds  because  these  were 
widely  used  by  the  petroleum  and  other 
industries  and  had  been  in  place  for 
many  years.  For  calendar  year  1997, 
many  OCS  operators  submitted  incident 
data  for  the  voluntary  MMS/USCG/ 
Industry  performance  measures 
program.  Data  frtim  the  resulting  report 
(Outer  Continental  Shelf  Performance 
Measures;  Safety,  Enviroiunental  and 
Regulatory  Compliance  Indicators  from 
the  U.S.  Offshore  Oil  and  Gas  Industry, 
Report  for  1996-1998).  published  in 
August  1999.  indicated  that  there  were 
507  "lost  workday"  cases  in  1997.  In 


40590 


Federal  Register / Vol.  68.  No.  130 /Tuesday,  July  8,  2003 / Proposed  Rules 


that  same  year,  MMS  received  reports 
for  83  Lajuries,  or  only  about  16  percent 
of  the  "lost  workday"  cases  reported  by 
the  performance  measures  participants. 

•  "Lost  workdays,"  as  defined  by 
OSHA,  encompassed  relatively  minor 
injuries  and  illnesses  up  through  the 
most  serious  ones.  To  eliminate  the 
more  minor  injiuies  and  illnesses 
included  under  the  OSHA  definition  of 
"lost  workdays,"  MMS  considered 
establishing  a  reporting  threshold  based 
on  a  certain  number  of  "lost  workdays." 
Discussions  with  offshore  industry 
representatives  indicated  that  the 
industry  keeps  basic  information  about 
lost  workday  cases,  but  that  tracking  the 
number  of  "lost  workdays"  for  each  case 
in  order  to  determine  which  cases 
should  be  reported  to  MMS  would  be 
very  biudensome.  Therefore,  we 
decided  not  to  set  the  threshold  at  a 
certain  niunber  of  "lost  workdays." 
Instead,  we  decided  to  propose  that  all> 
"lost  wprkday"  cases  as  defined  by 
OSHA  be  reported  while  minimizing  the 
amount  of  information  requested  for 
these  incidents. 

On  January  19,  2001,  OSHA 
published  a  finad  rule  for  occupational 
injury  and  illness  recording  and 
reporting  requirements  (29  CFR  1904.7, 
66  FR  5916)  which  became  effective  on 
January  1,  2002.  In  that  rule,  the  term 
"lost  workday"  was  eliminated.  We 
have  adopted  the  terms  from  OSHA's 
final  rule  that  replace  "lost  workdays." 
Therefore,  to  define  reporting  thresholds 
for  injuries,  we  are  proposing  the  use  of 
"days  away  from  work"  and  "restricted 
work  or  job  transfer"  where  we 
originally  had  decided  to  use  "lost 
workdays."  Similarly,  to  define  a 
threshold  for  fires  involving  injuries,  we 
are  proposing  OSHA's  new  term 
"medical  treatment  beyond  first  aid" 
instead  of  referring  to  "first  aid"  as 
defined  in  the  previous  version  of 
OSHA's  regidations.  We  have  adopted 
these  terms  as  defined  by  OSHA,  to  be 
consistent  with  these  already  existing 
recording  requirements  and  definitions 
rather  than  promulgating  requirements 
with  different  criteria. 

In  this  proposed  rule,  an  injury 
threshold  for  each  reporting  category  is 
proposed.  The  most  serious  injuries 
would  be  reported  in  the  "Immediate" 
category,  and  the  reporting  threshold  is 
defined  by  the  nature  of  the  injiuy. 

In  the  "12-Hour"  category,  we 
propose  the  reporting  of:  (1)  incidents 
resulting  in  injuries  or  illnesses  to  more 
than  one  person  that  involve  "days 
away  from  work"  or  "restricted  work  or 
job  transfer  "  and  (2)  all  fires  resulting 
in  injuries  or  illnesses  to  more  than  one 
person  that  involve  "medical  treatment 
beyond  first  aid."  Incidents  already 


reported  under  the  "Immediate" 
category  are  excluded. 

In  the  "15-Day"  category,  we  propose 
the  reporting  of  all  incidents  resulting  in 
injuries  or  illnesses  to  one  person  that 
involve  "days  away  from  work"  or 
"restricted  work  or  job  transfer." 
Incidents  already  reported  in  the 
"Immediate"  of  "12-Hoiu-"  category  are 
excluded. 

Incident  types  that  are  not  addressed 
in  the  current  regulations.  The  following 
eight  incident  types  are  not  addressed  in 
current  MMS  regulations.  Six  of  these 
must  be  reported  to  MMS;  the  others 
must  be  reported  to  the  USCG  or  NRC. 

•  Collision — Because  these  incidents 
have  potentially  serious  consequences, 
MMS  wants  to  ensure  that  they  are 
reported.  A  specific  requirement  is 
included  to  report  collisions  and  sets 
the  reporting  threshold  at  those 
incidents  resulting  in  more  than  $25,000 
of  property  damage.  All  collisions  are 
reported  in  either  the  "Immediate"  or 
"12-Hoiu"  category,  depending  on 
whether  the  amount  of  property  damage 
is  more  or  less  than  $100,000. 

•  Incidents  Involving  Property 
Damage — Although  incidents  involving 
property  damage  alone  do  not  result  in 
serious  outcomes  in  terms  of  personal 
injury,  they  do  represent  unsafe 
conditions  that  have  the  potential  for 
more  serious  consequences,  including 
personal  injury.  Receiving  information 
about  these  incidents  will  help  MMS 
identify  safety  concerns  and  work  with 
industry  on  appropriate  preventative 
measixres.  The  dollar  amoimt  of 
property  damage  is  proposed  as  a 
reporting  threshold  for  specific 
incidents  such  as  collisions,  fires,  and 
explosions,  as  well  as  a  general 
threshold  for  other  incidents.  The 
proposed  rule  requires  that  incidents 
resulting  in  property  damage  greater 
than  $25,000  be  reported.  They  are 
reported  in  either  die  "Immediate"  or 
"12-Hour"  category,  depending  on  the 
amount  of  property  damage. 

•  Gas  Releases — Because  of  the 
potential  hazard  that  a  release  of 
flanunable  gas  poses  to  an  offshore 
facility  as  a  precursor  to  an  explosion, 
MMS  needs  to  determine  how  often  and 
under  what  circiunstances  these 
incidents  are  occiuring  on  the  OCS. 
This  information  will  enable  us  to  work 
with  the  industry  to  determine  if 
additional  prevention  measiues  are 
needed.  The  proposed  rule  defines  gas 
releases  as  unintentional  releases  that 
without  correction  could  raise  gas 
concentrations  to  the  lower  flanunable 
(explosive)  limit.  Gas  releases  do  not 
include  gas  that  is  vented  or  flared. 
These  events  have  their  own  reporting 
requirements.  In  this  proposed  nde,  gas 


releases  are  reported  in  the  "15-day" 
category. 

•  Non-weather-related  incidents 
where  personnel  muster  for 
evacuation — Incidents  where  personnel 
prepare  for  evacuation  represent 
situations  that  have  the  potential  to 
become  serious.  MMS  needs  to 
determine  how  often  and  under  what 
circumstances  these  incidents  are 
occiu-ring  on  the  OCS.  This  information 
will  enable  us  to  identify  additional 
safety  concerns  that  may  need  to  be 
addressed  and  to  work  with  the  industry 
on  prevention  measures.  The  proposed 
rule  requires  that  these  incidents  be 
reported  in  the  "15-day"  category. 

•  Incidents  that  impair  the  operation 
of  an  OCS  facility's  primary  firefighting 
and  lifesaving  equipment — Firefighting 
and  lifesaving  equipment  are  critical  to 
the  protection  of  offshore  operations, 
personnel,  property,  and  the 
environment.  If  this  equipment  is 
impaired,  MMS  and  the  USCG  need  to 
know  immediately  to  coordinate 
appropriate  response.  Therefore,  we  are 
proposing  that  these  incidents  be 
reported. 

•  Vessels  engaged  in  OCS  activities 
that  are  involved  in  incidents  listed  in 
the  USCG  regulations  at  46  CFR  4.05- 
1(a)(1)  through  4.05-l(a)(4)— These 
incidents  involve  things  such  as  a 
vessel's  loss  of  main  propulsion,  etc., 
and  are  the  responsibility  of  the  USCG. 
If  such  incidents  occur  near  an  OCS 
facility,  they  have  the  potential  to 
jeopardize  Uie  safety  of  operations, 
personnel,  or  property,  on  the  facility  or 
the  surrounding  environment.  In  these 
situations,  both  MMS  and  the  USCG 
need  to  know  about  the  incident  to 
coordinate  appropriate  response  and 
investigation  actions.  As  noted  earlier, 
MMS  is  proposing  a  definition  for 
"vessels  engaged  in  OCS  activities." 
This  definition  is  based  on  the  vessel 
being  within  500  meters  of  an  OCS 
facility.  Because  vessels  within  this 
distance  have  the  potential  to  be 
involved  with  or  affect  the  safety  of  both 
the  vessel  and  the  facility,  these 
incidents  would  be  immediately 
reported  to  both  agencies. 

•  Vessels  not  engaged  in  OCS 
activities  that  are  involved  in  accidents 
listed  in  the  USCG  regulations  at  46  CFR 
4.05 — This  NPR  is  intended  to  address 
both  MMS  and  the  USCG  reporting 
requirements  for  incidents  where  we 
have  mutual  interest.  However,  this 
NPR  also  includes  a  statement  that 
nothing  in  this  subpart  would  relieve 
the  obligation  for  any  vessel  not  engaged 
in  OCS  activities  to  provide  notices  or 
reports  to  the  USCG  as  required  by  46 
CFR  4.05.  These  incidelits  are  beyond 
the  scope  of  MMS  interest  and 


responsibility  and  fall  within  the 
USCG's  jurisdiction,  but  we  added  this 
statement  to  ensure  that  there  is  no 
ambiguity  between  MMS  and  USCG 
requirements. 

•  Hazardojis  spills — Current 
regulations  do  not  specifically  address 
reporting  of  hazardous  spills.  MMS  is 
interested  in  these  incidents  as  they 
relate  to  the  safety  of  OCS  operations 
and  protection  of  the  environment  but 
does  not  have  direct  jurisdiction  or 
expertise  over  hazardous  substances. 


Federal  Register /Vol.  68.  No.  130 /Tuesday.  July  8.  2003  /  Proposed  Rules 


40591 


MMS  is  able  to  get  initial  reports  from 
the  NRC  for  incidents  involving  these 
substances.  Therefore,  this  proposed 
rule  reminds  lessees/operators  that  all 
hazardous  spills  mustbe  reported  to  the 
NRC  as  currently  required  by 
Enviroimiental  Protection  Agency  (EPA) 
regulations. 

Incident  type  that  is  addressed  in  the 
current  regulation,  but  not  in  this  NPR. 

•  Serious  accidents — The  ciirrent 
regulation  requires  reporting  of  all 
serious  accidents  but  does  not  define 


this  term.  We  wrote  this  proposed  rule 
to  provide  more  specific  reporting 
definitions  and  thresholds.  We  beUeve 
that  these  definitions  and  thresholds 
encompass  the  incidents  that  MMS 
would  consider  serious.  Therefore,  the 
general  category  of  serious  incidents  is 
no  longer  needed,  and  we  have  not 
included  it  in  the  proposed  rule. 

The  following  table  compares  the 
reporting  thresholds  in  current 
regulations  with  the  ones  that  are 
proposed. 


Reporting  Thresholds  of  MMS  Proposed  and  Current  Regulations 


MMS  proposed  rule 


§250. 188(a)(1)  "Immediate"  Category 

All  deattis,  except  for  deattis  due  to  natural  causes 

§250. 188(a)(4)  "Immediate"  Category  

All  explosions  resulting  in  property  damage  greater  ttran  $100,000 

§250. 189(a)(2)  "12-Hour"  Category 

All  explosions  resulting  in  property  damage  equal  to  or  li^  ttian  $100  000 

§250. 188(a)(7)  "Immediate"  Category 

All  reporlaljle  releases  of  H2S.  These  releases  are  d^fi^'u^r^'tt^'M^'viiirdinq 
US  in  tfie  current  MMS  regulation  at  §250.490(1). 

§2S0.188(a)(8)-250.188(a)(10)  "Immediate"  Category  

Tfie  thresholds  for  reporting  spills  utilize  the  current  criteria  at  is254.46  and  ttterefore 

are  the  same  as  the  current  MMS  mle 

§250. 188(a)(4)  "Immediate"  Category 

All  fires  resulting  in  property  damage  greater  than  $100  000 ■ 

Fire  is  defined  at  §250.105  as:  

"'*  *  *  the  phenomenon  of  combustion  manifested  in  light,  flame,  and  heat'  and  has 

the  same  meaning  as  in  API  RP  14G,  Third  Edition,  December  1,  1993  In  addition 

tr»  tenri  fire'  as  used  in  this  part  includes  incidents  of  combustion  involving  smot<e 

with  no  visible  flame" 
§250. 189(a)(3)  and  §250. 189(a)(4)  "12-Hour"  Category  .. 

•  §250. 189(a)(3)— All  fires  (defined  at  §250.105)  not  report^  in  §250  1 88(a) ' "that  "rji^ 
suit  in  property  damage  equal  to  or  less  than  $100,000  but  greater  than  $25  000 

•  §250  189(a)(4)— All  fires  (defined  at  §250.105)  not  reported  in  §250  188(a) 
§250. 189(a)(3)  resulting  in  injuries  or  illnesses  that  involve  medical  treatment  be- 
yond first  aid  to  more  than  one  person 

§  250. 1 89(a)(6)  "1 5-Day"  Category 

^\J^^^'  ^^^  (defined  at  §250.105)  not  reported  under  §250 188(a)  or 
§§250.189(a)(3>-250.189(a)(4),  excluding  those  completely  contained  in  the  livina 
quarters  " 

§250. 188(a)(3)  "Immediate"  Category 

All  tosses  of  well  control  " 

Loss  of  well  control  is  defined  at  §250.105  as  either  of  the  follow^^^^    

•  (1)  Uncontrolled  flow  of  fomiation  or  other  well  fluids.  The  flow  may  be  between  two 
or  more  exposed  fomiations  or  it  may  be  at  or  above  the  mudline.  This  includes  un- 
controlled flow  resulting  from  failures  of  either  surface  or  subsurface  equipment  or 
procedures 

•  (2)  Flow  of  fomiation  or  other  well  fluids  through  a  diverter 
§250. 188(a)(2)  "Immediate"  Category 

Injuries  resulting  in  one  or  more  of  the  following: 

^  Hospitalization  of  a  person  for  more  than  48  hours  within  5  days  of  the  iricident- 

Fractured  bone  (other  than  in  a  finger,  toe,  or  nose)- 

Loss  of  limb; 

Severe  hemorrhaging; 

Severe  damage  to  a  muscle,  nerve,  or  tendon; 

Damage  to  an  internal  organ;  or 

•  Evacuation  to  shore  of  three  or  more  people 
§250.189(a)(1)  "■'2-Hour"  Category 

•  §250. 189(a)(1)  All  incidents  not  reported  under  §250. 188(a)  resulting  in  injuries  or 
Illnesses  to  more  than  one  person  that  involve  either- 

(i)  Days  away  from  work;  or 

(ii)  Restricted  work  or  job  transfer 

§  250. 1 89(a)(5)  "1 5-Day"  Category 

'^"oJ^.*^?'^!^*    '^^    ""*^'   §250.188(a)   or   paragraph    §§ 250.1 89(a)(1  >- 
250. 189(a)(4)  resulting  in  an  injury  or  illness  to  one  person  that  involves  e.ther; 


or 


MMS  current  regulatkms 


§250.191(3) 
Any  death. 
§250. 191  (a) 
All  expkjsions. 


§250.490(1) 

Reporting  required  of  H.S  releases,  which  resuN  in  a  15- 
minute  time  weighted  average  atmospheric  concentra- 
tion of  H2S  of  20  ppm  or  more  anywfiere  on  the  facil- 
ity. 

§250. 191  (a) 

Report  all  spills  of  oil  or  other  liquid  pollutants  acconJina 
to  30  CFR  Part  254. 

§250. 191  (a) 

All  fires  (undefined). 


§250. 191  (a) 

Ail  btowouts  (undefined). 


§250. 191  (a) 

Any  serious  injury  (undefined). 
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Reporting  Thresholds  of  MMS  Proposed  and  Current  Regulations— Continued 


MMS  proposed  rule 


(1)  Days  away  from  work;  or 

(il)  Restricted  work  or  job  transfer 

§250. 188(a)(5)  "Immediate"  Category 

All  collisions  resulting  in  property  damage  greater  tfian  $1(X),000 
Collision  is  defined  at  §250.105  as  the  striking  of: 

(1)  an  "OCS  facility"  by  a  "vessel"  or  helicopter;  or 

(2)  two  "vessels '  together  where  at  least  one  is  engaged  in  OCS  activities,  regard- 
less of  wf>ether  one  or  both  "vessels"  are  in  motkxi 

§250.189(a)(3)  "12-Hour  Category 

All  collisions  not  reported  in  §250. 189(a)(3)  that  result  in  property  damage  equal  to  or 
less  than  $100,000  but  greater  than  $25,000 

§250. 188(a)(4)  "Immediate"  Category 

All  incidents  resulting  in  property  damage  greater  than  $100,000 

§250. 189(a)(3)  •12-Hour"  Category 

All  incidents  resulting  in  property  damage  greater  than  $25,000  but  equal  to  or  less 
than  $100,000 

§250. 189(a)(7)  "15-Day"  Category 

Gas  releases 

§250. 189(a)(8)  "15-Day"  Category 

All  non-weather-related  incidents  when  personnel  muster  for  evacuation 

§250. 188(a)(6)  "Immediate"  Category 

Any  incident  that  impairs  the  operation  of  any  OCS  facility's  primary  firefighting  or  life- 
saving  equipment 

§250.188(a)(11)  "Immediate"  Category 

Vessels  engaged  in  OCS  activities  that  are  involved  in  the  incidents  listed  in  46  CFR 
4.05-(1)(a)(1)  through  4.05-(1)(a)(4) 

§250.188(a)(12)  "Immediate"  Category 

All  releases  of  hazardous  substances  in  reportable  quantities  as  required  by  EPA  reg- 
ulations at  40  CFR  §302.6.  Hazardous  substances  and  reportable  quantities  are 
listed  at  40  CFR  §302.4  (report  to  National  Response  Center  (NRC)  only) 

§250.188(0) 

Nothing  in  this  subpart  relieves  the  obligation  for  any  vessel  that  is  not  engaged  in 
OCS  activities  to  provide  notification  and  reports  to  the  USCG  as  required  by  46 
CFR  4.05  (report  to  USCG  only) 

Not  specifk:ally  addressed  in  this  proposed  mle 


MMS  current  regulatk>ns 


Not  addressed  in  current  MMS  regulations 


§250. 191  (a) 

All  serious  accidents  (underlined). 


5.  Reporting  Procedures  (§250.190) 

Except  for  oil  spills,  current  MMS 
regulations  do  not  require  submission  of 
written  incident  reports.  Since  written 
reports  would  be- required  under  this 
proposed  rule,  we  have  included 
procedures  for  the  timing,  method,  and 
format  for  these  reports.  Written  reports 
must  be  submitted  electronically.  We 
are  working  with  the  USCG  to  develop 
an  electronic  reporting  system  that 
would  allow  lessees/operators  to  submit 
reports  to  both  agencies  through  a  single 
point. 

•  "Immediate"  Reporting  Category 
(§  250.188).  This  category  includes 
incidents  that  must  be  reported  to  both 
agencies.  MMS  and  the  USCG  have 
worked  together  to  make  the  reporting 
procedures  as  consistent  as  possible 
with  the  USCG  proposed  rule  for  these 
incidents.  Most  incidents  listed  in  this 
section  require  immediate  oral 
notification  to  both  MMS  and  the  USCG. 
This  dual  notification  is  essential  so 
each  agency  can  determine  what 
immediate  response,  investigation,  and 
coordination  is  needed.  Written  Follow- 
up  Reports  for  most  incidents  in  this 


category  would  be  required.  Some 
Follow-up  Reports  must  be  submitted  to 
MMS  and  some  to  both  MMS  and  the 
USCG.  Written  Final  Reports  must  be 
submitted  to  MMS  for  the  most  serious 
incidents  in  this  category. 

Current  USCG  regulations  require 
submission  of  written  reports  either  in 
a  narrative  form  or  on  their  existing 
form  CG-2692.  Form  CG-2692  provides 
some  of  the  information  that  MMS 
needs,  but  not  all.  We  have  developed 
a  new  form,  MMS-142,  to  supplement 
form  CO-2692.  Form  MMS-142  is 
divided  into  foiu  sections.  For  incidents 
where  Follow-up  Reports  must  be 
submitted  to  MMS  or  to  both  agencies, 
submission  of  a  form  CG-2692  and  form 
MMS-142  (sections  1-3)  is  required. 

We  would  require  a  complete  form 
MMS-142  (sections  1-4)  for  incidents 
for  which  you  must  submit  a  Final 
Report  to  MMS.  Company  reports  may 
be  used  to  substitute  for  the  Final 
Report  if  they  contain  the  information 
requested  by  form  MMS-142. 

The  USCG  NPR  proposes  a  new  form, 
CG-RMAID,  to  submit  written  reports 
for  fixed  and  floating  facilities.  We  have 
not  incorporated.this  form  for  incident 


reporting  because  it  is  still  a  proposed 
form  subject  to  final  USCG  regulations. 
We  may  be  ready  to  finalize  our 
incident  reporting  rule  before  the  form 
CG-RMAID  is  approved  for  use.  Also,  as 
recommended  by  NOSAC,  MMS  will 
continue  to  work  with  the  USCG  to 
develop  a  single  incident  reporting  form 
for  incidents  that  are  of  interest  to  both 
agencies.  Although  most  of  the 
information  requested  by  form  MMS- 
142  is  not  duplicative  of  information 
requested  by  form  CG-2692,  both 
agencies  agree  that  a  single  incident 
reporting  form  will  provide  more 
efficient  data  submission  for  the 
regulated  community  and  data 
collection  and  analysis  for  the  agencies. 
Before  developing  a  joint  incident 
reporting  form,  both  MMS  and  the 
USCG  would  like  to  consider  comments 
we  receive  about  the  incident  reporting 
requirements  in  our  respective  proposed 
rules. 

•  "12-Hour"  and  "15-Day"  Reporting 
Categories.  Incidents  listed  in 
§§  250.189(a)(1)— 250.189(a)(8)  are 
reported  only  to  MMS.  No  oral 
notifications  are  required.  For  incidents 
listed  in  §§  250.189(a)(1)— 250.189(a)(4), 
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Initial  and  Follow-up  written  reports 
must  be  submitted  using  the  forms  CG- 
2692  and  MMS-142  (sections  1-3).  For 
incidents  listed  in  §§  250.189(a)(5)— 
250.189(a)(8),  a  "IS-Day"  written  report 


must  be  submitted  on  a  new  MMS  form, 
MMS-143. 

The  table  in  §  250.190(a)(4)  specifies 
the  forms  that  must  be  submitted  for  the 
various  written  report  requirements. 
Forms  CXi-2692,  MMS-142.  and  MMS- 


143  are  included  in  the  Appendix  to 
this  proposed  rule. 

A  comparison  between  reporting 
procediu^s  in  the  current  MMS 
regulation  and  the  proposed  rule  is 
shown  in  the  table  below. 


MMS  proposed  rule 


MMS  current  regulations 


Who  Reports 


§250.105  You— defined  the  same  as  in  the  current  MMS  regulations 


§^^.188(8).  §250.189(a)(1)-§250.189(a)(8),    For  these  incidents.  "You  must  notify/sub- 


§2K).188(b)  ^Notifications  and  written  reports  made  by  the  owner,  agent,  master,  operator 
person  in  charge  of  a  vessel  will  satisfy  the  reporting  requirements  for  that  vessel  ' 


or 


§250.105  You— defined  as  a  lessee,  the  owner 
or  holder  of  operating  rights,  a  designated 
agent  of  the  lessee(s),  a  pipeline  right-of-way 
holder,  or  State  lessee  granted  a  right-of-use 
and  easement. 

§250.191(a),   §250.191(b),   §250.490(1).   and 
§254.46    For  these  incidents,  "You  must 
notify/report...  " 

Not  addressed  in  cunent  MMS  regulations. 


Oral  Notifications  Required 


§^.188(a)(1)-§250.188(a)(6)and§250.188(a)(11)    "Immediate"  category    These  report- 
fnniH^r^^".^  '^"'!f  ^'^'  "°'*«<=3«°"  <o  <^e  MMS  District  Supenflsor.  Most  of  these  incidents 

s^^rc^o^sfcrdix  Sf^T"*  ""^^  ^''"^  ^'''^  "^  '"^  ^^^"^  '"^°"  °*- 

^ISffiStri;^  S^Sr.'^'"'"''    "'"^'''^  "'"'"'  °'  "^^  ^"'"'"  °"'  "°*'^'*°"  '° 
§254^188(a)(8),   §254.188(a)(9),   §254.188(a)(10)   "Immediate"    category    All  spills  require 
oral  notrf.cat,on  to  the  MMS  District  Supervisor,  the  NRC.  and/or  the  responsible  paS^  (as 
appropriate  for  the  incident)  per  §254.46.  ^^  ^  ^ 

^^iS«1^^^^^^2^'l  You  must  make  oral  notification  within  24  hours  and  submit  the  appropriate 
Ro^  f^^^w^/°  w"*"*^"'^  '^^'  ^'^  "°*  '®P°^«^'  b"'  'a^er  found  to  be  reportable 
S^50.i90(a)(2)(ii)    You  must  make  the  appropriate  oral  notifications  and  submit  the  aooro- 

pnate  reports  for  incidents  that  have  been  reported,  but  are  later  found  to  be  reportable 

under  a  different  section  or  paragraph. 
§250.188(a)(12>-"lmmediate"  category    These  incidents  require  oral  notification  to  the  NRC 


§250. 191  (a)    Reportable  incidents  require  no- 
tification to  the  MMS  Distnct  Supen^isor. 


§250.490(1)  Reportable  releases  of  HjS  re- 
quire notification  to  MMS. 

§254.46  All  spills  require  notification  to  the 
MMS  Regional  Supen^isor,  the  NRC,  and/or 
the  responsible  party  (as  appropriate  for  the 
incident). 

Not  addressed  in  cun-ent  regulations,  except 
for  spills  of  a  banel  or  more.  Per 
§  254.46(b)(1):  You  must  report  a  spill  from 
your  facility  not  originally  reported,  but  sub- 
sequently found  to  be  one  barrel  or  more. 

Not  addressed  in  current  regulations. 


Written  Reports  Required 


§250.188(a)(1)-§250.188(a)(6)  .and   §250.188(a)(11)    "Immediate"   categon,    These 
dents  require  wntten  Follow-up  Reports  to  MMS  or  to  the  MMS  and  USCG 


inci- 


^1te^?fs1o  MmI^^'^^^^^^"*^    "Immediate"  category    These  incidents  require  written  Final 

^IS^^s  to  MmI^^"'®®^^^^'*^    "Immediate"  category  These  incidents  require  written  Final 

^'^'fSS^'-li^^sTfi^is''''''''''  "•^'^  ^'  °'  ""^  '"^^♦^  ^^"'-  -^-  '""'^ 

^  D^y-^R^F^rtMo^MMS^®®^^^^®^  "^^^"^  "^^'°^^"    '^"  °'  *^^^  "^''^"^  '^^''^  ^^n  "15- 

^1^pl)??f?MMs"""^^'^*^   '^^^°'^    Reportable  releases  of  H^S  require  a  written  Foltow-up 

^^rthfin^L'Sl"^'^'®".  '^^^'^    ^"*'^"  '^^  requirements  for  spills  are  the  same  as 
Final  rS  to  MMS.'^^  ^''^'''  *^^'  ''"'"  *"  ^°°  *^"^^  °'  "'°'^  ^^"'^«  ^  *^«" 

§250.190(b)(1)    If  you  are  submitting  reports  under  §250.188  to  fulfill  USCG  requirements 
you  must  make  a  wntten  report  tor  each  PCS  facility  and  vessel  involved  in  the  incident. 


§250. 191  (a),  §250. 191(b),  No  written  reports 
are  required  for  any  of  these  incidents  that 
are  reportable  under  current  MMS  regula- 
tions. 

§250.191(a),  §250.191(b).  No  written  reports 
are  required  for  any  of  these  incidents  that 
are  reportable  under  current  MMS  regula- 
tions. 


§250.490(1)  No  written  report  required  for  re- 
portable releases  of  H2S. 

§  254.46(b)(2)  Spills  of  a  barrel  or  more  re- 
quire a  written  Foltow-up  Report  to  the  Re- 
gional Supervisor,  MMS. 

Not  addressed  in  cunent  regulation. 


Written  Reporting  Forms 


^^i^J^l^^'\.i'!I'^®*^^^*®  *^*®9°'y  ^^®"  ^^POf^s  are  submitted  to  MMS  or  to  both 
MuLi^o  c®i^     °;  ^°','°*-"P  Reports  to  MMS  require  the  use  of  tonns  CG-2692  and 

'  kZ"  '  .^'°"iJ~^  Incidents  reported  to  the  MMS  under  §250.188(a)(11)  only  require 
submission  of  the  CG-2692  for  the  Follow-up  Report 

^1^' MMsLu2,  "^:^s%"^'"^''  ''""'  ""'~''  '°  ''''^  '""^^  "^  ^"^*"^  "«'"9  ^ 

§250.l90(b)(2)    Company  reports  may  be  used  tor  the  Final  Report  if  they  include  all  of  the 

infpnnation  requested  by  form  MMS-142.  y       ««  an  ui  me 


§  254.46(b)(2)  Only  spills  of  a  banel  or  more 
require  a  written  Follow-up  report.  No  par- 
ticular report  form  is  required. 
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MMS  proposed  rule 

MMS  current  regulatKXis 

§250.190(a)(4)(iii)    "12-Hour"  Initial  Reports  must  be  submitted  to  MMS  on  Forms  CG-2692 

and  MMS-142,  Sections  1-2. 
§250  190(a)(4)(iv)    "12-Hour"  category  Follow-up  Reports  must  be  submitted  to  MMS  on 

Forms  CG-2692  and  MMS-142,  Sections  1-3. 
§250  190<a)(4)<v)    "15-Day"  category  15-Day  Reports  must  be  submitted  to  MMS  on  Form 

MMS-143. 

> 

Written  Report  Timing 


§250.188  (a)  "Immediate"  category  Follow-up  Reports  wittiin  5  days;  Final  Report  within  60 
days;  Follow-up  Report  for  spills  of  1  barrel  or  more  wittiin  15  days  after  the  spillage  has 
been  stopped. 

§250  190(b)(3)  If  Rnal  Report  is  submitted  within  the  timeframe  for  the  Follow-up  Report,  no 
additional  reporting  is  required. 

§§250.189(a)(1)  250.189(a)(4)  "12-Hour"  category  Initial  Report  within  12  hours;  Follow-up  Re- 
port wittiin  5  days. 

§§250.1 89(a)(5)— 250.189(a)(8)    "15-Day"  category  15-Day  Report  within  15  days. 


§  254.46(b)(2)  Only  spills  of  a  barrel  or  more 
require  a  written  Follow-up  report.  The  report 
is  due  viithin  15  days  after  the  spillage  has 
been  stopped. 


Ottter  Requirements 


§250. 190(a)(3)    MMS  District  Supervisor  may  require  additional  infomiatlon  on  a  case-by-case 
basis  if  the  District  Supervisor  concludes  that  the  infonnation  is  needed  to  detemriine  the 
,  cause  of  the  incident  (for  all  reported  incidents). 

§250. 190(a)(1)    Requires  electronic  submission  of  all  written  reports  

§250. 190(b)(1)    If  reports  are  being  submitted  under  §250.188  to  fulfill  USCG  requirements,  a 
written  report  for  each  CX)S  facility  and  vessel  involved  in  the  incident  is  required. 


§  254.46(b)(2)  For  spills,  the  Regional  Super- 
visor can  require  additional  infonnation  if  it  is 
detenmined  ttiat  an  analysis  of  the  response 
is  necessary. 

Not  addressed  in  current  regulations. 


6.  Incident  Investigations — Proposed 
§250.191 

The  proposed  revisions  to  this  section 
include: 

•  Placement  of  the  infonnation  about 
incident  investigations  in  a  separate 
section; 

•  'Removing  the  reference  to  the 
USCG  in  relation  to  incident 
investigations; 

•  Removing  the  reference  to  the 
panel's  legal  advisors;  and 

•  Removing  the  reference  to  "no  civil 
and  criminal  issues." 

The  first  three  revisions  were  made  in 
response  to  comments  on  the  previous 
proposed  nde  on  "Postlease  Safety 
Operations,"  published  on  February  13, 
1998  (63  FR  7335).  For  additional 
infonnation,  please  refer  to  the 
"Response  to  Comments  Section." 

In  the  fourth  revision,  we  propose  to 
remove  the  existing  version's  reference 
to  "no  civil  and  criminal  issues"  from 
this  section.  We  believe  that  the 
presence  of  this  language  could  be 
misconstrued  by  some  as  an  exemption 
from  MMS  enforcement  actions 
associated  with  incidents. 

The  sole  purpose  of  MMS  incident 
investigations  is  to  find  the  facts 
relevant  to  the  incident,  draw 
conclusions  from  the  facts  with  respect 
to^the  cause,  and  make 
recommendations  to  prevent  incidents 
in  the  future.  MMS  strongly  believes 
that  the  best  way  to  accomplish  this  is 
to  conduct  our  investigations  in  a  non- 
adversarial  manner.  MMS  incident 


investigations  are  not  a  fonun  for  either 
potential  plaintiffs  or  potential 
defendants  in  any  civil  action  (tort,  etc.) 
that  may  arise  from  the  incident. 
However,  regulatory  violations  may 
come  to  light  as  a  result  of  the 
investigation,  and  MMS  reserves  the 
right  to  pursue  any  such  violation 
according  to  the  Outer  Continental  Shelf 
Lands  Act  and  the  procedures  in  30  CFR 
250,  Subpart  N. 

We  do  not  anticipate  that  removal  of 
this  language  in  the  regulation  will 
make  any  significant  difference  in  the 
way  we  conduct  our  incident 
investigations. 

7.  Hydrogen  Sulfide — Conforming 
Changes  to  § 250.490 

Revisions  to  30  CFR  250.490(1)  are 
proposed  so  that  this  section  conforms 
to  the  proposed  reporting  requirements. 
They  include: 

•  Revisionof  the  term  "facility"  to 
read  "OCS  facility"; 

•  Addition  of  a  requirement  to  submit 
a  written  Follow-up  Report;  and 

•  Clarification  that  notifications  and 
reports  must  be  made  according  to 

§§  250.187  through  250.188  and 
§250.190. 

8.  Oil  Spills— Conforming  Changes  to 
§254.46 

Revisions  to  30  CFR  254.46  are 
proposed  so  that  this  section  conforms 
to  the  proposed  reporting  requirements. 
They  include: 


•  Clarification  that  oil  spill 
notifications  must  be  made  to  the 
appropriate  MMS  "District"  Supervisor 
rather  than  the  MMS  "Regional" 
Supervisor; 

•  Addition  of  a  requirement  to  submit 
a  written  Final  Report  for  spills  of  200 
barrels  or  more;  and 

•  Clarification  that  notifications  and 
reports  must  be  made  according  to 

§§  250.187  through  250.188  and 
§250.190. 

Request  for  Comments  on  Issues 
Related  to  the  Proposed  Rule    • 

In  addition  to  comments  on  the 
proposed  rule,  we  specifically  solicit 
comments  on  the  following  questions: 

1.  Should  MMS  require  operators  to 
submit  information  on  the  total  number 
of  hoxu-s  worked  by  their  employees  and 
contractors  offshore?  If  so,  what 
recommendations  do  you  have  for  MMS 
collecting  the  data,  and  how  can  we 
minimize  the  collection  burden? 

The  Bureau  of  Labor  Statistics  uses  a 
formula  based  on  the  total  number  of 
hours  worked  to  normalize  injury/ 
illness  data  and  calculate  incident  rates. 
MMS  cunently  does  not  require 
"collection  of  hours  worked" 
infonnation  for  offshore  workers  and, 
therefore,  cannot  normalize  the  raw 
injury  data  we  receive  to  produce 
comparable  rates  for  the  OCS.  Through 
the  voluntary  joint  Government/ 
industry  OCS  Performance  Measures 
Program,  MMS  does  receive  total  hours 
worked  for  company  employees  and 
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contractors  (about  %  of  all  OCS 
operators  participated  in  1998).  From 
these  data,  we  are  able  to  calculate  rates 
for  the  data  submitted.  Receiving 
information  on  hours  worked  from  all 
OCS  operators  would  allow  MMS  to 
produce  normalized  injury/illness 
analyses  and  trend  data  for  all  injury 
incidents  reported  to  MMS. 

2.  What  kind  of  information  should 
MMS  collect  about  contractor 
performance  on  the  OCS? 

According  to  1998  OCS  Performance 
Measures  data,  contractors  represented 
about  80  percent  of  the  total  hours 
worked  on  the  OCS  and  were  involved 
in  over  80  percent  of  the  recordable  and 
lost  workday  injiuy  and  illness  cases. 
Gathering  and  analyzing  data  specific  to 
contractors  and  contract  operations 


might  provide  insight  to  operators, 
contractors,  and  MMS  about  ways  to 
decrease  injuries  to  contractors  and 
enhance  the  safety  of  contract 
operations. 

3.  What  specific  incident  data 
analyses  could  MMS  publish  to  help 
lessees/operators  enhance  the  safety  of 
their  operations? 

MMS  intends  to  provide  OCS  lessees, 
operators,  and  others  with  the  most     , 
useful  incident  data  analyses  possible. 
Are  there  specific  analyses  that  would 
be  particularly  helpful  to  the  industry  or 
other  regulators  in  preventing  incidents 
and  promoting  safety? 

4.  What  kind  of  electronic  reporting 
methods  are  most  accessible  to  you  as 
an  OCS  lessee/operator?  What 


recommendations  do  you  have  for 
developing  an  electronic  system? 

Response  to  Comnmits  On  the  February 
13, 1998,  Proposed  Rule 

The  table  below  lists  the  several 
comments  (by  organization)  we  received 
about  incident  reporting  requirements 
in  response  to  the  February  13, 1998. 
proposed  rule  on  "Postlease  Operations 
Safety."  The  "MMS  Response"  column 
provides  our  response  with  respect  to 
this  proposed  rule.  Letters  from 
Chevron,  Independent  Petroleum 
Association  of  America,  National  Ocean 
Industries  Association,  and  Shell 
Offshore  Inc.,  indicated  that  they 
supported  the  comments  submitted 
jointly  by  the  API/Offshore  Operators 
Committee. 


R'evious  proposed 
rule  section 


Comment 


Rationale 


MMS  response 


Trustees  for  Alaska 


§  250.20(a) 


§250.20 


We  support  the  requirement  for  written 
accident  reports 


We  encourage  the  MMS  to  revise  the 
accident  reporting  requirements  that 
are  being  discussed  by  the  USCG 
National  Offshore  Safety  Advisory 
Committee  Subcommittee  which  in- 
cludes MMS  members. 


Offshore  operators  should  not  be  re- 
quired to  report  incidents  using  two 
different  forms  to  two  separate  Fed- 
eral Agencies.  In  addition,  the  defini- 
tion of  fire  is  still  an  issue  of  confu- 
sion between  operations,  and  an  ex- 
planation may  be  appropriate  in  the 
regulations. 


A  requirement  for  written  reports  is  in- 
cluded (§250.188-190). 


MMS  and  the  USCG  participated  in 
the  NOSAC  Subcommittee  and  sub- 
sequently worked  together  to  de- 
velop this  MMS  proposed  rule.  The 
reporting  requirements  in  this  MMS 
proposed  regulation  are  as  con- 
sistent as  possible  with  the  require- 
ments in  the  USCG's  proposed  rule, 
so  that  the  USCG  will  be  able  to 
allow  reporting  under  the  MMS  regu- 
lation for  incidents  where  both  agen- 
cies have  mutual  interest  and  re- 
sponsibility. The  requirement  to  sut>- 
mit  written  reports  electronically 
would  allow  reports  submitted 
through  a  single  point  to  satisfy  the 
requirements  of  both  agencies. 

While  proposing  the  use  of  an  MMS 
form  in  conjunction  with  form  CG- 
2692,  most  of  the  infonnation  on  ttie 
MMS  fonri  is  not  duplicative  of  infor- 
mation requested  on  form  CG-2692. 
MMS  and  the  USCG  agree  that  a 
joint  incident  fonn  would  be  bene- 
ficial to  both  tt>e  industry  and  our 
agencies.  We  will  continue  to  woric 
on  developing  one. 
A  definition  and  reporting  thresholds 
for  fires  are  included  (§250.105  and 
§250.187-190). 
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Previous  proposed 
rule  section 


§250.20 


§  250.20(a) 


Comment 


Rationale 


MMS  response 


International  Association  of  Drilling  Contractors 


§250.20 


We  note  ttiat  ttie  preamble  indicates 
that  "MMS  will  provide  more  guid- 
ance on  ttiresholds  for  fires,  and  fac- 
tors \ha\  impair  safety,  tfirough  No- 
tices to  Lessees."  While  we  concur 
ttiat  additional  guidance  should  be 
provided,  we  are  concerned  that  tfie 
reporting  tMjrden  may  be  substan- 
tially altered  in  this  manner  without 
appropriate  review  and  accounting 
under  the  provisions  of  ttie  Paper- 
work Reduction  Act. 

We  are  opposed  to  §250.20  as  pro- 
posed. We  are  not  fundamentally 
opposed  to  MMS  requiring  ttie  col- 
lection and  reporting  of  this  informa- 
tion; however,  we  are  opposed  to 
tnth  the  MMS  and  the  USCG  requir- 
ing collection  and  reporting  of  dupli- 
cative information. 


For  the  sake  of  clarity  we  would  sug- 
gest that  the  provisions  regarding  in- 
vestigatk>ns  be  placed  in  a  separate 
paragraph. 


Much  of  the  information  required  Ijy 
MMS  is  already  required  by  the 
Coast  Guard  under  33  CFR  146 
(casualties)  or  33  CFR  151  (oil 
spills).  Such  duplk:ative  reporting  re- 
quirements are  contrary  to  the  Presi- 
dential Statement  of  Regulatory  Phi- 
losophy and  Principles  as  set  forth 
in  Executive  Order  12866.  It  is  par- 
ticulariy  perplexing  that  the  MMS  is 
proposing  new  information  collection 
requirements  with  respect  to  casual- 
ties at  a  time  when  the  Coast  Guard 
has  already  announced  a  rewrite  of 
its  regulations  in  33  CFR  146. 

After  twenty  years  of  joint  jurisdiction  it 
is  time  for  the  two  agencies  to  co- 
ordinate tlieir  activities  and  develop 
procedures  for  inter-Agency  ex- 
change of  information  rather  than  re- 
quire duplk^ative  reports. 


While  there  is  certainly  a  linkage  be- 
tween MMS  (or  the  Coast  Guard)  re- 
ceiving information  regarding  major 
fires,  major  oil  spillage,  death  or  se- 
rious injury  and  their  mandate  to 
conduct  an  investigation  and  make  a 
public  report,  both  Agencies  are  au- 
thorized, on  their  own  discretion,  to 
investigate  lesser  incidents,  report- 
able or  not.  This  could  be  made 
clearer  if  the  regulations  regarding 
investigations  were  not  included 
within  the  provisions  on  reporting. 


Incident  reporting  definitions  and 
threshokJs  are  included  to  specify 
wtiat  we  are  proposing  so  you  can 
examine  and  comment  on  the  poten- 
tial reporting  burden  (§250.105  and 
§250.187-190). 


MMS  and  the  USCG  have  woriced  to 
develop  reporting  requirements  in 
this  MMS  proposed  rule  ttiat  are  as 
consistent  as  possible  with  the 
USCG  proposed  mie  for  incidents 
where  both  agencies  have  mutual 
interest  and  responsitMlity.  The  elec- 
tronic reporting  proposed  in  this 
MMS  proposed  oile  would  allow  re- 
ports submitted  through  a  single 
point  to  satisfy  the  requirements  of 
trath  agencies. 


While  this  MMS  proposed  rule  pro- 
poses the  use  of  an  MMS  form  in 
conjunction  with  form  CG-2692, 
most  of  the  information  on  the  MMS 
form  is  not  duplicative  of  information 
requested  on  form  CG-2692.  MMS 
and  the  USCG  agree  that  a  joint  in- 
cident form  would  be  beneficial  to 
tx}th  the  industry  and  our  agencies. 
We  will  continue  to  wori<  on  devel- 
oping one  (§250.105  and 
§250.187-190). 

We  made  the  recommended  change. 
Infonmation  on  conducting  investiga- 
tions is  in  a  separate  section 
(§250.191). 
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Previous  proposed 
rule  section 


$250.20 


§250.20(3) 


§250.20(3) 


§250.20(3)(1) 


§2S0.20(d)(2) 


Comment 


Rstionsle 


MMS  response 


American  Petroleum  Institute/Offshore  Operators  CommittM 


Except  for  requirements  to  report  oil 
spills,  delete  3ll  ottier  reporting  re- 
quirements snd  incorporste  rec- 
ommendations of  the  USCG  NOSAC 
Incident  Reporting  Sutxx)mmittee 
established  on  April  22,  1998,  con- 
sisting of  MMS,  USCG  and  industry 
personnel. 


Industry  has  expressed  concerns  to 
the  MMS  th3t  "fires"  needs  to  be 
better  defined  since  industry  has 
confusion  on  what  needs  to  be  re- 
ported. We  lecommend  th3t  the 
MMS  include  3  description  or  defini- 

-  tion  for  what  a  fire  is  and  what  types 
of  fires  they  expect  to  receive  in  the 
reports. 

MMS  should  include  l3nguage  that  al- 
lows the  Operator  to  submit  this  in- 
formation martied  "ConfidentisI"  snd 
the  MMS  to  m3int3in  it  In  such  a 
way  without  divulging  the  details  that 
may  be  involved  in  legsl  action. 


We  recommend  that  this  subsection 
qualify  that  the  operation  must  be 
related  to  the  exercise  of  the  ease- 
ment, right-of-way,  or  other  permit. 


We  recommend  that  the  final  mle  qual- 
ify the  investigative  authority  so  that 
it  is  not  exercised  by  both  the  De- 
partment of  Transportation's  United 
States  Coast  Guard,  and  the  Depart- 
ment of  Interior's  MMS. 


Definitions    of    accidents    are    incon- 
sistent with   those  used  in   SEMP 
(NTL  98-6N)  and  those  required  by 
the    USCG    for    similar    incidents. 
These  proposed  regulations  in  many 
cases   duplicate    reporting    require- 
ments of  the  United  States  Coast 
Guard.  At  a  meeting  of  NOSAC  in 
Washington   on   April   22,    1998,   a 
Subcommittee   was   established   to 
review  and  recommend  changes  to 
improve  the  process  of  defining  and 
reporting  incidents  to  the  MMS  and 
the  USCG.  This  effort  was  endorsed 
by  Cardita  Kallaur,  Associate  Direc- 
tor for  Offshore  Minerals  Manage- 
ment.    Recommendations    will    be 
completed  by  October  1998. 
Significant  administrative  burden  would 
be  added  to  all  operators  if  this  pro- 
posed regulation  was  implemented 
This  would  be  the  most  expedient 
method  to   resolve  this  issue  and 
avoid  0MB  and  other  intervention  in 
adding  this  administrative  burden  to 
operators  and  contractors. 
To  avoid  uncertainty,  the  oile  should 
include    the    definition,     especially 
wfien  the  MMS  is  planning  to  use 
fires  as  one  of  the  criteria  included 
with  the  disqualification  procedures 
found  in  this  proposed  mle  in  Sec- 
tion  250.12.   The   preamble   states 
that  more  guidance  will  be  given  in 
an  NTL.  We  prefer  that  the  language 
be  included  in  a  rule. 
MMS  should  respect  the  confidentiality 
and  sensitivity  of  infomnafion  martted 
"Confidential"  as  they  do  with  other 
infomiation  they  receive  from  opera- 
tors. 


MMS  and  the  USCG  participated  in 
the  NOSAC  Subcommittee.  In  re- 
sponse to  the  subcommittees  rec- 
ommendations, the  two  agencies 
have  worthed  to  make  the  proposed 
reporting  requirements  as  consistent 
as  possible  with  those  in  the 
USCG's  proposed  rule  for  incidents 
that  are  of  interest  to  both  agencies. 
The  electronic  reporting  would  aHow 
reports  submitted  at  a  single  point  to 
satisfy  the  requirements  of  both 
agencies. 


Most  of  the  information  requested  in 
the  MMS  fonn  is  not  duplicative  of 
the  information  requested  in  form 
CG-2692.  We  will  continue  to  work 
with  the  USCG  on  developing  a  joint 
incident  reporting  form  (§250.105 
and  §250.187-190). 

Definitions  and  thresholds  are  Included 
so  that  operators/lessees  can  com- 
ment on  what  Is  proposed,  Including 
fires  (§250.105  and  §250.187-190). 


It  would  be  impossible  for  a  pipeline 
right-of-way  owner  to  be  aware  of 
any  accidents  which  might  happen 
to  occur  within  the  pipeline  right-of- 
way  corridor  which  did  not  directly 
influence  or  impact  the  exercise  of 
the  right-of-way  itself. 

The  cited  portions  of  the  OCS  Lands 
Act  specify  that  either  the  Secretary 
of  the  U.S.  Coast  Guard  may  insti- 
tute investigations,  but  not  both.  This 
limitation  must  be  contained  in  the 
regulations  in  order  for  them  to  be 
lawful. 


We  did  not  make  the  recommended 
change.  MMS  protects  proprietary 
information  submitted  by  lessees 
and  operators  to  protect  their  com- 
petitive interests.  Infomiation  that 
might  be  involved  in  legal  action  at 
some  unknown  time  In  the  future 
can  only  be  protected  It  if  falls  within 
one  of  the  exceptions  to  tt>e  Free- 
dom of  lnformatk>n  Act  and  Privacy 
Act(§250r491). 

We  included  recommended  changes  in 
§250. 191(b)  of  the  final  rule  for  Sub- 
part A,  Postlease  Operations  Safety 
(64  FR  72756,  December  28.  1999). 
Similar  language  is  Included  at 
§250. 187(a)  in  this  proposed  mle. 

We  included  recommended  changes  in 
§250.191(0)  of  the  final  mle  for  Sub- 
part A,  Postlease  Operations  Safety 
(64  FR  72756,  December  28.  1999). 
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Previous  proposed 
rule  section 


Comment 


Rationale 


MMS  response 


§  250.20(a)(2) 


We  recommend  that  [sic]  the  striking 
of  the  provision  which  only  allows 
panel  members  and  panel  experts  to 
address  questions  to  the  person  giv- 
ing testimony. 


This  provision  violates  ttie  provisions 
of  Section  22(f)  of  the  OCS  Lands 
Act  which  requires  that  the.  produc- 
tion of  documents  and  the  handling 
of  testimony  and  witnesses  be  anal- 
ogous to  the  Federal  Rules  of  Civil 
Procedures.  The  Federal  Rules  Of 
Civil  Procedures  give  the  party  at 
risk  for  citation  the  opportunity  to 
participate  In  questioning  of  wit- 
nesses in  the  course  of  any  hearing. 


However,  in  this  proposed  rule,  we  de- 
leted the  reference  to  the  USCG  be- 
cause procedures  outlined  in 
§250.191  apply  only  to  MMS  Inves- 
tigations. The  MOU  between  MMS 
and  the  USCG,,  signed  on  Decem- 
ber 16,  1998,  outlines  how  the  two 
agencies  will  coordinate  their  inci- 
dent investigation  activities  con- 
ducted under  the  authority  of  the 
OCS  Lands  Act,  as  amended  (43 
U.S.C.  1331  etseq.)  (§250.191). 

We  did  not  make  the  proposed 
changes.  Incident  investigations  are 
fact-finding  proceedings  without  ad- 
verse parties.  The  purpose  of  the  in- 
vestigation is  to  prepare  a  public  re- 
port that  determines  the  cause  of 
the  incident.  Persons  who  are  not 
panel  members  or  panel  experts 
may  have  interests  other  than  find- 
ing the  cause  of  the  incident.  Allow- 
ing them  to  question  the  person  giv- 
ing testinrK>ny  could  easily  lead  to  an 
adversarial  proceeding.  However,  in 
response  to  the  comment,  we  have 
deleted  the  reference  to  the  panel's 
legal  advisors  as  being  one  of  ttie 
categories  of  people  who  can  ques- 
tion the  person  giving  testimony 
(§250. 191(b)).  As  noted  eariier  in 
the  Preantbie,  we  also  propose  to 
remove  the  reference  to  civil  or 
criminal  issues  (§250.191).  That 
proposed  deletion  does  not  change 
MMS's  commitment  to  conduct  in- 
vestigations as  fact-finding  pro- 
ceedings in  a  non-adversarial  man- 
ner. However,  MMS  does  retain  its 
right  to  pursue  any  regulatory  viola- 
tions that  may  come  to  light  as  a  re- 
sult of  the  incident  investigation  in  a 
separate  penalty  proceeding.  Proce- 
dural safeguards  to  alleviate  the 
commenters'  concerns  are  already 
incorporated  into  MMS  regulations 
(see  30  CFR  250,  Subpart  N). 


Appendices 

The  following  appendices  will  not 
appear  in  the  Code  of  Federal 
Regulations.  Appendix  A  is  included  for 
reference.  We  solicit  your  comments  on 


the  new  MMS  forms  in  Appendices  B 
andC. 


Appendix  A — ^U.S.  Coast  Guard  Form 
CG-2692,  "Report  of  Marine  Accident, 
Injury  or  Death" 

Appendix  B — Department  of  the 
Interior  Form  MMS  142,  "Report  of 
OCS  Incident — Immediate  and  12 
Hour" 

Appendix  C — Department  of  the 
Interior  Form  MMS-143,  "Report  of 
OCS  Incident— IS  Day" 
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INSTRUCTIONS 

FOR  COMPLETION  OF  FORM  CG-2692 

REPORT  OF  MARINE  ACCIDENT.  INJURY  OR  DEATH 

AND  FORM  CG-2692A.  BARGE  ADDENDUM 


WHEN  TO  USE  THIS  FORM 

1.  This  form  satisfies  the  requirements  for  written  reports 
d  accidents  found  in  the  Code  of  Federd  RegulatiorBfor 
vessels,  Outer  Continentai  Shetf  (OCS)  fadllfies,  mobile 
offshore  drilling  units  (MODUs).  and  diving.  The  kinds  of 
acadents  that  must  be  reported  are  described  in  the 
following  instructions. 

VESSELS 

2.  A  vessel  accident  must  be  reported  If  it  occurs  upon  the 
naviaable  waters  of  the  U.S.,  its  territories  or  possessions; 
or  whenever  an  accident  involves  a  U.S.  vessel  wherever 
the  acadent  may  occur.  (Public  vessels  and  reaeational 
vessels  are  excepted  from  these  reporting  requirements.) 
]^aaad«tt  must  also  involve  one  of  the  following  (ref. 
46  CFR  4.05-1): 

11  A.  All  accidental  groundings  and  any  intentional 
grounding  which  also  meets  any  of  the  other  reporting 
criteria  or  creates  a  hazard  to  navigation,  the  environment, 
or  the  safety  of  the  vessel: 

B.  Loss  of  main  propulsion  or  primary  steering,  or 
an  associated  component  or  control  system,  the  loss  of 
w4iich  causes  a  reduction  of  the  maneuvering  capabilities 
of  the  vessel.  Loss  means  that  systems,  component  tarts, 
subs)«tems,  or  control  systems  do  not  perfbrm  the 
speofied  or  required  function; 

C.  An  occurrence  materially  and  adversely  affecting 
the  vessel's  seaworthiness  or  fitness  for  service  or  route 
including  but  not  limited  to  fire,  flooding,  failure  or  damage 
to  fixed  Tire  extinguishing  systems,  lifesaving  equipment  or 
bilge  pumping  systems; 

I    D.        Loss  of  life: 

E.  Injury  causing  any  person  to  be  incapacitated 
for  a  period  in  excess  of72  hours. 

F.  An  occurrence  not  meeting  arty  of  the  above 
giteria  but  resulting  in  damage  to  property  in  excess  of 
$25,000.  Damage  cost  includes  the  cost  of  laba  and 
material  to  restore  the  property  to  the  condition  which 
existed  prior  to  the  casualty,  but  it  does  not  include  the 
qost  of  salvage,  cleaning,  gas  freeing,  drydoddng  a 
demurrage. 


J' 


MOBILE  OFFSHORE  DRILUNG  UNITS 


4.  All  qCS  facilities  (except  mobHe  offshore  drill ino  units) 
engaged  in  mineral  exploration,  development  or  production 
acfiviTies  on  the  Outer  Continental  Shelf  of  the  U.S.  are 
required  by  33  CFR  146.30  to  report  accidents  resulting  in: 

A      Death; 

B.       Injury  to  5  a  more  persons  In  a  single  incident; 
moSman"?2"%S^"«  any  p«o„  ,o  be  incapad«ed  fc 

„t^^  ^?!l^^?ffecting  the  usefuilness  of  prim»y 
lifesaving  or  flref^ng  equipment; 

E.        Damage  to  the  facility  in  excess  of  $25,000 
resulting  from  a  collision  by  a  vessel; 

F        Damage  to  a  floating  OCS  facility  in  excess  of 
$25,000. 

5.  Foreign  vessels  engaged  in  mineral  exploration, 
development  or  production  on  the  U.  S.  Outer  Continentd 
Shelf,  other  than  vessels  already  required  to  report  by 
Instructions  2  and  3  above,  are  required  by  33  CFR 
146.303  to  report  casualties  that  result  in  any  of  the 
following: 


A. 

B. 

C. 
more 


Death; 

Injury  to  5  or  more  persons  in  a  single  incident; 

Injurycausing  any  person  to  be  incapacitated  for 

DMNQ 

6.  Diving  casualties  include  injury  or  death  that  ooatn 
while  using  underwater  breathing  apparatus  wtiile  diving 
from  a  vessel  or  OCS  facility.      ^    *^^  "« 

A.  COMMERCIAL  DIVING.  A  dive  is  considered 
commercial  if  it  is  for  commercial  purposes  from  a  vessel 
required  to  have  a  Coast  Guard  certfficate  of  inspection, 
fl-om  an  OCS  facility  or  in  its  related  safety  zone  or  in  a 
related  activity,  at  a  deepwater  port  or  in  its  safety  zone. 
Casualties  that  occur  dunng  commercial  dives  are  covered 
by  46  CFR  197.486  if  they  result  in: 

1.  Loss  of  life; 

2.  Injury  causing  incapacitation  over  72  hours; 

3.  Iniury  requiring  hospitalization  over  24  hours. 


MODUs  are  vessels  and  are  required  to  report  an 
acxident  that  results  in  any  of  the  events  listed  by 
Instruction  2-A  through  2-F  for  vessels.  Ref.  46  CFR 
4{»-1.46CFR109lTl) 

An  agency  may  not  oonkjct  a  sponsa.  and  a  person  is  not  requirBd  to  respond  to,  a  (»^^ 

Tlw  Coast  Guaid  estiiratas  tfiat  tfie  avarags  burden  for  ttiis  report  is  1  hour.  You  may  submit  m  comments  concmtMi  the  accuracy  or  tMs  buRtan 
^'S^^.ff  7^  ^*'CB?%>^  ^ reducing  the  burden  to:  CommanSnt  (&MOA),  U.S.  Coast  Ouwd.  Washington.  DC  206sS<to01  voSfiM  of  MarMMnSnt 
and  Budget.  Papen»«rk  Reduction  PrD»s!t  (21150003),  Washington.  DC  20603  .  '~-*'^~"   «v^  ■«'«—*—— 
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INSTRUCTIONS 

FOR  CX)MPLETION  OF  FORM  (X3-2692 

REPORT  OF  MARINE  ACCIDENT.  INJURY  OF  DEATH 

AND  FORM  CG-2692A.  BARGE  ADDENDUM 


In  addition  to  ttie  information  requested  on  this  form, 
also  provide  the  name  of  the  diving  supervisor  and,  if 
applicable,  a  dialled  report  on  gas  embolism  or 
decompression  sickness  as  required  by  46  CFR 
197.41D(aX9).  , 

Exempt  from  ttie  commercial  category  are  dives  for: 

1.  Marine    science    research    by    educational 
institutions: 

2.  Research  in  diving  equipment  and  technology; 

3.  Search  and  Rescue  controlled  by  a  government 
agency. 

B.  ALL  OTHER  DIVING.  Diving  accidents  not  covered 
by  Instruction  (6-A)  but  involving  vessels  subject  to 
Instruction  (2),  VESSELS,  must  be  roxxted  if  they  result 
in  death  or  injury  causing  incapacitation  over  72  hours. 
(Ref.  46  CFR  4.03-1(c)). 

HAZARDOUS  MATERIALS 

7.  When  an  accident  involves  hazardous  materials,  public 
and  environmental  health  and  safety  require  Immediate 
action.  As  soon  as  any  person  in  charge  of  a  vessel  or 
facility  has  knowledge  of  a  release  or  discharge  of  oil  or  a 
hazardous  substar)ce,  that  person  is  required  to 
immediately  notify  the  U.  S.  Department  of 
Transportation's  National  Response  Center  (telephone 
toll-free  80(M24-8802  -  in  theWashington,  DC.  area  call 
202-426-2675).  Anyone  else  knowing  of  a  pollutkxi 
incident  is  encourabed  to  use  the  toll-free  telephone 
number  to  report  it.  if  etioiogic  (disease  causing)  agents 
are  involved,  call  the  U.S.  Public  Health  Services  Center 
for  Disease  Control  in  Atlanta,  GA.  (teleohone  404-633- 
5313).  (Ref.  42  USC  9603;  33  6fR  153;  45  CFR  171.15) 

COMPLETION  OF  THIS  FORM 

8.  This  form  should  be  filled  out  as  completely  and 
accurately  as  possible.  Rease  type  or  print  dearly.  Fill  in 
all  blanks  that  apply  to  the  kind  of  accident  that  has 
occurred.  If  a  question  is  not  applicable,  the  abbreviatkxi 
"NA"  should  be  entered  in  that  £cace.  If  an  answer  is 
unknown  and  cannot  be  obtained,  the  abbreviation  "UNK" 
should  be  entered  in  ttiat  space.  If  "NONE*  is  the  correct 
response,  then  enter  it  in  that  space. 

9.  When  this  form  has  been  completed,  deliver  or  mail  it 
as  soon  as  possible  to  the  Coast  Guard  Marine  Safety  or 
Marine  Inspection  Office  nearest  to  the  kxatkxi  of  the 
casualty  or,  if  at  sea,  nearest  to  the  port  of  first  arrival. 


10.     Amplifying  information  for  completing  the  form: 

A.  Block  16  -  'LOCATION'  -  Latitude  and  longitude 
to  ttie  nearest  tenth  of  a  minute  should  atv^ays  be  entered 
except  in  those  rivers  and  waterways  where  a  mile  marker 
system  is  commonly  used.  In  these  cases,  the  mile 
number  to  ttie  nearea  tenth  of  a  mile  should  be  entered.  If 
the  latitude  and  longitude,  or  mMe  number,  are  unknown, 
reference  to  a  known  larvjifnark  or  ot>ject  (buoy,  ligttt,  etc.) 
with  distance  and  bearing  to  the  object  is  permissit>le. 
Always  identify  the  body  of  water  or  waterway  referred  to. 

B.  Tug  or  towboat  with  tow  -  Tugs  or  towboats  with 
tows  under  Their  control  stxxjld  complete  sril  applkable 
portkxis  of  the  CG-2692.  SECTION  II  should  be 
completed  if  a  barge  causes  or  sustains  damage  or  meets 
any  other  reporting  criteria.  If  additional  barges  require 
reporting,  the  "Barge  Addendum,"  CG-2692A,  may  be 
used  to  provide  the  information  for  the  additional  barges. 

C.  Moored/Anchored  Barge  -  If  a  barge  suffers  a 
casualty  while  moored  or  ancfiored,  or  breaks  away  from 
its  moorage,  and  causes  or  sustains  reportat>le  damages 
or  meets  any  ottier  reporting  aiteria,  erner  ttve  location  of 
its  moorage  in  Block  (1)  of  the  CG-2692  and  complete  the 
form  except  for  Blocks  (2)  through  (13).  The  details  will  be 
entered  in  SECTION  II  for  one  barge  and  on  the  'Barge 
Addendum"  CG-2692A,  for  additkxial  barges. 

D  SECTION  III  -  Personnel  Accident  Information  - 
SECTION  III  must  be  completed  for  a  death  or  Injury.  In 
addition,  applicable  portkxis  of  SECTIONS  I,  II  and  IV 
must  be  completed.  If  more  than  one  death  or  injury 
occurs  in  a  sirigle  inckjent,  complete  one  CG-2692  for  one 
of  the  persons  irijured  or  killed,  and  attach  additkxial 
CG-269ZS,  filling  out  Blocks  (1)  and  (2)  and  SECTION  III 
for  each  additional  person. 

E.  BLOCK  44  -  Describe  the  sequence  of  events 
wtvch  led  up  to  this  casualty.  Include  your  opinion  of  the 
primary  cause  and  any  contributing  causes  of  ttie  casualty. 
Briefly  desaibe  damage  to  your  vessel,  its  cargo,  and 
other  vessels/property.  Include  any  recommendations  you 
may  have  for  preventing_similar  casualties.  ALCOHOL 
AND  DRUG  INFORMATION.  Provide  the  following 
informatkxi  with  regard  to  each  person  determined  to  be 
directly  involved  in  the  casualty:  name,  positk)n  aboard  the 
vessel,  whether  or  not  the  person  was  under  the  influence 
of  alcohol  or  drugs  at  the  time  of  the  casualty,  and  the 
method  used  to  make  this  determination.  If  toxioological 
testing  is  conducted  the  results  should  be  included;  if 
results  are  not  avaHat>le  in  a  timely  manner,  provkle  the 
results  of  the  toxicoiogical  test  as  soon  as  practical  and 
indicate  that  this  is  the  case  in  block  44  of  the  casualty 
form. 


NOTICE:  The  information  collected  on  this  form  is  routinely  available  for  public  inspectkxi.  It  is  needed  by  the  Coast 
Guard  to  carry  out  its  responsibility  to  investicpte  marine  casualties,  to  identify  hazardous  conditions  or  situations  and  to 
conduct  stati^ical  analysis.  The  informatkxi  is  used  to  determine  whether  new  or  revised  saf^  initiatives  are  necessary 
for  the  protection  of  life  or  property  in  the  marine  environment. 


Anagancy  may  not  conduct  v  sponsor,  and  a  pereon  is  not  requirad  to  respond  to,  a  coUectian  of  Mbnnatfcxi  unless  It  dsplays  a  vaHd  0MB  control 
nunbor. 

T^e  Coast  Guard  estbnatas  that  ttw  avoags  twrdan  for  tNs  report  is  1 1vwr.  You  may  sutxnit  any  comments  concernhio  ttie  aocuacy  of  thto  burden 
estimate  or  any  suggestions  (or  reducing  ttw  txjnlen  to:  Commandant  (&MOA).  U.S.  Coast  Guanj.  Washington.  DC  2059S0001  a  Office  of  Management 
and  Budget.  PaiwrworkReduction  Pra^  (211&O003).  WasMnglaa  DC  206(0 
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DEPARTMENT  OF 
TI^»»PqSTATIOM 
y;S:COAST  GUARD 
C64aa2A(R«f.4«7) 


BARGE  ADDENDUM 


CcnkalNa21t 


Tt^fcmi  may  only  bBUMdVTatlJBon  to  faro  CoSRli^^ 


"OfgTBMjrrROL 
frMCA 


■oddant  dMcribad  on  fomt  C&2eS2. 


NAME0FVESSELrUMSwMMnw«ate*f,(/C&-»E9. 


: 


2Bi  Nbrm 


FOR  BARGE  CAUS»«0  OR  SU8TAXING  DAMAQE8 


D*TEOFAOCBBn- 


aarYavBtiit 


aq.Oamoga  Amount 

DAMAGE  TO  BARGE 
CARGO 


^D  SWGUSWN 
D  DOtJBLESiaN 


aBt.O«dilNuniiMr 


PHD 


»Ft 


aBbiTypa 


aBcUn^h 


28.  OpBraHnBOompviy 


2BitG(aMTani 


aB&USCGCerticMtf 
iTMpacllanlMuMtt 


2Bk.  OMOtbt  OMiMQi  b  B«Bi 


28.  Name 


FOR  BARGE  CAUSING  OR  SUSTAiNIWG  DAMAGES 


2ef.YwrBuilt 


2ej.  Damage  Amout 


^D  SWGLESKW 
D   DOtJBLESKIN 


26a.  OfcMl  Numbw 


2Bh.[MI 
FVW) 


AFT 


DAMAGE  TO  BARGE 
CARGO 


aUkTVpa 


2Bc.Lan0h 


2B.  Oparalne  Company 


2Bd.  Great  Tom 


lUSCG 


2Bk.  Deacriba  Oimaga  to  Barga 


26.Nvrw 


FOR  BARGE  CAUSING  OR  SUSTAINMG  DAMAGES 


2Br.YaarBult 


2e||.  DBnageAmoirt 


"»n  SWGIESKIN 
D  DOCBlESiqN 


26a.  Official  Ninber 


26h.On« 


AFT 


DAMAGE  TO  BARGE 
CARGO 


26b  Type 


26c.Lan0li 


20.  OpacainoCampwy 


26d.  Graaa  Tana 


26e.USCX;C«««ca»tf 
InapeclonisMjad  at 


26k.  Oaaehba  Ovnagt  to  Barga 


26.  Noma 


FOR  BARGE  CAUSING  OR  SUSTAINING  DAMAGES 


26>.yaarBuH 


26i.  Damage  Amout 

DAMAGE  TO  BARGE 
CARGO 


**D  SWGIESKIN 
D   DOUBLESKIN 


26a.  OScial  Nunbar 


26KOrrt 
FWD 


AFT 


266.  Type 


26c.  {j&ptfh 


2a.  OpaiaingCampaty 


26(1  Greaa  Tone 


2Ba.USCGCartfcate(tf 
tnapaclcniiauedit 


26k.  Deacfiba  Oanagt  to  Barge 


26.NBnM 


FOR  BARGE  CAUSING  OR  SUSTANUNG  DAMAGES 


aaiYwrBtiH 


2B|.  OwnflgB  Anxuil 

DAMAGE  TO  BARGE 
CARGO 


*»D  SWGIESWN 
D   DOUBIESMN 


26a.O«cialNifnbw 


2EhOrrt 


AFT 


SK5>l»Tb«E)iKp«rionmalJnfllhiiiip<»«) 


2Bb.Type 


26c.  Langti 


26d.  Graaa  Tent 


261.  OparaMng  Company 


26a.US06CarMca«or 

■napedonleautdtt 


26k.  Oatcribe  DMnagi  to  Barge 


PREVIOUS  EOraONIMV  BE  UKO 
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Paga  2  C&MUA  (R«f.  447) 


FOR  BARGE  CAUSING  OR  SUSTAMING  DAMAGES 

2Be.USCGCMtMcrt»ar 
lna|Mc«anlMMdat: 

2t.NMM 

aB^OMcMNumtMr 

2n>.Tyi» 

aScLMigh 

aBdOioMTm 

aBr.YavBt« 

*»n  SIN6LESWN 
D   CXXBlfSKM 

asvOnn 

FWD 

AFT 

2S.Opar«ingCofn|Mny 

aq.  OMiMo*AiTwurt 

aSk.  OMOiiw  Ownag*  to  B«g» 

» 

CARGO 

FOR  BARGE  CAUSING  OR  SUSTAINING  DAMAGES 

aBe.USC6Cei1Wcalsof 
tatpadlanlMMdat 

Z.NMW 

aBL  OIRdal  Nunber 

aaxType 

aecLanglt 

a6d.  Grass  Tons 

asr.YevBuK 

**n  SWGLESKW 
D    DOUBlfSKM 

2Eh.Qralt 
RND 

AFT 

as.  OperalingComiMny 

aSj.  DHnagsAfnotrt 

aek.  Oesoibs  Damage  to  Bags 

^r^r9ac 

t 

CARGO 

FOR  BARGE  CAUSING  OR  SUSTAINING  DAMAGES 

a6e.USCGCec81icatoaf 
kspeciian  Issued  at 

aS-ttene     . 

aBa  Official  Number 

aabType 

2Bc.l0r%0\ 

aBdCmasTons 

a».  Yaw  Butt 

**D   SWGl£SKIN 
D   OOUBL£SKIN 

2eh.DraR 
FWD 

AFT 

2Bi.  Operating  Comfiany 

aGj.  OsnagaAmoml 

a6k.  OMCribe  Oanags  to  Barge 

DAMAQE  TO  c 

Mnuc 

CARGO 

1 

FOR  BARGE  CAUSWG  OR  SUSTAINING  DAMAGES 

aeaUSCGCenifcatoar 

aB.Name 

aGo-OOIcial  Number 

aSbLType 

a6cl^n^ 

aed  Groes  Tar« 

aVYaarButt 

*»n  S»IGl£SKIN 
D   DOUBIESKW 

aehOraK 
FWD 

AFT 

aa.  Operating  Company 

aSj.OHTMgt  Amort 

DAMAGE TOe 
CARGO 

lARGE 

aGk.  Oeecribe  DMnage  to  Barge 

FOR  BARGE  CAUSING  OR  SUSTAINING  DAMAGES 

aBeiUSOGCertNicatoor 

as.  Name 

6 

aSa-Oddal  Number 

afib-Type 

aecteni^ 

aBd.  Groes  Tons 

aar.  Year  Butt 

^D  SWGUESKIN 
D   DOUBLE  SKIN 

aSh.  Draft 
FWD 

AFT 

26i.  Operalng  Company 

aej.  Ovnaga  Amou< 

a6k.  Deecribe  Damage  to  Barge 

UAMAOc  1 0  c 

mr«3C 

CARGO 
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U^  DepartmeBt  «r  Oe  Iirterior 

Minerals  Management  Service 


APPENDIX  B 


OMB  Control  Number  1010-XXXX 
0MB  Approval  Expires  xxxxxxxxx  xx,  xxxx 


Sectfonl. 


Report  of  OCS  Incident 
Immediate  and  12  Hour 


Identify  which  reportis  being  submitted  (Select  one): 

IMMEDIATE  REPORTING  CATEGORY:         12-HOUR  REPORTING  CATEGORY: 

_  FoUow-up  Repoit  {Submit  wUhin  5  days)       _  Initial  Report  (Submit  within  12  hours) 
—  Final  Report  (Submit  within  60  days)  _  Follow-up  Report  (Submit  within  5  days) 


Section  2. 


List  any  attached  documents  tieing 
suljmitted  with  this  fonn: 

CG-2692      Y    _.  N 

Others:  


\.Xia£(mm/dd/yyyy): 
Time  (Load): 

(Same  as  included  in  CG-2692, 
item  014, 15) 

2.  Area/Block/Lease  (Siufoce 
Location): 

3.  Distance  from  shore: 
miles 

•> 

4.  Water  Depth  at  locttoo: 
fat 

5.  Name  of  Vessel  or  Facility 
{Same  as  included  in  CG-2692. 
item  01): 

6.  Type  of  Facility  nanoed  in 
itein#5(5«tecf<»n<): 

Fixed                     Floating 

_  MODU             _  Vessel 

7.  Rig  Name  (//<i(^erfn/ t/uin 
item  05): 

8.  Pipeline  Segment  No.  ({^ 
known;  if  not  known,  locate 
pipeline  by  departing  and 
arriving  fitciUty): 

9.  Operatug  Company  (5<im«  (u 
identified  in  CG-2692.  ium  *18): 

10.  Affiliation  of  Person  in 
Charge  (As  identified  in  C6- 
2692,  item  »19): 

Enqrioyed  by  Operator     v 

Employed  by  Contractor 

11.  Name  of  Company  for 
Person  in  Charge  (// 
contractor  checked  in  item 
010): 

12.  If  incident  involved  a 
helicopter,  provide  the  name  of 
the  Helicopter  Company: 

Sections 


13.  Does  a  contracting  company 
operate  the  facility  on  behalf  of 
the  operator? 
_  Y     _  N 

14.  IfYes  in  item  #13.  identify 
the  contracting  company  (Name, 
city,  slate,  telephone): 

15.  Name  of  other  contractor  companies  involved  in  dte  incident 
(Name,  city,  state  and  type  of  contractor): 

16.  Overall  operation  at  time  of 

incident  (Select  any  that  apply): 

_  Production        _  DriUing 

_  Woikover         _ 

Completion 

_  Pipeline            _  Vessel 

Other 

17.  Specific  operation  at  timr  of 
incident  (Welding,  crane 
operations,  painting,  etc): 

18.  CMd  incident  involve  a 
release  of  H2S?  _  Y  _  N 

If  Yes,  what  was  the  15- 
minute  time-wei^ted  average 
atmospheric  concentration  of 
H-.S?                  ppm 

19. If  incident  involved  injuries, 
how  many  of  these  involved  a 
LostWorkdav? 

If  incident  involved  a  duality,  was 
the  teality  a  result  of  natural 
causes?_  Y  _  N 

20.  Duration  of  Incident: 

Seconds 
Minute.^ 
Hour 
Days 

21.  If  a  facility  was  involved,  was 
it  evacuated? 

_  Ccmipletdy 

Partially 

_  Not  at  all 

22.  Spilled  Prtxfaict  (Select 

one): 

_  None    _  Oil 

Diesel         Condensate 

_  Hydraulic  fluid 
Other 

23.  Volume  Spilled  (Indicate 
total  yolume/hydrocarbon 
volume): 

1              None 

/              Gals     • 

/              Bbis 

/              Other 

24.  Slick  Size  (//u/(ca/ej(cJbs(z« 
and  circle  yards  or  miles  as 
impropriate): 

yank  /  mile«  hy 

25.  Source  of  spill  product 
released: 

26.  Slick  Appearance  (Select  one): 

Barely  visible 

_  Brown  sheen         _  Rainbow  Sheen   _  Silvery  Sheen 

Yellowish  Brown  _   Light  Brown       _  Dark  Brown 

Lieht  Blv:k                   Dark  Ri<>/-ir 

yank  /  mil*!S 

1 

MMS  Form  MMS-142  (Month  Year) 


PagelofS 
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27.  Describe  remedial  action 
taken: 


28.  Was  clean-up  activated? 

_  Y  _  N 

If  Yes,  what  was  the  estimated 
response  time?  (From  time  of  spill 
until  equipment  reached  the  site): 


3 1 .  Property  Damage  {Describe  all  property  damaged  and  the  nature  of 
that  damage  for  each  OCS  facility  and  vessel  involved  in  the  incident): 


Section  4. 


33.  What  precautions  or  actions 
were  taken  to  isolate  known 
sources  of  ignition  prior  to  the 
incident? 


37.  If  incident  involved  an  OCS 
fKility.  is  it  manned  24  hours  per 
day?  _  Y        _  N 

Was  it  manned  at  the  time  of  the 
collision?  _  Y  N 


41.  Well  Name: 


Well  Number  (A/"/ Wo.): 


Lease  Number  (Bottom  hole 
location,  if  different  than  item  #2): 


44.  BOP  Stack  Configuration  (Zii« 
components): 


47.  Well  Control  Equipment 
JaiOaUx  activated  (Select  one): 


Annular  BOP 
.  SCSSV 
Blind 


Pipe 
SSV 
Blind  Shear 


29.  Type  of  clean-up 
equipment  used : 

Skimmer 

Containment  Boom 

Absorption  Equipment 

Dispersants 

_  Other. 


30.  Estimated  recovery  (/firficaif 
volume  ofhydrocarbon  only): 

gals 


bUs 


32.  Property  Damage  Amount  (List  the  dollar  amount  of  damage 
for  each  OCS  facility  and  vessel  involved  in  the  incident): 


_  Other 


AdditJonal  Information  for  Fires  and  ExplosJons 


34.  Source(s)  of  Ignition: 


Source<s)ofFuel: 


35.  Type  of  Fuel  (Select  one 

or  more): 

_  Gas  _  Oil 

Diesel  •    Condensate 

Hydraulic 

_  Other  (specify): 


Additional  Information  for  Collisions 


36.  TypeofRrefighting 
Equipment  utilized: 

None 

_  Handheld 
_  Wheeled  Unit 

Fixed  Chemical 

Water  Spray 

_  Odier  (specify): 


38.  Were  the  Navigat:onal  Aids 
working  properly? 
—  Y  _  N 

Were  they  in  use  at  the  time  of 

the  collision? 

_  Y  _  N 


39  Was  the  colhsion  within  .5 
miles  of: 

Vessel  traffic  fairway 

Lightering  operation  area? 

_  Y      _  N 


Additional  Information  for  Loss  of  Well  Control 


40.  If  Yes  in  item  #34,  did  the 
proximity  to  one  of  these  areas 
possibly  contribute  to  the 
incident? 

_  Y      _  N 


42.  Primary  operation  ongoing 
at  time  of  Loss  of  Well  Control 
(Selea  one): 

Drilling     Completion 

Workovcr Production 

Were  simdltaneous  operations  in 
[wogress  at  the  time  of  the  Loss 
of  Well  Control? 
_  Y  _  N 


45   BOP  Size: 


.inches 


BOP  Pressure  Rating: 
psi 


48.  If  incident  occurred  during 
drilling: 

Type  of  Diverter  Installed: 

Single  Spool 

_  Dual  Spool 
None 


43.  Fluid  Type  in  hole: 

Condensate       Gas  and  condensate 

_  Oil  Base  Mud    _  Water  Base  Mud 

Diesel  Seawater 

Cement  Completion  Ruid 

_  Other 


Fluid  Weight: 


-PPg 


46.  Date  of  last  BOP  test 
prior  to  incident: 


Pressure  of  last  BOP  test  prior 
to  incident:  psi 


Diverter  System 
Valve  Size: 
Line  Size: 


.inches 
.iix:hes 


Was  well  diverted?  _  Y  _  N 


49.  If  incident  occurred 
during  workover,  completion, 
or  production: 

TypeofSSSV: 

Was  the  tree: 

_  On  _Off 

W&i  surface  safety  equipment 

in  service? Y     N 


SO.  If  incident  occurred  during  or 
after  cementing: 

What  was  the  proper  waiting  on 

cement  time? hours 

Was  it  achieved? 
_  Y       _  N 

Was  casing  reciprocated? 
_  Y       _  N 
Was  casing  centralized? 
_  Y       _  N 
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SI.  Describe  how  the  incident  happened: 


FhMJ  Rcpwt  CondnrioBS 


52.   Cause(s)  of  incident: 


S3.  Recommendations  to  prevett  recurrence  of  similar  incidents: 


Signature  of  person  submitting  form 


Date  form  is  submitted 


2. 
3. 
4. 


5. 
6. 


Instructions 

MMS-142  is  to  be  used  for  reporting  incidents  that  fall  into  the  "Immediate"  or  "12-Hour"  reporting  category  as  defined  in  30 

CFR  250.188  and  §  250.189(a).  Incidents  reported  under  these  sections  require  submission  of  the  U.S.  Coast  Guard's  Form  CG- 

2692  (Rev.  6-87)  (or  successor)  and  this  form.  Additional  procedures  fc«-  reporting  incidents  under  these  sections  can  be  found  in 

§250.190. 

Identify  the  type  of  report  being  submitted  in  Section  1 . 

Additional  information  may  be  attached  and  submitted  with  this  form.  Attachments  should  be  listed  in  Section  1. 

Complete  the  CG-2692  and  MMS-142  as  noted  below: 

IMMEDIATE  REPORTING  CATEGORY:  Follow-up  Report  -  SubmU  CG-2692  and  MMS-142.  Sections  1-3 

IMMEDIATE  REPORTING  CATEGORY:  Final  Report  -  Submit  MMS-142,  Sections  1-4 

12-HOUR  REPORTING  CATEGORY:  Initial  Report  -  Submit  CG-2692  and  MMS-142.  Sections  1-2 

12-HOUR  REPORTING  CATEGORY:  Follow-up  Report  -  Submit,  MMS-142.  Sections  1-3 

Provide  information  for  all  questions.  You  may  indicate  "N/A"  for  not  applicable  or  "none"  as  appropriate. 

Information  requested  in  shaded  boxes  should  be  supplied  as  specified  from  tiie  appropriate  question  on  the  CG-  2692. 


PAPERWORK  REDUCTION  ACT  OF  1»5  (PRA)  STATEMENT:  The  PRA  (44  VS.C.  3501  et  stq.)  requires  us  » infann  you  Dal  we  colta  tUs 
infonnaiioD  to  obtain  knowledge  of  equipment,  procedures,  and  citcumsttnces  involved  in  OCS  inddeots   MMS  uses  the  informsnon  to  idenbfy  DCS 
incident  causes  and  trends  in  outer  to  improve  safety  on  the  OCS  through  legulatioa.  peifonnanoc  standards,  research,  cooperative  inilialives  with  industry, 
and  put>licabca  of  incident  information.  Responses  are  mandatory  (43  U.S.C.  1334).  Proprietary  dan  are  covered  under  30  CFR  250. 196.  Anagcacymay 
not  coodnct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of  infonnaOon  unless  it  displays  a  currently  vabd  OMB  CooOol  Nun*«r. 
nMc  reporting  burden  for  this  forni  is  estimated  to  average  2  3/4  hours  per  response,  including  tiine  for  reviewing  instrucoons.  gadiering  data,  and 
conpleliag  and  reviewing  the  form.  Direct  comments  regarding  the  burden  estimate  or  any  otha  aspect  of  lias  (arm  to  the  kfonnatnn  CoUectiaa  Ckaiaace 
Officer.  Mail  Stop 4230.  Minerals  Management  Service,  1 849 C  Street.  N  W. ,  Washington,  DC.  20240. 
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Minerals  Management  Service 


APPENDIX  C 


OMB  Control  Number:   1010-XXXX 
0MB  Approval  Expires  xxxxxxxxx  xx,  xxxx 


Report  of  OCS  Incident 
ISDay 

1      This  form  is  to  be  used  for  reporting  incidents  that  fall  into  the  1 5-day  reporting  category  as  defined  in  30 
CFR  250. 189(b).  This  includes: 

•  Incidents  not  reported  under  30  CFR  250. 1 88  or  30  CFR  250. 1 89(a)  that  result  in  lost  workdays  to  one 
person. 

•  All  fires  not  reported  under  30  CFR  250. 1 88  or  30  CFR  250. 1 89(a),  excluding  those  completely 
contained  in  the  hving  quarters. 

•  Gas  leaks  as  defined  in  30  CFR  250. 1 05 . 

•  All  non-weather  related  incidents  when  personnel  muster  for  evacuation. 
Additional  procedures  for  reporting  incidents  under  this  section  can  be  found  in  §  250. 1 90. 

3.  Provide  information  for  all  questions.  You  may  indicate  "N/A"  for  not  applicable  or  "none"  as  appropriate. 

4.  This  report  must  be  submitted  within  15  days  of  the  incident. 


2. 


1 .  Date  [mm/dcUyyyy): 
Time  (Local): 


2.  Area/Block/Lease 
(Surface  Location): 


5.  Pipeline  Segment  No.  (if  known:  if   |  6.  Operating  Company: 
iiol  known,  locale  pipeline  by 
deponing  and  arriving  facility): 


8.  Type  oflncident: 

Fire 

Gas  Leak 

Muster  for  Evacuation 

Injury  Involving  Lost 

Workday 


9.  If  Incident  Involved  a 
Muster  for  Evacuation, 
Was  the  Facility 
Subsequendy 
Evacuated? 
Y  N 


3.  Facility  Name: 


4.  Rig  Name  (If  different  than 
item  #i): 


7.  Person  in  Charge  at  Time  oflncident  (Name,  company, 
address,  telephone): 


1 1 .  Property  Damage 
Amount  ( Total  dollar 
amount  resulting  from 
the  incident): 


12.  Person  making  report 
(Name,  company,  telephone): 


13.    Brieny.  describe  how  the  incident  occurred  (Include  the  nature  of  injuries  and  property  damage): 


Signature  of  person  submitting  form 


Date  form  is  submitted 


PAPERWORK  REDIICTION  ACT  OF  1995  (PRA)  STATEMENT:  The  PRA  (^  U  S.C  3501  et  seq  )  rcqu.,rs  us  to  inlorm  you  thai  wt  collcc.  .his 
mlormafon  to  obtan  knowledge  of  equipment,  procedures,  and  circumstances  involved  in  OCS  incidents    MMS  uses  the  information  to  HJentify  OCS 

Td  rh.l'o.T  '  f  "!;j    .'"  ?       '"  *"^°'"  ''^^^  °"  ""  °*^^  ''"^'8''  '^"'"*°"- 1^°"™""  '««nd»"ls.  research,  cooperative  initiatives  wiih  industry, 
and  publication  ol  incKlen.  in.ormahon.  Responses  are  mandatory  (43  US  C.  1 334).  Proprietary  data  are  covered  under  30  CFR  250  I  %  An  agency  rmy 
not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to.  a  collection  of  information  unless  it  displays  a  currently  valid  OMB  Control  Number 
Public  reporting  burden  for  this  form  is  estimated  to  average  85  minutes  per  response,  including  time  for  reviewing  instructions,  gathering  data  and 
completing  and  reviewing  the  form.  Direct  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  form  to  the  Information  Collection  Clearance 
Olficer.  Minerals  Management  Service.  Mail  Stop  4230.  1849  C  Street.  N.W..  Washington.  DC.  20240.  "i<.i«i*-« 
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Public  Comments  Procedures 

Our  practice  is  to  make  comments, 
including  the  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  may  be 
circumstances  in  which  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
the  law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  conunents.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

According  to  the  criteria  in  Executive 
Order  12866,  this  rule  is  not  a 
significant  regulatory  action. 

(1)  This  proposed  rule  will  not  have 
an  annual  economic  effect  of  $100 
million  or  adversely  affect  an  economic 
sector,  productivity,  jobs,  the 
enviromnent,  or  other  units  of 
government.  A  cost-benefit  and 
economic  analysis  is  not  required. 
Current  incident  reporting  regulations 
require  that  MMS  be  notified  of  certain 
types  of  incidents.  This  proposed  rule 
revises  these  requirements  by  providing 
more  specific  definitions  and  thresholds 
for  which  incidents  must  be  reported 
and  by  requiring  submission  of  written 
incident  reports.  It  provides  more 
consistency  with  USCG  reporting 
requirements  for  incidents  where  the 
two  agencies  have  mutual  interest  and 
responsibility.  Written  reports  must  be 
submitted  electronically.  MMS  and  the 
USCG  continue  to  work  on  changes  to 
their  procedures  that  would  allow  a 
report  to  be  sent  to  both  agencies  in  one 
submission.  The  proposed  rule  will 
have  an  economic  effect,  but  it  is  much 
less  than  $100  million  per  year.  Costs  to 
comply  with  this  proposed  rule  involve 
the  cost  of  making  the  appropriate 
notifications  and  reports.  These  costs 
include  some  one-time  set-up  costs  that 
we  have  estimated  at  $491,000  and  an 
annual  incremental  reporting  cost  for 
making  the  oral  notifications  and 
submitting  the  written  reports  over  and 
above  the  annual  reporting  cost  in  the 
current  MMS  regulations.  The  annual 
incremental  reporting  cost  is  estimated 
at  $64,512.  These  costs  are  explained  in 


the  follovdng  Regulatory  Flexibility  Act 
section. 

(2)  This  proposed  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  The  only  agency  ^ected  is  the 
USCG.  As  noted,  MMS  and  the  USCG 
have  worked  together  on  this  proposed 
rule  to  minimize  incident  reporting 
inconsistencies  between  the  two 
agencies  and  are  working  to  develop  a 
single  point  electronic  reporting  system 
to  streamline  the  reporting  process 
between  the  two  agencies. 

(3)  This  proposed  rule  vdll  not 
materially  affect  entitlements,  grants, 
user  fees,  loan  programs,  or  the  rights 
and  obligations  of  their  recipients.  It 
only  deals  with  incident  reporting 
requirements  for  OCS  lessees/operators 
and  pipeline  right-of-way  holders. 

(4)  This  proposed  rule  will  not  raise 
novel  legal  or  policy  issues.  MMS 
worked  with  the  USCG  to  make  the 
requirements  as  consistent  as  possible 
with  their  requirements  and  is  working 
with  them  to  develop  an  electronic 
reporting  system  tliat  would  allow 
written  reports  to  be  submitted  through 
a  single  point  to  both  agencies.  This 
proposed  rule  does  have  a  unique 
feature — it  lists  USCG  reporting 
requirements  for  incidents  where  both 
agencies  have  mutual  interest  and 
responsibility.  We  included  the  USCG 
requirements  so  that  both  MMS  and 
USCG  requirements  for  these  incidents 
can  be  found  in  one  location.  However, 
this  is  an  MMS  proposed  rule.  It  does 
not  require  reporting  to  the  USCG. 
Those  requirements  are  foimd  in  the 
USCG  regulations.  The  USCG  will  also 
need  to  take  some  action  that  allows  the 
appropriate  segments  of  their  regulated 
conununity  to  report  incidents 
electronically  according  to  the  MMS 
regulation. 

We  will  work  closely  with  the  USCG 
as  we  review  the  comments  to  the 
proposed  rule  and  finalize  the  incident 
reporting  regulation.  As  a  result  of  this 
continued  coordination,  we  anticipate 
that  at  an  appropriate  time,  the  USCG 
will  issue  a  regulation,  or  other 
appropriate  notice,  that  describes  how 
electronic  reporting  under  the  MMS 
regulation  can  be  used  to  satisfy  USCG 
requirements.  Once  the  USCG  has 
issued  this  notice,  submission  of  the 
required  incident  reports  through  the 
electronic  system  should  satisfy  both 
MMS  and  USCG  requirements  for 
incidents  when  both  agencies  have  a 
mutual  interest  and  responsibility.  This 
should  provide  for  continued 
coordination  between  the  two  agencies, 
while  allowing  each  agency  the 
flexibility  to  exercise  its  statutory 
responsibilities. 


Regulatory  Flexibility  (RF)  Act 

The  Department  of  the  Interior 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  the  RF  Act  (5  U.S.C.  601 
et  seq.).  An  RF  analysis  is  not  required. 
Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required. 

This  rule  applies  to  all  lessees/ 
operators  and  pipeline  right-of-way 
holders  operating  on  the  OCS.  Lessees/ 
operators  fall  under  the  Small  Business 
Administration's  North  American 
Industry  Classification  System  (NAICS) 
code  211111,  Crude  Petroleiun  and    " 
Natural  Gas  Extraction.  Under  this 
NAICS  code,  companies  with  less  than 
500  employees  are  considered  small 
businesses.  MMS  estimates  that  130 
lessees/operators  explore  for  and 
produce  oil  and  gas  on  the  OCS; 
approximately  70  percent  of  them  (91 
companies)  fall  into  the  small  business 
category. 

A  pipeline  company  (non-producer)  is 
a  small  entity  if  it  is  a  liquid  pipeline 
company  with  fewer  than  1,500 
employees,  or  a  natural  gas  pipeline 
company  with  gross  annual  receipts  of 
$25  million  or  less.  MMS's  database 
indicates  that  there  are  88  pipeline 
right-of-way  holders  who  do  not  own  an 
interest  in  any  oil  and  gas  leases  on  the 
OCS.  Fifty-seven  of  these  companies  are 
either  major  energy  companies  (large  oil 
and  gas  or  pipeline  transmission 
companies),  or  wholly  owned 
subsidiaries  of  these  companies. 
Another  13  entities  were  either  formed 
by  partnerships  am6ng  major  producers 
and  transporters  or  have  "arms-length" 
contractual  relationships  with  several 
major  producers  on  the  OCS  for  which 
they  provide  transportation  services.  It 
is  our  understanding  that  in  such 
relationships  one  of  the  major  partners 
usually  serves  as  the  "managing 
partner"  of  the  entity  so  that  the  entity 
(whether  a  partnership  or  a  corporation) 
is  not  actually  independent  in  the  usual 
sense.  The  remaining  18  entities  could 
be  categorized  as  small  independent 
pipeline  companies  in  the  sense  that 
they  provide  transportation  services  for 
sevei^  non-major  oil  or  gas  producers 
with  which  they  have  an  "arms-length" 
but  symbiotic  business  relationship. 
These  companies  are  represented  by 
NAICS  code  213112,  "Support 
Activities  for  Oil  and  Gas  Operations." 

Thus,  there  are  218  companies 
affected  by  this  proposed  rule,  of  which 
109  would  be  considered  small 
businesses.  The  costs  to  comply  with 
the  reporting  requirements  proposed  in 
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this  rule  include:  (1)  some  one-time  set- 
up costs  and.  (2)  an  annual  incremental 
reporting  cost  for  making  the  required 
notifications  and  written  reports  over 
and  above  the  reporting  cost  in  the 
current  MMS  regulation.  This  proposed 
rule  does  not  include  any  recordkeeping 
requirements. 

This  proposed  rule  will  affect  both 
small  and  large  businesses.  All 
companies,  large  and  small,  will  inciur 
some  one-time  costs  to  modify  their 
incident  reporting  systems  to 
incorporate  the  new  requirements.  And 
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all  companies,  both  large  and  small,  will 
have  to  notify  MMS  and  submit  the 
appropriate  reports  when  they  have  an 
incident  on  the  OCS  that  falls  within  the 
scope  of  the  regulation. 

Although  109  of  these  companies  are 
technically  small,  we  believe  that  only 
those  small  businesses  that  do  not  have 
adequate  computer  equipment  (one-time 
set-up  costs)  or  Internet/email  access 
(annual  cost)  at  the  location  from  where 
they  vdll  initiate  or  submit  their  written 
reports  will  inciu"  some  extra  costs.  We 
estimate  that  only  5  percent  of  the  small 


companies  (or  11  companies)  would 
inciu-  these  costs.  These  11  companies 
might  incur  $5,000  per  company  for 
one-time  set-up  costs  and  $360  per 
company  for  annual  Internet/email 
maintenance.  The  estimated  cost  to  be 
paid  only  by  the  11  small  companies 
compared  to  the  estimated  total  cost  for 
all  companies  is  shovtm  below.  These 
costs  are  based  on  the  portion  of  the 
costs  that  are  over  and  above  costs  of  the 
current  regulations. 


Cost  type 


Total  One  Time  Set-Up  Costs 

Annual  Costs: 

Internet/Email  Cost 

Incremental  Cost  of  Notification  and  submission  of  Reports 
Total  Annual  Incremental  Costs 


Total  cost  to 
all  companies 


$491,000 


3,960 
60,552 
64,512 


Total  cost  ttiat 
would  be  paid 

only  by  1 1 
small 

companies 


$55,000 


3,960 

0 
3,960 


Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
.  wish  to  comment  on  the  enforcement 
actions  of  MMS.  call  toll-free  (888)  734- 
3247. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  proposed  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  SBREFA. 
This  rule: 

(1)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
Costs  to  comply  with  these  revisions 
involve  some  one-time  set-up  costs  and 
an  annual  incremental  reporting  cost 
(for  making  the  oral  notifications  and 
submitting  written  reports)  over  and 
above  the  cost  in  the  current  MMS 
regulations.  The  total  set-up  costs  were 
estimated  at  $491,000.  The  incremental 
annual  reporting  costs  were  estimated  at 
$64,512. 

(2)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consmners, 
individual  industries,  federal,  state,  or 
local  government  agencies,  or 
geographic  regions.  The  minor  costs 
involved  in  complying  with  the  revised 
MMS  reporting  requirements  will  not 
cjiange  the  way  the  oil  and  gas  industry 
conducts  business,  nor  will  it  affect 
regional  oil  and  gas  prices.  Therefore,  it 


will  not  cause  major  cost  increases  for 
consumers,  the  oil  and  gas  industry,  or 
any  govenunent  agencies. 

(3)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States  based 
enterprises  to  compete  with  foreign- 
based  enterprises.  All  lessees/operators 
and  pipeline  right-of-way  holders, 
regardless  of  nationality,  will  have  to 
comply  with  the  reporting  requirements 
of  this  rule.  The  rule  will  not  affect 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  the  United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Paperwork  Reduction  Act  (PRA)  of  1995 

The  proposed  rule  requires 
information  collection.  According  to 
section  3507(d)  of  the  PRA  we  have 
submitted  an  information  collection 
request  (ICR)  (form  0MB  83-1)  to  the 
OMB  for  review  and  approval  of  the 
proposed  MMS  reporting  requirements. 

The  title  of  the  MMS  ICR  for  the 
proposed  rule  is  "Proposed 
Rulemaking— 30  CFR  250,  Subpart  A— 
Incident  Reporting  Requirements." 
Potential  respondents  are  approximately 
130  Federal  OCS  lessees  and  operators, 
and  88  pipeline  right-of-way  holders 
who  do  not  own  an  interest  in  any  oil 
and  gas  leases  on  the  OCS.  Responses 
are  mandatory.  This  collection  of 
information  does  not  include 
proprietary  information  and.  for  MMS 
reporting  purposes,  does  not  include 
questions  of  a  sensitive  nature. 


It  should  be  looted  that  the  proposed 
rule  does  refer  to.  but  does  not  require, 
reporting  to  the  USCG  on  form  CG- 
2692.  OMB  has  approved  the  USCG 
form  CG-2692  information  collection 
requirements  imder  OMB  Control 
Number  2115-0003.  with  a  current 
expiration  date  of  January  31.  2005.  To 
avoid  duplicate  reporting  requirements 
as  much  as  possible,  the  proposed  rule 
allows  respondents  to  use  form  CG- 
2692  to  report  certain  incidents  to  MMS. 
Respondents  would  submit  the  form 
electronically  to  provide  simultaneous 
transmission  to  both  MMS  and  USCG. 
Our  ICR  to  OMB  includes  the  burden  for 
completing  this  form  when  it  is  required 
by  MMS.  Although  this  might  result  in 
a  small  double  counting  of  the  burden 
hours,  it  would  be  very  insignificant. 
The  USCG  estimates  receiving  7,000 
CG-2692/2692A  forms  each  year,  and 
we  estimate  only  124  of  those  7,000 
forms  would  apply  to  MMS  reporting 
requirements. 

As  explained  earlier  in  the  preamble, 
the  CG-2692  form  does  not  cover  all  of 
the  incidents  pertinent  to  MMS  nor  does 
it  contain  certain  information  that  MMS 
needs.  Therefore,  we  are  proposing  two 
new  MMS  forms  that  would  be 
submitted  only  to  MMS.  The  forms  are 
designed  to  avoid,  to  the  extent 
possible,  duplicating  information 
captured  on  form  CG-2692.  The 
proposed  new  forms  are: 

Form  MMS-142.  Report  of  OCS 
Incident  (Immediate  and  12  Hour) 

Form  MMS-143.  Report  of  OCS     . 
Incident  (15  Day) 
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It  also  should  be  noted  that  the 
proposed  rule  does  allow  respondents  to 
sutsnit  copies  of  internal  reports  in  lieu 
of  form  MMS-142  as  their  "final 
report,"  if  the  company  report  covers  all 
of  the  required  information. 

Hour  Burden 

TTie  information  collected  on  form 
CG-2692  and  the  new  MMS  forms 


expand  and  add  to  the  currently 
approved  notification  and  reporting 
requirements  in  30  CFR  250.191  on 
accidents  (994  burden  hours),  §  250.490 
on  H2S  releases  (26  burden  hours),  and 
30  CFR  254.46  on  oil  spills  (59  burden 
hours).  We  would  reduce  the  respective 
reporting  burdens  for  requirements  in 
those  sections  in  conjimction  with  final 
regulations  becoming  effective.  The  ICR 


submitted  to  OMB  for  this  proposed 
rulemaking  covers  the  total  estimated 
burden  for  MMS  reporting 
requirements.  There  are  no  proposed 
recordkeeping  requirements.  The 
following  chart  summarizes  the 
estimated  hour  burden  (coliunn  4  has 
been  rounded  to  the  nearest  hoiu')  of  the 
proposed  rule. 


Reporting  requirement 


Orar  notification  of  incident  

"Immediate"  Category  Follow-up  Report  using  form  CG-2692  and  MMS- 
142,  Sections  1-3  

"Immediate"  Category  Final  Report  using  fomi  MMS-142,  Sections  1-4  (or 
company  report)  

"12-Hour"  Category  Initial  Report  using  form  CG-2692  and  MMS^142.  Sec- 
tions 1-2 

"12-Hour"  Category  Follow-up  Report  using  form  MMS-142,  Sections  1-3 

"15-Day"  Category  Report  using  form  MMS-143 

Submit  additional  information  for  clarification  when  requested  by  MMS  


Totals 


Estimated 
number  of  no- 
tices or  reports 

per  year 


Estimated 

hour  burden 

calculated  in 

minutes 


142 


124 


-- 


750 
186 


1.445 


10 

220 

160 

145 

115 

85 

60 


Annual  hour 

(rounded) 

burden 


24 

455 

173 

215 

171 

1,063 

186 


2,287 


Annual  hour 

tHjrden  cost  @ 

$50/hour 


$1,200 

22,750 

8,650 

10,750 
8,550 

53,150 
9,300 

•114,350 


*°''®.Jl'i>  ^°"?'^'"9"  o'  •^O"^'  t^'S  cost  is  slightly  lower  than  costs  shown  in  other  sections  which  were  calculated  in  fractions  of  hours  OMB  re- 
quires ICRs  to  be  submitted  in  wftole  hours. 


Non-Hour  Cost  Burden 

As  discussed  in  previous  sections  of 
the  Preamble,  in  order  to  submit  reports 
electronically,  all  companies  may 
experience  some  one-time  set-up  costs. 
A  few  of  the  smaller  companies  may 
incur  additional  set-up  costs  and  new 
annual  Internet/email  access  costs. 

Most  companies  already  have 
reporting  and  data-gathering  systems  to 
investigate  and  report  incidents 
internally.  Most  also  have  systems  and 
procediues  in  place  to  notify  MMS  and 
the  usee  of  incidents  and  to  submit 
required  USCG  written  reports.  These 
established  systems  may  need  to  be 
modified  and  personnel  trained  to 
address  the  change  in  reporting 
thresholds  and  new  MMS  written  report 
requirements.  We  estimate  this  may  take 
40  hours  per  company.  At  a  cost  of  $50 
per  hoiu-,  the  total  cost  for  the  218 
companies  is  estimated  at  $436,000  for 
one-time  set-up  costs. 

Some  of  the  approximately  109  small 
entities  affected  by  the  proposed  nde 
may  need  to  pvuchase  additional 
computer  equipment  with  Internet 
access  at  the  location  from  where  they 
will  initiate  or  submit  written  reports. 
We  estimate  about  5  percent  (11 
companies)  may  experience  an 
additional  one-time  investment  of 
approximately  $5,000  for  a  total  of 
$55,000  that  would  not  be  a  "usual  and 
customary"  business  expense  for  these 
companies. 


These  same  11  companies  would  also 
incur  a  monthly  Internet/email  account 
expense  of  approximately  $30  per 
month  or  $360  per  year/company  for  a 
total  reciuring  armual  operation  and 
maintenance  cost  of  $3,960. 

PRA  Comments 

As  part  of  our  continuing  effort  to 
reduce  paperwork  and  respondent 
burdens,  MMS  invites  the  public  and 
other  Federal  agencies  to  comment  on 
any  aspect  of  the  reporting  burden  in 
the  proposed  rule.  You  may  submit  your 
comments  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB.  Send  a  copy  of  yoiu'  comments  to 
MMS.  Refer  to  the  "Addresses"  section 
for  mailing  instructions.  MMS  will 
summarize  written  conunents  and 
address  them  in  the  final  rule  preamble. 
The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
ciuxently- valid  OMB  control  number. 
OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  best  assiued  of  having  its  full  effect 
if  OMB  receives  it  by  August  7,  2003. 
This  does  not  affect  the  deadline  for  the 
public  to  comment  to  MMS  on  the 
proposed  regulations. 


a.  We  specifically  solicit  comments  on 
the  following  questions: 

(1)  Is  the  proposed  collection  of 
information  necessary  for  MMS  to 
properly  perform  its  functions,  and  will 
it  be  useful? 

(2)  Are  the  estimates  of  the  burden 
hoiu^  of  the  proposed  collection 
reasonable? 

(3)  Do  you  have  any  suggestions  that 
would  enhance  the  quality,  clarity,  or 
usefulness  of  the  information  to  he 
collected? 

(4)  Is  there  a  way  to  minimize  the 
information  collection  biuden  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology? 

b.  In  addition,  the  PRA  requires 
agencies  to  estimate  the  total  annual 
reporting  and  recordkeeping  "non-hour 
cost"  burden  resulting  from  the 

.  collection  of  information.  We  solicit 
your  comments  on  this  item,  including 
the  accuracy  of  our  estimates  previously 
discussed  or  any  others  we  have  not 
identified.  For  reporting  and 
recordkeeping  only,  your  response 
should  split  the  cost  estimate  into  two 
components:  (1)  the  total  capital  and 
start-up  cost  component  and,  (2)  annual 
operation,  maintenance,  and  purchase 
of  services  component.  Your  estimates 
shoidd  consider  the  costs  to  generate, 
maintain,  and  disclose  or  provide  the 
information.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
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technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate{s),  and  the  period  over  which  you 
incur  costs.  Generally,  your  estimates 
should  not  include  equipment  or 
services  purchased:  before  October  1, 
1995;  to  comply  with  requirements  not 
associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practice. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
this  rule  does  not  have  Federalism 
implications.  It  does  not  substantially 
and  directly  affect  the  relationship 
between  the  Federal  and  State 
governments.  This  rule  applies  to 
lessees/operators  and  pipeline  right-of 
way  holders  on  the  OCS.  It  does  not 
impose  costs  on  States  or  localities.  Any 
costs  will  be  the  responsibility  of  the 
lessees/operators  and  pipeline  right-of 
way  holders. 

Takings  Implication  Assessment 
(Executive  Order  12630) 

According  to  Executive  Order  12630, 
this  proposed  rule  does  not  have 
significant  Takings  implications.  A 
Takings  Imphcation  Assessment  is  not 
required.  This  rule  revises  existing 
incident  reporting  regulations.  It  does 
not  prevent  any  lessee,  operator,  or 
pipeline  right-of-way  holder  from 
performing  operations  on  the  OCS, 
provided  they  follow  the  regulations. 

Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
imduly  burden  the  judicial  system  and 
does  meet  the  requirements  of  sections 
J(a)  and  3(b)(2)  of  the  Order. 

National  Environmental  Policy  Act  of 
1969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 
environmental  assessment  is  not 
required.  This  rule  only  revises 
reporting  requirements  for  incidents  on 
the  OCS  through  oral  notification  and 
electronic  submission  of  written  reports. 
It  does  not  require,  promote,  or  modify 
the  conduct  of  operations  or  activities 
on  the  OCS. 

Unfunded  Mandates  Reform  Act 
(UMRA) 

According  to  the  UMRA  (2  U.S.C. 
1501  et  seq): 

(1)  This  rule  wiU  not  "significantly  or 
uniquely"  affect  small  governments.  A 
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Small  Government  Agency  Plan  is  not 
required.  This  rule  revises  reporting 
regulations  for  oil  and  gas  operations 
and  does  not  involve  the  activities  of 
any  small  governments,  so  no  small 
governments  are  affected. 

(2)  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  i.e.,  it  is  not  a 
"significant  regulatory  action"  imder 
the  UMRA.  This  rule  does  not  have  any 
Federal  mandates. 

Govemment-to-Govemment 
Relationship  With  Tribes 

According  to  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  evaluated  potential 
effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  potential  effects  because  the  OCS 
operating  regulations  have  no  effect  on 
any  Indian  tribe. 

Clarity  of  the  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this 
proposed  mle  easier  to  understand, 
including  answers  to  questions,  such  as 
the  following: 

(1)  Are  the  requirements  in  the 
proposed  rule  clearly  stated? 

(2)  Does  the  proposed  mle  contain 
technical  language  or  jargon  that 
interfere  with  its  clarity? 

(3)  Is  the  description  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  proposed  mle?  What  else  can  we  do 
to  make  it  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concem  how  we  could  make  this 
proposed  mle  easier  to  understand  to: 
Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229, 1849  C 
Street,  NW.,  Washington,  DC  20240. 
You  may  also  e-mail  the  comments  to 
this  address:  Exsec@ios.doi.gov. 

List  of  Subjects 

30  CFR  Part  250 

Continental  shelf;  Environmental 
impact  statements;  Environmental 
protection;  Government  contracts; 
Investigations;  Mineral  royalties;  Oil 
and  gas  development  and  production; 
Oil  and  gas  exploration;  Oil  and  gas 
reserves;  Penalties;  Pipelines;  Public 
lands — mineral  resources;  Public 
lands — rights-of-way;  Reporting  and 
recordkeeping  requirements;  Sulphur 
development  and  production;  Sulphur 
exploration;  Surety  bonds. 


30  CFR  Part  254  '      ' 

Continental  shelf;  Environmental 
protection;  Oil  and  gas  development 
and  production;  Oil  and  gas  exploration; 
Pipelines;  Public  lands — mineral 
resources;  Public  lands — rights-of-way; 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  21,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  MMS  proposes  to  amend 
30  CFR  Part  250  and  Part  254  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  30  CFR 
Part  250  continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  et  seq. 

2.  In  §  250.105  the  following 
definitions  are  added  in  alphabetical 
order: 

§250.105    Definitions 

***** 

Collision  means  the  striking  of: 

(1)  An  OCS  facility  by  a  vessel  or 
helicopter;  or 

(2)  Two  vessels  together  where  at  least 
one  is  engaged  in  OCS  activities, 
regardless  of  whether  one  or  both 
vessels  are  in  motion. 
***** 

Fire  means  the  phenomenon  of 
combustion  manifested  in  light,  flame, 
and  heat  and  has  the  same  meaning  as 
in  the  American  Petroleum  Institute, 
Recommended  Practice  14Gr  Third 
Edition,  December  1, 1993.  In  addition, 
the  term  fire  as  used  in  this  part 
includes  incidents  of  combustion  that 
involve  smoke  with  no  visible  flame. 

Gas  release  means  any  unintentional 
release  of  gas  at  an  OCS  facility  that 
could,  without  corrective  action,  raise 
hydrocarbon  or  other  gas  concentrations 
to  the  lower  flammable  (explosive) 
limit.  Gas  releases  do  not  include  events 
where  gas  is  successfully  released 
through  the  vent  or  flare  system. 
***** 

Incident  means  an  accident  or 
unexpected  event  occiuring  in  the 
course  of  an  OCS  activity  that  affects  or 
is  likely  to  affect  operational  safety  or 
environmental  protection.  "Incident" 
includes  the  term  "casualty"  and 
"marine  casualty"  used  in  United  States 
Coast  Guard  (USCG)  regulations. 
***** 

Loss  of  well  control  means  either  of 
the  following: 

(1)  Uncontrolled  flow  of  formation  or 
other  well  fluids.  The  flow  may  be 


i! 
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between  two  or  more  exposed 
formations  or  it  may  be  at  or  above  the 
mudline.  This  includes  imcontrolled 
flow  resulting  from  failures  of  either 
surface  or  subsurface  equipment  or 
procedures. 

(2)  Flow  of  formation  or  other  well 
fluids  through  a  diverter. 

***** 

Mobile  Offshore  Drilling  Unit  (MODU) 
means  a  vessel,  other  than  a  public 
vessel  of  the  United  States,  that  is 
capable  of  engaging  in  drilling 
operations  for  exploration  or 
exploitation  of  subsea  resources. 
***** 

OCS  activity  means  any  activity  on 
the  OCS  associated  with  exploration, 
development,  production,  transporting, 
or  processing  of  OCS  mineral  resoiuces, 
including  but  not  limited  to,  oil  and  gas. 

OCS  facility  means  any  artificial 
island,  installation,  pipeline,  or  other 
device  permanently  or  temporarily 
attached  to  the  seabed,  erected  for  the 
purpose  of  exploring  for,  developing, 
producing,  or  transporting  resomx:es 
from  the  OCS.  This  term  does  not 
include  ships  or  vessels  for  transporting 
produced  hydrocarbons.  A  MODU  is  an 
OCS  facility  when  it  is  located  on  the 
area  covered  by  a  lease,  easement,  right- 
of-way,  or  permit  and  is  engaged  in 
operations  related  to  the  exercise  of 


rights  imder  that  lease,  easement,  right- 
of-way,  or  permit. 

*        *        *        *        * 

Property  damage  means  the  cost  of 
labor  and  material  to  restore  all  affected 
items,  including,  but  not  limited  to, 
OCS  fecilities,  vessels,  or  helicopters,  to 
their  condition  before  the  damage. 
I*roperty  damage  does  not  include  the 
cost  of  salvage,  cleaning,  gas-freeing, 
drydocking,  or  demurrage  of  an  OCS 
facility,  vessel,  or  helicopter. 
***** 

Reportable  releases  0/H2S  gas  means 
a  gas  release  that  results  in  a  15-minute 
time-weighted  average  atmospheric 
concentration  of  H2S  of  20  ppm  or  more 
anywhere  on  the  facility,  as  defined  in 
30  CFR  250.490(1). 
***** 

Vessel  means  any  watercraft  or  other 
artificial  contrivance  used,  or  capable  of 
being  used,  as  a  means  of  transportation 
on  the  water.  The  term  "vessel"  does 
not  include  atmospheric  or  pressure 
vessels  used  for  containing  liquids  or 
gases. 

Vessel  engaged  in  OCS  activities 
means  any  vessel  that  is  located  within 
500  meters  of  an  OCS  facility  and  is 
engaged  in  any  OCS  activity. 
***** 

3.  Section  250.190  is  redesignated 
§250.186. 

4.  New  §§  250.187  through  250.190 
are  added  to  read  as  set  foiSi  below: 


§250.187    What  is  the  scope  of  the  incklani 
reporting  requirements? 

(a)  The  reporting  requirements  in 
§§  250.188  through  250.190  apply  to 
incidents  that:  - 

(1)  Occiu  on  the  area  covered  by  your 
lease,  easement,  right-of-way,  or  other 
permit;  and 

(2)  Are  related  to  operations  resulting 
from  the  exercise  of  your  rights  under 
yoiu  lease,  easement,  right-of-way,  or 
l>ermit.  This  includes  incidents 
involving  vessels  engaged  in  OCS 
activities  as  defined  in  §  250.105. 

(b)  You  may  be  required  to  report 
incidents  described  in  §§  250.188  and 
250.190  to  the  USCG  under  USCG  rules. 
You  may  use  the  notifications  and 
reports  that  you  make  to  MMS  imder 
those  sections  to  satisfy  USCG  incident 
reporting  requirements  if  and  to  the 
extent  allowed  by  USCG  regulations. 

(c)  Nothing  in  this  subpart  relieves 
you  from  making  notifications  and 
reports  of  incidents  that  may  be 
required  by  other  regulatory  agencies. 

§  250.1 88    What  incidents  must  i 
immediately  report  to  MMS,  USCG,  National 
Response  Center  (NRC),  or  the  Responsible 
Party? 

(a)  After  aiding  the  injured  and 
stabilizing  the  situation,  you  must 
immediately  make  the  following  oral 
notifications  and  written  reports  for  any 
of  the  incidents  indicated  in  the 
following  table. 


If  ttie  following  incident  occurs: 


(1)  All  incidents  resulting  in  death,  except  for  deaths  due  to  natural  causes 

(2)  Ail  incidents  involving  injuries  that  result  in  one  or  more  of  the  foliowing: 

(i)  Hospitalization  of  a  person  for  more  than  48  hours  within  5  days  of  the 

incident: 
(ii)  Fractured  bone  (other  than  in  a  finger,  toe,  or  nose); 
(iii)  Loss  of  limb; 
(iv)  Severe  hemorrhaging; 
(v)  Severe  damage  to  a  musde,  nerve,  or  tendon; 
(vi)  Damage  to  an  intemal  organ;  or 
(vii)  Evacuation  to  shore  of  three  or  more  people 

(3)  All  losses  of  well  control 

(4)  All  fires,  explosions,  or  other  incidents  that  result  in  property  damage 
greater  than  $100,000. 

(5)  AH  collisions  resulting  in  property  damage  greater  than  $100,000  

(6)  Any  incident  that  impairs  the  operation  of  any  OCS  facility's  primary:  .... 

(i)  Lifesaving  equipment;  or 

(ii)  Firefighting  equipment.  • 

(7)  AM  reportat)(e  releases  of  H2S  gas 

(8)  All  oil  spills  (per  § 254.46(a))  which  includes:  Z'"'^""""'"". 

(i)  A  spill  from  your  facility; 

(ii)  A  spill  from  another  offshore  facility;  or 
(iii)  An  offshore  spill  of  unknown  origin. 


You  must  make  im- 

nriediate  oral  notifk:a- 

tion  to: 


And  provkte  the  foltowing  written  reports 
to: 


MMS 
USCG 
MMS 
USCG 


MMS 

MMS 

USCG 

MMS 

USCG 

MMS 

USCG 


MMS 
NRC 


Foilow-up  report 
(within  5  days  un- 
less otherwise  speci- 
fied) to: 


MMS 
USCG 
MMS 
USCG 


MMS 

MMS 

USCG 

MMS 

USCG 

MMS 

USCG 


MMS 
No  report 


Final  report  (within 
60  days)  to: 


MMS 


MMS  - 
MMS 

No  report. 

No  report. 


No  report. 
No  report. 
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If  the  following  incident  occurs: 


(9)  Oil"  spills  from  your  facility  of  one  barrel  or  more  (per  §254  46(b))  in- 
cludes: 


(i)  Spills  of  one  barrel  or  more; 

(ii)  Spills  of  unknown  size  but  ttiougfit  to  be  one  ban-el  or  more;  or 
(iii)  Spills  not  originally  reported,  but  subsequently  found  to  be  one  barrel 
or  more. 

(10)  Oil  spills  resulting  from  operations  at  anottier  offstiore  facility  (per 
§  254.46(c)). 

(11)  Vessels  engaged  in  OCS  activities  ttiat  are  Involved  in  the  Incidents 
listed  In  46  CFR  4.05-(1)(a)(1>  through  4.05-(1)(a)(4). 

(12)  All  releases  of  hazardous  substances  in  reportable  quantities  as  re- 
quired by  the  Environmentat  Protection  Agency  regulations  at  40  CFR 
§302.6.  Hazardous  Substances  and  reportable  quantities  are  listed  at  40 
CFR  §302.4. 


You  must  make  im- 
mediate oral  notifk:a- 
tion  to: 


And  provkle  the  following  written  reports 
to: 


Folk)w-up  report 
(within  5  days  un- 
less otherwise  speci- 
fied) to: 


MMS  NRC 


MMS  and  the 
Responsible  Party 
MMS  USCG 

NRC 


MMS  Report  due 
within  15  days 
after  the  spillage 
has  been  stopped 


No  report 
MMS  USCG 
No  report 


Final  report  (within 
60  days)  to: 


MMS  For  spills  of 
200  barrels  or 
more  only. 


No  report. 
No  report. 
No  report. 


MMS  =  the  appropriate  Minerals  Management  Servk:e  District  Supervisor 

,^9^  ^^  National  Response  Center  (NRC)— toll  free  number:  1-800-^24-8802 

USCG  =  the  nearest  United  States  Coast  Guard  Marine  Safety  Office,  Marine  Inspection  Office,  or  Coast  Guard  Group  Office 


(b)  Notifications  and  written  reports 
made  by  the  owner,  agent,  master, 
operator,  or  person  in  charge  of  a  vessel 
will  satisfy  the  reporting  requirements 
for  that  vessel. 


(c)  Nothing  in  this  subpart  relieves  the 
obligation  for  any  vessel  that  is  not 
engaged  in  OCS  activities  to  provide 
notification  and  reports  to  the  USCG  as 
required  by  46  CFR  4.05. 


§  250.1 89    What  other  incidents  must  I 
report  to  MMS? 

(a)  You  must  submit  the  following 
written  reports  to  MMS  for  any  of  the 
incidents  indicated  in  the  following 
table. 


If  the  following  incident  occurs: 


Provide  the  following  written  reports: 


(1)  All  incidents  not  reported  under  §250.188(a)  resulting  in  Injuries  or  Illnesses  to  more  than 
one  person  that  involve  either:  ; 

(1)  Days  away  from  wori<;  or  "     

(ii)  Restricted  work  or  job  transfer 

(2)  All  explosions  that  result  In  property  damage  equal  to  or  less  than  $100  000 

(3)  All  fires,  collisions,  and  other  Incidents  not  reported  In  §250.188(a)  that  result  in  "p'roTCrtv 
damage  equal  to  or  less  than  $100,000  but  greater  than  $25  000    .  ►-    ^~  / 

.(4)  All  fires  not  reported  In  §250.188(a)  or  paragraph  (3)  of  this  section  resulting  In  iniuries'or'iii- 
nesses  that  involve  medial  treatment  beyond  first  aid  to  more  than  one  person 

(5)  All  incidents  not  reported  under  §250.188(a)  or  paragraphs  (1H4)  of  this  section  resu'lting'in 
an  injury  or  illness  to  one  person  that  involves  either:  

(i)  Days  away  from  wori<;  or 

(ii)  Restricted  work  or  job  transfer. 

(6)  All  other  fires  not  reported  under  §250.1 88(a)  or  paragraphs  (3H4)  of  this  section,  excluding 
those  completely  contained  in  the  living  quarters  

(7)  Gas  Releases """ '" 

(8)  All  non-weather-related  incidents  when  personnel  muster  for  evacuation"!.""!""!'!" 


Initial  report 

(within  12 

hours) 


Folkjwup  re- 
port (within  5 
days) 


15-day  report 

(within  15 

days) 


X 
X 
X 


(b)  To  determine  if  an  injiuy  or  illness 
involves  "days  away  from  work," 
"restricted  work  or  job  transfer,"  or 
"medical  treatment  beyond  first  aid," 
you  should  use  the  recording  criteria  in 
the  Occupational  Health  and  Safety 
Administration's  regulations  at  29  CFR 
19{)4.7(b)(l)(ii),  1904.7(b)(l)(iii),  and 
1904.7(b)(l)(iv),  respectively. 


§250.190    What  reporting  procedures  must 
I  follow? 

(aj  General  procedures. 

(1)  You  must  submit  all  written 
reports  electronically. 

(2)(i)  You  must  make  an  oral 
notification  within  24  hours  and  submit 
the  appropriate  written  reports  for 
incidents  that  are  not  reported,  but  are 
later  found  to  be  reportable. 

(ii)  You  must  make  the  appropriate 
oral  notifications  and  submit  the 


appropriate  reports  for  incidents  that 
have  been  reported  but  are  later  found 
to  be  reportable  under  a  different 
section  or  paragraph. 

(3)  MMS  District  Supervisor  may 
require  additional  information  on  a 
case-by-case  basis,  if  the  District 
Supervisor  concludes  that  the 
information  is  needed  to  determine  the 
cause  of  the  incident. 
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(4)  You  must  submit  written  reports 
on  the  appropriate  forms  as  indicated  in 
the  following  table. 


n  you  are  reporting  under 


(i)  §250.188 
(ii)  §250.188 


(iii)  §  250. 189(a)(l)-§25t).  189(a)(4)  . 
(iv)  §  250. 189(a)(l)-§  250. 189(a)(4) . 
(V)  §  250. 189(a)(5)-§  250. 189(a)(8) 


and  making  this 
type  of  report 


for  incidents  reported  to  MMS  or  to  MMS  and 
USCG,  use: 


CG-2692  and  MMS-142,  Sections  1-3. 
MMS-142.  Sections  1-4;  or  conipany  reports  as  in- 
dicated in  §250.190(b)(2). 
CG-2692  and  MMS-142,  Sections  1-2. 
MMS-142,  Sections  1-3. 
MMS-143. 


Note:  For  incidents  reported  to  the  MMS  and  USCG  under  §250.188{a)(1 1),  you  need  only  submit  a  form  CG-2692  for  the  Follow-up  Report. 


(b)  Reporting  procediu«s  for  incidents 
listed  in  §250.188. 

(1)  If  you  are  submitting  reports  under 
§  250.188  to  fulfill  USCG  requirements, 
you  must  make  a  written  report  for  each 
OCS  facility  and  vessel  involved  in  the 
incident. 

(2)  You  may  submit  copies  of 
company  incident  reports  to  fulfill  the 
Final  Report  requirement  as  long  as  all 
the  information  requested  by  form 
MMS-142  is  included. 

(3)  If  you  submit  a  Final  Report 
within  the  timeframe  listed  for  the 
Follow-up  Report,  no  additional 
reporting  is  required. 

5.  In  §  250.191,  the  following  changes 
are  made: 

A.  The  section  heading  is  revised  and 
new  introductory  text  is  added  as  set 
forth  below. 

B.  Paragraphs  (a),  (b),  and  (c)(2)  are 
removed. 

C.  Paragraphs  {c)(l).  (c)(3),  and  (c)(4) 
are  redesignated  paragraphs  (a),  (c),  and 
(d),  respectively. 

D.  New  paragraph  (b)  is  added  to  read 
as  set  forth  below. 

§  250.191     How  does  MMS  conduct  incident 
investigations? 

Any  investigation  that  MMS  conducts 
under  the  authority  of  sections  22(d)(1) 
and  (2)  of  the  Act  (43  U.S.C.  1348(d)  (1) 
and  (2))  is  a  fact-finding  proceeding 
with  no  adverse  parties.  The  purpose  of 
the  investigation  is  to  prepare  a  public 
report  that  determines  the  cause  or 
causes  of  the  incident.  The  investigation 
may  involve  panel  meetings  conducted 
by  a  chairperson  appointed  by  MMS. 
The  following  requirements  must  be  met 
for  any  panel  meetings  involving 
persons  giving  testimony. 
***** 

(b)  Only  panel  members  and  any 
experts  the  panel  deems  necessary  may 
address  questions  to  any  person  giving 
testimony. 

***** 

6.  In  §  250.490  the  following  changes 
are  made: 


A.  In  paragraph  (1),  the  last  word 
"facihty"  is  revised  to  read  "OCS 
facility'. 

B.  Two  new  sentences  are  added  to 
the  end  of  the  paragraph  to  read  as  set 
forth  below. 

§250.490    Hydrogen  sulfide. 

***** 

(1)  *  *  *You  must  submit  a  written 
Follow-up  Report  for  these  gas  releases. 
All  notifications  and  reports  required  in 
this  paragraph  must  be  made  according 
to  §§  250.187  through  250.188  and 
§250.190. 


PART  254— OIL-SPILL  RESPONSE 
REQUIREMErfTS  FOR  FACILITIES 
LOCATED  SEAWARD  OF  THE  COAST 
UNE 

7.  The  authority  citation  for  part  254 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  132f 

8.  In  §  254.46,  the  following  changes 
are  made: 

A.  hi  paragraphs  (b),  (b)(1),  (b)(2)  and 
(c),  the  word  "Regional"  is  revised  to 
read  "District". 

B.  New  paragraphs  (b)(3)  and  (d)  are 
added  to  read  as  follows: 

§  254.46    Whom  do  I  notify  if  an  oil  spill 
occurs? 


(b)  *  *  * 

(3)  You  must  submit  a  written  final 
report  for  any  spill  from  yoiu-  facility  of 
200  barrels  or  more. 
***** 

(d)  You  must  make  all  notifications 
and  reports  required  in  this  section 
according  to  §§  250.187  through  250.188 
and  §  250.190  of  this  chapter. 

(FR  Doc.  03-16782  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 
[CGD05-0a-062] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Isle  of  Wight  Bay,  Ocean  City, 
MD 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to  , 
establish  permanent  special  lo(^ 
regulations  for  fireworks  displays  over 
the  waters  of  Isle  of  Wight  Bay,  Ocean 
City,  Maryland.  These  special  local 
regulations  are  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  fireworks  displays.  This 
action  is  intended  to  restrict  vessel 
traffic  in  portions  of  Isle  of  Wight  Bay 
during  the  events. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  8,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oax).  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  hand-deliver  them  to 
Room  119  at  the  same  address  between 
9  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  or  fax 
them  to  (757)  398-6203.  The  Auxiliary 
and  Recreational  Boating  Safety  Branch, 
Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  pubhc,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copjdng  at  the  above 
address  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.L. 
Phillips,  Project  Manager,  Auxiliary  and 
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Recreational  Boating  Safety  Branch,  at 
(757) 398-6204. 
SUPPLEMENTARY  INFORMATTON: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {CGD05-03-O62), 
indicate  the  specific  section  of  this 
doamient  to  which  each  conunent 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  conmients 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Several  times  each  year,  O.C.  Seacrets, 
Inc.  sponsors  fireworks  displays  over 
the  waters  of  Isle  of  Wight  Bay,  Ocean 
City,  Maryland.  The  fireworks  are 
laiihched  from  two  pontoon  boats 
anchored  near  the  O.C.  Seacrets  Dock  in 
the  vicinity  of  117  W.  49th  Street.  Ocean 
City,  Maryland.  A  small  fleet  of 
spectator  vessels  normally  gathers 
nearby  to  view  the  event.  Due  to  the 
need  for  vessel  control  during  the 
fireworks,  vessel  traffic  will  be 
temporarily  restricted  to  provide  for  the 
safety  of  spectators  and  transiting 
vessels. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
permanent  special  local  regulations  on 
specified  waters  of  Isle  of  Wight  Bay. 
The  regulated  area  will  include  all 
waters  within  150  feet  aroimd  the 
pontoon  boats.  The  special  local 
regulations  will  be  enforced  annually 
fitjm  9:15  p.m.  to  10:15  p.m.  on 
Memorial  Day,  July  4th,  August  6th,  and 
Labor  Day.  If  the  fireworks  are  delayed 
by  inclement  weather,  the  special  local 
regulations  will  be  enforced  from  9:15 
p.m.  to  10:15  p.m.  the  next  day.  The 
effect  will  be  to  restrict  general 
navigation  in  the  regulated  area  during 
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the  fireworks  displays.  Except  for 
vessels  authorized  by  the  Coast  Guard 
Patrol  Conunander.  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area.  These  regulations  are  needed  to 
control  vessel  traffic  during  the  event  to 
enhance  the  safety  of  spectators  and 
transiting  vessels. 

Regolatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6  (a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Although  this  proposed  regulation 
will  prevent  traffic  from  transiting  a 
portion  of  Isle  of  Wight  Bay  diu-ing  the 
events,  the  effect  of  this  proposed 
regulation  will  not  be  significant  due  to 
the  Umited  duration  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local. Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  proposed  regulated  area  has  been 
narrowly  tailored  to  impose  the  least 
impact  on  general  navigation  yet 
provide  the  level  of  safety  deemed 
necessary.  Vessel  traffic  will  be  able  to 
transit  Isle  of  Wight  Bay  by  navigating 
around  the  regulated  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  The  owners  or 


operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  Isle  of  Wight 
Bay  during  the  event. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  proposed 
rule  would  be  in  effect  for  only  4  days 
each  year.  Vessel  traffic  could  pass 
safely  around  the  regulated  area.  Before 
the  enforcement  period,  we  would  issue 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  conmient  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
U  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
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discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
.  Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
eneigy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 


Administrator  of  the  Office  of 
Information  and  Regulatory  A^irs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
imder  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmentd  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321^370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(h).  of  the 
Instruction,  from  further  environmental 
documentation.  Special  local 
regulations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  are 
specifically  excluded  from  further 
analysis  and  documentation  under  that 
section. 

Under  figure  2-1,  paragraph  (34)(h), 
of  the  Instruction,  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule.  Comments  on  this 
section  will  be  considered  before  we 
make  the  final  decision  on  whether  to 
categorically  exclude  this  rule  from 
further  environmental  review. 

List  of  Subiects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  100  as  follows: 

PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236; 
Department  of  Homeland  Security  Delegation 
No.  0170.  33  CFR  100.35. 

2.  §  100.531  is  added  to  read  as 
follows: 

§  100.531    isle  of  Wight  Bay,  Ocean  City. 
Maryland 

(a)  Definitions.  (1)  Coast  Guard  Patrol 
Commander.  The  Coast  Guard  Patrol 
Commander  is  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Commander,  Coast  Guard  Group  Eastern 
Shore. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Conunander,  Coast  Guard  Group  Eastern 
Shore  with  a  commissioned,  warrant,  or 


petty  officer  on  board  and  displaying  a 
Coast  Guard  ensign. 

(3)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  Isle  of  Wight  Bay 
enclosed  by  the  arc  of  a  circle  300  feet 
in  diameter  with  the  center  located  at 
position  38°22'30.0'  N  latitude, 
075°04'18.0''  W  longitude.  All 
coordinates  reference  Datum  NAD  1983. 

(b)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulaled  area. 

(2)-The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displajdng  a  Coast  Guard  ensign. 

(c)  Enforcement  period.  This  section 
will  be  enforced  annually  from  9:15 
p.m.  to  10:15  p.m.  on  Memorial  Day, 
July  4th,  August  6th,  and  Labor  Day.  If 
the  fireworks  are  delayed  by  inclement 
weather,  the  special  local  regulations 
will  be  enforced  from  9:15  p.m.  to  10:15 
p.m.  the  next  day 

Dated:  June  4.  2003. 

Sally  Brice-O'Hara, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Fifth  Coast  Guard  District. 

[FR  Doc.  03-17111  Filed  7-7-03;  8:45  am) 

BtUJMG  CODE  4ntitlS-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

[NE  1 78-1 1 78;  FRL-7522-9] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Program;  State  of  Nebraska 

AGENCY:  Environmental  Protection 
Agency  (EPA).  ' 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
revisions  to  the  Nebraska  State 
Implementation  Plan  (SIP)  and 
Operating  Permits  Program.  On 
September  7,  2001,  and  May  10,  2002, 
the  state  updated  its  air  program  rules 
to  be  consistent  vkrith  Federal 
requirements,  to  revise  definitions,  and 
to  clarify  applicability,  reporting,  and 
monitoring  requirements.  Approval  of 
these  revisions  will  ensure  consistency 
between  the  state  and  Federally- 
approved  rules,  and  ensure  Federal 
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enforceability  of  the  state's  revised  air 
program  rules. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  7.  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Enviromnental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101,  or  E- 
mail  him  at  kaiser.wayne@epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATK>N:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  June  26,  2003. 
William  Rice. 

Acting  Regional  Administrator,  Region  7. 
[FR  Doc.  03-17099  Filed  7-7-03;  8:45  am] 
BtLUNGCOOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62     ■ 

IIA  1 86-1 1 86;  FRL-7523-31 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants;  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  state  of  Iowa's  rule  for 
controlling  emissions  from  existing 
sources  subject  to  the  section  111(d) 
emission  guidelines.  This  revision 
updates  the  adoption  by  reference  of 
Federal  requirements  applicable  to  these 
sources.  Approval  of  this  revision  will 
ensure  consistency  between  the  state 
and  Federally-approved  rules,  and 
ensme  Federal  enforceability  of  the 
revised  state  rule.  In  the  final  rules 
section  of  the  Federal  Register,  EPA  is 
approving  the  state's  revision  as  a  direct 
final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  relevant  adverse 
comments  to  this  action.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  action.  EPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  be  severed  from  the  remainder 
of  the  rule,  EPA  may  adopt  as  final 
those  parts  of  the  nde  that  are  not  the 
subject  of  an  adverse  comment. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  7,  2003. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 


Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101,  or  E- 
mail  him  at  kaiser.wayne@epa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603,  or  by 
E-mail  at  kaiser.wayne@epa.gov. 
SUPPl£MENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  June  26,  2003. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 
(FR  Doc.  03-17102  Filed  7-7-03;  8:45  am] 

WLUNG  CODE  6560-5(M> 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-50 

[FTR  Case  2003-303  Convction] 

Federal  Travel  Regulation;  eTravel 
Service  (eTS);  Correction 

AGENCY:  Office  of  Govemmentwide 
Policy,  General  Services  Administration 
(GSA). 

ACTION:  Proposed  rule;  Correction. 

SUMMARY:  This  is  to  correct  the  Federal 
Travel  Regulation's  proposed  rule 
published  in  the  Federal  Register  at  68 
FR  38662,  June  30,  2003,  by  revising  a 
Table  of  Content  entry  that  was 
inadvertently  revised. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurie  Duarte  at  (202)  501-4755, 
General  Services  Administration, 
Regulatory  Secretariat,  Washington,  DC 
20405. 

Correction 

In  the  proposed  rule  document 
appearing  in  the  issue  of  June  30,  2003. 
make  the  following  correction: 

1.  On  page  38662,  third  column,  table 
of  contents,  fourth  section  entry,  remove 
"301-73.1  "  and  add  in  its  place  "301- 
50.4". 

Dated:  July  1,  2003. 
Laurie  Duarte, 

Supervisor,  Regulatory  Secretariat,  General 
Services  Administration. 
[FR  Doc.  03-17146  Filed  7-7-03;  8:45  am] 
BILUNG  CODE  6820-14-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Assistance  for  Producers  in  New 
Mexico  for  TetHJttiiuron  Application 
Losses 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  is  issuing  this  notice 
to  inform  all  interested  parties  of  the 
2003  New  Mexico  Tebuthiuron  Program 
(NMTP).  The  NMTP  was  authorized  by 
the  Agricultural  Assistance  Act  of  2003 
(the  2003  Act),  which  requires  the 
Secretary  to  reimbiu-se  certain 
agricultural  producers  on  farms  in  New 
Mexico  for  losses  related  to  the 
application  by  the  Federal  Government 
of  the  herbicide  Tebuthiuron  on  land  on 
or  near  the  farms  of  the  producers 
during  July  2002. 

DATES:  (1)  The  Farm  Service  Agency 
(FSA),  through  New  Mexico  State 
University  (NMSU)  will  begin  accepting 
applications  on  July  8,  2003. 

(2)  The  application  deadline  is  July 
23,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eloise  Taylor,  Chief,  Compliance 
Branch,  FSA/PECD,  1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-0517, 
(202)  720-9882,  or  e-mail  at: 
Eloise_Taylor@wdc.  usda.gov.  Persons 
with  disabilities  who  require  alternative 
means  of  commimication  (Braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

Section  2 1 7  of  the  2003  Act  requires 
that  this  program  be  administered 
without  regard  to  44  U.S.C.  35,  the 
Paperwork  Reduction  Act  (PRA).  This 
means  the  information  to  be  collected 
from  the  public  to  implement  this 


program  and  the  burden,  in  time  and 
money,  the  collection  of  the  information 
would  have  on  the  public  does  not  need 
to  be  approved  by  the  Office  of 
Management  and  Budget  nor  is  it 
subject  to  the  60-day  public  comment 
period  required  by  the  PRA. 

Background 

This  notice  provides  2003  NMTP 
terms  and  conditions  and  informs 
affected  parties  that  they  may  be  eligible 
for  benefits.  Section  210  of  the  2003  Act 
provides  that  the  Secretary  shall  use  not 
more  than  $1 ,650,000  of  funds  of  the 
Commodity  Credit  Corporation  to 
reimburse  agricultural  producers  on 
farms  located  in  the  vicinity  of  Malaga, 
New  Mexico,  for  all  losses  to  crops, 
livestock,  and  trees,  and  interest  and 
lost  income,  and  related  expenses 
incurred  as  the  result  of  the  application 
by  the  Federal  Government  of 
Tebuthiuron  on  land  on  or  near  the 
farms  of  the  producers  during  July  2002. 

Tebuthiuron  is  a  commercially 
available  herbicide  that  is  used  to 
control  broadleaf  weeds,  grasses,  and 
brush.  It  can  be  toxic  to  many  plants 
and  can  kill  trees,  shrubs  and  other 
desirable  plants  with  roots  extending 
into  treated  areas. 

Tebuthiuron  has  been  used  in  the  past 
by  Federal  agencies,  such  as  the  Forest 
Service  and  Natural  Resources 
Conservation  Service  (NRCS)  of  USDA, 
and  the  Bureau  of  Land  Management 
(BLMl  of  the  Department  of  Interior,  in 
drug  crop  eradication  efforts  and  to 
control  brush  and  weeds  on  public 
lands.  Producers  have  claimed  that 
Tebuthiiu-on  use  by  the  Federal 
Government  and  by  a  private  landowner 
on  July  8, 10,  and  12,  2002.  caused 
water  drawn  from  the  Black  River  to  be 
tainted,  causing  losses  to  crops  and 
livestock  in  the  vicinity  of  Malaga,  New 
Mexico.  The  statute  provided  funds  to 
address  those  claims.  The  program  is 
limited  to  farmers  in  that  area  and  for 
their  losses  and  related  expenses  due  to 
the  July,  2002,  applications.  No  other 
claims  will  be  allowed.  Allcrwance  of 
claims  is  not  intended  to  be,  and  is  not, 
an  admission  of  fact  or  liability  on  the 
part  of  anyone,  but  is  intended  to  carry 
out  the  program  as  required  by  the  2003 
Act,  based  on  the  claims  of  the 
producers  and  the  assessment  of  NMSU, 
which  will  help  collect  and  assess  the 
information.  Assistance  will  be 
provided  to  affected  producers  in 


proportion  to  the  losses  incurred.  No       , 
claims  will  be  paid  except  ufKin  the 
making  of  a  proper  application  during 
the  application  period  as  announced  in 
this  notice.  All  claiiqs  are  subject  to  the 
availability  of  funds.  Funding  is  limited 
to  the  $1,650,000  provided  by  the  2003 
Act  and  will  remain  available  until 
expended.  Each  producer  must  file  a 
claim  on  a  form  developed  by  FSA  and 
NMSU,  and  provide  supporting 
dociunentation  for  2002  losses  or  losses 
in  subsequent  years.  Once  the  money  is 
expended,  all  other  claims  must  be 
rejected.  The  final  determinations  in 
this  matter  will  be  made  by  the  FSA 
Deputy  Administrator  for  Farm 
Programs  (Deputy  Administrator). 

2003  New  Mexico  Tebuthiuron  Program 

/.  How  to  Apply 

(A)  Producers  must  submit  the 
following  to  FSA  directly  or  through 
NMSU: 

(1)  Application  for  benefits; 

(2)  Certification  bom  a  qualified  crop 
consultant  or  New  Mexico  Department 
of  Agriculture  soil  test,  that  supports  the 
producer's  contention  that  the  acreage 
claimed  to  have  been  damaged  was 
caused  by  the  July,  2002,  Tebuthiuron 
applications;  and 

(3)  Verifiable  or  reliable  production 
records  for  the  2002  and  2003  crop  and 
farm,  including,  as  applicable, 
commercial  receipts,  settlement  sheets, 
warehouse  ledgers,  load  summaries,  or 
appraisal  information  from  a  loss 
adjuster  acceptable  to  CCC.  If  the 
damaged  crop  was  farm-stored,  fed  to 
livestock,  or  disposed  of  by  means  other 
than  commercial  channels,  acceptable 
production  records  may  include  truck 
scale  tickets,  appraisals  from  loss 
adjusters  acceptable  to  CCC, 
contemporaneous  diaries,  or  other 
docimients,  such  as  contemporaneous 
measiu-ements.  In  the  absence  of  such 
records,  CCC  may  assign  production. 

(4)  Records  for  any  production  of  a 
crop  that  is  grown  with  an  arrangement 
or  contract  for  guaranteed  payment. 
Failure  to  report  any  applicable 
guaranteed  contract  or  similar 
agreement  shall  be  considered  as 
providing  false  information  to  CCC,  will 
render  producers  ineligible  for  NMTP 
payments,  and  may  lead  to  other  civil  or 
criminal  sanctions. 

(5)  For  applicable  prevented  planting 
claims  for  2003  or  subsequent  years,  a 
certification  by  a  qualified  crop 
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consultant  that  supports  the  producer's 
claim  that  a  crop  could  not  be  taken  to 
matiuity  because  of  the  presence  of 
Tebuthiuron.  Prevented  planted  acreage 
shall  be  limited  to  the  acres  of  the  crop 
planted  in  2002. 

(6)  Other  information  needed  to  verify 
the  amount  of  the  claim,  including  but 
not  limited  to  information  relating  to 
acres  planted,  expected  1996  through 
2000  actual  yields,  actual  production, 
replanting  expenses",  legal  fees,  livestock 
records  and  associated  matters  as 
determined  necessary  by  NMSU  or  CCC 
or  as  offered  by  the  producer  in  support 
of  the  claim. 

II.  References  and  Payment  Limitations 

(A)  "Deputy  Administrator"  in  this 
notice  means  the  Farm  Service  Agency 
(FSA)  Deputy  Administrator  for  Farm 
Programs. 

(B)  Fimding  for  the  program  is  limited 
to  $1,650,000.  In  the  event  that  the 
$1,650,000  is  insufficient  to  pay  all 
approved  claims.  CCC  will  reduce 
payments  of  all  eligible  and  timely 
submitted  claims  on  a  pro  rata  basis  or 
other  method  deemed  appropriate  bv 
CCC. 

(C)  Total  NMTP  payments  are  not 
subject  to  a  per  person  payment 
limitation  as  defined  in  7  CFR  part 
1400. 

(D)  NMTP  payments  shall  be  made 
without  regard  to  crop  liens  or  title 
under  State  law,  but  may  be  assigned. 

///.  Who  is  Eligible 

Eligible  producers  for  NMTP 
payments  are  producers  in  the  State  of 
New  Mexico  who  suffered  loss  in  2002 
and  subsequent  years  as  a  result  of  the 
use  of  the  herbicide  Tebuthiiu-on  in  the 
Black  River  watershed  in  July  2002  in 
the  vicinity  of  Malaga,  New  Mexico. 

IV.  Eligibility  Determinations 

Eligibility  determinations  will  be 
made  by  the  Deputy  Administrator  upon 
receipt  of  all  of  the  necessary  data  and 
the  NMSU  report  of  eligible  claims 
timely  submitted.  Subject  to  the 
continued  availability  of  funds,  eligible 
losses  are  those  claimed  as  a  direct 
resuh  from  the  Federal  Government's 
use  of  Tebuthiuron  in  the  vicinity  of 
Malaga.  New  Mexico.  The  Deputy 
Administrator  shall  determine  the  level 
of  proof  needed  to  substantiate  a  claim 
for  purposes  of  payment. 

V.  Payment  Calculations 

(A)  NMTP  payments  for  crop  losses 
shall  be  based  on  the  producer's  share 
of  the  crop  lost,  or,  if  no  crop  was 
produced,  the  share  the  producer  would 
have  received  if  the  crop  had  been 
produced. 


(B)  NMTP  payments  for  lost  crops 
will  be  calculated  using  the  same  or 
similar  payment  rates  and  county 
average  yields  established  for  the  2002 
Crop  Year  Disaster  Program  as  provided 
in  7  CFR  part  1480,  as  determined  by 
CCC.  In  lieu  of  county  average  yields, 
producers  may  use  verifiable  or  reliable 
production  evidence  acceptable  to  CCC 
to  establish  the  producers  expected 
yield  using  the  producer's  1996-2000 
yields. 

(C)  NMTP  payments  to  producers 
under  this  notice  for  losses  to  crops 
shall  be  made  in  an  amount  determined 
by  multiplying  the  eligible  loss  of 
production  for  the  farm  by  the 
applicable  payment  rate.  Grazing  losses 
will  be  based  on  the  loss  of  forage  value. 

(D)  Producers  may  be  paid  interest  for 
1  year  for  crop  losses  at  such  rate  as 
determined  by  the  Deputy 
Administrator,  which  may  be  the  rate 
paid  by  the  producer  on  outstanding 
loans,  but  not  to  exceed  7.44%. 

(E)  Attorney's  fees  may  be  claimed  for 
representation  resulting  from  losses  due 
to  the  application  of  Tebuthiuron  if  the 
attorney  certifies  that  representation 
was  provided  to  a  farmer.  A  written 
agreement  of  the  terms  and  conditions 
must  be  provided  along  with  the 
amoimt  fby  formula  or  dollar  amount]  as 
certified  by  the  producer  and  attorney 
for  which  the  producer  is  currently 
obligated  or  will  be  obligated  to  the 
attorney  upon  receipt  of  the  NMTP 
payments. 

(F)  For  replanting  of  alfalfa  or  pecan 
trees  the  producer  must  have 
certification  from  a  qualified  crop 
consultant  that  supports  the  producer's 
claim  that  a  replanting  is  necessary  due 
to  the  presence  of  Tebuthiuron. 

(G)  Miscellaneous  expenses  may  be 
paid,  provided  that  expenses  are 
itemized  and  proper  documentation  is 
submitted  that  clearly  identifies  the 
natiue  of  the  expenses. 

VI.  General 

(A)  The  NMTP  shall  be  under  the 
supervision  of  the  Deputy 
Administrator,  who  shall  have  the 
authority  to  modify  terms  and 
conditions  of  the  NMTP.  and  to  impose 
additional  terms  and  conditions,  in 
order  to  achieve  the  purposes  of  the 
program. 

(B)  The  producer,  to  receive  payment, 
must  meet  all  conditions  set  out  in  these 
regulations,  the  program  application,  or 
otherwise  imposed  by  the  Deputy 
Administrator. 

(C)  For  additional  information,  or  to 
submit  an  application  directly  to  FSA, 
affected  producers  should  contact  the 
Farm  Service  Agency  at  the  address 
above. 


(D)  Payments  are  subject  to 
administrative  offset. 

Vni.  Procedure,  Application  Deadline, 
Appeals,  and  Appeals  Resolutions 

NMSU  will  collect  the  information 
from  all  claimants.  Any  function  NMSU 
declines  to  carry  out  shall  be  performed 
by  the  Deputy  Administrator.  Claimants 
must  submit  an  application  to  NMSU  or 
directly  to  the  Deputy  Administrator  by 
the  close  of  business  on  July  23,  2003. 
NMSU  will  submit  the  applications  to 
CCC  for  consideration  before  August  4, 
2003.  CCC  will  accept  or  reject  each 
application  in  whole  or  in  part  and  will 
notify  each  producer  in  writing  of  such 
determination.  If  a  producer  disagrees 
with  the  determination,  the  producer 
must  submit  objections  to  CCC  by 
writing  to  the  Deputy  Administrator. 
1400  Independence  Avenue.  Room 
3612.  STOP  0510.  Washington  DC 
20250-0510.  Objections  must  be 
received  within  10  days  of  notification 
of  the  determination. 

If  there  are  amounts  in  dispute,  those 
amoimts  may  be  withheld  from 
distribution  to  address  those  claims.  If 
there  is  to  be  a  proration  such  a 
withholding  can  affect  all  claimants. 
Alternatively,  CCC  may  resolve  the 
matter  based  upon  the  information  at 
hand  and  make  a  full  distribution,  in 
which  case  there  may  not  be  sufficient 
funds  to  allow  an  appeal.  The  Deputy 
Administrator  shall  make  the  final 
determinations.  All  determinations  on   ' 
all  claims  shall  be  final  except  to  the 
extent  a  withholding  is  made  to  allow 
for  appeal  to  the  Department's  National 
Appeals  Division.  Notwithstanding  any 
provision  of  this  notice,  the  Deputy 
Administrator  can  adjust  claims  in  any 
manner  deemed  appropriate  to 
accomplish  the  goals  of  the  program, 
may  allow  waivers  of  requirements  as 
appropriate,  and  may  prorate  or 
withhold  funds  as  needed  to  resolve 
claims  under  this  program  within  the 
funding  limit.  The  purpose  of  this 
notice  is  to  inform  producers  of  the 
availability  of  the  program  and  to 
establish  the  basis  on  which  program 
determinations  can  be  made. 

Signed  at  Washington,  DC  June  27,  2003. 
James  R.  Little. 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

(FR  Doc.  03-17201  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Ctiild  and  Adult  Care  Food  Program: 
National  Average  Payment  Rates,  Day 
Care  Home  Food  Service  Payment 
Rates,  and  Administrative 
Reimbursement  Rates  for  Sponsoring 
Organizations  of  Day  Care  Homes  for 
the  Period  July  1, 2003-^une  30, 2004 

agbncy:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
annual  adjustments  to:  the  national 
average  payment  rates  for  meals  «nd 
supplements  served  in  child  care 
centers,  outside-school-hours  care 
centers,  at-risk  afterschool  care  centers, 
and  adult  day  care  centers;  the  food 
service  payment  rates  for  meals  and 
supplements  served  in  day  care  homes; 
and  the  administrative  reimbiu'sement 
rates  for  sponsoring  organizations  of  day 
care  homes,  to  reflect  changes  in  the 
Consumer  Price  Index.  Further 


adjustments  are  made  to  these  rates  to 
reflect  the  higher  costs  of  providing 
meals  in  the  States  of  Alaska  and 
Hawaii.  The  adjustments  contained  in 
this  notice  are  made  on  an  annual  basis 
each  July,  as  required  by  the  statutes 
and  regulations  governing  the  Child  and 
Adult  Care  Food  Program  (CACFP). 
EFFECTIVE  DATE:  July  1 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Churchill,  Section  Chief,  Child 
and  Adult  Care  and  Sununer  Programs 
Section,  Policy  and  Program 
Development  Branch,  Qnld  Nutrition 
Division,  Food  and  Nutrition  Service, 
USDA,  Alexandria,  Virginia,  22302, 
(703) 305-2620. 
SUPPLEMENTARY  INFORMATION: 

Definitions 

The  terms  used  in  this  notice  shall 
have  the  meanings  ascribed  to  them  in 
the  regulations' governing  the  CACFP  (7 
CFR  part  226). 

Background 

Pursuant  to  sections  4, 11  and  17  of 
the  Richard  B.  Russell  National  School 


Lunch  Act  (NSLA)  (42  U.S.C.  1753, 
1759a  and  1766),  section  4  of  the  Child 
Nutrition  Act  of  1966  (CNA)  (42  U.S.C. 
1773)  and  §§  226.4,  226.12  and  226.13 
of  the  regulations  governing  the  CACFP 
(7  CFR  part  226),  notice  is  hereby  given 
of  the  new  payment  rates  for  institutions 
participating  in  CACFP.  These  rates 
shall  be  in  effect  diuing  the  period  July 
1,  2003,  through  June  30,  2004. 

As  provided  for  under  the  NSLA  and 
the  CNA,  all  rates  in  the  CACFP  must 
be  revised  annually  on  July  1  to  reflect 
changes  in  the  Consumer  Price  Index 
(CPI)  for  the  most  recent  12-month 
period.  In  accordance  with  this 
mandate,  the  Department  last  published 
the  adjusted  national  average  payment 
rates  for  centers,  the  food  service 
payment  rates  for  day  care  homes,  and 
the  administrative  reimbursement  rates 
for  sponsors  of  day  care  homes  on  July 
5,  2002,  at  67  FR  44804  (for  the  period 
July  1,  2002— June  30,  2003). 

BILLING  CODE  3410-30-P 


40622 


Federal  Register / Vol.  68.  No.  130 /Tuesday.  July  8,  2003 /Notices 


CHILD  AND  ADULT  CARE  FOOD  PROGRAM  (CACFP) 
Per  Meal  Rates  in  Whole  or  Fractions  ofUS.  Dollars 

Effective  from  July  7, 2003  -  June  30,  2004 
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ADMINISTRATIVE  REIMBURSEMENT  RATES 
FOR  SPONSORING  ORGANIZATIONS  OF  DAY 

CARE  HOMES 
PER  HOME/PER  MONTH  RATES  IN  VS.  DOLLARS 
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ustitutions  receive  as  additional  assistance  for  each  lunch  or  supper  served  to  participants 
under  the  program.  A  notice  announcing  the  value  of  commodities  and  cash-in-lieu  of 
commodities  is  published  separately  in  the  Federal  Register. 


'     The  changes  in  the  national  average 
payment  rates  for  centers  reflect  a  2.19 
percent  increase  during  the  12-month 
period.  May  2002  to  May  2003,  (from 
177.6  in  May  2002  to  181.5  in  May 
2003)  in  the  food  away  from  home  series 
of  the  CPI  for  All  Urban  Consumers. 

The  changes  in  the  food  service 
payment  rates  for  day  care  homes  reflect 
a  1.31  percent  increase  during  the  12- 
month  period,  May  2002  to  May  2003, 
(from  175.5  in  May  2002  to  177.8  in 
May  2003)  in  the  food  at  home  series  of 
the  CPI  for  All  Urban  Consiuners. 

The  changes  in  the  administrative 
reimbursement  rates  for  sponsoring 
organizations  of  day  care  homes  reflect 
a  2.06  percent  increase  during  the  12- 
month  period.  May  2002  to  May  2003, 
(fitjm  179.8  in  May  2002  tol83.5  in  May 
2003)  in  the  series  for  all  items  of  the- 


CPI  for  All  Urban  Consiuners,  published 
by  the  Biueau  of  Labor  Statistics  of  the 
Department  of  Labor. 

The  total  amount  of  payments 
available  to  each  State  agency  for 
distribution  to  institutions  participating 
in  the  program  is  based  on  the  rates 
contained  in  this  notice. 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  This  notice  has 
been  determined  to  be  exempt  under 
Executive  Order  12866. 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.558  and  is  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  [See  7  CFR  part  3015,  subpart 


V,  and  final  rule  related  notice 
published  at  48  FR  29114.  June  24, 
1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  j(44 
U.S.C.  3501-3518). 

Authority:  Sections  4(b)(2),  11a,  17(c)  and 
17(0(3)(B)  of  the  Richard  B.  Russell  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
1753(b)(2),  1759a.  1766(f)(3)(B))  and  section 
4(b)(1)(B)  of  the  Child  Nutrition  Act  of  1966, 
as  amended  (42  U.S.C.  1773(b)(1)(B)). 

Dated:  )uly  2,  2003. 
Roberto  Salazar, 
Administrator. 
[FR  Doc.  03-17222  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrttion  Service 

National  School  Lunch,  Special  Millc, 
and  School  Breakfast  Programs; 
National  Average  Payments/Maximum 
Reimbursement  Rates 

AGBICY:  Food  and  Nutrition  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
annual  adjustments  to:  (1)  The  "national 
average  payments,"  the  amount  of 
money  the  Federal  govenunent  provides 
States  for  lunches,  afterschool  snacks 
and  breakfasts  served  to  children 
participating  in  the  National  School 
Limch  and  School  Breakfast  Programs; 
(2)  the  "maximiun  reimbursement 
rates,"  the  maximum  per  limch  rate 
from  Federal  funds  that  a  State  can 
provide  a  school  food  authority  for 
lunches  served  to  children  participating 
in  the  National  School  Lunch  Program; 
and  (3)  the  rate  of  reimbursement  for  a 
half-pint  of  milk  served  to  nonneedy 
children  in  a  school  or  institution  which 
participates  in  the  Special  Milk  Program 
for  Children.  The  pajonents  and  rates 
are  prescribed  on  an  aimual  basis  each 
July.  The  annual  payments  and  rates 
adjustments  for  the  National  School 
Lunch  and  School  Breakfast  Programs 
reflect  changes  in  the  Food  Away  From 
Home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consiuners.  The 
annual  rate  adjustment  for  the  Special 
Milk  Program  reflects  changes  in  the 
Producer  Price  Index  for  Fluid  Milk 
Products.  These  payments  and  rates  are 
in  effect  from  July  1,  2003,  through  June 
30, 2004. 

EFFECTIVE  DATE:  July  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosemary  O'Connell,  Section  Chief, 
School  Ptograms  Section,  Policy  and 
Program  Development  Branch,  Child 
Nutrition  Division,  Food  and  Nutrition 
Service,  USDA,  3101  Park  Center  Drive, 
Room  640,  Alexandria,  VA  22302  or 
phone  (703)  305-2619. 

SUPPLEMENTARY  INFORMATION: 

Background 

Special  Milk  Program  for  Children — 
Piu-suant  to  section  3  of  the  Child 
Nutrition  Act  of  1966  (CNA)  (42  U.S.C. 
1772),  the  Department  announces  the 
rate  of  reimbursement  for  a  half-pint  of 
milk  served  to  nonneedy  children  in  a 
school  or  institution  that  participates  in 
the  Special  Milk  Program  for  Children. 
This  rate  is  adjusted  annually  to  reflect 
changes  in  the  Producer  Price  Index  for 
Fluid  Milk  Products,  published  by  the 


Biureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

For  the  period  July  1 ,  2003,  through 
June  30,  2004,  the  rate  of  reimbursement 
for  a  half-pint  of  milk  served  to  a 
nonneedy  child  in  a  school  or 
institution  which  participates  in  the 
Special  Milk  Program  is  13.00  cents, 
lliis  reflects  a  decrease  of  2.65  percent 
in  the  Producer  Price  Index  for  Fluid 
Milk  Products  from  May  2002  to  May 
2003  (from  a  level  of  147.1  in  May  2002 
to  143.2  in  May  2003). 

As  a  reminder,  schools  or  institutions 
with  pricing  programs  that  elect  to  serve 
milk  firee  to  eligible  children  continue  to 
receive  the  average  cost  of  a  half-pint  of 
milk  (the  total  cost  of  all  milk  piu-chased 
during  the  claim  period  divided  by  the 
total  number  of  purchased  half-pints) 
for  each  half-pint  served  to  an  eligible 
child. 

National  School  Lunch  and  School 
Breakfast  Programs — Pursuant  to 
sections  11  and  17A  of  the  Richard  B. 
Russell  National  School  Lunch  Act 
(NSLA)  (42  U.S.C.  1759a  and  1766a), 
and  section  4  of  the  CNA  (42  U.S.C. 
1773),  the  Department  annually 
announces  the  adjustments  to  the 
National  Average  Payment  Factors  and 
to  the  maximum  Federal  reimbursement 
rates  for  lunches  and  afterschool  snacks 
served  to  children  participating  in  the 
National  School  Limch  Program  and 
breakfasts  served  to  children 
participating  in  the  School  Breakfast 
Program.  Adjustments  are  prescribed 
each  July  1 ,  based  on  changes  in  the 
Food  Away  From  Home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor.  The  changes  in  the  national 
average  payment  rates  for  schools  and 
residential  child  care  institutions  for  the 
period  July  1,  2003,  through  June  30, 
2004,  reflect  a  2.19  percent  increase  in 
the  Consiuner  Price  Index  for  All  Urban 
Consiuners  during  the  12-month  period 
May  2002  to  May  2003  (from  a  level  of 
177.6  in  May  2002  to  181.5  in  May 
2003).  Adjustments  to  the  national 
average  payment  rates  for  all  limches 
served  imder  the  National  School  Limch 
Program,  breakfasts  served  under  the 
School  Breakfast  Program,  and 
afterschool  snacks  served  under  the 
National  School  Limch  Program  are 
rounded  down  to  the  nearest  whole 
cent. 

Lunch  Payment  Levels — Section  4  of 
the  NSLA  (42  U.S.C.  1753)  provides 
general  cash  for  food  assistance 
payments  to  States  to  assist  schools  in 
purchasing  food.  The  NSLA  provides 
two  different  section  4  payment  levels 
for  lunches  served  under  the  National 
School  Lunch  Program.  The  lower 


payment  level  applies  to  lunches  served 
by  school  food  authorities  in  which  less 
than  60  percent  of  the  lunches  served  in 
the  school  lunch  program  during  the 
second  preceding  school  year  were 
served  free  or  at  a  reduced  price.  The 
higher  payment  level  applies  to  lunches 
served  by  school  food  authorities  in 
which  60  percent  or  more  of  the  lunches 
served  during  the  second  preceding 
schp'^1  year  were  served  firee  or  at  a 
reduced  price. 

To  supplement  these  section  4 
payments,  section  11  of  the  NSLA  (42 
U.S.C.  1759(a))  provides  special  cash 
assistance  payments  to  aid  schools  in 
providing  free  and  reduced  price 
lunches.  The  section  11  National 
Average  Payment  Factor  for  each 
reduced  price  lunch  served  is  set  at  40 
cents  less  than  the  factor  for  each  free 
lunch. 

As  authorized  under  section  8  (42 
U.S.C.  1757)  and  section  11  of  the 
NSLA,  maximum  reimbursement  rates 
for  each  type  of  lunch  are  prescribed  by 
the  Department  in  this  notice.  These 
maximum  rates  are  to  ensure  equitable 
disbursement  of  Federal  funds  to  school 
food  authorities. 

Afterschool  Snack  Payments  in 
Afterschool  Care  Programs — Section 
17A  of  the  NSLA  (42  U.S.C.  1766a) 
establishes  National  Average  Payments 
for  firee,  reduced  price  and  paid 
afterschool  snacks  as  part  of  the 
National  School  Lunch  Program. 

Breakfast  Payment  Factors — Section  4 
of  the  CNA  (42  U.S.C.  1773)  establishes 
National  Average  Payment  Factors  for 
free,  reduced  price  and  paid  breakfasts 
served  under  the  School  Breakfast 
Program  and  additional  payments  for 
firee  and  reduced  price  breakfasts  served 
in  schools  determined  to  be  in  "severe 
need"  because  they  serve  a  high 
percentage  of  needy  children. 

Revised  Pajrments   .- 

The  following  specific  section  4, 
section  11  and  section  17A  National 
Average  Payment  Factors  and  maximum 
reimbursement  rates  for  lunch,  the 
afterschool  snack  rates,  and  the 
breakfast  rates  are  in  effect  from  July  1, 
2003,  through  June  30,  2004.  Due  to  a 
higher  cost  of  living,  the  average 
pajmients  and  maximum 
reimbursements  for  Alaska  and  Hawaii 
are  higher  than  those  for  all  other  States. 
The  District  of  Columbia,  Virgin  Islands, 
Puerto  Rico  and  Guam  use  the  figures 
specified  for  the  contiguous  States. 

National  School  Lunch  Program 
Payments 

Section  4  National  Average  Payment 
Factors — In  school  food  authorities 
which  served  less  than  60  percent  free 
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and  reduced  price  lunches  in  School 
Year  2001-02,  the  payments  for  meals 
served  are:  Contiguous  Stotes— paid 
rate — 21  cents,  free  and  reduced  price 
rate — 21  cents,  maximum  rate — 29 
cents;  A/asico— paid  rate — 34  cents,  free 
and  reduced  price  rate — 34  cents, 
maximum  rate — 45  cents;  Hajvai/— paid 
rate — 24  cents,  free  and  reduced  price 
rate — 24  cents,  maximum  rate — 33 
cents. 

In  school  food  authorities  which 
served  60  percent  or  more  free  and 
reduced  price  lunches  in  School  Year 
2001-02,  payments  are:  Contiguous 
States— paid  rate— 23  cents,  free  and 
reduced  price  rate — 23  cents,  maximum 
rate — 29  cents;  /IVasJto— paid  rate — 36 
cents,  fi-ee  and  reduced  price  rate — 36 
cents,  maximum  rate — 45  cents; 
Hawaii— paid  rate— 26  cents,  free  and 
reduced  price  rate — 26  cents,  maximum 
rate — 33  cents. 

Section  11  National  Average  Payment 
Factors — Contiguous  States — free 
lunch — 198  cents,  reduced  price 
lunch— 158  cents;  Alaska— bee  lunch— 


321  cents,  reduced  price  lunch — 281 
cents;  Hawaii— bee  lunch— 231  cents, 
reduced  price  lunch — 191  cents. 

Afterschool  Snacks  in  Afterschool 
Care  Programs — The  payments  are: 
Contiguous  States— bee  snack — 60 
cents,  reduced  price  snack — 30  cents, 
paid  snack — 5  cents;  Alaska — bee 
snack — 97  cents,  reduced  price  snack — 
48  cents,  paid  snack — 8  cents;  Hawaii- 
bee  snack— 70  cents,  reduced  price 
snack— 35  cents,  paid  snack — 6  cents. 

School  Breakfast  Program  Payments 

For  schools  "not  in  severe  need"  the 
payments  are:  Contiguous  States— bee 
breakfast— 120  cents,  reduced  price 
breakfast— 90  cents,  paid  breakfas^- 22 
cents;  Alaska — free  breakfast— 191 
cents,  reduced  price  breakfast — 161 
cents,  paid  breakfast — 32  cents; 
Hawaii— bee  breakfast— 139  cents, 
reduced  price  breakfast— 109  cents,  paid 
breakfast — 25  cents. 

For  schools  in  "severe  need"  the 
payments  are:  Contiguous  States— bee 
breakfast — 143  cents,  reduced  price 


breakfast— 113  cents,  paid  breakfast— 22 
cents;  Alaska — free  breakfast — 228 
cents,  reduced  price  breakfast — 198 
cents,  paid  breakfast — 32  cents; 
Hawaii— bee  breakfast— 166  cents, 
reduced  price  breakfast— 136  cents,  paid 
breakfast — 25  cents. 

Pajrment  Chart 

The  following  chart  illustrates:  the 
lunch  National  Average  Payment  j 

Factors  with  the  sections  4  and  11 
already  combined  to  indicate  the  per 
limch  amount;  the  maximiun  limch 
reimbiirsement  rates;  the  reimbursement 
rates  for  afterschool  snacks  served  in 
afterschool  care  programs;  the  breakfast 
National  Average  Payment  Factors 
including  "severe  need"  schools;  and 
the  milk  reimbursement  rate.  All 
amoimts  are  expressed  in  dollars  or 
fractions  thereof.  The  payment  factors 
and  reimbursement  rates  used  for  the 
District  of  Columbia,  Virgin  Islands, 
Puerto  Rico  and  Guam  are  those 
specified  for  the  contiguous  States. 
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SCHOOL  PROGRAMS 
.  MEAL,  SNACK  AND  MILK  PAYMENTS  TO  STATES  AND  SCHOOL  FOOD  AUTHORITIES 

Expressed  in  Dollars  or  Fractions  Thtfeof 
Effective  from  July  1 ,  2003  -  June  30, 2004 

1             NATIONAL  SCHOOL  LUNCH  PROGRAM  * 

LESS  THAN  60% 

60%  OR  MORE 

MAXIMUM 
RATE 

CONTIGUOUS  STATES 

PAID 

REDUCED  PRICE 
FREE 

.21 
1.79 

2.19 

.23 
>1.81 

2.21 

.29 
1.96 
2.36 

ALASKA 

PAID 

REDUCED  PRICE 
FREE 

.34 
3.15 
3.55 

.36 
3.17 
3.57 

.45 
3.41 
3.81 

HAWAII 

PAID 

REDUCED  PRICE 
FREE 

.24 
2.15 

2.55 

.26 
2.17 

2.57 

.33 
2.35 

2.75 

SCHOOL  BREAKFAS 

)T  PROGRAM 

NON-SEVERE  NEED 

SEVERE  NEED 

CONTIGUOUS  STATES 

PAID 

REDUCED  PRICE 
FREE 

.22 
.90 
1.20 

.22 
1.13 
1.43 

ALASKA 

PAID 

REDUCED  PRICE 
FREE 

.32 
1.61 
1.91 

32 
1.98 

2.28 

HAWAII 

PAID 

REDUCED  PRICE 
FREE 

.25 

1.09 

1.39 

.25 
1.36 
1.66 

SPECIAL  MILK  PROGRAM 

ALL  MILK 

PAID  MILK 

FREE  MILK 

PRICING  PROGRAMS  WITHOUT 
FREE  OPTION 

.13 

N/A 

N/A 

PRICING  PROGRAMS  WITH 
FREE  OPTION 

N/A 

.13 

Average  cost  per  '/i 
pint  of  mi  Ik. 

NONPRICING  PROGRAMS 

.13 

N/A 

N/A 

AFTERSCHOOL  SNACKS  SERVED  IN  AFTERSCHOOL  CARE  PROGRAMS                                               | 

CONTIGUOUS  STATES 

PAID 

REDUCED  PRICE 
FREE 

.05 
.30 
.60 

ALASKA 

PAID 

REDUCED  PRICE 
FREE 

.08 
.48 
.97 

HAWAII 

Lp ; 1 

PAID 

REDUCED  PRICE 
FREE 

.06 
.35 
.70 

■ 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507), 
no  new  recordkeeping  or  reporting 
requirements  have  been  included  that 


are  subject  to  approval  from  the  Office 
of  Management  and  Budget. 

This  action  is  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 

National  School  Limch,  School 
Breakfast  and  Special  Milk  Programs  are 
listed  in  the  Catalog  of  Federal  Domestic 


Assistance  under  No.  10.555,  No.  10.553 
and  No.  10.556,  respectively,  and  are 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovwnmental  consultation  vdth 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  the  final  rule 
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related  notice  published  at  48  FR  29114, 
June  24,  1983.) 

Authority:  Sections  4,  8, 11  and  17Aof  the 
National  School  Lunch  Act,  as  amended,  (42 
U.S.C.  1753.  1757,  1759a,  1766a)  and 
sections  3  and  4(b)  of  the  Child  Nutrition 
Act,  as  amended,  (42  U.S.C.  1772  and  42 
U.S.C.  1773(b)}. 

Dated:  July  2,  2003. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  03-17223  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Southwest  Oregon  Province  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Southwest  Oregon 
Province  Advisory  Committee  will  meet 
on  July  30,  2003  in  Grants  Pass,  Oregon 
in  the  Options  Building  Multi-Purpose 
Room  at  1215  SW  G  St.  The  meeting 
will  begin  at  9  a.m.  and  continue  until 
5  p.m.  Agenda  items  to  be  covered 
include:  (1)  Introductiob  of  New 
Members:  (2)  Public  Comment;  (3)  2003 
Implementation  Monitoring;  (4) 
Advisory  Committee  Guidelines  and  (5) 
Future  Agenda  Items. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Jim  Hays,  Province  Advisory 
Committee  Coordinator,  USDA  Forest 
Service,  Prospect  Ranger  District,  47201 
Highway  62,  Prospect,  Oregon  97536, 
phone  (541) 560-3432. 

Dated:  July  1.2003. 
Virginia  Grilley, 

Ticting  Designated  Federal  Official. 

(FR  Doc.  03-17213  Filed  7-7-03;  8:45  am 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Notice  of  Request  for  Extension  of 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Business-Cooperative 
Service. 

ACTION:  Proposed  collection;  comments 
requested. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Business- 
Cooperative  Service's  (RBS)  intention  t6 
request  an  extension  of  a  currently 


approved  information  collection  in 
support  of  the  Intermediary  Relending 
Program  (IRP). 

DATES:  Comments  on  this  notice  must  be 
received  by  September  8,  2003.  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Washington,  Specialty  Lenders 
Division,  Rural  Business-Cooperative 
Service,  U.S.  Department  of  Agriculture, 
STOP  3225,  1400  Independence 
Avenue,  SW..  Washington,  DC  20250- 
3225,  Telephone  (202)  720-9815.  E-mail 
lori.  washington@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Intermediary  Relending 
Program. 
OMB  Number:  0570-0021. 
Expiration  Date  of  Approval: 
September  30,  2003. 

Type  of  Request:  Extension  of 
currently  approved  collection 
information. 

Abstract:  The  objective  of  the 
Intermediary  Relending  Program  (IRP)  is 
to  improve  community  facilities  and 
employment  opportunities  and  increase 
economic  activity  in  rural  areas  by 
financing  business  facilities  and 
community  development.  This  purpose 
is  achieved  through  loans  made  by  the 
Rural  Business-Cooperative  Service 
(RBS)  to  intermediaries  that  establish 
programs  for  the  purpose  of  providing 
loans  to  ultimate  recipients  for  business 
facilities  and  community  development. 
The  regulations  contain  various 
requirements  for  information  from  the 
intermediaries,  and  some  requirements 
may  cause  the  intermediary  to  seek 
information  from  ultimate  recipients. 
The  information  requested  is  necessary 
for  RBS  to  be  able  to  process 
applications  in  a  responsible  manner, 
make  prudent  credit  and  program 
decisions,  and  effectively  monitor  the 
intermediaries'  activities  to  protect  the 
Government's  financial  interest  and 
ensure  that  funds  obtained  from  the 
Government  are  used  appropriately.  It 
includes  information  to  identify  the 
intermediary;  describe  the 
intermediary's  experience  and  expertise; 
describe  how  the  intermediary  will 
operate  its  revolving  loan  fund;  provide 
for  debt  instruments,  loan  agreements, 
and  security;  and  other  material 
necessary  for  prudent  credit  decisions 
and  reasonable  program  monitoring. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  7.5  hours  per 
response. 

Respondents:  Non-profit  corporations, 
public  agencies,  and  cooperatives. 

Estimated  Number  of  Respondents- 
202. 

Estimated  Number  of  Responses  per 
Respondent:  11.9. 


Estimated  Number  of  Responses: 
2,403. 

Estimated  Total  Aimual  Burden  on 
Respondents:  17,989  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Cheryl  Thompson, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0043. 

Comments  " 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RBS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
RBS  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Cheryl  Thompson,  Regulations  and 
Paperwork  Management  Branch,  U.S. 
Department  of  Agriculture,  Rural 
Development,  1400  Independence 
Avenue,  SW.,  STOP  0742.  Washington. 
DC  20250-0742.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  Office  of  Management 
and  Budget  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  June  27,  2003. 
John  Rosso. 

Administrator,  Rural  Business-Cooperative 
Service. 

[FR  Doc.  03-17167  Filed  7-7-03;  8:45  am] 

BILUNG  COOE  3410-XY-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  industry  and  Security 

Information  Systems  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Information  Systems  Technical 
Advisory  Committee  (ISTAC)  will  meet 
on  July  23  &  24,  2003,  9  a.m.,  in  the 
Herbert  C.  Hoover  Building,  Room  3884, 
14th  Street  between  Pennsylvania 
Avenue  and  Constitution  Avenue.  NW., 
Washington,  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to 
information  systems  equipment  and 
technology. 
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July  23 

Public  Session 

1.  Comments  or  presentations  by  the 
public. 

2.  Discussion  on  export  controlson 
signal  generators  and  arbitrary 
waveform  generators. 

3.  Discussion  on  developments  in 
micro-processors  technology  and  export 
controls. 

4.  Discussion  on  proposal  on 
encryption  in  network  management. 

5.  Election  of  new  chairman. 

July  23  and  24 

Closed  Session 

6.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be        • 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  Committee  members,  the 
Committee  suggests  that  public 
-presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below: 

Ms.  Lee  Ann  Carpenter,  Advisory 
Committees  MS:  3876,  U.S. 
Department  of  Commerce,  15th  St.  & 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Coimsel, 
formally  determined  on  September  7, 
2001,  piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  these 
Committees  and  of  any  Subcommittees 
thereof,  dealing  with  the  classified 
materials  listed  in  5  U.S.C.  552(c)(1) 
shall  be  exempt  from  the  provisions 
relating  to  public  meetings  found  in 
section  10(a)(1)  and  (a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public.  For  more 
information,  contact  Lee  Ann  Carpenter 
on  202-482-2583. 

Dated:  July  2,  2003. 
Lee  Ann  Carpenter, 

Committee  Liaison  Officer.' 

[FRDoc.  03-17191  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

{A-201-827] 

Notice  of  Final  Resulto  and  Rescission 
of  Antidumping  Duty  Administrative 
Review:  Certain  loirge  Diameter 
CarlXMi  and  AHoy  Seamless  Standard, 
Line  and  Pressure  Pipe  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  and 
Rescission  of  Antidumping  Duty 
Administrative  Review. 

summary:  We  have  determined  that  the 
second  antidumping  duty 
administrative  review  of  Tubos  de 
Acero  de  Mexico,  S.A.  ("TAMSA") 
should  be  rescinded. 
EFFECTIVE  DATE:  July  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Yoimg,  or  George  McMahon,  AD/ 
CVD  Enforcement,  Office  6,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-6397,  or 
(202)  482-1167,  respectively. 
SUPPLEMENTARY  INFORMATION 

Background 

On  August  6,  2002,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
notice  of  "Opportimity  to  Request 
Administrative  Review"  of  the 
antidumping  duty  order  on  certain  large 
diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe 
("SLP")  from  Mexico,  for  the  period 
August  1 ,  2001  through  July  3 1 ,  2002 
(67  FR  50856).  On  August  30,  2002,  we 
received  a  request  from  the  petitioner  * 
to  review  TAMSA.  On  September  25, 
2002,  we  published  the  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  with  respect  to 
TAMSA.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Reviews, 
67  FR  60210  (September  25,  2002).  On 
October  25,  2002,  we  received  a  request 
from  the  petitioner  to  determine 
whether  antidumping  duties  have  been 
absorbed  during  the  period  of  review  by 
respondent  TAMSA.  TAMSA  submitted 
a  November  1,  2002  letter  certifying  that 
neither  TAMSA,  nor  its  U.S.  affiliate, 
Siderca  Corporation,  directly  or 
indirectly,  exported  or  sold  for 


'  The  petitioner  is  United  States  Steel 
Corporation. 


consiunption  in  the  United  States  any 
subject  merchandise  diuing  the  period 
of  review  ("POR").  On  April  30,  2003, 
the  Department  issued  a  memorandiun 
to  the  file  concerning  its  intent  to 
rescind  the  administrative  review  and 
invited  parties  to  conunent.  See 
Memorandum  from  Eric  Greynolds 
through  Melissa  Skinner,  "Second 
Admirustrative  Review  of  the 
Antidumping  Duty  Order  on  Certain 
Large  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  from  Mexico:  Intent  to  Rescind  - 
Administrative  Review,"  (April  30, 
2003),  located  in  the  case  file  in  the 
Central  Records  Unit  ("CRU"),  main 
Commerce  Building,  room  B-<)99. 
Although  we  invited  parties  to  comment 
on  our  memorandum  which  outlined 
oiu  intent  to  rescind  this  administrative 
review,  no  interested  party  submitted 
comments,  a  case  brief,  or  requested  a 
hearing.  In  sununary,  there  have  been 
no  changes  since  the  Department  issued 
its  intent  to  rescind  this  administrative 
review. 

Scope  of  the  Review 

The  products  covered  are  large 
diameter  seamless  carbon  and  alloy 
(other  than  stainless)  steel  standard, 
line,  and  pressure  pipes  produced,  or 
equivalent,  to  the  American  Society  for 
Testing  and  Materials  ("ASTM")  A-53. 
ASTM  A-106,  ASTM  A-333,  ASTM  A- 
334,  ASTM  A-589,  ASTM  A-795,  and 
the  American  Petroleum  Institute 
("API")  5L  specifications  and  meeting 
the  physical  parameters  described 
below,  regardless  of  application,  with 
the  exception  of  the  exclusions 
discussed  below.  The  scope  of  this 
review  also  includes  all  other  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification,  with  the  exception  of 
the  exclusions  discussed  below. 
Specifically  included  within  the  scope 
of  this  review  are  seamless  pipes  greater 
than  4.5  inches  (114.3  mm)  up  to  and 
including  16  inches  (406.4  mm)  in 
outside  diameter,  regardless  of  wall- 
thickness,  manufacturing  process  (hot 
finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  this 
review  are  ciuxently  classifiable  under 
the  subheadings  7304.10.10.30, 
7304.10.10.45,  7304.10.10.60, 
7304.10.50.50.  7304.31.60.50, 
7304.39.00.36  7304.39.00.40, 
7304.39.00.44,  7304.39.00.48, 
7304.39.00.52,  7304.39.00.56, 
7304.39.00.62,  7304.39.00.68, 
7304.39.00.72,  7304.51.50.60, 
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7304.59.60.00,  7304.59.80.30, 
7304.59.80.35.  7304.59.80.40, 
7304.59.80.45,  7304.59.80.50, 
7304.59.80.55,  7304.59.80.60, 
7304.59.80.65,  and  7304.59.80.70  of  thfi 
Hannonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

Specifications,  Characteristics,  and 
Uses:  Large  diameter  seamless  pipe  is 
used  primarily  for  line  applications 
such  as  oil,  gas,  or  water  pipeline,  or 
utility  distribution  systems.  Seamless 
pressure  pipes  are  intended  for  the 
conveyance  of  water,  steam, 
petrochemicals,  chemicals,  oil  products, 
natural  gas  and  other  liquids  and  gasses 
in  industrial  piping  systems.  They  may 
carry  these  substances  at  elevated 
pressures  and  temperatures  and  may  be 
subject  to  the  application  of  external 
heat.  Seamless  carbon  steel  pressure 
pipe  meeting  the  ASTM  A-106  standard 
may  be  used  in  temperatures  of  up  to 
1000  degrees  Fahrenheit,  at  various 
American  Society  of  Mechanical 
Engineers  ("ASME")  code  stress  levels. 
Alloy  pipes  made  to  ASTM  A-335 
standard  must  be  used  if  temperatiu-es 
and  stress  levels  exceed  those  allowed 
for  ASTM  A-106.  Seamless  pressure 
pipes  sold  in  the  United  States  are 
commonly  produced  to  the  ASTM  A- 
106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperatiu^  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plimibing  and 
heating  systems,  air  conditioning  imits, 
automatic  sprinkler  systems,  and  other 
relatecj  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natiual  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seamless  galvanized  pipe  for    • 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 
Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  SLtB,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
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requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  in  large 
diameters  is  for  use  as  oil  and  gas 
distribution  lines  for  conunercial 
applications.  A  more  minor  application 
for  large  diameter  seamless  pipes  is  for 
use  in  pressure  piping  systems  by 
refineries,  petrochemical  plants,  and 
chemical  plants,  as  well  as  in  power 
generation  plants  and  in  some  oil  field 
uses  (on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

The  scope  of  this  review  includes  all 
seamless  pipe  meeting  the  physical 
parameters  described  above  and 
produced  to  one  of  the  specifications 
listed  above,  regardless  of  application, 
with  the  exception  of  the  exclusions 
discussed  below,  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line,  and  pressure 
applications  and  the  above-listed 
specifications  are  defining 
characteristics  of  the  scope  of  this 
review.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  ASTM  A-53, 
ASTM  A-106,  ASTM  A-333,  ASTM  A- 
334,  ASTM  A-589,  ASTM  A-795,  and 
API  5L  specifications  shall  be  covered  if 
used  in  a  standard,  line,  or  pressure 
application,  with  the  exception  of  the 
specific  exclusions  discussed  below. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210,  ASTM  A-252. 
ASTM  A-501,  ASTM  A-523,  ASTM  A- 
524,  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  application,  such 
products  are  covered  by  the  scope  of 
this  review. 

Specifically  excluded  fi'om  the  scope 
of  this  review  are: 

A.  Boiler  tubing  and  mechanical 
tubing,  if  such  products  are  not 
produced  to  ASTM  A-53,  ASTM  A-106, 
ASTM  A-333,  ASTM  A-334,  ASTM  A- 
589,  ASTM  A-795,  and  API  5L 
specifications  and  are  not  used  in 
standard,  line,  or  pressure  pipe 
applications. 


B.  Finished  and  unfinished  oil 
country  tubular  goods  ("OCTG"),  if 
covered  by  the  scope  of  another 
antidimiping  duty  order  fit)m  the  same 
country.  If  not  covered  by  such  an 
OCTG  order,  finished  and  unfinished 
OCTG  are  included  in  this  scope  when 
used  in  standard,  line  or  pressure 
applications. 

C.  Products  produced  to  the  A-335 
specification  imless  they  are  used  in  an 
application  that  would  normally  utilize 
ASTM  A-53,  ASTM  A-106,  ASTM  A- 
333,  ASTM  A-334,  ASTM  A-589, 
ASTM  A-795,  and  API  5L 
specifications. 

D.  Line  and  riser  pipe  for  deepwater 
application,  i.e.,  line  and  riser  pipe  that 
is  (l)  used  in  a  deepwater  application, 
which  means  for  use  in  water  depths  of 
1,500  feet  or  more;  (2)  intended  for  use 
in  and  is  actually  used  for  a  specific 
deepwater  project;  (3)  rated  for  a 
specified  minimum  yield  strength  of  not 
less  than  60,000  psi;  and  (4)  not 
identified  or  certified  through  the  use  of 
a  monogram,  stencil,  or  otherwise 
marked  with  an  API  specification  [e.g.. 
"API5L"). 

With  regard  to  the  excluded  products 
listed  above,  the  Department  will  not 
instruct  the  U.S.  Bureau  of  Customs  and 
Border  Protection  (BCBP)  to  require 
end-use  certification  imtil  such  time  as 
petitioner  or  other  interested  parties 
provide  to  the  Department  a  reasonable 
basis  to  believe  or  suspect  that  the 
products  are  being  utilized  in  a  covered 
application,  tf  such  information  is 
provided,  the  Department  will  require 
end-use  certification  only  for  the 
product(s)  (or  specification(s))  for  which 
evidence  is  provided  that  such  products 
are  being  used  in  a  covered  application 
as  described  above.  For  example,  if, 
based  on  evidence  provided  by 
petitioner,  the  Department  finds  a 
reasonable  basis  to  believe  or  suspect 
that  seamless  pipe  produced  to  the  A- 
335  specification  is  being  used  in  an  A- 
106  application,  it  will  require  end-use 
certifications  for  imports  of  that 
specification.  Normally  the  Department 
will  require  only  the  importer  of  record 
to  certify  to  the  end-use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  the 
Department  may  also  require  producers 
who  export  such  products  to  the  United 
States  to  provide  such  certification  on 
invoices  accompanying  shipments  to 
the  United  States. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  BCBP's 
purposes,  the  written  description  of  the 
merchandise  subject  to  this  scope  is 
dispositive. 
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Rescission  of  Second  Administrative 
Review 

On  November  1.  2002,  TAMSA 
submitted  a  letter  certiiying  that  neither 
TAMSA,  nor  its  U.S.  affiliate,  Siderca 
Corporation,  directly  or  indirectly, 
exported  or  sold  for  consumption  in  the 
United  States  any  subject  merchandise 
during  the  POR.  See  Memorandum  from 
Eric  Greynolds  through  Melissa  Skinner, 
"Second  Administrative  Review  of  the 
Antidumping  Duty  Order  on  Certain 
Large  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  from  Mexico:  Intent  to  Rescind 
Administrative  Review,"  (April  30, 
2003).  The  Department  conducted  a 
shipment  data  query  on  SLP  produced 
by  TAMSA  during  the  POR.  Our 
analysis  of  the  query  residts  showed 
that  none  the  relevant  shipments  were 
subject  to  antidumping  duties.  To 
further  confirm  TAMSA's  claim  that  it 
did  not  export  subject  merchandise  to 
the  United  States  during  the  POR,  on 
March  19,  2003  we  subsequently 
requested  an  additional  data  query  of 
the- internal  BCBP  data.  See 
Memorandum  to  file  from  Mark  Young 
through  Eric  Greynolds,  "Second 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Certain 
Large  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  from  Mexico:  Internal  Customs 
Data  Query"  (March  31,  2003).  Pursuant 
to  this  request  we  discovered  what 
appeared  to  be  several  shipments  of 
subject  merchandise  from  TAMSA  to 
the  United  States  during  the  POR. 
Consequently,  on  March  31,  2003,  the 
Department  requested  that  TAMSA 
explain  the  discrepancy  between 
TAMSA's  statement  that  it  had  no  sales 
of  subject  merchandise  during  the  POR 
and  the  results  of  our  data  query  which 
contradicted  TAMSA's  statement,  or 
respond  to  the  antidumping 
questionnaire  that  was  sent  on  October 
11,  2002.  See  letter  to  respondent,  dated 
March  31,  2003,  in  the  case  file  in  the 
CRU. 

Subsequent  to  the  issuance  of  the 
Department's  March  31,  2003  letter  to 
TAMSA,  we  discovered  an  inadvertent 
error  regarding  the  internal  BCBP  data 
query  on  shipments  of  subject 
merchandise  from  TAMSA.  Specifically, 
the  results  of  the  query  included 
extraneous  data  concerning 
merchandise  that  is  not  covered  by  the 
scope  of  the  order.  Therefore,  on  April 
30,  2003,  we  stated  that  based  on  our 
shipment  data  query  and  examination  of 
entry  documents,  we  should  treat 
TAMSA  as  a  non-shipper  and,  in 
accordance  with  section  351.213(d)(3)  of 
the  Department's  regulations,  rescind 


this  review.  See  Memorandum  from  Eric 
Greynolds  through  Melissa  Skinner  to 
the  File,  "Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line,  and  Pressure  Pipe  from  Mexico: 
Rescission  of  First  Admiwstrative 
Review,"  dated  April  30,  2003.  We 
invited  interested  parties  to  comment  on 
our  intent  to  rescind  the  administrative 
review. 

With  respect  to  petitioner's  October 
25,  2002  request  that  the  Department 
determine  whether  antidumping  duties 
have  been  absorbed  during  the  period  of 
review  by  respondent  TAMSA,  we  find 
their  request  to  be  irrelevant  to  the 
instant  case.  The  Department's  query 
results  show  that  TAMSA  had  no 
entries  of  subject  merchandise  during 
the  POR,  therefore,  no  duty  absorption 
can  exist  (see  e.g.,  Certain  Fresh  Cut 
Flowers  from  Mexico,  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  27219  (May  19, 1997)). 

Based  on  our  BCBP  data  query  and 
examination  of  entry  documentation,   ' 
the  Department  will  treat  TAMSA  as  a 
non-shipper  for  the  purpose  of  this 
review.  Therefore,  in  accordance  with 
§  351.213(d)(3)  of  die  Department's 
regulations,  and  consistent  with  our 
practice,  we  will  rescind  this  review 
because  TAMSA  is  the  sole  respondent 
and  a  non-shipper  (see  e.g., 
Polychloroprene  Rubber  from  Japan: 
Notice  ofRecission  of  Antidumping 
Duty  Administrative  Review,  66  FR 
45005  (August  27,  2001)). 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Act  and  section 
351.213(d)  of  the  Department's 
regulations. 

Dated:  July  1,2003. 
Gary  Taverman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-17217  Filed  7-7-03;  8:45  am) 
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Notice  of  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Prestressed  Concrete  Steel  Wire 
Strand  from  Sndia 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  Preliminary 
Affirmative  Countervailing  Duty 
Determination. 


Preliminary  Determination 

The  Department  of  Commerce  (the 
Department)  preliminarily  determines 
that  countervailable  subsidies  are  being 
provided  to  producers  and  exporters  of 
prestressed  concrete  steel  wire  strand 
(PC  strand  or  subject  merchandise)  from 
India.  For  information  on  the  estimated 
countervailing  duty  rates,  please  see  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Copyak  at  (202)  482-2209,  Alicia 
Kinsey  at  (202)  482-4793,  or  Cindy 
Robinson  at  (202)  482-3797,  Office  of 
AD/CVD  Enforcement  VI,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  Room  4012, 14th  Street 
and  Constitution  Avenue,  N.W.. 
Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  American  Spring  Wire  Corp., 
Insteel  Wire  Products  Company,  and 
Sumiden  Wire  Products  Corp. 
(collectively,  the  petitioners). 

Case  History 

Since  the  publication  of  the  notice  of 
initiation  in  the  Federal  Register  (see 
Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Prestressed  Concrete 
Steel  Wire  Strand  from  India,  68  FR 
9058  (February  27,  2003)  (Initiation 
Notice)),  the  following  events  have 
occurred. 

On  February  28,  2003,  we  issued  our 
initial  coimtervailing  duty  questionnaire 
(initial  questionnaire)  to  the 
Government  of  India  (GOI).'  On  April  1, 
2003,  the  GOI  requested  a  one-month 
extension  of  the  April  7,  2003,  deadline 
for  submitting  its  response  to  the 
"government"  portion  of  the  initial 
questionnaire.  We  granted  the  GOI  an 
extension  until  April  21,  2003.  On  April 
21,  2003,  the  GOI  submitted  a  partial 
questioimaire  response  and  requested  a 
second  extension.  The  GOI  explained 
that  it  was  having  logistical  difficulties 
in  gathering  the  requested  information, 
which  pertains  to  several  state 
government  programs  and  various 
federal  departments.  See  Memorandiun 
to  the  File  from  Alicia  Kinsey, 
International  Trade  Analyst,  concerning 
Conversation  with  Government  of  India 
Official  (April  24,  2003),  which  is  on 


EFFECTIVE  DATE:  July  8,  2003. 


>  In  the  questionnaire,  we  informed  the  GOI  that 
it  was  the  government's  responsibility  to  identify  all 
Indian  producers/exporters  that  shipped  subject 
merchandise  to  the  United  States  during  the  period 
of  investigation  and  to  forward  a  copy  of  the 
"company"  portion  of  the  initial  questionnaire  to 
all  such  producers/exporters. 
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file  in  room  B-099  of  the  Central 
Records  Unit  of  the  Main  Commerce 
Building  (CRU).  See  also  "Use  of 
Adverse  Facts  Available"  section, 
below. 

On  April  25.  2003,  we  informed  the 
GOI  that  its  April  21,  2003.  partial 
questionnaire  response  was  incomplete 
and  unusable  for  purposes  of  calculating 
a  countervailing  duty  rate,  and  we  again 
extended  the  deadline  for  submitting  a 
complete  questionnaire  response  until 
April  30.  2003.  On  April  28.  2003,  the 
GO!  submitted  another  partial 
questionnaire  response.  However,  the 
GOI  did  not  file  any  more  submissions 
and  thus  did  not  meet  the  April  30. 
2003.  deadline  for  filing  a  complete 
questionnaire  response.  On  May  23, 
2003,  in  a  second  attempt  to  obtain  the 
information  we  requested  in  the  initial 
questionnaire,  we  issued  a 
supplemental  questionnaire  to  the  GOI. 
The  GOI's  supplemental  questionnaire 
response  was  due  on  June  6,  2003.  The 
GOI  did  not  submit  a  response  to  the 
supplemental  questionnaire.  See  "Use 
of  Adverse  Facts  Available"  section, 
below. 

As  of  April  7,  2003,  which  was  the 
original  deadline  for  the  submission  of 
responses  to  the  initial  questionnaire, 
we  had  not  received  any  responses  from 
any  Indian  producers/exporters  of  the 
subject  merchandise.  On  April  14,  2003. 
we  spoke  with  a  law  firm  which  had 
entered  an  appearance  in  the 
investigation  on  behalf  of  Tata  Inc. 
{importer  of  subject  merchandise)  and 
Tata  SSL  Ltd.  (producers/exporters  of 
subject  merchandise)  and  inquired 
whether  the  law  firm  intended  to  file  a 
response  on  these  companies'  behalf. 
The  law  firm  informed  us  that  it  had  not 
submitted  any  responses  on  behalf  of 
Tata  Inc.  and  Tata  SSL  Ltd.  because  the 
companies  were  proceeding  with  the 
investigation  on  a  pro  se  basis.  See 
Memorandum  to  the  file  from  Robert 
Copyak.  Financial  Analyst,  concerning 
Conversation  with  Former  Coimsel  to 
Tata  (April  24,  2003).  On  April  15,  2003, 
on  the  basis  of  their  recent  change  to  pro 
se  status,  we  granted  Tata  Inc.  and  Tata 
SSL  Ltd.  an  extension  until  April  30, 
2003,  to  file  a  response  to  the  initial 
questionnaire. 

On  April  16,  2003,  we  spoke  with  a 
company  official  who  stated  that  the 
companies  never  received  the  initial 
questionnaire.  See  Memorandum  to  the 
File  from  Alicia  Kinsey,  International 
Trade  Analyst,  concerning  April  16> 
2003  Conversation  with  Tata  Official 
(April  24,  2003).  On  April  21,  2003,  we 
spoke  with  the  GOI  official  who  had 
been  coordinating  the  GOI's 
involvement  in  the  investigation.  He 
explained  that  the  GOI  had  not 


distributed  a  copy  of  the  initial 
questionnaire  to  Tata  Inc.  and  Tata  SSL 
Ltd.  Subsequently,  the  Department 
provided  Tata  Inc.  And  Tata  SSL  Ltd.  an 
electronic  version  of  the  questionnaire. 
See  Memorandum  to  the  File  from 
Alicia  Kinsey,  International  Trade 
Analyst,  concerning  Conversation  with 
Government  of  India  Official  (April  24, 
2003).  See  also  "Use  of  Adverse  Facts 
Available"  section,  below. 

On  April  29,  2003.  Tata  Inc.  and  Tata 
SSL  Ltd.  requested  another  extension  of 
the  deadline  for  submitting  responses  to 
oiu-  initial  questionnaire.  On  April  30. 
2003.  we  extended  the  deadline  to  May 
7.  2003.0n  May  7.  2003.  respondents' 
former  counsel  again  entered  an 
appearance  on  behalf  of  Tata  bic.  and 
Tata  SSL  Ltd..  On  May  8,  2003.  Tata 
Iron  and  Steel  Company  Limited  (Wire 
Division)  (TISCO).  which  recently 
acquired  Tata  SSL  Ltd.,  submitted  a 
response  to  the  initial  questionnaire. 
Although  the  submission  was  filed  one 
day  after  the  deadline,  we  accepted  it  as 
timely  because  the  company  informed 
us  that  the  delay  was  the  fault  of  the 
coiuier.  However,  we  retiuned  the 
submission  to  TISCO  for  correction  and 
re-submission  because  it  was 
improperly  filed  and  was  not  served  on 
interested  parties.  See  Memorandum  to 
the  File  from  Robert  Copyak  and  Alicia 
Kinsey,  Case  Analsyts,  through  Melissa 
Skinner,  Office  Director,  concerning 
Acceptance  and  Request  for  Correction 
and  Re-submission  of  the  May  8,  2003, 
Questionnaire  Response  Submitted  by 
TISCO  (May  23.  2003).  TISCO  corrected 
its  May  8.  2003,  submission  and  re- 
submitted it  on  May  28,  2003.  On  May 
29,  2003,  we  issued  a  supplemental 
questionnaire  to  TISCO.  and  TISCO 
submitted  a  timely  response  on  June  12, 
2003. 

On  June  16.  2003.  petitioners 
submitted  a  letter  urging  the  Department 
to  use  facts  available  for  purposes  of  the 
preliminary  determination.  See  "Use  of 
Adverse  Facts  Available"  section, 
below.  On  June  23.  2003.  respondent's 
counsel  contacted  a  Department  official 
to  inform  the  Department  that 
respondent's  counsel  had  received  a  tax 
retiuTi  requested  in  our  initial  and 
supplemental  questionnaires  to  TISCO; 
we  informed  respondents'  counsel  that 
if  they  were  to  submit  the  tax  return,  it 
would  be  rejected  by  the  Department  as 
untimely  filed.  See  Memorandum  to  the 
File  bom  Robert  Copyak,  Financial 
Analyst,  through  Jim  Terpstra,  Program 
Manager  regarding  Conversation  with 
Garvey  Schubert  Barer,  Counsel  for  Tata 
Iron  and  Steel  Company  Limited  (Wire 
Division)  (June  23,  2003). 


Extension  of  Time  Limit  for  Preliminary 
Determination 

On  April  7,  2003,  we  published  in  the 
Federal  Register  an  extension  of  the  due 
date  for  this  preliminary  determination 
from  April  28.  2003,  to  June  30.  2003. 
See  Prestressed  Concrete  Steel  Wire 
Strand  from  India:  Extension  of  Time     ■ 
Limit  for  Preliminary  Determination  in 
Countervailing  Duty  Investigation,  68  FR 
16783  (April  7.  2003). 

Scope  of  the  Investigation 

The  merchandise  subject  to  this 
investigation  is  prestressed  concrete 
steel  wire  (PC  strand),  which  is  steel 
strand  produced  bom  wire  of  non- 
stainless,  non-galvanized  steel,  which  is 
suitable  for  use  in  prestressed  concrete 
(both  pre-tensioned  and  post-tensioned) 
applications.  The  product  definition 
encompasses  covered  and  uncovered 
strand  and  all  types,  grades,  and 
diameters  of  PC  strand. 

The  merchandise  imder  this 
investigation  is  ciurently  classifiable 
under  subheadings  7312.10.3010  and 
7312.10.3012  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  imder  investigation  is  * 

dispositive. 

In  the  scope  section  of  the  Initiation 
Notice  for  this  investigation,  the 
Department  encouraged  all  parties  to 
submit  comments  regarding  product 
coverage  by  March  19,  2003.  Petitioners 
filed  comments  regarding  product 
coverage  on  June  13,  2003.  These 
comments  were  submitted  too  late  for 
consideration  in  this  preliminary 
determination.  The  Department  will 
examine  these  comments  for  the  Final 
Determination. 

Injury  Test 

Because  India  is  a  "Subsidy 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act),  the 
International  Trade  Commission  (ITC)  is 
required  to  determine  whether  imports 
of  the  subject  merchandise  from  India 
materially  injure  or  threaten  material 
injury  to  a  U.S.  industry.  On  March  21, 
2003.  the  ITC  published  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injiu«d,  or  threatened  with  material 
injury,  by  reason  of  imports  of  subject 
merchandise  from  India.  See  Prestressed 
Concrete  Steel  Wire  Strand  from  Brazil, 
India,  Korea,  Mexico,  and  Thailand„m 
FR  13952  (March  21,  2003). 
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Alignment  With  Final  Antidumping 
Duty  Determination 

On  June  26,  2003,  petitioners 
submitted  a  letter  requesting  alignment 
of  the  final  determination  in  this 
investigation  with  the  final 
determination  in  the  companion 
antidumping  duty  investigation. 
Therefore,  in  accordance  with  section 
705(a)(1)  of  the  Act,  we  are  aligning  the 
final  determination  in  this  investigation 
with  the  final  determination  in  the 
antidiunping  duty  investigation  of 
prestressed  concrete  steel  wire  strand 
bom  India. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
April  1,  2001  through  March  31,  2002, 
This  period  was  alleged  by  petitioners 
to  be  the  Indian  producers'/exporters' 
most  recently  completed  fiscal  year.  See 
the  Initiation  Notice  and  the  February 
20.  2003,  Office  of  AD/CVD 
Enforcement  VI  Initiation  Checklist 
titled  "Initiation  of  Coimtervailing  Duty 
Investigation:  Prestressed  Concrete  Steel 
Wire  Strand  from  India  (C-533- 
829)"{Imtiation  Checklist),  which  is  on 
file  in  the  CRU. 

Use  of  Adverse  Facts  Available 

We  preliminarily  determine  that  the 
GOT  and  TISCO's  questionnaire 
responses  are  incomplete  and  unusable, 
for  the  reasons  set  forth  below. 
Therefore,  for  this  preliminary 
determination,  we  have  calculated  a 
single  countervailing  duty  rate  that  is 
appUcable  to  all  Indian  producers/ 
exporters  of  subject  merchandise. 
Accordingly,  we  also  preliminarily 
determine  to  base  the  calculation  of  this 
one  rate  on  facts  available,  piusuant  to 
section  776(a)  of  the  Act,  and  adverse 
inferences,  piusuant  to  section  776(b)  of 
the  Act  (hereafter  "adverse  facts 
available"). 

Despite  oiu  repeated  requests  and 
niunerous  extensions  described  above, 
the  GOI  and  the  Indian  exporters/ 
producers  of  subject  merchandise  have 
not  provided  the  requested  program 
information  and  company-specific  data 
necessary  for  calculating  company- 
specific  countervailing  duty  rates. 

We  requested  tn  the  initial 
questionnaire  that  the  GOI  provide  basic 
information  regarding  the  production  of 
subject  merchandise  in  India  and  the 
administration  of  the  federal  and  state 
programs  that  we  are  investigating.  As 
described  above,  although  the  GOI 
provided  two  partial  questionnaire 
responses,  these  submissions  are 
incomplete  and  imusable  because  they 
contain  only  a  small  portion  of  the 
information  we  requested  in  the  initial 


questionnaire.  The  GOI  did  not  provide 
complete  answers  and  did  not  provide 
useable  information.  Moreover,  the  GOI 
failed  to  answer  specific  questions 
regarding  the  natiire  of  and  participants 
in  India's  PC  strand  industry  and  failed 
to  answer  specific  questions  regarding 
the  various  federal  and  state  programs 
imder  investigation.  The  GOI  also  failed 
to  distribute  the  "company"  portion  of 
the  questionnaire  to  the  producers/ 
exporters  of  subject  merchandise. 

in  a  supplemental  questionnaire,  we 
requested  that  the  GOI  provide  all  of  the 
information  it  had  neglected  to  provide 
in  its  two  partial  questionnaire 
responses.  Despite  this  second 
opportunity  to  provide  the  information 
requested  in  the  initial  questionnaire 
and  the  additional  time  to  provide  it, 
the  GOI  did  not  file  a  response  and 
therefore  did  not  provide  the 
information  necessary  to  conduct  this 
countervailing  duty  investigation. 

Similarly,  the  questionnaire  responses 
provided  by  TISCO  are  incomplete  and 
imusable.  Despite  several  extensions, 
TISCO  failed  to  provide  answers  to 
specific  questions  regarding  its  use  of 
various  federal  and  state  programs 
under  investigation.  Most  notably, 
however,  TISCO  failed  to  provide  the 
information  requested  regarding  its 
affiliated  and  parent  companies.  In 
addition,  TISCO  failed  to  submit  its  tax 
returns,  as  requested  in  the  Tax 
Programs  Appendix  of  the  initial 
questionnaire.  A  copy  of  the  company's 
tax  return  is  necessary  for  ascertaining 
whether  the  company  claimed  a  tax 
exemption  for  export  profits  imder 
section  80  HHC  of  the  India  Tax  Act.  As 
mentioned  in  the  "Case  History" 
section,  above,  counsel  for  TISCO 
acquired  a  copy  of  TISCO's  tax  return 
and  offered  to  file  it  on  the  record; 
however,  the  information,  for  which  the 
Department  had  not  granted  an 
extension,  would  have  been  filed  nearly 
two  weeks  after  the  supplemental 
questionnaire  was  due,  and  less  than  a 
week  before  this  preliminary 
determination  was  issued.  "TISCO  had 
the  opportunity  to  provide  its  tax  return 
in  the  initial  questionnaire,  for  which 
two  extensions  were  granted,  and  in  the 
supplemental  questionnaire.  Despite 
these  numerous  opportunities,  TISCO 
did  not  submit  its  tax  return.  The 
Department's  statutory  obligations 
require  a  reasonable  cut-off  point  for 
new  information  to  be  submitted  on  the 
record  and  considered;  therefore,  the 
Department  did  not  solicit  TISCO's  tax 
retiuTi  upon  learning  Df  its  availability. 
TISCO  also  failed  to  submit  any 
information  regarding  most  of  the  state 
programs  under  investigation.  TISCO 
also  did  not  submit  adequate 


information  regarding  the  Pre-shipment 
and  Post-shipment  Export  Financing 
program. 

In  a  supplemental  questionnaire,  we 
requested  the  above-mentioned 
information.  Although  TISCO  provided 
some  additional  information,  the 
company  did  not  submit  its  tax  retiuns, 
did  not  provide  any  additional 
information  about  the  state  programs, 
did  not  provide  information  about  their 
affiliate  and  parent  companies,  and  did 
not  supplement  its  previously- 
submitted  information  regarding  the 
Pre-shipment  and  Post-shipment  Export 
Financing  progreim.  Moreover,  all  of  the 
information  submitted  in  both  the  initial 
and  supplemental  questionnaires  was 
generated  from  the  Indian  fiscal  year 
2002-2003,  a  fiscal  year  that  was  not  yet 
completed  when  the  original 
questionnaire  was  issued.  Respondents 
did  not  consult  with  Department 
officials  regarding  their  definition  of  the 
period  of  investigation.  The  information 
provided  by  the  GOI  covered  the  POI  as 
identified  in  the  questionnaire. 

Section  776(a)  of  the  Act  requires  the 
use  of  facts  available  when  an  interested 
party  withholds  information  that  has 
been  requested  by  the  Department,  or 
when  an  interested  party  fails  to  provide 
the  information  requested  in  a  timely 
manner  and  in  the  f  grm  required.  As 
described  above,  the  GOI  and  TISCO,  as 
well  as  any  other  Indian  producers  or 
exporters  of  the  subject  merchandise, 
have  failed  to  provide  the  information 
regarding  the  programs  under 
investigation  that  the  Department 
expressly  requested  in  the  initial  and 
supplemental  questionnaires.  Because 
of  TISCO's  and  the  GOI's  lack  of 
cooperation,  the  statute  requires  the  use 
of  facts  otherwise  available  for  purposes 
of  calculating  the  countervailing  duty 
rates  in  this  investigation. 

Fiulhermore,  section  776(b)  of  the  Act 
provides  that  in  selecting  from  among 
the  facts  available,  the  Department  may 
use  an  inference  that  is  adverse  to  the 
interests  of  a  party  if  it  determines  that 
a  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  The  Department  finds 
that  by  not  providing  necessary 
information  specifically  requested  by 
the  Department  in  this  investigation, 
despite  numerous  opportunities,  the 
GOI  and  TISCO  have  failed  to  cooperate 
to  the  best  of  their  ability.  As  discussed 
above,  the  GOI  failed  to  act  to  the  best 
of  its  ability  by  not  distributing  the 
questionnaires  to  Indian  producers/ 
exporters  of  subject  merchandise,  not 
providing  necessary  information 
specifically  requested  in  the 
questionnaire,  and  not  responding  to  the 
Department's  supplemental 
questionnaire.  TISCO  also  failed  to  act 
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to  the  best  of  its  ability  by  not  providing 
necessary  information  specifically 
requested  in  the  questionnaire  and 
supplemental  questionnaire,  despite 
numerous  extensions,  and  by  submitting 
information  using  a  different  POl 
without  consulting  the  Department. 
Therefore,  in  selecting  facts  available, 
the  Department  determines  that  an 
adverse  inference  is  warranted. 

Section  776(b)  of  the  Act  indicates 
that,  when  employing  an  adverse 
inference,  the  Department  may  rely 
upon  information  derived  from  (1)  the 
petition;  (2)  a  final  determination  in  a 
countervailing  duty  or  an  antidumping 
investigation;  (3)  any  previous 
administrative  review,  new  shipper 
review,  expedited  antidumping  review, 
section  753  review;  or  (4)  any  other 
information  placed  on  the  record.  See 
also  19  CFR  §351. 308(c). 

If  the  Department  relies  on  this 
secondary  information  as  facts  available, 
section  776(c)  of  the  Act  provides  that 
the  Department  shall,  "to  the  extent 
practicable,"  corroborate  such 
information  using  independent  sources 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
accompanying  the  URAA  (SAA)  further 
provides  that  to  corroborate  secondary 
information  means  that  the  Department 
will  satisfy  itself  that  the  secondary 
information  to  be  used  has  probative 
Value.  See  also,  19  CFR  351.308(d). 
Thus,  in  those  instances  in  which  the 
Department  determines  to  apply  adverse 
facts  available,  in  order  to  satisfy  itself 
that  such  information  has  probative 
value,  the  Department  will  examine,  to 
the  extent  practicable,  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  publicly  available 
data  on  the  national  inflation  rate  of  a 
given  coimtry  or  national  average 
interest  rates,  there  are  typically  no 
independent  sources  for  data  on 
company-specific  benefits  resulting 
from  countervailable  subsidy  programs. 
The  only  source  for  such  information 
normally  is  administrative 
determinations.  With  respect  to  the 
relevance  aspect  of  corroboration,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as  to  whether 
there  are  circimistances  that  would 
render  benefit  data  not  relevant.  See 
Cotton  Shop  Towels  From  Pakistan: 
Final  Results  of  Countervailing  Duty 
Adniinistrative  Review,  66  FR  42514 
(August  13,  2001).  However,  the  fact 
that  corroboration  may  not  be 
practicable  in  a  given  case  does  not 
prevent  the  Department  from  applying 
an  adverse  inference  as  appropriate,  and 
does  not  prevent  the  Department  from 
using  the  secondary  information.  See  19 
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CFR  351.308(d).  The  SAA 
accompanying  the  URAA  clarifies  that 
information  from  the  petition  is 
"secondary  information."  See  Statement 
of  Administrative  Action, 
accompanying  H.R.  5110  (H.  Doc.  No. 
103-316)  (1994)  at  870. 

Because  the  respondents  failed  to  act 
to  the  best  of  thefr  ability,  as  discussed 
above,  for  each  program  examined, 
unless  the  record  information  made  it 
clear  that  respondents  could  not  have 
received  benefits  from  the  program,  we 
made  the  adverse  inference  that  the 
respondent  benefitted  from  the  program, 
consistent  with  our  practice.  See.  e.g.. 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  From  Korea;  Final  Affirmative 
CVD  Determination.  67  FR  62102 
(October  3.  2002).  Therefore,  as  adverse 
facts  available,  we  preliminarily 
determine  to  use  (where  possible)  the 
highest  company-specific  program  rates 
from  the  most  recently-completed 
investigation  pertaining  to  exports  of  an 
Indian  steel  product  see  Final 
Affirmative  Countervailing  Duty- 
Determination:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From  India, 
66  FR  49635  (September  28,  2001)  (Hot- 
Rolled  Steel  From  India)  and  Issues  and 
Decision  Memorandum:  Final  Results  of 
the  Countervailing  Duty  Investigation: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  From  India,  which  is  on  file  in 
the  CRU  or  available  online  at  http:// 
www.ia.ita.doc.gov/frn/sunwiary/india/ 
01-24404-1. txt  (Hot-Rolled  St?el  From 
India  Decision  Memo).  Because  some  of 
the  programs  under  investigation  were 
not  investigated  in  Hot-Rolled  Steel 
From  India,  66  FR  49635,  we 
preliminarily  determine,  consistent  with 
our  practice,  to  use  (where  possible)  the 
highest  company-specific  program  rates 
from  another  recently-completed  Indian 
investigation.  See  Notice  of  Final 
Affirmative  Countervailing  Duty 
Determination:  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
From  India,  67  FR  34905  (May  16,  2002) 
(PET  Film  From  India)  and  Issues  and 
Decision  Memorandum:  Final 
Countervailing  Duty  Determination: 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  (PET  Film)  From  India,  which 
is  on  file  in  the  CRU  or  available  online 
at  http://ia.ita.doc.gov/frn/summary/ 
india/02-12294-l.txt  (PET  Film  From 
India  Decision  Memo).  See  also  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  the  Republic  of 
Korea,  64  FR  30636  (June  8.  1999) 
(Sheet  and  Strip  from  Korea). 

To  corroborate  the  secondary 
information  that  Indian  producers/ 
exporters  of  subject  merchandise  are 
ehgible  to  use  and  may  have  benefitted 


from  these  programs,  we  reviewed  the 
federal  and  state  industrial  policy  and 
tax  bulletins  that  were  submitted  on  the 
record  by  petitioners  (in  the  petition) 
and  by  the  GOI  and  the  Indian 
producers/exporters  in  thefr 
questionnaire  responses.  We  also 
reviewed  official  government 
correspondence  and  records  kept  by 
administering  authorities.  We  note  that 
many  of  these  dociunents  were 
examined  at  the  respective  verifications. 
See  Hot-Rolled  Steel  From  India,  66  FR 
49635,  and  PET  Film  From  India,  67  FR 
34905.  Based  on  our  review  of  these 
documents,  these  rates  are  neither 
unduly  harsh  nor  punitive,  and  because 
they  have  been  corroborated,  continue 
to  have  probative  value. 

With  respect  to  two  of  the  programs 
we  have  previously  examined,  Tax 
Deductions  imder  Section  80HHC  of  the 
India  Tax  Act  and  the  State  of 
Maharastra  Capital  Incentive  Scheme, 
we  were  imable  to  use  company-specific 
program  rates  from  Hot-Rolled  Steel 
From  India  and  PET  Film  From  India 
because  the  Department  determined  that 
the  programs  were  not  used  daring  the 
POIs  of  those  cases.  As  adverse  facts 
available  for  these  two  programs,  we 
preliminarily  determine  to  use  program 
rates  of  2.00  percent  ad  valorem,  which 
is  the  de  minimis  rate  for  developing 
countries.  See  Section  703(b)(4)(B).  To 
corroborate  our  adverse  inference  that 
Indian  producers/exporters  of  subject 
merchandise  are  eligible  to  use  and  may 
have  benefitted  from  these  programs,  we 
reviewed  the  federal  and  state  industrial 
policy  and  tax  bulletins  that  were 
submitted  on  the  record  by  petitioners 
(in  the  petition)  and  by  GOI  and  the 
Indian  producers/exporters  in  thefr 
questionnaire  responses.  We  also 
reviewed  official  government 
correspondence  and  records  kept  by 
administering  authorities.  We  note  that 
many  of  these  docimients  were 
examined  at  the  respective  verifications. 
See  Hot-Rolled  Steel  From  India,  66  FR 
49635,  and  PET  Film  From  India,  67  FR 
34905.  Based  on  our  review  of  these 
documents,  these  rates  are  neither 
imduly  harsh  nor  punitive,  and  because 
they  have  been  corroborated,  continue 
to  have  probative  value. 

For  each  program  that  we  have  not 
examined  in  previous  investigations  or 
administrative  reviews,  we 
preliminarily  determine  to  use  an 
adverse  facts  available  program  rate  of 
2.00  percent  ad  valorem.  See  "Programs 
Previously  Not  Examined"  section, 
below.  In  selecting  this  rate,  we  relied 
on  the  information  put  forth  by 
petitioners.  In  a  letter  to  the  Secretary  of 
Commerce  dated  June  16,  2003, 
petitioners  argue  for  the  application  of 
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the  de  minimis  rate  for  developing 
countries  for  each  program  in  which  the 
respondents  failed  to  provide  the 
necessary  information  to  calculate  a 
countervailing  duty  rate.  See 
petitioners'  June  16,  2003  letter;  see  also 
Section  703(b)(4)(B).  To  ensure  that 
respondents  are  provided  an  incentive 
to  respond  in  the  future,  and  because 
"in  employing  adverse  inferences,  one 
factor  [the  Department]  will  consider  is 
the  extent  to  which  a  party  may  benefit 
from  its  own  lack  of  cooperation,"  we 
have  preliminarily  determined  it  was 
reasonable  to  apply  the  2.00  percent 
rate.  (SAA  at  870.)  Because  we  have  no 
information  on  these  programs,  it  was 
not  practicable  in  this  case  to 
corroborate  the  2.00  percent  rate  with 
anything  other  than  the  general 
iniormation  (i.e.,  various  federal  and 
state  industrial  policy  bulletins)  used 
for  the  allegations  in  the  petition.  See 
Sheet  and  Strip  Korea,  64  FR  30636. 
Based  on  the  record  of  this  case,  we 
regard  the  petition  a  practicable  source 
for  corroboration,  because  information 
in  the  petition  is  reliable  and  relevant, 
and  there  is  no  record  information 
showing  otherwise.  See  19  CFR 
351.308(c)(2)(d).  Therefore,  we  conclude 
that  because  TISCO  and  the  GOI  failed 
to  cooperate  to  the  best  of  their  ability, 
we  are  making  an  adverse  inference  that 
a  program  rate  of  2.00  percent  ad 
vaJcem  might  reflect  the  level  of  benefit 
they  are  receiving.  To  corroborate  our 
adverse  inference  that  Indian  producers/ 
exporters  of  subject  merchandise  are 
eligible  to  use  and  may  have  benefitted 
from  these  programs,  we  reviewed  the 
federal  and  state  industrial  policy  and 
tax  bulletins  that  were  submitted  on  the 
record  by  petitioners  in  the  petitions. 
Based  on  this  review,  these  rates  are 
neither  unduly  harsh  nor  punitive,  and 
because  they  have  been  corroborated, 
continue  to  have  probative  value. 

Programs  Previously  Determined  To  Be 
Countervailable 

As  explained  in  the  Initiation  Notice 
and  in  the  Initiation  Checklist,  this 
investigation  includes  several  programs 
that  were  determined  to  be 
countervailable  in  previous 
investigations  and  administrative 
reviews.  No  new  information  or 
evidence  of  changed  circumstances  has 
been  submitted  in  this  investigation  to 
warrant  reconsideration  of  those 
determinations.  Therefore,  in 
accordance  with  section  771(5A)(B)  of 
the  Act,  we  continue  to  determine  that 
the  following  programs  are 
countervailable.  Full  descriptions  of 
each  program  are  provided  in  the 
Initiation  Checklist.  See  Hot-Rolled 
Steel  From  India,  66  FR  49635,  and  Pet 


Fibn  From  India,  67  FR  34905,  for  the 
Department's  determinations  of 
countervailaibility  for  each  of  these 
programs. 

A.  Government  of  India  Programs 

1.  Pre-shipment  and  Post-shipment 
Export  Financing 

The  Reserve  Bank  of  hidia  (RBD. 
through  commercial  banks,  provides 
short-term  pre-shipment  financing,  or 
"packing  credits,"  to  exporters.  Post- 
shipment  export  financing  consists  of 
loans  in  the  form  of  discounted  trade 
bills  or  advances  by  commercial  banks. 

The  Department  has  previously 
determined  that  this  export  financing  is 
coimtervailable  to  the  extent  that  the 
interest  rates  are  set  by  the  GOI  and  are 
lower  than  the  rates  exporters  would 
have  paid  on  comparable  commercial 
loans.  See,  Hot-Rolled  Steel  From  India, 

66  FR  49635,  and  Pet  Film  From  India, 

67  FR  34905,  and  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  From  India,  64  FR  73137 
(December  29,  1999)  [CTL  Plate  From 
India).  Specifically,  the  Department 
determined  that  the  GOI's  issuance  of 
financing  at  preferential  rates 
constituted  a  financial  contribution 
pursuant  to  section  771(5)(D)(i)  of  the 
Act.  See  the  "Pre-Shipment  and  Post- 
Shipment  Export  Financing"  section  of 
the  PET  Film  From  India  Decision 
Memo.  The  Department  further 
determined  that  the  interest  savings 
under  this  program  conferred  a  benefit 
pursuant  to  section  771(5)(E)(ii)  of  the 
Act.  Id.  In  addition,  the  Department 
determined  this  program,  which  is 
contingent  upon  exports,  to  be  specific 
within  the  meaning  of  section 
771(5A)(B)oftheAct. /d. 

As  adverse  facts  available  for  pre- 
shipment  export  financing,  we 
preliminary  determine  to  use  a  rate  of 
1.32  percent  ad  valorem,  which  is  the 
highest  company-specific  program  rate 
calculated  in  Hot-Rolled  Steel  From 
India,  66  FR  49635.  As  adverse  facts 
available  for  post-shipment  export 
financing,  we  preliminary  determine  to 
use  a  rate  of  0.74  percent  ad  valorem, 
which  is  the  highest  company-specific 
program  rate  calculated  in  Hot-Rolled 
Steel  From  India,  66  FR  49635. 

2.  Duty  Entitlement  Passbook  Scheme 
(DEPS) 

India's  DEPS  was  enacted  on  April  1, 
1997,  as  a  successor  to  the  Passbook 
Scheme  (PBS).  As  with  PBS,  the  DEPS 
enables  exporting  companies  to  earn 
import  duty  exemptions  in  the  form  of 
passbook  credits  rather  than  cash.  All 
exporters  are  eligible  to  earn  DEPS 


credits  on  a  post-export  basis,  provided 
that  the  exported  product  is  listed  in  the 
GOI's  Standard  Input/Output  Norms 
(SIONs).  Post-export  DEPS  credits  can 
be  used  for  any  subsequent  imports, 
regardless  of  whether  they  are 
consumed  in  the  production  of  an 
export  product.  Post-export  DEPS 
credits  are  valid  for  12  months  and  are 
transferable.  Exporters  were  eligible  to 
earn  credits  equal  to  certain  percent  of 
the  f.o.b.  value  of  their  export 
shipments. 

The  Department  has  previously 
determined  that  the  DEPS  is 
coimtervailable.  See.  Hot-Rolled  Steel 
From  India,  66  FR  49635  and  Pet  Film 
From  India,  67  FR  34905.  In  PET  Film 
From  India,  the  Department  determined 
that  (1)  under  the  DEPS,  a  financial 
contribution,  as  defined  under  section 
771(5)(D)(ii)  of  the  Act,  is  provided 
because  the  GOI  provides  credits  for  the 
future  pajTnent  of  import  duties;  (2) 
since  the  GOI  does  not  have  in  place 
and  does  not  apply  a  system  to  confirm 
which  inputs,  and  in  what  amounts,  are 
consumed  in  the  production  of  the 
exported  products  that  is  reasonable  and 
effective  for  the  purposes  intended, 
imder  section  351.519(a)(4)  of  the 
Department's  regulations  and  section 
771(5)(E)  of  the  Act,  the  entire  amount 
of  import  duty  exemption  earned  during 
the  POI  constitutes  a  benefit;  and  (3) 
this  program  can  only  be  used  by 
exporters  and,  therefore,  is  specific 
under  section  771(5A)(B)  of  the  Act.  See- 
the "DEPS"  section  of  the  PET  Film 
From  India  Decision  Memo,  on  file  in 
the  CRU. 

As  adverse  facts  available  for  the 
DEPS,  we  preliminary  determine  to  use 
a  rate  of  13.98  percent  ad  valorem, 
which  is  the  highest  company-specific 
program  rate  calculated  in  Hot-Rolled 
Steel  From  India,  66  FR  49635. 

3.  Export  Promotion  Capital  Goods 
Scheme  (EPCGS) 

The  EPCGS  provides  for  a  reduction 
or  exemption  of  customs  duties  and  an 
exemption  from  excise  taxes  on  imports 
of  capital  goods.  Under  this  program, 
producers  may  import  capital 
equipment  at  reduced  rates  of  duty  by 
undertaking  to  earn  convertible  foreign 
exchange  equal  to  four  to  five  times  the 
value  of  the  capital  goods  within  a 
period  of  eight  years.  For  failure  to  meet 
the  export  obligation,  a  company  is 
subject  to  payment  of  all  or  part  of  the 
duty  reduction,  depending  on  the  extent 
of  the  export  shortfall,  plus  penalty 
interest. 

In  previous  investigations,  we 
determined  that  producers/exporters 
benefit  from  the  waiver  of  import  duty 
on  imports  of  capital  equipment.  A 
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second  type  of  benefit  conferred  imder 
this  program  involves  the  import  duty 
reductions  that  producers/exporters 
received  on  the  imports  of  capital 
equipment  for  which  producers/ 
exporters  have  not  yet  met  their  export 
requirements.  For  those  capital 
equipment  imports,  producers/exporters 
have  unpaid  duties  that  will  have  to  be 
paid  to  the  GOI  if  the  export 
requirements  are  not  met.  When  a 
company  has  an  outstanding  liability 
and  the  repayment  of  that  liability  is 
contingent  upon  subsequent  events,  our 
practice  is  to  treat  any  balance  on  that 
unpaid  liability  as  an  interest-free  loan. 
See  19  CFR  §351.505(d)(l).  See  Hot- 
Holied  Steel  From  India,  66  FR  49635, 
and  Pet  Film  From  India.  67  FR  34905, 
and  CTL  Plate  From  India,  64  FR  73137. 

In  PET  Film  From  India,  the 
Department  determined  that  (1)  the 
receipt  of  benefits  under  this  program  is 
contingent  upon  export  performance  in 
accordance  with  section  771{5A)(B)  of 
the  Act;  (2)  the  GOI  provided  a  financial 
contribution  under  section  771(5)(D)(ii) 
of  the  Act  in  the  two  ways  described 
above;  and  (3)  the  program  provides 
benefits  under  section  771{5)(E)  of  the 
Act.  See  the  "Export  Promotion  of 
Capital  Goods  Scheme  (EPCGS)"  section 
of  the  Pet  Film  From  India  Decision 
Memo. 

As  adverse  facts  available  for  the 
EPCGS,  we  preliminary  determine  to 
use  a  rate  of  16.63  percent  ad  valorem, 
which  is  the  highest  company-specific 
program  rate  calculated  in  Hot-Rolled 
Steel  From  India,  66  FR  49635. 

4.  Loans  From  the  Steel  Development 
Fund  (SDF) 

Under  the  SDF  program,  companies 
that  contributed  to  the  fund  are  eligible 
to  take  out  long-term  loans  at 
advantageous  rates.  In  order  to  create 
the  SDF,  the  GOI,  acting  through  the 
Joint  Planning  Conmiission,  mandated 
steel  p  price  increases  which  were 
earmarked  for  the  SDF.  In  previous 
investigations,  the  Department 
determined  that  this  program  is 
countervailable.  Under  section  771(5)(B) 
of  the  Act,  a  subsidy  can  be  found 
whenever  the  government  makes  a 
financial  contribution,  when  it  provides 
a  payment  to  a  funding  mechanism  to 
provide  a  financial  contribution,  or 
when  it  entrusts  or  directs  a  private 
entity  to  make  a  financial  contribution. 
Therefore,  in  Hot-Rolled  Steel  From 
India,  we  found  that  SDF  loans 
constituted  a  financial  contribution  and 
conferred  a  benefit  within  the  meaning 
of  section  771(5)(D(i)  and  (E)(ii)  of  the 
Act,  respectively.  See  "Comment  1: 
Steel  Development  Loans  and  Loan 
Forgiveness"of  the  Hot-Rolled  Steel 
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From  India  Decision  Memo.  Because 
eligibility  for  loans  ft-om  the  SDF  is 
limited  to  steel  companies,  we  also 
determined  that  loans  under  this 
program  are  specific  within  the  meaning 
of  771(5A){D)(i)  of  the  Act.  See  Hot- 
Rolled  Steel  From  India,  6S  FR  49635, 
and  the  "Comment  1:  Steel 
Development  Loans  and  Loan 
Forgiveness"  section  in  the  Hot-Rolled 
Steel  From  India  Decision  Memo. 

As  adverse  facts  available  for  the  SDF 
Loan  program,  we  preliminary 
determine  to  use  a  rate  of  0.99  percent 
ad  valorem,  which  is  the  highest 
company-specific  program  rate 
calculated  in  Hot-Rolled  Steel  From 
India,  66  FR  49635. 

5.  Exemption  of  Export  Credit  From 
Interest  Taxes 

Under  the  Interest  Tax  Act  of  1974,  a 
tax  is  levied  on  the  chargeable  interest 
accruing  to  a  credit  institution  in  a 
given  year.  Under  Section  28  of  the 
Income  Tax  Act,  the  GOI  may  exempt 
any  credit  institution  or  class  of  credit 
institutions,  or  the  interest  on  any 
category  of  loan  or  advances  ft-om  the 
levy  of  the  interest  tax.  Pursuant  to  this 
section  of  the  Income  Tax  Act,  the  GOI 
has  exempted  working  capital  loans 
taken  ft-om  banks  for  supporting  exports 
ft-om  the  interest  tax.  Loans  obtained  by 
producers/exporters  of  subject 
merchandise  ft-om  banks  under  the  pre- 
and  post-shipment  export  financing 
program  are  covered  by  this  exemption. 
All  producers/exporters  of  subject 
merchandise  are  eligible  to  use  this 
program. 

hi  Hot-Rolled  Steel  From  India,  we 
determined  that  this  program  is 
contingent  upon  export  performance 
and,  therefore,  is  specific  in  accordance 
with  section  771{5A)(B)  of  the  Act.  See 
"Comment  13:  Exemption  of  Export 
Credit  From  hiterest  Tax"  oi  Hot-Rolled 
Steel  From  India  Decision  Memo.  We 
have  also  determined  that  the  GOI 
provided  a  financial  contribution  imder 
section  771(5)(D)(ii)  of  the  Act  and  that 
the  program  provides  a  benefit  under 
section  771{5)(E)  of  the  Act.  See  Hot- 
Rolled  Steel  From  India,  66  FR  49635. 

As  adverse  facts  available  for  the 
Exemption  of  Export  Credit  From 
Interest  Taxes  program,  we  preliminary 
determine  to  use  a  rate  of  0.08  percent 
ad  valorem,  which  is  the  highest 
company-specific  program  rate     . 
calculated  in  Hot-Rolled  Steel  From 
India,  66  FR  49635. 

6.  Advance  Licenses 

Under  India's  Duty  Exemption 
Scheme,  exporters  may  also  import 
inputs  duty-ft«e  through  the  use  of 
import  licenses.  Using  advance  licenses, 


companies  are  able  to  import  inputs 
"required  for  the  manufacture  of  goods" 
without  paying  India's  basic  customs 
duty. 

In  Hot-Rolled  Steel  From  India,  the 
Department  determined  that  the  use  of 
advance  licenses  was  countervailable. 
See  the  "Advance  Licenses"  section  of 
the  Hot-Rolled  Steel  From  India 
Decision  Memo.  The  program  is 
contingent  upon  export  performance 
and,  therefore,  is  specific  in  accordance 
with  section  771(5A)(B)  of  the  Act. 
Under  the  program,  the  GOI  provides  a 
financial  contribution  under  section 
771(5)(D)(ii)  of  the  Act,  and  the  program 
provides  a  benefit  under  section 
771(5)(E)  of  the  Act.  See  Hot-Rolled 
Steel  From  India,  66  FR  49635. 

As  adverse  facts  available  for  the 
Advance  Licenses  program,  we 
preliminary  determine  to  use  a  rate  of. 
0.24  percent  ad  valorem,  which  is  the 
highest  company-specific  program  rate 
calculated  in  Hot-Rolled  Steel  From 
India,  66  FR  49635. 

7.  Income  Tax  Exemption  Scheme 
(Section  80  HHC) 

In  Certain  Iron-Metal  Castings  From 
India:  Final  Results  of  Countervailing 
Duty  Administrative  Review  (Iron-Metal 
Castings  from  India),  65  FR  31515  (May 
18,  2000),  the  Department  determined 
that  deductions  of  profit  derived  ft-om 
exports  under  section  80HHC  of  India's 
Income  Tax  Act  are  coimtervailable.  The 
program  is  contingent  upon  export 
performance  and,  therefore,  is  specific 
in  accordance  v«th  section  771{5A){B) 
of  the  Act.  Under  the  program,  the  GOI 
provides  a  financial  contribution  under 
section  771(5){D)(ii)  of  the  Act,  and  the 
program  provides  a  benefit  under 
section  771(5)(E)  of  the  Act. 

Although  in  Hot-Rolled  Steel  From 
India,  66  FR  49635,  and  PET  Film  From 
India,  67  FR  34905,  we  determined  that 
the  producers  and  exporters  of  subject 
merchandise  did  not  use  this  program, 
we  initiated  an  investigation  of  this 
program  because  the  Department  has 
not  made  a  determination  that  the 
pro-am  has  been  terminated. 

As  adverse  facts  available  for  this 
program,  we  preliminarily  determine  to 
use  a  rate  of  2.00  ad  valorem,  which  is 
the  de  minimis  rate  for  developing 
countries. 

8.  Loan  Guarantees  From  the  GOI 

The  GOI  provides  loan  guarantees  on 
a  case-by-case  basis.  Loan  guarantees  are 
normally  extended  to  "Public  Sector 
Companies"  in  particular  industrial 
sectors.  In  Hot-Rolled  Steel  From  India, 
we  determined,  in  accordance  with 
section  771(5)(D)(i)  of  the  Act,  that  GOI 
loan  guarantees  conferred 
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countervailable  subsidies  because  they 
result  in  a  financial  contribution  by  the 
government  in  the  form  of  revenue 
forgone  and,  in  accordance  with  section 
771(5)(E)  of  the  Act,  provide  a  benefit  to 
the  recipient  in  the  amount  of  the 
interest  tax  savings.  Moreover,  we 
determined  that  the  receipt  of  the  loan 
guarantees  were  limited  to  certain 
companies  selected  by  the  QOI  on  an  ad 
hoc  basis  and,  thus,  we  foimd  the 
program  to  be  specific  under  section 
771(5A)(D)(iii)(n)  of  the  Act. 

As  adverse  facts  available  for  the  GOI 
Loan  Guarantee  program,  we 
preliminary  determine  to  use  a  rate  of 
0.19  percent  ad  valorem,  which  is  the 
highest  company-specific  program  rate 
calculated  in  Hot-Rolled  Steel  From 
India,  66  FR  49635. 

B.  State  ofMaharastra  (SOM)  Programs 

1 .  Sales  Tax  Incentives 

Petitioners  allege  that  incentives 
offered  by  the  SOM  under  the  Industrial 
Policy  of  Maharashtra  1993  provide 
either  exemption  or  deferral  of  state 
sales  taxes.  Under  this  program, 
companies  are  exempted  from  paying 
state  sales  taxes  on  purchases  and 
collecting  sales  taxes  on  sales;  or,  as  an 
alternative,  recipients  are  allowed  to 
defer  submitting  sales  taxes  collected  on 
sales  to  the  SOM  for  ten  to  twelve  years. 
After  the  deferral  period  expires,  the 
companies  are  required  to  submit  the 
deferred  sales  taxes  to  the  SOM  in  equal 
installments  over  five  to  six  years. 
Petitioners  claim  that  producers  of 
subject  merchandise  received 
countervailable  benefits  imder  this 
program.  In  addition,  petitioners  argue 
that  although  this  program  appears  to  be 
discontinued  pursuant  to  the  Industrial 
Policy  of  Maharashtra  2001, 
respondents  nonetheless  may  have 
benefitted  during  the  POI  fi-om  either 
the  deferral  or  the  exemption  of  the 
sales  tax. 

In  PET  Film  from  India,  the 
Department  determined  the  program  to 
be  specific  within  the  meaning  of 
section  771(5A)(D)(iv)  of  the  Act 
because  the  benefits  are  limited  to 
industries  located  within  designated 
geographical  areas.  The  Department  also 
determined  that  the  SOM  provided  a 
financial  contribution  under  section 
77i(5)(D){i)  of  the  Act  in  the  form  of 
uncollected  interest  and  that  the 
program  conferred  benefits  under 
section  771(5)(E)  of  the  Act.  Seethe 
"Sales  Tax  Incentives"  section  of  the 
PET  Film  from  India  Decision  Memo. 

As  adverse  facts  available  for  this 
SOM  program,  we  preliminary 
determine  to  use  a  rate  of  2.39  percent 
ad  valorem,  which  is  the  highest 


company-specific  program  rate 
calculated  in  PET  Film  From  India,  67 
FR  34905. 

2.  Capital  Incentive  Scheme 

Petitioners  allege  that  companies 
operating  in  specific  areas  of  the  SOM 
are  eligible  to  receive  capital  incentives 
in  the  form  of  either  cash  grants  (of  up 
to  3,000,000  rupees)  or  sales  tax 
incentives.  Petitioners  allege  that 
producers  of  subject  merchandise 
received  countervailable  benefits  under 
this  program. 

In  PET  Film  From  India  ,  the 
Department  determined  that  this 
program  is  countervailable.  We 
determined  that  the  program  is  specific 
imder  section  771(5A)(D)(iv)  of  the  Act 
because  it  is  limited  to  industries 
located  in  designated  geographical  areas 
within  the  SOM.  We  further  determined 
that  the  program  provides  a  financial 
contribution  under  section  771(5){D)(i) 
of  the  Act  in  the  form  of  a  direct  transfer 
of  funds  from  the  SOM  and  conferred  a 
benefit  under  771(5)(E)  of  the  Act. 
Although  we  determined  that  the 
producers  and  exporters  of  PET  film  did 
not  use  this  program,  we  initiated  an 
investigation  of  this  program  because 
the  Department  has  not  made  a 
determination  that  the  program  has  been 
terminated. 

As  adverse  facts  available  for  this 
SOM  program,  we  preliminary 
determine  to  use  a  rate  of  2.00  percent 
ad  valorem,  which  is  the  de  minimis 
rate  applicable  for  developing  countries. 

3.  Electricity  Duty  Exemption  Scheme 

This  program  provides  an  exemption 
from  the  payment  of  tax  on  electricity 
charges  for  manufacturers  located  in 
specific  regions  of  Maharashtra.  In  PET 
Film  From  India,  we  determined  that 
this  program  is  countervailable  because 
(1)  it  is  specific  within  the  meaning  of 
section  771(5A)(D)(iv)  of  the  Act;  (2)  the 
tax  exemption  provided  through  the 
program  constitutes  a  financial 
contribution  with  the  meaning  of 
section  771(5){D)(ii)  of  the  Act;  and  (3) 
pursuant  to  section  771(5)(E)  of  the  Act, 
the  benefit  consists  of  the  amoimt  of  the 
tax  exempted. 

As  adverse  facts  available  for  this 
SOM  program,  we  preliminary 
determine  to  use  a  rate  of  0.36  percent 
ad  valorem,  which  is  the  highest 
'  company-specific  program  rate 
calculated  in  PET  Film  From  India,  67 
FR  34905. 

Programs  Not  Previously  Examined 

As  explained  in  the  Initiation  Notice 
and  in  the  Initiation  Checklist,  this 
investigation  includes  several  programs 
that  have  not  been  examined  in  prior 


investigations  and  administrative 
reviews.  Because  the  GOI  and  TISCO 
did  not  provide  the  information 
necessary  to  conduct  our  investigation 
of  these  programs,  we  are  making  an 
adverse  inference  that  each  program  is 
countervailable.  Summaries  of 
petitioners'  allegations  with  regard  to 
each  program  are  provided  in  the 
Initiation  Checklist. 

A.  Programs  in  the  State  of  Maharashtra 

1.  Octroi  Refund  Scheme 

Petitioners  alleged  that,  under  the 
Octroi  Refund  Scheme,  industrial 
establishments  that  make  capital 
investments  in  specific  regions  of 
Maharashtra  are  entitled  to  the  refund  of 
octroi  duty,  a  tax  levied  by  local 
authorities  on  goods  that  enter  a  town 
or  district,  and  possibly  to  the  refund  of 
other  duties.  As  adverse  facts  available 
for  the  State  of  Maharastra  Octoi  Refund 
Scheme,  we  preliminary  determine  to 
use  a  rate  of  2.00  percent  ad  valorem, 
which  is  the  de  minimis  rate  applicable 
for  developing  countries. 

2.  Exemption  of  Sales  and  P\ut:hase 
Taxes  for  Certain  Investments  Related  to 
Automobiles  or  Automobile 
Components 

Petitioners  alleged  that,  under  this 
program,  automobile  investment 
projects  over  Rs.  15  billion  in  Category 
A  districts  are  eligible  to  receive  tax 
incentives.  As  adverse  facts  available  for 
this  State  of  Maharastra  program,  we 
preliminary  determine  to  use  a  rate  of 
2.00  percent  ad  valorem,  which  is  the 
de  minimis  rate  applicable  for 
developing  coimtries. 

B.  Program  in  the  State  of  Bihar 
1.  Sales  Tax  Incentives 

Petitioners  argued  that  the  State  of 
Bihar  operates  its  sales  tax  scheme  in  a 
manner  "substantially  identical"  to  the 
Maharashtra  sales  tax  incentive  scheme 
that  the  Department  countervailed  in 
PET  Film  From  India.  They  alleged  that, 
under  the  Industrial  Policy  of  Bihar 
1995,  the  government  granted  tax 
incentives  to  companies  that  invested  in 
"backward  areas"  within  Bihar.  In 
addition,  petitioners  pointed  out  that 
the  State  of  Bihar  expands  its  sales  tax 
scheme  by  expanding  the  eligibility 
criteria  to  include  new  or  existing 
industrial  units  undertaking  expansion, 
modernization,  or  diversification 
through  an  investment  of  more  than  Rs. 
500  crores  (equivalent  to  Rs. 
5,000,000,000.  as  Rs.  1  crore  = 
10,000,000  rupees).  They  alleged,  that, 
under  this  sales  tax  scheme,  "new 
industrial  imits"  are  permitted  to  either 
"set  off'  or  exempt  sales  taxes  paid  on 
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the  purchase  of  raw  materials  within  the 
state  and  either  defer  or  exempt  sales 
taxes  on  the  sale  of  finished  goods. 

As  adverse  facts  available  for  the  State 
of  Bihar  sales  tax  incentive  program,  we 
preliminary  determine  to  use  a  rate  of 
2.00  percent  ad  valorem,  which  is  the 
de  minimis  rate  apphcable  for 
developing  countries. 

C.  Programs  in  the  State  ofjharkhand 

1 .  Sales  Tax  Incentives 

Petitioners  alleged  that,  under  this 
program,  "existing  industrial  units"  as 
well  as  "new  industrial  units"  are 
eligible  to  "set  off"  the  Jharkhand  sales 
tax  paid  on  purchases  of  raw  materials 
against  the  amount  of  sales  tax  payable 
to  Jharkhand  on  the  sale  of  finished 
products.  As  adverse  facts  available  for 
the  State  ofjharkhand  (SOJ)  sales  tax 
incentive  program,  we  preliminary 
determine  to  use  a  rate  of  2.00  percent 
ad  valorem,  which  is  the  de  minimis 
rate  applicable  for  developing  countries. 

2.  Captive  Electricity  Generative  Plant 
Subsidy 

Petitioners  alleged  that,  under  the 
Jharkhand  Lidustrial  Policy  2001,  the 
SOJ  provides  a  grant  to  "new  industrial 
units"  in  certain  industries  that  invest 
in  a  captive  electricity  generating  plant 
within  "backward  areas"  of  the  state.  As 
adverse  facts  available  for  the  SOJ 
program,  we  preliminary  determine  to 
use  a  rate  of  2.00  percent  ad  valorem, 
which  is  de  minimis  rate  applicable  for 
developing  countries. 

3.  Interest  Subsidy 

Petitioners  alleged  that,  under  the 
Jharkhand  Industrial  Policy  2001,  the 
SOJ  provides  an  interest  subsidy  to 
eligible  "new  industrial  units"  that 
invest  in  "backward  areas"  within  the 
state.  Aimexures  I  and  III  of  the 
Jharldiand^ndustrial  Policy  2001 
identify  "backward  areas"  and  ineligible 
industries,  respectively.  As  adverse  facts 
available  for  this  SOJ  program,  we 
preliminary  determine  to  use  a  rate  of 
2.00  percent  ad  valorem,  which  is  de 
minimis  rate  applicable  for  developing 
coimtries. 

4.  Stamp  Duty  and  Registration 
Petitioners  alleged  that,  under  the 

Jharkhand  Industrial  Policy  2001,  the 
SOJ  grants  an  exemption  from  the 
payment  of  50  percent  of  the  stamp  duty 
and  registration  fee  required  for  the 
purpose  of  registering  documents  with 
the  state  relating  to  the  purchase  of  land 
and  buildings  for  establishing  a  "new 
industrial  unit"  within  certain 
"backward  areas"  of  the  state.  As 
adverse  facts  available  for  the  SOJ 
prt^ram,  we  preliminary  determine  to 
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use  a  rate  of  2.00  percent  ad  valorem, 
which  is  the  de  minimis  rate  applicable 
for  developing  countries. 

5.  Pollution  Control  Equipment  Subsidy 

Petitioners  alleged  that,  under  the 
Jharkhand  Industrial  Policy  2001,  the 
SOJ  provides  a  capital  investment 
subsidy  in  the  form  of  a  grant  for 
installation  of  pollution  control  and 
monitoring  equipment  to  eligible  new 
and  existing  industrial  units  in 
"backward  areas"  of  the  state.  As 
adverse  facts  available  for  the  SOJ 
program,  we  preliminary  determine  to 
use  a  rate  of  2.00  percent  ad  valorem, 
which  is  the  de  minimis  rate  applicable 
for  developing  countries. 

6.  Mega  Units 

Petitioners  alleged  that,  under  the 
Jharkhand  Industrial  Policy  2001,  the 
SOJ  formulates  special  tax  incentives 
and  tax  deferrals  for  new  projects  with 
an  investment  of  more  than  Rs. 
500,000,000  ("mega  units")  on  a  case- 
by-case  basis.  As  adverse  facts  available 
for  this  SOJ  program,  we  preliminary 
determine  to  use  a  rate  of  2.00  percent 
ad  valorem,  which  is  the  de  minimis 
rate  applicable  for  developing  coimtries. 

7.  Captive  Electricity  Tax  Exemptions 
Petitioners  allege  that  the  SOJ  seeks  to 

encourage  the  private  sector  to  establish 
captive  power  generation  plants.  Under 
the  Jharkhand  Industrial  Policy  2001, 
such  captive  power  generation  and 
■  purchase  shall  be  exempted  from 
electricity  duty  for  a  period  of  ten  years 
from  the  date  of  commercial  production. 
As  adverse  facts  available  for  this  SOJ 
program,  we  preliminary  determine  to 
use  a  rate  of  2.00  percent  ad  valorem, 
which  is  the  de  minimis  rate  applicable 
for  developing  countries. 

D.  Program  in  the  State  of  Gujarat 

1.  Sales  Tax  Incentives 

Petitioners  argue  that,  pursuant  to  the 
1995  Industrial  Policy  of  Gujarat,  the 
government  granted  sales  tax  incentives 
to  eligible  investments  located  in 
specific  areas  in  Gujarat.  Only  "banned 
industries"  and  operations  in  "banned 
areas"  were  ineligible.  Petitioners  allege 
that  eligible  units  were  entitled  to 
purchase  raw  materials,  consimiable 
stores,  packing  materials  and  processing 
materials  required  for  production  free  of 
charge.  They  allege  that,  in  addition,        , 
other  available  benefits  included 
exemptions  or  deferment  from  sales  tax 
on  the  sales  of  goods,  intermediate 
products  by-products,  scrap,  and  waste 
as  well  as  exemptions  or  deferment  ftt)m 
turnover  tax  and  the  Central  Sales  Tax. 
Petitioners  allege  that,  with  the  2000 
Industrial  Policy,  the  State  of  Gujarat 


extended  the  availability  of  these  sales 
tax  incentives,  allowing  companies  to 
continue  benefitting  after  2000. 

As  adverse  facts  available  for  the  State 
of  Gujarat's  sales  tax  incentive  program, 
we  preliminary  determine  to  use  a  rate 
of  2.00  percent  ad  valorem,  which  is  the 
de  minimis  rate  applicable  for 
developing  countries. 

Suspension  of  Liquidation 

In  accordance  with  703(b)  of  the  Act, 
we  have  calculated  the  following 
countervailing  duty  rate  for  all  Indian 
producers/exporters  of  subject 
merchandise. 


Producer/Exporter 

Net  subsidy  rate 

All  producers/export- 
ers. 

62.92%  ad  valorem 

In  accordance  with  section  703(d)  of 
the  Act,  we  are  directing  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  to  suspend  liquidation  of  all 
entries  of  the  subject  merchandise  From 
India,  which  are  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  the  publication  of  this 
notice  in  the  Federal  Register,  and  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  for  such  entries  of  the 
merchandise  in  the  amount  indicated 
above.  This  suspension  will  remain  in 
effect  imtil  further  notice. 

rrC  Notification 

In  accordance  with  section  703(f)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  nonproprietary 
information  relating  to  this 
investigation.  We  will  allow  the  ITC 
access  to  all  privileged  and  business 
proprietary  information  in  our  files, 
provided  the  ITC  confirms  that  it  will 
not  disclose  such  information,  either 
publicly  or  under  an  administrative 
protective  order,  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

In  accordance  with  section  705(b)(2) 
of  the  Act,  if  our  final  determination  is 
affirmative,  the  ITC  will  make  its  final 
determination  within  45  days  after  the 
Department  makes  its  final 
determination. 

Public  Comment    " 

In  accordance  with  19  CFR  351.310, 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  this 
preliminary  determination.  Any 
requested  hearing  will  be  tentatively 
scheduled  to  be  held  57  days  from  the 
date  of  publication  of  the  preliminary 
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determination  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
Individuals  who  wish  to  request  a 
hearing  must  submit  a  written  request 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register  to  the 
Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  1870, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Parties  should 
Gonfirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time.  Requests  for  a  public 
hearing  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number; 
(2)  the  number  of  participants;  and,  (3) 
to  the  extent  practicable,  an 
identification  of  the  arguments  to  be 
raised  at  the  hearing. 

In  addition,  six  copies  of  the  business 
proprietary  version  and  six  copies  of  the 
non-proprietary  version  of  the  case 
briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  50  days 
firam  the  date  of  publication  of  the 
preliminary  determination.  As  part  of 
the  case  brief,  parties  are  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Six  copies  of  the  business  proprietary 
version  and  six  copies  of  the  non- 
proprietary version  of  the  rebuttal  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  5  days  from  the 
date  of  filing  of  the  case  briefs.  An 
interested  party  may  make  an 
affirmative  oral  presentation  only  on 
aiiguments  included  in  that  party's  case 
or  rebuttal  briefs.  Written  arguments 
should  be  submitted  in  accordance  with 
19  CFR  351.309  and  will  be  considered 
if  received  within  the  time  limits 
specified  above. 

This  determination  is  published 
pursuant  to  sections  703(f)  and  777{i)  of 
the  Act. 


ACTION:  Notice  of  Decision  of  the  Court 
of  International  Trade. 


Dated:  June  30,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration. 

[F^Doc.  03-17216  Filed  7-7-03;  8:45  am) 
BIUMG  CODE  351(M)S-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-806] 

Notice  of  Decision  of  the  Court  of 
International  Trade:  Silicon  Metal  From 
Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


SUMMARY:  On  June  27.  2003,  the  United 
States  Court  of  International  Trade  (CIT) 
affirmed  the  Department  of  Commerce's 
results  of  redetermination  on  remand  of 
the  final  results  of  the  sixth 
administrative  review  of  the 
antidumping  duty  order  on  silicon 
metal  from  Brazil.  See  American  Silicon 
Technologies,  et  al.  v.  United  States, 
Slip  Op.  99-03-00149  (CIT  June  27. 
2003)  [American  Silicon  Decision). 
Consistent  with  the  decision  of  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  (Federal  Circuit)  in 
Timken  Co.  v.  United  States,  893  F.2d 
337  (Fed.  Cir.  1990)  {Timken).  the 
Department  is  notifying  the  public  that 
American  Silicon  Decision  and  the  CIT's 
earlier  opinion  in  this  case,  discussed 

below,  were  "not  in  harmony"  with  the 

Department's  original  results. 

EFFECTIVE  DATE:  July  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maisha  Cryor,  AD/CVD  Enforcement, 

Office  4,  Group  II,  Import 

Administration,  International  Trade 

Administration.  U.S.  Department  of 

Commerce.  14th  Street  and  Constitution 

Ave.,  N.W.,  Washington,  D.C.  20230; 

telephone:  (202)  482-5831. 

SUPPLEMENTARY  INFORMATION: 

Background 


On  February  9, 1999,  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  the  final  results  of 
the  sixth  administrative  review  of  the 
antidiunping  duty  order  on  silicon 
metal  from  Brazil.  See  Silicon  Metal 
From  Brazil:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  6305  (February  9,  1999) 
[Final  Results).  Subsequent  to  the 
Department's  Final  Results,  the 
respondent  filed  a  lawsuit  with  the  CIT 
challenging  these  results.  Thereafter,  the 
CIT  issued  an  Order  and  Opinion  dated 
July  17.  2000,  in  American  Silicon 
Technologies,  et  al.  v.  United  States, 
110  F.  Supp.  2d  992,  1003-1004  {  Ct. 
Infl  Trade  2000)  [American  Silicon  /), 
remanding  three  issues  to  the 
Department.  Pursuant  to  American 
Silicon  I,  the  Department  filed  its 
remand  results  on  January  29.  2001.  The 
CIT  reviewed  the  Department's 
redetermination  on  remand  and  issued 
an  Order  and  Opinion  dated  October  17, 
2002,  in  American  Silicon  Technologies, 
et  al.  V.  United  States,  No.  99-03-00149 
Slip  Op.  02-123  (Ct.  Int'l  Trade  2002) 
[American  Silicon  II),  remanding  one 
issue  to  the  Department.  Pursuant  to 
American  Silicon  II,  the  Department 
filed  its  remand  results  on  January  22, 


2003.  The  respondent  challenged  the 
Department's  redetermination  on 
remand.  On  June  27,  2003,  the  CIT 
affirmed  the  Department's  final  results 
of  redetermination  in  American  Silicon 
Decision. 

Timken  Notice 

In  its  decision  in  Timken,  the  Federal 
Circuit  held  that,  pursuant  to  19  U.S.C. 
1516a(e),  the  Department  must  publish 
notice  of  a  decision  of  the  CIT  which  is 
"not  in  harmony"  with  the 
Department's  results.  The  CIT's  decision 
in  American  Silicon  Decision  was  not  in 
harmony  with  the  Department's  final 
antidumping  duty  results  of  review. 
Therefore,  publication  of  this  notice 
fulfills  the  obligation  imposed  upon  the 
Department  by  the  decision  in  Timken. 
In  addition,  this  notice  will  serve  to 
continue  the  suspension  of  liquidation. 
If  this  decision  is  not  appealed,  or  if 
appealed,  if  it  is  upheld,  the  Department 
will  publish  amended  final 
antidiunping  duty  results. 

Dated:  July  2,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas. 
Undersecretary. 

[FR  Doc.  03-17376  Filed  7-7-03;  8:45  am] 
BtLUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-816] 

Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Taiwan:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Notice  of 
Intent  to  Rescind  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Preliminary  results  of 
antidiunping  duty  administrative  review 
and  notice  of  intent  to  rescind  in  part. 

SUMMARY:  In  response  to  a  request  from 
respondent  Ta  Chen  Stainless  Pipe  Co., 
Ltd.  ("Ta  Chen")  and  from  Markovitz 
Enterprises,  Inc.  (Flowline  Division), 
Shaw  Alloy  Piping  Products  hic., 
Gerlin,  Inc..  and  Taylor  Forge  Stainless, 
Inc.,  collectively  ("petitioners"),  the 
Department  of  Commerce 
("Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  butt-weld  pipe  fittings 
from  Taiwan.  Specifically,  the 
petitioners  requested  that  the 
Department  conduct  the  administrative 
review  for  Ta  Chen,  Liang  Feng 
Stainless  Steel  Fitting  Co..  Ltd.  ("Liang 
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Feng"),  and  Tru-Flow  Industrial  Co., 
Ltd.  ("Tru-Flow").  This  review  covers 
Ta  Chen,  a  manufacturer  and  exporter  of 
the  subject  merchandise  and  Liang  Feng 
and  Tru-Flow,  manufactiu'ers  of  the 
subject  merchandise.  The  period  of 
review  ("FOR")  is  June  1,  2001  through 
May  31,  2002.  With  regard  to  Ta  Chen, 
we  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
("NV").  With  regard  to  Liang  Feng  and 
Tru-Flow,  we  are  giving  notice  that  we 
intend  to  rescind  this  review  based  on 
record  evidence  that  there  were  no 
entries  into  the  United  States  of  subject 
merchandise  during  the  FOR.  For  a  full 
discussion  of  the  intent  to  rescind  with 
respect  to  Liang  Feng  and  Tru-Flow,  see 
the  "Notice  of  Intent  To  Rescind  in 
Part"  section  of  this  notice. 

If  these  preliminary  results  are 
adopted  in  our  final  results  of  this 
administrative  review,  we  will  instruct 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  ("Customs")  to  assess 
antidumping  duties.  The  preliminary 
results  are  listed  below  in  the  section 
titled  "Preliminary  Results  of  Review." 
EFFECTIVE  DATE:  July  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Freed  or  Robert  Boiling,  Enforcement 
Group  in — Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3818  and  (202) 
482-3434,  respectively. 

Background 

On  June  16, 1993,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain 
stainless  steel  butt-weld  pipe  fittings 
from  Taiwan.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order:  Certain  Stainless  Steel  Butt-Weld 
Pipe  and  Tube  Fittings  from  Taiwan,  58 
FR  33250  (June  16.  1993).  On  June  5, 
2002,  the  Department  of  Commerce 
("Department")  published  a  notice  of 
opportunity  to  request  an  administrative 
review  of  the  Antidumping  Duty  Order 
on  Stainless  Steel  Butt- Weld  Pipe 
Fittings  from  Taiwan  for  the  period  June 
1,  2001,  through  May  31,  2002.  See 
Notice  of  Opportunity  To  Request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation,  67  FR 
38640  (June  5,  2002).  On  June  25,  2002, 
petitioners  requested  an  antidimiping 
duty  administrative  review  for  the 
following  companies:  Ta  Chen,  Liang 
Feng,  and  Tru-Flow  for  the  period  June 
1,  2001,  through  May  31,  2002.  On  June 
28,  2002,  Ta  Chen  requested  an 
administrative  review  of  its  sales  to  the 


United  States  during  the  FOR.  On  July 
24,  2002,  the  Department  published  in 
the  Federal  Register  a  notice  of 
initiation  of  this  antidimiping  duty 
administrative  review  for  the  period 
June  1,  2001,  through  May  31,  2002.  See 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation  In 
Part,  67  FR  48435  (July  24,  2002). 

On  August  15,  2002,  the  Departmek 
issued  its  antidiunping  questionnaire  to 
Ta  Chen,  Liang  Feng  and  Tru-Flow.  On 
August  30,  2002,  Liang  Feng  and  Tru- 
Flow  reported  that  they  had  no  sales, 
entries  or  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POR.  On  September  12,  2002,  Ta 
Chen  reported  that  it  made  sales  of 
subject  merchandise  to  the  United 
States  during  the  POR  in  its  response  to 
Section  A  of  the  Department's 
questioimaire.  On  October  4,  2002,  Ta 
Chen  submitted  its  response  to  Sections 
B,  C,  and  D  of  the  Department's 
questionnaire.  On  January  7,  2003,  the 
Department  issued  to  Ta  Chen  a 
supplemental  questionnaire  to  Section 
A  of  the  Department's  questionnaire,  for 
which  Ta  Chen  submitted  its  response 
on  January  28,  2003.  On  January  22, 
2003,  the  Department  issued  to  Ta  Chen 
a  supplemental  questionnaire  to  Section 
B  of  the  Department's  questionnaire,  for 
which  Ta  Chen  submitted  its  response 
on  February  12,  2003.  On  February  3, 
2003,  the  Department  issued  to  Ta  Chen 
a  supplemental  questionnaire  to  Section 
C  of  the  Department's  questionnaire,  for 
which  Ta  Chen  submitted  its  response 
on  February  25,  2003.  On  February  21, 
2003,  the  Department  issued  to  Ta  Chen 
a  second  supplemental  questionnaire  to 
Sections  B,  C,  and  D  of  the  Department's 
questionnaire,  for  which  Ta  Chen 
submitted  its  response  on  March  26, 
2003.  On  March  3,  2003,  the  Department 
issued  to  Ta  Chen  a  second 
supplemental  questionnaire  to  Section 
D  of  the  Department's  questionnaire,  for 
which  Ta  Chen  submitted  its  response 
on  March  26,  2003.  On  March  11,  2003, 
the  Department  issued  to  Ta  Chen 
additional  questions  to  its  March  3, 
2003  supplemental  questionnaire  to 
Sections  A,  B,  and  C  of  the  Department's 
questionnaire,  for  which  Ta  Chen 
submitted  its  response  on  March  26, 
2003.  On  April  7,  2003,  the  Department 
issued  to  Ta  Chen  a  third  supplemental 
questionnaire  to  Sections  A,  B,  C,  and 
D  of  the  Department's  questionnaire,  for 
which  Ta  Chen  submitted  its  response 
on  April  24,  2003.  On  April  11,  2003, 
the  Department  issued  to  Ta  Chen 
additional  questions  to  its  April  7,  2003 
supplemental  questionnaire  to  Section 
A  of  the  Department's  questionnaire,  for 


which  Ta  Chen  submitted  its  response 
on  April  24,  2003.  On  May  12,  2003,  Ta 
Chen  provided  unrequested  Section  C 
and  D  databases.  On  May  21,  2003,  the 
Department  issued  a  letter  to  Ta  Chen 
asking  Ta  Chen  to  explain  the  revisions 
to  the  Section  C  and  D  databases  that  it 
submitted  on  May  12,  2003.  Ta  Chen 
submitted  its  response  to  the  May  21, 
2003  letter  on  June  4,  2003.  On  May  23, 
2003,  the  Department  issued  to  Ta  Chen 
a  fourth  supplemental  questionnaire  to 
Sections  A,  B,  C,  and  D  of  the 
Department's  questionnaire,  for  which 
Ta  Chen  submitted  its  response  on  June 
4,  2003. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  conducting  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
245  days.  On  March  3,  2003,  the 
Department  extended  the  time  limit  for 
these  preliminary  resiilts  92  days  to 
June  2,  2003  in  accordance  with  the  Act. 
See  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Taiwan:  Extension  of 
Time  Limit  for  the  Preliminary  Results 
of  the  Antidumping  Duty  Administrative 
Review,  68  FR  9977  (March  3,  2003).  On 
May  22,  2003,  the  Department  extended 
the  time  limit  an  additional  28  days  to 
June  30,  2003  for  the  preliminary  results 
of  this  administrative  review.  See 
Stainless  Steel  Butt-Weld  Pipe  Fittings 
From  Taiwan:  Extension  of  Time  Limit 
for  the  Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review,  68  FR  27988  (May  22,  2003). 

The  Department  is  conaucting  this 
administrative  review  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"). 

Notice  of  Intent  To  Rescind  Review  in 
Part 

Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  with 
respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  diu-ing  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  the  subject  merchandise.  The 
Department  explained  this  practice  in 
the  preamble  to  the  Department's 
regulations.  See  Antidumping  Duties; 
Countervailing  Duties  62  FR  27296. 
27317  (May  19,  1997)  ("Preamble");  see 
also  Stainless  Steel  Plate  in  Coils  From 
Taiwan:  Notice  of  Preliminary  Results 
and  Rescission  in  Part  of  Antidumping 
Duty  Administrative  Review,  67  FR 
5789,  5790  (February  7,  2002)  and 
Stainless  Steel  Plate  in  Coils  from 
Taiwan:  Final  Rescission  of 
Antidumping  Duty  Administrative 
Review,  66  FR  18610  (April  10,  ZOOl). 
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Both  Liang  Feng  and  Tru  Flow 
submitted  a  letter  on  the  record  stating 
that  they  had  no  sales  of  subject 
merchandise  during  the  FOR.  See  Letter 
dated  August  30.  2002.  To  confirm  their 
statements,  on  September  23,  2002,  the 
Department  conducted  a  Customs 
inquiry  and  the  record  from  that  inquiry 
indicates  that  there  were  no  entries  of 
subject  merchandise  during  the  FOR. 
See  the  June  19,  2003  Memorandum  to 
the  File. 

Therefore,  pursuant  to  19  CFR 
351.213(d)(3),  the  Department 
preliminarily  intends  to  rescind  this 
review  as  to  Liang  Feng  and  Tru  Flow. 
The  Department  may  take  additional 
steps  to  confirm  that  these  companies 
had  no  sales,  shipments  or  entries  of 
subject  merchandise  to  the  United 
States.  ' 

Scope  of  the  Review 

The  products  subject  to  this 
administrative  review  are  certain 
stainless  steel  butt-weld  pipe  fittings, 
whether  finished  or  unfinished,  under 
14  inches  inside  diameter.  Certain 
welded  stainless  steel  butt-weld  pipe 
fittings  ("pipe  fittings")  are  used  to 
connect  pipe  sections  in  piping  systems 
where  conditions  require  welded 
connections.  The  subject  merchandise  is 
used  where  one  or  more  of  the  following 
conditions  is  a  factor  in  designing  the 
piping  system:  (1)  Corrosion  of  the 
piping  system  will  occur  if  material 
other  than  stainless  steel  is  used;  (2) 
contamination  of  the  material  in  the 
system  by  the  system  itself  must  be 
prevented;  (3)  high  temperatures  are 
present;  (4)  extreme  low  temperatures 
are  present;  and  (5)  high  pressures  are 
contained  within  the  system. 

Pipe  fittings  come  in  a  variety  of 
shapes,  with  the  following  five  shapes 
the  most  basic:  "Elbows",  "tees", 
"reducers",  "stub  ends",  and  "caps." 
The  edges  of  finished  pipe  fittings  are 
beveled.  Threaded,  grooved,  and  bolted 
fittings  are  excluded  from  this  review. 
The  pipe  fittings  subject  to  this  review 
are  classifiable  under  subheading 
7307.23.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive.  Pipe 
fittings  manufactured  to  American 
Society  of  Testing  and  Materials 
specification  A  7  74  are  included  in  the 
scope  of  this  order. 

Period  of  Review 

The  FOR  for  this  administrative 
review  is  June  1,  2001  through  May  31, 
2002. 
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Product  Comparison 

For  the  purpose  of  determining 
appropriate  product  comparisons  to 
pipe  fittings  sold  in  the  United  States, 
we  considered  all  pipe  fittings  covered 
by  the  scope  of  review  section  above, 
which  were  sold  by  Ta  Chen  in  the 
honie  market  during  the  POR,  to  be 
"foreign  like  products"  in  accordance 
with  section  771(16)  of  the  Act.  Where 
there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
physical  characteristics  reported  by  Ta 
Chen  as  follows  (listed  in  order  of     f 
preference):  specification,  seam,  grade, 
size  and  schedule. 

Since  some  of  Ta  Chen's  sales  were 
actually  produced  by  other  unaffilated 
Taiwanese  manufacturers,  the 
Department  has  incorporated  that 
information  into  the  product 
comparison  methodology.  Petitioners 
have  argued  that  the  unaffiliated 
producers  should  be  treated  as  exporters 
of  subject  merchandise  to  the  U.S.  See 
Petitioner's  comments  December  12, 
2002,  at  26-27.  The  record  shows  that 
Ta  Chen  both  pim;hased  from,  and 
entered  into  tolling  arrangements  with, 
unaffiliated  Taiwanese  manufacturers  of 
subject  merchandise,  and  the  record 
does  not  indicate  that  either 
manufactvu^r  had  knowledge  that  the 
subject  merchandise  would  be  sold  into 
the  United  States  market.  See  Ta  Chen's 
September  12,  2002  Section  A 
questionnaire  response  at  2;  see  ayso  Ta 
Chen's  January  28,  2002  Section  A 
supplemental  questionnaire  response  at 
1-12.  According  to  Ta  Chen's 
Septeinber  12,  2002  Section  A  response, 
for  subcontracted  and  resold  fittings,  Ta 
Chen  labels  itself  as  the  producer.  We 
have  preliminarily  determined  that  Ta 
Chen  is  the  sole  exporter,  and  that  it  is 
not  appropriate  to  exclude  sales  of 
subject  merchandise  produced  by 
unaffiliated  manufacturers  from  Ta 
Chen's  U.S.  sales  database. 

However,  section  771(16)(A)  of  the 
Act  defines  "foreign  like  product"  to  be 
"[t]he  subject  merchandise  and  other 
merchandise  which  is  identical  in 
physical  characteristics  with,  and  was 
produced  in  the  same  country  by  the 
same  person  as,  that  merchandise." 
Thus,  consistent  with  the  Department's 
past  practice,  for  products  that  Ta  Chen 
has  identified  with  certainty  that  it 
purchased  from  a  particidar  unaffiliated 
producer  and  resold  in  the  U.S.  market, 
we  have  restricted  the  matching  of 
products  to  identical  or  similar  products 
purchased  by  Ta  Chen  from  the  same 


imaffiliated  producer  and  resold  in  the 
home  market. 

Date  of  Sale 

The  Department's  regulations  state 
that  the  Department  will  normally  use 
the  date  of  invoice,  as  recorded  in  the 
exporter's  or  producer's  records  kept  in 
the  ordinary  course  of  business,  as  the 
date  of  sale.  See  19  CFR  351.401(1).  If 
Commerce  can  establish  "a  different 
date  [that]  better  reflects  the  date  on 
which  the  exporter  or  producer 
establishes  the  material  terms  of  sale," 
Commerce  may  choose  a  different  date. 
Id. 

In  the  present  review,  Ta  Chen 
claimed  that  invoice  date  should  be 
used  as  the  date  of  sale  in  both  the  home 
market  and  U.S.  market.  See  Ta  Chen's 
Sections  B  and  C  responses  dated 
October  4,  2002.  Moreover,  Ta  Chen  did 
not  indicate  any  industry  practice 
which  would  warrant  the  use  of  a  date 
other  than  invoice  date  in  determining 
date  of  sale. 

Accordingly,  as  we  have  no 
information  demonstrating  that  another 
date  is  more  appropriate,  we 
preliminarily  based  date  of  sale  on 
invoice  date  recorded  in  the  ordinary 
course  of  business  by  the  involved 
sellers  and  resellers  of  the  subject 
merchandise  in  accordance  with  19  CFR 
351.401(1). 

Affiliation 

The  petitioners  assert  that  Ta  Chen 
was  affiliated  with  its  home  market 
customer  and  vendor,  PFP  Taiwan 
("PFP")  during  the  POR.  At  the 
Department's  request,  Ta  Chen 
submitted  information  regarding  PFP's 
corporate  structure,  ownership,  and 
relationship  with  Ta  Chen.  The 
evidence  ciurently  on  the  record 
indicates  that  (1)  the  president  of  Ta" 
Chen,  Robert  Shieh,  and  the  head 
operating  manager  of  PFP,  Roger  Tsai 
are  distant  relatives  in  that  Roger  Tsai 
is  the  brother  of  Robert  Shieh's  older 
brother's  wife;  (2)  PFP  leases  office 
space  out  of  Ta  Chen's  Taipei  sales 
office,  and  pays  Ta  Chen  appropriate 
consideration  for  the  office  space;  and 
(3)  Roger  Tsai  and  his  family  members 
owned  stock  in  Ta  Chen  as  of  June  2002 
although  their  collective  percentage  of 
Ta  Chen  ownership  is  substantially 
below  5  percent.  See  Ta  Chen's  April 
24,  2003  submission  at  pages  1-2,  17, 
and  Exhibit  1;  see  also  Ta  Chen's  May 
12,  2003  submission  at  pages  2-3. 
Despite  these  connections,  the  evidence 
on  the  record  at  this  time  does  not  show 
that  Robert  Shieh,  president  of  Ta  Chen, 
has  the  ability  to  exercise  control  over 
PFP,  or  that  Roger  Tsai,  head  operating 
manager  of  PFP,  has  the  ability  to 
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exercise  control  over  Ta  Chen. 
Therefore,  the  Department  preliminarily 
determines  that  Ta  Chen  and  PFP  are 
not  affiliated.  However,  the  Department 
will  continue  to  investigate  whether  Ta 
Chen  and  PFP  are  affiliated  for  purposes 
of  this  administrative  review. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  subject 
merchandise  by  Ta  Chen  to  the  United 
States  were  made  at  prices  below 
normal  value  ("NV"),  we  compared, 
where  appropriate,  the  constructed 
export  price  ("CEP")  to  the  NV,  as 
described  below.  Pursuant  to  section 
777A(d)(2)  of  the  Act,  we  compared  the 
CEPs  of  individual  U.S.  transactions  to 
the  monthly  weight-averaged  NV  of  the 
foreign  like  product. 

Export  PriceAIionstructed  Export  Price 

Section  772(a)  of  the  Act  defines 
export  price  as  "the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  before  the  date  of 
importation  by  the  producer  or  exporter 
of  subject  merchandise  outside  of  the 
United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States.  *   *   *"  Section  772(b) 
of  the  Act  defines  constructed  export 
price  as  "the  price  at  which  the  subject 
merchandise  is  first  sold  (or  agreed  to  be 
sold)  in  the  United  States  before  or  after 
the  date  of  importation  by  or  for  the 
accoimt  of  the  producer  or  exporter  of 
such  merchandise  or  by  a  seller 
affiliated  with  the  producer  or  exporter, 
to  a  purchaser  not  affiliated  with  the 
producer  or  exporter.  *   *   *" 

Consistent  with  recent  past  reviews, 
all  of  the  sales  at  issue  are  being 
considered  CEP  sales  because  the  sale  to 
the  first  unaffiliated  Customer  was  made 
between  Ta  Chen  International  (CA) 
Corp.  ("TCI"),  located  in  the  United 
States,  and  the  unaffiliated  customer  in 
the  United  States.  See  Analysis 
Memorandum  for  Certain  Stainless  Steel 
Butt- Weld  Pipe  Fittings  from  Taiwan: 
Preliminary  Results  of  the  2001-2002 
Administrative  Review  of  Certain 
Stainless  Steel  Butt-Weld  Pipe  Fittings 
from  Taiwan  (June  30,  2003)  ("Analysis 
Memo");  see  also  Ta  Chen's  February 
25,  2003  submission  at  pages  4-5.  TCI 
takes  title  to  the  subject  merchandise, 
invoices  the  U.S.  customer,  and  receives 
pajonent  from  the  U.S.  customer.  In 
addition,  TCI  handles  all 
commimication  with  the  U.S.  customer, 
incurs  risk  of  non-payment,  relays 
orders  and  price  requests  from  the  U.S. 
customer  to  Ta  Chen,  and  pays  for  U.S. 
Custom  duties,  brokerage  charges,  U.S. 
antidumping  duties,  ocean  freight  and 
U.S.  inland  freight.  See  Ta  Chen's 


January  28,  2003  Section  A 
Supplemental  Questionnaire  Response 
at  pages  14-15. 

Having  determined  such  sales  are 
CEP,  pursuant  to  section  772(b)  of  the 
Act,  we  calculated  the  price  of  Ta 
Chen's  sales  based  on  CEP.  We 
calculated  CEP  based  on  FOB  or 
delivered  prices  to  unaffiliated 
purchasers  in  the  United  States  and, 
where  appropriate,  we  deducted 
discounts.  In  addition,  in  accordance 
with  section  772(d)(1),  the  Department 
deducted  commissions,  direct  selling 
expenses  and  indirect  selling  expenses, 
including  inventory  carrying  costs, 
which  related  to  commercial  activity  in 
the  United  States.  With  respect  to 
inventory  carrying  costs,  we  note  that 
certain  of  Ta  Chen's  sales  do  not  enter 
TCI's  inventory  prior  to  shipment  to 
U.S.  customers,  but  are  shipped  directly 
to  the  end  user.  Therefore,  we  removed 
the  cost  of  goods  sold  for  those  sales 
used  in  the  calculation  of  Ta  Chen's 
reported  inventory  turnover  ratio.  We 
also  made  deductions  for  movement 
expenses,  which  include  foreign  inland 
freight,  foreign  brokerage  and  handling, 
ocean  freight,  containerization  expense, 
harbor  construction  tax,  marine 
insurance,  U.S.  inland  freight,  U.S. 
brokerage  and  handling,  and  U.S. 
Customs  duties.  Finally,  where 
appropriate,  in  accordance  with  sections 
772(d)(3)  and  772(f)  of  the  Act,  we 
deducted  CEP  profit. 

Normal  Value 

After  testing  home  market  viability,  as 
discussed  below,  we  calculated  NV  as 
noted  in  the  "Price-to-CV  Comparisons" 
and  "Price-to-Price  Comparisons" 
sections  of  this  notice. 

1 .  Home  Market  Viability 

In  accordance  with  section 
773(a)(1)(C)  of  the  Act,  to  determine 
whether  there  was  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  NV  (i.e., 
the  aggregate  volxmie  of  home  market 
sales  of  the  foreign  like  product  is 
greater  than  or  equal  to  five  percent  of 
the  aggregate  volume  of  U.S.  sales),  we 
compared  Ta  Chen's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise.  In  addition,  Ta  Chen 
stated  that  the  home  market  is  viable 
since  sales  to  the  home  market  are  more 
than  five  percent  by  quantity  of  sales  in 
the  United  States.  See  Ta  Chen's 
September  12,  2002  Section  A 
questionnaire  response  at  page  3. 
Because  Ta  Chen's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  voliune  of  U.S.  sales  for  the 


subject  merchandise,  we  preliminarily 
determine  that  the  home  market  is 
viable.  We,  therefore,  based  NV  on 
home  market  sales. 

2.  Cost  of  Production  Analysis 

Because  we  disregarded  sales  below 
the  cost  of  production  ("COP")  in  the 
most-recently  completed  segment  of  this 
proceeding,^  we  have  reasonable 
grounds  to  believe  or  suspect  that  sales 
by  Ta  Chen  in  its  home  market  were 
made  at  prices  below  the  COP,  pursuant 
to  sections  773(b)(1)  and  773(b)(2)(A)(ii) 
of  the  Act.  Therefore,  pursuant  to 
section  773(b)(1)  of  the  Act,  we 
conducted  a  COP  analysis  of  home 
market  sales  by  Ta  Chen. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weight- 
averaged  COP  based  on  the  sum  of  Ta 
Chen's  cost  of  materials  and  fabrication 
for  the  foreign  like  product,  plus 
amounts  for  general  and  administrative 
expenses  ("G&A"),  interest  expenses, 
and  packing  costs.  We  relied  on  the  COP 
data  submitted  by  Ta  Chen  in  its 
original  and  supplemental  cost 
questionnaire  responses.  For  these 
preliminary  results,  we  did  not  make 
any  adjustments  to  Ta  Chen's  submitted 
costs. 

B.  Test  of  Home  Market  Prices 

We  compared  the  weight-averaged 
COP  for  Ta  Chen  to  home  market  sales 
of  the  foreign  like  product,  as  required 
imder  section  773(b)  of  the  Act  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  below  the 
COP,  we  examined  whether  such  sales 
were  made  within  an  extended  period  of 
time  in  substantial  quantities,  and  were 
not  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(1)(A)  and  (B)  of  the  Act. 
On  a  product-specific  basis,  we 
compared  the  COP  to  home  market 
prices,  less  any  movement  charges, 
discounts,  and  direct  and  indirect 
selling  expenses. 

C.  Results  of  COP  Test 

In  accordance  with  section  773(b)(1) 
of  the  Act,  when  less  than  20  percent  of 
Ta  Chen's  sales  of  a  given  product  were 
at  prices  less  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 


•  See  Notice  of  Final  Results  and  Final  Rescission 
in  Part  of  Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Butt- Weld  Pipe  Fittings 
From  Taiwan  ("Final  Results").  67  FR  78417 
(December  24,  2002). 


below-cost  sales  were  not  made  in 
substantial  quantities  as  defined  by 
section  773(b)(2)(C)  of  the  Act.  When  20 
percent  or  more  of  Ta  Chen's  sales  of  a 
given  product  during  the  FOR  were  at 
prices  less  than  the  COP.  we  determined 
that  such  sales  have  been  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  in  accordance 
with  section  773(b)(2)(B)  and 
773(b)(2)(C)  of  the  Act.  In  such  cases, 
because  we  use  FOR  average  costs,  we 
also  determined  that  such  sales  were  not 
made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  for  purposes^  of  this 
administrative  review,  we  appropriately 
disregarded  below-cost  sales  and  used 
the  remaining  sales  as  the  basis  for 
determining  NV.  in  accordance  with 
section  773(b)(1)  of  the  Act. 
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Level  of  Trade 


D.  Calculation  of  Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Act.  we  calculated  CV  based  on 
the  sum  of  Ta  Chen's  cost  of  materials, 
fabrication.  G&A  (including  interest 
expenses).  U.S.  packing  costs,  direct  and 
indirect  selling  expenses,  and  profit.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  selling  expenses  and 
G4A  ("SG&A")  and  profits  on  the  actual 
amounts  incurred  and  realized  by  Ta 
Chen  in  connection  with  the  production 
and  sale  of  the  foreign  like  product  in 
the  ordinary  course  of  trade,  for 
consimiption  in  the  foreign  coimtry.  For 
selling  expenses,  we  used  the  actual 
weight-averaged  home  market  direct 
and  indirect  selling  expenses. 

3.  Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COF,  we  based  NV  on  prices  to 
home  market  customers.  Where 
appropriate,  we  deducted  early  payment 
discounts,  credit  expenses,  and  inland 
height.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions  in  CEF  comparisons.  We 
made  adjustments,  where  appropriate, 
for  physical  differences  in  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)  of  the  Act.  AddiUonally. 
in  accordance  with  section  773(a)(6)  of 
the  Act,  we  deducted  home  market 
packing  costs  and  added  U.S.  packing 
costs.  In  accordance  with  section 
773(b)(1)  of  the  Act,  where  there  were 
no  usable  contemporaneous  matches  to 
a  U.S.  sale  observation,  we  based  NV  on 
CV. 


In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent     = 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  CEF 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market,  or  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  CEF,  it  is  the 
level  of  the  constructed  sale  bom  the 
exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  CEF,  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  Uie  chain  of 
distribution  between  the  producer  and 
the  imaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEF 
sales,  if  the  NV  level  is  more  remote 
fix)m  the  factory  than  the  CEF  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  levels  between 
NV  and  CEF  affects  price  comparability, 
we  adjust  NV  under  section  773(a)(7)(B) 
of  the  Act  (the  CEF  offset  provision).  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  South 
Africa,  62  FR  61731,  61732-61733 
(November  19, 1997). 

In  reviewing  a  respondent's  request 
for  a  LOT  adjustment,  we  examine  all 
types  of  selling  functions  and  activities 
reported  in  respondent's  questionnaire 
response  on  LOT.  In  analyzing 
differences  in  selling  functions,  we 
determine  whether  the  levels  of  trade 
identified  by  the  respondent  are 
meaningful.  See  Antidumping  Duties; 
Countervailing  Duties,  Final  Rule.  62  FR 
27296,  27371  (May  19.  1997).  In  the 
present  review.  Ta  Chen  did  not  request 
a  LOT  adjustment,  but  did  request  a  CEF 
offset. 

Ta  Chen  reported  one  LOT  in  the 
home  market  based  on  two  channels  of 
distribution:  Trading  companies  and 
end-users.  We  examined  the  reported 
selling  functions  and  foimd  that  Ta 
Chen's  selling  functions  to  its  home 
market  customers,  regardless  of  channel 
of  distribution,  include  inventory 
maintenance,  technical  services, 
packing,  after-sales  services,  freight  and 
delivery  arrangements,  general  selling 
functions,  some  research  and 
development,  and  customer  service.  See 
Ta  Chen's  September  12,  2002  Section 


A  questionnaire  response  at  page  7;  see 
also  Ta  Chen's  January  28.  2003  Section 
A  supplemental  questionnaire  response 
at  pages  15-16.  Therefore,  we 
preliminarily  conclude  that  the  selling 
functions  for  the  reported  channeLi  of 
distribution  are  sufficiently  similar  to 
consider  them  as  one  LOT  in  the 
comparison  market. 

Because  Ta  Chen  reported  that  all  of 
its  CEF  sales  are  made  through  TCI,  Ta 
Chen  is  claiming  that  there  is  only  one 
LOT  in  the  U.S.  market  for  its 
constructed  export  price  sales  and  we 
preliminarily  agree  with  Ta  Chen's 
assertion  that  its  U.S.  sales  constitute  a 
single  LOT.  We  examined  the  reported 
selling  functions  and  found  that  Ta 
Chen's  selling  functions  for  sales  to  TCI 
include  order  processing,  payment  of 
marine  insurance  and  packing  for 
shipment  to  the  United  States.  TCI 
handles  the  remaining  selling  functions 
for  U.S.  sales,  such  as:  Communicating 
with  U.S.  customers;  handling  customer 
orders;  dealing  with  U.S.  customs 
duties,  brokerage,  inland  freight  and 
U.S.  warehousing;  taking  seller's  risk; 
and.  incurring  inventory  carrying  costs 
on  the  water  and  ocean  freight 

The  Department  compared  Ta  Chen's 
selling  functions  offered  to  its  home 
market  customers,  trading  companies 
and  end  users  with  Ta  Chen's  selling 
functions  for  U.S.  sales  offered  to  its 
wholly-owned  subsidiary.  TCI.  Ta 
Chen's  seUing  functions  for  sales  to  the 
U.S..  namely,  order  processing,  payment 
of  marine  insurance  and  packing  for 
shipment,  are  less  numerous  and  less 
advanced  than  Ta  Chen's  selling 
functions  to  its  home  market  customers, 
which  include  inventory  maintenance, 
technical  services,  packing,  after-sales 
services,  freight  and  delivery 
arrangements,  general  selling  functions, 
some  research  and  development,  and 
customer  service.  Therefore,  we 
preliminarily  find  that  Ta  Chen 
performed  fewer  selling  functions  for  its 
U.S.  sales  than  it  did  in  the  home 
market.  Ta  Chen  requested  a  CEF  offset 
due  to  differences  in  level  of  trade 
between  its  home  market  and  U.S.  sales 
[see  Ta  Chen's  September  12,  2002 
Section  A  questionnaire  response). 
When,  as  here,  the  NV  is  established  at 
a  LOT  that  is  at  a  more  advanced  stage 
of  distribution  than  the  LOT  of  the  CEF 
transactions,  the  Department's  practice 
is  to  adjust  NV  to  account  for  this 
difference.  However,  we  were  unable  to 
quantify  the  LOT  adjustment  pursuant 
to  section  773(a)(7)(A)  of  the  Act. 
Therefore,  we  applied  a  CEF  offset  to 
the  NV-CEF  comparisons,  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act. 
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Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  ciurency  conversions 
into  U.S.  dollars  based  on  the  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales,  as  certified  by  the  Federal  Reserve 
Bank,  in  accordance  with  Section 
773A(a)oftheAct. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margin  exists  for  Ta  Chen  for  the  period 
June  1,  2001  through  May  31,  2002: 


Pioducer/Manufacturer/Exporter 

Weighted- 
average 
margin 
(percent) 

Ta  Chen  Stainless  Pipe  Co.,  Ltd 

1.13 

The  Department  will  disclose 
calculations  performed  for  these 
preliminary  results  to  the  parties  within 
five  days  of  the  date  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.224(b).  Any  interested  party  may 
request  a  hearing  within  30  days  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.310(c).  Any  hearing,  if 
requested,  will  be  held  two  days  after 
the  scheduled  date  for  submission  of 
rebuttal  briefs.  See  19  CFR  351.310(d}. 
Interested  parties  may  submit  case  briefs 
and/or  written  comments  no  later  than 
30  days  after  the  date  of  publication  of 
these  preliminary  results  of  review.  See 
19  CFR  351.309(c)(ii).  Rebuttal  briefs 
and  rebuttals  to  written  comments, 
limited  to  issues  raised  in  such  briefs  or 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication.  See  19 
CFR  351.309(d).  Further,  we  would 
appreciate  that  parties  submitting 
written  comments  also  provide  the 
Department  with  an  additional  copy  of 
those  comments  on  diskette.  The 
Department  wiU  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  120  days  of  publication  of  these 
preliminary  results,  pursuant  to  section 
751(a)(3)(A)  of  the  Act. 

Assessment 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  Customs  shall  assess, 
.  antidumping  duties  on  cdl  appropriate 
entries.  Piu-suant  to  19  CFR  351.212(b), 
the  Department  has  calculated  an 
assessment  rate  applicable  to  all 
appropriate  entries.  We  calculated 
importer-specific  duty  assessment  rates 
on  the  basis  of  the  ratio  of  the  total 
amoimt  of  antidiunping  duties 


calculated  for  the  examined  sales  to  the 
total  entered  value,  or  entered  quantity, 
as  appropriate,  of  the  examined  sales  for 
that  importer.  Upon  completion  of  this 
review,  where  the  assessment  rate  is 
above  de  minimis,  we  will  instruct 
Customs  to  assess  duties  on  all  entries 
of  subject  merchandise  by  that  importer. 

Cash  Deposit 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  each  of  the  reviewed 
companies  will  be  the  rate  listed  in  the 
final  results  of  review  (except  that  if  the 
rate  for  a  particular  product  is  de 
minimis,  i.e.,  less  than  0.5  percent,  no 
cash  deposit  will  be  required  for  that 
company);  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiu'er  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactiu^rs 
or  exporters  will  continue  to  be  the  "all 
others"  rate  of  51.01  percent,  which  is 
the  "all  others"  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidiunping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  the  proprietary 
information  disclosed  under  APO  in 


accordance  with  19  CFR  351.305,  that 
continues  to  govern  business 
proprietary  information  in  this  segment 
of  the  proceeding.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiu^  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
seuictionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  June  30,  2003.  - 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-17215  Filed  7-7-03;  8:45  am] 

BILUNG  COOE  351(M)S-P 


DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  virill  be  given  to  all 
comments  received  by  August  7,  2003. 

Title  and  OMB  Number:  Application 
for  CHAMPUS-Provider  Status: 
Corporate  Services  Provider;  OMB 
Number  0720-0020. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  1,000. 

Responses  Per  Respondent:  1. 

Armual  Responses:  1,000. 

Average  Rurden  Per  Response:  20 
minutes. 

Annual  Burden  Hours:  333. 

Needs  and  Uses:  The  information 
collection  will  allow  eligible  providers 
to  apply  for  Corporate  Services  Provider 
status  under  the  TRICARE  Program.  The 
collected  information  will  be  used  by 
TRICARE  contractors  to  process  claims 
and  verify  authorized  provider  status. 
The  Application  for  TRICARE-Provider 
Status:  Corporate  Services  Provider,  will 
collect  the  necessary  information  to 
ensure  that  the  conditions  are  met  for 
authorization  as  a  TRICARE  corporate 
services  provider:  ie..  The  provider  (1)  is 
a  corporation  or  a  foundation,  but  not  a 
professional  corporation  or  professional 
foiuidation;  (2)  provides  services  and 
related  supplies  of  a  type  of  rendered  by 
TRICARE  individual  professional 
providers  or  diagnostic  technical 
services;  (3)  is  approved  for  Medicare 
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payment  or  when  Medicare  approval 
status  is  not  required,  is  accredited,  by 
a  qualified  accreditation  organization; 
and,  (4)  has  entered  into  a  participation 
agreement  approved  by  the  Executive 
Director,  TRICARE  Management 
Activity  or  a  designee. 

Affected  Public:  Business  or  Other 
For-Profit;  Not-For-Profit  Institutions. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Cristal 
Thomas. 

Written  conunents  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Thomas  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  Health  Affairs,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  30,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register-Liaison 

Officer,  Department  of  Defense. 

(PR  Doc.  03-17128  Filed  7-7-03;  8:45  am] 

BaXJNG  CODE  5001 -OB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
conunents  received  by  August  7,  2003. 

Title  and  OMB  Number:  Interactive 
Customer  Evaluation  (ICE)  System; 
OMB  Niunber  0704-0420. 

Type  of  Request:  Revision. 

Number  of  Respondents:  3,300. 
.  Responses  Per  Respondent:  1. 

Annual  Responses:  3,300. 

Average  Burden  Per  Response:  3 
minutes. 

Annual  Burden  Hours:  165. 

Needs  and  Uses:  The  Interactive 
Customer  Evaluation  System  automates 
and  minimizes  the  use  of  the  ciurent 
manual  paper  comment  cards  and  other 
customer  satisfaction  collection 


medium,  which  exist  at  various 
customer  service  locations  throughout 
the  Department  of  Defense.  Members  of 
the  public  have  the  opportimity  to  give 
automated  feedback  to  the  service 
provider  on  the  quality  of  their 
experience  and  their  satisfaction  level. 
This  is  a  management  tool  for  improving 
customer  services. 

Affected  Public:  Individuals  or 
Households;  Business  or  Other  For- 
Profit. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Volimtary. 
OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  30,  2003. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  03-17129  Filed  7-7-03;  8:45  am] 

BILLING  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  7,  2003. 

Title.  Form,  and  OMB  Number: 
Application  for  the  Review  of  Discharge 
or  Dismissal  from  the  Armed  Forces  of 
the  United  States;  DD  Form  293;  OMB 
Number  0704-0004. 

Type  of  Request:  Revision. 

Number  of  Respondents:  6,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  6,000. 

Average  Burden  Per  Response:  30 
minutes. 

Armual  Burden  Hours:  3,000. 

Needs  and  Uses:  Former  members  of 
the  Armed  Forces  who  received  an 


administrative  discharge  have  the  right 
to  appeal  the  characterization  or  reason 
for  separation.  Title  10  of  U.S.C., 
Section  1553,  and  the  DoD  Directive 
1332.28,  estabUshed  a  Board  of  Review 
consisting  of  five  members  to  review 
appeals  of  fonher  members  of  the 
Armed  Forces.  The  DD  Form  293 
provides  the  respondent  a  vehicle  to 
present  to  the  Board  their  reasons/ 
justifications  for  a  discharge  upgrade,  as 
well  as  providing  the  Services  the  basic' 
data  needed  to  process  the  appeal. 

Affected  Public:  Individuals  or 
Households. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  Room 
10236,  New  Executive  Office  Building. 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  30,  2003. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Office,  Department  of  Defense. 
[PR  Doc.  03-17130  Filed  7-7-03;  8:45  am] 

BILLING  COOE  S001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tfie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  7,  2003. 

Title.  Form,  and  OMB  Number:  USAF 
Museum  System  Volunteer  Application/ 
Registration;  AF  Form  3569;  OMB 
Number  0701-0127. 

Type  of  Request:  Revision. 

Number  of  Respondents:  255. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  255. 

Average  Burden  Per  Response:  15 
minutes. 
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Annual  Burden  Hours:  64. 

Needs  and  Uses:  The  information 
collection  is  necessary  to  provide:  (a) 
The  general  public  an  instrument  to 
interface  with  the  United  States  Air 
Force  Museimi  System  Volimteer 
Program;  (b)  the  United  States  Air  Force 
Museum  System  the  means  with  which 
to  select  respondents  piu'suant  to  the 
USAF  Museum  System  Volimteer 
Program.  The  primary  uses  of  the 
information  collection  include  the 
evaluation  and  placement  of 
respondents  within  the  USAF  Museum 
System  Volunteer  Program. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Jacqueline 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 


10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

Dod  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  30,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc."03-17131  Filed  7-7-03;  8:45  am) 

BILLING  CODE  S001-W-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

rrransmittal  No.  03-17] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Defense  Security  Cooperation 
Agency,  Department  of  Defense. 


action:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  imclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSGA/GOMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  03-17  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  June  30,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison  * 

Officer,  Department  of  Defense. 

BILLING  COOE  5001-OB-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 
WASHINGTON.  OC  20301  -2800 


26JUN2003 
In  reply  refer  to: 
1-03/006141 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 


Dear  Mr.  Speaker: 


Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No  03-17 
and  under  separate  cover  the  classified  offset  certificate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 

•S^  ^J^^  Republic  of  Korea  for  defense  articles  and  service  estimated  to  cost  $600 
mUlion.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  noUfy  the  news  media 
of  the  undassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  m  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  tiie  AECA,  as  amended,  provides  tiiat 
reported  mformation  related  to  offset  agreements  be  treated  as  confidential  information 
m  accordance  with  section  12(c)  of  tiie  Export  Admmistration  Act  of  1979  (50  U.S.C 
App.  2411(c)).  Information  about  offsets  for  tiiis  proposed  sale  is  described  in  Uie 
enclosied  confidential  attachment 

Sincerely, 


Attachment 
As  stated 


Richard  J.  Millies 
Deputy  Director 


Separate  Cover: 

Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
Senate  Committee  on  Appropriations ' 
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Transmittal  No.  03-17 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

(!)       Prospective  Purchaser;  Republic  of  Korea 

(ii)       Total  Estimated  Value: 

Major  Defense  Equipment*  $410.5  million 

Other  $189.5  million 

TOTAL  $600.0  miUion 

(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  three  MK  41  Vertical  Launch  System  Baseluie  VI 
ship  sets  (includes  30  modules),  U.S.  Government  and  contractor  engineering  and 
logistics  personnel  services,  personnel  training  and  training  equipment,  support 
and  test  equipment,  spare  and  repair  parts,  publications  and  technical 
documentation,  launch  system  software  development  and  maintenance  and  other 
related  elements  of  logistics  support  i 

(iv)       Military  Department;  Navy  (LPT) 

(v)       Prior  Related  Cases,  if  anv: 

FMS  case  LPJ    -  $72  million  -  31Jan02 
FMS  case  LOW  •  $70  million  <  14Dec98 

(vi)       Sales  Cnmrnission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivitv  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  DeMvered  to  Congress;  26JUN2003 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  nJSTIFICATIQN 
Republic  of  Korea  -  MK  41  Vertical  Launch  Systems 

Tlie  Republic  of  Korea  Govemment  has  requested  the  possible  sale  of  three  MK  41  Vertical 
i;"^ni  System  Basel  „e  VI  ship  sets  (includes  30  modules),  U.S.  Govem^nVand  contraSor 

^SS.tS^I"'**  ^''^^''  P!'^'*"^'  '*.™^'  P**^""^*  t'-^i^i^g  ^d  training  eqSpS^nV 
support  and  test  equipment,  spare  and  repair  parts,  pubUcations  and  technical 

Pl^^tf  ?f  I**"'  r"*'*'  systems^flware  development  and  maintenance  and  other  related 
elements  of  logistics  support.  The  estimated  cost  is  $600  million. 

Sjfiircr'-  '^f  "^  ^«°'"i"'*  ^  ^^  ^^"^S"  P^"^y  *°<*  °«t'«°al  security  of  the  United 
States  by  helping  to  unprove  the  security  of  a  friendly  country  which  has  b4n  and  conSmies 
to  be  an  unportant  force  for  poUtical  stability  and  economic  progress  in  NortheJS?  Ca!; 

ISf^Sf  *TJ?^"  "^P  ^  ii^Udied  on  new  construction  destroyers  and  are  mtended  for 
use  with  Standard  missUes  as  the  principal  air  defense  armament  of  these  new  v^ls   KoL 
will  have  no  difficulty  absorbmg  these  additional  missile  launch  systenTmt^TJS^i  fo?^. 

^e^m!^  ^*  ""^  *^  equipment  and  support  wiU  not  affect  the  basic  military  balance  in 

^e  principal  contractors  will  be  Lockheed  Martin  Marine  Systems  of  Middle  River 
Maryl^d  and  United  Defense  Limited  Partnership  of  Mmnekpolis,  Mim^l  One  or  more 
proposed  offset  agreements  might  be  related  to  Uiis  proposed  sale.      ^"^'**  "°*  "^"^  °*^'^ 

Implementation  of  this  proposed  sale  wiU  require  tiie  assignment  of  tiiree  U.S.  Govemment 
and  SIX  contractor  representatives  m  Korea  for  approximitSy  18  months  durinTtoe 

Ech  sJsSrtSeVw^^^^  ""^  "^"P™'"'  "^^  ^**  ^'*^'^«"'  «^  **  ^  ^1  Vertical 

There  wiU  be  no  adverse  unpact  on  U.S.  defense  readiness  as  a  result  of  tiiis  proposed  sale. 
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Transmittiil  No.  03-17 

Notice  of  Proposed  Issuance  of  Letter  of  Offer  ^ 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act 

Annex 
ItemNo.  vii 

(vii)  SensitivitY  of  Technology; 

<   •     1.      The  MK-41  Vertical  Launch  Systems  (VLS)  contain  sensitive  technology  and  are 
Unclassified.  The  Launch  Control  Computer  Program  (LCCP),  which  also  contains  missile 
launch  rates,  is  classifled  Confidential.  The  LCCP  provides  the  control  and  processing  to 
interface  the  Weapon  Control  System  with  the  VLS.  Sections  of  the  MK-41  technical 
documentation,  which  disclose  launcher  vulnerabilities,  are  classified  Confldential. 

2.  If  a  technologically  advanced  adversary  were  to  obtiain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  Korea  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  03-17133  Filed  7-7-03;  8:45  am) 
BILUNG  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Technology  and  Privacy 
Advisory  Committee 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  partially  closed  meeting  of 
the  Technology  and  Privacy  Advisory 
Committee  (TAP AC).  The  purpose  of  the 
meeting  is  for  presentation  of  interest 
and  discussion  concerning  the  legal  and 
policy  considerations,  including  those 
of  privacy,  implicated  by  the 
application  of  advanced  information 
technologies  to  counter-terrorism  and 
counter-intelligence  missions.  The 
majority  of  the  meeting  will  be  open  to 
the  public. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C,  Appendix  U),  it  is  anticipated 
that  matters  affecting  national  security, 
as  covered  by  5  U.S.C.  552b{c)(l)  (1988), 
will  be  presented  during  one  session  of 


the  meeting,  and  that,  accordingly,  that 
session  will  be  closed  to  the  public.  The 
Conunittee  will  also  conduct  a  closed 
Executive  session  to  discuss 
administrative  and  organizational 
matters. 

DATES:  Monday,  July  21,  2  p.m.  to  5  p.m. 
and  Tuesday,  July  22,  9  a.m.  to  4  p.m. 
The  meeting  will  be  closed  to  discuss 
classified  information  Monday  from  4- 
5,  and  to  discuss  organizational  and 
administrative  matters  from  3—4  on 
Tuesday. 

ADDRESSES:  The  Executive  Conference 
Center,  a  division  of  Strategic  Analysis, 
3601  Wilson  Blvd.,  Suite  600,  Arlington, 
VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Visit 
the  Committee's  Web  site  at  http:// 
www.sainc.com/tapac,  or  contact  Ms. 
Lisa  Davis,  Executive  Director, 
Technology  and  Privacy  Advisory 
Committee,  The  Pentagon,  Room 
3E1045,  Washington,  DC  20301-3330, 
telephone  703-695-0903. 

Dated:  June  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  03-17132  Filed  7-7-03;  8:45  am] 
BILUNG  CODE  SOOI-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

« 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  8,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader', 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
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proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  foUov/ing  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciuate;  (4)  how  might  tbe 
Department  enhance  the  quality,  utility, 
ana  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iEdormation 
technology. 

Dated:  July  1,  2003. 
Ai^la  C.  Amngton, 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  Reinstatement. 

Title:  Private  School  Universe  Survey. 

Frequency:  Biennially. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  28,800. 
'Burden  Hours:  9,600. 

Abstract:  The  Private  School  Universe 
Survey  is  collected  every  two  years  to 
create  a  imi verse  of  private  K-12 
schools.  Information  includes  types  of 
schools,  length  of  school  year  and 
school  day,  and  numbers  of  students. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2299.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
,    Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
viWfln_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 


complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regardinghurden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.  Axt®ed. gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-17147  Filed  7-7-03;  8:45  am] 
BILUMG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OIMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  Aueust  7 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  p.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportixnity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  pmpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  pubhshes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 


Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  Jwly  1,  2003. 
Angela  C.  Airington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

rj7>e  of  Review:  Reinstatement. 
Title:  Projects  with  Industry 
Compliance  Indicator  Form  and  Annual 
Evaluation  Plan. 
Frequency:  Annually. 
Affected  Pubhc:  Businesses  or  other 
for-profit;  Not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  350. 
Burden  Hours:  13.500. 
Abstract:  The  Projects  with  Industry 
compliance  indicators  are  based  on 
program  regulations.  The  regulations: 
(1)  Require  that  each  grant  application 
include  a  projected  average  cost  per 
placement  for  the  project  (379.21(c));  (2) 
designate  two  compliance  indicators  as 
"primary"  and  three  compliance 
indicators  as  "secondary"  (379.51(b) 
and  (c));  (3)  require  a  project  to  pass  the 
two  "primary"  compliance  indicators 
and  any  two  of  the  three  "secondary" 
compliance  indicators  to  receive  a 
continuation  award  (379.50);  and  (4) 
change  the  minimum  performance 
levels  for  three  of  the  compliance 
indicators  (379.53(a)(1))— Placement 
Rate;  379.53(a)— Average  Change  in 
Earnings;  and  379.53(b)(3)— Average 
Cost  per  Placement).  Section  379.21  of 
the  program  regulations  contains  the 
specific  information  the  applicant  must 
include  in  its  grant  application. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2261.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-m{dl  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  oi  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  Of  the  information 
collection  when  making  your  request. 
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Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila. CaTey®ed. gov. 
Individuals  who  use  a . 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-17148  Filed  7-7-03;  8:45  am] 
BHJJNG  CODE  400(MI1-P 


DEPARTMENT  OF  ENERGY 
[Number  DE-PS07-03ID14525] 

Nuclear  Energy  Plant  Optimization 
(NEPO)  Program  for  Minority 
Institutions  Under  ttie  2003  University 
Partnership  Program 

AGENCY:  Idaho  Operations  Office.  DOE. 
ACTION:  Notice  of  availability  of 
solicitation  for  awards  of  financial 
assistance. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE),  Idaho  Operations  Office 
(ID)  is  seeking  applications  from 
minority  institutions  who  are  part  of  the 
2003  University  Partnership  Program 
imder  the  Nuclear  Energy  Plant 
Optimization  (NEPO)  Program  to 
strengthen  the  nuclear  educational 
infrastructure,  and  support  research  and 
development  of  nuclear  power 
technologies.  The  following  schools  are 
currently  designated  "minority 
institutions"  who  are  recognized  as  part 
of  the  University  Partnership  Program 
for  FY  2003:  Tuskegee  University,  South 
CaroUna  State  University,  Texas  A&M 
University-Kingsville,  Prairie  View 
A&M  University,  New  Mexico  State 
University,  and  University  of  New 
Mexico. 

DATES:  The  issuance  date  of  Solicitation 
Number  DE-PS07-03ID14525  was  Jime 
27,  2003.  The  deadline  for  receipt  of 
applications  is  July  30,  2003,  at  3  p.m. 
MT. 

ADDRESSES:  The  solicitation  will  be 
available  in  its  full  text  on  the  Internet 
by  going  to  the  DOE's  Industry 
Interactive  Procurement  System  (IIPS)  at 
the  following  URL  address:  http://e- 
center.doe.gov.  This  will  provide  the 
medium  for  disseminating  solicitations 
and  amendments  to  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  applications 
in  a  paperless  environment.  Completed 
applications  are  required  to  be 
submitted  via  IIPS.  An  UPS  "User  Guide 
for  Contractors"  can  be  obtained  on  the 
IIPS  Homepage  and  then  click  on  the 
"Help"  button.  Questions  regarding  the 


operation  of  IIPS  may  be  e-mailed  to  the 
nPS  Help  Desk  at  UPS  HelpDesk®e- 
center.doe.gov. 

FOR  FURTHER  iNFORMATK>N  CONTACT: 
Trudy  Harmel,  Contracting  Officer  at 
harmelta@id.  doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
solicitation  will  be  issued  in  accordance 
with  10  CFR  600.6(b).  Eligibility  for 
awards  under  this  program  will  be 
restricted  to  those  minority  imiversities 
who  are  part  of  the  2003  University 
Partnership  Program. 

DOE  anticipates  making  1  or  more 
grant  award(s),  witJi  total  estimated  DOE 
funding  of  approximately  $100K,  and  a 
project  period  of  12-18  months.  Only 
minority  institutions  currently  in  the 
2003  University  Partnership  Program 
are  eligible  to  submit  project  proposals. 
The  statutory  authority  for  the  program 
is  the  Atomic  Energy  Act,  42  U.S.C. 
2051  Section  31.  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Number 
for  this  program  is  81.114. 

Issued  in  Idaho  Falls  on  June  26,  2003. 
Michael  L.  Adams, 
Acting  Director,  Procurement  Services 
Division. 

[FR  Doc.  03-17197  Filed  7-7-03;  8:45  am) 
BILUNO  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-274-008] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Revised  2002 
Annual  Threshold  Report 

June  30.  2003). 

Take  notice  that  on  June  25,  2003, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  its 
Revised  2002  Annual  Threshold  Report. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
provisions  of  its  general  rate  settlement 
in  Docket  No.  RP99-274  and  the 
Commission's  December  26,  2002  order 
in  Docket  No.  RP99-2 74-007. 

Kem  River  states  that  it  is  revising  its 
2002  Annual  Threshold  Report  to  share 
fifty  percent  of  $1.33  million  in 
additional  revenues  received  by  Kem 
River  due  to  the  settlement  of  an 
adversarial  claim  in  a  bankruptcy 
proceeding. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
Mww./enc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:]\x\y  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17154  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  S717-«1-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  RPOO-474-003,  RP01-1 7-006 
and  RP03-1 74-001] 

Maritimes  &  Northeast  Pipeline,  L.L.C.; 
Notice  of  Compliance  Filing 

June  30,  2003. 

Take  notice  that  on  June  24,  2003, 
Maritimes  &  Northeast  Pipeline,  LrL.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.  1,  the  revised  tariff  sheets 
listed  on  Appendices  A  and  B  of  the 
filing. 

Maritimes  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Jime  9,  2003  "Order  on 
Rehearing  and  Compliance  Filings"  , 
issued  in  Maritimes"  Order  No.  637 
proceeding  in  the  captioned  dockets. 

Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  eiffected 
customers  and  interested  state 
commissions,  as  well  as  to  all  parties  on 
the  Official  Service  Lists  compiled  by 
the  Secretary  of  the  Commission  in 
these  proceedings. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  ReferQpce 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  the 
insrtructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FRDoc.  03-17151  Filed  7-7-03;  8:45  am] 

BUOJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER03-20<M)03] 

New  York  independent  System 
Operator,  Inc.;  Notice  of  Filing 

June  19,  2003. 

Take  notice  that  on  June  13.  2003,  the 
New  York  Independent  System 
Operator,  Lie.  (NYISO)  submitted  a 
compliance  filing  in  connection  with 
the  Commission's  January  21,  2003, 
order  in  Docket  No.  ER03-200-000. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  to  all  parties  listed  on 
the  official  service  list.  The  NYISO  also 
states  that  it  has  served  a  copy  of  this 
filing  to  all  parties  that  have  executed 
Service  Agreements  under  the  NYISO 's 
Open-Access  Transmission  Tariff  or 
Services  Tariff,  the  New  York  State 
Public  Service  Commission  and  to  the 
electric  utility  regulatory  agencies  in 
New  Jersey  and  Pennsylvania. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  wrill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comme/jf  Date;  July  7,  2003. 

Linda  Nfitry, 

Acting  Secretary. 

[FR  Doc.  03-17149  Filed  7-7-03;  8:45  am] 

nUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-528-000] 

Overtlirust  Pipeline  Company;  Notice 
of  Tariff  FUing 

June  30,  2003. 

Take  notice  that  on  June  25.  2003. 
Overthrust  Pipeline  Company 
(Overthrust),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  to  be  effective  August  1,  2003: 
Tenth  Revised  Sheet  No.  1 
Thirteenth  Revised  Sheet  No.  30 
Second  Revised  Sheet  No.  781 
Original  Sheet  No.  781.01 

Overthrust  is  proposing  new  tariff 
provisions  that  describe  specific  types 
of  discounts  that  may  be  offered  to  its 
transportation  customers  on  a  non- 
discriminatory basis  so  that  such 
discounts  will  not  be  considered 


material  deviations  ftxjm  Overthrust 's 
forms  of  service  agreements. 

Overthrust  states  that  the  discounts 
will  be  between  Overthrust 's  mayimiini 
and  minimum  rates  imder  the 
applicable  rate  schedules  of  its  tariff. 
Overthrust  asserts  that  approval  of  these 
discoimt  provisions  will  enhance 
Overthrust's  flexibility  to  provide  a 
variety  of  discounts  for  its  shippers 
without  the  need  and  administrative 
burden  of  filing  individual  agreements 
with  the  Commission  as  non- 
conforming service  agreements. 

Within  the  proposed  categories  of 
eligible  discoimts,  Overthrust  states  that 
it  is  also  seeking  authority  to  provide  it 
and  its  shippers  with  the  ability  to     '     , 
adjust  rate  components  in  transportation 
service  agreements  under  certain 
circumstances  in  order  to  preserve  the 
agreed-upon  overall  rate,  as  long  as  all 
rate  components  remain  within  the 
applicable  minimum  and  maximum 
rates. 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number   " 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  July  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17153  Filed  7-7-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  10359-027] 

Snoqualmie  River  Hydro;  Notice  of 
Withdrawal  of  Application  To 
Surrender  License 

June  30.  2003. 

By  letter,  filed  November  13,  2002, 
Snoqualmie  River  Hydro  (licensee  or 
Snoqualmie)  requested  to  surrender  the 
license  for  the  7.5  megawatt  Youngs 
Creek  Hydroelectric  Project  (P-10359).i 
located  on  Youngs  Creek  near  the  town 
of  Sultan,  in  Snohomish  County, 
Washington.  The  project  is  not 
constructed.  A  notice  of  application  for 
surrender  was  issued  on  December  23. 
2002,  and  no  comments,  protest,  or 
motions  to  intervene  were  filed.  By 
letter  filed  March  21,  2003,  the  licensee 
subsequently  requested  to  withdraw  the 
initial  request  for  surrender  of  the 
license.  The  licensee  stated  that  the 
request  to  surrender  the  license  was 
made  in  error  remains  in  effect. 
-    Because  the  Commission  has  not 
taken  final  action  on  the  application  to 
surrender,  Snolqualmie's  request  to 
withdraw  its  surrender  request  is 
granted  and  its  license  for  the  Youngs 
Creek  Project  remains  in  effect. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-17150  Filed  7-7-03;  8:45  ami 

BOXING  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory     ^ 
Commission 

[Docket  No.  RP03-506-001] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Compliance  Filing 

June  30,  2003. 

Take  notice  that  on  June  24,  2003, 
Wyoming  Interstate  Company,  Ltd. 
(WIC)  tendered  for  filing  to  its  FERC  Gas 
Tariff  Second  Revised  Voliune  No.  2, 
Original  Sheet  No.  87A,  to  become 
effective  June  29,  2003. 

WIC  states  that  this  tariff  sheet 
supplements  the  filing  recently  made  by 
WIC  to  revise  its  Rate  Schedule  FT  Form 
of  Service  Agreement  to  insert  an 
omitted  paragraph. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


'  59  FERC162, 124  (1992). 


20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17152  Filed  7-7-03;  8:45  am] 

BU.UNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


(Docket  No.  EG03-80-000,  et  al.] 

North  Jersey  Energy  Associates,  et  al.; 
Electric  Rate  and  Corporate  Filings 

June  30,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  North  Jersey  Energy  Associates,  a 
Limited  Partnership 

(Docket  No.  EG03-80-000] 

Take  notice  that  on  June  26,  2003, 
North  Jersey  Energy  Associates,  A 
Limited  Partnership  (NJEA) ,  with  a 
principal  place  of  business  at  700 
Universe  Blvd.,  Jimo  Beach,  FL  33408, 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Part  365  of  the 
Commission's  regulations.  NJEA  states 
that  it  is  a  wholly  owned  subsidiary  of 
Northeast  Energy,  L.P. 

Comment  Date:  July  21,  2003. 


2.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  EL03-38-0011 

Take  notice  that  on  June  23,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  amended  and 
unexecuted  Service  Agreements  for 
Long-Term  Firm  Transmission  Service 
between  the  Midwest  ISO  and  (1)  Cargill 
Power  Markets,  LLC  (Cargill)  and  (2) 
Conectiv  Energy  Supply,  Inc.  (Conectiv), 
pursuant  to  an  Order  of  the  Federal 
Energy  Regulatory  Commission, 
Midwest  Independent  Transmission 
System  Operator  Inc.,  103  FERC  H 
61,214  (2003). 

The  Midwest  ISO  states  that  it  has 
served  a  copy  of  its  filing  on  each 
person  whose  name  is  listed  on  the 
official  service  list  maintained  by  the 
Secretary  in  this  proceeding.  In 
addition,  the  Midwest  ISO  states  that  it 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members.  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants,  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest      / 
ISO's  Web  site  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  July  23,  2003. 

3.  The  New  PJM  Companies  American 
Electric  Power  Service  Corporation  on 
Behalf  of  Its  Operating  Companies 
Appalachian  Power  Company, 
Columbus  Southern  Power  Company, 
Indiana  Michigan  Power  Company, 
Kentucky  Power  Company,  Kingsport 
Power  Company,  Ohio  Power 
Company,  and  Wheeling  Power 
Company,  Commonwealth  Edison 
Company  and  Commonwealth  Edison 
Company  of  Indiana,  Inc.,  The  Dayton 
Power  and  Light  Company  and  PJM 
Interconnection,  L.L.C. 

[Docket  No.  ER03-262-O07] 

Take  notice  that  on  Jime  26,  2003, 
PJM  Interconnection,  L.L.C.  (PJM)  and 
certain  operating  companies  of  the 
American  Electric  Power  System  (AEP 
System),  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  responses  to  the 
Commission's  June  10,  2003  information 
request  in  this  proceeding,  thereby 
supplementing  the  applicants'  May  1, 
2003  compliance  filing  in  this 
proceeding. 

PJM  and  the  AEP  System  state  that 
copies  of  their  filing  have  been  served 
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on  all  persons  on  the  Commission's 
official  service  list  for  this  proceeding. 
Comment  Date:  ]\ily  17,  2003. 

4.  Southwest  Power  Pool,  Inc. 

[EJocket  No.  ER03-668-002] 

Take  notice  that  on  June  26,  2003, 
Southwest  Power  Pool,  Inc.  (SPP)  filed 
revisions  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
to  the  unexecuted  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  with 
Kansas  Electric  Power  Cooperative,  Inc. 
(KEPCO)  in  compliance  with  the 
Cranmission's  May  27,  2003  Order  in 
this  proceeding.  SPP  seeks  an  effective 
date  of  March  1,  2003  for  these  service 
agreements. 

SPP  states  that  copies  of  this  filing 
were  served  on  KEPCO  and  on  all 
parties  on  the  official  service  list  in  this 
docket. 

Comment  Date:  ]uly  17,  2003. 

5.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-984-0001 

Take  notice  that  on  June  26,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO),  filed  proposed 
revisions  to  the  NYISO's  Open  Access 
Transmission  Tariff  (OATT)  and  Market 
Administration  and  Control  Area 
Services  Tariff  (Services  Tariff).  NYISO 
states  that  the  proposed  tariff  revisions 
would  establish  revised  rules  governing 
the  NYISO's  allocation  of  new  working 
capital  contribution  and  bad  debt  loss 
costs  to  its  customers.  NYISO  states  that 
they  would  also  expressly  authorize  the 
NYISO  Board  to  procure  credit 
insurance. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  to  all  parties  that  have 
executed  Service  Agreements  under  the 
NYISO's  OATT  or  Services  Tariff,  the 
New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date :]uly  17,  2003. 

6.  El  Cap  n,  LLC 

[Docket  No.  ER03-985-0001 

Take  notice  that  on  June  26,  2003,  El 
Cap  n,  LLC  (El  Cap  II)  filed  an 
apphcation  requesting  acceptance  of  its 
proposed  Market-Based  Rate  Tariff, 
waiver  of  certain  regulations,  and 
blanket  approvals. 

Comment  Date:  ]\i\y  17,  2003. 

7.  Santa  Rosa  Energy  LLC 

[Docket  Nos.  QF97-1 38-003  and  EL03-206- 
000] 

Tak«  notice  that  on  June  24,  2003, 
Santa  Rosa  Energy  LLC  MppUcantsj 
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tendered  for  filing  with  the  Federal 
Energy  Regidatory  Commission 
(Commission)  a  petition  for  limited 
waiver  of  the  Commission's  operating 
and  efficiency  standards  for  a  topping- 
cycle  cogeneration  facility. 
Comment  Date:  July  24.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b€K:ome  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Conunission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Secretaty. 

(PR  Doc.  03-1 7J77  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Exira  Station  Project  in  Audubon 
County,  Iowa 

agency:  Western  Area  Power 

Administration.  DOE. 

ACTION:  Notice  of  wetlands  involvement. 


SUMMARY:  The  Western  Area  Power 
Administration  (Western)  has  been 
approached  by  the  Western  Minnesota 
Mimicipal  Power  Agency  (WMMPA) 
and  Missouri  River  Energy  Services 


(MRES)  with  a  request  for 
interconnection  of  the  Exira  Station 
Project  (Project)  with  Western's  electric 
transmission  system.  The  Project,  as 
proposed,  would  be  a  gas-fired  (with 
fuel  oil  backup)  electrical  peaking  plant 
with  an  estimated  yearly  electrical 
output  averaging  less  than  50  megawatts 
(MW).  Project  construction  would 
expand  an  existing  0.03-acre  pond  to 
approximately  0.18  acres  for  stormwater 
and  process  water  retention  and  develop 
a  new  0.46-acre  pond  for  stormwater 
retention.  This  represents  a  wetland 
action  and  Western  will  prepare  a 
wetland  assessment  as  part  of  its 
Environmental  Assessment. 
DATES:  Conunents  on  the  proposed 
wetland  action  are  due  to  the  address 
below  no  later  than  July  23,  2003. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Nick  Stas, 
Environment  Manager,  Upper  Great 
Plains  Customer  Service  Region, 
Western  Area  Power  Administration, 
P.O.  Box  35800,  Billings,  MT  59107- 
5800,  fax  (406)  247-7408,  e-mail 
Stas@wapa  .gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dirk  Shulund,  Environmental  Protection 
Specialist.  Upper  Great  Plains  Customer 
Service  Region,  Western  Area  Power 
Administration,  P.O.  Box  35800, 
Billings.  MT  59107-5800,  fax  (406)  247- 
7408,  e-mail  Shulund@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  WMMPA 
and  MRES  are  proposing  to  construct 
the  Project  in  Audubon  Coimty,  near  the 
towns  of  Exira  and  Brayton,  Iowa.  The 
Project  would  occupy  about  13  acres  of 
a  76-acre  parcel  that  would  be  owned  by 
WMMPA.  The  Project  would  consist  of 
two  turbines,  each  with  a  net  generating 
capacity  of  45  MW.  The  turbines  would 
also  use  diesel  fuel  oil  as  a  backup 
diuing  unforeseen  natural  gas 
ciutailments  or  during  times  of  high 
natiu-al  gas  fuel  cost.  Other  major  plant 
features  would  include  a  switchyard,  a 
161-kilovolt  (kV)  transmission  line,  and 
a  natural  gas  interconnection  with  an 
existing  gas  pipeline  that  crosses  the 
property.  The  yearly  electrical  output  of 
the  plant  would  be  less  than  50  average 
MW.  Electricity  generated  by  the  Project 
would  be  used  to  meet  MRES 
customer's  peak  electrical  demand 
which  occurs  primarily  during  the 
summer. 

Western's  Creston-Dennison  161-kV 
Transmission  Line  crosses  the  northeast 
comer  of  the  76-acre  parcel.  The 
electrical  output  of  the  plant  would  be 
interconnected  to  this  line  by  a  new 
2,000-foot  long,  161-kV  transmission 
line  that  would  travel  almost  straight 
east  fit)m  the  power  plant  along  the 
northern  border  of  the  site.  On-site 
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groundwater  wells  would  supply  the 
non-potable  water  for  plalit  operation. 
Potable  water  would  be  brought  to  the 
site  as  bottled  water. 

There  are  two  small  ephemeral  ponds 
on  the  site.  One  is  on  the  west  side  of 
the  site  and  is  about  0.03  acres.  The 
other  pond  on  the  north  side  of  the 
property  is  about  0.01  acres  in  size.  All 
ponds  eventually  drain  to  the  East 
Nishnabotna  River.  Plant  process  water 
effluents  and  stormwater  runoff  would 
be  discharged  to  the  larger  pond,  which 
would  need  to  be  expanded.  The 
existing  0.03-acre  pond  would  be 
excavated  to  provide  a  deeper  basin  and 
a  larger  surface  area.  The  proposed 
action  would  raise  the  existing  dike  on 
the  larger  pond  sufficient  to  increase  the 
size  of  the  pond  to  0.18  acres.  The  result 
would  be  a  0.15-acre  increase  of 
wetland  habitat  in  the  project  area.  The 
new  161-kV  transmission  line  would 
span  the  other  pond  which  would  not 
be  impacted  by  the  Project.  Also,  a  new 
pond  would  be  developed  to  capture 
stormwater  runoff  diuing  construction 
and  operation.  The  new  pond  would  be 
constructed  by  excavating  a  low  area 
just  east  of  the  proposed  plant  site  and 
creating  a  berm  near  the  northern 
property  boundary.  The  resulting  pond 
would  be  approximately  0.46  acres  with 
a  depth  of  1  to  2  feet  during  and  after 
storm  events. 

In  accordance  with  the  Department  of 
Energy'sTloodplain/Wetlands  Review 
Requirements  (10  CFR  part  1022), 
Western  will  prepare  a  wetland 
assessment  and  will  perform  the 
proposed  actions  to  avoid  or  minimize 
potential  harm  to  or  within  the  wetland. 
The  wetland  assessment  will  examine 
the  use  of  the  wetland  as  a  stormwater 
and  waste  water  retention  basin  and 
evaluate  avoidance,  mitigation,  or 
compensation  to  minimize  loss  of 
wetland  habitat.  The  wetland  is  located 
in  Audubon  Coimty,  Iowa,  in  T.  78  N., 
R.  35  W.,  section  31.  Maps  and  further 
information  are  available  from  the 
contacts  listed  above. 

Dated:  June  27,  2003. 
Michael  S.  Hacskaylo, 
Administrator 
[FR  Doc.  03-17198  Filed  7-7^3;  8:45  am] 

BKUNG  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0120,  FRL-7524-1] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Reporting  and 
Recordkeeping  Requirements  for 
National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings,  EPA  ICR  Number 
1765.03,  OMB  Control  Number  2060- 
0353 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  EPA  is  planning  to  submit  a 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  September  30,  2003.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  September  5,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  number  OAR- 
2003-0120,  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  A-and-R-Docket®epamail.  epa  .gov, 
or  by  mail  to:  EPA  Docket  Center, 
Enviroiunental  Protection  Agency, 
National  Volatile  Organic  Compound 
Emission  Standards  for  Automobile 
Refinish  Coatings,  Mailcode  6102T, 
1200  Pennsylvania  Ave.,  NW, 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mark  Morris,  Emission  Standards 
Division  (C504-04),  U.S.  EPA,  Research 
Triangle  Park,  North  Carolina  27711; 
telephone  number:  (919)  541-5416;  fax 
number:  (919)  541-3470;  electronic  mail 
(e-mail)  address:  monris.mark®epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
has  established  a  public  docket  for  this 
ICR  under  Docket  ID  number  OAR- 
2003-0120,  which  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102,  1301  Constitution  Ave., 
NW,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  niunber  for  the  Air  Docket 


is  (202)  566-1742.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  The  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  goto  httpj/www.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  manufectxu°ers 
and  importers  of  automobile  refinish 
coatings  and  coating  components. 

Title:  Reporting  and  Recordkeeping 
Requirements  for  National  Volatile 
Organic  Compound  Emission  Standards 
for  Automobile  Refinish  Coatings. 

Abstract:  The  EPA  is  required  under 
section  183(e)  of  the  Clean  Air  Act  to 
regulate  volatile  organic  compound 
emissions  from  the  use  of  consumer  and 
commercial  products.  Pursuant  to 
section  183(e)(3),  the  EPA  published  a 
list  of  consumer  and  commercial 
products  and  a  schedule  for  their 
regulation  (60  FR  15264).  Automobile 
refinish  coatings  were  included  on  the 
list,  and  the  standards  for  such  coatings 
are  codified  at  40  CFR  part  59,  subpart 
B.  The  reports  required  imder  the 
standards  enable  EPA  to  identify  all 
coating  and  coating  component 
manufacturers  and  importers  in  the 
United  States  and  to  determine  which 
coatings  and  coating  components  are 
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subject  to  the  standards,  based  on  dates 
of  manufactiu*. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  informatioii 
unless  it  displays  a  ciurently  valid  OMB 
control  niunber  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
cotmments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  burden  of  the 
coUection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  be  14  hours 
per  year,  at  a  total  labor  cost  of  $906  per 
year.  There  are  no  capital  costs 
associated  with  this  collection.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
infmnation,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  June  27,  2003. 

Hemy  C.  Thomas  Jr., 

Acting  Director.  Office  of  Air  Quality  Planning 
and  Standards. 

(FR  Doc.  03-1 7208  Filed  7-7-03;  8:45  amj      ■ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7524-31 

Notice  Of  Open  Meeting,  Environmental 
Hnancial  Advisory  Board,  August  4-5. 
2003 


The  Environmental  Protection 
Agency's  (EPA)  Envirormiental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  full  Board 
in  San  Francisco,  California  on  August 
4-5,  2003.  The  meeting  wiU  be  held  at 
the  Bankers  Club,  Bank  of  America 
Building,  in  the  Pacific  Room.  The 
Monday,  August  4  session  will  run  from 
*^.m.  to  5  p.m.  and  the  August  5 
session  will  begin  at  8:30  a.m.  and  end 
at  11  a.m. 

EFAB  is  chartered  with  providing 
advice  and  recommendations  to  the  EPA 
Administrator  and  program  offices  on 
environmental  finance.  The  purpose  of 
this  meeting  is  to  discuss  progress  with 
work  products  under  EFAB's  current 
strategic  action  agenda  and  to  develop 
an  action  agenda  to  direct  the  Board's 
ongoing  and  new  activities  through  FY 
2004. 

The  meeting  is  open  to  the  public,  but 
seating  is  limited.  For  further 
information,  please  contact  Vanessa 
Bowie,  EFAB  Coordinator.  U.S.  EPA  at 
(202)  564-5186. 

Dated:  July  1,  2003. 
Maryann  Froehlich, 

Acting  Comptroller. 

[FR  Doc.  03-17206  Filed  7-7-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7524-2] 

Recent  Posting  to  the  Applicability 
Determination  Index  (ADI)  Database 
System  of  Agency  Applicability 
Determinations,  Alternative  Monitoring 
Decisions,  and  Regulatory 
interpretations  Pertaining  to  Standards 
of  Performance  for  New  Stationary 
Sources,  National  Emission  Standards 
for  Hazardous  Air  Pollutants,  and  the 
Stratospheric  Ozone  Protection 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability. 


SUMMARY:  This  notice  announces 
applicability  determinations,  alternative 
monitoring  decisions,  and  regulatory 
interpretations  that  EPA  has  made 
imder  the  New  Source  Performance 
Standards  (NSPS);  the  National 


Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP);  and  the 
Stratospheric  Ozone  Protection 
Program. 

FOR  FURTHER  INFORMATION  CONTACT:  An 
electronic  copy  of  each  complete 
document  posted  on  the  Applicability 
Determination  hidex  (ADI)  database 
system  is  available  on  the  Internet 
through  the  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  Web  site 
^i-  http://www.epa.gov/compliance/ 
assistance/applicability.  The  document 
may  be  located  by  date,  author,  subpart, 
or  subject  search.  For  questions  about 
the  ADI  or  this  notice,  contact  Maria 
Malave  at  EPA  by  phone  at:  (202)  564- 
7027,  or  by  email  at: 
malave.maria@epa.gov.  For  technical 
questions  about  the  individual 
applicability  determinations  or 
monitoring  decisions,  refer  to  the 
contact  person  identified  in  the 
individual  documents,  or  in  the  absence 
of  a  contact  person,  refer  to  the  author 
of  the  document. 
SUPPLEMENTARY  INFORMATION: 

Background:  The  General  Provisions 
to  the  NSPS  in  40  CFR  part  60  and  the 
NESHAP  in  40  CFR  part  61  provide  that 
a  source  owner  or  operator  may  request 
a  determination  of  whether  certain 
intended  actions  constitute  (he 
commencement  of  construction, 
reconstruction,  or  modification.  EPA's 
written  responses  to  these  inquiries  are 
broadly  termed  applicability 
determinations.  See  40  CFR  60.5  and 
61.06.  Although  the  part  63  NESHAP 
and  section  111(d)  of  the  Clean  Air  Act 
regulations  contain  no  specific 
regulatory  provision  that  sources  may 
request  applicability  determinations, 
EPA  does  respond  to  written  inquiries 
regarding  applicability  for  the  part  63 
and  section  111(d)  programs.  The  NSPS 
and  NESHAP  also  allow  sources  to  seek 
permission  to  use  monitoring  or 
recordkeeping  which  are  different  from 
the  promulgated  requirements.  See  40 
CFR  60.13(i),  61.14(g),  63.8(b)(1),  63.8(f), 
and  63.10(f).  EPA's  written  responses  to 
these  inquiries  are  broadly  termed 
alternative  monitoring  decisions. 
Furthermore,  EPA  responds  to  written 
inquiries  about  the  broad  range  of  NSPS 
and  NESHAP  regulatory  requirements  as 
they  pertain  to  a  whole  soim:e  category. 
These  inquiries  may  pertain,  for 
example,  to  the  type  of  sources  to  which 
the  relation  applies,  or  to  the  testing, 
monitoring,  recordkeeping  or  reporting 
requirements  contained  in  the 
regulation.  EPA's  written  responses  to 
these  inquiries  are  broadly  termed 
regulatory  interpretations. 

EPA  currently  compiles  EPA-issued 
NSPS  and  NESHAP  applicability 
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determinations,  alternative  monitoring 
decisions,  and  regulatory 
interpretations,  and  posts  them  on  the 
Applicability  Determination  Index  (ADI) 
on  a  quarterly  basis.  In  addition,  the 
ADI  contains  EPA-issued  responses  to 
requests  pursuant  to  the  stratospheric 
ozone  regulations,  contained  in  40  CFR 
part  82.  The  ADI  is  an  electronic  index 
on  the  Internet  with  more  than  one 
thousand  EPA  letters  and  memoranda 
pertaining  to  the  applicability, 
monitoring,  recordkeeping,  and 
reporting  requirements  of  the  NSPS  and 
NESHAP.  The  letters  and  memoranda 
may  be  searched  by  date,  office  of 


issuance,  subpart,  citation,  control 
number  or  by  string  word  searches. 

Today's  notice  comprises  a  summary 
of  58  such  documents  added  to  the  ADI 
on  May  2,  2003.  The  subject,  author, 
recipient,  date  and  header  of  each  letter 
and  memorandum  are  listed  in  this 
notice,  as  well  as  a  brief  abstract  of  the 
letter  or  memorandum.  Complete  copies 
of  these  documents  may  be  obtained 
from  the  ADI  through  the  OECA  Web 
site  at:  http://www.epa.gov/complJance/ 
assistance/applicability. 

Summary  of  Headers  and  Abstracts 

The  following  table  identifies  the 
database  control  number  for  each 


dbcument  posted  on  the  ADI  database 
system  on  May  2,  2003;  the  applicable 
category;  the  subpart(s)  of  40  CFR  part 
60,  61,  or  63  (as  applicable)  covered  by 
the  document;  and  the  title  of  the 
document,  which  provides  a  brief 
description  of  the  subject  matter.  We 
have  also  included  an  abstract  of  each 
document  identified  with  its  control 
number  after  the  table.  These  abstracts 
are  provided  solely  to  alert  the  public  to 
possible  items  of  interest  and  are  not 
intended  as  substitutes  for  the  full  text 
of  the  docmnents. 


ADI  Determinations  Uploaded  on  May  2,  2003 


Ck)ntrol  No. 


A030001 

M030001 

M030002 

M030003 

M030004 

M030005 

M030006 

M030007 

M030008 

M030009 

M030010 

M030011 

M030012 

M030013 

M030014 

M030015 

M030016 

M030G17 

M030018 

Z030001 

0300001 

0300002 

0300003 

0300004 

0300005 

0300006 

0300007 

0300008 

0300009 

0300010 

0300011 

0300012 

0300013 

0300014 

0300015 

03000T6 

0300017 

0300018 

0300019 

0300020 

0300021 

0300022 

0300023 

0300024 

0300025 

O300026 

0300027 

0300028 

0300029 

030003Q 

0300031 

0300032 

0300033 


Category 

Asbestos 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

MACT 

NESHAP  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  , 

NSPS  , 

NSPS  

NSPS  

NSPS 

NSPS  

NSPS 

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS ; 

NSPS  

NSPS  

NSPS  „ 

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS 

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  


Subpart 

M 

LL 

S  

LL 

LL 

S  

S 

LL,  A 

LL 

S  

S  

RRR 

S  

88.  YY 

8  

MM .: 

S  

S  

N  

E 

Db 

Db 

J 

GG 

A.  GG  

A,  GG  

Co  

Db 

DDD 

Do  

GG  

A.  GG  

Db.A  

Kb.  A 

GG 

Do.  A 

KKK  

A.GG  

A.  GG  

Db,  Do  

D  

NNN.  RRR,  A 

UUU 

BB 

Do  

BB 

WWW  

WWW  

AA,  A  

AA 

AA 

Db 

HH  


Title 


At>andoned  Underground  Lirtes  Wrapped  In  Friable  Asbestos 

Parametric  Monitoring  Plan 

Alternative  Monitoring  Parameter 

Parametric  Monitoring  Plan 

Modification  of  Parametric  Monitoring  Plan 

Daily  Monitoring  Requirement 

Compliance  with  Condensate  Treatment  Standard 

Site-Specific  Test  Plan 

Parametric  Monitoring  Plan 

Alternative  Monitoring  Parameter 

Alternative  Monitoring  Parameter 

Applicability  of  Secondary  Aluminum  MACT  to  Scalpers 

Alternative  Monitoring  of  Sulfite  Mill  Scrut>ber 

Alternative  Organic  HAP  and  Halogen  Monitoring 

Continuous  Monitoring  Using  Predictive  Model 

Alternative  Monitoring  for  Smelt  Dissolving  Tank  Scrubt}er 

Continuous  Monitoring  with  Flow  Rate  and  COD 

Continuous  Monitcring  of  Sulfite  Mill  Weak  Acid  Scrubber 

Wetting  Agents  in  Trivalent  Chromium  Baths 

Performance  Test  Waiver  for  Sewage  Sludge  Incinerators 

Boiler  Derate  Criteria 

Altemative  Monitoring 

Alternative  Monitoring  for  Propane  Fuel 

Altemative  Test  Methods  for  Gas  Turbirie 

Reduced  Notification  Period  for  Performance  Testing 

Turbine  Relocations  and  Impacts  on  Applicability 

Total  Landfill  Gas  Generation 

Altemate  Opacity  Monitoring  Method 

Applicability  to  Expanded  Polystyrene  Plant 

Heat  Exchangers  as  Unaffected  Process  Heaters 

Modifk:ations  to  Test  MetfKxJ  20  for  Turbines 

Custom  Fuel  Monitoring  Schedule 

Extension  to  Perform  a  RATA  ^ 

Flow  Measurement  for  Flare 

Waiver  for  Turbine  Load  Testing  Restriction 

Startup  &  Shutdown  Recordkeeping 

Applicability  to  Crude  Oil  Production  Facility 

Altemate  Monitoring  Method 

Custom  Fuel  Monitoring 

Steam  Reforming  Gasification  System  at  Pulp  and  Paper  Mill 

Boiler  Derate  Proposal 

Altemative  Monitoring/Performance  Test  Waiver 

Applicability  to  Expansion  Furnace  Preheater 

Exemption  from  TRS  Standard  for  Brown  Stock  Washer  ' 

Fuel  Heaters 

Monitoring  for  Smelt  Dissolving  Tank  and  Lime  Kiln  Scrubbers 

Request  to  Conduct  Additional  Tier  2  Testing 

Definition  of  'Treatment  System" 

Clarification  of  Applicability  Date 

Clarification  of  Applicat>ility  Date  - 

Clarification  of  Applicability  Date 

Thermal  Oxidizer/Waste  Heat  Boiler  at  Ethanol  Production  Facility 

Applicability  of  Opacity  Monitoring  Requirements 
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ADI  Determinations  Uploaded  on  May  2.  2003-Continued 


Control  No. 


0300034 
0300035 
0300036 
0300037 
0300038 


Category 


NSPS 
NSPS 
NSPS 
NSPS 
NSPS 


Subpart 


Da,  GG 
AGO  .. 
WWW  .. 

VW  

WWW  .. 


Title 


Alternative  Monitoring 
Initial  Performance  Test  Waiver 
ComiTton  Control  for  Landfill 
Applicability  to  Pultnjsion  Facilities 
Responsibility  tor  Compliance  with  Subpart 


Abstracts 

Abstract  for  [A030001] 

^   Ql :  Is  there  a  point  at  which 
abandoned  underground  utility  steam 
lines  wrapped  in  friable  asbestos  which 
enter  commtercial  and  residential 
structures  are  no  longer  regulated  and 
fall  under  the  residential  exemption  of 
40  CFR  61.141? 

Al :  No.  The  lines  remain  a  facility 
component  regulated  under  the  asbestos 
NESHAP,  even  if  they  are  abandoned. 
Determination  of  which  specific 
requirements  of  the  asbestos  NESHAP 
would  apply  to  future  demolitions  or 
renovations  would  be  based,  in  part,  on 
the  amount  of  asbestos  involved. 

Q2:  Would  abandonment  of  such  lines 
at  a  residence  cause  the  location  to  be 
considered  an  active  waste  disposal  site 
under  40  CFR  61.154?  If  no  more 
asbestos-containing  material  is  buried 
there  for  a  year,  would  the  location  be 
an  inactive  waste  disposal  site  per  40 
CFR  61.151(e)  and  40  CFR  61.154(h)? 

A2:  No.  The  residential  location 
would  not  be»considered  an  active  or 
inactive  waste  disposal  site.  If  the  lines 
are  disturbed,  the  asbestos  NESHAP 
may  apply  depending  on  the  type  of 
activity  and  how  it  affects  the  lines. 

Q3:  When  a  utility  steam  line  is 
abandoned  at  a  residence  or  a 
commercial  property,  must  the  utility  or 
the  property  ovraer  place  a  notation  on 
the  deed  of  the  property  per  40  CFR 
61.151(e)? 

A3:  No.  Because  the  mere  existence  of 
these  lines  does  not  make  the  property 
an  inactive  waste  disposal  site,  40  CFR 
61.151(e)  does  not  apply.  Should  the 
property  become  an  inactive  waste 
disposal  site,  the  property  owner  would 
need  to  insure  that  a  notation  was 
placed  on  the  deed  and  any  other 
instrument  normally  examined  during  a 
title  search. 

Q4:  Would  the  asbestos  NESHAP 
regulate  the  removal  of  imdergroimd 
utility  steam  lines  from  the  yard  of  a 
residence? 

A4:  The  asbestos  NESHAP  would 
apply  if  the  amoimt  of  asbestos  being 
removed  exceeds  the  regulatory 
threshold.  Because  the  lines  were  once 
part  of  an  affected  facility,  they  remain 
potentially  subject  despite  the  fact  that 


they  are  abandoned  by  the  utility  and 
are  on  residential  property. 

Abstract  for  [M030001] 

Q:  Will  EPA  approve  the  parametric 
monitoring  plan  for  the  Kaiser 
Alimiinum  reduction  plant? 

A:  Yes.  EPA  approves  the  Parametric 
Monitoring  Plan  because  the  source  has 
met  the  requirement  in  40  CFR 
63.848(f). 

Abstract  for  [M030002J 

Q:  Will  EPA  allow  the  monitoring  of 
an  alternate  parameter,  scrubber  fan 
amperage,  in  lieu  of  measuring  gas 
scrubber  inlet  gas  flow  rate  as  required 
in  40  CFR  63.453(c)(2)? 

A:  Yes.  Based  on  EPA's  guidance 
document  entitled  "Questions  and 
Answers  for  the  Pulp  and  Paper 
NESHAP"  dated  September  22, 1999, 
EPA  approves  the  request  as  long  as  a 
successful  initial  performance  test  of  the 
gas  scrubber  is  conducted  while  the  fan 
is  operating  at  maximiun  speed.  Fort 
James  is  still  required  to  satisfy  all  the 
applicable  requirements  of  the  Pulp  and 
Paper  NESHAP. 

Abstract  for  [M030003] 

Q:  Will  EPA  approve  the  Parametric 
Monitoring  Plan  (Revision  2)  for 
Potlines  1  through  4  at  the  Alcoa— 
Wenatchee  Works? 

A:  Yes.  EPA's  review  of  the  source's 
report  indicates  that  it  satisfies  the 
requirements  of  40  CFR  63.847(h)  and 
40  CFR  63.848(f}.  (j)  and  (k). 

Abstract  for  [M030004] 

Q:  May  the  parametric  limits  for 
alumina  ore  feed  to  the  control  system 
and  air  flow  from  the  potline  be  reduced 
in  proportion  to  the  reduction  in 
operating  pots  for  potline  #1? 

A:  Yes.  However,  an  emissions  test 
shall  be  conducted  on  the  operating 
primary  air  pollution  control  device  for 
potline  #1  and  the  test  report  submitted 
to  EPA. 

Abstract  for  [M030005} 

Q:  Is  Potlatch  correct  in  concluding 
that  it  is  not  required  to  begin  the  daily 
monitoring  under  40  CFR  63.453(j)  until 
after  the  initial  performance  test  (IPT)  is 
conducted? 


A:  No.  Potlatch's  interpretation  is  not 
entirely  correct.  EPA  believes  that  any 
required  monitoring  parameter  that  is 
not  established  by  the  results  of  the  IPT 
should  be  monitored  beginning  on  the 
compliance  date.  For  certain  conditions, 
the  monitoring  of  some  parameters 
would  not  be  required  to  begin  on  the 
compliance  date. 

Abstract  far  [M030006] 

Ql:  Potlatch  proposes  to  perform  3 
test  runs  from  18  sampling  locations  to 
characterize  and  delineate  the  mixing 
zones  in  a  102-acre  secondary  treatment 
aeration  pond.  Is  this  study  diuation 
and  scope  acceptable  for  hazardous  air 
pollutants  (HAPs)  compliance 
evaluations? 

Al:  EPA  believes  that  the  scope  and 
duration  of  the  Mixing  Zone  Study 
would  depend  on  the  design  and 
operation  of  the  treatment  lagoon,  and 
on  the  statistical  validity  of  the  results. 
Therefore,  Potlatch  should  be  prepared 
to  perform  more  than  3  test  runs  as 
necessary. 

Q2:  Does  the  facility  need  approval 
prior  to  conducting  the  Study  and 
performance  tests? 

A2:  No.  However,  the  requirements  in 
40  CFR  63.7(b)  and  (c)  apply. 

QS:  Do  these  three  test  runs  have  to 
be  done  within  a  24-hoiu  period  or 
completed  on  3  consecutive  days? 
A3:  No.  However,  each  test  run 
should  be  completed  within  a  24-hour 
period. 

Q4:  Potlatch  proposes  to  collect  one 
grab  sample  per  sampling  location 
during  each  day  of  the  Mixing  Zone 
Study  and  performance  tests.  Is  that 
acceptable? 

A4:  Yes.  Therefore,  a  study  period  of 
more  than  3  days  may  also  be  necessary. 

Q5:  May  the  durations  of  the  initial 
performance  test  (IPT),  quarterly 
performance  test  (QPT)  and 
performance  test  (PT)  for  an  exclusion 
be  different? 

A5:  Yes.  EPA  recommends  that  once 
the  IPT  is  completed,  the  statistical 
variability  of  the  data  would  be  used  to 
design  the  QPT  and  PT  for  excursion. 

Q6:  What  duration  of  sampling  is 
required  for  establishing  site-specific 
parameter  ranges  and  averaging  times? 

A6:  In  reference  to  40  CFR 
63.453(n)(4),  it  is  the  source's 
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responsibility  to  collect  sufficient  data 
to  demonstrate  to  the  permitting 
agencies'  satisfaction  that  the  source  is 
in  "continuous  compliance  with  the 
applicable  emission  standard". 

Q7:  May  a  site-specific  monitoring 
parameter  and  its  range(s)  be  established 
prior  to  conducting  the  IPT  or  prior  to 
the  facility's  compliance  date  if  the 
proper  sampling  procedures  and  test 
methods  were  followed? 

A7:  Yes.  Site-specific  monitoring 
parameters  and  its  ranges  may  be 
established  and  tested  diuing  the 
Mixing  Zone  Study. 
.  Q8:  Is  it  necessary  to  provide 
notification  to  EPA  prior  to  conducting 
a  mixing  zone  study? 

A8:  Yes.  Because  the  Mixing  Zone 
Study  is  part  of  the  biitial  Performance 
Test,  60-day  notification  requirements 
in  40  CFR  63.7  would  apply. 

Q9:  Does  a  facility  have  to  notify  EPA 
a  minimum  of  60  days  before  a 
performance  test? 

.49:  Yes.  40  CFR  63.7(b)(1)  requires 
that  an  affected  source  notify  the 
Administrator  in  writing  of  its  intention 
to  conduct  a  performance  test  at  least  60 
calendar  days  before  the  performance 
test  is  scheduled  to  begin.  Also,  40  CFR 
63.7(c)(2){i)  requires  the  submission  of 
site-specific  test  plans  upon  request  by 
the  delegated  authorities. 

Abstract  for  [M030007] 

Q:  Will  EPA  approve  NWAC's  site- 
specific  test  plan  and  the  modified 
versions  of  EPA's  Air  Sampling 
Methods  13B  and  14A? 

A:  Yes.  EPA  approves  of  NWAC's 
request. 

Abstract  for  [M03000e] 

Q:  Will  EPA  approve  the  parametric 
monitoring  plan  for  Alcoa  Wenatchee 
Works? 

A:  Yes.  EPA  approves  Alcoa's 
Parametric  Monitoring  Plan  as  having 
met  the  requirements  in  40  CFR 
63.847(h)  and  63.848(f).  (j)  and  (k). 

Abstract  for  [M030009} 

Q:  Will  EPA  allow  the  monitoring  of 
an  alternate  parameter,  scrubber  fan 
amperage,  in  lieu  of  measiuing  gas 
scrubber  inlet  gas  flow  rate  as  required 
in  40  CFR  63.453(c)(2)? 

A:  Yes.  Based  on  EPA's  guidance 
dociunent  entitled  "Questions  and 
Answers  for  the  Pulp  and  Paper 
NESHAP"  dated  September  22,  1999, 
EPA  approves  the  request  as  long  as  a 
successful  initial  performance  test  of  the 
gas  scrubber  is  conducted  while  the  fan 
is  operating  at  maximum  speed.  The 
source  is  still  required  to  satisfy  all  the 
applicable  requirements  of  the  Pulp  and 
Paper  NESHAP. 


Abstract  for  [M03001 0} 

Ql :  Will  EPA  allow  the  monitoring  of 
\htl  operational  status  of  a  scrubber  fan 
in  lieu  of  the  monitoring  of  the  scrubber 
vent  gas  inlet  flow  rate  when  performing 
its  initial  performance  test? 

Al:  Yes.  Based  on  EPA's  guidance 
document  entitled  "Questions  and 
Answers  for  the  Pulp  and  Paper 
NESHAP"  dated  September  22,  1999, 
EPA  approves  the  request  as  long  as  a 
successful  initial  performance  test  of  the 
gas  scrubber  is  conducted  while  the  fan 
is  operating  at  maximum  speed. 

Q2:  Will  EPA  approve  a  1,000  ppmv 
calibration  standard  in  lieu  of  the 
10,000  ppmv  calibration  standard  for 
measuring  leaks  in  closed-vent  systems? 

A2:  Yes.  EPA  approves  this  request 
because  the  requested  1,000  ppmv 
calibration  standard  would  provide 
more  accurate  detection  of  a  leak. 

Abstract  for  IM03001 1] 

Q:  Do  the  requirements  of  NESHAP 
Subpart  RRR  for  Secondary  Aluminum 
Production  apply  to  the  scalpers  at 
Kaiser's  Trentwood  Works  in  Spokane, 
Washington? 

A:  No.  Based  on  Kaiser's  description, 
the  scalpers  do  not  engage  in  activities 
related  to  secondary  aluminum 
production  and  do  not  fall  within  the 
definition  of  "aluminum  scrap 
shredders." 

Abstract  for  IM030012] 

Q:  Will  EPA  approve  the  continuous 
monitoring  of  scrubber  gas  exhaust  gas 
flow  rate  and  air  evacuation  fan  gas  flow 
rate  in  lieu  of  monitoring  vent  gas  inlet 
flow  rate  for  the  pulping  process  at  the 
Wausau-Mosinee  Brokaw,  Wisconsin, 
magnesiiun-based  sulfite  mill? 

A:  Yes.  EPA  approves  the  request 
under  the  conditions  that  the  mill 
continuously  monitor  both  the  total  vent 
gas  flow  rate  at  the  stack  outlet  and  the 
air  evacuation  vent  gas  flow  rate,  and 
that  the  former  not  exceed  86,912  actual 
cubic  feet  per  minute  (ACFM)  at  any 
time.  That -flow  rate  was  the  maximum 
that  occiured  dining  the  initial ' 
performance  test.  The  mill  must  still 
monitor  the  pH  or  the  oxidation/ 
reduction  potential  of  the  scrubber 
effluent,  and  the  scrubber  liquid 
influent  flow  rate. 

Abstract  for  [M03001 3] 

Q:  Will  EPA  approve  the  alternative 
monitoring  methods  to  monitor 
phosgene  concentration  in  lieu  of 
monitoring  total  organic  HAPs  as 
required  by  40  CFR  63.990(c)  for  caustic 
scrubbers  (absorbers)  that  are  used  as 
control  devices  for  organic  HAPs?  The 
source  also  proposes  to  monitor 
phosgene  concentration  in  lieu  of  pH, 


scrubber  liquid  flow,  and  gas  stream 
flow  as  required  by  §  63.994(c)(1)  for 
halogen  scrubbers. 

A:  EPA  conditionally  approves  the 
request.  The  approvals  do  not  conclude 
whether  the  phosgene  monitors  meet 
any  applicable  monitor  requirements 
such  aAo  CFR  63.998(b).  The  approvals 
are  contingent  on  the  results  of  two 
performance  tests,  one  for  total  HAPs 
and  another  for  hydrogen  halides  and 
halogens.  Based  on  the  test  results  and 
the  phosgene  monitoring  data,  the 
source  must  submit  the  rationale  for  the 
value(s)  of  the  phosgene  concentration   • 
to  be  used  to  reflect  continuous 
compliance  with  the  standards  for  total 
HAPs,  and  for  halogen  and  halides.  The 
source  must  also  meet  the  notification 
requirements  of  §  63.999(b)(3). 

Abstract  for  [M03001 4] 

Q:  Will  EPA  approve  the  use  of  an 
Excel-based  artificial  neutral  network 
(ANN)  predictive  computer  model  for  " 
continuously  monitoring  methanol 
emissions  from  the  UNOX  closed 
biological  treatment  system  at 
International  Paper's  Kaukauna  mill? 

A:  Yes.  The  company  has  more  than 
a  year  of  operating  data  and  effluent 
methanol  concentrations.  These  data 
show  that  the  measurement  of  several 
process  parameters,  such  as  the 
dissolved  oxygen  in  the  system  and  the 
oxygen  uptake  rate  of  the  mixed  liquor, 
adequately  demonstrates  that  the  ANN 
model  provides  continuous  monitoring 
of  the  UNOX  methanol  concentration. 

Abstract  for  [M03001 5] 

Q:  Will  EPA  approve  the  continuous 
monitoring  of  fan  amperage  and 
scrubbing  liquid  flow  rate  in  lieu  of 
scrubber  pressure  drop  for  the  smelt 
dissolving  tank  scrubber  at  the 
International  Paper  Quiimesec, 
Michigan  mill? 

A:  Yes.  Pressure  drop  does  not  govern 
particulate  removal  efficiency  for  this 
dynamic  scrubber  that  operates  near 
atmospheric  pressure,  and  fan  amp 
monitoring  will  suitably  indicate 
scrubber  performance.  EPA  approves 
the  request  under  the  condition  that  the 
mill  establish  operating  ranges  for  the 
monitoring  parameters  in  the  initial 
performance  test. 

Abstract  for  [M03001 6] 

Q:  Will  EPA  approve  the  alternative 
monitoring  for  the  UNOX  closed 
biological  treatment  system  at  the 
Wausau-Mosinee  mill  in  Mosinee, 
Wisconsin?  The  mill  proposes  to 
continuously  monitor  the  foul 
condensate  flow  rate  to  the  UNOX 
system,  the  valve  position  of  the  feed 
lines  to  the  foul  condensate  tank,  and 
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the  treated  e£Duent  chemical  oxygen 
demand  (COD). 

A:  Yes.  The  condensate  collection 
efficiency  depends  on  the  flow  rate  to 
the  UNOX  system,  and  COD  is  a  good 
indicator  of  UNOX  system  performance. 

Abstract  for  [M03001 7] 

Q:  Must  the  Weyerhaeuser  calcium- 
based  sulfite  pulp  mill  in  Rothschild, 
Wisconsin  continuously  monitor  the 
outlet  to  the  weak  acid  tower  scrubber? 
The  company  claims  the  scrubber  is  not 
needed  to  comply  with  the  methanol 
emission  limit. 

A:  Yes.  There  is  insufficient  evidence 
that  the  mill  is  oi>erating  in  continuous 
compliance  with  the  emission  limit. 
Thus,  Weyerhaeuser  must  continuously 
monitor  emissions  or  establish 
alternative  operating  parameters  that 
continuously  demonstrate  compliance. 

Abstract  for  IM03001§] 

Q:  Does  40  CFR  63.342(e)(1)  require 
facilities  using  trivalent  chromium  baths 
to  use  a  pre-mixed  bath  mixture 
containing  the  wetting  agent? 

A:  Yes,  40  CFR  63.342(e)(1)  requires 
the  trivalent  chromium  bath  solution 
components  to  include  a  wetting  agent. 
However,  the  wetting  agent  does  not 
need  to  be  incorporated  into  the  bath 
solution  by  the  vendor.  The  wetting 
agent  must  only  be  included  as  an 
integral  part  of  the  trivalent  chromium 
bath  components  when  purchasing  the 
solution  components  from  the  vendor. 
The  wetting  agent  can  then  be  added  by 
the  source  following  vendor 
recommendati  ons . 

Abstract  for  [Z030001] 

Q:  May  Cominco  get  an  emissions  test 
waiver  for  two  sewage  sludge 
incinerators  located  at  the  DeLong 
Mountain  Regional  Transportation 
System  Port  Facility  in  Alaska? 

A:  Yes.  EPA  waives  the  emissions 
tests  required  in  40  CFR  61.53(d)(1) 
based  on  Cominco 's  monthly  testing 
results  which  show  the  emission  level 
well  below  the  standard  at  40  CFR 
61.52(b). 

Abstract  for  [0300001] 

Q:  Is  Lamb-Weston's  boiler  #1  subject 
to  NSPS  Subpart  Db  after  its  capacity 
was  changed  to  below  100  million  Btu/ 
hotir? 

A:  No.  The  boiler  is  no  longer  subject 
to  NSPS  Subpart  Db. 

Abstract  for  [0300002] 

Q:  Will  EPA  approve  the  Predictive 
Emissions  Monitoring  System  (PEMS) 
for  the  boiler  subject  to  NSPS  Subpart 
Db?  ^ 

A:  Yes.  EPA  approves  of  the  PEMS 
and  requires  the  company  to  perform 


annual  relative  accuracy  tests  to  verify 
the  accuracy  of  the  PEMS  and  send  the 
test  results. 

Abstract  for  [0300003] 

Q:  Will  EPA  approve  an  alternative 
monitoring  plan  (AMP)  with  a  periodic 
monitoring  system  for  propane  fuel  used 
in  the  generators  at  Tesoro's  Anacortes 
Refinery? 

A:  Yes.  Pursuant  to  40  CFR 
60.105(a)(4)(ii),  EPA  extends  the 
existing  EPA  approved- AMP  dated  May 
29, 1996,  for  Boiler  F-753  for 
application  to  the  generators. 

Abstract  for  [0300004] 

Ql:  May  Cogentrix  conduct 
performance  tests  only  at  100%  load  for 
a  combined  cycle  gas  turbine  subject  to 
40  CFR  part  75  and  NSPS  Subpart  GG? 

Al:  Yes.  EPA  approves  this  request 
because  the  certified  NOx  continuous 
emission  monitoring  system  (CEMS) 
used  in  the  initial  performance  test 
would  undergo  calibration  checks 
before  and  after  each  test  run,  and  the 
turbine  will  normally  be  operated  at 
100%  load. 

Q2:  May  Cogentrix  determine  sulfur 
content  by  collecting  samples  for 
analysis  for  total  sulfur  in  lieu  of  testing 
for  SO2  using  Method  20? 

A2:  Yes.  This  proposal  is  acceptable 
to  EPA  because  the  turbine  would  be 
firing  exclusively  pipeline  natiural  gas, 
where  given  the  sulfur  content  of  the 
fuel,  it  would  not  cause  SO2  emissions 
in  excess  of  the  SO2  standard  specified 
in  40  CFR  60.333. 

Abstmct  for  [0300005] 

Q:  May  NW  Natural  request  a  reduced 
notification  period  for  performance 
testing  on  two  gas  fired  turbines? 

A:  Yes.  This  request  is  approved 
because  NW  Natxu-al  had  previous 
correspondence  with  the  Oregon 
Department  of  Environmental  Quality 
(ODEQ)  and  the  weather  dependent 
operational  schedule  of  the  turbine 
would  not  allow  NW  Natiual  to  meet 
the  required  180-day  deadline  in  40  CFR 
60.8(a)  to  conduct  performance  testing. 

Abstmct  for  [0300006] 

Ql :  Are  turbines  that  were 
manufactured  before  October  3, 1977, 
but  that  did  not  begin  operation  on  the 
Trans-Alaska  Pipeline  System  (TAPS) 
pump  stations  imtil  after  October  3,  . 
1977,  subject  to  NSPS  Subpart  GG,  no 
matter  when  they  were  purchased  by 
Alyeska  tram  the  manufact\u«r  or  other 
owner? 

Al:  No.  These  stationary  gas  turbines, 
that  are  piutJiased  in  completed  form, 
are  not  subject  to  NSPS  Subpart  GG 
provided  they  were  not  "modified"  or 


"reconstructed"  as  defined  in  NSPS 
Subpart  A,  on  or  after  October  3, 1977, 

Q2:  Do  the  requirements  of  NSPS 
Subparts  A  and  GG  follow  a  new  turbine 
wherever  it  is  operated  on  the  TAPS? 

A2:  Yes.  The  requirements  of  NSPS 
Subparts  A  and  GG  follow  a  tiu-bine 
constructed,  modified  or  reconstructed 
after  October  3, 1977,  regardless  of 
where  the  turbine  is  relocated  to,  but  do 
not  apply  to  the  equipment  that  is 
powered  by  the  turbine  (such  as  a 
generator  or  a  pump). 

Q3:  Do  the  Alyeska  turbines  that  were 
manufactiued  before  October  3,  1977 
become  subject  to  NSPS  Subpart  GG  if 
they  are  relocated  between  TAPS  pump 
stations  as  a  pool  of  identical  tiuhines 
to  allow  for  maintenance  of  turbines? 

A3:  No.  The  relocation  of  a  turbine  as 
part  of  a  pool  of  identical  turbines 
would  not  make  the  turbine  subject  to 
NSPS  Subpart  GG  if  the  tiu-bine  is  not 
"modified"  or  "reconstructed,"  as  those 
terms  are  defined  in  40  CFR  Subpart  A, 
as  a  result  of  the  relocation.  Certain 
requirements  are  required  in  the  Title  V 
permit. 

Q4:  Does  a  tiubine  that  is  not  subject 
to  NSPS  Subpart  GG  become  subject  to 
it  if  it  is  rotated  into  a  location  to 
replace  an  existing  tiu-bine  that  is 
subject  to  NSPS  Subpart  GG? 

A4:  No.  As  discussed  above,  a 
relocation  of  an  affected  facility  is  not, 
by  itself,  a  modification. 

Abstract  for  [0300007] 

Q:  Does  EPA  agree  with  interpretation 
of  the  Lane  Regional  Air  Pollution 
Authority  that  the  total  amount  of 
landfill  gases  generated  must  be 
considered  when  making  an 
applicability  determination? 

A:  Yes.  Specifically,  pertaining  to  40 
CFR  60.33c(a)(3),  the"  total  nonmethane 
organic  compoimd  (NMOC)  emission 
rate  from  the  landfill  must  be  used  to 
determine  applicability. 

Abstract  for  [0300008] 

Q:  Will  EPA  approve  an  alternate 
opacity  emissions  monitoring  method 
for  an  auxiliary  boiler  subject  to  NSPS    • 
Subpart  Db? 

A:  No.  The  proposal  to  use  Method  9 
instead  of  operating  a  COMS  is  denied 
because  the  proposed  method  would  not 
provide  an  equivalent  level  of 
monitoring.  The  proposal  may  be 
acceptable  if  certain  conditions  are  met. 

Abstract  for  [0300009] 

Q:  The  Native  Village  of  Kotzebue's 
proposed  expanded  polystyrene  plant 
plans  to  piu^ase  polystyrene-bead  raw 
material  frt)m  other  manufacturers.  Will 
the  plant  be  subject  to  NSPS  Subpart 
DDD? 
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A:  No.  With  reference  to  40  CFR 
60.560,  because  the  proposed  plant  will 
not  manufacture  polystyrene,  EPA 
determines  that  NSPS  Subpart  t)DD 
would  not  apply. 

Abstract  for  [0300010] 

Q:  Does  NSPS  Subpart  Dc  cover  heat 
exchangers  used  to  heat  vegetable  oil  at 
a  Frito-Lay  facility? 

A:  No.  Because  the  "heat  exchanger" 
units  are  used  to  heat  vegetable  oil, 
which  is  a  reactant  within  the  chemical 
reaction  involved  in  the  production  of 
potato  chips,  EPA  believes  that  the  units 
are  process  heaters  as  defined  in  40  CFR 
60.41c  and  that  NSPS  Subpart  Dc  does 
not  apply  to  them. 

Abstract  for  [030001 1] 

Q:  May  PhiUips  Alaska  use  a  7  point 
multi-hole  probe  to  identify  the  two 
ports  with  the  lowest  oxygen 
.concentration  in-lieu  of  the  oxygen 
traverse  of  the  stack  in  accordance  with 
Reference  Method  20  procedures? 

A:  Yes.  EPA  believes  that  the 
modified  method  could  generate 
acceptably  accurate  data. 

Abstract  for  [0300012] 

Q:  Will  EPA  approve  Congentrix's 
request  for  a  nitrogen  monitoring  waiver 
and  an  alternate  sulfur  monitoring 
schedule  for  a  gas-fired  combined  cycle 
turbine  subject  to  40  CFR  part  75  and 
NSPS  Subpart  GG? 

A:  Yes.  EPA  approves  this  request  for 
a  nitrogen  monitoring  waiver  and  an 
alternate  sulfur  monitoring  schedule  for 
the  combined  cycle  turbine  firing 
exclusively  pipeline  natural  gas. 

Abstract  for  [030001 3] 

Q:  Will  EPA  grant  an  extension  to 
perform  a  Relative  Accuracy  Test  Audits 
(RATA)  for  the  CEMS  for  a  new  boiler 
subject  to  NSPS  Subpart  Db? 

A:  No.  EPA  has  not  received  a  report 
of  the  performance  test  within  60  days 
of  achieving  maximum  production  rate 
as  required  in  40  CFR  60.8(a).  Moreover, 
if  the  performance  test  conducted  was  a 
Method  7  test,  this  would  not  have  been 
consistent  with  the  method  specified  in 
40  CFR  60.46b(e).  Therefore,  the  source 
appears  to  be  in  violation  of  the 
requirement  to  timely  conduct  the 
applicable  performance  test  Under 
these  circiunstances,  it  would  not  be 
appropriate  to  grant  the  request  for  an 
extension  of  time  to  conduct  a 
performance  evaluation. 

Abstract  for  [030001 4] 

Q:  Will  EPA  approve  BP's  proposal  of 
only  observing  readings  from  the 
existing  orifice  plates  to  verify  flare  exit 
velocities  and  a  waiver  of  the  flow 


measurement  requirements  at  40  CFR 
60.18(f)(4)? 

A:  No.  EPA  denies  the  request  because 
BP  has  not  provided  sufficient 
information  regarding  the  existing 
orifice  plates  to  determine  compliance. 
EPA  is  concerned  about  possible 
corrosion  on  the  orifice  plates,  which 
may  result  in  unreliable  exit  velocity 
data. 

Abstract  for  [0300015] 

Q:  Will  EPA  grant  a  waiver  for  turbine 
load  testing  restriction  for  two  gas 
turbines  subject  to  NSPS  Subpart  GG? 

A:  Yes.  EPA  grants  BP's  request  for 
waiving  EPA's  August  2,  2000, 
requirement  for  performing  additional 
source  tests  at  higher  than  presently 
tested  load  points,  because  there  is  a 
strong  basis  from  test  results  for 
predicting  that  NOX  Concentrations 
from  operating  the  turbines  would  be 
below  the  required  NSPS  standard  in 
the  event  that  the  turbines  are  operated 
at  above  the  highest  tested  load. 

Abstract  for  [030001 6] 

Q:  Does  40  CFR  60.7(b)  mean  that  an 
owner  or  operator  shall  maintain 
records  of  the  occurrence  and  duration 
of  the  initial  startup  and  the  eventual 
final  shutdown? 

A:  No.  40  CFR  60.7(b)  states  that  the 
owraer  or  operator  will  maintain  records 
of  the  occurrence  and  duration  of  any 
startup  or  shutdown. 

Abstract  for  [0300017] 

Q:  Is  NSPS  Subpart  KKK  applicable  to 
the  facility  at  BP  Exploration's  Bedim 
Development  Project  located  on  the 
North  Slope  of  Alaska? 

A:  No.  NSPS  Subpart  KKK  is 
applicable  to  Onshore  Natural  Gas 
Processing  Plants,  as  described  in  40 
CFR  60.630.  The  subject  BP  Exploration 
plant  is  a  crude  oil  production  facility, 
and  therefore  does  not  meet  the 
definition  of  a  "Natural  Gas  Processing 
Plant"  described  in  §60.631. 

Abstract  for  [030001 8] 

Q:  May  PGE  use  a  CEMS  to  monitor 
nitrogen  oxides  emissions  for  the 
turbine  subject  to  NSPS  Subpart  GG? 

A:  Yes.  PGE  may  use  the  CEMS  to 
monitor  NOX  emissions  in  lieu  of 
monitoring  fuel  consumption,  and  the 
water-to-fuel  ratio,  as  required  by  40 
CFR  60.334(a). 

Abstract  for  [030001 9] 

Q:  Will  EPA  approve  an  exemption  of 
daily  nitrogen  testing  and  a  custom  fuel 
monitoring  schedule  for  sulfur  for  a 
natural  gas-fueled  turbine? 

A:  Yes.  EPA  will  waive  nitrogen 
monitoring  for  pipeline  quality  natural 


gas,  as  there  is  no  fuel-bound  nitrogen, 
and  will  approve  the  custom  fuel 
monitoring  schedule  for  sulfur  based  on 
following  specific  conditions  for 
confirming  sulfur  variability  of  the 
pipeline  natural  gas. 

Abstract  for  [0300020] 

Q.  Is  the  entire  black  liquor  steam 
reforming  gasification  system,  which 
includes  one  reformer  boiler  and  8  pulse 
.  heaters,  an  affected  facility  imder  40 
CFR  part  60.  subpart  Db? 

A.  EPA  has  determined  that  the 
reformer  boiler  is  subject  to^O  CFR  part 
60,  subpart  Db.  The  8  pulse  heaters  are 
not  part  of  the  same  affected  facility, 
and  are  individual  units  that  are  not 
subject  to  Stibpart  Db  because  of  their 
size.  They  may  be  affected  facilities  as 
defined  by  40  CFR  part  60,  subpart  Dc, 
unless  they  are  imaffected  because  they 
meet  the  definition,  of  a  process  heater. 

Q.  Will  EPA  approve  an  alternative 
proposal  for  monitoring  nitrogen  oxides 
from  the  reformer  boiler? 

A.  Yes.  EPA  has  determined  that 
monitoring  nitrogen  oxide  concentration 
at  the  single  stack  bora,  the  reformer 
boiler  and  the  pulse  heaters  and  using 
each  unit's  corresponding  heat  inputs, 
as  measiu^d  by  the  fuel  fired,  is  an 
acceptable  alternative  for  monitoring 
nitrogen  oxide  emissions  on  a  poimd/ 
mmBTU  basis  for  reasons  set  out  in  the 
determination. 

Abstract  for  [0300021] 

Q:  Will  EPA  allow  a  facility  to  derate 
a  boiler  to  less  than  250  mm  Btu/hr  by 
limiting  the  feed  rate  of  coal  and  fuel 
oil? 

A:  No.  Changes  which  are  made  only 
to  fuel  feed  systems  are  not  acceptable 
for  derating  boilers. 

Abstract  for  [0300022] 

Q:  Will  EPA  waive  the  requirement 
for  a  performance  test  and  approve 
alternative  monitoring  for  boilers  and 
process  heaters  which  are  fired  with 
fuel  gas  which  contains  vent  streams 
from  facilities  subject  to  NSPS  Subpart 
NNN? 

A:  Yes.  EPA  will  waive  the 
requirement  for  a  performance  test  and 
approve  the  provisions  of  NSPS  Subpart 
RRR  as  alternative  monitoring  to  the 
provisions  of  NSPS  Subpart  NNN. 

Abstract  for  [0300023] 

Q:  Is  a  nat\iral  gas-fired  preheater, 
which  is  used  to  improve  the  efficiency 
of  a  perlite  expansion  furnace,  subject  to 
NSPS  Subpart  UUU? 

A:  No.  Based  on  site-specific 
information  provided  and  the 
backgroimd  document  for  the  standard, 
the  preheater  described  is  not 


functionally  equivalent  to  either  a  dryer 
or  calciner. 

Abstract  for  [0300024] 

Q:  Does  a  brown  stock  washer  system 
qualify  for  an  exemption  from  the  TRS 
standard  under  40  CFR  60.283(a)(l)(iv)? 

A:  Yes.  Based  on  cost  information 
supplied  and  recent  cost  estimates  from 
other  facilities,  a  temporary  exemption 
from  the  TRS  standard  is  appropriate. 

Abstract  for  [0300025] 

Q:  Are  natural  gas-fired  fuel  heaters, 
to  be  used  to  heat  natural  gas  prior  to 
being  routed  to  combustion  turbines  for 
use  as  fuel,  subject  to  NSPS  Subpart  Dc? 

A:  No.  The  fuel  heaters  are  not  subject 
to  subpart  Dc,  since  there  is  no  heat 
transfer  medium  associated  with  their 
operation. 

Abstract  for  [0300026] 

Ql :  Will  EPA  approve  the 
replacement  of  the  NSPS  continuous 
monitoring  requirements  with  the 
MACT  continuous  monitoring 
requirements  for  the  smelt  dissolving 
tank  and  lime  kiln  scrubbers  at  the 
International  Paper  Quinnesec, 
Michigan  mill? 

Al.  Yes.  The  MACT  monitoring 
requirements  meet  or  exceed  the  NSPS 
requirements. 

Q2:  Will  EPA  approve  the  continuous 
monitoring  of  fan  amperage  in  lieu  of 
scrubber  pressure  drop  for  the  smelt 
dissolving  tank  scrubber? 

A2.  Yes.  Pressiire  drop  does  not 
govern  particulate  removal  efficiency  for 
the  smelt  dissolving  tank  dynamic 
scrubber  that  operates  near  atmospheric 
pressure,  but  fan  amperage  monitoring 
will  suitably  indicate  scrubber 
performance.  The  U.S.  EPA  approves 
the  request  under  the  condition  that  the  , 
mill  establish  operating  ranges  for  the 
monitoring  parameters  during  a 
performance  test. 

Abstract  for  [0300027] 

Q:  Can  a  landfill  conduct  additional 
Tier  2  testing  to  demonstrate  that  NMOC 
emissions  are  below  50  Mg/year? 

A:  Yes.  As  long  as  the  collection  and 
control  plan  has  been  submitted  by  one 
year  from  the  exceedance  of  50  Mg/year, 
the  landfill  may  conduct  further  testing. 
If,  however,  NMOC  emissions  continue 
to  demonstrate  levels  at  or  above  50  Mg/ 
year,  then  the  source  will  be  expected 
to  implement  its  collection  and  control 
system  according  to  the  original 
schedule  (IS  months  after  the  collection 
and  control  system  plan  was  submitted). 

Abstract  for  [0300028] 

Q:  Is  a  system  that  consists  of  a  155 
scfm,  stainless  steel,  coalescing  filter 
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with  a  0.01  micron  screen,  a 
compressor/blower,  and  a  liquid 
knockout  smnp  a  treatment  system? 
A:  No.  "Treatment  system"  is  not 
defined.  However,  although  the 
proposed  system  has  a  liquid  knockout 
sump,  it  does  not  use  chillers  or  other 
dehydration  equipment  to  de-water  the 
landfill  gas. 

Abstract  for  [0300029] 

Ql:  The  applicabifity  date  for  NSPS 
Subpart  AA  occurred  during  the 
construction,  in  the  same  building  but  at 
different  times,  of  two  electric  arc 
furnaces  (EAFs).  Under  these 
circumstances,  what  constitutes 
"construction"  and  when  does 
construction  "commence"  for  each 
affected  facility  for  purposes  of  NSPS 
Subpart  AA  applicability? 

Al: There  must  be  actual  physical 
construction  of  or  a  binding  contractual 
obligation  for  each  affected  facility  prior 
to  the  applicability  date.  In  this  case, 
EPA  d8termined  that  EAF  #1 
conunenced  construction  before  the 
applicability  date  of  October  21, 1974, 
but  that  EAF  #2  had  commenced 
construction  after  the  applicability  date 
and  was  therefore  subject  to  NSPS 
Subpart  AA. 

Q2:  Are  transformers  which  supply 
electricity  to  the  EAF  electrodes  part  of 
the  NSPS  Subpart  AA  affected  facility? 

A2:  No.  Although  they  are  treated  as 
part  of  the  affected  facility  in  the  later 
NSPS  Subpart  AAa,  according  to  the 
definition  of  electric  arc  furnace  at  40 
CFR  60.271,  the  transformer  system  is 
not  part  of  the  affected  facility  subject 
to  NSPS  Subpart  AA.  It  should  be  noted 
that,  although  the  transformer  system 
was  constructed  prior  to  the  subpart  AA 
applicability  date,  the  construction  of 
EAF  #2  occui«ed  after  that  date  and  is 
subject  to  NSPS  Subpart  AA. 

Abstract  for  [0300030] 

Ql :  The  applicabifity  date  for  NSPS 
Subpart  AA  occurred  during  the 
construction,  in  the  same  building  but  at 
different  times,  of  two  EAFs.  Under 
these  circumstances,  what  constitutes 
"construction"  and  when  does 
construction  "commence"  for  each 
affected  facility  for  purposes  of  NSPS 
Subpart  AA  applicability? 

Al:  There  must  be  actual  physical 
construction  of  or  a  binding  contractual 
obligation  for  each  affected  facility  prior 
to  the  applicability  date.  In  this  case. 
EPA  determined  that  EAF  #1 
commenced  construction  before  the 
appncability  date  of  October  21,  1974, 
but  that  EAF  #2  had  commenced 
construction  after  the  applicability  date 
and  was  therefore  subject  to  NSPS 
Subpart  AA. 


Q2:  Are  transformers  which  supply 
electricity  to  the  EAF  electrodes  part  of 
the  NSPS  Subpart  AA  affected  facility? 

A2:  No.  Although  they  are  treated  as 
part  of  the  affected  facility  in  the  later 
NSPS  Subpart  AAa,  according  to  the 
definition  of  electric  arc  furnace  at  40 
CFR  60.271,  the  transformer  system  is 
not  part  of  the  affected  facility  subject  " 
to  NSPS  Subpart  AA.  It  should  be  noted 
that,  although  the  transformer  system 
was  constructed  prior  to  the  subpart  AA 
applicability  date,  tin  construction  of 
EAF  #2  occurred  after  that  date  and  is 
subject  to  NSPS  Subpart  AA. 

Abstract  for  [0300031] 

Q- The  applicability  date  for  NSPS 
Subpart  AA  occurred  during  the 
construction,  in  the  same  building  but  at 
different  times,  of  two  electric  arc 
furnaces  (EAFs).  Under  these 
circumstances,  what  constitutes 
"construction"  and  when  does 
construction  "commence"  for  each 
affected  facifity  for  purposes  of  NSPS 
Subpart  AA  applicability? 

A:  There  must  be  actual  physical 
construction  of  or  a  binding  contractual 
obligation  for  each  affected  facility  prior 
to  the  applicability  date.  In  this  case. 
EPA  determined  that  EAF  #1 
commenced  construction  before  the 
applicability  date  of  October  21,  1974, 
but  that  EAF  #2  had  commenced 
construction  after  the  applicability  date 
and  was  therefore  subject  to  NSPS 
Subpart  AA. 

Abstract  for  [0300032] 

Ql :  Is  the  thermal  oxidizer  with  heat 
recovery  boiler  located  at  the  Badger 
State  Ethanol  facility  a  steam  generating 
unit  and,  therefore,  subject  to  NSPS 
Subpart  Db? 

Al:  Yes.  The  thermal  oxidizer/heat 
recovery  boiler  would  be  considered  a 
steam  generating  imit  because  it  will 
combust  fuel  and  heat  a  heat  transfer 
medium;  it  is  covered  by  NSPS  Subpart 
Db.  *^ 

Q2:  How  do  Applicability 
Determinations  NB04  and  NA07  affect 
the  applicability  of  the  thermal 
oxidizer/heat  recovery  boiler? 

A2:  Applicability  Determination 
NA07  concerns  the  applicability  of 
NSPS  Subpart  Dc  to  a  combined  cycle 
system  comprised  of  a  gas  turbine  and 
a  waste  heat  boiler.  The  thermal 
oxidizer/waste  heat  boiler  configuration 
at  the  Badger  State  facility  is  treated 
differently  than  the  gas  turbine/waste 
heat  boiler  configuration  in 
Applicability  Determination  NA07. 
Applicability  Determination  NB04 
consists  of  a  gas  turbine  followed  by  a 
duct  burner  which,  in  turn,  is  followed 
by  a  waste  heat  boiler.  In  this 
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configiiration  the  duct  burner  followed 
'  by  the  waste  heat  boiler  meets  the 
criteria  for  a  device  to  be  considered  a 
steam  generating  unit.  Neither 
Applicability  Determination  NA07  nor 
NB04  contradict  this  applicability 
determination. 

Abstract  for  [0300033 J 

Q:  Is  a  source  controlling  SO2 
emissions  firam  a  lime  kiln  using  a  wet 
scrubbing  system  subject  to  the  opacity 
monitoring  requirement  in  40  CFR 
60.343? 

A:  No.  When  using  a  wet  scrubber,  the 
soiux;e  is  not  required  to  monitor  the 
opacity  of  the  gases  discharged.  Instead, 
the  source  must  install,  calibrate, 
maintain,  operate,  and  record  the 
resultant  information  from  the 
monitoring  device  for  the  continuous 
measiuement  of  the  pressure  loss  of  the 
gas  stream  through  the  scrubber  and 
from  the  monitoring  device  for 
continuous  measurement  of  the 
scrubbing  liquid  supply  pressure  to  t^e 
control  device.  The  source  must  comply 
with  these  monitoring  requirements 
even  diuing  periods  of  startup, 
shutdown,  and  malfunction. 

Abstract  for  [0300034] 

Ql :  Will  EPA  approve  an  alternative 
monitoring  requirement  for  NOx  if  the 
emissions  from  a  duct  burner  steam 
generating  imit  commingle  with  the 
emissions  from  the  combustion 
turbines? 

Al:  Yes.  Because  the  compliance 
provision  under  40  CFR  60.46a(k)(3) 
requires  that  NOx  emissions  be 
measiu^  at  the  point  where  emissions 
from  the  duct  biuner  combine  with  the 
emissions  from  the  combustion  turbine, 
EPA  will  approve  an  alternative 
monitoring  requirement.  The  source 
should  use  the  equation  in  appendix  D 
to  part  72  to  calculate  the  actual  gross 
electric  output  from  the  turbines,  using 
the  actual  heat  input  instead  .of  the 
maximimi  design  heat  input.  The  hourly 
emission  (Ib/hr)  from  the  NOx  CEM  will 
then  be  divided  by  the  gross  electrical 
output  to  yield  values  in  terms  of  the 
standard  (Ib/MWh). 

Q2:  Will  EPA  approve  a  custom  fuel    . 
monitoring  schedule? 

A2:  Yes,  consistent  with  U.S.  EPA's 
national  guidance  contained  in  a  policy 
memorandum,  dated  August  14,  1987, 
EPA  "will  aUow  a  custom  fuel 
monitoring  schedule  imder  the 
conditions  set  out  in  the  letter. 

Abstract  for  [0300035} 

Q:  Will  EPA  approve  a  previous 
waiver  of  an  initial  performance  test  for 
a  gas  tiuhine  based  on  preliminary 


performance  source  test  results  for  an 
identical  gas  tiu-bine? 

A:  Yes.  EPA  approves  the  previous 
waiver.  EPA  accepts  the  preliminary 
performance  soiuce  test  results  for  GE 
LM2500  Turbine  B  (S/N  671-126)  as 
documentation  that  it  meets  the 
standard  for  NOx  (40  CFR  60.332(a)(2)) 
and  has  determined  that  the  waiver 
applies  to  the  identical  gas  turbine  GE 
LM2500  Turbine  A  (SN  671-125).  This 
approval  is  contingent  on  the  test  report 
confirming  the  preliminary  results. 

Abstract  for  [0300036] 

Q:  A  landfill  is  selling  its  landfill  gas 
to  an  energy  generation  company.  Axe 
they  imder  "common  control"  for 
purposes  of  determining  whether  they 
are  a  single  stationary  source  under  PSD 
and  Title  V? 

A:  Based  on  the  facts,  EPA  does  not 
consider  the  landfill  and  the  energy 
generating  facility  to  be  under  common 
control  for  PSD  and  Title  V  (no  common 
financial  interests,  employees,  or 
dependence  on  one  another).  The  state 
may  issue  two  separate  Title  V  permits. 
However,  EPA  does  consider  them  to  be 
responsible  for  compliance  with  40  CFR 
part  60,  subpart  WWW. 

Abstract  for  [0300037] 

Q:  Does  40  CFR  part  60,  subpart  VW, 
Standards  of  Performance  for  Polymeric 
Coating  of  Supporting  Substrates  apply 
to  pultrusion  facilities? 

A:  No,  NSPS  Subpart  VW  does  not 
apply  to  pultrusion  facilities.  The 
operating  characteristics  of  the 
pultrusion  process  are  different  bom  the 
polymeric  coating  process  that  is 
covered  by  NSPS  Subpart  VW.  NSPS 
Subpart  VW  applies  to  those  polymeric 
coating  processes  where  solvents  are 
intentionally  volatilized  oat  of  the 
coating  as  a  necessary  part  of  the 
process.  In  the  pultrusion  process,  the 
volatile  organic  compound  (styrene)  is  a 
reactant,  not  a  solvent.  The  styrene 
predominantly  becomes  an  integral  part 
of  the  final  product. 

Abstract  for  [0300038] 

Q:  As  between  the  owner  and  operator 
of  a  landfill  facility  and  the  owner  and 
operator  of  equipment  used  to  control 
landfill  gas  emissions  for  use  in 
generating  electricity,  which  entity 
bears  the  regulatory  burden  of 
complying  with  the  requirements  of 
NSPS  Subpart  WWW? 

A:  The  owner  and  operator  of  the 
landfill  facility  is  required  to 
demonstrate  compliance  with  all 
applicable  provisions  of  NSPS  Subpart 
WWW  pursuant  to  40  CFR  60.750(a).  All 
applicable  requirements  should  be 
incorporated  into  the  facility's  Title  V 


permit.  The  owner  and  operator  of  the 
equipment  utilized  to  control  landfill 
gas  emissions  could  also  be  held  liable 
for  complying  with  the  regulations. 
However,  the  owner  of  a  regulated 
facility  cannot  contract  away  its  liability 
because  another  entity  is  contractually 
obligated  to  perform  activities  which  are 
also  regulated.  [See  generally,  for 
example.  United  States  of  America  v. 
Geppert  Bros.,  Inc.  and  Amstar 
Corporation,  638  F.  Supp.  996  (D.C.  Pa. 
1986)1. 

Dated:  June  30,  2003. 
Lisa  Lund, 

Acting  Director,  Office  of  Compliance. 
[PR  Doc.  03-17209  Filed  7-7-03;  8:45  am) 

BHJJNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-752a-9]    ' 

Notice  Of  Proposed  Administrative 
Settlement  Pursuant  to  ttie 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  Amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act,  Riley  Lane 
Residence  Superfund  Site 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  Notification  is  hereby  given 
that  the  United  States  Environmental 
Protection  Agency  proposes  to  enter 
into  an  Agreement  for  Recovery  of  Past 
Response  Costs  (Agreement)  relating  to 
the  Riley  Lane  Residence  Superfund 
Site  located  in  Salt  Lake  City.  Utah.  The 
proposed  Agreement  is  subject  to  final 
approval  after  the  comment  period.  The 
Agreement  resolves  Superfund  liability 
for  past  costs  under  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
against  Union  Pacific  Railroad.  The 
Agreement  requires  Union  Pacific 
Railroad  to  pay  EPA  $80,000  in  full 
satisfaction  of  EPA's  claim  for  past  costs 
inciured  in  connection  with  the  Riley 
Land  Residence  Superfund  Site.  For 
thirty  (30)  days  following  the  date  of 
publication  of  this  notice,  EPA  will 
accept  written  comments  relating  to  the 
proposed  Agreement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at  the 
Superfund  Records  Center  at  the  U.S. 
Environmental  Protection  Agency, 
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Region  Vm,  999  18th  Street,  Denver, 
Colorado  80202. 

Availability:  The  proposed  Agreement 
is  available  for  public  inspection  at  the 
U.S.  Environmental  Protection  Agency, 
Region  Vm,  999  18th  Street,  Denver, 
Colorado  80202.  A  copy  of  the  proposed 
Agreement  may  be  obtained  from 
Maiureen  O'Reilly,  Enforcement 
Specialist,  U.S.  Environmental 
Protection  Agency,  Region  Vm,  999 
18th  Street.  Suite  300,  ENF-T  Denver, 
Colorado  80202.  Comments  should 
reference  the  "Riley  Lane  residence 
Superfund  Site"  and  should  be 
forwarded  to  Maureen  O'RfeiUy, 
Enforcement  Specialist,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrea  Madigan,  Enforcement  Attorney, 
U.S.  Environmental  Protection  Agency, 
R^on  vm,  999  18th  Street,  Suite  300, 
ENF-L  Denver,  Colorado  80202. 

Dated:  June  12,  2003. 
Robert  E.  Roberts, 
Regional  Administrator,  Region  VZZ7. 
[FR  Doc.  03-17207  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  6S60-90-P 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Sunshine  Act  Meeting 

AGENCY:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e){3)),  of 
the  regular  meeting  of  the  Farm  Credit 
Administration  Board  (Board). 
DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  July  10,  2003,  bom 
9  ajn.  imtil  such  time  as  the  Board 
concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883^009.  TTY  (703)  883-4056. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

—June  12,  2003  (Open  and  Qosed). 


B.  Reports 

1.  Farm  Credit  System  FY  2002 
Results  for  Young,  Beginning,  and  Small 
Farmer  Lending  Programs. 

2.  Financial  Institution  Rating  System 
(FIRS) — Assets  Discussion. 

C.  New  Business  Regulations. 
—Proposed  Rule— OFI  Lending. 

Dated:  July  3,  2003. 
Jeanette  C  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
(PR  Doc.  03-17365  Filed  7-3-03;  2:11  pm] 

BHJJNO  COW  670S-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2614] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaidng 
Proceeding 

July  1,2003. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  Rulemaking  proceeding 
listed  in  this  PubUc  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW.. 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  hitemational  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  July  23,  2003.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  aiter  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  the 
Reexamination  of  the  Comparative 
Standard  for  Noncommercial 
Educational  Applicants  (MM  Docket  No. 
95-31). 

Number  of  Petitions  Filed:  8. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-17119  Filed  7-07-03;  8:45  am) 

BtLUNG  CODE  671»-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meetings 

Pxirsuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insiuance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  4  p.m.  on 
Friday.  July  11,  2003,  to  consider  the 
foUowing  matters: 


Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  wiU  be  resolved  with  a  single 
vote  unless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 

Disposition  of  minutes  of  previous 
Board  of  Directors' meetings. 

Summary  reports,  status  reports,  and 
reports  of  actions  taken  piusuant  to 
authority  delegated  by  the  Board  of 
Directors. 

Discussion  Agenda 

Memorandum  and  resolution  re:  Joint 
Advance  Notice  of  Proposed 
Rulemaking  Regarding  Risk-Based 
Capital  Guidelines:  bitemal  Ratings- 
Based  Capital  Requirement. 

Memorandum  and  resolution  re:  Basel 
n  Capital  Accord:  Joint  Supervisory 
Guidance  on  Internal  Ratings-Based 
Systems  for  Corporate  Credit. 

Memorandum  and  resolution  re:  Basel 
n  Capital  Accord:  Joint  Supervisory 
Guidance  on  Operational  Risk 
Advanced  Measiu^ment  Approaches  for 
Regulatory  Capital. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550-1 7th  Street, 
NW.,  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  [e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  416-2007  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Ms.  Valerie  J.  Best,  Assistant 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-3742. 

Dated:  July  3,  2003. 

Federal  Deposit  Insurance  Corporation. 
Valerie  J.  Best, 

Assistant  Executive  Secretary. 
|FR  Doc.  03-17353  Filed  7-3-03;  8:45  am] 

BILUNG  CODE  6714-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 
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The  notices  are  available  for 
■  immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  21, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Scott  and  Nancy  Taylor, 
Estherville,  Iowa;  to  acquire  additional 
voting  shares  of  NorthStar  Bancshares, 
Inc.,  Estherville,  Iowa,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  NorthStar  Bank,  Estherville, 
Iowa, 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  Gary  M.  McKelUps  Revocable  Trust, 
GaryMcKellips  trustee,  both  of  Alcester, 
South  Dakota;  and  the  Debra  K. 
KfcKellips  Revocable  Trust,  Debra 
McKellips  trustee,  both  of  Alcester, 
South  Dakota;  to  retain  voting  shares  of 
First  State  Banking  Corp.,  Alcester, 
South  Dakota,  and  thereby  retain  voting 
shares  of  State  Bcink  of  Alcester, 
Alcester,  South  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1 ,  2003. 

lennifier  J.  Johnson,  ' 

Secretary  of  the  Board. 

[PR  Doc.  03-17141  Filed  7-7-03;  8:45  amj 

BHJJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  Hlings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  31,  2003. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Lakeland  Bancorp,  Inc.,  Oak  Ridge, 
New  Jersey;  to  merge  with  CSB 
Financial,  Teaneck,  New  Jersey,  and 
thereby  indirectly  acquire  Community 
State  Bank,  Teaneck,  New  Jersey. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  1.  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  03-17140  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-89] 

Agency  for  Toxic  Substances  and 
Disease  Registry;  Proposed  Data 
Collections  Submitted  for  Public 
Comment  and  Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  at  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Penyman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Support  for  State 
Oral  Disease  Prevention  Program 
Infrastructure  Development  Evaluation   t 
Reporting — New — National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

In  2000,  the  Surgeon  General 
published  the  first  ever  report  on  oral 
health  in  America  to  alert  Americans  to 
the  full  meaning  of  oral  health  and  its 
importance  to  general  health  and  well- 
being.  Included  in  the  framework  for 
action  was  the  charge  to  build  an 
effective  oral  health  infrastructure  that 
meets  the  oral  health  needs  of  all 
Americans  and  integrates  oral  health 
effectively  into  overall  health  planning. 
In  response,  the  CDC  will  award  funds 
for  cooperative  agreements  to  an 
estimated  total  of  13  demonstration  sites 
in  two  phases,  for  the  planning  and 
implementation  of  oral  health  capacity 
infrastructiu^  building  and 
demonstration  delivery  programs. 
Building  infrastructure  enables  the 
demonstration  states  to  develop  the 
capacity  to  achieve  Healthy  People  2010 
objectives  and  reach  many  more 
Americans  than  a  single  local  program 
could  reach  and  to  potentially  sustain 
health  gains  beyond  the  funding  cycle. 

Infrastructure  development 
encompasses  many  activities,  each  of 
which  can  be  accomplished  in  a  myriad 
of  methods  by  the  grantees.  To 
summarize  and  track  vital  development 
information  across  grantee  sites,  a 
imiform  reporting  system  must  be 
established  for  the  demonstration  sites. 
Obtaining  uniform  data  will  allow  the 
construction  of  summary  reports  to 
assist  future  sites  and  not-yet-funded 
oral  health  infrastructure  development 
programs. 

Evaluation  tracking  reporting  for  this 
project  would  describe  the 
implementation  of  each  site's 
infrastructiu-e  model  in  relation  to 
environmental  context  and  state 
characteristics.  The  results  would 
provide  evidence  for  the  essential 


I  , 
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implementation  strategies  for  effective 
infrastructure  development  as  defined 
by  the  consensus-based  Association  of 
State  and  Territorial  Dental  Directors 
(ASTDD)  model.  The  results  would  be 
used  to  structiu-e  flexible  guidelines  for 
infrastructiu-e  development  and  identify 
high-priority  activities  enabling 
additional  sites  to  efficiently  plan  and 
implement  cost-effective  oral  health 
improvement  activities.  Additionally, 
this  project  will  assist  in  the 
development  of  objectives  and 
indicators  of  sustainability — the  ability 
of  these  demonstration  programs  to 


meet  the  needs  of  their  constituents 
beyond  the  seed-funding  period. 
The  objectives  of  the  luiifonn 
evaluation  tracking  reporting  system  are 
to: 

1.  Evaluate  infrastructure 
development  activity  characteristics 
among  the  funded  sites. 

2.  Sj^thesize  progress  and  promote 
cross-collaboration  among  grantees. 

3.  Make  progress  indicators  available 
to  nonfunded  sites. 

4.  Promote  positive  infrastructure 
growth  among  funded  and  nonfunded 
sites. 


The  above  objectives  will  be  attained 
through  a  family  of  uniform  evaluation 
reporting  documents  designed  to 
evaluate  demographic,  extent,  and 
cultiure  climate  of  infrastructure 
development  activities.  One  respondent 
from  each  site  will  be  required  to  submit 
the  activity-tracking  docimient 
annually.  Participation  is  mandatory  for 
funded  sites.  Nonfunded  sites  actively 
involved  in  infrastructiu-e  development 
are  welcome  to  submit  tracking 
information  to  further  provide 
information  for  all  sites.  Participation  is 
not  mandatory  for  nonfunded  sites. 


Respondents 


Demonstration  site  grantees 


Numt)er  of  re- 
spondents per 
year 


13 


Numt)er  of  re- 
sponses per 
respondent 


1 


Avg.  burden 

per  response 

(In  hrs.) 


45/60 


Total  annual 

burden  (in 

hrs.) 


9.75 


Dated:  July  1,2003. 

Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17171  Filed  7-7-03;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[Program  Announcement  03078] 

Program  To  Build  Capacity  To  Conduct 
Site-Specific  Environmental  Health 
Education  and  Monitoring  Activities; 
Notice  of  intent  To  Fund  Single 
Eligibility  Award 

A.  Purpose 

The  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  announces 
the  intent  to  fund  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  to  develop  educational  and 
environmental  programs  for 
communities  surrovmding  the  Tar  Creek 
superfund  site  in  Ottawa  County, 
Oklahoma.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.161. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  State  of  Oklahoma  Department  of 
Health.  The  Oklahoma  State  Health 
Department  was  designated  as  the  lead 
state  Superfund  Agency  Protection 
agency.  The  Oklahoma  State 
Department  of  Health  has  a  long  history 
of  providing  direct  public  health 
services  and  demonstrating  the  ability  to 


tract  children  with  elevated  blood  levels 
in  Ottawa  County. 

C.  Funding 

Approximately  $166,666  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Fimding  estimates  may  change. 

D.  Where  to  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Memagement, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Richard  Sullivan, 
REHS,  Agency  for  Toxic  Substances  and 
Disease  Registry,  1600  Chfton  Road,  NE, 
MS  E-33,  Atlanta,  GA  30333, 
Telephone:  (404)  498-0521. 

Dated:  July  1.  2003. 
Sandra  R.  Manning,  CGFM. 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-17159  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Public  Meeting  of  the  Inter-Tribal 
Council  on  Hanford  Health  Proiects 
(ICHHP)  In  Association  With  the 
Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
Sut>committee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  annoimce 
the  following  meeting. 

Name:  Public  meeting  of  the  Inter-tribal 
Council  on  Hanford  Health  Projects  (ICHHP) 
in  association  wfith  the  Citizens  Advisory 
Committee  on  PHS  Activities  and  Research  at. 
DOE  Sites:  Hanford  Health  Effects 
Subcommittee  (HHES). 

Time  And  Date:  9:30  a.m.-4  p.m.,  August  " 
6.  2003. 

Place:  Tamastslikt  Cultural  Institute, 
Umatilla  Indian  Reservation,  72779  Highway 
331,  Pendleton,  Oregon  97801.  Telephone: 
(541)  276-0355. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  25  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
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at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public:  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1^90  with  DOE,  and  replaced  by 
an  MOU  signed  in  2000,  the  Department  of 
Health  and  Human  Services  (HHS)  has  been 
given  the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of  communities  in 
the  vicinity  of  DOE  facilities,  workers  at  DOE 
facilities,  and  other  persons  potentially 
exposed  to  radiation  or  to  potential  hazards 
from  non-nuclear  energy  production  and  use. 
HHS  has  delegated  program  responsibility  to 
CDC.  Community  Involvement  is  a  critical 
part  of  ATSDR's  and  CDC's  energy-related 
research  and  activities,  and  input  from 
members  of  the  ICHHP  is  part  of  these  efforts. 
The  ICHHP  will  work  with  the  HHES  to 
provide  input  on  American  Indian  health 
effects  at  the  Hanford  site. 

Purpose:  The  purpose  of  this  meeting  is  to 
address  issues  that  are  unique  to  tribal 
involvement  with  the  HHES,  and  agency 
updates. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  a  dialogue  on  issues  that  are 
unique  to  tribal  involvement  with  the  HHES. 
This  will  include  presentations  and 
discussions  on  each  tribal  member's 
respective  environmental  health  activities, 
and  agency  updates. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Alan 
Crawford,  Executive  Secretary,  or  Marilyn 
Palmer,  Committee  Management  Specialist, 
Division  of  Health  Assessment  and 
Consultation,  ATSDR,  1600  Clifton  Road,  NE 
M/S  E-32,  Atlanta,  Georgia  30333,  telephone 
1-888-42-ATSDR  (28737),  fax  404-498- 
1744. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 

Dated:  July  1,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-17162  Filed  7-7-63;  8:45  am) 
BIUJNQ  CODE  41S3-1«-4> 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  DeJMirtment  of  Energy 
(DOE)  Sites:  Hanford  Health  Effects 
SulKommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Hanford  Health  Effects  Subcommittee 
(HHES). 

Time  and  Date:  8  a.m.-5:30  p.m.,  August 
7,  2003. 

Place:  Tamastslikt  Cultural  Institute, 
Umatilla  Indian  Reservation,  72779  Highway 
331,  Pendleton,  Oregon  97801.  Telephone: 
(541)  276-^355. 

Status;  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104,  105,  107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles.  In 
addition,  under  an  MOU  signed  in  December 
1990  with  DOE,  and  replaced  by  an  MOU 
signed  in  2000,  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  and  use.  HHS  has 
delegated  program  responsibility  to  CDC. 
Purpose:  This  subconmiittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC.  and  the  Administrator. 
ATSDR,  regarding  community,  American 
Indian  Tribes,  and  labor  concerns  pertaining 
to  CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site.  The 
purpose  of  fhis  meeting  is  to  receive  an 
update  from  the  Inter-tribal  Council  on 


Hanford  Health  Projects;  to  review  and 
approve  the  minutes  of  the  previous  meeting; 
to  receive  updates  fitjm  ATSDR/NCEH  and 
NIOSH;  to  receive  reports  from  the  Outreach, 
Public  Health  Assessment,  Public  Health 
Activities,  and  Health  Studies  Workgroups; 
and  to  address  other  issues  and  topics,  as 
necessary. 

Matters  To  Be  Discussed:  Agenda  items 
include  a  presentation  horn  the  American 
College  of  Preventative  Medicine.  Updates 
from  the  Health  Studies.  Public  Health 
Assessment.  Outreach,  and  Public  Health 
Activities  Workgroups,  and  agency  updates. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  French 
Bell.  Executive  Secretary,  or  Marilyn  Palmer, 
Committee  Management  Specialist,  Division 
of  Health  Assessment  and  Consultation, 
ATSDR,  1600  Clifton  Road,  NE  M/S  E-32, 
Atlanta,  Georgia  30333,  telephone  1-888-42- 
ATSDR  (28737),  fax  404/498-1744. 

The  Director,  Management  Analysis  and 
Services  Office  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 

Dated:  July  1.2003. 
Alvin  HaU, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-17169  Filed  7-7-03;  8:45  am] 

BILUNQ  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Oalc  Ridge  Reservation 
Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  annoimce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Oak  Ridge  Reservation  Health  Effects 
Subcommittee  (ORRHES). 

Time  and  Date:  12  p.m.-6  p.m.,  August  26, 
2003. 

Place:  DOE  Information  Center,  475  Oak 
Ridge  Turnpike,  Oak  Ridge,  Tennessee. 
37830.  Telephone:  (865)  241-4780. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  50  people. 

Background:  A  Memorandum  of 
Understanding  (MOU)  was  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE.  The  MOU 


Federal  Register /Vol.  68.  No.  130 /Tuesday,  Jidy  8.  2003 /Notices 


40667 


delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105. 107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
'research,  emergency  response,  and 
preparation  of  toxicological  profiles.  In 
addition,  under  an  MOU  signed  in  December 
1990  with  DOE,  and  replaced  by  an  MOU 
signed  in  2000,  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from  non- 
nuclear  energy  production  and  use.  HHS  has 
delegated  program  responsibility  to  CDC. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  pertaining  to  CDC's  and  ATSDR's 
public  health  activities  and  research  at  this 
DOE  site.  Activities  focus  on  providing  the 
public  with  a  vehicle  to  express  concerns  and 
provide  advice  and  recommendations  to  CDC 
and  ATSDR.  The  purpose  of  this  meeting  is 
to  receive  updates  from  ATSDR  and  CDC, 
and  to  address  other  issues  and  topics,  as 
necessary. 

Matters  To  Be  Discussed:  The  agenda 
includes  a  discussion  of  the  public  health 
needs  assessment,  updates  from  the  Public 
Health  Assessment,  Public  Health  Needs 
Assessment,  and  Outreach  and 
Communications  Workgroup. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  Lorine 
Spencer,  Designated  Federal  Official,  or 
Marilyn  Palmer,  Committee  Management 
Specialist,  Division  of  Health  Assessment 
and  Consultation,  ATSDR,  1600  Clifton  Road, 
NE.,  M/S  E-32,  Atlanta,  Georgia  30333, 
telephone  1-888-42-ATSDR  (28737),  fax 
404/498-1744. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  ATSDR. 

Dated:  July  1,2003. 

Aivin  Hall, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Pivvention. 

[FR  Doc.  03-17158  Filed  7-7-03;  8;45  am) 

aiLUNG  CODE  416»-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03064] 

Expansion  of  HIV/AIDSHB  Care  and 
Prevention  Activities  Amortg  People 
With  HIV/AIDS  in  the  Repul)lic  of 
Uganda;  Notice  of  intent  To  Fund 
Single  Eligibiiity  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  .to 
strengthen  tuberculosis  prevention  and 
treatment,  and  expand  other  HIV/ AIDS 
prevention,  diagnostic  and  care 
programs  in  Uganda,  including  to 
promote  healthy  behavior  choices  for 
young  people.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.941. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
The  AIDS  Support  Organization  (TASO) 
Uganda.  No  other  applications  are 
solicited. 

There  is  limited,  large-scale  HIV/ AIDS 
care  and  support  experience  in  Uganda. 
TASO  is  the  only  HIV-care  provider  in 
Uganda  that  works  in  several  different 
areas  of  the  country,  both  rural  and 
urban  settings,  and  has  both  home-based 
and  clinic-based  activities.  It  currently 
has  20,000  clients  with  HIV,  more  than 
400  percent  more  than  the  next  largest 
HIV  specialist  organization.  TASO  is  the 
only  organization  in  Uganda  with 
demonstrated  experience  in 
administering  individual-  and  group- 
focused  HIV  prevention  programs  on  a 
large  scale.  TASO  has  over  ten  years  of 
experience  with  HIV  care  programs 
involving  psychosocial  support, 
management  of  opportunistic  infections, 
and  TB  care.  TASO  is  the  only 
organization  in  Uganda  with  experience 
implementing  large-scale  cotrimoxazole 
prophylaxis  programs  and  a  safe-water 
vessel  program  among  rural 
communities — ^two  critically  important 
components  of  the  proposed  cooperative 
agreement.  Lastly,  TASO -is  the  only 
significant  provider  of  health  care 
services  for  people  living  with  HIV/ 
AIDS  in  the  rural  Tororo  area  where 
CDC's  HBAC  project  is  to  be 
implemented.  Data  has  already  been 
collected  on  baseline  morbidity  and 
mortality  among  a  proportion  of  TASO 
clients  as  part  of  a  diarrhea  prevention 
study  and  this  is  the  only  population  in 
Uganda  with  which  HBAC  could  be 


implemented  and  provide  the  necessary 
information  for  evaluation  of  its 
effectiveness. 

CDC  has  worked  with  TASO 
previously  to  establish  a  computerized 
information  system  at  their  seven 
centers,  and  on  pilot  programs  for 
cotrimoxazole  prophylaxis  and  safe 
water  vessel  use.  This  cooperative 
agreement  will  allow  improved  services 
for  all  of  TASO  clients  including  those 
at  TASO-Torord,  which  will  enhance 
the  project.  If  found  successful,  the 
HBAC  program  could  be  more  rapidly 
and  cost-effectively  implemented 
throughout  Uganda  using  existing  TASO 
structures  because  of  the  experience  of 
working  on  HBAC  with  CDC. 

C.  Funding 

Approximately  $750,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  1,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

D.  Where  To  Olitain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146.  Telephone:  770-48a-2700. 

For  technical  questions  about  this 
program,  contact:  Jonathan  Mermin, 
Global  AIDS  Program  (GAP),  Uganda 
Country  Team,  National  Center  for  HIV, 
STD  and  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention,  PO  Box 
49,  Entebbe,  Uganda.  Telephone:  +256- 
410320776.  E-mail:  jhm7@cdc.gov. 

Dated:  July  1.  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-17161  Filed  7-7-03;  8:45  am] 
BtLUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03159] 

Cooperative  Agreement  To  Strengttten, 
Monitor,  and  Evaluate  Communicable 
Disease  Surveillance  ar>d  Response  in 
Africa;  Notice  of  Intent  To  Fund  Single 
Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the  intent 
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to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  to  improve 
coimtry-level  capacity  for  prompt 
detection  and  response  to  priority 
communicable  diseases  in  the  priority 
countries  of  Mozambique,  Ethiopia, 
Burkina  Faso,  and  Mali.  The  Catalog  of 
Federal  Domestic  Assistance  number  for 
this  program  is  93.283. 

B.  Eligible  Applicant 

.  Assistance  will  be  provided  only  to 
Communicable  Disease  Surveillance 
and  Response,  African  Regional  Office 
of  the  World  Health  Organization  (CSR, 
WHO-AFRO).  No  other  applications  are 
solicited. 

CSR.  WHO-AFRO  is  the  most 
appropriate  and  qualified  organization 
to  conduct  the  activities  specified  imder 
this  cooperative  agreement  because  it  is 
the  sole  organization  with  legal 
authority  to  provide  guidance, 
monitoring  and  evaluation  on  IDSR  to 
the  member  states  in  the  African  region 
and  with  the  internal  administrative 
capacity  to  provide  funds  to  the  WHO 
coimtry  offices  and  ministries  of  health 
for  coimtry-level  activities. 

C.  Funding 

Approximately  $240,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  1,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  one  year. 
Fimding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 

Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146.  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Ms.  Helen  Perry  or  Dr. 
■  Montse  Soriano-Gabarro,  Meningitis  and 
Special  Pathogens  Branch,  Division  of 
Bacterial  and  Mycotic  Diseases, 
National  Center  for  Infectious  Diseases. 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  Atlanta, 
GA  30333.  Telephone  number  (404) 
639-0706  or  (404)  639-4062;  email 
address  hap5@cdc.gov  or  zzd7@cdc.gov. 

Dated:  July  1,  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc.  03-17160  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03061] 

Expansion  of  Reference  Latwratory 
Infrastructure  To  Support  HIV/AIDS/ 
STDfTB  Control  Activities  in  the 
Republic  of  Zambia;  Notice  of 
Availability  of  Funds 

Application  Deadline:  August  7.  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  307  of  the  Public  Health  Service 
Act,  (42  U.S.C.  2421).  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.941. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  with  the  national  reference 
laboratories  that  support  HIV.  Sexually 
Transmitted  Infections  (STIs)  and 
Tuberculosis  (TB)  surveillance  and 
control  activities  in  Zambia. 

The  piupose  of  this  program  is  to 
build  Zambia's  national  reference 
laboratory  capacity  to  effectively 
monitor  and  control  HIV/ AIDS  and 
Sexually  Transmitted  Diseases  (STDs), 
as  well  as  TB,  the  most  common 
opportunistic  infection  associated  with 
HIV  in  Zambia.  Funds  in  this  agreement 
may  be  used  to  support  surveillance  of 
these  diseases  and  enhancements  in 
information  technology  and  capacity  to 
analyze  and  disseminate  reference 
laboratory  findings.  Collaborative 
activities  between  CDC  and  reference 
laboratories  are  intended  to  profoundly 
improve  the  effectiveness  of  HIV/AIDS, 
STD  and  TB  program  activities  in 
Zambia. 

The  United  States  Government  (USG) 
seeks  to  reduce  the  impact  of  HIV/ AIDS 
in  specific  countries  in  sub-Saharan 
Africa,  Asia  and  the  Americas  through 
its  Leadership  and  Investment  in 
Fighting  an  Epidemic  (LIFE)  initiative. 
To  carry  out  this  initiative,  the 
Department  of  Health  and  Human 
Services  (HHS)  has  organized  its  Global 
AIDS  Program  (GAP)  to  strengthen 
capacity  and  expand  activities  in  the 
areas  of  (1)  HIV  prevention;  (2)  HIV 
care,  support  and  treatment;  and  (3) 
capacity  and  infrastructure 
development,  especially  for  HIV/ AIDS 
surveillance  activities. 

Targeted  countries  represent  those 
with  the  most  severe  epidemics  and  the 


highest  number  of  new  infections.  They 
also  represent  coimtries  where  the 
potential  for  impact  is  greatest  and 
where  U.S.  Government  agencies  are 
already  active.  Zambia  is  one  of  these 
targeted  countries. 

Through  CDC.  HHS  is  working  in  a 
collaborative  manner  with  national 
governments  and  other  agencies  to 
develop  programs  of  assistance  to 
address  the  HIV/ AIDS  epidemics  in 
LIFE  Initiative  countries.  In  particular, 
CDC's  mission  in  Zambia  is  to  improve 
surveillance  for  HTV.  TB  and  STIs  and 
to  strengthen  and  make  more  effective 
programs  for  preventing  and  treating 
these  diseases. 

Measiuable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  HIV/STD/TB 
Prevention:  Strengthen  the  capacity 
nationwide  to  monitor  the  epidemic, 
develop  and  implement  effective  HIV 
prevention  interventions  and  evaluate 
prevention  programs,  and  improve  HIV/ 
AIDS  information  management  and 
decision  making  by  developing  well 
coordinated  databases  by  2005. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
research  institutions,  hospitals,  and 
government  reference  laboratories  in 
Zambia.  Applicants  must  be  actively 
involved  in  surveillance  of  HIV,  STIs  or 
TB  on  a  national  or  regional  level.  CDC 
has  been  working  closely  with  the 
Government  of  the  Republic  of  Zambia 
(GRZ)  to  build  its  national  laboratory 
system.  Because  the  intent  of  this 
agreement  is  to  support  national  public 
health  laboratory  infrastructure, 
applicants  must  have  a  mandate  from 
the  GRZ  to  provide  reference  laboratory 
services  within  the  system. 

D.  Funding 

Availability  of  Funds 

Approximately  $300,000  is  available 
in  FY  2003  to  fund  approximately  three 
awards.  It  is  expected  that  the  average 
award  will  be  $100,000,  ranging  from 
$90,000  to  $110,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  15,  2003,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  not  be  used  for: 
1.  Funds  received  from  this 
announcement  will  not  be  used  for  the 
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purchase  of  antiretroviral  drugs  for 
treatment  of  established  HIV  infection 
(with  the  exception  AZT  and  nevirapine 
in  Prevention  of  Mother  to  Child 
Transmission  (PMTCT)  cases  and  with 
prior  written  approval),  occupational 
exposures,  and  non-occupational 
exposures  and  will  not  be  used  for  the 
purchase  of  machines  and  reagents  to 
conduct  the  necessary  laboratory 
monitoring  for  patient  care. 

2.  No  funds  appropriated  imder  this 
Act  shall  be  used  to  carry  out  any 
program  of  distributing  sterile  needles 
or  syringes  for  the  hypodermic  injection 
of  any  illegal  drug. 

Funds  may  be  used  for: 

1.  Funds  may  be  spent  for  reasonable 
program  purposes,  including  personnel, 
travel,  supplies  and  services.  Equipment 
may  be  purchased  if  deemed  necessary 
to  accomplish  program  objectives, 
however,  prior  approval  by  CDC 
officials  must  be  requested  in  writing. 

2.  The  costs  that  are  generally 
allowable  in  grants  to  domestic 
organizations  are  allowable  to  foreign 
institutions  and  international 
orgianizations,  with  the  following 
exception:  with  the  exception  of  the 
American  University,  Beirut,  and  the 
World  Health  Organization,  Indirect 
Costs  will  not  be  paid  (either  directly  or 
through  sub-award)  to  organizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  their 
location. 

3.  The  applicant  may  contract  with 
other  organizations  imder  this4)rogram; 
however  the  applicant  must  perform  a 
substantial  portion  of  the  activities 
(including  program  management  and 
operations,  and  delivery  of  prevention 
services  for  which  funds  are  required.) 

All  requests  for  funds  contained  in 
the  budget,  shall  be  stated  in  U.S. 
dollars.  Once  an  award  is  made,  CDC 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

You  must  obtain  annual  audit  of  these 
CDC  funds  (program-specific  audit)  by  a 
U.S.-based  audit  firm  with  international 
branches  and  current  licensure/ 
authority  in-country,  and  in  accordance 
with  International  Accounting 
Standards  or  equivalent  standard(s) 
approved  in  writing  by  CDC. 

A  fiscal  Recipient  Capability 
Assessment  may  be  required,  prior  to  or 
post  award,  in  order  to  review  the 
appUcant's  business  management  and 
fiscal  capabilities  regarding  the 
handling  of  U.S.  Federal  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 


E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  activities 
listed  in  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  The  applicant  will  plan  and 
implement  activities  to  build 
information  technology  capacity  that 
supports  reference  laboratory  work.  This 
may  include  a  local  area  network  (LAN) 
and  Internet  access  that  will  be  used  to 
disseminate  information  and 
commimicate  with  public  health 
officials  within  and  outside  of  Zambia. 
This  may  also  include  training  in  the 
analysis  and  handling  of  laboratory 
data. 

b.  The  applicant  will  plan  and 
implement  laboratory-based  activities  to 
monitor  the  impact  or  assist  in 
controlling  HIV,  STDs  or  TB  in  Zambia. 
This  may  include  disease  or  drug- 
resistance  siu^eillance,  infrastructure 
building  and  training. 

2.  CDC  Activities 

a.  CDC  will  provide  technical 
assistance  in  designing  and  building 
local  area  networks,  setup  of  databases 
and  other  information  technology 
projects. 

b.  CDC  will  provide  specifications  for 
computer  equipment  and  assist  in  the 
procurement  process  in  order  to  achieve 
project  goals. 

c.  CDC  will  assist  in  developing  and 
implementing  data  and  information 
dissemination  plans  for  HIV,  AIDS,  TB, 
and  STI  data  and  results. 

d.-  CDC  provide  technical  assistance 
including  support  from  Atlanta-based 
staff  for  planning  and  implementing 
laboratory  activities,  particularly  in  the 
areas  of  disease  siu:veillance  and 
laboratory  quality  assurance  from 
reference  labs  to  peripheral  labs. 

e.  CDC  will  also  assist  in  developing 
specifications  for  laboratory  equipment 
and  supplies  as  needed  to  achieve 
project  objectives. 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evduation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  yoiu'  program 
plan.  The  narrative  should  be  no  more 
than  20  pages,  double-spaced,  printed 


on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of 
backgroimd  information  about  the 
laboratory  and  its  place  in  the  national 
laboratory  structure,  objectives  for  the 
agreement  and  a  description  of  how 
they  v\rill  be  accomplished,  backgroimd 
on  the  staff  members  who  will  work 
with  CDC  to  implement  the  project,  and 
a  description  of  prior  and  proposed 
collaboration  with  the  Zambia  CDC 
office.  A  detailed  budget  justification  is 
required. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  yoiu  proposal  and  PHS  5161- 
1  (0MB  Number  0920-0428).  Forms  are 
available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  h^e  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at 
770-488-2700.  Application  forms  can 
be  mailed  to  you.  Forms  are  also 
available  in  the  application  kit, 
available  from  the  CDC  Zambia  Office, 
American  Embassy,  Lusaka,  tel.  -i-260- 
1-250955. 

Submission  Date.  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  eastern  time  August  7,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA  03061, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  USA. 

Applications  may  be  e-mailed  to 
pgotim@cdc.gov.  If  you  e-mail  your 
application,  you  must  also  mail  a  hard 
copy  of  the  application  to  the  address 
listed  above,  for  documentation 
purposes. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

.  Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4:00  p.m.  eastern  time 
on  the  deadline  date.  Any  applicant 
who  sends  their  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  dehvery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
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to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  dociunentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

.  Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  vdll  evaluate  each 
application  against  the  following 
Qriteria: 

1.  Importance  of  the  Laboratory  in 
Zambia's  Public  Health  Laboratory 
Network  (40  points) 

The  extent  to  which  the  applicant's 
proposal  demonstrates  the  key  role  of 
the  laboratory  for  HIV,  STD  or  TB 
control  programs  and  disease 
surveillance  in  Zambia. 

2.  Ability  To  Jointly  Work  with  CDC  on 
the  Project  (20  points) 

The  extent  to  which  the  applicant 
docimients  their  ability  to  work  with 
CDC  to  jointly  develop  laboratory 
capacity  in  the  areas  of  HIA^  STIs  or  TB. 

3.  Personnel  (20  points) 

The  extent  to  which  professional 
personnel  involved  in  5iis  project  are 
qualified  to  develop  and  implement 
laboratory  projects  in  the  areas  of  HIV, 
STIs  or  TB. 

4.  Administration  (20  points) 

The  adequacy  of  the  plans  to  account 
for,  prepare  reports,  monitor,  and  audit 
expenditiues  imder  this  agreement. 

5.  Budget  (Reviewed,  but  not  scored) 
The  extent  to  which  the  itemized 

budget  for  conducting  the  project  is 
itemized  and  justified. 

Does  the  application  adequately 
address  the  requirements  of  title  45  CFR 
part  46  for  the  protection  of  hiunan 


Federal  Register /Vol.  68,  No.  130 /Tuesday,  July  8,  2003 /Notices 


subjects?  Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 

Does  the  application  adequately 
address  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research?  This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  ethnic  minority 
populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

-c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement. 

AR-l    Human  Subjects  Requirements 
AR-4    HIV/AIDS  Confidentiality  Provisions 
AR-l  2    Lobbying  Restrictions 
AR-14    Accounting  System  Requirements 


Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  annotmcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  bitemet  address  http:// 
www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146. 

Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Shirley  Wynn, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road.  Atlanta,  GA 
30341-4146.  Telephone:  770-488-1515. 
E-mail:  zbx6@cdc.gov. 

For  program  technical  assistance, 
contact:  David  B.  Nelson,  Chief  of  Party, 
Global  AIDS  Program,  Zambia, 
American  Embassy,  Comer  of 
Independence  and  United  Nations 
Avenues,  Lusaka,  Zambia.  Telephone: 
+260-1-250955.  E-mail: 
nelsond@zamcdc.org.zm. 

Dated:  July  1,  2003. 
Sandra  R.  Manning, 
Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-17156  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03060] 

Support  for  Government  Monitoring 
and  Evaluation  Infrastructure  for  HIV/ 
AIDS/STD/TB  Control  Actlvtties  In  the 
Republic  of  Zambia;  Notice  of 
Availability  of  Funds 

Application  Deadline:  August  7,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  307  of  the  Public  Health  Service 
Act,  (42  U.S.C.  section  2421),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.941. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  annoimces  the 
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availability  of  fiscal  year  (FT)  2003 
funds  for  a  cooperative  agreement  with 
Government  of  the  Republic  of  Zambia 
(GRZ)  for  programs  that  support  HIV, 
Sexually  Transmitted  Disease  (STD)  and 
Tuberculosis  (TB)  prevention  and 
control  activities  in  Zambia. 

The  purpose  of  this  program  is  to 
build  monitoring  and  evaluation  (M&E) 
capacity  to  effectively  monitor  and 
analyze  program  activities  in  the  areas 
of  HIV/ AIDS  and  STDs.  as  well  as  TB. 
the  most  common  opportunistic 
infection  associated  with  HIV  in 
Zambia.  Funds  in  this  agreement  will  be 
used  to  support  collection  and  analysis 
of  information  on  these  diseases  and 
enhancements  in  information 
technology  and  capacity  to  analyze  and 
disseminate  findings.  Collaborative 
activities  between  CDC  and  reference 
laboratories  are  intended  to  profoundly 
improve  the  effectiveness  of  HIV/ AIDS, 
STD  and  TB  program  activities  in 
Zambia. 

The  United  States  Government  (USG) 
seeks  to  reduce  the  impact  of  HIV/ AIDS 
in  specific  countries  in  sub-Saharan 
Africa,  Asia  and  the  Americas  through 
its  Leadership  and  Investment  in 
Fighting  an  Epidemic  (LIFE)  initiative. 
To  carry  out  this  initiative,  the 
Department  of  Health  and  Human 
Services  (HHS)  has  organized  its  Global 
AIDS  Program  (GAP)  to  strengthen 
capacity  and  expand  activities  in  the 
areas  of  (1)  HIV  prevention;  (2)  HIV 
care,  support  and  treatment;  and  (3) 
capacity  and  infrastructure 
development,  especially  for  HIV/ AIDS 
surveillance  activities. 

Targeted  countries  represent  those 
with  the  most  severe  epidemics  and  the 
highest  nimiber  of  new  infections.  They 
also  represent  countries  where  the 
potential  for  impact  is  greatest  and 
where  U.S.  Government  agencies  are 
already  active.  Zambia  is  one  of  these 
targeted  countries. 

Through  CDC,  HHS  is  working  in  a 
collaborative  manner  with  national 
governments  and  other  agencies  to 
develop  programs  of  assistance  to 
address  the  HIV/ AIDS  epidemics  in 
LIFE  Initiative  countries.  In  particular, 
CDC's  mission  in  Zambia  is  to  improve 
surveillance  for  HIV,  TB  and  STIs  and 
to  strengthen  and  make  more  effective 
programs  for  preventing  and  treating 
these  diseases. 

Measurable  outcomes  of  the  program 
will  be  in  aligimient  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  HIV/AIDS/STD/ 
TB  Prevention:  Strengthen  the  capacity 
nationwide  to  monitor  the  epidemic, 
develop  and  implement  effective  HIV 
prevention  interventions  and  evaluate 
prevention  programs,  and  improve  HIV/ 


AIDS  information  management  and 
decision  making  by  developing  well 
coordinated  databases  by  2005. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
agencies  of  the  GRZ  that  implement  or 
coordinate  programs  designed  to  control 
HIV,  STDs  and  TB.  Programs  should 
have  national  impact.  Applicants  must 
have  a  mandate  from  the  Govenmient  of 
the  Republic  of  Zambia  (GRZ)  to 
provide  these  services. 

D.  Funding 

Availability  of  Funds 

Approximately  $200,000  is  available 
in  2003  to  fund  approximately  two 
awards.  It  is  expected  that  the  average 
award  will  be  $100,000,  ranging  from 
$90,000  to  $110,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
September  1,  2003  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Fimding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  May  Not  Be  Used  For: 

1 .  Fimds  received  from  this 
annoimcement  will  not  be  used  for  the 
purchase  of  antiretroviral  drugs  for 
treatment  of  established  HIV  infection 
(with  the  exception  of  AZT  and 
nevirapine  in  Prevention  of  Mother  to 
Child  Transmission  (PMTCT)  cases  and 
with  prior  written  approval), 
occupational  exposures,  and  non- 
occupational exposures. 

2.  Funds  will  not  be  used  for  the 
purchase  of  machines  and  reagents  to 
conduct  the  necessary  laboratory 
monitoring  for  patient  care. 

3.  No  funds  appropriated  under  this 
Act  shall  be  used  to  carry  out  any 
program  of  distributing  sterile  needles 
or  syringes  for  the  hypodermic  injection 
of  any  illegal  drug. 

Funds  May  Be  Used  For: 

1 .  Funds  may  be  spent  for  reasonable 
program  piuposes',  including  personnel, 
travel,  supplies  and  services.  Equipment 
may  be  purchased  if  deemed  necessary 
to  accomplish  program  objectives; 
however,  prior  approval  by  CDC 
officials  must  be  requested  in  writing. 

2.  The  costs  that  are  generally 
allowable  in  grants  to  domestic 
organizations  are  allowable  to  foreign 
institutions  and  international 
organizations,  with  the  following 
exception:  With  the  exception  of  the 


American  University,  Beirut,  and  the 
World  Health  Organization,  Indirect 
Costs  will  not  be  paid  (either  directly  or 
through  sub-award)  to  organizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  thefr 
location. 

3.  The  appUcant  may  contract  with 
other  organizations  under  this  program; 
however  the  applicant  must  perform  a 
substantial  portion  of  the  activities 
(including  program  management  and 
operations,  and  delivery  of  prevention 
services  for  which  funds  are  required.) 

All  requests  for  funds  contained  in 
the  budget  shall  be  stated  in  U.S. 
dollars.  Once  an  award  is  made,  CDC 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

You  must  obtain  aimual  audit  of  these 
CDC  funds  (program-specific  audit)  by  a 
U.S. — based  audit  firm  with 
international  branches  and  current 
licensure/authority  in-country,  and  in 
accordance  with  International 
Accoimting  Standards  or  equivalent 
standard(s)  approved  in  writing  by  CDC. 

A  fiscal  Recipient  Capability 
Assessment  may  be  required,  prior  to  or 
post  award,  in  order  to  review  the 
applicant's  business  management  and 
fiscal  capabilities  regarding  the 
handling  of  U.S.  Federal  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  activities 
listed  in  2.  CDC  Activities. 

1.  Recipient  Activities  . 

a.  The  applicant  will  plan  and 
implement  activities  to  build 
information  technology  capacity  that 
supports  M&E  work.  This  may  include 
a  local  area  network  and  Internet  access 
that  will  be  used  to  disseminate 
information  and  conimunicate  with 
public  health  officials  within  and 
outside  of  Zambia.  This  may  also 
include  training  in  the  analysis  and 
handling  of  data. 

b.  The  apphcant  will  plan  and 
implement  activities  to  monitor  the 
impact  or  assist  in  controlling  HTV,  • 
STDs  or  TB  in  Zambia.  This  may 
include  collecting  and  evaluating  data 
on  HIV,  STIs  and  TB,  and  infrastructure 
building  and  training  in  the  area  of 
M&E. 
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2.  CDC  Activities 

a.  CDC  will  provide  technical 
assistance  in  designing  and  building 
local  area  networks,  setup  of  databases 
and  other  information  technology 
projects.  CDC  will  also  provide 
guidance  in  selecting  computer 
equipment  to  assist  in  achieving  project 
goals,  subject  to  agreement  by  CDC  and 
the  recipient. 

b.  CDC  will  assist  in  developing  and 
implementing  data  and  information 
dissemination  plans  for  HIV,  AIDS,  TB, 
and  STD  data  and  results. 

c.  CDC  will  provide  technical 
assistance  including  support  from 
Atlanta-based  staff  for  planning  and 
implementing  M&E  activities.  Activities 
may  include  identifying  appropriate 
indicators  to  track  progress  in  HIV.  TB, 
and  STD  prevention  and  care,  and  in 
developing  appropriate  ways  to  collect 
and  analyze  the  data  needed  to  produce 
these  indicators. 

F.  Content 

Applications 

The  Program  Annoimcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evjduation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of 
background  information  about  the 
institution  and  its  place  in  the  national 
public  health  structure;  objectives  for 
the  agreement  and  a  description  of  how 
they  will  be  accomplished;  backgroimd 
on  the  staff  members  who  will  work 
with  CDC  to  implement  the  project;  and 
a  description  of  prior  and  proposed 
collaboration  with  the  Zambia  CDC 
office.  The  narrative  should  also  contain 
a  program  plan  that  addresses  activities 
to  be  conducted  over  the  entire  five-year 
project  period.  A  detailed  budget 
justification  is  required. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  your  proposal  and  PHS  5161- 
1  (OMB  Number  0920-0428).  Forms  are 
available  in  the  application  kit, 
available  from  the  CDC  2^ambia  Office, 
American  Embassy,  Lusaka,  tel.  +260-^ 
1-250955,  and  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 
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If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Addnss 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  August  7,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA  03060, 
CDC  Procurement  and  Grants  Office. 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  USA. 

Applications  may  be  e-mailed  to~ 
pgotiiri@cdc.gov. 

If  you  e-mail  your  application,  you 
must  also  mail  a  hard  copy  of  the 
application  to  the  address  listed  above, 
for  documentation  purposes. 

PGO-TIM  will  acknowledge  receipt  of 
applications  by  sending  a  postcard  to  all 
apphcants. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  by  4  p.m.  Eastern  Time  on  the 
deadline  date.  Any  applicant  who  sends 
their  application  by  the  United  States 
Postal  Service  or  commercial  delivery 
services  must  ensure  that  the  carrier 
will  be  able  to  guarantee  delivery  of  the 
application  by  the  closing  date  and 
time.  If  an  application  is  received  after 
closing  due  to  (1)  carrier  error,  when  the 
carrier  accepted  the  package  with  a 
guarantee  for  delivery  by  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  CDC  will 
upon  receipt  of  proper  documentation, 
consider  the  application  as  having  been 
received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  be  submitted  with  the  application 
and  will  be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 


1.  Importance  of  the  Institution  in 
Zambia's  Public  Health  System  (40 
Points) 

The  extent  to  which  the  applicant's 
proposal  demonstrates  the  key  role  of 
the  institution  for  HIV,  STD  or  TB 
control  programs  in  Zambia. 

2.  Ability  to  Jointly  work  with  CDC  oil 
the  Project  (20  Points) 

The  extent  to  which  the  applicant 
documents  ability  to  work  with  CDC  to 
jointly  develop  M&E  capacity  in  the 
areas  of  HIV,  STIs  or  TB. 

3.  Personnel  (20  Points) 

The  extent  to  which  professional 
personnel  involved  in  this  project  are 
qualified  to  develop  and  implement 
M&E  projects  in  the  areas  of  HIV.  STIs 
orTB. 

4.  Administration  (20  Points) 

The  adequacy  of  the  plans  to  account 
for.  prepare  reports,  monitor,  and  audit 
expenditures  under  this  agreement. 

5.  Budget  (Not  Rated,  but  Evaluated) 

The  extent  to  which  the  itemized 
budget  for  conducting  the  project  is 
itemized  and  justified. 

6.  Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  human 
subjects? 

Not  scored;  however,  an  application 
can  be  disapproved  if  the  research  risks 
are  sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  imacceptable. 

Does  the  application  adequately 
address  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research?  This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
commimity(ies)  and  recognition  of 
mutual  benefits. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
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budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 

'    reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 

AR-1    Human  Subjects  Requirements. 
AR-4    HIV/AIDS  Confidentiality 

Provisions. 
AR-1 2    Lobbying  Restrictions. 
AR-1 4    Accounting  System 

Requirements. 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  Web  site, 
Internet  address:  http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements". 

For  general  questions  about  this 
annoimcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  (770)  488-2700. 

For  business  management  and  budget 
assistance,  contact:  Diane  Floumoy, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  (770)  488- 
2072,  E-mail:  dmf6@cdc.gov. 

For  program  technical  assistance, 
contact:  Davids.  Nelson,  Chief  of  Party, 
Global  AIDS  Program,  Zambia, 
American  Embassy,  Comer  of 
Independence  and  United  Nations 
Avenues,  Lusaka,  Zambia,  Telephone: 


+260-1-250955,  E-m&il: 
nelsond@zamcdc.org.zm. 

Dated:  July  1,2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  03-17170  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03044] 

Enhancement  of  an  integrated  HIV 
Program  for  Voluntary  Counseling  and 
Testing,  Clinical  and  Home-Based  Care 
in  Malawi;  Notice  of  Avaiiabiiity  of 
Funds 

Application  Deadline:  August  7,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  307  of  the  Public  Health  Service 
Act,  (42  U.S.C.  2421),  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.941. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announce  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  for  the  enhancement  of  an 
integrated  HIV  voluntary  counseling 
and  testing  (VCT),  clinical  and  home- 
based  care  program  in  Malawi. 

The  purpose  of  this  program  is  to 
provide  assistance  to  a  Malawi-based 
public  or  private  non-profit  organization 
in  the  provision  of  an  integrated  HIV 
program  that  includes  VCT,  clinical 
care,  and  home-based  care  in  the 
country  of  Malawi.  This  program  will 
also  assist  in  the  development  of  plans 
and  strategies  for  replicating  a 
successful  service  model  to  extend  these 
service  capabilities  to  other  private  and 
public  sector  sites  and  providers. 

The  HIV  epidemic  in  Malawi  has 
matured  to  the  point  that  both'illness 
and  mortality  are  at  very  high  levels. 
Malawi  has  recently  succeeded  in 
garnering  initial  approval  for  a  large 
Global  Fund  award  to  address  the  HIV 
epidemic.  Three  critical  elements 
included  in  the  Global  Fiuid  award  are: 
(1)  VCT;  (2)  clinical  care  and  treatment 
for  HIV  and  opportiuiistic  infections; 
and  (3)  home-based  care  for  HIV- 
infected  individuals.  Thoughtful, 
integrated,  and  iimovative  programs  to 
address  this  triad  of  services  are 
urgently  needed  to  effectively  address 


implementation  of  Global  Fund 
activities.  Extension  of  successful 
integrated  programs  through  training 
and  replication  of  successful  models  is 
a  critical  step  in  increasing  availability 
and  accessibility  to  these  HTV  services 
for  those  in  need. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  HIV,  STD  and 
TB  Prevention:  Working  with  other 
countries,  US  AID,  international,  and 
U.S.  Government  agencies,  reduce  the 
number  of  new  HTV  infections  among  15 
to  24  year  olds  in  sub-Saharan  Africa 
fi'om  an  estimated  two  million  by  2005. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  and  by  governments  and 
their  agencies  with  a  current  capacity 
for  providing  three  integrated  services: 
(1)  VCT;  (2)  ambulatory  facility-based 
HTv  clinical  care  and  anti-retroviral 
(ARV)  treatment;  and  (3)  home-based 
care  in  the  country  of  Malawi. 
Organizations  based  outside  Malawi, 
including  organizations  whose 
headquarters  are  based  outside  Malawi, 
are  not  eligible  to  apply. 

D.  Funding 

Availability  of  Funds 

Approximately  $175,000  is  available 
in  FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  15,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Funds  may  be  utilized  only  for 
activities  associated  with  HTV/ AIDS. 
CE>C  funds  may  be  used  for  direct  costs 
such  as  salaries;  necessary  travel; 
operating  costs,  including  supplies,  fuel, 
utilities,  etc.;  and  staff  training  costs, 
including  registration  fees  and  purchase 
and  rentad  of  training  related  equipment. 

Antiretroviral  Drugs 

The  purchase  of  antiretroviral  drugs, 
reagents,  and  laboratory  equipment  for 
antiretroviral  treatment  projects  requires 
pre-approval  from  the  Global  AIDS 
Program  headquarters. 

Needle  Exchange 

No  funds  appropriated  under  this  Act 
shall  be  used  to  carry  out  any  program 
of  distributing  sterile  needles  or 
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syringes  for  the  h3^odennic  use  of  any 
illegal  drug. 

Funds  may  be  spent  for  reasonable 
program  purposes,  including  personnel, 
travel,  supplies,  and  services. 
Equipment  may  be  purchased  if  deemed 
necessary  to  accomplish  program 
objectives,  however,  prior  approval  by 
CDC  officials  must  be  requested  in 
writing. 

All  requests  for  funds  contained  in 
the  budget  shall  be  stated  in  U.S. 
dollars.  Once  an  award  is  made,  dX: 
will  not  compensate  foreign  grantees  for 
currency  exchange  fluctuations  through 
the  issuance  of  supplemental  awards. 

The  costs  that  are  generally  allowable 
in  grants  to  domestic  organizations  are 
allowable  to  foreign  institutions  and 
international  organizations,  with  the 
following  exception:  With  the  exception 
of  the  American  University,  Beirut,  and 
the  Worid  Health  Organization,  Indirect 
Costs  will  not  be  paid  (either  directly  or 
through  sub-award)  to  organizations 
located  outside  the  territorial  limits  of 
the  United  States  or  to  international 
organizations  regardless  of  their 
location. 

The  applicant  may  contract  with  other 
orgdnizait^ons  under  this  program; 
however  the  applicant  must  perform  a 
substantial  portion  of  the  activities 
(including  program  management  and 
operations,  and  delivery  of  prevention 
services  for  which  funds  are  required). 

You  must  obtain  an  annual  audit  of 
these  CDC  funds  (program-specific 
audit)  by  a  U.S.-based  audit  firm  with 
international  branches  and  current 
licensure/authority  in-country,  and  in 
accordance  with  International 
Accoimting  Standards  or  equivalent 
standard(s)  approved  in  writing  by  CDC. 

A  fiscal  Recipient  Capability 
Assessment  may  be  required,  prior  to  or 
post  award,  in  order  to  review  the 
applicant's  business  management  and 
fiscal  capabilities  regarding  the 
handling  of  U.S.  Federal  funds.         » 

Rifcipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 
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Funding  Preferences 

Preference  will  be  given  to  applicants 
who  can  demonstrate,  (1)  the  capacity  to 
work  with  in-patient  facilities  within  an 
established  patient  referral  relationship, 
and  (2)  a  well-organized  program  for 
training  its  own  staff,  with  a  capability 
of  extending  this  training  to  other  sites 
by  assisting  and  mentoring  these  sites  to 
develop  and  extend  the  integrated 
services  model.  *" 


E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  In  collaboration  with  CDC,  the 
applicant  will  develop  plans  for 
strengthening  existing  institutional 
capacity  to  enable  the  expansion  of  the 
organization's  services,  and  the 
provision  of  technical  assistance 
including  training  to  extend  services 
nationwide  through  replication  of  a 
successful  model. 

b.  The  applicant  will  provide 
necessary  staff  and  training  time  for 
replicating  the  integrated  HIV  services 
model  and  extending  it  to  additional 
sites. 

c.  In  collaboration  with  CDC,  develop 
and  conduct  training  programs  for  staff 
and  other  health  care  providers  for 
extending  the  integrated  HIV  testing  and 
care  model  to  other  sites  and  providers. 

d.  Develop  and  implement  a 
computerized  client  record  system  with 
the  goal  of  maximizing  compatibility 
with  established  client  record  systems 
in  collaborating  facilities,  and  improve 
coordination  of  patient  care. 

e.  Provide  safe  water  system 
education  and  support  and 
clotrimoxazole  prophylaxis  to  HIV- 
positive  clients  in  clinical  and  home- 
based  care  settings,  as  indicated,  to 
reduce  the  occurrence  of  opportimistic 
infections. 

f.  In  collaboration  with  CDC,  the 
applicant  wiU  hire  or  assign  information 
management  staff  with  the  necessary 
technical  skills  and  experience  to 
implement  and  manage  the 
computerization  of  chent  record  data. 

2.  CDC  Activities 

a.  Collaborate  with  the  grantee  on 
designing  and  implementing  the 
activities  listed  above,  including,  but 
not  limited  to  the  provision  of  technical 
assistance  to  develop  program  activities, 
laboratory  services,  data  management 
and  analysis,  quality  assurance, 
presentation  of  program  results  and 
findings,  and  management  and  tracking 
of  finances.  CDC  will  accomplish  these 
activities  using  its  own  Malawi-based 
technical  staff  or  by  bringing  in 
consultants  from  CDC  or  other 
organizations  to  accomplish  the 
technical  assistance  activities. 

b.  Assist  in  training  and  capacity 
building  to  ensure  successful 
implementation  of  program  and 
activities.  CDC  will  assist  the  recipient 


in  enhancing  its  laboratory  services  and 
in  conducting  quality  assurance  of  its 
HIV  testing  according  to  national 
standards  being  set  by  the  Malawi 
National  Public  Health  Reference 
Laboratory. 

c.  CDC  will  assist  the  recipient 
organization  in  conducting  assessments 
of  the  quality  of  the  services  provided 
and  maintaining  high  quality  services  in 
VCT,  clinical  care,  and  home-based 
care.  These  might  include  laboratory, 
monitoring  and  evaluation,  coimseling, 
and  site  management  issues  including 
the  maintenance  of  client 
confidentiality.  ~  3 

d.  Assist  the  recipient  in  developing 
and  implementing  improved 
computerized  client  record  data 
collection  and  improved  data 
management  systems.  CDC/GAP/ 
Malawi's  information  technology 
specialist  and  epidemiologist  will  assist 
in  identifying  an  appropriate  staff 
member  for  tiie  organization  and  in 
providing  technical  assistance  to 
computerize  and  manage  clinical  and 
VCT  data  collected  by  the  organization. 
CDC  will  assist  the  organization  in  using 
the  data  to  inform  program 
improvements. 

e.  Assist  the  successful  recipient  in 
hiring  a  data  management  staff  person  to 
work  with  CDC  in  developing  and 
implementing  the  system  and  to  manage 
it  long-term. 

E.  Content 

Applications 

The  Program  Aimouncement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  yoiu  program 
plan.  The  narrative  should  be  no  more 
than  40  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives,  Methods. 
Evaluation  and  Budget.  The  project  plan 
should  include  activities  to  be 
conducted  throughout  the  three-year 
project  period. 


G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 
following  Internet  address:  http:// 

www.cdc.gov/od/pgo/fonninfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
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accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Ckants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at 
(770)488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time  and  Address 

The  application  must  be  received  by  - 
4  p.m.  Eastern  Time  August  7,  2003. 
Submit  the  application  to:  Technical 
Information  Management-? A  03044, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensiu«  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
dociunentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals,  stated  in  the  purpose 
section  of  this  aimoimcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Ability  to  Carry  Out  the  Project  (40 
points).  The  extent  to  which  the 


applicant  understands  and  describes 
activities  which  are  realistic,  achievable, 
time-framed  and  appropriate  to 
effectively  plan,  coordinate,  and 
complete  these  activities.  Applicant 
must  show  how  and  at  what  intervals 
the  effectiveness  and  productivity  of 
this  program  activity  will  be  monitored 
and  evaluated.  Applicant  should 
include  a  description  of  applicant 
organizational  structure  and  use  it  to 
explain  how  the  work  will  be  carried 
out. 

2.  Technical  and  Programmatic 
Approach  (20  points).  The  extent  to 
which  the  applicant's  proposal 
demonstrates  imderstanding  of  the 
technical  and  organizational  aspects  of 
conducting  all  included  HIV  testing  and 
care  activities  and  computerization  of 
client  record  data. 

3.  Personnel  (20  points).  The 
adequacy  of  personnel,  including 
training,  availability,  and  experience,  in 
order  to  carry  out  the  technical  and 
organizational  aspects  of  all  proposed 
activities. 

4.  Administrative  and  Accoimting 
Management  Plan  (20  points).  (a^The 
adequacy  of  the  plans  to  account  for, 
prepare  reports,  monitor,  and  audit 
expenditures  under  this  agreement;  (b) 
The  extent  to  which  the  application 
demonstrates  ability  to  administer  and 
manage  the  budget;  (c)  The  extent  to 
which  the  budget  is  itemized  and  well 
justified;  (d)  Demonstration  of  plans  to 
engage  an  outside  accounting  firm  to 
design  and  manage  the  financial  system 
to  meet  CDC  and  the  recipient's 
accounting  requirements. 

5.  Budget  (Not  rated,  but  evaluated). 
The  extent  to  which  the  budget  is 
detailed,  clear,  justified,  provides  direct 
support,  and  is  consistent  with  the 
proposed  program  activities. 

6.  Protection  of  Human  Subjects  (Not 
rated,  but  evaluated).  Does  the 
application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  human  subjects?  (Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable.) 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 


b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

Additional  Requirements: 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 

AR-4    HTV/AIDS  Confidentiality 

Provisions. 
AR-6    Patient  Care. 
AR-8    Public  Health  System  Reporting 

Requirements. 
AR-9    Paperwork  Reduction  Act 

Requirements. 
AR-12    Lobbying  Restrictions. 
AR-14    Accounting  System 

Requirements. 
Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  foimd  on  the 
CDC  Web  site,  Internet  address:  http:// 
WTvw.cdc.gov  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements."  ' 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Cynthia 
Montgomery,  Grants  Management 
Specialist,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Road, 
Atlanta,  GA  30341-4146,  Telephone: 
770-488-2757 

For  program  technical  assistance, 
contact:  Margarett  Davis,  MD,  MPH, 
Kang'ombe  Building  8  West,  Lilongwe, 
Malawi,  Telephone  Number:  265-1- 
775-188,  Fax  Number:  265-l-775-«48, 
E-mail  address:  DavisM@malcdc.co.mw. 
Mailing  Address:  do  U.S.  Embassy,  PO 
Box  30016,  Lilongwe  3,  Malaviri. 
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Dated:  July  1,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  03-17173  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and    . 
Prevention 

[Program  Announcement  031 1 2J 

Enhancement  of  Antenatal  Care 
Services  and  Blood  Safety  for 
Preventing  Transmission  of  HIV, 
Syphilis,  and  Malaria  in  the  Republic  of 
Tanzania;  Notice  of  Intent  To  Fund 
Single  Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  in  the 
Republic  of  Tanzania  for  (1)  the 
enhancement  of  antenatal  care  (ANC) 
services  with  emphasis  on  prevention  of 
mother  to  child  transmission  (PMTCT) 
of  HTV;  and  (2)  the  enhancement  of 
blood  safety  with  emphasis  on 
preventing  transmission  of  HIV, 
syphilis,  and  malaria.  The  Catalog  of 
Federal  Domestic  Assistance  number  for 
this  program  is  93.941. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to  ' 
the  Department  of  Diagnostic  Services 
(DDS)  of  the  Ministry  of  Health  (MOH) 
in  Tanzania.  No  other  applications  are 
solicited. 

The  DDS  is  ciurently  the  only 
appropriate  and  qualified  organization 
to  conduct  a  specific  set  of  activities 
supportive  of  die  CDC  Global  AIDS 
Program's  (GAP)  goals  for  enhancing 
ANC  services  and  blood  safety  in 
Tanzania  for  the  following  reasons: 

1.  The  DDS  is  uniquely  positioned,  in 
terms  of  legal  authority,  ability,  and 
credibility  among  Tanzanian  citizens,  to 
coordinate  the  implementation  of  national 
initiatives  for  PMTCT  and  blood  safety. 

2.  The  DDS  has  developed  national  PMTCT 
and  blood  safety  guidelines,  and  strategic 
plans  for  enhancing  PMTCT  services  and 
blood  safety  in  Tanzania,  which  allows  the 
DDS  to  immediately  become  engaged  in  the 
activities  listed  in  this  announcement. 

3.  The  purpose  of  the  annotmcement  is  to 
build  upon  the  existing  framework  of  health 
policy  and  programming  that  the  MOH  itself 
has  initiated. 

4.  The  MOH  in  Tanzania  has  been 
mandated  by  the  Tanzanian  constitution  to 
coordinate  and  implement  activities 


necessary  for  the  control  of  epidemics, 
including  HIV/ AIDS  and  STDs. 

■  C  Funding 

Approximately  $1,000,000  is  available 
in  FY  2003  to  fund  this  award;  $500,000 
for  enhancing  ANC  services,  and 
$500,000  for  blood  safety.  It  is  expected 
that  the  award  will  begin  on  or  about 
September  1,  2003.  and  will  be  made  for 
a  12-month  budget  period  within  a 
project  period  of  up  to  five  years. 
Approximately  $1,000,000  will  be 
available  for  years  two  through  five  of 
the  project.  Funding  estimates  may 
change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  questions  or  comments 
about  this  announcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road.  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2700. 

For  program  technical  assistance, 
contact:  Eddas  M.  Bennett,  Deputy 
Director.  CDC  Tanzania  AIDS  Program. 
National  Center  for  HIV.  STD.  and  TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC),  686  Old 
Bagamoyo  Road.  Dar  es  Salaam, 
Tanzania,  Telephone:  255  222  667  8001 
X4819,  e-mail:  ebennett@tancdc.co.tz. 

Dated:  June  1,  2003. 
Sandra  Manning, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[FR  Doc.  03-17174  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Collection  of 
Specimen  Panels  for  Validation  for 
Incidence  Assays,  Contract 
Solicitation  Number  2003-44-00872 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Collection  of  Specimen  Panels 
for  Validation  for  Incidence  Assays,  Contract 
SoUcitation  Number  2003-N-00872. 

Times  and  Dates:  7  p.m.-8  p.m..  July  24, 
2003  (Open);  8  a.m.-8:30  a.m.,  July  25,  2003 
(Open);  8:30  a.m.-5  p.m..  July  25.  2003 
(aosed). 


Place:  The  Westin  AUanta  North  at 
Perimeter  Center,  7  Concourse  Parkway, 
Atlanta,  GA  30328,  Telephone  770.395.3900. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  Section  552b(c)  (4)  and 
(6),  TiUe  5  U.S.C.  and  the  Determination  of 
the  Director.  Management  Analysis  and 
Services  Office.  CDC.  pursuant  to  Public  Law 
92-463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Contract  Solicitation  Number 
2003-N-00872. 

For  Further  Information  Contact:  Esther 
Sumartojo,  Ph.D.,  Deputy  Associate  Director 
for  Science,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  CDC,  1600  Clifton  Road, 
NE.,  MS-E07.  Atlanta.  GA  30333,  Telephone 
404.639.8006. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activitiesr  for 
both  the  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  June  27,  2003. 
Alvin  Hall, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[FR  Doc.  03-17172  Filed  7-7-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  03N-0191] 

Agency  Emergency  Processing  Under 
0MB  Review;  Submission  of  Validation 
Data  for  Reprocessed  Single-Use 
Devices 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  proposed  collection  of 
information  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  emergency  processing  under 
the  Paperwork  Reduction  Act  of  1995 
(the  PRA).  The  proposed  collection  of 
information  will  be  used  by  FDA  to 
determine  whether  reprocessed  single- 
use  devices  (SUDs)  are  substantially 
equivalent  to  legally  marketed  predicate 
devices.  FDA  is  requesting  this 
emergency  processing  under  the  PRA  to 
implement  the  statutory  provision 
under  section  302  of  the  Medical  Device 
User  Fee  and  Modernization  Act  of  2002 
(MDUFMA). 

DATES:  Submit  comments  on  the 
collection  of  information  by  August  7, 
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2003.  FDA  is  requesting  approval  of  this 
emergency  processing  by  August  22, 
2003. 

ADDRESSES:  0MB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
0MB  recommends  that  written 
comments  be  electronically  mailed  to 
sshapiro@omb.eop.gov  or  faxed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA,  FAX:  202-395-6974. 
All  comments  should  be  identified  with 
the  docket  number  foimd  in  brackets  in 
the  heading  of  this  document. 
FOR  FURTHER  rNFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Information 
Resoiut:es  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  FDA  has 
requested  emergency  processing  of  this 
proposed  collection  of  information 
under  section  3507(})  of  the  PRA  (44 
U.S.C.  3507(j)  and  5  CFR  1320.13).  This 
information  is  needed  immediately  so 
that  the  agency  can  provide  guidance  to 
implement  the  statutory  provision 
under  section  302  of  MDUFMA 
requiring  manufacturers  to  submit 
validation  data  for  certain  reprocessed 
SUDs.  Under  section  302  of  MDUFMA, 
FDA  was  required  to  publish  a  list  of 
reprocessed  SUDs  ciurently  subject  to 
premarket  notification  requirements  for 
which  validation  data  are  necessary,  as 
weU  as  a  list  of  reprocessed  SUDs  for 
which  an  existing  exemption  from 
premarket  notification  requirements 
will  no  longer  apply.  Manufactiuers  of 
reprocessed  SUDs  included  in  these 
lists  are  required  by  MDUFMA  to 
submit  validation  data  (through  the 
appropriate  mechanism)  within 
timefi'ames  specified  in  the  statute. 
MDUFMA  was  signed  into  law  on 
October  26,  2002.  The  use  of  normal 
clearance  procedures  would  likely 
result  in  the  prevention  or  disruption  of 
this  collection  of  information. 
Therefore,  FDA  has  requested  approval 


of  this  emergency  processing  of  this 
proposed  collection  of  information  by 
(see  DATES). 

FDA  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  FDA's  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accm-acy  of 
FDA's  estimate  of  the  biirden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biurden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
informction  technology. 

Submission  of  Validation  Data  for 
Reprocessed  Single  Use  Devices 

Section  302(b)  of  MDUFMA  adds  new 
requirements  for  reprocessed  SUDs  to 
section  510  of  the  Food  Drug  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  360)). 
One  of  MDUFMA's  provisions  requires 
the  submission  of  validation  data 
specified  in  the  statute  for  certain 
reprocessed  SUDs  (as  identified  by 
FDA).  The  types  of  validation  data 
include  cleaning  and  sterilization  data 
and  functional  performance  data. 

MDUFMA  requires  that  FDA  review 
the  types  of  reprocessed  SUDs  now 
subject  to  premarket  notification 
requirements  and  identify  which  of 
these  devices  require  the  submission  of 
validation  data  to  ensure  their 
substantial  equivalence  to  predicate 
devices.  MDUFMA  also  requires  that 
FDA  review  critical  and  semi-critical 
reprocessed  SUDs  that  are  currently 
exempt  from  premarket  notification 
requirements  and  determine  which  of 
these  devices  require  the  submission  of 
510(k)s  to  ensure  their  substantial 
equivalence  to  predicate  devices.  Under 
MDUFMA,  the  validation  data 
submitted  for  a  reprocessed  SUD  must 
demonstrate  that  the  device  will  remain 
substantially  equivalent  to  its  predicate 
after  the  maximum  number  of  times  the 
device  is  reprocessed  as  intended  by  the 


person  submitting  the  premarket 
notification. 

On  April  30,  2003  (68  FR  23139),  as 
required  by  MDUFMA.  FDA  published 
two  Usts  in  the  Federal  Register:  (1)  A 
list  of  critical  reprocessed  SUDs  whose 
exemption  fix)m  510(k)  requirements 
will  be  terminated;  and  (2)  a  list  of    ' 
reprocessed  SUDs  that  are  currently 
subject  to  510(k)  requirements  for  which 
vahdation  data  must  be  submitted.  FDA 
will  update  these  lists  as  necessary. 

The  validation  data  required  by 
MDUFMA  must  be  submitted  according 
to  the  following  timetable: 

•  After  publication  of  the  lists 
manufacturers  submitting  new  510(k)s 
for  listed  devices  must  include 
vahdation  data. 

•  Within  9  months  after  publication  of 
the  list  (by  January  30,  2004), 
manufacturers  of  listed  devices  with 
510(k)s  pending  for  these  devices  at  the 
time  the  lists  were  published  should 
either  supplement  these  510(k)s  with 
vahdation  data  or  resubmit  them  with 
vahdation  data  after  clearance. 

•  Manufact\uers  of  listed  devices  with 
510(k)s  for  these  devices  cleared  by  FDA 
before  publication  of  the  fists  must 
submit  validation  data  for  these  devices 
within  9  months  after  pubhcation  of  the 
lists  (by  January  30,  2004). 

•  Manufacturers  of  listed  devices  that 
were  previously  exempt  ftt)m  510(k) 
submission  requirements  must  submit 
validation  data  for  these  devices  in 
510(k)  submissions  within  15  months 
after  publication  of  the  hsts  (July  30, 
2004). 

•  By  April  26,  2004,  FDA  must 
pubUsh  a  list  of  semi-critical 
reprocessed  SUDs  that  will  require  the 
submission  of  vahdation  data  in  510(k) 
submissions.  The  publication  of  this  list 
will  trigger  submission  timeframes  the 
same  as  those  in  the  previous 
paragraphs. 

Respondents  to  the  proposed 
collection  of  information  will  likely  be 
businesses  or  other  for-profit 
organizations. 

FDA  estimates  the  burden  of  this 
information  collection  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden  ^ 


Hem 


Submission  of  valida- 
tion data  (2003) 

Submission  of  valida- 
tion data  (2004) 

Submission  of  valida- 
tion data  (2005) 


No.  of  respondents 


20 
20 
20 


Annual  n'equency 
per  response 


5 
20 
10 


Total  annual  responses 


100 
400 
200 


Hours  per  response 


40 
40 
40 


Total  hours 


4,000 

16,000 

8.000 
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Table  1.— Estimated  Annual  Reporting  Burden  i— Continued 


Item 


Total  Hours 


No.  of  respondents 


Annual  frequency 
per  response 


Total  annual  responses 


Hours  per  response 


'  There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 


Total  hours 


28.000 


Based  on  submissions  received  to  date 
and  registration  and  listing  records  for 
the  affected  devices,  FDA  estimates  that 
there  are  20  reprocessors  of  SUDs  that 
will  need  to  submit  validation  data.  In 
calendar  year  2003,  FDA  estimates  that 
there  will  be  5  new  510(k)s  for 
reprocessed  SUDs.  Baseid  on  its 
experience  with  reviewing  510(k)s  and 
discussions  with  reprocessors,  FDA 
estimates  that  it  will  take  40  hours  per 
510(k)  to  develop  and  submit  the 
validation  data.  This  results  in  a  total 
burden  of  4,000  for  2003.  (In  this 
estimate,  FDA  is  only  taking  into 
account  the  burden  related  to  validation 
data.  The  other  collections  of 
information  related  to  the  submission  of 
information  in  a  510(k)  have  been 
approved  by  0MB  in  accordance  with 
the  PRA  imder  the  regulations 
governing  premarket  notification 
submissions  (21  CFR  part  807,  subpart 
E,  OMB  control  number  0910-0120). 

In  2004,  reprocessors  with  previously 
exempt  and  cleared  devices  will  need  to 
submit  their  validation  data  by  January 
30,  2004,  and  July  30,  2004.  For  2004, 
FDA  estimates  that  the  20 
manufacturers  will  submit  an  average  of 
20  510(k)s  each  for  a  total  biuden  of 
16.000  hours. 

In  2005,  FDA  estimates  that  the  20 
manufactiu«rs  will  submit  10  new 
510(k)s  each.  This  will  result  in  a  total 
burden  of  8,000. 

Dated:  July  1.  2003. 
leCfrey  Shuren. 

Assistant  Commissioner  for  Policy. 

(PR  Doc.  03-17136  Filed  7-7-03;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-028S] 

Summaries  of  Medical  and  Clinical 
Pharmacology  Reviews  of  Pediatric 
Studies;  Availability 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  summaries  of  the  medical 


and  clinical  pharmacology  reviews  of 
pediatric  studies  submitted  in 
supplements  for  Hycamtin  (topotecan), 
F*ulniicort  (budesonide).  Temodar 
(temozolomide).  Effexor  (venlafaxine), 
Ditropan  (oxybutynin),  Flonase 
(fluticasone).  Allegra  (fexofenadine), 
Duragesic  (fentanyl),  and  Monopril 
(fosinopril).  The  summaries  are  being 
made  available  consistent  with  the  Best 
Pharmaceuticals  for  Children  Act 
(BPCA).  For  all  pediatric  supplements 
submitted  under  the  BPCA.  the  BPCA 
requires  FDA  to  make  available  to  the 
public  a  siunmary  of  the  medical  and 
clinical  pharmacology  reviews  of  the 
pediatric  studies  conducted  for  the 
supplement. 

ADDRESSES:  The  summaries  are 
available  for  public  examination 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  in  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 
Submit  written  requests  for  single 
copies  of  the  summaries  to  the  Division 
of  Drug  Information  (HFD-240).  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Please 
specify  by  product  name  which 
summary  or  summaries  you  are 
requesting.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  requests.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  summaries. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrie  L.  Crescenzi.  Center  for  Drug 
Evaluation  and  Research  (HFD-950), 
Food  and  Drug  Administration.  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-7337, 
CrescenziT@cder.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
summaries  of  the  medical  and  clinical 
pharmacology  reviews  of  pediatric 
studies  conducted  for  Hycamtin 
(topotecan),  Pulmicort  (budesonide), 
Temodar  (temozolomide),  Effexor 
(venlafaxine).  Ditropan  (oxybutynin), 
Flonase  (fluticasone),  Allegra 
(fexofenadine).  Duragesic  (fentanyl),  and 
Monopril  (fosinopril).  The  siunmaries 
are  being  made  available  consistent  with 


section  9  of  the  BPCA  (Public  Law  107- 
109).  Enacted  on  January  4,  2002,  the 
BPCA  reauthorizes,  with  certain 
important  changes,  the  pediatric 
exclusivity  program  described  in  section 
505 A  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C.  355a). 
Section  505A  of  the  act  permits  certain 
applications  to  obtain  6  months  of 
marketing  exclusivity  if,  in  accordance 
with  the  requirements  of  the  statute,  the 
sponsor  submits  requested  information 
relating  to  the  use  of  the  drug  in  the 
pediatric  population. 

One  of  the  provisions  the  BPCA 
added  to  the  pediatric  exclusivity 
program  pertains  to  the  dissemination  of 
pediatric  information.  Specifically,  for 
all  pediatric  supplements  submitted 
under  the  BPCA.  the  BPCA  requires 
FDA  to  make  available  to  the  public  a 
summary  of  the  medical  and  clinical 
pharmacology  reviews  of  pediatric 
studies  conducted  for  the  supplement 
(21  U.S.C.  355a(m)(l)).  The  summaries 
are  to  be  made  available  not  later  than 
180  days  after  the  report  on  the 
pediatric  study  is  submitted  to  FDA  (21 
U.S.C.  355a(m)(l)).  Consistent  with  this 
provision  of  the  BPCA.  FDA  has  posted 
on  the  Internet  {http://www.fda.gov/ 
cder/ pediatric/ index.htm)  summaries  of 
the  medical  and  clinical  pharmacology 
reviews  of  the  pediatric  studies 
submitted  in  supplements  for  Hycamtin 
(topotecan).  Pulmicort  (budesonide). 
Temodar  (temozolomide).  Effexor 
(venlafaxine),  Ditropan  (oxybutynin), 
Flonase  (fluticasone),  Allegra 
(fexofenadine),  Duragesic  (fentanyl),  and 
Monopril  (fosinopril).  Copies  are  also 
available  for  public  examination  in  the 
Division  of  Dockets  Management  or  may 
be  requested  by  mail  (see  ADDRESSES). 

n.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  dociunents  at  http:// 
www.fda.gov/cder/pediatric/index.htm. 

Dated:  June  27,  2003. 
Jeflrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[PR  Doc.  03-17134  Filed  7-7-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0232] 

Guidance  for  Industry  and  FDA  Staff; 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002,  Validation 
Data  in  Premarltet  Notification 
Submissions  [510(lc)s]  for 
Reprocessed  Single-Use  Medical 
Devices;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  the  guidance  entitled 
"Guidance  for  Industry  and  FDA  Staff; 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002,  Validation 
Data  in  Premarket  Notification 
Submissions  [510(k)s]  for  Reprocessed 
Single-Use  Medical  Devices"  (validation 
data  guidance).  The  Medical  Device 
User  Fee  and  Modernization  Act  of  2002 
(MDUFMA),  added  a  section  to  the  act 
to  establish  new  regulatory 
requirements  for  reprocessed  single-use 
devices  (SUDs).  MDUFMA  was  signed 
into  law  on  October  26,  2002.  One 
requirement  of  the  new  provision  is  the 
submission  of  validation  data  for  certain 
class  I  and  II  reprocessed  SUDs.  This 
guidance  document  is  intended  to  assist 
manufacturers  of  reprocessed  SUDs  in 
understanding  and  complying  with  this 
new  MDUFMA  requirement.  The  new 
section  of  MDUFMA  establishes 
requirements  applicable  only  to 
reprocessed  SUDs. 

DATES:  Submit  written  or  electronic 
comments  on  this  guidance  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
draft  guidance  document  entitled 
"Guidance  for-Industry  and  FDA  Staff; 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002,  Validation 
Data  in  Premarket  Notification 
Submissions  [510(k)sJ  for  Reprocessed 
Single- Use  Medical  Devices"  to  the 
Division  of  Small  Manufacturers, 
International,  and  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH),  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818. 

Submit  written  comments  concerning 
the  guidance  to  the  Division  of  Dockets   * 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 


1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Identify  comments  with  the  docket 
niunber  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  A.  Ulatowski,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
300),  Food  and  Drug  Administration, 
2094  Gaither  Rd.,  Rockville,  MD  20850, 
301-594-4692. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  302(b)  of  MDUFMA  adds  new 
requirements  for  reprocessed  SUDs  to 
section  510  of  the  act  (21  U.S.C.  360). 
One  of  MDUFMA's  provisions  requires 
the  submission  of  validation  data 
specified  in  the  statute  for  certain 
reprocessed  SUDs  (as  identified  by 
FDA).  The  types  of  validation  data 
include  cleaning  and  sterilization  data, 
atid  functional  performance  data. 

MDUFMA  requires  that  FDA  review 
the  types  of  reprocessed  SUDs  now 
subject  to  premarket  notification 
requirements  and  identify  which  of 
these  devices  require  the  submission  of 
validation  data  to  ensure  their 
substantial  equivalence  to  predicate 
devices.  MDUFMA  also  requires  that 
FDA  review  critical  and  semicritical 
reprocessed  SUDs  that  are  currently 
exempt  from  premarket  notification 
requirements  and  determine  which  of 
these  devices  requires  the  submission  of 
510(k)s  to  ensure  their  substantial 
equivalence  to  predicate  devices.  Under 
KffiUFMA,  the  validation  data 
submitted  for  a  reprocessed  SUD  must 
demonstrate  that  the  device  will  remain 
substantially  equivalent  to  its  predicate 
after  the  maximum  number  of  times  the 
device  is  reprocessed  as  intended  by  the 
person  submitting  the  premarket 
notification. 

MDUFMA  required  that  FDA  publish 
two  lists  in  the  Federal  Register  by 
April  26,  2003,  concerning  the 
following:  (1)  A  list  of  critical 
reprocessed  SUDs  whose  exemption 
from  510(k)  requirements  will  be 
terminated,  and  (2)  a  list  of  reprocessed 
SUDs  that  are  currently  subject  to  510(k) 
requirements  for  which  validation  data 
must  be  submitted.  FDA  will  update 
these  lists  as  necessary.  MDUFMA 
specifies  timeframes  during  which  the 
validation  data  must  be  submitted  for 
reprocessed  SUDs  on  these  lists.  This 
guidance  dociunent  describes  the  types 
of  validation  data  that  FDA  recommends 
these  submissions  include. 


Additionally,  the  guidance  explains  the 
effect  of  the  validation  data  requirement 
on  reprocessed  SUDs  that  had  been 
cleared,  or  had  applications  pending, 
before  the  publication  of  the  lists. 

FDA  is  implementing  this  level  1 
guidance  document  upon  issuance 
because  it  is  essential  for  the  agency  to 
provide  immediate  guidance  on  the 
validation  data  required  by  MDUFMA. 
Under  MDUFMA,  manufact\u«rs  of 
reprocessed  SUDs  have  a  limited  time 
period  diuing  which  they  can  develop 
and  submit  this  validation  data.  The 
agency  has  determined,  in  light  of  the 
need  to  provide  immediate  guidance  to 
these  manufactiu«rs,  that  a  request  for 
comments  before  issuance  of  this 
guidance  is  not  feasible.  The  data 
submission  recommendations  set  forth 
in  this  guidance  will  become  effective 
immediately  after  approval  by  the  Office 
of  Management  and  Budget  (OMB)  of 
the  collection  of  information  proposed 
by  FDA  in  this  guidance.  In  developing 
this  guidance,  the  agency  has 
considered  comments  on  the  topic  that 
were  submitted  to  the  public  docket  on 
MDUFMA  implementation,  docket 
number  02N-0534. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  guidance  represents  the  agency's 
current  thinking  on  validation  data 
regarding  the  cleaning,  sterilization,  and 
functional  performance  of  reprocessed 
SUDs.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  You 
can  use  an  alternative  approach  if  the 
approach  satisfies  the  requirements  of 
the  applicable  statutes  and  regulations. 
If  you  want  to  discuss  an  alternative 
approach,  contact  the  FDA  staff 
responsible  for  implementing  this 
guidance.  If  you  cannot  identify  the 
appropriate  FDA  staff,  call  the  contact 
person  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

The  guidance  provides  information  on 
the  validation  data  for  reprocessed 
SUDs  required  by  MDUFMA.  In  some 
cases,  FDA  may  have  already  published 
product-specific  guidance,  other 
relevant  guidance  that  applies  to  the 
same  type  of  device,  or  gmdance  that  is 
generally  applicable  to  premarket 
submissions.  MDUFMA  and  this 
validation  data  guidance  supersede  any 
existing  guidance  that  recommends  less 
complete  data  and  information  than 
described  in  this  validation  data 
guidance. 
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m.  Electronic  Access 

To  receive  "Guidance  for  Industry 
and  FDA;  Medical  Device  User  Fee  and 
Modernization  Act  of  2002,  Validation 
Data  in  Premarket  Notification 
Submissions  [510{k)s)  for  Reprocessed 
Single-Use  Medical  Devices"  by  fax 
machine,  call  the  CDRH  Facts-On- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt,  press  1  to 
order  a  document.  Enter  the  document 
number  (1216)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  by  using 
the  Internet.  CDRH  maintains  an  entry 
on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts. 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufactvuers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
docimients  is  available  at  http:// 
www.fda.gov/cdrh/guidance.h  tm\ . 
Guidance  documents  are  also  available 
on  the  Division  of  Dockets  Management 
Internet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

IV.  Paperwork  Reduction  Act  of  1995 

This  notice  and  the  guidance  entitled 
"Guidance  for  Industry  and  FDA; 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002.  Validation 
Data  in  Premarket  Notification 
Submissions  [510(k)sl  for  Reprocessed 
Single-Use  Medical  Devices"  contain  a 
proposed  collection  of  information  that 
requires  clearance  by  OMB  imder  the 
Paperwork  Reduction  Act  of  1995.  In  a 
docvunent  published  elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
aimouncing  that  this  proposed 
collection  of  information  has  been 
submitted  to  OMB  for  emergency 
processing.  The  notice  also  solicits 
comments  concerning  the  proposed 
collection  of  information. 

FDA  will  publish  a  separate  notice  in 
the  Federal  Register  announcing  OMB's 
decision  to  approve,  modify,  or 
disapprove  the  information  collection 
provisions  contained  in  this  notice  and 
the  guidance.  An  agency  may  not 
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conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

V.  Comments 

You  may  submit  written  or  electronic 
comments  regarding  this  guidance  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES).  You  should  submit  two 
copies  of  a  written  comment  or  one 
copy  of  an  electronic  comment. 
Individuals  may  submit  one  copy  of  a 
written  comment.  You  should  identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
comments  are  available  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

Dated:  June  27.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[PR  Doc.  03-17135  Filed  7-7-03;  8:45  am] 
BILLING  COOe  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506  (c)  (2)  (A)  of  Title  44, 
United  States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  copy  of  the 
data  collection  plans  and  draft     • 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information- 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology. 

Proposed  Project:  Health  Center 
Expansion  and  Recruitment  Survey — 

New 

HRSA's  Office  of  Rural  Health  Policy 
(ORHP)  currently  funds  a  number  of 
Rural  Health  Research  Centers  in  the 
United  States,  allocating  funding 
through  cooperative  agreements. 
Authorized  by  section  301  of  the  Pubhc 
Health  Service  Act  (42  U.S.C.  241), 
ORHP  conducts  research  and 
investigations  to  render  assistance  to 
appropriate  public  authorities  in  the 
areas  of  the  health  and  well-being  of 
rural  populations  in  the  United  States. 
A  major  current  initiative  of  HRSA  is 
the  expansion  of  Health  Centers  (HCs). 
which  provide  medical  care  to  lower 
income  Americans  on  the  basis  of 
ability  to  pay  in  rural  and  urban  areas. 
HCs  are  a  key  element  of  the  nation's 
medical  care  safety  net,  and  are 
scheduled  to  expand  the  scope  of  their 
operations  in  the  near  future.  One  of  the 
issues  affecting  HC  expansion  is  their 
ability  to  recruit  adequate  numbers  of 
medical  and  administrative  personnel  to 
accomplish  their  mission,  particularly, 
in  nu-al  areas,  where  there  have  been 
persistent  problems  recruiting  and 
retaining  health  care  personnel.  HRSA's 
Office  of  Rural  Health  Policy  (ORHP) 
has  funded  a  study  in  collaborative 
oversight  with  the'Bureau  of  Primary 
Health  Care  (BPHC)  and  the  Bureau  of 
Health  Professions  (BHPr),  to  collect 
information  from  HCs  on  issues 
concerning  the  recruitment  of  various 
types  of  health  professionals  and 
administrative  personnel. 

This  data  collection  effort  is  designed 
to  assess  the  problems  encountered  by 
nu'al  and  remote  HCs  in  their  efforts  to 
recruit  needed  persoimel  as  well  as  the 
types  of  programs  employed  in 
recruitment  efforts,  and  to  compare 
these  patterns  with  prevailing  programs 
in  urban  HCs.  This  one-time  survey  will 
collect  information  on  all  HCs  in  the 
United  States.  The  survey  includes  13 
separate  response  items,  and  will  collect 
information  from  HC  administrators  on 
health  care  professional  staffing, 
recruitment  trends,  and  issues  and 
needs  among  HCs  throughout  the 
nation.  The  data  collected  vdll  improve 
HRSA's  abilities  in  forecasting  needs  for 
personnel  as  HCs  expand,  plaiming 
recruitment  programs  and  strategies, 
and  implementation  of  local  and 
national  policy  initiatives  to  meet  the 
personnel  demands  of  HCs  so  that 
access  to  health  care  is  maximized. 
The  burden  estimates  are  as  follows: 


Federal  Register /Vol.  68,  No.  130 /Tuesday,  July  8,  2003 /Notices 


40681 


j    Health  center  expansion,  and  recmitment  survey 

Number  of 
respondents 

Nunrtber  of  re- 
sponses per 
respondent 

Total  number 
of  responses 

Avg.  burden/ 
hours  per 
response 

Total  burden 
hours 

Survey  instruments 

845 

1 

845 

.25 

211 

Send  comments  to  Susan  G.  Queen, 
Ph-D,  HRSA  Reports  Clearance  Officer, 
Room  14-45.  Parklawn  Building,  5600 
Fishers  Lane,  Rockville  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  June  25.  2003. 
Jane  M.  Harrison,  « 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  03-17137  Filed  7-7-03;  8:45  am] 

BIUMG  CODE  416S-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Directorate  of  (nformation  Analysis 
and  Infrastructure  Protection;  National 
Infrastructure  Advisory  Council;  Notice 
of  Open  Meeting 

The  National  Infrastructure  Advisory 
Council  (NIAC)  will  meet  on  Tuesday, 
July  22,  2003,  from  11:30  a.m.  until  1:30 
p.m.  in  the  Herman  Lay  room  of  the 
United  States  Chamber  of  Commerce, 
1615  H  Street,  NW.,  Washington  DC. 
The  meeting  wiU  be  open  to  the  public. 
Limited  seating  will  be  available. 
Reservations  are  not  accepted. 

The  Council  advises  the  President  of 
the  United  States  on  the  seciuity  of 
information  systems  for  critical 
infrastructure  supporting  other  sectors 
of  the  economy,  including  banking  and 
finance,  transportation,  energy, 
manufacturing,  and  emergency 
government  services.  At  this  meeting, 
the  Coimcil  will  receive  a  briefing 
concerning  the  activities  of  the  National 
Security  Telecommunications  Advisory 
Committee  and  will  be  briefed  on  the 
status  of  several  Working  Group 
activities  that  the  Council  undertook  at 
its  last  meeting. 

Agenda 

1.  Opening  of  Meeting: 
Nancy  J.  Wong,  Director,  Office  of 
Planning  and  Partnerships,  U.S. 
Department  of  Homeland  Security 
(DHS)/Designated  Federal  Officer, 
NL\C 
n.  Roll  Call  of  Members: 

NL\C  Staff 
in.  Opening  Remarks: 
Gen.  John  A.  Gordon  (USAF,  ret.). 
Assistant  to  the  President  and 
Homeland  Security  Advisor, 
Homeland  Security  Council 
U.  Gen.  Frank  Libutti  (USMC,  ret.). 


Under  Secretary  for  Information 
Analysis  and  Infrastructure 
Protection,  DHS 
Richard  K.  Davidson,  Chairman, 
President  &  CEO,  Union  Pacific 
Corporation;  Chairman,  NIAC 

IV.  Briefing  on  the  National  Secxuity 
Telecommunications  Advisoiy 
Committee  (NSTAC): 

a.  Introductions:  Ms.  Wong 

b.  Briefing:  Dr.  Vance  D.  Coffinan, 
Chairman  &  CEO,  Lockheed  Martin, 
NSTAC  Chairman  (invited),  and 

Mr.  F.  Duane  Ackerman,  Chairman, 
President  &  CEO,  BellSouth; 
NSTAC  Vice  Chairman  (invited) 

c.  Question  and  Answer  Session:  Dr. 
Coffman,  Mr.  Ackerman,  NIAC 
Members 

V.  Status  Reports  on  Pending  Initiatives: 

a.  Vulnerability  Disclosure:  Mr.  John 
T.  Chambers,  President  &  CEO, 
Cisco  Systems,  Inc.;  NIAC  Vice 
Chairman;  and 

Mr.  John  W.  Thompson,  Chairman  & 
CEO,  Symantec  Corporation;  NIAC 
member 

b.  Interdependencies:  Mr.  Martin  G. 
McGuinn,  Chairman  &  CEO,  Mellon 
Financial  Corporation;  NIAC 
member 

c.  Information  Sharing:  Mr.  Thomas  E. 
Noonan,  Chairman,  President  & 
CEO,  Internet  Security  Systems, 
Inc.;  NIAC  member 

VI.  Adjoiunment 

Written  comments  may  be  submitted 
at  any  time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of 
public  presentation  materials  to  Coimcil 
members,  the  Coimcil  suggests  that 
presenters  forward  the  public 
presentation  materials,  ten  days  prior  to 
the  meeting  date,  to  the  following 
address:  Mr.  Eric  T.  Werner,  Office  of 
Planning  and  Partnerships,  Directorate 
of  Information  Analysis  and 
Infrastructure  Protection,  U.S. 
Department  of  Homeland  Security,  14th 
Street  &  Constitution  Avenue,  NW., 
Room  6073,  Washington,  DC  20230. 

For  more  information  contact  Eric 
Werner  on  (202)  482-7470.  , 

Dated:  July  7,  2003. 
Eric  T.  Werner, 

Council  Liaison  Officer. 

[FR  Doc.  03-17234  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Comprehensive  Conservation 
Plan  and  Environmental  Assessn>ent 
for  Assat)et  River,  Great  Meadows  and 
Oxbow  National  Wildlife  Refuges,  Part 
of  the  Eastern  Massachusetts  National 
Wildlife  Refuge  Complex 

agency:  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notipe  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  that  the 
Draft  Comprehensive  Conservation  Plan 
(CCP)  and  Environmental  Assessment 
(EA)  is  available  for  Assabet  River,  Great 
Meadows  and  Oxbow  National  Wildlife 
Refuges  (NWR),  part  of  the  Eastern 
Massachusetts  National  Wildlife  Refuge 
Complex  (Complex).  This  Draft  CCP  is 
prepared  pursuant  to  the  National 
Wildlife  Refuge  System  Administration 
Act  of  1966,  as  amended  by  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  (16  U.S.C.  668dd  et.  seq.), 
and  the  National  Environmental  Policy 
Act  of  1969,  and  describes  how  the 
Service  intends  to  manage  this  refuge 
over  the  next  15  years. 
DATES:  You  must  submit  comments  on 
the  Draft  CCP  and  EA  by  August  22, 
2003. 

Please  contact  Great  Meadows  NWR, 
at  978-443-4661,  for  information  about 
dates,  times  and  locations  of  public 
meetings. 

Send  Comments  to:  Lindsay  Krey, 
Team  Leader,  U.S.  Fish  and  Wildlife 
Service,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035,  or  e-mail 
comments  to 

northeastpIanning@fws.gov  with  a 
subject  line  stating  "Eastern 
Massachusetts  NWR  Complex." 
ADDRESSES:  Copies  of  the  Draft  CCP/EA 
are  available  on  compact  diskette  or  a 
hard  copy  may  be  obtained  by  writing: 
Lindsay  Krey,  U.S.  Fish  and  Wildlife 
Service,  300  Westgate  Center  Dr., 
Hadley,  Massachusetts  01035.  Copies  of 
the  Draft  CCP/EA  may  also  be  accessed 
and  downloaded  at  the  foUovdng  Web 
site  address:  www.northeast.fws.gov/  ' 
planning/. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lindsay  Krey,  Planning  Team  Leader,  at 
413-253-8556.  e-mail 
Lindsay_Krey@fws.gov. 
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SUPPLEMENTARY  INFORMATION:  This  Draft 
CCP/EA  evaluates  three  alternatives  for 
addressing  key  management  issues  at 
the  refuges.  Alternative  A  is  the  current 
management,  or  what  is  currently 
offered  at  the  refugg.  Alternative  B  is  the 
Proposed  Action  and  Alternative  C  is 
another  alternative  considered.  Public 
comment  is  being  solicited  on  all 
alternatives.  Based  on  the  analysis 
documented  in  this  Draft  CCP/EA,  the 
Region  5  Regional  Director  of  the 
Service  will  select  a  preferred 
alternative  to  be  fully  developed  into  a 
CCP  for  the  refuges.  A  CCP  is  required 
by  the  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.C. 
668dd  et.  seq.).  The  purpose.in 
developing  CCPs  is  to  provide  refuge 
managers  with  a  15-year  strategy  for 
achieving  refuge  purposes  and 
contributing  toward  the  mission  of  the 
National  Wildlife  Refuge  System, 
cons'.stent  with  sound  principles  of  fish 
and  wildlife  science,  conservation,  legal 
mandates,  and  Service  policies.  In 
additioato  outlining  broad  management 
direction  on  conserving  wildlife  and 
their  habitats,  the  CCPs  identify 
wildlife-dependent  recreational 
opportunities  available  to  the  public, 
including  opportunities  for  hunting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation.  This  CCP 
will  be  reviewed  and  updated  at  least 
every  15  years  in  accordance  with  the 
National  Wildhfe  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.C. 
,  669dd  et.  seq.),  and  the  National 
Environmental  Policy  Act  of  1969. 
The  Complex  is  a  group  of  eight 
coastal  and  inland  refuges.  This  Draft 
CCP/EA  addresses  the  three  northern- 
most refuges  in  the  Complex.  Both 
Oxbow  and  Assabet  River  NWR  were 
established  for  their  "particular  value  in 
carrying  out  the  national  migratory  bird 
management  program"  under  the 
Transfer  of  Certain  Real  Property  for 
Wildlife  Conservation  Purposes  Act  of 
May  1948.  Oxbow  NWR  was  established 
in  1973  and  consists  of  1,667  acres  of 
upland  and  wetland  habitats  along  the 
Nashua  River  in  Middlesex  County. 
Assabet  River  NWR  was  established  in 
2000  and  consists  of  2,230  acres  in 
Middlesex  and  Worcester  Coimties. 
Great  Meadows  NWR  was  established 
under  the  Migratory  Bird  Conservation 
Act  in  1944  "for  use  as  an  inviolate 
sanctuary,  or  for  any  other  management 
purpose,  for  migratory  birds."  It  protects 
3,629  acres  of  wetland  and  upland 
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habitats  along  the  Concord  and  Sudbury 
Rivers  in  Middlesex  County.  Key  issues 
for  each  refuge  are  described  below. 

Hunting:  Under  Alternative  A,  small 
game,  upland  and  woodcock  hunting 
would  remain  open  on  portions  of 
Oxbow  NWR.  Under  Alternative  B,  the 
Service  would  open  additional  areas  to 
small  game,  upland  and  woodcock 
hunting  and  open  big  game  and 
migratory  bird  hunting  on  the  refuge. 
Alternative  C  also  offers  these  hunting 
opportiuiities,  but  limits  areas  where 
hunting  would  be  allowed. 

Under  Alternative  A,  Assabet  River 
NWR  would  remain  closed  to  public 
access.  Under  Alternative  B,  the  refuge 
would  be  open  for  big  game  and  upland 
hunting.  Migratory  bird  hunting  would 
be  considered  sifter  further  data  is 
collected.  Alternative  C  is  similar  to  B, 
except  big  game  hunting  is  limited  to 
archery  and  black  powder  deer  hunting 
only. 

Great  Meadows  NWR,  which  is 
currently  closed  to  all  hunting 
(Alternative  A),  would  be  open  to 
archery  deer  hunting  and  migratory  bird 
hunting  in  limited  areas  under 
Alternative  B.  Alternative  C  proposes 
that  additional  areas  be  open  for 
hunting  than  identified  in  Alternative  B. 
Hunting  would  not  be  allowed  at  the 
Concord  impoundments  under  any 
alternative. 

Fishing:  Fishing  opportunities  would 
continue  under  Alternative  A  at  both 
Great  Meadows  and  Oxbow  NWRs. 
Under  Alternative  B,  fishing 
opportimities  would  continue 
unchanged  at  Great  Meadows. 
Alternative  B  proposes  that  Oxbow 
NWR  provide  additional  bank  fishing 
areas  and  that  Assabet  River  NWR  be 
open  for  fishing  on  Puffer  Pond. 
Alternative  C  is  similar  to  Alternative  B 
for  all  refuges. 

Non-wildlife  dependent  recreation: 
Dog  walking,  currently  (Alternative  A) 
occurring  on  Great  Meadows  and 
Oxbow  NWRs,  would  be  prohibited 
under  Alternatives  B  and  C.  Jogging  at 
Great  Meadows  and  Oxbow  NWRs  will . 
continue  to  be  allowed.  The  Service 
plans  to  analyze  the  potential  impacts  of 
jogging  on  Service  trust  resources  and 
priority  public  uses  and  will  consider 
modifying  or  eliminating  the  use  in  the 
futiue,  based  on  this  additional  analysis. 
Other  non-wildlife  dependent  uses 
requested  during  the  scoping  process, 
including  snowmobiling,  dog  sledding, 
horseback  riding,  dirt  biking  and  model 
airplane  flying,  are  alternatives 
addressed  but  not  considered  in  further 
detail. 

These  uses,  including  dog  walking 
and  jogging,  are  not  considered  for 
Assabet  River  NWR. 


User  Fees:  The  refuges  currently  do 
not  charge  fees  for  access  or  use.  Under 
Alternative  B  and  C.  user  fees  will  be      ^ 
collected  to  help  the  Service  recover 
costs,  improve  visitor  facilities,  promote 
activities  for  visitors  and  address  the  " 
maintenance  backlog  of  visitor  service 
projects. 

Dated:  June  19.  2003. 
James  G.  Geiger, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service,  Hadley,  \fassachusetts. 
[FR  Doc.  03-17163  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  43ia-5S-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

IN  V-91 0-03-0777-30] 

Notice  of  Public  Meeting,  Norttieastem 
Great  Basin  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  meeting  for  the 
Northeastern  Great  Basin  Resource 
Advisory  Coimcil  (Nevada). 


SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Nevada 
Northeastern  Great  Basin  Resource 
Advisory  Council  (RAG),  will  meet  as 
indicated  below. 

DATES:  The  meeting  includes  a  public 
conunent  meeting  on  August  18,  2003, 
7  p.m.  at  the  Hilton  Garden  Inn,  3560 
East  Idaho  Street.  Elko,  Nevada.  The 
purpose  of  the  public  meeting  is  for  the 
RAC  to  receive  public  comment  about 
the  Sustaining  Working  Landscapes 
policy.  The  business  meeting  will  be 
held  August  19,  2003,  at  the  BLM  Elko 
Field  Office  beginning  at  9  a.m.  The 
public  comment  period  will  begin  at 
approximately  1  p.m.  and  the  meeting 
will  adjourn  approximately  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Brown,  Public  Affairs  Officer,  Elko 
Field  Office.  3900  East  Idaho  Street, 
Elko,  NV  89801.  Telephone:  (775)  753- 
0386.  E-mail:  mbrown@nv.blm.gov. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Nevada.  At  the  business 
meeting,  topics  to  be  discussed  include: 
Sustaining  Working  Landscapes.  Ely 
Field  Office  Resource  Management  Plan, 
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Vegetation  Draft  Guidelines,  Mining 
Update,  California  National  Historic 
Trail  Interpretive  Center,  Field 
Managers'  and  District  Rangers'  Reports, 
Other  topics  the  Council  may  raise. 

All  meetings  are  open  to  tne  public. 
The  public  may  present  written 
comments  to  the  Coimcil.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  Mike 
Brown,  BLM  Elko  Field  Office,  3900 
East  Idaho  Street,  Elko,  Nevada  89801, 
telephone  (775)  753-0386. 

Dated:  June  25,  2003. 
Helen  M.  Hankins, 
Field  Manager 
[PR  Doc.  03-17155  Filed  7-7-03;  8:45  am] 

BtLUNG  CODE  4310-HC-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1047 

(Preliminary)]  " 

Ironing  Tables  and  Certain  Parts 
Thereof  From  China 

AGENCY:  International  Trade 

Conunission. 

ACTION:  Institution  of  antidumping 

investigation  and  scheduling  of  a 

preliminary  phase  investigation. 

SUMMARY:  The  Conunission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-1047 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673b(a)) 
(the  Act)  to  determine  whether  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  ironing  tables  and  certain 
parts  thereof,  provided  for  in 
subheadings  9403.20.00  and  9403.90.80 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Conunission  must 
reach  a  preliminary  determination  in 


antidumping  investigations  in  45  days, 
or  in  this  case  by  August  14,  2003.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  August  21,  2003. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part '201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  June  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Bums  (202-205-2501),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS) 
at  http://edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 
Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  Jime  30,  2003,  by  Home 
Products  International,  Inc.,  Chicago,  IL 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  writh  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consiuner  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Piusuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  investigation  available 
to  authorized  applicants  representing 


interested  parties  (as  defined  in  19 
U.S.C.  1677(9))  who  are  parties  to  the 
investigation  under  the  APO  issued  in 
the  investigation,  provided  that  the 
application  is  made  not  later  than  seven 
days  after  the  publication  of  this  notice 
in  the  Federal  Register.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  imder  the  Af*0. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this, 
investigation  for  9:30  a.m.  on  July  21, 
2003,  at  the  U.S.  IntemaUonal  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Gail  Bums  (202-205-2501)  not 
later  than  July  17,  2003,  to  arrange  for 
their  appearance.  Parties  in  support  of 
the  imposition  of  antidumping  duties  in 
'  this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement  - 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
July  24,  2003,  a  written  brief  containing 
information  and  arguments  pertinent  to 
the  subject  matter  of  the  investigation. 
Parties  may  file  written  testimony  in 
connection  with  their  presentation  at 
the  conference  no  later  than  three  days 
before  the  conference.  If  briefs  or 
written  testimony  contain  BPI,  they 
must  conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
fecsimile  or  electronic  means,  except  to 
the" extent  permitted  by  section  201.8  of 
the  Commission's  rules,  as  amended,  67 
FR  68036  (November  8.  2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Conunission 's  rules. 
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Issued:  July  1.2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the' Commission. 
(FR  Doc.  03-17193  Filed  7-7-03;  8:45  am] 
BILLMO  CODE  702IH»-^ 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-486] 

In  the  Matter  of  Certain  Agricultural 
Tractors,  Lawn  Tractors,  Riding 
Lawnmowers,  and  Components 
Thereof;  Notice  of  Commission 
Issuance  of  Limited  Exclusion  Order 
and  Termination  of  Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 


Federal  Register/ Vol.  68.  No.  130/Tuesday,  July  8.  2003 /Notices 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  issued  a  limited 
exclusion  order  and  terminated  the 
above-captioned  investigation. 
fOR  FURTHER  INIKMMATION  CONTACT: 
Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  docimients  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  February  10,  2003,  based  on  a 
complaint  and  motion  for  temporary 
relief  filed  by  New  Holland  North 
America,  Inc.  ("complainant")  of  New 
Holland,  PA.  68  FR  6772  (Feb.  10, 
2003).  The  complaint  alleged  violations 
of  section  337  of  the  Tariff  Act  of  1930 
in  the  importation  into  the  United 
States,  sale  for  importation,  and  sale 
within  the  United  States  after 
importation  of  certain  tractors  and 
components  thereof  by  reason  of 


infiringement  of  New  Holland's  trade 
dress.  The  notice  of  investigation 
identified  three  respondents:  Beiqi 
Futian  Automobile  Co.,  Ltd.  ("Futian") 
of  Beijing,  China;  Cove  Equipment,  Inc. 
("Cove")  of  Conyers,  Georgia;  and 
Northwest  Products,  Inc.  ("Northwest") 
of  Auburn,  Washington.  Id.  On  March 
19,  2003,  the  presiding  administrative 
law  judge  ("ALJ")  issued  an  initial 
determination  ("ID")  (Order  No.  6) 
finding  respondent  Futian  in  default. 
On  March  31,  2003,  the  ALJ  issued  an 
ID  (Order  No.  8)  amending  the 
complaint  and  notice  of  investigation  to 
clarify  the  identity  of  Cove  and  to  add 
Brian  Navalinsky  of  Conyers,  Georgia  as 
an  additional  respondent.  On  April  1, 
2003.  the  ALJ  issued  an  ID  (Order  No. 
9)  terminating  respondents  Cove  and 
Navalinsky  on  the  basis  of  a  consent 
order.  Those  IDs  were  not  reviewed  by 
the  Commission. 

On  April  2,  2003,  complainant  filed  a 
declaration  pursuant  to  section  337(g)(1) 
and  Commission  rule  210.16(c)(1) 
seeking  immediate  entry  of  permanent 
default  relief  against  respondent  Futian. 
In  the  declaration,  complainant  stated 
that  it  sought  a  limited  exclusion  order 
directed  to  all  accused  agricultural 
tractors,  lawn  tractors,  and  riding  lawn 
mowers  and  components  thereof  made 
or  imported  into  the  United  States  by  or 
for  respondent  Futian  or  any  affiliated 
company,  and  that  it  also  sought  a  cease 
and  desist  order  directed  to  respondent 
Futian  and  its  U.S.  affiliates  or  agents. 
Complainant  further  stated  that  it  did 
not  seek  a  general  exclusion  order. 

On  April  8,  2003.  the  ALJ  issued  an 
ID  (Order  No.  10)  terminating  the 
investigation  as  to  respondent 
Northwest  based  on  a  consent  order.  In 
his  ID,  the  ALJ  noted  that  all 
respondents  in  the  investigation  had 
been  found  to  be  in  default  or  had 
reached  settlements  with  complainant. 
He  stated  that  "[i]f  the  Commission 
adopts  (the  10]  or  otherwise  terminates 
the  investigation  as  to  Northwest  and 
also  terminates  the  investigation  as  to 
the  other  respondents,  no  respondent 
will  remain  in  this  investigation. 
Therefore,  any  outstanding  motions 
(including  Complainant's  Motion  for 
temporary  relief)  will  be  moot,  and  this 
investigation  will  be  terminated  in  its 
entirety."  Order  No.  10  at  5.  No 
petitions  for  review  of  the  ID  were  filed. 
On  May  2,  2003,  the  Commission  issued 
a  notice  stating  that  the  Commission 
had  determined  not  to  review  the  ALJ's 
ID  and  requesting  briefing  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding.  68  FR  23,497. 

On  May  16.  2003,  the  Commission 
investigative  attorney  ("lA")  submitted 
his  brief  on  remedy,  the  public  interest. 


and  bonding.  On  the  same  day, 
complainant  requested  that  the 
Commission  consider  complainant's 
April  2,  2003,  declaration  seeking 
immediate  entry  of  default  relief  a^ 
complainant's  submission  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding.  On  May  23.  2003.  complainant 
and  the  lA  filed  reply  briefs.  On  May  27. 
2003.  complainant  filed  a  motion  for 
leave  to  file  a  sur-reply  in  response  to 
the  lA's  reply  submission.  On  May  29, 
2003.  the  LA  filed  a  motion  for  leave  to 
comment  on  complainant's  reply 
submission.  No  briefs  were  filed  by  any 
other  person  or  government  agency. 

The  Commission  determined  to  grant 
the  motions  for  leave.  The  Commission 
found  that  each  of  the  statutory 
requirements  of  section  337(g)(l)(A)-(E). 
19  U.S.C.  1337(g)(l)(A)-(E).  has  been 
met  with  respect  to  defaulting 
respondent  Futian.  Accordingly, 
pursuant  to  section  337(g)(1),  19  U.S.C. 
1337(g)(1),  and  Commission  rule 
210.16(c).  19  CFR  210.16(c),  the 
Commission  presumed  the  facts  alleged 
in  the  complaint  to  be  true.  The 
Commission  determined  that  the 
appropriate  form  of  relief  in  this 
investigation  is  a  limited  exclusion 
order  prohibiting  the  unlicensed  entry 
of  agricultural  tractors,  lawn  tractors, 
riding  lawnmowers,  and  components 
thereof  that  infiinge  New  Holland's 
trade  dress  as  described  in  the 
complaint  that  are  manufactured  abroad 
by  or  on  behalf  of,  or  imported  by  or  on 
behalf  of,  Futian.  The  Commission 
declined  to  infer  that  the  defaulting 
foreign  respondent  Futian  maintains 
commercially  significant  inventory  in 
the  United  States  and,  consequently, 
determined  not  to  issue  a  cease  and 
desist  order.  The  Commission  further 
determined  that  the  public  interest 
factors  enumerated  in  section  337(g)(1), 
19  U.S.C.  1337(g)(1),  do  not  preclude 
issuance  of  the  limited  exclusion  order. 
Finally,  the  Commission  determined 
that  the  bond  under  the  limited 
exclusion  order  during  the  Presidential 
review  period  shall  be  in  the  amount  of 
100  percent  of  the  entered  value  of  the 
imported  articles. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337,  and  section 
210.16(c)  of  the  Commission's  rules  of 
practice  and  procedure,  19  CFR 
210.16(c). 

By  order  of  the  Commission. 

Issued:  July  1,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-17194  Filed  7-7-03;  8:45  am) 
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Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-day  notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection; 
application  and  permit  for  permanent 
exportation  of  firearms. 


The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol.  Tobacco,  Firearms 
and  Explosives  (ATF)  has  submitted  the 
folloMfing  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  firom  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register, 
Volume  68,  Number  74,  page  19009  on 
April  17,  2003,  allowing  for  a  60  day 
comment  period. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  August  7,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503,  or 
facsimile  (202)  395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encoiuaged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(Ij  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have  ' 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Tide  of  the  Form/Collection: 
Application  and  Permit  For  Permanent 
Exportation  of  Firearms. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  9 
(5320.9).  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives,  United  States 
Department" of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Individual  or  households. 
The  form  is  used  to  obtain  permission 
to  export  firearms  and  serves  as  a 
vehicle  to  allow  either  the  removal  of 
the  firearm  bora  registration  in  the 
National  Firearms  Registration  and 
Transfer  Record  or  collection  of  an 
excise  tax.  It  is  used  by  Federal  firearms 
licensees  and  others  to  obtain  a  benefit. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  70 
respondents  will  complete  a  18  minute 
form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,050. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  July  1,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  Department  of 
Justice. 

[FR  Doc.  03-17120  filed  7-7-03;  8:45  am] 

BILLING  COOE  4410-FB-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  K^rch  18,  2003, 
Applied  Science  Labs,  Division  of 


Alltech  Associates  hic,  2701  Carolean 
Industrial  Drive,  PO  Box  440,  State 
College,  Pennsylvania  16801,  made 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufactiu«r  of  the  hisic  class  of 
controlled  substances  listed  below: 


Drug 


Metticathinone  (1237)  

N-Ethylamphetamine  (1475) 
N,N-Dimethylamphetamine  (1480) 
4-Methylaminorex     (ds     isomer) 
(1590). 

Lysergic  acid  diethylamide  (7315) 
Mescaline  (7381) 

3,4-Methylenedioxyamphetamine 
(7400). 

N-Hydroxy-3,  4. 

mettiyler>edioxyamphetamine 
(7402). 

3,4-Mettiylenedioxy-N- 
ettiylamphetamine  (7404). 

3/4- 

Methylenedioxymetttamphetam- 
ine  (7405). 

N-Ethyl- 1  -  phenylcyctohexylamine 
(7455). 

I-(I-Phenylcyclohexyl)  pyrrolidirie 

(7458). 
1-[1-  (2-Thienyt)  cydottexyl]  piper- 

idine  (7470). 

Dihydromorphine  (9145) 

Normorphine  (9313) 

1-Phenylcyclohexylamine  (7460) 

Phencydidine  (7471) 

Phenylacetone  (8501)  j 

1- 

Piperidinocydohexanecartxxiitr- 
lie  (8603). 

Cocaine  (9041) 

Codeine  (9050) 

Dihydrocodeine  (9120)  

Befizoylecgonine  (9180) 

Morphine  (9300)  

NoFoxynwrphone  (9668)  


Schedule 


The  firm  plans  to  manufocture  small 
quantities  of  the  listed  controlled 
substances  for  reference  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiue  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistance  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  September  8,  2003. 
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Dated:  June  20,  2003 
Laura  M.  Nagel, 

Deputy  Assistance  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  03-17124  Filed  7-7-03:  8:45  am] 

BIUJNG  CODE  4410-09-M 


DEPARTMEm*  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controiied 
Sut>stances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  8,  2003,  Cody 
Laboratories,  Inc.,  made  application  by 
letter  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below:   . 
Diphenoxylate  (9170) — Schedule  II 
Meperidine  (9230>— Schedule  II 
Oxymorphone  (9652)— Schedule  II 
Sufentanil  (9740)— Schedule  II 

The  firm  plans  to  manufactiu«  bulk 
material  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiire  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCD) 
and  must  be  filed  no  later  than 
September  8,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  03-17123  Filed  7-7-03;  8:45  am] 

BHJJNQ  CODE  441(M)»-M 


DEPARTiMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  21,  2003, 
Lilly  Del  Caribe,  Inc.,  Chemical  Plant, 
Kilometer  146.7,  State  Road  2, 
Mayaguez,  Puerto  Rico  00680,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 


Dextropropoxyphene  (9273),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  0. 

The  firm  plans  to  bulk  manufactiu'e 
product  for  distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  September  8,  2003. 

Dated:  June  20,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-17125  Filed  7-7-03;  8:45  am] 

BtLUNG  CODE  4410-OB-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  January  27,  2003,  and 
published  in  the  Federal  Register  on 
February  6,  2003,  (68  FR  6184), 
Noramco,  Inc.,  1440  Olympic  Drive, 
Athens.  GA  30601,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Amphetamine  

Oxycodone  (9143) 

Hydrocodone  (9193) 

Morphine  (9300)  

Thebaine  (9333)  

Sufentanil  (9740)  

Fentanyl  (9801)  

The  firm  plans  to  support  its  other 
manufacturing  facility  with 
manufactiuing  and  analytical  testing. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Noramco,  Inc.,  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Noramco,  Inc.,  to  ensure 
that  the  company's  registration  is 
consistent  with  the  public  interest.  This 


investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
comp^y's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiu^r  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  June  20,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-17126  Filed  7-7-03;  8:45  am] 

HLUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controiied 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  March  14,  2003, 
Pressure  Chemical  Company,  3419 
Smallman  Street,  Pittsburgh, 
Pennsylvania  15201,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  2,  5- 
Dimethoxyamphetamine  (7396),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  I. 

The  firm  plans  to  manufacturer  the 
substance  for  distribution  to  its 
customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacturer  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  olbjections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
enforcement  Administration,  Unitfed 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  September  8,  2003. 

Dated:  June  20,  2003. 
Laura  M .  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  03-17122  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Connnents  Requested 

ACTION:  30-Day  Notice  of  information 
collection  under  review:  extension  of  a 
currently  approved  collection;  NCJRS 
Customer  Satisfaction  Surveys. 


The  Department  of  Justice  (DOJ), 
Office  of  Justice  Programs,  has 
submitted  the  following  extension 
request  of  generic  clearance  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  Volume  68,  Number  62,  page 
15743  on  April  1,  2003.  allowing  for  a 
60  day  comment  period.  The  purpose  of 
this  notice  is  to  allow  for  an  additional 
30  days  for  public  comment  until 
August  7,  2003.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
biuden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affedted 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated,   ■ 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  Cxurently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
NCJRS  Customer  Satisfaction  Surveys. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Forms  Numbers:  NCJ-CR- 
01-00  through  NCJ-CR-Ol-07.  Office  of 
Justice  Program,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Respondents  will  be  current 
and  potential  users  of  agency  products 
and  services.  Respondents  may 
represent  Federal  agencies.  State,  local, 
and  tribal  governments,  members  of 
private  organizations,  research 
organizations,  the  media,  non-profit 
organizations,  international 
organizations,  as  well  as  facidty  and 
students.  The  piupose  of  such  surveys 

is  to  assess  needs,  identify  problems, 
and  plan  for  programmatic 
improvements  in  the  delivery  of  agency 
products  and  services. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  there  will 
be  132,130  total  respondents  for  all 
surveys  combined.  It  is  estimated  that 
mail  surveys  will  average  10  minutes  to 
complete;  Web  siuveys  will  average  6 
minutes;  phone  surveys  will  average  4 
minutes  to  complete;  and  focus  groups 
and  teleconferences  will  average  90 
minutes  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  An  estimate  of  the  annual 
public  burden  associated  with  this 
collection  is  16,995  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street, 
NW.,  Washington,  DC  20530. 

Dated:  June  30,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

(FR  Doc.  03-17121  Filed  7-7-03;  8:45  am] 

BILLING  COOE  4410-ia-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

June  25.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICR's)    " 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  these 
ICR's,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693^124  (this  is  not  a 
toll-fi«e  number)  or  E-Mail: 
reeves,  vanessa2@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attii:  OMB  Desk  Officer  for  the  Bureau 
of  Labor  Statistics  (BLS),  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  DC  20503  (202-395-7316  / 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fxmctions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. ' 

Titie:  Labor  Market  hiformation  (LMI) 
Cooperative  Agreement. 

OMB  Number:  1220-0079. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Frequency:  Monthly,  Quarterly,  and 
Annually. 

Type  of  Response:  Recordkeeping  and 
Reporting. 
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Information  collection 


Work  statenients 

BIF  (LMI  1A,  IB) 

Quarterly  automated  financial  reports  

Monttily  automated  financial  reports 

BLS  coopeiBtive  statistics  financial  report  (LMI  2A) 

Quarterty  Status  Report  (LMI  28) 

Budget  Variance  Request  Form  


Total  

Average  Totals 


Respondents 


55 
55 
48 
48 

7 
1-30 
1-55 


1-55 
55 


Frequertcy 


1 
1 

4 
•8 
12 

4 
1 


Responses 


'  Reports  are  not  received  for  end-of-quarter  monttis,  i.e.,  December,  Marcfi,  June,  Septemt)er. 


55 

55 

192 

384 

84 

4-120 

1-55 


775-945 


Time 


1-2  hr. 

1-6  hr. 

10-50  min. 

5-25  min. 

1-5  hr. 

1  fir. 

5-25  min. 


Total  fx>urs 


55-110 
55-330 
32-160 
32-160 
84-420 
4-120 
0-23 


262-1323 
793 


Total  Annualized  Capital/ Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  LMI  Cooperative 
Agreement  Includes  all  information 
needed  by  the  State  Employment 
Security  Agencies  to  apply  for  funds  to 
assist  them  to  operate  one  of  more  of  the 
five  LMI  programs  operated  by  the 
Bureau  of  Labor  Statistics,  and,  once 
awarded,  reported  on  the  status  of 
obligation  and  expenditure  of  funds  as 
well  as  close  out  the  Cooperative 
Agreement. 

Agency:  Bureau  of  Labor  Statistics. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collaction  for  which  approval 
has  expired. 

Title:  Veterans  Supplement  to  the 
CPS. 

OMB  Number:  1220-0102. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Bieimially. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  14,400. 

Number  of  Annual  Responses:  14,400. 

Estimated  Time  Per  Responses:  1 
minutes. 

Total  Burden  Hours:  240. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Veterans  supplement 
provides  information  on  the  labor  force 
status  of  disabled  veterans,  Vietnam  war 
theater  veterans,  and  recently 
discharged  veterans,  including  their 
employment  status.  The  supplement 
also  provides  information  on  veterans' 
participation  in  various  employment 
and  training  programs.  The  data 
collected  throu^  this  supplement  also 
will  be  used  by  the  Veterans 
Employment  and  Training  Service  and 
the  Department  of  Veterans  Affairs  to 
determine  policies  that  better  meet  the 


needs  of  our  Nation's  veteran 
population. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

(FR  Doc.  03-17189  Filed  7-7-03;  8:45  am] 

BILUNQ  CODE  4S10-2»-F 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

SutMnission  for  OMB  Review; 
Comment  Request 

June  26,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  writh  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  E-Mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  (ETA).  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who  . 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission 
responses. 

Type  of  Review:  New  collection. 

Agency:  Employment  and  Training 
Administration. 

Title:  Evaluation  of  the  Individual 
Training  Account  Experiment. 

OMB  Number:  1205-ONEW. 

Affected  Public:  Individuals  of 
households. 

Frequency;  One  Time. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  3,840. 

Number  of  Annual  Responses:  3,840. 

Estimated  Time  per  Response:  30 
minutes. 

Total  Burden  Hours:  1,920. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  This  ICR  seeks  OMB 
approval  for  a  follow-up  survey  to  be 
conducted  as  part  of  the  Individual 
Training  Account  (ITA)  Experiment. 
The  experiment  is  designed  to  test  three 
different  approaches  to  providing  IT  As. 
Data  from  the  follow-up  survey  of  ITA 
customers  will  be  used  to  describe 
experiences  inside  the  workforce  system 
and  labor  market  outcomes  for  ITA 
customers.  Measures  of  these 
experiences  and  outcomes  are  necessary 
to  the  evaluation  of  the  three 
approaches.  Based  on  information  from 
the  survey  and  other  data  sources,  the 
U.S.  Department  of  Labor  can  advise 
local  workforce  boards  on  how  to 
administer  their  ITA  programs. 

Ira  L.  MiUs. 

Departmental  Cleaiance  Officer. 

[FR  Doc.  03-17190  Filed  7-7-03;  8:45  am] 
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DEPARTMErfT  OF  LABOR 

Office  of  the  Secretary 

Enforcement  of  Title  VI  of  the  CWW 
Rights  Act  of  1964;  Policy  Guidance  to 
Federal  Financial  Assistance 
Recipients  Regarding  the  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  policy  guidance;  re- 
opening and  extension  of  conunent 
period. 


SUMMARY:  This  document  re-opens  and 
extends  the  period  for  filing  comments 
regarding  the  Department  of  Labor's 
POL)  Revised  Guidance  to  Federal 
Financial  Assistance  Recipients 
Regarding  the  Title  VI  Prohibition 
Against  National  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons  (Revised  DOL  Recipient  LEP 
Guidance). 

DATES:  Comments  must  be  submitted  on 
or  before  August  7,  2003. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Ms. 
Annabelle  T.  Lockhart,  Director,  Civil 
Rights  Center,  U.S.  Department  of  Labor. 
200  Constitution  Ave.,  NW.,  Room  N- 
4123.  Washington,  DC  20210. 
Commenters  wishing  acknowledgment 
of  their  comments  must  submit  them  by 
certified  mail,  return  receipt  requested. 
Please  be  advised  that  mail  delivery  to 
federal  buildings  in  the  Washington.  DC 
metropolitan  area  may  experience 
delays  due  to  concerns  about  anthrax 
contamination.  Comments  may  also  be 
transmitted  by  facsimile  to  (202)  693- 
6505  or  by  e-mail  to 
cmlrightscenter®doI.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Annabelle  Lockhart  or  Naomi  Barry- 
Perez  at  the  Civil  Rights  Center,  U.S. 
Department  of  Labor.  200  Constitution 
Ave..  NW..  Room  N-4123.  Washington. 
DC  20210.  Telephone:  202-693-6500; 
TTY:  202-693-«515.  Arrangements  to 
receive  the  Guidance  in  an  alternative 
format  may  be  made  by  contacting  the 
named  individuals. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  May  29,  2003  (68  FR 
32290),  the  Department  of  Labor 
published  "Revised  Guidance  to  Federal 
Financial  Assistance  Recipients 
Regarding  the  Title  VI  Prohibition 
Against  National  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons  (Revised  DOL  Recipient  LEP 
Guidance).  Interested  persons  were 
requested  to  submit  comments  on  or 
before  June  30,  2003. 


Due  to  technological  difficulties,  the 
email  account  of  the  Department  of 
Labor  Civil  Rights  Center 
{civilrightscenter@dol.gov]  was  unable 
to  receive  incoming  messages.  Messages 
sent  to  this  email  account  prior  to  June 
27,  2003,  were  not  received  and  cannot 
be  retrieved.  In  order  to  provide 
commenters  with  an  opportunity  to 
resubmit  comments,  the  comment 
period  for  the  Revised  DOL  Recipient 
LEP  Guidance  is  extended  to  August  7, 
2003. 

Signed  in  Washington.  DC  this  1st  of  lulv 
2003. 

Patricic  Pizzella, 

Assistant  Secretary  for  Administration  and 
Management. 

[FR  Doc.  03-17188  Filed  7-7-03;  8:45  am) 
nujNG  CODE  45^^-^3-p 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Exemption  Application  No.  O-10988  •fa/.] 

Prohibited  Transaction  Exemption 
2003-20;  Grant  of  Indlviduai 
Exemptions;  Deutsche  Banic 
Securities,  inc.  and  Ito  Affiliates 

AGENCY:  Employee  Benefits  Security 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 


SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  fi-om  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  apphcation  has 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Pubhc  conmients  were 


received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996). 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836. 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Deutsche  Bank  Securities  Inc.  and  Its 
A£Sliates  Located  in  New  York,  NY 

[Prohibited  Transaction  Exemption  2003-20; 
Exemption  Application  No.  D-10988] 

Exemption 

The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(cKl)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  any 
purchase  or  sale  of  securities,  in  the 
context  of  a  portfolio  liquidation  or 
restructuring,  between  (i)  Deutsche 
Bank  Securities  Inc.  (DBSI)  and  its 
cvurent  and  futiire  affiliates,  including 
certain  foreign  broker-dealers  or  banks 
(the  Foreign  Affiliates,  as  defined  in 
Section  m  below),  (collectively,  the 
Applicant)  and  (ii)  employee  benefit 
plans  (the  Plans)  with  respect  to  which 
the  Applicant  is  a  party  in  interest, 
provided  that  the  conditions  set  forth  in 
Section  II  are  satisfied. 

Section  U— Conditions 

A.  The  Applicant  customarily 
purchases  and  sells  securities  for  its 
own  accoimt  in  the  ordinary  course  of 
its  business  as  a  broker-dealer  or  bank; 

B.  The  Applicant  (including  an 
affiliate)  does  not  have  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  Plan  assets  involved 
in  the  transaction,  nor  renders 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  with  respect  to 
those  assets. 
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Notwithstanding  the  foregoing,  the 
Applicant  may  be  a  directed  trustee  (as 
defined  in  Section  III  below)  with 
respect  to  the  Plan  assets  involved  in 
the  transaction. 

In  addition,  although  the  Applicant 
does  not  have  discretionary  authority  or 
control  over  such  Plan  assets  at  the  time 
of  the  transaction  and  has  not  used  its 
.  discretion  to  appoint  the  transition 
broker-dealer,  it  may  act  as  a  fiduciary 
with  respect  to  the  Plan  assets  involved 
in  the  transaction,  solely  as:  (i)  The 
investment  manager  of  such  assets  to  be 
'managed  as  an  Index  or  Model-Driven 
Fund;  or  (ii)  the  investment  manager  of 
such  assets  who  supplies  a  list  of 
securities  or  other  investments  to  be 
purchased,  which  list  is  prepared 
without  regard  to  the  identity  of  the 
broker-dealer  and  without  reference  to 
the  portfolio  being  liquidated  or 
restructxued,  and  is  substantially  the 
same  list  that  would  be  provided  to 
other  similarly  situated  investors  with 
substantially  similar  investment 
guidelines  and  objectives,  or  is 
substantially  similar  to  the  investments 
in  existing  portfolios  managed  in  the 
same  style. 

Lastly,  a  transaction  will  not  fail  to 
meet  the  requirements  of  this  section  if 
the  Applicant  is  being  terminated  as  a 
manager  of  the  Plan  assets  involved  in 
the  transaction,  its  investment 
discretion  is  terminated  prior  to  the 
commencement  of  the  portfolio 
liquidation  or  restructuring,  and  the 
Applicant  has  not  used  its  discretion  to 
appoint  the  transition  broker-dealer; 

C.  The  transaction  is  a  purchase  or 
sale,  for  no  consideration  other  than 
cash; 

D.  The  terms  of  any  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  a  comparable  arm's  length 
transaction  with  an  imrelated  party; 

E.  An  Independent  Fiduciary  has 
given  prior  approval  that  the  transaction 
may  be  effectuated  as  a  principal 
transaction  and  at  a  price  that — 

(1)  For  an  equity  security,  is  specified 
in  advance  by  the  Independent 
Fiduciary  and  is  a  stated  dollar  amount, 
or  is  based  on  an  objective  measure  (as 
of  a  specified  date  or  dates),  including, 
but  not  limited  to,  the  closing  price,  the 
opening  price,  or  the  volume-weighted 
average  price;  or 

(2)  For  a  fixed  income  security,  is  a 
stated  dollar  amount,  or  is  within  the 
bid  and  asked  spread,  as  of  the  close  of 
the  relevant  market  (or  another 
predetermined  time  on  a  specified  date 
or  dates),  as  reported  by  an  independent 
third  party  reporting  service  or  a 
publicly  available  electronic  exchange 
or  trading  system; 


F.  In  the  case  where  the  price  for  any 
transaction  is  not  based  on  an  objective 
measure,  the  Independent  Fiduciary  has 
given  prior  approval  for  the  transaction, 
specifying  whether  the  transaction  is  to 
be  agency  or  principal,  either  on  a 
«eciuity-by-seciuity  basis,  or  based  on 
the  whole  portfolio  or  an  identifiable 
petrt  of  the  portfolio  (such  as  all  debt 
securities,  all  equity  securities,  all 
domestic  seciuities,  or  the  like); 

G.  All  purchases  and  sales  executed 
on  a  principal  basis  are  effected  within 
two  days  following  the  Independent 
Fiduciary's  direction  to  purchase  or  sell 
a  given  security — except  that,  with  the 
approval  of  the  Independent  Fiduciary, 
the  Applicant  may  extend  such  initial 
period  for  a  time  not  exceeding  two 
additional  days,  on  the  same  terms; 

H.  The  Independent  Fiduciary  is 
furnished  with  confirmations  including 
the  relevant  information  required  under 
Rule  lOb-10  of  the  Seciuities  Exchange 
Act  of  1934  (the  1934  Act),  to  the  extent 
required  under  Rule  lOb-10,  as  well  as 
a  report,  within  five  business  days  after 
the  transaction  is  completed,  containing 
the  following  information  with  res(>ect 
to  each  security: 

(1)  The  identity  of  the  security; 

(2)  The  date  on  which  the  transaction 
occurred; 

(3)  The  quantity  and  price  of  the 
securities  involved;  and 

(4)  Whether  the  transaction  was 
executed  with  the  Applicant  as 
principal  or  agent; 

I.  Each  Plan  shall  have  total  net  assets 
with  a  value  of  at  least  $100  million.  For 
purposes  of  the  net  assets  test,  where  a 
group  of  Plans  is  maintained  by  a  single 
employer  or  controlled  group  of 
employers,  as  defined  in  section 
407(d)(7)  of  the  Act.  the  $100  million 
net  assets  requirement  may  be  met  by 
aggregating  the  assets  of  such  Plans,  if 
the  assets  are  pooled  for  investment 
purposes  in  a  single  master  trust; 

J.  The  Applicant  complies  with  all 
applicable  securities  or  banking  laws 
relating  to  the  transaction; 

K.  Any  Foreign  Affiliate  is  a  registered 
broker-dealer  or  bank  subject  to 
regulation  by  a  governmental  agency,  as 
described  in  Section  ni,  B,  and  is  in 
compliance  with  all  applicable  rules 
and  regulations  thereof  in  connection 
with  any  transaction  covered  by  the 
exemption; 

L.  Any  Foreign  Affiliate,  in 
connection  with  any  transaction 
covered  by  the  exemption,  is  in 
compliance  with  the  requirements  of 
Rule  15a-6  (17  CFR  240.15a-6)  of  the 
1934  Act,  and  Securities  and  Exchange 
Commission  (SEC)  interpretations 
thereof,  providing  for  foreign  affiliates  a 


limited  exemption  from  U.S.  broker- 
dealer  registration  requirements; 

M.  Prior  to  any  transaction,  the 
Foreign  Affiliate  enters  into  a  written 
agreement  with  the  Plan  in  which  the 
Foreign  Affiliate  consents  to  the 
jurisdiction  of  the  courts  of  the  United 
States  for  any  civil  action  or  proceeding 
brought  in  respect  of  the  subject 
transactions.  In  this  regard,  the  Foreign 
Affiliate  must  (i)  agree  to  submit  to  the 
jiuisdiction  of  the  United  States;  (ii) 
agree  to  appoint  an  agent  for  service  of 
process  in  the  United  States,  which  may 
be  an  affiliate  (the  Process  Agent);  and 
(iii)  consent  to  service  of  process  on  the 
Process  Agent; 

N.  The  Applicant  maintains,  or  causes 
to  be  maintained,  within  the  United 
States  for  a  period  of  six  years  iroia  the 
date  of  any  transaction,  such  records  as 
are  necessary  to  enable  the  persons 
described  in  Paragraph  O,  below,  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  party  in  interest  with  respect  to 
a  Plan,  other  than  the  Applicant,  shall 
not  be  subject  to  a  civil  penalty  under 
section  502(i)  of  the  Act,  or  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  such  records  are  not 
maintained,  or  not  available  for 
examination,  as  required  by  Paragraph 
0;and 

(2)  This  record-keeping  condition 
shall  not  be  violated  if,  due  to 
circumstances  beyond  the  Applicant's 
control,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period;  and 

O.  Notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  5.04 
of  the  Act,  the  Applicant  makes  the 
records  referred  to  in  Paragraph  N, 
above,  unconditionally  available  within 
the  United  States  during  normal 
business  hoius  at  their  customary 
location  to  the  following  persons  or  a 
duly  authorized  representative  thereof: 
(1)  The  Department,  the  Internal 
Revenue  Service,  or  the  SEC;  (2)  any 
fiduciary  of  a  Plan;  (3)  any  contributing 
employer  to  a  Plan;  (4)  any  employee 
organization  any  of  whose  members  are 
covered  by  a  Plan;  and  (5)  any 
participant  or  beneficiary  of  a  Plan.- 
However,  none  of  the  persons  described 
in  Items  (2)  through  (5)  of  this 
subsection  is  authorized  to  examine  the 
trade  secrets  of  the  Applicant,  or 
conunercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III— Definitions 

A.  The  term  "DBSI"  means  Deutsche 
Bank  Securities  Lie.  DBSI  and  its 
domestic  affiliates  must  be  one  of  the 
following:  (i)  A  broker-dealer  registered 
under  the  1934  Act;  (ii)  a  reporting 
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dealer  who  makes  primary  markets  in 
securities  of  the  United  States 
Government  or  of  any  agency  of  the 
United  States  Government 
("Government  securities")  and  reports 
daily  to  the  Federal  Reserve  Bank  of 
New  York  its  positions  with  respect  to 
Government  securities  and  borrowings 
thereon;  or  (iii)  a  bank  supervised  by  the 
United  States  or  a  State.  DBS!  and  its 
current  and  future  affiliates,  including 
the  Foreign  Affiliates  (as  defined  in 
Paragraph  C,  below),  are  collectively 
referred  to  herein  as  "the  Applicant." 

B.  The  term  "affiliate"  shall  include: 
(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controUing,  controlled  by,  or  under 
common  control  with  such  person;  (2) 
any  officer,  director,  or  partner, 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  person; 
and  (3)  any  corporation  or  partnership 
of  which  such  person  is  an  officer, 
director  or  partner.  For  purposes  of  this 
definition,  the  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

C.  The  term  "Foreign  Affiliate"  means 
an  affiliate  of  DBSI  that  is  subject  to 
regulation  as  a  broker-dealer  or  bank  by: 
(1)  The  Securities  and  Futures  Authority 
or  the  Financial  Services  Authority  in 
the  United  Kingdom,  (2)  the  Federal 
Authority  for  Financial  Services  . 
Supervision,  i.e.,  der  Bundesanstalt  fuer 
Finanzdienstleistungsaufsicht  (the 
BAFin)  in  Germany,  (3)  the  Ministry  of 
Finance  and/or  the  Tokyo  Stock 
Exchange  in  Japan;  (4)  the  Ontario 
Securities  Commission  and/or  the 
Investment  Dealers  Association,  or  the 
Office  of  the  Superintendent  of 
Financial  Institutions,  in  Canada.  (5)  the 
Swiss  Federal  Banking  Commission  in 
Switzerland,  or  (6)  the  Australian 
Prudential  Regulation  Authority  or  the 
Australian  Seciuities  &  Investments 
Commission,  and/or  the  Australian 
Stock  Exchange  Limited,  in  Australia,  or 
any  governmental  regulatory  authority 
that  is  a  successor  in  interest  to  any 
such  regulator. 

D.  The  term  "seciuity"  shall  include 
equities,  fixed  income  securities, 
options  on  equity  or  fixed  income 
seciirities,  government  obhgations,  and 
any  other  instrument  that  constitutes  a 
security  under  U.S.  securities  laws.  The 
term  "security"  does  not  include  swap 
agreements  or  other  notional  principal 
contracts. 

E.  The  term  "index"  means  a 
securities  index  that  represents  the 
investment  performance  of  a  specific 
segment  of  die  public  market  for  equity 


or  debt  seciuities  in  the  United  States 
and/or  foreign  countries,  but  only  if— 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(i)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice,  or  securities 
brokerage  services  to  institutional 
clients, 

(ii)  A  publisher  of  financial  news  or 
information,  or 

(iii)  A  public  securities  exchange  or 
association  of  securities  dealers; 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  the  Applicant;  and 

(3)  The  index  is  a  generally  accepted 
standardized  index  of  securities  that  is 
not  specifically  tailored  for  the  use  of 
the  Applicant. 

F.  The  term  "Index  Fund"  means  any 
investment  fund,  account,  or  portfolio 
trusteed  or  managed  by  the  Applicant, 
in  which  one  or  more  investors  invest, 
and — 

(1)  Which  is  designed  to  track  the  rate 
of  return,  risk  profile,  and  other 
characteristics  of  an  independently 
maintained  securities  index  (as  "index" 
is  defined  in  Paragraph  E,  above)  by 
either  (i)  replicating  the  same 
combination  of  securities  that  compose 
such  index,  or  (ii)  sampling  the 
securities  that  compose  such  index 
based  on  objective  criteria  and  data; 

(2)  For  which  the  Applicant  does  not 
use  its  discretion,  or  data  within  its 
control,  to  affect  the  identity  or  amount 
of  securities  to  be  purchased  or  sold; 

(3)  That  contains  "plan  assets"  subject 
to  the  Act,  pursuant  to  the  Department's 
regulations  (see  29  CFR  2510.3-101, 
Definition  of  "plan  assets" — plan 
investments);  and 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  that  is  intended  to  benefit  the 
Applicant  or  any  party  in  which  the 
Applicant  may  have  an  interest. 

G.  The  term  "Model-Driven  Fund" 
means  any  investment  fund,  account,  or 
portfolio  trusteed  or  managed  by  the 
Applicant,  in  which  one  or  more 
investors  invest,  and — 

(1)  Which  is  composed  of  securities, 
the  identity  of  which  and  the  amount  of 
which,  are  selected  by  a  computer 
model  that  is  based  on  prescribed 
objective  criteria  using  independent 
third  party  data,  not  within  the  control 
of  the  Manager,  to  transform  an  Index 
(as  defined  in  Paragraph  E,  above); 

(2)  Which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Department's  regulations  (see  29  CFR 
2510.3-101,  Definition  of  "plan 
assets" — ^plan  investments);  and 


(3)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund,  or  the  utilization  of  any  specific 
objective  criteria,  that  is  intended  to 
benefit  the  Applicant  or  any  party  in 
which  the  Applicant  may  have  an 
interest. 

H.  The  term  "Plan"  means  an 
employee  benefit  plan  that  is  subject  to 
the  fiduciary  responsibility  provisions 
of  the  Act. 

I.  The  term  "Independent  Fiduciary" 
means  a  fiduciary  of  a  Plan  who  is 
unrelated  to,  and  independent  of,  the 
Applicant.  For  purposes  of  the 
exemption,  a  Plan  fiduciary  will  be 
deemed  to  be  unrelated  to,  and 
independent  of,  the  Applicant  if  such 
fiduciary  represents  that  neither  such 
fiduciary,  nor  any  individual 
responsible  for  the  decision  to  authorize 
or  terminate  authorization  for 
transactions  described  in  Section  I,  is  an 
officer,  director,  or  highly  compensated 
employee  (within  the  meaning  of 
section  4975(e)(2)(H)  of  the  Code)  of  the 
Applicant  and  represents  that  such 
fiduciary  shall  advise  the  Applicant  if 
those  facts  change. 

(1)  Notwithstanding  anything  to  the 
contrary  in  this  Section  m.  I,  a  fiduciary 
is  not  independent  if: 

(i)  Such  fiduciary  direcUy  or 
indirectiy  controls,  is  controlled  by,  or 
is  under  common  control  with  the 
Applicant; 

(ii)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  the  Applicant 
for  his  or  her  own  personal  account  in 
connection  with  any  transaction 
described  in  the  exemption; 

(iii)  Any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  die 
Code)  of  the  Applicant,  responsible  for 
the  transactions  described  in  Section  I, 
is  an  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  die 
Code)  of  th»Plan  sponsor  or  the 
fiduciary  responsible  for  the  decision  to 
authorize  or  terminate  authorization  for 
transactions  described  in  Section  I. 
However,  if  such  individual  is  a  director 
of  the  Plan  sponsor  or  the  responsible 
fiduciary,  and  if  he  or  she  abstains  fitim 
participation  in  (A)  the  choice  of  the 
Plan's  broker-dealer  or  bank  executing 
the  transactions  covered  herein,  and  (B) 
the  decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  I,  dien  Section  m,  I(l)(iii) 
shall  not  apply. 

(2)  The  term  "officer"  means  a 
president,  any  vice  president  in  chai^ 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
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or  finance),  or  any  other  officer  who 
performs  a  policy-making  function  for 
the  entity. 

J.  The  term  "directed  trustee"  means 
a  Plan  trustee  whose  powers  and  duties 
with  resj)ect  to  any  assets  of  the  Plan 
involved  in  the  portfolio  liquidation  or 
restructxiring  are  limited  to  (i)  the 
provision  of  nondiscretionary  trust 
services  to  the  Plan,  and  (ii)  duties 
imposed  on  the  trustee  by  any  provision 
or  provisions  of  the  Act  or  the  Code. 
The  term  "nondiscretionary  trust 
services"  means  custodial  services  and 
services  ancillary  to  custodial  services, 
none  of  which  services  is  discretionary. 
For  purposes  of  the  exemption,  a  person 
who  is  otherwise  a  directed  trustee  will 
not  fail  to  be  a  directed  trustee  solely  by 
reason  of  having  been  delegated,  by  the 
sponsor  of  a  master  or  prototype  Plan, 
the  power  to  amend  such  Plan. 
EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  February  6,  2003. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exepiption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  6,  2003  at  68  FR  6187. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption  (the  Proposal).  The 
comment  was  submitted  by  the 
Applicant,  who  requested  certain 
modifications  to  the  operative  language 
as  discussed  below.  Some  additional 
editorial  changes  have  been  made  by  the 
Department  to  improve  clarity  and 
readabihty  of  the  final  exemption. 

1.  The  Applicant  wished  to  revise 
Section  II.B.  of  the  Proposal  {68  FR 
6188,  center  column)  to  clarify  that  this 
condition  permits  situations  where  the 
Applicant  is  both  the  legacy  and  the 
destination  manager  and  permits  legacy 
or  destination  positions  in  all 
investments,  not  just  securities 
(although  the  exemption  for  principal 
transactions  covers  only  securities). 

Thus,  Section  II.B.  has  been  revised  to 
read  as  follows  (note  bracketed 
deletions  and  italicized  additions): 

B.  INeither]  The  Applicant  (including  an 
affiliate)  [nor  an  affiliate  thereof  has]  does 
not  have  discretionary  authority  or  control 
with  respect  to  the  investment  of  the  Plan 
assets  involved  in  the  transaction,  [or]  nor 
renders  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets. 

Notwithstanding  the  foregoing,  the 
Applicant  may  be  a  directed  trustee  (as 
defined  in  Section  III  below)  with  respect  to 
the  Plan  assets  involved  in  the  transaction. 

[The  original  third  paragraph  has  been 
moved  to  the  end  of  Section  II.B.) 


In  addition,  (a  transaction  will  not  fail  to 
meet  the  requirements  of  this  section  solely 
because  the  Applicant  is  being  retained  as  an 
investment  manager  with  respect  to  the  Plan 
assets  involved  in  the  transaction,  provided 
that:)  although  the  Applicant  does  not  have 
discretionary  authority  or  control  over  such 
Plan  assets  at  the  time  of  the  tmnsaction  and 
Jias  not  used  its  discretion  to  appoint  the 
transition  broker-dealer,  it  way  act  as  a 
fiduciary  with  respect  to  the  Plan  assets 
involved  in  the  transaction,  solely  as:  (i)  [the 
Applicant  has  not  used  its  discretion  to 
appoint  the  transition  broker-dealer;  (ii)]  the 
investment  manager  of  such  assets  to  be 
managed  as  an  Index  or  Model-Driven  Fund; 
or  (ii)  [(iii)]  the  investment  manager  of  such 
assets  who  supplies  a  list  of  securities  or 
other  investments  to  be  purchased,  which  list 
is  prepared  without  regard  to  the  identity  of 
the  broker-dealer  and  without  reference  to 
the  portfolio  being  liquidated  or  restructured 
[(i.e.,  the]  and  is  substantially  the  same  list 
[is  substantially  the  same  as)  that  would  be 
provided  to  other  similarly  situated  investors 
with  substantially  similar  investment 
guidelines  and  objectives,  or  (consists  of)  is 
substantially  similar  [the  same  securities  as 
those  in  other)  to  the  investments  in  existing 
[investment)  portfolios  managed  in  the  same 
style. 

Lastly,  [this  condition  will  be  deemed 
satisfied)  a  transaction  will  not  fail  to  meet 
the  requirements  of  this  section  if  the 
Applicant  is  being  terminated  as  a  manager 
of  the  Plan  assets  involved  in  the  transaction, 
[the  termination  is  effective)  its  investment 
discretion  is  terminated  prior  to  the 
commencement  of  the  portfolio  liquidation 
or  restructuring,  and  the  Applicant  has  not 
used  its  discretion  to  appoint  the  transition 
broker-dealer. 

2.  The  Applicant  wished  to  eliminate 
the  requirement  in  Section  II.G.  of  the 
Proposal  (68  FR  at  6188,  colxmm  3)  that 
the  covered  securities  be  "publicly 
traded."  According  to  the  Applicant,  the 
Independent  Fiduciary  can  assess  the 
fairness  of  pricing  for  a  non-publicly- 
traded  security  by  one  of  the  following 
means:  (i)  Review  the  value  at  which  the 
security  is  being  carried  by  the  Plan;  (ii) 
review  the  price  that  other  dealers  are 
quoting  and  the  prices  at  which  the 
security  has  been  trading  in  the  recent 
past;  or  (iii)  canvass  other  holders  of  the 
security  regarding  an  appropriate 
trading  price. 

Further,  the  Applicant  wished  to 
revise  Section  II.G(2)  of  this  condition 
(68  FR  at  6188,  column  3)  so  that  the 
Independent  Fiduciary  and  the  bank  or 
broker-dealer  may  agree  on  other 
objective  price  references  besides  "close 
of  market." 

Accordingly,  Section  II.G.,  which  has 
been  relettered  Section  D.E.  in  sequence 
(while  old  Section  lI.E.  is  now  II.F.,  and 
old  Section  II.F.  is  now  n.G.),  has  been 
revised  to  read  as  follows  (note 
bracketed  deletions  and  italicized 
additions): 


E.  [Prior  to  any  transaction,  the]  An 
Independent  Fiduciary  has  given  prior 
approval  [agrees)  that  the  transaction 
[purchase  or  sale  of  a  security,  which  must 
be  one  that  is  publicly  traded,)  may  be 
effectuated  [through]  as  a  principal 
transaction  and  at  a  price  that — 

(1)  [in  the  case  of]  for  an  equity  security, 
is  specified  in  advance  by  the  Independent 
Fiduciary  and  is  a  stated  dollar  amount,  or 
is  based  on  an  objective  measure  (as  of  a 
specified  date  or  dates),  including,  but  not 
limited  to,  the  closing  price,  the  opening 
price,  or  the  volume-weighted  average  price; 
or 

(2)  [in  the  case  of]  for  a  fixed  income 
security,  is  a  stated  dollar  amount,  or  is 
within  the  bid  and  asked  spread,  as  of  the 
close  of  the  relevant  market  [or  another 
predetermined  time  on  a  specified  date  or 
dates),  as  reported  by  an  independent  third 
party  reporting  service  or  a  publicly  available 
electronic  exchange  or  trading  system. 

Further,  Section  lI.E.  of  the  Proposal 
(68  FR  at  6188,  colvmin  3),  which  has 
been  relettered  Section  II.F,  has  been 
revised  to  read  as  follows  (note 
bracketed  deletions  and  italicized 
additions): 

F.  In  the  case  where  the  price  for  any 
transaction  is  not  based  on  an  objective 
measure,  [An]  the  Independent  Fiduciary  has 
given  prior  approval  for  the  transaction, 
specifying  [(solely  in  the  case  where  the  price 
for  any  principal  transaction  is  not  based  on 
an  objective  measure)]  whether  the 
transaction  is  to  be  agency  or  principal  *   *   * 

Also,  Section  II.F.  of  the  Proposal  (68 
FR  at  6188,  column  3),  which  has  been 
relettered  Section  n.G,  has  been  revised 
by  adding  the  italicized  language: 

G.  All  purchases  and  sales  executed  on  a 
principal  basis  are  effected  within  two  days 
following  the  Independent  Fiduciary's 
direction  to  purchase  or  sell  a  given 
security — except  that,  with  the  approval  of 
the  Independent  Fiduciary,  the  Applicant 
may  extend  such  initial  period  for  a  time  not 
exceeding  two  additional  days,  on  the  same 
terms. 

3.  Regarding  Section  n.H.  of  the 
Proposal  (68  FR  6188,  column  3).  the 
Applicant  noted  that  this  condition 
requires  a  Rule  10b- 10  confirmation  to 
be  sent  for  every  trade,  although  some 
trades  do  not  require  such 
confirmations. 

Thus,  Section  II.H.  has  been  revised  to 
read  as  follows  (note  bracketed 
deletions  and  italicized  additions): 

H.  The  Independent  Fiduciary  is  furnished 
with  confirmations  including  the  relevant 
information  required  under  Rule  lOb-10  of 
the  Securities  Exchange  Act  of  1934  (the 
1934  Act),  to  the  extent  required  under  Rule 
lOB-lO,  as  well  as  a  report,  within  five 
business  days  [of]  after  the  transaction  is 
completed,  containing  the  following 
information  with  respect  to  each  seciu-ity 


4.  Finally,  regarding  Section  III.C.  of 
the  Proposal  (68  FR  6189,  center 
column),  the  Applicant  noted  that,  in 
foreign  jurisdictions,  the  authority  to 
regulate  securities  transactions  may 
change  from  agency  to  agency,  from 
time  to  time,  or  the  legal  name  of  the 
appropriate  regulator  may  change. 

Thus,  Section  III.C.  has  been  revised 
by  adding  the  italicized  language  at  the 
end  of  clause  (6): 

C.  The  term  "Foreign  Affiliate"  means  an 
affihate  of  DBSI  that  is  subject  to  regulation 
as  a  broker-dealer  or  bank  by:  (1)  *   *   *,  or 
(6)  *   *   *,  and/or  the  Australian  Stock 
Exchange  Limited,  in  Australia,  or  any 
govemmenta}  regulatory  authority  that  is  a 
successor  in  interest  to  any  such  regulator. 

The  Department  concurs  in  the 
Applicant's  requested  changes  to  the 
operative  language  of  this  final 
exemption.  Accordingly,  based  upon  the 
information  contained  in  the  entire 
record,  the  Department  has  determined 
to  grant  the  proposed  exemption  as 
modified  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

Arizona  Machinery  Group,  Inc.  (AMG) 
Located  in  Avondale,  Arizona 

(Prohibited  Transaction  Exemption  2003-21; 
Exemption  Application  No,  D-l ll42j 

Exemption 

Section  I.  Transactions  Covered 

The  restrictions  of  sections  406(a), 
(b)(1)  and  (b)(2),  and  407(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (a)  The  acquisition  by 
the  Arizona  Machinery  Group 
Employees'  Profit  Sharing  Retirement 
Plan  (the  Plan)  of  customer  notes 
acquired  from  the  Plan  sponsor,  AMG, 
or  from  any  successor  employer  which 
sponsors  the  Plan  at  the  time  of  the 
acquisition  of  such  customer  note,  or 
horn  any  other  employer  which  at  the 
time  of  the  acquisition  of  such  customer 
note  has  adopted  the  Plan  (including 
employers  which  adopt  the  Plan 
subsequent  to  the  date  of  this 
exemption)  and  which  generates 
customer  notes  as  defined  herein  in 
Section  III  (B),  or  from  any  affiliate  of 
any  such  employer;  (b)  the  Plan's 
holding  of  the  customer  notes,  if  the 
notes  acquired  and  held  by  the  Plan  are 
guaranteed  by  the  respective  employer 
or  affiliate,  which  accepted  and  held  the 
customer  notes  prior  to  their  acquisition 
by  the  Plan,  as  well  as  by  AMG  (when 
the  customer  note  was  accepted  and 
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held  by  an  employer  other  than  AMG); 
and  (c)  the  repurchase  of  customer  notes 
from  the  Plan  by  the  employer  or 
affiliate  which  initially  transferred  those 
notes  to  the  Plan;  provided  that,  with 
respect  to  each  such  transaction,  the 
conditions  set  forth  below  in  Section  II 
are  met. 

Section  H.  Conditions 

(a)  The  transaction  is  on  terms  that  are 
at  least  as  favorable  to  the  Plan  as  an 
arm's-length  transaction  with  an 
unrelated  party. 

(b)  Prior  to  the  consummation  of  a 
transaction  described  in  section  I  of  this 
exemption,  the  transaction  is  approved 
on  behalf  of  the  Plan  by  a  qualified 
fiduciary  who  is  independent  of  any  of 
the  sponsoring  or  adopting  employers  or 
affiliates  of  the  employer(s){an 
Independent  Fiduciary),  upon  a 
determination  made  by  such 
Independent  Fiduciary  that  the  other 
conc&tions  of  this  exemption  will  be 
satisfied.  The  Independent  Fiduciary 
shall  acknowledge  his  or  her  plan 
fiduciary  status  under  the  Act  in  writing 
with  respect  to  the  transactions.  For 
piu^oses  of  this  paragraph,  a  person  is 
independent  of  an  employer  even 
though  he  or  she  was  selected  by  AMG 
or  an  adopting  employer  (or  by  a  person 
with  an  interest  in  such  employer)  if  he 
or  she  has  no  other  interest  in  the 
transaction  for  which  an  exemption  is 
sought  that  might  affect  his  or  her  best 
judgment  as  a  fiduciary  under  the  Act. 

(c)  The  Plan's  continuing  rights  under 
the  terms  and  conditions  of  the  acquired 
customer  notes,  and  under  this 
exemption,  shall  be  monitored  and 
enforced  on  behalf  of  the  Plan  by  the 
same  or  another  Independent  Fiduciary 
who  is  independent  of  any  of  the 
sponsoring  or  adopting  employers  and 
who  has  acknowledged  his  or  her 
fiduciary  status  and  liability  as 
described  in  paragraph  (B)  of  this 
section.  The  Independent  Fiduciary 
shall  be  responsible  for  taking  all 
appropriate  actions  necessary  to  protect 
the  Plan's  rights  with  regard  to  the 
safety  and  collection  of  the  notes 
purchased  by  the  Plan.  These  actions 
shall  include,  but  not  be  limited  to, 
ascertaining  that  payments  are  received 
timely,  diligently  pursuing  the  receipt  of 
delinquent  payments  and  enforcing  the 
employer's  or  affiliates'  guarantees  to 
repurchase  delinquent  notes,  with 
accrued  interest,  as  described  in 
paragraph  (e)  of  this  section. 

(d)  The  acquisition  of  a  customer  note 
from  AMG,  an  adopting  employer,  or  an 
affiliate,  shall  not  cause  the  Plan  to  hold 
immediately  following  the  acquisition: 
(i)  more  than  twenty-five  percent  (25%), 
in  the  aggregate,  of  the  current  value  (as 


defined  in  section  3(26)  of  the  Act)  of 
Plan  assets  in  customer  notes  of  AMG,  . 
adopting  employers  or  affiliates,  or  (ii) 
more  than  five  percent  (5%)  of  the 
current  value  of  Plan  assets  in  the  notes 
of  any  one  customer  who  is  the  obligor 
under  such  notes. 

(e)  An  employer  or  affiliate  from 
which  the  Plan  acquires  a  customer 
note,  as  well  as  AMG  (when  the 
customer  note  was  acquired  from  an 
employer  other  than  AMG),  guarantees 
in  writing  the  immediate  repayment  of 
the  outstanding  balance  of  the  notes  and 
accrued  interest  in  the  event  that  the 
note  is  more  than  60  days  in  arrears  or 
if  other  events  occur  that,  in  the  opinion 
of  the  Independent  Fiduciary  referred  to 
in  paragraph  (b)  and  (c)  of  section  D. 
impair  the  safety  of  the  note  as  a  Plan 
investment.  The  Independent  Fiduciary 
may,  at  his  or  her  discretion,  grant  an 
additional  30-day  extension  before 
repurchase  of  the  note  by  an  employer 
or  affiliate  is  necessary  upon  a  petition 
by  the  employer  or  affiliate,  if  the 
fiduciary  determines,  after  consultation 
with  the  employer  or  affiliate,  that  such 
an  extension  is  in  the  best  interests  of 
the  participants  and  beneficiaries  of  the 
Plan.  The  other  events  (of  impairment) 
referred  to  above  include,  but  are  not 
limited  to,  the  following: 

(1)  The  obligor  on  the  note  fails  to 
comply  with  any  terms  or  conditions  of 
the  note; 

(2)  The  obligor  becomes  insolvent, 
commits  an  act  of  bankruptcy,  makes  an 
assigiiment  for  the  benefit  of  creditors  or 
a  liquidating  agent,  offers  a  composition 
or  extension  to  creditors  or  makes  a  bulk 
sale; 

(3)  Any  proceeding,  suit  or  action  at 
law,  in  eqiuty,  or  under  any  of  the 
provisions  of  Title  11  of  the  United 
States  Bankruptcy  Code  (11  U.S.C.  101 
et  seq.]  or  amendments  thereto  for 
reorganization,  composition,  extension, 
arrangements,  receivership,  liquidation 
or  dissolution  is  begim  by  or  against  the 
obligor; 

(4)  A  receiver  of  any  property  of  the 
obligor  is  appointed  under  any 
jurisdiction  at  law  or  in  equity;  or 

(5)  The  obligor  fails  to  take  proper 
care  of  or  abandons  the  property  being 
financed  by  the  note. 

(f)  The  Plan  receives  adequate 
security  for  the  note.  For  piuposes  of 
this  exemption,  the  term  "adequate 
security"  means  that  the  note  is  seciu«d 
by  a  perfected  security  interest  in  the 
property  piu-chased  by  the  obligor  on 
the  note  so  that  if  the  security  is 
foreclosed  upon,  or  otherwise  disposed 
of,  in  default  of  repa)nment  of  the  loan, 
the  value  and  liquidity  of  the  seciuity  is 
such  that  it  may  reasonably  be 
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anticipated  that  loss  of  principal  or 
interest  will  not  result.  In  no  event  shall 
"adequate  security"  mean  an  interest  in 
intangible  personal  property,  such  as, 
but  not  limited  to,  accouaits,  contract 
rights,  documents,  instruments,  chattel 
paper,  and  general  intangibles. 

(gj  Insurance  against  loss  or  damage  to 
the  collateral  from  fire  or  other  hazards 
will  be  procured  and  maintained  by  the 
obligor  imtil  the  note  is  repaid  or 
repurchased  by  the  employer  or  affiliate 
from  which  the  Plan  originally  acquired 
the  note,  and  the  proceeds  from  such 
insurance  will  be  assigned  to  the  Plan. 

(h)  Repayment  must  be  provided  for 
in  the  following  manner: 

(1)  Where  the  note  is  secured  by 
heavy  equipment,  the  term  of  the  note 
shaU  in  no  event  exceed  60  months.  For 
purposes  of  this  exemption,  heavy 
equipment  shall  include  machinery  sold 
by  equipment  distributors  such  as,  but 
not  limited  to,  earth  moving,  material 
handling,  pipe  laying,  power  generation, 
and  construction  machinery 
manufactured  according  to  standard 
specifications,  but  shall  not  include 
such  equipment  which  has  been 
specifically  designed  and  manufactured 
to  a  user's  specifications  and  which 
caimot  reasonably  be  resold  in  the 
ordinary  course  of  the  equipment 
distributor's  business; 

(2)  Where  the  note  is  secured  by 
passenger  automobiles  and  light-duty 
highway  motor  vehicles,  the  term  of  the 
note  shall  in  no  event  exceed  48 
months.  For  purposes  of  this  exemption, 
passenger  automobiles  and  light-duty 
highway  motor  vehicles  are  defined  as 
vehicles  which  have  a  gross  weight  of 
10,000  pounds  or  less,  are  propelled  by 
means  of  their  own  motor  and  are  a  type 
used  for  highway  transportation;  and 

(3)  Where  the  note  is  secured  by 
tangible  personal  property,  other  than 
heavy  equipment  or  motor  vehicles 
described  in  paragraph  {h)(l)  and  (2)  of 
this  section,  Uie  term  of  the  note  shall 
in  no  event  exceed  36  months. 

(i)  All  records,  information  and  data 
required  to  be  maintained  which  relate 
to  Plan  investments  in  customer  notes 
covered  by  this  exemption  shall  be 
unconditionally  available  at  the 
customary  location  for  examination 
during  normal  business  hours  by: 

(1)  The  Department  of  Labor, 

(2)  The  Internal  Revenue  Service, 

(3)  Plan  participants  and 
beneficiaries,  or 

(4)  Any  duly  authorized  employee  or 
representative  of  a  person  described  in 
subparagraph  (1)  through  (3)  above. 

Section  III.  Definitions 

For  purposes  of  this  exemption,  the 
following  definitions  shall  apply: 


(a)  The  terms,  "affiliate"  or  "affiliates," 
mean,  with  respect  to  an  employer  of 
employees  covered  by  the  Plan,  any 
corporation  that  is,  at  the  time  the  Plan 
acquires  a  customer  note,  a  member  of  a 
controlled  group  of  corporations  tas  defined 
in  section  407(d)(7)  of  the  Act  and  section 
1563(a)  of  the  Code),  along  with  AMG  or  any 
other  adopting  employer.  ' 

(b)  The  term  "customer  note,"  means  a 
two-party  instrument,  executed  along  with  a 
security  agreement  for  tangible  personal 
property,  which  is  accepted  and  held  in 
connection  with,  and  in  the  normal  course  of, 
an  employer's  (or  affiliate's)  primary  business 
activity  as  a  seller  of  such  property.  A  two- 
party  instrument  is  a  promissory  instrument 
used  in  connection  with  an  extension  of 
credit  in  which  one  party  (the  maker) 
promises  to  pay  a  second  party  (the  payee) 

a  sum  of  money. 

(c)  The  term  "Independent  Fiduciary" 
means  a  person  or  entity  which  is  qualified 
to  serve  in  that  capacity  {i.e.,  knowledgeable 
as  to  the  duties  and  responsibilities  as  a 
fiduciary  under  the  Act  and  knowledgeable 
as  to  the  subject  transaction)  and  which  is 
independent  of  the  party  in  interest  engaging 
in  the  transaction  and  its  affiliates. 

(d)  The  terms  "employer"  or  "adopting 
employer"  mean  those  entities  which 
currently  sponsor,  or  in  the  future  will 
sponsor,  the  Plan  and  who  have,  or  will  have, 
employees  that  are  participants  in  the  Plan, 
and  are  considered  an  "employer"  as  that 
term  is  defined  in  section  3(5)  of  the  Act. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  May  5,  2003  at  68  FR 
23778. 

Written  Comments:  The  Department 
received  one  written  comment  with 
respect  to  the  Notice  which  was 
submitted  by  the  applicant  (AMG).  The 
applicant  states  that  in  Subsection  (a)  of 
Section  III  (Definitions)  of  the  Notice, 
the  terms  "affiliate"  or  "affiliates"  were 
defined,  with  respect  to  an  employer  of 
employees  covered  by  the  Plan,  as: 

any  corporation  that  is,  at  the  time  the  Plan 
acquires  a  customer  note,  a  member  of  a 
controlled  group  of  corporations  (as  defined 
in  407(d)(7)  of  the  Act  and  section  1563(a)  of 
the  Code),  along  with  AMG  and  any  other 
adopting  employer,  (emphasis  added] 

In  this  regard,  the  applicant 
represents  that  only  two  employers  that 
have  adopted  the  Plan  are  part  of  a 
controlled  group.  The  remaining 
companies,  while  related,  do  not  have 
the  requisite  level  of  common 
ownership  to  constitute  a  controlled 
group,  as  described  in  the  definition 
noted  above.  Thus,  in  order  to  include 
other  adopting  employers  of  the  Plan 
that  are  not  currently  within  a 
controlled  group  along  with  AMG,  the 
applicant  requests  that  the  word  "and" 
be  changed  to  "or"  in  the  last  phrase  of 


the  definition  of  the  terms  "affiliate"  or 
"affiliates"  in  Section  Ill(a)  of  the 
exemption. 

The  Department  acknowledges  the 
applicant's  comment  and  has  revised 
the  definition  of  "affiliate"  in 
Section  in(a)  of  the  exemption  to  reflect 
the  applicant's  request. 

No  other  comments,  nor  any  requests 
for  a  hearing,  were  received  by  the 
Department.  Accordingly,  the 
Department  has  determined  to  grant  the 
exemption,  as  modified. 
TOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Brian  J.  Buyniski  of  the  Department, 
telephone  (202)  693-8545.  (This  is  not 
a  toll-fr«e  number.) 

Lehman  Brothers  Holding  Inc.  (LBHI) 
and  Lehman  Brothers  Inc.  (LBI),  et  al. 
(collectively,  the  Applicants)  Located  in 
New  York,  NY 

[Prohibited  Transaction  Exemption  2003-22; 
Exemption  Application  No.  I>-11164) 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406  of  the 
Act  and  the  sanctions  resulting  bom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code,'  shall  not  apply,  effective  April 
16,  2003,  to  the  purchase  of  any 
seciirities  by  LBHI  and  LBI  and  their 
affiliate  (collectively  the  Asset 
Manager),  on  behalf  of  employee  benefit 
plans  (Client  Plans),  including  Client 
Plans  investing  in  a  pooled  fimd  (the 
Pooled  Fimd),  for  which  the  Asset 
Manager  acts  as  a  fiduciary,  from  any 
person  other  than  the  Asset  Manager  or 
an  affiliate  thereof,  during  the  existence 
of  an  underwriting  or  selling  syndicate 
with  respect  to  such  securities,  where 
LBI  and  its  affiliates  (collectively,  the 
Affiliated  Broker-Dealer)  are  a  manager 
or  member  of  such  syndicate,  provided 
that  the  following  conditions  are 
satisfied: 

(a)  The  securities  to  be  purchased 
are — 

(1)  Either: 

(i)  Part  of  an  issue  registered  under 
the  Securities  Act  of  1933  (the  1933  Act) 
(15  U.S.C.  77a  et  seq.)  or,  if  exempt  from 
such  registration  requirement,  are  (A) 
issued  or  guaranteed  by  the  United 
States  or  by  any  person  controlled  or 
supervised  by  and  acting  as  an 
instrumentality  of  the  United  States 
pursuant  to  authority  granted  by  the 
Congress  of  the  United  States,  (B)  issued 
by  a  bank,  (C)  exempt  from  such 
registration  requirement  pursuant  to  a 


•  For  purposes  of  tiiis  exemption,  references  to 
provisions  of  Title  I  of  the  Act,  unless  otherwise 
specified,  refer  also  to  the  corresponding  provisions 
of  Title  n  of  the  Code. 


federal  statute  other  than  the  1933  Act, 
or  (D)  are  the  subject  of  a  distribution 
and  are  of  a  class  which  is  required  to 
be  registered  under  section  12  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C.  781),  and  the  issuer 
of  which  has  been  subject  to  the 
reporting  requirements  of  section  13  of 
the  1934  Act  (15  U.S.C.  78m)  for  a 
period  of  at  least  90  days  immediately 
preceding  the  sale  of  securities  and  has 
filed  all  reports  required  to  be  filed 
thereunder  with  the  Securities  and 
Exchange  Commission  (SEC)  during  the 
preceding  12  months;  or 

(ii)  Part  of  an  issue  that  is  an  "Eligible 
Rule  144A  Offering,"  as  defined  in  SEC 
Rule  lOf-3  (17  CFR  270.10f-3(a)(4)). 
Where  the  Eligible  Rule  144 A  Offering 
is  of  equity  securities,  the  offering 
syndicate  shcdl  obtain  a  legal  opinioji 
regarding  the  adequacy  of  the  disclosure 
in  the  offering  memorandum; 

(2)  Purchased  prior  to  the  end  of  the 
first  day  on  which  any  sales  are  made, 
at  a  price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
securities  in  that  offering  or  in  any 
ccHicurrent  offering  of  the  securities, 
except  that  — 

(i)  If  such  seciuities  are  offered  for 
subscription  upon  exercise  of  rights, 
they  may  be  purchased  on  or  before  the 
fourth  day  preceding  the  day  on  which 
the  rights  offering  terminates;  or 
(ii)  If  such  securities  are  debt 
securities,  they  may  be  purchased  at  a 
price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
securities  in  that  offering  or  in  any 
concurrent  offering  of  the  seciu-ities  and 
may  be  purchased  on  a  day  subsequent 
to  the  end  of  the  first  day  on  which  any 
sales  are  made,  provided  that  the 
interest  rates  on  comparable  debt 
securities  offered  to  Uie  public 
subsequent  to  the  first  day  and  prior  to 
the  piu-chase  are  less  than  the  interest 
rate  of  the  debt  seciuities  being 
purchased;  and 

(3)  Offered  pursuant  to  an 
underwriting  or  selling  agreement  imder 
which  the  members  of  the  syndicate  are 
committed  to  purchase  all  of  the 
securities  being  offered,  except  if— 

(i)  Such  securities  are  piut:hased  by 
others  piu^uant  to  a  rights  offering;  or 

(ii)  Such  securities  are  offered 
pursuant  to  an  over-allotment  option, 
(b)  The  issuer  of  such  securities  has 
been  in  continuous  operation  for  not 
less  than  three  years,  including  the 
operation  of  any  predecessors,  unless — 

(1)  Such  seciuities  are  non- 
convertible  debt  securities  rated  in  one 
of  the  four  highest  rating  categories  by 
at  least  one  nationally  recognized 
statistical  rating  organization,  i.e., 
Standard  &  Poor's  Rating  Services, 
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Moody's  Investors  Service,  Inc.,  Duff  & 
Phelps  Credit  Rating  Co.,  or  Fitch  IBCA, 
Inc.,  or  their  successors  (collectively, 
the  Ratine  Organizations);  or 

(2)  Sucn  securities  are  issued  or  fully 
guaranteed  by  a  person  described  in 
paragraph  (a)(l)(i)(A)  of  Section  I  of  this 
exemption;  or 

(3)  Such  securities  are  fully 
guaranteed  by  a  person  who  has  issued 
securities  described  in  paragraphs 
(a)(l)(i)(B),  (C),  or  (D)  of  Section  I,  and 
who  has  been  in  continuous  operation 
for  not  less  than  three  years,  including 
the  operation  of  any  predecessors. 

(c)  The  amount  of  such  securities  to 
be  purchased  by  the  Asset  Manager  on 
behalf  of  a  Client  Plan  does  not  exceed 
three  percent  of  the  total  amount  of  the 
securities  being  offered. 
Notwithstanding  the  foregoing,  the 
aggregate  amount  of  any  seciuities 
purchased  with  assets  of  all  Client  Plans 
managed  by  the  Asset  Manager  (or  with 
respect  to  which  the  Asset  Manager 
renders  investment  advice  within  the 
meaning  of  29  CFR  25 10. 3-2 1(c))  does 
not  exceed: 

(1)  10  percent  of  the  total  amount  of 
any  equity  securities  being  offered; 

(2)  35  percent  of  the  total  amount  of 
any  debt  securities  being  offered  that  are 
rated  in  one  of  the  four  highest  rating 
categories  by  at  least  one  of  the  Rating 
OrgaHizations;  or 

(3)  25  percent  of  the  total  amount  of 
any  debt  securities  being  offered  that  are 
rated  in  the  fifth  or  sixth  highest  rating 
categories  by  at  least  one  of  the  Rating 
Organizations;  and 

(4)  If  purchased  in  an  Eligible  Rule 
144A  Offering,  the  total  amount  of  the 
securities  being  offered  for  purposes  of 
determining  the  percentages  for  (l)-(3) 
above  is  the  total  of: 

(i)  The  principal  amount  of  the 
offering  of  such  class  sold  by 
underwriters  or  members  of  the  selling 
syndicate  to  "qualified  institutional 
buyers"  (QIBs),  as  defined  in  SEC  Rule 
144A  (17  CFR  230.144A(a)(l));  plus 

(ii)  The  principal  amount  of  me 
offering  of  such  class  in  any  concurrent 
public  offering. 

(d)  The  consideration  to  be  paid  by 
the  Chent  Plan  in  purchasing  such 
securities  does  not  exceed  three  percent 
of  the  fair  market  value  of  the  total  net 
assets  of  the  Client  Plan,  as  of  the  last 
day  of  the  most  recent  fiscal  quarter  of 
the  Client  Plan  prior  to  such  transaction. 

(e)  The  transaction  is  not  part  of  an 
agreement,  arrangement,  or 
understanding  designed  to  benefit  the 
Asset  Manager  or  an  affiliate. 

(f)  The  Affiliated  Broker-Dealer  does 
not  receive,  either  directly,  indirectly,  or 
through  designation,  any  selling 
concession  or  other  consideration  that  is 


based  upon  the  amount  of  securities 
purchased  by  CUent  Plans  pursuant  to 
this  exemption.  In  this  regard,  the 
Affiliated  Broker-Dealer  may  not 
receive,  either  directly  or  indirectly,  any 
compensation  that  is  attributable  to  the 
fixed  designations  generated  by 
purchases  of  securities  by  the  Asset 
Manager  on  behalf  of  its  Client  Plans. 

(g)(1)  The  amount  the  Affiliated 
Broker-Dealer  receives  in  management, 
underwriting  or  other  compensation  is 
not  increased  through  an  agreement, 
arrangement,  or  understanding  for  the 
purpose  of  compensating  the  Affihated 
Broker-Dealer  for  foregoing  any  selling 
concessions  for  those  securities  sold 
pursuant  to  this  exemption.  Except  as 
described  above,  nothing  in  this 
paragraph  shall  be  construed  as 
precluding  the  Affiliated  Broker-Dealer 
from  receiving  management  fees  for 
serving  as  manager  of  the  underwriting 
or  selling  syndicate,  underwriting  fees 
for  assuming  the  responsibilities  of  an 
underwriter  in  the  undervmting  or 
selling  syndicate,  or  other  consideration 
that  is  not  based  upon  the  amount  of 
securities  purchased  by  the  Asset 
Manager  on  behalf  of  Client  Plans 
pursuant  to  this  exemption;  and 

■(2)  The  Affiliated  Broker-Dealer  shall 
provide  to  the  Asset  Manager  a  written 
certification,  signed  by  an  officer  of  the 
Affiliated  Broker-Dealer,  stating  the 
amount  that  the  Affiliated  Broker-Dealer 
received  in  compensation  during  the 
past  quarter,  in  connection  with  any 
offerings  covered  by  this  exemption, 
was  not  adjusted  in  a  manner 
inconsistent  with  Section  1(e),  (f),  or  (g) 
of  this  exemption. 

(h)  In  the  case  of  a  single  Client  Plan, 
the  covered  transaction  is  performed 
under  a  written  authorization  executed 
in  advance  by  an  independent  fiduciary 
(Independent  Fiduciary)  of  the  Client 
Plan. 

(i)  Prior  to  the  execution  of  the 
written  authorization  described  in 
paragraph  (h)  above  of  this  Section  I,  the 
following  information  and  materials 
must  be  provided  in  hard  copy  or  in 
electronic  form  by  the  Asset  Manager  to 
the  Independent  Fiduciary  of  each 
single  Client  Plan: 

(1)  A  copy  of  the  notice  of  proposed 
exemption  and  of  the  final  exemption  as 
published  in  the  Federal  Register;  and 

(2)  Any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests. 

(j)  Subsequent  to  an  Independent 
Fiduciary's  initial  authorization 
permitting  the  Asset  Manager  to  engage 
in  the  covered  transactions  on  behalf  of 
a  single  Client  Plan,  the  Asset  Manager 
will  continue  to  be  subject  to  the 
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requirement  to  provide  any  reasonably 
available  information  regarding  the 
covered  transactions  that  the 
Independent  Fiduciary  requests, 
(k)  In  the  case  of  existing  plan 
investors  in  a  Pooled  Fund,  such  Pooled 
Fund  may  not  engage  in  any  covered 
transactions  pursuant  to  this  exemption, 
unless  the  Asset  Manager  has  provided 
the  written  information  described  below 
to  the  Independent  Fiduciary  of  each 
plan  participating  in  the  Pooled  Fund. 
The  following  information  and  materials 
shall  be  provided  in  hard  copy  or  in 
electronic  form  not  less  than  45  days 
prior  to  the  Asset  Manager's  engaging  in 
the  covered  transactions  on  behalf  of  the 
Pooled  Fund  pursuant  to  the  exemption: 

(1)  A  notice  of  the  Pooled  Fund's 
intent  to  purchase  securities  piu^uant  to 
this  exemption  and  a  copy  of  the  notice 
of  proposed  exemption  and  of  the  final 
exemption  as  published  in  the  Federal 
Register: 

(2)  Any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests;  and 

(3)  A  termination  form  expressly 
providing  an  election  for  the 
Independent  Fiduciary  to  terminate  the 
plan's  investment  in  the  Pooled  Fund 
without  penalty  to  the  plan.  Such  form 
shall  include  instructions  specifying 
how  to  use  the  form. 

Specifically,  the  instructions  will 
explain  that  the  plan  has  an  opportunity 
to  withdraw  its  assets  from  the  Pooled 
Fund  for  a  period  at  least  30  days  after 
the  plan's  receipt  of  the  initial  notice 
described  in  paragraph  (1)  of  this 
Section  I{k)  above  and  that  the  failiue  of 
the  Independent  Fiduciary  to  return  the 
termination  form  by  the  specified  date 
shall  be  deemed  to  be  an  approval  by 
the  plan  of  its  participation  in  covered 
transactions  as  a  Pooled  Fund  investor. 
Further,  the  instructions  will  identify 
the  Asset  Manager  and  its  Affiliated 
Broker-Dealer  and  state  that  this 
exemption  may  be  unavailable  imless 
the  Independent  Fiduciary  is,  in  fact, 
independent  of  those  persons.  Such 
fiduciary  must  advise  the  Asset 
Manager,  in  writing,  if  it  is  not  an 
"Independent  Fiduciary,"  as  that  term  is 
defined  in  Section  n(g)  of  this 
exemption. 

For  purposes  of  this  paragraph,  the 
requirement  that  the  authorizing 
fiduciary  be  independent  of  the  Asset 
Manager  shall  not  apply  in  the  case  of 
an  in-house  plan  sponsored  by  the 
Applicants  or  an  affiliate  thereof. 
However,  in-house  plans  must  notify 
the  Asset  Manager,  as  provided  above. 

(1)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  a  Pooled 
Fimd  subsequent  to  implementation  of 


the  procedures  to  engage  in  the  covered 
transactions,  the  plan's  investment  in 
the  Pooled  Fund  is  subject  to  the  prior 
written  authorization  of  an  Independent 
Fiduciary,  following  the  receipt  by  the 
Independent  Fiduciary  of  the  materials 
described  in  Section  I(k)(l)  and  (2).  For 
purposes  of  this  paragraph,  the 
requirement  that  the  authorizing 
fiduciary  be  independent  of  the  Asset 
Manager  shall  not  apply  in  the  case  of 
an  in-house  plan  sponsored  by  the 
Applicants  or  an  affiliate  thereof. 

(m)  Subsequent  to  an  Independent 
Fiduciary's  initial  authorization  of  a 
plan's  investment  in  a  Pooled  Fund  that 
engages  in  the  covered  transactions,  the 
Asset  Memager  will  continue  to  be 
subject  to  the  requirement  to  provide 
any  reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests. 

(n)  At  least  once  every  three  months, 
and  not  later  than  45  days  following  the 
period  to  which  such  information 
relates,  the  Asset  Manager  shall: 

(1)  Furnish  the  Independent  Fiduciary 
of  each  single  Client  Plan,  and  of  each 
plan  investing  in  a  Pooled  Fund,  with 

a  report  (which  may  be  provided 
electronically)  disclosing  all  seciuities 
purchased  on  behalf  of  that  Client  Plan 
or  Pooled  Fund  pursuant  to  this 
exemption  dming  the  period  to  which 
such  report  relates,  and  the  terms  of  the 
transactions,  including: 

(i)  The  type  of  security  (including  the 
rating  of  any  debt  security); 

(ii)  The  price  at  which  the  securities 
were  purchased; 

(iii)  The  first  day  on  which  any  sale 
was  made  during  this  offering; 

(iv)  The  size  of  the  issue; 

(v)  The  number  of  securities 
pim:hased  by  the  Asset  Manager  for  the 
specific  Client  Plan  or  Pooled  Fimd; 

(vi)  The  identity  of  the  underwriter 
from  whom  the  secimties  were 
piuchased; 

(vii)  The  spread  on  the  underwriting; 

(viii)  The  price  at  which  any  such 
securities  purchased  during  the  period 
were  sold;  and 

(ix)  The  market  value  at  the  end  of 
such  period  of  each  security  piuxihased 
diuing  the  period  and  not  sold; 

(2)  Provide  to  the  Independent 
Fiduciary  in  the  quarterly  report  a 
representation  that  the  Asset  Manager 
has  received  a  written  certification 
signed  by  an  officer  of  the  Affiliated 
Broker-Dealer,  as  described  in  paragraph 
(g)(2)  of  this  Section  I,  affirming  that,  as 
to  each  offering  covered  by  this 
exemption  during  the  past  quarter,  the 
Affiliated  Broker-Dealer  acted  in 
compliance  with  Section  1(e),  (f),  and  (g) 
of  this  exemption,  and  that  a  copy  of 
such  certification  will  be  provided  to 


the  Independent  Fiduciary  upon 
request; 

(3)  Disclose  to  the  Independent 
Fiduciary  that,  upon  request,  any  other 
reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests  will 
be  provided,  including,  but  not  limited 
to: 

(i)  The  date  on  which  the  securities 
were  purchased  on  behalf  of  the  plan; 

(ii)  The  percentage  of  the  offering 
purchased  on  behalf  of  all  Client  Plans 
and  Pooled  Funds;  and 

(iii)  The  identity  of  all  members  of  the 
underwriting  syndicate; 

(4)  Disclose  to  the  Independent 
Fiduciary  in  the  quarterly  report,  any 
instance  during  the  past  quarter  where 
the  Asset  Manager  was  precluded  for 
any  period  of  time  fi-om  selling  a 
security  purchased  imder  this 
exemption  in  that  quarter  because  of  its 
status  as  an  affiliate  of  the  Affiliated 
Broker-Dealer  and  the  reason  for  this 
restriction; 

(5)  Provide  explicit  notification, 
prominently  displayed  in  each  quarterly 
report,  to  the  Independent  Fiduciary  of 
a  single  Client  Plan,  that  the 
authorization  to  engage  in  the  covered 
transactions  may  be  terminated,  without 
penalty,  by  the  independent  Fiduciary 
on  no  more  than  five  days'  notice  by 
contacting  an  identified  person;  and 

(6)  Provide  explicit  notification,  ; 
prominently  displayed  in  each  quarterly 
report,  to  the  Independent  Fiduciary  of 

a  plan  investing  in  a  Pooled  Fund,  that 
the  Independent  Fiduciary  may 
terminate  investment  in  the  Pooled 
Fund,  without  penalty,  by  contacting  an 
identified  person. 

(o)  Each  single  Client  Plan  shall  have 
total  net  assets  with  a  value  of  at  least 
$50  million.  In  addition,  in  the  case  of 
a  transaction  involving  an  Eligible  Rule 
144 A  Offering  on  behalf  of  a  single 
Chent  Plan,  each  such  Client  Plan  shall 
have  at  least  $100  million  in  securities, 
as  determined  pursuant  to  SEC  Rule 
144A  (17  CFR  230.144A).  In  the  case  of 
a  Pooled  Fund,  the  $50  million 
requirement  will  be  met  if  50  percent  or 
more  of  the  units  of  beneficial  interest 
in  such  Pooled  Fimd  are  held  by  plans 
having  total  net  assets  with  a  value  of 
at  least  $50  million.  For  purchases 
involving  an  Eligible  Rule  144A 
Offering  on  behalf  of  a  Pooled  Fund,  the 
$100  million  requirement  will  be  met  if 
50  percent  or  more  of  the  units  of 
beneficial  interest  in  such  Pooled  Fund 
are  held  by  plans  having  at  least  $100 
million  in  assets  and  the  Pooled  Fund 
itself  qualifies  as  a  QIB,  as  determined 
pursuant  to  SEC  Rule  144A  (17  CFR 
230.1 44  A(a)(F)). 


For  purposes  of  the  net  asset  tests 
described  above,  where  a  group  of 
Client  Plans  is  maintained  by  a  single 
employer  or  controlled  group  of 
employers,  as  defined  in  section 
407(d)(7)  of  the  Act.  the  $50  million  net 
asset  requirement  or  the  $100  million 
net  asset  requirement  may  be  met  by 
aggregating  the  assets  of  such  Client 
Plans,  if  the  assets  are  pooled  for 
investment  purposes  in  a  single  master 
trust. 

(p)  The  Asset  Manager  qualifies  as  a 
"qualified  professional  asset  manager," 
as  that  term  is  defined  under  Part  V(a) 
of  PTE  84-14  (49  FR  9494,  9506,  March 
13, 1984)  and,  in  addition,  has,  as  of  the 
last  day  of  its  most  recent  fiscal  year, 
total  client  assets  under  its  management 
and  control  in  excess  of  $5  billion  and 
shareholders'  or  partners'  equity  in 
excess  of  $1  million. 

(q)  No  more  than  20  percent  of  the 
assets  of  a  Pooled  Fimd,  at  the  time  of 
a  covered  transaction,  is  comprised  of 
assets  of  employee  benefit  plans 
maintained  by  the  Asset  Manager,  the 
Affiliated  Broker-Dealer,  or  an  affiliate 
for  their  own  employees,  for  which  the 
Asset  Manager,  the  Affiliated  Broker- 
Dealer,  or  an  affiliate  exercises 
investment  discretion. 

(r)  The  Asset  Manager  and  the 
Affiliated  Broker-Dealer  mainteun,  or 
cause  to  be  maintained,  for  a  period  of 
six  years  from  the  date  of  any  covered 
transaction  such  records  as  are 
necessary  to  enable  the  persons 
described  in  Section  I(s)  of  this 
exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  No  party  in  interest  with  respect 
to  a  Client  Plan,  other  than  the  Asset 
Manager  and  the  Affiliated  Broker- 
Dealer,  shall  be  subject  to  a  civil  penalty 
imder  section  502(i)  of  the  Act  or  the 
sanctions  imposed  by  section  4975(a) 
and  (b)  of  the  Code,  if  such  records  are 
not  maintained,  or  not  available  for 
examination,  as  required  by  Section  I(s); 
and 

(2)  A  prohibited  transaction  shall  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
the  Asset  Manager  or  the  Affiliated 
Broker-Dealer,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period. 

(s)(l)  Except  as  provided  in 
subparagraph  (2)  of  this  Section  I(s)  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
Section  I(r)  are  imconditionally 
available  at  their  customary  location  for 
examination  during  nonnal  business 
hoius  by — 
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(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the  SEC; 

(ii)  Any  fiduciary  of  a  Client  Plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary; 

(iii)  Any  employer  of  participants  and 
beneficiaries  and  any  employee 
organization  whose  members  are 
covered  by  a  Client  Plan,  or  any 
authorized  employee  or  representative 
of  these  entities;  or 

(iv)  Any  participant  or  beneficiary  of 
a  Client  Plan,  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  None  of  the  persons  described  in 
subparagraphs  (s){l)(ii)-(iv)  of  this 
Section  I  shall  be  authorized  to  examine 
trade  secrets  of  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer,  or  commercial 
or  financial  information  which  is 
privileged  or  confidential;  and 

(3)  Should  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer  refuse  to 
disclose  information  on  the  basis  that 
such  information  is  exempt  from 
disclosure  pursuant  to  Section  I(s)(2) 
above,  the  Asset  Manager  shaU,  by  the 
close  of  the  (thirtieth)  (30th)  day 
following  the  request,  provide  a  written 
notice  advising  that  person  of  the 
reasons  for  the  refusal  and  that  the 
Department  may  request  such 
information. 

Section  II.  Definitions 

(a)  The  term  "Asset  Manager"  means 
any  asset  management  affiliate  of  any 
Applicant  (as  "affiliate"  is  defined  in 
Section  11(c))  that  meets  the 
requirements  of  this  exemption. 

(b)  The  term  "Affiliated  Broker- 
Dealer"  means  any  broker-dealer 
affiliate  of  any  Applicant  (as  "affiliate" 
is  defined  in  paragraph  (c)  of  this 
Section  II)  that  meets  the  requirements 
of  this  exemption.  Such  Affiliated 
Broker-Dealer  may  participate  in  an 
underwriting  or  selling  syndicate  as  a 
manager  or  member.  The  term 
"manager"  means  any  member  of  an 
underwriting  or  selling  syndicate  who. 
either  alone  or  together  with  other 
members  of  the  syndicate,  is  authorized 
to  act  on  behalf  of  the  members  of  the 
syndicate  in  coimection  with  the  sale 
and  distribution  of  the  securities  being 
offered,  or  who  receives  compensation 
from  the  members  of  the  syndicate  for 
its  services  as  a  manager  of  the 
syndicate. 

(c)  The  term  "affiliate"  of  a  person 
includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by.  or  under.  ,      i 
common  control  with  such  person; 


(2)  Any  officer,  director,  partner, 
employee,  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

.  (d)  The  term  "contror'  means  the 
p'ower  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  The  term  "Qient  Plan"  means  an 
employee  benefit  plan  that  is  subject  to 
the  fiduciary  responsibility  provisions 
of  the  Act  and  whose  assets  are  under 
the  management  of  the  Asset  Manager, 
including  a  plan  investing  in  a  Pooled- 
Fund  (as  "Pooled  Fund"  is  defined  in 
Section  n(f)  below). 

(f)  The  term  "Pooled  Fund"  means  a 
common  or  collective  trust  fund  or 
pooled  investment  fund  maintained  by 
the  Asset  Manager. 

(g)(1)  The  term  "Independent 
Fiduciary"  means  a  fiduciary  of  a  Client 
Plan  who  is  unrelated  to,  and 
independent  of,  the  Asset  Manager  and 
the  Affiliated  Broker-Dealer.  For 
purposes  of  this  exemption,  a  Client 
Plan  fiduciary  will  be  deemed  to  be 
unrelated  to,  and  independent  of.  the 
Asset  Manager  and  the  Affiliated 
Broker-Dealer  if  such  fiduciaiy 
represents  that  neither  such  fiduciary, 
nor  any  individual  responsible  for  the 
decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  I,  is  an  officer,  director,  or 
highly  compensated  employee  (within 
the  meaning  of  section  4975(e)(2)(H)  of 
the  Code)  of  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer  and  represents 
that  such  fiduciary  shall  advise  the 
Asset  Manager  if  those  facts  change. 

(2)  Notwithstanding  anything  to  the 
contrary  in  this  Section  11(g),  a  fiduciary 
is  not  independent  if: 

(i)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  conunon  control  with  the  Asset 
Manager  or  the  Affiliated  Broker-Dealer; 

(ii)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  the  Asset 
Manager  or  the  Affiliated  Broker-Dealer 
for  his  or  her  own  personal  account  in 
connection  with  any  transaction 
described  in  this  exemption; 

(iii)  Any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Asset  Manager,  responsible 
for  the  transactions  described  in  Section 
I,  is  an  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
CodeJ  of  the  Client  Plan  sponsor  or  c^ 
the  fiduciary  responsible  for  the'--;-  u  - 
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decisicm  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  I.  However,  if  such 
individual  is  a  director  of  the  Client 
Plan  sponsor  or  of  the  responsible 
fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (A)  the  choice  of  the 
Plan's  investment  manager/adviser  and 
(B)  the  decision  to  authorize  or 
terminate  authorization  for  transactions 
described  in  Section  I,  then  this  Section 
II(g){2)(iii)  shall  not  apply. 

(3)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
t)r  finance),  or  any  othei  officer  who 
performs  a  policy-making  function  for 
the  entity. 

(4)  In  the  case  of  existing  Client  Plans 
in  a  Pooled  Fund,  at  the  time  the  Asset 
Manager  provides  such  Client  Plans 
with  initial  notice  piu-suant  to  this 
exemption,  the  Asset  Manager  will 
notify  the  fiduciaries  of  such  Client 
Plans  that  they  must  advise  the  Asset 
Manager,  in  writing,  if  they  are  not 
independent,  within  the  meaning  of  this 
Section  11(g). 

(h)  The  term  "security"  shall  have  the 
same  meaning  as  defined  in  section 
2(36)  of  the  Investment  Company  Act  of 
1940,  as  amended  (the  1940  Act)  (15 
U.S.C.  80a-2(36)  (1996)).  For  purposes 
of  this  exemption,  mortgage-backed  or 
other  asset-backed  securities  rated  by  a 
Rating  Organization  yill  be  treated  as 
debt  seciu"ities. 

(i)  The  term  "Eligible  Rule  144A 
Offering"  shall  have  the  same  meaning 
as  defined  in  SEC  Rule  10f-3(a)(4)  (17 
CFR  270.10f-3(a)(4))  under  the  1940 
Act. 

(j)  The  term  "qualified  institutional 
buyer"  or  "QIB"  shall  have  the  same 
meaning  as  defined  in  SEC  Rule  144 A 
(SEC  Rule  144 A)  (17  CFR 
230.144A(a)(l))  under  the  Securities  Act 
of  1933. 

(k)  The  term  "Rating  Organizations" 
means  Standard  &  Poor's  Rating 
Services,  Moody's  Investors  Service, 
Inc..  Duff  &  Phelps  Credit  Rating  Co.,  or 
Fitch  IBCA,  Inc.,  or  their  successors. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  April  16,  2003. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  April 
16,  2003  at  68  FR  18687. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Silvia  Quezada  of  the  Department  at 
(202)  693-8553.  (This  is  not  a  toll-free 
nuquber.) 


Goldman,  Sachs  ft  Co.  and  Its  Affiliates 
Located  in  New  York,  New  York 

[Prohibited  Transaction  Exemption  2003-23; 
Exemption  Application  No.  D-111691 

Exemption 

The  restrictions  of  sections 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  application " 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (D)  of 
the  Code,  shall  not  apply  to  any 
purchase  or  sale  of  securities,  in  the 
context  of  a  portfolio  liquidation  or 
restructuring,  between  (i)  Goldman. 
Sachs  &  Co.  (Goldman)  and  its  current 
and  future  affiliates,  including  certain 
foreign  broker-dealers  or  banks  (the 
Foreign  Affiliates,  as  defined  in  Section 
in  below),  (collectively,  the  Applicant) 
and  (ii)  employee  benefit  plans  (the 
Plans)  with  respect  to  which  the 
Applicant  is  a  party  in  interest, 
provided  that  the  conditions  set  forth  in 
Section  II  are  satisfied. 

Section  II — Conditions 

A.  The  Applicant  customarily 
piuchases  and  sells  seciuities  for  its 
own  account  in  the  ordinary  course  of 
its  business  as  a  broker-dealer  or  bank; 

B.  The  Applicant  (including  an 
affiliate)  does  not  have  discretionary 
authority  or  control  with  respect  to  the 
investment  of  the  Plan  assets  involved 
in  the  transaction,  nor  renders 
investment  advice  (within  the  meaning 
of  29  CFR  2510.3-21(c))  withjespect  to 
those  assets. 

Notwithstanding  the  foregoing,  the 
Applicant  may  be  a  directed  trustee  (as 
defined  in  Section  III  below)  with 
respect  to  the  iPlan  assets  involved  in 
the  transaction. 

In  addition,  although  the  Applicant 
does  not  have  discretionary  authority  or 
control  over  such  Plan  assets  at  the  time 
of  the  transaction  and  has  not  used  its 
discretion  to  appoint  the  transition 
broker-dealer,  it  may  act  as  a  fiduciary 
with  respect  to  the  Plan  assets  involved 
in  the  transaction,  solely  as:  (i)  The 
investment  manager  of  such  assets  to  be 
managed  as  an  Index  or  Model-Driven 
Fimd;  or  (ii)  the  investment  manager  of 
such  assets  who  supplies  a  Ust  of 
securities  or  other  investments  to  be 
purchased,  which  list  is  prepared 
without  regard  to  the  identity  of  the 
broker-dealer  and  without  reference  to 
the  portfolio  being  liquidated  or 
restructured,  and  is  substantially  the 
same  list  that  would  be  provided  to 
other  similarly  situated  investors  writh 
substantiaUy  similar  investment 
guidelines  and  objectives,  or  is 
substantially  similar  to  the  investments 
in  existing  portfolios  managed  in  the 
same  style. 


Lastly,  a  transaction  will  not  fail  to 
meet  the  requirements  of  this  section  if 
the  Applicant  is  being  terminated  as  a 
manager  of  the  Plan  assets  involved  in 
the  transaction,  its  investment 
discretion  is  terminated  prior  to  the 
commencement  of  the  portfolio 
liquidation  or  restructiiring,  and  the 
Applicant  has  not  used  its  discretion  to 
appoint  the  transition  broker-dealer, 

C.  The  transaction  is  a  purchase  or 
sale,  for  no  consideration  other  than 
cash; 

D.  The  terms  of  any  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
obtainable  in  a  comparable  arm's  length  . 
transaction  with  an  imrelated  party; 

E.  An  Independent  Fiduciary  has 
given  prior  approval  that  the  transaction 
may  be  effectuated  as  a  principal 
transaction  and  at  a  price  that — 

(1)  For  an  equity  security,  is  specified 
in  advance  by  the  Independent 
Fiduciary  and  is  a  stated  dollar  amount, 
or  is  based  on  an  objective  measiue  (as 
of  a  specified  date  or  dates),  including, 
but  not  limited  to.  the  closing  price,  the 
opening  price,  or  the  volume-weighted 
average  price;  or 

(2)  For  a  fixed  income  security,  is  a 
stated  dollar  amount,  or  is  within  the 
bid  and  asked  spread,  as  of  the  close  of 
the  relevant  market  (or  another 
predetermined  time  on  a  specified  date 
or  dates),  as  reported  by  an  independent 
third  party  reporting  service  or  a 
publicly  available  electronic  exchange 
or  trading  system; 

F.  In  the  case  where  the  price  for  any 
transaction  is  not  based  on  an  objective 
measure,  the  Independent  Fiduciary  has 
given  prior  approval  for  the  transaction, 
specifying  whether  the  transaction  is  to 
be  agency  or  principal,  either  on  a 
security-by-security  basis,  or  based  on 
the  whole  portfolio  or  an  identifiable 
part  of  the  portfolio  (such  as  all  debt 
securities,  all  equity  seciuities.  all 
domestic  securities,  or  the  like); 

G.  All  purchases  and  sales  executed 
on  a  principal  basis  are  effected  within 
two  days  following  the  Independent 
Fiduciary's  direction  to  purchase  or  sell 
a  given  security — except  that,  with  the 
approval  of  the  Independent  Fiduciary, 
the  Applicant  may  extend  such  initial 
period  for  a  time  not  exceeding  two 
additional  days,  on  the  same  terms; 

H.  The  Independent  Fiduciary  is 
furnished  with  confirmations  including 
the  relevant  information  required  under 
Rule  lOb-10  of  the  Securities  Exchange 
Act  of  1934  (the  1934  Act),  to  the  extent 
required  under  Rule  lOb-10,  as  well  as 
a  report,  within  five  business  days  after 
the  transaction  is  completed,  containing 
the  following  information  with  respect 
to  each  security: 

(1)  The  identity  of  the  security; 


(2)  The  date  on  which  the  transaction 
occuired; 

(3)  The  quantity  and  price  of  the 
securities  involved;  and 

(4)  Whether  the  transaction  was 
executed  with  the  Apphcant  as 
principal  or  agent; 

I.  Each  Plan  shall  have  total  net  assets 
with  a  value  of  at  least  $100  million.  For 
purposes  of  the  net  assets  test,  where  a 
group  of  Plans  is  maintained  by  a  single 
employer  or  controlled  group  of 
employers,  as  defined  in  section 
407(d)(7)  of  the  Act,  the  $100  million 
net  assets  requirement  may  be  met  by 
a^egating  the  assets  of  such  Plans,  if 
the  assets  are  pooled  for  investment 
purposes  in  a  single  master  trust; 

J.  The  Applicant  complies  with  all 
applicable  securities  or  banking  laws 
relating  to  the  transaction; 

K.  Any  Foreign  Affiliate  is  a  registered 
broker-dealer  or  bank  subject  to 
regulation  by  a  governmental  agency,  as 
described  in  Section  III,  B,  and  is  in 
compliance  with  all  applicable  rules 
and  regulations  thereof  in  connection 
with  any  transaction  covered  by  the 
exemption; 

L.  Any  Foreign  Affiliate,  in 
coimection  with  any  transaction 
covered  by  the  exemption,  is  in 
compliance  with  the  requirements  of 
Rule  15a-6  (17  CFR  240.15a-6)  of  the 
1934  Act,  and  Securities  and  Exchange 
Commission  (SEC)  interpretations 
thereof,  providing  for  foreign  affiliates  a 
limited  exemption  from  U.S.  broker- 
dealer  registration  requirements; 
M.  Prior  to  any  transaction,  the 
Foreign  Affiliate  enters  into  a  written 
agreement  with  the  Plan  in  which  the 
Foreign  Affiliate  consents  to  the 
jurisdiction  of  the  courts  of  the  United 
States  for  any  civil  action  or  proceeding 
brought  in  respect  of  the  subject 
transactions.  In  this  regard,  the  Foreign 
Affiliate  must  (i)  agree  to  submit  to  the 
jurisdiction  of  the  United  States;  (ii) 
agree  to  appoint  an  agent  for  service  of 
process  in  the  United  States,  which  may 
be  an  affiliate  (the  Process  Agent);  and 
(iii)  consent  to  service  of  process  on  the 
Process  Agent; 

N.  The  Applicant  maintains,  or  causes 
to  be  maintained,  within  the  United 
States  for  a  period  of  six  years  from  the 
date  of  any  transaction,  such  records  as 
are  necessary  to  enable  the  persons 
described  in  Paragraph  O,  below,  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that  — 

(1)  A  party  in  interest  with  respect  to 
a  Plan,  other  than  the  Applicant,  shall 
not  be  subject  to  a  civil  penalty  under 
section  502(i)  of  the  Act,  or  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code,  if  such  records  are  not 
maintained,  or  not  available  for 
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examination,  as  required  by  Paragraph 
O;  and 

(2)  This  record-keeping  condition 
shall  not  be  violated  if,  due  to 
circiunstances  beyond  the  Applicant's 
control,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six  year 
period;  and 

O.  Notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  Applicant  makes  the 
records  referred  to  in  Paragraph  N, 
above,  unconditionally  available  within 
the  United  States  during  normal 
business  hours  at  their  customary 
location  to  the  following  persons  or  a 
duly  authorized  representative  thereof: 
(1)  The  Department,  the  Internal 
Revenue  Service,  or  the  SEC;  (2)  any 
fiduciary  of  a  Plan;  (3)  any  contributing 
employer  to  a  Plan;  (4)  any  employee 
organization  any  of  whose  members  are 
covered  by  a  Plan;  and  (5)  any 
participant  or  beneficiary  of  a  Plan. 
However,  none  of  the  persons  described 
in  Items  (2)  through  (5)  of  this 
subsection  is  authorized  to  examine  the 
trade  secrets  of  the  Applicant,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  UI— Definitions 

A.  The  term  "Goldman"  means 
Goldman.  Sachs  &  Co.  and  its  current 
and  future  affiliates,  including  the 
Foreign  Affiliates  (as  defined  in 
Paragraph  C,  below);  each  domestic 
affiliate  must  be  one  of  the  following:  (i) 
A  broker-dealer  registered  under  the 
1934  Act;  (ii)  a  reporting  dealer  who 
makes  primary  markets  in  securities  of 
the  United  States  Government  or  of  any 
agency  of  the  United  States  Government 
("Government  securities")  and  reports 
daily  to  the  Federal  Reserve  Bank  of 
New  York  its  positions  with  respect  to 
Goveriiment  securities  and  borrowings 
thereon;  or  (iii)  a  bank  supervised  by  the 
United  States  or  a  State.  Goldman, 
including  its  oirrent  and  future 
affiliates  (including  the  Foreign 
Affiliates),  are  collectively  referred  to 
herein  as  "the  Applicant." 

B.  The  term  "affiliate"  shall  include: 
(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  person;  (2) 
any  officer,  director,  or  partner,     ^ 
employee  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  person; 
and  (3)  any  corporation  or  partnership 
of  which  such  person  is  an  officer, 
director  or  partner.  For  piuposes  of  this 
defijiition.  the  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 


C.  The  term  "Foreign  Affiliate"  means 
an  affiliate  of  Goldman  that  is  subject  to 
regulation  as  a  broker-dealer  or  bank  by: 
(1)  The  Securities  and  Futures  Authority 
or  the  Financial  Services  Authority  in 
the  United  Kingdom,  (2)  the  Federal 
Authority  for  Financial  Services 
Supervision,  i.e.,  der  Bundesanstalt  fuer 
Finanzdienstleistimgsaufsicht  (the 
BAFin)  in  Germany,  (3)  the  Ministry  of 
Finance  and/or  the  Tokyo  Stock 
Exchange  in  Japan,  (4)  the  Ontario 
Securities  Commission  and/or  the 
Investment  Dealers  Association,  or  the 
Office  of  the  Superintendent  of 
Financial  Institutions,  in  Canada,  (5)  the 
Swiss  Federal  Banking  Commission  in 
Switzerland,  or  (6)  the  Australian 
Prudential  Regulation  Authority  or  the 
Australian  Securities  &  Investments 
Commission,  and/or  the  Australian 
Stock  Exchange  Limited,  in  Australia,  or 
any  governmental  regulatory  authority 
that  is  a  successor  in  interest  to  any 
such  regulator. 

D.  The  term  "security"  shall  include 
equities,  fixed  income  securities, 
options  on  equity  or  fixed  income    - 
securities,  government  obligations,  and 
any  other  instrument  that  constitutes  a 
security  imder  U.S.  securities  laws.  The 
term  "security"  does  not  include  swap 
agreements  or  other  notional  principal 
contracts. 

E.  The  term  "index"  means  a 
securities  index  that  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equity 
or  debt  securities  in  the  United  States 
and/or  foreign  countries,  but  only  if 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(i)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice,  or  seciuities 
brokerage  services  to  institutional 
clients, 

(ii)  A  publisher  of  financial  news  or 
information,  or 

(iii)  A  public  securities  exchange  or 
association  of  securities  dealers; 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  the  Applicant;  and 

(3)  The  index  is  a  generally  accepted 
standardized  index  of  securities  that  is 
not  specifically  tailored  for  the  use  of 
the  Applicant. 

F.  The  term  "Index  Fvmd"  means  any 
investment  fund,  account,  or  portfolio 
trusteed  or  managed  by  the  Applicant, 
in  which  one  or  more  investors  invest, 
and — 

(1)  Which  is  designed  to  track  the  rate 
of  retiun,  risk  profile,  and  other 
characteristics  of  an  independently 
maintained  securities  index  (as  "index" 
is  defined  in  Paragraph  E.  above)  by 
either  (i)  replicating  the  same 
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combination  of  securities  that  compose 
such  index,  or  (ii)  sampling  the 
securities  that  compose  such  index 
based  on  objective  criteria  and  data; 

(2)  For  which  the  Applicant  does  not 
use  its  discretion,  or  data  within  its 
control,  to  affect  the  identity  or  amount 
of  securities  to  be  purchased  or  sold; 

(3)  That  contains  "plan  assets"  subject 
to  the  Act,  pursuant  to  the  Department's 
regulations  (see  29  CFR  2510.3-101, 
Definition  of  "plan  assets" — plan 
investments);  and 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fimd  that  is  intended  to  benefit  the 
Applicant  or  any  party  in  which  the 
Applicant  may  have  an  interest. 

G.  The  term  "Model-Driven  Fund" 
means  any  investment  fund,  account,  or 
portfolio  trusteed  or  managed  by  the 
Applicant,  in  which  one  or  more 
investors  invest,  and — 

(1)  Which  is  composed  of  seciuities, 
the  identity  of  which  and  the  amount  of 
which,  are  selected  by  a  computer 
model  that  is  based  on  prescribed 
objective  criteria  using  independent 
third  party  data,  not  within  the  control 
of  the  Manager,  to  transform  an  Index 
(as  defined  in  Paragraph  E,  above); 

(2)  Which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
DiBpartment's  regulations  (see  29  CFR 
2510.3-101,  Definition  of  "plan 
assets" — plan  investments);  and 

(3)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund,  or  the  utilization  of  any  specific 
objective  criteria,  that  is  intended  to 
benefit  the  Applicant  or  any  party  in 
which  the  Applicant  may  have  an 
interest. 

H.  The  term  "Plan"  means  an 
employee  benefit  plan  that  is  subject  to 
the  fiduciary  responsibility  provisions 
of  the  Act. 

I.  The  term  "Independent  Fiduciary" 
means  a  fiduciary  of  a  Plan  who  is 
unrelated  to,  and  independent  of,  the 
Applicant.  For  purposes  of  the 
exemption,  a  Plan  fiduciary  will  be 
deemed  to  be  unrelated  to,  and 
independent  of,  the  Applicant  if  such 
fiduciary  represents  that  neither  such 
fiduciary,  nor  any  individual 
responsible  for  the  decision  to  authorize 
or  terminate  authorization  for 
transactions  described  in  Section  I,  is  an 
officer,  director,  or  highly  compensated 
employee  (within  the  meaning  of 
section  4975(e)(2)(H)  of  the  Code)  of  the 
Applicant  and  represents  that  such 
fiduciary  shall  advise  the  Applicant  if 
those  facts  change. 


(1)  Notwithstanding  anything  to  the 
contirary  in  this  Section  III,  I,  a  fiduciary 
is  not  independent  if: 

(i)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the 
Applicant; 

(ii)  Such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  fi-om  the  Applicant 
for  his  or  her  own  personal  account  in 
connection  with  any  transaction 
described  in  the  exemption; 

(iii)  Any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Applicant,  responsible  for 
the  transactions  described  in  Section  I, 
is  an  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Plan  sponsor  or  the 
fiduciary  responsible  for  the  decision  to 
authorize  or  terminate  authorization  for 
transactions  described  in  Section  I. 
However,  if  such  individual  is  a  director 
of  the  Plan  sponsor  or  the  responsible 
fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (A)  the  choice  of  the 
Plan's  broker-dealer  or  bank  executing 
the  transactions  covered  herein,  and  (B) 
the  decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  I,  then  Section  III,  I(l)(iii) 
shall  not  apply. 

(2)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  unit,  division  or 
function  (such  as  sales,  administration 
or  finance),  or  any  other  officer  who 
performs  a  policy-making  function  for 
the  entity. 

J.  The  term  "directed  trustee"  means 
a  Plan  trustee  whose  powers  and  duties 
with  respect  to  any  assets  of  the  Plan 
involved  in  the  portfolio  liquidation  or 
restructuring  are  limited  to  (i)  the 
provision  of  nondiscretionary  trust 
services  to  the  Plan,  and  (ii)  duties 
imposed  on  the  trustee  by  any  provision 
or  provisions  of  the  Act  or  the  Code. 
The  term  "nondiscretionary  trust 
services"  means  custodieil  services  and 
services  ancillary  to  custodial  services, 
none  of  which  services  is  discretionary. 
For  purposes  of  the  exemption,  a  person 
who  is  otherwise  a  directed  trustee  will 
not  fail  to  be  a  directed  trustee  solely  by 
reason  of  having  been  delegated,  by  the 
sponsor  of  a  master  or  prototype  Plan, 
the  power  to  amend  such  Plan. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  February  6,  2003. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 


proposed  exemption  published  on  April 
16,  2003  at  68  FR  18698. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  notice  of 
proposed  exemption  (the  Proposal).  The 
comment  was  submitted  by  the 
Applicant,  who  requested  clarification 
of  a  certain  statement  in  Item  3  of  the 
Summary  of  Facts  and  Representations 
in  the  Proposal.  The  Applicant  wished 
to  revise  the  first  full  sentence  in  the 
first  column  of  68  FR  at  18701  as 
follows  (note  bracketed  deletions  and 
italicized  additions): 

The  Applicant  [delete  "believes"]  is 
concerned  that  some  of  its  Plan  clients  may 
believe  that  the  principal  transactions  at 
issue  may  fall  outside  the  scope  of  relief 
provided  by  PTE  75-1  (40  FR  50845,  October 
31,  1975),  Part  Il.Ifootnote  32]  because  that 
class  exemption  is  unavailable  where  the 
broker-dealer's  affiliate  is  the  trustee  of  a 
Plan,  even  if  only  a  directed  trustee,  and  is 
unavailable  where  the  broker-dealer  or  an 
affiliate  thereof  is  otherwise  a  fiduciary  with 
respect  to  the  Plan,  such  as  an  asset 
manager.  • 

The  Department  acknowledges  the 
Applicant's  clarification  to  the  record. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 


whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  1st  day  of 
July,  2003. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations 
Employee  Benefits  Security  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  03-17095  Filed  7-7-03;  8:45  am] 
nuiNG  CODE  4510-2»-f> 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1 .  San  Juan  Coal  Company 
[Docket  No.  M-2003-047-C] 

San  Juan  Coal  Company,  1001 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20004-2595  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.321(a)(1)  (Air  quality)  to  its  San  Juan 
South  Underground  Mine  (MSHA  I.D. 
No.  29-02170)  located  in  San  Juan 
Coiuity,  New  Mexico.  The  petitioner 
requests  a  modification  of  the  existing 
standard  to  permit  oxygen  levels  below 
19.5%  in  the  tailgate  entry  adjacent  to 
the  last  shield  on  the  longwall  face  in 
the  San  Juan  South  Underground  Mine 
to  eliminate  air  quality,  and  rib  and  roof 
fall  hazards  to  the  miners  in  lieu  of 
adjusting  ventilation  controls  in  the 
affected  area  if  less  than  19.5%  oxygen 
is  detected  there.  The  petitioner  asserts 
that  application  of  the  existing  standard 
would  result  in  a  diminution  of  safety 
to  the  miner  and  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measiure  of  protection  as 
the  existing  standard. 

2.  Snyder  Coal  Company 
[Docket  No.  M-2003-048-C] 

Snyder  Coal  Company,  66  Snyder 
Lane,  Hegins,  Pennsylvania  17938  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.381 
(Escapeways;  anthracite  mines)  to  its 
Rattling  Run  Slope  (MSHA  I.D.  No.  36- 
08713)  located  in  Schuylkill  County, 
Pennsylvania.  The  petitioner  requests  a 
modification  of  the  existing  standard  to 
pennit  two  separate  travelable 


passageways  designated  as  escapeways 
in  lieu  of  two  travelable  passageways 
designated  as  escapeways  that  must  be 
on  distinct  air  courses.  The  petitioner 
asserts  that  the  proposed  alternative 
method  would  provide  at  least  the  same 
measure  of  protection  as  the  existing 
standard. 

3.  Drummond  Company,  Inc. 
[Docket  No.  M-2003-049-C) 

Drummond  Company,  Inc.,  PO  Box 
10246,  Birmingham,  Alabama  35202  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.507  (Power 
connection  points)  to  its  Shoal  Creek 
Mine  (MSHA  I.D.  No.  01-02901)  located 
in  Jefferson  County,  Alabama.  The 
petitioner  proposes  to  use  4, 160- volt, 
three-phase,  alternating  current 
deepwell  submersible  pumps  in 
boreholes  in  it  Shoal  Creek  Mine.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  7.  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  VA,  this  30th  day  of 
June  2003. 

Marvin  W.  Nichols,  Jr., 

Director.  Office  of  Standards,  Regulations, 
and  Variances. 

[FR  Doc.  03-17138  Filed  7-7-03;  8:45  am) 

BILUNG  COOE  4510-43-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-079)] 

Notice  of  Prospective  Patent  License 

agency:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Bigelow  Development  Aerospace 
Division,  LLC,  having  offices  in  Las 
Vegas,  Nevada,  has  applied  for  an 
exclusive  License  to  practice  the 
inventions  described  and  claimed  in 
U.S.  Patent  No.  6,231,010.  entitled 


"Advanced  Stnictiu^  and  Inflatable 
Hybrid  Spacecraft  Module,"  and  U.S. 
Patent  No.  6,547,189,  entitled 
"Inflatable  Vessel  and  Method."  Each  of 
the  above-listed  patents  is  assigned  to 
the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  shoidd 
be  sent  to  the  Johnson  Space  Center. 
NASA  has  not  yet  made  a  determination 
to  grant  the  requested  license  and  may 
deny  the  requested  license  even  if  no 
objections  are  submitted  within  the 
comment  period. 

DATES:  Responses  to  this  notice  must  be 
received  by  July  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Cate,  Patent  Attorney,  NASA 
Johnson  Space  Center,  Mail  Stop  HA. 
Houston,  TX  77058-8452;  telephone 
(281)483-1001. 

Dated:  June  26,  2003. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

(FR  Doc.  03-17219  Filed  7-7-03;  8:45  am) 

BILUNG  COOE  751(M)1-P 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (03-080)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 


SUMMARY:  NASA  hereby  gives  notice 
that  Brandywine  Optics,  Inc.  of  West 
Chester,  Pennsylvania,  has  applied  for 
an  exclusive  license  to  practice  the 
invention  described  and  claimed  in  U.S. 
Patent  No.  5,880,834,  entitled  "Convex 
Diffraction  Grating  Imaging 
Spectrometer,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to  the 
NASA  Management  Office-JPL. 
DATES:  Comments  to  this  notice  must  be 
received  by  July  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patent  Coimsel,  NASA  Management 
Office-JPL,  4800  Oak  Grove  Drive,  Mail 
Station  180-801.  Pasadena.  CA  91109- 
8099.  telephone  (818)  354-7770. 

Dated:  June  26,  2003. 
Robert  Nf.  Stephens. 
Deputy  General  Counsel. 
(FR  Doc.  03-17220  Filed  7-7-03;  8:45  am] 

BHJJNG  COOC  7S10-01-P 
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THE  NATIONAL  FOUNDATION  FOR 
THE  ARTS  AND  HUMANITIES 

institute  of  iMuseum  and  Library 
Services;  Notice  of  Comment  Request 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  PRA95)  (44 
U.S.C.  3508®{2)(A)1.  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museum  and 
Library  Services  is  submitting  to  OMB  a 
generic  clearance  for  guidelines, 
applications,  reporting  forms  and 
customer  service  surveys. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  addressee  section  of  this  notice. 

Comments  should  be  sent  to  Mamie 
Bittner,  Director  of  Public  and 
Legislative  Affairs,  1100  Pennsylvania 
Ave.,  NW.,  Wasliington,  DC  20506. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  8,  2003. 

IMLS  is  particularly  interested  in 
comments  which  help  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  biuden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

•  Ennance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to:  Mamie 
Bittner,  Director  of  Legislative  and 
Public  Affairs,  Institute  of  Museum  and 


Library  Services,  1100  Pennsylvania 

Ave.,  NW.,  Room  510,  Washington,  D.C. 

20506. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Pub.  L.  104-208  enacted  on 
September  30, 1996  contains  the  Library 
Services  and  Technology  Act  and  the 
Museum  Services  Act. 

Pub.  L.  104-208  authorizes  the 
Director  of  the  Institute  of  Museum  and 
Library  Services  to  make  grants  to 
States,  and  to  Indian  tribes  and  to 
organizations  that  primarily  serve  and 
represent  Native  Hawaiians  to — 

(1)  Consolidate  Federal  library  service 
programs; 

(2)  stimulate  excellence  and  promote 
access  to  learning  and  information 
resources  in  all  types  of  libraries  for 
individuals  of  all  ages; 

(3)  promote  library  services  that 
provide  all  users  access  to  information 
through  State,  regional,  national  and 
international  electronic  networks; 

(4)  provide  linkages  among  and 
between  libraries; 

(5)  promote  targeted  library  services 
to  people  of  diverse  geographic, 
cultiu-al,  and  socioeconomic 
backgrounds,  to  individuals  with 
disabilities,  and  to  people  with  limited 
functional  literacy  or  information  skills. 

Pub.  L.  104-208  also  provides 
authority  for  the  Director  to  make 
grants,  and  to  enter  into  contracts  and 
cooperative  agreements  for  activities 
that  may  include 

(1)  education  and  training  of  persons 
in  library  and  information  science, 
particularly  in  areas  of  new  technology 
and  other  critical  needs,  including' 
graduate  fellowships,  traineeships, 
institutes  and  other  programs. 

(2)  research  and  demonstration 
projects  related  to  the  improvement  of 
libraries,  education  in  library  and 
information  science,  enhancement  of 
library  services  through  effective  and 
efficient  use  of  new  technologies,  and 
dissemination  of  information  derived 
from  such  projects; 

(3)  preserving  or  digitization  of  library 
materials  and  resources,  giving  priority 
to  projects  emphasizing  coordination, 
avoidance  of  duplication,  and  access  by 
researchers  beyond  the  institution  of 
library  entity  imdertaking  the  project; 
and 

(4)  model  programs  demonstrating 
cooperative  efforts  between  libraries  and 
museums. 

Pub.  L.  104-208  also  provides 
authority  for  the  Director  to  make  grants 
to  museums  for  activities  such  as — 

(1)  Programs  that  enable  museums  to 
construct  or  install  displays, 
interpretations,  and  exhibitions  in  order 


to  improve  museum  services  provided 
to  the  public: 

(2)  assisting  museums  in  developing 
and  maintain  professionally  trained  or 
otherwise  experienced  staff  to  meet  the 
needs  of  the  museums; 

(3)  assisting  museums  in  meeting  the 
administrative  costs  of  preserving  and 
maintaining  the  collections  of  the 
museums,  exhibiting  the  collections  to 
the  public,  and  providing  educational 
programs  to  the  public  through  the  use 
of  the  collections; 

(4)  assisting  museums  in  cooperating 
with  each  other  in  developing  traveling 
exhibitions,  meeting  transportation 
costs,  and  identifying  and  locating 
collections  available  for  loan; 

(5)  assisting  museums  in  the 
conservation  of  their  collections; 

(6)  developing  and  carrying  our 
specialized  programs  for  specific 
segments  of  the  public,  such  as 
programs  for  urban  neighborhoods,  rural 
areas,  Indian  reservations,  and  penal 
and  other  State  institutions;  and 

(7)  model  programs  demonstrating 
cooperative  efforts  between  libraries  and 
museums. 

The  Director  is  also  authorized  to 
enter  into  contracts  and  cooperative 
agreements  with  appropriate  entities  to 
strengthen  museum  services. 

n.  Current  Actions 

To  administer  these  programs  of 
grants,  cooperative  agreements  and 
contracts,  IMLS  must  develop 
application  guidelines,  reports  and 
customer  service  surveys. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Application  Guidelines,  Interim 
and  Final  Performance  Reports,  and 
Customer  Service  Surveys. 

OMB  Number:  3137-0029. 

Agency  Number:  3137. 

Frequency:  Annually. 

Affected  Public:  State  Library 
Administrative  Agencies,  museums, 
libraries. 

Number  of  Respondents:  2500. 

Estimated  Time  Per  Respondent:  1- 
40. 

Total  Burden  Hours:  35,000. 

Total  Annualized  capital/startup 
costs:  0. 

Total  Annual  Costs:  0. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Bittner,  Director  Public  and 
Legislative  Affairs,  Institute  of  Museum 
and  Library  Services,  1100  Permsylvania 
Avenue,  NW.,  Washington,  DC  20506, 
telephone  (202)  606-4646. 

Dated:  July  1,2003. 
Mamie  Bittner, 

Director  Public  and  Legislative  Affairs. 
[FR  Doc.  03-17166  Filed  7-7-03;  8:45  am) 

BILUNG  CODE  7036-01-41 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Council  on  the  Humanities; 
Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92—463,  as  amended)  notice  is  hereby 
given  the  National  Council  on  the 
Humanities  will  meet  in  Washington, 
DC  on  July  24-25,  2003. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  from  and  gifts  offered 
to  the  Endowment  and  to  make 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue,  NW.,  Washington,  DC.  A 
portion  of  the  morning  and  afternoon 
sessions  on  July  24-25.  2003,  will  not  be 
open  to  the  public  pursuant  to 
subsections  (c)(4),  (c)(6)  and  (c)(9)(B)  of 
section  552b  of  Title  5.  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  fiiistrate  implementation  of 
proposed  agency  action.  I  have  made 
this  determination  under  the  authority 
granted  me  by  the  Chairman's 
Delegation  of  Authority  dated  July  19, 
1993. 

The  agenda  for  the  session  on  July  24, 
2003  will  be  as  follows: 

Committee  Meetings 

(Open  to  the  Public) 
Policy  Discussion 

9-10:30  a.m. 
Education  Programs — Room  M-07 
tHiblic  Programs — Room  420 
t'ederal/State  Partnership  and 
Challenge  Grants — Room  507 

(Closed  to  the  Public) 

Discussion  of  Specific  Grant 
Applications  and  Programs  Before  the 
Council 

10:30  a.m.  until  adjom-ned 
Education  Programs — Room  M-07 
Public  Programs — Room  420 
Federal/State  Partnership  and 
Challenge  Grants — Room  507 

2-3:30  p.m. 
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National  Humanities  Medals — Room 
527 

The  morning  session  on  July  25,  2003 
will  convene  at  9  a.m.,  in  the  1st  Floor 
Council  Room  M-09,  and  will  be  open 
to  the  public,  as  set  out  below.  The 
agenda  for  the  morning  session  will  be 
as  follows: 

A.  Minutes  of  the  Previous  Meeting 

B.  Reports 

1.  Introductory  Remarks 

2.  Staff  Report 

3.  Congressional  Report 

4.  Reports  on  Policy  and  General 
Matters 

a.  Overview 

b.  Education  Programs 

c.  Public  Programs 

d.  Challenge  Grants 

e.  Federal/State  Partnership 

f.  National  Humanities  Medals 
The  remainder  of  the  proposed 

meeting  will  be  given  to  the 
consideration  of  specific  applications 
and  closed  to  the  public  for  the  reasons 
stated  above. 

Fiuther  information  about  this 
meeting  can  be  obtained  from  Mr. 
Daniel  C.  Schneider,  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  or  by 
calling  (202)  606-8322,  TDD  (202)  606- 
8282.  Advance  notice  of  any  special 
needs  or  accommodations  is 
appreciated. 

Daniel  C.  Sclineider, 

Advisory  Committee  Management  Officer. 
\VR  Doc.  03-17165  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  7536-«1-l> 


NATIONAL  TRANSPOitTATION 
SAFETY  BOARD 

Sunshine  Act  Meetings;  Agenda 

TIME  AND  DATE:  1  p.m.,  Tuesday.  July  15, 
2003. 

PLACE:  NTSB  Conference  Center,  429 
L'Enfant  Plaza  SW.,  Washington,  DC 
20594. 

STATUS:  The  one  item  is  Open  to  the 
Public. 

MATTERS  TO  BE  CONSIDERED: 

7567    Highway  Accident  Report— 15 
Passenger  Van  Single- Vehicle  Rollover 
Accidents,  Henrietta,  Texas,  May  8, 
2001,  and  Randleman,  North  Carolina, 
July  1,2001. 

News  Media  Contact:  Telephone: 
(202)  314-6100.  Individuals  requesting 
specific  accommodations  should  contact 
Ms.  Carolyn  Dargan  at  (202)  314-6305 
by  Friday,  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicky  D'Onofrio,  (202)  314-6410. 


Dated:  luiy*^  2003. 
Vicky  D'Onofrio, 
Federal  Register  Liaison  Officer. 
[FR  Doc.  03-17352  Filed  7-3-03;  2:11  pm] 
BILUNG  CODE  7533-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards:  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
closed  meeting  on  July  16-17,  2003,  at 
Westinghouse  Electric  Company,  4350 
Northern  Pike,  Monroeville, 
Pennsylvania. 

The  entire  meeting  will  be  closed  to 
public  attendance  to  discuss 
Westinghouse  Electric  Company  LLC 
proprietary  information  per  5  U.S.C. 
552b(c)(4). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Wednesday,  July  16,  2003—8:30  a.m. 

until  the  conclusion  of  business. 
Thursday.  July  17.  2003—8:30  a.m.  until 

12  noon. 

The  pvu-pose  of  this  meeting  is  to 
review  the  thermal-hydraulic  aspects  of 
the  APlOOO  design.  The  Subcommittee 
will  hear  presentations  by  and  hold 
discussions  with  representatives  of  the 
NRC  staff,  Westinghouse  Electric 
"  Company  LLC,  and  other  interested 
persons  regarding  this  matter.  The 
Subcommittee  will  gather  information, 
analyze  relevant  issues  and  facts,  and 
formulate  proposed  positions  and 
actions,  as  appropriate,  for  deliberation 
by  the  full  Committee. 

For  Further  Information  Contact:  Mr> 
Ralph  Caruso,  Designated  Federal 
Official  (Telephone:  301-415-8065) 
between  7:30  a.m.  and  4:15  p.m.  (e.t). 

Dated:  July  1,2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support 
ACRS/ACNW. 

(FR  Doc.  03-17185  Filed  7-7-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Future  Plant  Designs;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Future 
Plant  Designs  will  hold  a  meeting  on 
July  17-18,  2003,  at  Westinghouse 
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Electric  Company,  4350  Northern  Pike, 
Monroeville,  Pennsylvania. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 
Thursday,  July  17,  2003— 1  p.m.  until 

the  conclusion  of  business. 
Friday,  July  18,  2003—8:30  a.m.  until 
the  conclusion  of  business. 

The  purpose  of  this  meeting  is  to 
discuss- the  Westinghouse  API  000 
Instrumentation  and  Control  design 
concept,  man-machine  interface  design 
acceptance  criteria,  hiunan  factors 
issues,  and  status  of  resolution  of  open 
items  regarding  the  design  review.  The 
Subcommittee  will  hear  presentations 
by  and  hold  discussions  with 
representatives  of  the  NRC  staff, 
Westinghouse  Electric  Company  LLC, 
and  other  interested  persons  regarding 
this  matter.  The  Subcommittee  will 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  written 
comments  should  notify  the  Designated 
Federal  Official,  Dr.  Medhat  M.  El- 
Zeflawy  {telephone  301-415-6889) 
between  7:30  a.m.  and  5  p.m.  (e.t.)  five 
days  prior  to  the  meeting,  if  possible,  so 


that  appropriate  arrangements  can  be 
made.  Electronic  recordings  will  be 
permitted. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  5  p.m.  (e.t.).  Persons 
planning  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
potential  changes  to  the  agenda. 

Dated:  June  30,  2003. 

Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  03-17186  Filed  7-7-03;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Update  to  Governors'  Designees 
Receiving  Advance  Notification  of 
Transportation  of  Nuclear  Waste 

On  January  6, 1982  (47  FR  596  and  47 
FR  600),  the  Nuclear  Regulatory 
Conunission  (NRC)  published  in  the 
Federal  Register  final  amendments  to 
10  CFR  parts  71  and  73  (effective  July 
6, 1982),  that  require  advance 
notification  to  Governors  or  their 
designees  by  NRC  licensees  prior  to 


transportation  of  certain  shipments  of 
nuclear  waste  and  spent  fuel.  The 
advance  notification  covered  in  part  73 
is  for  spent  nuclear  reactor  fuel 
shipments  and  the  notification  for  part 
71  is  for  large  quantity  shipments  of 
radioactive  waste  (and  of  spent  nuclear 
reactor  fuel  not  covered  under  the  final 
amendment  to  10  CFR  part  73). 

The  foUovdng  list,  which  was 
published  on  Jime  30,  2003,  is  being  re- 
published in  its  entirety  for  the 
convenience  of  users  to  reflect  late- 
breaking  updates  to  the  names, 
addresses,  and  telephone  numbers  of 
those  individuals  in  each  State  who  are 
responsible  for  receiving  information  on 
nuclear  waste  shipments.  The  list  will 
be  published  aimually  in  the  Federal 
Register  on  or  about  June  30  to  reflect 
any  changes  in  information. 

Questions  regarding  this  matter 
should  be  directed  to  Rosetta  O. 
Virgilio,  Office  of  State  and  Tribal 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
(Internet  address:  rov@nrc.gov  or  at 
(301)  415-2367). 

Dated  in  Rockville,  Maryland  this  1st  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 

Josephine  M .  Piccone, 

Deputy  Director,  Office  of  State  and  Tribal 
Programs. 


Individuals  Receiving  Advance  Notification-of  Nuclear  Waste  Shipments 


State 


Alabama  ... 

Alaska  

Arizona 

Arkansas  .. 

California  ... 
Cotorado  .... 
Connecticut 
Delaware  ... 


Part  71 


Cotonel  W.M.  Coppage,  Director,  Alabama  Department  of 
Put)lic  Safety,  P.O.  Box  1511,  Montgomery,  AL  36102- 
1511,  (334)242-4394. 

Douglas  Dasher,  Alaska  Department  of  Environmental  Con- 
sen/ation,  Norttiem  Regional  Offrce,  610  University  Ave- 
nue, Fairt)anks,  AK  9970^3643,  (907)  451-2172. 

Aubrey  V.  Godwin,  Director,  Arizona  Radiation  Regulatory 
Agency,  4814  South  40th  Street.  Phoenix.  AZ  85040, 
(602)  255-4845,  ext.  222,  24  hours:  (602)  223-2212. 

Bemard  Bevill,  Division  of  Radiation  Control  and  Emer- 
gency Management,  Arlcansas  Department  of  Health, 
4815  West  Markham  Street.  Mail  Slot  #30,  Little  Rock, 
AR  72205-3867,  (501)  661-2301.  24  hours:  (501)  661- 
2136. 

Captain  Andrew  R.  Jones,  California  Highway  Patrol.  En- 
forcement Sennces  Division.  444  North  3rd  St.,  Suite 
310.  P.O.  Box  942898,  Sacramento,  CA  94298-0001, 
(916)  445-1865,  24  hours:  1-(916)  861-1300. 

Captain  Tommy  Wilcoxen,  Hazardous  Materials  Section, 
Colorado  State  Patrol,  700  Kipling  Street,  Suite  1000, 
Denver.  CO  80215-5865,  (303)  239-4546,  24  hours: 
(303)239-4501. 

Edward  L.  Wilds,  Jr.,  Ph.D.,  Director,  Division  of  Radiation, 
Department  of  Environmental  Protection,  79  Elm  Street, 
Hartford,  CT  06106-5127,  (860)  424-3029,  24  hours 
(860)  424-3333. 

James  L.  Ford,  Jr..  Department  of  Publk:  Safety,  P.O.  Box 
818.  Dover.  DE  19903.  (302)  744-2680.  24  hours:  pager 
(302)  474-1030. 


Part  73 


Same. 
Same. 
Same. 
Same. 

Same. 
Same. 
Same. 
Same. 


Federal  Regteter/ Vol.  68,  No.  130 /Tuesday,  July  8^^2003 /NotkwJ 


40705 


INDIVIDUALS  RECEIVING  ADVANCE  NOTIFICATION.  OF  NUCLEAR  WASTE  SHIPMENTS— Continued 


State 


Norida 


Georgia 


Hawaii 


Idaho 


Illinois 


Indiana 
Iowa 


Kansas 


Kentucky 


Louisiana 


Mejine 


Maryland 


Massachusetts 


II 

Michigan 


Minnesota 


Mississippi 
Missouri  ... 
Montana  ... 
Nebraska  .. 


Part  71 


Harlan  W.  Keaton,  Administrator,  Bureau  of  Radiation  Con- 
trol,  Environmental  Radiatk>n  Program,  Department  of 
Health,    P.O.   Box   680069,   Orlando,    FL   32868-0069 
(407)  297-2095. 
Captain  Bruce  Bugg,  Special  Projects  Coordinator,  Law  En- 
forcement Division,  Georgia  Department  of  Motor  Vehicle 
Safety,  P.O.  Box  80447,  2206  East  View  Parkway,  Con- 
yers,  Georgia  30013,  (678)  413-8825. 
Loretta  Fuddy,  Acting  Deputy  Director  for  Environmental 
Health,  State  of  Hawaii  Department  of  Health,  P.O.  Box 
3378,  Honolulu,  HI  96813,  (808)  586-4424. 
Lieutenant  Duane  Sammons,  Deputy  Commander,  Com- 
mercial Vehrcle  Safety,  Idaho  State  Police,  P.O.  Box  700 
Meridian,   ID  83680-0700,   (208)  884-7220,  24  hours' 
(208)  846-7500. 
Gary  Wright,  Assistant  Director,  Division  of  Nuclear  Safety, 
Illinois   Emergency   Management  Agency,    1035   Outer 
Pari<  Drive,  5th  Floor,  SpringfieW,  IL  62704,  (217)  785- 
9868,  24  hours:  (217)  785-S900. 
Superintendent  Melvin  J.  Carraway,  Indiana  State  Polk», 
Indiana  Government  Center  North,  100  North  Senate  Av- 
enue, Indianapolis,  IN  46204,  (317)  232-8248. 
Ellen  M.  Gordon,  Administrator,  Homeland  Security  Advi- 
sor,   Iowa    Emergency    Management   Division,    Hoover 
Street  Office  BuiWing,  Level  A,  1305  East  Walnut  Street, 
Des  Moines,  lA  50319,  (515)  281-3231. 
Frank  H.  Moussa,  M.S.A.,  Technologrcai  Hazards  Adminis- 
trator, Department  of  the  Adjutant  General,  Division  of 
Emergency  Management,  2800  SW.  Topeka  Boulevard 
Topeka,   KS  66611-1287,   (785)  274-1409,   24  hours' 
(785)296-3176. 
Robert  L.  Johnson,  Manager,  Radiatk)n  Health  and  Toxk: 
Agents  Branch,  Cabinet  for  Health  Sen/ices,  275  East 
Main  Street,  Mail  Stop  HS-2E-D,  Frankfort.  KY  40621- 
0001,  (502)  564-7818,  ext.  3697  24  hours:  (1-800)  255- 
2587. 
Major  Joseph  T.  Booth,  Louisiana  State  Police,  7901  Inde- 
pendence   Boulevard,    P.O.    Box   66614    (#21),    Baton 
Rouge,  LA  70896-6614,  (225)  925-6113,  ext.  270,  24 
hours:  (877)  925-6252. 
Colonel  Michael  R.  Speny,  Chief  of  the  State  Police,  Maine 
Department  of  Publk;  Safety,  42  State  House  Station,  Au- 
gusta, ME  04333,  (207)  624-7000. 
Lt.  Thomas  McCord,  Maryland  State  Pofce,  Electronic  Sys- 
tems Division,  1201   Reisterstown  Road,  Pikesville    MD 
21208,  (410)  653-4208,  24  hours:  (410)  653-4200. 
Robert  Walker,  Director,  Radiation  Control  Program,  Mas- 
sachusetts Department  of  Public  Health,  90  Washington 
Street,    Dorchester,    MA   02121,    (617)   427-2944    24 
hours:  (617)  427-2913. 
Captain  Dan  Smith,  Commander,  Special  Operations  Divi- 
sk)n,  Michigan  State  Police,  714  South  Harrison  Road, 
East   Lansing,   Ml   48823,   (517)   336-6187,   24   hours- 
(517)336-6100. 
John  R.  Kerr,  Assistant  Director,  Administration  and  Pre- 
paredness Branch,  Department  of  Publk:  Safety,  Division 
of  Emergency  Management  444  Cedar  St.,  Suite  223,  St. 
Paul,  MN  55101-6223,  (651)  296-0481,  24  hours:  (651- 
649-5451). 
Robert  R.  Latham,  Jr.,  Emergency  Management  Agency, 
P.O.  Box  4501,  Fondren  Station,  Jackson,  MS  39296- 
4501,  (601)960-9020. 
Jerry  B.  Uhlmann,  Director,  Emergency  Management  Agen- 
cy, P.O.  Box  116,  Jefferson  City,  MO  65102,  (573)  526- 
9101,  24  hours:  (573)  751-2748. 
James  Greene,  Administrator,  Montana  Disaster  &  Emer- 
gency Services  Division,  P.O.  Box  4789,  Helena,  MT 
59604-4789,  (406)  841-3911. 
Major  Bryan  J.  Tuma,  Nebraska  State  Patrol,  P.O.  Box 
94907,   Lincoln,   NE  68509-4907,   (402)  479-4950    24 
hours:  (402)  471-4545. 


Pan  73 


Same. 

Same. 

Same. 
Same. 

Same. 

Same. 
Same. 

Same. 
Same. 

Same. 

Same. 
Same. 
Same. 

Same. 

Same. 

Same. 
Same. 
Same. 
Same. 


40706 


FWicral  Register /Vol.  68,  No.  130 /Tuesday,  July  8,  2003 /Notices 


Individuals  Receiving  Advance  Notification  of  Nuclear  Waste  Shipments— Continued 


state 


Nevada 


New  Hampshire 

New  Jersey  

New  Mexico  


New  York  

North  Carolina 


North  Dakota 


Ohio 


Oklahoma 

Oregon  

Pennsylvania 
Rhode  Island 


South  Carolina 


Utah 


Vermont 
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South  Dakota 
Tennessee  ... 

Texas  


Stanley  R.  Marshall,  Supervisor,  Radiological  Health  Sec- 
tion, Bureau  of  Health  Protection  Services,  Nevada  State 
Health  Division,  1179  Fain/iew  Drive,  Suite  102,  Carson 
City,  NV  89701-5405,  (775)  687-5394,  ext.  276,  24 
hours:  (775)  688-2830. 

Commissioner  Richard  M.  Flynn,  New  Hampshire  Depart- 
ment of  Safety,  James  H.  Hayes  Building,  10  Hazen 
Drive,  Concord,  NH  03305,  (603)  271-2791,  24  hours: 
(603)  271-3636. 

Kent  Tosch,  Chief,  Bureau  of  Nuclear  Engineering,  Depart- 
ment of  Environmental  Protection,  P.O.  Box  415,  Tren- 
ton, NJ  08625-0415,  (609)  984-7701. 

Derrith  Watchman-Moore,  Deputy  Secretary,  New  Mexico 
Environment  Department,  Office  of  Emergency  Services 
and  Security,  1190  St.  Francis  Drive,  P.O.  Box  26110, 
Santa  Fe,  NM  87502-6110,  (505)  827-2855,  24  hours: 
(1-800)  249-0157. 

Andrew  Feeney,  Director,  State  Emergency  Management 
Office,  1220  Washington  Avenue,  Building  22— Suite 
101,  Albany,  NY  12226-2251,  (518)  457-8900. 

Line  Sergeant  Mark  Dalton,  Hazardous  Materials  Coordi- 
nator, North  Carolina  Highway  Patrol  Headquarters,  4702 
Mail  Service  Center,  Raleigh,  NC  27699-4702,  (919) 
733-5282,  24  hours:  (919)  733-3861 

Terry  O'Clair,  Director,  Division  of  Air  Quality,  North  Dakota 
Department  of  Health,  1200  Missouri  Avenue,  P.O.  Box 
5520,  Bismarck,  ND  58506-5520,  (701)  328-5188,  After 
hours:  (701)328-9921. 

Carol  A.  O'Claire,  Supervisor,  Ohio  Emergency  Manage- 
ment Agency,  2855  West  Dublin  Granville  Road,  Colum- 
bus, OH  43235-2206,  (614)  799-3915,  24  hours:  (614) 
889-7150. 

Commissioner  Bob  A.  Ricks,  Oklahoma  Department  of 
Public  Safety,  P.O.  Box  11415,  Oklahoma  City,  OK 
73136-0145,  (405)  425-2001,  24  hours:  (405)  425-2424. 

David  Stewart-Smith,  Administrator,  Energy  Resources  Di- 
vision, Oregon  Office  of  Energy,  625  Marion  Street,  NE, 
Suite  1,  Salem,  OR  97301-3742,  (503)  378-6469. 

John  Bahnweg,  Director  of  Operations  and  Training,  Penn- 
sylvania Emergency  Management  Agency,  2605  Inter- 
state Drive,  Harrisburg,  PA  17110-9364,  (717)  651-2001. 

William  A.  Maloney,  Associate  Administrator,  Motor  Caniers 
Section,  Division  of  Public  Utilities  and  Carriers,  89  Jef- 
ferson Blvd.,  Warwick,  Rl  02888,  (401)  941-4500,  ext 
150. 

Henry  J.  Porter,  Assistant  Director,  Division  of  Waste  Man- 
agement, Bureau  of  Land  and  Waste  Management,  De- 
partment of  Health  &  Environmental  Control,  2600  Bull 
Street,  Columbia,  SC  29201,  (803)  896-0424  Emer- 
gency: (803)  253-6488. 

John  A.  Berheim,  Director,  Division  of  Emergency  Manage- 
ment, 500  E.  Capitol  Avenue,  Pien-e,  SD  57501-5070 
(605)773-3231. 

John  D.  White,  Jr.,  Director,  Emergency  Management 
Agency,  3041  Sidco  Drive,  Nashville,  TN  37204-1504, 
(615)  741-0001,  After  hours:  (Inside  TN)  1-800-262- 
3400,  (Outside  TN)  1-800-258-3300. 

Richard  A.  Ratliff,  Chief,  Bureau  of  Radlatwn  Control, 
Texas  Department  of  Health.  1100  West  49th  Street 
Austin,  TX  78756-3189,  (512)  834-6679. 


William  J.  Sinclair,  Director,  Division  of  Radiation  Control, 
Department  of  Environmental  Quality,  168  North  1950 
West.  P.O.  Box  144850.  Salt  Lake  City,  UT  84114-4850. 
(801)  536-4250.  After  hours:  (801)  536-4123. 

Lieutenant  Col.  Thomas  A.  Powlovk*.  Director,  Diviskxi  of 
State  PoHce,  Department  of  PuWk:  Safety.  103  South 
Main  Street.  Watertjury.  VT  05671-2101.  (802)  244- 
7345. 
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Colonel  Thomas  A.  Davis  Director, 
Texas  Department  of  Publk:  Safety, 
ATTN:  EMS  Preparedness  Sectkm, 
P.  O.  Box  4087,  Austin.  TX  78773- 
0223.  (512)  424-2589.  24  hours: 
(512)  424-2277. 
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state 


>%ginla 


Washington  .. 
West  Virginia 


Wisconsin 
/oming  . 


wyo 
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District  of  Columbia 


Puerto  Rico 


Guam 


Virgin  Islands 


American  Samoa 


Commonwealth  of  the  Northern  Mariana 
Islands. 


(py 


Brett  A.  Burdick,  Director,  Technological  Hazards  Division, 
Department  of  Emergency  Management,  Commonwealth 
of  Virginia.  10501  Trade  Court,  Richmond,  VA  23236 
(804)  897-6500,  ext.  6569,  24  hours:  (804)  674-2400. 

Steven  L.  Kalmtach,  Assistant  State  Fire  Marshall,  Wash- 
ington State  Patrol,  Fire  Protection  Bureau,  P.O  Box 
42600,  Olympia,  WA  98504-2600,  (360)  570-3119  24 
hours:  (1-800)  409-4755. 

Colonel  H.  E.  Hill,  Jr.,  Superintendent,  West  Virginia  State 
Police,  725  Jefferson  Road,  South  Charieston  WV 
25309,(304)746-2111. 

Edward  J.  Gleason,  Administrator,  Division  of  Emergency 
Management,  2400  Wright  Street,  P.O.  Box  7865,  Madi- 
son, Wl  53707-7865,  (608)  242-3232. 

Captain  Vemon  Poage,  Support  Services  Officer,  Commer- 
cial Carrier,  Wyoming  Highway  Patrol,  5300  Bishop  Bou- 
levard, Cheyenne,  WY  82009-3340,  (307)  777-4317  24 
hours:  (307)777-4321. 

Gregory  B.  Talley,  Program  Manager,  Radiation  Protection 
Division,  Bureau  of  Food,  Dmg  &  Radiation  Protection, 
Department  of  Health,  51  N  Street,  NE.,  Room  6006 
Washington,  DC  20002,  (202)  535-2320,  24  hours:  (202) 
666-8001. 

Esteban  Mujica,  Chairman,  Environmental  Quality  Board 
P.O.  Box  11488,  San  Juan,  PR  00910,  (787)  767-8056 
or  (787)  767-8181. 

Jesus  T.  Salas,  Administrator,  Guam  Environmental  Protec- 
tion Agency,  P.O.  Box  22439  GMF,  Banigada,  Guam 
96921,(671)457-1658. 

Dean  C.  Plaskett,  Esq.,  Commisskjner,  Department  of 
Planning  and  Natural  Resources,  Cyril  E.  King  Airport, 
Tenninal  Building— Second  Floor,  St.  Thomas,  Virgin  Is- 
lands 00802,  (340)  774-3320. 

Rati  Faiai,  Government  Ecologist,  Environmental  Protection 
Agency,  Office  of  the  Governor,  Pago  Pago,  American 
Samoa  96799,  (684)  633-2304. 

Thomas  B.  Pangelinan,  Secretary,  Department  of  Unds 
and  Natural  Resources,  Commonwealth  of  Northern  Mar- 
iana Islands  Government,  Caller  Box  10007  Saipan  MP 
96950,  (670)  322-9830  or  (670)  322-9834 
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I  Doc.  03-17184  Filed  7-7-03;  8:45  am] 
BILUNG  COOE  759(H)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pvirsuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 


amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  cimendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  June  13, 
2003,  through  June  26,  2003.  The  last 
biweekly  notice  was  published  on  Jime 
24,  2003  (68  FR  37574). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 


proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Conunission  will  not 
issue  the  amendment  imtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failiue  to  act  in  a  timely  way  woidd 
result,  for  example,  in  derating  or 
shutdovra  of  the  facility,  the 
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Commissioa  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001 .  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  ft-om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01F21,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 

By  August  7,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commisiion's 
PDR,  located  at  One  White  Flint  North. 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  web  site,  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  a 
request  for  a  heahng  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
hy  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 


Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiux:es  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 


contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  heanng  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Govenunent  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei®nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 
Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  heeuing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the  ■ 
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Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
Public  File  Area  01F21, 11555  Rockville 
Pike  (first  flooi),  Rockville.  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Docimients  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are" 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397-4209 
301-415-4737  or  by  e-mail  to 
pdj^nrc.gov. 

AmerGen  Energy  Company,  LLC,  et  aL, 
Docket  No.  50-219,  Oyster  Cr«ek 
Nuclear  Generating  Station  (OCNGS), 
Ocean  County,  New  Jersey 

Date  of  amendment  request:  June  2, 
2003. 

Description  of  amendment  request: 
The  licensee  proposed  to  revise  Sections 
3.7.B.1  and  3.7.C.2  of  the  OCNGS 
Technical  Specifications  (TSs).  Section 
3.7.B.1  currently  specifies  that  the 
reactor  may  remain  in  operation  "for  a 
period  not  to  exceed  7  days  in  any  30 
day  period  if  a  startup  transformer  is  out 
of  service."  Section  3.7.C.2.  referring  to 
the  standby  diesel  generators  (DCs), 
cuirently  specifies  that  the  reactor  may 
remain  in  operation  "for  a  period  not  to 
exceed  7  days  in  any  30  day  period  if 
a  diesel  generator  is  out  of  service."  The 
proposed  revision  is  to  delete  the  phrase 
"in  any  30  day  period"  from  these  two 
sections.  The  licensee  regards  this 
phrase  as  an  unnecessary  restriction, 
and  states  that  it  has  no  basis  in  the 
existing  TSs.  design  basis,  or  licehsing 
basis  of  OCNGS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  three  standards  of  10  CFR  50.92(c) 
and  performed  its  own.  The  NRC  staff's 
analysis  is  presented  below: 

The  first  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  The 


proposed  changes,  if  approved  by  the 
NRC  staff,  will  be  made  in  a  manner 
such  that  conservatism  is  maintained 
through  continued  compliance  with 
applicable  NRC  regulations 
(specifically,  the  Maintenance  Rule  in 
10  CFR  50.65)  and  guidance.  No 
hardware  design  change  is  involved 
with  the  proposed  amendment,  thus 
there  can  be  no  adverse  effect  on  the 
functional  performance  of  the  startup 
transformers  or  DGs.  Consequently,  the 
subject  components  will  continue  to 
perform  their  design  functions  with  no 
decrease  in  their  capabilities  to  mitigate 
th^  consequences  of  postulated 
accidents.  Unavailability  of  these 
components  was  not  factored  into  the 
scenarios  of  previously  analyzed 
accidents,  nor  were  the  subject 
components  assumed  to  be  initiators  of 
previously  analyzed  accidents. 
Consequently,  the  proposed  revision  to 
the  subject  sections  will  lead  to  no 
increase  in  the  consequences  of 
accidents  previously  evaluated,  and  will 
lead  to  no  increase  of  the  probability  of 
accidents  previously  evaluated. 

The  second  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated.  The  proposed 
amendment  is  not  the  result  of  a 
hardware  design  change,  nor  does  it 
lead  to  the  need  for  a  hardware  design 
change.  There  is  no  change  in  the 
methods  OCNGS  is  operated.  As  a 
result,  all  structures,  systems,  and 
components  will  continue  to  perform  as 
previously  analyzed  by  the  licensee,  and 
previously  evaluated  and  accepted  by 
the  NRC  staff.  Therefore,  the  proposed 
amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  third  standard  requires  that 
operation  of  the  unit  in  accordance  with 
the  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Since  the  licensee  did 
not  propose  to  exceed  or  alter  a  design 
basis  or  safety  limit,  the  proposed 
amendment  will  not  affect  in  any  way 
the  performance  characteristics  and 
intended  functions  of  the  subject 
components.  Therefore,  the  proposed 
amendment  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Based  on  the  NRC  staffs  analysis,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  E. 
Matthews,  Esquire,  Morgan,  Lewis,  & 


Bockius,  LLP,  llii  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
NRC  Section  Chief:  Richard  J.  Laufer. 

Arizona  Public  Service  Company,  et  aL, 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request:  May  28, 
2003. 

Description  of  amendments  request: 
The  amendments  would  modify  several 
surveillance  requirements  (SRs)  in 
Technical  Specifications  (TSs)  3.8.1  and 
3.8.4  on  alternating  current  and  direct 
current  sources,  respectively,  for  plant 
operation.  The  revised  SRs  would  have 
notes  deleted  or  modified  to  allow  the 
SRs  to  be  performed,  or  partially 
performed,  in  reactor  modes  that  are 
currently  not  allowed  by  the  TSs.  The 
current  SRs  are  not  allowed  to  be 
performed  in  Modes  1  and  2.  Several  of 
the  ciurent  SRs  also  cannot  be 
performed  in  Modes  3  and  4.  The 
footnote  to  SR  3.8.4.8  would  also  be 
deleted.  There  would  also  be 
renumbering  in  several  of  the  SR  notes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  requireJby  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probabiHty  or 
consequences  of  an  accident  previously 
evaluated. 

The  emergency  diesel  generators  (DGs)  and 
their  associated  emergency  loads  are  accident 
mitigating  features,  rather  than  accident 
initiating  equipment.  Each  DG  is  dedicated  to 
a  specific  vital  bus  and  these  buses  and  DGs 
are  independent  of  each  other.  There  is  no 
common  mode  failure  provided  by  the  testing 
changes  proposed  in  this  license  amendnvent 
request  [LAR]  that  would  cause  multiple  bus 
failures.  Therefore,  there  wrill  be  no 
significant  impact  on  any  accident 
"probabilities  by  the  approval  of  the  requested 
amendment. 

The  design  of  plant  equipment  is  not  being 
modified  by  these  proposed  changes.  The 
changes  include  an  increase  in  the  online 
time  the  DG  will  be  paralleled  to  the  grid  in 
Mode  1,  2.  3,  land]  4.  The  overall  time  that 
the  DG  is  paralleled  in  all  modes  (outages/ 
non-outage)  should  remain  unchanged.  As 
such,  the  ability  of  the  DGs  to  respond  to  a 
design  basis  accident  (DBA)  can  be  adversely 
impacted  by  [the]  proposed  changes. 
However,  the  impacts  are  not  considered 
significant  based  on  the  1X3  under  test 
maintaining  its  ability  to  respond  to  an  auto- 
start signal  were  one  to  be  received  during 
testing,  along  with  the  ability  of  the 
remaining  DG  to  mitigate  a  DBA  or  provide 
a  safe  shutdown,  an*  data  that  shows  that  the 
DG  itself  will  not  perturb  the  electrical 
system  significantly.  Furthermore,  the 
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proposed  ameDdments  for  surveillance 
requirements  (SR)  3.8.1.10  and  SR  3.8.1.14 
share  the  same  electrical  configuration 
aligiunent  to  the  current  monthly  l-hour 
loaded  surveillance. 

For  SR  3.8.1.13,  the  DG  would  still  be  able 
to  respond  to  an  auto-start  signal  were  one 
to  be  received  during  testing.  The 
unavailability  of  the  DG  during  the  conduct 
of  this  SR  3.8.1.13  is  minimal 
(approx[imately]  30  minutes)  and  is 
considered  insignificant  from  a  risk 
perspective. 

In  addition,  operating  experience  and 
evaluation  bf  the  probability  of  a  DC  being 
rendered  inoperable  concurrent  with  or  due 
to  a  significant  grid  disturbance,  suppiort  the 
conclusion  that  the  profrased  changes  in  this 
LAR  do  not  involve  any  significant  increase 
in  the  likelihood  of  a  safety-related  bus 
blackout. 

SR  changes  that  are  consistent  with 
Industry/Technical  Specification  Task  Force 
(TSTF)  Standard  Technical  Specification 
(STS)  change  TSTF-283,  Revision  3  and 
NUREG-1432,  Revision  2  have  been 
approved  by  the  NRC,  and  the  on-line  tests 
allowed  by  the  TSTF  and  the  NUREG  are 
only  to  be  performed  for  the  purpose  of 
establishing  operability  [of  the  I>G  being 
tested).  Performance  of  these  SRs  during 
previously  restricted  modes  will  require  an 
assessment  to  assure  plant  safety  is 
maintained  or  enhanced. 

The  deletion  of  the  footnote  associated 
with  SR  3.8.4.8  is  an  editorial  change.  This 
footnote  was  associated  with  coming  out  of 
the  ninth  refueling  outage  for  Unit  1,  which 
has  since  passed. 

Therefore,  the  proposed  change[s  do)  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  [kind  of] 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change[s)  would  create  no 
new  accidents  since  no  changes  are  being 
made  to  the  plant  that  would  introduce  any 
new  accident  causal  mechanisms.  Equipment 
will  be  operated  in  the  same  configuration 
currently  allowed  by  other  DG  SRs  that  allow 
testing  in  plant  Modes  1,  2,  3,  and  4.  This 
license  amendment  request  does  not  impact 
any  plant  systems  that  are  accident  initiators 
or  adversely  impact  any  accident  mitigating 
systems. 

Therefore,  the  proposed  change[s  do)  not 
create  the  possibility  of  a  new  or  different 
accident  fi'om  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  margin  of  safety  is  related  to  the  ability 
of  the  fission  product  barriers  to  perform 
their  design  [safety)  functions  during  and 
following  an  accident  situation.  These 
barriers  include  the  fuel  cladding,  the  reactor 
coolant  system,  and  the  containment  system. 
The  proposed  changes  to  the  testing 
requirements  for  the  plant  DGs  do  not  affect 
the  operability  requirements  for  the  DGs,  as 
verification  of  such  operability  will  continue 


to  be  performed  as  required  (except  during 
different  allowed  modes  [of  operation)). 
Continued  verification  of  operability 
supports  the  capability  of  the  DGs  to  perform 
their  required  function  of  providing 
emergency  power  to  plant  equipment  that 
supports  or  constitutes  the  fission  product 
barriers.  Only  one  DG  is  to  be  tested  at  a  time 
and  the  remaining  DG  will  be  available  to 
safely  [shut  down]  the  plant  or  respond  to  a 
DBA,  if  required.  Consequently,  the 
performance  of  these  fission  product  barriers 
will  not  be  impacted  by  implementation  of 
[the]  proposed  amendment. 

In  addition,  the  proposed  changes  involve 
no  changes  to  [safety]  setpoints  or  limits 
established  or  assumed  by  the  accident 
analysis.  On  this  and  the  above  basis,  no 
safety  margins  will  be  impacted. 

Therefore,  the  proposed  change[s  do)  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
^satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Kenneth  C. 
Manne,  Senior  Attorney,  Arizona  Public 
Service  Company,  P.O.  Box  52034,  Mail 
Station  7636,  Phoenix,  Arizona  85072- 
2034. 

MRC  Section  Chief:  Stephen  Dembek. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-317  and  50-318,  Calvert 
ChSs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  May  28, 
2003. 

Description  of  amendments  request. 
The  proposed  amendment  would  revise 
the  Calvert  Cliffs  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2,  cooldown  ciu^es 
(Technical  Specification  Figure  3.4.3-2) 
to  change  the  range  of  temperatiues  for 
which  a  cooldown  rate  of  100  °F/hr  is 
acceptable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

In  accordance  with  10  CFR  Part  50, 
Appendix  G,  the  Calvert  Cliffs  pressure/ 
temperature  (P-T)  limits  for  material  fracture 
toughness  requirements  of  the  reactor  coolant 
pressure  boundary  materials  were  developed 
using,  the  methods  of  linear  elastic  fi^cture 
mechanics  and  the  guidance  found  in  the 
American  Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code, 
Section  III,  Appendix  G.  The  proposed 


cooldown  rates  for  the  Technical 
Specification  P-T  limits  were  made  possible 
by  ASME  Code  Case  N-640  which  permits 
use  of  Kic  for  reference  stress  intensity  factor. 
[Temperatiires  that  enable  the  low 
temj>erature  overpressure  protection  system' 
are  not  affected). 

The  proposed  change  only  changes  the 
temperature  at  which  the  cooldown 
transitions  fi-om  100°F/hr  to  40°F/hr.  It  does 
not  change  the  basic  cooldown  rates  or 
methods  of  cooling  down  the  Reactor  Coolant 
System.  This  cooldown  transiUon  does  not 
affect  the  probability  of  an  accident 
previously  evaluated  because  the  cooldown 
rates  have  not  changed.  Additionally,  since 
the  cooldown  rates  are  not  changed  above 
300^F,  the  safety  analyses  and  dose 
consequences  in  the  Updated  Final  Safety 
Analysis  Report  are  not  affected. 

Therefore), 1  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  tm  accident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  implementation  of  the  proposed 
revision  has  no  significant  effect  on  either  the 
configuration  of  the  plant,  or  the  manner  in 
which  it  is  operated. 

Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  margin  of  safety  is  defined  by 
compliance  with  10  CFR  Part  50,  Appendix 
G,  requirements  for  adequate  margin  to 
prevent  brittle  failure  of  the  reactor  coolant 
pressure  boundary  materials.  As  discussed 
above,  use  of  Kic  with  continuous  cooldown 
results  in  a  conservative  cooldown  rate  that 
will  maintain  plant  safety.  With  the  proposed 
change,  the  underlying  intent  of  the  10  CFR 
Part  50,  Appendix  G,  is  maintained. 

Therefore,  this  proposed  change  does  not  ' 
significantly  reduce  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Carolina  Power  &  Light  Company, 
Docket  No.  50-261,  H.  B.  Robinson 
Steam  Electric  Plant,  Unit  No.  2, 
Darlington  County,  South  Carolina 

Date  of  amendment  request:  May  28, 
2003. 

Description  of  amendment  request 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
requirements  for  spent  fuel  storage  pool 
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boron  concentration  and  fuel  storage. 
The  proposed  amendment  would 
eliminate  the  need  to  credit  Boraflex 
neutron  absorbing  material  for  reactivity 
control  in  the  H.  B.  Robinson  Steam 
Electric  Plant,  Unit  No.  2,  spent  fuel 
storage  pool.  The  new  analyses 
submitted  by  the  licensee  take  credit  for 
a  combination  of  soluble  boron  and 
controlled  fuel  loading  patterns  within 
the  spent  fuel  storage  pool  in  order  to 
maintain  acceptable  margins  of 
subcriticality. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  the  proposed  change  has 
been  performed  in  accordance  with  10  CFR 
50.91(a)(1)  regarding  no  significant  hazards 
considerations  using  the  standards  in  10  CFR 
50.92(c).  A  discussion  of  these  standards  as 
they  relate  to  this  amendment  request 
follows: 

1.  The  Proposed  Change  Does  Not  Involve 
a  Significant  Increase  in  the  Probability  or- 
Consequences  of  an  Accident  Previously 
Evaluated. 

The  proposed  changes  do  not  modify  the 
faciKty.  They  apply  additional  administrative 
controls  for  maintaining  the  required  boron 
concentration  in  the  spent  fuel  storage  pool. 
They  also  revise  the  acceptance  criteria  for 
the  spent  fuel  storage  pool  criticaiity 
analyses.  There  will  be  a  procedural  change 
requiring  increased  frequency  of  spent  fuel 
storage  pool  sampling  for  boron  analysis.  The 
sampling  is  perfoiined  in  accordance  with 
approved  procedures  and  does  not  impact 
the  probability  or  consequences  of  spent  fuel 
storage  pool  accidents,  which  are  a  fuel 
handling  accident  and  a  loss  of  spent  fiiel 
storage  pool  cooling.  The  changes  will  allow 
for  the  hirther  degradation  of  the  Boraflex 
within  the  high  density  racks.  The  existence 
or  degradation  of  the  Boraflex  has  no 
relationship  to  tlie  probability  or 
consequences  of  a  fuel  handling  accident  or 
a  loss  of  spent  fuel  storage  pool  cooling. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  Proposed  Change  Does  Not  Create 
the  Possibility  of  a  New  or  Difi^erent  Kind  of 
Accident  From  Any  Previously  Evaluated. 
The  proposed  changes  are  related  to  the 
possibility  of  a  criticaiity  accident  in  the 
spent  fuel  storage  pool.  Detailed  analyses 
have  been  performed  to  ensure  a  criticaiity 
accident  in  the  spent  fuel  storage  pool  is  not 
a  credible  event.  The  events  that  could  lead 
to  a  criticaiity  accident  are  not  new.  These 
events  include  a  fuel  mis-positioning  event, 
a  fuel  drop  event,  and  a  boron  dilution  event. 
The  proposed  changes  do  not  impact  the 
probability  of  any  of  these  events.  The 
detailed  criticaiity  analyses  performed 
demonstrate  that  criticaiity  would  not  occur 
following  any  of  these  events.  For  the  more 
likely  events,  such  as  a  fuel  mis-positioning 


event,  k^  remains  less  than  or  equal  to  0.95. 
For  the  unlikely  event  that  the  spent  fuel 
storage  pool  boron  concentration  was 
reduced  to  zero,  ken  remains  less  than  1.0. 
Since  a  criticaiity  accident  remains  "not 
credible,"  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  F>roposed  Change  Does  Not  Involve 
a  Significant  Reduction  in  the  Margin  of 
Safety. 

The  proposed  changes  continue  to  provide 
*he  controls  necessary  to  ensure  a  criticaiity 
event  could  not  occur  in  the  spent  fuel 
storage  pool.  The  acceptance  criteria  are 
consistent  with  the  acceptance  criteria 
specified  in  10  CFR  50.68,  which  provide  an 
acceptable  margin  of  safety  in  regard  to  the 
potential  for  a  criticaiity  event.  Therefore,  the 
changes  do  not  result  in  a  significant 
reduction  in  the  margin  of  safety. 

Based  on  the  above  discussion,  [Carolina 
Power  &  Light  Company)  has  determined  that 
the  requested  change  does  not  involve  a 
significant  hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied:  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Steven  R.  Carr, 
Associate  CJeneral  Counsel— Legal 
Department,  Progress  Energy  Service 
Company,  LLC,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 
NRC  Section  Chief:  Allen  G.  Howe. 


Dominion  Nuclear  Connecticut  Inc.,  et 
al„  Docket  No.  50-423,  Millstone  Power 
Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  amendment  request:  March  4, 
2003,  as  supplemented  May  13,  2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
selected  sections  of  the  Technical 
Specifications  (TSs)  based  upon  a  re- 
analysis  of  fuel  handling  accidents 
(FHAs).  The  revised  analysis  is  based 
upon  selective  implementation  of  the 
alternative  source  term  (AST) 
methodology  of  Regulatory  Guide  (RG) 
1.183,  and  in  accordance  with  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  Section  50.67.  Specifically,  the 
amendment  would  revise:  TS  3.7.8, 
"Plant  Systems,  Control  Room  Envelope 
Pressurization  System;"  TS  3.9.4, 
"Refueling  Operations,  Containment 
Building  Penetrations;"  TS  3.9.9, 
"Refueling  Operations,  Containment 
Purge  and  Exhaust  Isolation  System," 
and  TS  3.9.12,  "Refiieling  Operations, 
Fuel  Building  Exhaust  Filter  System." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
staffs  review  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  involve 
physical  modifications  to  the  plant 
equipment  and  do  not  change  the 
operational  methods  or  procedures  used 
for  the  physical  movement  of  fuel  in 
containment  or  in  the  fuel  building.  As 
such,  the  proposed  changes  have  no 
effect  on  the  probability  of  occiurence  of 
any  accident  previously  evaluated. 

The  proposed  changes  are  based  upon 
the  re-analysis  of  an  FHA  in  the 
containment  and  an  FHA  in  the  fuel 
building  area.  The  consequences  of  the 
re-analyzed  events  are  expressed  in 
terms  of  total  effective  dose  equivalent 
(TEDE),  and  are  not  directly  comparable 
to  either  the  thyroid  or  whole  body 
doses  reported  in  the  existing  analyses. 
However,  even  taking  this  comparison 
into  consideration,  any  dose  increase  is 
considered  not  to  be  significant  as  the 
revised  analyses  results  meet  the 
applicable  TEDE  acceptance  criteria  for 
AST  implementation. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  containment  closure  components 
(e.g.,  equipment  access  hatch,  personnel 
access  hatch  doors,  and  various 
containment  penetrations)  and  filtration 
systems  are  not  accident  initiators.  The 
proposed  changes  do  not  involve  the 
addition  of  new  systems  or  components 
nor  do  they  involve  the  modification  of 
existing  plant  systems.  The  proposed 
changes  do  not  change  the  operational 
modes  or  procedure  used  for  the 
physical  movements  of  fuel  in 
containment  or  in  the  fuel  building.  The 
proposed  changes  do  not  affect  the  way 
in  which  an  FHA  is  postulated  to  occur. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  sig^iificant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  for  the  dose 
consequence  analysis  is  considered  to 
be  that  provided  by  meeting  the 
appUcable  regulatory  limits.  The  dose 
consequences  of  the  existing  FHA  are 
within  regulatory  limits  for  whole  body 
and  thyroid  doses  as  established  in  10 
CFR  100.  The  revised  FHA  using  the 
AST  method  demonstrates  that  the  dose 
consequences  are  within  the  regulatory 
limits  for  TEDE  established  in  10  CFR 
50.67  and  RG  1.183.  There  is  no  direct 


V 


4071A 


Federal  Register /Vol.  68.  No.  130/Tue^dayi  July  S.-aeOJ/Noti^BS 


correlation  between  the  old  margins  of 
safety  established  by  meeting  10  CFR 
Part  100  and  those  established  by  the 
proposed  change.  The  staff  concludes, 
however,  that  meeting  10  CFR  50.67  and 
RG  1.183  limits  would  result  in  doses 
that  would  be  within  the  10  CFR  Part 
100  limits.  Therefore,  it  is  concluded 
that  a  reducation  in  margin  of  safety,  if 
any,  woidd  not  be  significant. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant^azards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Waterford,  CT  06141-5127. 

NRC  Section  Chief:  James  W.  Clifford. 

Duke  Energy  Corporation,  et  al.,  Docket 
Nos.  50^13  and  50-414,  Catawba 
Nuclear  Station,  Units  1  and  2,  York 
County,  South  Carolina 

Date  of  amendment  request:  February 
25,  2003,  as  supplemented  June  9,  2003. 

Description  of  amendment  request: 
The  proposed  amendments  require  a 
Steam  Generator  (SG)  Program  that 
defines  a  performance  based  approach 
to  maintaining  SG  tube  integrity.  The 
SG  Program  includes  performance 
criteria  that  define  the  basis  for  tube 
infiegrity  and  provides  reasonable 
assurance  that  SG  tubing  will  remain 
capable  of  fulfilling  its  safety  function  of 
maintaining  reactor  coolant  pressure 
boundary  (RCPB)  integrity.  The 
proposed  amendments  add  a  new 
Technical  Specification  (TS)  for  SG 
Tube  Integrity  (3.4.18)  and  revise  the 
TSs  for  Reactor  Coolant  System  (RCS) 
Operational  Leakage  (3.4.13),  SG  Tube 
Surveillance  Program  (5.5.9),  and  SG 
Tube  Inspection  Report  (5.6.8). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  facility  in  accordance 
with  the  proposed  amendments: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequeiTces  of  an 
accident  previously  evaluated. 

The  proposed  changes  require  a  SG 
Program  that  includes  performance  criteria 
that  will  provide  reasonable  assurance  that 
the  SG  tubing  will  retain  integrity  over  the 
full  range  of  operating  conditions  (including 
startup,  operation  in  the  power  range,  hot 
standby,  cooldown.  and  all  anticipated 
transients  included  in  the  design  ■ !  ■ 

speciication)  and  design  basis  accidents. 


The  SG  performance  criteria  are  based  on 
tube  structural  integrity,  accident  induced 
leakage,  and  operational  leakage. 

The  structural  integrity  performance 
criterion  is  a  new  requirement.  It  is  included 
in  the  proposed  SG  Program  administrative 
TS  5.5.9. 

The  accident  induced  leakage  criterion  is 
a  new  requirement.  It  is  included  in  the 
proposed  SG  Program  administrative  TS 
5.5.9. 

The  operational  leakage  criterion  is 
equivalent  to  the  existing  requirement.  Its 
limit  is  part  of  the  proposed  RCS  Operational 
Leakage  TS  3.4.13. 

A  SG  tube  rupture  event  is  one  of  the 
design  basis  accidents  analyzed  as  part  of 
Catawba's  licensing  basis.  In  the  analysis  of 
a  SG  tube  rupture  event,  a  bounding  primary 
to  secondary  leakage  rate  equal  to  the 
operational  leakage  rate  limit  in  the  licensing 
basis  plus  the  leakage  rate  associated  with  a 
double-ended  rupture  of  a  single  tube  is 
assumed.  For  other  design  basis  accidents, 
the  tubes  are  assumed  to  retain  their 
structural  integrity  (i.e.,  they  are  assumed  not 
to  rupture).  These  analyses  assume  that 
primary  to  secondary  leakage  through  each 
SG  is  150  gallons  per  day. 

The  accident  induced  leakage  criterion 
introduced  by  the  proposed  changes  accounts 
for  tubes  that  may  leak  during  design  basis 
accidents.  The  accident  induced  leakage 
criterion  limits  this  leakage  to  no  more  than 
the  value  assumed  in  the  accident  analysis. 
The  SG  performance  criteria  proposed  as  part 
of  these  TS  amendments  identify  the 
standards  against  which  tube  integrity  is  to 
be  measured.  Meeting  the  performance 
criteria  provides  reasonable  assurance  that 
the  SG  tubiftg  will  remain  capable  of 
fulfilling  its  specific  safety  function  of 
maintaining  RCPB  integrity  throughout  each 
operating  cycle  and  in  the  unlikely  event  of 
a  design  basis  accident.  The  performance 
criteria  are  only  a  part  of  the  SG  Program 
required  by  the  proposed  changes  to  TS  5.5.9. 
The  program,  defined  by  NEI  [Nuclear  Energy 
Institute]  97-06.  "Steam  Generator  Program 
Guidelines,"  includes  a  framework  that 
incorporates  a  balance  of  prevention, 
inspection,  evaluation,  repair,  and  leakage 
monitoring. 

Probability  of  an  Accident 

The  TS  proposed  by  these  license 
amendments  define  the  actions  required 
upon  failure  to  maintain  SG  tube  integrity 
and  the  surveillances  necessary  to  verify  that 
tube  integrity  is  maintained.  The  proposed 
administrative  TS  contain  performance 
criteria,  repair  criteria,  repair  methods, 
maximum  SG  inspection  intervals,  and 
reporting  requirements.  The  set  of  TS 
proposed  is  a  significant  improvement  over 
the  existing  SG  TS. 

In  addition,  the  SG  Program  'squired  by 
these  amendments  includes  provisions 
important  in  satisfying  the  TS  requirements. 
The  topics  addressed  by  the  SG  Program 
include: 

•  SG  performance  criteria,  including  an 
operational  leakage  limit, 

•  SG  repair  criteria  and  repair  methods. 

•  SG  inspection  intervals,  and 

•  Performance  based  SG  inspections  that 
include  pre-inspection  degradation 


assessments,  condition  monitoring 
assessments,  operational  assessments,  and 
non-destructive  examination  technique 
requirements. 

These  SG  Program  provisions  establish 
requirements  that  are  an  improvement  as 
compared  to  the  requirements  in  the  existing 
TS.  As  an  example,  the  SG  Program  requires 
an  operational  assessment  that  defines  the 
maximum  SG  inspection  interval  that 
prbvides  reasonable  assurance  that  the 
performance  criteria  will  continue  to  be  met 
at  the  next  inspection.  The  actual  inspection 
interval  is  always  chosen  to  be  less  than  the 
interval  determined  by  the  operational 
assessment.  The  existing  TS  have  no  similar 
requirement.  As  a  result,  the  function  and 
integrity  of  the  tubes  are  maintained  with 
greater  assurance  and  the  probability  of  a  SG 
tube  rupture  is  decreased. 

Consequences  of  an  Accident 

The  consequences  of  design  basis  accidents 
are,  in  part,  functions  of  the  dose  equivalent 
I'^'  in  the  primary  coolant  and  the  primary 
to  secondary  leakage  rates  resulting  from  an 
accident.  Therefore,  limits  are  included  in 
the  plant  TS  for  operational  leakage  and  for 
dose  equivalent  I'-"  in  primary  coolant  to 
ensure  the  plant  is  operated  within  its 
analyzed  condition. 

The  analysis  of  the  associated  design  basis 
accidents  assumes  that  the  initial  primary  to 
secondary  leak  rate  is  150  gallons  per  day  in 
each  SG  (except  for  the  ruptured  SG  in  a  SG 
tube  rupture),  and  that  the  reactor  coolant 
activity  levels  of  dose  equivalent  I'"  are  at 
the  TS  values  before  the  accident.  The  TS 
limits,  license  conditions,  and  other  controls 
on  I'"  are  unchanged  by  these  amendment 
requests.  These  other  controls  include 
License  Amendments  159  and  151  for 
Catawba  Units  1  and  2,  respectively,  and  the 
Catawba  license  amendment  request 
submittal  dated  May  9.  2002.  which  is 
presently  being  reviewed  by  the  NRC. 

In  addition,  the  proposed  amendments 
include  a  new  performance  criterion  for 
accident  induced  leakage  that  requires  that 
the  primary  to  secondary  leakage  resulting 
from  an  accident  other  than  a  SG  tube 
rupture  not  exceed  the  value  assumed  in  the 
dose  analyses  (150  gallons  per  day  through 
each  SG). 

Since  the  proposed  operational  leakage 
limit  is  equivalent  to  the  existing  value,  and 
since  the  proposed  amendments  include  a 
new  performance  criterion  for  accident 
induced  leakage,  the  proposed  amendments 
will  not  increase  the  consequences  of  an 
accident. 

From  the  above  discussion,  it  is  concluded 
that  the  proposed  amendments  do  not  affect 
the  design  of  the  SGs,  their  method  of 
operation,  or  primary  coolant  chemistry 
controls.  The  proposed  approach  updates  the 
existing  TS  and  enhances  the  requirements 
for  SG  inspections.  The  proposed  TS  changes 
do  not  adversely  impact  any  other  previously 
evaluated  design  basis  accident  and  represent 
an  improvement  over  the  existing  TS. 
Therefore,  the  proposed  changes  do  not  affect 
the  consequences  of  a  SG  tube  rupture 
accident  and  the  probability  of  such  an 
accident  is  reduced.  In  addition,  the 
proposed  changes  do  not  affect  the 
consequences  of  other  accidents.  .1 
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2.  Would  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any  other 
accident  previously  evaluated. 

The  proposed  performance  based 
requirements  are  an  improvement  over  the 
requirements  imposed  by  the  existing  TS. 
Implementation  of  the  proposed  SG  Program 
will  not  introduce  any  adverse  changes  to  the 
plant  design  basis  or  postulated  accidents 
resulting  from  potential  tube  degradation. 
The  result  of  the  implementation  of  the  SG 
Program  will  be  an  enhancement  of  SG  tube 
performance.  Primary  to  secondary  leakage 
that  may  be  experienced  during  all  plant 
conditions  will  be  monitored  to  ensure  it 
remains  within  current  accident  analysis 
assumptions. 

The  proposed  amendments  do  not  affect 
the  design  of  the  SGs,  their  method  of 
operation,  or  primary  or  secondary  coolant 
chemistry  controls.  In  addition,  the  proposed 
changes  do  not  impact  any  other  plant 
system  or  component.  The  changes  enhance 
SG  inspection  requirements.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  type  of 
accident  frtjm  any  accident  previously 
evaluated. 

3.  Would  not  involve  a  signiffcant 
reduction  in  a  margin  of  safety. 

The  SG  tubes  in  pressurized  water  reactors 
are  an  integral  part  of  the  RCPB  and,  as  such, 
are  relied  upon  to  maintain  the  primary 
system's  pressure  and  inventory.  As  part  of 
the  RCPB,  the  SG  tubes  are  unique  in  that 
they  are  also  relied  upon  as  a  heat  transfer 
sur^ce  between  the  primary  and  secondary 
systems  such  that  residual  heat  can  be 
renwved  from  the  primary  system.  In 
addition,  the  SG  tubes  also  isolate  the 
radioactive  fission  products  in  the  primary 
coolant  from  the  secondary  system.  In 
summary,  the  safety  function  of  a  SG  is 
maintained  by  ensuring  the  integrity  of  its 
tubes. 

SG  tube  integrity  is  a  function  of  the 
design,  environment,  and  physical  condition 
of  the  tube.  The  proposed  license 
am^idments  do  not  affect  tube  design  or 
operating  environment.  The  proposed 
changes  are  expected  to  result  in  an 
improvement  in  the  tube  integrity  by 
implementing  the  SG  Program  to  manage  SG 
tube  inspection,  assessment,  repair,  and 
plugging.  The  requirements  established  by 
the  SG  Program  are  consistent  with  those  in 
the  applicable  design  codes  and  standards 
and  are  an  improvement  over  the 
requirements  in  the  existing  TS. 

For  the  above  reasons,  the  margin  of  safety 
is  not  changed  and  overall  plant  safety  will 
be  enhanced  by  the  proposed  revisions  to  the 
TS. 


The  NRC  staif  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Legal  Department  (PB05E). 
Duke  Energy  Corporation.  422  South 


Church  Street.  Charlotte.  North  Carohna 
28201-1006. 
NRC  Section  Chief:  John  A.  Nakoski. 

Entergy  Nuclear  Vermont  Yankee,  LLC 
and  Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-271,  Vermont  Yankee 
Nuclear  Power  Station,  Vernon, 
Vermont 

Date  of  amendment  request:  May  21 
2003. 

Description  of  amendment  request: 
Change  the  technical  specifications  by 
extending  the  functional  test  frequency 
of  the  reactor  protection  system  (RPS)     * 
intermediate  range  monitor  (IRM) 
functions  from  weekly  to  31  days,  and 
to  add  more  restrictive  requirements  for 
the  RPS  IRM— High  Flux  ftmction. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Section 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff 
has  reviewed  the  licensee's  analysis 
against  the  standards  of  10  CFR  50.92(c). 
The  staffs  review  is  presented  below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
analyzed? 

The  proposed  changes  do  not 
physically  impact  the  plant,  nor  do  they 
impact  any  design  or  fimctional 
requirements  of  the  associated  systems. 
The  change  does  not  degrade  the 
performance  of,  or  inaease  the 
challenges  to.  any  safety  systems 
assumed  to  function  in  the  safety 
analysis.  The  changes  do  not  impact  the 
way  in  which  surveillances  are 
performed  or  introduce  any  accident 
initiators.  The  availability  of  equipment 
and  systems  required  to  prevent  or 
mitigate  the  radiological  consequences 
of  an  accident  are  not  significantly 
afilected  because  of  other,  more  frequent 
testing  that  is  performed,  the  availability 
of  redimdant  systems  and  equipment,  or 
the  high  reliability  of  the  equipment. 
More  stringent  requirements  that  ensure 
operability  of  equipment  do  not  affect 
the  initiation  of  any  event,  nor  do  they 
negatively  impact  the  mitigation  of  any 
event. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  - 
2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  do  not 
introduce  any  failure  mechanisms  of  a 
different  type  than  previously 
evaluated,  since  no  physical  changes  to 


the  plant  are  being  made.  No  new 
failiu^  modes  are  introduced  as  no  new 
or  different  equipment  is  being 
installed,  and  no  installed  equipment  is 
being  operated  or  surveillance  tested  in 
a  different  manner. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fit)m  any 
previously  evaluated. 

3.  Does  the  change  involve  a 
significant  reduction  in  the  mai^  of 
safety? 

Although  the  proposed  changes 
would  result  in  changes  to  the  interval 
between  certain  surveillance  tests,  the 
impact,  if  any,  on  system  availability  is 
minimal,  based  upon  other  more 
frequent  testing  that  is  performed,  the 
existence  of  redundant  systems  and 
equipment,  or  overall  system  reliability. 
The  changes  do  not  significantly  impact 
the  condition  or  performance  of 
structures,  systems,  and  components 
relied  upon  for  accident  mitigation.  The 
imposition  of  more  stringent 
requirements  has  no  negative  impact  on 
m^gins  of  safety. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis.  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037-1128. 
NRC  Section  Chief:  James  W.  Chfford. 


Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  amendment  request:  May  30. 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
requirements  fitim  the  Technical 
Specifications  (TS)  and  other  elements 
of  the  licensing  bases  to  maintain  a  Post 
Accident  Sampling  System  (PASS). 
Licensees  were  generally  required  to 
implement  PASS  upgrades  as  described 
in  NUREG-0737.  "ClarificaUon  of  TMI 
[Three  Mile  Island)  Action  Plan 
Requirements,"  and  Regulatory  Guide 
1.97,  "Instrumentation  for  Light- Water- 
Cooled  Nuclear  Power  Plants  to  Assess 
Plant  and  Environs  Conditions  During 
and  Following  an  Accident" 
Implementation  of  these  upgrades  was 
an  outcome  of  the  lessons  learned  from 
the  accident  that  occurred  at  TMI  Unit 
2.  Requirements  related  to  PASS  were 
imposed  by  Order  for  many  facilities 
and  were  added  to  or  included  in  the  TS 
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for  nuclear  power  reactors  currentiy 
licensed  to  operate.  Lessons  learned  and 
improvements  implemented  over  the 
last  20  years  have  shown  that  the 
information  obtained  from  PASS  can  be 
readily  obtained  through  other  means  or 
is  of  little  use  in  the  assessment  and 
mitigation  of  accident  conditions. 

The  changes  are  based  on  NRC- 
approved  Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  Change  Traveler,  TSTF- 
413,  "Elimination  of  Requirements  for  a 
Post  Accident  Sampling  System 
(PASS)."  The  NRC  staff  issued  a  notice 
of  opportimity  for  comment  in  the 
Federal  Register  on  December  27,  2001 
(66  FR  66949),  on  possible  amendments 
concerning  TSTF-413,  including  a 
model  safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently     • 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  March  20,  2002  (67  FR 
13027).  The  hcensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
May  30,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  t— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probabilit>'  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  PASS  was  originally  designed  to 
perform  many  sampling  and  analysis 
functions.  These  functions  were  designed 
and  intended  to  be  used  in  post  accident 
situations  and  were  put  into  place  as  a  result 
of  the  TMl-2  accident.  The  specific  intent  of 
the  PASS  was  to  provide  a  system  that  has 
the  capability  to  obtain  and  analyze  samples 
■of  plant  fluids  containing  potentially  high 
levels  of  radioactivity,  without  exceeding 
plant  personnel  radiation  exposure  limits. 
Analytical  results  of  these  samples  would  be. 
used  largely  for  verification  purjfoses  in 
aiding  the  plant  staff  in  assessing  the  extent 
of  core  damage  and  subsequent  offsite 
radiological  dose  projections.  The  system 
was  not  intended  to  and  does  not  serve  a 
function  for  preventing  accidents  and  its 
elimination  would  not  affect  the  probability 
of  accidents  previously  evaluated. 

In  the  20  years  since  the  TMI-2  accident 
and  the  consequential  promulgation  of  post 
accident  sampling  requirements,  operating 
experience  has  demonstrated  that  a 

PASS  provides  little  actual  benefit  to  post 
accident  mitigation.  Past  experience  has 
indicated  that  there  exists  in-plant 
instrumentation  and  methodologies  available 
in  lieu  of  a  PASS  for  collecting  and 


assimilating  information  needed  to  assess 
core  damage  following  an  accident. 
Furthermore,  the  implementation  of  Severe 
Accident  Management  Guidance  (SAMG) 
emphasizes  accident  management  strategies 
based  on  in-plant  instruments.  These 
strategies  provide  guidance  to  the  plant  staff 
for  mitigation  and  recovery  from  a  severe 
accident.  Based  on  current  severe  accident 
management  strategies  and  guidelines,  it  is 
determined  that  the  PASS  provides  little 
benefit  to  the  plant  staff  in  coping  with  an 
accident. 

The  regulatory  requirements  for  the  PASS 
can  be  eliminated  without  degrading  the 
'plant  emergency  response.  The  emergency 
response,  in  this  sense,  refers  to  the 
methodologies  used  in  ascertaining  the 
condition  of  the  reactor  core,  mitigating  the 
consequences  of  an  accident,  assessing  and 
projecting  offsite  releases  of  radioactivity, 
and  establishing  protective  action 
recommendations  to  be  communicated  to 
offsite  authorities.  The  elimination  of  the 
PASS  will  not  prevent  an  accident 
management  strategy  that  meets  the  initial 
intent  of  the  post-TMI-2  accident  guidance 
through  the  use  of  the  SAMGs,  the 
emergency  plan  (EP),  the  emergency 
operating  procedures  (EOP),  and  site  survey 
monitoring  that  support  modification  of 
emergency  plan  protective  action    . 
recommendations  (PARs). 

Therefore,  the  elimination  of  PASS 
requirements  from  TS  (and  other  elements  of 
the  licensing  bases)  does  not  involve  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  any  Previously 
Evaluated 

The  elimination  of  PASS  related 
requirements  will  not  result  in  any  failure 
mode  not  previously  analyzed.  The  PASS 
was  intended  to  allow  for  verification  of  the 
extent  of  reactor  core  damage  and  also  to 
provide  an  input  to  offsite  dose  projection 
calculations.  The  PASS  is  not  considered  an 
accident  precursor,  nor  does  its  existence  or 
elimination  have  any  adverse  impact  on  the 
pre-accident  state  of  the  reactor  core  or  post 
accident  confinement  of  radioisotopes  within 
the  containment  building. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  elimination  of  the  PASS,  in  light  of 
existing  plant  equipment,  instrumentation, 
procedures,  and  programs  that  provide 
effective  mitigation  of  and  recovery  from 
reactor  accidents,  results  in  a  neutral  impact 
to  the  margin  of  safety.  Methodologies  that 
are  not  reliant  on  PASS  are  designed  to 
provide  rapid  assessment  of  current  reactor 
core  conditions  and  the  direction  of 
degradation  while  effectively  responding  to 
the  event  in  order  to  mitigate  the 
consequences  of  the  accident.  The  use  of  a 
PASS  is  redundant  and  does  not  provide 
quick  recognition  of  core  events  or  rapid 
response  to  events  in  progress.  The  intent  of 


the  requirements  established  as  a  result  of  the 
TMI-2  accident  can  be  adequately  met 
without  reliance  on  a  PASS. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Jonathan 
Rogoff,  General  Coimsel,  Nuclear 
Management  Company,  LLC,  700  First 
Street,  Hudson,  WI  54016. 

NRC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company.  LLC, 
Docket  No.  50-255,  Palisades  Plant, 
Van  Buren  County,  Michigan 

Date  of  amendment  request:  June  3, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Palisades  Plant  Operating  License 
and  Technical  Specifications  to  increase 
the  licensed  rated  power  level  by  1.4 
percent  from  2530  megawatts  thermal 
(MWt)  to  2565.4  MWt.  This  power  level 
increase  is  considered  a  measurement 
uncertainty  recapture  power  uprate. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
.  The  proposed  increase  in  power  level  is 
achieved  by  the  taking  credit  for  the  accuracy 
of  the  existing  feedwater  flow  measurement 
instrumentation,  including  the  Crossflow 
ultrasonic  flow  measurement  (UFM)  system, 
which  results  in  a  more  accurate  feedwater 
flow  used  in  the  heat  balance  calculation. 
The  increased  flow  accuracy  utilizing  the 
Crossflow  UFM  system  improves  the 
uncertainty  in  the  core  power  level  from  the 
existing  2  percent  margin  to  <  0.5925%.  The 
probability  of  an  accident  previously 
evaluated  is  not  increased  by  the  proposed 
change  because  the  flow  measurement 
instrumentation  is  not  an  initiator  of  design- 
basis  accidents  evaluated  in  the  updated  final 
safety  analysis  report  (FSARj. 

The  plant  design  and  licensing  basis  has 
been  evaluated  for  operation  at  the  proposed 
increased  value  of  2565.4  Megawatts  thermal 
(MWt).  All  systems  and  components 
continue  to  acceptably  perform  their 
structural  and  operational  functions. 

There  are  no  changes  as  a  result  of  the 
proposed  measurement  uncertainty  recapture 
power  uprate  to  the  design  or  operation  of 
the  plant  that  could  affect  system, 
component,  or  accident  mitigative  functions. 
All  systems  and  components  will  function  as 
designed  and  the  applicable  performance 
requirements  have  been  evaluated  and  found 
to  be  acceptable.  The  proposed  variable  high 
power  trip  allowable  value  will  ensure  that 
the  maximum  actual  steady  state  power  at 


which  a  trip  would  be  actuated  is  within 
safety  analysis  limits. 

Therefore,  there  is  no  significant  increase 
in  the  probability  of  an  accident  previously 
evaluated. 

The  reduction  in  power  measurement 
luicertainty  is  bounded  by  the  safety  analyses 
since  they  were  performed  or  evaluated  at 
2580.6  MWt.  Radiological  consequences  of 
[FSAR]  Chapter  14  accidents  were  assessed 
previously  and  continue  to  be  bounding.  The 
FSAR  Chapter  14  analyses  continue  to 
demonstrate  compliance  with  the  relevant 
accident  analysis  acceptance  criteria. 
Therefore,  there  is  no  significant  increase  in 
the  consequences  of  any  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  accident  scenarios,  failure 
mechanisms,  or  single  failures  are  introduced 
as  a  result  of  the  proposed  change.  All 
systems,  structures  and  components 
previously  required  for  the  mitigation  of  an 
event  remain  capable  of  fulfilling  their 
intended  design  function  at  the  proposed 
uprated  power  level.  The  proposed  change 
has  no  adverse  effects  on  any  safety-related 
systems  or  component  and  does  not 
challenge  the  performance  or  integrity  of  any 
safety-related  system.  The  proposed  variable 
high  power  trip  allowable  value  will  ensure 
that  the  maximum  actual  steady  state  power 
at  which  a  trip  would  be  actuated  is  within 
safety  analysis  limits.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  iri  a 
margin  of  safety. 

The  maximum  steady-state  reactor  power 
of  2580.6  MWt  assumed  in  the  accident 
analysis,  including  uncertainties,  remains  the 
same  as  previously  analyzed.  Therefore,  the 
change  in  rated  thermal  power  to  2565.4 
MWt  does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  current  accident  analyses  and  system 
and  component  analyses  had  been  previously 
performed  at  core  powers  that  exceed  the 
proposed  measurement  uncertainty  recapture 
uprated  core  power.  Evaluations  have  been 
performed  for  analyses  that  were  done  at 
nominal  core  power  and  have  been  found 
acceptable  for  the  proposed  measurement 
uncertainty  recapture  power  uprate.  Analyses 
of  the  primary  fission  product  barriers  at 
uprated  core  powers  have  concluded  that  all 
relevant'design  basis  criteria  remain  satisfied 
in  regard  to  integrity  and  compliance  with 
the  regulatory  acceptance  criteria.  As 
appropriate,  all  evaluations  have  been  either 
reviewed  and  approved  by  the  Nuclear 
Regulatory  Commission  or  are  in  compliance 
with  applicable  regulatory  review  guidance 
and  standards.  The  proposed  variable  high 
power  trip  allowable  value  will  ensure  that 
the  maximum  actual  steady  state  power  at 
which  a  trip  would  be  actuated  is  within 
safety  analysis  limits.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
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review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arunas  T. 
Udrys,  Esquire,  Consiuners  Energy 
Company,  212  West  Michigan  Avenue, 
Jackson,  Michigan  49201. 

NBC  Section  Chief:  L.  Raghavan. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2.  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  May  29, 
2003. 

Description  of  amendment  requests: 
The  License  Amendment  Request  (LAR) 
revises  TS  3.8.1,  "AC  Sources- 
Operating"  to  allow  surveillance  testing 
of  the  onsite  standby  emergency  diesel 
generators  (DC)  during  modes  in  which 
it  is  currently  prohibited.  Specifically, 
the  licensee  proposes  removing  the 
mode  restrictions  for  the  following 
surveillance  requirements  (SRs):  SR 
3.8.1.10  (full  load  rejection  test),  SR 
3.8.1.13  (protective-trip  bypass  test), 
and  SR  3.8.1.14  (endurance  and  margin 
test).  This  LAR  also  incorporates 
changes  included  in  the  NRC-approved 
Industry/Technical  Specification  Task 
Force  (TSTF)  Standard  Technical 
Specification  (STS)  change  TSTF-283, 
Revision  3.  These  changes  modify  the 
Notes  in  SRs  3.8.1.8  (transfer  of  AC 
sources  test),  3.8.1.9  (post  accident  load 
rejection  test),  3.8.1.11  (simulated  loss 
of  offsite  power  test),  3.8.1.12  (auto-start 
on  safety  injection  (SI)  signal  test), 
3.8.1.16  (restoration  of  loads  to  offsite 
power  test),  3.8.1.17  (verification  of  test 
mode  override  test),  3.8.1.18 
(engineered  safety  feature  and  auto- 
transfer  load  sequencing  test),  3.8.1.19 
(loss  of  offsite  power  plus  SI  signal 
response  test),  3.8.4.7  (battery  service 
test),  and  3.8.4.8  (battery  discharge  test) 
to  allow  performance  of  the 
surveillances  in  order  to  reestablish 
operability  following  corrective 
maintenance,  corrective  modification, 
deficient  or  incomplete  surveillance 
testing,  and  other  unanticipated 
operability  concerns  during  plant 
operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  emergency  diesel  generators  (DGs)  and 
their  associated  emergency  loads  are 
accident-mitigating  features.  As  such,  testing 
of  the  DGs  themselves  is  not  associated  with 
any  potential  accident  initiating  mechanism. 
Each  DG  is  dedicated  to  a  specific  vital  bus 
and  these  buses  and  DGs  are  independent  of 
each  other.  There  is  no  common  mode  failure 
provided  by  the  testing  changes  proposed  in 
this  license  amendment  request  (LAR)  that    • 
would  cause  multiple  bus  failures.  Therefore, 
there  will  be  no  significant  impact  on  any 
accident  probabilities  by  the  approval  of  the 
requested  amendment. 

The  design  of  plant  equipment  is  not  being 
modified  by  these  proposed  changes. 

The  changes  include  an  increase  in  the 
online  time  the  DG  will  be  paralleled  to  the 
grid  in  Mode  1  or  2.  However,  the  overall 
time  that  the  DG  is  paralleled  ijj  all  modes 
(outage/non-outage)  should  remain 
unchanged.  As  such,  the  ability  of  the  DGs 
to  respond  to  a  design  basis  accident  can  be 
adversely  impacted  by  these  proposed 
changes.  However,  the  impacts  are  not 
considered  significant  based  on  the  ability  of 
the  remaining  two  DGs  to  mitigate  a  design 
bases  accident  (DBA)  or  provide  a  safe 
shutdown,  and  data  that  shows  that  the  DG 
itself  will  not  perturb  the  electrical  system. 
Furthermore,  the  proposed  amendments  for 
surveillance  requirement  (SR)  3.8.1.10  and 
SR  3.8.1.14  share  the  same  electrical 
configuration  alignment  to  the  current 
monthly  1-hour  loaded  surveillance. 

For  SR  3.8.1.13.  the  DG  would  sUll  be  able 
to  respond  to  an  auto-start  signal  were  one 
to  be  received  during  testing.  The 
unavailability  of  the  DG  during  the  conduct 
of  this  SR  3.8.1.13  is  minimal  (approximately 
5  minutes)  and  is  insignificant  from  a  risk 
perspective. 

In  addition,  operating  experience  and 
evaluation  of  the  probability  of  a  DG  being 
rendered  inoperable  concurrent  with  or  due 
to  a  significant  grid  disturbance  support  the 
conclusion  that  the  proposed  changes  in  this 
LAR  do  not  involve  any  significant  increase 
in  the  likelihood  of  a  safety-related  bus 
blackout. 

SR  changes  that  are  consistent  with 
Industry/Technical  Specification  Task  Force     - 
(TSTF)  Standard  Technical  Specification 
(STS)  change  TSTF-283.  Revision  3  have 
been  approved  by  the  NRC  and  the  online 
tests  allowed  by  the  TSTF  are  only  to  be 
performed  for  the  purpose  of  establishing 
operability.  Performance  of  these  SRs  during 
normally  restricted  modes  will  require  an 
assessment  to  assure  plant  safety  is 
maintained  or  enhanced. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  changes  do  not  create  th6 
possibility  of  a  new  or  different  accident 
from  any  accident  previously  evaluated. 

The  proposed  change  would  create  no  new 
accidents  since  no  changes  are  being  made  to 
the  plant  that  would  introduce  any  new 
accident  causal  mechanisms.  Equipment  will 
be  operated  in  the  same  configuration 
currently  allowed  by  other  DG  SRs  that  allow 
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testing  in  plant  Modes  1  and  2  and  3.  This 
license  amendment  request  does  not  impact 
any  plant  systems  that  are  accident  initiators 
or  adversely  impact  any  accident  mitigating 
systems. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  margin  of  safety  is  related  to  the  ability 
of  the  fission  product  barriers  to  perform 
their  design  functions  during  and  following 
an  accident  situation.  These  barriers  include 
the  fuel  cladding,  the  reactv  coolant  system, 
and  the  containment  system.  The  proposed 
changes  to  the  testing  requirements  for  the 
plant  DGs  do  not  affect  the  operability 
requirements  for  the  DGs,  as  verification  of 
such  operability  will  continue  to  be 
performed  as  required  (except  during 
different  allowed  modes).  Continued 
verification  of  operability  supports  the 
capability  of  the  DGs  to  perform  their 
required  function  of  providing  emergency 
power  to  plant  equipment  that  supports  or 
constitutes  the  fission  product  barriers. 
Consequently,  the  performance  of  these 
fission  product  barriers  will  not  be  impacted 
by  implementation  of  this  proposed 
amendment. 

In  addition,  the  proposed  changes  involve 
no  changes  to  setpoints  or  limits  established 
or  assumed  by  the  accident  analysis.  On  this 
and  the  above  basis,  no  safety  margins  will 
be  impacted. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  request:  Jime  5, 
2003. 

Brief  description  of  amendments:  The 
proposed  change  involves  the  extension 
from  1  hour  to  24  hours  of  the 
completion  time  (CT)  for  Condition  B  of 
Technical  Specification  (TS)  3.5.1, 
which  defines  requirements  for 
accumulators.  Accumulators  are  part  of 
the  emergency  core  cooling  system  and 
consist  of  tanks  partially  fiUed  with 
borated  water  and  pressiirized  with 


nitrogen  gas.  The  contents  of  the  tank 
are  discharged  to  the  reactor  coolant 
system  (RCS)  if,  as  during  a  loss-of- 
coolant  accident,  the  coolant  pressure 
decreases  to  below  the  accumulator 
pressure.  Condition  B  of  TS  3.5.1 
specifies  a  CT  to  restore  an  accumulator 
to  operable  status  when  it  has  been 
declared  inoperable  for  a  reason  other 
than  the  boron  concentration  of  the 
water  in  the  accumulator  not  being 
within  the  required  range.  This  change 
was  proposed  by  the  Westinghouse 
Owners  Group  participants  in  the 
Technical  Specification  Task  Force 
(TSTF)  and  is  designated  TSTF-370. 
TSTF-370  is  supported  by  NRC- 
approved  topical  report  WCAP-15049- 
A,  "Risk-Informed  Evaluation  of  an 
Extension  to  Accumulator  Completion 
Times,"  submitted  on  May  18, 1999. 
The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  July  15,  2002  (67  FR  46542), 
on  possible  amendments  concerning 
TSTF-370.  including  a  model  safety 
evaluation  and  model  no  significant 
hazards  consideration  (NSHC) 
determination,  using  the  consolidated 
line  item  improvement  process.  The 
NRC  staff  subsequently  issued  a  notice 
of  availability  of  the  models  for 
referencing  in  license  amendment 
applications  in  the  Federal  Register  on 
March  12,  2003  (68  FR  11880).  The 
licensee  affirmed  the  applicability  of  the 
following  NSHC  determination  in  its 
application  dated  Jime  5,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  basis  for  the  accumulator  limiting 
condition  for  operation  (LCO),  as  discussed 
in  Bases  Section  3.5.1,  is  to  ensure  that  a 
sufficient  volume  of  borated  water  will  be 
immediately  forced  into  the  core  through 
each  of  the  cold  legs  in  the  event  the  RCS 
pressure  falls  below  the  pressure  of  the 
accumulators,  thereby  providing  the  initial 
cooling  mechanism  during  large  RCS  pipe 
ruptures.  As  described  in  Section  9.2  of 
WCAP-15049-A,  the  proposed  change  will 
allow  plant  operation  with  an  inoperable 
accumulator  for  up  to  24  hours,  instead  of  1 
hour,  before  the  plant  would  be  required  to 
begin  shutting  down.  The  impact  of  the 
increase  in  the  accumulator  CT  on  core 
damage  frequency  for  all  the  cases  evaluated 
in  WCAP-15049-A  is  within  the  acceptance 
limit  of  l.OE-06/yr  for  a  total  plant  core 
damage  frequency  (CDF)  less  than  l.OE-03/ 
yr.  The  incremental  conditional  core  damage 
probabilities  calculated  in  WCAP-15049-A 


for  the  accumulator  CT  increase  meet  the 
criterion  of  5E-07  in  Regulatory  Guides  (RG) 
1.174,  "An  Approach  for  using  Probabilistic 
Risk  Assessment  in  Risk-Informed  Decisions 
on  Plant-Specific  Changes  to  the  Licensing 
Basis,"  and  1.177,  "An  Approach  for  Plant- 
Specific,  Risk-Informed  Decisionmaking: 
Technical  Specifications,"  for  all  cases 
except  those  that  are  based  on  design  basis 
success  criteria.  As  indicated  in  WCAP- 
15049-A,  design  basis  accumulator  success 
criteria  are  not  considered  necessary  to 
mitigate  large  break  loss-of-coolant  accident 
(LOCA)  events,  and  were  only  included  in 
the  WCAP-15049-A  evaluation  as  a  worst 
case  data  point.  In  addition,  WCAP-15049- 
A  states  that  the  NRC  has  indicated  that  an 
incremental  conditional  core  damage 
frequency  (ICCDP)  greater  than  5E-07  does 
not  necessarily  mean  the  change  is 
unacceptable.  ' 

The  proposed  technical  specification 
change  does  not  involve  any  hardware 
changes  nor  does  it  affect  the  probability  of 
any  event  initiators.  There  will  be  no  change 
to  normal  plant  operating  parameters, 
engineered  safety  feature  (ESF)  actuation 
setpoints,  accident  mitigation  capabilities, 
accident  analysis  assumptions  or  inputs. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

.No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  failures  are  introduced  as  a  result  of 
the  proposed  change.  As  described  in  Section 
9.1  of  the  WCAP-15049-A  evaluation,  the 
plant  design  will  not  be  changed  with  this 
proposed  technical  specification  CT  increase. 
All  safety  systems  still  function  in  the  same 
manner  and  there  is  no  additional  reliance  on 
additional  systems  or  procedures.  The 
proposed  accumulator  CT  increase  has  a  very 
small  impact  on  core  damage  frequency.  The 
WCAP-15049-A  evaluation  demonstrates 
that  the  small  increase  in  risk  due  to 
increasing  the  CT  for  an  inoperable 
accumulator  is  within  the  acceptance  criteria 
provided  in  RGs  1.174  and  1.177.  No  new 
accidents  or  transients  can  be  introduced 
with  the  requested  change  and  the  likelihood 
of  an  accident  or  transient  is  not  impacted. 

The  malfunction  of  safety  related 
equipment,  assumed  to  be  operable  in  the 
accident  analyses,  would  not  be  caused  as  a 
result  of  the  proposed  technical  specification 
change.  No  new  failure  mode  has  been 
created  and  no  new  equipment  performance 
burdens  are  imposed. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
There  will  be  no  change  to  the  departure 
from  nucleate  boiling  ratio  (DNBR) 


II 


correlation  limit,  the  design  DNBR  limits,' or 
the  safety  analysis  DNBR  limits. 

The  basis  for  the  accumulator  LCO,  as 
discussed  in  Bases  Section  3.5.1,  is  to  ensure 
that  a  sufficient  volume  of  berated  water  will 
be  immediately  forced  into  the  core  through 
each  of  the  cold  legs  in  the  event  the  RCS 
pressure  falls  below  the  pressure  of  the 
accumulators,  thereby  providing  the  initial 
coohng  mechanism  during  large  RCS  pipe 
ruptures.  As  described  in  Section  9.2  of 
WCAP-15049-A,  the  proposed  change  will 
allow  plant  operation  with  an  inoperable 
accumulator  for  up  to  24  hours,  instead  of  1 
hour,  before  the  plant  would  be  required  to 
begin  shutting  down.  The  impact  of  this  on 
plant  risk  was  evaluated  and  found  to  be  very 
small.  That  is,  increasing  the  time  the 
accumulators  will  be  unavailable  to  respond 
to  a  large  LOCA  event,  assuming 
accumulators  are  needed  to  mitigate  the 
design  basis  event,  has  a  very  small  impact 
on  plant  risk.  Since  the  frequency  of  a  design 
basis  large  LOCA  (a  large  LOCA  with  loss  of 
offsite  power)  would  be  significantly  lower 
than  the  large  LOCA  frequency  of  the  WCAP- 
15049-A  evaluation,  the  impact  of  increasing 
the  accumulator  CT  from  1  hour  to  24  hours 
on  plant  risk  due  to  a  design  basis  large 
LOCA  would  be  significantly  less  than  the 
plant  risk  increase  presented  in  the  WCAP- 
15p49-A  evaluation. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Richard  F. 
Locke,  Esq.,  Pacific  Gas  and  Electric 
Company.  P.O.  Box  7442,  San 
Francisco,  California  94120. 

ASf?C  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  lime  11 
2003. 

Description  of  amendment  requests: 
The  Hcense  amendment  request 
proposes  to  revise  Technical 
Specification  (TS)  3.1.7,  "Rod  Position 
Indication,"  TS  3.2.1,  "Heat  Flux  Hot 
Channel  Factor,"  TS  3.2.4,  "Quadrant 
Power  Tih  Ratio."  and  TS  3.3.1, 
"Reactor  Trip  System  histrumentation." 
to  allow  use  of  a  power  distribution 
monitoring  system  as  described  in 
WCAP-12472-P-A.  "BEACON  Core 
Monitoring  and  Operations  Support 
System,"  for  power  distribution 
measurements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented        i 
below: 
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1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  power  distribution  monitoring  system 
(PDMS)  performs  continuous  core  power 
distribution  monitoring.  This  system  utilizes 
the  NRC-approved  Westinghouse  proprietary 
computer  code,  the  Best  Estimate  Analyzer 
for  Core  Operations— Nuclear  (BEACON),  to 
provide  data  reduction  for  incore  flux  maps, 
core  parameter  analysis,  load  follow 
operation  simulation,  and  core  prediction.  It 
in  no  way  provides  any  protection  or  control 
system  function.  Fission  product  barriers  are 
not  impacted  by  these  proposed  changes.  The 
proposed  changes  occurring  with  PDMS  will 
not  result  in  any  additional  challenges  to 
plant  equipment  that  could  increase  the 
probability  of  any  previously  evaluated 
accident.  The  changes  associated  with  the 
PDMS  do  not  affect  plant  systems  such  that 
their  function  in  the  control  of  radiological 
consequences  is  adversely  affected.  These 
proposed  changes  will  therefore  not  affect  the 
mitigation  of  the  radiological  consequences 
of  any  accident  described  in  the  Final  Safety 
Analysis  Report  Update  (FSARU). 

Continuous  on-line  monitoring  through  the 
use  of  PDMS  provides  significantly  more 
information  about  the  power  distributions 
present  in  the  core  than  is  currently 
available.  This  results  in  more  time  (;.e., 
earlier  determination  of  an  adverse  condition 
developing)  for  operator  action  prior  to 
having  an  adverse  condition  develop  that 
could  lead  to  an  accident  condition  or  to 
unfavorable  initial  conditions  for  an 
accident. 

Each  accident  analysis  addressed  in  the 
Diablo  Canyon  Power  Plant  FSARU  is 
examined  with  respect  to  changes  in  cycle- 
dependent  parameters,  which  are  obtained 
from  application  of  the  NRC-approved  reload 
design  methodologies,  to  ensure  that  the 
transient  evaluation  of  reload  cores  are 
bounded  by  previously  accepted  analyses. 
This  examination,  which  is  performed  in 
accordance  with  the  requiremenU  set  forth  in 
10  CFR  50.59,  "Changes,  tests  and 
experiments,"  ensures  that  future  reloads 
will  not  involve  a  significant  increase  in  the 
probability  or  conseqttences  of  any  accident 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  implementation  of  the  PDMS  has  no 
influence  or  impact  on  plant  operations  or 
safety,  nor  does  it  contribute  in  any  way  to 
the  probability  or  consequences  of  an 
accident.  No  safety-relatedequipment,  safety 
function,  or  plant  operation  will  be  altered  as 
a  result  of  this  proposed  change.  The 
possibility  for  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated  is  not  created  since  the  changes 
associated  with  implementation  of  the  PDMS 
do  not  result  in  a  change  to  the  design  basis 
of  any  plant  component  or  system.  The 
evaluation  of  the  effects  of  using  the  PDMS 


to  monitor  core  power  distribution 
parameters  shows  that  all  design  sUndards 
and  applicable  safety  criteria  limits  are  met. 
The  proposed  changes  do  not  result  in  any 
event  previously  deemed  incredible  being 
made  credible.  Implementation  of  the  PDMS 
will  not  result  in  more  adverse  conditions 
and  will  not  result  in  any  increase  in  the 
challenges  to  safety  systems.  The  cycle 
specific  variables  required  by  the  PDMS  are 
calculated  using  NRC-approved  methods. 
The  Technical  Specifications  will  continue  to 
require  operation  within  the  required  core 
operating  limits  and  appropriate  actions  will 
be  taken  when  or  if  limits  are  exceeded. 
^    The  proposed  change,  therefore,  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  margin  of  safety  is  not  affected  by  the 
implementation  of  the  PDMS.  The  margin  of 
safety  provided  by  current  TS  remains 
unchanged.  The  proposed  changes  continue 
to  require  operation  within  the  core  limits 
that  are  based  on  NRC-approved  reload 
design  methodologies.  Appropriate  measures 
exist  to  control  the  values  of  these  cycle- 
specific  limits.  The  proposed  changes 
continue  to  ensure  that  appropriate  actions 
will  be  taken  if  limits  are  violated.  These 
actions  remain  unchanged. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

■  The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

■  Attorney  for  licensee:  Richard  F. 
Locke.  Esq..  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442.  San 
Francisco.  California  94120. 

NHC  Section  Chief:  Stephen  Dembek. 

PSEG  Nuclear,  LLC,  Docket  No.  SO-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  Jime  17 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  delete 
Technical  Specification  (TS) 
Surveillance  Requirement  4.6.2.1.b.2.b. 
This  change  would  remove  the 
requirement  to  verify  that  the  reactor 
thertnal  power  output  is  less  than,  or 
equal  to,  1%  of  rated  thermal  power 
when  the  suppression  chamber  average 
water  temperature  is  above  95  °F. 
Additionally,  the  amendment  would 
correct  two  typographical  errors  on  TS 
index  page  "x." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Titie  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  Section 
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50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  nbt  affect  the 
allowable  suppression  chamber  average 
water  temperatures  provided  in  the  TS.  The 
changes  do  not  affect  previously  evaluated 
events  described  in  the  UFSAR  (Updated 
Final  Safety  Analysis  Report]  including  all 
DBAs  (Design  Basis  Accidents]  and  other 
operational  transients. 

The  surveillance  is  extraneous  because 
Action  b  of  LCO  [Limiting  Condition  for 
Operation]  3.6.2  directs  the  plant  operators  to 
commence  a  plant  shutdown  if  the 
suppression  chamber  temperature  cannot  be 
restored.  These  changes  do  not  affect  plant 
systems,  structures  or  components  (SSCs). 

Therefore,  the  proposed  changes  do  not 
Involve  a  significant  increase  in  the 
probability  or  radiological  consequences  of 
an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated?  , 

Response:  No. 

The  proposed  changes  do  not  affect  the 
design  function  or  operation  of  a  plant  SSC. 
No  physical  or  procedural  changes  are 
associated  with  this  LCR  [License  Change 
Request].  As  a  result,  no  new  credible  failure 
mechanisms,  malfunctions,  or  accident 
initiators  are  related  to  this  change. 
Additionally,  no  new  modes  of  plant 
operation  are  created. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  include  the  deletion 
of  a  surveillance  requirement.  This  change  is 
prompted  by  an  LCO  action  statement,  which 
prevents  the  plant  from  performing  the 
surveillance.  As  a  result,  this  change  does  not 
impact  safety  margins  specified  in  the  Hope 
Creek  licensing  basis. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR^0.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffiie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21. 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  ]ames  W.  Clifford. 


Rochester  Gas  and  Electric 
Corporation,  Docket  No.  5&-244,  R.  E. 
Ginna  Nuclear  Power  Plant,  Wayne 
County,  New  York 

Date  of  amendment  request:  May  21, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  source  term  for  the  Dose 
Calculation  Methodology  to  the 
Alternate  Source  Term  (AST).  This 
change  would  result  in  design 
modifications  to  the  Control  Room 
Emergency  Air  Treatment  System 
(CREATS),  eliminate  the  requirement 
for  the  Containment  Post  Accident 
Charcoal  Filters,  and  revise  both  the 
reactor  coolant  dose  equivalent  1-131 
specific  activity  limit  and  the 
containment  spray  NaOH  concentration 
limit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  function  of  the  CREATS  is  to  provide 
a  safe  environment  for  the  operators  in  the 
event  of  an  accident,  and  thereby  allow  them 
to  perform  their  accident  mitigation 
responsibilities.  The  physical  changes  to  the 
CREATS  were  designed  to  enhance  the 
ability  of  the  system  to  perform  that  function. 
The  new  system  is  an  improvement  in 
reliability,  redundancy  and  leak  tightness 
over  the  existing  system.  The  change  in 
design  has  no  impact  on  accident  initiation 
frequencies.  Therefore  the  physical  changes 
to  the  plant  do  not  increase  the  probability 
or  consequences  of  a  previously  evaluated 
accident. 

The  proposed  Technical  Specification 
changes  involving  the  CREATS  reflect  the 
new  system  configuration  and  current 
industry  guidance.  The  specifications  ensure 
system  functionality  and  protection  of  the 
operators  under  postulated  accident 
conditions. 

The  new  dose  analysis  indicates  that  the 
radiation  dose  to  the  operators  and  the  public 
is  acceptable  without  crediting  the  post 
accident  charcoal  filters  removed  from 
Technical  Specification  3.6.6  and  5.5.10,  and 
also  bounds  the  change  to  the  Reactor 
Coolant  System  activity  limits  in  Technical 
Specification  3.4.16.  The  change  to  the  dose 
conversion  factor  definition  in  Technical 
Specification  [S]ection  1.1  is  consistent  with 
the  new  analysis. 

The  reference  to  ICRP-30  (International 
Commission  on  Radiological  Protection 
Publication  No.  30]  in  the  Dose  Equivalent  I- 
131  definition  is  consistent  with  the  new 
analysis  and  Standard  Tech  Specs, 
NUREG1431,  ("Standard  Technical 
Specifications  Westinghouse  Plants.") 


All  calculated  doses  are  within  the 
regulatory  limits  prescribed  in  10CFR50.67. 
In  addition,  with  the  exception  of  one 
calculated  Exclusion  Area  Boundary  (EAB) 
dose,  all  dose  numbers  are  within  the 
guidelines  of  Reg  Guide  1.183,  ("Alternative 
Radiological  Source  Terms  for  Evaluating 
Design  Basis  Accidents  at  Nuclear  Power 
Reactors,"]  and  Standard  Review  Plan  (SRP) 
15.0.1.  This  above-mentioned  dose  is  in  one 
particular  direction  from  the  source.  The 
associated  accident  is  the  Locked'Rotor 
Accident,  which  was  not  previously 
evaluated  for  dose  at  Ginna.  The  100%  fuel 
failure  assumption  used  in  this  accident  is 
widely  considered  to  be  overly  conservative. 
Additionally,  extra  margin  is  built  into  the 
calculation  because  RG&E  [Rochester  Gas  & 
Electric  Corporation]  assumed  500  gallons 
per  day  (GPD)  of  Steam  Generator  (SG)  tube 
leakage  per  SG.  Since  the  primary  release 
pathway  for  this  accident  is  SG  tube  leakage, 
and  Reg  Guide  1.183  (reference  3)  allows  an 
assumed  tube  leakage  equal  to  the  Tech  Spec 
allowable  leakage  (-150  GPD/SG  at  Ginna), 
RG&E  assumed  a  release  rate  of  -3.3  times 
greater  than  required.  The  calculated  dose 
(2.7  Rem)  is  well  below  the  regulatory  limit 
of  25  Rem  and  only  slightly  greater  than  the 
published  guideline  of  2.5  Rem.  Given  the 
localized  nature,  associated  probability/risk, 
and  conservatism  in  this  analysis,  the 
calculated  dose  is  considered  acceptable. 

Iodine  removal  was  not  credited  in  the 
existing  analysis  of  doses  for  Equipment 
Qualification.  Therefore,  even  though  the 
Containment  Post  Accident  Charcoal  Filters 
will  be  removed  from  Tech  Specs  as  a  result 
of  this  amendment,  it  is  not  necessary  to  re- 
analyze these  doses. 

The  Toxic  Gas  in-leakage  analysis  is 
bounded  by  the  assumed  in-leakage  in  the 
dose  analysis.  The  amendment  also  does  not 
hinder  or  change  the  ability  to  mitigate 
smoke  infiltration  as  described  in  NEI 
(Nuclear  Energy  Institute]  99-03,  Control 
Room  Habitability  Guidance. 

This  change  has  no  impact  on  accident 
initiators,  will  not  affect  the  ability  of  the 
operators  to  perform  their  designated 
functions,  and  removal  of  the  requirement  for 
CNMT  (Containment]  Post  Accident  Charcoal 
Filters  is  shown  to  be  acceptable.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

For  the  proposed  changes,  a  different  kind 
of  accident  would  involve  a  situation  where 
the  operators  would  become  incapacitated  or 
otherwise  be  prevented  from  fulfilling  their 
function.  The  new  system  differs  in  that  the 
cooling  in  the  emergency  mode  is  from  direct 
expansion  of  R-22  refrigerant.  A  rupture  of 
the  coils  could  introduce  the  refrigerant  into 
the  Control  Room  environment.  However,  the 
charge  of  refrigerant  R-22  in  cooling  system 
will  be  limited  such  that  a  rupture  in  the 
cooling  coils  would  not  exceed  nationally 
accepted  toxicity  standards. 

The  radiation  and/or  toxic  gas  exposures 
are  shown  to  be  acceptable,  and  the  ability 
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of  the  plant  to  mitigate  smoke  infiltration  has 
not  changed.  The  new  system  will  improve 
the  environmental  conditions  in  most 
situations  and  actually  enhance  the  ability  of 
the  operators  to  perform  their  functions. 

Given  the  above,  an  event  that  would  result 
in  preventing  the  operators  from  fulfilling 
their  safety  fiinctions  is  not  introduced  by 
this  change.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any  accident 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  margin  of  safety? 
Response:  No. 

The  new  analysis  was  performed  without 
crediting  the  existing  Containment  Post 
Accident  Charcoal  Filters  and  indicated  that 
the  Control  Room  and  off-site  doses  remain 
within  the  required  limits.  Removal  of  the 
Post  Accident  Charcoal  Filters  from 
Technical  Specification  will  not  impact  the 
operators'  ability  to  function  or  significantly 
increase  dose  to  the  public. 

The  new  Technical  Specification 
surveillance  limits  for  NaOH  tank  level  and 
concentration  establish  criteria  acceptable  to 
meet  the  assumptions  in  the  dose  analysis. 

The  changes  to  the  VFTP  [Ventilation 
Filter  Testing  Program]  program  in  Technical 
Specification  reflect  the  removal  of  the 
Containment  Post  Accident  Charcoal  Filters 
consistent  with  the  analysis,  and  the 
survaillancelimits  consistent  with  the  new 
GREATS  design. 

The  use  of  AST  represents  a  change  to  a 
standardized  and  accepted  dose  calculation 
method. 

The  function  of  the  GREATS  system  is  to 
protect  the  operators  and  allow  them  to 
perform  the  necessary  accident  mitigation 
tasks.  The  proposed  changes  to  the  GREATS 
enhance  this  ability  through  improved 
redundancy  and  system  operation.  The 
analysis  demonstrates  that  the  Control  Room 
will  remain  within  prescribed  limits  during 
the  design  basis  accidents.  The  operators  will 
be  able  to  perform  their  function  and  the 
pubUc  will  be  protected. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  to 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Daniel  F. 
Stenger,  Ballard  Spahr  Andrews  & 
Ingersoll,  LLP,  601  13th  Street,  NW., 
Suite  1000  South,  Washington,  DC 
200DS. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant  (SQN),  Units  1  and  2, 
Hamilton  County.  Tennessee 

Date  of  amendment  request:  May  22 
2003  (TSC  03-02). 


Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  limiting  condition  for  operation  for 
Technical  Specification  (TS)  Section 
3.7.5,  "Ultimate  Heat  Sink."  This 
revision  would  modify  the  required 
minimum  ultimate  heat  sink  (UHS) 
water  elevation  in  TS  3.7.5.a  bom  670 
feet  to  674  feet.  The  maximum 
emergency  raw  cooling  water  (ERCW) 
temperature  requirement  in  TS  3.7.5.b 
will  be  increased  from  83  degrees 
Fahrenheit  (°F)  to  87  °F.  Limiting 
condition  for  operation  requirements 
that  are  now  obsolete  because  of  the 
proposed  changes  are  being  deleted,  as 
well  as  expired  footnote  provisions. 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  to  increase  the 
UHS  maximum  temperature  and  the 
minimum  water  level  does  not  alter  the 
function,  design,  or  operating  practices  for 
plant  systems  or  components.  The  UHS  is 
utilized  to  remove  heat  loads  from  plant 
systems  during  normal  and  accident 
conditions.  This  function  is  not  expected  or 
postulated  to  result  in  the  generation  of  any 
accident  and  continues  to  adequately  satisfy 
the  associated  safety  functions  with  the 
proposed  changes.  Therefore,  the  probability 
of  an  accident  presently  evaluated  in  the 
safety  analyses  will  not  be  increased  because 
the  UHS  function  does  not  have  the  potential 
to  be  the  source  of  an  accident  and  no  plant 
equipment  is  altered  as  a  result  of  this 
change.  The  heat  loads  that  the  UHS  is 
designed  to  accommodate  have  been 
evaluated  for  functionality  with  the  higher 
temperature  and  elevation  requirements.  The 
result  of  these  evaluations  is  that  there  are 
existing  margins  associated  with  the  systems 
that  utilize  the  UHS  for  normal  and  accident 
conditions.  These  margins  are  sufficient  to 
accommodate  the  postulated  normal  and 
accident  heat  loads  with  the  proposed 
changes  to  the  UHS.  Since  the  safety 
functions  of  the  UHS  are  maintained,  the 
systems  that  ensure  acceptable  offsite  dose 
consequences  will  continue  to  operate  as 
designed.  Therefore,  the  proposed  changes  to 
TS  3.7.5  will  not  significantly  increase  the 
consequences  of  an  accident  previously 
evaluated  based  on  safety  functions 
continuing  to  meet  their  accident  mitigation 
requirements  and  limiting  dose  consequences 
to  acceptable  levels. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  UHS  function  is  not  an  initiator 
of  any  accident  and  only  serves  as  a  heat  sink 
for  normal  and  upset  plant  conditions.  By 


allowing  the  proposed  change  in  the  UHS 
temperature  and  elevation  requirements,  only 
the  parameters  for  UHS  operation  are 
changed  while  the  safety  hinctions  of  the 
UHS  and  systems  that  transfer  the  heat  sink 
capability  continue  to  be  maintained.  The 
UHS  function  provides  accident  mitigation 
capabilities  and  does  not  reflect  the  potential 
for  accident  generation.  Therefore,  the 
possibility  for  creating  a  new  or  different 
kind  of  accident  is  not  created  because  the 
UHS  is  only  utilized  for  heat  removal 
functions  that  are  not  a  potential  source  for 
accident  generation. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  change  has  been 
evaluated  for  systems  that  are  needed  to 
support  accident  mitigation  functions  as  well 
as  normal  operational  evolutions. 
Operational  margins  were  found  to  exist  in 
the  systems  that  utilize  the  UHS  capabilities 
such  that  these  proposed  changes  will  not 
result  in  the  loss  of  any  safety  fiinction 
necessary  for  normal  or  accident  conditions. 
The  ERCW  system  has  excess  flow  margins 
that  will  accommodate  the  increased  flows 
necessary  for  the  proposed  temperature 
increase.  While  operating  margins  have  been 
reduced  by  the  proposed  changes,  safety 
margins  have  been  maintained  as  assumed  in 
the  accident  analyses  for  postulated  events. 
Additionally,  the  proposed  changes  do  not 
require  the  modification  of  component 
setpoints  or  operating  provisions  that  are 
necessary  to  maintain  margins  of  safety 
established  by  the  SQN  design.  Therefore,  a 
significant  reduction  in  the  margin  to  safety 
is  not  created  by  this  proposed  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Termessee  Valley  Authority, 
400  West  Sunmiit  Hill  Drive,  ET  11  A, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  amendment  request:  June  5, 
2003  (TSC  03-07). 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Action  b  of  Technical  Specification  (TS) 
3.6.1.9,  "Containment  Ventilation 
System"  to  allow  an  alternative  to 
retimaing  the  inoperable  containment 
purge  supply  or  exhaust  valve  to 
operable  conditions  for  continued 
operation.  The  alternative  ensures 
isolation  of  thf>  affected  flow  path  such 
that  potential  release  paths  to  the 
environment  are  sufficiently  restricted 
to  meet  regulatory  limits.  This  change 
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will  minimize  the  need  to  initiate  a  unit 
shutdown  or  delay  start-up  when 
acceptable  means  are  available  to  ensure 
the  required  safety  function. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  does  not  alter 
any  plant  system  or  operating  practice.  This 
change  will  allow  the  isolation  of  the  affected 
flow  path  such  that  the  safety  function  is 
completed  when  the  associated  automatic 
Isolation  valve  is  inoperable  because  of 
leakage.  The  containment  purge  supply  and 
exhaust  valves  are  not  considered  to  be  the 
source  of  an  accident  as  their  function  is  to 
isolate  containment  from  the  outside 
environs  in  the  event  of  an  accident. 
Accident  generation  probability  is  not 
affected  by  providing  alternative  isolation 
methods  that  continue  to  satisfy  the  required 
safety  function.  Therefore,  the  proposed 
change  does  not  involve  an  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  addition  for  the  isolation  of 
the  affect  flow  path  in  place  of  a  required 
shutdown  of  the  unit,  provides  em  equivalent 
safety  function  without  the  risk  associated 
with  a  unit  shutdown.  Using  a  feature  that 
has  minimal  potential  for  inadvertent  loss  of 
function  and  a  more  frequent  surveillance  to 
ensure  that  the  isolation  function  is 
maintained,  is  as  good  or  better  than  the 
automatic  system  that  is  required  by  the  TSs. 
This  is  because  the  proposed  action  utilizes 
a  passive  feature  in  place  of  an  active  system 
and  ensures  offsite  dose  consequences  within 
required  limits.  Additionally,  the  overall 
plant  safety  is  enhanced  by  not  requiring  a 
unit  shutdown  when  acceptable  measures 
can  be  taken  to  preserve  the  safety  function 
of  the  containment  purge  supply  and  exhaust 
valves.  Therefore,  the  proposed  change  does 
not  involve  an  increase  in  the  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  change  does  not  involve 
a  change  to  plant  systems,  components,  or 
operating  practices  that  could  result  in  a 
change  in  accident  generation  potential.  In 
addition,  the  purge  and  exhaust  valves  are 
utilized  for  the"  isolation  of  flow  paths  to  the 
environs  and  are  not  a  feature  that  could 
generate  a  postulated  accident.  Use  of  the 
proposed  action  for  inoperable  purge  and 
exhaust  valves  will  not  impact  the  potential 
for  accidents.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  &t)m  any 
previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 


No.  The  proposed  changes  do  not  alter 
plant  systems  or  their  setpoints  that  are  used 
to  maintain  the  margin  of  safety. 
Additionally,  the  proposed  change  provides 
a  method  to  ensure  the  safety  function  of  the 
contairunent  ventilation  and  isolation 
systems  are  retained  for  accident  mitigation 
purposes.  The  proposed  change  will  improve 
the  margin  of  safety  by  not  requiring  a  unit 
shutdown  when  acceptable  methods  for 
maintaining  plant  safety  functions  can  be 
achieved.  Therefore,  the  proposed  change 
does  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Coimsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  llA. 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 

Tennessee  Valley  Authority  (TVA), 
Docket  No.  50-390,  Watts  Bar  Nuclear 
(WBN)  Plant,  Unit  1,  Rhea  County, 
Tennessee 

Date  of  amendment  request:  May  30, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  to  replace 
the  single  boron  concentration 
requirement  with  a  table  that  defines  the 
minimum  and  maximum  amoimt  of 
boron  that  is  required  for  accident 
mitigation  based  on  the  number  of 
tritium  producing  burnable  absorber 
rods  (TPBARs)  in  the  core. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  amendment  involve 
a  signiHcant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  modifies  the  required 
boron  concentration  for  the  cold  leg 
accumulators  (CLAs)  and  RWST  [Refueling 
Water  Storage  Tank).  The  proposed  values 
have  been  verified  to  maintain  the  required 
accident  mitigation  safety  function  for  the 
CLAs  and  RWST.  The  CLAs  and  RWST  safety 
function  is  to  mitigate  accidents  that  require 
the  injection  of  berated  water  to  cool  the  core 
and  to  control  reactivity.  These  functions  eire 
not  potential  sources  for  accident  generation 
and  the  modification  of  the  boron 
concentration  that  supports  event  mitigation 
will  not  increase  the  potential  for  an 
accident.  Therefore,  the  possibility  of  an 


accident  is  not  increased  by  the  proposed 
changes.  The  boron  levels  forthis  change  are 
based  on  the  number  of  TPBARs  in  the  core. 
As  the  number  of  rods  is  increased  the  need 
for  additional  shutdown  boron  also  increases. 
This  effect  has  been  evaluated  with  a  similar 
methodology  utilized  for  previously  NRC 
approved  amendments  associated  with 
tritium  production.  This  methodology 
ensures  that  the  impact  of  TPBARs  is 
adequately  compensated  for  by  the  required 
boron  concentrations  and  has  been 
incorporated  into  the  proposed  revision. 
Since  the  boron  levels  will  continue  to 
maintain  the  safety  function  of  the  CLAs  and 
RWST  in  the  same  manner  as  currently 
approved,  the  consequences  of  an  accident 
are  not  increased  by  the  proposed  changes. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

■  Response:  No. 

The  proposed  change  only  modifies  boron 
concentrations  for  accident  mitigation 
functions  of  the  CLAs  and  RWST.  These 
functions  do  not  have  a  potential  to  generate 
accidents  as  they  only  serve  to  perform 
mitigation  functions  associated  with  an 
accident.  The  proposed  requirements-will 
maintain  the  mitigation  function  in  an 
identical  manner  as  currently  approved. 
There  are  no  plant  equipment  or  operational 
changes  associated  with  the  proposed 
revision  otlier  than  the  adjustment  of  the 
boron  level  in  the  CLAs  and  RWST. 
Therefore,  since  the  CLA  and  RWST 
functions  are  not  altered  and  the  plant  will 
continue  to  operate  without  change,  the 
possibility  of  a  new  or  different  kind  of  an 
accident  is  not  created. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

Response:  No. 

This  change  proposes  boron  concentration 
requirements  that  support  the  accident 
mitigation  functions  of  the  CLAs  and  RWST 
equivalent  to  the  currently  approved  limits. 
The  proposed  change  does  not  alter  any  plant 
equipment  or  components  and  does  not  alter 
any  setpoints  utilized  for  the  actuation  of 
accident  mitigation  system  or  control 
functions.  The  proposed  boron  values  have 
been  verified  to  provide  an  adequate  level  of 
reactivity  control  for  accident  mitigation. 
Therefore,  the  proposed  change  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  11  A, 
Knoxville,  Termessee  37902. 

NRC  Section  Chief:  Allen  G.  Howe. 
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TXU  Generation  Company  LP,  Docket 
Nob.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Units  1 
and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  June  5 
2003. 

Brief  description  of  amendments:  The 
proposed  change  involves  the  extension 
from  1-  hour  to  24  hours  of  the 
completion  time  (CT)  for  Condition  B  of 
Technical  Specification  (TS)  3.5.1, 
which  defines  requirements  for 
accumulators.  Accumulators  are  part  of 
the  emergency  core  cooling  system  and 
consist  of  tanks  partially  filled  with 
borated  water  and  pressurized  with 
nitrogen  gas.  The  contents  of  the  tank 
are  discharged  to  the  reactor  coolant 
system  if,  as  dming  a  loss  of  coolant 
accident,  the  coolant  pressure  decreases 
to  below  the  accumiJator  pressiue. 
Condition  B  of  TS  3.5.1  specifies  a  CT 
to  restore  an  accumulator  to  operable 
status  when  it  has  been  declared 
inoperable  for  a  reason  other  than  the 
boron  concentration  of  the  water  in  the 
accumulator  not  being  within  the 
required  range.  This  change  was 
proposed  by  the  Westinghouse  Owners 
Group  participants  in  the  Technical 
Specification  Task  Force  (TSTF)  and  is 
designated  TSTF-370.  TSTF-370  is     ' 
supported  by  NRC-approved  topical 
report  WCAP-15049-A,  "Risk-Informed 
Evaluation  of  an  Extension  to 
Accumulator  Completion  Times," 
submitted  May  18, 1999.  The  NRC  staff 
issued  a  notice  of  opportunity  for 
comment  in  the  Federal  Register  on  July 
15,  2002  (67  FR  46542),  on  possible 
amendments  concerning  TSTF-370, 
including  a  model  safety  evaluation  and 
model  no  significant  hazards 
consideration  (NSHC)  determination, 
using  the  consolidated  line  item 
improvement  process.  The  NRC  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  March  12,  2003 
(68  FR  11880).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
June  5,  2003. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probabihty  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  basis  for  the  accumulator  limiting 
condition  for  operation  (LCO),  as  discussed 
in  Bases  Section  3.5.1,  is  to  ensure  that  a 
sufficient  volume  of  borated  water  will  be 


immediately  forced  into  the  core  through 
each  of  the  cold  legs  in  the  event  the  RCS 
pressure  falls  below  the  pressure  of  the 
accumulators,  thereby  providing  the  initial 
cooling  mechanism  during  large  RCS  pipe 
ruptures.  As  described  in  Section  9.2  of 
WCAP-15049-A,  the  proposed  change  will 
allow  plant  operation  with  an  inoperable 
accumulator  for  up  to  24  hours,  instead  of  1 
hour,  before  the  plant  would  be  required  to 
begin  shutting  down.  The  impact  of  the' 
increase  in  the  accumulator  CT  on  core 
damage  frequency  for  all  the  cases  evaluated 
in  WCAP-15049-A  is  within  the  acceptance 
limit  of  l.OE-06/yr  for  a  total  plant  core 
damage  frequency  (CDF)  less  than  l.OE-03/ 
yr.  The  incremental  conditional  core  damage 
probabilities  calculated  in  WCAP-15049-A 
for  the  accumulator  CT  increase  meet  the 
criterion  of  5E-07  in  Regulatory  Guides  (RG) 
1.174,  "An  Approach  for  using  Probabilistic 
Risk  Assessment  in  Risk-Informed  Decisions 
On  Plant-Specific  Changes  to  the  Licensing 
Basis."  and  1.177,  "An  Approach  for  Plant- 
Specific,  Risk-Informed  EJcNrisionmaking: 
Technical  Specifications,"  for  all  cases 
excSpt  those  that  are  based  on  design  basis 
success  criteria.  As  indicated  in  WCAP- 
15049-A.  design  basis  accumulator  success 
criteria  are  not  considered  necessary  to 
mitigate  large  break  loss-of-coolant  accident 
(LOCA)  events,  and  were  only  included  in 
the  WCAP-15049-A  evaluation  as  a  worst 
case  data  point.  In  addition,  WCAP-15049- 
A  states  that  the  NRC  has  indicated  that  an 
incremental  conditional  core  damage 
frequency  (ICCDP)  greater  than  5E-07  does 
not  necessarily  mean  the  change  is 
unacceptable. 

The  proposed  technical  specification 
change  does  not  involve  any  hardware 
changes  nor  does  it  affect  the  probability  of 
any  event  initiators.  There  will  be  no  change 
to  normal  plant  operating  parameters, 
engineered  safety  feature  (ESF)  actuation 
setpoints,  accident  mitigation  capabilities, 
accident  analysis  assumptions  or  inputs.     * 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  any  Previously 
Evaluated 

No  new  accident  scenarios,  transient 
precursors,  failure  mechanisms,  or  limiting 
single  &ilures  are  introduced  as  a  result  of 
the  proposed  change.  As  described  in  Section 
9.1  of  the  WCAP-15049-A  evaluation,  the 
plant  design  will  not  be  changed  with  this 
proposed  technical  specification  CT  increase. 
All  safety  systems  still  function  in  the  same 
manner  and  there  is  no  additional  reliance  on 
additional  systems  or  procedures.  The 
proposed  accumulator  CT  increase  has  a  very 
small  impact  on  core  damage  frequency.  The 
WCAP-15049-A  evaluation  demonstrates 
that  the  small  increase  in  risk  due  to 
increasing  the  CT  for  an  inoperable 
accumulator  is  within  the  acceptance  criteria 
provided  in  RGs  1.174  and  1.177.  No  new 
accidents  or  transients  can  be  introduced 
with  the  requested  change  and  the  likelihood 
of  an  accident  or  transient  is  not  impacted. 


The  malfunction  of  safety  related 
equipment,  assumed  to  be  operable  in  the 
accident  analyses,  would  not  be  caused  as  a 
result  of  the  proposed  technical  specification 
change.  No  new  failure  mode  has  been 
created  and  no  new  equipment  performance 
burdens  are  imposed. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt)m  any  accident  previously 
evaluated. 

Criterion  3— The  Proposed  Change  Does  Not 
Involve  a  Significant  ReducUon  in  the  Manrin 
of  Safety 

The  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
There  will  be  no  change  to  the  departure 
from  nucleate  boiling  ratio  (DNBR) 
correlation  limit,  the  design  DNBR  limits,  or 
the  safety  analysis  DNBR  limits. 

The  basis  for  the  accumulator  LCO.  as 
discussed  in  Bases  Section  3.5.1.  is  to  ensure 
that  a  sufficient  volume  of  borated  water  will 
be  immediately  forced  into  the  core  through 
each  of  the  cold  legs  in  the  event  the  RCS 
pressure  falls  below  the  pressure  of  the 
accumulators,  thereby  providing  the  initial 
cooling  mechanism  during  large  RCS  pipe 
ruptures.  As  described  in  Section  9.2  of 
WCAP-15049-A.  the  proposed  change  will 
allow  plant  operation  with  an  inoperable 
accumulator  for  up  to  24  hours,  instead  of  1 
hour,  before  the  plant  would  be  required  to 
begin  shutting  down.  The  impact  of  this  on 
plant  risk  was  evaluated  and  found  to  be  very 
small.  That  is,  increasing  the  time  the 
accumulators  will  be  unavailable  to  respond 
to  a  large  LOCA  event,  assuming 
accumulators  are  needed  to  mitigate  the 
design  basis  event,  has  a  very  small  impact 
on  plant  risk.  Since  the  frequency  of  a  design 
basis  large  LOCA  (a  large  LOCA  with  loss  of 
offsite  power)  would  be  significantly  lower 
than  the  large  LOCA  frequency  of  the  WCAP- 
15049-A  evaluation,  the  imp&ct  of  increasing 
the  accumulator  CT  from  1  hour  to  24  hours 
on  plant  risk  due  to  a  design  basis  large 
LOCA  would  be  significantly  less  than  the 
plant  risk  increase  presented  in  the  WCAP- 
15049-A  evaluation. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar. 
Esq.,  Morgan.  Lewis  and  Bockius,  1800 
M  Street.  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

TXU  Generation  Company  LP,  Docket ' 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Units  1 
and  2,  Somervell  County,  Texas 

Date  of  amendment  request:  June  6, 
2003. 

Brief  description  of  amendments:  The 
proposed  license  amendments  would 
change  Technical  Specification  (TS) 
Section  3.8.4,  "DC  Sources- 
Operating,"  TS  Section  3.8.5.  "DC 
Sources— Shutdown."  and  TS  Section 
3.8.6,  "Battery  Cell  Parameters,"  and 
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add  a  new  TS  Section  5.5.19,  "Battery 
Monitoring  and  Maintenance  Program", 
to  establish  an  administraiive  controls 
program  for  the  maintenance  and 
monitoring  of  the  station  safety-related 
batteries.  The  purpose  of  the  proposed 
changes  is  to  provide  increased 
operational  flexibility  and  allow  more 
efficient  application  of  plant  resources 
to  safety  significant  activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiBcant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve. a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  affects  TS  sections 
3.8.4  "DC  Sources— Operating,"  tS  3.8.5  "DC 
Sources— Shutdown,"  TS  3.8.6  "Batterv  Cell 
Parameters,"  and  TS  Administrative  Controls 
section  5.5. 

The  proposed  change  restructures  the  TS 
for  the  DC  electrical  power  subsystem  and 
adds  new  Conditions  and  Required  Actions 
with  increased  Completion  Times  to  address 
battery  charger  inoperability.  Neither  the  DC 
electrical  power  subsystem  nor  associated 
battery  chargers  are  initiators  of  any  accident 
sequence  analyzed  in  the  updated  Final 
Safety  Analysis  Report  (FSAR).  Operation  in 
accordance  with  the  proposed  TS  ensures 
that  the  EX]  electrical  power  subsystem  is 
capable  of  f)erforming  its  function  as 
described  in  the  FSAR,  therefore  the 
mitigative  functions  supported  by  the  DC 
electrical  power  subsystem  will  continue  to 
provide  the  protection  assumed  by  the 
analysis. 

The  relocation  of  preventive  maintenance 
surveillance,  and  certain  operating  limits  and 
actions  to  a  newly-created,  licensee- 
-cOntroUed  TS  [5.5.19].  "Battery  Monitoring 
and  Maintenance  Program,"  will  not 
challenge  the  ability  of  the  DC  electrical 
power  subsystem  to  perform  its  design 
function.  The  maintenance  and  monitoring 
required  by  current  TS,  which  are  based  on 
industry  standards,  will  continue  to  be 
performed.  In  addition,  the  DC  electrical 
power  subsystem  is  within  the  scope  of  10 
CFR  50.65,  "Requirements  for  monitoring  the 
effectiveness  of  maintenance  at  nuclear 
power  plants,"  which  will  ensure  the  control 
of  mmntenance  activities  associated  with  the 
DC  electrical  power  subsystem. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  does  not  involve  any 
physical  alteration  of  the  imits.  No  new 
equipment  is  being  introduced,  and  installed 
equipment  is  not  being  Operated  in  a  new  or 


different  manner.  There  are  no  eetpoints  at 
which  protective  or  mitigative  actions  are 
initiated  that  are  affected  by  the  proposed 
changes.  The  operability  of  the  E)C  electrical 
power  subsystem  in  accordance  with  the 
proposed  TS  is  consistent  with  the  initial 
assumptions  of  the  accident  analyses  and  is 
based  upon  meeting  the  design  basis  of  the 
plant.  These  proposed  changes  will  not  alter 
the  manner  in  which  equipment  operation  is 
initiated,  nor  will  the  function  demands  on 
credited  equipment  be  changed.  No  alteration 
in  the  procedures,  which  ens«ire  the  unit 
remains  within  analyzed  limits,  is  proposed, 
and  no  change  is  being  made  to  procedures 
relied  upon  to  respond  to  an  off-normal 
event.  As  such,  no  new  failure  modes  are 
being  introduced.  The  proposed  changes  do 
not  alter  assumptions  made  in  the  safety 
analyses. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  change  will  not  adversely 
affect  operation  of  plant  equipment  and  will 
not  result  in  a  change  to  the  setpoints  at 
which  protective  actions  are  initiated. 
Sufficient  DC  capacity  to  support  operation 
of  mitigation  equipment  is  ensured.  The 
changes  associated  with  the  new  Battery 
Maintenance  and  Monitoring  Program  will 
ensure  that  the  station  batteries  are 
maintained  in  a  highly  reliable  manner.  The 
equipment  fed  by  the  DC  electrical  system 
will  continue  to  provide  adequate  power  to 
safety  related  loads  in  accordance  with 
analysis  assumptions. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  aneilysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Virgmia  Electric  and  Power  Company, 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia 

Date  of  amendment  request:  June  9, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  make 
administrative  changes  to  Section  6  of 
the  Surry  Power  Station  Technical 
Specifications  (TS)  for  Units  1  and  2  to 
adopt  the  format  for  topical  report 
references  that  are  described  in 
Industry/Technical  Specifications  Task 
Force  Traveller,  TSTF-363,  Rev  0, 
"Revised  Topical  Report  References  in 


Improved  Technical  Specification  (ITS) 
5.6.5,  COLR." 

Basis  for  proposed  no  significant 
hazards  consideration  determination:    . 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

The  proposed  change  is  administrative  in 
nature  and  as  such  does  not  impact  the 
condition  or  performance  of  any  plant 
structure,  system  or  component.  The 
proposed  administrative  change  does  not 
affect  the  initiators  of  any  previously 
analyzed  event  or  the  assumed  mitigation  of 
accident  or  transient  events.  As  a  result,  the 
proposed  change  to  the  Surry  Technical 
Specifications  does  not  involve  any  increase 
in  the  probability  or  the  consequences  of  any 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated 
since  neither  accident  probabilities  nor 
consequences  are  being  affected  by  this 
proposed  administrative  change. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident  s 
previously  evaluated? 

The  proposed  change  is  administrative  in 
nature,  and  therefore  does  not  involve  any 
changes  in  station  operation  or  physical 
modifications  to  the  plant.  In  addition,  no 
changes  are  being  made  in  the  methods  used 
to  respond  to  plant  transients  that  have  been 
previously  analyzed.  No  changes  are  being 
made  to  plant  parameters  within  which  the 
plant  is  normally  operated  or  in  the 
setpoints,  which  initiate  protective  or 
mitigative  actions,  and  no  new  failure  modes 
are  being  introduced.  Therefore,  the 
proposed  administrative  change  to  the  Surry 
Technical  Specifications  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  or  malfunction  of  equipment 
important  to  safety  from  any  previously 
evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

The  proposed  change  is  administrative  in 
nature  and  does  not  impact  station  operation 
or  any  plant  structure,  system  or  component 
that  is  relied  upon  for  accident  mitigation. 
Furthermore,  the  margin  of  safety  assumed  in 
the  plant  safety  analysis  is  not  affected  in  any 
way  by  the  proposed  administrative  change. 
Therefore,  the  proposed  change  to  the  Surry 
Technical  Specifications  does  not  involve 
any  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco,  Esq.,  Senior  Counsel,  Dominion 
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Resources  Services,  Inc.,  Millstone 
Power  Station,  Building  475,  5th  Floor, 
Rope  Ferry  Road,  Rt.  156,  Waterford, 
Connecticut  06385. 
NRC  Section  Chief:  John  A.  Nakoski. 

Nadce  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  Set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  I^ennination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
xmder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  bayed  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  fioor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  bom  the  Agencjrwide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov. 


AmerGen  Energy  Company,  LLC, 
Docket  No.  50-461.  Clinton  Power 
Station.  Unit  1,  DeWitt  County,  Illinois 

Date  of  application  for  amendment: 
November  16,  2001,  as  supplemented  by 
letters  dated  October  4.  2002,  and  March 
28,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  3.6.2.2,  "Suppression 
Pool  Water  Level,"  and  TS  3.6.2.4, 
"Suppression  Pool  Makeup  System,"  to 
permit  draining  the  reactor  cavity  pool 
portion  of  the  upper  contaiiunent  pool 
in  MODE  3,  "Hot  Shutdown,"  with  the 
reactor  vessel  pressure  less  than  235 
psig. 

Date  of  issuance:  June  12,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  156. 

Facility  Operating  License  No.  NPF- 
62:  The  amendment  revised  the 
Technical  Specifications. 


The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  18,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  SUtion,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  application  of  amendments: 
October  24,  2002.  as  supplemented  by 
letters  dated  November  21.  2002,  and 
February  19,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  TS  3 . 5 . 3 .  Low 
Pressure  Injection.  Condition  A.  to 
change  the  Completion  Time  fit)m  72 
hdurs  to  7  days.  This  revision  will  allow 
longer  corrective  maintenance  to  be 
completed  at  power,  without  requiring  a 
plant  shutdown.  It  will  also  reduce 
shutdowns  due  to  a  Limiting  Condition 
for  Operation  requirement. 

Date  of  Issuance:  Jime  18.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented       s 


Date  of  initial  notice  in  Federal  j   ,    n  ^ 

Register-.  April  2,  2002  (67  FR  15621)  The^^'i.^^®  ^°  ^^^^  °^  implemec 
supplemental  letters  contained  "        .    ""°  ^°  ***y*  ^^^  ^^  dat«  of 

clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  Notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  12,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Carolina  Power  &  Light  Company, 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County,  North 
Carolina 


Date  of  amendment  request:  June  26, 
2002,  as  supplemented  November  22, 
2002. 

Brief  description  of  amendment:  The 
amendments  change  the  Technical 
Specifications  for  the  pressiue- 
temperatiu*  limits  cmves  in  Technical 
Specification  3.4.9,  "RCS  Pressure  and 
Temperatxue  (P/T)  Limits." 
Date  of  issuance:  June  18,  2003. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  fi-om  the  date  of  issuance 
Amendment  No.:  228  and  256. 
Facility  Operating  License  Nos.  DPR- 
71  and  DPR-62:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50949). 
The  November  22,  2002,  supplement 
contained  clarifying  information  only 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application. 


issuance. 

Amendment  Nos.:  332,  332,  and  333. 

Renewed  Facility  Operating  License 
Nos.  DPR-38.  DPR-47.  and  DPR-55: 
Amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  24,  2002  (67  FR 
78517). 

The  supplement  dated  November  21. 
2002,  did  not  change  the  scope  of  the 
October  24,  2002,  application;  however 
it  did  change  the  licensee's  proposed  No 
Significant  Hazards  Consideration 
Determination  (NSHCD).  The 
supplement  dated  February  19,  2003, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  October  24, 
2002,  application  nor  the  initial 
projposed  NSHCD. 

Tne  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  18,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entei^  Gulf  SUtes,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  March 
19,  2003. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specification  (TS)  5.5.3,  "Post  Accident 
Sampling,"  and  thereby  eliminates  the 
requirements  to  have  and  maintain  the 
post  accident  sampling  system  at  River 
Bend  Station,  Unit  1.  The  amendment 
also  addresses  related  changes  to  TS 
5.5.2,  "Primary  Coolant  Soim:es  Outside 
Containment." 
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Date  of  issuance:  ]une  23,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days  from  the  date  of 
issuance. 

Amendment  No.:  134. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  29,  2003  (68  FR  22746). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Jime  23,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.,  Docket  No.  50-412,    , 
Beaver  Valley  Power  Station,  Unit  2, 
Beaver  County,  Pennsylvania 

Date  of  application  for  amendment: 
July  24,  2002,  as  supplemented 
February  4,  2003. 

Brief  description  of  amendment:  The 
amendment  changed  the  MSIV  full- 
closure  stroke  time  of  Technical 
Specification  (TS)  surveillance 
requirement  4.7.1.5  from  5  seconds  to  6 
seconds.  Additionally,  the  once-per-92- 
day  requirement  to  part-stroke  e.xercise 
the  main  steam  isolation  valves  (MSIVs) 
was  replaced  with  criteria  to  test  each 
MSIV  pursuant  to  TS  4.0.5,  which 
requires  testing  in  accordance  with  the 
American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code,  Section  XI. 

Date  of  issuance:  June  25,  2003. 

Effective  date:  Effective  the  day  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No:  137. 

Facility  Operating  License  No.  NPF- 
73.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  17,  2002  (67  FR 
58644).  The  supplement  dated  February 
4,  2003.  provided  additional 
information  that  clarified  the 
application,  did  not  expand  the  scope  of 
the  application  as  originally  noticed, 
and  did  not  change  the  staffs  original 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  25,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
July  3,  2002,  as  supplemented 
September  24,  2002,  January  10,  2003, 
and  March  20.  2003. 


Brief  description  of  amendment:  The 
amendment  revises  Improved  Technical 
Specification  (ITS)  3.8.1  and  associated 
Bases,  "AC  Sources-Operating,"  by 
extending  the  allowed  outage  Ume  for 
the  emergency  diesel  generators  from  72 
hours  to  14  days. 

Date  of  issuance:  June  13,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance  except  for 
installation  of  an  Aac  soiuce.  An  Aac 
source  as  described  in  the  licensee's 
application  supplement  dated  March  20, 
2003,  shall  be  installed  before 
completion  of  refueling  outage  14,  as 
discussed  in  the  NRC  Safety  Evaluation 
dated  Jime  13,  2003.  Implementation 
shall  include  incorporation  of  a 
description  of  the  Aac  sovu-ce  into  the 
next  scheduled  Final  Safety  Analysis 
Report  update  after  the  Aac  installation. 

Amendment  No.:  207. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  6,  2002  (67  FR  50955). 
The  September  24,  2002,  January  10, 
2003,  and  March  20,  2003,  supplements 
contained  clarifying  information  only, 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  13,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Managemdnt  Company,  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  application  for  amendment: 
March  19,  2003. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specification  6.8.C,  "Post  Accident 
Sampling,"  and  thereby  eliminates  the 
requirements  to  have  and  maintain  the 
post  accident  sampling  system  at  the 
Monticello  Nuclear  Generating  Plant. 

Date  of  Issuance:  June  17,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  136. 

Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  13,  2003  (68  FR  25655). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Jime  17,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 


PSEG  Nuclear,  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
February  14,  2003.  ' 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  3/4.3.4.2  to  extend 
the  surveillance  test  intervals  and 
allowed  out-of-service  times  for  the  end- 
of-cycle  recirculation  pump  trip  system 
instnunentation.  In  addition,  the  "TS 
Bases  have  been  revised  to  address  the 
proposed  changes. 

Date  of  issuance:  June  24,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  148. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revises  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18284). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  24,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
September  26,  2002,  as  supplemented 
on  March  20,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  setpoint  and 
allowable  values  of  the  steam  generator 
(SO)  low-low  level  trip  function  in 
Technical  Specification  (TS)  Table  2.2- 
1,  "Reactor  Trip  System  Instrumentation 
Trip  Setpoints,"  and  TS  Table  3.3-4, 
"Engineered  Safety  Featiue  Actuation 
System  Instrumentation  Trip 
Setpoints."  The  TS  changes  are 
necessary  to  account  for  a  flow-induced 
pressure  drop  through  the  mid-deck 
plate  inside  the  SO  in  the  SG  water  level 
measurement. 

Date  of  issuance:  June  13,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  257  and  238. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register-.  February  4,  2003  (68  FR  5680). 
The  March  20,  2003,  supplement 
contained  clarifying  information  and 
did  not  change  tiie  staffs  proposed 
finding  of  no  significant  hazards 
consideration. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  13,  2003. 


No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-364,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  2,  Houston 
County,  Alabama 

Date  of  amendments  request:  March 
31, 2003,  as  supplemented  by  letter 
dated  April  29,  2003. 

Brief  description  of  amendments:  The 
amendment  modifies  Technical 
Specifications  (TS)  Surveillance 
Requirement  (SR)  3.4.11.1,  for  Farley, 
Unit  2  only  by  the  addition  of  the 
following  note  that  states,  "Not  required 
to  be  performed  for  Unit  2  for  the 
remainder  of  operating  cycle  16  for 
Q2B31MOV8000B."  In  addition,  a 
temporary  TS  SR  3.4.11.4is  added  to 
provide  compensatory  action  for  this 
block  valve  while  SR  3.4.11.1  is 
suspended.  Further,  this  SR  requires 
that  power  to  the  Farley,  Unit  2  Power 
Operated  Relief  Valve 
Q2B31MOV8000B  be  checked  at  least 
eyeary  24  hoiu-s  for  the  remainder  of 
Operating  Cycle  16. 

Date  of  issuance:  ]une  13,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  151. 

Facility  Operating  License  No.  NPF-8: 
Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  13,  2003  (68  FR  25658). 

The  supplement  dated  April  29,  2003, 
provided  clarifying  information  that  did 
not  change  the  scope  of  the  March  31, 
2003,  application  nor  the  initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Jime  13,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendments  request: 
February  14,  2002,  as  supplemented  by 
letters  dated  July  29,  2002  and  March 
27,  2003. 

Brief  description  of  amendments:  The 
amraidments  revise  STP  technical 
specifications  to  eliminate  shutdovm 
actions  associated  with  radiation 
monitoring  instrumentation.  The 
proposed  changes  will  enhance  plant 
reliability  by  reducing  exposure  to 
luinecessary  shutdowns  and  increase 
operational  flexibility,  and  relax  certain 
othra'  restrictions. 
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Date  of  issuance:  June  9,  2003. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  4 
months  from  the  date  of  issuance. 

Amendment  Nos.:  Unit  1—153;  Unit 
2—141. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  2,  2002  (67  FR  15629). 

The  July  29,  2002,  and  March  27, 
2003,  supplemental  letters  provided 
clarifying  information  that  was  within 
the  scope  of  the  original  i^ederal 
Register  Notice  (67  FR  15629)  and  did 
not  change  the  initial  no  significant 
hazards  consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  9,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Unit  Nos. 
1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request: 
December  4,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  several  Limiting 
Conditions  for  Operation  (LCO)  Notes 
and  Required  Actions  in  the  Technical 
Specifications  that  require  suspension 
of  operations  involving  positive 
reactivity  additions  or  suspension  of 
operations  involving  reactor  coolant 
system  boron  concentration  reductions. 
The  amendments  revise  these  LCO 
Notes  and  Required  Actions  to  allow 
small,  controlled,  safe  insertions  of 
positive  reactivity,  but  limit  the 
introduction  of  positive,  reactivity  such 
that  compliance  with  the  required 
shutdown  margin  or  refueling  boron 
concentration  limits  will  still  be 
satisfied. 

Date  of  issuance:  June  24,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  105  and  105. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Fedeml 
Register:  January  7,  2003  (68  FR  813). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  Jime  24,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June  2003. 


For  the  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 

Acting  Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-17028  Filed  7-7-03;  8:45  am] 
BMJJNG  CODE  7980-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

July  17, 2003,  Board  of  Directors 
Meeting;  Sunshine  Act 

TIME  AND  DATE:  Thursday,  July  17,  2003, 
1:30  p.m.  (Open  Portion).  1:45  p.m. 
(Closed  Portion). 

PI>CE:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room.  1100  New 
York  Avenue,  NW.,  Washington,  DC. 
STATUS:  Meeting  open  to  the  public  from 
1:30  p.m.  to  1:45  p.m.  Closed  portion 
will  commence  at  1:45  p.m.  (approx.). 
MATTERS  TO  BE  CONSIDERED: 

1.  President's  Report. 

2.  Testimonial  D.  Cameron  Friday. 

3.  Approval  of  April  24,  2003  Minutes 
(Open  Portion). 

FURTHER  MATTERS  TO  BE  CONSIDERED: 

(Closed  to  the  Public  1:45  p.m.) 

1.  Finance  Project  in  Brazil 

2.  Finance  Project  in  Russia 

3.  Insurance  Project  in  Croatia 

4.  Approval  of  April  24,  2003  Minutes    ' 
(Closed  Portion) 

5.  Pending  Major  Projects 

6.  Reports 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  on  the  meeting  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  July  3,  2003. 
Connie  M.  Downs,  « 

Corporate  Secretary,  Overseas  Private 
Investment  Corporation. 
(FR  Doc.  03-17344  Filed  7-3-03;  12:10  amj 
BiLUNG  CO0€>321(Mn-M 


POSTAL  SERVICE 

Board  of  Governors;  Sunshine  Act 
Meeting 

Board  Votes  to  Qose  June  27,  2003, 
Meeting 

By  telephone  vote  on  Jime  27,  2003, 
the  Board  of  Governors  of  the  United 
States  Postal  Service  voted  imanimously 
to  close  to  public  observation  its 
meeting  held  in  Washington.  DC,  via 
teleconference.  The  Board  determined 
that  prior  public  notice  was  not  - 
possible. 

Items  Considered 

1.  Personnel  Matter. 
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2.  Postal  Rate  Commission  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC2003-1.  Customized  Market  Mail 
(CMM). 

3.  Advanced  Fimding  Request  for 
Human  Capital  Enterprise  Program. 

4.  Strategic  Planning. 

General  Counsel  Certificatioii 

The  General  Coimsel  of  the  United   ' 
States  Postal  Service  has  certified  that 
the  meeting  was  properly  closed  imder 
the  Government  in  the  Sunshine  Act. 

For  further  information  contact: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  William  T. 
Johnstone,  at  (202)  268-4800. 

William  T.  |ohnstone. 

Secretary. 

[FR  Doc.  03-17342  Filed  7-3-03;  11:58  am) 

nUJNG  COOE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Etz  Lavud  Ltd,  Common 
Shares  and  Class  A  Common  Shares, 
N1S  0.01,  par  value)  From  the  American 
Stock  Exchange  LLC  File  No.  1-06982 

July  2,  2003. 

Etz  Lavud  Ltd,  an  Israeli  corporation 
("Issuer"),  has  filed  an  application  with 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  12(d)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
12d2-2(d)  thereimder,2  to  withdraw  its 
Common  Shares  and  Class  A  Common 
Shares,  NIS  0.01  par  value  ("Security"), 
fi'om  listing  and  registration  on  the 
American  Stock  Exchange  LLC  ("Amex" 
or  "Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  effect  in  the  State  of 
Israel,  in  which  it  is  incorporated,  and 
with  the  Amex's  rules  governing  an 
issuer's  voluntary  withdrawal  of  a 
security  fi-om  listing  and  registration. 

The  Board  of  Trustees  ("Board")  of 
the  Issuer  approved  a  resolution  on  June 
24,  2003  to  withdraw  the  Issuer's 
Security  fi'om  listing  on  the  Amex.  In 
making  the  decision  to  withdraw  its 
Security  irom  the  Amex,  the  Board 
noted  the  substantial  cost  savings 
resulting  bom  the  elimination  of  fees 
and  expenses  related  to  listing  the 
Security  on  the  Amex. 


The  Issuer's  application  relates  solely 
to  the  Security's  withdrawal  from  listing 
on  the  Amex  and  bom  registration 
under  section  12(b)  of  the  Act  ^  and 
shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.* 

Any  interested  person  may,  on  or 
before  July  23,  2003,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ^ 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  03-17142  Filed  7-7-03;  8:45  am] 

BILUNG  COOE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-481 1 1 ;  File  No.  SR-Amex- 
2003-52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Reducing  to  Option  Transaction  Fees 

June  30.  2003. 

Piursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  29, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons. 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  establish, 
on  a  three  month  pilot  basis,  a  fee 
reduction  for  Exchange  specialists  and 
registered  options  traders  ("ROTs")  in 
connection  with  equity  option  and  QQQ 
option  transactions  where  the  other  side 
of  the  trade  is  a  market  maker,  i.e. 
specialist,  ROT  or  away  market  maker. 
The  reduction  of  these  fees  will  be  $0.08 
per  contract  side  for  equity  options  and 
$0.18  per  contract  side  for  QQQ  options. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summeuies,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Amex  charges  fees  for 
transactions  in  options  executed  on  the 
Exchange  by  Exchange  specialists  and 
ROTs.  Current  charges  for  specialist  and 
ROT  transactions  in  equity  options  is 
$0.36  per  contract  side  which  includes 
a  $0.26  transaction  charge,  a  $0.05 
comparison  fep  and  a  $0.05  brokerage 
fee.  In  addition,  for  transactions  in  QQQ 
options,  the  fee  for  ROTs  and  specialists 
amoimts  to  $0.46  per  contract  side 
consisting  of  a  $0.26  transaction  fee,  a 
$0.10  licensing  fee,  a  $0.05  comparison 
fee  and  a  $0.05  brokerage  fee.^ 

For  the  purpose  of  attracting 
increased  options  volume  to  the  floor  of 
the  Exchange,  the  Amex  believes  that 
certain  transaction  fees  in  connection 
with  equity  option  and  QQQ  option 
transactions  of  specialists  and  ROTs 
should  be  reduced."  This  proposal 


>  15  U.S.C.  781(d). 
M7CFR240.12d2-2(d). 


3  15  U.S.C.  781(b). 
*  15  U.S.C.  781(g). 
M7CFR20O.3O-3(a)(l). 
» 15  U.S.C.  78s(b)(l). 
^17CFR240.19b-^. 


'  Customers  are  not  charged  a  transaction  fee, 
licensing  fee.  comparison  fee,  or  brokerage  fee. 

<The  Amex  believes  that  reducing  these  fees 
should  encourage  specialists  and  ROTS  to  attract 
additional  order  flow  to  the  Exchange.  Telephone 
call  between  Jeffrey  P.  Bums.  Associate  General 
Counsel,  Amex,  and  Sonia  Trocchio,  Special 
Counsel,  Division  of  Market  Regulation 
("Division"),  Commission  ()ime  26.  2003). 


Federal  Regigter/Vol.  68,  No.  130/ Tuesday.  July  8i  2003^  Notices 


49727> 


seeks,  on  a  three  month  pilot  basis,  to 
reduce  these  charges  by  $0.08  for  equity 
options  and  $0.18  for  QQQ  options.  In 
order  for  a  specialist  or  ROT  to  qualify 
for  the  fee  reduction,  the  option  trades 
must  be  between  market  makers,^  i.e.  the 
other  side  of  the  trade  must  be  a 
specialist,  ROT  or  away  market  maker.^ 
The  Exchange  believes  that  a  three 
month  pilot  program  for  this  fee 
reduction  program  is  appropriate  so  that 
it  is  able  to  monitor  and  evaluate  the 
effectiveness  of  the  fee  reduction. 

This  proposed  change  is  expected  to 
reduce  the  overall  option  transaction  fee 
for  specialists  and  ROTs  to  $0.28  for 
both  equity  and  QQQ  options  in 
connection  with  market  maker  to  market 
maker  trades.  In  the  case  of  equity 
option  market  maker  to  market  maker 
trades,  the  new  fee  breakdown  after  the 
fee  reduction  will  consist  of  a  $0.18 
transaction  fee,  a  $0.05  comparison  fee 
and  a  $0.05  brokerage  fee.  For  QQQ 
option  market  maker  to  market  maker 
trades,  the  new  fee  breakdown  after  the 
fee  reduction  will  consist  of  a  $0.08 
transaction  fee,  a  $0.10  licensing  fee,  a 
$0.05  comparison  fee  and  a  $0.05 
brokerage  fee.  The  Amex  believes  that 
the  proposed  fee  reduction  of 
transaction  costs  for  market  maker  to 
market  maker  trades  is  reasonable  and 
will  help  to  make  the  Exchange's  fees 
more  attractive  and  competitive  with 
the  other  options  exchanges. 

2.  Qtsis  ' 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,7  in  general,  and  with 
section  6(b)(4)8  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  its  members. 


'Section  3(a)(38)  of  the  Act  defines  "market 
maker"  as  any  specialist  permitted  to  act  as  a 
dealer,  any  dealer  acting  in  the  capacity  of  block 
posiboner,  and  any  dealer  who.  with  respect  to  a 
security,  holds  himself  out  (by  entering  quotations 
in  an  inter-dealer  communications  system  or 
otherwise)  as  being  willing  to  buy  and  sell  such 
security  for  his  own  account  on  a  regular  or 
continuous  basis. 

*  An  "away  marke!  maker"  is  a  member  of 
another  national  securities  exchange  registered  as  a 
market  maker  in  an  options  class(es).  An  "away 
market  maker"  is  considered  to  be  a  "broker-dealer" 
for  purposes  of  the  Exchange's  fee  schedule.  Thus, 
"away  market  makers"  would  pay  a  $0.19 
transaction  fee  for  equity  options,  including  the 
QQQ  options;  a  S0.04  comparison  fee;  and  a  $0.03 
floor  brokerage  fee.  Telephone  Call  between  Jeffrey 
P.  BiBTis.  Associate  General  Counsel,  Amex.  Kelly 
Riley,  Senior  Special  Counsel,  Division, 
Commission,  and  Sonia  Trocchio,  Specie!  Counsel, 
Division,  Conunission  (June  16.  2003). 

'15U.S.C.  78f. 

8  1SU.S.C.  78f[b)(4). 


B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
designated  as  a  fee  change  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act  ^  and 
Rule  19b-4(f)(2)io  thereunder.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  the  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  ard  invited  to 
submit  written  data,  views  and 
argmnents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  vdth  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-52  and  should  be 
submitted  by  July  29,  2003. 


9  15U.S.C.  78s(b)(3)(A)(ii). 
«>  17  CFR  240.1 9b-4(f)(2). 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland,  ■ 

Deputy  Secretary. 

[PR  Doc.  03-17144  Filed  7-7-03;  8:45  am) 

BHJJNG  COOE  aoi(Mn-i> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48113;  RIe  No.  SR-NASO- 
2003-99] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Proposed 
Amendment  to  Rule  6260  Regardlr>g 
New  Issue  Notification  Procedures  for 
TRACE-Eligible  Securittes 

June  30,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  Jime  19, 
2003,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons. 

I.  S^f-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  Rule 
6260(a)  and  (b)  to  require  members  to 
provide  additional,  descriptive 
information  in  the  notice  that  is  sent  to 
NASD  and  identifies  the  basic  terms  of 
a  new  TRACE-eligible  security  ("new 
issue  notification"),  and  to  provide  the 
information  required  in  Rule  6250(b)  by 
e-mail  or  facsimile.  Rule  6260  is  one  of 
the  Trade  Reporting  and  Compliance 
Engine  ("TRACE")  rules.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 


6200.  Trade  Reporting  and  Compliance 
Engine  (TRACE) 

6260.  Managing  Underwriter  Obligation 
To  Obtain  CUSIP 

(a)  In  order  to  faciUtate  trade  reporting 
and  dissemination  of  secondary 
transactions  in  TRACE-eligible 
securities,  the  member  that  is  the 


"17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-l. 
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managing  undesrwriter  of  any  newly 
issued  TRACE-eligible  security  must 
obtain  and  provide  information  by  e- 
mail  or  facsimile  to  the  TRACE 
Operations  Center  as  required  under 
paragraph  (b).  If  a  managing  imderwriter 
is  not  appointed,  the  group  of 
underwriters  must  comply  with 
paragraph  (b). 

(b)  For  such  TRACE-eligible 
securities,  the  managing  underwriter 
must  provide  to  the  TRACE  Operations 
Center,  by  email  or  facsimile:  (1)  the 
CUSIP  number:  (2)  the  issuer  name;  (3) 
the  coupon  rate;  (4)  the  maturity;  (5) 
whether  Rule  144 A  applies;  [and] (6)  a 
brief  description  of  the  issue  (e.g.,  senior 
subordinated  note,  senior  note)(,];  and, 
(7)  information,  as  determined  by 
NASD,  that  is  required  to  determine  if 
a  TRACE-eligible  security  must  be 
disseminated  under  Rule  6250  (e.g.,  size 
of  issue  and  rating),  or  if  any  of  items 
(2)  through  (7)[(6)]  has  not  been 
determined,  such  other  information  as 
NASD  deems  necessary.  The  managing 
underwriter  must  obtain  the  CUSIP 
number  and  provide  it  and  the 
information  listed  as  (2)  through  (7)1(6)] 
not  later  than  5  p.m.  on  the  business  day 
preceding  the  day  that  the  registration 
statement  becomes  effective,  or,  if 
re^stration  is  not  required,  the  day 
before  the  securities  will  be  priced.  If  an 
issuer  notifies  a  managing  underwriter, 
or  the  issuer  and  the  managing 
underwriter  determine,  that  the  TRACE- 
eligible  securities  of  the  issuer  shall  be 
priced,  offered  and  sold  the  same 
business  day  in  an  intra-day  offering 
under  Rule  415  of  the  Securities  Act  of 
1933  or  Rule  144A  of  the  Securities  Act 
of  1933,  the  managing  underwriter  shall 
provide  the  information  not  later  than  5 
p.m.  on  the  day  that  the  securities  are 
priced  and  offered,  provided  that  if  such 
securities  are  priced  and  offered  on  or 
after  5  p.m.,  the  managing  underwriter 
shall  provide  the  information  not  later 
than  5  p.m.  on  the  next  business  day. 
The  managing  imderwriter  must  make  a 
good  faith  determination  that  the 
security  is  a  TRACE-eligible  security 
before  submitting  the  information  to  the 
TRACE  Operations  Center. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
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in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Rule  6260  currently  requires  a 
member  that  is  the  managing 
underwriter  of  the  initial  offering  of  a 
TRACE-eligible  secmity  to  notify  NASD 
and  provide  certain  descriptive 
information  about  the  security  at  the 
time  of  the  initial  offering  of  the  security 
("new  issue  notification").  Specifically, 
Rule  6260(b)  currently  requires  that  the 
new  issue  notification  include:  (a)  The 
CUSIP  number;  (2)  the  issuer  name;  (3) 
the  coupon  rate;  (4)  the  maturity;  (5) 
whether  Rule  144A  applies;  and  (6)  a 
brief  description  of  the  issue  (e.g.,  a 
senior  subordinated  note,  a  senior  note). 
In  addition,  the  rule  provides,  if  such 
information  has  not  been  determined, 
the  member  must  provide  such  other 
information  as  NASD  deems  necessary. 
The  purpose  of  Rule  6260  is  to  require 
members  Ihat  are  acting  in  a  capacity  of 
managing  underwriter  or  are  otherwise 
designated  in  the  course  of  an  offering 
of  a  TRACE-eligible  security  to  notify 
NASD  by  certaia  times  set  forth  in  the 
rule  so  that  the  TRACE  system  is  able 
to  capture,  and,  when  applicable, 
disseminate  transaction  information  as 
soon  as  secondary  trading  begins. 

NASD  is  proposing  to  amend  Rule 
6260(a)  and  (b)  to  explicitly  require  that 
members  provide  information  relating  to 
dissemination  eligibility  in  the  new 
issue  notification.  The  additional 
information  to  be  required  is  the 
information  needed  to  determine  if  a 
new  TRACE-eligible  security  is  subject 
to  dissemination. 

The  current  "phasing-in"  of 
dissemination  was  developed  in 
response  to  industry  concerns  that 
dissemination  might  adversely  affect  the 
bond  markets.3  Certain  market 
participants  urged  that  dissemination 
occur  over  time,  by  phasing  in  the 
requirement  for  specifically  defined 
groups  of  securities  with  certain 
characteristics.  To  properly  administer 
dissemination,  NASD  must  obtain  and 
assess  information  about  a  TRACE- 
eligible  security  to  determine  if 
dissemination  is  required  imder  Rule 
6250  at  the  same  time  that  NASD 
obtains  identifying  information  about  a 


new  TRACE-eligible  security  to  properly 
and  timely  enter  the  security  into  the 
TRACE  system. 

The  proposed  additional  information 
requirements  in  Rule  6260  are  directly 
related  to  the  increasing  complexity  of 
the  dissemination  requirements  in  effect 
and  anticipated  imder  Rule  6250.'* 
Recently,  the  SEC  approved 
amendments  to  Rule  6250  that 
established  additional  criteria  for 
determining  dissemination.^  NASD 
must  review  the  additional  criteria,  such 
as  the  original  issue  size  and  the  ratings 
of  a  new  TRACE-eligible  security,  to 
determine  if  the  transaction  information 
for  a  security  must  be  disseminated 
under  Rule  6250.^  This  information  is 


'  See  Securities  Exchange  Act  Release  No.  43873 
(January  23.  2001).  66  FR  8131,  8133-8135.  8141- 
8142  (January  29.  2001)  (order  approving  SR- 
NASD-99-65). 


«On  July  1.  2002,  when  TRACE  began,  under 
Rule  6250,  NASD  was  required  to  disseminate 
transaction  information  on  only  two  categories  of 
TRACE-eligible  securities:  (1)  Investment  Grade 
securities  having  an  initial  issuance  size  of  $1 
billion  or  greater;  and  (2)  50  Non-Investment  Grade 
securities  designated  by  NASD  according  to  a 
variety  of  criteria  set  forth  in  the  Rule.  See  Rule 
6250(a)(1)  and  (2),  respectively. 

'On  January  31,  2003,  the  SEC  approved 
amendments  to  Rule  6250,  requiring  NASD  to 
disseminate  transaction  information  on  two 
additional  categories  of  debt  securities.  Under  new 
paragraph  (a)(3)  of  Rule  6250,  NASD  disseminates 
transaction  information  on  any  TRACE-eligible 
security  that  is  Investment  Grade,  is  rated  by 
Moody's  Investors  Service,  Inc.  as  "A3"  or  higher, 
and  by  Standard  &  Poor's,  a  division  of  McCraw 
Hill  Co.,  Inc.  as  "A-"  or  higher,  and  has  an  original 
issue  size  of  $100  million  or  greater.  Under  new 
paragraph  (a)(4),  NASD  disseminates  transaction 
information  on  approximately  120  TRACE-eligible 
securities  designated  by  NASD  that  are  rated  'Baa/ 
BBB"  at  the  time  of  designation.  See  Securities 
Exchange  Act  Release  No.  47302  (January  31,  2003), 
68  FR  6233  (February  6,  2003)  (order  approving  SR- 
NASD-2002-174),  and  Securities  Exchange  Act 
Release  No.  47566  (March  25.  2003),  68  FR  15490 
(March  31,  2003)  (notice  of  filing  and  immediate 
effectiveness  of  SR-NASD-2003-41). 

Moody's  Investors  Service,  Inc.  ("Moody's")  is  a 
nationally  recognized  statistical  rating  organization. 
Moody's  is  a  registered  trademark  of  Moody's 
Investors  Service.  Moody's  ratings  are  proprietary  to 
Moody's  and  are  protected  by  copyright  and  other 
intellectual  property  laws.  Moody's  licenses  ratings 
to  NASD.  Ratings  may  not  be  copied  or  otherwise 
reproduced,  repackaged,  further  transmitted, 
transferred,  disseminated,  redistributed  or  resold,  or 
stored  for  subsequent  use  for  any  purpose,  in  whole 
or  in  part,  in  any  form  or  manner  or  by  any  means 
whatsoever,  by  any  person  without  Moody's  prior 
written  consent. 

Standard  &  Poor's,  a  division  of  the  McGraw-Hill 
Companies,  Inc.  ( "S&P"),  is  a  nationally  recognized 
statistical  rating  organization.  S&P's  ratings  are 
proprietary  to  S&P  and  are  protected  by  copyright 
and  other  intellectual  property  laws.  S&P  Ucenses 
ratings  to  NASD.  Ratings  may  not  be  copied  or 
otherwise  reproduced,  repackaged,  further 
transmitted,  transferred,  disseminated,  redistributed 
or  resold,  or  stored  for  subsequent  use  for  any 
purpose,  in  whole  or  in  part,  in  any  form  or  manner 
or  by  any  means  whatsoever,  by  any  person  without 
SiP's  prior  written  consent. 

"For  example,  to  administer  the  current 
dissemination  provisions  of  Rule  6250,  when  a 
member  provides  NASD  a  new  issue  notification, 
generally  NASD  would  expect  the  member  to 
include  both  the  original  issue  size  of  the  offering 
and  the  rating  of  the  security. 


^  \ 


readily  available  to  members 
responsible  for  compliance  with  Rule 
6260  in  a  particular  offering,  and 
members  would  be  able  to  provide  this 
additional  information  as  part  of  the 
Rule  6260  compliance  process  with 
little  difficulty.  Moreover,  in  the  future, 
NASD  may  propose  additional 
standards  for  dissemination  to  the  SEC 
under  Rule  6250.  If  additional  standards 
are  proposed  and  adopted,  NASD  would 
be  required  to  identify  and  analyze 
additional  characteristics  of  a  security  to 
determine  if  the  security  is  subject  to 
dissemination  immediately  before 
trading  begins.  The  proposed 
amendment  to  Rule  6260(b),  as  drafted, 
will  allow  NASD  to  require  members  to 
submit  the  descriptive  information  that 
is  then  relevant  in  making  a 
dissemination  determination  under  Rule 
6250. 
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NASD  is  also  proposing  that  the  new 
issue  notification  be  submitted  via  email 
or  facsimile  to  NASD.  Currently,  many 
members  e-mail  the  new  issue 
notification  to  NASD.  Some  members 
have  provided  the  new  issue 
notification  by  telephone.  Members  that 
provide  the  new  issue  notification  by 
telephone  would  be  required  to  provide 
it  by  email  or  a  facsimile  in  order  to 
comply  with  the  proposed  amendment. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  15A(b)(6)  of  the  Act,^  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change,  if  approved,  will 
enhance  transparency  in  the  debt 
securities  markets  and  will  provide 
NASD,  as  the  self-regulatory 
organization  designated  to  regulate  the 
over-the-coimter  markets,  with 
heightened  capabilities  to  regulate  and 
provide  surveillance  of  the  debt 
securities  markets  to  prevent  fraudulent 
and  manipulative  acts  and  practices  for 
the  protection  of  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biirden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
wiU: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fitim  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-99  and  should  be 
submitted  by  July  29,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-17143  Filed  7-7-03;  8:45  amj 

BHJJNG  CODE  80fO-01-P 


DEPARTMENT  OF  STATE 

[Public  Notkw  4394] 

Bureau  of  Nonproliferation; 
^4onproliferation  Measures  Imposed  on 
an  Entity  in  China,  Including  a  Ban  on  - 
U.S.  Government  Procurement 

agency:  Bureau  of  Nonproliferation, 
Department  of  State. 
ACTION:  Notice. 


The  U.S.  Government  has  determined 
that  the  effective  date  of  Public  Notice 
4370  (68  Federal  28314),  concerning  the 
imposition  of  measures  on  North  China 
Industries  Corporation  (NORINCO),  is 
the  date  of  publication  of  that  Notice  in 
the  Federal  Register,  May  23,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Vann  H.  Van  Diepen, 
Office  of  Chemical,  Biological,  and 
Missile  Nonproliferation,  Bureau  of 
Nonproliferation,  Department  of  State, 
(202-647-1142).  On  import  ban  issues, 
Rochelle  E.  Stem,  Chief,  Policy 
Plaiming  and  Program  Management 
Division,  Office  of  Foreign  Assets 
Control,  Department  of  the  Treasiuy, 
(202-622-2500).  On  U.S.  Government 
procurement  ban  issues:  Gladys  Gines, 
Office  of  the  Procurement  Executive, 
Department  of  State,  (703-516-1691). 

Dated:  July  1,  2003. 
Andrew  K.  Senunel, 
Acting  Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 
|FR  Doc.  03-17203  Filed  7-7-03;  8:45  amj 

BILUNG  CODE  4710-2S-P 


'  15  U.S.C.  78o-3(b)(6). 


•l7CFR200.30-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Availability  of  Changes  to  Advisory 
Circular  27-1 B,  Certification  of  Normal 
Category  Rotorcraft  and  Advisory 
Circular  29-2C,  Certification  of 
Transport  Category  Rotorcraft 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability  of 
Advisory  Circular  (AC)  changes. 

SUMMARY:  This  notice  annoimces  the 
availability  of  changes  to  AC  27-lB, 
Certification  of  Normal  Category 
Rotorcraft,  and  AC  29-2C,  Certification 
of  Transport  Category  Rotorcraft.  These 
changes  revise  AC  paragraph  27.602, 
Critical  Parts;  AC  paragraph  29.547A. 
Main  Rotor  and  Tail  Rotor  Structure;  AC 
paragraph  29.602,  Critical  Parts;  and  AC 
paragraph  29.91 7A,  Design.  These  AC 
paragraphs  are  final  and  replace  the 
existing  paragraphs  AC  27.602.  AC 
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29.547A,  AC  29.602,  and  AC  29.91 7A, 
all  dated  2/12/03.  These  changes  clarify 
the  wording  in  the  corresponding  rule. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
B.  Roach,  Regulations  Group,  FAA, 
Rotorcraft  Directorate,  Aircraft 
Certification  Service,  Fort  Worth,  TX 
76193-0111;  telephone  (817)  222-5130; 
fax  (817)  222-5961;  email;  http:// 
www.Gary.B.Roach@FAA.GOV. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  availability  of  AC 
changes.  You  can  get  electronic  copies 
of  these  changes  from  the  FAA  by 
logging  on  to  http:// 
www.airweb.faa.gov/rg}  and  then 
clicking  first  on  Advisory  Circulars, 
then  clicking  on  Current  AG's,  and  then 
clicking  on  By  Number.  If  you  do  not 
have  access  to  the  Internet,  you  may 
request  a  copy  by  contacting  the  person 
named  under  the  caption  FOR  FURTHER 
INFORMATION  CONTACT. 

An  Aviation  Rulemaking  Advisory 
Committee  (ARAC)  harmonization 
working  group  recommended  these 
revisions.  We  have  reviewed  these 
recommended  revisions  and  agree  that 
they  clarify  further  the  language  in  each 
affected  AC  paragraph.  Therefore,  we 
will  incorporate  these  revised 
paragraphs  in  the  next  change  to  AC  27- 
IB  and  AC  29-2C. 

Issued  in  Fort  Worth,  Texas,  on  June  25, 
2003. 

David  A.  Downey, 

Manager.  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[PR  Doc.  03-17113  Filed  7-7-03;  8:45  am) 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Request  Review 
From  the  Office  of  IManagement  and 
Budget  (0MB)  of  One  Proposed  Public 
Collection  of  Information 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 


SUMMARY:  Li  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  one  proposed  public 
information  collection  which  will  be 
submitted  to  OMB  for  approval. 
DATES:  Comments  must  be  received  on 
or  before  September  8,  2003. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 


APF-100,  800  Independence  Ave.,  SW., 
Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Judy  Street  at  the  above  address  or  on 
(202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  imless  it  displays  a 
currently  valid  OMB  control  niunber. 
Therefore,  the  FAA  solicits  comments 
on  the  following  proposed  collection  of 
information  in  order  to  evaluate  the 
necessity  of  the  cpUection,  the  accuracy 
of  the  agency's  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 
The  following  is  a  description  of  the 
collection  activity: 

Title:  Information  for  the  Prevention 
of  Aircraft  Collisions  on  Runways  at 
Towered  Airports.  The  Federal  Aviation 
Administration  (FAA)  Office  of  Runway 
Safety  (ARI)  would  like  to  collect  data 
on  a  periodic  basis  to  determine 
performance  of  people  operating  in  the 
National  Airspace  System  (NAS)  in 
relation  to  runway  incursion  risk. 
Information  to  be  collected  will  include 
voluntary  feedback  on  the  efficacy  of 
runway  safety  initiatives  designed  to 
reduce  the  risk  of  collision  on  the 
Nation's  runways.  Reduction  of  runway 
incursions  is  listed  by  the  Department  of 
Transportation  (DOT)  Office  of  the 
Inspector  General  (OIG)  as  one  of  the 
top  ten  transportation  management 
improvements  needed,  and  the  National 
Transportation  Safety  Board  (NTSB)  has 
selected  runway  safety  as  one  of  their 
"most  wanted"  transportation  safety 
improvements.  There  is  a  lack  of 
feedback  information  from  people 
working  and  flying  on  the  runways  in 
the  NAS.  Feedback  gathered  on  the 
accuracy  and  effectiveness  of  collision 
prevention  methods  will  be  used  by  the 
FAA  in  the  future  to  improve  safety 
performance.  Data  will  be  collected 
from  varied  respondents  who  have  the 
potential  to  be  involved  in  a  runway 
collision.  The  sample  population  will  be 
stratified  into  four  general  areas:  Pilots, 
vehicle  drivers,  pedestrians,  and 
management  who  exercise  oversight  of 
the  varied  respondents. 

An  annual  total  of  12,500  hoiu^s  of 
biu-den  are  expected  fit)m  an  estimated 
150,000  potential  annual  r^pondents; 
however,  the  FAA  estimates  a  25% 
response  rate. 


Issued  in  Washington,  DC,  on  June  30, 
2003. 

Judith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer,  APF-100. 

[PR  Doc.  03-17117  Filed  7-7-03;  8:45  am) 
BILLING  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Proposed  Information 
Collection. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  one  new  public 
information  collection  which  will  be 
submitted  on  OMB  for.  approval. 
DATES:  Comments  must  be  received  on 
or  before  September  8,  2003. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave.,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202) 267-9895. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  collection  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  acciu^cy 
of  the  agency's  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  approve  the  clearance  of 
the  following  information  collection. 

Following  is  a  summary  of  the  new 
collection: 

Title:  Southwest  Region  Assessment 
of  Aviation  Examiners.  The  Federal 
Aviation  Administration  (FAA),  through 
the  Civil  Aerospace  Medical  Institute 
(CAMI),  has  imdertaken  an  effort  to 
improve  aviation  safety  through 
collecting  data  on  the  quality  of  flight 
training  and  testing.  This  research 
requires  that  information  be  collected 
from  general  aviation  (GA)  pilots  newly 
certificated  by  the  FAA.  Since  GA  pilot 
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certification  testing  occurs  repeatedly 
throughout  the  year,  and  we  wish  to 
capture  the  opinions  and  attitudes  of 
respondents  soon  after  their  practical 
test  flight.  We  will  need  to  conduct 
multiple  data  collections,  however  it 
will  be  a  different  respondent  each  time. 
We  estimate  that  we  will  be  surveying 
approximately  1,500  pilots  per  year. 
With  an  average  of  1  hour  per  pilot,  the 
estimated  annual  reporting  burden  is 
1,500  hours. 

Issued  in  Washington,  DC.  on  June  30, 
2003. 

Judith  D.  Street. 

FAA  Information  Collection  Clearance 
Officer,  APF-100. 

[FR  Doc.  03-17118  Filed  7-07-03;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
FMleral  Aviation  Administration 
Pramium  War  Risic  Insurance 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  extension  of  Aviation 
Insurance. 

SUMMARY:  This  notice  contains  the  text 
of  a  memo  from  the  Secretary  of 
Transportation  to  the  President 
regarding  the  extension  of  the  provision 
of  aviation  insurance  coverage  for  U.S. 
flag  commercial  air  carrier  service  in 
domestic  and  international  operations. 
DATES:  Dates  of  extension  from  Jime  14, 
20i03  through  August  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kish,  Program  Analyst,  APO-3,  or 
Eric  Nelson,  Program  Analyst,  APO-3, 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591,  telephone  202-267-9943  or 
202-267-3090.  Or  online  at  FAA 
Insurance  Web  site:  http:// 
insurance.faa.gov. 

SUPPLEMENTARY  INFORMATION:  On  June 
12,  2003,  the  Secretary  of 
Transportation  authorized  a  60-day 
extension  of  aviation  insurance 
provided  by  the  Federal  Aviation 
Administration  as  follows: 

MEMORANDUM  TO  THE  PRESIDENT' 

Pursuant  to  the  authority  delegated  to  me 
by  the  President  in  paragraph  (3)  of 
P'residential  Determination  No.  01-29  of 
September  23,  2001,  and  the  direction  of 
Section  1202  of  the  Homeland  Security  Act 
of  2002, 1  hereby  extend  that  determination 
to  allow  for  the  provision  of  aviation 
insurance  and  reinsurance  coverage  for  U.S. 
Flag  commercial  air  carrier  service  in 
domestic  and  international  operations  for  an 
additional  60  days. 


Pursuant  to  section  44306(b)  of  Chapter 
443  of  49  U.S.C,  Aviation  Insurance,  the 
period  for  provision  of  insurance  shall  be 
extended  from  June  14,  2003,  through  August 
12,  2003. 

/s/  Norman  Y.  Mineta 

Affected  Public:  Air  Carriers  who 
currently  have  Premium  War-Risk 
Insurance  with  the  Federal  Aviation 
Administration. 

Issued  in  Washington,  DC  on  June  30, 
2003. 

Jolm  M.  Rodgers, 

Director,  Office  of  Aviation  Policy  and  Plans. 
[FR  Doc.  03-17116  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
03-07-C-OO-TYS  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  McGhee-Tyson 
Airport,  Knoxville,  TN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  McGhee-Tyson 
Airport  under  the  provisions  of  the  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  7,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airport  District 
Office,  3385  Airways  Boulevard,  Suite 
302,  Memphis,  TN  38116-3841. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  William 
Marrison,  President  of  the  Metropolitan 
Knoxville  Airport  Authority  at  the 
following  address:  McGhee-Tyson 
Airport,  P.O.  Box  15600,  Knoxville, 
Tennessee  37901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Knoxville  Airport  Authority  under 
section  158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Cager  Swaimcy,  Program  Manager, 
Memphis  Airports  District  Office,  3385 
Airways  Boulevard,  Suite  302, 
Memphis,  Tennessee  38116-3841.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
McGhee-Tyson  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  June  26,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Metropolitan  Knoxville 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
wiU  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  24,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  July  1, 
2022 

Proposed  charge  expiration  date: 
September  1,  2023 

Level  of  the  proposed  PFC:  $4.50 

Total  estimated  PFC  revenue: 
$4,691,627 

Brief  description  of  proposed 
project(s):  Terminal  Improvements 
Program  and  PFC  Administration  and 
Development 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled, 
whole-plane-charter  operations  by  Air 
Taxi/Commercial  operators  filing  fAA 
Form  1800-31 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Airports  District  office  located  at:  3385  ' 
Airways  Boulevard,  Suite  302, 
Memphis,  Teimessee. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropolitan  Knoxville  Airport 
Authority.  ; 

Issued  in  Memphis,  Tennessee  on  June  26, 
2003. 

La  Verne  F.  Reid, 

Manager,  Memphis  Airports  District  Office. 
[FR  Doc.  03-17114  Filed  7-7-03;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  Statement  No.  ANM-03-1 15-38: 
Use  of  Surrogate  Parts  When 
Evaluating  Seatbaclcs  ^nd  Seatback 
Mounted  Accessories  for  Compliance 
With  §§25.562(cK5)  and  25.785(b)  and 
(d) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  on  the 
use  of  surrogate  parts  when  evaluating 
seatbacks  and  seatback  mount 
accessories  for  compliance  with  14  CFR 
25.562(c)(5)  and  25.785(b)  and  (d). 
DATES:  Send  your  conmients  on  or 
before  August  7,  2003. 
ADDRESSES:  Send  your  comments  to  the 
individual  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Thompson,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airframe  and  Cabin  Safety  Branch, 
ANM-115. 1601  Lind  Avenue,  SW., 
Renton,  WA  98055-4056;  telephone 
(425)  227-1157;  fax  (425)  227-1149;  e- 
•  mail:  michaeI.t.thompson@faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://Www.ainveb.faa.gov/rg!.  If  you  do 
not  have  access  to  the  Internet,  you  can 
obtain  a  copy  of  the  policy  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  conunents  to  the  person  indicated 
in  FOR  FURTHER  INFORMATKM  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  No.  ANM-03-1 15- 
28." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  your  are  requesting  to  the 
proposed  policy. 

Include  justification,  reasons,  or  data 
for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 


for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  proposed  policy  will  streamline 
the  seat  certification  process  by 
providing  Federal  Aviation 
Administration  certification  policy  on 
using  surrogate  test  articles  in  lieu  of 
actual  production  seatback  moimted 
accessories  [e.g.,  video  monitor, 
telephone)  during  blunt  trauma  tests  in 
accordance  with  §§  25.562(c)(5)  and 
25.785(b)  and  (d).  The  policy  also 
provides  acceptable  methods  of 
demonstrating  the  sharp,  inurious  edges 
would  not  be  formed  by  a  head  impact 
against  the  actual  production  accessory 
since  this  evaluation  would  not  be 
accomplished  from  a  test  that  uses  a 
surrogate  part. 

Issued  in  Renton,  Washington,  on  Jun.  23, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[PR  Doc.  03-17115  Filed  7-7-03;  8:45  am) 
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Department  of  Transportation 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Cooperative  Agreement 
To  Support  MetropoiitanAJrtian 
Projects  To  Increase  African  American 
Safety  Belt  Use 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Announcement  of  a 
Discretionary  Cooperative  Agreement  to 
Support  Metropolitan/Urban 
Demonstration  Projects  to  Increase 
African  American  Safety  Belt  Use. 


SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA) 
annoimces  a  Discretionary  Cooperative 
Agreement  to  provide  funding  to  a 
national  organization  servicing  the 
African  American  community  to 
support  demonstration  projects  in  key 
metropolitan/urban  cities  designed  to 
increase  African  American  safety  belt 
use.  NHTSA  anticipates  funding  one 
national  organization  for  a  period  of 
three  years  that,  if  necessary,  may  sub- 
contract with  local  or  conununity-based 
service  providers  to  administer 
demonstration  projects  in 
approximately  3  to  4  sites,  to  be 
determined  jointly  by  NHTSA  and  the 
successful  applicant.  This  Notice 
solicits  apphcations  from  national  non- 


profit, not-for-profit  and  for-profit 
organizations.  Interested  applicants 
must  submit  an  application  packet 
meeting  the  requirements  set  forth  in 
the  application  section  of  this  Notice. 
NHTSA  will  evaluate  the  applications  to 
determine  which  proposal  will  receive 
funding  under  this  announcement. 
DATES:  Applications  must  be  received 
no  later  than  August  5,  2003,  at  1  p.m., 
Eastern  Standard  Time.         j 
ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurements  (NPO-220), 
ATTN:  April  Jennings.  400  7th  Street 
SW.,  Room  5301,  Washington,  DC 
20590.  All  applicants  must  include 
reference  to  NHTSA  Cooperative 
Agreement  Program  No.  DTNH22-03- 
H-05155 

FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  April  Jennings,  Office  of 
Contracts  and  Procurement  at  (202) 
366-9571  or  by  e-mail: 
ajennings@nhtsa.dot.gov.  Programmatic 
questions  should  be  directed  to  Shirley 
Peterson  Barton,  Occupant  Protection 
Division,  NHTSA,  NTI-112,  400  7tii 
Street  SW,  Washington,  DC  20590,  fax 
(202)  366-7721  or  by  e-mail: 
sbarton@nhtsa.dot.gov.  Interested 
applicants  are  advised  that  no  separate 
application  packages  exist  beyond  the 
contents  of  this  announcement.  ♦ 

SUPPLEMENTARY  INFORMATTON: 
Background 

Safety  Belt  Use  Among  African 
Americans  Reaches  an  Unprecedented 
Level 

After  decades  of  being  below  the 
national  average  for  safety  belt  use  and 
suffering  a  higher  incidence  of  deaths 
and  injuries  from  motor  vehicle  crashes, 
Afiican  Americans  have  begun  using 
safety  belts  at  an  increased  rate.  In  1996, 
only  51  percent  of  African  Americans 
used  safety  belts.  The  latest  National 
Occupant  Protection  Use  Survey 
(NOPUS)  indicates  that  safety  belt  use 
among  African  Americans  reached  an 
unprecedented  level  of  77  percent  in 
2002.  This  increase  of  8  percentage 
points  over  the  rate  recorded  in  2000 
places  Afiican  Americans  slighUy  ahead 
of  the  overall  population  in  safety  belt 
use  (currenUy  observed  at  75  percent). 

Keys  to  Success 

This  dramatic  increase  appears  to  be 
the  result  of  a  combination  of  factors. 
Prior  to  the  2002  NOPUS,  minorities 
were  overrepresented  in  motor  vehicle 
crashes.  In  response,  NHTSA  initiated  a 
comprehensive  outreach  project  to 


educate  and  enlist  national  African 
American  organizations  to  focus  on  the 
motor  vehicle  problem.  NHTSA  also 
contracted  with  the  Cambridge  Institute 
for  Applied  Research  to  assess  how  best 
to  reach  the  African  American 
community.  The  Institute  concluded 
that  focusing  on  key  metropolitan/urban 
areas  with  large  African  American 
populations  would  yield  considerable 
results  in  increasing  safety  belt  use  and 
thereby  reduce  injuries  and  fatalities 
among  this  group. 

Also  leading  the  way  in  research 
relating  to  this  issue  was  Meharry 
Medical  College,  a  predominately 
African  American  Medical  College, 
which  released  a  report  funded  by 
General  Motors  Corporation  entitled. 
Achieving  A  Credible  Health  and  Safety 
Approach  to  Increasing  Seat  Belt  Use 
Among  African  Americans.  Meharry 
reported  that  by  increasing  safety  belt 
use  by  African  Americans  to  100 
percent,  1,300  lives  could  be  saved, 
26,000  injuries  prevented  and  $2.5 
billion  saved  every  year.  This  report 
helped  galvanize  the  commitment  of  the 
African  American  community  and  Black 
legislators  to  address  traffic  safety 
issues,  particularly  safety  belt  and  child 
safety  seat  use.  One  of  the 
recommendations  from  the  Meharry 
Report  suggested  that  a  panel  of  African 
American  leaders  periodically  convene 
to  identify  additional  strategies  to 
increase  safety  belt  use  in  their 
community. 

In  October  1999,  NHTSA  collaborated 
with  Meharry  Medical  College  on  a 
second  report  entitled,  The  Role  of 
African- American  National 
Organizations  in  Increasing  Seat  Belt 
Use  Among  African-Americans:  A 
Health  and  Safety  Forum  &  Student 
Practicum.  One  of  the  Forum's  principal 
recommendations  was  to  convene  a 
national  body,  xmder  the  auspices  of  the 
U.S.  Department  of  Transportation, 
whose  purpose  would  be,  "*   *   *  to 
inspire  and  excite  all  sectors  of  the 
American  public  to  take  action  and 
address  the  public  health  crisis  (by 
providing)  strategies  that  could  be 
implemented  by  all  Americans  to  close 
thegap  in  safety  belt  use." 

This  led  to  significant  efforts  by 
several  national  African  American 
leadership  organizations,  members  of 
the  Congressional  Black  Caucus, 
National  Black  Caucus  of  State 
Legislators,  and  most  notably  to  the 
Blue  Ribbon  Panel  to  Increase  Seat  Belt 
Use  Among  African  Americans.  This 
Panel,  which  convened  in  June  2000 
and  consisted  of  African  American 
leaders  from  civic,  health  and  medicine, 
faith-based,  academia,  and  law 
enforcement  backgroimds,  was  charged 
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with  developing  recommendations  and 
strategies  for  increasing  safety  belt  use 
among  African  Americans.  The  Panel 
dociunented  its  findings  in  a  December 
2000  report  entitled,  Blue  Ribbon  Panel 
To  Increase  Safety  Belt  Use  Among 
African  Americans:  A  Report  to  the 
Nation.  The  report,  which  stressed  the 
need  to  increase  safety  belt  use  among 
this  population  and  recommended  a 
number  of  specific  strategies,  was  well 
received  by  the  African  American 
community  and  government  officials.  It 
can  be  viewed  at  [http://www.bchh.org] 

Concurrent  with  these  research 
activities,  NHTSA  began  working  with 
States  to  implement  tiie  successful  Click 
It  or  Ticket/Operation  ABC 
Mobilizations.  The  Click  It  or  Ticket 
model  consists  of  intensive,  widespread 
enforcement  of  a  State's  safety  belt  law 
coupled  with  earned  and  paid  media 
that  publicizes  enforcement  efforts. 
Specifically,  media  activities  infwm  the 
motoring  public  directly  about  the 
enforcement  campaign  and  paid  media 
employs  the  "Click  It  or  Ticket"  slogan. 
Click  It  or  Ticket,  which  began  in  North 
Carolina  in  1993,  has  a  strong  track 
record  of  increasing  safety  belt  use. 
Focus  group  testing  demonstrates  that 
Click  It  or  Ticket's  message  resonates 
well  with  the  hard-core  non-user  of 
safety  belts. 

NHTSA's  May  2002  Click  It  or  Ticket 
Mobilization,  involving  ten  "full 
implementation  States,"  showed  the 
effectiveness  of  the  campaign's 
approach  in  raising  safety  belt  use.  Full 
participation  involved  a  statewide 
coverage  program  employing  the  Click  It 
or  Ticket  model  of  defined  periods  of 
earned  media  (5  weeks),  paid  media  {2 
weeks)  and  intensive  enforcement  (2 
weeks).  Paid  media  used  "Click  It  or 
Ticket"  or  similar  direct  enforcement 
messages.  During  this  mobilization,  belt 
use  increased  8.6  percentage  points  (on 
average)  among  the  full  implementation 
States,  versus  a  2.7  percentage  point 
increase  (on  average)  among  partial 
implementation  States.  Partial 
implementation  States  had  some 
variation  of  the  full  implementation,  but 
not  all  of  the  elements,  such  as 
following  the  model's  timeline  but  only 
conducted  conducting  modest  paid 
media  or  covering  only  a  portion  of  the 
State.  There  was  a  0.5  percentage  point 
increase  (on  average)  in  comparison 
States,  which  did  not  use  direct  paid 
advertisements. 

Looking  to  the  Future 

Although  the  latest  observational 
sm^reys  of  safety  belt  use  for  African 
Americans  are  positive,  approximately 
one-quarter  of  this  popidation  still  is  not 
buckling  up.  The  non-user  segment  of 


this  population  remains  the  most 
difficult  group  to  reach  and  warrants 
enhanced  efforts. 

NHTSA's  mission  is  to  ensure  that 
everyone  is  buckled  up,  and  to  develop 
and  implement  national  activities  that 
will  generate  further  positive  change  in 
safety  belt  and  child  safety  seat  use. 
NHTSA's  programs  are  tailored  to  meet 
the  unique  needs  of  communities,  use 
evidence-based  and  proven  strategies, 
and  rely  on  close  collaborations  and 
partnerships  with  community-based 
service  providers. 

As  part  of  this  on-going  effort  to  . 
define  strategies  that  work  best  to 
increase  safety  belt  use  in  African 
American  communities,  NHTSA 
aimounces  this  demonstration  program 
to  examine  the  premise,  presented  by 
the  Cambridge  Institute  for  Applied 
Research,  that  focusing  on  key 
metropolitan/urban  areas  with  lai^e 
African  American  populations  will 
reduce  injuries  and  fatalities  among  this 
group.  Through  the  award  of  a 
Cooperative  Agreement  to  a  national 
organization  that  serves  the  African 
American  community,  NHTSA  hopes  to 
increase  safety  belt  use  in  metropolitan/ 
urban  communities  with  large  African 
American  populations  and  to  identify 
effective  strategies  that  can  be  replicated 
in  other  African  American  communities 
across  the  Nation. 

In  June  2003,  the  U.S.  Secretary  of 
Transportation,  Administrator  of 
NHTSA.  and  the  National  Coimcil  of 
Negro  Women,  convened  a  Leadership 
Forum  on  Increasing  Safety  Belt  Use  in 
the  African  American  Community.  The 
Forum  served  to  acknowledge  the  recent 
increases  in  African  American  safety 
belt  use  and  to  reaffirm  the 
recommendations  of  the  Blue  Ribbon 
Panel  to  Increase  Seat  Belt  Use  in  the 
African  American  Conununity.  In 
addition  to  acknowledging  the  success 
of  the  Blue  Ribbon  Panel,  the 
Leadership  Forum  discussed  next  steps 
to  further  increase  safety  belt  use  among 
urban-based  African  American 
populations.  The  strategies  identified  by 
the  Blue  Ribbon  Panel  will  be  utilized 
in  the  demonstration  program. 

Objective 

The  objective  of  the  demonstration 
program  is  to  examine  the  impact  of 
various  strategies  to  increase  safety  belt 
use  in  key  metropolitan/urban  areas 
with  large  African  American 
popidations.  NHTSA  and  the  successful 
applicant  will  select  sites  in 
metropolitan/urban  areas  with  diverse 
geographical  distribution  and  with 
safety  belt  usage  rates  lower  than  the 
national  average.  By  implementing 
different  strategies  in  different  selected 


40734 


Federal  Register /Vol.  68,  No.  130 /Tuesday,  July  8,  2003 /Notices 


sites,  NHTSA  and  die  successful 
applicant  will  have  the  capacity  to 
evaluate  the  strategies'  impact  on  safety 
belt  use  and,  ultimately,  their  ability  to 
reduce  injuries  and  fatalities  among  this 
group. 

Effective  Strategies 

Research  has  shown  that 
combinations  of  strategies  have  been 
effective  in  increasing  safety  belt  use. 
The  greatest  increasesin  safety  belt  use 
have  come  from  highly  visible 
enforcement  programs,  supplemented 
with  paid  advertising  with  a  strong 
enforcement  message.  The  Click  It  or 
Ticket  message  is  simple  and 
straightforward;  "Wear  your  safety  belt 
or  you  will  get  a  ticket."  (The  evaluation 
report  is  available  at 
www.nhtsa.dot.gov/peopIe/injury 
rsearch/index.html).  Messages  that  are 
purely  educational  or  safety  oriented 
have  not  been  shown  to  have  as  great  of 
an  effect  [e.g..  "What's  Holding  You 
Back").  There  is  some  evidence  that  the 
people  who  can  be  educated  to  wear 
their  safety  belts  already  are  wearing 
them,  so  education  alone  does  not  seem 
to  increase  safety  belt  use  beyond  a 
minimal  level. 

To  assist  the  highway  safety 
community  in  determining  the  most 
appropriate  and  effective  strategies  to 
increase  safety  belt  use  in  African 
American  populations,  under  this 
Cooperative  Agreement,  the  successful 
applicant  will  assess  variations  of 
enforcement  and  education  models.  One 
of  these  approaches  must  be  the  Click 
It  or  Ticket  model  of  high  visibility  law 
enforcement  coupled  with  a  strong 
enforcement  media  message.  Other 
approaches  might  include  education, 
health  awareness  programs,  faith-based 
programs,  or  other  programs  proposed 
by  the  successful  applicant. 

Since  we  know  that  highly  visible 
enforcement  of  a  State's  safety  belt  law, 
supplemented  by  paid  media,  is  an 
effective  tool  for  increasing  safety  belt 
use,  the  high  visibility  enforcement/ 
media  model  must  constitute  at  least 
part  of  the  successful  applicant  and  sub- 
grantee  planned  activities  at  most  sites 
funded  under  this  Cooperative 
Agreement. 

Program  Oversight 

Under  the  Cooperative  Agreement,  the 
successful  applicant  will  be  responsible 
for  managing  the  demonstration  projects 
in  key  metropolitan/ urban  areas. 
NHTSA  will  work  closely  with  the 
successful  applicant  to  provide 
necessary  technical  assistance  to  any 
sub-grantee. 


Evaluation  of  Programs 

The  successful  applicant  will  be 
responsible  for  collecting  information 
about  program  activities,  resources,  and 
outcomes.  At  a  minimum,  the  successful 
applicant  will  conduct  a  process 
evaluation  to  document  activities, 
materials,  education  activity, 
enforcement  activity,  and  media 
activities  expended  on  the  program.  The 
ultimate  goal  is  to  increase  safety  belt 
use  among  the  African  American 
population.  To  assess  achievement  of 
that  goal,  outcome  measures  must 
include  pre-  and  post  safety  belt 
observation  surveys  to  measure  changes 
in  safety  belt  usage  rates  as  a  result  of 
the  program.  NHTSA  also  will  require 
public  perception  surveys.  A  data 
collection  and  evaluation  plan  that 
describes  the  design  for  these 
observational  surveys,  as  well  as  the 
public  perception  surveys,  must  be 
approved  by  NHTSA  prior  to 
conducting  the  surveys.  Measiu-ing 
public  awareness  will  track  the  extent  to 
which  the  successful  applicant  used 
media  and  other  activities  to  make  the 
African  American  public  aware  of  the 
program.  NHTSA  will  work  with  the 
successful  applicant  to  select  an 
independent  evaluator  to  coordinate  an 
outcome  evaluation  document  changes 
in  safety  belt  use  among  African 
Americans  resulting  from  program 
activity.  The  successful  applicant  agrees 
to  work  with  an  independent  evaluator 
in  collecting  information  to  document 
the  success  of  the  program. 

NHTSA  Involvement 

NHTSA  will  provide: 

1 .  Contracting  Officer's  Technical 
Representative  (COTR) 

Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  the  Cooperative 
Agreement  and  to  coordinate  activities 
between  the  successful  applicant  and 
NHTSA; 

2.  Availability  of  Funds  and  Period  of 
Performance 

Provide  a  total  of  $2  million  is 
currently  available  to  support 
demonstration  efforts  in  key 
metropolitan/urban  areas  during  the 
performance  of  the  Cooperative 
Agreement.  The  government  anticipates 
making  an  award  to  one  national 
organization  for  a  total  performance 
period  of  3  years.  This  funding  shall 
include  all  monies  to  support  the 
demonstration  site,  evaluation, 
administration  and  management,  and  all 
other  related  expenses.  The  successful 
applicant  will,  with  the  approval  of 


NHTSA,  sub-contract  with  an 
independent  evaluator  to  conduct  a  full 
evaluation  of  the  project.  NHTSA  will 
require  the  successful  applicant  to  set 
aside  $400,000  for  these  activities; 

3.  Support 

Provide  technical  assistance  in 
response  to  specific  requests  from  the 
successful  applicant  and/ or  sub-grantee 
and  work  collaboratively  with  both 
through  phone  conference  calls,  web 
site  communications  or  meetings; 

4.  Briefing 

Conduct  a  one-day  initial  briefing  in 
Washington,  DC  for  the  successful 
applicant  to  discuss  and  determine 
requirements  for  completing  tasks 
successfully  and  efficiently; 

5.  Data  Related  Research 

Provide  significant  information  and 
technical  assistance  from  government 
sources  and  available  resources  (as 
deemed  appropriate  by  the  COTR), 
including  safety  belt  use  and  African 
American  population  data;  and 

6.  Oversight 

Stimulate  the  exchange  of  ideas  and 
information  among  recipients  of  related 
projects,  including  through  periodic 
meetings  and  briefings. 

Successful  Applicant  Responsibilities 

First  and  foremost,  NHTSA  intends  to 
replicate  successful  strategies  and 
activities  conducted  pursuant  to  this 
Cooperative  Agreement  elsewhere 
throughout  the  Nation.  Accordingly, 
this  benchmark  demonstration  project 
will  be  closely  monitored  and  its  results 
shared  with  other  programs  and 
constituencies.  NHTSA  will  work  with 
the  successful  applicant  to  assiu^  that 
the  necessary  components  of  the  project 
are  in  place  to  fulfill  this  goal. 
Successful  applicant  responsibilities 
include: 

1 .  Briefing 

Participate  with  key  NHTSA  resource 
staff  in  the  initial  briefing  meeting, 
which  will  take  place  after  the 
Cooperative  Agreement  is  awarded.  The 
purpose  of  the  meeting  will  be  to  review 
the  project's  objectives,  planned  course 
of  action,  successful  applicant 
responsibilities,  milestones  and 
deliverables,  and  to  resolve  any 
differences  between  the  Government's 
technical  approach  and  the  successful 
applicant's  approach.  The  successful 
applicant  first  shall  conduct  a  short 
briefing  (20  to  30  minutes)  describing 
the  organization's  plaimed  approach. 
The  successful  applicant  shall  provide 
attendees  with  appropriate  briefing 


materials.  After  the  prepared  briefing, 
the  successful  applicant  and  NHTSA 
personnel  will  discuss  specific  details  of 
the  project. 

2.  Personnel  and  Equipment 

Provide  necessary  skilled  personnel 
and  equipment  needed  for  performing 
the  work  under  this  agreement.  Assign 
a  principal  manager  as  the  point  of 
contact  for  NHTSA's  Contracting 
Officer's  Technical  Representative 
(OOTR)  for  the  purpose  of  ongoing 
coordination  and  review  of  work  under 
this  agreement. 

3.  Site  Selection 

Identify,  jointly  with  NHTSA,  the  3  to 
4  communities/sites  where  the 
successful  applicant  and/or  sub-grantees 
will  administer  demonstration  projects. 
Based  on  NHTSA's  preliminary 
identification  of  locations  with  large 
proportionate  African  American 
populations  and  low  safety  belt  use 
rates,  potential  sites  include,  but  are  not 
limited  to  the  cities  listed  in  Appendix 
A. 

4.  Strategy  Identification 

Identify  the  behavior  change 
strategies,  including  high  visibility 
enforcement  and  media,  to  be 
implemented  in  the  various  sites  as 
approved  by  NHTSA. 

5.  Program  Oversight 

Provide  ongoing  program  oversight  at 
the  selected  sites  including  oversight  of 
any  sub-grantee.  Ideally,  the  successful 
applicant  will  engage  sub-grantees  at 
selected  sites  that  already  have  the 
infrastructure  and  capacity  to 
implement  the  demonstration  project,  as 
required  by  NHTSA  and  the  successful 
applicant.  If  no  such  entities  exist  at 
some  or  all  of  the  sites  selected,  the 
successful  applicant  may  use  project 
resources,  as  approved  by  NHTSA,  to 
develop  infrastructure  necessary  for  the 
implementation  of  the  demonstration 
project  at  those  sites(s).  Through 
coordinated  discussions,  NHTSA  and 
the  successful  applicant  together  will 
determine  whether  the  successful 
applicant  or  one  or  more  sub-grantees 
will  implement  demonstration  projects 
at  the  selected  sites.  In  either  case,  the 
successful  applicant  will  provide 
ongoing  and  close  oversight  and 
coordination  over  demonstration  project 
personnel  at  the  site(s)  to  ensure  the 
quality  of  the  programs. 

6.  Poster  Community  Support 

Build  community  support  and  buy-in 
for  the  program.  Engage  and  mobilize 
policy  makers,  law  enforcement  (e.g., 
chiefs  of  police),  mayors  and  other 
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officials  and  community  leaders  at  the 
selected  sites.  The  successful  applicant 
must  ensure  that  efforts  are  coordinated 
with  the  Governor's  Highway  Safety 
Representative  and  the  NHTSA  Regional 
office  in  the  related  site  locations. 

7.  Team  Approach 

Establish  and  maintain  a  highly 
credible  internal  and  external  team 
approach  to  prepare  for  and  resolve  any 
potential  challenges  presented  by  this 
Demonstration  Project. 

8.  Evaluation 

Work  closely  with  an  independent 
evaluator  selected  jointly  by  NHTSA 
and  the  successful  applicant  at  the  3-4 
selected  sites  to  coordinate  the  design 
and  execution  of  an  evaluation  model 
applicable  to  all  demonstration  projects 
conducted  under  this  Cooperative 
Agreement.  The  successful  applicant 
will  be  responsible  for  collecting 
information  about  program  activities, 
resources,  and  outcomes,  as  well  as 
engaging  and  paying  the  fees  of  the 
selected  independent  evaluator  out  of 
project  funds.  At  a  minimum,  in 
partnership  with  NHTSA,  the  succbssfiil 
applicant  will  carry  out  a  data  collection 
and  evaluation  plan,  and  will  conduct  a 
process  evaluation  to  docimient  the 
activities,  materials,  education  activity, 
enforcement  activity,  and  media 
activities  expended  on  the  project. 

9.  Technical  Assistance 

Provide  technical  assistance  to  the 
personnel  at  the  selected  sites  and  in 
selected  communities  through 
conferences,  armual  meetings,  journals, 
and  established  networks  and  affiliate 
organizations.  Encoiu-age  personnel  at 
the  selected  sites  to  coordinate  their 
efforts  under  this  Cooperative 
Agreement  with  existing  highway  safety 
programs,  and  facilitate  an  open 
exchange  of  information  with  other  key 
players.  Collaborate  with  other  national 
organizations  and  local  chapters  of  such 
organizations. 

10.  Results  and  Strategy  Assessment 
Identify  remaining  challenges  to 

increasing  safety  belt  use  in  the  African 
American  population.  Identify  what 
strategies  can  quickly  be  replicated, 
both  locally,  and  nationally. 

1 1.  Report  and  Written  Deliverables 

Create  a  credible  and  culturally 
infused  report  of  facts,  safety  education 
materials  and  examples  of  safety  belt 
use.  Distribute  the  materials  and 
information  through  collaborative 
partnerships  with  community-based 
service  and  other  organizations/groups 
including  churches,  civil  rights  and 


volunteer  organizations,  schools, 
educators,  parents  and  students. 
Coordinate  and  compile  "best  practices" 
guide  for  other  metropolitan  cities, 
especially  targeted  at  commianity 
leadership  and  lawmakers. 

12.  Record  Keeping 

Maintain  accurate  records  of  all 
internal  executive  and  management 
discussions  on  plaiming,  performance 
and  evaluation  activities  related  to  this  - 
project.  Accurate  project  records  will 
greatly  assist  in  the  replication  of  the 
successful  approaches  and  processes 
identified  as  a  result  of  this  Cooperative 
Agreement. 

Eligibility  Requirements 

To  be  considered  for  the 
Metropolitan/Urban  Demonstration 
Projects  to  Increase  African  American 
Safety  Belt  Use,  the  applicant  must  be 
a  non-profit,  not-for-profit  or  for  profit 
national  organization  dedicated  to 
serving  the  needs  and/ or  addressing 
issues  specific  to  African  American 
communities. 

The  successful  applicant  must 
demonstrate  that  it  has  the 
infrastructure  and  staff  sufficient  to 
carry  out  the  development, 
administration,  coordination  and 
implementation  of  activities  required  by 
this  Agreement. 

Specifically,  successful  applicants 
must  have: 

1.  Demonstrated  expertise  in  the 
development  and  implementation  of 
traffic  safety  programs  and  have 
substantial  knowledge  of  safety  belt 
issues  specific  to  the  Afiican  American 
commimity; 

2.  an  organizational  infrastructure 
with  adequate  staff  time  necessary  to 
handle  the  day-to-day  logistical  needs  of 
the  Metropolitan/Urban  Demonstration 
Project  to  Increase  Afi-ican  American 
Safety  BeU  Use; 

3.  a  commimications  and  office 
infi^structure  sufficient  to  handle  phone 
calls,  conference  calls,  computer 
conferencing,  faxes,  emails,  mailings, 
and  other  necessary  group 
communications; 

4.  staff  experienced  in  and/or  with 
adequate  writing  skills  to  prepare  press 
releases,  reports,  articles  and  other 
methods  of  promotion  and 
communication; 

5.  demonstrated  ability  to  work  with 
the  media  {e.g.,  develop  media  buy 
plans,  place  media  buys,  etc.)  or 
coordinate  this  effort  with  an 
appropriate  firm,  as  well  as  with  law 
enforcement  to  develop  a  high  visibility 
enforcement  campaign  in  a  selected 
site(s); 
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6.  demonstrated  ability  to  implement 
the  recommendations  promulgated  by 
the  Blue  Ribbon  Panel  To  Increase 
Safety  Belt  Use  Among  African 
Americans  within  the  selected  sites; 

7.  capacity  to  identify  effective 
strategies  to  increase  safety  belt  use 
among  high-risk  populations, 
particularly  African  American  youth 
ages  16-24; 

8.  demonstrated  ability  to  network 
with  local  chapters  of  national 
organizations  and  create  a  broader 
partnership  to  maximize  the  impact  and 
ensure  sustainability  of  the  projects; 

9.  demonstrated  ability  and/or 
willingness  to  attempt  to  seeing  in-kind 
or  other  contributions  for  the  purposes 
of  enhancing  the  program  and  building 
sustainability; 

10.  demonstrated  capacity  for 
program  planning  and  analysis; 

11.  demonstrated  adequate  knowledge 
of  injury  prevention  programs; 

12.  the  ability  to  implement  injury 
prevention  programs  at  the  grassroots 
level,  or  work  with  local  coalitions  or 
organizations  at  the  grassroots  levels  to 
do  so;  . 

13.  demonstrated  experience  and 
technical  proficiency  in  program  design, 
data  collection  and  evaluation;  and 

14.  the  capability  to  outline  strategies, 
successes,  and  chadlengt  j  of  progreuns, 
i.e.,  identifying  new  initiatives  that  can 
be  developed  to  achieve  increased  safety 
belt  use  in  minority  communities  and 
serve  as  a  model  nationwide. 

Application  Procedures 

The  successful  applicemt  shall  submit 
on  or  before  August  5,  2003,  at  1  p.m. 
EDT,  one  original  and  two  copies  of  the 
application  package  to:  National 
Highway  Traffic  Safety  Administration, 
Office  of  Contracts  and  Procurements, 
NPO-220,  400  Seventh  Street,  SW., 
Room  5301,  Washington,  DC  20590, 
Attention:  (April  Jennings). 

An  additional  three  copies  will 
facilitate  tbe  review  process,  but  are  not 
required.  Applications  must  be  typed  on 
one  side  of  the  page  only.  Only 
complete  packages  received  on  or  before 
August  5,  2003  at  1  p.m.  EDT  will  be 
considered. 

'  Application  Contents 

A.  The  application  package  must  be 
submitted  with  0MB  Standard  424  (Rev 
7-97),  including  SF  424A  and  424B). 
The  Application  for  Federal  Assistance, 
with  the  required  information  filled  in 
and  certified  assurances  must  be 
included.  While  the  SF  424  addresses 
budget  information,  and  Section  B 
identifies  budget  categories,  the 
available  space  does  not  permit  a  level 
of  detail  that  is  sufficient  to  provide  for 


a  meaningful  evaluation  of  the  proposed 
costs.  A  Supplemental  Budget  Sheet 
must  be  submitted  to  detail  the 
breakdown  of  the  proposed  costs  (Direct 
Labor,  including  labor  categories,  level 
of  effort,  and  rate;  Materials  including 
itemized  equipment;  Travel  and 
Transportation,  including  projected 
trips  and  number  of  people  traveling; 
Subcontractor/Sub-grantee,  with  similar 
detail;  and  Overhead)  as  well  as  any 
costs  that  the  applicant  proposes  to 
contribute  or  obtain  from  any  other 
sources  in  support  of  this  effort. 

B.  The  certifications  required  by  49 
CFR  part  20. 

C.  The  certifications  required  by  CFR 
part  29. 

D.  A  technical  proposal  not  to  exceed 
20  pages  describing: 

1.  Tne  successful  applicant's 
proposed  plan  of  action/approach  for 
designing  and  implementing  the 
Demonstration  Programs,  including  a 
discussion  of  the  applicant's 
infrastructure  and/or  proposed  sub- 
grantees  at  the  sites  proposed  for 
demonstration  projects; 

2.  A  timeline/schedule  of  activities 
that  demonstrates  that  the  successful 
applicant  will  comply  with  NHTSA 
requests  and  Cooperative  Agreement 
requirements  in  a  timely  manner; 

3.  A  brief  biography  of  each  proposed 
staff  person  and  sub-contractor,  if 
known,  and  their  role  on  the 
Demonstration  Projects  and/or  projects 
at  individual  sites; 

4.  Letters  of  support  and  commitment 
to  the  Metropolitan/Urban 
Demonstration  Projects  to  Increase 
African  American  Safety  Belt  Use  (e.g., 
fit)m  members  of  the  Blue  Ribbon  Panel 
to  Increase  Seat  Belt  Use  in  the  African 
American  Commimity,  mayors  or  other 
elected  officials,  or  local  community- 
based  service  providers  involved  with 
issues  specific  to  the  African  American 
Conmiunity); 

5.  A  letter  of  support  from  the  State 
Governor's  Highway  Safety  Office  in 
which  the  applicant  resides;  however, 
upon  award,  the  successful  applicant 
must  submit  letters  of  support  from  the 
State  Governor's  Highway  Safety  Offices 
in  the  States  where  the  selected 
demonstration  sites  are  located.  Contact 
information  for  Governor's  Highway 
Safety  Offices  can  be  found  on  the 
NHTSA  Web  site  at:  http:// 
www.nhtsa.dot.gov/nhtsa/whatis/ 
regions/ 

6.  Work  samples  that  demonstrate  the 
required  knowledge  and  skills  necessary 
to  implement  this  Demonstration 
Project;  and 

7.  Documentation  of  the  applicant's 
recordkeeping  strategy,  specifically, 
how  information  from  the  organization 


and  demonstration  sites  will  be 
organized,  maintained  and 
disseminated. 

Review  Procedures,  Criteria  and 
Evaluation  Factors 

Upon  receipt  of  the  application 
package,  each  package  will  initially  be 
reviewed  to  ensure  eligibility  and  that 
the  application  contains  all  of  the  items 
specified  in  the  Application  Contents 
Section  of  this  announcement.  An 
Evaluation  Committee  using  the  criteria 
outlined  below  will  then  review  all 
complete  applications. 

The  application  package  must 
concisely  address  the  following  criteria: 

1.  Organizational  Capabilities — The 
Applicant  shall  provide  evidence  of  the 
existence  of  a  viable  organizational 
entity  with  sufficient  demonstrated 
experience  in  performing  the  tasks 
required  for  successful  implementation 
of  this  Cooperative  Agreement;  a  full 
and  complete  description  of  existing 
capabilities,  and  established  credibility 
within  the  African  American 
community  through  similar  initiatives; 
and,  sufficient  staff  with  demonstrated 
skill,  and  relevant  experience  to  perform 
the  tasks  required  to  support  the 
Metropolitan/Urban  Demonstrations. 
Applicants  must  have  demonstrated 
research  and  evaluation  capacity  or  be 
affiliated  with  an  academic  institution 
or  other  entity  that  possess  these  critical 
capabilities.  (25  percent) 

2.  Project  Approach/Plan— The 
Applicant  shall  provide  a  sound  and 
feasible  plan  for  the  development  and 
implementation  of  program  activities. 
The  approach  shall  demonstrate  a  clear 
and  comprehensive  understanding  of 
the  Africaii  American  community, 
knowledge  of  effective  strategies  and 
interventions,  and  the  potential  to 
increase  safety  belt  use.  (25  percent) 

3.  Partnerships/Collaboration — The 
Applicant  shall  demonstrate  its  ability 
(through  examples  of  current  apd  prior 
activities)  to  form  effective  partnerships 
with  other  organizations,  coalitions  and 
with  commimity  leaders/officials,  and 
to  motivate  and  mobilize  the 
community  and  community  leaders  to 
take  action  in  furtherance  of  positive 
change.  (25  percent) 

4.  Project  Management — The 
soundness  of  the  project  management 
structure,  budget  and  the  delineation  of 
responsibility  for  different  parts  of  the 
project.  NHTSA  will  assess  the 
qualifications  and  experience  of  project 
personnel.  The  applicant's  staffing  plan 
should  be  adequate  to  manage  and 
implement  the  project  and  identify 
estimated  costs  and  rationale  for  the 
proposed  budget.  (25  percent) 


Terms  and  Conditions  of  the  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  set  forth  in  49  CFR  part 
20,  DOT'S  New  Restrictions  on 
Lobbying,  and  those  set  forth  in  49  CFR 
part  29,  DOT'S  Government-wide 
Debarment  and  Suspension  (Non- 
procurement)  and  Government-wide 
Requirements  for  Drug  Free  Workplace 
Grants). 

2.  Progress  Reports 

The  successful  applicant  will  furnish 
two  copies  of  a  monthly  letter  typed 
progress  report  to  the  COTR  and  one 
copy  to  the  Contracting  Officer  (CO),  by 
the  10th  of  each  month  detailing: 

a.  Accomplishments  made  during  that 
reporting  period,  and  one  copy  of  any 
written  or  graphic  product  produced; 

b.  An  analysis  and  interpretation  of 
those  accomplishments,  and  an 
assessment  of  results  achieved; 

c.  Funding  expended  during  the 
reporting  period  and  a  total  of 
expenditures  for  the  Cooperative 
Agreement; 

d.  What  is  planned  during  the  next 
reporting  period;  and, 

e.  Specific  actions  that  the  successful 
applicant  would  like  NHTSA  to 
undertake. 

3.  Annual  Summary  Report 
At  the  completion  of  each  year  of  the 
Cooperative  Agreement,  the  successful 
applicant  will  submit  an  annual 
summary  report.  These  reports  shall 
document  and  review  the 
accomplishments  of  the  year.  The 
reports  shall  include  a  list  and  brief 
summary  of  materials  developed, 
dissemination  of  methods  used, 
feedback  from  the  field,  a  list  of  partners 
secured,  notable  accomplishments, 
evaluation  results  and  recommendations 
for  future  year's  efforts.  The  annual 
summary  report  also  shall  include  an 
executive  summary,  which  may  be 
reproduced  for  widespread  distribution 
and  used  as  a  "best  practices  guide." 

4.  Draft  Final  Report 

The  successful  applicant  shall  prepare 
a  Draft  Final  Report  that  includes  a 
description  of  the  demonstration  project 
detailing  the  major  activities,  events, 
data  collection,  methodology,  and  best 
practices  guide  that  can  be  replicated  for 
use  in  other  communities.  The 
successful  applicant  shall  submit  the 
Draft  Final  Report  to  the  COTR  90  days 
prior  to  the  end  of  the  performance 
period.  The  COTR  will  review  the  draft 
report  and  provide  comments  to  the 
successful  applicant  within  30  days  of 
receipt  of  the  dociunent. 

5.  Final  Report 

The  revised  Draft  Final  Report  shall 
be  delivered  to  the  COTR  one  (1)  month 
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before  the  end  of  the  performance 
period  and  reflect  the  COTR's 
comments.  The  comprehensive  report 
should  detail  the  major  activities, 
events,  data  collection,  methodology, 
and  best  practices  guide  that  can  be 
replicated  in  other  communities.  The 
successful  applicant  shall  supply  the 
COTR  with: 

'  (a)  one  camera-ready  version  of  the 
document,  as  printed  and  one  copy,  on 
appropriate  media  disk  in  Microsoft 
Word  Format  or  CD  ROM  of  the 
document  in  the  original  program 
format  that  was  used  for  the  printing 
process.  Some  docimients  require 
several  different  original  program 
languages  (e.g.,  PageMaker  for  general 
layout  and  design,  PowerPoint  for 
charts.  Project  for  project  timeline 
management,  and  another  for 
photographs,  etc.).  Each  of  theise 
component  parts  should  be  available  on 
disk,  properly  labeled  with  the  program 
format  and  the  file  names.  For  example, 
PowerPoint  files  should  be  clearly 
identified  by  both  a  descriptive  name 
and  file  name  (e.g..  2001  Fatalities- 
chart  l.ppt). 

(b)  document  must  be  completely 
assembled  with  all  colors,  charts, 
sidebars,  photographs,  and  graphics,  if 
appropriate).  This  can  be  delivered  to 
NHTSA  on  a  standard  1.44  floppy 
diskette  (for  small  documents)  or  on  any 
appropriate  archival  media  (for  larger 
documents)  such  as  CD  ROM.  The 
successful  applicant  will  provide  to  the 
COTR  four  hard  paper  copies  of  the 
final  document,  as  well  as  a  disk 
containing  the  redlined  version  of  the 
Draft  Final  Report  reflecting  changes 
made  in  response  to  the  COTR's 
comments. 

6.  During  the  effective  performance  of 
Cooperative  Agreement  awarded  as  a 
result  of  this  announcement,  the 
Agreement  shall  be  subject  to  the 
National  Highway  Traffic  Safety 
Administration's  General  Provisions  for 
Assistance  Agreements,  dated  July  1995. 

Marilena  Amoni, 

Associate  Adwinistrator  for  Program 
Development  and  Delivery. 

Appendix  A— Cities  With  Highest 
African  American  Populations 

1.  Jacksonville,  FL 

2.  Atlanta,  GA 

3.  Chicago,  IL 

4.  New  Orleans,  LA 

5.  Cleveland,  OH 

6.  Columbus,  OH 

7.  Philadelphia,  PA 

8.  Birmingham,  AL 

9.  Memphis,  TN 

10.  St.  Louis,  MO 

11.  Indianapolis,  IN 

12.  Boston,  MA 


13.  Milwaukee,  WI 
IFR  Doc.  03-17109  Filed  7-7-03;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Cooperative  Agreement  Demonstration 
Program  To  Increase  Safety  Beit  Use  In 
Rural  Areas 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Announcement  of  a 
demonstration  cooperative  agreement 
program  to  increase  safety  belt  use  in 
rural  areas.  This  funding  is  available 
through  special  allocation  by  Congress 
to  increase  safety  belt  use  among  teens, 
minorities,  and  rural  populations. 


SUMMARY:  The  National  Highway  Traffic 
Safety  Adihinistration  (NHTSA) 
annoimces  a  demonstration  cooperative 
agreement  program  to  solicit  support  for 
program  leadership  in  increasing  safety 
belt  use  and  addressing  traffic  safety 
problems  in  rural  communities.  NHTSA 
is  seeking  to  demonstrate  best  practices 
in  establishing  infrastructures  in  rural 
areas  to  address  traffic  safety  problems 
utilizing  a  lead  coordinating 
institution — community  outreach 
serving  agency  or  organization — 
interested  in  building  and  sustaining  a 
coordinated  motor  vehicle  injury 
prevention  program  in  their  rural 
service  area. 

NHTSA  seeks  to  engage  nual  area 
service  providers  in  institutionalizing  • 
traffic  safety  as  part  of  their  community 
outreach  initiatives.  This  notice  solicits 
applications  fi-om  for-profit  or  not-for- 
profit  national  organizations,  and  State, 
regional  or  local  agencies  and 
organizations  that  administer  direct 
community  outreach  programs  in  rural 
areas.  In  addition,  NHTSA  is 
particularly  interested  in  gaining  the 
interest  and  involvement  of 
organizations  that  provide  health  and 
safety  services  and  have  the  interest  and 
ability  to  coordinate  an  on-going 
community  effort  beyond  the  project 
period.  These  could  include,  but  are  not 
limited  to:  hospitals  and  health  care 
facilities,  and  Emergency  Medical 
Services,  law  enforcement, 
transportation,  county  government  and 
community  serving  organizations. 
DATES:  Applications  must  be  r:^eived  at 
the  office  designated  below  on  or  before 
(30  days  after  notice  is  issued)  August 
7,  2003,  at  2  p.m.,  Eastern  Standard 
Time. 
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ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Contracts  and  Procurement  (NPO-220), 
ATTN:  Maxine  D.  Edwards,  400  7th 
Street,  SW.,  Room  5301,  Washington, 
DC  20590.  All  applications  submitted 
must  include  a  reference  to  NHTSA 
Program  #NTS-01-3-05149. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Maxine  D.  Edwards, 
Office  of  Contracts  and  Procurement  at 
(202)  366—4843.  Programmatic  questions 
relating  to  this  grant  program  should  be 
directed  to  Ann  Mitchell,  Occupant 
Protection  Division  (NTI-112),  NHTSA, 
400  7th  Street,  SW.,  Washington,  DC 
20590,  by  e-mail  at 

ainitchelI@nhtsa.dot.gov,  or  by  phone  at 
(202)  366-2690.  Interested  applicants 
are  advised  that  no  separate  application 
package  exists  beyond  the  contents  of 
thi«  announcement. 

SUPPLEMENTARY  INFORMATION: 
Background 

hi  1996,  the  U.S.  Department  of 
Transportation  commenced  a  national 
initiative  to  increase  safety  belt  use 
nationwide  called  the  Buckle  Up 
America  Campaign.'  Since  the  start  of 
the  campaign,  the  national  safety  belt 
use  rate  has  steadily  climbed  from  68 
percent  in  1996  to  75  percent  in  2002. 
By  1999 — a  year  ahead  of  schedule — the 
campaign  had  achieved  its  goal  of 
reducing  occupant  fatalities  in  children 
ages  0-4  years  by  15  percent.  This 
success  was  a  direct  result  of  efforts  by 
the  many  partners  who  joined  the 
Buckle  Up  America  Campaign  and  . 
supported  the  campaign's  initiatives. 
Despite  significant  gains,  continued 
work  is  needed  to  reach  the  remaining 
25  percent  of  Americans  who  still  do 
not  buckle  up.  NHTSA  has  established 
a  target  of  79  percent  safety  belt  use  by 
2004.  Meeting  this  goal  will  require  an 
intense  effort  to  persuade  hardcore 
fionusers  to  change  their  behavior. 

Rural  populations  are  among  the 
groups  at  higher  risk  of  being  killed  in 
a  crash,  as  are  teens,  minorities,  and 
pickup  truck  drivers  and  passengers. 
NHTSA  statistics  show  that  traffic 
crashes,  injuries,  and  fatalities  occur 
with  much  higher  frequency  in  rural 
areas  than  in  urban  areas.  Factors  such 
as  higher  alcohol-related  crash  rates, 
lower  safety  belt  use,  higher  speeding 
crash  rates  and  less  accessibility  to 
emergency  services  all  contribute  to  the 
disparity.  In  2001,  25,737  traffic  related 
fatalities  occurred  in  nural  areas — 61 
percent  of  all  traffic  fatalities.  Riu^ 
areas,  however,  accoimt  for  only  39 
percent  of  the  vehicle  miles  traveled 


and  only  21  percent  of  the  population 
nationwide.  In  2001,  the  rural  fatality 
rate  remains  double  that  of  the  urban 
rate  per  100  million  vehicle  miles 
tiaveled  {VMT).^ 

These  crash  and  fatality  statistics 
illustrate  why  the  rural  population  is  a 
high-risk  group  that  has  been  targeted 
by  Congress  for  assistance.  Yet,  the 
highway  safety  community  has  not 
developed  an  approach  that  effectively 
incorporates  rural  America  into  its 
highway  safety  program.  Administrative 
resources  and  programmatic  goals  often 
work  against  support  for  rural  initiatives 
by  focusing  activity  in  high  population/ 
high  crash  rate  areas.  Rural 
commimities  individually  do  not  have 
the  data  to  support  targeted  funding  in 
a  small  community;  however, 
collectively,  they  encompass  the 
majority  of  the  crashes,  injiiries  and 
fatalities  on  the  road. 

Across  the  board,  safety  belt  use  is 
lowest  among  young  adults  ages  16  to 
24  years  old  and  by  occupants  of  pickup 
trucks.  Safety  belt  use  in  pickup  trucks 
is  considerably  lower  (54  percent)  in 
rural  areas  than  in  urban  areas  (69 
percent).^  High-speed  crashes  play  a 
role  in  the  disparity,  with  70  percent  of 
fatal  crashes  at  55  MPH  or  higher 
occurring  in  rural  areas.*  Studies  reveal 
that  siuT^ival  from  car  crashes  in  rural 
areas  depends  on  a  number  of  factors, 
including  crash  dynamics,  time  to 
discovery  and  the  degree  of  organization 
of  EMS  and  trauma  system  resources.  ^ 

Though  NHTSA  studies  show  that 
enactment  and  enforcement  of  a  primary 
safety  belt  law  comprise  a  proven 
methodology  to  increase  safety  belt  use, 
rural  America  faces  challenges  in 
implementing  this  approach,  and  rural 
secondary  States  even  more  so.  Law 
enforcement  officials  in  rural 
communities  are  often  elected  officials 
and  thus  reluctant  to  wrrite  traffic 
tickets.  Due  to  limited  resources, 
inadequate  manpower,  and  lack  of 
community  support  for  strong 
enforcement,  rural  communities  are  less 
engaged  in  coordinated  national,  state 
and  local  safety  belt  enforcement 
campaigns  such  as  the  Operation  ABC 
(America  Buckles  Up  Children) 
Mobilizations,  Click  It  or  Ticket.^  These 
campaigns  have  proven  successful  in 
increasing  safety  belt  use;^^  however, 
rural  America  has  not  fully  embraced , 
the  enforcement  concept,  nor  have 
traditional  program  delivery  systems 
been  successful  in  reaching  rural 
communities. 

The  problem  of  increasing  safety  belt 
use  in  nu-al  communities  needs  a 
solution.  Changing  social  norms  in  nu-al 
America  is  a  difficult  task  that  will 
require  an  understanding  of  the 


perceptions,  knowledge,  and  attitudes  of 
rural  Americans.  Messages  and 
programs  designed  for  "mainstream 
America"  often  are  not  effective  for 
those  populations  most  at  risk  or 
hardest  to  reach.  Language,  cultural,  and 
other  barriers  must  play  a  role  in  the 
development  of  tailored  messages  and 
alternate  delivery  channels.  Increasing 
usage  rates  in  this  population  will 
require  the  leadership,  support  and 
cooperation  of  respected  organizations 
that  represent  and  advocate  on  behalf  of 
rural  Americans,  with  the  credibility 
and  knowledge  to  influence  their 
members  and  constituencies  to  buckle 
up.  Engaging  the  rural  residents 
themselves  to  take  responsibility  in 
addressing  this  issue  also  will  be  key  to 
the  success  of  the  highway  safety 
commimity's  efforts. 

This  approach  has  been  tested  and 
proven  effective  in  both  urban  and  rural 
conununities.  Community  Traffic  Safety 
Programs  and  Safe  Communities 
Coalition*  81°  have  been  active 
throughout  the  nation  for  a  number  of 
years.  NHTSA  also  partnered  with  the 
National  Rural  Health  Association 
(NRHA)  to  demonstrate  the  "Partners  for 
Rural  Traffic  Safety"  community-based 
approach.  Fifteen  projects  conducted  in 
1997-1998  resulted  in  an  average  nine 
percentage-point  increase  in  safety  belt 
use.  NRHA  and  NHTSA  produced  the 
Partners  for  Rural  Traffic  Safety  Action 
Kit '  1  based  on  the  demonstration 
projects  and  their  community  approach. 
Information  on  how  to  obtain  copies  of 
the  sources  sited  herein  (and  other 
relevant  resources)  is  set  forth  below,  in 
the  "Additional  Resources"  section  of 
this  announcement. 

Goal 

The  goals  of  this  demonstration 
program  are  to  test  viable  delivery 
mechanisms  for  administering  traffic         ' 
safety  programs  in  rural  communities 
and  to  engage  rural  communities  in 
activities  to  increase  safety  belt  use.  We 
are  seeking  organizations/agencies  that 
will  take  a  leadership  role  in  serving  as 
a  focal  point  for  traffic  safety  program 
delivery  to/within  the  community.  The 
success  of  the  effort  will  be  measured  in 
terms  of: 

•  Changes  in  safety  belt  use  rates; 

•  increases  in  enforcement  activities; 

•  ability  to  coordinate,  monitor,  and 
publicize  activity  and  serve  as  a  focal 
point  for  information; 

•  ability  to  engage  the  community  in 
the  program,  provide  education  and 
training,  and  to  work  closely  with  law 
enforcement  and  other  community 
service  providers  on  planning,  data 
collection,  and  evaluation; 
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•  utilization  of  technology, 
CGmmunity  resources,  media,  and  other 
delivery  channels  to  gather  and  provide 
information; 

•  ability  to  establish  an  infrastructure 
and  acquire  resoiuces  for  sustaining  the 
program  beyond  the  initial  project 
iimding  period; 

•  ability  to  evaluate  activities  and 
outcomes;  and 

•  potential  for  replication  in  other 
nu^  community  settings. 

Purpose 

The  primary  purpose  of  this 
cooperative  agreement  program  is  to 
identify/test  "best  practice"  approaches 
for  delivering/administering  traffic 
safety  programs  in  rural  communities. 
Best  practices  are  those  that  successfully 
increase  safety  belt  use  and  can  be 
replicated  in  other  rural  commimities. 
The  program  is  designed  to  generate  the 
interest  and  commitment  of  rural  area 
service  providers  to  become  traffic 
safety  focal  points  in  their  nu^ 
community/service  area.  NHTSA  will 
provide  funding  between  approximately 
$150,000  and  $200,000  total  over  a  3- 
year  period  for  program  startup, 
implementation,  and  evaluation  for  each 
community  level  project,  as  well  as 
support  for  State  or  national 
organization  administrative  costs. 
Annual  funding  will  be  allocated  in 
depreciating  increments  based  on  100 
percent  funding  the  first  year,  50 
percent  funding  the  second  year,  and  25 
percent  funding  the  third  year.  Thus, 
the  successful  applicant(s)  will  be 
responsible  for  providing  50  percent 
funding  for  the  second  year  and 
seventy-five  percent  funding  for  the 
third  year,  while  maintaining  a  level  of 
program  activity  and  delivery 
equivalent  to  or  in  excess  of  that 
provided  in  the  first  year  of  the 
program. 

The  objectives  of  this  initiative  are  to 
have  successful  applicants,  whether 
national,  State  or  local,  work  together  to 
establish  an  infrastructure  for  program 
delivery,  to  conduct  program  delivery 
activities  and  to  spearhead  coordination 
at  the  community  level  of  highway 
safety  activities,  all  designed  to  increase 
safety  belt  use.  In  order  to  achieve  these 
ol^ectives,  the  successful  applicant(s) 
will: 

•  Work  with  NHTSA  to  identify  one 
to  foiu-  geographically  dispersed  "rural" 
community  sites  based  on  criteria  and 
objectives  identified  in  this  Notice; 

•  Perform  an  assessment  of  the 
identified  community  site(s)  for  their 
safety  belt  use  rates,  knowledge  and 
attitudes  about  safety  belt  use, 
enforcement  of  occupant  protection 
laws,  motor  vehicle  injuries  and 


fatalities,  and  recent  past/ciurent 
program  activity; 

•  Develop  a  program  structure  within 
the  community  organization(s)  (and 
national  or  State  organization,  if 
applicable)  or  enhance  an  existing 
structiue  to  serve  as  a  central  point(s)  of 
contact  for  program  coordination  and 
community  outreach; 

•  Design  and  implement  program 
delivery  services  and  information  to/ 
within  the  community(ies)  with  regard 
to  safety  belts,  occupant  protection,  and 
traffic  safety  in  codrdination  with  law 
enforcement,  other  service  providers, 
and  community  leaders; 

•  Evaluate  the  process  and  impact  of 
this  effort  in  terms  of  the  benefits  to  the 
commimity  and  the  service  provider 
(applicant  organization),  increases  in 
safety  belt  use  rates  and  enforcement  of 
occupant  protection  laws,  changes  in 
knowledge  and  attitudes,  and 
commimity  awareness  of  and 
impressions  about  the  program,  working 
under  the  oversight  of  a  NHTSA 
evaluator. 

Eligibility  Requirements 

Applications  may  be  submitted  by 
public  and  private,  non-profit  and  for- 
profit  organizations  or  agencies  that 
represent  and  provide  direct  services  to 
nu-al  communities  or  within  rural  areas. 
An  eligible  organization  may  be 
national,  state,  regional  or  local  in 
scope.  Tribal  organizations  and  agencies 
are  also  eligible  to  apply.  Eligible 
applicants  must  have  an  established 
network  at  the  community  level, 
including  affiliates  well  integrated  into 
the  infi-astructiue  of  each  community 
where  a  demonstration  project  will  be 
conducted. 

•  National  organizations  must  have 
the  capacity  to  administer  the  entire 
demonstration  program,  consisting  of  at 
least  three  to  fom  geographically 
dispersed  commimity  projects  each 
servicing  at  least  a  countywide  area, 
through  their  State/local  affiliates. 
National  organizations  must 
demonstrate  how  they  will 
institutionalize  the  program  within  their 
organization,  nationally,  in  addition  to 
institutionalizing  the  program  in  the 
demonstration  communities. 

•  State  level  organizations  and 
agencies  must  have  the  capacity  to 
administer/oversee  at  least  one  to 
possibly  two  conmiunity-level  projects 
each  servicing  at  least  a  countywide 
area,  and  also  demonstrate  how  they 
will  institutionalize  the  program  at  the 
state  level  in  addition  to 
institutionalizing  the  program  in  the 
demonstration  community{ies). 

•  Local  level  applicants  proposing  to 
serve  as  the  project  focal  point  for  the 


community  must  be  able  to  provide 
program  coordination/services  on  at 
least  a  countywide-basis.  Tribal  Nation 
applicants  must  have  the  capacity  to 
provide  program  coordination/ services 
on  a  basis  comparable  to  countywide. 
•  All  project  applications  must  be 
coordinated  with  the  State  Governor's 
Highway  Safety  Office  and  a  letter  of 
support  from  that  office  must 
accompany  applications.  Tribal 
organization  and  agency  applications 
must  be  coordinated  with  the  Bureau  of 
Indian  Affairs  (BLA)  Indian  Highway 
Safety  Program  Office,  which  serves  as 
the  GJovemor's  Representative  for 
Highway  Safety  for  Indian  Nations,  and 
a  letter  of  support  from  that  office  must 
accompany  their  application.  National/ 
state  organizations  may  not  be  able  to 
identify  specific  state/local  site 
locations  for  proposed  projects  at  the 
time  of  this  application;  however,  upon 
award,  successful  applicants  must 
submit  support  letters  from  the 
appropriate  State  Governor's  Highway 
Safety  Office  or  the  Indian  Highway 
Safety  Program  Office  for  all  sites  being 
considered  for  project  funding  under 
this  agreement.  These  contacts  and 
letters  serve  the  purposes  of  notification 
and  coordination  with  state  and  BIA 
highway  safety  programs.  Contact 
information  for  Governor's  Highway 
Safety  Offices  and  the  Indian  Highway 
Safety  Program  Office  can  be  found  on 
the  NHTSA  Web  site  at:  http:// 

www.nhtsQ.dotgov/nhtm/whatis/ 
regions/ 

•  Applicants  must  describe  their 
strategies  for  increasing  teen/adult 
safety  belt  use,  including  the  role  of  law 
enforcement.  Although  programs  may 
include  activities  that  encompass 
younger  children  and  the  use  of  child 
restraint  systems,  the  major  focus 
should  be  on  teen/adult  belt  use. 

•  All  applicants  must  include  an 
evaluation  plan  in  their  proposal  and  be 
willing  to  work  in  conjunction  with  a 
NHTSA  evaluator  (discussed  below)  to 
insure  that  consistent  data  is  collected 
for  overall  evaluation  across  all  projects 
awarded  as  part  of  the  demonstration 
program. 

Pro)ect  Evaluation 

•  The  grantee  shall  evaluate  the 
process,  outcome,  and  impact  results  of 
the  demonstration  project  at  the 
community  level,  and,  if  applicable, 
process  and  outcome  of  the  effort  at  the 
State  and/or  national  level  to  administer 
and  institutionalize  the  program.  As 
discussed  in  the  "Goals'  section  of  this 
announcement,  at  a  minimum, 
applications  should  include  a  detailed 
Evaluation  Plan.  Please  note  that 
successful  applicants  will  work  closely 
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with  a  NHTSA  evaluator,  most  likely  an 
independent  contractor,  who  will 
oversee  the  evaluation  component  of  the 
program  and  individual  community 
projects.  The  evaluator  will  work  with 
successful  applicants  on  evaluation 
design  and  overseeiqg  implementation 
to  ensure  that  results  from  all  awarded 
projects  remain  consistent.  Because 
evaluation  are  critical  to  the  success  of 
the  Demonstration  Project,  NHTSA  will 
require  successful  applicants  to  expend 
up  to  20  percent  of  the  project  budget 
on  evaluation  activities,  which  must 
include:  a  process  and  impact 
evaluation  of  this  effort  in  terms  of  the 
benefits  to  the  community  and  the 
service  provider  (applicant 
organization),  increases  in  safety  belt 
use  rates  and  enforcement  of  occupant  • 
protection  laws,  changes  in  knowledge 
and  attitudes,  and  community 
awareness  of  impressions  about  the 
program,  working  under  the  oversight  of 
a  NHTSA  evaluator. 

Additional  Resources  and  References 

The  following  is  a  list  of  resources 
and  references  relevant  to  this 
demonstration  program.  All  (*)  items 
may  be  ordered  either  directly  from  the 
NHTSA  Web  site  at:  http:// 
www. nhtsa. dot. gov  hy  E-Mail  to 
Webmaster  (see  bottom  of  home  page)  or 
by  sending  a  fax  request  to: 
Communication  Services  Division  at 
202-493-6062.  All  requests  should 
include  the  name,  address,  and 
telephone  number  of  the  person  to 
receive  the  materials. 

1.  Presidential  Initiative  to  Increase 
Seat  Belt  Use  Nationwide,  Fourth 
Report  to  Congress,  Second  Report  to 
the  President.*  NHTSA.  November 
2001.  DOT  HS  809  349.  This  is  the  latest 
published  report  documenting  activities 
of  the  Buckle  Up  America  Campaign 
from  April  2.  1999  through  December 
31,  1999,  http://www.nhtsa.dot.gov/ 
people/injury/airbags/bua4threport/ 
index.html. 

2.  Traffic  Safety  Facts  2001,  Rural/ 
Urban  Comparison.*  National  Center  for 
Statistics  and  Analysis,  NHTSA.  DOT 
HS  809  524.  Fact  Sheet  describing  the 
overview  and  trends  of  motor  vehicle 
crashes  and  fatalities  based  on  2001  data 
from  NHTSAs  National  Center  for 
Statistics  &  Analysis,  http://www- 
nrd.nhtsa.dot.gov/pdf/nrd-30/NCSA/ 
TSF2001  /2001  rural.pdf. 

3.  Safety  Belt  Use  in  2002— 
E)emographic  Characteristics.*  National 
Center  for  Statistics  and  Analysis, 
NHTSA.  DOT  HS  809  557.  Demographic 
results  of  National  Occupant  Protection 
Use  Survey— 2002.  The  data  for  this 
survey  were  collected  between  June  3, 
2002  and  June  22,  2002,  at  randomly 


selected  road  sites  throughout  the 
nation,  http://www-nrd.nhtsa.dot.gov/ 
pdf/nrd-30/NCSA/RNotes/2003/809- 
557.pdf. 

4.  IBID  (2). 

5.  Esposito,  T.J.,  Sanddal,  T.L., 
Reynolds.  S.A.  and  Sanddal,  N.D. 
(2003).  Effect  of  a  Voluntary  Trauma 
System  on  Preventable  Death  and 
Inappropriate  Care  in  a  Rural  State. 
Journal  of  Trauma,  54(4)  663-670, 
http://www.jtrauma.com/. 

6.  Operation  ABC:  America  Buckles 
Up  Children  Mobilizations  and  Click  It 
or  Ticket.  Current  information  can  be 
found  on  the  following  websites:  The 
Buckle  Up  America  Online 
Headquarters  at:  http:// 
www.buckleupamerica.org  and  The 
National  Safety  Council  Air  Bag  and 
Seat  Belt  Safety  Campaign's  Web  site  at: 
http://www.nsc.org/airbag.htm.  You  can 
also  find  resource  documents  on 
NHTSA's  Web  site  at:  http:// 
www.nhtsa.dot.gov/people/injury/ 
airbags/ index.html. 

7.  Achieving  a  High  Belt  Use  Rate:  A 
Guide  for  Selective  Traffic  Enforcement 
Programs.*  NHTSA.  April  2001.  DOT 
HS  809  244.  This  is  a  short  How  To 
Guide  for  communities  who  want  to  do 
a  selective  traffic  enforcement  program 
(sTEP).  It  describes  how  Chemong 
County  (Elmira),  New  York,  increased 
their  seat  belt  use  rate  bova  63  percent 
to  90  percent  in  three  short  weeks.  The 
Guide  describes  leadership  and 
coordination,  enforcement  strategies, 
public  information  and  education 
messages,  and  includes  data  sheets  to 
track  progress,  http:// 
www.nhtsa.dot.gov/peopIe/injury/ 
research/ ACHIEVE.odf. 

8.  Evaluation  of  Click  It  or  Ticket 
Model  Programs.*  NHTSA.  November 
2002.  DOT  HS  809  498.  CUck  It  or 
Ticket  (CIOT)  is  an  intense,  short 
duration,  safety  belt  enforcement 
program  that  relies  heavily  on  paid 
media  to  reach  all  motorists.  During  the 
Memorial  Day  2002  holiday  period,  ten 
States  that  implemented  the  full  CIOT 
model  (5  weeks  of  earned  media,  2 
weeks  of  paid  media,  2  weeks  of 
intensive  enforcement,  and  belt  use 
observations  surveys  and  public 
awareness  surveys)  were  compared  to 
foiu-  States  that  conducted  belt  use 
enforcement  but  with  limited  specific 
paid  advertisement  placement,  and  four 
other  States  that  conducted  enforcement 
but  without  specific  paid  advertisement 
placement.  Belt  use  increased  +8.6 
percentage  points  averaged  across  the 
ten  CIOT  States,  +2.7  percentage  points 
across  the  four  limited  paid  media 
States,  and  +0.5  percentage  points 
across  the  four  States  using  no  specific 
paid  advertisement  placement. 


9.  Safe  Communities  Service  Center,* 
c/o  NHTSA  Region  VI,  819  Taylor 
Street,  Room  8A38,  Fort  Worth,  Texas 
76102,  Phone:  817-978-3633.  Fax:  817-- 
978-8339,  or  E-Mail: 
Safe.Communities@nhtsa.dot.gov.  Also 
visit  the  Safe  Commuinities  Web  site  on 
the  Internet  {http://www.nhtsa.dot.gov/ 
safecommunities).  These  resoiuxes 
provide  information  on  best  practices, 
Safe  Communities  and  traffic  safety  ■ 
materials,  and  access  to  technical 
assistance  sources. 

10.  Item  #  5P0026  Safe  Communities 
folio  package.*  NHTSA.  1997.  DOT  HS 
808  578.  Contains  technical  assistance 
materials  on  various  topics  including 
getting  started,  coalition  building, 
partnering  with  traffic  safety  specialists 
and  evjiluation  and  monitoring  tips. 

11.  Item  ttlPl239  Partners  for  Rural 
Traffic  Safety  Action  Kit.*  NHTSA. 
August  2001.  DOT  HS  809  299.  This  is 

a  step-by-step  guide  on  how  to  organize, 
plan  and  implement  a  30-day  campaign 
to  increase  safety  belt  use  in  rural 
communities  based  on  demonstration 
projects  conducted  by  the  National 
Rural  Health  Association,  http:// 
www.nhtsa.dot.gov/people/injury/ 
airbags/ruralsafety/ index. htinl. 

Application  Procedures 

Each  applicant  must  submit  one 
original  and  two  copies  of  the 
application  package  to:  NHTSA,  Office 
of  Contracts  and  Procurement  (NPO- 
220),  ATTN:  Maxine  D.  Edwards,  400 
7th  Street,  SW.,  Room  5301, 
Washington,  DC  20590.  An  additional 
three  copies  will  facilitate  the  review 
process,  but  are  not  required. 
Applications  must  be  typed  on  one  side 
of  the  page  only.  Applications  must 
include  a  reference  to  NHTSA  Program 
#NTS-01-3-05149.  and  specify  if  you 
are  applying  as  a  national,  state  or  local 
applicant. 

Only  complete  packages  received  on 
or  before  August  7,  2003,  at  2  p.m. 
Eastern  Standard  Time  will  be 
considered. 

Application  Contents 

1 .  The  application  package  must  be 
submitted  with  OMB  Standard  Form 
424  (Rev.  4-88),  Application  for  Federal 
Assistance,  including  424A,  Budget 
Information  B  Nonconstruction 
Programs,  and  424B,  Assurances — 
Nonconstruction  Programs  with  the 
required  information  filled  in  and  the 
certified  assurances  included.  The  OMB 
Standard  Forms  SF-424.  SF-^24A.  and 
SF-424B  may  be  downloaded  directly 
from  the  OMB  Internet  Web  site, 
http:/ /www.  whitehouse.gov/WH/EOP/ 
OMB/Grants/. 


While  Form  424-A  details  budget 
information  and  section  B  identifies 
Budget  Categories,  the  available  space 
does  not  permit  a  description  of 
adequate  detail  to  provide  for  a 
meaningful  evaluation  of  the  proposed 
costs.  Accordingly,  applicants  must  also 
submit  a  supplemental  Detailed  Budget 
Sheet  and  Narrative  Explanation  of 
Costs,  itemizing  the  proposed  budget  by 
cost  category  for  each  year  of  the 
project.  For  example,  for  Personnel/ 
Labor,  the  Detailed  Budget  Sheet  should 
break  down:  personnel  positions, 
number  of  hours  and  hourly  rates,  and 
benefits;  for  Products/Materials/ 
Supplies:  item,  amoimt,  and  unit  cost; 
for  Subcontracts:  specific  services  to  be  * 
provided  and  estimated  costs;  for 
Overhead  Rate:  identify  what  is 
included  in  the  rate  and  provide 
docimientation  of  any  previous 
governmental  approval  of  this  rate;  and 
for  Indirect  Costs:  provide  breakdown  of 
what  is  included.  The  budget  also 
should  identify  any  additional 
resources/contributions  from  the 
applicant  or  other  sources  to  support 
this  effort,  including  in-kind  services. 
The  Narrative  Explanation  of  Costs 
should  reference  the  Detailed  Budget 
Sheet  items  and  explain  why  and  how 
these  costs  are  necessary  to  implement 
the  project. 

2.  Applications  shall  include  a 
Program  Narrative  Statement  which: 

a.  Organization:  identifies  the 
organization's  membership,  purpose 
and  structure;  defines  the  constituency 
represented  and  serviced  by  the 
organization;  demonstrates  the 
organization's  commitment  to 
supporting  the  initiatives  of  the  Buckle 
Up  America  Campaign;  provides 
examples  of  the  organization's 
involvement  in  community  outreach 
activities;  and  states  specifically  how 
NHTSA  funding  will  enable  the 
organization  to  augment  its  rural 
community  involvement  in  increasing 
safety  belt  use  among  the  target 
population,  and  to  institutionalize  the 
demonstration  program  both  in  the 
community  and  within  the  applicant 
organization.  Supporting  documentation 
from  concerned  interests,  partner 
organizations,  and/or  affiliates  may  be  - 
submitted  to  substantiate  the  applicant's 
level  of  conmiitment  and  interest. 

b.  Proposed  Demonstration  Sites:  for 
each  such  site,  identifies  the  community 
demographics,  how  the  applicant  and/or 
the  applicant's  local  affiliate  will  design 
and  implement  this  program,  and  serve 
as  a  sustained  focal  point  for  traffic 
safety  in  the  community. 

c.  Plan  of  Action/Strategies:  outlines 
a  plan  of  action  detailing  the  proposed 
work,  including  how  activities  will  be 


Federal  Register / Vol.  68,  No.  130 /Tuesday,  July  8.  2003 / Notices 


40741 


coordinated  with  national  and  State 
mobilizations  and  other  coordinated 
efforts  to  increase  safety  belt  use.  For 
calendar  year  2004,  the  Click  It  or  Ticket 
mobilization  will  begin  on  May  24  and 
end  on  June  6,  2004.  States  and 
communities  are  also  encoiiraged  to 
conduct  summer-long  camp^gns,  from 
July  4  to  Labor  Day,  focusinion  either 
safety  belts,  impaired  driving,  or  both. 
The  Action  Plan  should  include  an 
estimated  time  line  of  projected  activity 
and  approximate  milestone^.  NHTSA 
will  require  successful  applicants  to 
submit  a  revised  and  more  detailed 
Action  Plan  60  days  after  ^ward, 
including  schedules  for:  dissemination 
of  information;  product  development; 
targeted  events;  belt  use  observational 
survey  dates;  reporting  dates;  and/or 
other  major  tasli  associated  with  the 
project. 

d.  Deliverables:  identifies  required 
deliverables  and  due  dates  including 
products  and  reports.  The  organization 
also  should  identify  any  NHTSA 
publications  or  other  materials  proposed 
to  support  the  project,  including 
quantities  and  describing  use  and 
distribution.  Successful  applicants  will 
be  required  to  submit  to  NHTSA 
quarterly  progress  reports  and  a 
comprehensive  final  report  with  a 
complete  evaluation  report,  in 
accordance  writh  the  evaluation  plan. 

3.  As  discussed  in  the  "Project 
Evaluation"  section  of  this 
aimouncement,  applications  must 
include  a  detailed  Evaluation  Plan 
describing  the  applicant's  proposed 
evaluation  methodology  for  determining 
and  docimienting  process,  activity, 
outcomes  and  results. 

4.  As  noted  in  the  "Eligibility"  section 
of  this  annoimcement,  for  each 
proposed  project  site,  applications  must 
include  a  support  letter  from  the 
appropriate  State  Governor's  Highway 
Safety  Office  and  or  BIA  Indian 
Highway  Safety  Program  Office  for 
Tribal  applications.  Additional  letters  of 
support  may  be  included. 

Proiect  Review  Procedures  and  Criteria 

Upon  receipt,  NHTSA  will  screen 
applications  to  ensure  that  applicant 
organizations  meet  the  eligibility 
requirements  identified  herein.  An 
evaluation  committee  then  will  review 
eligible  applications  using  the  criteria 
outlined  below. 


Application  Review  Process  and 
Evaluation  Factors 

Each  application  package  initially 
will  be  reviewed  to  confirm  that  the 
applicant  is  an  eligible  recipient  and 
that  the  application  contains  all  of  the 
items  specified  in  the  Application 


Contents  section  of  this  announcement. 
Applicants  should  use  the  following 
outline  of  selection  criteria  aSa  basis  for 
organizing  their  application  packages: 

1.  Ability  and  commitment  of  the 
organization  in  taking  a  leadership  role 
to  coordinate  program  efforts  to  increase 
safety  belt  use  in  rural  area(s)  (30%). 

.  The  degree  to  which  the  applicant  has 
demonstrated  an  understanding  of  the 
Buckle  Up  America  campaign  and 
detailed  its  role  as  a  partner  in  the 
campaign;  the  organization's  capacity  to 
organize  and  manage  a  communitywide 
program,  and  its  interest  in  and  capacity 
to  institutionalize  the  program  and 
sustain  its  effort  beyond  the  grant 
period. 

2.  Commitment  to  encourage  and 
support  law  enforcement  efforts  to 
increase  safety  belt  use  (30%). 

The  degree  to  which  the  proposal 
incorporates  coordinated  activity  with 
the  law  enforcement  community  and 
participation,  with  law  enforcement,  in 
national  and  State  safety  belt 
mobilization  campaigns.  The  national 
mobilization  schedule  is  noted  in  the 
"Application  Contents"  section  of  this 
announcement. 

3.  Action  and  Evaluation  Plans  (20%). 
The  quality  and  substance  of  the 

proposed  action  and  evaluation  plans, 
components  of  these  plans,  and  data 
instruments  utilized  to  measure 
outcomes  and  results.  At  a  minimum, 
plans  detailing  all  community  projects 
must  document:  the  process;  activities; 
conduct  of  key  participants;  baseline; 
periodic  safety  belt  observational 
surveys;  and,  as  appropriate,  public 
awareness  surveys  representative  of  the 
demonstration  project  site(s).  In  drafting 
plans,  applicants  should  note  that 
surveys  should  be  scheduled  in 
conjunction  with  mobilization  or  other 
"waves"  of  heightened  activity  periods. 
Additionally,  community  data,  such  as 
changes  in:  attitudes,  knowledge  and 
awareness,  crashes,  injuries,  and 
fatalities,  hospital  admissions, 
enforcement  citations,  etc.  should  be 
specified. 

4.  Budget  (20%). 

The  degree  to  which  the  application 
clearly  identifies,  itemizes,  and  explains 
project  costs.  Identification  of  project 
support  cost  sharing,  particularly  in 
second  and  third  year  performance 
period,  is  required.  Cost-sharing  may 
include  in-kind  services,  the  applicant's 
or  other  funding  resources.  NHTSA  will 
give  a  preference  to  applicants  who 
identify  resources  frtjm  within  or 
outside  thefr  organization  to  support 
continuation  of  the  program  beyond  the 
grant  period. 
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Availability  of  Funds  and  Period  of 
Support 

Contingent  on  the  availability  of 
funds  and  satisfactory  performance, 
cooperative  agreenient(s)  awarded  under 
this  solicitation  will  extend  for  a  project 
period  of  3  years.  Should  the  Agency 
select  a  national  organization  to 
administer  the  entire  demonstration 
program,  consisting  of  multiple 
community  projects  rather  than  a  single 
project,  NHTSA  will  make  only  one  (1) 
award  under  this  announcement. 
NHTSA  will  consider  applications  from 
State  organizations  to  administer  1  to  2 
community  projects,  and  also 
applications  from  local  organizations  to 
administer  individual  community 
projects. 

A  total  estimated  program  effort  of 
$700,000  is  anticipated  over  the  3-year 
period,  with  approximately  $400,000 
available  in  Fiscal  Year  2003.  Based  on 
demonstrated  need,  we  anticipate  that 
the  funding  level  to  support  the 
individual  community  projects  will 
range  frtim  between  approximately 
$150,000  and  $200,000  total,  over  the  3- 
year  project  period.  This  estimate  is 
based  on  depreciating  funding  levels  of 
100  percent  for  year  one.  50  percent  for 
year  two,  and  25  percent  for  year  three, 
and  the  expectation  that  the  grantee  wil) 
identify  and  utilize  other  funding 
resources  to  support  the  effort.  This 
stated  range  does  not  establish 
minimum  or  maximum  funding  levels. 

Please  note  that  applications  from 
national  and  state  organization  also  may 
budget  for  necessary  organization  costs 
to  administer  the  community  projects 
and  establish  an  infrastructiire  to 
sustain  the  program.  Each  application, 
whether  from  a  national,  state  or  local 
entity,  must  specify  the  portion  of 
funding  requested  for  evaluation 
activities.  It  is  imperative  that  all 
applicants  earmark  at  least  20  percent  of 
the  total  budget  for  such  evaluation 
activities,  whether  NHTSA  funding, 
applicant's  contribution,  or  combined 
funding  resources. 

Successful  applicants  will  work 
closely  with  a  NHTSA  evaluator,  most 
likely  an  independent  contractor,  who 
will  oversee  the  evaluation  component 
of  the  program  and  individual 
commxmity  projects.  The  evaluator  will 
work  with  successful  applicants  on 
evaluation  design  and  execution  to 
ensure  that  results  from  all  awarded 
projects  remain  consistent.  Thus,  this 
portion  of  the  project  evaluation  will 
not  be  an  additional  cost  item  for  the 
project  applicants. 


NHTSA  Involvement 

In  addition  to  being  involved  in  all 
activities  undertaken  under  the 
cooperative  agreement  program,  NHTSA 
will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  activities  undertaken 
pursuant  to  this  cooperative  agreement 
and  to  coordinate  activities  between  the 
grantee(s)  and  NHTSA; 

.2.  Provide  information  and  technical 
assistance  from  available  government 
resources,  as  deemed  appropriate  by  the 
COTR; 

3.  Serve  as  a  liaison  between  NHTSA 
Headquarters,  Regional  Offices  and 
other  Federal,  State  and  local 
stakeholders  who  may  be  interested  in 
the  demonstration  program  and  the 
activities  of  the  grantee,  as  appropriate; 

4.  Stimulate  the  transfer  of 
information  between  grantees  involved 
in  the  demonstration  program  and 
others  engaged  in  rural  community 
traffic  safety  programs;  and  2. Provide 
available  NHTSA  materials  to  support 
grantee  activities,  as  appropriate. 

Special  Award  Selection  Factors 

NHTSA  strongly  urges  applicants  to 
seek  funds  from  other  Federal,  State, 
local  and  private  sources  to  augment 
those  available  imder  this 
annoimcement,  and  specifically  to 
support  cost-sharing  in  the  second  and 
third  years  of  the  agreement  as  the 
program  moves  towards  self-sufficiency. 
NHTSA  may  give  preference  to 
meritorious  applications  with  the  best- 
proposed  cost-sharing  strategies  and/or 
identifying  additional  proposed  funding 
sources  to  support  and  sustain  the 
program.  In-kind  services  provided  by 
the  applicant  organization  may  be 
included  as  a  contribution. 

Terms  and  Conditions  of  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  set  forth  in  49  CFR  Part 
20,  DOT'S  New  Restrictions  on 
Lobbying,  and  those  set  forth  in  49  CFR 
Part  29,  DOT's  Government-wide 
Debarment  and  Suspension  (Non- 
procurement)  and  Government-wide 
Requirements  for  Drug  Free  Workplace 
(Grants). 

2.  Reporting  Requirements  and 
Deliverables: 

a.  Quarterly  Progress  Reports  are 
required  and  should  include  a  sununary 
of  the  previous  quarter's  activities  and 
accomplishments,  as  well  as  the 
proposed  activities  for  the  upcoming 
quarter.  Any  decisions  and  actions 
required  in  the  upcoming  quarter 


should  be  included  in  the  report.  The 
grantee  shall  supply  the  progress  report 
to  the  Contracting  Officer's  Technical 
Representative  (COTR)  every  90  days 
following  date  of  award; 

b.  Program  Action  Plan  and  ^ 
Evaluation  Plan:  The  grantee  shall 
submit  revised  action  and  evaluation 
plans,  incorporating  comments  received 
from  the  NHTSA  COTR,  no  more  than 
60  days  after  award  of  this  agreement. 
The  NHTSA  COTR  will  review, 
comment  and  request  revision,  if 
necessary. 

c.  Draft  Final  Report:  The  grantee 
shall  prepare  a  Drsift  Final  Report  that 
mcludes:  a  project  description,  process 
of  implementation,  partnerships 
established,  community  participation, 
activities  conducted,  establishment  of 
infrastructure,  and  results  and  findings 
from  the  program  evaluation,  including 
changes  in  safety  belt  use  rates.  In  terms 
of  information  transfer,  it  is  important  to 
know  what  worked  and  did  not  work, 
under  what  circumstances,  what  can  be 
done  to  avoid  potential  problems  in 
future  projects.  The  report  also  should 
contain  a  discussion  of  how  the  project 
will  be  sustained  within  the  community 
and  organization,  if  applicable,  and 
potential  for  replication.  The  grantee 
shall  submit  the  Draft  Final  Report  to 
the  COTR  60  days  prior  to  the  end  of  the 
performance  period.  The  COTR  will 
review  the  draft  report  and  provide 
comments  to  the  grantee  within  30  days 
of  receipt  of  the  document. 

d.  Final  Report:  The  grantee  shall 
revise  the  Draft  Final  Report  to  reflect 
the  COTR's  conmients.  The  revised 
Final  Report  shall  be  delivered  to  the 
COTR  15  days  before  the  end  of  the 
performance  period.  The  grantee  shall 
supply  the  COTR: 

— Four  hard  copies  of  the  final 
document; 

— A  disk  of  the  report  in  Microsoft  Word 
format;  and 

— A  disk  of  the  redlined  version  of  the 
Draft  Final  Report  reflecting  changes 
made  in  response  to  the  COTR's 
comments. 

e.  Presentations:  The  grantee  shall 
conduct  a  final  briefing  of  the  project 
process  and  results  to  NHTSA  staff  in 
Washington,  DC,  and  provide  a 
workshop  presentation  at  a  national 
meeting  to  be  determined  upon 
completion  of  the  project. 

3.  During  the  effective  performance 
period  of  cooperative  agreement(s) 
awarded  as  a  result  of  this 
announcement,  the  agreement  as 
applicable  to  the  grantee  shall  be  subject 
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to  NHTSA's  General  Provisions  for 
Assistance  Agreements,  dated  July  1995. 

Jaffivy  P.  Michael, 

Director,  Office  of  Impaired  Driving  an8 

Occupant  Protection. 

(FR  Doc.  03-17110  Filed  7-7-03;  8:45  am] 

BH-UNG  CODE  4910-S»-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicie  Defect  Petition, 
DP03-002 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 

ACTION:  Denial  of  petition  for  a  defect 
investigation. 


SWIMARV:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
investigate  alleged  steering  coliunn 
failures  on  model  year  (Kfy)  1987-1995 
vehicles  manufactured  by 


DaimlerChrysler  Corporation  (DCC).  The 
petition  is  identified  as  DP03-O02. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jonathan  White,  Office  of  Defects 
Investigation  (ODI),  NHTSA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-5226. 
SUPPLEMENTARY  INFORMATKW:  Mr.  Larry 
A.  Sackey,  an  attorney  with  the  Law 
Offices  of  Herbert  Hafif  in  Claremont, 
CA,  submitted  a  petition  to  NHTSA  by 
letter  dated  April  18,  2003,  requesting 
NHTSA  to  further  investigate  alleged 
"defective  collapsible  steering  shaft 
systems"  on  all  MY  1987-1995  and 
model  vehicles  manufactured  by  DCC, 
other  than  those  previously  investigated 
and  subsequently  recalled.'  NHTSA  had 
previously  opened  investigations  PE93- 
091,  PE96-047,  and  RQ97-004  to 
investigate  alleged  steering  column  shaft 
separations  on  MY  1993  Jeep  Grand 
Cherokee  vehicles,  MY  1994-1995 
Dodge  Ram  Series  trucks,  and  MY  1993- 
1995  Jeep  Cherokee/1994-1995  Jeep 
Grand  Cherokee  vehicles,  respectively. 
As  a  result  of  the  PE  investigations.  DCC 
recalled  115,000  units  of  MY  1993 
Grand  Wagoneer  and  Grand  Cherokee 
vehicles  (NHTSA  Recall  93V210)  and 


475,000  units  of  MY  1994-1995  Dodge 
Ram  Series  Trucks  (NHTSA  Recall 
96V230)  to  remedy  a  defect  that  could 
allow  the  upper  and  the  lower  shafts  of 
the  collapsible  steering  coliunn  to 
separate  from  each  other  (alleged  defect) 
resulting  in  a  loss  of  steering  control. 
The  petitioner  alleged  that  DCC  issued 
the  recalls  when  they  were  aware  the 
same  defect  existed  in  other  MY  1987- 
1995  DCC  vehicles. 

For  analytical  piuposes,  ODI  has 
focused  on  the  experience  of  MY  1993- 
1995  vehicles,  other  than  those  covered 
by  the  previous  recalls,  in  part  because 
49  U.S.C.  30120(g)  Umits  a 
manufacturer's  obligation  to  provide  a 
recall  remedy  without  charge  to  vehicles 
less  than  10  years  old  at  the  time  of  a 
defect  determination.  If  the  analysis  of 
these  vehicles  had  identified  a  potential 
problem,  the  scope  could  have  been 
expanded  in  an  investigation. 

A  review  of  ODI's  database  shows  that 
there  are  only  six  complaints  about  the 
subject  vehicles  that  appear  to  be  related 
to  the  alleged  defect.  Table  1  shows  the 
make,  model,  model  year,  and  the 
receipt  date  of  each  of  these  complaints: 


TABLE  1.-ODI  DATABASE  SEARCH  RESULTS  FOR  STEERING  COLUMN  SHAFT  SEPARATION  COMPLAINTS  ON  THE  SUBJECT 

Vehicles 


Make 


Dodge 
Dodge 
Jeep  .. 
Jeep  .. 
Jeep  .. 
Jeep  .. 


Model 


Dakota  : 

Ram 

Grand  Cherokee 
Grand  Cherokee 

Cherokee  

Cherokee 


The  nimiber  of  reports  is  very  low, 
considering  the  fact  that  these  vehicles 
have  on  average  10  years  of  usage.  The 
data  also  show  that  there  is  a  lack  of  a 
defect  trend  and  recent  complaints. 

Steering  column  complaints  reported 
to  ODI  on  the  subject  vehicles  that  do 
not  appear  to  be  related  to  the  alleged 
defect  are  shown  in  Table  2.  Most  of 

Table  2.— ODI  Database  Search 


these  complaints  alleged  steering 
column  vibration,  looseness,  noise,  or 
binding;  and  a  few  identified  no  specific 
failing.  ODI  has  not  considered 
complaints  of  miscellaneous  electrical 
malfunctions  and  crash-induced 
problems.  The  complaints  for  MY  1995 
Dodge  and  Pljonouth  Neon  vehicles  are 
also  not  counted  because  the  Neon's 


steering  column  is  not  designed  to 
collapse  during  certain  crashes.  Instead, 
it  has  a  coupler  designed  to  separate 
during  certain  crashes  to  mitigate  crash 
forces.  NHTSA  previously  investigated 
these  Neon  vehicles  (PE94-095,  PE96- 
069,  and  EA97-009)  for  inadvertent 
steering  column  coupler  separation,  and 
they  were  recalled  (Recall  97V169). 


RESULTS  FOR  STEERING  COLUMN  COMPLAINTS  ON  THE  SUBJECT  VEHICLES  NOT 

Related  to  the  Alleged  Defect 


Model  piatf  omi 


Cirrus/Stratus  

Concorde/lntrepkl/LHS/New  Yorker 

CaravanA/oyager 

Cherokee/Grand  Cherokee 

Dakota 


Let>aron 

Shadow/Spirit/Sundance 


No.  o( 
complaints 


1 
8 
8 
6 
6 
4 
3 


Complaint  date 
range 


9/98 

3/95  to  4/00 
4/95to5A)1 
10/95  to  2/00 
2/95  to  6/97 
6/95  to  5/00 
10/96  to  8/97 
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Even  if  we  were  to  consider  the  data 
shown  in  Table  2.  it  does  not  reflect  a 
failure  trend  for  the  subject  vehicles  as 
a  whole  or  by  individual  models. 

Considering  the  fact  that  there  were 
over  5  million  subject  vehicles 
manufactiu-ed  and  that  these  vehicles 
are  10  years  old  on  average,  the  number 
of  alleged  defects  reported  to  ODI  on  the 
subject  vehicles  is  extremely  low. 

In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  an 
alleged  safety-related  defect  as  defined 
by  the  petitioner  in  the  subject  vehicles 
at  the  conclusion  of  an  investigation. 
Therefore,  in  view  of  the  need  to 
allocate  and  prioritize  NHTSA's  limited 
resources  to  best  accomplish  the 
agency's  safety  mission,  the  petition  is 
denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  June  23,  2003. 
Kenneth  N.  Weinstein, 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  03-17200  Filed  7-7-03;  8:45  am) 
BILUNG  CODE  491&-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Aditilnistration 

[Docket  No.  NHTSA  03-15520] 

Grant  of  Applications  of  Two 
Motorcycle  Manufacturers  for 
Temporary  Exemptions  and  Renewal 
of  Temporary  Exemptions  From 
Federal  Motor  Vehicle  Safety  Standard 
No.  123 

This- notice  grants  the  applications  by 
two  motorcycle  manufacturers  for 
temporary  exemptions,  and  renewal  of 
ttemporary  exemptions,  from  a 
requirement  of  S5.2.1  (Table  1)  of 
Federal  Motor  Vehicle  Safety  Standard 
No.  123  Motorcycle  Controls  and 
Displays.  The  applicants  asserted  that 
"compliance  with  the  standard  would 
prevent  the  manufacturer  from  selling  a 
motor  vehicle  with  an  overall  level  of 
safety  at  least  equal  to  the  overall  safety 
level  of  nonexempt  vehicles,"  49  U.S.C. 
Sec.  30113(b){3)(iv). 

Aprilia,  U.S.A.  Inc.,  Woodstock,  Ga., 
has  applied  for  an  extension  of 
exemption  for  the  Aprilia  Scarabeo  150 
{NHTSA  Temporary  Exemption  No.  99- 
9),  and  for  new  exemptions  for  the 
Aprilia  Mojito  150,  Atlantic  200, 
Atlantic  500,  and  Scarabeo  500  models. 
American  Honda  Motor  Company,  Inc., 
Torrance,  California,  has  applied  for  an 
extension  of  exemption  for  the  Honda 


FSC600  (previously  FJS600)(NHTSA 
Temporary  Exemption  No.  EX  2001-8). 
Because  the  safety  issues  are  identical 
we  have  decided  to  address  all  petitions 
in  a  single  notice.  Further,  given  the 
opportunity  for  public  comment  on 
these  issues  in  the  years  1998-2002 
(which  resulted  only  in  comments  in 
support  of  the  petitions),  we  have 
concluded  that  a  further  opportunity  to 
comment  on  the  same  issues  is  not 
likely  to  result  in  any  substantive 
submissions,  and  that  we  may  proceed 
to  decisions  on  these  petitions.  See,  e.g., 
the  grant  of  applications  by  five 
motorcycle  manufactiu^rs  (67  FR 
62850). 

The  Reason  Why  the  Applicants  Need 
a  Temporary  Exemption 

The  problem  is  one  that  is  common  to 
the  motorcycles  covered  by  the 
applications.  If  a  motorcycle  is 
produced  with  rear  wheel  brakes,  S5.2.1 
of  Standard  No.  123  requires  that  the 
brakes  be  operable  through  the  right  foot 
control,  although  the  left  handlebar  is 
permissible  for  motor-driven  cycles 
(Item  11,  Table  1).  Motor-driven  cycles 
are  motorcycles  with  motors  that 
produce  5  brake  horsepower  or  less. 
Honda  and  Aprilia  petitioned  to  use  the 
left  handlebar  as  the  control  for  the  rear 
brakes  of  certain  of  their  motorcycles 
whose  engines  produce  more  than  5 
brake  horsepower.  The  frame  of  each  of 
these  motorcycles  has  not  been  designed 
to  moimt  a  right  foot  operated  brake 
pedal  (j.e,  these  scooter- type  vehicles 
which  provide  a  platform  for  the  feet 
and  operate  only  through  hand 
controls).  Applying  considerable  stress 
to  this  sensitive  pressiu-e  point  of  the 
frame  could  cause  failure  due  to  fatigue 
unless  proper  design  and  testing 
procedures  are  performed. 

Absent  an  exemption,  the 
manufacturers  will  be  unable  to  sell  the 
motorcycle  models  named  above 
because  the  vehicles  would  not  fully 
comply  with  Standard  No.  123. 

Arguments  Why  the  Overall  Level  of 
Safety  of  the  Vehicles  To  Be  Exempted 
Equals  or  Exceeds  That  of  Non- 
Exempted  Vehicles 

As  required  by  statute,  the  petitioners 
have  argued  that  the  overall  level  of 
safety  of  the  motorcycles  covered  by 
their  petitions  is  at  least  equal  to  that  of 
a  non-exempted  motor  vehicle  for  the 
following  reasons.  All  vehicles  for 
which  petitions  have  been  submitted  are 
equipped  with  an  automatic 
transmission.  As  there  is  no  foot- 
operated  gear  change,  the  operation  and 
use  of  a  motorcycle  with  an  automatic 
transmission  is  similar  to  the  operation 
and  use  of  a  bicycle,  and  the  vehicles 


can  be  operated  vnthout  requiring 
special  training  or  practice. 

The  five  models  for  which  Aprilia 
seeks  exemption  are  equipped  with 
engines  ranging  from  150cc  to  50cc  in 
displacement.  They  are  configured 
identically  with  respect  to  their  brake 
controls.  In  its  earlier  petitions,  Aprilia 
cited  tests  performed  by  Carter 
Engineering  on  a  similarly-configiu-ed 
Aprilia  scooter  to  support  its  statement 
that  "a  motor  vehicle  with  a  hand- 
operated  rear  wheel  brake  provides  a 
greater  overall  level  of  safety  than  a 
nonexempt  vehicle."  See  materials  in 
Dockets  No.  NHTSA  98-4357  and  01- 
10257.  Aprilia  cites  these  materials  in 
support  of  its  applications  for  the 
Scarabeo  150  and  Atlantic  500  models. 
The  company  has  submitted  individual 
test  reports  for  the  Mojito  150,  Atlantic 
200,  and  Scarabeo  500  models,  which 
have  been  placed  in  the  docket 
identifying  this  notice.  According  to 
Aprilia,  a  rear  wheel  hand  brake  control 
allows  riders  to  brake  more  quickly  and 
securely.  It  takes  a  longer  time  for  a 
rider  to  find  and  place  his  foot  over  the 
pedal  and  apply  force  than  it  does  for 
a  rider  to  reach  and  squeeze  the  hand 
lever,  and  there  is  a  reduced  probability 
of  inadvertent  wheel  locking  in  an 
emergency  braking  situation.  In  its  latest 
petition,  Aprilia  stated  that  it  has 
received  no  written  complaints  relating 
to  the  brake  operation  of  the  Scarabeo 
150s  which  it  has  imported  and  sold 
under  NHTSA  Temporary  Exemption 
No.  99-9.  (This  exemption  was 
scheduled  to  expire  on  October  1,  2002, 
but  the  expiration  date  was  tolled  as 
provided  by  49  CFR  555.8(e)  for  timely 
filings.  Aprilia's  petition  for  renewal 
was  dated  May  2,  2002.) 

Aprilia  also  pointed  out  that 
European  regulations  allow  motorcycle 
manufacturers  the  option  of  choosing 
rear  brake  application  through  either  a 
right  foot  or  left  handlebar  control,  and 
that  Australia  permits  the  optional 
locations  for  motorcycles  of  any  size 
with  automatic  transmissions. 

Honda  informed  us  that  "the  FSC600 
can  easily  meet  the  braking  performance 
requirements  of  both  Standard  122  and 
ECE  78,"  and,  therefore,  that  "This 
braking  system  provides  the  FSC600 
with  an  overall  safety  level  exceeding 
*  *  *  nonexempted  vehicles." 

Honda  attached  to  its  petition  copies 
of  a  second  effectiveness  service  brake 
system  test  conducted  in  accordance 
with  S5.3  of  Standard  No.  122, 
demonstrating  that  the  FSC600  easily 
stopped  within  the  maximiun  distances 
specified  at  speeds  of  30  and  65  mph, 
as  well  as  a  test  showing  compliance 
with  ECE  78. 
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Arguments  Why  an  Exemption  Would 
Be  in  the  Public  Interest  and  Consistent 
With  the  Objectives  of  Motor  Vehicle 
Safety 

Aprilia  asserted  in  its  initial  request 
for  exemption  that  "the  public  interest 
would  be  served  with  the  granting  of  the 
exemption  because  the  Scarabeo  150 
provides  enhanced  safety  as  well  as 
environmentally  friendly,  fuel-efficient, 
convenient  urban  transportation." 
According  to  Aprilia,  its  initial  assertion 
is  supported  by  feedback  from  initial 
customers.  It  has  enclosed  comments 
from  Scarabeo  150  customers  touting 
the  speed  and  handling  of  the 
motorcycle,  and  a  magazine  article 
commenting  that  it  is  "the  perfect 
vehicle  for  stop-and-go  traffic."  For  this 
reason,  Aprilia  argues  that  an  exemption 
would  also  be  consistent  with  the 
objectives  of  taotor  vehicle  safety. 
Aprilia  asserted  that  "the  braking 
configiu^tion  of  the  Atlantic  500  is  safer 
than  non-exempt  vehicles  ciurently 
being  operated  in  the  U.S.,"  and  "allows 
for  a  more  natural  braking  response  by 
the  rider."  Aprilia  reiterated  this 
assertion  with  respect  to  the  Scarabeo 
500,  the  Mojito  150,  and  the  Atlantic 
200. 

In  support  of  its  argument  that  an 
exemption  would  be  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety, 
Honda  reiterated  its  certainty  "that  the 
level  of  safety  of  the  FSC600  is  equal  to 
similar  vehicles  certified  imder 
Standard  No.  123  *  *  *." 

NHTSA's  Decisions  on  the  Applications 
and  Request 

It  is  evident  that,  unless  Standard  No. 
128  is  amended  to  permit  or  require  the 
left  handlebar  brake  control  on  motor 
scooters  with  more  than  5  hp,  the 
petitioners  will  be  unable  to  sell  their 
motorcycles  if  they  do  not  receive  a 
temporary  exemption  from  the 
requirement  that  the  right  foot  pedal 
operate  the  brake  control.  It  is  also 
evident  from  the  previous  grants  of 
similar  petitions  that  we  have 
repeatedly  found  that  the  motorcycles 
exempted  from  the  brake  control 
location  requirement  of  Standard  No. 
123  have  an  overall  level  of  safety  at 
least  equal  to  that  of  nonexempted 
motorcycles. 

In  consideration  of  the  foregoing,  we 
hereby  find  that  the  petitioners  have 
met  their  burden  of  persuasion  that  to 
require  compliance  with  Standard  No. 
123  would  prevent  these  manufacturers 
from  selling  a  motor  vehicle  with  an 
overall  level  of  safety  at  least  equal  to 
the  overall  safety  level  of  nonexempt 
vehicles.  We  further  find  that  a 


temporary  exemption  is  in  the  public 
interest  and  consistent  with  the 
objectives  of  motor  vehicle  safety. 
Therefore: 

1.  NHTSA  Temporary  Exemption  No. 
99-9,  exempting  Aprilia  USA  hic.  from 
the  requirements  of  item  11,  column  2, 
table  1  of  49  CFR  571.123  Standard  No. 
123  Motorcycle  Controls  and  Displays, 
that  the  rear  wheel  brakes  be  operable 
through  the  right  foot  control,  is  hereby 
extended  to  expire  on  July  1,  2005.  This 
exemption  applies  only  to  the  Aprilia 
Scarabeo  150. 

2.  NHTSA  Temporary  Exemption  No. 
EX2001-8,  exempting  American  Honda 
Motor  Co.,  Inc.,  from  the  requirements 
of  item  11,  column  2,  table  1  of  49  CFR 
571.123  Standard  No.  123  Motorcycle 
Controls  and  Displays,  that  the  rear 
brakes  be  opeAble  through  the  right  foot 
control,  is  hereby  extended  to  expire  on 
July  1.  2005.  This  exemption  applies 
only  to  the  Honda  FSC600. 

3.  Aprilia  USA  Inc.  is  hereby  granted 
NHTSA  Temporary  Exemption  No. 
EX03-3  from  the  requirements  of  item 
11,  column  2,  table  1  of  49  CFR  571.123 
Standard  No.  123  Motorcycle  Controls 
and  Displays,  that  the  rear  brakes  be 
operable  through  the  right  foot  control 
This  exemption  applies  only  to  the 
following  Aprilia  models:  Mojito  150, 
Atlantic  200,  Atlantic  500,  and  Scarabeo 
500.  The  exemption  will  expire  on  July 
1,  2005.  (49  U.S.C.  30113;  delegation  of 
authority  at  49  CFR  1.50). 

Issued  on  June  27,  2003. 
Jefifrey  w.  Runge, 

Administrator. 

[FR  Doc.  03-17108  Filed  7-7-03;  8:45  am) 

BILLING  CODE  4810-59-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

June  30,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  11000, 1750 
Pennsylvania  Avenue,  NW.^ 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  August  7,  2003  to 
be  assured  of  consideration. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0193. 
Fonn  Number  IRS  Form  4972. 
Type  of  Review:  Revision. 
Title:  Tax  on  Lump-Sum  Distributions 
(From  Qualified  Retirement  Plans  or 
Plan  Participants  Bom  Before  1936). 

Description:  Internal  Revenue  Code 
(IRC)  section  402(e)  allows  taxpayers  to 
compute  a  separate  tax  on  a  lump-sum 
distribution  from  a  qualified  retirement 
plan.  Form  4972  is  used  to  correctly 
figure  that  tax.  The  data  is  used  to  verify 
the  correctness  of  the  separate  tax.  Form 
1972  is  also  used  to  make  the  special 
20%  capital  gain  election  attributable  to 
pre- 19  74  participation  from  the  lumjH 
sum  distribution. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  35,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping:  52  minutes 
Learning  about  the  law  or  the  form:  19 

minutes 
Preparing  the  form:  1  hour,  11  minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS:  20  minutes 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  95,550  hours. 
OMB  Number:  1545-1020. 
Fonn  Number:  IRS  Form  1041-T. 
Type  of  Review:  Revision. 
Title:  Allocation  of  Estimated  Tax 
Payments  to  Beneficiaries. 

Description:  This  fonn  was  developed 
to  allow  a  trustee  of  a  trust  or  an 
executor  of  an  estate  to  make  the 
election  under  Internal  Revenue  Code 
(IRS)  section  643(g)  to  allocate  any 
payment  of  estimated  tax  to  a 
beneficiary(ies).  This  form  serves  as  a 
transmittal  so  that  Service  Center 
personnel  can  determine  the  correct 
amounts  that  are  to  be  transferred  from 
the  fiduciary's  account  to  the 
individual's  account. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping:  19  minutes 
Learning  about  the  law  or  the  form:  4 

minutes 
Preparing  the  form:  18  minutes 
Copying,  assembling,  and  sending  the 
form  to  the  IRS:  16  minutes 

Frequency  o/flesponse;  Other  (when 
such  election  is  made). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  990  hours. 

OMB  Number:  1545-1441. 
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Form  Number:  IRS  Form  2106-EZ. 
''Type  of  Review:  Revision. 

Title:  Unreimbursed  Employee 
Business  Expenses. 

Description:  Internal  Revenue  Code 
(IRC)  section  62  allows  employees  to 
deduct  their  business  expenses  to  the 
extent  of  reimbiusement  in  computing 
"Adjusted  Gross  Income".  Expenses  in 
excess  of  reimbursements  are  allowed  as 
an  itemized  deduction.  Unreimbursed 
meals  and  entertainment  are  allowed  to 
the  extent  of  50%  of  the  expense.  Form 
2106-EZ  is  sued  to  figure  these 
expenses. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,337,019. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  39  minutes 
Learning  about  the  law  or  the  form:  12 

minutes 
Preparing  the  form:  24  minutes 
Copying,  assembling,  and  sending  the 

form  to  the  IRS:  20  minutes 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  5,339,231  hours. 

OMB  Number:  1545-1837. 

Revenue  Procedure  Number:  Revenue 
Procedure  2003-36. 

Type  of  Review:  Extension. 

Title:  Industry  Issue  Program. 

Description:  Revenue  Procedure 
2003-36  describes  the  procedure  for 
business  taxpayers,  industry 
associations,  and  others  representing 
business  taxpayers  to  submit  issues  for 
resolution  under  the  IRS"  Industry 
Issues  Resolution  Program. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  40  hours. 

Frequency  of  Response:  Gn  occasion. 

Estimated  Total  Reporting  Burden: 
2,000  hours. 

Clearance  Officer:  Gleim  Kirkland, 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Treasury  PRA  Clearance  Officer. 

|FR  Doc.  03-17199  Filed  7-7-03;  8:45  am) 

BILUNG  CODE  4830-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  5  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Iowa,  Kansas,  Minnesota,  Missouri, 
Nebraska,  North  Oaicota,  Olciahoma, 
South  Dalcota,  and  Texas) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
5  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Monday,  August  18,  2003,  at  3  p.m., 
central  daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  McQuin  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  5 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  August  18,  2003,  fi-om  3  to  4 
p.m.  central  daylight  time  via  a 
telephone  conference  call.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comment,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact 
Sandy  McQuin  at  1-888-912-1227  or 
(414)  297-1604  for  more  information. 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  July  1.2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(PR  Doc.  03-17231  Filed  7-7-03;  8:45  am) 

BILUNG  CODE  4830-01-P    ' 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  4  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Illinois,  Indiana,  Kentucky,  Michigan, 
Ohio,  West  Virginia,  and  Wisconsin) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 


ACTION:  Notice. 


SUMMARY:  An  open  meeting  of  the  Area 
4  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Wednesday,  August  20,  2003,  at  11  a.m., 
central  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Delzer  at  1-888-912-1227,  or 
(414) 297-1604. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  4 
Taxpayer  Advocacy  Panel  will  be  held 
Wednesday,  August  20,  2003,  from  11 
a.m.  to  noon,  central  daylight  time  via 
a  telephone  conference  call.  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comment,  ideas,  and  suggestions 
on  improving  customer  service  at  the 
Internal  Revenue  Service.  You  can 
submit  written  comments  to  the  panel 
by  faxing  to  (414)  297-1623,  or  by  mail 
to  Taxpayer  Advocacy  Panel, 
Stopl006MIL,  310  West  Wisconsin 
Avenue,  Milwaukee,  WI  53203-2221. 
Public  comments  will  also  be  welcome 
during  the  meeting.  Please  contact  Mary 
Ann  Delzer  at  1-888-912-1227  or  (414) 
297-1604  for  dial-in  information. 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  July  1.2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  A  dvocacy  Panel. 
[FR  Doc.  03-17232  Filed  7-7-03;  8:45  am] 
BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Joint  Committee 
of  the  Taxpayer  Advocacy  Panel 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

summary:  An  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  via 
teleconference. 

DATES:  The  meeting  will  be  held 

Tuesday,  August  19,  2003,  at  1:30  p.m.,' 

eastern  daylight  time. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Toy  at  1-888-912-1227,  or 

414-297-1611. 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  pursuant  to  section 


10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Joint 
Committee  of  the  Taxpayer  Advocacy 
Panel  (TAP)  will  be  held  Tuesday. 
August  19,  2003,  firom  1:30  to  3  p.m. 
eastern  daylight  time  via  a  telephone 
conference  call.  If  you  would  like  to 
have  the  Joint  Committee  of  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  414-297-1611,  or 
write  Barbara  Toy,  TAP  Office,  MS- 
1006-MIL,  310  West  Wisconsin  Avenue, 
Milwaukee,  WI  53203-2221,  or  Fax  to 
414-297-1623.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Barbara  Toy.  Ms.  Toy  can  be 
reached  at  1-888-912-1227  or  414- 
297-1611,  or  Fax  414-297-1623. 

The  agenda  will  include  the 
following:  monthly  committee  summary 
report,  discussion  of  issues  brought  to 
the  Joint  Committee,  office  report  and 
discussion  of  next  meeting. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  July  1,  2003. 
Tenheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[PR  Doc.  03-17233  Filed  7-7-03;  8:45  am) 

BHJJNG  CODE  4830-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  ttie  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  the  Certificate  of  Identity. 
DATES:  Written  comments  should  be 
received  on  or  before  September  8, 
2003,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  vmtten  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersbuig, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 


ro>»  FURTHER  MFORMATXm  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
shoidd  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPl^MENTARY  INFORMATION: 
Title:  Certificate  of  Identity. 
OMB  Number:  1535-0048. 
Fonn  Numbers:  PD  F  0385. 
Abstract:  The  information  is 
requested  to  establish  the  identity  of  the 
owner  of  United  States  Savings 
Securities. 
Current  Actions:  None. 
Type  of  Review:  Extension. 
Affected  Public:  Individuals. 
Estimated  Number  of  Respondents: 
177. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  30. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  1,2003. 

Vicki  S.  Thorpe, 

Manager.  Graphics,  Printing  and  Records 
Branch. 

(PR  Doc.  03-17179  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  4«10-3»-P    ' 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Disposition  of  United 
States  registered  securities  and  related 
checks  for  nonadministered  estate. 
DATES:  Written  comments  should  be 
received  on  or  before  September  8, 
2003,  to  be  assured  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Bureau  of  the  Public  Debt.  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disposition  of  United  States 
Registered  Securities  and  Related 
Checks  For  Nonadministered  Estate. 
OMB  Number:  1535-0058. 
Form  Number:  PD  F  1646. 
Abstract:  The  information  is 
requested  to  support  a  request  for 
distribution  of  registered  securities 
belonging  to  a  decedent's  estate  that  is 
not  being  administered. 
Current  Actions:  None. 
Type  of  Review:  Extension. 
Affected  Public:  Individuals. 
Estimated  Number  of  Respondents: 
625. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  313. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
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technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu'chase  of  services 
to  provide  information. 

Dated:  July  1.2003. 

Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Bmnch. 

[FR  Doc.  03-17180  Filed  7-7-03;  8:45  am] 
BILUNG  CODE  481ft-3»-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  by  owner  of 
savings  bonds/notes  deposited  in 
safekeeping  when  original  custody 
receipts  are  not  available. 
DATES:  Written  comments  should  be 
received  on  or  before  September  8, 
2003,  to  be  assiu-ed  of  consideration. 
ADDRESS:  Direct  all  written  comments  to 
Biueau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
VW  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  VW  26106-1328, 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Request  By  Owner  Or  Person 
Entitled  To  Payment  Or  Reissue  Of 
United  States  Savings  Bonds/Notes 
Deposited  In  Safekeeping  When 
Original  Custody  Receipts  Are  Not 
Available. 

OMB  Number:  1 535-0063. 

Form  Number:  PD  F  4239. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
request  reissue  or  payment  when 
original  custody  receipts  are  not 
available. 


Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  84. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  1,2003. 

Vicki  S.  Thoqie, 

Manager,  Graphics,  Printing  and  Records   ■ 
Branch. 

[FR  Doc.  03-17181  Filed  7-7-03;  8:45  am] 

BILUNG  CODE  4810-39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  the  Affidavit  by  individual 
surety. 

DATES:  Written  comments  should  be 
received  on  or  before  September  8, 
2003,  to  be  assiued  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328,  or 
Vicki.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Btu^au  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Affidavit  By  Individual  Surety. 

OMB  Num6er;  1535-0100. 

Form  Number:  PD  F  4094. 

Abstract:  The  information  is 
requested  to  support  a  request  to  serve 
as  surety  for  an  indemnification 
agreement  on  a  Bond  of  Indemnity. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: . 
500. 

Estimated  Time  Per  Respondent:  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  460. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practiced  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  1,  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  03-17182  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasiuy  is  soliciting  comments 
concerning  collections  of  information 
required  to  comply  with  the  terms  and 
conditions  of  FHA  debentures. 
DATES:  Written  comments  should  be 
received  on  or  before  September  8, 
2003,  to  be  assiu-ed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburc, 
WV  26106-1328,  or 
Vicki.Thorpe@bpd.treas.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Titles:  FHA  New  Account  Request, 
FHA  Transaction  Request,  FHA 
Debenture  Transfer  Request. 

OMB  Number:  1535-0120. 

Form  Numbers:  PD  F  5366,  5354,  and 
5367. 

Abstract:  The  information  is  used  to 
(1)  establish  a  book-entry  account;  (2) 
change  information  on  a  book-entry 
account;  and  (3)  transfer  ownership  of  a 
book-entry  account  on  the  HUD  system, 
maintained  by  the  Federal  Reserve  Bank 
of  Philadelphia. 

Current  Actions:  None. 

Type  of  Review:  Extension.  ■ 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Ann  ual  Burden 
Hours:  102. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  pubhc  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  tlie  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  1,  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

[FR  Doc.  03-17183  Filed  7-7-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Docket  No.  FAA-2003-15495] 

Weight-Based  Restrictions  at  Airports: 
Proposed  Policy 

Correction 

In  notice  document  03-16462 
beginning  on  page  39176  in  the  issue  of 


Tuesday,  July  1,  2003  make  the 
following  correction: 

On  page  39177,  in  the  second  column, 
under  paragraph  5.,  in  the  fourth  line, 
"and  unjustly"  should  read  "and  not 
unjustly". 

[FR  Doc.  C3-16462  Filed  7-7-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JULY  8,  2003 

AGRICULTURE 
DEPARTMErfT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in— 

Colorado;  published  7-7-03 
COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  options 
transactions: 
Electronic  sutxnission  of 
I  exemption  petitioris; 
published  7-8-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  published  6-23-03 
Boeing;  published  6-3-03 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Catch-up  contributions  for 
individuals  age  50  or 
older;  published  7-8-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

National  dairy  promotion  and 
research  program: 
National  Dairy  Promotion 
and  Research  Board; 
membership;  comments' 
due  by  7-17-03;  published 
7-3-03  [FR  03-16827] 
Soybean  promotion,  research, 
and  consumer  information: 
Small  soyt)ean  producing 
States  and  regions; 
assessments  reporting 
requirements;  comments 
due  by  7-18-03;  published 
6-18-03  [FR  03-15318]    ^ 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 


Arizona  and  Nevada; 
comments  due  by  7-18- 
03;  published  5-19-03 
[FR  03-12431] 

Califomia;  comments  due 
by  7-18-03;  published 
5-19-03  [FR  03-12432] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 
Commercial  shark 
management  meetsures; 
comments  due  by  7-14- 
03;  published  5-29-03 
[FR  03-13420] 
Northeastem  United  States 
fisheries — 
'    '    New  England  Fishery 
Management  Council; 
meetings;  comments 
due  by  7-16-03; 
published  5-6-03  [FR 
03-11085] 
Pacific  halibut;  Washington 
sport  fisheries;  comments 
due  by  7-16-03;  published 
7-1-03  [FR  03-16568] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Purchases  from  required 
source;  competition 
requirements;  comments     . 
due  by  7-14-03;  published 
5-15-03  [FR  03-12190] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Control  technology 
determinations;  general 
provisions;  amendments; 
comments  due  by  7-14- 
03;  published  5-15-03  [FR 
03-12180] 
Air  pollution  control;  new 

motor  vehicles  and  engines: 

On-board  diagnostic 
regulations;  comments 
due  by  7-17-03;  published 
6-17-03  [FR  03-14569] 
Air  programs;  approval  and 

promulgation;  State  plans 

for  designated  facilities  and 

pollutants: 

Indiana;  comments  due  by 
7-14-03;  published  6-12- 
03  [FR  03-14871] 

Various  States;  comments 
due  by  7-14-03;  published 
6-13-03  [FR  03-15007] 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Missouri;  comments  due  by 
7-18-03;  published  6-18- 
03  [FR  03-15251] 


Pestteides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Humates;  comments  due  by 
7-14-03;  published  6-13- 
03  [FR  03-14881] 
Indoxacait;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-11758] 
Pyriproxyfen;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-12022] 
Solid  wastes: 
l-lazardous  waste; 
identification  and  listing- 
Exclusions;  comments  due 
by  7-17-03;  published 
6-2-03  [FR  03-13568] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Regulatory  burden 
statement;  comments  due 
by  7-15-03;  published  5- 
16-03  [FR  03-12264] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Television  broadcasting: 
Cable  television  systems — 
Cable  Operations  and 
Licensing  System; 
electronic  filing  by ' 
Multichannel  Video 
Programming 
Distributors;  comments 
due  by  7-18-03; 
published  5-19-03  [FR 
03-12132] 

Television  stations;  table  of 
assignments: 

Texas;  comments  due  by  7- 
14-03;  published  6-4-03 
[FR  03-14007] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biologlcai 

products: 

Pre-  and  postmariceting 
safety  reporting 
requirements;  comments 
due  by  7-14-03;  published 
3-14-03  [FR  03-05204] 
Human  drugs: 

Antidiarrheal  products 
(OTC);  final  monograph; 
comments  due  by  7-16- 
03;  published  4-17-03  [FR 
03-09380] 

Anfidiarrheal  products 
(OTC);  final  monograph 
amendment;  comments 
due  by  7-16-03;  published 
4-17-03  [FR  03-09381] 

JUSTICE  DEPARTMENT 

Annuity  brokers  in  connectk>n 
with  stnK:tured  settlements 
entered  into  by  United 


States;  minimum 
qualifications;  comments  due 
by  7-14-03;  published  4-15- 
»    03  [FR  03-09021] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 
Freedom  of  Infonmatkxi  Act 
and  Privacy  Act; 
implementation: 
Removal  of  mies;  comments 
due  by  7-14-03;  published 
5-13-03  [FR  03-11539] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  direcfives: 
Aerospatiale;  comments  due 
by  7-18-03;  published  6- 
18-03  [FR  03-15338] 
Airtxjs;  comments  due  by  7- 
18-03;  published  6-18-03 
[FR  03-15335] 
Boeing;  comments  due  by 
7-14-03;  published  5-29- 
03  [FR  03-13388] 
Bombardier;  comments  due 
by  7-14-03;  published  6- 
12-03  [FR  03-14676] 
CFM  International,  S.A.; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 
03-12241] 
Eurocopter  France; 
comments  due  by  7-15-     • 
03;  published  5-16-03  [FR 
03-12209] 
GE  Aircraft  Engines; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 
03-11972] 

Kidde  Aerospace;  comments 
due  by  7-14-03;  published 
5-13-03  [FR  03-11874] 

Learjet;  comments  due  by 
7-14-03;  published  5-29- 
03  [FR  03-13386] 

McDonnell  Douglas; 
comments  due  by  7-14- 
03;  published  5-29-03  [FR 
03-13385] 

MD  Helicopters  Inc.; 
comments  due  by  7-18- 
03;  published  5-19-03  [FR 
03-12401] 

Rolls-Royce  pte;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-11974]     - 
Ainvorthlness  standards: 
Special  conditrons— 
Boeing  Model  747SP, 

747-100,  747-200B, 

-200C,  and  -200F 

series  airplanes; 

comments  due  by  7-18- 

03;  published  6-18-03 

[FR  03-15401]  . 
Embraer  Model  ERJ-170 

series  airplanes; 

comments  due  by  7-16- 

03;  published  6-16-03 

[FR  03-15140] 
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Restricted  areas;  comments 
due  by  7-14-03;  published 
5-30-03  (FR  03-13037] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Brake  hoses;  comments  due 
by  7-14-03;  published  5- 
15-03  [FR  03-11292)     ■ 
Transmission  shift  lever 
sequence,  starter 
interlock,  and  transmission 
braking  effect;  comments 
due  by  7-14-03;  published 
5-15-03  (FR  03-12051] 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Debt  cancellation  contracts 
and  debt  suspension 
agreements;  national  bank 
standards;  compliance  date 
change;  comments  due  by 
7-14-03;  published  6-13-03 
[FR  03-14972] 


TREASURY  DEPARTMENT 
Intamal  Revenue  Service 

Excise  taxes: 
Communkatk)n  servk^s; 

distance  sensitivity; 

comments  due  by  7-15- 

03;  published  6-17-03  [FR 

03-15283] 
TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Ak:ohol;  vitk:ulfur£0  area 

designations: 

San  Bemabe  and  San 
Lucas,  Monterey  County, 
CA;  comments  due  by  7- 
14-03;  published  5-14-03 
[FR  03-11970] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  ttie  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (PuWb  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpJ/ 
www.  nara.gov/fedreg/ 
plawcurr.Mml. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offce,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  658/P.L.  108-44 

Accountant,  Compliance,  and 
Enforcement  Staffing  Act  of 
2003  (July  3,  2003;  117  Stat. 
842) 


S.  1276/P.L.  10»-45 

Strengttien  AmeriCorps 
Program  Ad  (July  3,  2003; 
117  Stat.  844) 

Last  List  July  3,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscrit>e,  go  to  http:// 
listsen/.gsa.gov/archives/ 
publaws-l.html 

Note:  This  servk:e  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sen/k:e. 
PENS  cannot  respond  to 
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Agricultural  Marketing  Service 

RULES 

Prunes  (dried)  produced  in — 

California,  40754-40757 
PROPOSED  RULES 
Onions  grown  in — 

Idaho  and  Oregon,  40815-40817 
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griculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  aad  Plant  Health  Inspection  Service 

See  Forest  Service 

See  Natural  Resources  Conservation  Service 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  40895-40900 

Alcohol,  TotMcco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41015-41017 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 
User  fees: 

Veterinary  services — 

j   Pet  food  facility  inspection  and  approval,  40817-40820 

Army  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
I  exclusive: 
Continuous  aimpoint  tracking  system;  correction,  41045 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  40902 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  40952-40954 
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See  Community  Services  Office 
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RULES 

Ports  and  waterways  safety: 
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40992 

Commerce  Department 
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Energy  Department 

See  Federal  Energy  Regulatory  Commission 
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Williston  Basin  Interstate  Pipeline  Co.,  40921 

Federal  Higliway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent:  ' 

Jefferson  and  Clearfield  Counties,  PA,  41038-41039 

Federal  IMaritime  Commission 

NOTICES 

Agreements  filed,  etc.,  40951-40952  , 

Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  40952  ' 

FederalTransit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Los  Angeles,  CA;  light  rail  transit  extension,  41039- 
41040 

Food  and  Drug  Administration 

NOTICES 

Animal  drugs,  feeds,  and  related  products: 
Clindamycin,  40984-40985 
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Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Umatilla  National  Forest,  WA,  40900-40901 

Meetings: 
Resomt:e  Advisory  Committees —   ► 

1 1     Ravalli  County,  40901-40902 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administration 
See  Commimity  Services  Office 
See  Food  and  Drug  Administration 
See  Refugee  Resettlement  Office 

Homeland  Security  Department 

See  Coast  Guard 

Housing  and  UrtMn  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
I    submissions,  and  approvals,  40992-40996 

Indian  Affairs  Bureau 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Education  facilities  replacement  construction  priority  list 
11        40996-40997 

Interior  Department 

See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes: 

Multi-step  transactions;  effect  of  elections,  40766-40768 
Procedure  and  administration: 

Fees  for  copies  of  exempt  organizations'  material  open  to 
public  inspection;  authorization,  40768-40770 
PROPOSED  RULES 

Income  taxes: 
jMulti-step  transactions;  effect  of  elections;  cross- 
I        reference,  40848-40849 
Procedure  and  administration: 

Fees  for  copies  of  exempt  organizations'  material  open  to 
I      public  inspection;  authorization;  cross-reference, 
I       40849-40850 

iiformation  reporting  penalties  waiver;  prompt  correction 
I      determination,  40857-40859 
■  '^'estimony  or  production  of  records  in  court  or  other 

proceeding,  40850-40857 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41043-41044 

international  Trade  Administration 

NOTICES 
Antidiunping: 
Hot-rolled  carbon  steel  flat  products  from — 

South  Africa,  40903-40906 
Petroleum  wax  candles  from — 

China,  40906 
^ccharin  from — 
China,  40906-40907  . 


Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 
NOTICES 

Pollution  control;  consent  judgments: 

LTV  Steel,  Inc.,  41014-41015 

Lalx>r  Department 

See  Employment  and  Training  Administration 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  41017-41019 
Organization,  functions,  and  authority  delegations: 
Secretary  of  Labor;  order  of  succession,  41047—41049 

Land  Management  Bureau 

NOTICES 

Public  land  orders: 

Wyoming,  40998 
Realty  actions;  sales,  leases,  etc.: 

Wisconsin,  40998-40999 
Recreation  management  restrictions,  etc.: 

Bear  Creek  Recreation  Site,  OR;  occupancy  and  camping 
stay  limit;  supplementary  rule,  40999-41001 

Deschutes  Wild  and  Scenic  River,  OR;  special  rules 
41001-41006 
Withdrawal  and  reservation  of  lands:  ' 

Nevada,  41007 

Maritime  Administration 

NOTICES 

Coastwise  trade  laws;  administrative  waivers: 

CHIMERA,  41040-41041 

HDV-35,  41041 

LIVIN'  DREAMS,  41041 

RAVEN'S  DANCE,  41041-41042 

RHUMB  LINE,  41042 

SAVANNAH.  41042-41043 

STORM  Say,  41043 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  pollock,  40812-40814 
Pacific  ocean  perch,  40811-40812 
Northeastern  United  States  fisheries- 
Northeast  multispecies,  40808-40811 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Magnuson-Stevens  Act  provisions — 
Domestic  fisheries;  exempted  fishing  permit 
applications,  40892-40894 
Marine  mammals: 
Commercial  fishing  authorizations — 
Zero  Mortality  Rate  Goal;  definition,  40888-40892 
NOTICES 

Environmental  statements;  notice  of  intent: 
Atiantic  highly  migratory  species  (Atlantic  tunas, 

swordfish,  and  sharks)  and  AUantic  billfish  fishery 
management  plans;  amendments,  40907-40909 
Marine  mammals: 
AUantic  Large  Whale  Take  Reduction  Plan;  anchored 
gillnet  and  lobster  trap/pot  fishing  gear  restrictions, 
40909-40910 
Meetings:  .    . 

Mid-Atiantic  Fishery  Management  Council,  40910 
New  England  Fishery  Management  Council,  40910-40911 
Permits: 
Marine  mammals,  40911-40912 


VI 
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National  Park  Service 

NOTICES 
Meetings: 
Chalmette  Battlefield  Task  Force  Committee,  41007- 

41008 
National  Park  System  Advisory  Board,  41008 
National  Register  of  Historic  Places: 

Pending  nominations,  41008-41009 
Native  American  hiunan  remains  and  associated  funeraiy 
objects: 
Fish  and  Wildlife  Service,  Law  Enforcement  Office, 
Albuquerque,  NM — 
Anthropomorphic  kachina  figures,  etc.,  belonging  to 

Pueblo  of  Jemez,  NM,  41009-41010 
Cougar  foot,  eagle  feathers,  etc.,  belonging  to  Navajo 
Nation,  AZ,  NM,  and  UT,  41010-41011 
Phoebe  A.  Hearst  Museimi  of  Anthropology,  University  of 
California,  CA — 
Inventory  fi-om  caves  near  Spedis,  WA.  41012 
Inventory  fi-om  Churchill  Coimty,  NV,  41012-41014 
Inventory  bova.  imknown  site  near  New  Dungeness, 
WA,  41011-41012 
Toledo  Area  Metropolitan  Park  District,  OH — 
Inventory  iwm  Audubon  Islands  State  Nature  Preserve, 
OH;  correction,  41014 

Natural  Resources  Conservation  Service 

RULES 

Support  activities: 
Technical  service  provider  assistance,  40751-40754 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Simshine  Act,  41023 
Applications,  bearings,  determinations,  etc.: 

Entergy  Operations,  Inc.,  41020-41022 

Tennessee  Valley  Authority,  41022-41023 

Virginia  Electric  &  Power  Co.,  41023 

Pension  Benefit  Guaranty  Corporation 

NOTICES 

Multiemployer  plans: 
Sale  of  assets;  bond/escrow  requirement;  exemption 
requests — 
Baseball  Expos,  L.P.,  41024-41025 
Florida  Marlins,  L.P.,  41025-41026 

Personnel  Management  Office 

NOTICES 

Agency  informatiofi  collection  activities;  proposals, 
"  submissions,  and  approvals,  41026-41027 

Postal  Service 

RULES 

Domestic  Mail  Manual: 
Customized  MarketMail;  classification  changes,  40774- 
40782 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.:   . 
Employment  Subsidy  Program  for  Refugees  with 
Assimilation  Difficulties,  40985^0991 


Refugee  Microenterprise  Development  Program; 
correction,  40991 

Securities  and  Exctiange  Commission 

.  NOTICES 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  41027-41030 
Depository  Trust  Co.,  41030-41031 
Fixed  Income  Clearing  Corp.,  41031 
National  Association  of  Securities  Dealers,  Inc.,  41032- 

41033 
New  York  Stock  Exchange,  Inc.,  41033-41035 
Philadelphia  Stock  Exchange,  Inc.,  41035-41036 

Small  Business  Administration 

PROPOSED  RULES 

Small  business  size  standards: 
Nomnanufacturer  rule;  waivers — 
Small  arms  ammunition  manufacturing;  termination, 
40820-40821 
NOTICES 

Disaster  loan  areas: 
West  Virginia,  41036 
West  Virginia;  correction,  41037 

State  Department 

NOTICES 

Gifts  to  Federal  employees  from  foreign  governments;  list; 
correction,  41045 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration  > 

Treasury  Department 

See  Internal  Revenue  Service 
NOTICES 

Meetings: 
United  States  Postal  Service,  President's  Commission, 
41043 


Separate  Parts  In  This  issue 

Part  II 

Labor  Department,  41047-41049 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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this  section  of  the  FEDERAL  REGISTER 
dontains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
go  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soW  by 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMErn-  OF  AGRICULTURE 

Natural  Resources  Conservation 
^rvice 

TJCFR  Part  652 

Technical  Service  Provider  Assistance 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  rulemaking  amends  the 
technical  service  provider  assistance 
interim  final  rule  published  in  the 
Federal  Register  on  November  21,  2002, 
by  providing  a  limited  exception  to  the 
certification  and  payment  requirements 
when  the  Department  is  partnering  with 
State,  local,  or  tribal  governments  to 
carry  out  its  duties  to  provide  technical 
seocvices. 

DATES:  Effective  date:  July  9,  2003. 
Conunents  on  this  amendment  must  be 
received  by  August  8,  2003. 

ADDRESSES:  Send  comments  by  mail  to 
Melissa  Hammond,  Technical  Service 
Provider  Coordinator,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  DC  20013,  or  by  e-mail  to: 
ine/issa.haininon£/@usda.gov,  Attention: 
Technical  Service  Provider  Assistance. 
This  interim  final  rule  may  also  be 
accessed  via  the  Internet  through  the 
NRCS  homepage  at  http:// 
www.nrcs.usda.gov,  by  selecting  Farm 
Bill  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Hammond,  Technical  Service 
Provider  Coordinator,  Strategic  Natiural 
Resource  Issues  Staff,  NRCS,  P.O.  Box 
2890,  Washington,  DC  20013-2890; 
telephone:  (202)  720-6731;  fax:  (202) 
720-3052;  submit  e-mail  to: 
gary.gross@usda.gov,  Attention: 
Technical  Service  Provider  Assistance. 

SUPPLEMENTARY  INFORMATION: 


Discussion 

This  amendment  is  effective  on  the 
date  published  in  the  Federal  Register 
in  order  to  address  the  technical  service 
delivery  needs  this  fiscal  year.  The 
Department  follows  the  Administrative 
Procediu«  Act  (APA)  rulemaking 
procedures  specified  in  5  U.S.C.  553  in 
the  development  of  Departmental 
regulations.  The  APA  provides 
exceptions  to  its  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures  on  the  basis  that 
they  are  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  The 
Department  has  determined  that,  under 
5  U.S.C,  553(b)(B)  good  cause  exists  for 
dispensing  with  the  notice  and  public 
comment  procedures  for  this  rule.  Good 
cause  exists  because  this  interim  final 
rule  preserves  historical  means  of 
working  with  governmental  entities 
necessary  to  carry  out  technical 
services.  Not  providing  for  traditional 
relationships  in  carrying  out  technical 
services  will  result  in  delay  in  carrying 
out  technical  services  and  therefore 
implementation  of  the  Farm  Bill 
conservation  programs. 

It  is  not  practical  or  in  the  public 
interest  to  delay  implementation  of  the 
technical  service  provider  process 
estabhshed  as  a  resuh  of  the  Farm 
Seciuity  and  Rural  Investment  Act  of 
2002  (2002  Farm  BUI).  The  2002  Farm 
Bill  authorized  several  conservation 
programs  and  provided  substantial 
funding  to  implement  the  programs.  In 
order  to  accomplish  implementation, 
significant  teclmical  services  from  the 
private  sector  and  public  agencies  are 
needed.  Without  moving  expeditiously 
to  engage  public  agencies  in  addressing 
this  workload  this  fiscal  year,  the 
technical  assistance  funds  will  not  be 
available  for  program  participants  to 
plan  and  apply  needed  conservation 
practices  during  the  ciurent  fiscal  year. 
This  exception  facilitates  this  critical 
implementation. 

This  limited  exception  does  not 
reflect  a  change  in  the  Department's 
commitment  to  developing  a  private 
sector  techniccil  service  provider 
industry.  The  Department  remains 
committed  to  developing  private  sector 
technical  service  providers.  Also,  this 
exception  does  not  lower  the  technical 
standards  public  agencies  must  meet  in 
order  to  be  qualified  to  provide 
technical  services  through  contribution 


agreements.  Through  this  amendment, 
the  Department  is  reaffirming  its 
commitment  to  the  certification  process 
as  set  forth  in  7  CFR  part  652  while  at 
the  same  time  recognizing  the  long- 
standing, imique.  and  prmiuctive 
relationships  the  Department  has  had 
with  those  agencies  in  deUvering 
technical  services  by  providing  for  an 
exception  to  the  certification  process 
under  certain  limited  circumstances  and 
conditions. 

This  limited  exception  does  not 
change  the  qualifications  or  technical 
requirements  for  providing  technical 
services.  The  only  change  is  the  method 
used  to  recognize  those  qualifications. 
Public  agencies  have  qualified  technical 
staff  to  provide  technical  services.  The 
limited  exception  in  the  rule  allows  for 
the  efficient  and  effective  recognition  of 
those  qualifications. 

All  comments  submitted  during  this 
rulemaking  will  be  considered  during 
promulgation  of  a  final  rule. 

Section  1242  of  the  Food  Seciuity 
Act.  as  amended  by  the  Farm  Security 
and  Riu-al  Investment  Act  of  2002  (2002 
Farm  Bill),  require  that  the  Secretary 
establish  a  system  for  approving 
individuals  and  entities  to  provide 
technical  assistance  to  implement 
conservation  programs  under  Title  XII 
of  the  Food  Security  Act  of  1985. 

At  7  CFR  part  652,  the  Department  set 
forth  a  process  to  approve  individuals, 
private-sector  entities,  and  public 
agencies  as  technical  service  providers 
through  a  technical  service  provider 
certification  process.  In  this  rulemaking, 
the  Department  is  amending  7  CFR  part 
652  to  provide  for  a  limited  exception 
to  the  certification  and  payment 
requirements  when  the  Department  is 
partnering  with  State,  local,  or  tribal 
governments  to  assist  the  Department  in 
carrying  out  its  duties  to  provide 
technical  services.  This  limited 
exception  is  necessary  in  order  to 
continue  the  Department's  long- 
standing, unique,  and  productive 
relationship  with  conservation  districts 
and  other  governmental  entities  in  the 
provision  of  technical  assistance.  This 
exception  is  only  appUcable  when  the 
Department  is  partnering  with  a  State, 
local,  or  tribal  government  in  carrying 
out  the  Department's  duties  to  provide 
technical  services.  When  a 
governmental  entity  seeks  to  compete 
for  procurement  contracts,  or 
cooperative  agreements  with  the 
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Department,  or  seeks  to  provide 
technical  services  directly  to  a 
participant  as  a  technical  service 
provider,  the  certification  requirements 
of  7  CFR  part  652  apply. 

The  Department  has  limited  this 
exception  to  governmental  entities  and 
declined  to  expand  the  exception  to 
non-governmental  organizations  and 
others  for  several  reasons.  First,  the 
limited  purpose  of  this  amendment  was 
to  preserve  and  recognize  the 
Department's  long-standing,  productive 
partnership  with  conservation  districts 
and  other  governmental  entities  that 
have  been  critical  in  the  Department's 
delivery  of  technical  assistance. 
Government  entities  share  the  same 
general  mission  as  the  Department  as 
they  exist  to  serve  the  public.  In 
addition,  by  carving  out  a  limited 
exception,  the  Department  also 
maintains  the  integrity  of  the 
certification  process  as  set  forth  in  7 
CFR  part  652,  which  seeks  to  treat  all 
parties  who  wish  to  provide  technical 
"services  similarly.  Moreover,  the 
Department  believes  that  it  would  be 
difficult  to  justify  further  expanding  this 
exception  in  order  to  include  particular 
groups  within  the  private  sector  and  not 
others. 

During  the  Dust  Bowl  days  of  the 
1930s,  Congress  declared  soil  and  water 
conservation  a  national  priority,  and 
established  the  Soil  Erosion  Service  to 
provide  temporary  emergency  assistance 
by  soil  and  climate  experts.  The  success 
of  this  effort  led  to  the  establishment  of 
a  permanent  agency,  the  Soil 
Conservation  Service,  now  the  Natural 
Resources  Conservation  Service  (NRCS). 
Since  the  Federal  government  alone 
coidd  not  solve  the  problems  faced  by 
farmers  and  ranchers,  the  challenge  was 
to  determine  a  way  to  maintain  a  central 
national  corps  of  erosion  control 
expertise,  while  enabling  local  units  of 
government,  individuals,  counties, 
States,  and  tribes  to  take  the  lead  in 
solving  the  problems  of  soil  erosion. 

To  encourage  landowners  to  adopt 
and  promote  land-conservation 
initiatives,  in  1936,  the  United  States 
Department  of  Agriculture  (USD A) 
created  a  template  for  St&te  legislatures 
to  consider  iii  establishing  conservation 
districts  called  the  Standard  State  Soil 
Conservation  District  Law.  The 
conservation  district  was  classified  as  a 
"special  district."  It  had  limited 
piuposes,  unlike  a  unit  of  general 
government,  such  as  a  county  or  city. 
The  powers  of  the  district  included 
conducting  surveys  and  research, 
disseminating  information,  conducting 
demonstrations  of  conservation 
practices,  and  carrying  out  prevention 
and  control  measures. 


The  organization  of  conservation 
districts  began  after  State  legislatures 
passed  laws  based  on  the  1936  standard. 
Fifty-two  states  and  territories  have 
adopted  conservation  district 
legislation,  allowing  landowners  to 
create  their  own  districts.  Many  Native 
American  tribes  have  also  established 
conservation  districts. 

Integral  to  the  functioning  of  the 
conservation  district  are  three-way 
mutual  agreements  between  the 
Secretary  of  Agriculture,  State  and 
territorial  governors  or  their  designees, 
and  each  conservation  district.  Through 
the  mutual  agreements,  USD  A  works 
with  conservation  districts  to  secure 
local  guidance  and  gain  approval  for 
local  delivery  of  conservation  programs 
on  the  Nation's  private  lands.  Also, 
NRCS  enters  into  cooperative  working 
agreements  with  conservation  districts 
to  define  cooperation  between  NRCS 
and  conservation  districts  in  the 
conservation  of  natural  resources. 
Trained  NRCS  conservationists  work 
with  individual  fanners  and  ranchers, 
through  conservation  districts,  to  solve 
their  specific  conservation  problems. 

Districts  are  governed  by  a  board  of 
directors  who  are  owners  or  occupiers 
of  land  within  the  conservation  district, 
and  are  locally  elected  or  appointed. 
Additionally,  each  board  may  appoint 
several  nonvoting  associate  directors. 
Board  members  carry  out  conservation 
activities  within  the  district  and  meet 
regularly  to  conduct  business. 

Conservation  district  employees  hired 
by  the  district,  such  as  district 
managers,  clerks,  conservationists,  and 
technicians,  aid  in  carrying  out 
conservation  activities.  All  conservation 
district  employees  are  critical  members 
of  the  local  field  office  conservation 
team,  and  work  directly  and 
cooperatively  with  NRCS. 

District  employees  obtain  training  and 
engineering  job  approval  authority  from 
NRCS  to  carry  out  conservation 
planning  and  conservation  practice 
implementation.  They  generally  work 
under  the  direct  technical  guidance  of 
NRCS.  Conservation  planning  and 
application  carried  out  by  conservation 
district  employees  must  meet  NRCS 
policy,  procedures,  standards,  and 
specifications  and  is  subject  to  ongoing 
quality  assurance.  This  relationship,  or 
team  effort,  between  NRCS  and 
conservation  districts  dates  back  more 
than  60  years  to  the  formation  of 
districts,  and  constitutes  a  unique,  long- 
standing, well-accepted,  and  successful 
partnership  for  addressing  the 
conservation  needs  within  the  district. 

NRCS  desires  to  continue  this 
relationship  with  conservation  districts 
and  to  approve  conservation  district 


employees  to  provide  technical  services 
through  cooperative  working 
agreements  between  NRCS  and 
conservation  districts,  provided  that  the 
conservation  district  employees  meet 
the  requisite  criteria  for  providing 
technical  services.  In  order  for 
conservation  district  employees  to  be 
approved  to  provide  technical  service 
provider  technical  services  in 
partnership  with  the  Department,  they 
must  meet  the  requirements  and  skill 
levels  established  in  the  cooperative 
working  agreements  prior  to  being 
covered  imder  the  terms  of  the 
.cooperative  working  agreements. 

Tne  cooperative  working  agreements 
will  clearly  describe  the  terms  and 
conditions  for  conservation  district 
employees  to  provide  technical  services, 
including  items  such  as  meeting  NRCS 
standards  and  specifications  for 
technical  services  and  compliance  with 
applicable  laws  and  regulations.  When 
the  Department  is  contributing  financial 
resources  through  a  partnership  with  a 
conservation  district,  such  a 
relationship  must  be  memorialized  by  a 
contribution  agreement  which  sets  forth 
all  the  terms  and  conditions  of  the 
relationship,  including  scope  of  work,   • 
compliance  virith  standards  and 
applicable  laws,  etc.  Conservation 
districts  must  contribute  at  least  50 
percent  of  the  resources  needed  for 
implementing  the  contribution 
agreement. 

While  NRCS  has  a  unique 
relationship  with  conservation  districts, 
NRCS  also  has  existing  relationships 
with  many  other  natural  resource 
related  public  agencies  and  tribal 
agencies  interested  in  providing 
technical  services  in  partnership  with 
the  Department.  Many  public  agencies 
have  unique  training  and  experience 
related  to  the  delivery  of  specific 
conservation  technical  services  that 
match  the  needs  for  technical  services 
needed  to  plan  and  implement 
conservation  systems  and  practices.  To 
maintain  those  relationships,  and  to 
develop  new  relationships,  NRCS  may 
approve  other  public  agency  and  tribal 
agency  employees  to  provide  technical 
services  through  the  use  of  memoranda 
of  understanding  (MOU)  between  NRCS 
and  those  natural  resource  related 
agencies  interested  in  partnering  with 
the  Department  to  provide  technical 
services,  provided  that  the  public 
agency  employees  meet  the  requisite 
criteria  for  providing  technical  services. 
In  order  for  public  agency  employees  to 
be  approved  to  provide  techniceil  service 
provider  technical  services  in 
partnership  with  the  Department,  under 
the  terms  of  the  MOU,  they  must  first 
meet  the  requirements  and  skill  levels 
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established  in  the  MOU.  As  is  the  case 
with  conservation  districts,  when  the 
Department  contributes  financial 
BesouTces  through  a  partnership  with 
public  and  tribal  agencies,  the 
Department  will  enter  into  a 
contribution  agreement  memorializing 
and  setting  fordi  the  terms  of  the 
relationship.  Public  agencies  must 
contribute  at  least  50  percent  of  the 
technical  resources  needed  for 
implementing  the  contribution 
agreement. 

The  MOUs  and  contribution 
agreements  with  public  and  tribal 
agencies  will  reflect  the  terms  and 
conditions  for  the  public  agency 
employees  to  provide  technical  services 
as  technical  service  providers,  including 
ifems  such  as  meeting  USDA  standards 
and  specifications,  compliance  with 
applicable  laws  and  regulations  and 
other  apphcable  terms.  Public  and  tribal 
agencies  providing  technical  service 
provider  assistance  are  liable  for  the 
technical  services  provided  by  their 
employees  and  must  warrant  the 
tdchnical  services  provided. 

Regulatory  Certifications 


40753 


Executive  Order  12866 

Pursuant  to  Executive  Order  12866 
(58  FR  51735,  October  4,  1993),  it  has 
been  determined  that  this  interim  final 
rule  is  a  significant  regulatory  action, 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 
Pursuant  to  Section  6(a)(3)  of  Executive 
Order  12866,  NRCS  conducted  an 
economic  analysis  of  the  potential 
impacts  associated  with  the  interim 
final  rule  for  Technical  Service  Provider 
Assistance  pubhshed  in  the  Federal 
Register  on  November  21,  2002,  and 
included  the  analysis  as  part  of  a 
Regulatory  Impact  Analysis  document 
prepared  for  that  interim  final  rule.  The 
provisions  of  this  interim  final  rule  do 
not  alter  the  analysis  that  was  originally 
prepared.  A  copy  of  the  analysis  is 
available  upon  request  fi-om  Gary  Gross, 
Resoince  Conservationist,  Natural 
Resoiu-ces  Conservation  Service,  P.O. 
Box  2890,  Washington,  DC  20013-2890; 
or  by  e-mail  to  gary.gross@usda.gov, 
Attention:  Technical  Service  Provider 
Assistance — Economic  Analysis;  or  at 
the  following  web  address:  http:// 
www.nrcs.  usda.gov. 

Executive  Order  12988 

This  interim  final  rule  has  been 
reviewed  in  accordance  with  Executive 
Order  12988.  The  provisions  of  this 
interim  final  rule  are  not  retroactive. 
The  U.S.  Department  of  Agriculture 
(USDA)  has  not  identified  any  State  or 
local  laws  that  are  in  conflict  with  this 


regulation,  or  that  would  impede  full 
implementation  of  this  rule.  In  the  event 
that  such  conflict  is  identified,  the 
provisions  of  this  interim  final  rule 
preempt  State  and  local  laws  to  the 
extent  that  such  laws  are  inconsistent 
with  this  rule. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Secretary  of  Agricultm^  is  not  required 
by  5  U.S.C.  553  or  any  otksr  provision 
of  law  to  publish  a  notice  of  proposed 
rulemaking  with  respect  to  the  subject 
matter  of  this  rule. 

National  Environmental  Policy  Act 

The  regulations  promulgated  by  this 
rule  do  not  authorize  any  action  that 
may  affect  the  human  environment. 
Accordingly,  an  analysis  of  impacts 
under  the  National  Environmental 
Policy  Act,  42  U.S.C.  4321  et  seq.,  has 
not  been  performed.  This  interim  final 
rule  will  help  implement  new  and 
existing  USDA  conservation  programs, 
which  are  subject  to  the  environmental 
analyses  pursuant  to  the  National 
Environmental  Policy  Act. 

Paperwork  Reduction  Act 

Section  2702  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  requires 
that  the  promulgation  of  regulations  and 
the  administration  of  Title  II  of  said  Act, 
which  authorizes  the  use  of  certified 
technical  service  providers,  be  carried 
out  without  regard  to  Chapter  35  of  Title 
44  of  the  United  States  Code  (commonly 
knovra  as  the  Paperwork  Reduction 
Act).  Accordingly,  these  regulations, 
related  forms,  and  other  information 
collection  activities  needed  to  establish 
payment  rates  under  these  regulations, 
are  not  subject  to  review  by  the  Office 
of  Management  and  Budget  under  the 
Paperwork  Reduction  Act. 

NRCS  is  committed  to  compliance 
with  the  Government  Paperwork 
Elimination  Act  (GPEA)  and  the 
Freedom  to  E-File  Act,  which  require 
government  agencies,  in  general,  to 
provide  the  public  with  Ae  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible,  and  to"  NRCS  in 
particidar.  The  forms  and  other 
information  collection  activities 
required  for  participation  in  technical 
services  delivery  imder  the  technical 
service  provider  assistance  rule, 
amended  by  this  rule,  are  not  fully 
implemented  for  the  pubhc  to  conduct 
business  with  NRCS  electronically. 
However,  the  required  standard  forms 
discussed  in  this  rule  will  be  available 
electronically  through  the  USDA 
eForms  Web  site,  at  http:// 


www.sc.egov.usda.gov.  for  downloading. 
The  regulation  wrill  be  available  at  the 
NRCS  homepage  at  http:// 
www.nrcs.usda.gov. 

Unfunded  Mandates  Reform  Act  of  1995 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4,  NRCS  assessed  the  effects  of 
this  rulemaking  action  on  State,  local, 
and  tribal  governments,  and  the  public. 
This  action  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments, 
or  anyone  in  the  private  sector; 
therefore,  a  statement  under  Section  202 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  is  not  required. 

Federal  Crop  Insurance  Reform  and 
Department  of  Agriculture 
Reorganization  Act  of  1 994 

Pursuant  to  Section  304  of  the 
Department  of  Agricultiue 
Reorganization  Act  of  1994,  Public  Law 
104-354.  USDA  classified  this  interim 
final  rule  as  not  major. 

Civil  Rights  Impact  Analysis 

A  Civil  Rights  Impact  Analysis  was 
completed  for  the  interim  final  rule  for 
Technical  Service  Provider  Assistance 
published  in  the  Federal  Register  on 
November  21,  2002.  The  provisions  of 
this  interim  final  rule  do  not  alter 
analysis  that  was  originally  prepared. 
The  review  revealed  no  factors 
indicating  any  disproportionate  adverse 
civil  rights  impacts  for  participants  in 
NRCS  programs  and  services  who  are 
minorities,  women,  or  persons  with 
disabilities.  A  copy  of  this  analysis  is 
available  upon  request  from  Gary  Gross, 
Resource  Conservationist,  Natural 
Resources  Conservation  Service,  P.O. 
Box  2890.  Washington.  DC  20013-2890; 
or  by  e-mail  to  gary.gross@usda.gov. 
Attention:  Technical  Service  Provider 
Assistance — Civil  Rights  Impact 
Analysis;  or  at  the  following  web 
address:  http://www.nrcs.usda.gov. 

List  of  Subjects  in  7  CFR  Part  652 

Natural  Resources  Conservation 
Service,  Soil  conservation.  Technical 
assistance,  Water  resources. 

■  For  the  reasons  stated  in  the  preamble, 
the  Natiu^l  Resources  Conservation 
Service  hereby  amends  Title  7  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

■  Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  part  652  is  amended 
by  adding  a  new  section,  652.8,  to 
subpart  A. 
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PART  652— TECHNICAL  SERVICE 
PROVIDER  ASSISTANCE  ^ 

■  1.  The  authority  citation  for  part  652  is 
revised  to  read  as  follows: 

Authority:  16  U.S.C.  3842,  7  U.S.C.  6962a. 

■  2.  Subpart  A  is  amended  by  adding  a 
new  §  652.8  to  read  as  follows: 


§652.8    Limited  Exception  to  Certification 
Requirements  for  State,  Local  and  TiitMl 
Government  Partners. 

(a)  In  carrying  out  its  duties  to  deliver 
technical  services,  the  Department  may 
enter  into  agreements,  as  provided  for 
below,  with  State,  local,  and  tribal 
governments  (including  conservation 
districts)  approving  such  governmental 
entities  to  provide  technical  services 
when  the  Department  determines  that 
such  a  partnership  is  an  effective  means 
to  provide  technical  services. 

(b)  In  the  case  of  conservation 
districts,  the  cooperative  working 
agreements  between  NRCS  and  the 
conservation  districts  will  be  amended 
to  ensure  that  district  employees  have 
the  requisite  training  or  experience  in 
order  to  provide  technical  services.  For 
other  governmental  entities,  the 
Department  will  enter  into  memoranda 
of  understanding  to  ensure  that 
employees  of  the  governmental  entity 
have  the  requisite  training  or  experience 
to  carry  out  the  technical  services.  The 
governmental  entity  is  not  required  to 
be  certified  under  the  provisions  of  this 
regiilation  in  order  to  provide  technical 
services  nor  do  the  other  provisions  of 
this  regulation  apply  to  any  partnership 
relationship  entered  into  under  the 
authority  of  this  section.  The 
responsibilities  of  the  parties  will  be   • 
governed  by  the  terms  of  the  cooperative 
working  agreement  or  the  memoranda  of 
understanding  and  the  contribution 
agreement,  if  any. 

(c)  Any  cooperative  working 
agreement  entered  into  with  a 
conservation  district  or  any  memoranda 
of  understanding  entered  into  with  a 
State,  local,  or  tribal  government  will  set 
forth  the  specific  terms  of  the 
Department's  approval  of  such  an  entity 
to  provide  technical  services  in 
partnership  with  the  Department,  as 
well  as  the  scope  of  the  relationship.  If 
the  Department  is  providing  any 
financial  resources  to  effectuate  such  a 
partnership,  the  Department  will  use  a 
contribution  agreement  to  memorialize 
the  relationship,  which  will  include  in 
its  terms  the  requirement  that  any 
technical  services  provided  will  meet 
NRCS  standards  and  specifications. 
Conservation  districts  and  other 
governmental  entities  must  contribute  at 


least  50  percent  of  the  resources  needed 
for  implementing  the  contribution 
agreement. 

(d)  Governmental  entities  that  are 
technical  service  providers  shall  not  be 
eligible  to  receive  payment  under  a 
program  contract  or  agreement  for 
technical  services  provided  to  a  program 
participant  if  the  governmental  entity 
has  entered  into  a  memorandum  of 
understanding  or  contribution 
agreement  under  this  section  to  provide 
technical  services  to  that  program 
participant. 

Signed  in  Washington,  DC,  on  June  27, 
2003. 

Bruce  I.  Knight, 

Chief,  Natural  Resources  Conservation 
Service. 

[FR  Doc.  03-17260  Filed  7-8-03;  8:45  am] 

BUJJNQ  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

I. 

7  CFR  Part  993 

[Docket  No.  FV03-993-2 IFR] 

Dried  Prunes  Produced  in  California; 
Temporary  Suspension  of  the  Prune 
Reserve  and  the  Voluntary  Producer 
Prune  Plum  Diversion  Provisions 

AGENCY:  Agricultinal  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  rule  suspends  the  prune 
reserve  and  the  volimtary  producer 
prune  plum  diversion  provisions  in  the 
California  Dried  Prune  Marketing  Order 
(order)  and  the  administrative  rules  and 
regulations  related  to  volume  control 
restrictions  for  a  five-year  period.  The 
order  regulates  the  handling  of  dried 
prunes  produced  in  California  and  is 
administered  locally  by  the  Pnme 
Marketing  Committee  (PMC). 
Suspension  of  these  provisions  will 
ensure  that  volume  control  restrictions 
would  not  be  implemented  under  these 
provisions.  Dining  the  five-year 
suspension  period,  the  industry  will 
have  the  opportimity  to  determine 
whether  these  provisions  should  be 
modified,  terminated,  or  continue 
imchanged.  In  the  absence  of  additional 
rulemaking  to  modify  or  terminate  these 
provisions,  they  would  come  back  into 
effect  automatically  at  the  end  of  the 
five-year  period. 

DATES:  Effective  August  1,  2003,  through 
July  31,  2008.  Comments  received  by 
September  8,  2003  will  be  considered 
prior  to  issuance  of  a  final  rule. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Stop  0237, 
Washington.  DC  20250-0237;  Fax:  (202) 
720-8938;  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  dining  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.htmI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Van  Diest,  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  or  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Ch-der  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993  (7  CFR  part  993), 
both  as  amended,  regulating  the 
handling  of  dried  prunes  produced  in 
California,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
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Act,  any  handler  subject  to  an  order  may 
file  with  USDA  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
Vith  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
"review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

j  This  rule  suspends  for  five  years  all 
provisions  in  the  order  and 
administrative  rules  and  regulations 
concerning  the  prune  reserve  and 
volimtary  producer  pnme  plum 
diversion.  These  changes  were 
imanimously  recommended  by  the 
I*MC.  This  action  is  needed  to  ensure 
that  reserve  percentages  would  not  be 
established,  and  that  a  prune  pliun 
diversion  program  would  not  be 
implemented  piusuant  to  these 
provisions.  During  the  five-year 
suspension  period,  the  industry  will 
have  the  opportunity  to  determine 
whether  these  provisions  shoiUd  be 
modified,  terminated,  or  remain 
unchanged. 

Marketing  Order  Authority  To  Suspend 

jSection  993.90(a)  states  in  part:  "The 
Secretary  shall  terminate  or  suspend  the 
operation  of  any  or  all  of  the  provisions 
of  this  subpart,  whenever  he/she  finds 
that  such  provisions  do  not  tend  to 
effectuate  the  declared  policy  of  the 
act." 

Volume  Regulation  Provisions 

Section  993.54  of  the  order  provides 
authority  for  volume  regulation  through 
establishing  salable  and  reserve 
percentages  of  prunes  received  by 
handlers  (prune  reserve).  When  the 
prune  reserve  is  in  effect,  the  salable 
percentage  of  the  California  prune  crop 
may  be  sold  to  any  market  while  the 
reserve  percentage  must  be  held  by  the 
handlers  for  the  account  of  the  PMC. 
Reserve  prunes  may  be  sold  to  meet 
either  domestic  or  foreign  trade  demand 
or  for  use  in  ouUets  noncompetitive 
with  normal  outlets  for  salable  prunes. 
Net  proceeds  from  sales  of  reserve 
primes  are  ultimately  distributed  to 
producers.  The  prune  reserve  is 
desired  to  promote  orderly  marketing 
conditions,  stabilize  prices  and 
supplies,  and  improve  producer  returns. 


Voluntary  Prune  Plum  Diversion 
Program 

Section  993.62  of  the  order  authorizes 
a  producer  diversion  program,  which 
prune  producers  may  use  when  a  prune 
reserve  is  implemented.  Section  993.162 
of  the  administrative  rules  and 
regulations  specifies  implementing 
procedures.  Under  the  producer 
diversion  program,  any  prune  producer 
may  divert  prune  pliuns  of  his  own 
production  for  eligible  purposes  and 
receive  a  diversion  certificate  from  the 
PMC.  The  certificate  may  be  submitted 
to  any  handler  in  lieu  of  reserve  prunes 
and  the  handler  may  apply  the  quantity 
represented  by  the  certificate  towards 
his  reserve  obligation.  Participation  in 
this  program  would  reduce  a  producer's 
expenses  to  convert  prune  plums  into 
dried  prunes  that  would  ultimately  be 
placed  in  a  relatively  low  value  prune 
reserve. 

Background  and  Action  Taken 

The  pnme  reserve  was  last 
implemented  in  1974  and  the  producer 
diversion  program  was  last  used  in 
1971.  These  programs  were 
controversial  in  the  1970s  and  have 
become  increasingly  so  since  then. 
Some  of  the  independent  pnme 
handlers  who  are  also  prune  producers 
now  oppose  any  regulatory  marketing 
restrictions  because  they  want  to  sell  all 
of  the  prunes  they  have  produced.  If 
additional  tonnage  is  needed,  such 
handlers  would  buy  prunes  from  other 
producers  to  meet  their  market  demand. 
In  addition,  if  a  prune  reserve  is 
implemented,  it  may  require  these 
handlers  to  contract  for  additional 
tonnage  in  order  to  meet  their  reserve 
obligation. 

Recently  in  2001,  when  the  PMC 
recommended  using  supply  control 
techniques,  some  of  the  independent 
handlers  and  producers  opposed  the  use 
of  these  programs.  Ultimately,  the 
supply  control  programs  were  not 
implemented  at  that  time.  Also,  some  in 
the  industry  do  not  support  the  use  of 
these  supply  control  provisions  because 
the  industry  has  successfully  reduced 
crop  sizes  Uu-ough  other  means. 

Through  industry  and  USDA  funded 
tree  pull  programs,  the  industry  has 
removed  over  18,000  acres  of  prune 
plum  trees;  thus  reducing  the  aimual 
prune  production  by  at  least  27,000  tons 
of  pnmes  over  the  five-year  suspension 
period. 

During  the  five-year  suspension 
period,  the  industry  will  have  the 
opportimity  to  either  recommend  that 
these  provisions  be  terminated  through 
rulemaking  procedures,  or  recommend 
modifications  to  the  provisions  to  make 


them  more  acceptable  to  all  segments  of 
the  industry.  In  the  interim,  the 
suspension  of  these  provisions  would 
ensm^  that  these  provisions  are  not 
implemented.  In  the  absence  of  any 
additional  action,  the  provisions  wiU 
automatically  come  back  into  effect  at 
the  end  of  the  suspension  period. 

The  PMC  imanimously  recommended 
this  action  at  an  April  3,  2003.  meeting. 
This  interim  final  rule  suspends 
§§993.21d,  993.36(i),  993.54,  993.55, 
993.56,  993.57,  993.58,  993.59,  993.62, 
993.65  of  the  order,  and  §§  993.156, 
993.157,  993.158,  993.159,  993.162. 
993.165  and  993.172(e)  of  the 
administrative  rules  and  regulations  in 
effect  under  the  order.  Portions  of 
§§993.33  and  993.41(b)  of  the  order  and 
portions  of  §§993. 173(a)(6), 
993.173(b)(3),  and  993.173(c)(1)  of  the 
administrative  rules  and  r^ulations  are 
also  suspended.  These  sections  of  the 
order  and  administrative  rules  and 
regulations  pertain  to  the  various 
requirements  of  the  prune  reserve  and 
producer  diversion  programs. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Industry  Profile 

There  are  approximately  1,205 
producers  of  dried  prunes  in  the 
production  area  and  approximately  21 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000  and  small 
agricultural  service  firms  are  defined  as 
those  having  annual  receipts  of  less  than 
$5,000,000. 

Eight  of  the  21  handlers  (38  percent) 
shipped  over  $5,000,000  worth  of  dried 
prunes  and  could  be  considered  large 
handlers  by  the  Small  Business 
Administration.  Thirteen  of  the  21 
handlers  (62  percent)  shipped  less  than 
$5,000,000  worth  of  dried  prunes  and 
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could  be  considered  small  handlers.  An 
estimated  32  producers,  or  less  than  3 
percent  of  the  1,205  total  producers, 
would  be  considered  large  growers  with 
annual  incomes  over  $750,000.  The 
majority  of  handlers  and  producers  of 
California  dried  prunes  may  be 
classified  as  small  entities. 

Summary  of  Rule  Change 

This  rule  suspends  for  five  years  all 
provisions  in  the  order  and 
administrative  rules  and  regulations 
concerning  the  prune  reserve  and 
volimtary  producer  diversion  programs. 
These  supply  control  programs  have 
been  and  continue  to  be  controversial  in 
the  industry.  Furthermore,  the  industry 
has  successfully  reduced  crop  sizes 
through  other  means.  Through  industry 
and  USD  A  funded  tree  pull  programs, 
over  18,000  acres  of  prune  plum  trees 
have  been  removed,  reducing 
production  by  at  least  27,000  tons  over 
the  five-year  suspension  period. 

This  action  would  ensure  that  the 
reserve  and  diversion  volume  control 
programs  are  not  implemented  for  the 
period  of  the  suspension.  During  the 
five-year  suspension  period,  the 
industry  will  have  the  opportunity  to 
determine  whether  these  provisions 
should  be  modified,  terminated,  or 
remain  the  same.  In  the  absence  of 
further  rulemaking,  these  provisions 
will  automatically  come  back  into  effect 
at  the  end  of  the  suspension  period. 
Authority  to  suspend  thes9  provisions 
of  the  marketing  order  and 
administrative  rules  and  regulations  is 
provided  in  §993. 90(a)  of  the  order. 

Impact  of  Regulation 

Regarding  the  impact  of  this  rule  on 
affected  entities,  this  action  could 
reduce  the  reporting  and  recordkeeping 
burden  on  California  pnme  handlers 
and  producers  and  reduce  some  of  the 
PMC's  administrative  costs.  Although 
the  prune  reserve  and  producer 
diversion  programs  have  not  been 
implemented  since  the  1970's  and 
handlers  and  producers  have  not  been 
required  to  file  reports  pertaining  to 
these  programs,  suspending  these 
provisions  would  reduce  the  potential 
reporting  biirden  on  handlers  and 
producers.  Suspension  of  the  provisions 
eliminates  the  possibility  of  requiring 
handlers  and  producers  to  file  reports 
associated  widi  the  programs.  It  would 
also  reduce  some  of  the  potential  PMC 
administrative  costs  of  managing  these 
programs.  The  PMC  estimates  that  21 
California  pnme  handlers  would  be 
subject  to  these  provisions  and  to  filing 
reports  pertaining  to  these  programs. 
Also,  if  a  producer  diversion  program 
was  implemented,  it  is  estimated  that  as 


many  as  300  producers  would  file  forms 
applicable  to  this  program.  If  handlers 
filed  reports  under  the  prune  reserve 
program,  their  estimated  burden  would 
be  57  hours.  If  growers  filed  reports 
under  the  diversion  program,  their 
estimated  burden  would  be  75.58  hours. 
Thus,  there  is  a  potential  for  reducing 
the  estimated  annual  burden  of  132.58 
hours.  The  benefits  of  this  interim  final 
rule  would  apply  to  all  pnme  handlers 
and  producers,  regardless  of  their  size  of 
operation. 

The  forms  applicable  to  these 
programs  are  as  follows:  (1)  Form  PMC 
4.1,  Reserve  Prunes  Held — Handler;  (2) 
Form  PMC  4.2,  Pnme  Reserve  Tonnage 
Sales  Agreement;  (3)  Form  PMC  4.5. 
Certificate  of  Insurance  Coverage;  (4) 
Form  PMC  5.1,  Notice  of  Proposed 
Intent  to  Store  Reserve  Primes;  (5)  Form 
PMC  8.44,  Request  for  Replacement  of 
Draft;  (6)  Form  PMC  8.443,  Claim  for 
Reserve  Pool  Proceeds;  (7)  Form  PMC 
9.1,  Notification  of  Desire  for  Deferment 
of  Reserve  Withholding;  (8)  Form  PMC 
10.1,  Application  for  Prune  Plum 
Diversion;  (9)  No  form  nimiber.  Proof  of 
Diversion;  and  (10)  No  form  number. 
Notification  of  Report  of  Diversion. 

It  should  be  noted  that  if  the  PMC 
determines  this  action  is  having  an 
unfavorable  impact  on  the  industry,  it 
could  meet  and  recommend  rescinding 
the  suspension.  Also,  as  previously 
mentioned,  the  provisions  would 
automatically  come  back  into  effect  at 
the  end  of  the  suspension  period. 

Alternatives  Considered 

The  PMC  and  industry  members 
discussed  at  the  PMC's  April  3,  2003, 
meeting  different  alternatives  to  this 
action.  The  PMC  discussed  the 
possibility  of  amending  the  marketing 
order  provisions  relating  to  reserve  and 
producer  diversion  programs  but 
determined  it  would  prefer  to  eliminate 
the  prune  reserves  and  producer 
diversion  provisions  from  the  order  and 
administrative  ndes  and  regulations  in 
a  more  timely  fashion.  During  the 
suspension,  the  industry  will  have  the 
opportunity  to  consider  possible  order 
amendments  to  these  volume  control 
provisions.  Another  alternative  woidd 
be  to  terminate  the  marketing  order. 
Many  on  tlie  PMC  and  in  the  industry 
deemed  termination  too  drastic  an 
action  and  preferred  to  preserve  the 
marketing  order  and  make  necessary 
changes  to  it  to  meet  current  industry 
needs  and  to  reflect  ciurent  industry 
marketing  practices. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  applicable  forms  being 
suspended  by  this  rule  were  approved 
previously  by  the  Office  of  Management 


and  Budget  and  assigned  OMB  No. 
0581-0178.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

In  admtion,  USDA  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
rule. 

The  PMC's  April  3,  2003,  meeting 
where  this  issue  was  deliberated  was 
widely  publicized  throughout  the  pnme 
industry  and  all  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations.  Like  all  PMC  meetings, 
this  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  their  views  on  these 
issues.  Finally,  interested  persons  are 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
these  changes  on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  60-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  rule.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

After  consideration  of  all  relevant 
material  presented,  including  the  PMC's 
recommendation,  and  other 
information,  it  is  found  that  the 
provisions  being  suspended  would  not 
tend  to  effectuate  the  declared  policy  of 
the  Act  during  the  August  1,  2003. 
through  July  31,  2008. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  uimecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  shoidd  be 
implemented  as  soon  as  possible  so 
California  dried  prune  producers  and 
handlers  can  plan  accordingly;  (2)  this 
rule  relaxes  requirements  in  die  order 
and  administrative  rules  and  regiUations 
related  to  volume  control  activities;  (3) 
these  changes  were  unanimously 
recommended  at  a  public  meeting  and 
interested  parties  had  an  opportimity  to 
provide  input;  and  (4)  a  60-day 
comment  period  is  provided  and  all 
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comments  received  will  be  considered 
irior  to  finalization  of  this  rule. 

t  of  Subjects  in  7  CFR  Part  993 

Marketing  agreements,  Plums,  Prunes, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 

PART  99a— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 


k  1.  The  authority  citation  for  7  CFR  part 
993  continues  to  read  as  follows: 

j  Authority:  7  U.S.C.  601-674. 

■  2.  In  Part  993,  §§  993.21d,  993.54, 
993.55.  993.56,  993.57,  993.58,  993.59. 
993.62,  993.65,  993.156,  993.157, 
^93.158,  993.159,  993.162,  993.165,  and 
993.172(e)  are  suspended  in  their 
^tirety. 

§  993.33    [Suspended  in  part] 

4  3.  In  the  first  sentence  of  §  993.33,  the 
Words,  "salable  and  reserve  percentages, 
and  on  any  matters  pertaining  to  the 
dontrol  or  disposition  of  reserve  prunes 
or  to  prune  plum  diversion  pursuant  to 
§  993.62,"  are  suspended. 

■  4.  In  §  993.36,  paragraph  (i)  is 
suspended. 

§993.41    [Amended] 

d  5.  Section  993.41  is  amended  as 
mllows: 

■  a.  Suspending  paragraph  {b){2)  in  its 
entirety. 

■I  b.  Suspending  the  words  "and  reserve" 
in  paragraph  (b)(3).  ' 

■  c.  Suspending  words  "v«thout  regard 
to  possible  diversions  of  prune  plums  by 
producets"  in  paragraph  (b)(4). 

■  d.  Suspending  paragraphs  (b)(10), 
(b)(ll),  and  (b)(l2)  in  their  entirety. 

§993.173    [Amended] 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Docket  No.  CE196;  Speciar  Condition*  No. 
23-136-SC] 

Special  Conditions:  CenTex 
Aerospace,  inc:  Rayttieon/Beech 
Model  58,  installation  of  Full  AuttKMlty 
Digital  Engine  Control  (FADEC) 
System  and  the  Protection  of  ttie 
System  From  the  Effects  of  High 
Intensity  Radiated  Fields  (HiR^ 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 


■  'e.hi! 


I  §  993.173.  paragraph  (a)(6)  the 
vrards  "itemized  as  to  salable  and  reserve 
prunes  by  category"  are  suspended  and 
in  paragraph  (c)(1)  the  words  "and  the 
tonnage  of  reserve  prunes  by  size  in  each 
category;"  are  suspended. 

Dated:  July  2.  2003. 
A.  I.  Yates, 

Administrator,  Agricuhural  Marketing 
Service. 

(PR  Doc.  03-17276  Filed  7-8-03;  8:45  am) 

BIUJNG  COOe  3410-<B-P 


SUMMARY:  These  special  conditions  are 
issued  to  CenTex  Aerospace.  Inc.:  7805 
Karl  May  Drive;  Waco,  Texas  76708  for 
modifications  to  the  Raytheon/Beech 
Model  58  airplane.  The  airplanes, 
modified  by  CenTex.  will  have  a  novel 
or  imusual  design  feat\u-e(s)  associated 
with  the  installation  of  engines  that  use 
an  electronic  engine  control  system  in 
place  of  the  engine's  mechanical  system. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  this 
design  feature.  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is:  June  9.  2003. 

Comments  must  be  received  on  or 
before  August  8,  2003. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration  (FAA). 
Regional  Counsel.  ACE-7.  Attention: 
Rules  Docket.  Docket  No.  CE196.  901 
Locust.  Room  506.  Kansas  City, 
Missouri  64106,  or  delivered  in 
duplicate  to  the  Regional  Counsel  at  the 
above  address.  Comments  must  be 
marked:  Docket  No.  CE196.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Wes 
Ryan,  Federal  Aviation  Administration, 
Aircraft  Certification  Service,  Small 
Airplane  Directorate.  ACE-111.  901 
Locust.  Room  301.  Kansas  City. 
Missoiui  64106;  telephone:  816-329- 
4127.  fax:  816-329-4090. 
SUPPt£MENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable  because  these 


procediu^s  woidd  significantly  delay 
issuance  of  the  design  approval  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  special  condition 
number  and  be  submitted  in  duplicate 
to  the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  by  the  Administrator.  The 
special  conditions  may  be  changed  in 
light  of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
sununarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE196."  The  postcard  will 
be  date  stamped  and  retiuued  to  the 
commenter. 

Background 

On  December  9,  2002.  CenTex 
Aerospace  applied  for  a  Supplemental 
Type  Certificate  to  modify  the 
Raytheon/Beech  Model  58.  The 
modified  Model  58  Baron  will  be 
powered  by  two  reciprocating  engines 
equipped  with  electronic  engine  control 
systems  with  full  authority  capability  in 
place  of  the  hydromechanical  control 
systems. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21.  §  21.17,  CenTex  Aerospace  must 
show  that  the  modified  Model  58  Baron 
meets  the  applicable  provisions  of  the 
original  certification  basis  of  the  Model 
58.  as  listed  on  Type  Certificate  No. 
3A16  issued  June  18.  1957;  exemptions, 
if  any;  and  the  special  conditions 
adopted  by  this  rulemaking  action.  The 
model  58  was  originally  certified  imder 
CAR  3.  as  amended  to  May  15.  1956. 
and  Paragraphs  23.1385(c).  23.1387(a) 
and  23.1387(e)  of  FAR  Part  23  as 
amended  by  Amendment  23-12.  Noise 
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certification  under  FAR  Part  36, 
Amendment  36-10  for  Model  58  S/N 
TH-1090  and  after  with  applicable 
equivalent  safety  findings:  CAR  3.387 
for  Model  58  and  58A  (all  serials).  For 
Models  58  and  58A,  S/N  TH-1  through 
TH-1471,  TH-1476,  TH-1487,  TH- 
1489.  TH-1498  equipped  per  Beech  Kit 
Dwg.  58-5012  or  Models  58  and  58A, 
TH-1472  through  TH-1475,  TH-1477 
through  TH-1486.  TH-1488,  TH-1497, 
TH-1499  and  after,  equipped  per  Beech 
Dwg.  58-000059  or  Beech  Kit  Dwg.  58- 
5012,  compliance  with  ice  protection 
has  been  demonstrated  with  FAR  23.775 
of  Amendment  23-7;  23.773,  23.929  and 
23.1419  of  Amendment  23-14;  23.1309 
of  Amendment  23-17;  23.1325,  23.1327, 
23.1351.  23.1357  and  23.1547(e)  of 
Amendment  23-20;  23.1416.  23.1559 
and  23.1583(h)  of  Amendment  23-23 
and  25.1323(e)  of  FAR  25  dated 
February  1,  1965. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
[i.e.,  14  CFR  part  23)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  modified  Model  58  Baron 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  11.19,  are  issued  in 
accordance  with  §  11.38,  and  become 
part  of  the  certification  basis  for  the 
supplemental  type  certification  basis  in 
accordance  with  §  21.17(a)(2).  Special 
conditions  are  initially  applicable  to  the 
model  for  which  they  are  issued.  Should 
the  supplemental  type  certificate  be 
amended  in  the  future  to  include  other 
models  that  are  listed  on  the  same  type 
data  sheet  and  incorporate  the  same 
novel  or  imusual  design  features,  the 
special  conditions  would  also  apply 
imder  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

The  Raytheon/ Beech  Model  58  Baron, 
modified  by  CenTex,  Inc.,  will 
incorporate  the  following  novel  or 
unusual  design  feature^: 

The  Raytheon/Beech  Model  58  Baron 
airplane  modified  by  CenTex,  Inc.,  will 
use  an  engine  that  includes  an 
electronic  control  system  with  full 
authority  digital  engine  control  (FADEC) 
capability. 

Many  advanced  electronic  systems  are 
prone  to  either  upsets  or  damage,  or 
both,  at  energy  levels  lower  than  analog 
systems.  The  increasing  use  of  high 
power  radio  frequency  emitters 
mandates  requirements  for  improved 
high  intensify  radiated  fields  (HIRF) 
protection  for  electrical  and  electronic 
equipment.  Since  the  electronic  engine 
control  system  used  on  the  modified 


Raytheon/Beech  Model  58  Baron  will 
perform  critical  functions,  provisions 
for  protection  from  the  effects  of  HIRF 
should  be  considered  and.  if  necessary, 
incorporated  into  the  airplane  design 
data.  The  FAA  policy  contained  in 
Notice  8110.71,  dated  April  2,  1998. 
establishes  the  HIRF  energy  levels  that 
airplanes  will  be  exposed  to  in  service. 
The  guidelines  set  forth  in  this  Notice 
are  the  result  of  an  Aircraft  Certification 
Service  review  of  existing  policy  on 
HIRF.  in  light  of  the  ongoing  work  of  the 
Aviation  Rulemaking  Advisory 
Committee  (ARAC)  Electromagnetic 
Effects  Harmonization  Working  Group 
(EEHWG).  The  EEHWG  adopted  a  set  of 
HIRF  environment  levels  in  November 
1997  that  were  agreed  upon  by  the  FAA, 
JAA,  and  industry  pjirticipants.  Asi  a 
result,  the  HIRF  environments  in  this 
notice  reflect  the  environment  levels 
recommended  by  this  working  group. 
This  notice  states  that  a  FADEC  is  an 
example  of  a  system  that  should  address 
the  HIRF  environments. 

Even  though  the  control  system  will 
be  certificated  as  part  of  the  engine,  the 
installation  of  an  engine  with  an 
electronic  control  system  requires 
evaluation  due  to  the  possible  effects  on 
or  by  other  airplane  systems  (e.g.,  radio 
interference  with  other  airplane 
electronic  systems,  shared  engine  and 
airplane  power  sources).  The  regulatory 
requirements  in  14  CFR  part  23  for 
evaluating  the  installation  of  complex 
systems,  including  electronic  systems, 
are  contained  in  §  23.1309.  However, 
when  §  23.1309  was  developed,  the  use 
of  electronic  control  systems  for  engines 
was  not  envisioned;  therefore,  the 
§  23.1309  requirements  were  not 
applicable  to  systems  certificated  as  part 
of  the  engine  (reference  §  23.1309(f)(1)). 
Also,  electronic  control  systems  often 
require  inputs  from  airplane  data  and 
power  sources  and  outputs  to  other 
airplane  systems  (e.g.,  automated 
cockpit  powerplant  controls  such  as 
mixture  setting).  Although  the  parts  of 
the  system  that  are  not  certificated  with 
the  engine  could  be  evaluated  using  the 
criteria  of  §  23.1309.  the  integral  nature 
of  systems  such  as  these  makes  it 
unfeasible  to  evaluate  the  airplane 
portion  of  the  system  without  including 
the  engine  portion  of  the  system. 
However,  §  23.1309(f)(1)  again  prevents 
complete  evaluation  of  the  installed 
airplane  system  since  evaluation  of  the 
engine  system's  effects  is  not  required. 

Therefore,  special  conditions  are 
proposed  for  the  CenTex  modified 
Raytheon/Beech  Model  58  Baron 
airplane  to  provide  HIRF  protection  and 
to  evaluate  the  installation  of  the 
electronic  engine  control  system  for 
compliance  with  the  requirements  of 


§  23.1309(a)  through  (e)  at  Amendment 
23-49. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Model  58 
Barons  modified  by  CenTex.  Inc.  Should 
CenTex  Aerospace  apply  at  a  later  date 
to  amend  the  supplemental  type 
certificate  to  incorporate  the  same  novel 
or  unusual  design  features  on  another 
model  listed  on  the  same  type  certificate 
data  sheet  as  the  Model  58  Baron,  the 
special  conditions  would  apply  to  that 
model  under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unifsual  design  features  on  one 
model,  the  Model  58  Baron,  of  airplane. 
It  is  not  a  rule  of  general  applicability, 
and  it  affects  only  the  applicant  who 
applied  to  the  FAA  for  approval  of  these^ 
features  on  the  airplane. 

Under  standard  practice,  the  effective 
date  of  final  special  conditions  would 
be  30  days  after  the  date  of  publication 
in  the  Federal  Register.  However  the 
FAA  finds  that  good  cause  exists  to 
make  these  special  conditions  effective 
upon  issuance. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

■  The  authority  citation  for  these  special 
conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  21.16  and  21.101;  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  supplemental  type 
certification  basis  for  Raytheon/Beech 
Model  58  Baron  airplanes  modified  by 
CenTex,  Inc. 

1.  High  Intensity  Radiated  Fields 
(HIRF)  Protection.  In  showing 
compliance  with  14  CFR  part  21  and  the 
airworthiness  requirements  of  14  CFR 
part  23,  protection  against  hazards 
caused  by  exposure  to  HIRF  fields  for 
the  full  authority  digital  engine  control 
system,  which  performs  critical 
functions,  must  be  considered.  To 
prevent  this  occurrence,  the  electronic 
engine  control  system  must  be  designed 
and  installed  to  ensure  that  the 
operation  and  operational  capabilities  of 
this  critical  system  are  not  adversely 
affected  when  the  airplane  is  exposed  to 
high  energy  radio  fields. 

At  this  time,  the  FAA  and  other 
airworthiness  authorities  are  unable  to 
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precisely  define  or  control  the  HIRF 
energy  level  to  which  the  airplane  will 
be  exposed  in  service;  therefore,  the 
FAA  hereby  defines  two  acceptable 
interim  methods  for  complying  with  the 
requirement  for  protection  of  systems 
that  perform  critical  functions. 
I  (1)  The  applicant  may  demonstrate 
mat  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
Vrhen  the  aircraft  is  exposed  to  the 
External  HIRF  threat  environment 
defined  in  the  following  table: 


showing  compliance  with  this 
requirement. 

Issued  in  Kansas  City,  Missouri  on  June  9 
2003. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-17249  Filed  7-8-03;  8:45  an»] 
BHOJNG  CODE  4S10-13-P 


10  kHz-100  kHz 
100  kHz-500  kHz 
500  kHz-2  MHz  .... 

2  MHz-30  MHz 

30  MHz-70  MHz  ... 
70  MHz-100  MHz  . 
100  MHz-200  MHz 
200  MHz-^00  MHz 
400  MHz-700  MHz 
700  MHz-1  GHz  ... 

'i  GHz-2  GHz  

2  GHz-4  GHz  

4  GHz-6  GHz  

6  GHz-8  GHz  

aGHz-12GHz  

12  GHz-18  GHz  .... 
ia  GHz— 40  GHz  .. 


50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 


50 

50 

50 

100 

50 

50 

100 

100 

50 

100 

200 

200 

200 

200 

300 

200 

200 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-165-AD;  Amendment 
39-13225^  AD  2003-14-06] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-200,  -200C,  -300,  -400,  and 
-500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


j^The  field  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values. 

I  (2)  The  applic£mt  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per  meter 
peak  electrical  strength,  without  the 
benefit  of  airplane  structural  shielding, 
in  the  frequency  range  of  10  KHz  to  18 
GHz.  When  using  this  test  to  show 
compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 
Data  used  for  engine  certification  may 
be  used,  when  appropriate,  for  airplane 
certification. 

2.  Electronic  Engine  Control  System. 
The  installation  of  the  electronic  engine 
control  system  must  comply  with  the 
requirements  of  §  23.1309(a)  through  (e) 
at  Amendment  23-46.  The  intent  of  this 
requirement  is  not  to  re-evaluate  the 
inherent  hardware  reliability  of  the 
control  itself,  but  rather  determine  the 
effects,  including  environmental  effects 
addressed  in  §  23.1309(e),  on  the 
airplane  systems  and  engine  control 
system  when  installing  the  control  on 
the  airplane.  When  appropriate,  engine 
certification  data  may  be  used  when 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737- 
200,  -200C,  -300,  -400,  and  -500  series 
airplanes.  This  action  requires  repetitive 
inspections  for  cracking  of  certain  lap 
splices,  and  corrective  action  if 
necessary.  This  action  is  necessary  to 
detect  and  correct  fatigue  cracks  in  the 
lap  joints  and  consequent  rapid 
decompression  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  July  14,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  14, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  8,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  RiUes  Docket  No.  2003-NM- 
165-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-165-AD"  in  the 


subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  SeatUe,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duong  Tran,  Aerospace  Engineer, 
Airfi^e  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6452;  fax  (425)  917-6590. 
SUPPl.£MENTARY  INFORMATION:  The  FAA 
recently  received  a  report  of  a 
significant  number  of  cracks  along  the 
fuselage  skin  lap  joint  on  a  Boeing 
Model  737-300  series  airplane  with 
35,710  total  flight  cycles.  During 
scheduled  maintenance,  fatigue  cracks 
were  foimd  on  a  lap  joint  of  the  skin  that 
extends  from  aft  of  the  flight  deck  to  the 
wing  front  spar  just  above  the  passenger 
windows.  Some  of  the  cracks  linked  up 
to  form  a  10- inch  crack.  The  premature 
cracks  were  attributed  to  delaminated 
skin  doublers.  Improper  processing 
during  phosphoric  anodize  application 
of  the  skin  panel  is  the  cause  of  the 
delaminated  skin  doublers.  This 
condition,  if  not  corrected,  could  result 
in  fatigue  cracks  in  the  lap  joints  and 
consequent  rapid  decompression  of  the 
airplane. 

The  improperly  processed  panels 
were  installed  on  certain  airplanes 
during  manufacturing  and  were 
available  to  the  remaining  airplanes  as 
spare  parts.  Therefore,  Model  737-200, 
-200C,  -300,  -400,  and  -500  series 
airplanes  may  be  subject  to  the 
identified  unsafe  condition. 

Related  Ridemaking  Activity 

We  have  issued  several  ADs  to  require 
inspections  of  lap  joints;  however,  those 
inspections  are  not  required  until 
various  times  defined  in  those  ADs, 
which  are  substantially  longer  than  the 
compliance  time  threshold  of  this  AD 
such  that  those  compliance  times  do  not 
provide  a  sufficient  level  of  safety  to 
address  the  identified  unsafe  condition. 

In  addition,  on  June  26,  2003,  we 
issued  a  supplemental  notice  of 
proposed  rulemaking.  Rules  Docket  No. 
98-NM-ll-AD  (68  FR  39485,  July  2, 
2003).  That  proposed  AD  would  apply 
to  certain  Boeing  Model  737  series 


J  . 
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airplanes  including  those  affected  by 
this  AD,  and  would  require,  among 
other  things,  repetitive  inspections  for 
cracking  of  the  same  bonded  skin  panels 
addressed  in  this  AD  to  detect 
delamination  of  the  skin  doublers  (tear 
straps)  from  the  skin  panels.  That 
proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  Boeing  Service  Bulletin  737-53- 
1179.  Revision  2,  dated  October  25, 
2001. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Service  Bulletin  737-53-1179, 
Revision  2,  dated  October  25,  2001.  That 
service  bulletin  describes  procedures 
for,  among  other  things,  a  one-time 
internal  inspection  for  discrepancies 
(including  cracks,  corrosion,  and 
delamination  of  skin  doublers]  of  the 
lap  joints  on  both  sides  of  the  airplane, 
and  repair  of  any  cracking  found. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  repetitive 
external  detailed  inspections  for  cracks 
of  the  fuselage  skin  at  the  upper  row  of 
fasteners  on  all  the  lap  joints  from  body 
station  (BS)  259  to  BS  1016.  hispection 
of  the  lap  joints  underneath  the  wing-to- 
body  fairing  is  not  required  by  this  AD. 
This  AD  also  provides  for  optional 
terminating  action  for  the  repetitive 
inspections.  This  optional  terminating 
action  consists  of  the  one-time  internal 
inspection  described  in  the  service 
bulletin  discussed  previously. 

Difference  Between  Proposed  Rule  and 
Service  Bulletin  , 

Although  the  service  bulletin 
specifies  that  operators  may  contact  the 
manufacturer  for  disposition  of  certain 
repair  conditions,  this  AD  requires 
operators  to  repair  those  conditions  per 
a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Interim  Action 

We  consider  this  AD  interim  action. 
As  stated  previously,  we  have  issued  a 
related  proposed  AD  that  is  intended  to 
require,  among  other  things,  additional 
Inspections  defined  in  Boeing  Service 
Bulletin  737-53-1179.  This  new  AD 
provides  for  those  additional 
inspections  as  optional  terminating 


action  for  the  repetitive  inspections 
required  by  this  AD.  However,  the 
planned  compliance  time  for  additional 
inspections  would  allow  enough  time  to 
provide  notice  and  opportunity  for  prior 
public  comment  on  the  merits  of  the 
modification. 

Changes  to  14  CFR  Part  39/Efiiect  on  the 
AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  the  FAA's 
airworthiness  directives  system.  The 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance  (AMOCs).  Because  we  have 
now  included  this  material  in  part  39, 
only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-165-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 


Determination  of  Rule's  Effective  Date        Regulatory  Impact 


Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportxmity  for  prior  public  conmient 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  conunents  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin  . 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 


The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "si^ificant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 
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iPART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
■39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 

directive: 

2003-14-60    Boeing:  Amendment  39-13225. 
Docket  2003-NM-165-AD. 

Applicability:  Model  737-200.  -200C. 
-300,  -400,  and  -500  series  airplanes; 
certificated  in  any  category;  line  numbers  292 
through  2947  inclusive. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracks  in  the 
lap  joints  and  consequent  rapid 
decompression  of  the  airplane,  accomplish 
the  following: 

laspectioii 

I  (a)  At  the  applicable  time  specified  in 
jparagraph  (a)(1)  or  (a)(2)  of  this  AD:  Do  an 
external  detailed  inspection  for  cracks  of  the 
fuselage  skin  at  the  upper  row  of  fasteners  on 
all  the  lap  joints  from  body  station  (BS)  259 
to  BS  1016.  Inspection  of  the  lap  joints 
underneath  the  wing-to-body  fairing  is  not 
required  by  this  paragraph.  Repeat  the 
itispection  at  intervals  not  to  exceed  500 
flight  cycles,  until  the  terminating  action 
Specified  in  paragraph  (b)  of  this  AD  has  been 
accomplished. 

i  (1)  For  line  numbers  611  through  2869 
i^Klusive:  Inspect  before  the  accumulation  of 
20,000  total  flight  cycles  on  the  airplane,  or 
within  20  days  after  the  effective  date  of  this 
4D.  whichever  occurs  later.^ 

(2)  For  line  numbers  292  through  610 
iiclusive  and  2870  through  2947  inclusive: 
Inspect  before  the  accumulation  of  20,000 
total  flight  cycles  on  the  airplane,  or  within 
90  days  after  the  effective  date  of  this  AD. 
whichever  occurs  later. 
iNote  1:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Terminating  Action 

;(b)  For  airplanes  identified  in  paragraph 
y(l)  of  this  AD.  accomplishment  of  the  one- 
time internal  inspection  for  discrepancies 
(including  cracks,  corrosion,  and 
delamination  of  the  skin  doublers)  of  the  skin 
panels,  as  shown  in  Table  2  of  Figure  2  of 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-53-1179,  Revision  2, 
dated  October  25,  2001,  terminates  the 
repetitive  inspection  requirements  of 
paragraph  (a)  of  this  AD.  (For  Zone  A.  an 
internal  inspection  is  required.  For  Zone  B, 


(aid 


either  an  internal  or  external  inspection  is 
permissible.) 

(c)  For  airplanes  identified  in  paragraph 
(a)(2)  of  this  AD,  accomplishment  of  the  one- 
time internal  inspection  for  discrepancies  of 
the  skin  panels,  as  shown  in  Table  3  of 
Figure  2  of  the  Accomplishment  Instructions 
Boeing  Service  Bulletin  737-53-1179, 
Revision  2,  dated  October  25.  2001. 
terminates  the  repetitive  inspection 
requirements  of  paragraph  (a)  of  this  AD.  (For 
Zone  A,  an  internal  inspection  is  required. 
For  Zone  B.  either  an  internal  or  external 
inspection  is  permissible.) 

Coirective  Action 

(d)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a),  (b),  or 
(c)  of  this  AD:  Before  further  f.ight,  repair  in 
accordance  with  Boeing  Service  Bulletin 
737-53-1179,  Revision  2,  dated  October  25, 
2001.  except  as  provided  by  paragraph  (e)  of 
this  AD. 

(e)  Where  Boeing  Service  Bulletin  737-53- 
1179,  Revision  2,  dated  October  25,  2001. 
specifies  contacting  Boeing  for  appropriate 
action:  Before  further  flight,  repair  in 
accordance  with  a  method  approved  by  the 
Manager.  Seattle  Aircraft  Certification  Office 
(AGO).  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Seattle  ACO.to 
make  such  findings.  For  a  repair  method  to 
be  approved,  the  approval  must  specifically 
reference  this  AD. 

Alternative  Methods  of  Compliance 

(f)(i)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  ACO,  FAA.  is  authorized  to 
approve  alternative  methods  of  compliance 
(AMOCs)  for  this  AD. 

(2)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD.  if  it  is  approved  by  a 
Boeing  Company  Designated  Engineering 
Representative  (DER)  who  has  been 
authorized  by  the  Manager.  Seattle  ACO,  to 
make  such  findings. 

Incorporation  by  Reference 

'  (g)  Except  as  otherwise  provided  in  this 
AD.  the  actions  must  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-53-1179. 
Revision  2,  dated  October  25.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  fix»m  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW..  suite 
700.  Washington.  DC. 

Eflective  Date 

(h)  This  amendment  becomes  effective  on 
July  14.  2003. 


Issued  in  Renton.  Washington,  on  July  4 
2003.  •    J    • 

Vi  L.  Upsld, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-17432  Filed  7-«-03;  8:45  am] 
BlUiNC  CODE  4»10-13-U 


DEPARTMENT  OF  TRANiSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2003-15074;  Airspace 
Docket  No.  03-ACE-42] 

Modification  of  Class  E  Airspacs; 
Cedar  Rapids,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation 
of  effective  date. 


SUMMARY:  This  doounent  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at  Cedar 
Rapids,  lA. 

EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C IXDT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City.  MO  64106;  telephone: 
(8ien  329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  May  9,  2003  (68  FR  24868). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  4.  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  June  25, 
2003. 

Anthony  D.  Roetzel, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  03-17250  Filed  7-8-03;  8:45  am] 
BIUJNG  COOC  4910-19-11 
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14  CFR  Part  71 

[Docket  No.  FAA-2003-15075;  Airspace 
Docket  No.  03-ACE-43] 

Modification  of  Class  E  Airspace; 
Valentine,  NE 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Valentine,  NE. 

EFFECTIVE  DATE:  0901  UTC.  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
publishes  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  May  19.  2003  (68  FR  26994). 
The  FAA  uses  the  direct  final 
rulemaking  procediu-e  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  conunent.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
imless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received  . 
vt^thin  the  comment  period,  the 
regulation  would  become  effective  on 
September  4,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City.  MO  on  June  25, 
2003. 

Anthony  D.  Roetzel, 

Acting  Manager.  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-17251  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

[Docket  No.  FAA-2003-15076;  Airspace 
Docket  No.  03-ACE-44] 

Modification  of  Class  E  Airspace; 
Kaiser,  MO 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  Airspace  at 
Kaiser,  MO. 

EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Miunper.  Air  Traffic  Division. 
Airspace  Branch.  ACE-520A,  DOT 
Regional  Headquarters  Building.  Federal 
Aviation  Administration.  901  Locus, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2524." 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  May  23,  2003  (68  FR  28122) 
and  subsequently  published  a  correction 
in  the  Federal  Register  on  Jime  3.  2003 
(68  FR  33231).  The  FAA  uses  the  direct 
final  rulemaking  procediu-e  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  conunent.  This  direct  final  rule 
advised  the  public  that  no  adverse 
conunents  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
September  4,  2003.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City,  MO  on  June  25, 
2003. 

Anthony  D.  Roetzel. 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

(FR  Doc.  03-17252  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


17  CFR  Part  71 

[Docket  No.  FAA-2003-15453;  Airspace 
Docket  No.  03-ACE-51] 

Modification  of  Class  E  Airspace; 
Elkhart,  KS 

agency:  Federal  Aviation  , 

Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

summary:  Area  Navigation  (RNAV) 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedures  (SL'VPs)  have  been 
developed  to  serve  Elkhart-Morton 
County  Airport.  Elkhart.  KS.  The 
Nondirectional  Radio  Beacon  (NDB) 
Runway  (RWY)  35  SIAP  serving  Elkhart- 
Morton  County  Airport  has  been 
amended.  This  action  modifies  Class  E 
airspace  at  Elkhart,  KS  to  the 
appropriate  dimensions  for  protecting 
aircraft  executing  the  approaches.  The 
Elkhart-Morton  County  Airport  airport 
reference  point  has  been  redefined  and 
is  incorporated  into  the  legal 
description  of  Elkhart.  KS  Class  E 
airspace. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  October  30,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  20.  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation,  Room  Plaza  401.  400 
Seventh  Street.  SW..  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15453/ 
Airspace  Docket  No.  03-ACE-51.  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  tiie  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C.  DOT 
Regional  Headquarters  Building.  Federal 
Aviation  Administration.  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
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Class  E  airspace  area  at  Elkhart,  KS. 
KNAV  (GPS)  RWY  4,  ORIGINAL  SIAP. 
RNAV  (GPS)  RWY  17,  ORIGINAL  SL\P. 
RNAV  (GPS)  Rwy  22,  ORIGINAL  SIAP, 
RNAV  (GPS)  RWY  35.  ORIGINAL  SIAP 
and  NDB  RWY  35,  AMENDMENT  1 
SIAP  have  been  developed  to  serve 
Elkhart-Morton  County  Airport,  Elkhart, 
KS.  The  Elkhart,  KS  controlled  airspace 
tnust  be  tailored  to  contain  aircraft 
executing  the  approach  procedures. 
This  action  modifies  Class  E  airspace 
extending  upward  from  700  feet  above 
ground  level  (AGL)  at  Elkhart,  KS.  An 
examination  of  controlled  airspace  for 
Elkhart,  KS  revealed  discrepancies  in 
the  Elkhart-Morton  Coimty  Airport 
airport  reference  point  used  in  the  legal 
description  for  the  Elkhart,  KS  Class  E 
airspace  area.  Class  E  controlled 
airspace  at  Elkhart,  KS  is  defined,  in 
part,  by  the  Elkhart-Morton  County 
Airport  airport  reference  point.  This 
action  corrects  discrepancies  between 
the  previous  and  revised  airport 
reference  points  by  modifying  the 
Elkhart,  KS  Class  E  airspace  area.  It 
incorporates  the  revised  Elkhart-Morton 
County  Airport  airport  reference  point 
into  the  Class  E  airspace  legal 
description  and  brings  the  airspace  area 
into  compliance  with  FAA  Order 
7400. 2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K. 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natiu«  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  Alter  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  dociunent  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  vvritten  notice  of  intent  to  submit 


such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
argiunents,  as  they  may  desire. 
Comments  that  provide  the  fectual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  io 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15453/Airspace 
Docket  No.  03-ACE-51."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
,  unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  PR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Fait  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  0.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  PR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E5    Elkhart,  KS 

Elkhart-Morton  County  Airport,  KS 

(Lat.  Sr^OD'OSTM.,  long.  101°52'48'W.) 
Elkhart  NDB 

(Lat.  37<'00'04'N.,  lo^g.  101°53'05'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiOiin  a  6.5-mile 
radius  of  Elkhart-Morton  County  Airport  and 
within  2.5  miles  each  side  of  the  172°  bearing 
from  the  Elkhart  NDB  extending  from  the  6.5- 
mile  radius  to  7  miles  south  of  the  airport. 


Issued  in  Kansas  City,  MO,  on  June  26,    » 
2003. 

Anthony  D.  Roetzel, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[PR  Doc.  03-17253  Filed  7-8-03:  8:45  am] 

BIUJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15363;  Airspace 
Docket  No.  03-AEA-3] 

RIN  2120-AA66 

Revision  of  Jet  Route  J-147 

agency:  Federal  Aviation 
Administration  (FAA),  EKDT. 
ACTION:  Final  rule. 


SUMMARY:  This  action  revises  Jet  Route 
147  (J-147)  by  realigning  the  segment  of 
the  route  that  extends  from  the  Beckley, 
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WV,  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  to  the  RHODE 
Intersection.  Specifically,  the  FAA  is 
realigning  J-147  from  the  Beckley,  WV, 
VORTAC  to  the  Greenbrier.  WV. 
VORTAC.  then  to  the  RHODE 
Intersection.  The  FAA  is  taidng  this 
action  because  the  ciurent  radial  from 
the  Beckley  VORTAC  to  the  RHODE 
Intersection  is  unusable  for  navigation. 
This  change  will  restore  use  of  J-147 
and  enhance  the  management  of  air 
traffic  in  the  affected  area. 

EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant.  Airspace  and  Rules  Division, 
ATA-400.  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

Aircraft  navigating  on  J-147  currently 
use  the  076°  radial  of  the  Beckley.  WV, 
VORTAC  for  the  route  segment  between 
Beckley  VORTAC  and  the  RHODE 
Intersection.  A  flight  inspection  has 
revealed  that  the  076°  radial  has  become 
unusable  for  navigation.  The  FAA 
issued  a  Notice  to  Airmen  informing 
aviation  users  that  this  segment  of  J-147 
is  vmusable.  The  FAA  is  realigning  j-  " 
147  in  order  to  by-pass  the  unusable 
radial  and  restore  the  route  to  service. 

The  Rule 

This  action  amends  14  CFR  part  71  by 
revising  a  segment  of  J-147  between  the 
Beckley  VORTAC  and  the  RHODE 
Intersection.  Due  to  limitations  of  the 
Beckley  VORTAC,  the  radial  between 
Beckley  and  RHODE  Intersection  is 
unusable  for  navigation.  Specifically, 
this  action  realigns  J-147  from  Beckley, 
WV.  VORTAC  to  Greenbrier.  WV. 
VORTAC,  then  to  RHODE  Intersection. 
This  alignment  will  bypass  the  unusable 
Beckley  radials  and  permit  restoration 
of  the  full  length  of  J-147  for  navigation. 
This  action  will  enhance  the 
management  of  air  traffic  in  the  affected 
area.  A  satisfactory  flight  inspection  of 
the  realigned  route  segment  has  been 
completed. 

Section  553(b)  permits  the  agency  to 
forego  notice  and  comment  rulemaking 
when  the  agency  finds  that  such  notice 
would  be  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  5  U.S.C. 
553(b).  In  this  instance,  the  full  length 
of  J-147  is  currently  unusable,  thus 
adopting  this  change  by  final  rule 
restores  J-147  to  use  in  its  entirety.  This 
enhances  safety  and  the  management  of 


the  airspace  system.  Thus  notice  and 
comment  in  this  instance  is  contrary  to 
the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regidation:  (1)  Is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  Department  of 
Transportation  (DOT)  Regidatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  regidatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Jet  routes  are  published  in  paragraph 
2004  of  FAA  Order  7400.9K,  dated 
August  30.  2002.  and  effective 
September  16.  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  jet  route  listed  in  this 
document  will  be  published 
subsequently  in  the  order. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administratiwi 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFRC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963Comp..  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  FAA  Order  7400.9K. 
Airspace  Designations  and  Reporting 
Points,  dated  August  30.  2002,  and 
effective  September  16.  2002.  is 
amended  as  follows: 

Paragraph  2004    Jet  Routes 

*         *         «         *         *  " 

)-147    [Revised] 

From  Beckley.  WV;  Greenbrier.  WV;  INT 
Greenbrier  064°  and  Casanova.  VA.  253° 
radials;  Casanova. 


Issued  in  Washington,  DC.  on  July  2.  2003. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  03-17362  Filed  7-8-03;  8:45  am] 

BILUNC  CODE  4»10-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  71 

[Docltet  No.  FAA-2003-15492;  Airspace 
Docket  No.  03-ANE-102] 

RIN  2120-AA66 

Minor  Revision  of  the  l.egai 
Description  of  VOR  Federal  Airway  V- 
167  in  the  Vicinity  of  Hyannis,  MA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  inakes-a  minor 
amendment  to  the  legal  description  of 
Very  High  Frequency  Omnidirectional 
Range  (VOR)  Federal  Airway  V-167. 
This  change  is  necessary  due  to  a  slight 
realignment  of  the  PEAKE  Intersection, 
which  is  a  fix  located  on  the  segment  of 
V-167  that  extends  between  the 
Providence,  RI.  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  and  the 
Marconi.  MA,  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME) 
facility.  The  realignment  of  the  PEAKE 
Intersection  requires  a  one  degree 
change  in  the  Marconi  VOR/DME  radial 
that  forms  the  PEAKE  hitersection.  This 
amendment  enhances  system  efficiency 
and  safety. 

EFFECTIVE  DATE:  0901  UTC,  September  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant.  Airspace  and  Rules  Division. 
ATA^OO,  Office  of  Air  Traffic  Airspace 
Management.  Federal  Aviation 
Administration.  800  Independence 
Avenue.  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  PEAKE  Intersection  is  a 
navigation  fix  located  along  the  segment 
of  V-167  that  extends  between  the 
Providence  VORTAC  and  the  Marconi 
VOR/DME.  PEAKE  also  serves  as  the 
initial  approach  fix  for  the  instrument 
landing  system  (ILS)  approach  to 
Runway  24  at  the  Vineyard  Haven 
Airport.  Martha's  Vineyard.  MA.  The 
PEAKE  Intersection  has  been  moved 
slightly  in  order  to  place  the  fix  directly 
on  the  straight-in  ILS  course  to  the 
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Vineyard  Haven  Airport.  As  a  result  of 
this  move,  the  Marconi  VOR/DME  radial 
that  is  used  to  form  the  PEAKE 
Intersection  must  be  shifted  by  one 
degree,  from  211°  to  212°. 

The  Rule 

I  This  action  amends  Title  14  CFR  part 
71  (part  71)  by  making  a  minor  change 
in  the  legal  description  of  VOR  Federal 
Amvay  V-167.  The  PEAKE  hitersection 

5 as  been  moved  slightly  in  order  to 
lign  the  fix  with  the  centerline  of  the 
ILS  fined  approach  course  to  Runway  24 
at  the  Vineyard  Haven  Airport,  MA.  Due 
to  this  move,  the  Marconi  VOR/DME 
radial  that  is  used  to  form  the  PEAKE 
Intersection  must  be  shifted  by  one 
degree,  from  211°  to  212°.  This  minor 
amendment  ensures  that  the  PEAKE 
Intersection  remains  properly  ahgned 
with  the  affected  segment  of  V-167,  and 
enhances  the  efficiency  and  safety  of 
aircraft  operations  in  the  area. 

I  Section  553(b)  permits  an  agency  for 
good  cause  to  forego  notice  and 
comment  rulemaking  when  such  action 
is  impracticable,  uimecessary,  or 
contrary  to  the  public  interest.  Since 
this  action  merely  involves  a  minor 
editorial  change  in  the  legal  description 
of  one  Federal  airway,  which  is 
necessary  for  system  efficiency  and 
safety,  and  does  not  involve  a  change  in 
the  dimensions  or  operating 
requirements  of  that  airspace,  I  find  that 
notice  and  public  procedvu^  under  5 
U.S.C.  553(b)  Eire  uimecessary. 

I  The  FAA  has  determined  that  this 
regulation  only  involves  an  estabUshed 
body  of  technical  regulations  for  which 
fi^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT, 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedines  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

Domestic  VOR  Federal  airways  are 
published  in  paragraph  6010(a)  of  FAA 
Order  7400.9K,  dated  August  30,  2002. 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71,1.  The  airway  listed  in  this  document 
will  be  pubhshed  subsequently  in  the 
order. 


List  of  Sub|ect8  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E,  AIRSPACE  AREAS; 
AIR  TRAFRC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Autiioritjr:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  l4 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6010(a)    Domestic  VOR  Federal 

Airways 

***** 

V-167    (Revised) 

From  Hancock,  NY;  INTT  Hancock  117°  and 
Kingston,  NY,  270°  radials;  Kingston;  INT 
Kingston  095°  and  Hartford,  CT,  269°  radials; 
Hartford;  Providence,  RI;  INT  Providence 
101°  and  Marconi,  MA,  212°  radials; 
Marconi;  INT  Marconi  346°  and  Kennebunk. 
ME,  161°  radials;  to  Kennebunk.  The  airspace 
outside  the  United  States  below  2,000  feet 
MSL.  including  the  portion  within  Warning 
Area  W-103,  is  excluded. 


Issued  in  Washington,  DC,  on  )uly  2.  2003. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
(FR  Doc.  03-17363  Filed  7-8-03;  8:45  am] 

BILLING  CODE  4910-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA  2002-13849;  Airspace 
Doclcet  No.  02-ASO-24] 

RIN  212&-AA66 

Revision  of  VOR  Federal  Airways  in 
the  Vicinity  of  Tuscaloosa,  AL 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


summary:  This  action  revises  the  legal 
descriptions  of  foui  Very  High 
Frequency  Omnidirectional  Range 
(VOR)  Federal  airways  that  include  the 
Tuscaloosa,  AL,  Very  High  Frequency 
Omnidirectional  Range/Tactical  Air 
Navigation  (VORTAC)  facility  in  their 
route  structures.  Currently,  the 
Tuscaloosa  VORTAC  and  the 
Tuscaloosa  Municipal  Airport  share  the 
same  name  and  location  identifier.  The 
fact  that  the  VORTAC  and  the  airport 
are  not  co-located  has  led  to  confusion 
among  users.  To  eliminate  this 
confusion,  the  Tuscaloosa  VORTAC  will 
be  renamed  "Crimson  VORTAC,"  and 
will  be  assigned  a  new  location 
identifier  "LDK."  This  rule  revises  the 
descriptions  of  VOR  Federal  Airways  V- 
18,  V-«6.  V-245.  and  V-41 7  to  reflect 
the  name  change  of  the  VORTAC. 
EFFECTIVE  DATE:  0901  UTC.  September  4, 
2003. 

FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
Gallant.  Airspace  and  Rules  Division. 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Tuscaloosa  VORTAC  is  located 
4.4  nautical  miles  northeast  of  the 
Tuscaloosa  Municipal  Airport, 
Tuscaloosa,  AL.  The  airport  and  the 
VORTAC  currently  share  the  same  name 
and  three-letter  location  identifier  (i.e., 
TCL).  The  FAA's  policy  regarding  the 
naming  of  navigation  aids  (NAVAID) 
states  that  a  "NAVAID  with  the  same 
name  as  the  associated  airport  should  be 
located  on  that  airport.  When  the 
retention  of  the  airport  name  at  an  off- 
airport  NAVAID  could  lead  to  a 
potentially  confusing  situation,  the 
NAVAID  name  should  be  changed." 
There  have  been  instances  where  the 
shared  name/location  identifier  at 
Tuscaloosa  has  resulted  in  confusion  in 
pilot/air  traffic  controller 
communications.  Since  the  airport  and 
the  VORTAC  are  both  located  in  an  area 
lacking  air  traffic  control  radar  coverage 
at  low  altitudes,  confusion  over  aircraft 
clearance  limits  andy'or  routing  could 
lead  to  a  situation  that  would 
compromise  aviation  safety.  To 
eliminate  future  confusion  and  enhance, 
safety,  the  FAA  has  determined  that  the 
Tuscaloosa  VORTAC  name  and 
identifier  should  be  changed. 

The  Rule 

This  action  amends  14  CFR  part  71  by 
revising  the  legal  descriptions  of  VOR 
Federal  Airways  V-18,  V-66,  V-245, 
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and  V-417,  which  include  the 
Tuscaloosa.  AL,  VORTAC  as  part  of 
their  route  structiues.  Currently,  the 
Tuscaloosa  VORTAC  and  the 
Tuscaloosa  Mimicipal  Airport  share  the 
same  name  and  location  identifier.  The 
fact  that  the  VORTAC  and  the  airport 
are  not  co-located  has  led  to  confusion 
among  users  and  presents  a  potential 
safety  problem.  In  order  to  alleviate  this 
problem,  the  "Tuscaloosa  VORTAC"  is 
being  renamed  the  "Crimson  VORTAC" 
and  its  location  identifier  is  being 
changed  to  "LDK."  This  rulemaking 
action  is  being  taken  to  change  all 
references  in  the  affected  VOR  Federal 
airway  route  descriptions  that  read 
"Tuscaloosa.  AL"  to  read  "Crimson. 
AL."  This  action  makes  an  additional 
minor  correction  to  the  legal  description 
for  V-66  by  adding  the  State 
abbreviation  "TX  '  following  the  first 
use  of  the  word  "Hudspeth."  This 
abbreviation  was  inadvertently  omitted 
in  the  previous  legal  description. 

Section  553(b)  permits  an  agency  for 
good  cause  to  forego  notice  and 
comment  rulemaking  when  such  action 
would  be  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  In  this 
instance,  the  FAA  finds  that  this  action 
is  needed  to  improve  safety  and 
eliminate  confusion.  Thus.  I  find  that 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26. 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  wrill  only  affect  air  traffic 
procediues  and  air  navigation,  it  is 
certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

VOR  Federal  airways  are  published  in 
paragraph  6010(a),  of  FAA  Order 
7400.9K,  dated  August  30,  2002.  and 
effective  September  16,  2002.  which  is 
incorporated  by  reference  in  14  CFR 
711-  The  VOR  Federal  airways  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 


Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050.1D,  Policies  and  ProcediUBs 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows:    * 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E,  AIRSPACE  AREAS; 
AIR  TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389, 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6010(a) 
Airways 


Domestic  VOR  Federal 


V-18    [Revised] 

From  Guthrie,  TX,  via  INT  Gutlirie  156° 
and  Millsap,  TX.  274°  radials;  Millsap;  Glen 
Rose,  TX;  Cedar  Creek,  TX:  Quitman.  TX; 
.Belcher,  LA:  Monroe,  LA;  Jackson.  MS; 
Meridian,  MS;  Crimson,  AL;  Vulcan,  AL; 
Talladega,  AL;  Atlanta,  GA;  Colliers.  SC; 
Charleston,  SC. 


V-66    [Revised] 

From  Mission  Bay,  CA;  Imperial,  CA;  13 
miles,  24  miles.  25  MSL;  Bard,  AZ;  12  miles. 
35  MSL;  INT  Bard  089°  and  Gila  Bend,  AZ. 
261°  radials;  46  miles,  35  MSL;  Gila  Bend; 
Tucson.  AZ.  7  miles  wide  (3  miles  south  and 
4  miles  north  of  centerline);  Douglas.  AZ; 
INT  Douglas  064°  and  Columbus.  NM.  277° 
radials;  Columbus;  El  Paso.  TX;  6  miles  wide; 
INT  El  Paso  109°  and  Hudspeth.  TX.  287° 
radials;  6  miles  wide;  Hudspeth;  Pecos.  TX; 
Midland.  TX;  INT  Midland  083°  and  Abilene. 
TX,  252°  radials;  Abilene;  to  Millsap.  TX. 
From  Crimson.  AL.  Brookwood.  AL; 
LaGrange.  GA;  INT  LaGrange  120°  and 


Columbus,  GA,  068°  radials;  INT  Columbus 
068°  and  Athens,  GA,  195°  radials;  Athens; 
Greenwood,  SC;  Sandhills.  NC;  Raleigh- 
Durham,  NC;  Franklin,  VA,  excluding  the 
airspace  above  13,000  feet  MSL  fixtm  the  INT 
of  Tucson,  AZ,  122°  and  Cochise,  AZ,  257° 
radials  to  the  INT  of  Douglas.  AZ,  064°  and 
Columbus,  NM.  277°  radials. 


V-245    [Revised] 

From  Alexandria.  LA,  via  Natchez,  MS; 
Jackson,  MS;  Bigbee,  MS;  INT  Bigbee  082° 
and  Crimson,  AL,  304°  radials;  to  Crimson. 
***** 

V-417    [Revised] 

From  Monroe,  LA,  via  INT  Monroe  105° 
and  Jackson,  MS,  256°  radials;  Jackson;  INT 
Jackson  111°  and  Meridian.  MS.  262°  radials; 
Meridian;  Crimson.  AL;  Vulcan.  AL;  Rome, 
GA;  INT  Rome  060°  and  Electric  City.  SC, 
274°  radials;  INT  Electric  City  274°  and 
Athens,  GA,  340°  radials;  Athens;  Colliers, 
SC;  Allendale,  SC;  to  Charleston.  SC. 
***** 

Issued  in  Washington.  EX],  on  July  2.  2003. 
Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  03-17361  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD9071] 

RIN  1545-BB78 

Effect  Of  Elections  in  Certain  Mluiti-step 
Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Final  and  temporary    , 
regulations. 


SUMMARY:  This  document  gives  effect  to 
section  338(h)(10)  elections  in  certain 
multi-step  transactions.  These 
regulations  affect  corporations  and  their 
shareholders.  The  text  of  the  teroporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  in 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  or  after  July  9,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.338(h)(10)-lT(h). 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Heins,  Mary  Goode  or  Reginald    ' 
Mombrun  at  (202)  622-7930  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 
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Background 

A.  Section  338    Generally 

In  the  case  of  any  qualified  stock 
purchase,  section  338  allows  a 
purchasing  corporation  to  elect  to  treat 
the  target  corporation  as  having  sold  all 
of  its  assets  at  the  close  of  the 
acquisition  date  at  fair  market  value  and 
then  treats  the  target  corporation  as  a 
new  corporation  Aat  purchased  all  of  its 
assets  as  of  the  beginning  of  the  day 
after  the  acquisition  date.  Section  338 
was  enacted  to  replace  former  section 
334(b)(2)  and  to  repeal  the  Kimbell- 
Diamond  doctrine.  See  H.R.  Rep.  No. 
97-760  at  536  (1982),  1982-2  C.B.  600, 
632  (reflecting  that  section  338  replaces 
"any  nonstatutory  treatment  of  a  stock 
purchase  as  an  asset  purchase  under  the 
Kimbell-Diamond  doctrine").  In 
Kitnbell-Diamond  Milling  Co.  v. 
Commissioner,  14  T.C.  74,  aff  d  per 
curiam,  342  U.S.  827  (1951),  the  court 
held  that  the  purchase  of  the  stock  of  a 
target  corporation  for  the  purpose  of 
obtaining  its  assets  through  a  prompt 
liquidation  should  be  treated  by  the 
purchaser  as  a  piuchase  of  the  target 
corporation's  assets  with  the  purchaser 
receiving  a  cost  basis  in  the  assets. 

B,  Revenue  Ruling  2001-46 

iRev.  Rul.  2001-46  (2001-2  C.B.  321) 
considers  whether  the  step  transaction 
doctrine  should  apply  to  treat  certain 
acquisitions  of  stock  of  a  target 
corporation  followed  by  mergers  of  the 
target  corporation  into  the  acquiring 
corporation  as  reorganizations  under 
section  368(a)(1)(A).  In  Situation  1  of 
that  ruling.  Corporation  X  owns  all  of 
the  stock  of  Corporation  Y.  Pursuant  to 
an  integrated  plan,  X  acquires  all  of  the 
stock  of  Corporation  T  in  a  statutory 
merger  of  Y  into  T  (the  "Acquisition 
Merger"),  with  T  siuviving.  In  the 
Acquisition  Merger,  the  T  shareholders 
exchange  their  T  stock  for 
consideration.  70  percent  of  which  is  X 
voting  stock  and  30  percent  of  which  is 
cash.  Following  the  Acquisition  Merger 
and  as  part  of  the  plan,  T  merges  into 
X  in  a  statutory  merger  (the  "Upstream 
Merger").  If  viewed  separately  from  the 
Upstream  Merger,  the  Acquisition 
Merger  would  qualify  as  a  qualified 
stock  pim:hase.  If  viewed  separately 
from  the  Acquisition  Merger,  the 
Upstream  Merger  would  qualify  as  a 
liquidation  described  in  section  332. 
However,  if  the  step  transaction 
doctrine  were  applied  to  the  Acquisition 
Merger  and  the  Upstream  Merger,  the 
integrated  transaction  would  be  treated 
as  an  integrated  acquisition  of  T's  assets 
by  X  in  a  single  statutory  merger 
qualifying  as  a  reorganization  under 
section  368(a). 


Considering  the  appropriate  treatment 
of  the  Acquisition  Merger  and  the 
Upstream  Merger,  Rev.  Rul.  2001-46 
examines,  among  other  authorities,  Rev 
Rul.  67-274  (1967-2  C.B.  141)  and  Rev. 
Rul.  90-95  (1990-2  C.B.  67).  In  Rev. 
Rul.  67-274,  a  corporation's  acquisition 
of  stock  of  a  target  corporation  that, 
viewed  independently,  qualifies  as  a 
reorganization  under  section 
368(a)(1)(B),  is  followed  by  a  liquidation 
of  the  target  corporation  into  the 
acquiring  corporation  that,  viewed 
independently,  qualifies  as  a  liquidation 
described  in  section  332.  Rev.  Rul.  67- 
274  holds  that  the  transaction  is  an 
acquisition  by  the  acquiring  corporation 
of  the  target  corporation's  assets  in  a 
reorganization  under  section 
368(a)(1)(C).  In  Rev.  Rul.  90-95,  a 
subsidiary  of  the  acquiring  corporation 
merges  into  the  target  corporation  with 
the  target  corporation  shareholders 
receiving  solely  cash  in  exchange  for 
their  stock.  Immediately  following  this 
merger,  the  target  corporation  merges 
into  the  acquiring  corporation.  Rev.  Rul. 
90-95  rules  that  the  first  step  is 
accorded  independent  significance  from 
the  subsequent  liquidation  of  the  target 
corporation  and,  therefore,  is  treated  as 
a  qualified  stock  purchase,  regardless  of 
whether  an  election  under  section  338 
is  made. 

In  Rev.  Rul.  2001-46,  the  IRS 
concluded  that  treating  the  Acquisition 
Merger  and  the  Upstream  Merger  as  a 
single  statutory  merger  of  T  into  X 
would  not  violate  the  policy  underlying 
section  338  because  that  treatment 
results  in  a  transaction  that  qualifies  as 
a  reorganization  under  section 
368(a)(1)(A)  in  which  X  acquires  the 
assets  of  T  with  a  carryover  basis  under 
section  362,  not  a  cost  basis  under 
section  1012.  Finally,  Rev.  Rul.  2001-46 
states  that  the  IRS  and  Treasury  are 
considering  whether  to  issue  regulations 
that  would  reflect  the  general  principles 
of  the  revenue  ruling,  but  would  allow 
taxpayers  to  make  an  election  under 
section  338(h)(10)  with  respect  to  a  step 
in  a  multi-step  transaction  that,  viewed 
independently,  is  a  qualified  stock 
purchase  and  is  piusuant  to  a  written 
agreement  that  requires,  or  permits,  the 
purchasing  corporation  to  cause  a 
section  338(h)(10)  election  in  respect  of 
such  step  to  be  made.  The  IRS  requested 
and  received  comments  on  this  issue. 

Explanation  of  Provisions 

The  IRS  and  Treasury  have  studied 
the  comments  received  in  response  to 
the  request  made  in  Rev.  Rul.  2001-46, 
all  of  which  luge  the  IRS  and  Treasury 
to  allow  taxpayers  to  make  section 
338(h)(10)  elections  in  certain 
transactions  as  contemplated  by  Rev. 


Rul.  2001-46.  These  final  and 
temporary  regulations  adopt  this 
recommendation  and  provide  that  the 
step  transaction  doctrine  will  not  be 
apphed  if  a  taxpayer  makes  a  valid 
section  338(h)(10)  election  with  respect 
to  a  step  in  a  multi-step  transaction, 
even  if  the  transaction  would  otherwise 
qualify  as  a  reorganization,  if  the  step, 
standing  alone,  is  a  qualified  stock 
piurchase.  The  IRS  and  Treasury  are 
continuing  to  study  the  other  comments 
received.  In  particular,  the  IRS  and 
Treasury  are  considering  whether  any 
amendments  to  the  portion  of  the 
regulations  under  section  338  related  to 
the  corporate  purchaser  requirement  are 
appropriate. 

EfEective  Date 

These  final  and  temporary  regulations 
are  appUcable  to  acquisitions  of  stock 
occiuring  on  or  after  the  date  of 
publication  of  the  regidations. 

Special  Analyses 

These  final  and  temporary  regulations 
are  necessary  in  order  to  provide 
taxpayers  with  immediate  guidance 
regarding  the  validity  of  certain 
elections  made  under  section 
338(h)(10).  Accordingly,  good  cause  is 
found  for  dispensing  with  the  notice 
and  public  procediue  piusuant  to  5 
U.S.C.  553(b)(B)  and  with  providing  a 
delayed  effective  date  piu^uant  to  5 
U.S.C.  553(d)(1)  and  (3).  For 
applicability  of  the  Regulatory 
Flexibility  Act,  please  refer  to  the  cross- 
reference  notice  of  proposed  rulemaking 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  These  final  and 
temporary  regulations  have  been 
submitted  to  the  Chief  Counsel  of 
Advocacy  of  the  Small  Business 
Administration  for  conunent  on  their 
impact  on  small  businesses. 

Drafting  Information 

The  principal  authors  of  these  final 
and  temporary  regulations  are  Daniel 
Heins  and  Mary  Goode,  Office  of 
.  Associate  Chief  Counsel  (Corporate). 
However,  other  personnel  tiom  the  IRS 
and  Treasury  Department  participated 
in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAXES 

■  1 .  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
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numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.338(h)(10)-lT  also  issued  under 
26  U.S.C.  337(d).  338  and  1502.  *   *   * 

■  2.  Section  1.338-3  is  amended  by 
adding  a  sentence  at  the  end  of  paragraph 
(c)(l)(i)  to  read  as  follows: 


§1.338-3 
election. 


Qualification  for  the  section  338 


(c)*  *  * 
(D*  *  * 

(i)*  *  *See§1.338(h)(10)-lT(c)(2) 
for  special  rules  concerning  section 
338(h)(10)  elections  in  certain  multi- 
step  transactions. 

■  3.  Section  I.338{h){10>-1  is  amended 
as  follows: 

■  1.  Paragraphs  (c)(2).  (c)f3)  and  (c)(4)  are 
redesignated  as  paragraphs  (c)(3),  (c)(4) 
and  (c)(5)  respectively. 

■  2.  A  newly  designated  paragraph  (c)(2) 
is  added. 

The  revisions  and  addition  read  as 
follows: 

§  1 .338<hK10)-1     Deemed  asset  sale  and 
liquidation. 

***** 

(c)*   *   * 

(2)  [Reserved]  For  further  guidance 
see§1.338(h)(10)-lT(c)(2). 

***** 

■  4.  Section  1.338{h)(10)-lT  is  added  to 
read  as  follows: 

§  1 .338(hK1 0)-1  T    Deemed  asset  sale  and 
liquidation  (temporary). 

(a)  through  (c)(1)  [Reserved].  For 
further  guidance,  see  §  1.338(h){10)-l{a) 
through  (c)(1). 

(c)(2)  Availability  of  section 
338(h)(10)  election  in  certain  multi-step 
transactions.  Notwithstanding  anything 
to  the  contrary  in  §  1.338-3(c)(l)(i).  a 
section  338(h)(10)  election  may  be  made 
for  T  where  P's  acquisition  of  T  stock, 
viewed  independently,  constitutes  a 
qualified  stock  purchase  and.  after  the 
stock  acquisition,  T  merges  or  liquidates 
into  P  (or  another  member  of  the 
affiliated  group  that  includes  P), 
whether  or  not.  under  relevant 
provisions  of  law.  including  the  step 
transaction  doctrine,  the  acquisition  of 
the  T  stock  and  the  merger  or 
liquidation  of  T  qualify  as  a 
reorganization  described  in  section 
368(a).  If  a  section  338(h)(10)  election  is 
made  in  a  case  where  the  acquisition  of 
T  stock  followed  by  a  merger  or 
liquidation  of  T  into  P  qualifies  as  a 
reorganization  described  in  section 
368(a),  for  all  Federal  tax  purposes,  P's 
acquisition  of  T  stock  is  treated  as  a 
qualified  stock  purchase  and  is  not 


treated  as  part  of  a  reorganization 
described  in  section  368(a). 

(c)(3)  through  (e)  {Example  10) 
[Reserved].  For  further  guidance,  see 
§  1.338(h)(10)-l(c)(3)  through  (e) 
(Example,  10). 

(e)  Example  11.  Stock  acquisition  followed 
by  upstream  merger — without  section 
33a(h)(10)  election,  (i)  P  owns  all  tiie  stock 
of  Y.  a  newly  formed  subsidiary.  S  owns  all 
tlie  stock  of  T.  Each  of  P.  S,  T  and  Y  is  a 
domestic  corporation.  P  acquires  all  of  the  T 
stock  in  a  statutory  merger  of  Y  into  T.  with 
T  surviving.  In  the  merger,  S  receives 
consideration  consisting  of  50%  P  voting 
stock  and  50%  cash.  Viewed  independently 
of  any  other  step,  P's  acquisition  of  T  stock 
constitutes  a  qualified  stock  purchase.  As 
part  of  the  plan  that  includes  P's  acquisition 
of  the  T  stock,  T  subsequently  merges  into  P. 
Viewed  independently  of  any  other  step,  T's 
merger  into  P  qualifies  as  a  liquidation 
described  in  section  332.  Absent  the 
application  of  paragraph  (c)(2}  of  this  section, 
the  step  transaction  doctrine  would  apply  to 
treat  P's  acquisition  of  the  T  stock  and  T's 
merger  into  P  as  an  acquisition  by  P  of  T's 
assets  in  a  reorganization  described  in 
section  368(a).  P  and  S  do  not  make  a  section 
338(h)(10)  election  with  respect  to  P's 
purchase  of  the  T  stock. 

(ii)  Because  P  and  S  do  not  make  an 
election  under  section  338(h)(10)  for  T,  P's 
acquisition  of  the  T  stock  and  T's  merger  into 
P  is  treated  as  part  of  a  reorganization 
described  in  section  368(a). 

Example  12.  Stock  acquisition  followed  by 
upstream  merger— with  section  338(h)(10) 
election,  (i)  The  facts  are  the  same  as  in 
Example  1 1  except  that  P  and  S  make  a  joint 
election  under  section  338(h)(10)  for  T. 

(ii)  Pursuant  to  paragraph  (c)(2}  of  this 
section,  as  a  result  of  the  election  under 
section  338(h)(10),  for  all  Federal  tax 
purposes,  P's  acquisition  of  the  T  stock  is 
treated  as  a  qualifled  stock  purchase  and  P's 
acquisition  of  the  T  stock  is  not  treated  as 
part  of  a  reorganization  described  in  section 
368(a). 

Example  13.  Stock  acquisition  followed  by 
brother-sister  merger — with  section 
338(h)(10)  election,  (i)  The  facts  are  the  same 
as  in  Example  12,  except  that,  following  P's 
acquisition  of  the  T  stock,  T  merges  into  X, 
a  domestic  corporation  that  is  a  wholly 
owned  subsidiary  of  P.  Viewed 
independently  of  any  other  step,  T's  merger 
into  X  qualifies  as  a  reorganization  described 
in  section  368(a).  Absent  the  application  of 
paragraph  (c)(2)  of  this  section,  the  step 
transaction  doctrine  would  apply  to  treat  P's 
acquisition  of  the  T  stock  and  T's  merger  into 
X  as  an  acquisition  by  X  of  T's  assets  in  a 
reorganization  described  in  section  368(a). 

(ii)  Pursuant  to  paragraph  (c)(2)  of  this 
section,  as  a  result  of  the  election  under 
secUon  338(h)(10),  for  all  Federal  tax 
purposes,  P's  acquisition  of  T  stock  is  treated 
as  a  qualihed  stock  purchase  and  P's 
acquisition  of  T  stock  is  not  treated  as  part 
of  a  reorganization  described  in  section 
368(a). 

Example  14.  Stock  acquisition  that  does 
not  qualify  as  a  qualified  stock  purchase 
followed  by  upstream  merger,  (i)  The  facts  are 


the  same  as  in  Example  1 1 ,  except  that,  in 
the  statutory  merger  of  Y  into  T,  S  receives 
only  P  voting  stock. 

(ii)  Pursuant  to  section  1.338-3(c)(l)(i)  and 
paragraph  (c)(2)  of  this  section,  no  election 
under  section  338(h)(10)  can  be  made  with 
respect  to  P's  acquisition  of  the  T  stock 
because,  pursuant  to  relevant  provisions  of 
law,  including  the  step  transaction  doctrine, 
that  acquisition  followed  by  T's  merger  into 
P  is  treated  as  a  reorganization  under  section 
368(a)(1)(A),  and  that  acquisition,  viewed 
independently  of  T's  merger  into  P,  does  not 
constitute  a  qualified  stock  purchase  under 
section  338(d)(3).  Accordingly,  P's 
acquisition  of  the  T  stock  and  T's  merger  into 
P  is  treated  as  a  reorganization  under  section 
368(a). 

(f)  through  (g)  [Reserved].  For  further 
guidance,  see  §  1.338(h)(10)-l(f) 
through  (g). 

(h)  Effective  date.  This  section  is 
applicable  to  stock  acquisitions 
occurring  on  or  after  July  9,  2003. 
*****. 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  June  27,  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 

(FR  Doc.  03-17225  Filed  7-8-03;  8:45  am] 

BILLING  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD  9070] 

RIN  1545-6822 

Authority  To  Charge  Fees  for 
Furnishing  Copies  of  Exempt 
Organizations'  Material  Open  to  Public 
Inspection 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  These  temporary  regulations 
amend  the  existing  regulations 
regarding  fees  for  copies  of  exempt 
organizations'  material  the  IRS  must 
make  available  to  the  public  imder 
section  6104  of  the  Internal  Revenue 
Code  (Code),  to  provide  that  copying 
fees  shall  be  no  more  than  under  the  fee 
schedule  promulgated  pursuant  to  the 
Freedom  of  Information  Act  (FOIA)  by 
the  Commissioner  of  Internal  Revenue 
(Commissioner)  (the  "IRS"  FOIA  fee 
schedule").  The  existing  regulations 
authorize  the  IRS  to  charge  fees  for  such 
copies,  but  do  not  stipulate  the  amount 
of  the  fees.  These  temporary  regulations 
also  make  a  conforming  amendment  to 


I! 
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the  existing  regulation  concerning  the 
fees  that  an  exempt  organization  may 
charge  for  fumi^ng  copies  of  such 
material  when  required  to  do  so,  to 
provide  that  these  fees  shall  be  no  more 
than  the  per-page  copying  fee — without 
regard  to  any  otiierwise  applicable  fee 
exclusion  for  the  first  100  pages — imder 
the  IRS'  FOIA  fee  schedule.  The  text  of 
these  temporary  regulations  also  serves 
as  the  text  of  the  proposed  regulations 
set  forth  in  the  notice  of  proposed 
ndemaking  on  this  subject  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.  . ' 

MTES:  These  temporary  regulations  are 
effective  July  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Tate,  202-622-4590  (not  a  toll- 
fifee  niunber). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  IRS'  obligation  under  section 
6104  of  the  Code  to  make  certain 
information  open  to  public  inspection  is 
satisfied  by  making  the  information 
available  to  the  public  at  such  times  and 
places  as  the  IRS  shall  reasonably 
prescribe.  The  existing  regulations 
provide  that  copies  of  the  information 
that  the  IRS  must  make  open  to  public 
inspection  shall  be  available  to  members 
of  the  public  upon  written  request. 
Currently,  §  301.6104(a)-6(d)  provides 
that  the  IRS  will  charge  a  "fee"  for 
copies  of  material  available  to  the  public 
under  section  6104(a)(1)  of  the  Code, 
including  approved  applications  for 
recognition  of  tax-exempt  status  and 
supporting  papers.  Currently, 
§  301. 6104{b)-l  (d)(4)  provides  that  the 
Commissioner  may  prescribe  a 
"reasonable  fee"  for  copies  of  material 
available  to  the  pubUc  under  section 
6104(b)  of  the  Code,  including  certain 
information  furnished  on  exempt 
organization  annual  information 
returns. 

These  temporary  regulations  amend 
the  existing  regulations  to  clarify  that 
any  fee  assessed  by  the  IRS  in  the 
exercise  of  its  discretion,  whether  in  the 
case  of  requests  for  photocopies,  or  for 
special  media  {e.g.,  computer  printouts, 
transcripts,  CD-ROM  reproductions), 
shall  be  no  more  than  the  fee  imder  the 
IRS'  FOIA  fee  schedule.  For  paper 
copies,  the  IRS'  FOIA  fee  schedule,  at  26 
CFR  601.702(f)(3)(iv),  grants  the  first 
100  pages  free  of  charge  to  requesters 
other  than  commercial  use  requesters, 
but  otherwise  sets  a  per-page  copying 
fee  applicable  to  all  requesters.  The  IRS' 
FOIA  fee  schedule,  at  26  CFR 
601.702{f)(5)(iii)(B),  also  authorizes  fees 
based  on  the  actual  costs  of  non-paper 
products,  such  as  computer  disks. 


CurrenUy,  §  301.6104(d)-l(d)(3)(i) 
provides  that  an  exempt  organization 
required  to  furnish  copies  to  a  requester 
may  charge  a  copying  fee  corresponding 
to  that  which  the  IRS  may  charge.  These 
temporary  regulations  amend  existing 
regulation  §  301.6104(d)-l(d)(3)(i)  to 
make  clear  that  an  exempt  organization 
may  charge  the  applicable  per-page 
copjdng  fee — for  any  number  of  pages — 
under  the  IRS'  FOIA  fee  schedule.  An 
exempt  organization  need  not  provide 
the  first  100  pages  of  copies  fir^  of 
charge  to  requesters  other  than 
commercial  use  requesters  as  the  IRS 
does. 

Through  December  18,  2002,  the  IRS' 
FOIA  fee  schedide  set  fees  of  $1.00  for 
the  first  page  and  $.15  for  each 
subsequent  page  of  exempt  organization 
returns  and  related  documents.  26  CFR 
601.702(f)(5)(iv)(B).  Effective  December 
19,  2002,  the  fees  are  to  be  established 
by  the  Commissioner  from  time  to  time. 
26  CFR  601.702(f)  as  updated  at  67  FR 
69673,  69682.  Currently,  the 
Commissioner  has  established  fees  of 
$.20  per  page,  up  to  8  V2  by  14  inches, 
made  by  photocopy  or  similar  process, 
and  actual  cost  for  other  types  of 
duplication.  31  CFR  1.7(g)(l)(i),  (ii)  and 
(iii). 

Explanation  of  Provisions 

These  temporary  regulations  amend 
§  301.6104(a)-6(d)  and  §  301.6104(b)- 
1(d)(4)  to  provide  that  the  fees  the  IRS 
charges  for  furnishing  copies  of 
materials  available  to  the  public  under 
§301.6104(a)-6(d)  and  §  301.6104(b)- 
1(d)(4)  shall  be  no  more  than  under  the 
IRS'  FOIA  fee  schedule. 

These  temporary  regiilations  also 
amend  §  301.6104(d)-l(d)(3)(i)  to  make 
clear  that  an  exempt  organization  may 
charge  the  applicable  per-page  copying 
fee  imder  the  IRS'  FOIA  fee  schedule- 
without  regard  to  any  otherwise 
applicable  fee  exclusion  for  the  first  100 
pages. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  Decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  temporary  regulations.  For 
applicability  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6) 
please  refer  to  the  cross-reference  notice 
of  proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  Pursuant  to  section  7805(f)  of 
the  Code,  these  temporary  regulations 
will  be  submitted  to  the  Chief  Counsel 


of  the  Small  Business  Administration 
for  comment  on  their  impact  on  small 
businesses. 

Drafting  InformatiDn. 

The  principal  author  of  these 
temporary  regulations  is  Sarah  Tate, 
Office  of  Associate  Chief  Counsel 
(Procedure  &  Administration), 
Disclosure  &  Privacy  Law  Division. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

■  1.  The  authority  citation  for  part  301  is 
amended  by  adding  entries  in  numerical 
order  to  read  in  part  as  foUows: 

Authority:  26  U.S.C.  7805  •   *   • 

Section  301.6104(a)-6(d)  is  also  issued 
under  5  U.S.C.  552. 

Section  301.61O4(b)-l(d)(4)  is  also  issued 
under  5  U.S.C.  552. 

Section  301.6104(d)-l(d)(3)(i)  is  also 
issued  under  5  U.S.C.  552.  *  *  • 

■  2.  hi  §  301.6104(a)-6(d),  the  fourth 
sentence  is  revised  to  read  as  follows: 

§301.6104(a>-6    Procedural  rules  for 
inspection. 

*        *        •        *        * 

(d)  *  *  *  Any  fees  the  Internal 
Revenue  Service  may  charge  for 
furnishing  copies  under  this  section 
shall  be  no  more  than  imder  the  fee 
schedule  promulgated  pursuant  to 
section  (a)(4)(A)(i)  of  tiie  Freedom  of 
Information  Act,  5  U.S.C.  552,  by  the 
Commissioner  from  time  to  time.  *  *  * 

■  3.  In  §  301. 6104(b}-l (d)(4).  tiie  last 
sentence  is  revised  to  read  as  follows: 

S301.6104(b)-1    Publicity  of  information  on 
certain  information  returns. 

***** 

(d)  *  *  *  Any  fees  the  Internal 
Revenue  Service  may  charge  for 
furnishing  copies  under  this  section 
shall  be  no  more  than  under  the  fee 
schedule  promulgated  pursuant  to 
section  (a)(4)(A)(i)  of  tiie  Freedom  of 
Information  Act,  5  U.S.C.  552,  by  the 
Commissioner  from  time  to  time. 

■  4.  hi  §  301.6104(d)-l(d)(3){i),  tiie 
second  sentence  is  revised  to  read  as 
follows: 

§301.6104(d>-1    Public  inspection  and 
distribution  of  applications  for  tax 
exemption  and  annual  information  returns 
of  tax-exempt  organizations. 

***** 

(d)  *  *  *  A  fee  is  reasonable  only  if 
it  is  no  more  than  the  total  of  the 
applicable  per-page  copying  charge 
prescribed  by  the  fee  schedule 
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promulgated  pursuant  to  section 
(a)(4)(A){i)  of  the  Fjeedom  of 
Information  Act,  5  U.S.C.  552,  by  the 
Commissioner  from  time  to  time,  and 
the  actual  postage  costs  incurred  by  the 
organization  to  send  the  copies.  The 
applicable  per-page  copying  charge 
shall  be  determined  without  regard  to 
any  applicable  fee  exclusion  provided 
in  the  fee  schedule  for  an  initial  or  de 
minimis  number  of  pages  (e.g.  the  first 
100  pages).  *  *  * 

Robert  E.  Wenzei. . 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  luly  1,  2003. 
Gregory  Jenner, 

Deputy  Assistant  Secretary  of  the  Treasury. 
|FR  Doc.  03-17224  Filed  7-8-03;  8:45  am] 
BILIJNG  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURmr 

Coast  Guard 

33  CFR  Parties 
[CGD09-02-003] 

Safety  Zone;  Captain  of  the  Port 
Mihwaukee  Zone 

AGENCY:  Coast  Guard.  DHS. 

ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Coast  Guard  is 
implementing  safety  zones  for  annual 
fireworks  displays  in  the  Captain  of  the 
Port  Milwaukee  Zone  during  July  2003. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  and  property  on 
navigable  waters  diuing  these  events. 
These  zones  will  restrict  vessel  traffic 
from  a  portion  of  the  Captain  of  the  Port 
Milwaukee  Zone. 

DATES:  33  CFR  165.909  is  effective  from 
12:01  a.m.  (CST)  on  July  1,  2003  through 
11:59  p.m.  (CST)  on  July  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Chief  Dave 
McClintock.  U.S.  Coast  Guard  Marine 
Safety  Office  Milwaukee,  at  (414)  747- 
7155. 

SUPPLEMENTARY  INFORMATION: 

The  Coast  Guard  is  implementing  the 
permanent  safety  zones  in  33  CFR 
165.909  (published  July  3.  2002.  in  the 
Federal  Register.  67  FR  44588).  for 
fireworks  displays  in  the  Captain  of  the 
Port  Milwaukee  Zone  during  July  2003. 
The  following  safety  zones  are  in  effect 
for  fireworks  displays  occurring  in  the 
month  of  July  2003: 

U.S.  Bank  (Firstar)  Fireworks.  This 
safety  zone  will  be  enforced  on  July  3. 
2003  from  9:20  p.m.  until  10:10  p.m.  In 


the  event  of  inclement  weather,  the  rain 
date  will  be  diuing  these  same  times  on 
July  4.  2003. 

Festa  ItaJiana  Fireworks.  This  safety 
zone  will  be  enforced  on  July  17th 
through  the  20th.  2003  fit)m  10  p.m. 
until  10:30  p.m. 

Dated:  June  30.  2003. 
Virginia  J.  Kammer. 

Lieutenant  Commander,  U.S.  Coast  Guard, 
Acting  Captain  of  the  Port  Milwaukee. 
[FR  Doc.  03-17369  Filed  7-8-03;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  SAN  JUAN-03-104] 

RIN  1625-AAOO 

Safety  Zone:  Swimming  Across  San 
Juan  HartMK,  San  Juan,  PR 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  fixed  safety 
zone  for  the  Swimming  Across  San  Juan 
Harbor  event  in  San  Juan  Harbor,  San 
Juan,  Puerto  Rico.  This  safety  zone  is 
necessary  to  protect  swimmers  and 
provide  for  the  safety  of  life  on 
navigable  waters  by  excluding  vessels 
from  transiting  in  the  swimming  area. 
DATES:  This  rule  is  effective  from 
Simday  9  a.m.  on  July  20,  2003  through 
12  p.m.  (noon)  on  Sunday  July  20.  2003. 
ADDRESSES:  Conunents  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket  are  part  of 
[COTP  San  Juan-03-104]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  San  Juan.  #5  La 
Puntilla  Final,  Old  San  Juan.  PR  00901- 
1800  between  7  a.m.  and  3:30  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Reyes,  Greater  Antilles  Section  at 
(787)  729-5381. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM.  which  would  incorporate  a 
comment  period  before  a  final  rule 
could  be  issued,  would  be  contrary  to 


the  public  interest  since  immediate 
action  is  needed  to  protect  the  public 
and  waterways  of  the  United  States. 

For  the  same  reasons,  imder  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  alter 
publication  in  the  Federal  Register. 

Background  and  Purpose 

This  rule  is  required  to  provide  for  the 
safety  of  life  on  navigable  waters 
because  niunerous  swimmers  will  be 
crossing  navigable  channels  in  the 
commercial  port  of  San  Juan.  This  rule 
creates  a  safety  zone  area  that  will 
prohibit  non-participating  vessels  from 
entering  the  safety  zone  during  the 
event  without  the  authorization  of  the 
Captain  of  the  Port  of  San  Juan,  Puerto 
Rico.  The  safety  zone  area  is  based  on 
a  rectangular  shape  starting  at  point  1, 
La  Puntilla  Final.  Coast  Guard  Base  at 
position  18°27'33''  N  066°07'00''  W.  then 
South  to  point  2.  Catano  Ferry  Pier  at 
position  18°26'36''  N  066°07'00''  W,  then 
East  to  point  3.  Punta  Catano  at  position 
18°26'40''  N  066°06'48''  W.  then  North  to 
point  4  at  position  18°27'40''  N 
066°06'49''  W  and  back  to  origin. 

Law  enforcement  vessels  can  be 
contacted  on  VHF  Marine  Band  Radio. 
Channel  16  or  telephone  number  (787) 
729-2041.  The  United  States  Coast 
Guard  Communications  Center  will 
notify  the  public  via  Broadcast  Notice  to 
Mariners  VHF  Marine  Band  Radio, 
Channel  22  when  the  zone  is  activated. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Seciuity. 
The  Coast  Guard  expects  the  economic 
impact  of  this  safety  zone  to  be  so         > 
minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
Department  of  Homeland  Security  is 
imnecessary  because  entry  into  the 
safety  zone  is  prohibited  for  a  limited 
time  and  vessels  will  still  be  able  to 
fransit  around  the  safety  zone  and  may 
be  allowed  to  enter  the  safety  zone  with 
the  express  permission  of  the  Captain  of 
the  Port  of  San  Juan  or  his  designated 
representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
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considered  whether  this  rule  would 
have  a  significant  economic  efiisct  upon 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  safety  zone  will  only  be  in 
effect  for  a  limited  time  and  vessels  will 
be  able  to  transit  aroimd  the  zone  and 
may  be  allowed  to  enter  the  safety  zone 
with  the  express  permission  of  the 
Captain  of  the  Port  of  San  Juan,  Puerto 
Rico  or  his  designated  representative. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  It 
the  rule  will  affect  yoin  small  business, 
organization,  or  government  jiuisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  die  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
8a8-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have  • 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particiilar,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  figure  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal     - 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  E£Gect8 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 


energy  action"  umder  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply. 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action  has  not 
designated  it.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

List  of  Sttl^ects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting,  and  record  keeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority.  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g).  6.04-1,  6.04-6  and  160.5; 
Department  of  Homeland  Security  Deleeation 
No.  0170. 

■  2.  A  new  temporary  §  165.T07-104  is 
added  to  read  as  follows: 

§165.107-104    Safety  Zone;  Swimming 
Across  San  Juan  HartxK.  San  Juan,  Puerto 
Rico. 

(a)  location.  The  safety  zone  area  is 
based  on  a  rectangular  shape  starting  at 
point  1,  La  PimtiUa  Final,  Coast  Guard 
Base  at  position  18°27'33''  N  066°07'00' 
W,  then  South  to  point  2,  Catano  Ferry    ' 
Pier  at  position  18°26'36''  N  066°07'00' 
W,  then  East  to  point  3.  Pimta  Catano 
at  position  18°26'40'  N  066°06'48''  W, 
then  North  to  point  4  at  position 
18°27'40*'  N  066°06'49''  W  and  back  to 
origin.  All  coordinates  referenced  use 
Datum:  NAD  83. 

(b)  Regulations.  All  vessels,  with  the 
exception  of  event  participant  vessels, 
are  prohibited  from  entering  the  safety 
zone  without  the  express  permission  of 
the  Captain  of  the  Port  of  San  Juan, 
Puerto  Rico  or  his  designated 
representative.  After  the  termination  of 
the  Swimming  Across  San  Juan  Harbor, 
San  Juan,  Puerto  Rico,  all  vessels  may 
resume  normal  operations. 

(c)  Effective  dates.  This  section  is 
effective  from  9  a.m.  on  Simday,  July  20, 
2003  through  12  p.m.  (noon)  on  Sunday, 
July  20,  2003. 

Dated:  June  29,  2003. 

William  J.  Uberti, 

Ckiptain.  U.S.  Coast  Guard.  Captain  of  the 
Port. 

IFR  Doc.  03-17372  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

.  Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-004] 

RIN  1625-AAOO 

Safety  Zone;  Mission  Creek  Waterway, 
China  Basin,  San  Francisco  Bay,  CA 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is  revising 
the  enforcement  period  of  the  temporary 
safety  zone  in  the  navigable  waters  of 
the  Mission  Creek  Waterway  in  China 
Basin  surrounding  the  construction  site 
of  the  Fourth  Street  Bridge,  San 
Francisco,  California.  This  temporary 
safety  zone  is  necessary  to  protect 
persons  and  vessels  from  hazards 
associated  with  bridge  construction 
activities.  The  safety  zone  will 
temporarily  prohibit  usage  of  the 
Mission  Creek  Waterway  surrounding 
the  Fourth  Street  Bridge;  specifically,  no 
persons  or  vessels  will  be  permitted  to 
come  within  100  yards  of  either  side  of 
the  bridge  or  pass  beneath  the  bridge 
during  construction,  unless  authorized 
by  the  Captain  of  the  Port,  or  his 
designated  representative. 
DATES:  This  amendment  to  §  165.T11- 
079  is  effective  from  June  27.  2003  to  1 
a.m.  (PDT)  on  September  1,  2004. 
Section  165T11-079,  as  amended, 
expires  September  1,  2004. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
the  docket  [COTP  San  Francisco  Bay 
03-004]  and  are  available  for  inspection 
or  copying  at  Coast  Guard  Marine  Safety 
Office  San  Francisco  Bay,  Coast  Guard 
Island,  Alameda,  California,  94501, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Diana  J.  Cranston,  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  13.  2003,  we  published  a 
temporary  final  rule  (TFR)  entided 
Safety  Zone;  Mission  Creek  Waterway, 
China  Basin,  San  Francisco  Bay, 
California  in  the  Federal  Register  (68  FR 
25503),  which  was  preceded  by  a  notice 
of  proposed  rulemaking  (NPRM),  which 
was  published  in  the  Federal  Register 
(68  FR  13244)  on  March  19,  2003  which 
afforded  the  public  a  comment  period. 


This  rule  has  been  in  effect  since  1  a.m. 
(PDT)  May  1,  2003  and  will  expire  at  1 
a.m.  (PDT)  September  1,  2004.  The 
enforcement  period  for  the  safety  zone 
'  for  the  first  phase  of  this  project  was 
published  as  conunencing  on  May  1, 
2003,  and  lasting  for  2  months,  to  expire 
at  1  a.m.  June  28,  2003.  Due  to  project 
delays,  the  safety  zone  for  the  first  phase 
of  this  project  will  now  last  for  a  3- 
month  period,  vice  a  2-month  period, 
expiring  on  July  28.  2003.  The  second 
phase  of  this  project  remains  as 
previously  published,  commencing 
April  1,  2004,  lasting  for  a  5-month 
period.  Both  periods  will  be  enforced  24 
hours  a  day. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  construction  delays  to  this 
project  were  unforeseeable  and  not 
realized  until  the  final  30-day  phase  of 
this  2-month  project,  thus  not  allowing 
enough  time  for  this  rule  to  be 
published  a  full  30  days  prior  to  making 
this  rule  effective.  Accordingly,  since 
timely  rehabilitation  to  the  bridge 
(which  is  discussed  in  the  Background 
and  Piupose  section)  is  crucial  to  the 
safety  of  this  bridge,  the  channel  closure 
must  be  extended  for  another  4-week 
period,  starting  June  29.  2003,  which  is 
less  than  30  days  after  the  publication 
of  this  rule. 

Background  and  Purpose 

The  San  Francisco  Department  of 
Public  Works  requested  a  waterway 
closure  on  Mission  Creek  for  the 
purpose  of  performing  significant  work 
to  the  Fourth  Street  Bridge.  The  Fourth 
Street  Bridge  was  erected  across  the 
Mission  Creek  Waterway  at  the  China 
Basin  in  1917,  and  was  determined 
eligible  for  listing  in  the  National 
Register  of  Historic  Places  in  1985  as 
part  of  the  California  Department  of 
Transportation  (Caltrans)  Historic 
Bridge  Inventory.  Caltrans.  Division  of 
Structures,  evaluated  the  Fourth  Street 
Bridge  and  reconunended  that  the 
bridge  be  brought  up  to  current  seismic 
safety  standards.  In  view  of  extensive 
corrosion  to  the  steel  components  and 
concrete  approaches  of  the  bridge, 
Caltrans  has  also  placed  traffic  load 
limitations  over  this  bridge.  Three 
primary  objectives  are  to  be  met  in 
rehabilitating  the  Fourth  Street  Bridge: 
(i)  Seismically  retrofit  the  structure 
while  not  significantly  altering  the 
historical  appearance  of  the  bridge;  (ii) 
Repair  the  damage  to  the  concrete 
approaches  and  several  steel  and 
concrete  members  of  the  movable  span, 
and  (iii)  Reinitiate  light  rail  service 
across  the  bridge. 


The  first  phase  of  this  project,  which 
began  May  1 ,  2003.  will  entail  the 
removal  of  the  lift  span  and  will  now 
take  approximately  3  months  to 
complete  vice  the  previously  published 
2  months.  Ehiring  this  period,  the 
chaimel  will  be  closed  at  the  Foiulh 
Street  Bridge  to  boating  traffic.  The 
second  phase  of  this  project  will  entail 
the  construction  of  the  north  and  south 
approaches,  the  new  counterweight  and 
its  enclosing  pit;  but  for  the  most  part, 
boating  traffic  will  not  be  affected 
dining  this  phase.  The  last  phase  of  this 
project  will  entail  the  replacement  of 
the  lift  span  and  aligning  the  bridge  to 
accept  the  light  rail  track  system,  which 
will  take  approximately  five  months, 
scheduled  to  begin  April  1,  2004. 
During  this  period,  the  channej  will  be 
closed  at  the  Fovuth  Street  Bridge  to 
boating  traffic. 

The  Fourth  Street  Bridge  Project  is 
funded  by  Federal  Highway 
Administration  and  State  of  California. 
The  state  funding  restricts  the 
construction  to  a  start  date  before 
August  2003  and  completion  by 
September  2005.  Any  delays  or  deferrals 
in  construction  will  impact  the  secured 
funding  for  the  project. 

There  are  two  major  environmental 
issues  that  restrict  the  construction  in 
the  channel,  namely  the  annual  pacific 
hearing-spawning  season  that  nms  from 
December  1  to  March  31  £md  noise 
constraint  in  the  water  for  steelhead 
from  December  1  to  June  1 .  Any 
demolition,  pile  driving  and  excavation 
in  the  water  during  those  time  periods 
will  be  monitored  and  restricted  for 
possible  impact  on  the  fish. 

The  Fourth  Street  Bridge  Project  is  ^ 
part  of  the  larger  Third  Street  Light  Rail  ' 
Project  and  many  public  presentations 
on  the  project's  components,  channel 
closure  schedules,  impacts  to 
siuTounding  uses  and  project  duration 
have  been  made  by  the  City  and  Port  of. 
San  Francisco.  The  Third  Street  Light 
Rail  Advisory  Group  was  created  as  a 
forum  to  keep  the  public  informed  on 
the  progress  being  made  on  the  Third 
Street  Light  rail  project.  Also,  this 
project  has  been  presented  at  several 
Mission  Bay  Citizen  Advisory 
Committee  meetings.  At  these  meetings, 
the  public  was  notified  of  the  project 
components,  impacts  and  the  need  to 
temporarily  close  the  waterway. 
Specific  to  the  Fourth  Street  Bridge 
project,  an  Environmental  Assessment, 
required  by  the  Federal  Highway 
Administration  and  Caltrans,  (under  the 
National  Enviromnental  Protection  Act) 
was  conducted  by  the  City  of  San 
Francisco.  A  public  hearing  regarding 
the  Environmental  Assessment  was  held 
on  January  17.  2002  at  San  Francisco 
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Arts  College,  Timken  Lecture  Hall,  1111 
8th  Street  in  San  Francisco,  California, 
and  was  well  attended. 

In  January  2003,  the  City  of  San 
Francisco  advised  the  Coast  Guard 
Captain  of  the  Port  that  two  channel 
closiues  would  be  necessary  in  order  to 
accomplish  the  Fourth  Street  Bridge 
project.  The  Coast  Guard  met  with 
various  City  and  Port  officials  to  ensiu« 
that  there  would  be  minimal  impacts  on 
involved  and  potentially  involved 
entities.  Those  entities  that  will  be 
affected  by  this  one-month  extension 
have  been  notified  and  concur  with  this 
enforcement  period  extension. 

iThis  temporary  safety  zone  in  the 
navigable  waters  of  Mission  Creek 
surrounding  the  construction  site  of  the 
Fourth  Street  Bridge  will  be  enforced 
diuing  the  course  of  a  3-month  pexiod, 
which  started  on  May  1,  2003  and  again 
for  a  5-month  period,  starting  April  1, 
2004.  Both  periods  will  be  enforced  24 
hours  a  day. 

Regulatory  Evaluation 

jThis  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)'(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  safety  zone  does  restrict 
boating  traffic  past  the  fourth  street 
bridge,  the  effect  of  this  regulation  will 
not  be  significant  as  this  waterway  is 
very  small  with  limited  boating  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  any  substantial 
number  of  entities,  regardless  of  their 
size. 

This  safety  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  Although  the  channel 


closure  will  restrict  water  access  to  a 
small  number  of  boats,  including 
houseboats  who  have  moorings  in 
Mission  Creek  Harbor,  the  channel 
closure  will  not  impact  land  access  to 
these  houseboats  during  the  bridge 
closures.  The  City  of  San  Francisco, 
Department  of  Public  Works  and  the 
Port  of  San  Francisco  have  been  in  close 
consultation  with  the  Mission  Creek 
Harbor  Association  to  assist  boat  owners 
affected  by  this  project.  As  a  result,  the 
Mission  Creek  Harbor  Association  has  a 
lease  agreement  with  the  Port  of  San 
Francisco  for  both  houseboats  and 
pleasiue  boats  to  moor  outside  of  the 
affected  closure  area  for  the  duration  of 
the  first  channel  closiue  that 
conunences  on  May  1,  2003.  Payment  of 
all  leases  has  been  extended  for  one 
month,  to  coincide  with  the  new 
expiration  date  of  July  28,  2003.  A 
similar  resolution  has  been  met  for  the 
second  closure  that  is  scheduled  to 
commence  on  April  1,  2004. 

Assistance  For  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process,  ff  the  rule  will  affect  your  small 
business,  organization,  or  government 
jiu-isdiction  and  you  have  questiodSs 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in.  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
comphance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiue 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  of  1^95  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 


impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  residt  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  vdll  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of  ■ 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
.  13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibifities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions  « 

Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
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likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321^370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  imder  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  safety  zone. 

A  final  "Environmental  Analysis 
Check  List"  and  a  final  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reports  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226. 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295. 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  In  §  165.T1 1-079.  revise  paragraph 
(b)(2)  to  read  as  follows: 

§  165.T1 1-079  Safety  Zone;  Mission  Creek 
Wstsfway,  China  Basin,  San  Francisco  Bay, 
California. 


(b)*  *  •  • 

(2)  The  zone  in  paragraph  (a)  of  this 
section  will  be  enforced  from  1  a.m. 
(PDT)  on  May  1,  2003,  to  1  a.m.  (PDT) 
on  July  28,  2003,  and  from  1  a.m.  (PST) 
on  April  1,  2004  to  1  a.m.  (PDT)  on 
September  1,  2004. 


Dated:  June  27.  2003. 
Gerald  M.  Swanson,  ^ 

Captain,  U.S.  Coast  Guard,  Captain  of  the ' 

Port,  San  Francisco  Bay,  California. 

[FR  Doc.  03-17370  Filed  7-8-03;  8:45  am] 
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POSTAL  SERVICE 

39  CFR  Part  111 

Changes  to  the  Domestic  Mall  Manual 
to  Implement  Customized 
MarlcetMair'^ 

AGENCY:  Postal  Service. 
ACTION:  Final  rule. 


SUIWMARY:  This  final  rule  sets  forth  the 
Domestic  Mail  Manual  (DMM) 
standards  that  the  Postal  Service 
adopted  to  implement  the  Customized 
MarketMail^M  classification  changes,  as 
established  by  the  Decision  of  the 
Governors  of  the  United  States  Postal 
Servidfe  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on 
Approving  Stipulation  and  Agreement 
on  Customized  Market  Mail  Minor 
Classification  Changes,  Docket  No. 
MC2003-1 .  In  their  decision,  the 
Governors  approved  the  Commission's 
recommendations,  adopting 
recommended  classification  changes. 

Customized  MarketMail  (CMM) 
represents  a  significant  iimovation  for 
Standard  Mail  advertisers  who  want  to 
target  a  specific  audience  with  highly 
individualized  mailpiece  designs, 
including  nonrectangular-shaped  and 
multidimensional  mailpieces  such  as 
cutouts  of  houses,  automobiles,  power 
boats,  or  wearing  apparel.  More  creative 
designs  could  encourage  greater 
customer  interest  and  response  rates  to 
promotions,  advertising,  fund-raising 
campaigns,  or  other  types  of 
commimications. 

Before  this  service  was  introduced, 
mailing  standards  required  that  any 
mailpiece  that  was  'A  inch  thick  or  less 
could  not  be  mailed  if  that  piece  was 
not  rectangular.  This  exclusion  of 
nonrectangular  letter-size  mail  and,  in 
some  cases,  nonrectangular  flat-size 
mail,  reduced  the  available  options  for 
businesses  and  organizations  wishing  to 
reach  existing  or  potential  customers 
through  advertising  messages  and 
designs,  including  the  shape  of  the 
mailpiece.  CMM  will  overcome  this 
previous  restraint. 
EFFECTIVE  DATE:  This  final  rule  takes 
effect  at  12:01  a.m.  on  Sunday,  August 
10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berger,  703-292-3645,  Mailing 
Standards,  Postal  Service  Headquarters; 


or  Garry  A.  Rodriguez,  212-613-«748, 
New  York  Rates  and  Classification 
Service  Center. 
SUPPLEMENTARY  INFORMATION: 

On  March  14,  2003,  the  United  States 
Postal  Service,  in  conformance  with 
section  3623  of  the  Postal 
Reorganization  Act  (39  U.S.C.  101.  ef 
seq.),  filed  a  request  for  a  recommended 
decision  by  the  Postal  Rate  Commission 
(PRC)  on  the  establishment  of 
Customized  MarketMail  as  a  minor 
classification  change.  The  PRC 
designated  this  filing  as  Docket  No. 
MC2003-1. 

On  June  6,  2003,  pursuant  to  39 
U.S.C.  3624,  die  PRC  issued  to  the 
Governors  of  the  Postal  Service  its 
Opinion  and  Recommended  Decision 
Approving  Stipulation  and  Agreement 
on  Customized  Market  Mail  Minor 
Classification  Changes,  Docket  No. 
MC2003-1.  The  PRC  reconunended  that 
the  Postal  Service  proposal  for 
Customized  MarketMail  be  established 
as  a  permanent  classification. 

On  June  27,  2003,  the  Governors  of 
the  Postal  Service  approved  the 
recommended  decision  and  the  Board  of 
Governors  established  an 
implementation  date  of  August  10, 
2003,  on  which  the  approved 
classifications  for  Customized 
MarketMail  take  effect.  This  final  rule 
contains  the  DMM  standards  adopted  by 
the  Postal  Service  to  implement  the 
decision  of  the  Governors. 

The  Postal  Service  has  therefore 
determined  to  issue  these  standards  as 
published  in  the  proposed  rule,  with 
minor  modifications,  as  issued  on  May 
21,  2003.  in  the  Federal  Register  (68  FR 
27760-27767).  In  that  proposed  rule,  the 
Postal  Service  requested  comments  from 
the  public  and  the  mailing  industry. 

In  order  to  simplify  furmer  the 
requirements  for  CMM,  the  Postal 
Service  has  initiated  the  following 
modifications  or  clarifications  to  the 
proposed  rule: 

•  Addition  of  Postal  Service  flat  trays 
as  a  container  option. 

•  Addition  of  three  distinct  content 
identifier  numbers  for  CMM  prepared  in 
Postal  Service  containers  (letter  trays, 
flat  trays,  and  sacks),  including  the 
required  "MAN"  to  ensine  the  mail  is 
manuallv  handled. 

•  Addition  of  a  mailing  standard 
requiring  the  submission  of  a  sample 
CMM  piece  along  with  an  extra  copy  of 
the  completed  postage  statement 
corresponding  to  the  CMM  mailing  at 
the  time  of  mailing. 

Comments 

The  Postal  Service  received  comments 
from  four  distinct  entities:  a  mailing 
association,  a  printing  and  graphics 
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company,  a  promotional  products 
company,  and  a  Postal  Service 
employee. 

One  of  the  commenters  expressed  a 
general-objection  to  CMM.  This 
comment  is  outside  the  scope  of  the 
final  rule. 

Three  of  the  commenters  praised  the 
Postal  Service  for  its  proposed  changes 
to  mailing  standards  that  currently 
prohibit  nonrectangiilar  pieces  that  are 
V4  inch  thick  or  less.  They  stated  that 
this  minor  classification  change  will 
provide  new  and  more  creative 
opportimities  for  advertising  mailers  to 
reach  their  customers  and,  at  the  same 
time,  strengthen  the  viability  of  mail  as 
an  advertising  medium. 

These  same  three  commenters 
expressed  their  concern  about  potential 
cost  barriers  for  some  mailers  wishing  to 
use  this  new  service.  In  particular,  these 
commenters  stated  that,  because  of  the 
necessary  requirement  to  enter  mail  at 
the  delivery  unit  under  a  limited  set  of 
methods,  many  mailers  would  not  be 
able  to  afford  die  production  costs, 
postage  costs,  and  then  the 
transportation  costs  in  order  to  consider 
CMM  a  viable  choice  for  either  ongoing 
business  needs  or  occasional  marketing 
campaigns. 

The  same  three  commenters  believed 
that  adding  both  Parcel  Post  drop 
shipment  and  First-Class  Mail  drop 
shipment  (open  and  distribute  at 
destination  office)  would  provide  two 
more  effective  and,  in  many  cases,  more 
economical  means  to  enter  CMM  pieces 
at  the  required  delivery  unit.  Parcel  Post 
would  provide  lower  costs  than  either 
Priority  Mail  or  Express  Mail  drop 
shipment,  and  First-Class  Mail  drop 
shipment  would  allow  sending  either 
one  piece  or  a  handful  of  pieces  to  a 
particular  delivery  imit. 

The  Postal  Service  contemplated  that 
this  minor  classification  change  would 
complement  existing  rates  and  services 
and  only  existing  Postal  Service 
infrastructures  for  mail  processing, 
transportation,  and  delivery  would  be 
used  for  this  high-end  service.  By  using 
the  current  transportation  networks  and 
mail  processing  and  delivery  systems 
already  in  place,  the  Postal  Service 
would  be  able  to  introduce  this  product 
efficiently.  In  addition,  the  Postal 
Service  established  simpler  and  less 
stringent  preparation  standards  than 
those  required  for  other  types  of 
Standard  Mail,  including  the 


elimination  of  the  minimimi  reqiured 
number  of  pieces  per  package  and 
container. 

Mindful  of  the  need  to  make  this  new 
service  competitive,  the  Postal  Service 
will  offer  foiu-  practical  methods  to 
reach  the  delivery  imit: 

•  Normal  entry  procedures  for 
mailers  who  already  have  paid  the 
appropriate  fees  (including  the  annual 
mailing  fee)  at  the  Post  Office  of 
mailing.  If  the  Post  Office  of  mailing  is 
also  the  site  fix>m  which  carriers  deliver 
the  destinating  mail  or  the  site  in  which 
distribution  is  made  to  Post  Office 
boxes,  the  mail  can  be  verified  and 
accepted  at  that  office  like  any  other 
mailing.  This  method  is  especially 
useful  for  local  mailers  taking  CMM  to  ' 
small  Post  Offices.  If  the  Post  Office  has 
multiple  stations  and  branches,  the 
mailer  could  handle  the  mail  similarly 
to  a  plant-verified  drop  shipment 
(PVDS)  as  long  as  the  applicable 
documents  are  used.  In  either  case,  this 
entry  method  is  useful  and  inexpensive 
for  local  mailers  either  preparing  the 
mail  themselves  or  working  with  a 
third-party  mail  preparation  house.  It 
eliminates  the  need  for  using  Express 
Mail  or  Priority  drop  shipment 
altogether  and  adds  only  the 
transportation  costs  to  the  total  mailing 
expenditiu^s. 

•  Plant-verified  drop  shipment  for 
either  local  mailers  or  national  mailers 
(or  mailers  working  with  a  third  party). 
Here  the  mail  is  verified  at  origin  either 
in  the  mailer's  plant  or  at  the  business 
mail  entry  imit  (BMEU)  at  the  origin 
post  office  serving  the  mailer's  plant. 
Postage  and  fees  are  paid  under  a  valid 
permit  at  the  post  office  generally 
serving  the  mailer's  plant.  The 
shipments  are  then  shipped  on  the 
mailer's  or  agent's  transportation  to  the 
various  destination  Postal  Service 
facilities,  where  the  shipments  are 
compared  with  the  proper  drop 
shipment  form  and  then  accepted  as 
mail  by  the  Postal  Service.  For  small 
mailings,  a  mailer  can  certainly  engage 
the  services  of  an  agent  who  makes 
regular  drops  either  locally  or 
nationally,  saving  considerable  costs 
associated  with  this  method. 

•  Priority  Mail  drop  shipment  for 
budget-conscious  mailers  needing  an 
efficient  and  effective  entry  method  that 
generally  provides  two-  to  three-day 
service.  Mailers  can  prepare  the  pieces 


either  directly  into  Priority  Mail  sacks 
or  use  Postal  Service  letter  trays  that  are 
properly  labeled.  Moreover,  mailers  can 
obtain  special  Priority  Mail  mailing 
boxes,  envelopes,  tape,  and  labels  fipom 
the  Postal  Service  at  no  additional 
charge.  Mailers  may  also  use  their  own 
mailing  cartons  and  envelopes  for  this 
drop  shipment  method. 

•  Express  Mail  drop  shipment  for 
mailers  needing  a  fast  entry  method  that 
generally  provides  overnight  service 
with  tracking  and  tracing.  This  entry 
method,  though  more  expensive  than 
Priority  Mail,  also  provides  a  postage 
refund  for  the  Express  Mail  portion  if 
the  drop  shipment  fails  to  be  delivered 
by  the  guaranteed  delivery  time. 
Moreover,  mailers  can  obtain  special 
Express  Mail  mailing  boxes,  envelopes, 
tape,  and  labels  from  the  Postal  Service 
at  no  additional  charge.  Mailers  may 
also  use  their  own  mailing  cartons  and 
envelopes  for  this  drop  shipment 
method. 

First-Class  Mail  as  a  drop  shipment 
method  may  not  have  widespread  use 
owing  to  the  13-ounce  maximum  weight 
limit  imposed  on  that  class  of  mail.  For 
"  example,  if  a  mailer  prepared  3-ounce 
CMM  pieces,  that  mailer  could  place  no 
more  than  four  such  pieces  in  one  First- 
Class  Mail  envelope.  Postal  Service  drop 
shipment  services — ^both  Express  Mail 
and  Priority  Mail — were  originally 
designed  to  carry  large  quantities  of 
lower  rate  mail  such  as  Standard  Mail 
letter  or  small  parcels. 

In  regard  to  the  pricing  between 
Priority  Mail  drop  shipment  and  any 
proposal  to  use  a  Parcel  Post  drop 
shipment  alternative,  see  the  following 
table.  Taking  an  average  of  zone  4  for 
lighter  weight  categories,  the  differences 
between  the  two  subclasses  of  mail  are 
not  always  significant.  Mailers  wanting 
to  use  Parcel  Post  would  likely  select 
the  inter-bulk  mail  center  (BMC) 
machinable  rates  rather  than  the  less 
expensive  intra-BMC  rates  for  pieces 
entering  and  destinating  in  the.service 
area  of  the  same  BMC.  The  lower  intra- 
BMC  rates  would  be  more  likely  only  for 
localized  mailings.  Furthermore,  when 
the  postage  cost  for  the  Priority  Mail 
portion  is  divided  by  the  actual  number 
of  enclosed  pieces  and  thus  spread  out 
over  each  piece,  the  price  differences 
can  be  as  small  as  a  few  extra  cents  per 
piece. 
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Rate  Comparison:  Prjority  Mail  and  Parcel  Post  (Zone  4) 


Weight  not  over 
(pounds) 
(zone  4) 


1 
2 

3 
4 
5 
6 

7  , 

8  . 

9  . 
10 
15 
20 


Priority  maa 


$3.85 

4.55 

6.05 

7.05 

8.00 

8.85 

9.80 

10.75 

11.70 

12.60 

16.20 

19.75 


Parcel  post 

Intra-BMC 

(machinable) 


Parcel  post 

Inter-BMC 

(machinable) 


$3.05 

•$3.75 

3.63 

4.14 

4.20 

5.55 

4.72 

6.29 

5.15 

6.94 

5.51 

7.44 

5.84 

7.91 

6.14 

aao 

6.45 

8.74 

6.74 

9.10 

7.96 

10.73 

8.91 

11.98 

Although  at  this  time  the  Postal 
Service  does  not  plan  to  introduce  new 
services  such  as  Parcel  Post  drop 
shipment  or  First-Class  Mail  drop 
shipment,  it  will  study  these  ideas  and 
determine  their  merits  and  their  impact 
on  mailer  costs,  other  classes  of  mail, 
mail  processing  changes,  software 
modifications  for  customers  preparing 
manifested  mail  and  other  possible  costs 
resulting  from  any  such  addition  to 
current  services. 

Data  Collection 

(Dne  commenter  also  urged  the  Postal 
Service  to  pursue  relaxing  or  modifying 
some  of  the  mail  preparation  standards 
in  the  proposed  rule  as  one  way  of 
improving  the  affordability  of  CMM  for 
mailers  wanting  to  use  this  new  service. 
Specifically,  the  mailing  association 
believed  that  the  Postal  Service  should 
develop  and  implement  the  necessary 
procedures  to  identify  and  track  CMM 
by  revenue,  volume,  and  cost.  Collecting 
such  data  would  help  in  reviewing  the 
various  costing  components  of  CMM 
and  possibly  inform  future  proposals  for 
rate  changes  that  would  make  CMM 
more  economical  for  a  wider  range  of 
mailers. 

The  Postal  Service  believes  that  the 
only  stringent  mail  preparation 
standards  for  some  mailers  might  be 
those  requiring  destination  deUvery  unit 
entry.  Otherwise,  CMM  is  probably 
easier  to  prepare  than  any  other 
presorted  mail  at  any  other  rate.  Except 
for  the  required  minimiim  of  200  pieces 
for  each  mailing,  CMM  does  not  require 
that  minimum  volumes  be  sent  to  a 
single  destination  delivery  unit.  In 
addition,  there  are  no  minimums  for  the 
number  of  pieces  prepared  in  packages 
or  placed  into  containers.  Moreover, 
mailers  may  use  letter  trays,  flat  trays, 
or  sacks,  as  well  eis  maUer-supplied 
containers. 

As  part  of  the  Stipulation  and 
Agreement,  the  Postal  Service  will 


imdertake  a  data  collection  and 
reporting  plan.  Specifically,  the  Postal 
Service  will  amend  the  appropriate 
postage  statements  to  require  separate 
identification  of  CMM.  Data  from  the 
postage  statements  would  then  be 
collected  and  analyzed  to  estimate  both 
the  annual  volimie  and  revenue  of 
CMM.  Under  the  terms  of  the 
Stipulation  and  Agreement,  tJie  Postal 
Service  would  report  estimates  of  CMM 
volume  and  revenue  annually  to  the 
•  Postal  Rate  Commission.  Data  reporting 
would  continue  imtil  the  conclusion  of 
the  next  omnibus  rate  proceeding.  As  a 
result  of  the  settlement,  participants 
interested  in  revisiting  the  impact  of 
CMM  would  be  equipped  with  statistics 
that  would  aid  in  framing  an  analysis  of 
CMM  in  a  future  rate  case. 

Counterstackiiig 

One  commenter  contended  that 
counterstacking  nonuniform  CMM 
pieces  could  pose  additional  problems 
and  work  for  the  mailer  and  the  Postal 
Service.  The  commenter  did  not  believe 
counterstacking  was  necessary  because 
CMM  mailers  are  obligated  to  deliver 
the  mail  to  the  delivery  unit  using  their 
own  transportation.  The  commenter  also 
noted  that  counterstacking  requires  the 
mailer  to  reorient  the  pieces  based  on 
their  unevenness,  which  is  generally  a 
manual  process.  The  Postal  Service 
employee  receiving  the  counterstacked 
packages  is  then  required  to  turn  the 
pieces  around  for  efficient  reading  and 
casing.  This  commenter  also  questioned 
how  a  mailer  would  coimterstack  pieces 
that  measured  '/looo  inch  thick  on  each 
edge  and  ^A  inch  thick  in  the  middle. 

The  Postal  Service  requires  the 
packaging  of  all  CMM  pieces— whether 
those  pieces  are  transported  by  the 
mailer  or  sent  using  Express  Mail  or 
Priority  Mail  drop  shipment — in  order 
to  minimize  the  potential  for  damage  to 
the  pieces.  Moreover,  for  nonuniform 
CMM  pieces,  the  mailer  must  also 


counterstack  the  pieces  to  ensure 
stability  of  packages  throughout 
transportation  and  processing. 
Counterstacking  is  already  a  widely 
observed  practice  by  mailers  producing 
certain  types  of  flat-size  mailpieces  not 
only  to  stabilize  packages  of  such  pieces 
but  also  to  create  uniform  packages  that 
take  up  less  space  in  the  mailing 
containers.  Although  it  would  be 
permissible  to  create  pieces  with 
extreme  dimensions  of  thickness, 
packaging  of  such  pieces  is  still  possible 
because  there  is  no  minimum  number  of 
pieces  for  a  package,  hi  the  case  the 
commenter  mentioned,  the  mailer  could 
line  several  pieces  in  a  row  and  then 
shrinkwrap  those  pieces  to  unitize  the 
package. 

For  the  reasons  presented  in  the 
proposed  rule  and  those  noted  above  in 
this  final  rule,  and  in  consideration  of 
the  public  comments  received,  the 
Postal  Service  adopts  the  following 
changes  in  the  Domestic  Mail  Manual, 
which  is  incorporated  by  reference  in 
the  Chde  of  Federal  Regulations.  See  39 
(3=1?  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 
PART  1 1 1— [AMENDED] 

■  1  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403,  404,  414,  416,  3001-3011,  3201- 
3219,  3403-3406.  3621,  3626.  5001. 

■  2.  Amend  the  following  sections  of  the 
Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

Domestic  Mail  Manual  (DMM) 
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C    Characteristics  and  Content 

COOO    General  Information 

CQl  0    General  Mailability  Standards 

IJO    MINIMUM  AND  MAXIMUM 
DIMENSIONS 

1.!^     Minimum 

IRBvise  1.1  to  read  as  follows:) 

For  mailability,  the  following 
standards  apply: 

a.  All  manpieces  {except  Customized 
MarketMail  pieces  mailed  under  E660 
and  keys  and  identification  devices 
mailed  imder  El  30)  that  are  'A  inch 
thick  or  less  must  be  rectangular,  with 
four  square  comers  and  parallel 
opposite  sides. 

D.  All  mailpieces  must  be  at  least  3V2 
inches  high  and  at  least  5  inches  long 
(see  Exhibit  1.1). 

c.  All  mailpieces  must  be  at  least 
0.007  inch  thick. 
»        *        *    .    *        * 

1.3    Length  and  Height     - 

***** 

[Redesignate  current  1.3c  as  new  1.3d  and 
add  new  1.3c  to  read  as  follows:] 

c.  Standard  Mail  Customized 
MarketMail. 


C600  Standard  Mail 
1.0    DIMENSIONS 
14    Basic  Standards 

These  standards  apply  to  Standard 
Mail: 

*  1 1    »    '    *        *        * 
[Revise  1.1b  to  read  as  follows:] 

b.  Presorted  rate  and  Customized 
MarketMail  pieces  are  subject  only  to 
the  basic  mailability  standards  in  COIO. 

***** 

[Redesignate  current  2.0  through  5.0  as  new 
3.0  through  6.0,  respectively;  add  new  2.0  to 
read  as  follows:] 

2.0    CUSTOMIZED  MARKETMAIL 

Mailpieces  prepared  as  Customized 
MarketMail  (CMM)  under  E660  must 
meet  these  additional  standards  and 
physical  characteristics: 

a.  The  material  used  for  constructing 
the  pieces  must  be  free  of  sharp  edges, 
protrusions,  and  other  design  elements 
that  coidd  cause  harm  or  injury  to  USPS 
personnel  handling  these  pieces. 

b.  The  dimensions  of  the  pieces  must 
not  be  smaller  than  the  minimum 
dimensions  for  letter-size  mail  in  C050 
or  greater  than  the  maximum 
dimensions  for  flat-size  mail  in  C050. 
Length  and  height  are  defined  as 
follows: 

(1)  The  length  and  the  axis  of  length 
are;  determined  by  drawing  a  straight 


line  between  the  two  outer  points  most 
distant  from  each  other. 

(2)  The  height  is  detennined  by 
drawing  perpendicular  lines  to  the 
points  that  are  the  greatest  distance 
above  and  below  the  axis  of  length.  The 
Sinn  of  these  two  lines  defines  the 
height. 

c.  The  maximum  weight  may  not 
exceed  3.3  oimces. 

d.  Pieces  may  be  rectangular  or 
nonrectangular,  may  be  uniform  or 
nonuniform  in  thickness,  and  may 
include  die  cuts,  holes,  and  voids. 

e.  Pieces  must  be  flexible  enough  to 
fit  inside  a  minimum-size  mail 
receptacle  measiu'ing  4''/8  inches  wide, 
14^/8  inches  high,  and  5%  inches  long 
(deep). 

f.  Design  approval  by  the  district 
business  mail  entry  manager  is  not 
required,  but  it  is  recommended. 

3.0    RESIDUAL  SHAPE  SURCHARGE 

[Revise  3.0  to  read  as  follows:] 

Mail  that  is  prepared  as  a  parcel  or  is 
not  letter-size  or  flat-size  as  defined  in 
C050  is  subject  to  a  residual  shape 
surcharge.  Mail  that  is  prepared  as 
Customized  MarketMail  under  E660  is 
also  subject  to  the  residual  shape 
surcharge.  There  are  different 
surcharges  for  Presorted  rate  pieces  and 
Enhanced  Carrier  Route  rate  pieces. 
Only  the  surcharges  for  Presorted  rate 
pieces  apply  to  CMM  pieces. 


D    DEPOSIT,  COLLECTION,  AND 
DELIVERY 

DOOO    Basic  Information 

***** 

D040    Delivery  of  Mail 

***** 

D042    Conditions  of  Delivery 

***** 

[Revise  heading  of  7.0  to  read  as  follows:] 

7.0  CARRIER  RELEASE 

[Redesignate  current  text  of  7.0  as  7.1  and 
add  heading  to  read  as  follows:] 

7.1  Parcels 

An  uninsured  parcel  may  not  be  left 
in  an  unprotected  place,  such  as  a  porch 
or  stairway,  unless  the  addressee  has 
filed  a  written  order,  or  the  mailer  has 
endorsed  the  parcel  "Carrier — Leave  If 
No  Response."  The  endorsement  must 
appear  directly  below  the  retmn  address 
as  specified  in  M012. 

[Add  new  7.2  to  read  as  follows:] 

7.2  Customized  MarketMail 

Any  matter  mailed  as  Customized 
MarketMail  imder  E660  must  bear  the 


endorsement  "Carrier — Leave  If  No 
Response"  as  specified  in  M012. 

***** 

E    Eligibility 

***** 

ElOO    First-Qass  Mail 
El  10    Basic  Standards 

1.0  CLASSIFICATION  AND 
DESCRIPTION 

* 

1.1  Eligibility 

[Revise  1.1  to  read  as  follows:] 

All  mailable  matter  may  be  sent  as 
First-Class  Mail  (which  for  the  purposes 
of  the  standards  in  1.0  includes  Priority 
Mail)  or  as  Express  Mail,  except 
Customized  MarketMail  imder  E660  or 
other  matter  prohibited  by  the 
respective  standards. 
*****' 

E600    Standard  Mail 
E610    Basic  Standards 


4.0    ENCLOSURES  AND 
ATTACHMENTS 


4.3  Nonincidental  First-Class 
Enclosures 

[Revise  first  sentence  of  4.3  to  read  as 
follows:] 

Letters  or  other  pieces  of 
nonincidental  First-Class  Mail,  subject 
to  postage  at  First-Class  Mail  rates,  may 
be  enclosed  with  Standard  Mail  pieces 
(except  matter  mailed  as  Customized 
MarketMail  under  E660).  *  •  * 

4.4  Nonincidental  First-Class 
Attachments 

[Revise  first  sentence  of  4.4  to  read  as 
follows:] 

Letters  or  other  pieces  of 
nonincidental  First-Class  Mail  may  be 
placed  in  an  envelope  and  securely 
attached  to  the  address  side  of  a 
Standard  Mail  piece  (except  matter 
mailed  as  Customized  MarketMail 
imder  Ee60),  or  of  the  principal  piece, 
as  applicable.  *  *  * 

4.5  Attachment  of  Other  Standard 
Mail  Matter 

[Revise  introductory  sentence  to  read  as 
follows:] 

The  front  or  back  cover  page  of  a 
Standard  Mail  piece  (except  Customized 
MarketMail  pieces)  may  bear  an 
attachment  that  is  also  Standard  Mail 
matter  if: 


[Revise  4.5b  to  read  as  follows:] 
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b.  The  material  qualifies  for  and  is 
mailed  at  Standard  Mail  rates. 


5.0  RATES 

5.1  General  Information 

(Revise  5. 1  to  read  as  follows:] 

All  Standard  Mail  rates  are  presorted 
rates  (including  all  nonprofit  rates). 
These  rates  apply  to  mailings  meeting 
the  basic  standards  in  E610  and  the 
corresponding  standards  for  Presorted 
rates  imder  E620,  Enhanced  Carrier 
Route  rates  imder  E630,  automation 
rates  under  E640,  or  Customized 
MarketMail  rates  under  E660.  Except  for 
Customized  MarketMail  pieces, 
destination  entry  discount  rates  are 
available  under  E650,  and  barcode 
discounts  are  available  for  machinable 
parcels  imder  E620.  A  mailpiece  is 
subject  to  the  residual  shape  siucharge 
if  it  is  prepared  as  a  parcel,  or  if  it  is 
not  letter-size  or  flat-size  under  C050,  or 
if  it  is  prepared  as  a  Customized 
MarketMail  piece  under  E660.  Nonprofit 
rates  may  be  used  only  by  organizations 
authorized  by  the  USPS  under  E670. 
Not  all  processing  categories  qualify  for 
every  rate.  Pieces  are  subject  to  either  a 
single  minimum  per  piece  rate  or  a 
combined  piece/pound  rate,  depending 
on  the  weight  of  the  individual  pieces 
in  the  mailing  under  5.2  or  5.3. 

5.2    Minimum  Per  Piece  Rates 

The  minimum  per  piece  rates  (i.e.,  the 
minimum  postage  that  must  be  paid  for 
each  piece)  apply  as  follows: 

***** 

/^Revise  5.2b  and  5.2c  to  read  as  follows:] 

b.  Letters  and  Nonletters.  In  applying 
the  minimiun  per  piece  rates,  a 
mailpiece  is  categorized  as  either  a  letter 
or  a  nonletter,  based  on  whether  the 
piece  meets  the  letter-size  standard  in 
C050,  without  regard  to  placement  of 
the  address  on  the  piece,  except  under 
.  these  conditions: 

(1)  If  the  piece  meets  both  the 
definition  of  a  letter  in  C050  and  the 
definition  of  an  automation  flat  in  C820, 
the  piece  may  be  prepared  and  entered 
at  an  automation  flat  (nonletter)  rate. 

(2)  If  the  piece  is  prepared  for 
automation  letter  rates,  address 
placement  is  used  to  determine  the 
length  when  applying  the  size  standards 
and  aspect  ratio  requirements  to  qualify 
for  automation  letter  rates  under  C810. 
For  this  purpose,  the  length  is 
considered  to  be  the  dimension  parallel 
to  the  address. 

(3)  If  the  piece  is  mailed  as  a 
Customized  MarketMail  piece  imder 
E660,  the  piece  is  always  subject  to  the 
applicable  Regular  or  Nonprofit 


Standard  Mail  basic  nonletter  per  piece 
rate  and  must  not  exceed  the  maximum 
weight  for  those  rates. 

c.  Individual  Rates.  There  are  separate 
minimum  per  piece  rates  for  each 
subqlass  (Regular,  Enhanced  Carrier 
Route,  Nonprofit,  and  Nonprofit 
Enhanced  Carrier  Route)  and  within 
each  subclass  for  the  type  of  mailing 
and  the  level  of  presort  within  each 
mailing  under  E620,  E630,  E640,  and 
E660.  Except  for  Customized 
MarketMail  pieces,  discounted  per  piece 
rates  also  may  be  claimed  for 
destination  entry  mailings  (destination 
bulk  mail  center  (DBMC),  destination 
sectional  center  facility  (DSCF),  and 
destination  delivery  unit  (DDUJ)  under 
E650.  DDU  rates  are  available  only  for 
mail  entered  at  Enhanced  Carrier  Route 
or  Nonprofit  Enhanced  Carrier  Route 
rates.  See  R600  for  individual  per  piece 
rates. 

5.3  Piece/Pound  Rates 

[Revise  5.3  by  adding  a  new  sentence  after 
the  first  sentence  to  read  as  follows:] 

*  *  *  Pieces  exceeding  3.3  ounces 
may  not  be  mailed  as  Customized 
MarketMail.  *  *  * 

***** 

{Revise  heading  of  5.4  to  read  as  follows:] 

5.4  Machinable  Parcel  Barcode 
Discount 

[Revise  last  sentence  to  read  as  follows:] 

*  *  *  Pieces  mailed  at  Enhanced 
Carrier  Route,  Nonprofit  Enhanced 
Carrier  Route,  or  Customized 
MarketMail  rates  are  not  eligible  for  a 
barcoded  discount. 

5.5.    Residual  Shape  Surcharge 

[Revise  5.5  to  read  as  follows:] 

Any  Standard  Mail  piece  that  is 
prepared  as  a  parcel  or  is  not  letter-size 
or  flat-size  as  defined  in  C050  is  subject 
to  a  residual  shape  surcharge.  Any  piece 
that  is  prepared  as  Customized 
MarketMail  under  E660  is  also  subject 
to  the  residual  shape  surcharge.  There 
are  different  surcharges  for  Presorted 
rate  pieces  and  Enhanced  Carrier  Route 
rate  pieces.  Only  the  surcharges  for 
Presorted  rate  pieces  apply  to 
Customized  MarketMail  pieces. 
***** 

9.0    SPECIAL  SERVICES 


e.  Pieces  mailed  as  Customized 
MarketMail. 


E620    Presorted  Rates 

***** 

[Revise  heading  and  text  of  3.0  to  read  as 
follows:] 

3.0    RESIDUAL  SHAPE  SURCHARGE 

Any  Presorted  Standard  Mail  piece 
that  is  prepared  as  a  parcel  or  is  not 
letter-size  or  flat-size  as  defined  in  C050 
is  subject  to  a  residual  shape  surcharge. 
***** 

E630    Enhanced  Carrier  Route  Rates 


9.3    Ineligible  Matter 

Special  services  may  not  be  used  for 
any  of  the  following  types  of  Standard 
Mail: 

***** 

[Add  9.3e  to  read  as  follows:] 


5.0    RESIDUAL  SHAPE  SURCHARGE 

[Revise  5.0  to  read  as  follows:] 

Any  Enhanced  Carrier  Route  Standard 
Mail  piece  that  is  prepared  as  a  parcel 
or  is  not  letter-size  or  flat-size  as  defined 
in  C050  is  subject  to  a  residual  shape 
surcharge. 
***** 

E650    Destination  Entry 

1.0  BASIC  STANDARDS 

1.1  Rate  Application 

[Revise  first  sentence  of  1.1  to  read  as  ' 

follows:] 

Except  for  Customized  MarketMail 
pieces  as  defined  in  E660,  Regulai, 
Nonprofit,  Enhanced  Carrier  Route,  and 
Nonprofit  Enhanced  Carrier  Route 
Standard  Mail  pieces  meeting  the  basic 
standards  in  E610  may  qualify  for  the 
destination  BMC,  SCF,  or  DDU  entry 
rates,  as  applicable,  if  deposited  at  the 
correct  destination  postal  facility, 
subject  to  the  general  standards  below 
and  the  specific  standards  in  5.0,  6.0, 
and  7.0,  respectively.  *  *  * 
***** 

[Add  new  E660  to  read  as  follows:] 
E660  Customized  MarketMail 
Summary 

E660  describes  the  eligibility 
standards  for  Customized  MarketMail 
(CMM)  pieces  including  standards  for 
minimum  volumes,  addressing,  and 
drop  shipment. 

1.0  BASIC  STANDARDS 

1.1  General 

Customized  MarketMail  (CMM)  is  an 
option  for  mailing  nonrectangular  and 
irregular-shaped  R^ular  Standard  Mail 
and  Nonprofit  Standard  Mail  pieces  if 
the  pieces  weigh  3.3  ounces  or  less  and 
meet  the  physical  characteristics  and 
the  dimensional  requirements  in  C600 
and  the  mail  preparation  standards  in 


y 
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M660.  Other  Regular  and  Nonprofit 
Standard  Mail  pieces  measiuing  y*  inch 
thick  or  less  and  meeting  the  applicable 
standards  in  C600,  E660,  and  M660  may 
be  entered  as  CMM  at  the  mailer's 
option.  CMM  must  be  entered  directly  at 
a  destination  delivery  unit  (DDU). 

1.2    Basic  Standards 

lAll  pieces  in  a  CMM  mailing  must: 

a.  Meet  the  basic  standards  for 
Standard  Mail  in  E610  and,  for 
Nonprofit  Standard  Mail,  the  additional 
standards  in  E670. 

b-  Be  part  of  a  single  mailing  of  at 
least  200  addressed  pieces.  All  pieces 
must  be  identical  in  size,  shape,  and 
weight  unless  excepted  by  standard 
under  an  approved  postage  pajrment 
system. 

c.  Bear  a  complete  delivery  address 
using  the  exceptional  address  format  or 
occupant  address  format  under  A020 
with  the  correct  ZIP  Code  or  ZIP+4 
code.  Each  piece  must  also  bear  a  carrier 
release  endorsement  as  specified  by 
D042.  These  additional  addressing 
standards  apply: 

(1)  Detached  address  labels  (DALs) 
under  A060  are  not  permitted. 

(2)  Ancillary  service  endorsements 
udder  FOlO  are  not  permitted. 

(3)  All  5-digit  ZIP  Codes  included  in 
addresses  on  pieces  must  be  verified 
and  corrected  within  12  months  before 
the  mailing  date,  using  a  USPS- 
approved  method.  The  mailer's 
signature  on  the  postage  statement 
certifies  that  this  standard  has  been  met 
when  the  corresponding  mail  is 
presented  to  the  USPS.  This  standard 
applies  to  each  address  individually, 
not  to  a  specific  list  or  mailing.  An 
address  meeting  this  standard  may  be 
used  in  mailings  at  any  other  rates  to 
which  the  standard  applies  during  the  • 
12-month  period  after  its  most  recent 
update. 

(4)  At  the  mailer's  option,  a  carrier 
route  information  Une  under  M014  may 
be  added.  If  this  option  is  used,  a  carrier 
route  code  must  be  applied  to  every 
piece  in  the  mailing  and  must  be 
applied  using  CASS-certified  software 
and  the  cxurent  USPS  Carrier  Route  File 
scheme,  hard  copy  Carrier  Route  Files, 
or  another  Address  Information  Systems 
(AIS)  product  containing  carrier  route 
information,  subject  to  A930  and  A950. 
Carrier  route  information  must  be 
updated  within  90  days  before  the 
mailing  date. 

d.  Be  marked,  sorted,  and 
documented  as  specified  in  M660. 

e.  Be  entered  at  the  destination 
delivery  imit  appropriate  to  the  delivery 
address  on  the  corresponding  mail,  as  a 
mailing  subject  to  the  applicable 
requirements  in  E610  and  E650,  as  a 


mailing  using  Express  Mail  or  Priority 
Mail  drop  shipment  under  M072.  or  as 
a  plant-verified  drop  shipment  (PVDS) 
mailing  under  P950.  Minimum  voliunes 
per  destination  are  not  required. 

2.0    RATES 

Each  CMM  piece  is  subject  to  the 
Presorted  Regular  or  Nonprofit  Standard 
Mail  nonletter,  nondestination  entry 
basic  rate  plus  the  residual  shape 
surcharge.  CMM  is  not  eligible  for  the 
parcel  barcode  discoimt. 

3.0    SPECIAL  SERVICES 

CMM  is  not  eligible  for  any  special 
service. 


E700    Package  Services 
E710    Basic  Standards 

1.0  BASIC  INFORMATION 

1.1  Definition 

(Revise  first  sentence  of  1.1  to  read  as 
follows:] 

Package  Services  mail  consists  of 
mailable  matter  that  is  neither  mailed  or 
required  to  be  mailed  as  First-Class  Mail 
nor  entered  as  Periodicals  (unless 
permitted  or  required  by  standard]  or  as 
Customized  MarketMail  under 
E660. 


*   * 


F    Forwarding  and  Related  Services 

FOOO    Basic  Services 
FOlO    Basic  Infoimation 


5.0    CLASS  TREATMENT  FOR 
ANCILLARY  SERVICES 


5.3    Standard  Mail 

Undeliverable-as-addressed  (UAA) 
Standard  Mail  is  treated  as  described  in 
Exhibit  5.3a  and  Exhibit  5.3b,  with  these 
additional  conditions: 

***** 

[Add  5.3k  to  read  as  follows:] 

k.  Customized  MarketMail  under 
E660  is  not  eligible  to  use  ancillary 
service  endorsements. 


M    Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 

MOlO    Mailpieces 

MOll    Basic  Standards 

1.0    TERMS  AND  CONDITIONS 


1.4    Mailings 

Mailings  are  defined  as: 

***** 

d.  Standard  Mail.  Except  as  provided 
in  E620.1.2,  the  types  of  Standard  Mail 
listed  below  may  not  be  part  of  the  same 
mailing.  See  M041,  M045,  M610,  M620, 
and  M900  for  copalletized,  combined,  or 
mixed-rate  mailings. 
***** 

[Add  1 .4d(8)  to  read  as  follows:) 

(8)  Customized  MarketMail  and  any 
other  type  of  mail. 


M012    Markings  and  Endorsements 

***** 

2.0  MARKINGS— FIRST-CLASS  MAIL 
AND  STANDARD  MAIL 

2.1  Placement 

Markings  must  be  placed  as  follows: 

***** 

[Revise  2.1b  to  read  as  follows:] 

b.  Other  Markings.  The  rate-specific 
markings  "AUTO,"  "AUTOCR," 
"Presorted"  (or  "PRSRT");  "Single- 
Piece"  (or  "SNGLP")  (First-Class  Mail 
only);  and  "ECRLOT,"  "ECRWSH," 
"ECRWSS,"  and  "Customized 
MarketMail"  (or  "CUST  MKTMAIL"  or 
"CMM")  (Standard  Mail  only))  may  be 
placed  as  follows: 

(1)  In  the  location  specified  in  2.1a. 

(2)  In  the  address  area  on  the  line 
directly  above  or  two  lines  above  the 
address  if  the  marking  appears  alone  or 
if  no  other  information  appears  on  the 
line  with  the  marking  except  optional 
endorsement  line  information  imder 
M013  or  carrier  route  package 
information  imder  M014. 

(3)  If  preceded  by  two  asterisks  (**), 
the  "AUTO."  "AUTOCR," 
"PRESORTED"  (or  "PRSRT"), 
"CUSTOMIZED  MARKETMAIL"  (or 
"CUST  MKTMAIL"  or  "CMM"),  or 
"Single-Piece"  (or  "SNGLP")  marking 
also  may  be  placed  on  the  line  directiy 
above  or  two  lines  above  the  address  in 
a  mailer  keyline  or  a  manifest  keyline, 
or  it  may  be  placed  above  the  address 
and  below  the  postage  in  an  MLOCR 
ink-jet  printed  date  correction/meter 
drop  shipment  line.  Alternatively,  the 
"AUTO,"  "AUTOCR,"  "PRSRT."  or 
"SNGLP"  marking  may  be  placed  to  the 
left  of  the  barcode  clear  zone  (subject  to 
the  standards  in  C840)  on  letter-size 
pieces. 
***** 

M030    Containers 
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M032    Barcoded  Labels 

1.0    BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


Exhibit  1.3    S-Di^t  Content  Identifier 
Numbers 

(Revise  Exhibit  1.3  by  adding  the  following 
entries  before  "ECR  Irregular  Parcels — 
Nonautomation"  to  read  as  follows:] 


Standard  Mail 

Class  and  mailing 

CMM  (letter  trays) „ 

CMM  (flat  trays) 

CMM  (sacks) 


CIN 


206 
207 
205 


Human-readabte  content  line 


DEL  LTR  STD  CMM  MAN 
DEL  FLTS  STD  CMM  MAN 
DEL  STD  CMM  MAN 


M033    Sacks  and  Trays 

1.0    BASIC  STANDARDS 

***** 


Standard  mail 


-1.2    Standard  Containers  *  *  *  Containers  for  Customized 

[Revise  1 .2  by  inserting  new  sentence  after         MarketMail  are  specified  in  M660. 

first  sentence  to  read  as  follows:] 

*  *         *         *  *      • 

{Revise  Exhibit  1.2  by  adding  the  following 
entry  at  the  end  to  read  as  follows:] 


Container  category 


Letter  tray  (with  sleeve),  flat  tray 
(witti  green  lid  inverted),  wfiite 
sack 


M070    Mixed  Classes 


M072    Express  Mail  and  Priority  Mail 
Drop  Shipment 

1.0  BASIC  STANDARDS 

1.1  Enclosed  Nfail 

[Revise  last  sentence  of  1.1  to  read  as 
follows:] 

*  *  *  When  a  drop  shipment  is 
destined  to  a  5-digit  facility,  then 
sacking  or  traying  is  not  reqiiired  for 
letters  or  flats,  if  all  enclosed  presort 
destination  packages  are  destined  to  the 
same  5-digit  ZIP  Code  as  the  Express 
Mail  or  Priority  Mails  pouch,  sack,  or 
container. 


1.3    Containers  for  Expedited 
Transport 

[Revise  1.3  to  read  as  follows:] 

Acceptable  containers  for  expedited 
transport  are  as  follows: 

a.  An  Express  Mail  drop  shipment 
must  be  contained  in  a  blue  and  orange 
Express  Mail  pouch,  except  that 
Customized  MarketMail  pieces  under 
E660  may  be  contained  in  USPS- 
provided  Express  Mail  envelopes  and 
cartons  or  in  any  properly  labeled 
container  supplied  by  the  mailer. 


b.  A  Priority  Mail  drop  shipment  must 
be  contained  in  either  an  orange  Priority 
Mail  sack  or  a  letter-size  tray,  except 
that  Customized  MarketMail  pieces 
under  E660  may  be  contained  in  USPS- 
provided  Priority  Mail  envelopes  and 
cartons  or  in  any  properly  labeled 
container  supplied  by  the  mailer. 
***** 

1.7    Label  23 

[Revise  1.7  to  read  as  follows:] 

As  an  alternative  to  sacks  for  Priority 
Mail  drop  shipments,  letter  trays  or 
mailer-supplied  containers  for 
Customized  MarketMail  pieces  imder 
E660  may  be  used  as  follows: 

a.  Label  23  is  affixed  to  the  letter  tray 
or  mailer-supphed  container.  A  single 
Label  23  may  be  used  to  identify  two 
letter  trays  strapped  together.  Mailer- 
supplied  containers  may  not  be 
strapped  together. 

b.  If  two  letter  trays  are  strapped 
together,  each  tray  must  be  of  identical 
size  and  individually  strapped  \mdet 
M033.1.5.  Label  23  must  be  affixed  to 
the  sleeve  of  the  top  tray  before 
strapping.  The  trays  must  be  strapped 
securely  around  the  length  of  the  two 
trays. 

c.  The  total  weight  of  two  trays 
strapped  together  or  mailer-supplied 
containers  used  for  CMM  may  not 
exceed  70  pounds. 


M600    Standard  Mail 

***** 

[Add  new  M660  to  read  as  follows:] 

M660    Customised  MarketMail 

Summary 

M660  describes  the  basic  preparation 
and  marking  standards  for  Customized 
MarketMail  (CMM)  pieces  meeting  the 
eligibility  standards  in  E660. 

1.0  BASIC  STANDARDS 

1.1  All  Mailings 

All  mailings  and  all  pieces  in  each 
mailing  prepared  as  Customized 
MarketMail  (CMM)  are  subject  to 
specific  preparation  standards  in  1.0 
and  2.0  and  to  these  general  standards: 

a.  All  pieces  must  meet  the  standards 
for  basic  eligibihty  in  E610  and  specific 
eligibility  in  E660.  Nonprofit  Standard 
Mail  pieces  must  meet  the  additional 
eligibility  standards  in  E670. 

b.  CMM  pieces  must  not  be  part  of  a 
mailing  containing  any  other  tjrpe  of 
Standard  Mail  pieces. 

c.  Each  maihiig  must  meet  the 
applicable  standards  for  mail 
preparation  in  MOlO  and  M020  and  the 
following: 

(1)  Subject  to  the  marking  standards 
in  M012.  Regular  Standard  Mail  pieces 
must  be  marked  "Presorted  Standard" 
(or  "PRSRT  STD")  and  Nonprofit 
Standard  Mail  pieces  must  be  marked 
"Nonprofit  Organization"  (or 
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"Nonprofit  Org."  or  "Nonprofit").  All 
pieces  must  also  be  marked 
"Customized  MarketMail,"  "CUST 
MKTMAIL,"  or  "CMM." 

(2)  At  the  mailer's  option,  a  carrier 
route  information  line  under  M014  may 
be  added.  If  this  option  is  used,  a  carrier 
route  code  must  be  applied  to  every 
piece  in  the  mailing  and  must  be 
applied  using  CASS-certified  software 
and  the  ciurent  USPS  Carrier  Route  File 
scheme,  hard  copy  Carrier  Route  Files, 
ot  another  AIS  product  containing 
carrier  route  information,  subject  to 
A930  and  A950.  Carrier  route 
information  must  be  updated  within  90 
dfiys  before  the  mailing  date. 

I  d.  All  pieces  in  the  mailing  must  meet 
the  specific  sortation  and  preparation 
standards  in  M660. 

e.  Pieces  are  subject  to  the  rate 
eligibility  specified  in  E660. 

Ii2    Postage 

CMM  is  subject  to  the  same  options  of 
postage  payment  (precanceled  stamps, 
metered  postage,  or  permit  imprint)  for 
Standard  Mail  pieces  as  permitted 
under  P600. 


1 


Documentation 


\A  complete,  signed  postage  statement, 
using  the  correct  USPS  form  or  an 
approved  facsimile  with  the  residual 
shape  svucharge,  must  accompany  each 
mailing.  The  mailer  must  also  provide 
an  extra  copy  of  the  postage  statement 
and  a  sample  of  the  CMM  mailpiece. 
The  sample  and  the  copy  postage 
statement  are  then  forwarded  by  the 
USPS  to  the  New  York  Rates  and 
Classification  Service  Center  {see  G042 
for  address).  Mailings  of  nonidenticial- 
weight  pieces  or  mailings  using  more 
than  three  different  types  of  containers 
must  also  be  supported  by  standardized 
dociunentation  meeting  the  standards  in 
P012. 

Documentation  for  nonidentical- 
weight  pieces  is  not  required  if  the 
correct  rate  is  affixed  to  each  piece. 

2.0  PREPARATION 

2.1  Packaging 

Two  or  more  pieces  to  the  same  5- 
digit  destination  must'be  packaged 
under  M020  in  any  container  to 
maintain  the  integrity  and  stability  of 
the  pieces  throughout  transit  and 
handling.  The  maximum  weight  for  any 
package  is  20  pounds.  Pieces  of  irregular 
thickness  must  also  be  counterstacked 
as  provided  in  M020.  At  the  mailer's 
option,  CMM  may  be  prepared  in  carrier 
route  packages,  subject  to  the  applicable 
standards  in  M05G  and  E630. 


2.2  Containers 

If  more  than  three  types  of  containers 
are  used,  the  mailing  must  be  prepared 
using  an  approved  manifest  mailing 
system  (MMS)  under  P910,  unless  the 
Business  Mailer  Support  (BMS)  manager 
approves  another  postage  payment 
system.  Each  mailing  presented  in 
mailer-supplied  containers  must  be 
accompanied  by  sample  containers  for 
tare  weight  calculations.  The  size  of  the 
containers  must  be  appropriate  to  the 
dimensions  of  the  pieces,  and  the 
number  of  containers  must  be 
appropriate  to  the  voliune  of  pieces  in 
the  mailing.  If  Express  Mail  or  Priority 
Mail  drop  shipment  is  used,  containers 
are  subject  to  the  standards  in  M072. 

2.3  Containerizing  and  Labeling 

Mail  must  be  prepared  in  5-digit,  5- 
digit  scheme  using  L606,  or  5-digit 
carrier  route  containers,  with  no 
minimiun  voliune  (piece  or  weight) 
required  for  an  individual  container.  In 
addition  to  the  required  labeling, 
mailer-supplied  containers  must  be 
marked  "DELIVERY  UNIT— OPEN  AND 
DISTRIBUTE"  on  the  container  label  or 
on  the  address  side  of  the  container. 
Containers  are  prepared  and  labeled  as 
follows: 

a.  PVDS  drop  shipments  must  be 
prepared  in  5-digit  or  5-digit  carrier 
route  letter  trays,  sacks,  or  in  mailer- 
supplied  containers  and  labeled  as 
follows: 

(1)  Line  1:  City,  state,  and  5-digit  ZIP 
Code  on  mail. 

(2)  Line  2:  "DEL  LTR  STD  CMM 
MAN"  (for  letter  trays);  "DEL  FLTS  STD 
CMM  MAN"  (for  fiat  trays);  "DEL  STD 
CMM  MAN"  (for  sacks  or  mailer- 
supplied  containers). 

(3)  Line  3:  Office  of  mailing  or  mailer 
information  (see  M031). 

b.  Express  Mail  and  Priority  Mail  drop 
shipments  must  be  prepared  in  USPS- 
provided  Express  Mail  or  Priority  Mail 
containers  (i.e.,  pouches,  sacks,  cartons, 
or  envelopes)  or  in  mailer-supplied 
containers  and  must  be  labeled  under 
M072. 


P    Postage  and  Payment  Methods 

POOO    Basic  Information 

***** 

P040    Permit  Imprints 

***** 

4.0    INDICL\  FORMAT 

***** 

Exhibit  4.1b    Indicia  Formats 

I  Add  an  example  of  "Cust  MktMail. "  permit 
imprint  indicia  to  read  as  follows:] 


PRSRT  STD 

CUST  MKTMAIL 

U.§.  POSTAGE  PAID 

NEW  YORK,  NY 

PERMIT  NO.  1 


R    Rates  and  Fees 

***** 

R600    Standard  Mail 

1.0    REGULAR  STANDARD  MAIL 

***** 

1.2    Nonletters — 3.3  oz.  or  Less 

***** 

[Add  footnote  2  to  "Presorted"  to  read  as 
follows:] 

2.  Customized  MarketMail  pieces  are 
subject  to  the  Basic  nondestination 
entry  nonletter  rate,  plus  the  residual 
shape  surcharge. 

***** 

3.0    NONPROFIT  STANDARD  MAIL 

***** 

3.2    Nonletters — 3.3  oz.  or  Less 

***** 

[Add  footnote  2  to  "Presorted"  to  read  as 
follows:] 

2.  Customized  MarketMail  pieces  are 
subject  to  the  Basic  nondestination 
entry  nonletter  rate,  plus  the  residual 
shape  surcharge. 
***** 

S    Special  Services 

SOOO    Miscellaneous  Services 

***** 

S070    Mixed  Classes 

1.0  BASIC  INFORMATION 

1.1  Priority  Mail  Drop  Shipment 

[Revise  1.0  to  read  as  follows:] 

For  a  Priority  Mail  drop  shipment,  no 
special  services  may  be  added  to  the 
Priority  Mail  segment,  and  the  mail 
enclosed  may  receive  only  the  following 
services: 

a.  First-Class  Mail  pieces  may  be  sent 
with  Certified  Mail  service  or  special 
handing,  or,  for  First-Class  Mail  parcels 
only,  electronic  option  DeUvery 
Confirmation  service  or  electronic 
option  Signatiue  Confirmation  service. 

b.  Standard  Mail  pieces  subject  to  the 
residual  shape  surcharge  (except 
Customized  MarketMail  pieces)  may  be 
sent  with  electronic  option  Delivery 
Confirmation  service. 

c.  Package  Services  mail  may  be  sent 
with  special  handling  or,  for  Package 
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Services  parcels  only,  electronic  option 
Delivery  Confirmation  service  or 
electronic  option  Signature 
Confirmation  service. 


S500    Special  Senrices  for  Express  Mail 


2.0    EXPRESS  MAIL  DROP  SHIPMENT 


\ 


[Revise  2.0  to  read  as  follows:} 

For  an  Express  Mail  drop  shipment,    v 
the  content  of  each  Express  Mail  pouch 
is  considered  one  mailpiece  for 
indemnity  coverage,  and  the  mail 
enclosed  may  receive  only  the  following 
services: 

a.  First-Class  Mail  pieces  may  be  sent 
with  Certified  Mail  service  or  special 
handing,  or,  for  First-Class  Mail  parcels 
only,  electronic  option  Delivery 
Confirmation  service  or  electronic 
option  Signature  Confirmation  service. 

b.  Priority  Mail  pieces  may  be  sent 
with  Certified  Mail  service,  special 
handing,  electronic  option  Delivery 
Confirmation,  or  electronic  option 
Signature  Confirmation. 

c.  Standard  Mail  pieces  subject  to  the 
residual  shape  sincharge  (except 
Customized  MarketMail)  may  be  sent 
with  electronic  option  Delivery 
Confirmation  service: 

d.  Package  Services  mail  may  be  sent 
with  special  handling  or,  for  Package 
Services  parcels  only,  electronic  option 
Delivery  Confirmation  service  or 
electronic  option  Signatiu« 
Confirmation  service. 


I    Index  Information 

7000    Information 

***** 

7020    References 

***** 

7022    Subject  Index 

*        *        *        *  .     » 

[Add  the  following  two  entries  to  read  as 
follows:] 

Customized  MarketMail,  C600,  E660, 
M660 

***** 

Standard  Mail 

***** 

MAIL  PREPARATION 

'  *        *        *        *        « 

CUSTOMIZED  MARKETMAIL,  M660 

***** 


An  appropriate  amendment  to  39  CFR 
part  111  to  reflect  these  changes  will  be 
published. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  03-17351  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-200317;  FRL-7511-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Mecklenburg  County,  NC  Update  to 
Materials  Incorporated  by  Reference 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

SUMMARY:  EPA  is  revising  the  format  of 
materials  submitted  by  North  Carolina 
that  are  incorporated  by  reference  (IBR) 
into  the  Mecklenburg  County  portion  of 
the  North  Carolina  State 
implementation  plan  (SIP).  The 
regulations  affected  by  this  update  have 
been  previously  submitted  by  the  Local 
agency  through  the  State  agency  and 
approved  by  EPA.  This  update  affects 
the  SIP  materials  that  are  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register  lOFR),  Office  of  Air  and 
Radiation  Docket  and  Information 
Center,  and  the  Regional  Office. 

EFFECTIVE  DATE:  This  action  is  effective 
July  9.  2003. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environmental 
Protection  Agency,  Region  4,  61  Forsyth 
Street,  SW.,  Atlanta,  GA  30303;  Office  of 
Air  and  Radiation  Docket  and 
Information  Center,  Room  B-108, 1301 
Constitution  Avenue,  (Mail  Code  6102T) 
NW.,  Washington.  DC  20460.  and  Office 
of  the  Federal  Register.  800  North 
Capitol  Street.  NW..  Suite  700, 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosymar  De  La  Torre  Colon  at  the  above 
Region  4  address  or  at  (404)  562-8965. 
E-mail:  delatorre.rosymar@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  SIP  is 
a  living  dociunent  which  the  State  can 
revise  as  necessary  to  address  the 
unique  air  pollution  problems  in  the 
State.  Therefore.  EPA  from  time  to  time 
must  take  action  on  SIP  revisions 
containing  new  and/or  revised 
regulations  as  being  part  of  the  SIP.  On 


May  22. 1997,  (62  FR  27968)  EPA 
revised  the  procedures  for  incorporating 
by  reference  Federally-approved  SIPs.  as 
a  result  of  consultations  between  EPA 
and  OFR.  The  description  of  the  revised 
SIP  document,  IBR  procedm^s  and 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
:    22, 1997,  Federal  Register  document. 
On  October  22,  2002.  EPA  published  a 
document  in  the  Federal  Register  (67 
FR  64999)  beginning  the  table  for 
Mecklenburg  Coimty.  North  Carolina 
IBR  material.  In  this  document  EPA  is 
doing  the  update  to  the  material  being 
IBRed. 

EPA  has  determined  that  today's  nde 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause." 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs.  Under  section  553  of  the 
APA,  an  agency  may  find  good  cause 
where  procedm-es  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  comment  is 
"unnecessary"  and  "contrary  to  the 
public  interest"  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
updating  citations. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
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Unfunded  Mandates  Reform  Act  of  1995 
Cftiblic  Law  104-4). 

{This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 


The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  8, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  nde  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviiomnental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particidate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  May  9.  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

m  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  foUows: 


PART  52— [AMENDED] 

■  1 .  The  authority  for  citation  for  part  52 
continues  to  read  as  follows: 

Authoritjr:  42  U.S.C.  7401  et  seq. 

Subpart  II 

■  2.  Section  52.1770  is  amended  by 
revising  paragraph  (b)  and  table  3  to 
paragraph  (c)  to  read  as  follows: 

S  52.1 770    Identification  of  plan. 

*         *         *         *         • 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraph  (c)  of  this 
section  with  an  EPA  approval  date  prior 
to  December  1,  2002,  for  North  Carolina 
(Table  1  of  the  North  Carolina  State 
Implementation  Plan)  and  January  1, 
2003  for  Mecklenburg  County,  North 
Carolina  (Table  3  of  the  North  Carolina " 
State  Implementation  Plan),  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  of 
this  section  with  EPA  approval  dates 
after  January  1,  2003,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilations  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rujes/regulations 
which  have  been  approved  as  part  of  the 
State  and  Local  implementation  plans 
listed  in  paragraph  (b)(1)  of  this  section. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC;  or  at  the  EPA. 
Office  of  Air  and  Radiation  Docket  and 
Information  Center,  Room  B-108, 1301 
Constitution  Avenue,  (Mail  Code  6102T) 
NW..  Washington.  DC  20460. 

(c)*  *  * 


Table  3.— EPA  Approved  MecklenburIs  County  Regulations 


State  citation 


Title/sut)ject 


State  effec- 
tive date 


EPA  approval  date 


Comments 


Article  1.000    Permitting  Provisions  for  Air  Pollution  Sources,  Rules  and  Operating  Regulations  for  Acid  Rain  Sources.  TlUe  V  and 
I  Toxic  Air  Pollutants 


Section  1.5100    General  Provisions  and  Administrations 


1.5101 
1.5102 
1.5103 


Declaration  of  Policy 
Definition  of  Terms  ... 
Enforcement  Agency 


06/14/1990 
11/21/2000 
06/14/1990 


05/02/91,  56  FR  20140. 
10/22/02,  67  FR  64999. 
05/02/91,  56  FR  20140. 


40784 


Fadcral  Register/ Vol.  68.  No.  131 /Wednesday,  July  9.  2003 /Rules  and  Regulations 


Table  3.— EPA  Appwoved  Mecklenburg  County  Regulations— Continued 


State  citation 


1.5104 
1.5111 


Tifla^ubiect 


GeneraJ  Duties  and  Poweis  of  the  Director.  With  the  Anofoval  of 

the  Board. 
GeneraJ  Recordkeeping.  Reporting  and  Monitoring  Requirements 


State  effec- 
tive date 


06/14/1990 
07/01/96 


EPA  approval  date 


05«)2/91.  56  f=R  20140. 
06/30/03,  68  FR  38631. 


1.5210 
1.5211 
1.5212 
1.5213 
1.5214 
1.5215 
1.5216 
1.5217 

1.5218  . 

1.5219  . 

1.5220  . 

1.5221  . 

1.5222  . 

1.5230  . 

1.5231  . 

1.5232  . 
1.5234  . 


Section  1.5200    Air  QuaMy  PwmHs 


Purpose  and  Scope 

Applicability 

Applications  , "  " " 

Action  on  Application;  Issuance  of  Permit  

Commencement  of  Operation  

Appltcation  Processing  Schedule ...." 

incorporated  By  Reference 

Confidential  Information  

Compliance  Schedule  for  Previously  Exempted  Activities 

Retention  of  Pennit  at  Pemiitted  Facility  

Applicability  Determinations  

Permitting  of  Numerous  Similar  Facilities  

Permitting  of  Facilities  at  Multiple  Temporary  Sites 

Permitting  Rules  and  Procedures  

Permit  Fees  "  "  

Issuance,  Revocation,  and  Enforcement  of  Permits 

Hearings 


^•5235  Expedited  Application  Processing  Schedule 


06/14/1990 

11/21/2000 

07/01/96 

07/01/96 

07/01/96 

07/01/96 

06/06/1994 

06/14/1990 

06/14/1990 

06/06/1994 

06/14/1990 

06/06/1994 

06/06/1994 

06/14/1990 

07/01/96 

07/01/96 

06/06/1994 

06/14/1990 


05/02/91. 
10/22/02. 
06/30/03, 
06/30/03, 
06/30/03, 
06/30/03. 
07/28/95, 
05/02/91. 
05/02/91. 
07/28/95. 
05/02/91. 
07/28/95. 
07/28/95. 
05/02/91. 
06/30/03, 
06/30/03. 
07/28/95, 
05/02/91, 


56  FR 

67  FR 

68  FR 
68  FR 
68  FR 
68  FR 
60  FR 
56  FR 
56  FR 
60  FR 
56  FR 
60  FR 
60  FR 
56  FR 
68  FR 
68  FR 
60  FR 
56  FR 


2014b. 
64999. 
38631. 
38631. 
38631. 
38631. 
38715. 
20140. 
20140. 
38715. 
20140. 
38715. 
38715. 
20140. 
38631. 
38631. 
38715. 
20140. 


•1.5301 

1.5302 

1.5303 

1.5304 

1.5305 

1.5306' 

1.5307 


Section  1.5300    Enforcement;  Variances;  Judicial  Review 


Special  Enforcement  Procedures 

Criminal  Penalties  .: 

Civil  Injunction  

Civii  Penalties 

Variances 

Hearings  

Judicial  Review 


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
07/01/96 
07/01/96 
06/14/1990 


05/02/91.  56  FR  20140. 
05/02/91.  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91.  56  FR  20140. 
06/30/03,  68  FR  38631. 
06/30/03,  68  FR  38631. 
05/02/91.  56  FR  20140. 


1.5604 
1.5607 


Section  1.5600    Transportation  Facility  Procedures 


Judicial  Review 
Judicial  Review 


07/01/96 
07/01/96 


06/30/03,  68  FR  38631. 
06/30/03.  68  FR  38631. 


2.0101 
2.0104 


Article  2.0000    Air  Pollution  Control  Regulations  and  Procedures 
Section  2.0100    Definitions  And  References 


Definitions 

Incorporated  By  Reference 


06/14/1990 
06/14/1990 


05/02/91. 
05/02/91, 


56  FR  20140. 
56  FR  20140. 


2.0201 
2.0202 


Section  2.0200    Air  Pollution  Sources 


Classification  of  Air  Pollution  Sources 
Registration  of  Air  Pollution  Sources  .. 


06/14/1990 
06/14/1990 


05/02/91.  56  FR  20140. 
05/02/91.  56  FR  20140. 


2.0304 
2.0a02 
2.0303 
2.0304 
2.0305 
2.0306 
2.0307 


Section  2.0300    Air  Pollution  Emergencies 


Purpose  

Episode  Criteria ."!1.!"1.! 

Emission  Reduction  Plans  

Preplanned  Abatement  Progrewn 

Emission  Reduction  Plan:  Alert  Level 

Emission  Reduction  Plan:  Warning  Level  ..... 
Emission  Reduction  Plan:  Emergency  Level 


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


05/02/91, 
05/02/91. 
05A)2/91. 
05/02/91, 
05A)2/91, 
05/02/91. 
05/02/91, 


56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 


20140. 
20140. 
20140. 
20140. 
20140. 
20140. 
20140. 


2.0401 
2.0402 
2.0403 
2.0404 
2.0405 
2.0407 
2.0408 
2.0409 


Section  2.0400    Ambient  Air  Quality  Standards 


Purpose ,. 

Sulfur  Oxides 

Total  Suspended  Particulates 

Cartwn  Monoxide  

Ozone  

Nitrogen  Dioxide 

Lead 

PM10  Particulate  Matter 


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


05/02/91. 
05/02/91. 
05/02/91. 
05/02/91. 
05/02/91. 
05/02/91, 
05/02/91. 
05/02/91, 


56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
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Table  3.— EPA  Approved  Mecklenburg  County  Regulations— Continued 


I  State  citation 


TKIe/subject 


State  effec- 
tive date 


Section  2.0500    Emission  Control  Standards 


2.0501 
2.0502 
2.0503 
2.0504 
2.0506 
2.0507 
2.0508 
2.0509 
2.0510 
2.0511 
2.0512 
2.0513 
2.0514 
2.0515 
2.0516 
2.0517 
2.0518 
2.0519 
2.0523 
2.0527 
2.0530 
2.0531 
2.0532 
2.0533 
2.0535  . 

2.0538  . 

2.0539  . 


Compliance  With  Emission  Control  Standards 

Purpose  ' 

Particulates  from  Fuel  Burning  Indirect  Heat  Exchangers  """!!. 
Particulates  from  Wood  Burning  Indirect  Heat  Exchangers  ..... 

Particulates  from  Hot  Mix  Asphalt  Plants  

Particulates  from  Chemical  Fertilizer  Manufacturing  Plants  ..... 

Particulates  from  Pulp  and  Paper  Mills 

Particulates  from  Mica  or  Feldspar  Processing  Plants 

Particulates  from  Sand,  Gravel,  or  Cnjshed  Stone  Operations 

Particulates  from  Lightweight  Aggregate  Processes  

Particulates  from  Wood  Products  Finishing  Plants 

Particulates  from  Portland  Cement  Plants 

Particulates  from  Ferrous  Jobbing  Foundries 

Particulates  from  Miscellaneous  Industrial  Processes 

Sulfur  Dioxide  Emissions  from  Combustion  Sources  

Emissions  From  Plants  Producing  Sulfuric  Acid 

Miscellaneous  Volatile  Organic  Compound  Emissions 

Control  of  Nitrogen  Dioxide  and  Nitrogen  Oxides  Emissions  .... 

Control  of  Conical  Incinerators 

Emissions  from  Spodumene  Ore  Roasting 

Prevention  of  Significant  Deterioration 

Sources  in  Nonattainment  Areas  

Sources  Contributing  to  an  Ambient  Violation  

Stack  Height  

Excess  Emissions  Reporting  and  Malfunctions 

Control  of  Ethylene  Oxide  Emissions  

Odor  Control  of  Feed  Ingredient  Manufacturing  Plants 


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
11/21/2000 
^06/14/1990 
11/21/2000 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


05/02/91, 
05/02/91. 
05/02/91, 
05/02/91 , 
05/02/91 , 
05/02/91 , 
05/02/91 , 
05/02/91, 
05/02/91, 
05/02/91 , 
05/02/91, 
05/02/91, 
05/02/91 , 
05/02/91, 
05/02/91, 
05/02/91, 
10/22/02, 
05/02/91, 
10/22/02, 
05/02/91 , 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91 , 
05/02/91 , 
05/02/91, 


56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
67  FR  64999. 
56  FR  20140. 
67  FR  64999. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 


2.0601 
2.0602 
2.0604 
2.0605 
2.0606 
2.0607 
2.0608 
2.0610 
2.0611 
2.0612 
2.0613 
2.0614 
2.0615 


Section  2.0600    Monitoring:  Recordlceeping:  Reporting 


Purpose  and  Scope 

Definitions  

Exceptions  to  Monitoring  and  Reporting  Requirements 
General  Recordkeeping  and  Reporting  Requirements  .. 
Sources  Covered  by  Appendix  P  of  40  CFR  Part  51  .... 
Large  Wood  and  Wood-Fossil  Fuel  Combinatbn  Units 

Other  Large  Coal  or  Residual  Oil  Bumers 

Delegation  Federal  Monitoring  Requirements  

Monitoring  Emissions  From  Other  Sources  

Alternative  Monitoring  and  Reporting  Procedures 

Quality  Assurance  Program 

Compliance  Assurance  Monitoring  

Delegation  


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1991 
06/14/1990 
06/14/1990 
11/21/2000 
06/14/1990 
'06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


05/02/91, 
05/02/91, 
05/02/91 , 
05/02/91, 
05/02/91, 
05/02/91 , 
05/02/91 , 
10/22/02, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 


56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
67  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 


20140. 
20140. 
20140. 
20140. 
20140. 
20140. 
20140. 
64999. 
20140. 
20140. 
20140. 
20140. 
20140. 


Section  2.0800    Transportation  Facilities 


2.0001 
2.0602 
2.0603 
2.0604 


Purpose  and  Scope 

Definitions 

Highway  Projects  .... 
Airport  Facilities 


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 


Section  2.0900    Volatile  Organic  Compounds 


2.0901 
2.0902 
2.0903 
2.0906 
2.0907 
2.0909 
2.0910 
2.0912 
2.0913 
2.0914 
2.0915 
2.0916 
2.0917 
2.0918 
2.0919 
2.0920 
2.0921 


Definitions 

Applicability 

Recordkeeping:  Reporting:  Monitoring 

Circumvention 

Equipment  Installation  Compliance  Schedule 

Compliance  Schedules  for  Sources  In  New  Nonattainment  Areas 

Altemate  Compliance  Schedule 

General  Provisions  on  Test  Methods  and  Procedures 

Detennination  of  Volatile  Content  of  Surface  Coatings  

Determination  of  VOC  Emission  Control  System  Effrciency 

Determination  of  Solvent  Metal  Cleaning  VOC  Emissrans 

Determination:  VOC  Emissions  From  Bulk  Gasoline  Temiinals 

Automobile  and  Light-Duty  Tmck  Manufacturing 

Can  Coating  

Coil  Coating 

Paper  Coating  

Fabric  and  Vinyl  Coating 


03/01/1991 
11/21/2000 
07/01/1991 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
07/01/1991 
03/01/1991 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


06/23/94, 
10/22/02, 
06/23/94, 
05/02/91 , 
05/02/91 , 
05/02/91, 
05/02/91, 
06/23/94, 
06/23/94, 
05/02/91, 
05/02/91, 
05/02/91 , 
05/02/91, 
05/02/91 , 
05/02/91, 
05/02/91 , 
05/02/9J, 


59  FR 
67  FR 
59  FR 
56  FR 
56  FR 
56  FR 
56  FR 
59  FR 
59  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 


32362. 
64999. 
32362. 
20140. 
20140. 
20140. 
20140. 
32362. 
32362. 
20140. 
20140. 
20140. 
20140. 
20140. 
20140. 
20140. 
20140. 
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Stale  citation 


2.0922 
2.0923 
2.0924 
2.0925 
2.0926 
2.0927 
2.0928 
2.0929 
2.0930 
2.0931 
2.0932 
2.0933 
2.0934 

2.0935  . 

2.0936  . 

2.0937  . 

2.0939  . 

2.0940  . 

2.0941  . 

2.0942  . 

2.0943  . 

2.0944  . 

2.0945  . 


Table  3.— EPA  Approved  Mecklenburg  County  Regulations— Continued 


Trtte/subject 


Metal  Furniture  Coating 

Surface  Coating  of  Large  App|j£»nces  

Magnet  Wire  Coating  "'[ 

Petroleum  Liquid  Storage  in  Fixed  Roof  Tanks ."".".".. 

Bulk  Gasoline  Plants  

Bulk  Gasoline  Terminals  ^^^.". 

Gasoline  Servrce  Stations  Stage  I  '.".."" 

Petroleum  Refinery ."'."!1.""1" 

Solvent  Metal  Cleaning  ,[[",[ ' 

Cutback  Asphalt  ^"!.".""".."!"!1."! 

Gasoline  Tmck  Tanks  and  Vapor  Collection  Systems  

Petroleum  Liquid  Storage  in  External  Floating  Roof  Tanks 

Coating  of  Miscellaneous  Metal  Parts  and  Products 

Factory  Surface  Coating  of  Flat  Wood  Paneling  

Graphic  Arts  

Manufacture  of  Pneumatk:  Rut)ber  Tires  

Determination  of  Volatile  Organic  Compound  Emissions  .... 
Determination  of  Leak  Tightness  and  Vapor  Leaks 

Alternative  Method  for  Leak  tightness  

Determination  of  Solvent  In  Filter  Waste  

Synthetic  Organic  Chemrcal  and  Polymer  Manufacturing  ....... 

Manufacture  of  Polyethylene,  Polypropylene  and  Polystyrene 


State  effec- 
tive date 


06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 


EPA  approval  date 


Petroleum  Dry  Cleaning  ^  "^^      06/14/1990 


05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91. 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 


56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 
56  FR 


20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 

20140. 


Comments 


[FR  Doc.  03-16581  Filed  7-6-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-60,  GA-61-200332(a);  FRL-7524-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia: 
Approval  of  Revisions  to  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  The  EPA  is  approving  the 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 
Georgia,  through  the  Georgia 
Environmental  Protection  Division 
(GAEPD).  on  July  1.  2002.  and  January 
10.  2003.  These  revisions  pertain  to 
Rules  for  Air  Quality  Control  and  Rules 
for  Enhanced  Inspection  and 
Maintenance. 

DATES:  This  direct  final  rule  is  effective 
September  8,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  August  8,  2003.  If  adverse 
comment  is  received.  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Scott  M.  Martin; 


Regulatory  Development  Section;  Air 
Planning  Branch;  Air.  Pesticides  and 
Toxics  Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street.  SW., 
.  Adanta.  Georgia  30303-8960. 
Conunents  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier,  please  follow  the 
detailed  instructions  described  in  (part 
(I)(B)(l)(i)  through  (iii))  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Martin.  Regulatory 
Development  Section.  Air  Planning 
Branch.  Air.  Pesticides  and  Toxics 
Management  Division.  Region  4.  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street.  SW..  Atlanta.  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-9036.  Mr.  Martin  can  also  be 
reached  via  electronic  mail  at 
inartin.scott@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  GA-60.  GA-61-200332.  The 
official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 


official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  tiat  is  available  for  public 
viewing  at  the  Regulatory  Development 
Section.  Air  Planning  Branch.  Air, 
Pesticides  and  Toxics  Management 
Division,  Region  4,  U.S.  Environmental 
Protection  Agency,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contact  listed  in  the  For 
Further  Information  Contact  section  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9  to  3:30 
excluding  federal  Holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  docimient  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  SUte  Air  Agency. 

Air  Protection  Branch,  Georgia 
Environmental  Protection  Division, 
Georgia  Department  of  Natural 
Resources,  4244  International  Parkway, 
Suite  120,  Atlanta,  Georgia  30354. 
Telephone  (404)  363-7000. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  tluough  the 
Regulation.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  conunents 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment 
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For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
imless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  tha  appropriate 
rulemaking  identification  niunber  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  GA-60,  GA-61- 
200332."  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Conunents  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoin 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
conunent. 

i  IE-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
martin.scott@epa.gov,  please  including 


the  text  "Public  comment  on  proposed 
rulemaking  GA-60,  GA-61-200332."  in 
the  subject  line.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  yoiu  e-mail  address.  E-niail 
addresses  that  are  automatically 
captiued  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  ReguIation.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Enviromnental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  yoin  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Sena  your  comments  to: 
Scott  M.  Martin,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Please  include  the  text 
"Public  comment  on  proposed 
rulemaking  GA-60,  GA-61-200332."  in 
the  subject  line  on  the  first  page  of  your 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Scott  M. 
Martin;  Regulatory  Development 
Section;  Air  Planning  Branch;  Air, 
Pesticides  and  Toxics  Management 
Division  12th  floor;  U.S.  Environmental 
Protection  Agency  Region  4;  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303- 
8960.  Such  deliveries  are  only  accepted 
diuing  the  Regional  Office's  normal 
hours  of  operation.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9:00  to  3:30 
excluding  federal  Holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 


You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  vdll  not  be  disclosed  except  in 
accordance  with  procediu^s  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  biuden  or 
costs,  explain  how  you  arrived  at  yoiu' 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  yoiu 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  niunber  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Fedend 
Register  citation  related  to  your 
comments. 

n.  Background 

On  July  1,  2002,  and  January  10,  2003, 
the  GAEPD  submitted  revisions  to  the 
Georgia  SIP.  These  revisions  pertain  to 
Chapter  391-3-1  Rules  for  Air  Quality 
Control  and  Chapter  391-3-20 
Enhanced  Inspection  and  Maintenance. 
The  revisions  are  described  below. 
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m.  Analysis  of  State's  Submittal 

Description  of  Revisions  Submitted  on 
July  1.  2002 

Chapter  391-3-1:  Rules  For  Air  Quality 
Control 

Rule  391-3-1. Ol(nnnn)  "Procedures 
for  Testing  and  Monitoring  Sources  of 
Air  Pollutants"  was  amended  to  include 
the  most  recent  version  of  the  test 
manual  dated  April  3,  2002. 

Rule  391-3-l-.02(2)(a)(7)  "Excess 
Emissions"  was  amended  to  add 
circumstances  in  which  subparagraphs 
(i)  and  (ii)  will  not  apply. 
Subparagraphs  (i)  and  (ii)  allow  excess 
emissions  during  startup,  shutdown,  or 
malfunction  provided  that  certain 
criteria  for  minimizing  emissions  are 
met.  Currently  the  only  exception  to  this 
allowance  is  for  equipment  subject  to 
New  Soiuxie  Performance  Standards 
(NSPS).  This  amendment  expands  this 
exclusion  to  any  State  or  federal 
regulation  that  specifically  states  that  an 
emission  standard  applies  during 
startup,  shutdown,  and  malfunctions. 
Rule  391-3-l-.02(c)  "Incinerators" 
was  amended  to  exempt  Commercial/ 
Industrial/Solid  Waste  Incinerators 
(CISWI)  as  they  will  be  subject  to  the 
■  more  stringent  New  Source  Performance 
Standard  (NS^S)  for  CISWI. 

Rule  391-3-l-.02(2)(g)  "Sulfur 
Dioxide"  was  amended  to  exclude  kraft 
■pulp  mill  recovery  furnaces.  This 
portion  of  the  rule  was  not  intended  to 
|pply  to  kraft  pidp  mill  recovery  boilers. 
Therefore,  the  change  in  wording  was 
made  to  clarify  that  these  units  are 
exempt  from  rule  391-3-l-.02(2)(g). 
Kr^  pulp  mills  are  regulated  under  nde 
391-3-l-.02(2)(gg). 

Rule  391-3.-l-.02(2)(jjj)  "NOx 
Emissions  from  Electric  Steam 
Generating  Units"  was  amended  to 
make  the  existing,  less  stringent, 
requirements  of  the  rule  inapplicable 
once  the  more  stringent  provisions  of 
the  rule  became  effective  May  1,  2003. 

Chapter  391-3-20:  Enhanced  Infection 
and  Maintenance 

Rule  391-3-20-.03(7)  "Covered 
Vehicles:  Exemptions"  was  amended  to 
update  a  reference  to  the  Department  of 
Revenue  to  the  Department  of  Motor 
Vehicle  Safety.  The  Department  of 
Motor  Vehicle  Safety  now  manages  the 
vehicle  registration  database  in  Georgia 

Rule  391-3-20-.06(5)  "On-Road 
Testing"  was  amended  to  revise  the 
requirements  for  payment  of  emission 
reinspections  as  it  relates  to  high 
emitting  vehicles  identified  by  remote 
sensing. 

Rule  391-3-20-19(2)  "Management 
Contractor"  was  amended  to  update  a 
reference  to  the  Department  of  Revenue. 


Rule  391-3-20-.21(3)  "Program 
Administration  Fees"  was  amended  to 
remove  a  reference  to  disbursement  of 
the  administrative  fees. 

Description  of  Revisions  Submitted  on 
January  10,  2003 

Chapter  391-3-1:  Rules  For  Air  Quality 
Control 

Rule  391-3-l-.01(rmnn)  "Procedures 
for  Testing  and  Monitoring  Sources  of 
Air  Pollutants"  was  amended  to  include 
the  most  recent  version  of  the  test 
manual  dated  September  25,  2002. 

Chapter  391-3-20:  Enhanced  Inspection 
and  Maintenance 

Rule 391-3-20-04  "Emission 
Inspection  Procedures"  subparagraph 
(2)(b){l)  was  amended  to  remove  an 
outdated  reference  date. 

Rule  391-3-20-.17  "Waivers"  was 
amended  to  update  the  repair  waiver 
cost  for  test  year  2003. 

IV.  Final  Action 

EPA  is  approving  the  aforementioned 
changes  to  the  Georgia  SIP  because  they 
are  consistent  with  the  Clean  Air  Act 
and  Agency  requirements. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  Uiat  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  September  8,  2003 
without  further  notice  imless  the 
Agency  receives  adverse  comments  by 
August  8,  2003. 

ff  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  September 
8.  2003  and  no  further  action  will  be 
taken  on  the  proposed  nde.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  bom  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 


V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly 'Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
xrndet  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantiy  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety    » 
Risks"  (62  FR  19885.  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SEP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
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standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et seq.). 

'The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nde  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 


the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  8, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide, 

EPA  Approved  Georgia  Regulations 


Nitrogen  dioxide,  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds.  ♦■ 

Dated:  June  26,  2003. 
A.  Stanley  Meibtu^, 

Acting  Regional  Administrator,  Region  4. 

■  Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  L— Georgia 

■  2.  In  §  52.570(c),  the  table  is  amended 
by  revising  entries  for:  "391-3-1.01"; 
"391-3-1.02(a)";"391-3-l-02(g)"; 
"391-3-l-02(jjj)";  "391-3-20"  to  read 
as  follows: 

§52.570    Identification  of  plan. 

*        *        *        •        * 

(c)*  *  * 


^ate  citation 


Title/sut>iect 


State  effec- 
tive date 


EPA  approval  date 


Explanation 


3S 1-3-1 -.01 


391-3-1- 
I02(2)(a). 


Definitions 


General  Provisions 


391-3-1- 
02(2)(g). 


Sulfur  Dioxide 


12/30/02    July  9,  2003 

•  * 

07/17/02    Julys,  2003 
t 

•  * 

07/17/02    July  9,  2003 


SSh'-S-l-  NOx  Emissions  from  Electric  steam  Gener-         07/17/02    July  9  2003 

i02(2)(jij).  ating  Units. 


391-3-20 Enhanced  Inspection  and  Maintenance 


12/30/02    July  9.  2003 


[insert  FR  citation] 
[insert  FR  citation] 

• 

[insert  FR  citation] 

[insert  FR  citation) 
[insert  FR  citation] 


***** 

[FR  Doc.  03-17204  Filed  7-8-03;  8:45  am] 
BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[CA-282-0392;  FRL-7515-3] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  1-Hour  Ozone  Standard  for 
Santa  Bart>ara,  CA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 


SUMMARY:  EPA  is  taking  final  action  to 
redesignate  the  Santa  Barbara  County 
area  to  attainment  for  the  l-hoiu  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS).  EPA  is  also  approving  a  1- 
hour  ozone  maintenance  plan  and  motor 
vehicle  emissions  budgets  as  revisions 
to  the  Santa  Barbara  portion  of  the 
California  State  Implementation  Plan 
(SIP). 

EFFECTIVE  DATE:  This  action  is  effective 
August  8,  2003. 

ADDRESSES:  You  can  inspect  copies  of 
the  docket  for  this  action  during  normal 
business  hours  at  EPA's  Region  IX 
office.  Please  contact  Dave  Jesson  if  you 
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wish  to  schedule  a  visit.  You  can 
inspect  copies  of  the  SIP  materials  at  the 
following  locations: 
U.S.  EPX.  Region  IX.  75  Hawthorne 

Street.  San  Francisco.  CA  94105- 

3901. 
California  Air  Resoim:es  Board,  1001  I 

Street,  Sacramento,  California,  95812. 
Santa  Barbara  County  Air  Pollution 

Control  District  26  Castilian  Drive, 
-      Suite  B-23,Goleta,CA  93117. 

The  plan  is  also  electronically 
available  at:  http://www.sbcapcd.org/ 
sbc/downloadOl.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson.  EPA  Region  K,  (415)  972- 
3957,  OT  jesson.david@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us." 
and  "our"  refer  to  EPA. 

I.  Background 

.    On  March  25.  2003  (68  FR  14382- 
14388).  we  proposed  to  approve  the  1- 
hour  ozone  maintenance  plan  for  Santa 
Barbara  Couilty  nonattaimnent  area 
("Santa  Barbara"),  including  the  motor 
vehicle  emissions  budgets,  and  to  grant 
the  State's  request  that  we  redesignate 
the  area  to  attainment,  in  accordance 
with  Clean  Air  Act  ("CAA")  section    " 
107(d)(3)(E).  The  maintenance  plan  and 
budgets  are  contained  in  the  Final  2001 
Clean  Air  Plan  ("CAP"),  which  was 
adopted  by  the  Santa  Barbara  County 
Air  Pollution  Control  District 
("SBCAPCD")  on  December  19,  2002, 
and  submitted  by  the  California  Air 
Resources  Board  on  February  21,  2003. 
The  proposal  contains  detailed 
information  on  the  SIP  submittal  and 
our  evaluation  of  the  submittal  against 
applicable  CAA  provisions  and  EPA 
policies  relating  to  l-hoxir  ozone 
maintenance  SIPs  and  budgets. 

In  the  proposal,  we  stated  that  final 
approval  would  be  contingent  upon  our 
affirmative  finding  that  the  latest  update 
to  California's  motor  vehicle  emissions 
model,  known  as  EMFAC2002.  is 
acceptable  for  purposes  of  SIP 
development  and  transportation 
conformity.  On  April  1.  2003  (68  FR 
15720-15723),  we  published  a  Federal 
Register  notice  stating  our  conclusion 
that  the  EMFAC2002  emission  factor 
model  is  acceptable  for  use  in  SIP 
development  and  transportation 
conformity. 

n.  Public  Comments 

We  received  no  public  comment  on 
our  proposed  action. 

m.  EPA  Action 

In  this  docimient.  we  are  finalizing 
our  proposed  approval  of  the  Final  2001 
CAP  for  Santa  Barbara  as  meeting 


applicable  provisions  for  1-hour  ozone 
maintenance  plans.  under'CAA  sections 
175A  and  110(k)(3).  As  part  of  this 
action,  we  are  finalizing  approval  of  the 
following  specific  plan  elements.  We 
indicate  on  which  page  of  our  proposal 
the  element  is  discussed. 

(1)  Approval  of  the  emission 
inventories  for  1999,  2005.  2010.  and 
2015.  including  a  growth  conformity 
allowance  for  the  Vandenberg  Air  Force 
Base,  under  CAA  section  172(c)(3)  and 
175A— 68  FR  14384, 

(2)  Approval  of  the  maintenance 
demonstration  through  2015.  under 
CAA  section  175A — 68  FR  14384-5. 

(3)  Approval  of  the  SBCAPCD 
commitment  to  continue  ambient 
monitoring  of  the  1-hour  ozone  NAAQS. 
under  CAA  section  175A — 68  FR  14385. 

(4)  Approval  of  the  SBCAPCD 
commitment  to  track  progress  through 
triennial  updates  to  verify  maintenance 
of  the  1-hour  ozone  NAAQS,  under 
CAA  section  175A— 68  FR  14385. 

(5)  Approval  of  the  contingency 
measures,  under  CAA  section  175A(d)— 
68  FR  14385  (Table  2).' 

(6)  Approval  of  the  2005  and  2015 
motor  vel^cle  emissions  budgets  for 
volatile  organic  compounds  (VOC)  and 
nitrogen  oxides  (NOx),  under  CAA 
sections  176(c)(2)  as  adequate  for 
maintenance  of  the  1-hour  ozone 
NAAQS  and  for  transportation 
conformity  purposes — 68  FR  14385- 
14386. 

Finally,  we  are  redesignating  Santa 
Barbara  County  to  attainment  for  the  1- 
hour  ozone  standard  under  CAA  section 
107(d)(3)(E). 

As  discussed,  we  finalize  these 
actions  because,  in  a  separate  action,  we 
have  found  that  the  EMFAC2002 
emission  factor  model  is  acceptable. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federed 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 


'  On  August  27,  2002  (67  FR  54963),  we  approved 
these  same  contingency  measures  under  CAA 
section  110(K)(3)  as  strengthening  the  existing  SIP. 
We  are  now  approving  them  as  meeting  the 
maintenance  plan  provisions  of  CAA  175A(d). 


will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
nde  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(PubUc  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Govermnent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenmient  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fit)m 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congre«  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
jreport  containing  this  rule  and  other 
kequired  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 
i    Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  8, 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
tiiis  final  rule  does  not  affect  the  finality 
«^f  this  rule  for  the  purposes  of  judicial 
lieview  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
iBview  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


ListofSubiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Nitrogen 
dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  June  6,  2003. 
Alexis  Strauss, 
Acting  Regional  Administrator,  Region  IX. 

■  Ch^ter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  etseq. 

Subpart  F— California 

■  2.  Soption  52.220  is  amended  by 
adding  paragraph  (c)(314)  to  read  as 
follows: 


§52.220    Identification  of  plan. 
***** 

(c)*  *  * 

(314)  New  and  amended  plan  for  the 
following  agency  was  submitted  on 
February  21,  2003,  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Santa  Barbara  County  Air 
Pollution  Control  District. 

[1]  Emission  Inventories,  1-hour 
ozone  maintenance  demonstration, 
commitments  to  continue  ambient 
monitoring  and  to  track  progress,  and 
contingency  measures,  as  contained  in 
the  Final  2001  Clean  Air  Plan  adopted 
on  December  19,  2002. 
***** 

'PART81— [AiyiENDED] 

■  1 .  The  authority  citation  for  Part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

■  2.  In  §  81.305,  the  California  Ozone  (1~ 
Hoiu  Standard)  table  is  amended  by 
revising  the  entry  for  the  Santa  Barbara- 
Santa  Maria-Lompoc  Area:  to  read  as 
follows: 

§81.305    Califomia. 


California— Ozone  (1-Hour  Standard) 


Designated  area 


Designation 


Classification 


Oate^ 


Type 


Date^ 


Type 


Spnta  Bartara-Santa  Maria-Lompoc  Area- 

'  Santa  Barbara  County ::::z:;::;;;;;:;:::  Auguisy^boa' 


Attainment. 


'  This  date  is  November  15.  1990,  unless  othenwise  noted. 


*        *        *        *        * 

[FR  Doc.  03-17210  Filed  7-8-03:  8:45  am) 

BIIUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0220;  FRL-7316-6] 

Emamectln;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  This  regulation  establishes  a 
tolerance  for  combined  residues  of 
emamectin  and  its  metabolites  in  or  on 


Brassica  leafy  vegetables  (crop  group  5); 
turnip  greens;  cotton,  undelinted  seed; 
cotton  gin  byproduct;  leaiy  vegetables 
(except  Brassica)  (crop  group  4);  fruiting 
vegetables  (crop  group  8);  and  tomato 
paste.  In  addition,  tolerances  are 
established  for  indirect  or  inadvertent 
combined  residues  of  emamectin  and 
the  associated  8,9-Z  isomers  in  or  on 
milk  and  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep;  meat  byproducts, 
except  liver,  of  cattle,  goats,  hogs,  horses 
,  and  sheep;  liver  of  cattle,  goats,  hogs, 
horses,  and  sheep;  and  meat  of  cattle, 
goat,  hogs,  horses,  and  sheep.  Syngenta 
Crop  Protection,  Inc.  requested  this 
tolerance  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA) ,  as 


amended  by  the  Food  Quality  Protection 
Actofl996(FQPA). 
DATES:  This  regulation  is  effective  July 
9,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0220.  must  be 
received  on  or  before  September  8, 
2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  Harris.  Registration  Division 
{7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
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DC  20460-0001;  telephone  number: 
(703)  308-9423;  e-mail  address: 
harris.thomas@epa.gov. 

SUPPLEMEFTTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

-    You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  Production  (NAICS  111,  e.g.) 

•  Animal  Production  {NAICS  112, 

e.g.) 

•  Food  Manufacturing  (NAICS  311, 

e.g.). 

•  Pesticide  Manufacturing  (NAICS 
32532,  e.g.) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action, 
imder  docket  identification  (ID)  nimiber 
OPP-2003-0220.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nimiber 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 


40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80  00. html,  a 
beta  site  cmrently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  m^  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  20, 
2002  (67  FR  12990)  (FRL-6824-4),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA.  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
annoimcing  the  filing  of  a  pesticide 
petition  (PP  7F4845)  by  Syngenta  Crop 
Protection,  Inc..  P.O.  Box  18300, 
Greensboro,  NC  27419.  That  notice 
included  a  summary  of  the  petition 
prepared  by  Syngenta  Crop  Protection, 
Inc.,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  original  petition  requested  that  40 
CFR  180.505  be  amended  by 
establishing  a  tolerance  for  combined 
residues  of  the  insecticide  emamectin 
benzoate,  4'-epi-methylamino-4'- 
deoxyavermectin  B  i  benzoate  (a  mixture 
of  a  minimum  of  90%  4'-epi- 
methylamino-4'-deoxyavermectin  Bu 
and  a  maximum  of  10%  4'-epi- 
methlyamino-4'deoxyavermectin  Bib 
benzoate),  and  its  metabolites  8,9  isomer 
of  the  B  la  and  B  ib  component  of  the 
parent  insecticide  in  or  on  the  raw 
agricultural  commodities  fioiiting 
vegetables  (except  Cuciubits)  group  at 
0.02  parts  per  million  (ppm),  Brassica 
leafy  vegetables  group  at  0.025  ppm, 
leafy  vegetables  (except  Brassica)  group 
at  0.1  ppm,  cottonseed  at  0.025  ppm, 
cotton  gin  byproducts  at  0.5  ppm. 

Based  on  the  EPA  analysis  of  the 
residue  chemistry  and  toxicological 
databases,  the  petition  was  subsequently 
revised  to  express  the  tolerance  as  the 
combined  residues  of  emamectin,  (a 
mixtiue  of  a  minimum  of  90%  4''-epi- 
methylamino-4''-deoxyavermectin  Bu 


and  maximum  of  10%  4''-epi- 
methylamino-4''-deoxyavermectin  Bib) 
and  its  metabolites  8,9-isomer  of  the  Bu 
and  Bib  component  of  the  parent  (8,9- 
ZMA),  or  4''-deoxy-4''-epi-amino- 
avermectin  Bu  and  4''-deoxy-4''-«pi- 
amino-avermectin  Bib;  4''-deoxy-4"'-epi- 
amino  avermectin  Bu  (ABu);  4''-deoxy- 
4''-epi-(A/-formyl-N-methyl)amino- 
avermectin  (MFBu);  and  4"-deoxy-4''- 
epi-(N-formyl)amino-avermectin  Bu 
(FAB la),  in  or  on  Bivssica  leafy 
vegetables  (crop  group  5)  at  0.05  ppm; 
turnip  greens  at  0.05  ppm;  cotton, 
imdelinted  seed  at  0.025  ppm;  cotton 
gin  byproduct  at  0.05  ppm;  leafy 
vegetables  (except  Brassica)  (crop  group 
4)  at  0.10  ppm;  fruiting  vegetables  (crop 
group  8)  at  0.02  ppm;  and  tomato  paste 
at  0.15  ppm.  In  addition,  tolerances  are 
established  for  indirect  or  inadvertent 
combined  residues  of  emamectin 
(MABu  +  MABib  isomers)  and  the 
associated  8,9-Z  isomers  (8,9-ZBu  +  8,9- 
ZBib)  in  or  on  milk  and  fat  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.003 
ppm;  meat  byproducts,  except  liver,  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.005  ppm;  liver  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.020  ppm;  and 
meat  of  cattle,  goat,  hogs,  horses,  and 
sheep  at  0.002  ppm.  Note  that  the 
tolerance  expression  in  40  CFR  180.505 
is  being  changed  from  emamectin 
benzoate  to  emamectin  since  the 
enforcement  method,  Method  244-92-3, 
Revision  1,  analyzes  residues  of 
emamectin  MABi  isomers  (not 
emamectin  benzoate),  8,9-ZMA,  ABu, 
MFBu,  and  FABu  in/on  crops. 

Section  408(b)(2)(A)(i)  of  flie  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that"there  is  a 
reasonable  certainty  that  no  harm  will 
result  firom  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu-e.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposvue  of  infants  and  children  1o  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
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requirements  of  section  408  of  the 
FFTMHA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26, 1997) 
(FRI^5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
bf  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
kelevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  combined 
residues  of  emamectin,  (a  mixture  of  a 
ininimiim  of  90%  4''-epi-methylamino- 
♦"-deoxyavermectin  Bu  and  mayiTnnm 
of  10%  4''-epi-methylamino-4''- 
deoxyavermectin  Bib)  and  its 
netabolites  8,9-isomer  of  the  Bi,  and  Bjb 


I 


component  of  the  parent  (8,9-ZMA),  or 
4''-deoxy-4''-epi-amino-avermectin  Bu 
and  4'-deoxy-4''-epi-amino-avermectin 
Bib;  4''-deoxy-4''-epi-amino  avermectin 
Bia  (ABu);  4''-deoxy-4''-epi-(7V-fonnyl-N- 
methyDamino-avermectin  (MFBiJ;  and 
4''-deoxy-4''-epi-(N-formyl)amino- 
avermectin  B,a  (FABu).  in  or  on 
Brassica  leafy  vegetables  (crop  group  5) 
at  0.05  ppm;  turnip  greens  at  0.05  ppm; 
cotton,  imdelinted  seed  at  0.025  ppm; 
cotton  gin  byproduct  at  0.05  ppm;  leafy 
vegetables  (except  Bmssica]  (crop  group 
4)  at  0.10  ppm;  fruiting  vegetables  (crop 
group  8)  at  0.02  ppm;  and  tomato  paste 
at  0.15  ppm.  In  addition,  tolerances  are 
established  for  indirect  or  inadvertent 
combined  residues  of  emamectin 
(MABi,  +  MABib  isomers)  and  the 
associated  8,9-Z  isomers  (8,9-ZBi,  +  8,9- 
ZBib)  in  or  on  milk  and  fat  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.003 
ppm;  meat  byproducts,  except  liver,  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 


Guideline  No. 


Table  l.— Subchronic,  Chronic,  and  Other  Toxicity 


0.005  ppm:  liver  of  catUe,  goats,  hogs, 
horses,  and  sheep  at  0.020  ppm;  and 
meat  of  cattle,  goat,  hogs,  horses,  and 
sheep  at  0.002  ppm.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Pmfile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliabihty  as  well  as  ' 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consmners,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  emamectin  are 
discussed  in  Table  1  of  this  imit  as  well 
as  the  no-observed-adverse-effect-level 
(NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


870.3100 


1870.3150 


Study  Type 


Subchronic-Feedfng-Rat  MK-0243 


Results 


Subchronic-Feeding-Dog  MK-0243 


870.3200 


870.3700 


Systemic  Toxicity  NOAEL=2.5  mg/kg/day. 

Sjretemic  Toxicily  L0AEL=5  mg/kg/day  based  on  tremors 
hindhmb  splaying,  urogenital  staining,  histological  changes 
in  brain  and  spinal  cord,  sciatic  and  optic  nerves  and  skel- 
etal muscles  in  males,  emaciation,  reduced  body  weight 
and  reduced  food  consumption  in  both  sexes. 


21-Oay  Dermal  Toxictty-Rat 


Developmental  Toxkaty-Rat  MK-0243 


870.3700 


870.3800 


Systemk:  Toxicity  NOAEL=0.25  mg/kg. 

Systennic  Toxrcity  LOAEL=0.50  mg/kg  based  on  microscopk: 
pathological  signs  o*  neurotoxicity  consisting  of  skeletal 
muscle  atrophy  and  white  matter  multifocal  degeneration 
in  the  brains  of  both  sexes  and  white  matter  multifocal  de- 
generatkan  in  the  spinal  cords  of  males. 


No  Study  Available. 


Developmental  Toxkaty-Rabbit  MK-0243 


Maternal  Toxkaty  NOAEL=2  mg/kg/day. 

Maternal  Toxkaty  L0AEL=4  mg/kg/day  based  on  a  signifi- 
cant trend  towards  decreased  body  weight  gain  during  the 
dosing  period. 

Developmental  Toxkaty  N0AEL=4  mg/kg/day. 

Developmental  Toxicity  L0AEL=8  mg/kg/day  based  on  al- 
tered growth  and  an  increased  inckJence  of  super- 
numerary rib. 


Reproductive  Toxicity-Rat  MK-a244 


Matemal  Toxkaty  N0AEL=3  mg/kg/day. 

Maternal  Toxreity  L0AEL=6  mg/kg/day  based  on  a  si^iifl- 
cant  trend  towards  decreased  body  weight  gain  during 
dosing  period  and  increased  dinkal  signs  (mydriasis  and 
decreased  pupillary  reaction). 

Developmental  Toxicity  N0AEL=6  mg/kg/day. 

Developmental  Toxicity  LOAEL=Not  Detemined 


SysteiTOc  Toxkxty  NOAEL=0.6  mg/kg/day. 

Systemk:  Toxkaty  L0AEL=1.8  mg/kg/day  based  on  de- 
creased body  weight  gain  and  histopathotogkal  changes 
(neuronal  degeneration  in  the  brain  and  spinal  cord)  in 
both  sexes  and  generations. 

Reproductive  Toxcity  NQAEL=0.6  mg/kg/day.' 

Reproductive  Toxkaty  L0AEL=1.8  mg/kg/day  based  on  de- 
creased fecundity  and  fertility  indk»s  and  dinkal  signs 
(tremors  and  hind  limb  extenskw)  in  offspring  of  both  oen- 
eratkxis.  ^ 
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GukJeHne  No. 

Study  Type 

Results 

870.4100  ^ 

Chronic-Feeding-Dog  MK-0244 

Systemic  Toxteity  NOAEL=  0.25  mg/kg/day. 

Systemk:  Toxicity  LOAEL=0.5  mg/kg/day  based  on  axonal 
degeneration  in  the  pons,  medulla  and  peripheral  nerves 
(sciatic,  sural,  and  tibial)  in  both  sexes,  clink^l  signs  of 
neurotoxicity  (whole  body  tremors,  stiffness  of  the  hind 
legs),  spinal  cord  axonal  degeneration,  and  muscle  fiber 
degeneration  in  females. 

870.4100 

* 

Chronic  Feeding-Rat  MK-0244 

Systemk:  Toxkiity  NOAEL=1.0  mg/kg/day. 

Systems  Toxkiity  LOAEL=2.5  mg/kg/day,  based  on  in- 
creased incidence  of  neuronal  degeneration  in  the  brain 
and  spinal  cord,  decreased  rearing,  and  an  increased  inci- 
dence of  animals  with  tow  arousal. 

870.4200 

Carcinogenicity-Mouse  (78-week)  MK-0244 

Systemic  Toxk:ity  NOAEL=2.5  mg/kg/day. 

Systemic  Toxrcity  LOAEL=5.0  mg/kg/day  for  males  and  7.5 
mg/kg/day  for  females  based  on  increased  mortality,  de- 
creased weight  gain,  neurologtoal  signs,  and  increased  in- 
cidence of  severity  of  infectk>ns.  There  were  no  signs  of 
carcinogenKity  in  this  study. 

870.4300 

Chronic                Toxicity/Carcinogenicity-Rat 
Emamectin 

Systemk:  Toxk:ity  NOAEL=1.0  mg/kg/day. 

Systemic  Toxkiity  LOAEL=2.5/5  0  mg/kg/day  based  on 
marked  neural  degeneration  in  the  brain  and  spinal  cord 
of  both  sexes,  brain  white  matter  degeneration  in  males, 
and  on  decreased  body  weight,  body  weight  gain,  and 
food  effk:iency  in  males.  There  were  no  signs  of  carcino- 
genk:ity  in  this  study. 

Note:  The  initial  dose  of  the  high  dose  g>'oup  was  5.0  mg/kg/ 
day.  Due  to  unacceptable  weight  loss  and/or  tremors  oc- 
curring at  this  dose  in  another  concun-ent  study  (1  l#91- 
006-0)  during  week  9  in  males  and  week  11  in  females, 
-  the  dose  was  lowered  to  2.5  mg/kg/day  starting  at  week  6 
in  males  and  week  10  in  females. 

870.5100 

Gene  Mutation  -  Salmonella  MK-0243  and 
L-660,599;     L-657,831;     L-695,638;     L- 
930,905  (photometabolites  of  MK-0244) 

Negative  for  the  inductkm  of  reverse  gene  mutation 

870.5300 

Gene   Mutation   in  Cultured  V-79  Chinese 
Hamster  Lung  Cells  MK-0243 

Negative  for  the  induction  of  fonivard  gene  mutations  in  Chi- 
nese hamster  lung  fibroblast  cells  up  to  a  severely 
cytotoxk:  nonactivated  dose  of  0.01  mM  or  a  severely 
cytotoxk;  S9-activated  dose  of  0.04mM. 

870.5385 

Structural    Chromosome    Al)erration-/n    vivo 
mouse  bone  marrowMK-0244 

Negative  for  the  induction  of  chromosome  aberrations  in  the 
bone  man-ow  cells  of  male  CD-I  mice. 

870.5500 

DNA  Damage-Rat  hepatocytes  MK-0243 

Negative  for  the  inductton  of  single  strand  breaks  (SBs)  in 
DNA  of  rat  hepatocytes. 

870.6200 

Acute  Oral  Neurotoxicity  -Rat  MK-0243 

A  Neurotoxicity  NOAEL  was  not  established,  since  toxic 
signs  of  neurotoxicity  as  well  as  histologk:al  lesions  in  the 
brain,  spinal  cord  and  sciatk:  nen^e  occurred  at  all  doses 
tested  (27.4,  54.8  or  82.2  mg/kg) 

870.6200 

Subchronic  Neurotoxicity-Rat  MK-0243 

Neurotoxicity  NOAEL=1 .0  mg/kg/day. 

LOAEL=5.0  mg/kg/day  (highest  dose  tested)  based  on  mikl 
tremors,  posture,  rearing,  excessive  salivation,  fur  appear- 
ance, gait,  strength,  mobility  and  righting  reflex. 

,870.6200      - 

2-Week    Dietary    Neurotoxicity-CD-1    Mk:e 
MK-0243 

Neurotoxk:ity  NOAEL=2.0  mg/kg/day  (highest  dose  tested). 
No  characteristk:  neuronal  lesions  in  the  brain,  spinal  cord 
or  sciatk:  nerve  in  mk»  of  high  dose  group  (2.0  mg/kg/ 
day). 

870.6200 

15-day  Dietary  Neurotoxkaty-CF-1  Mk»  MK- 
244 

Neurotoxkaty  NOAEL=0.075  mg/kg/day. 

LOAEL=0.10  mg/kg/day  based  on  tremors  observed  begin- 
ning on  day  3,  decreases  in  body  weight  and  food  con- 
sumptkjn  as  well  as  degeneratton  of  the  sciatk;  nen/e. 
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870.6200 


870.6300 


870.7485 


Study  Type 


Dietairy  Neurotoxicity-CF-1 
Supplementary  Study 


Mice  L-660,599 


Developmental  Neurotoxicity-Rat  MK-0244 


Results 


Neufotoxkaty  NOAEL  <0.1  mg/kg/day.  One  of  the  low-dose 
males  had  tremors,  hunched  posture  and  piloerection  on 
day  14. 


Maternal  Toxicity  NOAEL=3.6«.5  mg/kg/day  (highest  dose 

t6$i6(j). 

Devetopmental  Neurotoxkaty  NOAEL=0.10  mo^g/day  (kjw- 
est  dose  tested).  The  LOAEL  is  0.60  mg/kg/day  based  on 
the  dose-related  decrease  in  open  fieW  motor  activity  in 
females  at  postnatal  day  17. 


Metabolism-Rat  MABu 


870.7485 


870.7485 


870.7600 


Bioequivaience-Dog 
monohydrate 


MK-0243       solvate/ 


Bioequivalence-Dog  MK-0243  benzoate/HCL 
salts 


Radiolat)eled  MAB,.  t)enzoate  is  rapidly  absorbed  distrib- 
uted and  excreted  foHowing  oral  and  l.v.  administratkxi 
TDe  feces  was  the  major  route  of  excretkxi  In  oral  and  i  v 
groups,  while  <1%  of  the  administered  dose  was  recov- 
ered in  tl»e  urine  7  days  post  dosing.  Tissue  distribution 
and  bioaccumulation  appeared  minimal.  The  metabolism 
of  MAB  I.  benzoate  appears  to  involve  primarily  N- 
demethytation  to  AS,.  AS,,  was  the  only  metabolite  de- 
tected in  the  feces  while  unmetabolized  parent  compound 
represented  a  large  amount  of  the  radkiactivity. 

The  study  derTx>nstrated  that  MK-0243  benzoate  MTBE 
solvate  and  MK-0243  benzoate  monohydrate  were  bro- 
equivalent  in  male  dogs  foMowing  oral  administration  as  in- 
dkated  by  similar  plasma  levels  for  the  two  compounds 


Dennal  Absorption-Rhesus  Monkey  MAB,. 
MK-244 


|Key: 


MK-0243: 


The  study  demonstrated  that  benzoate  and  HO  salts  are 
bk)equivalent  after  oral  administratkxi  in  mate  beaote 
dogs.  " 


Demral  Absorptkxi  was  approximated  at  1.79%  of  the  ad- 
ministered dose. 


hydrochtoride  (adduct)  or  salt  of  emamectin;  MK-^44  =  benzok:  acid  (adduct)  or  salt  of  emamectin 


B.  Toxicological  Endpoints 

I  The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

As  explained  below  in  Unit  III.D.3, 
EPA  determined  that  the  special  FQPA 
SF  be  reduced  to  Ix.  However,  EPA  also 
determined  that  an  additional  3x 
Modifying  Uncertainty  Factor  (UFm)  is 
required  for  application  of  the  endpoint 
(based  on  the  15-day  mouse 
neurotoxicity  study)  to  acute-  and  short- 
term  scenarios,  to  account  for  the 
steepness  of  the  dose-response  curve 


and  the  severity  of  effects  at  the  LOAEL 
(death  and  neuropathology).  A  3x  UFm 
was  judged  to  be  adequate  (as  opposed 
to  a  lOX)  because:  (1)  A  NOAEL  was 
established  in  this  study;  (2)  although 
the  effects  of  concern  are  seen  after 
repeated  dosing,  the  NOAEL  here  is 
used  for  a  single  exposure  risk 
assessment;  and  (3)  the  most  sensitive 
endpoint  in  the  most  sensitive  species  is 
selected.  For  intermediate-  and  chronic/ 
long-term  scenarios.  EPA  determined 
that  a  lOx  UFm  is  required  to  account  for 
steepness  of  the  dose-response  curve, 
severity  of  effects  at  the  LOAEL  (death 
and  neuropathology),  and  the  use  of  a 
short-term  study  for  long-term  risk 
assessment. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  population  adjusted  dose  (aPAD 
or  cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  SF. 


For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 
The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currentiy 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  asl  x  IQ^  or  one 
in  a  million).  Under  certain  specific 
circimistances,  MOE  calculations  wiU 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departiue  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  bom  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
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departure  to  exposure  (MOEcancer  =  point    sununary  of  the  toxicological  endpoints      assessment  is  shown  in  the  following 
of  departure/exposiu^s)  is  calculated.  A     for  emamectin  used  for  hiunan  risk  Table  2: 

Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  emamectin  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, uf 

Special  FQPA  SF*  and  Level 

of  Concern  for  Risk 

Assessment 

Study  and  Toxkx>logical  Effects 

Acute  Dietary  (All  populations) 

NOAEL  =  0.075  mg/kg/day 
UF  =  300 

Acute  RfD  =  0.00025  mg/ 
kg/day 

Special  FQPA  SF  =  1 
aPAD  =  acute  RfD/  FQPA  SF 
=  0.00025  mg/kg/day 

15-day  mouse 

LOAEL  =  0.1  mg/kg/day  based  tremors  on  day 
3  of  dosing. 

Chronic  Dietary  (All 
populations) 

NOAEL=  0.075  mg/kg/day 
UF=  1.000 

Chronic  RfD  =  0.000075 
mg/kg/day 

Special  FQPA  SF  =  1 
cPAD  =  chronic  RfD/FQPA 
SF  =  0.000075  mg/kg/day 

15-day  mouse 

LOAEL  =  0.1  mg/kg/day  based  on  moribund 
sacrifkies,  clinical  signs  of  neurotoxk:ity,  de- 
creases in  body  weight  and  food  consump- 
tron  and  histopathological  lesions  in  the  sci- 
atic nerve. 

Short-Temri  Incidental  Oral  (1- 
30  days) 

Toxicological  endpoints  were  not  selected  since  there  are  no  residential  uses  at  the  present  time  and  thus 

no  potential  exposure  via  this  scenario. 

Intermediate-Term  Incidental 
Oral  (1-6  months) 

Toxicotogical  endpoints  were  not  selected  since  there  are  no  residential  uses  at  the  present  time  and  thus 

no  potential  exposure  via  this  scenario 

Short-Term  Dermal  (1  to  30 
days) 

Oral  study  NOAEL=  0.075 
mg/kg/day  (dermal  ab- 
sorption rate  =  1 .8  %) 

Occupational  LOC  for  MOE  = 

300 
Residential  LOC  for  MOE:  N/ 

A  ' 

1 5-day  mouse 

LOAEL  =  0.1  mg/kg/day  based  on  moribund 
sacrifices,  clinical  signs  of  neurotoxicity,  de- 
creases in  body  weight  and  food  consump- 
tion and  histopathological  lesions  in  the  sci- 
atic nerve. 

Intermediate-Term  Dermal  (1  to 
6  months) 

Oral  study  NOAEL=  0.075 
mg/kg/day  (dermal  ab- 
sorption rate  =  1 .8  %) 

Occupational  LOC  for  MOE  = 

1,000 
Residential  LOC  for  MOE:  N/ 

A 

15-day  mouse 

LOAEL  =  0.1  mg/kg/day  based  on  moribund 
sacrifices,  clinical  signs  of  neurotoxicity,  de- 
creases in  body  weight  and  food  consump- 
tion and  histopathological  lesions  in  the  sci- 
atic nerve. 

Long-Term  Dermal  (>€  months) 

Long  term  dermal  exposure  is  not  expected  and  there  are  no  residential  uses  at  the  present  time.  Therefore, 

quantification  of  risk  is  not  required. 

Short-Term  Inhalation  (1  to  30 
days) 

Oral  study  NOAEL=  0.075 

mg/kg/day 
(inhalation  absorption  rate 

=  100%) 

Occiipational  LOC  for  MOE  - 

300 
Residential  LOC  for  MOE:  N/ 

A 

15-day  mouse 

LOAEL  =  0.1  mg/kg/day  based  on  moribund 
sacrifrces,  clinical  signs  of  neurotoxicity,  de- 
creases in  body  weight  and  food  consump- 
tion and  histopathok>gical  lesions  in  the  sci- 
atic nen/e. 

Intermediate-Term  Inhalation  (1 
to  6  months) 

Oral  study  NOAEL=  0.075 
mg/kg/day  (inhalatbn 
absorption  rate  =  100%) 

Occupatkinal  LOC  for  MOE  = 

1,000 
Residential  LOC  for  MOE:  N/ 

A 

> 

15-day  mouse 

LOAEL  =  0.1  mg/kg/day  based  on  moribund 
sacrifrces,  clinical  signs  of  neurotoxicity,  de- 
creases in  body  weight  and  food  consump- 
tion and  histopathological  lesions  in  the  sci- 
atic nerve. 

Long-Term  Inhalation  (>6 
months) 

Not  required;  kjng  term  occupational  exposure  is  not  expected  and  there  are  no  residential  uses  at  the 
present  time.  Therefore,  quantification  of  risk  is  not  required. 

•The  reference  to  the  special  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.505)  for  the 
combined  residues  of  emamectin  and  its 
metabolites,  in  or  on  a  variety  of  raw 
agricultural  commodities  and  livestock. 
Tolerances  range  from  0.002  to  0.05. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposiues  from 
emamectin  in  food  as  follows: 


i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposiu-e.  The  Dietary 
Exposvue  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USD  A  1994-1996 
and  1998  nationwide  Continuing 


Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  acute  exposure  assessments:  A 
highly  refined.  Tier  3,  acute  dietary 
exposure  assessment  was  conducted  for 
the  general  U.S.  population  and  various 
population  subgroups.  This  was  a 
probabilistic  assessment  using 
anticipated  residue  estimates  from  the 
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current  and  previously  submitted  field 
jteal  data  as  well  as  EPA  percent  crop 
beated  (PCT)  estimates  for  a  number  of 
commodities.  PCT  estimates  used  were 
11%  for  cotton  commodities;  52%  for 
head  lettuce;  2.5%  for  the  subgroup  4A 
(leafy  greens);  20%  for  the  subgroup  4B 
(leaf  petioles),  the  group  5  [Brassica 
leafy  vegetables),  and  peppers;  and  11% 
for  tomatoes  and  its  processing 
commodities.  Anticipated  residues  were 
♦>sed  for  group  5  {Brassica  leafy 
Vegetables),  group  4  (leafy  vegetables 
(except  Bmssica)),  and  group  8  (fruiting 
vegetables).  The  calculation  of 
anticipated  residues  for  tomatoes  (a 
representative  commodity  in  group  8) 
used  the  following  approach:  For 
residues  of  MAB,.  and  MABib  which 
were  below  the  limit  of  detection  (< 
tOD).  calculation  was  based  on  the 
MABi,  and  MABib  ratio  of  9:1;  a  residue 
value  of  0.0005  ppm  (*  LOD)  for  MAB,. 
and  a  residue  value  of  0.000055  ppm  (1/ 
9  of  the  *  LOD  or  1/18  LOD)  for  MAB.b 
was  reported  in  the  assessment.  For 
residues  of  L'649  and  (L'599  +  L'831),  a 
residue  value  of  0.0005  ppm  (the  *  LOD) 
was  reported  if  residues  were  below  the 
limit  of  detection  (<LOD).  Anticipated 
residue  levels  of  0.0003  ppm  for  milk 
and  skim  milk,  and  0.0009  ppm  for 
cream  were  used.  The  recommended 
tolerance  level  residues  were  used  for 
all  other  crops  and  meat  products. 
Additionally,  default  DEEM®  (version 
7.76)  concentration  factors  were  used 
when  necessary. 

The  acute  dietary  exposure  estimates 
are  below  EPA's  level  of  concern  (< 
100%  aPAD)  at  the  99.9*  exposure 
percentile  for  the  general  U.S. 
population  (29%  of  the  aPAD)  and  all 
other  population  subgroups.  The  most 
highly  exposed  population  subgroup  is 
children  3-5  years  old,  at  58%  of  the 
aPAD.  The  acute  assessment  was  highly 
refined,  however,  inclusion  of 
additional  PCT  data  and  modified 
concentration/processing  factors  could 
aid  in  further  refining  the  acute  diet<iry 
assessment. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
(DEEM*)  analysis  evaluated  the 
individual  food  consimiption  as 
reported  by  respondents  in  the  USDA 
1994-1996  and  1998  nationwide  CSFII 
and  accumulated  exposine  to  the 
chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  For 
chronic  exposure  and  risk  assessment, 
an  estimate  of  the  residue  level  in  each 
food  or  food-form  (e.g.,  orange  or  orange 
juioe)  on  the  food  commodity  residue 
list  is  multipUed  by  the  average  daily 
consumption  estimate  for  that  food/food 
form.  The  resulting  residue 


consumption  estimate  for  each  food/ 
food-form  is  summed  with  the  residue 
consumption  estimates  for  all  other 
food/fbod-forms  on  the  commodity 
residue  list  to  arrive  at  the  total  average 
estimated  exposure.  Exposine  is 
expressed  in  mg/kg  body  weight/day 
and  as  a  percent  of  the  cPAD.  This 
procedure  is  performed  for  ^ch 
population  subgroup.  A  somewhat 
refined  Tier  2  chronic  dietary  exposure 
assessment  was  conducted  for  the 
general  U.S.  population  and  various 
population  subgroups.  The  assmnptions 
of  the  assessment  were  tolerance  level 
residues  for  all  commodities  except 
milk  (for  which  anticipated  residue 
estimates  were  used),  and  PCT  estimates 
for  a  number  of  conunodities.  PCT 
estimates  used  were  0.4%  for  cotton 
commodities;  26%  for  head  lettuce; 
1.5%  for  the  subgroup  4A  (leafy  greens); 
10%  for  the  sub^up  4B  (leaf  petioles), 
the  group  5  [Bmssica  leafy  vegetables), 
and  peppers;  and  6%  for  tomatoes  and 
its  processing  commodities.  Anticipated 
residue  levels  of  0.0003  ppm  for  milk 
and  skim  milk,  and  0.0009  ppm  for 
cream  were  used.  The  recommended 
tolerance  level  residues  were  used  for 
all  other  crops  and  meat  products. 
Additionally,  default  DEEM*  (version 
7.76)  concentration  factors  were  used 
when  necessary. 

The  chronic  dietary  exposure 
estimates  are  below  HED's  level  of 
concern  (<100%  cPAD)  for  the  general 
U.S.  population  (19%  of  the  cPAD)  and 
all  population  subgroups.  The  most 
highly  exposed  population  subgroup  is 
children  1-2  years  old,  at  34%  of  the 
cPAD.  The  chronic  assessment  was 
somewhat  refined;  inclusion  of  ARs, 
additional  PCT  information,  and 
modified  concentration/processing 
factors  would  further  refine  the  chronic 
dietary  assessment. 

iii.  Cancer  Emamectin  is  classified  as 
a  "not  likely"  human  carcinogen  based 
on  the  lack  of  evidence  of 
carcinogenicity  in  male  and  female  rats 
or  male  and  female  mice  at  doses  that 
were  judged  to  be  adequate  to  assess  the 
carcinogenic  potential  of  the  chemical, 
iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(b)(2)(E)  of  the  FFDCA  authorizes 
EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission.  EPA  is  authorized  to 


require  similar  data  on  a  time  fi^me  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDCA.  EPA 
will  issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance 

Section  408(bK2)(F)  of  the  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  fixim  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposiue  for  any 
significant  subpopulation  group;  and 
Condition  3.  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particiilar  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

The  Agency  used  PCT  information  as 
detailed  above  imder  Unit  lU.C.l.i  and 
m.C.l.ii  Different  PCTs  and  anticipated 
residues  were  used  for  the  acute  versus 
the  chronic  dietary  risk  fit)m  fbod  and 
feed  uses  as  explained  in  these  units. 
The  Agency  believes  that  the  three 
conditions  listed  in  Unit  Ul.C.l.iv  have 
been  met.  With  respect  to  Condition  1. 
PCT  estimates  for  existing  registrations 
are  derived  from  Federal  and  private 
market  survey  data,  which  are  reliable 
and  have  a  valid  basis.  EPA  uses  a 
weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposiue  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposiu*  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  to 
imderestimate  an  individual's  acute 
dietary  exposure.  For  new  uses,  PCT 
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estimates  are  based  on  the  use  of 
existing  alternative  insecticides  against 
insects  that  emnkamectin  will  control. 
The  Agency  is  reasonably  certain  that 
the  percentage  of  the  food  treated  is  not 
likely  to  be  an  underestimation.  As  to 
Conditions  2  and  3,  regional 
consumption  information  and 
consumption  information  for  significant 
subpopulations  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consimiption  siuT^eys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
emamectin  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
emamectin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of 
emamectin. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  screening  concentration  in  ground 
water  (SCI-GROW)  model  is  used  to 
predict  pesticide  concentrations  in 
shallow  groimdwater.  For  a  screening- 
level  assessment  for  surface  water  EPA 
will  use  FIRST  (a  tier  1  model)  before 
using  PRZM/EXAMS  (a  tier  2  model). 
The  FIRST  model  is  a  subset  of  the 
PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 


would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  hiunan  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RflD  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposine  to  emamectin 
they  are  further  discussed  in  the 
aggregate  risk  Unit  III.E. 

Renned  (Tier  H)  sinface  water 
concentrations  were  developed  for 
emamectin  and  its  metabolites  with  the 
PRZM/EXAMS  model,  using  an  index 
reservoir  scenario  for  the  aerial  and 
ground  applications  of  emamectin  on 
cotton.  The  model  assumes  that 
emamectin  is  applied  at  the  maximiun 
label  rate  (0.015  lb  active  ingredient/ 
acre  with  a  maximum  of  0.09  lb  active 
ingredient/acre/season  for  the 
dispersable  granule;  and  0.016  lb  active 
ingredient/acre  with  a  maximiun  of 
0.064  lb  active  ingredient/acre/season 
for  the  emulsifiable  concentrate).  The 
results  indicate  that  emamectin  and  its 
metabolites  have  a  very  low  potential  to 
reach  surface  waters  as  dissolved 
species.  However,  emamectin  does  have 
the  potential  to  reach  surface  water 
bodies  through  erosion  of  soil  particles 
to  which  the  compound  is  sorbed.  One 
percent  of  the  application  rate  is 
assiuned  to  drift  from  the  application 
site  during  groimd  application.  For  the 
additional  proposed  aerial  application, 
5%  of  the  application  rate  is  assumed  to 
drift  from  the  application  site  to  water 
bodies. 

Surface  water  and  groimd  water  EECs 
are  based  on  the  PRZM/EXAMS  and 
SCI-GROW  models  respectively.  The 
EECs  of  emamectin  for  acute  exposure 
are  estimated  to  be  0.298  parts  per 
billion  (ppb)  for  surface  water  from 
aerial  application  and  0.293  ppb  for 
surface  water  from  ground  application. 
The  EEC  for  chronic  exposure  is 
estimated  to  be  0.080  ppb  for  surface 
water.  Ground  water  EECs  are  based  on 


the  Tier  I  SCI-GROW  model.  The  EEC  of 
emamectin  for  both  acute  and  chronic 
exposure  is  estimated  to  be  0.006  ppb 
for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  preamble  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lavvm  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Emamectin  is  not  registered  for  use  on 
cmy  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
emamectin  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
emamectin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  emamectin  has  a  conunon 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  ten-fold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 
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2 .  Prenatal  and  postnatal  sensitivity. 
EPA  concludedthat  there  is  low 
concern,  and  no  residual  uncertainty, 
for  pre-  and/or  postnatal  toxicity 
resulting  from  exposure  to  emamectin, 
based  on  the  following: 

i.  There  is  no  quantitative  or 
qualitative  evidence  of  increased 
imsceptibility  of  rat  and  rabbit  fetuses  to 
m  utero  exposure  in  developmental 
studies.  There  is  no  quantitative 
evidence  of  increased  susceptibility  of 
flat  offspring  in  the  two  generation 
reproduction  study^  however,  an 
increase  in  qualitative  susceptibility 
was  determined.  EPA  determined  that 
t|ie  concern  is  low  because: 
;  (a)  There  was  a  clear  NOAEL  for 

tfspring  toxicity, 
(b)  Effects  imique  to  offspring 
(decreased  fertility  in  F|  adults,  and 
clinical  signs  (tremors  and  hind  limb 
eKtensions  dimng  and  following 
lactation))  were  seen  at  the  same  dose 
that  caused  parental  systemic  toxicity 
(decreased  body  weight  gain  and 
histopathological  lesions  in  the  brain 
and  spinal  cord). 

I  (c)  The  decreased  fertility  seen  in  F| 
adults  may  have  been  due  to 
histopathological  lesions  in  the  brain 
and  central  nervous  system  (seen  in 
both  Fo  and  Fi  generations),  rather  than 
due  to  a  direct  effect  on  the 
reproductive  system. 

ii.  There  is  evidence  of  increased 
qualitative  and  quantitative 
susceptibility  in  the  rat  developmental 
neurotoxicity  study,  but  EPA 
determined  that  the  concern  is  low 
because:  Although  multiple  offsping 
effects  (including  decreased  pup  body 
weight,  head  and  body  tremors,  hind 
limb  extension  and  splay,  changes  in 
motor  activity  and  auditory  startle)  were 
seen  at  the  highest  dose,  and  no 
maternal  effects  were  seen  at  any  dose, 
there  was  a  clear  NOAEL  for  offspring 
toxicity  at  the  low  dose,  and  the 
offspring  LOAEL  (at  the  mid  dose)  is 
based  on  a  single  effect  seen  on  only  one 
day  (decreased  motor  activity  on  PND 
17)  and  no  other  offspring  toxicity  was 
seen  at  the  LOAEL. 

3.  Conclusion.  EPA  concluded  that 
the  toxicology  database  was  complete 
for  FQPA  purposes  and  that  there  are  no 
residual  uncertainties  for  pre-/post-natal 
toxicity.  Based  on  the  quality  of  the 
data,  EPA  determined  that  the  special 


FQPA  SF  should  be  reduced  to  Ix. 
However,  as  explained  in  Unit  in.3.B.  of 
this  preamble,  EPA  determined  that  an 
additional  3x  or  lOx  modifying 
uncertainty  factor  should  be  used  for 
short-term  or  intermediate-term 
exposine,  respectively.  The 
recommendation  for  the  Ix  FQPA  SF  is 
based  on  the  following: 

•  The  toxicological  database  is 
complete  for  FQPA  assessment. 

•  The  acute  dietary  food  exposure 
assessment  utilizes  anticipated  residue 
estimates  based  on  carefully  reviewed 
field  trial  data  and  PCT  data  verified  by  - 
EPA  for  several  commodities  (100% 
crop  treated  was  assumed  for  remaining 
commodities).  By  using  the  99.9* 
percentile  exposure  values  for 
comparison  to  the  aPAD,  actual  risks  are 
not  likely  to  be  imderestimated. 

•  The  chronic  dietary  food  exposine 
assessment  utilizes  tolerance  level 
residue  estimates  and  PCT  data  Verified 
by  EPA  for  several  commodities  (100% 
crop  treated  was  assumed  for  remaining 
commodities).  This  assessment  is 
somewhat  refined  and  based  on  reliable 
data  that  is  not  likely  to  imderestimate 
exposure/risk. 

•  The  dietary  drinking  water 
assessment  utilizes  water  concentration 
values  generated  by  model  and 
associated  modeling  parameters  which 
are  designed  to  provide  conservative, 
health  protective,  high-end  estimates  of 
water  concentrations  which  will  not 
likely  be  exceeded. 

•  There  are  no  proposed  or  existing 
residential  uses  for  emamectin. 


E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regiUatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  Ihnits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 


exposure  (m«/l^day)  =  cPAD  -  (average 
food  +  residential  exposine).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer.' 

When  EECs  for  siuface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reUable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  residting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futiu^,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  (at  the  99.9*  percentile)  from 
food  to  emamectin  will  occupy  29%  of 
the  aPAD  for  die  U.S.  population,  23% 
of  the  aPAD  for  females  13  years  and 
older ,  5 1  %  of  the  aPAD  for  all  infants 
(<1  year  old)  and  58%  of  the  aPAD  for 
children  3-5  years  old.  In  addition, 
there  is  potential  for  acute  dietary 
exposine  to  emamectin  in  drinking  " 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposine  to  exceed  100% 
of  the  aPAD,  as  shown  in  the  foUowinc 
Tables:  ^ 
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Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Emamectin 

Population  Subgroup 

aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Acute 

DWLOC, 

(ppb) 

U.S.  Population 

0.00025 

29 

0.298 

0.006 

6.2 

All  infants  (<  1  year  old) 

0.00025 

51 

0.298 

0.006 

.    1.2 

Children  (1-2  years  old) 

0.00025 

50 

0.298 

0.006 

1.3 

Children  1(5-5  years  old) 

0.00025 

58 

0.298 

0.006 

1.0 

Children  (6-12  years  old) 

0.00025 

36 

0.298 

0.006 

1.6 

Youth  (13-19  years  old) 

0.00025 

27 

0.298 

'  0.006 

6.4 

Adults  (20-49  years  old) 

0.00025 

20 

0.298 

0.006 

7.0 

Females  (13-49  years  old) 

0.00025 

23 

0.298 

0.006 

5.8 

Adults  (50+  years  old) 

0.00025 

22 

0.298 

0.006 

6.9 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  emamectin  firom  food 
will  utilize  19%  of  the  cPAD  for  the 
U.S.  popidation,  17%  of  the  cPAD  for 
females  13  years  and  older,  9%  of  the 


cPAD  for  all  infants  (<1  year  old)  and  drinking  water.  After  calculating 

34%  of  the  cPAD  for  children  1-2  years  DWLOCs  and  comparing  them  to  the 

old.  There  are  no  residential  uses  for  EECs  for  surface  and  groimd  water,  EPA 

emamectin  that  result  in  chronic  does  not  expect  the  aggregate  exposure 

residential  exposure  to  emamectin.  In  to  exceed  100%  of  the  cPAD,  as  shown 

addition,  there  is  potential  for  chronic  jn  the  following  Table  4: 
dietary  exposure  to  emamectin  in 


Table  4.— aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  emamectin 


Population  Subgroup 

cPAD  (mg/ 

kg) 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  Population 

0.000075 

19 

0.080 

0.006 

2.1 

All  infants  (<  1  year  old) 

0.000075 

9 

0.080 

0.006 

0.68 

Children  (1-2  years  old) 

0.000075 

34 

0.080 

0.006 

0.49 

Children  (3-5  years  old) 

0.000075 

31 

0.080 

0.006 

0.52 

Children  (6-12  years  old) 

0.000075 

23 

0.080 

0.006 

0.58 

Youth  (13-19  years  old) 

0.000075 

17 

0.080 

0.006 

2.2 

Adults  (20-49  years  old) 

0.000075 

17 

-0.080 

0.006 

2.2 

Femaks  (13-49  years  old) 

0.000075 

17 

0.080 

0.006 

1.9 

Adults  (50+  years  old) 

0.000075 

16 

0.080 

0.006 

2.2 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  thronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 
Emamectin  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 


Emamectin  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  siun  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Emamectin  is  classified  as  a 
"not  likely"  himian  carcinogen  based  on 
the  lack  of  evidence  of  carcinogenicity 
in  male  and  female  rats  or  male  and 
female  mice  at  doses  that  were  judged 
to  be  adequate  to  assess  the  carcinogenic 
potential  of  the  chemical.  Therefore, 
EPA  does  not  expect  it  to  pose  a  cancer 
risk.  As  a  result,  a  quantitative  cancer 


dietary  exposure  analysis  was  not 
performed. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  emamectin 
residues. 

rv.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

An  analjrtical  method  {HPUC- 
fluorescence)  for  the  enforcement  of 
tolerances  for  residues  of  emamectin 
and  its  metabolites  in/on  plant 
commodities  has  been  validated  by  EPA 
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I 

and  submitted  to  the  FDA  for  inclusion 
in  the  Pesticide  Analytical  Manual 
(PAM)  Vol.  n.  hi  addition,  an  analytical 
method  (HPLC-fluorescence)  for  the 
enforcement  of  tolerances  for  residues  of 
emamectin  and  its  metabolites  in/on 
ruminant  commodities  has  been 
submitted  to  EPA  for  review.  The 
ruminant  method  has  been  validated  by 
an  independent  laboratory  but  EPA 
validation  is  required  as  a  condition  of 
registration. 


B.  International  Residue  Umits 
I  There  are  currently  no  Codex, 

Canadian,  or  Mexican  maximimi  residue 
limits  on  emamectin  or  its  metabolites. 

C.  Conditions 

I  The  following  studies  must  be 
submitted  as  conditions  for  product 
registrations  related  to  these  tolerances: 
A  storage  stability  study  for  cotton  seed, 
gin  byproducts,  and  processed 
commodities  which  reflect  the  storage 
intervals  and  conditions  of  the 
submitted  field  trial  and  processing 
studies;  additional  storage  stability 
studies  to  support  19  month  storage 
intervals  for  bell  pepper  and  tomatoes; 
a  (new  tomato  processing  study  with 
tomatoes  treated  at  an  exaggerated  rate 
(up  to  5x  the  maximum  proposed 
seasonal  application  rate);  three 
additional  spinach  field  trials 
conducted  in  Regions  X,  VI,  and  II  (one 
study  each)  based  on  OPPTS  Guidelines 
860.1500;  and  a  28-day  inhalation  study 
using  the  CF-1  mouse.  In  addition,  a 
successful  method  validation  by  EPA  is 
required  for  the  high  performance  liquid 
chromatography-fluorescence  method 
submitted  for  residues  in  ruminant 
commodities;  the  registrant  is  required 
to  make  any  necessary  modifications 
resulting  from  the  EPA  method  review. 

V.  CoDclosion 

[Therefore,  the  tolerance  is  established 
for  combined  residues  of  emamectin,  (a 
mixture  of  a  Tninimiim  of  90%  4''-epi- 
methylamino-4''-deoxyavermectin  Bu 
and  maximum  of  10%  4''-epi- 
methylamino-4''-deoxyavermectin  Bib) 
and  its  metabolites  8,9-isomer  of  the  Bi, 
and  Bib  component  of  the  parent  (8,9- 
ZMA),  or  4''-deoxy-4''-epi-amino- 
avermectin  Bia  and  4''-deoxy-4''-epi- 
amino-avermectin  Bib;  4''-deoxy-4''-epi- 
amino  avermectin  Bi,  (ABiJ;  4''-deoxy- 
4"'-epi-(N-formyl-A^methyl)amino- 
avermectin  (MFB,,);  and  4"'-deoxy-4''- 
epi-(N-formyl)amino-avermectin  Bi, 
(FAB  I  J,  in  or  on  Bmssica  leafy 
vegetables  (crop  group  5)  at  0.05  ppm; 
turnip  greens  at  0.05  ppm;  cotton, 
undelinted  seed  at  0.025  ppm;  cotton 
gin  byproduct  at  0.05  ppm;  leafy 
vegetables  (except  Bmssica)  (crop  group 


4)  at  0.10  ppm;  fruiting  vegetables  (crop 
group  8)  at  0.02  ppm;  and  tomato  paste 
at  0.15  ppm.  In  addition,  tolerances  are 
established  for  indirect  or  inadvertent 
combined  residues  of  emamectin 
(MABi,  +  MABib  isomers)  and  the 
associated  8,9-Z  isomers  (8,9-ZB„  +  8,9- 
ZBib)  in  or  on  milk  and  fat  of  cattle, 
goats,  hogs,  horses,  and  sheep  at  0.003 
ppm;  meat  byproducts,  except  hver,  of 
cattle,  goats,  hogs,  horses  ,  and  sheep  at 
0.005  ppm;  liver  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.020  ppm;  and 
meat  of  cattle,  goat,  hogs,  horses,  and 
sheep  at  0.002  ppm.  Note  that  the 
tolerance  expression  in  40  CFR  180.505 
is  being  changed  fix)m  emamectin 
benzoate  to  emamectin  since  the 
enforcement  method.  Method  244-92-3, 
Revision  1,  analyzes  residues  of 
emamectin  MABi  isomers  (not 
emamectin  benzoate),  8,9-ZMA.  ABi,. 
MFBia,  and  FABu  in/on  crops. 

VI.  Obiectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regidations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rathra^than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0220  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  8,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
1 78.25).  If  a  hearing  is  requested,  the     ,- 


objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
coimection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
niarking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record,  hifonnation  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washii^on, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
bom  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsbmgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkiris.jim&epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
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with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identiBed  by  docket  ID  niunber 
OPP-2003-0220,  to:  PubHc  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket®epa.gov.  Please  use  an  ASCH 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption.' 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  woidd  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

.  Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  nde  has 
been  exempted  from  review  imder 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 


enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (fhiblic 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regidates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 


with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regidations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,. on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  30,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 
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k  2.  Section  180.505  is  revised  to  read  as 
jfbllows: 

§  180.505    Emamectin;  tolerances  for 
residues. 

I    (a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
emamectin.  (a  mixture  of  a  minimiifTi  of 
90%  4''-epi-methylaniino-4''- 
deoxyavennectin  B^  and  maximum  of 
10%  4''-epi-methylamino-4"'- 
deoxyavermectin  Bib)  and  its 
metabolites  8,9-isomer  of  the  Bu  and  Bib 
component  of  the  parent  {8,9-ZMA),  or 
4"'-deoxy-4''-epi-amino-avermectin  B|, 
and  4''-deoxy-4''-epi-amino-avermectin 
Bib;  4"-deoxy-4''-epi-amino  avermectin 
Bu  (ABu);  4''-deoxy-4''-epi-(N-formyl-N- 
methyl)amino-avermectin  (MFBiJ;  and 
4*-deoxy-4''-epi-(A^formyl)amino- 
avermectin  B,.  (FABu),  in  or  on  the 
following  conunodities: 


Commodity 


Horses,  liver 

Horses,  meat „ 

Horses,  meat  byproducts  (ex- 
cept liver)  

Horses,  milk ^ 

Sheep,  fat 

Sheep,  liver 

Sheep,  meat  

Sheep,  meat  byproducts  (ex- 
cept liver)  

Sheep,  milk 


Parts  per 
million 


0.020 
0.002 

0.005 
0.003 
0.003 
0.020 
0.002 

0.005 
0.003 


[FR  Doc.  03-17212  Filed  7-6-03;  8:45  am] 
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'              Commodity 

Parts  per 
million 

Cotton,  gin  byproduct 

0  oso 

Cotton,  undelinted  seed  ... 

0  02S 

Tomato,  paste 

0  1<V) 

Turnip,  greens  

0.050 

0.050 
0.020 

0.100 

Vegetable,  Brassica,  leafy, 
groups 

Vegetable,  fmiting,  group  8 

Vegetable,  leafy,  except  Bras- 
sica, group  4  

a__w . ^ 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0134;  FRL-7303-«] 

Diallyl  Sulfides;  Exemption  from  the 
Requirement  of  a  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 


'  (b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolemnces  with  regional 
registrations.  [Reserved] 

jTd)  Indirect  and  inadvertant  residues. 
Tblerances  are  established  for  indirect 
or  inadvertent  combined  residues  of 
emamectin  (N4AB,a  +  MABib  isomers) 
and  the  associated  8.9-Z  isomers  (8.9- 
ZBi,  +  8,9-ZBib)  in  or  on  the  following 
commodities  when  present  therein  as  a 
result  of  the  application  of  emamectin  to 
crops  listed  in  the  table  to  paragraph  (a) 
of  this  section: 


Commodity 


Cattle,  fat 

CatUe,  liver 

Cattle,  meat ."".."!!."!.."! 

CatUe,  meat  byproducts  (except 

iver)  

Carttle,  mHk 

Goats,  fat 

Goats,  liver  „ \S.. 

Goats,  meat "" 

Goats,  meat  byproducts  (exr 

cept  liver)  

Goats,  milk 

Hogs,  fat 

Hogs,  liver 

Hogs,  meat  

Hogs,  meat  byproducts  (except 

liver)  

Hogs.  mOk "Z. 

IHoraes,  fat 


Parts  per 
million 


SUMMARY:  This  regulation  establishes  an 
exemption  firom  the  requirement  of  a 
tolerance  for  residues  of  diallyl  sulfides 
(DADs)  in/on  garlic,  leeks,  onions,  and 
shallots.  Platte  Chemical  Company 
submitted  a  petition  to  EPA  under 
section  408(d)(1)(B)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA). 
requesting  an  exemption  from  the 
requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  of  DADs  in/on  garlic,  leeks, 
onions,  and  shallots. 

DATES:  This  regulation  is  effective  July 
9.  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0134.  must  be 
received  on  or  before  September  8. 
2003. 


0.003 
0.020 
0.002 

0.005 
0.003 
0.003 
0.020 
0.002 

0.005 
0.003 
0.003 
0.020 
0.002 

0.005 
0.003 
0.003 


ADDRESSES:  Written  objections  and 

hearing  requests  may  be  submitted  by  .  „    ^ .„  „ 

mail,  electronically,  or  in  person.  Please  holidays.  The  docket  telephoneniuni^T 

follow  the  detailed  instructions  for  each  ^  (703)  305-5805. 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiual  producer,  food 
manufecturer.  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System  ' 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0134.  The  official  pubUc 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


method  as  provided  in  Unit  DC.  of  the 
SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Driss  Benmhend,  c/o  Product 
Manager  (PM)  90,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 


2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Registm-"  listings  at 
http://wvirw.epa.gov/fedrgstr/.  A 
fi^quently  updated  electronic  version  of 


Environmental  Protection  Agency  1200     *°  ^^^^  P^**  180  is  available  at  Attp.// 


Pennsylvania  Ave.,  NW..  Washington. 
DC  20460-0001;  telephone  niunber: 
(703)  308-9525;  e-mail  address: 
Benmhend.drissQepa.gov. 

SUPPLEMENTARY  MFOfMATKM: 


www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Titie_40/40cfrl80  JOOhtml. 
a  beta  site  currently  under  development 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
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www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  ofBcial  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identlHed  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
21,  2001  (66  FR  58481)  (FRL-6802-2), 
EPA  issued  a  notice  pursuant  to  section 
408(d)(3)  of  the  FFDCA,  21  U.S.C. 
346a(d)(3),  announcing  the  filing  of  a 
pesticide  tolerance  petition  (PP  1F6316) 
by  Platte  Chemical  Company,  419  18th 
Street,  Greeley,  CO  80632.  As  required 
by  section  408(d)(2)(A)(i)(I),  this  notice 
included  a  sununary  of  the  petition 
prepared  by  the  petitioner  Platte 
Chemical  Company.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  diallyl  sulfides. 

m.  Risk  Assessment 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  exemption  is 
"safe."  Section  408(c)(2)(A){ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  firom  aggregate  exposiue  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposing  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
jconsideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiu«  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue. ..."  Additionally,  section 
408(b)(2)(D)  requires  that  the  Agency 
consider  "available  information" 


concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

rv.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
r^plevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

DADs  are  a  composition  of  diallyl 
sulfides  that  includes  diallyl 
monosulfide,  diallyl  disulfide,  diallyl 
trisulfide,  and  diallyl  pentasulfide.  They 
are  naturally  occurring  compounds 
foimd  in  Allium  crops,  including  onion 
and  garlic  and  are  partially  responsible 
for  the  distinctive  odor  of  garlic.  The 
end-use  product,  Alli-Up  is  proposed 
for  use  as  a  soil  fumigant  solution  for 
the  control  of  white  rot  (Sclerotium 
cepivorum)  in  garlic,  leeks,  onions,  and 
shallots.  It  contains  90%  of  DADs  in  a 
liquid  formulation  (8.3  lbs  of  active 
ingredient  per  gallon).  Application  is 
recommended  for  any  field  that  shows 
evidence  or  has  a  history  of  white  rot 
infestations.  When  applied  to  infected 
soils  in  conjujiction  with  a  rotational 
crop,  DADs  will  mimic  the  presence  of 
an  Allium  crop,  which  will  in  tiun 
stimulate  the  germination  of  white  rot 
spores  [sclerotia).  The  germinated 
spores  will  subsequently  perish  since  no 
host  crop  is  present.  The  product  is 
applied  through  conventional  soil 
fumigation  equipment  such  as  an 
enclosed  shanking  system. 

Toxicity  studies  submitted  in  support 
of  the  tolerance  exemption  petition,  and 
the  Agency  reviews  are  compiled  in  the 
public  docket  established  for  this  action 
under  the  docket  ID  niunber  OPP-2003- 
0134. 

1.  Acute  oral  toxicity  (OPPTS 
Harmonized  Guideline  870.1100;  152- 
10;  Master  Record  Identification 
Number  (MRID)  45422907).  Five  male 
and  5  female  rats  were  dosed  with  200, 
600.  and  1,000  milligram/kilogram  (mg/ 
kg)  and  10  of  each  were  dosed  with 
5,000  mg/kg.  The  acute  oral  LD  jo  was 


determined  at  346  mg/kg.  Treated  rats 
displayed  a  number  of  abnormalities 
including  breathing  abnormalities, 
wobbly  gait,  decreased  defecation, 
decreased  activity,  and  pilo-erection. 
The  abnormalities  are  attributed  to 
hemolytic  anemia  as  it  is  experienced 
by  rodents  when  feeding  oq  materials 
rich  on  sulfur  and  derived  from  onion 
and  garlic. 

2.  Acute  dermal  toxicity  (OPPTS 
Harmonized  Guideline  870.1200;  152- 
11;  MRID  45422908).  Five  male  and  5 
female  rats  were  dosed  with  1,500, 
1,750,  and  2,000  mg/kg,  observed  daily 
and  weighed  weekly.  The  acute  dermal 
LD50  of  DADs  in  male  rats  was 
determined  to  be  1,826  mg/kg,  in  female 
2,009  mg/kg,  and  in  sexes  combined 
1,967  mg/kg,  or  a  Toxicity  Category  11. 

3.  Primary  eye  irritation  (OPPTS 
Harmonized  Guideline  870.2400;  152- 
13;  MRID  45422909).  Six  rabbits  were 
administered  DADs  in  the  right  eye  with 
the  left  eye  serving  as  an  untreated 
control.  Exposure  of  the  test  article 
produced  corneal  opacity  in  3/6  test 
eyes  at  the  1  or  24-hour  scoring 
interval.  Conjunctivitis  was  noted  in  6/ 
6  test  eyes  at  the  1-hoiu  testing  interval. 
The  conjimctival  irritation  resolved 
completely  in  all  animals  by  study  day 
14.  Under  the  conditions  of  the  test, 
DADs  are  considered  a  moderate  eye 
irritant,  and  Toxicity  Category  III  for  eye 
irritation. 

4.  Primary  dermal  irritation  (OPPTS 
Harmonized  Guideline  870.2500;  152- 
14;  MRID  45422910).  These  compound 
are  Toxicity  Category  II  for  dermal 
irritation.  Severe  skin  reactions  of  the 
rabbits  exposed,  with  evident  erythema 
grade  2  and  1  at  1  hour  post-exposure 
were  observed. 

5.  Dermal  sensitization  (OPPTS 
Harmonized  Guideline  870.2600;  152- 
15;  MRID  4542291 1).  A  dermal 
sensitization  potential  test  for  DADs  was 
evaluated  using  guinea  pigs.  DADs  were 
found  to  be  contact  dermd  sensitizers  in 
guinea  pigs,  in  accordance  with  the 
Buehler  test. 

6.  Mutagenicity  (OPPTS  Harmonized 
Guideline  870.5195;  MRID  45422912).  A 
Sa7mone7/a/mammalian-microsome 
reverse  mutation  assay  (Ames  Test)  was 
done  using  DADs.  The  assay  evaluated 
the  test  article  for  its  ability  to  induce 
reverse  mutations  at  the  histidine  locus 
in  the  genome  of  specific  Salmonella 
typhimurium  tester  strains  in  both  the 
presence  and  absence  of  an  exogenous 
metabolic  activation  system  of 
manunalian  microsomal  enzymes 
derived  from  Arocolr""^  induced  rat 
liver.  The  results  of  the  assay  indicate 
that  under  the  conditions  of  the  study, 
DADs  did  not  cause  a  positive  increase 
in  the  number  of  histidine  revertants  per 


Pad«r«l  RegMter/Vol.  68.  No.  131 /Wednesday.  July  9.  2003/Rule8  and  Regulations 


4080S 


plate  of  any  of  the  tester  strains  eidier 
In  the  presence  or  absence  of  the 
microsomal  enzymes  prepared  from  the 
Arocolr™  induced  rat  liver  {S9).  As  a 
result.  Diallyl  disulfide,  the  main 
component  of  DAOs,  are  not  considered 
mutagenics. 

Data  Waivers  were  requested  for  the 
following  studies: 

Acute  inhalation  toxicity  (OPPTS 
Harmonized  Guideline  870.1300: 152- 
12). 

Mammalian  mutagenicity  tests 
(OPPTS  Harmonized  Guideline 
870.5195)  except  for  an  Ames  test 

90-Day  feeding  (1  species)  (OPPTS 
Harmonized  Guideline  870.3100). 

9a-Day  dermal  (1  species)  (OPPTS 
Harmonized  Guideline  870.3250). 

90-Day  inhalation  (1  species) 
(OPPTS  Harmonized  Guideline 
870.3465). 

Teratogenicity  (1  species)  (OPPTS 
Harmonized  Guideline  870.3700). 

Chronic  exposure  (OPPTS 
Harmonized  Guideline  870.4100)  (Tier 

Oncogenicity  (OPPTS  Harmonized 
Ghlideline  870.4200)  (Tier  HI) 

DADs  are  naturally  present  in  garlic 
and  other  Allium  crops  and  in  fields 
planted  with  these  crops.  In  spite  of  the 
long  history  of  garlic  consumption  and 
exposure  to  DADs  by  humans,  no 
immunotoxic  effects,  such  as  induced 
dysfunction  or  inappropriate 
suppressive  or  stimulatory  responses  in 
components  of  the  immune  system  of 
humans  or  test  animals  have  been 
reported  and  are  not  expected  from  the 
exposure  to  DADs.  As  a  result,  the 
waiver  requests  listed  above  were 
approved. 

V.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groimd  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 


uses). 

A.  Dietary  Exposure 

The  product  Alli-Up  containing  DADs 
is  intended  for  agricultural  use  as  a  soil 
fumigant  for  the  purpose  of  suppression 
of  onion  white  rot  {Sclerotia 
cepivorum).  The  presence  of  DADs  in 
the  soil  will  stimulate  the  pathogen  to 
become  active  and  seek  out  its  host,  an 
Allium  sp.,  which  is  not  present.  The 
pathogen  will  then  perish.  DADs  in  the 
soil  are  then  subject  to  microbial 
breakdown  and  adsorption  to  soil 


particles.  By  the  time  the  soil  is 
prepared  and  ready  for  a  new  crop,  most 
DADs  have  already  dissipated.  As  a 
result,  when  new  crops  are  planted,  the 
likelihood  of  DADs  residue  present  in 
the  mature  crop  is  considered  low. 

1.  Food.  From  food  and  feed  uses.  As 
explained  above,  the  presence  of  DADs 
residue  in  food  is  unlikely.  Moreover, 
the  primary  soiuce  for  human  exposiue 
to  DADs  would  occiu  through  the 
consumption  of  garUc,  other  Allium 
crops  or  garhc  derived  products.  There 
have  been  no  reports  of  adverse 
reactions  to  humans  resulting  from  the 
consumption  of  Allium  crops  and 
derived  products.  The  over-all 
toxicology  profile  of  DADs  suggests  that 
the  risk  associated  with  acute  exposures 
by  the  oral  route  would  be  low. 

2.  Drinking^  water  exposure.  Since 
Alli-Up  will  only  be  used  as  a  soil 
fumigant,  there  is  little  if  any.  potential 
for  drinking  water  exposing  from 
pesticide  drift  in  the  smface  water. 
Moreover.  DADs  in  the  soU  are  then 
subject  to  microbial  breakdown  and 
adsorption  to  soil  particles  and 
dissipation  in  the  air.  Therefore,  the 
level  of  residues  that  might  get  into  the 
ground  water  or  surface  water  would 
most  likely  be  negligible. 

B.  Other  Non-Occupational  Exposure 

The  potential  for  non-dietary 
exposure  to  DADs  for  the  general 
population  is  unlikely  because  potential 
use  sites  are  commercial  agricultinal. 
Since  the  material  is  shanked  into  the 
treated  soil  during  commercial 
applications,  any  odor  present  would  be 
similar  to  that  of  a  conunercial  garlic 
field  or  to  that  arising  from  freshly  cut 
or  pressed  garlic  as  found  in  a  typical 
household  kitchen.  EPA  is  unaware  of 
any  reports  of  adverse  reactions  to 
hiunans  resulting  from  Allium  crops 
and  derived  products  odor  or 
consumption. 


VI.  Cumulative  E£EectB 

Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
DADs  have  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  ciunulative 
risk  assessilient.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  DADs 


do  not  appear  to  produce  a  toxic 
metaboUte  produced  by  other 
substances.  For  the  piurposas  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  DADs  have  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  r^arding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
aunulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961.  November  26 
1997). 

Vn.  Satiety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  imless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 

humane 

2.  Prenatal  and  postnatal  sensitivity. 
Based  on  the  lack  of  observed 
developmental  toxicity,  EPA  has 
concluded  there  is  reasonable  certainty 
that  no  harm  to  infants,  children,  or 
adults  will  result  from  aggregate 
exposure  to  DADs  residues.  Exemption 
of  DADs  from  the  requirements  of  a 
tolerance  should  pose  no  significant  risk 
to  humans  or  the  environment. 

3.  Conclusion.  There  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of  diallyl 
sulfides  to  the  U.S.  population.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  is  reliable  information.  The 
Agency  has  arrived  at  this  conclusion 
based  on  the  low  levels  of  toxicity,  the 
long  history  of  safe  consiunption  of 
garOc  and  onions  which  natiually 
contain  diallyl  sulfides,  and  the  lack  of 
exposure.  Levels  of  exposure  resulting 
from  use  of  diallyl  sulfides  would  be 
significantiy  lower  than  those  found  in 
the  U.S.  population's  consiunption  of 
onion  and  garlic  foods  (raw.  cooked  and 
processed).  Moreover,  the  Agency 
concludes  that  diallyl  sulfides  is  non-* 
tojdc  to  humans,  including  infants  and 
children.  Thus,  there  is  no  threshold 
effects  of  concern  and,  as  a  result  the 
provision  requiring  an  additional 
margin  of  safety  does  not  apply.  Fiuther, 
the  provisions  of  consumption  patterns. 
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special  susceptibility,  and  cumulative 
effects  do  not  apply.  As  a  result,  EPA 
has  not  used  a  margin  of  exposure 
(safety)  approach  to  assess  the  safety  of 
diallyl  sidfides. 

Vm.  Determination  of  Saiety 

Based  on  the  preceding  assessments, 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population,  and  to  infants  and 
children  from  aggregate  exposure  to 
DAD  residues. 

K.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  is  required  imder  section  408  of 
the  FFDCA  to  develop  a  screening 
program  to  determine  whether  certain 
substances  (including  all  pesticide 
active  and  othei'  ingredients)  "may  have 
an  effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  natiually  occiuring 
estrogen,  or  other  such  endocrine  effects 
as  the  Administrator  may  designate." 
Following  the  recommendations  of  its 
Endocrine  Disrupter  Screening  and 
Testing  Advisory  Committee  (EDSTAC), 
EPA  determined  that  there  is  no 
scientific  basis  for  including,  as  part  of 
the  program,  the  androgen  and  thyroid 
hormone  systems  in  addition  to  the 
estrogen  hormone  system.  EPA  also 
adopted  EDSTAC's  recommendation 
that  the  program  include  evaluations  of 
potential  effects  in  wildlife.  For 
pesticide  chemicals,  EPA  will  use 
FIFRA  and,  to  the  extent  that  effects  in 
wildlife  may  help  determine^hether  a 
substance  may  have  an  effect  in 
humans,  FFDCA  authority  to  require 
wildlife  evaluations.  As  the  science 
develops  and  resources  allow,  soreening 
of  additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Program  (EDSP).  When  the 
appropriate  screening  and/ or  testing 
protocols  being  considered  imder  the 
Agency's  Endocrine  Disruptor  Screening 
Program  have  been  developed,  DADs 
may  be  subjected  to  additional 
screening  and/ or  testing  to  better 
characterize  effects  related  to  endocrine 
disruption 

Based  on  available  data,  no  endocrine 
system-related  effects  have  been 
identified  with  consumption  of  DADs. 
In  addition,  DADs  do  not  share  any 
structxu-al  similarity  to  any  known 
endocrine  disruptive  chemical. 

B.  ^alyticaJ  Method 

EPA  is  establishing  an  exemption 
ft-om  the  requirement  of  a  tolerance  for 
the  reasons  stated  above.  Because  a 
tolerance  exemption  does  not  establish 
numerical  limit  for  the  amoimt  of  the 
pesticide  chemical  residues  that  may  be. 


present,  and  for  the  reasons  stated  above 
that  led  the  Agency  to  conclude  that  a 
tolerance  exemption  was  warranted,  the 
Agency  has  concluded  that  an  analytical 
method  is  not  necessary  for  enforcement 
purposes  for  DADs. 

C.  Codex  Maximum  Residue  Level 

No  Codex  maximum  residue  levels 
are  established  for  residues  of  DADs  in 
or  on  any  food  or  feed  crop.  There  are 
no  established  tolerances  or  exemptions 
fi-om  tolerance  for  DADs  in  the  United 
States.  The  Agency  has  classified  DADs 
as  a  biochemical  pesticide. 

X.  Conclusions 

Based  on  the  toxicology  data 
submitted,  there  is  reasonable  certainty 
no  harm  will  result  from  aggregate 
exposlue  of  residues  of  DADs  to  the  U.S. 
population,  including  infants  and 
children.  This  includes  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  reliable  data  were 
submitted,  accepted  and  reviewed.  The 
Agency  has  no  reports  of  adverse 
reactions  of  hiunans  resulting  from 
Allium  crops  and  derived  products' 
odor  or  consumption.  As  a  result,  EPA 
establishes  an  exemption  from  tolerance 
requirements  ptnsuant  to  FFDCA 
section  408(c)  and  (d)  for  residues  of 
DADs  in  or  on  garlic,  leeks,  onions,  and 
shallots. 

XI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 


you  must  identify  docket  ID  number 
OPP-2003-0134  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  8,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
cormection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
yoin  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  niunber  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061 . 

2.  Tolemnce  fee  payment,  ff  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 
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1 1  If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  K.A.,  you  should  also  send  a  copy 
of  yoiu-  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0134,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
.   on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

,:  B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

XII.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  section  408(d)  of  the 
FPTXIA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
>  Review  (58  FR  51735,  October  4. 1993). 


Because  this  rule  has  been  exempted 
from  review  imder  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
RegulaUons  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
imder  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
imder  section  408(d)  of  the  FFDCA, 
such  as  the  exemption  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  Uie 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regidatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regidations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  tlje  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government"  This  final  rule 


directiy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  nUe 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entided  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tiibal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Xm.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  CompfroUer  General 
of  the  United  States.  EPA  will' submit  a 
report  containing  this  nde  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  die  Federal  Register.  This  final 
rule  is  not  a  "major  rule  "  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  conmiodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 
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Dated:  June  13.  2003. 
lames  Jones, 

Director,  Office  of  Pesticide  Programs. 
m  Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{  AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.1228  is  added  to  subpart 
D  to  read  as  follows: 

§  180.1228    Diallyl  suWdes;  exemption  from 
the  requirement  of  a  tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  diallyl  sulfides'  when  used  in/on 
garlic,  leeks,  onions, and  shallots. 

IFR  Doc.  03-17106  Filed  7-8-03;  8:45  am) 
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DEPARTMEm-  OF  COMMERCE 

«> 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  648 

[Docket  No.  030514123-3162-02;  I.D. 
041003B] 

RIN  0648-AQ76 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Framework  Adjustment  38  to 
the  Northeast  Muitispecies  Fishery 
iManagement  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  38  (Framework 
38)  to  the  Northeast  (NE)  Multispecies 
Fishery  Management  Plan  (FMP)  to 
exempt  a  fishery  from  the  Gulf  of  Maine 
(GOM)  Regulated  Mesh  Area  mesh  size 
regulations.  Framework  38  establishes 
an  exempted  small  mesh  silver  hake 
(Merluccius  bilinearis)  (whiting)  fishery 
in  the  inshore  GOM.  The  exempted 
fishery  is  authorized  from  fuly  1 
through  November  30  each  year; 
requires  the  use  of  specific  exempted 
grate  raised  footrope  trawl  gear; 
establishes  a  maximum  whiting 
possession  limit  of  7,500  lb  (3.402  kg); 
and  includes  incidental  catch 
restrictions. 

DATES:  This  regulation  is  effective  July 
9,  2003. 


ADDRESSES:  Copies  of  the  Framework  38 
document,  its  Regulatory  Impact  Review 
(RIR),  the  Initial  Regulatory  Flexibility 
Analysis  (IRFA).  the  Environmental 
Assessment  and  other  supporting 
documents  for  the  framework 
adjustment  are  available  fi-om  Paul  J. 
Howard.  Executive  Director,  New 
England  Fishery  Management  Council 
(Council),  50  Water  Street,  Mill  2. 
Newburyport.  MA  01950.  These 
documents  are  also  available  online  at 
http://www.nefmc.org.  The  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
consists  of  the  IRFA.  public  comments 
and  responses  contained  in  this  final 
rule,  and  the  summary  of  impacts  and 
alternatives  contained  in  this  final  rule. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe,  Fishery  Policy  Analyst, 
978-281-9272. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  implements  measures  contained  in 
Framework  38  to  the  FMP.  Details 
concerning  the  justification  for  and 
development  of  Framework  38  and  the 
implementing  regulations  were 
provided  in  the  preamble  to  the 
proposed  rule  (68  FR  27774,  May  21, 
2003)  and  are  not  repeated  here. 

Exempted  Grate  Raised  Footrope  Trawl 
Fishery  Area 

The  Exempted  Grate  Raised  Footrope 
Trawl  Fishery  Area  is  an  inshore  area  in 
the  GOM  extending  to  the  Loran  44500 
line  and  northward  along  the  coast  of 
Maine.  This  area  most  closely  represents 
the  historical  whiting  fishery  and  the 
area  utilized  by  the  fishermen  who 
participated  in  the  experimental  whiting 
grate  fisheries  between  1996  and  2002. 
During  the  development  of  this 
framework  adjustment,  the  Coimcil 
considered  three  options  for  the  fishery 
area,  including  the  area  option 
implemented  by  this  final  rule.  The  first 
option  was  the  largest  area  under 
consideration  and  included  an  offshore 
component  to  the  area  implemented. 
Another  option  was  the  smallest  area 
under  consideration  and  represented  a 
subset  of  the  area  implemented,  where 
past  experimental  fishing  was 
concentrated.  The  area  implemented 
was  selected  by  the  Council,  following 
an  endorsement  by  the  Plan 
Development  Team  (PDT),  even  though 
sampling  was  not  conducted  throughout 
the  entire  area.  The  area  was  selected 
because  there  were  sufficient 
similarities  (species  composition, 
hydrography,  habitat,  current  flow, 
bottom  tojjpgraphy)  between  it  and  the 
subset  where  the  experiment  occurred 
to  suggest  that  bycatch  in  the  area 
implemented  may  be  similar  to  that 
observed  in  the  experiments.  Thus,  the 


rate  of  captive  of  regulated  species  is 
not  expected  to  differ  over  the  area 
implemented. 

Fishing  Season 

The  season  for  the  GOM  Grate  Raised 
Footrope  Trawl  Fishery  is  July  1- 
November  30.  This  period  encompasses 
the  traditional  seasonal  presence  of 
whiting  along  the  coast  of  Maine  in  the 
GOM  and  the  period  of  documented 
catch  and  bycatch  during  research  trials 
and  experimental  small  mesh  fisheries 
permitted  by  NMFS  between  1996  and 
2002.  The  PDT  expressed  support  for  a 
season  from  July  1  to  November  30, 
based  on  documented  catch  rates  and 
experimental  data  from  2001  and  2002, 
which  were  reviewed  by  the  PDT  in 
detail. 

During  the  development  of  this 
framework  adjustment,  the  Coimcil 
considered  establishing  a  season  for  this 
fishery  from  June  1  to  November  30,  but 
ultimately  decided  to  eliminate  the 
month  of  Jime  from  consideration  after 
evaluating  the  data.  These  data  show 
that  the  coastal  whiting  fishery  started 
in  July  and  ended  in  November. 

The  majority  of  experimental  tows 
with  the  proposed  sweepless  trawl  were 
conducted  during  October  and 
November  2001  and  2002.  Past 
experience  demonstrates  that  the 
catches  of  whiting  are  generally  lower 
and  the  bycatch  of  regulated  species  is 
relatively  higher  during  these  months 
than  during  the  summer.  Given  that  the 
2001  and  2002  data  for  the  proposed 
sweepless  trawl  show  low  absolute 
bycatch  of  regulated  species  during 
October  and  November,  the  gear  is 
expected  to  fish  with  even  lower 
bycatch  during  the  summer. 

Gear  Specifications 

There  are  several  gear  specifications 
for  this  fishery,  including  net 
specifications  for  the  raised  footrope 
trawl,  that  are  consistent  with  those  in 
the  Cape  Cod  Bay  whiting  fishery,  a 
requirement  to  use  a  sweepless  trawl, 
and  a  requirement  to  use  a  Nordmore- 
style  grate  with  a  maximum  bar  spacing 
of  50  mm  (1.97  inches).  There  is  also  a 
minimum  codend  mesh  requfrement  of 
2.5  inches  (6.35  cm)  (square  or  diamond 
mesh).  Vessels  may  use  net 
strengtheners  in  this  fishery,  provided 
that  they  are  consistent  with  the  existing 
net  strengthener  provisions  for  2.5  inch 
(6.35  cm)  fliesh. 

Whiting/Oflshore  Hake  Possession 
Limit 

There  is  a  maximum  whiting/offshore 
hake  possession  limit  of  7.500  lb  (3,402 
kg)  for  this  fishery.  Vessels  using  mesh 
larger  than  the  minimum  2.5  inches 
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6.35  cm)  may  not  possess  more  than 
7,500  lb  (3,402  kg)  of  whiting/offshore 
hake. 

Incidental  Catch  Restrictions 

Incidental  catch  restrictions  ensure 
that  the  net  is  fished  properiy  and 
remains  off  the  ocean  bottom.  The 
incidental  catch  restrictions  mirror 
those  incorporated  into  the  Cape  Cod 
Bay  raised  footrope  trawl  fishery,  with 
the  addition  of  a  prohibition  oathe 
possession  of  do^sh.  Vessels 
participating  in  the  COM  Grate  Raised 
Footrope  Trawl  Fishery  may  retain  red 
hake,  squid,  butterfish,  mackerel, 
alewife,  and  herring  up  to  the  amoimts 
allowed  by  the  regulations  for  those 
species,  provided  they  comply  with  all 
regulations  for  those  species.  The 
following  additional  restrictions  apply: 
A  prohibition  on  the  possession  of 
regulated  species  (Atlantic  cod,  witch 
flounder,  American  plaice,  yellowtail 
flounder,  winter  flounder,  windowpane 
flounder,  haddock,  pollock,  redfish,  and 
white  hake),  monkfish,  lobsters,  skates, 
crabs,  longhom  sculpin,  sea  raven, 
summer  flounder  (fluke),  ocean  pout, 
and  spiny  dogfish. 

J  The  prohibition  on  the  possession  of 
monkfish.  lobsters,  and  skates  help  to 
ensure  that  fishermen  rig  the  net 
correctly,  so  that  the  footrope  is  not  in 
contact  with  the  sea  floor  and  thus, 
much  less  likely  to  catch  these  species. 
The  prohibition  on  crabs,  longhom 
sculpin,  sea  raven  and  dogfish  is 
designed  to  reduce  the  damage  to 
whiting,  a  soft  bodied  fish,  fi-om 
abrasion  and  puncture,  as  well  as  to 
encourage  keeping  the  footrope  off  the 
sea  floor.  Except  for  a  few  juveniles, 
very  few  dogfish  are  retained  by  the 
grate  raised  footrope  trawl  net,  as  they 
are  too  large  to  pass  through  the  grate. 

Annual  Review 

flTie  PDT  will  annually  review  sea 
sampling  data  fit)m  the  fishery  and 
develop  reconunendation&,  as  necessary, 
to  ensure  that  groundfish  bycatch 
remains  at  a  minimum.  Because  this  is 
a  seasonal  fishery,  the  Council  may 
modify  the  specifications  for  this  fishery 
through  a  firework  adjustment  to  the 
FMP  prior  to  the  next  season,  if  the  PDT 
recommends  adjustments  to  address 
regulated  species  bycatch. 

The  Council  desires  10-percent 
observer  coverage  in  this  fishery.  No 
later  than  2006,  NMFS,  in  consultation 
with  the  PDT,  will  determine  if  the  level 
of  observer  coverage  is  sufficient  to 
monitor  catch  and  bycatch  in  this 
fishery  with  an  acceptable  level  of 
precision.  If  practicable,  the  level  of 
desired  observer  coverage  will  be 
adjjusted  (increased  or  decreased) 


consistent  with  that  analysis.  The  PDT 
may  recommend  adjustments  to  the 
level  of  observer  coverage  prior  to  2006, 
based  on  information  examined  dxiring ' 
the  annual  review  described  above. 

Comments  and  Responses 

During  the  comment  period,  which 
ended  June  5,  2003,  one  written 
comment  on  the  proposed  rule  was 
received  from  the  Maine  Department  of 
Marine  Resources  (ME  DMR). 

Comment.  The  ME  DMR  strongly 
supports  the  measures  in  the  proposed 
rule  to  implement  Framework  38,  is 
committed  to  limited  monitoring  of  this 
whiting  fishery,  and  requested  that 
NMFS  also  provide  resources  to  assist  in 
monitoring. 

Response:  NMFS  concurs  with  the  ME 
DMR's  support  of  the  management 
measures  in  Framework  38,  and 
acknowledges  the  ME  DMR's 
commitment  to  monitoring  and  request 
for  monitoring  assistance. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

Included  in  this  final  rule  is  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
prepared  pursuant  to  5  U.S.C.  604(a). 
The  FRFA  incorporates  the  IRFA.  the 
conmients  and  responses  to  the 
proposed  rule,  and  the  analyses 
completed  in  support  of  this  action.  A 
copy  of  the  IRFA  is  available  from  the 
Council  (see  ADDRESSES). 

Final  Regulatory  Flexibility  Analysis 

Statement  of  Objective  and  Need 

A  description  of  the  reasons  why  this 
action  is  being  considered,  and  the 
objectives  of  and  legal  basis  for  this 
action,  is  contained  in  the  preamble  to 
the  proposed  rule  and  is  not  repeated. 

Summary  of  Significant  Issues  Raised  in 
Public  Comments 

One  conmient  was  received  during 
the  comment  period  on  the  proposed 
rule,  although  it  did  not  pertain  to  the 
IRFA.  No  significant  issues  were  raised 
and,  therefore,  no  changes  to  the 
proposed  rule  were  required  to  be  made 
as  a  result  of  public  comments. 

Description  and  Estimate  of  Number  of 
Small  Entities  to  Which  the  Rule  Will 
Apply 

According  to  the  Small  Business 
Administration  standards,  any  fish 
harvesting  or  hatchery  business  is  a 
small  business  if  it  is  independently 
owned  and  operated  and  not  dominant 
in  its  field  of  operations  and  if  it  has 
aiinual  receipts  of  not  in  excess  of  $3.5 
million.  Approximately  50  vessels  are 


expected  to  participate  in  this  exempted 
fishery.  All  of  these  vessels  meet  the 
criteria  for  "small  entities"  and 
therefore,  all  alternatives  and  analyses 
contained  in  Framework  38  necessarily 
reflect  impacts  on  small  entities. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

Framework  38  does  not  contain  any 
new  recordkeeping,  reporting,  or 
compliance  requirements. 

Steps  Taken  to  Minimize  Economic 
Impacts  on  Small  Entities 

The  Council  prepared  an  economic 
analysis  that  describes  the  economic 
impact  that  this  rule  will  have  on  small 
entities.  A  summary  of  the  analysis 
follows: 

The  Council  considered  the  no  action 
alternative — not  establishing  an 
exempted  grate  raised  footrope  trawl 
fishery.  Implementation  of  the  no  action 
alternative  would  preclude  fishermen 
from  engaging  in  the  small  mesh  silver 
hake  fishery  in  the  inshore  COM.  This 
would  result  in  lost  opportimities  to 
harvest  whiting,  and  therefore, 
fishermen  would  be  unable  to  earn 
additional  revenue  from  this  fishery 
(i.e..  upwards  of  $1  million  per  year). 
Slight  variations  to  the  action  being 
implemented  were  considered  by  the 
Council  as  follows:  Beginning  the 
season  in  June;  increasing  the  size  of  the 
exemption  area;  less  restrictive  gear 
restrictions  or  less  restrictive  incidental 
catch  allowances.  Several  of  these 
options  (larger  area,  longer  season)  may 
have  resulted  in  increased  economic 
benefits  to  the  participants  compared 
with  the  action  selected.  However,  there 
was  sufficient  uncertainty  regarding 
bycatch  rates  of  regulated  multispecies 
associated  with  these  options,  and  the 
Council  considered  the  risk  to 
associated  bycatch  species  (particularly 
regulated  multispecies)  to  be  too  great  to 
warrant  implementation  of  these 
options.  Furthermore,  the  dissimilarities 
between  the  inshore  area  (Options  2A 
and  2B),  specifically,  differences  in 
depth,  temperature,  bottom  type,  and 
community  composition,  caused  the 
Coimcil  to  conclude  that  they  could  not 
reasonably  extrapolate  the  results  of  the 
experiment  to  the  offshore  component 
(Option  1).  The  uncertainty  resulted 
from  the  lack  of  experimental  data  in 
the  largest  area  and  during  the  month  of 
June.  Because  the  experiment  had  not 
been  conducted  in  the  largest  area,  there 
were  no  data  to  support  a  decision  to 
allow  an  exempted  fishery  in  the  area 
outside  of  the  proposed  area.  Similarly, 
there  were  no  experimental  data  during 
the  month  of  June,  but  data  from  May 
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indicated  significantly  higher  bycatch 
rates  than  during  the  proposed  season. 
Due  to  a  lack  of  data  on  bycatch  rates 
during  the  month  of  June  and  from  the 
largest  area,  the  exemption  could  not  be 
justified.  Therefore,  the  Council  made  a 
precautionary  decision  to  constrain  the 
exempted  fishery  to  the  season  and  area 
in  which  experimental  data 
demonstrated  low  bycatch  rates. 

The  economic  effects  resulting  fi"om 
the  exempted  grate  raised  footrope  trawl 
fishery  are  not  expected  to  be  significant 
to  the  economy  as  a  whole  or  to  the 
fishing  industry  in  general.  The 
retrospective  analysis  included  in  the 
Framework  38  document  indicates  that 
there  would  be  approximately  50 
vessels  expected  to  participate  in  this 
exemption  fishery  and  they  are  expected 
to  share  in  a  possible  $1  million 
increase  in  revenue  (an  additional 
$20,000  in  annual  revenue  per 
participating  vessel).  Analyses  included 
in  the  Framework  38  document  indicate 
that  the  initial  fishery  using  the  grate 
raised  footrope  trawl  would  not  be 
expected  to  expand  quickly,  but  will 
allow  bait  fishing  activities  to  occur  and 
will  likely  result  in  activity  levels 
similar  to  those  that  occurred  in  1996. 
Given  that  the  conditions  under  which 
the  grate  raised  footrope  trawl 
exemption  fishery  may  be  conducted 
(gear,  area,  season,  etc.)  are  almost 
identical  to  the  conditions  under  which 
the  experimental  fishery  was  operated, 
it  is  expected  that  a  similar  number  of 
vessels,  with  similar  characteristics 
(size,  tonnage,  homeport)  as  those  that 
participated  in  the  experimental 
fisheries  and  described  in  detail  in  the 
Framework  38  document,  will 
participate  in  and  benefit  from  this 
exemption  fishery.  The  economic 
benefits,  although  not  significant  overall 
(approximately  $1  million  to  the  fishery 
as  a  whole),  will  be  important  to 
participating  vessels  (approximately 
$20,000  in  increased  annual  revenue), 
especially  those  along  the  coast  of 
Maine  and  in  smaller  ports  adjacent  to 
the  Gulf  of  Maine. 

Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule,  or  group 
of  related  rules,  for  which  an  agency  is 
required  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides."  The  agency  shall 
explain  the  actions  a  small  entity  is 
reqjiired  to  take  to  comply  with  a  rule 
or  group  of  ndes.  As  part  of  this 
rulemaking  process,  a  small  entity 


compliance  guide  will  be  sent  to  all 
holders  of  permits  issued  for  the  NE 
multispecies  fishery.  In  addition,  copies 
of  this  final  rule  and  guide  (i.e.,  permit 
holder  letter)  are  available  from  the 
Regional  Administrator  (see  ADDRESSES) 
and  may  be  found  at  the  following  web 
site:  http://www.nmfs.gov/ro/doc/ 
nero.hUnl. 

Pvusuant  to  5  U.S.C.  Section  553 
(d)(1),  the  Assistant  Administrator  for 
Fisheries,  NOAA,  (AA)  waives  the  30- 
day  delayed  effectiveness  period  of  the 
implementing  regulations.  Currently, 
the  minimmn  mesh  size  and  possession 
limit  restrictions  implemented  under 
the  Northeast  Multispecies  FMP  prevent 
this  fishery  from  occiuring.  Although 
these  measiues  impose  new  regulations 
on  participants  in  the  GOM  whiting 
grate  raised  footrope  trawl  fishery,  the 
overall  program  to  implement  the 
exemption  fishery  relieves  existing 
restrictions  that  prevent  the  fishery  from 
occurring  without  these  measures. 
Specifically,  this  fishery  has  been 
operating  for  the  past  several  years  on 
an  experimental  basis.  This  action  will 
benefit  the  silver  hake  resource  by 
allowing  fishermen  to  target  an 
abimdant  stock  (whiting),  thereby 
reducing  the  need  to  target  less 
abundant  and  less  stable  stocks  (Gulf  of 
Maine  cod).  This  rule  relieves  the 
restrictions  that  would  otherwise 
prevent  the  exempted  fishery  from 
occurring.  Any  additional  restrictions 
implemented  through  this  rule  are 
necessary  constraints  placed  on  the 
exemption  fishery  to  protect  the 
resource  from  overharvest  and  to  ensure 
that  compliance  with  the  regulations 
governing  the  exemption  fishery  can  be 
adequately  monitored  and  enforced. 
Overall,  this  rule  has  a  beneficial  impact 
on  the  fishii;g  industry  by  providing  an 
opportimity  to  fish  for  whiting  off  the 
coast  of  Maine.  Because  there  is  no 
longer  an  experimental  fishery,  there  is 
a  need  to  implement  these  regulations 
in  order  to  allow  fishers  to  participate 
in  the  small  mesh  silver  hake  exempted 
fishery,  currently  off-limits  because  of 
existing  restrictions. 

List  of  Subiects  in  50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  2,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

m  For  the  reasons  stated  in  the  preamble, 
50  CFR  part  648  is  amended  as  follows: 


PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

ft 

■  1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  2.  In  §  648.80,  paragraph  (a)(16)  is 
redesignated  as  paragraph  (a)(17)  and  a 
new  paragraph  (a)(16)  is  added  to  read  as 
follows: 

§  648.80    Multispecies  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
of  fishing. 

*         *         *         •         * 

(a)  *  *  * 

(16)  GOM  Grate  Raised  Footrope 
Trawl  Exempted  Whiting  Fishery. 
Vessels  subject  to  the  minimum  mesh 
size  restrictions  specified  in  paragraphs 
(a)(3)  or  (4)  of  this  section  may  fish 
with,  use,  and  possess  in  the  GOM  Grate 
Raised  Footrope  Trawl  Whiting  Fishery 
area  from  July  1  through  November  30 
of  each  year,  nets  with  a  mesh  size 
smaller  than  the  minimum  size  ^ 

specified,  if  the  vessel  complies  with  '    ' 
the  requirements  specified  in 
paragraphs  (a)(16)(i)  and  (ii)  of  this 
section.  The  GOM  Grate  Raised 
Footrope  Trawl  Whiting  Fishery  Area 
(copies  of  a  chart  depicting  the  area  are 
available  from  the  Regional 
Administrator  upon  request)  is  defined 
by  straight  lines  connecting  the 
following  points  in  the  order  stated: 

GOM  GRATE  RAISED  FOOTROPE 
TRAWL  WHITING  FISHERY  EX- 
EMPTION AREA 

(July  1  through  NovemtMr  30) 


Point 

N.  Ut. 

W.  Long. 

GRF1 

43°15'  .... 

70°35.4'. 

GRF2 

43°15'  .... 

70-00'. 

GRF3 

43''25.2' 

JD'OOr. 

GRF4 

43°41.8' 

69°20'. 

GRF5 

44''58.5' 

69''20'. 

(i)  Mesh  requirements  and  possession 
restrictions.  (A)  All  nets  must  comply 
with  a  minimiun  mesh  size  of  2.5  inch 
(6.35  cm)  square  or  diamond  mesh, 
subject  to  the  restrictions  specified  in 
paragraph  (a)(16)(i)(B)  of  this  section. 
An  owner  or  operator  of  a  vessel 
participating  in  the  GOM  Grate  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery  may  not  fish  for,  possess  on 
board,  or  land  any  species  of  fish,  other 
than  whiting  and  offshore  hake,  subject 
to  the  applicable  possession  limits  as 
specified  in  paragraph  (a)(16)(i)(C)  of 
this  section,  except  for  the  following 
allowable  incidental  species:  Red  hake; 
butterfish;  herring;  mackerel;  squid;  and 
alewife. 
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(B)  All  nets  must  comply  with  the 
minimum  mesh  size  specified  in 
paragraph  {a)(16)(i)(A)  of  this  section. 
Counting  from  the  terminus  of  the  net, 
the  minimum  mesh  size  is  applied  to 
the  first  100  meshes  (200  bars  in  the 
case  of  square  mesh)  from  the  terminus 
of  the  net  for  vessels  greater  than  60  ft 
(18.3  m)  in  length  and  is  applied  to  the 
first  50  meshes  {100  bars  in  the  case  of 
square  mesh)  from  the  terminus  of  the 
net  for  vessels  less  than  or  equal  to  60 
ft  (18.3  m)  in  length. 

<C)  An  owner  or  operator  of  a  vessel 
participating  in  the  COM  Grate  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery  may  fish  for,  possess,  and  land 
combined  silver  hake  and  offshore  hake 
only  up  to  7,500  lb  (3,402  kg).  An  owner 
or  operator  fishing  with  mesh  larger 
than  the  minimum  mesh  size  specified 
in  paragraph  (a)(16)(i)(A)  of  this  sectien 
may  not  fish  for,  possess,  or  land  silver 
hake  or  offshore  hake  in  quantities 
larger  than  7,500  lb  (3,402  kg). 

(ii)  Gear  specifications.  In  addition  to 
the  requirements  specified  in  paragraph 
(a)(16)(i)  of  this  section,  an  owner  or 
operator  of  a  vessel  fishing  in  the  GOM 
Grate  Raised  Footrope  Trawl  Exempted 
Whiting  Fishery  must  configure  the 
vessel's  trawl  gear  as  specified  in 
paragraphs  (a)(16)(ii)(A)  through  (C)  of 
this  section. 

(A)  An  owner  or  operator  of  a  vessel 
fishing  in  the  GOM  Grate  Raised 
Footrope  Trawl  Exempted  Whiting 
Fishery  must  configxu^  the  vessel's 
trawl  gear  with  a  raised  footrope  trawl 
as  specified  in  paragraphs  (a)(9)(ii)(A) 
through  (C)  of  this  section,  fa  addition, 
the  restrictions  specified  in  paragraphs 
(a)(l6)(ii)(B)  and  (C)  of  this  section 
apply  to  vessels  fishing  in  the  GOM 
Grate  Raised  Footrope  Trawl  Exempted 
Whiting  Fishery. 

(B)  The  raised  footrope  trawl  must  be 
used  without  a  sweep  of  any  kind 
(chain,  roller  frame,  or  rockhopper).  The 
drop  chains  must  be  a  maximiun  of  3/ 
8-inch  (0.95  cm)  diameter  bare  cham 
and  must  be  hung  from  the  center  of  the 
footrope  and  each  comer  (the  quarter,  or 
the  junction  of  the  bottom  wing  to  the 
belly  at  the  footrope).  Drop  chains  must 
be  at  least  42  inches  (106.7  cm)  in 
length  and  must  be  himg  at  intervals  of 
8  ft  (2.4  m)  along  the  footrope  fitjm  the 
comers  to  the  wmg  ends. 

(C)  The  raised  footrope  trawl  net  must 
have  a  rigid  or  semi-rigid  grate 
consisting  of  parallel  bars  of  not  more 
than  50  mm  (1.97  mches)  spacmg  that 
excludes  all  fish  and  other  objects, 
except  those  that  are  small  enough  to 
pass  between  its  bars  into  the  codend  of 
the  trawl.  The  grate  must  be  seciued  in 
the  trawl,  forward  of  the  codend,  in 
such  a  manner  that  it  precludes  the 


passage  of  fish  or  other  objects  into  the 
codend  without  the  fish  or  objects 
having  to  first  pass  between  the  bars  of 
the  grate.  The  net  must  have  an  outlet 
or  hole  to  allow  fish  or  other  objects  that 
are  too  large  to  pass  between  the  bars  of 
the  grate  to  exit  the  net.  The  aftenpost 
edge  of  this  outlet  or  hole  must  be  at 
least  as  vdde  as  the  grate  at  the  point  of 
attachment.  The  outlet  or  hole  must 
extend  forward  from  the  grate  toward 
the  mouth  of  the  net.  A  funnel  of  net 
material  is  allowed  in  the  lengthening 
piece  of  the  net  forward  of  the  grate  to 
direct  catch  towards  the  grate. 

(iii)  Annual  review.  On  an  annual 
basis,  the  Groundfish  PDT  will  review 
data  from  this  fishery,  including  sea 
sampling  data,  to  determine  whether 
adjustments  are  necessary  to  ensure  that 
regulated  species  bycatch  remains  at  a 
minimum.  If  the  Groundfish  PDT 
recommends  adjustments  to  ensure  that 
regulated  species  bycatch  remains  at  a 
minimum,  the  Coimcil  may  take  action 
prior  to  the  next  season  through  the 
framework  adjustment  process  specified 
m  §  648.90(b),  and  in  accordance  with 
the  Administrative  Procedures  Act. 
***** 

[PR  Doc.  03-17320  Filed  7-3-03;  11:00  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02: 1.D. 
070203A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiaslca;  Pacific  Ocean  Perch 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Aiasica 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishmg  for  Pacific  ocean  perch  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  2003  total 
allowable  catch  (TAG)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  July  3,  2003.  through  2400 
hrs,  A.l.t..  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-2778. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 


GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
imder  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  govermng 
fishing  by  U.S.  vessels  m  accordance 
witii  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2003  TAG  of  Pacific  ocean  perch 
for  the  Western  Regulatory  Area  was 
established  as  2,700  metric  tons  (mt)  by 
the  final  2003  harvest  specifications  for 
groundfish  in  the  GOA  (68  FR  9924. 
March  3.  2003). 

fa  accordance  vnth  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAG  for 
Pacific  ocean  perch  in  the  Western 
Regulatory  Area  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishfag  a  directed  fishing 
allowance  of  2,500  mt.  and  is  settmg 
aside  the  remaming  200  mt  as  bycatch 
to  support  other  anticipated  groxmdfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  vdll  soon  be  reached. 
Consequentiy,  NMFS  is  prohibitmg 
directed  fishing  for  Pacific  ocean  perch 
in  the  Western  Regulatory  Area  of  the 
GOA. 

Classification 

This  action  responds  to  the  best 
available  information  recentiy  obtamed 
from  the  fishery.  iThe  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceedfag  the  2003 
TAG  for  Pacific  ocean  perch  in  the 
Western  Regulatory  Area  of  the  GOA, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resoiure. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  fa  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  July  2,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  03-17236  Filed  7-2-03;  3:48  pm) 

nUJNG  CODE  3510-22-8 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

SO  CFR  Part  679 

[Docket  No.  021212307  3037-02;  I.D. 
070203B] 

Fistieries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Ocean  Perch 
In  the  Eastern  Aleutian  District  of  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce.  . 

action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
Eastern  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2003  total 
allowrable  catch  (TAC)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
tim^  (A.l.t.),  July  5,  2003,  through  2400 
hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  rNFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson-Stevens 
'  Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2003  TAC  of  Pacific  ocean  perch 
for  the  Eastern  Aleutian  District  was 
established  as  3,238  metric  tons  (mt)  by 
the  final  2003  harvest  specifications  for 
groundfish  in  the  BSAI  (68  FR  9907, 
March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAC  for 
Pacific  ocean  perch  in  the  Eastern 
Aleutian  District  will  be  reached. 
Therefore,  the  Regional  Administrator  is 


^  establishing  a  directed  fishing 
allowance  of  2,938  mt,  and  is  setting 
aside  the  remaining  300  mt  as  bycatch 
to  support  other  anticipated  groimdfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(ui),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  Eastern  Aleutian  District  of  the 
BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fi-om  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
piusuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAC  for  Pacific  ocean  perch  in  the 
Eastern  Aleutian  District,  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportimity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Autiiority:  IB  U.S.C.  1801  et  seq. 
Dated:  July  2,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17237  Filed  7-2-03;  3:48  pm) 
BH.UNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  030128023-3158-02;  I.D. 
011503D] 

RIN0648-AQ44 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Increase  in  Roe 
Retention  Limit  for  Pollock  Harvested 
in  the  Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Final  rule. 

SUMMARY:  This  final  rule  increases  from 
7  to  9  percent  the  percentage  of  pollock 
roe  that  may  be  retained  by  operators  of 
catcher/processors  and  motherships 
processing  pollock  harvested  in  the 
Bering  Sea  and  Aleutian  Islands 
Management  Area.  This  action  is 
necessary  because  catcher/processors 
and  motherships  have  been  able  to 
increase  their  pollock  roe  recovery  rate 
since  the  passage  of  the  American 
Fisheries  Act  (AFA)  through  cooperative 
fishing  practices  and  more  precise 
timing  of  fishing  activity.  This  action  is 
intended  to  be  consistent  with  the 
environmental  and  socioeconomic 
objectives  of  the  Magnuson-Stevens 
Fishery  Management  and  Conservation 
Act  (Magnuson-Stevens  Act)  and  other 
applicable  laws. 
DATES:  Effective  August  8,  2003. 
ADDRESSES:  Copies  of  the  Categorical 
Exclusion  and  Regulatory  Impact 
Review  prepared  for  this  action  may  be 
obtained  from  Lori  Diuall,  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Jimeau, 
AK  99802,  907-586-7247 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Ginter,  907-586-7228,  or 
jay.ginter@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area  (BSAI)  under  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP).  The  North  Pacific 
Fishery  Management  Council  (Council) 
prepared,  and  NMFS  approved,  the  FMP 
under  the  authority  of  the  Magnuson- 
Stevens  Act  (16  U.S.C.  1801,  et  seq.). 
Regulations  implementing  the  FMP 
appear  at  50  CFR  part  679.  General 
regulations  governing  U.S.  fisheries  also 
appear  at  50  CFR  part  600. 

Background 

NMFS  published  a  proposed  rule  to 
raise  the  maximum  retainable 
percentage  of  pollock  roe  from  7  to  9 
percent  on  February  11,  2003  (68  FR 
6865),  with  comments  invited  through 
March  13,  2003.  Two  letters  of  comment 
were  received  by  the  end  of  the 
comment  period  and  are  responded  to 
in  the  response  to  comments  section. 
Additional  background  on  the 
development  of  roe  stripping 
regiUations  and  the  purpose  and  need 
for  this  action  are  contained  in  the 
preamble  to  the  proposed  rule. 

This  final  rule  raises  the  maximum 
retainable  percentage  of  pollock  roe 


Federal  Register/Vol.  68.  No.  131 /Wednesday,  July  9.  2003/Rules  and  RegulaUons  40813 


from  7  to  9  percent  to  accommodate 
increased  roe  recovery  rates  that  have 
been  attained  by  industry  since  the 
passage  of  the  American  Fisheries  Act 
(AFA).  Under  the  AFA,  vessels  in  the 
BSAI  pollock  fishery  have  formed 
volxmtary  cooperatives  that  have 
eliminated  the  open  access  race  for  fish 
that  characterized  the  BSAI  pollock 
fishery  before  the  AFA.  Under  these 
AFA  cooperatives,  participating  catcher/ 
processors  and  motherships  have  been 
able  to  dramatically  improve  product 
recovery  rates  by  slowing  down  their 
operations,  using  more  refined 
production  techniques,  and  fishing 
more  selectively.  This  increase  in 
productivity  under  the  AFA  was 
examined  in  detail  in  the  final 
Environmental  hnpact  Statement 
prepared  for  AFA-related  Amendments 
61/61/13/8  to  the  FMPs  for  the 
groundfish,  crab,  and  scallop  fisheries 
off  Alaska. 

In  addition  to  these  general  gains  in 
productivity,  catcher/processors  and 
motherships  have  achieved  higher  roe 
recovery  rates  under  the  AFA  through 
an  increased  ability  to  time  their  fishing 
activity  to  coincide  with  periods  of  peak 
roe  recovery  and  through  an  increased 
ability  to  selectively  target  schools  of 
large  mature  pollock.  When 
circiunstances  are  ideal,  some  catcher/ 
processors  and  motherships  have 
reached  or  exceeded  the  current  7- 
percent  limit. 

hi  1999,  the  Council  examined  roe 
recovery  rates  by  catcher/processors  in 
the  BSAI  and  concluded  that  sufficient 
rationale  existed  to  raise  the  maximum 
retainable  roe  amoimt  to  9  percent.  After 
reviewing  data  on  roe  recovery  rates, 
NMFS  agreed  with  the  Council's 
rationale. 

To  determine  the  appropriate  roe 
retention  limit  under  the  AFA,  NMFS 
examined  roe  recovery  information  from 
the  2000,  2001,  and  2002  roe  seasons, 
which  were  managed  xmder  AFA 
cooperatives.  During  this  time  period, 
AFA  catcher/processors  and 
motherships  processed  26,286  mt  of 
pollock  roe  and  826,913  mt  round- 
weight  equivalent  of  primary  pollock 
products  for  an  aggregate  roe  recovery 
rate  of  3.2  percent  for  the  2000-2002  roe 
seasons.  However,  during  each  of  the  3 
years,  certain  vessels  were  able  to 
achieve  roe  recovery  rates  that  exceeded 
7  percent  during  weeks  of  peak  roe 
recovery.  In  2000,  one  catcher/processor 
achieved  roe  recovery  rates  of  8.0  and 
9.0  percent  during  two  reporting  weeks 
in  March.  In  2001,  seven  catcher/ 
processors  exceeded  the  7-percent  limit 
during  the  week  of  March  24.  During 
that  week,  these  seven  catcher/ 
processors  achieved  an  aggregate  roe 


recovery  rate  of  8.4  percent.  In  2002, 
only  one  catcher/processor  exceeded  the 
7-percent  Umit,  with  a  roe  recovery  rate 
of  8.3  percent  during  the  week  of  March 
17.  During  this  3-year  time  period, 
these  excesses  totaled  185.6  mt  of  roe 
product,  or  61.9  mt  aimually. 

This  action  also  affects  non-AFA 
catcher/processors  that  engage  in 
directed  fishing  for  other  groundfish 
species  in  the  BSAI  and  encoimter 
incidental  catch  of  pollock.  The 
maximum  retainable  percentage  of 
pollock  is  20  percent  for  vessels  engaged 
in  directed  fishing  for  other  groundfish 
species.  Existing  requirements  at  50  CFR 
679.27  require  vessels  engaged  in 
directed  fishing  for  groundfish  other 
than  pollock  to  retain  all  incidental 
catch  of  pollock  up  to  the  20-percent 
maximum  retainable  percentage  limit. 
Such  vessels  also  are  allowed  to  recover 
roe  from  their  incidental  catch  of 
pollock.  Under  this  final  rule,  catcher/ 
processors  that  are  engaged  in  directed 
fishing  for  species  other  than  pollock 
also  are  allowed  to  retain  pollock  roe  up 
to  the  9-percent  limit. 


Response  to  Coinments 

NMFS  received  two  comment  letters 
by  the  end  of  the  comment  period  on 
the  proposed  rule,  both  in  favor  of  this 
action,  but  questioning  the  need  for  any 
retention  limit.  These  comments  are 
summarized  and  responded  to  here. 

Comment  1:  The  United  States  Surimi 
Commission  (USSC)  supports  the 
proposed  increase  in  the  roe-retention 
limit  but  would  prefer  a  total  removal  of 
the  roe  retention  restriction  on  the 
groimds  that  such  a  limit  is  redundant 
and  unnecessary  in  light  of 
subsequently  adopted  management 
measures  that  more  effectively  govern 
utihzation  rates  onboard  at-sea 
processing  vessels  in  the  BSAI  pollock 
fishery.  Since  the  passage  of  the  AFA, 
the  catcher/processors  represented  by 
USSC  are  producing  nearly  50  percent 
more  processed  pollock  per  ton  of  catch 
than  they  were  prior  to  the  passage  of 
the  AFA.  While  overall  roe  recovery 
rates  still  average  less  than  7  percent,  it 
is  not  unusual  for  vessels  to  encoimter 
schools  of  fish  at  certain  times  of  the 
year  and  in  certain  areas  where  the 
actual  roe  content  of  the  catch  exceeds 
7  percent.  In  such  instances,  fishermen 
are  faced  with  the  dilemma  of  having  to 
throw  away  the  most  valuable  product 
they  make  in  order  to  comply  with  an 
antiquated  rule  that  was  designed  over 
a  decade  ago  to  discourage  wasteful 
fishing  and  processing  practices  that  are 
no  longer  extant  in  the  fishery.  An 
increase  in  the  retention  limit  from  7  to 
9  percent  would  help  reduce  the 
number  of  such  instances.  It  would  not. 


however,  completely  eliminate  the 
possibility  of  vessels  having  to  discard 
roe  as  roe  recovery  rates  sometimes 
exceed  9  percent. 

The  better  solution  would  be  to 
eUminate  the  roe  retention  limit 
altogether.  Although  a  roe  retention 
liinit  may  have  been  necessary  in  the 
past,  it  has  long  since  outlived  its 
usefulness  insofar  as  the  avoidance  of 
wasteful  fishing  practices  are 
concerned.  Furthermore,  all  AFA 
catcher/processors  now  carry  2  full-time 
federal  observers,  must  weigh  all  their 
catch  on  NMFS  certified  flow  scales, 
and  must  comply  with  the  requirements 
of  the  improved  retention/improved 
utilization  (IR/IU)  program,  which 
mandates  100  percent  retention  of 
pollock.  Each  of  these  measures  are 
more  than  adequate  to  ensure  that 
vessels  are  complying  with  the  statutory 
ban  on  roe-stripping.  For  these  reasons, 
the  USSC  would  prefer  to  see  the  roe 
retention  limit  elimmated  altogether 
rather  than  an  upwards  adjustment  of  an 
arbitrary  limit  that  could  still  resuh  in 
fishermen  having  to  throw  away 
portions  of  the  most  valuable  product 
they  produce.  Such  a  result  would  seem 
to  be  dictated  by  National  Standard  7's 
mandate  that  management  measures 
"minimize  costs  and  avoid  unnecessary 
duplication." 

Response:  As  noted  in  the  preamble  to 
the  proposed  rule,  the  Council  and 
NMFS  considered  and  rejected  the 
alternative  of  eliminating  the  roe 
retention  limit  for  two  reasons: 

First,  AFA  cooperatives  that  have 
produced  a  more  rationalized  fishery  are 
not  necessarily  permanent.  AFA 
cooperatives,  which  are  voluntary 
organizations,  could  dissolve  at  any 
point  in  the  futiu^  if  the  members  no 
longer  believe  that  remaining  in 
cooperatives  is  in  their  interest.  The 
fishery  then  could  potentially  retxmi  to 
a  race-for-fish  in  which  wasteful 
practice  could  again,  emerge.  By  raising 
the  retention  limit  so  that  it  does  not 
exceed  9  percent,  this  rule  provides  a 
direct  incentive  to  continue 
participation  in  the  AFA  cooperatives 
which  have  contributed  to  the  higher 
utilization  of  raw  product  and  the 
increased  efficiency  of  higher  roe  yields. 
Second,  non-AFA  catcher/processors 
engaged  in  directed  fisheries  for  other 
species  are  required  to  retain  incidental 
catch  of  pollock  up  to  the  20-percent 
maximum  retainable  percentage.  The  9 
percent  maximum  retainable  roe 
percentage  is  an  additional  measure  to 
reduce  incentives  by  vessel  operators  to 
sort  incidental  catch  of  pollock  for  roe 
bearing  fish.  Such  activity  could 
increase  discard  amounts  in  a  manner 
inconsistent  with  the  intent  of 
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regulations  intended  to  prevent  roe 
stripping  and  reduce  discard  amounts 
under  IR/IU.  Therefore,  maintaining  a 
regulatory  limit  on  roe  retention  is 
prudent  to  prevent  the  potential  for  a 
return  to  the  practice  of  roe  stripping  in 
the  event  that  the  current  AFA 
cooperatives  chose  to  dissolve  and  to 
continue  to  limit  the  practice  of  roe 
stripping  by  vessels  in  non-AFA 
fisheries. 

NMFS  examined  roe  recovery  data 
from  2000  to  2002  demonstrating  that 
recovery  rates  have  increased  during 
some  weekly  periods  from  less  than  7 
percent  to  8  and  9  percent.  This  data 
suggests  that  a  recovery  rate  of  9  percent 
represents  a  current  upper  limit  for  AFA 
catcher  processors  and  motherships. 
This  rate  of  9  percent  is  sufficient  to 
capture  the  benefits  of  a  higher  recovery 
rate  wljile  avoiding  the  costs  associated 
with  discarding  rOe.  Therefore,  NMFS 
has  determined  that  establishing  a  9 
percent  roe  retention  limit  is  consistent 
with  National  Standard  7. 

Comment  2:  The  At-sea  Processors 
Association  (APA)  questions  the  need 
for  any  limit  on  the  percentage  of  roe 
that  may  be  retained  in  the  BSAI 
pollock  fishery  given  that:  (1)  There  is 
no  economic  or  other  incentive  for 
vessels  in  the  directed  pollock  fishery  to 
conduct  roe  stripping  under  the  current 
management  regime,  (2)  other  rules  and 
regulations  now  make  roe  stripping 
illegal  and  impractical,  and  (3)  even  a  9 
percent  cap  could  still  result  in  the 
undesirable  consequence  of  forcing 
fishermen  to  discard  their  n\ost  valuable 
product.  For  all  of  these  reasons,  APA 
would  prefer  to  see  the  pollock  roe 
retention  cap  eliminated  altogether  in 
the  directed  pollock  fishery.  On  the 
other  hand,  if  elimination  of  the  cap  is 
not  an  option  in  the  context  of  the 
current  rulemaking,  it  is  essential  that 
the  cap  be  raised  to  the  maximum  extent 
possible.  The  current  7  percent  cap  is 
unrealistically  low.  It  unnecessarily 
forces  fishermen  to  discard  a  very 
valuable  product  and  thwarts  efforts  to 
extract  more  value  (and  more  edible 


protein)  out  of  the  nation's  limited 
fishery  resoiutie. 
Response:  See  response  to  comment  1. 

Elements  of  the  Final  Rule 

This  final  rule  amends  50  CFR 
679.20(g)  by  raising  the  maximiun 
allowable  roe  retention  percentage  from 
7  to  9  percent  for  pollock  harvested  in 
the  BSAI.  No  changes  were  made  from 
the  proposed  rule. 

Classification 

The  Administrator,  Alaska  Region, 
NMFS,  determined  that  this  final  rule  is 
necessary  for  the  conservation  and 
management  of  the  BSAI  groundfish 
fishery  and  that  it  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  the  economic 
impact  of  this  action.  As  a  result,  a 
regulatory  flexibility  analysis  was  not 
prepared. 

List  of  Subiects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  July  1,2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

■  For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— nSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1 .  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 


Authority:  Authority:  16  U.S.C.  773  et  seq., 
1801  et  seq..  and  3631  et  seq.;  Title  II  of 
Division  C,  Pub.  L.  105-277;  Sec.  3027,  Pub. 
L.  106-31,  113  Stat.  57. 

■  2.  In  §679.20,  paragraphs  (g)(l)(i), 
{g)(4){i)(B).  and  {g){4)(ii)(B)  are  revised  to 
read  as  follows: 

§679.20    General  limitations. 


(g) 
(1) 


*  *•* 

*  *  * 


(i)  Pollock  roe  retained  on  board  a 
vessel  at  any  time  during  a  fishing  trip 
must  not  exceed  the  following 
percentages  of  the  total  round-weight 
equivalent  of  pollock,  as  calculated  from 
the  primary  pollock  product  on  board 
the  vessel  during  the  same  fishing  trip: 

(A)  7  percent  in  the  Gulf  of  Alaska, 
and 

(B)  9  percent  in  the  Bering  Sea  and     . 
Aleutian  Islands, 

***** 

(4)  *  *  * 

(i)  *  *  * 

(B)  To  determine  the  meiximum 
amount  of  pollock  roe  that  can  be 
retained  on  board  a  vessel  during  the 
same  fishing  trip,  multiply  the  roiuid- 
weight  equivalent  by  0.07  in  the  Gulf  of 
Alaska  or  0.09  in  the  Bering  Sea  and 
Aleutian  Islands. 
***** 

(ii)  *  *  * 

(B)  To  determine  the  maximum 
amount  of  pollock  roe  that  can  be 
retained  on  board  a  vessel  during  a 
fishing  trip,  add  the  round-weight 
equivalents  together;  then,  multiply  the 
sum  by  0.07  in  the  Gulf  of  Alaska  or 
0.09  in  the  Bering  Sea  and  Aleutian 
Islands. 
*        *        *        *        * 

(FR  Doc.  03-17238  Filed  7-8-03;  8:45  am] 
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issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.html. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart958 

[Docket  No.  FV03-958-01  PR] 

Onions  Grown  in  Certain  Designated 
Counties  in  Idaho,  and  Malheur 
County^  OR;  Increased  Assessment 
Rate  and  Defined  Fiscal  Period 

AGENCY:  Agricultural  Marketing  Service. 
USDA. 

ACTION:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
increase  the  assessment  rate  jestablished 
for  the  Idaho-Eastern  Oregon  Onion 
Committee  (Committee)  for  the  2003- 
2004  and  subsequent  fiscal  periods  fit>m 
$0.08  to  $0,095  per  hundredweight  of 
onions  handled,  and  would  establish,  in 
the  regulatory  text,  the  Committee's 
fiscal  period  beginning  July  1  of  each 
year  and  ending  June  30  of  the  following 
year.  The  Committee  locally  administers 
the  marketing  order  that  regulates  the 
handling  of  onions  grown  in  designated 
,  counties  in  Idaho,  and  Malheur  County, 
Oregon.  Authorization  to  assess  onion 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  assessment  rate  would  remain  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated. 

DATE:  Comments  must  be  received  by 
July  24.  2003. 

ADDRESSES:  hiterested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  to  the  Docket 
Clerk,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA,  1400  hidependence 
Avenue  SW,  STOP  0237.  Washington. 
DC  20250-0237;  Fax:  (202)  720-8938.  or 
E-mail:  moab.docketcIerk@usda.gov. 
Comments  should  reference  the  docket 
nmnber  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 


R3R  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Hiller,  Northwest  Marketing 
Field  Office,  Marketing  Order 
.    Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1220 
SW  Third  Ave.  suite  385.  Portland,  OR 
97204;  Phone:  (503)  326-2724;  Fax: 
(503)  326-7440;  or  George  Kelhart, 
Technical  Advisor.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  1400 
Independence  Avenue  SW.  STOP  0237, 
Washington.  DC  20250-0237;  telephone 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SV/.  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  130  and  Marketing  Order  No.  958, 
both  as  amended  (7  CFR  part  958). 
regulating  the  handling  of  onions  grown 
in  certain  designated  counties  in  Idaho, 
and  Malheur  County,  Oregon, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Idaho-Eastern  Oregon  onion 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  fi-om  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
proposed  herein  would  be  applicable  to 
all  assessable  onions  beginning  on  July 
1,  2003,  and  continue  until  amended, 
suspended,  or  terminated.  This  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the     - 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  proposed  rule  would  increase 
the  assessment  rate  established  for  the 
'Committee  for  the  2003-2004  and 
subsequent  fiscal  periods  from  $0.08  to 
$0,095  per  himdredweight  of  onions 
handled,  and  would  establish,  in  the 
regulatory  text,  the  Committee's  fiscal 
period.  TTie  fiscal  period  begins  July  1 
of  each  year  and  ends  June  30  of  the 
following  year. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
to  establish  a  fiscal  period.  The 
Committee  has  operated  under  a  fiscal 
period  of  July  1  through  June  30  since 
its  inception  in  the  late  1950's,  but  this 
period  has  never  been  specified  in  the 
regulatory  text.  This  rule  would  add  to 
the  order's  rules  and  regulations  a 
definition  of  the  Committee's  fiscal 
period.  The  fiscal  period  would  be 
defined  to  be  the  12  month  period 
beginning  July  1  and  ending  June  30  of 
the  following  year,  both  dates  inclusive. 
The  order  also  provides  authority  for 
the  Committee,  with  the  approval  of 
USDA,  to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
Committee  consists  of  six  producer 
members,  foiu'  handler  members  and 
one  public  member.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 
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For  the  2000-2001  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
reconunendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Conunittee  met  on  April  3,  2003, 
and  in  a  vote  of  seven  in  favor,  one 
against,  and  one  abstention, 
recommended  an  assessment  rate  of 
$0,095  per  hundredweight  of  onions 
handled.  The  assessment  rate  of  $0,095 
is  $0,015  higher  than  the  rate  currently 
in  effect.  The  order  authorizes  the 
Committee  to  establish  an  operating 
reserve  of  up  to  one  fiscal  period's 
operational  expense.  However,  the 
Committee  has  maintained  the  operating 
reserve  at  a  level  of  approximately  one- 
half  of  one  fiscal  period's  operational 
expenses.  The  Committee,  over  the  last 
four  fiscal  periods,  has  reduced  its 
operating  reserve  to  this  level.  The 
Committee  recommended  the  $0,015 
increase  so  the  total  of  assessment 
income  ($870,200),  contributions 
($79,800),  interest  income  ($6,000),  and 
other  income  ($1,000)  would  equal  the 
recommended  expenses  for  2003-2004 
of  $957,000.  With  these  revenue 
sources,  the  Committee  would  not  need 
to  access  its  operating  reserve  and 
would  maintain  the  reserve  at  the 
current  level. 

The  Committee  met  on  June  12,  2003 
and  unanimously  recommended  2003- 
2004  expenditures  of  $957,000.  In 
comparison,  last  year's  budgeted 
expenditiues  were  $1,044,824.  The 
major  expenditures  for  the  2003-2004 
fiscal  period  include  $10,000  for 
committee  expenses,  $148,353vfor  salary 
expenses,  $72,610  for  travel/office 
expenses,  $59,170  for  research 
expenses,  $27,250  for  export  expenses, 
$589,617  for  promotion  expenses,  and 
$50,000  for  unforeseen  marketing  order 
contingencies.  Budgeted  expenses  for. 
these  items  in  2002-2003  were  $10,000, 
$143,814,  $77,460,  $59,550,  $54,000, 
$675,000,  and  $25,000,  respectively. 

The  Committee  estimates  that  onion 
shipments  for  the  2003-2004  fiscal 
period  will  be  approximately  9,160,000 
himdredweight,  which  should  provide 
$870,200  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  contributions  ($79,800),  interest 
income  ($6,000),  and  other  income 
($1,000)  would  equal  expenses.  The 
Committee  estimates  that  its  operating 
reserve  will  be  approximately  $434,303 
at  the  beginning  of  the  2003-2004  fiscal 
period.  Funds  in  the  reserve  would  be 
kept  within  the  maximum  permitted  by 


the  order  of  approximately  one  fiscal 
years's  operational  expenses  (§  958.44). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information^ubmitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Conunittee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Committee's  2003-2004  budget  and 
those  for  subsequent  fiscal  periods 
would  be  reviewed  and,  as  appropriate, 
approved  by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  undidy 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  37  handlers 
of  Idaho-Eastern  Oregon  onions  who  are 
subject  to  regulation  under  the  order 
and  approximately  250  onion  producers 
in  the  regulated  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  as  those  whose 
annual  receipts  are  less  than  $5,000,000, 
and  small  agricultural  producers  are 
defined  as  those  whose  annual  receipts 
are  less  than  $750,000. 

The  Committee  estimates  that  32  of 
the  37  handlers  of  Idaho-Eastern  Oregon 
onions  ship  under  $5,000,000  worth  of 
onions  on  an  annual  basis.  According  to 
the  Vegetables  2002  Summary  reported 


by  the  National  Agricultural  Statistics 
Service,  the  total  farm  gate  value  of 
onions  in  the  regulated  production  area 
for  2002  was  $93,807,000.  Therefore,  the 
2002  average  gross  revenue  for  an  onion 
producer  in  the  regulated  production 
area  was  $375,228.  Based  on  this 
information,  it  can  be  concluded  that 
the  majority  of  handlers  and  producers 
of  Idaho-Eastern  Oregon  onions  may  be 
classified  as  small  entities. 

This  rule  would  specify  in  the 
regulatory  text  the  Committee's  fiscal 
period  beginning  July  1  of  each  year  and 
ending  June  30  of  the  following  year, 
and  increase  the  assessment  rate 
established  for  the  Committee  for  the 
2003-2004  and  subsequent  fiscal 
periods  from  $0.08  to  $0,095  per 
himdredweight  of  onions  handled,  and 
would  establish,  in  the  regulatory  text, 
the  Committee's  fiscal  period  begirming 
July  1  of  each  year  and  ending  June  30 
of  the  following  year.  The  Conunittee 
recommended  an  assessment  rate  of 
$0,095  per  hundredweight,  which  is 
$0,015  higher  than  the  rate  cmrently  in 
effect.  The  quantity  of  assessable  onions 
for  the  2003-2004  fiscal  period  is 
estimated  at  9,160,000  himdredweight. 
Thus,  the  $0,095  rate  should  provide 
$870,200  in  assessment  income,  which 
along  with  anticipated  contributions, 
interest  income,  and  other  income  is 
balanced  to  cover  budgeted  expenses 
expected  to  total  about  $957,000. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  fiscal  period  include  $10,000 
for  committee  expenses,  $148,353  for 
salary  expenses,  $72,610  for  travel/ 
office  expenses,  $59,170  for  research 
expenses,  $27,250  for  export  expenses, 
$589,617  for  promotion  expenses,  and 
$50,000  for  unforeseen  marketing  order 
contingencies.  Budgeted  expenses  for 
these  items  in  2002-2003  were  $10,000, 
$143,814,  $77,460,  $59,550,  $54,000, 
$675,000,  and  $25,000,  respectively. 

The  Committee  reviewed  and 
unanimously  recommended  2003-2004 
expenditures  of  $957,000.  This  budget 
will  increase  the  budget  line  items  for 
salary  expenses  and  marketing  order 
contingencies,  and  decrease  the  budget 
line  items  for  travel  and  office  expenses, 
research  expenses,  export  expenses,  and 
promotion  expenses.  Prior  to  arriving  at 
this  budget,  the  Conunittee  considered 
information  from  various  sources, 
including  the  Idaho-Eastern  Oregon 
Onion  Executive,  Research,  Export,  and 
Promotion  Committees.  These 
subcommittees  discussed  alternative 
expenditure  levels,  based  upon  the 
relative  value  of  various  research  and 
promotion  projects  to  the  Idaho-Eastern 
Oregon  onion  industry.  The  assessment 
rate  of  $0,095  per  hundredweight  of 
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assessable  onions  was  then  determined 
by  taking  into  consideration  the 
estimated  level  of  assessable  shipments, 
other  revenue  soiut:es,  and  the 
Committee's  goal  of  not  having  to  use 
/teserve  funds  during  2003-2004. 
I   A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  producer  price  for  the  2003- 
2004  season  could  be  about  $5.00  per 
hundredweight.  Therefore,  the 
estimated  assessment  revenue  for  the 
2003-2004  fiscal  period  as  a  percentage 
of  total  producer  revenue  could  be  about 
1.9  percent. 

This  proposed  rule  would  increase 
the  assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meetings  were  widely 
publicized  throughout  the  Idaho-Eastern 
Oregon  onion  industry  and  all 
interested  persons  were  invited  to 
attend  the  meetings  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  April 
3,  and  the  Jime  12.  2003,  meetings  were 
open  to  the  public  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  Finally,  interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

This  proposed  rule  would  not  impose 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Idaho-Eastern  Oregon  onion  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

pSDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Fifteen  days  is 
deemed  appropriate  because:  (1)  The 
2003-2004  fiscal  period  begins  on  July 
1.  2003,  and  the  order  requires  that  the 


rate  of  assessment  for  each  fiscal  period 
apply  to  all  assessable  onions  handled 
during  such  fiscal  period;  (2)  the 
Committee  needs  to  have  sufficient 
funds  to  pay  its  expenses  which  are 
incurred  on  a  continuous  basis;  and  (3) 
handlers  are  aware  of  this  action  which 
was  recommended  by  the  Committee  at 
a  public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subiects  in  7  CFR  Part  958 

Onions,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  proposed  to 
be  amended  as  follows: 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO,  AND  MALHEUR  COUNTY. 
OREGON 

1.  The  authority  citation  for  7  CFR 
part  958  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  section  958.112  is  added  to 
read  as  follows: 

§958.112    Fiscal  period. 

The  fiscal  period  shall  begin  July  1  of 
each  year  and  end  Jime  30  of  the 
following  year,  both  dates  inclusive. 

3.  Section  958.240  is  revised  to  read 
as  follows: 

§958.240    Assessment  rate. 

On  and  after  July  1,  2003,  an 
assessment  rate  of  $0,095  per 
hundredweight  is  established  for  Idaho- 
Eastern  Oregon  onions. 

Dated:  July  2,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(PR  Doc.  03-17277  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  130 
[Doclcet  No.  03-036-1] 

Veterinary  Services  User  Fees;  Pet 
Food  Facility  Inspection  and  ^^roval 
Fees 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  We  are  proposing  to  amend 
the  user  fee  regulations  to  replace  the 


flat  rate  annual  user  fees  currently 
charged  for  the  inspection  and  approval 
of  pet  food  manufacturing,  rendering, 
blending,  digest,  and  spraying  and 
drying  facilities  with  user  fees  based  on 
hourly  rates  for  inspections  and 
approval.  We  have  found  that  the  flat 
rate  annual  user  fees  no  longer  cover  the 
costs  of  oiu  inspections  and  cannot  be 
adequately  formulated  to  cover  the  costs 
of  inspections  and  reinspections 
mandated  by  various  foreign  regions  to 
which  those  facilities  export  their  pet 
food  ingredients  or  products.  This 
action  would  ensure  that  our  user  fees 
cover  the  cost  of  providing  these 
services  to  pet  food  facilities. 
DATES:  We  will  consider  all  comments 
that  we  receive  on  or  before  September 
8,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-036-1, 
Regulatory  Analysis  and  Development. 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  conunent 
refers  to  Docket  No.  03-036-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-036-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 

help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations  for  Veterinary  Services, 
contact  Dr.  Thomas  W.  Burleson,  Staff 
Veterinarian,  National  Center  for  Import 
and  Export,  VS.  APHIS,  4700  River 
Road  Unit  44,  Riverdale,  MD  20737- 
1231,  (301)  734-8364. 

For  information  concerning  user  fee 
rate  development,  contact  Ms.  Kris 
Caraher,  Accountant,  User  Fees  Section, 
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Financial  Systems  and  Services  Branch, 

APHIS.  4700  River  Road  Unit  54, 

Riverdale,  MD  20737-1232.  (301)  734- 

8351. 

SUPPLEMENTARY  INFORMATION: 

Background 

Pet  food  rendering  facilities  process 
animal  byproducts  by  cooking  them 
down  into  various  products  that  are 
used  as  ingredients  in  pet  foods  and 
animal  feeds.  Pet  food  blending 
facilities  take  different  materials  and 
mix  them  according  to  manufactiu«rs' 
specifications.  Pet  food  digest  facilities 
produce  enzymatic  meals  in  powdered 
or  liquid  form  for  use  as  pet  food  flavor 
enhancers.  Pet  food  spraying  and  drying 
facilities  produce  powdered  materials, 
which  are  also  used  as  flavor  enhancers. 
Pet  food  manufacturing  facilities 
combine  and  cook  ingredients  to 
produce  the  finished  pet  food,  which  is 
then  packaged  for  sale  in  the  United 
States  or  for  export  to  another  country. 

Facilities  that  process  or  manufacture 
pet  food  ingredients  or  products  for 
export,  including  manufactiuing. 
rendering,  blending,  digest,  and 
spraying  and  drying  facilities,  are 
required  by  the  European  Union  (EU) 
and  some  other  foreign  regions  to  be 
inspected  and  approved  by  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS).  These  inspections  and 
approvals  are  carried  out  by  APHIS  in 
accordance  with  the  regulations  in  9 
CFR  part  156,  "Voluntary  Inspection 
and  Certification  Service." 

User  fees  to  reimburse  APHIS  for  the 
costs  of  providing  veterinary  diagnostic 
services  and  import-  and  export-related 
services  for  live  animals  and  birds  and 
animal  products  are  contained  in  9  CFR 
part  130.  Section  130.11  lists  flat  rate 
fees  for  inspecting  and  approving  pet 
food  manufact\iring,  rendering, 
blending,  digest,  and  spraying  and 
drying  facilities. 

The  flat  rate  annual  user  fees  for 
inspection  and  approval  of  these 
facilities  were  established  in  a  final  rule 
we  published  in  the  Federal  Register  on 
June  20,  2000  (65  FR  38179-38182, 
Docket  No.  98-045-2).  Prior  to  that  final 
rule,  APHIS  had  charged  hourly  rate 
user  fees  for  inspection  of  these 
facilities,  as  provided  for  by 
§  130.30(a)(ll).  We  established  the  flat 
rate  annual  user  fees  in  §  130.11  based 
on  requests  from  pet  food  industry 
representatives  that  we  modify  our  user 
fees  to  make  it  easier  for  them  to  know 
in  advance  what  their  costs  would  be. 
We  calciUated  the  flat  rate  annual  user 
fees  to  reflect  the  average  annual  cost  to 
APHIS  of  providing  these  services. 

However,  we  have  determined  that 
APHIS  is  no  longer  recovering  its  full 


costs  for  providing  these  services 
through  the  flat  rate  annual  user  fees  in 
§  130.11.  The  flat  aimual  rate  user  fees 
for  initial  approval  and  renewal  of 
approval  of  pet  food  manufacturing 
facilities  were  based  on  our  estimates 
that  initial  approval  would  require  6.4 
hours  of  labor  on  the  part  of  Veterinary 
Services  inspectors  and  support  staff, 
while  renewal  of  approval  woidd 
require  5.4  hours.  For  pet  food 
rendering  facilities,  the  estimates  were 
5.8  hours  for  initial  approval  and  4.2 
hours  for  renewal  of  approval;  for  pet 
food  blender  facilities,  6.7  hours  for 
initial  approval  and  4.8  hours  for 
renewal  of  approval;  for  pet  food  digest 
facilities,  6.0  hours  for  initial  approval 
and  3.3  hours  for  renewal  of  approval; 
and  for  pet  food  spraying  and  drying 
facilities,  4.2  hours  for  initial  approval 
and  2.5  hours  for  renewal  of  approval. 
(All  these  estimated  times  include  both 
the  time  required  to  provide  the  service 
and  travel  time  to  and  fi-om  the 
facilities.) 

While  these  estimates  were  accurate 
at  the  time  the  user  fees  were 
established,  foreign  requirements  for 
inspection  and  approval  have  changed 
somewhat  in  the  interim,  and  we  have 
found  that  initial  approvals  and 
renewals  of  approval  can  now  require 
1 V2  times  the  labor  we  had  estimated 
they  would  require  when  the  flat  rate 
annual  user  fees  were  set.  This  means 
that  APHIS  does  not  recover  its  costs 
under  the  cmrent  flat  rate  annual  user 
fee  schedule. 

In  addition,  the  EU's  requirements  for 
inspection  and  approval  of  facilities  that 
wish  to  export  pet  food  to  the  EU 
changed  dramatically  on  May  1,  2003. 
Inspections  under  these  new 
requirements  are  more  complex  and 
thus  require  more  labor,  meaning  that 
the  estimates  of  labor  required  for 
inspection  and  approval  on  which  the 
current  flat  rate  user  fees  are  based  have 
become  yet  more  outdated. 

The  EU's  new  requirements  also  make 
it  infeasible  to  address  the  present 
unrecovered  costs  by  simply 
recalculating  the  current  flat  rate  user 
fees  for  inspection  and  approval  of  pet 
food  facilities.  The  amoimt  of  time 
needed  to  complete  the  inspection 
processes  that  are  required  by  the  EU 
varies  widely  between  pet  food 
facilities,  even  pet  food  facilities  of  the 
same  type.  Charging  a  flat  rate  user  fee 
for  inspections  performed  in  accordance 
with  these  new  requirements  would 
thus  be  inequitable,  as  facility  operators 
whose  facilities  could  be  inspected  in  a 
relatively  short  amoimt  of  time  would, 
in  effect,  be  subsidizing  facility 
operators  whose  facilities  required 
inspections  of  greater  length. 


Furthermore,  under  the  EU's 
requirements,  pet  food  facilities  that  are 
not  found  to  be  in  compliance  at  the 
initial  inspection  must,  if  they  still  wish 
to  export  pet  food  to  the  EU,  undergo 
reinspection.  The  APHIS  flat  rate  annual 
user  fees  for  inspection  and  approval 
and  for  renewal  of  approval  in  §  130.11 
are  intended  to  cover  APHIS'  costs  for 
all  inspections  required  during  the  year. 
We  developed  these  flat  rate  user  fees 
based  on  an  average  of  two  inspections 
per  year.  However,  the  new  EU 
requirements  are  likely  to  require  more 
ft-equent  reinspections  for  some 
facilities.  The  cost  of  these  additional 
reinspections  will  not  be  recovered 
under  the  current  flat  rate  user  fees.  A 
flat  rate  annual  user  fee  that  did  take  the 
possibility  of  these  additional 
reinspections  into  account  would  also 
be  inequitable;  under  such  a  fee,  facility 
owners  whose  facilities  required 
relatively  few  inspections  would,  in 
effect,  be  subsidizing  those  whose 
facilities  required  more  inspections,  to  a 
far  greater  degree  than  under  the  EU's 
previous  requirements. 

Finally,  we  caimot  predict  what 
changes  foreign  governments  may  make 
to  their  requirements  for  inspection  and 
approval  of  pet  food  facilities  in  the 
future,  or  what  changes  we  might  need 
to  make  in  the  flat  rate  user  fees  because 
of  those  changes.  A  more  flexible 
system,  using  the  hourly  rates  proposed 
here,  would  reduce  the  need  for  future     ■ 
rulemaking  while  ensuring  that  APHIS 
properly  recovers  its  full  costs  for 
providing  these  services  and  that  all 
customers  are  charged  fairly. 

These  considerations  have  led  us  to 
conclude  that  the  flat  rate  annual  user 
fees  for  inspection  and  approval  of  pet 
food  facilities,  while  providing  cost 
certainty  for  facility  operators  and 
reducing  administrative  timekeeping 
costs  for  APHIS,  have  not  achieved,  and 
will  not  be  able  to  achieve,  their 
primary  goal:  Ensuring  that  APHIS 
recovers  the  costs  of  inspecting  and 
approving  such  facilities.  Returning  to 
an  hourly  rate  user  fee  would  allow  us 
to  charge  facility  operators  an 
appropriate  amount  for  the  labor 
expended  in  inspecting  and  approving 
their  facilities,  would  allow  us  to 
recover  the  costs  of  any  reinspections 
that  may  be  required,  and  would  give  us 
more  flexibility  should  the  requirements 
of  importing  countries  for  inspection 
and  approval  change  in  the  future. 

Therefore,  we  are  proposing  to 
remove  the  flat  rate  user  fees  for 
inspection  and  approval  of  pet  food 
manufacturing,  rendering,  blending,  or 
digest  facilities  and  pet  food  spraying 
and  drying  facilities  fi-om  the  table  of 
flat  rate  user  fees  in  §  130.11.  With  the 
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^moval  of  these  specific  user  fees,  such 
facilities  would  be  charged  for 
inspection  and  approval  in  accordance 
with  §  130.30,  which  provides,  among 
other  things,  that  user  fees  for 
inspections  conducted  under  9  CFR  part 
l56  will  be  calculated  at  the  hourly  rate 
(or  hourly  overtime  rate,  if  applicable) 
listed  in  that  section  when  those 
inspections  are  not  covered  by  flat  rate 
u«er  fees  elsewhere  in  part  130. 
I  In  addition  to  listing  user  fees  for  the 
current  and  futiure  fiscal  years  (FY  2003 
and  beyond),  the  table  in  §  130.11  lists 
User  fees  for  fiscal  years  2001  and  2002. 
Because  fiscal  years  2001  and  2002  have 
passed,  we  believe  it  is  no  longer 
necessary  to  list  the  user  fees  for  those 
fiscal  years  in  the  regulations. 
Therefore,  we  are  also  proposing  to 
amend  the  user  fee  table  in  §  130.11  by 
removing  the  columns  that  list  fees  for 
fiscal  years  2001  and  2002.  In  addition, 
because  this  proposed  rule  will  not  be 
finalized  during  FY  2003,  we  are  also 
proposing  to  remove  the  column  that 
lists  fees  for  FY  2003.  Because  there 
Would  then  be  only  one  coliunn  listing 
user  fees,  we  are  proposing  to  remove 
the  designation  "Beginning  October  1, 
2003"  from  that  coliunn. 

Finally,  because  we  would  be 
removing  the  specific  flat  rate  user  fees 
for  inspecting  and  approving  pet  food 
manufacturing,  rendering,  blending, 
digest,  and  spraying  and  drying 
facilities,  it  would  no  longer  be 
necessary  to  maintain  definitions  in 
§  130.1  related  to  those  fees. 
Specifically,  we  would  amend  §  130.1 
by  removing  the  definitions  for  petfood 
blending  facilities,  petfood  digest 
facilities,  petfood  manufacturing 
facilities,  petfood  rendering  facilities, 
and  petfood  spraying  and  drying 
facilities,  as  those  terms  would  no 
longer  be  used  in  part  130. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  dierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

APHIS  is  proposing  to  use  hourly  and 
premiiun  hourly  rate  user  fees  listed  in 
§  130.30  to  cover  the  cost  of  providing 
services  for  the  approval  of  U.S.  pet 
food  manufactiuing,  rendering, 
blending,  digest,  and  spraying  and 
drying  facihties  in  lieu  of  the  current 
flat  rate  user  fees  contained  in  §  130.11. 
Facilities  that  process  or  manufactiue 
pet  food  ingredients  or  products  for 
export  are  required  by  the  EU  and  other 
fore  gn  coimtries  to  be  inspected  and 


approved  by  APHIS  in  order  for  the  pet 
food  to  be  imported.  APHIS  is  proposing 
to  replace  the  flat  rates  with  hourly  rates 
to  recover  its  full  costs  for  these 
inspection  and  approval  services. 

User  fees  recover  the  cost  of  operating 
a  public  system  by  charging  those 
members  of  the  public  who  use  the 
system,  rather  than  the  public  as  a 
whole,  for  its  operation.  It  is  justifiable 
to  recover  the  costs  of  the  inspection 
and  approval  of  U.S.  pet  food 
manufactiuing,  rendering,  blending, 
digest,  and  spraying  and  drying 
facilities  through  user  fees.  These 
facilities  benefit  from  the  inspection 
service  as  it  provides  the  approvals 
required  by  the  countries  to  which  they 
export;  user  fees  thus  internalize  the 
costs  of  this  service  to  those  who  require 
the  service  and  benefit  from  it. 

APHIS  user  fees  are  intended  to  cover 
the  full  cost  of  providing  the  service  for 
which  the  fee  is  charged.  The  cost  of 
providing  a  service  includes  direct  labor 
and  direct  material  costs.  It  also 
includes  administrative  support, 
Agency  overhead,  and  departmental 
charges.  Due  to  changes  in  the 
inspection  and  approval  requirements  of 
certain  countries,  APHIS  has  found  that 
providing  these  services  can  now 
require  up  to  1 V2  times  the  labor 
estimated  as  being  necessary  when  the 
flat  rate  annual  user  fees  were  set. 
Therefore,  APHIS  is  not  currently 
recovering  all  appropriate  costs.  In 
addition,  the  EU's  requirements  for 
inspection  and  approval  of  facilities  that 
wish  to  export  pet  food  to  the  EU 
changed  dramatically  on  May  1,  2003. 
Inspections  under  these  new 
requirements  are  more  complex  and 
thus  require  more  labor,  meaning  that 
the  labor  estimates  used  for  the  current 
flat  rates  have  become  yet  more 
outdated. 

The  amount  of  time  required  to 
perform  an  inspection  can  vary  widely, 
depending  on  such  factors  as  the  size  of 
the  facihty,  the  complexity  of  the 
operation,  and  the  preparation  that  has 
occurred  at  the  facility  in  anticipation  of 
the  inspection.  However,  the  labor  time 
associated  with  inspections  is  generally 
underrepresented  by  the  current  fees, 
and  will  become  more  so  as 
requirements  change.  The  current  flat 
rate  user  fee  of  $404.75  for  an  initial 
inspection  and  approval  at  a  pet  food 
manufacturing,  rendering,  blending,  or 
digest  facility  is  the  equivalent  of 
approximately  5  hours  at  the  hourly 
rate,  but  we  have  found  it  can  easily 
take  10  or  more  hours  to  approve  some 
facilities.  It  can,  therefore,  be  expected 
that  the  total  user  fees  charged  under 
the  hourly  rate  will  be  greater  than  the 


current  flat  rate  for  inspection  and 
approval  services. 

to  the  extent  that  changes  in  user  fees 
alter  operational  costs,  any  entity  that 
utilizes  APHIS  services  that  are  subject 
to  user  fees  would  be  afiiected  by  a  rule 
that  changed  those  fees.  The  degree  to 
which  an  entity  is  affected  depends  on 
its  market  power,  or  the  ability  to  which 
costs  can  be  either  absorbed  or  passed 
on  to  its  buyers.  Without  information  on 
either  profit  margins  and  operational 
expenses  of  the  affected  entities,  or  the 
supply  responsiveness  of  the  pet  food 
industry,'  the  scale  of  potential 
economic  effects  cannot  be  precisely 
predicted. 

However,  we  do  not  expect  that  the 
proposed  change  in  user  fees  would 
significantly  impact  users.  Even  at 
higher  levels,  the  inspection  fees 
represent  a  very  small  portion  of  the 
value  of  shipments  from  these  facilities 
hi  1997,2  dog  and  cat  food 
manufacturers  ^  had  an  average  total 
annual  value  of  shipments  of  $46.6 
million,  and  even  the  smallest 
operations  (1  to  4  employees)  had  an 
average  total  annual  value  of  shipments 
of  nearly  $700,000.  Other  animal  food 
manufacturers  •*  had  an  average  total 
annual  value  of  shipments  of  $12.7 
million,  vdth  the  smallest  operations  (1 
to  4  employees)  having  an  average  total 
annual  value  of  shipments  of  $2.3 
million.  Renderers  and  other  meat 
byproduct  processors  ^  had  an  average 
total  annual  value  of  shipments  of  $10.7 
million,  with  the  smallest  operations  (1 
to  4  employees)  having  an  average  total 
annual  value  of  shipments  of  nearly 
$800,000.  Those  processors  specifically 
dealing  with  animal  and  marine  feed 
and  fertilizer  byproducts  «  had  an 
average  total  annual  value  of  shipments 
of  $16.2  million.  Even  if  the  proposed 
hourly  rate  user  fees  were  to  triple  the 
inspection  and  approval  costs  of  pet 
food  facilities,  the  fees  charged  to  these 
facilities  would  continue  to  be  very 
small  compared  to  their  revenues. 

Because  the  EU  and  other  countries 
require  U.S.  facilities  that  process  or 
manufacture  pet  food  ingredients  or 
products  for  export  be  inspected  and 


'  The  measurement  of  supply  responsiveness 
would  provide  informaUon  on  the  likely  impact  on 
an  enUty's  activities  due  to  changes  in  operating 
costs. 

'  U.S.  Census  Bureau.  1997  Economic  Census. 
The  2002  Census  is  not  yet  available. 

3  North  American  Industry  Classification  System 
(NAICS)  code  31  fl  1 1 ,  Dog  &  Cat  Food 
Manufacturing. 

*NAJCS  code  311119,  Other  Animal  Food 
Manufacturing. 

*  NAICS  code  311613.  Rendering  &  Meat 
Byproduct  Processing. 

«NAICS  code  3116134,  Animal  &  Marine  Feed 
and  Fertilizer  Byproducts. 
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approved  by  APHIS  in  order  for  the  pet 
food  to  be  imported  into  those 
countries,  those  facilities  directly 
benefit  from  the  inspections,  as  they  are 
a  necessary  element  for  exports  of  these 
products  to  occur.  In  addition,  using 
hourly  rates  would  allow  the  fee  to  be 
tied  directly  to  the  amount  of  time 
required  to  perform  the  service  at  a 
given  facili^. 

Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act 
requires  that  agencies  specifically 
consider  the  economic  effects  of  their 
rules  on  small  entities.  The  Small 
Business  Administration  (SBA)  has  set 
out  criteria  based  on  the  North 
American  Industry  Classification 
System  for  determining  which  economic 
entities  meet  the  definition  of  a  small 
business.  The  entities  potentially 
affected  by  this  proposed  rule  will  be 
U.S.  manufactiirers  of  pet  food  and  pet 
food  ingredients  intended  for  export. 

Under  the  SBA's  criteria,  an  entity 
engaged  in  the  manufacture  of  pet  food 
or  in  rendering  and  meat  byproduct 
processing  is  considered  to  be  a  small 
entity  if  it  employs  500  or  fewer 
employees.  In  1997,  nearly  99  percent  of 
dbg  and  cat  food  manufactxirers  would 
have  been  considered  small  under  this 
criterion.  Similarly,  100  percent  of  other 
animal  food  mani^acturers  and 
rendering  and  meat  byproduct 
processors  would  have  been  considered 


small  under  this  criterion.  However, 
because,  as  discussed  above,  the 
inspection  fees  represent  a  very  small 
portion  of  the  value  of  shipments  from 
these  facilities,  we  expect  that  this 
proposed  change  in  user  fees  should 
have  a  minimal  impact  on  users, 
whether  small  or  large. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 


Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  130 

Animals,  Birds,  Diagnostic  reagents, 
Exports,  Imports,  Poultry  and  poultry 
products,  Quarantine,  Reporting  and 
recordkeeping  requirements.  Tests. 

Accordingly,  we  propose  to  amend  9 
CFR  part  130  as  follows: 

PART  130— USER  FEES  ' 

1.  The  authority  citation  for  part  130 
would  continue  to  read  as  follows: 

Authority:  5  U.S.C.  5542;  7  U.S.C.  1622 
and  8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  3701,  3716.  3717,  3719,  and  3720A;  7 
CFR  2.22,  2.80,  and  371.4. 

§130.1    [Amended] 

2.  Section  130.1  would  be  amended 
by  removing  the  definitions  for  petfood 
blending  facility,  petfood  digest  facility, 
petfood  manufacturing  facility,  petfood 
rendering  facility,  and  petfood  spraying 
and  drying  facility. 

3.  In  §  130.11,  paragraph  (a),  the  table 
would  be  revised  to  read  as  follows:    ' 

§  130.11    User  fees  for  inspecting  and 
approving  import/export  facilities  and 
establishments. 

(a)*  *  * 


Service 


Embryo  collection  center  inspection  and  approval  (all  inspections  required  during  the  year  for  facility  ap- 
proval). 
Inspection  for  approval  of  biosecurity  level  three  laboratories  (all  inspections  related  to  inspection  approving 

the  laboratory  for  handling  one  defined  set  of  organisms  or  vectors). 
Inspection  for  approval  of  slaughter  establishment: 

Initial  approval  (all  inspections) „ 

Renewal  (all  inspections)  

Inspection  of  approved  establishments,  warehouses,  and  facilities  under  9  CFR  parts  94  through  96: 

Approval  (compliance  agreement)  (all  inspections  for  first  year  of  3-year  approval)  

Renewed  approval  (all  inspections  for  second  and  third  years  of  3-year  approval) 


Unit 


per  year 

per  inspection 


per  year . 
per  year . 

per  year . 
per  year . 


User  fee 


$380.00 
977.00 


373.00 
323.00 

398.00 
230.00 


Done  in  Washington.  DC,  this  2nd  day  of 
July  2003. 

Kevin  Shea,        '' 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  03-17332  Filed  7-8-03;  8:45  am] 
BILLING  COOE  3410-34-P 


SMALL  BUSINESS  AOMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  terminate 
waiver  of  the  Nonmanufactuer  Rule  for 
Small  Arms  Ammunition 
Manufacturing. 

summary:  The  U.S.  Small  Business 
Administration  (SBA)  intends  to 
terminate  the  waivers  of  the 
Nonmanufacturer  Rule  for  Small  Arms 
Ammunition  Manufacturing.  SBA's 


intent  to  terminate  the  waivers  of  the. 
Nonmanufacturer  Rule  is  based  on  our 
recent  discovery  of  small  business 
manufacturers  for  these  classes  of 
products.  Terminating  these  waivers 
will  require  recipients  of  contracts  set 
aside  for  small  or  8(a)  businesses  to 
provide  the  products  of  small  business 
manufactiuers  or  processor  on  such 
contracts. 

DATES:  Comments  must  be  received  on 
or  before  July  31,  2003. 

ADDRESS  COMMENTS  TO:  Edith  Butler, 
Program  Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW 
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Washington  DC,  20416.  Tel:  (202)  619- 

0422. 

POR  FUTHER  INFORMATION  CONTACT:  Edith 
Butler,  Program  Analyst,  (202)  619-0422 
FAX  (202)  205-7280. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
pr  SBA's  8(a)  Program  must  provide  the 
product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
aanufacturer  or  processor.  This 
Bquirement  is  commonly  referred  to  as 
lie  Nonmanufacturer  Rule.  The  SBA 
sgulations  imposing  this  requirement 
are  found  at  13  CFR  121.406  (b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
I  rocessors  in  the  Federal  market. 

.To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  government  within  the  last 
24  months.  The  SBA  defines  "class  of 
products"  based  on  a  six  digit  North 
American  Industry  Classification 
System  (NAICS)  and  the  four  digit 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

SBA  announced  its  decision  to  grant 
the  waiver  of  Small  Arms  Ammunition 
Manufactming,  in  the  Federal  Register 
on  August  2,  2002.  It  was  recently 
brought  to  SBA's  attention  by  a  small 
business  manufacturer  and  SBA's 
Procurement  Center  Representatives 
that  a  small  business  manufacturer 
exists  for  items  within  this  class  of 
products.  For  this  reason,  SBA  intends 
to  terminate  the  waiver  previously 
granted  for  Small  Arms  Manufacturing, 
identified  under  Product  Service  Code 
(PSC)  1305  and  North  American 
Industry  Classification  System  (NAICS) 
332992. 

Based  on  the  above  information,  this 
notice  proposes  to  terminate  the  class 
waivers  of  the  Nonmanufacturer  Rule 
for  Small  Arms  Ammunition 
Manufacturing,  PSC  1305,  NAICS 
332992. 

The  public  is  invited  to  comment  to 
SBA  on  the  proposed  termination  of  the 
waivers  of  the  nonmanufacturer  rule  for 
the  class  of  products  specified.  All 
comments  by  the  public  will  be  duly 
considered  by  SBA  in  determining 


whether  to  finalize  its  intent  to 
terminate  these  classes  of  products. 

Linda  G.  WiUiams, 

Associate  Administrator  for  Government 
Contracting. 

(FR  Doc.  03-17322  Filed  7-8-03;  8:45  am] 

BILLING  CODE  8025-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-84-AD] 

RiN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-100,  747-1  GOB,  747-1 OOB 
SUD,  747-200B,  747-2D0C,  747-200F, 
747-300,  747SP,  and  747SR  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100,  747- 
lOOB, 747-lOOB  SUD. 747-200B.  747- 
200C,  747-200F,  747-300,  747SP,  and 
747SR  series  airplanes.  This  proposal 
would  require  a  one-time  inspection  of 
each  emergency  evacuation  slide  or 
slide/raft  to  determine  if  a  certain 
discrepant  hose  assembly  is  installed, 
and  replacement  of  the  hose  assembly 
with  a  new  or  serviceable  assembly  if 
necessary.  This  action  is  necessary  to 
prevent  the  failure  of  an  emergency 
evacuation  slide  or  slide/raft  to  fully 
inflate  during  an  emergency  situation, 
which  could  impede  an  evacuation  and 
result  in  injury  to  passengers  or  airplane 
crewmembers.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
August  25,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2003-NM- 
84-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232^  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npimcomment@faa.gov.  Comments  sent 


via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-84-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
BFGoodrich  Aircraft  Evacuation 
Systems,  3414  S.  Fifth  Sti^et,  Phoenix. 
Arizona  85040.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Gillespie,  Aerospace  Engineer. 
Airframe  Branch,  ANM-120S,  FAA. 
Seattie  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055^056:  telephone 
(425)  917-6429;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  conunents  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
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statement  is  made:  "Comments  to 
Docket  Number  2003-NM-84-AD. 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


The 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-84-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  a  recent 
emergency  evacuation  aboard  a  Boeing 
Model  747-200B  series  airplane,  two  of 
the  airplane's  emergency  evacuation 
slides  did  not  fully  inflate  and  were 
unusable  during  the  evacuation. 
Investigation  revealed  that  one  of  the 
two  slides  failed  to  fully  inflate  because 
one  of  the  two  inflation  hoses  for  the 
slide  had  fractured  at  the  hose  fitting. 
(The  cause  of  the  other  slide's 
underinflation  has  not  been  identified.) 
Similar  fractures  of  the  slide  inflation 
hose  at  the  swivel  (lock)  wire  groove 
have  been  reported  on  other  Boeing 
Model  747-100,  747-lOOB, 747-lOOB 
SUD, 747-200B, 747-200C. 747-200F, 
747-300.  747SP,  and  747SR  series 
airplanes.  Fracture  of  an  inflation  hose 
for  an  emergency  evacuation  slide  could 
result  in  failure  of  the  emergency 
evacuation  slide  or  slide/raft  to  fully 
inflate  during  an  emergency  situation, 
which  could  impede  an  evacuation  and 
result  in  injury  to  passengers  or  airplane 
crewmembers. 

The  discrepant  inflation  hose 
assemblies  were  manufactured  before 
May  30, 1983,  and  installed  on  Boeing 
Model  747-100,  747-lOOB, 747-lOOB 
SUD.  747-200B,  747-200C.  747-200F, 
747-300.  747SP.  and  747SR  series 
airplanes.  As  of  May  30,  1983.  the 
manufacturer  of  the  inflation  hose 
assembly  began  manufacturing  modified 
hose  assemblies.  As  of  that  date,  new 
evacuation  slides  or  slide/rafts  were 
shipped  with  the  modified  hose 
assemblies.  Therefore,  Boeing  Model 
747-100,  747-lOOB,  747-lOOB  SUD, 
747-200B, 747-200C. 747-200F,  747- 
300,  747SP,  and  747SR  series  airplanes 
equipped  with  evacuation  slides  or 
slide/rafts  that  may  have  inflation  hose 
assemblies  manufactured  before  May  30, 
1983,  are  subject  to  this  proposed  AD. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
BFGoodrich  Service  Bulletin  25-241, 
dated  September  30,  1991.  That  service 
bidletin  describes  procedures  for 
inspecting  the  part  number  information 


label  on  each  inflation  hose  assembly  on 
each  emergency  evacuation  slide  or 
slide/raft  to  determine  the 
manufacturing/test  date  of  the  inflation 
hose  assembly.  For  any  hose  assembly 
with  a  manufacturing/test  date  before 
May  30,  1983,  the  service  bulletin 
specifies  to  replace  the  inflation  hose 
assembly  with  a  new  or  serviceable 
(modified)  hose  assembly. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

DifiTerence  Between  Proposed  AD  and 
Service  Bulletin 

The  service  bulletin  recommends  that 
the  actions  therein  be  accomplished  "at 
the  next  scheduled  maintenance 
action."  We  find  that  such  a  non- 
specific compliance  time  may  not 
ensure  that  the  proposed  actions  are 
accomplished  in  a  timely  manner.  In 
developing  an  appropriate  compliance 
time  for  this  action,  we  considered  the 
safety  implications,  operators'  normal 
maintenance  schedules,  and  the 
compliance  time  recommended  by  the 
airplane  manufacturer.  In  consideration 
of  these  items,  we  have  determined  that 
36  months  represents  an  appropriate 
interval  of  time  wherein  the  proposed 
actions  can  be  accomplished  during 
scheduled  maintenance  intervals  for  the 
majority  of  affected  operators,  and  an 
acceptable  level  of  safety  can  be 
maintained.  This  compliance  time  is 
consistent  with  the  recommendation  of 
the  airplane  manufacturer. 

Changes  to  14  CFR  Part  39/Efifect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22.  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39.  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 


Explanation  of  Cost  Impact 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  333 
airplanes  of  the  affected  design  in  the  ' 
worldwide  fleet.  The  FAA  estimates  that 
88  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $65  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $5,720,  or  $65  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  a  hose 
assembly,  it  would  take  approximately 
12  work  hours  per  hose  assembly,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost  between  $795 
and  $1,169  per  hose  assembly.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  replacement  is  estimated  to  be 
between  $1,575  and  $1,949  per  hose 
assembly. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futxu^  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
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I 

i^  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
PR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Hexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

j  Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

.  j  Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(^4  CFR  part  39)  as  follows: 

PART  39-tAIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 

'directive: 

Boeing:  Docket  2003-NM-84-AD. 

Applicability:  All  Model  747-100,  747- 
10OB,  747-lOOB  SUD,  747-200B,  747-200C, 
747-200F.  747-300,  747SP,  and  747SR  series 
airplanes;  certificated  in  any  category;  and 
equipped  with  BFGoodrich  slides  or  slide/ 
rafts  having  part  number  7Al238-{    )(    ), 
7Al239-(     )(     ).  7A1248-{     )(     ),  7Al261-( 
)(,   ).  7A-1255-(     )(     ).  7A-1256M     )(     ),  or 
7ii-1257-(    )(    ),  where "(    )(    )" 
represents  any  dash  number  of  those  part 
numbers. 

Compliance:  Required  as  indicated,  unless 
aqcomplished  previously. 

To  prevent  the  failure  of  an  emergency 
slide  or  slide/raft  to  fully  inflate  during  an 
emergency  situation,  which  could  impede  an 
eviacuation  and  result  in  injury  to  passengers 
or  airplane  crewmembers,  accomplish  the 
following: 

Inspection  to  Determine  Manufacturing  Date 

(a)  Witiiin  36  months  after  the  effective 
date  of  this  AD,  perform  a  one-time 
inspection  of  the  part  number  information 
label  on  each  inflation  hose  assembly  on  each 
emergency  evacuation  slide  or  slide/raft  to 
determine  the  manufacturing/test  date  of  the 
inflation  hose  assembly.  Do  this  inspection 
per  BFGoodrich  Service  Bulletin  25-241, 
dated  September  30,  1991.  If  the 
manufacturing/test  date  is  May  30,  1983,  or 
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later,  no  further  action  is  required  for  that 
inflation  hose  assembly. 

Replacement  of  Inflation  Hose  Assembly 

(b)  For  any  inflation  hose  assembly  having 
a  manufacturing/test  date  before  May  30, 
1983,  or  on  which  the  manufacturing/.test 
date  cannot  be  determined:  Before  further 
flight,  replace  the  subject  inflation  hose 
assembly  with  a  new  or  serviceable  hose 
assembly  having  a  manufacturing/test  date 
on  or  after  May  30, 1983,  per  BFGoodrich 
Service  Bulletin  25-241,  dated  September  30, 
1991. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  an  inflation  hose 
assembly  having  a  manufacturing/test  date 
before  May  30, 1983.  or  on  which  the 
manufacturing/test  date  cannot  be 
determined,  on  an  emergency  evacuation 
slide  or  slide/raft  on  any  airplane. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager.  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on  June  30, 
2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-17316  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-91-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Various 
Boeing  and  McDonnell  Douglas 
Transport  Category  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  various 
Boeing  and  McDonnell  Douglas 
transport  category  airplanes,  that 
currently  requires  revising  the  Airplane 
Flight  Manual  (AFM)  to  advise  the 
flightcrew  to  don  oxygen  masks  as  a  first 
and  immediate  step  when  the  cabin 
altitude  warning  horn  sounds.  The 
actions  specified  by  that  AD  are 
intended  to  prevent  incapacitation  of 
the  flightcrew  due  to  lack  of  oxygen, 
which  could  result  in  loss  of  control  of 
the  airplane.  This  action  woidd  remove 


certain  requirements  for  certain 
airplanes  and  revises  the  direction  to 
the  flightcrew  to  don  oxygen  masks  as 
a  first  and  immediate  step  when  the 
cabin  altitude  warning  occurs,  rather 
than  "when  the  cabin  altitude  warning 
horn  sounds."  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
August  25,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
91-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this    • 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncoinment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-91-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA.  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood. 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Boeing  Airplane  Models:  Don  Eiford. 

.  Aerospace  Engineer.  Systems  and 
Equipment  Branch.  ANM-130S.  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 

•  (425)  917-6465;  fax  (425)  917-6590. 
McDonnell  Douglas  Airplane  Models: 
Joe  Hashemi,  Aerospace  Engineer,  Flight 
Test  Branch,  ANM-160L,  FAA,  Los 
Angeles  Aircraft  Certification  Office. 
3960  Paramount  Boulevard.  Lakewood. 
California  90712-4137;  telephone  (562) 
627-5380;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
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proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.'All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-91-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-91-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  January  24,  2003,  the  FAA  issued 
AD  2003-08-15,  amendment  39-13039 
(68  FR  4892,  January  31,  2003), 
applicable  to  various  Boeing  and 
McDonnell  Douglas  transport  category 
airplanes,  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to  advise 
the  flightcrew  to  don  oxygen  masks  as 
a  first  and  immediate  step  when  the 
cabin  altitude  warning  horn  sounds. 
The  requirements  of  that  AD  are 
intended  to  prevent  incapacitation  of 
the  flightcrew  due  to  lack  of  oxygen, 
which  could  result  in  loss  of  control  of 
the  airplane. 

Actions  Since  Issuance  of  Existing  Rule 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  provided  data  to  the 
FAA  substantiating  that,  for  the 
McDonnell  Douglas  airplanes  specified 
in  AD  2003-15-03,  the  positive  pressure 
created  with  the  "Emergency"  setting  of 


the  oxygen  masks  during  rapid 
decompression  events  is  unnecessary. 
The  "Emergency"  setting  of  the  oxygen 
masks  would  require  the  flightcrew  to 
do  pressure  breathing,  which  makes  it 
difficult  for  the  flightcrew  to 
communicate  or  concentrate. 

In  addition,  the  manufactiuer  also 
requested  that  the  words  "If  the  cabin 
altitude  warning  occiu-s"  be  used  for  the 
McDonnell  Douglas  airplanes  specified 
in  AD  2003-15-03  instead  of  the  words 
currently  used,  "If  the  cabin  altitude 
warning  horn  sounds."  The 
manufacturer  advised  that  not  all 
McDonnell  Douglas  airplanes  specified 
in  AD  2003-15-03  are  equipped  with 
cabin  altitude  warning  horns. 

Advising  the  flightcrew  to  don  oxygen 
masks  as  a  first  and  immediate  step 
when  the  cabin  altitude  warning  occurs 
is  necessary  to  prevent  incapacitation  of 
the  flightcrew  due  to  lack  of  oxygen, 
which  could  result  in  loss  of  control  of 
the  airplane. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
revise  AD  2003-03-15  to  remove 
reference  to  the  word  "Emergency" 
when  specifying  "Crew  Oxygen  Mask — 
ON/100%,"  for  all  the  McDonnell 
Douelas  airplanes  specified  in  that  AD. 

Additionally,  the  proposed  AD  would 
revise  AD  2003-03-15  to  specify  that, 
for  all  McDonnell  Douglas  airplanes,  the 
words  "If  the  cabin  altitude  warning 
occurs"  be  used  rather  than  the  words, 
-  "If  the  cabin  altitude  warning  horn 
sounds." 

Editorial  Changes 

An  alternative  method  of  compliance 
(AMOC)  was  issued  for  AD  2003-03-15 
on  March  12,  2003,  for  certain 
McDonnell  Douglas  airplanes.  That 
AMOC  specified  the  wording  "for  the 
AD  requirement  for  oxygen  masks  to  be 
immediately  donned  as  the  first  crew 
action  in  the  event  of  a  rapid 
'decompression.'  "  However,  Figures  4, 
5,6,  and  8  in  that  AMOC  specify  the 
wording  "Cabin  Altitude  Warning  or 
Rapid  Depressurization."  Although  AD 
2003-03-15  uses  the  wording 
decompression  in  Figures  5,  6,  and  7, 
the  FAA  has  changed  that  wording  in 
this  NPRM  to  read  "depressurization" 
for  Figures  5,  6,  and  7  of  this  proposed 
rule.  For  the  purposes  of  this  AD,  we 
consider  that  there  is  no  distinction 
between  the  meaning  of 
depressurization  and  the  meaning  of 
decompression.  The  FAA  considers  that 
changing  the  wording  in  those  Figures 


will  more  clearly  align  with  the 
"pressiuization"  wording  used  in  the 
AMOC  issued  on  March  12,  2003. 
Additionally,  such  standardization  of 
the  term  "pressiu-ization"  used  in  the 
Figures  specified  for  McDonnell" 
Douglas  airplanes  should  assist 
operators  by  clarifying  the  requirements 
of  this  proposed  AD. 

Changes  to  14  CFR  Part  39/Efiect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOC).  Because  we 
have  now  included  this  material  in  part 
39,  we  no  longer  need  to  include  it  in 
each  individual  AD.  However,  this 
proposed  AD  identifies  the  office 
authorized  to  issue  AMOCs. 

Cost  Impact 

There  are  approximately  6,956 
airplanes  (5,179  Boeing  airplanes  and 
1,777  McDonnell  Douglas  airplanes)  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  3,601 
airplanes  (2,392  Boeing  airplanes  and 
1,209  McDonnell  Douglas  airplanes)  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $216,060,  or 
$60  per  airplane. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiu^s  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
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would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
ar'significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

'  Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

I  Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

'l.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

lAuthority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

|2.  Section  39.13  is  amended  by 
r^noving  amendment  39-13039  (68  FR    ■ 
4892,  January  31,  2003),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Trmsport  Category  Airplanes:  Docket  2003- 
NM-91-AD.  Revises  AD  2003-03-15, 
Amendment  39-13039. 
Applicability:  The  airplanes  listed  in  Table 

1  ( if  this  AD,  certificated  in  any  category: 


Table  1.— Affected  Airplane 
Models 


Table  1  .—Affected  Airplane 
Models— Continued 


Airplane 
mantjfacturer 


Boeing. 


McDonnell 
Douglas. 


Airplane  model 


707  series  airplanes. 
720  series  airplanes. 
727  series  airplanes. 
737-100  series  airplanes. 
737-200  series  airplanes. 
737-200C  series  airplanes. 
737-300  series  airplar>es. 
737-400  series  airplanes. 
737-500  series  airplanes. 
747-100  series  airplanes. 
747-1 OOB  series  airplanes. 
747-1 OOB  SUD  series  air- 
planes. 
747-2008  series  airplanes. 
747-200F  series  airplanes. 
747-200C  series  airplanes. 
747-300  series  airplanes. 
747SR  series  airplanes. 
747SP  series  airplanes. 

DC-8-11  airplanes. 

DC-8-12  airplanes. 
DC-8-21  airplanes. 
DC-B-31  airplanes. 
DC-8-32  airplanes. 
DC-8-33  airplanes. 
DC-8-41  airplanes. 
DC-8-42  airplanes. 
DC-8-43  airplanes. 
DC-8-51  airplanes. 
DC-8-52  airplanes. 
DC-8-53  airplanes. 
DC-8F-54  airplanes. 
DC-8-55  airplanes. 
DC-eF-55  airplanes. 
DC-8-61  airplanes. 
DC-8-61F  airplanes,^ 
DC-B-62  airplanes. 
DC-8-62F  airplanes. 
DC-8-63  airplanes. 
DC-8-63F  airplanes. 
DC-8-71  airplanes. 
DC-8-71F  airplanes. 
DC-8-72  airplanes. 
DC-8-72F  airplanes. 
DC-8-73  airplanes. 
DC-8-73F  airplanes. 
DC-9-11  airplanes. 
DC-9-12  airplanes. 
DC-9-13  airplanes. 
DC-9-14  airplanes. 
DC-9-15  airplanes. 
DC-9-15F  airplanes. 
DC-9-21  airplanes. 
DC-9-31  airplanes. 


Table  2.— AFM  Revisions 


For— 


Boeing  Model  707,  720,  and 
727  series  airplanes. 


Boeing  Model  737-100, 
-200,  and  -200C  series 
airplanes. 


Replace — 


Airplane 
manufacturer 

Airplane  model 

* 

* 

DC-9-32  airplartes. 

DC-^-32  (VC-9C)  airplanes. 

DC-9-32F  airplanes. 

DC-9-32F  (C-9A,  C-9B)  air- 
planes. 

DC-9-33F  airplanes 

DC-9-34  airplanes 

DC-9-34F  airplanes. 

DC-9-41  airplanes. 

DC-9-51  airplanes. 

DC-9-81  (MD-81)  airplanes. 

DC-9-82  (MD-82)  airpianes 

DC-9-83  (MD-83)  airplanes. 

DC-9-87  (MD-87)  airplanes. 

MD-88  airplanes. 

MD-90-30  airplanes. 

DC-10-10  airplanes. 

DC-10-10F  airplanes. 

DC-10-15  airplanes 

DC-10-30  airplanes. 

DC-10-30F  airplanes. 

DC-10-30F  (KC-10A,  KDC- 
10)  airplanes. 

DC-10-40  airplanes. 

OC-10-40F  airplanes. 

MD-1 0-1  OF  airplanes. 

MD-10-30F  airplanes. 

MD-11  airplanes. 

MD-1  IF  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

Revision  to  the  Airplane  Flight  Manual 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  For  the  applicable  airplane 
models  listed  in  the  "For — "  column  of  Table 
2  of  this  AD,  revise  the  procedures  regarding 
donning  oxygen  masks  in  the  event  of  rapid 
depressurization.as  contained  in  the 
Emergency  Procedures  section  of  the  FAA- 
approved  Airplane  Flight  Manual  (AFM),  by 
replacing  the  text  in  the  "Replace — "  column 
of  Table  2  of  this  AD  with  the  information 
in  the  applicable  figure  referenced  in  the 
"With  the  Information  In — "  column  of  Table 
2  of  this  AD.  This  may  be  accomplished  by 
recording  the  AD  number  of  this  AD  on  the 
applicable  figuire  and  inserting  it  into  the 
AFM.  Table  2  and  Figures  1  through  9  follow: 


"RAPID  DEPRESSURIZATION 

Oxygen  Masks  &  Regulators— ON,  100%  ALL" 


"RAPID  DEPRESSURIZATION  (With  airplane  altitude  above  14,000  feet  MS  L ) 

PRIMARY 

Oxygen  Masks  &  Regulators— ON,  100%" 


With  the  Infor- 
mation in — 


Figure  1  of  this 
AD. 


Figure  2  of  this 
AD. 
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Table  2.— AFM  Revisions— Coniinued 


For- 


Boeing  Model  737-300, 
737-400,  737-500,  747- 
100,  747-1008,  747-1006 
SUD,  747-2008,  747-     ' 
200F,  747-200C,  747- 
300,  747SR,  and  747SP 
series  airplanes. 


Replace — 


McDonnell  Figure  5  of  Doug- 
las Model  DC-9-11,  DC- 
9-12,  DC-&-13,  DC-9- 
14,  DC-9-15,  DC-&-15F, 
DC-9-21,  DC-9-31,  DC- 
9-32,  DC-&^32  (VC-9C), 
DC-9-32F,  DC-9-32F 
(C-9A,  C-98),  DC-9-33F. 
DC-9-34,  DC-9-34F, 
DC-9-41,  and  DC-9-51 
airplanes. 


McDonnell  Douglas  Model 
DC-9-81  (MD-81),  DC~ 
9-82  (MD-82).  DC-9-83 
(MD-83).  DC-9-87  (MD- 
87),  MD-88  airplanes. 


McDonnell  Douglas  Model 
MD-90-30  airplanes. 

McDonnell  Douglas  DC-10- 
10,  DC-10-10F,  DC-10- 
15,  DC-10-30,  DC-10- 
30F,  DC-10-30F  (KC- 
10A,  KDC-10),  DC-10- 
40,  and  DC-10-40F  air- 
planes. 

McDonnell  Douglas  MD-10- 
10F,  MD-10-30F.  MD-11, 
and  MD-1  IF  airplanes. 


"RAPID  DEPRESSURIZATION  (With  airplane  altitude  above  14,000  feet  M.S.L.) 
RECALL   

Oxygen  Masks  &  Regulators— ON,  100%"  .'1"."1"I!"!.."..""'".."'"I!1' 


With  tt)e  Infor- 
mation 


Figure  3  of  this 
AD. 


"RAPID  DECOMPRESSION/EMERGENCY  DESCENT 

Phase  I  and  II 

Manual  Pressurization  Control 

FULL  FORWARD  AND  MANUALLY  LOCKED  ""."..."..'""."l"""'l""'"'. 

Note:  Manual  Pressurization  control  forces  may  be  high,  apply  forces  as  reauired 

Crew  Oxygen  Masks— ON" 


"RAPID  DECOMPRESSION/EMERGENCY  DESCENT 

Phase  I  and  II 

Manual  Pressurization  Control— FULL  FORWARD  AND  MANUALLY  LOCKED 

Note:  Manual  Pressurization  control  forces  may  be  high,  apply  forces  as  required 

Crew  Oxygen  Masks— ON/EMERGENCY/1 00%" 

"RAPID  DECOMPRESSION 

OXY  MASKS— ON/1 00%/EMERGENCY"      

"RAPID  DEPRESSURIZATION/EMERGENCY  DESCENT 

Recall  ■■■■;■ 

N\ji  GLOScD) 
Oxygen  Masks  —100%  (if  required)" 


Figure  5  of  this 
AD. 


'CABIN  ALTITUDE 

Memory  Item 

Outflow  Valve— Verify  Ck>sed" 


Figure  6  of  this 
AD. 


Figure  7  of  this 
AD. 


Figure  8  of  this 
AD. 


Figure  9  of  this 
AD. 


Figure  1 

For  Boeing  Model  707.  720,  and  727  Series 
Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
f  AA-approved  Airplane  Flight  Manual. 
"CABIN  ALTTTUDE  WARNING  OR  RAPID 
DEPRESSURIZATION 
.  If  the  cabin  altitude  warning  horn  sounds: 

Oxygen  Masks  &  ON.  100%,  ALL" 

Regulators. 

•The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figure  2 

For  Boeing  Model  737-100,  -200,  and  -200C 
Series  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTTTUDE  WARNING  OR  RAPID 

DEPRESSURIZA  TION 

If  the  cabin  altitude  warning  horn  sounds: 

PRIMARY 


Oxygen  Masks  &  ON,  100%" 

Regulators. 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figures 

For  Boeing  Model  737-300,  737-400,  737- 
500,  747-100,  747-lOOB,  747-lOOB  SUD, 
747-200B,  747-200F,  747-200C,  747-300. 
747SR,  and  747SP  Series  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  tKe  ' 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTITUDE  WARNING  OR  RAPID 

DEPRESSURIZA  TION 

If  the  cabin  altitude  warning  horn  sounds: 

RECALL 

Oxygen  Masks  &  ON.  100%" 

Regulators. 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 


Figure  4  ' 

For  McDonnell  Douglas  Model  DC-8-11,  DC- 
8-12,  DC-8-21,  DC-8-31,  DC-8-32,  DC-8-33. 
DC-8-41,  DC-8-42,  DC-8-43,  DC-8-51,  DC- 
8-52,  DC-8-53,  DC-8F-54,  DC-8-55.  DC-SF- 
55,  DC-8-61,  DC-8-61F,  DC-8-62,  DC-8- 
62F,  DC-8-63,  DC-8-63F,  DC-8-71.  DC-8- 
71F.  DC-8-72,  DC-8-72F,  DC-8-73,  and  DC- 
8-73F  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTITUDE  WARNING/RAPID 

DEPRESSURIZA  TION 

Phase  I  and  II 

If  the  cabin  altitude  warning  occurs: 

Crew  oxygen  mask  &     ON/100%" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 
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Figures 

For  McDonnell  Douglas  Model  DC-9-11,  DC- 
9-12,  DC-9-13.  DC-9-14.  DC-9-15,  DC-9- 
15F,  DC-9-21,  DC-9-31,  DC-9-32.  DC-9-32 
(VC-9CJ.  DC-9-32F,  DC-9-32F  (C-9A,  C-9B), 
DC-9-33F,  DC-9-34,  DC-9-34F.  DC-9-il, 
and  DC-9-51  Airplanes: 

I  Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 
"bABIN  ALTITUDE  WARNING/RAPID 
tiEPRESSURIZATION/EMERGENCY 
DESCENT 
Phase  I  and  II 

If  a  cabin  altitude  warning  occurs: 
Crew  Oxygen  Masks  ON/100% 
Manual  Pressuriza-         FULL  FORWARD 

tion  Control.  AND  MANUALLY 

LOCKED 


L 


^ote:  Manual  Pressurization  control  forces 
mjay  be  high,  apply  forces  as  required." 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figure  6 

F^r  McDonnell  Douglas  Model  DC-9-81  (MD- 
81).  DC-9-82  (MD-82).  DC-9-83  (MD-83). 
Dp-9-87  (MD-87),  and  MDS8  Airplanes: 

|lnsert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 
•'CABIN  ALTITUDE  WARNING/RAPID 
DEPRESSURIZATION/EMERGENCY 
DESCENT 
Phase  I  and  II 

If  the  cabin  altitude  warning  occurs: 
Crew  Oxygen  Mask  ..    ON/100% 
Mmiual  Pressuriza-        FULL  FORWARD 

lion  Control.  AND  MANUALLY 

LOCKED 

Mote:  Manual  Pressurization  control  forces 
may  be  high,  apply  forces  as  required." 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figure  7 

Far  McDonnell  Douglas  MD-90-30  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTFTUDE  WARNING  OR  RAPID 
DEPRESSURIZA  TION 
If  the  cabin  altitude  warning  occurs: 
OXY  MASKS  ON/100%" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figures 

For  McDonnell  Douglas  Model  DC-10-1 0, 
DC-10-lOF.  DC-10-15.  DC-10-30,  DC-10- 
30F.  DC-10-30F  (KC-lOA,  KDC-10),  DC-10- 
40,  and  DC-10-40F  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTITUDE  WARNING  OR  RAPID 

DEPRESSURIZA  TION /EMERGENCY 

DESCENT 

Recall 

If  tlie  cabin  altitude  warning  occurs: 


Oxygen  Masks  

Cabin 

OUTFLOW  VALVE  .. 


ON/100% 

VERIFY  CLOSED 
(CLOSE  ELEC- 
TRICALLY OR 
MANUALLY  IF 
NOT  CLOSED)" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figure  9 

For  McDonnell  Douglas  Model  MD-10-lOF, 
MD-10-30F.  MD-11.  and  MD-1  IF  Airplanes: 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"CABIN  ALTITUDE  WARNING  OR  CABIN 

ALTTTUDE 

If  the  cabin  altitude  warning  occurs: 

Memory  Item 

Oxygen  Masks  ON/100% 

Outflow  Valve  Verify  Closed" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office 
(ACO),  FAA,  or  the  Manager,  Los  Angeles 
ACO,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Issued  in  Renton,  Washington,  on  July  1, 
2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  D6c.  03-17317  Filed  7-8-03:  8:45  am) 

BILLING  CODE  4910-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-207-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Boeing 
Model  747-100.  -100B,  -1008  SUD, 
-2008,  -200C,  -200F,  -300,  747SR  and 
747SP  Series  Airplanes  Equipped  With 
Pratt  &  Whitney  JT9D  Series  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  pixtposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable,  to 
certain  Boeing  transport  category 
airplanes  listed  above.  This  proposal 


would  require  drilling  witness  holes 
through  the  cowl  skin  at  the  cowl  latch 
locations  in  the  left-hand  side  of  the 
cowl  panel  assembly  of  each  engine. 
This  action  is  necessary  to  prevent 
improper  connection  of  the  latch,  which 
could  result  in  separation  of  a  cowl 
panel  from  the  airplane.  Such 
separation  could  cause  damage  to  the 
airplane,  consequent  rapid 
depressiuization,  and  hazards  to 
persons  or  property  on  the  ground.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  25,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
207-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-207-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Und 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Kinney,  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 917-6499; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such   - 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  tripUcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
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in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 

'  request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made?  "Comments  to 
Docket  Number  2002-NM-207-AD. " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
20O2-NM-207-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of  in- 
flight separation  of  the  cowl  panels  on 
the  left-  and  right-hand  sides  of  a  Model 
747  series  airplane.  Investigation 
revealed  that  the  probable  cause  of  the 
separation  was  improper  latching  of  the 
cowl  latch  assemblies.  The  original  cowl 
latch  design  allowed  the  latch  to  appear 
connected  and  latched,  when  it  may  not 
have  been  attached  tq  the  mating  U-bolt. 
An  improved  design  was  developed  for 
the  latch  to  prevent  incorrect  latching, 
but  in-service  experience  has  shown 
that  improper  latching  is  still  possible, 
even  with  the  new  latch.  The  addition 
of  witness  holes  wiU  allow  the 
mechanic  to  visually  inspect  before  a 
flight  to  determine  that  the  cowl  latch 
is  properly  connected.  Improper 
connection  of  the  latch  could  result  in 
separation  of  a  cowl  panel  from  the 
airplane.  Such  separation  could  cause 
damage  to  the  airplane,  consequent 


rapid  depressurization,  andi4l^zards  to 
persons  or  property  on  the  ground. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-71-2301, 
dated  May  30,  2002,  which  describes 
procedures  for  drilling  0.50-inch- 
diameter  witness  holes  through  the  cowl 
skin  at  each  of  the  six  cowl  latch 
locations  located  on  the  left-hand  side 
of  the  cowl  panel  assembly  of  each 
engine.  Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Explanation  of  Compliance  Time 

We  have  determined  that  a 
compliance  time  of  36  months  for 
initiating  the  proposed  actions  is 
warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  niaterial 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD;  however,  this  AD 
identifies  the  office  authorized  to 
approve  alternative  methods  of 
compliance. 

Explanation  of  Cost  Increase 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
accoimt  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hoiu.  The  cost  impact 
information,  below,  has  been  revised  to 
reflect  this  increase  in  the  specified 
hourly  labor  rate. 


Cost  Impact 

There  are  approximately  345 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
108  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hours 
per  airplane  (2  work  hours  per  engine) 
to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $65  per 
work  hoiu.  Based  on  these  figiues,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $56,160,  or 
$520  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the  , 

location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
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Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
CFR  part  39)  as  follows: 


(1|4 


PART  39— AIRWORTHINESS 
DIRECTIVES 

|l.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

JAuthority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-207-AD. 

Applicability:  Model  747-100,  -lOOB, 
-lOOB  SUD,  -200B,  -200C,  -200F,  -300, 
747SR,  and  747SP  series  airplanes;  equipped 
with  Pratt  &  Whitney  JT9D  series  engines; 
line  numbers  1  through  669  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  connection  of  the 
cowl  latch  located  in  the  left-hand  side  of  the 
cowl  panel  assembly  of  each  engine,  which 
could  result  in  separation  of  a  cowl  panel 
from  the  airplane,  accomplish  the  following: 

Drill  Holes 

(a)  Within  36  months  after  the  effective 
date  of  this  AD:  Drill  witness  holes  through 
the  cowl  skin  at  each  of  the  six  cowl  latch 
locations  located  on  the  left-hand  side  of  the 
cowl  panel  assembly  of  each  engine,  per 
paragraphs  3.B.I.  through  3.B.4.  of  the 
Aocomplishment  Instructions  of  Boeing 
Service  Bulletin  747-71-2301,  dated  May  30, 
2002. 

Alternative  Methods  of  Compliance 

Cb)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

l^ued  in  Renton,  Washington,  on  )uly  1, 
2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  03-17318  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-143-AD] 

RlVl2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Model  CL-600-2B19  (Regional 
Jet  Series  100  &  440)  airplanes.  This 
proposal  would  require  revising  the 
airworthiness  limitations  section  of  the 
Instructions  for  Continued 
Airworthiness  by  incorporating  new 
structural  inspection  intervals  for  the 
vertical  beams  of  the  pressiure  bulkheads 
at  fuselage  stations  409+128  and  559; 
repairing  the  vertical  beams  if 
necessary;  and  submitting  inspection 
findings  to  the  airplane  manufacturer. 
This  action  is  necessary  to  detect  and 
correct,  in  a  timely  manner,  fatigue 
cracks  in  the  vertical  beams  of  the 
pressure  bulkheads  at  fuselage  stations 
409+128  and  559,  which  could  result  in 
the  reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  8,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
143-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  tEis 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment®f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-143-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 
The  service  information  referenced  in 

,  the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre- 
ville,  Montreal,  Quebec  H3C  3G9. 
Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,"l601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft 
Certification  Office.  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer,  ■ 
Airframe  and  Propulsion  Branch,  ANE- 
1 71 ,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 

Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  befere  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested.        ^ 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments  ' 

submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact     ' 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-143-AD." 
The  postcard  will  be  date  stamped  and 
retvuned  to  the  commenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-143-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Civil  Aviation 
(TCCA),  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  series  100  &  440) 
airplanes.  TCCA  advises  that  fatigue 
cracks  were  found  in  the  vertical  beams 
of  the  pressure  bulkheads  at  fuselage 
stations  409+128  and  559.  This 
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condition,  if  not  corrected,  could  result 
in  the  reduced  structiual  integrity  of  the 
airplane. 

Explanation  of  Canadian  Airworthiness 
Directive  and  Relevant  Service 
Information 

TCCA  has  issued  Canadian 
airworthiness  directive  CF-2003-08, 
dated  April  23,  2003,  in  order  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  Canada.  The  Canadian 
airworthiness  directive  requires  revising 
the  Transport  Canada-approved 
maintenance  schedule  by  incorporating 
the  revised  inspection  requirements  for 
airworthiness  limitations  (AWL)  as 
introduced  in  Canadair  Temporary 
Revision  (TR)  2B-1566,  Canadair 
Regional  Jet  Maintenance  Requirements 
Manual,  Part  2,  Appendix  B. 
"Airworthiness  Limitations,"  dated 
January  31,  2003.  The  TR  describes  new 
structural  inspection  intervals  for  the 
vertical  beams  of  the  pres*ure  bulkheads 
at  fuselage  stations  409+128  and  559 
and  submission  of  inspection  findings 
to  the  airplane  manufacturer. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
revising  the  AWL  section  of  the 
Instructions  for  Continued 
Airworthiness  by  incorporating  new 
structiiral  inspection  intervals  for  the 
vertical  beams  of  the  pressure  bulkheads 
at  fuselage  stations  409+128  and  559; 
repairing  the  vertical  beams  if 
necessary;  and  submitting  inspection 
findings  to  the  airplane  manufacturer. 
The  AWL  revision  is  required  to  be 
accomplished  per  the  TR  described 
previously. 


Interim  Action 

This  is  considered  to  be  interim 
action.  The  inspection  reports  that 
would  be  required  by  this  proposed  AD 
would  enable  the  manufacturer  to 
obtain  better  insight  into  the  cause  of 
the  fatigue  cracks  in  the  vertical  beams 
of  the  pressure  bulkheads  at  fuselage 
stations  409+128  and  559.  Once  final 
action  has  been  identified,  the  FAA  may 
consider  further  rulemaking. 

Difiference  Between  This  Proposed  AD 
and  the  Canadian  Airworthiness 
Directive 

Operators  should  note  that,  although 
the  Canadian  airworthiness  directive 
requires  that  the  Bombardier  Aerospace 
Regional  Aircraft  Technical  Help  Desk 
be  contacted  for  approved  repair 
instructions,  this  proposed  AD  would 
require  repairs  to  be  accomplished  per 
a  method  approved  by  either  the  FAA 
or  TCAA  (or  its  delegated  agent).  In  light 
of  the  type  of  repair  that  would  be 
required  to  address  the  identified  unsafe 
condition,  and  in  consonance  with 
existing  bilateral  airworthiness 
agreements,  the  FAA  has  determined 
that,  for  this  proposed  AD,  a  repair 
approved  by  eitiier  the  FAA  or  TCAA 
would  be  acceptable  for  compliance 
with  this  proposed  AD. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  aftered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD,  and  Note  1  includes  a  special 
provision  for  airplanes  with  respect  to 
Airworthiness  Limitations. 

Increase  in  Labor  Rate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  has  been  revised  to 
reflect  this  increase  in  the  specified 
hourly  labor  rate. 

Cost  Impact 

The  FAA  estimates  that  533  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 


to  accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $65  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $34,645,  or 
$65  per  airplane. 

The  cost  impact  figiire  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regidatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 
.    For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  ti-ansportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Il 
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jAuthority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Bombardier,  Inc.  (Formerly  Canadair): 

Docket  2003-NM-143-AD. 

Applicability:  Model  CL-600-2B19 
(R^ional  Jet  series  100  &  440)  airplanes, 
serial  numbers  7003  through  7999  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  with 
these  inspections  is  required  by  14  CFR 
91.403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  ar.eas  addressed  by  these  inspections,  the 
operator  may  not  be  able  to  accomplish  the 
inspections  described  in  the  revisions.  In  this 
situation,  to  comply  with  14  CFR  91.403(c), 
the  operator  must  request  approval  for  an 
altBrnative  method  of  compliance  from  the 
office  identified  in  paragraph  (d)  of  this  AD 
and  Sections  39.19  and  39.21  of  the  Federal 
Aviation  Regulations  (14  CFR  39.19  and 
39.21).  The  request  should  include  a 
description  of  changes  to  the  required 
inspections  that  will  ensure  the  continued 
damage  tolerance  of  the  affected  structure. 
The  FAA  has  provided  guidance  for  this 
determination  in  Advisory  Circular  (AC)  25- 
15^9. 

Compliance:  Required  as  indicated,  unless 
accomplished  prsviously. 

To  detect  and  con-ect,  in  a  timely  manner, 
fatigue  cracks  in  the  vertical  beams  of  the 
pressure  bulkheads  at  fuselage  stations 
409+128  and  559,  which  could  result  in  the 
reduced  structural  integrity  of  the  airplane, 
accomplish  the  following: 

Revise  Airworthiness  Limitations  (AWL) 
Section 

(a)  Within  14  days  after  theeffective  date 
of  this  AD,  revise  the  AWL  section  of  the 
Instructions  for  Continued  Airworthiness  by 
incorporating  the  contents  of  Canadair 
Temporary  Revision  2B-1566,  Canadair 
Regional  Jet  Maintenance  Requirements 
Manual,  Part  2.  Appendix  B,  "Airworthiness 
Limitations,"  dated  January  31,  2003,  into  the 
AWL  section.  Thereafter,  except  as  provided 
in  paragraph  (d)  of  this  AD,  no  alternative 
structural  inspection  intervals  may  be 
approved  for  the  vertical  beams  on  the 
pressure  bulkheads  at  fuselage  stations 
409+128  and  559. 

Note  2:  When  the  contents  of  Temporary 
Revision  (TR)  2B-1566  have  been  included 
in  the  general  revisions  of  the  AWL  section, 
the  general  revisions  may  be  incorporated 
into  the  AWL  section,  and  the  TR  may  be 
removed  from  the  AWL  section. 

Repair  and  Revise  AWL  Section 

(b)  If  any  crack  is  found  during  any 
inspection  done  according  to  the  AWL 
section  of  the  Instructions  for  Continued 
Airworthiness  specified  in  paragraph  (a)  of 
this  AD,  do  the  actions  specified  in 
paragraphs  (b)(1).  and  (b)(2)  of  this  AD. 

(1)  Before  further  flight:  Repair  per  a 
method  approved  by  either  the  Manager, 


New  York  Aircraft  Certification  Office  (AGO), 
FAA;  or  Trtinsport  Can9da  Civil  Aviation 
(TCCA)  (or  its  delegated  agent). 

(2)  Within  14  days  after  receiving  the  new 
airworthiness  limitations  associated  with  a 
repair:  Revise  the  AWL  section  of  the 
Instructions  for  Continued  Airworthiness  by 
inserting  a  copy  of  the  new  airworthiness 
limitation  and  inspection  requirements 
associated  with  the  FAA-  or  TCCA-approved 
repair  referred  to  in  paragraph  (b)(1)  of  this 
AD  into  the  Canadair  Regional  Jet 
Maintenance  Requirements  Manual,  Part  2. 
Appendix  B,  "Airworthiness  Limitations" 
section.  Thereafter,  except  as  provided  in 
paragraph  (d)  of  this  AD,  no  alternative 
structural  inspection  intervals  specified  in 
the  FAA-  or  TCCA-approved  repair  may  be 
approved  for  the  vertical  beams  on  the 
pressure  bulkheads  at  fuselage  stations 
409+128  and  559. 

Reporting 

(c)  Submit  a  report  of  the  findings  (both 
positive  and  negative)  of  the  inspection 
required  by  paragraph  (a)  of  this  AD  to 
Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  CRJ  Technical  Help  Desk,  P.O.  Box 
6087,  Station  Gentre-ville,  Montreal,  Quebec 
H3G  3G9,  Canada;  fax  (514)  855-8501;  at  the 
applicable  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD.  Information  collection 
requirements  contained  in  this  AD  have  been 
approved  by  the  Office  of  Management  and 
Budgef  (OMB)  under  the  provision  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  If  the  inspection  was  done  after  the 
effective  date  of  this  AD:  Submit  the  report 
within  30  days  after  the  inspection. 

(2)  If  the  inspection  was  done  prior  to  the 
effective  date  of  this  AD:  Submit  the  report 
within  30  days  after  the  effective  date  of  this 
AD.  ,      . 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  AGO,  FAA,  is  authorized 
to  approve  alternative  methods  of 
compliance  for  this  AD.  , 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive 
Canadian  airworthiness  directive  CF-2003- 
08,  dated  April  23,  2003. 

Issued  in  Renton,  Washington,  on  July  2, 
2003. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-17319  Filed  7-8-03;  8:45  am) 
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ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Dornier  Model  328-100  and 
-300  series  airplanes.  This  proposal- 
would  require  inspection  of  the  nose 
landing  gear  (NLG)  and  main  landing 
gear  (MLG)  to  ensure  that  certain  bolts 
are  in  place;  repetitive  inspections  of 
the  bolts  and  bolt  areas  for  evidence  of 
corrosion;  and  corrective  action,  if 
necessary.  This  action  is  necessary  to 
prevent  failure  of  the  NLG  or  MLG  due 
to  corroded  or  missing  bolts,  which 
could  cause  loss  of  connection  pins,  and 
consequent  collapse  of  the  landing  gear 
during  ground  maneuvers  or  upon 
landing.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
August  8,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
60-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
a'nm-nprmcominent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-60-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fairchild  Dornier  GmbH,  P.O.  Box  1103. 
D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington, 


40832 


Federal  Register /Vol.  68,  No.  131 /Wednesday.  July  9.  2003  /  Proposed  Rules 


FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Groves,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton.  Washington 
98055-4056;  telephone  (425) 227-1503; 
fax  (425)  227-1149, 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the  > 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for,comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
-  summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-60-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-60-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 


Germany,  notified  the  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Domier  Model  328-100  and  -300  series 
airplanes.  The  LBA  advises  that 
operators  have  reported  severely 
corroded  bolts  on  the  landing  gear, 
including  actuator  bolts  on  the  main 
landing  gear  (MLG).  In  another  case,  an 
inspection  revealed  that  a  brace 
assembly  bolt  on  the  nose  landing  gear 
(NLG)  was  missing.  Corrosion  of  the 
bolts  may  lead  to  bolt  failure,  which 
may  lead  to  loss  of  one  or  more  of  the 
bolts  in  the  landing  gear  assemblies.  The 
bolts  secure  connection. pins;  with  the 
bolts  missing  or  failed,  the  connection 
pins  will  migrate  due  to  vibration  and 
eventually  fall  out.  This  condition,  if 
not  corrected,  could  result  in  failiue  of 
the  NLG  or  MLG  due  to  corroded  or 
missing  bohs,  which  could  cause  loss  of 
connection  pins,  and  consequent 
collapse  of  the  landing  gear  during 
ground  maneuvers  or  upon  landing. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletins 
SB-328-32-414  (for  Model  328-100 
series  airplanes)  and  SB-328J-32-147 
(for  Model  328-300  series  airplanes), 
both  dated  December  3.  2001,  which 
describe  procedures  for  inspecting  the 
NLG  and  MLG  to  ensure  that  certain 
bolts  are  in  place,  and  replacing  any 
bolts  that  are  missing  or  out  of  place, 
with  bolts  having  the  same  part  number. 
The  service  bulletins  also  describe 
procedures  for  removing  the  nuts,  bolts, 
and  washers  of  the  NLG  and  MLG,  and 
inspecting  for  evidence  of  corrosion; 
replacing  the  bolt  with  a  part  having  the 
same  part  number;  and  applying 
corrosion  prevention  compound  to  the 
bolt  shaft.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 
is  intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  these  service  bulletins  as 
mandatory  and  issued  German 
airworthiness  directives  2002-014/2  (for 
Model  328-100  series  airplanes)  and 
2002-015/2  (for  Model  328-300  series 
airplanes),  both  dated  March  7,  2002,  to 
ensure  the  continued  airworthiness  of 
these  airplanes  in  Germany. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Germany  and  are  type* 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  F/VA  has 


examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Differences  Between  Proposed  Rule, 
German  Airworthiness  Directives,  and 
Relevant  Service  Bulletins 

Operators  should  note  that,  although 
the  German  airworthiness  directives  and 
the  referenced  service  bulletins  specify 
inspecting  for  bolt  placement  prior  to 
the  next  flight  for  airplanes  "with  more 
than  4,000  flight  hours  or  24  months 
since  new,"  this  proposed  AD  would 
require  that  inspection  to  be  done  at  the 
later  of  these  times:  (1)  Within  4,000 
total  flight  hours,  or  within  24  months 
since  the  date  of  issuance  of  the  original 
Airworthiness  Certificate,  or  within  24 
months  since  the  date  of  issuance  of  the 
Export  Certificate  of  Airworthiness, 
whichever  occurs  first;  or  (2)  within  6 
days  after  the  effective  date  of  the  AD. 

Operators  should  also  note  that, 
although  the  German  airworthiness 
directives  and  the  referenced  service 
bulletins  specify  inspecting  for 
corrosion  on  bolts  at  the  next  "A- 
check,"  this  proposed  AD  would  require 
that  inspection  to  be  done  within  400 
flight  hours  or  6  months  after 
accomplishing  the  inspection  for  bolt 
placement. 

Operators  should  also  note  that, 
although  the  German  airworthiness 
directives  require  the  removal, 
inspections,  and  replacement  of 
corroded  bolts  and  washers  with  new 
bolts  and  washers  of  the  same  part 
number  to  be  one-time  actions,  this 
proposed  AD  would  require  that  those 
actions  be  repeated  at  intervals  not  to 
exceed  4,000  flight  hours  or  24  months, 
whichever  occurs  first. 

Changes  to  14  CFR  Part  39/Efirect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
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included  this  material  in  part  39,  only 
the  office  authorized  to  approve  AMCXi 
is  identified  in  each  individual  AD. 

Cost  Impact 

The  FAA  estimates  that  53  Model 
328-100  series  airplanes  and  39  Model 
328-300  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  per  airplane  to  accompUsh  the 
proposed  inspection  for  bolt  placement, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  on  U.S.  operators  for  the 
proposed  inspection  for  bolt  placement 
is  estimated  to  be  $5,520,  or  $60  per 
airplane. 

The  FAA  estimates  that  it  would  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection  for  corrosion,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  for  the  proposed 
inspection  for  corrosion  is  estimated  to 
be  $27,600,  or  $300  per  airplane. 

The  cost  impact  figiires  aiscussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figxires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

^The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Faircbild  Dornier  GMBH:  Docket  2002-NM- 
60-AD. 

Applicability:  Model  328-100  series 
airplanes  having  serial  numbers  3005 
through  3119  inclusive,  and  Model  328-300 
series  airplanes  having  serial  numbers  3105 
through  3200  inclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously- 

To  prevent  failure  of  the  nose  landing  gear 
(NLG)  or  main  landing  gear  (MLG)  due  to 
corroded  or  missing  bolts,  which  could  cause 
loss  of  connection  pins,  and  consequent 
collapse  of  the  landing  gear  during  ground 
maneuvers  or  upon  landing,  accomplish  the 
following: 

Service  Bulletin  Reference 

(a)  The  term  "service  bulletin,"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  the  following  service 
bulletins,  as  applicable: 

(1)  For  Model  328-100  series  airplanes: 
Dornier  Service  Bulletin  SB-328-32-414, 
dated  December  3,  2001. 

(2)  For  Model  328-300  series  airplanes: 
Dornier  Service  Bulletin  SB-328J-32-147, 
dated  December  3,  2001. 

Inspection  of  Bolt  Placement 

(b)  Perform  a  one-time  general  visual 
inspection  of  the  NLG  apd  MLG  to  ensure 
that  the  bolts  are  in  place,  per  paragraph 
2.B1)  of  the  applicable  service  bulletin.  Do 
the  inspection  at  the  later  of  the  times 
specified  in  paragraphs  (b)(1)  and  (b)(2)  of 
this  AD.  If  all  bolts  are  in  place,  no  further 
action  is  required  by  this  paragraph. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 


touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lifting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  Within  4,000  total  flight  hours,  or 
within  24  months  since  the  date  of  issuance 
of  the  original  Airworthiness  Certificate,  or 
within  24  months  since  the  date  of  issuance 
of  the  Export  Certificate  of  Airworthiness, 
whichever  occurs  first. 

(2)  Within  6  days  after  the  effective  date  of 
this  AD. 

Corrective  Action 

(c)  During  the  inspection  required  by 
paragraph  (b)  of  this  AD,  if  any  bolt  is 
missing  or  is  not  in  position:  Prior  to  further 
flight,  replace  the  bolt  with  a  bolt  having  the 
same  part  number,  per  the  applicable  service 
bulletin. 

Inspections  for  Corrosion 

(d)  Within  400  flight  hours  or  6  months 
after  accomplishing  the  inspection  required 
by  paragraph  (b)  of  this  AD,  whichever 
occurs  first:  Remove  the  nuts,  bolts,  and 
washers  of  the  NLG  and  MLG,  and  perform 
a  detailed  inspection  for  evidence  of 
corrosion.  Do  the  inspection  per  the 
applicable  service  bulletin.  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  4,000  flight  hours  or  24  months, 
whichever  occurs  first. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  evidence  of  corrosion  is  found  on 
any  part,  or  if  a  new  bolt  is  installed:  Prior 
to  further  flight,  apply  corrosion  prevention 
compound  to  the  bolt  shaft  and  install  the 
bolt,  per  the  applicable  service  bulletin. 

(2)  If  any  evidence  of  corrosion  is  found: 
Prior  to  further  flight,  replace  the  bolt  with 
a  part  having  the  same  part  number  and 
apply  corrosion  prevention  compound  to  the 
bolt  shaft  and  install  the  bolt,  per  the 
applicable  service  bulletin. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2002- 
014/2  and  2002-015/2,  both  dated  March  7, 
2002. 
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Issued  in  Renton,  Washington,  on  July  1, 
2003. 

Vi  L.  Lipsld, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-17314  Filed  7-8-03;  8:45  am] 
BtLUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NIW-152-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767-200,  -300,  and  -300F  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT.' 

ACTION:  Notice  of  proposed  rulemakins 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767-200,  -300, 
and  -300F  series  airplanes.  This 
proposal  would  require  modification  of 
the  aft  pitch  load  fitting  of  the  diagonal 
brace  of  the  nacelle  strut  of  each  wing. 
This  action  is  necessary  to  prevent  loss 
of  the  fuse  pin  of  the  pitch  load  fitting 
due  to  fatigue  caused  by  improper 
clearance  between  the  fuse  pin  and 
bushing,  which  could  result  in 
increased  loads  in  the  wing-to-strut 
joints  and  consequent  separation  of  the 
strut  and  engine  from  the  wing.  This 
action  is  intended  to  address  tiie 
identified  luisafe  condition. 

DATES:  Comments  must  be  received  by 
August  25,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
152-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
'Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  hitemet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-152-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Masterson,  Aerospace 
Engineer,  Airframe  Branch.  ANM-120S, 
FAA,  Transport  Airplane  Directorate, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6441;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conunimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conaments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-152-AD." 
The  postcard  will  be  date  stamped  and 
retiUTied  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  reqirest  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-152-AD.  1601  Und  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  during  production, 
excessive  clearance  between  the  fuse 
pin  and  the  bushing  of  the  aft  pitch  load 
fitting  of  the  diagonal  brace  of  the 
nacelle  strut  of  the  wing  was  found  on 
certain  Model  767  series  airplanes.  Such 
improper  clearance  may  lead  to  reduced 
fatigue  life  and  potential  loss  of  the  fuse 
pin,  which  could  result  in  increased 
loads  in  the  wing-to-strut  joints  and 
consequent  separation  of  the  strut  and 
engine  from  the  wing. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
54A0102,  dated  November  8,  2001, 
which  describes  procediu^s  for 
modification  of  the  aft  pitch  load  fitting 
of  the  diagonal  brace  of  the  nacelle  strut 
of  each  wing.  The  modification 
includes,  among  other  things,  doing  dye 
penetrant  inspections  for  cracking  or 
damage  of  the  fitting;  reworking  &e 
fitting  if  cracking  or  damage  is  found; 
honing,  chamfering,  measuring,  and 
machining  the  fitting  if  no  cracking  or 
damage  is  found;  and  replacing  the 
bushing  and  fuse  pin.  Replacement  of 
the  existing  bushing  with  a  bushing 
having  a  smaller  inner  diameter,  and 
replacement  of  the  fuse  pin  with  a  new 
fuse  pin,  will  ensiu^  that  the  proper 
clearance  between  the  fuse  pin  and 
bushing  of  the  aft  pitch  load  fitting  of 
the  diagonal  brace  is  maintained. 
Consequently,  the  fuse  pin  will  retain 
its  designed  fatigue  life. 
Accomplishment  of  the  actimis 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Changes  to  14  CFR  Part  39/Efiect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002).  which  governs  the 
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FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 
individual  AD;  however,  this  AD 
identifies  the  office  authorized  to 
approve  alternative  methods  of 
compliance. 

Cost  Impact 

There  are  approximately  59  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  ttat  32 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  39  work 
hours  per  wing  to  accomplish  the 
proposed  actions  (includes  access  and 
close-up),  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  cost  approximately  $5,256  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  actions  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$317,952,  or  $9,936  per  airplane. 

The  cost  impact  figiu-e  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  planning  time, 
or  time  necessitated  by  other 
administrative  actions. 

R^ulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Cbat  this  proposal 
would  not  have  federalism  implicalions 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flesxibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
ajuthority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
.  Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-152-AD. 

Applicability:  Model  767-200,  -300.  and 
-300F  series  airplanes,  as  listed  in  Boeing 
Alert  Service  Bulletin  767-54A0102,  dated 
November  8,  2001;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  the  fuse  pin  of  the  aft 
pitch  load  fitting  of  the  diagonal  brace,  which 
could  result  in  increased  loads  in  the  wing- 
to-strut  joints  and  consequent  separation  of 
the  strut  and  engine  from  the  wing, 
accomplish  the  following: 

Modificatioii 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Modify  the  aft  pitch  load 
fitting  of  the  diagonal  brace  of  the  nacelle 
strut  of  each  wing  (including  dye  penetrant 
inspections  for  cracking  or  damage  of  the 
fitting;  reworking  the  fitting  if  cracking  or 
damage  is  found;  honing,  chamfering, 
measuring,  and  machining  the  fitting  if  no 
cracking  or  damage  is  found;  and  replacing 
the  bushing  and  fuse  pin  with  new 
components)  by  accomplishing  all  of  the 
actions  specified  in  paragraphs  3.A.  through 
3.J.  of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  767-54A0102, 
dated  November  8.  2001.  Any  applicable 
follow-on  corrective  actions  must  be  done 
before  further  flight. 

Alternative  Methods  of  Compliance 

(b)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 


Issued  in  Renton,  Washington,  on  July  1, 
2003. 

Vi  L.  Lipsld, 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  03-17315  Filed  7-8-03;  8:45  am] 

BIUJN6  COOC  4910-19-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Parti 
RIN3038-AB64 

Minimum  Financial  and  Related 
Reporting  Requirements  for  Futures 
Commission  Merchants  and 
Introducing  Brolters 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
proposing  to  amend  certain  of  its 
minimum  financial  and  related 
reporting  requirements  for  futures 
commission  merchants  ("FCMs")  and 
introducing  brokers  ("IBs").  Regiilations 
currently  require  FCMs  to  maintain 
jninimum  adjusted  net  capital  that  is  the 
greatest  of:  $250,000;  4  percent  of 
-customer  funds  required  to  be 
segregated  by  the  Commodity  Exchange 
Act  ("Act")  and  the  Commission's 
regulations;  the  amount  of  adjusted  net 
capital  required  by  a  registered  futures 
association;  or  for  those  FCMs  that  also 
are  registered  as  securities  brokers  or 
dealers  with  the  Securities  and 
Exchange  Commission  ("SEC"),  the 
amount  of  net  capital  required  by 
specified  SEC  regulations.  This 
proposed  rule  would  delete  that  part  of 
the  minimum  adjusted  net  capital 
requirement  that  is  based  on  segregated 
customer  funds  and  replace  it  with  an 
amoimt  based  on  maintenance  margin 
levels  of  futures  and  options  positions 
carried  by  an  FCM.  The  proposed 
amendment  would  reflect  risk-based 
capital  rules  that  have  already  been 
adopted  by  a  clearing  organization,  two 
exchanges  and  the  National  Futures 
Association  ("NFA"). 

The  Commission  also  is  proposing  to 
reduce  the  time  periods  allowed  before 
an  FCM  must  take  a  capital  charge  for 
outstanding  margin  calls.  The 
Commission  is  further  proposing 
conforming  amendments  to  capital 
computations  that  FCMs  must  perform 
for  purposes  related  to  equity  capital, 
subordination  agreements  and  the 
Commission's  "early  warning" 
requirements.  The  Commission  also  is 
proposing  to  reduce  the  time  frames  for 
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FCMs  to  report  certain  events.  The 
proposed  time  frames  would  be 
consistent  with  those  currently 
provided  in  SEC  rules  applicable  to 
securities  brokers  and  dealers.  The 
Conunission  also  is  proposing  to  amend 
reporting  requirements  for  FCMs  or  IBs 
to  streamline  Commission  procedures 
and  to  eliminate  imnecessary  filing 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  September  8,  2003. 
ADDRESSES:  Comments  may  be  sent  to 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Attn.:  Secretariat.  In  addition, 
comments  may  be  sent  by  facsimile  to 
(202)  418-5521,  or  by  electronic  mail  to 
secTetary@cftc.gov.  References  should  be 
made  to  "Proposed  Rules  for  Risk-Based 
Capital." 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Smith,  Deputy  Director,  at 
(202)  418-5495  or  Thelma  Diaz.  Special 
Counsel,  at  (202)  418-5137.  Division  of 
Clearing  and  Intermediary  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  Street.  NW.,  Washington,  DC 
20581.  Electronic  mail: 
(tsmith@cftc.gov)  or  (tdiaz@cftc.gov). 
SUPPLEMENTARY  INFORMATION: 

I.  Background— Financial  Safeguards 

As  part  of  its  regulatory 
responsibilities,  the  Commission 
monitors  the  financial  integrity  of  the 
commodity  futures  and  options  markets 
and  the  intermediaries  that  market 
participants  employ  in  their  trading 
activities.  The  Commission's  financial 
and  related  recordkeeping  and  reporting 
rules  are  part  of  a  system  of  financial 
safeguards  that  also  includes  exchange 
and  clearinghouse  risk  management  and 
financial  surveillance  systems,  exchange 
and  clearinghouse  rules  and  policies  on 
clearing  and  settlements,  and  financial 
and  operational  controls  and  risk 
management  employed  by  market 
intermediaries  themselves. 

Two  primary  financial  safeguards 
imder  the  Act  are:  (1)  The  requirement 
that  FCMs  segregate  from  their  own 
assets  all  money  and  property  belonging 
to  their  customers;  and  (2)  the 
imposition  of  minimum  capital 
requirements  for  FCMs  and  IBs.i  The 
requirement  that  FCMs  segregate 
customer  funds  is  set  forth  in  section 
4d(a)(2)  of  the  Act.  Section  4d(a)(2) 
requires,  among  other  things,  Uiat  an 
FCM  segregate  from  its  own  assets  all 
money,  securities,  and  other  property 
held  for  customers  as  margin  for  their 


commodity  futiu«s  and  option 
contracts,  as  well  as  any  gains  accruing 
to  such  customers  from  open  futures 
and  option  positions. 

Commission  Rules  1.20  through  1.30. 
as  well  as  1.32  and  1.36  implement  the 
segregation  of  funds  provisions  of 
section  4d(a)(2)  of  the  Act  for  FCMs 
holding  funds  for  customers  trading  on 
U.S.  commodity  futures  and  options 
markets. 2  These  rules  require  FCMs  to 
maintain^  in  segregated  accounts,  all  of 
the  money  and  other  property  deposited 
by  customers  to  margin  their  futiues  and 
option  positions  on  U.S.  markets,  as 
well  as  any  funds  accruing  to  such 
customers  from  open  futures  and  option 
positions.  The  rules  are  intended  to 
ensure  that  an  FCM  has  readily 
available  sufficient  funds  to  meet  its 
obligations,  on  a  doUar-for-dollar  basis, 
to  its  customers  trading  on  U.S.  futures 
and  options  markets  at  all  times. 

Rule  30.7  sets  forth  an  FCM's 
obligation  to  secure  funds  of  U.S.- 
domiciled  customers  trading  on  non- 
U.S.  futures  and  options  markets.  Rule 
30.7  requires  an  FCM  to  maintain  in 
secured  accounts  funds  and  other 
property  deposited  by  a  U.S.-domiciled 
customer  that  represents  required 
margin  deposits  for  open  futures  and 
option  positions  on  foreign  markets,  as 
well  as  any  unrealized  gains  accruing  on 
such  open  positions.  The  funds  required 
to  be  segregated  for  customers  trading 
on  U.S.  commodity  markets  pursuant  to 
Section  4d(a)(2)  and  the  funds  required 
to  be  secured  for  customers  trading  on 
foreign  commodity  markets  piusuant  to 
Rule  30.7  hereinafter  will  be  referred  to 
jointly  as  the  "Segregated  Amount." 

Section  4f(b)  of  the  Act  provides  that 
in  order  to  register  as  an  FCM  or  IB  a 
person  must  meet  such  minimum 
financial  requirements  as  the 
Commission  may  by  regulation 
prescribe.  Commission  rules  that  set 
forth  the  minimum  financial  and  related 
reporting  requirements  for  FCMs  and 
IBs  include  Rules  1.10,  1.12,  1.16, 1.17, 
and  1.18.  Commission  Rules  1.10  and 
1.16  set  forth  requirements  for  the 
periodic  reporting  of  the  financial 
condition  of  FCMs  and  IBs,  while 
Commission  Rule  1.12  requires  "early 
warning"  reporting  of  predefined  events 
as  they  occur.  The  minimum 
requirements  for  the  IB's  or  FCM's 
adjusted  net  capital,  equity  capital  and 
subordinated  agreements  are  set  forth  in 
Commission  Rule  1.17.  Rule  1.18 
requires  FCMs  and  IBs  to  prepare  and  to 
maintain  formal  adjusted  net  capital 


computations  as  of  the  close  of  business 
each  month.  3 

The  Commission's  minimum  financial 
requirements  protect  customers  and 
other  market  participants  by  requiring 
FCMs  and  IBs  to  maintain  minimiun 
levels  of  liquid  assets  in  excess  of  their 
liabilities  to  finance  their  business 
activities.  In  the  event  of  a  shortfall  in 
the  Segregated  Amount,  the 
Commission's  minimum  net  capital 
requirement  provides  protection  to 
customers  by  requiring  FCMs  to 
maintain  a  minimum  level  of  assets  that 
are  readily  available  to  be  contributed  to 
cover  the  shortfall.  The  minimiun 
capital  requirement  also  protects 
customers  and  market  participants  by 
ensuring  that  the  FCM  remains  solvent 
while  waiting  for  margin  calls  to  be  met. 

n.  Proposed  Risk-Based  Capital 
Requirement  for  FCMs 

A.  The  Commission's  Current  Capital 
Requirement 

The  Commission's  net  capital 
requirement  is  set  forth  in  Rule 
1.17(a)(l){i)(A)-(D)  and  requires  an  FCM 
to  maintain  adjusted  net  capital  equal 
to,  or.  in  excess  of.  the  greatest  of  the 
following: 

a.  $250,000; 

b.  Four  percent  of  the  Segregated 
Amoimt,  less  the  market  value  of 
options  piuchased  by  customers  for 
which  the  full  premiums  have  been 
paid; 

c.  The  amount  of  adjusted  net  capital 
required  by  a  registered  futures 
association  of  which  the  FCM  is  a 
member; ''  or 

d.  For  FCMs  that  also  are  registered 
with  the  SEC  as  seciu-ities  brokers  or 
dealers,  the  amount  of  net  capital 
required  by  SEC  Rule  15c3-l(a).5 

In  addition  to  the  Commission's 
minimiun  capital  requirements,  FCMs 
also  are  subject  to  minimum  capital 
requirements  adopted  by  the  self- 
regulatory  organizations  ("SROs")  of 
which  they  are  members. ^  The  SROs' 
capital  requirements  are  required  to  be 
no  less  stringent  than  the  Commission's 
minimum  capital  requirement.^ 


'  7  U.S.C.  1  et  seq.  (2000). 


^Commission  regulations  may  be  found  at  17  CFR 
Ch.  1  (2002). 


^  In  addition.  FCMs  are  required  by  Rules  1.14 
and  1.15  to  maintain  and  to  provide  to  the 
Commission  certain  information  regarding  affiliated 
entities. 

"The  NFA  is  a  registered  futures  association  that 
has  adopted  minimum  capital  rules  for  its  member 
FCMs. 

=  17CFR240.15c3-l(a). 

•^Rule  1.3(ee)  deRnes  an  SRO  as  a  contract  market 
as  defined  in  Rule  1.3(h)  or  a  registered  futures 
association  under  section  17  of  the  Act. 

'  For  example,  New  York  Mercantile  Exchange 
("NYMEX")  Rule  9.21  requires  clearing  members  to 
maintain  minimum  net  capital  that  is  the  greater  of 
SS.OOO.OOO  or  the  minimum  capital  required  bv 
Rule  1.17.  r  t  J 


II 
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iThe  current  capital  rule  generally  has 
worked  well  as  a  measure  of  the 
mimmum  amoimt  of  capital  an  FCM 
needs  in  order  to  augment  the 
Segregated  Amount  to  provide 
protection  for  customer  funds  and  to 
meet  the  FCM's  responsibility  of 
maintaining  orderly  markets.  In  recent 
years,  however,  the  scope  of  and 
participants  in  the  commodity  business 
have  changed.  Trading  is  conducted  on 
a  24-hour  a  day  basis  on  markets 
worldwide.  FCMs  have  become 
significant  participants  in  this  global 
marketplace  as  evidenced  by  increasing 
numbers  of  U.S.  and  foreign  customers 
trading  on  U.S.  and  foreign  markets 
through  FCMs  and  the  increasing 
amount  of  customer  funds  held  by 
FCMs.8  The  tjrpes  of  participants  in  the 
marketplace  also  have  shifted  from 
primarily  agricultural  traders  to  highly 
sophisticated  money  managers  and 
financial  institutions  trading  a  wide 
variety  of  products,  with  the  greatest 
volume  of  trading  being  in  interest  rate 
and  stock  index  contracts. 

The  framework  for  the  current  capital 
rule  was  developed  in  1978  and  now 
should  be  modernized  to  reflect  these 
changes.  The  current  capital  rule  does 
factor  in  the  risk  inherent  in  the 
positions  carried  by  an  FCM  for  its 
customers'  accounts  to  the  extent  that 
the  amount  of  capital  required  is  based 
on  a  percentage  of  the  Segregated 
Amount,  which,  in  turn,  is  partly  a 
function  of  the  margin  (or  performance 
bond)  required  on  open  futiues  and 
option  positions.  There  are,  however,  a 
number  of  material  limitations  on  the 
current  method  used  to  calculate 
required  net  capital. 

A  primary  limitation  is  that  the 
Segregated  Amount  does  not  fully 
reflect  the  extent  to  which  an  FCM  is 
exposed  to  conunodity  positions  it 
carries  for  both  customers  and 
noncustomers.s  For  example,  the 
Segregated  Amount  does  not  include 
funds  held  by  an  FCM  on  behalf  of 
foreign-domiciled  customers  trading  on 
foreign  commodity  markets,  nor  does  it 
include  funds  held  by  an  FCM  on  behalf 
of  noncustomers  trading  on  either  U.S. 
or  foreign  futures  and  options  markets. 
Furthermore,  the  Segregated  Amount 
does  not  include  letters  of  credit 
deposited  as  margin  or  reflect  the 
additional  risks  posed  by  open  positions 


*  Based  upon  financial  reports  filed  with  the 
Conunission.  FCMs  held  on  behalf  of  their 
customers  approximately  $30  billion  as  of 
SepDember  1995  and  approximately  $69  billion  as 
of  April  2003. 

*  Noncustomer  accounts  are  defined  in  Rule 
1.17(b)(4)  and  generally  are  accounts  of  entities 
affiliated  with  the  FCM  and  the  accounts  of  certain 
employees  of  the  PCM. 


in  customer  accounts  that  liquidate  to  a 
deficit.  Finally,  calculating  minimum 
capital  as  a  percentage  of  the  Segregated 
Amount^ubjects  an  FCM  to  a  higher 
requirement  in  situations  where  the 
FCM  requires  additional  margin  from 
customers  or  carries  free  credit  balances 
for  its'customers,  despite  the  risk 
reducing  effect  of  holding  higher  levels 
of  customer  funds. 

To  address  the  concerns  noted  above 
and  to  conform  the  Commission's 
capital  requirements  to  those 
implemented  by  the  NFA,  two 
exchanges  and  a  clearing  organization, 
the  Commission  is  proposing  to  adopt  a 
minimum  capital  requirement 
calculated  as  a  percentage  of  the  margin 
required  on  all  domestic  and  foreign 
futures  and  option  accoimts  carried  by 
the  FCM  on  behalf  of  customers  and 
noncustomers,  instead  of  as  a 
percentage  of  the  Segregated  Amount. 

B.  Proposed  Risk-Based  Capital 
Requirement 

1.  Overview  of  the  Proposed  Risk-Based 
Capital  Computation 

Margin-based  (or  risk-based)  capital 
rules  have  been  adopted  and  put  into 
effect  by  the  Board  of  Trade  Clearing 
Corporation  ("BOTCC"),  Chicago  Board 
of  Trade  ("CBOT"),  Chicago  Mercantile 
Exchange  ("CME"),  and  NFA.  BOTCC, 
CBOT,  and  CME  adopted  risk-based 
components  to  their  respective 
minimum  capital  requirements  for 
clearing  member  firms  effective  January 
1,  1998.  NFA  adopted  a  risk-based 
capital  component  to  its  minimum 
capital  requirements  for  member  FCMs 
effective  October  31,  2000. 

Based  upon  the  effectiveness  of  these 
rules  as  implemented  at  these 
organizations,  the  U.S.  commodity 
exchanges  and  NFA,  through  the  Joint 
Audit  Committee  ("JAC"),  have 
requested  that  the  Commission  amend 
its  capital  rule  by  eliminating  the 
calculation  based  on  the  Segregated 
Amount  and  adopting  a  calculation 
based  on  the  required  maintenance 
margin  levels  for  customer  and 
noncustomer  futures  and  option 
positions  carried  by  an  FCM.'"  An 
additional  benefit  to  FCMs  of  adopting 
the  proposed  risk-based  capital 
requirement  is  that  it  would  simplify 
adjusted  net  capital  reporting 
requirements  for  FCMs.  Commission 
Rule  1.17  includes  among  the  categories 
from  which  an  FCM's  required  net 
capital  is  determined  "(tjhe  amount  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which 


'"The  JAC  is  comprised  of  representatives  of  the 
audit  and  financial  compliance  departments  of  the 
SROs. 


[the  FCM]  is  a  member."  Because  all 
registered  FCMs  that  handle  customer 
funds  are  required  to  be  members  of 
NFA,  the  NFA's  adoption  of  a  risk  based 
capital  requirement,  which  is  modeled 
on  the  requirement  implemented  by 
BOTCC,  CBT,  and  CME,  has  effectively 
required  ahnost  all  FCMs  to  perform 
adjusted  net  capital  computations  that    ' 
are  based  both  on  percentages  of 
maintenance  margin  levels  of  futvtres 
and  options  positions  and  on 
percentages  of  the  Segregated  Amount. 

U.S.  commodity  exchanges  and 
numerous  foreign  commodity  exchanges 
use  the  Standard  Portfolio  Analysis  of 
Risk  ("SPAN")  margining  system  for 
calculating  margin  requirements  on 
futures  and  option  positions.  SPAN  is  a 
system  developed  and  maintained  by 
the  CME  that  calculates  maintenance 
margin  levels  in  an  account  containing 
both  futures  and  option  positions  on  the 
basis  of  overall  portfolio  risk. 
Commodity  exchanges  attempt  to  set 
maintenance  margin  levels  that  exceed 
the  one-day  price  change  for  95  percent 
to  99  percent  of  the  trading  days  based 
upon  statistical  analyses  of  day-to-day 
price  changes  over  a  varied  niunber  of 
trading  days." 

The  SPAN  maintenance  margin  level 
has  two  components: 

1.  The  risk  component,  which  covers 
potential  futiue  losses  in  the  portfolio 
value.  Such  losses  would  include  a 
market  move  against  a  futures  position 
or  a  short  (written)  option;  and 

2.  The  equity  component  (option 
premium,  marked-to-the  market  daily), 
which  reflects  the  asset  represented  by 
long  option  positions  or  the  liability 
represented  by  short  (written)  option 
positions  in  the  portfolio. 

The  proposal  would  set  the  minimum 
capital  requirement  at  the  aggregate  of 
eight  percent  of  the  risk  maintenance 
margin  level  on  customer  accounts  and 
four  percent  of  the  risk  maintenance 
margin  level  on  noncustomer  accounts. 
The  equity  component  of  the  SPAN 
maintenance  margin  level  would  not  be 
included  in  the  capital  computation. 
Furthermore,  as  more  fully  discussed 
below,  the  risk  maintenance  margin 
imposed  on  long  option  positions  that 
were  not  hedging  other  futures  or  option 
positions  could  be  excluded  from  the 
computation.  Proprietary  (i.e..  firm- 
owned)  accounts  would  be  excluded 


"  For  more  detailed  information  on  the  SPAN 
margining  system,  see  the  report  Review  of 
Standard  Portfolio  Analysis  of  Risk  ("SPAN") 
Margin  System  as  implemented  by  the  Chicago 
Mercantile  Exchange.  Board  of  Trade  Clearing 
Corporation,  and  the  Chicago  Board  of  Trade, 
prepared  by  the  Commission's  Division  of  Trading 
and  Markets  and  issued  in  April  2001.  The  report 
is  available  on  the  Commission's  Web  site:  http:// 
www.cftc.gov.  " 
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from  the  risk-based  capital  computation, 
because  such  positions  ciurently  are 
included  in  the  calculation  of  adjusted 
net  capital  to  the  extent  that  uncovered 
proprietary  positions  result  in  a  charge 
or  "haircut"  to  net  capital  based  on 
clearinghouse  or  exchange  margin 
requirements. '2  The  proposed 
computation  will  hereinafter  be  referred 
to  as  "Risk-Based  Capital."? ' 

For  purposes  of  the  proposed  rule, 
"customer  accounts"  would  include  the 
account  of  any  customer  as  defined  by 
Rule  1.17(b)(2).  which  includes 
customers  as  defined  by  Rule  1.3(k), 
option  customers  as  defined  by  Rules 
1.3(jj)  and  32.1(c),  and  foreign  futures 
_and  foreign  option  customers  as  defined 
hy  Rule  30.1(c),  and  also  would  include 
the  accounts  of  foreign  customers 
trading  on  foreign  commodity 
exchanges.  The  term  "noncustomer 
account"  would  continue  to  be  defined 
by  Rule  1.17(b)(4)  as  an  account  that  is 
not  included  in  the  definition  of  either 
customer  or  proprietary  account  in  Rule 
1.17,  and  would  also  include 
noncustomer  accounts  for  foreign 
domiciled  persons  trading  on  foreign 
exchanges.  The  term  "noncustomer" 
generally  refers  to  accounts  of  entities 
affifiated  with  an  FCM,  including 
certain  employees  and  officers  of  an 
FCM. 

Generally,  there  is  no  risk  to  the  FCM 
associated  with  a  long  option  position 
because  the  maximum  potential  loss  is 
the  full  option  premium,  which  is 
required  to  be  paid  by  the  customer  at 


the  inception  of  the  transaction.  As 
previously  noted,  however,  SPAN 
computes  the  margin  for  an  account  on 
a  portfolio  basis  and  long  optioa 
positions  may  hedge  other  futvues  and 
option  positions  in  a  portfolio,  thereby 
reducing  the  total  margin  requirement 
on  the  portfolio.  Accordingly,  SPAN 
includes  a  risk  maintenance  margin 
component  for  long  option  positions  to 
protect  against  a  decrease  in  the  market 
value  of  long  options  that  may  be 
hedging  other  futures  and  option 
positions. 

The  propsal  would  permit  an  FCM  to , 
deduct  the  risk  maintenance  margin  on 
long  options  that  were  not  hedging  other 
futures  or  option  positions  from  the 
Risk-Based  Capital  computation.  The 
Commission,  however,  understands 
that,  under  current  back  office  operating 
procediu^s,  calculating  the  maintenance 
margin  on  specific  long  option  positions 
included  in  a  portfolio  may  require  a 
certain  amount  of  manual  processing, 
which  some  FCMs  may  wish  to  forgo  if 
the  amount  would  not  materially 
increase  their  minimum  capital 
requirement.  Accordingly,  the  rule  as 
proposed  would  not  prohibit  an  FCM 
from  including  the  risk  maintenance 
margin  for  long  options  that  do  not 
hedge  other  futures  and  option  positions 
in  its  Risk-Based  Capital  computation,  if 
it  elected  to  do  so. 

The  proposal  would  set  the  Risk- 
Based  Capital  requirement  at  eight 
percent  of  customer  risk  maintenance 
margin  and  four  percent  of  noncustomer 


risk  maintenance  margin,  which  are  the 
same  percentages  that  have  been 
implemented  under  the  existing 
exchange  and  NFA  risk-based  capital 
rules.  The  lower  four  percent  factor 
applied  to  risk  margin  requirements  in 
noncustomers'  accounts  is  based  upon 
the  beliefs  of  BOTCC,  CBT.  CME  and  the 
NFA  that  affiliates  and  employees  pose 
less  credit  risk  to  FCMs  and  the  clearing 
system. 

If  an  FCM  cannot  determine  the  risk 
margin  associated  with  cleared 
positions,  the  proposal  would  require 
the  firm  to  apply  the  specified 
percentages  to  the  total  margin  required 
by  the  exchange,  clearing  organization, 
other  futures  commission  merchant  or 
entity  for  the  customer  and 
noncustomer  positions  carried.  This 
would  be  consistent  with  the  approach 
taken  by  FCMs  today  for  futures  and 
option  positions  that  they  carry  that  are 
executed  on  foreign  contract  markets 
that  do  not  use  the  SPAN  margining 
system. 

2.  Accounts  Included  in  the  Risk-Based 
Net  Capital  Computation 

Calculations  of  minimum  required 
capital  imder  the  current  method  based 
on  the  Segregated  Amount  and  the 
proposed  Risk-Based  Capital  method 
would  differ  with  respect  to  the  types  of 
accounts  included  in  the  calculation. 
These  differences  are  summarized  in  the 
following  table. 


Are  the  following  types  of  accounts  factored  into  the  calculation  of  required  net  capital? 


U.S.-domiciled  customers  trading  on  U.S.  exchanges 

Foreign-domiciled  customers  trading  on  U.S.  exchanges 

US-domiciled  customers  trading  on  foreign  exchanges 

Foreign-domiciled  customers  trading  on  foreign  exchanges 

Accounts  liquidating  to  a  deficit 

Accounts  with  letters  of  credit  for  performance  bond 
Noncustomer  accounts  


Current  seg- 
regated amount 
capital 
requirement 


Proposed  risk- 
based  capital 
requirement 


Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 
Yes. 


The  proposed  Risk-Based  Capital 
computation  includes  several  types  of 
accoimts  that  affect  the  risk  to  an  FCM 
inherent  in  commodity  positions  carried 
by  its  customers  and  noncustomers,  and 
that  are  not  included  in  the  current 
Segregated  Amoimt  computation. 
Therefore,  the  Conunission  believes 
Risk-Based  Capital  may  reflect  the 
actual  risk  to  FCMs  better  than  the 
current  Segregated  Amount  calculation 
of  minimum  required  capital. 


"  See  Commission  Rule  1.17(c)(5)(x). 


Particularly,  the  proposed  Risk-Based 
Capital  computation  would  include 
futures  and  option  positions  carried  by 
an  FCM  for  noncustomers  trading  on 
U.S.  and  foreign  commodity  markets 
and  foreign-domiciled  customers 
trading  on  foreign  futxu^s  and  options 
markets,  none  of  which  currently  are 
included  in  the  minimum  capital 
computation. 

The  proposed  Risk-Based  Capital 
computation  also  would  include  the  risk 


"  The  Commission  also  would  amend  the 
financial  Form  1-FR-FCM  if  it  were  to  adopt  final 
rules  for  Risk-Based  Capital. 


maintenance  margin  on  open  futures 
and  option  positions  that  are  carried  in 
customer  and  noncustomer  accounts 
that  liquidate  to  a  deficit.  In  such 
situations,  an  FCM  is  required  to 
deposit  its  own  funds  into  the 
segregated  account  in  order  to  cover  the 
customer's  deficit.  However,  the  capital 
requirement  that  is  based  upon  the 
Segregated  Amount  does  not  reflect  the 
positions  of  the  customer  that  is  in 
deficit.  14 


"  In  computing  its  adjusted  net  capital,  an  PCM 
is  required  by  Rule  1.17(c)(2)(i)  to  exclude  bom 
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Finally,  customer  and  noncustomer 
accounts  margined  by  letters  of  credit 
would  be  included  in  the  Risk-Based 
Capital  computation  under  the  proposal. 
Such  accoimts  ciurently  have  no  effect 
on  a  firm's  capital  computation,  because 
a  letter  of  credit  is  not  included  in  the 


Segregated  Amount  imtil  the  letter  of 
credit  is  actually  drawn  upon. 

S.  Effect  of  Certain  Events  on  the  Risk- 
Based  Net  Capital  Requirement 

Certain  events  would  have  different 
effects  on  required  capital  under  a 


Segregated  Amount-based  capital 
requirement  as  compared  to  the 
proposed  Risk-Based  Capital 
requirement.  These  differences  are 
summarized  in  the  following  chart. 


Event 


Excess  margin  deposited  by  a  customer 

Excess  margin  withdrawn  by  customer 

Firm  increases  margin  required  from  a  cuslomer 


Exchange  increases  margin  requirements 


Customer  or  noncustomer  establishes  riskier  positions  (indicated  by  in- 
creased risk  margin  requirement  in  trading  account). 


Effect  on  net  capital  requirement 


Segregated  amount-tMsed 


Increase  

Decrease .., 

Increase    wfien    customer    deposits 

extra  margin.     . 
Increase   when   funds   are   collected 

from  customer. 
No  immediate  effect 


Proposed  risk-based  rule 


No  effect. 
1^  effect. 
No  effect. 

Immediate  increase. 

Immediate  IrKrease. 


Generally,  Risk-Based  Capital  bases 
required  levels  of  capital  on  the  risks 
inherent  in  the  futures  and  options 
positions  that  the  FCM  carries  for 
customers  and  noncustomers. 
Conversely,  the  Segregated  Amoimt 
computation  is  based  upon  the  amount 
of  funds  the  FCM  is  required  to 
s^regate  or  secure  on  behalf  of  its 
customers  trading  on  U.S.  and  foreign 
commodity  markets.  Thus,  an  FCM  that 
collects  additional  funds  bom  its 
customer  as  a  cushion  for  an  increase  in 
the  market  risks  posed  by  the  customer's 
portfolio  is  required  by  Commission 
rules  to  maintain  a  higher  amount  of 
capital,  even  though  such  additional 
funds  reduce  the  FCM's  overall 
exposure  to  a  default  by  such  customer. 
In  contrast,  an  FCM  that  does  not 


require  a  customer  to  deposit  additional 
margin  would  not  have  an  increase  in 
its  capital  requirement,  even  though  the 
firm  may  be  more  exposed  to  an 
increase  in  the  market  risk  associated 
with  the  customer's  portfolio.  The 
proposed  Risk-Based  Capital 
computation,  which  is  based  upon  a 
percentage  of  the  risk  maintenance 
margin  on  a  portfolio  of  positions, 
would  require  the  FCM  to  have  higher 
minimum  capital  when  the  market  risks 
associated  with  positions  in  the 
portfolio  increases  regardless  of  whether 
the  FCM  collected  additional  margin 
from  the  customer.  Excess  customer 
funds  or  margin  held  by  an  FCM  would 
continue  to  be  protected  and  regulated 
imder  the  Commission's  segregation 
requirements. 


4.  Impact  of  Adopting  Risk-Based 
Capital 

There  were  169  registered  FCMs  as  of 
April  30,  2003,  of  which  75  also  were 
registered  securities  brokers  or  dealers 
with  the  SEC.  The  required  regulatory 
capital  for  these  169  firms  reflects  an 
increase  of  more  than  $389  million,  on 
a  net  basis,  as  a  result  of  replacing 
adjusted  net  capital  requirements  that 
are  currently  based  on  the  Segregated 
Amoimt  with  the  risk-based  capital 
requirements  that  are  currently 
implemented  by  BOTCCXBT,  CME  and 
the  NFA.  The  following  cnart  details  the 
net  increase  for  both  sole  FCMs  and 
dually-registered  firms. 


Number  of  FCMs  also  registered  as  BDs  with  SEC: 

1 19 

2 

1 54 

Total:  75 

Number  of  FCMs  not  registered  as  BDs  with  SEC" 
17 

|24 : :.:::::::::: 

'53 

Total:  94 


Effect  of  risk-based  capital  on  total  capital  requirement 


Increase  ... 
Decrease  . 
No  change 

Increase  ... 
Decrease  . 
No  change 


Total  for  all  firms 


$244,688,814 

($415,526) 

0 


$171,045,445 

($25,476,295) 

0 


Of  the  75  dually-registered  FCMs,  19 
had  an  increase  in  their  minimimi 
capital  requirements  totaling 
approximately  $245  million.  Two  firms 
realized  a  reduction  in  minimiun  net 
capital  requirements  totaling 
approximately  $416,000.  The  minimiun 
net  capital  for  54  firms  did  not  change. 
The  minimum  capital  requirement  for 
these  54  firms  was  determined  by  SEC 


curre 


T9nf  assets  the  balance  of  any  customer  account 
that  liquidates  to  a  deficit  or  contains  a  debit  ledger 


rules  or  the  Commission's  $250,000 
minimum. 

Of  the  94  FCMs  that  were  not  dual 
registrants,  17  had  a  higher  minimum 
capital  requirement  totaling 
approximately  $171  million  under  Risk- 
Based  Capital  than  imder  the  Segregated 
Amount  requirement.  Minimum  capital 
requirements  decreased  by 
approximately  $25  million  for  24  sole 
FCMs.  Fifty-three  FCMs  had  no  change 


balance  and  such  customer  fails  to  answer  a  margin 


in  their  minimum  capital  requirements 
with  the  adoption  of  Risk-Based  Capital. 
These  53  firms  were  subject  to  the 
Commission's  $250,000  minimum. 

in.  Capital  Charge  for  Undermargined 
Accounts 

Commission  Rule  1.17(c)(5)(viii) 
requires  an  FCM  to  take  a  capital  charge 
for  any  customer  account  that  is 
undermargined  if  the  margin  call  issued 


call  or  request  for  other  deposits  within  one 
business  day. 
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to  the  customer  has  not  been  answered 
by  the  third  business  day  following  the 
issuance  of  the  call.  Rule  1.17(c)(5)(ix) 
similarly  requires  a  capital  charge  for 
noncustomer  accoimts  if  a  noncustomer 
fails  to  answer  a  margin  call  by  the 
second  business  day  following  the 
issuance  of  the  call.  When  first  adopted, 
these  rules  allowed  collection  periods  of 
five  business  days  for  customer 
accounts  and  foiu-  business  days  for 
noncustomer  accounts  following  the 
issuance  of  a  margin  call  before  a  capital 
charge  had  to  be  taken.  In  1980.  the 
number  of  days  was  reduced  to  three 
business  days  for  customer  accounts 
and  two  business  days  for  noncustomer 
accounts  in  recognition  of  the  increased 
use  of  electronic  communication  for 
issuing  and  collecting  margin  calls. '^ 

The  Commission  is  now  proposing  to 
reduce  the  collection  period  before  a 
capital  charge  would  have  to  be  taken  to 
one  business  day  following  the  issuance 
of  a  margin  call  for  both  customer  and 
noncustomer  accounts.  The  Commission 
is  making  this  proposal  in  recognition 
of:  (i)  The  advancements  in  electronic 
communications  and  the  ability  to 
transfer  funds  electronically  which 
allow  market  participants  to  more  easily 
meet  a  margin  call;  (ii)  the  increase  in 
the  number  of  products  offered  on 
futiu-es  markets  since  1980.  and  the 
higher  volatility  associated  with  some  of 
these  products;  and  (iii)  the  expansion 
in  the  scope  of  FCM  operations, 
including  outside  of  the  United  States. 
In  addition,  the  Commission  believes 
the  proposed  amendment  is  consistent 
with  the  proposal  to  adopt  a  Risk-Based 
Capital  computation. 

An  effective  margining  system  is  a  key 
component  of  a  soimd  financial  risk 
management  system.  Such  financial  risk 
management  should  include  a 
correlation  between  the  time  permitted 
for  margin  collection  and  the 
performance  bonds  or  risk  margin  levels 
established  for  each  contract.  Because 
the  Commission  is  proposing  minimiun 
capital  requirements  based  on  a 
percentage  of  risk  maintenance  margin 
required,  not  collected,  a  corresponding 
change  to  the  allowed  collection  period 
for  margin  deficiencies  is  being 
proposed. 

As  noted  previously,  the  SPAN 
margining  system  is  intended  to  resuh 
in  a  level  of  maintenance  margin  that  is 


"45  FR  79416  (December  1, 1980).  Under  the 
current  rule,  if  a  customer  account  first  experiences 
a  margin  deficiency  on  Monday,  the  FCM  would 
issue  a  margin  call  to  the  customer  on  Tuesday.  If 
the  margin  call  had  not  been  answered  by  tije  close 
of  business  on  Friday,  the  FCM  would  be  required 
to  take  a  capital  charge  for  its  capital  computation 
as  of  Friday  for  the  amount  of  the  margin  deficiency 
on  Monday. 


expected  to  cover  the  probable  one-day 
price  move  for  a  particular  futures  or 
option  contract  95  percent  to  99  percent 
of  the  time.  Because  price  moves  of  that 
magnitude  do  not  occur  each  day,  the 
Commission  believes  it  is  appropriate  to 
allow  an  FCM  a  reasonable  period  of 
time  to  collect  the  margin  calls  ft-om 
customers  and  noncustomers  prior  to 
imposing  a  capital  charge.  However, 
with  the  increased  use  of  electronic 
communications  and  electronic  funds 
transfers,  an  FCM  should  be  able  to 
minimize  the  risks  inherent  in  an 
account  that  has  become 
undermargined.  Reducing  the  period  of 
time  for  collection  to  one  business  day 
from  the  date  the  margin  call  was  issued 
for  the  piupose  of  taking  charges  against 
net  capital  would  reflect  the  additional 
risk  posed  by  a  longer  collection  time 
than  is  necessary  to  transfer  funds  using 
ciurent  technology.  It  would  also  serve 
as  an  additional  incentive  to  FCMs  to 
issue  margin  calls  and  to  collect  margin 
promptly.  An  example  of  when  a  margin 
charge  would  have  to  be  taken  is  as 
follows:  on  Monday  a  customer's  or 
noncustomer's  account  becomes 
luidermargined  for  the  first  time;  the 
FCM  makes  a  call  to  the  customer  or 
noncustomer  for  additional  margin  on 
Tuesday;  if  the  margin  deficiency  is  not 
collected  by  the  close  of  business 
Wednesday,  then  any  capital 
computation  prepared  as  of  the  close  of 
business  Wednesday  would  include  a 
capital  chaise  for  the  margin  deficiency. 

IV.  Financial  Reporting  Requirements 
for  FCMs  and  IBs 

A.  Introduction 

FCMs  and  IBs  are  required  to  be  in 
compliance  with  the  net  capital  rule  at 
all  times  and  to  be  able  to  demonstrate 
that  compliance  whenever  requested  to 
do  so.  Such  close  monitoring  and 
awareness  of  capital  positions  is 
necessary  in  the  high  risk,  high 
volatility  futiu-es  trading  business. 
Likewise,  a  sound  financial  surveillance 
program  recognizes  the  need  to  monitor 
the  financial  condition  of  an  FCM  or  IB 
through  the  regular  collection  of 
financial  information.  The  Commission 
is  proposing  several  amendments  to 
Rules  I.IC,  1.12, 1.16  and  1.18  that:  (i) 
Reflect  advances  in  technology  that 
permit  more  rapid  reporting,  (ii) 
increase  regulatory  efficiency  by 
harmonizing  reporting  requirements 
imder  comparable  Commission  and  SEC 
rules,  (iii)  promote  direct  supervision  of 
FCMs  and  IBs  by  SROs  subject  to 
Commission  oversight,  and  (iv) 
streamline  the  Conunission's  reporting 
requirements  by  eliminating 
unnecessary  filings.  The  proposed 


streamlined  procedures  and  filing 
requirements  are  consistent  with  the 
oversight  role  envisioned  for  the 
Commission  under  the  Commodity 
Futures  Modernization  Act  of  2000 
("CFMA")  which  includes  among  its 
stated  piuposes  "to  transform  the  role  of 
the  [Commission]  to  oversight  of  the 
futiu^s  market"  and  "to  streamline  and 
eliminate  unnecessary  regulation  for  the 
commodity  futures  exchanges  and  other 
entities  regulated  imder  the  Commodity 
Exchange  Act".>e 

B.  Monthly  Filing  of  Financial  Reports 
by  FCMs 

The  Conunission  conducts-  its 
monitoring  of  the  financial  condition  of 
FCMs  both  directly  and  through 
coordination  with  the  SROs.  Pursuant  to 
Commission  Rule  1.52,  an  SRO  must 
adopt,  submit  for  Commission  approval, 
and  thereafter  enforce  minimum 
financial  and  related  reporting 
requirements  for  its  member  FCMs. 

Commission  Rule  1.10  requires  an 
FCM  to  file  an  imaudited  Form  1-FR- 
FCM  report  on  a  quarterly  basis  with  the 
Commission  and  with  its  designated 
self-regulatory  organization  ("DSRO").'^ 
FCMs  that  also  are  registered  as 
seciuities  brokers  or  dealers  may  elect  to 
file,  in  lieu  of  a  Form  1-FR-FCM,  a 
copy  of  their  unaudited  Financial  and 
Operational  Combined  Uniform  Single 
Report  imder  the  Seciuities  and 
Exchange  Act  of  1934,  Part  II  or  Part  HA 
("FOCUS  Report").i«  FCM  financial 
reports  must  be  filed  with  the 
Commission  and  with  an  FCM's  DSRO 
within  17  business  days  of  the  end  of 
the  fiscal  quarter. 

The  Commission  is  proposing  to 
amend  Rule  1.10  to  require  each  FCM  to 
file  an  imaudited  Form  1-FR-FCM  or 
FOCUS  Report  with  the  Commission 
and  with  the  FCM's  DSRO  as  of  the  end 
of  each  month,  including  the  FCM's 
fiscal  year  end.  The  FCM  would  be 
required  to  file  the  financial  reports 
within  17  business  days  of  the  end  of 
each  month. 

When  the  Commission  initially 
adopted  its  financial  reporting  rules, 
quarterly  reporting  by  FCMs  was 
determined  to  be  sufficient  for  adequate 
and  timely  monitoring  of  the  FCM's 
financial  condition.  Commodity 
exchanges  and  NFA,  however,  have 


'"Section  2  of  the  CFMA,  Pub.  L.  106-554, 
Appendix  E,  1 14  Stat.  2763  (2000). 

' '  The  DSRO  is  the  self-regulatory  organization 
that,  pursuant  to  Commission  Rule  1.52,  is 
primarily  responsible  for  monitoring  an  FCM's 
compliance  with  minimum  financial  and  related 
reporting  requirements,  receiving  and  reviewing  an 
FCM's  financial  reports,  and  auditing  the  FCM's 
books  and  records. 

"•  The  requirements  for  the  FOCUS  Report  are  set 
forth  in  SEC  Rule  17a-5. 
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since  recognized  the  need  for  more 
frequent  filing  of  financial  information 
by  FCMs  due  to  the  substantial  increase 
in  the  volume  of  business  conducted  in 
the  futures  and  options  markets  and  the 
high  volatility  of  the  markets  in  which 
FCMs  operate.  The  NFA  and  CME 
currently  require  FCMs  for  which  they 
are  DSRO  to  file  financial  reports  on  a 
monthly  basis. ^^  Because  the 
Commission  receives  copies  of  all 
financial  reports  filed  at  the  SRO  level, 
for  most  FCMs  the  Commission  already 
receives  monthly  financial  reports. 

The  Commission  believes  it  is 
appropriate  to  amend  its  rules  to  require 
FCMs  to  report  their  financial  Condition 
monthly.  Monthly  filing  would  permit 
doser  financial  surveillance  for  any 
remaining  entities  that  file  quarterly, 
and  would  be  consistent  with  the  rules 
of  the  SROs  that  have  already  caused 
monthly  reporting  to  be  widely 
required.  More  frequent  reporting 
allows  SROs  and  the  Commission  to 
identify  adverse  financial  trends  sooner 
than  is  possible  with  quarterly  filing.  In 
addition,  since  most  FCMs  currently  file 
monthly  financial  reports  with  their 
DSRO,  a  Commission  regulation 
requiring  FCMs  to  file  monthly  financial 
reports  with  the  Commission  and  with 
the  applicable  DSRO  should  pose 
minimal  additional  burden  on  FCMs. 
Furthermore,  an  FCM's  preparation  of  a 
monthly  financial  report  would  satisfy 
its  requirement  to  prepare  a  monthly  net 
capital  computation  imder  Rule  1.18.2° 

C  Requirements  for  Oath  or  Affirmation 
Filed  With  Form  1-FR 

The  Commission  also  is  proposing  to 
ease  Form  1-FR  filing  requirements  for 
FCMs  and  IBs  by  expanding  the  list  of 
persons  from  whom  the  Commission 
would  accept  the  oath  or  affirmation 
that  is  required  by  Rule  1.10{d)(4).2i 
Pursuant  to  this  rule,  the  individual 
providing  the  oath  or  affirmation  attests 
to  the  truth  and  accuracy  of  the 
information  provided  in  the  Form  1-FR, 
to  the  best  knowledge  and  belief  of  the 
individual.  The  oath  or  affirmation  must 
be  provided  by  one  of  the  following 
individuals:  If  the  FCM  or  IB  is  a  sole 


«»  Section  1(b)  of  NFA  Rulebook  and  CME  Rule 
97DC.1. 

^'•Rule  1.18(b)  requires  an  FCM  to  prepare  and  to 
maintain  a  formal  computation  of  its  net  capital  as 
of  the  close  of  business  each  month.  The  formal  net 
capital  computation  must  be  completed  within  17 
business  days  of  the  end  of  the  month. 

"Not  all  IBs  file  a  Form  1-FR-IB.  An  IB  that 
operates  pursuant  to  an  FCM  guarantee  agreement 
that  satisfies  the  requirements  of  Rule  1.10(h)  is 
exempt  from  filing  the  form,  which  otherwise 
would  be  required  firom  the  IB  piu^uant  to  Rule 
1.10(b)(2)(i).  Generally,  at  least  two-thirds  of 
registered  IBs  operate  pursuant  to  a  guarantee 
agreement. 


proprietorship,  the  sole  proprietor;  if  the 
FCM  or  IB  is  a  partnership,  a  general 
partner;  or  if  the  FCM  or  IB  is  a 
corporation,  the  chief  executive  officer 
or  chief  financial  officer.  22 

The  list  of  individuals  that  appears  in 
Rule  1.10(d)  also  appears  in  other 
Commission  regulations  that  designate 
permitted  signatories  for  required  filings 
by  commodity  pool  operators  ("CPOs") 
and  commodity  trading  advisers 
("CTAs").  The  Commission  recently  has 
issued  a  release  that  proposes  to  revise 
these  rules  for  CPOs  and  CTAs,  as  the 
"existing  list  may  be  unnecessarily 
restrictive  in  that  it  leaves  no  room  for 
other  organizational  structures  under 
which  CPOs  and  CTAs  operate — e.g.. 
limited  liability  companies.  "23  The  list 
in  Rule  1.10(d)(4)  similarly  does  not 
address  all  organizational  structures 
under  which  FCMs  and  IBs  operate.  The 
Commission  is  therefore  proposing  to 
amend  the  rule  to  provide  that  the  oath 
or  affirmation  may  be  made  by  either  (i) 
a  representative  duly  authorized  to  bind 
the  FCM  or  IB,  or,  (ii)  if  the  FCM  or  IB 
also  is  registered  with  the  SEC  as  a 
securities  broker  or  dealer,  a 
representative  authorized  to  file  the 
FOCUS  Report  for  the  broker  or  dealer 
under  SEC  Rule  17a-5  (17  CFR  240.17a- 
5). 

D.  Extensions  of  Time  To  File 
Unaudited  and  Audited  Financial 
Reports 

Commission  Rule  1.10(f)(1)  provides 
that  if  an  FCM  or  IB  determines  that  it 
cannot  file  its  unaudited  Form  1-FR 
prior  to  the  due  date,  it  may  file  an 
application  with  the  Commission  for  an 
extension  of  time  to  a  specified  date, 
which  may  not  be  more  than  90  days 
after  the  original  due  date.  The  FCM  or 
IB  also  is  required  to  file  a  copy  of  the 
application  for  extension  with  its  DSRO. 

In  addition  to  imaudited  filings. 
Commission  Rule  1.10  also  requires  that 
FCMs  and  IBs  file  audited  financial 
statements  and  schedules  on  an  annual 
basis.  To  request  an  extension  of  time 
for  filing  the  annual  audited  financial 
report,  the  FCM  or  IB  may  file  an 
application  with  the  Commission 
pursuant  to  Commission  Rule  1.16(f). 
Notice  of  the  application  must  be  filed 
by  the  FCM  or  IB  with  its  DSRO. 

Several  exchanges  have  adopted  rules 
or  procedures  to  process  requests  from 


2^  Rule  1.10(d)(4)  also  provides  that  in  the  case  of 
a  Form  1-FR  filed  with  the  Commission  via 
electronic  transmission,  such  transmission  must  be 
accompanied  by  the  (Commission-assigned  Personal 
Identification  Number  of  the  authorized  signer  and 
such  Personal  Identification  Number  will  constitute 
and  become  a  substitute  for  the  manual  signature 
of  the  authorized  signer  for  the  purpose  of  making 
the  oath  or  affirmation. 

23  68  FR  12622  (March  17,  2003). 


their  member  FCMs  for  extensions  of 
time  to  file  unaudited  financial 
statements.  In  addition,  in  1993  the  SEC 
amended  its  rules  to  provide  authority 
to  the  designated  examining  authority 
("DEA")  of  a  broker  or  dealer  to  grant 
or  deny  a  request  for  extension  of  time 
to  file  its  unaudited  FOCUS  Report.^* 
This  has  resulted  in  some  requests  for 
filing  extensions  be;ng  reviewed  and 
acted  upon  by  the  Commission,  DSRO 
staff  and  DEA  staff. 

The  Commission  proposes  to  provide 
greater  clarity  and  uniformity  to  this 
area  by  amending  Rules  1.10(f)  and 
1.16(f).  The  amended  rules  would 
provide  that  the  DSRO  of  an  FCM  or  IB 
may  approve  an  application  for  an 
extension  of  time  to  file  an  unaudited  or 
audited  financial  report,  provided  that 
the  FCM  or  IB  files  with  the 
Commission  a  copy  of  its  DSRO's 
written  approval  or  denial  of  the  request 
to  extend  the  time  for  filing  the  Form 
1-FR.  A  registrant  must  file  a  copy  of  its 
application,  and  a  copy  of  any  notices 
it  receives  fix)m  the  designated  self 
regulatory  organization  to  approve  or 
deny  its  application,  with  the  regional 
office  of  the  Commission  where  the 
FCM  or  IB  is  required  to  file  its 
unaudited  or  audited  financial 
statements. 

The  Commission  also  is  proposing 
that  if  the  FCM  or  IB  also  is  registered 
as  a  securities  broker  or  dealer  with  the 
SEC  (a  "dual  registrant")  and  has  filed 
with  its  DEA  a  request  for  an  extension 
of  time  to  file  its  unaudited  monthly 
FOCUS  Report  or  audited  annual 
financial  statements,  no  separate 
application  to  its  applicable  DSRO 
would  be  required,  but  the  dual 
registrant  would  be  required  to  file  with 
its  DSRO  and  the  Commission  a  copy  of 
the  application  made  to  the  FCM's  or 
IB's  DEA.  Immediately  upon  the  DEA's 
approval  or  denial  of  the  request  to 
extend  the  time  for  filing  the  unaudited 
monthly  FCDCUS  Reports  or  audited 
annual  financial  statements,  the  dual 
registrant  would  be  required  to  file  a 
copy  of  such  approval  or  denial  with  the 
Commission  and  its  DSRO. 

E.  Change  in  Fiscal  Year  End 

Commission  Rule  1.10(e)  provides 
that  an  FCM  or  IB  must  continue  to  use 
its  elected  fiscal  year,  imless  a  change 
is  approved  upon  written  application  to 
the  Commission  and  a  notice  of  the 
change  is  filed  with  the  FCM's  or  IB's 
DSRO.  The  Commission  generally  has 
approved  such  applications  provided 
that  the  applicant  files  certified 
financial  statements  within  15  months 
of  the  as  of  date  of  its  last  certified 


"58  FR  45838  (August  31,  1993). 
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financial  statements  and  the  certified 
financial  statements  cover  the  full 
period  fit)m  the  as  of  date  of  the 
previous  certified  financial  statements. 
In  addition,  SEC  rules  provide  for  DEA 
approval  in  connection  with  changes  to 
the  fiscal  year  or  "as  of  date  for  the 
annual  audited  financial  statements  of  a 
broker  or  dealer.  ^^ 

The  Commission  is  proposing  to 
amend  Rule  1.10(e)  to  provide  that  a 
DSRO  may  approve  an  FCM's  or  IBs 
application  for  a  change  in  fiscal  year, 
provided  that  the  FCM  or  IB  files  with 
the  Commission  a  copy  of  its 
application,  and  also  files  a  copy  of  its 
DSRO's  written  approval  or  denial  of  a 
change  in  fiscal  year  end,  in  order  to 
permit  Commission  staff  to  know  when 
certified  annual  financial  reports  are  to 
be  filed.26  The  Commission  also  is 
proposing  that  any  dual  registrant  that 
has  filed  a  notice  or  application  with  its 
DEA  to  request  a  change  to  its  fiscal  year 
or  "as  of  date  would  not  need  to  file 
a  separate  application  with  its  DSRO, 
but  the  dual  registrant  would  need  to 
file  with  its  DSRO  and  the  Commission 
a  copy  of  the  notice  or  application  filed 
by  the  registrant  with  its  DEA.  Further, 
immediately  upon  the  approval  or 
denial  of  the  request  to  change  the  dual 
registrant's  fiscal  year  or  "as  of  date, 
the  dual  registrant  would  be  required  to 
file  a  copy  of  such  approval  or  denial 
with  the  Commission  and  its  DSRO. 

F.  Filings  by  Introducing  Brokers  of 
Form  1-FR  With  NFA 

Commission  Rule  1.10(b)  requires  an 
IB  to  file  with  the  Commission  and  with 
NFA  on  a  semiannual  basis  an 
unaudited  Form  1-FR-IB,  or  its  FOCUS 
Report  if  the  IB  is  also  registered  with 
the  SEC  as  a  seciu-ities  broker  or  dealer. 
The  IBs  are  required  to  file  the 
imaudited  financial  reports  within  17 
business  days  of  the  as  of  date  of  the 
reports. 

The  Commission  ciurently  has  direct 
access  to  a  database  maintained  by  NFA 
that  includes  the  financial  information 
reported  by  IBs  on  a  Form  1-FR-IB  or 
FDCUS  Report.  Therefore,  the 
Commission  is  proposing  to  amend  Rule 


''SEC  Rule  17a-5(m)  requires  that  a  securities 
broker  or  dealer  notify  its  DEA  and  the  SEC  offices 
located  in  Washington.  DC  and  the  region  where  the 
broker  or  dealer  has  its  principal  place  of  business 
"in  the  event  any  broker-dealer  finds  it  necessary 
-to  change  its  fiscal  year."  The  notice  must  contain 
a  detailed  explanation  for  the  change,  and  any 
change  in  the  "as  of  date  for  the  annual  audit 
financial  statements  must  be  approved  by  the  DEA  ' 
under  SEC  Rule  17a-5(d)(l)(i). 

2»Rule  1.10(b)(l)(ii)  requires  that  FCMs  file 
reports  that  are  "as  of  the  close  of  its  fiscal  year" 
and  filed  "no  later  than  90  days  after  the  close"  of 
the  fiscal  year,  or,  if  the  FCM  is  also  registered  as 
a  securities  broker  or  dealer,  no  later  than  the  60 
day  period  provided  under  SEC  Rule  17a-5(d)(5). 


1.10(c)  to  provide  that  an  IB  must  file 
an  unaudited  Form  1-FR-IB  solely  with 

NFA.27 

Furthermore,  the  Commission  invites 
comment  on  whether,  and  imder  what 
conditions,  it  should  amend  its  rules  to 
permit  IBs  to  file  annual  certified 
financial  statements  solely  with  NFA. 
NFA  would  input  the  financial 
information  into  the  database  and 
would  provide  copies  of  the  annual 
reports  to  the  Commission  upon  request. 

V.  Early  Warning  Requirements 

Commission  Rule  1.12  requires  an 
FCM  to  file  notices  and  meet  other 
requirements  if  certain  predefined 
financial  events  occiu  that  may  raise 
concerns  regarding  the  FCM's  ability  to 
continue  its  normal  operations  and  to 
safeguard  customer  fimds.  The 
requirements  in  Rule  1.12  are  generally 
referred  to  as  "early  warning 
requirements." 

A.  Adjusted  Net  Capital  That  Is  Below 
the  Early  Warning  Level 

An  FCM  whose  adjusted  net  capital 
falls  below  a  level  specified  in  Rule 
1.12(b),  the  early  warning  level,  is 
required  to  meet  the  notice  and  monthly 
filing  requirements  that  are  set  forth  in 
1.12(b)(4).28  The  FCM  must  file  written 
notice  within  five  business  days  with 
the  Commission  and  its  DSRO,  and  the 
FCM  must  also  file  a  Form  1-FR-FCM 
or  FOCUS  Report  as  of  the  close  of 
business  for  the  month  in  which  the 
FCM's  adjusted  net  capital  is  less  than 
the  required  early  warning  level.  Rule 
1.12(b)  further  requires  the  PCM  to 
continue  to  file  monthly  Forms  1-FR- 
FCM  or  FOCUS  Reports,  as  opposed  to 
filing  quarterly  reports  that  would 
ordinarily  be  required  under  Rule  1.10, 
until  the  end  of  a  period  of  three 
successive  months  during  which  the 
adjusted  net  capital  of  the  FCM  remains 


''The  proposed  amendment  will  be  similar  to 
existing  provisions  in  1.10(c)  that  provide  that 
guarantee  agreements  need  be  filed  solely  with  the 

NFA. 

'*The  level  of  adjusted  net  capital  that  is  required 
under  Rule  1.1  Z(b)  equals  tha  greatest  of  the 
following: 

a.  $375,000; 

b.  Six  percent  of  the  Segregated  Amount.'less  the 
market  value  of  options  purchased  by  customers  for 
which  the  full  premiums  have  been  paid; 

c.  150  percent  of  the  amount  of  adjusted  net 
capital  required  by  a  registered  fiitures  association 
pf  which  the  FCM  is  a  member;  or 

d.  for  FCMs  that  also  are  registered  with  SEC  as 
securities  brokers  or  dealers,  the  amount  of  net 
capital  required  by  SEC  Rule  17a-ll(b). 

The  Commission  is  proposing  a  technical 
amendment  to  Rule  1.12(b)  to  correct  the  reference 
to  SEC  Rule  17a-ll(b),  which  the  SEC  has 
redesignated  as  17a-ll(c).  58  FR  37655  (July  13 
1993.) 


at  a  level  equal  to  or  greater  than  the 
earlv  warning  level. 

The  Commission  is  proposing  to 
eliminate  the  monthly  filing 
requirement  in  Rule  1.12(b),  because 
this  provision  will  become  unnecessary 
if  Rule  1.10  is  amended  to  require  that 
all  FCMs  file  monthly  financial  reports 
with  the  Commission  and  with  their 
DSRO.  The  Commission  also  is  retaining 
the  requirement  under  Rule  1.12(b)  that 
the  FCM  provide  notice  to  the 
Commission  and  to  the  firm's  DSRO  that 
its  adjusted  net  capital  has  fallen  below 
150  percent  of  its  minimum  capital 
requirement.  In  addition,  the 
Commission  is  proposing  to  amend  Rule 
1.12(b)  to  provide  that  the  early  warning 
notice  be  filed  with  the  Commission  and 
with  the  firm's  DSRO  within  24  hours, 
instead  of  within  five  business  days. 
This  amendment  would  make  the 
Commission's  rule  consistent  with  the 
SEC's  early  warning  rule,  which  also 
requires  that  notice  be  provided 
promptly,  within  24  hoiu-s.^s 

The  JAC  has  requested  that  the 
Commission  eliminate  the  early  warning 
requirement  since  FCMs  will  be 
required  to  file  monthly  financial 
reports  under  the  amended  rules.  The 
Commission,  however,  is  concerned  that 
eliminating  the  early  warning  notice 
requirement  will  diminish  the  DSRO's 
and  Commission's  ability  to  react 
promptly  to  potential  financial  crises  at 
an  FCM  that  has  experienced  a  decrease 
in  capital.  The  Commission,  however, 
invites  interested  parties  to  comment  on 
this  aspect  of  the  proposal,  including  on 
whether  the  150  percent  early  warning 
level  is  appropriate  or  whether  it  should 
be  adjusted  or  eliminated. 

B.  Failure  To  Maintain  Current  Books 
and  Records  and  of  Material 
Inadequacy  in  Internal  Accounting 
Controls 

Rule  1.12(c)  requires  an  FCM  or  IB  to 
notify  the  Commission  if  it  fails  to 
maintain  current  books  and  records  that 
it  is  required  to  keep  pursuant  to 
Commission  regulations.  The  FCM  or  IB 
must  give  such  notice  on  the  same  day 
that  the  event  occurs  that  causes  it  to 
not  maintain  current  books  and  records. 
The  notice  must  specify  the  books  and 
records  that  have  not  been  made  or  that 
are  not  current.  The  FCM  or  IB  also  is 
required  to  file  a  written  report  setting 
forth  the  steps  taken,  or  that  are  being 
taken,  to  correct  the  situation  within 
five  business  days  of  filing  the  initial 
notice. 

Rule  1.12(d)  requires  an  FCM  or  IB  to 
notify  the  Commission  within  three 
business  days  of  discovering  or  being 


»SEC  Rule  17a-ll(c),  (17  CFR  240. 17a-l  1(c)). 
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nlotified  by  an  independent  public 
accountant  of  a  material  inadequacy  in 
its  accounting  system,  internal 
apcoimting  controls,  procedures  for 
safeguarding  customer  and  firm  assets, 
or  other  systems.  The  FCM  or  IB  also  is 
required  to  file  a  written  report  setting 
forth  the  steps  taken,  or  that  are  being 
taken,  to  correct  the  material 
inadequacy  within  five  business  days  of 
tl;ie  original  notice. 

I  The  Commission  is  proposing  to 
atoend  Rule  1.12(c)  and  (d)  so  that  the 
time  frames  for  reporting  a  failure  to 
maintain  current  books  and  records  and 
for  reporting  a  material  inadequacy  in 
accounting  systems  are  consistent  with 
the  time  frames  established  by  SEC  rules 
for  securities  brokers  and  dealers.  The 
Commission  and  SEC  have  attempted,  to 
the  extent  possible,  to  develop  capital 
and  financial  reporting  rules  that  are 
consistent  in  order  to  simplify  and  to 
clarify  the  rules  and  procedures  for 
firms  that  are  dually-registered  as 
securities  brokers  or  dealers  and  FCMs 
or  IBs.  SEC  Rule  17a-ll(d)  and  (e)  are 
analogous  to  Commission  Rule  1.12(c) 
and  (d).  SEC  Rule  17a-ll(d),  however, 
requires  a  broker  or  dealer  to  transmit 
within  48  hoius  a  report  to  the  SEC 
stating  what  the  broker  ot  dealer  has 
done  or  is  doing  to  correct  the  situation 
that  has  caused  it  to  fail  to  maintain 
current  books  and  records.  SEC  Rule 
17a-ll(e)  requires  a  broker  or  dealer  to 
notify  the  SEC  within  24  hoius  of 
discovering  a  material  inadequacy  in  its 
accounting  systems  and  to  transmit  a 
report  to  the  SEC  within  48  hours  of 
such  discovery. 

The  Commission  believes  that 
financial  surveillance  would  be 
improved  if  all  FCMs  and  IBs,  whether 
dual  registrants  or  not,  were  required  to 
file  notices  with  the  Commission  in 
accordance  with  the  earlier  thresholds 
required  by  the  SEC.  The  time  fi-ames  in 
the  Commission's  rules  were  adopted  in 
1978  and  have  not  been  amended  since 
then  to  reflect  advances  in  technology 
that  may  help  eiisure  more  prompt 
reporting.  The  Commission  further 
believes  that  FCMs  and  IBs  and  brokers 
and  dealers  would  benefit  if  the 
Commission's  and  SEC's  rules  were 
harmonized  so  that  the  same  time 
frames  apply  for  compliance  with  both 
agencies. 

VI.  Equity  Capital  and  Subordinated 
Agreements 

The  Commission  also  is  proposing  to 
make  conforming  changes  to  Rule 
1.17(e)  and  Rule  1.17(h),  as  these  rules 
also  include  adjusted  net  capital 
requirements  that  are  based  upon 
p«t:entages  of  the  Segregated  Amount. 


Pursuant  to  these  rules,  an  FCM  ^  must 
maintain  adjusted  net  capital  in  excess 
of  its  minimum  adjusted  net  capital 
requirement  in  order  to  undertake  or 
avoid  imdertaking  certain  actions  in 
connection  with  the  FCM's  equity 
capital  and  subordination  agreements.^' 
Thus,  for  example.  Rule  1.17(e) 
prohibits  the  withdrawal  of  equity 
capital  from  an  FCM  if,  among  other 
conditions,  the  FCM's  adjusted  net 
capital  after  giving  effect  to  such 
withdrawds  would  be  less  than  the 
greatest  of: 

a.  120  percent  of  the  minimum  dollar 
amount  in  1.17(a)(l)(i)(A)  or 
(a)(l){ii)(A):32 

b.  Six  percent  of  the  Segregated 
Amount; 

c.  120  percent  of  the  amoimt  of 
adjusted  net  capital  required  by  a 
registered  futures  association  of  which 
the  FCM  is  a  member;  or 

d.  For  FCMs  that  also  are  registered 
with  the  SEC  as  seciuities  brokers  or 
dealers,  the  amount  of  net  capital 
required  by  SEC  Rule  15c3-l(e). 

Similarly,  several  paragraphs  of  Rule 
1.17  that  address  subordination 
agreements— (h){2){vi){C)  (restricting 
reductions  of  the  unpaid  principal 
balance  under  a  seemed  demand  note 
subject  to  a  subordination  agreement); 
{h){2)(vii)(A)  (restricting  prepayments) 
and  (B)  (restricting  special 
prepayments);  33  (h)(2)(viii)(A) 


^°  Both  FCMs  and  IBs  must  maintain  specified 
levels  of  adjusted  net  capital  for  purposes  of  the 
actions  that  are  either  restricted  or  required  under 
Regulations  1.17(e)  and  1.17(h).  Only  FCMs, 
however,  are  required  to  include  in  their  capital 
computations  the  funds  that  FCMs  are  required  to 
segregate  and  set  aside  for  the  FCMs'  customers. 
The  discussion  in  this  proposal  is  therefore  limited 
to  FCMs,  since  the  proposed  change  relates  to 
adjusted  net  capital  computations  that  are  based  on 
funds  required  to  be  segregated  and  set  aside  for  the 
FCMs'  customers. 

''  Subordination  agreements  that  meet  the 
requirements  of  Rule  1.17(h)  will  be  deemed 
"satisfactory  subordination  agreements,"  thus 
permitting  an  FCM,  pursuant  to  Rule  1.17(c)(4)(i), 
to  exclude  the  subordinated  debt  that  is  governed 
by  these  agreements  as  liabilities  when  computing 
net  capital. 

'^  The  Commission  redesignated  paragraph 
(a)(l)(ii)(A)  of  Rule  1.17  as  paragraph  (a)(l)(iii)(A) 
in  2001.  66  FR  53510  (October  23,  2001).  The 
Commission  therefore  also  proposes  a  technical 
amendment  to  Rule  1.17(e)  to  correct  the  reference 
to  1.17(a)(l)(ii)(A)  to  read  1.17(a)(l)(iii)(A). 

"  "Special  prepayments"  is  the  term  used  by  the 
rule  for  prepayments  made  under  revolving 
subordinated  agreements.  Because  revolving 
agreements  may  permit  prepayments  at  any  time, 
such  payments  ordinarily  would  conflict  with  Rule 
1.17(h)(2)(vii)  (prohibiting  prepayment  within  one 
year  of  the  date  upon  which  the  governing 
subordination  agreement  became  effective.)  In  1982, 
the  Commission  determined  that  special 
prepayments  would  be  acceptable  if  subject  to 
various  conditions,  including  a  higher  level  of 
adjusted  net  capital  (10  percent  of  segregated  funds) 
than  is  required  for  prepayments  that  are  subject  to 
the  one-year  restriction  (7  percent  of  segregated 
funds.)  47  FR  22352  (May  24, 1982). 


(requiring  suspension  of  repayment); 
0i)(3)(ii)  (requiring  notice  of  maturity  or 
accelerated  maturity)  and  (h)(3)(v) 
(restricting  use  of  temporary 
subordinations) — also  include  adjusted 
net  capital  calculations  that  refer  to 
specified  percentages  of  the  Segregated 
Amount. 3''  The  required  percentages 
range  from  six  percent  to  ten  percent,  all 
of  which  exceed  the  percentage  (four 
percent)  applied  to  the  Segregated 
Amoimt  for  purposes  of  the  minimum 
adjusted  net  capital  requirement  under 
Rule  1.17(a). 

The  Commission  therefore  is 
proposing  to  amend  paragraphs  (e)  and 
(h)  of  Rule  1.17  to  conform  to  the  risk- 
based  capital  requirement  that  the 
Commission  is  proposing  for  Rule 
1.17(a).  The  proposed  amendments  to 
paragraphs  (e)  and  (h)  of  Rule  1.17 
,  would:  (i)  Eliminate  calculations  based 
on  the  Segregated  Amount:  (ii)  adopt 
calculations  based  on  the  required 
margin  for  customer  and  noncustomer 
futures  and  option  positions  carried  by 
an  FCM;  and  (iii)  apply  percentage 
requirements  that  reflect  the  same 
proportional  increase  currently  required 
imder  1.17(e)  and  (h).  Thus,  for 
example,  where  Rule  1.17(e)  included  a 
calculation  based  upon  six  percent  of 
the  Segregated  Amount,  the 
Commission  proposes  to  eliminate  this 
calculation  and  require  150  percent  of 
the  Risk-Based  Capital  amount  that  the 
Commission  is  proposing  for  FCMs 
under  Rule  1.17(a)(1)(B). 

The  Commission  also  is  proposing  to 
"grandfather"  in  agreements  that,  prior 
to  the  effective  date  of  the  proposed 
amendments,  have  been  determined  to 
be  satisfactory  subordination 
agreements  pursuant  to  Rule  1.17(h). 
The  Commission  is  proposing  to  amend 
paragraph  (h)(3)(vii)  of  Rule  1.17  to 
provide  that  any  such  agreement  would 
continue  to  be  deemed  satisfactory  imtil 
its  maturity,  so  long  as  the  agreement  is 
not  amended  or  renewed.  If  for  any 
reason  the  agreement  is  amended  or 
renewed,  such  amended  or  renewed 
agreement  must  comply  with  Rule  1.17 
as  amended.  35 


"  The  cited  paragraphs  contain  references  to 
1.17(a)(l)(ii)(A),  which  has  been  redesignated.  (See 
discussion  in  footnote  31  of  this  release.)  The 
Commission  is  proposing  a  technical  amendment  to 
change  the  reference  to  read  as  1.17(a)(l)(iii)(A). 

3*  Rule  1.17(h)(3)(vii)  presently  applies  to 
satisfactory  subordination  agreements  that  were 
entered  into  prior  to  the  date  that  Rule  1.17(h)  first 
became  effective  (December  20,  1978).  The 
Commission  provided  a  period  of  up  to  five  years 
for  such  agreements  to  come  into  compliance  with 
Rule  1.17(h),  and  this  period  has  long  since  expired. 
The  Commission  therefore  is  also  proposing 
technical  amendments  to  eliminate  provisions  in 
Rule  1.17(h)(3)(viii)  that  are  appUcable  to 

Continued 
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Vn.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
("RFA"),  5  U.S.C.  601  et  seq.,  requires 
that  agencies,  in  proposing  rules, 
consider  the  impact  of  those  rules  on 
small  businesses.  The  Commission 
previously  has  established  certain 
definitions  of  "small  entities"  to  be  used 
by  the  Commission  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA.3«  The 
Commission  has  determined  previously 
that  FCMs  are  not  small  entities  for  the 
purpose  of  the  RFA.^^  With  respect  to 
IBs,  the  Commission  has  determined  to 
evaluate  within  the  context  of  a 
particular  rule  proposal  whether  all  or 
some  IBs  would  be  considered  "small 
entities"  for  purposes  of  the  Regulatory 
Flexibility  Act  and,  if  so,  to  analyze  the 
economic  impact  on  IBs  of  any  such 
rule  at  that  time.^s  Several  of  the 
proposed  amendments  would  apply  to 
FCMs  only  and  therefore  would  have  no 
economic  impact  on  IBs  (proposed 
amendments  to  Regulations  1.12(b), 
1.17(a),  1.17(c),  1.17(e)  and  1.17(h)).  The 
proposed  amendments  to  Regulations 
1.10,  1.16  and  1.18  would  reduce 
reporting  requirements  applicable  to 
IBs,  because  financial  reports  that  the  IB 
must  now  file  with  both  the 
Commission  and  the  NFA  would  be 
filed  with  the  NFA  only.  Proposed 
amendments  to  Regulation  1.12,  which 
would  shorten  reporting  time  frames  to 
the  same  periods  required  by 
comparable  SEC  rules,  should  have  no 
economic  impact  on  an  IB  that  is  also 
registered  as  a  securities  broker  or 
dealer  with  SEC.  Moreover,  the 
advances  in  technology  since  1978 
would  reduce  the  effect,  if  any,  of  the 
proposed  Rule  1.12  amendments  on 
those  IBs  that  are  not  registered  with  the 
SEC.  Therefore,  the  Chairman,  on  behalf 
of  the  Conunission,  hereby  certifies, 
pursuant  to  5  U.S.C.  605(b),  that  the 
action  proposed  to  be  taken  herein  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  The  Commission  invites  the 
public  to  comment  on  the  significance 
of  the  economic  impact  of  the  proposed 
rules,  if  any,  on  IBs. 

B.  Paperwork  Reduction  Act 

The  proposed  rulemaking  includes 
information  collection  requirements  as  a 
result  of  the  proposed  amendment  to 
Regulation  1.10,  which  would  require 


satisEactory  subordination  agreements  that  were 
entered  into  prior  to  December  20. 1978. 

»47  FR  18618  (April  30,  1982). 

"47  FR  at  18619. 

>*47FR  at  18618, 18620. 


FCMs  to  prepare  and  file  unaudited 
financial  reports  on  a  monthly  rather 
than  a  quarterly  basis.  The  Paperwork 
Reduction  Act  of  1995  ("PRA")  as 
imposes  certain  requirements  on  federal 
agencies  (including  the  Commission)  in 
connection  with  their  conducting  or 
sponsoring  any  collection  of 
information  as  defined  by  the  PRA. 
Pursuant  to  the  PRA,  the  Commission 
has  submitted  a  copy  of  this  section  to 
the  Office  of  Management  and  Budget 
("OMB")  for  its  review. 

Collection  Of  Information.  (Regulations 
and  Forms  Pertaining  to  the 
Financial  Integrity  of  the 
Marketplace,  OMB  Control  Number 
3038-0024.) 

FCMs  currently  prepare  and  file 
quarterly  unaudited  financial  reports 
under  Rule  1.10,  and  they  also  prepare 
and  file  monthly  capital  computations 
imder  Rule  1.18.  Under  the  proposed 
amendment  to  Rule  1.10,  FCMs  would 
file  imaudited  financial  reports  on  a 
monthly  basis,  which  would  also  satisfy 
the  existing  monthly  reporting 
requirement  of  Rule  1.18.  The 
Commission  has  therefore  determined 
that  the  proposed  amendments  to  Rule 
1.10  and  Rule  1.18  would  increase  by 
537  hours  the  total  annual  reporting 
burden  associated  with  the  above- 
referenced  collection  of  information, 
which  has  been  approved  previously  bv 
OMB. 

The  estimated  burden  of  the  proposed 
amendments  to  Rule  1.10  and  Rule  1.18 
was  calculated  as  follows: 

The  burden  associated  with  Rule  1.10 
is  expected  to  be  5,577  hours  as  a  result 
of  the  proposed  amendmen*  to  Rule 
1.10,  which  represents  an  increase  of 
3,687  hours; 

Estimated  number  of  respondents: 
169. 

Reports  annually  by  each  respondent: 
12. 

Total  annual  responses:  2,028. 

Estimated  average  number  of  hours 
per  response:  2.75. 

Annual  reporting  burden:  5,577. 

The  existing  bvuden  associated  with 
Commission  Rule  1.18  is  expected  to 
decline  to  zero  as  a  result  of  the 
proposed  amendment  to  Rule  1.18, 
wlych  represents  a  decrease  of  3,150 
hours. 

Copies  of  the  information  collection 
submission  to  OMB  are  available  from 
the  CFTC  Clearance  Officer,  1155  21st 
Street.  NW.,  Washington,  DC  20581 
(202)  418-5160.  The  Commission 
considers  comments  by  the  public  on 
this  proposed  collection  of  information 
in — 


•44  U.S.C  3507(d). 


Evaluating  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Commission,  including 
whether  the  information  will  have  a 
practical  use; 

Evaluating  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
Enhancing  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

Minimizing  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  should  contact 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503, 
Attn:  Desk  Officer  of  the  Commodity 
Futures  Commission.  OMB  is  required 
to  make  a  decision  concerning  the 
collection  of  information  contained  in 
these  proposed  regulations  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  its  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Commission  on  the  proposed 
regulations. 

C.  Cost-Benefit  Analysis 

Section  15(a)  of  the  Act,  as  amended 
by  section  119  of  the  CFMA,  requires 
the  Commission  to  consider  the  costs 
and  benefits  of  its  action  before  issuing 
a  new  regulation  under  the  Act.  By  its 
terms,  section  15(a)  as  amended  does 
not  require  the  Commission  to  quantify 
the  costs  and  benefits  of  a  new 
regulation  or  to  determine  whether  the 
benefits  of  the  regulation  outweigh  its 
costs.  Rather,  section  15(a)  simply 
requires  the  Commission  to  "consider  , 
the  costs  and  benefits"  of  its  action. 

Section  15(a)  of  the  Act  further 
spedfies  that  costs  and  benefits  shall  be 
evaluated  in  light  of  five  broad  areas  of 
market  and  public  concern:  protection 
of  market  participants  and  the  public; 
efficiency,  competitiveness,  and 
financial  integrity  of  futures  markets; 
price  discovery;  sound  risk  management 
practices;  and  other  pubUc  interest 
considerations.  Accordingly,  the 
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Commission  could  in  its  discretion  give 
greater  weight  to  any  one  of  the  five 
enumerated  areas  and  could  in  its 
discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

The  proposed  rulemaking  consists  of 
several  proposed  amendments  to 
regulations  pertaining  to  the  minimiun 
financial  and  related  reporting 
requirements  for  FCMs  and  IBs.*"  The 
Commission  is  considering  the  costs 
and  benefits  of  these  various  proposed 
rules  in  light  of  the  specific  provisions 
|f  section  15(a)  of  the  Act,  as  follows: 

1.  Protection  of  market  participants 
and  the  public.  The  proposed 
amendments  to  reporting  requirements 
provide  the  benefit  of  aiding  the 
Commission  and  DSROs  to  monitor  the 
financial  condition  of  futiues 
intermediaries  and  to  protect  the 
customers  of  those  firms  and  the 
markets.  The  Commission  anticipates 
that  the  costs  of  compliance  with  the 
proposed  reporting  requirements  would 
be  minimized  by  proposed  amendments 
to  streamline  filing  requirements.  In 
addition,  the  proposed  rules  would 
"grandfather"  in  existing  satisfactory 
subordination  agreements,  meaning  that 
FCMs  or  IBs  would  incur  no  costs  to 
comply  with  proposed  amendments  to 
Rule  1.17,  unless  such  agreements 
would  be  amended  or  renewed  for  other 
reasons. 

2.  Efficiency  and  competition.  As 
stated  above,  the  Commission 
anticipates  that  the  proposed 
amendments  will  benefit  efficiency  by 
eliminating  duplicate  filings  and 
otherwise  streamlining  reporting 
requirements  for  FCMs  and  IBs.  The 
proposed  amendments  should  have  no 
effect,  fi-om  the  standpoint  of  imposing 
costs  or  creating  benefits,  on 
competition  in  the  futiues  and  options 
markets. 

3.  Financial  integrity  of  futures 
markets  and  price  discovery.  The 
proposed  amendments  contribute  to  the 
benefit  of  ensuring  that  FCMs  and  IBs 
can  meet  their  financial  obligations  to 
customers  and  other  market 
participants,  thus  contributing  to  the 
financial  integrity  of  the  futures  and 
options  markets  as  a  whole.  The 


""Section  4f(b)  of  the  Act  prohibits  persons  from 
becoming  registered  as  FCMs  or  IBs  if  they  do  not 
meet  the  minimum  financial  requirements  set  forth 
in  aither  the  Commission's  regulations  or  in  such 
Commission-approved  requirements  as  may  be 
estabhshed  by  the  contract  markets  and  derivatives 
transaction  execution  facilities  of  vtrhich  the  FCM  or 
IB,  is  a  member. 


proposed  amendments  should  have  no 
effect,  fi-om  the  standpoint  of  imposing 
costs  or  creating  benefits,  on  the  price 
discovery  function  of  such  markets. 

4.  Sound  risk  management  practices. 
The  proposed  capital  standards  seek  to 
reflect  appropriately  the  level  of  risk 
that  different  activities  and  obligations 
of  FCMs  and  IBs  may  pose  to  their 
financial  condition.  The  proposed 
amendments  may  therefore  contribute  to 
the  sound  risk  management  practices  of 
futures  intermediaries. 

5.  Other  public  interest 
considerations.  The  Commission  also 
believes  that  the  proposed  rules  are 
beneficial  in  that  they  harmonize 
Commission  and  SEC  rules  with  respect 
to  time  frames  for  reporting  conditions 
that  may  be  potentially  adverse  to  the 
financial  condition  of  the  FCM  or  IB. 

After  considering  these  factors,  the 
Commission  has  determined  to  propose 
the  amendments  discussed  above.  The 
Commission  invites  public  comment  on 
its  appHcation  of  the  cost-benefit 
provision.  Commenters  also  are  invited 
to  submit  any  data  that  they  may  have 
quantifying  the  costs  and  benefits  of  the 
proposal  with  their  comment  letters. 

List  of  Subjects  in  17  CFR  Part  1 

Brokers,  Commedity  futures. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  presented  above,  17 
CFR  Part  1  is  proposed  to  be  amended 
as  follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  5,  6,  6a,  6b,  6c, 
ed.  6e,  6f,  6g.  6h.  6i.  6j,  6k,  61.  6ni,  6n,  60, 
6p,  7,  7a,  7b,  8.  9. 12,  12a,  12c.  13a,  13a-l, 
16. 16a.  19,  21.  23.  and  24.  as  amended  by 
the  Commodity  Futures  Modernization  Act  of 
2000.  Appendix  E  of  Pub.  L.  No.  106-554, 
114  Stat.  2763  (2000). 

2.  Section  1.10  is  proposed  to  be- 
amended  by: 

a.  Adding  the  word  "monthly"  before 
the  words  "financial  reports"  and 
removing  the  parenthetical  phrase  in 
paragraph  (b)(l)(ii); 

b.  Removing  the  last  sentence  of 
paragraph  (e)(1);  and 

c.  Removing  paragraph  (f)(2)  and 

d.  Revising  paragraphs  (b)(l)(i), 
(b)(2)(i),  (c).  (d)(4).  (e)(2),  and  (fXD  to 
read  as  follows: 

§1.10    Financial  reports  of  futures 
commission  merchants  and  introducing 
brolters. 


(b)  Filing  of  financial  reports.  (l)(i) 
Except  as  provided  in  paragraphs  (b)(3) 
and  (h)  of  this  section,  each  person 
registered  as  a  futures  commission 
merchant  must  file  a  Form  1-FR-FCM 
as  of  the  close  of  business  each  month. 
Each  Form  1-FR-FCM  must  be  filed  no 
later  than  17  business  days  after  the  date 
for  which  the  report  is  made. 
****** 

(2)(i)  Except  as  provided  in 
paragraphs  (b)(3)  and  (h)  of  this  section, 
and  except  for  an  introducing  broker 
operating  piusuant  to  a  guarantee 
agreement  which  is  not  also  a  securities 
broker  or  dealer,  each  person  registered 
as  an  introducing  broker  must  file  a 
Form  1-FR-IB  semiannually  as  of  the 
middle  and  the  close  of  each  fiscal  year 
unless  the  introducing  broker  elects,   . 
pursuant  to  paragraph  (e)(1)  of  this 
section,  to  file  a  Form  1-FR-IB 
semiannually  as  of  the  middle  and  the 
close  of  each  calendar  year.  Each  Form 
1-FR-IB  must  be  filed  no  later  than  17 
business  days  after  the  date  for  which 
the  report  is  made. 
***** 

(c)  Where  to  file  reports.  (1)  A  report 
filed  by  an  introducing  broker  piu-suant 
to  paragraph  (b)(2)(i)  of  this  section 
need  be  filed  only  with,  and  will  be 
considered  filed  when  received  by,  the 
National  Futxires  Association.  Other 
reports  provided  for  in  this  section  will 
be  considered  filed  when  received  by 
the  regional  office  of  the  Commission 
with  jurisdiction  over  the  state  in  which 
the  registrant's  principal  place  of 
business  is  located  (except  that  a 
registrant  under  the  jurisdiction  of  the 
Commission's  Western  Regional  Office 
must  file  such  reports  with  the 
Southwestern  Regional  Office)  and  by 
the  designated  self-regulatory 
organization,  if  any;  and  reports 
required  to  be  filed  by  this  section  by  an 
applicant  for  registration  will  be 
considered  filed  when  received  by  the 
National  Futures  Association  and  by  the 
regional  office  of  the  Commission  with 
jurisdiction  over  the  state  in  which  the 
applicant's  principal  place  of  business 
is  located  (except  that  an  applicant 
under  the  jurisdiction  of  the 
Commission's  Western  Regional  Office 
must  file  such  reports  with  the 
Southwestern  Regional  Office). 

(2)  Any  report  filed  pursuant  to 
paragraph  (b)(1),  (b)(2),OT  (b)(4)  of  this 
section  or  §  1.12(a)  which  need  not  be 
certified  in  accordance  with  §  1.16  may 
be  submitted  to  the  Commission  in 
electronic  form  using  a  Commissign- 
assigned  Personal  Identification 
Number,  and  otherwise  in  accordance 
with  instructions  issued  by  the 
Commission,  if  the  futures  commission 
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merchant,  introducing  broker  or  a 
designated  self-regulatory  organization 
has  provided  the  Commission  with  the 
means  necessary  to  read  and  to  process 
the  information  contained  in  such 
report. 

(3)  Any  guarantee  agreement  entered 
into  between  a  futures  commission 
merchant  and  an  introducing  broker  in 
accordance  with  the  provisions  of  this 
section  need  be  filed  only  with,  and  will 
be  considered  filed  when  received  by, 
the  National  Futures  Association. 

(d)  *   *   * 

(4)  Attached  to  each  Form  1-FR  filed 
pursuant  to  this  section  must  be  an  oath 
or  affirmation  that  to  the  best  knowledge 
and  belief  of  the  individual  making  such 
oath  or  affirmation  the  information 
contained  in  the  Form  1-FR  is  true  and 
correct.  The  oath  or  affirmation  must  be 
made  by: 

(i)  a  representative  duly  authorized  to 
bind  the  applicant  or  registrant;  or 

(ii}  if  the  registrant  or  applicant  is 
registered  with  the  Seciuities  and 
Exchange  Commission  as  a  securities 
broker  or  dealer,  by  the  representative 
authorized  under  §240.1 7a-5  of  this 
title  to  file  for  the  securities  broker  or 
dealer  its  Financial  and  Operational 
Combined  Uniform  Single  Report  under 
the  Securities  Exchange  Act  of  1934, 
part  II  or  part  IIA.  In  the  case  of  a  Form 
1-FR  filed  via  electronic  transmission  in 
accordance  with  procedures  established 
by  the  Commission,  such  transmission 
must  be  accompanied  by  the 
Commission-assigned  Personal 
Identification  Number  of  the  authorized 
signer  and  siich  Personal  Identification 
Number  will  constitute  and  become  a 
substitute  for  the  manual  signature  of 
the  authorized  signer  for  the  piupose  of 
making  the  oath  or  affirmation  referred 
to  in  this  paragraph. 

(e)  *  *  * 

(2)  (i)  A  registrant  must  continue  to 
use  its  elected  fiscal  year,  calendar  or 
otherwise,  unless  a  change  in  such  fiscal 
year  has  been  approved  piusuant  to  this 
paragraph  (e)(2). 

(ii)  A  registrant  may  file  with  its 
designated  self-regulatory  organization 
an  application  to  change  its  fiscal  year, 
a  copy  of  which  the  registrant  must  file 
with  the  Commission.  The  application 
shall  be  approved  or  denied  in  writing 
by  the  designated  self  regulatory 
organization.  The  registrant  must  file 
immediately  wfth  the  Commission  a 
copy  of  any  notice  it  receives  ft-om  the 
designated  self  regulatory  organization 
to  approve  or  deny  the  registrant's 
application  to  change  its  fiscal  year.  A 
written  notice  of  approval  shall  become 
effective  upon  the  filing  by  the 
registrant  of  a  copy  with  the 
Commission,  and  a  written  notice  of 


denial  shall  be  effective  as  of  the  date 
of  the  notice. 

(iii)  A  registrant  that  is  registered  with 
the  Securities  and  Exchange 
Commission  as  a  secmities  broker  or 
dealer  may  file  with  its  designated  self- 
regulatory  organization  copies  of  any 
notice  or  application  filed  with  its 
designated  examining  authority, 
pursuant  to  §240.1 7a-5(d)(l)(i")  of  this 
title,  for  a  change  in  fiscal  year  or  '"as 
of  date  for  its  annual  audited  financial 
statement.  The  registrant  must  also  file 
immediately  with  the  designated  self 
regulatory  organization  and  the 
Commission  copies  of  any  notice  it 
receives  fi-om  its  designated  examining 
authority  to  approve  or  deny  the 
registrant's  request  for  change  in  fiscal 
year  or  "as  of  dat^.  Upon  the  receipt 
by  the  designated  self-regulatory  * 

organization  and  the  Commission  of 
copies  of  any  such  notice  of  approval, 
the  change  in  fiscal  year  or  "as  of  date 
referenced  in  the  notice  shall  be  deemed 
approved  under  this  paragraph  (e)(2). 

(iv)  Any  copy  that  under  this 
paragraph  (e)(2)  is  required  to  be  filed 
with  the  Commission  shall  be  filed  with 
the  regional  office  of  the  Commission 
with  jurisdiction  over  the  state  in  which 
the  registrant's  principal  place  of 
business  is  located  (except  that  such  a 
notice  of  approval  for  a  registrant  under 
the  jurisdiction  of  the  Commission's 
Western  Regional  Office  must  be  filed 
with  the  Commission's  Southwestern 
Regional  Office),  and  any  copy  or 
application  to  be  filed  with  die 
designated  self-regulatory  organization 
shall  be  filed  at  its  principal  place  of 
business. 

(f)  Extension  of  time  for  filing 
uncertified  reports.  (1)  In  the  event  a 
registrant  finds  that  it  cannot  file  its 
Form  1-FR,  or,  in  accordance  with 
paragraph  (h)  of  this  section,  its 
Financial  and  Operational  Combined 
Uniform  Single  Report  under  the 
Securities  Exchange  Act  of  1934,  part  II 
or  part  IIA  (FOCUS  report),  for  any 
period  within  the  time  specified  in 
paragraphs  {b)(l)(i)  or  (b)(2)(i)  of  this 
section  without  substantial  undue 
hardship,  it  may  request  approval  for  an 
extension  of  time,  as  follows: 

(i)  A  registrant  may  file  with  its 
designated  self-regulatory  organization 
an  application  for  extension  of  time,  a 
copy  of  which  the  registrant  must  file 
with  the  Commission.  The  application 
shall  be  approved  or  denied  in  writing 
by  the  designated  self-regulatory 
organization.  The  registrant  must  file 
immediately  with  the  Commission  a 
copy  of  any  notice  it  receives  from  the 
designated  self  regulatory  organization 
to  approve  or  deny  the  registrant's 
request  for  extension  of  time.  A  written 


notice  of  approval  shall  become 
effective  upon  the  filing  by  the 
registrant  of  a  copy  with  the 
Commission,  and  a  written  notice  of 
denial  shall  be  effective  as  of  the  date 
of  the  notice. 

(ii)  A  registrant  that  is  registered  with 
the  Securities  and  Exchange 
Commission  as  a  securities  broker  or 
dealer  may  file  with  its  designated  self- 
regulatory  organization  a  copy  of  any 
application  that  the  registrant  has  filed 
with  its  designated  examining  authority, 
pursuant  to  §240.1 7-a5(l)(5)  of  this 
title,  for  an  extension  of  time  to  file  its 
FOCUS  report.  The  registrant  must  also 
file  immediately  with  the  designated 
self-regulatory  organization  and  the 
Commission  copies  of  any  notice  it 
receives  from  its  designated  examining 
authority  to  approve  or  deny  the 
requested  extension  of  time.  Upon 
receipt  by  the  designated  self-regulatory 
organization  and  the  Commission  of 
copies  of  any  such  notice  of  approval, 
the  requested  extension  of  time 
referenced  in  the  notice  shall  be  deemed 
approved  under  this  paragraph  (f)(1). 

(iii)  Any  copy  that  under  this 
paragraph  (f)(1)  is  required  to  be  filed 
with  the  Commission  shall  be  filed  with 
the  regional  office  of  the  Commission 
with  jurisdiction  over  the  state  in  which 
the  registrant's  principal  place  of 
business  is  located  (except  that  a 
registrant  under  the  jurisdiction  of  the 
Commission's  Western  Regional  Office 
must  file  the  required  copies  with  the 
Commission's  Southwestern  Regional 
Office)  (See  §  1.16(f)  for  extension  of  Ule 
time  for  filing  certified  financial 
statements.) 

3.  Section  1.12  is  proposed  to  be 
amended  by: 

a.  Revising  paragraphs  (b)(1),  (b)(2), 
(b)(4),  (c)  and  (d),  and 

b.  Removing  the  words  "telegraphic 
or"  fi-om  paragraphs  (e),  (f)(1),  (f)(2). 
(f)(3),  (f)(4),  (f)(5)(i),  and  (h)  to  read  as 
follows: 

§1.12.    Maintenance  of  minimum  financial 
requirements  by  futures  commission 
merchants  and  introducing  brolcers. 

(b)*  *  * 

(1)  150  percent  of  the  minimiun  dollar 
amount  required  by  paragraph 
(a)(l)(i)(A)of§l.i7: 

(2)  150  percent  of  the  amount 
required  by  paragraph  (a)(l)(i)(B)  of 
§1.17; 

(3)  *   *   * 

(4)  For  securities  brokers  or  dealers, 
the  amount  of  net  capital  specified  in 
Rule  17a-ll{c)  of  the  Securities  and 
Exchange  Commission  (17  CFR 

240. 17a-l  1(c)),  must  file  vmtten  notice 
to  that  effect  as  set  forth  in  paragraph  (i) 
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of  this  section  within  twenty-four  (24) 
hoiu's  of  such  event. 

d(c)  If  an  applicant  or  registrant  at  any 
me  fails  to  make  or  keep  current  the 
books  and  records  required  by  these 
regulations,  such  applicant  or  registrant 
must,  on  the  same  day  such  event 
occurs,  provide  facsimile  notice  of  such 
fact,  specifying  the  books  and  records 
which  have  not  been  made  or  which  are 
not  current,  and  within  forty-eigh*  (48) 
hours  after  giving  such  notice  file  a 
written  report  stating  what  steps  have 
been  and  are  being  taken  to  correct  the 
situation. 

I  (d)  Whenever  any  applicant  or 
registrant  discovers  or  is  notified  by  an 
independent  public  accountant, 
pursuant  to  §  1.16(e)(2)  of  this  chapter, 
of  the  existence  of  any  material 
inadequacy,  as  specified  in  §  1.16(d)(2) 
of  this  chapter,  such  applicant  or 
registrant  must  give  facsimile  notice  of 
such  material  inadequacy  within 
twenty-four  (24)  hours,  and  within 
forty-eight  (48)  hours  after  giving  such 
notice  file  a  written  report  stating  what 
steps  have  been  and  are  being  taken  to 
correct  the  material  inadequacy. 

4.  Section  1.16  is  proposed  to  be 
amended  by: 

la.  Revising  paragraph  (f)(1),  and 

b.  Removing  paragraph  (f)(2)  and 
redesignating  paragraph  (f)(3)  as 
paragraph  (f)(2).  as  follows: 

§1.16.    Qualifications  and  reports  of 
accountants. 

*  I       *        *        *        * 

'(f)  Extension  of  time  for  filing  audited 
reports.  (1)  In  the  event  a  registrant 
finds  that  it  cannot  file  its  certified 
financial  statements  and  schedules  for 
any  year  within  the  time  specified  in 
§  1.10  without  substantial  undue 
hardship,  it  may  request  approval  for  an 
extension  of  time,  as  follows: 

(i)  A  registrant  may  file  with  its 
designated  self-regulatory  organization 
an  application  for  extension  of  time,  a 
copy  of  which  the  registrant  must  file 
with  the  Commission.  The  application 
shall  be  approved  or  denied  in  writing 
by  the  designated  self-regulatory 
organization.  The  registrant  must  file 
immediately  with  the  Commission  a 
copy  of  any  notice  it  receives  fi-om  the 
designated  self  regulatory  organization 
to  approve  or  deny  the  registrant's 
request  for  extension  of  time.  A  written 
notice  of  approval  shall  become 
effective  upon  the  filing  by  the 
registrant  of  a  copy  with  the 
Commission,  and  a  written  notice  of 
denial  shall  be  effective  as  of  the  date 
of  the  notice. 

(ii)  A  registrant  that  is  registered  with 
the  Seciuities  and  Exchange 
Commission  as  a  secxuities  broker  or 


dealer  may  file  with  its  designated  self 
regulatory  organization  a  copy  of  any 
application  that  the  registrant  has  filed 
with  its  designated  examining  authority, 
pursuant  to  §240.1 7-a5(7)(l)  of  this 
title,  for  an  extension  of  time  to  file 
audited  annual  financial  statements. 
The  registrant  must  also  file 
immediately  with  the  designated  self- 
regulatory  organization  and  the 
Commission  copies  of  any  notice  it 
receives  fit)m  its  designated  examining 
authority  to  approve  or  deny  the 
requested  extension  of  time.  Upon 
receipt  by  the  designated  self-regulatory 
organization  and  the  Commission  of 
copies  of  any  such  notice  of  approval, 
the  requested  extension  of  time 
referenced  in  the  notice  shall  be  deemed 
approved  imder  this  paragraph  (f)(1). 

(iii)  Any  copy  that  under  this 
paragraph  (f)  is  required  to  be  filed  with 
the  Commission  shall  be  filed  with  the 
regional  office  of  the  Commission  with 
jurisdiction  over  the  state  in  which  the 
registrant's  principal  place  of  business 
is  located  (except  that  a  registrant  imder 
the  jurisdiction  of  the  Commission's 
Western  Regional  Office  must  file  the 
required  copies  with  the  Commission's 
Southwestern  Regional  Office). 

5.  Section  1.17  is  proposed  to  be 
amended  by: 

a.  revising  paragraphs  (a)(l)(i)(B), 
(b)(4),  (e)(l)(ii),  (h)(2)(vi)(C)(l)  and  (2), 
(h)(2)(vii)(A)(l)  and  (2),  (h)(2)(vii)(B)(l) 
and  (2),  (h)(2)(viii)(A)(l)  and  (2). 
(h)(3)(ii)(A)  and  (B).  (h)(3)(v)(A)  and  (B) 
and  (h)(3)(vii); 

b.  adding  new  paragraphs  (b)(7)  and 
(b)(8): 

c.  revising  the  words  "three  business 
days"  to  read  "one  business  day"  in 
both  the  first  and  second  sentences  of 
paragraph  (c)(5)(viii); 

d.  revising  the  words  "three  business 
days"  to  read  "one  business  day"  in 
both  the  first  and  second  sentences  of 
paragraph  (c)(5)(ix);  and 

e.  revising  the  reference  to 
"(a)(l)(ii)(A)"  to  read  "(a)(l)(iii)(A)"  in 
paragraph  (e)(l)(i)  to  read  as  follows: 

§1.17    Minimum  financial  requirements  for 
futures  commission  merehants  and 
introducing  brokers. 

(a)(l)(i)*  *  * 

(B)  The  futures  commission 
merchant's  risk-based  capital 
requirement  computed  as  follows: 

(1)  Eight  percent  of  the  total  risk 
margin  requirement  (as  defined  in 

§  1.17(b)(8))  for  all  futiues  and  options 
on  futiu^s  positions  carried  by  the 
futures  commission  merchant  in 
customer  accounts  (as  defined  in 
§  1.17(b)(7)).  plus 

(2)  Four  percent  of  the  total  risk 
margin  requirement  (as  defined  in 


§  1.17(b)(8))  for  all  futiu^s  and  options 
on  futiu^s  positions  carried  by  the 
futures  conunission  merchant  in 
noncustomer  accounts  (as  defined  in 
§  1.17(b)(4)). 
***** 

(b)*   *    * 

(4)  "Noncustomer  account"  means  a 
commodity  futures  or  option  account 
carried  on  the  books  of  the  applicant  or 
registrant  which  is  either: 

(i)  An  account  that  is  not  included  in 
the  definition  of  customer  (as  defined  in 
§  1.17(b)(2))  or  proprietary  account  (as 
defined  in  §  1.17(b)(3)),  or 
■  (ii)  An  account  for  a  foreign- 
domiciled  person  trading  futures  or 
options  on  a  foreign  board  of  trade,  and 
such  account  is  a  proprietary  accoimt  as 
defined  in  §  1.3(y)  of  this  title,  but  is  not 
a  proprietary  account  as  defined  in 
§  1.17(b)(3). 
***** 

(7)  "Customer  account"  means  a 
commodity  futures  or  option  account 
carried  on  the  books  of  the  applicant  or 
registrant  which  is  either: 

(i)  An  account  that  is  included  in  the 
definition  of  customer  (as  defined  in 
§  1.17(b)(2)),  or 

(ii)  An  account  for  a  foreign- 
domiciled  person  trading  on  a  foreign 
board  of  trade,  where  such  account  for 
the  foreign-domiciled  person  is  not  a 
proprietary  account  (as  defined  in  §  1.17 
(b)(3))  or  a  noncustomer  account  (as 
defined  in  §1.17(b)(4)(ii)). 

(8)  "Risk  margin"  for  an  account 
means  the  level  of  maintenance  margin 
or  performance  bond  that  the  exchange 
on  which  a  position  or  portfolio  of 
futures  contracts  and/or  options  on 
futiUBS  contracts  is  traded  requires  its 
members  to  collect  from  the  owner  of 
the  accoimt,  subject  to  the  following: 

(i)  Risk  margin  does  not  include  the 
equity  component  of  short  or  long 
option  positions  maintained  in  an 
accoimt; 

(ii)  The  maintenance  margin  or 
performance  bond  requirement 
associated  with  a  long  option  position 
may  be  excluded  from  risk  margin  to  the 
extent  that  the  value  of  such  long  option 
position  does  not  reduce  the  total  risk 
maintenance  or  performance  bond 
requirement  of  the  account  that  holds 
the  long  option  position; 

(iii)  The  risk  margin  for  an  account 
carried  by  an  FCM  which  is  not  a 
member  of  the  exchange  on  which  the 
positions  are  traded  should  be 
calculated  as  if  the  FCM  were  such  a 
member;  and 

(iv)  If  a  futures  commission  merchant 
does  not  possess  sufficient  information 
to  determine  what  portion  of  an 
account's  total  margin  requirement 
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represents  risk  margin,  all  of  the  margin 
required  by  the  exchange,  clearing 
organization,  or  other  futures 
commission  merchant  or  entity  for  that 
account,  shall  be  treated  as  risk  margin. 
***** 

(e)(1)*  *  * 

(ii)  For  a  futures  commission 
merchant  or  applicant  therefor,  175 
percent  of  the  amount  required  by 
paragraph  Ca)(l)(i)(B)  of  this  section; 
*        *        *        *        * 

(h)(2)(vi)(C)  *   *   * 

(1)  120  percent  of  the  appropriate 
minimum  dollar  amount  required  by 
paragraphs  (a)(l)(i){A}  or  (a)(l)(iii)(A)  of 
this  section; 

[2)  For  a  futm'es  commission 
merchant  or  applicant  therefor,  1 75 
percent  of  the  amount  required  by 
paragraph  {a)(l)(i)(B)  of  this  section; 
***** 

(h)(2){vii)(A)  *   *   * 

(1)  120  percent  of  the  appropriate 
minimum  dollar  amount  required  by 
paragraphs  {a){l)(i)(A)  or  (a)(l)(iii)(A)  of 
this  section; 

[2)  For  a  futiues  commission 
merchant  or  applicant  therefor,  175 
percent  of  the  amount  required  by 
paragraph  (a)(l)(i)(B)  of  this  secUon; 
***** 

(h)(2)(B)*   *   * 

[1)  200  percent  of  the  appropriate 
minimum  dollar  amoimt  required  by 
paragraphs  (a)(l)(i){A)  or  (a)(l){iii)(A)  of 
this  section; 

[2]  For  a  futiu-es  commission 
merchant  or  applicant  therefor,  250 
percent  of  the  amount  required  by 
paragraph  (a)(l)(i)(B)  of  this  section; 
***** 

(h){2)(viii)(A)  *   *   * 

(1)  120  percent  of  the  appropriate 
minimum  dollar  amount  required  by 
paragraphs  (a)(l)(i){A)  or  (a)(l)(iii)(A)  of 
this  section; 

(2)  For  a  futures  commission 
merchant  or  applicant  therefor,  150 
perqent  of  the  amount  required  by 
paragraph  (a)(l)(i)(B)  of  this  section; 
***** 

(h)(3)(ii)*   *  * 

(A)  120  percent  of  the  appropriate 
minimum  dollar  amount  required  by 
paragraphs  (a)(l)(i)(A)  or  (a)(l)(iii)(A)  of 
this  section; 

(B)  For  a  futures  commission 
merchant  or  applicant  therefor,  150 
percent  of  the  amoimt  required  by 
paragraph  (a)(l)(i)(B)  of  this  section; 
***** 

(h)(v)*   *   * 

(A)  120  percent  of  the  appropriate 
minimum  dollar  amount  required  by 
paragraphs  (a)(l)(i)(A)  or  (a)(l){iii)(A)  of 
this  section; 


(B)  For  a  futiues  commission 
merchant  or  applicant  therefor,  175 
percent  of  the  amoimt  required  by 
paragraph  (a)(l)(i)(B)  of  this  section; 

***** 

(vii)  Subordination  agreements  that 
incorporate  adjusted  net  capital 
requirements  in  effect  prior  to  [The 
Effective  Date  of  the  Rule  Amendment). 
Any  subordination  agreement  that 
incorporates  the  adjusted  net  capital 
requirements  in  paragraphs 
(h)(2)(vi)(C)(2),  (h)(2)(vii)(A)(2)  and 
(B)(2),  (h)(2)(viii)(A)(2),  (h)(3)(ii)(B).  and 
(h)(3)(v)(B)  of  this  section  as  in  effect 
prior  to  [The  Effective  Date  of  the  Rule 
Amendment]  and  which  has  been 
deemed  to  be  satisfactorily  subordinated 
pursuant  to  this  section  prior  to  [The 
Effective  Date  of  the  Rule  Amendment] 
shall  continue  to  be  deemed  a 
satisfactory  subordination  agreement 
until  the  maturity  of  such  agreement.  In 
the  event,  however,  that  such  agreement 
is  amended  or  renewed  for  any  reason, 
then  such  agreement  shall  not  be 
deemed  a  satisfactory  subordination 
agreement  unless  the  amended  or 
renewed  agreement  meets  the 
requirements  of  this  section. 

6.  Section  1.18  is  proposed  to  be 
amended  by  revising  paragraph  (b)  to 
read  as  follows: 

§  1 .18    Records  for  and  relating  to  financial 
reporting  and  monthly  computation  by 
futures  commission  merchants  and 
Introducing  brokers. 

***** 

(b)(1)  Each  applicant  or  registrant 
must  make  and  keep  as  a  record  in 
accordance  with  §  1.31  formal 
computations  of  its  adjusted  net  capital 
and  of  its  minimum  financial 
requirements  pursuant  to  §  1.17  or  the 
requirements  of  the  designated  self- 
regulatory  organization  to  which  it  is 
subject  as  of  the  close  of  business  each 
month.  Such  computations  must  be 
completed  and  made  available  for 
inspection  by  any  representative  of  the 
National  Futures  Association,  in  the 
case  of  an  applicant,  or  of  the 
Commission  or  designated  self- 
regulatory  organization,  if  any,  in  the 
case  of  a  registrant,  within  17  business 
days  after  the  date  for  which  the 
computations  are  made,  commencing 
the  first  month  end  after  the  date  the 
application  for  registration  is  filed. 

(2)  An  applicant  or  registrant  that  has 
filed  a  Form  1-FR  or  Statement  of 
Financial  and  Operational  Combined 
Uniform  Single  Report  under  the 
Securities  Exchange  Act  of  1934,  Part  n 
or  Fart  IIA  (FOCUS  report)  in 
accordance  with  the  requirements  of 
§  1.10  will  be  deemed  to  have  satisfied 


the  requirements  of  paragraph  (b)(1)  of 
this  section. 

Issued  in  Washington,  DC,  on  July  1,  2003 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  03-17218  Filed  7-8-03;  8:45  am] 
BILLING  CODE  S3S1-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-143679-02] 
PIN  154&-BB68 

Effect  Of  Elections  in  Certain  Multi- 
Step  Transactions 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 


SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  give  effect  to  section 
338(h)(10)  elections  made  in  certain 
multi-step  transactions.  The  text  of  the 
temporary  regulations  published  in  this 
issue  of  the  Federal  Register  also  serves 
as  the  text  of  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments 
must  be  received  by  October  7,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  {REG-143679-02),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4pm 
to:  CC:PA:RU  (REG-143679-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC,  20044.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Daniel  Heins,  Mary  Goode  or  Reginald 
Mombrun  at  (202)  622-7930;  concerning 
submissions  of  comments,  Guy  Traynor 
at  (202)  622-7180  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
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the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
tb  section  338.  The  text  of  those 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
{preamble  to  the  temporary  regulations 
contains  a  full  explanation  of  the 
nEBsons  underlying  the  issues  of  the 
broposed  regulations. 

Special  Analyses  ^ 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required. 
Pursuant  to  section  7805(f)  of  the  Code, 
this  notice  of  proposed  rulemaking  vkill 
he  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact.  It  is  hereby  certified  that  these 
regulations  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  number  of 
corporations  affected  is  limited  because 
section  338(h)(10)  elections  are  made 
ohly  in  extraordinary  circvunstances,  the 
sale  of  a  business.  Fiuthermore,  these 
regulations  only  affect  transactions  in 
v^hich  the  stock  of  the  acquiring 
corporation  is  a  significant  part  of  the 
consideration.  Accordingly,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply. 

Qimments  and  Public  Hearing 

I  Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
vvrritten  comments  (a  signed  original  and 
eight  copies)  that  are  submitted  timely 
to  the  IRS.  Alternatively,  taxpayers  may 
submit  comments  electronically  via  the 
Internet  directly  to  the  IRS  Internet  site 
at  www.irs.gov/regs.  The  IRS  and 
Treasiuy  Department  request  comments 
on  the  clarity  of  the  proposed  rules  and 
how  they  can  be  made  easier  to 
understand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  who  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  of  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

[The  principal  authors  of  these 
regulations  are  Daniel  Heins  and  Mary 
Goode,  Office  of  Associate  Chief 
Counsel  (Corporate).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 


List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1  is 
amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  1.338(h)(10)-l  is  also  issued  under 
26  U.S.C.  337(d),  338  and  1502. 

2.  §  1.338(h)(10)-l  is  amended  as 
follows: 

1.  Paragraph  (c)(2)  is  revised 

2.  Pargraph  (e)  Examples  1 1  through 
14  are  added. 

The  revision  and  additions  read  as 
follows: 

§  1 .338(hK1 0)-1     Deemed  asset  sale  and 
liquidation. 

***** 

(c)  *   *  * 

(2)  [The  text  of  the  proposed 
amendment  to  §  1.338(h){10)-l(c)(2)  is 
the  same  as  the  text  of  §  1.338(h)(10)- 
lT(c)(2)  published  elsewhere  in  this 
issue  of  the  Federal  Register.] 
***** 

(e)  *  *  * 

Examples  11  through  14  [The  text  of 
the  proposed  amendments  to 
§  1.338(h)(10)-l(e)  Examples  11  through 
24  is  the  same  as  the  text  of 
§  1.338(h)(10)-lT(e)  Examples  11 
through  14  published  elsewhere  in  the 
Federal  Register.] 

Robert  E.  Wenzel,    . 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Doc.  03-17227  Filed  7-8-03;  8:45  am) 
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ACTION:  Notice  of  proposed  rulemaking 
by  cross  reference  to  temporary 
regulations. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  301 
[REG-1 42538-02] 
RIN  1545-BB21 

Authority  To  Cliarge  Fees  for 
Furnishing  Copies  of  Exempt 
Organizations'  Material  Open  to  Public 
Inspection 

AGENCY:  hitemal  Revenue  Service  (IRS), 
Treasury. 


SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary' 
regulations  relating  to  fees  for  copies  of 
exempt  organizations'  material  available 
to  the  public  imder  section  6104  of  the 
Internal  Revenue  Code  (Code).  The  text 
of  the  temporary  regulations  also  serves 
as  the  text  of  the  proposed  regulations. 
DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  October  7,  2003. 
ADDRESSES:  Send  submissions  to 
CC:PA:RU  (REG-142538-02),  Room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to  CC:PA:RU  (REG-142538-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  the  IRS  Internet 
site  at:  http://www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Tate,  202-622-4590  (not  a  toll- 
iree  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  IRS'  obligation  under  section 
6104  of  the  Code  to  make  certain 
information  open  to  public  inspection  is 
satisfied  by  making  the  information 
available  to  the  public  at  such  times  and 
places  as  the  IRS  shall  reasonably 
prescribe.  The  existing  regulations 
provide  that  copies  of  the  information 
that  the  IRS  must  make  open  to  public 
inspection  shall  be  available  to  members 
of  the  public  upon  written  request. 
Currently,  §301. 61 04(a)-6(d)  provides 
that  the  IRS  will  charge  a  "fee"  for 
copies  of  material  available  to  the  public 
under  section  6104(a)(1)  of  the  Code, 
including  approved  applications  for 
recognition  of  tax-exempt  status  and 
supporting  papers.  Ciuxently, 
§  301.6104(b)-l(d)(4)  provides  that  the 
Commissioner  of  Internal  Revenue 
(Commissioner)  may  prescribe  a 
"reasonable  fee"  for  copies  of  material 
available  to  the  public  under  section 
6104(b)  of  the  Code,  including  certain 
information  furnished  on  exempt 
organization  annual  information 
returns. 

This  notice  of  proposed  rulemaking 
amends  the  existing  regulations  to 
clarify  that  any  fee  assessed  by  the  IRS 
in  the  exercise  of  its  discretion,  whether 
in  the  case  of  requests  for  photocopies. 
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or  for  special  media  {e.g.,  computer 
printouts,  transcripts,  CD-ROM 
reproductions),  shall  be  no  more  than 
the  fee  that  would  be  assessed  under  the 
fee  schedule  promulgated  pursuant  to 
section  (a)(4)(AKi)  of  the  Freedom  of 
Information  Act  (FOIA).  5  U.S.C. 
§  552(a)(4)(A)(i),  by  the  Commissioner 
from  time  to  time  (the  "IRS"  FOIA  fee 
schedule").  For  paper  copies,  the  IRS' 
FOIA  fee  schedule,  at  26  CFR 
§601.702(f)(3)(iv).  grants  the  first  100 
pages  fi^e  of  charge  to  requesters  other 
than  commercial  use  requesters,  but 
otherwise  sets  a  per-page  cop)ring  fee 
applicable  to  all  requesters.  The  IRS' 
FOIA  fee  schedule,  at  26  CFR 
§601.702(0(5),  authorizes  fees  based  on 
the  actual  cost  of  non-paper  products, 
such  as  computer  disks. 

Currently,  §  301.6104(d)-l(d){3)(i) 
provides  that  an  exempt  organization 
required  to  furnish  copies  to  a  requester 
may  charge  a  copying  fee  corresponding 
to  that  which  the  IRS  may  charge.  This 
notice  of  proposed  rulemaking  amends 
the  existing  regulations  to  make  clear 
that  an  exempt  organization  may  charge 
the  applicable  per-page  copying  fee 
under  the  IRS'  FOIA  fee  schedule.  An 
exempt  organization  need  not  provide 
the  first  100  pages  of  copies  free  of 
charge  to  requesters  other  than 
conmiercial  use  requesters  as  the  IRS 
does. 
Through  December  18,  2002.  the  IRS' 
.  FOIA  fee  schedule  set  fees  of  $1.00  for 
the  first  page  and  $.15  for  each 
subsequent  page  of  exempt  organization 
returns  and  related  documents.  26  CFR 
§  601. 702(f)(5)(iv)(B).  Effective 
December  19,  2002,  the  fees  are  to  be 
established  by  the  Commissioner  fit)m 
time  to  time.  26  CFR  §  601.702(f)  as 
updated  at  67  FR  69673,  69682. 
Currently,  the  Commissioner  has 
established  fees  of  $.20  per  page,  up  to 
8V2  by  14  inches,  made  by  photocopy  or 
similar  process,  and  actual  cost  for  other 
types  of  duplication.  31  CFR 
§l-7(g)(l)(i),(ii)and(iii). 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Piu-suant  to 
section  .^805(f)  of  the  Code,  this  notice 
of  propdsed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  of  the 


Small  Business  Administration  for 
comment  on  its  impact  on  small 
businesses. 

Comments  and  Request  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations,  the  IRS 
will  consider  any  electronic  or  written 
comments  (a  signed  original  and  eight 
(8)  copies)  that  the  IRS  timely  receives. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  who  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information    < 

The  principal  author  of  this  notice  of 
proposed  rulemaking  is  Sarah  Tate, 
Office  of  the  Associate  Chief  Counsel 
(Procedure  &  Administration), 
Disclosme  &  Privacy  Law  Division. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

1.  The  authority  citation  for  part  301 
is  amended  by  adding  entries  in 
numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  301.6104(a)-6{d)  is  also  issued 
under  5  U.S.C.  552 

Section  301.6104(b)-l(d)(4)  is  also  issued 
under  5  U.S.C.  552 

Section  301.6104(d)-l(d)(3)(i)  is  also 
issued  under  5  U.S.C.  552  *   *   * 

2.  In  §  301.6104(a)-6(d),  the  fourth 
sentence  is  revised  to  read  as  follows: 

[The  text  of  this  proposed  revision  is 
the  same  as  the  text  of  §  301.6104(a)- 
6(d)-T  published  elsewhere  in  this  issue 
of  the  Federal  Register]. 

3.  In  §  301.6104(b)-l(d)(4),  the  last 
sentence  is  revised  to  read  as  follows: 

(The  text  of  this  proposed  revision  is 
the  same  as  the  text  of  §  301.6104(b)- 
l(d)(4)-T  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 

4.  In  §301.6104(d)-l(d)(3)(i),  the 
second  sentence  is  revised  to  read  as 
follows: 

[The  text  of  this  proposed  revision  is 
the  same  as  the  text  of  §  301.6104(d)- 
l(d)(3)(i)-T  published  elsewhere  in  this 
issue  of  the  Federal  Register]. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  03-17228  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-1 40930-02] 
RIN 1545-BB15  k 

Testimony  or  Production  of  Records  in 
a  Court  or  Other  Proceeding 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  docimient  contains 
proposed  amendments  to  the  existing 
regulation  that  establishes  the 
procedures  to  be  followed  by  IRS 
officers  and  employees  upon  receipt  of 
a  request  or  demand  for  disclosure  of 
IRS  records  or  information.  The  purpose 
of  the  proposed  amendments  is  to 
provide  specific  instructions  and  to 
clarify  when  the  existing  regulation 
does  not  apply  because  more  specific 
procedures  take  precedence.  The 
proposed  amendments  extend  the 
application  of  the  regulation  to  former 
IRS  officers  and  employees  as  well  as  to 
persons  who  are  or  were  imder  contract 
to  the  IRS.  ThQ  proposed  amendments 
would  affect  current  and  former  IRS 
officers,  employees  and  contractors  and 
persons  who  make  requests  or  demands 
for  disclosure. 

DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  October  7,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-140930-02),  room 
5226,  Internal  Revenue  Sei:^ice,  FOB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  Submissions  may  be  hand- 
delivered  between  the  hours  of  8  a.m. 
and  4  p.m.  to  CC:PA:RU  (REG-140930- 
02),  Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  electronic 
comments  directly  to  IRS  Internet  site 
at:  ivMTv.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Fish  or  J.  Suzanne  Sones,  (202) 
622-4590  (not  a  toll  free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed  ' 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
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Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
September  8,  2003.  Comments  are 
s|)ecifically  requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  die  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
tl  le  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

{Estimates  of  capital  or  start-up  costs 
aild  costs  of  operation,  maintenance, 
and  piurhase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  26  CFR 
301.9000-5(a).  This  information  is 
required  to  enable  the  authorizing 
ofBcifil  to  make  an  informed  decision  as 
to  whether  to  grant  a  request  or  demand 
in  a  non-IRS  matter.  This  information 
will  be  used  to  inform  the  authqrizing 
official  of  the  backgroimd  of  the  non-IRS 
matter  and  to  refine  the  scope  of  the 
testimony  or  disclosures  sought.  The 
collection  of  information  is  voluntary 
and  required  to  obtain  a  benefit.  The 
likely  respondents  are  individuals, 
farms,  business  or  other  for-profit 
institutions,  nonprofit  institutions,  and 
small  businesses  or  organizations. 

Estimated  total  annual  reporting: 
1,400  hours. 

Estimated  average  annual  burden 
hours  per  respondent:  1  hoiu. 

Estimated  number  of  respondents: 
1.400. 

Estimated  annual  frequency  of 
responses:  1,400. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  section 
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6103  of  the  Internal  Revenue  Code 
(Code). 

Background 

This  document  contains  proposed 
amendments  to  26  CFR  part  301  under 
5  U.S.C.  301.  The  existing  regulation 
provides  procediu-es  for  IRS  officers  and 
employees  to  follow  upon  receipt  of  a 
request  or  demand  for  disclosure  of  IRS 
records  or  information.  Under  this 
proposed  regulation,  current  and  former 
IRS  officers,  employees  and  contractors 
may  not  disclose  IRS  records  or 
information  without  first  receiving 
authorization  to  do  so.  To  conserve 
valuable-  resoiux:es,  the  IRS  carefully 
considers  the  natiu-e  and  circumstances 
of  a  request  or  demand  for  IRS  records 
or  information  prior  to  committing 
resources  to  fulfilling  the  request  or 
demand.  If  the  IRS  is  a  disinterested 
party  or  has  no  affected  interest  with 
respect  to  a  request  or  demand  and 
would  consider  the  commitment  of 
resources  to  comply  with  the  request  or 
demand  inappropriate,  the  IRS  may 
deny  the  request  or  demand  for  IRS 
records  or  information.  For  example,  the 
IRS  may  deny  a  request  by  private 
litigants  for  the  expert  testimony  of  an 
IRS  employee  as  to  the  Federal  tax 
ramifications  of  various  transactions 
based  on  information  furnished  by  the 
private  litigants.  Such  testimony  could 
compromise  the  enforcement  of  the  tax 
laws,  should  the  IRS  later  conduct  an 
examination  of  the  tax  consequences  of 
the  transactions. 

The  proposed  regulation  provides 
more  specificity  regarding  the  content  of 
a  request  to  allow  an  authorizing  official 
to  make  an  informed  decision  when 
authorizing  or  denying  the  request. 
Similarly,  the  proposed  regulation 
provides  more  specific  guidance  to  the 
authorizing  officials,  or  to  current  or 
former  IRS  officers,  employees  or 
contractors,  who  receive  requests  or 
demands  for  IRS  records  or  information, 
as  to  the  circumstances  for  authorization 
or  denial  of  such  requests.  Additionally, 
the  proposed  regidation  appUes  to 
former  IRS  officers,  employees  or 
contractors  whose  previous  access  to 
IRS  records  or  information  may  be  the 
subject  of  such  requests  or  demands.  In 
such  cases  the  IRS  has  an  interest  in 
protecting  IRS  records  or  information 
and  should  receive  notice  and  have  an 
opportunity  to  determine  the  extent  to 
which  disclosiu^  should  be  permitted. 

The  existing  regulation  at  26  CFR 
301. 9000-1  (f)  provides  guidance  for  IRS 
officers  and  employees  in  state  liquor, 
tobacco,  firearms,  or  explosives  cases. 
This  proposed  regulation  does  not 
contain  such  a  provision  because 
Treasiuy  Department  Order  No.  120-01, 


effective  July  1,  1972.  transferred  from 
the  IRS  to  the  United  States  Bureau  of 
Alcohol,  Tobacco  and  Firearms  (ATF) 
those  functions,  powers  and  duties 
related  to  alcohol,  tobacco,  firearms  and 
explosives.  The  ATF  promulgated  its 
own  regulations  guiding  disclosiu*  in 
testimony  and  in  related  matters,  which 
can  be  found  at  27  CFR  70.803.  Effective 
January  24,  2003,  the  Homeland 
Security  Act  of  2002,  PubUc  Law  107- 
296.  divided  ATF  into  two  new 
agencies,  the  Tax  and  Trade  Bureau 
(TTB)  in  the  Treasiuy  Department  and 
the  Biu^au  of  Alcohol,  Tobacco, 
Firearms  and  Explosives  (ATFE)  in  the 
Justice  Department.  Section  llll(c)(l}- 
(c)(2)  of  the  Homeland  Security  Act 
transferred  to  ATFE  the  authorities  and 
functions  of  ATF,  except  for  the 
authorities  and  functions  of  ATF 
relating  to  the  administration  and 
enforcement  of  chapters  51  and  52  and 
sections  4181  and  4182  of  the  Code,  and 
tide  27,  use.  Section  llll(dl(l),  (d)(3) 
of  the  Homeland  Security  Act  provided 
diat  TTB  shall  administer  die 
authorities  and  functions  of  ATF  not 
transferred  to  ATFE.  Treasury 
Department  Order  No.  12(M)1,  effective 
January  24.  2003,  designated  TTB  as  the 
Alcohol  and  Tobacco  Tax  and  Trade 
Bureau.  The  disclosure  regulations 
found  at  27  CFR  70.803  are  still 
applicable  to  TTB. 

The  existing  regidation  contains  a 
delegation  of  authority  from  the 
Secretary  of  the  Treasiuy  to  the 
Commissioner  of  Internal  Revenue 
(Commissioner)  to  respond  to  requests 
and  demands  for  IRS  records  and 
information.  This  delegation  has  been 
deleted  as  unnecessary  as  it  is  contained 
in  existing  statutes  and  delegation 
orders.  See,  e.g.,  section  7804; 
Delegation  Order  150-ia 

This  proposed  regulation  reflects 
changes  in  format  and  definitions  to 
make  it  easier  to  understand  and  apply. 

Explanation  of  Provisions 

Overview 

Under  5  U.S.C.  301,  heads  of 
Executive  or  military  departments  may 
prescribe  regulations  for,  among  other 
things,  the  custody,  use,  and 
preservation  of  the  departments' 
records,  papers,  and  property.  Many 
departments  and  agencies  have 
promulgated  regulations  under  5  U.S.C. 
301  to  provide  procedures  for  the 
disclosure  of  official  records  and 
information.  Generally,  these  are  termed 
Touhy  regidations,  aftw  the  Supreme 
Court's  decision  in  United  States  ex  rel. 
Touhy  V.  Ragen,  340  U.S.  462  (1951).  In 
that  case,  the  Supreme  Court  held  that 
an  agency  employee  could  not  be  held 
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in  contempt  for  refusing  to  disclose 
agency  records  or  information  when 
following  the  instructions  of  his  or  her 
supervisor  regarding  the  disclosure.  As 
such,  an  agency's  Touhy  regulations  are 
the  instructions  agency  employees  are  to 
follow  when  those  employees  receive 
requests  or  demands  to  testify  or 
otherwise  disclose  agency  records  or 
information. 

This  proposed  regulation  expands  the 
definition  of  IRS  officers  and  employees 
to  include  both  current  and  former 
officers  and  employees.  In  addition,  this 
proposed  regulation  extends  to  IRS 
contractors,  including  their  current  and 
former  employees.  IRS  records  or 
information  Imown  by  these  persons 
retains  the  character  of  government 
records  or  information,  subject  to  the 
direction  and  control  of  the 
Commissioner,  even  after  the 
employment  or  contractual  relationship 
has  ended.  This  proposed  regulation 
provides  current  and  former  IRS 
officers,  employees  and  contractors  with 
a  procediu^  to  follow  when  they  receive 
requests  and  demands  for  IRS  records 
and  information. 

This  proposed  regulation  is  separated 
into  six  sections  for  ease  of  use. 

Section  301 .  9000-1    Definitions 

New  definitions  appear  in  this 
proposed  regulation  to  delineate  the 
difference  in  treatment  between  requests 
or  demands  for  IRS  records  or 
information  in  (1)  tax  administration 
proceedings  and  other  proceedings  in 
which  the  IRS  or  an  IRS  officer  or 
employee  acting  in  his  or  her  official 
capacity  is  a  party;  (2)  matters  that  do 
not  involve  the  IRS,  such  as  civil 
litigation  between  private  parties;  and 
(3)  congressional  matters.  The  proposed 
terminology  is  "KS  matters,"  "non-IRS 
matters,"  and  "IRS  congressional 
matters,"  respectively.  Previously,  "IRS 
matters"  were  also  called  "referred 
cases." 

By  including  former  as  well  as  current 
IRS  officers  and  employees  in  the 
definition  of  "IRS  officers  and 
employees,"  this  proposed  regulation 
extends  the  reach  of  the  proposed 
procedures.  Similarly,  a  new  definition 
extends  the  proposed  procedures  to 
reach  current  and  former  "IRS 
contractors." 

This  proposed  regidation  defines 
"testimony  authorization,"  the 
longstanding  term  for  the  instructions  to 
the  testifying  employee  or  the  employee 
providing  the  information,  and 
"authorizing  official,"  the  employee 
^  with  delegated  authority  to  authorize 
testimony.  In  addition,  this  proposed 
regulation  gives  a  more  detailed 


definition  of  "internal  revenue  records 
or  information." 

Section  301 .9000-2  Considerations  in 
Responding  to  a  Request  or  Demand  for 
IRS  Records  or  Information 

Testimony  or  disclosure  of  IRS 
records  or  information  is  not  permitted 
if  the  testimony  or  disclosure  would: 
violate  a  Federal  statute  or  rule  of 
procedure,  violate  a  tax  treaty  or 
convention  of  the  United  States,  violate 
a  Federal  regulation,  or  reveal  classified 
national  security  information.  This 
proposed  regulation  lists  privileges  that 
may  be  asserted  in  response  to  a  request 
or  demand. 

This  proposed  regulation  specifically 
mentions  section  6103  of  the  Code,  as 
that  is  the  primary  statute  governing 
disclosure  of  IRS  records  and 
information.  The  majority  of  the  records 
and  information  sought  in  both  IRS  and 
non-IRS  matters  are  returns  and  return 
information  protected  by  the 
confidentiality  provisions  of  section 
6103  of  the  Code. 

This  proposed  regulation  provides  a 
list  of  factors  to  consider  in  deciding 
whether  to  authorize  testimony  or 
disclosure  in  non-IRS  matters,  because 
requests  and  demands  in  non-IRS 
matters  divert  resources  from  the 
administration  of  the  internal  revenue 
laws  and  related  statutes.  These  factors 
generally  are  aimed  at  the  effect 
compliance  with  the  request  or  demand 
would  have  on  the  IRS's  primary 
mission  of  enforcement  of  the  internal 
revenue  laws  and  related  statutes.  The 
factors  include  the  IRS's  anticipated 
commitment  of  time  and  anticipated 
expenditure  of  funds  necessary  to 
comply  with  the  request  or  demand,  the 
number  of  similar  requests  and  their 
cumulative  effect  on  the  expenditure  of 
IRS  resources,  the  potential  effect  of  a 
non-IRS  matter  on  the  administration  of 
the  internal  revenue  laws  and  related 
statutes,  and  the  importance  of  the  legal 
issues  presented.  The  IRS  also  considers 
practical  problems  with  complying  with 
a  request  or  demand  for  IRS  records  or 
information. 

Section  301.9000-3    Prohibition  on 
Disclosure  of  IRS  Records  or 
Information  Without  Testimony 
Authorization 

The  general  rule  is  that,  in  response 
to  a  request  or  demand,  an  IRS  officer, 
employee  or  contractor  may  not  provide 
testimony  or  IRS  records  or  information 
imless  the  Commissioner,  or  a  delegate, 
gives  instructions  therefor.  Such  an 
instruction  is  called  a  "testimony 
authorization."  A  "testimony 
authorization"  includes  an  instruction 
to  testify  or  provide  IRS  records  or 


information  in  whole,  in  part  or  not  at 
all.  In  the  interim  between  receipt  of  a 
request  or  demand  and  the  issuance  of 
a  testimony  authorization,  an  IRS 
officer,  employee  or  contractor  may 
appear  in  person  to  advise  that  he  or  she 
is  awaiting  instructions  (in  the  form  of 
a  testimony  authorization). 

Testimony  authorizations  are 
required,  for  the  most  part,  in  situations 
involving  court  or  congressional 
testimony.  There  are,  however, 
exceptions  to  the  requirement  of  a 
testimony  authorization.  In  an  IRS 
matter  in  which  the  attorney  or  other 
representative  of  the  government 
requests  testimony,  no  testimony 
authorization  is  required.  Similarly,  this 
proposed  regulation  does  not  require  a 
testimony  authorization  in  an  IRS 
matter  in  which  the  request  or  demand 
is  for  responses  solely  in  writing, 
produced  imder  the  direction  of 
government  counsel,  such  as 
admissions,  document  production  and 
written  interrogatories  to  parties.  Also, 
testimony  authorization  is  not  required 
if  a  former  IRS  officer,  employee  or 
contractor  receives  a  request  or  demand 
for  IRS  records  or  information  that 
involve  general  knowledge  gained  while 
employed  or  under  contract  with  the 
IRS.  Finally,  testimony  authorization 
also  is  not  required  if  more  specific 
procedures  of  the  Conunissioner  apply 
to  the  disclosure.  Such  procedures 
include,  for  example,  those  relating  to 
Freedom  of  Information  Act  (5  U.S.C. 
552)  or  Privacy  Act  (5  U.S.C.  552a) 
requests,  disclosures  in  accordance  with 
26  CFR  601.702(d).  disclosures  to  state 
tax  agencies  pursuant  to  section  6103(d) 
of  the  Code,  or  disclosiu«s  to  the  United 
States  Department  of  Justice  pursuant  to 
an  ex  parte  order  under  section 
6103(i)(l)oftheCode. 

Section  301.9000-4  Procedure  in  the 
Event  of  a  Request  or  Demand  for  IRS 
Records  or  Information 

This  proposed  regulation  gives 
specific  instructions  to  IRS  officers, 
employees  and  contractors  who  receive 
requests  or  demands  for  IRS  records  or 
information.  An  IRS  officer,  employee 
or  contractor  who  receives  a  request  or 
demand  for  IRS  records  or  information 
(except  for  requests  or  demands  in 
United  States  Tax  Court  cases,  in 
personnel,  labor  relations,  government 
contract,  or  IRS  congressional  matters, 
or  in  matters  related  to  informant  claims 
or  the  rules  of  Bivens  v.  Six  Unknown 
Named  Agents  of  Federal  Bureau  of 
Narcotics.  403  U.S.  388  (1971)  (Bivens 
matters),  or  the  Federal  Tort  Claims  Act 
(FTCA))  shall  notify  promptly  the  IRS 
Disclosure  Officer  servicing  the  IRS 
officer's,  employee's  or  contractor's 
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geographic  area  and  await  instructions 
from  an  authorizing  official. 

hi  the  case  of  a  request  or  demand  on 
behalf  of  a  petitioner  in  a  United  States 
Tax  Court  case,  IRS  officers,  employees 
and  contractors  shall  notify  promptly 
the  IRS  Chief  Coimsel  attorney  assigned 
to  the  case  and  await  instructions  from 
^a  authorizing  official.  In  the  case  of  a 
itequest  or  demand  on  behalf  of  an 
appellant,  grievant,  complainant  or 
representative  for  IRS  records  or 
information  in  a  personnel,  labor 

Jjlations,  government  contract,  Bivens 
r  FTCA  matter,  or  a  matter  related  to 
informant  claims,  IRS  officers, 
employees  or  contractors  shall  notify 
promptly  the  IRS  Associate  Chief 
Counsel  (General  Legal  Services) 
afttomey  assigned  to  the  case.  If  there  is 
no  IRS  Associate  Chief  Counsel  (General 
liegal  Services)  attorney  assigned  to  the 
case,  the  IRS  officer,  employee  or 
contractor  shall  notify  promptly  the  IRS 
Associate  Chief  Counsel  (General  Legal 
Services)  attorney  servicing  the 
geographic  area.  The  IRS  officer, 
employee  or  contractor  shall  then  await 
instructions  from  an  authorizing  official. 
In  the  case  of  a  request  or  demand  in  an 
IRS  congressional  matter,  the  IRS 
officer,  employee  or  contractor  shall 
notify  promptly  the  IRS  Office  of 
Ijegislative  Affairs  and  await 
iiistructions. 

I  If,  in  response  to  a  demand  for  IRS 
records  or  information,  an  authorizing 
official  has  not  had  a  sufficient 
opportunity  to  issue  a  testimony 
authorization,  or  determines  that  denial 
of  the  demand  for  IRS  records  or 
information  is  proper,  the  authorizing 
official  shall  request  the  attorney  or 
other  representative  of  the  government 
to  oppose  such  demand  and  respectfully 
inform  the  court,  administrative  agency 
or  other  authority,  by  appropriate 
action,  that  the  authorizing  official 
either  has  not  yet  issued  a  testimony 
authorization,  or  has  issued  a  testimony 
authorization,  to  the  IRS  officer, 
employee  or  contractor,  that  denies 
permission,  in  whole  or  in  part,  to 
testify  or  disclose  the  IRS  records  or 
information.  If  the  authorizing  official 
denies  a  testimony  authorization  in 
whole  or  in  part,  the  authorizing  official 
shall  request  the  attorney  or  other 
representative  of  the  government  to 
inform  the  court,  administrative  agency, 
or  other  authority  of  the  reasons  for  not 
authorizing  the  testimony  or  the 
disclosure  of  the  IRS  records  or 
information  and  to  take  such  other 
action  in  opposition  as  may  be 
appropriate  (including,  but  not  limited 
to,  filing  a  motion  to  quash  or  a  motion 
to  remove  to  Federal  district  court). 


In  addition  to  providing  specific 
procediutd  instructions,  this  proposed 
regulation  clarifies  and  updates  the 
provision  in  the  existing  regulation 
pertaining  to  penalties  Uiat  apply  to  IRS 
officers,  employees  and  contractors  in 
case  of  failiu^  to  follow  the 
requirements  of  the  proposed 
regulation. 

Section  301.9000-5    Written  Statement 
.  Required  by  Party  Seeking  Testimony  or 
Disclosure  of  IRS  Records  or 
Information  in  Non-IRS  Matters 

This  proposed  regulation  formalizes 
the  practice  of  requiring  a  party  who 
seeks  testimony  or  disclosure  of  IRS 
records  or  information  for  use  in  any 
non-IRS  matter  to  provide  detailed 
information  that  would  enable  the 
authorizing  official  to  make  an  informed 
decision  whether  to  grant  or  limit  the 
request  or  demand.  Such  information  is 
necessary  to  inform  the  authorizing 
official  of  the  factual  background  of  the 
non-IRS  matter.  By  contrast,  generally 
the  factual  background  information 
already  is  known  to  the  authorizing 
official  in  an  IRS  matter.  The  factual 
background  is  also  useful  in  refining  the 
scope  of  the  testimony  or  document 
production,  thereby  conserving  IRS 
resoiuces  and  avoiding  waste.  For 
example,  a  request  for  testimony  may  be 
obviated  by  providing  IRS  records  or 
information  in  a  form  admissible  in 
court  without  need  for  the  presence  of 
an  IRS  officer  or  employee,  or  by 
submission  of  a  declaration  under 
penalty  of  perjury  pursuant  to  28  U.S.C. 
1746. 

This  proposed  regulation  establishes 
requirements  for  a  written  statement 
setting  forth  particular  information  that 
will  provide  authorizing  officials  with 
the  facts  necessary  to  determine 
whether  to  grant  or  limit  testimony  or 
the  disclosiue  of  IRS  records  or 
information  so  as  to  comply  with  the 
law  and  conserve  IRS  resources.  Parties 
in  non-IRS  matters  sometimes  serve 
process  with  extremely  short  time 
firames.  The  IRS  will  comply  with  such 
requests  or  demands  only  if  the  IRS  has 
time  to  evaluate  adequately  the  request. 
This  proposed  regulation  establishes  a 
reasonable  time  for  compliance, 
generally,  not  less  than  fifteen  (15) 
business  days.  Also,  parties  in  non-IRS 
matters  are  sometimes  unaware  that  a 
request  or  demand  does  not  supersede 
the  confidentiality  accorded  to  returns 
and  return  information  under  section 
6103  of  the  Code.  This  proposed 
regulation  generally  requires  a  statement 
of  the  applicable  exception  under 
section  6103  of  the  Code  that  would 
permit  the  disclosiue  of  returns  and 
return  information  for  the  piu^ose 


sought.  The  authorizing  official  may 
waive  the  requirement  of  a  written  - 
statement  for  good  cause. 

Section  301.9000-6    Examples 

This  proposed  regulation  gives 
examples  of  testimony  authorization 
situations  that  illustrate  the  principles 
of  this  proposed  regulation. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
.  significant  regulatory  action  as  defined 
'  in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  been  determined  that  5  U.S.C. 
553(b),  the  Administrative  Procedure 
Act,  does  not  apply  to  these  proposed 
regulations. 

It  is  hereby  certified  that  the 
collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  upon  the  fact  that 
of  the  estimated  1,400  requests  received 
annually,  less  than  500  of  those  requests 
are  estimated  to  be  received  &t)m  small 
entities.  Moreover,  the  biu-den 
associated  with  complying  with  the 
collection  of  information  in  these 
regulations  is  estimated  to  be  only  1 
hour  per  respondent.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibihty  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Pursuant  to  section  7805(f)  of  the 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  thesg  proposed  regulations  are 
adopted  as  final  regulations,  the  IRS 
will  consider  any  written  (a  signed 
original  and  eight  (8)  copies)  or 
electronic  comments  that  the  IRS  timely 
receives.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  pubUc 
hearing  will  be  scheduled  if  requested 
in  writing  by  any  person  who  timely 
submits  a  written  comment.  If  a  public , 
hearing  is  scheduled,  notice  of  the  date,' 
time,  and  place  for  the  public  hearing 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  authors  of  this 
proposed  regulation  are  David  Fish  and 
J.  Suzanne  Sones,  Office  of  Associate 
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Chief  Counsel  (Procedure  & 
Administration),  Disclosure  &  Privacy 
Law  Division. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regidations 

,  Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Paragraph  1.  The  authority  citation 
for  Part  301  is  amended  by  adding  the 
following  entries  in  numerical  order  to 
read  in  part  as  follows: 


Authority:  26  II.S.C 

Section  .301.9000-1 
US.C.  301  and  26  U.S 

Section  301.9000-2 
U.S.C.  301  and  26  U.S 

Section  301.9000-3 
U.S.C.  301  and  26  U.S 

Section  301.9000-4 
U.S.C.  301  and  26  U.S 

Section  301.9000-5 
U.S.C.  301  and  26  U.S 

Section  301.9000-6 
U.S.C.  ,301  and  26  U.S 


7805  *   *   * 
also  issued  under  5 
.C.  6103(q)^nd  7804 
also  issued  under  3 
i.e.  6103(q)  and  7804 
also  i.ssued  under  5 
.C.  6103(q)  and  7804 
also  issued  under  5 
■C.  6103(q)  and  7804 
also  issued  under  5 
C.  6103(q)  and  7804 
also  issued  under  5 
i.e.  6103(q)  and  7804 


Par.  2.  Section  301.9000-1  is  revised 
and  §§  301.9000-2  through  301.9000-7 
are  added  to  read  as  follows: 

§  301 .9000-1     Definitions  wtien  used  in 
§§301.9000-1  ttirough  301.9000-6. 

(a)  IBS  records  or  information  means 
any  material  (including  copies  thereof) 
contained  in  the  files  (including  paper, 
electronic  or  other  media  files)  of  the 
Internal  Revenue  Service  (IRS),  any 
information  relating  to  material 
contained  in  the  files  of  the  IRS.  or  any 
information  acquired  by  an  IRS  officer 
or  employee,  while  an  IRS  officer  or 
employee,  as  apart  of  the  performance 
of  official  duties  or  because  of  that  IRS 
officer  or  employee's  official  status  with 
respect  to  the  administration  of  the 
internal  revenue  laws  or  any  other  laws 
administered  by  or  concerning  the  IRS. 
IRS  records  or  information  includes,  but 
is  not  limited  to,  returns  and  return 
information  as  those  terms  are  defined 
in  section  6103(b)(1)  and  (2)  of  the 
Internal  Revenue  Code  (Code),  tax 
convention  information  as  defined  in 
section  6105  of  the  Code,  information 
gathered  during  Bank  Secrecy  Act  and 
money  laundering  investigations,  and 
personnel  records  and  other  information 
pertaining  to  IRS  officers  and 
employees.  IRS  records  and  information 
also  includes  information  received, 
generated  or  collected  by  an  IRS 


contractor  pursuant  to  the  contractor's 
contract  or  agreement  with  the  IRS.  The 
term  does  not  include  records  or 
information  obtained  by  IRS  officers  and 
employees  while  under  the  direction 
and  control  of  the  United  States 
Attorney's  Office  during  the  conduct  of 
a  Federal  grand  jury  investigation.  The 
term  IRS  records  or  information  does 
include  records  or  information  obtained 
during  the  administrative  stage  of  a 
criminal  investigation  (prior  to  the 
initiation  of  the  grand  jury),  obtained 
from  fRS  files  (such  as  transcripts  or  tax 
returns),  or  subsequently  obtained  by 
the  IRS  for  use  in  a  civil  investigation. 

(b)  IRS  officers  and  employees  means 
all  officers  and  employees  of  the  United 
States  appointed  by,  employed  by,  or 
subject  to  the  directions,  instructions,  or 
orders  of  the  Commissioner  or  IRS  Chief 
Counsel  and  also  includes  such  former 
officers  and  employees. 

(c)  IRS  contractor  means  any  person, 
including  such  person's  current  and 
former  employees,  maintaining  IRS 
records  or  information  pursuant  to  a 
contract  or  agreement  with  the  IRS.  and 
also  includes  former  contractors. 

(d)  A  request  is  any  request  for 
testimony  of  an  IRS  officer,  employee  or 
contractor  or  for  production  of  IRS 
records  or  information,  oral  or  WTitten, 
by  any  person,  which  is  not  a  demand. 

(e)  A  demand  is  any  subpoena  or 
other  order  of  any  court,  administrative 
agency  or  other  authority,  or  the 
Congress,  or  a  committee  or 
subcommittee  of  the  Congress,  and  any 
notice  of  deposition  (either  upon  oral 
examination  or  written  questions), 
request  for  admissions,  request  for 
production  of  documents  or  things, 
written  interrogatories  to  parties,  or 
other  notice  of,  request  for,  or  service  for 
discovery  in  a  matter  before  any  coiul, 
administrative  agency  or  other 
authority. 

(f)  An  IRS  matter  is  any  matter  before 
any  court,  administrative  agency  or 
other  authority  in  which  the  United 
States,  the  Commissioner,  the  IRS,  or 
any  IRS  officer  or  employee  acting  in  an 
official  capacity,  or  any  IRS  officer  or 
employee  (including  an  officer  or 
employee  of  IRS  Chief  Counsel's  office) 
in  his  or  her  individual  capacity  if  the 
United  States  Department  of  Justice  or 
the  agency  has  agreed  to  represent  or 
provide  representation  to  the  IRS  officer 
or  employee,  is  a  party  and  that  is 
directly  related  to  official  business  of 
the  IRS  or  to  any  law  administered  by 
or  concerning  the  IRS.  including,  but 
not  limited  to.  judicial  and 
administrative  proceedings  described  in 
section  6103(h)(4)  and  (1)(4)  of  die  Code. 

(g)  An  IRS  congressional  matter  is  any 
matter  before  the  Congress,  or  a 


committee  or  subcommittee  of  the 
Congress,  that  is  related  to  the 
administration  of  the  internal  revenue 
laws  or  any  other  laws  administered  by 
or  concerning  the  IRS.  or  to  IRS  records 
or  information. 

(h)  A  non-IRS  matter  is  any  matter 
that  is  not  an  IRS  matter  or  an  IRS 
congressional  matter. 

(i)  A  testimony  authorization  is  a 
written  instruction  or  oral  instruction 
memorialized  in  writing  within  a 
reasonable  period  by  an  authorizing 
official  that  sets  forth  the  scope  of  and 
limitations  on  proposed  testimony  and/ 
or  disclosure  of  IRS  records  or 
information  issued  in  response  to  a 
request  or  demand  for  Such  IRS  records 
or  information.  A  testimony 
authorization  may  grant  or  deny 
authorization  to  testily  or  disclose  IRS 
records  or  information  and  may  make  an 
authorization  effective  only  upon  the 
occurrence  of  a  precedent  condition, 
such  as  the  receipt  of  a  consent 
complying  with  the  provisions  of 
section  6103(c)  of  the  Code.  To 
authorize  testimony  means  to  issue  the 
instruction  described  in  this  paragraph 
(i). 

(j)  An  authorizing  official  is  a  person 
with  delegated  authority  to  authorize 
testimony  and  the  disclosure  of  IRS 
records  or  information. 

§301.9000-2    Considerations  in 
responding  to  a  request  or  demand  for  IRS 
records  or  information. 

(a)  Situations  in  which  disclosure 
shall  not  be  authorized.  Authorizing 
officials  shall  not  permit  testimony  or 
disclosure  of  IRS  records  or  information 
in  response  to  requests  or  demands  if— 

(1)  Testimony  or  disclosure  of  IRS 
records  or  information  would  violate  a 
Federal  statute  including,  but  not 
limited  to,  sections  6103  or  6105  of  the 
Internal  Revenue  Code  (Code),  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  or 
a  rule  of  procedure,  such  as  the  grand 
jury  secrecy  rule.  Fed.  R.  Crim.  P.  6(e): 

(2)  Testimony  or  disclosure  of  IRS 
records  or  information  would  violate  a 
specific  Federal  regulation,  including, 
but  not  limited  to.  31  CFR  103.53; 

(3)  Testimony  or  disclosiue  of  IRS 
records  or  information  would  reveal 
classified  national  security  information, 
unless  properly  declassified; 

(4)  Testimony  or  disclosure  of  IRS 
records  or  information  would  reveal  the 
identity  of  an  informant;  or 

(5)  Testimony  or  disclosure  of  IRS 
records  or  information  would  reveal 
investigatory  records  or  information 
compiled  for  law  enforcement  purposes 
which  would  permit  interference  with 
law  enforcement  proceedings  or  would 
disclose  investigative  techniques  and 
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procedures,  the  effectiveness  of  which 
could  thereby  be  impaired. 
I    (b)  Assertion  of  privileges.  Any. 
applicable  privilege  or  protection  under 
law  may  be  asserted  in  response  to  a 
request  or  demand  for  testimony  or 
disclosure  of  IRS  records  or  information 
including,  but  not  limited  to,  the 
following — 

(1)  Attorney-client  privilege; 

(2)  Attorney  work  product  doctrine; 
itod 

(3)  Deliberative  process  (executive) 
pirivilege. 

(c)  Non-IRS  matters.  If  any  person 
lakes  a  request  or  demand  for  IRS 
3cords  or  information  in  connection 
With  a  non-IRS  matter,  authorizing 
officials  shall  take  into  account  the 
illowing  additional  factors  in 
asponding  to  such  request  or  demand— 
(1)  Whether  the  requester  is  a  Federal 

agency,  or  a  state  or  local  government  or 

agency  thereof; 
1  (2)  Whether  the  demand  was  issued 

Ijy  a  Federal  or  State  court, 

administrative  agency  or  other 

authority; 
I  (3)  The  potential  effect  of  the  case  on 

the  administration  of  tiie  internal 

revenue  laws  or  any  other  laws 

administered  by  or  concerning  the  IRS; 
I  (4)  The  importance  of  the  legal  issues 

presented; 
;  (5)  Whether  the  IRS  records  or 

information  are  available  from  other 

simrces; 
(6)  The  IRS's  anticipated  commitment 

of  time  and  anticipated  expenditure  of 

funds  necessary  to  comply  with  the 

request  or  demand; 
if/)  The  number  of  similar  requests 

aid  their  cumulative  effect  on  the 

expenditure  of  IRS  resources; 

(8)  Whether  the  request  or  demand 
allows  a  reasonable  time  for  compliance 
(generally,  at  least  fifteen  business 
days); 

(9)  Whether  the  testimony  or 
disclosure  is  appropriate  under  the  rules 
of  procedure  governing  the  case  or 
matter  in  which  the  request  or  demand 
arises; 

(10)  Whether  the  request  or  demand 
involves  expert  witness  testimony; 

(11)  Whether  the  request  or  demand  is 
for  the  testimony  of  an  IRS  officer, 
employee  or  contractor  who  is  without 
personal  knowledge  of  relevant  facts; 

tl2)  Whether  the  request  or  demand  is 
for  the  testimony  of  a  presidential 
appointee  or  senior  executive  and 
whether  the  testimony  of  a  lower-level 
o^cial  would  suffice; 

(13)  Whether  the  procedures  in 
§  301.9000-5  have  been  followed;  and 

(14)  Any  other  relevant  factors  that 
may  be  brought  to  the  attention  of  the 
authorizing  official. 


§  301 .9000-3    Testimony  authorizations. 

(a)  Prohibition  on  disclosure  of  IRS 
records  or  information  without 
testimony  authorization.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  when  a  request  or  demand  for 
IRS  records  or  information  is  made,  no 
IRS  officer,  employee  or  contractor  shall 
testify  or  disclose  IRS  records  or 
information  to  any  court,  administrative 
agency  or  other  authority,  or  to  the 
Congress,  or  tO  a  committee  or 
subcommittee  of  the  Congress  without  a 
testimony  authorization.  However,  an 
IRS  officer,  employee  or  contractor  may 
appear  in  person  to  advise  that  he  or  she 
is  awaiting  instructions  from  an 
authorizing  official  with  respect  to  the 
request  or  demand. 

(b)  Exceptions.  No  testimony 
authorization  is  required  in  the 
following  circumstances — 

(1)  To  respond  to  a  request  or  demand 
for  IRS  records  or  information  by  an 
attorney  or  other  government 
representative  regarding  an  IRS  matter; 

(2)  To  respond  solely  in  writing, 
under  the  direction  of  an  attorney  or 
other  representative  of  the  government, 
to  requests  and  demands  in  IRS  matters, 
including,  but  not  limited  to, 
admissions,  document  production,  and 
written  interrogatories  to  parties; 

(3)  To  respond  to  a  request  or  demand 
issued  to  a  former  IRS  officer,  employee 
or  contractor  for  expert  or  opinion 
testimony  if  the  testimony  involves 
general  knowledge  (such  as  information 
contained  in  published  procedures  of 
the  IRS  or  the  IRS  Office  of  Chief 
Counsel)  gained  while  the  former  IRS 
officer,  employee  or  contractor  was 
employed  or  under  contract  with  the 
IRS;  or 

(4)  If  a  more  specific  procedure 
established  by  the  Commissioner 
governs  the  disclosure  of  IRS  records  or 
information.  These  procedures  include, 
but  are  not  limited  to,  those  relating  to: 
procedures  pursuant  to  26  CFR 
601.702(d),  Freedom  of  Information  Act 
requests  pursuant  to  5  U.S.C.  552, 
Privacy  Act  of  1974  requests  pursuant  to 
5  U.S.C.  552a,  disclosures  to  state  tax 
agencies  pursuant  to  section  6103(d)  of 
the  Code,  and  disclosures  to  the  United 
States  Department  of  Justice  pursuant  to 
an  ex  parte  order  under  section 
6103(i)(l)oftheCode. 

§  301 .9000-4    Procedure  in  tiie  event  of  a 
request  or  demand  for  IRS  records  or 
information. 

{a)  Purpose  and  scope.  This  section 
prescribes  procedures  to  be  followed  by 
IRS  officers,  employees  and  contractors 
upon  receipt  of  a  request  or  demand  in 
matters  where  a  testimony  authorization 
is  or  may  be  required. 


(b)  Notification  of  the  Disclosure 
Officer.  Except  for  requests  or  demands 
in  United  States  Tax  Court  cases,  in 
personnel,  labor  relations,  government 
contract,  or  IRS  congressional  matters, 
or  in  matters  related  to  informant  claims 
or  the  rules  of  Bivens  v.  Six  Unknown 
Named  Agents  of  Federal  Bureau  of 
Narcotics,  403  U.S.  388  (1971)  (Bivens 
matters),  or  the  Federal  Tort  Claims  Act 
(FTCA),  an  IRS  officer,  employee  or 
contractor  who  receives  a  request  or 
demand  for  IRS  records  or  information 
for  which  a  testimony  authorization  is 
or  may  be  required  shall  notify 
promptly  the  Disclosure  Officer 
servicing  the  IRS  officer's,  employee's  or 
contractor's  geographic  area.  Such  IRS 
officer,  employee  or  contractor  shall 
await  instructions  from  the  authorizing 
official  concerning  the  response  to  the 
request  or  demand. 

(c)  Requests  or  demands  in  United 
States  Tax  Court  cases.  An  IRS  officer, 
employee  or  contractor  who  receives  a 
request  or  demand  for  IRS  records  or 
information  on  behalf  of  a  petitioner  in 
a  United  States  Tax  Court  case  shall 
notify  promptly  the  IRS  Chief  Counsel 
attorney  assigned  to  the  case.  Such  IRS 
Chief  Counsel  attorney  shall  notify 
promptly  the  authorizing  official.  The 
IRS  officer,  employee  or  contractor  who 
received  such  request  or  demand  shall 
await  instructions  from  the  authorizing 
official. 

(d)  Requests  or  demands  in  personnel, 
labor  relations,  government  contract. 
Bivens  or  FTCA  matters,  or  matters 
related  to  informant  claims.  An  IRS 
officer,  employee  or  contractor  who 
receives  a  request  or  demand,  on  behalf 
of  an  appellant,  grievant,  complainant 
or  representative,  for  IRS  records  or 
information  in  a  personnel,  labor 
relations,  government  contract,  Bivens 
or  FTCA  matter,  or  matter  related  to 
informant  claims,  shall  notify  promptly 
the  IRS  Associate  Chief  Counsel     ' 
(General  Legal  Services)  attorney 
assigned  to  the  case.  If  no  IRS  Associate 
Chief  Counsel  (General  Legal  Services) 
attorney  is  assigned  to  the  case,  the  IRS 
officer,  employee  or  contractor  shall 
notify  promptly  the  IRS  Associate  Chief 
Counsel  (General  Legal  Services) 
attorney  servicing  the  geographic  area. 
Such  IRS  Associate  Chief  Counsel 
(General  Legal  Services)  attorney  shall 
notify  promptly  the  authorizing  official. 
The  IRS  officer,  employee  or  contractor 
who  received  such  request  or  demand 
shall  await  instructions  from  the 
authorizing  official. 

(e)  Requests  or  demands  in  IRS 
congressional  matters.  An  IRS  officer, 
employee  or  contractor  who  receives  a 
request  or  demand  in  an  IRS 
congressional  matter  shall  notify. 
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promptly  the  IRS  Office  of  Legislative 
Affairs.  The  IRS  officer,  employee  or 
contractor  who  received  such  request  or 
demand  shall  await  instructions  from 
the  authorizing  official. 

(f)  Opposition  to  a  demand  for  IRS 
records  or  information  in  IRS  and  non- 
IRS  matters.  If,  in  response  to  a  demand 
for  IRS  records  or  information,  an 
authorizing  official  has  not  had  a 
sufficient  opportunity  to  issue  a 
testimony  authorization,  or  determines 
that  the  demand  for  IRS  records  or 
information  should  be  denied,  the 
authorizing  official  shall  request  the 
attorney  or  other  representative  of  the 
government  to  oppose  such  demand  and 
respectfully  inform  the  court, 
administrative  agency  or  other 
authority,  by  appropriate  action,  that  the 
authorizing  official  either  has  not  yet 
issued  a  testimony  authorization,  or  has 
issued  a  testimony  authorization,  to  the 
IRS  officer,  employee  or  contractor,  that 
denies  permission  to  testify  or  disclose 
the  IRS  records  or  information.  If  the 
authorizing  official  denies  authorization 
in  whole  or  in  part,  the  attorney  or  other 
representative  of  the  government  shall 
inform  the  court,  administrative  agency 
or  other  authority  of  the  reasons  the 
authorizing  official  gives  for  not 
authorizing  the  testimony  or  the 
disclosiu-e  of  the  IRS  records  or 
information  or  take  such  other  action  in 
opposition  as  may  be  appropriate 
(including,  but  not  limited  to,  filing  a 
motion  to  quash  or  a  motion  to  remove 
to  Federal  court). 

(g)  Procedure  in  the  event  of  an 
adverse  ruling.  In  the  event  such  court, 
administrative  agency,  or  other 
authority  rules  adversely  with  respect  to 
the  refusal  to  disclose  the  IRS  records  or 
information  pursuant  to  the  testimony 
authorization,  or  declines  to  defer  a 
ruling  until  a  testimony  authorization 
has  been  received,  the  IRS  officer, 
employee  or  contractor  who  has 
received  the  request  or  demand  shall, 
pursuant  to  this  section,  respectfully 
decline -to  testify  or  disclose  the  IRS 
records  or  information. 

(h)  Penalties.  Any  IRS  officer  or 
employee  who  discloses  IRS  records  or 
information  without  following  the 
provisions  of  this  section  or  §  301.9000- 
3,  may  be  subject  to  administrative 
discipline,  up  to  and  including 
dismissal.  Any  IRS  officer,  employee  or 
contractor  may  be  subject  to  applicable 
contractual  sanctions  and/or  criminal 
penalties,  including  prosecution  under 
5  U.S.C.  552a(i),  for  willful  disclosure  in 
an  unauthorized  manner  of  information 
protected  by  the  Privacy  Act,  or  under 
section  7213  of  the  Code,  for  willful 
disclosure  in  an  unauthorized  manner 
of  return  information. 


(i)  No  creation  of  benefit  or  separate 
privilege.  Nothing  in  this  section,  and 
nothing  in  §§  301.9000-1  through 
301.9000-6,  creates,  is  intended  to 
create,  or  may  be  relied  upon  to  create, 
any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  United  States.  Nothing 
in  these  regulations  creates  a  separate 
privilege  or  basis  to  withhold  IRS 
records  or  information. 

§  301 .9000-5    Written  statement  required 
for  requests  or  demands  in  non-IRS 
matters. 

(a)  Written  statement.  A  request  or 
demand  for  IRS  records  or  information 
for  use  in  a  non-IRS  matter  shall  be 
accompanied  by  a  written  statement 
made  by  or  on  behalf  of  the  party 
seeking  the  testimony  or  disclosure  of 
IRS  records  or  information,  setting 
forth— 

(1)  A  brief  description  of  the  parties 
to  and  subject  matter  of  the  proceeding 
and  the  issues; 

(2)  A  summary  of  the  testimony,  IRS 
records  or  information  sought,  the 
relevance  to  the  proceeding,  and  the 
estimated  volume  of  IRS  records 
involved; 

(3)  The  time  that  will  be  required  to 
present  the  testimony  (on  both  direct 
and  cross  examination); 

(4)  Whether  any  of  the  IRS  records  or 
information  is  a  return  or  is  retiim 
information  (as  defined  in  section 
6103(b)  of  the  Internal  Revenue  Code 
(Code)),  or  tax  convention  information 
(as  defined  in  section  6105(c)(1)  of  the 
Code),  and  the  statutory  authority  for 
the  disclosure  of  such  return  or  return 
information  (and,  if  no  consent  to 
disclose  pursuant  to  section  6103(c)  of 
the  Code  accompanies  the  request  or 
demand,  the  reason  such  consent  is  not 
necessary); 

(5)  Whether  a  declaration  of  an  IRS 
officer,  employee  or  contractor  under 
penalties  of  perjury  pursuant  to  28 
U.S.C.  1746  would  suffice  in  lieu  of 
deposition  or  trial  testimony; 

(6)  Whether  deposition  or  trial 
testimony  is  necessary  where  IRS 
records  are  authenticated  under 
applicable  rules  of  evidence  and 
procedxire; 

(7)  Whether  IRS  records  or 
information  are  available  from  other 
sources;  and 

(8)  A  statement  that  the  request  or 
demand  allows  a  reasonable  time 
(generally,  at  least  fifteen  business  days) 
for  dompliance. 

(b)  Permissible  waiver  of  statement. 
The  requirement  of  a  written  statement 
in  paragraph  (a)  of  this  section  may  be 
waived  by  the  authorizing  official  for 
good  cause. 


§301.9000-6    Examples. 

The  following  examples  illustrate  the 
provisions  of  §§  301.9000-1  through 
301.9000-5: 

Example  1.  A  taxpayer  sues  a  practitioner 
in  state  court  for  malpractice  in  connection 
with  the  practitioner's  preparation  of  a 
Federal  income  tax  return.  The  taxpayer 
subpoenas  an  IRS  employee  to  testify 
concerning  the  IRS  employee's  examination 
of  the  taxpayer's  Federal  income  tax  return. 
The  taxpayer  provides  the  statement  required 
by  §  301.9000-5.  This  is  a  non-IRS  matter.  A 
testimony  authorization  would  be  required 
for  the  IRS  employee  to  give  such  testimony. 
(In  addition,  the  taxpayer  would  be  required 
to  execute  an  appropriate  consent  under 
section  6103(c)  of  the  Internal  Revenue  Code 
(Code)).  The  IRS  generally  opposes  an  IRS 
officer's,  employee's  or  Contractor's 
appearance  in  such  cases  because  the  IRS  is 
a  disinterested  party  with  respect  to  the 
dispute  and  would  consider  the  commitment 
of  resources  to  comply  with  the  subpoena 
inappropriate. 

Example  2.  In  a  state  judicial  proceeding 
concerning  child  support,  the  child's 
custodial  parent  subpoenas  for  a  deposition 
an  Internal  Revenue  Service  (IRS)  agent  who 
is  examining  certain  of  the  non-custodial 
parent's  post-divorce  Federal  income  tax 
returns.  This  is  a  non-IRS  matter.  The 
custodial  parent  submits  with  the  subpoena 
the  statement  required  by  §301.9000-5 
stating  as  the  reason  for  the  lack  of  taxpayer 
consent  to  disclosure  that  the  non-custodial 
parent  has  refused  to  provide  the  consent. 
(Both  a  consent  from  the  taxpayer  complying 
with  section  6103(c)  and  a  testimony 
authorization  would  be  required  prior  to  the 
IRS  agent  testifying  at  the  deposition.) 
Should  taxpayer  consent  be  obtained,  where 
appropriate,  the  IRS  may  provide  a 
declaration  and/or  certified  return 
information  of  the  taxpayer.  A  deposition 
would  be  unnecessary  under  the 
circumstances. 

Example  3.  The  chairperson  of  a 
congressional  committee  requests  the 
appearance  of  an  IRS  employee  before  the 
committee  and  committee  staff  to  submit  to 
questioning  by  committee  staff  concerning 
the  procedures  for  processing  Federal 
employment  tax  returns.  This  is  an  IRS 
congressional  matter.  Even  though 
questioning  would  not  involve  the  disclosure 
of  returns  or  return  information,  the 
questioning  would  involve  the  disclosure  of 
IRS  records  or  information;  therefore,  a 
testimony  authorization  would  be  required. 
The  IRS  employee  must  contact  the  IRS 
Office  of  Legislative  Affairs  for  instructions 
before  appearing. 

Example  4.  The  IRS  opens  a  criminal 
investigation  as  to  the  tax  liabilities  of  a 
taxpayer.  This  is  an  IRS  matter.  At  some 
point  during  the  criminal  investigation,  the 
IRS  refers  the  matter  to  the  United  States 
Department  of  Justice,  requesting  the 
institution  of  a  Federal  grand  jury  to 
investigate  further  potential  criminal  tax 
violations.  Subsequently,  the  United  States 
Department  of  Justice  approves  the  request 
and  initiates  a  grand  jury  investigation.  The 
grand  jury  subsequently  indicts  the  taxpayer. 
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^d  the  taxpayer  subpoenas  an  IRS  special 
agent  for  testimony  regarding  the 
investigation.  The  records  and  information 
tollected  during  the  administrative  stage  of 
the  investigation,  including  the  taxpayer's  tax 
returns  from  IRS  files,  are  IRS  records  and 
Information.  A  testimony  authorization  is 
required  for  the  IRS  special  agent  to  testify 
regarding  this  information.  However,  no  IRS 
testimony  authorization  is  required  regarding 
the  information  collected  by  the  IRS  special 
agent  when  the  IRS  special  agent  was  acting 
under  the  direction  and  control  of  the  United 
States  Attorney's  Office  in  the  Federal  grand 
jury  investigation.  That  information  is  not 
KS  records  or  information  within  the 
iheaning  of  §  301.9000-l(a). 
J  Example  5.  The  United  States  Department 
(jf  Justice  attorney  representing  the  IRS  in  a 
suit  for  refund  requests  testimony  from  an 
IRS  revenue  agent.  This  is  an  IRS  matter.  A 
tfestimony  authorization  would  not  be 
required  in  order  for  the  IRS  revenue  agent 
tp  testify  because  the  testimony  was 

T quested  by  government  counsel. 
I  Example  6.  A  state  assistant  attorney 
general,  acting  in  accordance  with  a 
recommendation  from  his  state's  department 
of  revenue,  is  prosecuting  a  taxpayer  under 
a  state  criminal  law  proscribing  the 
iiflentional  failure  to  file  a  state  income  tax 
return.  The  assistant  attorney  general  serves 
an  IRS  employee  with  a  subpoena  to  testify 
concerning  the  taxpayer's  Federal  income  tax 
return  filing  history.  This  is  a  non-IRS  matter. 
This  is  also  a  state  judicial  proceeding 
pertaining  to  tax  administration  within  the 
meaning  of  section  6103(h)(4)  and  (b)(4).  As 
such,  the  procedures  of  section  6103th)(4) 
apply.  A  testimony  authorization  would  be 
required  for  the  testimony  demand  in  the 
subpoena. 

Example  7.  A  former  IRS  revenue  agent  is 
requested  to  testify  in  a  divorce  proceeding. 
The  request  seeks  testimony  explaining  the 
meaning  of  entries  appearing  on  one  of  the 
parties'  transcript  of  account  which  is 
already  in  the  possession  of  the  parties.  This 
is  a  non-IRS  matter.  No  testimony 
authorization  is  required  because  the 
testimony  requested  fi-om  the  former  IRS 
employee  involves  general  knowledge  gained 
while  the  former  IRS  revenue  agent  was 
employed  with  the  IRS. 


§301.9000-7    Effective  date. 

The  provisions  of  §§  301.9000-1 
through  301.9000-6  apply  to  any 
request  or  demand  for  IRS  records  or 
information  received  by  any  IRS  officer, 
employee  or  contractor  on  or  after  the 
date  of  publication  of  the  Treasury 
decision  adopting  these  rules  as  final 
regulations  in  the  Federal  Register. 

David  A.  Mader. 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

(FR  Doc.  03-17230  FUed  7-8-03;  8:45  am] 
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[REG-141669-02] 
RIN  1545-BB41 

Waiver  of  Information  Reporting 
Penalties— Determining  Whether 
Correction  is  Prompt 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 


SUMMARY:  This  document  contains 
proposed  regulations  relating  to  waiver 
under  section  6724  of  the  Internal 
Revenue  Code  (Code)  of  a  penalty 
imposed  by  section  6721  for  failure  to 
file  a  correct  information  return.  The 
proposed  regulations  provide  guidance 
on  the  requirement  of  prompt  correction 
of  the  failure  to  file  or  file  correctly.  The 
proposed  regulations  provide  that  the 
IRS  will  deem  information  returns 
promptly  corrected  if  corrected  within 
30  days  of  the  required  filing  date,  or  by 
August  1  following  that  required  filing 
date.  After  August  1,  a  correction  is 
prompt  if  made  by  the  time  annoimced 
by  the  IRS  in  pubhshed  guidance.  The 
proposed  regulations  do  not  change  the 
rules  for  determining  reasonable  cause 
for  waiving  the  penalty  for  hilxiie  to 
furnish  correct  payee  statements  under 
section  6722  or  the  time  to  comply  with 
other  information  reporting 
requirements  under  section  6723. 
DATES:  Written  and  electronic  conunents 
are  due  by  October  7,  2003.  Requests  to 
speak  (with  outlines  of  topics  to  be 
discussed)  at  the  public  hearing 
scheduled  for  October  21,  2003,  are  due 
by  September  30.  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-141669-02).  Room 
5526,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station.  Washington. 
DC  20044.  Commenters  may  hand 
deliver  submissions  Monday  through 
Friday  between  the  hours  of  8  a.m.  and 
4  p.m.  to:  CC:PA:RU  (REG-141669-02). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
commenters  may  submit  comments 
electronically  to  the  IRS  Internet  site  at 
http://www.irs.gov/regs.  The  public 
hearing  will  be  held  in  the  IRS 
Auditorium,  Internal  Revenue  Building. 
1111  Constitution  Avenue.  NW.. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
contact  Robert  A.  Desilets.  Jr.  at  (202) 


622-4910;  concerning  submissions  of 
comments,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing,  Treena  Garrett  at 
(202)  622-7180  (not  toll-free  numbers). 

SUPPLEMENTARY  INFORMATION: 

Background 

This  dociunent  contains  proposed 
amendments  to  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  under  section  6724(a)  of  the 
Code.  Section  301. 6724-1  (d)(l)(ii)(D)  of 
the  proposed  regulations  will  clarify 
when  a  correction  of  an  information 
rettun  is  prompt  for  purposes  of 
establishing  reasonable  cause  to  waive 
the  penalty  under  section  6721  of  the 
Code.  Existing  §301. 6724-l(d)(l)(iiHD). 
adopted  on  December  31,  1991  (56  FR 
67178).  provides  in  pertinent  part  that  a 
correction  is  prompt  if  it  occius  on  the 
earliest  date  of  a  regixlar  submission  of 
corrections,  defining  regtUar 
submissions  as  occiuring  at  intervals  of 
30  or  fewer  days.  Many  information 
rettun  filers  have  urged  the  IRS  to 
replace  the  30-day  correction  interval 
with  an  interval  corresponding  to  the 
schedule  for  tiered  penalties. 

Explanation  of  Provisions 

/.  Section  6721 

Section  6721  imposes  penalties  on 
failures  to  file,  or  file  correct, 
information  retiuns.  Section  6721 
creates  a  three-tiered  penalty  structure 
to  encourage  timely  filing  and  prompt 
correction  of  errors  in  previously  filed 
retiuTis.  Congress  enacted  the  three- 
tiered  penalty  structiue  in  the  Omnibus 
Budget  Reconciliation  Act  of  1989 
(Public  Law  101-239. 103  Stat.  2388, 
2389).  Section  6721  generally  imposes  a 
penalty  in  the  amount  of  $50  for  each 
retiun  with  respect  to  which  a  failure  , 
occurs,  but  not  to  exceed  $250,000  per' 
person  per  calendar  year.  However,  if  a 
filer  corrects  a  failure  within  30  days 
after  the  required  filing  date,  the  penalty 
with  respect  to  such  retimi  shall  be  $15 
in  Heu  of  $50.  but  not  to  exceed  $75,000 
per  filer  per  calendar  year.  Moreover,  if 
a  filer  corrects  a  failure  more  than  30 
days  after  the  required  filing  date,  but 
before  August  1  of  the  calendar  year  in 
which  the  required  filing  date  occurs, 
the  penalty  with  respect  to  each  return 
shall  be  $30  in  lieu  of  $50.  but  not  to 
exceed  $150,000  per  filer  per  calendar 
year.  Section  6721  provides  these 
penalties  to  encourage  prompt 
corrections  of  failures  to  file,  or  file 
correct,  information  returns.  H.R.  Rep. 
101-386.  at  648-649  (1989). 
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n.  Section  6724 

Section  6724(a)  provides  for  a  waiver 
of  information  reporting  penalties  under 
sections  6721  through  6723  if  the  failure 
giving  rise  to  such  penalties  was  due  to 
reasonable  cause  and  not  willful 
neglect.  Under  §  301.6724-l(a)  of  the 
regulations,  to  prove  reasonable  cause 
for  a  failure,  the  filer  must  establish 
either  that  there  are  significant 
mitigating  factors  with  respect  to  the 
failure  or  that  the  failure  arose  from  an 
event  beyond  the  filer's  control  (an 
impediment).  In  addition,  the  filer  must 
have  acted  in  a  responsible  manner  both 
before  and  after  the  failure. 

Under  §  301.6724-l(d)  of  the 
regulations,  a  filer  is  considered  as 
acting  in  a  responsible  manner  if  the 
filer  exercises  reasonable  care,  i.e.,  the 
care  that  a  reasonably  prudent  person 
would  use  under  the  circumstances  in 
the  course  of  business  in  determining 
filing  obligations  and  in  handling 
account  information  such  as  account 
numbers  and  balances.  Section 
301.6724-l{d)  of  the  regulations  also 
refers  to  the  promptness  of  correction, 
i.e.,  when  the  filer  imdertook  significant 
steps  to  avoid  or  mitigate  the  failure. 

Section  301.6724-l(d)(l)(ii)(D) 
currently  provides,  in  part,  that  a 
correction  is  considered  prompt  if  it  is 
made  within  30  days  after  the  date  of 
removal  of  an  impediment  or  discovery 
of  a  failure,  or  on  the  earliest  date 
thereafter  on  which  a  regular 
submission  of  corrections  occius. 
Submissions  are  regular  only  if  they 
occur  at  intervals  of  30  days  or  fewer. 
Under  the  30-day  rule,  a  filer  of  a  large 
number  of  information  returns  that 
discovers  errors  over  a  period  of  several 
months  would  be  required  to  submit 
multiple  corrections  in  a  series  of 
filings.  Information  return  filers  have 
lirged  the  IRS  to  allow  filers  to  "bimdle" 
their  corrections,  i.e.,  submit  the 
corrected  information  returns  less 
frequently  according  to  a  defined 
timetable.  The  IRS  agrees  that  the 
current  rule  may  be  burdensome  and 
that  bundling  should  be  permitted. 

The  proposed  regulations  provide  that 
a  correction  of  an  information  return  is 
prompt  if  the  filer  makes  the  correction 
within  30  days  of  the  required  filing 
date,  or  by  August  1  following  that 
required  filing  date.  After  August  1,  a 
correction  is  prompt  if  the  filer  makes 
the  correction  by  the  date  or  dates 
announced  in  guidance  governing  the 
electronic  or  magnetic  filing  of 
information  returns,  or  in  other 
guidance  including  forms  and 
instructions.  It  is  anticipated  that  the 
date  or  dates  will  be  in  November  and/ 
or  December  of  the  calendar  year  in 


which  the  required  filing  date  occurs. 
After  the  dates  announced  in  the 
guidance,  the  proposed  regulations 
provide  that  a  correction  is  prompt  if  it 
is  made  within  30  days  after  the  date  the 
impediment  is  removed  or  the  failure  is 
discovered. 

The  proposed  regulations  apply  solely 
for  the  purpose  of  determining  whether 
there  is  reasonable  cause  for  waiving  the 
penalty  for  failure  to  file  correct 
information  returns  imposed  by  section 
6721.  The  proposed  regulations  do  not 
apply  for  the  purpose  of  determining 
whether  there  is  reasonable  cause  for 
waiving  the  penalties  imposed  by 
sections  6722  and  6723.  The  IRS  and 
Treasury  Department  believe  that  a  filer 
should  correct  promptly  a  failure  to 
furnish  a  correct  payee  statement  or  a 
failure  to  satisfy  the  reporting 
requirements  described  in  section 
6724(d)(2)  and  (3)  with  regard  to 
sections  6722  and  6723,  respectively. 
Therefore,  the  proposed  regulations 
retain  the  30-day  correction  period  for 
waiving  the  penalties  imposed  by 
sections  6722  and  6723. 

The  proposed  regulations  do  not 
affect  or  alter  the  tiered  penalty  rate 
schedule  of  section  6721.  To  ensure  that 
a  reduced  penalty  amount  under  section 
6721  will  apply,  in  the  event  that  the 
IRS  does  not  grant  a  reasonable  cause 
waiver,  a  filer  should  file  correct 
information  retiuns  with  the  IRS  within 
30  days  after  the  required  filing  date,  or 
before  August  1  of  the  calendar  year  in 
which  the  required  filing  date  occurs. 

Proposed  ECTective  Date 

The  proposed  regulations  apply  to 
corrections  of  information  returns  made 
after  the  date  of  publication  of  a 
Treasury  decision  adopting  the 
proposed  regulations  as  final  regulations 
in  the  Federal  Register.  However,  filers 
may  cite  these  rules  for  purposes  of 
requesting  a  reasonable  cause  waiver 
prior  to  the  date  that  the  proposed 
regulations  become  final. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  proposed  regulations,  and 
because  the  proposed  regulations  do  not 
impose  a  collection  of  information  on 
small  entities,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f)  of  the  Code, 
this  notice  of  proposed  rulemaking  will 
be  submitted  to  the  Chief  Counsel  for 


Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Conunents  and  Public  Hearing 

Before  adoption  of  these  proposed 
regulations  as  final  regulations,  the  IRS 
will  consider  any  electronic  or  written 
comments  (a  signed  original  and  eight 
(8)  copies)  that  a  commenter  submits 
timely  (in  the  manner  described  in  the 
ADDRESSES  portion  of  this  preamble)  to 
the  IRS.  The  IRS  and  the  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  regulations  and 
how  they  can  be  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying.  Written 
comments  on  the  proposed  regulations 
are  due  by  October  7,  2003. 

A  public  hearing  has  been  scheduled 
for  October  21,  2003,  beginning  at  10 
a.m.  in  the  IRS  Auditorium,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  All 
visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  portion  of  this 
preamble. 

The  rules  of  26  CFR  601.601(aM3) 
apply  to  the  hearing.  Persons  who  wish 
to  present  oral  conunents  must  submit 
electronic  or  written  comments  and  an 
ouUine  of  the  topics  for  discussion  and 
the  time  for  each  topic  (a  signed  original 
and  eight  (8)  copies)  by  September  30, 
2003.  Each  person  making  comments 
will  have  10  minutes  to  present 
comments.  The  IRS  will  prepare  an 
agenda  showing  the  scheduling  of  the 
speakers  after  the  deadline  for  reviewing 
ouUines  has  passed.  Copies  of  the 
agenda  will  be  available  free  of  charge 
at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
proposed  regulations  is  Robert  A. 
Desilets,  Jr.,  Office  of  the  Associate 
Chief  Counsel  (Procedure  and  . 

Administration),  Administrative 
Provisions  and  Judicial  Practice 
Division.  However,  other  personnel 
from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subiects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes,  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 
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Proposed  Amendments  to  the 
Regidations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

,   Paragraph  1.  The  authority  citation 
or  part  1  continues  to  read  in  part  as 
bllows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  301.6724-1  is 
amended  by: 

1.  Revising  paragraph  {d)(l)(ii)(D). 

2.  Adding  paragraph  (d)(3). 

The  revision  and  addition  read  as 
follows: 

§  301 .6724-1     Reasonsable  cause. 

I       *         *         *         * 

'(d)*   *   * 

(D*  *  * 

(ii)  *  *  * 

(D)  Correcting  the  failure  as  promptiy 
as  possible  upon  removal  of  the 
impediment  or  discovery  of  the  failure. 
A  person  may  correct  a  failure  by  filing 
or  correcting  the  information  return,  by 
furnishing  or  correcting  the  payee 
statement,  or  by  providing  or  correcting 
the  information  to  satisfy  the  specified 
information  reporting  requirement  with 
respect  to  which  the  failure  occurs.  This 
paragraph  (d)(l)(ii}(D)  does  not  apply 
with  respect  to  information  that  specific 
information  reporting  rules  prohibit  the 
filer  fi-om  altering.  See  §  1.6045-4(i)(5) 
of  this  chapter.  In  the  case  of  a  waiver 
of  a  penalty  imposed  by  section  6722  or 
6723  of  the  Internal  Revenue  Code, 
correction  is  prompt  if  it  is  made  within 
30  days  after  the  date  of  removal  of  the 
impediment  or  discovery  of  the  failure. 
For  purposes  of  section  6721  of  the 
Internal  Revenue  Code,  a  correction  is 
prompt  if  the  Internal  Revenue  Service 
receives  the  correction — 

(i)  On  or  before  30  days  after  the 
required  filing  date; 

(ii)  On  or  before  August  1  following 
that  required  filing  date; 

(iii)  On  or  before  the  date  or  dates 
annoimced  in  guidance  governing  the 
electronic  or  magnetic  filing  of 
information  returns; 

(iv)  On  or  before  the  date  or  dates 
annoimced  in  other  guidance  including 
forms  and  instructions;  or 

(v)  Within  30  days  after  the  date  the 
impediment  is  removed  or  the  failure  is 
discovered  if  the  correction  is  not 
submitted  within  the  time  frames  set 
forth  in  paragraphs  (d)(l){ii)(D)(i) 
through  (iv). 


(3)  [Reserved)  For  further  guidance, 
see§301.6724-lT(d)(3). 

*        *        *        *        • 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

(FR  Doc.  03-17229  FUed  7-8-03;  8:45  am] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD01 -03-004] 

RIN  1625-AAOO 


Safety  Zone;  Beverly  Homecoming 
Fireworks— Beverly,  MA 

AGENCY:  Coast  Guard,  DHS. 

ACnow:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  temporary  safety  zone  for  the 
Beverly  Homecoming  Fireworks  on 
August  10,  2003  in  Beverly,  MA.  The 
safety  zone  would  temporarily  close  all 
waters  of  Beverly  Harbor  within  a  400- 
yard  radius  of  the  fireworks  barge 
located  at  position  42°32'36''  N, 
070°51'50''  W,  to  ensure  the  safety  of  life 
and  property  during  the  event.  This 
safety  zone  is  intended  to  restrict 
vessels  from  the  area  encompassed  by 
the  safety  zone  for  the  duration  of  the 
fireworks  display  by  prohibiting  entry  of 
vessels  into  or  within  this  portion  of 
Beverly  Harbor  during  the  closure 
period. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  8,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Daniel  Dugery, 
Marine  Safety  Office  Boston,  Waterways 
Safety  and  Response  Division,  at  (617) 
223-3000. 

SUPPLEMENTARY  INFORMATION: 


Request  for  Information 

We  encoiurage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-03-004), 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
-    applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  comments  reached  us, 
please  enclose  a  stamped,  self  addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them.  •     « 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
.    Marine  Safety  Office  Boston  at  the 
address  imder  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  a  public  meeting  would 
aid  this  rulemaking,  we  will  hold  one  at 
a  time  and  place  announced  by  a 
separate  notice  in  the  Federal  Register. 

Background  and  Purpose 

This  regulation  proposes  to  establish 
a  safety  zone  in  Beverly  Harbor  within 
a  400-yard  radius  of  the  fireworks  barge  . 
located  at  an  approximate  position 
42'=32'36''  N,  070°51'50''  W.  The  barge 
will  be  anchored. 

The  zone  would  restrict  movement 
within  this  portion  of  Beverly  Harbor 
and  is  needed  to  protect  life  and 
property  of  the  maritime  public  from  the 
dangers  posed  by  a  fireworks  display. 
Marine  traffic  may  transit  safely  outside 
of  the  safety  zone  during  the  effective 
periods.  The  Captain  of  the  Port  does 
not  anticipate  any  negative  impact  on 
vessel  traffic  due  to  this  event.  Public 
notifications  will  be  made  prior  to  the 
effective  period  via  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 

Discussion  of  Proposed  Rule 

The  safefy  zone  would  be  in  effect 
fr«m  8  p.m.  until  11  p.m.  on  August  10. 
2003. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regxdatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
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reviewed  it  under  that  Order.  It  is  not    • 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Homeland  Security  (DHS). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 

Although  this  proposed  regulation 
would  prevent  traffic  from  transiting  a 
portion  of  Beverly  Harbor  during  the 
effective  periods,  the  effects  of  this 
regulation  would  not  be  significant  for 
several  reasons:  the  minimal  time  that 
vessels  will  be  restricted  from  the  area, 
vessels  may  safely  transit  outside  of  the 
safety  zone,  and  advance  notifications 
which  will  be  made  to  the  local 
maritime  community  by  safety  marine 
information  broadcasts  and  local  notice 
to  mariners. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  proposed  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  euid 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Gueud  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  rule  would  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  Beverly  Harbor  on  August 
10,  2003.  This  safety  zone  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities 
for  the  following  reasons:  vessel  traffic 
can  safely  pass  outside  of  the  safety 
zone  d\iring  the  effective  periods,  the 
periods  are  limited  in  duration,  and 
advance  notifications  which  would  be 
made  to  the  local  maritime  community 
by  safety  marine  information  broadcasts 
and  local  notice  to  mariners. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Chief  Petty 
Officer  Daniel  Dugery  at  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13132  and  has  determined  that  this  rule 
does  not  have  implications  for 
federalism  under  that  Order.     ' 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 


Environment  ' 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  (34){g),  of  Commandant  Instruction 
M16475.1D,  this  proposed  rule  is 
categorically  excluded  from  further 
envirorunental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVrCATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

2.  Add  temporary  section  165.T01- 
004  to  read  as  follows: 

§  1 65.T01  -004    Safety  Zone:  Beverly 
Homecoming  Fireworks — Beverly, 
Massachusetts. 

(a)  Location.  The  following  area  is  a 
safety  zone: 

All  waters  of  Beverly  Harbor  within  a 
400-yard  radius  of  the  fireworks  barge 
located  at  position  42°32'36''  N,  070°51' 
50"  W.  All  coordinates  are  North 
American  Datum  1983. 

(b)  Effective  date.  This  section  is 
effective  from  8  p.m.  imtil  11  p.m.  on 
August  10,  2003. 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  or  movement  within  this  zone  will 
be  prohibited  unless  authorized  by  the 
Captain  of  the  Port  Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local.  State,  and 
Federal  law  enforcement  vessels. 

Dated:  June  9.  2003. 
Brian  M.  Salerno, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  Massaciiusetts. 
[FR  Doc.  03-17367  Filed  7-8-03;  8:45  am]     ' 
BILUNG  CODE  4910-1S-P 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

IMD146-3100,  FRL-7525-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  Maryland; 
Revised  Mobile  Source  Inventories  and 
Motor  Vehicle  Emissions  Budgets  for 
2005  Developed  Using  MOBILES 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Maryland  State 
Implementation  Plan  (SIP).  Specifically, 
EPA  is  proposing  approval  of  revised 
mobile  emission  inventories  and  2005 
motor  vehicle  emissions  budgets  which 
have  been  developed  using  MOBILES, 
an  updated  model  for  calculating  mobile 
emissions  of  ozone  precursors.  These 
inventories  and  associated  motor 
vehicle  emissions  budgets  are  part  of  the 
1-hoiu  ozone  attainment  plans  approved 
for  the  Metropolitan  Baltimore 
nonattainment  area  (the  Baltimore  area) 
and  the  Cecil  Coimty  portion  of  the 
Philadelphia-Wihnington-Trenton 
nonattainment  area  (the  Philadelphia 
area).  The  intended  effect  of  this  action 
is  to  approve  SIP  revisions  that  will 
better  enable  the  State  of  Maryland  to 
continue  to  plan  for  attainment  of  the  1- 
hoiu  national  ambient  air  quality 
standard  (NAAQS)  for  ozone  in  the 
Baltimore  area  and  the  Cecil  County 
portion  of  the  Philadelphia  area.  This 
action  is  being  taken  under  the  Clean 
Air  Act. 

DATES:  Written  comments  must  be 
received  on  or  before  August  8,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
shoiUd  be  mailed  to  Robert  Kramer, 
Chief,  Energy,  Radiation  and  Indoor 
Environment,  Mailcode  3AP23,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Electronic  comments  should  be  sent 
either  to  Kramer.Robert@EPA.gov  or  to 
http://www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  Part  III  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 


Philadelphia,  Pennsylvania  19103; 
Maiyland  Department  of  the 
Environment,  1800  Washington 
Boulevard,  Suite  705,  Baltimore, 
Maryland  21230.  The  documents  can 
also  be  viewed  at  the  Maryland 
Department  of  the  Environment's  web 
site  at:  http://www.mde.state.md.us/ 
Programs/AirPrograms/air_planning/ 
index. asp. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  T.  Kotsch,  Energy,  Radiation  and 
Indoor  Environment  Branch,  U.S. 
Environmental  Protection  Agency,  1650 
Arch  Street.  Mail  Code  3AP23, 
Philadelphia  Pennsylvania  19103- 
20209,  (215)  814-3335,  or  by  e-mail  at 
Kotsch.Martin@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  MOBILE  model  is  an  EPA 
emissions  factor  model  for  estimating 
pollution  from  on-road  motor  vehicles 
in  states  outside  of  California.  The 
MOBILE  model  calculates  emissions  of 
volatile  organic  compounds  (VOCs), 
nitrogen  oxides  (NOx)  and  carbon 
monoxide  (CO)  bom  passenger  cars, 
motorcycles,  buses,  and  light-duty  and 
heavy-duty  trucks.  The  model  accounts 
for  the  emission  impacts  of  factors  such 
as  changes  in  vehicle  emission 
standards,  changes  in  vehicle 
populations  and  activity,  and  variation 
in  loG^  conditions  such  as  temperatiu«, 
hiunidity,  fuel  quality,  and  air  quality 
programs.  The  MOBILE  model  is  used  to 
calculate  current  and  futiue  inventories 
of  motor  vehicle  emissions  at  the 
national  and  local  level.  These 
inventories  are  used  to  make  decisions 
about  air  pollution  policies  and 
programs  at  the  local,  state  and  national 
level.  Inventories  based  on  MOBILE  are 
also  used  to  meet  the  federal  Clean  Air 
Act's  SIP  and  transportation  conformity 
requirements. 

The  MOBILE  model  was  first 
developed  in  1978.  It  has  been  updated 
many  times  to  reflect  changes  in  the 
vehicle  fleet  and  fuels,  to  incorporate 
EPA's  growing  understanding  of  vehicle 
emissions,  and  to  cover  new  emissions 
regulations  and  modeling  needs.  EPA 
officially  released  the  MOBILES  motoi" 
vehicle  emissions  factor  model  on 
January  29,  2002  (67  FR  4254).  Although 
some  minor  updates  were  made  in  1996 
with  the  release  of  M0BILE5b, 
M0BILE6  is  the  first  major  revision  to 
MOBILE  since  MOBILE5a  was  released 
in  1993. 

In  November  of  1999,  EPA  issued  two 
memoranda '  to  articulate  its  policy 

'  Memoranda,  "Guidance  on  Motor  Vehicle 
Emissions  Budgets  in  1-Hour  Ozone  Attainment 


regarding  states  that  incorporated 
MOBILE5-based  interim  Tier  2 
standard  ^  benefits  into  their  attainment 
demonstration  plans  and  those  plans' 
associated  motor  vehicle  emissions 
budgets  (budgets).  EPA  has. 
implemented  this  policy  in  all  ozone 
nonattainment  areas  where  a  state 
assumed  federal  Tier  2  benefits  in  its 
attainment  demonstration  plans 
according  to  EPA's  April  2000  MOBILES 
guidance,  "MOBILE5  hiformation  Sheet 
#8:  Tier  2  Benefits  Using  MOBILES."  All 
states  whose  attainment  demonstrations 
or  maintenance  plans  include  interim 
MOBILES-based  estimates  of  the  Tier  2 
standards  were  required  to  revise  and 
resubmit  their  budgets  within  either  1  or 
2  years  of  the  final  release  of  MOBILE6 
On  October  29,  2001  (66  FR  54S96), 
'  EPA  approved  the  attainment 
demonstration  plan  submitted  by  the 
State  of  Maryland  for  the  Philadelphia 
area  which  includes  Cecil  County, 
Maryland.  On  October  30,  2001  (66  ¥R 
54687),  EPA  approved  the  attainment 
demonstration  plan  submitted  by  the 
State  of  Maryland  for  the  Baltimore  area. 
Both  of  these  attainment  plans  included, 
among  other  things,  interim  MOBILES- 
based  budgets  which  assumed  estimates 
of  the  benefits  of  the  Tier  2  standards. 

n.  Summary  of  the  SIP  Revisions  and 
EPA's  Evaluation 

A.  The  Revised  Emission  Inventories 

On  May  28,  2003,  the  State  of 
Maryland  submitted  proposed  SIP 
revisions,  and  requested  that  EPA 
parallel  process  its  approval  of  those  SIP 
revisions  conciurent  with  the  State's 
process  for  amending  its  SIP.  These 
proposed  SIP  revisions  revise  the  1990 
and  2005  motor  vehicle  emissions 
inventories  and  the  2005  motor  vehicle 
emissions  budgets  using  the  MOBILE6 
model.  The  May  28,  2003  submittal 
demonstrates  that  the  new  levels  of 
motor  vehicle  emissions  calcidated 
using  MOBILE6  continue  to  support  the 
demonstrations  of  attainment  of  the  1- 
hour  ozone  NAAQS  for  the  Baltimore 
and  Philadelphia  areas  by  2005. 

Table  1  below  summarizes  the  revised 
motor  vehicle  emissions  inventories  by. 
nonattainment  area  in  tons  per  stunmer 
day  (tpd).  These  revised  inventories 
were  developed  using  the  latest ' 


Demonstrations,"  issued  November  3,  1999,  and 
"1-Hour  Ozone  Attainment  Demonstrations  and 
Tier2/Sulfur  Rulemaking,"  issued  November  8, 
1999.  Copies  of  these  memoranda  can  be  found  on 
EPA's  Web  site  at  http://www.epa.gov/otaq/tixinsp/ 
traqconf.htm. 

^  The  final  rule  on  Tier  2  Motor  Vehicle 
Emissions  Standards  and  Gasoline  Sulfur  Control 
Requirements  C'Tier  2  standards")  for  passenger 
cars,  light  trucks,  and  larger  passenger  vehicles  was 
published  on  February  10,  2000  (65  FR  6698). 
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planning  assumptions,  including  2002        traveled  (VMT),  speeds,  fleet  mix,  and 
vehicle  registration  data,  vehicle  miles        SIP  control  measures. 


Table  1.— Maryland's  Revised  Motor  Vehicle  Emissions  Inventories 

Nonatlainment  area 

1990  (tpd) 

2005  (tpd) 

VOC 

NOx 

VOC 

NOx 

Baltimore 

' 

165.14 
8.6 

228.21 
17.3 

55.3 
3.0 

146  Q 

Cecil  County  

11.3 

EPA  has  articulated  its  policy 
regarding  the  use  of  MOBILES  in  SIP 
development  in  its  "Policy  Guidance  on 
the  Use  of  MOBILES  for  SIP 
Development  and  Transportation 
Conformity"^  and  "Clarification  of 
Policy  Guidance  for  MOBILES  in  Mid- 
course  Review  Areas."'* 

Consistent  with  this  policy  guidance, 
Maryland's  May  28,  2003  submittal 
includes  a  relative  reduction 
comparison  to  show  that  its  l-Hoin 
Ozone  Attainment  Demonstration  Plan 
continues  to  demonstrate  attainment 
using  revised  MOBILES  inventories  for 
the  Baltimore  area  and  the  Philadelphia 
area  (Cecil  County).  The  State's 
methodology  for  the  relative  reduction 
comparison  consisted  of  comparing  the 
new  MOBILES  inventories  with  the 
previously  approved  (S4  FR  64028) 
MOBILES  inventories  for  the  Baltimore 
area  and  the  Cecil  County  portion  of  the 
Philadelphia  area  to  determine  if 
attainment  will  still  be  predicted  by  the 
established  2005  attainment  date. 
Specifically,  the  State  calculated  the 
relative  reductions  (expressed  as 
percent  reductions)  in  ozone  precursors 
between  the  MOBILES-based  1990  base 
year  and  attainment  year  inventory. 
These  percent  reductions  were  then 
compared  to  the  percent  reductions 
between  the  revised  MOBILES-based 
1990  base  year  and  attainment  year 
inventories.  It  should  again  be  noted 
that  the  latest  planning  assiunptions 
were  used  in  modeling  for  the  State's 
relative  reduction  comparison. 

Maryland's  relative  reduction 
comparison  shows  that  for  both  the 
Baltimore  area  and  the  Cecil  County 
portion  of  the  Philadelphia  area,  the 
percent  reductions  in  VOC  emissions 
achieved  in  the  revised  MOBILES-based 
inventories  is  higher  than  the  percent 
reductions  calculated  with  MOBILES, 


^  Memorandum,  "Policy  Guidance  on  the  Use  of 
MOBILE6  for  SIP  development  and  Transportation 
Conformity."  issued  January  18,  2002.  A  copy  of 
this  memorandum  can  be  found  on  EPA's  Web  site 
at  http://www.epa.gov/otaq/transp/tmqconf.htm. 

••Memorandum,  "Clarification  of  Policy  Guidance 
for  MOBILE6  SIPs  in  Mid-course  Review  Areas," 
issued  February  12,  2003.  A  copy  of  this 
memorandum  can  be  found  on  EPA's  Web  site  at 
http://www.epa.gov/otaq/transp/traqconf.htm. 


however  the  percent  reductions  of  NOx 
emissions  achieved  in  the  revised 
MOBILES-based  inventories  is  lower 
than  the  percent  reductions  calculated 
with  MOBILES,  thus  a  slight  NOx 
shortfall  is  indicated  for  both  areas. 

In  support  of  Maryland's  Phase  I 
Ozone  SIP  for  Cecil  County  and 
Baltimore,  approved  by  EPA  on 
September  19.  2001  (SS  FR  48209)  and 
September  26.  2001  (66  FR  49108) 
respectively,  it  was  determined  that 
reductions  in  both  VOC  and  NOx 
emissions  are  valuable  and  contribute 
toward  attaining  the  1-hour  ozone 
standard.  Based  upon  the  emission 
inventories  and  using  EPA  guidance 
titled  "NOx  Substitution"  United  States 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  dated  December  1993,  it  was 
determined  that  for  the  Baltimore  area 
approximately  1  ton  of  VOC  emissions 
is  equivalent  to  1.44  tons  of  NOx 
emissions,  as  emissions  of  those 
pollutants  relate  to  their  potential  to 
form  ozone.  In  Cecil  County, 
approximately  1  ton  of  VOC  emissions 
is  equivalent  to  1.35  tons  of  NOx 
emissions,  as  emissions  of  those 
pollutants  relate  to  their  potential  to 
form  ozone. 

Maryland's  May  28.  2003  submittal 
shows  that  the  shortfalls  in  the  percent 
of  NOx  emission  reductions  are  offset  by 
the  excesses  in  percent  of  VOC  emission 
reductions.  As  provided  for  under 
section  182(c)(2)(C)  of  the  Clean  Air  Act 
and  EPA's  policy  on  substitution  of 
ozone  precinsor  emission  reductions, 
the  State  submittal  demonstrates  that 
excesses  of  VOC  reductions  are 
available  and  sufficient  to  account  for 
the  shortfalls  in  NOx  reductions 
calculated  using  the  1  to  1.44  and  1  to 
1.35  ratios  for  the  Baltimore  area  and 
Cecil  County,  respectively.  Thus,  when 
MOBILE6  is  used,  the  required  mobile 
emission  reductions  needed  to  attain  the 
1-hour  ozone  NAAQS  are  still  achieved 
for  the  Baltimore  and  Philadelphia 
areas,  and  Maryland's  attainment 
demonstration  SIPs  continue  to 
demonstrate  attainment. 

EPA's  policy  guidance  also  required 
the  State  to  consider  whether  growth 


and  control  strategy  assumptions  for 
non-motor  vehicle  sources  {i.e.,  point, 
area,  and  non-road  mobile  sources)  were 
still  accurate  at  the  time  the  May  28, 
2003  submittal  was  developed. 
Maryland  reviewed  the  growth  and 
control  strategy  assumptions  for  non- 
motor  vehicle  sources,  and  concluded 
that  these  assumptions  continue  to  be 
valid  for  its  l-hoiu-  Ozone  Attainment 
Demonstrations. 

Maryland's  May  28.  2003  submittal 
satisfies  the  conditions  outlined  in 
EPA's  MOBILE6  Pohcy  guidance,  and 
demonstrates  that  the  new  levels  of 
motor  vehicle  emissions  calculated 
using  MOBILE6  continue  to  support 
achievement  of  the  projected  attainment 
of  the  1-Hour  Ozone  NAAQS  by  the 
attainment  date  of  2005  for  both  the 
Baltimore  and  Philadelphia  areas  (Cecil 
County). 

B.  The  Revised  Mobile  Budgets 

For  the  Baltimore  area  and 
Philadelphia  area  (Cecil  County) 
attainment  plans,  the  mobile  budgets  are 
the  on-road  components  of  VOC  and 
NOx  emissions  of  the  2005  attainment 
inventories. 

Table  2  below  summarizes  Maryland's 
revised  budgets  contained  in  the  May 
28.  2003  submittal.  These  budgets  were 
developed  using  the  latest  planning 
assumptions,  including  2002  vehicle 
registration  data,  VMT,  speeds,  fleet 
mix,  and  SIP  control  measures.  Because 
Maryland's  May  28,  2003  submittal 
satisfies  the  conditions  outlined  in 
EPA's  MOBILE6  Policy  guidance,  and 
demonstrates  that  the  new  levels  of 
motor  vehicle  emissions  calculated 
using  MOBILE6  continue  to  support 
achievement  of  the  projected  attainment 
of  the  1-Hour  Ozone  NAAQS  by  the 
attainment  date  of  November  15,  2005 
for  both  the  Baltimore  and  Philadelphia 
areas  (Cecil  County),  EPA  is  proposing 
to  approve  these  budgets. 
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Table  2.— Maryland  Motor 
Vehicle  Emissions  Budgets 


Nonattainment  Area 


Baltimore 

Cecil  County 


2005  Attain- 
ment (tpd) 


voc 


55.3 
3.0 


NOx 


146 
11 


in.  Proposed  EPA  Action 

iEPA's  review  of  this  material 
indicates  that  Maryland  has 
demonstrated  that  its  revised  1-Hour 
Attainment  Demonstration  SIPs  for  the 
Baltimore  area  and  the  Philadelphia 
area  (Cecil  County)  continue  to 
demonstrate  attainment  while 
inlGorporating  the  revised  MOBILES 
inventories.  EPA  is  proposing  to 
approve  the  Maryland  SIP  revisions 
which  were  submitted  on  May  28,  2003 
and  revise  Maryland's  1990  and  2005 
motor  vehicle  emission  inventories  and 
2005  motor  vehicle  emissions  budgets 
for  the  Baltimore  area  and  Cecil  County 
using  MOBILES.  These  revisions  are 
being  proposed  under  a  procedure 
called  parallel  processing,  whereby  EPA 
proposes  rulemaking  action  concurrent 
with  the  State's  procedures  for 
amending  its  SIP.  If  the  proposed 
revisions  are  substantially  changed  in 
areas  other  than  those  identified  in  this 
notice,  EPA  will  evaluate  those  changes 
and  may  publish  another  notice  of 
proposed  rulemaking.  If  no  substantial 
changes  are  made  other  than  those  areas 
cited  in  this  notice,  EPA  will  publish  a 
Final  Rulemaking  Notice  on  the 
revisions.  The  final  rulemaking  action 
by  EPA  will  occur  only  after  the  SIP 
revisions  have  been  adopted  by 
Maryland  and  submitted  formally  to 
EPA  for  incorporation  into  the  SIP.  EPA 
is  soliciting  public  comments  on  the 
issues  discussed  in  this  document. 
These  comments  will  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
either  electronic  or  written  comments. 
To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  rulemaking 
identification  number  MDl  46-3 100  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

I4  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and,  an  e-mail  address  or  other  contact 


information  in  the  body  of  your 
comment.  Also  include  this  contact 
_    information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu-es  that  you  can  be 
.    identified  as  the  submitter  of  the 
)    comment  and  allows  EPA  to  contact  you 
}    in  case  EPA  cannot  read  your  comment 
-    due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  caimot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 
i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
'Kramer.Robert@EPA.gov,  attention 
MD146-3100.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  conunent  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captiues  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

a.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://wvkrw.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  ciurent  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 


EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosiue  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBKif 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRpart2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 


You  may  find  the  following 
suggestions  helpful  for  preparing  yoiu- 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 
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7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

rv.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action- is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 


Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  ft'om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply. 

This  rule  proposing  to  approve 
Maryland's  revised  1990  and  2005 
motor  vehicle  emission  inventories  and 
2005  motor  vehicle  emissions  budgets 
using  MOBILES  for  the  Baltimore  area 
and  Cecil  County  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and     ~ 
recordkeeping  requirements.  Sulfur 
dioxides.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  June  27,  2003. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  III. 
|FR  Doc.  03-17340  Filed  7-8-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-60,  GA-61 -200332(b);  FRL-7524-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia: 
Approval  of  Revisions  to  the  Georgia 
State  Implementation  Plan 

AGEr4CY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  State  of 


Georgia  on  July  1,  2002,  and  January  10, 
2003.  These  submittals  contain 
revisions  to  Georgia's  Rules  for  Air 
Quality  Control  and  Rules  for  Enhanced 
Inspection  and  Mcdntenance.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  these  as  a 
noncontroversial  submittals  and 
anticipates  no  adverse  conunents.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
conunenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Written  comments  must  be  ^ 

received  on  or  before  August  8,  2003. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Scott  M.  Martin; 
Regulatory  Development  Section;  Air 
Planning  Branch;  Air,  Pesticides  and 
Toxics  Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW.. 
Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  thorough  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in  the 
direct  final  rule.  Supplementary 
Information  section  [Part  (I)(B)(l)(i) 
through  (iii)]  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  M.  Martin,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  Region  4,  U.S. 
Environmental  Protection  Agency,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  The  telephone  number  is 
(404)  562-9036.  Mr.  Martin  can  also  be 
reached  via  electronic  mail  at 
martin.scott@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  June  26,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  03-17205  Filed  7-8-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
rrX-154-1-7590;  FRL-7525-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Texas; 
Revisions  to  Regulations  for  Permits 
by  Rule  (PBR),  Control  of  Air  Pollution 
by  Permits  for  New  Construction  or 
Modification,  and  Federal  Operating 
Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve  revisions  of  the  Texas  State 
Implementation  Plan  (SIP).  The  plan 
revisions  include  changes  that  Texas 
adopted  to  address  deficiencies  that 
were  identified  on  January  7,  2002,  and 
other  changes  adopted  by  Texas  to 
regulations  that  include  provisions  for 
PBR  and  standard  permits.  This 
includes  revisions  that  the  Texas 
Commission  on  Environmental  Quality 
(TCEQJ  submitted  to  EPA  on  April  29, 
1994;  August  17,  1994;  September  20, 
1995;  April  19, 1996;  May  21,  1997;  July 
22,  1998;  January  3,  2000;  September  11, 
2000;  October  4,  2001;  July  25,  2001; 
and  December  9,  2002.  This  action  is 
being  taken  imder  section  110  of  the 
Federal  Clean  Air  Act  (the  Act,  or  CAA). 
DATES:  The  EPA  must  receive  your 
written  comments  on  this  proposal  no 
later  than  August  8,  2003. 
ADDRESSES:  Comments  may  be 
submitted  to  Guy  Donaldson,  Acting 
Section  Chief.  Air  Permits  Section, 
Environmental  Protection  Agency, 
Region  6,  Air  Permits  Section  (6PD-R). 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  Comments  may  also  be  submitted 
electronically  or  through  hand  delivery/ 
courier.  Please  follow  the  detailed 
instructions  described  in  Part  (I){B)(l)(i) 
through  (iii)  of  the  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  M.  Spruiell  of  the  Air  Permits 
Section  at  (214)  665-7212,  or  at 
spruiell.stanley@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
,  Throughout  this  document  "we,"  "us." 
or  "our"  means  EPA. 

TaUe  of  Contents 

I.  General  Information 
n.  What  Is  a  SIP? 

in.  What  Is  the  Federal  Approval  Process  for 
a  SIP? 

IV.  What  Does  Federal  Approval  of  a  State 

Regulation  Mean  to  Me? 

V.  What  Is  Being  Addressed  in  this 

Document? 


VI.  Proposed  Action  Concerning  the  Notice  of 

Deficiency  (NOD)  Issues 

VII.  Proposal  to  Approve  Chapter  106 — 
Permits  by  Rule 

.  VIII.  Proposal  to  Approve  Chapter  lie- 
Control  of  Air  Pollution  by  Permits  for 
New  Construction  or  Modification 

IX.  Proposal  to  Approve  Chapter  122 — 

Federal  Operating  Permits 

X.  What  Is  Our  Proposed  Action? 

XI.  Statutory  and  Executive  Order  Reviews 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  The  EPA  has  established  an 
official  public  rulemaking  file  for  this 
action  under  TX-154-1-7590.  The 
official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  the  disclosiu^  of  which  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Permits  Section,  EPA 
Region  6,  1445  Ross  Avenue,  Dallas, 
Texas  75202.  The  EPA  requests  that  if 
at  all  possible,  you  contact  the  contact 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  to  schedule  your 
inspection.  The  Regional  Office's 
official  hours  of  business  are  Monday 
through  Friday,  8:30  am  to  4:30  pm 
excluding  Federal  Holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  Technical  Support  Dociunent 
(TSD)  are  also  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  State  Air 
Agency.  TCEQ,  Office  of  Air  Quality, 
12124  Park  35  Circle,  Austin,  Texas 
78753. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the 
Regulation.gov  Web  site  located  at  http:/ 
/www.regulations.gov  where  you  can 
find,  review,  and  submit  comments  on 
Federal  rules  that  have  been  published 
in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  that 
are  open  for  comment 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change. 


unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection.  The  EPA  will  process 
materials  marked  as  CBI  as  described  in 
section  C. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  To  ensiue  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  niunber  by 
including  the  text  "Publie  comment  on 
proposed  rulemaking  TX-154-1-7590" 
in  the  subject  line  on  the  first  page  of 
your  comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an" 
electronic  comment  as  prescribed 
below,  EPA  reconunends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu^s  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  Electronic  Mail  (E-mail).  Comments 
may  be  sent  by  e-mail  to 
spruiell.stanley@epa.gov).  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  TX-154-1-7590" 
in  the  subject  line.  EPA's  e-mail  system 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
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without  going  through  the  • 
Regulations.gov  Web  site,  EPA's  e-mail 
system  automatically  captures  yoiu  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captiu-ed  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

ii.  Regulations.gov.  Your  use  of  the 
Regulations.gov  Web  Site  is  an 
alternative  method  of  submitting 
electronic  comments  to  EPA.  Go  directly 
to  Regulations.gov  at  http:// 
www.reguIations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  web-based 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  yoiu-  comments  to: 
Mr.  Guy  Donaldson,  Acting  Chief,  Air 
Permits  Section  (6PD-R),  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733; 
"Public  comment  on  proposed 
rulemaking  TX-1 54-1-7590  "  in  the 
subject  line  on  the  fijst  page  of  your 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Mr.  Guy 
Donaldson,  Acting  Chief,  Air  Permits 
Section  (6PD-R),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office's  official 
hoiurs  of  business  are  Monday  through 
Friday,  8:30  am  to  4:30  pm  excluding 
Federal  holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

,   Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  {if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  Part  2. 


In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
above. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  yoiu-  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  niunber  in  the 
subject  line  on  the  first  page  of  yoiu 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

n.  What  Is  a  SIP? 

Section  110  of  the  Act  requires  States 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  State  air 
quality  meets  the  Federal  national 
ambient  air  quality  standards.  These 
ambient  standards  are  established  by 
EPA  piu-suant  to  sections  108  and  109 
of  the  Act,  and  there  are  currently 
standards  for  six  criteria  pollutants: 
carbon  monoxide  (CO),  nitrogen  dioxide 
{NO2),  ozone,  lead,  particulate  matter 
(PMio),  and  sulfur  dioxide  (SO2). 

Each  State  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
State's  Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 


pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  State 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

HI.  What  Is  the  Federal  Approval 
Process  for  a  SIP? 

In  order  to  be  incorporated  into  the 
Federally-enforceable  SIP,  States  must 
formally  adopt  regulations  and  control 
strategies  consistent  with  State  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  formal  adoption  by  a  State- 
authorized  rulemaking  body. 

Once  a  State  regulation  or  control 
strategy  is  adopted,  the  State  submits  it 
to  us  for  approval  and  for  inclusion  into 
its  SIP.  We  must  then  provide  for  public 
notice  and  comment  regarding  our 
proposed  action  on  the  State      , 
submission.  If  we  receive  adverse 
comments,  we  must  address  them  prior 
to  taking  final  Federal  action. 

All  State  regulations  and  supporting 
information  we  approve  imder  section 
110  of  the  Act  are  incorporated  into  the 
Federally-approved  SEP.  Records  for 
such  SIP  actions  are  maintained  in  the 
CFR  at  title  40,  part  52,  entitled 
"Approval  and  Promulgations  of  State 
Implementation  Plans."  The  actual  State 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR, 
but  are  "incorporated  by  reference," 
which  means  that  we  have  approved  a 
given  State  regulation  with  a  specific    • 
effective  date. 

IV.  What  Does  Federal  Approval  of  a 
State  Regulation  Mean  to  Me? 

Enforcement  of  the  State  regidation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  SDP  is  primarily 
a  State  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  the  Act. 

V.  What  Is  Being  Addressed  in  This 
Document? 

In  today's  action  we  are  proposing  to 
approve  into  the  Texas  SIP  revisions  to 
Chapter  106 — Permits  by  Rule,  Chapter 
llfr— Control  of  Air  Pollution  by 
Permits  for  New  Construction  or 
Modification,  and  Chapter  122 — Federal 
Operating  Permits.  Some  of  these 
revisions  were  made  to  correct  certain 
deficiencies  identified  by  EPA  in  an 
NOD  for  Texas'  tide  V  Operating  Permit 
Program.  The  EPA  issued  the  NOD  on 
January  7,  2002,  (67  FR  723)  under  its 
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authority  at  40  CFR  70.10(b).  The  NOD 
was  based  upon  EPA's  finding  that 
several  State  requirements  for  the  title  V 
operating  permits  program  did  not  meet 
the  minimimi  Federal  requirements  of 
40  CFR  part  70  and  the  Act.  Texas 
adopted  rule  revisions  to  address  the 
deficiencies  identified  in  the  January  7, 
2002,  NOD.  Texas  submitted  parts  of 
these  rule  changes  as  revisions  to  its  SIP 
on  December  9,  2002.  This  includes 
revisions  to  Section  106.6 — Registration 
of  Emissions,  Section  116.115— General 
and  Special  Conditions,  Section 
116.611— Registration  to  Use  a  Standard 
Permit,  and  Section  122.122— Potential 
to  Emit. 

The  December  9,  2002,  submittal  also 
includes  revisions  to  Texas'  title  V 
Operating  Permits  Program.  Elsewhere 
in  today's  Federal  Register,  we  are 
proposing  to  approve  these  and  other 
regulations  which  revise  Texas' 
Operating  Permits  Program. 

The  December  9,  2002,  SIP  submittal 
included  revisions  to  Texas'  regulations 
for  PBR  and  Texas'  regulations  for 
Standard  Permits.  In  order  to  approve 
the  revised  regulations  which  affect  the 
PBR  and  Standard  Permits,  EPA  must 
approve  earlier  SIP  submittals  which 
include  the  adoption  of  Texas'  programs 
for  PBR  and  Standard  Permits. 
Accordingly,  we  are  also  proposing  to 
approve  rules  submitted  by  Texas  imder 
Chapter  106— Permits  by  Rule;  Chapter 
116,  Subchapter  F— Standard  Permits; 
Section  116.14— Standard  Permit 
Definitions  in  Chapter  116,  Subchapter 
A — ^Definitions,  and  Sections  116.110 
and  116.116  in  Subchapter  B— New 
Source  Review  Permits.  Furthermore, 
the  approval  of  the  submitted  provisions 
of  Chapter  106  would  replace  the 
current  SIP-approved  Section  116.6 — 
Exemptions.  Accordingly,  we  are 
proposing  to  approve  removal  of  Section 
lieife  from  the  SIP. 

In  today's  action,  consistent  with  the 
following  discussion,  we  are  proposing 
to  approve  these  revisions  to  Chapters 
106, 116,  and  122  as  part  of  the  Texas 

sn|.| 

VI.  Proposed  Action  Concerning  the 
Notice  of  Deficiency  (NOD  J  Issues 

A.  What  Were  the  Deficiencies  Which 
Require  a  SIP  Revision? 

Many  stationary  source  requirements 
of  the  Act  apply  only  to  major  sources, 
which  are  those  sources  with  the 
potential  to  emit  (PTE)  an  air  pollutant 
exceeds  a  threshold  emissions  level 
specified  in  the  Act.  However,  such 
soiuces  may  legally  avoid  program 
requirements  by  taking  Federally- 
enforceable  permit  conditions  which 


applicable  major  soiirce  threshold. 
Those  permit  conditions,  if  violated,  are 
subject  to  enforcement  by  EPA,  the  State 
or  local  agency,  or  by  citizens.  Federal 
enforceability  ensiues  the  conditions 
placed  on  emissions  to  limit  a  source's 
PTE  are  enforceable  as  both  a  legal  and 
practical  matter. 

Texas  has  adopted  regulations  which 
enable  a  source  to  register  and  certify 
that  its  PTE  is  below  that  applicable 
major  source  threshold.  These  certified 
registrations  contain  a  description  of 
how  the  soim:e  will  limit  its  PTE  below 
the  major  source  threshold  and  include 
appropriate  operation  and  production 
limitations  (106  and  116  do  not  require 
this),  appropriate  monitoring  and 
recordkeeping  which  demonstrates 
compliance  with  the  operation  and 
production  limits  which  the  source  is 
certifying  to  meet.  Texas  provides  for 
such  registration  in  Sections  106.6 — 
Registration  of  Emissions,  116.611—. 
Registration  to  Use  a  Standard  Permit, 
and  122.122— PTE. 

In  the  NOD,  we  informed  Texas  that 
Section  122.122  was  not  practicably 
enforceable  because  the  regulation 
allowed  a  facility  to  keep  all 
dociunentation  of  its  PTE  limitation  on 
site  without  providing  any  notification 
to  the  State  or  EPA.  Therefore,  neither 
the  public,  TCEQ,  nor  EPA  could 
determine  the  PTE  limitation  without 
going  to  the  site.  A  facility  could  change 
its  PTE  limit  several  times  without  the 
public  or  TCEQ  knowing  about  the 
change.  Therefore,  these  limitations 
were  not  practically  enforceable,  and 
TCEQ  has  revised  Uiis  regulation  to 
make  it  practically  enforceable.  The 
NOD  required  that  the  revised 
regulation  be  approved  into  the  SIP 
before  it  and  the  registrations  are 
Federally  enforceable.  See  67  FR  735. 

B.  How  Did  Texas  Address  These 
Deficiencies? 


limit 


its  PTE  to  a  level  below  the 


To  address  this  deficiency,  TCEQ 
amended  Section  122.122  to  require 
certified  registrations  of  emissions 
establishing  a  Federally-enforceable 
emission  limit  to  be  submitted  to  the 
Commission.  In  addition,  the 
Commission  submitted  the  amended 
Section  122.122  to  EPA  as  a  revision  to 
the  Texas  SIP.  Section  122.122  states 
that  all  representations  with  regard  to 
emissions,  production  or  operational 
limits,  monitoring,  and  reporting  shall 
become  conditions  upon  which  the 
stationary  source  shall  operate  and  shall 
include  dociunentation  of  the  basis  of 
emission  rates  (Section  122.122(b)-(c)). 

The  Commission  also  amended 
Chapter  106  (Section  106.6)  and  Chapter 


116  (Sections  116.115'  and  116.611) 
because  they  also  contain  language 
relating  to  documentation  requirements 
for  establishing  Federally-enforceable 
PTE  limits  for  PBR  and  for  standard 
permits.  These  changes  were  also 
submitted  to  EPA  as  a  SIP  revision. 
These  rules  state  that  all  representations 
with  regard  to  construction  plans, 
operating  procedures,  and  maximum 
emissions  rates  in  any  certified 
registration  under  this  section  become 
conditions  upon  which  the  facility 
permitted  by  rule  or  a  standard  permit 
shall  be  constructed  and  operated  and 
that  registrations  must  include 
dociunentation  of  the  basis  of  emission 
rates  listed  on  the  registration. 
Registrations  must  be  submitted  on  the  ' 
required  form.  See  Sections  106.6(c)-(d) 
and  116.611(a)  and  (c). 

C.  Do  the  Changes  Correct  the 
Deficiencies? 

The  TCEQ  has  revised  Chapters  106, 
116,  and  122  to  require  registrations  to 
be  submitted  to  the  Executive  Director, 
to  the  appropriate  Commission  regional 
office,  and  all  local  air  pollution  control 
agencies,  and  a  copy  to  be  maintained 
on-site  of  the  faciUty.  The  rule  therefore 
satisfies  the  legal  requirement  for 
practical  enforceability  which  was  cited 
in  the  NOD.  Accordingly,  we  are 
proposing  to  approve  the  Sections 
106.6, 116.611,  and  122.122  and  the 
amendments  to  Section  116.115  as 
revisions  to  the  Texas  SIP  and  to  find 
that  the  revisions  to  Section  122.122 
satisfy  Texas'  requirement  to  correct  the 
identified  program  deficiency  identified 
in  the  January  7,  2001,  NOD. 

Vn.  Proposal  To  Approve  Chapter 
106— Permits  by  Rule 

A.  What  Are  We  Proposing  To  Approve? 

We  propose  to  approve  provisions  of 
Subchapter  A  (General  Requirements) 
under  Chapter  106  (PBR)  which  Texas 
submitted  July  25,  2002,  and  revisions 
submitted  December  9,  2002.  This 
includes  the  following  Sections:  Section 
106.1 — Purpose,  Section  106.2 — 
Applicability,  Section  106.4— 
Requirements  for  Permitting  by  Rule, 
Section  106.5— Public  Notice,  Section 
106.6— Registration  of  Emissions, 
Section  106.8 — Recordkeeping,  and 
Section  106.13— References  to  Standard 
Exemptions. 


'Texas  revised  Section  116.115  and  paragraph 
(b)(2)(F)(vi)  which  provides  that  persons  certifying 
and  registering  a  Federally  enforceable  emission 
limitation  under  Section  116.611  must  retain 
records  demonstrating  compliance  with  the 
registrations  for  at  least  Bve  years.  We  discuss  this 
change  to  Section  116.115  in  section  Vm.B.2  of  this 
preamble. 
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B.  What  Is  the  History  ofPBR  and 
Chapter  106? 

Prior  to  1993,  Standard  Exemptions 
were  addressed  in  Section  116.6  which 
we  approved  August  13,  1982  (47  FR 
35193).  In  a  SIP  submittal  dated  August 
31.  1993.  Texas  recodified  the 
provisions  for  Standard  Exemptions  into 
Subchapter  C  of  Chapter  116.  In  1996, 
Texas  subsequently  recodified  its 
provisions  for  Standard  Exemptions  into 
Chapter  106.  In  2000.  Texas 
redesignated  the  Standard  Exemptions 
to  PBR. 

On  July  25,  2002,  Texas  submitted 
Subchapter  A  which  includes  Sections  . 
106.1,  106.2,  106.4,  106.5,  106.6,  106.8, 
and  1C6.13.  On  December  9,  2002,  Texas 
submitted  revisions  to  Section  106.6 
which  address  procedures  by  which 
registrations  of  emissions  effectively 
limit  a  source's  PTE.  Because  these 
Sections  replace  Subchapter  C  of 
Section  116,  as  submitted  August  31, 
1993,  there  is  no  need  for  EPA  to  act  on 
Subchapter  C  of  Section  116. 

C.  What  Is  a  PBR? 

A  PBR  is  a  permit  which  is  adopted 
under  Chapter  106.  Chapter  106 
provides  an  alternative  process  for 
approving  the  construction  of  new  and 
modified  facilities  or  changes  within 
facilities  which  TCEQ  has  determined 
will  not  make  a  significant  contribution 
of  air  contaminants  to  the  atmosphere. 
These  provisions  provide  a  streamlined 
mechanism  for  approving  the 
construction  of  certain  small  sources 
which  would  otherwise  be  required  to 
apply  for  and  receive  a  permit  before 
commencing  construction  or 
modification. 

A  PBR  is  available  only  to  sources 
which  belong  in  categories  for  which 
TCEQ  has  adopted  a  PBR  in  Chapter 
106.  A  PBR  is  available  only  to  a  facility 
that  is  authorised  to  emit  no  more  that 
250  tons  per  year  (tpy)  of  CO  or  NOx; 
or  25  tpy  of  volatile  organic  compounds 
(VOC).  SO2,  or  inhalable  PM,,,;  or  25  tpy 
of  any  other  air  contaminant,  except 
carbon  dioxide,  water,  nitrogen, 
methane,  ethane,  hydrogen,  and  oxygen 
(Section  106.4{a)(lj).  A  PBR  is  not 
available  to  a  facility  or  group  of 
facilities  which  undergo  a  change  which 
constitutes  a  new  major  source  or  major 
modification  under  title  I  of  the  Act, 
Part  C  (Prevention  of  Significant 
Deterioration  of  Air  QuaJity)  or  part  D 
(Nonattainment  review)  (Section 
106.(a)(2)-(3)).  Such  major  source  or 
major  modification  must  comply  with 
the  applicable  permitting  requirements 
under  Chapter  116,  Subchapter  B, 
which  meet  the  new  source  review 
requirements  of  title  I,  part  C  or  part  D 


of  the  Act.  A  facility  which  qualifies  for 
a  PBR  must  also  comply  with  all 
applicable  provisions  of  section  1 1 1  of 
the  Act  (new  source  performance 
standards)  and  section  112  of  the  Act 
(Hazardous  Air  Pollutants)  (Section 
106.4(a)(6)).  Furthermore,  a  facility 
which  qualifies  for  a  PBR  must  comply 
with  all  rules  and  regulations  of  TCEQ 
(Section  106.4(c)). 

D.  Are  Texas '  PBR  Approvable? 

The  PBR  are  approvable  as  meeting 
the  provisions  of  40  CFR  Subpart  I — 
Revievy  of  New  Sources  and 
Modifications  (Subpart  I).^  Section 
106.1  provides  that  only  certain  types  of 
facilities  or  changes  within  facilities 
which  do  not  make  a  significant 
contribution  of  air  contaminants  to  the 
atmosphere  are  eligible  for  a  PBR.  This 
satisfies  the  requirements  of  40  CFR 
51.160(a)  which  provides  that  the  SIP 
must  include  procedures  that  enable  the 
permitting  authority  to  determine 
whether  the  construction  or 
modification  will  result  in  a  violation  of 
applicable  portions  of  the  control 
strategy  or  interfere  with  attainment  or 
maintenance  of  a  national  ambient  air 
quality  standard. 

Section  106.4  further  provides 
additional  requirements  that  a  facility 
must  meet  to  qualify  for  a  PBR.  Such 
requirements  include: 

•  Limiting  PBR  only  to  facilities 
which  are  authorized  to  emit  no  more 
that  250  tpy  of  CO  or  NOx;  or  25  tpy  of 
VOCs,  SO2,  or  inhalable  PMi„;  or  25  tpy 
of  any  other  air  contaminant,  except 
carbon  dioxide,  water,  nitrogen, 
methane,  ethane,  hydrogen,  and  oxygen. 
This  meets  40  CFR  51. 160(e).  which 
provides  that  the  SIP  must  identify  the 
types  and  sizes  of  facilities  which  will 
be  subject  to  review. 

•  Any  facility  or  group  of  facilities 
which  constitutes  a  new  major  source  of 
major  modification  under  Part  C  or  D  of 
title  I  of  the  Act  must  be  permitted 
under  regulations  for  Nonattainment 
Review  or  Prevention  of  Significant 
Deterioration  of  Air  Quality.  Such 
sources  are  not  eligible  for  a  PBR.  This 
meets  40  CFR  51.165  (Permit 
requirements)  and  51.166  (Prevention  of 
significant  deterioiation  of  air  qualify). 

•  Sources  qualifying  for  a  PBR  must 
meet  all  applicable  requirements  under 
section  111  of  the  Act  (new  source 
performance  standards)  and  section  112 
of  the  Act  (hazardous  air  pollutants), 
and  must  comply  with  all  rules  of 
TCEQ.  This  satisfies  the  requirements  of 


-  Subpart  I  includes  the  provisions  that  a  SIP 
must  include  to  address  the  construction  of  new 
sources  and  the  modification  of  existing  sources. 
Subpart  I  includes  Sections  51.160-51.166. 


40  CFR  51.160(d)  which  require  that 
approval  of  any  construction  or 
modification  must  not  affect  the 
responsibility  of  the  owmer  or  operator 
to  comply  with  applicable  portions  of 
the  control  strategy. 

•  Subchapter  A  includes  all  the 
administrative  requirements  which 
support  the  issuance  and  enforcement  of 
PBR.  This  includes  Registration  of 
Emissions  which  limit  a  source's  PTE 
(Section  106.6).  and  Recordkeeping, 
which  requires  each  source  subject  to  a 
PBR  to  maintain  records  sufficient  to 
demonstrate  compliance  with  all 
conditions  of  the  applicable  PBR.  These 
provisions  satisfy  the  requirements  in 
40  CFR  51.163.  which  requires  the  plan 
to  contain  the  administrative  procedures 
that  will  be  followed  in  making  the 
determination  under  40  CFR  51.160(a). 

It  also  meets  the  requirements  of  40  CFR 
51.211  which  requires  the  owner  or 
operator  to  maintain  records  and  to 
periodically  report  to  the  State  the 
nature  and  amounts  of  emissions  and    , 
information  necessary  to  determine 
whether  a  source  is  in  compliemce. 

•  All  PBR  must  be  adopted  or  revised 
through  rulemaking  to  incorporate  the 
PBR  into  the  applicable  Subchapters 
under  Chapter  106.  Such  new  or  revised 
PBR  must  undergo  public  notice  and  a 
30-day  comment  period,  and  TCEQ 
must  address  all  comments  received 
from  the  public  before  finalizing  its 
action  to  issue  or  revise  a  PBR.  This 
meets  the  requirements  of  40  CFR 
51.161.  which  requires  the  permitting 
authority  to  provide  for  opportunity  for 
public  comment  on  the  information 
submitted  and  the  State's  analysis  of  the 
effect  on  construction  or  modification 
on  ambient  air  quality. 

The  TSD  contains  further  information 
on  how  Subchapter  A  meets  the 
requirements  of  Subpart  I. 

E.  Why  Are  We  Only  Approving 
Subchapter  A  of  Chapter  1 06? 

Texas  submitted  Subchapter  A 
because  that  Subchapter  contains  the 
process  by  which  TCEQ  will  issue  or 
modify  PBR.  Subpart  A  contains  the 
provisions  which  apply  to  all  PBR  and 
which  ensure  that  individual  PBR  meet 
the  requirements  of  subpart  I.  The 
individual  PBR  are  adopted  in 
Subchapters  B  through  X.  of  Chapter 
106.3  In  ;i996,  Texas  codified  its  existing 
Standard  Exemptions  into  Subchapters 
B  through  X  and  redesignated  them  to 
PBR  in  2000.  Because  these  existing 
Standard  Exemptions  were  adopted 
under  Section  116.6.  which  is  currently 
SIP-approved.  they  meet  the 


^  Subchapters  B  through  X  of  Chapter  106  were 
not  submitted  to  EPA  approval  as  SIP  revisions. 
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requirements  of  subpart  I.  Furthermore, 
new  and  amended  PBR  are  adopted  in 
accordance  with  the  general 
requirements  in  Subchapter  A,  which 
meet  the  applicable  requirements  of 
subpart  I  as  discussed  above. 
Accordingly,  our  approval  of 
Subchapter  A  of  Chapter  106  is 
sufficient  to  assure  that  the  PBR  meet 
the  requirements  in  subpart  I. 

F.  What  Other  Actions  Are  We 
Proposing  in  Relation  to  PBR? 

The  provisions  for  PBR  in  Chapter 
106  replace  the  former  provisions  for 
exemptions  from  permitting  which  we 
had  approved  in  Section  116.6 — 
Exemptions.  Because  Chapter  106 
replaced  the  exemptions  previously 
authorized  under  Section  116.6,  we  are 
proposing  to  remove  Section  116.6  from 
the  SIP. 

Vm.  Proposal  To  Approve  Chapter 
116 — Control  of  Air  Pollution  by 
Permits  for  New  Construction  or 
Modification 

A^  Subchapter  A— Definitions 

1.  What  Are  We  Proposing  To  Approve? 

We  propose  to  approve  Section 
116.14 — Standard  Permit  Definitions. 
Section  116.14  includes  definitions  of 
the  following  terms  as  they  are  used  in 
Subchapter  F— Standard  Permits:  off- 
plant  receptor,  oil  and  gas  facility,  and 
sulfur  recovery  unit. 

2,  i\re  These  Definitions  Approvable? 

These  definitions  are  approvable 
based  upon  their  being  comparable  to 
corresponding  terms  defined  elsewhere 
in  EPA  regulations.  Specifically,  the 
definition  of  "off-plant  receptor"  is 
consistent  with  the  definition  of 
"ambient  air"  in  40  CFR  50.1(e).  The 
definitions  of  "oil  and  gas  facility"  and 
"sulfur  recovery  unit"  are  consistent 
with  the  terms  "natural  gas  processing 
plant"  and  "sulfur  recovery  plant"  as 
defined  in  40  CFR  60.630  and  60.641 
respectively.  The  TSD  contains  further 
information  on  our  basis  for  proposing 
to  approve  these  definitions.  We  are 
proposing  approval  of  these  definitions 
as  support  for  the  provisions  of 
Subchapter  F  (Standard  Permits)  which 
we  are  also  approving. 

B.  Subchapter  B—New  Source  Review 
Permits  (for  minor  sources) 

1.  What  Are  We  Proposing  To  Approve? 

We  are  proposing  to  approve  revisions 
to  the  following:  Section  116.110 — 
Applicability;  Section  116.115— General 
and  Special  Conditions,  and  Section 
116  116 — Changes  to  Facilities. 


2.  What  Is  Oiu  Basis  for  Approving 
These  Changes? 

a.  Section  116.110— Applicability.  We 
propose  to  approve  revisions  to  Section 
116.110,4  which  Texas  submitted  April 
29. 1994;  July  22,  1998;  and  September 
11,  2000.  These  changes  revise  Section 
116.110  to  add  or  revise  references  to 
provisions  which  relate  to  PBR  and 
Standard  Permits,  which  we  are 
proposing  to  approve  elsewhere  in  this 
action.  We  propose  the  following: 

•  Approval  ofParagraph  (2)  of 
Section  116.110(a)  which  incorporates 
references  to  conditions  of  Standard 
Permits.  This  meets  40  CFR  51.160(e), 
which  provides  that  the  SEP  must 
identify  the  types  and  sizes  of  facilities 
which  will  be  subject  to  review. 

•  Approval  of  nonsubstantive 
revision  to  Section  116.110(a)(4),  to 
change  the  reference  from  "exemptions 
from  permitting"  to  "permits  by  rule." 

•  Approve  a  nonsubstantive  change 
to  Section  116.110(b)  to  remove  a 
reference  to  flexible  permits. 

b.  Section  116.115— General  and 
Special  Conditions. 

We  are  proposing  to  approve  revisions 
to  Section  116.115,5  which  Texas 
submitted  April  29, 1994;  August  17, 
1994;  July  22, 1998;  and  December  9, 
2002;  as  follows: 

•  Approval  of  Subsection  (b)  to 
Section  116.115,  as  submitted  Jidy  22, 
1998;  and  December  9,  2002;  which 
incorporates  the  General  Provisions  that 
holders  of  permits,  special  permits, 
standard  permits,  and  special 
exemptions  must  meet.  Subsection  (b) 
includes  provisions  relating  to 
notification  to  the  State  concerning  the 
progress  of  construction  and  start-up, 
requirements  for  sampling,  and 
recordkeeping,  requirements  to  meet 
emissions  limits  specified  in  the  permit, 
requirements  concerning  maintenance 
of  emission  control,  and  compliance 
with  rules. 

•  Approval  of  a  Paragraph 
(b)(2)(F)(vi)  (submitted  December  9, 
2002)  which  requires  that  a  person  who 
certifies  and  registers  a  Federally 
enforceable  emission  limitation  imder 
Section  116.611  must  retain  all  records 


"On  October  18,  2002  (67  FR  58709).  EPA 
approved  Section  116.110,  as  adopted  June  17, 
1998.  We  did  not  approve  Sections  116.110(a)f2) 
(a)(3),  and  (c). 

'On  October  18,  2002  (67  FR  58709),  EPA 
approved  Section  116.115,  as  adopted  June  17, 
1998.  We  did  not  approve  Sections  116.115(b), 
(c)(2)(A)(i),  and  (c)(2)(A)(ii)(I).  In  this  acUon,  we  are 
not  approving  Section  116.115(b)(2)(C)(iii).  This 
provision  relates  to  Mass  Emissions  Cap  and  Trade 
Program  and  was  not  adopted  in  the  submittals  that 
we  are  proposing  to  approve  in  this  action.  We  will 
.address  SecUon  ll6.115(b)(2)(C)(ui)  in  a  separate 
action. 


demonstrating  comphance  for  at  least 
five  years. 

•  The  above  provisions  meet  the 
requirements  of  40  CFR  51.163.  51.211. 
51.212,  and  51.230.  See  the  TSD  for 
more  information  concerning  how  these 
requirements  are  met. 

c.  Section  116.11 6— Changes  to 
Facilities. 

We  are  proposing  to  approve  revisions 
to  Section  116.116,^  which  Texas 
submitted  (October  25,  1999;''  and 
September  11,  2000;  as  follows: 

•  Approve  nonsubstantive  changes  to 
Section  116.116(d)  and  (d)(l)-(2)  to 
change  the  existing  reference  from 
"exemptions  from  permitting"  to 
"permits  by  rule." 

•  Approve  nonsubstantive  changes  to 
Section  116.116(c)(4)-(5)  to  correct  a 
cross  reference  from  Section  116.111(3} 
to  116.111(a)(2)(C). 

C.  Subchapter  F— Standard  Permits 
1.  What  Are  We  Proposing  To  Approve? 

We  are  proposing  to  approve  the 
following  Sections  in  Subchapter  F  of 
Chapter  116:  Section  116.601— Types  of 
Standard  Permits,  Section  116.602— 
Issuance  of  Standard  Permits,  Section 
116.603— Public  Participation  in 
Issuance  of  Standard  Permits,  Section 
116.604 — Ehuation  and  Renewal  of 
Registrations  of  Standard  Permits, 
Section  1 1 6.605 — Standard  Permit 
Amendment  and  Revocation,  Section 
116.606 — Delegation,  Section  116.610 — 
Applicability,  Section  116.611— 
Registration  to  Use  a  Standard  Permit, 
Section  116.614— Standard  Permit  Fees, 
and  Section  116.615 — General 
Conditions. 

2.  What  Is  a  Standard  Permit? 

A  Standard  Permit  is  a  permit  which 
is  adopted  imder 

Chapter  116,  Subchapter  F. 
Subchapter  F  provides  an  alternative 
process  for  approving  the  construction 
of  certain  categories  of  new  and 
modified  sources  for  which  TCEQ  has 
adopted  a  Standard  Permit.  These 
provisions  provide  for  a  streamlined 
mechanism  for  approving  the 
construction  of  certain  sources  within 
categories  which  contain  niunerous 
similar  sources. 


•On  October  18.  2002  (67  FR  58709),  EPA 
approved  Section  116.116,  as  adopted  June  17, 
1998.  We  did  not  approve  Sections  116.1 16(b)(3) 
and  (e)-(O. 

'  We  are  proposing  to  approve  only  the  changes 
to  Section  116.116,  submitted  October  24,  1999. 
which  relate  to  PBR.  ThU  includes  changes  to 
Section  116.116(d)  and  (d)(lH2).  We  are  taking  no 
action  on  changes  to  Section  116.116(b)(3)-(4), 
submitted  October  24, 1999,  because  these 
provisions  do  not  relate  to  PBR  or  to  standard 
permits.  We  will  address  Section  116.116(b)(3)-(4) 
in  a  separate  dction. 


40870 


Federal  Register/ Vol.  68,  No.  131 /Wednesday,  July  9,  2003 / Proposed  Rules 


A  Standard  Permit  is  available  to 
sources  which  belong  in  categories  for 
which  TCEQ  has  adopted  a  Standard 
Permit  under  Subchapter  F  of  Chapter 
116.  A  Standard  Permit  is  not  available 
to  a  facility  or  group  of  facilities  which 
undergo  a  change  which  constitutes  a 
new  major  soiu-ce  or  major  modification 
under  title  I  of  the  Act,  Part  C 
(Prevention  of  Significant  Deterioration 
of  Air  Quality)  or  part  D  (Nonattainment 
review).  Such  major  source  or  major 
modification  must  comply  with  the 
applicable  permitting  requirements 
under  Chapter  116,  Subchapter  B. 
which  meet  the  new  source  review 
requirements  title  I,  part  C  or  part  D  of 
the  Act.  A  facility  which  qualifies  for  a 
Standard  Permit  must  also  comply  with 
all  applicable  provisions  of  section  111 
of  the  Act  (new  source  performance 
standards)  and  section  112  of  the  Act 
(Hazardous  Air  Pollutants). 
Fiuthermore,  a  facility  which  qualifies 
for  a  Standard  Permit  must  comply  with 
all  rules  and  regulations  of  TCEQ. 

3.  Are  the  Provisions  for  Standard 
Permits  Approvable? 

Texas'  Standard  Permits  are 
approvable  as  meeting  the  provisions  of 
40  CFR  Subpart  I — Review  of  New 
Sources  apd  Modifications  (Subpart  I). 
Subchapter  F  provides  the  requirements 
that  a  facility  must  meet  to  qualify  for 
a  Standard  Permit.  Such  requirements 
include: 

•  Any  facility  or  group  of  facilities 
which  constitutes  a  new  major  source  or 
major  modification  under  Part  C  or  D  of 
title  I  of  the  Act  must  be  permitted 
under  regulations  for  Nonattainment 
Review  of  Prevention  of  Significant 
Deterioration  of  Air  Quality.  Such 
sources  are  not  eligible  for  a  Standard 
Permit.  This  meets  40  CFR  51.165 
(Permit  requirements)  and  51.166 
(Prevention  of  significant  deterioration 
of  air  quality). 

•  Sources  qualifying  for  a  Standard 
Permit  must  meet  all  applicable 
requirements  under  section  111  of  the 
Act  (new  "source  performance  standards) 
and  section  112  of  the  Act  (hazardous 
air  pollutants),  and  must  comply  with 
all  rules  of  TCEQ.  This  satisfies  the 
requirements  of  40  CFR  51.160(d)  which 
requires  that  approval  or  any 
construction  or  modification  must  not 
affect  the  responsibility  of  the  owner  or 
operator  to  comply  with  applicable 
portions  of  the  control  strategy. 

•  Subchapter  F  includes  all  the 
administrative  requirements  which 
support  the  issuance  and  enforcement  of 
a  Standard  Permit.  This  includes 
Registration  of  Emissions  which  limit  a 
source's  PTE  (Section  116.611)  and 
Recordkeeping,  which  requires  each 


source  subject  to  a  Standard  Permit  to 
maintain  records  sufficient  to 
demonstrate  compliance  with  all 
conditions  of  the  applicable  Standard 
Permit.  These  provisions  satisfy  the 
requirements  in  40  CFR  51.163  which 
requires  the  plan  to  contain  the 
administrative  procedures  that  will  be 
followed  in  making  the  determination 
under  40  CFR  51.160(a).  It  also  meets 
the  requirements  of  40  CFR  51.211 
which  requires  the  owner  or  operator  to 
maintain  records  and  to  periodically 
report  to  the  State  the  nature  and 
amounts  of  emissions  and  information 
necessary  to  determine  whether  a  source 
is  in  compliance. 

•  All  Standard  Permits  are  adopted  or 
revised  through  the  process  described  in 
Sections  116.601-116.605.  Such  new  or 
revised  Standard  Permits  must  undergo 
public  notice  and  a  30-day  comment 
period,  and  TCEQ  must  address  all 
comments  received  from  the  public 
before  finalizing  its  action  to  issue  or 
revise  a  Standard  Permit.  This  meets  the 
requirements  of  40  CFR  51.161  which 
requires  the  permitting  authority  to 
provide  for  opportunity  for  public 
comment  on  the  information  submitted 
and  the  State's  analysis  of  the  effect  on 
construction  or  modification  on  ambient 
air  quality. 

The  TSD  contains  further  information 
on  how  Subchapter  A  meets  the 
requirements  of  Subpart  I. 

4.  What  Sections  in  Subchapter  F  Are 
We  Not  Proposing  To  Approve  in  This 
Action? 

We  are  not  proposing  to  approve  the 
following  Sections  in  Subchapter  F: 
Section  116.617 — Standard  Permits  for 
Pollution  Control  Projects,  Section 
116.620— Installation  and/or 
Modification  of  Oil  and  Gas  Facilities, 
and  Section  116.621 — Municipal  Solid 
Waste  Landfills.  Approval  of  these 
sections  is  not  necessary  for  our 
approval  of  Texas'  PBR  and  Standard 
Permits  regulations  submitted  to  EPA  on 
December  9,  2002.  Sections  116.617, 
116.620,  and  116.621  will  be  addressed 
in  a  separate  action. 

As  stated  previously,  we  are 
proposing  to  approve  changes  which 
Texas  submitted  December  9,  2002, 
some  of  which  address  the  deficiencies 
that  we  identified  in  our  January  7, 
2002,  NOD.  fa  that  submittal,  Texas 
submitted  revisions  to  Section 
116.611 — Registration  to  Use  a  Standard 
Permit.  Section  116.611  is  part  of 
Subchapter  F  -Standard  Permits.  To 
date,  we  have  not  approved  the 
provisions  relating  to  Standard  Permits, 
including  the  earlier  submittals  of 
Section  116.611.  Section  116.611  is  part 
of,  and  dependent  upon,  other 


provisions  of  Subchapter  F,  and 
consequently  Section  116.611  cannot 
stand  alone.  Therefore,  we  must 
approve  other  provisions  of  Subchapter 
F,  including  the  earlier  submittals  of 
Section  116.611,  which  contain  the 
process  by  which  Texas  issues  and 
modifies  Standard  Permits  when  we 
approve  the  revisions  to  Section  116.611 
which  Texas  submitted  December  9, 
2002. 

In  order  to  approve  Section  116.611, 
we  are  addressing  the  provisions  of 
Subchapter  F  which  include  the  process 
for  issuing  and  modifying  Standard 
Permits.  We  are  today  proposing  to 
approve  the  provisions  for  issuing  and 
modifying  Standard  Permits  which  are 
foimd  in  Sections  116.601-116.606, 
116.610-116.611.  and  116.614-116.615. 

Sections  116.617,  116.620,  and 
116.621  are  specific  permits  that  Texas 
has  issued.  These  Sections  do  not 
include  any  provisions  relating  to  the 
process  by  which  they  (or  any  Standard 
Permit)  must  be  issued  of  modified.  The 
Sections,  which  address  the  process  for 
issuing  and  modifying  Standard  Permits 
(as  identified  above),  are  not  dependent 
on  the  provisions  of  Sections  116.617, 
116.620,  and  116.621,  and  can  be 
implemented  without  the  approval  of 
Sections  116.617,  116.620,  and  116.621. 
Thus,  today's  proposal  does  not  include 
action  on  Sections  116.617, 116.620, 
and  116.621.  We  will  review  and  take 
appropriate  action  on  Sections  116.617, 
116.620,  and  116.621,  separately. 

K.  Proposal  To  Approve  Chapter  122 — 
Federal  Operating  Permits 

A.  What  Are  We  Proposing  To  Approve? 

We  are  proposing  to  approve  Section 
122.122— PTE,  as  submitted  December 
9,  2002. 

B.  Is  Section  122.122  Approvable? 

Section  122.122  contains  provisions 
by  which  a  source  may  register  and 
certify  limitations  on  its  production  and 
operation  which  would  limit  its  PTE 
below  the  level  which  would  make  it  a 
"major  source"  as  defined  under  40  CFR 
70.2.  Texas  revised  the  rule  to  address 
a  deficiency  identified  in  the  NOD.  The 
changes  that  were  made  and  our 
evaluation  of  why  the  changes  are 
approvable  are  discussed  in  section  VI 
of  tills  preamble. 

X.  What  Is  Our  Proposed  Action? 

We  are  proposing  the  approval  of 
revisions  of  the  Texas  SIP  to  address 
Texas'  SIP  submittal  dated  December  9, 
2002.  This  includes  Sections  106.6, 
revisions  to  Section  116.115,  and 
Sections  116.611  and  122.122.  These 
SIP  revisions  relate  to  Texas'  programs 
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for  PBR,  Standard  Permits,  and 
Operating  Permits. 

The  regulations  allow  a  source  to 
limit  its  PTE  of  a  pollutant  below  the 
level  which  would  make  it  a  major 
source  as  defined  in  the  Act.  This 
includes  regulations  which  Texas 
revised  to  allow  an  owner  or  operator  of 
a  soiuce  to  register  and  certify 
restrictions  and  limitations  that  the 
owner  or  operator  will  meet  to  maintain 
its  PTE  below  the  major  source 
threshold.  The  changes  require  the 
owner  or  operator  to  submit  the  certified 
registrations  to  the  Executive  Director  of 
TCEQ,  the  appropriate  TCEQ  regional 
office,  and  to  all  local  air  pollution 
control  agencies  having  jurisdiction 
over  the  site.  The  changes  to  Section 
122.122  satisfactorily  address  the  NOD 
by  making  the  PTE  limits  in  the  certified 
registrations  practically  and  Federally 
enforceable. 

The  revisions  submitted  December  9, 
2002,  are  parts  of  Texas'  regulations  for 
PBR  and  Standard  Permits,  which  EPA 
has  not  approved  to  date.  Because  the 
revisions  concerning  the  certification 
and  registration  or  PTE  limits  affect  the 
regulations  for  PBR  and  Standard 
Permits,  we  also  propose  to  approve 
other  provisions  of  Chapters  106  and 
116  which  incorporate  Texas' 
regulations  for  PBR  and  Standard 
Permits  that  Texas  submitted  to  EPA  on 
April  29,  1994;  August  17,  1994; 
September  20, 1995;  April  19,  1996; 
May  21, 1997;  July  22,  1998;  January  3, 
2000;  September  11,  2000;  October  4, 
2001;  July  25.  2001;  and  December  9, 
2002. 

XI.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law. 


it  does  not  contain  any  unfunded 
mandate  or  significantly  or  xmiquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pubhc  Law  104-^). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SEP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.]. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requkements,  Sulfur  oxides.  Volatile 
organic  compoimds. 


Dated:  June  30,  2003. 
Richard  E.  Greene, 

Regional  Administrator.  Region  6. 

[FR  Doc.  03-17339  Filed  7-8-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[TX-1 54-2-7609;  FRL-7525-41 

Proposed  Approval  of  Revisions  and 
Notice  of  Resolution  of  Deficiency  for 
Clean  Air  Act  Operating  Permits 
Program  In  Texas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUIMMARY:  The  EPA  is  proposing  to 
approve  revisions  to  the  Texas  title  V 
Operating  Permit  Program  submitted  by 
the  Texas  Commission  on 
Environmental  Quality  (TCECy  on 
December  9.  2002.  In  a  Notice  of 
Deficiency  (NOD)  published  on  January 
7,  2002.  EPA  notified  Texas  of  EPA's 
finding  that  the  State's  periodic 
monitoring  regulations,  compliance 
assurance  monitoring  (CAM) 
regulations,  periodic  monitoring  and 
CAM  general  operating  permits  (GOP), 
statement  of  basis  requirement, 
applicable  requirement  definition  and 
potential  to  emit  (PTE)  registration 
regulations  did  not  meet  the  minimum 
Federal  requirements  of  the  Clean  Air 
Act  and  the  regulations  for  State 
operating  permit  programs.  This  action 
proposes  approval  of  revisions  TCEQ 
submitted  to  correct  the  identified 
deficiencies.  Today's  action  also 
proposes  approval  of  other  revisions  to 
the  Texas  title  V  Operating  Permit 
Program  submitted  on  December  9, 
2002,  which  relate  to  concurrent  review 
and  credible  evidence.  The  December  9, 
2002,  submittal  also  included  revisions 
to  the  Texas  State  Implementation  Plan 
(SIP).  Elsewhere  in  today's  Federal 
Register,  we  are  proposing  to  approve 
those  SIP  revisions  which  were 
submitted  on  December  9,  2002. 
DATES:  The  EPA  must  receive  your 
written  comments  on  this  proposal  no 
later  than  August  8,  2003. 
ADDRESSES:  Comments  may  be 
submitted  to  Guy  Donaldson,  Acting 
Section  Chief,  Air  Permits  Section, 
Environmental  Protection  Agency, 
Region  6,  Air  Permits  Section  (6PD-R), 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733.  Comments  may  also  be  submitted 
electronically  or  through  hand  delivery/ 
courier.  Please  follow  the  detailed 
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instructions  described  in  Part  (I)(B)(l)(i) 
through  (iii)  of  the  Supplementary 
Information. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stanley  M.  Spniiell  of  the  Air  Permits 
Section  at  (214)  665-7212.  or  at 
spniiell.stanley@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  the  document  "we."  "us." 
or  "our"  means  EPA. 

Table  of  Contents 

I.  General  Information 

n.  Background. 

in.  What  is  Being  Addressed  in  This  Action? 

A.  Periodic  Monitoring  Regulations 

B.  CAM  Regulations 

C.  Periodic  Monitoring  and  CAM  General 
Operating  Permits 

D.  Statement  of  Basis  Requirement 

E.  Defmition  of  Applicable  Requirement 

F.  PTE  Registration  Requirements 

IV.  What  Other  Program  Changes  Are  We 

Proposing  to  Approve? 

A.  Credible  Evidence 

B.  Concurrent  Review 

V.  What  is  our  Proposed  Action? 

VI.  Statutory  and  Executive  Order  Reviews 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  The  EPA  has  established  an 
official  public  rulemaking  file  for  this 
action  under  TX-1 54-2-7609.  The 
official  public  file  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  rulemaking 
file  does  not  include  Confidential 
Business  Information  (CBI)  or  other 
information  the  disclosure  of  which  is 
restricted  by  statute.  The  official  public 
rulemaking  file  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  Air  Permits  Section.  EPA 
Region  6. 1445  Ross  Avenue.  Dallas. 
Texas  75202.  The  EPA  requests  that,  if 
at  all  possible,  you  contact  the 
rulemaking  contact  listed  as  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
above  to  schedule  your  inspection.  The 
Regional  Office's  official  hours  of 
business  are  Monday  through  Friday, 
8:30  am  to  4:30  pm,  excluding  Federal 
Holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  Technical  Support  Document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
TCEQ,  Office  of  Air  Quality,  12124  Park 
35  Circle,  Austin,  Texas  78753.. 


3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  web  site  located  at 
http://www.regulations.govwheTe  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  that 
are  open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
imless  the  comment  contains 
copjrrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection.  The  EPA  will  process 
material  marked  as  CBI  as  described  in 
section  C. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  b^y  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  TX-1 54-2-7609" 
in  the  subject  line  on  the  first  page  of 
your  comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  reconmiends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 


provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
conmient  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  Electronic  Mail  (E-mail).  Comments 
may  be  sent  by  e-mail  to  Mr.  Stanley  M. 
Spruiell  (spruiell.stanley@epa.gov). 
Please  include  the  text  "Public 
comment  on  proposed  rulemaking  TX- 
154-2-7609"  in  the  subject  line.  The 
EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  the 
Regulations.gov  website,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

ii.  Regulations.gov.  Your  use  of  the 
Regulations.gov  Web  site  is  an 
alternative  method  of  submitting 
electronic  comments  to  EPA.  Go  directly 
to  Regulations.gov  at  http:// 
www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  cmrent  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  web-based 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  ypu 
provide  it  in  the  body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 

2.  By  Mail.  Send  your  comments  to: 
Mr.  Guy  Donaldson,  Acting  Chief,  Air 
Permits  Section  (6PD-R).  1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
Please  include  the  text  "Fhiblic 
comment  on  proposed  rulemaking  TX- 
154-2-7609"  in  the  subject  line  on  the 
first  page  of  your  comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Mr.  Guy 
Donaldson,  Acting  Chief,  Air  Permits 
Section  (6PD-R),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hours  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
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Friday.  8:30  am  to  4:30  pm  excluding 
Federal  Holidays. 

C.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section 
above. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  yom-  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensiu-e  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaJdng  identification  number  in  the 
subject  line  on  the  first  page  of  yoiu' 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 
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n.  Background 

The  Clean  Air  Act  (the  Act) 
Amendments  of  1990  required  all  States 
to  develop  Operating  Permits  Programs 
that  meet  title  V  of  the  Act,  42  U.S.C. 
7661-7661f,  and  its  implementing 
regulations,  40  CFR  part  70.  Texas' 
Operating  Permits  Program  was 
submitted  in  response  to  this  directive 
on  November  15,  1993.  We  promulgated 
interim  approval  of  the  Texas  title  V 
program  on  June  25, 1996  (61  FR  32693) 
and  the  program  became  effective  on 
July  25. 1996.  Subsequently,  we 
promidgated  full  approval  of  the  Texas 
tide  V  program  effective  November  30, 
2001  (66  FR  63318,  December  6,  2001). 
As  explained  in  the  proposed  and  final 
full  approval,  we  granted  full  approval 
based  on  our  finding  that  Texas  had 
corrected  the  deficiencies  identified  at 
the  time  of  the  interim  approval  (66  FR 
at  51897  (October  11.  2001);  66  FR 
63319). 

Since  the  interim  approval,  other 
deficiencies  in  the  Texas  title  V  program 
were  identified.  Section  502(i)  of  the 
Act  and  40  CFR  70.10(b)(1)  provide  that 
whenever  EPA  makes  a  determination 
that  a  State  is  not  adequately 
administering  and  enforcing  its  program 
in  accordance  with  the  requirements  of 
title  V.  EPA  shall  issue  a  NOD. 

The  EPA  published  an  NOD  for  Texas' 
title  V  Operating  Permit  Program  on 
January  7,  2002  (67  FR  732).  The  NOD 
was  based  upon  our  finding  that  several 
State  requirements  did  not  meet  the 
minimum  Federal  requirements  of  40 
CFR  part  70  and  the  Act.  The  TCEQ 
adopted  rule  revisions  to  resolve  the 
deficiencies  identified  in  the  January  7. 
2002,  NOD.  These  rule  revisions  became 
effective,  as  a  matter  of  State  law.  on 
December  11,  2002.  The  TCEQ 
submitted  these  rule  changes  to  EPA  as 
a  revision  to  its  title  V  Operating  Permit 
Program  on  December  9,  2002.  The 
TCEQ  also  included,  in  the  December  9, 
2002,  submittal,  other  regulatory 
revisions  that  strengthen  Texas' 
program.  We  are  proposing  to  approve 
the  Texas  rule  reysions  included  in  the 
December  9.  2002.  submittal  in  today's 
action.  The  December  9.  2002.  submittal 
also  included  provisions  which  TCEQ 
requested  that  we  approve  as  revisions 
to  its  SIP.  Elsewhere  in  today's  Federal 
Register,  we  are  proposing  to  approve 
those  SIP  revisions  submitted  on 
December  9,  2002.  We  have  prepared  a 
Technical  Support  Dociunent  (TSD) 
which  contains  a  detailed  analysis  of 
our  evaluation  of  this  action.  The  TSD 
is  available  at  the  addresses  listed 
above. 


m.  What  Is  Being  Addressed  in  This 
Action? 

In  today's  action,  we  are  proposing  to 
approve  revisions  as  identified  below 
which  TCEQ  adopted  November  20, 
2002  (submitted  to  EPA  December  9, 
2002)  and  to  find  that  upon  final  SIP 
approval  of  two  of  the  changes  those 
revisions  resolve  the  deficiencies 
identified  in  the  January  7,  2002,  NOD. 

A.  Periodic  Monitoring  Regulations 

The  requirement  for  periodic 
monitoring  set  forth  in  40  CFR 
70.6(a)(3){i)(B)  states  that  each  title  V 
permit  must  include  periodic 
monitoring  sufficient  to  yield  reliable 
data  from  the  relevant  time  period  that 
are  representative  of  the  source's 
compliance  with  the  permit  where  the 
applicable  requirement  does  not  require 
periodic  testing  or  instrumental  or 
noninstrumental  monitoring. 

The  TCEQ  previously  implemented 
periodic  monitoring  requirements 
through  a  phased  approach  which  used 
either  a  periodic  monitoring  GOP  or  on 
a  case-by-case  determination.  As  a 
result,  ail  permits  did  not  have  periodic 
monitoring  when  they  were  issued.  To 
address  the  NOD,  TCEQ  has  revised  30 
Texas  Administrative  Code  (TAC) 
122.132  and  122.142,  and  repealed  30 
TAC  122.600,  122.604, 122.606, 
122.608, 122.610,  and  122.612  to  ensure 
that  all  title  V  permits,  including  all 
GOPs.  contain  periodic  monitoring 
requirements  that  meet  the  requirements 
of  40  CFR  70.6(a)(3)(i)(B)  when  issued. 
The  TCEQ  has  repealed  the  periodic 
monitoring  and  CAM  GOPs  identified  in 
the  NOD  and  adopted  Section 
122.1 32(e)(l3)  to  require  permit 
applications  to  include  periodic 
monitoring  requirements  consistent 
vdth  part  70.  The  TCEQ  has  amended 
Section  122.142(c)  and  Section  122.602 
to  require  periodic  monitoring  which  is 
consistent  with  part  70  to  be  included 
in  all  title  V  permits,  including  GOPs, 
when  the  permit  is  issued.  The  revisions 
require  that  periodic  monitoring  be 
included  in  title  V  j)ermits  at  initial 
issuance  under  Section  122.201,  permit 
renewals  under  Section  122.243,  permit 
reopenings  under  Section  122.231(a) 
and  (b),  significant  revisions  under 
Section  122.221,  and  at  minor  permit 
revisions  imder  Section  122.217.  We  are 
today  proposing  to  approve  the  revised 
rules  and  the  State's  repeals  as  a 
revision  to  Texas'  title  V  program  and  to 
find  tharthe  revisions  satisfy  Texas' 
requirement  to  correct  the  program 
deficiency  identified  in  the  January  7, 
2002,  NOD. 
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B.  CAM  Regulations 

CAM  is  implemented  through  40  CFR 
part  64  and  40  CFR  70.6(a)(3){i)(A)  and 
requires  title  V  permits  to  include  "all 
monitoring  and  analysis  procedures  or 
test  methods  required  imder  applicable 
monitoring  and  testing  requirements, 
including  [40  CFR  part]  64  *  *  *"  40 
CFR  64.5  provides  that  CAM  applies  at 
permit  renewal  unless  the  permit  holder 
has  not  filed  a  title  V  permit  application 
by  April  20. 1998.  or  the  title  V  permit 
application  has  not  been  determined  to 
be  administratively  complete  by  April 
20. 1998.  CAM  also  applies  to  a  title  V 
permit  holder  who  filed  a  significant 
permit  revision  under  tide  V  after  April 
.20,1998. 

The  TCEQ  previously  implemented 
CAM  through  either  a  CAM  GOP  or  a 
case-by-case  CAM  determination.  The 
TCEQ's  use  of  a  phased  approach  did 
not  ensure  that  all  permits  would 
include  CAM  required  by  40  CFR 
70.6(a)(3)(i)(A),  according  to  the 
schedule  in  40  CFR  64.5,  because  a 
facility  did  not  have  to  apply  for  a  CAM 
GOP  until  two  years  after  the  CAM  GOP 
had  been  issued.  To  address  the  NOD, 
TCEQ  has  revised  the  Sections  of 
Chapter  122  relating  to  application 
content  and  permit  content,  to  ensure 
that  all  permits,  including  GOPs, 
include  CAM  requirements  according  to 
the  schedule  in  40  CFR  64.5.  The  TCEQ 
amended  Section  122.132(e)(12)  to 
specify  that  applications  for  units 
subject  to  CAM  must  be  submitted 
according  to  the  schedule  specified  in 
40  CFR  64.5.  The  TCEQ  amended 
Section  122.142(h)  to  require  that 
permits  contain  CAM  in  accordance 
with  the  schedule  in  40  CFR  64.5.  The 
TCEQ  adopted  new  Section 
122.221(b)(4)  to  specify  that  the 
Executive  Director  may  issue  a 
significant  permit  revision  if  CAM  is 
included  for  large  pollutant-specific 
emission  imits,  consistent  with  40  CFR 
64.5(a)(2).  The  TCEQ  also  adopted 
Section  122.147,  which  specifies  the 
terms  and  conditions  that  apply  to  units 
subject  to  CAM  requirements,  and 
Section  122.604  which  address  CAM 
applicability.  These  new  and  revised 
rules  require  that  all  permits  issued  after 
the  effective  date  of  the  rule  include 
CAM  according  to  the  schedide  in  40 
CFR  part  64.  We  are  today  proposing  to 
approve  the  revised,  amended,  and  new 
rules  as  a  revision  to  Texas'  tide  V 
program  and  to  find  that  the  revisions 
satisfy  Texas'  requirement  to  correct  the 
program  deficiency  identified  in  the 
January  7,  2002,  NOD. 


C.  Periodic  Monitoring  and  CAM 
General  Operating  Permits 

The  content  requirements  for  part  70 
permits  are  set  forth  in  40  CFR  70.6  and 
include  periodic  monitoring  and  CAM 
as  permit  conditions  of  all  tide  V 
permits.  Also,  40  CFR  70.6(d)(1) 
provides  that  "any  general  permit  shall 
comply  with  all  requirements  applicable 
to  other  part  70  permits."  The  TCEQ 
previously  implemented  CAM  and 
periodic  monitoring  requirements 
through  CAM  and  periodic  monitoring 
GOPs  which  did  not  meet  tide  V's 
definition  of,  or  requirements  for, 
general  permits.  The  terms  and 
conditions  of  Texas' periodic 
monitoring  GOPs  and  CAM  GOPs 
contained  only  monitoring 
requirements,  monitoring  options,  and 
related  monitoring  requirements  for 
certain  applicable  requirements  and 
therefore  were  missing  a  niunber  of  the 
requirements  of  40  CFR  70.6. 

To  address  the  NOD,  TCEQ  amended 
Chapter  122  to  require  that  all  GOPs 
include  periodic  monitoring  and  CAM, 
and  to  eliminate  the  monitoring  GOP 
process.  To  ensure  that  all  permits  are 
issued  containing  periodic  monitoring 
and  CAM,  the  TCEQ  adopted 
amendments  requiring  periodic 
monitoring  and  CAM  to  be  addressed  in 
permit  applications  and  to  be  included 
in  issued  permits.  As  discussed  above, 
revised  Section  122.132(e)(12)  specifies 
that  applications  for  units  subject  to 
CAM  must  contain  elements  specified 
in  40  CFR  64.3.  Monitoring  Design 
Criteria,  and  40  CFR  64.4,  Submittal 
Requirements.  Revised  Section 
122.132(e)(13)  requires  that  applications 
for  all  initial  permit  issuances, 
renewals,  reopenings,  and  significant 
and  minor  permit  revisions  include 
periodic  monitoring  requirements.  The 
TCEQ  amended  Section  122.142(c). 
which  previously  specified  that  periodic 
monitoring  is  only  included  as  required 
by  the  Executive  Director,  and  Section 
122.142(h),  which  previously  specified 
that  permits  include  CAM  as  specified 
in  Subchapter  H.  The  amendments  state 
that  permits  must  contain  periodic 
monitoring  and  CAM  in  accordance 
with  the  schedule  in  40  CFR  64.5.  These 
amendments  will  require  permits  to 
contain  all  requirements  specified  in  40 
CFR  70.6.  The  TCEQ  eliminated  die 
monitoring  GOP  process  by  adopting  the 
repeal  of  all  Sections  from  Subchapters 
G  and  H  that  implemented  monitoring 
through  the  GOP  process.  In  addition  to 
the  previously  mentioned  periodic 
monitoring  sections  that  were  repealed, 
TCEQ  repealed  all  of  the  CAM 
requirements  contained  in  Subchapter 
H.  The  CAM  applicability  section  and 


the  section  pertaining  to  quality 
improvement  plans  are  adopted  under 
Subchapter  G.  renamed  Periodic 
Monitoring  and  Compliance  Assurance 
Monitoring.  The  TCEQ  also  adopted 
several  amendments  to  Chapter  122  to 
clarify  periodic  monitoring  and  CAM 
implementation  and  to  delete  any 
reference  to  the  monitoring  GOP 
process. 

The  TCEQ  also  amended  die  GOP 
definition  at  Section  122.10(11)  to 
specify  that  multiple  similar  sources 
may  be  authorized  to  operate  under  a 
GOP.  consistent  with  the  requirement  at 
40  CFR  70.6(d)  that  general  permits  are 
limited  to  numerous  similar  sources. 
Section  122.501(a)(1)  requires  the 
Executive  Director  to  issue  GOPs  with 
conditions  that  provide  for  compliance 
with  all  requirements  of  Chapter  122. 
The  TCEQ  also  revised  Section  122.161 
to  make  related  miscellaneous  changes. 

We  are  today  proposing  to  approve 
the  new  and  revised  rules  and  the 
repeals  as  a  revision  to  Texas'  title  V 
program  and  to  find  that  the  revisions 
satisfy  Texas'  requirement  to  correct  the 
program  deficiency  identified  in  the 
January  7.  2002.  NOD. 

D.  Statement  of  Basis  Requirement 

40  CFR  70.7(a)(5)  requires  diat  "(t]he 
permitting  authority  shall  provide  a 
statement  that  sets  forth  the  legal  and 
factual  basis  for  the  draft  permit 
conditions  (including  references  to  the 
applicable  statutory  or  regulatory 
provisions).  The  permitting  authority 
shall  send  this  statement  to  EPA  and  to 
any  other  person  who  requests  it."  The 
TCEQ  regulations  previously  had  no 
State  regulation  directly  corresponding 
to  40  CFR  70.7(^)(5).  To  address  die 
NOD,  TCEQ  adopted  new  Section 
122.201(a)(4).  which  requires  that  all 
permits  issued  by  the  Executive  Director 
must  include  a  statement  that  sets  forth 
the  legal  and  factual  basis  for  the 
conditions  of  the  permit,  including 
references  to  the  applicable  statutory  or 
regulatory  provisions.  The  Executive 
Director  will  send  this  statement  to  EPA 
and  any  person  who  requests  it.  The 
statement  of  basis  is  required  for  all 
initial  issuances,  revisions,  renewals 
and  reopenings  of  permits.  We  are  today 
proposing  to  approve  the  new  rule  as  a 
revision  to  Texas'  title  V  program  and  to 
find  that  the  revisions  satisfy  Texas' 
requirement  to  correct  the  program 
deficiency  identified  in  the  January  7, 
2002,  NOD. 

E.  Definition  of  Applicable  Requirement 

Texas'  definition  of  "applicable 
requirement"  in  30  TAG  122.10(2) 
previously  did  not  include  all  the 
applicable  provisions  of  its  SIP  that 
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implemented  relevant  requirements  of 
the  Act  as  required  by  40  CFR  70.2.  To 
address  the  NOD,  TCEQ  has  amended 
its  definition  of  "applicable 
requirement"  in  Section  122.10(2)  to 
include  citations  to  the  relevant 
requirements  of  the  Act  which  were 
identified  in  the  NOD  and  others 
identified  after  issuance  of  that  notice. 
The  applicable  requirement  definition 
now  includes  Section  101.1,  which 
relates  to  definitions;  Section  101.3, 
which  relates  to  circumvention; 
Sections  101.201,  101.211, 101.221, 
101.222,  and  101.223.  which  relate  to 
emissions  events  and  maintenance, 
startup,  and  shutdovra  ("MSS") 
reporting  requirements;  Section  101.8 
and  Section  101.9,  which  relate  to 
sampling  and  sampling  ports,  and 
Section  101.10.  which  relates  to 
emissions  inventory  requirements.'  We 
are  today  proposing  to  approve  the 
revised  rule  as  a  revision  to  Texas'  title 
V  program  and  to  find  that  upon  final 
SIP  approval  the  revisions  will  satisfy 
Texas'  requirement  to  correct  the 
program  deficiency  identified  in  the 
January  7,  2001.  NOD. 

F.  PTE  Registration  Requirements 

Many  stationary  soiurce  requirements 
of  the  Act  apply  only  to  major  sources, 
which  are  those  sources  whose 
emissions  of  air  poUutants  exceed 
threshold  emissions  levels  specified  in 
the  Act.  However,  such  sources  may 
legally  avoid  program  requirements  by 
taking  federally-enforceable  permit 
conditions  which  limit  emissions  to 
levels  below  the  applicable  major  source 
threshold.  Those  permit  conditions,  if 
violated,  are  subject  to  enforcement  by 
EPA.  the  State  or  local  agency,  or  by 
citizens.  Federal  enforceability  ensures 
the  conditions  placed  on  emissions  to 
limit  a  source's  PTE  are  enforceable  as 
both  a  legal  and  practical  matter. 

Texas'  regulations  previously  allowed 
a  facility  to  keep  all  documentation  of 
its  PTE  limitation  registrations  on  site 
without  providing  those  docimients  to 
the  State  or  to  EPA;  therefore,  the  PTE 
limitations  were  not  practically 
enforceable.  Also,  the  limitations  were 
not  federally  enforceable  because  the 
Texas  regulations  at  issue  were  not  part 
of  the  Texas  SIP.  The  TCEQ  has  revised 


'  The  NOD  identified  the  emissions  event  and 
MSS  reporting  requirements  at  30  TAC  Sections 
101.8. 101.7.  and  101.11  as  SIP  provisions  that  must 
be  included  in  the  definition  of  "applicable 
requirements."  Since  then.  TCEQ  has  revised  those 
rules  and  recodified  them  at  Sections  101.201 
101.211. 101.221, 101.222.  and  101.223  and 
submitted  the  rules  to  EPA  for  approval  as  a  SIP 
revision.  The  EPA  is  reviewing  iose  rules  and  will 
address  the  SIP  submission  in  a  separate 
rulemaking  prior  to  EPA's  final  approval  of  Texas' 
defini^on  of  applicable  requirement. 


Sections  106.6, 116.115, 116.611,  and 
122.122.  These  changes  require 
registrations  to  be  submitted  to  the 
Executive  Director,  to  the  appropriate 
Commission  regional  office,  and  all 
local  air  pollution  control  agencies,  and 
a  copy  shall  be  maintained  on-site  of  the 
facility.  The  TCEQ  is  also  required  to 
make  the  records  available  to  the  public 
upon  request.  The  TCEQ  also  submitted 
these  changes  for  approval  as  a  SIP 
revision.  We  are  proposing  to  approve 
the  amended  Sections  106.6, 116.115, 
116.611,  and  122.122  as  revisions  to  the 
Texas  SIP  in  a  separate  Federal  Register 
notice.  Upon  final  SIP  approval,  these 
changes  will  make  the  PTE  limits  in  the 
certified  registrations  practically 
enforceable  and  federally  enforceable. 
We  are  also  today  proposing  to  approve 
the  revised  rules  in  Section  122.122  as 
a  revision  to  Texas'  title  V  program  and 
to  find  that  upon  final  SIP  approval  the 
revisions  will  satisfy  Texas'  requirement 
to  correct  the  program  deficiency 
identified  in  the  January  7.  2002,  NOD. 

IV.  What  Other  Program  Changes  Are 
We  Proposing  To  Approve? 

The  TCEQ  also  included  in  the 
December  9.  2002,  submittal  other 
regulatory  revisions  that  strengthen 
Texas'  program.  Today's  action  also 
proposes  approval  of  these  revisions  to 
the  Texas  title  V  Operating  Permit 
Program  submitted  on  December  9. 
2002.  which  relate  to  credible  evidence 
and  concurrent  review. 

A.  Credible  Evidence 

The  TCEQ  has  revised  its  definition  of 
"deviation"  at  30  TAC  122.10(5)  and 
122.132(e)(4)(B)  to  require  soiuces  to 
consider  "any  credible  evidence  or 
information"  to  certify  compliance.  We 
are  today  proposing  to  approve  this 
revision  as  consistent  with  part  70  and 
EPA's  credible  evidence  rule.  62  FR 
8314  (February  24. 1997). 

B.  Concurrent  Review 

The  TCEQ  has  revised  its  regulations 
concerning  EPA  review  of  title  V 
permits  at  Section  122.350(B)(1)  to 
provide  that  EPA's  review  period  may 
not  run  concurrently  with  die  State 
public  review  period  if  any  comments 
are  submitted  or  if  a  public  hearing  is 
requested.  We  are  today  proposing  to 
approve  this  revision  as  consistent  with 
Section  505(b)  of  the  Act  and  40  CFR 
70.8. 

V.  What  Is  Our  Proposed  Action? 

We  are  proposing  to  approve  reyisions 
to  Texas'  regulations  for  periodic 
monitoring  regulations,  CAM 
regulations,  periodic  monitoring  and 
CAM  GOPs.  statement  of  basis 


requirement,  applicable  requirement 
definition  and  PTE  registration 
regidations  as  revisions  to  Texas'  tide  V 
air  Operating  Permits  Program. 
Elsewhere  in  today's  Federal  Register, 
we  are  proposing  to  approve  related  SIP 
revisions  submitted  to  EPA  on 
December  9,  2002.  We  are  also 
proposing  to  approve  revisions  to  the 
Texas  tide  V  Operating  Permit  Program 
submitted  on  December  9,  2002,  which 
relate  to  credible  evidence  and 
conciurent  review.  The  rule  revisions 
submitted  by  Texas,  as  stated  above,  are 
in  response  to  the  NOD. 

This  proposed  approval  does  not 
extend  to  "hidian  Country  ",  as  defined 
in  18  U.S.C.  1151.  In  its  Operating 
Permits  Program  submittal,  Texas  does 
not  assert  jurisdiction  over  Indian  lands 
or  reservations.  To  date,  no  tribal 
government  in  Texas  has  authority  to 
administer  an  independent  tide  V 
program  in  the  State.  On  February  12, 
1998.  EPA  promulgated  regulations 
imder  which  Indian  tribes  could  apply 
and  be  approved  by  EPA  to  implement 
a  tide  V  (Iterating  Permits  Pn^ram  (40 
CFR  part  49). 

For  those  Indian  tribes  that  do  not 
seek  to  conduct  a  title  V  Operating 
Permits  Program,  EPA  has  promulgated 
regidations  (40  CFR  part  71)  governing 
the  issuance  of  Federal  operating 
permits  in  Indian  coimtry.  64  FR  8247, 
February  19,  1999. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4,  1993),  diis  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB).  Under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  die 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  merely  proposes  to 
approve  State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  This  nde  does  not  contain 
any  unfunded  mandates  and  does  not 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4)  because  it  proposes  to 
approve  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duties 
beyond  those  required  by  State  law. 
This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
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Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175. 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This 
proposed  rule  also  does  not  have 
Federalism  implications  because  it  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255.  August  10. 1999).  The 
action  merely  proposes  to  approve 
existing  requirements  under  State  law, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  between  the  State  and 
the  Federal  government  established  in 
the  Clean  Air  Act.  This  proposed  rule 
also  is  not  subject  to  Executive  Order 
13045,  "Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997)  or 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866.  This  action  will  not  impose  any 
collection  of  information  subject  to  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  other  than 
those  previously  approved  and  assigned 
0MB  control  number  2060-0243.  For 
additional  information  concerning  these 
requirements,  see  40  CFR  part  70.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  15  U.S.C.  272 
note,  requires  Federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
cany  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  State 
Operating  Permit  Programs  submitted 
pursuant  to  title  V  of  the  Clean  Air  Act, 
EPA  will  approve  such  regulations 
provided  that  they  meet  the 
requirements  of  the  Clean  Air  Act  and 
EPA's  regulations  codified  at  40  CFR 
part  70.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  such  regulations  for 


failure  to  use  VCS.  It  would,  thus,  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  such  regulations, 
to  use  VCS  in  place  of  a  State  regulation 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  Section  12(d)  of  the 
NTTAA  do  not  apply. 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure, 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits,  Reporting 
and  recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  June  30.  2003. 
Richard  E.  Greene, 

Regional  Administrator,  Region  6. 

(FR  Doc.  03-17338  Filed  7-8-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[WT  Docket  No.  03-128;  FCC  03-125] 

Nationwide  Programmatic  Agreement 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission  ("FCC" 
or  "Commission")  seeks  comment 
regarding  a  draft  nationwide 
programmatic  agreement  that  would 
tailor  and  streamline  procedures  for 
review  of  certain  imdertakings  for 
commimications  facilities  under  the 
National  Historic  Preservation  Act  of 
1966  ("NHPA").  hi  addition,  the 
Commission  seeks  comment  on  certain 
transitional  issues  regarding  the 
treatment  of  NHPA  proceedings  pending 
at  the  time  the  draft  nationwide 
programmatic  agreement  is  adopted. 
DATES:  Submit  comments  on  or  before 
August  8,  2003.  Submit  reply  comments 
on  or  before  September  8,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Stilwell,  Wireless 
Telecommunications  Bureau,  (202)  418- 
1892. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  WT  Dkt.  No.  03- 
128,  FCC  03-125,  adopted  May  27, 
2003,  and  released  Jime  9,  2003.  The 


Nationwide  Agreement,  upon 
amendment  and  final  agreement,  will 
tailor  and  streamline  procedures  for 
review  of  certain  Undertakings  for 
communications  facilities  imder  section 
106  of  the  National  Historic 
Preservation  Act  of  1966  ("NHPA"),  16 
U.S.C.  470  et  seq.  The  NPRM  also 
proposes  to  revise  a  related  provision  of 
the  Commission's  rules  and  initiate  the 
use  of  two  new  FCC  forms  for 
Commission  applicants,  licensees  and 
tower  owners.  The  full  text  of  the  NPRM 
is  available  for  public  inspection  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  445  12th 
St.,  SW.,  Room  CY-A257,  Washington, 
DC  20554.  The  complete  text  may  be 
purchased  from  the  Commission's 
duplicating  contractor:  Qualex 
International,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC,  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail  at 
quaIexint@aol.com. 

Paperwork  Reduction  Act 

This  NPRM  contains  a  new 
information  collection  as  described  in 
Section  B  of  the  Initial  Regulatory 
Flexibility  Analysis  below.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public,  Office  of 
Management  and  Budget  (OMB),  and 
other  federal  agencies  to  comment  on 
the  information  collection(s)  contained 
in  the  NPRM  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  ft  will  be  submitted  to  the 
OMB  for  review  under  Section  3507(d) 
of  the  PRA.  Public,  OMB,  and  other 
agency  comments  are  due  September  8, 
2003.  Comments  should  address:  (a) 
Whether  the  new  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  of  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

A  copy  of  any  comments  on  the 
information  collections  contained 
herein  should  be  submitted  to  Judith  B. 
Herman,  Federal  Communications 
Commission,  Room  lC-804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  at  Judith- 
bherman@fcc.gov,  and  to  Kim  A. 
Johnson,  OMB  Desk  Officer,  Room 
10236  NEOB,  725  17th  Street,  NW., 
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Washington,  DC  20503  or  via  the 
Internet  to  kim.iohnson@omb.eop.gov. 
I  OMB  Control  Number:  3060-XXXX. 
I  r/fie;  Nationwide  Programmatic 
Agreement  Regarding  the  Section  106 
National  Historic  Preservation  Act 
Review  Process. 
Form:  FCC  Forms  620  and  621. 
Type  of  Review:  New  collection. 
Respondents:  Business  or  other  for- 
ptofit.  Individuals  or  household,  Not- 
for-profit  institutions,  and  State,  Local 
o|'  Tribal  Government. 
\  Number  of  Respondents:  12.000. 
Frequency  of  Response: 
Recordkeeping,  On  occasion  reporting 
required.  Third  party  disclosure. 
I  Total  Annual  Burden:  73,800  hours. 
!  Needs  and  Uses:  This  data  is  used  by 
FCC  staff.  State  Historic  Preservation 
Officers  ("SHPO"),  Tribal  Historic 
Preservation  Officers  ("THPO"),  and  the 
Advisory  Council  of  Historic 
Preservation  ("ACHP")  to  take  such 
action  as  may  be  necessary  to  ascertain 
whether  a  proposed  action  may  affect 
historic  properties  that  are  listed  or 
eligible  for  listing  in  the  National 
Register  as  directed  by  section  106  of 
the  NHPA  and  the  Commission's  Rules. 

I.  jBackground 

,  1.  In  this  Notice  of  Proposed 
Rulemaking  ("NPRM").  we  seek 
comment  on  a  draft  Nationwide 
Programmatic  Agreement  ("Nationwide 
Agreement")  among  the  Federal 
Commimications  Commission 
("Commission"),  the  Advisory  Council 
on  Historic  Preservation  ("Council"), 
and  the  National  Conference  of  State 
Historic  Preservation  Officers 
("Conference")  that  would  tailor  and 
streamline  procedures  for  review  of 
certain  Undertakings  for 
communications  facilities  under  the 
National  Historic  Preservation  Act  of 
1966  ("NHPA"),  as  well  as  a  related 
revision  of  the  Commission's  rules.  See 
16  U.S.C.  470  et  seq.  An  "Undertaking" 
subject  to  review  under  the  NHPA  is 
defined  as  "a  project,  activity,  or 
program  funded  in  whole  or  in  part 
under -the  direct  or  indirect  jurisdiction 
of  a  Federal  agency,  including  (A)  those 
carried  out  by  or  on  behalf  of  the 
agency;  (B)  those  carried  out  with 
Federal  financial  assistance;  (C)  those 
requiring  a  Federal  permit,  license,  or 
approval;  and  (D)  those  subject  to  State 
or  local  regulation  administered 
pursuant  to  a  delegation  or  approval  by 
a  Federal  agency."  16  U.S.C.  470w(7). 
The  proposed  Nationwide  Agreement 
would  incorporate  an  existing 
Programmatic  Agreement  that  excludes 
most  collocations  of  antennas  on 
existing  structures  from  routine  historic 
preservation  review.  See  16  FCC  Red 


5574  (Wireless  Tel.  Bur.  2001).  In 
November  2001,  representatives  of  the 

.  Commission,  Council  and  Conference, 
American  Indian  tribes,  the 
comjnunicatidns  industry,  and  historic 
preservation  consultants,  as  part  of  a 
working  group  sponsored  by  the 
Coimcil,  began  drafting  a  proposed 
Nationwide  Agreement.  Consistent  with 
§  800.14(b)  of  the  Council's  rules,  36 
CFR  800.14(b),  and  §  1.1307(a)(4)  of  the 
Commission's  rules,  47  CFR 
1.1307(a)(4),  the  draft  Nationwide 
Agreement  is  intended  to  tailor  the 
section  106  review,  16  U.S.C.  470f,  in 
the  communications  context  so  as  to 
improve  compliance  and  streamline  the 
review  process  for  construction  of 
towers  and  other  Commission 
Undertakings.  The  Commission's 
environmental  rules  currently  treat 
construction  of  licensed 
communications  facilities  as 
"Undertakings."  An  illustrative  list  of 
Commission  activities  in  relation  to 
which  Undertakings  covered  by  the 
draft  Nationwide  Agreement  may  occiu 
is  attached.  See  Attachment  2  to 
Attachment  A.  At  the  same  time,  the 
parties  intend  to  advance  and  preserve 
the  goal  of  the  NHPA  to  protect  historic 
properties,  including  historic  properties 
to  which  Indian  tribes  and  Native 
Hawaiian  organizations  ("NHOs") 
attach  religious  and  cultiual 

significance. 

n.  Discussion 

2.  We  request  comment  on  the  draft' 
Nationwide  Agreement.  See  Attachment 
A  to  this  NPRM.  hi  particular,  we  seek 
comment  on  several  issues  that 
members  of  the  Working  Group  have 
specifically  raised  during  the  course  of 
negotiating  the  current  draft  Nationwide 
Agreement.  For  example,  members  of 
the  Working  Group  have  proposed 
certain  modifications  to  the  language  in 
the  draft  Nationwide  Agreement 
regarding  exclusion  of  certain 
Undertakings  from  routine  section  106 
review.  See  Draft  Nationwide 
Agreement  section  III.  These  and  other 
issues  on  which  the  members  of  the 
Working  Group  did  not  reach  full 
consensus  are  indicated  in  footnotes 
throughout  the  draft  Nationwide 
Agreement.  We  seek  comment  on  these 
and  any  other  issues  related  to  the  draft 
Nationwide  Agreement,  including 
issues  related  to  the  potential  economic 
impact  of  the  draft  Nationwide 
Agreement  on  small  entities. 

3.  We  also  request  comment  regarding 
how  the  draft  Nationwide  Agreement 
should  be  crafted  consistent  with  the 
Commission's  govemment-to- 
govemment  relationship  with  and  trust 
responsibility  to  federally  recognized 


Indian  tribes  (including  Alaska  Native 
Villages),  See  In  the  Matter  of  Statement 
of  Policy  on  Establishing  a  Govemment- 
to-Govemment  Relationship  with  hidian 
Tribes,  Policy  Statement,  16  FCC  Red 
4078,  4080  (2000),  and  statutory  and 
regulatory  provisions  governing  the 
Commission's  relationship  with  such 
hidian  tribes  and  NHOs,  See  16  U.S.C, 
470a(d);  36  CFR  800.2(c)(2);  47  CFR 
1.1308(b)  Note  (when  an  action 
interferes  with  or  adversely  affects  an 
American  Indian  tribe's  religious  site, 
the  Commission  shall  soUcit  the  views 
of  that  American  hidian  tribe).  Several 
issues  in  this  regard  have  been  brought 
to  our  attention  both  through  tribal 
participation  in  the  Working  Group  and 
through  Commission  staff  consultation 
with  the  United  South  and  Eastern 
Tribes,  Inc.  For  instance,  do  the  NHPA. 
the  Council's  rules  or  other  governing 
principles  require  notification  or  more, 
prior  to  construction,  to  Indian  tribes 
and  NHOs  with  historic  associations  to 
the  area  in  which  an  Undertaking  is  to 
occiu,  even  though  the  parties  to  a 
Nationwide  Agreement  identify  certain 
classes  of  Undertakings  as  unlikely  to 
have  an  effect  on  historic  properties  and 
therefore  excluded  from  routine  review? 
See  Draft  Nationwide  Agreement  at 
section  III.B  Similarly,  should  the 
Nationwide  Agreement,  prescribe 
procedures  for  licensees  and  applicants 
to  invite  the  participation  of  Indian 
tribes  and  NHOs  in  the  section  106 
process,  or  should  it  recommend  that,  as 
an  alternative  to  direct  Commission 
consultation  on  each  site,  the  parties 
implement  alternative  processes 
pursuant  to  guidance  to  be  provided 
separately  by  the  Commission  after 
consultation  with  Indian  tribes  and  '    " 
NHOs?  Id.  section  IV,  Alternatives  A 
and  B.  We  seek  comment  on  these 
issues. 

4.  In  addition,  we  request  comment 
regarding  the  treatment  of  section  106 
reviews  that  are  in  process  at  the  time 
a  Nationwide  Agreement  becomes 
effective.  For  example,  to  what  extent 
should  the  timelines,  processes  and 
standards  in  a  Nationwide  Agreement 
replace  the  Council's  rules  (36  CFR  part 
800)  for  section  106  reviews  that  are 
pending  before  a  SHPO/THPO,  or  at 
other  stages  in  the  process,  on  the  date 
that  a  Nationwide  Agreement  goes  into 
effect?  We  seek  comment  on  this  and 
other  transitional  issues. 

5.  Finally,  in  conjunction  with  the 
proposed  execution  of  the  Nationwide 
Agreement,  we  propose  to  revise 

§  1.1307(a)(4)  of  our  rules.'  Under 

§  1.1307(a)(4),  applicants  are  required  to 

evaluate  whether  their  proposed 


'47  CFR  1.1307(a)(4). 
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facilities  may  affect  districts,  sites, 
buildings,  structiires  or  objects, 
significant  in  American  history, 
architecture,  archeology,  engineering  or 
culture,  that  are  listed,  or  are  eligible  for 
listing,  in  the  National  Register  of 
Historic  Places  and,  if  so,  to  file  an 
Environmental  Assessment  and  obtain  a 
Finding  of  No  Significant  Impact  (or 
procure  completion  by  the  Commission 
of  an  Environmental  Impact  Statement) 
prior  to  construction. 2  The  Note  to 
§  1.1307(a)(4)  provides  guidance  as  to 
how  applicants  should  perform  this 
evaluation  consistent  with  the  NHPA.  In 
order  to  make  clear  that  the  procedures 
in  the  Nationwide  Agreement  will  be 
binding  on  applicants,  and  that  non- 
compliance with  these  procedures     * 
would  subject  a  party  to  potential 
enforcement  action  by  the  Commission, 
we  propose  to  amend  §  1.1307(a)(4)  by 
removing  the  Note  and  adding  the 
following  language  to  the  text  of  47  CFR 
1.1307(a)(4): 

The  National  Register  is  updated  in  the 
Federal  Register.  To  ascertain  whether  a 
proposed  action  may  affect  properties  that 
are  listed  or  eligible  for  listing  in  the  National 
Register  of  Historic  Places,  an  applicant  shall 
follow  the  procedures  set  forth  in  the  rules 
of  the  Advisory  Council  on  Historic 
Preservation,  36  CFR  part  800.  as  modified 
and  supplemented  by  the  Nationwide 
Programmatic  Agreement  for  the  Collocation 
of  Wireless  Antennas,  Appendix  B  to  Part  1 
of  this  Chapter,  and  the  Nationwide 
Prognimmatic  Agreement  for  Review  of 
Effects  on  Historic  Properties  for  Certain 
Undertakings  Approved  by  the  Federal 
Communications  Commission,  Appendix  C 
to  Part  1  of  this  Chapter. 

We  seek  comment  on  this  proposed 
revision  to  our  rules.  The  Nationwide 
Programmatic  Agreement  for  the 
Collocation  of  Wireless  Antennas  may 
be  found  at  66  FR  17554.  April  2.  2001. 

m.  Procedural  Matters 

A.  Ex  Parte  Rules— Permit-But-Dischse 
Proceeding 

6.  This  matter  shall  be  treated  as  a 
"permit-but-disclose"  proceeding  in 
accordance  with  the  Commission's  ex 
parte  rules.  Id.  §§1.1200-1.1216. 
Persons  making  oral  ex  parte 
presentations  are  reminded  that 
memoranda  summarizing  the 
presentations  must  contain  siunmaries 
of  the  substance  of  the  presentations 
and  not  merely  a  listing  of  the  subjects 
discussed.  More  than  a  one  or  two 
sentence  description  of  the  views  and 
argiunents  presented  is  generally 
required.  See  Id.  §  1.1206(b)(2).  Other 
requirements  pertaining  to  oral  and 
written  presentations  are  set  forth  in 
§  1.1206(b)  of  the  Commission's  rules. 


See  Id.  §  1.1206(b).  Under  the  Council's 
rules,  the  Coimcil  and  Conference  must 
be  peirties  to  the  Nationwide  Agreement. 
Therefore,  for  purposes  of  the 
Commission's  ex  parte  rul'es,  in  this 
proceeding  we  shall  treat  presentations 
from  these  entities  and  their  staffs  as 
exempt  presentations  under  47  CFR 
1.1204(a)(5). 

B.  Initial  Regulatory  Flexibility  Analysis 

7.  As  required  by  the  Regulatory    ' 
Flexibility  Act  of  1980,  as  amended 
("RFA"),3  the  Commission  has  prepared 
this  present  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  of  the 
possible  significant  economic  impact  on 
a  substantial  number  of  small  entities  of 
the  policies  and  rules  proposed  in  this 
NPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  in 
paragraph  7  of  the  item.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration.''  In  addition, 
the  NPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register.  5 

C.  Need  for,  and  Objectives  of.  the 
NPRM 

8.  The  NPRM  seeks  conunent  on  a 
draft  Nationwide  Programmatic 
Agreement  ("Nationwide  Agreement") 
among  the  Federal  Communications 
Commission  ("Commission"),  the 
Advisory  Council  on  Historic 
Preservation  ("Council")  and  the 
National  Conference  of  State  Historic 
Preservation  Officers  ("Conference"). 
The  Nationwide  Agreement  would  tailor 
and  streamline  procedures  for  review  of 
certain  Undertakings  for 
communications  facilities  under  the 
National  Historic  Preservation  Act  of 
1966  ("NHPA").fi  In  November  2001, 
representatives  of  the  Commission, 
Council,  Conference,  American  Indiem 
tribes,  the  communications  industry, 
and  historic  preservation  consultants,  as 
part  of  a  working  group  sponsored  by 
the  Council,  began  drafting  a  proposed 
Nationwide  Agreement.  Consistent  with 
the  Council's  rules,  the  draft 
Nationwide  Agreement  is  intended  to 


tailor  the  section  106  review  '  in  the 
communications  context  so  as  to 
improve  compliance  and  streamline  the 
review  process  for  construction  of 
towers  and  other  Commission 
Undertakings. 

9.  The  Commission  proposes  to  adopt 
the  Nationwide  Agreement  in  order  to 
clarify  and  streamline  the  obligations  « 
of  its  regulatees  ^  ("Applicants")  with 
respect  to  assisting  the  Commission  in 
meeting  its  responsibilities  under  the 
NHPA.  For  example,  the  draft 
Nationwide  Agreement  would  exclude 
from  routine  Section  106  review '" 
certain  Undertakings  that  are  unlikely  to 
affect  historic  properties. ' '  For  those 
Undertakings  diat  would  remain  subject 
to  review,  the  draft  Nationwide 
Agreement  would  specify  standards  and 
procedures  that  Applicants  shall  follow 
when  completing  the  section  106 
review.  For  example,  the  Nationwide 
Agreement  sets  forth  the  manner  in 
which  Applicants  should  seek 
participation  of  Indian  Tribes  and 
Native  Hawaiian  Organizations;  should 
seek  tribal  consultation;  should  seek 
public  participation  and  consulting 
parties;  should  identify,  evaluate,  and 
assess  effects  on  historic  properties; 


2  Id.:  see  also  47  CFR  1.1308, 1.1311. 


3  See  5  U.S.C.  603.  The  RFA.  see  5  U.S.C.  601 
through  612,  has  been  amended  by  the  Small 
Business  Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA  •).  Public  Uw  No.  104-121,  Title 
II.  110  Stat.  857(1996). 

*  See  5  U.S.C.  603(a). 

5  See  5  use.  603(a). 

»Seel6U.S.C.  47pe(se<j. 


'Section  106  of  the  NHPA,  codified  at  16  U.S.C. 
470f,  requires  federal  agencies  to  take  into  account 
the  effects  of  certain  of  their  undertakings  on 
historic  properties,  listed  or  eligible  for  inclusion  in 
the  National  Register  of  Historic  Places,  and  to 
afford  the  Advisory  Council  on  Historic 
Preservation  a  reasonable  opportunity  to  comment 
with  regard  to  such  undertakings. 

»See47  CFR  1.1307(a)(4). 

"Commission  regulatees.  in  this  instance,  include 
licensees,  tower  owners,  and  applicants  for 
authorization  to  construct  facilities  in  the  wireless, 
media,  and  satellite  services. 

'"Commission  Applicants  are  required  to  review 
whether  a  proposed  tower  or  anteima  may  affect 
historic  properties  that  are  either  listed  or  eligible 
for  inclusion  in  the  National  Register,  including 
properties  that  may  affect  sites  of  religious  or 
cultural  importance  to  Indian  triljes  or  Native 
Hawaiian  organizations.  To  do  this.  Applicants 
must  begin  the  section  106  process  by  first 
presenting  documentation  of  the  review  to  the  State 
Historic  Preservation  Officer  and  any  relevant 
Tritwl  Historic  Preservation  Officers. 

"  An  "Undertaking"  subject  to  review  under  the 
NHPA  is  defined  as  "a  project,  activity,  or  program 
funded  in  whole  or  in  part  under  the  direct  or 
indirect  jurisdiction  of  a  Federal  agency,  including 

(A)  those  carried  out  by  or  on  behalf  of  the  agency: 

(B)  those  carried  out  with  Federal  financial 
assistance:  (C)  those  requiring  a  Federal  permit, 
license,  or  approval:  and  (D)  those  subject  to  State 
or  local  regulation  administered  pursuant  to  a 
delegation  or  approval  by  a  Federal  agency."  16 
U.S.C.  470w(7).  The  Commission's  environmental 
rules  currently  treat  construction  of  licensed 
communications  facilities  as  "Undertakings."  An 
illustrative  list  of  Commission  activities  in  relation 
to  which  Undertakings  covered  by  the  draft 
Nationwide  Agreement  may  occur  is  provided  here 
as  Attachment  2  to  Appendix  A  ("Nationwide 
Programmatic  Agreement  for  Review  of  Effects  on 
Historic  Properties  for  Certain  Undertakings 
Approved  by  the  Federal  Communications 
Commission"). 
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and,  should  submit  materials  for  review 
by  the  State  Historic  Preservation 
Officer  (SHPO)  or  tribal  Historic 
Preservation  Officer  (THPO)  and  the 
Commission.  In  addition,  the  draft 
Nationwide  Agreement  includes 
provisions  for  emergency  situations;i2 
inadvertent  or  post-review  discovery  of 
adverse  effects  on  historic  properties; 
construction  prior  to  completion  of  the 
section  106  process;  public  comments; 
and  amendment  or  termination  of  the 
Agreement.  Finally,  the  Nationwide 
Agreement  proposes  to  prescribe  two 
standardized  forms  for  making 
submissions  to  the  SHPO  or  THPO. 

10.  The  Commission  further  proposes 
to  amend  §  1.1307(a)(4)  in  order  to  make 
clear  that  the  procediures  in  the 
Nationwide  Agreement  will  be  binding 
on  applicants,  and  that  non-compliance 
with  these  procedures  would  subject  a 
party  to  potential  enforcement  action  by 
the  Commission.  Specifically, 
§  1.1307(a)(4)  would  be  amended  to 
specify  that  in  order  to  ascertain 
whether  a  proposed  action  may  affect 
properties  that  are  listed  or  ehgible  for 
listing  in  the  National  Register,"  an 
Applicant  shall  follow  the  procedvues 
set  forth  in  the  rules  of  the  Coimcil,  as 
modified  and  supplemented  by  the 
Nationwide  Programmatic  Agreement 
for  the  Collocation  of  Wireless 
Antennas,  66  FR  17554,  April  2,  2001, 
and  this  Nationwide  Agreement. 


D.  Legal  Basis        -         i 

11.  We  tentatively  conclude  that  we 
have  authority  under  sections  1,  4(i), 
301,  303(q),  303(r),  309(a),  309(j),  and 
319  of  the  Commimications  Act  of  1934, 
as  amended,  47  U.S.C.  151,  154(i),  301, 
303(q),  303(r).  309(a),  309(j),  and  319, 
section  106  of  the  National  Historic 
Preservation  Act  of  1966, 16  U.S.C.  470f, 
and  §800. 14(b)  of  the  rules  of  the 
Advisory  Council  on  Historic 
Preservation,  36  CFR  800.14(b),  to  adopt 
the  proposals  set  forth  in  the  NPRM. 


"The  draft  Nationwide  Agreement  outlines  the 
manner  in  which  applicants  should  complete 
section  106  reviews  in  those  circumstances  when 
emergency  service  is  needed  in  a  specific  location. 

'^"Listed"  properties  are  those  properties  for 
which  an  application  for  inclusion  in  the  National 
Register  of  Historic  Places  ("National  Register")  has 
been  approved.  Under  §800. 16(1)(2)  of  the 
regulations  of  the  Advisory  Council  on  Historic 
PreservaUon.  36  CFR  800.16(1)(2),  the  term  "eligible 
for  inclusion  in  the  National  Register"  includes 
both  properties  formally  determined  as  such  by  the 
Keeper  of  the  National  Register  in  accordance  with 
applicable  regulations  of  the  Secretary  of  the 
Inferior  and  all  other  properties  that  the  meet  the 
National  Register  criteria.  Information  on  the 
characteristics  of  properties  that  meet  these  criteria 
is  available  at  the  National  Register  web  site: 
http://www.cr.nps.gov/nr. 


C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Will  Apply 

12.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
proposed  rules,  i"  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental 
jurisdiction."  '^  in  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.^e  ^ 
"small  business  concern"  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).i'' 

13.  The  draft  Nationwide  Agreement 
and  NPflM  could  result  in  rule  changes 
that,  if  adopted,  would  impose 
requirements  on  entities  that  may 
construct  facilities  that  may 
significantly  affect  the  environment 
under  §  1.1307  of  the  Commission's 
rules.  This  includes  various  classes  of 
Commission  licensees  as  well  as  non- 
licensee  tower  owners.  To  assist  the 
Commission  in  analyzing  the  total 
number  of  potentially  affected  small 
entities,  commenters  are  requested  to 
provide  estimates  of  the  number  of 
small  entities  that  may  be  affected  by 
any  rule  changes  resulting  from  the 
NPRM. 

Wireless  Telecommunications 

14.  Cellular  Licensees.  The  SBA  has 
developed  a  small  business  size 
standard  for  small  businesses  in  the 
category  "Cellular  and  Other  Wireless 
Telecommunications."  '^  Under  that 
SBA  category,  a  business  is  small  if  it 
has  1,500  or  fewer  employees.'^ 
According  to  the  Bureau  of  the  Census, 
only  twelve  firms  bom  a  total  of  1238 
celliilar  and  other  wireless 
telecommunications  firms  operating 
during  1997  had  1,000  or  more 


"5  U.S.C.  604(a)(3). 

'S5U.S.C.601(6). 

'•5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  the  Small 
Business  Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

"15  U.S.C.  632.' 

'» 13  CFR  121.201.  North  American  Industry 
Classification  System  (NAICS)  code  517212. 


employees.^"  Therefore,  even  if  all 
twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition. 

15.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  I  and  Phase  II  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1,515  such  non-nationwide  licensees 
and  four  nationwide  licensees  currently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
incumbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  we 
apply  the  definition  imder  the  SBA 
rules  applicable  to  "Cellular  and  Other 
Wireless  Telecommunication" 
companies.  This  category  provides  that 
a  small  business  is  a  wireless  company 
employing  no  more  than  1 ,500 
persons.21  According  to  the  Bureau  of 
the  Census,  only  twelve  firms  from  a 
total  of  1238  cellular  and  other  wireless 
telecommiuaications  firms  operating 
during  1997  had  1,000  or  more 
employees. 22  If  this  general  ratio 
continues  in  2003  in  the  context  of 
Phase  I  220  MHz  licensees,  we  estimate 
that  nearly  all  such  licensees  are  small 
businesses  under  the  SBA's  small 
business  standard. 

16.  220  MHz  Radio  Service— Phase  U 
Licensees.  The  Phase  II  220  MHz  service 
is  subject  to  spectrum  auctions,  hi  the 
220  MHz  Third  Report  and  Order,  we 
adopted  a  small  business  size  standard 
for  defining  "small"  and  "very  small" 
businesses  for  purposes  of  determining 
their  eligibility  for  special  provisions     - 
such  as  bidding  credits  and  installment 
payments.23  This  small  business 
standard  indicates  that  a  "small 
business"  is  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding 


^"U.S.  Department  of  Commerce,  U.S.  Census 
Bureau,  1997  Economic  Census,  Information- 
Subject  Series,  Establishment  and  Finn  Size.  Table 
S — Employment  Size  of  Firms  Subject  to  Federal 
Income  Tax  at  64,  NAICS  code  517212  (October 
2000). 

"13  CFR  121.201. 

"U.S.  Department  of  Commerce,  U.S.  Census 
Bureau,  1997  Economic  Census,  Information — 
Subject  Series,  Establishment  and  Firm  Size,  Table 
5— Employment  Size  of  Firms  Subject  to  Federal 
Income  Tax  at  64.  NAICS  code  517212  (October 
2000). 

"  Amendment  of  Part  90  of  the  Commission's 
Rules  to  Provide  for  the  Use  of  the  220-222  MHz 
Band  by  the  Private  Land  Mobile  Radio  Service,  PR 
Docket  No.  89-552,  Third  Report  and  Order,  12 
FCC  Red  10943,  11068-70,  paras.  291-295  (1997) 
1220  MHz  Third  Report  and  Order). 
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three  years.^'*  A  "very  small  business"  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controUing  principals, 
has  average  gross  revenues  that  do  not 
exceed  $3  million  for  the  preceding 
three  years.^s  The  SBA  has  approved 
these  small  size  standards.^s  Auctions  of 
Phase  n  licenses  commenced  on 
September  15, 1998,  and  closed  on 
October  22, 1998.2^  In  the  first  auction. 
908  licenses  were  auctioned  in  three 
different-sized  geographic  areas:  three 
nationwide  licenses,  30  Regional 
Economic  Area  Group  (EAG)  Licenses, 
and  875  Economic  Area  (EA)  Licenses. 
Of  the  908  licenses  auctioned,  683  were 
sold.  2^  Thirty-nine  small  businesses 
won  licenses  in  the  first  220  MHz 
auction.  The  second  auction  included 
225  licenses:  216  EA  licenses  and  9  EAG 
licenses.  Fourteen  companies  claiming 
small  business  status  won  158 
licenses.23 

17.  700  MHz  Guard  Band  Licenses.  In 
the  700  MHz  Guard  Band  Order,  we 
adopted  size  standards  for  "small 
businesses"  and  "very  small 
businesses"  for  purposes  of  determining 
their  eligibility  for  special  provisions 
such  as  bidding  credits  and  installment 
payments.30  A  small  business  is  n 
entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  not  exceeding  $40 
million  for  the  preceding  three  years. ^i 
Additionally,  a  "very  small  business"  is 
an  entity  that,  together  with  its  affiliates 
and  controlling  principals,  has  average 
gross  revenues  that  are  not  more  than 
$15  million  for  the  preceding  three 
years.32  An  auction  of  52  Major 
Economic  Area  (MEA)  licenses 
commenced  on  September  6,  2000,  and 
closed  on  September  21,  2000.^3  Of  the 
104  licenses  auctioned,  96  licenses  were 


"W.  at  paragraph  291. 

26  See  Letter  to  Daniel  Phythyon,  Chjef,  Wireless 
Telecommunications  Bureau.  Federal 
Communications  Commission,  from  Aida  Alvarez, 
Administrator,  Small  Business  Administration, 
dated  January  6. 1998. 

"  See  generally  "220  MHz  Service  Auction 
Closes,"  PuWic  Notice,  14  FCC  Red  605  (WTB 
1998). 

^'  "FCC  Announces  It  is  Prepared  to  Grant  654 
Phase  n  220  Kfflz  Licenses  after  Final  Payment  is 
Made,"  Public  Notice.  14  FCC  Red  1085  (WTB 
1999). 

2«  "Phase  n  220  MHz  Service  Spectrum  Auction 
Closes."  Public  Notice.  14  FCC  Red  11218  (WTB 
1999). 

'"See  Service  Rules  for  the  746-764  MHz  Bands, 
and  Revisions  to  Part  27  of  the  Commission's  Rules, 
WT  Docket  No.  99-168,  Second  Report  and  Order. 
15  FCC  Red  5299  (2000). 

^'  Id.  at  paragraphs  106-108. 

"Id.  at  paragraphs  106-108. 

"  See  generally.  '220  MHz  Service  Auction 
Goses:  Winning  Bidders  in  the  Auction  of  908 
Phase  n  220  MHz  Service  Licenses. "  Public  Notice. 
DA  98-2143  (rel.  October  23,  1998). 


sold  to  9  bidders.  Five  of  these  bidders 
were  small  businesses  that  won  a  total 
of  26  licenses.  A  second  auction  of  700 
MHz  Guard  Band  licenses  commenced 
on  February  13,  2001  and  closed  on 
February  21,  2001.  All  eight  of  the 
licenses  auctioned  were  sold  to  three 
bidders.  One  of  these  bidders  was  a 
small  business  that  won  a  total  of  two 
licenses.^'' 

18.  Lower  700  MHz  Band  Licenses. 
We  adopted  criteria  for  defining  three 
groups  of  small  businesses  for  purposes 
of  determining  their  eligibility  for 
special  provisions  such  as  bidding 
credits.35  We  have  defined  a  small 
business  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $40  million  for  the  preceding 
three  years. '^  A  very  small  business  is 
defined  as  dn  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $15  million  for  the  preceding 
three  years.^^  Additionally,  the  lower 
700  MHz  Service  has  a  third  category  of 
small  business  status  that  may  be 
claimed  for  Metropolitan/Rural  Service 
Area  (MSA/RSA)  licenses.  The  third 
category  is  entrepreneur,  which  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  that  are  not 
more  than  $3  million  for  the  preceding 
three  years.  An  auction  of  740  licenses 
(one  license  in  each  of  the  734  MSAs/ 
RSAs  and  one  license  in  each  of  the  six 
Economic  Area  Groupings  [EAGs]) 
commenced  on  August  27,  2002,  and 
closed  on  September  18,  2002. ^^  Of  the 
740  licenses  available  for  auction,  484 
licenses  were  sold  to  102  winning 
bidders.  Seventy-two  of  the  winning 
bidders  claimed  small  business,  very 
small  business  or  entrepreneur  status 
and  won  a  total  of  329  licenses. 

19.  Upper  700  MHz  Band  Licenses. 
The  Commission  released  a  Report  and 
Order,  authorizing  service  in  the  upper 
700  MHz  band.39  No  auction  has  been 
held  yet. 

20.  Private  and  Common  Carrier 
Paging.  In  the  Paging  Second  Report 


'"  "700  MHz  Guard  Bands  Auction  Closes: 
Winning  Bidders  Announced,"  Public  Notice,  16 
FCC  4590  (WTB  2001). 

^5  See  Reallocation  and  Service  Rules  for  the  698 
746  MHz  Spectrum  Band  (Television  Channels  52- 
59),  GN  Docket  No.  01-74,  Report  and  Order,  17 
FCC  Red  1022  (2002). 

"  W.  at  paragraph  172. 

"Id.  at  paragraph  172. 

'■  See  "Lower  700  MHz  Band  Auction  Closes 
FCC  Red  17272  (2002). 

'»  Service  Rules  for  the  746-764  and  776-794  ■ 
MHz  Bands,  and  Revisions  to  Part  27  of  the 
Commission  s  Rules.  WT  Docket  No.  99-168, 
Second  Memorandum  Opinion  and  Order,  16  FCC 
Red  1239  (2001). 


and  Order,  we  adopted  a  size  standard 
for  "small  businesses"  for  purposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments.*"  A  small 
business  is  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding 
three  years.''!  The  SBA  has  approved 
this  definition.'*^  An  auction  of 
Metropolitan  Economic  Area  (MEA) 
licenses  commenced  on  February  24, 
2000,  and  closed  pn  March  2,  2000.'»3  Of 
the  985  licenses  auctioned,  440  were 
sold.  57  cotnpanies  claiming  small 
business  status  won  licenses.  An 
auction  of  Metropolitan  Economic  Area 
(MEA)  and  Economic  Area  (EA)  licenses 
commenced  on  October  30,  2001,  and 
closed  on  December  5,  2001. '»•♦  Of  the 
15,514  licenses  auctioned,  5,323  were 
sold.  132  companies  claiming  small 
business  status  purchased  3,724 
licenses.  At  present,  there  are 
approximately  24,000  Private  Paging 
site-specific  licenses  and  74,000 
Common  Carrier  Paging  licenses. 
According  to  the  most  recent  Trends  in 
Telephone  Service,  608  carriers  reported 
that  they  were  engaged  in  the  provision 
of  either  paging  or  "other  mobile" 
services.'*^  Of  these,  we  estimate  that 
589  are  small,  under  the  SBA-approved 
small  business  size  standard.  We 
estimate  that  the  majority  of  private  and 
common  carrier  paging  providers  would 
qualify  as  small  entities  under  the  SBA 
definition. 

21.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 


17 


■•"  Revision  of  Part  22  and  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  Paging  Systems,  WT  Docket  No. 
96-18,  Second  Report  and  Order,  12  FCC  Red  2732. 
2811-2812,  paragraphs  178-181  [Paging  Second 
Report  and  Order);  see  also  Revision  of  Part  22  and 
Part  90  of  the  Commission's  Rules  to  Facilitate 
Future  Development  of  Paging  Systems,  WT  Docket 
No.  96-18,  Memorandum  Opinion  and  Order  on 
Reconsideration,  14  FCC  Red  10030,  paras.  98-107 
(1999). 

*'  Paging  Second  Report  and  Order,  12  FCC  Red 
at  2811,  paragraph  179. 

"  See  Letter  to  Amy  J.  Zoslov,  Chief,  Auctions 
and  Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  from  Aida  Alvarez, 
Administrator,  Small  Business  Administration, 
dated  December  2, 1998. 

"  See  generally  "220  MHz  Service  Auction 
Closes,"  PuWjc  Notice,  14  FCC  Red  605  (WTB 
1998). 

*••  See  generally  "220  MHz  Service  Auction 
Closes,"  Public  Notice,  14  FCC  Red  605  (WTB 
1998). 

♦*  See  Trends  in  Telephone  Service,  Industry 
Analysis  Division,  Wireline  Competition  Bureau  , 
Table  5.3 — Number  of  Telecommunications  Service 
Providers  that  are  Small  Businesses  (May  2002). 
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Commission  has  created  a  small 
business  size  standard  for  Blocks  C  and 
F  as  an  entity  that  has  average  gross 
revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.'*«  For 
Block  F,  an  additional  small  business 
size  standard  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.''^  These  small  business 
size  standards,  in  the  context  of 
broadband  PCS  auctions,  have  been 
approved  by  the  SBA.*8  No  small 
businesses  within  the  SBA-approved 
small  business  size  standards  bid 
successfully  for  licenses  in  Blocks  A 
and  B.  There  were  90  winning  bidders 
that  qualified  as  small  entities  in  the 
Block  C  auctions.  A  total  of  93  "small" 
and  "very  small"  business  bidders  won 
approximately  40%  of  the  1,479  licenses 
for  Blocks  D,  E,  and  F^^  On  March  23, 
1999,  the  Commission  reauctioned  155 
C,  D,  E,  and  F  Block  licenses;  there  were 
113  small  business  winning  bidders. 
Based  on  this  information,  we  conclude 
that  the  niunber  of  small  broadband  PCS 
licensees  include  the  90  winning  C 
Block  bidders  and  the  93  qualifying 
bidders  in  the  D,  E,  and  F  blocks  plus 
the  113  winning  bidders  in  the  re- 
auction,  for  a  total  of  296  small  entity 
broadband  PCS  providers  as  defined  by 
the  SBA  small  business  standards  and 
the  Commission's  auction  rules. 

22.  Narrowband  PCS.  To  date,  two 
auctions  of  narrowband  personal 
commimications  services  (PCS)  licenses 
have  been  conducted.  For  purposes  of 
the  two  auctions  that  have  already  been 
held,  "small  businesses"  were  entities 
with  average  gross  revenues  for  the  prior 
three  calendar  years  of  $40  million  or 
less.so  Through  these  auctions,  the 
Commission  has  awarded  a  total  of  41 


*«  See  Amendment  of  Parts  20  and  24  of  the 
Commission  s  Rules— Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap,  WT  Docket  No.  96-59,  Report  and 
Order,  11  FCC  Red  7824,  paragraphs  57-60  (1996)- 
see  also  47  CFR  24.720(b). 

*'  See  Amendment  of  Paris  20  aifd  24  of  the 
Commission's  Rules— Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap,  Report  and  Order,  11  FCC  Red  7824, 
paragraph  60  (1996). 

**  See  Letter  to  Amy  Zoslov,  Chief,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau!  Federal 
Communications  Commission,  from  A.  Alvarez, 
Small  Business  Administration,  dated  December  2 
1998. 

«  FCC  News,  Broadband  PCS.  D,  E  and  F  Block 
Auction  Closes,  No.  71744  (rel.  January  14. 1997). 

5*  In  the  Matter  of  Amendment  of  the 
Commission's  Rules  to  Establish  New  Personal 
Communications  Services,  Narrowband  PCS, 
Second  Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rulemaking.  15  FCC  Red  10456, 
104}76,  paragraph  40  (May  18.  2000). 


licenses,  out  of  which  11  were  obtained 
by  small  businesses.  To  ensure 
meaningful  participation  of  small 
business  entities  in  futiue  auctions,  the 
Commission  has  adopted  a  two-tiered 
small  business  size  standard  in  the 
Narrowband  PCS  Second  Report  and 
Order.  A  "small  business"  is  an  entity 
that,  together  with  affiliates  and 
controlling  interests,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $40  million.si  A  "very 
small  business"  is  an  entity  that, 
together  with  affiliates  and  controlling 
interests,  has  average  gross  revenues  for 
the  three  preceding  years  of  not  more 
than  $15  million.sz  The  SBA  has 
approved  these  small  business  size 
standards. 53  There  is  also  one  megahertz 
of  narrowband  PCS  spectrum  that  has 
been  held  in  reserve  and  that  the 
Commission  has  not  yet  decided  to 
release  for  licensing.  The  Commission 
cannot  predict  accurately  the  niunber  of 
licenses  that  will  be  awarded  to  small 
entities  in  future  actions.  However,  four 
of  the  16  winning  bidders  in  the  two 
previous  narrowband  PCS  auctions  were 
small  businesses,  as  that  term  was 
defined  imder  the  Commission's  rules. 
The  Commission  assumes,  for  purposes 
of  this  analysis  that  a  large  portion  of 
the  remaining  narrowband  PCS  licenses 
will  be  awarded  to  small  entities.  The 
Commission  also  assiunes  that  at  least 
some  small  businesses  will  acquire 
narrowband  PCS  licenses  by  means  of 
the  Commission's  partitioning  and 
disaggregation  rules. 

23.  800  and  900  MHz  Specialized 
Mobile  Radio  (SMR).  Pursuant  to  47  CFR 
90.814(b)  (1),  the  Conunission  has 
established  a  small  business  size 
standard  for  purposes  of  auctioning 
SMR  licenses  in  the  900  MHz  band,  the 
upper  200  channels  of  the  800  MHz 
band,  and  the  lower  230  channels  of  the 
800  MHz  band  as  a  firm  that  has  had 
average  annual  gross  revenues  of  $15 
million  or  less  in  the  three  preceding 
calendar  years.s-*  The  SBA  has  approved 
this  small  business  size  standard  for  the 
800  MHz  and  900  MHz  auctions.ss  Sixty 
winhing  bidders  for  geographic  area 
licenses  in  the  900  MHz  SMR  band 
qualified  as  small  businesses  under  the 


5'  Id.  at  15  FCC  Red  10476.  paragraph  40. 

"  Id.  at  15  FCC  Red  10476,  paragraph  40. 

"  See  Letter  to  Amy  Zoslov,  Chief.  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  fromJV.  Alvarez, 
Administrator,  Small  Business  Administration  (Dec 
2,  1998). 

**47  CFR  90.814(b)(1). 

"  See  Letter  to  Tom  Sugrue.  Chief,  Wiiwless 
Telecommunications  Bureau.  Federal 
Communications  Commission,  fix>m  Aida  Alvarez. 
Administrator,  Small  Business  Administration, 
dated  August  10,  1999. 


$15  million  size  standard.  The  auction 
of  the  525  800  MHz  SMR  geographic 
area  licenses  for  the  upper  200  channels 
began  on  October  28.  1997,  and  was 
completed  on  December  8, 1997.  Ten 
(10)  winning  bidders  for  geographic  area 
licenses  for  the  upper  200  channels  in 
the  800  MHz  SMR  band  qualified  as 
small  businesses  under  the  $15  million 
size  standard. 

24.  The  auction  of  the  1,050  800  MHz 
SMR  geographic  area  licenses  for  the 
General  Category  channels  began  on 
August  16,  2000,  and  was  completed  on 
September  1,  2000.  Eleven  (11)  winning 
bidders  for  geographic  area  licenses  for 
the  General  Category  channels  in  the 
800  MHz  SMR  band  qualified  as  small 
businesses  under  the  $15  million  size  . 
standard,  hi  an  auction  completed  on 
December  5,  2000,  a  total  of  2.800 
Economic  Area  licenses  in  the  lower  80 
channels  of  the  800  MHz  SMR  service 
were  sold.  Of  the  22  winning  bidders. 
19  claimed  "small  business"  status. 
Thus.  40  winning  bidders  for  geographic 
Ucenses  in  the  800  MHz  SMR  band 
qualified  as  small  business.  In  addition, 
there  are  numerous  incumbent  site-by- 
site  SMR  licensees  and  licensees  with 
extended  implementation 
authorizations  on  the  800  and  900  MHz 
bands.  We  do  not  know  how  many  firms 
provide  800  MHz  or  900  MHz 
geographic  area  SMR  pursuant  to 
extended  implementation 
authorizations,  nor  how  many  of  these 
providers  have  annual  revenues  of  no 
more  than  $15  miUion.  One  firm  has 
over  $15  million  in  revenues.  We 
assume,  for  purposes  of  this  analysis, 
that  all  of  the  remaining  existing 
extended  implementation 
authorizations  are  held  by  small 
entities,  as  that  small  business  size 
standard  is  established  by  SBA. 

25.  Private  Land  Mobile  Radio 
(PLMR).  PLMR  systems  serve  an 
essential  role  in  a  range  of  industrial, 
business,  land  transportation,  and 
public  safety  activities.  These  radios  are 
used  by  companies  of  all  sizes  operating 
in  all  U.S.  business  categories.  The  SBA 
has  not  developed  a  definition  of  small 
entity  specifically  applicable  to  PLMR 
licensees  due  to  the  vast  array  of  PLMR 
users.  For  purposes  of  this  IRFA,  we 
will  use  the  SBA's  definition  applicable 
to  radiotelephone  (wireless) 
companies — that  is,  an  entity  with  no 
more  than  1,500  persons.^^ 

26.  The  Commission  is  luiable  at  this 
time  to  estimate  the  number  of  small 
businesses  which  could  be  impacted  by 
the  rules.  The  Commission's  1994 


*"  13  CFR  121.201. 
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Annual  Report  on  PLMRs  ^^  indicates 
that  at  the  end  of  fiscal  year  1994  there 
were  1,087,267  licensees  operating 
12,481,989  transmitters  in  the  PLMR 
bands  below  512  MHz.  Because  any 
entity  engaged  in  a  commercial  activity 
is  eligible  to  hold  a  PLMR  license,  the 
revised  rules  in  this  context  could 
potentially  impact  every  small  business 
in  the  United  States. 

27.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier,^*  private-operational  fixed,^^ 
and  broadcast  auxiliary  radio  services. ^° 
At  present,  there  are  approximately 
22,015  common  carrier  fixed  licensees 
and  61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services.  For 
purposes  of  this  IRFA,  we  will  use  the 
SBA's  definition  applicable  to 
radiotelephone  (wireless)  companies — 
that  is,  an  entity  wkh  no  more  than 
1,500  persons.^i  We  estimate  that  all  of 
the  Fixed  Microwave  licensees 
(excluding  broadcast  auxiliary 
licensees)  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  (wireless)  companies. 

28.  Public  Safety  Radio  Services. 
Public  Safety  radio  services  include 
police,  fire,  local  government,  forestry 
conservation,  highway  maintenance, 
and  emergency  medical  services.*'^ 


*'  Federal  Communi{:ations  Commission,  60th 
Annual  Report,  Fiscal  Year  1994.  at  paragraph  116. 

**47  CFR  101  et  seq.  (formerly,  pari  21  of  the 
Commission's  rules). 

*«  Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  use  Private  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
.communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

*°  Auxiliary  Microwave  Service  is  governed  by 
part  74  of  Title  47  of  the  Commission's  rules.  See 
47  CFR  part  74.  Available  to  licensees  of  broadcast 
stations  and  to  broadcast  and  cable  network 
entities,  broadcast  auxiliary  microwave  stations  are 
used  for  relaying  broadcast  television  signals  from 
the  studio  to  the  transmitter,  or  between  two  points 
such  as  a  main  studio  and  an  auxiliary  studio.  The 
serv4ce  also  includes  mobile  TV  pickups,  which 
relay  signals  from  a  remote  location  back  to  the 
studio. 

6>  13  CFR  121.201. 

^2  With  the  exception  of  the  special  emergency 
service,  these  services  are  governed  by  subpart  B  of 
part  90  of  the  Commission's  rules.  47  CFR  90.15 
through  90.27.  The  police  service  includes 
approximately  27,000  licensees  that  serve  state, 
county,  and  municipal  enforcement  through 
telephony  (voice),  telegraphy  (code)  and  teletype 
and  facsimile  (printed  material).  The  fire  radio 
service  includes  approximately  23,000  licensees 
comprised  of  private  volunteer  or  professional  fire 
companies  as  well  as  units  under  governmental 
control.  The  local  government  service  that  is 
presently  comprised  of  approximately  41 ,000 
licensees  that  are  state,  county,  or  municipal 
entities  that  use  the  radio  for  official  purposes  not 
covered  by  other  public  safety  services.  There  are 


There  are  a  total  of  approximately 
127,540  licensees  within  these  services. 
Governmental  entities  ^^  as  well  as 
private  businesses  comprise  the 
licensees  for  these  services.  All 
governmental  entities  with  populations 
of  less  than  50,000  fall  within  the 
definition  of  a  small  entity.^'' 

29.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
TV  broadcast  channels  that  are  not  used 
for  TV  broadcasting  in  the  coastal  areas 
of  states  bordering  the  Gulf  of  Mexico.^^ 
There  are  presently  approximately  55 
licensees  in  this  service.  We  are  unable 
to  estimate  at  this  time  the  number  of 
licensees  that  would  qualify  as  small 
under  the  SBA's  definition  for 
radiotelephone  (wireless) 
communications . 

30.  Wireless  Communications 
Services.  This  service  can  be  used  for 
fixed,  mobile,  radiolocation  and  digital 
audio  broadcasting  satellite  uses.  The 
Commission  defined  "small  business" 
for  the  wireless  communications 
services  (WCS)  auction  as  an  entity  with 
average  gross  revenues  of  $40  million 
for  each  of  the  three  preceding  years, 
and  a  "very  small  business"  as  an  entity 
with  average  gross  revenues  of  $15 
million  for  each  of  the  three  preceding 
years.  The  SBA  has  approved  thes» 
definitions. 86  The  FCC  auctioned 
geographic  area  licenses  in  the  WCS 
service.  In  the  auction,  there  were  seven 
winning  bidders  that  qualified  as  very 
small  business  entities,  and  one  that 
qualified  as  a  small  business  entity.  We 
conclude  that  the  number  of  geographic 


approximately  7,000  licensees  within  the  forestry 
service  which  is  comprised  of  licensees  from  state 
departments  of  conservation  and  private  forest 
organizations  who  set  up  communications  networks 
among  Rre  lookout  towers  and  ground  crews.  The 
approximately  9,000  state  and  local  governments 
are  licensed  to  highway  maintenance  service 
provide  emergency  and  routine  communications  to 
aid  other  public  safety  services  to  keep  main  roads 
safe  for  vehicular  traffic.  The  approximately  1,000 
licensees  in  the  Emergency  Medical  Radio  Service 
(EMRS)  use  the  39  channels  allocated  to  this  service 
for  emergency  medical  service  communications 
related  to  the  delivery  of  emergency  medical 
treatment.  47  CFR  90.15  through  90.27.  The 
approximately  20,000  licensees  in  the  special 
emergency  service  include  medical  services,  rescue 
organizations,  veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school  buses,  beach 
patrols,  establishments  in  isolated  areas, 
communications  standby  facilities,  and  emergency 
repair  of  public  communications  facilities.  47  CFR 
90.33  through  90.55. 

"47  CFR  1.1162. 

"  5  U.S.C.  601(5). 

^'This  service  is  governed  by  subpart  I  of  part  22 
of  the  Commission's  rules.  See  47  CFR  22.1001 
through  22.1037. 

^  See  Letter  to  Amy  Zoslov,  Chief,  Auptions  and 
Industry  Analysis  Division  from  A.  Alvarez, 
Administrator,  SBA  (December  2, 1998). 


area  WCS  licensees  affected  includes 
these  eight  entities. 

31.  39  GHz  Service.  The  Commission 
defined  "small  entity"  for  39  GHz 
licenses  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million 
in  the  three  previous  calendar  years. ^' 
An  additional  classification  for  "very 
small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  million  for  the 
preceding  three  calendar  years.^e  These 
regulations  defining  "small  entity"  in 
the  context  of  39  GHz  auctions  have 
been  approved  by  the  SBA.  The  auction 
of  the  2,173  39  GHz  licenses  began  on 
April  12,  2000  and  closed  on  May  8, 
2000.  The  18  bidders  who  claimed  small 
business  status  won  849  licenses. 
Consequently,  the  Commission 
estimates  that  18  or  fewer  39  GHz 
licensees  are  small  entities  that  may  be 
affected  by  the  rules  and  policies 
adopted  herein. 

32.  Multipoint  Distribution  Service. 
MDS  involves  a  variety  of  transmitters, 
which  are  used  to  relay  programming  to 
the  home  or  office.^^  Himdreds  of 
stations  were  licensed  prior  to 
implementation  of  section  309(j)  of  the 
Communications  Act  of  1934,  as 
amended.^"  For  these  pre-auction 
licenses,  the  applicable  standard  is 
SBA's  small  business  size  standard  for 
"other  telecommunications"  (annual 
receipts  of  $11  million  or  less).^!  We  are 
unable  to  estimate  the  number  of  pre- 
auction  MDS  licensees  that  are  small 
businesses.  The  Commission  has 
defined  "small  entity"  for  purposes  of 
the  1996  auction  of  MDS  as  an  entity  ' 
that,  together  with  its  affiliates,  has 
average  gross  annual  revenues  that  are 
not  more  than  $40  million  for  the 
preceding  three  calendar  years.  ^^  Tjiig 
definition  of  a  small  entity  in  the 
context  of  MDS  auctions  has  been 
approved  by  the  SBA.'^^  The  MDS 


»'  See  In  the  Matter  of  Amendment  of  the 
Commissions  Rules  Regarding  the  37.0-38.6  GHz 
and  38.6-40.0  GHz  Band,  Report  and  Order,  12  FCC 
Red  18600  (1997). 

^Id. 

^  For  purposes  of  this  item,  MDS  includes  the 
single  channel  Multipoint  Distribution  Service 
(MDS)  and  the  Multichannel  Multipoint 
Distribution  Service  (MMDS).  For  the  number  of 
incumbents  and  auction  wiimers  who  qualify,  see 
In  the  Matter  of  Amendment  of  Parts  1 ,  2 1 ,  73 ,  74 
and  101  of  the  Commission's  Rules  to  Facilitate  the 
Provision  of  Fixed  and  Mobile  Broadband  Access, 
Educational  and  Other  Advanced  Services  in  the 
2150-2162  and  2500-2690  MHz  Bands,  Notice  of 
Proposed  Rule  Making  and  Memorandum  Opinion 
and  Order,  FCC  03^56  (rel.  April  2,  2003)  {"MDS/ 
ITFS  NPRM  and  M060"). 

'0  47  use.  309(j). 

"See  13  CFR  121.201. 

"47  CFR  1.2110(a)(1). 

"  See  Amendment  of  Parts  21  and  74  of  the 
Commission's  Rules  With  Regard  to  Filing 
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auctions  resulted  in  67  successful 
bidders  obtaining  licensing 
opportunities  for  493  BTAs.  Of  the  67 
auction  wiimers,  61  met  the  definition 
of  a  small  business,  but  only  42  remain 
siaall  businesses. 

33.  Local  Multipoint  Distribution 
Service.  The  auction  of  the  1,030  Local 
Multipoint  Distribution  Service  (LMDS) 
licenses  began  on  February  18, 1998, 
and  closed  on  March  25, 1998.  The 
Ckjnmiission  defined  "small  entity"  for 
LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.7*  An  additional  classification  for 
"very  small  business"  was  added  and  is 
defined  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  revenues 
of  not  more  than  $15  miUion  for  the 
preceding  three  calendar  years.'s  These 
regulations  defining  "small  entity"  in 
the  context  of  LMDS  auctions  have  been 
approved  by  the  SBA.^e  There  were  93 
winning  bidders  that  qualified  as  small 
entities  in  the  LMDS  auctions.  A  total  of 
93  small  and  very  small  business 
bidders  won  approximately  277  A  Block 
licenses  and  387  B  Block  licenses.  On 
March  27, 1999,  the  Commission  re- 
auctioned  161  licenses;  there  were  40 
small  business  winning  bidders.  Based 
on  this  information,  we  conclude  that 
the  number  of  small  LMDS  licenses 
includes  the  93  winning  bidders  in  the 
first  auction  and  the  40  winning  bidders 
in  the  re-auction,  for  a  total  of  133  small 
entity  LMDS  providers  as  defined  by  the 
SB  A  and  die  Commission's  auction 
rules. 

34.  218-219  MHz  Service.  The  first 
auction  of  218-219  MHz  spectrum 
resulted  in  178  entities  winning  licenses 
for  594  Metropolitan  Statistical  Areas 
(MSAs).  Of  the  594  licenses,  557  were 
won  by  178  entities  qualifying  as  a 
small  business.  For  that  auction,  we 
defined  a  small  business  as  an  entity 
that,  together  with  its  affiliates,  has  no 
more  than  a  $6  million  net  worth  and, 
after  federal  income  taxes  (excluding 
any  carry  over  losses),  has  no  more  than 
$2  million  in  annual  profits  each  year 
for  the  previous  two  years.^^  in  the  218- 


Procodures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructioaal  Television  Fixed  Service 
and  Implementation  of  section  309(j)  of  the 
Communications  Act— Competitive  Bidding,  MM 
Docket  No.  94-131  and  PP  Docket  No.  93-253, 
Report  and  Order.  10  FCC  Red  9589  (1995). 

'*  See  Local  Multipoint  Distribution  Service, 
Second  Report  and  Order,  62  FR  23148,  April  29 
1997. 

'•See  Letter  to  Daniel  Phythyon,  Chief,  Wireless 
Telecommunications  Bureau  (^CC)  from  A.  Alvarez. 
Administrator,  SBA  (January  6. 1998). 

"Implementation  of  Section  309(j)  of  the 
Communications  Act— Competitive  Bidding,  PP  WT 
Docket  No.  93-253,  Fourth  Report  and  Order  59  FB 
24947,  May  13.  1994. 


219  MHz  Report  and  Order  and 
Memorandum  Opinion  and  Order,  we 
defined  a  small  business  as  an  entity 
that,  together  with  its  affiliates  and 
persons  or  entities  that  hold  interests  in 
such  an  entity  and  their  affiliates,  has 
average  annual  gross  revenues  not  to 
exceed  $15  million  for  the  preceding 
three  years,  ^s  A  very  small  business  is 
defined  as  an  entity  that,  together  with 
its  affiliates  and  persons  or  entities  that 
hold  interests  in  such  an  entity  and  its 
affiliates,  has  average  annual  gross 
revenues  not  to  exceed  $3  million  for 
the  preceding  three  years. ^^  We  cannot 
estimate,  however,  the  number  of 
licenses  that  will  be  won  by  entities 
qualifying  as  small  or  very  small 
businesses  under  our  rules  in  future 
auctions  of  218-219  MHz  spectrum. 
Given  the  success  of  small  businesses  in 
the  previous  auction,  and  the 
prevalence  of  small  businesses  in  the 
subscription  television  services  and 
message  communications  industries,  we 
assume  for  purposes  of  this  IRFA  that  in 
future  auctions,  all  of  the  licenses  may 
be  awarded  to  small  businesses  by  these 
revised  nUes. 

35.  24  GHz  Service.  The  rules  that  we 
adopt  could  affect  incumbent  licensees 
who  were  relocated  to  the  24  GHz  band 
from  the  18  GHz  band,  and  applicants 
who  wish  to  provide  services  in  the  24 
GHz  band.  The  Commission  did  not 
develop  a  definition  of  small  entities 
applicable  to  existing  licensees  in  the  24 
GHz  band.  We  believe  that  there  are 
only  two  licensees  in  the  24  GHz  band. 

36.  Location  and  Monitoring  Service 
(LMS).  Multilateration  LMS  systems  use 
non-voice  radio  techniques  to  determine 
the  location  and  status  of  mobile  radio 
units.  For  purposes  of  auctioning  LMS 
licenses,  the  Commission  has  defined 
"small  business"  as  an  entity  that, 
together  with  controlling  interests  and 
affiliates,  has  average  annual  gross 
revenues  for  the  preceding  three  years 
not  to  exceed  $15  million.^"  A  "very 
small  business"  is  defined  as  an  entity 
that,  together  with  controlling  interests 
and  affiliates,  has  average  annual  gross 
revenues  for  the  preceding  three  years 


not  to  exceed  $3  million.8i  These 
definitions  have  been  approved  by  the 
SBA.82  An  auction  for  LMS  licenses 
commenced  on  February  23, 1999  and 
closed  on  March  5, 1999.  Of  the  528 
licenses  auctioned,  289  licenses  were 
sold  to  four  small  businesses.  We 
conclude  that  the  number  of  LMS 
licensees  affected  by  this  NPRM 
includes  these  four  entities.  We  cannot 
accm^tely  predict  the  number  of 
remaining  licenses  that  coidd  be 
awarded  to  small  entities  in  future  LMS 
auctions. 

Media  Services  (Broadcast  &  Cable) 

37.  Commercial  Television  Services. 
The  SBA  defines  a  television 
broadcasting  station  that  has  no  more 
than  $12.0  million  in  annual  receipts  as 
a  small  business.83  Television 
broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
television  to  the  public,  except  cable 
and  other  pay  television  services.** 
Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  television  stations. 8^  Also 
included  are  establishments  primarily 
engaged  in  television  broadcasting  and 
which  produce  taped  television  program 
materials.86 

38.  There  were  1,695  full-service 
television  stations  operating  in  the 
United  States  as  of  December  2001."' 
According  to  Census  Bureau  data  for 
1997,  there  were  906  Television 
Broadcasting  firms,  total,  that  operated 
for  the  entire  year.^s  Of  this  total,  734 
firms  had  annual  receipts  of 
$9,999,999.00  or  less  and  an  additional 
71  had  receipts  of  $10  million  to 
$24,999,999.00.89  Thus,  under  this 


'"In  the  Matter  of  Amendment  of  Part  95  of  the 
Commission's  Rules  to  Provide  Regulatory 
Flexibility  in  the  218-219  MHz  Service,  WT  Docket 
No.  98-169,  Heport  and  Order  and  Memorandum 
Opinion  and  Order,  64  FR  59656.  November  3 
1999. 

"Amendment  of  Part  95  of  the  Commission's 
Rules  to  Provide  Regulatory  Flexibility  in  the  218- 
219  MHz  Service,  Report  and  Order  and 
Memorandum  Opinion  and  Order,  64  FR  59656, 
November  3. 1999. 

•"Amendment  of  Part  90  of  the  Commission  s 
Rules  to  Adopt  Regulations  for  Automatic  Vehicle 
Monitoring  Systems,  Second  Report  and  Order,  13 
FCC  Red  15182  paragraph  20  (1998);  se«  also  47 
CFR  90.1103. 


"Id. 

"  See  Letter  to  Letter  to  Thomas  I.  Sugrue:  Chief, 
Wireless  Telecommimications  Bureau.  Federal 
Communications  Commission,  from  Aida  Alvarez. 
Administrator.  Small  Business  Administration  (Feb 
22.  1999). 

»M3  CFR  121.201,  North  American  Industry 
Classification  System  (NAICS)  code  515120, 

•<  Economics  and  Statistics  Administration. 
Bureau  of  Census.  U.S.  Department  of  Commerce. 
1992  Census  of  Transportation,  Communications 
and  Utilities,  Establishment  and  Firm  Size,  Series 
UC92-S-1.  Appendix  A-9  (1995). 

•'  Id.:  see  Executive  Office  of  the  President.  Office 
of  Management  and  Budget,  Standard  Industrial 
Classification  Manual,  at  13  CFR  121.201.  North 
American  Industry  Classification  System  (NAICS) 
code  515120. 

••1992  Census,  Series  UC92-S-1,  at  Appendix 
A-9.  *^ 

•'  FCC  News  Release.  Broadcast  Station  Totals  as 
of  December  31,  2001  (released  May  21,  2002). 

••  13  CFR  121.201,  North  American  Industry 
Classification  Systran  (NAICS)  code  515120. 

"Id.  The  census  data  do  not  provide  a  moi« 
precise  estimate. 
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standard,  the  ma)ority  of  finns  can  be 
considered  small. 

Conunercial  Radio  Services 

39.  The  SBA  defines  a  radio 
broadcasting  station  that  has  no  more 
than  $6  million  in  annual  receipts  as  a 
small  business.^"  A  radio  broadcasting 
station  is  an  establishment  primarily 
engaged  in  broadcasting  aural  programs 
by  radio  to  the  public."'  Included  in  this 
industry  are  commercial,  religious, 
educational,  and  other  radio  stations."^ 
Radio  broadcasting  stations  which 
primarily  are  engaged  in  radio 
broadcasting  and  which  produce  radio 
program  materials  are  similarly 
included."^  According  to  Census  Bureau 
data  for  1997,  there  were  4,476  Radio 
Stations  (firms),  total,  that  operated  for 
the  entire  year."-*  Of  this  total  4.265  had 
annual  receipts  of  $4,999,999.00  or  less, 
arid  an  additional  103  firms  had  receipts 
of  $5  million  to  $9,999,999.00.8s  Thus, 
under  this  standard,  the  great  majority 
of  firms  can  be  considered  small. 

40.  Cable  Systems.  The  Commission 
has  developed,  with  SBA's  approval,  its 
own  definition  of  small  cable  system 
operators.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationwide.''^  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1.439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.^"^  Since  then,  some  of  those 
compemies  may  have  grown  to  serve 
more  than  400,000  subscribers,  and 
others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  dian  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  rules  proposed  herein. 

41.  The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,- which  is  "a  cable 
operator  that,  directly  or  through  an 


soia  CFR  121.201.  North  American  Industry 
Classification  System  (NAICS)  code  515112. 

9'  1992  Census.  Series  UC92-S-1.  at  Appendix 
A-9. 

92  W. 

"W. 

*•  13  CFR  121.201.  North  American  Industry 
Classification'System  (NAICS)  code  515112. 

®5/c/.  The  census  data  do  not  provide  a  more 
precise  estimate. 

9«47  CFR  67.901(3).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  $100  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation. 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  6393  (1995).  13  CfT? 
121.201,  North  American  Industry  Classification 
System  (NAICS)  code  515210. 

*'Paul  Kagan  Associates.  Inc.,  Cable  TV  Investor, 
Feb.  29. 1996  (based  on  figures  for  Dec.  30, 1995). 


affiliate,  serves  in  the  aggregate  less  than 
!%  of  aU  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenue  in  the  aggregate  exceeds 
$250,000,000."  88  The  Commission  has 
determined  that  there  are  67,700,000 
subscribers  in  the  United  States.^ 
Therefore,  we  found  that  an  operator 
serving  fewer  than  677,000  subscribers 
shall  be  deemed  a  small  operator,  if  its 
annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates,  do  not  exceed  $250  million  in 
the  aggregate.'""  Based  on  available 
data,  we  find  that  the  number  of  cable 
operators  serving  677,000  subscribers  or 
less  totals  approximately  1,450."»  Since 
we  do  not  request  nor  collect 
information  on  whether  cable  system 
operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the 
niunber  of  cable  system  operators  that 
would  qualify  as  small  cable  operators 
under  the  definition  in  the 
Communications  Act. 

42.  Auxiliary,  Special  Broadcast  and 
Other  Program  Distribution  Services. 
This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations) 
or  within  the  program  distribution  chain 
(fi-om  a  remote  news  gathering  unit  back 
to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary 
licensees.  The  applicable  definitions  of 
small  entities  are  those,  noted 
previously,  under  the  SBA  rules 
applicable  to  radio  broadcasting  stations 
and  television  broadcasting  stations. 
The  SBA  defines  a  television 
broadcasting  station  that  has  no  more 
than  $12.0  million  in  annual  receipts  as 
a  small  business, '"^  and  it  defines  a 
radio  broadcasting  station  that  has  no 
more  than  $6  million  in  annual  receipts 
as  a  small  business. '"3 

43.  The  Commission  estimates  that 
there  are  approximately  3,600 
translators  and  boosters.  The 
Commission  does  not  collect  financial 
information  on  any  broadcast  facility, 
and  the  Department  of  Commerce  does 


»«47U.S.C.  543(m)(2). 

«*  FCC  Announces  New  Subscriber  Count  for  the 
Definition  of  Small  Cable  Operator,  Public  Notice 
DA  01-158  (January  24.  2001). 

"»47  CFR  76.1403(b). 

""  Paul  Kagan  Associates,  Inc.,  Cable  TV 
Investor,  Feb.  29, 1996  (based  on  figures  for  Dec. 
30.  1995). 

'°A3  CFR  121.201,  North  American  Industry 
Classification  System  (NAICS)  code  515120. 

■«  13  CFR  121.201,  North  American  Industry 
Classification  System  (NAICS)  code  515112. 


not  collect  financial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe  that  most,  if  not  all,  of  these 
auxiliary  facilities  coidd  be  classified  as 
small  businesses  by  themselves.  We  also 
recognize  that  most  commercial 
translators  and  boosters  are  owned  by  a 
parent  station  which,  in  some  cases, 
would  be  covered  by  the  revenue 
definition  of  small  business  entity 
discussed  above.  These  stations  would 
likely  have  annual  revenues  that  exceed 
the  SBA  maximum  to  be  designated  as 
a  small  business  (either  $5  million  for 
a  radio  station  or  $10.5  million  for  a  TV 
station).  Fiuthermore,  they  do  not  meet 
the  Small  Business  Act's  definition  of  a 
"small  business  concern"  because  they 
are  not  independently  owned  and 
operated. 

Satellite  Services 

44.  The  Commission  has  not 
developed  a  small  business  size 
standard  applicable  to  licensees  in  the 
international  services.  However,  the 
SBA  has  developed  a  size  standard  for 
a  small  business  within  the  category  of 
Other  Telecommimications.  Under  that 
SBA  size  standard,  such  a  business  is 
small  if  it  has  $12.5  million  or  less  in 
average  annual  receipts. 'O"*  According  to 
Census  Bureau  data  for  1997,  there  were 
a  total  of  439  other  communications 
services  providers,  operating  for  the 
entire  year.'o^  of  the  439,  a  total  of  430 
had  aimual  receipts  of  less  than  $10.0 
million.  Consequently,  the  Commission 
estimates  that  most  Other 
Telecommunications  providers  are 
small  entities  that  may  be  affected  by 
the  rules  and  policies  adopted  herein. 

45.  International  Broadcast  Stations. 
Commission  records  show  that  there  are 
approximately  19  international  high 
frequency  broadcast  station 
authorizations.  We  do  not  request  nor 
collect  annual  revenue  information,  and 
are  unable  to  estimate  the  number  of 
intemationed  high  fi-equency  broadcast 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

46.  Fixed  Satellite  Transmit/Receive 
Earth  Stations.  There  are  approximately 
4,303  earth  station  authorizations,  a 
portion  of  which  are  Fixed  Satellite 
Transmit/Receive  Earth  Stations.  We  do 
not  request  nor  collect  annual  revenue 
.information,  and  are  unable  to  estimate 
the  number  of  the  earth  stations  that 
would  constitute  a  small  business  luider 
the  SBA  definition. 

47.  Fixed  Satellite  Very  Small 
Aperture'  Terminal  (VSAT)  Systems. 
These  stations  operate  on  a  primary 


">«  13  CFR  121.201.  North  American  Industry 
Classification  System  (NAICS)  code  517410. 
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basis,  and  frequency  coordination  with 
terrestrial  microwave  systems  is  not 
required.  Thus,  a  single  "blanket" 
application  may  be  filed  for  a  specified 
munber  of  small  antennas  and  one  or 

Jmore  hub  stations.  There  are  485  current 
'SAT  System  authorizations.  We  do  not 
equest  nor  collect  annual  revenue 
information,  and  are  unable  to  estimate 
the  number  of  VSAT  systems  that  would 
constitute  a  small  business  under  the 
SBA  definition. 

J  48.  Mobile  Satellite  Stations.  There 
are  21  jicensees.  On  February  10.  2003. 
the  Commission  released  a  Report  and 
Order  and  Notice  of  Proposed 
Rulemaking  ailowing  licensees  in  the 
Mobile  Satellite  Services  to  use  their 
MJectrum  for  Ancillary  Terrestrial 
Communications  (ATO.ioe  Licensees 
may  construct  towers  to  provide  ATC 
service.  We  do  not  request  nor  collect 
ajuiual  revenue  information,  and  are 
unable  to  estimate  the  number  of  mobile 
satellite  earth  stations  that  would 
constitute  a  small  business  imder  the 
S^BA  definition. 
I  49.  Radio  Determination  Satellite 
Earth  Stations.  There  are  four  licensees. 
We  do  not  request  nor  collect  annual 
revenue  information,  and  are  unable  to 
estimate  the  number  of  radio 
determination  satellite  earth  stations 
that  would  constitute  a  small  business 
upder  the  SBA  definition. 

i  50.  Digital  Audio  Radio  Services 
(DARS).  Commission  records  show  that 
there  are  2  Digital  Audio  Radio  Services 
authorizations.  We  do  not  request  nor 
collect  annual  revenue  information, 
and,  therefore,  we  cannot  estimate  the 
number  of  small  businesses  under  the 
SBA  definition. 

N  3n-Licensee  Tower  Owners 

51.  The  Commission's  rules  require 
that  any  entity  proposing  to  construct  an 
antenna  structure  200  feet  or  higher  or 
within  the  glide  slope  of  an  airport  must 
register  the  antenna  structure  with  the 
Commission  on  FCC  Form  854. 107  pg^ 
this  and  other  reasons,  non-licensee 
tower  owners  may  be  subject  to  the 
requirements  proposed  in  the  NPRM 
and  draft  Nationwide  Programmatic 
Agreement.  As  of  April  2003, 
approximately  92,855  towers  were 
included  in  the  Antenna  Structure 
Registration  database.  This  includes 
both  towers  registered  to  licensees  and 
towers  registered  to  non-licensee  tower 
owners.  The  Commission  does  not  keep 


'«*In  the  Matter  of  Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite  Service 
Providers  in  the  2  GHz  Band,  the  L-Band.  and  the 
1.6/2.4  GHz  Bands.  Report  and  Order  and  Notice  of 
Proposed  Rulemaking.  FCC  03-15  (rel.  Feb  10, 
2003). 

'•'47CFR17.4. 


information  from  which  we  can  easily 
determine  how  many  of  these  towers  are 
registered  to  non-licensees  or  how  many 
non-licensees  have  registered  towers. i"8 
Moreover,  the  SBA  has  not  developed  a 
size  standard  for  small  businesses  in  the 
category  "Tower  Owners."  Therefore, 
we  are  unable  to  estimate  the  number  of 
non-hcensee  tower  owners  that  are 
small  entities.  We  assume,  however, 
that  nearly  all  non-licensee  tower 
companies  are  small  businesses  under 
the  SBA's  definition  for  cellular  and 
other  wireless  telecommunications 
services.  1"^ 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

52.  Specific  requirements  that  the 
draft  Nationwide  Agreement  would 
impose  on  Applicants  include,  first, 
determining  whether  an  exclusion 
applies  to  their  proposed  construction 
project,  thereby  obviating  the  need  to 
submit  Section  106  materials  to  the 
SHPO/THPO.»o  Applicants  should 
maintain  records  to  verify  the 
applicability  of  any  exclusion. ^  If 
alternative  language  proposed  by  the 
Navajo  Nation  is  adopted.  Applicants 
will  also  be  required  to  provide 
notification  of  most  excluded  projects  to 
potentially  affected  Indian  tribes."^  jf 
no  exclusion  applies,  the  language 
discussed  in  the  Telecommunications 
Working  Group  includes  specific  steps 
that  Applicants  shall  follow  to  identify 
Indian  tribes  and  Native  Hawaiian 
Organizations  (NHOs)  that  may  attach 
religious  and  cultural  significance  to 
potentially  affected  historic  properties. 
These  steps  offer  those  tribes  and  NHOs 
a  full  opportunity  to  participate  in  the 
process;  to  refer  Indian  tribes'  requests 
for  govemment-to-govemment 
consultation  to  the  Commission;  and  to 
maintain  confidentiality  of  private  or 
sensitive  information,  i" 

53.  The  draft  Nationwide  Agreement 
also  sets  forth  required  procedures  for 
seeking  local  government  and  public 
participation;  considering  public 
comments  and  forwarding  them  to  the 


'"•We  note,  however,  that  approximately  13.000 
towers  are  registered  to  10  cellular  carriers  with 
1 .000  or  more  employees. 

"» 13  CFR  121.201.  North  American  Industry 
Classification  System  (NAICS)  code  517212.  Under 
this  category,  a  business  is  small  if  it  has  1,500  or 
fewer  employees. 

""Nationwide  Agreement,  section  lU.A. 

"2  W.,  section  m.B. 

'"  W..  rv.D.-IV.H..  IV.J,  Alternative  A. 
Alternative  B,  proposed  by  the  United  South  and 
Eastern  Tribes,  Inc.,  encourages  Indian  tribes  and 
NHOs  to  agree  to  protocols  for  relations  between 
applicants  and  tribes  or  NHOs  in  lieu  of  direct 
government  consultation,  but  does  not  specify  such 
protocols. 


SHPO/THPO;  and  for  identifying 
consulting  parties.  "*  hi  addition,  the 
draft  Nationwide  Agreement  sets  forth 
standards  for  applicants  to  apply  in 
defining  the  area  of  potential  effects 
(APE);  in  identifying  Historic  Properties 
within  the  APE;  in  evaluating  the 
historic  significance  of  identified 
properties;  and  in  assessing  the  effects 
of  the  Undertaking  on  Historic 
Properties.  "5  Once  identification, 
evaluation,  and  assessment  are 
complete,  the  draft  Nationwide 
Agreement  requires  Applicants  to 
provide  the  SHPO/THPO  and  consulting 
parties  with  a  Submission  Packet 
including  the  appropriate  form,  which 
requires  specified  information  about  the 
Applicant,  the  project,  and  its  review. '>« 
The  draft  Nationwide  Agreement  also 
sets  forth  procedures  for  Applicants  to 
follow  upon  receiving  certain  responses 
bom  the  SHPO/THPO.  It  also  sets  forth 
procedures  for  developing  Memoranda 
of  Agreement  to  mitigate  adverse 
effects.  11^  Finally,  the  draft  Nationwide 
Agreement  prescribes  procedures  for 
Applicants  to  follow  in  the  event  of 
inadvertent  or  post-review 
discoveries,""  and  sets  forth  potential 
measures  that  the  Commission  may 
require  Applicants  to  take  in  response  to 
a  complaint  alleging  construction  prior 
to  compliance  with  section  106. "^ 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 
54.  The  RFA  requires  an  agency  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  developing  its  approach, 
which  may  include  the  following  four 
alternatives  (among  others):  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resources 
available  to  small  entities;  (2)  the  - 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  imder  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. '  20 

55.  In  general,  the  alternative  of 
exempting  small  entities  fix)m  the 
requirements  proposed  in  the  NPRM 


"*  Id.,  Pmv. 

'«» Id..  Part  VI.  To  a  substantial  extent,  these 
standards  are  taken  directly  from  the  Council's 
rules. 

"»  W..  section  Vn.A.l.  and  Attachmente  3  and  4. 
'"Id.,  sections  Vn.B.3,  VU.C2,  VU.C3.  Vn.C6 
and  Vn.D. 

""W.  Part  IX. 
»'»W..  section  X.C. 
'"•SU.S.C  603(c). 
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and  draft  Nationwide  Agreement  was 
rejected.  The  NHPA  requires  that  all 
Federal  Undertakings  be  evaluated  for 
their  potential  effects  on  districts,  sites, 
buildings,  structures  or  objects,  which 
are  significant  in  American  history, 
architectui-e,  archeology,  engineering  or 
culture,  and  which  are  listed,  or  are 
eligible  for  listing,  in  the  National 
Register  of  Historic  Places.  Neither  the 
NHPA  nor  the  Council's  rules 
contemplates  any  exemption  from 
review  depending  on  the  size  or 
resources  of  the  non-federal  entity 
which  initiates  the  undertaking.  The 
impact  of  the  requirements  proposed  in 
the  draft  Nationwide  Agreement  will  be 
the  same  on  all  entities  whether  large  or 
small.  All  of  these  projected  reporting, 
record  keeping,  and  other  compliance 
requirements  will  be  imposed  in  the 
same  way,  on  all  entities  to  be  affected. 
Therefore,  no  special  or  undue  burden 
will  be  placed  on  small  entities. 

56.  However,  because  of  ovu  concern 
with  minimizing  burden  on  small 
entities,  and  as  an  alternative  to  stricter 
and  potentially  more  burdensome 
regulation,  several  provisions  of  the 
draft  Nationwide  Agreement  are 
expected  to  reduce  economic  burdens 
on  small  entities.  For  example,  the 
exclijsions  from  routine  Section  106 
review  listed  in  Part  III  of  the  draft 
Nationwide  Agreement  will  relieve 
Applicants,  whether  large  or  small,  from 
the  burden  of  performing  unnecessary 
review  for  projects  that  are  unlikely  to 
affect  historic  properties.  The  standards 
set  forth  in  Part  VI  will  add 
predictability  to  the  process,  and  the 
procedvues  and  the  time  frames  for 
review  in  Part  VII  will  reduce  costly 
imcertainty  and  delay.  In  addition,  the 
prescribed  forms  will  facilitate 
preparation  of  a  sufficient  submission 
packet  on  the  first  effort,  thereby 
avoiding  the  need  for  costly  and  time- 
consuming  resubmissions,  which  may 
be  especially  burdensome  for  small 
entities. 

57.  We  note  that  Applicants  routinely 
retain  consultants  to  perform  most  of 
the  steps  associated  with  section  106 
reviews.  We  anticipate  that  the  use  Of 
consultants  to  perform  these  tasks 
would  continue  to  be  prevalent  under 
the  Nationwide  Agreement.  Applicants 
will  typically  comply  with  the 
standards  and  procedures' set  forth  in 
the  draft  Nationwide  Agreement  by 
using  considtants  to  perform' specialized 
tasks  due  to  their  relative  cost 
effectiveness  and  efficiency  in 
completing  section  106  reviews.  We 
believe  that  the  rules  proposed  for 
adoption  herein  will  in  no  way  serve  to 
impose  any  requirements  on  small 
entities  that  would  make  the  use  of 


consultants  more  burdensome  than 
would  normally  be  the  case. 

58.  The  draft  Nationwide  Agreement 
may  impose  specific  burdens  on  small 
entities  in  some- instances.  However,  we 
believe  these  burdens  are  the  minimum 
necessary  to  accomplish  the  draft 
Nationwide  Agreement's  purpose.  Thus, 
the  Commission,  after  discussion  with 
the  members  of  the  Working  Group, 
believes  that  the  forms  include  the 
minimum  information  necessary  for 
appropriate  review  by  a  SHPO,  THPO, 
or  the  Commission.  Similarly,  the 
provisions  for  tribal  and  public 
participation  (Parts  IV  and  V)  are 
intended  to  embody  the  least 
burdensome  procedures  on  applicants 
that  will  afford  these  parties  a  complete 
and  legally  sufficient  opportunity  to 
participate  in  the  process.' 21  The 
submission  and  review  processes  set 
forth  in  Part  VII  have  also  been 
developed  with  the  goal  of  reducing 
burdens  insofar  as  possible. 

59.  The  NPRM  seeks  comment  on  the 
draft  Nationwide  Agreement  generally, 
including  issues  related  to  its  potential 
economic  impact  on  small  entities. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

60.  None.  The  draft  Nationwide 
Agreement  would  modify  and 
supplement  the  procediu^s  set  forth  in 
the  rules  of  the  Coiuicil,'^^  ^g  expressly 
contemplated  in  those  rules.  1^3 

G.  Comment  Dates 

61.  Piusuant  to  §  1.415  and  §  1.419  of 
the  Commission's  rules.  See  Id.  1.415, 
1.419,  interested  parties  may  file 
comments  on  or  before  August  8,  2003, 
and  may  file  reply  comments  on  or 
before  September  8,  2003.  All  filings 
should  refer  to  Docket  No.  03-128. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,  1998.  Comments 
filed  through  ECFS  can  be  sent  as  an 
electronic  file  via  the  Internet  to  http:/ 
/www.fcc.gov/e-file/ecfs.html. 
Generally,  only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  postal  service  mailing  address, 
and  the  applicable  docket  numbers, 
which  in  this  instance  is  Docket  No.  03- 


12'  We  point  out  thai  the  NPBM  seeks  comment 
on  two  alternative  sets  of  provisions  for  tribal 
participation  and  consultation  that  reflect  different 
views  of  what  is  required  in  this  regard. 

'"36CFRpan800. 

>"  36  CFR  800.14(b).' 


128.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply.  Or  you 
may  obtain  a  copy  of  the  SCII  Electronic 
Transmittal  Form  (FORM-ET)  at  http:// 
www.fcc.gov/e-file/email.html. 

62.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  six 
copies  of  each,  and  are  hereby  notified 
that  effective  December  18,  2001,  the 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  a  new 
location  in  downtown  Washington,  DC. 
The  address  is  236  Massachusetts 
Avenue,  NE.,  Suite  110,  Washington,  DC 
20002.  The  filing  hours  at  this  location 
will  be  8  a.m.  to  7  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building. 

63.  This  facility  is  the  only  location 
where  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Commission's  Secretary  will  be 
accepted.  Accordingly,  the  Commission 
will  no  longer  accept  these  filings  at 
9300  East  Hampton  Drive,  Capitol 
Heights,  MD  20743.  In  addition,  this  is 
a  reminder  that,  effective  October  18, 
2001,  the  Commission  discontinued 
receiving  hand-delivered  or  messenger- 
delivered  filings  for  the  Secretary  at  its 
headquarters  location  at  445  12th  Street, 
SW.,  Washington,  DC  20554. 

64.  Other  messenger-delivered 
documents,  including  documents  sent 
by  overnight  mail  (other  than  United 
States  Postal  Service  (USPS)  Express 
Mail  and  Priority  Mail),  must  be 
addressed  to  9300  East  Hampton  Drive, 
Capitol  Heights.  MD  20743.  This 
location  will  be  open  8  a.m.  to  5:30  p.m. 
The  USPS  first-class  mail.  Express  Mail, 
and  Priority  Mail  should  continue  to  be 
addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission  at 
445  12th  Street,  SW.,  Washington,  DC 
20554.  The  USPS  mail  addressed  to  the 
Commission's  headquarters  actually 
goes  to  our  Capitol  Heights  facility  for 
screening  prior  to  delivery  at  the 
Commission.  . 
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If  you  are  sending  this 
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using  tfiis  delivery 

metfKxl .  .  . 
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445  12th  Street,  SW., 
Washington,  DC 
20554. 


65.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
Oomments  on  diskette.  These  diskettes 
should  be  submitted  to  the  filing 
window  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
Such  a  submission  should  be  on  a  3.5 
inch  diskette  fonnatted  in  an  IBM 
cxjmpatible  format  using  Microsoft  Word 
or  compatible  software.  The  diskette 
^ould  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  docket 
numbers,  in  this  case,  Docket  No.  03- 
128),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 
the  diskette.  The  label  should  also 
include  the  following  phrase:  "Disk 
Copy— Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleading,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  CY-B402,  Washington,  DC  20554. 

1  66.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
dociunents  filed  in  this  docket  with  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  CY-B402,  Washington,  DC  20554 
(telephone  202-863-2893;  facsimile 
202-863-2898)  or  via  e-mail  at 
quaIexint@aol.coin.  Commission  staff 
will  forward  copies  of  alt  comments 
received  to  the  Council  and  the 
Conference. 

67.  Conunents  and  reply  comments 
must  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Comments  and 
reply  comments  must  also  comply  with 


§  1.48  and  all  other  applicable  sections 
of  the  Commission's  rules.  See  47  CFR 
1.48.  We  direct  all  interested  parties  to 
include  the  name  of  the  filing  party  and 
the  date  of  the  filing  on  each  page  of 
their  comments  and  reply  comments. 
All  parties  are  encoiuaged  to  utilize  a 
table  of  contents,  regardless  of  the 
length  of  their  submission.  We  also 
strongly  encourage  that  parties  track  the 
organization  set  forth  in  the  NPRM  in 
order  to  facilitate  our  internal  review 
process. 

68.  The  full  text  of  this  dociunent  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  11,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
This  document  may  also  be  purchased 
fi'om  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington.  DC,  20554  (telephone  202- 
863-2893,  facsimile  202-863-2898)  or 
via  e-mail  qualexint@aol.com. 
Alternative  formats  (computer  diskette, 
large  print,  audio  cassette  and  Braille) 
are  available  to  persons  with  disabilities 
by  contacting  Brian  Millin  at  (202)  418- 
7426,  TTY  (202)  418-7365,  or  at 
bmillin@fcc.gov. 

TV.  Ordering  Clauses 

69.  It  is  ordered,  pursuant  to  sections 
1,  4(i),  303(q),  303(r),  309(a),  309(j)  and 
319  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151, 154(i), 
303(q),  303(r),  309(a),  309(j)  and  319, 
section  106  of  the  National  Historic 
Preservation  Act  of  1966, 16  U.S.C.  470f, 
and  §  80,0. 14(b)  of  the  rules  of  the 
Advisory  Council  on  Historic 
Preservation,  36  CFR  800.14(b),  that  this 
Notice  of  Proposed  Rulemaking  is 
hereby  adopted. 

70.  It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

71.  The  Wireless  Telecommunicatioas 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Notice  of 
Proposed  Rulemaking,  including  the 
Initial  Regulatory  Flexibility  Analysis, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Sub)ects  in  47  CFR  Part  1 

Practice  and  procedure. 


Federal  Communications  Conunission. 
Marlene  H.  Dortch, 

Secretary. 

Proposed  Rules 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conunission  proposes  to  amend  47  CFR 
part  1  as  follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  47  CFR    ' 
part  1  continues  to  read  as  follows: 

Authority:  47  U.S.C.  151,  154(i),  154(j). 
155,  225,  303(r),  309  and  325(e). 

2.  Section  1.1307  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§1.1 307    Actions  that  may  have  a 
significant  environmental  effect,  for  which 
Environmental  Assessments  (EAs)  must  be 
prepared. 

(a)*  *  * 

(4)  Facilities  that  may  affect  districts, 
sites,  buildings,  structures  or  objects, 
significant  in  American  history, 
architectuire,  archeology,  engineering  or 
cultiue,  that  are  listed,  or  are  eligible  for 
listing,  in  the  National  Register  of 
Historic  Places.  [See  16  U.S.C.  470w(5}; 
36  CFR  parts  60  and  800.)  The  National 
Register  is  updated  in  the  Federal 
Register.  To  ascertain  whether  a 
proposed  action  may  affect  properties 
that  are  listed  or  eligible  for  listing  in 
the  National  Register  of  Historic  Places, 
an  applicant  shall  follow  the  procedures 
set  forth  in  the  rules  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR  part  800,  as  modified  and 
supplemented  by  the  Nationwide 
Programmatic  Agreement  for  the 
Collocation  of  Wireless  Antennas. 
Appendix  B  to  part  1  of  this  chapter, 
and  the  Nationwide  Programmatic 
Agreement  for  Review  of  Effects  on 
Historic  Properties  for  Certaiif 
Undertakings  Approved  by  the  Federal 
Communications  Commission, 
Appendix  C  to  part  1  of  this  chapter.* 
***** 

(PR  Doc.  03-17415  Filed  7-8-03;  8:45  am) 
BIUJNG  CODE  e712-01-P 


'  The  rcc  intends  to  add  Appendices  B  and  C  to 
part  1  when  this  proposed  rule  is  finalized. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Docket  No.  030630163-3163-01, 1.D. 
052303F1 

RIN0648-AR15 

Authorization  for  Commercial 
Fisheries  under  the  Marine  Mammal 
Protection  Act  of  1972;  Zero  Mortality 
Rate  Goal 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments 


SUMMARY:  NMFS  is  considering  options 
for  defining  the  Zero  Mortality  Rate 
Goal  (ZMRG),  which  is  the  requirement 
for  commercial  fisheries  to  reduce 
incidental  mortality  and  serious  injury 
of  marine  mammals  to  insignificant 
levels  approaching  a  zero  mortality  and 
serious  injury  rate,  as  identified  in  the 
Marine  Mammal  Protection  Act 
(MMPA).  To  evaluate  progress  toward 
this  goal,  NMFS  is  promulgating 
regulations  to  identify  what  levels  of 
incidental  mortality  and  serious  injury 
would  satisf>-  the  goal  of  insignificant 
levels  approaching  a  zero  rate.  Options 
for  such  mortality  and  serious  injury 
levels  are  described,  and  NMFS  solicits 
public  comments  on  these  options  and 
on  other  aspects  of  the  ZMRG. 

DATES:  Comments  must  be  received  by 
September  8,  2003. 

ADDRESSES:  Send  comments  to  Chief, 
Marine  Mammal  Conservation  Division, 
Attn:  ZMRG,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Comments  may  also  be  faxed  to  301- 
713-0376. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Eagle,  Office  of  Protected 
Resources,  301-713-2322,  ext.  105, 
Tom .  Eagle@n  oaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  1 1 8{b)  of  the  MMPA  (16 
U.S.C.  1387(b)),  which  was  enacted  as 
part  of  the  MMPA  Amendments  of  1994 
(Pub.  L.  103-238,  108  Stat.  532),  is 
entitled  "Zero  Mortality  Rate  Goal"  and 
requires  commercial  fisheries  to  "reduce 
incidental  mortality  and  serious  injury 
of  marine  mammals  to  insignificant 
levels  approaching  a  zero  mortality  and 
serious  injury  rate"  by  April  30,  2001. 


The  MMPA  also  requires  the  Secretary 
of  Commerce  (whose  responsibilities 
under  the  MMPA  have  been  delegated 
to  NMFS)  to  review  the  progress  of 
commercial  fisheries  toward  this  goal 
and  to  report  to  Congress  on  the  results 
of  this  review  by  April  30,  1998.  If,  after 
the  review,  NMFS  determines  that  the 
rate  of  incidental  mortality  and  serious 
injury  of  marine  mammals  in  a 
commercial  fishery  is  above 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate,  NMFS 
must  take  appropriate  action  under 
section  118(f)  of  the  MMPA.  The  report 
and  regulations  have  not  yet  been 
completed. 

Section  118(f)  establishes  take 
reduction  plans  as  the  mechanism 
NMFS  must  use  to  reduce  the  taking  of 
marine  mammals  incidental  to 
commercial  fishing.  NMFS  is  directed  to 
develop  and  implement  a  take  reduction 
plan  designed  to  assist  in  the  recovery 
or  prevent  the  depletion  of  each 
strategic  stock  which  interacts  with  a 
Category  I  (frequent  incidental  mortality 
or  serious  injury  of  marine  mammals)  or 
n  (occasional  incidental  mortality  and 
serious  injury  of  marine  mammals) 
fishery  and  may  develop  and  implement 
a  plan  for  any  other  marine  mammal 
stock  that  interacts  with  a  Category  I 
fishery,  which  NMFS  determines  has  a 
high  level  of  mortality  and  serious 
injury  across  a  number  of  such  marine 
mammal  stocks.  A  strategic  stock  of 
marine  mammals  is  a  marine  mammal 
stock  that  is  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act  (16  U.S.C.  1531,  et  seq.], 
designated  as  depleted  under  the 
MMPA,  or  for  which  human-caused 
mortality  exceeds  the  stock's  Potential 
Biological  Removal  level  (PBR).  PBR  is 
the  maximum  number  of  animals,  not 
including  natural  mortalities,  that  may 
be  removed  from  a  marine  mammal 
stock  while  allowing  that  stock  to  reach 
or  maintain  its  optimimi  sustainable 
population.  PBR  is  calculated  as  the 
product  of  the  minimum  population 
estimate  of  the  affected  stock  (Nmin); 
one-half  the  maximum  theoretical  or 
estimated  net  productivity  rate  of  the 
stock  at  a  small  population  size  (Rmax); 
and  a  recovery  factor  (RF)  between  0.1 
and  1.0  (the  definition  is  expressed  in 
the  following  simple  equation:  PBR  = 
Nmin*0.5Rmax*RF,  see  MMPA  section 
3(20);  16  U.S.C.  1362(20)). 

Section  118(f)(2)  of  the  MMPA 
includes  two  goals  of  a  take  reduction 
plan.  The  immediate  goal  of  a  take 
reduction  plan  is  to  reduce,  within  6 
months  of  implementation,  the 
incidental  mortality  and  serious  injury 
of  marine  mammals  incidentally  taken 
in  the  course  of  commercial  fishing 


operations  to  levels  less  than  the 
potential  biological  removal  (PBR)  level 
of  all  affected  marine  mammal 
population  stocks.  The  long-term  goal  of 
a  take  reduction  plan  is  to  reduce 
incidental  mortality  and  serious  injury 
of  marine  mammals  to  insignificant 
levels  approaching  a  zero  mortality  and 
serious  injury  rate  within  5  years  of 
implementation,  taking  into  account  the 
economics  of  the  fishery,  the  availability 
of  existing  technology,  and  existing 
State  or  regional  fishery  management 
plans.  Section  118(f)(3)  establishes 
priorities  for  developing  and 
implementing  take  reduction  plans  if 
funds  are  insufficient  to  develop  and 
implement  plans  for  all  stocks  that 
interact  with  Category  I  or  II  fisheries. 

When  viewed  in  its  entirety,  there  are 
several  parts  of  MMPA  section  118 
related  to  the  ZMRG.  First,  the  MMPA 
identifies  a  target  level  of  mortality  and 
serious  injiuy  (insignificant  levels  of 
mortality  and  serious  injury 
approaching  a  zero  mortality  and 
serious  injury  rate)  and  a  date  by  which 
commercial  fisheries  should  reach  that 
target  (section  118(b)(1)).  Second,  the 
MMPA  requires  NMFS  to  complete  a 
review  of  fisheries'  progress  toward  the 
ZRMG  and  to  report  the  results  of  this 
review  to  Congress.  The  report  must 
also  identify  any  fishery  for  which 
additional  information  is  necessary  to 
accurately  assess  the  level  of  incidental 
mortality  and  serious  injury  of  marine 
mammals  in  the  fishery.  Third,  there  is 
a  mechanism  (take  reduction  plans)  to 
reduce  incidental  mortality  and  serious 
injury  rates  to  the  target  levels  (section 
118(b)(4),  (f)(1)  and  (2)),  which  includes 
specific  considerations  (available 
technology,  economic  feasibility,  and 
existing  fishery  management  plans)  tijat 
must  be  taken  into  accoimt  in  achieving 
the  long-term  goal  (section  118(f)(2)). 
Furthermore,  in  section  118(f)(3),  which 
identifies  priorities  for  the  development 
and  implementation  of  take  reduction 
plans.  Congress  recognized  that  there 
may  not  be  adequate  funding  to  convene 
all  the  necessary  take  reduction  teams  at 
once. 

In  August  2002,  several  organizations 
filed  suit  against  NMFS  alleging  that 
NMFS  failed  to  meet  requirements  of 
MMPA  section  118.  These  organizations 
and  NMFS  negotiated  a  settlement 
agreement  that  requires,  among  other 
things,  for  NMFS  to  define  the  ZMRG 
through  regulation  and  to  submit  the 
report  to  Congress  as  required  by  section 
118(b)(3).  The  court  approved  a 
settlement  agreement  imder  which 
NMFS  would  submit  this  advance 
notice  of  proposed  rulemaking  to  the 
Federal  Register  by  the  end  of  June 
2003  and  complete  the  regulations  and 
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'  he  report  to  Congress  by  the  end  of  June 
2004. 

History  of  the  ZNfRG 

iWhen  the  MKffA  was  enzcted  in 
972.  the  ZMRG  was  directed  solely  at 
le  yellowfin  tuna  purse  seine  fishery  in 
the  Eastern  Tropical  Pacific  Ocean 
(ETP),  where  participants  in  the  fishery 
deliberately  encircled  dolphins  to  catch 
tuna.  Hundreds  of  thousands  of 
dolphins  were  being  "killed  each  year  in 
the  course  of  this  fishing  practice.  Since 
1972.  Congress  addressed  the  ZMRG 
several  times  firom  1972  to  1997,  and  a 
brief  history  of  Congressional  action  and 
guidance  related  to  ZMRG  is  presented 
below. 

The  M\fPA  of  1972  (Public  Law  No.  92- 
522.  86  Stat.  1027) 

I  Congress  developed  the  legislative 
guidance  for  protecting  marine 
riiammals  and  defining  the  ZMRG  in 
response  to  unsustainable  mortality 
levels.  The  House  committee  noted  that 
it  was  not  their  intent  to  shut  down  or 
Mgnificantly  curtail  the  activities  of  the 
tima  fleet  so  long  as  the  Secretary  of 
Commerce  "is  satisfied  that  the  tuna 
fishermen  are  using  the  best  available 
technology  to  assure  minimal  hazards  to 
marine  mammal  populations"  (H.R.  Rep 
No.  92-707.  at  24  (1971)).  The  Senate 
added  that  regulations  should  be 
imposed  "as  soon  as  practicable  to 
minimize  marine  mammal  fatalities 
through  the  use  of  currently  available 
technology..."  (S.  Rep.  No.  92-863.  at  6 
(1972)).  The  Senate  report  included 
guidance  that,  "while  it  should  be  the 
goal  of  Congress  and  the  Executive 
eventually  to  eliminate  totally  the 
killing  of  porpoises,  present  technology 
is  not  adequate  to  the  task."  House  and 
Senate  Conferees  agreed  on  a  provision 
in  MMPA  section  101(a)(2).  16  U.S.C. 
1371(a)(2),  as  follows:  "In  any  event  it 
shall  be  the  immediate  goal  that  the 
incidental  kill  or  incidental  serious 
injury  of  marine  mammals  permitted  in 
the  course  of  commercial  fishing 
operations  be  reduced  to  insignificant 
levels  approaching  a  zero  mortality  and 
serious  injury  rate."  (H.  R.  Conf.  Rep. 
No.  92-1488.  at  5  (1972)).  In  the  Joint 
Explanatory  Statement  the  report 
provided,  "...the  objective  of  regulation 
would  be  to  approach  as  closely  as  is 
feasible  the  goal  of  zero  mortality  and 
injury  to  marine  mammals... It  may 
never  be  possible  to  achieve  this  goal, 
hiunan  fallibility  being  what  it  is.  but 
the  objective  remains  clear."  (H.  R. 
Conf.  Rep.  No.  92-1488  at  23) 

In  its  original  form,  the  ZMRG  was 
directed  at  the  ETP  tuna  fishery  but  was 
sufficiently  broad  that  it  could  include 
other  fishedes  in  waters  under  U.S. 


jurisdiction.  The  ZMRG  guided  NMFS 
to  regulate  the  tima  fleet  to  minimize 
incidental  mortality  immediately  to  the 
extent  thatfthe  current  technology 
would  allow;  however,  neither  NMFS 
nor  the  industry  could  be  satisfied  with 
that  effort  and  should  continue  to  strive 
to  eliminate  incidental  mortality  of 
marine  mammals  in  the  fishery.  In  the 
regulation  of  the  tima  fleet,  however, 
NMFS  could  not  significantly  curtail 
fishing  activities  if  fishers  were  using 
the  best  available  technology.  Thus,  the 
original  ZMRG  contained  the  following 
elements:  immediatereduction  of 
incidental  mortality  to  the  extent  that 
ciurent  technology  would  allow, 
economic  consideration  of  regulating 
fishing  operations,  and  the  long-term 
necessity  to  continue  technological 
improvement  for  applying  to  future 
fishing  operations. 

MMPA  Amendments  of  1981  (Public 
Law  No.  97-58.  95  Stat.  979) 

In  developing  the  amendments  to  the 
MMPA  in  1981.  the  House  committee 
noted  successes  of  the  MMPA. 
including.  "In  the  area  of  reducing  the 
incidental  take  of  porpoises  in  tuna 
fishing  operations,  for  example,  the 
niunber  of  porpoises  killed  has  dropped 
from  an  estimated  368,000  animals  in 
1972  to  an  estimated  15,303  porpoises 
in  1980."  (H.  R.  Rep.  No.  97-228  at  11 
(1981)).  The  report  explained  that  an 
amendment  to  MMPA  section  101(a)(2) 
was  being  made  to  clarify  that  ZMRG  "is 
satisfied  in  the  case  of  the  purse  seine 
fishery  for  yellowfin  tuna  by  a 
continuation  of  the  application  of  the 
best  marine  mammal  safety  techniques 
and  equipment  that  are  economically 
and  technologically  practicable."  (H.  R. 
Rep.  No.  97-228  at  17)  The  "best 
techniques"  approach  was  reaffirmed  in 
1984  when  Congress  reauthorized  the 
MMPA  (H.  R.  Rep.  No.  98-758  at  8 
(1984)). 

The  House  committee  declined, 
however,  to  modify  ZMRG  for  other 
commercial  fisheries.  The  committee 
recognized  that  other  fisheries  (citing 
the  foreign  high  seas  salmon  gillnet 
fishery  as  an  example)  had  not 
developed  new  techniques  and 
equipment  for  reducing  incidental 
mortality.  Therefore,  the  goal  in  MMPA 
section  101(a)(2)  would  remain 
unchanged  for  other  commercial 
fisheries  "to  stimulate  new  technology 
for  reducing  the  incidental  taking  of 
marine  mammals."  (H.  R  Rep.  No.  97- 
228  at  17-18  (1981)). 

MMPA  Amendments  of  1988  (Public 
Law  No.  100-711.  102  Stat.  4755) 

In  the  Intenm  Exemption  for 
Commercial  Fisheries  imder  MMPA 


section  114. 16  U.S.C.  1383a.  Congress 
retained  the  ZMRG  as  an  objective  of  a 
regime  to  govern  interactions  between 
marine  mammals  and  commercial 
fishing  operations  other  than  the 
commercial  yellowfin  tima  fishery  (H. 
R.  Rep.  No.  100-970  at  21  (1988).  S. 
Rep.  No.  lOQ-592  at  16  (1988)).  The 
1988  Amendments  also  reqiured  the 
Marine  Mammal  Commission  to 
recommend  guidelines  to  govern  the 
incidental  taidng  of  marine  mammals  in 
the  course  of  fishing  operations  after  the 
interim  exemption  expired.  The 
Commission's  guidelines 
(Recommended  Guidelines  to  Govern 
the  Incidental  Taking  of  Marine 
Mammals  in  the  Course  of  Commercial 
Fishing  Operations  After  October  1993. 
July  1990)  maintained  the  ZMRG  as  an 
important  component  of  the  MMPA,  but 
did  not  present  additional  insight  into 
the  meaning  of  insignificant  levels 
approaching  a  zero  mortality  and 
serious  injury  rate.  The  Commission's 
guidelines  provided  a  quantitative 
approach  for  evaluating  whether  or  not 
marine  mammal  mortality  was  having  a 
negligible  effect  on  the  affected 
population  and  included  an  impact 
whose  effect  lasted  for  less  than  one 
year  or  one  that  would  cause  less  than 
a  10  percent  increase  in  time  it  would 
take  a  depleted  stock  to  reach  its 
maximum  net  productivity  level.  The 
first  of  these  two  criteria  may  be 
appropriate  for  a  one-time  activity; ' 
however,  commercial  fishing  is  repeated 
annually,  and  some  level  of  incidental 
mortality  is  likely  to  continue  after  one 
year.  The  second  criterion,  no  more  than 
a  10  percent  delay  in  recovery  of  a 
depleted  stock,  addresses  the  annual 
level  of  incidental  mortality  and  serious 
injury  to  assess  the  effects  of  continuing 
fishery  interactions  with  marine 
mammals.  However,  this  approach 
applies  to  the  recovery  of  depleted 
stocks,  and  not  all  stocks  are  depleted. 
Consequentiy,  this  criterion  would  not 
necessarily  be  applicable  to  all  stocks, 
and  an  additional  criterion  would  have 
to  apply  to  those  cases. 

International  Dolphin  Conservation  Act 
of  1992  (Public  Law  No.  102-523.  106 
Stat.  3425) 

Congress  passed  the  International 
Dolphin  Conservation  Act  of  1992, 
which,  among  other  things,  prohibited 
U.S.  vessels  from  setting  nets  on  or  to 
encircle  dolphins  to  catch  tuna  and 
limited  dolphin  mortality  from  U.S. 
vessels  to  specific  numbers  for  specific 
periods.  In  doing  so,  Congress  reversed 
its  course  for  reducing  dolphin 
mortality  in  the  ETP  and,  thus,  cast 
some  question  on  legislative  intent 
regarding  the  ability  of  the  "best 
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available  technology"  standard  to  meet 
theZMRG. 

MMPA  Amendments  of  1994  (Public 
Law  No.  103-238.  108  Stat.  532) 

The  legislative  history  for  the  MMPA 
amendments  of  1994,  which  enacted 
MMPA  section  118,  reiterates  the 
statutory  language  for  ZMRG  and  does 
not  expand  on  what  it  means  (See  H.  R. 
Rep.  No.  103-439,  at  37  (1994);  S.  Rep. 
No.  103-220  at  16  (1994)).  Importantly, 
these  amendments  included  a  specific 
date  (7  years  following  enactment  or 
April  30.  2001)  by  which  commercial 
fisheries  had  to  reduce  incidental 
mortality  and  serious  injury  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate. 

The  International  Dolphin  Conservation 
Program  Act  of  1997  (Public  Law  No. 
105^2,  111  Stat.  1122) 

Congress  amended  the  MMPA  again 
in  1997  to  establish  a  new  dolphin 
conservation  program  for  the  tima 
fishery.  The  House  Committee  on 
Resources  noted  that,  >while  current 
law  focuses  on  techniques  of  reducing 
dolphin  bycatch,  the  alternative  fishing 
practices  exacerbate  fishing  pressure  on 
other  sensitive  marine  populations.>  (H. 
R.  Rep.  No.  105-74,  Part  I  at  15  (1997)) 

This  set  of  amendments  to  the  MMPA 
did  not  specifically  mention 
"insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate".  It 
did,  however,  authorize  entering  into  a 
binding  international  agreement  to 
establish  a  total  dolphin  mortality  limit 
of  5,000  with  an  objective  of 
progressively  reducing  dolphin 
mortality  to  a  level  approaching  zero  by 
setting  annual  limits  (see  MMPA  section 
302(1)).  Furthermore,  the  1997 
amendments  established  stock-specific 
annual  mortality  limits  (starting  in 
2001)  of  less  than  or  equal  to  0.1  percent 
of  the  minimum  population  estimate  of 
the  stock  (section  302(3)).  This  stock- 
,specific  mortality  limit  is  the 
mathematical  equivalent  of  10  percent 
of  PBR  for  a  cetacean  stock  of  xmknown 
or  depleted  status  when  using  the 
default  values  for  net  productivity  and 
the  recovery  factor. 

The  1997  amendments  required  that 
all  sets  on  dolphins  must  cease  for  the 
applicable  fishing  year  if  a  mortality 
limit  is  exceeded  and  required  the 
establishment  of  a  per  vessel  annual 
mortality  limit  (MMPA  section  302(4) 
and  (7));  thus,  high  levels  of  mortality 
by  a  single  vessel  would  not  affect 
operations  of  other  vessels  that  are  not 
taking  too  many  dolphins.  Furthermore, 
the  goal  of  eliminating  dolphin 
mortality  beyond  the  insignificant  levels 
must  be  accomplished  through  a  system 


of  incentives  rather  than  regulation  of 
fishing  activity  (MMPA  Section  302(8)). 
As  a  result  of  these  changes,  the  MMPA 
now  includes  a  regulatory  fi-amework 
for  reducing  mortality  to  levels  below 
dolphin  mortality  limits  (which  may  be 
interpreted  to  be  "insignificant  levels") 
and  includes  further  reductions  to  meet 
the  ultimate  goal  of  eliminating  dolphin 
mortality  to  be  accomplished  through 
incentives. 

Although  the  1997  amendments  made 
no  explicit  reference  to  the  ZMRG,  at 
least  one  constituent  group  noted  the 
relationship  betwee»stock-specific 
mortality  limits  and  the  long-term  goal 
of  reducing  incidental  mortality  and 
serious  injury  to  a  zero  rate.  In  then- 
written  statement  during  hearings  on 
the  1997  amendments,  ^e  Center  for 
Marine  Conservation  (now  known  as  the 
Ocean  Conservancy)  stated,  "While  any 
human-caused  dolphin  mortality  is 
undesirable  and  recognizing  that  our 
objective  is  to  eliminate  dolphin 
mortality,  the  great  majority  of 
independent  and  government  marine 
mammal  scientists  consider  mortality 
levels  of  less  that  0.1  percent  to  have  a 
"negligible  impact"  on  the  dolphin 
stocks  and  to  meet  the  MMPA's  zero 
mortality  rate  goal."  (Transcript  of  the 
"Hearing  Before  the  Subcommittee  on 
Oceans  and  Fisheries  of  the  Committee 
on  Commerce,  Science  and 
Transportation,  United  States  Senate. 
One  Hundred  Fifth  Congress,  First 
Session,  May  14,  1997). 

ZMRG  Concepts  in  Use 

On  June  16, 1995  (60  FR  31666). 
NMFS  proposed  regulations  to 
implement  provisions  of  MMPA  section 
118.  In  that  proposed  rule,  NMFS  stated 
that  a  fishery  could  have  satisfied  the 
requirements  of  ZMRG  in  two  ways. 
First,  mortality  and  serious  injury  of 
marine  mammals  incidental  to  that 
fishery,  in  combination  with  all  other 
fisheries,  was  no  more  than  10  percent 
of  PBR  of  the  affected  stocks  of  marine 
mammals.  Second,  in  those  cases  where 
total  fishery  mortality  was  above  10 
percent  of  PBR  for  one  or  more  stocks 
of  marine  mammals,  a  single  fisherj'  was 
responsible  for  the  removal  of  one 
percent  or  less  of  the  PBR  of  any  stock 
of  marine  mammals.  The  definition  of 
the  ZMRG  in  the  proposed  rule  was 
related  to  proposed  regulations  for 
classifying  fisheries  so  that  only  those 
fisheries  that  had  achieved  insignificant 
levels  of  incidental  mortality  and 
serious  injury  would  be  in  Category  III. 
NMFS  related  ZMRG  and  fishery 
classification  in  this  manner  because 
take  reduction  plans  are  the  mechanism 
to  reduce  incidental  mortality  and 
serious  injury  to  insignificant  levels. 


and  Category  in  fisheries  are  not  subject 
to  take  reduction  plans. 

When  NMFS  published  its  final  rule 
(60  FR  45086,  August  30,  1995) 
implementing  MMPA  section  118,  these 
provisions  related  to  the  ZMRG  were 
omitted.  NMFS  noted  in  the  final  rule 
only  that  the  definition  of  ZMRG  had 
been  removed  because  the  agency  was 
still  considering  what  would  be  an 
appropriate  goal. 

The  proposed  rule  using  10  percent  of 
PBR  was  based  upon  preliminary 
simulation  models  investigating  a  level 
of  mortality  and  serious  injury  that 
would  not  delay  recovery  of  a  depleted 
stock  by  more  than  10  percent  of  the 
time  it  would  take  to  recover  if  the 
incidental  mortality  were  not  occurring. 
NMFS  used  these  preliminary  models  as 
the  scientific  background  for  its 
description  of  fisheries  in  stock 
assessment  reports  as  to  whether  the 
level  of  incidental  mortality  and  serious 
injury  rate  of  the  affected  stock  of 
marine  mammals  "is  insignificant  and  is 
approaching  a  zero  mortality  and 
serious  injury  rate."  (MMPA  section 
117(a)(4)(D);  16  U.S.C.  1386(a)(4)(D)) 

Subsequent,  more  complete, 
simulation  modeling  revealed  that 
annual  mortality  of  10  percent  of  a 
stock's  PBR  or  less  woilld,  indeed,  not 
delay  the  stock's  recovery  by  more  than 
10  percent;  however,  for  some  stocks, 
particularly  those  endangered  species 
with  a  recovery  factor  of  0.1,  a  higher 
level  of  mortahty  would  not  delay 
recovery  by  more  than  10  percent.  Thus, 
it  appeared  that  the  use  of  10  percent  of 
PBR  in  a  final  nde  could  result  in  over- 
regulation  of  some  fisheries. 

Although  it  was  not  used  in  a 
regulatory  program,  NMFS  continues  to 
use  a  value  of  10  percent  of  a  stock's 
PBR  as  a  criterion  in  the  stock 
assessment  reports  to  evaluate  whether 
incidental  mortality  is  at  insignificant 
levels  approaching  a  zero  mortality  and 
serious  injiuy  rate  and  will  continue  to 
do  so  until  a  final  rule  defining  the 
threshold  for  insignificant  levels  of 
mortality  and  serious  injiuy  is 
completed.  The  stock  assessment 
reports  have  no  regulatory  role; 
therefore,  a  conservative  value  of 
"insignificant  levels"  within  these 
reports  has  no  adverse  impact  on 
fisheries. 

Application  of  ZMRG  to  Reducing 
Bycatch  in  Commercial  Fisheries 

To  evaluate  whether  or  not 
conmiercial  fisheries  have  attained  the 
ZMRG,  NMFS  must  consider  at  least 
two  questions  related  to  MMPA  section 
118(b)  and  (f).  First,  what  is  the  level  of 
mortality  and  serious  injmy  for  each 
stock  of  marine  mammals  that  could  be 
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considered  an  insignificance  threshold 
(iTins),  below  which  incidental  mortality 
and  serious  injury  can  be  considered 
insignificant?  Second,  if  a  fishery  or 
group  of  fisheries  has  a  level  of 
mortality  greater  than  this  T,ns  and 
available  technologies  would  not  allow 
further  reductions  within  the  feasible 
economics  of  that  fishery,  could  NMFS 
determine  that  these  fisheries  had  met 
tJieZMRG? 

t significance  Threshold 
NMFS  is  considering  three  options  to 
estimate  Tins  for  each  stock  of  marine 
mammals.  When  incidental  mortality 
and  serious  injury  is  below  Tins  for  a 
stock  of  marine  mammals,  then  that 
level  of  mortality  and  serious  injiuy 
would  be  insignificant  to  the  affected 
stock.  Table  1  siunmarizes  each  option 
and  identifies  arguments  for  and  against 
each  option.  For  each  option,  Table  1 
also  summarizes  the  number  of  fisheries 
that  would  have  mortality  and  serious 
injury  above  the  Tins  for  one  or  more 
stocks  of  marine  mammals,  and  it 
summarizes  the  number  of  marine 
mammal  stocks  for  which  the  Tins  would 
be  exceeded  by  mortality  and  serious 
injury  incidental  to  commercial 
fisheries. 

'  Each  option  is  a  mathematical 
equation  that  may  not  be  applicable  to 
every  stock  of  marine  mammals.  These 
equations  may  use  default  or  assumed 
values  for  population  growth  rates,  and 
these  values  may  not  reflect  the  actual 
growth,  rates  for  the  stock.  Therefore, 


NMFS  would  evaluate  the  Tins  for  each 
stock  of  marine  mammals  and  adjust 
them  as  necessary  to  account  for  case- 
specific  situations,  such  as  declining  or 
very  small  populations. 

Available  Technology  and  Economic 
Feasibility 

NMFS  must  also  consider  options  for 
applying  the  available  technology  and 
economic  feasibility  considerations 
required  by  section  118(f)(2)  of  the 
MMPA  for  reducing  incidental  take  to 
insignificant  levels  of  mortality  and 
serious  injury  approaching  a  zero 
mortality  and  serious  injury  rate.  A  first 
option  would  be  to  accept  the  statement 
in  MMPA  section  118(b)(1)  that  fisheries 
shall  reduce  incidental  mortality  and 
serious  injury  of  marine  mammals  to 
insignificant  levels  approaching  a  zero 
mortality  and  serious  injury  rate.  Using 
this  approach,  available  technology  and 
economic  feasibility  would  not  be 
considered  in  evaluating  whether  or  not 
a  fishery  had  achieved  tiie  ZRMG. 
However,  available  technology  and 
economic  feasibility  would  have  to  be 
considered  in  developing  and 
implementing  a  take  reduction  plan  to 
reduce  incidental  mortality  and  serious 
injury  toward  insignificant  levels 
approaching  a  zero  mortality  and 
serious  injury  rate. 

A  second  option  would  be  to 
incorporate  available  technology  and 
economic  feasibility  into  an  initial 
assessment  of  whether  or  not  fisheries 
had  achieved  the  ZMRG  by  the  statutory 


due  date.  If  incidental  mortality  and 
serious  injury  by  a  commercial  fishery 
was  less  than  the  PBR  of  all  marine 
mammals  but  exceeded  T,ns  of  one  or 
more  stocks  on  April  30,  2001,  and 
existing  technology  would  not  allow 
further  reductions  of  incidental 
mortality  and  serious  injury  in  an 
economically  feasible  manner,  then  that 
fishery  would  have  complied  with  the 
deadline  specified  in  the  MMPA.  If, 
however,  existing  technology  would 
allow  further  reduction  in  mortality 
within  the  constraints  of  economic 
feasibility,  then  that  fishery  would  have 
to  apply  the  appropriate  technology  to 
satisfy  the  ZMRG.  This  option  would 
also  sillow  for  future  development  of 
technologies  to  continue  to  reduce 
incidental  mortality  and  serions  injury 
to  insignificant  levels  approaching  zero, 
and  a  fishery  with  incidental  mortality 
above  Tins  would  have  to  incorporate 
newly  developed  technologies  if  such 
incorporation  was  economically 
feasible. 

Comments  Solicited 

In  the  discussion  above,  NMFS  has 
described  a  range  of  options  for  various 
aspects  of  the  implementation  of  the 
ZMRG.  NMFS  solicits  public  comments 
about  any  of  these  options  or 
suggestions  of  other  options  for 
consideration  in  a  proposed  rule.  NMFS 
also  solicits  information  from  the  public 
that  would  support  the  choice  among 
options  for  implementing  the  ZMRG. 


Table  1  .—Options  for  the  Insignificance  Threshold 


Option 


Definition 


Pros 


Option  1 
10  percent  of  PBR 


Mortality  and  serious  injury  is  less  ttian 
10  percent  of  the  PBR  level. 


Option  2 
10  percent  Delay  in  Recovery 


Familiar  to  NMFS'  constituents  be- 
cause this  definition  was  proposed  in 
the  1995  proposed  rule  imple- 
menting section  118  of  the  MMPA 
(60  FR  31666,  June  16,  1995). 

Easy  to  calculate  and  explain  because 
it  is  based  on  the  well  understood 
PBR  equation. 


Mortality  and  serious  injury  would  not 
cause  more  than  a  10  percent  delay 
in  recovery.. 


Mortality  and  serious  injury  is  less  than 
0.2  percent  of  the  minimum  popu- 
lation estimate  of  a  stock  for 
cetaceans  and  0.6  percent  for 
pinnipeds^. 

Would  maintain  populations  at  or 
above  90  percent  of  the  carryirig  ca- 
pacity. 

Easy  to  calculate  because  It  is  equiva- 
lent to  the  PBR  equation  using  a  re- 
covery factor  of  0.1  for  all  stocks. 


Can  be  cateulated  through  modeling  to 
take  other  population  parameters 
into  account  (e.g.,  severely  declining 
stock). 


Option  3 

0.1  percent  Nmin^  (cetaceans);  0.3 

percent  Nmin  (pinnipeds) 


Mortality  and  serious  injury  is  less  than 
0.1  percent  of  the  minimum  popu- 
lation estimate  of  a  stock  of 
cetaceans  and  0.3  percent  of  a  stock 
of  pinnipeds 

Mortality  and  serious  injury  woukJ  not 
cause  more  than  a  5  percent  delay 
in  recovery 


WouM  maintain  populations  at  or 
above  95  percent  of  the  carrying  ca- 
pacity 

Easy  to  cak;ulate  because  it  is  equiva- 
lent to  the  PBR  equation  using  a  re- 
covery factor  of  0.05  for  all  stocks 


Can  be  cakxilated  through  modeling  to 
take  other  population  parameters 
into  account  (e.g.,  severely  declining 
stock) 
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Table  1.— Options  for  the  Insignificance  Threshold— Continued 


option 


Option  1 
10  percent  of  PBR 


Cons 


Consistent  with  cun-ent  definition  for 
Category  III  fishery,  such  that  the 
List  of  Fisheries  would  provide  an 
easy  metric  for  which  fisheries  have 
met  T,„. 


Option  2 
10  percent  Delay  in  Recovery 


May  lead  to  overly  conservative  levels 
of  protection  for  certain  endangered 
species,  whose  PBR  levels  are  al- 
ready set  at  biologically  insignificant 
levels. 


Consistent  with  the  Marine  Mammal 
Commission's  recommendation  for 
determining  "negligible  impact"  re- 
lated to  the  take  of  threatened  or  en- 
dangered marine  mammals^. 

Consistent  application  across  all  stocks 
because  the  recovery  factor  is  set  as 
the  same  number  for  all  stocks.. 


Option  3 

0.1  percent  Nmin^  (cetaceans);  0.3 

percent  Nmin  (pinnipeds) 


For  endangered  species,  Ti„s  =  PBR 
level,  whk:h  may  be  perceived  as 
providing  less  protectk>n  for  endan- 
gered stocks  than  for  other  stocks, 
even  though  the  PBR  for  endan- 
gered stocks  is  already  set  at  bio- 
logkally  insignificant  levels. 

Not  consistent  with  the  definition  of  a 
Category  III  fishery,  such  that  the 
definition  of  a  Category  III  fishery  on 
the  List  of  Fisheries  wouhj  need  to 
■be  changed  to  provide  an  easy  met- 
ric for  whk:h  fisheries  have  met  T,„^. 

Does  not  allow  for  flexibility  in  the  rela- 
tionship between  T,n,  and  section 
101(a)(5)(E)  of  the  MMPA,  such  that 
other  population  parameters  could 
not  be  taken  into  account  in  making 
a  negligible  impact  determination, 
potentially  making  it  illegal  for  certain 
fisheries  to  operate. 


Consistent  with  ETP  dolphin  standard 
for  Tins,  which  is  an  "insignificant" 
metric  specifk:ally  defined  by  Con- 
gress 

Consistent  application  across  all  stocks 
because  the  recovery  factor  is  set  as 
the  same  number  for  all  stocks 

T„,s  is  always  less  than  PBR  level 

Would  allow  for  flexibility  in  relationship 
between  Ti„s  and  negligible  impact 
under  101(a)(5)(E),  such  that  neg- 
ligible impact  could  be  greater  or 
less  than  T,„s  depending  on  popu- 
lation parameters  circumstances 

May  be  perceived  as  provkjing  less 
protection  for  endangered  stocks 
than  for  other  stocks,  even  though  it 
reduces  the  PBR  for  endangered 
species  (already  insignificant  due  to 
the  use  of  a  recovery  factor  or  0.1) 
by  50  percent 

May  be  too  restrictive  for  stocks  at 
their  optimum  sustainable  population 
level  by  setting  the  T,„,  for  such 
stocks  at  5  percent  of  their  PBR 
level. 


NUMBER  OF  Category  I  and  II  Fish- 
eries   INTERACTING    WITH    ONE    OR 
MORE  STOCKS  OF  MARINE  MAMMALS 
FOR    WHICH    INCIDENTAL    MORTALITY 
EXCEEDS  T,ns 


Atlantk: 

Pacifk: 

Alaska 


18 

18 

18 

8 

8 

8 

13 

3 

6 

Number  of  Marine  Mammal  Stocks 

FOR    WHICH    incidental    MORTALITY 
EXCEEDS  T.ns 


3.  Marine  Mammal  Commission,  Rec- 
ommended GukJelines  to  Govem  the  Inci- 
dental taking  of  marine  mammals  in  the 
Course  of  Commercial  Fishing  Operations 
after  October  1993,  July  1990,  at  30. 

Dated:  July  1,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

IFR  Doc.  03-17240  Filed  7-8-03;  8:45  am] 
BILUNG  CODE  3510-22-S 


Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  a  proposal  for 
EFPs  to  conduct  experimental  fishing; 
request  for  comments. 


Atlantk: 

15 

13 

14 

Pacifk: 

11 

8 

10 

Alaska 

6 

2 

4 

1  Nmin  is  an  abbreviation  for  the  minimum 
estimated  abundance  for  a  population  stock  of 
marine  mammals. 

2.  The  cateulations  for  estimating  the  delay 
in  recovery  were  based  upon  the  PBR  equa- 
tion and  NMFS's  default  values  for  one-half  of 
the  maximum  net  productivity  rate  (Rmax).  For 
pinnipeds  the  default  value  for  one-half  of 
Rmax  is  6  percent,  and  for  cetaceans,  the  de- 
fault value  is  2  percent. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

50  CFR  Part  600 

[i.D.  062703B] 

Magnuson-Stevens  Act  Provisions; 
General  Provisions  for  Domestic 
Fisheries;  Application  for  Exempted 
Fishing  Pennits  (EFPs) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


SUMMARY:  NMFS  announces  that  the 
Administrator,  Northeast  Region,  NMFS 
(Regional  Administrator)  has  made  a 
preliminary  determination  that  an 
application  to  issue  EFPs  for  up  to  100 
commercial  lobster  vessels,  submitted 
by  the  Maine  Department  of  Marine 
Resources  (MEDMR),  contains  all  the 
information  required  by  the  regulations 
governing  exempted  experimental 
fishing  under  the  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and,  therefore, 
warrants  further  consideration.  The 
Regional  Administrator  has  also  made  a 
preliminary  determination  that  the 
activities  authorized  imder  these  EFPs 
would  be  consistent  with  the  goals  and 
objectives  of  the  American  lobster 
(lobster)  fishery  imder  the  Atlantic 
Coastal  Fisheries  Cooperative 
Management  Act  (ACFCMA)  and  is 
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within  the  scope  of  earlier  analyses  of 
the  impacts.  However,  further  review 
and  consultation  may  be  necessary 
before  a  final  determination  is  made  to 
issue  100  EFPs.  Therefore,  NMFS 
announces  that  the  Regional 
Administrator  has  made  a  preliminary 
decision  to  issue  EFPs  that  would  allow 
up  to  100  current  federally  permitted 
lobster  and/or  Maine  state  lobster/crab 
license-holders  to  conduct  fishing 
(pperations  otherwise  restricted  by  the 
tegulations  governing  the  lobster 
fishery. 

Regulations  under  the  Magnuson- 
Stevens  Act  require  publication  of  this 
notification  to  provide  interested  parties 
the  opportxmity  to  comment  on 
applications  for  proposed  EFPs. 
DATES:  Conunents  on  this  notification 
must  be  received  on  or  before  Jidy  24, 
2003. 

ADDRESSES:  Written  comments  should 
1^  sent  to  Patricia  A.  Kurkul,  Regional 
Administrator,  NMFS,  Northeast 
Regional  Office,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  Mark  the  outside 
of  the  envelope  "Comments  on  MEDMR 
Jonah  crab  EFP  Proposal."  Comments 
may  also  be  sent  via  facsimile  to  (978) 
281-9135.  Comments  will  not  be 
alccepted  if  submitted  via  e-mail  or  the 
Internet. 

Copies  of  the  Draft  2003  Amendment 
to  the  Environmental  Assessment  (EA) 
prepared  for  the  2003/2004 
Experimental  lonah  Crab  Fishery  in 
Exclusive  Economic  Zone  (EEZ) 
Nearshore  Lobster  Management  Area  1, 
SB  well  as  the  May  2002  environmental 
assessment  that  it  amends  are  available 
from  the  Northeast  Regional  Office  at 
the  same  address. 

FOR  FURTHER  rNFORMATION  CONTACT: 
Bonnie  Van  Pelt,  Fishery  Policy 
Analyst,  978-281-9244. 
SUPPLEMErfTARY  INFORMATION:  NMFS 
announces  that  the  Regional 
Administrator  intends  to  issue  EFPs  to 
allow  up  to  100  commercial  lobster 
vessels  to  use  up  to  200  modified  lobster 
traps  per  vessel  to  target  Jonah  crabs 
[Cancer  borealis)  within  the  EEZ  portion 
of  Nearshore  Lobster  Management  Area 
1  (NLMAl).  The  EFPs  would  facilitate 
the  collection  of  data  on  modified 
lobster  trap  designs  (side-entry  and  top- 
entry)  to  establish  acceptable  lobster 
bycatch  thresholds  and  allow  for  the 
development  of  an  exempted,  species- 
specific  Jonah  crab  trap.  Specifically, 
the  EFPs  would  allow  these  vessels  to 
fish  200  traps  above  their  800-trap 
allocation  and  exempt  them  from  the 
lobster  fishery  regulations  at  50  CFR 
part  697:  (1)  Permit,  tagging,  and  trap 
limit  requirements  under  §  697.4(a)  and 
[6).  and  §  697.19(a)(2)  and  (c);  (2) 


temporary  possession  of  lobster  less 
than  the  minimum  carapace  size 
specified  at  §  697.20(b)(1)  and  (2)  for 
data  collection  purposes;  (3)  trap  tag 
identification  requirements  at 
§  697.21(a)(2);  and  (4)  deployment  and 
gear  configuration  requirements  at 
§  697.21(b)(2). 

The  MEDMR  submitted  a  request  for 
a  renewal  of  the  2002/2003  Jonah  crab 
experiment  on  March  10,  2003.  ' 

Additional  information  and  data 
required  to  supplement  the  application 
was  received  on  June  10,  2003.  The 
original  application  anticipated  the 
need  for  2  additional  years  beyond  the 
first  year  in  order  to  gauge  the 
effectiveness  of  the  gear  modifications    • 
and  collect  the  data  necessary  to 
support  a  potential  permanent 
exemption  to  the  lobster  gear 
regulations.  Along  with  the  bycatch 
reduction  objective,  complementary 
goals  of  the  EFP  would  be  to:  (1) 
contribute  to  the  development  of  year- 
round  Jonah  crab  markets;  (2)  provide 
additional  economic  opportunities  for 
lobster  and  crab  fishermen  who  are 
currently  being  held  to  a  maximum  trap 
limit;  and  (3)  provide  important 
biological  and  demographic  data  on  the 
Jonah  crab  resource,  thus  contributing  to 
baseline  information  on  the  Jonah  crab 
life  cycle  and  population  structxu-e. 

The  proposed  experimental  fishery 
would  take  place  from  September  15, 
2003,  to  September  15,  2004,  in  the  EEZ 
portion  of  NLMAl  described  at  50  CFR 
697.18(a)(1).  The  proposed  EFP  would 
require  that  the  experimental  gear 
employ  escape  vents  that  are  larger  (and 
in  greater  numbers)  than  standard 
lobster  traps.  The  side-  and  top-entry 
trap  dimensions  would  be  the  same  as 
that  which  was  authorized  for  the  initial 
EFP. 

Comparing  the  top-entry,  side-entry, 
and  standard  lobster  trap  designs,  the 
MEDMR  logbook  data  thus  far  suggest 
that  a  modified  side-entry  trap  may  be 
the  best  design  for  targeting  Jonah  crabs 
with  negligible  lobster  bycatch  (and 
other  regulated  species),  indicating  that 
the  proposed  experimental  traps  are 
extremely  selective  for  the  targeted 
species.  There  were  88  sublegal  and  17 
legal  lobster  caught  in  3,360  side-entry 
trap  hauls  (3,900  total  experimental  trap 
hauls  thus  far).  All  lobster  bycatch  was 
returned  to  the  sea  alive.  The  catch  of 
Jonah  crabs  under  the  EFP  was  small 
when  contrasted  with  Maine  landings  in 
the  crab  fishery  as  a  whole 
(approximately  36,000  lb  (7257  kg)  of 
Jonah  crabs  caught  xmder  the  EFP  with 
9.5  million  lb  (4309  mt)  caught  overall- 
-0.4  percent  of  the  total  landings). 

AD  lobsters  caught  incidentmly  to  the 
catch  of  Jonah  crabs,  as  well  as  all  crabs 


smaller  than  the  MEDMR  miniTnnm  size 
of  5  inch  (127  mm)  carapace  width,  and 
all  other  bycatch,  would  continue  to  be 
returned  to  the  sea  promptly  after  data 
collection.  The  MEDMR  remains 
committed  to  providing  the  same  level 
of  observer  coverage  as  in  the  previous 
year's  experiment  (2  trips  per  month). 
Observer  data  would  continue  to 
complement  the  information  collected 
by  participants  through  the  MEDMR- 
supplied  logbooks,  along  with  detailed 
fisheries  information  (e.g.,  bycatch 
information,  molt  condition,  etc.). 

The  August  13,  2002,  Biological 
Opinion  on  the  Jonah  crab  EFP  analyzed 
impacts  on  protected  resources  over  the 
anticipated  time  frame  of  the 
experiment  (1  year  initially  and  renewal 
for  2  additional  years).  The  Reasonable 
and  Prudent  Alternative  (RPA)  that  was 
developed  for  this  fishery  as  a  result  of 
the  consultation  (neutrally  buoyant  line 
on  all  experimental  traps  during  the 
June-October  time  frame)  wOuld  remain 
in  effect  during  the  2003/2004  EFP.  As 
was  the  case  previously,  EFP 
participants  would  be  required  to 
comply  with  the  Atlantic  Large  Whale 
Take  Reduction  Plan  requirements  in 
effect  at  the  time  of  the  experiment.  The 
2002/2003  EFP  had  the  potential  to 
deploy  2,000  additional  vertical  lines, 
assuming  an  additional  20,000  traps 
(200  traps  x  100  participants)  with  a  10- 
trap  minimum  per  vertical  line.  In 
2002-2003,  actual  participation  levels 
were  15  percent  of  the  authorized 
maximum  and  the  number  of  traps  set 
per  fisher  ranged  from  20-100 
experimental  traps.  No  interactions  with 
protected  species  or  marine  mammals 
were  reported  during  the  2002/2003 
EFP.  The  proposed  EFP  would  not 
represent  a  change  or  redistribution  of 
effort,  therefore  further  consultation  is 
not  necessary. 

The  EA  prepared  for  the  2002  Jonah 
crab  EFP  concluded  that  the  activities 
conducted  imder  the  2002/2003  EFP 
were  consistent  with  the  goals  and 
objectives  of  the  lobster  fishery  under 
the  ACFCMA  and  would  have  no 
negative  environmental  impacts 
including  impacts  to  essential  fish 
habitat,  marine  mammals,  and  protected 
species.  The  draft  2003  Amendment  to 
the  2002  EA  makes  a  preliminary 
determination  that  the  proposed 
experimental  fishery,  including 
cumulative  effects,  would  not 
significantly  affect  the  quality  of  the 
hiunan  environment. 

Based  on  the  results  of  the  EFPs,  this 
action  may  lead  to  future  rulemaking. 

Authority:  Authority:  16  U.S.C.  1801  et 
seq. 
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Dated:  July  3.  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fistteries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17380  Filed  7-8-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

July  3,  2003. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s}  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Office  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  PamelaBeverly_ 
OlRASubmission@OMB.EOP.  GOV  or 
fax  (202)  395-5806  and  to  Departmental 
Clearance  Office,  USDA,  OCIO,  Mail 
Stop  7602,  Washington,  DC  20250- 
7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
within  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  be  calling  (202)  720-8681. 

jAn  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
imless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
peirsons  are  not  required  to  respond.to 


the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Agricultural  Research  Service 

Title:  Suggestions  for  changes  to  NAL 
Agricultural  Thesaurus  Form. 

OMB  Control  Number:  0518— New. 

Summary  of  Collection:  The  National 
Agricultural  Thesaurus  is  a  publication 
of  the  National  Agricultm^  Library 
(NAL).  The  proposed  "Proposal  Form" 
is  an  instrument  by  which  NAL 
thesaurus  staff  may  receive  feedback 
.  from  online  users  of  the  thesaurus. 
Users  may  suggest  additions  or  other 
changes  to  the  thesaurus.  The  thesaimis 
staff  will  review  each  suggestion  via  a 
Proposal  Review  Board  and  provide 
feedback  to  the  user. 

Need  and  Use  of  the  Information: 
Information  to  be  submitted  includes, 
user  contact  information  (name, 
affiliation,  email,  phone),  the  proposed 
changes  to  the  thesaurus,  the  field  of 
study  or  subject  area  of  the  term  being 
proposed,  justification  for  the  change, 
and  any  reference  material  which  the 
user  would  like  to  provide  as 
backg]:ound  information.  The 
information  collected  will  help  NAL 
thesaiuiis  staff  to  make  improvements  to 
the  content  and  organization  of  the 
thesaurus.  Failure  of  the  NAL  thesaurus 
staff  to  collect  this  information  would 
significantly  inhibit  public  relations 
with  their  users. 

Description  of  Respondents:  Ffideral 
Government;  Not-for-profit  institutions; 
Business  or  other  for-profit;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  250. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  42. 

Agricultural  Research  Service 

Title:  Electronic  Mailing  List. 
Subscription  Form —  Nutrition  and 
Food  Safety. 

OMB  Control  Number:  0518-New. 

Summary  of  Collection:  The  National 
Agricultural  Library's  Food  Information 
Team  (FIT)  currently  maintains  several 
on-line  discussion  groups.  The 
proposed  "Electronic  Mailing  List 
Subscription  Form"  would  give 
individuals  working  in  the  area  of 
nutrition  and  food  safety  an  opportunity 
to  participate  in  these  groups.  Data 
collected  using  this  form  will  help  FIT 
determine  a  person's  eligibility  to 
participate  in  these  discussion  groups. 


The  authority  for  the  National 
Agricultiu-al  Library  (NAL)  to  collect 
this  information  is  contained  in  the 
CFR,  Title  7,  Volume  1 ,  Part  2,  and 
Subpart  K,  Sec.  2.65  (92). 

Need  and  Use  of  the  Information: 
NAL  vnU  collect  the  name,  email 
address,  job  title,  job  location,  mailing 
address  and  telephone  number  in  order 
to  approve  subscription  for  nutrition 
and  food  safety  on-line  discussion 
groups.  Failure  to  collect  this  informatin 
would  inhibit  NAL's  abiUty  to  provide 
subscription  services  to  these  (hscussion 
groups. 

Description  of  Respondents:  State, 
Local  and  Tribad  Government; 
Individuals  or  households;  Federal 
Government. 

Number  of  Responses:  1.000.' 

Frequency  of  Responses:  Reporting : 
Monthly;  Annually. 

Total  Burden  Hours:  17. 

Farm  Service  Agency 

Title:  Payment  Eligibility /Limitation 
Determinations  Under  the  Noninsured 
Crop  Disaster  Assistance  Program. 

OMB  Control  Number:  0560-0096. 

Summary  of  Collection:  The  Farm 
Service  Agency  (FSA)  administers 
certain  farm  programs  in  which  the 
payments  are  subject  and  not  subject  to 
the  established  payment  limitations. 
The  Farm  Security  and  Rural 
Investment  Act  of  2002  amended  the 
provisions  of  the  Food  Security  Act  of 
1985  to  provide  for  a  $40,000  limitation 
per  crop  year  on  the  direct  payments; 
$65,000  per  crop  year  on  counter- 
cyclical payments,  $75,000  per  crop 
year  on  the  amount  of  marketing  loan 
gains  and  loan  deficiency  payments  a 
person  may  receive;  and  apply  the 
payment  eligibility  provisions  of  the 
1985  Act  to  payments  made  under  the 
direct  and  counter-cyclical  payment 
program  contract,  marketing  loan  gains 
and  loan  deficiency  pa)anents.  All 
program  participants  must  provide 
certain  information  concerning  their 
farming  operations  for  FSA  to  determine 
both  the  eligibility  for  payment  and  the 
niunber  of  "persons"  for  the  application 
of  the  payment  limitation  required  for 
the  respective  program.  Information  is 
captured  on  different  forms  depending 
upon  the  nature  and  the  type  of  program 
participant's  farming  operation. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  determine 
the  eligibility  for  payment  and  the 
number  of  "persons"  for  the  application 
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of  the  payment  limitation  required  for 
the  respective  program.  Without  the 
date,  FSA  cannot  determine  whether  the 
individual  or  the  entity  requesting 
program  benefits  is  eligible  and  or  in 
compliance  with  the  statutory  and 
regulatory  requirements  of  payment 
eligibility  and  payment  limitation.  FSA 
and  the  National  Appeals  Division  also 
use  the  information  on  review  in  the 
event  an  appeal  is  filed  by  the  producer 
regarding  any  of  the  determinations. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit. 

Number  of  Respondents:  123.000. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Other  (as  needed). 

Total  Burden  Hours:  237,871. 

Farm  Service  Agency 

Title:  End-Use  Certificate  Program. 

OMB  Control  Number:  0560-0151. 

Summary  of  Collection:  Public  Law 
103-181,  Section  321(f)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  mandates  that  the 
Secretary  of  Agriculture  shall 
implement,  in  coordination  with  the 
Commissioner  of  Customs  and  Border 
Protections,  a  program  requiring  that 
end-use  certificates  be  included  in  the 
documentation  covering  the  entry  into 
the  United  States  of  any  wheat 
originating  from  Canada.  The  end-use 
certificate  program  was  designed  to 
ensure  that  Canadian  wheat  does  not 
benefit  from  USDA  or  CCC-assisted 
export  programs. 

Need  and  Use  of  the  Information:  The 
information  collected  on  the  end-use 
certificate  is  used  in  conjunction  with 
USDA's  domestic  origin  compliance 
review  process  during  quarterly  audits 
of  contractors  involved  in  foreign  food 
assistance  programs.  The  form  FSA-750 
"End-Use  Certificate  for  Wheat"  is  used 
by  approximately  200  importers  of 
Canadian  wheat  to  report  entry  into  the 
United  States.  Form  FSA-751,  "Wheat 
Consumption  and  Resale  Report"  is 
used  by  millers  and  exporters  to  report 
final  disposition  of  Canadian  wheat  in 
the  U.S. 

Description  of  Respondents:  Business 
or  other  for-profit;  Federal  Government. 

Number  of  Respondents:  421. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Quarterly. 

Total  Burden  Hours:  4,520. 

Farm  Service  Agency 

Title:  Highly  Erodible  Land 
Conservation  and  Wetland  Conservation 
(7CFRPartl2). 

OMB  Control  Number:  0560-0185. 

Summary  of  Collection:  The  Food 
Security  Act  of  1985  as  amended  by  the 
Federal  Agriculture  Conservation  and 


Trade  Act  of  1990  and  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (the  1996  Act),  and  the 
Agricultural  Assistance  Act  of  2003  (the 
2003  Act)  provides  that  any  person  who 
produces  an  agricultural  commodity  on 
a  field  that  is  predominately  highly 
erodible,  convetts  wetland,  or  plants  an 
agricultural  commodity  on  converted 
wetland  after  December  23,  1985,  shall 
be  ineligible  for  certain  program 
benefits.  These  provisions  are  an 
attempt  to  preserve  the  nation's  wetland 
and  to  reduce  the  rate  at  which  the 
conversion  of  highly  erodible  land 
occurs  which  contributes  to  the  national 
erosion  problem.  In  order  to  ensure  that 
persons  who  request  benefits  subject  to 
the  conservation  restrictions  get 
technical  assistance  needed  and  are 
informed  regarding  the  compliance 
requirements  on  their  land,  the  Farm 
Service  Agency  (FSA)  collects 
information  using  several  forms  from 
producers  with  regard  to  their  financial 
activities  on  their  land  that  could  affect 
their  eligibility  for  requested  USDA 
Jjenefits. 

Need  and  Use  of  the  Information: 
Information  must  be  collected  from 
producers  to  certify  that  they  intend  to 
comply  with  the  conservation 
requirements  on  their  land  to  maintain 
their  eligibility.  Additional,  information 
may  be  collected  if  producers  request 
that  certain  activities  be  exempt  from 
provisions  of  the  statute  in  order  to 
evaluate  whether  the  exempted 
conditions  will  be  met.  The  collection  of 
information  allows  the  FSA  county 
employees  to  perform  the  necessary 
compliance  checks  and  fulfill  USDA's 
objectives  towards  preserving  wetlands 
and  reducing  erosion. 

Description  of  Respondents:  Farms; 
Individuals  or  households. 

Number  of  Respondents:  200,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  251,153. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Importation  of  Animal  & 
Poultry,  Animal/Poultry  Products, 
Certain  Animal  Embr>os,  Semen,  and 
Zoological  Animals. 

OAfB  Control  Number:  0579-0040. 

Summary  of  Collection:  Title  21 
U.S.C.  authorizes  sections  111,  114, 
114a,  114-1,  115,  120,  121,  125.  126, 
134a,  134f,  and  134g  of  21  U.S.C.  These 
authorities  permit  the  Secretary  to 
prevent,  control  and  eliminate  domestic 
diseases  such  as  brucellosis  and 
tuberculosis,  as  well  as  to  take  actions 
to  prevent  and  to  manage  exotic 
diseases  such  as  foot-and-mouth  disease 
and  rinderpest.  Disease  prevention  is 


the  most  effective  method  for  • 

maintaining  a  healthy  animal 
population  and  enhancing  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  ability  to  compete  in  exporting 
animals  and  animal  products.  To  fulfill 
this  mission  APHIS  must  collect 
pertinent  information  from  those 
individuals  who  import  animals  and 
poultry,  animal  products,  zoological 
animals,  or  animal  germplasm  into  the 
United  States.  APHIS  will  collect 
information  using  several  forms. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  from 
foreign  animal  health  authorities 
seeking  to  engage  in  the  regionalization 
process.  The  information  includes  such 
data  as  the  last  reported  outbreak  of  a 
given  animal  disease  in  the  region,  the 
trading  practices  engaged  in  by  the 
region,  and  the  intensity  of  the  disease 
surveillance  activities  occurring  in  the 
region.  This  vital  information  helps 
APHIS  to  ensure  that  these  imports  pose 
a  negligible  risk  of  introducing  exotic 
animal  diseases  into  the  United  States. 
If  the  information  was  not  collected,  it 
would  cripple  or  destroy  APHIS  ability 
to  protect  the  United  States  from  exotic 
animal  disease  incursions. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 

Number  of  Respondents:  l&9,921. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  64.870. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Federal  Plant  Pest  and  Noxious 
Weeds  Regulations. 

OMB  Control  Number:  0579-0054. 

Summary  of  Collection:  The  Plant 
Protection  and  Quarantine  Program  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS).  United  States 
Department  of  Agriculture  is 
responsible  for  preventing  plant  pests 
and  noxious  weeds  from  entering  the 
United  States,  preventing  the  spread  of 
pests  and  weeds  not  widely  distributed 
in  the  United  States,  and  eradicating 
those  imported  pests  and  weeds  when 
eradication  is  feasible.  APHIS  will 
collect  information  using  several  forms. 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
evaluate  the  risk  associated  with  the 
proposed  movement  of  plant  pest 
noxious  weeds,  and  soil.  APHIS  will 
also  collect  information  to  monitor 
operations  at  facility  to  ensure  permit 
conditions  are  being  met.  The 
information  is  used  to  determine 
whether  a  permit  can  be  issued,  and 
also  to  develop  risk-mitigating 
conditions  for  the  proposed  movement. 
U  the  information  were  not  collected. 
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APHIS  ability  to  protect  the  United 
States  from  a  plant  pest  or  noxious  weed 
incursion  would  be  significantly 
compromised. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Federal  Government;  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  39,962. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Rurden  Hours:  38,133. 


Animal  and  Plant  Health  Inspection 
Service 

Title:  Animal  Welfare  Act,  Part  3. 

OMB  Control  Number:  0579-0093. 

Summary  of  Collection:  The 
Laboratory  Animal  Welfare  Act  (AWA) 
(Public  Law  890544)  enacted  August  24, 
1966,  required  the  U.S.  Department  of 
Agriculture,  (USDA),  to  regulate  the 
humane  care  and  handling  of  dog,  and 
nonhuman  primates.  The  legislation 
was  the  result  of  extensive  demand  by 
of^anized  animal  welfare  groups  and 
private  citizens  requesting  a  Federal  law 
covering  the  transportation,  care,  and 
handling  of  laboratory  animals.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS),  Animal  Care  (AC)  has 
the  responsibility  to  enforce  the  Animal 

aelfare  Act  (7  U.S.C.  2131-2156)  and 
e  provisions  of  9  CFR,  Subchapter  A, 
liich  implements  the  Animal  Welfare 
Act. 

\Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to  insure 
that  animal  used  in  research  facilities  or 
exhibition  purposes  are  provided 
himiane  care  and  treatment.  The 
information  is  used  to  ensine  those 
dealers,  exhibitors,  research  facilities, 
carriers,  etc.,  are  in  compliance  with  the 
Animal  Welfare  Act  and  regulations  and 
standards  promulgated  imder  this 
authority  of  the  Act. 

iVescription  of  Respondents:  Business 
ml  other  for-profit;  Not  for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  5,000. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

\Total  Burden  Hours:  34,918. 

Animal  and  Plant  Health  Inspection 
Service 

Tjf7e:  Conifer  Solid  Wood  Packing 
Material  to  China,  Export  Certification. 

OMB  Control  Number:  0579-0147. 

Summary  of  Collection:  The  Plant 
Protection  and  Quarantine  Program  of 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS),  United  States 
Department  of  Agriculture  is 
responsible  for  preventing  plant 
diseases  or  insect  pests  from  entering 
the  United  States,  preventing  the  spread 


of  pests  not  widely  distributed  in  the 
United  States,  and  eradicating  those 
imported  pests  and  weeds  when 
eradication  is  feasible.  The  Federal 
Plant  Pest  Act  authorizes  the 
Department  to  carry  out  this  mission. 
APHIS  provides  export  certification 
services  to  assure  other  countries  that 
the  plants  and  plant  products  (as  well 
as  associated  packing  materials)  they  are 
receiving  irom  the  United  States  are  free 
of  prohibited  (or  regidated)  plant 
diseases  and  insect  pest.  Effective 
January  1,  2000,  the  government  of 
China  requires  goods  from  the  United 
States  to  be  accompanied  by  either  a 
statement  from  the  exporter  that  the 
shipment  does  not  contain  any  softwood 
(conifer)  packing  materials,  or  by  an 
APHIS-issued  certificate  certifying  that 
the  conifer  packing  materials  in  the 
shipment  have  been  heat  treated  by 
being  subjected  to  a  minimum  core 
temperature  of  56  degrees  Celsius  for  30 
minutes.  APHIS  will  collect  information 
using  form  PPQ  553,  "Certificate  of  Heat 
Treatment." 

Need  and  Use  of  the  Information: 
APHIS  will  collect  the  names  and 
address  of  the  exporter  and  the 
consignee  and  a  description  of  the 
consigimient.  APHIS  will  also  collect 
information  certifying  that  heat 
treatment  has  been  performed,  as  well 
as  the  actual  certification.  The 
information  is  needed  to  assure  China 
that  conifer  packing  materials  from  the 
United  States  do  not  harbor  insect  pests 
such  as  the  pine  wood  nematode.  If  the 
information  is  not  collected,  this  would 
cause  China  to  refuse  any  shipments 
from  the  United  States  that  contained 
conifer  packing  materials. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  6,500. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  2,808. 

Animal  and  Plant  Health  Inspection 
Service 

Title:  Field  Testing  of  Plants 
Engineered  to  Produce  Pharmaceutical 
and  Industrial  Compounds. 

OMB  Control  Number:  0579-0216. 

Summary  of  Collection:  Under  the 
authority  of  the  Plant  Protection  Act  (7 
U.S.C.  7701-7772),  the  Secretary  of 
Agriculture  has  delegated  to  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  the 
authority  to  regulate  the  introduction 
(importation,  interstate  movement  or 
release  into  the  enviromnent)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering. 


where  any  such  organism  may  be  a 
plant  pest  or  that  there  is  reason  to 
beheve  are  plant  pests  (7  CFR  Parts  330 
and  340,  Plant  Pest;  hitroduction  of 
Genetically  Engineered  Organisms  or 
Products).  Since  the  inception  of  the 
biotechnology  regulator>'  program  in 
USDA.  APHIS  in  1987  with  the 
publication  of  7  CFR  Parts  330  and  340 
thousands  of  field  tests  have  been 
performed  safely  with  plant  engineered 
to  contain  agronomic  improvement 
traits  such  as  resistance  to  disease,  pests 
or  tolerance  to  specific  herbicides. 
APHIS  will  collect  information  through 
permitting  procedures  defined  in  the 
permit  application  APHIS  Form  2000, 
"Application  for  Permit  or  Courtesy 
Permit  Under  7  CFR  340." 

Need  and  Use  of  the  Information: 
APHIS  will  collect  information  to 
monitor,  audit  and  verify  compliance 
with  more  stringent  permitting 
conditions  for  pharmaceutical 
manufacturing  plants  traits.  APHIS  will 
also  collect  information  to  ensure  that 
no  volimteers  or  regulated  material  is 
allowed  to  remain  to  be  disseminated 
into  the  envirormient.  Without  the 
required  information,  APHIS  could  not 
carry  out  its  mission  to  prevent  the 
introduction  or  dissemination  of  plant 
pests  in  the  United  States. 

Description  of  Respondents:  Business 
or  other  for-profit;  Not-for-profit 
institutions. 

Number  of  Respondents:  12. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  804. 

Food  and  Nutrition  Service 

Title:  Summer  Food  Service  Program 
Claim  for  Reimbursement. 

OMB  Control  Number:  0584-0041. 

Summary  of  Collection:  The  Simimer 
Food  Service  Program  Claim  for 
Reimbursement  Form  is  used  to  collect 
meal  and  cost  data  from  sponsors  to 
determine  the  reimbursement 
entitlement  for  meals  served.  The  form 
is  sent  to  the  Food  and  Nutrition 
Service's  (FNS)  Regional  Offices  where 
it  is  entered  into  a  computerized 
payment  system.  The  payment  system 
computes  earnings  to  date  and  the 
number  of  meals  to  date  and  generates 
payments  for  the  amount  of  earnings  in 
excess  of  prior  advance  and  claim 
payments.  To  fulfill  the  earned 
reimbursement  requirements  set  forth  in 
the  Summer  Food  Service  Program 
Regulation  issued  by  the  Secretary  of 
Agriculture  (7  CFR  225.9),  the  meal  and 
cost  data  must  be  collected  on  the  FNS- 
143  claim  form. 

Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  manage, 
plan,  evaluate,  and  account  for 
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government  resources.  The  reports  and 
records  are  required  to  ensiue  the 
proper  and  judicious  use  of  public 
funds.  If  the  information  is  not  collected 
on  the  claim  form,  the  sponsor  could 
not  receive  reimbursement. 

Description  of  Respondents:  Not-for- 
profit;  institutions;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  212. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Other 
(Summer). 

Total  Burden  Hours:  610. 

Food  and  Nutrition  Service 

Title:  Coupon  Account  and 
Destruction  Report. 

OMB  Control  Number:  0584-0053. 

Summary  of  Collection:  Section  7  of 
the  Food  Stamp  Act  of  1977,  requires 
the  Secretary  to  develop  aporopriate 
.  procedures  for  determining  and 
monitoring  the  amount  of  food  coupon 
inventories  maintained  by  State 
agencies  for  the  Food  Stamp  Program. 
The  Food  and  Nutrition  Service  (FNS) 
administers  and  Food  Stamp  Program 
on  behalf  of  the  Secretary  of  Agriculture 
and  issues  regulations  which  ensure  the 
proper  control  and  accounting  for  food 
stamp  coupons  that  are  no  longer 
usable.  Form  FNS-471  is  used  by  FNS 
to  obtain  consistent  documentation  from 
State  agencies  to  account  for  unusable 
coupons  as  well  as  coupons  destroyed. 

Need  and  Use  of  the  Information:  FNS 
uses  the  information  gathered  through 
monthly  submissions  of  the  FNS-471  to 
substantiate  benefit  de-obligations 
reported  by  State  agencies,  reconcile 
coupon  inventory  reports,  and 
determine  benefits  returned  as  payment 
on  claims. 

,     Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Federal 
Government. 
Number  of  Respondents:  3,896. 
Frequency  of  Responses:  Reporting: 
Monthly. 

Total  Burden  Hours:  5,474. 

Food  and  Nutrition  Service 

.    Title:  WIG  Federal  and  State 
Agreement. 

OMB  Control  Number:  0584-0332. 

Summary  of  Collection:  The  Women, 
Infants,  and  Children  (WIG)  and  the 
Fanners'  Market  Nutrition  Program 
(FMNP)  are  carried  out  by  the  U.S. 
Department  of  Agriculture  under 
Section  17  of  the  Ghild  Nutrition  Act 
(GNA)  of  1966,  as  amended.  Form  FNS- 
399  is  the  agreement  between  USDA 
and  the  State  agency.  The  agreement 
empowers  USDA  to  release  funds  to  the 
State  agency  to  operate  the  Women, 
Infants  and  Children  (WIG)  Program  or 
the  Farmers'  Market  Nutrition  Program 
(FMNP). 


Need  and  Use  of  the  Information:  FNS 
will  collect  information  to  authorize 
payment  of  cash  grants  to  State 
agencies,  which  operate  the  program 
locally  through  nonprofit  organizations 
and  must  ensure  coordination  of  the 
Program  among  the  appropriate  agencies 
and  organizations.  Each  FMNP  or  WIG 
State  agency  desiring  to  administer  the 
program  shall  annually  enter  into  a 
written  agreement  with  USDA  for 
administration  of  the  program  in  the 
jurisdiction  of  the  State  agency.  If  the 
information  is  not  collected.  Federal 
funds  cannot  be  provided  to  the  State 
agency  without  a  signed  agreement. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government. 

Number  of  Respondents:  101. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Annually. 

Total  Burden  Hours:  25. 

Food  and  Nutrition  Service 

Title:  Supplemental  Form  for 
Collecting  Taxpayer  Identifying 
Numbers. 

OMB  Control  Number:  0584-0501. 
Surrunary  of  Collection:  Section 
3100(y)  of  the  Debt  Collection 
Improvement  Act  of  1996  (Public  Law 
104-134)  requires  all  Federal  agencies 
to  obtain  taxpayer  identifying  numbers 
(TINs)  from  all  individuals  and  entities 
they  do  business  with,  and  to  furnish 
the  TIN  whenever  a  request  for  pajrment 
is  submitted  to  Federal  payment 
officials.  A  taxpayer  identifying  number 
can  be  either  a  Social  Security  Number 
or  an  Employer  Identification  Number. 
The  Food  and  Nutrition  Service  vyrill 
collect  information  using  form  FNS- 
711. 

Need  and  Use  of  the  Information:  FNS 
will  collect  taxpayer  identify  nimibers 
fit)m  individuals  and  entities  receiving 
payments  directly  bora  the  agency 
under  any  of  the  various  nutrition  and 
nutrition  education  programs.  The 
information  will  be  collected  at  the  time 
of  program  application  and  will  only  be 
collected  once  unless  an  entity  renews 
its  application  or  reapplies  for  program 
participation.  If  the  information  is  not 
collected.  FNS  would  be  unable  to 
include  taxpayer  identifying  numbers 
with  each  certified  request  for  payment. 

Description  of  Respondents:  Business 
or  other  for-profit;  Individuals  or 
households;  Not-for-profit  institutions. 

Number  of  Respondents:  800. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Other  (At  time  of  app.) 

Total  Burden  Hours:  66. 

Rural  Housing  Service 

Title:  7  GFR  1942-A,  Community 
Facility  Loans. 
OMB  Control  Number:  0575-0015. 


Summary  of  Collection:  The  Rural 
Housing  Service  (RUS)  is  a  credit 
agency  within  the  Riu^l  Development 
(RD)  mission  area  of  the  U.S. 
Department  of  Agriculture  (USDA).  The 
Community  Programs  Division  of  the 
RHS  administers  the  Community 
Facilities  program  under  7  GFR  Part 
1942,  Subpart  A.  Rural  Development 
provides  loan  and  grant  funds  through 
the  Gommimity  Facilities  program  to 
finance  many  types  of  projects  varying 
in  size  and  complexity,  from  large 
geiieral  hospitals  to  small  fire  trucks. 
The  facilities  financed  are  designed  to 
promote  the  development  of  rural 
communities  by  providing  the 
infrastructure  necessary  to  attract 
residents  and  rural  jobs. 

Need  and  Use  of  the  Information: 
RHS'  field  offices  will  collect 
information  from  applicants/borrowers 
to  determine  applicant/borrower 
eligibility,  project  feasibility,  and  to 
ensure  borrowers  operate  on  a  sound 
basis  and  use  loan  and  grant  funds  for 
authorized  purposes.  Failure  to  collect 
proper  information  could  result  in 
improper  determinations  of  eligibility, 
improper  use  of  funds,  and/or  imsound 
loans. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
Government. 
Number  of  Respondents:  3,231. 
Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 
Total  Burden  Hours:  51,441. 

Rural  Utilities  Service 

Title:  Certification  of  Authority. 

OMB  Control  Number:  0572-0074. 

Summary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  is  a  credit  agency 
that  makes  mortgage  loans  and  loan 
guarantees  to  finance  electric, 
teleconununications,  and  water  and 
waste  facilities  in  rural  areas.  Riu-al 
Electrification  Act  of  1936,  7  U.S.C.  901 
et  seq,  as  amended,  (RE  Act)  gives 
authorization  to  the  Secretary  to  make    . 
loans  for  rural  electrification  for  the 
purpose  of  furnishing  and  improving 
electric  and  telephone  service  in  rural 
areas.  RUS  will  manage  the  loan 
programs  as  prescribed  by  Office  of 
Management  and  Budget  (OMB) 
Circular  A-129,  Policies  for  Federal 
Credit  Programs  and  Non-Tax 
Receivables,  which  states  that  agencies 
must,  based  on  a  review  of  a  loan 
application,  determine  that  an  applicant 
complies  with  statutory,  regulatory,  and 
administrative  eligibility  requirements 
for  loan  assistance.  A  major  factor  in 
managing  loan  programs  is  controlling 
the  advancement  of  funds.  RUS  Form 
675,  Certificate  of  Authority,  allows  this 
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coDtrol  to  be  achieved  by  providing  a 
HBt  of  authorized  signatures  against 
which  signatiires  requesting  funds  are 
compared. 

Need  and  Use  of  the  Infonnation: 
RUS  will  collect  information  to  ensure 
that  only  authorized  representatives  of 
the  borrowers  signs  the  lending 
requisition  form.  Without  the 
information,  RUS  would  not  know  if  the 
request  for  a  loan  advance  was 
legitimate  or  not  and  so  the  potential  for 
waste,  loss,  unauthorized  use,  and 
n^isappropriation  would  be  increased. 
\Description  of  Respondents:  Not-for- 
ptofit  institutions;  Business  or  other  for- 
profit;  State,  Local  or  Tribal 
G  avemment. 

Number  of  Respondents:  625. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  63. 

Rural  Utilities  Service 

\titie:  7  CFR  1717  Subpart  Y, 
Settlement  of  Debt  Owed  by  Electric 
Borrowers. 

\OMB  Control  Number:  0572-0116. 

^Summary  of  Collection:  The  Rural 
Utilities  Service  (RUS)  makes  mortgage 
loans  and  loan  guarantees  to  electric 
systems  to  provide  and  improve  electric 
service  in  rural  areas  pursuant  to  the 
Rural  Electrification  Act  of  1936,  as 
amended  (7  U.S.C.  901  et  seq.)  (RE  Act). 
Only  those  electric  borrowers  that  are 
unable  to  fully  repay  their  debts  to  the 
government  and  who  apply  to  RUS  for 
relief  will  be  affected  by  this  collection 
of  information.  The  information 
collected  will  be  similar  to  that  which 
any  prudent  lender  would  require  to 
determine  whether  debt  settlement  is 
required  and  the  amoimt  of  relief  that  is 
needed. 

Need  and  Use  of  the  Information: 
RUS  will  collect  information  to 
determine  the  need  for  debt  settlement; 
the  amoimt  of  debt  the  borrower  can 
repay;  the  future  scheduling  of  debt 
repayment;  and,  the  range  of 
opportimities  for  enhancing  the  amount 
of  debt  that  can  be  recovered. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit. 

f^umber  of  Respondents:  1. 

Frequency  o/ flesponses;  Reporting: 
On  occasion. 

Total  Burden  Hours:  3,000. 

Rural  Utilities  Service 

Title:  Water  and  Waste  Disposal 
Programs  Guaranteed  Loans. 

OMB  Control  Number:  0572-0121. 

Summary  of  Collection:  The 
Consolidated  Farm  and  Rural 
Development  Act  authorizes  Rural 
Uti  ities  Service  (RUS)  to  make  loans  to 


public  agencies,  nonprofit  corporations, 
and  Indian  tribes  for  the  development  of 
water  and  waste  disposal  facilities 
primarily  servicing  rural  residents  with 
populations  up  to  10,000  residents.  The 
reporting  requirements  to  administer  the 
Waste  and  Water  Disposal  Program 
relate  to  7  CFR  part  1780. 

Need  and  Use  of  the  Information: 
Rural  Development's  field  offices  will 
collect  information  from  applicants/ 
borrowers  and  consultants  to  determine 
eligibility  and  project  feasibility.  The 
information  will  help  to  ensure 
borrowers  operate  on  a  sound  basis  and 
use  loan  funds  for  authorized  purposes. 
There  are  agency  forms  required  as  well 
as  other  requirements  that  involve 
certifications  fi-om  the  borrower, 
lenders,  and  other  parties.  Failure  to 
collect  proper  information  could  result 
in  improper  determinations  of 
eligibility,  use  of  funds  and  or  unsound 
loans. 

Description  of  Respondents:  Biisiness 
or  other  for-profit. 

Number  of  Respondents:  6,000. 

Frequency  o/flespo/jses;  Reporting: 
On  occasion;  Annually;  Recordkeeping. 

Total  Burden  Hours:  132,069. 

Agricultural  Marketing  Service 

Title:  Reporting  Requirements  Under 
Regulations  Governing  Inspection  and 
Grading  Services  of  Manufactured  or 
Processed  Dairy  Products. 

OMB  Control  Number:  0581-0126. 

Summary  of  Collection:  The 
Agricultural  Marketing  Act  (AMA)  of 
1946  (7  U.S.C.  1621-1627),  directs  and 
authorizes  the  Department  to  develop 
standards  of  quality,  condition, 
quantity,  grading  programs,  and  services 
to  enable  a  more  orderly  marketing  of 
agricultural  products.  The  Government, 
industry  and  consumer  will  be  well 
served  if  the  Government  can  help 
insure  that  dairy  products  are  produced 
under  sanitary  conditions  and  that 
buyers  have  the  choice  of  purchasing 
the  quality  of  the  product  they  desire. 
The  dairy  grading  program  is  a 
voluntary  user  fee  program.  In  order  for 
a  voluntary  inspection  program  to 
perform  satisfactorily  with  a  minimum 
of  confusion,  information  must  be 
collected  to  determine  what  services  are 
requested. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  to  identify 
the  product  offered  for  grading,  to 
identify  and  contact  the  individuals 
responsible  for  payment  of  the  grading 
fee  and  to  identify  the  person 
responsible  for  administering  the  grade 
label  program.  The  Agricultiu-e 
Marketing  service  will  use  forms  to 
collect  essential  information  to  carry  out 


and  administer  the  inspection  and 
grading  program. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  400, 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  360. 

Agricultural  Marketing  Service 

Title:  Sweet  Cherries  Grown  in 
Designated  Coimties  in  Washington, 
M.O.  923. 

0\fB  Control  Number:  0581-0214. 

Summary  of  Collection:  The 
Agricultural  Marketing  Service  (AMS) 
has  the  responsibility  for  the  national 
commodity  research  and  promotion 
programs.  The  Agriculture  Marketing 
Agreement  Act  of  1937  was  designed  to 
permit  regiilation  of  certain  agricultural 
commodities  for  the  purpose  of 
providing  orderly  marketing  conditions 
in  interstate  commerce  and  improving 
returns  to  growers.  The  Market  Order 
No.  923  authorizes  the  issuance  of 
grade,  size,  quality,  maturity,  pack, 
container,  inspection  and  reporting 
requirements.  The  order  authorizes  the 
establishment  of  marketing  research  and 
development  projects. 

Need  and  Use  of  the  Information: 
Forms  were  developed  as  a  convenience 
to  persons  who  are  required  to  file 
information  with  the  Committee. 
Handlers  or  receivers  desiring  to  ship  or 
receive  sweet  cherries  for  grading  or 
packing  outside  the  production  area 
must  complete  the  application  forms. 
This  form  is  completed  prior  to 
receiving  any  production  area  sweet    . 
cherries  each  year.  The  handlers  or 
receivers  report  all  Washington  sweet 
cherries  shipped  or  received  for  grading 
or  packing  outside  the  production  area. 

Description  of  Respondents:  Business 
or  other  for-profit;  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  6. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  5. 

Food  and  Nutrition  Service 

Title:  Quality  Control  Review 
Schedule. 

OMB  Control  Number:  0584-0299. 

Summary  of  Collection :  States 
agencies  are  required  to  perform  Quality 
Control  (QC)  review  for  the  Food  Stamp 
Program  (FSP).  The  legislative  basis  for 
the  operation  of  the  QC  system  is 
provided  by  Section  16  of  the  Food 
Stamp  Act  of  1977.  The  FNS-380-1, 
QuaUty  Control  Review  Schedule  is  for 
State  use  to  collect  both  QC  data  and 
case  characteristics  for  the  Food  Stamp 
Program  and  to  serve  as  the 
comprehensive  data  entry  form  for  FSP 
QC  reviews. 
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Need  and  Use  of  the  Information:  The 
Food  and  Nutrition  Service  (FNS)  will 
collect  information  to  monitor  and 
reduce  errors,  develop  policy  strategies 
and  analyze  household  characteristic 
data.  In  addition,  FNS  will  use  the  data 
to  determine  sanctions  and  incentive 
based  on  error  rate  performance,  and  to 
estimate  the  impact  of  some  program 
changes  to  FSP  participation  and  costs 
by  analyzing  the  available  household 
characteristic  data. 

Description  of  Respondents:  State, 
Local,  or  Tribal  Government;  Federal 
Government;  Individuals  or  households. 

Number  of  Respondents:  53. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  Weekly; 
Monthly. 

Total  Burden  Hours:  58,729. 

Sondra  A.  Blakey, 

Departmental  Infonnation  Collection 
Clearance  Officer. 

IFR  Doc.  03-17347  Filed  7-S-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lower  Tucannon  Ecosystem 
Maintenance  Project,  Umatilla  National 
Forest,  Columbia  County,  WA 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  watershed 
restoration  and  ecosystem  maintenance 
actions  in  the  Little  Tucannon  sub- 
watershed  of  the  Upper  Tucannon 
watershed  located  on  the  Umatilla 
National  Forest.  The  Lower  Tucannon 
analysis  area  is  located  approximately 
12  air  miles  southwest  of  Pomeroy, 
Washington.  Proposed  Actions  include: 
landscape  prescribed  fire,  commercial 
timber  harvest,  and  native  plant  species 
re-vegetation  to  promote  and  improve 
ecosystem  sustainability,  reducing  fuels 
to  historic  levels  in  dry  forest  types, 
through  mechanical  methods  and 
prescribed  fire;  move  dry  and  moist 
forest  types,  in  the  analysis  area,  closer 
to  historic  vegetative  stocking  levels  and 
species  composition;  and  conduct  road 
obliteration,  road  reconstruction,  and 
construction  of  temporary  roads.  The 
Proposed  Actions  are  being  considered 
together  because  they  represent  either 
connected  or  ciunulative  actions.  This 
EIS  will  be  consistent  with  the  1990 
Umatilla  National  Forest  Land  and 
Resource  Management  Plan  (Forest 


Plan)  for  the,  which  provides  overall 
guidance  for  forest  management  of  the 
area.  All  activities  associated  with  this 
proposal  will  be  designed  for 
maintenance  or  improvement  of  the 
forest  ecosystems,  watersheds, 
vegetation,  wildlife,  and  fisheries 
resources. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  must  be 
received  by  August  30,  2003. 
ADDRESSES:  Send  written  comments  and 
suggestions  to  Monte  Fujishin,  District 
Ranger,  Pomeroy  Ranger  District,  71 
West  Main,  Pomeroy,  Washington 
99347. 

FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Walker,  Project  Team  Leader, 
Pomeroy  Ranger  District.  Phone:  (509) 
843-1891. 

SUPPLEMENTARY  INFORMATION:  The 
project  area  contains  approximately 
16,300  acres  within  the  Umatilla 
National  Forest  in  Cobunbia  County, 
Washington.  It  encompasses  an  area  of 
the  Upper  Tucannon  watershed  imm. 
San  Sousi  Spring  along  the  Little 
Tucannon  and  Tucannon  Rivers  north 
to  the  National  Forest  Boundary.  Legal 
description  is  as  follows:  portions  of 
Sections  1,  2,  11, 12,  13,  and  14  of 
Township  8  North,  Range  40  East; 
Sections  5  and  6  of  Township  8  North, 
Range  41  East;  Sections  24,  25,  26,  35, 
and  36  of  Township  9  North,  Range  40 
East;  Sections  2,  3,  4,  9-24,  and  26-35 
of  Township  9  North,  Range  41  East, 
W.M.  surveyed.  All  proposed  activities 
are  outside  the  boundaries  of  any 
wilderness  area.  Approximately  7,360 
acres  of  the  analysis  area  are  within 
Inventoried  Roadless  Areas  (Willow 
Springs  (6,100  acres)  and  Meadows 
Creek  (1,250  acres)). 

Purpose  and  Need  for  Action. 
Findings  from  the  Tucannon  Watershed 
Assessment  identify  that  past  fire 
suppression  activities,  selective  harvest, 
and  recent  drought  conditions  have 
contributed  to  the  ongoing  degradation 
of  forest  ecosystem  sustainability  in  the 
watershed.  These  past  activities  and 
climate  conditions  have  transformed  the 
ecosystem  processes  and  altered  stand 
structure,  tree  species  composition,  and 
the  tree  stocking  levels  of  forest  stands 
in  the  watershed  to  non-historic  levels, 
and  have  directly  contributed  to 
increased  fuel  loading.  The  purpose  of 
this  project  is  to  develop  and  analyze  a 
combination  of  actions  that  best 
responds  to  the  recommendations  of  the 
responsible  official  and  the  findings  of 
the  Tucannon  Watershed  Assessment. 
The  need  for  prompt  action  emphasizes 
implementation  of  ecosystem 
management  projects  to  promote 


healthy  watershed  conditions.  To 
promote  ecosystem  based  management 
there  is  a  need  to  provide  direction  to 
encourage  and  sustain  long-term 
vegetation  enhancement,  wildlife  habit 
improvements,  long-term  recreation  use 
planning,  and  the  maintenance  and/or 
improvement  of  sustainable  fish  and 
wildlife  habitat. 

Propose  Action.  The  Proposed  Action 
will  be  consistent  with  the  Forest  Plan, 
as  amended,  which  provides  goals, 
objectives,  standards,  and  guidelines  for 
the  various  activities  and  land 
allocations  on  the  forest.  The  following 
acres  of  various  land  allocations  located 
within  the  analysis  area  will  be  affected: 
A3-Viewshed  1  (54  acres);  A6- 
Developed  Recreation  (7  acres);  Cl- 
Dedicated  Old  Growth  (508  acres);  C3- 
Big  Game  Winter  Range  (8,847  acres); 
C4- Wildlife  Habitat  (4,256  acres);  C5- 
Riparian  and  Wildlife  (523  acres);  C8- 
Grass-Tree  Mosaic  (1,280  acres);  and  E2- 
Timber  and  Big  Game  (775  acres).  The 
total  analysis  area  is  16,251  acres. 
Timber  management  (harvest)  for  the 
project  is  only  proposed  in  management 
area  C3,  C4,  and  E2.  Fuels  treatment  for 
this  project  are  proposed  in  all 
management  allocations.  The  Forest 
Service  proposes  to  reduce  conifer 
stocking  levels  on  approximately  10,000 
acres  of  forested  land  (5,000  acres  of 
which  are  within  roadless)  by  removing 
diseased,  overstocked,  or  high  risk  trees 
through  manual  thinning  and  prescribed 
burning.  Approximately  4,500  (no  acres 
within  roadless)  of  the  above  10,000 
acres  may  be  commercial  thinned, 
yielding  approximately  20  million  board 
feet  of  timber.  Approximately  one  half 
of  these  commercial  acres  would  require 
helicopter  yarding.  Less  than  two  miles 
of  temporary  road  construction  would 
be  needed  to  access  timber  harvest 
areas.  All  temporary  roads  would  be 
obliterated  following  completion  of  sale 
activities.  No  road  construction  or 
reconstruction  is  being  proposed  within 
the  roadless  areas.  An  additional  3.5 
miles  of  existing  roads  that  are  no  longer 
in  use  could  be  obliterated  by  natural  or 
mechanical  methods.  The  obliteration 
method  used  would  be  based  on  site- 
specific  conditions.  Some  of  the 
proposed  road  to  be  obliterated  is 
located  within  the  roadless  areas.  An 
estimated  17.5  miles  of  road 
resurfacing/reconstruction  would  be 
needed  to  haul  timber  and  accomplish 
other  treatments.  This  proposal  also 
includes  prescribed  burning  of  4,500 
acres  within  harvest  units  and  5,500 
acres  of  forested  land  outside  of  harvest 
units.  Approximately  5,000  acres  of 
non-forested  grasslands  are  also 
proposed  for  prescribed  burning. 
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A  primary  result  of  these  activities 
would  be  a  reduction  of  accumulated 
down  fuel  loadings,  which  would 
dramatically  decrease  the  potential  for 
future  high  intensity  wildfires  and 
improve  the  chance  to  keep  fires  that  do 
$tart  to  a  smaller  size.  Furtiiennore,  it 
would  prepare  the  sites  for  regeneration, 
enhance  wildlife  habitat  and  maintain 
forest  health  by  bringing  fuel  levels 
closer  to  historic  levels.  Some  thinning 
of  saplings  would  occiu  to  reduce 
excessive  ladder  fuels  and  lower  the  risk 
pf  crown  fire  and  catastrophic  wildfire 
^hile  allowing  residual  trees  to  grow  at 
A  sustainable  rate.  The  only  ground 
distxu-bing  activity  proposed  is  the 
obliteration  of  3.5  miles  of  existing  road. 
lUdder  fuel  reduction  using  chainsaws 
and  prescribed  fire  is  proposed  for  those 
areas  that  have  become  overgrown  with 
smaller  diameter  trees  thus  creating  a 
fUel  profile  that  acts  as  a  "fire  ladder" 
tb  the  crowns  of  the  dominant  overstory 
trees. 

J  Issues.  The  following  are  the 
reliminary  issues  identified:  Wildlife 
habitat;  Fuels/Catastrophic  Wildfire 
Risk;  Ecosystem  Sustainability;  Air 
Quality;  Water  Quality/Riparian  Habitat; 
Threatened;  Endangered  and  Sensitive 
(TES)  Species;  Road  Management; 
Noxious  Weeds;  Recreation;  and  Urban 
interface.  This  list  will  be  verified, 
expanded,  or  modified  based  on  public 
scoping  and  interdisciplinary  review  of 
this  proposal. 

i  Alternative.  The  Forest  Service  will 
consider  a  full  range  of  alternatives.  One 
of  these  will  be  the  "no  action" 
alternative  in  which  no  active 
management  activities  would  take  place. 
Another  alternative  will  examine 
restoration  involving  no  commercial 
timber  harvest.  Additional  alternatives 
will  examine  varjdng  levels,  locations, 
and  methods  for  the  proposed  activities 
to  achieve  the  proposal's  purposes,  as 
well  as  to  respond  to  the  issues  and 
other  resource  values.  The  Forest 
Service  has  begun  discussions  with  the 
Washington  State  Department  of  Fish 
and  Wildlife  with  the  objective  of 
looking  at  all  watershed  activities  in  a 
concerted  cooperative  process  for 
comprehensive  watershed  restoration 
between't)wnerships . 

Scoping  Process.  PubUc  participation 
will  be  especially  important  at  several 
points  diu-ing  the  analysis,  beginning 
with  the  scoping  process.  Initial  scoping 
began  with  the  project  listing  in  the 
1997  Winter  Edition  of  the  Umatilla 
National  Forest's  Schedule  of  Proposed 
Actions.  A  public  meeting  will  be 
scheduled  for  fall  2003,  to  discuss  the 
project  and  other  meetings  will  be 
scheduled  as  needed.  This 
environmental  analysis  and  decision 


making  process  will  enable  additional 
interested  and  affected  people  to 
participate  and  contribute  to  the  final 
decision.  The  public  is  encouraged  to 
take  part  in  the  process  and  is 
encouraged  to  visit  with  Forest  Service 
officials  at  any  time  during  the  analysis 
and  prior  to  the  decision.  The  Forest 
Service  will  be  seeking  information, 
conunents,  and  assistance  irom  Federal, 
State,  local  agencies,  and  other 
individuals  or  organizations  that  may  be 
interested  in,  or  affected  by  the 
proposal.  This  input  will  be  used  in 
preparation  of  the  draft  EIS. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  The  draft  EIS 
expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  to  the  public  for 
review  February  2004.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  EPA  publishes  the  notice  of 
availability  in  the  Federal  Register.  The 
final  EIS  is  scheduled  to  be  released 
September  2004. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS's  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
mux:,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model.  803 
F.2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc,  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  coiul  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  4  5 -day  comment  period  so  that 
substantive  comments  and  objections 
and  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningful 
consider  and  respond  to  them  in  the 
Final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  Draft  EIS  should  be  as 
specified  as  possible.  It  is  also  helpful 
if  comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draJft  EIS  or  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 


the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  comments  and 
responses  received  during  the  comment 
period  that  pertain  to  the  environmental 
consequences  discussed  at  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  a 
decision  regarding  the  proposal. 

The  Forest  Service  is  the  lead  agency. 
Monte  Fujishin,  Pomeroy  District 
Ranger,  is  the  responsible  official.  The 
responsible  official  will  decide  which,  if 
any,  of  the  proposed  projects  will  be 
implemented.  The  decision  and  reasons 
for  the  decision  will  be  documented  in 
,  the  Record  of  Decision.  That  decision 
will  be  subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 

Dated:  June  27.  2003. 
Jeff  D.  Blackwood, 
Forest  Sufxrvisor. 

(PR  Doc.  03-17300  Filed  7-8-03;  8:45  am) 
BILLING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service  ^ 

Ravalli  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  County  Resource 
Advisory  Committee  will  be  meeting  to 
discuss  projects  for  2003  and 
monitoring  of  2002  projects.  Agenda 
topics  will  include  project  proposal 
submissions  and  a  public  forum 
(question  and  answer  session).  The 
meeting  is  being  held  pursuant  to  the 
authorities  in  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and 
imder  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Pub.  L.  106-393).  The  meeting  is 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on  Jidy 
22,  2003,  6:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  RavaUi  County  Adniinistration 
Building,  215  S.  4th  Street,  Hamilton, 
Montana.  Send  written  comments  to 
Jeanne  Higgins,  District  Ranger, 
Stevensville  Ranger  District.  88  Main 
Street,  Stevensville,  MT  59870,  by 
facsimile  (406)  777-7423,  or 
electronically  to  jmhiggins@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  Officer, 
Phone:  (406)  777-5461. 
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Dated:  July  1,  2003. 
Lesley  W.  Thompson, 

Deputy  Forest  Supervisor. 

(FR  Doc.  03-17309  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Meeting  Notice 

Date  and  Time:  July  15,  2003:  1 
p.m. — 5  p.m. 

Place:  Broadcasting  Board  of 
■Governors,  Room  3321,  330 
Independence  Avenue,  SW., 
Washington,  DC  20237. 

Closed  Meeting:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
■  and  discuss  a  number  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
finstrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
{5  U.S.C.  552b.(c)(2)  and  (6)) 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202) 401-3736. 

«  Dated:  July  7,  2003. 
Carol  Booker, 

Legal  Counsel. 

[FR  Doc.  03-17513  Filed  7-7^3;  1:04  pm] 

BIUJNG  CODE  S230-01-M 


DEPARTMENT  OF  COMMERCE 

Information  and  Communicafions 
Technology;  Business  Development 
Mission 

AGENCY:  Department  of  Commerce. 
action:  Notice. 


summary:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  overseas  Business  Development 


Mission  described  below.  For  a  more 
complete  description  of  the  mission, 
obtain  a  copy  of  the  mission  statement 
from  the  contact  officer  indicated  below. 
Undersecretarial  Business  Development 

Mission,  Belfast,  Northern  Ireland  and 

Dublin,  Republic  of  Ireland, 
•    November  17-21,  2003 

Department  of  Commerce  technology- 
sector  leaders  will  convene  a  senior- 
level  business  development  mission  to 
Belfast,  Northern  Ireland  (N.I.)  and 
Dublin.  Republic  of  Ireland  (R.O.I.).  The 
focus  of  the  mission  will  be  to  help  U.S. 
companies  explore  business 
opportunities  in  both  Northern  Ireland 
and  the  Republic  of  Ireland.  The 
delegation  will  include  approximately 
10-15  U.S.-based  senior  executives  of 
small,  medium  and  large  U.S.  firms 
representing  the  information  and 
communications  technology  (ICT) 
sector. 

Recruitment  closes  on  September  19, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sujata  S.  Millick,  Technology 
Administration,  U.S.  Department  of 
Commerce,  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  telephone 
202-482-6804,  fax  202-219-3310, or 
visit  www.commerce.gov. 
SUPPLEMENTARY  INFORMATION: 

Goals  for  the  Mission 

The  Business  Development  Mission 
will  further  both  U.S.  commercial  policy 
objectives  and  advance  specific  U.S. 
business  interests  in  the  ICT  sector.  It  is 
focused  on:  introducing  U.S.  companies 
to  the  markets  of  Northern  Ireland  and 
the  Republic  of  Ireland  and  promoting 
expanded  conunercial  opportunities  in 
these  areas;  assisting  small  and  new-to- 
market  U.S.  firms  in  evaluating  the  ' 
market  potential  for  their  products  and 
to  gain  an  understanding  of  how  to 
operate  successfully  in  the  markets  of 
Northern  Ireland  and  the  Republic  of 
Ireland;  highlighting  the  accessibility  of 
the  market  and  the  successes  of  U.S. 
businesses  in  the  markets  of  Northern 
Ireland  and  the  Republic  of  Ireland;  and 
fostering  dialogue  between  policy 
makers  and  academics  in  the  technology 
arena  in  the  United  States,  Northern 
Ireland,  and  the  Republic  of  Ireland. 

Scenario  for  the  Mission 

The  Business  Development  Mission 
will  provide  participants  with  exposure 
to  high-level  business  and  government 
contacts  and  an  understan(£ng  of 
market  and  technology  trends  and  the 
commercial  enviromnent  of  Northern 
Ireland  and  the  Republic  of  Ireland.  U.S. 
Embassy  and  U.S.  Consulate  General 
officials  will  provide  detailed  briefings 


on  the  economic,  commercial  and 
political  climates,  and  participants  will 
receive  individual  counseling  on  their 
specific  interests  from  local  U.S. 
Commercial  Service  industry 
specialists.  Meetings  will  be  arranged  as 
appropriate  with  senior  government 
officials  and  potential  business  partners. 
Representational  events  edso  will  be 
organized  to  provide  mission 
participants  with  opportimities  to  meet 
Northern  Ireland's  and  the  Republic  of 
Ireland's  business  and  government 
representatives,  as  well  as  U.S.  business 
people  living  and  working  in  Northern 
freland  and  the  Republic  of  freland. 

The  tentative  trip  itinerary  is  as 
follows: 

Nov  16 — Arrive  Belfast,  Northern 

freland;  evening  events  and  briefing 
Nov  17 — One-on-One  Business  Meetings 

in  Belfast;  group  policy  meetings 
Nov  18 — Business  and  Policy  Meetings 

in  Northern  Ireland;  Travel  to  Dublin, 

Republic  of  Ireland 
Nov  19 — One-on-One  Business 

Meetings,  group  policy  meetings, 

mission  events,  and  briefings  in 

Dublin 

Nov  20— One-on-One  Business 
Meetings,  group  policy  meetings, 
mission  events,  and  briefings  in 
Dublin 

Nov  21— Departure  for  the  United  States 

The  precise  schedule  will  depend  in 
part  on  the  availability  of  local 
government  and  business  officials  and 
the  specific  goals  of  the  mission  ' 

participants. 

Criteria  for  Participation  of  Companies 

Recruitment 

The  recruitment  of  mission  members 
will  be  conducted  in  an  open  and  public 
maimer  utilizing  Commercial  Service 
Export  Assistance  Centers,  International 
Trade  Administration  industry  teams, 
and  Technology  Administration  and 
National  Telecommimications  and 
Information  Administration  teams. 
Promotion  will  include  publication  of 
notice  of  the  event  in  the  Federal 
Register,  dfrect  mailing,  e-mailing, 
broadcast  fax,  press  releases  to 
appropriate  media,  posting  on  the 
Commerce  Department  trade  missions 
calendar — http://www.ita.doc.gov/ 
doctm/tmcal.htmi — and  other  Internet 
websites,  promotion  at  domestic 
exhibitions  and  conferences,  and 
publicized  announcements  through  a 
network  of  business  organizations. 
Companies  will  be  selected  according  to 
the  criteria  set  out  below. 
Approximately  10-15  companies  will  be 
selected. 
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Eligibility 

Participating  companies  must  be 
inoorporated  in  the  United  States.  A 
company  is  eligible  to  participate  only 
if  the  products  and/or  services  that  it 
will  promote  (a)  are  manufactured  or 
produced  in  the  United  States;  or  (b)  if 
manufactured  or  produced  outside  the 
United  States,  are  marketed  under  the 
name  of  a  U.S.  firm  and  have  U.S. 
content  representing  at  least  51  percent 
of  the  value  of  the  finished  good  or 
service. 

Selection  Criteria 

Company  participation  will  be 
determined  on  the  basis  of: 

•  Level  of  seniority  of  designated 
company  representatives  and 
consistency  of  company's  goals  with  the 
scope  and  desired  outcome  of  the 
mission  as  described  herein; 

•  Potential  for  business  activity  in 
Northern  Ireland  and  the  Republic  of 
Ireland  as  applicable; 

•  Timely  receipt  of  a  completed 
application  and  participation  agreement 
signed  by  a  company  officer  and  the 
participation  fee;  and 

•  Provision  of  adequate  information 
on  the  company's  products  and/or 
services,  and  commimication  of  the 
company's  primary  objectives  to 
facilitate  appropriate  matching  with 
potential  business  partners. 

In  addition,  the  Department  may 
consider  whether  the  company's  overall 
business  objectives,  including  those  of 
any  U.S.  or  overseas  affiliates,  are  fully 
consistent  with  the  mission's  objectives. 
Any  partisan  political  activities  of  an 
>  applicant,  including  political 
contributions,  will  be  entirely  irrelevant 
to  the  selection  process. 

Time  Frame  for  Applicatfons 

Applications  for  the  Business 
Development  Mission  to  Northern 
Ireland  and  the  Republic  of  Ireland  will 
be  made  available  on  or  around  July  11, 
2003.  The  fee  to  participate  in  the 
mission  wiU  be  between  $  3,000.00  and 
$3,500.00  and  will  not  cover  travel, 
lodging,  or  incidental  expenses.  For 
adchtional  information  on  the  Business 
Development  Mission  or  to  obtain  an 
application,  businesspersons  should  be 
referred  to  Sujata  S.  Millick.  Technology 
Administration,  U.S.  Department  of 
Commerce,  202-482-6804.  Applications 
should  be  submitted  to  the  Office  of 
International  Technology,  U.S. 
Department  of  Commerce,  1401 
Constitution  Avenue,  NW.,  Room  4411, 
Washington,  DC  20230,  (or  via  facsimile 
at  202-2 19-3>10)  by  September  19, 
2003,  in  order  to  ensure  sufficient  time 
to  obtain  in-coimtry  appointments  for 


applicants  selected  to  participate  in  the 
mission.  Applications  received  after  that 
date  will  be  considered  only  if  space 
and  scheduling  constraints  permit. 

For  Further  Information  Contact:  Dr. 
Sujata  S.  Millick,  U.S.  Department  of 
Commerce,  telephone  202-482-6804. 

Dated:  July  2,  2003. 
Ken  Ferguson, 

Acting  Director,  Office  of  International 
Technology,  Technology  Administration, 
Department  of  Commerce. 

[FR  Doc.  03-17306  Filed  7-8-03;  8:45  am) 

BILUNG  CODE  3510-OR-I> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-791-8091 

Certain  Hot-Rolled  Cartjon  Steel  Flat 
Products  From  South  Africa: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  hot- 
rolled  carbon  steel  flat  products  from 
South  Afiica  in  response  to  requests  by 
petitioners,  Bethlehem  Steel 
Corporation,  National  Steel  Corporation, 
United  States  Steel  Corporation,  and 
Nucor  Corporation.  The  review  covers 
shipments  of  this  merchandise  to  the 
United  States  for  the  period  May  3,  2001 
through  August  31,  2002,  by  Iscor  Ltd. 
(Iscor),  Saldanha  Steel  Ltd.  (Saldanha) 
and  Highveld  Steel  &  Vanadium  Corp. 
Ltd.  (Highveld).  Iscor,  Saldanha  and 
Highveld  informed  the  Department  that 
they  would  not  be  participating  in  the 
review.  We  preliminarily  determine  that 
the  application  of  adverse  facts  available 
(AFA)  is  warranted  with  respect  to 
Iscor,  Saldanha  and  Highveld.  For  our 
analysis  on  this  issue  see  the 
"Preliminary  Results  of  Review"  section 
below. 

EFFECrnVE  date:  July  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Elfi 
Bliun  or  Scot  FuUerton,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  DC  20230  at 
(202) 482-0197  or  (202) 482-1386, 
respectively. 

Background 

On  September  19,  2001,  the 
Department  published  in  the  Federal 
Register  the  antidumping  duty  order  on 


certain  hot-rolled  carbon  steel  flat 
products  from  South  Africa  (66  FR 
48242).  On  September  30,  2002,  in 
accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930  (the  Act)  and  section 
19  CFR  351.213(b)  of  the  regulatiops, 
petitioners,  Bethlehem  Steel 
Corporation,  National  Steel  Corporation, 
and  United  States  Steel  Corporation 
(collectively,  petitioners),  requested  a 
review  of  the  antidumping  duty  order 
on  certain  hot-rolled  carbon  steel  flat 
products  from  South  Africa.  On 
September  30,  2002.  petitioner,  Nucor 
Corporation,  also  requested  a  review  of 
this  antidumping  duty  order.  On 
October  24,  2002,  we  published  a  notice 
of  "Initiation  of  Antidumping  Review." 
See  67  FR  65336.  On  December  30, 
2002,  Iscor  and  Saldanha  (Iscor/ 
Saldanha)  informed  the  Department  that 
the  entity  was  unable  to  respond  to  the 
Department's  questionnaire.^  On 
January  21,  2003,  Highveld  informed  the 
Department  that  it  was  withdrawing  its 
participation  in  the  administrative 
review. 

On  February  20,  2003,  petitioners 
submitted  timely  new  factual 
information  and  a  proposed 
methodology  to  calculate  a  new  total   " 
facts  available  margin  for  respondents. 
On  March  26,  2003  and  May  20,  2003 
respectively,  Highveld  and  Iscor/ 
Saldanha  submitted  comments  in 
response  to  petitioners'  submission. 
Petitioners  submitted  rebuttal  comments 
on  May  7.  2003  and  on  May  27.  2003, 
respectively.  On  June  30,  2003  Highveld 
filed  a  response  to  petitioners'  rebuttal 
comments,  to  which  petitioners 
responded  on  July  2.  2003. ^ 


'  In  the  final  results  of  the  antidumping 
investigation,  the  Department  determined  that  Iscor 
and  Saldanha  were  affiliated,  and  should  be  treated 
as  a  single  entity  for  purposes  of  the  investigation. 
See  Notice  of  Final  Determination  of  Sales  at  Less 
■  Than  Fair  Value  and  Antidumping  Duty  Order: 
Certain  Hot-Holled  Carbon  Steel  Flat  Products  from 
South  Africa.  66  FR  48242  (Sept.  19,  2001)  (LTFV 
investigation!.  This  was  based  on  information  on 
the  public  record  of  the  contemporaneous 
countervailing  duty  investigation  of  hot-rolled 
products  from  South  Africa  that  1)  Iscor  is  a  50  - 
percent  shareholder  in  Saldanha.  and  is  in  a 
position  to  exercise  control  of  Saldanha's  assets, 
and  2)  both  companies  produce  the  subject 
merchandise.  In  this  review,  the  Department 
requested  that,  if  the  circumstances  had  not 
changed,  the  two  parties  file  a  combined  response. 
Although  Iscor/Saldanha  did  not  file  any  response, 
the  December  30,  2002  letter  declining  to  respond 
to  the  questionnaire  was  filed  jointly. 

^  Both  respondents  submitted  new  fiactual 
information  in  several  of  their  submissions.  The 
Department  rejected  those  submissions  and  asked 
respondents  to  re-file  these  respective  submissions 
without  new  factual  information.  The  Department 
then  requested  that  petitioners  re-file  their 
comments  to  remove  any  references  to  new  bctual 
information  that  respondents  had  submitted. 
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Scope  of  the  Antidumping  Duty  Order 

For  purposes  of  this  review,  the 
products  covered  are  certain  hot-rolled 
carbon  steel  flat  products  of  a 
rectangular  shape,  of  a  width  of  0.5  inch 
or  g^ter,  neither  clad,  plated,  nor 
coated  with  metal,  and  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  non-metallic 
substances,  in  coils  (whether  or  not  in 
successively  superimposed  layers), 
regardless  of  thickness,  and  in  straight 
lengths,  of  a  thickness  of  less  than  4.75 
mm  and  of  a  width  measuring  at  least 
10  times  the  thickness.  Universal  mill 
plate  (i.e.,  flat-rolled  products  rolled  on 
four  faces  or  in  a  closed  box  pass,  of  a 
width  exceeding  150  mm,  but  not 
exceedii^  1250  mm.  and  of  a  thickness 
of  not  less  than  4.0  mm,  not  in  coils  and 
without  patterns  in  relief)  of  a  thickness 
not  less  than  4.0  mm  is  not  included 
within  the  scope  of  this  review. 
Specifically  included  within  the  scope 
of  this  review  are  vacuiun  degassed, 
fully  stabilized  (commonly  referred  to  as 
interstitial-free  (IF))  steels,  high  strength 
low  alloy  (HSLA)  steels,  and  the 
substrate  for  motor  lamination  steels.  IF 
steels  are  recognized  as  low  carbon 
steels  with  micro-alloying  levels  of 
elements  such  as  titanium  or  niobium 
(also  commonly  referred  to  as 
columbium),  or  both,  added  to  stabilize 
carbon  and  nitrogen  elements.  HSLA 
steels  are  recognized  as  steels  with 
micro-alloying  levels  of  elements  such 
as  chromium,  copper,  niobiiun, 
vanadium,  and  molybdenum.  The 
■substrate  for  motor  lamination  steels 
contains  micro-allojang  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  review,  regardless  of 
definitions  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS),  are 
products  in  which:  (i)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (ii)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (iii)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 
1.80  percent  of  manganese,  or 
2.25  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromiom,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or  » 

0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 
All  products  that  meet  the  physical 
and  chemical  description  provided 


above  are  within  the  scope  of  this 
review  unless  otherwise  excluded.  The 
following  products,  by  way  of  example, 
are  outside  or  specifically  excluded 
from  the  scope  of  this  review: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  chemical 
elements  exceeds  those  listed  above 
(including,  e.g.,  ASTM  specifications 
A543,  A387,  A514,  A517,  A506). 

•  Society  of  Automotive  Engineers 
(SAE)/American  Iron  and  Steel  Institute 
(AISI)  grades  of  series  2300  and  higher. 

•  Ball  bearings  steels,  as  defined  in 
the  HTS. 

•  Tool  steels,  as  defined  in  the  HTS. 

•  Silico-manganese  (as  defined  in  the 
HTS)  or  silicon  electrical  steel  with  a 
silicon  level  exceeding  2.25  percent. 

•  ASTM  specifications  A710  and 
A736. 

•  USS  Abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  All  products  (proprietary  or 
otherwise)  based  on  an  alloy  ASTM 
specification  (sample  specifications: 
ASTM  A506,  A507). 

•  Non-rectangular  shapes,  not  in 
coils,  which  are  the  result  of  having 
been  processed  by  cutting  or  stamping 
and  which  have  assumed  the  character 
of  articles  or  products  classified  outside 
chapter  72  of  the  HTS. 

Tne  merchandise  subject  to  this 

review  is  classified  in  the  HTS  at 

subheadings:  7208.10.15.00, 

7208.10.30.00,  7208.10.60.00, 

7208.25.30.00,  7208.25.60.00. 

7208.26.00.30,  7208.26.00.60, 

7208.27.00.30,  7208.27.00.60. 

7208.36.00.30,  7208.36.00.60, 

7208.37.00.30,  7208.37.00.60, 

7208.38.00.15,  7208.38.00.30, 

7208.38.00.90,  7208.39.00.15. 

7208.39.00.30.  7208.39.00.90, 

7208.40.60.30,  7208.40.60.60, 

7208.53.00.00,  7208.54.00.00, 

7208.90.00.00,  7211.14.00.90, 

7211.19.15.00,  7211.19.20.00. 

7211.19.30.00,  7211.19.45.00, 

7211.19.60.00,  7211.19.75.30, 

7211.19.75.60,  and  7211.19.75.90. 
Certain  hot-rolled  flat-rolled  carbon 
steel  flat  products  covered  by  this 
review,  including:  vacuimi  degassed 
fully  stabilized;  high  strength  low  alloy; 
and  the  substrate  for  motor  lamination 
steel  may  also  enter  under  the  following 
tariff  numbers:  7225.11.00.00, 
7225.19.00.00,  7225.30.30.50. 
7225.30.70.00,  7225.40.70.00. 
7225.99.00.90,  7226.11.10.00. 
7226.11.90.30.  7226.11.90.60. 
7226.19.10.00.  7226.19.90.00. 
7226.91.50.00.  7226.91.70.00, 
7226.91.80.00,  and  7226.99.00.00. 
Subject  merchandise  may  also  enter 
under  7210.70.30.00,  7210.90.90.00, 
7211.14.00.30,  7212.40.10.00. 


7212.40.50.00,  and  7212.50.00.00. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  piuposes  (as  of  March  1.  2003. 
renamed  the  U.S.  Bureau  of  Customs 
and  Border  Protection),  the  written 
description  of  the  merchandise  under 
review  is  dispositive. 

Period  of  Review 

This  is  the  first  administrative  review 
following  the  publication  of  the 
antidumping  duty  order.  The  period  of 
review  (FOR)  is  May  3.  2001  through 
August  31.  2002. 

Application  of  Facts  Available 

Pursuant  to  sections  776(a)(1)  and  (2) 
of  the  Act.  if  necessary  information  is 
not  available  on  the  record,  or  if  an 
interested  party  or  any  other  person  (A) 
withholds  information  that  has  been 
requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested;  (C) 
significantly  impedes  a  proceeding 
under  the  antidumping  statute;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i)  of  the  Act,  the 
administering  authority  shall,  subject  to 
section  782(d)  of  the  Act,  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination.  In  this  case, 
Iscor/Saldanha's  and  Highveld's  stated 
decision  not  to  participate  in  the  review 
constitutes  a  reftisal  to  provide  the 
information  necessary  to  conduct  the 
Department's  antidumping  analysis, 
pursuant  to  section  776(a)(2)(A)  of  the 
Act.  Moreover,  respondents'  non- 
participation  significantly  impedes  the 
review  process.  See  section  776(a)(2)(C) 
of  the  Act.  Therefore,  the  Department 
must  resort  to  facts  otherwise  available 
in  reaching  the  applicable 
determination.  Absent  any  response  on 
the  record  fit)m  respondents,  sections 
782(d)  and  (e)  do  not  apply. 

Section  776(b)  of  the  Act  further 
provides  that,  in  selecting  from  among 
the  facts  otherwise  available,  the 
Department  may  use  an  inference 
adverse  to  the  interests  of  a  party  that 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  a 
request  for  information  [see  also  the 
Statement  of  Administrative  Action 
(SAA),  accompanying  the  Uruguay 
Round  Agreements  Act  (URAA),  H.  Doc. 
No.  103-316  at  870).  By  refusing  to 
respond  to  the  Department's 
questionnaire,  Iscor/Saldanha  and 
Highveld  have  failed  to  cooperate  to  the 
best  of  their  ability.  The  Department  is 
unable  to  perform  any  company-specific 
analysis  or  calculate  diunping  maigins. 
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if  any,  for  the  POR.  Therefore,  pursuant 
to  section  776(b)  of  the  Act,  the 
Department  has  determined  that  an 
adverse  inference  is  warranted  with 
respect  to  Iscor/Saldanha  and  Highveld. 

We  note  that,  in  selecting  an  AFA 
rate,  the  Department's  practice  has  been 
to  assign  respondents  who  fail  to 
cooperate  with  the  Department  the 
highest  margin  determined  for  any  party 
in  the  less-than-fair-value  (LTFV) 
investigation  or  in  any  administrative 
review.  See  Sigma  Corp.  v.  United 
States.  117  F.Sd  1401,1411  (Fed.  Cir. 
1997).  As  AFA,  the  Department  is 
assigning  the  rate  of  9.28  percent.  This 
was  the  only  rate  in  the  notice  of 
initiation  of  investigation.  See  67  FR 
65336.  It  is  also  the  rate  applied  in  the 
final  determination  of  the  investigation 
of  sales  at  LTFV  because  we  found  in 
the  investigation  that  the  parties  did  not 
cooperate  to  the  best  of  their  ability  and 
we  applied  AFA  (see  LTFV 
investigation).  It  is  the  rate  cmrently  in 
effiact  for  all  exporters.  We  preliminarily 
determine  that  it  is  appropriate  to 
continue  to  apply  this  rate  for  purposes 
of  these  preliminary  results. 

Cafrroboration 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on  the  facts 
otherwise  available  and  relies  on     > 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The  SAA 
clarifies  that  the  petition  is  "secondary 
information,"  and  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  to  be  used.  We  have 
previously  examined  the  reliability  of 
the  9.28  percent  rate  and  foimd  it  to  be 
reliable.  See  Memorandum  from  Doug 
Campau  to  Barbara  Tillman, 
Preliminary  Determination  of  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
From  South  Africa:  Corroboration  of 
Secondary  Information,  dated  April  23, 
2001,  and  placed  on  the  record  of  this 
review  on  June  30.  2003.  We  have  re- 
examined the  information  used  as  facts 
available  in  the  investigation  and  we 
consider  it  corroborated,  and  therefore 
reliable,  for  pmposes  of  this  first 
administrative  review.  Accordingly,  we 
determine  that  the  information  from  the 
petition  remains  the  most  appropriate 
basis  for  AFA. 

The  Department  considers 
information  reasonably  at  its  disposal  to 
detannine  whether  a  margin  continues 


to  have  relevance.  Where  circiunstances 
indicate  that  the  selected  margin  is  not 
appropriate  as  AFA,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin.  For  example,  in 
Fresh  Cut  Flowers  from  Mexico:  Final 
Results  of  Antidumping  Administrative 
Review.  61  FR  6812  (February  22, 1996), 
the  Department  disregarded  the  highest 
margin  in  that  case  as  best  information 
available  (the  predecessor  to  facts 
available)  because  the  margin  was  based 
on  another  company's  aberrational 
business  expense  that  resulted  in  an 
imusually  high  margin.  Similarly,  the 
Department  does  not  apply  a  margin 
that  has  been  discredited.  See  D&-L 
Supply  Co.  V.  United  States.  113  F.  3d 
1220,  1221  (Fed.  Cir.  1997)  (the 
Department  will  not  use  a  margin  that 
has  been  judicially  invalidated).  None  of 
these  imusual  circiunstances  are  present 
here.  Moreover,  the  rate  selected  is  the 
rate  ciurentiy  applicable  to  all 
exporters. 

Accordingly,  we  determine  that  the 
highest  rate  from  any  previous  segment 
of  this  administrative  proceeding  (i.e., 
the  rate  of  9.28  percent  for  the 
determination  of  sales  at  LTFV)  is  in 
accord  with  the  requirement  of  section 
776(c)  of  the  Act  that  secondary 
iniormation  be  corroborated  (i.e.,  that  it 
have  probative  value). 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the 
antidumping  margins  for  Iscor/Saldanha 
and  Highveld,  based  on  total  adverse 
facts  available,  to  be  as  follows: 


Manufacturer/exporter 

Time 
period 

Margin 

(percent) 

Iscor/Sakjanha 

Highveld 

osmy 

01- 
06/ 
31/ 
02 

05m/ 

01- 
08/ 
31/ 
02 

9.28 
9.28 

Duty  Assessments  and  Cash  Deposit 
Requirements 

The  Department  shall  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  appraisement  instructions 
directiy  to  BCBP  within  15  days  of 
publication  of  the  final  results  of 
review.  Furthermore,  the  following 
deposit  rates  will  be  effective  with 
respect  to  all  shipments  of  certain  hot- 
rolled  carbon  steel  flat  products  from 


South  Africa  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date  of  the  final 
results,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  For  Iscor/ 
Saldanha  and  Highveld,  the  cash 
deposit  rate  will  be  the  rate  established 
in  the  final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  be  the  company- 
specific  rate  established  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  prior 
review,  or  the  LTFV  investigation,  but 
the  manufecturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  subject  merchandise;  and  (4)  for 
all  other  producers  and/or  exporters  of 
this  merchandise,  the  cash  deposit  rate 
shall  be  the  all  other  rate  established  in 
the  LTFV  investigation,  which  is  9.28 
percent.  These  deposit  rates,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b),  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  residts  within  five  days 
after  the  date  of  publication  of  this 
notice.  Piusuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  in  response  to  these 
preliminary  results.  Case  briefs  are  to  be 
submitted  within  30  days  after  the  date 
of  publication  of  this  notice,  and 
rebuttal  briefs,  limited  to  argiunents 
raised  in  case  briefs,  are  to  be  submitted 
no  later  than  five  days  after  the  time 
limit  for  filing  case  briefs.  Parties  who 
submit  argiunents  in  this  proceeding  are 
requested  to  submit  with  the  argument: 
(1)  a  statement  of  the  issues,  and  (2)  a 
brief  summary  of  the  argument.  Case 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  351.303(f). 

Also,  piu^uant  to  19  CFR  351.310, 
within  30  days  of  the  date  of  publication 
of  this  notice,  interested  parties  may 
request  a  public  hearing  on  arguments 
to  be  raised  in  the  case  and  rebuttal 
briefs.  Unless  the  Secretary  specifies 
otherwise,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs.  Parties 
will  be  notified  of  the  time  and  location. 
The  Department  will  pubUsh  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief,  not  later  than  120  days  after 
publication  of  these  preliminary  results, 
imless  extended. 
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Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occiured  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  issued  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act  (19 
U.S.C.  1675(a)(1)  and  19  U.S.C 
1677f(i)(l)). 

Dated:  July  2,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-17374  Filed  7-S-03;  8:45  am] 

BILUNG  C006  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-504] 

Petroleum  Wax  Candles  From  the 
People's  Republic  of  China: 
Rescission,  in  Part,  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
hitemational  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  The  Department  of  Commerce 
("the  Department")  has  received  a 
timely  withdrawal  of  the  sole  request  for 
an  administrative  review  of  the  order  on 
petroletmti  wax  candles  fi-om  the 
People's  Republic  of  China  for  three 
companies.  As  such,  in  accordance  with 
19  CFR  351.231(d)(1),  the  Department  is 
rescinding  this  administrative  review 
for:  Generaluxe  Factory;  Guangdong  Xin 
Hui  City  Si  Qian  Art  &  Craft  Factory; 
and.  Sincere  Factory  Company. 
EFFECTIVE  DATE:  July  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Javier  Barrientos  at  (202)  482-2243, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  September  25,  2002,  the 
Department  published  a  notice  initiating 
an  administrative  review  on  108  candle 
companies  for  which  a  review  was 


requested  for  the  period  August  1,  2001 
through  July  31,  2002.  See  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Review, 
67  FR  60210  (September  25,  2002). 
On  November  18,  2002.  Wal-Mart 
Stores,  Inc.  (Wal-Mart)  submitted  a 
timely  withdrawal  of  its  request  for  an 
administrative  review  of  three 
companies:  Generaluxe  Factory, 
Guangdong  Xin  Hui  City  Si  Qian  Art  & 
Craft  Factory,  and  Sincere  Factory 
Company.  Wal-Mart  was  the  only  party 
that  requested  a  review  of  these  three 
companies. 

Rescission,  in  Part,  of  Review 

Pursuant  to  section  351.213(d)(1)  of 
the  Department's  regulations,  the 
Department  may  rescind  an 
administrative  review,  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  Because  Wal-Mart 
has  timely  withdrawn  its  request  for 
review  within  the  ninety-day  period, 
and  because  Wal-Mart  was  the  sole 
party  to  request  a  review  of  these  three 
companies,  we  are  rescinding  this 
administrative  review,  in  part,  for  the- 
period  August  1,  2001  to  July  31,  2002, 
for:  Generaluxe  Factory;  Guangdong  Xin 
Hui  City  Si  Qian  Art  &  Craft  Factory; 
and.  Sincere  Factory  Company.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  within  15  days  of 
publication  of  this  notice.  The 
Department  will  direct  the  BCBP  to 
assess  antidumping  duties  for  this 
company  at  the  cash  deposit  rate  in 
effect  on  the  date  of  entry  for  entries 
during  the  period  August  1,  2001  to  July 
31,2002. 

Notification  to  Parties 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
section  351.402(f)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  period  of 
time.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessrhent  of 
double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 


with  section  351.305(a)(3)  of  the 
Department's  reg\ilations.  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  sections  351.213(d)(4)  of  the 
Department's  regulations  and,  sections 
751(a)(2)(c))  and  777(I)(1)  of  the  Tariff 
Act  of  1930,  as  amended. 

Dated:  June  27.  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  03-17373  Filed  7-&-03:  8:45  am] 

BILLING  CODE  K10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-878] 

Notice  of  Antidumping  Duty  Order: 
Saccharin  from  the  People's  Republic 
of  China 

AGENCY:  hnport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  9,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hoadley  (Suzhou  Fine  Chemicals 
Group  Co  ,  Ltd.)  at  (202)  482-3148, 
Javier  Barrientos  or  Jessica  Burdick 
(Shanghai  Fortune  Chemical  Co.,  Ltd.) 
at  (202)  482-2243  and  (202)  482-0666, 
or  Sally  C.  Gannon  at  (202)  482-0162; 
Office  of  AD/CVD  Enforcement  VII, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.,  Washington 
D.C.  20230. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  determination  in  this 
investigation  was  published  on  May  20, 
2003.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Saccharin  From  the  People's  Republic  of 
China,  68  FR  27530  (May  20.  2003) 
[Final  Determination]. 

On  June  6,  2003,  the  Department  of 
Commerce  (the  Department)  issued  its 
amended  final  determination  in  the 
antidumping  duty  investigation  of 
saccharin  from  the  People's  Republic  of 
China  (PRC).  See  Notice  of  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Saccharin  from  the 
People's  Republic  of  China,  68  FR  35383 
(June  13,  2003)  [Amended  Final 
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Determination).  In  the  Amended  Final 
Determination,  the  Department 
amended  the  PRC-wide  rate  to  correct  a 
clerical  error  in  the  rate  as  published  in 
the  Final  Determination. 

On  June  25.  2003,  the  International 
Trade  Commission  (ITC)  published  (68 
FR  37863)  and  notified  the  Department 
of  its  final  determination  pursuant  to 
section  735(b)(l)(A)(i)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  saccharin 
from  the  PRC. 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
saccharin.  Saccharin  is  defined  as  a 
non-nutritive  sweetener  used  in 
beverages  and  foods,  personal  care 
products  such  as  toothpaste,  table  top 
sweeteners,  and  animal  feeds.  It  is  also 
used  in  metal  working  fluids.  There  are 
foiur  primary  chemical  compositions  of 
saccharin:  (1)  sodium  saccharin 
(American  Chemical  Society  Chemical 
Abstract  Service  (CAS)  Registry  il28- 
44-9);  (2)  calcium  saccharin  (CAS 
Registry  i6485-34-3);  (3)  acid  (or 
insoluble)  saccharin  (CAS  Registry  i81- 
07-2);  and  (4)  research  grade  saccharin. 
Most  of  the  U.S.-produced  and  imported 
grades  of  saccharin  from  the  PRC  are 
sodium  and  ceilcium  saccharin,  which 
are  available  in  granular,  powder,  spray- 
dried  powder,  and  liquid  forms. 

The  merchandise  subject  to  this  order 
is  classifiable  under  subheading 
2925.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
and  includes  all  types  of  saccharin 
imported  under  this  HTSUS 
subheading,  including  research  and 
specialized  grades.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  Customs  (as  of  March 
1,  2003,  renamed  the  U.S.  Bureau  of 
Customs  and  Border  Protection  (BCBP)) 
purposes,  the  Department's  written 
description  of  the  scope  of  this 
proceeding  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  736(a)(1) 
of  the  Act,  the  Department  wiU  direct 
the  BCBP  to  assess,  upon  further  advice 
by  the  Department,  antidumping  duties 
equal  to  the  amount  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  of  the 
merchandise  for  all  relevant  entries  of 
saccharin  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
December  27,  2002,  the  date  on  which 
the  Department  published  its  notice  of 
preliminary  determination  in  the 
Federal  Register. 


Effective  June  25,  2003,  the  date  of 
publication  of  the  ITC's  final  affirmative 
injury  determination,  BCBP  officers 
must  require,  at  the  same  time  as 
importers  would  normally  deposit 
estimated  duties  on  this  merchandise,  a 
cash  deposit  equal  to  the  estimated 
weighted-average  antidumping  duty 
margins  as  noted  below.  See  Section 
736(a)(3)  and  Section  737(b)  of  the  Act. 
The  "PRC-wide"  rate  applies  to  all 
exporters  of  subject  merchandise  not 
specifically  listed.  The  weighted- 
average  dimiping  margins  are  as  follows: 


Manufacturer/Exporter 

Margin 
(percent) 

Suzhou  Fine  Chemical  Group 
Co.,  Ltd 

Shangtiai  Fortune  Chemicsd 
Co..  Ltd 

Kaifeng  Xinhua  Fine  Chemical 
Factory  

PRC-Wide 

291.57 

249.39 

281.97 
329  94 

Jhirsuant  to  section  736(a)  of  the  Act, 
this  notice  constitutes  the  antidumping 
duty  order  with  respect  to  saccharin 
from  the  PRC.  Interested  parties  may 
contact  the  Department's  Central 
Records  Unit.  Room  B-099  of  the  main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  issued  and  published  in 
accordance  with  section  736(a)  of  the 
Act  and  19  CFR  351.211. 

Dated:  July  2,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas. 
Under  Secretary. 

IFR  Doc.  03-17375  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060303D] 

Atlantic  Highly  Migratory  Species; 
Environmental  Impact  Statement  (EiS) 
for  Amendment  2  to  the  Fishery 
Management  Plan  (FMP)  for  Atlantic 
Tunas,  Swordfish  and  Sharks  and 
Amendment  2  to  the  Atlantic  Billfish 
FMP 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent  (NOI)  to  prepare 

an  EIS;  request  for  comments. 

summary:  NMFS  announces  its  intent  to 
prepare  an  EIS  under  the  National 
Environmental  Policy  Act  to  assess  the 


potential  effects  on  the  human 
environment  of  proposed  alternatives 
and  actions  under  Amendment  2  to  the 
FMP  for  Atlantic  Tunas,  Swordfish  and 
Sharks,  and  Amendment  2  to  the 
Atlantic  Billfish  FMP.  The  EIS  is 
intended  to  address  issues  regarding 
quota  allocation  of  Atlantic  bluefin  t\ma 
(BFT).  swordfish,  and  sharks  among  and 
within  domestic  fishing  categories, 
examine  management  alternatives  to 
improve  and  streandine  the  current 
Highly  Migratory  Species  (HMS)  limited 
access  permit  program,  conduct  a  five 
year  review  of  HMS  essential  fish 
habitat  (EFH)  identifications,  and 
address  exempted  fishing  and  scientific 
research  permitting  issues  consistent 
with  rebuilding  plans,  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act),  Atlantic  Tunas  Convention  Act 
(ATCA).  and  other  relevant  Federal 
laws.  NMFS  is  requesting  comments  on 
the  above  measures  including,  but  not 
limited  to,  HMS  quota  allocations, 
permitting,  revisions  to  the  limited 
access  management  program,  and 
updates  to  EFH  information. 
DATES:  Comments  on  this  action  must  be 
received  no  later  than  5  p.m.,  local  time, 
on  November  6,  2003. 

ADDRESSES:  Written  comments  on  this 
action  should  be  mailed  to  Christopher 
Rogers,  Chief,  Highly  Migratory  Species 
Management  Division,  National  Marine 
Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910;  or 
faxed  to  (301)  713-1917.  Comments  will 
not  be  accepted  if  submitted  via  email 
or  Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karyl  Brewster-Geisz  at  (301)  713-2347, 
Mark  Murray-Brown  (978)  281-9260,  or 
Russell  Dunn  at  (727)  570-5447. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fisheries  are  managed 
under  the  authority  of  the  Magnuson- 
Stevens  Act,  and  the  AUantic  tuna, 
swordfish,  and  billfish  fisheries  are 
managed  under  the  Magnuson  Stevens 
Act  and  ATCA.  The  Fishery 
Management  Plan  for  AUantic  Timas, 
Swordfish.  and  Sharks  (HMS  FMP)  and 
the  Atlantic  Billfish  Fishery 
Management  Plan  (Billfish  FMP)  are 
implemented  by  regulations  at  50  CFR 
part  635.  Copies  of  the  HMS  FMP  and 
Billfish  FMP  are  available  for  review 
(see  ADDRESSES). 

Background 

Atlantic  Bluefin  Tuna  Quota 
Allocations 

AUantic  bluefin  txma  are  managed 
under  a  strict  quota  program  in 
accordance  with  recommendations  from 
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the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
and  domestic  legislation,  including 
ATCA  which  requires  NMFS  to  allocate 
the  quota  from  ICCAT  to  domestic 
fisheries.  Allocation  of  BFT  quota 
among  the  domestic  fishing  categories, 
as  well  as  within  each  category,  was 
formally  established  by  percentage 
allocation  in  the  HMS  FMP  based  on 
traditional  participation  and  use  of 
quota.  Since  implementation  of  the 
HMS  FMP  in  1999,  various  aspects  of 
the  fisheries  have  changed  that  warrant 
a  re-examination  of  the  distribution  of 
BFT  quota,  both  among  and  within 
categories,  to  determine  if  the  current 
percentage  allocations  best  meet  the 
objectives  of  the  HMS  FMP  and 
attainment  of  optimum  yield.  For 
example,  since  implementation  of  the 
HMS  FMP,  fishing  activity  and  catch 
rates  within  the  General  category  have 
shifted  and  become  more  prevalent  later 
in  the  fishing  season.  Also,  NMFS  is  in 
receipt  of  a  Petition  for  Rulemaking 
from  the  State  of  North  Carolina  to 
redistribute  General  category  quota  and 
specifically  allocate  quota  for  a  late 
season,  south  Atlantic  commercial 
handgear  fishery  (67  FR  69502, 
November  18,  2002).  Similarly,  the 
fishing  patterns  of  several  other 
domestic  categories  have  changed,  or 
are  evolving,  and  thus  the  entire  quota 
allocation  scheme  could  benefit  from  an 
updated' investigation  to  determine 
whether  it  still  meets  the  needs  of  the 
fishery. 


HMS  Limited  Access  Permit  Program 

The  HMS  FMP  established  a  Umited 
access  program  for  the  commercial 
Atlantic  swordfish  and  Atlantic  shark 
fisheries  to  begin  to  rationalize 
harvesting  capacity  with  the  available 
quota  and  reduce  latent  effort  while 
preventing  further  overcapitalization. 
To  assist  with  enforcement  and 
management  of  the  program,  permit 
restrictions  were  also  placed  on  vessels 
fishing  for  bigeye,  albacore,  yellowfin 
and  skipjack  (BAYS)  tunas  in  the 
<  Longline  category.  Implementation  of 
the  limited  access  program  has 
proceeded  since  implementation  of  the 
HMS  FMP  and  is  executed  via  issuance 
of  permits  to  eligible  recipients  in  the 
commercial  shark,  swordfish  and  BAYS 
longline  fisheries.  Currently  many  of  the 
eligible  vessels  are  required  to  obtain  up 
to  three  separate  permits  to  legally 
participate  in  the  limited  access 
program.  In  addition,  since 
implementation  of  the  HMS  FMP, 
NMFS  has  benefitted  from  receiving 
various  recommendations  to  improve 
management  of  the  program  and  better 
meet  the  intent  to  rationalize  harvesting 


capacity.  Some  comments  on  limited 
access  received  to  date  include,  but  are 
not  limited  to,  changing  the  upgrading 
restrictions,  changing  to  gear-specific 
permits,  consolidating  the  expiration 
date  for  all  three  permits,  changing  the 
incidental  catch  limits  for  incidental 
limited  access  permits,  and  re-opening 
the  swordfish  handgear  permit  category. 

EFH  Five  Year  Review 

Under  the  Magnuson-Stevens  Act, 
each  FMP  must  describe  and  identify 
EFH  for  the  fishery  management  unit, 
minimize  to  the  extent  practicable 
adverse  effects  on  EFH  caused  by 
fishing,  and  identify  other  actions  to 
encourage  the  conservation  and 
enhancement  of  EFH.  In  1999,  NMFS 
identified  EFH  for  all  HMS  and  is 
planning  to  begin  to  conduct  this  five 
year  review  for  all  HMS  within  the  EIS 
described  in  this  action. 

Swordfish  Quota  Allocation  Issues 

There  are  currently  three  categories  . 
among  which  the  current  north  Atlantic 
swordfish  quota  is  allocated:  directed, 
incidental,  and  the  reserve.  The 
incidental  category  is  allocated  300 
metric  tons  (mt)  dressed  weight  (dw). 
Recreational  landings  and  landings 
reported  by  incidental  permit  holders 
are  counted  against  the  quota  in  the 
Incidental  category.  The  Reserve 
category  was  primarily  created  to  allow 
the  United  States  to  transfer  quota  to 
Japan  as  recommended  by  ICCAT  in 
2000.  The  Directed  category  is  allocated 
the  remainder.  Commercial  landings  by 
directed  and  handgear  permit  holders 
are  counted  against  directed  category 
quota.  In  recent  years,  the  swordfish 
quota  has  not  been  reached  and  the 
recreational  fishery  has  begun  to 
expand,  which  raises  the  question  of 
whether  a  four  category  should  be 
established  for  the  recreational  fishery. 
Additionally,  at  the  moment,  there  is 
not  a  specified  method  of  adding  or 
removing  quota  to  or  iroai  the  Reserve 
category. 

Shark  Quota  Allocation  Issues 
Currently,  there  are  no  quota 
allocations  between  user  groups  in  the 
Atlantic  shark  fisheries.  Once  a 
commercial  quota  is  reached,  the 
commercial  fishery  is  closed.  This 
closure  means  that  permit  holders  who 
target  sharks  or  catch  sharks  incidental 
to  their  fishing  operations  can  no  longer 
land  sharks  incidentally.  This  situation 
has  also  led  to  confusion  regarding 
accounting  for  all  fishing  mortality. 
Recreational  fishermen  do  not  have  a 
quota  but  are  limited  by  retention  limits. 
To  the  extent  that  these  issues  are  not 
resolved  in  Amendment  1  to  the  HMS 


FMP,  NMFS  may  reconsider  them  in  the 
EIS  described  in  this  action. 

Exempted  Fishing  and  Scientific 
Research  Permits 

Under  50  CFR  635.32,  and  consistent 
with  50  CFR  600.745,  NMFS  may 
authorize  for  limited  testing,  public 
display,  and  scientific  data  collection 
purposes,  the  target  or  incidental 
harvest  of  species  managed  imder  an 
FMP  or  fishery  regulations  that  would 
otherwise  be  prohibited  (e.g.,  possession 
of  prohibited  species,  possession  of  fish 
below  the  minimum  size,  possession  of 
fish  in  a  closed  area).  Exempted  fishing 
may  not  be  conducted  unless  authorized 
by  an  Exempted  Fishing  Permit  (EFP)  or 
a  Scientific  Research  Permit  (SRP) 
issued  by  NMFS  in  accordance  with 
criteria  and  procedures  specified  in 
those  sections.  In  Amendment  1  to  the 
HMS  FMP,  NMFS  is  considering  some 
changes  to  better  account  for  issuing 
EFPs  and  SRPs  and  to  better  account  for 
the  fish  collected  under  these  permits. 
To  the  extent  that  these  issues  are  not 
resolved  in  Amendment  1  to  the  HMS 
FMP,  NMFS  may  reconsider  them  in  the 
EIS  described  in  this  action. 

Management  Options 

NMFS  requests  comments  on 
management  options  for  this  action. 
Specifically,  NMFS  requests  comments 
on  the  following  issues  and  possible 
options:  allocation  of  the  BFT  quota 
from  ICCAT  to  domestic  fishing 
categories  as  well  as  within  each 
category;  changing  quota  allocations  in 
the  swordfish  fishery;  potentially 
establishing  quota  allocations  in  the 
shark  fishery;  management  options  to 
improve  the  limited  access  permit 
program;  ways  to  simplify  and 
streamline  quota  and  permitting 
administrative  processes;  and  further 
rationalization  of  harvesting  capacity. 
NMFS  also  requests  comments  on  EFH 
identifications  and  the  data  that  could 
be  used  to  update  and  review  existing 
identifications  for  all  HMS.  NMFS  also 
requests  comments  on  management 
options  to  improve  the  issuance  of  EFPs 
and  SRPs  and  ways  to  ensiu-e  fish  taken 
by  permit  holders  are  counted  against 
the  appropriate  quota  category. 
Comments  received  on  these  issues,  as 
well  as'options  offered  to  address  the 
issues,  will  assist  NMFS  in  determining 
the  options  for  rulemaking  to  improve 
the  management  of  Atlantic  HMS. 

NMFS  intends  to  publish  an  Issues 
and  Options  paper  summarizing  the 
different  options  under  consideration 
and  will  announce  the  availability  of 
this  document  at  a  later  date.  NMFS  will 
hold  at  least  one  scoping  meeting  to 
gather  public  comment  on  the  issues 
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and  options  described  here  and  in  the 
forthcoming  Issues  and  Options  paper 
(time  and  location  details  of  which  will 
be  annoimced  in  a  subsequent  Federal 
Register  notification). 

After  scoping  has  been  completed  and 
public  comment  gathered  and  analyzed, 
NMFS  will  proceed  with  preparation  of 
a  draft  EIS  and  amendments  and 
proposed  rule,  which  will  include 
additional  opportunities  for  public 
comment.  Until  the  EIS,  amendments, 
and  associated  documents  are  finalized 
or  until  other  regulations  are  put  into 
place,  the  ciurent  regulations  regarding 
BFT,  shark  and  swordfish  quota 
allocations,  limited  access,  EFH 
identifications,  and  EFP  and  SRP 
issuance  remain  in  effect. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
etsaq. 

Dated:  July  1,2003. 
Bruce  C.  Morehead, 

ActingJUrector,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17378  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  3S10-22-S 


-f1 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0701 03B] 

Taking  of  Marine  Mammals  Incidental 
to  Commercial  Fishing  Operations; 
Atlantic  Large  Whale  Talce  Reduction 
Plan  (ALWTRP) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  voluntary  restrictions 

on  anchored  gillnet  and  lobster  trap/pot 

fishing  gear. 

SUMMARY:  The  Assistant  Administrator 
for  Fisheries  (AA),  NOAA,  announces 
that  lobster  trap/pot  and  anchored 
gillnet  fishermen  are  requested  to 
remove  on  a  voluntary  basis  their  gear 
from  an  area  totaling  approximately 
1,640  square  nautical  miles  (nm^)  (5,625 
km2),  east  of  Cape  Cod,  MA  for  15  days. 
These  fishermen  are  also  asked  not  to 
set  additional  gear  during  this  period. 
The  purpose  of  this  action  is  to  provide 
protection  to  an  aggregation  of  North 
Atlantic  right  whales  (right  whales). 
DATES:  Effective  beginning  at  0001  hours 
July  3,  2003,  throu^  2400  hours  July 
17,  2003. 

ADDRESSES:  Copies  of  the  proposed  and 
final  Dynamic  Area  Management  rules. 
Environmental  Assessment  (EA), 
Atlantic  Large  Whale  Take  Reduction 


Team  (ALWTRT)  meeting  siunmaries, 
and  progress  reports  on  implementation 
of  the  ALWTRP  may  also  be  obtained  by 
writing  Diane  Borggaard,  NMFS/ 
Northeast  Region,  One  Blackbium  Drive, 
Gloucester,  MA  01930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Borggaard,  NMFS/Northeast 
Region,  978-281-9328;  or  Kristy  Long, 
NMFS,  Office  of  Protected  Resources, 
301-713-1401. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  the  ALWTRP  and  the  take  reduction 
planning  process  can  be  downloaded 
from  tile  ALWTRP  web  site  at  http:// 
www.nero.nmfs.gov/whaletrp/. 


Background 

The  ALWTRP  was  developed 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA)  to 
reduce  the  incidental  mortality  and 
serious  injury  of  three  endangered 
species  of  whales  (right,  fin,  and 
humpback)  as  well  as  provide 
conservation  benefits  to  a  fourth  non- 
endangered  species  (minke)  due  to 
incidental  interaction  with  commercial 
fishing  activities.  The  ALWTRP, 
implemented  through  regulations 
codified  at  50  CFR  229.32,  relies  on  a 
combination  of  fishing  gear 
modifications  and  time/area  closures  to 
reduce  the  risk  of  whales  becoming 
entangled  in  commercial  fishing  gear 
(and  potentially  suffering  serious  injury 
or  mortality  as  a  residt). 

On  January  9,  2002,  NMFS  published 
the  final  rule  to  implement  the 
ALWTRP's  Dynamic  Area  Management 
(DAM)  program  (67  FR  1133).  The  DAM 
program  provides  specific  authority  for 
NMFS  to  restrict  temporarily  on  an 
expedited  basis  the  use  of  lobster  trap/ 
pot  and  anchored  gillnet  fishing  gear  in 
areas  north  of  40°  N.  lat.  to  protect  right 
whales.  Under  the  DAM  program, 
NMFS  may:  (1)  require  the  removal  of 
all  lobster  trap  and  anchored  gillnet 
fishing  gear  for  a  15-day  period;  (2) 
allow  lobster  trap  and  anchored  gillnet 
fishing  within  a  DAM  zone  with  gear 
modifications  determined  by  NMFS  to 
sufficienUy  reduce  the  risk  of 
entanglement;  and/or  (3)  issue  an  alert 
to  fishermen  requesting  the  volimtary 
removal  of  all  lobster  trap  and  anchored 
gillnet  gear  for  a  15-day  period,  and 
asking  fishermen  not  to  set  any 
additional  gear  in  the  DAM  zone  during 
the  15-day  period. 

A  DAM  zone  is  triggered  when  NMFS 
receives  a  reliable  report  from  a 
qualified  individual  of  three  or  more 
right  whales  sighted  within  an  area  (75 


nm2  (139  km^))  such  that  right  whale 
density  is  equal  to  or  greater  than  0.04 
right  whales  per  nm^  (1.85  km^).  A 
qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 
able,  through  training  or  experience,  to 
identify  a  right  whale.  Such  individuals 
include,  but  are  not  limited  to,  NMFS 
staff,  U.S.  Coast  Guard  and  Navy 
personnel  trained  in  whale 
identification,  scientific  research  survey 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS.  A  reliable  report  would  be  a 
credible  right  whale  sighting. 

On  June  25,  2003,  NMFS  Aerial 
Survey  Team  reported  a  sighting  of  1 1 
right  whales  in  the  proximity  of  42°  06' 
N  lat.  and  69°  32'  W  long.  This  position 
lies  east  of  Cape  Cod,  MA.  Thus,  NMFS 
has  received  a  reliable  report  from  a 
qualified  individual  of  the  requisite 
right  whale  density  to  trigger  the  DAM 
provisions  of  the  ALWTRP. 

Once  a  DAM  zone  is  triggered,  NMFS 
determines  whether  to  impose 
restrictions  on  fishing  and/ or  fishing 
gear  Lq  the  zone.  This  determination  is 
based  on  the  foUoMring  factors, 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
hiunan  life  at  sea,  the  type  and  amount 
of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data. 

Because  the  Seasonal  Area 
Management  (SAM)  East  zone  overlaps 
a  portion  of  the  DAM  zone,  this  area  is 
excluded  from  the  DAM  zone. 

I>JMFS  has  reviewed  the  factors  and 
management  options  noted  above 
relative  to  the  DAM  under 
consideration.  NMFS  requests  the 
voluntary  removal  of  lobster  trap/pot 
and  anchored  gillnet  gear  and  asks 
lobster  trap/pot  and  anchored  gillnet 
fishermen  not  to  set  any  new  gear  in  this 
area  during  the  1 5-day  restricted 
period.  The  DAM  zone  is  bound  by  a 
straight  line  connecting  the  following 
coordinates: 

42°30'N,  70°06'W  (NW  Comer) 

42°30'N,  69°24'W 

41°49'N,  69°24'W 

41°58'N,  69°00'W 

41°42'N,  69°00'W 

41°42'N,  69°59'W  (MA  Coast)     ' 

Follow  MA  Coast  northward  to 

42°03'N,  70°06'W 

42°30'N,  70°06'W 

NMFS  requests  voluntary  action 
within  the  DAM  zone  because,  based  on 
what  is  known  about  right  whale 
migration,  the  animals  will  likely  move 
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into  other  protected  areas,  sucli  as  the 
SAM  East  zone.  The  request  for  removal 
of  gear  and  no  setting  of  additional  gear 
will  be  in  effect  beginning  at  0001  hours 
July  3,  2003,  through  2400  hours  July 
17,  2003,  imless  terminated  sooner  or 
extended  by  NMFS.  through  another 
notification  in  the  Federal  Register. 

The  request  for  voluntary  action  will 
be  announced  to  state  officials, 
fishermen,  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  members, 
and  other  interested  parties  through  e- 
mail,  phone  contact,  NOAA  website, 
and  other  appropriate  media 
immediately  upon  filing  with  the 
Federal  Register. 

Classification 

In  accordance  with  section  118(f)(9)  of 
the  MMPA,  the  Assistant  Administrator 
(AA)  for  Fisheries  has  determined  that 
this  action  is  necessary  to  implement  a 
take  reduction  plan  to  protect  North 
Atlantic  right  whales. 

This  action  falls  within  the  scope  of 
alternatives  and  impacts  analyzed  in  the 
Final  EA  prepared  for  the  ALWTRFs 
DAM  program.  Further  analysis  under 
the  National  Environmental  Policy  Act 
(NEPA)  is  not  required. 

NMFS  determined  that  the  regulations 
establishing  the  DAM  program  and 
actions  such  as  this  one  taken  pursuant 
to  those  regulations  are  consistent  to  the 
maximum  extent  practicable  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  imder 
section  307  of  the  Coastal  Zone 
Management  Act.  Following  state 
review  of  the  regulations  creating  the 
DAM  program,  no  state  disagreed  with 
NMFS'  conclusion  that  the  DAM 
program  is  consistent  to  the  maximum 
extent  practicable  with  the  enforceable 
policies  of  the  approved  coastal 
management  program  for  that  state. 
The  DAM  program  under  which 
NMFS  is  taking  this  action  contains 
policies  with  federalism  implications 
warranting  preparation  of  a  federalism 
assessment  under  Executive  Order 
13132.  Accordingly,  in  October  2001, 
the  Assistant  Secretary  for 
Intergovernmental  and  Legislative 
Affairs,  DOC,  provided  notice  of  the 
DAM  program  to  the  appropriate  elected 
officials  in  states  to  be  affected  by 
actions  taken  pursuant  to  the  DAM 
program.  Federalism  issues  raised  by 
state  officials  were  addressed  in  the 
final  rule  implementing  the  DAM 
program.  A  copy  of  the  federalism 
Summary  Impact  Statement  for  that 
final  rule  is  available  upon  request 
(AOOflESSES). 


The  rule  implementing  the  DAM 
program  has  been  determined  to  be  not 
significant  under  Executive  Order 
12866. 

Authority:  16  U.S.C.  1361  et  sea.  and  50 
CFR  229.32(g)(3). 

Dated:  July  2,  2003. 
WiUiam  T.  Hogarth, 

Assistant  Administrator  for  Fisheries. 

National  Marine  Fisheries  Service. 

[PR  Doc.  03-17321  Filed  7-3-03;  11:08  am) 

BILUNG  CODE  3S10-22-S 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0701 03D] 

Mid-Atiantic  Fishery  Management 
Councli;  Pubiic  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Mid-AUantic  Fishery 
Management  Council's  (Council) 
Summer  Flounder  Monitoring 
Committee,  Scup  Monitoring. 
Committee,  Black  Sea  Bass  Monitoring 
Committee,  and  Bluefish  Monitoring 
Committee  will  hold  public  meetings. 
DATES:  The  meetings  will  be  held  on 
Tuesday,  July  22,  2003  beginning  at  9 
a.m.  with  the  Sununer  Flounder 
Monitoring  Committee  followed  by  the 
Scup  Monitoring  Committee,  then  the 
Black  Sea  Bass  Monitoring  Committee 
and  the  Bluefish  Monitoring  Committee. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Sheraton  BWI,  7032  Elm  Road, 
Baltimore,  MD;  telephone:  410-859- 
3300. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council,  Room  2115,  300 
S.  New  Street,  Dover,  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director, 
Mid-AUantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  meetings  is  to 
recommend  the  2004  commercial 
management  measures,  commercial 
quotas,  and  recreational  harvest  limits 
for  summer  flounder,  scup,  and  black 
sea  bass.  The  Bluefish  Monitoring 
Committee  will  meet  to  recommend 
commercial  management  measures, 
recreational  management  measures,  and 
a  commercial  quota  and  recreational 
harvest  limit  for  bluefish  for  2004. 


Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  diu-ing  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Coimcil's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Council  Office  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  July  1,  2003. 
Richard  W.  Surdi,  ^ 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sendee. 
[PR  Doc.  03-17243  Piled  7-8-03;  8:45  am] 
BILUNG  CODE  3S1fr-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0701 03E] 

New  England  Fishery  Management 
Council;  Public  Meetings  -, 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  public  meetings  of  its 
Scallop  Oversight  Committee  in  July, 
2003  to  consider  actions  affecting  New 
England  fisheries  in  the  exclusive 
economic  zone  (EEZ). 
Recommendations  from  this  group  will 
be  brought  to  the  full  Council  for  formal 
consideration  and  action,  if  appropriate. 
DATES:  The  meetings  will  be  held 
between  July  22-31,  2003.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held 
in  Warwick,  RI  and  Revere,  MA.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
locations. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
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FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  Tuesday, 
July  22.  2003  at  9  a.ni.-Scallop 
Oversight  Committee  Meeting. 

Location:  Crowne  Plaza  Hotel,  801 
Greenwich  Avenue,  Warwick,  RI 02886; 
telephone:  (401)  732-6000. 

[The  Scallop  Committee  will  review 
written  public  comments  on  Draft 
Amendment  10  and  develop 
recommendations  for  final  alternatives. 
The  Plan  Development  Tejim  will  also 
report  on  revised  TAC  estimates  and 
associated  trip/day-at-sea  allocations 
imder  various  potential  preferred  and 
non-preferred  alternatives.  The 
committee  will  also  consider  strategies 
in  Amendment  10  for  initial  2004 
alternatives  without  area  rotation  and 
controlled  area  access  in  effect.  Other 
alternatives  and  issues  related  to 
Amendment  10  and  scallop 
management  may  be  discussed. 

Thursday,  July  31.  2003  at  9 a.m- 
Scallop  Oversight  Committee  Meeting. 

Location:  Four  Points  by  Sheraton 
Hotel,  407  Squire  Road,  Revere,  MA 
02151;  telephone:  (781)  284-7200. 

As  a  follow-up  to  the  meeting  on  Jidy 
22,  the  Scallop  Committee  will  finalize 
its  recommendations  for  the 
Amendment  10  proposed  action.  Other 
alternatives  and  issues  related  to 
Amendment  10  and  scallop 
management  may  be  discussed  and 
recommendations  of  the  Committee  will 
be  presented  at  the  Council  meeting  on 
August  14  in  Peabody,  MA. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  dm-ing  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
intrapretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see' ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 


Dated:  July  1,2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  03-17242  Filed  7-8-03;  8:45  ami 

BILUNO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  060303E] 

Marine  Mammals;  File  No.  545-1488 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Craig  Matkin,  North  Gulf  Oceanic 
Society,  60920  Mary  Allen  Avenue. 
Homer,  AK  99603,  has  been  issued  an 
amendment  to  scientific  research  Permit 
No. 545-1488-01. 

ADDRESSES:  The  amendment  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802-1668;  phone 
(907)586-7221;  fax  (907)586-7249. 
FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Lewandowski  or  Carrie  Hubard, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On 
January  21,  2003,  notice  was  published 
in  the  Federal  Register  (68  FR  2751) 
that  an  amendment  of  Permit  No.  545- 
1488,  issued  May  7, 1999  (64  FR  24592), 
had  been  requested  by  the  above-named 
organization.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  and  the  Regulations  Governing  the 
Taking  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  permit  amendment  adds  the 
deployment  of  tags  (short-term  radio, 
satellite,  acoustic  recording,  and 
imderwater  video  tags)  by  close 
approach  and  biopsy  sampling  on  the 
following  species  (except  where  noted 
in  paran theses,  additional  annual  takes 
beyond  those  already  authorized  under 
Permit  No.  545-1488  include  150  photo- 
identification,  25  tagging  and  30  biopsy 
sampling  per  species  per  year):  killer 
whale  (60  tagged  and  64  biopsy  sampled 


individuals  per  year),  gray  whale, 
harbor  porpoise,  Dall's  porpoise,  Pacific 
white-sided  dolphin.  Baird's  beaked 
whale,  Cuvier's  beaked  whale  and 
Stejneger's  beaked  whales.  The  purpose 
of  the  amendment,  as  noted  in  the 
application,  is  to  examine  diving 
l^havior,  feeding,  and  movements  of 
whales  and  to  obtain  information  on 
elusive  and  rarely  studied  species. 

Dated:  July  2,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits.  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-17241  Filed  7-8-03;  8:45  am) 

BMAJNO  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

[I.D.  0701 030] 

Marine  Mammals;  Photography  Permit 
Application  No.  997-1704 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Correction. 

SUMMARY:  Notice  is  hereby  given  that 
this  corrects  the  document  published  on 
Jime  26,  2003,  announcing  that  Bob 
McLaughlin,  P.O.  Box  496,  339 
Glenwood,  Eastsoimd,  Washington 
98245,  had  applied  in  due  form  for  a 
permit  to  take  several  species  of  non- 
listed  marine  mammals  for  purposes  of 
commercial/educational  photography. 
DATES:  This  action  is  effective  July  9. 
2003. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  offices  listed  in  the  original 
dociunent  published  on  Jime  26,  2003, 
as  well  as: 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-^001; 
fax  (562)980-4018. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Jefferies  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The  last 
sentence  of  the  first  paragraph  under 
SUPPLEMENTARY  INFORMATION  in 
dociunent  68  FR  3801 1  is  revised  to 
read  as  follows,  "However,  in  the 
meantime,  NMFS  has  received  and  is 
processing  this  request  as  a  "pilot" 
application  for  Level  B  Harrassment  of 
non-listed  marine  mammals  for 
photographic  piuposes." 
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Dated:  July  2.  2003. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17244  Filed  7-8-03;  8:45  am] 
BHJJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  062703C] 

Marine  Mammals;  File  No.  984-1587 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  pennit  amendment. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Terrie  Williams.  Department  of  Biology, 
University  of  California  at  Santa  Cruz, 
Santa  Cruz,  CA  95064  has  been  issued 
an  amendment  to  scientific  research 
Permit  No.  984-1587-02. 

ADDRESSES:  The  amendment  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802^213;  phone  (562)980-^001; 
fax  (562)980-4018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On  April 
2,  2003,  notice  was  published  in  the 
Federal  Itegister  (68  FR  16002)  that  an 
amendment  of  Permit  No.  984-1587-02 
had  been  requested  by  the  above-named 
individual.  The  requested  amendment 
has  been  granted  under  the  authority  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),  and  the  Regulations  Governing  the 
Taidng  and  Importing  of  Marine 
Mammals  (50  CFR  part  216). 

The  permit  amendment  authorizes 
temporary  holding  and  research  on  an 
addition^  two  female  California  sea 
lions  {Zalophus  califomianus)  and  their 
progeny  at  Long  Marine  Laboratory.  All 
procedures  are  performed  volimtarily  by 
the  sea  lions. 


Dated:  July  1,  2003. 
Eugene  T.  Nitta, 

Acting  Chief  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17379  Filed  7-8-03;  8:45  am] 
BHJJNG  CODE  3510-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Performance 
Standards  for  a  System  To  Reduce  or 
Prevent  Injuries  From  Contact  With  the 
Blade  of  a  Table  Saw  (Petition  No.  CP 
03-2) 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 


SUMMARY:  The  Commission  has  received 
a  petition  (CP  03-2)  requesting  that  the 
Commission  issue  performance 
standards  for  a  system  to  reduce  or 
prevent  injuries  from  contact  with  the 
blade  of  a  table  saw.  The  Commission 
solicits  written  comments  concerning 
the  petition. 

DATES:  The  Office  of  the  Secretary  must 
receive  comments  on  the  petition  by 
September  8,  2003. 

ADDRESSES:  Comments  on  the  petition, 
preferably  in  five  copies,  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501,  4330  East- 
West  Highway,  Bethesda,  Maryland 
20814.  Comments  may  also  be  filed  by 
■  facsimile  to  (301)  504-0127  or  by  e-mail 
to  cpsc-os@cpsc.gov.  Comments  should 
be  captioned  "Petition  CP  03-2,  Petition 
for  Performance  Standards  for  Table 
Saws."  A  copy  of  the  petition  is 
available  for  inspection  at  the 
Commission's  Public  Reading  Room, 
Room  419,  4330  East-West  Highway, 
Bethesda,  Maryland.  The  petition  is  also 
available  on  the  CPSC  Web  site  at 
h  tip  ://vvww.  cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-6833,  e-mail 
rhammond@cpsc.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  Messrs.  Cass, 
Fanning,  and  Fulmer,  et  al.,  requesting 
that  the  Commission  issue  a  rule 
prescribing  performance  standards  for  a 
system  to  reduce  or  prevent  injiuies 
from  contact  with  the  blade  of  a  table 
saw.  The  petitioners  assert  that  a  table 


saw  not  so  equipped  poses  an  increased 
risk  of  severe  injuries  including 
lacerations  and  amputations. 

The  petitioners  maintain  that  a  system 
to  reduce  or  eliminate  this  risk  must 
include  the  following:  (1)  A  detection 
system  capable  of  detecting  contact  or 
dangerous  proximity  between  a  person 
and  the  saw  blade  when  the  saw  blade 
is — (a)  spinning  prior  to  cutting,  (b) 
cutting  natural  wood  with  a  moisture 
content  of  up  to  50%.  (c)  cutting  glued 
wood  with  a  moisture  content  of  up  to 
30%,  and  (d)  spinning  down  after 
turning  off  the  motor;  (2)  a  reaction 
system  to  perform  some  action  upon 
detection  of  such  contact  or  dangerous 
proximity,  such  as  stopping  or  retracting 
the  blade,  so  that  a  person  will  be  cut 
no  deeper  than  Va  of  an  inch  when 
contacting  or  approaching  the  blade  at 
any  point  above  the  table  and  from  any 
direction  at  a  rate  of  one  foot  per 
second;  (3)  a  self-diagnostic  capability 
to  verify  the  functionality  of  key 
components  of  the  detection  and 
reaction  systems;  and  (4)  an  interlock 
system  with  the  motor  so  that  power 
cannot  be  applied  to  the  motor  if  a  fault 
interfering  with  the  functionality  of  a 
key  component  in  the  detection  or 
reaction  system  is  detected. 

The  Commission  is  docketing  the 
correspondence  as  a  petition  under 
provisions  of  the  Consumer  Product 
Safety  Act,  15  U.S.C.  2051-2084. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Conunission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  The  petiUon  is  available  on 
the  CPSC  Web  site  at  http:// 
wwHr.cpsc.gov.  A  copy  of  the  petition  is 
also  available  for  inspection  from  8:30 
a.m.  to  5  p.m.,  Monday  through  Friday, 
in  the  Commission's  Public  Reading 
Room,  Room  419,  4330  East-West  , 
Highway,  Bethesda,  Maryland. 

Dated:  July  2,  2003. 

Todd  A.  Stevenson, 

Secretary.  Consumer  Product  Safety 
Commission. 

[FR  Doc.  03-17327  Filed  7-8-03;  8:45  am] 

BiLUNG  CODE  63S&-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  intelligence  Agency  Advisory 
Board  Closed  Meeting 

AGENCY:  Defense  Intelligence  Agency, 
Department  of  Defense. 
ACTION:  Notice. 
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SUMMARY:  Ihirsuant  to  the  provisions  of 
subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Advisory  Board  has  been  scheduled  as 
follows: 

DATES:  July  29-30,  2003  (8:30  a.m.  to 
5:00  p.m.). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  200  MacDiU  Blvd.  Washington, 
DC  20340. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lawrence  R.  Carnegie,  Program 
Manager/Executive  Secretary,  DIA 
Advisory  Board,  Washington,  DC 
20340-1328 (703)  697-7898. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(l),  Title  5  of  the  U.S. 
Code,  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
and  discuss  several  ciurent  critical 
intelligence  issues  in  order  to  advise  the 
Director,  DIA. 

LAf.  Bynum, 

Alternate  OSD  Federal  Register,  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-17258  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  5001-8-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tfte  Secretary 

DoD  Education  Benefits  Board  of 
Actuaries;  Meeting 

AGENCY^  DoD  Education  Benefits  Board 
of  Actuaries,  DoD. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  101,  Title  10, 
United  States  Code  (10  U.S.C.  2006). 
The  Board  shall  review  DoD  actuarial 
methods  and  assiunptions  to  be  used  in 
the  valuation  of  the  Department  of 
Defense  Education  Benefits  Fund. 
Persons  desiring  to:  (1)  Attend  the  DoD 
Education  Benefits  Board  of  Actuaries 
meeting,  or  (2)  make  an  oral 
presentation  or  submit  a  written 
statement  for  consideration  at  the 
meeting,  must  notify  Inger  Pettygrove  at 
(703)  696-7413  by  July  24,  2003. 

Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act. 

DATES:  September  5,  2003,  10  a.m.  to  1 
p.m. 

ADDRESSES:  4040  N.  Fairfax  Drive,  Suite 
270.  Arlington,*VA  22203.' 
FOR  FURTHER  INFORMATION  CONTACT: 
Ineer  Pettygrove,  DoD  Office  of  the 


Actuary,  4040  N.  Fairfax  Drive,  Suite 
308,  (703) 696-7413. 

Dated:  July  2,  2003. 

L.M.  Bjmum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DoD. 

[FR  Doc.  03-17259  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  S001-0e-M 


DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 
Meeting  Notice 

AGENCY:  DoD  Retirement  Board  of 

Actuaries. 

ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  of  the  Board  has 
been  scheduled  to  execute  the 
provisions  of  Chapter  74,  Title  10, 
United  States  Code  (10  U.S.C.  1464  et 
seq.).  The  Board  shall  review  DoD 
actuarial  methods  and  assumptions  to 
be  used  in  the  valuation  of  the  Military 
Retirement  System.  Persons  desiring  to: 
(1)  Attend  the  DoD  Retirement  Board  of 
Actuaries  meeting,  or  (2)  make  an  oral 
presentation  or  submit  a  written 
statement  for  consideration  at  the 
meeting,  must  notify  Inger  Pettygrove  at 
(703)  696-7413  by  July  24,  2003. 

Notice  of  this  meeting  is  required 
under  the  Federal  Advisory  Committee 
Act. 

DATES:  September  4.  2003, 1  p.m.  to  5 
p.m. 

ADDRESSES:  4040  N.  Fairfax  Drive,  Suite 

270,  Arlington.  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT: 

Inger  Pettygrove.  DoD  Office  of  the 

Actuary.  4040  N.  Fairfax  Drive,  Suite 

308.  Arlington.  VA  22203,  (703)  696- 

7413. 

Dated:  July  2,  2003. 

L.M.  Bynuni, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  DoD. 

[FR  Doc.  03-17257  Filed  7-8-03;  8:45  am] 

BtLUNGCODE  SOOI-OS-M 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.31  OA] 

Office  of  Innovatioh  and  Improvement; 
Parental  Information  and  Resource 
Centers  Program 

agency:  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FT)  2003; 
Correction. 

On  Jime  3.  2003.  we  published  in  the 
Federal  Register  (68  FR  33332)  a  notice 


inviting  applications  for  new  awards 
under  the  Parental  Information  and 
Resource  Centers  (PIRC)  program.  In 
that  notice,  we  announced  that  each 
"novice  applicant"  would  receive  a 
competitive  preference  of  10  points. 
Upon  further  reflection,  in  order  to 
encourage  the  submission  of 
applications  from  novice  applicants  and 
to  ensiu-e  that  only  the  highest  quality 
applications  are  funded,  the  Secretary  is 
amending  this  competitive  preference. 
The  Secretary  will  award  10  additional 
points  only  to  those  novice  applicants 
that  rank  among  the  ten  highest  scoring 
of  all  novice  applicants  on  the  basis  of 
the  selection  criteria  and  the  other 
competitive  preference  for  this 
competition.  In  other  words,  only  the 
ten  highest  xanked  novice  applicants, 
rather  than  all  novice  applicants,  will  be 
awarded  priority  points  under  the 
novice  applicant  preference. 

The  Secretary  also  reminds  all 
applicants  that  section  5563(b)  of  the 
Elementary  and  Secondary  Education 
Act  (ESEA),  as  amended,  requires  each 
PIRC  grantee  to  meet  several  specific 
conditions.  The  Secretary  strongly 
encourages  all  applicants  to  review  each 
of  these  conditions  carefully  to  ensure 
that  their  applications  appropriately 
address  these  specific  requirements.  For 
example,  each  applicant  must  (a)  use  at 
least  30  percent  of  the  funds  received 
under  the  program  each  year  to 
establish,  expand,  or  operate  Parents  as 
Teachers  programs,  Home  Instruction 
for  Preschool  Youngsters  programs,  or 
other  early  childhood  parent  education 
programs;  (b)  use  at  least  50  percent  of 
the  funds  received  under  the  program 
each  year  to  serve  areas  with  high 
concentrations  of  low-income  families, 
in  order  to  serve  parents  who  are 
severely  educationally  or  economically 
disadvantaged;  and  (c)  establish  a 
special  advisory  committee  as  described 
in  section  5563(b)(2)  of  the  ESEA. 

Consistent  with  section  5562(b)  of  the 
ESEA,  in  awarding  funds  under  this 
competition,  the  Secretary  will  ensure, 
to  the  extent  practicable,  that  grants  are 
distributed  in  all  geographic  regions  of 
the  United  States. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Kilby-Robb,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW.. 
room  3E209.  FOB-6,  Washington.  DC 
20202-6254.  Telephone:  (202)  205-4253 
or  via  Internet:  patricia.kilby- 
robb@ed.gov. 

U  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
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format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  cis  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF,  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ivww.access.gpo.gov/nara/ 
index. htmJ. 

Program  Authority:  20  U.S.C.  7273  et  seq. 

Dated:  July  3,  2003. 

Nina  S.  Rees, 

Deputy  Under  Secretary  for  Innovation  and 
Improvement. 

[FR  Doc.  03-17359  Filed  7-8-03;  8:45  am] 

BU.LING  COOE  4000-01-U 


DEPARTMENT  OF  EDUCATION 
[CFDANo.:84.132A-3] 

Centers  for  Independent  Living;. Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2003;  Coirection 

summary:  On  June  20,  2003,  a  notice 
inviting  applications  for  new  awards  for 
the  Centers  for  Independent  Living 
program  for  FY  2003  was  published  in 
the  Federal  Register  (68  FR  36977). 

On  page  36977,  in  column  three,  the 
"Estimated  Available  Funds"  figiu-e 
reads  "$1,871,862"  and  the  "Estimated 
Average  Size  of  Awards"  figure  reads 
"$103,992".  These  figures,  respectively, 
are  corrected  to  read  "$1,935,902"  and 
"$107,550".  hi  the  table,  for  hidiana.  the 
"Estimated  available  funds"  figure  reads 
"$42,980".  This  figure  is  corrected  to 
read  "$107,020". 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 


1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  bee):  1-677-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  fi«e):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov. 

If  you  request  an  application  fit)m  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  nimiber 
84.132A-3. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  {e.g..  Braille, 
large  print,  audiotape,  or  computer 
diskette)  by  contacting  the  Grants  and 
Contracts  Services  Team,  U.  S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3317,  Switzer 
Building,  Washington,  DC  20202-2550. 
Telephone:  (202)  205-8207.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Billy,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3326,  Switzer  Building, 
Washington.  DC  20202-2740. 
Telephone:  (202)  205-9362.  If  you  use  a 
teleconmiunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  a  copy  of  this  notice  in  an 
alternative  format  on  request  to  the 
program  contact  person  listed  in  the 
preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


Access  at:  http://www.access.gpo.gov/naixi/ 
index.html. 

Program  Authority:  29  U.S.C.  796f-l. 
Dated:  July  2,  2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  03-17261  Filed  7-8-03;  8:45  am) 

BILUNG  COOE  400(M>1-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.328R] 

Office  of  Special  Education  and 
Rehabilitative  Services 

Special  Education— Training  and 
Information  for  Parents  of  Children 
With  Disabilities  Program— Technical 
Assistance  for  the  Parent  Centers 
(84.328R) 

ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2003. 


SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  invites  applications  for  FY 
2003  under  the  Special  Education — 
Training  and  Information  for  Parents  of 
Children  with  Disabilities  Program.  This 
program  is  authorized  imder  the 
Individuals  with  Disabilities  Education 
Act  (IDEA),  as  amended.  This  notice 
provides  closing  dates,  priorities,  and 
other  information  regarding  the 
transmittal  of  applications. 

Purpose  of  Program:  The  purpose  of 
this  program  is  to  ensure  that  parents  of 
children  with  disabilities  receive 
training  and  information  to  help 
improve  results  for  their  children. 

Eligible  Applicants:  Nonprofit  private 
organizations. 

Applications  Available:  July  9,  2003. 

Deadline  for  Tmnsmittal  of 
Applications:  August «,  2003. 

Deadline  for  Intergovernmental 
Review:  September  7,  2003. 

Estimated  Available  Funds: 

Focus  Area  1;  $900,000. 

Focus  Area  2:  $1,500,000. 

Estimated  Average  Size  and 
Maximum  Award  Amount: 

Focus  Area  1:  $900,000. 

Focus  Area  2:  $250,000. 

Estimated  Number  of  Awards: 

Focus  Area  1;  1. 

Focus  Area  2:  6. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  Part  III  of  the  application 
submitted  under  this  notice,  the 
application  narrative,  is  where  you,  the 
applicant,  address  the  selection  criteria 
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that  reviewers  use  in  evaluating  your 
application.  You  must  limit  Part  ID  to 
the  equivalent  of  no  more  than  70  pages, 
using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  (on  one  side 
only)  with  one-inch  margins  at  the  top, 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  tides, 
headings,  footnotes,  quotations,  and 
captions,  as  well  as  all  text  in  charts, 
tables,  figures,  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
'  larger  or  no  smaller  than  10  pitch 

(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  11,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assurances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography  or 
references,  or  the  letters  of  support. 
However,  you  must  include  all  of  the 
application  narrative  in  Part  III. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  97,  98,  and  99. 

Selection  Criteria:  In  evaltiating  an 
application  for  a  new  award  under  this 
competition,  we  use  selection  criteria 
chosen  from  the  general  selection 
criteria  in  34  CFR  75.210  of  EDGAR. 
The  specific  selection  criteria  to  be  used 
for  this  competition  will  be  provided  in 
the  application  package  for  this 
competition. 

General  Requirements 

(a)  The  projects  funded  imder  this 
competition  must  make  positive  efforts 
to  employ  and  advance  in  employment 
qualified  individuals  with  disabilities 
(see  section  606  of  IDEA). 

(b)  Applicants  and  grant  recipients 
under  this  competition  must  involve 
qualified  individuals  with  disabilities  or 
parents  of  individuals  with  disabilities 
in  planning,  implementing,  and 
evaluating  the  projects  (see  section 
661(f)(1)(A)  of  IDEA). 

(c)  The  projects  funded  under  this 
competition  must  budget  for  a  two-day 
Project  Directors'  meeting  in 
Washington,  DC  dimng  each  year  of  the 
project. 

(d)  If  a  project  maintains  a  Web  site, 
_  it  must  include  relevant  information 

and  documents  in  an  accessible  form. 

Priorities 

Under  34  CFR  75.105(c)(3),  we 
consider  only  applications  that  meet  the 


following  absolute  priority:  Absolute 
Priority — Technical  Assistance  for  the 
Parent  Centers  (84.328R) 

Background:  This  priority,  authorized 
under  section  684  of  IDEA,  is  for  the 
purpose  of  developing,  assisting,  and 
coordinating  parent  training  and 
information  programs  carried  out  by 
Parent  Training  and  Information  Centers 
(PTIs)  under  section  682  and  the 
Conununity  Parent  Resource  Centers 
(CPRCs)  imder  section  683. 

A  technical  assistance  component  to 
support  the  funded  centers  has  been 
part  of  the  law  since  the  beginning  of 
the  program.  This  priority  will  create  a 
unified  technical  assistance  system  that 
wiU  provide  support  to  the  PTIs  and 
CPRCs,  as  well  as  strengthen 
connections  to  the  larger  technical 
assistance  network  that  supports 
research-based  training,  including 
educating  parents  about  effective 
practices  that  improve  residts  for 
children  with  disabilities.  The  priority 
will  also  strengthen  partnerships  among 
the  PTIs,  CPRCs,  and  State  education 
systems  at  the  regional  and  national 
levels. 

Priority:  This  priority  will  support 
cooperative  agreements  in  two  focus 
areas:  (1)  A  national  technical  assistance 
project,  the  National  Parent  Technical 
Assistance  Center  (National  Parent 
TAC);  and  (2)  six  regional  technical 
assistance  centers.  Regional  Parent 
Technical  Assistance  Centers  (Regional 
Parent  TACs),  which  will  coordinate 
with  the  National  Parent  TAC  and 
provide  direct  support  to  the  PTIs  and 
CPRCs  in  their  identified  States  based 
on  the  best  empirical  evidence  of  how 
to  meet  the  informational  and  training 
needs  of  famiHes  who  have  children 
with  disabilities. 

Prior  to  developing  any  new  product, 
whether  paper  or  electronic,  the  projects 
funded  under  this  priority  must  submit 
for  approval  a  proposal  describing  the 
content  and  purpose  of  any  new  product 
to  the  document  review  board  of  the 
Office  of  Special  Education  Program's 
(OSEP)  new  Dissemination  Center. : 

Focus  Area  1 

The  National  Parent  TAC  funded 
under  this  priority  will  assist  six 
Regional  Parent  TACs  in  creating  a 
unified  technical  assistance  system  for 
the  PTIs  and  CPRCs  funded  under  the 
IDEA. 
The  National  Parent  TAC  must — 
(a)  Collaborate  with  other  technical 
assistance  providers  and  researchers  in 
developing  or  adapting  resource  and 
training  materials  that  incorporate 
scientifically  based  research  and  best 
practices  for  use  by  the  PTIs  and  the 
CPRCs; 


(b)  Maintain  and  update  a  materials 
database  that  aligns  with  the  OSEP 
Product  Database  and  the  Dissemination 
Center,  which  includes  products 
developed  under  paragraph  (a)  and,  to 
the  extent  possible,  materials  in 
multiple  languages  and  accessible 
formats; 

(c)  In  collaboration  with  OSEP, 
develop  an  evaluation  instrument, 
which  must  be  approved  by  OSEP,  to  be 
used  by  all  the  funded  PTIs  and  CPRCs, 
that  measures  program  effectiveness  and 
outcomes  for  children; 

(d)  Establish  a  mechanism  for  data 
collection  and  reporting  that 
corresponds  to  the  outcomes  established 
imder  paragraph  (c)  and  corresponds  to 
other  information  needs  as  determined 
through  collaboration  and  coordination 
with  the  regional  centers  and  OSEP; 

(e)  Maximize  the  computer  and 
technological  capacities  of  the  PTIs  and 
CPRCs  by  building  on  the  system  and 
network  currently  in  place; 

(f)  Plan  and  conduct  an  annual 
national  conference,  in  conjimction 
with  the  OSEP  project  officer  and  the 
six  Regional  Parent  TACs.  for  all  the  ' 
funded  parent  centers  in  this  program; 

(g)  Plan  and  conduct  a  New  Directors' 
Conference  in  November  of  each  year 
for  all  new  directors  of  PTIs  and  CPRCs; 

(h)  Provide  direct  technical  assistance 
to  the  Military  and  Native  American 
National  Centers  funded  under  this 
program; 

(i)  Collaborate  with  other  technical 
assistance  providers,  such  as  the  Federal 
Resource  Center  (FRC),  the  Regional 
Resource  Centers  (RRCs),  and  the 
Dissemination  Center,  to  use  available 
resources,  to  access  research-based 
practices  and  findings,  and  to 
participate  in  educational  and  system 
reform  activities  to  improve  results  for 
children  with  disabilities; 

(j)  Coordinate  and  collaborate  with 
the  six  Regional  Parent  TACs  and  OSEP 
to— 

(1)  Support  the  development  of  a 
unified  parent  training  and  informatien 
system  that  includes  ways  to  improve 
results  for  children  with  disabilities: 

(2)  Coordinate  special  education 
technical  assistance  efforts  across 
regions  to  benefit  and  enhance  the  PTIs 
and  the  CPRCs; 

(3)  Promote  partnerships  and 
collaborations  with  other  entities 
involved  in  creating  positive  outcomes 
for  children  with  disabilities; 

(4)  Conduct  an  assessment  of  the 
training  and  information  needs  of  the 
PTIs  and  the  CPRCs  (including 
information  on  parent  involvement  and 
support  for  improved  outcomes  for 
students),  in  conjunction  with  the  six 
Regional  Parent  TACs; 
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(5)  Provide  the  six  Regional  Parent 
TACs  with  infonnation  on  effective 
models  for  collaborative  training  that 
involves  both  parents  and  professionals 
who  provide  education  and  services  to 
children  with  disabilities;  and 

(6)  Provide  technical  assistance  to  the 
PTIs  and  the  CPRCs  to  identify  and 
implement  effective  strategies  for 
working  with  famiUes  from  underserved 
and  underrepresented  populations;  and 

(k)  Coordinate  and  collaborate  with 
the  Regional  Parent  TACs.  OSEP,  the 
.FRC,  and  RRCs  to  improve  collaboration 
and  coordination  of  effort  among  RRCs, 
PTIs.  and  CPRCs  on  the  preparation  of 
training  materials  that  include 
scientifically  based  research  and  best 
practices  and  information  on  the  No 
Child  Left  Behind  Act  of  2001  (NCLB). 

Focus  Area  2 

The  six  Regional  Parent  TACs  funded 
under  this  priority  will  coordinate  with 
the  National  Parent  TAC  in  order  to 
promote  a  imified  system  for  the 
provision  of  technical  assistance  to  PTIs 
and  CPRCs  and  to  strengthen  and 
enhance  OSEP's  Technical  Assistance 
and  Dissemination  (TA&D)  Network. 

Each  project  must — 

(a)  Provide  direct  technical  assistance 
to  PTIs  and  CPRCs  in  its  region; 

(b)  Provide  direct  technical  assistance 
and  disseminate  information  through  a 
variety  of  mechanisms  to  individual 
parent  centers  on  management 
processes  or  content  areas  [e.g.,  NCLB. 
special  education  and  related  services 
issues,  system  reform,  laws  and 
regulations,  alternative  dispute 
resolution,  and  networking),  as 
identified  through  a  needs  assessment; 

(c)  Provide  direct  technical  assistance 
to  each  PTI  and  CPRC  in  its  region  on 
outreach  efforts  to  underserved  and 
imderrepresented  populations; 

(d)  Collaborate  witn  other  technical 
assistance  providers,  such  as  the  FRC, 
RRCs,  and  the  Dissemination  Center,  to 
use  available  resoiu-ces.  to  access 
research-based  practices  and  findings, 
and  to  participate  in  educational  and 
system  reform  activities; 

(e)  Collaborate  with  the  National 
Parent  TAC.  the  FRC.  and  RRCs  to 
improve  collaboration  and  coordination 
of  efforts  among  RRCs,  PTIs.  and  CPRCs 
on  the  preparation  of  training  materials 
that  include  scientifically  based 
research  and  best  practices  and 
information  on  the  NCLB;  and 

(f)  Coordinate  and  collaborate  with 
the  National  Parent  TAC  to— 

(1)  Conduct  an  assessment  of  the 
training  and  information  needs  of  the 
PTIs  and  CPRCs; 

(2)  Provide  direct  technical  assistance 
to  each  parent  center  to  assist  them  in 
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measuring  program  effectiveness  and 
outcomes  for  children  and  to  make 
changes  as  needed; 

(3)  Maximize  the  computer  and 
technological  capabilities  of  the  PTIs 
and  CPRCs  by  identifying  training  needs 
and  providing  access  to  training,   ' 
supporting  a  national  database  of 
training  materials  in  multiple  languages 
and  accessible  formats,  supporting  an 
electronic  linkage  across  all  the  funded 
centers  using  a  Web  page  and  bulletin 
boards  that  are  user  friendly,  and 
implementing  other  appropriate 
strategies;  and 

(4)  Participate  in  planning  the 
national  coiiference  each  year  and 
conduct  one  regional  conference  each 
year. 

Geographic  Regions 

There  will  be  one  award  in  each  of  the 
regions  identified  as  follows: 
Region  1  Parent  TAC:  CT.  ME,  MA.  NH. 

NJ,  NY,  RI,  VT. 
Region  2  Parent  TAC:  DE.  KY.  MD,  NC, 

SC.  TN,  VA.  DC.  WV. 
Region  3  Parent  TAC:  AL,  AR.  FL,  GA, 

LA,  MS,  OK,  Puerto  Rico,  TX,  U.S. 

Vii^in  Islands. 
■Region  4  Parent  TAC:  IL.  IN.  lA,  MI. 

MN.  MO,  OH,  PA.  WI. 
Region  5  Parent  TAC:  AZ.  CO.  KS.  MT, 

NE.  ND.  NM.  SD.  UT,  WY. 
Region  6  Parent  TAC:  AK.  CA.  HI.  ID, 

NV,  OR,  WA.  the  outlying  areas  of  the 

Pacific  Basin,  and  the  Freely 

Associated  States. 

Competitive  Preference  Priorities: 
Within  the  absolute  priority,  we  will 
award  additional  points  under  the 
following  competitive  preference 
priority  under  34  CFR  75.105(c)(2)(i)  to 
applicant  organizations  that  are 
otherwise  eligible  for  funding  under  the 
absolute  priority: 

We  will  award  10  points  to  applicants 
that  are  organizations  that  meet  the 
following  definition: 

Parent  organizations,  as  defined  in 
section  682(g)  of  IDEA.  A  parent 
organization  is  a  private  nonprofit 
organization  (other  than  an  institution 
of  higher  education)  that — 

(a)  Has  a  board  of  directors.  (1)  the 
parent  and  professional  members  of 
which  are  broadly  representative  of  the 
population  to  be  served,  (2)  the  majority 
of  whom  are  parents  of  children  with 
disabilities,  and  (3)  that  includes 
individuals  with  disabilities  and 
individuals  working  in  the  fields  of 
special  education,  related  services,  and 
early  intervention;  or 

(b)  Has  a  membership  that  represents 
the  interests  of  individuals  with 
disabilities  and  has  estabhshed  a  special 
governing  committee  meeting  the 


requirements  for  a  board  of  directors  in 
paragraph  (a)  and  has  a  memorandum  of 
understanding  between  this  special 
governing  committee  and  the  board  of 
directors  of  the  organization  that  clearly 
outlines  the  relationship  between  the 
board  and  the  committee  and  the 
decisionmaking  responsibilities  and 
authority  of  each. 

Any  parent  organization  that 
establishes  a  special  governing 
committee  imder  section  682(g)(2)  of 
IDEA  must  demonstrate  that  the  bylaws 
of  its  organization  allow  the  governing 
committee  to  be  responsible  for 
operating  the  project  (consistent  with 
existing  fiscal  policies  of  its 
organization). 

In  addition,  we  will  award  additional 
points  under  the  following  competitive 
preference  priority  under  34  CFR 
75.105(c)(2)(i)  to  applicant  organizations 
that  are  otherwise  eligible  for  funding 
under  the  absolute  priority: 

We  will  award  10  points  imder  Focus 
2  of  the  absolute  priority  to  applicants 
who  are  located  in  the  region  they  are 
proposing  to  serve. 

Therefore,  for  the  purposes  of  these 
competitive  preference  priorities, 
applicants  under  Focus  1  can  be 
awarded  a  total  of  10  points  in  addition 
to  those  awarded  imder  the  published 
selection  criteria  for  this  program.  That 
is.  an  applicant  meeting  Uie  first 
competitive  preference  could  earn  a 
maximum  total  of  110  points. 

Applicants  under  Focus  2  can  be 
awarded  a  total  of  10  points  in  addition 
to  those  awarded  imder  the  published 
selection  criteria  for  this  program.  That 
is.  an  applicant  meeting  Uie  second 
competitive  preference  could  earn  a 
maximum  total  of  110  points.  An 
applicant  meeting  both  competitive 
preferences  could  earn  a  maximum  total 
of  120  points. 

Waiver  of  Proposed  Rulemaking:  It  is 
generally  our  practice  to  offer  interested 
parties  the  opportunity  to  comment  on 
proposed  priorities.  However,  section 
661(e)(2)  of  IDEA  makes  the  public 
comment  requirements  in  the 
Administrative  Procedure  Act  (5  U.S.C.* 
553)  inapplicable  to  the  priorities  in  this 
notice. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
RegulaUons  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  t^  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  Howrever. 
these  amendments  make  procedural  changes 
only  and  do  not  estabUsh  new  substantive 


ff 
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policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Special  Education — Training  and 
Information  for  Parents  of  Children  with 
Disabilities  Program— CFDA  #84.328R  is 
one  of  the  programs  included  in  the 
pilot  project.  If  you  are  sm  applicant 
under  the  Special  Education — Training 
and  Information  for  Parents  of  Children 
with  Disabilities  Program,  you  may 
submit  your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  Users  of  e- Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  on-line  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntaiy. 

•  You  will  not  receive  any  additional 
pcdnt  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  imique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 


3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Special  Education — Training  and 
Information  for  Parents  of  Chilchen  with 
Disabilities  Program  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  imavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

1 .  You  must  be  a  registered  user  of  e- 
Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  .time,  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  Special  Education — 
Training  and  Information  for  Parents  of 
Children  with  Disabilities  Program  at: 
http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-Application 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  Maryland  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
Fax:  1-301-470-1244.  If  you  use  a 
telecommimications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  at  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html.      » 


Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs@inet.ed.gov 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  84.328R. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  1-202-205- 
8207. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  or  a  copy  of  the 
application  package  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  Grants  and  Contracts 
Services  Team  listed  in  this  section. 
However,  the  Department  is  not  able  to 
reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 

Intergovernmental  Review 

The  program  in  this  notice  is  subject 
to  the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  docmnent  provides  early 
notification  of  our  specific  plans  and 
actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  internet 
at  the  following  site:  (viviv.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo/nam/ 
index.html. 

Program  Authority:  20  U.S.C.  1484. 


40918 


Federal  Register / Vol.  68,  No.  131 /Wednesday,  July  9,  2003/NoUces 


Dated:  July  3.  2003. 

Robert  H.  Pasternack,  * 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

[FR  Doc.  03-17360  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-529-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Qas  Tariff 

July  1,  2003. 

Take  notice  that  on  June  25,  2003, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
-  Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  proposed  to* 
become  effective  July  25,  2003: 

Second  Revised  Sheet  No.  182 
Third  Revised  Sheet  No.  186 

ANR  states  that  it  seeks  approval  of 
(1)  an  assignment  of  its  Gas  Purchase 
Agreement  (GPA)  with  Dakota 
Gasification  Company,  as  well  as  related 
transportation  capacity,  to  BP  Canada 
Energy  Marketing  Corp.  (BP)  and  (2)  the 
above-referenced  tariff  sheets  to 
implement  recovery  of  the  costs  relating 
to  such  assignment.  Subject  to 
Commission  approval,  ANR  states  that  it 
has  agreed  to  assign  to  BP  its  obligations 
under  the  GPA,  and  permanently  release 
to  BP  two  transportation  contracts  with 
Northern  Natural  Gas  Company  and 
Northern  Border  Pipeline  Company, 
respectively.  ANR  explains  that 
assuming  that  the  Assignment 
Agreement  is  effectuated  on  August  1, 
2003,  the  parties  have  agreed  to  a 
buyout  cost  of  approximately  $9.5 
million.  To  recover  the  buyout  costs, 
ANR  proposes  to  revise  its  existing  tariff 
to  include  a  mechanism  that  provides 
for  a  twelve  month  recovery  period. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 


Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
mvw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toU- 
&w  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  7,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17297  Filed  7-8-03;  8:45  am) 

BttJJNG  CODE  6717-01-P  * 


Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  16,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17288  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-52-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

July  1,  2003. 

Take  notice  that  on  June  26,  2003, 
Colorado  Interstate  Gas  Company  (GIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  bearing  a 
proposed  effective  date  of  July  28,  2003: 

Tenth  Revised  Sheet  No.  228 
Third  Revised  Sheet  No.  228A 
Third  Revised  Sheet  No.  228B 
Third  Revised  Sheet  No.  228C 

GIG  states  that  these  tariff  sheets 
implement  the  pro  forma  tariff 
provisions  accepted  by  the  Commission 
in  CIG's  Fort  Morgan  storage  proceeding 
at  Docket  No.  CP03-52-O00. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01 -2233-000] 

GWF  Energy  LLC;  Notice  of  Issuance 
of  Order 

July  1,2003. 

GWF  Energy  LLC  (GWF)  filed  an 
application  for  market-based  rate 
authority,  with  an  accompanying  tariff. 
The  proposed  tariff  provides  for  the  sale 
of  electric  energy,  capacity,  and 
ancillary  services  at  market-based  rates. 
GWF  also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
GWF  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  GWF. 

On  July  18,  2001,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Corporate  Applications, 
granted  the  request  for  blanket  approval 
under  part  34,  subject  to  the  following: 
Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  GWF  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  10 
2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above,  GWF 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
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assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  GWF, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  GWF's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
[available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
jalso  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov ,  using 
the  "FERRIS"  link.  Enter  the  docket 
inumber  excluding  the  last  three  digits  in 
|ttie  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
Interventions  may  be  filed  electronically 
Via  the  internet  in  lieu  of  paper.  See  18 
CFR  38S.2001(a)(l){iii)  and  the 
Instructions  on  the  Commission's  Web 
Site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

oecretary. 

(FR  Doc.  03-17289  Filed  7-6-03;  8:45  am]  . 

4njJNG  code  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
'^  mmission 

sket  No.  RP03-39&-001] 

>rlzon  Pipeline  Company,  LLC; 
stice  of  Compliance  Filing 

^|ily  1,  2003. 

Take  notice  that  on  June  26,  2003, 

^prizon  Pipeline  Company,  L.L.C. 

Horizon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  certain  tariff  sheets,  to  be 
effective  July  1 ,  2003 . 

Horizon  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  June 
18,  2003,  in  Docket  No.  RP03-396-000. 
(Order).  The  Order  accepted,  subject  to 
specified  modifications,  tariff  sheets 
filed  by  Horizon  in  dompliance  v«th 
Order  No.  587-R,  issued  on  March  12, 
2003,  in  Docket  No.  RM96-1-24  (Order 
587-R).  Horizon's  original  Order  587-R 
compliance  filing  was  made  on  May  1, 
2003.  No  tariff  changes  other  than  those 
required  by  the  Order  are  reflected  in 
this  filing. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  Ust  in 
Docket  No.  P03-396-O00. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  8,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17294  Filed  7-8-03;  8:45  am] 

BIUJNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 62-001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

July  1,  2003. 

Take  notice  that  on  June  27,  2003, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  the  following 
tariff  sheet  proposed  to  be  effective  on 
June  16,  2003: 

Fifth  Revised  Volume  No.  1 
Ninth  Revised  Sheet  No.  6 
Original  Volume  No.  2 
Revised  Sheet  No.  1  A.l 
Second  Revised  Sheet  No.  200 

Northern  states  that  the  above 
referenced  sheets  represent  cancellation 
of  Rate  Schedule  T-4  from  Northern's 
Original  Volume  No.  2  FERC  Gas  Tariff, 
and  the  associated  deletions  from  the 
Table  of  Contents  in  Northern's  Volume 
Nos.  1  and  2  tariffs. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 


customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
showrn  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at-http.// 
www.ferc.gov  using  the  "FERRIS"  link 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  heu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-FiUng"  link. 
Protest  Date:  July  16,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17287  Filed  7-8-03;  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-436-001] 

Norttiwest  Pipeline  Corporation;  Notice 
of  Compliance  HIing 

July  1,2003. 

Take  notice  that  on  June  26,  2003, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  July  1.  2003: 

Substitute  Fifth  Revised  Sheet  No.  202-A 
Substitute  Third  Revised  Sheet  No.  232-^ 
Substitute  Second  Revised  Sheet  No.  237-D 
Substitute  Third  Revised  Sheet  No.  258-C 
Substitute  First  Revised  Sheet  No.  265-D 
Substitute  Sixth  Revised  Sheet  No.  268 

Northwest  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  letter  order  dated  ^ime  20. 
2003  in  this  docket  by  filing  minor 
revisions  to  tariff  sheets  filed  on  May  1, 
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2003  in  compliance  with  Order  No. 
587-R.  Northwest  states  that  the 
revisions  generally  add  references  to 
Version  1.6  and  Recommendations 
R02002  and  R02002-2  to  certain  tariff 
provisions. 

Northwest  states  thpt  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
complied  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §385.211  of 
the  Conmiission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  July  8,  2003. 

Magalie  R.  Salas, 

Secretary. 

■  [PR  DcK.  03-17295  Filed  7-8-03;  8:45  am] 
BiLUNG  CODE  6717-01-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-35-005] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

July  1.2003. 

Take  notice  that  on  June  24,  21'03, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  with  an 
effective  date  of  February  16,  2003. 

Tennessee  states  that  the  revised  tariff 
sheets  are  being  filed  in  accordance 
with  the  Commission's  June  4,  2003 


order  in  the  referenced  proceeding, 
which  relates  to  Tennessee's  j)revious 
filings  to  revise  certain  of  its  tariff 
provisions  that  primarily  deal  with  the 
demonstration  and  maintenance  of 
creditworthiness  by  Tennessee's 
customers. 

Any  person  desiring  to  protest  said 
filing  shoiUd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwiy.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-17290  Filed  7-8-03;  8:45  am) 

BHXING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-359-016] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

July  1,  2003. 

Take  notice  that  on  June  20,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  to  amend 
the  service  agreement  with  Washington 
Gas  Light  Company  (WGL).  Transco 
states  that  it  previously  requested,  in 
Docket  No.  RP96-359-016,  that  a 
negotiated  delivery  point  facilities 
surcharge  become  effective  Jime  1,  2003. 
Transco  states  in  its  Jime  20,  2003  letter, 
that  due  to  construction  delays,  the  in- 
service  date  of  the  Westmore  Road 
Meter  Stations,  a  delivery  point  to  WGL, 
is  now  expected  to  occiu  on  or  about 


Jime  24,  2003.  Therefore,  Transco 
requests  that  the  service  agreement  with 
WGL  become  effective  July  1,  2003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the  * 

Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
ft-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  7,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17298  Filed  7-*-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No;  RP03-481-001] 

Transwestern  Pipeline  Company; 
Notice  of  Compliance  Filing 

July  1.2003. 

Take  notice  that  on  June  26,  2003, 
Transwestern  Pipeline  Company 
(Transwestern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No:  1,  Fifth  Revised 
Sheet  No.  5C,  to  become  effective  May 
1, 2003. 

Transwestern  states  that  Transwestern 
and  Unocal  Keystone  Gas  Storage,  LLC 
(Unocal)  entered  into  an  Operator 
Balancing  Agreement  (Unocal  OBA)  that 
contained  several  provisions  that  were 
supplemental  to  the  form  of  operator 
balancing  agreement  (OBA)  set  forth  in 
Transwestem's  tariff.  Transwestern 
states  that  on  May  23,  2003,  in 
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accordance  with  Section  15.5  of  the 
General  Terms  and  Conditions  of 
Transwestem's  tariff,  Transwestem  filed 
with  the  Commission  those 
supplemental  provisions.  On  Jime  17, 
2003,  the  Commission  issued  an  Order 
Accepting  Operational  Balancing 
■Agreement  Subject  to  Condition  (Order). 
The  Order  directed  Transwestem  to  file 
within  10  days  of  the  Order  date  a  tariff 
sheet  listing  the  Unocal  OBA  as  non- 
conforming. Transwestem  states  that  the 
instant  filing  adds  the  Unocal  OBA  to 
the  non-conforming  service  agreements 
list  contained  in  the  Transwestem  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
^  20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
HTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  8,  2003. 

Magalie  R.  Salas, 

Secretary. 

PR  Doc.  03-17296  Filed  7-8-03;  8:45  am] 
■LUNG  CODE  6717-01-P 


Williston  Basin  states  that  the  instant 
filing  complies  with  the  Commission's 
Letter  Order  by  removing  NAESB 
Standard  4.3.4  from  Subsection  47.2  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1  as  directed  by  the 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.^11  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  approfmate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Bate;  July  8,  2003. 


Magalie  R.  Salas,- 

Secretary. 

(PR  Doc.  03-17293  Filed  7-8-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

f'ederal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-375-001] 

Williston-Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

iuly  1 ,  2003. 

'  Take  notice  that  on  Jime  26,  2003, 
WilUston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  submitted 
its  filing  in  compliance  with  the 
Commission's  Letter  Order  issued  June 
20,  2003  in  Docket  No.  RP03-3  75-000. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Surrender  of 
License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

July  1,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Surrender  of 
License. 

b.  Project  No.:  11512-002. 

c.  Date  Filed:  November  25,  2002. 

d.  Licensee:  John  H.  Bigelow. 

e.  Name  of  Project:  McKenzie 
Hydroelectric  Project. 

f.  Location:  On  the  McKenzie  River,  in 
Lane  County,  Oregon. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 


h.  Licensee  Contact:  John  H.  Bigelow 
n,  P.  O.  Box  376.  Blue  River,  Oregon 
97413,(541)822-3137. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  motions  to 
intervene,  protests,  comments:  July  31. 
2003. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  docmnent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  documents 
on  that  resource  agency. 

k.  Description  of  Proposed  Action:  An 
application  for  the  surrender  of  license 
has  been  filed  for  the  McKenzie 
Hydroelectric  Project.  No  constmction 
has  occurred  at  the  project  site. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivivw./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  h. 
m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Docimients — Any  filings  must  bear  in 
all  capita]  letters  the  title 

"COMMENTS  ",  "RECOMMENDATIONS 
FOR  TERMS  AND  CONDITIONS", 
"PROTEST".  OR  "MO-nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
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Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  eight  copies  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  the  Director, 
Division  of  Hydropower  Administration 
and  Compliance,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Comments,  protests,  and  motions  to 
intervene  may  be  filed  electronically  via 
the  Internet  in  Heu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encoiuages  electronic  filings. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-17291  Filed  7-8-03;  8:45  am] 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  and  Notice 
of  Scoping  Meetings  and  Site  Visit  and 
Soliciting  Scoping  Comments 

luly  1,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  Commission  and  is  available  for 
public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Pro/ect  No.:  382-026. 

c.  Date  filed:  February  26,  2003. 

d.  Applicant:  Southern  California 
Edison  Company. 

e.  Name  of  Project:  Borel 
Hydroelectric  Project. 

f.  Location:  On  the  Kern  River  near 
the  town  of  Bodfish,  Kem  County, 
California.  The  canal  intake  for  the 
project  is  located  on  approximately  188 
acres  of  Sequoia  National  Forest  Service 
lands. 


g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.§§791(a}-825(r). 

h.  Applicant  Contact:  Mr.  Nino  J. 
Mascoio,  Senior  Attorney,  Southern 
California  Edison  Co.,  2244  Walnut 
Grove  Avenue,  P.O.  Box  800,  Rosemead, 
California  91770. 

i.  FERC  Contact:  Allison  Arnold  at 
(202)502-6346  or 
aUison.amold@ferc.gov. 

j.  Deadline  for  filing  scoping 
comments:  September  5,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociiments  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  on  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  (  http://www.ferc.gov )  imder  the  "e- 
Filing"  link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Borel  Hydroelectric 
Project  (Project)  consists  of:  (1)  A  158- 
foot  long,  4-foot-high  concrete  diversion 
dam  with  fishway;  (2)  a  61-foot-long 
intake  structure  with  three  10-by  10-foot 
radial  gates;  (3)  a  canal  inlet  structure 
consisting  of  a  canal  intake,  trash  racks, 
and  a  sluice  gate;  (4)  a  flowline  with  a 
combined  total  length  of  1,985-feet  of 
tunnel,  1,651-feet  of  steel  Lennon  flume, 
3,683-feet  of  steel  siphon,  and  51,835- 
feet  of  concrete-lined  canal;  (5)  foiu- 
steel  penstock,  penstocks  1  and  2  are 
526-feet-long  and  565-feet-long, 
respectively  with  varying  diameters 
between  42  and  60  inches,  penstocks  3 
and  4  each  have  a  60-inch-diameter  and 
extend  622-feet  at  which  point  they  wye 
together  to  form  a  single  84-inch- 
diameter,  94-foot-long  penstock;  (6)  a 
powerhouse  with  two  3,000  kW 
generators  and  a  6,000kW  generator  for 
a  total  installed  capacity  of  12,000  kW 
or  12  MW;  and  (7)  other  appurtenant 
facilities.  The  Project  has  no  storage 
capability  and  relies  on  water  releases 
from  Lake  Isabella  made  by  the  U.S. 
Army  Corp  of  Engineers. 

m.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 


in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nimiber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Scoping  Process 

The  Commission  intends  to  prepare 
an  Environmental  Assessment  (EA)  on 
the  project  in  accordance  with  the 
Nationsd  Environmental  Policy  Act.  The 
EA  will  consider  both  site-specific  and 
cumulative  environmental  impacts  and 
reasonable  alternatives  to  the  proposed 
action. 

Scoping  Meetings 

FERC  staff  will  conduct  one  evening 
meeting  and  one  daytime  scoping 
meeting.  The  evening  scoping  meeting 
is  primarily  for  public  input,  while  the 
daytime  scoping  meeting  will  focus  on 
resource  agency  and  non-governmental 
organization  (NGO)  concerns.  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  one 
or  both  of  the  meetings,  and  to  assist  the 
staff  in  identifying  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EA.  The  times  and 
locations  of  these  meetings  are  as 
follows: 

Evening  Scoping  Meeting 

Date:  Wednesday,  August  6,  2003. 

Time:  6:30  p.m. 

Place:  Woodrow  Wallace  Elementary 
School. 

Address:  3240  Erskine  Creek  Road, 
Lake  Isabella,  CA. 

Daytime  Scoping  Meeting 

Date:  Thursday,  August  7,  2003. 

Time:  10  a.m. 

Place:  U.S.  Forest  Service,  Cannell 
Meadow  District  Office. 

Address:  105  Whitney  Road, 
Kemville,  CA  93238. 

Copies  of  the  Scoping  Document 
(SDl)  outlining  the  subject  areas  to  be 
addressed  in  the  EA  are  being 
distributed  to  the  parties  on  the 
Commission's  mailing  list.  Copies  of  the 
SDl  will  be  available  at  the  scoping 
meeting  or  may  be  viewed  on  the  web 
at  http://www.ferc.gov  using  the 
"FERRIS"  link  (see  item  m  above). 

Site  Visit 

Due  to  the  logistics  involved  in 
traveling  to  some  project  locations,  there 
is  a  need  to  know  the  number  of 
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attendees  in  advance.  All  individuals 
planning  to  attend  need  to  call  Allison 
Arnold,  FERC  Project  Coordinator,  at 
(202)  502-6346,  no  later  than  Thursday 
July  31,2003. 

;    FERC  staff  and  the  Applicants  will 
JDonduct  a  one-day  project  site  visit  on 
August  6,  2003,  beginning  at  1  p.m..  All 
interested  individuals,  organizations, 
and  agencies  are  invited  to  attend.  All 
participants  should  meet  at  the 
Woodrow  Wallace  Elementary  School 
located  at  3240  Erskine  Creek  Road, 
Lake  Isabella,  CA  by  1  p.m!  on  August 
6,  2003  for  the  site  visit.  All  participants 
are  responsible  for  their  own 
transportation,  although  we  will  try  to 
carpool. 

Objectives 

I  At  the  scoping  meetings,  the  staff  will: 
fl)  Summarize  the  enviroimiental  issues 
tentatively  identified  for  analysis  in  the 
EIS;  (2)  solicit  from  the  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue;  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
BIS,  including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views;  (4)  determine  the 
resource  issues  to  be  addressed  in  the 
EK;  and  (5)  identify  those  issues  that 
require  a  detailed  analysis,  as  well  as 
those  issues  that  do  not  require  a 
detailed  analysis. 

lYocedures 

The  meetings  are  recorded  by  a 
stenographer  and  become  part  of  the 
formal  record  of  the  Commission 
proceeding  on  the  project. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encoiu^ed  to  attend 
the  meeting  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EA. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17292  Filed  7-8-03;  8:45  am) 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  IMeeting 

July  2,  2003. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
government  in  the  Sunshine  Act  (Pub 
L.  No.  94-409),  5  U.S.C  552B: 
AQ6NCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 


DATE  AND  TIME:  July  9,  2003  10  a.m. 

PLACE:  Room  2C,  888  First  Street,  NE., 

Washington,  DC  20426. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note:  Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION 

Magalie  R.  Salas,  Secretary,  Telephone 
(202)  502-8400,  for  a  recording  Usting 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  502-8627. 
This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

834TH— Meeting  July  9, 2003;  Regular 
Meeting  10  a.m. 

Administrative  Agenda 

A-1. 
Docket#  AD02-1 ,  000.  Agency 
Administrative  Matters 
A-2. 

Docket#  AD02-7.  000,  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 
A-3. 

Docket#,  Summer  Energy  Market 
Assessment  Report 

Markets,  Tariffs  and  Rates— Electric 

E-1. 
Docket*  EL03-116.  000,  Reliant  Energy 
Mid-Atlantic  Power  Holdings,  LLC  v. 
PJM  Interconnection.  L.L.C. 
E-2. 

Omitted    ' 
E-3. 

Docket#  ER03-851,  000,  Entei^  Services, 
Inc 
E^. 

Docket*  ER03-849.  000,  ISO  New  England 
Inc. 
E-5. 
Docket*  ER03-713,  000,  Southern  Power 

Company 
Other#s  ER03-713,  001,  Southern  Power 
Company 
E-6. 
Docket*  ER03-48,  000.  Tampa  ElecU-ic 
Company 
E-7. 

Docket*  ER02-199,  000,  Mississippi  Power 

Company 
Other*s  EL02-50,  000.  Southern  Company 

Services,  Inc. 
ER02-218,  000,  Southern  Company 

Services,  Inc. 
ER02-219, 000,  Southern  Company 

Services,  Inc.  j 

ER02-220,  000.  Southern  Company 

Services,  Inc. 
ER02-221,  000,  Southern  Company 

Services,  Inc. 
ER02-222.  000,  Southern  Company 

Services,  Inc. 
ER02-223,  000,  Southern  Company 

Services,  Inc. 


ER02-224,  000,  Southern  Company 

Services,  Inc. 
ER02-225.  000.  Southern  Company 

Services,  Inc. 
ER02-226,  000,  Southern  Company 

Services,  Inc. 
ER02-227,  000,  Georgia  Power  Company 
ER02-228,  000,  Georgia  Power  Company 
ER02-229,  000,  Alabama  Power  Company 
ER02-230,  000,  Alabama  Power  Company 
ER02-498,  000,  Gulf  Power  Company 
ER02-788,  000,  Gulf  Power  Company 
E— 8. 
Docket*  ER02-994,  003,  Duke  Energy 
Corporation 
E-9. 

Docket*-ER03-347,  000,  Arizona  Public 
Service  Company 
E-10. 

Docket*  ER02-2170,  000,  Aquila,  Inc. 

Other#s  ER02-2170,  001,  Aquila.  Inc 
E-11. 

Docket*  ER02-871,  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-12. 

Docket*  ER03-843, 000,  Entei^  Services 

Inc. 
Other*s  EL03-124,  000,  Southwestern 
Power  Administration  (United  States 
Department  of  Energy) 
E-13. 

Omitted 
E-14. 

Omitted 
E-15. 
Docket*  EL03-118,  001,  Wilbur  Power  LLC 
Other#s  QF83-168.  006,  Crown  Zellerbach 
Corporation,  et  al. 
E-16. 
Docket*  EROO-2019, 001.  California 

Independent  System  Operator 
.    Corporation 
E-17. 
Docket*  ER02-2463,  002,  ISO  New 

England  Inc. 
Other*s  ER02-2463,  003.  ISO  New  England 
Inc. 
E-18. 
Docket*  ER03-194,  002,  PJM 

Interconnection,  L.L.C. 
Other#s  ER03-309,  001,  Allegheny  Power 
ER03-309,  002,  Allegheny  Power 
E-19. 

Omitted 
E-20. 

Omitted 
E-21. 

Docket*  EROl-2201,  003,  Entergy  Services, 

Inc. 
Other*s  EL02-46,  002,  Generator  Coalition 
v.  Entergy  Services,  Inc. 
E-22. 
Docket*  RMOO-7,  009,  Revision  of  Annual 
Charges  Assessed  to  Public  Utilities 
E-23. 
Docket*  ER03-210,  002.  New  England 

Power  Pool 
Other*s  ER03-210,  003.  New  England 
Power  Pool 
E-24. 
Docket*  ER03-13.  003,  New  Yoric 

Independent  System  Operator,  Inc. 
Other#s  ER03-13,  004,  New  YoA 
Independent  System  Operator,  Inc. 
E-25. 
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Omitted 
E-26. 
Docket*  EL02-1.  000,  Golden  Spread 
Electric  Cooperative,  Inc.  v. 
Southwestern  Public  Service  Company 
Other#s  EL02-21,  000,  Southwestern 
Public  Service  Company  v.  Golden 
Spread  Electric  Cooperative,  Inc. 
E-27. 
Docket#  EL03-55,  000,  AES  Warrior  Run. 
Inc.  V.  Potomac  Edison  Company,  d/b/a 
Allegheny  Power 
E-28. 
Docket#  EL03-56,  000,  American 
Municipal  Power-Ohio,  Inc.  v.  Dayton 
Power  and  Light  Company  and  PJM 
Interconnection,  LLC 
E-29. 

Omitted  = 

E-30. 
Docket*  EL03-127,  000,  Commonwealth 
Edison  Company  v.  Midwest  Generation, 
LLC. 
E-31. 

Omitted 
E-32. 
Docket*  ER03-358,  002,  Pacific  Gas  and 
Electric  Company 

Markets,  Tarie^  and  Rates— Gas   '' 

G-1. 
Docket*  RPOO-336,  006,  El  Paso  Natural  " 

Gas  Company 
Other#s  RPOO-139,  004,  KN  Marketing, 

LP.  V.  El  Paso  Natural  Gas  Co. 
RP01^84.  002,  Aera  Energy,  LLC,  et  al.,  v. 

El  Paso  Natural  Gas  Co. 
RPOl-486,  002,  Texas.  New  Mexico  and 
Arizona  Shippers  v.  El  Paso  Natural  Gas 
Co. 
G-2. 
Docket*  RPOO-336,  010,  El  Paso  Natural 

Gas  Company 
Other#s  RPOO-336,  Oil,  El  Paso  Natural 

Gas  Company 
ia'Oa-336, 012,  El  Paso  Natural  Gas 
Company 
G-3. 
Docket*  PL02-6,  000,  Natural  Gas  Pipeline 
Negotiated  Rate  Policies  and  Practices 
G-4. 
Docket*  RP96-200, 104,  CenterPoint 
Energy  Gas  Transmission  Company 
G-5. 
Docket*  RP03-509,  000,  Tennessee  Gas 
Pipeline  Company 
G-6. 
Docket*  RPOO-482,  005,  CenterPoint 
Energy  Gas  Transmission  Company 
G-7. 

Docket*  RP98-40,  034,  Panhandle  Eastern 
"^      Pipe  Line  Company 
G-8. 
Docket*  RP02-515, 001,  Texas  Gas 
Transmission  Corporation 
G-9. 
Docket*  RP98-39.  030,  Northern  Natural 
Gas  Company 
G-10. 
Docket*  RPOO-^77,  002,  Tennessee  Gas 

Pipeline  Company 
Other#s  RP98-99,  007,  Tennessee  Gas 

Pipeline  Company 
RP98-99,  008,  Tennessee  Gas  Pipeline 

Company 
RPOO-477,  003,  Tennessee  Gas  Pipeline 
Company 


RPOl-18,  002,  Tennessee  Gas  Pipeline 

Company 
RPOl-18,  003,  Tennessee  Gas  Pipeline 

Company 
RP03-183,  000,  Tennessee  Gas  Pipeline 
Company 
G-11. 

Omitted 
G-12.  ^: 

Docket*  RPOO-535,  008,  Texas  Eastern 
Transmission,  LP 
G-13. 
Docket*  RP02-562,  003,  Mississippi  River 

Transmission  Corporation 
Other#s  RP02-562,  004,  Mississippi  River 
Transmission-Corporation 
G-14. 
Docket*  RP98-39,  031,  Northern  Natural 
Gas  Company 
G-15. 

Docket*  OR98-11,  002,  SFPP,  L.P. 
Other*s  OR96-2,  002.  SFPP,  L.P. . 
OR96-10,  002,  SFPP,  L.P. 
OR96-17,  002,  SFPP,  L.P. 
OR98-1,  002,  SFPP.  L.P. 
G-16. 
Docket*  RP02-23,  000,  El  Paso  Natural  Gas 
Company  v.  Phelps  Dodge  Corporation 

Energy  Projects — Hydro 

H-1. 
Docket*  P-iOO,  039,  Willard  Janke  v. 
Public  Service  Company  of  Colorado 
H-2. 

Omitted 
H-3. 
Docket*  P-2016,  056.  City  of  Tacoma, 
Washington 

Energy  Proiects — Certificates 

C-1. 
Docket*  CP03-31,  000.  Paiute  Pipeline 
Company 
C-2. 
Docket*  CP02-4,  003,  Northwest  Pipeline 
Corporation 
C-3. 

Docket*  CP02-416,  001.  Southern  Star 

Central  Gas  Pipeline,  Inc. 
Other*s  CP02-416,  000,  Southern  Star 
Central  Gas  Pipeline,  Inc. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-17534  Filed  7-7-03;  3:52  pm] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

July  2,  2003.       . 

The  following  notice  of  meeting  is 
publisked  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  July  9,  2003.  (WiUiin  a 
relatively  short  time  before  or  after  the 
regtilar  Commission  Meeting). 


PLACE:  Room  3M  4A/B,  888  First  Street, 
NE.,  Washington,  DC  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202)  502-8400. 

Chciirman  Wood  and  Commissioners 
Massey  and  Brownell  voted  to  hold  a 
closed  meeting  on  July  9,  2003.  The 
certification  of  the  General  Coiuisel 
explaining  the  action  closing  the 
meeting  is  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE., 
Washington,  DC  20426. 

The  Chairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant,  the  General  Coimsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  from  the 
Commission's  program  offices  who  will 
advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-17535  Filed  7-7-03;  3:52  pm] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  EL01-1 18-000  and  EL01-118- 
001] 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  and  Nora 
Mead  Brownell — investigation  of 
Terms  and  CondHions  of  Public  Utility 
Market-Based  Rate  Authorizations; 
Order  Seeking  Comments  on  Proposed 
Revisions  to  Market-Based  Rate  Tariffs 
and  Authorizations 

Issued:  June  26.  2003. 

1.  In  an  order  dated  November  20, 
2001 ,  the  Commission,  acting  pursuant 
to  Section  206  of  the  Federal  Power  Act 
(FPA),  1  proposed  to  condition  all  new 
and  existing  market-based  rate  tariffs 
and  authorizations  to  include  a 
provision  prohibiting  the  seller  from 
engaging  in  anticompetitive  behavior  or 
the  exercise  of  market  power.  ^  This 
market  behavior  standard,  we  indicated, 
was  intended  to  establish  a  clear 
benchmark  governing  market 


'  16  U.S.C.  824e  (2000). 

2  97  FERC 1 61,220  (2001)  (November  20  Order). 
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participant  conduct,  with  the  penalties 
for  violations  clearly  spelled  out. 

2.  Commenters  in  this  proceeding 
argued  that  the  Commission's  proposed 
tariff  provision  was  overly-proscriptive 
or  vague  and  would,  if  implemented, 
Create  uncertainty  in  the  marketplace. 
Others  argued  that  the  tariff  provision 
{did  not  go  far  enough  in  protecting 
against  the  unjust  and  unreasonable 
rates  that  may  result  from 
anticompetitive  behavior  or  the  exercise 
of  market  power.  To  address  these 
concerns.  Commission  Staff  convened  a 
public  conference  in  this  proceeding  to 
determine  whether,  and  how.  the  tariff 
provision  proposed  in  the  November  20 
Order  could,  or  should,  be  modified. 
I   3.  In  the  meantime,  in  conjunction 
with  its  investigation  of  the  Western 
energy  markets,  in  Docket  No.  PA02-2- 
000,  Commission  Staff  issued  its  Final 
Report  on  Price  Manipulation  in 
Western  Markets  (Western  Markets 
Report).3  Among  other  things.  Staff 
recommended  that  the  Commission 
<iondition  all  electric  market-based  rate 
tariffs  and  authorizations  (and  all 
natural  gas  blanket  marketing 
certificates)  to  prohibit  a  number  of 
specifically-enumerated  transactions 
and  market  behaviors.  Staff  also 
recommended  that  the  Commission 
provide  for  the  imposition  of  penalties 
for  violations  of  these  market  behavior 
rules. 

4.  Since  our  November  20  Order,  the 
Commission  has  been  informed  not  only 
by  the  comments  received  from  the 
public  in  this  proceeding,  but  also  by 
what  we  have  learned  about  the  types  of 
behavior  that  occurred  in  the  Western 
markets  during  2000  and  2001.  We  also 
have  gained  additional  experience  in 
other  competitive  markets,  particularly 
those  with  organized  spot  markets  in  the 
East. 

1 5.  As  part  of  our  ongoing 
responsibility  to  provide  regulatory 
safeguards  to  ensure  that  customers  are 
protected  from  potential  market  abuses, 
wjB  believe  it  is  important  to  take  steps 
within  our  statutory  authority  that 
balance  three  goals:  first,  the  need  to 
provide  for  effective  remedies  on  behalf 
of  customers  in  the  event 
anticompetitive  behavior  or  other 
market  abuses  occur;  second,  the  need 
to  provide  clearly-delineated  "rules  of 
the  road"  to  market-based  rate  sellers 
while,  at  the  same  time,  not  impairing 
the  Commission's  ability  to  provide 
remedies  for  market  abuses  whose 


*  Final  Report  on  Price  Manipulation  in  Western 
Markets:  Fact-Finding  Investigation  of  Potential 
Manipulation  of  Electric  and  Natural  Gas  Prices 
Docket  No.  PA02-2-0OO  (March  2003).  The  Western 
Markets  Report  is  available  on  the  Conunission's 
Web  site. 


precise  form  and  nature  cannot  be 
envisioned  today;  and  third,  tire  need  to 
provide  reasonable  bounds  within 
which  conditions  on  market  conduct 
will  be  implemented,  so  as  not  to  create 
unlimited  regulatory  imcertainty  for 
individual  market  participants  or  harm 
to  the  marketplace  in  general.  A  stable 
marketplace  with  clearly  defined  rules 
benefits  both  customers  and  market 
participants  and  creates  an  environment 
that  will  attract  much-needed  capital. 

6.  Based  on  these  three  objectives,  we 
propose  to  modify  the  tariff  provision 
set  forth  in  the  November  20  Order  by 
identifying  more  precisely  and 
comprehensively  than  we  did  in  the 
November  20  Order  the  transactions  and 
practices  that  would  be  prohibited 
under  sellers'  market-based  rate  tariffs 
and  authorizations.  We  propose  six 
specific  rules  relating  to:  (1)  Unit 
operation;  (2)  market  manipulation;  (3) 
coEomunications;  (4)  reporting;  (5) 
record  retention;  and  (6)  related  tariffs. "• 
Should  a  seller  be  found  to  have 
engaged  in  the  transactions  or  behavior 
prohibited  under  our  proposed  market 
behavior  rules,  it  would  be  subject  to 
disgorgement  of  unjust  profits  obtained 
in  contravention  of  the  seller's  tariff, 
and  appropriate  non-monetary  remedies 
such  as  revocation  of  seller's  market- 
based  rate  authority  and  revisions  to 
seller's  code  of  conduct.  We  seek 
comments  on  these  proposed  market 
behavior  rules  and  related  matters,  as 
discussed  below.  ^ 

7.  The  balance  struck  in  formulating 
these  proposed  market  behavior  rules 
has  presented  a  difficult  task.  We  have 
been  required  to  make  judgments,  for 
example,  which  necessarily  include 
trade-offs — between  broad  and 
imlimited  rights  of  parties  to  allege 
violations  and  obtain  financial 
remedies,  on  the  one  hand,  while  at  the 
same  time  providing  transaction  finality 
to  sellers  and  the  market  in  general. 


<  In  a  Notice  of  Proposed  Rulemaking  being 
issued  today,  in  Docket  No.  RM03-10-000,  we  ai« 
also  proposing,  consistent  with  the 
recommendations  made  by  Staff  in  the  Western 
Markets  Report,  to  modify  natural  gas  market 
blanket  certificates  under  subpart  G  of  part  284  of 
the  Commission's  regulations,  to  contain  many  of 
the  standards  proposed  herein,  where  applicable. 

*  Because  the  proposals  made  herein  would  have 
the  effect  of  revising  sellers'  market-based  rate 
tariffe,  and  thus  would  not  constitute  an 
amendment  to- the  Commission's  regulations,  we  are 
proposing  to  proceed  in  this  forum  rather  than  in 
a  rulemaking  proceeding  governed  by  the 
Administrative  Procedures  Act.  5  U.S.C.  553  (2000). 
However,  in  doing  so,  we  are  mindful  of  the  generic 
effect  that  our  proposal  will  have  on  the  industry 
as  a  whole,  and  the  importance  of  seeking  full 
public  input  regarding  our  proposal.  In  this  regard, 
we  seek  comments  from  all  interested  entities  on  a 
broad  range  of  issues,  as  discussed  below,  and  are 
directing  that  this  order  be  published  in  the  Federal 


While  our  proposal  represents  our  best 
judgment  of  the  proper  balance  between 
these  competing  interests,  we  hope  and 
expect  that,  in  addition  to  the  specifics 
of  our  proposal,  commenters  will  fully 
address  whether  we  have  achieved  the 
appropriate  balance. 

8.  We  also  note  that  the  market 
behavior  rules  we  are  proposing  would 
apply  to  any  market-based  sale,  whether 
in  the  bilateral  market  or  in  an 
organized  market,  i.e.,  in  the  markets 
administered  by  a  regional  transmission 
organization  (RTO)  or  by  an 
independent  system  operator  (ISO). 
These  market  behavior  rules  would  be 
intended  to  complement  any  RTO  or 
ISO  tariff  conditions  and  market  rules 
that  may  apply  to  sellers  in  these 
markets. 

Background 

The  November  20  Order 

9.  In  the  November  20  Order,  we 
instituted  a  proceeding  pursuant  to 
Section  206  of  the  FPA.  in  which  we 
proposed  to  condition  our  grant  of 
market-based  rate  authority  to  public 
utilities  that  sell  electric  energy  and 
ancillary  services  at  wholesale  in 
interstate  commerce,  by  expressly 
prohibiting  sellers  from  engaging  in 
anticompetitive  behavior  or  abuses  of 
niarket  power. «  We  foimd  that  the 
implementation  of  this  market  behavior 
standard  was  made  necessary,  in  part, 
by  the  lessons  learned  from  the 
California  energy  crisis  and  oiu-  on- 
going investigation  of  that  market  in  the 
California  Refund  Proceeding. ^ 

10.  In  a  series  of  orders  issued  in  the 
California  Refund  Proceeding,  we  had 
determined,  prior  to  our  issuance  of  the 
November  20  Order,  that  the  electric 
market  structure  and  market  rules  for 
wholesale  sales  of  electric  energy  in 
California  were  seriously  flawed,  and 
that  these  market  flaws  had  created  an 
environment  ripe  for  anticompetitive 
conduct  and  the  abuse  of  market  power. 
We  noted  in  the  November  20  Order 
that  as  a  response,  we  had,  among  other 
things,  established  market  behavior 
conditions  applicable  to  the  Western 
markets,  including  refund  liabihty,  on 
sellers'  market-based  rate  authority  to 


eThe  November  20  Order  proposed  to  include  the 
following  provision  in  all  market-based  rate  tariff 
and  authorizations:  "As  a  condition  of  obtaining 
and  retaining  market-based  rate  authority,  the  seller 
is  prohibited  from  engaging  in  anticompetitive 
behavior  or  the  exercise  of  market  power.  The 
seller's  market-based  rate  authority  is  subject  to 
refunds  or  other  remedies  as  may  be  appropriate  to 
address  any  anticompetitive  behavior  or  exercise  of 
market  power."  Sep  November  20  Order.  97  FERC 
at  61.976. 

'  See.  e.g..  San  Diego  Gas  S-  Electric  Company  v. 
Sellers  of  Energy  and  Ancillary  Service,  et  al.,  97 
FERC  161,275  (2001). 
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prevent  anticompetitive  bidding 
behavior.^ 

11.  In  the  November  20  Order, 
however,  we  also  noted  that  this 
potential  for  market  manipulation  was 
not  limited  to  the  California  market.^  In 
fact,  the  potential  for  market  abuse  and 
the  exercise  of  market  power  may  exist 
in  any  region  where  the  evolution 
towards  a  competitive  market  is  not  yet 
complete;  or  where  the  design  structure 
of  the  market  is  otherwise  ill-equipped 
to  promote  competition;  or  where  the 
supply/demand  imbalance  causes  the 
market  to  be  in  disequilibrium.*"  In  the 
November  20  Order,  therefore,  we 
proposed  to  apply  to  all  public  utilities 
authorized  to  sell  energy  and  ancillary 
services  at  market-based  rates,  the  same 
conditions  we  had  applied  to  market- 
based  rate  sellers  in  the  western 
markets. 

Hearing  Procedures  and  Responsive 
Pleadings 

12.  The  November  20  Order 
established  paper  hearing  procedures  to 
address  the  Commission's  proposed 
tariff  provision,  with  interested  entities 
invited  to  file  comments  and  reply 
comments.  Numerous  responsive 
pleadings  were  filed.  In  addition,  a 
public  conference  was  convened  in  this 
proceeding  on  March  11,  2002,  to 
discuss  issues  raised  in  the  comments 
and  reply  comments.  Comments  on  the 
technical  conference  were  filed  on 
March  22,  2002. 

Staffs  Investigation  of  Market 
Manipulation  in  the  Western  Markets 

13.  Commission  Staff  addressed  a 
broad  range  of  market  power  issues  and 
the  need  for  market  behavior  rules,  in  its 
investigation  of  the  Western  energy 
markets,  in  Docket  No.  PA02-2-000." 
In  Staffs  Initial  Report,  issued  in 
August  2002,  Staff  made  a  number  of 
findings  regarding,  among  other  things, 
the  possible  misconduct  by  Enron 
Corporation  (Enron]  and  its  affiliates, 
and  the  use,  by  Enron  and  its  affiliates. 


•November  20  Order,  97  FERC  at  61.975,  citing 
San  Diego  Gas  6-  Electric  Company  v.  Sellers  of 
Energy  and  Ancillary  Service,  et  al.  95  FERC 
1 61,115.  order  on  rehg.  95  FERC161.418  (2001). 

»W.  at  61,975-76. 

">  In  addition,  sellers  may  have  the  opportunity 
to  exercise  market  power  even  in  markets  which  are 
typically  (and  on  most  occasions).competitive.  For 
example,  extreme  supply  or  demand  conditions  to 
which  the  market -cannot  quickly  adapt,  such  as  the 
loss  of  significant  hydropower  capacity  because  of 
drought,  or  force  majeure  events  such  as  a  major 
transmission  line  outage  could  provide 
opportunities  to  exercise  market  power  even  in  a 
market  that  is  normally  workably  competitive. 

"  Staffs  investigation  was  initiated  pursuant  to 
our  February  13,  2002  order  in  Fact-Finding 
Investigation  of  Potential  Manipulation  of  Electric 
and  Natural  Gas  Prices,  98  FERC  1 61,165  (2002). 


of  the  so-called  Enron  trading 
strategies. '2  These  trading  strategies. 
Staff  foimd,  included  efforts  to  game  the 
market  in  ways  that  were  either 
fraudulent  or  otherwise  anticompetitive. 
Moreover,  Staff  found  that  similar 
trading  strategies  were  being  utilized  by 
a  broad  cross-section  of  the  industry. 

14.  Subsequently,  in  the  Western 
Markets  Report,  Staff  recommended  that 
the  Commission  condition  all  electric 
market-based  rate  tariffs  and 
authorizations  and  all  natural  gas 
blanket  marketing  certificates  on 
specific  market  behavior  rules. '^  Staff 
proposed  that  market-based  rate  sellers 
be  required  by  their  tariffs  to:  (1) 
Provide  complete,  accurate,  and  honest 
information  to  any  entity  that  publishes 
price  indices;  (2)  retain  all  relevant  data 
and  information  needed  to  reconstruct  a 
published  price  index  for  a  period  of  3 
years;  (3)  explicitly  prohibit  the  use  of 
false  information  as  a  condition  for 
granting  all  market-based  rate 
authorizations;  (4)  require  that  data  sent 
to  firms  publishing  price  indices  be 
provided  by  the  risk  management  office 
of  the  company,  not  the  trading  desk  or 
a  trader,  and  be  certified  by  the  chief 
risk  officer;  (5)  ban  any  form  of 
prearranged  wash  trading  and  prohibit 
the  reporting  of  any  affiliate  trading 
activities  through  industry  indices;  (6) 
require  that  sellers  who  use  trading 
platforms  use  only  those  trading 
platforms  that  agree  to  provide  the 
Commission  with  full  access  to  trade 
reporting  and  order  book  information 
for  the  trading  systems  and  agree  to 
adhere  to  appropriate  monitoring 
requirements;  and  (7)  prohibit  the 
submission  of  false  information  or  the 
omission  of  material  information  to  the 
Commission  or  to  an  entity  such  as  an 
independent  system  operator,  a  regional 
transmission  organization,  or  an 
approved  market  monitor. 

Discussion 

Procedural  Issues 

15.  A  number  of  entities  request 
rehearing  of  the  November  20  Order. 


'^  See  Initial  Report  on  Company-Specific 
Separate  Proceedings  and  Generic  Reevaluations; 
Published  Natural  Gas  Price  Data;  and  Enron 
Trading  Strategies:  Fact-Finding  Investigation  of 
Potential  Manipulation  of  Electric  and  Natural  Gas 
Prices,  Docket  No.  PA02-2-000  (August  2002). 

'■'The  Final  Report  also  recommended  that 
several  entities  participating  in  the  California 
market  (including  Enron)  be  required  to  show  cause 
why  their  authority  to  sell  power  at  market-based 
rates  should  not  be  revoked  by  the  Commission  in 
light  of  their  apparent  involvement  in  market 
manipulation  and  gaming  activities.  Orders  directed 
to  these  issues  were  subsequently  issued  by  the 
Commission  on  March  26,  2003.  See  Enron  Power 
Marketing,  Inc.,  et  al..  102  FERC  1 61,316  (2003); 
Reliant  Energy  Services,  Inc.,  et  al.,  102  FERC 
161.315(2003). 


However,  rehearing  may  not  be  sought 
in  this  case  imtil  the  Commission  issues 
a  final  decision  or  other  final  order.  *^ 
Because  the  November  20  Order 
initiated  an  investigation  and  thus  was 
not  a  final  order,  we  will  not  consider 
requests  for  rehearing  of  the  November 
20  Order.  However,  we  will  treat  these 
requests  as  comments  to  the  degree  they 
are  relevant  to  our  current  proposal. 

Proposed  Tariff  Revisions 

16.  Consistent  with  the  findings  and 
recommendations  of  the  Western 
Markets  Report  and  the  comments  filed 
in  this  proceeding,  we  propose  new 
market  behavior  rules  applicable  to  all 
market-based  rate  tariffs  and 
authorizations.  As  set  forth  in  the 
Attachment  to  this  order,  these  market 
behavior  rules  would  prohibit  market 
manipulation  and  more  clearly  outline 
sellers'  responsibilities  and  duties  with 
respect  to  communications  to  regulatory 
authorities  and  market  operators. 
Should  a  seller  be  found  to  have 
engaged  in  the  transactions  or  behavior 
prohibited  under  our  proposed  market 
behavior  rules,  it  would  be  subject  to 
disgorgement  of  imjust  profits  obtained 
in  contravention  of  the  seller's  tariff, 
and  appropriate  non-monetary  remedies 
such  as  revocation  of  seller's  market- 
based  rate  authority  and  revisions  to 
seller's  code  of  conduct. 

17.  As  noted  above,  in  proposing 
these  market  behavior  rules  we  have 
attempted  to  strike  a  careful  balance.  On 
the  one  hand,  it  is  essential,  for  all  the 
reasons  outlined  in  the  November  20 
Order  and  in  the  Western  Markets 
Report,  that  our  market  behavior  rules 
be  clear  cind  enforceable.  Market 
conduct  which  is  anticompetitive  or 
which  constitutes  an  abuse  of  market 
power  must  be  prohibited  and  made 
subject  to  remedial  action  under  the 
circumstances  outlined  herein.  On  the 
other  hand,  transactions  and  practices 
which  are  consistent  with  the  normal 
operation  of  supply,  demand,  and  true 
scarcity,  or  which  otherwise  have  a 
legitimate  business  purpose,  should 
neither  be  discouraged  nor  impeded. 
Further,  while  our  proposal  is  designed 
to  give  the  Commission  and  interested 
parties  an  enhanced  ability  to  imdertake 
effective  enforcement  and  to  require 
appropriate  remedies,  we  understand 
that  market  participjuits  need  some  level 
of  certainty,  that  is,  they  need  to  know 
that  they  will  not  be  exposed  to  open- 
ended  imcertainty.  Our  proposal 
attempts  to  balance  these  two  valid 
concerns  by  proposing  appropriately- 
tailored  complaint  procedures  and  by 


'*  See  Rule  713  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.713  (2003). 
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providing  clarity  regarding  sellers' 
potential  liability. is  i 

Market  Behavior  Rule  #  1 :  Unit 
Operation 

Seller  will  operate  and  schedule 
generating  facilities,  undertake 
maintenance,  declare  outages,  and 
commit  or  otherwise  bid  supply  in  a 
manner  that  complies  with  the  rules  and 
regulations  of  the  applicable  power 
market. 

18.  The  integrity  of  an  organized 
market  operated  by  an  RTO  or  ISO  and 
the  integrity  of  other  markets  as  well, 
depends  in  part  upon  generators  and 
other  sellers  fully  and  accurately 
providing  all  information  to  market 
operators  and  complying  with  market 
hiles,  particularly  those  relating  to 
bidding.  In  Market  Behavior  Rule  #  1, 
therefore,  the  Commission  proposes  to 
require  that  Sellers  operate  and 
schedule  generating  facilities,  undertake 
maintenance,  declare  outages,  and 
commit  or  otherwise  bid  supply  in  a 
manner  that  complies  with  the  rules  and 
^giilations  of  the  applicable  power 
market.  This  requirement  contemplates 
that  sellers  will  follow  these  rules  and 
Regulations  by  providing  complete  and 
honest  information,  as  may  be 
required.  16  Market  Behavior  Rule  #  1  is 
consistent  with  our  view  that  ex  ante 
rules  are  superior  to  ex  post 
DBgulatoryaction. 

I  19.  While  we  understand  that  market 
participants  may  become  subject  to 
additional  requirements  through  tariff 
service  agreements  and  other  market 
participation  agreements,  we  believe 
that  a  specific  requirement  in  each 
seller's  market-based  rate  tariff 
addressing  unit  operation  issues  is 
necessary  in  order  to  give  the 
Commission  and  interested  parties 
direct  remedial  authority  for  violations 
that  may  not  exist  without  such  a 
condition.  We  request  comment  on  the 
inclusion  of  this  condition  in  market- 
based  tariffs. 


Market  Behavior  Rule  #  2:  Market 
Manipulation 

\  Actions  or  transactions  without  a 
legitimate  business  purpose  which 
manipulate  or  attempt  to  manipulate 
market  prices,  market  conditions,  or 
market  rules  for  electric  energy,  or  result 
in  market  prices  for  electric  energy  and/ 
or  electric  energy  products  which  do  not 
reflect  the  legitimate  forces  of  supply 
and  demand,  are  prohibited.  Prohibited 


actions  and  transactions  include,  but 
are  not  limited  to:  (A)  Pre-arranged 
offsetting  trades  of  the  same  product 
among  the  same  parties,  which  trades 
involve  no  economic  risk,  and  no  net 
change  in  beneficial  ownership 
(sometimes  called  "wash  trades");  (B) 
transactions  predicated  on  submitting 
false  information  to  transmission 
providers  or  other  entities  responsible 
for  operation  of  the  transmission  grid 
(such  as  inaccurate  load  or  generation 
data;  scheduling  non-firm  service  or 
products  sold  as  firm;  or  conducting 
"paper  trades"  where  an  entity  falsely 
designates  resources  and  fails  to  have 
those  resources  available  and  feasibly 
functioning);  (C)  transactions  in  which 
an  entity  first  creates  artificial 
congestion  and  then  "relieves"  such 
artificial  congestion;  (D)  collusion  with 
another  party  for  the  purpose  of  creating 
market  prices  at  levels  differing  from 
those  set  by  market  forces;  and  (E) 
bidding  the  output  of  or  misrepresenting 
the  operational  capabilities  of 
generation  facilities  in  a  maimer  which 
raises  market  prices  by  withholding 
available  supply  from  the  market. 

20.  Our  reliance  upon  competitive 
markets  to  establish  just  and  reasonable 
rates  requires  that  we  have  the  tools 
necessary  to  ensure  that  prices  created 
in  these  markets  continue  to  fall  within 
a  just  and  reasonable  zone.  The  tools  we 
have  relied  upon  include  non- 
discriminatory transmission  access,  an 
efficient  and  pro-competitive  wholesale 
market  platform,  and  effective  market 
monitoring  and  enforcement. 

21.  In  formulating  the  conditions  to  be 
added  to  public  utility  sellers'  tariffs, 
the  Commission  is  fulfilling  its 
obligation  to  appropriately  monitor 
markets  and  is  thus  taking  steps  to 
ensure  that  market-based  rates  remain 
within  the  zone  of  reasonableness 
required  by  the  FPA.  In  a  market-based 
rate  regime,  this  means  that  public 
utility  sellers  will  not  be  permitted  to 
exercise  market  power  or  take  anti- 
competitive actions  that  may  increase 
market  prices  and  that  the  Commission 
will  take  appropriate  remedial  steps. 
Such  steps  may  include  market  rules 
designed  to  prevent  exercises  of  market 
power  as  well  as  conditions  placed  on 
market-based  rate  authorizations  to 
prohibit  conduct  that  adversely  affects 
competitive  market  outcomes.'^ 


22.  Accordingly,  we  propose  in 
Market  Behavior  Rule  #  2  to  prohibit 
activities  that  adversely  affect 
competitive  outcomes,  that  is,  that 
result  in  rates  that  do  not  reflect 
legitimate  market  forces.  Such  rates 
would  fall  outside  the  zone  of 
reasonableness.  18  In  making  this 
proposal,  we  note  that  just  and 
reasonable  rates  created  through 
competitive  markets  is  our  goal.  We 
believe  that  by  providing  further  clarity 
concerning  prohibited  actions  and 
transactions,  and  by  imdertaking 
judicious  enforcement  of  these 
standards,  we  will  help  to  enhance 
confidence  in,  and  the  integrity  of,  our 
■  jurisdictional  markets  for  both 
customers  and  market  participants. 

23.  In  crafting  Market  Behavior  Rule 
#  2,  we  have  also  attempted  to  provide 
specificity  by  including  a  non-exclusive 
list  of  prohibited  activities  that 
illustrates  the  types  of  activities  that 
adversely  affect  competitive  market 
outcomes.  However,  we  have  also 
included  a  generic  standard  which  will 
allow  us  to  take  remedial  action  if  we 
discover  additional  activities  of  a  seller 
taken  in  contravention  of  our  market 
behavior  rules  affecting  the  justness  and 
reasonableness  of  rates.  In  the  event  that 
Staff,  or  a  third  party  in  a  timely 
complaint,  demonstrates  that  a 
transaction  or  behavior  not  expressly 
prohibited  in  our  market  behavior  rules 
appears  to  be  in  violation  of  this  rule 
(i.e.,  that  a  given  transaction  or  behavior 
is  causing  prices  to  reflect  outcomes  not 
reflective  of  market  forces),  we  will 
require  the  identified  seller  to  show 
cause  why  it  should  not  be  required  to 
disgorge  unjust  profits  obtained  through 
such  transaction  or  behavior,  or  and  be 
subject  to  appropriate  non-monetary 
remedies.  In  evaluating  responses  to 
such  show  cause  orders,  we  will  take 
into  accoimt  such  matters  as  whether 
the  seller  can  establish  a  legitimate 
business  purpose  consistent  with  prices 
set  by  market  forces  relative  to  its 
conduct.  i« 


»  See  supra  PP.  37-42  (complaint  procedures  and 
8C«pe  of  liability). 

*"We  note  that  EPSA,  in  its  code  of  ethics  and 
sound  trading  practices,  has  developed  a  standard 
which  includes  elements  of  Market  Behavior  Rule 


' '  The  Court  of  Appeals  for  the  DC  Circuit  has 
held  that,  while  the  Commission  "enjoys 
substantial  discretion  in  ratemaking  determinaUons 

*  by  the  same  token,  this  discretion  must  be 
bridled  in  accordance  with  the  statutory  mandate 
that  the  resulting  rates  be  'just  and  reasonable." 
Fanners  Union  Cent.  Exch.  Inc.  v.  FERC,  747  F  2d 
1486  at  1501  (D.C.  Or.  1984).  In  addiHon.  the 
regulatory  regime  itself  must  contain  some  form  of 


monitoring  to  ensure  that  rates  remain  within  a 
zone  of  reasonableness  and  to  check  rates  that 
depart  from  this  zone.  Id.  at  1509.  See  also 
Louisiana  Energy  and  Power  Authority  v.  FERQ  141 
F.3d  364  (D.C.  ar.  1998);  Elizabethtown  Cos  Co  v 
FERC.  10  F.3d  866  (D.C.  Cir.  1993). 

'■to  prohibiting  transactions  such  as  those 
involving  folse  congesUon.  the  Commission  does 
not  intend  to  prohibit  transactions  taken  consistent 
with  market  rules  in  ISO  or  RTO  markets  such  as 
virtual  bidding  or  day  ahead  markets  where 
"simulated"  congestion  may  be  reflected  in  pricing 
as  part  of  market  design. 

"The  Commission  considers  a  legitin<ate 
business  purpose  to  be  an  action  consistent  with 
behavior  in  a  competitive  market  which  is  taken  to 
further  a  firm's  business  objectives  without 
engagtog  in  manipulative,  illegal,  or  otherwise 
-i  Continued 
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24.  Oiir  market  behavior  rules  would 
not  supersede  or  replace  parties'  rights 
under  Section  206  of  the  FPA  to  file  a 
complaint  contending  that  a  contract 
should  be  revised  by  the  Commission 
(pursuant  to  either  the  "just  and 
reasonable"  or  "public  interest"  test  as 
required  by  the  contract).  Rather,  any 
party  seeking  contract  reformation  or 
abrogation  based  on  a  violation  of  one 
or  more  of  the  market  behavior  rules 
would  be  required  to  demonstrate  that 
such  a  violation  had  a  direct  nexus  to 
contract  formation  and  tainted  contract 
formation  itself.  If  a  jurisdictional  seller 
enters  into  a  contract  without  engaging 
in  behavior  that  violates  its  tariff  with 
respect  to  the  formation  of  such 
contract,  we  do  not  intend  to  entertain 
contract  abrogation  complaints 
predicated  on  our  market  behavior 
rules. 

25.  Finally,  in  undertaking  our 
enforcement  decisions,  we  will  focus  on 
the  best  outcome  for  assuring  just  and 
reasonable  rates  in  oui  jurisdictional 
markets.  In  some  instances,  significant 
remedial  action  may  be  warranted.  In 
other  instances,  we  may  use  a  specific 
set  of  facts  and  circumstances  to  clarify 
our  requirements  for  acceptable  public 
utility  activities.  As  such,  it  is  our 
expectatipn  that  through  this  proposed 
tariff  revision,  we  will  appropriately 
balance  our  need  to  remedy 
anticompetitive  behavior  with  the 
legitimate  needs  of  market  participants 
for  clear  rules.  We  seek  comment  on 
these  issues  and  any  other  issues  of 
concern  relating  to  Market  Behavior 
Rule  #  2. 

Market  Behavior  Rule  #  3: 
Communications 

Seller  will  provide  complete,  accurate, 
and  factual  information,  and  not  submit 
false  or  misleading  information,  or  omit 
material  information,  in  any 
communications  with  the  Commission, 
market  monitors,  regional  transmission 
organizations,  independent  system 
operators,  or  similar  entities. 

26.  In  the  Western  Markets  Report, 
Staff  proposes  that  all  market-based  rate 
tariffs  include  a  specific  prohibition 
against  the  submission  of  false 
information  or  the  omission  of  material 
information  to  the  Commission  or  to  an 
entity  such  as  an  ISO,  an  RTO,  or  an 
approved  market  monitor,  ^o 


anticompetitive  acts.  Engaging  in  manipulation,  for 
example,  in  order  to  maximize  profits,  is  not  a 
legitimate  business  purpose. 

*°  See  Western  Markets  Report  at  ES-17.  In  this 
regard,  EPSA,  in  its  code  of  ettiics  and  sound 
trading  practices,  requires  its  members  to  "provide 
market  and  transaction  information  to  regulators 
and  market  monitors  in  compliance  with  all 
applicable  rules  and  requirements  and  (to)  continue 


27.  Based  on  Staffs  recommendation, 
we  propose  and  seek  comment  on 
Market  Behavior  Rule  #  3.  Specifically, 
we  seek  comment  on  whether  this 
proposed  rule  would  be  sufficient  in  its 
scope  and  breadth  to  cover  any  and  all 
matters  relevant  to  wholesale  markets, 
including  maintenance  and  outage  data, 
bid  data,  price  and  transaction 
information,  and  load  and  resource  data. 
In  addition,  we  seek  comment  on 
whether  this  remedial  authority  would 
serve  as  a  useful  and  appropriate  tool  in 
ensuring  just  and  reasonable  rates. 

Market  Behavior  Rule  #4:  Reporting 

To  the  extent  Seller  engages  in 
reporting  of  transactions  to  publishers 
of  electricity  or  natural  gas  price 
indices.  Seller  shall  provide  complete, 
accurate  and  factual  information  to  any 
such  publisher.  Seller  shall  notify  the 
Commission  of  whether  it  engages  in 
such  reporting  for  all  sales.  In  addition, 
the  seller  shall  adhere  to  such  other 
standards  and  requirements  for  price 
reporting  as  the  Commission  may  order. 

28.  In  the  Western  Markets  Report, 
Staff  proposes  that  all  electric  market- 
based  recite  tariffs  cind  authorizations  be 
conditioned  to  expressly  require  that 
sellers  provide  complete,  accurate,  and 
honest  information  to  any  entity  that 
publishes  price  indices  and  to  require 
that  data  sent  to  firms  publishing  price 
indices  be  provided  by  the  risk 
management  office  of  the  company,  not 
the  trading  desk  or  a  trader,  and  be 
certified  by  the  chief  risk  officer,  ^i 

29.  Based  on  Staffs  recommendation, 
we  propose  and  seek  conunent  on 
Market  Behavior  Rule  #4.  In  the  Western 
Markets  Report,  Staff  found  that  the 
markets  for  natural  gas  eind  electricity  in 
California  are  inextricably  linked,  that 
there  were  dysfimctions  in  these 
markets  that  fed  off  each  other,  and  that 
the  dysfunctions  in  the  natiu-al  gas 
market  appear  to  have  stemmed,  at  least 
in  part,  from  efforts  to  manipulate  price 
indices  compiled  by  trade 
publications — by  fabricating  trades, 
inflating  the  volume  of  trades,  omitting 
trades,  and  adjusting  the  price  of 
trades. 22 


to  cooperate  with  regulators  and  market  monitors  as 
reasonably  necessary  to  assist  in  their 
understanding  of  market  operations." 

^'  Id.  Similarly,  EPSA,  in  its  code  of  ethics  and 
sound  trading  practices,  requires  its  members  to 
"ensure  that  any  information  disclosed  to  the 
media,  including  market  publications  and 
publishers  of  surveys  and  price  indices,  is  accurate 
and  consistent." 

2^  Id.  at  III-2  (noting  that,  to  date,  five  major 
traders— Wihams,  Dynegy,  AEP,  CMS,  and  El  Paso 
Merchant  Energy — have  admitted  that  their 
employees  falsified  information  provided  to 
compilers  of  natural  gas  price  indices). 


30.  Staff  further  found  that  the 
predominant  motives  for  reporting  false 
information  were  to  influence  reported 
gas  prices,  to  enhance  the  value  of 
financial  positions  or  purchase 
obligations,  and  to  increase  reported 
volumes  to  attract  participants  by 
creating  the  impression  of  more  liquid 
markets.  In  light  of  these  findings,  we 
seek  comment  on  whether  Market 
Behavior  Rule  #4,  as  proposed,  would 
remedy  the  abuses  outlined  by  Staff  in 
the  Western  Markets  Report  by  ensuring 
that  published  price  indices  represent  a 
fair  and  accurate  measure  of  actual 
prices  and  trading  voliunes. 

31.  With  regard  to  standards  and 
requirements  for  price  reporting,  on 
April  24,  2003,  we  convened  a  public 
conference  in  Docket  No.  AD03-7-O00, 
together  with  the  Conunodity  Futures 
Trading  Commission  (CFTC),  to 
consider  natural  gas  price  formation 
issues,  including  the  development  of 
alternative  index  formation  models.  At 
that  conference  and  from  comments 
submitted  thereafter,  we  have  received 
valuable  input  helping  us  refine  the 
options  available.  To  that  end,  we  have 
conducted  a  follow-up  conference,  also 
with  CFTC  participation,  for  both 
natural  gas  and  electricity  indices. 

32.  While  we  are  considering 
requiring  jurisdictional  entities  to  report 
transactions  to  an  entity  responsible  for 
index  creation,  we  note  that  our  efforts 
towards  resolution  of  this  issue  will  be 
in  Docket  No.  AD03-7-000.  Market 
Behavior  Rule  #4  states  that  sellers  will 
be  required  to  adhere  to  other  standards 
or  requirements  as  the  Commission  may 
order.  Based  upon  our  review  of  the 
record  developed  in  Docket  No.  AD03- 
7-000,  we  may  issue  such  an  order  to 
be  implemented  at  the  same  time  as  the 
market-based  tariff  rules  proposed 
herein. 

Market  Behavior  Rule  #5:  Record 
Retention 

Seller  will  retain  all  data  and 
information  necessary  for  the 
reconstruction  of  energy  or  energy 
products  prices  it  charges,  or  the  prices 
it  reports  for  use  in  published  price 
indices,  for  a  period  of  three  years. 

33.  In  the  Western  Markets  Report, 
Staff  recommends  that  all  electric 
market-based  rate  tariffs  and 
authorizations  be  expressly  conditioned 
to  require  sellers  to  retain  data  and 
information  needed  to  reconstruct  a 
published  price  index  for  a  period  of 
three  years.^a 


"  See  Western  Markets  Report  at  ES-14  and  III- 
52.  EPSA,  in  its  code  of  ethics  and  sound  trading 
practices,  requires  its  members  to  "maintain 
documentation  on  all  transactions  for  an 
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34.  Based  on  Staffs  recommendation, 
we  propose  and  seek  comment  on 
Market  Behavior  Rule  #5.  In  the  Western 
Markets  Report.  Staff  found  that 
companies  had  little,  if  any,  formal 
procedures  in  place  to  ensure  the 
accuracy  of  the  data  reported  to  the 
trade  press.  Staff  also  found  that 
companies  had  reported  inaccurate 
information.  Staff  foxmd  that  these 
inaccuracies  were  attributable  to 
unstructured  or  nonexistent  processes 
for  reporting  (e.g..  taking  the  simple 
arithmetic  average  of  the  high  and  low 
trades),  making  up  trades  to  come  up 
with  an  average  that  was  the  midpoint 
of  the  traders'  perceived  range,  and 
entering  fictitious  trades  (both  prices 
and  voltunes)  to  replicate  prices 
reported  to  trading  platforms.  We  seek 
comments  on  whether  Market  Behavior 
Rule  #5.  as  proposed,  would  ensure  that 
companies  adopt  suitable  retention 
policies  that  would  permit  the 
Conunission  and  interested  entities  to 
better  monitor  these  transactions  and 
practices,  to  the  extent  necessary  and 
appropriate. 

Market  Behavior  Rule  #6:  Related 
Tariffs 


Complaint  Procedures  and  Limitations 
on  Disgorgement  Liability 


tft 

ii 


Seller  shall  not  violate  or  collude  with 
another  party  in  actions  that  violate 
Seller's  code  of  conduct  or  Order  No. 
889  standards  of  conduct. 

1 35.  In  the  Western  Markets  Report, 
staff  found  that  sellers  had  failed  to 
abide  by  their  market-based  rate  codes 
of  conduct  and  their  Order  No.  889 
standards  of  conduct.  These  tariff 
provisions,  among  other  things,  require 
the  functional  separation  of 
transmission  and  wholesale  merchant 
personnel.  In  one  case.  Staff  found  that 
a  power  marketer  used  a  third  party  to 
circumvent  the  Commission's 
prohibition  on  affiliate  sales. 24 

I  36.  To  better  monitor  and  deter  these 
tariff  violations,  we  propose  and  seek 
comment  on  Market  Behavior  Rule  #6. 
Specifically,  we  seek  comment  on 
whether  the  standard  as  proposed  is 
stifficient  in  its  scope  and  breadth  to 
cover  any  and  all  matters  relating  to 
violations  of  the  market-based  rate 
codes  of  conduct  and  the  Order  No.  889 
standards  of  conduct.  We  seek  comment 
on  whether  this  compliance  rule  would 
be  an  effective  way  for  the  Conunission 
to  better  ensure  that  the  conduct  of 
public  utilities  is  consistent  with  the 
public  interest. 


37.  As  noted  above,  in  crafting  the 
market  behavior  rules  proposed  herein, 
we  have  attempted  to  balance  our 
interest  in  providing  adequate  certainty 
for  market  participants  to  encourage 
fair,  robust  competition,  with  our  equal 
commitment  to  protecting  customers 
from  the  abuses  of  market  power  and 
other  anticompetitive  behavior.  Looking 
ahead,  we  want  to  formalize  both  our 
market  rules  and  their  consequences  for 
greater  market  certainty.  Accordingly, 
we  further  seek  comment  on  the 
procedural  limitations  proposed  below. 

38.  First,  we  propose  to  limit  the 
applicability  of  potential  disgorgement 
of  unjust  profits  exposure  by  requiring 
that  any  violation  alleged  by  a  market- 
participant  be  made  on  a  transaction- 
specific  basis  and  that  any  market 
participant  request  for  such  a  remedy  be 
made  no  later  than  60  days  after  the  end 
of  the  calendar  quarter  in  which  the 
violation  is  alleged  to  have  occurred.  U 
a  market  participant  can  show  that  it 
did  not  know  and  should  not  have 
known  of  the  behavior  which  forms  the 
basis  for  the  complaint,  within  the 
period  proscribed  above,  then  the  60- 
day  period  will  nm  from  the  time  when 
the  market  participant  knew  or  should 
have  known  of  the  behavior.  In 
addition,  we  propose  to  restrict 
remedies  sought  in  market  participant 
complaints  to  the  specific  transactions 
which  are  th»  subject  of  these 
complaints.25 

39.  For  example,  the  backward- 
looking  scope  of  remedial  action  due  to 
an  allegation  made  by  a  market 
participant  concerning  a  violation  of  the 
behavioral  rules  contained  in  a  market- 
based  rates  tariff  would  be  limited  to  the 
period  reaching  to  the  beginning  of  the 
calendar  quarter  referenced  above. 
Thus,  an  allegation  could  be  made  up  to 
60  days  after  March  31  of  a  calendar 
year  seeking  disgorgement  of  unjust 
profits  for  a  transaction  taking  place  in 
the  quarter  ending  March  31.  Any  other 
action  taken  by  the  Commission  on  the 
basis  of  such  sdlegation  would  be 
prospective  only. 

40.  These  time  limits  will  apply  to 
complaints  initiated  by  market 
participants  and  not  to  those  initiated 
by  the  Commission.  The  Conmiission 
has  broad  remedial  authority  to  act  in 
the  event  of  violations  of  statutory  or 
regulatory  requirements  or  rules  in 


appropriate  period  of  time  as  required  under 
a{^cable  laws  and  regulations." 

'*  See  also  Idaho  Power  Companv.  et  al.  (Docket 
No.  IN03-9-000). 


"Such  claims,  moreover,  would  be  required  to 
comply  with  the  Commissions  revised  complaint 
procedures  in  18  CFR  §  385.206  (2003).  See  Lester 
C.  Reed  v.  Georgia  Power  Co.,  94  FERC 1 61,100 
(2001). 


applicable  tariffs.^e  Where  there  is  a 
violation  of  the  market  behavior  rules 
that  are  adopted  for  all  new  and  existing 
market-based  rate  tariffs  and 
authorizations,  the  Commission  is 
proposing  to  retain  the  full  scope  of  its 
authority  to  provide  remedies  upon  its 
own  motion.  Thus,  the  Commission  and 
its  staff  will  not  be  subject  to  the  time 
limitation  on  allegations  of  tariff 
violations.  The  Commission  believes 
that  this  properly  balances  the  interest 
of  market  participants  in  finality  with 
the  need  to  be  able  to  take  action  against 
tariff  violations. 

41.  Other  limitations  proposed  by 
commenters  in  this  proceeding  have  not 
been  included  in  our  proposal.  For 
example,  while  several  commenters 
have  argued  that  sales  into  markets  with 
Commission-approved  market 
monitoring  and  mitigation  should  be 
exempt  from  any  market  behavior  rules 
approved  herein  we  are  not  including 
this  limitation  in  our  proposal.  The 
findings  made  by  Staff  in  the  Western 
Markets  Report  illustrate  that  organized, 
bid-based  markets^  even  those  with 
approved  market  monitoring  and 
mitigation  procedures,  remain 
vulnerable  to  anticompetitive  behavior 
and  the  exercise  of  market  power. 
Accordingly,  Staff  thus  recommended 
that  market  behavior  rules  be  adopted 
for  all  markets  without  exception. 

42.  Other  commenters  have  suggested 
that  entities  such  as  power  marketers 
and  small  generators  should  be 
exempted  from  our  market  behavior 
rules  because  entities  such  as  these  are 
unable  to  exercise  market  power  in  the 
markets  in  which  they  operate.  We 
disagree.  In  the  Western  Markets  Report, 
Staff  found  that  power  marketers  and 
small  generators  can  and  have  engaged 
in  practices  and  transactions  which  our 
proposed  market  behavior  rules  are 
designed  to  prohibit.  Accordingly,  we 
propose  to  apply  our  market  behavior 
nUes  to  all  sellers  with  market-based 
rate  tariffs  and  authorizations. 

Additional  Tariff  Revisions  Proposed 
By  Staff 

43.  In  addition  to  the  tariff  revisions 
discussed  above.  Staff,  in  the  Western 
Markets  Report,  also  proposed  tariff 
revisions  relating  to  a  seller's  use  of 
trading  platforms,  based  on  Staff's 
review  of  Enron's  trading  platform, 
Enron  Online.  Staff  found  that  Enron 
Online  lacked  transparency  and  was 
subject  to  manipulation  by  Enron.^^ 
Accordingly,  Staff  recommended  that 


*•  San  Diego  Gas  &  Electric  Co.,  96  FERC  1 61 ,120 
at  81.507-08  (2001),  citing  Washington  Water 
Power  Co.,  83  FERC  1 61.282  (1998). 

2'  See  Western  Markets  Reporte  at  ES-17. 
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future  trading  platforms  be  designed  to 
provide  a  sufficient  level  of 
transparency  to  enable  users  to 
understand  the  movements  of  the 
market.  Staff  also  recommended  that  the 
Commission  condition  electric  power 
market-based  rate  tariffs  and 
authorizations  to  require  that  sellers 
who  use  trading  platforms  use  only 
those  trading  platforms  that  employ  a 
"credit  change  monitor,"  i.e.,  a  monitor 
that  could  be  used  to  evaluate  unusual 
patterns  in  credit  changes  in  the 
platform.  Staff  found  that  without  these 
safeguards,  the  credit  structure  could  be 
used  to  manipulate  access  to  other 
traders  and  the  perceived  market  price. 

44.  Staff  also  recommended 
conditioning  electric  power  meirket- 
based  rate  tariffs  and  authorizations  to 
require  that  sellers  who  use  trading 
platforms  use  on^y  those  trading 
platforms  that  agree  to  provide  the 
Commission  with  full  access  to  trade 
reporting  and  order  book  information 
for  the  trading  systems  and  agree  to 
adhere  to  appropriate  monitoring 
requirements.  To  the  extent  the 
Commission  promulgates  standards  for 
trading  platforms,  the  Commission  is 
considering  conditioning  electric  power 
market-based  rate  sellers  to  use  only 
those  platforms  that  meet  certain 
standards.  The  Commission  seeks 
comment  on  this  issue.  We  will  not 
propose  a  market  behavior  rule  relating 
to  this  recommendation  at  this  time, 
however,  pending  our  further  review  of 
this  matter. 

Legal  Authority 

45.  A  number  of  commenters  in  this 
proceeding  have  challenged  the 
Conmiission's  legal  authority  under  the 
FPA  to  condition  sellers'  market  based 
rate  tariffs  and  authorizations,  as 
proposed  in  the  November  20  Order. 
These  commenters  have  asserted,  among 
other  things,  that  the  potential  financial 
consequences  for  sellers  found  to  be  in 
violation  of  their  market-based  rate 
tariffs,  as  revised,  would  violate  the 
filed  rate  doctrine  and  the  refund 
limitations  set  forth  in  Section  206(b)  of 

46.  For  the  reasons  discussed  below, 
we  reject  these  challenges  to  the 
Commission's  authority.  We  have 
initiated  this  proceeding  under  Section 
206,  ^r  the  purpose  of  examining 


whether  sellers'  market-based  rate  tariffs 
are  just  and  reasonable,  or  whether, 
conversely,  they  should  be  revised  as 
proposed  herein.  Should  we  determine 
that  sellers'  currently  effective  tariffs  are 
unjust  and  unreasonable  or  may  lead  to 
unjust  and  unreasonable  rates  without 
the  inclusion  of  the  market  behavior 
ndes  we  propose,  we  will  require  that 
these  tariffs  be  revised  to  include  the 
rules  prospectively,  as  Section  206 
requires.29  Thus,  these  tariff  revisions,  if 
approved,  would  not  violate  the  filed 
rate  doctrine,  ^o 

47.  Nor  would  the  refund  limitations 
of  Section  206(b)  of  the  FPA  bar  the 
Commission  from  enforcing  the  tariff 
revisions  proposed  herein.  Rather,  any 
remedies  stemming  from  a  violation  of 
our  proposed  tariff  provisions  would  be 
based  on  the  tariff  conditions 
themselves,  as  approved  herein.  It  is 
well  settled  that  the  Commission  may 
take  actions  and  impose  remedies  when 
tariffs  are  violated.  These  actions, 
moreover,  would  be  fully  consistent 
with  the  oversight  responsibilities 
implicit  in  our  market-based  rates 
program. 

48.  Sellers'  authorizations,  in  this 
regard,  rely  upon  the  existence  of 
competitive  markets.  As  illustrated  by 
the  Western  Markets  Report,  it  is 
possible  for  actions  to  be  taken  by 
sellers  that  can  affect  whether  the  prices 
charged  in  such  markets  are  at 
competitive  levels.  Conditioning 
market-based  rate  authoritv  to  require 
sellers  to  comply  with  market  behavior 
rules  will  help  ensure  that  sellers  do  not 
engage  in  anti-competitive  behavior  and 
that  just  and  reasonable  rates  will  be 
achieved.  By  imposing  actionable 
behavioral  rules  conditioned  upon  the 
risk  of  material  remedial  action,  the 
Commission  can  further  the  goal  of 
competition  while  protecting  consumers 
and  other  market  participants  who  do 
not  engage  in  anti-competitive  behavior. 


^'  Section  206(b)  requires  that  any  refunds  made 
in  a  Section  206  proceieding  initiated  by  the 
Conunission  on  its  own  motion,  be  based  on  a 
refund  effective  date  no  earlier  thsn  60  days  after 
the  publication  by  the  Commission  of  notice  of  its 
intent  to  initiate  such  a  proceeding,  or,  in  the  case 
of  a  complaint,  no  earlier  than  60  days  after  the 
complaint  was  filed.  Section  206(b)  also  limits  the 
refund  effective  period  la  5  months  after  the 
expiration  of  the  such  60-day  period. 


2"  The  Commission  would  intend  to  make  the 
behavioral  rules  effective  no  earlier  than  the  date 
of  issuance  of  an  order  revising  market-based  rates 
tariffs  to  include  new  behavioral  rules. 

'"Commenters  also  assert  that  the  filed  rate 
doctrine  would  be  violated  in  this  case  because  the 
behavioral  standard,  as  proposed  in  the  November 
20  Order,  failed  (o  provide  adequate  notice 
regarding  the  conduct  it  would  prohibit.  However, 
we  will  not  address  these  allegations  here,  given  the 
significant  revisions  to  the  market  behavior  rules 
we  propose  tp  adopt  here.  In  fact,  the  "filed  rate," 
in  this  case,  would  include  a  set  of  specific 
behavioral  standards  voluntarily  accepted  by  the 
seller,  the  meaning  and  intent  of  which  will  be  fully 
aired  in  this  proceeding.  In  addition,  the  filed  rate 
would  make  explicit  that  any  violation  of  our 
market  behavior  rules  would  potentially  result  in 
financial  consequences,  as  discussed  herein.  Under 
these  circumstances,  our  market  behavior  rules 
would  provide  the  necessary  predictability  required 
by  the  filed  rate  doctrine. 


49.  Thus,  while  we  are  undertaking  a 
Section  206  investigation  to  determine 
whether  market-based  rate  tariffs  must 
be  revised  to  include  the  proposed 
market  behavior  rules  to  be  just  and 
reasonable,  the  potential  remedies 
resulting  fix)m  violations  of  such  rules 
will  flow  ft'om  our  conditioning  such 
tariffs  to  provide,  as  a  component  of  the 
tariff,  a  clear  right  for  the  Commission 
to  enforce  its  standards  and  for  affected 
parties  to  be  compensated  for 
violations.31  Such  actions  would  be  in 
the  nature  of  a  proceeding  to  determine 
whether  there  has  been  a  tariff  violation, 
not  a  complaint  that  rates,  terms  or 
conditions  were  unjust  and 
unreasonable  under  Section  206. 

50.  The  Commission  has  ample 
authority  to  condition  market-based  rate 
tariffs  in  this  fashion.  ^^  Here,  these 
conditions  are  both  necessary  and 
appropriate  to  ensure  that  rates  charged 
by  sellers  in  the  wholesale  market  will 
be  based  on,  and  influenced  by, 
competitive  factors.  We  do  not  intend 
for  these  tariff  provisions  to  supersede 
or  replace  in  any  way  any  party  or  the 
Commission's  rights  under  Section  206 
to  file  a  compliant  asserting  that  any 
rates,  term  or  condition  or  service  are 
imjust  and  unreasonable  and  requires 
revision  as  we  are  proposing  with 
market-based  tariffs  herein. 

51.  Finally,  we  reject  commenters' 
assertion  that  the  initiation  of  a 
rulemaking  proceeding  would  be 
required  to  implement  the  tariff 
provisions  proposed  in  this  proceeding. 
As  we  noted  above,  the  Commission  is 
making  its  proposed  revisions  to  sellers' 
market-based  rate  authorizations  in  this 
proceeding,  because  these  proposals 
would  embody  tariff  revisions 
applicable  to  individual  sellers,  not  rule 
changes.  As  we  also  noted,  however,  we 
are  taking  this  action  in  the  context  of 
an  investigation  with  comment 
procedures  designed  to  implement  full 


^'  We  imposed  a  similar  obligation,  pursuant  to 
our  conditioning  authority,  in  the  California  Refund 
Proceeding.  See  San  Diego  Cas  6-  Electric  Company 
V.  Sellers  of  Energy  and  Ancillary  Services,  et  al., 
97  FERC  1 61,121,  61,370  (2000),  order  on  reh'g, 
San  Diego  Gas  S-  Electric  Company  v.  Sellers  of 
Energy  and  Ancillary  Senrices,  et  al.,  97  FERC 
161,275  (2001),  appeal  pending.  Public  UUlities 
Commission  of  the  State  of  California,  et  al.  v. 
FERC,  Nos.  01-71051,  et  al.  (9th  Cir.  June  29,  2001 
and  later). 

"  In  fact,  nothing  in  the  Regulatory  Fairness  Act 
(RFA)  (modifying  FPA  Section  206)  or  its  legislative 
.history  suggests  that  Congress  intended  to  address 
or  limit  the  Commission's  authority  to  condition 
market-based  rate  authorizations.  Congress  passed 
the  RFA,  which  established  the  15-month  refund 
effective  period,  to  give  the  Commission  authority 
to  order  rate  reductions  for  the  period  before  the 
conclusion,  but  after  the  start,  of  Section  206 
proceedings.  See  San  Diego  Gas  and  Electric  Co.  v. 
Sellers  of  Ancillary  Services,  et  al.,  97  FERC  at 
62,220. 
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public  input.  The  Commission, 
moreover,  is  not  limited  to  notice  and 
comment  rulemaking  in  developing 
policy.  Agencies  generally  are  permitted 
considerable  discretion  to  choose 
yhether  to  proceed  by  rulemaking  or  by 
adjudication.  Oiu-  decision  to  act  in  this 
proceeding  pursuant  to  Section  206  is 
clearly  within  our  authority. 

Comment  Procedures 


52.  We  will  provide  interested  entities 
an  opportimity  to  file  comments  and 
reply  comments  regarding  the  proposed 
market  behavior  rules  set  forth  in  the 
Attachment  to  this  order.  Initial 
comments  will  be  due  30  days  from  the 
date  this  order  is  published  in  the 
Federal  Register,  and  reply  comments 
will  be  due  30  days  from  the  date  that 
initial  comments  are  filed. 
The  Commission  Orders: 

(A)  The  tariff  provision  proposed  by 
the  Commission  in  the  November  20 
Order  is  hereby  modified  and  revised,  as 
set  forth  in  the  Attachment  to  this  order, 
and  as  discussed  herein; 

|(B)  Interested  entities  may  file 
comments  and  reply  comments 
regarding  the  market  behavior  rules  set 
forth  in  the  Attachment  to  this  order. 
Initial  comments  will  be  due  30  days 
from  the  date  this  order  is  published  in 
the  Federal  Register,  and  reply 
comments  will  be  due  30  days  from  the 
date  that  initial  comments  are  filed; 

(C)  Requests  for  rehearing  of  the 
November  20  Order  are  hereby 
dismissed,  as  discussed  in  the  body  of 
this  order; 

Iff))  The  Secretary  shall  promptly 
pilblish  this  order  in  the  Federal 
Register. 

By  the  Commission. 

Commissioner  Massey  concurring  in  part 
with  a  separate  statement  attached. 

Commissioner  Brownell  concmring  with  a 
separate  statement  attached. 
Magalie  R.  Salas, 
Secretary. 

Attachment— Market  Behavior  Rules 

As  a  condition  of  market-based  rate 
authority,  [Company  Name)  (hereafter.  Seller) 
will  comply  with  the  following  Market 
Behavior  Rules: 

1.  Unit  Operation:  Seller  will  operate  and 
schedule  generating  facilities,  undertake 
maintenance,  declare  outages,  and  conmiit  or 
otherwise  bid  supply  in  a  manner  that 
complies  with  the  rules  and  regulations  of 
the  applicable  power  market. 

2.  Market  Manipulation:  Actions  or 
transactions  without  a  legitimate  business 
purpose  which  manipulate  or  attempt  to 
manipulate  market  prices,  market  conditions, 
or  market  rules  for  electric  energy  and/or 
energy  products,  or  result  in  market  prices 
for  electric  energy  and/or  electric  energy 


products  which  do  not  reflect  the  legitimate 
forces  of  supply  and  demand,  are  prohibited. 
Prohibited  actions  and  transactions  include, 
but  are  not  limited  to: 

A.  pre-arranged  offsetting  trades  of  the 
same  product  among  the  same  parties,  which 
trades  involve  no  economic  risk  and  no  net 
change  in  beneficial  ownership  (sometimes 
called  "wash  trades"); 

B.  transactions  predicated  on  submitting 
false  information  to  transmission  providers 
or  other  entities  responsible  for  operation  of 
the  transmission  grid  (such  as  inaccurate 
load  or  generation  data;  scheduling  non-firm 
service  or  products  sold  as  firm;  or 
conducting  "paper  trades"  where  an  entity 
falsely  designates  resources  and  fails  to  have 
those  resources  available  and  feasibly 
functioning): 

C.  transactions  in  which  an  entity  first 
creates  artificial  congestion  and  then 
"relieves"  such  artificial  congestion; 

D.  collusion  with  another  party  for  the 
purpose  of  creating  market  prices  at  levels 
differing  from  those  set  by  market  forces;  and 

E.  bidding  the  output  of  or  misrepresenting 
the  operational  capabilities  of  generation 
facilities  in  a  manner  which  raises  market 
prices  by  withholding  available  supply  from 
the  market. 

3.  Communications:  Seller  will  provide 
complete,  accurate,  and  factual  information, 
and  not  submit  false  or  misleading 
information,  or  omit  material  information,  in 
any  conununication  with  the  Conunission, 
market  monitors,  regional  transmission 
organizations,  independent  system  operators, 
or  similar  entities. 

4.  Reporting:  To  the  extent  Seller  engages 
in  reporting  of  transactions  to  publishers  of 
electricity  or  natural  gas  price  indices,  Seller 
shall  provide  complete,  accurate  and  factual 
information  to  any  such  publisher.  Seller 
shall  notify  the  Commission  of  whether  it 
engages  in  such  reporting  for  all  sales.  In 
addition,  the  seller  shall  adhere  to  such  other 
standards  and  requirements  for  price 
reporting  as  the  Commission  may  order. 

5.  Record  Retention:  Seller  will  retain  all 
data  and  information  necessary  for  the 
reconstruction  of  the  electric  energy  or 
electric  energy  products  prices  it  charges  or 
of  the  prices  it  reports  for  use  in  published 
price  indices  for  a  period  of  three  years. 

6.  Related  Tariffs:  Seller  shall  not  violate 
or  collude  with  another  party  in  actions  that 
violate  Seller's  code  of  conduct  or  Order  No. 
889  standiirds  of  conduct. 

Any  violation  of  these  Market  Behavior 
Rules  will  constitute  a  tariff  violation.  Seller 
will  be  subject  to  disgorgement  of  unjust 
profits  associated  with  the  tariff  violation, 
from  the  date  on  which  the  tariff  violation 
occurred.  Seller  may  also  be  subject  to 
suspension  or  revocation  of  its  authority  to 
sell  at  market-based  rates  or  other 
appropriate  non-monetary  remedies. 
Massey,  Commissioner,  concurring  in  part: 

I  wholeheartedly  support  conditions  to  all 
market-based  tariffis  that  declare 
manipulation  off  limits.  Such  outrageous 
behavior  has  cast  a  pall  over  the  promise  of 
enei^gy  markets  and  has  brought  some 
companies  to  dire  financial  straits.  These 
tariff  conditions  should  deter  bad  behavior  in 
the  future.  If  they  fail  to  do  so,  then  at  least 


the  Commission  will  have  industry  wide 
legal  tools  to  provide  appropriate  remedies. 
I  commend  Chairman  Wood's  strong 
leadership  in  developing  this  proposal. 
I  am  writing  separately  to  express  my 
concern  with  one  aspect  of  today's  proposal. 
I  would  not  limit  the  monetary  penalty  for 
tariff  violations  to  disgorgement  of  unjust 
profits.  Market  manipulation  can  raise  the 
market  prices  paid  by  all  market  participants 
and  collected  by  all  sellers.  The  Federal 
Power  Act  requires  that  all  rates  and  charges 
be  just  and  reasonable.  Where  the  market  has 
been  manipulated  so  as  to  affect  the  market 
price,  that  price  is  not  just  and  reasonable 
and  is  therefore  unlawful.  Simply  requiring 
that  bad  actors  disgorge  their  individual 
profits  does  not  make  the  market  whole 
because  all  sellers  received  the  unlawful 
price  caused  by  the  manipulation.  The 
narrow  remedy  of  profit  disgorgement  is  not 
an  adequate  remedy  for  the  adverse  effect  of 
the  bad  behavior  on  the  market  price,  and 
may  not  be  an  adequate  deterrent  to  future 
behavior.  The  appropriate  remedy  may  be 
that  the  manipulating  seller  makes  the 
market  whole.'  Unfortunately,  today's  order 
appears  to  take  this  remedy  off  of  the  table. 
I  would  prefer  to  tailor  the  remedy  to  the 
circumstances  of  each  case.  I  encourage 
comments  on  this  issue. 

For  these  reasons,  I  concur  in  part  with 
today's  order. 
William  L.  Massey, 
Commissioner. 
Brownell,  Commissioner,  concurring: 

1.  Today  we  issue  an  order  proposing  to 
place  conditions  on  sellers  of  power  that 
have  been  granted  market  based  rate 
authority.  This  proposal,  coming  18  months 
after  the  Commission  first  launched  the  idea 
of  conditioning  sellers'  market-based  rate 
authorities,  builds  on  industry  events  of  the 
last  few  years.  I  have  spoken  about  the  need 
for  the  "10  commandments"  and  am 
encouraged  that  we  are  taking  this  step. 
Importantly,  the  proposal  attempts  to  balance 
three  goals: 

•  effective  remedies  on  behalf  of  customers 
in  the  event  anti-competitive  behavior  or 
other  market  abuses  occur; 

•  clearly  delineated  "rules  of  the  road"  to 
market-based  rate  sellers  while,  at  the  same 
time,  not  impairing  the  Commission's  ability 
to  provide  remedies  for  market  abuses  whose 
precise  form  and  nature  cannot  be  envisioned 
today;  and, 

•  reasonable  bounds  within  which 
conditions  on  market  conduct  will  be 
implemented  so  as  not  to  create  unlimited 
regulatory  uncertainty  for  individual  market 
participants  or  harm  to  the  marketplace  in 
general. 

2. 1  appreciate  the  need  to  balance  these 
goals  but  have  a  fundamental  concern  that 
we've  allowed  markets  to  form  without  a  full 
appreciation  of  what  constitutes  a  market  let 
alone  the  market  dynamics  that  foster  a  truly 
competitive  market.  For  example,  what 
defines  a  competitive  market  and  what 
constitutes  scarcity  pricing?  These  questions 


'  The  Commission  has  accepted  the  make  the 
market  whole  remedy  as  part  of  a  settlement  for 
withholding  generation  from  the  California  PX 
market.  See  102  FERC 1 61.108  (2003). 
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remain  largely  unanswered.  I  also  fear  that  as 
the  precise  definition  of  manipulation 
develops  over  time,  we  will  end  up  with 
overly  proscriptive  "rules  of  the  road"  that 
will  dampen  innovative,  legitimate  business 
tools.  Finally,  I  am  concerned  about  the 
applicability  of  behavioral  rules  to  only  one 
market  segment — sellers.  This  troubles  me — 
equitable  rules  should  apply  to  all  industry 
segments.  I  encourage  and  look  forward  to 
meaningful  conunents  from  all  market 
segments.  If  we've  learned  nothing  else, 
we've  learned  that  rules  are  critical. 
Nora  Mead  Brownell, 
Commissioner. 

(IHR  Doc.  03-17421  Filed  7-8-03;  8:45  am] 
BNJJNG  CODE  S717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7525-6] 

Notice  of  Scientific  and  Technological 
Achievement  Awards  Subcommittee; 
Closed  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA),  Science  Advisory  Board 
(SAB)  announces  a  closed  meeting  of 
the  Scientific  and  Technological 
Achievement  Awards  Subcommittee  to 
recommend  to  the  Assistant 
Administrator  of  the  Office  of  Research 
and  Development  (ORD)  the  recipients 
of  the  Agency's  2003  Scientific  and 
Technological  Achievement  Cash 
Awards. 

DATES:  This  closed  meeting  will  take 
place  on  August  5-7,  2003. 

ADDRESSES:  This  closed  meeting  will 
take  place  at  the  U.S.  Environmental 
Protection  Agency  (EPA),  Washington, 
DC,  1200  Pennsylvania  Ave,  NW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  this 
annoimcement  may  contact  Ms. 
Kathleen  White,  Designated  Federal 
Officer,  U.S.  EPA  Science  Advisory 
Board  (1400A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave,  NW..  Washington,  DC  20460, 
telephone:  (202)  564-4559  or  e-mail  at: 
white.kathleen@epa.gov.  General 
information  about  the  SAB  can  be  foimd 
in  die  SAB  Web  site  at  http:// 
www.epa.gov/sab 

SUPPLEMENTARY  INFORMATION: 

Summary:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  App.2,  and  section 
(c)(6)  of  the  Government  in  the 


Sunshine  Act,  5  U.S.C.  552b(c)(6)  EPA 
has  determined  that  the  meeting  will  be 
closed  to  the  public.  The  purpose  of  the 
meeting  is  to  recommend  to  the 
Assistant  Administrator  of  the  Office  of 
Research  and  Development  (ORD)  the 
recipients  of  the  Agency's  2003 
Scientific  and  Technological 
Achievement  Cash  Awards.  These 
awards  are  established  to  honor  and 
recognize  EPA  employees  who  have 
made  outstanding  contributions  in  the 
advancement  of  science  and  technology 
through  their  research  and  development 
activities,  as  exhibited  in  publication  of 
their  results  in  peer  reviewed  journals, 
hi  making  these  recommendations, 
including  the  actual  cash  amoimt  of 
each  award,  the  Agency  requires  full 
and  frank  advice  from  the  EPA  Science 
Advisory  Board.  This  advice  will 
involve  professional  judgments  on  the 
relative  merits  of  various  employees  and 
their  respective  work.  Such  personnel 
issues,  where  disclosure  of  information 
of  a  personal  nature  would  constitute  an 
luwarranted  invasion  of  personal 
privacy,  are  protected  from  disclosiue 
by  section  (c)(6)  of  the  Government  in 
the  Sunshine  Act,  5  U.S.C.  552b(c)(6).  hi 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act, 
minutes  of  the  meeting  will  be  kept  for 
Agency  and  Congressional  review. 

Dated:  June  20,  2003. 
Christine  Todd  Whitman, 
Administrator. 
[FR  Doc.  03-17341  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  6560-52-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0215;  FRL-7313-3] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Fedend  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0215, 
must  be  received  on  or  before  August  8, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  dehvery/courier.  Follow 
the  detailed  instructions  as  provided  in 


Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Kumar,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8291;  e-mail  address: 
kumar.rita@epa.gov 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  a:ffected  by 
this  action  if  you  are  an  agricidtural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  coiUd  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particidar  entity,  constUt 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  ntunber 
OPP-2003-0215.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 
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.  I  2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
tp  submit  or  view  public  .comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket  ED 
number. 

j  Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  die  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in . 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  conmienters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 


transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conmients  ' 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conoment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficidties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0215.  The 
system  is  an  "anon5mious  access" 


system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  yoiu  comment, 
ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0215.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonjmious  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  conunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NfW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0215. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0215. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  ctjpy  of 
the  comment  that  does  not  contain  the 
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information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiu'  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical  - 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  siue  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
a  new  active  ingredient  not  included  in 
any  previously  registered  products 
piu'suant  to  the  provision  of  section 
3(c)(4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

Products  Containing  an  Active 
Ingredient  Not  Included  in  Any 
Previously  Registered  Products 

1.  Pile  Symbol:  3125-LIO.  Applicant: 
Bayer  Corporation  8400  Hawthorne  Rd., 
P.O.  Box  4913,  Kansas  City,  MO 
64120.Froductnai7ie:  Spirodiclofen 
Technical.  Type  of  product:  Insecticide. 
Active  ingredient:  Spirodiclofen  at 
97.8%.  Proposed  classification/Use: 
None.  For  manufactiuing  use  only. 

2.  File  Symbol:  3125-LOR.  Applicant: 
Bayer  Corp.  Product  name:  Envidor 
2SC.  Type  of  product:  Insecticide. 


Active  ingredient  Spirodiclofen  at 
22.3%.  Proposed  classification/Use: 
None.  For  the  control  of  mites  on  citrus, 
pome  firuit,  stone  fruit,  and  tree  nuts. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pe^.  ' 

Dated:  June  25,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  03-16929  Filed  7-8-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPP-2003-0190;  FRL-7313-4] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Technical  and 
Formulation  intermediate  Pesticide 
Registrations  of  2,4-Dichlorprop  and 
Mecoprop 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by  Bayer 
Cropscience,  BASF  Corporation,  and 
A.H.  Marks  and  Company,  Ltd.,  to 
voluntarily  cancel  all  technical  and 
formulation  intermediate  pesticide 
registrations  of  2,4-DP,  2-(2,4- 
dichlorophenoxy)  propionic  acid, 
commonly  known  as  dichlorprop,  and 
MCPP,  2-(4-chloro-2-methylphenoxy) 
propionic  acid,  conunonly  known  as 
mecoprop,  including  their  associated 
salts  and  esters. 

DATES:  All  three  registrants  have  elected 
to  waive  the  180-day  comment  period 
usually  associated  with  a  public  notice 
of  voluntary  cancellation.  Unless  a 
request  is  withdrawn  by  the  registrants 
by  August  8.  2003.  for  EPA  Registration 
Numbers:  264-706,  264-707,  264-708, 
264-709, 264-710,  264-711,  264-712, 
264-713, 264-714,  264-715,  7969-116, 
7969-127,  15440-12,  15440-14,  15440- 
16,  and  15440-17,  orders  will  be  issued 
canceling  these  registrations.  The 
Agency  will  consider  withdrawal 
requests  postmarked  no  later  than 
August  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Howard,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (703)  308- 


8172;  e-mail  address: 
7ioward.jnarAl@epa.gov. 

L  General  Iiiformation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-019q.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conmients  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa.go  v/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  niunber. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 


to  cancel  16  pesticide  products 
Festered  under  section  3  or  24(c)  of 
FIFRA.  These  registrations  are  listed  in 
sequence  by  registration  number  in 
Table  1  of  this  unit. 

Table      1.— Registrations      with 
Pending  Requests         for 

Cancellation 
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l^egistra- 
tion  No. 


264-706 


264-707 


Product  Name 


2,4-DP  Dichlorprop 


2,4-DP  Technical 


708 


264-709 

II 


264-710 


2^711 


Technical  2,4-^DP 


Chemical 
Name 


2,4-DP 
Acid 


2,4-OP 
Acid 


DP-:4  Amine 


2,4-DP  Isooctyl 
Ester  Technical 


DP-4 


264-712 


264-713 


264-714 


264-715 


7989-116 


MCPP  98%  Tech- 
nical Acid 
Hert>icide 


2,4-OP 
Acid 


2,4-DP 
DMA 
Salt 


2,4-DP 
Isooctyl 
Ester 


2,4-DP 
Isooctyl 
Ester 


Technical  MCPP 
Acid 


MCPP 
Acid 


MCPP-Tech 


MCPP  Technical 


7969-127 


15440-12 


15440-14 


MCPP  Amine  4 


Mecoprop  AK 
Technical  Acid 


MCPP 
Acid 


MCPP 
Acid 


MCPP 
Acid 


MCPP 
DMA 
Salt 


Technical  2-(2,4- 
Dichlorophenoxy 
Propionic)  Acid 


MCPP 
Acid 


15440-16 


15440-17 


Marks  CMPP 
(Mecoprop) 
Technical  Acid 


Marks  Technical 
Iso-Octyl  Ester  of 
2,4-DP 


Technical 
Mecoprop 


2,4-DP 
Acid 


MCPP 
Acid 


2,4-DP 
Isooctyl 
Ester 


MCPP 
Acid 


Unless  a  request  is  withdrawn  by  the 
registrant  within  30  days  of  publication 
of  this  notice,  orders  will  be  issued 
canceling  all  of  these  registrations. 


Users  of  these  pesticides  or  anyone  else 
desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant 
directly  during  this  30-day  period. 
Table  2  of  this  imit  induces  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1  of 
this  unit,  in  sequence  by  EPA  company 
nimiber. 

Table  2.— Registrants  Requesting 
Voluntary  Cancellation 


EPA  Com- 
pany No. 


264 


7969 


15440 


Company  Name  and 
Address 


Bayer  Cropscience,  2  T.W. 
Alexander  Drive,  Re- 
search Triangle  Park,  NC 
27709 


BASF  Corporation,  P.O. 
Box  13528,  Research 
Triangle  Park,  NC 
27709-3528 


A.H  Marks  and  Company, 
Ltd.,  Wyke  Bradford, 
.West  Yoricshire,  England 
BD12-9EJ 


m.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  thai  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request.  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  August  8,  2003.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 


The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1-year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
'  prescribed  in  the  Federal  Register  of 
June  26, 1991  (56  FR  29362)  (FRI^ 
3846-4).  Exceptions  to  this  general  rule 
•  will  be  made  if  a  product  poses  a  risk 
concern,  or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  Data  Call-hi.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currentiy  in  the  U.S.  and  which  have 
been  packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
the  cancellation  action.  Unless  the 
provisions  of  an  earlier  order  apply, 
existing  stocks  already  in  the  hands  of 
dealers  or  users  can  be  distributed,  sold, 
or  used  legally  until  they  are  exhausted, 
provided  that  such  further  sale  and  use 
comply  with  tiie  EPA-approved  label 
and  labeling  of  the  affected  product. 
Exception  to  these  general  rules  will  be 
made  in  specific  cases  when  more 
stringent  restrictions  on  sale, 
distribution,  or  use  of  the  products  or 
their  ingredients  have  already  been 
imposed,  as  in  a  Special  Review  action, 
or  where  the  Agency  has  identified        >■ 
significant  potential  risk  concerns 
associated  with  a  particular  chemical. " 

List  of  Subjects 

Environmental  protection,  2,4-DP, 
Dichlorprop,  MCPP,  Mecoprop, 
Pesticides  and  pests. 

Dated:  June  19,  2003. 
Richard  P.  Keigwin,  Jr., 

Acting  Director,  Information  Resources 
Services  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  03-17211  Filed  7-8-03;  8:45  am] 

BILLMG  CODE  6S6fr-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0214;  FRL-7313-1J 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA).  ^ 

ACTION:  Notice. 


SUMMARY:  This  notice  annoimces  receipt 
of  applications  submitted  by  Mitsui 
Chemicals,  Inc.  to  register  pesticide 
products  containing  dinotefuran  a  new 
active  ingredient  not  included  in  any 
previously  registered  products  pursuant 
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to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ED  number  OPP-2003-0214, 
must  be  received  on  or  before  August  8, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMErTTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Kumar,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8291;  e-mail  address: 
kumar.rita@epa.gov 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricxiltiu-al 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufactiuing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0214.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
6r  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 


is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
-^  holidays.  The  docket  telephone  nimiber 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
xmder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  k6y  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronfb  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 


a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  nimiber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contkct 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu^s  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  conmient 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket,  ff  EPA  caimot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
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comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0214.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  conunent. 
ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0214.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  yoiu-  e-mail  address.  E-m^l 
addresses  that  are  automatically 
captm^d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  pubhc  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  yoin  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  {7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0214. 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0214. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  horns  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  pubhc  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoin  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sine  to  submit  your  ^ 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sine  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Registration  Appiicatiolu 

EPA  received  applications  as  follows 
from  Mitsui  Chemicals  Inc.,  3-2-5 
Kasumigaseki  Chiyoda-ku,  Tokyo  lOO- 
6070  Japan  to  register  the  pesticide 
products  containing  new  active 
ingredient  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications.  All 
of  the  products  listed  in  the  table  below 
contains  the  chemical  dinotefuran. 


Products  Containing  Dinotefuran  an  Active  Ingredient  Not  Included  in  Any  Previously  Registered 

Products 


File  Symbol 


33657-RN 


Product  Name 


Dinotefuran  Technical 


%  of  Active  Ingredient 


33657-RT 


33657-flA 


33657-RO 


33657-RI 


Dinotefuran  20SG 


Dinotefuran  20%  Turf  and 
Ornamental 


99 


20 


Proposed  Use 


For  manufacturing  purposes 


20 


Dinotefuran  Ant  Bait 


Dinotefuran  Fly  Bait 


0.38 


0.5 


Cotton  aphW,  sweet  potato  whlteffy.  silverleaf  whitefly, 
tjanded  wing  whitefly,  plant  txig  (lygus),  leafhopper, 
thrips  cat>bage  aphid,  green  peach  aphid,  leatminer! 
melon  aphid,  potato  aphid,  Colorado  potato  tjeetle, 
flea  beetles,  grape  mealybug,  glassy-wing  sharp- 
shooter 


Mole  cricket,  white  grub  larvae,  cutworms,  chinchbug, 
adelgids,  aphids,  Japanese  beetles  (adults),  lacebugs, 
leaf  beetles,  leafhoppers,  leafminers,  mealybugs,  saw- 
fly  larvae,  thrips,  whiteflies 


Ants 


Flies 
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Products  CoffTAiNiNG  Dinotefuran  an  Active  Ingredient  Not  Included  in  Any  Previously  Registered 

Products— Continued 


RIe  Symbol 


33657-RL 


33657-RR 


33657-RG 


33657-RU 


33657-EN 


33657-RE 


33657-EL 


33657-ET 


33657-ER 


33657-EO 


33657-GG 


33657-EE 


33657-EI 


33657-GR 


33657-EA 


Product  Name 


Dinotefuran  House  and  Gar- 
.    den  Ready  to  Use  Spray 


Dinotefuran  Total  Release 
Fogger 


Dinotefuran  Cat  Spot-On 


Dinotefuran  20%  PCO 


Dinotefuran  TK 


Dinotefuran  Shuriken  Cock- 
roach Gel  Bait 


Dinotefuran  0.2%  Lawn 
Granule 


Dinotefuran  0.4%  Lawn 
Granule 


Dinotefuran  10SL 


Dinotefuran  20SG  TK 


Dinotefuran  20SG  Foliar 
Insecticide 


Dinotefuran  Fire  Ant  Bait 
0.005% 


Dinotefuran  10%  Spot-On 
For  Cats 


Dinotefuran  0.5%  Cock- 
roacfi  Gel  Bait 
Professk>nal 


Dinotefuran  10%  Spot-On 
For  Dogs 


%  of  Active  Ingredient 


0.5 


0.6 


5.61 


Proposed  Use 


Cockroaches  (American  and  German),  ants,  crickets, 
snfjall  flying  moths,  flies,  gnats,  and  mosquitoes 


Cockroaches,  fleas,  flies,  mosquitoes,  wasps,  hornets, 
yeltow  jackets,  silverfish,  ants,  and  moths 


Fleas 


20 


99 


0.5 


0.2 


0.4 


10 


Cockroaches  (American  and  German),   ants,  crickets, 
small  flying  moths,  flies,  gnats,  and  mosquitoes 


For  formulating  into  insecticides 


Cockroaches 


Annual  Wuegrass  weevil,  ants,  asiatic  garden  beetie, 
billbugs,  black  turfgrass  ataenius,  cockroaches, 
cutworms,  european  chafer,  green  June  beetle,  grubs 
Japanese  beetle  (nymph),  leafhoppers,  mole  crickets, 
northern  masked  chafer,  oriental  t)eette,  southem 
masked  chafer  and  vegetable  weevils 


Annual  bluegrass  weevil,  ants,  asiatic  garden  beetle, 
billbugs,  black  turfgrass  ataenius,  cockroaches, 
cutworms,  european  chafer,  green  June  beetle,  grubs 
Japanese  beetle  (nymph),  leafhoppers,  mde  crickets, 
northern  masked  chafer,  oriental  beetle,  southem 
masked  chafer  and  vegetable  weevils 


20 


20 


0.005 


10 


0.5 


10 


Cotton  aphid,  sweet  potato  whitefly,  silverieaf  whitefly, 
banded  wing  whitefly,  plant  bug  (lygus),  leafhopper, 
thrips  cabbage  aphid,  green  peach  aphid,  leafminer, 
melon  aphid,  potato  aphid,  Colorado  potato  beetle, 
flea  beetles,  grape  mealybug,  glassy-wing  sharp- 
shooter, mole  cricket,  white  grub  larvae,  cutworms, 
chlnchbug,  adelgids,  aphids,  Japanese  beetles 
(adults),  lacebugs,  leaf  beetles,  mealybugs,  sawfly  lar- 
vae 


To  be  used  for  manufacturing' purposes 


Aphids,  adelgids,  leafhoppers,  leaf  miners,  black  vine 
weevil  larvae,  roundheaded  borers,  flatheaded  borers, 
Japanese  beetle  adults,  lacebugs,  leaf  beetles, 
mealybugs,  pine  tip  moth  larvae,  psyllids,  sawfly  lar- 
vae, scale  insects,  thrips  and  whiteflies 


Fire  ants 


Cats 


Cockroaches 


Dogs 
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PRODUCTS  CONTAINING  DiNOTEFURAN  AN  ACTIVE  INGREDIENT  NOT  INCLUDED  IN  ANY  PREVIOUSLY  REGISTERED 

Products— Continued 


File  Symbol 


33657-EU 


Product  Name 


Dinotefuran  0.5%  Multi-Pur- 
pose  RTU 


3Q657-EG 


33657-GN 


%  of  Active  Ingredient 


0.5 


Dinotefuran  0.5%  Orna- 
mental arxl  Vegetat)le 
RTU 


Dinotefuran  0.2%  Roach 
Bait  Stations 


33657-GE 


Dinotefuran  0.5%  Roach 
Bait  Stations 


Proposed  Use 


0.5 


0.2 


0.5 


Cockroaches  (including  adult  and  immature  stages), 
ants,  boxekJer  bugs,  centipedes,  crickets,  dennestkls, 
firet)rats.  fleas,  palmetto  tnigs,  silverfish,  sowtxjgs  and 
watertxigs,  spiders,  ground  t)eetles.  piUbugs,  scor- 
pions, houseflies,  gnats,  mosquitoes,  small  flying 
moths,  grain  t)eetles  (rusty,  merchant  and  saw- 
toothed),  flour  beetles  (red  and  confused),  chocolate 
moths,  cigarette  beetles,  ctover  mites,  cluster  flies, 
daigstore  beetles,  elmleaf  beetles,  rice  weexpHs,  lesser 
grain  borers,  tobacco  moths,  carpet  beetles,  bedbugs, 
whiteflies,  aphkjs,  amiy  worms,  exposed  thrips,  red 
mites,  leafminers 


Colorado  potato  beetle,  leafhopper,  lygus  bog,  aphids, 
pepper  weevil,  potato  leafhopper 


Roaches 


Roacfies 


List  of  Subjects 

Enviromnental  protection.  Pesticides 
and  pest. 

Dated:  June  25,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Progtams. 

[FR  Doc.  03-16928  Filed  7-&-03;  8:45  am] 
BIUSKS  CODE  6660-SO-S 


ENVIRONMErfTAL  PROTECTION 
AGENCY 

[OPP-2003-0204;  FRL-7314-1] 

Zinc  Phosphide;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
TotofBnce  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
conunodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0204,  must  be 
received  on  or  before  August  8,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronicaUy,  by  mail,  or 
through  hand  delivery /courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFOMiATION. 


FOR  FURTHER  INFORMATKM  CONTACT: 
Sidney  Jackson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agsncy,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-7610;  e-mail  address: 
jackson.sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactiu^r.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  this  action  might 
apply  to  certain  entities.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crap  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-02D4.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  ArUngton,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 


40940 


Federal  Register /Vol.  68,  No.  131 /Wednesday,  July  9.  2003 /Notices 


Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiue  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  dociunent  is  selected 
fi-om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.E.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
.  available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  coinment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosiu-e  is 
restricted  by  statute.  When  EPA 
Identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
cop)rrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  yoiu  comments  are 
submitted  within  the  specified  conunent 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying,  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0204.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  yoiu  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0204.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 


system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiires  yoiu-  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  pubUc  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0204. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Niunber  OPP-2003-0204. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
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notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

^.  Provide  copies  of  any  technical 
inSfbrmation  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu'  concerns. 

6.  Make  sine  to  submit  your 
comments  by  the  deadline  in  this 

■  notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follow  proposing  the  establishment 
and/or  amendment  o^  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions. 

List  of  Subiects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dbted:  June  24,  2003. 

Defara  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petitions 

The  petitioner's  siunmary  of  the 
pesticide  petitions  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petitions  was 
prepared  by  the  petitioner  and 


represents  the  view  of  the  petitioner. 
The  petitions  siunmary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Proiect  Number 
4(IR<4) 

PP2E6419,  1E6306.  1E6270.  1E6337. 
9E5082,  0E6199,  and  1E6292 

EPA  has  received  pesticide  petitions 
(2E6419,  1E6306. 1E6270, 1E6337, 
9E5082,  0E6199.  1E6292)  fi-om  the  IR-4 
Project,  Center  for  Minor  Crop  Pest 
Management,  Rutgers.  The  State 
University  of  New  Jersey,  681  U.S. 
Highway  #1  Soutii,  North  Brunswick,  NJ 
08902-3390  proposing,  piujsuant  to 
section  408(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR 
180.284  by  establishing  tolerances  for 
residues  of  the  rodenticide  zinc 
phosphide  in  or  on  the  following  raw 
agricultural  commodities: 

•  PP  2E64 1 9  proposes  to  estabUsh  a 
tolerance  in  or  on  alfalfa,  forage  and 
alfalfa,  hay  at  0.1  parts  per  million 
(ppm). 

•  PP  1E6306  proposes  a  tolerance  in 
or  on  barley,  grain  and  barley,  hay  at 
0.05  ppm,  and  barley,  straw  at  0.2  ppm. 

•  PP  1E6270  proposes  a  tolerance  in 
or  on  bean,  dry,  seed  at  0.05  ppm. 

•  PP  1E6337  proposes  tolerances  in 
or  on  beet,  sugar,  roots  at  0.05  ppm  and 
beet,  sugar,  tops  at  0.2  ppm. 

•  PP  9E5082  proposes  a  tolerance  in 
or  on  potato  at  0.05  ppm. 

•  PP  0E6199  proposes  a  tolerance  in 
or  on  timothy  hay  and  timothy  forage  at 
0.05  ppm. 

•  PP  1E6292  proposes  a  tolerance  in 
or  on  wheat  grain;  wheat,  hay;  and 
wheat,  straw  at  0.05  ppm. 

EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
requests.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Toxicological  PmfiJe 

1.  Acute  toxicity.  The  rat  acute  oral 
lethal  dose  (LD)5o  values  for  zinc 
phosphide  technical  (89%  active 
ingredient  (a.i.)  ranged  from  13-35 
milligrams/kilogram  (mg/kg)  body 
weight  (bwt)  and  averaged  21  mg/kg. 
The  acute  dermal  LD50  was  greater  than 
2.000  mg/kg  for  zinc  phosphide 


technical  (94%  a.i.)  in  rabbits.  The  4- 
hour  inhalation  lethal  concentration 
(LC)so  on  end-use  product  was  less  than 
69  mg/cubic  meterfm^)  air  (aerosol). 
Zinc  phosphide  was  not  irritating 
dermally  to  rabbit  skin  (94%  a.i.)  and 
caused  only  slight  conjunctival  redness, 
chemosis.  and  discharge  in  the  rabbit's 
eyes.  Zinc  phosphide  end-use  product 
did  not  cause  skin  sensitization  in 
guinea  pigs.  No  toxicology  studies  were 
identified  by  EPA  which  demonstrated 
the  need  for  an  acute  dietary  risk 
assessment  (65  FR  49936). 

^  2.  Genotoxicity.  Salmonella  TA- 
strains  of  bacteria  were  exposed  to  zinc 
phosphide  (97%  a.i.)  suspended  in    . 
dimetiiyl  sulfoxide  (DMSO),  at  doses  up 
to  5,000  ng/plate,  with  and  without 
metabolic  activation  (S9).  Zinc 
phosphide  was  negative  for  gene 
mutation  in  the  Ames  test.  Mouse 
l>Tnphoma  cells  were  exposed  to  zinc 
phosphide  (97%  a.i.)  with  and  without 
mammalian  metabolic  activation  (S9). 
Increased  mutants  at  the  thymidine 
kinase  locus  (TK)  were  induced  in  a 
dose-dependent  manner  at  doses  of  10 
through  80  jig/mL  (+/-  S9).  Zinc 
phosphide  was  positive  for  gene 
mutation  in  this  mouse  lymphoma 
assay.  Mice  were  treated  witii  zinc 
phosphide  (97%  a.i.)  suspended  in  com 
oil  up  to  severely  toxic  levels  (150  mg/ 
kg).  No  increased  aberrations 
(micronuclei)  were  induced.  Zinc 
phosphide  was  negative  for 
mutagenicity  in  this  micronucleus  test. 

3.  Reproductive  and  developmental 
toxicity.  The  requirements  for  a  two- 
generation  reproductive  toxicity  study 
in  rats  and  a  developmental  study  on  a 
non-rodent  species  were  waived  in  the 
Reregistration  Eligibility  Decision  (RED 
Zinc  Phosphide.  EPA  738-R-98-006. 
July  1998).  In  a  developmental  toxicity 
study,  the  maternal  no  observed  adverse 
effect  level  (NOAEL)  was  determined  to 
be  2.0  mg/kg  and  the  lowest  effect  level 
(LEL)  was  4.0  mg/kg  based  on  mortality. 
The  developmental  NOAEL  was  at  or 
above  4.0  mg/kg.  which  was  the  highest 
dose  tested. 

4.  Short-  and  intermediate-term 
toxicity.  Based  on  the  acute  dermal  LDso 
study  in  rabbits,  no  appropriate  toxic 
effects  were  identified  for  risk 
assessment.  In  that  study  no  mortalities 
were  observed  at  5,000  mg/kg.  At  the 
lowest  observed  adverse  effect  level 
(LOAEL)  of  2.000  mg/kg,  there  was  a 
decrease  in  body  weight.  Based  on  the 
physical  properties  of  the  chemical, 
dermal  absorption  is  expected  to  be  very 
low.  since  zinc  phosphide  reacts  with 
water  and  stomach  acid  to  produce  the 
toxic  gas  phosphine  from  oral,  but  not 
dermal  exposure.  As  no  endpoint  of 
toxicological  concern  for  dermal 
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exposure  has  been  identified,  no  dermal 
penetration  data  were  required.  The 
requirement  for  an  acute  inhalation 
study  has  been  waived;  thiis,  zinc 
phosphide  has  been  placed  in  Toxicity 
Category  I  for  acute  inhalation  exposure. 

5.  Chronic  toxicity.  EPA  has 
established  the  Reference  Dose  (RfD)  for 
zinc  phosphide  at  0.0001  mg/kg/day. 
This  RfD  is  based  on  a  subchronic  oral 
study  in  rats  with  a  NOAEL  of  0.1  mg/ 
kg/ day  and  an  uncertainty  factor  (UF)  of 
1,000  based  on  increased  mortality, 
increase  in  absolute  and  relative  liver 
weight  and  hematological  changes  at  the 
LOAEL  of  1  mg/kg/day.  An  uncertainty 
fector  of  100  was  applied  to  account  for 
both  the  interspecies  extrapolation  and 
intraspecies  variability.  An  additional 
UF  of  10  was  applied  to  account  for  the 
lack  of  reproductive  data,  and  the  lack 
of  chronic  toxicity  data  in  a  non-rodent 
species  (65  FR  49936). 

6.  Animal  metabolism.  Since  residues 
are  expected  to  be  minimal  or 
nonexistent,  the  requirement  for  a 
metabolism  study  with  zinc  phosphide 
has  been  waived.  If  new  uses  result  in 
detectable  residues,  then  this 
requirement  will  be  reinstated. 

7.  Metabolite  toxicity.  Since  residues 
are  expected  to  be  minimal  or 
nonexistent,  the  requirement  for  a 
metabolism  study  with  zinc  phosphide 
has  been  waived. 

8.  Carcinogenicity.  The  requirement 
for  carcinogenicity  studies  has  been 
waived  for  zinc  phosphide  because 
chronic  exposure  is  expected  to  be 
negligible. 

9.  Endocrine  disruption.  There  are  no 
data  available  to  suggest  that  zinc 
phosphide  will  adversely  affect  the 
immune  or  endocrine  systems. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  estabUshed  (40  ^ 
CFR  180.284)  for  the  residues  of 
phosphine  resulting  from  the  use  of  zinc 
phosphide,  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  bom.  0.01  ppm  in  or  on  grapes 
to  0.1  ppm  in  or  on  grasses  (rangeland). 
21inc  phosphide  uses  on  grapes,  pasture, 
and  rangeland  grasses,  sugar  beets,  and 
sugar  cane  are  classified  as  food  uses. 
Currently  registered  uses  on  alfalfa, 
barley,  wheat,  and  timothy  are  classified 
as  non-food  uses.  The  recently 
submitted  petitions  seek  to  amend  the 
method  of  applications  for  these  crops 
as  follows: 

i.  Alfalfa;  from  undergroimd  or  in 
burrow  builder,  or  bait  box  use  to  above 
groimd  broadcast  application.  The 
proposed  application  would  limit  the 
timing  of  application  to  the  period 
during  dormant  season  (Idaho),  or 


following  removal  of  all  cut  alfalfa  and 
prior  to  new  growth  obtaining  2  to  3 
inches  (California  and  Idaho), 

ii.  Barley  and  wheat;  from  dormant 
season  use  (underground  or  in  burrow 
builders)  to  above  ground  broadcast 
application  prior  to  grain  head 
formation. 

iii.  Timothy;  from  dormant  season 
use,  with  no  animal  grazing,  to  use 
diu-ing  crop  dormancy  but  permitting 
livestock  grazing  after  158  days.  These 
types  of  applications  are  classified  as 
food  uses;  therefore,  a  tolerance  is 
required.  There  is  no  reasonable 
expectation  of  secondary  residues  in 
meat,  milk,  poultry,  or  eggs.  Any 
residues  of  zinc  phosphide  ingested  by 
livestock  would  be  metabolized  to 
naturally  occurring  phosphorous 
compounds.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  and  risks  from  zinc 
phosphide  applied  as  non-food  use  as 
follows:  Acute  and  chronic  exposure 
and  risk.  Acute  dietary  risk  assessments 
are  performed  for  a  food-use  pesticide  if 
a  toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
exposure.  Currently,  it  is  not  known 
whether  the  proposed  use  of  zinc 
phosphide  on  the  subject  crops  will 
result  in  acute  or  chronic  hiunan  dietary 
exposure  to  zinc  phosphide. 

However,  the  petitioner  notes  the 
following: 

i.  Zinc  phosphide  is  not  systemic  (i.e., 
it  will  not  move  to  other  portions  of  the 
plant  such  as  roots  and  affect  a  root  crop 
such  as  potatoes  or  sugar  beets). 

ii.  Residues  of  phosphine  are  less  than 
the  limit  of  quantification  (0.05)  in 
wheat  and  barley  grain,  in  dry  beans,  in 
potatoes,  in  sugar  beet  roots,  and  in 
timothy  hay. 

iii.  Tne  grain  and  sugar  beet  roots  will 
be  processed  prior  to  human 
consumption. 

iv.  There  is  no  expectation  of 
secondary  residues  in  meat,  milk, 
poultry,  and  eggs  as  a  result  of  the 
registered  and  proposed  uses. 

2.  From  drinking  water.  Zinc 
phosphide  degrades  rapidly  to 
phosphine  and  zinc  ions  both  of  which 
adsorb  strongly  to  soil  and  are  conmion 
nutrients  in  soil.  Zinc  phosphide  and  its 
degradation  products  appear  to  have 
low  potential  for  ground  water  and 
surface  water  contamination.  Therefore, 
dietary  exposing  is  not  expected  from 
either  groimd  water  or  surface  water  fed 
drinking  water. 

3.  From  non-dietary  exposure.  Zinc 
phosphide  is  currently  registered  for  use 
on  residential  non-food  sites.  A  detailed 
residential  exposure  assessment  is 
contained  in  the  RED  for  zinc 


phosphide  (RED  Zinc  Phosphide,  EPA 
738-R-98-O06,  July  1998).  The 
residential  exposure  assessment 
evaluated  exposure  from  accidental 
ingestion  of  zinc  phosphide.  No  other 
residential  exposiure  assessment  was 
required.  It  is  stated  in  the  RED  that  the 
Agency  believes  that  "accidental 
ingestion"  of  zinc  phosphide  baits 
should  not  be  included  in  the  FQPA 
determination  for  tolerance  setting. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity.  ' 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  considers  "available 
information"  concerning  the  ciimulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Zinc  phosphide,  aluminiun  phosphide, 
and  magnesium  phosphide  all  generate 
phosphine  gas.  However,  the  toxicity 
from  phosphine  gas  is  an  acute  effect 
and  is  readily  eliminated  from  the  body. 
Alxmiinum  and  magnesium  phosphide, 
imlike  zinc  phosphide  which  is  a  bait, 
are  used  in  fumigations.  Exposure  to 
phosphine  gas  from  both  bait  and 
fumigation  treatments  is  highly 
unlikely.  It  is  unclear  whether  zinc 
phosphide  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides, 
where  a  cumulative  risk  approach  is 
based  on  a  common  mechanism  of 
toxicity,  zinc  phosphide  does  not 
appear  to  produce  a  toxic  metabolite 
produced  by  other  substances. 

C.  Aggregate  Exposure 

1 .  Acute  and  chronic  risk.  There  are 
currently  no  drinking  water,  residential, 
or  dietary  components  to  acute  and 
chronic  aggregate  exposiu«  to  zinc 
phosphide  residues.  Thus,  acute  and 
chronic  aggregate  exposure  assessments 
were  not  required  in  the  RED  (Zinc 
Phosphide,  EPA  738-R-98-006.  July 
1998). 

2.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  accoimt  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  No  short-  or  intermediate- 
term  dermal,  oral  or  inhalation 
toxicological  endpoints  were  identified 
for  zinc  phosphide.  Thus,  no  short-  or 
intermediate-term  risk  assessments  were 
required  in  the  RED  (Zinc  Phosphide, 
EPA  738-R-98-006,  July  1998). 

3.  Aggregate  cancer  risk  for  U.S. 
population.  Although  zinc  phosphide  is 
registered  for  use  on  food  crops,  no 
chronic  toxicity  or  carcinogenicity 
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idies  were  required  because  chronic 
eKposure  to  zinc  phosphide  or  its 
byproducts  were  considered  to  be 
negligible.  Thus,  data  are  not  available 
t^  classify  zinc  phosphide  in  terms  of 
carcinogenicity  and  a  cancer  risk 
assessment  was  not  performed. 

i^.  Determination  of  Safety 

1 1.  U.S.  population.  The  RED  set  the 
R£D  at  0.0001.  EPA  generally  has  no 
concerns  for  exposures  below  100%  of 
the  RfD,  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
exposiu^  over  a  lifetime  will  not  pose 
appreciable  risks  to  hiunan  health. 

1 2.  Infants  and  children.  The  available 
dbta  base  for  zinc  phosphide  does  not 
indicate  a  potential  for  an  increased 
sensitivity  to  infants  or  children; 
however  it  does  not  include  a  two- 
generation  reproductive  toxicity  study 
in  rats  or  a  developmental  toxicity  study 
for  a  non-rodent  species.  The  available 
data  provided  no  indication  of  increased 
sensitivity  of  fetal  rats  to  in  utero 
exposure  to  zinc  phosphide.  The 
prenatal  exposure  developmental 
toxicity  study  in  rats  demonstrated  no 
developmental  effects  at  the  highest 
dose  tested  (4.0  mg/kg/day)  which  was 
maternally  toxic.  There  was  no 
assessment  of  in  utero  exposure  to  non- 
rodents  (rabbits),  nor  was  there  an 
assessment  of  early  postnatal  exposiu*. 
The  EPA  did  not  require  these  studies 
because  exposure  from  food  sources  is 
expected  to  be  minimal  to  non-existent. 
The  additional  uncertainty  factor 
(referred  to  in  Section  A.5.)  will  also 
aoconmiodate  the  inability  to  assess  the 
potential  for  increased  sensitivity  of 
infants  and  children,  because  of  the  lack 
of  sufficient  animal  data  on  in  utero  and 
early  postnatal  exposing  to  zinc 
phosphide  J(a  prenatal  developmental 
toxicity  study  in  rabbits  and  a  two- 
generation  reproductive  toxicity  study 
in  rats).  Although  residue  studies  show 
there  were  quantifiable  residues  in 
sugarcane,  sugar  beets,  and  grasses, 
these  commodities  are  not  direct  human 
foods  and  no  dietary  consumption  is 
expected.  EPA  has  determined  that 
there  is  no  likelihood  of  residues  of  zinc 
phosphide  occurring  in  any  processed 
commodities.  Also,  there  is  no 
likelihood  of  residues  of  zinc  phosphide 
or  phosphine  being  foimd  through 
transfer  of  residues  on  grasses  to  meat 
and  milk. 

Based  upon  the  likelihood  that 
residues  of  zinc  phosphide  will  not 
occur  in  processed  commodities,  milk 
and  meat,  there  is  a  reasonable  certainty 
that  no  harm  will  resxdt  from  aggregate 
exposure  to  zinc  phosphide  residues. 


K  Other  Considerations 

1.  Metabolism  in  plants  and  animals. 
The  natiire  of  the  residue  in  plants  is 
adequately  understood.  The  residue  of 
concern  is  zinc  phosphide  measured  as 
phosphine.  There  is  no  expectation  of 
secondary  residues  in  meat,  milk, 
poultry,  and  eggs  as  a  residt  of  the 
registered  uses.  Residues  of  zinc 
phosphide  ingested  by  livestock  would 
be  immediately  converted  to  phosphine 
and  metabolized  to  naturally  occiirring 
phosphorous  compounds. 

2.  Analytical  enforcement 
methodology.  Adequate  enforcement" 
methodology  (colorimetric  and  GLC/ 
FPD)  is  available  (Pesticide  Analytical 
Method  II  under  aluminum  phosphide) 
to  enforce  the  tolerance  expression. 
Residues  were  less  than  the  limit  of 
quantification  in  all  raw  agricultiu^ 
commodities  except  for  sugar  beet  tops 
(0.05  ppm  for  alfalfa,  barley,  grain  and 
hay,  dry  beans,  potatoes,  sugar  beet 
roots,  timothy  and  wheat;  0.1  for  barley 
straw), 

i.  Barley  grown  in  the  state  of  Idaho 
was  treated  with  two  applications  of 
zinc  phosphide  at  approximately  0.12  lb 
a.i./A  per  appUcation,  23  to  28  days 
apart,  and  were  harvested  50  or  60  days 
after  the  last  application.  Barley  was 
also  harvested  50  days  following  two 
applications  at  0.96  lb  a.i./A  (8X  the 
proposed  application  rate).  Residues 
were  less  than  the  limit  of  quantification 
for  barley  grain  and  hay  (0.05  ppm)  and 
straw  (0.1).  Because  no  residues  were 
found  in  samples  treated  at  the  8X  rate, 
no  processing  study  is  needed. 

ii.  Dry  beans  grown  in  the  state  of 
Idaho  were  treated  with  one  application 
of  zinc  phosphide  at  approximately  0.12 
lb  a.i./A,  and  were  harvested  31  days 
after  the  application  and  allowed  to  dry 
in  the  field.  Seven  days  after  harvesting 
the  beans  were  thrashed  and  samples 
taken.  Residues  were  less  than  the  limit 
of  quantification  (0.05  ppm)  on  this 
commodity. 

iii.  Potatoes  grown  in  the  state  of 
Idaho  were  treated  with  one  application 
of  zinc  phosphide  at  approximately  0.2 
lb  a.i./A,  and  were  harvested  28  to  31 
days  later.  Potatoes  were  also  harvested 
28  to  31  days  later  following  an 
application  at  1.0  lb  a.i./A  (5x  the 
proposed  application  rate).  Residues 
were  less  than  the  limit  of  quantification 
(0.05  ppm)  on  this  commodity.  Because 
no  residues  were  found  in  samples 
treated  at  the  5X  rate,  no  processing 
study  is  needed. 

iv.  Sugar  beets  grown  in  the  state  of 
Idaho  were  harvested  27  to  29  days 
following  two  treatments  of  zinc 
phosphide  at  approximately  0.2  lb  a.i./ 
A.  Sugar  beets  were  also  harvested  27  to 


29  days  following  two  treatments  of  zinc 
phosphide  at  approximately  4  lb  a.i./A 
(20X  the  proposed  application  rate). 
Residues  were  less  than  the  limit  of 
quantification  (0.05  ppm)  on  sugar  beet 
roots.  Sugar  beet  tops  contained  some 
residue  and  a  tolerance  of  0.2  ppm  is 
being  proposed  for  sugar  beet  tops. 
Because  no  residues  were  foimd  in  roots 
treated  at  the  exaggerated  rate,  there  is 
no  need  for  data  from  processed  roots. 
(OPPTS  Harmonized  Guideline 
860.1520(f)(3)(iii)). 

V.  Timothy  hay  grown  in  the  state  of 
Washington  was  harvested  117  days 
following  two  treatments  of  zinc 
phosphide.  The  first  treatment  was  at 
approximately  0.2  lb  a.i./A  and  the 
second  treatment  was  at  approximately 
0.4  lb  a.i./A  (due  to  applicator  error). 
The  hay  was  allowed  to  dry  in  the  field 
after  harvest.  Residues  were  less  than 
the  limit  of  quantification  (0.05  ppm)  on 
timothy  hay  and  timothy  forage  at 
harvest. 

vi.  Wheat  grown  in  the  state  of  Idaho 
was  treated  with  two  applications  of 
zinc  phosphide  at  approximately  0.12  lb 
a.i./A  per  application,  22  to  28  days 
apart,  and  were  harvested  56  to  60  days 
after  the  last  application.  Wheat  was 
also  harvested  56  days  following  two 
applications  at  0.96  lb  a.i./A  (8X  the 
proposed  application  rate).  Residues 
were  less  than  the  limit  of  quantification 
(0.05  ppm)  for  wheat  grain,  hay  and 
straw.  Because  no  residues  were  found 
in  samples  treated  at  the  8X  rate,  no 
processing  study  is  needed. 

vii.  Fresh  alfalfa  grown  in  the  state  of 
California  was  harvested  32  days 
following  one  treatment  of  zinc 
phosphide  at  approximately  0.2  lb  a.i./ 
A.  Fresh  alfalfa  was  also  harvested  32 
days  following  one  treatment  of  zinc 
phosphide  at  approximate  0.4  lbs  a.i./A 
(2X  the  proposed  application  rate). 
Residues  were  less  than  the  limit  of 
quantification  (0.05  ppm)  on  fresh 
alfalfa. 

viii.  Alfalfa  hay  and  fresh  alfalfa 
grown  in  the  state  of  Nebraska  were 
harvested  21  days  following  one 
treatment  of  zinc  phosphide  at 
approximately  0.2  lbs  a.i./A.  Residues 
were  less  than  the  limit  of  quantification 
(0.05  ppm)  on  alfalfa  hay  and  fresh 
alfalfa. 

ix.  Alfalfa  hay  and  alfalfa  forage 
grown  in  the  state  of  Idaho  were 
harvested  three  times:  28-32  days,  78- 
83  days,  and  121-129  days  following 
the  second  of  two  treatments  of  zinc 
phosphide  at  approximately  0.2  lbs  a.i./ 
A.  Residues  were  less  than  the  limit  of 
quantification  (0.05  ppm)  on  alfolfa  hay 
and  alfalfa  forage.  (Petition  for  residue 
tolerance  for  alfalfa  use  in  Idaho  soon  to 
be  submitted.) 
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F.  International  Residue  Limits 

No  CODEX,  Canadian  or  Mexican 
maximum  residue  levels  have  been 
established  for  zinc  phosphide. 

G.  Rotational  Crop  Restrictions 

Data  for  confined  accumulation  in 
rotational  crops  have  been  waived 
because  the  physical  properties  of  zinc 
phosphide  precludes  transfer  of 
residues  to  rotated  crops  (Zinc 
Phosphide  RED.  EPA  738-R-98-006. 
July  1998).  Thus,  rotational  crop 
restrictions  are  not  required. 
[FR  Doc.  03-17104  Filed  7-8-03;  8:45  am] 
BHJJNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0056;  FRL-7313-8] 

1,1^-Trichk>roethane  (TCE);  EPA 
Program  Review:  Notice  of  Availability 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Under  section  4  of  the  Toxic 
Substances  Control  Act  (TSCA),  EPA 
issued  a  testing  consent  order  (Order) 
that  incorporates  an  enforceable  consent 
agreement  (ECA)  relating  to  1.1,2- 
trichloroethane  (TCE)  (CAS  No.  79-00- 
5).  The  companies  subject  to  this  ECA, 
the  Dow  Chemical  company;  Vulcan 
Materials  Company;  Occidental 
Chemical  Corporation;  Oxy  Vinyls.  LP; 
Georgia  Gulf  Corporation;  Westlake 
Chemical  Corporation;  PPG  Industries. 
Inc.;  and  Formosa  Plastics  Corporation. 
U.S.A.,  have  agreed  to  conduct  toxicity 
testing,  develop  a  computational 
dosimetry  model  for  route-to-route 
extrapolations  of  dose  response,  and 
develop  pharmacokinetics  and 
mechanistic  (PK/MECH)  data  that  are 
intended  to  satisfy  the  toxicological  data 
needs  for  TCE  identified  in  a  TSCA 
section  4  proposed  test  rule  for  a 
number  of  hcizardous  air  pollutant 
(HAP)  chemicals.  This  notice  aimounces 
the  availability  of  a  report  describing  the 
findings  and  conclusions  for  the 
program  review  component  of  the  ECA 
for  TCE.  responds  to  comments  on  the 
Tier  I  Program  Review  Testing, 
identifies  modifications  to  Tier  II  ECA 
activities,  and  establishes  revised 
deadlines  for  completion  of  Tier  II 
testing  and  computational  route 
dosimetrj'  modeling  for  extrapolations 
listed  under  Tier  II  of  the  ECA  for  TCE. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director,  Environmental 
Assistance  Division  (7408M),  Office  of 


Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
Richard  W.  Leukroth,  Jr.,  or  John  E. 
Schaeffer,  Jr.,  Chemical  Control  Division 
(7405M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-0001;  telephone 
number:  (202)  564-8157;  e-mail  address: 
ccd.citb@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  and  may  be  of  particular 
interest  to  those  persons  who  are  or  may 
be  required  to  conduct  testing  of 
chemical  substances  under  the  Toxic 
Substances  Control  Act  (TSCA).  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  1  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  EPA  Docket.  EPA  has  established 
an  official  public  docket  for  this  action 
under  docket  (ID)  nimiber  OPPT-2002- 
0056.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
for  which  disclosure  is  restricted  by 
statute.  The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  Rm.  Bl02-Reading  Room,  EPA 
West,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  docket  center 
is  open  fi-om  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  telephone  number 
for  the  OPPT  Docket,  which  is  located 
in  EPA  docket  center,  is  (202)  566-0280 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronicaUy,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

A.  What  is  the  EPA  Program  Review  for 
TCE? 

In  the  Federal  Register  of  October  16, 
2002  (67  FR  63913)  (FRL-7275-8)  EPA    ' 
announced  that  it  was  conducting  the 
program  review  component  of  the 
enforceable  consent  agreement  (ECA)  for 
the  1,1,2-trichloroethane  (TCE) 
alternative  testing  program,  and 
solicited  public  comment  on  data 
received  imder  the  Tier  I  Program 
Review  testing  segment  of  the  ECA  for 
TCE  (CAS  No.  79-00-5).  Comments 
were  to  inform  EPA's  decision  on 
whether  or  not  additional  data  and/or 
model  development  are  needed  before 
Tier  n  testing  and  computational  route- 
to-route  dosimetry  modeling 
extrapolations  can  proceed  for  the  Tier 
II  endpoints  listed  in  the  ECA  for  TCE. 

Details  of  the  testing  program  for  TCE 
are  available  in  the  ECA  and  in  the 
Federal  Register  of  June  15.  2000  (65  FR 
37550)(FRL-6494-5),  in  which  EPA 
announced  it  had  entered  into  an  ECA 
and  issued  a  testing  consent  order  for 
TCE.  The  ECA  for  TCE  was  developed 
in  response  to  EPA's  request  for  ECA 
proposals  for  health  effects  testing  of  a 
number  of  hazardous  air  pollutants 
(HAPs  or  HAP  chemicals),  including 
TCE  (see  the  proposed  test  rule  in  the 
Federal  Register  of  June  26,  1996  (61  FR 
33178)  (FRL-1869-1),  and  the  proposed 
test  rule,  as  amended,  in  the  Federal 
Register  of  December  24,  1997  (62  FR 
67466)  (FRL-5742-2);  February  5, 1998 
(63  FR  5915)  (FRL-5769-3);  and  April 
21,  1998  (63  FR  19694)  (FRL-5780-6). 
The  HAPs  rulemaking  proposed  testing 
for  health  effects  by  the  inhalation  route 
of  exposiu^.  In  the  proposed  rule,  EPA 
also  invited  the  submission  of  proposals 
that  included  pharmacokinetics  studies 
and  model  development  that  would 
permit  route-to-route  dosimetry 
extrapolation  to  predict  for  inhalation 
exposures.  The  ECA  for  TCE  applies 
such  an  alternative  approach  to  satisfy 
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data  needs  identified  in  the  proposed 
HAPs  rulemaking. 

Under  the  TCE  EGA  testing  program, 
the  data  needs  for  TCE  are  being 
addressed  via  an  informed  testing 
program  that  utilizes,  wherever 
possible,  extant  data  from  acceptable 
studies  performed  by  routes  other  than 
inhalation,  testing  by  inhalation  and  the 
coral  route,  and  development  of 
pharmacokinetics  and  mechanistic  (PK/ 
MECH)  data  to  support  a  computational 
dosimetry  model  to  perform  route-to- 
route  extrapolations.  Since  this  is  a  new 
approach,  EPA  and  the  companies 
included  a  program  review  step  within 
the  testing  program.  The  testing  program 
consists  of  Tier  I  HAPs  Testing;  Tier  I 
Program  Review  Testing;  EPA  Program 
Review;  and  Tier  D  Testing. 

I  Tier  I  HAPs  Testing  consisted  of 
etidpoint  testing  conducted  by 
inhalation  exposiu-e  for  acute  and 
subchronic  toxicity.  The  Tier  I  Program 
Review  Testing  included:  (1) 
Development  of  a  computational 
dosimetry  model  specific  for  TCE  in  rats 
and  mice;  (2)  simulation  testing  of  the 
predictive  capability  of  the  model 
against  an  inhalation  test  data  set;  and 
(3)  demonstration  of  the  model's  utility 
in  supporting  quantitative  route-to-route 
dosimetry  extrapolations.  The  test 
sponsors  also  developed  PK/MECH  data 
to  support  the  application  of  the  model 
to  oral-to-inhalation  extrapolations  of 
dose-response  for  extant  and  Tier  II 
Testing  endpoint  studies.  Tier  I  HAPs 
Testing  and  Tier  I  Program  Review 
Testing  results  are  available  in  the 
legacy  docket  (OPPTS-42198C)  and 
electronically  in  the  e-Docket  (OPPT- 
2002-0056). 

The  purpose  of  the  program  review 
was  to  determine: 

\l.  Whether  it  is  feasible  and 
appropriate  to  apply  Tier  I  Program 
Review  testing  data  and  data  from  other 
studies  acceptable  to  EPA  to  support 
computational  route-to-route 
extrapolations  for  endpoints  listed  in 
the  Tier  II  testing  segment  of  the  ECA. 

2.  Whether  the  data  from  the  Tier  I 
Program  Review  testing  segment 
provide  a  sufficient  basis  for  conducting 
the  endpoint  testing  and/or  the 
computational  route-to-route 
extrapolations  specified  in  the  Tier  11 
testing  segment. 

3.  The  nature  and  scope  of  any 
additional  work  that  may  be  required 
before  Tier  U  testing  and  the  application 
of  the  TCE  model  for  route-to-route 
extrapolation  reporting  (e.g., 
development  of  additional  PK/MECH 
data,  modification  to  the  TCE  model). 


B.  What  were  the  Public  Comments  on 
the  Tier  I  Program  Review  Testing? 

EPA  received  one  public  comment 
from  the  People  for  the  Ethical 
Treatment  of  Animals  (PETA).  The 
comment  was  submitted  by  PETA  and 
on  behalf  of  themselves,  the  Physicians 
Committee  for  Responsible  Medicine, 
the  Humane  Society  of  the  United 
States,  the  Doris  Day  Animal  League, 
and  Earth  Island  histitute.  PETA's 
comments  were  favorable  on  the  use  of 
the  alternative  approach  to  address  data 
needs  utilizing  PBPK  modeling  which 
could  result  in  a  reduction  in  the 
number  of  animals  used  in  toxicity 
testing  to  meet  EPA's  data  needs. 
Although,  PETA  also  stated  their  belief 
that  the  presently  available  data  base  for 
TCE  is  sufficiently  extensive  to 
characterize  the  toxicity  of  TCE,  and 
that  no  additional  testing  is  necessary, 
PETA  did  not  include  comments 
regarding  the  scientific  merit  of  the  PK/ 
MECH  data  or  PBPK  model 
development  for  TCE. 

EPA  appreciates  the  expressed 
support  for  the  application  of  alternative 
approaches  that  incorporate  PBPK 
modeling  as  a  means  to  address  data 
needs  for  HAP  chemicals.  Although, 
computational  approaches  are  an 
increasingly  important  tool  for  EPA  to 
use  in  addressing  data  needs,  they  must 
be  scientifically  defensible  and  rely  on 
the  development  of  PK/MECH  data 
relevant  to  the  modeling  approach. 
Computational  dosimetry  modeling 
approaches  need  critical  empirical  data 
from  toxicity  studies  conducted  in  a 
scientifically  adequate  manner.  EPA  has 
concluded  that  the  Tier  II  testing  is 
necessary  in  this  case.  EPA's  basis  for 
this  decision  is  presented  in  previous 
Federal  Register  notices,  cited  in  Unit 

n.A. 

C.  What  are  the  Conclusions  of  the  EPA 
Program  Review? 

EPA  has  determined  that  the  Tier  I 
Program  Review  testing  and  data  from 
other  studies  acceptable  to  EPA  can 
support  computational  route-to-route 
dosimetry  extrapolations  for  the 
endpoints  listed  in  the  Tier  II  testing 
segment  of  the  ECA.  More  specifically, 
EPA  has  concluded  that: 

1.  The  PK/MECH  data  report  and  Tier 
I  toxicity  studies  appear  to  have  been 
conducted  in  accordance  with  the 
protocols  and  specifications  as 
described  in  Aopendix  C  of  the  ECA. 

2.  The  availaole  study  records  are 
sufficient  to  allow  an  evaluation  of  the 
quality  of  the  studies  performed. 

3.  the  TCE  PBPK  model  is 
appropriately  chemical-specific,  and 
suitably  based  on  the  ciurent 
imderstanding  of  the  kinetics  of  TCE. 


4.  The  species,  dose  level,  exposure 
regimens,  and  vehicles  used  are  relevant 
for  the  toxicity  data  that  are  the  object 
of  the  Tier  II  extrapolations. 

5.  The  Tier  I  Program  Review  PK/ 
MECH  data  demonstrated  that 
periodicity  was  achieved  in  the  studies 
that  support  the  model. 

EPA  has  also  concluded,  that  the 
choice  of  dose  metrics  for  Tier  11 
computational  route  dosimetry 
extrapolations  should  be  revised  to 
correlate  with  Tier  I  stydy  findings,  and 
that  selection  of  the  dosing  regimens  for 
Tier  II  testing  could  benefit  from 
predictions  derived  bom  the  PBPK 
model  for  TCE.  These  changes  to  the 
original  testing  and  extrapolation 
reporting  are  described  in  the  revised 
Table  1  {Table  1.  (amended))  of  this 
Federal  Register  notice,  and  will  be 
incorporated  into  protocol  development 
imder  Tier  II  activities.  EPA's  program 
review  activity,  including  the  findings 
and  conclusions,  are  described  in  a 
report  titled:  "Program  Review  Report 
on  the  Enforceable  Consent  Agreement 
for  1,1,2-Trichloroethane"  (U.S.  EPA, 
April  21,  2003).  This  report  is  available 
electronically  fit)m  the  e-Docket  OPPT- 
2002-0056. 

It  is  EPA's  decision  that  the  HAP  Task 
Force  can  proceed  with  Tier  II  Testing 
under  the  schedule  set  forth  in  Table  1. 
of  this  Federal  Register  notice.  The 
testing  schedule  corresponds  to  that 
originally  set  forth  in  the  Federal 
Register  notice  announcing  the  ECA  and 
Order  for  TCE,  but  is  modified  to 
include  the  additional  time  needed  to 
complete  the  Program  Review  segment 
of  the  ECA  for  TCE,  which  was  longer 
than  originally  anticipated,  plus 
additional  time  for  Tier  11  protocol 
development.  Table  1.  also  identifies 
additional  modifications  to  Tier  II 
activities  to  correlate  with  Tier  I  study 
findings.  EPA  does  not  consider  these 
modifications  of  the  test  schedules  or 
Tier  II  activities  to  be  significant. 

D.  What  are  the  Modifications  to  the 
ECA  for  TCE? 

This  Federal  Register  notice 
incoirporates  modifications  to  the  ECA 
for  the  TCE  test  schedule  for  Tier  II  ECA 
activities,  clarifies  protocol 
development  for  Tier  II  testing,  expands 
consideration  for  dose  metrics  to  be 
applied  in  the  Tier  II  route  dosimetry 
extrapolations  and  reporting,  and 
identifies  a  change  in  signatory 
companies  to  the  ECA.  The  testing 
schedule  corresponds  to  that  originally 
set  forth  in  the  Federal  Register  notice 
annoimcing  the  ECA  and  Order  for  TCE. 
but  is  modified  to  allow  for  the  time 
needed  to  perform  the  EPA  Program 
Review,  which  was  longer  than 
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anticipated.  Additional  time  was  also 
included  in  the  schedule  for  Tier  II 
testing  protocol  development.  Footnotes 
in  Table  1.  have  Been  revised  to  address 
refinements  in  Tier  n  protocol 
development  and  extrapolation 
reporting  changes  identified  as 
modification  to  Appendix  C.5  (General 


Outline  for  Route-to-Route 
Extrapolation  Reporting)  to  correlate 
with  Tier  I  study  findings.  Finally,  one 
of  the  signatory  companies  to  the  EGA, 
Borden  Chemicals  and  Plastics 
Operating  Limited  Partnership,  is  no 
longer  a  participant  in  the  EGA,  due  to 
bankruptcy.  The  remaining  companies 


that  are  signatories  of  the  EGA  for  TGE 
have  agreed  to  assume  the 
responsibilities  for  this  change  in 
membership  to  the  HAP  Task  Force. 
EPA  does  not  consider  these 
modifications  to  be  significant. 


Table  1.  (amended)— Required  Testing,  Test  Standards,  Reporting  and  Other  Requirements  for  1,1,2- 

Trichloroethane 


Testing  Segment 


Tier  II  Testing  and/or  Extrapolation 
Reporting 


Required  Testing 


Acute  neurotoxicity  (drinking  water) 


Acute  neurotoxicity  route-to-route 
extrapolation  of  Tier  II  drinking 
water  acute  neurotoxicity  data  to 
inhalation^ 


Subchronic   neurotoxicity  (drinking 
water) 


Subchronic  neurotoxrcity  route-to- 
route  extrapolation  of  Tier  II 
drinking  water  subchronic 
neurotoxicity  data  to  inhalation^ 


Developmental     toxicity     (drinking 
water) 


Developmental  toxicity  route-to- 
route  extrapolation  of  Tier  II 
drinking  water  developmental 
toxicity  data  to  inhalation^ 


Reproductive      toxicity      (drinking 
water) 


Reproductive  toxicity  route-to-route 
extrapolation  of  Tier  II  drinking 
water  reproductive  toxicity  data 
to  inhalation'* 


Immunotoxicity  (route-to-route  ex- 
trapolation of  extant  oral  data  in 
EGA  Appendix  E.2  to  inhalation)^ 


Carcinogenicity  (route-to-route  ex- 
trapolation of  extant  oral  data  in 
EGA  Appendix  E.3  to  inhalation^ 


Test  Standard 


§799.9620  (as  annotated  in  EGA 
Appendix  D.3) 


EGA  Appendix  C 


§799.9620  (as  annotated  in  EGA 
Appendix  D.3) 


EGA  Appendix  G 


§799.9370  (as  annotated  in  EGA 
Appendix  D.4) 


EGA  /Vppendix  C 


§799.9380  (as  annotated  in  EGA 
Appendix  D.5) 


EGA  Appendix  G 


EGA  Appendix  C 


EGA  Appendix  G 


Deadline  for 

Final  Report^ 

(Monttis) 


12 


14 


18 


21 


24 


27 


30 


33 


1  Number  of  months  after  the  effective  date  of  thisFederal  Register  Notice,  which  announces  that  EPA  has  concluded  the  EPA  Proqram  Re- 
view, v**)en  the  final  report  is  due.  In  addition,  every  6  months  from  the  effective  date  of  the  Order  until  the  end  of  the  EGA  testing  prSiram  in- 
tenm  reports  descnbing  the  status  of  all  testing  to  be  performed  under  the  EGA  for  TGE  must  be  submitted  by  the  companies  to  EPA  ' 

zQuantrtative  route-to-route  extrapolations  based  on  the  Tier  II  acute  and  subchronic  drinking  water  neurotoxicity  study  data  and  developed 
for  each  of  the  following  dose  metncs:  Parent  compound  in  venous  blood  and  brain,  as  maximum  concentration  (Gmax)  and  as  the  area  under 
thettme-concentration  curve  (AUG),  and  metabolite,  as  amount  metabolized  In  the  liver  or  brain  per  day  normalized  to  organ  weight 

^'Quantitative  route-to-route  extrapolation  based  on  the  Tier  II  drinking  water  developmental  toxicity  study  data,  and  developed  for  each  of  the 
^M^r??i  ^  T'"^  K^fJ®"'  compound  in  venous  blood,  as  maximum  concentration  (Gmax)  and  as  the  area  under  the  time-concentration 
curve  (AUG),  and  metatx)li1e,  as  amount  metatxilized  in  the  liver  per  day  normalized  to  liver  weight 
."^"^."'n^''^®  route-to-route  extrapolation  based  on  the  Tier  II  drinking  water  reproductive  effects  toxicity  study  data,  and  developed  for  each 
Of  the  following  dose  metncs:  Parent  compound  in  venous  blood,  as  maximum  concentration  (Gmax)  and  as  the  area  under  the  time-con- 
centration curve  (AUG),  and  metabolite,  as  amount  metabolized  in  the  liver  per  day  nonnalized  to  liver  weight 

-^  .  !!]!!!!^/'^®  ^°^^}^J^^,.  extrapolation  based  on  the  PK/MEGH  data  developed  under  this  EGA  and  the  data  of  Sanders  et  al  (1985)  and 
developed  'or  each  of  the  fo  lowing  dose  metncs:  parent  compound  in  venous  blood  and  spleen,  as  maximum  concentration  (Gmax)  and  as  the 
area  under  the  timen^ncentration  curve  (AUG),  and  metabolite,  as  amount  metabolized  in  the  liver  or  spleen  per  day  nonnalized  fo  oraan 

sQuantitative  route-to-route  extrapolation  based  on  the  PK/MEGH  data  devetoped  under  this  EGA  and  the  data  of  NCI  (1978).  and  developed 
tor  each  of  the  following  dose  metncs:  parent  compound  in  venous  blood  and  liver,  as  maximum  concentration  (Gmax)  and  as  the  area  un^r 
the  time-concentration  curve  (AUG),  and  nr>etabo)ite,  as  amount  metabolized  in  the  liver  per  day  normalized  to  liver  weight 
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List  of  Sul^ects 

Environmental  protection,  Hazardous 
chemicals. 

Dated:  June  26,  2003. 
Philip  S.  Oshida, 

Acting  Director.  Chemical  Control  Division, 
Office  of  Pollution  Prevention  and  Toxics. 
[FR  Doc.  03-16927  Filed  7-8-03;  8:45  am] 
anuNGCooE  sseo-ao-s 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Nolle*  of  Public  infonnatlon 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

June  27,  2003. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continiiing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  Public  Law  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  imless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  ^ling  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  8, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  the  Internet  to  Judith- 
B.Herman@fcc.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0800. 
Title:  FCC  Wireless 
Telecommunications  Bureau 
Application  for  Assignment  of 
.    Authorization  and  Transfers  of  Control. 
Form  No.:  FCC  Form  603. 
Type  of  Review:  Revision  of  a 
ctirrently  approved  collection. 
Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  state,  local  or 
tribal  government. 
Number  of  Respondents:  32,151. 
Estimated  Time  Per  Response:  1.75 
hoiu%. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  36,171  hours. 
Total  Aimual  Cost:  $7,073,000. 
Needs  and  Uses:  FCC  Form  603  is  a 
multi-purpose  form  used  to  apply  for 
approval  of  assignment  or  transfer  of 
control  of  licenses  in  the  Wireless  Radio 
Services.  The  data  coUected  on  this 
form  is  used  by  the  FCC  to  determine 
whether  the  public  interest  would  be 
served  by  approval  of  the  requested 
assignment  or  transfer.  This  form  is  also 
used  to  notify  the  Commission  of 
consununated  assignments  and  transfers 
of  wireless  licenses  that  have  previously 
been  consented  to  by  the  Commission  or 
for  which  notification  but  not  prior 
consent  is  required.  This  form  is  used 
by  applicants/Ucensees  in  the  Public 
Mobile  Services,  Personal 
Conununications  Services,  Private  Land 
Mobile  Radio  Services,  Broadcast 
Auxiliary  Services,  Fixed  Microwave 
Services,  Maritime  Services  (excluding 
ships)  and  Aviation  Services  (excluding 
aircraft). 

The  purpose  of  the  form  is  to  obtain 
information  sufficient  to  identify  the 
parties  to  the  proposed  assignment  or 
transfer,  establish  the  parties  basic 
eligibihty  and  qualifications,  classify 
the  filing,  and  determine  the  natiu«  of 
the  proposed  service.  Various  technical 
schedules  are  required  along  with  the 
main  form  applicable  to  Auctioned 
Services,  Partitioning  and 
Disaggregation,  Undefined  Geographical 
Area  Partitioning,  Notification  of 
Consmmnation  or  Request  for  Extension 
of  Time  for  Consummation. 

The  form  is  being  revised  to 
accommodate  Promoting  Efficient  Use 
of  Spectnma  Through  Elimination  of 
Barriers  to  the  Development  of 
Secondary  Markets;  additional 
questions  concerning  the  foreign 


ownership;  and  clarifying  existing 
instructions  for  the  general  public  as 
noted  in  the  Communications  Act  of 
1934,  Section  310(b)(4).  There  is  no 
change  to  the  estimated  average  burden 
or  number  of  respondents. 

Federal  Conununications  Commission. 

Marlene  R  Dortch, 

Secretary. 

[FR  Doc.  03-17337  Filed  7-8-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  Oa-1812] 

The  International  Bureau  Revises  and 
Reissues  the  Commission's  List  of 
Foreign  Telecommunications  Carriers 
That  Are  Presumed  To  Possess  Market 
Power  in  Foreign  Telecommunications 
Markets 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 


SUMMARY:  hi  this  document,  the 
Commission  revises  and  reissues  its  list 
of  foreign  telecommunications  carriers 
that  are  presumed  to  possess  market 
power  in  foreign  telecommunications 
markets.  Several  Commission  rules 
incorporate  this  list  by  reference. 
Recently  the  Commission  updated  these 
rules.  In  addition,  carriers'  names  have 
changed  as  a  result  of  a  divestiture  of 
national  incimibent  operators  into 
regional  operators.  Thus,  it  was 
necessary  for  the  Commission  to  revise 
and  reissue  the  public  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Reitzel,  Policy  Division, 
International  Bureau,  (202)  418-1460. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice  released  June  5,  2003.  By  this 
Public  Notice,  the  International  Bureau 
revises  and  reissues  the  Commission's 
"List  of  Foreign  Telecommunications 
Carriers  that  Are  Presumed  to  Possess 
Market  Power  in  Foreign 
Telecommunications  Markets."  The 
revised  list  of  carriers  reflects  any 
corrections  to  carrier  names  that  were 
incorrect  or  new  names  now  used  by  the 
carriers  since  this  public  notice  was 
initially  released  in  1999.  This  corrected 
list  is  identical  to  the  list  previously 
released,  except  for  name  changes  that 
occurred  as  a  result  of  a  divestiture  of 
national  incumbent  operators  into 
regional  operators.  While  the 
Commission's  staff  attempts  to  maintain 
ciurent  information  as  to  the  names  of 
carriers  on  this  list,  we  encourage 
interested  parties  to  advise  the 
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Commission  of  futiire  name  changes 
that  may  occur  as  a  result  of  divestiture 
of  national  inciunbent  operators  into 
regional  operators  or  for  other  reasons. 
This  Public  Notice  also  summarizes  the 
relevant  rule  sections  that  incorporate 
this  list  by  reference,  including,  most 
recenUy,  Commission  rules  that  govern 
the  licensing  of  submarine  cable 
systems.  See  Review  of  Commission 
Consideration  of  Applications  under  the 
Cable  Landing  License  Act,  IB  Docket 
No.  00-106,  16  FCC  Red  22167  (2001) 
(Submarine  Cable  Landing  License 
Order).  67  FR  1615  (January  14,  2002).) 

The  revised  list  set  forth  below  shall 
apply  for  purposes  of  implementing 
§  1.767(g)(5)  of  the  rules  adopted  in 
2001.  This  list  shall  also  continue  to 
apply  for  purposes  of  implementing  the 
following  Commission  rules:  §  43.51(b) 
(involving  reporting  contracts  and 
concessions),  §63.14  (involving  the 
prohibition  on  agreeing  to  accept  special 
concessions),  §  63.22(e)  (involving  the 
provision  of  switched  basic  services 
over  authorized  facilities-based  private 
lines),  and  §  63.23(d)  (involving  the 
provision  of  switched  basic  services 
over  authorized  resold  private  lines). 

Among  the  rule  changes  the 
Commission  adopted  in  the  Submarine 
Cable  Landing  License  Order  is  a  "no 
special  concessions"  rule  tailored  to 
submarine  cables  and  applicable  to  all 
cable  landing  licensees  authorized  after 
the  effective  date  of  the  rules.  (Se^ 
Submarine  Cable  Landing  License 
Order,  Appendix  B  (Final  Rules), 
§  1.767(g)(5).  For  cable  landing  licenses 
g^^nted  prior  to  March  15,  2002,  all 
licensees  on  a  cable  may  jointly  file  an 
application  with  the  Commission 
seeking  a  modification  of  the  license  to 
substitute  the  new  "no  special 
concessions"  safeguard  for  the  broader 
prohibition  against  exclusive 
arrangements  traditionally  imposed  on 
cable  landing  licensees.  (See  Submarine 
Cable  Landing  License  Order.  16  FCC 
Red  at  22184,  para.  33.) 

New  rule  1.767(g)(5)  prohibits  these 
licensees  from  accepting  directly  or 
indirectly  from  a  foreign  carrier  with 
market  power  in  one  or  more  of  the 
cable's  destination  markets  a  "special 
concession"  as  specified  in  the  rule. 
Under  new  §  1.767(g)(5).  a  foreign 
carrier  is  defined  as  in  §  63.09(d)  of  the 
Commission's  rules,  except  that  the 
term  also  is  defined  to  include  any 
entity  that  owns  or  controls  a  cable 
landing  station  iii  a  foreign  market.  (See 
Submarine  Cable  Landing  License 
Order,  16  FCC  Red  at  22221,  Appendix 


B  (Final  Rules),  Note  to  §  1.767  (the 
terms  "affiliated"  and  "foreign  carrier," 
as  used  in  this  section,  are  defined  as  in 
§  63.09  except  that  the  term  "foreign 
carrier"  also  shall  include  any  entity 
that  owns  or  controls  a  cable  landing 
station  in  a  foreign  market).) 

For  purposes  of  determining  which 
foreign  carriers  are  the  subject  of  the 
requirements  of  §  1.767(g)(5),  the  new 
rule  provides  that  licensees  may  rely  on 
the  Conunission's  "List  of  Foreign 
Telecommunications  Carriers  that  Are 
Presimied  to  Possess  Market  Power  in 
Foreign  Telecommunications  Markets." 
(See  Submarine  Cable  Landing  License 
Order,  16  FCC  Red  at  22215,  Appendix 
B  (Final  Rules),  Note  to  §  1.767(g)(5).) 

The  Commission  first  adopted  its  list 
of  foreign  carriers  that  are  presiuned  to 
possess  market  power  in  the  ISP  Reform 
Order.  (See  1998  Biennial  Regulatory 
Review— Reform  of  the  International 
Settlements  Policy  and  Associated 
Fihng  Requirements,  IB  Docket  No.  98- 
148  and  CC  Docket  No.  90-337.  Report 
and  Order  and  Order  on 
Reconsideration,  14  FCC  Red  7963 
(1999)  (ISP  Reform  Order),  64  FR  34734 
(September  28,  1999).)  In  that 
proceeding,  the  Commission  modified 
its  rules  to  remove  its  requirement  that 
agreements  between  U.S. 
telecommunications  carriers  and  foreign 
carriers  that  lack  market  power  in  the 
foreign  telecommunications  market 
conform  to  the  Commission's 
international  settlements  policy  (ISP). 
The  Commission's  rules  include  a 
presiunption  that  a  foreign  carrier  does 
not  possess  market  power  on  the  foreign 
end  of  a  U.S.  international  route  if  it 
possesses  less  than  50  percent  market 
share  in  each  of  three  relevant  foreign 
product  markets:  international  transport 
facilities,  including  cable  landing 
station  access  and  backhaul  facilities; 
intercity  facilities  and  services;  and 
local  .'iccess  facilities  arid  services  on 
the  foreign  end. 

The  Commission  stated  that  it  would 
issue  a  list  of  carriers  that  do  not  qualify 
for  this  presimiption.  U.S.  international 
carriers  would  be  precluded  fi-om 
exchanging  traffic  outside  of  the  ISP 
with  carriers  on  the  list  unless 
otherwise  allowed.  (See  List  of  Foreign 
Telecommunications  Carriers  that  Are 
Presumed  to  Possess  Market  Power  in 
Foreign  Telecommunications  Markets. 
Public  Notice,  14  FCC  Red  7038  (1999), 
64  FR  34799  (June  29,  1999),  Public 
Notice  issuing  initial  list  of  foreign 
carriers  presimied  to  possess  market 
power.)  U.S.-authorized  carriers  would 


also  be  precluded  from  agreeing  to 
accept  special  concessions  (as  defined 
in  §  63.14  of  the  Commission's  rules) 
ftt)m  carriers  on  the  list  imless 
otherwise  allowed  imder  the 
Commission's  rules.  The  Commission 
found  that  this  approach  best  advances 
the  policy  of  allowing  U.S.  carriers  to 
enter  into  arrangements  with  foreign 
carriers  that  lack  market  power  with  a 
minimum  of  regulatory  oversight,  while 
maintaining  the  ISP  for  certain 
arrangements  with  foreign  carriers  that 
possess  market  power  in  the  foreign 
market. 

The  following  bst  specifies  particular 
foreign  carriers  that  do  not  qualify  for 
the  presumption  that  a  foreign  carrier 
does  not  possess  market  power  on  the 
foreign  end  of  a  U.S.  international  route 
if  it  possesses  less  than  50  percent 
market  share  in  each  of  three  relevant 
foreign  product  markets:  international 
transport  facilities,  including  cable 
landing  statiwi  access  and  backhaul    • 
facilities;  intercity  facilities  and 
services;  and  local  access  facilities  and 
services  on  the  foreign  end.  The  list  is 
based  on  publicly  available  information, 
compiled  from  official  sources, 
including  the  International 
Telecommunication  Union.  The  list  of 
"Dominant  Operators"  does  not 
specifically  identify  all  incumbent  local 
exchange  carriers  that  may  operate  in 
ths  destination  markets  listed  below. 
However,  all  incumbent  local  exchange 
carriers  that  may  operate  in  the  markets 
are  incorporated  by  reference  on  the  list. 
(See  infra  "Additional  carriers  included 
on  this  list.") 

Interested  parties  may  challenge  the 
inclusion  or  exclusion  of  any  carrier  on 
the  list  by  submitting  a  petition  for 
declaratory  ruling  and  the  appropriate 
supporting  documentation  to 
demonstrate  that  a  carrier  included  on 
the  list  lacks  market  power  or  that  a 
carrier  not  included  does  not  lack 
market  power.  This  list  applies  only  for 
purposes  of  determining  those  foreign 
carriers  that  are  subject  to  ouir  ISP,  our 
rules  on  providing  switched  services 
over  private  lines,  and  the  No  Special 
Concessions  rules  for  U.S.  international 
common  carriers  and  cable  landing 
licensees.  It  does  not  apply  for  purposes 
of  market  power  determination  under 
§  63.10  (Regulatory  classification  of 
international  carriers)  or  §  63.18 
(Contents  of  applications  for 
international  common  carriers).  The  list 
below  will  be  posted  on  the 
International  Bureau's  World  Wide  Web 
site,  (http://www.fcc.gov/ib). 
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Destination  market 


Afghanistan  

Albania  

Algeria  

Angola  

Antigua  and  Barbuda  .... 

Argentina  

Armenia  

AustrsUia  

Austria  

A2ert>aijan  

Bahamas  

Bahrain  

Bangladesh  

Barbados  

Belarus  „ 

Belgium  

Belize 

Benin  

Bermuda 

Bhutan 

Bolivia 

Bosnia  and  Herzegovina 


Botswana 

Brazil  

Brunei  

Bulgaria  

Burkina  Faso 

Burma 

Burundi  

Cambodia  

Cameroon 

Canada  

Cape  Verde 

Central  African  Rep. 

Chad 

ChHe  

China  

Colombia  

Comoros 

Congo  

Costa  Rrca 

Cole  d'lvoire  .....* 

Croatia 

Cuba 

Cyprus  

Czech  Rep  

Dem.  Rep.  of  Congo 

Denmark ^ 

Djibouti  '. 

Dominica  

Ddmink^n  Republic  . 
Ecuador 

Ti 


Egwpt 

El  Salvador 

Equatorial  Guinea 

de  Guinea 

Eritrea 

Estonia  

Etttiopia  

Finland 

France  _. 

Gabon 

Gambia 

Georgia 

Germany 

Ghana  

Gr^jBce 

Grenada  

Guatemala 

Guinea 

Guinea-Bissau 


Dominant  operators 


Ministry  of  Communk:atk>ns. 
Albania  Telecom. 

Ministere  des  Postes  et  Telecommunkatkins  (MPT) 

Angola  Telecom. 

Cable  &  Wireless. 

Tekxwn  Argentina  S.A.,  Telefonfca  de  Argentina  S  A 

Amfientel. 

Telstra  Corporation. 

Post  and  Telekom  Austria  AG  (PTA). 

Ministry  of  Communrcatk)n. 

Bahamas  Telecommunicatkyis  Corporatkw  (Bateico). 

Bahrain  Telecommunicatk>ns  Company  (BATELCO). 

Bangladesh  Telegraph  &  Telephone  Board. 

Bartjados  Extemal  Telecommunkations  Ltd.  (BET). 

Belarus  Telecom. 

Belgacom. 

Belize  Telecommunrcations  Ltd. 

Office  des  postes  et  telecommunicatrons  (OPT) 

Cable  &  Wireless  Bermuda. 

Bhutan  Telecom. 

Empresa  Nacional  dt  Teiecomunicack>nes  S.A 

Telecom  SRPSKE 

Telekom  Republike  Srpske. 

Botswana  Telecommunrcations  Corporation  (BTC) 

Embratel, 

Jabatan  Telecom  Brunei  Darussalam  (JTB). 

Bulgarian  Telecommunrcations  Company  (BTC). 

Office  National  des  Telecommunkations  (ONATEL). 

Myanmar  Posts  &  Telecommunicatkins. 

Office  National  des  Telecommunicatkms  (ONATEL). 

Directorate  of  Posts  and  Telecommunications  (DPTK) 

Societe  des  Telecommun«atk)ns  Internationales  du  Canf>eroun  (INTELCAM) 

^tlTv,™!:.  ^'Canada,  Manitoba  Telecom  Servkies,  SaskTel,  Telus  Communkatkjns 

Cabo  Verde  Telecom  Sari. 

Societe  Centrafricaine  des  Telecommunications  (SOCATEL). 
Soclete  des  Telecommunications  Intematwnales  du  Tchad  (TIT). 

China  Telecom,  China  Netcom. 

Empresa  Nacional  de  Telecomunkacwnes. 

Societe  Natwnale  des  Postes  et  Telecommuncations  (SNPT). 

Offk»  Natkxial  des  Postes  et  des  Telecommunications  (ONPT). 

Institute  Costariccense  de  Electricidad  (ICE). 

Societe  Cote  d'lvoire-TELECOM  (CI-TELECOM). 

Croatia  Telecom  (HT). 

Empresa  Telecomunkaciones  de  Cuba  S.A.  (ETECSA). 

Cypms  Telecommunicatkjns  Company. 

SPT  Telecom. 

Offk»  Congolais  des  Postes  et  des  Telecommunkatk)ns  (OCPT) 

Tele  Danmartc  A/S. 

Societe  Telecom  Intematranal  (STID). 

Telecommunications  of  Dominrea. 

Compania  Dominkana  de  Telefonos  (CODETEL). 

Emetel.  v 

Andinatel. 

Pacifictel. 

Egypt  Telecom.  ^ 

Compania  de  Telecomunteaciones  de  El  Salvador. 

La  Sociedad  Anonima  de  TelecomunkackMies  de  la  RepuWka 

Guinea  Ecuatorial  (GETESA). 

Telecommunications  Servk:es  of  Eritrea  (TSE). 

Estonian  Telephone  Company. 

Ethiopian  Telecommunkatkxis  Corporatk)ri  (ETC). 

TeliaSonera. 

France  Telecom. 

Telecommunk:atk)ns  Intemationaies  Gatwnaises  (TIG). 

Gambia  Telecommunicatk>ns  Company,  Ltd.  (GAMTEL) 

Georgia  Telecom  (GTC).  =  -  >  - 

Deutsche  Telekom  AG. 

Ghana  Telecommunications  Company. 

Hellenic  Telecommunrcations  Organizatkxi  (OTE). 

Grenada  Telecommunkations. 

Telecomunk:ack}nes  de  Guatemala  (Telgua). 

Societe  des  Telecommunk:attons  de  Guinee  (SOTELGUI). 

Companhia  de  Telecomunicafoes  da  Guine-Bissau,  sari  (Guine-Telecom). 
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Destination  market 


Guyana .*... 

Haiti  

Hoiy  See  (Vatican  City) 

Honduras 

Hong  Kong  

Hungary 

Icelarxj 

India 

Indonesia : 

Iran  , 

Iraq 

Ireland  

Israel 

Italy 

Jamaica 

Japan  


Jordan  

Kazakhstan  .... 

Kenya  

Kiribati  

Korea  (South) 
Korea  (North) . 

Kuwait 

Kyrgyszstan  ... 
Laos 


Latvia 

Lebanon  

Lesotho 

Liberia 

Libya  

Liechtenstein  

Lithuania 

Luxembourg  

Macedonia 

Madagascar 

Malawi  _.^ 

Malaysia  •* 

Maldives  

Mall  

Malta 

Marshall  Islands  

Mauritania 

Mauritius 

Mayotte 

Mexico  

Mk:ronesla  

Moldova 

Monaco  

Mongolia 

Morocco 

Mozambique 

Namibia  

Nauru .». 

Nepal  .". 

Netheriands  

Netherlands  Antilles 

New  Zealand 

Nicaragua  

Niger 

Nigeria 

Norway  

Oman 

Pakistan 

Palau  ..: 

Palestine 

Panama  

Papua  New  Guinea  . 

Paraguay  

Pern 

Philippines  

Poland  

Portugal 


[Jomtnant  operators 


Guyana  Telephone  and  Telegraph  Ltd. 

Telecommunications  d'HaitI  S.A.M. 

Telecom  Italia. 

Empresa  Hondurena  de  Telecomunicaciones. 

Pacffk:  Century  CyberWorks  HKT. 

Hungarian  Telecommunk:ation  Co.  <MATAV). 

Landssiminn. 

VkJesh  Sanchar  Nigam  Limited  (VSNL). 

PT  Indosat. 

Telecommunciatlons  Company  of  Iran. 

Ministry  of  Telecommunicatk>ns. 

Telecom  Eireann. 

Bezeq. 

Telecom  Italia. 

Cable  &  Wireless  Jamak:a. 

KODI. 

Nippon  Telegraph  &  Telephone  Corporation  (NTT). 

Jordan  Telecommunicatkwis  Corporation  (JTC). 

Kazakhtelecom. 

Telkom  Kenya  Limited. 

Telecom  Sendees  Kiribati  Limited. 

Korea  Telecom. 

Pycompute  Pyongyang. 

Ministry  of  Communications. 

Kyrgyztelecom. 

Enterprise  of  Telecommunrcations  LMo  (ETL). 

Lao  Shinawatra  Telecom  Company. 

Lattelekom. 

Ministry  of  Posts  and  Telecommunications.  ' 

Lesottio  Telecommunications  Corporation  (LTC). 

Liberia  Telecommunicatk>ns  Corporation. 

General  Post  and  Telecommunications  Company  (GPTC). 

Swiss  Telecom  PTT. 

Lietuvos  Telekom. 

LuxemtxHjrg  PTT. 

Makedonski  Telecom  (MT). 

Telecom  Malagasy  (TELMA). 

Malawi  Posts  and  Telecommunicatk>ns  Corporation  (MPTC). 

Telecom  Malaysia. 

DHIRAAGU. 

Societe  des  Telecommunications  du  Mali  (SOTELMA). 

Telemalta  Corporation. 

National  Telecommunications  Authority. 

Office  des  Postes  et  des  Telecommunications  (OPT). 

Mauritius  Telecom  Limited. 

France  Telecom. 

Telefonos  de  Mexico  (TelMex). 

FSM  Telecommunications. 

Moldtelecom. 

France  Telecom. 

Mongolia  Telecommunications  Company. 

Maroc  Telecom. 

Telecomunica9oes  de  Mozambique. 

Telecom  Namibia. 

Nauru  Telcom. 

Nepal  Telecommunications  Corporatbn. 

KPN  Telecom  N.V. 

Antelecom  N.V. 

Telecom  Corporatwn  of  New  Zealand  Ltd.  (TCNZ) 

Enitel. 

Societe  nigerinne  des  telecommunications  (SONITEL). 

Nigerian  Telecomunications  Limited. 

Telenor  AS. 

General  Telecommunications  Organization  (GTO). 

Pakistan  Telecommunications. 

Palau  National  Communications  Corporatk>n  (PNCC). 

Palestine  Telecommunicatkxis  Company  P.L.C.  (PALTEL) 

INTEL. 

Post  &  Telecommunications  Corporation. 

Antelco. 

Telefonica  del  Peru. 

Philippines  Long  Distance  Telephone  Company  (PLDT). 

Telekomunikacja  Polska  S.A. 

Portugal  Telecom  S.A. 
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Destination  market 


Qatar  : 

Reunion 

Romania  „ 

Russia 

Rwanda  

St.  Kitts  and  Nevis  

St.  Lucia  

St.  Vincent  and  ttie  Grenadines 

San  MariTK) ^ 

Sao  Tome  &  Principe 

Saudi  Arabia 

Senegal  

Sert>ia  and  Montenegro  

Seychelles 

Sierra  Leone , 

Singapore  

Slovakia 

Slovenia 

Solomon  Islands 

Somalia  

Soutti  Africa 

Spain  i 

Sri  Lanka 

Sudan  

Suriname  

Swaziland  

Sweden  

Switzerland 

Syria 

Taiwan 

Tajikistan  , 

Tanzania 

Thailand 

Togo  

Trinidad  and  Totiago 

Tunisia  , 

Turkey  

Turkmenistan 

Tuvalu 

Uganda  

Ukraine 

United  Arab  Emirates 

United  Kingdom 

Uruguay 

Uzbekistan 

Vanuatu  .• 

Venezuela  

Vietnam  

Western  Samoa 

Yemen  

Zambia  ; 

Zimbabwe 


Dominant  operators 


Qatar  Publk:  Tetecomnumkations  Corporatkw. 

France  Telecom. 

Romteiecom. 

Rostelecom. 

Rwandatel  S.A.  (RWANDATEL). 

Cat>le  &  Wireless. 

Cable  &  Wireless. 

Cable  &  Wireless. 

Telecom  Italia. 

Companhia  Santomense  de  Telecomunk^apoes,  s.a.r.l.  (GST). 

Saudi  Telecommunicatk)ns  Company. 

Societe  Nationale  des  Telecommunications  du  Senegal  (SONATEL). 

SertJija  Telecom. 

Cable  &  Wireless  (Seychelles)  Ud. 

Sien-a  Leone  Telecommunk^tions  Company  (SIERRATEL). 

Singapore  Telecom. 

Slovak  Telecom  (ST). 

Telekom  Slovenije  (TS). 

Solomon  Telekom  Company. 

Ministry  of  Posts  and  Teiecomrftunicafions. 

Tefkom  SA  Limited. 

Teleforuca. 

Sri  Lanka  Telecom. 

Sudan  Telecommunications  Company  Ltd.  (Sudatel). 

Telesur. 

Swaziland  Posts  and  Telecommunications  Corporation  (SPTC). 

teliaSonera. 

Swisscomm. 

Syrian  Tetecommunnaikms  Establishment  (STE). 

Chunghwa  Telecom. 

Tajiktelecom. 

Tanzania  Telecommunications  Corporatkin  Limited  (TTCL). 

Communicatk)ns  Authority  of  Thailand  (CAT). 

Societe  des  Telecommunrcations  du  Togo  (TOGO  TELECOM). 

Telecom  Services  of  Trinidad  ano"^  Tobago. 

Tunisie  Telecom. 

Turk  Teiekomunikasyon  A.S. 

Turkmentelecom. 

Ministry  of  Labor,  Works  and  Communkatk)ns. 

Uganda  Telecommunications  Limited  (UTC). 

Ukrtelecom. 

The  Emirates  TelecommunicatkKis  Corp.  Ltd.  (Etisalat). 

British  Telecom. 

Administracion  Nacional  de  Telecomunicationes. 

Halqaro  Telecom. 

Vanuatu  Telecom. 

Compagia  Anonima  Nacional  Telifonos  de  Venezuela. 

Viet  Nam  Post  and  Telecommunications  Corporation  (VNPT). 

Postal  aruj  Telecommunk:ations  Department. 

Yemen  Intemational  Telecommunications  Company  (TELEYEMEN). 

Zambia  Telecommunk:atk)ns  Company  Limited  (Zamtel). 

Posts  and  Telecommurucations  Corporation  (PTC). 


Additional  Carriers  Included  on  This 
List 

All  incumbent  local  exchange  carriers 
i  ^  the  destination  markets  above. 

All  carriers  that  control,  are 
oontrolled  by,  or  are  under  common 
cxintrol  with,  a  carrier  listed  above  in 
the  particular  destination  market. 

Federal  Communications  Commission. 
James  Ball, 

Chief,  Policy  Division,  Intemational  Bureau. 
[FR  Doc.  03-17245  Filed  7-8-03;  8:45  am) 
BfUING  CODE  6712-01-P 


FEDERAL  MARITiyE  COMMISSION 

Notice  of  AgreementCs)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement{s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission*,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 


Agreement  No.:  011523-003. 

Title:  WWL/HUAL  Space  Charter 
Agreement 

Parties:  Wallenius  Wilhelmsen  Lines 
AS,  HUAL  AS. 

Synopsis:  The  agreement  deletes 
Article  5.5,  which  gives  the  parties  the 
authority  to  voluntarily  agree  on  rates, 
rules,  and  conditions  of  their  respective 
services. 

Agreement  No.:  011689-005. 

Title:  Zim/CSCJ.  Space  Charter 
Agreement. 

Parties:  Zim  Israel  Navigation 
Company,  Ltd.  ("Zim"),  C^ina  Shipping 
Container  Lines  Co.,  Ltd.  ("CSCL"). 
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Synopsis:  The  amendment  deletes  a 
vessel  string  from  the  agreement  and 
revises  CSCL's  allocation  on  Zim's  ZCS 
service  and  Zim's  allocation  on  CSCL's 
AAS  service. 

Agreement  No.:  200813-002. 

Title:  Broward/Universal  Marine 
Terminal  Agreement. 

Parties:  Broward  Coimty  (Florida), 
Universal  Maritime  Service  Corporation. 

Synopsis:  The  amendment  reflects  a 
change  of  party  through  assignation  and 
a  change  in  demise.  The  agreement  nms 
through  September  28,  2013. 

Dated:  July  3,  2003. 

By  order  of  the  Federal  Maritime 
Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

IFR  Doc.  03-17399  Filed  7-8-03;  8:45  am) 

BHJJNG  CODE  «73O-01-P 
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FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Meeting 
Notice 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 

TIME  AND  DATE:  2:30  p.m.,  Friday,  July 
11,2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building.  20th  Street 
entrance  between  Constitution  Avenue 
and  C  Streets  NW.,  Washington,  DC 
20551. 

STATUS:  Open. 

We  ask  that  you  notify  us  in  advance 
if  you  plan  to  attend  the  open  meeting 
and  provide  your  name,  date  of  birth, 
and  social  security  number  (SSN)  or 
passport  number.  You  may  provide  this 
information  by  calling  (202)  452-2474 
or  you  may  register  on-line.  You  may 
pre-register  imtil  close  of  business  July 
10,  2003.  You  also  will  be  asked  to 
provide  identifying  information, 
including  a  photo  ID,  before  being 
admitted  to  the  Board  meeting.  The 
Public  Affairs  Office  must  approve  the 
use  of  cameras;  please  call  (202)  452- 
2955  for  further  information.  Privacy 
Act  Notice:  Providing  the  information 
requested  is  voluntary;  however,  failiue 
to  provide  your  name,  date  of  birth,  and 
social  security  niunber  or  passport 
number  may  result  in  denial  of  entry  to 
the  Federal  Reserve  Board.  This 
information  is  solicited  pursuant  to 
Sections  10  and  11  of  the  Federal 
Reserve  Act  and  will  be  used  to 
facilitate  a  search  of  law  enforcement 
databases  to  confirm  that  no  threat  is 
posed  to  Board  employees  or  property. 
It  may  be  disclosed  to  other  persons  to 
evaluate  a  potential  threat.  The 


information  also  may  be  provided  to  law 
enforcement  agencies,  courts  and  others, 
but  only  to  the  extent  necessary  to 
investigate  or  prosecute  a  violation  of 
law. 

MATTERS  TO  BE  CONSIDERED: 

Discussion  Agenda: 

1:  Capital  proposals  related  to  the  new 
Basel  accord. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office  and  copies 
may  be  ordered  for  $6  per  cassette  by  calling 
202-452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington.  DC 
20551. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michelle  A.  Smith.  Assistant  to  the 
Board;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202^52-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
elecfronic  announcement.  (The  Web  site 
also  includes  procediual  and  other 
information  about  the  open  meeting.) 

Dated:  July  3,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
(PR  Doc.  03-17423  Filed  7-3-03;  4:22  pmj 

BILUNG  CODE  6210-01-P        t 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-51-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  Automated 
Management  Information  System  (MIS) 
for  Diabetes  Control  Programs  (OMB 


Control  No.  0920-0479)— Extension- 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP).  Centers  for  Disease  Control 
and  Prevention  (CDC).  CDC  has 
implemented  a  Management 
Information  System  (MIS)  and  federally 
sponsored  data  collection  requirement 
from  all  CDC  funded  diabetes  control 
programs.  Diabetes  is  the  sixth  leading 
cause  of  death  in  the  United  States 
contributing  to  more  than  200,000 
deaths  each  year.  An  estimated  11.1 
million  people  in  the  United  States  have 
been  diagnosed  with  diabetes  and  an 
estimated  5.9  million  people  have 
undiagnosed  diabetes.  CDC's  Division  of 
Diabetes  Translation  (DDT)  provides 
funding  to  health  departments  of  States 
and  territories  to  develop,  implement, 
and  evaluate  systems-based  Diabetes 
Control  Programs  (DCPs).  DCPs  are 
population-based,  public  health 
programs  that  design,  implement  and 
evaluate  public  health  prevention  and 
control  strategies  that  improve  access  to 
and  quality  of  care  for  all,  and  reach 
communities  most  impacted  by  the 
burden  of  diabetes  (e.g..  racial/ethnic 
populations,  the  elderly,  rural  dwellers 
and  the  economically  disadvantaged). 
Support  for  these  programs  is  a 
cornerstone  of  the  DDT's  strategy  for 
reducing  the  burden  of  diabetes 
throughout  the  nation.  The  Diabetes 
Control  Program  is  authorized  imder 
sections  301  and  317(k)  of  the  Public 
Health  Service  Act  (42  U.S.C.  241  and 
247b(k)). 

In  accordance  with  the  original  OMB 
approval  (July  20,  20l)2),  this  extension 
will  continue  to  expand  and  enhance 
the  technical  reporting  capacity  of  the 
MIS.  The  MIS  is  a  web-based,  password 
access  protected  repository/technical 
reporting  system  that  replaced  an 
archaic  paper  reporting  system.  The  MIS 
allows  the  accurate,  uniform,  and 
complete  collection  of  diabetes  program 
progress  information  using  the  Internet. 
The  MIS  has  improved  upon  the  old 
data  collection  system  by: 

•  Improving  accountability; 

•  Shortening  the  information  cycle; 

•  Eliminating  non-standard  reporting; 

•  Minimizing  unnecessary 
duplication  of  data  collection  and  entry; 

•  Reducing  the  reporting  burden  on 
small  state  organizations; 

•  Using  plain,  coherent,  and 
imambiguous  terminology  that  is 
understandable  to  respondents; 

•  Implementing  a  consistent  system 
for  progress  reporting  and  record 
keeping  processes; 

•  Identifying  the  retention  periods  for 
record  keeping  requirements; 
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•  Utilizing  modem  information 
tBchnology  for  data  collection  and 
transfer; 

•  Significantly  reducing  the  amount 
of  paper  reports  that  diabetes  control 
programs  are  required  to  submit. 

The  MIS  has  eulowed  CDC  to  more 
rapidly  respond  to  outside  inquiries 
concerning  a  specific  diabetes  control 
activity  occurring  in  the  state  diabetes 
control  programs.  The  data  collection 
requirement  has  formalized  the  format 
and  contents  of  diabetes  data  reported 


from  the  DCPs  and  provides  an 
electronic  means  for  efficient  collection 
and  transmission  to  the  CDC 
headquarters. 

The  MIS  has  facilitated  the  staffs 
ability  at  CDC  to  fulfill  its  obligations 
imder  the  cooperative  agreements;  to; 
monitor,  evaluate,  and  compare 
individual  programs;  and  to  assess  and 
report  aggregate  information  regarding 
the  overall  effectiveness  of  the  DCP 
program.  It  has  also  supported  DDT's 
broader  mission  of  reducing  the  burden 


of  diabetes  by  enabling  DDT  staff  to 
more  effectively  identify  the  strengths 
and  weaknesses  of  individual  DCPs  and 
to  disseminate  information  related  to 
successful  public  health  interventions 
implemented  by  these  organizations  to 
prevent  and  control  diabetes. 
Implementation  of  the  MIS  has  provided 
for  efficient  collection  of  state-level 
diabetes  program  data.  The  annual 
bimien  for  this  data  collection  is  236 
hours. 


II 


Respondents 


State  Program  Control  Officers 


No.  of 
respondents 


I  bat 


ated:  July  2,  2003. 

Thomas  A.  Bartenfield, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17302  Filed  7-8-03;  8:45  am] 

BIUJNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  ^ 

[30Day-53-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC.  Desk  Officer,  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building,  Room  10235. 
Washington.  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 


Proposed  Project:  Aggregate  Reports 
for  Tuberculosis  Program  Evaluation 
(OMB  No.  0920-0457}— Reinstatement 
without  change — National  Center  for 
HIV.  3TD,  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC).  CDC  is 
requesting  OMB  approval  to  reinstate 
without  change  the  Aggregate  Reports 
for  Tuberculosis  Program  Evaluation. 
This  request  is  for  a  three-year  extension 
of  clearance.  There  are  no  revisions  to 
the  report  forms,  data  definitions,  or 
reporting  instructions. 

To  ensure  the  elimination  of 
tuberculosis  in  the  United  States,  key 
program  activities,  such  as  finding 
tuberculosis  infections  in  recent 
contacts  of  cases  and  in  other  persons 
likely  to  be  infected  and  providing 
therapy  for  latent  tuberculosis  infection, 
must  be  monitored.  In  2000,  CDC 
implemented  two  program  evaluation 
reports  for  ailnual  submission: 
Aggregate  report  of  follow-up  for 
contacts  of  tuberculosis,  and  Aggregate 
report  of  screening  and  preventive 
therapy  for  tuberculosis  infection  (OMB 
No.  0920-0457).  The  respondents  for 
these  reports  are  the  68  state  and  local 
tuberculosis  control  programs  receiving 
federal  cooperative  agreement  funding 
through  DTOE.  These  reports  replaced 
two,  twice-yearly  program  management 


Respondents 


State  &  Local  TB  Control  Programs 
State  &  Local  TB  Control  Programs 


59 


^Jo.  of  re- 
sponses/ 
respondent 


1 


Average  bur- 

derVresponse 

(in  hours) 


reports  in  the  Tuberculosis  Statistics 
and  Program  Evaluation  Activity  (OMB 
0920-0026):  Contact  Follow-up  (CDC 
72.16)  and  Completion  of  Preventive 
Therapy  (CDC  72.21).  The  replacement 
reports  emphasized  treatment  outcomes, 
high-priority  target  populations 
vulnerable  to  tuberculosis,  and 
programmed  electronic  report  entry  and 
submission  through  the  Tuberculosis 
Information  Management  System 
(TIMS). 

No  other  Federal  agency  collects  this 
type  of  national  TB  data,  and  the 
Aggregate  report  of  follow-up  for    - 
contacts  of  tuberculosis,  and  Aggregate 
report  of  screening  and  preventive 
therapy  for  tuberculosis  infection  are 
the  only  data  source  about  latent 
tuberculosis  infection  for  monitoring 
national  progress  toward  tuberculosis 
elimination. 

In  addition  to  providing  ongoing 
assistance  about  the  preparation  and 
utilization  of  these  reports  at  the  local 
and  state  levels  of  public  health 
jurisdiction,  CDC  held  three  national 
training  workshops  about  the  reports 
and  will  convene  additional  workshops 
when  requested  by  the  respondents. 
CDC  also  provides  respondents  with 
technical  support  for  the  TIMS  software. 
The  annual  burden  for  this  data 
collection  is  204  hours. 


Number  of 
respondents 


68 
68 


Number  of 
responses/ 
respondent 


Avg.  bur- 
den/re- 
sponse (in 
hours) 


90/60 
90/60 
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Dated:  July  2.  2003.  ^ 

Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17303  Filed  7-8-03;  8:45  am] 
BILLING  CODE  4163-18-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03118] 

Cooperative  Agreement  for  ttie 
Development  and  Evaluation  of 
Medical  Laboratory  Quality  Indicators 
and  the  Monitoring  of  Voluntary 
Practice  Guidelines  as  a  Model;  Notice 
of  Availability  of  Funds 

Application  Deadline:  August  8,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  317(k)(2)  of  the  Public  Health 
Service  Act.  42  U.S.C.  247b(k)(2),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement  for  a 
program  to  develop  and  evaluate 
appropriate  medical  laboratory  quality 
indicators  and  to  evaluate  the 
implementation  of  voluntary  laboratory 
practice  guidelines.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Access  to  Quality  Health 
Services. 

The  purpose  of  the  program  is 
twofold: 

(1)  Collaborate  with  a  broad  spectrum 
of  laboratories  (e.g.,  hospital,  public 
health,  doctor's  office,  and  local  clinic), 
care  providers  and  payers,  and  public 
health  to  develop  and  evaluate 
appropriate  laboratory  quality  indicators 
and  to  develop  a  plan  for  collection  and 
monitoring  of  the  indicators. 

(2)  Recently  collected  data  show  that 
a  significant  number  of  laboratories  do 
not  follow  professional  practice 
guidelines  in  the  areas  of  antimicrobial 
susceptibility  testing  and  coagulation. 
The  cooperative  agreement  recipient 
will  further  evaluate  implementation -of 
voluntary  practice  guidelines  and  assess 
the  barriers  to  their  implementation. 
This  activity  may  be  considered  a 
subcomponent  of  the  first  activity  and 
serve  as  a  model  for  some  of  the  quality 
indicators. 


Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  the  Public  Health 
Practice  Program  Office:  Increase  the 
number  of  frontline  public  health 
workers  at  the  state  and  local  level  that 
are  competent  and  prepared  to  respond 
to  bioterrorism,  other  infectious  disease 
outbreaks,  and  other  public  health 
threats  and  emergencies,  and  prepare 
frontline  state  and  local  health 
departments  and  laboratories  to  respond 
to  current  and  emerging  public  health 
threats. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by: 

•  Public  nonprofit  organizations. 

•  Private  nonprofit  organizations. 

•  Faith-based  orcanizations. 

•  State  and  localgovemments  or  their 
bona  fide  agents  (this  includes  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands, 
American  Samoa.  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau). 

Applications  bom  the  above  entities 
are  being  solicited  because  they 
represent  organizations  that  have 
sufficient  background,  experience,  and 
current  knowledge  of  laboratory  testing. 
These  entities  include  institutions  or 
organizations  with  knowledge  and 
experience  in  public  health  and  medical 
laboratory  testing  who  are  also 
knowledgeable  about  current  regulatory 
and  voluntary  laboratory  standards, 
quality  assiu^nce,  the  use  of  quality 
indicators  to  measure  performance  and 
to  identify  areas  in  laboratory  testing 
that  are  error-prone,  and  who  can 
evaluate  these  findings  in  the  broader 
context  of  the  impact  on  patient  health 
and  safety.  In  addition,  these  entities 
will  be  able  to  collaborate  and  work 
with  existing  laboratory  and  health  care 
networks,  professional  organizations, 
and  others  in  the  field  of  laboratory 
medicine  to  collect  data  and 
information  on  laboratory  quality  issues 
and  implementation  of  laboratory 
standards. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds:  Approximately 
$125,000  is  available  in  FY  2003  to  fund 
one  award  ranging  from  $100,000  to 
$150,000.  It  is  expected  that  the  award 
will  begin  on  or  about  September  15, 


2003  and  the  project  period  will  consist 
of  one  12-month  budget  period.  Funding 
estimates  may  change. 

Recipient  Financial  Participation:  No 
matching  funds  are  required  for  this 
program. 

Funding  Preferences:  Preference  may 
be  given  to  a  State  health  department 
clinical  laboratory  quality  assurance  or 
evaluation  program  or  other 
organization  with  existing  laboratory 
networks  (data  collection  networks 
comprised  of  clinical  and  public  health 
laboratories  that  periodically  monitor 
and  report  on  issues  related  to  the 
delivOTy  of  laboratory  medicine  and 
quality  assurance  programs  associated 
with  them). 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1.  Recipient  Activities: 

a.  Provide  leadership  in  developing 
and  evaluating  laboratory  quality 
indicators  in  collaboration  with 
representatives  from  laboratories,  care 
providers,  pavers,  and  public  health. 

b.  Provicie  leadership  in  the 
development  of  an  implementation  plan 
for  the  use  of  quality  indicators  to 
collect  and  monitor  data  from  a  broad 
spectrum  of  laboratories  {e.g..  hospitals, 
public  health  sites,  doctors'  offices  and 
local  clinics). 

c.  Test  the  plan  developed  in  (b) 
above  by  collecting  indicator 
measurement  data  from  laboratories. 

d.  Evaluate  the  implementation  of 
selected  voluntary  laboratory  practice 
guidelines  and  identify  and  assess 
barriers  to  guideline  implementation  in 
various  types  of  laboratories. 

e.  Collect,  enter,  analyze,  and 
summarize  the  data  in  a  manner  that  is 
statistically  valid  and,  whenever 
necessary,  ensures  participant 
confidentiality. 

f.  Distribute  reports  to  participants  for 
self-evaluation  and  improvement,  and 
make  information  available  to  other 
laboratories  nationwide,  as  appropriate. 

g.  Develop  recommendations  for 
potential  mechanisms  to  overcome 
barriers  and  improve  the 
implementation  of  quality  indicators 
and  voluntary  laboratory  practice 
guidelines. 

h.  Prepare  manuscripts  for  peer- 
review  publications. 
2.  CDC  Activities: 

a.  Assist  in  identifying  quality 
indicators  and  voluntary  laboratory 
practice  guidelines  for  evaluation. 

b.  Facilitate  collaboration  with 
external  partners  who  volunteer  to  work 
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with  the  recipient  and  CDC  in 
developing  laboratory  quality  indicators 
and  identifying  practice  guidelines. 

c.  If  requested,  assist  in  the 
development  of  an  implementation  plan 
for  the  use  of  the  quality  indicators. 

d.  If  requested,  provide  technical 
assistance  with  the  development  of  data 
collection  instruments. 

e.  Collaborate  in  analyzing  the  data 
and  information  collected  and  in 
preparing  written  sununaries. 

f.  Work  with  the  recipient  to  identify 
barriers  to  using  laboratory  practice 
guidelines  and  to  develop 
recommendations  for  potential 
mechanisms  to  overcome  these  barriers. 

g.  Assist  in  the  preparation  of 
manuscripts  for  peer-reviewed 
publications. 

F.  Content 

Applications:  The  Program 
Announcement  title  and  number  must 
appear  in  the  application.  Use  the 
information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  20  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins  and 
unreduced  12-point  font,  and  on  8.5"  x 

11"  paper. 
I  The  narrative  should  consist  of  goals 
ad  objectives,  a  plan  of  operation, 
project  management  and  staffing,  an 
evaluation  plan,  and  proposed  budget 
for  carrying  out  the  recipient  activities 
in  light  of  the  evaluation  criteria  as 
described  below. 

G.  Submission  and  Deadline 

Application  Forms:  Submit  the  signed 
original  and  two  copies  of  [PHS  5161- 
1  (0MB  Number  0920-0428)].  Forms  are 
available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can      • 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address: 
The  application  must  be  received  by  4 
p.m.  Eastern  Time  August  8,  2003. 
Submit  the  application  to:  Technical 
Information  Management-PA#03118, 
GDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 


Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of 
Application  Receipt:  A  postcard  will  be 
mailed  by  PGO-TIM,  notifying  you  that 
CDC  has  received  your  application. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  4  p.m.  Eastern 
Time  on  the  deadline  date.  Any 
applicanf  who  sends  their  application 
by  the  United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  doounfentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  v«ll  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application:  Applicants  are  required 
to  provide  measures  of  effectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  annoiucement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Plan  of  Operation  (30  Points): 

a.  The  extent  to  which  the  applicant 
describes  the  steps  to  be  taken  in  the 
planning  and  implementation  of  the 
proposed  cooperative  agreement. 

b.  The  extent  to  which  the  applicant 
describes  the  methods  to  be  used  to 
carry  out  the  responsibilities  of  the 
proposed  cooperative  agreement, 
including  the  ability  to  provide  the 
representative  participants  in  the 
laboratory  groups  with  which  they  will 
collaborate. 

2.  Project  Management  and  Staffing 
(30  Points): 

a.  The  extent  to  which  the  applicant 
describes  their  ability  to  provide  staff, 
knowledge,  expertise,  and  other 
resources  required  to  perform  the 
responsibilities  in  this  project. 


b.  The  extent  to  which  the  applicant 
describes  their  qualifications,  time 
allocations  of  key  personnel  to  be 
assigned  to  this  project,  facilities  and 
equipment,  and  other  resources 
available  for  performance  of  this  project. 

3.  Goals  and  Objectives  (20  Points): 

a.  The  extent  to  which  the  applicant 
describes  its  understanding  of  the 
objectives  of  this  project,  the  relevance 
of  its  proposal  to  the  stated  objectives, 
and  any  unique  characteristics  of 
populations  to  be  studied.     . 

b.  The  extent  to  which  the  appUcant's 
goals  and  objectives  are  time-phased, 
measurable,  specific,  and  achievable. 

4.  Evaluation  Plan  (20  Points): 
The  extent  to  which  the  applicant 

describes  their  schedule  for 
accomplishing  the  activities  to  be 
carried  out  in  this  project  and  methods 
for  evaluating  the  accomplishments. 

5.  Proposed  Budget  (reviewed  but  not 
scored):  The  extent  to  which  the 
proposed  budget  is  reasonable,  clearly 
justified,  and  consistent  with  the 
intended  use  of  funds. 

6.  Performance  Goals  (reviewed  but 
not  scored):  The  extent  to  which  the 
application  is  consistent  with  the 
performance  goals  stated  in  the  piupose 
section  of  this  announcement. 

Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  Part  46  for  the  protection  of  human 
subjects?  Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 

I.  Other  Requirements 

Technical  Reporting  Requirements: 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  Semiannual  progress  reports,  which 
will  serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 
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Additional  Requirements:  The 
following  additional  requirements  are 
applicable  to  this  program.  For  a 
complete  description  of  each,  see 
Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
web  site. 

AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 
Executive  Order  12372  does  not  apply 
to  this  program. 

).  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  foimd  on  the 
CDC  web  site,  Internet  address:  http:// 
HTviv.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
annoimcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Deborah  Workman, 
Contract  Specialist,  CDC  Procurement 
and  Grants  Office,  2920  Brandywine 
Road,  Atlanta,  GA  30341-4146, 
Telephone:  (770)  488-2085,  E-mail 
address:  atl7@cdc.gov. 

For  program  technical  assistance, 
contact:  Devery  Howerton,  Ph.D.,  Chief, 
Laboratory  Practice  Evaluation  and 
Genomics  Branch,  Division  of 
Laboratory  Systems,  CDC  Public  Health 
Practice  Program  Office,  4770  Buford 
Highway,  NE.,  Mailstop  G-23,  Atlanta, 
GA  30341-3717.  Telephone:  (770)  488- 
8126,  E-mail:  dhowerton@cdc.gov. 

Dated:  July  1,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(PR  Doc.  03-17308  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03119] 

Enhancing  Testing  Practices  In  the 
Clinical  laboratory  by  Developing 
Specific  Training  Activities  for  Medical 
Technologists,  Medical  Laboratory 
Technicians,  and  Pathologists;  l4otice 
of  Availability  of  Funds 

Application  Deadline:  August  8.  2003. 


A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  317(k)(2)  of  the  Public  Health 
Service  Act,  42  U.S.C.  247b(kj(2),  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  tfie 
availability  of  fiscal  year  FY  2003  funds 
for  a  cooperative  agreement  program  for 
Enhancing  Testing  Practices  in  the 
Clinical  Laboratory  by  Developing 
Specific  Training  Activities  for  Medical 
Teclinologists  (MT),  Medical  Laboratory 
Technicians  (MLT),  and  Pathologists. 
This  program  addresses  the  "Healthy 
People  2010"  focus  areas  of:  Access  to 
Quality  Health  Services,  and  Public 
Health  Infrastructiare. 

The  purpose  of  the  program  is  to 
enhance  laboratory  testing  practices  and 
the  quality  of  laboratory  testing  in  the 
United  States.  These  enhancements  in 
testing  practices  and  the  quality  of 
laboratory  testing  will  be  related  to  areas 
of  public  health  significance  such  as, 
antimicrobial  susceptibility  testing, 
human  immunodeficiency  virus  (HIV) 
rapid  testing,  testing  for  genetic 
disorders,  chemical  terrorism  events, 
other  diseases  of  public  health 
importance,  and  the  regulations,  (i.e., 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLIA))  governing 
laboratory  testing.  In  addition  to 
enhancing  the  quality  of  laboratory 
testing,  the  cooperative  agreement  will 
also  evaluate  the  training  received  by 
laboratory  MTs,  MLTs,  and  pathologists 
to  ensure  appropriate  ti-aining  efforts  are 
being  developed  and  targeted  effectively 
to  the  work  force  of  laboratorians 
located  in  clinic^  laboratories  across 
the  United  States. 

Measiu-able  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  Public  Health  Practice  Program 
Office:  "Increase  the  number  of  frontline 
public  health  workers  at  the  state  and 
local  level  that  are  competent  and 
prepared  to  respond  to  bioterrorism, 
other  infectious  disease  outbreaks,  and 
other  public  health  threats  and 
emergencies  and  prepare  frontiine  state 
and  local  health  departments  and 
laboratories  to  respond  to  ciurent  and 
emerging  public  health  threats. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by: 

•  Public  nonprofit  organizations. 

•  Private  nonprofit  organizations. 

•  Faith-based  cHrganizations. 
Applications  from  the  above 

referenced  entities  are  being  solicited 


because  they  represent  organizations 
that  have  sufficient  backgroxmd, 
experience,  and  current  knowledge  of 
testing  in  the  nation's  clinical 
laboratories,  already  have  in  place  an 
established  training  system  for 
laboratorians  that  will  reach 
laboratorians  across  the  nation,  have  an 
established  network  of  laboratories  that 
provide  unique  opportunities  for 
continued  learning  to  constituents  in  all 
50  states,  have  an  established  training 
system  to  enhance  laboratory 
infrastructiire  with  regard  to  testing, 
identifying,  and  reporting  potential 
disease  threats,  and  have  a  broad 
outreach  to  the  medical  laboratory 
professionals.  These  organizations  are 
being  solicited  because  they  have  a 
variety  of  established  methods  for 
delivery  of  laboratory  training  even  in 
remote  areas. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $150,000  is  available 
in  FY  2003  to  fund  approximately  one 
award.  It  is  expected  that  the  award  will 
be  $150,000,  ranging  from  $125,000  to 
$175,000.  It  is  expected  that  the  award 
will  begin  on  or  about  September  15, 
2003  and  will  be  made  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  three  budget  years.  Funding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

Funding  Preferences 

Preference  may  be  given  to 
organizations  having  established 
medical  laboratory  training  systems  that 
offer  a  variety  of  methods  to  conduct 
training  related  to  a  large  variety  of 
subject  matter,  consistent  with  those 
disease  threats  of  public  health 
significance,  and  Uiat  would  have  a 
broad  outreach  to  the  medical  laboratory 
community  that  would  provide  an  end 
result  of  enhancing  laboratory 
infrastructiu^. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
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will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1.  Recipient  Activities 

a.  Provide  leadership  in  evaluating 
the  knowledge  of  clinical  laboratory 
professionals  regarding  antimicrobial 
susceptibility  testing. 

b.  Develop  an  evaluation  protocol  to 
determine  gaps  in  knowledge  associated 
with  susceptibility  testing. 

c.  Determine  if  laboratory 
professionals  imderstand  why 
susceptibility  testing  is  necessary  and 
the  implications  associated  with  not 
performing  this  type  of  testing.  Develop 
training  and  education  programs  and 
related  materials  based  on  up-to-date 
laboratory  procedures. 

d.  Implement  training  and  education 
programs  to  resolve  the  knowledge  gaps 
and  apply  evaluation  model  to  ensure 
laboratory  professionals  have  received 
appropriate  training,  knowledge  gaps 
are  resolved,  and  that  knowledge  is 
retained  over  a  specific  time  period. 

e.  Provide  leadership  in  developing, 
implementing,  and  evaluating  training 
and  education  programs  associated  with 
HIV  Rapid  Testing. 

f.  Determine  if  laboratory 
professionals  know  how  to  perform  HIV 
rapid  testing,  what  algorithm  should  be 
applied  to  results  obtained  firom  rapid 
testing,  i.e.,  how  does  HIV  Rapid  Testing 
affect  the  current  testing  algorithm  in 
the  United  States,  as  well  as,  how  rapid 
testing  performed  in  the  international 
laboratory  may  affect  rapid  testing  in  the 
United  States. 

g.  Provide  leadership  in  developing, 
implementing,  and  evaluating  training 
and  education  programs  associated  with 
performing  tests  to  detect  chemical 
terrorism  events.  Recipient  would 
determine  among  the  clinical  laboratory 
professionals,  how  many  professionals 
are  knowledgeable  in  detecting 
chemical  terrorism  agents  and,  even  if 
knowledgeable,  does  their  laboratory 
have  the  capacity  to  perform  testing. 

h.  Evaluate  the  knowledge  of 
laboratory  professionals  concerning 
their  understanding  of  DNA  testing  and 
the  relationship  to  identification  of 
genetic  disorders. 

i.  Develop  and  implement  training 
programs  for  laboratory  professionals  to 
increase  the  awareness  of  genetics 
testing  in  their  laboratory  and  how  the 
testing  results  assist  the  clinician  in  the 
diagnosis  of  genetic  disorders  in  their 
patient,  i.e.,  inherited  or  mutated 
disorders. 

j.  Provide  leadership  in  developing, 
implementing,  and  evaluating  training 
and  education  programs  related  to  CLIA. 


Ensure  that  laboratory  professionals 
have  received  adequate  information  and 
are  aware  of  the  impact  of  CLIA 
regidations  on  the  day-to-day  operation 
of  their  laboratory. 

k.  Access  information  obtained  &t)m 
the  CDC  sponsored  Quality  Institute 
Conference  to  develop  strategies  that 
can  be  used  to  improve  quality 
assiurance  activities,  use  of  quality 
control  materials,  recognition  of  where 
most  testing  errors  may  be  occiuring, 
and  issues  related  to  point  of  care 
testing.  It  may  be  necessary  for  the 
recipient  to  form  focus  groups  of  experts 
to  discuss  the  information  firom  the 
conference  associated  with  these  issues 
to  determine  possible  future 
recommendations.  This  may  include 
developing  a  set  of  indicators  for  quality 
laboratory  testing  and  testing  services 
against  which  changes  in  the  safety, 
effectiveness,  timeliness,  and  adequacy 
of  service  can  be  measured. 

2.  CDC  Activities 

a.  If  requested,  senior  staff  v«ll 
provide  consultation  and  technical 
assistance  in  the  planning, 
implementation,  and  evaluation,  of 
program  activities. 

b.  Senior  staff  will  provide  the  most 
up  to  date  scientific  information  related 
to  antimicrobial  susceptibility  testing 
that  would  assist  grantee  in  developing 
the  appropriate  training  and  education 
programs. 

c.  Senior  staff  will  provide 
consultation  and  technical  assistance 
related  to  HIV  Rapid  Testing  and  any 
published  reports  or  other  scientific 
information  related  to  rapid  testing  that 
would  assist  grantee  in  understanding 
the  possible  impact  of  rapid  testing  in 
the  United  States,  and  how  rapid  testing 
has  been  performed  in  international 
laboratories. 

d.  Senior  staff  in  the  division  would 
provide  any  up  to  date  genetics  testing 
information,  use  of  genetics  quality 
assurance  materials,  or  other 
information  grantee  would  find  useful 
in  developing  training  and  education 
programs  related  to  genetics  testing. 

e.  Senior  divisional  staff  would  assist 
the  grantee  in  collaborating  with  other 
organizations,  other  CDC  staff,  and 
obtaining  useful  information  regarding 
testing  for  chemical  terrorism  agents 
that  could  be  useful  in  developing, 
implementing,  and  evaluating  training 
and  education  programs  for  chemical 
terrorism  agent  testing. 

f.  Provide  ciurent  information  and 
experienced  senior  staff  that  could  assist 
grantee  in  preparing  training  and 
education  programs  concerning  CLIA 
regulations  and  the  impact  on  laboratory 
testing. 


g.  Provide  information  from  the  CDC 
sponsored  Quality  Institute  Conference. 
Senior  staff  would  assist  grantee  in 
establishing  any  expert  focUs  groups 
from  whom  strategies  and 
recommendations  could  be  developed, 
e.g.,  assistance  might  be  related  to 
helping  establish  collaborations  with 
world  expert  scientists  who  may 
participate  on  focus  group  panels. 

F.  Content 

Applications 

The  Program  Aimoimcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
appUcation  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  50  pages,  double-spaced,  printed 
on  one  side,  with  one  inch  margins,  and 
imreduced  12-point  font. 

The  narrative  should  consist  of  goals 
and  objectives,  methods  and  technical 
approach,  project  management  and 
staffing,  evaluation  plan,  and  proposed 
budget  for  carrying  out  the  recipient 
activities  consistent  with  the  criteria 
listed  in  the  evaluation  criteria  section 
of  this  announcement. 

The  plan  and  methods  should  address 
activities  to  be  conducted  over  the 
entire  three-year  project  period. 
Narrative  should  include  a  detailed  plan 
for  the  first  year  and  a  brief  plan  for 
years  two  through  three. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428.)  Forms  are  available  at  the 
following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm. ' 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-188-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  August  8,  2003. 
Submit  the  application  to:  Technical 
Information  Management— PA#03119, 
CDC  Prociu^ment  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta.  GA 
30341^146. 

Applications  may  not  be  submitted 
electronically. 
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CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 

received  your  application. 

e 
Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p,m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
documentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  mset  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measxues  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  piu-pose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Methods  and  Technical  Approach  (30 
Points) 

a.  The  extent  to  which  the  applicant's 
proposal  describes  the  approach  taken 
in  the  planning  and  implementation  of 
the  proposed  cooperative  agreement. 

b.  The  extent  to  which  the  applicant 
describes  the  methods  to  be  used  to 
carry  out  the  responsibilities  of  the 
proposed  cooperative  agreement. 

2.  Project  Management  and  Staffing  (30 
Points) 

a.  The  extent  to  which  the  applicant 
describes  their  abihty  to  provide  staff, 
knowledge,  expertise,  and  other 
resources  required  to  perform  the 


responsibilities  associated  with  the 
project. 

b.  The  extent  to  which  the  applicant 
describes  their  qualifications,  time 
allocations  of  key  personnel  to  be 
assigned  to  this  project,  facilities  and 
equipment,  and  other  resources 
available  for  performance  of  this  project. 

3, Goals  and  Objectives  (20  Points) 

a.  The  extent  to  which  the  applicant 
describes  their  understanding  of  the 
objectives  of  the  project  and  the 
relevance  of  their  proposal  to  the  stated 
objectives,  including  specific  outcomes. 

b.  The  extent  to  which  the  applicant 
describes  objectives  that  are  specific, 
measurable,  and  achievable,  including  a 
reasonable  schedule  for 
implementation. 

4.  Evaluation  Plan  (20  Points) 

The  extent  to  which  the  applicant 
describes  a  schedule  for  accomplishing 
the  activities  related  to  this  project  and 
a  plan  for  evaluating  their 
accomplishments. 

5.  Budget  (Reviewed,  But  Not  Scored) 

The  extent  to  which  the  budget  is 
appropriate,  reasonable,  justified,  and 
consistent  in  relation  to  .the  activities 
proposed. 

6.  Performance  Measiu-es  (Reviewed, 
But  Not  Scored) 

The  extent  to  which  the  proposed 
activities  relate  to  the  PHPPO 
performance  goals  listed  in  the  purpose 
section  of  this  announcement. 

7.  Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  himian 
subjects?  Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  unacceptable. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  yoiu-  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activities 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Jiistification. 

e.  Additional  Requested  Information. 


2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants  "^ 

Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this  *  i 

announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site: 

AR9    Paperwork  Reduction  Act 

Requirements 
ARlO    Smoke  Free  Workplace 

Requirements 
ARll     Health  People  2010 
AR12    Lobbying  Restrictions 
AR15    Proof  of  Non-Profit  Status 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  foimd  on  the 
CDC  web  site,  Internet  address:  http:// 
www.cdc.gov.  Clickon  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  (770)  488-2700. 

For  business  management  and  budget 
assistance,  contact:  Deborah  Workman, 
Contract  Specialist,  CDC  Procurement 
and  Grants  Office,  2920  Brandywine 
Road,  Atlanta,  GA  30341^146, 
Telephone:  (770)  488-2085,  E-mail 
address:  atl7@cdc.gov. 

For  program  technical  assistance, 
contact:  William  O.  Schalla,  M.S., 
Associate  Director  for  Program  and 
Finance,  Division  of  Laboratory 
Systems,  Public  Health  Practice  Program 
Office,  4770  Buford  Hwy.,  NE.,  Atlanta, 
GA  30341-3^1 7,  Telephone:  (770)  488- 
8098,  E-mail:  wschalla@cdc.gov. 

Dated:  July  1,2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-17307  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

denters  for  Disease  Control  and 
Prevention 

[Program  Announcement  0311 7] 

Initiative  To  Integrate  ainlcal 
Laboratories  In  Public  Health 
Laboratory  Testing;  Notice  of 
Availability  of  Funds 

Application  Deadline:  August  8,  2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

j  This  program  is  authorized  under 
sbction  317(k)(2)  of  the  Public  Health 
Service  Act,  42  U.S.C.  247b(k)(2).  as 
amended.  The  Catalog  of  Federal 
Domestic  Assistance  number  is  93.283. 

B.  Purpose 

I  The  Centers  for  Disease  Control  and 
Prevention  (CE>C)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 
program  regarding  an  Initiative  to 
Integrate  Clinical  Laboratories  in  Public 
Health  Testing.  This  program  addresses 
the  "Healthy  People  2010"  focus  areas 
of  Access  to  Quality  Health  Services, 
apd  Public  Health  Infrastructure. 

The  purpose  of  the  program  is  to 
demonstrate  the  potential  ways  in 
which  clinical  laboratories  may  be 
better  prepared  to  conduct  public  health 
related  testing  and  participate  in  the 
public  health  system.  Activities  must 
revolve  around  national  priorities  for 
public  health  testing,  such  as  those 
related  to  antimicrobial  susceptibility, 
hepatitis  C  virus.  HIV/ AIDS,  rapid  HIV 
testing,  foodbome  diseases,  sexually 
transmitted  diseases.  West  Nile  Virus, 
and  other  diseases  of  public  health 
significance.  Specifically,  activities 
should  center  on  investigating 
shortcomings  in  the  delivery  of  medical 
and  public  health  laboratory  services, 
creating  and  demonstrating  new 
approaches  to  create  and  implement 
voluntary  laboratory  practice  standards, 
assessing  the  factors  diat  impact  why 
voluntary  standards  are  or  are  not 
followed  by  clinical  laboratories, 
training  clinical  laboratorians  to  better 
understand  and  adhere  to  voluntary 
national  guidelines  for  testing  and,  as 
applicable,  reporting  results  to  public 
health  authorities  in  the  areas  listed 
above.  To  the  extent  possible,  the 
investigator(s)  should  demonstrate  the 
possibilities  for  conducting  some  of  the 
above  activities  in  regional  (inter-state) 
settings,  and  possibly  in  collaboration 
with  Indian  Health  Service  (IHS) 
clinical  laboratories. 


Measurable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  Public  Health  Practice  Program 
Office:  Increase  the  number  of  frontline 
public  health  workers  at  the  state,  tribal 
and  local  level  that  are  competent  to 
respond  to  bioterrorism,  other  infectious 
disease  outbreaks,  and  other  public 
health  threats  and  emergencies,  and 
prepare  frontline  state  and  local  health 
departments  and  laboratories  to  respond 
to  ciirrent  and  emerging  public  health 
threats. 

C.  Eligible  Applicants 

Applications  may  be  submitted  by: 

•  Public  nonprofit  organizations 

•  Private  nonprofit  organizations 

•  Universities 

•  Research  institutions 

•  Faith-based  organizations 

•  State,  tribal,  and  local  governments 
or  their  bona  fide  agents  (this  includes 
the  District  of  Columbia,  the 

"  Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Marianna  Islands, 
American  Samoa,  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  and  the  Republic  of 
Palau) 

Consideration  will  be  given  to  those 
entities  that  are  expected  to  have 
sufficient  resources  in  terms  of  expertise 
in  public  health  laboratory  testing  and 
medical  microbiology  to  investigate  and 
determine  the  influence  on  the  delivery 
of  public  health  laboratory  testing. 
Important  resources  include  standing 
advisory  organizations  composed  of 
public  health  and  private  laboratorians, 
access  to  local  and  national  subject 
matter  experts,  and  demonstrated 
credibility  in  building  laboratory 
partnerships. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D. Funding 

Availability  of  Funds:  Approximately 
$200,000  is  available  in  FY  2003  to  fund 
approximately  one  award.  It  is  expected 
that  the  average  award  will  be  $200,000, 
ranging  from  $180,000  to  $220,000.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  15,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
budget  years.  Fimding  estimates  may 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 


evidenced  by  required  reports  and  the 
availability  of  funds. 

Recipient  Financial  Participation: 
Matching  funds  are  not  required  for  this 
program. 

Funding  Preferences:  Funding 
preferences  will  be  given  to  those 
entities  that  have  demonstrated 
significant  expertise  in  microbiology 
and  public  health  testing  and  that  have 
available  resources  that  can  be 
leveraged.  Important  resources  include 
stemding  advisory  organizations 
composed  of  public  health  and  private 
laboratorians,  access  to  loc<d  and 
national  subject  matter  experts,  and 
demonstrated  credibility  in  building 
laboratory  partnerships. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and  2. 
Optional  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  in  3.  CDC  Activities. 

1.  Required  Recipient  Activities: 

(a)  Collaborate  with  CDC,  including 
subject  matter  experts,  to  determine 
specific  programs  (STDs,  antimicrobial 
susceptibility  testing,  etc.)  that  could  be 
selected  as  the  best  models  for 
demonstrating  the  local  and  regional 
benefits  of  improved  integration  of 
clinical  laboratories  into  die  delivery  of 
testing  that  has  public  health 
implications. 

(b)  Identify  training  needs  and  work 
with  laboratory  training  experts, 
including  the  American  Society  for 
Clinical  Pathology  (ASCP)  and  the 
National  Laboratory  Training  Network 
(NLTN),  and  conduct  training  to 
improve  laboratory  practices  in  areas  of 
national  priority,  as  mentioned  in  the 
purpose  section  of  this  announcement 
To  the  extent  possible,  all  training 
should  be  evaluated  for  its  impact  on 
knowledge  and  practices. 

2.  Optional  Recipient  Activities: 

(a)  Select  ways  to  link  clinical 
laboratories  into  the  public  health 
system  using  communication  and 
promotion,  which  may  include 
newsletters,  e-mails,  websites, 
teleconferences,  site  visits,  etc. 

(b)  Determine  factors  that  affect 
adherence  to  voluntary  guidelines,  such 
as  the  National  Committee  for  Clinical 
Laboratory  Standards  (NCCLS) 
guidelines  for  antimicrobial 
susceptibility  testing,  or  CDC  Morbidity 
and  Mortality  Weekly  Reports  (MMWR) 
Recommendations  and  Reports,  or 
locally  derived  laboratory  practice 
standards. 

(c)  Work  with  local  and  national 
stakeholders  to  identify  the  need  for 
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additional  laboratory  practice  guidelines 
and  then,  through  a  consensus  process, 
draft  and  implement  needed  guidelines. 

(d)  Determine  the  factors  that 
influence  the  delivery  of  medical  and 
public  health  laboratory  testing  services. 
This  may  involve  providers 
(laboratorians)  and/or  users  (physicians 
and  medical  staff)  of  these  testing 
services. 

3.  CDC  Activities: 

(a)  Provide  assistance  as  requested, 
especially  subject  matter  expertise  on 
specific  public  health  programs  that 
depend  upon  laboratory  testing. 

(b)  Provide,  if  requested,  access  to  and 
technical  support  for  the  National 
Laboratory  Database,  a  searchable  index 
of  clinical  and  public  health 
laboratories,  which  provides  testing 
capabilities  and  contact  information. 

(c)  If  requested,  assist  with  survey 
design,  validation  and  statistical 
analysis. 

(d)  Provide  graphic  art  support,  as 
requested. 

(e)  Make  available  consultation  on 
performance  of  outcomes  assessments, 
including  training  and  any  other 
systematic  interventions. 

(f)  Collaborate  to  leverage  findings 
through  partnerships  with  the  NLTN, 
Association  of  Public  Health 
Laboratories,  the  ASCP.  and  others. 

(g)  Assist,  if  requested,  in  the 
development  of  a  study  protocol  for 
review  by  all  cooperating  partnership 
institutions  participating  in  the  project. 
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F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  nari^tive  should  be  no  more 
than  50  pages,  double-spaced,  printed 
on  one  side,  with  one  inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of 
Backgroimd  (including  relevant 
activities  by  the  recipient),  Plan, 
Objectives,  Methods,  Evaluaition  and 
Budget. 

The  plan  should  address  activities  to 
be  conducted  over  the  entire  three  year 
project  period.  The  plan  for  year  one 
should  be  detailed,  while  the  plan  can 
be  brief  for  years  two  through  three. 

d.  Submission  and  Deadline 

Application  Forms:  Submit  the  signed 
original  and  two  copies  of  PHS  5161-1 


(OMB  Number  0920-0428).  Forms  are 
available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm.  ' 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address: 
The  application  must  be  received  by  4 
p.m.  Eastern  Time,  August  8,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#03117. 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  not  be  submitted 
electronically. 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  4  p.m.  Eastern 
Time  on  the  deadline  date.  Any 
applicant  who  sends  their  application 
by  the  United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  docxunentation,  consider  the 
application  as  having  been  received  by 
the  deadline.  Any  application  that  does 
not  meet  the  above  criteria  will  not  be 
eligible  for  competition,  and  will  be 
discarded.  The  applicant  will  be 
notified  of  their  failure  to  meet  the 
submission  requirements. 

H.  Evaluation  Criteria 

Application:  Applicants  are  required 
to  provide  measures  of  effectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measiues  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 


1.  Methods  (30  points):  The  extent  to 
which  the  applicant's  proposal 
demonstrates  the  necessary  approaches 
to  be  used  in  accomplishing  the 
activities. 

2.  Objectives  (20  points): 

a.  The  applicant's  proposal  should 
describe  program  objectives  that  fit  the 
activities  in  the  application,  including 
specific  outcomes. 

b.  The  extent  to  which  the  applicant 
describes  objectives  that  are  specific, 
measurable,  and  feasible,  including  a 
reasonable  schedule  for 
implementation. 

3.  Plan  (20  points): 

a.  The  extent  to  which  the  proposed 
plan  demonstrates  the  applicant's 
imderstanding  of  the  issues. 

b.  The  extent  to  which  the  applicant 
describes  a  proposed  plan  for 
collaboration  with  CDC  to  accomplish 
the  proposed  activities. 

c.  The  extent  to  which  the  proposed 
activities  are  capable  of  achieving  the 
intent  of  this  program  announcement. 

d.  The  plan  should  address  activities 
to  be  conducted  over  the  entire  three- 
year  project  period. 

5.  Evaluation  (20  points):  The  quality 
of  the  applicant's  plan  for  evaluating  the 
proposed  program  activities. 

6.  Background  (10  points): 

a.  The  applicant's  proposal  should 
demonstrate  an  understanding  of  the 
need  to  better  integrate  activities 
between  public  health  laboratories  and 
private,  clinical  laboratories. 

b.  The  importance  of  the  chosen 
public  health  problem{s)  should  be 
clearly  elaborated  and  the  relevance  to 
CDC  goals  should  be  clarified. 

7.  Budget  (reviewed,  but  not  scored): 
The  extent  to  which  the  budget  is 
appropriate,  reasonable,  justified,  and 
consistent  in  relation  to  the  activities 
proposed. 

8.  Performance  Goals  (reviewed  but 
not  scored):  The  extent  to  which  the 
application  the  performance  goals  listed 
in  the  purpose  section  of  this 
aimouncement. 

9.  Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  human 
subjects?  Not  scored;  however,  an 
application  can  be  disapproved  if  the 
research  risks  are  sufficiently  serious 
and  protection  against  risks  is  so 
inadequate  as  to  make  the  entire 
application  imacceptable. 

I.  Other  Requirements 

Technical  Reporting  Requirements: 
Provide  CDC  with  original  plus  two 
copies  of: 

1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  wiU 


serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 
'      a.  Current  Budget  Period  Activities 
Objectives. 

:  b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Pit)posed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
.  Justification. 

|e.  Additional  Requested  Information. 

1 2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

J3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements:  The 
following  additional  requirements  are 
applicable  to  this  program.  For  a 
complete  description  of  each,  see 
Attachment  I  of  the  program 
annoimcement,  as  posted  on  the  CDC 
web  site. 

AR-10    Smoke-Free  Workplace 

I    Requirements 
AR-11     Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 

^ecutive  Order  12372  does  not  apply 
to  i  this  program. 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  web  site,  Internet  address:  http:// 
ivwTv.cdc.gov  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements". 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Deborah  Workman, 
Contract  Specialist,  CDC  Procurement 
and  Grants  Office,  2920  Brandywine 
Road,  Atlanta,  GA  30341-4146, 
Telephone:  (770)  488-2085,  E-mail 
address:  atl7@cdc.gov. 

For  program  technical  assistance, 
contact:  J.  Rex  Astles,  Ph.D.,  Office  of 
Laboratory  Systems  Development, 
Division  of  Laboratory  Systems  (Mail 
Stop  G-25).  CDC  Public  Health  Practice 
Program  Office,  4770  Buford  Hwy.,  NE., 
Atlanta,  GA  30341-3717,  Telephone: 
(770)  488-8052,  E-mail  address: 
jastles@cdc.gov: 
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Dated:  July  1,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-17305  Filed  7-8-03;  8:45  am) 

BILUNO  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  04009] 

Viral  Hepatitis  Integration  and 
Intervention  Projects;  Notice  of 
Availability  of  Funds 

Application  Deadline:  October  7, 
2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)  and  317(k){l)  and 
317(k)(2)  of  the  Public  Health  Service 
Act,  (42  U.S.C.  241(k)  and  247b(k)(l) 
and  247(k)(2)),  as  amended.  The  Catalog 
of  Federal  Domestic  Assistance  niunber 
is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2004 
funds  for  a  cooperative  agreement 
program  for  Viral  Hepatitis  Integration 
and  Intervention  Projects.  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Immunization  and 
Infectious  Diseases. 

The  purpose  of  this  program  is  to  (1) 
improve  the  delivery  of  existing  viral 
hepatitis  prevention  services  in 
programs  known  to  serve  adults  and 
adolescents  at  high  risk  for  infection 
{e.g.  Sexually  Transmitted  Disease 
(STD)  clinics.  Human 
Immunodeficiency  Virus  (HFV) 
counseling  and  testing  sites,  health  care 
programs  serving  correctional  facilities, 
primary  health  care  settings,  substance 
abuse  prevention  or  treatment  centers); 
(2)  evaluate  the  effectiveness  of  different 
strategies  to  deliver  recommended 
hepatitis  preventive  services  [e.g. 
vaccination,  testing  and  coiuiseUng, 
receipt  of  test  results,  and  medical  and 
other  appropriate  services  for  infected 
persons);  (3)  evaluate  the  impact  of 
integration  of  viral  hepatitis  prevention 
services  on  existing  prevention  services 
(e.g.,  STD  or  HTV  counseling  and 
testing);  (4)  to  conduct  research  to 
identify,  develop  and  evaluate  specific 
programmatic  interventions  and 
approaches  to  achieve  successfiil 


integration  of  recommended  preventive 
services  and  increase  levels  of  coverage 
for  these  services;  and  (5)  to  produce 
materials  that  convey  to  other  public 
health  programs  the  lessons  learned 
with  respect  to  integration  of  viral 
hepatitis  prevention  activities  into 
existing  public  health  and  clinical  care 
programs. 

Recommendations  for  prevention  and 
control  of  hepatitis  A  virus  (HAV), 
hepatitis  B  virus  (HBV),  and  hepatitis  C 
vims  (HCV)  among  adults  and 
adolescents  at  high  risk  of  infection 
have  been  published  by  CDC  (references 
1-6,  Appendix  11 ,  as  posted  with  this 
announcement  on  the  CDC  web  site). 
The  primary  goals  of  these 
recommendations  are  to  decrease  the 
incidence  of  acute  viral  hepatitis 
infections  and  to  decrease  the  risk  of 
complications  fitim  chronic  infection 
with  HBV  or  HCV  among  populations 
knovra  to  be  at  high  risk  for  infection. 
Despite  effective  vaccines  to  prevent 
both  HAV  and  HBV  infections,  and 
known  behavioral  changes  necessary  to 
prevent  infection  with  HCV  and  the 
serious  consequences  of  chronic  HBV  or 
HCV  infection,  new  infections  and 
adverse  outcomes  of  chronic  infection 
continue  to  occur  among  high  risk 
adults  and  adolescents. 

Measiuable  outcomes  of  the  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  Infectious 
Diseases  (NCID):  Protect  Americans 
from  Infectious  Diseases;  National 
Immunization  Program  (NIP):  Reduce 
the  number  of  indigenous  cases  of 
vaccine  preventable  diseases;  and 
National  Center  for  HTV,  STD,  and 
Tuberculosis  (TB)  Prevention 
(NCHSTP): 

Increase  the  proportion  of  HIV- 
infected  people  who  are  linked  to 
appropriate  prevention,  care,  and 
treatment  services  and  strengthen  the 
capacity  nationwide  to  monitor  the 
epidemic,  develop  and  implement 
effective  HTV  prevention  interventions 
and  eveiluate  prevention  programs. 

C.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents  and  territories, 
including  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  American 
Samoa,  Guam,  the  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
and  federally  recognized  Indian  tribal 
governments  and  political  subdivisions 
of  states  (in  consultation  with  States). 
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This  limited  eligibility  is  due  to  the 
requirement  that  viral  hepatitis  services 
be  integrated  with  existing  state  or  local 
public  health  programs. 

State  or  local  health  departments  are 
encouraged  to  partner  writh  academic 
institutions  in  developing  proposals  for 
this  announcement. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $2,900,000  is  available 
in  FY  2004  to  fund  approximately  seven 
awards.  It  is  expected  that  the  average 
award  will  be  $400,000  ranging  from 
$300,000  to  $500,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
January,  1,  2004,  and  will  be  made  for 
a  12 -month  budget  period  with  a  project 
period  of  up  to  five  years.  Fimding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Cooperative  agreement  funds  may  be 
used  to  support  personnel,  purchase 
supplies,  services,  and  travel  directly 
related  to  program  activities  and 
consistent  with  the  scope  of  the 
Cooperative  agreement.  Funds  imder 
this  program  annoxmcement  may  not  be 
used  to  provide  direct  patient  treatment 
services.  Supplies  may  include,  but  are 
not  limited  to  those  for  laboratory 
testing  and  hepatitis  A  and  B  vaccine  for 
adults  (any  adolescents  included  in  the 
projects  may  be  eligible  for  free  vaccine 
imder  the  Vaccines  for  Children 
program),  although  other  sources  of 
funding  for  these  essential  supplies 
need  to  be  sought.  Computers  and 
related  technologic  needs  should  be 
requested  under  supplies,  not 
equipment,  if  less  than  $25,000. 
Consultants  and  sub-contracts  (e.g..  with 
academic  or  other  institutions)  may  be 
requested  as  appropriate.  Federal  funds 
awarded  under  this  program 
annoimcement  may  not  be  used  to 
supplant  State  or  local  funds. 

Recipient  Financial  Participation 

Matching  Funds  are  not  required  for 
this  program. 

Funding  Preferences 

Preference  will  be  given  to  programs 
that  currently  deUver  viral  hepatitis 


Federal  Register /Vol.  68.  No.  131 /Wednesday,  July  9,  2003 /Notices 


prevention  services  [e.g.,  hepatitis  A 
and  or  hepatitis  B  vaccination  services, 
hepatitis  C  cotmseling,  testing,  medical 
referral  or  case  management  for  HCV 
positive  persons)  through  an  existing 
program  serving  adults  (may  also  serve 
adolescents)  at  high  risk  for  infection 
with  hepatitis  viruses,  and  are  seeking 
to  evaluate  or  improve  these  services. 
Such  existing  programs  include,  but  are 
not  limited  to  STD  Clinics,  HIV/ AIDS 
counseling/testing  sites,  correctional 
health  care  settings,  substance  abuse 
treatment  programs  accessing  and 
providing  services  to  injection  drug 
users  (IDUs),  and  primary  care  health 
settings  that  are  known  to  serve  high 
risk  populations. 

Preference  will  be  given  to  programs 
that  are  able  to  determine  the  proportion 
of  cUents  in  their  selected  health/ 
prevention  delivery  service  setting  who 
have  known  risk  factors  for  infection 
with  HBV,  HCV,  HAV  or  HIV  [e.g., 
percent  of  clients  served  who  are  HDUs), 
and  the  proportion  of  clients  who  accept 
and  receive  recommended  disease- 
specific  prevention  services  (e.g.. 
percent  of  IDUs  who  receive  1st. 
2nd,and  3rd  doses  of  hepatitis  B  vaccine 
or  are  tested  for  HCV  infection,  receive 
results,  and,  if  HCV  positive,  undergo 
medical  evaluation  or  other 
recommended  services  such  as  drug 
treatment  if  appropriate). 

Preference  will  be  given  to  ensure  a 
diversity  of  settings  for  delivery  and 
evaluation  of  integrated  prevention 
services.  AppUcants  should  specify  one 
specific  type  of  setting  in  which  to 
concentrate  efforts  to  improve  and 
evaluate  delivery  of  recommended 
services. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  imder  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  under  2.  CDC  Activities. 

1.  Recipient  Activities: 

a.  Develop  and  implement  a  plan  to 
improve  the  delivery  of  recommended 
viral  hepatitis  prevention  services  in  an 
existing  public  health  or  primary  care 
setting  that  serves  knovra  high  risk 
adults  and/or  adolescent  populations,  as 
appropriate  for  the  particular  setting 
proposed.  References  for  current 
recommendations  and  integration 
experiences  are  included  in  Appendix  II 
(as  posted  with  this  aimoimcement  on 
the  CDC  website).  Core  viral  hepatitis 
■prevention  services  should  include: 

(1)  Assessment  of  risk  factors  for  viral 
hejpatitis  among  all  clients. 

(2)  Performing  appropriate  testing  of 
persons  for  HCV  and  HBV  infection  and 


appropriate  pre-vaccination  testing  for 
immunity  to  HBV  and/or  HAV 
infection. 

(3)  Chent-centered  viral  hepatitis 
prevention  counseling. 

(4)  Hepatitis  B  vaccine  for  persons  in 
appropriate  risk  groups  (e.g..  persons  at 
risk  of  sexual  transmission,  including 
STD  clients  and  men  who  have  sex  with 
men  [MSM];  incarcerated  persons;  IDUs; 
and  sex  and  household  contacts  of 
persons  with  chronic  HBV  infection). 

(5)  Hepatitis  A  vaccine  to  persons  in 
appropriate  risk  groups  {e.g.  MSM, 
illegal  drug  users). 

(6)  Delivery  of  primary  prevention 
services  for  anti-HCV  positive  and 
HBsAg-positive  persons,  including:  (a) 
Counseling  on  how  to  prevent 
transmission  to  others,  (b)  identification 
of  partners  (sex  and/or  needle-sharing) 
for  counseling  and  referral  services,  if 
appropriate,  and  (c)  providing  hepatitis 
B  vaccine  for  at-risk  (sex  or  needle- 
sharing)  partners  and  household  < 
contacts  of  HBsAg-positive  persons. 

(7)  Either  direcfiy  or  by  referral, 
provide  appropriate  follow-up  services 
to  persons  found  to  be  anti-HCV  or 
Hepatitis  B  Surface  Antigen  (HBsAg) 
positive,  including:  (a)  Alcohol  and 
drug  coimseling  and/or  treatment,  and 
(b)  medical  evaluation  for  chronic  liver 
disease  and  possible  treatment, 
including  assistance  in  accessing 
medical  care. 

b.Monitor  and  evaluate  prevention 
activities  and  intervention  strategies, 
including: 

(1)  Develop  and  provide  a  -written 
plan  to  assess  the  success  of  strategies 
to  improve  hepatitis  prevention  service 
delivery  (measimng  both  process  and 
outcome  components). 

(2)  Implement  the  evaluation  plan, 
including  appropriate  data  collection 
and  analysis,  interpretation,  and  cost- 
effectiveness  analyses.  Of  particular 
interest  is  to  determine  rates  (at  baseline 
and  following  intervention  efforts)  for 
services  offered  and  accepted  among 
clients,  including: 

(a)  HIV  and  HCV  testing  among 
clients  recommended  for  testing. 

(b)  Receipt  of  test  results  (STD,  HIV, 
hepatitis). 

(c)  HIV  positives  identified,  HCV 
positives  identified,  co-infections 
identified  (or  persons  confirmed 
negative  for  one  disease  or  both); 

(d)  New  and  chronic  infections  with 
other  STDs  (e.g.,  syphilis,  herpes) 
identified. 

(e)  Follow  up  (which  may  be  provided 
directly  or  by  referral)  for  persons 
infected  with  HIV  or  HCV  (e.g., 
appropriate  evaluation  and  treatment  for 
HTV  disease,  medical  evaluation  in 
HCV-positive  persons,  substance  abuse   • 


treatment  when  indicated,  or  other 
^propriate  services;  and  outcome(s)  of 
referral  and  follow  up. 

(f)  Dose-specific  hepatitis  A  and 
hepatitis  B  vaccination  coverage  for 
persons  for  whom  vaccine  is 
recommended. 

'  c.  Provide  staff  training  regarding 
viral  hepatitis  prevention  and  control, 
including  specialty  training  required  to 
implement  specific  activities  of  the 
program. 

ad.  Participate  in  at  least  two  national 
eetings  (CDC,  or  Division  of  Viral 
Hepatitis  (DVH),  NCID-sponsored, 
including  DVH  sponsored  National 
Hepatitis  Coordinators  Conference) 
during  each  budget  year  of  the  project 
period  for  the  purpose  of  improving  and 
sharing  methods  to  achieve  project  goals 
and  to  plan,  present  and  evaluate 
program  activities. 

I  e.  Develop  and  implement  a  plan  to 
disseminate  the  findings  and  outcomes 
of  the  proposed  projects,  including 
guidelines  for  the  implementation  ot 
successful  integrated  prevention 
activities,  presentations  at  state-wide 
and  national  health  professional 
meetings,  and  publication  of  findings 
and  recommendations. 

12.  CDC  Activities: 

I?.  Collaborate  directiy  in  the  design 
and  implementation  of  studies  and 
interventions  to  evaluate  and  improve 
delivery  of  recommended  hepatitis 
prevention  services  integrated  into 
existing  programs  to  deliver  prevention 
services. 

b.  Collaborate  directly  in  the  ongoing 
and  expanded  training  of  stcdf  in  viral 
hepatitis. 

c.  Collaborate  directiy  in  data 
analysis,  including  economic  analysis, 
interpretation,  and  presentation  and 
publication  of  project  findings. 

|d.  Coordinate  annual  meeting  of 
project  managers  or  state  and  local 
hepatitis  coordinators  to  plan,  present, 
and  evaluate  program  activities. 

e.  Collaborate  directiy  in  the 
publication  dissemination  of  successful 
findings  and  experiences. 

f.  Assist  in  the  development  of  a 
research  protocol  for  Institutional 
Review  Board  (IRB)  review  by  all 
cooperating  institutions  participating  in 
the  research  project.  The  CDC  IRB  will 
review  and  approve  the  protocol 
initially  and  on  at  least  an  annual  basis 
until  the  research  project  is  completed. 

F.  Content 

Letter  of  Intent  (LOI) 

An  LOI  is  optional  for  this  program. 
The  Program  Annoimcement  titie  and 
number  must  appear  in  the  LOI.  The 
narrative  should  be  no  more  than  two 
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pages,  double-spaced,  printed  on  one 
side,  with  one-inch  margins,  and 
unreduced  12-point  font.  Your  LOI  will 
be  used  to  assist  CDC  in  planning  for 
and  executing  the  evaluation  of 
applications  submitted  under  this 
Program  Announcement  and  should 
include  the  following  information,  the 
name  of  the  principle  investigatoKs);  the 
name,  address,  telephone,  e-mail 
address,  and  fax  number  of  the 
applicant's  primary  contact  for  writing 
and  submitting  the  application:  the 
setting  proposed  to  evaluate  the 
intervention/integration  and  evaluation 
of  services  for  high  risk  adults  and 
adolescents  (e.g.,  STD  clinic,  HIV 
Counseling  and  Testing  Sites  (CTS), 
correctional  health  care,  substance 
abuse,  primary  care  program);  a  brief 
description  of  the  hepatitis  services 
currently  available  in  the  proposed 
setting;  the  proposed  strategy(ies)  to 
improve  these  services;  and  the  name(s) 
of  proposed  collaborators  (e.g., 
academic  partners). 

Applications  » 

Beginning  October  1,  2003,  applicants 
will  be  required  to  have  a  Dun  and 
Bradstreet  (DUNS)  number  to  apply  for 
a  grant  or  cooperative  agreement  fi-om 
the  Federal  government.  The  DUNS 
niunber  is  a  nine-digit  identification 
number  which  imiquely  identifies 
business  entities.  Obtaining  a  DUNS 
number  is  easy  and  there  is  no  charee. 

Although  obtaining  a  DUNS  number 
is  not  required  for  applications  . 
submitted  in  response  to 
announcements  with  deadlines  on  or 
before  September  30,  you  are 
encouraged  to  obtain  a  DUNS  number 
now  if  you  believe  you  will  be 
submitting  an  application  to  any  Federal 
agency  on  or  after  October  1,  2003. 
Proactively  obtaining  a  DUNS  number  at 
the  current  time  will  facilitate  the 
receipt  and  acceptance  of  applications 
after  September  2003.  To  obtain  a  DUNS 
number,  access: 

www.dunandbradstreet.com  or  call  1- 
866-705-5711. 

The  Program  Annoimcement  titie  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  25  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins  and 
unreduced  12-point  font.  The  narrative 
should  consist  of  a  Plan,  Objectives, 
Methods,  Evaluation,  and  Budget.  The 
program  plan  should  address  activities 


to  be  conducted  over  entire  five  year 
project  period.  See  all  attachments 
posted  with  this  announcement  on  the 
CDC  web  site  for  more  detailed 
information  on  development  of  the 
application  content. 

G.  Submission  and  Deadline 

Letter  of  Intent  (LOI)  Submission 

On  or  before  July  24,  2003.  submit  the 
LOI  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement 

CDC  will  host  a  voluntary  pre- 
application  conference  call  for  all 
interested  parties  to  answer  any 
questions  about  this  announcement  or 
application  process.  To  participate, 
interested  parties  must  contact  the 
program  technical  assistance  contact 
within  two  weeks  of  the  publication  of 
the  program  announcement  in  the 
Federal  Register. 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  form  398  (OMB  Number 
0925-0001);  adhere  to  the  instructions 
on  the  Errata  Instruction  Sheet  (posted 
on  the  CDC  web  site)  for  PHS  398. 
Forms  are  available  at  the  following 
Internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm 

If  you  do  not  have  access  to  the 
internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 
The  application  must  be  received  by 

4  p.m.  Eastern  Time.  October  7,  2003. 

Submit  the  application  to: 
Technical  Information  Management — 

PA#04009.  Procurement  and  Grants 

Office,  2920  Brandywine  Rd.,  Atianta, 

GA  30341-4146. 
Applications  may  not  be  submitted 

electronically. 

CDC  Acknowledgment  of  Application     ■ 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM,  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Any  applicant  who 
sends  their  application  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
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of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
docxmientation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
.  various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goals  as  stated  in  the 
purpose  section  of  this  announcement. 
Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  Measures  of 
Effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  the 
application  against  the  following 
criteria: 

1 .  Project/Research  Design  and 
Methods  (45  points):  The  design  of  the 
proposal's  intervention{s),  activities  and 
methods  to  evaluate  the  outcomes  or 
effectiveness  of  their  proposed 
intervention  strategies  will  be  scored  as 
follows: 

(a)  The  extent  to  which  the  applicant 
provides  Measures  of  Effectiveness  that 
will  demonstrate  the  accomplishment  of 
the  various  identified  objectives  of  the 
cooperative  agreement.  The  degree  to 
which  the  measures  are  objective/ 
quantitative  and  adequately  measiu^  the 
intended  outcome.  Quality  of  the  plan 
to  evaluate  the  success  (outcomes)  of 
proposed  strategies  to  improve  service 
delivery  and  integrated  services.  This 
should  include  the  appropriateness  of 
the  proposed  evaluation  method  for  the 
chosen  intervention{s)  or  activities,  the 
potential  generalizability  of  the  findings 
to  other  similar  settings,  and  the  impact 
of  the  intervention(s)/integration  on 
other  services  being  delivered  at  the  site 
(e.g.  HTV  counseling  and  testing 
services).  (20  points) 

The  following  outcome  measures  are 
of  specific  interest: 

(1)  Changes  in  rate  of  persons  seeking 
services  in  selected  venues  who  truly 
have  high  risk  behaviors  for 
recommended  services. 
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(2)  Changes  in  rates  of  STD,  HIV,  HCV 
tests  accepted  by  persons  recommended 
f»r  testing. 

(3)  Changes  in  rates  of  receipt  of  test 
results  (with  and  without  counseling). 

(4)  Changes  in  rates  of  HIV  and  HCV 
positive  persons  identified,  co- 
infections  identified  (or  confirmed 
negative  for  one  disease  or  both). 

(5)  Changes  in  rates  of  new  and 
chronic  infections  with  other  STDs  (e.g., 
syphilis,  herpes). 

(6)  Changes  in  rates  of  success  and 
follow  up  (which  may  be  direct  or  by 
referral)  for  persons  infected  with  HIV 
or  HCV  (e.g.,  getting  appropriate 
evaluation  and  treatment  for  HIV 
disease,  getting  medical  evaluation  for 
evidence  of  chionic  liver  disease  in 
persons  found  to  be  HCV  positive, 
getting  into  substance  abuse  treatment, 
or  other  appropriate  services). 

(7)  Changes  in  rates  of  offering 
hepatitis  A  and  hepatitis  B  vaccination 
to  persons  for  whom  vaccine  is 
recommended. 

(8)  Changes  in  rates  of  vaccine 
acceptance  among  these  clients  (and 
reasons  for  refusal). 

(9)  Changes  in  rates  of  completion  for 
each  dose  of  hepatitis  A  and  hepatitis  B 
vaccine  among  clients  recommended  for 
and  accepting  vaccine. 

(b)  Consistency  with  the  CDC 
Evaluation  Framework  for  Evaluating 
Public  Health  Programs  (see  Appendix 
III  as  posted  with  this  aimoimcement  on 
the  CDC  web  site)  and  inclusion  of  a 
clear  logic  model  (or  other  appropriate 
tool)  for  the  proposed  program  that 
clearly  identifies  process  and  outcome 
measures  (indicators).  (5  points) 

(c)  Quahty  of  methods  to  be  used  to 
evaluate  the  implementation  of  the 
interventions  used  in  the  proposed 
program  (process  evaluation).  (5  points) 

(a)  Indication  of  how  the  evaluation 
will  be  used  to  improve  program 
services.  (5  points) 

(e)  Indication  of  how  evaluation  will 
be  institutionalized  as  a  normative, 
ongoing  activity.  (5  points) 

(f)  If  research  involving  human 
subjects  is  proposed,  the  degree  to 
which  the  applicant  has  met  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  etimic,  and  racial 
groups  in  the  proposed  research.  This 
includes:  (1)  the  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation;  (2)  the 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
proposed  studies  is  adequate  to  measure 
differences  when  warranted;  and  (4)  a 
statement  as  to  whether  the  plans  for 
recruitment  and  outreach  for  study 


participants  include  the  process  of 
establishing  partnerships  with 
commimity/ies  and  recognition  of 
mutual  benefits.  The  extent  to  which 
applicant  describes  the  existence  of  or 
plans  to  establish  partnerships.  (5 
points) 

2.  Background  and  Significance  (30 
points): 

(a)  Extent  to  which  applicant 
demonstrates  that  one  or  more  hepatitis 
prevention  activities  are  provided  to  at 
least  five  percent  of  clients  seeking  , 
services  in  the  proposed  setting  for 
whom  prevention  services  are  currently 
recommended  (e.g.,  at  least  five  percent 
of  STD  clients  receive  hepatitis  B 
vaccine;  at  least  five  percent  of  persons 
reporting  IDU  past  or  current  receive 
anti-HCV  coimseling  and  testing).  (10 
points) 

(b)  Extent  to  which  applicant 
demonstrates  maximized  use  of  existing 
resources  and  staff  to  integrate  viral 
hepatitis  prevention  services,  which 
clearly  and  appropriately  addresses  all 
"Recipient  Activities"  in  the 
application;  including  (directly  or 
through  collaboration)  adequately 
trained  persormel  (technical, 
administrative,  and  analytic),  adequate 
facilities,  research  capacity  including 
Institutional  Review  Board  (IRB),  adult 
vaccine  supply  (at  least  partial),  and 
laboratory  testing  (at  least  partial)  for 
beginning  the  project.  (5  points) 

(c)  Extent  to  which  the  applicant 
demonstrates  adequate  numbers  of 
clients  or  at-risk  population,  (basedxin 
risk  factors  or  other  denominators)  to 
achieve  the  objectives  of  the  proposed 
evaluation  or  intervention.  Projects 
should  be  of  a  size  that  represents 
populations  served  annuaJly  in  medium 
to  large  clinics  (e.g.  average  at  least 
3000/year).  (5  points) 

(d)  Extent  to  which  applicant 
documents  experience  of  proposed 
personnel,  either  direct  or  collaborating, 
in  developing,  implementing,  and 
evaluating  strategies  to  improve  clinical 
prevention  services  for  hi^  risk  adults 
and  likely  has  the  capacity  to  do  so  for 
viral  hepatitis  prevention  and  control 
activities  and  services  {e.g.,  training, 
testing,  counseling,  vaccination,  clinical 
services).  (5  points) 

(e)  Evidence  of  existing  quality 
assurance  mechanisms  to  insure 
appropriate  coimseling  and  other 
services  as  recommended  for  the 
proposed  setting,  as  provided  by 
published  CDC  guidelines  in  various 
settings  (e.g.  STD.  HIV,  Substance 
Abuse  Treatment).  (5  points) 


3.  Preliminary  Studies  (10  points): 
Quality  of  existing  summarized  data 
from  proposed  setting  to  demonstrate 
potential  outcomes  pertaining  to  the 
project. 

i4.  Specific  Aims  (10  points):  Extent  to 
which  the  applicant  describes  objectives 
of  the  proposed  project  which  are 
consistent  with  ihe  purpose  and  goals  of 
this  cooperative  agreement  program, 
results  oriented,  realistic,  measurable 
and  time-phased,  and  consistent  with 
published  CDC  guidelines  on 
prevention  and  control  of  hepatitis  C 
(MMWR  1998:47  [No.  RR-19]),  hepatitis 
B  (MMWR  1991;40  [No.  RR-131)  and 
hepatitis  A  (MMWR  1999;48  [No.  RR- 
12]).  Sexually  Transmitted  Diseases 
Treatment  Guidelines  (MMWR  2002  ;5 
[No.  RR-06]).  In  addition  to  these  three 
references,  additional  relevant  CDC 
guidelines  that  should  be  followed 
include  those  listed  in  Appendix  n  (as 
posted  with  this  announcement  on  the 
CDC  Web  site). 

5.  Other  (5  points):  Extent  to  which 
the  applicant  clearly  identifies  specific 
assigned  responsibilities  of  all  key 
professional  personnel,  and  includes  a 
clear  time-line  for  activities. 

6.  Himian  Subjects  (not  scored):  Does 
the  application  adequately  address  the 
requirements  of  Title  45  CFR  part  46  for 
the  protection  of  human  subjects?  Not 
scored;  however,  an  application  can  be 
disapproved  if  the  research  risks  are 
sufficiently  serious  and  protection 
against  risks  is  so  inadequate  as  to  make 
the  entire  application  unacceptable. 

7.  Budget  (not  scored):  The  budget 
will  be  reviewed  to  determine  the  extent 
to  which  it  is  reasonable,  clearly 
justified,  consistent  with  the  intended 
use  of  funds,  and  allowable. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

•     1.  Interim  progress  report,  no  less 
than  90  days  before  the  end  of  the 
budget  period.  The  progress  report  will 
serve  as  your  non-competing 
continuation  application,  and  must 
contain  the  following  elements: 

a.  Current  Budget  Period  Activity 
Objectives. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  New  Budget  Period  Program 
Proposed  Activity  Objectives. 

d.  Detailed  Line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 
2.  Financial  status  report,  no  more 

than  90  days  after  the  end  of  the  budget 
period. 
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3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  all  attachments  posted  on  the 
CDC  Web  site. 

AR-1    Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/AIDS    Confidentiality 

Provisions 
AR-6    Patient  Care 
AR-7    Executive  Order  12372 
AR-9    Paperwork  Reduction  Act 
AR-1 0    Smoke  Free  Work  Place 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 5    Proof  of  Non-Profit  Status 
AR-2  2    Research  Integrity 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  web  site,  Internet  address:  http:// 
www.cdc.gov.  Click  on  "Funding"  then 
"Grants  and  Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atlanta,  GA  30341- 
4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance  in  the  states,  contact:  Yolanda 
Sledge,  Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2787. 
E-mail  Address:  yisO@cdc.gov 

For  business  management  and  budget 
assistance  in  the  territories,  contact: 
Charlotte  Flitcraft,  Contract  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandyvdne  Road,  Atlanta.  GA 
30341-4146,  Telephone:  770-488-2632, 
Email  Address:  yisO@cdc.gov 

For  program  technical  assistance, 
contact:  Joanna  Buffington,  MD,  MPH, 
Mailstop  G-37,  Division  of  Viral 
Hepatitis,  Centers  for  Disease  Control 
and  Prevention,  Atlanta,  GA  30333, 
Telephone:  404-371-5293,  E-mail 
address:  jbuffington@cdc.gov. 


Dated:  July  1,2003. 
Sandra  R.  Manning, 

Director.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and  Prevention. 
[PR  Doc.  03-17304  Filed  7-8-03;  8:45  ami 

BILUNQ  COW  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  to  tt»e  Director, 
Centers  for  Disease  Control  and 
Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  advisory 
committee  meeting. 

Name:  Advisory  Committee  to  the 
Director,  CDC. 

Time  and  Date:  8:30  a.m.-4  p.m.,  July 
31,  2003. 

Place:  The  Sheraton  Colony  Square 
Hotel,  The  Crown  Room,  188  14th 
Street,  NE.,  Atlanta,  Georgia  30361. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  acconunodates  approximately  50 
people. 

Purpose:  The  committee  advises  the 
Director,  CDC,  on  policy  issues  and 
broad  strategies  that  will  enable  CDC, 
the  Nation's  prevention  agency,  to  fulfill 
its  mission  of  promoting  health  and 
quality  of  life  by  preventing  and 
controlling  disease,  injury,  and 
disability.  The  committee  recommends 
ways  to  incorporate  prevention 
activities  more  fully  into  health  care.  It 
provides  guidance  to  help  CDC  work 
more  effectively  with  its  various 
constituents,  in  both  the  private  and 
public  sectors,  to  make  prevention  a 
practical  reality. 

Matters  To  Be  Discussed:  Agenda 
items  will  include  discussion  of  the 
CDC  Strategic  Directions  Initiative,  and 
updates  on  CDC  priorities,  with 
(£scussions  of  program  activities 
including  updates  on  CDC  scientific  and 
programmatic  activities.  Agenda  items 
are  subject  to  change  as  priorities 
dictate. 

Contact  Person  for  More  Information: 
Verla  Neslund,  Executive  Secretary, 
Advisory  Committee  to  the  Director, 
CDC,  1600  Clifton  Road.  NE..  M/S  D-14. 
Atlanta,  GA  30333.  Telephone  404/639- 
7000. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
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meetings  and  other  committee 
management  activities,  for  both  CDC  the 
Agency  for  Toxic  Substances  and 
Disease  Registry. 

Dated:  July  2,  2003. 
Alvin  Hall. 

Director.  Management  Analysis  and  Services 

Office.  Centers  for  Disease  Control  and 

Prevention. 

(FR  Doc.  03-17301  Filed  7-8-03;  8:45  ami 

BILLING  CODE  4163-18-P 


DEPARTME^^•  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  National  Center  for 
Childhood  Agricultural  Injury 
Prevention,  Request  for  Applications: 
OH-03-001 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  National  Center 
for  Childhood  Agricultural  Injury 
Prevention,  Request  for  Applications: 
OH-03-001. 

Times  and  Dates:  6  p.m.-6:40  p.m., 
July  21,  2003  (Open);  6:40  p.m.-9  p.m., 
July  21,  2003  (Closed);  8  a.m.-5  p.m., 
July  22,  2003  (Closed);  8  a.m.-5  p.m.. 
July  23,  2003  (Closed) 

P7ace;  Embassy  Suites  Hotel,  1900 
Diagonal  Road.  Alexandria,  VA  21314. 
telephone  703.684.5900. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6),  Title  5  U.S.C.  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  To  Be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Request  for  Applications: 
OH-03-001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pervis  C.  Major,  Ph.D..  Scientific  Review 
Administrator,  Office  of  Extramural 
Programs,  National  Institute  for 
Occupational  Safety  and  Health.  CDC. 
1905  Willowdale  Road,  Morgantown. 
WV  26505.  telephone  304.285.5979. 

Due  to  programmatic  issues  that  had 
to  be  resolved,  the  Federal  Register 
notice  is  being  published  less  than 


fifteen  days  before  the  date  of  the 
meeting. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  July  2,  2003. 
Alvin  Hall. 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-17299  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CIMS-10093] 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 


because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensure 
compliance  with  the  funding  resolution 
for  the  Older  Americans  Act.  We  cannot 
reasonably  comply  with  the  normal 
clearance  procedures  because  of  an 
unanticipated  event  and  potential 
public  harm. 

CMS  seeks  emergency  approval 
because  of  the  short  timeft-ame  that  is 
available  to  issue  the  solicitation, 
receive  any  applications,  and  prepare 
and  release  award  packages  by  October 
1,  2003. 

We  need  to  seek  emergency  approval 
because  we  need  as  close  to  three 
months  as  possible  between  the  time 
that  applicants  must  submit  their 
proposals  and  the  time  of  award. 
Overall,  we  are  expecting  a  sizeable 
number  of  grant  applications.  We  will 
need  the  three  months  to  sort,  review 
and  score  the  awards  and  prepare  award 
packages. 

CMS  is  requesting  OMB  review  and 
approval  of  Uiis  collection  by  July  23, 
2003,  with  a  180-day  approval  period. 
Written  conunents  and 
recommendations  will  be  accepted  fi'om 
the  public  if  received  by  the  individuals 
designated  below  by  July  16,  2003. 
During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Request:  New 
collection;  Type  of  Information 
Collection:  CMS/AoA  Aging  and 
Disability  Resource  Center  Grant 
Program;  CMS  Form  Number:  CMS- 
10093  (OMB#  0938-NEW);  Use: 
Information  sought  by  CMSO/DEHPG  is 
needed  to  av/ard  competitive  grants  to 
States  to  develop  Aging  and  Disability 
Resource  Centers;  Frequency:  On 
occasion;  Affected  Public:  State,  local, 
or  tribal  government.  Not-for-profit 
institutions.  Business  or  other  for-profit; 
Number  of  Respondents:  50;  Total 
Annual  Responses:  50;  Total  Annual 
Burden  Hours:  160. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  coUections 
referenced  above,  access  CMS'  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp  or  E-mail 
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your  request,  including  your  address, 
phone  niunber,  OMB  niunber,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  in  order  to  be  considered 
in  the  OMB  approval  process,  comments 
on  these  information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
refwenced  below,  by  July  16,  2003. 
Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Afeirs, 
Division  of  Regulations  Development 
and  Issuances,  Attn:  Reports 
Clearance  Officer,  Room  C5-16-03, 
7500  Security  Boulevard,  Baltimore, 
KID  21244-1850.  Fax  Number:  (410) 
786-3064.  Attn:  Julie  Brown;  and. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Fax  Number:  (202)  395-6974 
qt  (202)  395-5167.  Attn:  Brenda 
Aguilar.  CMS  Desk  Officer. 
Dated:  June  30,  2003. 
Julie  Brown, 

Acting  Paperwork  Reduction  Act  Team 
Leader,  CMS  Reports  Clearance  Officer.  Office 
of  Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

[PR  Doc.  03-17336  Filed  7-8-03;  8:45  am) 
BOiirtG  CODE  *t20-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF-PA- 
CCB-2003-02] 

Child  Care  Research  and  Evaluation 

AGENCY:  Administration  on  Children, 
Youth  and  Families  (ACYF),  ACF,  HHS. 
ACTION:  Annoimcement  of  the 
availability  of  funds  for  child  care 
research  and  evaluation  projects. 

SUMMARY:  The  Administration  for 
Children  and  Famihes  (ACF)  intends  to 
fund  approximately  six  new  research 
and  evaluation  projects  in  FY  2003.  A 
total  of  up  to  $3,520,000  is  expected  to 
be  available  for  these  competitive 
awards.  Applications  will  be  accepted 
in  three  priority  areas:  (1)  Child  Care 
Research  Collaboration  and  Archive 
(CCRCA);  (2)  Evaluation  of  Promising 
Models  and  Delivery  Approaches  to 


Child  Care  Provider  Training;  and  (3) 
Child  Care  Research  Scholarship  grants. 

Closing  Date:  The  closing  date  for 
postmark  of  applications  is  August  25, 
2003.  Regardless  of  the  method  by 
which  they  are  delivered,  applications 
must  be  postmarked  on  or  before  the 
deadline  date.  Applications  postmarked 
after  the  closing  date  will  be  classified 
as  late,  regardless  of  when  they  are 
received.  Applicants  are  cautioned  to 
retain  proof  of  postmark  date.  ACF 
cannot  accept  applications  by  fax  or 
through  other  electronic  media. 

Deadline:  Mailed  applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  postmarked  on  or  before  the 
deadline  date  to  the  ACYF  Operations 
Center  at  the  address  below. 
Applications  hand  carried  by 
applicants,  applicant  coiuiers,  other 
representatives  of  the  applicant,  or  by 
overnight/express  mail  couriers  will  be 
considered  as  meeting  the  deadline  if 
they  are  received  at  the  ACYF 
Operations  Center  on  the  deadline  date, 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  EDT,  Monday  through  Friday 
(excluding  Federal  holidays).  This 
address  must  appear  on  the  package 
containing  the  application.  Applicants 
are  cautioned  to  retain  proof  of 
postmark  or  pick-up  by  courier. 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  stated  above 
will  be  considered  late  applications. 
The  Administration  for  Children  and 
Families  (ACF)  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  Deadline:  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  (such 
as  floods  and  hurricanes),  when  there  is 
widespread  disruption  of  mail  service, 
or  for  other  disruption  of  services  that 
affect  the  public  at  large  (such  as 
prolonged  electrical  blackout). 
Authority  to  waivaor  extend  deadline 
requirements  rests  with  the  Chief  Grants 
Management  Officer. 

Mailing  and  Delivery  Instructions: 
Applications  may  be  sent  through  the 
U.S.  Postal  Service,  delivered  by  private 
courier,  or  hand  delivered  to  the  ACYF 
Operations  Center  at  the  address  below. 
Applications  delivered  by  hand  must  be 
received  by  the  Operations  Center  no 
later  than  4:30  p.m.  Eastern  Time  Zone 
on  the  deadline  date.  Applicants  will 
receive  a  confirmation  postcard  upon 
receipt  of  appUcations. 

Child  Care  Bureau,  ACYF  Operations 
Center,  Educational  Services,  Inc., 
1150  Connecticut  Ave.,  Suite  1100, 
Washington,  DC  20036,  ATTN: 
ACYF-PA-CCB-2003-02,  Priority 
Area: ,  Phone  Number: 


800-351-2293,  E-mail  Address: 

CCB@ESILSG.ORG. 

Notice  of  Intent  to  Submit 
Application:  If  you  intend  to  submit  an 
application,  please  e-mail  the  ACYF 
Operations  Center.  Please  include  the 
following  information:  the  number  and 
title  of  this  annoimcement;  the  priority 
area  in  which  you  intend  to  apply,  your 
organizatiop's  name  and  address,  and 
yoiu  contact  person's  name,  title,  phone 
niunber,  fax  nvunber,  and  e-mail 
address.  This  notice  is  not  required  but 
is  strongly  encouraged.  The  information 
will  be  used  to  determine  the  number  of 
expert  reviewers  needed  to  evaluate 
applications  and  to  update  the  mailing 
list  for  future  program  announcements. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  application 
process,  contact  the  ACYF  Operations 
Center  at  the  above  address  or  phone  1- 
800-351-2293.  For  program 
information,  contact:  Karen  Tvedt,  Child 
Care  Biueau  Director  of  Policy  and 
Research  at  ktvedt@acf.hhs.gov  or  202- 
401-5130.  The  maiUng  address  is  Room 
2046,  Switzer  Building,  330  C  Street, 
SW.,  Washington,  DC  20447.  The  fax 
number  is  202-690-5600.  For  grants 
information,  contact  Sylvia  Johnson, 
Grants  Management  Officer, 
syjohnson@acf.hhs.gov  or  202-401- 
4529. 

SUPPLEMENTARY  INFORMATION:  The 

Supplementary  Information  section 
consists  of  five  parts.  Part  I  provides 
general  information  about  the  Child 
Care  Bureau,  its  research  agenda, 
authorities,  funding  priorities,  and  the 
application  process.  Part  II  describes  the 
child  Care  Research  Collaboration  and 
Archive  (Priority  Area  1).  Part  m 
describes  the  Evaluation  of  Promising 
Models  and  Delivery  Approaches  to 
Child  Care  Provider  Training  (Priority 
Area  2),  and  Part  IV  describes  the  Child 
Care  Research  Scholars  (Priority  Area  3). 
Part  V  includes  two  appendices  that 
include  all  requirements  for 
applications.  Appendix  1  provides 
detailed  instructions  for  preparing  and 
submitting  applications.  Appendix  2 
contains  the  OMB-approved  Uniform 
Project  Description. 

Table  of  Contents 

Part  I.  General  Information 
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Part  n.  Child  Care  Research  CoUahoration 
and  Archive  (Priority  Area  1) 
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(Priority  3) 
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B.  Eligible  Applicants 
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Appendix  2.  Uniform  Project  Description 

Part  I.  General  Information 

A.  Purpose 

The  purpose  of  this  program 
annoimcement  is  to  fund  cooperative 
agreements  and  grants  that  will  increase 
the  capacity  for  child  care  research  at 
national.  State,  and  local  levels  while 
simultaneously  answering  critical 
questions  with  impUcations  for  children 
and  families,  particularly  low-income 
working  families  and  families 
transitioning  off  welfare. 

B.  Child  Care  Bureau 

The  Child  Care  Bureau  (CCB)  was 
established  in  1995  to  provide 
leadership  in  efforts  to  enhance  the 
quality,  affordability,  and  supply  of 
child  care  available  for  all  families.  The 
Child  Care  Bureau  administers  the  Child 
Care  and  Development  Fund  (CCDF),  a 
$4.8  billion  child  care  program  that 
includes  funding  for  child  care 
subsidies  and  activities  to  improve  the 
quality  and  availability  of  child  care. 

The  Bureau  works  closely  with  ACF 
Regions,  States,  Territories  and  Tribes  to 


assist  with,  oversee,  and  document 
implementation  of  new  policies  and 
programs  in  support  of  State,  local,  and 
private  sector  administration  of  child 
care  services  and  systems.  In  addition, 
the  Bureau  collaborates  extensively  with 
other  offices  throughout  the  Federal 
government  to  promote  integrated 
approaches,  family-focused  services, 
and  coordinated  child  care  delivery 
systems.  In  all  of  these  activities,  the 
Bureau  seeks  to  enhance  the  quality, 
availability,  and  affordability  of  child 
care  services,  support  children's  healthy 
growth  and  development  in  safe  child 
care  environments,  enhance  parental 
choice  and  involvement  in  their 
children's  care,  and  facilitate  the  linkage 
of  child  care  with  other  community 
services. 

Since  2000,  Congress  has 
appropriated  approximately  $10  million 
per  year  for  child  care  research  and 
evaluation  through  CCDF.  The  Bureau's 
FY  2003  child  care  research  agenda  will 
continue  ongoing  projects  and  laimch 
new  evaluation  and  research  capacity- 
building  initiatives.  The  activities 
supported  through  this  announcement 
will  provide  information  and  data  to 
guide  child  care  services,  inform  policy 
discussions,  and  assist  in  developing 
solutions  to  complex  child  care  issues. 
We  intend  to  improve  our  capacity  to 
respond  to  questions  of  immediate 
concern  to  policy  makers,  strengthen  the 
child  care  reseaich  infrastructure,  and 
increase  knowledge  about  the  efficacy  of 
child  care  policies  and  programs  in 
providing  positive  outcomes  for 
children  and  families. 

C.  Statutory  Authority  and  Other 
Citations 

Statutory  authority:  The  Child  Care  and 
Development  Block  Grant  Act  of  1990  as 
amended  (CCDBG  Act).  45  CFR  part  74; 
section  418  of  the  Social  Security  Act; 
Consolidated  Appropriations  Act,  2003  (Pub 
L.  108-7). 

Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Public  reporting  for 
this  collection  of  information  is 
estimated  to  average  30  hours  for  the 
Child  Care  Research  Collaboration  and 
Archive,  30  hours  for  the  Evaluation  of 
Promising  Models  and  Delivery 
Approaches  to  Child  Care  Provider 
Training,  and  15  hours  for  the  Child 
Care  Research  Scholars,  including  time 
for  reviewing  instructions,  gathering 
and  maintaining  data  needed,  and 
reviewing  the  collection  of  information. 

The  project  description  is  approved 
imder  0MB  control  Number  0970-0139 
which  expires  12/31/03.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 


of  information  imless  it  displays  a  valid 
0MB  control  number. 

Code  of  Federal  Domestic  Assistance:  The 
Code  of  Federal  Domestic  Assistance  (CFDA) 
number  for  all  priority  areas  is  93.647. 

D.  Priority  Areas.  Number  of  Awards. 
Project  Duration,  and  Funding  Levels 

hi  Fiscal  Year  2003,  the  Child  Care 
Bureau  anticipates  fimding 
approximately  six  new  projects  in  three 
priority  areas,  pending  availability  of 
fimds  and  receipt  of  satisfactory 
applications.  Fimding  beyond  the  first 
one-year  budget  period,  but  within  the 
project  period,  will  be  entertained  in 
subsequent  years  on  a  noncompetitive 
basis,  subject  to  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

Priority  Area  1.  Child  Care  Research 
Collaboration  and  Archive:  One 
cooperative  agreement  for  five  years  at 
up  to  $1,500,000  per  year. 

Priority  Area  2.  Evaluation  of 
Promising  Models  and  Delivery 
Approaches  to  Child  Care  Provider 
Training:  One  cooperative  agreement  for 
four  years  at  up  to  $1,900,000  per  year. 

Priority  Area  3.  Child  Care  Research 
Scholars:  Approximately  foiur  grants  of 
up  to  $30,000  each  (for  a  total 
investment  of  up  to  $120,000  in  fiscal 
year  2003).  Scholarship  grants  may 
receive  continuation  funding  of  up  to 
$20,000  each  for  a  second  year. 

E.  Eligible  Applicants  for  All  Priority 
Areas 

Eligible  applicants  for  Priority  Areas  1 
and  2  include  non-profit  agencies  and 
organizations,  public  and  private 
institutions  such  as  colleges  and 
universities,  and  agencies  of  State  and 
local  government.  Faith-  and 
community-based  organizations  are 
encouraged  to  apply  as  are  profit- 
making  organizations  that  agree  to 
forego  their  profits. 

Eligible  applicants  for  Priority  Area  3 
include  universities  or  colleges 
(including  faith-based  institutions) 
acting  on  behalf  of  graduate  students 
who  are  pursuing  a  doctorate  and  who 
anticipate  completing  a  child  care- 
related  dissertation.  The  institution 
must  be  fully  accredited  by  one  of  the 
regional  accrediting  commissions 
recognized  by  the  Department  of 
Education  and  the  Council  of  Post- 
Secondary  Accreditation. 

F.  Proof  of  Non-Profit  Status 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  at  the  time 
of  submission.  The  non-profit 


oiganization  can  accomplish  this  by 
providing  a  copy  of  its  entry  in  the 
Internal  Revenue  Service's  (IRS)  most 
recent  list  of  tax-exempt  organizations 
described  in  Section  501(c)(3)  of  the  IRS 
code,  or  by  providing  a  copy  of  the 
articles  of  incorporation  bearing  the  seal 
of  the  State  in  which  the  corporation  or 
association  is  domiciled,  or  any  of  the 
items  above  for  a  State  or  national 
parent  organization  with  a  statement 
signed  by  the  parent  organization  that 
the  applicant  organization  is  a  local 
non-profit  affiliate.  Private,  non-profit 
organizations  are  encouraged  to  submit 
with  their  applications  the  optional 
survey  located  imder  "Grant  Manuals  & 
Forms"  at 

http://www.acf.hhs.gov/progTams/ofs/ 
forms.htm. 

G.  Application  Process 

TThis  announcement  includes  all  of 
the  information  needed  to  apply  for 
funding  in  each  of  the  priority  areas. 
Detailed  instructions  for  preparing  and 
submitting  applications  are  contained  in 
the  appendices. 

Applicants  are  cautioned  to  follow  the 
prescribed  content  and  format  in 
preparing  their  application  packages. 
Each  priority  area  describes  the 
purpose,  goals,  technical  requirements, 
and  evaluation  criteria  against  which 
proposals  will  be  reviewed.  The 
Standard  Federal  Forms  that  must  be 
included  in  applications  can  be 
downloaded  from  the  Internet  at 
http://www.acf.hhs.gov/programs/ofs/. 

Applicants  are  also  cautioned  to  pay 
special  attention  to  the  preparation  of 
their  Project  Narrative  Statement.  This 
section  of  the  proposal  describes  the 
applicant's  technical  approach, 
management  plan,  and  detailed  budget. 
It  thus  contains  most  of  the  information 
on  which  applications  will  be 
competitively  reviewed.  The  Project 
Narrative  Statement  will  be  evaluated 
according  to  evaluation  criteria  outlined 
in  each  priority  area  and  the  Uniform 
Project  Description  contained  in 
Appendix  2. 

H.  Proposal  Review,  Selection,  and 
Award 

lj.'Each  application  will  be  screened 
to  determine  whether  the  applicant 
organization  is  eligible  as  specified  in 
each  of  the  priority  areas.  Applications 
from  ineligible  organizations  will  be 
excluded  from  the  review. 

2.  The  review  will  be  conducted  in 
Washington,  DC.  Expert  reviewers  will 
include  researchers,  Federal  or  State 
staff,  child  care  administrators,  and 
other  individuals  experienced  in  child 
care  research  and  evaluation.  A  panel  of 
at  least  three  reviewers  will  evaluate 
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each  application  to  determine  the 
strengths  and  weaknesses  of  the 
proposal  in  terms  of  the  Bureau's 
research  goals  and  expectations, 
requirements  for  the  Project  Narrative 
Statement,  and  evaluation  criteria  for 
the  priority  area  under  consideration. 

3.  Given  the  involvement  of  non- 
Federal  reviewers,  applicants  have  the 
option  of  omitting  from  the  application 
copies  (but  not  the  original),  specific 
salary  rates  or  amounts  for  individuals 
specified  in  the  application  budget  and 
Social  Seciirity  Nimibers,  if  otherwise 
requfred  for  individuals.  If  the  applicant 
omits  individual  salary  information  on 
application  copies,  the  copies  must 
include  smnmary  salary  information. 

4.  Panelists  will  provide  vmtten 
comments  and  assign  niunerical  scores 
for  each  application.  The  indicated 
point  value  for  each  criterion  is  the 
maximum  numerical  score  for  that 
criterion.  The  assigned  scores  for  each 
criterion  will  be  siunmed  to  yield  a  total 
evaluation  score  for  the  proposal. 

5.  In  addition  to  the  panel  review,  the 
Child  Care  Biireau  may  solicit 
comments  from  other  Federal  offices 
and  agencies.  States,  non-governmental 
organizations,  and  individuals  whose 
particular  expertise  is  identified  as 
necessary  for  the  consideration  of 
technical  issues  arising  during  the 
review.  The  Bureau  will  consider  their 
comments,  along  with  those  of  the 
panelists,  when  making  funding 
decisions.  The  Biureau  will  also  take 
into  account  the  best  combination  of 
proposed  projects  to  meet  overall 
research  goals. 

6.  The  Commissioner,  Administration 
on  Children,  Youth  and  Families 
(ACYF)  will  make  the  final  selection  of 
the  applicants  to  be  funded. 
Applications  may  be  funded  in  whole  or 
in  part  depending  on:  (1)  The  rank  order 
of  applicants  resulting  from  the 
competitive  review;  (2)  staff  review  and 
consultations;  (3)  the  combination  of 
projects  that  best  meets  the  Bureau's 
research  objectives;  (4)  the  funds 
available;  and  (5)  other  relevant 
considerations. 

7.  Selected  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award.  That  dociunent 
establishes  the  funding  level,  terms  and 
conditions  of  the  award,  reporting 
requirements,  effective  date  of  the 
award,  budget  period  for  which  support 
is  given,  and  the  total  project  pMiod  for 
which  support  is  provided. 

8.  Grants  to  successful  applications 
will  be  awarded  by  September  30,  2003. 
Applications  for  continuation  grants 
funded  under  this  award  will  be 
entertained  in  subsequent  years  on  a 
non-competitive  basis  subject  to  the 


availability  of  funds,  satisfactory 
progress  of  the  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  interest  of  the 
government. 

/.  Type  and  Frequency  of  Post-Award 
Reporting  Requirements 

All  grantees  will  be  required  to 
submit  semi-annual  progress  reports 
that  describe  major  accomplishments 
during  the  previous  six  months,  plans 
for  the  next  six  months,  problems  or 
difficulties  encountered  and  plans  for 
their  resolution,  significant  research 
findings,  and  dissemination  activities. 
Grantees  will  also  be  required  to  submit 
semi-annual  fiscal  reports  on  the 
Standard  Federal  Form  269,  long 
version.  A  final  report  doc\unenting  the 
project  activities  and  results  will  be 
required  at  the  end  of  the  grant 

Part  n.  Child  Care  Research 
Collaboration  and  Archive  (Priority 
Area  1) 

A.  Purpose 

The  purpose  of  this  priority  area  is  to 
seek  qualified  applicants  for  a 
cooperative  agreement  to  launch  and 
operate  the  Child  Care  Research 
Collaboration  and  Archive  (CCRCA),  a 
knowledge  management  and  support 
system  for  the  child  care  field. 

B.  Eligible  Applicants 

Eligible  applicants  include  non-profit 
agencies  and  organizations,  public  and 
private  institutions  such  as  colleges  and 
universities,  and  agencies  of  State  and 
local  government.  Faith-  and 
commimity-based  organizations  are 
eligible  to  apply,  as  are  profit-making 
organizations  that  agree  to  forego  their 
profits. 

C.  Type  and  Number  of  Awards 

One  cooperative  agreement  will  be 
funded. 

D.  Project  Duration  and  Budget  Period 
The  project  period  vdll  extend  up  to 

five  years.  The  awaiti,  on  a  competitive 
basis,  will  be  for  a  one-year  budget 
period.  Applications  for  continuation 
grant  funds  will  be  entertained  in 
subsequent  years  on  a  noncompetitive 
basis,  subject  to  availability  of  funds, 
satisfactory  progress  of  the  grantee,  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

E.  Funding  Levels  and  Maximum 
Federal  Share 

It  is  anticipated  that  up  to  $1,500,000 
will  be  available  for  this  Cooperative 
Agreement  in  Fiscal  Year  2003.  Up  to 
$1,500,000  may  be  awarded  in  each 
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succeeding  12-month  budget  period. 
The  maximum  Federal  share  is  90 
percent  of  total  project  costs. 

F.  Matching  Requirements 

The  ^ccessful  applicant  must- 
provide  a  non-Federal  match  of  10 
percent  of  total  project  costs.  The  total 
approved  project  cost  is  the  sum  of  the 
Federal  share  and  the  non-Federal 
share.  Therefore,  a  project  requesting 
$1,500,000  in  Federal  funds  must 
include  a  match  of  at  least  $166,667  for 
a  total  project  cost  of  $1,666,667.  (To 
compute  the  non-Federal  share  divide 
the  Federal  share  by  .90  and  subtract  the 
Federal  share  from  that  amount.) 
Applicants  are  encoiuaged  to  contribute 
resources  beyond  the  required  match. 
Funding  partnerships  that  significantly 
extend  the  scope  and  reach  of  the 
project  are  especially  encouraged. 
Applicants  should  provide  letters  of 
commitment  from  organizations  or 
agencies  verifying  the  actual  amount  of 
non-Federal  support  to  the  project. 
Grantees  will  be  held  accountable  for 
commitments  of  non-Federal  resources 
even  if  over  the  amoimt  of  the  required 
match.  Failure  to  provide  the  amount 
will  result  in  disallowance  of  Federal 
match. 

G.  Federal  Role 

A  cooperative  agreement  is  Federal 
assistance  in  which  substantial  Federal 
involvement  in  project  activities  is 
anticipated.  Responsibilities  of  Federal 
staff  and  the  successful  applicant  are 
negotiated  prior  to  award.  The  Child 
Care  Bureau  and  the  grantee  will  work 
collaboratively  on  the  development  of 
products  such  as  work  plans,  technical 
assistance  materials,  summaries  or 
literature  reviews,  decisions  about  data 
sets  to  be  archived,  and  other  technical 
matters.  The  Bureau  will  also 
participate  in  the  Technical  Work  Group 
and  will  work  closely  with  the  grantee 
to  promote  partnerships  and 
collaborative  research,  both  within  the 
Child  Care  Policy  Research  Consortiiun 
and  with  other  potential  partners.  In 
addition,  the  Bureau  will  assist  with 
technical  assistance  activities  as 
appropriate  and  needed. 

H.  Project  Description 

The  Child  Care  Research 
Collaboration  and  Archive  (CCRCA)  is 
the  national  research  knowledge 
management  system  of  the  Child  Care 
Bureau.  The  developmental  phase  of  the 
CCRCA  is  being  carried  out  tiu-ough 
Contract  Number  90-00-0009  by  BRI 
Consulting  Group,  Inc.  (BRI)  and  their 
subcontractor,  the  National  Center  for 
Children  in  Poverty  (NCCP).  This 
contract  will  end  on  September  30, 
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2003,  at  which  time  all  products, 
Jiardware  and  software  will  be 
transferred  to  the  organization  awarded 
the  cooperative  agreement  under  this 
announcement. 

Diuing  the  operational  phase,  the 
CCRCA  will  be  publicly  launched  and 
marketed  to  a  range  of  contributors, 
users,  and  partners.  Fimctions 
established  in  the  developmental  phase 
will  be  continued  and  enhanced.  New 
functions  and  activities  will  be 
developed  to  respond  to  the  emerging 
needs  of  stakeholders. 

A  project  description  and  conceptual 
design  of  the  CCRCA  are  available 
through  the  ACYF  Operations  Center  at 
the  address  above. 

Goals 

The  CCRCA  has  five  interrelated  goals 
that  link  its  three  functional 
components: 

1.  Operating  a  state-of-the-art,  web- 
based  child  care  and  early  education 
research  archive  with  ongoing 
development  of  backgroimd  content, 
ready  access  to  data  sets  for  secondary 
analysis,  technical  assistance  for 
contributors  and  users,  strong  linkages 
with  other  archives  and  information 
systems,  and  ongoing  synthesis  of  data 
into  useful  information  and  knowledge. 

2.  Promoting  collaboration  and 
partnership  building  for  child  care  and 
early  education  research  and  policy 
analysis  to  facilitate  information-sharing 
and  use  of  research  findings  by 
researchers,  policy  makers,  and  other 
key  stakeholders. 

3.  Developing  and  providing  technical 
assistance  to  assist  data  contributors, 
technical  analysts,  and  end  users  of 
research  information. 

4.  Making  sound  child  care  research 
findings  available  to  researchers  and  the 
public  in  accessible  language  and 
formats. 

5.  Encouraging  the  use  of  research- 
based  information  by  policy  makers, 
practitioners,  providers,  parents,  and 
others  with  an  interest  in  child  care  and 
early  education  issues. 

Fimctional  Components 

The  CCRCA  consists  of  three 
functional  components:  (1)  An 
interactive  web-site  through  which  the 
public  can  gain  easy  access  to  research 
reports,  summaries,  and  other  related 
dociunents  designed  for  end-users  of 
research;  (2)  a  topical  archive  of  data 
sets  from  major  child  care  research  and 
evaluation  studies  with  related  metadata 
elements  and  other  technical  features; 
and  (3)  a  technical  assistance  and 
support  system  to  improve  the  quality  of 
data,  assist  researchers  in  developing 
analytic  skills,  facilitate  collaboration, 


and  create  a  stronger  research 
infrastructure. 

Component  1.  The  Interactive  Web  Site 

The  most  visible  component  of  the 
CCRCA  will  be  the  interactive  web  site. 
The  largest  group  of  web-site  users  will 
be  individuals  or  organizations  whose 
primary  functions  and  goals  relate  to 
child  care  research.  Important  categories 
of  users  include  child  care  providers 
and  administrators;  legislators  and 
policy  analysts;  child  development 
specialists  and  educators;  psychologists 
and  pediatricians;  economists  and 
community  plaimers;  professors  and 
students;  community  child  care 
organi2»tions  such  as  resource  and 
referral  agencies;  parents  and  consumer 
groups;  and  businesses  and  civic 
planners. 

Given  the  large  niunber  and  diversity 
of  end  users  fit)m  beyond  the  research 
community,  the  CCRCA  must  be 
concerned  with  ensuring  that  findings 
on  a  wide  variety  of  topics  are  easily 
searchable  and  accessible  in  formats 
that  meet  the  needs  of  different 
constituencies.  In  addition  to  published 
technical  reports  and  articles,  selected 
findings  must  be  translated  into  user- 
friendly  formats  such  as  special  charts, 
briefing  papers,  on-line  newsletters,  and 
other  summaries  that  are  accessible  to 
non-technical  audiences. 

Researchers  who  wish  to  conduct 
secondary  analyses  of  archival  data  sets, 
and  have  a  variety  of  technically 
oriented  information  needs,  will  be  able 
to  download  data  through  the  web-site, 
join  electronic  theme  groups,  and 
participate  in  a  variety  of  research 
networks,  along  with  other  researchers 
around  the  coimtry.  This  group  will  be 
supported  through  the  CCRCA 
components  described  below. 

Component  2.  The  Research  Database 
and  Data  Archive 

The  primary  function  of  the  CCRCA  is 
to  maintain  and  further  develop  a  web- 
based  database  of  research  and  related 
products.  This  database  is  intended  to 
improve  access  to  child  care  and  related 
early  education  data,  promote  the  use  of 
archival  data  for  analysis,  and  facilitate 
the  utilization  of  research  findings  by* 
policy  makers,  practitioners,  academics, 
parents  and  other  stakeholders.  A 
prominent  feature  of  the  archive  is  that 
products  will  reside  in  the  CCRCA's 
content  database  or  in  other  locations, 
but  will  be  accessible  in  a  seamless 
manner  through  the  CCRCA  web  site. 
These  relationships  with  other  archives 
and  information  systems  also  form  part 
of  the  infrastructure  for  collaboration 
and  networking  among  the  various 
stakeholders. 


The  underlying  structure  of  the 
archive  consists  of  specially  processed 
and  documented  research  products  and 
data  sets  linked  to  a  comprehensive 
child  care  taxonomy  which  includes  a 
searchable  database,  metadata  elements 
that  describe  and  categorize  archive 
holdings,  and  an  indexing  system. 
These  features  interface  with  end  users 
through  the  interactive  web  site. 

Taxonomy.  Diuing  the  developmental 
phase,  a  taxonomy  of  child  care  terms 
and  variables  was  developed  for  the 
CCRCA's  underljing  database.  This 
feature  is  designed  to  allow  end  users  of 
the  web-site  to  conduct  sophisticated 
searches  with  ease.  The  taxonomy  will 
be  continually  expanded  and  refined 
during  the  operational  phase  as  research 
products  are  added  to  the  archive  and 
new  variables  are  identified. 

Metadata — or  data  about  data — that 
describe  archive  holdings  were 
developed  in  accordance  with  Data 
Documentation  Initiative  (DDI) 
standards  used  by  nationally  recognized 
archives  and  information  systems.  As 
new  products  are  acquired  and  indexed 
in  the  CCRCA,  the  metadata  will 
continue  to  evolve. 

Documents.  During  the 
developmental  phase,  more  than  2,000 
research  documents  were  identified  and 
catalogued  for  inclusion  in  the  CCRCA 
data  base.  Abstracts  and  other 
information  about  these  documents  will 
be  available  through  the  CCRCA  Web 
site  and,  where  possible,  the  full  text  of 
the  documents  will  be  available  to 
users.  Through  ongoing  efforts, 
including  coordination  with  researchers 
and  other  organizations,  the  grantee  will 
continuously  expand  CCRCA  holdings. 

Data  Sets.  A  major  function  of  the 
CCRCA  will  be  to  process,  house,  and 
preserve  quality  data  sets  and  related 
dociunents  from  studies  on  child  care 
and  eariy  care  and  education,  either 
directly  or  in  partnership  with  other 
archives.  The  CCRCA  ciurently  holds 
two  data  sets  that  have  been  processed 
to  make  them  useable  and  accessible  to 
the  larger  research  community.  Data 
processing  includes:  sub-setting  of  child 
care-relevant  variables  and  formatting 
for  easy  download  to  statistical  packages 
for  analyses;  variable  labeling; 
application  of  weights;  and  maintenance 
of  subject  confidentiality.  The  amount 
of  data  processing  required  before 
inclusion  in  the  CCRCA  wiU  Vary 
depending  on  the  number  and  types  of 
variables  in  a  data  set  and  the  amount 
of  processing  completed  by  the  owner  of 
the  data  prior  to  submission. 

Special  Topic  Archive.  During  the 
developmental  phase,  the  CCRCA 
subcontracted  with  the  Inter-University 
Consortium  for  Social  and  Political 


Federal  Register / Vol.  68,  No.  131 /Wednesday,  Jtily  9,  2003 / Notices 


40971 


Research  (ICPSR)  at  the  University  of 
Michigan  to  develop  a  special  topic 
archive  (STA)  for  the  CCRCA.  The 
intent  was  to  use  the  established, 
ongoing  services  of  ICPSR  to  begin 
processing  important  policy-relevant 
data  sets  and  making  them  web- 
accessible  to  the  research  conununity. 
The  grantee  will  be  expected  to  support 
and  further  develop  the  CCRCA  special 
topic  archive  or  offer  a  comparable 
arrangement  to  maintain  and  expand 
these  services.  The  Statement  of  Work 
between  ICPSR  and  BRI  Consultants  can 
be  obtained  through  the  ACYF 
Operations  Center  listed  above. 

Data  Standards  and  Documentation. 
The  archive  also  sets  standards  and 
establishes  procedures  for 
documentation  of  data  sets.  Early  in  the 
operational  phase,  data  documentation 
and  code  books  will  be  developed  for 
archived  data  sets  to  make  these  data 
readily  available  to  other  researchers 
and  facilitate  secondary  analysis.  A 
related  goal  is  to  increase  the  average 
quality  of  child  care  research  through 
systematic  improvements  in  the 
imderlying  quality  of  data. 

Content  Envelopment.  Once  the 
archive  is  operational,  data  contributors 
and  end  users  of  research  vdll  be  able 
to  access  data  and  published  research, 
as  well  as  special  materials  such  as 
research  simimaries  or  methodology 
briefs.  This  activity  will  involve  ongoing 
acquisitions  and  development  to  ensure 
that  the  needs  of  contributors  and  users 
are  met. 

Data  Contributors.  Any  child  care 
investigator,  regardless  of  the  funding 
source,  is  encouraged  to  house  data  with 
the  CCRCA.  Since  2000,  all  research 
grantees  funded  by  the  ACYF  Child  Care 
Bureau  have  been  required  to  plan  for 
the  archiving  of  their  data.  The  intent  is 
that  grantees  will  prepare  their  data  sets 
according  to  sound  data  processing  and 
documentation  practices,  and  house 
those  data  sets  at  the  CCRCA  within  two 
years  after  the  end  of  their  funding 
period.  The  CCRCA  will  provide 
technical  support  to  contributors 
regarding  data  entry,  processing, 
analysis,  and  docimientation.  Apart 
from  research  that  is  sponsored  by  the 
Child  Care  Bureau,  there  are  a  large 
number  of  studies  underway  or  recently 
completed  that  focus  on  child  care  or 
early  education  or  contain  relevant 
variables.  Thus,  the  archive  will 
increasingly  house  analytic  data  sets 
from  a  variety  of  sources.  For  example, 
the  CCRCA  might  archive  specially 
prepared  analytic  data  sets  fit)m  State 
child  care  agencies  or  networks  of 
resource  and  referral  agencies;  large  data 
sets  frova  major  Head  Start  studies  or 
national  surveys  with  child  care 


variables;  or  small  local  studies.  A 
"Handbook  for  Data  Contributors"  was 
created  under  the  development  contract 
and  vnU  be  available  for  dissemination 
early  in  the  operational  phase. 

niata  Users.  Many  researchers  will  use 
the  CCRCA  to  access  public  data  sets  for 
secondary  analysis.  The  CCRCA  must 
maintain  a  system  of  data  access  for 
primary  data  sets  as  well  as  specially 
constructed  analytic  files  and 
interactive  tools.  For  example,  some 
researchers  might  need  to  extract  child 
care  data  from  national  longitudinal 
studies  in  which  child  care  is  embedded 
in  a  larger  set  of  issues.  Some  may  need 
to  combine  child  care  data  from  two  or 
more  data  sets  to  create  a  linked  data 
file.  Others  may  need  to  conduct  simple 
analyses  of  large  data  sets  like  national 
census  estimates  or  State  administrative 
data.  Support  for  data  users  will 
continue  to  grow  over  the  next  several 
years,  as  the  CCRCA  becomes  known  to 
a  wider  set  of  technically  sophisticated 
users. 

Component  3.  Technical  Assistance  and 
Collaboration 

The  Technical  Assistance  and 
Collaboration  component  provides 
interface  and  support  for  data 
contributors  and  users  as  well  as  for  the 
Child  Care  Policy  Research  Consortium 
and  other  collaborative  endeavors 
undertaken  by  the  Child  Care  Bureau. 

Technical  Assistance 

Early  in  the  operational  phase,  the 
CCRCA  will  establish  technical  support 
for  the  archive,  much  of  it  deliver^ 
through  on-line  services.  This  function 
will  include  such  features  as: 

•  Frequently  asked  questions  and 
answers; 

•  An  e-mail  help  desk; 

•  Short  briefing  papers  on  common 
technical  issues; 

•  Prototypical  research  designs  and 
methodological  applications  developed 
to  encourage  new  researchers  and 
promote  a  high  standard  of  quality  in 
emerging  studies; 

•  Innovative  tools  such  as  CD-ROMs 
and  a  range  of  ready-to-use  formats  that 
make  archived  data  sets  more  easily 
accessible  to  the  research  commimity; 

•  Information  on  CCRCA  services, 
products  and  new  acquisitions; 

•  Technical  guidelines  for  data 
processing  and  access. 

•  Electronic  mail  services  to  facilitate 
networking  and  information  exchange 
among  researchers,  policy  makers,  and 
other  stakeholders;  and 

•  Access  to  a  database  on  designs  and 
measures  for  researchers  in  this  field. 

The  CCRCA  will  also  provide  training 
and  technical  assistance  opportimities 
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by  conducting  technical  roundtables  for 
researchers  working  on  special  data  sets 
such  as  child  care  administrative  data 
from  the  States.  Other  opportunities 
might  include  training  institutes  that 
convene  a  small  nimiber  of  researchers 
to  work  in  a  guided  setting  with 
important  national  data  sets.  Support  for 
secondary  analysis  of  various  data  sets 
in  the  COICA  can  be  provided  through 
these  training  institutes  as  well  as 
through  small  grants.  Support  might 
also  be  provided  for  graduate  students 
or  postdoctoral  fellows  to  work  in 
residence  with  archive  staff  on  research 
related  to  the  holdings. 

Workshops  and  training  sessions  will 
be  convened  at  major  national 
conferences.  In  particular,  the  CCRCA 
will  conduct  sessions  at  the  Child  Care 
Bureau's  annual  Child  Care  Policy 
Research  Consortium  meeting  and  its 
annual  meeting  of  State  Child  Care 
Administrators.  While  some  technical 
assistance  activities  will  be  supported 
through  this  Cooperative  Agreement, 
others  may  require  outside  resources, 
including  other  funding  partners  and  fee 
for  service  arrangements. 

Collaboration  and  Infrastructure 
Building 

The  CCRCA  will  create  a  national 
infrastructure  for  child  care  research.  A 
major  function  of  this  effort  will  be  to 
facilitate  collaboration  among 
researchers  to  build  knowledge, 
facilitate  networking  and  thematic  work 
across  projects;  and  provide  a  vehicle 
for  peer  technical  support  and  scientific 
advancement.  A  related  function  is  to 
increase  interaction  and  mutual  support 
between  the  research  and  policy 
communities.  As  researchers  try  to  make 
their  studies  more  relevant  for  policy 
and  practice,  pohcy  makers  will  be  able 
to  make  better  use  of  the  findings.  These 
relationships  can  be  nurtured  and 
significantly  strengthened  through 
activities  of  the  Technical  Assistance 
and  Collaboration  component. 

The  CCRCA  will  participate  as  a 
member  of  the  Child  Care  Policy 
.  Research  Consortium  and  provide 
limited  support  for  consortium-wide 
initiatives.  The  CCRCA  will  participate 
in  activities  of  the  consortium  steering 
conunittee  and  assist  with  note  taking 
and  preparation  of  summary  documents 
resulting  from  conference  calls,  research 
forums,  or  major  meetings.  The  CCRCA 
will  support  participants  in  the  annual 
meeting  of  the  consortium  with 
technical  workshops  and  small  group 
discussions,  as  well  as  on-site  document 
preparation  and  organization  of 
materials  to  lend  depth  and  breadth  to 
the  discussions.  (Logistical  support  for 
the  meeting  will  be  supplied  by  the 
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Child  Care  Bureau's  Conference 
Management  Center).  The  CCRCA  will 
also  assist  with  plaiming  for  meetings 
and  briefings,  coordinating  the  work  of 
thematic  work  groups  for  cross-cutting 
research,  and  preparation  of 
proceedings  or  other  summary 
documents. 

As  part  of  this  function,  the  CCRCA 
will  maintain  the  consortium  list-serve, 
including  various  subgroups  working  on 
cross-cutting  themes.  In  this  regard, 
collaborative  efforts  may  be  broadened 
to  include  research  organizations  and 
individuals  outside  of  the  consortium. 
To  support  this  cross-fertilization  of 
research  and  partnership  building,  the 
CCRCA  will  set  up  and  manage  web- 
based  theme  groups  of  researchers  who 
are  working  on  key  issues.  Topics  of 
interest  currently  include  early  learning 
and  hteracy,  improvement  of  quality 
and  development  of  the  child  care 
workforce,  child  care  subsidy  and  other 
policy  issues,  dynamics  of  supply  and 
demand  in  child  care  markets,  and 
family  decisions  in  diverse  cultural 
contexts  and  socioeconomic  conditions. 
The  CCRCA  will  also  provide  limited 
analytic  support  to  State  child  care 
agencies.  The  CCDF  Lead  Agencies 
make  difficult  program  and  policy 
decisions  about  how  services  should  be 
targeted  and  how  limited  quality  funds 
should  be  spent.  To  assist  States  in 
making  decisions  that  are  informed  by 
the  soundest  information  possible,  the 
CCRCA  will  translate  research  findings 
into  briefing  papers,  power  point 
presentations  and  other  formats.  Other 
forms  of  support  might  include 
statistical  analysis  of  national  data  sets 
containing  child  care  related  variables 
and  poUcy  research  forums. 

/.  Evaluation  Criteria 

Eligible  applications  will  be  scored 
competitively  against  the  published 
evaluation  criteria  described  below. 
These  criteria  will  be  used  in 
conjunction  with  the  other  expectations, 
priorities  and  requirements  in  this 
annoimcement  to  evaluate  how  well 
each  proposal  addresses  the  Child  Care 
Bureau's  research  agenda  and  goals.  The 
point  values  indicate  the  maximum 
numerical  weight  for  each  criterion  (100 
total  points). 

Criterion  1.  Approach  (40  Points) 

The  extent  to  which  the  applicant's 
technical  approach: 

Appropriately  links  CCRCA  goals, 
objectives,  activities  and  performance 
indicators  to  ensure  successful 
operations,  ongoing  development,  and 
public  acceptance. 

Demonstrates  the  ability  to  effectively 
implement  and  coordinate  the 


functional  components  of  the  CCRCA  to 
promote  high  quality  and  useful 
research,  make  research  data  and 
products  easily  accessible,  significantly 
improve  the  research  infrastructiu-e,  and 
support  the  Child  Care  Bureau  and  its 
Child  Care  Policy  Research  Consortium. 
Describes  the  technical  specifications 
of  the  information  technology  system 
that  will  be  developed  or  sustained  to 
support  the  web-based  functions  of  the 
CCRCA  and  addresses  issues  related  to 
ACF  information  technology 
requirements  for  project  boimdaries, 
data  security,  risk  analysis,  operational 
concepts,  functional  requirements, 
systems  design,  deployment  plans,  and 
performance  standards. 

Provides  a  detailed  description  and 
rationale  for  the  range  of  topics  to  be 
included  in  the  CCRCA  archive,  the 
tjrpes  of  data  sets  that  currently  exist 
and  are  anticipated;  and  which  among 
these  should  be  given  priority  for 
inclusion  in  the  CCRCA. 

Demonstrates  an  awareness  of  current 
activities  being  undertaken  in  the  field 
of  data  archiving,  web  site  management, 
technical  assistance  and  collaboration; 
describes  how  the  approach  being 
proposed  would  build  on  or  coordinate 
with  this  work. 

Demonstrates  an  understanding  of  the 
technical  issues  and  problems 
associated  with  a  national  data  archive; 
describes  the  strengths  and  limitations 
of  existing  approaches;  and  proposes 
effective  solutions  to  a  full  range  of 
issues.  Important  issues  include,  but  are 
not  limited  to,  multiple  archiving  of 
individual  data  sets;  technical  problems 
with  data  sets  such  as  poor  variable 
definitions,  small  sample  sizes,  and 
missing  data;  delimitation  of  public 
access  to  data;  piecemeal  publication  of 
data  sets  and  documents  related  to  a 
single  study;  masking  of  individual 
identifiers  and  protection  of 
confidentiality;  legal  issues  of  liability; 
and  terms-of-use  agreements. 

Describes  a  plan  for  effectively 
partnering  with  other  research  and  data 
archives,  knowledge  management,  and 
information  systems;  funding  partners; 
and  research  consortia,  professional 
associations,  or  other  relevant  bodies 
whose  members  represent  target  users  of 
the  CCRCA. 

Discusses  the  relationship  of 
archiving  to  the  protection  of  human 
subjects,  informed  consent,  protection 
from  research  risks,  and  Institutional 
Review  Boards  (IRB).  Addresses  the 
relationship  of  the  funded  archive  to 
Institutional  Review  Boards  and  the 
Department  of  Health  and  Human 
Services  Office  for  Protection  from 
Research  Risks  and  Certificates  of 
Confidentiality,  specifically. 
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Proposes  an  effective  approach  to 
technical  assistance  for  contributors  and 
users  of  the  CCRCA,  showing  how  the 
technical  assistance  plan  relates  to  and 
promotes  each  of  the  other  components. 

Describes  the  composition  and  role  of 
an  advisory  group  in  support  of  the 
work  of  the  CCRCA. 

Proposes  an  effective  plan  to  increase 
collaboration  and  partnership-building 
at  national,  Statewide  and  local  levels, 
support  researchers  and  other 
stakeholders  in  their  efforts  to  build 
effective  partnerships,  and  promote 
collaboration  in  a  variety  of 
environments,  such  as  colleges  and 
universities.  State  and  local  child  care 
agencies,  and  child  care  organizations. 

Rroposes  approaches  that  reflect 
cultural  sensitivity  to  the  issues  being 
addressed. 

Identifies  possible  barriers  to 
achieving  the  proposed  results  and 
benefits  and  describes  effective 
strategies  for  addressing  these  barriers. 

Provides  assiuance  that,  should  the 
occasion  arise,  all  products  acquired, 
developed  or  maintained  during  the 
term  of  the  cooperative  agreement  will 
Be  passed  on  to  ACF  or  the  subsequent 
CCRCA  grantee. 
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Criterion  2.  Staff  and  Organizational 
Profiles  (25  Points) 

The  extent  to  which  the  applicant: 

Commits  to  an  adequate  number  of 
staff  with  the  expertise  to  carry  out  the 
project  with  a  high  level  of 
accomplishment,  on  time,  and  within 
budget. 

Proposes  a  project  director  and  key 
staff  with  highly  relevant  skills, 
knowledge  and  experience.  Brief 
resumes  of  the  current  and  proposed 
staff,  as  well  as  job  descriptions 
demonstrate  the  ability  of  the  proposed 
staff  to  fulfill  key  roles.  Resumes 
indicate  what  position  each  individual 
wiU  fill  and  position  descriptions 
specifically  describe  each  job  as  it 
relates  to  the  proposed  project. 

Describes  university  or  agency 
support,  if  applicable,  to  the 
organizational  capabilities  required  for 
implementation  of  this  activity. 

Describes  organizations  and 
consultants  who  may  work  on  the 
program  along  with  a  short  description 
of  the  nature  of  tbeir  effort  or 
contribution. 

Provides  information  on  plans  for 
training  project  staff  as  well  as  staff  of 
cooperating  organizations  and 
individuals,  if  needed. 

Provides  a  detailed  management  plan, 
with  personnel  allocations,  tasks  and 
subtasks,  products,  timelines,  and 
coordination  of  components,  that  shows 
how  the  proposed  project  goals  will  be 


accomplished  and  provides  a  means  of 
monitoring  progress,  accomplishments, 
and  shortfalls. 

Describes  the  relationship  between 
the  proposed  project  and  other  work 
planned,  anticipated  or  underway  by 
the  applicant  with  Federal  assistance. 

Demonstrates  sufficient  resoiuces  and 
appropriate  facilities  to  successfully 
implement,  manage  and  further  develop 
the  CCRCA. 

Includes  letters  of  intention  from  any 
subcontractors  or  primary  consultants. 

Criterion  3.  Objectives  and  Need  for 
Assistance  (15  Points) 

The  extent  to  which  the  applicant: 

Demonstrates  an  awareness  of  current 
issues  and  initiatives  in  child  care 
research,  policy  and  practice,  technical 
assistance,  and  collaboration;  as  well  as 
the  interrelationships  among  these 
broad  functions. 

Describes  the  need  for  an  integrated 
system  to  further  research,  knowledge, 
and  collaboration  in  the  field  of  child 
care  and  early  care  and  education. 

Describes  die  relationships  among  the 
interactive  web  site,  the  research 
database  and  data  archive,  and  the 
technical  assistance-collaborative 
components  of  the  project. 

Discusses  current  issues  in  archiving 
including,  but  not  limited  to,  topics 
such  as  the  world-wide  web, 
dissemination  strategies,  liability, 
confidentiality,  and  terms-of-use 
agreements. 

Describes  the  audience  of  CCRCA 
contributors  and  users,  estimates  their 
number,  describes  their  needs,  and 
presents  a  soimd  growth  model  with 
estimates  of  increased  annual  usage  and 
costs. 

Criterion  4:  Results  or  Benefits  Expected 
(10  Points) 

The  extent  to  which  the  applicant: 

Identifies  the  results  and  benefits  of 
the  proposed  project  to  enhance  policy, 
improve  practice,  and  advance  science 
in  child  care  research. 

Describes  how  the  proposed  approach 
to  the  CCRCA  would  contribute  to 
overall  efforts  to  improve  child  care 
services  and  systems,  the  development 
and  well-being  of  children,  and 
particular  outcome  measures,  as 
applicable. 

Discusses  the  significance  to  the  field 
of  the  proposed  project  and  describes 
why  the  proposed  approach  is 
innovative. 

Provides  a  set  of  performance 
measures  designed  to  demonstrate  how 
well  the  goals  and  objectives  of  the 
CCRCA  are  being  met. 

Describes  how  technical  assistance 
plans  will  benefit  contributors  and  users 


of  the  CCRCA  including  the  Child  Care 
Bureau,  members  of  the  Child  Care 
Policy  Research  Consortium  and  other 
members  of  the  child  care  research  and 
policy  communities. 

Describes  how  the  proposed  project 
will  significantly  increase  collaboration 
and  partnership  building  among 
researchers,  policy  makers,  and  other 
stakeholders  at  national.  State,  and  local 
levels. 

Criterion  5.  Budget  and  Budget 
Justification  (10  Points) 

The  extent  to  which  the  applicant: 

Provides  a  narrative  description  and 
sound  rationale  for  the  budget 
information  presented  on  Standard 
Forms  424  and  424A  and  related  budget 
tables  presented  in  the  text. 

Demonstrates  that  costs  to  operate  the 
CCRCA  are  reasonable,  adequate  and  - 
justified  in  terms  of  the  proposed  tasks 
and  subtasks  as  well  as  results  and 
benefits. 

Includes  soimd  fiscal  control  and 
accounting  procediues  to  ensure 
prudent  use,  proper  and  timely 
disbm^ement  and  acciuate  accounting 
of  funds  received  under  this  program 
announcement. 

Part  m.  Evaluation  of  Promising 
Models  and  Delivery  Approach^  to 
Child  Care  Provider  Training  (Priority 
Area  2) 

A.  Purpose 

The  purpose  of  this  project  is  to 
identify  and  test  a  training  model  and 
alternative  delivery  approaches  that 
show  promise  for  improving  the 
knowledge,  skill  and  performance  of 
child  care  providers. 

B.  Eligible  Applicants 

Eligible  applicants  include  non-profit 
agencies  and  organizations,  public  and 
private  institutions  such  as  colleges  and 
universities,  and  agencies  of  State  and 
local  government.  Faith-  and 
community-based  organizations  are 
eligible  to  apply,  as  are  profit-making 
organizations  that  agree  to  forego  their 
profits. 

C.  Type  and  Number  of  Awards 

One  cooperative  agreement  will  be 
awarded. 

D.  Project  Duration  and  Budget  Periods 

The  project  period  will  extend  up  to 
four  years  (September  30,  2003  through 
September  29,  2007).  The  award,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period.  Applications  for 
continuation  funds  will  be  entertained 
in  subsequent  years  on  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  satisfactory 
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progress  of  the  grantee,  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
government. 

E.  Funding  Levels  and  Maximum 
Federal  Share 

The  Child  Care  Bureau  intends  to 
commit  a  maximum  of  $1.5  million  and 
the  Office  of  the  Assistant  Secretary  of 
Planning  and  Evaluation  intends  to 
commit  a  maximum  of  $400,000  for  a 
total  of  $1.9  million  for  the  first  year 
and  each  subsequent  year  of  the  award, 
for  a  maximum  total  of  $7.6  million. 
The  maximum  Federal  share  is  90 
percent  of  total  project  costs. 

F.  Matching  Requirements 

Non-Federal  matching  funds  of  at 
least  10  percent  of  total  project  costs 
will  be  required.  The  total  approved 
project  cost  is  the  sum  of  the  Federal 
share  and  the  non-Federal  share. 
Therefore,  a  project  requesting 
$1 ,900,000  in  Federal  funds  must 
include  a  match  of  at  least  $211,111  for 
a  total  project  cost  of  $2,111,111.  (To 
compute  the  non-Federal  share  divide 
the  Federal  share  by  90  and  subtract  the 
Federal  share  from  that  amount.) 
Applicants  are  strongly  encouraged  to 
contribute  additional  cash  or  in-kind 
resources. 

Applicants  are  encouraged  to  offer 
funding  partnerships  that  significantly 
extend  the  scope  and  reach  of  the 
project.  For  example,  the  applicant 
might  include  a  partnership  with  an 
organization  that  has  funding  to  provide 
child  care  provider  training.  Applicants 
should  provide  letters  of  commitment 
from  organizations  or  agencies  verifying 
the  actual  amount  of  non-Federal 
support  to  the  project. 

Grantees  will  be  held  accountable  for 
conunitments  of  non-Federal  resources 
even  if  these  exceed  the  amoimt  of  the 
required  match.  Failure  to  provide  the 
amount  will  result  in  disallowance  of 
Federal  match. 

G.  Federal  Role 

A  cooperative  agreement  is  Federal 
assistance  in  which  substantial  Federal 
involvement  in  project  activities  is 
anticipated.  Responsibilities  of  Federal 
staff  and  the  successful  applicant  are 
negotiated  prior  to  award.  The  Biu^au 
and  the  grantee  funded  under  this 
priority  area  will  work  collaboratively  to 
fecilitate  accomplishment  of  project 
goals,  including  development  of  the 
final  technical  approach  and  study 
design,  selection  of  core  measiu^s,  and 
the  establishment  of  the  Steering 
Committee  and  Technical  Work  Group. 
The  Bureau  will  also  facilitate 


collaboration  with  other  research 
grantees  and  contractors. 

H.  Project  Description 

The  cooperative  agreement  under  this 
priority  area  will  support  a  multi-year 
research  initiative  to  design,  implement, 
manage,  and  coordinate  the  evaluation 
of  a  child  care  provider  training  model 
imder  varying  conditions.  A  "promising 
model"  is  defined  as  one  with  at  least 
preliminary  evidence  of  effectiveness  in 
small-scale  interventions  or  for  which 
there  is  potential  for  generating  data  that 
will  be  useful  for  making  decisions 
about  taking  the  intervention  to  scale 
and  generalizing  the  results  to  diverse 
populations  and  settings.  Provider 
populations  of  interest  include  family 
home  providers,  informal  care  providers 
(such  as  family,  friends  and  neighbors), 
and  center  staff  who  are  entry-level  or 
have  minimal  qualifications. 

The  training  model  should  include 
one  or  more  focal  areas  such  as 
supporting  children's  development  in 
specific  domains,  promoting  positive 
outcomes  in  linguistically  or  culturally 
diverse  populations,  or  managing 
children's  behavior.  A  promising  model 
might  be  tested  in  different  geographic 
locations;  among  providers  of  differing 
social,  economic,  educational,  or 
cultiu-al  characteristics;  or  with 
providers  who  serve  children  and 
families  with  special  characteristics  and 
needs.  Where  a  single  training  model 
would  be  used,  variations  in  the 
delivery  of  training  might  be  included 
in  the  evaluation. 

The  Child  Care  Bureau  is  especially 
interested  in  training  models  that 
promote  excellence  among  providers 
who  serve  children  and  families  with 
special  needs  and  challenges.  Examples 
include  (1)  infants  and  toddlers;  (2) 
families  eligible  for  assistance  through 
the  Child  Care  and  Development  Fund 
and  related  State  and  Federal  funding 
sources;  (3)  ethnic  and  language 
minority  groups;  (4)  children  with 
disabilities;  and  (5)  other  groups  that 
may  present  special  challenges  or  needs. 

The  cooperative  agreement  will  be 
awarded  to  an  organization  acting  as 
evaluation  coordinator  (grantee),  which 
will  select  three-to-four  study  sites 
according  to  the  project  design.  Site 
selection  will  be  finalized  with  input 
from  the  Child  Care  Bureau.  The 
evaluation  coordinator  will  provide 
project  direction,  support,  and 
coordination  across  sites.  This  structiire 
is  intended  to  facilitate  the  sharing  of 
ideas,  measures,  data,  and  other 
specialized  resoiu-ces  as  well  as 
collection  of  core  data  elements  across 
study  sites. 


The  evaluation  coordinator  will  detail 
the  specific  roles  of  the  evaluation 
coordinator  in  carrying  out  the  proposed 
design,  in  managing  the  project,  and  in 
coordinating  with  the  Child  Care  Bureau 
and  other  partners  in  the  project.  At 
least  one  study  site  will  utilize  a 
randomized  controlled  design  in  order 
to  explore  cause  and  effect  relationships 
between  the  training  model  and  child 
outcomes.  Applicants  should  propose  a 
preliminary  list  of  study  sites  and 
describe  the  training  intervention.  The 
application  should  include  letters  of 
commitment  from  individuals 
representinB  the  various  study  sites. 
Fimds  will  be  provided  under  this 
cooperative  agreement  for  research 
design,  implementation  fidelity,  data 
collection,  and  analysis.  Fvmding  and 
delivery  of  the  training  intervention 
must  be  accomplished  through  a 
partnership  with  a  State  or  local  service 
partner.  The  intervention  may  be 
funded  with  CCDF  quality  funds.  Early 
Learning  Opportunity  Act  discretionary 
grants,  or  other  funds  as  appropriate. 

The  evaluation  coordinator  will 
establish  an  advisory  committee  or 
technical  work  group  with  input  from  ' 
the  Child  Care  Bureau,  hi  consultation 
with  this  group,  the  evaluation 
coordinator  will  provide  guidance  and 
direction  on  decisions  regarding  the 
training  intervention;  design  and 
methodology  of  the  coordinated 
research  study;  selection  of  core 
measures  and  instruments;  collection 
and  analysis  of  core  data;  and 
preparation  and  reporting  of  findings 
from  the  integrated  research  study.  The 
evaluation  coordinator  will  provide 
technical  support  to  the  individual 
study  sites  on  the  training  intervention; 
provide  logistical  support  for  meetings; 
and  make  materials  available  for  the 
collection  of  core  data  across  projects. 

Each  of  the  individual  study  sites  will 
be  responsible  for  the  development, 
implementation  and  maintenance  of  the 
intervention.  However,  the  evaluation 
coordinator  will  provide  pre-  and  post- 
intervention  direction  related  to  data 
collection,  the  analysis  of  a  core  set  of 
common  cross-site  baseline  measures, 
and  collection  of  family  and  child 
outcome  data.  The  grantee  will  be 
responsible  for  ensuring 
implementation  fidelity  and  data 
quality.  Timely  cross-site  data  will  be 
returned  to  individual  project 
researchers  to  serve  as  a  basis  for  local 
analyses.  Additional  collection  of  data 
on  specific  measures  used  in  the  local 
sites  may  be  carried  out  by  the 
individual  projects  using  project  funds. 
Each  individual  study  site  will  ensure 
that  training  is  delivered  to  the  target 
population  as  proposed,  and  that  core 
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implementation  and  outcome  data  are 
identified  and  collected  in  consultation 
with  the  grantee.  Data  collection  and 
management  at  each  site  will  be  the 
responsibility  of  an  individual  or 
organization  charged  with  collecting  the 
core  set  of  measures  designated  for  use 
in  all  sites  and  model  variations. 
Additional  collection  of  data  on  local 
measures  and  analyses  of 
implementation  and  outcomes  may  be 
carried  out  by  individual  study  sites. 
This  arrangement  allows  local 
researchers  to  consider  qualitative  or 
other  data  collection  approaches  to 
augment  the  core  measures. 

The  evaluation  coordinator  must 
ensure  that  each  site  has  the  capacity  to 
develop,  implement,  and  maintain  the 
intervention  taking  into  accoimt 
important  featiires  of  the  training 
program  and  issues  related  to  providers, 
families  and  children.  This  capacity 
may  be  provided  directly  by  the  grantee 
organization  or  through  agreement  with 
another  organization. 

/.  Narrative  Statement  Requirements 

The  following  section  describes 
technical  requirements  for  the  Project 
Narrative  Statement. 

1.  [Technical  Approach 

The  applicant  will  describe  its 
proposed  technical  approach  including 
an  integrated  evaluation  design.  The 
narrative  must  link  conceptual, 
theoretical  and  technical  elements  of  the 
design,  including  the  selection  of  the 
training  model  or  approach  as  well  as 
plans  for  site  selection  and  sampling, 
measurement,  field  implementation, 
data  collection,  and  data  analysis. 
Anticipated  short-term  and  long-term 
outcomes  must  be  described.  Initial 
results  regarding  implementation 
fidelity  and  effectiveness  of  the  training 
intervention  on  providers'  skills  and 
practices  are  expected  at  the  end  of  the 
first  year  of  training  implementation. 
The  design  (and  anticipated  long-term 
outcomes)  must  include  follow-up  to 
evaluate  retention  of  skills  and  practice 
and  outcomes  of  the  intervention  for 
children  and  families.  Completion  of  all 
data  analyses  and  reports  is  expected  in 
year  four.  Public  use  data  files  must  be 
archived  with  the  Child  Care  Research 
Collaboration  and  Archive  (CCRCA) 
within  24  months  after  completion  of 
the  project. 

Tne  goal  of  this  evaluation  is  to 
determine  whether  specific  caregiver 
training  models  or  approaches 
effectively  improve  the  knowledge, 
skills,  and  practices  of  caregivers  who 
have  traditionally  been  left  out  of 
research  and  evaluation  studies.  Of 
special  interest  are  family  home 


providers,  informal  care  providers  (such 
as  femily,  ftiends,  and  neighbors),  entry- 
level  center  staff  and  center  staff  with 
minimal  qualifications.  There  is  a  need 
for  studies  that  are  scientifically 
rigorous  and  at  the  same  time  feasible 
for  the  population  under  study.  Studies 
should  use  methodologies  that  are  as 
rigorous  as  possible,  given  the  training 
intervention  imder  study,  the 
population  being  served,  and  the 
presence  of  potential  mediating  or 
confounding  variables.  Studies  may  use 
experimental  designs,  mixed- 
approaches  or  planned  variations,  but 
studies  that  rely  solely  upon  descriptive 
data  (whether  qualitative  or 
quantitative)  are  discouraged.  The 
research  design  must  be  clearly 
articulated  and  there  must  be  a  rationale 
for  including  specific  groups  and  sub- 
groups of  care  providers  in  different 
study  groups.  At  least  one  study  site 
will  be  expected  to  use  randomized 
controlled  design. 

Three  areas  of  complementary 
research  are  of  particular  interest: 

•  Studies  that  address  how  individual 
or  background  differences  in  providers 
interact  with  the  training  approach  or 
model  to  influence  provider  outcomes. 
These  studies  would  address  the 
question:  For  which  provider  under 
which  condition  is  the  training 
approach  or  model  most  successful? 

•  Studies  that  compare  different 
delivery  methods  of  the  training  or 
model,  or  different  approaches  to 
implementation,  in  order  to  identify  key 
features  of  the  training  approach  or 
model  that  might  improve  effectiveness 
and  ease  of  implementation.  These 
studies  would  address  the  question: 
Under  what  circimistances  does  the 
training  approach  or  model  achieve  the 
greatest  impact? 

•  Studies  that  use  randomized 
controlled  designs  that  can  address 
cause-effect  relationships  between 
training  models  and  measured 
outcomes.  These  studies  would  address 
the  question:  what  training  models  or 
training  model  components  lead  to 
positive  changes  in  the  competency  of 
providers  and  outcomes  for  children 
and  families?  - 

Studies  should  incorporate  measures 
of  intervention  fidelity  for  use  as 
potential  mediating  variables  in  the 
analyses  and  to  control  for  confoimding. 
For  studies  using  multiple  comparison 
and/or  control  groups,  measures 
describing  the  intervention  must  be 
included  in  the  study  design  and/or 
data  analysis  plan  to  ensure  that  any 
differences  in  provider,  child  or  family 
outcomes  between  treatment  groups  and 
control  groups  are  directly  attributable 
to  the  intervention.  The  studies  should 


incorporate  a  suitable  number  of  sites  to 
provide  sufficient  variation  to  test 
relevant  hypotheses. 

2.  Conceptual  Framework 

The  conceptual  framework  presents 
the  theory  or  underlying  idea  behind  the 
training  model  being  proposed  for 
evaluation,  describes  how  the  training 
model  was  developed  and  used  in  the 
field,  and  why  this  model  is  considered 
worthy  of  evaluation.  It  also  summarizes 
the  proposed  evaluation  component, 
demonstrating  the  appropriateness  and 
benefit  of  this  approach  for  assessing  the 
effectiveness  of  the  training  model  for 
the  target  populations. 

Training  Model  or  Approach 

This  section  should  summarize  key 
aspects  of  the  proposed  training  model, 
including  the  traiiiing  goals,  the  types  of 
issues  or  variables  included,  the  training 
process,  the  population  of  providers  to 
which  it  applies,  what  provider 
outcomes  are  measured,  and  how 
success  of  the  program  is  determined.  If 
the  training  program  has  been  formally 
studied,  these  studies  and  their 
outcomes  should  be  described. 

Training  models  to  be  considered  for 
implementation  and  evaluation  should 
include  one  or  more  specific  areas  of 
focus;  for  example: 

•  Training  activities  designed  to 
improve  the  skills  and  practices  of 
caregivers  to  enable  them  to  support 
children's  development  in  the  area(s)  of 
emerging  literacy,  language 
development,  numeracy,  social- 
emotional  development,  physical 
development,  creative  expression,  and 
health; 

•  Training  activities  to  promote  skills 
and  practices  that  would  support 
positive  outcomes  in  linguistically  and 
cultvirally  diverse  populations; 

•  Training  and  professional 
development  activities  designed  to 
enhance  child  behavior  management  or 
other  care  practices. 

Target  Popiilations 

Provider  Populations.  The  training 
approach  or  model  should  be  targeted  to 
family  home  providers  (regulated  and 
legally-exempt  from  regulation), 
informal  care  providers  (such  as  family, 
friends  jind  neighbors),  and  center  staff 
who  are  entry-level  or  have  minimal 
qualifications. 

Child  and  Family  Populations.  The 
training  model  and  approaches  selected 
for  the  training  intervention  should  take 
into  account  the  effects  that  the 
theorized  changes  in  skills  and  practice 
will  have  on  outcomes  for  children  of 
the  ages  served  by  providers  in  the 
sample.  For  example,  some  home-based 
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providers  care  for  only  in&nts  and 
toddlers  or  school-age  children.  Others 
have  a  wider  range  of  children  in  their 
care.  The  training  model  should  clearly 
point  to  improvements  in  practice  that 
will  affect  children  of  those  ages.  Many 
children  face  special  challenges  that 
stem  from  cultural  or  language 
differences,  especially  if  their  families 
are  recent  immigrants  and  have  not  yet 
created  a  bridge  between  their  native 
cultures  and  ways  of  life  in  America.  In 
some  communities,  child  care  providers 
must  relate  to  children  of  different 
cultures.  Children  with  disabilities  or 
special  needs  most  often  receive  care  in 
home-based  settings  and  providers  take 
on  these  challenges  with  very  little 
training.  More  broadly,  children  firdm 
low-income  families  often  face 
particular  challenges  as  they  prepare  to 
enter  school.  The  applicant  should 
describe  how  changes  in  practice 
brought  about  by  the  training 
intervention  will  help  providers  support 
the  physical,  emotional,  social, 
cognitive  and  linguistic  skills  of 
children  with  diverse  characteristics  in 
order  to  develop  well  and  be  successful 
in  school. 

The  applicant  should  provide  a 
detailed  description  of  the  training 
intervention  and  how  it  will  be 
delivered  to  the  target  population.  The 
expectation  is  that  the  funding  and 
delivery  of  the  training  will  be 
accomplished  through  a  partnership  ■ 
with  a  State  or  local  service  provider. 
The  cooperative  agreement  will  fund  the 
.  evaluation  of  the  training 
implementation  and  the  effects  of  the 
training  on  provider,  child  and  family 
outcomes. 
,     The  creation  of  partnerships  between 
the  researchers  and  the  appropriate 
State  or  local  entities  is  key  to  the 
success  of  the  implementation  and 
evaluation  of  the  project.  When 
partnerships  exist,  or  will  be  developed, 
applicants  should  describe  the  specific 
programmatic  or  data  needs  of  the 
service  delivery  system,  as  well  as 
existing  data  collection  efforts,  how 
these  data  will  be  used  within  the 
design  of  the  proposed  study,  how  the 
data  will  be  augmented,  and  how  the 
data  will  enhance  the  overall  strength  of 
the  study. 

Research  Questions  and  Methodological 
Justifications 

Intervention.  What  is  the  theoretical 
justification  for  the  training  intervention 
selected,  and  to  what  extent  does  the 
intervention  adhere  to  its  theoretical 
basis?  What  is  the  preliminary  evidence 
that  the  approach  will  be  effective? 
What  are  the  expected  short-term  and/ 
or  longer-term  outcomes  for  care 


providers,  children  and  families?  How 
is  each  component  or  combination  of 
training  components  expected  to  affect 
children's  outcomes?  What  are  the 
mediating  pathways  through  which  the 
training  model  causes  change  in  child 
outcomes  [i.e.,  what  is  the  logic  model)? 
How  are  mediating  variables  and 
outcomes  measured?  What  is  the  range 
of  practices  that  are  affected,  either 
positively  or  negatively?  To  what  extent 
can  procediu^s  be  documented,  and 
what  is  the  process  for  achieving  this? 
What  is  the  range  of  activities  to  be 
imdertaken?  How  does  the  training 
intervention  differ  from  existing  training 
opportunities  available  to  the  target 
population?  What  is  the  process  of 
continuous  improvement,  and  how  are 
changes,  and  benefits  of  those  changes, 
dociunented  over  time? 

Effects  of  personal  characteristics  and 
site  and  community  contexts.  What 
structures  and  supports  are  needed  to 
implement  the  training  intervention? 
What  key  activities  are  needed  to  gain 
support  from  community  stakeholders 
and  collaborators?  How  should 
providers  of  different  backgroiuids  or 
working  in  different  settings  be 
recruited  into  the  study?  What  about  the 
parents  of  children  attending  those 
settings?  What  are  the  contextual 
variables  that  might  influence  how  the 
training  intervention  is  implemented: 
e.g.,  culture,  neighborhood 
characteristics,  organizational  climate, 
level  of  poverty  in  the  community, 
provider  backgroimds,  education, 
motivation,  skills  and  attitudes,  levels  of 
support  (financial  and  otherwise), 
competing  priorities  in  the  lives  of  the 
targeted  provider  population?  What  are 
the  relationships  among  the  individuals 
who  are  stakeholders  and/or 
participants  in  the  intervention? 

Sample.  Who  is  expected  to  benefit 
from  the  training  intervention?  Is  it  a 
universal  or  selected  intervention?  Who 
are  the  intended  participants  (types  of 
providers)?  How  are  age,  gender, 
language,  socio-economic  status  and 
other  key  child  care  provider,  child,  or 
family  characteristics,  as  well  as 
cultural  issues,  addressed?  To  what 
populations  can  evaluation  resxilts 
likely  be  generalized? 

Delivery  of  training  intervention.  Who 
gets  what,  from  whom,  and  how  much? 
What  is  the  intensity  of  the  intervention, 
the  frequency  of  contact,  the  length  of 
each  contact,  the  number  of  contacts 
and  the  duration  of  the  training 
intervention?  To  what  extent  is  the 
program  individualized,  and  what  are 
the  supports  for  individualization  (e.g.. 
periodic  assessments  of  needs  and 
progress).  What  is  the  level  of 
participation,  and  who  is  most  and  least 


likely  to  participate?  Who  delivers  the 
program?  What  is  the  level  of  education, 
training,  and  supervision  that  is 
required  of  training  intervention  staff? 
To  what  extent  do  external  staff 
(researchers,  program  developers, 
trainers)  have  to  remain  involved,  and 
in  what  capacities?  What  are  the  barriers 
to  implementation,  and  how  are 
challenges  resolved?  What  duration, 
intensity,  frequency,  and  types  of 
ongoing  support  are  necessary  to  sustain 
the  program  after  the  initial 
implementation  period?  What 
modifications  and  adaptations  are  made 
for  care  providers  with  specific 
challenges  to  participation  to  be 
successful? 

3.  Evaluation  Design 

Sampling  Plan.  The  proposed 
sampling  plan  should  describe  technical 
aspects  of  sample  construction  at  each 
level  of  analysis,  including  selection  of 
sites,  providers,  and  children,  sample 
sizes  and  corrections  for  attrition,  and 
procedures  for  maintaining  sample 
integrity  throughout  the  study.  This 
plan  should  demonstrate  an 
understanding  of  the  various  provider 
categories  proposed  for  this  evaluation 
and  the  challenges  of  sampUng  members 
of  each  group. 

Measurement  Plan.  All  measures 
proposed  for  use  in  the  study  must  be 
fully  described  and  justified  with 
respect  to  their  appropriateness  for 
study  goals,  training  variables, 
populations,  use  in  previous  studies, 
known  psychometric  properties,  and 
other  salient  factors.  The  relationship 
between  core  measures  and  site  specific 
measures  must  be  described,  as  well  as 
how  the  different  levels  of  measurement 
will  support  and  enhance  one  another 
analytically.  The  proposal  should 
specifically  describe  the  measiu^ment 
variables  to  be  included  in  the  core 
assessment  and  those  used  in  the  site- 
specific  assessment.  How  will  this 
battery  of  measures  contribute  to  both 
breadth  and  depth  of  understanding? 

Field  Operations  and  Data  Collection 
Plan.  This  section  of  the  design 
describes  the  procedures  for  collecting 
data,  maintaining  confidentiality, 
protecting  human  subjects,  tracking 
field  operations,  and  maintaining  data 
quality  control.  Applicants  should 
discuss  problems  that  might  be 
encountered  in  the  field  and  the  steps 
that  would  be  taken  to  resolve  them. 
The  relationship  between  baseline  data 
collection  and  data  collected  at  other 
points  should  also  be  discussed. 

Data  Processing  and  Analysis  Plan. 
The  proposal  should  detail  how  data 
will  be  initially  processed  and  data 
integrity  assessed.  This  section  should 
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also  describe  the  range  of  anticipated 
preliminary  analyses,  subsequent 
multivariate  analytic  analyses,  and  how 
results  will  be  presented.  Specific 
examples  of  table  shells  and  analytic 
models  should  be  provided.  The 
analytic  relationship  between  core  data 
and  site-specific  data  should  also  be 
described. 

4.  Public  Use  Data  Sets  and  Archiving    • 

The  proposal  must  contain  a  plan  for 
wbrking  with  the  Child  Care  Research 
Collaboration  and  Archive  (CCRCA)  and 
with  the  site  researchers  to  ensure  that 
pubUc  use  data  sets  produced  at  the  end 
of  the  project  are  of  high  quality,  well 
documented  and  suitable  for  archiving. 
The  public  use  data  will  be  archived 
with  the  CCRCA  within  24  months  after 
the  project  ends. 

5.  iProject  Management  Plan 

The  Project  Management  Plan 
describes  specific  roles  and 
responsibilities  of  each  major 
component,  presents  an  overall 
management  and  coordination  plan, 
outlines  individual  roles  and 
responsibilities  of  key  staff,  and 
demonstrates  the  applicant's  ability  to 
cany  out  the  project.  Resimies  for  key 
staff  or  position  descriptions  should  be 
included  along  with  capability 
statements  for  all  participating 
organizations.  A  detailed  timeline  with 
associated  persoimel  for  all  proposed 
activities  and  products  must  be 
included. 

Phasing  of  the  Intervention  and 
Evaluation.  This  project  is 
conceptualized  as  proceeding  through 
five  phases  carried  out  over  four  years. 
The  first  phase  is  a  planning  period 
during  which  the  needs  and  strengths  of 
the  target  population  will  be  more  fully 
described;  intervention  and  evaluation 
plans  will  be  finalized;  and  pilot  studies 
conducted.  Baseline  information  on 
provider,  children,  and  family 
characteristics  could  also  be  collected. 
In  the  second  phase,  the  training 
intervention  will  be  implemented  with 
the  targeted  popvdation.  Data  on  fidelity 
of  implementation  will  be  collected 
through  the  training  intervention 
period.  The  third  phase  will  involve  the 
collection  of  data  to  test  for  the 
effectiveness  of  the  implementation. 
Measures  and  instruments  to  assess 
changes  in  skills,  knowledge  and 
practices  in  the  care  provider  as  a  result 
of  the  training  intervention  will  be 
utilized  across  all  project  sites.  The 
fourth  phase  involves  collection  of  data 
to  assess  maintenance  of  skiUs  and 
practices  in  the  care  providers  as  well 
as  the  effects  of  changes  in  practice  on 
child  and  family  outcomes.  The  fifth 


phase  involves  integration  of  data  across 
projects,  analyses  of  individual  site  and 
coordinated  project  data,  and  reporting 
of  findings. 

Steering  Committee.  The  Steering 
Committee  for  this  cooperative 
agreement  will  consist  of  key  project 
staff  fi-om  the  Child  Care  Bureau,  the 
Evaluation  Coordinator,  the  Site 
Evaluators,  and  the  organization  in 
charge  of  training  delivery.  The  purpose 
of  the  Steering  Committee  is  to  enable 
managers  to  coordinate  various 
components  in  a  collaborative  and 
integrated  manner,  ensure  that  decisions 
reflect  their  diverse  needs  and 
perspectives,  and  jesolve  issues  as  they 
arise.  Members  of  the  Steering 
Committee  wiU  jointly  consider  issues 
encountered  in  finalizing  and 
implementing  the  study  design, 
including  sample  development, 
selection  of  core  measures,  training 
implementation,  data  collection  and 
processing,  quality  control  and  data 
integrity,  analysis,  and  reporting.  The 
Steering  Committee  wiU  meet  three 
times  a  year  in  Washington,  IX],  and 
wiU  engage  in  monthly  conjference  calls. 
Members  of  the  Steering  Committee  will 
also  represent  this  evaluation  in  the 
Child  Care  Policy  Research  Consortium. 
The  proposal  should  include  a  brief 
description  of  how  the  Steering 
Committee  would  function  to  maximize 
chances  for  success  and  enhance  the 
value  of  this  study. 

Technical  Work  Group  (TWG).  In 
consultation  with  the  Child  Care 
Bureau,  a  TWG  of  experts  will  be 
established  by  the  grantee.  The  TWG 
wiU  provide  technical  assistance  and 
feedback  to  the  Steering  Committee  in 
development  of  the  final  study  design, 
selection  of  core  measures  and  site- 
specific  measiu^s,  implementation  of 
the  training  intervention,  data  collection 
and  analysis.  The  TWG  will  meet  twice 
in  the  first  year  of  the  project  and 
annually  thereafter.  The  proposal 
should  include  a  list  of  individuals  who 
might  be  asked  to  serve  on  the  TWG 
along  with  a  justification  for  the 
recommendations. 

Meetings.  Applicants  should  budget 
for  three  meetings  each  year  in 
Washington,  DC,  with  project 
coordinator,  other  individual  project 
representatives,  and  Federal  staff.  At 
least  one  project  representative  and  the 
evaluation  coordinator  should  attend 
each  two-day  meeting.  In  addition, 
applicants  should  budget  for  one  trip  a 
year  to  Washington,  DC,  to  attend  the 
annual  Child  Care  Policy  Research 
Consortium  meeting.  The  grantee  and 
each  individual  project  site  should  be 
represented  at  this  three-day  meeting. 


/.  Evaluation  Criteria 

Eligible  appUcations  will  be  scored 
competitively  against  the  published 
evaluation  criteria  described  below. 
These  criteria  will  be  used  in 
conjimction  with  the  other  expectations, 
priorities  and  requirements  in  this 
announcement  to  evaluate  how  well 
each  proposal  addresses  the  Child  Care 
Bm^au's  research  agenda  and  goals.  The 
point  values  indicate  the  maximum 
numerical  weight  for  each  criterion  (100 
total  points). 

Criterion  1.  Approach  (35  Points) 

The  extent  to  which  the  proposed 
approach: 

Provides  a  theoretical  framework  and 
review  of  relevant  prior  empirical 
evidence  supporting  the  proposed 
project,  including  a  description  of  the 
provider  training  intervention  along 
with  the  conceptual  rationale,  and 
empirical  evidence  supporting  the 
intervention. 

Discusses  the  training  models  that 
were  considered  for  this  evaluation  and 
justifies  the  decision  to  evaluate  the 
model  selected  for  implementation  and 
evaluation. 

Describes  how  the  implementation  of 
the  training  will  be  executed,  including 
details  about  critical  components  of  the 
training  model  and  how  these  are  linked 
to  expected  caregivo-  outcomes. 

Provides  clear,  concise  hypotheses  or 
research  questions  and  includes  a  logic 
model  that  illustrates  the  links  between 
the  training  components,  expected 
caregiver  outcomes,  and  outcomes  for 
families  and  children. 

Clearly  describes  and  provides  a 
rationale  for  how  participants  will  be 
selected,  including  exclusion  and 
inclusion  criteria  (with  justification), 
and  strategies  for  assigning  participants 
to  groups  (where  appropriate). 

Demonstrates  that  the  proposed 
sample  size  is  sufficient  for  any 
quantitative  aspects  of  the  evaluation. 

Provides  clear  descriptions  and 
rationale  for  the  data  collection 
procedures  and  measures  proposed. 

Provides  a  detailed  data  analysis  plan 
that  shows  how  the  measures  and 
analyses  relate  to  the  proposed 
hjrpotheses  or  research  questions  and 
demonstrates  their  appropriateness  for 
the  questions  imder  consideration. 

Describes  an  approach,  i.e.,  proposed 
intervention,  delivery  methods,  targeted 
population  and  research  design,  that 
will  generate  data  useful  for  making 
decisions  about  taking  the  intervention 
to  scale  and  generalizing  the  results  to 
diverse  populations  and  settings. 
Discussed  the  strengths  and  weaknesses 
of  the  approach  in  this  regard. 
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Discusses  how  advisory  groups 
including  the  Steering  Committee  and 
Technical  Work  Group  can  support  the 
work  proposed  under  this  evaluation. 
Describes  the  composition  of  the 
Technical  Work  Group.' 

Describes  the  activities  planned  for 
coordination  of  core  cross-site  elements 
of  the  training  implementation  and 
evaluation  including  how  each  project 
site  will  be  integrated  with  the  overall 
project. 

Discusses  how  issues  of  diversity 
(across  subjects  with  a  variety  of 
educational  levels,  ethnic  and  language 
minority  backgrounds,  and  special 
needs)  will  be  addressed  in  the 
implementation  and  evaluation  of  the 
training  model. 

Demonstrates  the  capacity  for 
collaboration  and  partnerships  in  the 
delivery  of  the  training  intervention  as 
indicated  by  letters  of  support  or  draft 
agreements. 

Describes  adequate  protections  for 
human  subjects,  confidentiality  of  data, 
and  consent  procedures,  as  appropriate. 

Criterion  2.  Organizational  Profiles, 
Staff  and  Position  Data  (25  Points) 

The  extent  to  which  the  applicant: 

Demonstrates  organizational 
"experience  and  expertise  in  the  area  of 
child  care  and  child  care  research. 

Describes  organizational  support  to 
the  implementation  of  this  project. 

Demonstrates  sufficient  resources, 
including  the  adequacy  of  time  devoted 
to  the  project  by  key  staff,  to  ensure  a 
high  level  of  professional  input  and 
attention. 

Demonstrates  and  documents  specific 
organizational  and  staff  experience  in 
developing,  implementing,  maintaining, 
and  evaluating  an  early  childhood 
professional  development  or  child  care 
provider  training  intervention. 

Provides  information  on  the  skills, 
experience,  and  capabilities  of  the 
project  director  and  key  project  staff 
including  the  principal  investigators 
and  other  key  staff  at  each  site. 
Describes  their  background  to  manage  a 
project  of  this  size,  scope  and 
complexity.  Brief  resimies  of  the  ciirrent 
and  proposed  staff,  as  well  as  job 
descriptions,  are  imcluded.  Resumes 
indicate  what  position  each  individual 
will  fill  and  position  descriptions 
specifically  describe  the  job  as  it  relates 
to  the  proposed  project. 

Provides  evidence  that  key  staff  have 
the  necessary  expertise  in  research 
design,  sampling,  field  research,  data 
processing,  statistical  analysis, 
reporting,  and  information 
dissemination. 

Describes  the  relationship  between 
the  proposed  project  and  other  work 


planned,  anticipated,  or  underway  with 
Federal  assistance  by  the  applicant. 

Describes  the  management  plan  for 
achieving  the  objectives  of  the  proposed 
project  on  time  and  within  budget, 
including  clearly  defined 
responsibilities,  timelines,  and 
milestones  for  accomplishing  project 
tasks  and  ensuring  quality. 

Criterion  3.  Objectives  and  Need  for 
Assistance  (15  Points) 

The  extent  to  which  the  applicant: 

Demonstrates  a  solid  understanding  of 
the  critical  issues  and  research  needs  in 
child  care  and  the  need  to  improve 
caregiver  knowledge,  skills  and 
practices  especially  in  those  areas 
targeted  by  the  proposed  approach. 

Provides  a  literature  review  that  is 
current  and  comprehensive,  identifies 
other  research  that  has  addressed 
similar  issues,  and  supports  the  need  for 
the  proposed  training  model  and  its 
evaluation.  Describes  how  this 
evaluation  will  help  address  gaps  in  the 
research  literatiu^  and  unanswered 
questions. 

Provides  a  conceptual  model  in  which 
the  research  issues,  objectives  and 
hypotheses  are  significant,  well- 
formulated,  appropriately  linked. 

Describes  a  project  fi'amework  that  is 
appropriate,  feasible  and  contributes  to 
the  importance,  comprehensiveness, 
and  quality  of  the  proposed  research. 

Discusses  issues  and  challenges  in 
delivering  training  to  caregivers  who 
differ  in  terms  of  culture,  language, 
education  and  other  demographic 
characteristics;  provide  care  in  diverse 
child  care  settings;  and  serve  low- 
income  and  ethnic  and  language 
minority  children  and  families. 

Criterion  4.  Results  or  Benefits  Expected 
(15  Points) 

The  extent  to  which  the  applicant: 

Identifies  the  results  and  benefits  of 
the  project  and  describes  how  these  will 
inform  child  care  policies  and  services, 
improve  practice,  and  advance 
understanding  of  the  contexts  that 
promote  healthy  development  and  well- 
being  in  children  and  families. 

Discusses  the  extent  to  which  the 
questions  are  of  importance  and 
relevance  for  low-income  children  and 
families  and  their  development  and 
welfare. 

Describes  the  significance  to  the  field 
of  the  project  and  describes  why  the 
•approach  is  innovative. 

Provides  a  list  of  measurable    ' 
objectives  or  indicators  that  will 
demonstrate  whether  and  how  well  the 
goals  of  the  project  are  being  met. 

Addresses  the  extent  to  which  the 
expected  results  of  the  training 


evaluation  to  be  conducted  will  be 
applicable  to  other  populations  of 
caregivers,  in  other  care  settings  or 
contexts. 

Identifies  possible  barriers  to 
achieving  the  proposed  results  and 
benefits  and  describes  strategies  for 
addressing  these  barriers. 

Provides  a  dissemination  plan  that  ' 
encompasses  both  professional  and 
practitioner-oriented  products. 

Criterion  5.  Budget  and  Budget 
Justification  (10  Points) 

The  extent  to  which  the  applicant: 

Demonstrates  that  the  costs  of  the 
proposed  project  are  reasonable  and 
justified  in  terms  of  scope,  approach, 
staff  time  conunitment,  and  anticipated 
results.  Refers  to  the  budget  information 
presented  on  Standard  forms  424  and 
424A  and  the  applicant's  budget 
justification. 

Describes  the  fiscal  control  and 
accounting  procedm^s  that  will  be  used 
to  ensure  prudent  use,  proper  and 
timely  disbursement,  and  accurate 
accounting  of  funds  received  under  this 
announcement. 

Allocates  sufficient  funds  in  the 
budget  to  provide  for  three  project 
meetings  in  Washington  D.C.  as  well  as 
attendance  for  key  project  staff  at  the 
Child  Care  Bureau's  annual  meeting  of 
its  Child  Care  Policy  Research 
Consortium. 

Provides  sufficient  funds  to  make 
necessary  project  site  visits. 

Fart  IV.  Child  Care  Research  Scholars 
(Priority  Area  3)  ' 

A.  Purpose 

Scholarships  will  be  awarded  to 
doctoral  candidates  for  child  care 
research  carried  out  under  the  auspices 
of  the  Child  Care  Bureau  and  the 
educational  institution  in  which  the 
student  is  enrolled.  The  purpose  of  this 
scholarship  program  is  to  increase  the 
number  of  competent  researchers  with  a 
sound  grasp  of  child  care  research  and 
its  implications  for  policies  and 
programs.  A  primary  goal  is  to  foster 
formal  mentoring  relationships  between 
faculty  members  and  graduate  students 
who  are  pursuing  research  in  the  child 
care  field.  A  related  goal  is  to  promote 
the  growth  of  such  relationships  in 
colleges  and  imiversities  throughout  the 
United  States  in  order  to  develop  the 
national  infi-astructure  for  high  quality 
child  care  research. 

Research  undertaken  under  this 
program  must  support  the  Child  Care 
Bureau's  research  agenda  in  some  way, 
either  by  addressing  important 
questions  and  their  implications  or  by 
breaking  new  methodological  ground. 
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The  mentor  is  expected  to  work  closely 
with  the  student  to  ensure  that  this 
general  goal  is  met.  The  student  is 
expected  to  gain  significant  experience 
and  expertise  in  theories  and  methods 
related  to  child  care,  child  development 
early  childhood  education,  child  care 

Fogram  administration,  the  economics 
child  care,  or  child  care  policy. 
To  ensure  that  scholars  have 
sufficient  support  and  mentoring,  each 
scholar  works  imder  the  direct 
supervision  of  a  faculty  mentor  who,  as 
Principal  Investigator  of  the  project, 
ensures  that  the  completed  study  will 
address  important  questions  with  a  high 
level  of  technical  quality.  In  addition, 
scholars  whose  projects  involve 
commimity-based  research  are 
encouraged  to  work  with  a  mentor  from 
the  field  in  order  to  gain  a  more 
comprehensive  understanding  of  child 
care  policies,  practices,  populations, 
and  effects.  Students  whose  work 
involves  secondary  analysis  of  large 
data  sets  are  encouraged  to  work  closely 
with  one  or  more  senior  investigators  on 
the  original  project.  Within  such 
Nurturing  and  supportive  relationships, 
students  will  be  empowered  to  become 
autonomous  researchers  who  are  also 
connected  to  other  professionals  with 
diverse  backgrounds  in  a  variety  of 
child  care  roles.  These  types  of 
mentoring  relationships  model  the 
principle  of  collaboration  and  foster 
skills  needed  for  a  research  career  that 
builds  on  successful  partnerships  and 
solid  contributions  to  the  scientific 
conununity. 

fl.  Eligible  Applicants 

Eligible  applicants  include 
universities  or  colleges  (including  faith- 
based  institutions)  acting  on  behalf  of 
graduate  students  who  are  pursuing  a 
doctorate  and  who  anticipate 
completing  a  child  care-related 
dissertation.  The  institution  must  be 
fully  accredited  by  one  of  the  regional 
accrediting  commissions  recognized  by 
the  Department  of  Education  and  the 
Coimcil  of  Post-Secondary 
Accreditation. 

C.  Type  and  Number  of  Awards 

I  Approximately  four  scholarship 
grants  will  be  awarded.  No  individual 
educational  institution  will  be  funded 
far  more  than  one  candidate  unless 
applications  from  different  universities 
or  colleges  do  not  qualify  for  support. 

D\  Project  Duration  and  Budget  Periods 
IScholarship  grants  will  be  funded  for 
a  period  of  up  to  24  months  (9/30/2003- 
9/29/2005).  The  first  12-month  budget 
period  will  be  funded  through  this 
competition.  Second  year  awards  will 


be  considered  on  a  non-competitive 
basis,  subject  to  the  availability  of  funds 
from  future  appropriations,  satisfactory 
progress  of  the  scholar,  and  a 
determination  that  continued  funding  is 
.    in  the  best  interest  of  the  government. 

E.  Funding  Levels  and  Maximum 
Federal  Share 

Scholarship  grants  of  up  to  $30,000 
will  be  awarded  for  the  first  12-month 
budget  period  and  up  to  $20,000  for  a 
second  year,  for  a  total  not  exceeding 
$50,000.  All  monies  must  be  used  for 
the  student's  dissertation  planning  or 
research,  including  required  personnel 
costs,  travel,  and  other  expenses  directly 
related  to  the  research.  The  maximum 
Federal  share  is  100  percent  of  total 
project  costs. 

F.  Matching  Requirements 

There  are  no  matching  requirements. 
However,  because  of  the  small  size  of 
these  grants  and  their  value  to 
institutions  of  higher  learning  as  well  as 
to  the  student  scholars,  applicants  are 
strongly  urged  to  forgo  any  allowable 
indirect  costs. 

G.  Transferability 

Grants  awarded  as  a  result  of  this 
competition  are  not  transferable  to 
another  student  or  to  another 
institution. 

H.  Additional  Requirements 

The  student  must  be  a  doctoral 
student  who  expects  to  have  an 
approved  dissertation  proposal  before 
the  beginning  of  the  grant  period.  A 
copy  of  the  student's  curriculum  vita 
and  a  transcript  of  graduate  level 
coursework  must  be  included. 

The  student  must  be  the  author  of  the 
grant  proposal  and  must  carry  primary 
responsibility  for  the  research  being 
proposed.  The  project  must  have  the 
potential  to  contribute  significantly  to 
the  student's  career  development. 
Research  projects  may  include 
independent  studies  conducted  by  the 
doctoral  candidate  or  well-defined 
portions  of  a  larger  study  being 
conducted  by  a  Principal  Investigator 
holding  a  faculty  position  or  senior 
research  position.  Research  projects 
must  use  sound  quantitative  or 
qualitative  research  methodologies  or 
some  combination  of  the  two. 

A  faculty  mentor,  acting  on  behalf  of 
the  grantee  (the  institution)  will  be 
listed  as  the  Principal  Investigator  and 
is  responsible  for  ensuring  that  all 
requirements  are  met  and  that  a  high 
quality  dissertation  study  is  completed. 
The  application  must  include  a  letter 
from  the  faculty  mentor  stating  that  he 
or  she  approves  the  application  and 


verifies  the  student's  status  in  the 
doctoral  program.  The  faculty  member 
must  also  verify  that  the  grant  will  be 
used  to  fund  the  student's  dissertation 
research  and  include  a  description  of 
how  he  or  she  will  regularly  monitor  the 
student's  work.  A  copy  of  the  mentor's 
curriculum  vita  must  be  included. 

The  student  must  attend  the  Annual 
Child  Care  Research  Consortium 
Meeting  and  present  a  poster  describing 
the  scholarship  research.  Facidty 
mentors  are  strongly  encouraged  to 
participate  as  well.  This  conference  is 
typically  scheduled  during  the  spring  of 
each  year  and  is  held  in  Washington, 
DC.  The  budget  may  include  travel  costs 
for  both  the  student  and  the  faculty 
mentor. 

/.  Evaluation  Criteria 

Eligible  applications  will  be  scored 
competitively  against  the  published 
evaluation  criteria  described  below. 
These  criteria  will  be  used  in 
conjimction  with  the  other  expectations, 
priorities  and  requirements  in  this 
announcement  to  evaluate  how  well 
each  proposal  addresses  the  Child  Care 
Bureau's  research  agenda  and  goals.  The 
point  values  indicate  the  maximimi 
numerical  weight  for  each  criterion  (100 
total  points). 

Criterion  1.  Approach — Research  Design 
and  Methodology  (Maximum  of  40 
Points)  t 

The  extent  to  which  the  applicant's 
proposed  research  design  and 
methodology: 

Appropriately  links  critical  research 
issues,  questions,  variables,  data 
sources,  samples,  and  analyses. 

Employs  technically  soimd  and 
appropriate  approaches,  design 
elements  and  procedures;  Reflects 
sensitivity  to  technical,  logistical, 
cultmal  and  ethical  issues  that  may 
arise  and  includes  realistic  strategies  for 
the  resolution  of  difficulties;  Adequately 
protects  human  subjects,  confidentiality 
of  data,  and  consent  procediues,  as 
appropriate;  Includes  an  effective  plan 
for  the  dissemination  and  utilization  of 
information  by  researchers,  policy- 
makers, and  practitioners  in  the  field; 
and  Effectively  utilizes  collaborative 
strategies,  as  appropriate  to  the  project 
goals  and  design. 

Criterion  2.  Objectives  and  Need  for 
Assistance  (Maximum  of  20  Points) 

The  extent  to  which  the  application 
reflects  a  solid  understanding  of  critical 
issues,  iafbrmation  needs,  and  research 
goals; 

The  extent  to  which  the  conceptual 
model,  research  issues,  objectives  and 
hypotheses  are  significant,  well 
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formulated,  appropriately  linked,  and 
will  contribute  new  knowledge  and 
understanding; 

The  extent  to  which  the  proposed 
project  framework  is  appropriate, 
feasible,  and  would  significantly 
contribute  to  the  importance, 
comprehensiveness,  and  quality  of  the 
proposed  research;  and 

Tne  effectiveness  with  which  the 
proposal  articulates  the  current  state  of 
knowledge  related  to  critical  child  care 
issues  and  the  complex 
interrelationships  among  major 
variables,  the  significance  of  these 
issues,  and  variables  for  child  care 
policies  and  programs,  how  current 
knowledge  would  be  brought  to  bear  on 
the  proposed  research,  and  how  the 
research  would  benefit  various 
audiences. 

Criterion  3:  Approach — Project 
Management  (Mciximiun  of  20  Points) 

The  extent  to  which  the  project 
summary  provides  a  management  plan 
that: 

Presents  a  sound,  workable  and 
cohesive  plan  of  action  demonstrating 
how  the  work  would  be  carried  out  on 
time,  within  budget  and  with  a  high 
degree  of  quality; 

Includes  a  reasonable  schedule  of 
target  dates  and  accompUshments; 

Presents  a  soimd  administrative 
framework  for  maintaining  quality 
control  over  the  implementation  and 
ongoing  operations  of  the  study;  and 

Demonstrates  the  ability  to  gain 
access  to  necessary  organizations, 
subjects,  and  data. 

Criterion  4:  Organizational  Profiles 
(Maximima  of  10  Points) 

The  extent  to  which  the  applicant: 
Demonstrates  competence  in  areas 
addressed  by  the  proposed  research, 
including  relevant  background, 
experience,  training  and  work  on  related 
research  or  similar  projects;  and 

Demonstrates  necessary  expertise  in 
research  design,  sampling,  field  work, 
data  processing,  statistical  analysis, 
reporting,  and  information 
dissemination.   • 

Criterion  5.  Budget  and  Budget 
Justification  (Maximimi  of  10  Points) 

The  extent  to  which  proposed  costs 
are  reasonable;  the  funds  are 
appropriately  allocated  across 
component  areas^  and  the  budget  is 
sufficient  to  accomplish  the  objectives. 

Part  IV.  Appendices 

Appendix  1 — Contents  and  Format  of 
the  Application 

Clarity  and  conciseness  are  of  utmost 
importance.  ACYF  strongly  encourages 


applicants  to  limit  their  applications  to  100 
pages,  double-spaced,  with  standard  one- 
inch  margins  and  12  point  fonts.  This 
includes  the  entire  Project  Narrative 
Statement  including  text,  tables,  charts, 
graphs,  resumes,  corporate  statements  and 
appendices. 

Applicants  are  cautioned  to  include  all 
required  forms  and  materials,  organized 
according  to  the  required  format.  The 
application  ftacket  must  include  the 
following  items  in  order: 

1.  A  cover  letter  that  includes  the 
announcement  number,  priority  area  and 
contact  infcHmation. 

2.  Standard  Federal  Forms: 

a.  Standard  Application  for  Federal 
Assistance  (SF  424  fact  sheet  and  SF  424A) 
must  be  included  with  the  application. 

b.  Standard  Form  424B,  "Assurances:  Non- 
Construction  Programs."  Applicants  must 
sign  and  return  the  Standard  Form  424B  with 
their  applications. 

c.  Certifications  Regeirding  Lobbying. 
Applicants  must  provide  a  certification 
regarding  lobbying  when  applying  for  an 
award  in  excess  of  $100,000.  Applicants 
must  sign  and  retiun  the  certification  with 
their  applications. 

d.  Disclosure  of  Lobbying  Activities. 
Applicants  must  disclose  lobbying  activities 
on  the  Standard  Form  LLL  when  applying  for 
an  award  in  excess  of  $100,000.  Applicants 
who  have  used  non-Federal  funds  for 
lobbying  activities  in  connection  with 
receiving  assistance  imder  this 
announcement  shall  complete  a  disclosure 
form  to  report  lobbying.  Applicants  must  sign 
and  return  the  disclosure  form,  if  applicable, 
with  their  applications. 

e.  Certification  Regarding  Drug-Free 
Workplace  Requirements.  Applicants  must 
make  the  appropriate  certification  of  their 
compliance  with  the  Drug-Free  Workplace 
Act  of  1988.  By  signing  and  submitting  the 
application,  the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

f.  Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters.  Applicants  must  make  the 
appropriate  certification  that  they  are  not 
presently  debarred,  suspended,  or  otherwise 
ineligible  for  an  award.  By  signing  and 
submitting  the  application,  the  applicant  is 
providing  the  certification  and  need  not  mail 
back  the  certification  with  the  application. 

g.  Protection  of  Human  Subjects: 
Assurance,  Identification,  Certification,  and 
Declaration. 

h.  Certification  Regarding  Environmental 
Tobacco  Smoke.  Applicants  must  make  the 
appropriate  certification  of  their  compliance. 
By  signing  and  submitting  the  application, 
the  applicant  is  providing  the  certification 
and  need  not  mail  back  the  certification  with 
the  application. 

3.  For-profit  entities  wishing  to  receive  a 
grant  directly  must  provide  a  letter  indicating 
their  willingness  to  waive  their  profit.  Non- 
profit organizations  must  submit  proof  of 
non-profit  status  in  the  application  at  the 
time  of  submission.  The  applicant  can 
demonstrate  proof  of  non-profit  status  in  any 
one  of  three  ways: 

a.  By  providing  a  copy  of  the  organization's 
listing  in  the  Internal  Revenue  Service's  (IRS) 


most  recent  list  of  tax-exempt  organizations 
described  in  Section  501(c3)  of  the  IRS  code; 

b.  By  providing  a  copy  of  the  currently 
valid  IRS  tax  exemption  certificate;  or 

c.  By  providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the  State  in 
which  the  corporation  or  association  is 
domiciled. 

4.  Executive  Order  12372 — Single  Point  of 
Contact. 

This  program  is  covered  under  Executive 
Order  12372,  "Intergovernmental  Review  of 
Federal  Programs",  and  45  CFR  part  100, 
"Intergovernmental  Review  of  Department  of 
Health  and  Human  Services  Program  and 
Activities".  Under  the  Order,  States  may 
design  their  dwn  processes  for  reviewing  and 
commenting  on  proposed  Federal  assistance 
under  covered  programs. 

All  States  and  Territories  except  Alabama, 
Alaska,  Arizona,  Colorado,  Connecticut, 
Hawaii,  Idaho,  Indiana,  Kansas,  Louisiana, 
Massachusetts,  Minnesota,  Montana, 
Nebraska,  New  Jersey,  Ohio,  Oklahoma, 
Oregon,  Pennsylvania,  South  Dakota, 
Tennessee,  Vermont,  Virginia,  Washington, 
Wyoming,  and  Palau  have  elected  to 
participate  in  the  Executive  Order  process 
and  have  established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  twenty-six 
jurisdictions  need  take  no  action  regarding 
E.0. 12372.  Applicants  for  projects  to  be 
administered  by  Federally-recognized  Indian 
Tribes  are  also  exempt  from  the  requirements 
of  E.O.  12372.  Otherwise,  applicants  should 
contact  their  SPOCs  as  soon  as  possible  to 
alert  them  of  the  prospective  applications 
and  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as  possible  so 
that  the  program  office  can  obtain  and  review 
SPOC  comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant  submit  all 
required  materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or  the  date 
of  contact  if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has  60 
days  from  the  application  deadline  to 
comment  on  proposed  new  or  competing 
continuation  awards. 

SPOCs  are  encouraged  to  eUminate  the 
submission  of  routine  endorsements  as 
official  recommendations. 

Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere  advisory 
comments  and  those  official  State  process 
recommendations  which  may  trigger  the 
accommodation  or  explain  rule. 

When  conmients  are  submitted  directly  to 
ACF,  they  should  be  addressed  to:  Office  of 
Grants  Management,  330  C  Street.  SW,  Room 
#2070.  Washington.  DC  20447.  Attn:  Child 
Care  Policy  Research  Discretionary  Grants.  A 
list  of  the  Single  Points  of  Contact  (SPOCs) 
for  each  State  and  Territory  can  be  found  on 
the  following  Web  site:  http:// 
www.whitehouse.gov/omb/grants/spoc.html. 

5.  Table  of  Contents 

6.  Project  Abstract  (not  to  exceed  one  page) 
for  use  in  official  briefings,  decision 
packages,  and  public  announcement  of 
awards. 

7.  Project  Narrative  Statement  (See 
instructions  in  Appendix  2  and  Evaluation 
Criteria  for  each  Priority  described  in  this 
announcement.) 


8.  Appendices:  All  supporting  materials 
and  documents  should  be  organized  into 
appropriate  appendices  and  securely  bound 
to  the  application  package.  Applicants  are 
reminded  that  the  total  page  limitation 
applies  to  both  narrative  text  and  supporting 
materials. 

a.  Contact  Information  for  all  Key  Staff. 

b.  Restmies. 

c.  Letters  of  Support,  if  appropriate. 

d.  Other. 

9.  Number  of  Copies  and  Binding:  An 
briginal  and  two  copies  of  the  complete 
(application  packet  must  be  submitted.  Each 
JDopy  of  the  application  should  be  securely 
stapled  in  the  upper  left-hand  comer, 
piipped,  or  secured  at  the  top  with  a  two-hole 
punch  fastener.  Because  each  application 
will  be  duplicated  for  the  review  panel,  do 
not  use  non-removable  binders.  Do  not 
include  tabs,  plastic  inserts,  brochures, 
videos,  or  any  other  items  that  cannot  be 
photocopied. 

Appendix  2:  Uniform  Proiect 
Description 

Part  I.  The  Project  Dracription  Overview 

Purpose 

I  The  project  description  provides  a  major 
fieans  by  which  an  application  is  evaluated 
and  ranked  to  compete  with  other 
applications  for  available  assistance.  The 
project  description  should  be  concise  and 
complete  and  should  address  the  activity  for 
which  Federal  funds  are  being  requested. 
Supporting  documents  should  be  included 
where  they  can  present  infondation  clearly 
and  succinctly.  In  preparing  your  project 
description,  all  information  requested 
through  each  specific  evaluation  criteria 
should  be  provided.  Awarding  offices  use 
this  and  tolier  information  in  making  their 
funding  recommendations.  It  is  important, 
therefore,  that  this  information  be  included 
in  the  application. 

sneral  Instructions 

I  ACF  is  particularly  interested  in  specific 
factual  information  and  statements  of 
measurable  goals  in  quantitative  terms. 
Project  descriptions  are  evaluated  on  the 
basis  of  substance,  not  length.  Extensive 
exhibits  are  not  required.  Cross  referencing 
should  be  used  rather  than  repetition. 
Supporting  information  concerning  activities 
that  will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly  pertain 
to  an  integral  part  of  the  grant  funded  activity 
should  be  placed  in  an  appendix. 

Pages  should  be  numbered  and  a  table  of 
contents  should  i)e  included  for  easy 
Terence. 

Part  2.  General  Instructions  for  Preparing  a 
Full  Project  Description 

bi  ttoduction 

Applicants  required  to  submit  a  full  project 
discriptiop  shall  prepare  the  project 
description  statement  in  accordance  with  the 
following  instructions  and  the  specified 
evaluation  criteria.  The  instructions  give  a 
broad  overview  of  what  your  project 
description  should  include  while  the 
evaluation  criteria  expands  and  clarifies 
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more  program-specific  information  that  is 
needed. 

Project  Summary  Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with  reference  to 
the  funding  request. 

Objectives  and  Need  for  Assistance 

Qearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or  other 
problem(s)  requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and  the 
principal  and  subordinate  objectives  of  the 
project  must  be  clearly  stated:  supporting 
documentation,  such  as  letters  of  support  and 
testimonials  from  concerned  interests  other 
than  the  applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate  demographic 
data  and  participant/beneficiary  information, 
as  needed.  In  developing  the  project 
description,  the  applicant  may  volunteer  or 
be  requested  to  provide  information  on  the 
total  range  of  projects  currently  being 
conducted  and  supported  (or  to  be  initiated), 
some  of  which  may  be  outside  the  scope  of 
the  program  announcement. 

Approach 

Outline  a  plan  of  action  which  describes 
the  scope  and  detail  of  how  the  proposed 
work  will  be  accomplished.  Account  for  all 
functions  or  activities  identified  in -the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and  state 
your  reason  for  taking  the  proposed  approach 
rather  than  others.  Describe  any  unusual 
features  of  the  project  such  as  design  or 
technological  innovations,  reductions  in  cost 
or  time,  or  extraordinary  social  and 
community  involvement. 

Provide  quantitative  monthly  or  quarterly 
projections  of  the  accomplishments  to  be 
achieved  for  each  function  or  activity  in  such 
terms  as  the  number  of  people  to  be  served 
and  the  number  of  activities  accomplished. 
When  accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  any  data  is  to  be  collected,  maintained, 
and/or  disseminated,  clearance  may  be 
required  from  the  U.S.  Office  of  Management 
and  Budget  (OMB).  This  clearance  pertains  to 
any  "collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating  entities, 
consultants,  or  other  key  individuals  who 
will  work  on  the  project  along  with  a  short 
description  of  the  nature  of  their  effort  or 
contribution. 

Evaluation  ^ 

Provide  a  narrative  addressing  how  the 
results  of  the  project  and  the  conduct  of  the 
project  will  be  evaluated.  In  addressing  the 
evaluation  of  results,  state  how  you  will 
determine  the  extent  to  which  the  project  has 
achieved  its  stated  objectives  and  the  extent 
to  which  the  accomplishment  of  objectives 
can  be  attributed  to  the  project.  EKscuss  the 
criteria  to  be  used  to  evaluate  results,  and 
explain  the  methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the  project 


results  and  benefits  are  being  achieved.  With 
respect  to  the  conduct  of  the  project,  define 
the  procedures  to  be  employed  to  determine 
whether  the  project  is  being  conducted  in  a 
manner  consistent  with  the  work  plan 
presented  and  discuss  the  impact  of  the 
project's  various  activities  on  the  project's 
effectiveness. 

Additional  Information 

Following  are  requests  for  additional 
information  that  need  to  be  included  in  the 
application: 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each  key  " 
person  appointed  and  a  job  description  for 
each  vacant  key  position.  A  biographical 
sketch  will  also  be  required  for  new  key  staff 
as  appointed. 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners  such 
as  organizational  charts,  financial  statemenU, 
audit  reports  or  statements  from  CP As/ 
Licensed  Public  Accountants,  Employer 
Identification  Numbers,  names  of  bond 
carriers,  contact  persons  and  telephone 
numbers,  child  care  licenses  and  other 
documentation  of  professional  accreditation, 
information  on  compliance  withFederal/ 
State/local  government  standards, 
documentation  of  experience  in  the  program 
area,  and  other  pertinent  information.  Any 
non-profit  organization  submitting  an 
application  must  submit  proof  of  its  non- 
profit status  in  its  application  at  the  time  of 
submission. 

The  non-profit  agency  can  accomplish  this 
by  providing  a  copy  of  the  applicant's  listing 
in  the  Internal  Revenue  Service's  (IRS)  "most 
recent  list  of  tax-exempt  organizations 
described  In  Section  501(c)(3)  of  the  IRS 
code,  or  by  providing  a  copy  of  the  currently 
valid  IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the  State  in 
which  the  corporation  or  association  is 
domiciled. 

Letters  of  Support 

Provide  statements  from  community, 
public  and  commercial  leaders  that  support 
the  project  proposed  for  funding.  All 
submissions  should  be  included  in  the 
application  or  by  application  deadline. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information  form. 
Detailed  calculations  must  include 
estimation  methods,  quantities,  unit  costs, 
and  other  similar  quantitative  detail 
sufficient  for  the  calculation  to  be  duplicated. 
The  detailed  budget  must  also  include  a 
breakout  by  the  funding  sources  identified  in 
Blockl5oftheSF-424. 

Provide  a  narrative  budget  justification  that 
describes  how  the  categorical  costs  are 
derived.  Discuss  the  necessity, 
reasonableness,  and  allocability  of  the 
proposed  costs. 

General 

The  following  guidelines  are  for  preparing 
the  budget  and  budget  justification.  Both 
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Federal  and  non-Federal  resources  shall  be 
detailed  and  justified  in  the  budget  and 
narrative  justification.  For  purposes  of 
preparing  the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the  ACF 
grant  for  which  you  are  applying.  Non- 
Federal  resources  are  all  other  Federal  and 
non-Federal  resources.  It  is  suggested  that 
budget  amounts  and  computations  be 
presented  in  a  columnar  format:  first  column, 
object  class  categories;  second  column, 
Federal  budget;  next  column(s),  non-Federal 
budget(s),  and  last  column,  total  budget.  The 
budget  justification  should  be  a  narrative. 

Personnel 

Description:  Costs  of  employee  salaries  and 
wrages. 

Justification:  Identify  the  project  director  or 
principal  investigator,  if  known.  For  each 
staff  person,  provide  the  title,  time 
commitment  to  the  project  (in  months),  time 
commitment  to  the  project  (as  a  percentage 
or  full-time  equivalent),  annual  salary,  grant 
salary,  wage  rates,  etc.  Do  not  include  the 
costs  of  consultants  or  personnel  costs  of 
delegate  agencies  or  6f  specific  project(s)  or 
businesses  to  be  financed  by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an  approved 
indirect  cost  rate. 

Justification:  Provide  a  breakdown  of  the 
amounts  and  percentages  that  comprise 
fringe  benefit  costs  such  as  health  insurance, 
FICA,  retirement  insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related  travel 
by  employees  of  the  applicant  organization 
(does  not  include  costs  of  consultant  travel). 

Justification:  For  each  trip,  show  the  total 
number  of  traveler(s),  travel  destination, 
duration  of  trip,  per  diem,  mileage 
allowances,  if  privately  owned  vehicles  will 
be  used,  and  other  transportation  costs  and 
subsistence  allowances.  Travel  costs  for  key 
staff  to  attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an  article 
of  nonexpendable,  tangible  personal  property 
having  a  useful  life  of  more  than  one  year 
and  an  acquisition  cost  which  equals  or 
exceeds  the  lesser  of  (a)  the  capitalization 
level  established  by  the  organization  for  the 
financial  statement  purposes,  or  (b)  $5,000. 
(Note:  Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment,  including 
the  cost  of  any  modifications,  attachments, 
accessories,  or  auxiliary  apparatus  necessary 
to  make  it  usable  for  the  purpose  for  which 
it  is  acquired.  Ancillary  charges,  such  as 
taxes,  duty,  protective  in-transit  insurance, 
freight,  and  installation  shall  be  included  in 
or  excluded  from  acquisition  cost  in 
accordance  with  the  organization's  regular 
written  accounting  practices.) 

Justification:  For  each  type  of  equipment 
requested,  provide  a  description  of  the 
equipment,  the  cost  per  unit,  the  number  of 
units,  the  total  cost,  and  a  plan  for  use  on  the 
project,  as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 


definition  for  equipment  should  provide  a 
copy  of  its  policy  or  section  of  its  policy 
which  includes  the  equipment  definition. 

Supplies 

Description:  Costs  of  all  tangible  personal 
property  other  than  that  included  under  the 
Equipment  category. 

Justification:  Specify  general  categories  of 
supplies  and  their  costs.  Show  computations 
and  provide  other  information  which 
supports  the  amount  requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  which 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with  secondary 
recipient  organizations,  including  delegate 
agencies  and  specific  project(s)  or  businesses 
to  be  financed  by  the  applicant,  should  be 
included  under  this  category. 

Justification:  All  procurement  transactions 
shall  be  conducted  in  a  manner  to  provide, 
to  the  maximum  extent  practical,  open  and 
free  competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  45  CFR  Part  92  procedures, 
must  justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded  without 
competition  and  exceed  the  simplified 
acquisition  threshold  fixed  at  41  U.S.C. 
403(11)  (currently  set  at  100.000).  Recipients 
might  be  required  to  make  available  to  ACF 
pre-award  review  and  procurement 
documents,  such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Other 

Description:  Enter  the  total  of  all  other 
costs.  Such  costs,  where  applicable  and 
appropriate,  may  include  but  are  not  limited 
to  insurance,  food,  medical  and  dental  costs 
(noncontractual),  professional  services  costs, 
space  and  equipment  rentals,  printing  and 
publication,  computer  use,  training  costs, 
such  as  tuition  and  stipends,  staff 
development  costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification  for 
each  cost  under  this  category. 

Indirect  Charges 

Description:  Total  amount  of  indirect  costs. 
This  category  should  be  used  only  when  the 
applicant  currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health  and 
Human  Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will  charge 
indirect  costs  to  the  grant  must  enclose  a 
copy  of  the  current  rate  agreement.  If  the 
applicant  organization  is  in  the  process  of 
initially  developing  or  renegotiating  a  rate,  it 
should  immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 


indirect  cost  rate  proposal  based  on  its  most 
recently  completed  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the  cognizant 
agency's  guidelines  for  establishing  indirect 
cost  rates,  and  submit  it  to  the  cognizant 
agency.  Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that  when 
an  indirect  cost  rate  is  requested,  those  costs 
included  in  the  indirect  cost  pool  should  not 
also  be  charged  as  direct  costs  to  the  grant. 
Also,  if  the  applicant  is  requesting  a  rate 
which  is  less  than  what  is  allowed  under  the 
program,  the  authorized  representative  of  the 
applicant  organization  must  submit  a  signed 
acknowledgement  that  the  applicant  is 
accepting  a  lower  rate  than  allowed. 

Nonfederal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support  the 
project  as  identified  in  Block  15  of  the  SF- 
424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented  and 
submitted  with  the  application  in  order  to  be 
given  credit  in  the  review  process.  A  detailed 
budget  must  be  prepared  for  each  funding 
source. 

Dated:  July  3,  2003. 

Frank  Fuentes, 

Deputy  Commissioner,  Administration  on 
Children,  Youth  and  Families. 

IFR  Doc.  03-17395  Filed  7-8-03;  8:45  am] 

BILLING  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  OCS-2003- 
03] 

Request  for  Applications  Under  the 
Office  of  Community  Services'  Fiscal 
Year  2003  Consolidated  Program 
Announcement 

agency:  Office  of  Community  Services, 
Administration  for  Children  and 
Families,  Department  of  Health  and 
Himian  Services. 
ACTION:  Announcement  of  the   ' 
availability  of  funds  and  request  for 
competitive  applications  under  the 
Office  of  Conmumity  Services' 
Consolidated  Program  Annoimcement 
for  Fiscal  Year  (FY)  2003. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACF).  Office  of 
Commimity  Services  (OCS)  invites 
eligible  entities  to  submit  competitive 
grant  applications  for  new  grants  for  the 
following  OCS  programs: 

1.  Assets  for  hidependence 
Demonstration  Program,  CFDA  #  93-602 

2.  Community  Economic 
Development  Program,  CFDA  #  93-570 
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3.  Community  Food  and  Nutrition 
Program,  CFDA  #  93-571 

4.  Family  Violence  Prevention  and 
Services  Program — Discretionary  Funds 
Program,  CFDA  #  93-592 

5.  Job  Opportimities  for  Low-Income 
bidividuals  Program,  CFDA  #  93-593 

■  6.  Training,  Technical  Assistance  and 
Capacity-Building  Program,  CFDA  #  93- 
370 

The  entire  Consolidated  Program 
Announcement  for  FY  2003  will  not  be 
published  in  the  Federal  Register. 
Rather,  OCS  is  publishing  this 
Abbreviated  Program  Announcement  in 
the  Federal  Register.  Where  applicable, 
this  Abbreviated  Program 
Annoimcement  contains  the  following 
information  for  each  of  the  above-listed 
programs:  CFDA  Number,  Legislative 
Authority,  Eligible  Applicants, 
Availability  of  Fimds,  Eligible 
Activities,  Project  Period,  Apphcation 
Due  Date,  and  Contact  Information. 
ADDRESSES:  Prior  to  submitting  an 
application,  potential  applicants  must 
obtain  a  copy  of  the  Application  Kit, 


containing  the  entire  program 
announcement,  forms,  and  instructions. 
The  Application  Kit  is  accessible  for 
reading  or  downloading  on  the  OCS 
Web  site  at:  http://www.acf.hhs.gov/ 
progmms/ocs/kitsl.htm.  Or,  by  writing, 
calling  or  e-mailing  the:  OCS  Operations 
Center,  1815  North  Fort  Meyer  Drive, 
Suite  300,  Arlington,  Virginia  22209, 1- 
800-2^1-9519  or,  E-mail: 
OCS@lcgnet.com. 

Application  Dates:  The  closing  time 
and  date  for  receipt  of  applications  is 
4:30  p.m.  (Eastern  Time  Zone)  on 
(please  refer  to  each  program 
description  for  actual  date).  Mailed  or 
hand  carried  applications  received  after 
4:30  on  the  closing  date  will  be 
classified  as  late.  Mailed  or  hand  carried 
applications  shall  be  considered  as 
meeting  the  announced  deadline  if  they 
are  received  on  or  before  the  deadline 
time  and  date  at  The  Office  of 
Community  Services  Grant  receipt 
point:  OCS  Operations  Center,  1815 
North  Fort  Meyer  Drive,  Suite  300, 


Arlington.  Virginia  22209,  l-«00-281- 
9519. 

Acknowledgement  of  Receipt:  All 
applicants  will  receive  an 
acknowledgement  notice  with  an 
assigned  identification  number.  If  an 
acknowledgement  is  not  received  within 
two  weeks  after  the  deadline  date, 
please  notify  the  OCS  Operations  Center 
by  telephone  at  (703)  351-7676. 
Applicants  are  requested  to  supply  a 
self-addressed  mailing  label  with  their 
application  that  can  be  attached  to  this 
acknowledgement  notice.  The 
identification  number  and  the  program 
priority  area  letter  code  must  be  referred 
to  in  all  subsequent  communications 
with  OCS  concerning  the  application. 
Applicants  should  also  include  an  E- 
mail  address  and  facsimile  (FAX) 
number,  if  these  resources  are  available 
to  the  applicant. 

Program  Information:  The  attached 
chart  illustrates  important  program 
information  for  each  grant  program 
included  in  the  OCS  FY  2003 
Consolidated  Program  Announcement 


Office  of  Community  Services-FY  2003  Consolidated  Program  Announcement 


Name  of  grant  program 


Assets  for  Independence  CFDA  #  93- 

602. 
Community     Economic     Development 
Program   CFDA  #  93-570,    Priority 
jAreas; 

Operational  Projects  

Incremental  Development 

Incremental    Dev.    (Native   Amer- 
ican). 

Developmentetl  

Planning  Projects 

Administrative  Management  (AM) 
Training/Technical  Assistance  (UT) 
Community  Food  &  Nutrition  Program 

CFDA  #93-571. 
Family  Violence  and  Prevention  and 
Services        Program— Discretionary 
Funds  Program  CFDA  #  9»-592,  Pri- 
ority Areas: 

I     FV03-01  Resource  &  Employment 
I     FV03-02  Youth  Dating  Violence  ... 
FV03-03-Dom.  Violence  Collab.  .. 
Job  Opportunities  for  Low-Income  Indi- 
viduals  Program   CFDA  #  93-593 
Priority  Areas: 
Business  Expansion 
Self-Employment./Micro-Enterprise 
New  Business  Ventures 
Non-Traditional  Projects 
Training,  Technical  Assistance  and  Ca- 
pacity-Building Program  CFDA  #  93- 
570,  Priority  Areas: 


1 . 1  CAA  Continuing  Education 

1.2  Peer-to-Peer  T/A  

1.3  Effective  Self-sufficiency  .... 


Applica- 
tion dead- 
line date 


Who  may  apply 


8/11/03 
8/11/03 


Non-Profit  501(c)(3)  Orgs,  CDFI's, 
Low-Income  Credit  Unions. 

Private  Non-Profit  Community  Devel- 
opment Corporations. 


Approxi- 
mate new 

funds 
available 

(in 
millions) 


$16 
14 


8/11A)3 
8/11/03 


Public/Private  Non-Profit  Organizations 
Non-ProfH  Organizations 


Maximum 
grant  award 


Estimated 

No.  of 

awards 

(gramts) 


2.1 
1.8 


$1,000,000 


700,000 
700,000 
700,000 

350,000 

75,000 

500,000 

270.000 

50,000 


8/11/03    Non-Profit  501(c)(3)  or  501(cK4)  Orga- 
nizations. 


8/11/03 


4.5 


365.000 
250,000 
100,000 
500,000 


50 


9 

15 

2 

10 

10 

2 

1 

42 


Maximum 
project 
period  - 

(months) 


Eligibility  Varies  by  Priority  Area- 
Refer  to  Program  Description  in 
OCS  FY  2003  Consolidated  Pro- 
gram Annourx»ment. 


1.5 


60 


36-60 
36-60 
36-60 

36-60 
12 
17 
17 
12 


24 

17 
17 
36 


65,000 

1 

12 

40,000 

3 

12 

5,000 

25 

12 
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Nartie  of  grant  program 

Applica- 
tion dead- 
line date 

Who  may  apply 

Approxi- 
mate new 

funds 
available 

(in 
millions) 

Maximum 
grant  award 

Estimated 
No.  of 
awards 

(gramts) 

Maximum 
project 
period 

(months) 

1.4    Knowledge  Transfer  CoHab.  .. 

' 

25,000 

7,500 

75,000 

25,000 

50,000 
25,000 
20,000 
45,000 
200,000 
flO,000 
40,000 

40,000 

5 
10 

1 
5 

1 
5 

4 
1 
1 
1 
3 

3 

36 
12 
36 
36 

12 
12 
12 
12 
36 
12 
12 

12 

1.5    Outreach/Service  to  Diverse 

"«i- 

1 .6    Asset  Formation/Financial 

2.1     Community    Building    Knowl- 

edge. 
2.2    Tech.  Training  and  Career  .... 

3.1     Volunteers  tor  Service  in 

3.2    Strengthening  Participation  ... 

V 

4.1     State  Organizational  Patterns 

5.1     ROMA  Implementation 

5.2    Improving  Community  Action 

6.1    Strengthening    Role    of    Fa- 

thers. 
6.2    Promoting  Healthy  Marriages 

Evaluation  Criteria:  The  Evaluation 
Criteria  that  will  be  used  to  review  and 
rank  applications  submitted  under  the 
OCS  FY  2003  Consolidated  Program 
Announcement  varies  between 
programs  and  also  between  priority 
areas  within  a  specific  grant  program. 
Applicants  are  urged  to  review  the 
Evaluation  Criteria  for  the  program/ 
priority  area  that  corresponds  with  their 
application  (see  http://www.acf.hhs.gov/ 
programs/ocs/kitsl  .htm). 

Applicable  Federal  Regulations: 
Attachrhent  "P"  in  the  OCS  FY  2003 
Consolidated  Program  Annoimcement 
indicates  the  regulations  that  apply  to 
all  appUcants/grantees  under  the  Office 
of  Community  Services'  Discretionary 
Grant  Programs.  Applicants  are  urged  to 
review  and  familiarize  themselves  with 
these  regulations  prior  to  submitting  an 
application  luider  this  program 
announcement. 

All  of  the  above  information  is 
accessible  for  reading  or  downloading 
on  the  OCS  Web  site  at:  http:// 
www.acf.hhs.gov/programs/ocs/ 
kitsl.htm. 

Dated:  |uly  3,  2003. 
Clarence  H.  Carter, 

Director,  Office  of  Community  Services. 
(PR  Doc.  03-17396  Filed  7-8-03;  8:45  am) 
BNAJNG  COOE  4184-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Notice  of  Approval  of  New  Animai  Drug 
Applications;  Clindamycin 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  that  it  has  approved  three  new 
animal  drug  applications  (NADAs)  or 
abbreviated  new  animal  drug 
applications  (ANADAs)  in  2002  for  feed 
combinations  including  a  generic 
bacitracin  zinc  T)rpe  A  medicated  article 
that  were  not  the  subject  of  final  rules. 
Final  rules  were  not  published  because 
the  applicable  sections  of  the  regulation 
did  not  require  amendment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Andres,  Center  for  Veterinary 
Medicine  {HFV-128),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-1600,  e- 
mail:  candres@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATK}N:  In 
accordance  with  section  512(i)  of  the 
Federal  Food  Drug  and  Cosmetic  Act  (21 
U.S.C.  360b(i))  and  21  CFR  514.105(a) 
and  514.106(a),  FDA  is  providing  notice 
that  it  has  approved  three  NADAs  or 
ANADAs  in  2002  that  were  not  the 
subject  of  final  rules.  Final  rules  were 
not  published  because  the  applicable 
sections  of  part  558  (21  CFR  part  558) 
did  not  require  amendment. 

On  April  29,  2002,  FDA  approved  a 
supplement  filed  by  Alpharma,  Inc.,  to 
NADA  140-865  for  use  of  single- 
ingredient  MONTEBAN  (narasin)  and 
BACIFERM  (bacitracin  zinc)  Type  A 
medicated  articles  to  make  two-way 
combination  drug  Type  B  and  Type  C 
medicated  feeds  used  for  prevention  of 
coccidiosis  caused  by  Eimeria  necatrix, 
E.  tenella,  E.  acervulina,  E.  brunetti,  E. 
mivati,  and  E.  maxima;  and  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  iii  broiler 
chickens.  The  supplemental  NADA 
provided  for  use  of  Alpharma,  Inc.'s 


ALBAC  (bacitracin  zinc)  50  Type  A 
medicated  article,  approved  under 
ANADA  200-223  as  a  generic  copy  of 
BACIFERM,  in  these  two-way 
combination  chicken  feeds.  No  new  data 
were  submitted.  The  necessary 
amendment  to  §§  558.78  and  558.363 
were  made  in  a  final  rule  (65  FR  55893, 
September  15,  2000)  for  the  2000 
approval  of  this  combination  for 
MONTEBAN  and  BACIFERM  Type  A 
medicated  articles. 

On  May  1 5 ,  2  002 ,  FDA  approved 
original  NADA  141-181  filed  by 
Alpharma,  Inc.,  for  use  of  single- 
ingredient  AVATEC  (lasalocid)  and 
ALBAC  (bacitracin  zinc)  Type  A 
medicated  articles  to  make  two-way 
combination  drug  Type  B  and  Type  C 
medicated  feeds  for  the  prevention  of 
coccidiosis  caused  by  E.  meleagrimitis, 
E.  gallopavonis,  and  E.  adenoeides,  and 
for  increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  growing 
turkeys.  No  new  data  were  submitted. 
The  necessary  amendments  to  §§  558.78 
and  558.311  were  made  in  a  final  rule 
(64  FR  26844,  May  18, 1999)  for  the 
1999  approval  of  Alpharma,  Inc.'s 
NADA  141-109  for  use  of  AVATEC  and 
BACIFERM  Type  A  medicated  articles 
in  two-way  combination  txu-key  feeds  for 
identical  conditions  of  use. 

On  Jime  24,  2002,  FDA  approved 
original  ANADA  200-208  filed  by 
Alpharma,  Inc.,  for  use  of  single- 
ingredient  AVATEC  (lasalocid),  3 
NITRO  (roxarsone),  and  ALBAC 
(bacitracin  zinc)  Type  A  medicated 
articles  to  make  three-way  combination 
drug  Type  B  and  Type  C  medicated 
feeds  used  for  prevention  of  coccidiosis 
caused  by  E.  tenella,  E.  necatrix,  E. 
acervulina,  E.  brunetti,  E.  mivati,  and  E. 
maxima;  as  an  aid  in  tbe  reduction  of 
lesions  due  to  E.  tenella;  and  for 
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Increased  rate  of  weight  gain  or 
improved  feed  efficiency  in  broiler 
chickens.  ANADA  200-208  was 
approved  as  a  generic  copy  of 
Alpharma,  Inc.'s  NADA  126-052,  for 
use  of  AVATEC,  3  NTTRO,  and 
BACIFERM  (bacitracin  zinc)  Type  A 
medicated  articles  for  identical 
conditions  of  combination  use.  No  new 
data  were  submitted.  The  necessary 
amendments  to  §§558.78,  558.311,  and 
558.530  were  made  in  a  final  rule  (47  FR 
46496,  October  19,  1982)  for  the  1982 
approval  of  the  pioneer  combination. 
Freedom  of  information  suimmaries 
containing  approved  product  labeling 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a^m.  and  4  p.m.,  Monday  through 
**  idav. 


'  Dated:  June  25,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-17262  Filed  7-8-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ctiildren  and 
Families 

[ACF-ORR-06-25-2003] 

Employment  Subsidy  Program  for 
Refugees  With  Assimilation  Difficulties 

agency:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHS. 

action:  Notice  of  availability  of  FY  2003 
social  services  discretionary  funds  for 
employment  subsidy  projects  for 
refugees  who  have  experienced  long- 
term  difficulties  writh  assimilation. 

CFDA  Number:  The  Catalog  of  Federal 
Domestic  Assistance  niunber  for  this 
program  is  93.576. 
SUMMARY:  The  Office  of  Refugee 
Resettlement  invites  eligible  entities  to 
submit  competitive  grant  applications 
for  Employment  Subsidy  Projects  for 
Refugees '  who  have  experienced  long- 
term  difficulties  with  assimilation. 
These  grants  are  intended  for  localities 
with  concentrations  of  refugees  who 
have  experienced  difficulty  integrating 


■  Eligibility  for  refugee  social  services  includes: 
(1)  Refugees;  (2)  asylees;  (3)  Cuban  and  Haitian 
entrants;  (4)  certain  Amerasians  from  Vietnam  who 
are  admitted  to  the  U.S.  as  immigrants;  (5)  certain 
Amerasians  bom  Vietnam,  including  U.S.  citizens; 
and  (6)  victims  of  a  severe  fbnn  of  trafficking  (see 
45  CFR  400.43  and  ORR  State  Letter  #01-13  as 
modified  by  #02-01  on  trafficking  victims).  For 
convenience,  the  term  "refugee"  is  used  in  this 
notloe  to  encompass  all  such  eligible  persons. 


economically  and  socially  into  local 
communities.  Applications  will  be 
accepted  pursuant  to  the  Director's 
discretionary  authority  under  section 
412(c}  of  the  Immigration  and 
Nationality  Act  (INA)  (8  U.S.C. 
1522(c)(1)(A)),  as  amended. 
Applications  will  be  screened  and 
evaluated  as  indicated  in  this  program 
announcement.  Awards  will  be 
contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
fimds. 

DATES:  The  closing  date  for  submission 
of  applications  is  August  8,  2003.  See 
Part  iV  of  this  announcement  for  more 
information  on  submitting  applications. 

Announcement  Availability:  This 
program  announcement  and  related 
application  materials  are  available  from 
the  ORR  Web  site  at:  http:// 
www.acf.hhs.gov/pmgrams/orr/funding. 
FOR  RjRTHER  INFORMATION  CONTACT:  Jane 
Sommerville,  Division  of  Commimity 
Resettlement,  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  370  L'Enfant 
Promenade,  SW..  Eighth  Floor  West, 
Washington,  DC  20447,  telephone:  (202) 
401-4861,  e-mail: 

MSommeiville@acf.hhs.gov  or  Daphne 
Weeden,  Grants  Officer,  Division  of 
Discretionary  Grants,  Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW.,  Fourth  Floor  West,  Washington, 
DC  20447,  telephone  (202)  401-4577.  e- 
maii  DWeeden@acf.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  four 
parts: 

Part  I:  Background,  legislative  authority, 
funding  availability,  eligible 
applicants,  project  and  budget 
periods,  program  piupose  and 
objectives,  and  allowable  activities 
Part  H:  General  Instructions  for 
preparing  a  full  project  description 
and  evaluation  criteria 
Part  III:  The  Review  Process — 
intergovernmental  review,  initial  ACF 
screening,  and  competitive  review 
Part  rV:  The  Application — application 
forms,  application  submission  and 
deadlines,  certifications,  assurances, 
and  disclosure  required  for  non- 
construction  programs,  regulations, 
treatment  of  program  income,  and 
reporting  requirements. 
Paperwork  Redaction  Act  of  1 995 
(Pub.  L.  104-13):  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  16  hours  per 
response,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
reviewing  the  collection  of  information. 
The  project  description  is  approved 
under  OMB  control  number  0970-0139 


which  expires  12/31/03.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
njjt  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Part  I:  Background 

The  purpose  of  this  program 
announcement  is  to  increase  rates  of 
refugee  employment  and  decrease  rates 
of  refugee  welfare  utilization  by 
providing  earned  income  subsidies  to 
enable  refugees  who  have  experienced 
long-term  difficulties,  or  who  are  likely 
to  experience  long-term  difficulties,  in 
assimilating  into  American 
communities  with  positive  workforce 
experiences.  These  projects  are  intended 
to  assist  refugees:  (1)  Who  have 
experienced  long-term  difficulties  in 
assimilating  into  American 
communities  or  (2)  who  are  likely  to 
experience  long-term  difficulties  in 
assimilation,  including  recently  arrived 
refugees  with  conditions  described 
below,  older  refugees,  refugees  with 
disabilities  or  chronic  illnesses,  and 
youth  who  are  not  enrolled  in  school 
and  have  little  or  no  family  support 
structure.  These  grants  will  provide 
opportunities  for  subsidized  and 
unsubsidized  job  placements  that  will 
lead  to  permanent  employment  and 
economic  self-sufficiency.  Economic 
self-sufficiency  contributes  sigmficantly 
to  successful  integration. 

Projects  fundedimder  this 
annoimcement  are  intended  to  assist 
commimities  across  this  country  with 
concentrations  of  refugees,  many  of 
whom  entered  the  United  States  over  a 
decade  ago,  who  continue  to  experience 
difficulty  integrating  into  their 
communities  and  achieving  economic 
self-sufficiency.  For  some  of  these 
refugees,  language  skills,  cultiual 
barriers,  the  lack  of  financial  resources, 
and  years  of  relying  on  public  assistance 
have  resulted  in  isolating  them  from  the 
mainstream,  limiting  their  employment 
opportimities,  and  hindering  their 
integration  into  American  conunimities. 
Their  low  rate  of  assimilation  has  been 
documented  in  many  localities  on  such 
key  indicators  as  poverty  levels,  welfare 
utilization,  car  and  home  ownership, 
high  school  completion,  college 
attendance  or  graduation,  English 
language  fluency,  employment  rates, 
household  income,  per  capita  income, 
and  naturalization  rates. 

Projects  funded  imder  this 
annoimcement  are  also  intended  to 
assist  communities  with  more  recently 
arrived  refugees  who  are  likely  to 
experience  long-term  unemployment 
and  difficulties  in  assimilating.  For 
instance,  some  refugees  experience 
difficulties  in  employment  and 
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assimilation  due  to  the  long-tenn 
impacts  of  circumstances  such  as 
lengthy  stays  in  refugee  camps,  torture, 
starvation,  prolonged  malnutrition,  or 
other  tiaujna  prior  to  their  arrival  in  the 
U.S.  In  addition,  some  refugees  are  from 
environments  and  cultural  backgrounds 
that  are  so  distinct  from  the  way  of  life 
in  the  United  States  that  their  ability  to 
assimilate  successfully  is  a  greater 
challenge  than  that  experienced  by 
some  other  refugee  populations.  Finally, 
older  refugees,  refugees  with  disabilities 
and/or  chronic  illnesses,  and  youth  who 
are  not  enroUed  in  school  and  have  littie 
or  no  family  support  structure 
encounter  additional  difficulties  in 
integrating  into  the  American  workforce 
and  American  society.  These  refugees 
also  may  experience  long-term 
difficulties  in  emplojonent  and 
assimilation. 

Legislative  Authority 

This  program  is  authorized  by  section 
412(c)(1)(A)  of  the  Immigration  and 
Nationality  Act  (INA),  as  amended,  (8 
U.S.C.  1522(c)(1)(A)),  which  authorizes 
the  Director  "to  make  grants  to,  and 
enter  into  contracts  with,  public  or 
private  nonprofit  agencies  for  projects 
specifically  designed — (i)  To  assist 
refugees  in  obtaining  the  skills  which 
are  necessary  for  economic  self- 
sufficiency,  including  projects  for  job 
training,  employment  services,  day  care, 
professional  refresher  training,  and 
other  recertification  services,  (ii)  to 
provide  training  in  English  where 
necessary  (regardless  of  whether  the 
refugees  are  employed  or  receiving  cash 
or  other  assistance);  and  (iii)  to  provide 
where  specific  needs  have  been  shown 
and  recognized  by  the  Director,  health 
(including  mental  health)  services, 
social  services,  educational,  and  other 
services." 

Funding  Availability 

ORR  expects  to  award  approximately 
$5  million  in  FY  2003  discretionary 
social  services  funds  for  10  to  20 
projects  in  amounts  ranging  from 
$200,000  to  $800,000.  The  award 
amount  range  is  for  plaiming  purposes. 
Applications  with  requested  amoimts 
that  exceed  the  upper  value  of  the  dollar 
range  specified  will  still  be  considered 
for  review.  No  matching  or  cost  sharing 
by  the  applicant  is  required. 

Eligible  Applicants 

Eligible  applicants  for  these  funds 
include  public  and  private,  nonprofit 
agencies.  Faith-based  and  community 
organizations  are  eligible  to  apply  for 
these  grants. 

Private,  non-profit  agencies  are 
encouraged  to  submit  with  their 


applications  the  optional  survey  located 
under  "Grant  Manuals  &  Forms"  at 
http://www.acf.hhs.gov/prograins/ofs/ 
fonns.htm. 

Project  and  Budget  Periods 

Under  this  announcement,  ORR 
invites  applications  for  project  periods 
of  up  to  tlu^e  years.  Awards,  on  a 
competitive  basis,  will  be  for  a  one-year 
budget  period,  although  project  periods 
may  be  for  three  years. 

Applications  for  continuation  grants 
funded  imder  these  awards,  beyond  the 
first  one-year  budget  period  but  within 
the  three-year  project  period,  wdU  be 
entertained  in  subsequent  years  on  a 
noncompetitive  basis,  subject  to 
availability  of  funds,  satisfactory 
progress  and  performance  of  the  grantee, 
and  a  determination  that  continued 
funding  would  be  in  the  best  interest  of 
the  Government. 

Program  Purpose  and  Objectives 

Projects  funded  imder  this 
annoimcement  will  be  designed  to 
connect  long-term  imemployed  refugees 
to  the  labor  force  and  to  provide, 
through  subsidized  wages,  earned 
income  to  refugees  and  their 
households.  The  purpose  is  to  assist 
these  refugees  in  making  a  transition  to 
unsubsidized  permanent  employment 
and  to  full  integration  in  their 
commimities. 

Refugees  eligible  to  participate  in 
projects  funded  under  this 
aimoimcement  must  be  at  least  18  years 
of  age  and  must  not  be  eiu-olled  in 
school  on  a  full-time  basis.  Refugee 
participants  must  also  be  imemployed, 
without  earned  income,  employed  part- 
time,  or  members  of  families  receiving 
public  assistance.  Refugees  are  eligible 
to  participate  in  this  project  if  they  have 
resided  in  the  U.S.  for  a  minimum  of 
one  year  and  have  been  residents  of 
their  communities  for  a  minimum  of 
three  months.  Refugees  must 
demonstrate  that  they  have  exhausted 
other  types  and  soiu'ces  of  employment 
services  and  that  they  are  continuing  to 
experience  long-term  unemployment. 

ORR  anticipates  that  refugees  targeted 
for  these  programs  would  include  long- 
term  recipients  of  public  assistance  (12 
months  or  more),  refugees  who  face 
termination  from  Temporary  Assistance 
for  Needy  Families  (TANF)  within  the 
12  month  period  following  enrollment 
in  this  project,  and  refugees  who  have 
experienced  imusuaUy  difficult 
circumstances  in  employment  and  in 
assimilation.  Refugee  populations  such 
as  older  workers,  refugees  with 
disabilities,  and  at-risk  youth  who  are  at 
least  18  years  of  age,  who  are  not 
erurolled  in  school,  and  who  have  little 


or  no  family  support  structiire  may  be 
included  as  well. 

Subsidized  positions  may  be  in  either 
public  or  private  sector  organizations. 
Grantees  must  establish  a  network  of 
relationships  with  appropriate  public  or 
private  employers  to  identify  and  - 
develop  suitable  subsidized  positions. 
Through  written  contractual 
agreements,  grantees  may  use  funds  to 
reimburse  employers  for  up  to  100 
percent  of  the  employment  wage 
(including  fringe  benefits),  for  a 
maximum  of  nine  months.  In  exchange 
for  the  salary  subsidy,  the  employer 
agrees  to  provide  the  refugee  employee 
additional  supervisory  assistance  in 
learning  the  job  and  to  retain  the  refugee 
employee  in  this  position  after  the  wage 
subsidy  has  ended.  If  insufficient  funds 
are  available  to  continue  the  position, 
the  employer  agrees  to  assist  the  refugee 
employee  in  securing  other 
employment. 

Applicants  should  identify  the  tjrpes 
and  number  of  employment  positions  to 
be  included  in  their  project,  including 
job  descriptions,  qualifications,  salary 
levels,  and  benefits.  Project  participants 
must  be  paid  an  hoiu-ly  wage  equivalent 
to  the  prevailing  rates  of  pay  for  persons 
employed  in  similar  occupations  by  the 
same  employer.  No  wage  should  be 
lower  than  the  Federal  minimum  wage. 
Refugee  employees  must  be  eligible  for 
all  benefits  available  to  all  other 
employees  at  the  work  site. 

Wage  subsidies  must  be  used  for  a  net 
increase  in  the  nimiber  of  positions 
within  a  given  organization  and  may  not 
be  used  to  replace  currently  funded 
positions.  Refugees  employed  as  a  result 
of  this  project  may  not  displace 
employed  workers  or  workers  on  layoff. 

Allowable  Activities 

Allowable  activities  may  include,  but 
are  not  limited  to,  the  following: 

•  Placement  of  long-term 
unemployed  refugees  in  subsidized 
positions; 

•  Placement  of  long-term 
unemployed  refugees  in  imsubsidized 
placements; 

•  On-the-job  training  for  refugee 
participants  to  obtain  professional  skills 
at  the  workplace;  i.e.  core  office  skills, 
office  protocol,  notification  of  sick 
leave,  time  and  attendance  procedures, 
etc.; 

•  Vocational  English  language 
training  in  conjunction  with  a  specific 
position; 

•  Technical  assistance  to  employers 
working  with  refugee  participants; 

•  On-site  mentoring  programs 
between  refugees  and  other  employees; 

•  Provision  of  support  services  to 
refugees  which  may  include:  on-site 
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jtechnical  assistance,  employment 
counseling,  job  retention  counseling  and 
activities,  and  work-related  incidental 
jaxpenses  for  such  items  as  work  shoes, 
uniforms,  glasses,  public  transportation 
passes,  etc.,  if  these  are  not  available 
from  other  sources; 

•  Technical  assistance  to  vocational 
and  educational  instructors  working 
^th  refugees;  and 

'   •  Provision  of  specialized  services  to 
address  the  specific  needs  of  the  refugee 
population  being  assisted. 

To  be  successful  in  this  competition, 
applicants  must  demonstrate  their 
capacity  to  implement  and  manage  new 
and  financially  complex  projects. 
Applicants  must  also  describe  their 
agency's  links  to  the  refugee 
populations  to  be  assisted  through  this 
program.  Finally,  applicants  must 
demonstrate  a  specific  need  for 
supplementation  of  available 
employment  resources  to  place  refugees 
with  difficulties  in  assimilating  into 
permanent  employment. 

Part  n:  General  Instnictioiis  for 
Preparing  a  Full  Proiect  Description 
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ihupose 

j  The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  yoiu  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  recommendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application. 

General  Instructions 

4ACF  is  particularly  interested  in 
ecific  factual  information  and 
statements  of  measurable  goals  in  ■■ 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  Cross-referencing  should  be 
used  rather  than  repetition.  Supporting 
information  concerning  activities  that 
will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly 
pdrtain  to  an  integral  part  of  the  grant- 
funded  activity  should  be  placed  in  an 
appendix. 

Pages  should  be  numbered  and  a  table 
of  contents  should  be  included  for  easy 


reference.  Pages  should  be  niunbered 
sequentially,  including  any  attachments 
or  appendices.  The  application  narrative 
should  be  in  a  12-pitch  font.  An 
executive  summary  should  be  included. 
Tabs  should  not  be  used. 

Introduction 

Applicants  required  to  submit  a  full 
project  description  shall  prepare  the 
project  description  statement  in 
accordance  with  the  following 
instructions  and  the  specified 
evaluation  criteria.  The  instructions  give 
a  broad  overview  of  what  youi  project 
description  should  include  while  the 
evaluation  criteria  expands  and  clarifies 
more  program-specific  information  that 
is  needed. 

Project  Summary/Abstract 

Provide  a  smnmary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 

Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
cf  the  project  must  be  clearly  stated; 
supporting  docxmientation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  ciurently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
annoxmcement. 


Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived.  For  example,  ORR  is 
particularly  interested  in: 

•  Numbers,  types,  and  average 
salaries  of  initial  and  subsequent 
subsidized  and  unsubsidized  job 
placements; 

•  The  degree  to  which  employee 
benefits,  including  medical  coverage, 
are  available  for  subsidized  and 
unsubsidized  positions; 

•  The  cost  per  placement  into 
subsidized  and  unsubsidized  positions; 

•  Hours  per  week  of  unsubsidized/ 
subsidized  job  placements; 


•  Number  of  transitions  from 
subsidized  to  unsubsidized  positions, 
and  job  retention; 

•  Total  funds  used  for  subsidies. 
The  application  may  include  other 

performance  outcomes,  as  appropriate. 

Approach 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
appUcation.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
accomplished.  When  accomplishments 
cannot  be  quantified  by  activity  or 
function,  list  them  in  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(0MB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  native  of  their  efi^ort  or  contribution. 


Geographic  Location 

Describe  the  precise  location  of  the 
project  and  boundaries  of  the  area  to  be 
served  by  the  proposed  project.  Maps  or 
other  graphic  aids  may  be  attached. 

Additional  Information 

Following  are  requests  for  additional 
information  that  need  to  be  included  in 
the  application: 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
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from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/locaL 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission. 

The  non-profit  agency  can  accomplish 
this  by  including  in  the  application: 

a.  A  reference  to  the  applicant 
organization's  listing  in  the  Internal 
Revenue;5ervice's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
the  IRS  Code. 

b.  A  copy  of  a  cujrrently  valid  IRS  tax 
exemption  certificate. 

c.  A  statement  bom  a  State  taxing 
body,  State  attorney  general,  or  other 
appropriate  State  official  certifying  that 
the  applicant  organization  has  a  non- 
profit status  and  that  none  of  the  net 
earning  accrue  to  any  private 
shareholders  or  individuals. 

d.  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status. 

e.  Any  of  the  items  in  the  above  for 
a  State  or  national  parent  organization 
and  a  statement  signed  by  the  parent 
organization  that  ^e  applicant 
organization  is  a  local  non-profit     > 
affiliate. 

Private,  non-profit  organizations  are 
encouraged  to  submit  with  their 
applications  the  optional  survey  located 
under  "Grant  Manuals  &  Forms"  at 
http://www.acf.hhs.gov/programs/ofs/ 
forms.htm. 

Third-Party  Agreements 

Include  written  agreements  between 
grantees  and  subgrantees  or 
subcontractors  or  other  cooperating 
entities.  These  agreements  must  detail 
scope  of  work  to  be  performed,  work 
schedules,  remuneration,  and  other 
terms  and  conditions  that  structure  or 
define  the  relationship. 

Letters  of  Support 

Provide  statements  from  community, 
public  and  commercial  leaders  that 
support  the  project  proposed  for 
funding.  All  submissions  should  be 
included  in  the  application  OR  by 
application  deadline. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 


identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

Genera/ 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 
budget;  next  column(s),  non-Federal 
budget(s).  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

/usti/icatjon;  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  projiect 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  hinge  benefit  costs  such  as 
health  insurance,  PICA,  retirement 
insurance,  taxes,  etc. 

Trave7 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 


destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment  ' 

Description:  "Equipment"  means  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
imit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  pvupose  for  which  it  is  acquired. 
Ancillary  diarges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  vmtten  accoimting  practices.) 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  ujiit,  the  number  of  imits,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  imder  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  that  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and  sub- 
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recipients,  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  be  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  currently  set  at 
$100,000.  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 


submit  a  signed  acknowledgment  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Progratn  Income 

Description:  The  estimated  amount  of 
income,  if  any,  expected  to  be  generated 
fi"om  this  project. 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the  • 
pages  in  the  application  that  contain 
this  information. 

Total  Direct  Charges,  Total  Indirect 
Charges,  Total  Project  Costs 

Self-explanatory. 

Evaluation  Criteria 


Other 

1 1  Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate 
'    may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (non-contractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

Indirect  Charges 

Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  current  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 


1.  Approach— {25  points)  The 
applicant  provides  a  clear  explanation 
of  a  feasible,  appropriate,  and  complete 
plan  for  establishing  subsidized 
employment  opportunities  for  refugee 
participants,  including  evidence  of 
subsequent  permanent  employment. 
The  proposed  activities  and  timefi^es 
are  reasonable  and  feasible.  The 
applicant  has  described  the  planning 
and/or  consultation  efforts  undertaken. 
The  applicant  identifies  local  employers 
who  have  made  commitments  to  the 
project  and  describes  them  {e.g.,  number 
and  types  of  jobs,  supportive  services 
and  training,  qualifications,  and  salary 
levels,  etc.)  The  applicant  includes  a 
description  of  the  proposed  plan  for 
recruitment  and  for  selecting  refugees 
for  participation.  There  is  a  clear 
description  of  the  availability  and 
planned  use  of  other  community 
services  and  resources  for  refugee 
employment.  The  strateg>'  and  plan  are 
likely  to  achieve  proposed  results  and 
lead  to  increased  {>ermanent 
employment  opportimities  for  refugees. 

2.  Results  or  Benefits  Expected— {20 
points)  The  outcomes  and  benefits 
proposed  are  reasonable  and  reflect  the 
objectives  of  this  annoimcement.  The 
applicant  clearly  identifies  the  results 
and  benefits  to  be  derived  for  refugees 
and  their  families  as  well  as  for  the 
community.  Proposed  outcomes  are 
measurable  and  achievable  within  the 
grant  project  period,  and  the  proposed 
monitoring,  information  collection,  and 
documentation  are  appropriately 
designed  to  assess  project  performance. 

3.  Organizational  Profiles — (20 
points)  Applicant  organization  and  staff 
and  partner  organizations  are  well 

^qualified  and  have  demonstrated  the 
capability  to  implement  and  manage 
new  programs,  to  recruit  and  work  with 
the  refugee  population,  and  to  manage 
employment  programs  for  refugees.  The 
administrative  and  management  features 
of  the  project,  including  a  plan  for  fiscal 


and  programmatic  management  of  each 
activity  and  planning  activities,  are 
described  in  detail  with  proposed  start- 
up times,  ongoing  timelines,  major 
milestones  or  benchmarks,  a 
component/project  organization  chart, 
and  a  staffing  chart.  The  qualifications 
of  project  staff  are  documented.  The 
applicant  has  provided  a  copy  of  its 
most  recent  audit  report.  If  appropriate, 
written  agreements  between  grantees 
and  sub-grantees  or  other  cooperating 
entities,  detailing  work  to  be  performed, 
remuneration,  and  other  terms  and 
conditions  that  structure  or  define  the 
relationship  to  this  project,  are 
provided. 

4.  Budget  and  Budget  Justification— 
(20  points)  The  budget  and  narrative 
justification  are  reasonable,  clearly 
presented,  and  cost-effective  in  relation 
to  the  proposed  activities  and 
anticipated  results.  The  methodologies 
for  estimating  the  number  of  refugee 
participants  are  reasonable.  The 
projected  cost  per  job  placement  is 
reasonable. 

5.  Objectives  and  Need  for 
Assistance— {15  points)  The  applicant 
identifies  and  documents  the 
characteristics  of  the  refugee  population 
and/or  community  to  be  assisted  and 
clearly  describes  the  need  for  subsidized 
employment  for  this  population. 
Indicators  of  the  need  for  assistance  and 
of  low  rates  of  assimilation  may  include 
reliance  on  public  assistance,  incomes 

.  below  200  percent  of  the  Federal 
poverty  level,  and  low  rates  of 
employment,  education,  access  to 
financial  institutions,  and  car  and  home 
ownership. 

Part  m:  The  Review  Process 

Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Himian 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  federal 
assistance  imder  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Louisiana,  Massachusetts,  Minnesota. 
Montana,  Nebraska,  New  Jersey,  New 
York,  Ohio,  Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington,  and 
Wyoming  have  elected  not  to  participate 
in  the  Executive  Order  process. 
Applicants  from  these  twenty-six 
jurisdictions  need  take  no  action     - 
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regarding  E.O.  12372.  Applicants  for 
projects  to  be  administered  by  Federally 
recognized  Indian  Tribes  are  also 
exempt  from  the  requirements  of  E.O. 
12372.  Applicants  should  contact  their 
Single-Points-of-Contact  (SPOC)  as  soon 
as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions.  Applicants 
bom  participating  jurisdictions  must 
submit  any  required  material  to  the 
SPOCs  as  soon  as  possible  so  that  the 
program  office  can  obtain  and  review 
SPOC  comments  as  part  of  the  award 
process.  The  applicant  must  submit  all 
required  materials,  if  any,  to  the  SPOC 
and  indicate  the  date  of  this  submittal 
(the  date  of  contact)  on  the  Standard 
Form  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  Daphne  Weeden,  Grants 
Officer,  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade  SW., 
Fourth  Floor  West,  Washington,  DC 
20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  participating  State  and 
Territory  can  be  found  on  the  web  at: 
http://www.whitehouse.gov/omb/grants/ 
spoc.html. 

Initial  ACF  Screening — Each 
application  submitted  under  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement; 
and  (2)  the  applicant  is  eligible  for 
funding. 

Competitive  Review — Applications 
which  pass  the  initial  ACF  screening 
will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  evaluation  criteria  specified  below. 
The  evaluation  criteria  were  designed  to 
assess  the  quality  of  a  proposed  project 
and  to  determine  the  likelihood  of  its 
success.  The  evaluation  criteria  are 
closely  related  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  applications  that  are  responsive  to  the 


evaluation  criteria  within  the  context  of 
this  program  announcement. 

Part  IV:  The  Application 

Application  Forms — In  order  to  be 
considered  for  a  grant  under  this 
program  announcement,  an  application 
must  be  submitted  on  the  forms 
supplied  and  in  the  manner  prescribed 
by  ACF.  Applicants  requesting  financial 
assistance  under  this  announcement 
must  file  the  Standard  Form  (SF)  424. 
Application  for  Federal  Assistance;  SF 
424A,  Budget  Information — Non- 
construction  Programs;  SF  424B, 
Assurances — Non-Construction 
Programs.  The  forms  may  be  reproduced 
for  use  in  submitting  applications. 
Application  materials,  including  forms 
and  instructions,  are  available  from  the 
ORR  Web  site  at  http:// 
www.acf.hhs.gov/programs/on/funding. 
The  application  materials  are  also 
available  from  the  Contact  named  in  the 
preamble  of  this  announcement. 

Please  do  not  include  books  or 
videotapes  as  they  are  not  easily 
reproduced  and  are,  therefore, 
inaccessible  to  the  reviewers. 

Application  Submission  and 
Deadlines — An  application  with  an 
original  signature  and  two  clearly 
identified  copies  are  required. 
Applicants  must  clearly  indicate  on  the 
SF  424  the  grant  announcement  niunber 
under  which  the  application  is 
submitted.  Applicants  have  the  option 
of  omitting  from  the  application  copies 
(not  from  the  original)  specific  salary 
rates  or  amoimts  for-individuals 
specified  in  the  application  budget.  The 
copies  may  include  summary  salary 
information. 

The  closing  time  and  date  for  receipt 
of  applications  is  4:30  p.m.  (Eastern 
Time  Zone)  on  August  8,  2003.  Mailed 
or  handcarried  applications  received 
after  4:30  p.m.  on  the  closing  date  will 
be  classified  as  late. 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  and  received  by 
ACF  in  time  for  the  independent  review 
to:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management.  Attention:  Daphne 
Weeden,  Grants  Officer,  370  L'Enfant 
Promenade,  SW.,  Fourth  Floor  West, 
Washington,  DC  20447.  ACF  will 
acknowledge  receipt  of  applications. 
Receipt  of  applications  will  be 
acknowledged  by  letter.  Applicants  are 
cautioned  that  express/overnight  mail 
services  do  not  always  deliver  as  agreed. 

Applications  handcarried  by 
applicants,  by  applicant  couriers,  or  by 
other  representatives  of  the  applicant 


shall  be  considered  as  meeting  an 
announced  deadline  if  they  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.,  EDT, 
at  the  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  ACF  Madroom,  Second 
Floor  (near  loading  dock),  Aerospace 
Building,  901  D  Sfreet,  SW.. 
Washington,  DC  20024,  between 
Monday  and  Friday  (excluding  Federal 
holidays).  The  address  must  appear  on 
the  envelope/package  containing  the 
application  with  the  note  "Attention: 
Daphne  Weeden.  Grants  Officer." 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications — Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines — ^ACF  may 
extend  application  deadlines  when 
circumstances  such  as  acts  of  God  (e.g., 
floods,  hurricanes,  etc.)  occur  or  when 
there  are  widespread  disruptions  of  mail 
service. 

Determinations  to  extend  or  waive 
deadline  requirements  rest  with  the 
Chief  Grants  Management  Officer. 

For  Further  Information  on 
Application  Deadlines,  Contact:  Daphne 
Weeden.  Grants  Officer,  Administration 
for  Children  and  Families,  Office  of 
Grants  Management.  Division  of 
Discretionary  Grants.  370  L'Enfant 
Promenade  SW..  Fourth  Floor  West, 
Washington,  DC  20447,  Telephone: 
(202)  401-4577. 

Certifications,  Assurances,  and 
Disclosure  Required  for  Non- 
Construction  Programs — Applicants 
requesting  financial  assistance  for  non- 
construction  projects  must  file  the 
Standard  Form  424B,  "Assurances:  Non- 
Construction  Programs."  Applicants 
must  sign  and  return  the  Standard  Form 
424B  with  their  applications. 

Applicants  must  provide  a  signed 
certification  concerning  lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  should  furnish  an 
executed  copy  of  the  lobbying 
certification  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0348-0046).  Applicants  must 
sign  and  return  the  certification  with 
their  application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug  Free  Workplace  Act  of  1988. 
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By  signing  and  submitting  tlje 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debart^d,  suspended,  or  otherwise 
ineligible  for  the  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicants  must  also  imderstand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
Pub.  L.  103-227,  Part  C  Environmental 
Tobacco  Smoke  (also  known  as  the  Pro- 
Children's  Act  of  1994).  A  copy  of  the 
Federal  Register  notice  that  implements 
the  smoking  prohibition  is  included 
with  the  forms.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  ydth  the 
application. 

Administrative  Grant  Regulations- 
Applicable  U.S.  Department  of  Health 
and  Human  Services  regulations  can  be 
found  in  45  CFR  part  74  or  part  92. 

Treatment  of  Program  Income — 
Program  income  fi-om  activities  funded 
under  this  program  may  be  retained  by 
the  recipient  and  added  to  the  funds 
committed  to  the  project,  and  used  to 
further  program  objectives.  Program 
income  must  be  reported  semi-annually 
on  the  Financial  Status  Report  (SF-269). 

Post- Award  Reporting 
Requirements — Grantees  are  required  to 
file  the  Financial  Status  Report  (SF-269) 
semi-annually  and  the  Program 
Performance  Reports  quarterly.  The 
Program  Performance  Reports  should 
provide  adequate  data  to  assess  the 
extent  to  which  the  grantee  is  achieving 
the  goals  of  this  grant  annoimcement. 
Funds  issued  under  these  awards  must 
be  accounted  for,  and  reported  upon, 
separately  from  all  other  grant  activities. 
The  official  receipt  point  for  all  reports 
and  correspondence  is  the  Grants 
Officer,  Administration  for  Children  and 
Families,  Office  of  Grants  Management, 
370  L'Enfant  Promenade  SW.,  Fourth 
Floor  West,  Washington,  DC  20447, 
Telephone:  (202)  401-4577.  An  original 
and  onie  copy  of  each  report  shall  be 
submitted  within  30  days  of  the  end  of 
each  reporting  period  directly  to  the 
Office  of  Grants  Management. 

A  final  Financial  Status  Report  and 
Program  Performance  Report  shall  be 
due  90  days  after  the  project  expiration 
date  or  termination  of  federal  budget 
support. 


Dated:  July  1,  2003. 
Nguyen  Van  Hanh, 

Director.  Office  of  Refugee  Resettlement. 
(FR  Doc.  03-17398  Filed  7-8-03;  8:45  am) 
BILUNC  CODE  41S4-«1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Refugee  Resettlement 

Administration  for  Children  and 
Families;  Refugee  Microenterprise 
Development  Program 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF.  DHHS. 
ACTION:  Corrective  Notice  for: 
Announcement  of  availability  of  FY 
2003  social  services  discretionary  funds 
for  refugee  microenterprise 
development  projects. 


CFDA  Number:  The  Catalog  of  Federal 
Domestic  Assistance  nmnber  for  this 
program  is  93.576.  The  title  of  the 
program  is  the  RefugeeMicroenterprise 
Development  Program. 
SUMMARY:  The  purpose  of  this  notice  is 
to  correct  an  error  that  was  printed  in 
notice  68  FR  38371  on  June  27,  2003. 
The  Office  of  Refugee  Resettlement 
(ORR)  invites  eligible  entities  to  submit 
competitive  grant  applications  for 
microenterprise  development  projects 
for  refugees.  Applications  will  be 
accepted  pursuant  to  the  Director's 
discretionary  authority  imder  section 
412(c)  of  the  Immigration  and 
Nationality  Act  (INA)  (8  U.S.C.  1522(c)), 
as  amended.  Applications  will  be 
screened  and  evaluated  as  indicated  in 
this  program  announcement.  Awards 
will  be  contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

Eligibility  for  refugee  social  services 
includes:  (1)  Rehigees;  (2)  asylees;  (3) 
Cuban  and  Haitian  entrants;  (4)  certain 
Amerasians  from  Vietnam  who  are 
admitted  to  the  U.S.  as  inunigrants;  (5) 
certain  Amerasians  bom  Vietnam, 
including  U.S.  citizens;  and  (6)  victims 
of  a  severe  form  of  trafficking  (see  45 
CFR  400.43  and  ORR  State  Letters 
Number  01-13  as  modified  by  Number 
02-01  on  trafficking  victims).  For 
convenience,  the  term  "refugee"  is  used 
in  this  notice  to  encompass  all  such 
eligible  persons.  Additional  information 
on  eligibility  is  available  at:  http:// 
www.acf.hhs.gov/programs/orr/policy/ 
sl01-13.htm  and  http:// 

www.acf.hhs.gov/programs/orr/policy/ 
sl02-01.htm. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  a  correction  notice  of  68  FR 
38371  that  was  published  on  June  27, 


2003.  This  notice  contains  the  final  date 
for  receipt  of  applications  for  funding 
available  through  this  program.  The 
closing  date  for  receipt  of  applications 
is  July  28.  2003. 

DATES:  The  closing  date  for  submission 
of  applications  is  July  28,  2003.  See  Part 
rv  of  this  announcement  for  more 
information  on  submitting  applications. 

Announcement  Availability:  This 
program  annoimcement  and  the 
application  materials  are  available  on 
the  Office  of  Refugee  Resettlement  Web 
site  at  http://www.acf.hhs.gov/ 
programs/orr/fun  ding. 
FOR  FURTHER  INFORMATION  CONTACT:  Usa 
Campbell,  Division  of  Community 
Resettlement,  Office  of  Refugee 
Resettlement,  Administration  for 
Children  and  Families,  at  (202)  205-" 
^597  OT  LCampbell@ACF.HHS.GOV or 
Daphne  Weeden.  Division  of 
Discretionary  Grants,  Office  of  Grants 
Management,  Administration  for 
Children  and  Families,  at  (202)  260- 
5980  or  paqueries-ogm@acf.hhs.gov. 

Nguyen  Van  Hanh, 

Director,  Office  of  Refugee  Resettlement. 
[FR  Doc.  03-17397  Filed  7-8-03;  8:45  am) 
BILUNG  CODE  41B4-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-14471] 

National  Maritime  Security  Advisory 
Committee;  Vacancies 

agency:  Coast  Guard,  DBS. 
ACTION:  Notice  of  conunittee 
establishment  and  request  for 
applications. 


SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  the  Secretary  of 
Homeland  Secimty  is  establishing  the 
National  Maritime  Security  Advisory 
Committee  (NMSAC)  piu-suant  to  the 
Maritime  Transportation  Seciuity  Act  of 
2002,  Public  Law  107-295,  and 
requesting  qualified  individuals 
interested  in  serving  on  this  committee 
to  apply  for  membership. 

DATES:  Application  forms  for 
membership  should  reach  the  Coast 
Guard  on  or  before  August  8,  2003. 
ADDRESSES:  You  may  request  a  copy  of 
the  charter  for  the  National  Committee 
or  a  form  to  apply  for  membership  by 
writing  to  Lieutenant  Junior  Grade  Holly 
Wendelin,  Commandant  (G-MPS-2), 
U.S.  Coast  Guard,  2100  Second  Street 
SW.,  Washington,  DC  20590-0001;  by 
calling  202-267-4132;  or  by  faxing  202- 


40992 


Federal  Register /Vol.  68,  No.  131 /Wednesday.  July  9,  2003 /Notices 


267-4130.  Send  your  application  in 
written  form  to  the  above  street  address. 
This  notice  and  the  application  form  are 
available  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions,  call  Lieutenant 

Junior  Grade  Holly  Wendelin  at  202- 

267-4132. 

SUPPLEMENTARY  INFORMATION: 

Establishment  of  the  National 
Maritime  Security  Advisory  Committee. 
The  Federal  Advisory  Committee  Act 
(FACA),  Public  Law  92-463.  86  Stat. 
470  (5  U.S.C.  App.  2).  governs  the 
establishment  of  committees  by  Federal 
agencies.  Section  102  of  the  Maritime 
Transportation  Seciuity  Act  of  2002 
{Public  Law  107-295)  added  section 
70112  to  Title  46  of  the  U.S.  Code  which 
requires  the  Secretary  of  the  Department 
in  which  the  Coast  Guard  is  operating 
to  establish  a  National  Maritime 
Security  Advisory  Committee. 

The  NMSAC  will  advise,  consult 
with,  report  to,  and  make 
reconunendations  to  the  Secretary  on 
matters  relating  to  national  maritime 
security.  Such  matters  may  include,  but 
not  be  limited  to: 

•  developing  a  national  strategy  and 
policy  to  provide  for  efficient, 
coordinated  and  effective  action  to  deter 
and  minimize  damage  from  maritime 
related  transportation  seciuity 
incidents; 

•  recommending  actions  required  to 
meet  current  and  future  security  threats 
to  ports,  vessels,  facilities,  waterways 
and  their  associated  inter-modal 
transportation  connections  and  critical 
infrastructure; 

•  promoting  international 
cooperation  and  multilateral  solutions 
to  maritime  security  issues; 

•  addressing  seciu'ity  issues  and 
concerns  brought  to  the  Committee  by 
segments  of  the  maritime  transportation 
industry,  or  other  port  and  waterway 
stakeholders;  and, 

•  examining  such  other  matters, 
related  to  those  above,  that  the  Secretary 
may  charge  the  Committee  with 
addressing. 

FACA  requires  advisory  committees 
to  meet  at  least  yearly.  However,  we 
anticipate  that  NMSAC  will  meet  more 
frequently.  Subconunittees  of  NMSAC 
may  also  meet  between  meetings  of  the 
parent  committee.  Most  meetings  will 
be  held  at  Coast  Guard  Headquarters  in 
Washington,  DC.  but  some  meetings 
may  be  held  at  locations  around  the 
country. 

Request  for  Applications  to  the  NMSAC 

NMSAC  will  be  composed  of  seven 
members  each  of  whom  must  have  at 


least  5  years  practical  experience  in 
maritime  security  operations. 
Applicants  may  be  required  to  pass  an 
appropriate  security  background  check 
prior  to  appointment  to  the  committee. 

Applicants  should  submit  their 
application  on  Form  DOT  F  1120.1  to 
Commander  Scott  at  the  address  given 
in  the  ADDRESSES  section  at  the 
beginning  of  this  Notice.  The 
application  form  is  available  from 
Lieutenant  Junior  Grade  Wendelin  by 
calhng  her  at  202-267-4132,  or  by  going 
to  the  docket  for  this  notice  (USCG- 
2003-14471]  at  http://dms.dot.gov. 

Members'  terms  of  office  will  be  for 
up  to  5  years;  however,  to  permit 
orderly  turnover  of  the  committee's 
membership,  terms  of  office  will  be 
staggered,  and  the  members  initially 
appointed  to  NMSAC  will  be  appointed 
to  terms  of  3,  4  or  5  years.  Members  will 
be  eligible  to  serve  an  additional  term  of 
office.  While  attending  meetings  or 
when  otherwise  engaged  in  committee 
business,  members  will  be  reimbursed 
for  travel  expenses  as  permitted  under 
applicable  Federal  travel  regulations. 
However,  members  will  not  receive  any 
salary  or  other  compensation  for  their 
service  on  the  National  Committee. 

In  support  of  the  policy  of  the 
U.S.C.G.  on  gender  and  ethnic  diversity, 
we  encourage  qualified  women  and 
members  of  minority  groups  to  apply. 

Dated:  July  2,  2003. 
T.H.  Gilmour, 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
IFR  Doc.  03-17371  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481&-N-38] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Application  for  the  Community 
Development  Block  Grant  Program  for 
Indian  Tribes  and  Alaska  Native 
Villages  (ICDBG) 

agency:  Office  of  the  Chief  InformaUon 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  Hie  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  August  8, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OM6 
approval  number  (2577-0191)  and 
should  be  sent  to:  Laiuen  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  niunber 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  SevenA 
Street  SW.,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoiurs  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requfrement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for  the 
Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
NaUve  Villages  (ICDBG). 

OMB  Approval  Number:  2577-0191. 

Form  Numbers:  4123.  4125,  4126,  and 
Standard  HUD  Grants  forms  424,  50070, 
2880, 2992,  2993,  2994. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Application  for  funding  of  Indian  and 
Alaska  Native  Community  Development 
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Block  Grants  for  the  development  of.  economic  opportunities  for  low  and 

decent  housmg,  environment,  and  moderate-income  persons 


Frequency  of  Submission:  On 
^eraie-mcome  persons.  occasion.  Monthly,  Quarterlv  AnnuaUv 

Respondents:  State,  Local  or  Tribal  v"<iriBny.  /umuauy. 

Government. 


Reporting  burden 


Numtwr  of       Annual 
respondents   responses 


Houreper    _    Burden 
response     ~     hours 


225 


5.44 


7.61 


9.325 


Total  Estimated  Burden  Hours:  9,325. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 

amended. 

i 

Dated:  June  25,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-16984  Filed  7-6-03;  8:45  am] 

BIUWG  CODE  421»-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-37] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Accountability  in  the  Provision  of  HUD 
Assistance— "Applicant/Recipient 
Disclosure/Update" 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  8 
2003. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2510-0011)  and 
should  be  sent  to:  Laiu-en  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Ixiuren_  Wittenberg@omb.eop.gov. 

TOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  coUection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 


affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
niunber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Accountability  in 
the  Provision  of  HUD  Assistance — 
"Applicant/Recipient  Disclosure/ 
Update" 

OMB  Approval  Number:  2510-0011. 

Form  Numbers:  HUD-2880. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Applicants  for  assistance  are  required  to 
disclose  information  concerning  other 
governmental  assistance  they  have 
obtained  or  is  pending  for  the  same 
project,  as  well  as  information  about  the 
key  individuals  involved  with  the 
proposed  project/activity.  A  $200,000 
threshold  applies  to  this  disclosure 
requirement. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 
Not-for-profit  institutions.  State,  Local 
or  Tribal  Government. 

Frequency  of  Submission:  On 
occasion,  as  needed. 


Numt)er  of 
respondents 


Annual 
responses 


Reporting  burden 


Hours  per 
response 


Burden 
hours 


13,520 


16,900 


2.4 


40,560 


Total  Estimated  Burden  Hours: 
40,560. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 


Dated:  June  25,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  03-16985  Filed  7-8-03;  8:45  am] 
BILUNG  COOE  4210-72-4> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 5-N-d9] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Martagement  Review  Report  for 
Unsubsidized  Multifamiiy  Housing 
Programs 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
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ACnON:  Notice. 


SUMMARY:  The  proposed  infonnation 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  8, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0259)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington.  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  SevenA 


Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (l)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 


response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
infonnation: 

Title  of  Proposal:  Management 
Review  Report  for  Unsubsidized 
Multifamiiy  Housing  Programs. 

OMB  Approval  Number:  2502-0259. 

Form  Numbers:  HUD-9838. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Multifamiiy  housing  lenders  collect  the 
Management  Review  information  to 
evaluate  the  adequacy  of  the 
management  of  subject  projects  and  to 
monitor  and  evaluate  the  ongoing 
management  operations  and  procedures 
of  multifamiiy  projects. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion  during  on-site  reviews. 


Nurnt)er  of       Annual  Hours  per    _    Burden 

respondents   responses  response     ~     hours 


Reporting  burden 


100 


100 


700 


Total  Estimated  Burden  Hours:  700. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  June  25,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  03-16986  Filed  7-6-03;  8:45  am] 
BHJJNQ  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-40] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Continuum  of  Care  Homeless 
Assistance  Application 

agency:  Office  of  the  Chief  friformation 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  August  8, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  nimiber  (2506-0112)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
LaurenWittenber^omb. eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 


described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
fi^uently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
niunber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Continuum  of  Care 
Homeless  Assistance  Application. 

OMB  Approval  Number:  2506-0112. 
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Form  Numbers:  HUD  40076  CoC, 
HUD  40085-2,  HUD  40076-2.  Grant 
Forms  SF  LLL,  HUD  2994.  HUD  2993, 
HUD  23004,  HUD  2880. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
lofonnation  collected  will' be  used  to 


rate  applications,  to  determine 
eligibility  for  the  Continuum  of  Care 
Homeless  Assistance,  to  establish  grant 
amounts,  and  to  ensure  that  technical 
requirements  are  met  prior  to  execution 
of  a  grant  agreement. 


Respondents:  Not-for-profit 
institutions.  State.  Local  or  Tribal 
Government. 

Frequency  of  Subniission:  On 
occasion. 


Reporting  burden 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


3.340 


5,000 


40.1 


200.260 


I  tTotai  Estimated  Burden  Hours: 
200,260. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  June  26,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-16987  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-41] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB: 
Mortgagee's  Certification  and 
Application  for  Interest  Reduction 
Payments 

AQENCY:  OfBce  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  August  8, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0445)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hoiu^  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mortgagee's 
Certification  and  Application  for 
Interest  Reduction  Payments. 

OMB  Approval  Number:  2502-0445. 

Form  Numbers:  HUD-3111. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
information  is  used  by  HUD  to  verify 
and  disburse  interest  reduction 
pa)rments  to  HUD  approved  mortgagees 
servicing  non-insured  multifamily 
mortgages. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Monthly. 


Number  of 
respondents 


Annual 
responses 


Reporting  tHjrden 


Hours  per 
response 


Burden 
hours 


100 


1,200 


0.33 


396 
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Total  Estimated  Burden  Hours:  396. 

Status:  Reinstatement,  without 
change,  of  previously  approved. 

Authority:  Section  3507  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  35,  as  amended. 

Dated:  June  30,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer 
(FR  Doc.  03-16988  Filed  7-»-03;  8:45  am) 
8NJJNG  CODE  421 0-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-42] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Notice 
of  Application  for  Designation  as  a 
Single  Family  Foreclosure 
Commissioner  (Single  Family 
Mortgage  Foreclosure  Act  of  1994  (FR- 
3950) 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  August  8, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2510-0012)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
La  uren_  Wittenberg@omb.  eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seven^ 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov: 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  num^r,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Notice  of 
Application  for  Designation  As  a  Single 
Family  Foreclosure  Commissioner 
(Single  Family  Mortgage  Foreclosure 
Act  of  1994  (FR-3950). 

OMB  Approval  Number:  2510-0012. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  HUD 
may  exercise  a  nonjudicial  power  of  sale 
of  single-family  HUD-held  mortgages 
and  may  appoint  foreclosure 
commissioners.  Information  collected 
will  determine  that  applicants  that  are 
to  be  designated  as  foreclosure 
commissioners  meet  the  statutory 
requirements. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 

Frequency  of  Submission:  On 


occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden 
hours 


Reporting  Burden 

Total  Estinnated  Burden  Hours 


30 


0.5 


15 


15 
15 


Total  Estimated  Burden  Hours:  15 
Status:  Reinstatement,  without 
change,  of  previously  approved. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  3,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer 
[FR  Doc.  03-17394  Filed  7-»-03;  8:45  am] 

Btt.UNG  COOE  4210-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Education  Facilities  Replacement 
Construction  Priority  List  as  of  FY 
2003 

AGENCY:  Bureau  of  Lidian  Affairs, 

Interior. 

ACTION:  Notice. 

summary:  As  required  by  statute,  the 
Bureau  of  Indian  Affairs  (BIA  or  Bureau) 
is  publishing  the  FY  2003  Education 
Facilities  Replacement  Construction 
Priority  List  in  the  Federal  Register.  The 
current  priority  list,  last  published  in 
the  Federal  Register  on  January  9,  2001, 
is  revised  by  the  addition  of  newly 
prioritized  schools,  which  were 
evaluated  and  ranked  dvu-ing  the  2001 
replacement  school  application  process. 
The  Bureau  will  use  this  list  to 


determine  the  order  in  which 
Congressional  appropriations  are 
requested  to  fund  education  facilities 
replacement  construction  projects. 
Construction  funding  is  not  yet 
available  for  all  projects  on  the  list. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  Education 
Facilities  Replacement  Construction 
Priority  List  may  be  submitted  to  the 
attention  of  Andrew  Acoya,  AIA,  Office 
of  Facilities  Management  and 
Construction,  P.O.  Box  1248, 
Albuquerque,  New  Mexico  87103,  (505) 
346-6508,  Fax (505)  346-6542. 

SUPPLEMENTARY  INFORMATION: 
Publication  of  the  Education  Facilities 
Replacement  Construction  Priority  List 
(Priority  List)  in  the  Federal  Register  is 
required  by  25  U.S.C.  2005(d)  at  the 
time  any  budget  request  for  school 
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construction  is  presented.  In  2001,  the 
Bureau  began  preparations  for 
developing  a  new  Priority  List, 
including  the  acceptance  of  applications 
fipom  Tribes  and  School  Boards  who 
wished  to  have  schools  placed  on  the 
Priority  List. 

I  Schools  placed  on  the  previously 
published  "Education  Facilities 
Construction  Priority  List  as  of  FY  2000, 
With  Additions,"  published  in  the 
Federal  Register  on  January  9,  2001  (66 
PR  1689 J  that  were  not  yet  fully  funded 
for  construction  (project  numbers  18 
through  20),  did  not  have  to  submit 
applications  for  ranking  on  the  new 
Priority  List  and  are  retained,  in  order, 
at  the  top  of  the  FY  2003  Priority  List 
as  projects  nimibers  1  through  3. 
Education  Facilities  Construction 
projects  on  the  Priority  List  will  be 
funded  for  construction  in  the  order  in 
which  they  are  ranked,  as 
appropriations  become  available,  unless 
a  school  is  not  ready  for  the  next  phase 
of  funding,  hi  accordance  with 
Congressional  directives,  the  projects  do 
not  provide  for  new  school  starts  nor 
grade  level  expansions.  The  process 
does  not  provide  for  charter  schools  nor 
satellite  extensions. 

The  Conference  Report  for  the  FY 
1992  Interior  Related  Agencies 
Appropriations  Act,  H.R.  Conf.  Rep.  No. 
102-256,  at  46  (1991),  indicated  that 
Congress  wanted  the  Department  to 
revise  the  priority  ranking  process  for 
new  school  construction.  The  Bureau 
revised  the  process  in  March  1999  and 
again  in  May  2001,  and  developed  draft 
revised  instructions  and  criteria, 
complying  with  the  1991  Conference 
Report  requirements  that  the  BIA  should 
emphasize  tribal  consultation  and 
improve  the  objectivity  of  the  ranking 
process,  provide  continuity  to  the 
priority  ranking  list,  and  provide 
procedures  for  handling  emergency 
needs. 

The  Committee  on  Appropriations 
also  recommended  that  tiie  BIA 
establish  a  demonstration  project  to 
allow  tribes  with  schools  on  the 
replacement  list  to  apply  for  Federal 
funding  with  the  guarantee  of  a  cost 
share  from  the  tribe,  S.  Rep.  No.  106- 
99,  at  54  (1999).  Congress  further  stated 
that  tribes  may  share  the  cost  of 
construction  of  their  school,  identify 
non-Bureau  funding  to  match  or 
supplement  Bureau  funding,  or  pay 
futtire  operations  costs  in  exchange  for 
the  full  funding  of  school  construction 
costs  earlier  than  they  might  hope  to 
receive  it  under  the  Priority  List. 
Accordingly,  in  the  ranking  process  for 
the  pr  2003  Priority  Ust,  applicants 


were  provided  an  opportunity  to 
indicate  a  commitment  to  cost  share; 
however,  none  of  the  top  ranked  schools 
offered  to  do  so. 

The  Bureau  published  in  the  Federal 
Register,  on  April  18,  2001  (66  FR 
19979),  a  Notice  of  tribal  consultation 
meeting  May  1  through  May  3,  2001,  in 
Albuquerque,  New  Mexico,  requesting 
comments  on  the  draft  revised 
instructions  and  criteria,  entitled 
"Instructions  and  Application  for 
Replacement  School  Construction, 
2001."  The  new  instructions  governed 
the  priority  ranking  process  for 
construction  of  replacement  education 
facilities  and  the  criteria  used  in  ranking 
applications.  In  addition  to  fully 
replacing  buildings  and  support 
structures  at  an  educational  facility,  a 
new  category,  partial  replacement 
construction,  was  included  in  the  2001 
application  process  in  response  to 
earlier  consultation  comments.  Under 
the  new  category,  schools  could  submit 
partial  replacement  construction 
requests  for  replacement  of  a  specific 
building  or  buildings  instead  of  full 
facilities  replacement,  or  the  schools 
could  request  construction  of 
components  [e.g..  libraries, 
gymnasiimis,  cafeterias)  that  do  not 
currently  exist  at  educational  facilities 
but  are  nonetheless  required  to  meet  an 
approved  educational  accreditation 
program.  After  the  Bureau  completes 
further  study  and  evaluation,  a  final 
determination  will  be  made  whether 
facilities  projects  added  to  the  Priority 
List  will  be  fiilly  or  partially  replaced. 
Bureau  requests  for  future  funding  of 
education  facihties  construction 
projects  will  not  depend  entirely  on 
ranking  order,  but  will  also  consider 
how  full  or  partial  replacement  projects 
fit  the  availability  of  appropriations,  and 
readiness  for  the  next  phase  of  funding. 
Comments  were  also  received  relating 
to  administrative  requirements  and 
responsibilities;  definitions  of  ranking 
criteria;  evaluation  of  applications;  and 
cost-sharing.  The  conunents  were 
reviewed  and  incorporated  into  the  final 
instructions  and  criteria  as  appropriate 
by  a  team  consisting  of  tribal 
representatives  and  BIA  employees  frt)m 
the  Office  of  Indian  Education  Programs 
and  the  Office  of  Facilities  Management 
and  Construction.  The  Bureau 
proceeded  with  using  the  final  revised 
appUcation  instructions  and  criteria  on 
Jime8,  2001. 

Copies  of  the  final  revised 
instructions  and  ranking  criteria  with 
accompanying  documents  were  sent  to 
all  BIA  schools  and  schools  that  receive 
BIA  funds  under  contract  or  grant. 


[Catalog  of  Federal  Domestic  Assistance 
Program  Number:  15.062  "Replacement 
and  Repair  of  Indian  Schools"]  and  the 
Bureau  held  tribal  consultation 
meetings  in  July  and  August  2001  on  the 
revised  process.  BL\'s  Office  of  hidian 
Education  Programs  Education  Line 
Officers  offered  training  to  applicants  at 
all  schools  imder  their  administrative 
jiuisdiction  on  how  to  complete 
applications  using  the  revised 
instructions  and  ranking  criteria.  Tribes 
and  BIA-funded  school  boards  received 
advance,  written  notice  of  training 
session  dates,  times,  and  locations  for 
tribes  and  schools  under  their  resp)ective 
jurisdictions.  The  Bureau  published 
another  Notice  in  the  Federal  Register 
on  June  11,  2001  (66  FR  31248),  calling 
for  applications  based  on  the  revised 
instructions  and  ranking  criteria.  The 
Bureau  accepted  applications  beginning 
August  1,  2001,  and  used  the  criteria  in 
the  revised  instructions  to  review  and 
evaluate  all  applications  that  were 
received  on  or  before  the  application 
deadline.  The  application  deadline  was 
extended  to  October  22,  2001,  by  a 
notice  published  in  the  Federal  Register 
on  August  20,  2001  (66  FR  43591),  in 
response  to  requests  of  tribal 
organizations  and  school  boards.  These 
applications  were  evaluated  and  ranked 
according  to  the  revised  criteria  stated 
in  the  application  and,  from  the  list  of 
ranked  schools,  the  first  nine  schools 
were  placed  on  the  FY  2003  Education 
Facilities  Replacement  Construction 
Priority  List. 

This  notice  is  published  under 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary  for 
Indian  Affairs  in  the  Departmental 
Manual  at  209  DM  8. 

r 

Education  Facilities  Replacement 
Construction  Priority  List  as  of  FY  2003 

1.  Turtle  Moimtain  High  School 

2.  Mescalero  Apache  School 

3.  Enemy  Swim  Day  School 

5.  Navajo  Preparatory  School 

6.  Wingate  High  School 

7.  Pueblo  Pintado  Commimity  School 

8.  Bread  Springs  Day  School 

9.  Ojo  Encino  Day  School 

10.  Chemawa  Indian  School 

11.  Beclabito  Day  School 

12.  Leupp  School  i 

Aurene  Martin, 

Acting  Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  03-17343  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-921-1220-ET;  WYW  34993] 

Notice  of  Proposed  Extension  of 
Public  Land  Order  No.  6578; 
Opportunity  for  Public  Meeting;  WY 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice, 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  proposes  to  extend 
Public  Land  Order  No.  6578  for  a  20- 
year  period.  This  order  withdrew  public 
lands  from  settlement,  sale,  location, 
and  entry  under  the  general  land  laws, 
including  the  mining  laws,  to  protect 
the  Castle  Gardens  Recreation  Area  in 
Washakie  County.  The  lands  have  been 
and  will  remain  open  to  mineral  leasing. 
This  notice  also  gives  an  opportunity  to 
comment  on  the  proposed  action  and  to 
request  a  public  meeting. 
DATES:  Comments  and  requests  for  a 
public  meeting  must  be  received  by 
October  7,  2003. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  BLM 
Wyoming  State  Director,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003-1828. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Booth  at  307-775-6124. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  extend  Public  Land  Order  No.  6578. 
This  withdrawal  was  made  to  protect 
the  important  recreational  and  aesthetic 
values  as  well  as  the  capital  investments 
of  the  Castle  Gardens  Recreation  Area. 
Public  Land  Order  No.  6578  will  expire 
on  November  22,  2004. 

The  withdrawal  comprises 
approximately  110.00  acres  of  public 
land  as  described  below: 

Sixth  Principal  Meridian 

•  T.  46  N..  R.  89  W.. 

Sec.  15,  SE'ANWV*.  SVzNE'ANW'A, 
NEV4SWV4NWV4.  EV2NWV4SWV4NWV4, 
SV2SEV4NWV4NWV4, 
NE  V4SE  V4NW  V4NW  V4 , 
NV2SEV4SWV4NWV4, 
SEV4SEV4SWV4NWV4,  and 
NV2NEV4SWV4. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  extension  may 
present  their  views  in  writing  to  the 
undersigned  officer  of  the  BLM. 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
Worland  Field  Office,  101  South  23rd 
Street,  Worland,  Wyoming,  diuing 


regular  business  hours  7:30  a.m.  to  4:30 
p.m.  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  address  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  your  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  extension.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  extension  should  submit  a 
written  request  to  the  Wyoming  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  If  the 
authorized  officer  determines  that  a 
public  meeting  will  be  held,  a  notice  of 
the  time  and  place  will  be  published  in 
the  Federal  Register  at  least  30  days 
before  the  scheduled  date  of  the 
meeting. 

This  extension  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2310.4. 

Dated:  July  1,  2003. 
Robert  A.  Bennett, 

State  Director. 

(FR  Doc.  03-17391  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4310-MC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[E&-032-3-1430-EU] 

Realty  Action;  Recreation  and  Public 
Purpose  Act  Classification;  Door 
County,  Wl 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Realty  Action; 
Recreation  and  Public  Purposes  Act 
Classification;  Wisconsin. 

SUMMARY:  The  followring  public  lands 
near  the  community  of  Fish  Creek  in 
Door  County,  Wisconsin  have  been 
examined  and  found  suitable  for 
classification  for  lease  or  conveyance  to 
the  State  of  Wisconsin  Department  of 
Natural  Resources  (DNRJ,  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  (R&PP)  Act  of  1926.  as 
amended  (43  U.S.C.  869  et  seq.). 


Therefore,  in  accordance  with  Section  7 
of  the  Act  of  June  28, 1934,  as  amended 
(43  U.S.C.  315f)  and  EO  6964.  the 
following  described  lands  are  hereby 
classified  as  suitable  for  disposal  under 
the  provisions  of  the  R&PP  Act  of  1926, 
as  amended  (43  U.S.C.  869  et  seq.)  and. 
accordingly,  opened  for  only  that 
purpose. 

Fourth  Principal  Meridian 

T.  31  N.,R.  27E.. 

Eagle  Bluff  Light  Station  Reservation, 
located  in  Fractional  Northeast  Quarter  of 
Section  17,  being  more  particularly  described 
as: 

Beginning  at  the  Triangulation  Station 
"Eagle  BlufF".  1874,  1934,  1953,  T.  31  N.,  R. 
27  E. 

Thence, 

N.  89°  50'  E,  0.227  chains  to  the  WC  MC, 

the  place  of  beginning, 
S.  49°  05'  E.,  3.135  chains,  to  Angle  Point 

#1, 
N.  38°  17'  E.,  2.502  chains,  to  Angle  Point 

#2, 
N.  40°  10'  4.001  chains,  to  MC  on  the 

present  shoreline  of  Green  Bay, 
Thence  with  meanders  of  Green  Bay, 

S.  59°  35' W.,  1.14  chains, 

S.  37°  38' W.,  1.90  chains, 

S.  30°  23'  W.,  0.15  chains  to  MC  on  the 
present  shoreline  of  Green  Bay, 

Thence, 

S.  49°  05'  E.,  1.160  chains  to  WC  MC,  the 
place  of  beginning,  as  shown  on  the  plat 
of  survey  for  the  Eagle  Bluff  Light  Station 
accepted  for  the  Director  on  October  Iff,    ^ 
2001. 

The  area  described  contains  1.21  acres  in 
Door  County 

The  Wisconsin  DNR  proposes  to 
integrate  the  lands  into  existing 
Peninsula  State  Park.  This  action 
classifies  the  lands  identified  above  for 
disposal  through  the  R&PP  Act  of  1926 
(43  U.S.C.  869  et  seq.)  to  protect  the 
historic  light  station  and  the 
surrounding  lands.  The  subject  land  was 
identified  in  the  Wisconsin  Resource 
Management  Plem  Amendment, 
approved  March  2,  2001,  as  not  needed 
for  Federal  purposes  and  having 
potential  for  disposal  to  protect  the 
historic  structiu-es  and  surrounding 
lands.  Lease  or  conveyance  of  the  land 
for  recreational  and  public  purpose  use 
would  be  in  the  public  interest.  Detailed 
information  concerning  this  action  is 
available  for  review  at  the  office  of  the 
Bureau  of  Lemd  Management, 
Milwaukee  Field  Office,  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Salvatore,  Realty  Specialist,  Bureau  of 
Land  Management,  Milwaukee  Field 
Office,  310  West  Wisconsin  Avenue. 
Suite  450,  Milwaukee.  Wisconsin 
53203,  (414)  297-4413. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Executive  Order  dated  October  19. 
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1866,  a  parcel  of  public  land  totaling  8.8 
acres  located  in  Door  County, 
Wisconsin,  was  reserved  for  lighthouse 
purposes.  The  parcel  contained  the 
Eagle  Bluff  light  station  located  on  the 
eastern  shore  of  Green  Bay  near  the 
village  of  Fish  Creek,  Wisconsin. 

iOn  May  28,  1935,  through  an  Act  of 
Congress,  the  Secretary  of  Conunerce 
was  authorized  to  dispose  of  certain 
lighthouse  reservations.  Section  28  of 
that  Act  authorized  the  Secretary  of 
Commerce  to  convey  that  portion  of  the 
Eagle  Bluff  lighthouse  reservation  no 
longer  needed  for  lighthouse  purposes 
to  the  State  of  Wisconsin  for  public  park 
purposes.  The  Secretary  of  Commerce 
conveyed  these  lands,  approximately 
7.68  acres,  through  a  deed  dated  May  9, 
1936.  The  remaining  lands  continued  to 
be  reserved  by  the  1866  Executive  Order 
after  1936.  The  Department  of 
Transportation,  United  States  Coast 
Guard,  submitted  a  Notice  of  Intent  to 
relinquish  custody,  accountability  and 
control  of  the  remaining  1.21  acres.  The 
Bureau  of  Land  Management  has 
recommended  that  the  remaining  lands 
be  determined  suitable  for  return  to 
their  former  status  as  public  lands,  such 
determination  to  be  made  by  the 
Secretary  of  the  Interior  and 
accomplished  by  the  issuance  of  a 
public  land  order  revoking  the 
Executive  Order  as  to  the  remaining 
lands.  A  proposed  public  land  order  for 
this  purpose  currendy  is  pending  and 
awaiting  action  within  the  Department. 

The  State  of  Wisconsin  DNfR  has 
applied  for  patent  to  the  land  under  the 
R&PP  Act  of  1926,  as  an  addition  to 
Peninsula  State  Park. 

The  lease/patent  when  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  R&PP  Act  of  1926, 
as  amended  and  to  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  Valid  existing  rights. 

3.  All  minerals  are  reserved  to  the 

•  United  States,  together  with  the  right  to 
prospect  for,  mine  and  remove  the 
minerals. 

4.  Terms  and  conditions  identified 
through  the  site  specific  environmental 
analysis. 

5.  Any  other  rights  or  reservations 
that  the  authorized  officer  deems 
appropriate  to  ensm-e  public  access  and 
proper  management  of  Federal  lands 
and  interest  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
lands  will  be  segregated  from  all  forms 
of  disposal  or  appropriation  imder  the 
public  land  laws,  except  for  lease  or 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 


the  mineral  leasing  laws.  For  a  period  of 
45  days  after  issuance  of  this  notice, 
interested  parties  may  submit  comments 
regarding  the  proposed  conveyance  or 
classification  of  the  lands  to  the  Field 
Manager,  Milwaukee  Field  Office, 
Bureau  of  Land  Management,  310  West 
Wisconsin  Avenue,  Suite  450, 
Milwaukee,_  Wisconsin  53203. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  R&PP  Act 
classification,  and  particularly,  whether 
the  land  is  physically  suited  for 
inclusion  in  the  state  park,  whether  the 
use  will  maximize  future  use  or  uses  of 
the  land,  whether  the  use  is  consistent 
with  local  plaiming  and  zoning,  or  if  the 
use  is  consistent  v«th  state  and  federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application,  the  development  plan,  the 
management  plan,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  inclusion 
in  the  state  park. 

Any  adverse  comments  will  be 
evaluated  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  the  classification  will 
become  effective  60  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  May  9,  2003. 
James  W.  Dryden, 

Milwaukee  Field  Manager. 

[FR  Doc.  03-17389  Filed  7-8-03:  8:45  am) 

nUJNG  CODE  4310-PN-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[OR-128-6332-PD,  3-0166] 

Notice  of  Proposed  Supplementary 
Rule  on  Public  Land  in  Oregon 

agency:  Biu^au  of  Land  Management, 
Coos  Bay  District,  Oregon,  Interior. 
ACTION:  Proposed  supplementary  rule 
for  public  land  within  Bear  Creek 
Recreation  Site,  Coos  Bay  District, 
Oregon. 


SUMMARY:  The  Bureau  of  Land 
Management  {BLM)'s,  Coos  Bay  Distiict, 
Myrtlewood  Field  Office  is  proposing  a 
supplementary  rule  to  change  the 
occupancy  and  camping  stay  limit  at 
Bear  Creek  Recreation  Site  from  14  days 
to  24  hours.  This  rule  will  apply  to  the 
public  lands  vdthin  the  Bear  Creek 


Recreation  Site  in  the  Myrtlewood, 
Resource  Area,  Coos  Bay  District, 
Douglas  County,  Oregon.  The 
supplementary  rule  is  needed  because 
the  area  has  experienced  numerous  and 
persistent  site  management  problems 
such  as:  Assault,  illicit  drug  sales  and 
use,  and  public  drunkenness.  The 
supplementary  rule  is  intended  to 
protect  the  area's  natural  resources  and 
provide  for  public  health  and  safety. 
DATES:  The  BLM  requests  comments 
from  the  public  concerning  this 
supplementary  rule.  The  comment 
period  will  be  open  until  August  8, 
2003.  In  developing  the  final  rule,  BLM 
may  not  consider  comments  postmarked 
or  received  in  person  or  by  electronic 
mail  after  this  date. 
ADDRESSES:  Mail:  Bureau  of  Land 
Management,  Goos  Bay  District  Office. 
1300  Airport  Lane,  North  Bend,  OR, 
97459. 

Internet  e-mail:  coos_bay@or.blm.gov 
(Liclude  Attn:  "Myrtiewood  Field 
Manager") 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Conrad,  Myrtlewood  Field 
Manager,  1300  Airport  Lane,  North 
Bend,  OR.  97459,  telephone  (541)  756- 
0100. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures 

II.  Discussion  of  the  Supplementary  Rule. 


III.  Procedural  Matters. 

I.  Public  Comment  Procedures 

Electronic  Access  and  Filing  Address 

You  may  view  an  electronic  version  of 
this  proposed  rule  at  BLM's  Internet 
home  page:  www.blm.gov.  You  may  also 
comment  via  the  Internet  to 
coos_bay@or.blm.gov  (Include  Attn: 
Myrtlewood  Field  Manager'O.  If  you  do 
not  receive  a  confirmation  fiiiom  the 
system  that  we  have  received  your 
Internet  message,  contact  us  directly  at 
(503-756-0100). 

Written  Comments 

Written  comments  on  the  proposed 
supplementary  nde  should  be  specific, 
confined  to  issues  pertinent  to  the 
proposed  supplementary  rule,  and 
should  explain  the  reason  for  any 
recommended  change.  Where  possible, 
comments  should  reference  the  specific 
section  or  paragraph  of  the  proposal 
which  the  comment  addresses.  BLM 
may  not  necessarily  consider  or  include 
in  the  Administrative  Record  for  the 
final  rule  comments  which  BLM 
receives  after  the  close  of  the  comment 
period  (See  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (See  ADDRESSES). 

Comments,  including  names,  streets 
addresses,  and  other  contact 
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information  about  respondents,  will  be 
available  for  public  review  at  (address) 
during  regular  business  hours  (7:45  a.m. 
to  3:45  p.m.),  Monday  through  Friday, 
except  Federal  holidays.  Individual 
respondents  may  request 
confidentiality.  If  you  wish  to  request 
that  BLM  consider  withholding  your 
name,  street  address,  and  other  contact 
information  (such  as:  Internet  address, 
FAX  or  phone  number)  from  public 
review  or  from  disclosure  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  BLM  will  honor 
requests  for  confidentiality  on  a  case-by- 
case  basis  to  the  extent  allowed  by  law. 
BLM  will  make  available  for  public 
inspection  in  their  entirety  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

n.  Discussion  of  the  Supplementary 
Rule 

This  supplementary  rule  will  apply  to 
the  public  lands  withm  the  Bear  Creek 
Recreation  Site.  Bear  Creek  Recreation 
Site  is  an  8-site  campground  located 
along  a  remote  stretch  of  State  Highway 
42,  approximately  30  miles  east  of 
Myrtle  Point,  Oregon,  or  30  miles  west 
of  Roseburg,  Oregon,  within  Section  9  of 
Township  30  South,  Range  9  West  of  the 
Willamette  Meridian.  Since  the  early 
1960s,  Bear  Creek  has  been  a  popular 
stop  for  travelers  between  Roseburg  and 
Coos  Bay.  Although  camping  is 
permitted,  visitor  use  surveys  have 
shown  the  site  is  used  primarily  as  a 
"highway  rest  stop."  A  reroute  of  State 
Highway  42  in  the  late  1970s 
significantly  diminished  the  rustic 
character  of  the  site  as  a  campground. 
Due  to  its  remote  location  and  distance 
from  the  Coos  Bay  District  Office,  it  has 
been  difficult  for  BLM  personnel  to 
maintain  an  adequate  presence  at  Bear 
Creek.  As  a  result,  there  have  been 
numerous  and  persistent  site 
management  problems  such  as:  Assault, 
illicit  drug  sales  and  use,  public 
drunkenness,  unsanitary  conditions  and 
activities,  intimidation  of  visitors, 
vandalism,  litter,  violation  of  stay  limit, 
etc.  BLM  proposes  to  reduce  the 
occupancy  and  camping  stay  limit  from 
14  days  to  24  hours.  Overnight  camping 
will  still  be  permitted;  however,  after  24 
hours,  occupants  must  move  with  all  of 
their  personal  possessions  and  cannot 
camp  on  BLM  administered  land  within 
a  10-mile  radius  for  14  days.  BLM  has 
determined  this  rule  necessary  to 
protect  the  area's  natural  resources  and 
to  provide  for  safe  public  recreation, 
public  health,  and  reduce  the  potential 


for  damage  to  the  environment  and  to 
enhance  the  safety  of  visitors  and 
neighboring  residents. 

m.  Procedural  Matters 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  supplementary  rule  is  not  a 
significant  regulatory  action  and  is  not 
subject  to  review  by  Office  of 
Management  and  Budget  imder 
Executive  Order  12866.  This 
supplementary  rule  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  It  is  not  intended  to  affect 
commercial  activity,  but  merely  revises 
a  camping  stay  limit.  It  will  not 
adversely  affect,  in  a  material  way,  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  state,  local,  or  tribal 
governments  or  commimities.  These 
proposed  supplementary  rules  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency.  The 
supplementary  rules  do  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  right 
or  obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues. 

Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
the  proposed  supplementary  rule  easier 
to  understand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  the 
proposed  supplementary  rule  clearly 
stated? 

(2)  Does  the  proposed  supplementary 
rule  contain  technical  language  or 
jargon  that  interferes  with  clarity? 

(3)  Does  the  format  of  the  proposed 
supplementary  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity? 

(4)  Would  the  supplementary  rule  be 
easier  to  understand  if  they  were 
divided  into  more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  proposed 
supplementary  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helphil  in  understanding 
the  proposed  supplementary  rules?  How 
could  this  description  be  more  helpful 
in  making  the  supplementary  rule  easier 
to  understand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  supplementary  rule 
to  the  address  specified  in  the 
ADDRESSES  section. 


National  Environmental  Policy  Act 

BLM  has  determined  that  this 
proposed  supplementary  rule  changing 
the  occupancy  and  camping  stay  limit  at 
Bear  Creek  Recreation  Site  from  14  days 
to  24  hours  is  a  purely  administrative 
action.  Therefore,  it  is  categorically 
excluded  from  environmental  review 
xmder  section  102(2)(C)  of  the  National  = 
Environmental  Policy  Act,  piu-suant  to 
516  Departmental  Manual  (DM), 
Chapter  2,  Appendix  1.  In  addition,  the 
proposed  rule  does  not  meet  any  of  the 
10  criteria  for  exceptions  to  categorical 
exclusions  listed  in  516  DM,  Chapter  2, 
Appendix  2.  Piusuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department  of  the  Interior,  the  term 
"categorical  exclusions"  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  that  have  been  found 
to  have  no  such  effect  in  procedures 
adopted  by  a  Federal  agency  and  for 
which  neither  an  environmental 
assessment  nor  eui  enviroiunental 
impact  statement  is  required. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  (RFA)  of  1980,  as 
amended,  5  U.S.C.  601-612,  to  ensure 
that  Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  supplementary  rules  do  not 
pertain  specifically  to  commercial  or 
governmental  entities  of  any  size,  but  to 
public  recreational  use  of  specific ' 
public  lands.  Therefore,  BLM  has 
determined  under  the  RFA  that  the 
proposed  supplementary  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  supplementary  rule  does  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  the 
supplementary  rule  merely  revises  a 
camping  stay  limit.  The  supplementary 
rule  has  no  effect  on  business — 
commercial  or  industrial — use  of  the 
public  lands. 

Uhfunded  Mandates  Reform  Act 

This  supplementary  rule  does  not 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  does  the  proposed 
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supplementary  rule  have  a  significant  or 
imique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  The 
supplementary  rule  does  not  require 
anything  of  state,  local,  or  tribal 
governments.  Therefore,  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1531  et  seq.) 

Ekecutive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  proposed  supplementary  rule 
dbes  not  represent  a  government  action 
capable  of  interfering  with 
Constitutionally-protected  property 
rights.  The  rule  merely  revises  a 
camping  stay  limit.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  13132.  Federalism 
[Replaces  Executive  Orders  12612  and 
13083.] 

[The  proposed  rule  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  merely 
revises  a  camping  stay  limit.  Therefore, 
in  accordance  with  Executive  Order     i 
13132,  BLM  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
Federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

Executive  Order  12988.  Civil  Justice 
Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  proposed  rule  would  not 
unduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections*  3(a)  and  3(b)(2)  of  the  Order. 

Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

ih  accordance  with  Executive  Order 
13175,  we  have  foimd  that  this  final  rule 
does  not  include  policies  that  have 
tribal  implications.  The  rule  merely 
revises  a  camping  stay  limit. 

Paperwork  Reduction  Act 

This  supplementary  rule  does  not 
contain  iiiformation  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 


under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501  et  seq. 

Author 

The  principal  author  of  this 
supplementary  rule  is  Richard  Conrad, 
Myrtlewood  Field  Manager,  Coos  Bay 
District,  Bureau  of  Land  Management 

For  the  reasons  stated  in  the 
preamble,  and  under  the  authority  of  43 
CFR  8365.1-6,  we  issue  the  following 
supplementary  rule: 

Elaine  M.  Brong, 

Oregon/Washington  State  Director. 

Supplementary  Rule  for  Bear  Creek 
Recreation  Site 

Under  43  CFR  (subpart  8365.1-6).  the 
Bureau  of  Land  Management  will 
enforce  the  following  rule  on  the  public 
lands  within  the  Bear  Creek  Recreation 
Site',  Myrtlewood  Resource  Area/Field 
Office,  Coos  Bay  District,  Oregon. 

Sec.  1    Stay  limit  at  Bear  Creek 
Recreation  Site 

You  must  not  leave  personal 
possessions  or  stay  at  Bear  Creek 
Recreation  5ite  longer  than  twenty-four 
(24)  hours.  After  twenty-four  (24)  hoiu^, 
you  must  leave  with  all  of  your  personal 
possessions  and  must  not  camp  on 
BLM-administered  land  within  a  10- 
mile  radius  for  14  days. 

Sec.  2    Penalties 

Under  section  303(a)  of  the  Federal 
Land  Pohcy  and  Management  Act  of 
1976  (43  U.S.C.  1733(a))  and  43  CFR 
8360.0-7,  if  you  violate  this 
supplementary  rule  on  public  lands 
within  the  boimdaries  established  in  the 
rules,  you  may  be  tried  before  a  United 
States  Magistrate  and  fined  no  more 
than  $1 ,000  or  imprisoned  for  no  more 
than  12  months,  or  both.  Such 
violations  may  also  be  subject  to  the 
enhanced  fines  provided  for  by  18 
U.S.C.  3571. 

(FR  Doc.  03-17390  Filed  7-8-03;  8:45  am) 
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Resource  Area,  Prineville  District, 
Oregon. 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-056-1 22&-AA-GP-03-01 27] 

Special  Rules  for  Public  Lands  Along 
the  Deschutes  Wild  &  Scenic  River 

AGENCY:  Bureau  of  Land  Management, 
Prineville  District,  Oregon,  Deschutes 
Resource  Area. 

ACTION:  Proposed  special  rules  for 
public  land  and  waters  within  the 
Lower  Deschutes  National  Wild  and 
Scenic  River  corridor,  Deschutes 


SmiMARY:  The  Bureau  of  Land 
Management's  (BLM)  Deschutes 
Resoiut:e  Area  is  revising  its  special 
rules^for  the  Lower  Deschutes  National 
Wild  and  Scenic  River  corridor  in 
Oregon.  The  special  rules  are  necessary 
in  order  to  protect  the  river's  natiiral 
resources  and  the  public  health  and 
safety.  The  revisions  in  the  special  rules 
are  needed  to  resolve  inconsistencies 
between  them  and  rules  of  the  State  of 
Oregon. 

DATES:  You  should  submit  your 
conunents  by  August  8,  2003.  In 
developing  final  rules,  BLM  may  not 
consider  comments  postmarked  or 
received  in  person  or  by  electronic  mail 
after  this  date. 

ADDRESSES:  Mail  or  personal  delivery: 
Biu-eau  of  Land  Management,  Deschutes 
Resource  Field  Manager,  Prineville 
District  Office.  3050  NE  Third, 
Prineville.  OR  97754. 

Direct  internet  response: 
federalregister@or.blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Towne,  Field  Manager  for  the 
Deschutes  Resource  Area,  at  (541)  416- 
6700.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  contact  this  individual  by 
calhng  the  Federal  Information  Relay 
Service  (FIRS)  at  (800)  877-8339.  24 
hours  a  day,  7  days  a  week. 
SUPPLEMENTARY  INFORMATION: 

I.  Area  Description 

II.  Background 

in.  Public  Comment  Procedures 
rv.  Discussion  of  Special  Rules 
V.  Procedural  Matters 

L  Area  Description 

Public  lands  and  waters  within  the 
Lower  Deschutes  River  Final  National 
Wild  and  Scenic  River  Boimdkry.  as  it 
appears  in  the  Lower  Deschutes  River 
Management  Plan  and  Environmental 
Impact  Statement,  volume  1.  published 
January  1993  by  BLM  (this  document 
contains  a  compete  legal  description; 
copies  available  from  the  BLM 
Prineville  District  Office).  This  area  is 
more  generally  described  a^ 
approximately  V*  mile  bom  either  side 
of  the  Lower  Deschutes  River, 
commencing  at  Pelton  Reregulation 
Dam  and  extending  downstream  to  the 
Coliunbia  River. 

n.  Background 

In  1970,  the  lower  100  miles  of  the 
Deschutes  River  were  designated  as  an 
Oregon  State  Scenic  Waterway.  In  1988, 
the  U.S.  Congress  designated  this  same 
100  mile  river  segment  as  a  National 
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Wild  and  Scenic  River.  Through  a 
management  plan  approved  in  1993, 
this  area  is  collectively  managed  by  the 
Bureau  of  Land  Management,  the 
Bureau  of  Indian  AHairs/Confederated 
Tribes  of  the  Warm  Springs,  and  the 
State  of  Oregon.  In  1994,  pursuant  td  the 
management  plan,  separate  rules  for 
pubUc  use  were  created  by  the  State  of 
Oregon  in  the  form  of  Oregon 
Administrative  Rules  and  by  BLM  in  the 
form  of  Special  Rules  under  43  CFR 
8351.2. 

Both  the  state  and  BLM  developed 
rules  independently  and  in  many 
particulars  they  proved  inconsistent 
with  each  other.  Since  inception,  both 
state  and  Federal  rules  have  imdergone 
multiple  revisions  to  accommodate 
changing  management  needs  and 
objectives.  The  proposed  special  rules 
will  revise  the  existing  Federal  rules  to 
match  state  rules,  combine  all  Federal 
rules,  including  past  revisions,  into  one 
document,  and  create  new  rules  to  meet 
current  management  objectives. 

The  rules  will  govern  conduct  on  all 
public  lands  and  waters  managed  by 
BLM  within  the  river  corridor  described 
in  the  notice.  The  rules  are  needed  in 
order  to  protect  the  river's  natural 
resources  and  the  public  health  and 
safety. 

m.  Public  Comment  Procedures 

A.  How  Do  I  Comment  on  the  Proposed 
Special  Rules? 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods. 

You  may  mail  comments  to  Deschutes 
Resoiure  Field  Office  Manager,  Bureau 
of  Land  Management,  Prineville  District 
Office,  3050  NE  Third  Street,  Prineville, 
Oregon  97754. 

You  may  deliver  comments  to 
Deschutes  Resource  Field  Office 
Manager,  Bureau  of  Land  Management, 
Prineville  District  Office.  3050  NE  Third 
Street,  Prineville,  Oregon  97754. 

Yon  may  comment  via  email  at 
tteaford@or.blm.gov.  If  you  do  not 
receive  a  confirmation  that  we  have 
received  your  electronic  message, 
contact  us  directly  at  541-416-6700. 

Please  submit  your  comments  on 
issues  related  to  the  proposed  special 
rules,  in  writing,  according  to  the 
ADDRESSES  section  above.  Comments  on 
the  proposed  special  rules  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  proposed  special  rules, 
and  should  explain  the  reason  for  any 
change  you  recommend.  Where 
possible,  your  comments  should 
reference  the  specific  section  or 
paragraph  of  the  proposal  that  you  are 
addressing. 


BLM  may  not  necessarily  consider  or 
include,  in  the  Administrative  Record 
for  the  final  special  rules,  comments 
that  BLM  receives  or  were  delivered  to 
an  address  other  than  those  listed  above. 

B.  May  I  Review  Comments  Subniitted 
by  Others? 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  imder  "ADDRESSES:  Mail 
or  personal  delivery"  during  regular 
business  hours  (7:45  a.m.  to  4:30  p.m.), 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  honor,  to  the  extent  allowed 
by  law  individual  respondents  request 
for  confidentiality.  If  you  wish  to 
withhold  your  name  or  address,  except 
for  the  city  or  town,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations,  businesses,  and 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available  to 
public  inspection  in  their  entirety. 

IV.  Discussion  of  the  Rules 

BLM  has  determined  these  rules 
necessary  to  protect  the  river's  resources 
and  to  provide  for  safe  public 
recreation,  public  health,  and  data 
collection.  The  objective  is  to  provide  a 
quality  recreational  experience  to  the 
general  public  with  minimal  user 
conflicts  and  minimum  damage  to  the 
public  lands  and  resources. 

In  addition,  these  rules  are  in 
accordance  with  the  January  1993 
Lower  Deschutes  River  Management 
Plan  and  Environmental  Impact 
Statement. 

Exemptions  to  these  rules  will  apply 
to  cooperating  agency  personnel  for 
administrative  purposes,  including  but 
not  limited  to,  monitoring,  research,  law 
enforcement,  search  and  rescue,  and  fire 
fighting  operations.  BLM  may  also  allow 
exemptions  on  a  case  by  case  basis. 

V.  Procedural  Matters 

Tom  Teaford  of  the  BLM  Prineville 
District  Office  is  the  principal  author  of 
these  proposed  special  rules. 

Regulatory  Planning  and  Review  (E.O. 
12866) 

These  special  rules  are  not  significant 
and  are  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  These  special  rules  will  not  have 
an  effect  of  $100  million  or  more  on  the 
economy.  They  will  not  adversely  affect, 
in  a  material  way,  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 


State,  local,  or  tribal  governments  or 
communities. 

(2)  These  special  rules  will  not  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency. 

(3)  These  special  rules  do  not  alter  the 
budgetary  effects  or  entidements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients. 

(4)  These  special  rules  do  not  raise 
novel  legal  or  policy  issues. 

The  special  rules  will  not  affect  legal 
commercial  activity,  but  contain  rules  of 
conduct  for  public  use  of  a  limited 
selection  of  public  lands. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  these  special  rules  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
L^.S.C.  601  et  seq.).  The  special  rules 
will  not  affect  legal  commercial  activity, 
but  will  govern  conduct  for  public  use 
of  a  limited  selection  of  public  lands. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  special  rules  are  not  major 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement  , 
Fairness  Act.  These  special  rules: 

Do  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  [See 
the  discussion  under  Regulatory 
Planning  and  Review,  above.) 

Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  See  the  discussion 
above  under  Regulatory  Flexibility  Act. 

Do  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

These  special  rules  do  not  impose  an 
unfunded  mandate  on  state,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
special  rules  do  not  have  a  significant  or 
vmique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  The 
special  rules  will  have  no  effect  on 
governmental  or  tribal  entities.  A 
statement  containing  the  information 
required  by  the  Unfunded  Mandates 
Reform  Act  {2  U.S.C.  1531  et  seq.)  is  not 
required. 

Takings  (E.O.  12630)    , 

In  accordance  with  Executive  Order 
12630,  the  special  rules  do  not  have 
significant  takings  implications.  The 
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«tiforcement  provision  in  the  proposed 
special  rules  do  not  include  any 
language  requiring  or  authorizing 
forfeiture  of  personal  property  or  any 
property  rights.  E.0. 12630  addresses 
concerns  based  on  the  Fifth  Amendment 
dealing  with  private  property  taken  for 
public  use  without  compensation.  The 
land  covered  by  the  special  rules  are 
public  lands  managed  by  the  Bureau  of 
Land  Management;  therefore  no  private 
property  is  affected.  A  takings 
implications  assessment  is  not  required. 

Federalism  (E.O.  13132} 

In  accordance  with  Executive  Order 
13132,  BLM  finds  that  these  special 
rtdes  do  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  siunmary  impact 
statement.  The  special  rules  do  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  special  rules 
do  not  preempt  state  law. 


1 


vil  Justice  Reform  (E.O.  12988) 


In  accordance  with  Executive  Order 
12988.  the  Office  of  the  Solicitor  has 
determined  that  these  special  rules  do 
not  imduly  burden  the  judicial  system, 
and  that  they  meet  the  requirements  of 
s^tions  3(a)  and  3(b)(2)  of  the  Order. 

Qmsultation  and  Coordination  With 
Indian  Tribal  Governments  (E.O.  13175) 

[In  accordance  with  Executive  Order 
13175.  we  find  this  final  special  rules 
does  not  include  policies  with  tribal 
implications.  The  special  rules  -would 
not  affect  lands  held  for  the  benefit  of 
Indians.  Aleuts,  and  Eskimos. 

Paperwork  Reduction  Act 

These  special  rules  do  not  contain 
information  collection  requirements  the 
Office  of  Management  and  Budget  must 
approve  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq. 

National  Environmental  Policy  Act 

These  special  rules  were  considered 
in  the  Lower  Deschutes  River 
Management  Plan  and  Environmental 
Impact  Statement,  published  in  January 
1993,  which  is  on  file  and  available  to 
the  public  in  the  BLM  Administrative 
Record  at  the  address  specified  in  the 
ADDRESSES  section.  The  special  rules 
themselves  should  not  have  a  significant 
effiect  on  the  human  environment.  They 
are  principally  rules  of  conduct 
intended  to  protect  human  health  and 
safety,  minimize  environmental 
degradation,  and  ensure  that  use  of  the 


river  and  associated  facilities  are 
properly  authorized. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  your 
comments  on  how  to  make  these  special 
rules  easier  to  understand,  including 
answers  to  questions  such  as  the 
following: 

(1)  Are  the  requirements  in  the  special 
rules  clearly  stated? 

(2)  Do  the  special  rules  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity? 

(3)  Does  the  format  of  the  special  rules 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  special  rules  be  easier 
to  understand  if  it  were  divided  into 
more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  special 
rules  in  the  SUPPLEMENTARY  INFORMATION 
section  of  this  preamble  helpful  in 
understanding  the  interim  final  rule? 
What  else  could  we  do  to  make  the 
interim  final  special  rules  easier  to 
understand? 

If  you  have  any  comments  on  how  we 
could  make  these  special  rules  easier  to 
understand,  in  addition  to  sending  the 
original  to  the  address  shown  in 
ADDRESSES,  above,  please  send  a  copy 
to:  Office  of  Regulatory  Affairs. 
Department  of  the  Interior,  Room  7229, 
1849  C  Street  NW,  Washington,  DC 
20240.  You  may  also  e-mail  the 
comments  to  this  address:     - 
Execsec@ios.  doi.gov. 

The  authority  for  these  special  rules  is 
found  in  43  U.S.C.  1733;  43  CFR 
8351.2-1. 

Special  Rules  for  Lower  Deschutes 
River  Corridor 

Under  43  CFR  8351.2-1,  the  Bureau  of 
Land  Management  will  enforce  the 
following  rules  year  round  within  the 
Lower  Deschutes  Wild  and  Scenic  River 
corridor. 

Section  1    Definitions 

The  following  definitions  will  apply 
to  the  rules: 

Approved  portable  toilet  means  any 
non-biodegradable,  rigid,  durable, 
container  designed  to  receive  and  hold 
human  waste,  in  any  container  position, 
without  leaking,  and  equipped  with  a 
diunping  system  that  allows  the 
container  to  be  emptied  into  a  standard 
receiving  or  dump  system  designed  for 
that  purpose,  such  as  a  SCAT  machine 
or  recreational  vehicle  dump  station,  in 
a  sanitary  maimer,  without  spills, 
seepage,  or  himian  exposure  to  human 
waste. 


Boat  means  every  watercraft  or  device 
used  as  a  means  of  transport  on  the 
water. 

Camping  means  erecting  a  tent  or 
shelter  of  natiural  or  synthetic  material, 
prejjaring  a  sleeping  bag  or  other     ' 
bedding  material  for  use,  or  parking  a 
motor  vehicle,  trailer,  or  mooring  a  boat 
for  apparent  overnight  occupancy. 

Designated  campsite  means  a  BLM- 
designated  campsite,  marked  with  a 
visible  nimiber  moimted  on  a  post  or 
placard. 

Developed  area  is  a  site  or  area  that 
contains  structures  or  capital 
improvements  primarily  used  by  the 
public  for  recreational  purposes.  This 
may  include  such  features  as:  delineated 
spaces  for  parking,  camping  or  boat 
laimching;  sanitary  facilities;  potable 
water,  grills  or  fire  rings;  tables;  or 
controlled  access. 

Enveloped  toilet  facility  is  a  vault  type 
toilet  provided  by  the  Bureau  of  Land 
Management  or  Oregon  State  Parks  and 
Recreation  Commission. 

Display  intent  to  remain  overnight 
means  any  off-loading  onto  the 
riverbank,  or  preparing  for  use,  common 
overnight  camping  equipment  such  as 
tents,  sleeping  bags  or  bedding,  food, 
cooking  or  dining  equipment,  or  lighting 
equipment,  or  to  prepare  common 
camping  equipment  for  use  in  or  on  any 
boat. 

Excessive  noise  is  any  noise  which  is 
unreasonable,  considering  the  location, 
time  of  day.  impact  on  river  users,  or 
■^other  factors  which  govern  the  conduct 
of  a  reasonably  prudent  person  under 
the  circimistances. 

Firearm  means  a  weapon,  by  whatever 
name  known,  which  is  designed  to 
expel  a  projectile  by  the  action  of 
powder  and  readily  capable  of  use  as  a 
weapon. 

Fireworks  means  any  combustible  or 
explosive  composition  or  substance  or 
any  combination  of  any  such 
composition  or  substances  or  any  other 
article  which  was  prepared  for  the 
purpose  of  providing  a  visible  or 
audible  effect  by  combustion,  explosion, 
deflagration  or  detonation,  and  includes 
blank  cartridges,  or  toy  cannons  in 
which  explosives  are  used,  balloons 
which  require  fire  underneath  to  propel 
the  same,  firecrackers,  torpedoes, 
skyrockets.  Roman  candles,  bombs, 
skyrockets,  wheels,  colored  fires, 
fountains,  mines,  serpents,  or  any  other 
article  of  like  construction  or  any  article 
containing  any  explosive  or  flanimable 
compound  or  any  tablets  or  other  device 
containing  any  explosive  substance  or 
flammable  compound. 

Group  means  any  number  of  persons 
affiliated  together  with  a  common  goal 
to  recreate  with  each  other  in  activities 
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such  as  rafting,  eating,  camping,  or 
swimming. 

Group  size  limit  means  the  maximum 
number  of  persons  a  group  may  have 
while  together  within  the  river  corridor, 
regardless  of  the  nimiber  of  persons 
covered  by  each  boating  pass  possessed 
by  members  of  the  group.  This  limit  is 
intended  to  avoid  resource  damage  and 
social  conflicts  caused  by  large  groups 
concentrating  in  small  areas. 

Highway  means  every  public  way, 
road,  street,  thoroughfare  and  place, 
including  bridges,  viaducts,  and  other 
structiures  within  the  boundaries  of  this 
state,  open  used  or  intended  for  use  of 
the  general  public  for  vehicles  or 
vehicular  traffic  as  a  matter  of  right. 

Motorboat  means  any  boat  propelled 
in  whole  or  in  part  by  machinery, 
including  boats  temporarily  equipped 
with  detachable  motors. 

Non-designated  campsite  means  a 
campsite  which  has  not  been  designated 
by  BLM  and  is  not  marked  with  a  visible 
number. 

Obscene  means  objectionable  or 
offensive  to  accepted  standards  of 
decency. 

Refuse  includes  but  is  not  limited  to 
wastewater,  sewage,  litter,  trash, 
garbage,  scraps,  remnants  of  water 
balloons  or  clay  pigeons,  or  other 
useless,  worthless  parts  of  things. 

Remain  overnight  means  human 
presence  in  the  Lower  Deschutes  River 
Qprridor  on  a  boat-in  basis  for  any 
period  of  time  from  one  hoiir  after  legal 
sunset  to  one  hour  before  legal  sunrise. 

River  corridor  means  those  public 
lands  located  within  the  Final  National 
Wild  and  Scenic  River  boundary  as 
described  in  the  Lower  Deschutes  River 
Management  Plan  and  Environmental 
Impact  Statement,  Volume  1,  January 
1993. 

Vessel  means  every  watercraft  or 
device  used  as  a  means  of  transport  on 
the  water  except  single  iimer  tubes,  air 
mattresses,  and  water  toys. 

Unoccupied  means  the  absence  of 
human  presence  between  10  p.m.  and 
one  hour  before  legal  simrise. 

Section  2    Prohibited  Acts 

The  following  are  prohibited: 

a.  Camping 

1.  Camping  outside  of  a  designated 
campsite  in  river  segments  1,  2,  or  3. 

2.  Camping  for  a  total  period  of  more 
than  14  nights  during  any  28  night 
period.  The  28  night  period  will  begin 
the  first  night  the  site  is  occupied.  The 
14  night  limit  may  be  reached  either 
through  a  nimiber  of  separate  visits  or 
through  a  period  of  continuous 
occupation.  Once  the  14  night  limit  is 
reached  in  any  camping  area,  the 


person(s)  must  move  a  distance  of  not 
less  than  50  linear  miles  to  continue 
camping  on  public  lands. 

3.  Camping  in  one  campsite  by  non- 
motorized  boat  longer  than  4 
consecutive  nights. 

4.  At  the  end  of  a  foiu'  night  camping 
stay  as  described  in  1(f)  above,  failing  to 
remove  all  camping  equipment  and 
personal  property  and  not  relocating 
your  camp  within  'A  mile  of  the  same 
site  for  a  period  of  at  least  14  nights. 

5.  Camping  in  one  campsite  by 
motorized  boat  longer  than  9 
consecutive  nights  between  May  15  and 
October  15. 

6.  Between  May  15  and  October  15, 
whenever  motorized  boaters  vacate  a 
campsite  and  it  is  unoccupied,  failing  to 
remove  all  camping  and  personal 
property  from  the  area  and  not 
relocating  within  V4  mile  of  the  same 
site  for  a  period  of  at  least  14  days. 

7.  Camping  on  any  river  island. 

8.  Camping  in  any  area  posted  as 
closed  to  camping. 

9.  Being  present  in  any  designated 
day  use  area  between  10  p.m.  and  one 
hour  before  sunrise. 

10.  Possessing  or  leaving  refuse, 
debris,  or  litter  in  an  exposed,  unsightly, 
or  unsanitary  condition. 

11.  Leaving  camping  equipment, 
personal  property,  site  alterations,  or 
refuse  after  departing  any  campsite  or  in 
any  vacant  campsite. 

12.  Failing  to  pay  camping  fees  within 
30  minutes  of  occupying  a  fee  campsite. 

13.  Installing  permanent  camping 
facilities. 

14.  Failing  to  meet  the  minimum  or 
exceeding  the  maximum  number  of 
persons  and/or  vehicles  allowed  for  a 
campsite. 

15.  Paying  for  or  placing  camping 
equipment  or  other  personal  property 
in/at/near  a  campsite,  which  is  not  to  be 
occupied  by  that  same  person,  for  the 
purpose  of  holding  or  reserving  the 
campsite  site  for  later  occupation  by 
another  person(s). 

16.  Moving  any  table,  stove,  bjurier, 
litter  receptacle,  or  other  campground 
equipment. 

17.  Digging  or  leveling  the  ground  at 
any  campsite. 

18.  Falling  to  contain  all  group  and 
personal  equipment  with  a  campsite. 

b.  Fires 

1.  Between  June  1  and  October  15: 
i.  Building,  igniting,  maintaining, 
using,  attending,  or  being  within  20  feet 
of  a  campfire,  charcoal  fire,  or  any  other 
type  of  open  flame.  Exception:  You  may 
use  commercially  manufactured  metal 
camp  stoves  and  shielded  lanterns  when 
fueled  with  bottled  propane  or  liquid 
fuel  and  operated  in  a  responsible 
manner. 


ii.  Smoking  except  in  non-public 
buildings,  closed  vehicles,  while  in 
boats  on  the  water,  or  while  standing  in 
the  water. 

2.  Between  October  16  and  May  31: 
i.  Building,  igniting,  maintaining, 

using,  attending,  or  being  within  20  feet 
of  a  campfire  unless  it  is  contained  in 
a  metal  fire  pan  or  similar  metal 
container  with  sides  measuring  at  least 
2"  in  height  and  prevents  ashes  or 
burning  material  from  spilling  onto  the 
ground  and  is  elevated  above  the 
groxmd. 

ii.  Exception:  BLM-provided  metal 
campfire  rings  may  be  used  in  lieu  of  a 
fire  pan. 

3.  Leaving  a  fire  imattended  or 
without  completely  extinguishing  it. 

4.  Burning  or  attempting  to  burn,  in 
any  campsite,  non-combustible  items 
such  as  tin,  aluminum,  or  glass. 

5.  Discarding  lighted  or  smoldering 
material,  or  lighting,  tending,  or  using  a 
fire,  stove  or  lantern  in  such  a  manner 
that  threatens,  causes  damage  to,  or 
results  in  the  burning  of  property  or 
resources,  or  creates  a  public  safety 
hazard. 

6.  Using  or  possessing  fireworks. 

7.  Failing  to  observe  any  fire 
prevention  order  or  regulation  issued  by 
the  Bureau  of  Land  Management. 

8.  Gathering  or  burning  any  living, 
dead,  or  down  vegetation  gathered 
within  the  river  corridor. 

c.  Sanitation  and  Refuse 

1 .  For  members  of  overnight  boating 
groups  that  remain,  intend  to  remain,  or 
display  intent  to  remain  overnight 
within  the  river  corridor,  failing  to  carry 
an  approved  portable  toilet.  Except: 
This  requirement  shall  not  apply  to 
overnight  kayak  trips  that  are  entirely 
self-contained  (not  supported  by  a  gear 
boat)  or  overnight  hikers  or  bikers. 

2.  When  boating  within  the  river 
corridor  on  an  overnight  basis,  failing  to 
use  either  an  approved  portable  toilet  or 
developed  toilet  facility  for  all  solid 
human  waste.  Exception:  This 
requirement  shall  not  apply  to  overnight 
kayak  trips  that  are  entirely  self- 
contained,  or  overnight  hikers  or  bikers. 

3.  For  all  persons  who  remain,  intend 
to  remain,  or  display  intent  to  remain 
overnight,  failing  to  set  up  an  approved 
portable  toilet,  ready  for  use,  as  soon  as 
practical  upon  landing  at  the  campsite 
to  be  occupied. 

4.  Leaving,  depositing,  or  scattering 
human  waste,  toilet  paper,  or  items  used 
as  toilet  paper  anywhere  except  in  an 
approved  portable  toilet  or  developed 
toilet  facility. 

5.  Where  a  developed  toilet  facility  is 
not  provided  and  an  approved  portable 
toilet  is  not  required,  and  the  situation 
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makes  it  impractical  to  use  an  approved 
portable  toilet,  failing  to  bury  all  human 
waste  and  toilet  paper,  or  material  used 
as  toilet  paper,  at  least  six  inches  below 
the  surface  of  the  ground  in  natural  soil, 
and  at  least  fifty  feet  from  the  edge  of 
the  river  or  any  other  water  soim:e. 
I  6.  Burying  or  abandoning  or  burning 
refuse. 

!    7.  Failing  to  use  developed  toilet 
facilities  provided  at  public  recreation 
sites. 

I  8.  Emptying  an  approved  portable 
toilet  into  a  developed  toilet  facility,  or 
*ny  other  facility  not  developed  and 
identified  especially  for  that  purpose. 

9.  Disposing  of  refuse  in  other  than 
Oefuse  receptacles  provided  for  that 
piupose. 

10.  Depositing  non-biodegradable 
ipfuse  in  the  vault  of  a  developed  toilet 
facility. 

111.  Depositing  household, 
landscaping,  commercial,  or  industrial 
refuse  brought  in  as  such  from  non- 
government property  into  government- 
provided  refuse  receptacles. 

12.  Allowing  any  refuse  to  drain  from 
any  vehicle  or  structure  constructed  for 
movement  on  highways — except 
through  a  sealed  connection,  and  into  a 
suitable  container,  which  prevents 
human  contact  with  the  contents. 
J  13.  Washing  dishes  or  using  soap  in 
the  River  or  any  of  its  tributaries. 

dl.  Firearms/Weapons 

!  1.  Discharging  a  firearm  from  the  3rd 
Saturday  in  May  through  August  31, 
except  during  authorized  hunting 
seasons,  or  at  any  time  within  a 
developed  area. 

12.  Discharging  a  firearm  at  any  time 
^ithin  150  yards  of  a  residence, 
building,  developed  recreation  site,  or 
occupied  area. 

is.  Discharging  a  firearm  at  any  time 
into  or  from  any  area  posted  "no 
shooting"  or  "safety  zone". 

4.  Carrying,  possessing,  or  discharging 
a  firearm  or  other  weapon  in  violation 
of  Oregon  State  law. 

e.  Disorderly  Conduct 

!l.  With  the  intent  to  cause  public 
alarm,  nuisance,  jeopardy,  or  violence, 
or  knowingly  or  recklessly  committing  a 
risk  thereof,  committing  any  of  the 
following  acts: 

p.  Engaging  in  fighting,  threatening,  or 
violent  behavior,  or 

ii.  Using  language,  an  utterance  or 
gesture,  or  engaging  in  a  display  or  act 
that  is  lewd  or  obscene,  physically 
threatening,  or  menacing,  or  done  in  a 
maimer  that  is  likely  to  inflict  injury  or 
incite  an  immediate  breach  of  the  peace. 
or  M 

lii.  Making  excessive  noise,  or 


iv.  Creating  or  maintaining  a 
hazardous  or  physically  offensive 
condition  that  causes  personal  or  public 
alarm,  nuisance,  jeopardy  or  violence  by 
possessing,  using,  or  operating  any 
water  projectile  device,  including  but 
not  limited  to  hydro  sticks,  or  water 
balloons/water  balloon  launchers,  spud 
guns,  air  rifles,  or 

V.  Using  motorized/mechanized  water 
caimons. 

vi.  Creating  excessive  noise  by  voice, 
generators,  amplified  music,  or  any 
other  means  from  10  p.m.  to  7  a.m. 

vii.  Rolling  any  stone  or  other  object 
that  endangers  or  threatens  the  public, 
property,  or  wildlife. 

f.  Vehicles 

1.  Parking  a  vehicle  in  such  a  manner 
as  to  impede  or  obstruct  the  normal  flow 
of  traffic,  or  create  a  hazardous 
condition. 

2.  Failing  to  obey  posted  parking 
closures  or  restrictions. 

3.  Exceeding  posted  speed  limits. 

4.  Traveling  or  parking  off  of 
designated  roads,  parking  areas  or 
launch  sites. 

5.  Operating  any  motor  vehicle  in 
violation  of  any  Oregon  State  law  or 
regulation. 

6.  Operating  any  motor  vehicle 
without  a  valid  state  driver's  license  and 
current  vehicle  Registration. 

7.  Operating  a  vehicle  with  a  seating 
capacity  greater  than  24  passengers 
(each  seat  to  hold  no  more  than  2 
persons)  and  1  driver  and/or  a  total 
vehicle  length  greater  than  28  feet. 

8.  Riding  or  allowing  anyone  to  ride 
in  or  on  top  of  a  boat  being  carried  by 
a  motor  vehicle.  Exceptions:  (1)  A 
person{s)  may  ride  within  a  single  boat 
that  is  secm-ed  to  the  bed  of  a  pickup 
truck  by  ropes  or  straps  and  the  boat  is 
contained  within  the  pickup  siderails; 
(2)  A  person{s)  may  also  ride  within  a 
single  boat  which  is  likewise  secured  to 
the  bed  of  a  flatbed  motor  vehicle. 

9.  Operating  any  vehicle  or 
combination  of  vehicles  or  load  thereon 
which  is  wider  than  8  feet  6  inches 
except  as  under  a  viuiance  permit  or 
other  exemption  as  authorized  by  state 
law. 

10.  Riding  or  allowing  anyone  to  ride 
on  the  exterior  part  of  a  motor  vehicle. 

11.  Operating  a  vehicle  or 
combination  of  vehicles  when  the 
overall  height,  including  the  load,  is 
greater  than  14  feet. 

12.  Operating  a  vehicle  with  a  load 
which  is  unsecured,  unsafe,  or 
otherwise  presents  a  hazard  to  the 
public. 

g.  Other  Acts 

1.  Defacing,  disturbing,  removing,  or 
destroying  any  personal  property,  or 


structures,  or  any  scientific,  cultural, 
archeological,  or  historic  resource,  or 
natural  object  or  thing. 

2.  Defacing,  removing,  or  destroying 
plants  or  their  parts,  soil,  rocks  or 
minerals. 

3.  Abandoning  property. 

4.  Leaving  property  unattended  for 
longer  than  24  hours. 

5.  Destroying,  injuring,  defacing,  or 
damaging  U.S.  Government  property. 

6.  Failing  to  exhibit  required  permits 
or  identification  when  requested  by  a 
BLM  authorized  officer  or 
representative. 

7.  Selling,  offering  for  sale,  or 
promoting  any  services  or  merchandise 
or  conducting  any  kind  of  business 
enterprise  on  public  land  or  waters 
without  a  BLM  permit. 

8.  Failing  to  possess  a  BLM  Special 
Recreation  Permit  for  commercial  use  as 
defined  in  43  CFR  8372.0-5. 

9.  Failing  to  restrain  an  animal  on  a 
leash  not  longer  than  6  feet  and  secured 
to  a  fixed  object  or  a  person,  or 
otherwise  physically  restricted  at  all 
times  except  when  hunting. 

10.  Allowing  a  pet  to  make 
unreasonable  noise  considering 
location,  time  of  day  or  night,  impact  on 
public  land  users,  and  other  relevant 
factors  or  that  frightens  wildlife  by 
barking,  howling,  or  making  other  noise. 

11.  Failing  to  remove  pet  waste. 

12.  Leaving  an  animal  unattended  in 
an  imsafe  location  or  situation. 

13.  Operating  an  aircraft  in  violation    . 
of  FAA  rules  and  regulations. 

14.  Landing  an  aircraft  without 
authorization  when  required. 

15.  Taking,  attempting  to  take,  or 
possessing  any  fish  or  wildlife  in 
violation  of  any  Oregon  State  law  or 
regulation. 

16.  Participating  in  an  imauthorized 
event  or  activity. 

17.  Allowing  livestock  to  graze  in  any 
area  or  at  any  time  when  grazing  is 
prohibited. 

18.  Violation  by  commercial  permittee 
of  any  stipulations  outlined  in  the 
Guidelines  for  Commercial  Use  of  Rivers 
in  the  Prinveville  District. 

19.  Allowing  a  group  to  exceed  the 
group  size  limit  of  16  p>eople  in  river 
segments  1,3,  and  4,  and  24  people  in 
segment  2. 

h.  Boating 

1.  Failing  to  possess  a  Deschutes  River 
boater's  pass  as  required  by  Oregon 
State  Parks  and  Recreation  Commission. 

2.  Operating  any  motor-driven  boat  in 
any  area  posted  or  designated  as  closed 
to  such  use. 

3.  Operating  any  boat  or  vessel  in 
such  manner  as  to  create  a  hazardous  or 
unsafe  condition. 
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4.  Operating  any  personal  watercraft, 
including  but  not  limited  to  jet  skis,  wet 
bikes,  wave  runners,  and  wet  jets  from 
Heritage  Landing  boat  ramp  upstream. 

5.  Including  the  operator,  on  board 
operating  a  motor-driven  boat  with  more 
than  seven  people. 

6.  Making  more  than  two  round  trips 
per  day  in  a  motor-driven  boat. 

7.  While  operating  a  boat,  stopping 
along  or  tying  up  to  the  riverbank, 
except  in  an  emergency,  within  the 
Rattlesnake-Moody  Rapids  pass  through 
zone.  This  zone  extends  from  the 
upstream  end  of  Rattlesnake  Rapids  at 
about  river  mile  2.5  to  the  no  wake  zone 
at  the  downstream  end  of  Moody  Rapids 
at  about  river  mile  .5. 

8.  Swimming  or  floating  with  or 
without  a  floatation  device  and/or  using 
inner  tubes,  float  tubes,  boogie  boards, 
surfboards,  and  other  similar  water  toys 
used  for  the  transport  of  persons  or 
property  in  the  Deschutes  River  channel 
in  Moody  Rapids  on  those  days  when 
power  boats  are  allowed,  except  as 
provided  below.  This  prohibition  is  in 
effect  from  the  upstream  end  of  Moody 
Rapids  down  river  to  the  downstream 
side  of  Moody  Rapids  channel  marker 
from  legal  simrise  to  legal  sunset  when 
power  boats  are  allowed  by  the  Oregon 
State  Marine  Board.  Anglers  using  float 
tubes  may  cross  the  Moody  Rapids 
channel  during  these  times  provided 
they  do  so  in  the  most  direct  route 
possible.  Float  tube  anglers  crossing  the 
Moody  Rapids  chaimel  shall  look  out 
for  and  give  right-of-way  to  any 
motorized  boat,  which  is  in  Moody 
Rapids  channel  or  about  to  enter  the 
rapids  from  downstrecun  or  upstream,  or 
in  any  event  when  motorboats  are 
approaching,  close  enough  to  create  a 
hazard. 

9.  Exceeding  Oregon  State  noise 
standards  for  motorboats. 

10.  Violating  any  Oregon  State  Marine 
Board  Regulation. 

11.  Failing  to  complete  boater 
registration  when  requested  to  do  so  by 
agency  personnel. 

12.  Launching  or  taking  out  watercraft 
in  an  area  designated  as  closed  to  this 
activity. 

13.  Seciuing  any  person(s),  inner 
tube,  float  tube,  boogie  board,  surf 
board,  or  other  similar  water  toys  used 
for  transport  of  persons  or  property,  or 
in  or  on  the  waters  of  the  Deschutes 
River,  to  the  river  bank  or  to  any  tree, 
fixed  object,  or  anchoring  device  on 
lands  adjacent  to  the  river  bank  or  to 
any  such  object  or  device  within  the 
boundaries  of  the  river  and  river  banks 
of  the  Deschutes  River  by  any  cable, 
rope,  line,  bungee  cord,  or  other  means 
except  to  seciue  boats  to  the  river  bank 
as  a  normal  and  recognized  necessity. 


No  person  shall  hold  on  to  any  such  line 
or  to  any  device  secured  to  such  line  in 
order  to  ride  or  be  transported  into  any 
chaimel  of  the  Deschutes  River. 

14.  Secxmng  any  cable,  rope,  line,  or 
bungee  cord  or  any  device  across  the 
river  except  as  necessary  for  rescue  and/ 
or  salvage  operations  and  other 
necessary  uses  upon  consent  of  the 
managing  agencies  of  the  Confederated 
Tribes  of  the  Warm  Springs,  Oregon 
Parks  and  Recreation  Depaitment, 
Bureau  of  Land  Management,  and 
Oregon  State  Police.  Exception:  the 
cables  presently  in  place  across  the 
Deschutes  River  at  Dant,  the  upstream 
area  (approximately  river  mile  52)  of  the 
City  of  Maupin,  and  the  flow  station 
cable  car  crossing  upstream  from 
Deschutes  State  Park  are  exempt  from 
these  special  rules. 

i.  Alcoholic  Beverages  and  Controlled 
Substances 

1.  Violating  any  Prohibitions  Relating 
to  Liquor  as  found  in  the  Oregon 
Criminal  Code,  Title  37,  Chapter  471. 

2.  Committing  any  Open  Container 
Violation  as  found  in  the  Oregon 
Vehicle  Code  811.170. 

3.  No  person  under  the  influence  of 
intoxicating  liquor  or  controlled 
substance  shall  operate,  propel,  or  be  in 
actual  physical  control  of  a  boat  upon 
the  water.  Not  less  than  .08  percent  by 
weight  of  alcohol  in  a  person's  blood 
constitutes  being  under  the  influence  of 
intoxicating  liquor. 

4.  No  owner  of  a  boat  or  person  in 
charge  or  in  control  of  a  boat  shall 
authorize  or  knowingly  permit  a  boat  to 
be  propelled  or  operated  upon  the  water 
by  any  person  who  is  under  the 
influence  of  intoxicating  liquor  or  a 
controlled  substance. 

5.  Operating  or  being  in  actual 
physical  control  of  a  motor  vehicle  is 
prohibited  while  the  operator: 

i.  Is  under  the  influence  of  alcohol,  or 
a  drug,  or  drugs,  or  inhalant,  or  any 
combination  thereof,  to  a  degree  that 
renders  the  operator  incapable  of  safe 
operation;  or 

ii.  Has  .08  percent  or  more  by  weight 
of  alcohol  in  the  blood  of  the  operator. 

6.  The  provisions  in  paragraph  (e) 
above  also  apply  to  an  operator  who  is 
or  has  been  legally  entitled  to  use 
alcohol  or  another  drug. 

7.  Cultivating,  manufactiuing, 
delivering,  or  trafficking  a  controlled 
substance,  as  defined  in  21  U.S.C. 
802(6)  and  812  and  21  CFR  1308.11- 
1308.15,  except  when  distribution  is 
made  by  a  licensed  practitioner  in 
accordance  with  applicable  law.  For  the 
purposes  of  this  paragraph,  delivery 
means  the  actual,  attempted  or 
constructive  transfer  of  a  controlled 


substance  whether  or  not  there  exists 
and  agency  relationship;  or 

8.  Possessing  a  controlled  substance, 
as  defined  in  21  U.S.C.  802(6)  and  812 
and  21  CFR  1308.11-1308.15,  unless 
such  substance  was  obtained,  either 
direcdy  or  pursuant  to  a  valid 
prescription  of  order  of  as  otherwise 
allowed  by  Federal  or  State  law,  by  the 
possessor  from  a  licensed  practitioner 
acting  in  the  course  of  professional 
practice.  • 

j.  Interfering  With  Agency  Functions 

1 .  Threatening,  resisting,  intimidating, 
or  intentionally  interfering  with  a 
government  employee  volunteer,  or 
agent  engaged  in  an  official  duty,  or  on 
account  of  the  performance  on  an 
official  duty. 

2.  Violating  the  lawful  order  of  a 
government  employee  or  agent 
authorized  to  maintain  order  and 
control  public  access  and  movement 
during  fire  fighting  operations,  search 
and  rescue  operations,  wildlife 
management  operations  involving 
animals  which  pose  a  threat  to  public 
safety,  law  enforcement  actions,  and 
emergency  operations  that  involve  a 
threat  to  public  safety  or  public  land 
resoiut:es,  or  other  activities  where  the 
control  of  public  movement  and 
activities  is  necessary  to  maintain  order 
and  public  safety. 

3.  Knowingly  giving  a  false  or 
fictitious  report  or  other  false 
information: 

i.  To  an  authorized  person 
investigating  an  accident  or  violation  of 
law  or  regulation,  or 

ii.  On  application  for  a  permit. 

4.  Knowingly  giving  a  false  report  for 
the  purposes  of  misleading  a 
government  employee  or  agent  in  the 
conduct  of  official  duties,  or  making  a 
false  report  that  causes  a  response  by' 
the  United  States  to  a  fictitious  event. 

Section  3    Penalties 

On  public  lands,  under  43  CFR 
8351.2-1,  any  person  who  violates  any 
of  these  special  rules  may  be  tried 
before  a  United  States  Magistrate  and 
fined  up  to  $500  or  imprisoned  for  up 
to  6  months,  or  both.  Such  violations 
may  also  be  subject  to  the  enhanced 
fines  provided  for  by  18  U.S.C.  3571. 

Elaine  M.  Brong, 

State  Director,  Oregon  State  Office,  Bureau 

of  Land  Management. 

[PR  Doc.  03-17388  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1430-ET;  NVM-77027;  3-08808] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

MENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 


SUMMARY:  The  Bureau  of  Land 
Management  has  received  a  request 
from  the  United  States  Fish  and  WUdlife 
Service  to  withdraw  640  acres  of  public 
land  from  surface  entry  and  mining  to 
protect  and  manage  breeding  ground  for 
migratory  birds  and  other  wildlife 
values.  Administrative  jurisdiction  of 
the  land  would  be  transferred  to  the 
Fish  and  Wildlife  Service  for  inclusion 
in  the  Ruby  Lake  National  Wildlife 
Refuge.  This  notice  segregates  the  land 
from  surface  entry  and  mining  for  up  to 
2  years  while  various  studies  and 
analyses  are  made  to  support  a  final 
decision  on  the  withdrawal  application. 
DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
October  7,  2003. 

ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  1340  Financial 
Blvd.,  PO  Box  12000,  Reno,  Nevada 
89520-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  J.  Samuelson,  BLM  Nevada  State 
Office,  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Fish  and  Wildlife  Service 
has  filed  an  application  to  withdraw  the 
following  described  public  land  from 
settlement,  sale,  location,  or  entry  imder 
the  general  land  laws,  including  the 
mining  laws,  but  not  the  mineral  leasing 
laws,  subject  to  valid  existing  rights: 

Mount  Diablo  Meridian 

TbN.,R.  57E., 

iSec.  11,  SEV4NWV4  and  NV2SEV4; 
Bee.  12.  WV2NEV4,  NWV4.  EV2SWV4, 

NWV4SWV4,  and  WV2SEV4; 
Sec.  13,  NWV4NEV4  and  NEV4NWV4. 

trhe  area  described  contains  640  acres  in 
White  Pine  County. 

I'he  land  proposed  for  withdrawal  is 
an  isolated  tract  of  public  land  within 
the  boundary  of  the  Ruby  Lake  National 
Wildlife  Refuge.  The  land  would  be 
withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  but  not 
the  mineral  leasing  laws,  to  protect  and 
manage  breeding  ground  for  migratory 
birds  and  other  wildlife  values. 
Aijiministrative  jurisdiction  would  be 


transferred  to  the  Fish  and  Wildlife 
Service  for  inclusion  in  the  Refuge. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  vmting  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

Comments,  including  names  and 
street  addresses  of  commenters,  will  be 
available  for  public  review  at  the  Ely 
Field  Office,  702  North  hidustrial  Way, 
Ely,  Nevada,  during  regular  business 
hours  7:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  hold  your 
name  or  address  from  public  review  or 
from  disclosure  imder  the  Freedom  of 
Information  Act,  you  must  state  this 
prominendy  at  the  beginning  of  your 
comments.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  bom  organizations  or 
businesses,  will  be  made  available  for 
public  inspection  in  their  entirety. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  part  2300. 

For  a  period  of  2  years  from  July  9, 
2003,  in  accordance  with  43  CFR 
2310.2(a),  the  land  will  be  segregated 
bom  siuface  entry  and  mining,  unless 
the  application  is  denied  or  canceled,  or 
the  withdrawal  is  approved  prior  to  that 
date.  Other  uses  which  will  be 
permitted  during  this  segregative  period 
are  rights-of-way,  leases,  and  permits. 

Dated:  July  1,  2003. 
Jim  Stobaugh, 
Lands  Team  Lead. 

[FR  Doc.  03-17392  Filed  7-8-03;  8:45  am) 
BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Ctiaimette  Battlefield  Task  Fore* 
Committee  Meeting 

AGENCY:  National  Park  Service,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  Interior. 

ACTION:  Notice  of  Task  Force  Meeting. 


SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.l,  section 
10(a)(2),  that  a  meeting  of  the  Chalmette 
Battlefield  Task  Force  Committee  will 
be  held  at  4  p.m.  at  the  following 
location  and  date: 
DATES:  Wednesday,  July  30,  2003. 
ADDRESSES:  Chahnette  BatUefield.  8606 
West  St.  Bernard  Highway,  LA  70042. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Geraldine  Smith,  Superintendent,  Jean 
Lafitte  National  Historical  Park  and 
Preserve,  419  Decatur  Street,  New 
Orleans,  LA  70130,  (504)  589-3882, 
extension  137  or  108. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Chalmette  Battlefield 
Task  Force  Committee  is  to  advise  the 
Secretary  of  the  Interior  on  suggested 
improvements  at  the  Chalmette 
Battlefield  site  within  Jean  Lafitte 
National  Historical  Park  and  Preserve. 

The  members  of  the  Task  Force  are  as 
follows:  Ms.  Elizabeth  McDougall,  Ms. 
Faith  Moran,  Mr.  Anthony  A. 
Fernandez,  Jr.,  Mr.  Drew  Heaphy,  Mr. 
Alvin  W.  Guillot,  Mrs.  George  W.  Davis, 
Mr.  Eric  Cager,  Mr.  Paul  V.  Perez, 
Captain,  Ms.  Bonnie  Pepper  Cook,  Mr. 
Michael  L.  Fraering,  Colonel  John  F. 
Pugh,  Jr.,  and  Ms.  Geraldine  Smith. 

The  proposed  meeting  agenda  for  July 
30,  2003  includes:  (1)  An  on-site 
inspection  of  park  resources  by  Task 
Force  members,  park  staff,  and  NPS 
technical  personnel  from  the  Southeast. 
Regional  Office,  (2)  discussion  of 
potential  future  resource  protection  and 
visitor  experience  goals,  and  (3) 
coordination  and  scheduling  of  future 
meetings.  Any  member  of  the  public 
may  file  with  the  committee  a  written 
statement  concerning  the  matters  to  be 
discussed.  Written  statements  may  also 
be  submitted  to  the  superintendent  at 
the  address  above.  This  meeting  will  be 
open  to  the  public.  However,  facilities 
and  space  for  accommodating  members 
of  the  public  are  limited.  Minutes  of  the 
meeting  vdll  be  available  for  public 
inspection  at  park  headquarters,  419 
Decatiu-  Street,  New  Orleans,  Louisiana 
and  on  the  park  Website  at  http:// 
www.nps.gov/jela.htm  approximately  4 
weeks  after  the  meeting. 
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Dated:  June  9,  2003. 
Patricia  A.  Hooks, 

Acting  Regional  Director,  Southeast  Region. 
[FR  Doc.  03-17266  Filed  7-8-03;  8:45  am] 
BILLING  CODE  431fr-66-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Landmarks  Committee  of  the 
Natk>nal  Park  System  Advisory  Board; 
Meeting 

AGENCY:  National  Park  Service. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Commission  Act  that  a  meeting  of  the 
National  Landmarks  Committee  of  the 
National  Park  System  Advisory  Board 
will  be  held  at  9  a.m.  on  the  following 
dates  and  at  the  following  location. 
DATE:  September  lO-September  11,  2003 
LOCATION:  The  Ann  Pamela  Cunningham 
Building,  Mount  Vernon,  Mount 
Vemon,  Virginia  22121 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Henry,  National  Historic 
Landmarks  Survey,  National  Register, 
History,  and  Education,  Nation^  Park 
Service.  1849  C  Street,  NW..  MS  2280; 
"Washington,  DC  20240.  Telephone  (202) 
354-2216. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  of  the  National 
Landmarks  Committee  of  the  National 
Park  System  Advisory  Board  is  to 
evaluate  nominations  of  historic 
properties  in  order  to  advise  the  full 
National  Park  System  Advisory  Board  of 
the  qualifications  of  properties  being 
proposed  for  National  Historic 
Landmark  (NHL)  designation,  and  to 
recommend  to  the  National  Park  System 
Advisory  Board  those  properties  that  the 
Landmarks  Committee  finds  meet  the 
criteria  for  designation  as  National 
Historic  Landmarks.  The  members  of 
the  National  Landmarks  Committee  are: 
Dr.  Janet  Snyder  Matthews,  CHAIR 
Dr.  Allyson  Brooks 
Dr.  Ian  W.  Brown 
Mr.  S.  Allen  Chambers,  Jr. 
Dr.  Elizabeth  Clark-Lewis 
Dr.  Bernard  L.  Herman 
Professor  E.L.  Roy  Himt 
Ms.  Paula  J.  Johnson 
Mr.  Jerry  L.  Rogers 
Dr.  Richard  Guy  Wilson 

The  meeting  will  include 
presentations  and  discussions  on  the 
national  historic  significance  and  the 
historic  integrity  of  a  number  of 
properties  being  nominated  for  National 


Historic  Landmark  designation.  The 
meeting  will  be  open  to  the  public. 
However,  facilities  and  space  for 
accommodating  members  of  the  public 
are  limited.  Any  member  of  the  public 
may  file  for  consideration  by  the 
committee  written  comments 
concerning  nominations  and  matters  to 
be  discussed  pursuant  to  36  CFR  Part 
65. 

Comments  should  be  submitted  to 
Carol  D.  ShuU,  Chief.  National  Historic 
Landmarks  Survey  and  Keeper  of  the 
National  Register  of  Historic  Places; 
National  Register.  History,  and 
Education  (2280);  National  Park  Service; 
1849  C  Street.  NW..  MS  2280; 
Washington.  DC  20240. 

The  committee  will  consider  the 
following  nominations: 
Alabama 
Foster  Auditorium.  Sixth  Avenue, 

Tuscaloosa 
Ken  worthy  Hall.  N  Side  Greensboro 
Hwy.  (AL  14).  2.0  miles  W  of 
courthouse  square.  Marion.  Perry 
County 
Arizona 
Navajo  Nation  Council  Chamber. 
W008-013  Circle  Boulevard, 
Window  Rock,  Apache  County 
Sage  Memorial  Hospital  School  of 
Nursing,  Intersection  Highways  264 
and  191.  Ganado.  Apache  County 
California 
Swedenborgian  Church.  3200 
Washington  Street.  San  Francisco 
Colorado 
United  States  Air  force  Academy. 
Cadet  Area.  Roughly  between  Cadet 
Drive  and  Faculty  Drive.  El  Paso 
County 
Illinois 
Isidore  Heller  House.  5132  Woodlawn 
Avenue,  Chicago,  Cook  Coimty 
Louisiana 
Rosedown  Plantation,  U.S.  Hwy.  61 
and  LA  Hwy.  10,  St.  Francisville, 
West  Feliciana  Coimty 
Mississippi 
Eudora  Welty  House,  1119  Pinehurst 
Street,  Jackson,  Hinds  Coimty 
New  York 
Camp  Pine  Knot.  Raquette  Lake, 
Town  of  Long  Lake.  Hamilton 
County 
Eagle  Island  Camp.  Eagle  Island. 
Upper  Saranac  Lake.  Tovni  of  Santa 
Clara.  Franklin  Coimty 
Oklahoma 
Honey  Springs  Battlefield.  1863 
Honey  Springs  Battlefield  Road. 
Checotah.  Mcintosh/Muskogee 
County 
Wisconsin 
First  Unitarian  Society  Meeting 
House,  900  University  Bay  Drive. 
Village  of  Shorewood  Hills.  Dane 


County 
The  Committee  will  also  consider  the 

following  boundary  adjustments. 

additional  documentation  and 

withdrawals  of  designation: 

California 
First  Pacific  Coast  Salmon  Cannery 
Site  (withdrawal).  On  the 
Sacramento  River  opposite  the  foot 
of  K  St.,  Broderick,  Yolo  County 
Dated:  June  20,  2003. 

Carol  D.  Shall, 

Chief,  National  fiistoric  Landmarks  Survey 

and  Keeper  of  the  National  Register  of  Historic 

Places;  National  Park  Service,  Washington, 

DC. 

IFR  Doc.  03-17265  Filed  7-8-03;  8:45  am) 
BILLING  CODE  4312-«1-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
14,  2003. 

Pursuant  to  §  60.13  of  36  CFR  part  60 
vmtten  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places.  National 
Park  Service.  1849  C  St.  NW..  2280. 
Washington.  DC  20240;  by  all  other      . 
carriers.  National  Register  of  Historic 
Places,  National  Park  Service,1201  Eye 
St.  NW.,  8th  floor,  Washington  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  July  24.  2003. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register  of  Historic 
Places. 

DISTRICT  OF  COLUMBL\ 

District  of  Columbia 

Grummell,  Alexander,  School.  (Public  School 
Buildings  of  Washington,  DC  MPS)  Kendall 
and  Gallaudet  Sts,  NE.,  Washington, 
03000671 

Massachusetts  Avenue  Parking  Shops,  4841- 
4861  Massachusetts  Ave.  NW., 
Washington,  03000670 

Military  Road  School,  (Public  School 
Buildings  of  Washington,  DC  MPS)  1375 
Missouri  Ave.,  NW.,  Washington, 
03000674 

Syphax,  William,  School,  (Public  School 
Buildings  of  Washington,  DC  MPS)  1360 
Half  St.,  SW.,  Washington,  03000672 

Western  High  School,  (Public  School 
Buildings  of  Washington,  DC  MPS)  35th 
and  R  Sts.,  NW.,  Washington,  03000673 


OEORGIA 
Camden  County 

(|ieyfield,  (Cumberland  Island  National 
Seashore  MRA)  Cumberland  Island, 
Camden.  03000675 

Early  County 

Bank  of  Jakin,  135  S.  Pearl  St..  Jakin, 
03000678 

Fkilton  County 

Howell  Interlocking  Historic  District, 
Roughly  centered  on  Howell  Interlocking 
at  Marietta,  W.  Marietta  Sts..  Howell  Mill 
Rd.  and  Lowery  Blvd.,  Atlanta,  03000676 

Thomas  County 

Ejist  End  Historic  District  (Boundary  Increase 
and  Decrease),  Roughly  bounded  by 
Metcalf  Ave.,  Simeon  St.,  Grady  St.,  and 
East  Loomis  St.,  Thomasville,  03000677 

Worth  County 

Ppulan  Library,  S  side  of  100  blk.  of  Church 
St.,  Poulan,  03000679 


Federal  Register / Vol.  68,  No.  131 /Wednesday,  July  9,  2003 /Notices 


41009 


I' 


LOUISIANA 
St.  James  Parish 

Chauvin  House,  (Louisiana's  French  Creole 
Architecture  MPS)  10138  LA  44,  Convent, 
103000681 

West  Feliciana  Parish 

Star  Hill  Plantation  Dependency.  5018  U.S. 
61,  Star  Hill,  03000680 

M(ASSACHUSETTS 

Nfiddlesex  County 

Flint  House,  28  Lexington  Rd..  Lincoln. 

03000684 
Robbins,  John,  House.  144  Great  Rd..  Acton! 

p3000682 

Worcester  County 

North  Avenue  Rural  Historic  District,  85-147 
North  Ave.,  6-8  Trask  Rd.,  4-16  Hopedale 
St.,  Mendon,  03000683 

Spencer  Town  Center  Historic  District 
(Boundary  Increase),  10-29  Grove,  1-51 
High,  9-85  Mechanic,13-72  Pleasant,  5-62 
Wall  Sts.,  and  parts  of  Prouty,  Lincoln, 
Cherry  and  Jones  St.,  Spencer,  03000685 

MICHIGAN 

Kent  County 

American  Seating  Company  Factory 
Complex,  801  Broadway  Ave.  NW.,  Grand 
Rapids,  03000687 

MISSISSIPPI 

Attala  County 

Stprer  House,  300  N.  Huntington  St.. 
Kosciusko,  03000688 

Panola  County 

Batesville  Historic  District,  Roughly  along 
Panola  Ave.,  Boothe,  Court,  Church, 
Central.  Kyle.  Baker  and  Lester  Sts.. 
Batesville.  03000686 

MONTANA 

Lewis  and  Clark  County 

Benton  Avenue  Cemetery,  1800  N.  Benton 
Aiie.,  Helena,  03000689 


NEW  MEXICO 

Santa  Fe  County 

Schmidt,  Albert.  House  and  Studio,  1505  A 
and  B  Bishop's  Lodge  Rd.,  Tesuque, 
03000691 

NEW  YORK 

Ontario  County  ^ 

Barden,  Levi,  Cobblestone  Farmhouse, 
(Cobblestone  Architecture  of  New  York 
State  MPS)  5300  Wabash  Rd.,  Seneca, 
03000690 

OREGON 

Benton  County 

Corvallis  High  School,  836  NW  11th  St.. 
Corvallis.  03000692 

Washington  County 

Waggener,  JS  and  Melinda,  Farmstead,  34680 
SE  Firdale  Rd.,  Cornelius,  03000693 

SOUTH  CAROLINA 

Spartanburg  County 

Bush  House,  3960  New  Cut  Rd.,  Inman, 
03000695 

TENNESSEE 

Anderson  County 

Briceville  Community  Church  and  Cemetery, 
TN  116,  Briceville,  03000697 

Sevier  County 

New  Salem  Baptist  Church,  (Rural  African- 
American  Churches  in  Tennessee  MPS) 
601  Eastgate  Rd.,  Sevierville,  03000696 

WISCONSIN 

Dane  County 

East  End  Historic  District,  7002-7016 
Hubbard  Ave.,  1812-1916  Park  St.  (even 
only)  7002-7227,  7233,  7235,  7237 
Elmwood  Ave.,  Middleton,  03000699 

Eau  Claire  County 

Carson  Park  Baseball  Stadium,  Carson  Park 
Dr..  Carson  Park.  Eau  Claire.  03000698 

(FR  Doc.  03-17267  Filed  7-8-03;  8:45  am] 
BILUNG  CODE  4312-S1-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  intent  to  Repatriate  Cultural 
Items:  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
l^w  Enforcement,  AitHiquerque,  NM 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.8  (f),  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 


Albuquerque,  NM,  that  meet  the 
definitions  of  sacred  objects  and 
cultural  patrimony  under  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  cultural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  44  cultiiral  items  are  9 
anthropomorphic  kachina  figures,  1 
anthropomorphic  figure  in  a  cradle  and 
1  companion  anthropomorphic  figtire,  1 
stone  anthropomorphic  figiue  with 
timjuoise  eyes  and  shell  mouth,  3  stone 
figures,  1  wooden  arrow  shaft 
approximately  8  inches  long  and 
wrapped  with  string  and  plant  material, 
3  wooden  arrow  shafts,  2  medicine 
wands.  5  hair  ties  with  eagle  and 
migratory  bird  feathers,  1  prayer  stick 
with  turkey  feathers,  3  dance  rattles,  5 
headpieces  or  tablitas.  1  altar  piece,  1 
red-shafted  flicker  feather,  2  flint  tools. 
1  woven  cotton  sash,  2  woven  shawls  or 
mantas  with  embroidery,  and  2  silver 
pins  used  with  mantas. 

During  1999  and  2000,  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement.  Albuquerque.  IMM. 
participated  in  an  undercover 
investigation  of  several  individuals 
believed  to  be  engaged  in  the  illegal 
trafficking  of  Native  American  cultural  • 
items.  Federal  agents  piu'chased  or 
seized  several  culttiral  items  as  part  of 
the  investigation.  On  September  10, 
2002,  Joshua  Baer  and  Thomas  Cavaliere 
each  pled  guilty  to  three  counts  of 
illegal  trafficking  of  Native  American 
cultural  items  obtained  in  violation  of 
18  U.S.C.  1170  (b).  On  January  3  and 
February  12,  2003,  the  U.S.  District 
Court  for  the  District  of  New  Mexico 
ordered  that  all  items  seized  during  the 
investigation  be  forfeited  to  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque.  NM,  and 
repatriated  to  the  culturally  affiliated 
Indian  tribes.  The  44  cultural  items  are 
part  of  the  items  forfeited  to  the  U.S. 
Fish  and  Wildlife  Service. 

The  U.S.  Department  of  the  Interior. 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
prepared  a  summary  of  the  cultiual 
items  obtained  during  the  investigation. 
The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM, 
also  consulted  with  representatives  of 
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the  Hopi  Tribe  of  Arizona;  Navajo 
Nation.  Arizona,  New  Mexico  &  Utah; 
Pueblo  of  Acoma,  New  Mexico;  Pueblo 
of  Jemez,  New  Mexico;  Pueblo  of 
Laguna,  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  and  Zuni  Tribe 
of  the  Zimi  Reservation,  New  Mexico. 

Representatives  of  the  Pueblo  of 
Jemez,  New  Mexico  identified  the  44 
cultural  items  as  ceremonial  objects 
needed  for  the  practice  of  traditional 
religion.  They  identified  the 
anthropomorphic  kachina  figures  as 
being  kept  in  individuals'  homes  as 
spiritual  guardians.  They  identified  the 
tablitas  and  hair  ties  as  being  worn  in 
particular  religious  ceremonies.  They 
identified  one  of  the  flint  tools  as  having 
been  stolen  from  the  Flint  Society 
House  during  a  break-in.  The 
representatives  of  the  Pueblo  of  Jemez, 
New  Mexico  identified  all  44  cultural 
items  as  the  communal  property  of  the 
pueblo  as  a  whole  that  could  not  be  sold 
or  given  away  by  an  individual. 

Officials  of  the  U.S.  Department  of  the 
hiterior.  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM.  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C), 
the  44  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for    ~~ 
the  practice  of  traditional  Native 
American  religion  by  their  present-day 
adherents.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service.  Office  of  Law 
Enforcement,  Albuquerque,  NM,  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D).  the  44  cultural  items  also 
have  ongoing  historical,  traditional,  or 
cultural  importance  central  to  a  Native 
American  group  or  culture  itself,  rather 
than  property  owned  by  an  individual. 
Officials  of  the  U.S.  Department  of  the 
hiterior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  44  sacred  objects/objects  of 
cultural  patrimony  and  the  Pueblo  of 
Jemez,  New  Mexico. 

Representatives  of  any  other  Indian 
tnbe  that  befieves  itself  to  be  cult\irally 
affiliated  with  the  sacred  objects/objects 
of  cultural  patrimony  should  contact 
Special  Agent  Lucinda  D.  Schroeder, 
U.S.  Fish  and  Wildlife  Service,  4901 
Paseo  Del  Norte,  Albuquerque,  NM 
87113,  telephone  (505)  828-3064,  before 
August  8.  2003.  Repatriation  of  the 
sacred  objects/objects  of  cultiiral 
patrimony  to  the  Pueblo  of  Jemez.  New 
Mexico  may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 
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The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service.  Office  of 
Law  Enforcement,  Albuquerque,  NM,  is 
responsible  for  notifying  the  Hopi  Tribe 
of  Arizona;  Navajo  Nation,  Arizona, 
New  Mexico  &  Utah;  Pueblo  of  Acoma. 
New  Mexico;  Pueblo  of  Jemez,  New 
Mexico;  Pueblo  of  Laguna,  New  Mexico; 
Pueblo  of  Santo  Domingo,  New  Mexico; 
and  Zuni  Tribe  of  the  Zuni  Reservation. 
New  Mexico  that  this  notice  has  been 
published. 

Dated:  June  11,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
(FR  Doc.  03-17269  Filed  7-8-03;  8:45  am) 
BILLMG  CODE  4310-70-S 


DEPARTMErJT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items:  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
L^w  Enforcement,  Albuquerque,  NM 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.8  (f),  of  the  intent 
to  repatriate  cultural  items  in  the 
possession  of  the  U.S.  Department  of  the 
Interior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  that  meet  the 
definitions  of  sacred  objects  and 
cultural  patrimony  under  25  U.S.C. 
3001. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  ciUtural  items.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

The  45  cultural  items  are  1  cougar 
foot;  1  small  eagle  feather;  2  bimdles  of 
eagle  feathers  wrapped  in  cotton  calico 
.and  kept  in  a  leather  pouch;  7  hair  ties 
with  eagle  feathers;  1  gourd  rattle;  8 
wooden  talking  prayer  sticks  vdth  eagle 
feathers;  4  miniature  bows  with 
feathers;  4  carved  wooden  snakes;  2 
stone  talking  sticks  wrapped  in  colored 
yam;  1  deerskin  bag  containing  several 
bags  of  herbs  and  a  memory  aid;  1 
deerskin  bag  containing  several  bags  of 
herbs,  stones,  a  bandolier  adorned  with 
eagle  and  hawk  talons  and  toes  from 
mammals,  and  reeds  and  sticks  adorned 


with  migratory  bird  feathers;  1  leather 
bag  containing  2  talking  prayer  sticks 
with  eagle  and  turkey  feathers,  and  5 
hair  ties  with  eagle  feathers;  1  bag 
containing  stones,  bags  of  herbs,  and 
beads;  1  medicine  bundle  containing 
herbs;  1  bimdle  of  rattles  and  talking 
prayer  sticks;  2  stone  axes  or 
chamajillas;  and  7  bull-roarers. 

During  1999  and  2000,  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service.  Office  of  Law 
Enforcement,  Albuquerque.  NM. 
participated  in  an  undercover 
investigation  of  several  individuals 
believed  to  be  engaged  in  the  illegal 
trafficking  of  Native  American  cultural 
items.  Federal  agents  purchased  or 
seized  several  cultiu^  items  as  part  of 
the  investigation.  On  September  10. 
2002.  Joshua  Baer  and  Thomas  Cavaliere 
each  pled  guilty  to  three  counts  of 
illegal  trafficking  of  Native  American 
cultural  items  obtained  in  violation  of 
18  U.S.C.  1170  (b).  On  January  3  and 
February  12,  2003,  the  U.S.  District 
Court  for  the  District  of  New  Mexico 
ordered  that  all  items  seized  during  the 
investigation  be  forfeited  to  the  U.S. 
Department  of  the  Interior.  U.S.  Fish 
and  Wildlife  Service.  Office  of  Law 
Enforcement.  Albuquerque.  NM.  and 
repatriated  to  the  culturally  affiliated 
Indian  tribes.  The  45  cultural  items  are 
part  of  the  items  forfeited  to  the  U.S. 
Fish  and  Wildlife  Service. 

The  U.S.  Department  of  the  Interior. 
U.S.  Fish  and  Wildlife  Service.  Office  of 
Law  Enforcement.  Albuquerque.  NM, 
prepared  a  summary  of  the  cultiural 
items  obtained  during  the  investigation. 
The  U.S.  Department  of  the  Interior, 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM. 
also  consulted  with  representatives  of 
the  Hopi  Tribe  of  Arizona;  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah; 
Pueblo  of  Acoma.  New  Mexico;  Pueblo 
of  Jemez,  New  Mexico;  Pueblo  of 
Laguna.  New  Mexico;  Pueblo  of  Santo 
Domingo,  New  Mexico;  and  Zuni  Tribe 
of  the  Zuni  Reservation,  New  Mexico. 

Representatives  of  the  Navajo  Nation, 
Arizona,  New  Mexico  &  Utah  identified 
all  45  cultiu-al  items  as  ceremonial 
objects  needed  for  the  practice  of 
traditional  Navajo  religion  by  present- 
day  adherents.  They  identified  the 
seven  bull-roarers  as  needed  for  practice 
of  the  Holy  Way  ceremony.  They 
identified  the  two  chamajillas  as 
>monster  slayer's  clubs^  that-  are  part  of 
a  medicine  man's  bundle.  They 
identified  the  hair  ties  as  being  worn 
during  particular  religious  ceremonies 
such  as  the  Holy  Way.  They  identffied 
the  two  bundles  of  eagle  feathers  as 
needed  for  the  practice  of  the  Holy  Way 
ceremony.  They  identified  the  four     . 
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miniature  bows  with  feathers  as  needed 
for  the  practice  of  the  Holy  Way 
ceremony.  The  representatives  of  the 
Navajo  Nation,  Arizona,  New  Mexico  & 
Utah  identified  all  45  cultural  items  as 
the  communal  property  of  the  tribe  as  a 
whole  that  could  not  be  sold  or  given 
away  by  an  individual. 

i  OfBcials  of  the  U.S.  Department  of  the 
Biterior,  U.S.  Fish  and  Wildlife  Service, 
Office  of  Law  Enforcement, 
Albuquerque,  NM,  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C), 
the  45  cultural  items  are  specific 
deremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 
American  religions  by  their  present-day 
adherents.  Officials  of  the  U.S. 
Department  of  the  hiterior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D),  the  45  cultural  items  also 
have  ongoing  historical,  traditional,  or 
cultural  importance  central  to  the 
Native  American  group  or  culture  itself, 
rather  than  property  owned  by  an 
individual.  Officials  of  the  U.S. 
Department  of  the  Interior,  U.S.  Fish 
and  Wildlife  Service,  Office  of  Law 
Enforcement,  Albuquerque,  NM,  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  the  45  sacred 
objects/objects  of  cultural  patrimony 
and  the  Navajo  Nation,  Arizona,  New 
Mexico  &  Utah. 

I  Representatives  of  any  other  Indian 
tribe  that  beheves  itself  to  be  culturally 
affiliated  with  the  sacred  objects/objects 
of  cultiu^l  patrimony  should  contact 
Special  Agent  Lucinda  D.  Schroeder, 
U.S.  Fish  and  Wildlife  Service,  4901 
Paseo  Del  Norte,  Albuquerque,  NM 
87113,  telephone  (505)  828-3064,  before 
August  8,  2003.  Repatriation  of  the 
sacred  objects/objects  of  cultiual 
patrimony  to  the  Navajo  Nation, 
Arizona,  New  Mexico  &  Utah  may 
proceed  after  that  date  if  no  additional  . 
claimants  come  forward. 

The  U.S.  Department  of  the  Interior, 
UiS.  Fish  and  Wildlife  Service,  Office  of 
Law  Enforcement,  Albuquerque,  NM,  is 
responsible  for  notifying  the  Hopi  Tribe 
of  Arizona;  Navajo  Nation,  Arizona, 
New  Mexico  &  Utah;  Pueblo  of  Acoma, 
New  Mexico;  Pueblo  of  Jemez,  New 
Maxico;  Pueblo  of  Laguna,  New  Mexico; 
Pueblo  of  Santo  Domingo,  New  Mexico; 
and  Zuni  Tribe  of  the  Zuni  Reservation, 
New  Mexico  that  this  notice  has  been 
published. 


Dated:  June  11,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-17271  Filed  7-8-03;  8:45  am] 
BaiMQ  CODE  4*10-70-6 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Phoetie  A.  Hearst  Museum  of 
Antttropology,  University  of  Califomla, 
Berlceiey,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  himian 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley, 
Berkeley,  CA.  The  human  remains  and 
associated  funerary  objects  were 
removed  from  an  unknown  site  near 
"New  Dungeness,"  WA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

An  assessment  of  the  human  remains, 
and  catalog  records  and  associated 
docimients  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Jamestown 
S'Klallam  Tribe  of  Washington;  Lower 
Elwah  Tribal  Community  of  the  Lower 
Elwah  Reservation,  Washington;  Port 
Gamble  Indian  Commmiity  of  the  Port 
Gamble  Reservation,  Washington;  and 
Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation,  Washington. 

Aroimd  1880,  himian  remains 
representing  at  least  one  individual 
were  removed  from  an  unknown  site 
"Near  New  Dimgeness  [WA],  North 
Pacific  Coast,"  according  to  catdog 
records,  by  an  unknown  individud.  The 
human  remains  were  labeled  "Clallam." 
In  1903,  the  human  remains  were 
donated  to  the  Phoebe  A.  Hearst 
Museum  by  John  W.  Stillman,  through 
the  University  of  California  Museum  of 


Paleontology.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  museiun  records,  the  human 
remains  are  identified  as  being  Native 
American.  The  degree  of  preservation, 
based  on  appearance,  indicates  that  the 
human  remains  date  to  the  last  several 
Imndred  years.  Based  on  geographical 
location,  the  human  remains  are 
determined  to  be  culturally  affiliated 
with  the  Jamestown  S'Klallam  Tribe  of 
Washington;  Lower  Elwah  Tribal 
Community  of  the  Lower  Elwah 
Reservation,  Washington;  Port  Gamble 
Indian  Commimity  of  the  Port  Gamble 
Reservation,  Washington;  and 
Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation,  Washington. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  at  least  one  individual  of 
Native  American  ancestry.  Officials  of 
the  Phoebe  A.  Hearst  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001(2), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  the  Jamestown  S'Klallam 
Tribe  of  Washington;  Lower  Elwah 
Tribal  Community  of  the  Lower  Elwah 
Reservation,  Washington;  Port  Gamble 
Indian  Community  of  the  Port  Gamble 
Reservation,  Washington;  and 
Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation,  Washington. 
Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  C.  Richard  Hitchcock, 
NAGPRA  Coordinator,  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University  of 
California,  Berkeley,  Berkeley,  CA 
94720,  telephone  (510)  642-6098,  before 
August  8,  2003.  Repatriation  of  the 
human  remains  to  the  Jamestown 
S'Klallam  Tribe  of  Washington;  Lower 
Elwah  Tribal  Community  of  the  Lower 
Elwah  Reservation,  Washington;  Port 
Gamble  Indian  Conununity  of  the  Port 
Gamble  Reservation,  Washington;  and 
Skokomish  Indian  Tribe  of  the 
Skokomish  Reservation,  Washington 
may  proceed  after  that  date  if  no 
additional  claimants  come  forward. 
The  Phoebe  A.  Hearst  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Jamestown  S'Klallam  Tribe 
of  Washington;  Lower  Elwah  Tribal 
Community  of  the  Lower  Elwah 
Reservation,  Washington;  Port  Gamble 
Indian  Community  of  the  Port  Gamble 
Reservation,  Washington;  and 
Skokomish  Indian  Tribe  of  the 
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Skokomish  Reservation,  Washington 
that  this  notice  has  been  published. 

Dated:  June  11,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-17270  Filed  7-8-03;  8:45  am) 
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Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley, 
Berkeley,  CA.  The  human  remains  and 
associated  funerary  objects  were 
removed  from  sites  WA-Klickitat-NL-3, 
WA-Klickitat-NL-4,  and  WA-Klickitat- 
NL-5,  all  located  1  mile  north  of  Spedis, 
Klickitat  County,  WA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

An  assessment  of  the  human  remains, 
and  catalog  records  and  associated 
dociunents  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Confederated 
Tribes  and  Bands  of  the  Yakama  Nation, 
Washington: 

In  1924,  human  remains  representing 
at  least  two  individuals  were  removed 
from  a  cave  at  site  WA-Klickitat-NL-3, 1 
mile  north  of  Spedis,  WA,  by  W.D. 
Strong  and  W.E.  Schenck.  The  human 
•  remains  were  donated  to  the  Phoebe  A. 
Hearst  Museiun  of  Anthropology  in  the 
same  year  by  H.J.  Biddle.  No  known 
individuals  were  identified.  The  nine 
associated  funerary  objects  are  eight 
textile  fragments  and  one  nonhuman 
bone  awl. 


In  1924,  human  remains  representing 
at  least  five  individuals  were  removed  ' 
from  a  cave  at  site  WA-Klickitat-NL-4, 1 
mile  north  of  Spedis,  WA,  by  W.D. 
Stong  and  W.E.  Schenck.  The  hvunan 
remains  were  donated  to  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  in  the 
same  year  by  H.J.  Biddle.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
In  1924,  human  remains  representing 
at  least  two  individuals  were  removed 
from  a  cave  at  site  WA-Klickitat-NL-5, 1 
mile  north  of  Spedis,  WA,  by  W.D. 
Stong  and  W.E.  Schenck.  The  human 
remains  were  donated  to  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  in  the 
same  year  by  H.J.  Biddle.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

The  circumstances  of  burial, 
including  interment  in  a  cave  and  burial 
characteristics,  identify  the  human 
remains  as  Native  American.  The 
presence  of  associated  funerary  objects 
of  European  origin  dates  two  of  the 
burials  to  a  post-European  contact  time 
period.  The  Indian  Claims  Commission 
has  determined  that  the  geographical 
location  of  the  burials  was  included  in 
the  aboriginal  territory  of  the 
Confederated  Tribes  and  Bands  of  the 
Yakama  Nation.  Washington  at  the  time 
of  European  contact. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  at  least  nine  individuals  of 
Native  American  ancestry.  Officials  of 
the  Phoebe  A.  Hearst  Museiun  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  nine  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Confederated  Tribes  and  Bands  of  the 
Yakama  Nation,  Washington. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  C.  Richard  Hitchcock,  NAGPRA 
Coordinator,  Phoebe  A.  Hearst  Museum 
of  Anthropology,  University  of 
California.  Berkeley.  Berkeley.  CA 
94720.  telephone  (510)  642-6096.  before 
August  8.  2003.  Repatriation  of  the 


human  remains  and  associated  funerary 
objects  to  the  Confederated  Tribes  and 
Bands  of  the  Yakama  Nation, 
Washington  may  proceed  after  that  date 
if  no  additional  claimants  come 
forward. 

The  Phoebe  A.  Hearst  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Confederated  Tribes  and 
Bands  of  the  Yakama  Nation, 
Washington  that  this  notice  has  been 
published. 

Dated:  June  11,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-17272  Filed  7-8-01;  8:45  am) 
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Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  himian 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  Califomia,  Berkeley, 
Berkeley,  CA.  The  human  remains  and 
associated  funerary  objects  were 
removed  from  a  site  in  Churchill 
County,  NV. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  himian 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Phoebe  A.  Hearst 
Museiun  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Bridgeport  Paiute 
Indian  Colony  of  Califomia;  Bums 
Paiute  Tribe  of  the  Bums  Paiute  Indian 
Colony  of  Oregon;  Cedarville  Rancheria, 
Califomia;  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation.  Nevada;  Fort 
Bidwell  Indian  Community  of  the  Fort 
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Bidwell  Reservation  of  California;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  California;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Lovelock  Paiute  Tribe  of 
the  Lovelock  Indian  Colony,  Nevada; . 
Paiute  Indian  Tribe  of  Utah;  Paiute- 
Shoshone  Indians  of  the  Bishop 
Commimity  of  the  Bishop  Colony, 
California;  Paiute-Shoshone  Indians  of 
the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  Califomia;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada; 
Reno-Sparks  Indian  Colony,  Nevada; 
Shoshone-Bannock  Tribea  of  the  Fort 
Hall  Reservation  of  Idaho;  Shoshone- 
Paiute  Tribes  of  the  Duck  Valley 
Reservation,  Nevada;  Summit  Lake 
Paiute  Tribe  of  Nevada;  Susan ville 
Indian  Rancheria,  Califomia;  Walker 
River  Paiute  Tribe  of  the  Walker  River 
Reservation,  Nevada;  Winnemucca 
Indian  Colony  of  Nevada;  and  Yerington 
Paiute  Tribe  of  the  Yerington  Colony  & 
Campbell  Ranch,  Nevada. 

I  In  1952,  human  remains  representing 
at  least  one  individual  were  removed  by 
excavation  from  site  NV-Ch-86, 
Churchill  County,  NV,  by  Gordon  L. 
Grosscup,  who  donated  them  to  the 
Phoebe  A.  Hearst  Museimi  of 
Anthropology  in  the  same  year.  No 
known  individual  was  identified.  The 
90  associated  funerary  objects  are  14 
leather  bridle  fragments,  75  trade  beads 
and  cloth  fragments,  and  one  corroded 
metal  bell. 

The  circumstances  of  burial  identify 
the  himian  remains  as  Native  American. 
The  presence  of  associated  funerary 
objects  of  Euroamerican  origin  date  the 
burial  to  a  post-European  contact  time 
period.  Historical  records  and 
consultation  evidence  indicate  that  the 
geographical  area  that  includes  site  NV- 
Ch-86  was  inhabited  by  Paiute  culture 
groups  at  the  time  of  Eiu-opean  contact. 
The  current  descendants  of  these  groups 
are  the  Bridgeport  Paiute  Indian  Colony 
of  Califomia;  Bums  Paiute  Tribe  of  the 
Biuns  Paiute  Indian  Colony  of  Oregon; 
Cedarville  Rancheria,  Califomia; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon; 
Diuckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation,  Nevada;  Fort 
Bidwell  Indian  Commimity  of  the  Fort 
Bidwell  Reservation  of  Califomia;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  Califomia;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Lovelock  Paiute  Tribe  of 


the  Lovelock  Indian  Colony,  Nevada; 
Paiute  Indian  Tribe  of  Utah;  Paiute- 
Shoshone  Indians  of  the  Bishop 
Conununity  of  the  Bishop  Colony, 
Califomia;  Paiute-Shoshone  Indians  of 
the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  Califomia;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada; 
Reno-Sparks  Indian  Colony,  Nevada; 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Reservation  of  Idaho;  Shoshone- 
Paiute  Tribes  of  the  Duck  Valley 
Reservation,  Nevada;  Summit  Lake 
Paiute  Tribe  of  Nevada;  Susanville 
Indian  Rancheria,  Califomia;  Walker 
River  Paiute  Tribe  of  the  Walker  River 
Reservation,  Nevada;  Wiimemucca 
Indian  Colony  of  Nevada;  and  Yerington 
Paiute  Tribe  of  the  Yerington  Colony  & 
Campbell  Ranch.  Nevada. 

Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  at  least  one  individual  of 
Native  American  ancestry.  Officials  of 
the  Phoebe  A.  Hearst  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(A), 
the  90  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Phoebe  A.  Hearst 
Museiun  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Bridgeport  Paiute  Indian  Colony  of 
Califomia;  Bums  Paiute  Tribe  of  the 
Bums  Paiute  Indian  Colony  of  Oregon; 
Cedarville  Rancheria,  Califomia; 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation,  Nevada;  Fort 
Bidwell  Indian  Community  of  the  Fort 
Bidwell  Reservation  of  Califomia;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  Califomia;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Lovelock  Paiute  Tribe  of 
the  Lovelock  Indian  Colony,  Nevada; 
Paiute  Indian  Tribe  of  Utah;  Paiute- 
Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
Califomia;  Paiute-Shoshone  Indians  of 
the  Lone  Pine  Community  of  the  Lone 


Pine  Reservation,  Califomia;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada; 
Reno-Sparks  Indian  Colony,  Nevada; 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Reservation  of  Idaho;  Shoshone- 
Paiute  Tribes  of  the  Duck  Valley 
Reservation,  Nevada;  Summit  Lake 
Paiute  Tribe  of  Nevada;  Susanville 
Indian  Rancheria,  Califomia;  Walker 
River  Paiute  Tribe  of  the  Walker  River 
Reservation,  Nevada;  Wiimemucca 
Indian  Colony  of  Nevada;  and  Yerington 
Paiute  Tribe  of  the  Yerington  Colony  & 
Campbell  Ranch, 

Nevada.Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  associated  funerary  objects 
should  contact  C.  Richard  Hitchcock, 
NAGPRA  Coordinator,  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University  of 
Califomia,  Berkeley,  Berkeley,  CA 
94720,  telephone  (510)  642-6096,  before 
August  8,  2003.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Bridgeport  Paiute  Indian 
Colony  of  Califomia;  Bums  Paiute  Tribe 
of  the  Bums  Paiute  Indian  Colony  of 
Oregon;  Cedarville  Rancheria, 
Califomia;  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon; 
Duckwater  Shoshone  Tribe  of  the 
Ehickwater  Reservation,  Nevada;  Fort 
Bidwell  Indian  Conununity  of  the  Fort 
Bidwell  Reservation  of  Califomia;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  Califomia;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Lovelock  Paiute  Tribe  of 
the  Lovelock  Indian  Colony,  Nevada; 
Paiute  Indian  Tribe  of  Utah;  Paiute- 
Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
Califomia;  Paiute-Shoshone  Indians  of 
the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  Califomia;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada; 
Reno-Sparks  Indian  Colony,  Nevada; 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Reservation  of  Idaho;  Shoshone- 
Paiute  Tribes  of  the  Duck  Valley 
Reservation,  Nevada;  Summit  Lake 
Paiute  Tribe  of  Nevada;  Susanville 
Indian  Rancheria,  Califomia;  Walker 
River  Paiute  Tribe  of  the  Walker  River 
Reservation,  Nevada;  Winnemucca 
Indian  Colony  of  Nevada;  and  Yerington 
Paiute  Tribe  of  the  Yerington  Colony  & 
Campbell  Ranch,  Nevada  may  proceed 


41014 


after  that  date  if  no  additional  claimants 
come  forward. 

The  Phoebe  A.  Heatst  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Bridgeport  Paiute  Indian 
Colony  of  California;  Bums  Paiute  Tribe 
of  the  Bums  Paiute  Indian  Colony  of 
Oregon;  Cedarville  Rancheria, 
California;  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation,  Nevada;  Fort 
Bidwell  Indian  Community  of  the  Fort 
Bidw^ell  Reservation  of  California;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  California;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Lovelock  Paiute  Tribe  of 
the  Lovelock  Indian  Colony,  Nevada; 
Paiute  Indian  Tribe  of  Utah;  Paiute- 
Shoshone  Indians  of  the  Bishop 
Commimity  of  the  Bishop  Colony, 
California;  Paiute-Shoshone  Indians  of 
the  Lone  Pine  tommunity  of  the  Lone 
Pine  Reservation,  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Pyramid  Lake  Paiute  Tribe  of  the 
Pyramid  Lake  Reservation,  Nevada; 
Reno-Sparks  Indian  Colony,  Nevada; 
Shoshone-Bannock  Tribes  of  the  Fort 
Hall  Reservation  of  Idaho;  Shoshone- 
Paiute  Tribes  of  the  Duck  Valley 
Reservation,  Nevada;  Summit  Lake 
Paiute  Tribe  of  Nevada;  Susanville 
Indian  Rancheria,  California;  Walker 
River  Paiute  Tribe  of  the  Walker  River 
Reservation,  Nevada;  Winnemucca 
Indian  Colony  of  Nevada;  and  Yerington 
Paiute  Tribe  of  the  Yerington  Colony  & 
Campbell  Ranch,  Nevada  that  this 
notice  has  been  published. 

Dated:  June  11,  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources.     ' 
[FR  Doc.  03-17273  Filed  7-«-01:  8:45  am] 
BttJJNG  CODE  4310-70-S 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  IMetropolitan  Park 
District  of  the  Toledo  Area,  Toledo, 
OH;  Correction 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice;  correction. 


Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003.  of  the 


completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Metropolitan 
Park  District  of  the  Toledo  Area.  Toledo, 
OH.  The  human  remains  and  associated 
funerary  objects  were  removed  from 
Audubon  Islands  State  Nature  Preserve, 
Lucas  County,  OH. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGRPA,  25 
U.S.C.  3003  {d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

This  notice  revises  the  determination 
of  cultural  afBliation  in  the  original 
notice  to  include  two  additional  Indian 
tribes. 

In  the  Federal  Register  of  July  11, 
2002.  FR  Doc.  02-17416,  pages  45997- 
45998,  paragraph  9,  the  last  sentence  is 
corrected  by  substituting  the  following 
sentence: 

Lastly,  officials  of  the  Metropolitan 
Park  District  of  the  Toledo  Area  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Michigan;  Little 
River  Band  of  Ottawa  Indians, 
Michigan;  and  Ottawa  Tribe  of 
Oklahoma. 

Paragraph  10  is  corrected  by 
substituting  the  following  two 
paragraphs: 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  himian  remains  and 
associated  funerary  objects  should 
contact  Gary  Horn,  Associate  Director, 
Metropolitan  Park  District  of  the  Toledo 
Area,  5100  West  Central  Avenue. 
Toledo,  OH  43615-2100.  telephone  (419) 
535-3050.  before  August  8.  2003. 
Repatriation  of  the  himian  remains  and 
associated  funerary  objects  to  the  Grand 
Traverse  Band  of  Ottawa  and  Chippewa 
Indians.  Michigan;  Little  River  Band  of 
Ottawa  Indians,  Michigan;  and  Ottawa 
Tribe  of  Oklahoma  may  proceed  after 
that  date  if  no  additional  claimants 
come  forward. 

The  Metropolitan  Park  District  of  the 
Toledo  Area  is  responsible  for  notifying 
the  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians.  Michigan;  Little 
River  Band  of  Ottawa  Indians, 
Michigan;  Little  Traverse  Band  of 
Odawa  Indians,  Michigan;  Ottawa  Tribe 


of  Oklahoma;  American  Indian 
Intertribal  Association  (a  nonfederally 
recognized  Indian  group);  and  Walpole 
Island  First  Nation  (a  nonfederally 
recognized  Indian  group)  that  this 
notice  has  been  published. 

Dated:  June  17,  2003. 
Jolin  Robbins, 

Assistant  Director,  Cultural  Resources. 
(FR  Doc.  03-17268  Filed  7-8-03;  8:45  am] 
BILUNG  CODE  4310-7D-S 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Order  and 
Stipulation  Among  Certain  Debtors, 
United  States  of  America, 
Pennsylvania,  Ohio,  Indiana,  City  of 
Chicago  and  Travelers  Indemnity 
Company  and  Travelers  Casualty  and 
Surety  Company  With  Respect  to 
Environmental  Claims  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act,  the  Clean  Air  Act,  the  Clean  Water 
Act  and  Other  Authorities 

Notice  is  hereby  given  that,  on  July  1, 
2003.  a  proposed  Order  and  Stipulation 
among  certain  debtors.  United  States  of 
America.  Pennsylvania,  Ohio.  Indiana. 
City  of  Chicago  and  Travelers  Indemnity 
Company  and  Travelers  Casualty  and 
Surety  Company  with  Respect  to 
Environmental  Claims  (the  Order  and 
Stipulation)  in  In  re:  LTV  Steel.  Inc. 
(LTV  Steel  Bankmptcy).  Case  No.  00- 
43866  (Bankr.  N.D.  Ohio),  was  lodged 
with  the  United  States  Bankruptcy 
Court  for  the  Northem  District  of  Ohio. 

The  United  States,  the 
Commonwealth  of  Pennsylvania,  the 
States  of  Indiana  and  Ohio  and  the  City 
of  Chicago  (collectively,  the 
Governments)  jointly  asserted  claims 
against  LTV  Steel  under  federal  and 
state  environmental  laws,  including 
claims  by  the  United  States  in 
connection  with  the  J&L  Landfill  in 
Rochester  Hills,  Michigan,  the  Abbey 
Street/Hickory  Woods  Subdivision  Site 
in  Buffalo.  New  York;  the  Grant  Calumet 
River/Indiana  Harbor  Canal  Riparian 
Site;  and  the  Breslube-Penn  Site  in 
Moon  Township,  Pennsylvania. 
Pursuant  to  the  Order  and  Stipulation, 
LTV  Steel  will  seek  approval  from  the 
Bankmptcy  Court  of  its  entry  into  a 
settlement  pursuant  to  which  the 
Governments  will  receive  $14,146,253 
from  LTV  Steel,  plus  all  insurance 
proceeds,  including  an  additional  $15.4 
million  from  one  group  of  insurers  and 
the  assignments  of  certain  proceeds  to 
which  the  Debtors  would  be  entitled  as 
a  result  of  settlement  discussions  with/ 
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and  or  coverage  litigation  against  other 
insurance  carriers. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  fixim  the 
date  of  this  publication  conunents 
relating  to  the  Order  and  Stipulation. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  Post  Office  Box  7611,  United 
States  Department  of  Justice, 
Washington,  DC  20044-7611,  and 
should  refer  to  the  LTV  Steel 
Bankruptcy,  D.J.  Ref.  Niunbers  90-11- 
3-160/1  &  90-11-3-160/2. 

The  Order  and  Stipulation  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Northern  District  of 
Ohio.  United  States  Courthouse,  801 
West  Superior  Avenue — Suite  400, 
Cleveland,  Ohio  44113,  and  at  the  office 
of  the  United  States  Environmental 
Protection  Agency  in  Region  II,  290 
Broadway,  New  York,  New  York  10007 
(call  George  Shanahan  at  212-637-3171 
to  arrange  to  examine  the  Order  and 
Stipulation);  Region  HI,  1650  Arch 
Street,  Philadelphia,  Pennsylvania 
19103  (call  Harry  Steinmetz  at  215-814- 
3161  to  arrange  to  examine  the  Order 
and  Stipulation);  and  Region  V,  Records 
Center,  7th  Floor,  77  W.  Jackson  Blvd., 
Chicago,  Illinois  60604  (M-F,  between  8 
a.m.-4  p.m.  CST).  During  the  public 
comment  period,  the  Order  and 
Stipulation  may  also  be  examined  on 
the  following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open. html.  A  copy  of  the  Order  and 
Stipulation  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library. 
Post  Office  Box  7611.  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611 
or  by  faxing  or  e-mailing  a  request  to 
Tenia  Fleetwood 

[tonia.fleetwood@usdoj.gov],  fax  no. 
202-514-0097,  phone  confirmation 
number  202-514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  payable  to  the 
United  States  Treasury  in  the  amount  of 
either  $37.75  (25  cents  per  page 
reproduction  cost)  for  the  Order  and 
Stipulation  and  all  Exhibits  or  $10.25 
for  the  Order  and  Stipulation  only. 

Benjamin  Fisherow, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  Division. 

[FR  Doc.  03-17263  Filed  7-8-03;  8:45  am] 
BHJJMG  CODE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Rrearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection. 
Application  to  Transport  Interstate  or 
Temporarily  Export  Certain  National 
Firearms  Act  (NFA)  Firearms. 

The  Department  of  Justice  (DO J), 
Bureau  of  Alcohol,  Tobacco,  Firearms, 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register, 
voliune  68,  Nimiber  74,  page  19010  on 
April  17,  2003,  allowing  for  a  60-day 
comment  period. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  imtil  August  8,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  Justice  Desk 
Office,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  conunents  and 
suggestions  from  the  pubUc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
foiu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  oflliis  Informatioii 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

(2)  Title  of  the  Form/CoUecUon: 
Application  to  Transport  Interstate  or 
Temporarily  Export  Certain  National 
Firearms  Act  (NFA)  Firearms. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F 
5320.20.  Bureau  of  Alcohol.  Tobacco. 
Firearms  and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  Other:  None.  Abstract:  The 
form  is  used  to  request  permission  to 
move  certain  NFA  firearms  in  interstate 
or  foreign  commerce. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  800 
respondents,  who  will  complete  the 
form  within  approximately  30  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  400 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street, 
NW.,  Washington,  DC  20530. 

Dated:  July  2.  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  03-17328  Filed  7-8-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Fireanns 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  Currently  Approved  Collection; 
Annual  Fireanns  Manufactimcg  and 
Exportation  Report  under  18  U.S.C. 
Chapter  44,  Firearms. 

.    The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
arfd  Explosives  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  td 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register, 
Volume  68.  Number  74,  page  19010  on 
April  17.  2003.  allowing  for  a  60-day 
comment  period. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  imtil  August  8.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
biirden  and  associated  response  time, 
should  be  directed  "to  The  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503.  or 
facsimile  (202)  395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be  -  ^ 
collected;  and  ^ 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
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are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Titie  of  the  Form/Collection: 
Annual  Firearms  Manufacturing  and 
Exportation  Report  Under  18  U.S.C. 
Chapter  44.  Firearms. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F 
5300.11.  Biu^au  of  Alcohol.  Tobacco, 
Firearms  and  Explosives,  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Federal  Government, 
State,  Local,  or  Tribal  Government.  AFT 
collects  this  data  for  the  purpose  of  law 
enforcement,  fitness  qualification, 
congressional  inquiries,  disclosure  to 
the  public  in  compliance  with  a  court 
order,  furnishing  information  to  other 
Federal  agencies,  compliance 
inspections,  and  insuring  that  the 
requirements  of  the  National  Firearms 
Act  are  met. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  l,50a 
respondents  wiU  complete  a  45  minute 
form. 

(6)  An  estimate  of  the  total  public 
burdefi  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,125 
annual  total  burden  hours  associated 
with  this  collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice.  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington.  DC  20530. 

Dated:  July  2,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-17329  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4410-FB-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Rrearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  hiformation 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection; 
Renewal  of  &cplosives  License  or 
Permit. 


The  Department  of  Justice  (DOJ), 
Biu^au  of  Alcohol,  Tobacco.  Firearms 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection 
requested  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval  in  accordance  with  the 
Paperwork  Reduction  Action  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register. Volume  68,  Number  75.  page 
19227  on  April  18,  2003,  allowing  for  a 
60-day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  August  8,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  conmients  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  fit)m  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
fom-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  ofThis  Information 

C(41ection 

I 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Renewal  of  Exlosives  License  or  Permit. 

1(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F 
5400.14/5400.15,  Part  III.  Bureau  of 
Alcohol,  Tobacco,  Firearms  and 
Explosives. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  Federal  Government, 
State,  Local,  or  Tribal  Government. 
Abstract:  The  information  collection 
activity  is  used  for  the  renewal  of 
explosives  licenses  or  permits.  This 
short  renewal  form  is  used  in  lieu  of  a 
more  detailed  application. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated 
2,500  respondents,  who  will  complete 
the  form  within  approximately  20 
minutes. 

bated:  July  2,  2003. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Olfficer, 

Department  of  Justice. 

(FR  Doc.  03-17330  Filed  7-«-03;  8:45  am) 

BIUMG  CODE  441(V-fB-M 


DEPARTMENT  OF  LABOR 

Office  of  ttte  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

July  2,  2003. 

The  Department  of  Labor  pOL)  has 
submitted  the  following  public 
information  collection  requests  (ICR's) 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  these 
ICR's,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693-4124  (this  is  not  a 
toU-firee  number)  or  E-mail: 
reeves.vanessa2@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Mine 
Safety  and  Health  Administration 
(MSHA),  Office  of  Management  and 
Budget,  Room  10235,  Washington,  DC 
20503(202-395-7316  /  this  is  not  a  toll- 
free  number),  within  30  days  from  the 
date  of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 

_  for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  die  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  thbse 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 


technological  collection  techniques  w 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of 
currently  approved  collection.  • 
Title:  Underground  Retorts. 

OMB  Number:  1219-0096. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

-Type  of  Response:  Reporting. 

Number  of  Respondents:  1. 

Number  of  Annual  Responses:  1. 

Estimated  Time  Per  Response:  160 
hours. 

Total  Burden  Hours:  160. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  30  CFR  Section  57.22401 
pertains  to  safety  requirements  to  be 
followed  by  mine  operators  in  the  use 
of  imderground  retorts  to  extract  oil 
from  shale  by  heat  or  fire.  Prior  to 
ignition  of  retorts,  the  mine  operator 
must  submit  a  written  plan  indicating 
the  acceptable  levels  of  combustible 
gases  and  oxygen;  specifications  and 
location  of  off-gas  monitoring 
procedures  and  equipment;  procedures 
for  ignition  of  retorts  and  details  of  area 
monitoring  and  alarm  systems  for 
hazardous  gases  and  actions  to  be  taken 
to  assiue  the  safety  of  miners. 

Agency:  Mine  Safety  and  Health 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Product  Testing  by  Applicant  or 
Third  Party. 

OMB  Number:  1219-0100. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Number  of  Respondents:  197 


Information  collection  requirements 


Applications  under  Subpart  B: 

New  Application  for  Brattice  Cloth  and  Ventilation  Tubing  

j  Application  for  Extension  for  Brattice  Clotfi  and  Ventilation  Tubing  . 
1  Reporting  products  not  in  accordance  witti  approved  specifications 


Subtotal,  Subpart  8 


Applications  under  Subpart  C: 

New  Application  for  Battery  Approval 

Application  for  Extension  '. 

RAMP  Application 

Reporting  products  not  In  accordance  witfi  approved  specifications 


Annual 
responses 


5 

4 
25 


Average  re- 
sponse time 
(hours) 


34 


1 

1 

5 

16 


5.00 
5.00 
0.25 


4.00 
4.00 
2.00 
0.25 


Annual  txjrden 
hours 


25 

20 

6 


51 


4 

4 

10 

4 
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Information  collection  requirements 


Develop  Cheddist 


Subtotal,  Subpart  C 


Applications  under  Subpart  D: 

New  Application  for  Brattice  Clotr>  and  Ventilation  Tubing  

Application  for  Extension  for  Brattice  Cloth  and  Ventilation  Tubing  . 
Reporting  products  not  in  accordance  witti  approved  specifications 
Develop  Checklist 


Subtotal.  Subpart  D 


Applications  under  Subpart  J: 

New  Application a 

Application  for  Extension 

RAMP  Application 

Reporting  products  not  in  accordance  with  approved  specifications 


Subtotal,  Subpart  J 


Applications  under  Subpart  K: 

New  Application  for  Cable  Approval  

Application  for  Extension  for  Cable  Approval  

Application  for  Extension  for  Splice  Kit  Approval 

Extension  for  Splice  Kit  Approval 

Reporting  products  not  in  accordance  with  approved  specifications 


Subtotal.  Subpart  K 


Total 


Annual 
responses 


16 


39 


Average  re- 
sponse time 
(hours) 


10 


11 

6 

22 

14 


53 


14 
6 
1 
1 

39 


61 


197 


2.00 


Annual  burden 
hours 


4.00 
2.00 
0.25 
2.00 


8.00 
6.00 
2.00 
0.25 


5.00 
6.00 
6.00 
7.00 
0.25 


32 


54 


4 
2 
1 
8 


15  ' 


36 
44 

4 


172 


70 

36 

6 

7 
10 


129 


421 


Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/  - 
maintaining  systems  or  purchasing 
services):  $58,429. 

Description:  30  CFR  part  7  subparts  A 
through  D,  and  subparts  J  and  K  provide 
procedures  whereby  products  may  be 
tested  and  certified  by  the  applicant  or 
a  third  party.  Section  318  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977,  30 
U.S.C.  878,  defines  "permissible" 
equipment  as  that  which  has  been 
approved  according  to  specifications 
which  are  prescribed  by  the  Secretary  of 
Labor.  This  approval  indicates  that  the 
Mine  Safety  and  Health 
Administration's  specifications  and 
tests,  designed  to  ensure  that  a  product 
will  not  present  a  fire,  explosion,  or 
other  specific  safety  hazard  related  to 
use.  have  been  met. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  03-17323  Filed  7-8-03;  8:45  am] 
BHJJNG  CODE  4S1IM3-P 


DEPARTMENT  OF  LABOR 

Office  of  ttte  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

July  2,  2803. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44'U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation,  contact 
Darrin  King  on  202-693-4129  (this  is 
not  a  toll-free  number)  or  E-Mail: 
king.darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  Standards  Administration 
(ESA),  Office  of  Management  and 
Budget,  Room  10235,  Washington.  DC 
20503  (202-395-7316  /  (this  is  not  a 
toll-free  niunber),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 


•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology,    • 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  Standards 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Applications  to  Employ 
Homeworkers  Piece  Rate  Measurements, 
Homeworker  Handbooks. 

OMB  Number:  1215-0013. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  and 
Not-for-profit  institutions. 

Frequency:  On  occasion. 
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Type  of  Response:  Recordkeeping; 
Reporting;  and  Third  party  disclosure. 


Total  Respondents:  4.650. 


Information  icollection  requirement 


Application  to  Employ  Honf>ewof1cers 

Homewori<er  Handbooks 

Piece  Rate  Measurement 

Recordkeeping '  


Total 


Forni  No. 


WH-46 
WH-75 
N/A 
N/A 


^  Not  included  in  total  responses. 


Annual 
responses 


Total  Annualized  Capital/Startup 
(pbste;  $0. 

'  Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $10.00. 

Description:  These  reporting  and 
recordkeeping  requirements  for 
employers  and  employees  in  industries 
employing  homeworkers  are  necessary 
to  insure  employees  are  paid  in 
compliance  with  the  Fair  Labor 
Standards  Act. 

[Agency:  Employment  Standards 
J  L  Iministration. 

Type  of  Review:  Extension  of  a 
c  trrently  approved  collection. 

[Title:  Rehabilitation  Maintenance 
Certificate. 

I  OMB  Number:  1215-0161. 

I  Affected  Public:  Individuals  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions;  and  State, 
Local,  or  Tribal  Government. 

•requency:  Every  foiu:  weeks. 

"ype  of  Response:  Reporting. 

umber  of  Respondents:  1,300. 

'umberofAnnual  Responses:  15,600. 

Estimated  Time  Per  Response:  10 
minutes. 

Total  Burden  Hours:  2,605. 

Total  Annualized  Capital/Startup 
CostsrSO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  OWCP-17  serves  as 
a  bill  submitted  by  the  program 
participant  or  OWCP,  requesting 
reimbursement  of  expenses  incurred 
due  to  participation  in  an  approved 
rehabilitation  effort  for  the  preceding 
four  week  period  or  fraction  thereof. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
(ra  Doc.  03-17324  Filed  7-8-03;  8:45  am) 
BHUNG  CODE  4510-27t4> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

* 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Application  for  Alien  Employment 
Certification 

AGBICY:  Emplojnnent  and  Training 
Administration,  Labor. 
ACTKM:  Notice. 

SUIMMRY:  The  Department  of  Labor  (the 
Department),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  with  an  opportimity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95),  44 
U.S.C.  3506(c)(2)(A).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  Emplojrment  and 
Training  Administration  is  soliciting 
comments  concerning  the  proposed 
extension  to  the  collection  of 
information  on  the  Application  for 
Alien  Emplojmient  Certification.  A  copy 
of  the  proposed  information  collection 
request  (ICR)  can  be  obtained  by 
contacting  the  office  fisted  below  in  the 
addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  fisted  in  the 
addressee  section  below  on  or  before 
September  8,  2003. 
ADDRESSES:  Comments  and  questions 
regarding  the  collection  of  information 
on  Form  ETA  750,  parts  A  and  B, 
Application  for  Alien  Employment 
Certification,  should  be  directed  to 
William  L.  Carlson.  Ph.D.,  Chief. 


25 

18,400 

150 

18,550 


18.575 


Average  re- 
sponse time 
(hours) 


0.50 
0.50 
1.00 
0.0083 


Annual  burden 
hours 


13 

9.200 

150 

154 


9.517 


Division  of  Foreign  Labor  Certifications. 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  C- 
4318,  Washington,  DC  20210.  Dr. 
Carlson  may  also  be  reached  at  (202) 
693-3010;  this  is  not  a  toll-fi«e  number. 
SUPPl£MENTARY  INFORMATION: 

L  Background 

Under  section  212(a)(5)(A)  of  the 
Immigration  and  Nationality  Act 
(INA)(8  U.S.C.  1182(a)(5)(A)),  certain 
aliens  may  not  obtain  a  visa  for  entrance 
into  the  United  States  in  order  to  engage 
in  permanent  employment  unless  the 
Secretary  of  Labor  has  first  certified  to 
the  Secretary  of  State  and  to  the 
Attorney  General  that:  (1)  There  are  not 
sufficient  U.S.  workers  who  are  able, 
willing,  qualified  and  available  at  the 
time  of  application  for  a  visa  and 
admission  into  the  U.S.  and  at  the  place 
where  the  alien  is  to  perform  the  work; 
and  (2)  the  employment  of  the  alien  will 
not  adversely  affect  the  wages  and 
working  conditions  of  U.S.  workers 
similarly  employed.  Form  ETA  750, 
parts  A  and  B,  is  the  application  form 
submitted  by  employers  that  forms  the 
basis  for  a  determination  as  to  whether 
the  Secretary  shall  provide  such  a 
certification.  Form  ETA  750,  part  A,  is 
also  utilized  to  collect  information  that 
permits  the  Department  to  meet  Federal 
responsibilities  for  administering  two 
nonimmigrant  programs:  the  H-2A  and 
H-2B  temporary  labor  certification 
programs.  The  H-2A  temporary 
agricultural  program  establishes  a 
means  for  agricultural  employers  who 
anticipate  a  shortage  of  domestic 
workers  to  bring  nonimmigrant  aliens  to 
the  U.S.  to  perform  agricultiural  labor  or 
services  of  a  temporary  or  seasonal 
nature.  The  H-2B  program  estabUshes  a 
means  for  employers  to  bring 
nonimmigraat  aliens  to  the  U.S.  to 
perform  nonagricultural  work  of  a 
temporary  or  seasonal  nature. 

n.  Focus  of  Review 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 


41020 


•  Evaluate  whether  the  proposed 
infonnation  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collections  techniques  or 
other  forms  of  information,  e.g., 
permitting  electronic  submissions  of 
responses. 

m.  Current  Actions 

In  order  for  the  Department  to  meet  its 
statutory  responsibilities  imder  the  INA, 
there  is  a  need  for  an  extension  of  an 
existing  collection  of  information 
pertaining  to  employers'  seeking  to  hire 
foreign  workers  for  permanent  or 
temporary  employment  in  the  U.S.  by 
filing  an  Application  for  Alien 
Employment  Certification  on  their 
behalf.  There  is  an  increase  in  burden 
due  to  a  significant  and  sustained 
increase  in  the  number  of  applications 
filed  by  employers  each  year. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  and  Training 
Administration,  Labor. 

Title:  Application  for  Alien 
Employment  Certification. 
OM3  Number  1205-0015. 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit  or  not-for-profit  institiitions; 
Federal,  State,  Local,  or  Tribal 
governments;  Farms. 
Form:  ETA  750,  Parts  A  and  B. 
Total  Respondents: 
Permanent  Program:  100,000. 
,    H-2A  Program:  4,200. 
H-2B  Program:  5,000. 
Frequency  of  Response:  On  occasion. 
Total  Responses:  109,200. 
Average  Burden  Hours  Per  Response: 
Permanent  Program:  2.8. 
H-2 A  Program:!. 
H^2B  Program:  r.4. 
Estimate  Total  Annual  Burden  Hours: 
291,200.     - 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  be  become  a  matter  of  public 
record. 
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Signed  at  Washington,  DC.  this  2nd  day  of 
July,  2003. 

Emily  Stover  DeRocco, 

Assistant  Secretary. 

[FR  Doc.  03-17325  Filed  7-&-03;  8:45  am] 

MUMG  COOC  4510-30-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-313  and  50-368] 

Entergy  Operations,  Inc.;  Notice  of 
Consideration  of  issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consl<leration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
is  considering  issuance  of  amendments 
to  Renewed  Facility  Operating  License 
(FOL)  No.  DPR-51  and  FOL  No.  NPF- 
6,  issued  to  Entergy  Operations,  Inc. (the 
licensee),  for  operation  of  Arkansas 
Nuclear  One  (ANO),  Units  1  and  2 
(ANO-1  and  ANO-2),  respectively, 
located  in  Pope  County,  Arkansas. 

The  proposed  amendments  would 
allow  the  licensee  to  use  the  spent  fuel 
crane  {L-3  crane)  to  lift  heavy  loads  in 
excess  of  100  tons.  Specifically  the 
licensee  is  requesting  approval  to  use 
the  upgraded  L-3  crane  for  loads  up  to 
a  total  of  130  tons.  This  application  was 
previously  noticed  and  published  in  the 
Federal  Register  on  March  7,  2003  (68 
FR  11157). 

The  amendment  application,  as 
supplemented,  was  submitted  on  an 
exigent  basis  based  on  the  following. 
The  licensee  has  worked  expeditiously 
to  revise  the  appropriate  design  basis 
and  to  confirm  the  crane's 
implementation  completeness.  The 
licensee  has  performed  available  load 
lifts  within  the  existing  design  basis  to 
the  extent  possible.  Additionally,  the 
licensee  will  be  seeking  an  alternate 
loading  pattern  for  the  ANO-2  spent 
fuel  pool  that  will  alleviate  interim 
space  limitations  due  to  degradation  of 
the  neutron  absorbing  boroflex  panels. 
Given  the  acceptability  of  the  alternate 
loading  pattern  amendment,  the  ANO- 
2  spent  fuel  pool  will  be  able  to  accept 
a  full  core  offload;  however,  the  spent 
fuel  pool  will  be  severely  restricted  for 
other  potentially  necessary  spent  fuel 
pool  movements  and  activities  {i.e.,  fuel 
examinations).  In  order  to  provide 
critical  space  in  the  ANO-2  spent  fuel 
pool,  the  licensee  will  need  to  perform 
fuel  transfers  using  the  new  Holtec 
casks  during  August  2003.  To 
accomplish  the  first  loading  of  the  new 
Holtec  cask,  preparation  for  cask 


component  heavy  load  movement 
requiring  the  use  of  the  L-3  crane  must 
start  the  week  of  July  28,  2003.  This 
schedule  will  support  demonstration  of 
cask  component  handling  capability  as 
required  by  10  CFR  part  72  prior  to 
loading  nuclear  fuel.  Therefore,  the 
licensee  requests  NRC  approval  by  July 
25,  2003,  in  order  to  make  final 
preparations  for  these  cask  loading 
activities. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92,  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

ANO  Response:  No. 

The  potential  load  carrying  capability  of 
the  new  L-3  crane  has  been  increased  from 
100  tons  to  130  tons.  The  transporting  of  a 
spent  fuel  cask  is  the  maximum  load  that  the 
crane  is  designed  to  handle.  The  process  for 
transporting  a  cask  is  essentially  unchanged 
frx)m  that  previously  performed.  Once  a  cask 
is  loaded  with  spent  fuel  it  is  lifted  from  the 
cask  loading  pit,  transported  to  the  hatch, 
and  lowered  to  the  railroad  bay.  This 
building  arrangement  is  such  that  the  cask  is 
never  carried  over  the  spent  fuel  pool.  The 
transport  height  of  the  cask  has  been 
increased  to  a  minimum  of  1.5  feet  based  on 
the  design  of  the  new  L-3  crane.  The  impact 
limiters  used  under  the  previous  cask 
transport  process  have  been  eliminated  since 
the  L--3  crane  is  now  single  failure  proof 
Because  the  crane  is  single  failure  proof,  a 
postulated  cask  drop  is  no  longer  a  credible 
event;  therefore,  no  adverse  effects  6n  plant 
operation  are  anticipated  to  occur  and  the 
structural  integrity  of  the  spent  fuel  cask  will 
not  be  impaired. 

If  a  portion  of  the  1^3  crane  lifting  devices 
malfunction  or  fail,  the  crane  system  is 
designed  such  that  the  load  will  move  a 
limited  distance  downward  prior  to  backup 
restraints  becoming  engaged.  The  increased 
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minimum  transport  height  (1.5  feet)  is 
ostablished  to  accommodate  this  design 
feature.  [A  single  malfunction  or  failure  of  a 
portion  of  the  crane  will  not  result  in  the 
load  being  dropped.  This  will  allow 
additional  restrictions  such  as  impact 
Umiters  to  be  removed.  The  radiological 
consequences  will  not  be  increased.]  The 
consequences  on  the  spent  fuel  contained  in 
the  cask  have  been  analyzed  under  an 
assumed  dropped  cask  event  and  has  been 
determined  to  be  within  design  basis  limits 
for  the  cask. 

♦  Therefore,  the  proposed  change  does  not 
itivolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 
'  2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

ANO  Response:  No. 
J  The  ANO  Safety  Analysis  Reports  (SARs) 
have  previously  analyzed  the  drop  of  a  cask 
up  to  100  tons.  The  cask  load  has  been 
increased  to  a  maximum  of  125  tons  under 
the  new  single  failure  proof  L-3  crane  design 
for  heavier  casks  being  employed  at  ANO. 
This  increased  load  could  provide  a  severe 
impact  on  safety-related  equipment  if  a  load 
drop  event  were  to  occur.  However,  to  ensure 
that  no  safety-related  equipment  is  impacted, 
the  construction  of  a  single  failure  proof 
crane  mitigates  the  potential  for  a  more 
severe  consequence,  since  a  load  drop  event 
is  not  considered  credible. 

I  Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
•  JANO  Response:  No. 

The  L-3  crane  has  been  upgraded  to 
comply  with  the  single  failure  proof 
requirements  of  NUREG-0554  (Single  Failure 
Proof  Cranes  for  Nuclear  Power  Plants)  and 
Revision  3  of  the  NRC  approved  Ederer 
Topical  Report  EDR-1  dated  October  8, 1982. 
To  comply  with  the  requirements  of  the 
topical  report  the  L-3  crane  was  updated  to 
provide  additional  load  carrying  capability 
and  additional  safety  features  were  provided 
to  prevent  a  cask  drop  event.  The  safety 
margins  provided  by  the  new  crane  design 
have  either  remained  the  same  or  have  been 
enhanced  to  ensure  adequate  margin  to 
prevent  failure  of  the  crane  or  any  lifting 
devices  associated  with  the  lifting  of  a  spent 
fuel  cask. 

^Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  .the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

TThe  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 


publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  vdll  not 
issue  amendments  imtil  the  expiration 
of  the  14-day  notice  period.  However, 
should  circimistances  change  during  the 
notice  period,  such  that  failure  to  act  in 
a  timely  way  would  result,  for  example, 
in  derating  or  shutdown  of  the  facility, 
the  Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infi«quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555-  ' 
0001.  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Docimients  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Dociunent  Room  (PDR).  located  at  One 
White  Flint  North.  Public  File  Area  Ol 
F21. 11555  RockviUe  Pike,  RockviUe, 
Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  July  23,  2003,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendments  to  the 
subject  FOLs  and  any  person  whose 
interest  may  be  affected  by  this 
proceeding  and  who  wishes  to 
participate  as  a  party  in  the  proceeding 
must  file  a  written  request  for  a  hearing 
and  a  petition  for  leave  to  intervene. 
Requests  for  a  hearing  £uid  a  petition  for 
leave  to  intervene  shall  be  filed  in 
accordance  with  the  Commission's 
"Rules  of  Practice  for  Domestic 
Licensing  Proceedings"  in  10  CFR  part 
2.  Interested  persons  should  consult  a 
current  copy  of  10  CFR  2.714,  which  is 
available  at  the  Commission's  PDR. 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland,  and  available  electronically 
on  the  Internet  at  the  NRC  Web  site 
h  tip  ://www.nrc.gov/reading-rm/doc- 
collections/cfr/.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 


by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensitig  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  writhout  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  inter\'ene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the    • 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
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proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendments  are  issued  before 
the  expiration  of  the  30-day  hearing 
period,  the  Commission  will  make  a 
final  determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  t^e  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  Ol  F21, 11555 
Rockville  Pike,  Rockville,  Maryland,  by 
the  above  date.  Because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMaUCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Nicholas  S.  Reynolds,  Esquire. 


Winston  and  Strawn,  1400  L  Street, 
NW.,  Washington,  DC  20005-3502, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  24,  2003,  as 
supplemented  by  letters  dated  March  25 
and  June  30,  2003,  which  are  available 
for  public  inspection  at  the  • 
Commission's  PDR,  located  at  One 
White  Flint  North,  Public  File  Area  Ol 
F21,  11555  Rockville  Pike,  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site  http://www.nrc.gov/ 
reading-rm/ adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission 
Thomas  W.  Alexion. 
Project  Manager,  Section  1,  Project 
Directorate  IV,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc.  03-17335  Filed  7-8-03;  8:45  am] 

B!LUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-390,  License  No.  NPF-50] 

Tennessee  Valley  Authority;  Receipt  of 
Request  for  Action 

Notice  is  hereby  given  that  by  petition 
dated  May  30,  2003,  Mr.  David 
Lochbaum  (petitioner),  on  behalf  of  the 
Union  of  Concerned  Scientists  (UCS), 
has  requested  that  the  NRC  take  action 
with  regard  to  the  Watts  Bar  Nuclear 
Plant.  The  petitioner  requested  that 
Tennessee  Valley  Authority  (TVA)  be 
required  to  provide  specific  information 
relating  to  possible  corrosion  of  the 
reactor  coolant  pressure  boimdary  at  the 
Watts  Bar  Nuclear  Plant  due  to  defects 
in  the  stainless  steel  cladding  applied  to 


the  interior  surface  of  the  carbon  steel 
reactor  pressure  vessel  to  provide 
corrosion  resistance  against  the  borated 
water  used  as  reactor  coolant.  The 
petitioner  also  requested  that  the  NRC 
(a)  provide  UCS  with  copies  of  aU 
correspondence  sent  to  TVA  regarding 
this  petition  and  the  subject  cladding 
defects  at  Watts  Bar,  (b)  provide  UCS 
with  advance  notice  of  all  public 
meetings  conducted  by  the  agency  with 
TVA  regarding  this  petition  and  the 
subject  cladding  defects,  (c)  provide 
UCS  with  an  opportimity  to  participate 
in  all  relevant  phone  calls  between  NRC 
staff  and  TVA  regarding  this  petition 
and  the  subject  cladding  defects  at 
Watts  Bar,  and  (d)  provide  UCS  with 
copies  of  all  correspondence  sent  to 
Members  of  Congress  and/or  industry 
organizations  (e.g.,  the  Nuclear  Energy 
Institute,  the  Electric  Power  Research 
Institute,  the  Institute  for  Nuclear  Power 
Operations,  etc.). 

As  the  basis  for  this  request,  the 
petitioner  states  that  in  its  original 
Safety  Evaluation  Report  issued  in  1982, 
the  NRC  accepted  the  defects  in  the 
stainless  steel  cladding  on  the  cold  leg 
nozzles  of  the  Watts  Bar  reactor  pressure 
vessel.  In  contrast,  the  petitioner  states 
that  when  defects  were  discovered  in 
the  stainless  steel  cladding  of  safety 
injection  accumulator  tank,  in  1993,  it 
was  not  deemed  permissible  to  leave 
them  "as-is."  Fiulhermore,  the 
petitioner  noted  that  the  NRC  issued 
two  bulletins:  BuUetin  2001-01, 
"Circumferential  Cracking  of  Reactor 
Pressure  Head  Penetration  Nozzles," 
dated  August  3,  2001,  requiring  all 
pressurized-water  reactor  (PWR) 
licensees  to  supply  information  on  the 
control  rod  drive  mechanism  nozzles; 
and  Bulletin  2002-02,  "Reactor  Pressiu-e 
Vessel  Head  and  Vessel  Head 
Penetration  Nozzles  Inspection 
Programs,"  dated  August  9,  2002, 
requiring  all  PWR  licensees  to 
imdertake  inspections  of  reactor  coolant 
pressure  boundary  components  and 
provide  information  to  NRC. 

The  request  is  being  handled  in 
accordance  with  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  §  2.206  of 
the  Commission's  regulations.  The 
request  has  been  referred  to  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation.  As  provided  by  10  CFR 
2.206,  appropriate  action  will  be  taken 
on  this  petition  within  a  reasonable 
time.  The  petitioner  did  not  request  any 
inunediate  action  at  Watts  Bar  Nuclear 
Plant.  A  copy  of  the  petition  is  available 
for  inspection  at  the  Commission's 
Public  Document  Room  (PDR).  located      • 
at  One  White  Flint  North.  Public  File    ' 
Area  Ol  F21. 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 


available  records  will  be  accessible  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  PDR 
reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
tojjdr@mr.gov. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of|uly2003.      ^ 

For  the  Nuclear  Regulatory  Commission. 
Samuel ).  Collins, 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-17334  Filed  7-&-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-16] 

Notice  of  Issuance  of  Amendment  to 
Materials  Ucense  SNM-2507,  Virginia 
Electric  and  Power  Co.,  North  Anna 
Independent  Spent  Fuel  Storage 
installation 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  issued  Amendment  2  to  Materials 
License  SNM-2507  held  by  Virginia 
Electric  and  Power  Company 
(Dominion)  for  the  receipt,  possession, 
transfer,  and  storage  of  spent  fuel  at  the 
North  Anna  Independent  Spent  Fuel 
Storage  Installation  (ISFSI),  located  in 
Louisa  County,  Virginia.  The 
amendment  is  effective  as  of  the  date  of 
issuance. 

By  application  dated  May  28,  2002,  as 
supplemented  on  January  23,  April  4, 
and  May  21,  2003,  Dominion  requested 
to  amend  its  ISFSI  license  to  permit  the 
storage  of  higher  initial  enrichment  and 
bumup  fuels  in  the  TN-32  dry  storage 
cask  used  at  North  Anna.  This 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

In  accordance  with  10  CFR 
72.46(b)(2),  a  determination  has  been 
made  that  the  amendment  does  not 
present  a  genuine  issue  as  to  whether 
public  headth  and  safety  will  be 
significantly  affected.  Therefore,  the 


publication  of  a  notice  of  proposed 
action  and  an  opportunity  for  hearing  or 
a  notice  of  hearing  is  not  warranted. 
Notice  is  hereby  given  of  the  right  of 
interested  persons  to  request  a  hearing 
on  whether  the  action  should  be 
rescinded  or  modified. 

Also  in  connection  with  this  action, 
the  Commission  prepared  an 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI).  The  EA  and  FONSI  were 
published  in  the  Federal  Register  on 
June  11,  2003  (68  FR  35013). 

The  NRC  maintains  an  Agencywide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  docimients  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS,  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  Reference  staff  at  1- 
800-397-4209,  301-415-4737,  or  by  e- 
mail  to  pdr®nTc.gov. 

Dated  at  Rockville,  Maryland,  this  30  day 
of  June,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Mary  |ane  Ross4.ee, 

Senior  Project  Manager.  Licensing  Section, 
Spent  Fuel  Project  Office,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
[FR  Doc.  03-17333  Filed  7-8-03;  8:45  am] 

BIUJNG  COOE  75M>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

DATE:  Weeks  of  July  7, 14,  21,  28. 

August  4, 11,  2003. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDEREO:  Week  of 
July  7.  2203 

"There  are  no  meetings  scheduled  for 
the  Week  of  July  7,  2003. 

Week  of  July  14,  2003— Tentative 

Thursday,  July  17,  2003 

12:30  p.m. — Discussion  of  Management 
Issues  (Closed-Ex.  2). 

Week  of  July  21,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  21,  2003. 

Week  of  July  28.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  28,  2003. 


Week  of  August  4.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  4,  2003. 

Week  of  August  11.  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  11,  2003. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292:  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 


Additional  Information 

By  a  vote  of  3-0  on  July  2,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §9. 107(a)  of  the 
Commission's  rules  that  "Discussion  of. 
Management  Issues  (Closed-Ex.  2)"  be 
held  on  July  2,  and  on  less  than  one 
week"s  notice  to  the  public. 

By  a  vote  of  3-0  on  July  2,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
Coimecticut  Yankee  Atomic  Power  Co. 
(Haddam  Neck  Plant  License 
Termination  Plan);  Intervenor's  petition 
to  consider  dose  standard  with  respect 
to  children"  be  held  on  July  2,  and  on 
less  than  one  week's  notice  to  the 
public. 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule. htrrd. 

This  notice  is  distributed  by  mail  to 
several  huindred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Conunission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@rtrc.gov. 

Dated:  July  3,  2003. 
R.  Michelle  Schroll, 

Acting  Technical  Coordinator,  Office  of  the 

Secretary. 

IFR  Doc.  03-17458  Filed  7-7-03;  10:46  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Exemption 
From  the  Bond/Escrow  Requirement 
Relating  to  the  Sale  of  Assets  by  an 
Employer  Who  Contributes  to  a 
Multiemployer  Plan;  Baseball  Expos, 
LP. 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  pendency  of  request. 

SUMMARY:  This  notice  advises  interested 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  fi-om  the  Baseball  Expos,  L.P.. 
for  an  exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended,  with 
respect  to  the  Major  League  Baseball 
Players  Benefit  Plan.  Section  4204(a)(1) 
provides  that  the  sale  of  assets  by  an 
employer  that  contributes  to  a 
multiemployer  pension  plan  will  not 
constitute  a  complete  or  partial 
withdrawal  from  the  plan  if  certain 
conditions  are  met.  One  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
five-plan-year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  exemptions  from 
this  requirement.  Before  granting  an 
exemption  the  PBGC  is  required  to  give 
interested  persons  an  opportunity  to 
comment  on  the  exemption  request.  The 
purpose  of  this  notice  is  to  advise 
interested  persons  of  the  exemption 
request  and  solicit  their  views  on  it. 
DATES:  Comments  must  be  submitted  on 
or  before  August  25,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 
the  same  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  The  PBGC  will 
make  the  comments  received  available 
on  its  Web  site,  http://www.pbgc.gov. 
Copies  of  the  comments  and  the  non- 
confidential portions  of  the  request  may 
be  obtained  by  writing  the  PBGC's 
Communications  and  Public  Affairs 
Department  (CPAD)  at  Suite  240  at  the 
above  address  or  by  visiting  or  calling 
CPAD  during  normal  business  hours 
(202-325-4040). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  E.  Wolf,  Office  of  the  General 
Counsel,  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW., 
Washington,  DC  20005-4026;  202-326- 
4020.  (For  TTY/TDD  users,  call  the 
Federal  Relay  Service  toll-free  at  1-800- 


877-8339  and  ask  to  be  connected  to 

202-326-^020). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  /Vmendments  Act  of  1980, 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  enumerated  in  section 
4204(a)(l)(A)-(C),  are  that— 

(A)  The  purchaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  operations  for  substantially  the  same 
number  of  contributions  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amount  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  purchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
beginning  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  liable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 
to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes  by  operation  of  law  die 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  yeeirs. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Corporation  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 


normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong.,  2nd  Sess., 
S.1076,  The  Multiemployer  Pension 
Plan  Amendments  Act  of  1980: 
Summary  and  Analysis  of 
Considerations  16  (Comm.  Print,  April 
1980);  128  Cong.  Rec.  S10117  (July  29, 
1980).  The  granting  of  an  exemption  or 
variance  from  the  bond/escrow 
requirement  does  not  constitute  a 
finding  by  the  PBGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1). 
Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
4204),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  under 
any  of  the  tests  established  in  the 
regulation  (sections  4204.12  &  4204.13) 
is  to  be  made  to  the  plan  in  question. 
The  PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assert  diat  the 
financial  information  necessary  to  show 
'satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C.  §  552(b)(4)  (Freedom  of 
Information  Act). 

Under  section  4204.22  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  or  exemption  if  it 
determines  that  approval  of  the  request 
is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financisd-loss  to  the  plan. 

Section  4204(c)  of  ERISA  and  section 
4204.22(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and 
to  provide  interested  parties  with  an 
opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  Request  i 

The  PBGC  has  received  a  request  fit)m 
the  Baseball  Expos,  L.P.  (the  "Buyer") 
for  an  exemption  frxjm  the  bond/escrow 
requirement  of  section  4204(a)(1)(B) 
with  respect  to  its  purchase  of  the 
Montreal  Expos  Baseball  Team  imm  the 
Florida  Marlins,  L.P.(fka  Montreal 
Expos,  L.P.)  (the  "Seller")  on  February 
15,  2002.  In  the  request,  the  Buyer 
represents  among  other  things  that: 

1.  The  Seller  was  obligated  to 
contribute  to  the  Major  League  Baseball 
Players  Benefit  Plan  (the  "Plan")  for 
certain  employees  of  the  sold 
operations. 

2.  The  Buyer  has  agreed  to  assume  the 
obligation  to  contribute  to  the  Plan  for 
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substantially  the  same  number  of 
contribution  base  luiits  as  the  seller. 

3.  The  Seller  has  agreed  to  be 
secondarily  liable  for  any  withdrawal 
liability  it  would  have  had  with  respect 
to  the  sold  operations  (if  not  for  section 
4204)  should  the  Buyer  withdraw  from 
the  Fund  within  the  five  plan  years 
following  the  sale  and  fail  to  pay  its 
withdrawal  liability. 

4.  The  estimated  amount  of  the 
unfunded  vested  benefits  allocated  to 
the  seller  with  respect  to  the  operations 
subject  to  the  sale  could  be  as  high  as 
$11,200,000. 

5.  The  amount  of  the  bond/escrow 
established  imder  section  4204(a)(1)(B) 

'  is  $1,254,904. 

6.  The  major  league  clubs  have 
established  the  Major  League  Central 
Fund  (the  "Central  Fund")  pursuant  to 
the  Major  league  Constitution.  Under 
this  agreement,  contributions  to  the  plan 
for  all  participating  employers  are  paid 
by  the  Office  of  the  Commissioner  of 
Baseball  from  the  Central  Fimd  on 
behalf  of  each  participating  employer  in 
satisfaction  of  the  employer's  pension 
liability  under  the  Plan's  funding 
agreement.  The  monies  in  the  Central 
Fimd  are  derived  directly  fitjm  (i)  gate 
receipts  from  All-Star  games;  (ii)  radio 
and  television  revenue  from  World 
Series,  League  Championship  Series, 
Division  Series,  All-Star  Games,  and  (iii) 
certain  other  radio  and  television 
revenue,  including  revenues  foreign 
broadcasts  from  regular,  spring  training 
and  exhibition  games. 

7.  In  support  of  the  waiver  request, 
the  requester  asserts  that: 

"The  Plan  is  funded  directly  from 
Revenues  which  are  paid  from  the 
Central  Fund  directly  to  the  Plan 
without  passing  through  the  hands  of 
any  of  the  clubs.  Therefore,  the  Plan 
enjoys  a  substantial  degree  of  security 
with  respect  to  contributions  on  behalf 
of  the  clubs.  A  change  in  ownership  of 
a  club  does  not  affect  the  obligation  of 
the  Central  Fund  to  fund  the  Plan  out 
of  the  Revenue.  As  such,  approval  of 
this  exemption  request  would  not 
significantly  increase  the  risk  of 
financial  loss  to  the  Plan." 

8.  Ehiring  the  2000  Plan  year, 
approximately  $29.3  million  was  paid 
into  the  Plan  on  behalf  of  all  major 
league  clubs. 

9.  A  complete  copy  of  the  request  was 
sent  to  the  Plan  and  to  the  Major  League 
Baseball  Players  Association  by  certified 
mail,  return  receipt  requested. 

Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
pending  exemption  request  to  the  above 
address.  All  comments  wUl  be  made  a 


part  of  the  record.  The  PBGC  will  make 
the  comments  received  available  on  its 
Web  site,  http://www.pbgc.gov.  Copies 
of  the  comments  and  the  non- 
confidential portions  of  the  request  may 
be  obtained  by  writing  the  PBGC's 
Communications  and  Public  Affairs 
Department  (CPAD)  at  Suite  240  at  the 
above  address  or  by  visiting  or  calling 
CPAD  during  normal  business  hoius 
(202-325-4040). 

Issued  at  Washington,  DC.  on  this  2nd  day 
of  July,  2003. 

Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-17349  Filed  7-8-03;  8:45  am] 

BILLMG  CODE  770«-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Pendency  of  Request  for  Exemption 
From  the  Bond/Escrow  Requirement 
Relating  to  the  Sale  of  Assets  lay  an 
Employer  Who  Contributes  to  a 
Multiemployer  Plan;  Florida  Marlins, 
LP. 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  pendency  of  request. 

SUMMARY:  This  notice  advises  inter3sted 
persons  that  the  Pension  Benefit 
Guaranty  Corporation  has  received  a 
request  from  the  Florida  Marlins.  L.P.. 
for  an  exemption  from  the  bond/escrow 
requirement  of  section  4204(a)(1)(B)  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  as  amended,  with 
respect  to  the  Major  League  Baseball 
Players  Benefit  Plan.  Section  4204(a)(1) 
provides  that  the  sale  of  assets  by  an 
employer  that  contributes  to  a 
multiemployer  pension  plan  will  not 
constitute  a  complete  or  partial 
withdrawal  frtDm  the  plan  if  certain 
conditions  are  met.  C^e  of  these 
conditions  is  that  the  purchaser  post  a 
bond  or  deposit  money  in  escrow  for  the 
five-plan-year  period  beginning  after  the 
sale.  The  PBGC  is  authorized  to  grant 
individual  and  class  exemptions  from 
this  requirement.  Before  granting  an 
exemption  the  PBGC  is  required  to  give 
interested  persons  an  opportimity  to 
comment  on  the  exemption  request.  The 
purpose  of  this  notice  is  to  advise 
interested  persons  of  the  exemption 
request  and  solicit  thefr  views  on  it. 
DATES:  Comments  must  be  submitted  on 
or  before  August  25,  2003. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005-4026,  or  delivered  to  Suite  340  at 


the  same  address.  Comments  also  may 
be  sent  by  Internet  e-mail  to 
reg.comments@pbgc.gov.  The  PBGC  will 
make  the  comments  received  available 
on  its  Web  site,  http://www.pbgc.gov. 
Copies  of  the  comments  and  the  non- 
confidential portions  of  the  request  may 
be  obtained  by  writing  the  PBGC's 
Commimications  and  Public  Affairs 
Department  (CPAD)  at  Suite  240  at  the 
above  address  or  by  visiting  or  calling 
CPAD  during  normal  business  hours 
(202-325-4040). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jason  E.  Wolf.  Office  of  the  General 
Coimsel.  Pension  Benefit  Guaranty 
Corporation,  1200  K  Street,  NW., 
Washington.  DC  20005-4026;  202-326- 
4020.  (For  TTY/TDD  users,  call  the 
Federal  Relay  Service  toll-free  at  l-«0O- 
877-8339  and  ask  to  be  connected  to 
202-326-4020). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  4204  of  the  Employee 
Retirement  Income  Seciuity  Act  of  1974, 
as  amended  by  the  Multiemployer 
Pension  Plan  Amendments  Act  of  1980, 
("ERISA"  or  "the  Act"),  provides  that  a 
bona  fide  arm's-length  sale  of  assets  of 
a  contributing  employer  to  an  unrelated 
party  will  not  be  considered  a 
withdrawal  if  three  conditions  are  met. 
These  conditions,  eniunerated  in  section 
4204(a)(l)(A)-(C).  are  that— 

(A)  The  piu-chaser  has  an  obligation  to 
contribute  to  the  plan  with  respect  to 
the  oi>erations  for  substantially  the  same 
number  of  contribution  base  units  for 
which  the  seller  was  obligated  to 
contribute; 

(B)  The  purchaser  obtains  a  bond  or 
places  an  amount  in  escrow,  for  a  period 
of  five  plan  years  after  the  sale,  in  an 
amoimt  equal  to  the  greater  of  the 
seller's  average  required  annual 
contribution  to  the  plan  for  the  three 
plan  years  preceding  the  year  in  which 
the  sale  occurred  or  the  seller's  required 
annual  contribution  for  the  plan  year 
preceding  the  year  in  which  the  sale 
occurred  (the  amount  of  the  bond  or 
escrow  is  doubled  if  the  plan  is  in 
reorganization  in  the  year  in  which  the 
sale  occurred);  and 

(C)  The  contract  of  sale  provides  that 
if  the  piuchaser  withdraws  from  the 
plan  within  the  first  five  plan  years 
begiiming  after  the  sale  and  fails  to  pay 
any  of  its  liability  to  the  plan,  the  seller 
shall  be  secondarily  hable  for  the 
liability  it  (the  seller)  would  have  had 
but  for  section  4204. 

The  bond  or  escrow  described  above 
would  be  paid  to  the  plan  if  the 
purchaser  withdraws  from  the  plan  or 
fails  to  make  any  required  contributions 


41036 


to  the  plan  within  the  first  five  plan 
years  beginning  after  the  sale. 

Additionally,  section  4204(b)(1) 
provides  that  if  a  sale  of  assets  is 
covered  by  section  4204,  the  purchaser 
assumes<^by  operation  of  law  the 
contribution  record  of  the  seller  for  the 
plan  year  in  which  the  sale  occurred 
and  the  preceding  four  plan  years. 

Section  4204(c)  of  ERISA  authorizes 
the  Pension  Benefit  Guaranty 
Con)oration  ("PBGC")  to  grant 
individual  or  class  variances  or 
exemptions  from  the  purchaser's  bond/ 
escrow  requirement  of  section 
4204(a)(1)(B)  when  warranted.  The 
legislative  history  of  section  4204 
indicates  a  Congressional  intent  that  the 
sales  rules  be  administered  in  a  manner 
that  assures  protection  of  the  plan  with 
the  least  practicable  intrusion  into 
normal  business  transactions.  Senate 
Committee  on  Labor  and  Human 
Resources,  96th  Cong.,  2nd  Sess., 
S.1076,  The  Multiemployer  Pension 
Plan  Amendments  Act  of  1980: 
Summary  and  Analysis  of 
Considerations  16  (Comm.  Print,  April 
1980):  128  Cong.  Rec.  S10117  (July  29, 
1980).  The  granting  of  an  exemption  or 
variance  from  the  bond/escrow 
requirement  does  not  constitute  a 
finding  by  the  PBGC  that  a  particular 
transaction  satisfies  the  other 
requirements  of  section  4204(a)(1). 
Under  the  PBGC's  regulation  on 
variances  for  sales  of  assets  (29  CFR  part 
4204),  a  request  for  a  variance  or  waiver 
of  the  bond/escrow  requirement  imder 
any  of  the  tests  established  in  the 
regulation  (sections  4204.12  &  4204.13) 
is  to  be  made  to  the  plan  in  question. 
The  PBGC  will  consider  waiver  requests 
only  when  the  request  is  not  based  on 
satisfaction  of  one  of  the  four  regulatory 
tests  or  when  the  parties  assert  that  the 
financial  information  necessary  to  show 
satisfaction  of  one  of  the  regulatory  tests 
is  privileged  or  confidential  financial 
information  within  the  meaning  of  5 
U.S.C.  552(b)(4)  (Freedom  of 
Information  Act). 

Under  section  4204.22  of  the 
regulation,  the  PBGC  shall  approve  a 
request  for  a  variance  or  exemption  if  it 
determines  that  approval  of  the  request 
is  warranted,  in  that  it — 

(1)  Would  more  effectively  or 
equitably  carry  out  the  purposes  of  Title 
IV  of  the  Act;  and 

(2)  Would  not  significantly  increase 
the  risk  of  financial  loss  to  the  plan. 

Section  4204(c)  of  ERISA  and  section 
4204.22(b)  of  the  regulation  require  the 
PBGC  to  publish  a  notice  of  the 
pendency  of  a  request  for  a  variance  or 
exemption  in  the  Federal  Register,  and  * 
to  provide  interested  parties  with  an 
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opportunity  to  comment  on  the 
proposed  variance  or  exemption. 

The  Request 

The  PBGC  has  received  a  request  fit)m 
the  Florida  Marlins,  L.P.  (formerly 
known  as  Montreal  Expos,  L.P.)  (the 
"Buyer")  for  an  exemption  from  the 
bond/escrow  requirement  of  section 
4204(a)(1)(B)  with  respect  to  its 
purchase  of  the  Florida  Marlins  Baseball 
Team  bom  the  F.M.B.C.  n,  L.L.C.  (the 
"Seller")  on  February  15,  2002.  In  the 
request,  the  Buyer  represents  among 
other  things  that: 

1.  The  Seller  was  obligated  to 
contribute  to  the  Major  League  Baseball 
Players  Benefit  Benefit  Plan  (the  "Plan") 
for  certain  employees  of  the  sold 
operations. 

2.  The  Buyer  has  ageed  to  assume  the 
obligation  to  contribute  to  the  Plan  for 
substantially  the  same  number  of 
contribution  base  units  as  the  seller. 

3.  The  Seller  has  agreed  to  be 
secondarily  liable  for  any  withdrawal 
liability  it  would  have  had  with  respect 
to  the  sold  operations  (if  not  for  section 
4204)  should  the  Buyer  withdraw  from 
the  Fund  within  the  five  plan  years 
following  the  sale  and  fail  to  pay  its 
withdrawal  liability. 

4.  The  estimated  amount  of  the 
unfunded  vested  benefits  allocated  to 
the  seller  with  respect  to  the  operations 
subject  to  the  sale  could  be  as  high  as 
$11,200,000. 

5.  The  amoimt  of  the  bond/escrow 
established  under  section  4204(a)(1)(B) 
is  $1,254,904. 

6.  The  major  league  clubs  have 
established  the  Major  League  Central 
Fund  (the  "Central  Fund")  pursuant  to 
the  Major  League  Constitution.  Under 
this  agreement,  contributions  to  the  plan 
for  all  participating  employers  are  paid 
by  the  Office  of  the  Commissioner  of 
Baseball  from  the  Central  Fimd  on 
behalf  pf  each  participating  employer  in 
satisfaction  of  the  employer's  pension 
liability  under  the  Plan's  funding 
agreement.  The  monies  in  the  Central 
Fund  are  derived  directly  from  (i)  gate 
receipts  from  All-Star  games;  (ii)  radio 
and  television  revenue  from  World 
Series,  League  Championship  Series, 
Division  Series,  All-Star  Games,  and  (iii) 
certain  other  radio  and  television 
revenue,  including  revenues  foreign 
broadcasts  horn  regular,  spring  training 
and  exhibition  games. 

7.  In  support  of  the  waiver  request, 
the  requester  asserts  that: 

"The  Plan  is  funded  directly  from 
Revenues  which  are  paid  from  the 
Central  Fxmd  directly  to  the  Plan 
without  passing  through  the  bauds  of 
any  of  the  clubs.  Therefore,  the  Plan 
enjoys  a  substantial  degree  of  security 


with  respect  to  contributions  on  behalf 
of  the  clubs.  A  change  in  ownership  of 
a  club  does  not  affect  the  obligation  of 
the  Central  Fund  to  fund  the  Plan  out 
of  the  Revenue.  As  such,  approval  of 
this  exemption  request  would  not 
significantly  increase  the  risk  of 
financial  loss  to  the  Plan." 

8.  During  the  2000  Plan  year, 
approximately  $29.3  million  was  paid 
into  the  Plan  on  behalf  of  all  major 
league  clubs. 

9.  A  complete  copy  of  the  request  was 
sent  to  the  Plan  and  to  the  Major  League 
Baseball  Players  Association  by  certified 
mail,  return  receipt  requested. 

Comments 

All  interested  persons  are  invited  to 
submit  written  comments  on  the 
pending  exemption  request  to  the  above 
address.  All  comments  will  be  made  a 
part  of  the  record.  The  PBGC  will  make 
the  comments  received  available  on  its 
Web  site,  http://www.pbgc.gov.  Copies 
of  the  comments  and  the  non- 
confidential portions  of  the  request  may 
be  obtained  by  writing  the  PBGC's 
Communications  and  Public  Affairs 
Department  (CPAD)  at  Suite  240  at  the 
above  address  or  by  visiting  or  calling 
CPAD  during  normal  business  hours 
(202-325-4040). 

Issued  at  Washington,  DC,  on  this  2nd  day 
of)uly.  2003. 

Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 

Corporation. 

(FR  Doc.  03-17350  Filed  7-&-03;  8:45  am] 

BILUNG  CODE  7708-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  SF  3104  and  SF 
3104B 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22,  1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (OPM)  will 
submit  to  the  Office  of  Management  and 
Budget  (0MB)  a  request  for  review  of  a 
revised  information  collection.  SF  3104, 
Application  for  Death  Benefits/Federal 
Employees  Retirement  System  (FERS), 
is  used  by  persons  appljring  for  death 
benefits  which  may  be  payable  under 
FERS  because  of  the  death  of  an 
employee,  former  employee,  or  retiree 
who  was  covered  by  FERS  at  the  time 


Federal  Register /Vol.  68.  No.  131 /Wednesday.  July  9.  2003 /Notices 


41027 


df  his/her  death  or  separation  from 
Federal  Service.  SF  3104B, 
Documentation  and  Elections  in 
Support  of  Application  for  Death 
Benefits  when  Deceased  was  an 
Employee -at  the  Time  of  Death,  is  used 
by  applicants  for  death  benefits  under  * 
FERS  if  the  deceased  was  a  Federal 
employee  at  the  time  of  death. 
Comments  are  particularly  invited  on: 

•  Whether  this  information  is 
necessary  for  the  proper  performance  of 
functions  of  OPM,  and  whether  it  will 
have  practical  utility; 

•  Whether  our  estimate  of  the  public 
burden  of  this  collection  of  information 
is  acciu^te,  and  based  on  valid 
assumptions  and  methodology;  and 

•  Ways  in  which  we  can  minimize 
the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

It  is  estimated  that  approximately 
4.873  SF  3104s  will  be  processed 
annually.  This  form  requires 
approximately  60  minutes  to  complete. 
An  annual  burden  of  4,873  hoiu-s  is 
estimated.  Approximately  3,188  SF 
3104Bs  are  expected  to  be  processed 
annually.  It  is  estimated  that  the  form 
requires  approximately  60  minutes  to 
complete.  An  annual  burden  of  3,188 
hoiu-s  is  estimated.  The  total  annual 
burden  is  8,061. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  60  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  Send  or  deliver  comments 
to  Ronald  W.  Melton,  Chief,  Operations 
Support  Group,  Center  for  Retirement 
and  Insurance  Services,  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Room  3425,  Washington,  DC 
20415-3660. 

For  information  regarding 
administrative  coordination  contact: 
Cyrus  S.  Benson,  Team  Leader, 
Publications  Team,  RIS  Support 
Services,  (202)  606-0623. 


Long  Butterfly 
Long  Butterfly  . 


t^t— Configuration  I . 


Office  of  Personnel  Management. 
Kay  Coles  James,  ^ 

Director. 
[PR  Doc.  03-17382  Filed  7-8-03;  8:45  am) 

BIUJNG  CODE  6325-60-P 


Subject:    Margin  Requirements  for 
Certain  Complex  Spreads 

Exchange:    James  Adams  (312)  786- 
7718 

Contacts:    Richard  Lewandowski'(312) 
786-7183 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48115;  Hie  No.  SR-CBOE- 
2003-24] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange, 
Incoiporated  to  Interpret  Rules 
Relating  to  Margin  Requirements  for 
Certain  Complex  Options  Spreads  on  a 
Pilot  Basis 

July  1,  2003. 

Pvu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereimder,2 
notice  is  hereby  given  that  on  June  8, 
2003,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commiss'.on")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  June  26, 
2003,  the  CBOE  filed  Amendment  No.  1 
to  the  proposed  rule  change.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Seif-R^ulatory  Organization's 
Statement  of  the  Terms  of  Sul>stance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  issue  a 
Regulatory  Circular  to  its  membership 
setting  forth  a  clarifying  interpretation 
to  CBOE  Rule  12.3,  Margin 
Requirements,  relating  to  margin 
requirements  for  certain  complex  option 
spreads.  Below  is  the  text  of  the 
proposed  Regulatory  Circular.  Additions 
are  itiolicized.  ' 

***** 

To:    Member  Organizations 

From:    Division  of  Regulatory  Services 

Date:    ,  2003 


KEY  POINTS 

•  Certain  complex  option  spreads 
(specified  below)  are  the  equivalent  of 
combining  hvo  or  more  spreads  that  are 
currently  recognized  in  the  margin  rules 
of  the  Chicago  Board  Options  Exchange 
(the  "Exchange"  or  "CBOE"). 

•  Because  these  complex  spreads  can 
be  shown  to  equate  to  aggregations  of 
two  or  more  currently  recognized 
spreads,  current  margin  rules  are 
deemed  to  provide  a  margin 
requirement  for  each  complex  spread  in 
that  the  rules  provide  a  margin 
requirement  for  each  spread  in  the 
equivalent  aggregation. 

•  Member  organizations  may  require 
margin  for  these  complex  spreads  of  not 
less  than  the  sum  of  the  margin  required 
on  each  spread  in  the  equivalent 
aggregation. 

•  The  margin  requirements  set  forth 
in  this  Regulatory  Circular  will  be  in 
effect  as  a  pilot  until  (Insert  date  that  is 
one  (1)  year  from  the  date  of  approval 
of  the  Regulatory  Circular  by  tiie 
Commission). 

Discussion 

It  is  known  that  certain  complex 
spread  configurations  are  the  net  result 
of  combining  two  or  more  spread 
strategies  that  are  currently  recognized 
in  the  Exchange's  margin  rules.  Specific 
complex  spread  configurations  are 
listed  below,  along  with  the  currently 
recognized  spreads  to  which  they  can  be 
traced.  The  expiration  months,  exercise 
prices,  interval  between  exercise  prices, 
and  option  premiums  used  in  each 
configuration  are  for  illustration  only. 
However,  as  illustrated,  the  expiration 
months  and  sequence  of  the  exercise 
prices  must  fit  the  same  pattern,  and  the 
intervals  between  the  exercise  prices 
must  be  equal.  Note  that  netting  of 
contracts  in  option  series  common  to 
each  of  the  currently  recognized  spreads 
in  an  aggregation  reduces  it  to  the 
complex  spread. 


Feb  45 
&  .5 


Feb  50 

@  1 


Feb  55 
02 


Feb  45 
#  16.5 


Feb  50 

e  12 


Feb  55 
98 


-1 


Feb  60 
@6 


-1 


Feb  65 
95 


Apr60 
97 


» 15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


^  Amendment  No.  1  provides  that  the  Regulatory 
Ciictilar  will  be  in  effect  as  a  one-year  pilot  from 
the  date  of  approval  of  the  proposed  rule  change. 
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Long  Butterfly 
Short  Box 


I^t— Configuration  II . 


Long  Butterfly 
Long  Butterfly 
Short  Box  ^ 


Net— Configuration  III . 


Long  Time  Spread 
Lor^  Butterfly 


Net—Conriguration  IV 


Long  Time  Spread 

Long  Butterfly 

Long  Butterfly 


Net— Configuration  V 


Long  Time  Spread 

Long  Butterfly 

Short  Box 


Net— Configuration  VI 


Long  Time  Spread 

Long  Butterfly 

Long  Butterfly 

Short  Box 


Net— Configuration  VII 


Feb  45 

9  .5 


Feb  50 
9  1 


Feb  55 
92 


-1 


-1 


-1 


-1 


Feb  45 
9  16.5 


Feb  50 
©  12 


-1 


-1 


-1 


1 
-1 


-1 


1 
-1 


Feb  55 
98 


Feb  60 
96 


-2 

1 


-1 

-2 
1 
1 


-2 


-2 


-2 

1 


-1 


-2 

1 


-1 


Feb  65 
95 


1 
-2 


-1 

-1 
1 


-1 
1 


-1 
1 


Apr60 
97 


As  illustrated  above,  the  complex  Configuration  IV.  which  must  comprise 

spread  configurations  equate  to  three  option  series, 

aggregations  of  currently  recognized  c          ■      .l                        .     . 

spreads.  Therefore,  for  complex  spreads  ^"'"'"'"S  the  margin  required  on  each 

fitting  the  above  configurations,  whether  ''""^^'Y  ^cognized  spread  in  each  of 

established  outright  or  through  netting  ^®  applicable  aggregations  renders  a 

member  firms  must  require  initial  and  '^o^n  requirement  for  the  subiect 

maintenance  margin  of  not  less  than  the  ^°^P^^x  spread  configurations  as 

sum  of  the  margin  required  on  each  of  follows: 

the  currently  recognized  spreads  in  the       : 

applicable  aggregation  subject  to  the  Configuration 
following  limitations: 

•  the  complex  spread  must  be  carried       

in  a  margin  account, 

•  European  style  options  are  not  

permitted  for  the  configurations 
involving  time  spreads  (IV  through  VU), 

•  the  intervals  between  exercise  /// 
prices  must  be  equal,  and 

•  each  complex  spread  must 
comprise  four  option  series,  except  for 


Margin  Requirement 


Pay  for  the  net  debit  in 
full. 

Exercise  price  interval 
(aggregate),  net 
credit  may  be  ap- 
plied. 

Exercise  price  interval 
(aggregate),  net 
credit  may  be  ap- 
plied. 


Long  Buttertty  *1 

Long  Butterfly  i02 

Short  Box  01 

Net— Configuration  HI 


PUTS 


Configuration 

Margin  Requirement 

IV 

Pay  for  the  net  debit  in 
full. 

Pay  for  the  net  debit  in 
full. 

Exercise  price  interval 
(aggregate),  net 
credit  may  be  ap- 
plied. 

Exercise  price  intenral 
(aggregate),  net 
credit  may  be 
applied. 

V 

W 

VII 

Using  Configuration  III  as  an 
example,  the  margin  requirement  and 
SMA  debit  or  margin  call  would  be  as 
follows: 


Feb  50 
91 


Feb  55 
92 


-1 


-1 


CALLS 


Feb  50 
912 


Feb  55 
98 


Feb  60 
96 


-1 


Feb  65 
95 
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i  4argin  Calculation:    $5.00  x  1  contract 
j  X  100  shares  =$500.00 
Afajp/j  Requirement:    $500.00 

SMA  Debit  or  Margin  Call: 
$500.00-  $200.00  =  $300.00 


Explanation:  The  initial  and 
maintenance  margin  requirement  is  the 
exercise  price  interval  (aggregate). 
Establishing  this  complex  spread  results 
in  a  net  credit  of  $200.00  that  may  be 
applied  to  the  margin  requirement. 


As  shown  in  the  table  below,  the  same 
margin  requirement,  and  SMA  debit  or 
margin  call,  would  result  by  taking  the 
sum  of  the  margin  required  on  each 
spread  in  the  equivalent  aggregation. 


Long  Butterfly 
Long  Butterfly 
Short  Box  01  . 


Total 


Net 
drorer 


$200  dr 
$100  dr 
$500cr 


$200  cr 


hAargin 
Req. 


0 

0 

$500 


500 


Deposit 


$200 

100 

0 


300 


The  margin  requirements  set  forth  in 
this  Regulatory  Circular  will  be  in  effect 
as  a  pilot  until  {insert  date  one  (1)  year 
from  the  date  of  approval  of  the 
Regulatory  Circular  by  the 
Commission}. 

i  Questions  regarding  margin 
i^uirements  should  be  directed  to 
fames  Adams  at  (312)  786-77t8  or 
Hichard  Lewandowski  at  (312)  786- 
7183. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Ckange 

In  its  filing  with  the  Commission,  the 
GBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Qiange 

li  Purpose 


'  The  Exchange  proposes  to  adopt  an 
interpretation  to  CBOE  Rule  12.3 — 
Margin  Requirements — to  clarify  that 
margin  requirements  for  certain 
complex  option  spreads  are  providedfor 
under  CBOE  Rule  12.3.  The  Exchange 
proposes  to  implement  this 
interpretation  through  a  Regulatory 
Circular  that  will  set  forth  ^e  margin 
requirements  for  such  complex  spreads. 
The  Exchange  believes  that  the  complex 
spreads  in  question  are  simply  another 
way  of  expressing  a  collection  of  two  or 
more  basic  option  spreads  (i.e.,  the 
butterfly  spread,  the  box  spread,  and  the 
time  spread)  already  covered  under  the 
margin  rules.  Therefore,  the  Exchange 
believes  that  the  complex  spread  margin 


requirements  are  reasonably  implied  by, 
and  are  a  logical  extension  of,  the 
cmrent  margin  rules.  The  proposed 
Regidatory  Circidar  is  intended  to  be  a 
temporary  measure  and  will  operate  as 
a  pilot  for  one  year  from  the  date  of 
approval  of  .the  Regidatory  Circular  by 
the  Commission. 

The  proposed  Regulatory  Circular 
identifies  seven  complex  spread 
configurations,  each  of  which  can  be 
shown  to  equate,  on  a  risk/reward  basis, 
to  a  package  of  two  or  more  basic  spread 
strategies  that  are  already  identified  and 
ascribed  a  margin  requirement  imder 
the  Exchange's  current  margin  rules. 
According  to  the  Exchange,  netting  the  . 
common  option  series  between  the  basic 
spreads  in  the  package  corresponding  to 
a  complex  spread  actually  results  in  the 
complex  spread.  Therefore,  the 
Exchange  believes  that  a  complex 
spread  can  be  viewed  as  the  smn  of  two 
or  more  basic  spreads.  The  Exchange 
believes  further  that  for  each  complex 
spread  configuration  identified  in  the 
proposed  Regulatory  Circular,  the  sum 
of  the  margin  required  on  the  basic 
spreads  in  an  equivalent  package  covers 
the  maximum  risk  of  the  complex 
spread,  and  is  an  appropriate  minimiun 
requirement. 

The  proposed  Regidatory  Circular 
holds  that  a  margin  requirement  for 
each  of  the  seven  complex  spread 
configurations  identified  is,  in  effect, 
provided  for  under  current  CBOE 
margin  rules  because  they  equate  to 
basic  spread  strategies  for  which  margin 
requirements  are  already  specified. 
Therefore,  according  to  the  Exchange, 
the  proposed  Regulatory  Circular  will 
allow  member  organizations  to  require 
margin  for  the  subject  complex  spreads, 
whether  established  outright  or  through 
netting,  of  not  less  than  the  sum  of  the 
margin  required  on  each  basic  spread  in 
its  corresponding  package. 

To  be  eligible  for  the  margin 
requirements  set  forth  in  the  proposed 
Regulatory  Circular,  a  complex  spread 
must  match  one  of  the  seven  patterns 


specified  in  the  proposed  Regulatory 
Circular.  Furthermore,  the  proposed 
Regulatory  Circular  mandates  that:  (1) 
Complex  spreads  must  be  carried  in  a 
margin  account;  (2)  European-style 
options  are  prohibited  for  complex 
spread  configiuations  having  a  long 
option  series  that  expires  after  the  other 
option  series  (i.e.,  involves  a  time 
spread);  (3)  the  intervals  between 
exercise  prices  of  each  option  series 
must  be  equal;  and  (4)  each  complex 
spread  must  comprise  four  option 
series,  with  the  exception  of  one 
configuration,  which  must  comprise 
three  option  series.  In  view  of  these 
limitations,  the  Exchange  believes  the 
complex  spread  margin  requirements 
are  non-controversial. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  Regulatory  Circxilar  clarifies 
that  the  Exchange's  current  margin  rules 
extend  to  complex  option  spreads, 
thereby,  allowing  investors  to  more 
efficiently  implement  these  strategies. 
As  such,  the  Exchange  believes  that  the 
proposed  Regtilatory  Circular 
interpretation  of  CBOE  Rule  12.3  is 
consistent  with  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,* 
in  that  it  is  designed  to  perfect  the 
mechanisms  of  a  free  and  open  market 
cmd  to  protect  investors  and  the  public 
interest. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  Regulatory  Circxdar 
interpretation  of  CBOE  Rulel2.3  will 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  piuposes  of  the  Act. 


*  15  U.S.C.  78f(b)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Ckjmments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
Regulatory  Circular  interpretation  of 
CBOE  Rule  12.3. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  by  order  approve  such  proposed 
rule  change;  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Secimties 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statemects  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission^  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-C:BOE-2003-24  and  should  be 
submitted  by  July  30,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-17274  Filed  7-8-03;  8:45  am] 
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Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Approving  Proposed  Rule  Change  to 
Restrict  the  Next-Day  Matched 
Reclamation  Process 

July  2.  2003. 
I.  Introduction 

On  April  7,  2003,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Seciirities  and  Exchange  Commission 
("Commission")  proposed  rule  change 
SR-DTC-2003-06  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  May  29,  2003.^  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

n.  Description 

DTC's  current  reclamation  procedures 
allow  participants  to  submit 
reclamations  to  reverse  completed 
Deliver  Order  ("DO")  and  Payment 
Order  ("PO")  transactions.  When 
reclamation  instructions  are  received, 
DTC  ciurently  attempts  to  match  the 
reclaim  with  a  completed  original 
transaction  processed  on  the  current  day 
("same-day  reclaims")  or  on  the 
preceding  business  day  ("next-day 
reclaims").  Reclamations  that  are  not 
matched  to  original  deliveries  are 
considered  unmatched  reclaims  and  are 
subject  to  the  same  rules  and  controls  as 
original  transactions.  Reclamations  that 
are  matched  to  original  deliveries  are 
considered  matched  reclaims  and  are 
permitted  to  bypass  the  Receiver 
Authorized  Dehvery  ("RAD")  system 
and  override  DTC's  risk  management 
controls  if  they  are  DOs  less  than  $15 
million  or  POs  less  than  $1  million.  ^  In 
addition,  matched  reclamations  can  be 
processed  in  the  exclusive  reclaim 
period  (3:20  p.m.  to  3:30  p.m.)  and 
cannot  be  re-reclaimed  by  the  receiver 
(i.e.,  the  original  deliverer). 

Reclamations  in  general  and  next-day 
reclamations  in  particular  impair  the 
finality  of  settlement  and  prolong  the 


'17CFR200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  47899  (May 
21,  2003),  6«  FR  32143. 

^  RAD  is  a  control  mechanism  that  allows 
participants  to  review  transactions  prior  to 
completion  of  processing  in  order  to  limit  exposure 
from  misdirected  or  erroneously  entered  deliveries 
or  payment  orders.  The  override  of  RAD  and  DTC's 
risk  management  controls  is  designed  to  address 
industry  concern  that  the  receiver  not  be  "stuck" 
with  a  delivery  it  does  not  know  because  of  RAD 
or  the  risk  management  controls. 


period  during  which  delivering 
participants  and  DTC  are  at  risk.  To 
minimize  this  exposiue,  DTC  is 
eliminating  the  next-day  matched 
reclamation  process.  Under  its  revised 
procedures,  DTC  will  continue  to  accept 
reclamation  instructions  and  link  those 
reclaim  transactions  to  original 
transactions.  However,  only  reclamation 
transactions  that  are  linked  to  original 
transactions  processed  the  same 
processing  day  will  be  considered 
matched.  Only  matched  reclaim 
transactions  will  be  permitted  to  bypass 
RAD  and  DTC's  risk  management 
controls.  In  addition,  only  matched 
reclaim  transactions  can  be  submitted  in 
the  exclusive  reclaim  period  and  will  be 
blocked  from  subsequent  re-reclamation 
by  the  receiver. 

Reclamation  transactions  that  are 
linked  to  original  transactions  processed 
prior  to  the  current  processing  day  will 
be  processed  in  the  same  manner  as 
other  deliveries.  That  is,  they  will  not 
bypass  RAD  or  DTC's  risk  management 
controls.  Linked  reclamations  will  have 
to  be  submitted  during  normal  input 
times  and  cannot  be  submitted  in  the 
exclusive  reclaim  period.  Furthermore, 
a  participant  receiving  a  linked 
reclamation  that  it  believes  is 
inappropriate  will  be  able  to  re-reclaim 
that  transaction.  To  allow  participants 
to  continue  to  automatically  track 
transaction  status  changes,  however, 
both  matched  and  linked  reclaim  output 
will  contain  the  Relative  Block  Number 
assigned  by  DTC  of  both  the  reclamation 
transaction  and  the  original  transaction. 

DTC  plans  to  implement  the 
enhancements  to  the  reclamation 
process  in  phases.  Beginning  July  17, 
2003,  DTC  will  eliminate  the  next-day 
matched  reclaim  process  for  money 
market  instruments  ("MMIs").  DTC 
plans  to  eliminate  the  next-day  matched 
reclaim  capability  for  all  other  securities 
late  in  2003  or  early  in  2004.  At  that 
time,  DTC  will  begin  linking 
reclamation  transactions  with  original 
transactions  processed  in  the  preceding 
60  days. 

m.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed,  among  other  things, 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  its  custody  or  control  or  for 
which  it  is  responsible.*  The 
Commission  finds  that  DTC's  proposed 
rule  change  is  consistent  with  this 
requirement  because  it  should  bring 

« 15  U.S.C.  78(j-l(b)(3HF). 
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more  finality  to  the  settlement  process 
and  as  such  facilitates  prompt  and 
accurate  clearance  and  settlement  and 
safety  and  soimdness  at  DTC. 


1. 


Conclusion 


On  the  basis  of  the  foregoing,  the 
Ckmunission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2003-06)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-17355  Filed  7-8-03;  8:45  am] 

BILUNGCOOE  S010-01-P 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  34^481 16;  Hie  No.  600-23] 

Self-Regulatory  Organizations;  Fixed 
Income  Clearing  Corporation;  Notice  of 
Filing  and  Order  ApfMroving  an 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

Ju|y  1,  2003. 

The  Securities  and  Exchange 
Commission  ("Commission")  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  extend  the  Fixed  Income 
Clearing  Corporation's  ("FICC") 
temporary  registration  as  a  clearing 
agency  through  June  30,  2004. ^ 

On  May  24, 1988,  pursuant  to 
Sections  17A{b)  and  19(a)  of  the  Act^ 
.  and  Rule  17Ab2-l  promulgated 
thereunder,^  the  Commission  granted 
the  Government  Securities  Clearing 
Corporation  ("GSCC")  registration  as  a 
clearing  agency  on  a  temporary  basis  for 
a  period  of  three  years.*  The 
Commission  subsequently  has  extended 


*17aT^200.3a-3(a)(12). 

'  On  January  1,  2003,  MBS  Clearing  Corporation 
("MBSCC")  was  merged  into  the  Government 
Securities  Clearing  Corporation  ("GSCC")  and 
GSCE  was  renamed  the  Fixed  Income  Clearing 
Corporation.  Securities  Exchange  Act  Release  No. 
47015  (December  17,  2002),  67  FR  78531  (December 
24,  2002)  File  Nos.  ISR-GSCC-2002-07  and  SR- 
MBSCC-2002-Oll. 

2 15  U.S.C.  78q-l(b)  and  78s(a). 

3  17CFR240.17Ab2-l. 

*  Securities  Exchange  Act  Release  No.  25740  (May 
24,  1988),  53  FR  19639. 


GSCC's  registration  through  Jime  30, 
2003.5 

On  February  2, 1987,  pursuant  to 
Sections  17A(b)  and  19(a)  of  the  Act  ^ 
and  RiUe  17Ab2-l  promulgated 
thereunder,^  the  Commission  granted 
MBS  Clearing  Corporation  ("MBSCC") 
registration  as  a  clearing  agency  on  a 
temporary  basis  for  a  period  of  eighteen 
months.^  The  Commission  subsequently 
has  extended  MBSCC's  registration 
through  Jime  30,  2003.^ 

FICC  has  requested  that  the 
Commission  extend  FICC's  temporary 
registration  until  such  time  as  the 
Commission  is  prepared  to  grant  FICC 
permanent  registration.'" 

The  Commission  today  is  extending 
FICC's  temporary  registration  as  a 
clearing  agency  in  order  that  FICC  may 
continue  to  provide  its  users  clearing 
and  settlement  services  as  a  registered 
clearing  agency  while  the  Commission 
seeks  comment  on  granting  FICC 
permanent  registration  as  a  clearing 
agency."  FICC  acts  as  the  central 
clearing  entity  for  the  U.S.  Government 
securities  trading  and  financing 
marketplaces  and  provides  for  the  safe 
and  efficient  clearance  and  settlement  of 
transactions  in  mortgage-backed 
securities. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 


=  Securities  Exchange  Act  Release  Nos.  25740 
(May  24,  1988),  53  FR  19639;  29236  (May  24,  1991), 
56  FR  24852;  32385  (June  3,  1993),  58  FR  32405; 
35787  (May  31.  1995),  60  FR  30324;  36508 
(November  27,  1995),  60  FR  61719;  37983 
(November  25,  1996),  61  FR  64183;  38698  (May  30. 
1997),  62  FR  30911;  39696  (February  24.  1998),-63 
FR  10253;  41104  (February  24,  1999),  64  FR  10510; 
41805  (August  27,  1999),  64  FR  48682;  42335 
(January  12,  2000),  65  FR  3509;  43089  (July  28, 
2000),  65  FR  48032;  43900  Qanuary  29,  2001),  66 
FR  8988;  44553  (July  13,  2001),  66  FR  37714;  45164 
(December  18,  2001),  66  FR  66957;  and  46135  (June 
27.  2002),  67  FR  4465S. 

"Supra  note  2. 

'  Supm  note  3. 

■Securities  Exchange  Aci  Release  No.  24046 
(February  2, 1987),  52  FR  4218. 

'Securities  Exchange  Act  Release  Nos.  25957 
(August  2,  1986),  53  FR  29537;  27079  (July  31, 
1989).  54  FR  34212;  28492  (September  28, 1990),  55 
FR  41148;  29751  (September  27,  1991),  56  FR 
50602;  31750  (January  21,  1993),  58  FR  6424;  33348 
(December  15,  1993),  58  FR  68183;  35132 
(December  21.  1994),  59  FR  67743;  37372  Qune  26, 
1996),  61  FR  35281;  38784  Oune  27,  1997),  62  FR 
36587;  39776  (March  20,  1998),  63  FR  14740;  41211 
(March  24,  1999),  64  FR  15854;  42568  (March  23, 
2000),  65  FR  16980;  44089  (March  21,  2001),  66  FR 
16961;  44831  (September  21,  2001),  66  FR  49728; 
45607  (March  20.  2002).  67  FR  14755;  and  46136 
Oune  27,  2002),  67  FR  44655. 

•"Letter  from  Jeffrey  Ingber,  Managing  Director, 
General  Counsel,  and  Secretary,  FICC  (May  28, 
2003). 

''The  Commission  continues  to  consider  two 
issues  related  to  FICC's  permanent  registration 
status:  (1)  FICC's  oi^ganizational  structure  after  its 
integration  with  The  Depository  Trust  &  Clearing 
Corporation  and  (2)  the  appropriate  standard  of  care 
for  FICC. 


arguments  concerning  the  foregoing 
application.  Such  written  data,  views, 
and  arguments  will  be  considered  by  the 
Commission  in  granting  registration  or 
instituting  proceedings  to  determine 
whether  registration  should  be  denied 
in  accordance  with  Section  19(a)(1)  of 
the  Act.  12  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
600-23.  This  file  number  should  be 
included  on  the  subject  line  if  e-mail  is 
used.  To  help  us  process  and  review 
comments  more  efficiently,  comments 
should  be  sent  in  hardcopy  or  by  e-mail 
but  not  by  both  methods. 

Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
application  for  registration  and  all 
written  comments  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  FICC.  All  submissions  should 
refer  to  File  No.  600-23  and  should  be    " 
submitted  by  July  30,  2003. 

It  is  therefore  ordered  that  FICC's 
temporary  registration  as  a  clearing 
agency  (File  No.  600-23)  be  and  hereby 
is  extended  through  Jime  30,  2004. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 

Dep  u  ty  Secretary. 

(FR  Doc.  03-17275  Filed  7-8-03;  8:45  am] 

MLUNG  CODE  8010-01-P 


"15U.S.C.  78s(a)(l). 

"17  CFR  200.30-3(a)(1506). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48120;  Hie  No.  SR-NASD- 
2003-83] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  ttie  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  an  Amendment  to  tt>e 
Automated  Confirmation  Transaction 
Service  Concerning  Late  Trade 
Reports 

July  2.  2003. 

PxiTsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  May  13, 
2003,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  n.  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On  June 
26,  2003,  Nasdaq  amended  the 
proposal.3  Nasdaq  filed  the  proposed 
rule  change  pursuant  to  Section 
19(b)(3)(A)  of  the  Act."  and  Rule  19b- 
4(f)(1)  thereunder.^  as  one  constituting  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule,  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substance  of 
the  Proposal 

Nasdaq  proposes  to  modify  the 
Automated  Confirmation  Transaction 
Service  ("ACT")  to  append  the  SLD 
modifier,  as  appropriate,  to  trade  reports 
submitted  to  ACT.  There  is  no  proposed 
rule  language. 


>  15  U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 

'  See  June  2S.  2003  letter  from  Mary  M.  Dunbar. 
Vice  President  and  Deputy  General  Counsel, 
Nasdaq,  to  Katherine  A.  England,  Assistant 
Director.  Division  of  Market  Regulation, 
Commission,  and  attachments  ("Amendment  No. 
1").  Amendment  No.  1  completely  replaces  and 
supersedes  the  original  proposed  rule  change. 

*  15  U.S.C.  78sa))(3)(A).  For  purposes  of 
calculating  the  60-day  abrogation  period,  the 
Commission  considers  the  period  to  have 
commenced  on  June  26. 5!ix)3,  the  date  Nasdaq  filed 
Amendment  No.  1. 

»17CFR240.19b--»(f)(l). 


n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  Sdf,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  trade  reporting  rules  are 
designed  to  ensure  timely  and  accurate 
reports  of  executed  trades.  Timely  and 
accurate  trade  reporting  is  essential  to 
the  maintenance  of  a  fair  and  orderly 
market.  Therefore,  NASD  rules  require 
members  to  identify  reports  of 
transactions  that  are  not  indicative  of 
the  current  market  for  the  seciirity.^  For 
example,  the  .SLD  trade  report  modifier 
must  be  appended  to  trade  reports  that 
are  submitted  to  ACT  more  than  90 
seconds  after  the  trade  was  executed. 
Trade  reports  that  do  not  include  the 
.SLD  modifier  are  included  in  the  last 
sale,  high  price,  and  low  price 
calculations  for  a  security  because 
Nasdaq's  systems  assiune  that  trades 
without  this  modifier,  or  any  othdr 
modifier,  are  normal  trades  indicative  of 
the  current  market.  Therefore,  when 
trades  are  reported  late  and  erroneously 
do  not  include  the  proper  modifier  (and 
are  therefore  included  in  these 
calculations),  the  market  can  be 
distorted  because  the  price  being 
reported  may  be  significantly  different 
from  the  contemporaneous  market.  The 
potential  misinformation  could  cause 
confusion  for  members,  issuers,  and 
investors  and  could  lead  to  investment 
decisions  being  made  based  upon 
inaccurate  information. 

Today,  ACT  does  not  automatically 
append  the  .SLD  modifier  to  late  trade 
reports.  Therefore,  the  integrity  of  the 
information  disseminated  relies  on 
members  complying  with  their 
obhgation  to  report  trades  accurately. 
NASD  conducts  surveillance  of  its 
members  for  compliance  with  the  trade 
reporting  rules  and  does  bring 
disciplinary  actions  against  members 
that  fail  to  include  the  .SLD  modifier  on 
late  trade  reports.  Nevertheless, 


members  occasionally  fail  to  include  the 
.SLD  modifier  on  late  trade  reports  and 
the  immediate  result  is  that  potentially 
misleading  information  is 
disseminated.'  Therefore,  to  prevent 
this  result,  Nasdaq  is  proposing  to 
modify  ACT  to  append  the  .SLD 
modifier  automatically  for  trades 
executed  during  normal  market  hours 
that  are  reported  late.  The  .SLD  modifier 
is  not  used  for  trades  executed  in  the 
pre-market  and  after-hours  trading 
sessions. 

To  append  the  modifiers 
automatically,  ACT  must  be 
reprogrammed  to  include  a  validation 
parameter  that  compares  the  time  of 
execution  and  trade  report  time  to  the 
modifier  field.  Once  the  validation 
parameter  is  operative,  if  a  trade  report 
is  submitted  more  than  90  seconds  after 
the  time  of  execution,  and  the  tim'e  of 
execution  was  dining  normal  market  . 
hours,  ACT  will  append  the  .SLD 
modifier  automatically.  / 

The  validation  parameter  relies  on  the 
time  of  execution  to  identify  improperly 
reported  trades  and  append  the  .SLD 
modifier.  Today,  nearly  all  trades 
reported  to  Nasdaq  include  the  time  of 
execution,  but  some  are  still  reported 
without  this  information.a  Therefore,  a 
small  number  of  improperly  reported 
trades  will  not  be  corrected  and  thus 
will  continue  to  be  included 
automatically  in  the  last  sale,  high  price, 
and  low  price  calculations.  However, 
Nasdaq  staff  will  continue  to  conduct 
surveillance  for  these  instances  and 
manually  correct  the  calculations,  as 
appropriate,  when  such  errors  are 
discovered.  To  eliminate  the  small 
nimiber  of  incidences  in  which  ACT 
cannot  identify  and  correct  improperly 
reported  trades,  Nasdaq  soon  will  file  a 
proposal  to  require  the  time  of 
execution  on  all  trade  reports. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,*  in  that  the  proposed  rule  change 
will  prevent  nearly  all  late  trade  reports 
fi-om  being  included  in  the  calculations 
designed  to  inform  investors  of  the 
current  market  for  a  securify.  As  a 


» See.  eg.,  NASD  Rule  5430(a). 


'There  are  few  incidences  in  which  trades  are 
reported  without  the  SLD  modifier.  In  fact,  only 
.03%  of  trades  are  reported  more  than  90  seconds 
afier  execution  and  only  a  small  number  of  these 
late  reports  do  not  contain  the  .SLD  modifier. 
Howevec  while  this  is  not  a  widespread  problem, 
the  quality  of  information  disseminated  can  be 
improved  by  eliminating  even  the  small  number  of 
incidences  in  which  late  trade  reports  are 
erroneously  included  in  the  last  sale  calculation. 

»  Today,  over  99%  of  the  trades  submitted  to  ACT 
include  the  time  of  execution. 

•  IS  U.S.C  78o-3(b)(6). 


result,  members  and  the  public  will 
possess  more  accurate  information 
when  making  investment  decisions. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

I  Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  ftirtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

i  I  Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiRectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposal  has  become 
effective  pursuant  to  section 
19(b)(3)(A){i)  of  the  Act,io  and  Rule 
19b-4(f)(l) "  thereunder,  in  that  it 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

ly.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
SI  ibmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
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submissions  should  refer  to  file  niunber 
SR-NASD-2003-83  and  should  be 
submitted  by  July  30,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-17357  Filed  7-6-03;  8:45  am] 

BiLUNG  COOC  M1IM>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^118;  File  rto.  SR-NYSE- 
2003-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Fingerprint- 
Based  Background  Checks  of 
Exchange  Employees  and  Others 

July  1,2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seamties  Exchange  Act  of  1934 
("Act"),»  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  May  15, 
2003,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed- with 
the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  Exchange.  On  May 
30,  2003,  the  NYSE  filed  an  amendment 
to  the  proposed  rule  change.^  On  June 
27,  2003.  the  NYSE  filed  a  second 
amendment  to  the  proposed  rule 
change.*  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 


"15  U.S.C.  78s{b)(3)(A)(i). 
'»17CFR240.19b-»(f)(l). 


"17  cm  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-4. 

^  See  letter  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  from  Darla  C.  Stuckey, 
Corporate  Secretary,  NYSE  (May  28,  2003) 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
NYSE  eliminated  all  references  related  to  the 
possible  application  of  the  proposed  rule  to 
members  of  the  media. 

*  See  letter  to  Katherine  A.  England,  Assistant 
Director,  Division  of  Market  Regulation. 
Commission,  from  Mary  Yeager,  Assistant 
Secretary,  NYSE  (June  27,  2003)  ("Amendment  No. 
2").  In  Amendment  No.  2,  the  NYSE  eliminated  the 
following  proposed  rule  text  ";  or  other 
circumstances  in  which  the  Exchange  concludes 
that  the  person's  access  to  facilities  and  records 
does  not  place  the  security  thereof  at  risL"  The 
Exchange  opted  to  delete  the  rule  text  due  to  the 
Commission's  concern  that  such  language  was 
overbroad. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  adopt  a  new 
rule  pursuant  to  which  the  Exchange 
would  obtain  fingerprints  from 
prospective  and  current  employees, 
temporary  personnel,  independent 
contractors,  and  service  providers  of 
each  of  the  Exchange  and  its  principal 
subsidiaries;  submit  those  fingerprints 
to  the  Attorney  General  of  the  United 
States  or  his  or  her  designee  for 
identification  and  processing;  and 
receive  criminal  history  record 
information  from  the  Attorney  General 
of  the  United  States  or  his  or  her 
designee  for  evaluation  and  use,  in 
accordance  with  applicable  law,  in 
enhancing  the  security  of  the  facilities, 
systems,  data,  and/or  records  of  the 
Exchange  or  its  principal  subsidiaries 
(collectively,  "facilities  and  records"). 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics. 


NYSE  Rule  28— Fingerprint-Based 
Background  Checks  of  Exchange 
Employees  and  Others 

(a)  In  order  to  enhance  the  security  of 
the  respective  facilities,  systems,  data, 
and/or  records  of  the  New  York  Stock 
Exchange,  Inc.  ("the  Exchange")  and  its 
principal  subsidiaries  (collectively, 
"facihties  and  records"),  the  Exchange 
shall  obtain  fingerprints  from,  and 
conduct  a  fingerprint-based  background 
check  of,  all  prospective  and  current 
employees,  temporary  personnel, 
independent  contractors,  and  service 
providers  of  each  of  the  Exchange  and 
its  principal  subsidiaries.  However,  the 
Exchange  may  determine  not  to  obtain 
fingerprints  from,  or  to  seek  fingerprint- 
based  background  information  with 
respect  to,  a  person  due  to  that  person's 
limited,  supervised,  or  restricted  access 
to  facilities  and  records,  or  the  nature  or 
location  of  his  or  her  work  or  services. 
The  Exchange  shall  apply  this  rule  in  all 
circumstances  where  permitted  by 
applicable  law. 

(b)  The  Exchange  shall  submit 
fingerprints  obtained  pursuant  to  this 
rule  to  the  Attorney  General  of  the 
United  States  or  his  or  her  designee  for 
identification  and  processing.  The 
Exchange  shall  at  all  times  maintain  the 
security  of  all  fingerprints  provided  to, 
and  all  criminal  history  record 
information  received  from,  the  Attorney 
General  or  his  or  her  designee.  The 
Exchange,  however,  may  provide  a 
subsidiary  with  access  to  information 
from  background  checks  based  on 
fingerprints  obtained  from  that 


4im4 


subsidiary.  The  Exchange  shall  not 
redisseminate  fingerprints  or 
information  to  the  extent  prohibited  by 
applicable  law. 

(c)  The  Exchange  shall  evaluate 
information  received  from  the  Attorney 
General  or  his  or  her  designee  and 
otherwise  administer  this  rule  in 
accordance  with  Exchange  fingerprint 
procedures  as  in  effect  from  time  to  time 
and  the  provisions  of  applicable  law. 
Fingerprint-based  background 
information,  such  a$  a  felony  or  serious 
misdemeanor  conviction,  will  be  a 
factor  in  making  employment  decisions; 
engaging  or  retaining  any  temporary 
personnel,  independent  contractors,  or 
service  providers;  or  permitting  any 
fingerprinted  person  access  ta facilities 
and  records. 

Supplementary  Material 

.10    Fingerprints  and  the  Issuance  of 
Identification  Badges.  The  Exchange 
intends,  with  limited  exceptions,  to 
obtain  fingerprints  from,  and 
fingerprint-based  background 
information  with  respect  to,  all 
employees,  temporary  personnel, 
independent  contractors,  and  service 
providers  who  receive  Exchange-issued 
photo  badges  or  other  identification 
permitting  them  access  to  facilities  and 
records  for  more  than  one  day  ("Long- 
Term  Badges").  The  Exchange  has  the 
capacity  electronically  to  immediately 
limit  or  terminate  the  access  to  facilities 
and  records  that  Long-Term  Badges 
permit,  and  reserves  the  right  to  do  so. 
On  a  case-by-case  basis,  the  Exchange 
may  determine  not  to  obtain  fingerprints 
from  a  person  to  whom  a  Long-T6rm 
Badge  is  issued,  based  on  the  decision 
of  a  committee  of  Exchange  officers  who 
oversee  application  of  the  rule  that  there 
exists  an  exception  to  obtaining  the 
fingerprints,  as  contemplated  by  the 
rule. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  sunmiaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  events  of  September  1 1 ,  2001 , 
including  the  resulting  temporary 
disruption  in  the  securities  markets, 
have  led  national  securities  exchanges 
and  other  industry  participants  to 
carefully  re-evaluate  their  seciuity 
measures,  with  the  objectives  of 
enhancing  investor  protection,  business 
continuity,  and  workplace  safety. 

The  Exchange  believes  that 
fingerprint-based  background  checks  of 
prospective  and  ciurent  employees, 
temporary  personnel,  independent 
contractors,  and  service  providers  of  the 
Exchange  and  each  of  its  principal 
subsidiaries,  will  assist  the  Exchange  in 
satisfying  those  objectives  and  its  other 
responsibilities  under  the  Act  by  better 
preventing  certain  persons  with 
criminal  backgroimds  from  gaining 
access  to  facilities  and  records.  As  a 
condition  of  emplo)nment,  new 
employees  already  undergo  rigorous 
pre-hire  review  and  screening, 
including  education  and  employment 
verification  and  individual  reference 
checks,  under  the  direction  of  himian 
resources  professionals.  Criminal 
records  in  local  court  files  also  may  be 
reviewed  based  on  locations  of 
residence  and  emplojonent  provided  by 
the  candidate.  This  process,  however,  is 
dependent  upon  the  candidate 
providing  complete  and  accurate 
information. 

Fingerprint-based  background  checks 
would  enhance  the  ability  to  screen 
adequately  employees  and  non- 
employees  to  determine  better,  in 
accordance  with  applicable  law, 
whether  there  are  unacceptable  risks 
associated  with  granting  such  persons 
access  to  facilities  and  records.  Through 
access  to  state-of-the-art  information 
systems  administered  and  maintained 
by  the  Federal  Bureau  of  Investigation 
("FBI")  and  its  Criminal  Justice 
Information  Services  Division,  the 
Exchange  would  receive  centrally- 
maintained  "criminal  history  record 
information,"  which  is  arrest-based  data 
and  derivative  information,  and  may 
include  personal  descriptive  data;  FBI 
number;  conviction  status:  sentencing, 
probation  and  parole  information;  and 
such  other  information  as  the  FBI  may 
now  or  hereafter  make  available  to  the 
Exchange.  This  information  is  supphed 
to  the  FBI  by  various  local,  state,  federal 
and/or  international  criminal  justice 
agencies.  Thus,  the  information 
obtained  through  fingerprint-based 
background  checks  woidd  provide  a 


more  exhaustive  and  reliable  profile  of 
a  candidate's  criminal  record,  and 
thereby  better  fiacilitate  risk  assessment, 
than  a  physical  review  of  court  records 
based  on  information  provided  by  the 
candidate. 

Access  to  the  FBI's  nationwide 
database  is  particularly  crucial  with 
respect  to  the  screening  of  temporary 
personnel,  independent  contractors,  and 
service  providers  who  are  not 
employees  of  the  Exchange  or  its 
principal  subsidiaries  and  who  therefore 
are  not  subject  to  the  pre-hire  review 
described  above,  but  whose  work 
ft^uently  requires  the  same  or  similar 
access  to  facilities  and  records  as  that 
provided  to  employees  of  the  Exchange 
or  its  principal  subsidiaries.  In 
furtherance  of  its  commitment  to  utilize 
and  improve  technology  and  systems 
applications  to  better  serve  investors, 
disseminate  market  information,  and 
ensure  reliable  order  handling  and 
execution  for  all  market  participants, 
the  Exchange  regularly  retains  outside 
vendors  whose  specialized  expertise  is 
required  for  the  development, 
instaUation  and  servicing  of  this 
technology.  Such  vendors  complement 
the  work  of  Exchange  technology  staff  in 
providing  the  investment  community 
with  an  efficient  and  technologically 
advanced  marketplace.  Examples  of' 
persons  fit)m  whom  fingerprints  may  be 
obtained  under  the  proposed  rule 
change  include  the  following,^  all  of 
whom  are  anticipated  to  need  Exchange- 
issued  photo  badges  or  other 
identification  permitting  them  access  to 
facilities  and  records  for  more  than  one 
day:  personnel  providing  temporary 
services  to  the  Exchange  but  who  are 
employed  and  provided  by  a  staffing 
service  and  non-employee  technicians 
whose  work  vdth  Exchange  software 
and  equipment,  although  temporary, 
necessitates  broad  access  to  Exchange 
facilities. 

The  proposed  access  to  criminal 
history  information  is  consistent  with 
federal  law.  Section  17(f)(2)  of  the  Act» 
and  Rule  1 7f-2  thereimder  ^  require, 
subject  to  certain  exemptions,  a  variety 
of  securities  industry  personnel  to  be 
fingerprinted,  including  every  member 
of  a  national  securities  exchange; 
brokers,  dealers,  transfer  agents,  and 
clearing  agencies;  and  employees  of 
such  entities.  Although  section  17(0(2) 
does  not  require  the  Exchange  or  other 
self-regulatory  organizations  to 
fingerprint  their  own  employees. 


*  The  proposed  rule  change  would  not  be 
applicable  to  personnel  of  the  Securities  and. 
Exchange  G^mmission. 

•ISU.S.C.  78q(f)(2). 

'17CFR240.17f-2. 
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temporary  persoimel,  independent 
contractors,  or  service  providers,  the 
statute  specifically  permits  self- 
regulatory  organizations  designated  by 
the  SEC  to  have  access  to  "all  criminal 
history  record  information.  "^ 

The  proposed  access  to  criminal 
history  information  is  also  consistent 
with  a  recently  enacted  amendment  to 
New  York's  General  Business  Law 
{;'GBL"),  which,  among  other  things, 
requires  self-regulatory  organizations  in 
New  York  to  fingerprint  their  employees 
atad  those  non-employee  service 
providers  whose  access  to  fecilities  or 
records  places  the  self-regulatory 
organization  at  risk.^ 

As  stated  in  the  proposed  rule  change, 
the  Exchange  will  comply  with  all 
applicable  laws  relating  to  the  use  and 
dissemination  of  criminal  history  record 
information  obtained  from  the  FBI. 

2.  Statutory  Basis 

i  The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  provisions  of  section 
6(b)  of  the  Act,'"  in  general,  and  section 
6(b)(5)  of  the  Act,"  in  particular,  which 
requires,  among  other  diings,  that  the 
ndes  of  an  exchange  be  designed  to 
jMBvent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

I  The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
wUl  impose  any  burden  on  competition 
that  is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
'  ]embers.  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  .on  the 
proposed  rule  change. 

n^.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
aigimients  concerning  the  foregoing. 


M 

•  r 


flSU.S.C.  78q(f)(2). 

•N.Y.  Gen.  Bus.  Law  359-e  (12-a)  (McKinney 
20O3).  New  Yorks  Ubor Uw  prohibits 
fingerprinting  for  employment  purposes  unless 
otherwise  permitted  by  law.  N.Y.  Labor  Law  201- 
a  (McKinney  2003).  The  GBL  amendment  ensures 
that  such  fingerprinting  would  not  violate  New 
York's  Labor  Law. 

"ISU.S.C.  78f(b). 

M5U.S.C.  78f[b)(5). 


including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  vrith  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  aU  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2003-18  and  should  be 
submitted  by  [insert  date  21  days  from 
the  date  of  publication]. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  writh  the  Act  and  the  rules 
and  regiilations  thereunder  applicable  to 
a  national  securities  exchange, '^  ajj(j^  yj 
particular  section  6(b)(5)  of  the  Act." 
The  Commission  believes  that  the 
proposed  rule  change  should  promote 
the  objectives  of  the  Act.  The 
Commission  notes  that  the  Exchange  is 
an  important  component  of  the  National 
Market  System  and  that  a  serious 
disruption  in  the  operation  of  the 
Exchange  could  have  a  significant 
deleterious  impact  on  the  U.S.  financial 
markets.  The  proposed  rule  change 
should  promote  the  objectives  of  the  Act 
by  establishing  procedures  that  help 
prevent  a  serious  disruption  in  the 
operation  of  the  Exchange.  Specifically, 
the  proposal  should  provide  the 
Exchange  with  an  effective  tool  for 
identifying  individuals  whose  prior 
criminal  activities  may  indicate  that  the 
individuals  pose  a  heightened  threat  to 
the  security  of  the  Exchange's 
operations.  Moreover,  the  Commission 
notes  that,  notwithstanding  any  other 
provisions  of  law,  it  has  been  granted 
the  authority  to  designate  self-regulatory 
organizations  to  receive  all  criminal 
history  record  information  held  by  the 


>^In  granting  approval  of  the  proposal,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 

"15  U.S.C.  78f(b)(5). 


Attorney  General.!^  In  approving  this 
proposed  rule  filing,  the  Commission  so 
designates  the  Exchange  as  being 
authorized  to  receive  such  criminal 
history  record  information  held  by  the 
Attorney  General. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  granting 
accelerated  approval  to  the  proposed 
rule  change  will  allow  the  &cchange  to 
implement  expeditiously  its 
fingerprinting  program  ^md  increase  the 
security  of  the  Exchange,  generally.  In 
addition,  the  Commission  believes  that 
accelerated  approval  is  appropriate  in 
this  case  because  the  instant  NYSE  rule 
proposal  is  substantially  similar  to  a 
recently  approved  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  rule.'^ 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-NYSE-2003- 
18),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Mai^garet  H.  McFarUnd, 

Deputy  Secretary. 

(PR  Doc.  03-17356  Filed  7-8-03;  8:45  am) 

BILUNG  CODE  a010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48112;  File  No.  SR-Pttix- 
2003-39] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  tfte 
Philadelphia  Stock  Exchange,  Inc. 
Increasing  Index  Option  Transaction 
Ctuu'ges 

lune  30,  2003. 

Piffsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  30, 
2003,  the  Philadelphia  Stock  Exchange, 


'<  See  Section  17({)(2)of  the  Act,  15  U.S.C 
78q(f)(2). 

"See  Nasdaq  Rule  140,  Fingerprint-Based 
Background  Checks  of  Nasdaq  Employees  and 
Independent  Contractors  .  See  also  Securities 
Exchange  Act  Release  No.  47240  (January  23.  2003), 
68  FR  4810  (January  30.  2003)  (approving  Nasdaq 
Rule  140). 

»»15  U.S.C.  78s(b)(2). 

"  17  CFR  200.3(J-3(a)(12). 

'  15  U.S.C.  78s(bKl). 

^17  CFR  240.196-4. 
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Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI,  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  by 
increasing  three  index  option 
transaction  charges. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  The  Phlx  has  prepared 
siunmaries.  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pxirpose 

The  Phlx  proposes  to  increase  three 
index  option  transaction  charges. 
Specifically,  the  Exchange  proposes  to 
increase  the  Registered  Option  Trader 
charge  from  $.19  per  contract  to  $.21  per 
contract,  to  increase  the  Specialist 
charge  from  $.14  per  contract  to  $.24  per 
contract,  and  to  increase  the  Firm 
charge  from  $.10  per  contract  to  $.15  per 
contract.  3  These  increases  are  proposed 
to  be  effective  for  contracts  settling  on 
or  after  June  1,  2003.  These  fee  increases 
will  raise  revenue  for  the  Exchange, 
which  should  help  offset  rising 
Exchange  costs  associated  with 
maintaining  a  competitive  marketplace 
for  its  members  and  investors. 
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^  These  index  option  transaction  charges  had 
previously  been  eligible  for  a  monthly  credit  of  up 
to  $1,000  to  be  applied  against  certain  fees,  dues 
and  charges  and  other  amounts  owed  to  the 
Exchange  by  certain  members.  See  Securities 
Exchange  Act  Release  No.  44292  (May  11.  2001)  66 
FR  27715  (May  18.  2001)  (SR-Phlx-2001-49).  The 
credit  program  expired  effective  May  2003.  The 
Exchange  intends  to  file  a  separate  proposed  rule 
change  to  remove  references  to  the  member  credit 
throughout  the  entire  schedule  of  dues,  fees  and 
charges. 


2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  amend  its  schedule  of  dues, 
fees  and  charges  is  consistent  with 
section  6(b)  of  the  Act  in  general,*  and 
furthers  the  objectives  of  section  6(b)(4) 
of  the  Act  in  particular,^  in  that  it  is  an 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  Exchange 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
•  any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
designated  as  a  fee  change  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act  ^  and 
Rule  19b-4(f)(2)  ^  thereunder. 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secmities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-39  and  should  be 
submitted  by  July  30,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFariand. 

Deputy  Secretary. 

(PR  Doc.  03-17358  Filed  7-8-^3;  8:45  am) 

BHJJNG  CODE  M10-01-P 


*  15  U3.C.  78Hb). 

M5  U.S.C  78flbM4). 

» 15  U.S.C  78(s)(b)(3)(A)(ii). 

'17C3Tl240.19b-»(f)(2). 


SMALL  BUSINESS  ADftlllNISTRATION 

[Declaration  of  Disaster  #351 2] 

State  of  West  Virginia  (Amendment  #2) 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  June  27, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Berkeley, 
Lincoln,  and  Wyoming  Counties  in  the 
State  of  West  Virginia  as  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  flooding,  and  landslides  that 
occiuxed  Jime  11,  2003  and  continuing. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Jefferson  and  Morgan  Coimties 
in  the  State  of  West  Virginia; 
Washington  Coimty  in  the  State  of 
Maryland;  and  Clarke  and  Frederick 
Counties  in  the  Commonwealth  of 
Virginia.  All  other  counties  contiguous 
to  the  above  named  primary  counties 
have  been  previously  declared. 

The  number  for  economic  injury  for 
the  State  of  Maryland  is  9W1500. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  20,  2003.  and  for  economic 
injiuy  the  deadline  is  March  22,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  June  30,  2003. 
HerliNt  L.  Mitchell. 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  03-17256  Filed  7-8-03;  8:45  am) 

BIUJNG  CODE  SaZS-01-F 


'17CFR200.3O-3(a)(12). 
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SMALL  BUSINESS  ADMINISTRATION 

(Declaration  of  Disaster  #3512] 

State  of  West  Virginia  (Amendment 
#1);  Corrected  Copy 

I   In  accordance  with  the  notice 
Received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  June  21, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Cabell, 
Mingo,  and  McDowell  Counties  in  the 
State  of  West  Virginia  as  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  flooding,  and  landslides  that 
occurred  Jime  11,  2003  and  continuing. 

In  addition,  applications  for  economic 
injiuy  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Pike  in  the  Commonwealth  of  Kentucky; 
Buchanan  and  Tazewell  counties  in  the 
Commonwealth  of  Virginia;  and  Mercer 
(lk)unty  in  the  State  of  West  Virginia 
may  be  filed  until  the  specified  date  at 
the  previously  designated  location.  All 
other  counties  contiguous  to  the  above 
named  primary  counties  have  been 
previously  declared. 

The  number  for  economic  injury  for 
die  Commonwealth  of  Virginia  is 
^W1300. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  20,  2003,  andior  economic 
ihjury  the  deadline  is  March  22,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 
1  Dated:  July  1,2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  03-17255  Filed  7-8-03;  8:45  am] 

I  CODE  8025-01-f^ 


epuiNG 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

! 

High  Density  Airports;  Notice  of 
Reagan  National  Airport  Lottery 
Allocation  Procedures 

AfQENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  of  lottery  and  allocation 

procedm-es  for  slots  at  Washington 

Reagan  National  Airport. 

SUMMARY:  This  notice  aimounces  a 
lottery  for  the  allocation  of  limited  air 
carrier  and  commuter  slots  in 
accordance  with  Title  14  of  the  Code  of 
Federal  Regulations  §  93.225,  Lottery  of 
available  slots. 

DATES:  July  9,  2003. 


DATE/LOCATION  OF  LOTTERY:  The  lottery 
will  be  held  in  the  Federal  Aviation 
Administration  (FAA)  Auditorimn,  3rd 
floor,  800  Independence  Avenue,  SW., 
Washington,  DC  20591  on  July  31,  2003, 
beginning  at  12:30  p.m.  Carriers  that 
wish  to  participate  in  the  lottery  must 
notify,  in  writing,  the  FAA  Slot 
Administration  Office,  Attention:  AGC- 
220.  800  Independence  Avenue,  SW., 
Washington,  DC  20591  or  by  facsimile 
to  202-267-7277.  Notification  must  be 
received  no  later  than  5  p.m.  EDT  on 
July  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lorelei  Peter,  Operations  and  Air  Traffic 
Law  Branch,  Regulations  Division, 
Office  of  the  Chief  Coimsel,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone 
niunber  202-267-3134. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  High  Density  Traffic  Airports 
Rule,  or  "High  Density  Rule,"  14  CFR 
part  93,  subpart  K,  was  promulgated  in 
1968  to  reduce  delays  at  five  congested 
airports;  John  F.  Kennedy  International 
Airport  (JFK),  UGuardia,  O'Hare 
International  Airport  (O'Hare),  Ronald 
Reagan  Washington  National  Airport 
(Reagan  National)  and  Newark 
International" Airport  (33  FR  17896; 
December  3, 1968).  The  regulation 
limits  the  niunber  of  instrument  flight 
rule  (IFR)  operations  at  each  airport, 
during  certain  hours  of  the  day.  It 
provides  for  the  allocation  to  carriers  of 
operational  authority,  in  the  form  of  a 
"slot"  for  each  IFR  takeoff  or  landing 
during  a  specific  30-  or  60-minute 
period.  The  restrictions  at  Newark  were 
lifted  in  the  early  1970s.  The  restrictions 
at  O'Hare  were  lifted  in  July  2002. 

The  allocation  of  permanent  slots,  not 
required  for  Essential  Air  Service, 
during  peak  hom-s  is  made  in 
accordance  with  the  lottery  provisions 
in  14  CFR  93.225.  The  FAA  will  follow 
the  procedures  set  forth  in  14  CFR 
93.225  for  tiiis  lottery.  Tide  49  of  the 
United  States  Code  (U.S.C.)  41714 
(h)(5)(A)  amends  the  definition  of  a 
limited  incumbent  carrier,  as  set  forth  in 
14  CFR  93.213(a)(5),  from  a  carrier  with 
fewer  than  12  slots  to  a  carrier  with 
fewer  than  20  slots.  For  the  purposes  of 
this  subpart  and  the  lottery,  the 
definition  of  a  limited  incumbent 
carrier,  as  amended  above,  includes 
slots  and  slot  exemptions  issued  by  the 
Department  of  Transportation  imder  49 
U.S.C.  41714  et  soq.  The  slots  to  be 
reallocated  by  this  lottery  do  not 
represent  new  airport  capacity  and  are 
slots  that  have  previously  been  allocated 


to  carriers  but  volimtarily  retiuued  to 
the  FAA,  withdrawn  by  the  FAA  for 
nonuse  under  the  provisions  of  14  CFR 
93.227,  or  allocated  on  a  temporary 
basis  and  recalled  by  the  FAA  for 
permanent  allocation  by  lottery.  A  total 
of  nine  daily  commuter  slots  in  the  2100 
hour  and  six  daily  air  carrier  slots  in  the 
2100  hour  are  cxurently  available  for 
allocation  by  this  lottery.  A  final  list  of 
slots  available  for  selection  will  be 
aimounced  at  the  lottery  before  eligible 
carriers  make  any  selections. 

The  FAA  notes  that  two  additional 
2100  hour  air  carrier  slots  remain 
allocated  to  Midwest  Airlines  (formerly 
Midwest  Express)  on  a  temporary  basis 
and  will  not  be  included  in  this  lottery. 
In  Order  No.  99-11-4,  the  Office  of  the 
Secretary  of  Transportation  granted 
Midwest  an  exemption  under  the 
authority  of  49  U.S.C.  41714(d)  to  utilize 
those  2100  hour  slots  for  a  mid-day 
Milwaukee  roundtrip  in  the  1400  and 
1500  hoiu^.  Unlike  the  other  carriers  for 
which  temporarily  allocated  slots  in  the 
2100  hour  have  been  withdrawn  for 
permanent  allocation  by  this  lottery. 
Midwest  would  be  uniquely 
disadvantaged  if  its  two  temporarily 
allocated  slots  were  withdrawn.  Other 
carriers  are  operating  these  slots  in  the 
later  portion  of  the  2100  hoiu  and  could 
move  thefr  operation  to  the  2200  hour 
where  there  are  slots  available  for 
permanent  allocation  (pursuant  to  14 
CFR  93.226(a)(3)),  which  would  not 
significantiy  alter  their  DCA  operations 
or  necessarily  force  a  reduction  in 
service.  Midwest,  alternatively,  has 
retimed  these  slots  to  early  time  periods 
during  the  day,  which  precludes  simply 
adjusting  the  timing  of  these  operations 
and  could  in  fact  result  in  the 
cancellation  of  this  service.  Also, 
Midwest  is  a  limited  incmnbent  carrier 
at  the  airport,  which  specifically  is  a 
class  of  carrier  for  which  the  provisions 
of  the  lottery  were  intended  to  benefit. 
Consequently,  we  find  that  these  special 
circiunstances  warrant  not  withdrawing 
the  two  temporarily  allocated  slots  in 
the  2100  hour  from  Midwest  at  this 
time. 

The  FAA  has  notified  the  carriers  that 
currenUy  have  temporarily  allocated 
weekday  slots  at  DCA  that  they  must 
return  the  slots  to  the  FAA  by 
September  30,  2003.  This  means  that 
some  of  the  slots  included  in  the  lottery 
are  currentiy  temporarily  allocated  and 
may  not  be  available  until  after  that 
date.  However,  some  slots  are  available 
for  allocation  immediately  following  the 
lottery  and  carriers  m'ay  return  other 
slots  prior  to  September  30.  The  FAA 
will  work  to  accommodate  carriers  that 
want  to  start  service  with  available  slots 
before  October  1. 
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Issued  on  July  1,  2003  in  Washington.  DC. 
Andrew  S.  Steinberg, 
Chief  Counsel. 

[FR  Doc.  03-17254  Filed  7-8-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
Seat  Certification  Conference 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  conference. 


SUMMARY:  This  notice  announces  a 
public  conference  that  the  Federal 
Aviation  Administration  (FAA)  is 
holding  to  present  its  views  and  hear 
comments  from  the  public  concerning 
issues  relating  to  seat  certification 
processes  for  transport  category 
airplanes. 

DATES:  The  conference  will  be  held  in 
Seattle,  Washington,  on  September  17- 
18.  2003.  beginning  at  8:30  a.m. 

Registration:  Registration  will  begin  at 
approximately  7:30  a.m.  on  Wednesday. 
September  17.  If  you  plan  to  attend  the 
conference,  you  are  encoiuaged  to  pre- 
register  by  contacting  the  person 
identified  later  in  this  notice  as  the 
contact  for  further  information. 
ADDRESSES:  The  conference  will  be  held 
at  the  Holiday  Lin  Select  Hotel,  One 
South  Grady  Way.  Renton,  WA  98055 
telephone  (425)  226-7700.  We  have 
reserved  a  block  of  guest  rooms  for  the 
conference  at  the  Holiday  Inn  Select 
Hotel  at  a  group  rate.  This  block  of 
rooms  will  be  held  imtil  September  10, 
2003.  You  should  contact  the  hotel 
directly  for  reservations  and  identify 
yourself  as  a  participant  in  the  FAA 
Public  Technical  Conference  to  ensiu^ 
proper  credit. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Cashdollar,  FAA,  Airframe/Cabin  Safety 
Branch,  ANM-115,  Transport  Airplane 
Directorate.  Aircraft  Certification 
Service.  1601  Lind  Avenue  SW.. 
Renton,  WA  98055-4056;  telephone 
(425)  227-2785;  facsimile  (425)  227- 
1149. 

SUPPLEMENTARY  INFORMATION:  Section 
757  of  Public  Law  (Pub.  L.)  106-81,  The 
Wendell  H.  Ford  Aviation  Investment 
and  Reform  Act  for  the  21st  Centm^, 
required  the  FAA  to  establish  a 
government-industry  team  to  simplify 
the  seat  certification  process  for 
transport  category  airplanes.  The  FAA 
established  this  team  and  has  been 
working  for  over  two  years  to  improve 
and  simplify  the  process  of  seat 
certification  in  accordance  with  the  Act. 


One  of  the  actions  the  team 
recoDunended  is  the  hosting  of  an 
annual  conference  to  provide 
information  to  the  public  regarding 
accomplishments  to  date  and  to 
promote  standard  application  of 
requirements  and  certification 
processes.  The  first  annual  conference 
was  held  March  7,  2002. 

Participation  at  the  Confierence 

Although  the  primary  purposes  of  the 
conference  is  to  convey  information 
regarding  the  simplification  of  seat 
certification  processes,  presentation  by 
the  public  will  be  accommodated  at  the 
conference  to  the  extent  that  time 
allows.  If  you  are  interested  in 
presenting  material  or  oral  statements, 
you  should  submit  your  request,  along 
with  any  presentation  materials,  to  the 
FAA  prior  to  August  15,  2003.  Submit 
your  request  to  the  person  listed  imder 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT,  along  with  an  estimate  of  the 
time  needed  for  your  presentation. 
Requests  received  after  August  15,  2003, 
will  be  considered  and  may  be 
scheduled,  time  permitting,  during  the 
conference.  Every  effort  will  be  made  to 
accommodate  as  many  presenters  as 
possible  in  the  time  allotted. 

Conference  Agenda 

A  preliminary  agenda  will  be 
available  for  review  at  the  following 
website  by  July  1,  2002:  http:// 
www.faa.gov/certification/index-tad. 
htm.  We  will  update  the  agenda  posted 
on  the  conference  Web  site  periodically 
as  conference  participants  provide 
further  details  of  their  presentations. 

Conference  Procedures 

The  following  procedures  are 
established  to  facilitate  the  conference: 

•  Attendance  at  the  conference  on 
September  17  and  18  is  open  to  the 
public,  but  will  be  limited  to  the  space 
available. 

•  There  will  be  no  admission  fee  or 
other  charge  to  attend  or  participate  in 
the  conference.  The  opportimity  to 
conunent  on  the  presentations  will  be 
available  to  all  persons,  subject  to 
availability  of  time. 

•  The  conference  is  primarily 
designed  to  provide  information  to  the 
public  concerning  issues  related  to  seat 
certification  processes.  As  such,  the 
conference  will  contain  detailed 
presentations  by  FAA  and  industry 
participants  regarding  the 
accomplishments  to  date,  as  well  as 
explanations  of  recently  pubhshed 
documents. 

•  The  conference  will  be  conducted 
in  £ui  informal  manner.  Participants  may 


ask  questions  to  clarify  statements  made 
during  the  presentations. 

•  Representatives  of  the  FAA  will 
preside  over  the  conference.  A  panel  of 
FAA  and  industry  personnel  involved 
in  this  issue  will  be  present. 

•  Statements  made  by  FAA  members 
of  the  conference  panel  are  intended  to 
facilitate  discussion  of  the  issues  or  to 
clarify  issues.  Unless  stated  as  such, 
these  statements  should  not  necessarily 
be  construed  as  an  FAA  position. 

•  An  individual,  whetner  speaking  in 
person  or  in  a  representative  capacity  on 
behalf  of  an  organization,  may  be 
limited  to  a  10-minute  statement.  If 
possible,  additional  time  may  be 
allotted.  \ 

•  The  FAA  will  try  to  accommodate 
all  questions,  time  permitting. 

•  The  FAA  will  review  and  consider 
all  material  presented  by  participants  at 
the  conference.  Participants  are 
requested  to  provide  an  electronic  copy 
of  all  presentation  materials  for  use 
during  the  conference  to  the  individual 
listed  above  under  the  heading  FOR 
FURTHER  INFORMATION  CONTACT.  Hard 
copies  may  be  provided  to  the  audience 
at  the  discretion  of  the  participant. 

Issue  in  Renton,  WA.  on  June  25,  2004. 
Vi  Lipslci, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-17364  Filed  7-8-03;  8:45  am] 
BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federai  Highway  Administration 

Environmental  impact  Statement: 
Jefferson  and  Clearfield  Counties,  PA 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Cancellation  of  the  notice  of 
intent. 


SUMMARY:  This  notice  rescinds  the 
previous  Notice  of  Intent  (issued 
January  17,  2002)  to  prepare  an 
Environmental  Impact  Statement  for  a 
proposed  highway  project  within  the 
study  area  of  U.S.  219  (eastern 
terminus).  S.R.  0830  (western  terminus). 
Interstate  80  (southern  terminus)  and 
the  DuBois-Jefferson  Airport  (porthem 
terminus). 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cough.  P.E..  Director  of 
Operations,  Federal  Highway 
Administration,  Peimsylvania  Division 
Office,  228  Walnut  Street,  5th  Floor. 
Harrisburg,  PA  17101-1720,  Telephone 
(717)  221-3411  or  Mark  S.  Rozich,  P.E.. 
Project  Manager,  Pennsylvania 
Department  of  Transportation,  District 


Federal  Register/ Vol.  68.  No.  131 /Wednesday,  July  9,  2003 / Notices 


41039 


10-0,  Route  286  South,  PO  Box  429, 
{Indiana,  Pennsylvania  15701,  (724)  357- 
2852. 

SUPPLEMENTARY  INFORMATION:  Social. 
Icniltural  and  natural  analyses  have 
indicated  that  there  will  be  no 
significant  impacts  associated  with  this 
project.  An  Environmental  Assessment 
will  be  prepared. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  ffighway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

j  Dated:  July  2,  2003. 

DBvid  C  Lawton, 

fTiWA  Assistant  Division  Administrator. 
Harrisburg,  PA. 

[PR  Doc.  03-17354  Filed  7-8-03;  8:45  am] 

BILUNG  CODE  4910-22-m' 


DEPARTMENT  OF  TRANSPORTATION 


'ederal  Transit  Administration 


T 


Environmental  Impact  Statement  on  a 
Light  Rail  Transit  Extension  From 
Sierra  Madre  Villa  Station  In  Pasadena 
to  Montciair  in  Metropolitan  Los 
Angeles,  CA 

AGENCY:  Federal  Transit  Administration, 
DOT. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  the  Los 
Angeles  to  Pasadena  Metro  Blue  Line 
Construction  Authority  (referred  to 
hereafter  as  the  Gold  Line  Construction 
Authority)  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  for 
transit  improvements  between  Pasadena 
and  Montciair  in  Los  Angeles  and  San 
Bernardino  counties  in  California.  The 
EIS  will  be  prepared  as  a  joint  EIS  and 
Environmental  Impact  Report  (EIR)  to 
satisfy  the  requirements  of  both  NEPA 
and  the  California  Environmental 
Quality  Act  (CEQA). 

The  purpose  of  this  notice  is  to  notify 
iriterested  individuals,  organizations, 
and  business  entities,  affected  Native 
American  Tribes,  and  Federal,  State, 
and  local  governmental  agencies  of  the 
intent  to  prepare  an  EIS/EIR  and  to 
invite  participation  in  the  study.  At 
present,  four  alternatives  are  proposed 
for  evaluation  in  the  EIS/EIR.  These 
alternatives  were  developed  diuing  a 
Planning  Alternatives  Analysis 
imdertaken  by  the  Gold  Line 
Construction  Authority  and  the  San 


Gabriel  Valley  Coimcil  of  Govenunents 
-    (SGVCOG)  in  2001-2002.  In  addition, 
reasonable  alternatives  identified 
through  the  scoping  process  will  be 
evaluated  in  the  EIS/EIR. 

Scoping  w^ll  be  accomplished 
through  correspondence  and 
discussions  with  interested  persons, 
organizations,  and  Federal,  State,  and 
local  agencies,  and  through  public  and 
agency  meetings.  FTA  intends  to  invite 
the  SGVCOG,  the  San  Bernardino 
Associated  Governments  (SANBAG),  the 
Los  Angeles  County  Metropolitan 
Transportation  Authority  (LACMTA), 
and  the  Federal  Railroad  Administration 
to  be  cooperating  agencies  in  preparing 
the  NEPA  documents. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  the  EIS/EIR, 
including  the  alternatives  and  impacts 
to  be  considered,  must  be  received  no 
later  that  August  1,  2003.  Written 
comments  should  be  sent  to  the  Gold 
Line  Construction  Authority  at  the 
address  given  below  in  ADDRESSES. 

Scoping  Meeting  Dates:  Four  public 
open-house  scoping  meetings  will  be 
held  from  5  p.m.  to  8  p.m.  on  July  15, 
16. 17,  and  21.  2003  at  locations  given 
below  in  ADDRESSES.  An  interagency 
scoping  meeting  will  also  be  held  on 
July  22,  2003,  from  2  p.m.  to  5  p.m.  at 
the  Gold  Line  Construction  Authority 
offices,  625  Fair  Oaks  Avenue,  Suite 
200,  South  Pasadena,  CA  91030 
ADDRESSES:  Written  comments  should 
be  sent  to  Susan  Hodor,  Gold  Line 
Construction  Authority,  625  Fair  Oaks 
Avenue,  Suite  200,  South  Pasadena, 
California  91030;  phone:  (626)  403- 
5500;  fax:  (626)  799-8599.  Information 
on  the  project  may  be  obtained  from  the 
Gold  line  Construction  Authority  by 
faxing  a  request  to  Susan  Hodor  at  (626) 
799-8599  or  by  e-mail  at 
shodor@metrogoIdline.org  or  by  visiting 
the  project  Web  site  at  http:// 
www.metrogoldline.org. 

The  public  open-house  scoping 
meetings  will  be  held  at  the  following 
four  locations.  Identical  information 
about  the  proposed  project  will  be 
provided  at  each  of  the  meetings  and 
interested  parties  may  participate  at  any 
of  the  meetings.  There  will  be  no  formal 
presentation  at  the  open-house  scooping 
meetings;  members  of  the  public  are 
invited  to  attend  at  any  time  between  5 
p.m.  and  8  p.m.  on  these  dates: 
July  15,  2003:  City  Hall.  City  of  San 
Dimas.  245  E.  Bonita  Ave.,  San  Dimas, 
CA  91773. 
July  16,  2003:  City  Hall,  City  of 
Claremont,  207  Harvard  Ave., 
Claremont,  CA  91711. 
July  17,  2003:  Public  Library— 
Commimity  Room,  City  of  South 


Pasadena,  1115  El  Centro  Street, 
South  Pasadena,  CA  91030. 
July  21,  2003:  City  HaU.  City  of  Arcadia, 
240  W.  Huntington  Drive,  Arcadia, 
CA  91007. 

AU  meeting  locations  are  accessible  to 
people  with  disabilities.  Any  individual 
with  a  disability  who  requires  special 
assistance,  such  as  a  sign  language 
interpreter  or  a  translator,  should 
contact  Susan  Hodor  at  (626)  403-5500 
at  least  48  hours  in  advance  of  the 
meeting  so  that  arrangements  can  be 
made. 

RDR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ervin  Poka,  Team  leader,  or  Mr.  Ray 
Tellis,  Program  Specialist,  FTA/FHWA 
Metropolitan  Office,  888  S.  Figueroa  St. 
(Suite  1850),  Los  Angeles,  California 
90017;  phone:  (213)  202-3950;  fax:  (213) 
202-3961. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  Study  Area  and  Scope 

The  purpose  of  the  proposed  action  is 
to  improve  east-west  mobility  across  the 
24-mile  long  corridor  in  the  San  Gabriel 
Valley,  to  relieve  congestion  on  existing 
transportation  facilities,  to  increase 
connections  to  work  and  educational 
destinations  within  the  San  Gabriel 
Valley  and  the  Los  Angeles  region,  to 
support  economic  revitalizalion  in  each 
city  along  the  corridor,  and  to  contribute 
to  the  preservation  and  enhancement  of 
the  natural  environment.  The  corridor 
includes  the  cities:  Pasadena,  Arcadia, 
Monrovia,  Duarte,  Irwindale,  Azusa, 
Glendora,  San  Dimas.  La  Verne, 
Pomona,  Claremont,  and  Montclaii;  and 
the  counties:  Los  Angeles  and  San 
Bernardino. 

n.  Alternatives 

The  alternatives  proposed  for 
evaluation  in  the  EIS/EIR  were 
developed  during  a  Planning 
Alternatives  Analysis  that  began  in 
September  2001  and  continued  through 
June  2002.  The  Planning  Alternatives 
Analysis  can  be  reviewed  on  the  project 
Web  site:  http://www.metrogoldline.org. 
The  Planning  Alternatives  Analysis 
looked  at  transportation  conditions  and 
possible  solutions  for  improving 
mobility  across  the  24-miIe  long 
corridor  from  Pasadena  to  Claremont. 
Seven  alternatives  were  examined  in 
this  study  and  screened  down  to  a 
Locally  Preferred  Alternative  (LPA) 
selected  by  the  Gold  Line  Construction 
Authority  and  the  San  Gabriel  Valley 
Council  of  Governments  (SGVCOG).  The 
LPA  is  a  continuation  of  the  light  rail 
transit  (LRT)  technology  from  the 
existing  Sierra  Madre  Villa  LRT  station 
in  Pasadena  to  the  Claremont  Transit 
Center.  The  Sierra  Madre  Villa  LRT 
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station  is  the  eastern  terminus  of  the 
"Phase  I  area",  in  which  LRT  service 
was  implemented  from  Los  Angeles, 
through  South  Pasadena,  to  Pasadena.  A 
further  extension  to  the  City  of 
Montclair  was  subsequently  added  to 
the  scope  of  the  EIS/EIR. 

The  EIS/EIR  will  evaluate  a  No-Action 
alternative,  a  Transportation  System 
Management/Transportation  Demand 
Management  (TSM/TDM)  alternative, 
the  LRT  LPA  to  Montclair,  and  a  shorter 
LRT  alternative  from  the  existing  Sierra 
Madre  Villa  station  to  the  City  of 
Irwindale.  Alternative  locations  for  a 
LRT  maintenance  and  storage  facility 
will  also  be  evaluated.  The  LRT 
alternatives  would  use  the  former  BNSF 
railroad  right-of-way  now  owned  by  the 
Gold  Line  Construction  Authority  and 
the  San  Bernardino  Associated 
Governments  (SANE AG).  There  are  still 
a  few  freight  movements  that  occur  on 
tlie  railroad  line.  The  EIS/EIR  will 
examine  operating  scenarios  to 
determine  whether  time-separated  joint- 
use  can  occur  or  whether  freight 
operations  must  be  supplanted.  The  No- 
Action  Alternative  is  the  continuation  of 
existing  bus  service  policies  in  the  study 
area.  Under  the  No-Action  Alternative, 
increases  in  service  would  track  with 
increases  in  demand  due  to  population 
or  employment  growth  in  the  area,  in 
accordance  with  current  transit  service 
policies.  The  TSM/TDM  Alternative 
consists  of  low-cost  mobility 
improvements  that  attempt  to  serve  the 
project  purpose  and  need  without 
building  a  transit  guideway.  The  TSM/ 
TDM  alternative  will  be  developed  by 
the  Gold  Line  Construction  Authority  in 
consultation  with  FTA  to  serve  as  the 
New  Starts  baseline  for  comparing  the 
LPA  to  other  projects  nationwide 
competing  for  New  Starts  funding.  Any 
additional  alternatives  that  emerge 
during  the  scoping  of  the  EIS/EIR, 
especially  alternatives  that  reduce  costs 
or  impacts  while  providing  comparable 
transportation  benefit,  will  also  be 
considered. 

m.  Probable  Efifects 

The  Planning  Alternatives  Analysis 
included  a  screening  process  to  identify 
potential  environmental  impacts.  This 
screening  indicated  the  areas  of 
probable  effects  of  the  project  would  be 
air  quality,  cultural  resources,  land  use, 
noise  and  vibration,  and  traffic.  Most 
impacts  appear  likely  to  occur  in  the 
vicinity  of  proposed  stations  and  at  the 
maintenance  yard  sites.  Noise  impacts, 
however,  are  possible  along  the  entire 
corridor  because  of  numerous  at-grade 
crossings  that  would  require  the 
sounding  of  warning  horns  and  the 
actuation  of  grade-crossing  warning 


devices  as  LRT  vehicles  move  through 
the  intersection.  The  full  range  of 
environmental  topics  will  be  evaluated 
in  the  EIS/EIR.  The  EIS/EIR  will  also 
evaluate  whether  the  proposed  LRT 
extension  would  generate 
environmental  impacts  in  the  Phase  I 
area  (Los  Angeles,  South  Pasadena,  and 
Pasadena). 

rv.  FTA  Procedures 

In  accordance  with  FTA  policy,  all 
federal  laws,  regulations  and  executive 
orders  affecting  project  development, 
including  but  not  limited  to  the 
regulations  of  the  Council  on 
Environmental  Quality  and  FTA 
implementing  NEPA  (40  CFR  parts 
1500-1508  and  23  CFR  part  771),  the 
conformity  requirements  of  the  Clean 
Air  Act,  section  404  of  the  Clean  Water 
Act,  Executive  Orders  11988,  11990  and 
12898  regarding  floodplains,  wetlands, 
and  environmental  justice,  respectively, 
the  National  Historic  Preservation  Act, 
the  Endangered  Species  Act,  and  section 
4(f)  of  the  Department  of  Transportation 
Act,  will  be  addressed  to  the  maximimi 
extent  practicable  during  the  NEPA 
process. 

The  Draft  EIS/EIR  for  the  Gold  Line 
Light  Rail  Extension  from  the  Sierra 
Madre  Villa  Station  in  Pasadena  to 
Montclair  will  be  based  on  conceptual 
engineering  of  the  alternatives, 
including  stations,  maintenance  and 
storage  facilities,  and  alignment  options. 
Station  designs,  maintenance  and 
storage  facility  layouts,  and  alignment 
options  as  well  as  operational  elements, 
will  be  refined  to  minimize  and  mitigate 
any  adverse  impacts. 

After  its  publication,  the  Draft  EIS/EIR 
will  be  available  for  public  review  and 
comment,  and  one  or  more  public 
hearings  will  be  held.  The  actions  taken 
in  response  to  the  comments  on  the 
Draft  EIS/EK  vdll  be  presented  in  the 
Final  EIS/EIR,  which  will  be  based  on 
preliminary  engineering  of  the  LPA  and 
other  surviving  alternatives. 

Issued  on:  July  2,  2003. 
Leslie  T.  Rogers, 
Regional  Administrator. 
(FR  Doc.  03-17366  Filed  7-8-03;  8:45  am] 
BILUNG  CODE  4910-57-P 


MARITIME  ADMINISTRATION 
[Docket  Number:  MARAD  2003-15559] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 


the  Coastwise  Trade  Laws  for  the  vessel 
CHIMERA. 

summary:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15559  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD 's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  nimiber  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  Part  388. 
DATES:  Submit  comments  on  or  before 
August  8,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  15559. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  CHIMERA  is:* 

Intended  Use:  "Uninspected  power 
vessel,  six  passengers  or  less  for  hire." 
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Geogmphic  Region:  "a.  Coast  of 

[aine,  b.  U.S.  East  Coast  Maine  to 

'lorida,  very  occasionally." 

Dated:  July  2,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C  Ridunl, 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-17284  Filed  7-8-03;  8:45  am] 

BILLING  CODE  481»-ai-(> 


MARrriME  ADMINISTRATION 

[Docket  Number:  MARAO  2003-15560] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

f  GENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
HDV-35. 


summary:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD).  is 
authorized  to  grant  waiver&of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15560  at 
http://dms.dot.gov.  hiterested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Conunents  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  shoidd  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
August  8,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  iHunber  MARAD-2003-15560. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401. 
Department  of  Transportation,  400  7th 
St.,  SW..  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 


dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copjring 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  dociunent  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATTON:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  HDV-35  is: 

Intended  Use:  "Research  and 
development  craft-prototype  for  new 
technology  being  develops!  by  Navatek 
Ltd." 

Geogmphic  Region:  "Los  Angeles,  CA 
and  Hawaii". 

Dated:  July  2,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C  Ricliani, 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-17285  Filed  7-8-03;  8:45  am] 
BiujNC  CODE  4no-ai-p 


MARmiME  ADMINISTRATION 

[Docket  Number:  MARAD  2003-15555] 

Requested  Administrath^e  Waiver  of 
the  Coastwise  Trade  l.aws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
LIVIN'  DREAMS. 


SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15555  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  efect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003).  Uiat 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 


builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  A  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
appUcation.  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  Part  388. 

DATES:  Submit  c(Hiunents  on  or  before 
August  8,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  niunber  MARAD-2003-15555. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk 
U.S.  DOT  Dockets.  Room  PL-^^01, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
^  electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  hoUdays.  An 
electronic  version  of  this  document  and 
all  dociunents  entered  into  this  docket 
is  available  on  the  Worid  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Sti«et,  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  LIVIN'  DREAMS  is: 
Intended  Use:  "Carry  passengers  6  or 
less." 

Geogmphic  Region:  "1.  BAHAMAS 
AND  FLORIDA  2.  CT  AND  RI  3.  U.S 
VIRGIN  ISLANDS." 

Dated:  July  2,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-17280  Filed  7-8-03;  8:45  am] 

BILLMG  COM  4»10-*1-P 


MARITIME  ADMiMSTRATION 

[Docket  Number:  MARAD  2003-15554] 

Requested  Administrative  Wahw  of 
the  Coastwise  Trade  l.aws 

AGBCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
RAVEN'S  DANCE. 
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summary:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD).  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15554  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S. -flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084,  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S. -flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Conunents  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  conunents  oaor  before 
August  8.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15555. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL^Ol, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dntses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.  dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana.  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street.  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATK>N:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  RAVEN'S  DANCE 
is: 
Intended  Use:  "Sailing  charter." 
Geographic  Region:  "Prince  William 
Sound,  Alaska,  Alaska  Northeast  Gulf 
Coast." 


Dated:  July  2.  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-17279  Filed  7-»-03;  8:45  am) 

BUiJNG  CODE  4910-ai-P 

MARITIME  ADMINISTRATION 

[Docket  Number:  MARAO  2003-15558] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 

RHUMB  Line. 

summary:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15558  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30.  2003). 
that  the  issuance  of  the  waiver  will  have 
an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
August  8.  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15558. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  hitemet  at  http:// 
dmses.dot.gov/submit/ .  All  comments 
will  become  part  of  this  docket  and  will 


be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington. 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  RHUMB  LINE  is: 

Intended  Use:  "Skippered  sailboat 
charters  with  no  more  than  5  passengers 
for  hire.  The  charters  are  mainly  for 
persons  interested  in  a  sailing  adventiu^ 
and  learning  boat  handling,  navigation, 
seamanship  and  other  boat  skills.  Sale 
of  any  fish  caught  diuing  charter  will 
not  be  permitted.  The  cruises  will 
typically  be  no  more  than  two  weeks  but 
probably  a  week  or  less  during  the 
Jime — September  season." 

Geographic  Region:  "All  navigable 
Washington  state  waters  except  the 
Columbia  river  and  inland  lakes  and 
rivers;  all  navigable  waters  of  British 
Colmnbia.  Canada;  all  navigable  waters 
of  Alaska  south  of  Cape  Spencer  except 
inland  lakes  and  rivers." 

Dated:  July  2.  2003. 

By  order  of  the  Maritime  Administrator. 
Joe!  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-17283  Filed  7-8-03;  8:45  am) 
BILUNG  CODE  4910-«1-P 


MARITIME  ADMINISTRATION 
[Docket  Number:  MARAD  2003-15557] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SAVANNAH. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circiunstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15557  at 
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http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
i vessels.  If  MARAD  determines,  in 
jaccordance  with  Pub.  L.  105-383  and 
IMARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
[vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  niunber  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
^teria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

EES:  Submit  comments  on  or  before 
;ust  8,  2003. 
RESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15557. 
Written  conunents  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  Pt-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
^  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  docimient  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATKW:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  SAVANNAH  is: 
I  Intended  Use:  "Nature  cruises." 

J  Geographic  Region:  "Maine  to 
Florida." 

jDated:  July  2,  2003. 

!By  order  of  the  Maritime  Administrator. 
Jod  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-17282  Filed  7-8-03;  8:45  am] 
BnXING  COOE  4no-8i-p 


MARITIME  ADMINISTRATION 

[Docket  Number:  MARAD  2003-15556] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
Storm  Bay. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  ^ant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
imder  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15556  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30.  2003).  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
August  8,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003-15556. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St..  SW..  Washington.  DC  20590-0001. 
You  may.  also  send  conunents 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana.  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  Storm  Bay  is: 

Intended  Use:  "To  operate  coastwise 
charters  as  an  uninspected  vessel,  no 
more  than  six  passengers." 

Geographic  Region:  "Coastal 
Massachusetts  (predominantly 
Nantucket  sound),  and  the  U.S.  Virgin 
Islands." 

Dated:  July  2,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administmtion. 
[FR  Doc.  03-17281  Filed  7-8-03;  8:45  am) 

BILUNG  CODE  4giO-B1-P 


DEPARTMENT  OF  THE  TREASURY 

President's  Commission  on  the  United 
States  Postal  Service;  Notice  of 
Meeting 

agency:  Departmental  Offices, 
Department  of  the  Treasury. 
ACTION:  Notice  of  meeting. 


SUMMARY:  Notice  is  given  of  a  meeting 
of  the  President's  Commission  on  the 
United  States  Postal  Service. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  July  23,  beginning  at  9  am. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ronald  Reagan  Building  and 
International  Trade  Center.  Polaris  Suite 
(Concourse  Level  C).  1300  Pennsylvania 
Avenue.  NW.,  Washington.  DC  20004. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Roger  Kodat.  Designated  Federal 
Official.  202-622-7073. 
SUPPLEMENTARY  INFORMATION:  At  the 
public  meeting,  the  Commission  will 
review  and  discuss  a  draft  Commission 
report.  Seating  is  limited. 

Dated:  July  2,  2003. 
Roger  Kodat. 

Designated  Federal  Official. 
(FR  Doc.  03-17278  Filed  7-8-03;  8:45  am) 
BILUNG  COOE  4811-1fr-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1000 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 
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action:  Notice  and-request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
1000.  Ownership  Certificate. 
DATES:  Written  comments  should  be 
received  on  or  before  September  8,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Ownership  Certificate. 
OMB  Number:  1545-0054. 


Fonn  Number:  1000. 

Abstmct:  Form  1000  is  used  by 
citizens,  resident  individuals, 
fiduciaries,  and  partnerships  in 
connection  with  interest  on  bonds  of  a 
domestic,  resident  foreign,  or 
nonresident  foreign  corporation 
containing  a  tax-free  covenant  and 
issued  before  January  1, 1934.  IRS  uses 
the  information  to  verify  that  the  correct 
amount  of  tax  was  withheld. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Responses: 
1,500. 

Estimated  Time  Per  Response:  3 
hours,  23  minutes. 

Estimated  Total  Annual  Burden 
Hours:  5,040. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 


revenue  law.  Generally,  tax  returns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu'acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  informatipn. 

Approved:  June  30,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-17387  Filed  7-8-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
Issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 
I 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Continuous  Aimpoint 
.  Tracking  System 

Correction 

f  In  notice  document  03-16877 
beginning  on  page  39901  in  the  issue  of 
Thursday,  July  3,  2003,  make  the 
following  correction: 


DEPARTMENT  OF  EDUCATION 
[CFDA  84.21 5H] 

Office  of  Safe  and  Drug-Free 
Schools— Foundations  For  Learning 
Grants;  Notice  inviting  Applications  for 
New  Awards  for  Rscai  Year  (FY)  2003 

Correction 

In  notice  document  03-16141 
beginning  on  page  38026  in  the  issue  of 
Thursday,  Jxme  26,  2003  make  the 
following  corrections: 

1.  On  page  38027,  in  the  first  column, 
in  the  third  line,  "July  30,  2003"  should 
read  "August  4,  2003". 
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On  page  39901.  in  the  third  column, 
in  the  SUNfNfARY  section,  in  the  fourth 
line,  the  U.S.  Patent  Application 
number  "101/103.748"  should  read  "10/ 
103,748." 

[FR  Doc.  C3-16877  Filed  7-8-03;  8:45  am) 
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2.  On  the  same  page,  in  the  same 
column,  in  the  fifth  line,  "August  30. 
2003"  should  read  "September  4.  2003". 
[FR  Doc.  C3-16141  Filed  7-8-03;  8:45  ami 

BILUNG  CODE  150S-01-0 


DEPARTMENT  OF  STATE 

Office  of  Protocol;  Gifts  to  Federal 
Employees  From  Foreign  Government 
Sources  Reported  to  Employing 
Agenices  in  Calendar  Year  2002 

Correction 

In  notice  docimient  03-15209 
beginning  on  page  37208  in  the  issue  of 
Monday,  June  23. 2003  make  the 
following  correction: 

On  page  37242,  in  the  table,  in  the 
second  column,  in  the  fourth  line, 
"March  19.  2003"  should  read  "  March 
19,  2002". 

[FR  Doc.  C3-15209  Filed  7-8-03;  8:45  amj 
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Department  of  Labor 

Order  of  Succession  to  the  Secretary  of 
Labor  and  Continuity  of  Executive 
Direction;  Notice 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 
[Secretary's  Order  4-2003] 

Order  of  Succession  to  the  Secretary 
of  Labor  and  Continuity  of  Executive 
Direction 

1.  Purpose.  To  provide  for  succession 
to  act  as  Secretary  of  Labor  in  case  of 
death  or  resignation  of  the  Secretary,  or 
if  the  Secretary  is  otherwise  unable  to 
perform  the  functions  and  duties  of  the 
ofBce,  including  in  case  of  absence  or 
sickness:  to  provide  lines  of  succession 
for  executive  continuity  within  the 
Department  and  its  Agencies  during 
vacancies  arising  in  a  period  of  national 
emergency  or  in  the  course  of  business; 
and  to  identify  the  first  assistant  to 
those  officers  of  the  Department  whose 
appointment  to  office  is  required  to  be 
made  by  the  President,  by  and  with  the 
advice  and  consent  of  the  Senate. 

2.  Authority  and  Directives  Affected. 
This  Order  is  issued  pursuant  to 
Executive  Order  13245,  the  Federal 
Vacancies  Reform  Act  of  1998  (the 
FVRA)  (codified  generally  at  5  U.S.C. 
3345,  et  seq.y,  the  Act  of  March  4,  1913, 
as  amended;  the  Act  of  April  17,  1946; 
Reorganization  Plan  No.  6  of  1950; 
Reorganization  Plan  No.  1  of  1958; 
Reorganization  Plan  No.  1  of  1973; 
Federal  Civil  Defense  Act  of  1950; 
Disaster  Relief  Act  of  1974;  Executive 
Order  12656;  and  Executive  Order 
12148. 

Secretary's  Order  2-2001  is  canceled. 
All  agency  delegations  in  conflict  with 
this  Order  and  its  Attachment  are 
hereby  superseded. 

3.  Background.  Following  the  1998 
enactment  of  the  Federal  Vacancies 
Reform  Act,  the  order  of  succession  of 
officers  to  act  as  Secretary  of  Labor  in 
periods  of  vacancy  was  determined  by 
Secretary's  Order  2-2001  which  was 
issued  under  Executive  Order  10513 
(January  19,  1954).  On  December  18. 
2001,  Executive  Order  13245  provided  a 
new  order  of  succession  to  the  position 
of  Secretary  of  Labor. 

4.  Order  of  Succession.  In  accordance 
with  Executive  Order  13245  and  the 
FVRA,  in  case  of  absence,  sickness, 
resignation,  or  death  and  during  periods 
of  national  emergency,  the  functions 
and  duties  of  the  officers  of  the 
Department  of  Labor  and  their 
respective  responsibilities  for 
operational  management  will  be 
performed  in  an  acting  capacity  by  the 
incumbents  of  the  positions  designated 
in  the  following  orders  of  succession: 

a.  To  the  Secretary  of  Labor 

(1)  Deputy  Secretary  of  Labor; 


(2)  Solicitor  of  Labor; 

(3)  Assistant  Secretary  of  Labor  in 
charge  of  Administration  and 
Management; 

(4)  Assistant  Secretary  of  Labor  in 
charge  of  Policy; 

(5)  Assistant  Secretary  of  Labor  in 
charge  of  Congressional  and 
Intergovernmental  Affairs; 

(6)  Assistant  Secretary  of  Labor  in 
charge  of  the  Employment  and  Training* 
Administration; 

(7)  Assistant  Secretary  of  Labor  in 
charge  of  the  Employment  Standards 
Administration; 

(8)  Assistant  Secretary  of  Labor  in 
charge  of  the  Employee  Benefits 
Sectuity  Administration; 

(9)  Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health; 

(10)  Assistant  Secretary  of  Labor  for 
Mine  Safety  and  Health; 

(11)  Assistant  Secretary  of  Labor  in 
charge  of  the  Office  of  Public  Affairs; 

(12)  Assistant  Secretary  of  Labor  for 
Veterans  Employment  and  Training;  and 

(13)  Assistant  Secretary  of  Labor  in 
charge  of  the  Office  of  Disability 
Employment  Policy. 

However,  no  individual  who  is 
serving  in  an  acting  capacity  in  any  of 
the  above  positions  shall  act  as 
Secretary  pursuant  to  this  Order. 

b.  To  All  Other  PAS  Positions  and 
Heads  of  Other  Principal  Organizational 
Units 

(1)  There  are  offices  and  agencies 
within  the  Department  of  Labor  headed 
by  officers  whose  appointment  to  office 
is  required  to  be  made  by  the  President, 
by  and  with  the  advice  and  consent  of 
the  Senate  (PAS).  In  the  event  of  a 
vacancy  in  any  of  these  PAS  positions, 
the  FVRA  provides  that  except  in 
certain  narrow  circumstances,  the  "first 
assistant  (to  the  PAS  position]  shall 
perform  the  functions  and  duties  of  the 
[PAS  position]  temporarily  in  an  acting 
capacity"  (subject  to  certain  time 
limitations),  unless  and  until  the 
President  makes  an  alternative 
designation  under  the  FVRA.  The 
functions  and  duties  of  the  PAS  officers 
of  the  Department  and  the  operational 
management  of  the  respective  agency 
will  be  performed  by  the  incumbent  first 
assistant  to  the  PAS  position,  as 
designated  in  the  Memorandum 
attached  to  this  Order. 

(2)  In  the  event  that  (a)  there  is  a 
vacancy  in  the  position  of  the  first 
assistant,  or  (b)  the  first  assistant 
position  is  occupied  by  a  person  who  is 
statutorily  barred  from  serving  as  an 
acting  officer,  the  operational 
management  of  the  agency  headed  by 
the  PAS  shall  be  performed  by  the 
person  whose  designation  closest 


follows  that  of  the  first  assistant,  unless 
and  until  the  President  makes  an 
alternative  designation  imder  the  FVRA. 
However,  the  "functions  and  duties"  of 
the  PAS  may  not  be  performed  by  any 
person  other  than  the  person  serving  in 
an  acting  capacity  (or,  in  the  absence  of 
an  acting  officer,  by  the  Secretary 
pursuant  to  the  FVRA).  The  "functions 
and  duties"  are  those  non-delegable 
responsibilities  (a)  established  by  law 
(statute  or  regulation);  and  (b)  required 
to  be  performed  by,  and  only  by,  the 
PAS. 

(3)  The  Memorandum  described  in 
Section  3(b)(1)  above,  shall  include 
succession  to  the  heads  of  other 
Departmental  organizational  units  that 
report  to  the  Secretary. 

(4)  Nothing  in  this  Order  or  the 
Memorandum  shall:  (1)  Be  construed  to 
override  the  provisions  in  the  FVRA 
with  respect  to  the  Inspector  General  or 
the  Chief  Financial  Officer  (5  U.S.C. 
3348(e));  or  (2)  limit  the  Secretary's 
authority  to  reassign  functions  or  duties 
of  officers  unless  otherwise  precluded 
by  law  or  regulation. 

(5)  That  Memorandiun  shall  be 
published  in  the  Federal  Register  and 
codified  in  the  Department  of  Labor 
Manual  Series.  It  is  also  subject  to 
periodic  revision  by  the  Secretary,  as 
necessary,  and  is  effective  on  the  date 
indicated  above. 

5.  Effective  Date.  This  Order  is 
effective  immediately. 

Dated:  June  30,  2003. 
Elaine  L.  Chao, 

Secretary  of  Labor. 

Attachment — Memorandum  for  DOL 
Executive  Staff 

June  30,  2003. 
From:  Elaine  L.  Chao 
Subject:  To  Provide  for  the  Order  of 
Succession  for  Executive  Continuity 
This  memorandum  is  issued  pursuant  to 
Secretary's  Order  4-2003  and  the  authorities 
cited  therein,  in  order  to  provide  lines  of 
succession  in  case  of  absence,  sickness, 
resignation,  or  ^eath  of  agency  heads  and 
during  periods  of  national  emergency 
declared  by  the  President  and  to  provide  for 
ongoing  operational  management  of  agency 
programs  and  personnel. 

Functions  and  duties  and  ongoing 
operational  management  responsibilities  of 
the  officers  of  the  Department  whose 
appointment  to  office  is  required  to  be  made 
by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate  (PAS),  will  be 
performed  in  an  acting  capacity  by  the  below 
designated  "first  assistants,"  unless  and  until 
the  President  makes  an  alternative 
designation  under  the  Federal  Vacancies 
Reform  Act  of  1998  (FVRA).'  Functions  and 


'  The  first  assistants  are  designated  in  the  list  that 
follows  as  the  position  designated  immediately 
below  the  PAS  or  non-PAS  agency  head  position 
title. 
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duties  are  those  non-delegable 
responsibilities  established  by  law  (statute  or 
regulation)  and  required  to  be  performed  by, 
and  only  by,  the  PAS. 

In  the  event  that  the  first  assistant  does  not 
serve  or  is  barred  from  serving,  unless  and 
until  the  President  makes  an  alternative 
designation  under  the  FVRA,  the  person 
whose  designation  closest  follows  that  of  the 
first  assistant  shall  perform  the  operational 
management  of  the  agency.  However,  the 
functions  and  duties  of  the  PAS  may  not  be 
performed  by  any  person  other  than  the 
person  serving  in  an  acting  capacity,  in 
accord  with  FVRA  (or,  in  the  absence  of  an 
acting  officer,  by  the  Secretary  pursuant  to 
the  FVRA). 

The  Office  of  the  Chief  Information  Officer 
And  the  Bureau  of  International  Labor  Affairs, 
which  are  not  covered  by  the  statute, 
(because  they  are  not  headed  by  PAS 
positions)  are  included  in  this  memorandiun 
for  the  purpose  of  consolidating  the 
presentation  of  the  Department's  program  for 
establishing  orderly  internal  succession  in 
the  event  of  vacancies. 

This  memorandum  supersedes  all  prior 
inconsistent  agency  delegations.  Agency 
Heads  shall  assure  that  agency  delegations, 
position  descriptions,  and  other  pertinent 
docoments  are  maintained  consistently  with 
the  designations  provided  below.  Any 
modifications  to  the  Order  of  Succession 
specified  in  this  memorandum  are  solely 
reserved  to  the  Secretary. 

This  memorandum  shall  be  published  in 
the  Federal  Register  and  codified  in  the 
Department  of  Labor  Manual  Series.  This 
memorandum  is  subject  to  periodic  revision 
by  the  Secretary,  as  necessary,  and  is 
effiective  on  the  date  indicated  above. 

Designation  of  Agency  First  Assistant »  and 
Order  of  Succession 

A.  PAS  Positions  Under  the  Secretary  of 
La\)or 

Deputy  Secretary  of  Labor: 
Designation  to  be  made  by  Presidential 
direction,  as  provided  in  5  U.S.C.  §  3345. 
Solicitor  of  Labor: 

Deputy  Solicitor  for  National  Operations 
Deputy  Solicitor  for  Planning  and 
Coordination 


'The  first  assistants  are  designated  in  italic  font 
immediately  below  the  PAS  or  Non-PAS  posiUon 
titl«.  *^ 


Deputy  Solicitor  for  Regional  Operations 

Assistant  Secretary  for  Administration  and 
Management: 

Deputy  Assistant  Secretary  for  Operations 
Deputy  Assistant  Secretary  for  Budget  and 

Strategic  and  Performance  Planning 
Deputy  Assistant  Secretary  for  Security  and 

Emergency  Management 

Assistant  Secretary  for  the  Employee 
Benefits  Security  Administration:^ 
Deputy  Assistant  Secretary  for  Policy 
Deputy  Assistant  Secretary  for  Program 

Operations 

Assistant  Secretary  for  the  Employment 
Standards  Administration: 

Administrator  of  the  Wage  and  Hour  Division 

Deputy  Assistant  Secretary 

Deputy  Assistant  Secretary  for  Federal 

Contract  Compliance 
Deputy  Assistant  Secretary  for  Labor-  ' 

Management  Programs 
Director,  Office  of  Workers'  Compensation 

Programs 

Assistant  Secretary  for  the  Employment 
and  Training  Administration: 
Deputy  Assistant  Secretary  ^ 
Deputy  Assistant  Secretary 
Deputy  Assistant  Secretary 

Assistant  Secretary  for  the  Mine  Safety  and 
Health  Administration: 
Deputy  Assistant  Secretary  for  Policy 
Deputy  Assistant  Secretary  for  Operations 

Assistant  Secretary  for  the  Occupational 
Safety  and  Health  Administration: 
Deputy  Assistant  Secretary* 
Deputy  Assistant  Secretary 

Assistant  Secretary  for  the  Office  of  the 
Assistant  Secretary  for  Policy: 

Deputy  Assistant  Secretary^ 


2  Described  as  Assistant  Secretary  of  Labor  in 
charge  of  the  Pension  and  Welfare  Benefits 
Administration  in  Executive  Order  13245.  This 
agency  was  renamed  Employee  Benefits  Security 
Administration  in  Secretary's  Order  1-2003. 

'  This  Deputy  Assistant  Secretary  position  is 
responsible  for  the  formulation  of  policies  and 
development  of  mulU-year  goals,  objectives  and 
strategies,  among  other  responsibilities. 

<This  Deputy  Assistant  Secretary  position  is 
responsible  for  Congressional  and 
intergovernmental  liaison  activity,  among  ^ther 
responsibilities. 

*  This  Deputy  Assistant  Secretary  serves  as 
liaison  to  the  Executive  Office  of  the  President  to 


Deputy  Assistant  Secretary  for  Regulatory 
Economics  and  Economic  Policy  Analysis 

Assistant  Secretary  for  the  Office  of 
Congressional  and  Intergovernmental  Affairs: 
Deputy  Assistant  Secretary  for  Congressional 

Affairs 
Deputy  Assistant  Secretary  for 

Intergovernmental  Affairs 

Assistant  Secretary  for  the  Office  of 
Disability  Employment  Policy: 
Deputy  Assistant  Secretary 
Director,  Office  of  Operations 

Assistant  Secretary  for  the  Office  of  Public 
Affairs: 

Deputy  Assistant  Secretary 
Assistant  Secretary  for  the  Vetemns' 

Employment  and  Training  Service: 

Deputy  Assistant  Secretary 

Director  for  Operations  and  Programs 

Director  of  Resource  Management 
Director  of  the  Women 's  Bureau: 

Deputy  Director^ 
Administrator  of  the  Wage  and  Hour 

Division: 

Deputy  Wage  and  Hour  Administrator 

Commissioner  of  the  Bureau  of  Labor 
Statistics: 

Deputy  Commissioner 

Chief  Financial  Officer: 
Deputy  Chief  Finaricial  Officer 

Inspector  General: 
Deputy  Inspector  General 

B.  Non-PAS  Agency  Head  Positions 

Deputy  Under  Secretary  for  International 
Affairs  of  the  Bureau  of  International  Labor 
Affairs: 

Associate  Deputy  Under  Secretary  for  Policy 
Associate  Deputy  Under  Secretary  and 

Director  of  International  Economic  Affairs 

Chief  Information  Officer. 
Deputy  Chief  Information  Officer 
[FR  Doc.  03-17326  Filed  7-8-03;  8:45  am] 
BHXMG  CODE  4Sie-2»-P 


assure  Departmental  policies,  goals,  objeiitives  and 
strategies  reflect  the  Administration's  positions. 

*  This  position  is  first  assistant,  pursuant  to  29 
U.S.C  14. 
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AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Support  activities: 
Technical  service  provider 
I     assistance;  published  7-9- 
03 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Rshery  conservation  and 
management: 

Klortheastem  United  States 
fisheries — 

Northeast  multispecies; 
published  7-9-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Califomia;  published  6-9-03 
Air  quality  implementation 
{plans;  approval  and 
promulgation;  various 
States: 

^orth  Carolina;  published  7- 
9-03 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Piallyl  sulfides;  published  7- 
9-03 

Emamectin;  published  7-9- 
03 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 

Aliens;  release  gratuities, 
transportation,  and 
clothing;  published  6-9-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

McDonnell  Douglas; 

published  6-4-03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Multi-step  transactions; 
effect  of  elections; 
pubiished  7-9-03 


Procedure  and  administration: 
Fees  for  copies  of  exempt 
organizations'  material 
open  to  public  inspection; 
auttK>rization;  published  7- 
9-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

National  dairy  promotion  and 
research  program: 
National  Dairy  Promotion 
and  Research  Board; 
membership;  comments 
due  by  7-17-03;  published 
7-3-03  [FR  03-16827] 
Soytjean  promotion,  research, 
and  consumer  information: 
Small  soyt}ean  produc*r>g 
States  and  regions; 
assessments  reporting 
requirements;  comments 
due  by  7-18-03;  published 
6-18-03  [FR  03-15318] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Arizona  and  Nevada; 
comments  due  by  7-18- 
03;  published  5-19-03 
[FR  03-12431] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Califomia;  comments  due 
by  7-18-03;  published 
5-19-03  [FR  03-12432] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 
Commercial  sharic 
management  measures; 
comments  due  by  7-14- 
03;  published  5-29-03 
[FR  03-13420] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


Norttieastem  United  States 
fisheries — 

New  England  Fishery 
Management  Council; 
fneetings;  comments 
due  by  7-16-03; 
published  5-6-03  [FR 
03-11085] 
COMMERCE  DEPARTMENT 
Nations!  Oceanic  and 
Atntospheric  Administration 
Fishery  conservation  and 
management: 

Pacific  halitHit;  Washington 
sport  fisheries;  comments 
due  by  7-16-03;  published 
7-1-03  [FR  03-16568] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Purcheises  from  required 
source;  competition 
requirements;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-12190] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Control  technology 
determinations;  general 
provisions;  amendments; 
comments  due  t>y  7-14- 
03;  published  5-15-03  [FR 
03-12180] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
On-board  diagnostic 
regulations;  comments 
due  by  7-17-03;  published 
6-17-03  [FR  03-14569] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
On-board  diagnostic 
regulations;  comments 
due  by  7-17-03;  published 
6-17-03  [FR  03-14570] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana;  comments  due  by 
7-14-03;  published  6-12- 
03  [FR  03-14871] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana;  comments  due  by 
7-14-03;  published  6-12- 
03  [FR  03-14872] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  fadlrties  and 
pollutants: 

Various  States;  comments 
due  by  7-14-03;  published 
6-13-03  [FR  03-15007] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
poilutants: 

Various  States;  comments 
due  by  7-14-03;  published 
6-13-03  [FR  03-15008] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
-■  Missouri;  comments  due  tiy 
7-18-03;  published  6-18- 
03  [FR  03-15251] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

7-18-03;  published  6-18- 

03  [FR  03-15252] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comnrxxlities: 
Humates;  comments  due  by 

7-14-03;  published  6-13- 

03  [FR  03-14881] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticidesi  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Indoxacarb;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-11758] 
Pyriproxyfen;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-12022] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Solid  wastes: 
Hazardous  waste; 
identification  and  listing— 
Exclusions;  comments  due 
by  7-17-03;  published 
6-2-03  [FR  03-13568] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Regulatory  burden 
statement;  comments  due 
by  7-15-03;  published  5- 
16-03  [FR  03-12264] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 

Television  broadcasting: 
Cabte  television  systems — 
Cat)le  Operations  and 
Licensing  System; 
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etectronic  filing  by 
Multichannel  Video 
Programming 
DistribiKors;  comments 
due  by  7-18-03; 
published  5-19-03  [FR 
03-12132] 
Television  stations;  table  of 
assignments: 

Texas;  comments  due  by  7- 
14-03;  published  6-4-03 
[FR  03-14007] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration    . 

Human  dmgs  and  biological 

products: 

Pre-  and  postmarketing 
safety  reporting 
requirements;  comments 
due  by  7-14-03;  published 
3-14-03  [FR  03-05204] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration         v 

Human  drugs: 
Antldlarrheal  products 
(OTC);  final  monograph; 
comments  due  by  7-16- 
03;  published  4-17-03  [FR 
03-09380] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Human  drugs: 
Antidiarrheal  products 
(OTC);  final  monograph 
amendment;  comments 
due  by  7i16-03;  published 
4-17-03  [FR  03-09381] 

JUSTICE  DEPARTMENT 

Annuity  brokers  in  connectk)n 
with  structured  settlements 
entered  into  by  United 
States;  minimum 
qualificatkKis;  comments  due 
by  7-14-03;  published  4-15- 
03  [FR  03-09021] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Freedom  of  Information  Act 

and  Privacy  Act; 

implen>entation: 

Removal  of  mles;  comments 
due  by  7-14-03;  published 
5-13-03  [FR  03-11539] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospatiale;  comments  due 
by  7-18-03;  published  6- 
18-03  [FR  03-15338] 


AirtMJS;  comments  due  by  7- 

18-03;  published  6-18-03 

[FR  03-15335] 
Boeing;  comments  due  by 

7-14-03;  published  5-29- 

03  [FR  03-13388] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Bomt>ardier  comments  due 
by  7-14-03;  published  6- 
12-03  [FR  03-14676] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Bombardier;  comments  due 
by  7-18-03;  published  6- 
18-03  [FR  03-15326] 
CFM  Intemationai,  S.A.; 
comments  due  by  7-15- 
03;  published  5-16-03  FFR 
03-12241] 
Eurocopter  France; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 
03-12209] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

AinMorthiness  directives: 
GE  Aircraft  Engines; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 
03-11972] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
KkJde  Aerospace;  comnwnts 

due  by  7-14-03;  published 

5-13-03  [FR  03-11874] 
Learjet;  comments  due  by 

7-14-03;  published  5-29- 

03  [FR  03-13386] 
McDonnell  Douglas; 

comments  due  by  7-14- 

03;  published  5-29-03  [FR 

03-13385] 
MD  Helk:opters  Inc.; 

comments  due  by  7-18- 

03;  published  5-19-03  [FR 

03-12401] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-11974] 


TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  standards: 
Special  conditk>ns — 
Boeing  Model  747SP, 
747-100,  747-200B, 
-200C,  and  -200F 
series  airplanes; 
comments  due  by  7-18- 
03;  published  6-18-03 
[FR  03-15401] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdmlnlstfMion 

Airworthiness  standards: 
Special  conditions — 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  7-16- 
03;  published  6-16-03 
[FR  03-15140] 
Restricted  areas;  comments 
due  by  7-14-03;  published 
5-30-03  [FR  03-13037] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Brake  hoses;  comments  due 
by  7-14-03;  published  5- 
15-03  [FR  03-11292] 

Transmisskm  shift  lever 
sequence,  starter 
interiock,  and  transmission 
braking  effect;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-12051] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Debt  canceilatkxi  contracts 
and  debt  suspension 
agreements;  national  bank 
standards;  compliance  date 
change;  comments  due  by 
7-14-03;  published  6-13-03 
[FR  03-14972] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Communk:ation  servces; 
distance  sensitivity; 
comments  due  by  7-15- 
03;  published  6-17-03  [FR 
03-15283] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Akx>hol;  vitk:ultural  area 
designations: 
San  Bemat>e  and  San 
Lucas,  Monterey  County, 


CA;  comments  due  by  7- 
14-03;  published  5-14-03 
[FR  03-11970] 
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Agency  for  HeaKhcare  Research  and  Quality 

NOTICES 

Meetings: 
Healthcare  Research  and  Quality  National  Advisory 
Council,  41135-41136 

AgricuKure  Department 

See  Food  and  Nutrition  Service 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

Army  Department 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Jack  assembly  for  supporting  shelter  structiu«,  41114 
Type  A  botulinum  neurotoxin  antibodies,  41114 

Bonneville  Power  Administration 

NOTICES 

Power  rate  adjustments: 
Safety-net  cost  recovery  adjustment  clause,  41114-41115 

Census  Bureau 

NOTICES 
Census  2000: 
Whole-Block  Count  Program;  discontinuance,  41112 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  41136-41138 
Grants  and  cooperative  agreements;  availability,  etc.: 
Human  immvmodeficiency  virus  (HIV) — 

United  States:  prevention  projects,  41138-41147 

Children  and  Families  Administration 

See  Community  Services  Office 

Coast  Guard 

RULES  > 

Ports  and  waterways  safety: 
Prince  William  Soimd,  AK;  high  capacity  passenger 

vessels;  security  zone,  41078-41081 
St.  Croix,  U.S.  Virgin  Islands;  safety  zone,  41081-41083 
PROPOSED  RULES 
Ports  and  waterways  safety: 
El  Segimdo  offshore  marine  terminal,  Los  Angeles,  CA; 
safety  zone,  41091-41093 

Commerce  Department 

See  Census  Bureau 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Community  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Compassion  Capital  Fund.  41147^1153 

Defense  Department  ^ 

See  Army  Department 


Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance:  | 

BASF  Corp.,  41180 

Dirigo  Dowels  &  Pins,  Inc.,  41180-41181 

Flynt  Fabrics,  Inc.,  41181 

Gretag  Imaging,  Inc.,  41181 

Honeywell,  41181 

M.  Wile  Co.,  41181-41182 

Motorola,  Inc.,  41182 

Plassein  International,  41182 

RODCO  Products,  41182 

Swan  Finishing  Co.,  Inc.,  et  al.,  41182-41184 

Thompson-Hancock  Technologies,  41184 

Wabash  Technologies,  Inc.,  41184 

Washington  Group  IDC,  41184 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

ME  International,  Inc.,  41178-41179 

Seaway  Pattern  Manufacturing,  Inc.,  et  al.,  41179-41180 
NAFTA  transitional  adjustment  assistance: 

Motorola,  Lie,  41185 

Tyco  Electronics,  41185 

Er>ergy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  41114 

♦ 
Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Kentucky,  41083-41085 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

Science  Advisory  Board,  41128-41130 
Meetings: 

EPA-USDA  Conunittee  to  Advise  on  Reassessment  and 
Transition,  41130-41131 

Pesticide  Program  Dialogue  Committee,  41131-41132 

Science  Advisory  Board,  41132-41133 

Federal  Aviation  Administration  « 

RULES 

Air  carrier  certification  and  operations: 

DOD  commercial  air  carrier  evaluators;  credentials, 
41213-41218 
Air  traffic  operating  and  flight  rules,  etc.: 

Los  Angeles  International  Airport,  CA;  special  flight  rules 
in  vicinity;  revision,  41211-41214 
Airworthiness  directives: 

Airbus,  41056-41059 

Boeing,  41063-41065 

Bombardier,  41059-41062 

Pratt  &  Whitney;  correction,  41210    ' 

Textron  Lycoming,  41055-41056 
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Federal  Communications  Commission 

NOTICES 

Common  carrier  services: 
Wireless  telecommunications  services — 
220-222  MHz  band  licenses;  second  audit  letters  and 
cancellation  notices  mailed,  41133-41134 

Federal  Election  Commission    • 

NOTICES 

Meetings;  Sunshine  Act,  41134 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

New  York  Independent  System  Operator,  Inc.,  et  al., 
41122-41123 

Prairie  Material  Sales,  Inc..  et  al.,  41123-41124 
Hydroelectric  applications,  41124-41128 
Preliminary  permits  surrender: 

Arizona  Independent  Power,  Inc.,  41128 

Kabatica  General  Partners.  41128 
Applications,  bearings,  determinations,  etc.: 

Canyon  Creek  Compression  Co.,  41115 

CenterPoint  Energy  Gas  Transmission  Co.,  41115-41116 

Chevron  Products  Co.,  41116 

Clear  Creek  Storage  Co.,  L.L.C.,  41116-41117 

CMS  Trunkline  Gas  Co.,  LLC,  41117 

Columbia  Gas  Transmission  Corp.,  41117-41118 

Dominion  Transmission,  Inc.,  41118 

Fulcrum  Power  Marketing,  LLC,  41118 

Northern  Natiual  Gas  Co.,  41118-41119 

Northwest  Pipeline  Corp.,  41119-41120 

Outback  Power  Marketing,  Inc.,  et  al.,  41120 

Sunoco  Inc.,  41120-41121 

Tennessee  Gas  Pipeline  Co.,  41121 

Transcontinental  Gas  Pipe  Line  Corp..  41121-41122 

Federal  Reserve  System 

RULES 

Extensions  of  credit  by  Federal  Reserve  banks  (Regulation 
A): 
Primary  and  secondary  credit  rates;  decrease  approval 
41054-41055 
NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  41134 
Formations,  acquisitions,  and  mergers,  41134-41135 

Hsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Fisher;  West  Coast  range  distinct  population  segment 
41169-41174 
Endangered  and  threatened  species  and  marine  mammal 

permit  applications,  41167-41169 
Reports  and  guidance  dociunents;  availability,  etc.: 
Wind  turbines;  volvmtary  guidelines  to  avoid  and 
minimize  wildlife  impacts,  41174-41175 

Food  and  Drug  Administration 

RUt^S 

Animal  drugs,  feeds,  and  related  products: 
Phenylbutazone  tablets  and  boluses,  41065-41066 
Salinomycin.  chlortetracycline,  and  roxarsone,  41066- 
41067 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41153-41161 


Animal  drugs,  feeds,  and  related  products: 

Chlortetracycline,  41161 

Clindamycin  hydrochloride,  41161-41162 
Biological  product  licenses: 

Universal  Reagents,  Inc.;  proposal  to  revoke.  4ll62- 
41163 

Food  and  Nutrition  Service 

RULES 

Food  Stamp  Program: 
Food  retailers  and  wholesalers;  administrative  review 
requirements,  41051-41053 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Codex  Alimentarius  Commission — 
Fish  and  Fishery  Products  Committee,  41109-41110 
Nutrition  and  Foods  for  Special  Dietary  Uses 
Committee,  41110-41111 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Boise  National  Forest,  ID,  41111-41112 

General  Services  Administration 

PROPOSED  RULES 

Federal  claims  collection: 
Salary  offset  for  indebtedness  of  Federal  employees  to 
United  States,  41093-41102 

Health  and  Human  Services  Department 

See  Agency  for  Healthcare  Research  and  Quality 

See  Centers  for  Disease  Control  and  Prevention 

See  Community  Services  Office 

See  Food  and  Drug  Administration 

See  Health  Resoiuces  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Family  planning  services  grants;  correction,  41135 

Healtti  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Nursing  Scholarship  Program.  41163 

Homeland  Security  Department 

See  Coast  Guard 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Biu^au 
See  Minerals  Management  Service 

Internal  Revenue  Service 

RULES 
Income  taxes: 

Individuals  not  filing  joint  retiuus;  commimity  income 
treatment.  41067-41073 
Procedure  and  administration: 

Retiun  information  disclosure  by  officers  and  employees 
for  investigative  purposes,  41073-41077 
PROPOSED  RULES 
Income  taxes: 

Notarized  statements  of  purchase,  41087-41089 
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Procedure  and  administration: 
Agriculture  Department;  return  information  disclosure; 
cross-reference 
Correction,  41090 
Return  information  disclosure  by  officers  and  employees 
for  investigative  purposes;  cross-reference,  41089- 
41090 

International  Trade  Administration 

NOTICES 

Antidumping: 
Stainless  steel  bar  from — 

United  Kingdom,  41112-41113 
Synthetic  indigo  from — 
China,  41113 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Malleable  iron  pipe  fittings  from — 
China,  41176-41177 
Meetings;  Sunshine  Act,  41177-41178 

I 
Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

District  of  Columbia  Water  and  Sewer  Authority  et  al., 
41178 

Pascale,  David,  et  al.,  41178 

Labor  Department 

See  Employment  and  Training  Administration 

Land  Management  Bureau 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 

Resource  Advisory  Coimcils — 
Southeast  Oregon,  41175-41176 
Siuvey  plat  filings: 

Idaho, 41176 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
American  Petroleum  Institute  Recommended  Practice  2A- 
WSD  (21st  edition);  incorporation  by  reference 
Correction,  41077-41078 
PROPOSED  RULES 

Outer  Continental  Shelf:  oil,  gas,  and  sulphur  operations: 
Procedures  for  dealing  with  sustained  casing  pressure, 
41090-41091 

National  Council  on  Disability 

NOTICES 

Meetings;  Sunshine  Act,  41185-41186  > 

National  Institutes  of  Health 

NOTICES 
Meetings: 

National  Institute  on  Drug  Abuse,  41164 

Scientific  Review  Center,  41164—41166 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 

Aridis,  Inc.,  41166 

Viri«Miics  Corp.,  41166-41167 


National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Pacific  Ocean  perch,  41085-41086 
West  Coast  States  and  Western  Pacific  fisheries — 
West  Coast  salmon,  41085 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Atlantic  bluefin  tuna,  41103-41108 
NOTICES 
Meetings: 
Pacific  Fishery  Management  Council,  41113-41114 

Nitfional  Science  Foundation 

NOTICES 

Meetings;  Simshine  Act,  41186 

Nuclear  Regulatory  Commission 

NOTICES 

Agency  infonnation  collection  activities;  proposals, 

submissions,  and  approvals,  41186-41187 
Applications,  bearings,  determinations,  etc.: 
Entergy  Nuclear  Operations,  Inc.,  41187-41188 

Overseas  Private  Investment  Corporation 

NOTICES 

Meetings;  Simshine  Act,  41188 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Simshine  Act,  41188-41189 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  41189-41191 

National  Association  of  Securities  Dealers,  Inc.,  41191- 
41196 

Pacific  Exchange,  Inc.,  41196-41197 
Applications,  hearings,  determinations,  etc.: 

Commonwealth  of  Australia,  41188 

State  Department 

NOTICES 

Grants  and  cooperative  agreements;  availabifity,  etc.: 
Cooperative  international  projects  to  introduce  American 
and  foreign  participants  to  each  other's  social, 
economic,  and  political  structures,  41197-41205 
Fulbright  Foreign  Student  Conflict  Resolution  Program, 
41205-41208 
Nonproliferation  measures  imposition; 
Scientific  Research  and  Design  Institute  of  Power 
Technology  aka  NIKIET;  partial  lifting,  41208 

Surface  Transportation  Board 

NOTICES 

Raihoad  operation,  acquisition,  construction,  etc.: 
Boston  &  Maine  Raihoad  Co.,  41208-41209 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service  °  . 

NOTICES 

Government  securities,  Large  Position  Reports;  reporting 
requirements,  41209 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  ckwuments  having  general 
applicability  and  legal  effect,  most  ot  which 
are  keyed  to  and  codified  in  the  CkxJe  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Parts  278  and  279 
RIN  0584-AD23 

Food  Stamp  Program:  Administrative 
Review  Requirements— Food  Retailers 
and  Wiiolesalers 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

ACnON:  Final  rule. 


SUMMARY:  This  action  revises  Food 
Stamp  Program  regulations  affecting  the 
administrative  review  process  available 
to  retail  and  wholesale  firms 
participating  in  the  Food  Stamp 
Program.  It  streamlines  and  m^es 
technical  corrections  to  this  process  by 
amending  portions  of  current 
regulations.  The  changes  eliminate 
repetitious,  outdated  and  unnecessary 
provisions  without  taking  away  a  firm's 
right  to  an  administrative  review. 

DATES:  Provisions  in  this  rule  are 
effective  September  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  this  rulemaking 
should  be  addressed  to  Karen  Walker, 
Chief,  Retailer  Management  Branch, 
Benefit  Redemption  Division,  Food  and 
Nutrition  Service,  USDA,  3101  Park 
Center  Drive,  Alexandria,  Virginia, 
22302.  Questions  may  also  be  data-faxed 
to  the  attention  of  Ms.  Walker  at  (703) 
305-1863,  or  by  e-mail  to 
karen.walkei®fns.usda.gov. 

SUPPLEMENTARY  INFORMATK>N: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  by  the  Office  of 
Management  and  Budget  and  therefore, 
was  not  reviewed  by  that  agency  under 
Executive  Order  12866. 


Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  in  7 
CFR  part  3015,  subpart  V  and  related 
Notice  (48  FR  29115),  this  Program  is 
excluded  from  the  scope  of  Executive 
Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  requires 
Federal  agencies  to  consider  the  impact 
of  their  regulatory  actions  on  State  and 
local  governments  and  consult  with 
them  as  they  develop  and  carry  out 
those  policy  actions.  The  Food  and 
Nutrition  Service  (FNS)  has  considered 
the  impact  of  this  rule  that  streamlines 
and  makes  technical  changes  to  FNS' 
administrative  review  process  available 
to  retail  food  stores  and  wholesale 
concerns  participating  in  the  Food 
Stamp  Program.  This  rule  has  no 
Federalism  implications  in  that 
procedural  changes  set  forth  do  not 
affect  State  and  local  governments.  This 
rule  does  not  impose  any  substantial  or 
direct  compliance  costs  on  State  and 
local  governments.  Therefore,  under 
Section  6(b)  of  the  Executive  Order,  a 
federalism  summary  impact  statement  is 
not  required. 

Regulatory  Flexibility  Act 

This  rule  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  601-612).  Eric  M.  Bost,  Under 
Secretary  for  Food,  Nutrition,  and 
Consumer  Services,  has  certified  that 
this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  eniities.  It 
eliminates  repetitious,  outdated  and 
unnecessary  provisions;  aggrieved 
businesses  will  continue  to  have  the 
right  to  administrative  reviews  under 
this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  rule 
contains  information  collections  that  are 
subject  to  review  and  approval  by  the 
Office  of  Management  and  Budget 
(OMB).  These  information  collections 
are  approved  imder  OMB  number  0584- 
0520. 


FNS  published  a  proposed  rule  on 
November  25,  2002,  which  solicited 
comments.  No  comments  directly 
related  to  this  notice  were  received; 
however,  comments  related  to  the 
elimination  of  in-person  meetings  with 
administrative  review  staff  were 
received  and  are  addressed  in  the 
Backgroimd  section  of  this  rule. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
"Effective  Date"  paragraph  of  the 
preamble  of  the  final  rule.  In  the  Food 
Stamp  Program,  the  administrative 
procedures  for  retailers  and  wholesalers 
are  as  follows:  for  Program  retailers  and 
wholesalers — administrative  procedures 
are  issued  piusuant  to  section  14  of  the 
FSA  (7  U.S.C.  2023)  and  7  CFR  part  279. 

Public  Law  104-4 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  No.  104-4,  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
Under  section  202  of  the  UMRA,  FNS 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires 
FNS  to  identify  and  consider  a 
reasonable  nimiber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector  of  $100  million  or 
more  in  any  one  year.  Thus,  this  rule  is 
not  economically  significant,  nor  subject 
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to  the  requirements  of  sections  202  and 
205ofthel]MRA. 

Background 

This  rule  revises  Food  Stamp  Program 
regulations  afiecting  the  administrative 
review  process  for  retail  food  stores  and 
wholesale  food  concerns  participating 
in  the  program.  The  revisions  streamline 
-administrative  review  rules  by 
eliminating  repetitive  and  unnecessary 
provisions  and  consolidating  other 
provisions  in  7  CFR  parts  278  and  279. 
These  revisions  do  not  change  the  rights 
of  aggrieved  food  retailers  and 
wholesale  food  concerns  to  request  and 
obtain  an  administrative  review  from 
FNS.  This  rule  also  makes  technical 
corrections  involving  regulatory  cites 
listed  in  §278.1. 

Only  one  trade  association  submitted 
comments;  no  other  comments  were 
received.  One  of  their  comments  dealt 
with  program  compliance  that  is  beyond 
the  scope  of  this  rule  and  another 
comment  expressed  support  for  most 
revisions  in  the  rule  as  being  "helpful 
changes  that  clarify  the  regulations  and 
the  program."  Their  remaining 
comments  relate  to  the  elimination  of 
in-person  meetings  between  aggrieved 
retailers  and  administrative  review  staff. 

The  commenter  questioned  the  "not 
significant"  designation  of  the  rule 
under  Executive  Order  12866  in  the 
preamble  of  the  proposed  rule  and 
questioned  the  legality  of  not  submitting 
^it  to  the  Office  of  Management  and 
Budget  (OMB)  for  review.  The 
Department  submitted  a  workplan  with 
a  detailed  outline  of  the  proposed  rule 
to  OMB  for  review.  OMB  designated  the 
proposed  rule  as  "not  significant"  based 
on  that  information,  which  is  standard 
procedure,  and  no  further  review  of  the 
proposed  rule  by  them  was  required. 

The  commenter  also  questioned  the 
Department's  determination  under  the 
Regulatory  Flexibility  Act  in  the 
preamble  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses.  The 
commenter  suggested  that  eliminating 
in-person  meetings  would  result  in 
"more  small  businesses  being  barred 
from  the  program."  As  stated 
previously,  administrative  reviews  are 
based  on  the  facts  of  the  case,  not  on  in- 
person  meetings,  and  eliminating  them 
will  not  affect  the  outcome  of  reviews; 
therefore,  the  Department  does  not 
believe  this  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
businesses. 

Content  of  Request— 7  CFR  279.6 

Content  of  request  for  review:  Current 
regulations  at  7  CFR  279.6  include 
language  regarding  requests  for  in- 


person  meetings  with  administrative 
review  officers.  However,  there  are  only 
three  locations  where  such  meetings 
occur  and  most  firms  that  request  such 
meetings  must  travel  long  distances  to 
participate.  The  Department  believes  the 
travel  cost  disparity  between  those 
retailers  located  near  review  offices  and 
those  located  a  long  distance  away 
places  many  retailers  at  a  disadvantage. 

The  commenter  opposed  the 
elimination  of  in-person  meetings 
feeling  it  will  disadvantage  retailers 
who  wish  to  explain  their  position  in 
person.  The  Department  makes 
administrative  review  determinations 
based  on  the  documented  facts  of  the 
case,  and  whether  or  not  aggrieved 
retailers  meet  with  review  staff  has  no 
bearing  on  the  outcome.  Firms  can  and 
do  talk  with  reviewers  by  phone  as  a 
follow-up  to  written  documentation,  but 
review  staff  base  their  determinations 
on  the  facts  of  the  case,  not  on  a  meeting 
or  phone  conversation.  Even  though 
very  few  firms  request  in-person 
meetings,  the  Department  believes  that 
offering  them  gives  the  impression  that 
stores  not  able  to  avail  themselves  of  the 
meetings  are  disadvantaged.  Therefore, 
the  rule  eliminates  these  meetings. 
Aggrieved  retailers  are  stiU  able  to 
participate  in  conference  calls  with 
administrative  review  staff. 

Implementation 

Provisions  of  this  rulemaking  will  be 
implemented  60  days  after  publication 
of  the  rule. 

List  of  Subjects 

7  CFR  Part  278 

Administrative  practice  and 
procedure.  Banks,  Banking,  Claims, 
Food  stamps.  General  line — 
wholesalers,  Groceries,  Groceries — 
retail,  Penalties. 

7  CFR  Part  279 

Administrative  practice  and 
procedure.  Food  stamps.  General  line- 
wholesalers.  Groceries,  Groceries — 
retail. 

■  Accordingly,  7  CFR  parts  278  and  279 
are  amended  as  follows: 

■  1 .  The  authority  citation  for  parts  278 
and  279  continue  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2036. 

PART  278— PARTICIPATION  OF 
RETAIL  FOOD  STORES,  WHOLESALE 
FOOD  CONCERNS  AND  INSURED 
FINANCIAL  INSTITUTIONS 

§278.1    [Amended] 

■  2.  In  §278.1: 

■  a.  Paragraph  (k)(l)  is  amended  by 
removing  the  reference  "(g)  or  (h)"  and 


adding  in  its  place  the  reference  "(g),  (h) 
or  (i)"; 

■  b.  Paragraph  (k)(2)  is  amended  by 
removing  in  the  first  sentence  the  words 
"the  Food  Stamp  Act  of  1977,  as 
amended;"  and  adding  in  its  place  the 
words  "paragraph  (b)(l)(i)  of  this 
section;"  and  by  removing  the  reference 
"(b)(l)(iv)"  and  adding  in  its  place  the 
reference  "(b)(l)(vi)"; 

■  c.  Paragraph  (l)(l)(ii)  is  amended  by 
removing  the  reference  "(g),  or  (h)"  and 
adding  in  its  place  the  reference  "(g),  (h) 
or  (i)"; 

■  d.  Paragraph  (l)(l)(iii)  is  amended  by 
removing  the  words  "the  Food  Stamp 
Act  of  1977,  as  amended,"  and  adding  in 
its  place  the  words  "paragraph  (b)(l)(i)  of 
this  section;"  and  by  removing  the 
reference  "(b)(l)(iv)"  and  adding  in  its 
place  the  reference  "(b)(l)(vi)". 

■  e.  The  reference  "§  279.5"  is  removed 
in  paragraph  (1)(2)  and  the  reference 
"part  279"  is  added  in  its  place;  and 

■  f.  The  reference  "§  278.8"  is  removed 
in  paragraph  (p)  and  the  reference  "part 
279"  is  added  in  its  place. 

§278.6    [Amended] 

■  3.  In  §  278.6,  the  reference  "§  279.5"  is 
removed  wherever  it  appears  in 
paragraphs  (b),  (c)  and  (n),  and  the 
reference  "part  279"  is  added  in  its 
place. 

§278.7    [Amended] 

■  4.  In  §  278.7,  the  reference  "§  278.8"  is 
removed  in  paragraph  (f)  and  the 
reference  "part  279"  is  added  in  its 
place. 

§278.8    [Removed  and  Reserved]  , 

■  5.  §  278.8  is  removed  and  reserved. 

PART  279— ADMINISTRATIVE  AND 
JUDICIAL  REVIEW— FOOD  RETAILERS 
AND  FOOD  WHOLESALERS 

■  6.  In  part  279: 

■  a.  The  words  "administrative  review 
officer"  are  removed  wherever  they 
appear  and  the  words  "designated 
reviewer"  are  added  in  their  place;  and 

■  b.  The  words  "review  officer"  are 
removed  wherever  they  appear  and  the 
words  "designated  reviewer"  are  added 
in  their  place. 

■  7.  Subpart  A  is  further  amended  by 
removing  the  word  " — General"  in  the 
Subpart  heading. 

■  8.  Revise  §  279.1  to  read  as  follows: 

§279.1     Jurisdiction  and  auttiority. 

A  food  retailer  or  wholesale  food 
concern  aggrieved  by  administrative 
action  under  §  278.1,  §  278.6  or  §  278.7 
of  this  chapter  may,  within  a  period 
stated  in  this  Part,  file  a  written  request 
for  review  of  the  administrative  action 
with  FNS.  On  receipt  of  the  request  for 
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review,  the  questioned  administrative 
action  shall  be  stayed  pending 
disposition  of  the  request  for  review, 
excqit  in  the  case  of  a  permanent 
disqualification  as  specified  in 
§  278.6(e){l)  of  this  chapter. 

(a)  Jurisdiction.  Reviewers  designated 
by  the  Secretary  shall  act  for  the 
Department  on  requests  for  review  filed 
by  food  retailers  or  wholesale  food 
concerns  aggrieved  by  any  of  the 
following  actions: 

(1)  Denial  of  an  application  or 
withdrawal  of  authorization  to 
participate  in  the  program  imder  §  278.1 
of  this  chapter; 

(2)  Disqualification  under  §  278.6  of 
this  chapter,  except  that  a 
disqualification  for  failure  to  pay  a  civil 
money  penalty  shall  not  be  subject  to 
administrative  review  and  a 
disqualification  imposed  imder 

§  278.6(e)(8)  of  this  chapter  shall  not  be 
subject  to  administrative  or  judicial 
review; 

(3)  Imposition  of  a  fine  imder  §  278.6 
of  this  chapter; 

(4)  Denial  of  all  or  part  of  any  claim 
asserted  by  a  firm  against  FNS  under 
§  278.7(c),  (d),  or  (e)  of  this  chapter; 

(5)  Assertion  of  a  claim  under 
§  278.7(a)  of  this  chapter;  or 

(6)  Forfeiture  of  part  or  all  of  a 
collateral  bond  imder  §  278.1  of  this 
chapter,  if  the  request  for  review  is 
made  by  the  authorized  firm.  FNS  shall 
not  accept  requests  for  review  made  by 
a  bonding  company  or  agent. 

(b)  Authority.  The  determination  of 
the  designated  reviewer  shall  be  the 
final  administrative  determination  of 
the  Department,  subject,  however,  to 
judicial  review  under  section  14  of  the 
Food  Stamp  Act  and  subpart  B  of  this 
part. 

§§279.2  through  279.4    [Removed] 

■  9.  Remove  §§279.2  through  279.4. 
§§  279.5  through  279.1 1    [Redesignated] 

■  10.  Subpart  B  is  further  amended  by 
redesignating  §§  279.5  through  279.9  as 
§§279.2  through  279.6,  respectively. 

§279.2    [Amended] 

■  11.  Amend  newly  redesignated  §  279.2 
as  follows: 

■  a.  The  heading  of  paragraph  (a)  is 
amended  by  removing  the  word 
"Addressing"  and  adding  in  its  place  the 
word  "Submitting". 

■  b.  Paragraph  (a)  is  further  amended  by 
removing  the  words  "Room  304". 

■  c.  Paragraph  (c)  introductory  text  is 
amended  by  removing  the  words  "with 
the  Director,  Administrative  Review 
Division,", 


§279.3    [Amended] 

■  12.  Remove  the  last  two  sentences  of 
paragraph  (b)  in  newly  redesignated 
§279.3. 

■  13.  Amend  newly  redesignated  §  279.4 
as  follows: 

■  a.  Paragraph  (a)  is  amended  by  revising 
the  first  two  sentences  and  by  removing 
the  last  sentence; 

■  b.  Paragraph  (c)  is  revised;  and 

■  c.  Paragraph  (d)  is  removed. 
The  revisions  read  as  follows: 

§  279.4    Action  upon  receipt  of  a  request 
for  review. 

(a)  Upon  receipt  of  a  request  for 
review  of  administrative  action,  the 
administrative  action  shall  be  held  in 
abeyance  until  the  designated  reviewer 
has  made  a  determination.  However, 
permanent  disqualifications  for 
trafficking  shall  not  be  held  in  abeyance 
and  shall  be  effective  immediately  as 
specified  in  278.6(b)(2)  of  this  chapter. 


(c)  Extensions  of  time.  Upon  timely 
written  request  to  FNS  by  the  firm 
requesting  the  review,  FNS  may  grant 
extensions  of  time  if,  in  FNS'  discretion, 
additional  time  is  required  for  the  firm 
to  fully  present  information  in  support 
of  its  position.  However,  no  extension 
may  be  made  in  the  time  allowed  for  the 
filing  of  a  request  for  review. 

■  14.  Amend  newly  redesignated  §  279.5 
as  follows: 

■  a.  The  heading  of  paragraph  (a)  is 
amended  by  removing  the  word 
"officer", 

■  b.  Paragraph  (b),  (c)  and  (e)  are  revised; 
and 

■  c.  Paragraph  (f)  is  removed  and 
paragraph  (g)  is  redesignated  as 
paragraph  (f). 

The  revisions  read  as  follows: 

§  279.5    Determination  of  the  designated 
reviewer. 

***** 

(b)  Review  of  denial  or  withdrawal  of 
authorization.  When  the  action  under  ■ 
review  is  the  denial  of  an  application  for 
authorization  or  the  withdrawal  of  an 
existing  authorization,  the  designated 
reviewer  shall  sustain  the  action  under 
review;  sustain  the  action  under  review, 
but  specify  a  shorter  period  of  time  the 
action  will  remain  in  effect;  or  direct 
that  the  action  under  review  be 
reversed. 

(c)  Review  of  disqualification  or  civil 
money  penalty  or  fine.  When  the  action 
under  review  is  disqualifying  a  firm 
&"om  program  participation  or  assessing 
a  civil  money  penalty  or  fine  against  a 
firm,  the  designated  reviewer  shall: 
Sustain  the  action  under  review;  specify 
a  shorter  period  of  disqualification; 


specify  a  reduced  money  penalty  or 
fine;  direct  that  an  official  warning  letter 
be  issued  to  the  firm  in  lieu  of  a 
disqualification,  civil  money  penalty  or 
fine;  or,  direct  that  the  action  under 
review  be  reversed.  The  designated 
reviewer  may  change  a  disqualification 
of  a  firm  to  a  civil  money  penalty  if  the 
disqualification  would  cause  a  hardship 
to  participating  households  (except  in 
the  case  of  a  permanent 
disqualification).  The  designated 
reviewer,  working  with  the  appropriate 
FNS  office,  shall  determine  if 
circumstances  warrant  a  civil  money 
penalty  in  accordance  with  §  278.6  of 
this  chapter. 
*        *        •        *        • 

(e)  Determination  notifications.  FNS 
shall  notify  the  firm  of  the 
determination.  Such  notification  will  be 
sent  to  the  representative  of  the  firm 
who  filed  the  request  for  review. 

■  15.  In  newly  redesignated  §  279.6, 
revise  paragraph  (a)  to  read  as  follows: 

§  279.6    l.egal  advice  and  extensions  of 
time. 

(a)  Advice  from  Office  of  the  General 
Counsel. 

If  any  request  for  review  involves  any 
doubtful  questions  of  law,  the  Benefit 
Redemption  Division  shall  obtain  the 
advice  of  the  Department's  Office  of  the 
General  Counsel. 


Subpart  B    [Removed] 

■  16.  Subpart  B  is  removed. 

Subpart  C    [Redesignated  as  Subpart 
B] 

■  1 7.  Subpart  C  is  redesignated  as 
Subpart  B. 

§§  279.1 0  and  279.1 1    [Redesignated  as 
§§279.7  and  279.8] 

■  18.  Redesignate  §§279.10  and  279.11 
as  §§279.7  and  279.8. 

§279.7    [Amended] 

■  19.  Amend  newly  redesignated  §  279.7 
as  follows: 

■  a.  Paragraph  (a)  is  amended  by 
removing  the  reference  "§  279.8(e)"  and 
adding  in  its  place  the  reference 

"§  279.5(e)". 

■  b.  Paragraph  (b)  is  amended  by  ^ 
removing  the  words  the  "officer  or". 

Dated:  July  2,  2003. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[FR  Doc.  03-17348  Filed  7-»-03;  8:45  am) 
anjJNG  CODE  3410-aO-P 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  201 

[Regulation  A] 

Extensions  of  Credit  by  Federal 
Reserve  Banln 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
action:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  has 
adopted  final  amendments  to  its 
Regulation  A  to  reflect  the  Board's 
approval  of  a  decrease  in  the  primary 
credit  rate  at  each  Federal  Reserve  Bank. 
The  secondary  credit  rate  at  each 
Reserve  Bank  automatically  decreased 
by  formula  as  a  result  of  the  Board's 
primary  credit  rate  action. 

In  addition,  the  Board  is  inserting  a 
footnote  to  §  201.51  clarifying  that  the 
rates  described  in  that  section  apply  to 
both  advances  and  discoimts  made 
under  the  primary,  secondary,  and 
seasonal  credit  programs.  The  Board's 
amendments  also  correct  a 
typographical  error  in  §  201.51(c). 
DATES:  The  amendments  to  part  201 
(Regulation  A)  are  effective  July  10, 
2003.  The  rate  changes  for  primary  and 
secondary  credit  were  effective  on  the 
dates  specified  in  12  CFR  201.51,  as 
amended. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  J.  Johnson,  Secretary  of  the 
Board  (202/452-3259);  for  users  of 
Telecommimication  Devices  for  the  Deaf 
(TDD)  only,  contact  202/263-4869. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Reserve  Banks  make  primary 
and  secondary  credit  available  to 
depository  institutions  as  a  backup 
source  of  funding  on  a  short-term  basis 
(usually  overnight).  The  primary  and 
secondary  credit  rates  are  the  interest 
rates  that  the  twelve  Federal  Reserve 
Banks  charge  for  extensions  of  credit 
under  these  programs.  In  accordance 
with  the.  Federal  Reserve  Act,  the 
primary  and  secondary  credit  rates  are 
established  by  the  boards  of  directors  of 
the  Federal  Reserve  Banks,  subject  to 
the  review  and  determination  of  the 
Board. 

The  Board  approved  requests  by  the 
Reserve  Banks  to  decrease  by  25  basis 
points  the  primary  credit  rate  in  effect 
at  each  of  the  twelve  Federal  Reserve 
Banks,  thereby  lowering  firom  2.25 
percent  to  2  percent  the  rate  that  each 
Reserve  Bank  charges  for  extensions  of 
primary  credit.  As  a  result  of  the  Board's 
action  on  the  primary  credit  rate,  the 
rate  that  each  Reserve  Bank  charges  for 
extensions  of  secondary  credit 


automatically  decreased  irom  2.75 
percent  to  2.50  percent  imder  the 
secondary  credit  rate  formula.  The  final 
amendments  to  Regulation  A  reflect 
these  rate  changes. 

The  25-basis-point  decrease  in  the 
primary  credit  rate  was  associated  with 
a  similar  decrease  in  the  target  for  the 
federal  funds  rate  (from  1.25  percent  to 
1  percent)  approved  by  the  Federal 
Open  Market  Committee  (Committee) 
and  announced  at  the  same  time.  A 
press  release  announcing  these  actions 
indicated  that: 

The  Committee  continues  to  believe  that  an 
accommodative  stance  of  monetary  policy, 
coupled  with  still  robust  underlying  growth 
in  productivity,  is  providing  important 
ongoing  support  to  economic  activity.  Recent 
signs  point  to  a  firming  in  spending, 
markedly  improved  financial  conditions,  and 
labor  and  product  markets  that  are 
stabilizing.  The  economy,  nonetheless,  has 
yet  to  exhibit  sustainable  growth.  With 
inflationary  expectations  subdued,  the 
Committee  judged  that  a  slightly  more 
expansive  monetary  policy  would  add 
further  support  for  an  economy  which  it 
expects  to  improve  over  time. 

In  addition  to  amending  the  primary 
and  secondary  credit  rates  listed  in 
§  201.51  of  Regulation  A,  the  Board  has 
added  a  footnote  to  §  201.51  to  clarify 
that  the  rates  described  in  that  section 
apply  to  both  advances  and  discounts 
made  under  the  primary,  secondary,  and 
seasonal  credit  programs.  The  Board 
uses  the  unqualified  term  "discoimt 
rate"  to  refer  to  the  primary  credit  rate. 

The  Board's  amendments  to 
Regulation  A  also  correct  the  cross- 
reference  to  the  secondary  credit 
program  in  §  201.51(c).  The  current 
regulation  refers  to  §  201.4(b)  when  it 
should  refer  to  §  201.4(c). 

Regulatory  Flexibility  Act  Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  the  Board  certifies  that  the  new 
primary  and  secondary  credit  rates  will 
not  have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  final  rule  does  not 
impose  any  additional  requirements  on 
entities  affected  by  the  regulation.  The 
insertion  of  the  footnote  and  correction 
of  the  cross-reference  also  should  not 
adversely  affect  small  entities  because 
they  merely  clarify  the  application  of 
§201.51. 

Administrative  Procedure  Act 

The  Board  did  not  follow  the 
provisions  of  5  U.S.C.  553(b)  relating  to 
notice  and  public  participation  in 
connection  with  the  adoption  of  these 
amendments  because  the  Board  for  good 
cause  determined  that  delaying 
implementation  of  the  new  primary  and 


secondary  credit  rates,  the  explanatory 
footnote,  and  the  cross-reference 
correction  in  order  to  allow  notice  and 
public  comment  would  be  uimecessary 
and  contrary  to  the  public  interest  in 
fostering  price  stability  and  sustainable 
economic  growth.  For  these  same 
reasons,  the  Board  also  has  not  provided 
30  days  prior  notice  of  the  effective  date 
of  the  rule  under  section  553(d). 

12  CFR  Chapter  n 

List  of  Subjects  in  12  CFR  Part  201 
Banks,  Banking,  Federal  Reserve 
System,  Reporting  and  recordkeeping. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  Board  is  amending  12  CFR 
Chapter  II  to  read  as  follows: 

PART  201— EXTENSIONS  OF  CREDIT 
BY  FEDERAL  RESERVE  BANKS 
(REGULATION  A) 

■  1.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

'  Authority:  12  U.S.C.  248(i)-(j),  343  et  seq., 
347a,  347b,  347c,  348  et  seq.,  357,  374,  374a. 
and  461. 

■  2.  Section  201.51  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

§  201 .51  Interest  rates  applicable  to  credit 
extended  by  a  Federal  Reserve  Bank.^ 

(a)  Primary  credit.  The  interest  rates 
for  primary  credit  provided  to 
depository  institutions  under  §  201.4(aJ 
are: 


Federal  Reserve 
Bank 

Rate 

Effective 

Boston 

New  York  

2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 
2.00 

June  25,  2003. 
June  25  2003 

Philadelphia  

Cleveland 

Richmond 

Atlanta 

Chk:ago 

St.  Louis 

Minneapolis 

Kansas  City  

Dallas 

San  Francisco 

June  26,  2003. 
June  26,  2003. 
June  26,  2003. 
June  26,  2003. 
June  26,  2003. 
June  26,  2003. 
June  26,  2003. 
June  25,  2003. 
June  26,  2003. 
June  25,  2003. 

(b)  Secondary  credit.  The  interest 
rates  for  secondary  credit  provided  to 
depository  institutions  tmder  201.4(b) 


are: 


Federal  Reserve 
Bank 

Rate 

Effective 

Boston 

2.50 

June  25,  2003. 

'  The  primary,  secondary,  and  seasonal  credit 
rates  described  in  this  section  apply  to  both 
advances  and  discounts  made  under  the  primary, 
secondary,  and  seasonal  credit  programs, 
respectively. 
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Federal  Reserve 
Bank 


New  York  

Philadelphia  ... 

Cleveland 

RIchrpond 

Atlanta 

Chicago 

St.  Louis 

Minneap>olis  .... 
Kansas  City  ... 

Dallas 

San  Francisco 


Rate 


2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.50 
2.50 


Effective 


June  25, 
June  26, 
June  26, 
June  26, 
June  26, 
June  26, 
June  26, 
June  26, 
June  25, 
June  26, 
June  25, 


2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 
2003. 


(c)  Seasonal  credit.  The  rate  for 
seasonal  credit  extended  to  depository 
institutions  under  §  201.4(c)  is  a  flexible 
rate  that  takes  into  account  rates  on 
market  soiu'ces  of  funds. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  3,  2003. 

Jennifer  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  03-17383  Filed  7-9-03;  8:45  am) 

BIUJNO  CODE  6210-02-P 


DEPARTMEffT  OF  TRANSPORTAirON 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-50-AD;  Amendment 
39-13222;  AD  2003-14-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Textron 
Lycoming  Fuel  Injected  Reciprocating 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  certain  Textron 
Lycoming  reciprocating  engines  with 
certain  Crane/Lear  Romec  "AN"  rotary 
fuel  pumps  installed.  That  AD  currently 
requires  initial  and  follow-up  torque 
check  inspections  of  piunp  relief  valve 
attaching  screws.  This  amendment 
requires  the  same  initial  and  followmp 
torque  check  inspections  of  relief  valve 
attaching  screws,  and  adds  as  a 
terminating  action,  replacement  of  the 
affected  fuel  piunp  at  or  before  the 
overhaul  interval,  with  a  fuel  piunp 
having  a  new  design  valve  housing.  This 
amendment  is  prompted  by  the 
introduction  of  a  new  design  pump 
relief  valve  housing  and  associated  parts 
that  provide  enhanced  resistance  to  fuel 
leakage,  and  the  need  for  clarification  of 
the  requirements  of  the  current  AD.  The 
actions  specified  by  this  AD  are 


intended  to  prevent  rotary  fuel  pump 
leaks,  which  could  result  in  an  engine 
failiu«,  engine  fire,  and  damage  to  or 
loss  of  aircraft. 

DATES:  Effective  August  14.  2003.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  August  14.  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Lycoming.  652  Oliver  St., 
Williamsport,  PA  17701;  telephone 
(717)  327-7080;  fax  (717)  327-7100. 
This  information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park. 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Norm  Perenson.  Aerospace  Engineer. 
New  York  Aircraft  Certification  Office, 
FAA.  Engine  and  Propeller  Directorate. 
10  Fifth  Street.  3rd  floor.  Valley  Stream. 
NY  11581-1200;  telephone  (516)  256- 
7537;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  98-18-12. 
Amendment  39-10728  (63  FR  48571, 
September  11. 1998.  which  is  applicable 
to  certain  Textron  Lycoming 
reciprocating  engines  with  certain 
Crane/Lear  Romec  "AN"  rotary  fuel 
pumps  installed  was  published  in  the 
Federal  Register  on  December  13.  2002 
(67  FR  76702).  That  action  proposed  to 
require  the  same  initial  and  follow-up 
torque  check  inspections  of  relief  valve 
attaching  screws,  and  add  as  a 
terminating  action,  replacement  of  the 
affected  fuel  pump  at  or  before  the 
overhaul  interval.  v«th  a  fuel  pump 
having  a  new  design  valve  housing  in 
accordance  with  Lycoming  Service 
Bulletin  (SB)  No.  529B,  dated  June  10, 
2002. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

Request  for  Additional  Alternative 
Methods  of  Compliance 

One  commenter  requests  that  the 
installation  of  fuel  pumps  that  were 
FAA-approved  by  a  supplemental  type 
certificate  (STC)  issued  in  October  2002 
should  be  considered  as  an  alternative 
method  of  compliance  (AMOC)  to  this 
AD.  The  commenter  believes  these  fuel 


pumps  are  a  direct  replacement  for  the 
Crane/Lear  Romec  fuel  pumps  affected 
by  this  AD. 

The  FAA  does  not  agree.  The  fuel 
piunps  that  were  approved  by  the  STC 
have  a  different  part  niunber  than  the 
the  Crane/Lear  Romec  fuel  piunps  in 
this  AD.  Accordingly,  the  fuel  pumps 
installed  under  the  STC  are  not  subject 
to  the  inspections  required  by  this  AD 
and  may  be  installed  without  an  AMOC. 
Therefore,  no  changes  will  be  made  to 
the  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial- direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44  - 
FR  11034,  February  26,  1979);  and  (3) 
v«ll  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  c&py 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Listiof  Subfects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-10728  (63  FR 
48571,  September  11, 1998)  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-13222.  to  read  as 
follows: 

2003-14-03    Textron  Lycoming: 

Amendment  39-13222.  Docket  No.  97- 
ANE-50-AD.  Supersedes  AD  98-18-12, 
Amendment  39-10728. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Textron  Lycoming  lO- 
320.  UO-320,  IO-360.  HIO-360,  TIO-360, 
LTIC)-360.  GO-*35,  GO-480,  IGO-480- 
A1B6,  IO-540.  IGO-540.  AEIO-540,  HIO- 
540.  TIO-540.  LTIO-540.  TIGO-541,  IO-720. 
and  TlO-720  reciprocating  engines,  with 
Crane/Lear  Romec  RG9080,  RG9570,  and 
RG17980  series  "AN"  rotary  hiel  pumps 
listed  in  Table  1  installed.  Table  1  follows: 

Table  1  .—Applicable  Pump  Cross 
Reference  List 


Lear/Romec  Series 


RG9080F2  . 
RG9080J4A 


Textron  Lycoming  Part 
Number  (P/N) 


68262,  68262-85 
LW-13909,  LW- 

13909-85 
LW-14444,  LW- 

14444-85 
LW-13920,  LW- 

13920-85 
LW-15740,  LW- 

15740-85 
62E22288 
LW-19012 
74547,  74547-85 
76188,  76188-85 
76486,  76486-85 
77443,  77443-85 
78993,  7899a-85 
LW-11166,  LW- 

11166-85 
LW-12534,  LW- 

12534-85 
RG17980U  62021153,62021 


RG9080J6A 


RG9080J7A 

RG9080J8A 

RG9570K1  .. 
RG9570P/P1 

RG17980  

RG17980A  ... 
RG17980D  ... 
RG17980E  ... 
RG17980J  .... 
RG17980K  ... 


RG17980P 


These  engines  are  installed  on,  but  not 
limited  to  fuel  injected,  reciprocating  engine- 
powered  aircraft  manufactured  by  Cessna, 
The  New  Piper,  Inc..  Mooney.  Raytheon 
(Beech),  Bellanca,  Champion,  Partenavia, 
Rockwell,  Schweizer.  Enstrom,  Aerospatiale 
(SOCATA),  Maule,  Aero  Commander.  Helio, 
Hiller,  and  Pacific  Aerospace  Corp. 
.    Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  (he  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
tbis  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  done. 

To  prevent  rotary  fuel  pump  leaks,  which 
could  result  in  an  engine  failure,  engine  fire, 
and  damage  to  or  loss  of  the  aircraft, 
accomplish  the  following: 

(a)  U  the  Lear/Romec  part  number  (P/N)  on 
rotary  fuel  pumps,  series  RC9080.  RG9570,  or 
RG17980  has  an  "/M"  suffix,  the  pump  has 
been  modified,  and  no  further  action  is 
required. 

(b)  ff  the  P/N  does  not  have  an  "/M"  suffix, 
perform  initial  and  follow-up  torque  check 
inspections  of  pump  relief  valve  attaching 
screws  in  accordance  with  the 
Accomplishment  Instructions  of  Lycoming 
Service  Bulletin  (SB)  No.  529B,  dated  June 
10,  2002.  as  follows: 

(1)  Within  10  hours  time-in-service  (TIS), 
or  30  days  after  the  effective  date  of  this  AD, 
whichever  occurs  first,  perform  the  initial 
torque  check  inspection.  If  the  torque  does 
not  meet  the  specifications  in  Lycoming  SB 
No.  529B.  dated  June  10,  2002,  tighten  screws 
to  the  required  torque  in  accordance  with 
that  SB. 

(2)  Perform  follow-up  torque  check 
inspections  at  50  hour  intervals  TIS,  or  6 
months  since  the  previous  torque  check 
inspection,  whichever  occurs  first.  If  the 
torque  does  not  meet  the  specification  in 
Lycoming  SB  No.  529B,  dated  June  10,  2002, 
during  this  follow-up  inspection,  tighten 
screws  to  the  required  torque  in  accordance 
with  that  SB. 

(3)  Continue  the  follow-up  torque  check 
inspections  required  by  paragraph  (a)(2)  of 
this  AD  until: 

(i)  The  accumulation  of  100  hours  TIS 
since  the  inspection  with  the  torque 
remaining  within  the  SB  specification;  or 

(ii)  The  torque  meets  the  SB  specification 
during  the  initial  inspection  and  a 
subsequent  inspection  taking  place  after 
accumulating  an  additional  50  hours  TIS  also 
meets  the  SB  specification. 

(4)  After  the  accumulation  of  100  hours  TIS 
since  the  inspection  with  the  torque 
remaining  within  the  SB  specification;  . 
visually  inspect  the  pump  at  50-hour 
intervals  until  the  pump  is  replaced  with  a 
modified  pump  (with  the  "/M"  after  the  part 
number). 

(c)  Replacement  of  a  rotary  fuel  pump 
series  RG9080,  RG9570,  or  RG17980.  with  an 
unmodified  pump  (without  the  "/M"  after 
the  part  number)  requires  repeating  the 
initial  and  follow-up  inspections  in 
accordance  with  paragraph  (b)  of  this  AD. 

Optional  Terminating  Action 

(d)  Replacement  of  a  rotary  fuel  pump 
series  RG9080,  RG9570.  or  RG17980.  with  a 
modified  pump  (with  the  "/M"  after  the  part 
number)  constitutes  terminating  action  for 
the  inspection  requirements  specified  in 
paragraphs  (b)(1)  through  (b)(4)  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO).  Operators 


must  submit  their  request  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  fi-om  the  New  York 
AGO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  aircraft  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(g)  The  actions  must  be  done  in  accordance 
with  Lycoming  Service  Bulletin  No.  529B, 
dated  June  10,  2002.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Lycoming,  652  Oliver  St., 
Williamsport,  PA  17701;  telephone  (717) 
327-7080;  fax  (717)  327-7100.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington.  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
August  14,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
June  30,  2003. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Service.     ■ 
[FR  Doc.  03-17019  Filed  7-9-03;  8:45  am] 
BILUNG  CODE  49t&-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-154-AD;  Amendment 
39-1 3220;  AD  2003-1 4-01 ] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  IModei 
A300  B2,  A300  B4,  A300  B4-600,  A300 
B4-600R,  A300  F4-600R,  A310,  A330, 
and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  airplanes, 
that  requires  repetitive  inspections  for 
foreign  objects  between  the  slider  and 
the  girt  bar  attachment  fittings  of  the 
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emergency  escape  slides;  a  one-time 
inspection  for  correct  adjustment  of  the 
slide  release  mechanism  and  the  girt  bar 
attachment  fittings,  which  would 
terminate  the  repetitive  inspections;  a 
one-time  test  for  correct  extension  of  the 
girt  bar  through  the  sliders;  and 
corrective  action,  if  necessary.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  an 
emergency  escape  slide,  which  could 
result  in  a  delayed  evacuation  in  an 
emergency  and  consequent  injury  to 
passengers  or  crew.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  August  14.  2003. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  14. 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
ft-om  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina,  Aerospace  Engineer, 
hitemational  Branch,  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton,  Washington 
98055-4056;  telephone  (425) 227-2125; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
airplanes  was  published  as  a 
supplemental  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  January  3.  2003  (68  FR  315). 
That  action  proposed  to  require 
repetitive  inspections  for  foreign  objects 
between  the  slider  and  the  girt  bar 
attachment  fittings  of  the  emergency 
escape  sHdes;  a  one-time  inspection  for 
correct  adjustment  of  the  slide  release 
mechanism  and  the  girt  bar  attachment 
fittings,  which  would  terminate  the 
repetitive  inspections;  a  one-time  test 
for  correct  extension  of  the  girt  bar 
through  the  sliders;  and  corrective 
action,  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 


consideration  has  been  given  to  the 
comments  received. 

Request  To  Revise  Compliance  Interval 

Two  conunenters  request  that  the 
proposed  AD  be  revised  to  change  the 
repetitive  interval  for  inspecting  the 
emergency  exit  doors  for  foreign  objects. 
The  conunenters  request  that  the 
inspection  be  required  not  at  the 
proposed  7-day  interval,  but  only  when 
the  door  is  removed  or  maintenance  is 
done  on  the  door  or  slide  assembly.  The 
conunenters  assert  that  the  emergency 
exit  doors  are  not  regularly  opened  and 
do  not  collect  debris  at  the  same  rate  as 
passenger  doors,  and  that  the  interior 
side  wall  panels  of  the  emergency  doors 
prevent  debris  from  being  introduced 
into  the  slide  release  mechanism.  The 
conunenters  suggest  that  opening  the 
emergency  exit  doors  every  7  days  could 
accelerate  wear  of  the  slider  and  girt  bar 
attach  mechanisms  and  could  increase 
the  amount  of  dirt,  debris,  and  corrosion 
introduced  into  the  door  mechanism. 
The  conunenters  further  suggest  that  the 
visual  inspection  be  included  in  the 
aircraft  maintenance  manual  upon 
installation  and  other  relevant 
maintenance  procedures  regarding  the 
emergency  exit  doors. 

The  FAA  does  not  agree  with  the 
request.  The  girt  bar,  sliders,  and 
attachment  fittings  of  the  emergecy  and 
passengers  doors  are  identical  in  design 
and  are  located  close  to  the  floor.  The 
girt  bars  of  all  doors  are  subject  to  the 
same  risk  of  being  affected  by  debris — 
regardless  of  how  often  the  doors  are 
opened — ^because  of  the  open  access  to 
the  cabin;  debris  can  still  reach  and 
affect  the  girt  bar  of  a  closed  door.  In 
addition,  according  to  the  manufacturer, 
there  is  no  risk  of  increased  wear  on  the 
moving  components  due  to  frequent 
use.  Further,  the  inspection  for  the 
emergency  doors  can  be  done  quickly. 
No  change  to  the  final  rule  is  necessary 
regarding  this  issue. 

Request  To  Delay  Issuance  of  AD 
Pending  Revised  Procedures 

Two  commenters  request  that  the 
FAA  delay  issuing  the  AD  until  an 
appropriate  measuring  device  can  be 
developed  to  measure  the  gap  between 
the  sliders  and  the  girt  bar.  The 
commenters  state  that  the  mechanism  is 
poorly  accessible  and  the  measurement 
procedvue  requires  special  skills, 
tooling,  and  training  to  be  accomplished 
consistentiy.  They  add  that  typical 
measiuing  tools  are  impractical  due  to 
the  mechanism's  close  proximity  to  the 
fuselage  door  cutout,  and  the  tool 
depicted  in  Figure  2.  sheet  4.  of  the 
service  bulletin  referenced  in  the 
supplemental  NPRM  is  difficult  to 


manufactiu-e  with  the  appropriate 
dimensional  indications. 

However,  another  commenter  notes 
that,  because  operators  had  difficulties 
following  the  procediues  to  perform  the 
measinements,  Airbus  has  revised  the 
ser\'ice  information  to  add  work 
instructions  and  clarify  the  procediu«s 
to  inspect  and  test  the  release 
mechanism  attach  fittings. 

The  FAA  does  not  agree  with  the 
request  to  delay  issuance  of  the  AD.  The 
service  bulletin  procedures  for  checking 
the  slide  release  mechanism  can  be 
complex.  As  a  result.  Airbus  has 
improved  the  instructions  in  the  revised 
service  bulletins  (which  were  described 
in  the  supplemental  NPRM). 
Fxuthermore,  the  measuring  tool  shown 
in  Figine  2,  sheet  4,  of  the  service 
bulletins  is  provided  as  a  typical 
example  of  a  tool  to  be  used  for 
measuring  the  extension  of  the  sliders 
over  the  girt  bar;  that  tool  can  be  easily 
made  from  any  sheet  of  aluminum  and 
is  not  considered  a  specific  tool.  In 
addition,  no  specialized  training  is 
necessary  to  perform  this  measurement. 
No  change  to  the  final  rule  is  necessary 
regarding  this  issue. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Efifect  on  the 
AD 

On  July  10.  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002).  which  governs  Uie 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the 
supplemental  NPRM  regarding  that 
material. 

Cost  Impact 

The  FAA  estimates  that  there  are  103 
Model  A300  B2.  A300  B4.  A300  B4-600, 
A300  B4-600R,  A300  F4-600R,  A3 10. 
and  A330  series  airplanes  of  U.S. 
registry  that  will  be  affected  by  this  AD. 
There  are  no  Model  A340  series 
airplanes  ciurently  on  the  U.S.  Register; 
however,  if  an  affected  Model  A340 
series  airplane  is  imported  and  placed 
on  the  U.S.  Register  in  the  futiue,  the 
cost  impact  would  be  the  same  as  for  the 
remaining  affected  airplanes,  as 
described  below. 

It  will  take  approximately  2  work 
horns  per  airplane  to  inspect  for  foreign 
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objects  between  the  slider  and  the  girt 
bar  attachment  fittings,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
inspection  on  U.S.  operators  is 
estimated  to  be  $12,360,  or  $120  per 
airplane,  per  inspection  cycle. 

It  will  take  approximately  4  work 
hours  per  airplane  to  determine  whether 
the  slide  mechanism  and  girt  bar 
attachment  fittings  are  adjusted 
Correctly,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  inspection  on 
U.S.  operators  is  estimated  to  be 
$24,720.  or  $240  per  airplane. 

It  will  take  approximately  4  work 
hoius  per  airplane  to  determine  whether 
the  girt  bar  extends  through  the  sliders 
correctly,  at  an  average  labor  rate  of  $60 
per  work  hoiu.  Based  on  these  figiues, 
the  cost  impact  of  this  inspection  on 
U.S.  operators  is  estimated  to  be 
$24,720,  or  $240  per  airplane. 

The  cost  impact  figures  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu-e  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 


necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  fefderalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certiiy  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 

Table  1  .—Applicability 


of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  aiijvorthiness 
directive: 

2003-14-01     Airbus:  Amendment  39-13220. 
Docket  2001-NM-154-AD. 
Applicability:  The  following  airplanes, 
certificated  in  any  category: 


Model— 


A300  82  and  A300  B4  series  airplanes 

A300  B4-600,  A300  B4-600R.  and  A300  F4-600R  series  airplanes 

A310  series  airplanes 

A330  series  airplanes 

A340  series  airplanes '""'"'". 


Listed  in  Airtxjs  Service  Bulletin — 


A300-52-0174,  Revision  01.  dated  August  23,  2002. 
A300-52-6062,  Revision  01,  dated  August  23.  2002. 
A31 0-52-2066.  Revision  01.  dated  August  23,  2002. 
A330-52-3064,  Revision  01,  dated  June  12,  2002. 
A340-52^076,  Revision  01,  dated  June  12,  2002. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  an  emergency  escape 
slide,  which  could  result  in  a  delayed 
evacuation  in  an  emergency  and  consequent 
injury  to  passengers  or  crew,  accomplish  the 
following: 

Repetitive  Inspections  for  Foreign  Objects 

(a)  At  the  applicable  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD:  Perform 


a  general  visual  inspectibn  for  foreign  objects 
between  the  slider  and  the  girt  bar 
attachment  fittings  of  the  emergency  escape 
slides  according  to  the  applicable  service 
bulletin  listed  in  Table  2  of  this  AD.  Repeat 
the  inspection  at  least  every  7  days  until  the 
actions  required  by  paragraph  (b)  of  this  AD 
are  done.  If  any  foreign  object  is  found  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD:  Before  further  flight,  remove  the 
object  and  ensure  that  the  girt  bar  attachment 
fittings  are  clean,  according  to  the  applicable 
service  bulletin.  Table  2  follows: 


Table  2.— Service  Bulletin  References  for  Required  Actions 


For  model — 


A30G  B2  and  A300  B4  series  airplanes 

A300  84-600,  A300  84-600R,  and  A300  F4-«)bR  se'iies'airoianes' 

A310  series  airplanes 

A330  series  airpJanes ^^!!!!!!!!!1!!!!!!!I!^^^!! 

A340  series  airjjlanes '.'"  ' 


Do  tt>e  actions  in  accordance  witti  Airbus  Service  Bulletin— 


A30C-52-0174,  Revision  01,  dated  August  23,  2002. 
A300-52-6062,  Revision  01 ,  dated  August  23,  2002. 
A31 0-52-2066,  Revision  01,  dated  August  23^  2002. 
A330-52-3064,  Revision  01,  dated  June  12,  2002. 
A340-52-4076,  Revision  01.  dated  June  12.  2002. 
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(1)  For  Model  A330  and  A340  series 
airplanes:  Inspect  within  7  days  after  the 
effective  date  of  this  AD. 

(2)  For  Model  A300,  A300-600,  and  A310 
series  airplanes:  Inspect  within  550  flight 
hours  after  the  effective  date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  fttjm  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removing  or  opening  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

One-Time  Inspection  of  Slide  Release 
Mechanism  and  Girt  Bar  Attachment 
Fittings 

(b)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  general 
visual  inspection  for  correct  adjustment  of 
the  emergency  escape  slide  release 
mechanism  and  the  girt  bar  attachment 
fittings  according  to  the  service  bulletin 
listed  in  Table  2  of  this  AD,  as  applicable.  If 
the  slide  mechanism  or  girt  bar  attachment 
fittings  are  not  adjusted  correctly:  Before 
further  flight,  adjust  them  according  to  the 
applicable  service  bulletin.  Accomplishment 
of  this  inspection  and  any  required  corrective 
actions  terminates  the  repetitive  inspections 
required  by  paragraph  (a)  of  this  AD. 

One-Time  Inspection  of  Girt  Bar  Attachment 
Fittiogs 

(c)  Within  18  months  after  the  effective 
date  of  this  AD,  perform  a  one-time  general 
visual  inspection  for  correct  extension  of  the 
emergency  escape  slide  girt  bar  through  the 
sliders,  according  to  the  service  bulletin 
listed  in  Table  2  of  this  AD,  as  applicable.  If 
the  girt  bar  does  not  extend  correctly:  Before 
further  flight,  rework  the  girt  bar  or  replace 
the  girt  bar  assembly  with  a  new  assembly, 
according  to  the  applicable  service  bulletin. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  must  be  done  in  accordance 
with  Airbus  Service  Bulletin  A30O-52-O174, 
Revision  01,  dated  August  23,  2002;  Airbus 
Service  Bulletin  A30O-52-6062,  Revision  01, 
dated  August  23,  2002;  Airbus  Service 
Bulletin  A310-52-2066,  Revision  01,  dated 
August  23,  2002;  Airbus  Service  Bulletin 
A330-52-3064,  Revision  01,  dated  June  12, 
2002;  or  Airbus  Service  Bulletin  A340-52- 
4076,  Revision  01,  dated  June  12,  2002;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  C3*^  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Sfreet,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
August  14,  2003. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2002- 
296(B)  and  2002-297(B),  both  dated  June  12, 
2002;  and  2002-525(8),  dated  October  16, 
2002. 

Issued  in  Renton,  Washington,  on  June  30, 
2003.  . 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  03-17313  Filed  7-9-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2001-NM-322-AD;  Amendment 
39-13221 ;  AD  2003-14-02] 

RIN  2120-AA64 

Airwortliiness  Directives;  Bomt)ardier 
Model  CL-600-2B19  (flegional  Jet 
Series  100  &  440)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  series  100  & 
400}  airplanes,  that  requires  a  one-time 
inspection  of  the  aft  edge  of  the  left  and 
right  main  windshields  to  determine 
whether  a  certain  placard  is  installed, 
and  corrective  actions  if  necessary.  This 
action  is  necessary  to  prevent  stress- 


related  cracking  of  the  windshields,  and 
subsequent  excessive  frequency  of 
abnormal  procedures  specified  in  the 
airplane  flight  manual  and/or  an 
emergency  descent  be  accomplished, 
which  poses  an  increased  risk  to 
passengers  and  crew  members.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  August  14,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  14, 
2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Canadiar, 
Aerospace  Group.  P.O.  Box  6087, 
Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  Ydrk  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  series  airplanes 
was  published  in  the  Federal  Register 
on  May  20,  2002  (67  FR  35461).  That 
action  proposed  to  requfre  a  one-time 
inspection  of  the  aft  edge  of  the  left  and 
right  main  windshields  to  determine 
whether  a  certain  placard  is  installed, 
and  corrective  actions  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the  ■ 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  Notice  of  Proposed 
Rulemaking  (NPRM) 

One  commenter  supports  the  NPRM. 

Request  To  Withdraw  NPRM 

One  commenter,  the  windshield 
manufacturer,  requests  that  the  NPRM 
be  withdrawn.  The  commenter  states 
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that  it  has  invested  a  significant  amount 
of  time  and  resources  to  resolve  the  root 
cause  of  cracking  of  the  windshields  in 
service.  The  commenter  also  states  that 
it  has  worked  closely  with  the  airplane 
manufacturer,  operators,  and  regulatory 
agencies  worldwide  to  resolve  die 
cracking  of  the  windshields  in  an 
expeditious  manner.  The  commenter 
strongly  believes  that  the  issuance  of  an 
NPRM  is  unwarranted  in  light  of  its 
efforts,  and  the  fact  Uiat  the  NPRM  only 
affects,  at  most.  18  windshields.  The 
commenter  believes  that  these  18 
windshields  will  be  modified  or 
replaced  no  later  than  December  31. 
2002. 

The  FAA,  while  applauding  the 
windshield  manufacturer's  efforts  to 
resolve  the  cracking  of  the  ply  of  the 
windshields,  does  not  agree  that  the 
NPRM  should  be  withdrawn.  In  issuing 
an  AD,  our  intent  is  not  to  penalize  the 
original  equipment  manufacturer,  but  to 
act  in  the  interest  of  safety,  and  to 
ensiu«  that  all  applicable  airplanes 
conform  to  the  corrective  actions.  While 
it  is  understandable  that  a  manufacturer 
would  like  to  minimize  any  adverse 
implications  regarding  the  safety  of  its 
products,  we  reiterate  that  the  purpose 
of  an  AD  is  to  correct  an  identified 
unsafe  condition  in  an  airplane, 
regardless  of  where  it  is  or  what  it  is 
caused  by.  hi  essence,  the  AD  serves  to 
protect  the  flying  public  from  the 

consequences  of  the  unsafe  condition. 
The  AD  also  serves  to  protect  the 
manufacturer  from  the  liability  that 
would  be  faced  should  the  unsafe 
condition  not  be  corrected.  Until  an  AD 
is  issued,  there  is  no  legal  basis  for 
requiring  U.S.  operators  to  comply  with 
those  actions.  The  AD  is  the  vehicle  for 
ensuring,  by  law.  diat  all  affected 
operators  perform  the  necessary  actions 
that  will  address  the  identified  unsafe 
^  condition,  hi  light  of  this,  we  have 
'^  determined  that  this  AD  is  appropriate 
and  warranted. 

Two  commenters  note  that  the 
"Background  Information"  section  in 
the  preamble  of  the  NPRM  states,  "Until 
a  new  design  for  the  main  windshield 
can  be  developed  by  the  manufacturer 
and  approved  by  the  FAA,  operators 
have  requested  procedures  for 
modifying  the  existing  windshields  to 
address  the  identified  unsafe  condition 
and  to  improve  service  performance." 
The  commenters  state  that  such  wording 
implies  that  a  new  design  for  the 
windshield  does  not  exist. 

The  commenters  point  out  that 
redesigned  windshields.  Bombardier 
part  numbers  (P/N)  601R33033-13  and 
-14  (PPG  P/N  NP139321-9  and  -10  for 
spares),  are  already  available  and  have 
been  in  service  for  some  time  on 


recently  manufactured  airplanes. 
According  to  one  of  the  commenters. 
those  windshields  incorporated  certain 
changes  that  would  minimize  the 
potential  for  structural  ply  fracture,  and 
that,  since  their  introduction,  over  525 
have  been  installed  on  in-service 
airplanes.  One  of  the  commenters 
believes  that  the  identified  unsafe 
condition  has  been  successfully 
addressed  by  the  current  production 
configuration  (i.e.,  main  windshield 
units  having  Bombardier  P/N 
601R33033-13  or -14)  and  with 
windows  currenUy  in  service  on  which 
Bombardier  Service  Bulletin  601R-56- 
004,  dated  August  16,  2001  (which  is 
referenced  in  the  NPRM  as  the 
appropriate  source  of  service 
information  for  the  proposed  actions), 
has  been  done. 

From  these  comments,  we  infer  that 
the  commenters  are  requesting  that  the 
NPRM  be  withdrawn.  We  do  not  agree. 
As  discussed  previously,  this  AD  is  the 
vehicle  for  ensuring,  by  law,  that  all 
affected  operators  perform  the  necessary 
actions  that  will  address  the  identified 
unsafe  condition. 

The  commenters  are  correct  that  main 
windshield  units  having  Bombardier  P/ 
N  601R33033-13  or -14  have  been  in 
service  for  some  time.  Transport  Canada 
Civil  Aviation  (TCCA),  which  is  the 
airworthiness  authority  for  Canada,  has 
approved  Bombardier  Service  Bulletin 
601R-5&-003,  Revision  B.  dated  July  20. 
2001.  which  describes  procedures  for 
replacing  the  main  windshield  units 
having  P/N  601R33033-9  and  -10  with 
units  having  Bombardier  P/N 
601R33033-13  or -14.  However,  the 
service  bulletin  does  not  specify 
Bombardier  P/N  601R33033-13  or -14 
as  replacement  parts  for  windshields 
having  P/Ns  601R33033-1.  -2,  -5,  and 
-6.  In  addition,  Canadian  airworthiness 
directive  CF-2001-35R1,  dated 
September  27.  2001,  which  this  AD 
parallels,  does  not  mandate  Service 
Bulletin  60lR-56^03.  We  also  find  that 
it  will  be  less  costly  for  operators  to  do 
the  actions  required  by  this  AD  than  the 
replacement  specified  in  Service 
Bulletin  601R-56-003. 

In  light  of  these  findings,  we  have 
determined  that  this  AD  is  appropriate 
and  warranted.  However,  under  the 
provisions  of  paragraph  (b)  of  the  final 
rule,  we  may  consider  requests  for 
approval  of  an  alternative  method  of 
compliance  if  sufficient  data  are 
submitted  to  substantiate  that  such  a 
design  change  would  provide  an 
acceptable  level  of  safety. 


Request  To  Delete  Reference  to  Unsafe 
Condition 

One  commenter  requests  that  all 
references  to  "unsafe  condition"  in  the 
NPRM  be  deleted.  The  commenter  states 
that  the  main  windshield,  pre-mod 
configuration,  on  Model  CL-60(V-2B19 
(Regional  Jet  series  100  &  400)  airplanes 
does  not  exhibit  an  unsafe  condition. 
The  commenter  also  states  that  any 
unsafe  condition  would  result  from  the 
flight  deck  crew  being  required  to 
operate  the  airplane  in  a  non-standard 
maimer,  not  from  the  windshield  itself. 
The  commenter  is  concerned  that  the 
reference  to  an  "imsafe  condition"  will 
create  a  negative  impression  about  the 
Bombardier  regional  jets. 

We  do  not  agree.  The  individual  ply 
of  the  windshields  on  the  affected 
Model  CL-600-2B19  (Regional  Jet  series 
100  &  400)  airplanes  has  cracked  at  an 
unacceptable  rate.  When  such  cracking 
has  occurred,  abnormal  procedures 
specified  in  the  airplane  flight  manual 
and/or  an  emergency  descent  of  the 
airplane  have  been  accomplished  at  an 
excessive  frequency,  which  exposed  the 
airplane  and  its  occupants  to 
unacceptable  risks.  Furthermore,  of  the 
significant  number  of  single-ply 
fractures  that  have  occurred,  there  was 
one  reported  case  of  the  First  Officer's 
windshield  cracking  (inner  ply)  during 
cruise  flight  and  pieces  of  glass  falling 
on  the  flightcrew.  In  addition.  TCCA 
issued  Canadian  airworthiness  directive 
CF-2001-35R1.  dated  September  27, 
2001.  in  order  to  reduce  die  risk 
exposure  that  resulted  from  airplane 
emergency  descent  performed  as  a  result 
of  the  cracking  of  the  windshield  ply. 
TCCA  issued  that  airworthiness 
directive  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada.  As  such,  we  have 
determined  that,  while  cracking  of  the 
windshield  may  not  result  in  loss  of 
pressurization  of  the  airplane,  if  the 
flightcrew  follows  necessary 
procedures,  the  need  to  predictably  and 
routinely  rely  on  those  procedures, 
together  with  the  risk  of  injury  to  the    * 
flightcrew,  presents  an  unsafe 
condition. 

Two  commenters  do  not  agree  with 
the  statement  of  unsafe  condition 
specified  in  the  NPRM  [i.e.,  to  prevent 
failure  of  the  main  windshields  due  to 
stress-related  cracking,  which  could 
cause  cabin  depressurization  and 
emergency  descent,  and  adversely  affect 
continued  safe  flight  of  the  airplane). 
The  commenters  state  that  the  results  of 
fail-safe  testing  demonstrate  the 
structural  integrity  of  die  windshield 
with  all  three  plies  fractured.  The 
commenters  conclude  that,  while  a  ply 
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fracture  may  interrupt  the  normal  flight 
scenario,  this  stress-cracking  issue 
would  not  result  in  loss  of  cabin 
pressurization. 

Based  on  the  reasons  described 
previously,  one  of  the  commenters  also 
requests  that  the  word  "failure"  in  the 
statement  of  luisafe  condition  be 
replaced  with  either  "ply  fractiu«"'or 
"cracking  issue."  The  commenter  has 
"strong  concerns"  with  the  use  of  the 
word  "failiu«"  to  describe  the  events 
that  occurred.  The  commenter  states 
that  the  events  can  more  accm^ately  be 
described  as  single-ply  fractures,  and 
that  the  use  of  the  word  failure  implies 
that  the  windshield  can  result  in  an 
unsafe  condition. 

From  these  comments,  we  infer  that 
the  commenter  is  requesting  that  the 
unsafe  condition  specified  in  the  NPRM 
be  revised.  We  agree.  As  of  January  1, 
2001,  there  have  been  approximately 
292  windshield  units  returned  to  the 
windshield  manufacturer  due  to 
structural  ply  failiu-es.  None  of  these 
windshield  breakage  incidents  resulted 
in  loss  of  pressurization  of  the  airplane. 
Therefore,  we  agree  with  the 
commenters  that  stress-related  cracking 
of  the  windshields  would  not  resiUt  in 
loss  of  presstu-ization.  We  have  revised 
the  final  nde  to  specify  the  unsafe 
condition  as  "to  prevent  stress-related 
cracking  of  the  windshields,  and 
subsequent  excessive  frequency  of 
abnormal  procedures  specified  in  the 
airplane  flight  manual  and/or  an 
emergency  descent  be  accomplished, 
which  poses  an  increased  risk  to 
passengers  and  crew  members." 

Request  To  Revise  Applicability 

One  commenter  requests  that  PPG 
P/Ns  NP139321-1  through  -6  inclusive 
be  included  in  the  applicability  of  the 
NPRM.  The  commenter  states  such  a 
change  vdll  ensure  that  all  parts  are 
covered. 

We  do  not  agree.  This  AD  parallels 
the  applicability  of  Canadian 
airworthiness  directive  CF-2001-35R1, 
dated  September  27,  2001,  and  the 
effectivity  of  Bombardier  Service 
Bulletin  601R-56-O04.  dated  August  16, 
2001  (which  is  referenced  in  this  AD  as 
the  appropriate  source  of  service 
information  for  accomplishing  the 
required  actions).  Paragraph  l.M, 
"Relationship  Chart,"  of  Bombardier 
Service  Bulletin  601R-56-004  lists  the 
corresponding  PPG  P/Ns  for  the  affected 
Bombardier  windshields.  So,  the 
relationship  between  the  PPG  and 
Bombardier  P/Ns  is  well  established. 
Therefore,  no  change  to  the  final  rule  is 
necessary  in  this  regard. 


Revise  Cost  Impact 

One  commenter  states  that  the  work 
hom*  estimate  for  accomplishing  the 
modification  service  bulletin  is  grossly 
imderestimated.  The  commenter  expects 
to  utilize  two  mechanics  with  an 
elapsed  time  of  seven  hours  to 
accomplish  the  modification.  The 
commenter  also  states  that,  contrary  to 
the  339  airplanes  listed  as  affected  in 
the  worldwide  fleet  in  the  Cost  Impact 
section  of  the  NPRM,  there  are  476 
airplanes  vdthin  the  potential  affected 
worldwide  fleet  of  which  282  are 
ciurently  under  U.S.  registry. 

From  this  comment,  we  infer  that  the 
commenter  is  requesting  that  the  Cost 
Impact  section  of  the  NPRM  be  revised. 
We  agree  partially.  We  do  not  agree  with 
the  conunenter  that  the  required 
inspection  takes  seven  hours.  As  stated 
in  the  Cost  Impact  section  of  the  NPRM, 
"The  cost  impact  figures  discussed  in 
AD  rulemaking  actions  represent  only 
the  time  necessary  to  perform  the 
specific  actions  actually  required  by  the 
AD.  These  figiues  typically  do  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions."  The 
specific  action  for  this  AD  is  the 
required  inspection,  which  is  also 
indicated  in  the  Cost  Impact  section.  In 
addition,  Bombardier  Service  Bulletin 
601R-56-004,  dated  August  16,  2001, 
which  is  referenced  in  this  AD  as  the 
appropriate  source  of  service 
information  for  accomplishing  the 
required  actions,  specifies  1  work  hour 
for  accomplishing  the  inspection. 

We  agree  with  the  commenter  that  the 
number  of  affected  airplanes  is  higher 
than  previously  approximated;  the  cost 
impact  information,  below,  has  been 
revised  accordingly. 

Explanation  of  Change  to  Applicability 

We  have  revised  the  applicability  of 
the  final  rule  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Explanation  of  Change  to  Labor  Rate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  has  been  revised  to 
reflect  this  increase  in  the  specified 
hourly  labor  rate. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  we  have  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  We  have 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  14  CFR  Part  39/Efiect  on  the 
Proposed  AD 

On  July  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Cost  Impact 

There  are  approximately  476  Model 
CL-600-2B19  (Regional  Jet  series  100  & 
400)  airplanes  of  tibe  affected  design  in 
the  worldwide  fleet.  We  estimate  that 
282  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

We  estimate  that  it  will  take 
approximately  1  work  hoiu-  per  airplane 
to  accomplish  the  inspection,  and  that 
the  average  labor  rate  is  $65  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  required  inspection  is 
estimated  to  be  $18,330,  or  $65  per 
airplane. 

The  cost  impact  figiu«  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  be  required  to 
accomplish  the  corrective  actions,  it 
will  take  approximately  1  work  hour  per 
airplane  to  accomplish  at  an  average 
labor  rate  of  $65  per  work  hour. 
Required  parts  will  be  provided  by  the 
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manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  cost  impact 
of  the  corrective  actions  is  estimated  to 
be  $65  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy ' 
of  it  may  be  obtained  fi-om  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration ' 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHrNESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

AD  2003-14-02    Bombardier,  Inc. 

(Formerly  Canadair):  Amendment  39- 
13221.  Docket  2001-NM-322-AD. 
Applicability:  Model  CL-600-2B19 
(Regional  Jet  series  100  &  400)  airplanes: 
certificated  in  any  category;  serial  numbers 
7003  and  subsequent:  equipped  with  main 
windshield  units,  part  numbers  601R33033- 
1,-2,-5,-6, -9,  or -10. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stress-related  cracking  of  the 
windshields,  and  subsequent  excessive 
frequency  of  abnormal  procedures  specified 
in  the  airplane  flight  manual  and/or  an 
emergency  descent  be  accomplished,  which 
poses  an  increased  risk  to  passengers  and 
crew  members;  accomplish  the  following: 

Inspection  and  Corrective  Action 

(a)  For  airplanes  equipped  with  windshield 
units  that  have  accumulated  fewer  than  2,500 
total  flight  cycles  as  of  the  effective  date  of 
this  AD:  Within  6  months  after  the  effective 
date  of  this  AD,  accomplish  a  one-time 
general  visual  inspection  of  the  aft  edges  of 
the  left  and  right  main  windshields  to 
determine  whether  a  placard  having  part 
number  (P/N)  CSB-NP-l  393 2 1-002-1  is 
installed,  per  the  Accomplishment 
Instructions  of  Bombardier  Service  Bulletin 
601R-56-004.  dated  August  16.  2001. 

(1)  If  a  placard  having  P/N  CSB-NP- 
139321-002-1  is  installed,  no  hirther  action 
is  required  by  this  AD. 

(2)  If  a  placard  having  a  part  number  other 
than  CSB-NP-l  3932 1-002-1  is  installed, 
before  further  flight,  accomplish  the 
corrective  actions  (including  modifying  the 
main  windshields  by  replacing  nine  of  the  hi- 
lok  pins  installed  in  the  lower  forward  comer 
of  the  windshields  with  hi-lok  pins  having  a 
reduced  diameter  shank,  installing  a  placard 
having  the  correct  part  number  on  the  inner 
retainer  near  the  part  identification  placard 
located  along  the  aft  edge  of  the  window,  and 
replacing  any  torn  or  deformed  gasket),  per 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  ojpening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Note  3:  Bombardier  Service  Bulletin  601R- 
56-004.  dated  August  16.  2001.  references 
PPG  Industries.  Inc..  Service  Bulletin  CSB- 
NP-l  3932 1-002.  Revision  C.  dated  July  31. 
2001.  as  an  additional  source  of  service 


information  for  accomplishment  of  the 
modification  of  the  left  and  right  main 
windshields. 

Ahemative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compUance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  New  York  ACO. 

Note  4:  friformation  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  601R-56- 
004.  dated  August  16.  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier.  Inc..  Canadair,  Aerospace 
Group.  P.O.  Box  6087.  Station  Centre-ville, 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW..  Renton.  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office.  10 
Fifth  Street.  Third  Floor.  Valley  Stream.  New 
York;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-35R1,  dated  September  27.  2001. 

Eifective  Date 

(e)  This  amendment  becoines  effective  on 
August  14,  2003. 

Issued  in  Renton.  Washington,  on  July  1, 
2003.  * 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  03-17312  Filed  7-9-03;  8:45  am] 
BtLUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-NM-152-AD;  Amendment 
39-13223;  AD  2003-14-04] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Itodel  737-200,  737-300,  737-400. 
737-500, 737-600,  737-700, 737-800, 
737-900, 757-200,  and  757-300  Series 
Airpianes;  and  McDonnell  Douglas 
Model  DC-10-10F,  DC-10-30,  DC-10- 
30F,  DC-10-40,  MD-10-30F,  MD-11, 
and  MD-1 1 F  Airpianes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  transport  category 
airplanes  as  listed  above.  This  action 
requires  modification  of  the  reinforced 
flight  deck  door  installed  on  the 
airplane.  This  action  is  necessary  to 
prevent  inadvertent  release  of  the 
decompression  latch  and  consequent 
opening  of  the  decompression  panel  in 
the  flight  deck  door.  If  an  airplane 
crewmember  is  in  close  proximity  to  the 
flight  deck  door  when  the 
decompression  panel  opens,  the 
decompression  panel  could  hit  and 
injure  the  crewmember.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  July  25,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  25, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  8,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
152-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-152-AD"  in  the 
subject  line  and  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207; 
or  C  &  D  Aerospace,  5701  Bolsa  Avenue, 
Himtington  Beach,  California  92647- 
2063.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 

Atmur,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5224;  fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  several  reports  of  incidents 
involving  the  reinforced  flight  deck  door 
on  certain  Boeing  Model  737-300,  737- 
500,  737-800,  and  757-200  series 
airplanes.  In  these  incidents,  slamming 
the  flight  deck  door  caused  the 
decompression  latch  to  release  and  the 
decompression  panel  in  the  door  to 
open.  This  condition,  if  not  corrected, 
could  result  in  the  decompression  panel 
hitting  and  injuring  an  airplane 
crewmember,  if  the  crewmember  is  in 
close  proximity  to  the  flight  deck  door 
when  the  decompression  panel  opens. 

The  decompression  latches  for  the 
reinforced  flight  deck  doors  on  certain 
Boeing  Model  737-200,  737-400,  737- 
600,  737-700,  737-900,  and  757-300 
series  airplanes;  and  certain  McDonnell 
Douglas  Model  DC-10-lOF,  DC-10-30, 
DC-10-30F,  DC-10-40,  MD-10-30F, 
MD-11,  and  MD-1  IF  airplanes;  are 
identical  to  those  on  the  affected  Model 
737-300,  737-500,  737-800,  and  757- 
200  series  airplanes.  Therefore,  all  of 
these  models  may  be  subject  to  the  same 
unsafe  condition. 

The  subject  reinforced  flight  deck 
doors  meet  the  ballistics  and  intrusion 
resistance  security  requirements  of 
Section  25.795  ("Security 
Considerations")  of  the  Federal  Aviation 
Regulations  (14  CFR  25.795)  when  the 
door  is  properly  closed,  latched,  and 
locked.  The  possibility  that  the 
decompression  panel  may  open  if  the 
door  is  slammed  shut  is  imrelated  to  the 
flight  deck  door's  ballistics  and 
intrusion  resistance  characteristics. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
C  &  D  Aerospace  Service  Bulletin 
B221001-52-03,  Revision  3,  dated 
March  25,  2003,  which  applies  to 
certain  Boeing  Model  737-200.  -300, 
-400,  -500,  -600.  -700,  -800,  and  -900 
series  airplanes;  and  C  &  D  Aerospace 
Service  Bulletin  B231001-52-02, 
Revision  4,  dated  March  19,  2003, 
which  applies  to  certain  Boeing  Model 
757-200  and  -300  series  airpl^es. 
Those  service  bulletins  describe 
procedures  for  modifying  the  reinforced 
flight  deck  door  by,  among  other  things, 
modifying  the  upper  and  lower  pressure 
relief  latch  assemblies.  The  procedures 
for  modifying  the  upper  pressure  relief 
latch  assembly  include  removing  the 
upper  pressure  relief  latch  assembly  and 
spacer,  installing  a  new  decompression 
latch  strap,  reinstalling  the  existing 
upper  pressure  relief  latch  assembly  and 
spacer,  and  installing  a  new  pressure 
relief  latch  spacer.  The  procedures  for 
modifying  the  lower  pressure  relief 
latch  assembly  involve  removing  the 
lower  pressure  reUef  latch  cover,  latch 
assembly,  and  spacer;  installing  a  new 
decompression  latch  strap;  reinstalling 
the  existing  lower  pressure  relief  latch 
assembly,  spacer,  and  cover;  and 
installing  a  new  pressure  relief  latch 
spacer. 

The  FAA  has  also  reviewed  and 
approved  C  &  D  Aerospace  Service 
Bulletin  B21120O-52-02,  Revision  1, 
dated  Jime  3,  2003,  which  applies  to 
certain  McDonnell  Douglas  Model  DC- 
10-lOF,  DC-10-30,  DC-10-30F,  DC- 
10-40,  MD-10-30F,  MD-11,  and  MD- 
llF  airplanes.  That  service  bulletin 
describes  procedures  for  modifying  the 
reinforced  flight  deck  door  by,  among 
other  things,  installing  spacers  in  the 
upper  and  lower  pressure  relief  latch 
assemblies.  The  procedures  for 
installing  the  spacers  include  removing 
the  upper  pressure  relief  latch  strap  and 
the  upper  and  lower  pressure  relief 
latch  assemblies  and  spacers,  installing 
new  spacers,  and  reinstalling  the 
existing  upper  pressuire  relief  latch 
strap,  and  the  upper  and  lower  pressure 
relief  latch  assemblies  and  spacers. 

Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  the  Requiremenis  of  the 
Rule 

Since  an  tmsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 
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of  the  actions  specified  in  the  applicable 
service  bulletin  described  previously, 
except  as  discussed  below  under  the 
heading  "Differences  Between  This  AD 
and  the  Service  Bulletins."  The  actions 
are  required  to  be  accomplished 
according  to  the  applicable  service 
bulletin  described  previously. 

Operators  should  note  that  the 
illustrations  in  the  service  bulletins  may 
be  confusing  in  a  way  that  would  lead 
to  the  incorrect  installation  of  a  strap  at 
the  top  of  the  upper  pressure  relief 
assembly  or  on  the  bottom  of  the  lower 
pressure  relief  assembly.  One  latch  strap 
should  be  installed  at  the  bottom  of  the 
upper  pressure  relief  assembly,  and  a 
second  latch  strap  should  be  installed  at 
the  top  of  the  lower  pressure  relief 
assembly.  When  properly  installed,  the 
strap  should  cover  a  portion  of  the  latch 
hook. 

Explanation  of  Applicability 

This  AD  identifies  McDonnell . 
Douglas  model  designations  as 
published  in  the  most  recent  type 
certificate  data  sheet  for  the  affected 
models. 


Dififerences  Between  This  AD  and  the 
Service  Bulletins 

Although  the  service  bulletins 
recommend  accomplishing  the 
modification  "as  soon  as  manpower, 
facilities,  and  retrofit  kits  become 
available,"  we  have  determined  that  a 
more  specific  compliance  time  is 
necessary  to  ensure  an  adequate  level  of 
safety  for  the  affected  fleet.  In 
developing  an  appropriate  compliance 
time  for  this  AD,  we  considered  the 
flight  deck  door  manufacturer's 
recommendation,  the  degree  of  urgency 
associated  with  the  subject  unsafe 
condition,  the  number  of  affected 
airplanes  in  the  fleet,  and  the  time 
necessary  to  perform  the  modification  (1 
to  2  work  hours).  In  light  of  all  of  these 
factors,  we  find  that  a  90-day 
compliance  time  represents  an 
appropriate  interval  of  time  for  affected 
airplanes  to  continue  to  operate  without 
compromising  safety. 

Also,  the  service  bulletins  include 
instructions  for  other  modifications  to 
the  reinforced  flight  deck  door  besides 
those  described  previously.  However, 
this  AD  requires  only  the  modification 
of  the  upper  and  lower  pressure  relief 
latch  assemblies  for  the  Boeing  airplane 
models  identified  previously,  and  the 
installation  of  spacers  in  the  upper  and 
lower  pressure  relief  latch  assemblies 
for  the  McDonnell  Douglas  airplane 
models  identified  previously. 


Changes  to  14  CFR  Part  39/Efiect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Determination  of  Rule's  EfiPective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 


.Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 

f)receded  by  notice  and  an  opportunity 
or  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-152-AD." 
The  postcard  vrill  be  date  stamped  and 
retxmaed  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  vdll 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder         « 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive:  * 
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2003-14-04    Transport  Category  Airplanes:         Applicability:  The  airplanes  listed  in  Table 
Amendment  39-13223.  Docket  2003-  1  of  this  AD,  certificated  in  any  category. 

NM-152-AD.  Table  lofthis  AD  follows: 


Table  1.— Affected  Airplane  Models 


Airplane  manufacturer 


Boeing ,. 


Boeing 


Airpleme  model 


737-200.  -300,  -400,  -500,  -600,  -700,  -800,  and  -900 
series. 


757-200  and  -300  series 


As  listed  in  C  &  D  Aerospace  Service  Bulletin 


B221 001 -52-03,  Revision  3,  dated  March  25,  2003. 


B231 001 -52-02,  Revision  4,  dated  March  19,  2003. 


McDonnell  Douglas 


DC-10-10F,  DC-10-30,  DC-10-30F,  DC-10-40,  MD- 
1 0-30F,  MD-1 1 ,  and  MD-1 1 F. 


B21 1200-52-02,  Revision  1,  dated  June  3,  2003. 


Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  prevent  inadvertent  release  of  the 
decompression  latch  and  consequent  opening 
of  the  decompression  panel  in  the  reinforced 
flight  deck  door,  which  could  result  in  the 
decompression  panel  hitting  and  injuring  an 
airplane  crewmember,  if  the  crewmember  is 
in  close  proximity  to  the  flight  deck  door 
when  the  decompression  panel  opens, 
accomplish  the  following: 

Note  1:  Where  there  are  differences 
between  this  AD  and  the  referenced  service 
bulletins,  this  AD  prevails. 

Modification 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  modify  the  reinforced  Hight  deck 
door  according  to  paragraph  (a)(1),  (a)(2),  or 
(a)(3)  of  this  AD,  as  applicable. 

(1)  For  Boeing  Model  737-200,  -300,  -400, 
-500,  -600,  -700,  -800,  and  -900  series 
airplanes:  Modify  the  upper  and  lower 
pressure  relief  latch  assemblies  on  the  flight 

.deck  door  by  doing  all  actions  specified  in 
and  according  to  paragraphs  3. A.,  3.B.,  and 
3.C.  of  the  Accomplishment  Instructions  of  C 
&  D  Aerospace  Service  Bulletin  B221001-52- 
03,  Revision  3,  dated  March  25,  2003.  One 
latch  strap  should  be  installed  at  the  bottom 
of  the  upper  pressure  relief  assembly,  and  a 
second  latch  strap  should  be  installed  at  the 
top  of  the  lower  pressure  relief  assembly. 
When  properly  installed,  the  strap  should 
cover  a  portion  of  the  latch  hook. 

(2)  For  Boeing  Model  757-200  and  -300 
series  airplanes:  Modify  the  upper  and  lower 
pressure  relief  latch  assemblies  on  the  flight 
deck  door  by  doing  all  actions  specified  in 
and  according  to  paragraphs  3. A.,  3.B.,  and 
3.C.  of  the  Accomplishment  Instructions  of  C 
&  D  Aerospace  Service  Bulletin  B231001-52- 
02,  Revision  4,  dated  March  19,  2003.  One 
latch  strap  should  be  installed  at  the  bottom   " 
of  the  upper  pressure  relief  assembly,  and  a 
second  latch  strap  should  be  installed  at  the 
top  of  the  lower  pressure  relief  assembly. 
When  properly  installed,  the  strap  should 
cover  a  portion  of  the  latch  hook. 

'  (3)  For  McDonnell  Douglas  DC-10-lOF, 
DC-10-30,  DC-ia-30F.  DC-lO-40.  MD-10- 
30F,  MD-11,  and  MD-1  IF  airplanes:  Install 
spacers  in  the  upper  and  lower  pressure 
relief  latch  assemblies  of  the  flight  deck  door, 
by  doing  all  actions  specified  and  according 
to  paragraphs  3.A.,  3.C..  and  3.D.  of  C  &  D 
Aerospace  Service  Bulletin  B211200-52-02, 
Revision  1,  dated  June  3,  2003.  One  latch 


strap  should  be  installed  at  the  bottom  of  the 
upper  pressure  relief  assembly,  and  a.  second 
latch  strap  should  be  installed  at  the  top  of 
the  lower  pressure  relief  assembly.  When 
properly  installed,  the  strap  should  cover  a 
portion  of  the  latch  hook. 

Modifications  AccomplishitH  Per  Previous 
Issues  of  Service  Bulletin 

(b)  Modifications  accomplished  before  the 
effective  date  ot  this  AD  per  a  service  bulletin 
listed  in  paragraph  (b)(1),  (b)(2),  or  (b)(3)  of 
this  AD,  as  applicdule;  are  considered 
acceptable  for  compliance  with  the 
corresponding  action  specified  in  paragraph 
(a)  of  this  AD. 

(1)  For  Boeing  Model  737-200,  -300,  -400, 
-500,  -600,  -700,  -800,  and  -900  series 
airplanes:  C  &  D  Aerospace  Service  Bulletin 
B221001-52-03,  dated  December  6,  2002; 
Revision  1,  dated  January  2,  2003;  or 
Revision  2,  dated  February  20,  2003. 

(2)  For  Boeing  Model  757-200  and  -300 
series  airplanes:  C  &  D  Aerospace  Service 
Bulletin  B231001-52-02,  dated  December  6, 
2002;  Revision  1,  dated  January  2,  2003j 
Revision  2,  dated  February  20,  2003;  or 
Revision  3,  dated  March  7,  2003. 

(3)  For  McDonnell  Douglas  DC-10-lOF, 
DC-10-30,  DC-10-30F,  DC-10-40,  MD-10- 
30F,  MD-11,  and  MD-llF  airplanes:  C  &  D 
Aerospace  Service  Bulletin  B211200-52-02, 
dated  April  30,  2003. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  airplane,  a 
reinfore;ed  flight  deck  door  having  any  part 
number  listed  in  the  paragraph  l.A.  of  C  & 
D  Aerospace  Service  Bulletin  B221001-52- 
03,  Revision  3,  dated  March  25,  2003; 
B231001-52-02,  Revision  4,  dated  March  19. 
2003;  or  B211200-52-02,  Revision  1,  dated 
June  3,  2003;  as  applicable;  unless  the  door 
has  been  modified  as  required  by  paragraph 
(a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (ACO).  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Incorporation  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
C  &  D  Aerospace  Service  Bulletin  B211200- 
52-02,  Revision  1,  dated  June  3,  2003;  C  & 


D  Aerospace  Service  Bulletin  B221001-52- 
03,  Revision  3,  dated  March  25,  2003;  or  C 
&  D  Aerospace  Service  Bulletin  B231001-52- 
02,  Revision  4,  dated  Mafch  19,  2003;  as 
applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
fi°om  Boeing  Commercial  Airplane  Croup, 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207;  or  C  &  D  Aerospace,  5701  Bolsa 
Avenue,  Huntington  Beach,  California 
92647-2063.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  at 
the  FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California;  or  at  the  OfGce  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
July  25,  2003. 

Issued  in  Renton.  Washington,  on  July  2, 
2003. 

Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-17311  Filed  7-9-03;  8:45  am] 
BILLING  CODE  4«10-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistratiorV 

21  CFR  Parts  510  and  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Phenylbutazone  Tablets  and  Boluses  , 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
West-Ward  Pharmaceutical  Corp.  The 
ANADA  provides  for  oral  use  of 
phenylbutazone  tablets  in  horses  for 
relief  of  inflammatory  conditions 


41066 


Federal  Register/Vol.  68,  No.  132/Thursday.  July  10.  2003/Rules  and  Regulations 


associated  with  the  musculoskeletal 
system. 

DATES:  This  rule  is  effective  July  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lonnie  W.  Luther.  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  nuther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATKM:  West- 
Ward  Pharmaceutical  Corp.,  465 
Industrial  Way  West,  Eatontown,  NJ 
07724.  filed  ANADA  200-323  for  the 
oral  use  of  Phenylbutazone  Tablets  in 
horses  for  relief  of  inflammatory 
conditions  associated  with  the 
musculoskeletal  system.  West-Ward 
Pharmaceutical's  Phenylbutazone 
Tablets  are  approved  as  a  generic  copy 
of  Boehringer  Ingelheim  Vetmedica's 
BIZOLIN  (phenylbutazone)  Tablets, 
approved  imder  NADA  99-618.  The 
ANADA  is  approved  as  of  March  28, 
2003,  and  the  regulations  are  amended 
in  21  CFR  520.1720a  to  reflect  the 
approval  and  current  format.  The  basis 
of  approval  is  discussed  in  the  freedom 
of  information  siunmary. 
In  addition,  West-Ward 
Pharmaceutical  Corp.,  has  not  been 
previously  listed  in  the  animal  drug 
regulations  as  a  sponsor  of  an  approved 
application.  At  this  time.  21  CFR 
510.600(c)  is  being  amended  to  add 
,  entries  for  the  firm. 

hi  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  part  514.11(e)(2){ii),  a 
,  summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852,  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

FDA  has  determined  under  21  CFR 
25.33(a)(1)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  re<^uired. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
It  is  a  rule  of  "particular  applicabiHty." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
'  requirements. 


21  CFR  Part  520 
Animal  drugs. 

■  Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
parts  510  and  520  are  amended  as 
follows: 

PART  510— NEW  ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  331.  351.  352, 
353,  360b,  371,  379e. 

■  2.  Section  510.600  i".  amended  in  the 
table  in  paragraph  (c)(1)  by 
alphabetically  adding  a  new  entry  for 
"West- Ward  Pharmaceutical  Corp."  and 
in  the  table  in  paragraph  (c)(2)  by 
numerically  adding  a  new  entry  for 
"000143"  to  read  as  follows: 

§510.600    Names,  addresses,  and  drug    ' 
labeler  codes  of  sponsors  of  approved 
applications. 


Dated:  June  26,  2003. 

Andrew  J.  Beaulieu. 

Acting  Director.  Center  for  Veterinary 
Medicine. 

(FR  Doc.  03-17439  Filed  7-9-03;  8:45  am] 
aUING  CODE  4iao-oi-s 


(c)* 


Firm  name  and  address 


Drug  labeler 
code 


West-Ward  Pharmaceutical 
Corp.,  465  Industrial  Way 
West,  Eatontown,  NJ 
07724. 


000143 


(2)  *  *  * 


Drug  labeler        ^. 

gQ(jg  l-irm  name  and  address 


000143 


West-Ward  Pharmaceullcal 
Corp.,  465  Industrial  Way 
West,  Eatontown,  NJ 
07724 


PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

■  3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  4.  Section  520.1 720a  is  amended  by 
adding  paragraph  {b)(5)  to  read  as 
follows: 

§  520.1 720a    Ptienylbutazone  tablets  and 
boluses. 


(b) 


■? 


(5)  No.  000143  for  use  of  1-gram 
tablets  in  horses. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Salinomycin,  Chlortetracycllne, 
and  Roxarsone 

AGENCY:  Food  and  Drug  Administration 
HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Pennfield  Oil  Co.  The  ANADA  provides 
for  the  use  of  single-ingredient  Type  A 
medicated  articles  containing 
salinomycin,  chlortetracycllne,  and 
roxarsone  to  make  three-way 
combination  drug  Type  C  medicated 
feeds  for  broiler  chickens. 
DATES:  This  rule  is  effective  Jidy  10, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluther@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Pennfield 
Oil  Co.,  14040  Industrial  Rd.,  Omaha, 
NE  68144,  filed  ANADA  200-355  for 
use  of  PENNCHLOR  (chlortetracycline), 
salinomycin.  and  roxarsone  Type  A 
medicated  articles  to  make  three-way 
combination  drug  Type  C  medicated 
feeds  for  broiler  chickens.  Pennfield  Oil 
Co.'s  ANADA  200-355  is  approved  as  a 
generic  copy  of  Alpharma,  Inc.'s  NADA 
140-867.  The  ANADA  is  approved  as  of 
March  31.  2003.  and  the  regulations  are 
amended  in  21  CFR  558.550  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e){2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane.  rm. 
1061,  Rockville,  MD  20852.  between  9 
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a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25, 33(a)(2)  that  this  action  is  of  a 
tjrpe  that  does  not  individually  or 
cimiulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  E)rugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  558  is  amended  as  follows: 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

■  2.  Section  558.550  is  amended  by 
adding  paragraph  (a)(3);  and  in 
paragraph  (d)(l)(xv)(c)  by  removing  "and 
046573"  and  by  adding  in  its  place  "and 
053389"  to  read  as  follows: 

§558.550    Salinomycin. 

(a)  *     *     * 

(3)  To  053389  for  use  as  in  paragraph 
(d)(l)(xv)  of  this  section. 

***** 

Dated:  June  26,  2003. 

Andrew  J.  Beaulieu, 

Acting  Director,  Center  for  Veterinary 
Medicine. 

[PR  Doc.  03-17409  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TO  9074] 
RIN1545-AY83 

Treatment  of  Community  Income  for 
Certain  Individuals  Not  Filing  Joint 
Returns 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations. 


SUMMARY:  This  dociunent  contains  final 
regulations  relating  to  the  treatment  of 
community  income  under  Internal 
Revenue  Code  section  66  for  certain 
married  individuals  in  community 
property  states  who  do  not  file  joint 
Federal  income  tax  retiuns.  The  final 
regulations  also  reflect  changes  in  the 
law  made  by  the  Internal  Revenue 
Service  Restructimng  and  Reform  Act  of 
1998. 

EFFECTIVE  DATE:  These  final  regulations 
are  effective  JiUy  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robin  M.  Tuczak,  202-622-4940  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  the  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
imder  control  number  1545-1770. 
Responses  to  this  collection  of 
information  are  required  in  order  for 
certain  individuals  to  receive  relief  from 
the  operation  of  community  property 
law. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

Estimated  total  annual  reporting 
burden  for  2001  for  Form  8857, 
"Request  for  Innocent  Spouse  Relief": 
21,123  hours. 

Estimated  average  annual  burden 
hoiu^  per  response:  59  minutes. 

Estimated  number  of  responses  for 
2001  for  Form  8857:  21,336. 

Requests  for  relief  imder  section  66(c) 
constitute  less  than  1%  of  the  total 
requests  filed  using  Form  8857. 

Comments  on  the  collection  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  W:CAR:MP:T:T:SP, 
Washington,  DC  20224. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  retiun  information  are 
confidential,  as  required  by  section  6103 
of  the  Internal  Revenue  Code  (Code). 


Background 

This  dociunent  contains  amendments 
to  26  CFR  part  1  under  section  66  of  the 
Code,  relating  to  the  treatment  of 
community  income  for  certain 
individuals  not  filing  joint  returns.  For 
rules  regarding  relief  from  joint  and 
several  liability  when  a  joint  return  is ' 
filed,  see  section  6015  and  the 
regulations  thereunder. 

A  notice  of  proposed  rulemaking 
(REG-115054-01)  was  pubUshed  in  the 
Federal  Register  (67  FR  2841)  on 
January  22,  2002.  No  pubhc  hearing  was 
requested  or  held.  Written  comments  . 
l^sponding  to  the  notice  of  proposed 
rulemaking  were  received.  After 
consideration  of  all  the  comments,  the 
proposed  regulations  are  adopted  as 
amended  by  this  Treasury  Decision.  The 
comments  and  revisions  are  discussed 
below. 

Explanation  and  Summary  of 
Comments 

1.  General 

One  commentator  suggested  that  the 
proposed  regulations  under  section  66 
(particularly  §  1.66-2)  were  not  helpful, 
given  the  community  property  laws  of 
the  commentator's  state.  This 
commentator  also  suggested  that  the 
proposed  regulations  appear  to  assume 
that  the  community  property  laws  of  all 
community  property  states  are  the  same. 
The  intent  of  these  regulations  is  not  to 
provide  guidance  based  on  the 
community  property  laws  of  any 
particular -state.  Instead,  the  regulations 
provide  guidance  on  the  effect  of  section 
66  on  taxpayers'  community  income  as 
determined  under  state  law.  After  a 
determination  that  an  item  of  income  is 
community  income  under  state  law, 
these  regulations  provide  guidance  on 
the  treatment  of  this  income  under 
section  66  for  certain  individuals  not 
filing  joint  returns. 

One  commentator  noted  that  there  are 
fundamental  differences  between 
married  taxpayers  who  filed  joint 
returns  and  request  relief  from  joint  and 
several  liability  under  section  6015  and 
married  taxpayers  who  filed  separate 
returns  and  request  relief  bom  the 
Federal  income  tax  liability  resulting 
from  the  operation  of  community 
projperty  law  under  section  66(c). 

Tne  final  regulations  do  not  address 
differences  between  or  make 
generalizations  concerning  married 
taxpayers  who  file  joint  returns  and 
those  who  do  not.  The  final  regulations 
focus  on  providing  guidance  on  the 
treatment  of  community  income  for 
certain  taxpayers  under  section  66. 

The  preamble  to  the  proposed 
regulations  under  section  66  references 
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the  spousal  notification  requirements 
set  forth  in  regulations  under  section 
6015  and  discusses  similar  notification 
requirements  imder  section  66.  If  the 
IRS  grants  relief  under  section  66.  the 
liability  of  the  requesting  spouse  will 
shift  to  the  nonrequesting  spouse.  Thus, 
notification  and  participation 
requirements  similar  to  those  applicable 
in  section  6015  cases  are  also 
appropriate  for  section  66  cases.  In 
addition,  information  provided  by  a 
nonrequesting  spouse  may  help  to 
determine  the  appropriate  amoimt  of 
relief  for  the  requesting  spouse,  if  any. 

Similarities  between  the  guidance  set 
forth  in  the  regulations  under  section 
6015  and  the  regulations  under  section 
66  are  due  to  the  similarities  in  the 
elements  required,  or  factors 
considered,  in  determining  relief  under 
these  statutes.  The  analysis  set  forth  in 
proposed  §  1.66-4(a)(2)  and  (3) 
regarding  knowledge  or  reason  to  know 
and  benefit  is  similar  to  that  Contained 
in  §  1.6015-2(c)  and  (d).  The  final 
regulations  modify  this  analysis  and 
adopt  commentators'  suggestions  to  the 
-  extent  that  the  suggestions  are 
consistent  with  the  statute,  legislative 
history,  and  case  law  imder  section 
66(c).  These  changes  are  more  fully 
discussed  in  the  comments  and 
explanation  under  §  1.66-4  below. 

2.  Section  1.66-1 

One  commentator  stated  that  §  1.66-1 
of  the  proposed  regulations  failed  to 
expressly  require  each  of  the  spouses  to 
report  those  items  of  separate  income 
that  are  attributable  to  each  spouse 
under  applicable  state  community 
property  laws.  Generally,  community 
income  is  reportable  half  by  each  spouse 
pursuant  to  Poe  v.  Seaborn.  282  U.S. 
101  (1930),  and  section  61.  Whether  . 
income  is  separate  or  community  is 
determined  under  state  law  and  the 
income  is  included  in  gross  income 
under  section  61.  The  final  regulations 
do  not  include  guidance  on  how  to 
report  income  that  is  not  community 
income  under  state  law,  as  this  would 
be  outside  the  scope  of  section  66. 

The  final  regulations  clarify  in  §  1.66- 
1(a)  that  the  general  rule  of  community 
property  applies  to  married  individuals 
domiciled  ia  community  property 
states.  A  taxpayer  should  report  income 
in  accordance  with  the  laws  of  the  state 
in  which  he  or  she  is  domiciled.  United 
States  V.  Mitchell,  403  U.S.  190, 197 
(1971);  Commissioner  V.  Wilkerson,  368 
F.2d  552,  553  {9th  Cir.  1966).  For 
example,  a  taxpayer  who  is  domiciled  in 
State  A,  a  commimity  property  state, 
should  report  income  in  accordance 
with  the  community  property  laws  of 
State  A,  although  she  may  be  living  in 


State  B  temporarily,  due  to  a  work 
detail,  military  assignment,  etc. 

One  conunentator  noted  that  under 
§  1.66- 1(b),  the  limitation  of  the  scope 
of  the  regulations  to  married  taxpayers 
was  too  restrictive.  The  conunentator 
noted  that  income  earned  during  a 
marriage,  but  received  after  the 
dissolution  of  the  marital  community, 
was  conunimity  income  under  the  laws 
of  the  commentator's  state.  The 
commentator  suggested  that  section  66 
should  apply  to  this  income,  as  it  is 
commimity  income  under  state  law.  The 
final  regulations  fiame  the  issue  in 
terms  of  application  of  section  66  to 
community  income,  rather  than  in  terms 
of  marital  status. 

The  final  regulations  state  that  section 
66  applies  only  to  community  income, 
as  defined  by  state  law.  The  final 
regulations,  however,  make  a  distinction 
between  community  income  and 
income  from  property  that  was  formerly 
community  property  but,  in  accordance 
with  state  law,  is  converted  to  a  form  of 
property  that  is  not  community 
property,  such  as  separate  property  or 
property  held  by  joint  tenancy  or 
tenancy  in  common. 

Under  the  laws  of  certain  community 
property  states,  property  that  was 
community  property  during  the 
marriage  ceases  to  be  community 
property  after  the  dissolution  of  the 
marital  commimity.  Conversely,  some 
state  laws  treat  property  that  was  not 
community  property  as  community 
property  for  the  limited  purpose  of 
dividing  assets  upon  divorce.  See  Estate 
of  Mitchell  V.  Mitchell.  76  Cal.  App.-4th 
1378  (Cal.  Ct.  App.  1999).  Income  fi-om 
such  property  is  not  community  income 
subject  to  the  provisions  of  section  66. 
The  determination  as  to  whether  income 
from  such  property  is  community 
income  may  be  confusing  due  to  the  fact 
that  sometimes  courts  will  refer  to  the 
property,  using  "universally  recognized 
shorthand,"  as  community  property.  See 
Bouterie  v.  Commissioner.  36  F.3d  1361 
(5th  Cir.  1994)  (in  which  the  court 
found  that  the  wife  did  not  have 
community  income  fi-om  community 
property  and  the  IRS  improperiy  relied 
on  a  state  court's  imprecise  use  of  the 
term  "community  property  "  in  referring 
to  property  that  was  formerly 
community  property),  rev'gT.C.  Memo. 
1993-^510. 

Thus,  in  determining  whether  section 
66  applies  to  income,  it  is  first  necessary 
to  determine  whether  the  income  is 
community  income  under  state  law.  The 
marital  status  of  the  parties  likely  will 
be  relevant  to  this  initial  determination. 


3.  Section  1.66-2 

One  commentator  noted  that  it  may  be 
difficult  to  determine  whether  a  transfer 
of  income  is  a  transfer  of  earned  income 
under  §  1.66-2(a)(5).  A  transfer  of 
earned  income  precludes  the  reporting 
of  income  in  accordance  with  §  1.66-2, 
even  if  a  taxpayer  meets  the  other 
requirements  of  §  1.66-2.  The 
commentator  suggested  that  there 
should  be  a  presumption  under  §  1.66- 
2  that  any  transfer  of  income  or  property 
is  a  transfer  of  earned  income.  The  final 
regulations  adopt  this  recommendation 
with  respect  to  transfers  of  income.  It  is 
a  logical  presumption  that  income  is 
more  likely  to  be  earned  than  unearned, 
and  that  a  taxpayer  who  has  unearned 
income  is  likely  to  have  earned  income 
as  well. 

Another  commentator  suggested  that 
the  final  regulations  clarify  the 
requirement  of  §  1.66-2  that  spouses 
live  apart.  The  final  jegulations  adopt 
this  recommendation  by  cross- 
referencing  the  definition  of  members  of 
the  same  household  in  §  1.6015-3(b). 

The  final  regulations  clarify  that, 
when  reporting  income  in  accordance 
vdth  section  66(a),  an  individual  must 
report  all  income  in  accordance  with 
section  66(a).  Section  66(a)  does  not 
apply  on  an  item-by-item  basis. 

4.  Section  1.66-3 

One  commentator  recommended  that 
the  final  regulations  emphasize  that  the 
IRS  may  disallow  the  Federal  income 
tax  benefits  of  any  community  property 
law  under  section  66(b)  on  an  item-by- 
item  basis.  Because  the  proposed 
regulations  already  reference  "item  of 
community  income"  in  every  sentence 
of  §  1.66-3,  however,  the  final 
regulations  do  not  adopt  this 
recommendation. 

One  commentator  suggested  that  the 
IRS  should  assert  section  66(b) 
sparingly,  only  if  "the  *   *  *  spouse  had 
no  knowledge  whatever  of  the  income 
*  *  *  and  did  not  benefit  from  the 
income  in  a  division  of  marital  assets." 
Section  66(b)  allows  the  IRS  to  deny  the 
Federal  income  tax  benefits  of 
community  property  law  only  when  a 
taxpayer  acted  as  if  solely  entitled  to  the 
income  and  failed  to  notify  the 
taxpayer's  spouse  of  the  income.  The 
final  regulations  do  not  impose 
additional  requirements  on  the  IRS. 

Commentators  also  recommended  that 
the  final  regulations  provide  examples 
of  what  constitutes  treating  income  as 
solely  one's  own  and  how  specific  a 
taxpayer  must  be  when  notifying  his  or 
her  spouse  of  the  nature  and  amount  of 
the  income.  The  final  regulations  adopt 
this  recommendation. 
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5.  Section  1.66-4 

The  proposed  regulations  describe 
relief  granted  under  the  first  sentence  of 
section  66(c)  as  "specific  relief."  The 
final  regulations  adopt  the  term 
traditional  relief  to  describe  relief 
granted  imder  this  provision.  The  final 
regulations  retain  the  term  "equitable 
relief  to  describe  the  relief  granted 
imder  the  second  sentence  of  section 
66(c). 

The  proposed  regulations  require  that 
a  spouse  requesting  relief  under  §  1.66- 
4  file  a  separate  return  for  the  taxable 
year  relating  to  the  request.  One 
commentator  noted  that  section  66(c)(1) 
requires  only  that  an  individual  not  file 
a  joint  return.  The  legislative  history  of 
section  66(c)  confirms  that  Congress  did 
not  intend  to  require  an  individual  to 
file  a  return  to  be  eligible  for  relief 
under  this  provision.  The  House  Report 
uses  the  phrase  "at  the  time  the  return 
was  filed  (if  a  retimi  is  filed)."  H.R.  Rep. 
No.  98-432.  pt.  2,  at  1503  (1984).  In 
earlier  cases  regarding  relief  under 
section  66(c),  the  Tax  Court  implies  that 
a  requesting  spouse  must  file  a  separate 
return.  See,  e.g.,  Roberts  v. 
Commissioner,  T.C.  Memo.  1987-391, 
affd  860  F.2d  1235  (5th  Cir.  1988). 
More  recent  cases,  however,  specifically 
state  that  not  filing  any  retimi  meets  the 
requirement  of  not  filing  a  joint  retiuu. 
See,  e.g.,  Ollestad  v.  Commissioner.  T.C. 
Memo.  1996-139;  Costa  v. 
Commissioner,  T.C.  Memo.  1990-572. 
The  final  regulations  adopt  the 
recommendation  to  limit  the 
requirement  to  not  filing  a  joint  return. 

One  commentator  suggested  that  the 
discussion  of  knowledge  and  reason  to 
know  of  an  item  of  community  income 
in  §  1.66—4  ignores  the  low  probability 
that  a  requesting  spouse  woidd  have 
access  to  accurate  information  or 
knowledge  regarding  what  the 
nonrequesting  spouse  reported  or  did 
not  report  for  Federal  income  tax 
piuposes.  Under  section  66(c),  a 
requesting  spouse  is  required  to  prove, 
among  other  things,  that  "he  or  she  did 
not  know  of,  and  had  no  reason  to  know 
of,  such  item  of  community  income"  to 
obtain  traditional  relief.  The  final 
regulations  include  a  discussion  of 
knowledge  and  reason  to  know,  as  this 
is  an  element  required  by  section 
66(c)(3).  The  facts  and  circiunstances 
considered  in  making  the  determination 
of  knowledge  or  reason  to  know  are 
consistent  with  the  knowledge  and 
reason  to  know  analysis  set  forth  in  case 
law  determining  relief  under  section 
66(c). 

Additionally,  the  final  regidations 
include  new  language  regarding  the 
knowledge  standard  under  section  66(c). 


To  more  closely  track  the  language  of 
section  66(cr.  the  phrase  item  of 
community  income  replaces  the  term 
understatement  when  referring  to  the 
item  about  which  the  requesting  spouse 
has  knowledge  or  reason  to  know. 
Finally,  the  final  regulations  clarify  that 
knowledge  of  the  source  of  community 
income  or  the  income-producing 
activity,  without  knowledge  of  the 
specific  amoimt  of  income,  is  sufficient 
knowledge  to  preclude  relief  imder 
section  66(c).  This  is  consistent  with  the 
knowledge  and  reason  to  know  analysis 
set  forth  in  case  law  imder  section  66(c). 
See,  e.g.,  McGee  v.  Commissioner,  979 
F.2d  66,  70  (5th  Cir.  1992).  affgl.C. 
Memo.  1991-510. 

Two  commentators  questisned 
whether  the  standard  of  significant 
benefit  in  excess  of  normal  support, 
which  is  used  in  determining  whether  it 
is  equitable  to  grant  relief  under  section 
6015,  is  the  applicable  standard  under 
section  66.  One  commentator  noted  that 
under  community  property  laws,  each 
spouse  generally  is  entitled  to  half  of  the 
income  of  the  other  spouse.  Under 
section  66,  a  requesting  spouse 
essentially  is  seeking  relief  for  half  the 
income  of  both  spouses,  which  may 
have  been  used  to  provide  normal 
support  to  both  spouses.  Contrast  this 
situation  to  that  imder  section  6015, 
which  permits  a  requesting  spouse  to 
seek  relief  from  joint  and  several 
liability  for  the  tax  on  all  of  the  income 
of  the  noiu^uesting  spouse.  This 
commentator  suggested  that  the  tax 
liability  should  be  shifted  to  the 
nonrequesting  spouse  only  if  the 
nonrequesting  spouse  has  treated  the 
income  in  a  manner  inconsistent  with 
the  community  property  regime,  for 
example,  has  not  allowed  use  of  the 
income  for  normal  support  or  has 
transferred  no  part  of  the  income  to  the 
requesting  spouse. 

A  majority  of  cases  decided  under 
section  66(c)  make  the  determination  of 
whether  it  is  equitable  to  grant  relief 
based  on  the  "benefit"  received  by  the 
requesting  spouse,  as  opposed  to  the 
"significant  benefit"  standard  applied 
by  courts  in  determining  relief  under 
former  section  6013(e)  and  section 
6015(b).  See  Beck  v.  Commissioner,  T.C. 
Memo.  2001-198.  acq.  2002-49 1.R.B.; 
Hardy  v.  Commissioner,  T.C.  Memo. 
1997-97.  The  court  in  BecJc  and  Hardy 
cited  the  legislative  history  of  section 
66(c)  when  discussing  benefit  under 
section  66.  The  legislative  history 
provides  that,  in  determining  whether  it 
is  equitable  to  grant  relief  under  section 
66(c),  the  standard  is  "whether  the 
[requesting]  spouse  benefitted  from  the 
untaxed  income."  H.  Rep.  No.  98—432, 


pt.  2,  at  1503  (1984).  The  final 
regulations  adopt  this  standard. 

One  commentator  suggested  that  the 
time  limitations  set  forth  in  §  1.66-4  for 
requesting  relief  under  section  66(c)  are 
not  supported  by  the  language  of  section 
66(c).  Although  the  statute  itself  does 
not  set  forth  time  limitations  on  the 
filing  of  a  request  for  relief,  the  time 
limitations  in  the  proposed  regulations 
are  supported  by  the  legislative  history 
of  the  traditional  relief  provision  of 
section  66(c).  Specifically,  the  House 
Report  explaining  traditional  relief 
Under  section  66(c)  states  that,  in 
making  the  determination  as  to  relief, 
the  IRS  should  consider  (among  other 
things)  "whether  the  defense  was 
prompUy  raised  so  as  to  prevent  the 
period  of  limitations  fit)m  ruiuung,on 
the  other  spouse."  H.R.  Rep.  No.  98- 
432,  pt.  2,  at  1501  (1984).  Thus,  the  final 
regulations  retain  the  time  limitations 
set  forth  in  the  proposed  regulations.  In 
contrast,  §  1.66-4(j)(2)(ii)  sets  forth 
timing  requirements  for  requesting 
equitable  refief  that  are  broader  than  the 
requirements  applicable  to  traditional 
relief  because  the  legislative  history  of 
the  equitable  relief  provision  does  not 
contain  similar  timing  requirements. 
Therefore,  a  requesting  spouse  who  does 
not  meet  the  time  limitations  to  request 
traditional  relief  may  be  eligible  to 
request  equitable  relief. 

Another  commentator  noted  that 
perhaps  the  timeliness  of  the  requesting 
spouse's  request  should  be  only  one 
factor  in  determining  whether  to  grant 
traditional  relief  under  section  66(c),  as 
opposed  to  a  threshold  requirement. 
This  comment  was  not  adopted  because 
a  requesting  spouse  who  does  not  meet 
the  timing  requirements  for  traditional 
relief  still  may  receive  equitable  relief 
under  section  66(c). 

One  commentator  urged  that  no 
request  for  relief  under  section  66 
should  be  considered  premature.  There 
must  be  some  indication  that  the  IRS 
may  determine  a  deficiency  prior  to  the 
filing  of  a  request  for  relief  firom  a 
deficiency  under  section  66(c).  Thus, 
the  final  regulations  retain  the  timing 
limitations  set  forth  in  the  proposed 
regulations  regarding  premature 
requests. 

The  final  regulations  incorporate  an 
item-by-item  approach  to  relief  bom  the 
Federal  income  tax  liability  resulting 
from  the  operation  of  community 
property  law  under  section  66(c).  If  a 
requesting  spouse  receives  relief  under 
section  66(c),  the  proposed  regulations 
provide  for  treatment  of  any  community 
income  of  the  spouses  in  accordance 
with  the  rules  provided  by  section 
879(a),  which  is  consistent  with  the 
statutory  rule  under  section  66(a).  The 
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final  regulations  provide  that  if  a 
requesting  spouse  receives  relief  for  an 
item,  the  rules  provided  by  section 
879(a)  will  govern  the  treatment  of  the 
item.  The  item-by-item  approach 
adopted  in  the  final  regulations  is 
consistent  with  the  statutory  language  in 
section  66(c)  that  states  "such  item  of 
commimity  income  shall  be  included  in 
the  gross  income  of  the  other  spouse 
(and  not  in  the  gross  income  of  the 
individual)."  (Emphasis  added.) 

Traditionally,  section  66(c)  provided 
relief  from  liability  resulting  only  from 
items  of  income,  unlike  former  section 
6013(e)  and  section  6015.  The  final 
regulations  expand  equitable  relief 
under  §  1.66-4(b)  to  include  relief  for 
underpayments  of  tax  or  any  deficiency, 
including  those  arising  from  disallowed 
deductions  or  credits.  This  is  consistent 
vdth  the  equitable  relief  provision  in 
section  66(c). 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  the  regulations,  and  because  the     . 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply. 


Drafting  Information 

The  principal  author  of  the. 
regulations  is  Robin  M.  Tuczak  of  the 
Office  of  Associate  Chief  Coxmsel 
(Procedure  and  Administration), 
Administrative  Provisions  and  Judicial 
Practice  Division. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  in 
part  as  follows: 

Authority:  26  U.S.C.  7805  *   *  * 


Section  1.66-4  also  issued  under  26  U.S.C 
66(c).  *   •   * 

■  Par.  2.  Sections  1.66-1  through  1.66- 
5  are  added  to  read  as  follows: 

§  1 .66-1    Treatment  of  community  income. 

(a)  In  general.  Married  individuals 
domiciled  in  a  community  property 
state  who  do  not  elect  to  file  a  joint 
individual  Federal  income  tax  return 
under  section  6013  generally  must 
report  half  of  the  total  conununity 
income  earned  by  the  spouses  dining 
the  taxable  year  except  at  times  when 
one  of  the  following  exceptions  applies: 

(1)  The  spouses  live  apart  and  meet 
the  qualifications  of  §  1.66-2. 

(2)  The  Secretary  denies  a  spouse  the 
Federal  income  tax  benefits  resulting 
from  conununity  property  law  imder 

§  1.66-3,  because  that  spouse  acted  as  if 
solely  entitled  to  the  income  and  failed 
to  notify  his  or  her  spouse  of  the  nature 
and  amount  of  the  income  prior  to  the 
due  date  for  the  filing  of  his  or  her 
spouse's  return. 

(3)  A  requesting  spouse  queilifies  for 
traditional  relief  from  the  Federal 
income  tax  liability  resulting  from  the 
operation  of  community  property  law 
imder§1.66-4(a). 

(4)  A  requesting  spouse  qualifies  for 
equitable  relief  from  the  Federal  income 
tax  liability  resulting  from  the  operation 
of  community  property  law  under 
§1.66-4(b). 

(b)  Applicability.  (1)  The  rules  of  this 
section  apply  only  to  community 
income,  as  defined  by  state  law.  The 
rules  of  this  section  do  not  apply  to 
income  that  is  not  community  income. 
Thus,  the  rules  of  this  section  do  not 
apply  to  income  from  property  that  was 
formerly  community  property,  but  in 
accordance  with  state  law,  has  ceased  to 
be  community  property,  becoming,  e.g., 
separate  property  or  property  held  by 
joint  tenancy  or  tenancy  in  common. 

(2)  When  taxpayers  report  income 
under  paragraph  (a)  of  this  section,  all 
community  income  for  the  calendar  year 
is  treated  in  accordance  with  the  rules 
provided  by  section  879(a).  Unlike  the 
other  provisions  under  section  66. 
section  66(a)  does  not  permit  inclusion 
on  an  item-by-item  basis. 

(c)  Tmnsferee  liability.  The  provisions 
of  section  66  do  not  negate  liability  that 
arises  under  the  operation  of  other  laws. 
Therefore,  a  spouse  who  is  not  subject 
to  Federal  income  tax  on  commimity 
income  may  nevertheless  remain  liable 
for  the  unpaid  tax  (including  additions 
to  tax,  penalties,  and  interest)  to  the 
extent  provided  by  Federal  or  state 
transferee  liability  or  property  laws 
(other  than  community  property  laws). 
For  the  rules  regarding  the  liability  of 


transferees,  see  sections  6901  through 
6904  and  the  regulations  thereunder. 

S 1 .66-2    Treatment  of  community  income 
wttere  spouses  live  apart. 

(a)  Commimity  income  of  spouses 
domiciled  in  a  community  property 
state  will  be  treated  in  accordance  with 
the  rules  provided  by  section  879(a)  if 
all  of  the  following  requirements  are 
satisfied — 

(1)  The  spouses  are  married  to  each 
other  at  any  time  during  the  calendar 
year; 

(2)  The  spouses  live  apart  at  all  times 
during  the  calendar  year; 

(3)  The  spouses  do  not  file  a  joint 
return  with  each  other  for  a  taxable  year 
beginning  or  ending  in  the  calendar 
year; 

(4)  One  or  both  spouses  have  earned 
income  that  is  community  income  for 
the  calendar  year;  and 

(5)  No  portion  of  such  earned  income 
is  transferred  (directly  or  indirectly) 
between  such  spouses  before  the  close 
of  the  calendar  year. 

(b)  Living  apart.  For  purposes  of  this 
section,  living  apart  requires  that 
spouses  maintain  separate  residences. 
Spouses  who  maintain  separate 
residences  due  to  temporary  absences 
are  not  considered  to  be  living  apart. 
Spouses  who  are  not  members  of  the 
same  household  under  §  1.6015-3(b)  are 
considered  to  be  living  apart  for 
purposes  of  this  section. 

(c)  Transferred  income.  For  purposes 
of  this  section,  transferred  income  does 
not  include  a  de  minimis  amount  of 
earned  income  that  is  transferred 
between  the  spouses.  In  addition,  any 
amount  of  earned  income  tr^sferred  for 
the  benefit  of  the  spouses*  child  will  not 
be  treated  as  an  indirect  transfer  to  one 
spouse.  Additionally,  income 
transferred  between  spouses  is 
presumed  to  be  a  transfer  of  earned 
income.  This  presumption  is  rebuttable. 

(d)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  Living  apart.  H  an4  W  are 
married,  domiciled  in  State  A,  a  community 
property  state,  and  have  lived  apart  the  entire 
year  of  2002.  W,  who  is  in  the  Army,  was 
stationed  in  Korea  for  the  entire  calendar 
year.  During  their  separation,  W  intended  to 
return  home  to  H,  and  H  intended  to  live 
with  W  upon  W's  return.  H  and  W  do  not  file 
a  joint  return  for  taxable  year  2002.  H  and  W 
may  not  report  their  income  under  this 
section  because  a  temporary  absence  due  to 
military  service  is  not  living  apart  as 
contemplated  under  this  section. 

Example  2.  Transfer  of  eamedincome—de 
minimis  exception.  H  and  W  are  married, 
domiciled  in  State  B,  a  community  property 
state,  and  have  lived  apart  the  entire  year  of 
2002.  H  and  W  are  estranged  and  intend  to 
live  apart  indefinitely.  H  and  W  do  not  file 
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a  joint  return  for  taxable  year  2002.  H 
occasionally  visits  W  and  their  two  children, 
who  live  with  W.  When  H  visits,  he  often 
buys  gifts  for  the  children,  takes  the  children 
out  to  dinner,  and  occasionally  buys 
groceries  or  gives  W  money  to  buy  the 
children  new  clothes  for  school.  Both  W  and 
H  have  earned  income  in  the  year  2002  that 
is  community  income  under  the  laws  of  State 
B.  H  and  W  may  report  their  income  on 
separate  returns  under  this  section. 

Example  3.  Transfer  of  earned  income — 
source  of  transfer.  H  and  W  are  married, 
domiciled  in  State  C,  a  community  property 
state,  and  have  lived  apart  the  entire  year  of 
2002.  H  and  W  are  estranged  and  intend  to 
live  apart  indefinitely.  H  and  W  do  not  file 
a  joint  return  for  taxable  year  2002.  W 
provides  H  $1,000  a  month  from  March  2002 
through  August  2002  while  H  is  working 
part-time  and  seeking  full-time  employment. 
W  is  not  legally  obligated  to  make  the  $1 ,000 
payments.  W  earns  $75,000  in  2002  in  wage 
income.  W  also  receives  $10,000  in  capital 
gains  income  in  December  2002.  H  wants  to 
report  his  income  in  accordance  with  this 
section,  alleging  that  the  $6,000  that  he 
received  from  W  was  not  frtjm  W's  earned 
income,  but  from  the  capital  gains  income  W 
received  in  2002.  The  facts  and 
circumstances  surrounding  the  periodic 
payments  to  H  from  W  do  not  indicate  that 
W  made  the  payments  out  of  her  capital 
gains.  H  and  W  may  not  report  their  income 
in  accordance  with  this  section,  as  the  $6,000 
W  transferred  to  H  is  presumed  to  be  from 
W's  earned  income,  and  H  has  not  presented 
any  facts  to  rebut  the  presumption. 

§  1 .6&-3    Denial  of  the  Federal  Income  tax 
tMnefits  resulting  from  the  operation  of 
community  property  law  where  spouse  not 
notified. 

(a)  In  general.  The  Secretary  may 
deny  the  Federal  income  tax  benefits  of 
community  property  iavtr  to  any  spouse 
with  respect  to  any  item  of  community 
income  if  that  spouse  acted  as  if  solely 
entitled  to  the  income  and  failed  to 
notify  his  or  her  spouse  of  the  natiire 
and  amount  of  the  income  before  the 
due  date  (including  extensions]  for  the 
filing  of  the  return  of  his  or  her  spouse 
for  the  taxable  year  in  which  the  item 
of  income  was  derived.  Whether  a 
spouse  has  acted  as  if  solely  entitled  to 
the  item  of  income  is  a  facts  and 
circiunstances  determination.  This 
determination  focuses  on  whether  the 
spouse  used,  or  made  available,  the  item 
of  income  for  the  benefit  of  the  marital 
community. 

(b)  Effect.  The  item  of  community 
income  vail  be  included,  in  its  entirety, 
in  the  gross  income  of  the  spouse  to 
whom  the  Secretary  denied  the  Federal 
income  tax  benefits  resulting  from 
community  property  law.  The  tax 
liability  arising  from  the  inclusion  of  the 
item  of  community  income  must  be 
assessed  in  accordance  with  section 
6212  against  this  spouse. 


(c)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  Acting  as  if  solely  entitled  to 
income,  (i)  H  and  W  are  married  and  are 
domiciled  in  State  A,  a  community  property 
state.  W's  Form  W-2  for  taxable  year  2000 
showed  wage  income  of  $35,000.  W  also 
received  a  Form  1099-INT,  "Interest 
Income,"  showing  $1,000  W  received  in 
taxable  year  2000.  W's  wage  income  was 
directly  deposited  into  H  and  W's  joint 
account,  from  which  H  and  W  paid  bills  and 
household  expenses.  W  did  not  inform  H  of 
hef  interest  income  or  the  Form  1099-INT, 
but  W  gave  H  a  copy  of  the  W-2  when  she 
received  it  in  January  2001.  W  did  not  use 
her  interest  income  for  bills  or  household 
expenses.  Instead  W  gave  her  interest  income 
to  her  brother,  who  was  unemployed.  Neither 
the  separate  return  filed  by  H  nor  the 
separate  return  filed  by  W  included  the 
interest  income.  In  2002,  the  IRS  audits  both 
H  and  W.  The  Internal  Revenue  Service  (IRS) 
may  raise  section  66(b)  as  to  W's  interest 
income,  denying  W  the  Federal  income  tax 
benefit  resulting  from  community  property 
law  as  to  this  item  of  income. 

(ii)  H  and  W  are  married  and  are  domiciled 
in  State  B,  a  community  property  state.  For 
taxable  year  2000,  H  receives  $45,000  in 
wage  income  that  H  places  in  a  separate 
accoimt.  H  and  W  maintain  separate 
residences.  H's  wage  income  is  community 
income  under  the  laws  of  State  B.  That  same 
year,  W  loses  her  job,  and  H  pays  W's 
mortgage  and  household  expenses  for  several 
months  while  W  seeks  employment.  Neither 
H  nor  W  files  a  return  for  2000,  the  taxable 
year  for  which  the  IRS  subsequently  audits 
them.  The  IRS  may  not  raise  section  66(b) 
and  deny  H  the  Federal  income  tax  benefits 
resulting  from  the  operation  of  community 
property  law  as  to  H's  wage  income  of 
$45,000,  as  H  has  not  treated  this  income  as 
if  H  were  solely  entitled  to  it. 

Example  2.  Notification  of  nature  and 
amount  of  the  income.  H  and  W  are  married 
and  domiciled  in  State  C,  a  community 
property  state.  H  and  W  do  not  file  a  joint 
return  for  taxable  year  2001.  H's  and  W's 
earned  income  for  2001  is  community 
income  under  the  laws  of  State  C.  H  receives 
$50,000  in  wage  income  in  2001.  In  January 
2002,  H  receives  a  Form  W-2  that 
erroneously  states  that  H  earned  $45,000  in 
taxable  year  2001.  H  provides  W  a  copy  of 
H's  Form  W-2  in  February  2002.  W  files  for 
an  extension  prior  to  April  15,  2002.  H 
receives  a  corrected  Form  W-2  reflecting 
wages  of  $50,000  in  May  2002.  H  provides  a 
copy  of  the  corrected  Form  W-2  to  W  in  May 
2002.  W  files  a  separate  return  in  June  2002, 
but  reports  one  half  of  $45,000  ($22,500)  of 
wage  income  that  H  earned.  H  files  a  separate 
return  reporting  half  of  $50,000  ($25,000)  in 
wage  income.  The  IRS  audits  both  H  and  W. 
Even  if  H  had  acted  as  if  solely  entitled  to 
the  wage  income,  the  IRS  may  not  raise 
section  66(b)  as  to  this  income  because  H 
notified  W  of  the  nature  and  amount  of  the 
income  prior  to  the  due  date  of  W's  return 
(including  extensions). 


S  1.66-4    Request  for  relief  from  the 
Federal  Income  tax  liat>ility  resulting  from 
the  operation  of  community  property  law. 

(a)  Traditional  relief — (1)  In  general. 
A  requesting  spouse  will  receive  relief 
ftom  the  Federal  income  tax  liability 
resulting  from  the  operation  of 
commimity  property  law  for  an  item  of 
commiuaity  income  if — 

(i)  The  requesting  spouse  did  not  file 
a  joint  Federal  income  tax  return  for  the 
taxable  year  for  which  he  or  she  seeks 
relief; 

(ii)  The  requesting  spouse  did  not 
include  in  gross  income  for  the  taxable 
year  an  item  of  community  income 
properly  includible  therein,  which, 
under  the  rules  contained  in  section 
879(a),  would  be  treated  as  the  income 
of  the  nonrequesting  spouse; 

(iii)  The  requesting  spouse  establishes 
that  he  or  she  did  not  know  of,  and  had 
no  reason  to  know  of,  the  item  of 
community  income;  and 

(iv)  Taking  into  account  all  of  the 
facts  and  circumstances,  it  is  inequitable 
to  include  the  item  of  commimity 
income  in  the  requesting  spouse's 
individual  gross  income. 

(2)  Knowledge  or  reason  to  know,  (i) 
A  requesting  spouse  had  knowledge  or 
reason  to  know  of  an  item  of  commimity 
income  if  he  or  she  either  actually  knew 
of  the  item  of  community  income,  or  if 

a  reasonable  person  in  similar 
circumstances  would  have  known  of  the 
item  of  community  income.  All  of  the 
facts  and  circumstances  are  considered 
in  determining  whether  a  requesting 
spouse  had  reason  to  know  of  an  item 
of  community  income.  The  relevant 
facts  and  circumstances  include,  but  are 
not  limited  to,  the  natiu«  of  the  item  of 
commimity  income,  the  amount  of  the 
item  of  community  income  relative  to 
other  income  items,  the  couple's 
financial  situation,  the  requesting 
spouse's  educational  background  and 
business  experience,  and  whether  the 
item  of  community  income  was 
reflected  on  prior  years'  returns  (e.g., 
investment  income  omitted  that  was 
regularly  reported  on  prior  years' 
returns). 

(ii)  If  the  requesting  spouse  is  aware 
of  the  source  of  community  income  or 
the  income-producing  activity,  but  is 
unaware  of  the  specific  amount  of  the 
nonrequesting  spouse's  community 
income,  the  requesting  spouse  is 
considered  to  have  knowledge  or  reason 
to  know  of  the  item  of  commimity 
income.  The  requesting  spouse's  lack  of 
knowledge  of  the  specific  amount  of 
community  income  does  not  provide  a 
basis  for  relief  under  this  section. 

(3)  Inequitable.  All  of  the  facts  and 
circumstances  are  considered  in 
determining  whether  it  is  inequitable  to 
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hold  a  requesting  spouse  liable  for  a 
deficiency  attributable  to  an  item  of 
community  income.  One  relevant  factor 
for  this  purpose  is  whether  the 
requesting  spouse  benefitted,  directly  or 
indirectly,  from  the  omitted  item  of 
community  income.  A  benefit  includes 
normal  support,  but  does  not  include  de 
minimis  amoimts.  Evidence  of  direct  or 
indirect  benefit  may  consist  of  transfers 
of  property  or  rights  to  property, 
including  transfers  received  several 
years  after  the  filing  of  the  return.  Thus, 
for  example,  if  a  requesting  spouse 
receives  from  the  nonrequesting  spouse 
property  (including  life  insurance 
proceeds)  that  is  traceable  to  items  of 
community  income  attributable  to  the 
nonrequesting  spouse,  the  requesting 
spouse  will  have  benefitted  from  those 
items  of  community  income.  Other 
factors  may  include,  if  the  situation 
warrants,  desertion,  divorce  or 
separation.  Factors  relevant  to  whether 
it  would  be  inequitable  to  hold  a 
requesting  spouse  liable,  morff- 
specifically  described  under  the 
applicable  administrative  procedure 
issued  imder  section  66(c)  (Revenue 
Procedure  2000-15  (2000-1  C.B.  447) 
(See  §  601.601(d)(2)  of  this  chapter),  or 
other  applicable  guidance  published  by 
the  Secretary),  are  to  be  considered  in 
making  a  determination  under  this 
paragraph. 

(b)  Equitable  relief.  Equitable  relief 
may  be  available  when  the  four 
requirements  of  paragraph  {a)(l)  of  this 
section  are  not  satisfied,  but  it  would  be 
inequitable  to  hold  the  requesting 
spouse  liable  for  the  unpaid  tax  or 
deficiency.  Factors  relevant  to  whether 
it  would  be  inequitable  to  hold  a 
requesting  spouse  liable,  more 
specifically  described  under  the 
applicable  administrative  procedure 
issued  under  section  66(c)  (Revenue 
Procedure  2000-15  (2000-1  C.B.  447), 
or  other  applicable  guidance  published 
by  the  Secretary),  are  to  be  considered 
in  making  a  determination  under  this 
paragraph. 

(c)  Applicability.  Traditional  relief 
under  paragraph  (a)  of  this  section 
applies  only  to  deficiencies  arising  out 
of  items  of  omitted  income.  Equitable 
relief  under  paragraph  (b)  of  this  section 
applies  to  any  deficiency  or  any  unpaid 
tax  (or  any  portion  of  either).  Equitable 
relief  is  available  only  for  the  portion  of 
liabilities  that  were  unpaid  as  of  July  22, 
1998,  and  for  habilities  that  arise  after 
July  22.  1998. 

(d)  Effect  of  relief.  When  the     ' 
requesting  spouse  qualifies  for  relief 
under  paragraph  (a)  or  (b)  of  this 
section,  the  IRS  must  assess  any 
deficiency  of  the  nonrequesting  spouse 
arising  from  the  granting  of  relief  to  the 


requesting  spouse  in  accordance  with 
section  6212. 

(e)  Examples.  The  following  examples 
illustrate  the  rules  of  this  section: 

Example  1.  Item-by-item  approach.  H  and 
W  are  married,  living  together,  and  domiciled 
in  State  A  (a  community  property  state).  H 
and  W  file  separate  returns  for  taxable  year 
2002  on  April  15,  2003.  H  earns  $56,000  in 
wages,  and  W  earns  $46,000  in  wages,  in 
2002.  H  reports  half  of  his  wage  income  as 
shown  on  his  Form  W-2,  in  the  amount  of 
$28,000.  and  half  of  W's  wage  income  as 
shown  on  her  Form  W-2.  in  the  amount  of 
$23,000.  W  reports  half  of  her  wage  income 
as  shown  on  her  W-2.  in  the  amount  of 
$23,000.  and  half  of  H's  wage  income  as 
shown  on  his  Form  W-2,  in  the  amount  of    * 
$28,000.  Neither  H  nor  W  reports  W's  income 
from  her  sole  proprietorship  of  $34,000  or 
W's  investment  income  of  $5,000  for  taxable 
year  2002.  The  Internal  Revenue  Service 
(IRS)  proposes  deficiencies  with  respect  to 
H's  and  W's  taxable  year  2002  returns  due  to 
the  omission  of  W's  income  from  her  sole 
proprietorship  and  investments.  H  timely 
requests  relief  under  section  66(c).  Because 
the  IRS  determines  that  H  satisfies  the  four 
requirements  of  the  traditional  relief 
provision  of  section  66(c)  with  respect  to  W's 
omitted  investment  income,  the  IRS  grants 
H's  request  for  relief  as  to  the  omitted 
investment  income.  The  IRS  determines  that 
H  does  not  satisfy  the  four  requirements  of 
the  traditional  relief  provision  of  section 
66(c)  as  to  W's  sole  proprietorship  income. 
The  IRS  further  determines  that,  under  the 
equitable  relief  provision  of  section  66(c),  it 
is  not  inequitable  to  hold  H  liable  for  the  sole 
proprietorship  income.  Relief  is  applicable 
on  an  item-by-item  basis.  Thus.  H  is  liable  for 
the  tax  on  half  of  his  wage  income  in  the 
amount  of  $28,000,  half  of  W's  wage  income 
in  the  amount  of  $23,000,  half  of  W's  sole 
proprietorship  income  in  the  amount  of 
$17,000,  but  none  of  W's  investment  income, 
for  which  H  obtained  relief  under  section 
66(c).  W  is  liable  for  the  tax  on  half  of  H's 
wage  income  in  the  amount  of  $28,000,  half 
of  W's  wage  income  in  the  amount  of 
$23,000,  half  of  W's  sole  proprietorship 
income  in  the  amount  of  $17,000.  and  all  of 
W's  investment  income  in  the  amount  of 
$5,000,  because  H  obtained  relief  under 
section  66(c). 

Example  2.  Benefit.  H  and  W  are  married, 
living  together,  and  domiciled  in  State  B  (a 
community  property  state).  Neither  H  nor  W 
files  a  return  for  taxable  year  2000.  H  earns 
$60,000  in  2000,  which  he  deposits  in  a  joint 
account.  H  and  W  pay  the  mortgage  payment, 
household  bills,  and  other  family  expenses 
out  of  the  joint  account.  W  earns  $20,000  in 
2000.  W  uses  a  portion  of  the  $20,000  to 
make  monthly  loan  payments  on  the  family 
cars,  but  loses  the  remainder  at  the  local 
racetrack.  In  2002,  the  IRS  audits  H  and  W. 
H  requests  relief  under  section  66(c),  stating 
that  he  did  not  know  or  have  reason  to  know 
of  W's  additional  income,  as  H  travels 
extensively  while  W  handles  the  family 
finances.  Regardless  of  whether  H  had 
knowledge  or  reason  to  know  of  the  source 
of  W's  income,  H  is  not  eligible  for 
traditional  relief  under  section  66(c)  because 


H  benefitted  from  Ws  income.  H's  benefit, 
the  portion  of  W's  income  used  to  make 
monthly  payments  on  the  car  loans,  was 
more  than  a  de  minimis  amount.  While  this 
benefit  was  not  in  excess  of  normal  support, 
it  is  enough  to  preclude  relief  under  the 
traditional  relief  provision  of  section  66(c).  H 
may  still  qualify  for  equitable  relief  under 
section  66(c),  depending  on  all  of  the  facts 
and  circumstances. 

(f)  Fraudulent  scheme.  If  the  Secretary 
establishes  that  a  spouse  transferred 
assets  to  his  or  her  spouse  as  part  of  a 
fraudulent  scheme,  relief  is  not 
available  under  this  section.  For 
purposes  of  this  section,  a  fraudulent 
scheme  includes  a  scheme  to  defraud 
the  Secretary  or  another  third  party, 
such  as  a  creditor,  ex-spouse,  or 
business  partner. 

(g)  Definitions— {i)  Requesting 
spouse.  A  requesting  spouse  is  an 
individual  who  does  not  file  a  joint 
Federal  income  tax  return  with  the 
nonrequesting  spouse  for  the  taxable 
year  in  question,  and  who  requests  relief 
from  the  Federal  income  tax  liability 
resulting  from  the  operation  of 
community  property  law  imder  this 
section  for  the  portion  of  the  liability 
arising  fit)m  his  or  her  share  of 
community  income  for  such  taxable 
year.  ' 

(2)  Nonrequesting  spouse.  A 
nonrequesting  spouse  is  the  individual 
to  whom  the  requesting  spouse  was 
married  and  whose  income  or  deduction 
gave  rise  to  the  tax  liability  from  which 
the  requesting  spouse  seeks  relief  in 
whole  or  in  part. 

(h)  Effect  of  prior  closing  agreement  or 
offer  in  compromise.  A  requesting 
spouse  is  not  entitled  to  relief  from  the 
Federal  income  tax  liability  resulting 
from  the  operation  of  community 
property  law  imder  section  66  for  any 
taxable  year  for  which  the  requesting 
spouse  has  entered  into  a  closing 
agreement  (other  than  an  agreement 
pursuant  to  section  6224(c)  relating  to 
partnership  items)  with  the  Secretary 
that  disposes  of  the  same  liability  that 
is  the  subject  of  the  request  for  relief.  In 
addition,  a  requesting  spouse  is  not 
entitled  to  relief  from  the  Federal 
income  tax  liability  resulting  from  the 
operation  of  community  property  law 
under  section  66  for  any  taxable  year  for 
which  the  requesting  spouse  has  entered 
into  an  offer  in  compromise  with  the 
Secretary.  For  rules  relating  to  the  effect 
of  closing  agreements  and  offers  in  . 
compromise,  see  sections  7121  and 
7122,  and  the  regulations  thereimder. 

(i)  [Reserved] 

(j)  Time  and  manner  for  requesting 
relief— (1)  Requesting  relief  To  request 
relief  from  the  Federal  income  tax 
liability  resulting  from  the  operation  of 
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community  property  law  under  this 
section,  a  requesting  spouse  must  file, 
within  the  time  period  prescribed  in 
paragraph  (j)(2)  of  this  section.  Form 
8857,  "Request  for  Iimocent  Spouse 
Relief  (or  other  specified  form),  or 
other  written  request,  signed  under 
penalties  of  perjury,  stating  why  relief  is 
appropriate.  The  requesting  spouse 
must  include  the  nonrequesting 
spouse's  name  and  taxpayer 
identification  number  in  the  written 
request.  The  requesting  spouse  must 
also  comply  with  the  Secretary's 
reasonable  requests  for  information  that 
will  assist  the  Secretary  in  identifying 
and  locating  the  noiu^questing  spouse. 

(2)  Time  period  for  filing  a  request  for 
relief— {i)  Traditional  relief  The  earliest  • 
time  for  submitting  a  request  for  relief 
from  the  Federal  income  tax  Uability 
resulting  from  the  operation  of 
community  property  law  imder 
paragraph  (a)  of  this  section,  for  an 
amount  underreported  on,  or  omitted 
from,  the  requesting  spouse's  separate 
retinn,  is  the  date  the  requesting  spouse 
receives  notification  of  an  audit  or  a 
letter  or  notice  from  the  IRS  stating  that 
there  may  be  an  outstanding  liability 
with  regard  to  that  year  (as  described  in 
paragraph  (j)(2)(iii)  of  this  section).  The 
latest  time  for  requesting  relief  under 
paragraph  (a)  of  this  section  is  6  months 
before  the  expiration  of  the  period  of 
limitations  on  assessment,  including 
extensions,  against  the  nonrequesting 
spouse  for  the  taxable  year  that  is  the 
subject  of  the  request  for  relief,  unless 
the  examination  of  the  requesting 
spouse's  retiun  commences  during  that 
6-month  period.  If  the  examination  of 
the  requesting  spouse's  return 
commences  during  that  6-month  period, 
the  latest  time  for  requesting  relief 
under  paragraph  (a)  of  this  section  is  30 
days  after  the  commencement  of  the 
examination. 

(ii)  Equitable  relief.  The  earliest  time 
for  submitting  a  request  for  relief  from 
the  Federal  income  tax  liability 
resulting  from  the  operation  of 
community  property  law  under 
paragraph  (b)  of  this  section  is  the  date 
the  requesting  spouse  receives 
notification  of  an  audit  or  a  letter  or 
notice  from  the  IRS  stating  that  there 
may  be  an  outstanding  liability  with 
regard  to  that  year  (as  described  in 
paragraph  (j)(2)(iii)  of  this  section).  A 
request  for  equitable  relief  from  the 
Federal  income  tax  liability  resulting 
from  the  operation  of  commiuiity 
property  law  under  paragraph  (b)  of  this 
section  for  a  liability  that  is  properly 
reported  but  unpaid  is  properly 
submitted  with  the  requesting  spouse's 
individual  Federal  income  tax  retiun,  or 


after  the  requesting  spouse's  individual 
Federal  income  tax  return  is  filed. 

(iii)  Premature  requests  for  relief.  The 
Secretary  will  not  consider  a  premature 
request  for  relief  under  this  section.  The 
notices  or  letters  referenced  in  this 
paragraph  {j)(2)  do  not  include  notices 
issued  pmsuant  to  section  6223  relating 
to  TEFRA  partnership  proceedings. 
These  notices  or  letters  include  notices 
of  computational  adjustment  to  a 
partner  or  partner's  spouse  (Notice  of 
Income  Tax  Examination  Changes)  that 
reflect  a  computation  of  the  Uabihty 
attributable  to  partnership  items  of  the 
partner  or  the  partner's  spouse. 

(k)  Nonrequesting  spouse's  notice  and 
opportunity  to  participate  in 
administrative  proceedings — (1)  In 
general.  When  the  Secretary  receives  a 
request  for  relief  from  the  Federal 
income  tax  liability  resulting  &t>m  the 
operation  of  commiuiity  property  law 
under  this  section,  the  Secretary  must 
send  a  notice  to  the  noiu«questing 
spouse's  last  known  address  that 
informs  the  noiu«questing  spouse  of  the 
requesting  spouse's  request  for  reUef. 
The  notice  must  provide  the 
nonrequesting  spouse  with  an 
opportunity  to  submit  any  information 
for  consideration  in  determining 
whether  to  grant  the  requesting  spouse 
relief  tiom.  the  Federal  income  tax 
liability  resulting  from  the  operation  of 
community  property  law.  The  Secretary 
will  share  with  each  spouse  the 
information  submitted  by  the  other 
spouse,  unless  the  Secretary  determines 
that  the  sharing  of  this  information  will 
impair  tax  administration. 

(2)  Information  submitted.  The 
Secretary  will  consider  all  of  the 
information  (as  relevant  to  the  particular 
relief  provision)  that  the  nonrequesting 
spouse  submits  in  determining  whether 
to  grant  relief  from  the  Federal  income 
tax  liability  resulting  from  the  operation 
of  community  property  law  under  this 
section. 

§1.66-5    Effective  date. 

Sections  1.66-1  through  1.66-4  are 
applicable  on  July  10,  2003.  In  addition, 
§  1.66-4  applies  to  any  request  for  relief 
filed  prior  to  July  10,  2003,  for  which 
the  Internal  Revenue  Service  has  not 
issued  a  preliminary  determination  as  of 
July  10,  2003. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

■  Par.  4.  The  following  entiy  is  added  in 
numerical  order  to  the  table: 


§  602.1 01    OMB  Control  numbers. 

*        •         •         *         • 

(b)*  •  * 


CFR  part  or  section  wtiere 
identified  and  described 

Current 

OMB  control 

Ho. 

* 
1.66-4 

• 

154&-1770 

•                  •                  • 

• 

* 

David  A.  Mader, 

Assistant  Deputy  Commissioner  of  Internal 
Revenue. 

Approved:  July  1,  2003. 

Gregory  F.  Jenner, 

Deputy  Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  03-17386  Filed  7-9-03;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD  9073] 
RIN1545-BB17 

Disclosure  of  Return  Information  by 
Certain  Officers  and  Employees  for 
Investigative  Purposes 

agency:  bitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Temporary  regulations  and 

removal  of  final  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to  the 
disclosure  of  return  information 
pursuant  to  section  6103(k)(6)  of  the 
Internal  Revenue  Code.  The  temporary 
regulations  describe  the  circumstances 
under  which  officers  or  employees  of 
the  IRS,  the  IRS  Office  of  Chief  Counsel, 
and  the  Office  of  Treasury  Inspector 
General  for  Tax  Administration 
(TIGTA),  in  connection  with  official 
duties  relating  to  any  examination, 
administrative  appeal,  collection  . 
activity,  administrative,  civil,  or 
criminal  investigation,  enforcement 
activity,  ruling,  negotiated  agreement, 
profiling  activity,  or  other  proceeding  or 
offense  under  the  internal  revenue  laws 
or  related  statutes,  or  in  preparation  for 
any  proceeding  described  in  section 
6103(h)(2)  (or  investigation  which  may 
result  in  such  a  proceeding),  may 
disclose  return  information  to  the  extent 
necessary  to  obtain  information  relating 
to  such  official  duties  or  to  accomplish 
properly  any  activity  cormected  with 
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such  official  duties.  The  temporary 
regulations  amend  the  existing 
regulations  to  clarify  and  elaborate  on 
the  facts  and  circumstances  in  which 
disclosiue  pursuant  to  section 
6103(k)(6)  is  authorized.  The  temporary 
regulations  clarify  that  IRS  and  TIGTA 
officers  and  employees  make  the 
determination,  based  on  the  facts  and 
circiunstances,  at  the  time  of  the 
disclosiue,  whether  a  disclosure  is 
necessary  to  obtain  the  information 
sought,  and  that  section  6103(k)(6)  does 
not  affect  the  authority  or  decision  of 
IRS  and  TIGTA  officers  and  employees 
to  initiate,  or  to  conduct,  an 
investigation,  or  to  determine  the  nature 
of  the  investigation.  The  temporary 
,   regulations  clarify  that  the  retiun 
information  of  any  taxpayer,  not  only 
the  taxpayer  under  investigation,  may 
be  disclosed  when  necessary  to  obtain 
the  information  sought  in  an 
investigation.  The  temporary  regulations 
clarify  that  section  6103(k)(6)  permits 
IRS  and  TIGTA  officers  and  employees 
to  identify  themselves,  their 
organizational  affihation  with  the  IRS 
(e.g.,  Criminal  Investigation  (CI))  or 
TIGTA  [e.g.,  Office  of  Investigations 
(OI)),  and  the  natiu^  of  their 
investigation  when  making  oral,  written, 
or  electronic  contacts  with  third  party 
witnesses.  The  text  of  the  temporary 
regulations  also  serves  as  the  text  of  the 
proposed  regulations  set  forth  in  the 
notice  of  proposed  rulemaking  on  this 
subject  in  the  Proposed  Rules  section  in 
this  issue  of  the  Federal  Register. 
DATES:  Effective  Date:  These  temporary 
regulations  are  effective  July  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helene  R.  Newsome,  202-622-4570  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  6103(a),  retvuns  and  • 
return  information  are  confidential 
unless  the  Code  authorizes  disclosure. 
Section  6103(k)(6)  authorizes  an 
■internal  revenue  officer  or  employee 
and  an  officer  or  employee  of  TIGTA,  in 
connection  with  official  duties  relating 
to  any  audit,  collection  activity,  civil  or 
criminal  tax  investigation,  or  offense 
under  the  internal  revenue  laws  or 
related  statutes,  to  disclose  retiun 
information  to  a  person  other  than  the 
taxpayer  to  whom  such  retiun 
information  relates  (or  his  or  her 
representative)  to  the  extent  that  such 
disclosiuB  is  necessary  to  obtain 
information  not  otherwise  reasonably 
available  with  respect  to  the  correct 
determination  of  tax,  liability  for  tax.  or 
the  amoimt  to  be  collected,  or  with 
respect  to  the  enforcement  of  any  other 


provision  of  the  Code  or  related  statutes 
Disclosure  is  subject  to  situations  and 
conditions  prescribed  by  regulation. 

The  temporary  regulations  amend  the 
existing  regulations  to  reflect  a  recent 
legislative  amendment  to  section 
6103(k)(6).  The  Consolidated 
Appropriations  Act,  2001,  Public  Law 
106-554  (114  Stat.  2763).  was  signed 
into  law  on  December  21.  2000.  Section 
1  of  that  Act  enacted  into  law  H.R.  5662, 
the  Community  Renewal  Tax  Relief  Act 
of  2000.  Section  313(c)  of  the 
Community  Renewal  Tax  Relief  Act  of 
2000  amended  section  6103(k)(6)  to 
clarify  that  officers  or  employees  of 
TIGTA  are  among  those  persons 
authorized  to  make  disclosures  under 
section  6103(k)(6). 

The  temporary  regulations  also  clarify 
the  standard  used  in  determining 
whether  disclosures  are  authorized 
under  section  ei03(k)(6).  Recent 
litigation  indicates  that  there  is  some 
confusion  as  to  the  authority  of  IRS  (and 
now  TIGTA)  officers  and  employees  to 
make  disclosiues  in  certain  situations 
under  section  6103(k)(6).  The  temporary 
regulations  seek  to  address  these  issues. 
In  particular,  the  temporary  regulations 
address  the  issues  siurounding  the 
disclosures  that  occiu  when  IRS  or 
TIGTA  officers  and  employees 
introduce  themselves  to  third  party 
witnesses  or  conununicate  in  writing 
using,  e.g.,  official  letterhead  that 
reveals  affiliation  with  IRS  or  TIGTA. 
The  temporary  regulations  also  clarify 
that  section  6103(k)(6)  does  not  limit 
IRS  or  TIGTA  officers  and  employees 
with  respect  to  the  initiation  or  conduct 
of  an  investigation.  Finally,  the 
temporary  regulations  clarify  that 
section  6103  does  not  require  IRS  and 
TIGTA  officers  or  employees  to  contact 
a  taxpayer  for  information  before 
contacting  third  party  witnesses. 

Explanation  of  Provisions 

The  temporary  regulations  amend  the 
existing  regulations  to  clarify  that  there 
is  a  single,  objective  standard  for  all 
disclosures  under  section  6103(k)(6). 
This  standard  is  embodied  in  the 
definitions  of  the  terms  disclosure  of 
return  information  to  the  extent 
necessary  and  information  not  otherwise 
reasonably  available. 

The  definition  of  disclosure  of  return 
information  to  the  extent  necessary  is  a 
disclosure  of  return  information  that  an 
IRS  or  TIGTA  officer  or  employee,  based 
on  the  facts  and  circumstances  known 
to  the  officer  or  employee  at  the  time  of 
the  disclosure,  reasonably  believes  is 
necessary  to  obtain  information  to 
perform  properly  the  official  duties 
described  by  the  temporary  regulations, 
or  to  accomplish  properly  the  activities 


connected  with  carrying  out  those 
official  duties.  The  term  necessary  in 
this  context  does  not  mean  essential  or 
indispensable,  but  rather  appropriate 
and  helpful  in  obtaining  the  information 
soueht. 

Tue  definition  of  information  not 
otherwise  reasonably  available  is 
information  that  an  IRS  or  TIGTA  officer 
or  employee  reasonably  believes,  imder 
the  facts  and  circumstances  knovra  to 
the  officer  or  employee  at  the  time  of  a 
disclosure,  cannot  be  obtained  in  a 
sufficiently  accurate  or  probative  form, 
or  in  a  timely  maimer,  and  without 
impairing  the  proper  performance  of  the 
official  duties  described  by  the 
temporary  regulations,  without  making 
the  disclosure.  Corroboration  of 
information  provided  by,  or  concerning, 
a  taxpayer  is,  by  definition,  information 
not  otherwise  reasonably  available  from 
the  taxpayer,  hi  criminal  cases, 
corroboration  of  information  provided 
by  die  taxpayer  is  essential.  See  Smith 
V.  United  States.  348  U.S.  147  (1954). 

The  temporary  regulations  clarify  that 
section  6103{k)(6)  does  not  alter  or 
affect  the  authority  of  IRS  and  TIGTA 
officers  or  employees  to  decide  whether 
or  how  to  conduct  an  investigation.  For 
example,  in  an  action  for  wrongful 
disclosure  imder  section  7431.  the 
inquiry  is  whether  the  particular 
disclosvue  at  issue  was  consistent  with 
section  6103(k)(6),  not  the  necessity  of 
conducting  an  investigation  or  the 
appropriateness  of  the  means  or 
methods  chosen  to  conduct  the 
investigation.  Thus,  the  temporary 
regulations  remove  the  term  necessary 
from  several  places  in  the  existing 
regulations  where  the  term  may  have 
implied  a  requirement,  imder  section 
6103(k)(6),  that  the  information  sought 
be  necessary  to  or  for  an  investigation 
(e.g.,  §  301.6103(k)(6)-l(a)("disclose 
*  *  *  to  obtain  necessary 
information")).  Removal  of  the  term 
necessary  in  these  instances  clarifies 
that  the  standard  is  whether  disclosure 
is  necessary  to  obtain  the  information 
sought,  not  whether  the  information 
sought  is  necessary  for  the  investigation. 
See  Barrett  v.  United  States.  795  F.2d 
446  (5th  Cir.  1986). 

The  temporary  regulations  also 
address  certain  issues  that  have  arisen 
in  criminal  investigations,  although 
similar  issues  may  arise  in  civil 
investigations.  Criminal  investigations 
typically  involve  obtaining  evidence 
and  verifying  taxpayer-supplied 
information  through  contacts  with  third 
party  witnesses.  A  disclosure  that  a 
taxpayer  is  under  criminal  investigation 
may  occur  by  various  means  including, 
but  not  limited  to,  direct  oral,  written, 
or  electronic  disclosure,  or  indirect 
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disclosure  by  the  introduction  of  the 
special  agent  through  the  presentation 
of  a  CI  or  01  badge,  credential,  or 
business  card,  or  through  the  use  of 
information  document  requests, 
summonses,  or  correspondence,  about 
an  identified  taxpayer,  on  CI  or  OI 
letterhead  or  that  bears  a  CI  or  01  retiun 
address  or  signature  block.  In  litigation, 
taxpayers  have  asserted  that  CI  special 
agents,  by  various  means,  wrongfully 
disclosed  the  criminal  natiue  of  the 
investigation  of  the  taxpayers  in  the 
course  of  conducting  third  party  witness 
interviews  or  inquiries.  See,  e.g., 
Comynsv.  United  States,  155  F.  Supp. 
2d  1344  (S.D.  Fla.  2001),  aff'd,  287  F.3d 
1034  (11th  Cir.  2002);  Payne  v.  United 
States.  91  F.  Supp.  2d  1014  (S.D.  Tex. 
1999),  rev'd,  289  F.3d  377  (5th  Cir. 
2002);  Gandyv.  United  States,  99-1 
U.S.  Tax  Cas.  (CCH)  H  50,237  (E.D.  Tex. 
1999),  affd,  234  F.3d  281  (5th  Cir. 
2000);  Rhodes  v.  United  States,  903  F. 
Supp.  819  (M.D.  Pa.  1995);  Diamond  v. 
United  States,  944  F.2d  431  (8th  Cir. 
1991). 

When  CI  special  agents  disclose  to 
third  party  witnesses  that  a  taxpayer  is 
under  criminal  investigation,  there  is  a 
risk  that  the  disclosure  may  adversely 
affect  the  taxpayer's  reputation, 
particularly  if  the  third  party  witnesses 
have  no  prior  independent  knowledge 
of  the  investigation.  The  government 
and  third  party  witnesses  have  equally 
important  interests  at  stake:  The  CI 
special  agents'  authority  to  accurately 
identify  themselves  so  as  not  to  mislead 
third  party  witnesses,  and  the  third 
party  witnesses'  interest  in  knowing  that 
the  inquiry  involves  a  criminal 
investigation  to  fairly  assess  the 
situation  and  protect  their  own 
interests.  See  Roebuck  v.  United  States, 
83  A.F.T.R.2d  (RIA)  1 99-2947  (E.D.N.C. 
1999),  affd,  84  A.F.T.R.2d  (RIA)  H  99- 
7051  {4th  Cir.  1999).  This  issue  has 
concerned  the  Department  of  the 
Treasury  and  the  Staff  of  the  Joint 
Committee  on  Taxation,  both  of  which 
have  recommended  legislation  to  clarify 
that  Q  special  agents  may  identify 
themselves  as  CI  special  agents  when 
contacting  third  party  witnesses  in  the 
course  of  a  criminal  investigation.  See 
Study  of  Present-Law  Taxpayer 
Confidentiality  and  Disclosure 
Provisions  as  Required  by  Section  3802 
oftlw  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1 998, 
Vol.  I:  Study  of  General  Disclosure 
Provisions  (JCS-1-00),  at  208-11,  Joint 
Conunittee  on  Taxation,  January  28, 
2000;  Report  to  the  Congress  on  Scope 
and  Use  of  Taxpayer  Confidentiality 
and  Disclosure  Provisions,  Vol.  I:  Study 
of  General  Provisions,  at  51-52,  Office 


of  Tax  Policy,  Department  of  the 
Treasury,  October  2000.  The  temporary 
regulations  clarify  that  section 
6103{k)(6)  permits,  but  does  not  require, 
IRS  or  TICTA  officers  or  employees, 
including  CI  or  OI  special  agents,  to 
identify  themselves,  their  organizational 
affiliation  with  the  IRS  or  TIGTA,  and 
the  natiue  of  the  investigation,  when 
making  oral,  written,  or  electronic 
contacts  with  third  party  witnesses. 

Moreover,  the  temporary  regulations 
do  not  require  IRS  or  TIGTA  officers  or 
employees  to  contact  a  taxpayer  for 
information  before  contacting  a  third 
party  witness.  The  temporary 
regulations  clarify  that,  if  an  IRS  or 
TIGTA  officer  or  employee  reasonably 
believes,  imder  the  facts  and 
circiunstances,  at  the  time  of  a 
disclosure,  that  information  cannot  be 
obtained  from  a  taxpayer  in  a 
sufficiently  accurate  or  probative  form, 
or  in  a  timely  manner,  without 
impairing  the  proper  performance  of 
official  duties,  then  the  officer  or 
employee  may  disclose  taxpayer 
identity  or  other  return  information  in 
seeking  information  from  a  third  party. 
For  example,  a  taxpayer  may  be  a 
reasonable  source  of  routine  business 
records,  but  not  of  records  detaiUng 
alleged  illegal  transactions  or  sources  of 
income.  The  facts  and  circumstances 
will  help  determine  the  necessity  of  the 
disclosiues,  but  IRS  and  TIGTA  officers 
or  employees  have  wide  latitude  to 
determine  whether  the  taxpayer  is  a 
reasonable  soiut:e  of  information.  The 
temporary  regulations  clarify  that 
disclosures  are  authorized  to  verify 
independently,  or  to  corroborate,  from 
third  party  sources,  information 
obtained  from  or  concerning  the 
tajmayer. 

"The  temporary  regulations  expand 
upon  the  list  of  official  duties  relating 
to  tax  administration  for  which 
disclosure,  piusuant  to  section 
6103(k)(6),  is  authorized,  and  clarify 
that  this  list  is  not  exhaustive.  Finally, 
the  temporary  regidations  retain  the 
authority  for  IRS  and  TIGTA  officers  or 
employees  to  make  section  6103(k)(6) 
disclosures  in  certain  personnel  or 
claimant  representative  matters. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  5  U.S.C. 
553(b),  the  Administrative  Procediue 
Act,  does  not  apply  to  these  regulations, 
and  because  the  regulation  does  not 
impose  a  collection  of  information  on 
small  entities,  the  Regulatory  Flexibility 


Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f),  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information . 

The  principal  author  of  these 
regulations  is  Helene  R.  Newsome, 
Office  of  the  Associate  Chief  Counsel 
(Procedure  and  Administration), 
Disclosiu-e  and  Privacy  Law  Division. 

List  of  Subjects  in  26  CFR  Fart  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  Taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

■  Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

■  Paragraph  t.  The  authority  citation  for 
part  301  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
Section  301.6103(k)(6)-lT  also  issued 
under  26  U.S.C.-6103(k)(6);  *   *   * 

§301.6103(kK6>-1     [Removed] 

■  Par.  2.  Section  301.6103(k)(6)-l  is 
removed. 

■  Par.  3.  Section  301.6103(k)(6)-lT  is 
added  to  read  as  follows: 

§301.6103(kM6)-1T    Disclosure  of  return 
infonnation  by  certain  officers  and 
employees  for  investigative  purposes 
(temporary). 

(a)  General  rule.  (1)  Pursuant  to  the 
^provisions  of  section  6103(k)(6)  and 
subject  to  the  conditions  of  this  section, 
an  internal  revenue  employee  or  an 
Office  of  Treasury  Inspector  General  for 
Tax  Administration  (TIGTA)  employee, 
in  connection  with  official  duties 
relating  to  any  examination, 
administrative  appeal,  collection 
activity,  administrative,  civil  or  criminal 
investigation,  enforcement  activity, 
ruling,  negotiated  agreement,  profiling 
activity,  or  other  proceeding  or  offense 
tmder  the  internal  revenue  laws  or 
related  statutes,  or  in  preparation  for 
any  proceeding  described  in  section 
6103(h)(2)  (or  investigation  which  may 
result  in  such  a  proceeding),  may 
disclose  return  information,  of  any 
taxpayer,  to  the  extent  necessary  to 
obtain  information  relating  to  such 
official  duties  or  to  accomplish  properly 
any  activity  connected  witii  such 
official  duties,  including,  but  not 
limited  to — 
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(i)  Establishing  or  verifying  the 
correctness  or  completeness  of  any 
return  or  return  information; 

(ii)  Determining  the  responsibility  for 
filing  a  return,  for  making  a  return  if 
none  has  been  made,  or  for  performing 
such  acts  as  may  be  required  by  law 
concerning  such  matters; 

(iii)  Estaolishing  or  verifying  the 
liabihty  (or  possible  liability)  of  any 
person,  or  the  liability  (or  possible 
Uability]  at  law  or  in  equity  of  any 
transferee  or  fiduciary  of  any  person,  for 
any  tax,  penalty,  interest,  fine, 
forfeiture,  or  other  imposition  or  offense 
imder  the  internal  revetiue  laws  or 
related  statutes  or  the  amount  thereof 
for  collection; 

(iv)  Establishing  or  verifying 
misconduct  (or  possible  misconduct)  or 
other  activity  proscribed  by  the  internal 
revenue  laws  or  related  statutes; 

(v)  Obtaining  the  services  of  persons 
having  special  knowledge  or  technical 
skills  (such  as,  but  not  limited  to, 
knowledge  of  particular  facts  and 
circumstances  relevant  to  a  correct 
determination  of  a  liability  described  in 
paragraph  (a)(l)(iii)  of  this  section  skills 
relating  to  handwriting  analysis, 
photographic  development,  sound 
recording  enhancement,  or  voice 
identification)  or  having  recognized 
expertise  in  matters  involving  the 
valuation  of  property  if  relevant  to 
proper  performance  of  official  duties 
described  in  this  paragraph; 

(vi)  Establishing  or  verifying  the 
financial  status  or  condition  and 
location  of  the  taxpayer  against  whom 
•  collection  activity  is  or  may  be  directed, 
to  locate  assets  in  which  the  taxpayer 
has  an  interest,  to  ascertain  the  amount 
of  any  liability  described  in  paragraph 
(a)(l)(iii)  of  this  section  for  collection,  or 
otherwise  to  apply  the  provisions  of  the 
Internal  Revenue  Code  relating  to 
,  establishment  of  liens  against  such 
assets,  or  levy,  seizure,  or  sale  on  or  of 
the  assets  to  satisfy  any  such  liability; 

(vii)  Preparing  for  any  proceeding 
described  in  section  6103(h)(2)  or 
conducting  an  investigation  which  may 
result  in  such  a  proceeding;  or 
(viii)  Obtaining,  verifying,  or 
estabhshing  information  concerned  with 
making  determinations  regarding  a 
taxpayer's  liability  under  the  Internal 
Revenue  Code,  including,  but  not 
limited  to,  the  administrative  appeals 
process  and  any  ruling,  negotiated 
agreement,  or  prefiling  process. 

(2)  Disclosiue  of  retiun  information 
for  the  purpose  of  obtaining  information 
to  carry  out  properly  the  official  duties 
described  by  this  paragraph,  or  any 
activity  connected  with  the  official 
duties,  is  authorized  only  if  the  internal 
revenue  or  TIGTA  employee  reasonably 


believes,  under  the  facts  and 
circumstances,  at  the  time  of  a 
disclosure,  the  information  is  not 
otherwise  reasonably  available,  or  if  the 
activity  connected  with  the  official 
duties  cannot  occiur  properly  without 
the  disclosure. 

(3)  Internal  revenue  and  TIGTA 
employees  may  identify  themselves, 
their  organizational  affiliation  with  the 
Internal  Revenue  Service  (IRS)  (e.g., 
Criminal  Investigation  (CI))  or  TIGTA 
(e.g..  Office  of  Investigations  (01)),  and 
the  nature  of  their  investigation,  when 
making  an  oral,  written,  or  electronic 
contact  with  a  third  party  witness 
through  the  use  and  presentation  of  any 
identification  media  (including,  but  not 
limited  to,  an  IRS  or  TIGTA  badge, 
credential,  or  business  card)  or  through 
the  use  of  an  information  document 
request,  summons,  or  correspondence 
on  IRS  or  TIGTA  letterhead  or  which 
bears  a  return  address  or  signature  block 
that  reveals  affiliation  with  the  IRS  or 
TIGTA. 

(4)  This  section  does  not  address  or 
affect  the  requirements  under  section 
7602(c)  (relating  to  contact  of  third 
parties). 

(b)  Disclosure  of  return  information  in 
connection  with  certain  personnel  or 
claimant  representative  matters.  In 
connection  with  official  duties  relating 
to  any  investigation  concerned  with 
enforcement  of  any  provision  of  the 
Internal  Revenue  Code,  including 
enforcement  of  any  rule,  or  directive 
prescribed  by  the  Secretary  or  the 
Commissioner  of  Internal  Revenue 
under  any  provision  of  the  Internal 
Revenue  Code,  or  the  enforcement  of 
any  provision  related  to  tax 
administration  under  the  jiuisdiction  of 
the  IRS  or  TIGTA,  that  affects  or  may 
affect  the  personnel  or  employment 
rights  or  status,  or  civil  or  criminal 
liability,  of  any  former,  current,  or 
prospective  employee  of  the  Treasury 
Department  or  die  rights  of  any  person 
who  is,  or  may  be,  a  party  to  an 
administrative  action  or  proceeding 
pursuant  to  31  U.S.C.  330  (relating  to 
practice  before  the  Treasury 
Department),  an  internal  revenue  or 
TIGTA  employee  is  authorized  to 
disclose  return  information  for  the 
purpose  of  obtaining,  verifying,  or 
establishing  other  information  which  is 
or  may  be  relevant  and  material  to  the 
investigation. 

(c)  Definitions.  The  following 
definitions  apply  to  this  section— 

(1)  Disclosure  of  return  information  to 
the  extent  necessary  means  a  disclosure 
of  return  information  which  an  internal 
revenue  or  TIGTA  employee,  based  on 
the  facts  and  circumstances,  at  the  time 
of  the  disclosure,  reasonably  believes  is 


necessary  to  obtain  information  to 
perform  properly  the  official  duties 
described  by  this  section,  or  to 
accomplish  properly  the  activities 
connected  with  carrying  out  those 
official  duties.  The  term  necessary  in 
this  context  does  not  mean  essential  or 
indispensable,  but  rather  appropriate 
and  helpful  in  obtaining  the  information 
sought.  Nor  does  necessary  in  this 
context  refer  to  the  necessity  of 
conducting  an  investigation  or  the 
appropriateness  of  the  means  or 
methods  chosen  to  conduct  the 
investigation.  Section  6103(k)(6)  does 
not  limit  or  prescribe  IRS  or  TIGTA 
officers  and  employees  with  respect  to 
the  decision  to  initiate  or  how  to 
conduct  an  investigation.  Disclosures 
under  this  subparagraph,  however,  may 
not  be  made  indiscriminately  or  solely 
for  the  benefit  of  the  recipient  or  as  part 
of  a  negotiated  quid  pro  quo 
arrangement.  This  paragraph  (c)(1)  is 
illustrated  by  the  following  examples: 

Example  1.  A  revenue  agent  contacts  a 
taxpayer's  customer  regarding  the  customer's 
purchases  made  from  ^e  taxpayer  during  the 
year  under  investigation.  The  revenue  agent 
is  able  to  obtain  the  purchase  infermation 
only  by  disclosing  the  taxpayer's  identity  and 
the  fact  of  the  investigation.  Depending  on 
the  facts  and  circumstances  known  to  the 
revenue  agent  at  the  time  of  the  disclosure, 
such  as  the  way  the  customer  maintains  his 
records,  it  also  may  be  necessary  for  the 
revenue  agent  to  inform  the  customer  of  the 
date  of  the  purchases  and  the  types  of 
merchandise  involved  for  the  customer  to 
find  the  purchase  information. 

Example  2.  A  revenue  agent  contacts  a 
third  party  witness  to  obtain  copies  of 
invoices  of  sales  made  to  a  taxpayer  under 
examination.  The  third  party  witness 
provides  copies  of  the  sales  invoices  in 
question  and  then  asks  the  revenue  agent  for 
the  current  address  of  the  taxpayer  because 
the  taxpayer  still  owes  money  to  the  third 
party  witness.  The  revenue  agent  may  not 
disclose  that  current  address  because  this 
disclosure  would  be  only  for  the  benefit  of 
the  third  party  witness  and  not  necessary  to 
obtain  information  for  the  examination. 

Example  3.  A  revenue  agent  contacts  a 
third  party  witness  to  obtain  copies  of 
invoices  of  sales  made  to  a  taxpayer  under 
examination.  The  third  party  witness  agrees 
to  provide  copies  of  the  sales  invoices  in 
question  only  if  the  revenue  agent  provides 
him  with  the  current  address  of  the  taxpayer 
because  the  taxpayer  still  owes  money  to  the 
third  party  witness.  The  revenue  agent  may 
not  disclose  that  current  address  because  this 
disclosure  would  be  a  negotiated  quid  pro 
quo  arrangement. 

(2)  Disclosure  of  return  information  to 
accomplish  properly  an  activity 
connected  with  official  duties  means  a 
disclosure  of  return  information  to  carry 
out  a  function  associated  with  official 
duties  generally  consistent  with 
established  practices  and  procedures. 
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This  paragraph  (c)(2)  is  illustrated  by 
the  following  example: 

Example.  A  taxpayer  failed  to  file  an 
income  tax  return  and  pay  the  taxes  owed. 
After  the  taxes  were  assessed  and  the 
taxpayer  was  notified  of  the  deficiencies,  a 
revenue  officer  filed  a  notice  of  federal  tax 
lien  and  then  served  a  notice  of  levy  on  the 
taxpayer's  bank.  The  notices  of  lien  and  levy 
contained  the  taxpayer's  name,  social 
security  number,  amount  of  outstanding 
liability,  and  the  tax  period  and  type  of  tax 
involved.  The  taxpayer's  assets  were  levied 
to  satisfy  the  tax  debt,  but  it  was  determined 
that,  prior  to  the  levy,  the  revenue  officer 
failed  to  issue  the  taxpayer  a  notice  of  right 
to  hearing  before  the  levy,  as  required  by 
section  6330.  The  disclosure  of  the  taxpayer's 
return  information  in  the  notice  of  levy  is 
authorized  by  section  6103(k)(6)  despite  the 
revenue  officer's  failure  to  issue  the  notice  of 
right  to  hearing.  The  ultimate  validity  of  the 
underlying  levy  is  irrelevant  to  the  issue  of 
whether  the  disclosure  was  authorized  by 
section  6103(k)(6). 

(3)  Information  not  otherwise 
reasonably  available  means  information 
that  an  internal  revenue  or  TIGTA 
employee  reasonably  believes,  imder  the 
facts  and  circumstances,  at  the  time  of 
a  disclosure,  cannot  be  obtained  in  a 
sufficiently  accurate  or  probative  form,  ■ 
or  in  a  timely  manner,  and  without 
impairing  the  proper  performance  of  the 
official  duties  described  by  this  section, 
without  making  the  disclosure.  This 
definition  does  not  require  or  create  the 
presumption  or  expectation  that  an 
internal  revenue  or  TIGTA  employee 
must  seek  information  trom  a  taxpayer 
or  authorized  representative  prior  to 
contacting  a  third  party  witness  in  an 
investigation.  Moreover,  an  internal 
revenue  or  TIGTA  employee  may  make 
a  disclosure  to  a  third  party  witness  to 
corroborate  information  provided  by  a 
taxpayer.  This  paragraph  (c)(3)  is 
illustrated  by  the  following  examples: 

Example  1.  A  revenue  agent  is  conducting 
an  examination  of  a  taxpayer.  The  taxpayer 
refuses  to  cooperate  or  provide  any 
taformation  to  the  revenue  agent,  hiformation 
relating  to  the  taxpayer's  examination  would 
b)e' information  not  otherwise  reasonably 
available  because  of  the  taxpayer's  refusal  to 
cooperate  and  supply  any  information  to  the 
revenue  agent.  Therefore,  the  revenue  agent 
may  seek  information  from  a  third  party 
witness.  Neither  the  Interna]  Revenue  Code, 
IRS  procedures,  nor  these  regulations  require 
repeated  contacting  of  an  uncooperative 
taxpayer. 

Example  2.  A  special  agent  is  conducting 
a  criminal  investigation  of  a  taxpayer.  The 
special  agent  has  acquired  certain 
information  from  the  taxpayer.  Although  the 
special  agent  has  no  specific  reason  to 
disbelieve  the  taxpayer's  information,  the 
special  agent  contacts  several  third  party 
witnesses  to  confirm  the  information.  The 
special  agent  may  contact  third  party 
witnesses  to  verify  the  correctness  of  the 


information  provided  by  the  taxpayer 
because  the  IRS  is  not  required  to  rely  solely 
on  information  provided  by  a  taxpayer,  and 
a  special  agent  may  take  appropriate  steps, 
including  disclosures  to  third  party  witnesses 
under  section  6103(k)(6),  to  verify 
independently  or  corroborate  information 
obtained  from  a  taxpayer. 

(4)  Internal  revenue  employee  means, 
for  purposes  of  this  section,  an  officer  or 
employee  of  the  IRS  or  Office  of  Chief 
Counsel  for  the  IRS. 

(5)  TIGTA  employee  means  an  officer 
or  employee  of  the  Office  of  Treasiuy 
Inspector  General  for  Tax 
Administration. 

(d)  Examples.  The  following  examples 
illustrate  the  application  of  this  section: 

Example  1.  A  revenue  agent  is  conducting 
an  examination  of  a  taxpayer.  The  taxpayer 
has  been  very  cooperative  and  has  supplied 
copies  of  invoices  as  requested.  Some  of  the 
taxpayer's  invoices  show  purchases  that 
seem  excessive  in  comparison  to  the  size  of 
the  taxpayer's  business.  The  revenue  agent 
contacts  Oie  taxpayer's  suppliers  for  the 
purpose  of  corroborating  the  invoices  the 
taxpayer  provided.  In  contacting  the 
suppliers,  the  revenue  agent  discloses  the 
taxpayer's  name,  the  dates  of  purchase,  and 
the  type  of  merchandise  at  issue.  These 
disclosures  are  permissible  under  section 
6103(k)(6)  because,  under  the  facts  and 
circumstances  known  to  the  revenue  agent  at 
the  time  of  the  disclosures,  tbie  disclosures 
were  necessary  to  obtain  information 
(corroboration  of  invoices)  not  otherwise 
reasonably  available  because  suppliers  would 
be  the  only  source  available  for  corroboration 
of  this  information. 

Example  2.  A  revenue  agent  is  conducting 
an  examination  of  a  taxpayer.  The  revenue 
agent  asks  the  taxpayer  for  business  records 
to  document  the  deduction  of  the  cost  of 
goods  sold  shown  on  Schedule  C  of  the 
taxpayer's  return.  The  taxpayer  will  not 
provide  the  business  records  to  the  revenue 
agent,  who  contacts  a  third  party  witness  for 
verification  of  the  amount  on  the  Schedule  C. 
In  the  course  of  the  contact,  the  revenue 
agent  shows  the  Schedule  C  to  the  third  party 
witness.  This  disclosure  is  not  authorized 
under  section  6103{k)(6).  Section  6103(k)(6) 
permits  disclosure  only  of  return 
information,  not  the  return  (including 
schedules  and  attachments)  itself.  If 
necessary,  a  revenue  agent  may  disclose 
return  information  extracted  from  a  retiun 
when  questioning  a  third  party  witness. 
Thus,  the  revenue  agent  could  have  extracted 
the  amount  of  cost  of  goods  sold  from  the 
Schedule  C  and  disclosed  that  amount  to  the 
third  pa^y  witness. 

Example  3.  A  special  agent  is  conducting 
a  criminal  investigation  of  a  taxpayer,  a 
doctor,  for  tax  evasion.  Notwithstanding  the 
records  provided  by  the  taxpayer  and  the 
taxpayer's  bank,  the  special  agent  decided  to 
obtain  information  from  the  taxpayer's 
patients  to  verify  amounts  paid  to  the 
taxpayer  for  his  services.  Accordingly,  the 
special  agent  sent  letters  to  the  taxpayer's 
patients  to  verify  these  amounts.  In  the 
letters,  the  agent  disclosed  that  he  was  a 


special  agent  with  IRS-CI  and  that  he  waj 
conducting  a  criminal  investigation  of  the 
taxpayer.  Section  6103(k)(6)  permits  these 
disclosures  to  confirm  the  taxpayer's  income. 
The  decision  of  whether  to  verify  information 
already  obtained  is  a  matter  of  investigative 
judgment  and  is  not  limited  by  section 
6103(k)(6). 

Example  4.  Corporation  A  requests  a 
private  letter  ruling  ;PI.I<)  as  to  the  taxabilify 
of  a  merger  with  Corporation  B.  Corporation 
A  has  submitted  insufficient  information 
about  Corporation  B  to  consider  properly  the 
tax  consequences  of  the  proposed  merger. , 
Accordingly,  information  is  needed  from 
Corporation  B.  Under  section  6103(k)(6],  the 
IRS  may  disclose  Corporation  A's  return 
information  to  Corporation  B  to  the  extent 
necessary  to  obtain  information  from 
Corporation  B  for  the  purpose  of  properly 
considering  the  tax  consequences  of  the 
proposed  merger  tliat  is  the  subject  of  the 
PLR. 

(e)  Effective  date.  This  section  is 
applicable  on  July  10,  2003. 

Robert  E.  Wenzei, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  June  27,  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-17384  Filed  7-&-03;  8:45  am] 

BILUNG  CODE  4S3O-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AD03 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf  (OCS), 
Document  incorporated  by  Reference 
for  Fixed  Platforms 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Correction  to  final  regulations. 

SUMMARY:  This  document  makes  a 
correction  to  the  final  rule  tided  "Oil 
and  Gas  and  Sulphur  Operations  in  the 
Outer  Continental  Shelf  (OCS) 
Document  Incorporated  by  Reference  for 
Fixed  Platforms"  that  was  published 
Monday,  April  21,  2003  (68  FR  19352). 
We  are  correcting  a  typographical  error 
in  §250.912  (a). 
EFFECTIVE  DATE:  May  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Levine,  Chief,  Operations 
Analysis  Branch,  at  (703)  787-1033  or 
FAX  (703)  787-1555. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  supersede 
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30  CFR  part  250  (subparts  A  and  I) 
regulations  on  the  effective  date  and 
affect  all  operators  and  lessees  on  the 
Outer  Continental  Shelf. 

The  published  final  regulations 
contained  an  incorporation  by  reference 
into  our  regulations  the  21st  edition  of 
American  Petroleum  Institute 
Reconunended  Practice  (API  RP  2A), 
"Recommended  Practice  for  Planning, 
Designing  and  Constructing  Fixed 
Offshore  Platforms— Working  Stress 
Design." 

Need  for  Correction 

As  published,  the  final  regulations 
contain  a  typographical  error  (OVS 
instead  of  the  correct  acronym  OCS). 
This  may  prove  to  be  misleading  and  is 
in  need  of  correction. 

List  of  Subjects  in  30  CFR  Part  250 

Continental  shelf,  Incorporation  by 
reference;  Oil  and  gas  development  and 
production,  Oil  and  gas  exploration. 
Sulphur  development  and  production. 

Correction  of  Publication 

■  Accordingly,  30  CFR  part'250  is 
corrected  by  making  the  following 
correcting  amendment: 

PART  250— (AMENDED] 

■  1.  The  authority  citation  for  30  CFR 
part  250  continues  to  read  as  follows: 

c 

Authority:  43  U.S.C.  1331  et  seq. 

m  2.  Section  250.912(a)  is  revised  to  read 
as  follows: 

S  250.91 2    Periodic  inspection  and 
maintenance. 

(a)  7\11  platforms  installed  in  the  OCS 
shall  be  inspected  periodically  in 
accordance  with  the  provisions  of 
section  14,  Surveys  of  API  RP  2A-WSD 
(incorporated  by  reference,  see 
§250.198).  *   *   * 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP-PWS-«3-«)3] 
RiN  1625-AAOO 

Security  Zone:  Protection  of  High 
Capacity  Passenger  Vessels  In  Prince 
William  Sound,  Alaska 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


Dated:  June  23,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary.  Land  andMinemls 

Management. 

(FR  Doc.  03-17192  Filed  7-9-03;  8:45  am] 

BIUJNO  CODE  431(MMR-P 


SUMMARY:  The  Coast  Guard  is 
establishing  temporary  regulations  for 
the  security  of  high  capacity  passenger 
(HCP)  vessels  in  the  navigable  waters  of 
Prince  William  Sound.  Alaska.  This 
security  zone  will  provide  for  the 
regiilation  of  vessel  traffic  in  the  vicinity 
of  high  capacity  passenger  vessels  in  the 
navigable  waters  of  the  Captain  of  the 
Port,  Prince  William  Sound  zone.  This 
action  is  being  taken  to  safeguard 
vessels  and  ports  bom  sabotage  or 
terrorist  acts  and  incidents  by  providing 
the  Coast  Guard  with  the  enhanced 
ability  to  manage  vessel  traffic  in  the 
vicinity  of  high  capacity  passenger 
vessels.  This  action  is  necessary  to 
ensure  public  safety  and  prevent 
sabotage,  terrorist  acts  or  incidents 
involving  high  capacity  passenger 
vessels. 

DATES:  This  temporary  rule  is  effective 
June  17,  2003,  until  September  22.  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  COTP-PWS- 
03-003  and  are  available  for  inspection 
or  copying  at  Marine  Safety  Office 
Valdez,  105  Clifton  Drive,  Valdez, 
Alaska  99686,  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Catherine  L.  Huot,  Marine  Safety  Office 
Valdez,  105  Clifton  Drive,  Valdez, 
Alaska  99686,  (907)  835-7262. 
SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM  and  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publishing  a  NPRM  would  be  contrary 
to  public  interest  since  immediate 
action  is  necessary  to  safeguard  high 
capacity  passenger  (HCP)  vessels  from 


sabotage,  other  subversive  acts,  or 
accidents.  If  normal  notice  and 
comment  procedures  were  followed, 
this  rule  would  not  become  effective 
soon  enough  to  provide  immediate 
protection  to  HCP  vessels  from  the 
threats  posed  by  hostile  entities  and 
would  compromise  the  vital  national 
interest  in  protecting  maritime 
transportation  and  commerce.  The 
security  zone  in  this  regulation  has  been 
carefully  designed  to  minimally  impact 
the  public  while  providing  a  reasonable 
level  of  protection  for  high  capacity 
passenger  vessels.  For  these  reasons, 
following  normal  rulemaking 
procedures  in  this  case  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

Background  and  Purpose 

The  Coast  Guard,  through  this  rule, 
intends  to  assist  HCP  vessels  by 
establishing  a  security  zone  to  exclude 
persons  and  vessels  from  their 
immediate  vicinity.  Recent  events 
hightight  the  fact  that  there  are  hostile 
entities  operating  with  the  intent  to 
harm  U.S.  National  Security.  The 
President  has  continued  the  national 
emergencies  he  declared  following  the 
September  11,  2001  terrorist  attacks  (67 
FR  58317  (Sept.  13.  2002)  (continuing 
national  emergency  with  respect  to 
terrorist  attacks).  67  FR  59447  (Sept.  20. 
2002)  (continuing  national  emergency 
with  respect  to  persons  who  commit, 
threaten  to  commit  or  support 
terrorism)).  The  President  also  has 
found  piu^uant  to  law.  including  the 
Act  of  June  15. 1917,  as  amended 
August  9, 1950.  by  the  Magnuson  Act 
(50  U.S.C.  191  et.  seq.).  that  the  seciuity 
of  the  United  States  is  and  continues  to 
be  endangered  following  the  attacks 
(E.O.  13.273.  67  FR  56215  (Sept.  3. 
2002)  (security  endangered  by 
distiu-bances  in  international  relations 
of  U.S.  and  such  disturbances  continue 
to  endanger  such  relations)). 

Entry  into  this  zone  will  be  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designee.  The  Captain  of  the 
Port  may  be  assisted  by  other  federal, 
state,  or  local  agencies. 

Discussion  of  Rule 

This  rule  prohibits  vessels  from 
entering  security  zones  surroimding 
HCP  vessels  that  are  imderway, 
anchored,  or  moored.  For  the  purpose  of 
this  regulation.  HCP  vessels  are  those 
vessels  or  U.S.  or  foreign  registry 
certificated  to  carry  500  passengers  or 
more.  All  vessels  authorized  to  be 
within  100  yards  of  HCP  vessels  shall 
operate  at  the  minimum  speed 
necessary  to  maintain  a  saie  coiu^e.  and 
shall  proceed  as  directed  by  the  on- 
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scene  official  patrol  or  HCP  vessel     ' 
master. 

No  vessel,  except  a  public  vessel,  is 
allowed  within  100  yards  of  the  HC3* 
vessels,  unless  authorized  by  the  on- 
scene  official  patrol  or  HCP  vessel 
master.  Public  vessels,  for  the  pvupose 
of  this  Temporary  Final  Rule,  are 
vessels  owned,  chartered,  or  operated  by 
the  United  States,  or  by  a  State  or 
political  subdivision  thereof. 

Vessels  requesting  to  pass  within  100 
yards  of  HCP  vessels  must  contact  the 
on-scene  official  patrol  or  HCP  vessel 
master  on  VHF-FM  channel  16  or  13. 
The  on-scene  official  patrol  or  HCP 
vessel  master  may  permit  vessels  that 
need  to  be  in  a  navigable  channel  to 
operate  safely  to  pass  within  100  yards 
of  the  HCP  vessels  in  order  to  ensure  a 
safe  passage  in  accordance  with  the 
Navigation  Rules.  Similarly,  commercial 
vessels  anchored  in  a  designated 
anchorage  area  may  be  permitted  to 
remain  at  anchor  within  100  yards  of  a 
passing  HCP  vessel. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DHS  is  unnecessary. 

Although  this  regulation  restricts 
access  to  the  regulated  area,  the  effect  of 
this  regulation  will  not  be  significant 
because:  (i)  Individual  vessel  security 
zones  are  limited  in  size;  (ii)  the  on- 
scene  official  patrol  or  HCP  vessel 
master  may  authorize  access  to  the 
vessel's  secvuity  zone;  (iii)  the  HCP 
vessel  secvu-ity  zone  for  any  given 
transiting  vessel  will  effect  a  given 
geographical  location  for  a  limited  time; 
and  (iv)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
m^iners  can  adjust  their  plans 
accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 


organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  operate  near  or 
anchor  in  the  vicinity  of  HCP  vessels  in 
the  navigable  waters  of  Prince  William 
Soimd. 

This  temporary  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  (i)  Individual 
vessel  security  zones  are  limited  in  size; 
(ii)  the  on-scene  official  patrol  or  HCP 
vessel  master  may  authorize  access  to 
the  vessel  security  zone;  (iii)  the  HCP 
vessel  security  zone  for  any  given 
transiting  vessel  will  affect  a  given 
geographic  location  for  a  limited  time; 
and  (iv)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking,  ff  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  one  of  the 
points  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu'e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiire  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Gyil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  nde  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

The  Coast  Guard  is  committed  to 
working  with  Tribal  Governments  to 
implement  local  policies  to  mitigate 
tribal  concerns.  Given  the  flexibility  of 
the  Temporary  Final  Rule  to 
accommodate  the  special  needs  of 
mariners  in  the  vicinity  of  vessels  and 
the  Coast  Guard's  commitment  to 
working  with  the  Tribes,  we  have 
determined  that  vessel  security  and 
fishing  rights  protection  need  not  be 
incompatible.  Therefore,  we  have 
determined  that  this  Temporary  Final 
Rule  does  not  have  tribal  implications ' 
under  Executive  Order  13175, 
Consultation  and  Coordination  with 
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Indian  Tribal  Governments,  because  it 
does  not  have  a  substantial  direct  pffect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on.the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  histruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1.  paragraph  (34)(g),  of  the 
Instruction,  fi-om  further  environmental 
documentation.  A  final  "Environmental 
Analysis  Cheek  List"  and  a  final 
"Categorical  Exclusion  Determination" 
(CED)  will  be  available  in  the  docket 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways 

■  For  the  reasons  discussed  in  the  <> 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  l.The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  Pub.  L.  107- 
295,  116  Stat.  2064;  33  CFR  1.05-l(g),  6.04- 
l,  6.04-6,  and  160.5;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 


■  2.  From  June  17. 2003,  until  September 
22,  2003,  temporary  §  165.T1 7-019  is 
added  to  read  as  follows: 


S  165.T17-019    Security  Zone  Regulations, 
High  Capacity  Passenger  Vessel  Protection 
Zone,  Prince  William  Sound,  Alaska, 
Captain  of  ttw  Port  Zone. 

(a)  Definitions.  The  following 
definitions  apply  to  this  section: 

Alaska  Law  Enforcement  Officer 
means  any  General  Authority  Alaska 
Peace  Officer.  Limited  Authority  Alaska 
Peace  Officer,  or  Specially 
Commissioned  Alaska  Peace  Officer  as 
defined  by  Alaska  State  laws. 

Captain  of  the  Port,  Prince  William 
Sound  Zone  means  the  area  of  land  and 
water  as  defined  in  33  CFR  3.85-20, 
which  comprises  the  area  within  a 
boundary  which  starts  at  Cape  Puget  at 
148°26'  W.  longitude.  59°56.06'  N. 
latitude,  and  proceeds  northerly  to 
61°30'  N.  latitude;  thence  easterly  to  the 
United  States-Canadian  boundary; 
thence  southerly  along  the  United 
States-Canadian  boundary  to  60°18.7'  N. 
latitude;  thence  southwesterly  to  the  sea 
at  60°01.3'  N.  latitude.  142°00'  W. 
longitude;  thence  southerly  along 
142°00'  W.  longitude  to  the  outermost 
boundary  of  the  EEZ;  thence  along  the 
outermost  boundary  of  the  EEZ  to 
148°26'  N.  longitude;  thence  northerly 
along  148°26'  W.  longitude  to  the  place 
of  origin  at  Cape  Puget  at  59°56.06'  N. 
latitude. 

Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
United  States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  United  States. 

High  capacity  passenger  (HCP)  vessel 
means  a  vessel  of  U.S.  or  foreign  registry 
certificated  to  carry  500  or  more 
passengers  for  hire. 

High  capacity  passenger  (HCP)  vessel 
security  zone  is  a  regulated  area  of  land 
and  water,  established  by  this  section, 
siuTounding  for  a  100  yard  radius  HCP 
vessels,  that  is  necessary  to  provide  for 
the  security  of  these  vessels. 

Navigable  waters  of  the  United  States 
means  those  waters  defined  as  such  in 
33  CFR  part  2  and  includes  those  waters 
described  in  33  U.S.C.  1222(5)  and  50 
U.S.C.  195(2). 

Navigation  Rules  means  the 
Navigation  Rules.  International-Inland. 

Official  patrol  means  those  persons 
designated  by  the  Captain  of  the  Port  to 
monitor  a  HCP  vessel  security  zone, 
permit  entry  into  the  zone,  give  legally 
enforceable  orders  to  persons  or  vessels 
within  the  zone  and  take  other  actions 
authorized  by  the  Captain  of  the  Port. 
Persons  authorized  to  enforce  this 


section  are  designated  as  the  official 
patrol. 

Public  vessel  means  vessels  owned, 
chartered,  or  operated  by  the  United 
States,  or  by  a  State  or  political 
subdivision  thereof. 

(b)  Applicability.  This  section  applies 
to  any  vessel  or  person  in  or  adjacent  to 
the  navigable  waters  of  the  United 
States  within  the  Captain  of  the  Port, 
Prince  William  Sound  Zone. 

(c)  Location.  A  HCP  security  zone  is 
established  and  extends  for  a  100-yard 
radius  around  all  HCP  vessels  when 
those  vessels  are  located  in  the 
navigable  waters  of  the  United  States 
and  within  the  Captain  of  the  Port, 
Prince  William  Sound  Zone,  whether 
the  HCP  vessel  is  underway,  anchored, 
or  moored. 

(d)  Navigation  Rules.  The  Navigation 
Rules  shall  apply  at  all  times  within  a 
HCP  vessel  secinity  zone. 

(e)  Regulations.  All  vessels  authorized 
to  be  within  a  HCP  vessel  security  zone 
shall  operate  at  the  minimum  speed 
necessary  to  maintain  a  safe  course  and 
shall  proceed  as  directed  by  the  on-      « 
scene  official  patrol  or  HCP  vessel 
master.  No  vessel  or  person  is  allowed 
within  100  yards  of  a  HCP  vessel,  unless 
authorized  by  the  on-scene  official 
patrol  or  HCP  vessel  master. 

(f)  Requests  to  enter.  To  request 
authorization  to  operate  within  a  HCP 
vessel  security  zone,  contact  the  on- 
scene  official  patrol  or  HCP  vessel 
master  on  VHF-FM  channel  16  or  13. 

(g)  Authorization.  When  conditions 
permit,  the  on-scene  official  patrol  or 
HCP  vessel  master  should: 

(1)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  pass  within  100 
yards  of  a  HCP  vessel  in  order  to  ensure 
a  safe  passage  in  accordance  with  the 
Navigation  Rules;  and 

(2)  Permit  commercial  vessels 
anchored  in  a  designated  anchorage  area 
to  remain  at  anchor  within  100  yards  of 
a  passing  HCP  vessel;  and 

(3)  Permit  vessels  that  must  transit  via 
a  navigable  channel  or  waterway  to  pass 
within  100  yards  of  a  moored  or 
anchored  HCP  vessel  with  minimal 
delay  consistent  with  security. 

(h)  Exemption.  Public  vessels  as 
defined  in  paragraph  (a)  above  are 
exempt  from  complying  with 
paragraphs  (b),  (c),  (e),  (f),  (g),  (i),  and  (j), 
of  this  section. 

(i)  Enforcement.  Any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
may  enforce  the  rules  in  this  section. 
When  immediate  action  is  required  and 
representatives  of  the  Coast  Guard  are 
not  present  or  not  present  in  sufficient 
force  to  exercise  effective  control  in  the 
vicinity  of  a  HCP  vessel,  any  Federal 
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Law  Enforcement  0£Bcer  or  Alaska  Law 
Enforcement  Officer  may  enforce  the 
rules  contained  in  this  section  pursuant 
to  33  CFH  6.04-11.  In  addition,  the 
Captain  of  the  Port  may  be  assisted  by 
other  federal,  state  or  local  agencies  in 
enforcing  this  section. 

(j)  Waiver.  The  Captain  of  the  Port. 
Prince  William  Sound,  Alaska  may 
waive  any  of  the  requirements  of  this 
section  for  any  vessel  upon  finding  that 
a  vessel  or  class  of  vessels,  operational 
conditions  or  other  circumstances  are 
such  that  application  of  this  section  is 
uimecessary  or  impractical  for  the 
purpose  of  port  security,  safety  or 
enviroiunental  safety. 

Dated:  June  17.  2003.  4 

M.A.  Swanson. 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Prince  William  Sound,  Alaska. 
[FR  Doc.  03-17463  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  49ia-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Juan-03-113] 
RIN  1625-AAOO 

security  Zone;  St.  Croix,  United  States 
Virgin  islands 

AGENCY:  Coast  Guard.  DHS.  '    ' 

ACTION:  Temporary  final  rule;  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  vicinity  of  the  HOVENSA  refinery 
facility  on  St.  Croix.  U.S.  Virgin  Islands. 
This  security  zone  extends  3  miles 
seaward  from  the  HOVENSA  facility 
waterfront  area  along  the  south  coast  of 
the  island  of  St.  Croix.  U.S.  Virgin 
Islands.  All  vessels  must  receive 
pennission  from  the  U.S.  Coast  Guard 
Captain  of  the  Port  San  Juan  prior  to 
entering  this  temporary  security  zone. 
This  security  zone  is  needed  for 
national  security  reasons  to  protect  the 
public  and  the  HOVENSA  facility  fi^m 
potential  subversive  acts. 
DATES:  This  regulation  is  effective  at  6 
p.m.  on  July  1.  2003  imtil  11:59  p.m.  on 
December  15,  2003.  Comments  and 
related  material  must  reach  the  Coast 
Guard  on  or  before  September  8.  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
the  docket  [COTP  San  Juan-03-113j  and 
are  available  for  inspeciton  or  copying 


at  Marine  Safety  Office  San  Juan, 
RODVAL  Bldg,  San  Martin  St.  #90  Ste 
400.  Guaynabo.  PR  00968.  between  7 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACt: 
LCDR  Michael  Roldan,  Marine  Safety 
Office  San  Juan,  Puerto  Rico  at  (787) 
706-2440. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  to  advise  mariners  of 
the  restriction. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Similar  regulations  were  established 
on  December  19,  2001  and  published  in 
the  Federal  Register  (67  FR  2332, 
January  17,  2002),  and  on  August  30, 
2002  and  published  in  the  Federal 
Register  (67  FR  57952,  September  13, 
2002)  and  on  March  18,  2003  and 
published  in  the  Federal  Register  (67 
FR  22296.  April  28,  2003).  However, 
these  regualtions  expired  on  Jime  15, 

2002,  December  15,  2002,  and  June  15, 

2003,  respectively.  We  did  not  receive 
any  comments  on  these  three 
regulations.  The  Captain  of  the  Port  San 
Juan  has  determined  that  the  need  to 
continue  to  have  this  regulation  in  place 
exists.  The  Coast  Guard  intends  to 
publish  a  separate  notice  of  proposed 
rulemaking  to  propose  a  final  rule  for  a 
permanent  security  zone. 

Request  for  Comments 

Although  the  Coast  Guard  has  good 
cause  to  implement  this  regulation 
without  a  notice  of  proposed 
rulemaking,  we  want  to  afford  the 
public  the  opportunity  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material 
regarding  the  size  and  boundaries  of 
these  seciuity  zones  in  order  to 
minimize  imnecessary  burdens.  If  you 
do  so,  please  include  youi  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  San  Juan  03- 
113]  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  gives  the  reason  for  each 


comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
conunents  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  final  rule  in  view  of 
them. 

Background  and  Purpose 

Based  on  the  September  1 1 ,  2001 . 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  laimched  by  vessels  or 
persons  in  close  proximity  to  the 
HOVENSA  refinery  on  St.  Croix.  USVI 
against  tank  vessels  and  the  waterfront 
facility.  Given  the  highly  volatile  nature 
of  the  substances  stores  in  the 
HOVENSA  facility,  this  seciuity  zone  is 
necessary  to  decrease  the  risk  that 
subversive  activity  could  be  launched 
against  die  HOVENSA  faciUty.  The 
Captain  of  the  Port  San  Juan  is  reducing 
this  risk  by  prohibiting  all  vessels 
without  a  scheduled  arrival  from 
coming  within  3  miles  of  the  HOVENSA 
facility  unless  specifically  permitted  by 
the  Captain  of  the  Port  San  Juan,  his 
designated  representative,  or  the 
HOVENSA  Facility  Port  Captain.  The 
Captain  of  the  Port  San  Juan  can  be 
reached  on  VHF  Marine  Band  Radio, 
Channel  16  (156.8  Mhz)  or  by  calling 
(787)  289^2040,  24  hours  a  day,  7  days 
a  week.  The  HOVENSA  Facility  Port 
Captain  can  be  reached  on  VHF  Marine 
Band  Radio  channel  11  (156.6  Mhz)  or 
by  calling  (340)  692-3488.  24  hours  a 
day,  7  days  a  week.  The  temporary 
security  zone  aroimd  the  HOVENSA 
facility  is  outlined  by  the  following 
coordinates:  64°45'09''  W.  17°41'32''  N, 
64°43'36''  W,  17°38'30''  N,  64°43'36''  W. 
17°38'30''  N  and  B4''43'06''  W.  17°38'42'' 
N. 

Regulatory  Evaluation 

This  nde  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
the  Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  this 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS)  because  this  zone  covers  an  area 
that  is  not  typically  used  by  commercial 
vessel  traffic,  including  fishermen,  and 
vessels  may  be  allowed  to  enter  the  zone 
on  a  case  by  case  basis  with  the 
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permission  of  the  Captain  of  the  Port 
San  Juan  or  the  HOVENSA  Port  Captain 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

This  rule  may 'affect  the  following 
entities,  some  of  which  may  be  small 
entities:  owners  of  small  charter  fishing 
or  diving  operations  that  operate  near 
the  HOVENSA  facility.  The  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
zone  covers  an  area  that  is  not  typically 
used  by  commercial  fishermen  and 
vessels  may  be  allowed  to  enter  the  zone 
on  a  case  by  case  basis  with  the 
permission  of  the  Captain  of  the  Port 
San  Juan  or  the  HOVENSA  Port  Captain. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 


would  either  preempt  State  law  or 

impose  a  substantial  direct  cost  of 

compliance  on  them.  We  have  analyzed 

this  rule  under  that  Order  and  have 

determined  that  it  does  not  have    *■ 

implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M14475.1D  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportidnately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes. 


or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  section  165.T07- 
113  is  added  to  read  as  follows: 

§  165.T07-1 13    Security  Zone;  HOVENSA 
Refinery,  St.  Croix,  U.S.  Virgin  Islands. 

(a)  Regulated  area.  All  waters  three 
miles  seaward  of  the  HOVENSA  facility 
waterfront  outiined  by  the  following 
coordinates:  64°45'09'' W,  17°41'32''N 
64''43'36''  W,  17°38'30''  N,  64°43'36''  W, 
17°38'30''  N  and  64°43'06''  W,  17°38'42'' 
N. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  with  the  exception  of 
vessels  with  scheduled  arrivals  to  the 
HOVENSA  Facility,  no  vessel  may  enter 
the  regulated  area  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  or  the  HOVENSA 
Facility  Port  Captain.  The  Captain  of  die 
Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio.  Channel  16  (156.9 
Mhz). 
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(2)  The  Captain  of  the  Port  San  Juan 
can  be  reached  on  VHF  Marine  Band 
Radio,  Channel  16  (156.8  Mhz)  or  by 
calling  (787)  289-2040,  24  hours  a  day, 
7  days  a  week.  The  HOVENSA  Facility 
Port  Captain  can  be  reached  on  VHF 
Marine  Band  Radio  channel  11  (156.6 
Mhz)  or  by  calling  (340)  692-3488,  24 
hours  a  day,  7  days  a  week. 

(c)  Effective  period.  This  section  is 
effective  from  6  p.m.  on  July  1,  2003 
until  11:59  p.m.  on  December  15,  2003. 

Dated:  June  30.  2003. 
William  J.  Uberti, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  San  Juan. 

[FR  Doc.  03-17462  Filed  7-9-03;  8:45  am] 
BtLUNQ  CODE  4910-1S-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KY  13»-200307(d);  FRL-7526-3] 

Approval  and  Promulgation  of 
Implementation  Plans  for  Kentucky: 
Soiurce-Speclfic  Revision  for  Lawson 
Mardon  Packaging;  Final  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  finalizing 
approval  of  a  source-specific  revision  to 
the  State  Implementation  Plan  (SIP)  of 
the  Commonwealth  of  Kentucky.  This 
revision  allows  Lawson  Mardon 
Packaging,  USA,  Inc.  to  have  an 
alternative  compliance  averaging  period 
of  30  days  instead  of  the  24-hour 
averaging  period  previously  specified  in 
the  approved  SIP.  This  final  rule 
addresses  comments  submitted  in 
response  to  EPA's  direct  final 
rulemaking  previously  published  for 
this  action. 

EFFECTIVE  DATE:  This  rule  will  be    ' 
effective  August  11,  2003. 
ADDRESSES:  Copies  of  the 
Commonwealth's  submittal  are  available 
at  the  following  addresses  for  inspection 
during  normal  business  hoius: 

Environmental  Protection  Agency, 
Region  4,  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  (Michele  Notarianni, 
404/562-9031, 
notarianm.michele@epa.gov) 

Commonwealth  of  Kentucky,  Division 
for  Air  Quality,  803  Schenkel  Lane, 
Frankfort,  Kentucky  40601-1403. 
(502/573-3382) 

FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Notarianni  at  address  listed 


above  or  404/562-9031  (phone)  or 
notarianni.michele®epa.gov  (e-mail). 

SUPPLEMENTARY  INFORMATION: 

I.  Today's  Action 

n.  Background 

III.  Comment  and  Response   . 

rv.  Final  Action 

V.  Statutory  and  Executive  Order  Reviews 

I.  Today's  Action 

In  this  final  rulemaking,  EPA  is 
responding  to  comments  received  in 
response  to  a  direct  final  rule  and 
simultaneous  proposed  rule  to  approve 
a  source-specific  revision  to  the 
Kentucky  SIP  allowing  Lawson  Mardon 
Packaging,  USA,  Inc.  (LMP)  located  in 
Shelby  Coimty,  Kentucky,  to  have  an 
alternative  compliance  averaging  period 
for  emissions  of  volatile  organic 
compounds  (VOCs).  The  proposal 
would  allow  an  averaging  period  of  30 
days  instead  of  the  24-hour  averaging 
period  previously  specified  in  the 
approved  SIP. 

n.  Background 

On  December  18,  2002.  EPA 
simultaneously  published  a  proposed 
rule  (67  FR  77463)  and  a  direct  final 
rule  (67  FR  77430)  to  approve  a  soiut:e- 
specific  revision  to  the  Kentucky  SIP 
which  allows  LMP  to  have  an 
alternative  compliance  averaging  period 
of  30  days  for  VOC  emissions  instead  of 
the  24-hour  averaging  period  specified 
by  SIP-approved  Kentucky  air  quality 
regulations  59:210  and  59:212.  EPA 
received  adverse  comment  during  the 
30-day  comment  period  and  therefore 
withdrew  the  direct  final  rule  on 
February  10,  2003  (see  68  FR  6629). 
This  final  rule  addresses  the  comment 
on  the  proposed  rule. 

in.  Comment  and  Response 

EPA  received  one  adverse  comment 
submitted  by  the  Coalition  for  Health 
Concern  in  Benton,  Kentucky.  A 
summary  of  the  adverse  comment  and 
EPA's  response  is  provided  below. 

Comment:  The  Coalition  for  Health 
Concern  opposes  the  change  in  the  VOC 
compliance  averaging  period  for  LMP 
due  to  concern  over  the  health  effects  of 
dioxins  and  furaus.  The  Coalition 
stated,  "No  amount  of  additional 
exposiue  is  safe  to  humans  or  animals." 

Response:  The  Clean  Air  Act  (CAA) 
establishes  several,  separate  programs  to 
address  different  types  of  air  pollution. 
The  SIP  program  addresses  emissions 
that  impact  an  area's  ability  to  attain  or 
maintain  national  ambient  air  quality 
standards  (NAAQS),  such  as  the  ozone 
standard.  Under  the  CAA,  EPA 
promulgates  the  NAAQS  and  states  are 
then  provided  the  discretion  to  develop 
plans  to  attain  and  maintain  the 


NAAQS.  If  a  state  plan  meets  these 
criteria  of  the  Act,  EPA  must  approve 
the  plan  and  cannot  mandate  the 
choices  that  the  state  makes  to  meet 
these  goals.  Separate  provisions  include 
other  programs,  such  as  the  program  to 
address  the  emission  of  hazardous  air 
pollutants. 

This  final  action  approves  a  revision 
to  the  compliance  averaging  period  for 
emissions  of  VOCs,  which  are  regulated 
under  the  SIP  for  the  purpose  of 
attaining  and  maintaining  the  1-hour 
ozone  NAAQS.  EPA  has  reviewed  this 
SIP  revision  and  determined  that  it  will 
not  interfere  with  the  area's  ability  to 
attain  and  maintain  the  NAAQS.  (See 
direct  final  rule:  67  FR  77430,  December 
18,  2002.) 

Dioxins  and  furans  are  hazardous  air 
pollutants  (HAPs).  HAPS  are  regulated 
under  section  112  of  the  CAA  and 
regulations  that  EPA  has  promulgated 
pxusuant  to  section  112  of  the  Act. 
These  regulations  (and  LMP's 
compliance  with  the  regulations)  are  not 
relevant  for  purposes  of  this  rulemaking, 
which  only  concerns  compliance  with 
the  NAAQS.  EPA  has  established  a 
control  regulation — Maximum 
Achievable  Control  Technology  (MACT) 
standard — for  the  printing  and 
publishing  industry  that  apphes  to  any 
facility  that  is  a  major  soiuce  of  HAPs. 
40  CFR  part  63.  subpart  KK.  LMP  is 
subject  to  the  MACT  for  the  printing 
and  publishing  industry  because  it  is  a 
major  soiuce  of  HAPs.  LMP's  title  V 
permit  reflects  the  applicable 
requirements  that  apply  pursuant  to 
subpart  KK. 

IV.  Final  Action 

The  EPA  is  finalizing  approval  of  a 
soiuce-specific  revision  to  the  Kentucky 
SIP  which  allows  LMP  to  have  an 
alternative  compliance  averaging  period 
for  VOC  emissions  of  30  days  instead  of 
the  24-hour  averaging  period  specified 
in  the  approved  SIP.  EPA  is  approving 
the  aforementioned  changes  to  the  SIP 
because  they  are  consistent  with  Agency 
policy  and  guidance. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regiilatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  ard  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 


41084 


Federal  Register/Vol.  68.  No.  132/Thursday.  July  10.  2003/Rules  and  Regulations 


requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  gloes  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  |rom 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 


because  it  is  not  economically 
significant. 

hi  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rale  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procediu^,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  this  action  under  section  801 
because  this  is  a  rule  of  particular 
applicability. 


Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
"appropriate  circuit  by  September  8. 
2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Envirorunental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  June  26,  2003. 
A.  Stanley  Meiburg, 
Acting  Regional  Administrator.  Region  4. 

■  Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1 .  The  authority  citation  for  part  52    . 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401  et  seq. 

Subpart  S— Kentucky 

■  2.  Section  52.920(d)  is  amended  by 
adding  a  new  entry  at  the  end  of  the  table 
to  read  as  follows: 

§  52.920    Identification  of  plan. 


(d) 


EPA-Approved  Kentucky  Source-Specific  Requirements 


Name  of  source 


Permit  number 


State  effective 
date 


EPA  approval 
date 


Federal  Reg- 
ister notice 


l-awson  Mardof)  Packaging,  USA,  Inc n/a 


8/11/03 


7/10/03 


[Insert  FR  page 
citation] 
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BOJJNa  CODE  6560-60-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Doclcet  No.  020430101-2101-01;  i.D. 
062503A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Saimon  Fisheries;  inseason  Action 
#1— Adjustment  of  the  Commerciai 
Fishery  From  the  U.S.-Canada  Border 
to  Cape  Falcon,  OR 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Adjustment;  request  for 
comments. 

summary:  NMFS  announces  that  the 
commercial  fishery  in  the  area  from  the 
U.S.-Canada  Border  to  Cape  Falcon,  OR 
was  modified  to  close  at  midnight  on 
Friday,  June  6,  2003.  On  June  5,  2003, 
the  Northwest  Regional  Administrator, 
NMFS  (Regional  Administrator), 
determined  that  available  catch  and 
effort  data  indicated  that  the  quota  of 
40,000  Chinook  salmon  would  be 
reached  by  June  6,  2003.  This  action 
was  necessary  to  conform  to  the  2003 
management  goals. 

DATES:  Closiu«  in  the  area  from  the  U.S.- 
Canada Border  to  Cape  Falcon,  OR 
effective  2359  hours  local  time,  June  6, 
2003,  until  the  effective  date  of  the  2004 
management  measures  which  will  be 
published  in  the  Federal  Register. 
Comments  will  be  accepted  through  July 
25,  2003. 

ADDRESSES:  Comments  on  this  action 
must  be  mailed  to  D.  Robert  Lohn, 
Regional  Administrator,  Northwest 
Region,  NMFS,  NOAA,  7600  Sand  Point 
Way  N.E.,  Bldg.  1,  Seattle,  WA  98115- 
0070;  or  faxed  to  206-526-6376;  or  Rod 
Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132;  or  faxed  to  562-980-4018. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  dociunent  is 
available  for  public  review  diuing 
business  hours  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region.  NMFS. 


FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  Wright.  20&-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  modified  the 
season  for  the  commercial  fishery  in  the 
area  ft-om  the  U.S.-Canada  Border  to 
Cape  Falcon,  OR  to  close  at  midnight  on 
Friday,  June  6,  2003.  On  June  5,  2003, 
the  Regional  Administrator  determined 
that  available  catch  and  effort  data 
indicated  that  the  quota  of  40,000 
chinook  salmon  would  be  reached  by 
Jime  6,  2003.  Automatic  season  closures 
based  on  quotas  are  authorized  by 
regulations  at  50  CFR  660.409(a)(1). 

In  the  2003  annual  management 
measiues  for  ocean  salmon  fisheries  (68 
FR  23913,  May  6,  2003),  NMFS 
announced  the  commercial  fishery  for 
all  salmon  except  coho  in  the  area  from 
the  U.S.-Canada  Border  to  Cape  Falcon. 
OR  would  open  May  1  through  the 
earlier  of  Jime  30  or  a  40,000  chinook 
quota. 

On  Jime  5.  2003.  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  (Council). 
Washington  Department  of  Fish  and 
Wildlife,  and  Oregon  Department  of 
Fish  and  Wildlife  by  conference  call. 
Information  related  to  catch  to  date,  the 
chinook  catch  rate,  and  effort  data 
indicated  that  it  was  likely  that  the 
chinook  quota  would  be  reached  by 
Friday,  Jvme  6,  2003.  As  a  result,  the 
States  recommended,  and  the  Regional 
Administrator  concurred,  that  the  area 
from  the  U.S.-Canada  Border  to  Cape 
Falcon.  OR  close  effective  at  midnight 
on  Friday.  June  6.  2003.  All  other 
restrictions  that  apply  to  this  fishery 
remained  in  effect  as  announced  in  the 
2003  annual  management  measures. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  action  reconunended 
by  the  States.  The  States  manage  the 
fisheries  in  State  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  of  50  CFR  660.411, 
actual  notice  to  fishers  of  the  above 
described  action  was  given  prior  to  the 
effective  date  by  telephone  hotline 
niunber  206-526-6667  and  800-662- 
9825,  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz. 

This  action  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries^  NOAA  (AA),  finds  that  good 


cause  exists  for  this  notification  to  be 
issued  without  eiffording  prior  notice 
and  opportunity  for  public  comment 
under  5  U.S.C.  553(b)(B)  because  such 
notification  would  be  impracticable.  As 
previously  noted,  actual  notice  of  this 
action  was  provided  to  fishers  through 
telephone  hotline  and  radio  notification. 
This  action  complies  with  the 
requirements  of  the  annual  management 
measiu«s  for  ocean  salmon  fisheries  (68 
FR  23913,  May  6,  2003),  the  West  Coast 
Salmon  Plan,  and  regulations 
implementing  the  West  Coast  Salmon 
Plan  50  CFR  660.409  and  660.411.  Prior 
notice  and  opportimity  for  public 
comment  was  impracticable  because 
NMFS  and  the  state  agencies  have 
insufficient  time  to  provide  for  prior 
notice  and  the  opportimity  for  public 
comment  between  the  time  the  fishery 
catch  and  effort  data  are  collected  to 
determine  the  extent  of  the  fisheries, 
and  the  time  the  fishery  closure  must  be 
implemented  to  avoid  exceeding  the 
quota.  Failure  to  close  the  fishery  upon 
attainment  of  the  quota  would  allow  the 
quota  to  be  exceeded,  resulting  in  fewer 
spawning  fish  and  possibly  reduced 
yield  of  the  stocks  in  the  future.  For  the 
same  reasons,  the  AA  also  finds  good 
cause  to  waive  the  30-day  delay  in 
effectiveness  required  under  U.S.C. 
553(d)(3). 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  2,  2003. 
Bruce  C.  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-17239  Filed  7-9-03;  8:45  am] 
BIUJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docl(0t  No.  021122286-3036-02;  I.D. 
070203C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Pacific  Ocean  Perch 
in  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries' 
Service  (NMFS).  NationalOceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Closure.  ^ 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
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Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  2003  total 
allowable  catch  (TAG)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  8.  2003,  through  2400 
hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-2778. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2003  TAG  of  Pacific  ocean  perch 
for  the  Central  Regulatory  Area  was 
established  as  8,510  metric  tons  (mt)  by 
the  final  2003  harvest  specifications  for 
groundfish  in  the  GOA  (68  FR  9924, 
March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAG  for 
Pacific  ocean  perch  in  the  Central 
Regulatory  Area  will  be  reached. 
Therefore,  the  Regional  Adminiistrator  is 
establishing  a  directed  fishing 
allowance  of  8,010  mt,  and  is  setting 
aside  the  remaining  500  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  Central  RegiUatory  Area  of  the 
GOA. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
piu^suant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAG  for  Pacific  ocean  perch  in  the 


Central  Regulatory  Area  of  the  GOA, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resoiu-ce. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  imder  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  bom  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  2,  2003. 
Bruce  C.  Morehead,  ^ 

Acting  Director,  Office  ofSustainabh 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17517  Filed  7-7-03;  3:05  pm] 
BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
070203D] 

Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alasiu;  Pacific  Ocean  Perch 
in  the  West  Yaicutat  District  of  the  Gulf 
of  Alaslu 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
West  Yakutat  District  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  2003  total 
allowable  catch  (TAG)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1'200  hrs,  Alaska  local 
time  (A.l.t.),  July  8,  2003,  through  2400 
hrs,  A.l.t.,  December  31.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone  - 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 


fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2003  TAG  of  Pacific  ocean  perch 
for  the  West  Yakutat  District  was 
established  as  810  metric  tons  (mt)  by 
the  final  2003  harvest  specifications  for 
groundfish  in  the  GOA  (68  FR  9924, 
March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
detem^ned  that  the  2003  TAG  for 
Pacific  ocean  perch  in  the  West  Yakutat 
District  will  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  750  mt, 
and  is  setting  aside  the  remaining  60  mt 
as  bycatch  to  support  other  anticipated 
groundfish  fisheries,  hi  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 
in  the  West  Yakutat  District  of  the  GOA. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such,  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAG  for  Pacific  ocean  perch  in  the 
Western  Yakutat  District  of  the  GOA, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resovu-ce. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  2,  2003. 
Bruce  M.  Morehead 

AcUng  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17516  Filed  7-7-03;  3:05  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG>1 21 122-03] 
RIN1S45-BC11  . 

Notarized  Statements  of  Purchase 
Under  Section  1042 

,  AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  amendments  to  the  temporary 
regulations  relating  to  notarized 
statements  of  purchase  under  section 
1042  of  the  Internal  Revenue  Code  of 
1986.  The  proposed  regulations  would 
affect  taxpayenrs  making  an  election  to 
defer  the  recognition  of  gain  under 
section  1042  on  the  sale  of  stock  to  an 
employee  stock  ownership  plan.  The 
proposed  regulations  provide  guidance 
on  the  notarization  requirements  of  the 
temporary  regulations. 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  October  8,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-121122-03),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hoiu-s  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  (REG-121122-03), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  directly  to  the  IRS 
Internet  site  at  http://wwwjrs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  John  T. 
Ricotta  at  (202)  622-6060  (not  a  toll-free 
number);  concerning  submissions  or 
hearing  requests,  Sonya  Cruse,  (202) 
622-7180  (not  a  toll-free  nxunber). 

SUPPLEMENTARY  INFORMATION: 


Background 

This  document  contains  proposed 
amendments  to  the  requirement  of 
§  1.1042-lT,  A-3(b)  of  the  Temporary 
Income  Tax  regulations  that  a  statement 
of  purchase  for  qualified  replacement 
property  be  notarized  within  30  days  of 
the  date  of  purchase  of  the  property  (30- 
day  notarization  requirement). 

The  temporary  regulations  imder 
section  1042  were  published  in  TD  8073 
on  February  4,  1986  (EE-63-84)  (51  FR 
4312)  as  part  of  a  package  of  temporary 
regulations  addressing  effective  dates 
and  other  issues  under  the  Tax  Reform 
Act  of  1984.  The  text  of  the  temporary 
regulations  also  served  as  a  notice  of 
proposed  rulemaking  (EE-96-85)  (51  FR 
4391).  A  public  hearing  was  held  on 
June  26,  1986,  concerning  the  proposed 
regulations. 

Explanation  of  Provisions 

Overview 

Section  1042(a)  provides  that  a 
taxpayer  or  executor  may  elect  in 
certain  cases  not  to  recognize  long-term 
capital  gain  on  the  sale  of  qualified 
securities  to  an  employee  stock 
ownership  plan  (ESOP)  (as  defined  in 
section  4975(e)(7))  or  eligible  worker 
owned  cooperative  (as  defined  in 
section  1042(c)(2))  if  the  taxpayer 
purchases  qualified  replacement 
property  (as  defined  in  section 
1042(c)(4))  within  the  replacement 
period  of  section  1042(c)(3)  and  the 
requirements  of  section  1042(b)  and 
§  1.1042-lT  of  the  Temporary  Income 
Tax  Regulations  are  satisfied. 

Section  1042(c)(1)  provides  that  the 
term  qualified  securities  means 
employer  securities  (as  defined  in 
section  409(1))  which  are  issued  by  a 
domestic  C  corporation  that  has  no 
stock  outstanding  that  is  readily 
tradable  on  an  established  securities 
market  and  which  were  not  received  by 
the  taxpayer  in  a  distribution  from  a 
plan  described  in  section  401(a)  or  in  a 
transfer  pursuant  to  an  option  or  other 
right  to  acquire  stock  to  which  section 
83,  422,  or  423  applied. 

A  sale  of  qualified  securities  meets  the 
requirements  of  section  1042(b)  if:  (1) 
The  qualified  securities  are  sold  to  an 
ESOP  (as  defined  in  section  4975(e)(7)), 
or  an  eligible  worker  owned 
cooperative;  (2)  the  plan  or  cooperative 
owns  (after  application  of  section 
318(a)(4)),  immediately  after  the  sale,  at 
least  30  percent  of  (aj  each  class  of 


outstanding  stock  of  the  corporation 
(other  than  stock  described  in  section 
1504(a)(4))  which  issued  the  securities 
or  (b)  the  total  value  of  all  outstanding 
stock  of  the  corporation  (other  than 
stock  described  in  section  1504(aM4)); 
(3)  the  taxpayer  files  with  the  Secretary 
a  verified  written  statement  of  the 
employer  whose  employees  are  covered 
by  the  ESOP  or  an  authorized  officer  of 
the  cooperative  consenting  to  the 
application  of  sections  4978  and  4979A 
(which  provide  for  excise  taxes  on 
certain  dispositions  or  allocations  of 
securities  acquired  in  a  sale  to  which 
section  1042  applies)  with  respect  to 
such  employer  or  cooperative;  and  (4) 
the  taxpayer's  holding  period  with 
respect  to  the  qualified  securities  is  at 
least  three  years  (determined  as  of  the 
time  of  the  sale). 

The  taxpayer  must  purchase  qualified 
replacement  property  within  the 
replacement  period,  which  is  defined  in 
section  1042(c)(3)  as  the  period  which 
begins  three  months  before  the  date  on 
which  the  sale  of  qualified  securities 
occurs  and  ends  12  months  after  the 
date  of  such  sale. 

Section  1042(c)(4)(A)  defines 
qualified  replacement  property  as  any 
security  issued  by  a  domestic  operating 
corporation  which  did  not,  for  \he 
taxable  year  preceding  the  taxable  year 
in  which  such  security  was  purchased, 
have  passive  investment  income  (as 
defined  in  section  1362(d)(3)(C))  in 
excess  of  25  percent  of  the  gross  receipts 
of  such  corporation  for  such  preceding 
taxable  year,  and  is  not  the  corporation 
which  issued  the  qualified  securities 
which  such  security  is  replacing  or  a 
member  of  the  same  controlled  group  of 
corporations  (within  the  meaning  of 
section  1563(a)(1))  as  such  corporation. 

Section  1042(c)(4)(B)  defines  an 
operating  corporation  as  a  corporation 
more  than  50  percent  of  the  assets  of 
which,  at  the  time  the  security  was 
pimihased  or  before  the  close  of  the 
replacement  period,  were  used  in  the 
active  conduct  of  a  trade  or  business. 

Section  1.1042-lT  A-3(a)  of  the 
Temporary  Income  Tax  Regulations 
states  that  the  election  is  to  be  made  in 
a  statement  of  election  attached  to  the 
taxpayer's  income  tax  return  filed  on  or 
before  the  due  date  (including 
extensions  of  time)  for  the  taxable  year 
in  which  the  sale  occurs. 

Section  1.1042-lT  A-3(b)  states  that 
the  statement  of  election  must  provide 
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that  the  taxpayer  elects  to  treat  the  sale 
of  securities  as  a  sale  of  qualified 
securities  under  section  1042(a)  and 
must  contain  the  following  information: 
(1)  A  description  of  the  qualified 
seciuities  sold,  including  the  type  and 
number  of  shares;  (2)  The  date  of  the 
sale  of  the  qualified  seciu-ities;  (3)  The 
adjusted  basis  of  the  qualified  securities; 
(4)  The  amount  realized  upon  the  sale 
of  the  qualified  securities;  (5)  The 
identity  of  the  ESOP  or  eligible  worker- 
owned  cooperative  to  which  the 
qualified  securities  were  sold;  and  (6)  If 
the  sale  was  part  of  a  single  interrelated 
transaction  under  a  prearranged 
agreement  between  taxpayers  involving 
other  sales  of  qualified  securities,  the 
names  and  taxpayer  identification 
numbers  of  the  other  taxpayers  imder 
the  agreement  and  the  niunber  of  shares 
sold  by  the  other  taxpayers. 

Section  1.1042-lT,  A-3(b)  further 
provides  that,  if  the  taxpayer  has 
purchased  qualified  replacement 
property  at  the  time  of  the  election,  the 
taxpayer  must  attach  as  part  of  the 
statement  of  election  a  statement  of 
purchase  describing  the  qualified 
replacement  property,  the  date  of  the 
purchase,  and  the  cost  of  the  property, 
and  declaring  such  property  to  be 
qualified  replacement  property  with 
respect  to  the  sale  of  qualified 
seciuities. 

The  statement  of  purchase  must  be 
notarized  no  later  than  30  days  after  the 
purchase.  The  purpose  of  the  statement 
of  purchase  is  to  identify  qualified 
replacement  property  with  respect  to  a 
sale  of  qualified  securities.  The 
qualified  replacement  property  will 
have  its  cost  basis  reduced  imder 
section  1042(d)  to  reflect  the  gain  on  the 
sale  of  qualified  securities  that  is  being 
deferred  by  the  taxpayer.  Upon 
subsequent  disposition  of  the  qualified 
replacement  property  by  the  taxpayer, 
the  deferred  gain  will  be  recognized  by 
the  taxpayer  under  section  1042(e). 
Under  section  1042(f).  the  filing  of  the 
statement  of  purchase  of  qualified 
replacement  property  (or  a  statement  of 
the  taxpayer's  intention  not  to  purchase 
replacement  property)  will  begin  the 
statutory  period  for  assessment  of  any 
deficiency  with  respect  to  gain  arising 
from  the  sale  of  the  qualified  securities. 
The  purpose  of  the  30-day  notarization 
requirement  is  to  provide  a 
contemporaneous  identification  of 
replacement  property. 

However,  the  30-day  notarization 
requirement  leads  to  frequent  mistakes 
by  taxpayers  and  their  advisors. 
Taxpayers  are  often  unaware  of  this 
requirement  and  become  aware  of  it 
only  when  they  prepare  their  tax  retiuns 
for  the  year  of  sale  to  the  ESOP.  By  this 


time,  the  30-day  period  is  typically  past 
because  purchases  of  replacement 
property  may  have  been  made  up  to  one 
year  before.  A  number  of  private  letter 
rulings  have  been  issued  granting  relief 
to  taxpayers  in  these  situations  as  long 
as  the  statements  were  notarized  shortly 
after  the  taxpayer  became  aware  of  the 
:     requirement  and  it  was  represented  that 
the  property  listed  was  the  only 
replacement  property  purchased  for  this 
sede. 

A  number  of  commentators  on  the 
temporary  and  proposed  regulations 
criticized  this  requirement  as  without 
statutory  authority,  a  trap  for  the 
unwary,  and  inconsistent  with  the 
definition  of  the  quafified  replacement 
period  in  section  1042(c)(3). 

Proposed  Amendment  to  the 
Regulations 

In  order  to  facilitate  taxpayer 
compliance  with  the  temporary 
regulations  concerning  identification  of 
qualified  replacement  property  through 
notarization  of  the  statements  of 
purchase,  the  proposed  amendment  to 
the  temporary  regulations  would  modify 
§  1.1042-lT,  A-3(b)  to  provide  that  the 
notarization  requirements  for  the 
statement  of  purchase  are  satisfied  if  the 
taxpayer's  statement  of  piuchase  is 
notarized  not  later  than  the  time  the 
taxpayer  files  the  income  tax  return  for 
the  taxable  year  in  which  the  sale  of 
qualified  securities  occiured  in  any  case 
in  which  any  qualified  replacement 
property  was  purchased  by  such  time 
and  during  the  qualified  replacement 
period.  If  qualified  replacement 
property  was  purchased  after  such  filing 
date  and  during  the  qualified 
replacement  period,  the  statement  of 
purchase  must  be  notarized  not  later 
than  the  time  the  taxpayer's  income  tax 
return  is  filed  for  the  taxable  year 
following  the  year  for  which  the 
election  under  section  1042(a)  was 
made. 

Proposed  Effective  Date 

The  proposed  amendments  to  the 
temporary  regulations  would  apply  to 
taxable  years  of  sellers  ending  on  or 
after  the  date  of  publication  of  the 
Treasiuy  decision  adopting  these 
amendments  as  final  regidations  in  the 
Federal  Register.  However,  taxpayers 
may  rely  upon  these  proposed 
regulations  for  guidance  with  respect  to 
all  open  taxable  years  pending  the 
issuance  of  final  regidations.  If.  and  to 
the  extent,  futiue  guidance  is  more 
restrictive  than  the  guidance  in  these 
proposed  regulations,  the  future 
guidance  will  be  applied  without 
retroactive  effect. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  hitemal  Revenue 
Code,  these  proposed  regulations  will  be 
submitted  to  the  Chief  Counsel  for  ; 

Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regidations. 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  imderstand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  will  be 
scheduled  if  requested  in  vmting  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date.  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  T.  Ricotta  of  the 
Office  of  the  Division  Counsel/Associate 
Chief  Counsel  (Tax  Exempt  and 
Government  Entities).  However,  other 
personnel  from  the  IRS  and  Treasury 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 


Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  The 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  i.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •   *  * 

Par.  2.  hi  §  1.1042-lT,  A-3.  in  the 
undesignated  paragraph  following 
paragraph  (b)(6),  the  penultimate 
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sentence  is  removed  and  diree  sentences 
added  in  its  place  to  read  as  follows: 

§  1 .1 042-1 T    Questions  and  Answers 
relating  to  the  sales  of  stock  to  employee 
stock  ownership  plans  or^ertain 
cooperatives  (temporary).* 

*        *        *        *        * 

Q-3.  *   *   * 

A-3.  *   *   * 

(b)*  *  * 

(6)*  *   * 

*  *  *  Such  statement  of  purchase 
must  be  notarized  not  later  than  the 
time  the  taxpayer  files  the  income  tax 
return  for  the  taxable  year  in  which  the 
sale  of  qualified  seciuities  occurred  in 
aiiy  case  in  which  any  qucilified 
replacement  property  was  piu-chased  by 
such  time  and  diuing  the  qualified 
replacement  period.  If  qualified 
replacement  property  is  purchased  after 
such  filing  date  but  diuing  the  qualified 
replacement  period,  the  statement  of 
purchase  must  be  notarized  not  later 
than  the  time  the  taxpayer's  income  tax 
retiuB  is  filed  for  the  taxable  year 
following  the  year  for  which  the 
election  under  section  1042(a]  was 
made.  The  previous  two  sentences 
apply  to  taxable  years  of  sellers  ending 
on  or  after  [the  date  final  regulations  are 
published  in  the  Federal  Register]. 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

[FR  Doc.  03-17088  Filed  7-9-03;  8:45  am] 

BILUrMi  CODE  483(H>1-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-140808-02] 
RIN  1545-BB16 

Disclosure  of  Return  Information  by 
Certain  Officers  and  Employees  for 
Investigative  Purposes 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations. 

SUMMARY:  hi  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  relating  to  the  disclosure  of 
retimi  information  pursuant  to  section 
6103(k)(6)  of  the  hitemal  Revenue  Code. 
The  temporary  regulations  describe  the 
circumstances  under  which  officers  or 


employees  of  the  IRS,  the  IRS  Office  of 
Chief  Counsel,  and  the  Office  of 
Treasury  Inspector  General  for  Tax 
Administration  (TIGTA),  in  connection 
with  official  duties  relating  to  any 
examination,  administrative  appeal, 
collection  activity,  administrative,  civil 
or  criminal  investigation,  enforcement 
activity,  ruling,  negotiated  agreement, 
prefiling  activity,  or  other  proceeding  or 
offense  under  the  internal  revenue  laws 
or  related  statutes,  or  in  preparation  for 
any  proceeding  described  in  section 
6103(h)(2)  (or  investigation  which  may 
result  in  such  a  proceeding),  may 
disclose  return  iuformation  to  the  sxtent 
necessary  to  obtain  information  relating 
to  such  official  duties  or  to  accomplish 
properly  any  activity  cormected  with 
such  official  duties.  The  temporary 
regulations  amend  the  existing 
regulations  to  clarify  and  elaborate  on 
the  facts  and  circiunstances  in  which 
disclosure  pursuant  to  section 
6103(k)(6)  is  authorized.  The  temporary 
regulations  clarify  that  IRS  and  TIGTA 
officers  and  employees  make  the 
determination,  based  on  the  facts  and 
circumstances,  at  the  time  of  the 
disclosure,  whether  a  disclosure  is 
necessary  to  obtain  the  information 
sought,  and  that  section  6103(k)(6)  does 
not  affect  the  authority  or  decision  of 
IRS  and  TIGTA  officers  and  employees 
to  initiate,  or  to  conduct,  an 
investigation,  or  to  determine  the  natiue 
of  the  investigation.  The  temporary 
regulations  clarify  that  the  retiun 
information  of  any  taxpayer,  not  only 
the  taxpayer  imder  investigation,  may 
be  disclosed  when  necessary  to  obtain 
the  particular  information  sought.  The 
temporary  regulations  clarify  that 
section  6103(k)(6)  permits  IRS  and 
TIGTA  officers  and  employees  to 
identify  themselves,  their  organizational 
affiliation  with  the  IRS  (e.g..  Criminal 
hivestigation  (CI))  or  TIGTA  [e.g..  Office 
of  Investigations  (01)),  and  the  nature  of 
their  investigation  when  making  oral, 
written,  or  electronic  contacts  with  third 
party  witnesses. 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  October  8,  2003. 
ADDRESSES:  Send  submissions  to 
CC:PA:RU  (REG-140808-02).  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  aUd  4  p.m. 
to  CC:PA:RU  (REG-140808-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  conunents 
electronically  via  the  Internet  directly  to 


the  IRS  Internet  site:  http://www.irs.gov/ 
regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helene  R.  Newsome,  202-622-4570  (not 
a  toll-ft^e  niunber). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  6103(a),  returns  and 
return  information  are  confidential 
unless  the  Internal  Revenue  Code  (Code) 
authorizes  disclosiu^.  Section 
6103(k)(6)  authorizes  an  internal 
revenue  officer  or  employee  and  an 
officer  or  employee  of  TIGTA,  in 
connection  with  official  duties  relating 
to  any  audit,  collection  activity,  civil  or 
criminal  tax  investigation,  or  offense 
under  the  internal  revenue  laws  or 
related  statutes,  to  disclose  return 
information  to  a  person  other  than  the 
taxpayer  to  whom  such  return 
information  relates  (or  his  or  her 
representative)  to  the  extent  that  such 
disclosure  is  necessary  to  obtain 
information  not  otherwise  reasonably 
available  with  respect  to  the  correct 
determination  of  tax,  liability  for  tax,  or 
the  amoimt  to  be  collected,  or  with 
respect  to  the  enforcement  of  any  other 
provision  of  the  Code  or  related  statutes. 
Disclosure  is  subject  to  situations  and 
conditions  prescribed  by  regulation. 

The  proposed  regulations  amend  the 
existing  r^ulations  to  reflect  a  recent 
legislative  amendment  to  section 
6103(k)(6).  The  Consolidated 
Appropriations  Act,  2001,  Public  Law 
106-554  (114  Stat.  2763),  was  signed 
into  law  on  December  21,  2000.  Section 
1  of  that  Act  enacted  into  law  H.R.  5662, 
the  Community  Renewal  Tax  Relief  Act 
of  2000.  Section  313(c)  of  the 
Commimity  Renewal  Tax  Relief  Act  of 
2000  amended  section  6103(k)(6)  to 
clarify  that  officers  or  employees  of 
TIGTA  are  among  those  persons 
authorized  to  make  disclosures  under 
section  6103{k)(6). 

The  proposed  regulations  also  clarify 
the  standard  used  in  determining 
whether  disclosiues  are  authorized 
under  section  6103(k)(6).  Recent 
litigation  indicates  that  there  is  some 
confusion  as  to  the  authority  of  IRS  (and 
now  TIGTA)  officers  and  employees  to 
make  disclosures  in  certain  situations 
under  section  6103(k)(6).  The  proposed 
regulations  seek  to  address  these  issues. 
In  particular,  the  proposed  regulations 
address  the  issues  surroimding  the 
disclosures  that  occur  when  IRS  or 
TIGTA  officers  and  employees 
introduce  themselves  to  third  party 
witnesses  or  conmiunicate  in  writkig 
using,  e.g.,  official  letterhead  that 
reveals  affiUation  with  IRS  or  TIGTA. 
The  proposed  regulations  also  clarify 
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that  section  6103(k)(6)  does  not  limit 
IRS  or  TIGTA  officers  and  employees 
with  respect  to  the  initiation  or  conduct 
of  an  investigation.  Finally,  the 
proposed  regulations  clarify  that  section 
6103  does  not  require  IRS  and  TIGTA 
officers  or  employees  to  contact  a 
taxpayer  for  information  before 
contacting  third  party  lyitnesses. 

The  text  of  the  temporary  regulations 
also  serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  contains  a  full 
explanation  of  the  reasons  underlying 
the  issuance  of  the  proposed 
regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  5  U.S.C. 
553(b),  the  Administrative  Procedure 
Act  does  not  apply  to  these  regulations, 
and  because  the  regulation  does  not 
impose  a  collection  of  information  on 
small  entities,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Pursuant  to  section  7805(f),  this  notice 
of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
electronic  and  written  comments  (a 
signed  original  and  eight  (8)  copies)  that 
are  submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
comments  on  the  clarity  of  the  proposed 
rules  and  how  they  can  be  made  easier 
to  imderstand.  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  a 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  hearing  will  be  published 
in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Helene  R.  Newsome, 
Office  of  the  Associate  Chief  Counsel 
(Procedure  and  Administration), 
Disclosure  and  Privacy  Law  Division. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
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Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
proposed  to  be  amended  as  follows: 

Paragraph  1.  The  authority  citation 
for  part  301  is  amended  by  adding  an 
entry  in  iiimierical  order  to  read  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   • 

Section  301.6103(k){6)-l  also  issued 
under  26  U.S.C.  6103{k)(6);  *    *    * 

Par.  2.  Section  301.6103(k)(6)-l  is 
removed. 

Par.  3.  Section  301.6103(k)(6)-lT  is 
added  to  read  as  follows: 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.6103(k)(6)- 
IT  published  elsewhere  in  this  issue  of 
the  Federal  Register]. 

Robert  E.  Wenzel. 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  03-17385  Filed  7-9-03;  8:45  am] 
BILUNG  CODE  483(M>1-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-1 03809-03] 
RIN  1545-BA56 

Disclosure  of  Return  Information  to  the 
Department  of  Agriculture;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations. 

SUMMARY:  This  dociunent  contains  a 
correction  to  a  notice  of  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations  that  were 
published  in  the  Federal  Register  on 
Friday,  June  6,  2003  C68  FR  33887), 
regarding  incorporating  and  clarifying 
the  phrase  "returns  information 
reflected  on  returns"  in  conformance 
with  the  terms  of  section  6103(j)(5)  of 
the  Internal  Revenue  Code. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  hTvin  at  (202)  622-4570  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking  by 
cross-reference  to  temporary  regulations 
that  is  the  subject  of  this  correction  is 
under  section  6103(j)(5)  of  the  Internal 
Revenue  Code. 


Need  for  Correction 

As  published,  the  notice  of  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations  contains  an  error 
that  may  prove  tp  be  misleading  and  are 
in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations 
(REG-1 03809-03),  that  was  the  subject 
of  FR  Doc.  03-14206,  is  corrected  as 
follows: 

1.  On  page  33887,  column  1,  in  the 
preamble  under  the  paragraph  heading 
DATES,  third  line,  the  language  "be 
received  by  August  1,  2003"  is  corrected 
to  read  "be  received  by  September  8, 
2003.". 

Cynthia  E.  Grisgsby, 

Chief.  Regulations  Unit,  Associate  Chief 
Counsel  (Procedure  and  Administration!. 
[FR  Doc.  03-17524  Filed  7-9-03;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC83 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf- 
Procedures  for  Dealing  With  Sustained 
Casing  Pressure 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Delay  of  final  rulemaking. 


SUMMARY:  The  Minerals  Management 
Service  (MMS)  published  a  Notice  of 
Proposed  Rulemaking  (NPR)  in  the 
Federal  Register  titled  "Procediues  for 
Dealing  With  Sustained  Casing 
Pressure"  on  November  9,  2001.  Based 
on  comments  received,  the  MMS  is 
delaying  development  of  a  final  rule 
until  after  publication  of  a 
"Recommended  Practice"  jdocument 
now  being  developed  by  the  American 
Petroleum  Institute  (API).  The 
document  will  provide  procedures  for 
dealing  safely  with  sustained  casing 
pressure  in  wells.  MMS  believes  that 
incorporation  of  this  "Recommended 
Practice"  document  into  MMS 
regulations  will  help  ensiu-e 
environmentally  and  operationally  safe 
operations  on  the  Outer  Continental 
Shelf  (OCS). 

FOR  FURTHER  INFORMATION  CONTACT:  For 
regulatory  information  concerning  this 
announcement:  Larry  Ake,  Engineering 
and  Operations  Division,  at  (703)  787- 


1600.  For  technical  information 
concerning  the  current  MMS  sustained 
casing  pressure  program:  Gulf  of  Mexico 
OCS  Region:  Jim  Grant,  Technical 
Assessment  and  Operations  Support 
Section,  at  (504)  736-2843.  Pacific  OCS 
Region:  Nabil  Masri,  Chief,  Office  of 
FaciUties,  Safety  and  Enforcement,  at 
(805)  389-7581. 

SUPPLEMENTARY  INFORMATION:  Sustained 
casing  pressure  (SCP)  is  pressure 
between  the  casing  and  the  well's 
tubing,  or  between  strings  of  casing,  that 
rebuilds  after  being  bled  down.  If  left 
uncontrolled,  this  SCP  can  represent  an 
ongoing  safety  hazard  and  can  cause 
harm  or  damage  to  hiunan  life,  the 
marine  and  coastal  enviromnent,  and 
property. 

The  MMS  received  18  letters 
commenting  on  the  NPR.  Among  these 
lettCTs  were  comments  from  industry 
organizations  that  proposed  a  different 
method  of  regulating  sustained  casing 
pressure  on  tibe  OCS. 

In  their  comments,  the  offshore  oil 
and  gas  industry,  through  the  Offshore 
Operator's  Committee  and  the  API, 
proposed  working  with  MMS  on  the 
development  of  a  "Recommended 
Practice"  (RP)  dociunent  for  dealing 
vdth  sustained  casing  pressure.  During 
the  development  of  this  docimient, 
MMS  and  industry  would  jointly 
contract  and  administer  a  risk 
assessment  of  SCP.  This  risk  assessment 
would  help  determine  when  SCP 
represents  a  significant  risk  and  help 
ensure  that  regulatory  requirements  are 
applied  when  necessary.  This  is  a  goal 
that  will  help  both  industry  and  the 
MMS  while  ensuring  protection  of  life, 
property,  and  the  environment. 

These  industry  comments  made  a 
persuasive  argvunent  that  an 
independent  risk  assessment,  coupled 
with  the  development  of  the  industry 
RP,  would  achieve  the  goals  of  safe  and 
environmentally  sound  operations, 
while  not  being  imduly  burdensome  on 
industry  or  government  regulators. 
Consequently,  MMS  has  decided  to 
delay  the  development  of  a  final  rule 
and  wait  imtil  the  RP  is  developed  and 
adopted  by  industry.  MMS  may  then 
incorporate  all,  or  portions  of  the  RP, 
into  the  regulations. 

A  revised  notice  of  proposed 
rulemaking  will  be  published  when  the 
RP  is  available  for  public  review.  MMS 
will  re-open  the  comment  period  at  that 
time  prior  to  development  of  a  final  rule 
that  incorporates  the  RP  into  MMS 
regulations. 

The  RP  is  scheduled  to  be  published 
in  late  2004.  Until  the  RP  is 
incorporated  into  regulations,  MMS  will 
maintain  its  current  SCP  program. 
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List  of  Subjects  in  30  CFR  250 

Continental  shelf,  Enviroimiental 
impact  statements.  Environmental 
protection,  Government  contracts. 
Investigations,  Mineral  royalties.  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands-mineral  resoim:es,  Public  lands- 
rights-of-way,  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production,  Sulphiu' 
exploration.  Surety  bonds. 

Authority:  43  U.S.C.  1331  etseq. 
Dated:  July  2,  2003. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[PR  Doc.  03-17422  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach  03-002] 

RIN  1625-AAOO 

Safety  Zone;  Offshore  Marine  Terminal, 
El  Segundo,  CA 

agency:  Coast  Guard,  DHS. 

action:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  surrounding  the 
El  Segundo  offshore  marine  terminal 
near  Los  Angeles,  California.  This  action 
is  necessary  to  ensure  public  safety  and 
reduce  the  likelihood  of  a  collision  or 
explosion  involving  a  tank  vessel 
moored  at  the  offshore  marine  terminal. 
Entry  into  this  zone  will  be  prohibited 
unless  specifically  authorized  by  the 
Captain  of  the  Port  Los  Angeles-Long 
Beach. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  8,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office/Group  Los 
Angeles-Long  Beach,  Waterways 
Management  Division,  1001  South 
Seaside  Avenue,  Building  20,  San 
Pedro,  California,  90731.  The 
Waterways  Management  Division 
maintains  the  public  docket  for  this 
nilemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 


the  Waterways  Management  Division 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths, 
Assistant  Chief  of  Waterways 
Management  Division,  at  (310)  732- 
2020. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Los  Angeles- 
Long  Beach  03-002),  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  Please 
submit  all  comments  and  related 
material  in  an  unbound  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying.  If  you  would  like  to  know  they 
reached  us,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  dining  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Waterways 
Management  at  the  adcfress  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  annoimced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

ChevronTexaco  Shipping  Cornpany 
has  requested  that  the  Coast  Guard 
establish  a  safety  zone  around  the  El 
Segundo  offshore  marine  terminal  near 
Los  Angeles,  California,  to  promote  the 
safety  of  life  and  property  at  the  facility 
and  on  the  adjacent  waters  within  the 
safety  zone  including  tank  vessels  and 
their  crews,  their  apparatuses,  attending 
vessels  and  their  crews. 

El  Segimdo  offshore  marine  terminal 
is  located  approximately  one  nautical 
mile  offshore  El  Segundo  in  Santa 
Monica  Bay,  between  Marina  Del  Rey 
and  Redondo  Beach,  California.  The 
offshore  marine  terminal  consists  of 
several  tanker  mooring  buoys  and 
seafloor  pipelines  connected  to  the 
mainland  terminal.  Large  tank  vessels 
are  secured  to  tanker  mooring  buoys 
using  multiple  sets  of  mooring  lines. 
Underwater  pipelines  that  extend 
seaward  from  the  mainland  terminal 
rise  up  from  the  ocean  bottom  and  are 
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secured  to  both  the  buoys  and  the 
tankers.  As  a  result,  there  are  niunerous 
mooring  lines,  pipelines,  and  other 
critical  apparatuses  that  exist  above, 
below,  and  on  the  surface  of  the  water 
presenting  an  especially  hazardous 
condition  for  other  vessels  transiting 
through  this  area.  These  conditions  are 
present  at  all  times,  whether  or  not  a 
tanker  is  in  the  offshore  marine 
terminal. 

Discussion  of  Proposed  Rule 

This  proposed  safety  zone  will 
prohibit  all  but  explicitly  authorized 
vessels  from  entering  and  navigating 
through  the  waters  of  El  Segundo 
offshore  marine  terminal  near  Los 
Angeles,  California.  Specifically,  no 
vessel  may  enter  or  navigate  "through  the 
proposed  safety  zone  except  tank 
vessels  using  the  terminal  area  and  the 
related  pipeline  for  loading  or 
unloading  operations,  commercial  tugs, 
lighters,  barges,  laimches,  or  other 
commercial  vessels  engaged  in  servicing 
the  terminal  facilities  or  the  tank  vessels 
therein,  or  public  vessels  of  the  United 
States.  This  proposed  safety  zone  is 
necessary  to  provide  for  the  safety  of  the 
tank  vessels  and  their  crew  as  well  as 
the  people,  ports,  waterways,  and 
properties  located  nearby.  The  Ports  and 
Waterways  Safety  Act  (PWSA),  as  set 
forth  in  33  U.S.C.  1221,  et  seq..  allows 
the  Coast  Guard  to  take  actions  to 
ensiue  the  safety  of  vessels  and 
structures  on  or  in  the  navigable  waters 
of  the  United  States.  The  Act  also  allows 
for  regulations  that  protect  navigable 
waters  of  the  United  States  and  the 
resources  therein. 

This  proposed  safety  zone  is  defined 
as  the  waters  of  Santa  Monica  Bay,  from 
surface  to  bottom,  enclosed  by  lines 
forming  a  rectangle  around  the  El 
Segundo  offshore  marine  terminal.  The 
coordinates  of  the  proposed  safety  zone 
are  set  forth  in  the  regulatory  text  and 
are  based  on  the  North  American  Datum 
ofl983  (NAD  1983). 

Vessels  or  persons  violating  proposed 
§  165.1156  would  be  subject  to  the 
penalties  set  forth  in  section  13  of  the 
PWSA  (33  U.S.C.  1232).  Pursuant  to  33 
U.S.C.  1232.  any  violation  of  the 
proposed  regulation  establishing  the 
safety  zone  described  herein  would  be 
punishable  by  civil  penalties  (not  to 
exceed  $27,500  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  up  to  6  years  and  a 
maximum  fine  of  $250,000),  and  in  rem 
liability  against  the  offending  vessel. 
Any  person  who  violates  this  proposed 
section  using  a  dangerous  weapon  or 
who  engages  in  conduct  that  causes 
bodily  injury  or  fear  of  imminent  bodily 


injiuy  to  any  officer  authorized  to 
enforce  this  regulation,  also  would  face 
imprisonment  up  to  12  years.  Under  46 
U.S.C.  7703(1)(A),  a  master's  license 
would  be  subject  to  revocatiou  or 
suspension  for  violation  of  this 
proposed  amendment  to  33  CFR  part 
165.  The  Captain  of  the  Port  will  enforce 
this  proposed  zone  and  may  be  assisted 
by  other  Federal,  State,  or  local 
agencies. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under' 
section  3(f)  of  Executive, Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  of 
the  regulatory  policies  and  procedures 
of  DHS  is  unnecessary". 

This  proposed  safety  zone  will 
encompass  only  a  small  portion  of  the 
waterway  and  vessel  traffic  can  pass 
safely  around  the  affected  area.  Li 
addition,  vessels  may  be  allowed  to 
enter  this  zone  on  a  case-by-case  basis 
with  permission  of  the  Captain  of  the 
Port. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with        ^ 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  expect  this  rule  will  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  the  owners  and 
operators  of  private  and  commercial 
vessels  intending  to  transit  or  anchor  in 
Santa  Monica  Bay  near  El  Segundo.  The 
impact  to  these  entities  would  not, 
however,  be  significant  since  this  zone 
encompasses  a  small  portion  of  the 
waterway  and  vessels  may  safely  pass 
around  the  affected  area.  In  addition, 
vessels  may  be  allowed  to  enter  this 


zone  on  a  case-by-case  basis  with 
permission  of  the  Captain  of  the  Port. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  quahfies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Junior  Grade  Rob  Griffiths,  Assistant 
Chief,  Waterways  Management  Division, 
(310) 732-2020. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  impUcations  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalisfli. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
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Constitutionally  Protected  Propertv 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Conoeming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
detennined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive; Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(46  U.S.C.  4321-4370f),  and 
have  concluded  that,  there  are  no  factors 
in  this  case  which  would  limit  the  use 
of  a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  imder 
figure  2-1,  paragraph  (34)(g),  of  the 
instruction  from  further  environmental 


documentation  because  we  are 
proposing  to  establish  a  safety  zone. 
A  draft  "Environmental  Analysis 
Check  List"  and  a  draft  "Categorical 
Exclusion  Determination"  are  available 
in  the  docket  where  indicated  under 
ADDRESSES.  Comments  on  this  section 
will  be  considered  before  we  make  a 
final  decision  on  whether  the  rule 
shoidd  be  categorically  excluded  bom 
further  environmental  review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.1156  to  read  as  follows: 

§165.1156    Safety  Zone;  Offshore  Marine 
Terminal,  El  Segundo,  CA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Santa  Monica 
Bay,  from  surface  to  bottom,  enclosed  by 
a  line  beginning  at  latitude  33°54'59'  N, 
longitude  118°26'50''  W;  then  to  latitude 
33°54'59''  N,  longitude  118°27'34''  W; 
then  to  latitude  33''54'00''  N,  longitiide 
118°27'34''  W:  then  to  latitude  33°54'00'' 
N,  longitude  118°26'50''  W;  then  to  the 
point  of  beginning  (NAD  1983). 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  into  or  movement 
within  this  zone  is  prohibited  except 
for: 

(i)  Commercial  vessels  authorized  to 
use  the  offshore  marine  terminal  for 
loading  or  unloading; 

(ii)  Commercial  tugs,  lighters,  barges, 
launches,  or  other  vessels  authorized  to 
engage  in  servicing  the  offshore  marine 
terminal  or  vessels  therein; 

(iii)  Public  vessels  of  the  United 
States. 

(2)  Persons  desiring  to  transit  the  area 
of  the  safety  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
1-800-221-8724  or  on  VHF-FM 
channel  16  (156.8  MHz).  If  permission 
is  granted,  all  persons  and  vessels  must 
comply  with  the  instructions  of  the 
Captain  of  the  Port  or  his  or  her 
designated  representative. 

(3)  Nothing  in  this  section  shall  be 
construed  as  relieving  the  owner  or 


person  in  charge  of  any  vessel  from 
complying  with  the  Navigation  Rules  as 
defined  in  33  CFR  Chapter  I, 
subchapters  D  and  E  and  safe  navigation 
practice. 

Dated:  June  30,  2003. 
John  M^  Holmes, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beach. 
[PR  Doc.  03-17461  Filed  7-9-03;  8:45  am) 
BILUNG  CODE  4810-15-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-56 
[GSPMR  Case  2003-105-3] 
RIN:  3090-AH86 

Salary  Offset  for  IrKiebtedness  of 
Federal  Employees  to  ttie  United 
States 

agency:  Office  of  Finance,  General 
Services  Administration  (GSA). 
ACTKM:  Proposed  rule. 


SUMMARY:  The  General  Services 
Administration  (GSA)  is  proposing  to 
change  its  regulations  concerning  the 
salary  offset  procedures  used  to  collect 
debts  that  are  owed  to  the  United  States 
by;Federal  employees.  The  proposed 
change  would  conform  GSA  regulations 
to  the  legislative  changes  enacted  in  the 
Debt  Collection  Improvement  Act  of 
1996  (DCL\)  and  the  amended 
procediu-es  presented  in  the  Federal 
Claims  Collection  Standards  (FCCS) 
jointly  issued  by  the  Department  of  the 
Treasury  (Treasury)  and  the  Department 
of  Justice  (DoJ).  The  proposed  change 
will  allow  GSA  to  improve  its  collection 
of  debts  due  the  United  States  from 
Federal  employees. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
September  8,  2003,  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
Office  of  the  Chief  Financial  Officer 
(BCD),  1800  F  Street,  NW.,  Room  3121, 
ATTN:  Michael  J.  Kosar,  Washington, 
DC  20405.  Submit  electronic  comments 
via  the  Internet  to:  mike.kosar@gsa.gov. 
Please  submit  comments  only  and  cite 
GSPMR  Case  2003-105-3  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Michael  J.  Kosar  at  (202)  ' 
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501-2029.  Please  cite  GSPMR  case 
2003-105-3. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

GSA  currently  has  rules  for  collecting 
unpaid  debts  through  salary  offset  under 
the  provisions  of  the  Debt  Collection 
Act  of  1982.  the  Federal  Claims 
Collection  Standards  (FCCS)  of  1966, 
and  other  authorities  governing  the 
collection  of  Federal  debts.  The 
proposed  change  will  incorporate 
changes  that  are  presented  in  the 
amended  FCCS  issued  jointly  by 
Treasiuy  and  DoJ,  and  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA). 

A  new  Subpart  B,  Centralized  Salary 
Offset  Procedures  (CSO)— GSA  as 
Creditor  Agency,  is  added  to  include 
procedures  for  notifying  Treasiuy  of 
delinquent  Federal  employee  debtors 
from  another  agency  who  owe  debts  to 
GSA.  A  new  Subpart  C,  Centralized 
Salary  Offset  Procedures  (CSO)— GSA  as 
Paying  Agency,  is  added  to  include 
procedures  for  offsetting  debts  of  a  GSA 
employee  or  a  cross-serviced  agency 
employee  that  owes  a  debt  to  another 
agency.  The  DCIA  of  1996  requires 
Federal  agencies  to  match  their 
delinquent  debtor  records  with  records 
of  Federal  employees,  at  least  aimually, 
to  identify  Federal  employees  who  owe 
delinquent  debt  to  the  United  States. 
This  part  implements  the  requirement 
under  5  U.S.C.  5514(a)(1)  that  all 
Federal  agencies,  using  a  process  known 
'"  as  centralized  salary  offset  computer 
matching,  identify  Federal  employees 
who  owe  deUnquent  non-tax  debt  to  the 
United  States.  Centralized  salary  offset 
computer  matching  is  the  computerized 
comparison  of  delinquent  debt  records 
with  records  of  Federal  employees.  The 
purpose  of  centralized  salary  offset 
computer  matching  is  to  identify  those 
debtors  whose  Federal  salaries  should 
be  offset  to  collect  delinquent  debts 
owed  to  the  Federal  Government.  This 
part  specifies  the  delinquent  debt 
records  and  Federal  employee  records 
that  must  be  included  in  the  salary 
offset  matching  process.  For  piuposes  of 
this  part,  delinquent  debt  records 
consist  of  the  debt  information 
submitted  to  Treasury  for  purposes  of 
administrative  offset  as  required  under 
31  U.S.C.  3716(c)(6). 

B.  Executive  Order  12866 

GSA  has  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866,  and  accordingly,  this  regiilation 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 


C.  Regulatory  Flexibility  Act 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
regulation  either  (1)  results  in  greater 
flexibility  for  GSA  to  streamline  debt 
collection  regulations,  or  (2)  reflects  the 
statutory  language  contained  in  the 
DCIA.  Accordingly,  a  Regulatory 
Flexibility  Analysis  is  not  required. 

D.  Executive  Order  13132 

This  regulation  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  that  this  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  regulation  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  (1)  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act,  5 
U.S.C.  804.  This  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  or  export 
markets. 

G.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  ei  seq. 

List  of  Subjects  in  41  CFR  Part  105-56 

Claims,  salary  offset,  payments, 
administrative  practice  and  procedure, 
hearings,  appeals  procedures,  debts, 
debt  collection,  wages,  government 
employees. 


Dated:  July  7,  2003. 
Kathleen  M.  Turco, 

Chief  Financial  Officer,  Office  of  the  Chief 
Financial  Officer. 

For  the  reasons  set  forth  in  the 
preamble.  GSA  proposes  to  amend  41 
CFR  part  105-56  as  set  forth  below: 

PART  105-56— SALARY  OFFSET  FOR 
INDEBTEDNESS  OF  FEDERAL 
EMPLOYEES  TO  THE  UNITED  STATES 

1.  Revise  part  105-56  to  read  as 
follows: 

PART  105-56— SALARY  OFFSET  FOR 
INDEBTEDNESS  OF  FEDERAL 
EMPLOYEES  TO  THE  UNITED  STATES 

Subpart  A— Salary  Offset  of  General 
Services  Administration  Employees 

Sec. 

105-56.001     Scope. 
105-56.002    Excluded  debts  or  claims. 
105-56.003     Definitions. 
105-56.004     Pre-offset  notice. 
105-56.005    Employee  response. 
105-56.006    Petition  for  pre-offset  hearing. 
105-56.007    Pre-offset  oral  hearing. 
105-56.008    Pre-offset  paper  hearing. 
105-56.009    Written  decision. 
105-56.010    Deductions. 
105-56.01 1     Non-waiver  of  rights. 
105-56.012     Refunds. 
105-56.013    Coordinating  offset  with 
another  Federal  agency. 

Authority:  5  U.S.C.  5514:  5  CFR  part  550. 
Subpart  K;  31  CFR  part  5.  Subpart  B;  31  CFR 
parts  900-904;  31  CFR  part  285.7. 

Subpart  A— Salary  Offset  of  General 
Services  Administration  Employees 

§105-56.001     Scope. 

(a)  This  subpart  covers  internal  GSA 
collections  under  5  U.S.C.  5514.  It 
applies  when  certain  debts  to  the  United 
States  are  recovered  by  administrative 
offset  from  the  disposable  pay  of  a  GSA 
employee  or  a  cross-serviced  agency 
employee,  except  in  situations  where 
the  employee  consents  to  the  recovery. 

(b)  The  collection  of  any  amount 
under  this  subpart  will  be  in  accordance 
with  the  standards  promulgated 
piusuant  to  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  31    - 
U.S.C.  3701  et  seq.,  and  the  Federal 
Claims  Collection  Standards,  31  CFR 
parts  900-904  as  amended,  or  in 
accordance  with  any  other  statutory 
authority  for  the  collection  of  claims  of 
the  United  States  or  any  Federal  agency. 

§  1 05-56.002    Excluded  debts  or  claims. 

This  subpart  does  not  apply  to  the 
following: 

(a)  Debts  or  claims  arising  imder  the 
Internal  Revenue  Code  of  1954  as 
amended  (26  U.S.C.  1  et  seq.),  the  Social 
Security  Act  (42  U.S.C.  301  et  seq.),  or 
the  tariff  laws  of  the  United  States. 


Federal  Register/ Vol.  68.  No.  132 /Thursday.  July  10,  2003 / Proposed  Rules 


41095 


(b)  Any  case  where  collection  of  a 
debt  by  salary  offset  is  explicitly 
provided  for  or  prohibited  by  another 
statute.  Debt  collection  procediu^s 
under  other  statutory  authorities, 
however,  must  be  consistent  with  the 
provisions  of  the  Federal  Claims 
Collection  Standards,  defined  at 
paragraph  (h)  of  105-56.003. 

(c)  An  employee  election  of  coverage 
or  of  a  change  of  coverage  imder  a 
Federal  benefits  program  that  requires 
periodic  deductions  fium  pay  if  the 
amount  to  be  recovered  was 
acciunulated  over  four  pay  periods  or 
less.  However,  if  the  amount  to  be 
recovered  was  accumulated  over  more 
than  foiu-  pay  periods,  the  procediu«s 
under  §  105-56.004  of  this  subpart  will 
apply. 

(d)  Routine  adjustment  in  pay  or 
allowances  that  is  made  to  correct  an 
overpayment  of  pay  attributable  to 
clerical  or  administrative  errors  or 
delays  in  processing  pay  documents,  if 
the  overpayment  occxured  within  the 
four  pay  periods  preceding  the 
adjustment  and.  at  the  time  of  the 
adjustment,  or  as  soon  after  as  possible, 
the  employee  is  provided  written  notice 
of  the  nature  and  amount  of  the 
adjustment. 

(e)  Any  adjustment  to  collect  a  debt 
amounting  to  $50  or  less.  if.  at  the  time 
of  the  adjustment,  or  as  soon  after  as 
possible,  the  employee  is  given  written 
notice  of  the  nature  and  amoimt  of  the 
adjustment  and  a  point  of  contact  for 
contesting  the  adjustment. 

(f)  Debts  or  claims  arising  from  the 
accrual  of  impaid  Health  Benefits 
hisiuunce  (HBI)  premiums  as  the  result 
of  an  employee's  election  to  continue 
health  insiuance  coverage  during 
periods  of  leave  without  pay  (LWOP),  or 
when  pay  is  insufficient  to  cover 
premiums.  Debt  collection  procedures 
for  unpaid  HBI  are  covered  imder  5  CFR 
part  890.  Subpart  E. 

§105-56.003    Definitions. 

The  following  definitions  apply  to 
this  subpart: 

(a)  Aaministrative  offset,  as  defined  in 
31  U.S.C.  3701(a)(1).  means  withholding 
funds  payable  by  the  United  States 
(including  funds  payable  by  the  United 
States  on  behalf  of  a  State  government) 
to.  or  held  by  the  United  States  for.  a 
person  to  satisfy  a  claim. 

(b)  Agency  means  a  department, 
agency  or  sub-agency,  coiut,  coiut 
administrative  office,  or  instrumentality 
in  the  executive,  judicial,  or  legislative 
branch  of  the  Federal  government, 
including  government  corporations. 

(c)  Business  day  means  Monday 
through  Friday,  excluding  Federal  legal 
holidays.  For  purposes  of  computation. 


the  last  day  of  the  period  will  be 
included  unless  it  is  a  Federal  legal 
holiday. 

(d)  Creditor  agency  means  any  agency 
that  is  owed  a  debt,  including  a  debt 
collection  center  when  acting  on  behalf 
of  a  creditor  agency  in  matters 
pertaining  to  the  collection  of  a  debt. 

(e)  Cross-serviced  agency  means  an 
arrangement  between  GSA  and  another 
agency  whereby  GSA  provides  financial 
support  services  to  the  other  agency  on 
a  reimbursable  basis.  Financial  support 
services  can  range  from  simply 
providing  computer  and  software 
timesharing  services  to  full-service 
administrative  processing. 

(f)  Disposable  pay  means  the  amount 
that  remains  from  an  employee's 
Federal  pay  after  required  deductions 
for  Federal,  State  and  local  income 
taxes;  Social  Security  taxes,  including 
Medicare  taxes;  Federal  retirement 
programs,  including  contributions  to  the 
Thrift  Savings  Plan  (TSP);  premiums  for 
life  (excluding  amounts  deducted  for 
supplemental  coverage)  and  health 
insiu-ance  benefits;  hitemal  Revenue 
Service  (IRS)  tax  levies;  and  such  other 
deductions  that  may  be  required  by  law 
to  be  withheld. 

(g)  Employee  means  any  individual 
employed  by  GSA  or  a  cross-serviced 
agency  of  the  executive,  legislative,  or 
judicial  branches  of  the  Federal 
government,  including  Government 
corporations. 

(h)  FCCS  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Department  of  Justice  and  the 
Department  of  the  Treasury  at  31  CFR 
parts  900-904. 

(i)  Financial  hardship  means  an 
inability  to  meet  basic  living  expenses 
for  goods  and  services  necessary  for  the 
survival  of  the  debtor  and  his  or  her 
spouse  and  dependents. 

(j)  For  the  purposes  of  the  standards 
in  this  subpart,  unless  otherwise  stated, 
the  term  "Administrator"  refers  to  the 
Administrator  of  General  Services  or  the 
Administrator's  delegate. 

(k)  For  the  purposes  of  the  standards 
in  this  subpart,  the  terms  "claim"  and 
"debt"  are  synonjnnous  and 
interchangeable.  They  refer  to  an 
amoimt  of  money,  funds,  or  property 
that  has  been  determined  by  GSA  to  be 
due  the  United  States  from  an  employee 
of  GSA  or  a  cross-serviced  agency  from 
somt:es  which  include  loans  insured  or 
guaranteed  by  the  United  States  and  all 
other  amounts  due  the  United  States 
frt)m  fees,  leases,  rents,  royalties, 
services,  sales  of  real  or  personal 
property,  overpayments,  penalties, 
damages,  interest,  fines  and  forfeitiues 
and  all  other  similar  sources,  including 
debt  administered  by  a  third  party  as  an 


agent  for  the  Federal  Government.  For 
the  purposes  of  administrative  offset 
under  31  U.S.C.  3716,  the  terms  "claim" 
and  "debt"  include  an  amoimt  of 
money,  funds,  or  propOTty  owed  by  an 
employee  to  a  State  (including  past-due 
support  being  enforced  by  a  State),  the 
District  of  Columbia,  American  Samoa, 
Guam,  the  United  States  Virgin  Islands, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  or  the  Commonwealth 
of  Puerto  Rico. 

(1)  For  the  purposes  of  the  standards 
in  this  subpart,  imless  otherwise  stated, 
the  terms  "GSA"  and  "Agency"  are 
synonjrmous  and  interchangeable. 

(m)  Pre-offset  hearing  means  a  review 
of  the  documentary  evidence 
concerning  the  existence  and/or  amount 
of  a  debt,  and/or  the  terms  of  a 
repayment  schedule,  provided  such 
repayment  schedule  is  established  other 
than  by  a  written  agreement  entered  into 
pursuant  to  this  subpart.  If  the  hearing 
official  determines  that  the  issues  in 
dispute  cannot  be  resolved  solely  by 
review  of  the  written  record,  such  as 
when  the  validity  of  the  debt  turns  on 
the  issue  of  credibility  or  veracity,  an 
oral  hearing  may  be  provided. 

(n)  Hearing  official  means  a  Board 
Judge  of  the  GSA  Board  of  Contract      • 
Appeals. 

(o)  Pay  means  basic  pay.  special  pay, 
incentive  pay,  retired  pay,  retainer  pay, 
or  in  the  case  of  an  individual  not 
entitled  to  basic  pay,  other  authorized 
pay. 

(p)  Reconsideration  means  a  request 
by  the  employee  to  have  a  secondary 
review  by  GSA  of  the  existence  and/or 
amount  of  the  debt,  and/or  the  proposed 
offset  schedule. 

(q)  Program  official  means  a 
supervisor  or  management  official  of  the 
employee's  service,  staff  office,  cross- 
serviced  agency,  or  other  designated 
Agency  officials. 

(r)  Salary  offset  means  an 
administrative  offset  to  collect  a  debt 
under  5  U.S.C.  5514  by  deduction(s)  at 
one  or  more  officially  established  pay 
intervals  finm  the  current  pay  account 
of  an  employee  without  his  or  her 
consent. 

(s)  Waiver  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  or  debt-related  charge  as 
permitted  or  required  by  law. 

§105-66.004    Pre-offset  notice. 

An  employee  must  be  given  written 
notice  from  the  appropriate  program 
official  at  least  30  days  in  advance  of 
initiating  a  deduction  from  disposable 
pay  informing  him  or  her  of — 

(a)  The  nature,  origin  and  amount  of 
the  indebtedness  determined  by  GSA  or 
a  cross-serviced  agency  to  be  due; 
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(b)  The  intention  of  GSA  to  initiate 
proceedings  to  collect  the  debt  through 
deductions  from  the  employee's  current 
disposable  pay  and  other  eligible 
payments; 

(c)  The  amount  (stated  as  a  fixed 
dollar  amount  or  as  a  percentage  of  pay. 
not  to  exceed  15%  of  disposable  pay), 
frequency,  proposed  beginning  date, 
and  diuation  of  the  intended 
deductions; 

(d)  GSA's  policy  concerning  how 
interest,  penalties,  and  administrative 
costs  are  assessed  (see  41  CFR  part  105- 
55.017).  including  a  statement  that  such 
assessments  will  be  made  luiless 
excused  under  31  U.S.C.  3717(h)  and  31 
CFR  parts  901.9(g)  and  (h); 

(e)  The  employee's  right  to  inspect 
and  copy  GSA  records  relating  to  the 
debt,  if  records  of  the  debt  are  not 
attached  to  the  notice,  or  if  the 
employee  or  his  or  her  representative 
cannot  personally  inspect  the  records, 
the  right  to  receive  a  copy  of  such 
records.  Any  costs  associated  with 
copying  the  records  for  the  debtor  will 
be  borne  by  the  debtor.  The  debtor  must 
give  a  minimum  of  three  (3)  business 
days  notice  in  advance  to  GSA  of  the 
date  on  which  he  or  she  intends  to 
inspect  and  copy  the  records  involved; 

(f)  A  demand  for  repayment  providing 
for  an  opportimity,  under  terms 

■■  agreeable  to  GSA.  for  the  employee  to 
establish  a  schedule  for  the  voluntary 
repayment  of  the  debt  by  offset  or  to 
enter  into  a  written  repayment 
agreement  of  the  debt  in  lieu  of  offset; 

(g)  The  employee's  right  to  request  a 
waiver  (see  §  105-56.005(b)  of  this 
subpart); 

(h)  The  employee's  right  to  request 
reconsideration  by  the  Agency  of  the 
existence  and/or  amount  of  the  debt, 
and/or  the  proposed  offset  schedule; 

(i)  The  employee's  right  to  a  pre-offset 
hearing  conducted  by  a  hearing  official, 
arranged  by  the  appropriate  program 
official,  if  a  request  is  filed  as  prescribed 
by  §  105-56.006  of  this  subpart; 

(j)  The  method  and  time  period  for 
requesting  a  hearing,  including  a 
statement  that  the  timely  filing  of  a 
request  for  hearing  will  stay  the 
commencement  of  collection 
proceedings; 

(k)  The  issuance  of  a  final  decision  on 
the  hearing,  if  requested,  at  the  earliest 
practicable  date,  but  no  later  than  60 
days  after  the  request  for  hearing  is 
filed,  unless  the  employee  requests  and 
the  hearing  official  grants  a  delay  in  the 
proceedings; 

(1)  The  risk  that  any  knowingly  false 
or  frivolous  statements,  representations, 
or  evidence  may  subject  the  employee 
to— 


(1)  Disciplinaiy  procedures 
appropriate  imder  5  U.S.C.  Chapter  75. 
5  CFR  part  752.  or  any  other  applicable 
statutes  or  regulations; 

(2)  Penalties  imder  the  False  Claims 
Act,  31  U.S.C.  3729-3731.  or  any  other 
applicable  statutory  authority;  or 

(3)  Criminal  penalties  luider  18  U.S.C. 
286.  287.  1001.  and  1002,  or  any  other 
applicable  statutory  authority; 

(m)  Any  other  rights  and  remedies 
available  to  the  employee  imder  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(n)  The  employee's  right  to  a  prompt 
refund  if  amounts  paid  or  deducted  are 
later  waived  or  found  not  owed,  unless 
otherwise  provided  by  law  (see  §  105- 
56.012  of  this  subpart); 

(o)  The  specific  adcfress  to  which  all 
correspondence  must  be  directed 
regarding  the  debt. 

§105-56.005    Employee  response. 

(a)  Voluntary  repayment  agreement. 
An  employee  may  submit  a  request  to 
the  appropriate  program  official  who 
signed  the  pre-offset  notice  to  enter  into 
a  written  repayment  agreement  of  the 
debt  in  lieu  of  offset.  The  request  must 
be  made  within  7  days  of  receipt  of 
notice  under  §  105-56.004  of  this 
subpart.  The  agreement  must  be  in 
writing,  signed  by  both  the  employee 
and  the  appropriate  program  official 
making  the  notice,  and  a  signed  copy 
must  be  sent  to  the  appropriate  Finance 
Center  serving  the  program  activity. 
Acceptance  of  such  an  agreement  is 
discretionary  with  the  Agency.  An 
employee  who  enters  into  such  an 
agreement  may  nevertheless  seek  a 
waiver  under  paragraph  (b)  of  this 
section. 

(b)  Waiver.  An  employee  may  request 
a  waiver  of  overpayment  of  pay  or 
allowances  (e.g.,  5  U.S.C.  5584,  10 
U.S.C.  2774,  or  32  U.S.C.  716).  When  an 
employee  requests  waiver 
consideration,  further  collection  on  the 
debt  may  be  suspended  until  a  final 
administrative  decision  is  made  on  the 
waiver  request.  During  the  period  of  any 
suspension,  interest,  penalties  and 
administrative  charges  may  be  held  in 
abeyance.  GSA  will  not  duplicate,  for 
purposes  of  salary  offset,  any  of  the 
notices/procedures  already  provided  the 
debtor  prior  to  a  request  for  waiver. 

(c)  Reconsideration.  (1)  An  employee 
may  seek  a  reconsideration  of  GSA's 
determination  regarding  the  existence 
and/oF  amount  of  the  debt.  The  request 
must  be  submitted  to  the  appropriate 
program  official  indicated  in  the  pre- 
offset  notice,  within  7  days  of  receipt  of 
notice  under  §  105-56.004  of  this 
subpart.  Within  20  days  of  receipt  of 
this  notice,  the  employee  must  submit  a 


detailed  statement  of  reasons  for 
reconsideration  that  must  be 
accompanied  by  supporting 
documentation. 

(2)  An  employee  may  request  a 
reconsideration  of  the  proposed  offset 
schedule.  The  request  must  be 
submitted  to  the  appropriate  program 
official  indicated  in  the  pre-offset 
notice,  within  7  days  of  receipt  of  notice 
under  §  105-56.004  of  this  subpart. 
Within  20  days  of  receipt  of  this  notice, 
the  employee  must  submit  an 
alternative  repayment  schedule 
accompanied  by  a  detailed  statement, 
supported  by  documentation, 
evidencing  financial  hardship  resulting 
from  GSA's  proposed  schedide. 
Acceptance  of  the  request  is  at  GSA's- 
discretion.  GSA  will  notify  the 
employee  in  writing  of  its  decision 
concerning  the  request  to  reduce  the 
rate  of  an  involuntary  deduction.     , 

§  1 05-56.006    Petition  for  pre-offset 
hearing. 

(a)  The  employee  may  request  a  pre- 
offset  hearing  by  filing  a  written  petition 
with  the  appropriate  program  official 
indicated  in  the  pre-offset  notice,  within 
15  days  of  receipt  of  the  written  notice. 
The  petition  must  state  why  the 
employee  believes  GSA's  determination 
concerning  the  existence  and/or  amount 
of  the  debt  is  in  error,  set  forth  any 
objections  to  the  involuntary  repayment 
schediUe,  and.  if  the  employee  is 
seeking  an  oral  hearing,  set  forth  reasons 
for  an  oral  hearing.  The  timely  filing  of 

a  petition  will  suspend  the 
commencement  of  collection 
proceedings. 

(b)  The  employee's  petition  or 
statement  must  be  signed  and  dated  by 
the  employee. 

(c)  Petitions  for  hearing  made  after  the 
expiration  of  the  15-day  period  may  be 
accepted  if  the  employee  can  show  that 
the  delay  was  because  of  circumstances 
beyond  his  or  her  control  or  because  of 
failure  to  receive  notice  of  the  time 
limit. 

(d)  If  the  employee  timely  requests  a 
pre-offset  hearing  or  the  timeliness  is 
waived,  the  appropriate  program  official 
must — 

(1)  Promptly  notify  the  GSBCA  and 
arrange  for  a  hearing  official  (see  §  105- 
56.003(n)  of  this  subpart).  The  hearing 
official  will  notify  the  employee 
whether  he  or  she  may  have  an  oral  or 

a  "paper  hearing,"  i.e.,  a  review  on  the 
written  record  (see  31  CFR  part 
901.3(e)):  and 

(2)  Provide  the  hearing  official  with  a 
copy  of  all  records  on  which  the 
determination  of  the  debt  and  any 
involimtary  repayment  schedule  are 
based. 
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(e)  If  an  oral  hearing  is  to  be  held,  the 
hearing  official  will  notify  the 
appropriate  program  official  and  the 
employee  of  the  date,  time  and  location 
of  the  hearing.  The  debtor  may  choose 
to  have  the  hearing  conducted  in  the 
hearing  official's  office  located  at  GSA 
Central  Office,  1800  F  St.,  NW., 
Washington,  DC  20405.  at  another 
location  designated  by  the  hearing 
official,  or  by  telephone.  The  debtor  and 
any  witnesses  are  responsible  for  any 
personal  expenses  incurred  to  arrive  at 
a  hearing  official's  office  or  other 
designated  location  (see  §  105- 
56.007(c)).  All  telephonic  charges 
incurred  during  a  hearing  will  be  the 
respcmsibility  of  GSA. 

(f)  If  the  employee  later  elects  to  have 
the  hearing  based  only  on  the  written 
submissions,  notification  must  be  given 
to  the  hearing  official  and  the 
appropriate  program  official  at  least  3 
days  before  the  date  of  the  oral  hearing. 
The  hearing  official  may  waive  the  3- 
dav  requirement  for  good  cause. 

(g)  If  either  paiiy,  without  good  cause 
as  determined  by  the  hearing  official, 
does  not  appear  at  a  scheduled  oral 
hearing,  the  hearing  official  will  make  a 
determination  on  the  claim  which  takes 
into  account  that  party's  position  as 
presented  in  writing  only. 

§105-56.007    Pre-offset  oral  hearing. 

(a)  The  Agency,  represented  by  the 
appropriate  program  official  or  a 
representative  of  the  Office  of  General 
Counsel,  and  the  employee,  and/or  his 
or  her  representative,  will  explain  their 
case  in  the  form  of  an  oral  presentation 
with  reference  to  the  documentation 
submitted.  The  employee  may  testify  on 
his  or  her  own  behalf,  subject  to  cross- 
examination.  Other  witnesses  may  be 
called  to  testify  when  the  hearing 
official  determines  the  testiniony  to  be 
relevant  and  not  redxmdant.  All 
witnesses  will  testify  imder  oath,  with 
the  oath  having  been  administered  by 
the  hearing  official.  A  written  transcript 
of  the  hearing  will  be  kept  and  made 
available  to  either  party  in  the  event  of 
an  appeal  under  the  Administrative 
Procedure  Act,  5  U.S.C.  701-706. 
Arrangements  for  the  taking  of  the 
transcript  will  be  made  by  3ie  hearing 
official,  and  all  charges  associated  with 
the  taking  of  the  transcript  will  be  the 
responsibility  of  GSA. 

(b)  Tlie  hearing  official  will — 

(1)  Conduct  a  fair  and  impartial 
hearing;  and 

(2)  Preside  over  the  course  of  the 
hearing,  maintain  decorum,  and  avoid 
delay  in  the  disposition  of  the  hearing. 

(c)  The  employee  may  represent 
himself  or  herself  or  may  be  represented 
by  another  person  of  his  or  her  choice 
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at  the  hearing.  GSA  will  not  compensate 
the  employee  for  repivsentation 
expenses,  including  hourly  fees  for 
attorneys,  travel  expenses,  and  costs  for 
reproducing  docmnents. 

(d)  Oral  hearings  are  open  to  the 
public.  However,  the  hearing  official 
may  close  all  or  any  portion  of  the 
healing  when  doing  so  is  in  the  best 
interests  of  the  employee  or  the  Agency. 

(e)  Oral  hearings  may  be  conducted  by 
telephone  at  the  request  of  the 
employee.  All  telephonic  charges 
incurred  during  a  hearing  will  be  the 
responsibility  of  GSA. 

(f)  The  hearing  official  may  request 
written  submissions  and  documentation 
from  the  employee  and  the  Agency,  in 
addition  to  considering  evidence  offered 
at  the  hearing. 

§105-56.006    Pre-offset  paper  hearing. 
If  a  hearing  is  to  be  held  only  upon 
written  submissions,  the  hearing  official 
will  issue  a  decision  based  upon  the 
record  and  responses  submitted  by  both 
the  Agency  and  the  employee.  See 
§  105-56.006  of  this  subpart.  If  either 
party,  without  good  cause  as  determined 
by  the  hearing  official,  does  not  provide 
written  submissions  and  docimientation 
requested  by  the  hearing  official,  the 
hearing  official  will  make  a 
determination  on  the  claim  without 
reference  to  such  submissions  and 
docimientation. 

§105-56.009    Written  decision. 

(a)  Within  60  days  of  the  employee's 
filing  of  a  petition  for  a  pre-offset 
hearing,  the  hearing  official  will  issue  a 
written  decision  setting  forth — 

(1)  The  facts  supporting  the  nature 
and  origin  of  the  debt; 

(2)  The  hearing  official's  analysis, 
findings  and  conclusions  as  to  the 
employee's  or  Agency's  grounds; 

(3)  "The  amount  and  vdidity  of  the 
debt;  and 

(4)  The  repayment  schedule,  if 
applicable. 

(b)  The  hearing  official's  decision  will 
be  the  final  Agency  action  for  the 
purposes  of  judicial  review  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
701  et  seq.). 

§105-56.110    Deductions. 

(a)  When  deductions  may  begin. 
Deductions  may  begin  upon  the 
issuance  of  an  Agency  decision  on  a 
request  for  reconsideration  or  waiver 
(except  as  provided  in  §  105-56.005(b) 
of  this  subpart)  or  the  issuance  of  a 
decision  in  a  pre-offset  hearing.  In  no 
event  will  deductions  begin  sooner  than 
thirty  days  from  the  date  of  the  notice 
letter.  If  the  employee  filed  a  petition  for 
hearing  with  the  appropriate  program 


official  before  the  expiration  of  the 
period  provided  for  in  §  105-56.006  of 
this  subpart,  then  deductions  will  begin 
after  the  hearing  official  has  provided 
the  employee  with  a  hearing  and  the 
final  written  decision.  The  appropriate 
program  official  will  coordinate  with 
the  National  Payroll  Center  to  begin 
offset  in  accordance  with  the  final 
written  decision. 

(b)  Retired  or  separated  employees.  If 
the  employee  retires,  resigns,  or  is 
terminated  before  collection  of  the 
indebtedness  is  completed,  the 
remaining  indebtedness  will  be  offset 
from  any  subsequent  payments  of  any 
nature.  If  the  debt  cannot  be  satisfied 
from  subsequent  payments,  then  the 
debt  will  be  collected  according  to  the 
procedures  for  administrative  offset 
pursuant  to  §  105-55.011  of  this 
subpart. 

(c)  Types  of  collection.  A  debt  may  be 
collected  in  one  lump  sium  or  in 
installments.  Collection  will  be  by  Ixmip 
siun  unless  the  employee  is  able  to 
demonstrate  to  the  program  official  who 
signed  the  notice  letter  that  he  or  she  is 
financially  imable  to  pay  in  one  lump 
simi.  In  these  cases,  collection  will  be 
by  installment  deductions.  Involuntary 
deductions  from  pay  may  not  exceed  15 
percent  of  disposable  pay. 

(d)  Methods  of  collection.  If  the  debt 
cannot  be  collected  in  one  lump  sum, 
the  debt  will  be  collected  by  deductions 
at  officially  estabUshed  pay  intervals 
from  an  employee's  current  pay 
account,  urdess  the  employee  and  the 
appropriate  program  official  agree  to  an 
alternative  repayment  schedule.  The 
alternative  arrangement  must  be  in 
writing  and  signed  by  both  the 
employee  and  the  appropriate  program 
official. 

(1)  Installment  deductions. 
Installment  deductions  will  be  made 
over  the  shortest  period  possible.  The 
size  and  frequency  of  installment 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  the 
employee's  ability  to  pay.  However,  the 
amount  deducted  for  any  period  will 
not  exceed  15  percent  of  the  disposable 
pay  from  which  the  deduction  is  made, 
imless  the  employee  has  agreed  in 
writing  to  the  deduction  of  a  greater 
amount.  The  installment  payment 
normally  will  be  sufficient  in  size  and 
frequency  to  hquidate  the  debt  in  three 
(3)  years  or  less,  imless  circumstances 
warrant  a  longer  period.  Installment 
payments  of  less  than  $100  per  pay 
period  will  be  accepted  only  in  the  most 
unusual  circumstances. 

(2)  Sources  of  deductions.  GSA  will    , 
make  salary  deductions  only  from  basic 
pay,  special  pay,  ihcentive  pay,  retired 
pay.  retainer  pay,  or  in  the  case  of  an 
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employee  not  entitled  to  basic  pay, 
other  authorized  pay. 

(e)  Non-Salary  payments.  The  receipt 
of  collections  from  salary  offsets  does 
not  preclude  GSA  from  pursuing  other 
debt  collection  remedies,  including  the 
offset  of  other  Federal  payments  to 
satisfy  delinquent  non-tax  debt  owed  to 
the  United  States.  GSA  will  pursue, 
when  appropriate,  such  debt  collection 
remedies  separately  or  in  conjunction 
with  salary  offset. 

(f)  Interest,  penalties  and 
administrative  costs.  Interest,  penalties 
and  administrative  costs  on  debts  under 
this  subpart  will  be  assessed  according 
to  the  provisions  of  §  105-55.016  of  this 
subpart. 

§  1 05-56.01 1    Non-waiver  of  rights. 

An  employee's  involimtary  payment 
of  all  or  any  portion  of  a  debt  being 
collected  under  5  U.S.C.  5514  will  not 
be  construed  as  a  waiver  of  any  rights 
which  the  employee  may  have  under  5 
U.S.C.  5514  or  any  other  provision  of 
contract  or  law  imless  there  are 
statutory  or  contractual  provisions  to 
the  contrary. 

§105-56.012    Refunds. 

(a)  GSA  will  promptly  refund  to  the 
employee  any  amoiuits  offset  under 
these  regulations  when  a  debt  is  waived 
or  otherwise  foimd  not  owing  the 
United  States  (unless  expressly 
prohibited  by  statute  or  regidation),  or 
GSA  is  directed  by  an  administrative  or 
judicial  order  to  refund  amoimts 
deducted  from  the  employee's  current 
pay  or  withheld  from  non-salary 
payments. 

(b)  Unless  reqmred  by  Federal  law  or 
contract,  refunds  under  this  subpart  will 
not  bear  interest. 

S 1 05-56.01 3    Coordinating  offset  with 
anottier  Federal  agency. 

GSA  participates  in  the  Centralized 
Salary  Offset  (CSO)  program  (see 
Subparts  B  and  C,  below).  In  those 
instances  when  CSO  cannot  be  utilized 
(i.e.,  when  another  agency  does  not 
participate  in  the  program),  the 
following  procedures  apply: 

(a)  When  GSA  is  the  creditor  agency. 
When  GSA  is  owed  a  debt  by  an 
employee  of  another  agency.  GSA  will 
provide  the  paying  agency  with  a 
written  certification  that  the  debtor 
owes  GSA  a  debt  and  that  GSA  has 
complied  with  these  regulations.  This 
certification  will  include  the  amount 
and  basis  of  the  debt,  the  due  date  of  the 
payment,  or  the  beginning  date  of 
insteillment  payments,  if  any. 

(b)  When  another  agency  is  the 
creditor  agency.  (1)  GSA  may  use  salary 
offset  against  one  of  its  employees  or 


cross-serviced  agency  employees  who  is 
indebted  to  another  agency  if  requested 
to  do  so  by  that  agency.  Any  such 
request  must  be  accompanied  by  a 
certification  frt)m  the  requesting  agency 
that  the  person  owes  the  debt,  the 
amount  of  the  debt  and  that  the 
employee  has  been  given  the  procedural 
rights  required  by  5  U.S.C.  5514  and  5 
CFR  part  550,  Subpart  K. 

(2)  The  creditor  agency  must  advise 
GSA  of  the  number  of  installments  to  be 
collected,  the  amount  of  each 
installment,  and  the  beginning  date  of 
the  first  installment  if  it  is  not  the  next 
established  pay  period. 

(3)  If  GSA  receives  an  improperly 
completed  request,  the  creditor  agency 
will  be  requested  to  supply  the  required 
information  before  any  salary  offset 
begins. 

(4)  If  the  claim  procedures  in  (b)(1)  of 
this  section  have  been  properly 
completed,  deductions  will  begin  on  the 
next  established  pay  period  unless  a 
different  period  is  requested  by  the 
creditor  agency. 

(5)  GSA  will  not  review  the  merits  of 
the  creditor  agency's  determinations 
with  respect  to  the  amoimt  and/or 
validity  of  the  debt  as  stated  in  the  debt 
claim  certification. 

(6)  If  the  employee  begins  separation 
action  before  GSA  collects  the  total  debt 
due  the  creditor  agency,  the  following 
actions  will  be  taken: 

(i)  When  possible,  the  balance  owed 
the  creditor  agency  will  be  liquidated 
from  subsequent  payments  of  any  nat\u-e 
due  the  employee  from  GSA  in 
accordance  with  41  CFR  part  105- 
55.011; 

(ii)  U  the  total  amount  of  the  debt 
cannot  be  recovered,  GSA  will  certify 
the  total  amount  collected  to  the 
creditor  agency  and  the  employee; 

(iii)  If  GSA  is  aware  that  the  employee 
is  entitled  to  payments  from  the  Civil 
Service  Retirement  and  Disability  Fund, 
or  other  similar  payments,  such 
information  will  be  provided  to  the 
creditor  agency  so  a  certified  claim  can 
be  made  against  the  payments. 

(7)  If  the  employee  transfers  to 
Mother  Federal  agency  before  GSA 
collects  the  total  amount  due  the 
creditor  agency,  GSA  will  certify  the 
total  amount  collected  to  the  creditor 
agency  and  the  employee.  It  is  the 
responsibility  of  the  creditor  agency  to 
ens\ire  that  collection  action  is  resumed 
by  the  new  employing  agency. 

Subpart  B— Centralized  Salary  Offset 
(CSO)  Procedure*— GSA  as  Creditor 
Agency 


105-56.015    Definitions. 
105-56.016    GSA  participation. 
105-56.017    Centralized  salary  offset 

computer  match. 
105-56.018    Salary  offset. 

Offset  amount. 

Priorities. 

Notice. 

Fees. 

Disposition  of  amounts 


105-56.019 
105-56.020 
105-56.021 
105-56.022 
105-56.023 
collected 


Sec. 
105-56.014 


Purpose  and  scopie. 


Authority:  5  U.S.C.  5514;  31  U.S.C.  3711; 
31  U.S.C.  3716;  5  CFR  part  550.  Subpart  K; 
31  CFR  part  5;  31  CFR  part  285.7;  31  CFR 
parts  900-904. 

§  1 05-56.01 4    Purpose  and  scope. 

(a)  This  subpart  establishes 
procedures  for  the  offset  of  Federal 
salary  payments,  through  the  Financial 
Management  Service's  (FMS) 
administrative  offset  program,  to  collect 
delinquent  debts  owed  to  the  Federal 
Government.  This  process  is  knowm  as 
centralized  salary  offset.  Rules  issued  by 
the  Office  of  Personnel  Management 
contain  the  requirements  Federal 
agencies  must  follow  prior  to 
conducting  salary  offset  and  the 
procedures  for  requesting  offsets 
directly  from  a  paying  agency.  See  5 
CFR  parts  550.1101-1108. 

(b)  This  subpart  implements  the 
requfrement  under  5  U.S.C.  5514  (a)(1) 
that  all  Federal  agencies,  using  a  process 
known  as  centralized  salary  offset 
computer  matching,  identify  Federal 
employees  who  owe  delinquent  non-tax 
debt  to  the  United  States.  Centralized 
salary  offset  computer  matching  is  the 
computerized  comparison  of  delinquent 
debt  records  with  records  of  Federal 
employees.  The  purpose  of  centralized 
salary  offset  computer  matching  is  <o 
identify  those  debtors  whose  Federal 
salaries  should  be  offset  to  collect 
delinquent  debts  owed  to  the  Federal 
Government. 

(c)  This  subpart  specifies  the 
delinquent  debt  records  and  Federal 
employee  records  that  must  be  included 
in  the  salary  offset  matching  process. 
For  purposes  of  this  subpart,  definquent 
debt  records  consist  of  the  debt 
information  submitted  to  FMS  for 
purposes  of  administrative  offset  as 
required  under  31  U.S.C.  3716(c)(6). 
Since  GSA  submits  debts  to  FMS  for 
purposes  of  administrative  offset,  the     ' 
Agency  is  not  required  to  submit 
duplicate  information  for  purposes  of 
centralized  salary  offset  computer 
matching  under  5  U.S.C.  5514(a)(1)  and 
this  subpart. 

(d)  An  interagency  consortium  was 
established  to  implement  centralized 
salary  offset  computer  matching  on  a 
government-wide  basis  as  required 
under  5  U.S.C.  5514(a)(1).  Federal 
employee  records  consist  of  records  of 
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Federal  salary  payments  disbursed  by 
members  of  the  consortium. 

(e)  The  receipt  of  collections  from 
salary  offsets  does  not  preclude  GSA 
from  piusuing  other  debt  collection 
remedies,  including  the  offset  of  other 
Federal  payments  to  satisfy  delinquent 
non-tax  debt  owed  to  the  United  States. 
GSA  will  pursue,  when  appropriate, 
such  debt  collection  remedies  separately 
or  in  conjunction  with  salary  offset. 

§  1 0&-$6.01 5    Definitions. 

The  following  definitions  apply  to 
this  subpart: 

(a)  Administrative  offset  means 
withholding  funds  payable  by  the 
United  States  to,  or  held  by  the  United 
States  for,  a  person  to  satisfy  a  debt 
owed  by  the  payee. 

(b)  Agency  means  a  department, 
agency  or  sub-agency,  court,  court 
administrative  office,  or  instrumentahty 
in  the  executive,  judicial,  or  legislative 
branch  of  the  Federal  government, 
including  goverrunent  corporations. 

(c)  Centralized  salary  offset  computer 
matching  means  the  computerized 
comparison  of  Federal  employee  records 
with  delinquent  debt  records  to  identify 
Federal  employees  who  owe  such  debts. 

(d)  Consortium  means  an  interagency 
group  established  by  the  Secretary  of  the 
Treasury  to  implement  centralized 
salary  offset  computer  matching.  The 
group  includes  all  agencies  that 
disburse  Federal  salary  payments. 

(e)  Creditor  agency  means  any  agency 
that  is  owed  a  debt,  including  a  debt 
collection  center  when  acting  on  behalf 
of  a  creditor  agency  in  matters 
pertaining  to  the  collection  of  a  debt. 

(f)  Debt  means  any  amount  of  money, 
funds,  or  property  that  has  been 
determined  by  an  appropriate  official  of 
the  Federal  government  to  be  owed  to 
the  United  States  by  a  person,  including 
debt  administered  by  a  third  party 
acting  as  an  agent  for  the  Federal 
Government.  For  purposes  of  this 
subpart,  the  term  "debt"  does  not 
include  debts  arising  imder  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  1  et 
sea.). 

(g)  Delinquent  debt  record  means 
information  about  a  past-due,  legally 
enforceable  debt,  submitted  by  GSA  to 
FMS  for  purposes  of  administrative 
offset  (including  salary  offset)  in 
accordance  with  the  provisions  of  31 
U.S.C.  3716(c)(6)  and  applicable 
regulations.  Debt  information  includes 
the  amoimt  and  type  of  debt  and  the 
debtor's  name,  address,  and  taxpayer 
identifying  number. 

(h)  Disbursing  official  means  an 
officer  or  employee  designated  to 
disbiuse  Federal  salary  payments.  This 
includes  all  disbiusing  officials  of 


Federal  salary  payments,  including  but 
not  limited  to,  disbiusing  officials  of  the 
Department  of  the  Treasiuy ,  the 
Department  of  Defense,  the  United 
States  Postal  Service,  any  government 
corporation,  and  any  disbursing  official 
of  the  United  States  designated  by  the 
Secretary. 

(i)  Disposable  pay  means  the  amoxmt 
that  remains  from  an  employee's 
Federal  pay  after  required  deductions 
for  Federal,  State  and  local  income 
taxes;  Social  Security  taxes,  including 
Medicare  taxes;  Federal  retirement 
programs,  including  contributions  to  the 
Thrift  Savings  Plan  (TSP);  premiiuns  for 
hfe  (excluding  amounts  deducted  for 
supplemental  coverage)  and  health 
insurance  benefits;  Internal  Revenue 
Service  (IRS)  tax  levies;  and  such  other 
deductions  that  are  required  by  law  to 
be  withheld. 

(j)  Federal  employee  means  a  current 
employee  of  an  agency,  including  a 
current  member  of  the  Armed  Forces  or 
a  Reserve  of  the  Armed  Forces 
(Reserves),  employees  of  the  United 
States  Postal  Service,  and  seasonal  and 
temporary  employees. 

(k)  Federal  employee  records  means 
records  of  Federal  salary  payments  that 
a  paying  agency  has  certified  to  a 
disbursing  official  for  disbursement. 

(1)  FMS  means  the  Financial 
Management  Service,  a  bureau  of  the 
Department  of  the  Treasury. 

(m)  For  the  purposes  of  the  standards 
in  this  subpart,  unless  otherwise  stated, 
the  term  "Administrator"  refers  to  the 
Administrator  of  General  Services  or  the 
Administrator's  delegate. 

(n)  For  the  purposes  of  the  standards 
in  this  subpart,  unless  otherwise  stated, 
the  terms  "GSA"  and  "Agency"  are 
synonymous  and  interchangeable. 

(o)  Pay  means  basic  pay,  special  pay, 
incentive  pay,  retired  pay,  retainer  pay, 
or  in  the  case  of  an  individual  not 
entitled  to  basic  pay,  other  authorized 
pay, 

(p)  Paying  agency  means  the  agency 
that  employs  the  Federal  employee  who 
owes  the  debt  and  authorizes  the 
payment  of  his  or  her  cxurent  pay.  A 
paying  agency  also  includes  an  agency 
that  performs  payroll  services  on  behalf 
of  the  employing  agency. 

(q)  Salary  offset  means  administrative 
offset  to  collect  a  debt  owed  by  a 
Federal  employee  from  the  current  pay 
account  of  the  employee. 

(r)  Secretary  means  the  Secretary  of 
the  Treasury  or  his  or  her  delegate, 
(s)  Taxpayer  identifying  number 
means  the  identifying  number  described 
under  section  6109  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  6109). 
For  an  individual,  the  taxpayer 


identifying  number  is  the  individual's 
social  seciuify  number. 

§105-56.016    GSA  participation. 

(a)  As  required  under  5  U.S.C.  5514 
(a)(1),  GSA  must  participate  at  least 
annually  in  centralized  salary  offset- 
computer  matching.  To  meet  this 
requirement.  GSA  will  notify  FMS  of  all 
past-due,  legally  enforceable  debts 
delinquent  for  more  than  180  days  for 
purposes  of  administrative  offset,  as 
required  under  31  U.S.C.  3716(c)(6). 

Additionally,  GSA  may  notify  FMS  of 
past-due,  legally  enforceable  debts 
delinquent  for  less  than  180  days  for 
purposes  of  administrative  offset. 

(b)  Prior  to  submitting  a  debt  to  FMS  , 
for  purposes  of  collection  by 
administrative  offset,  including  salary 
offset,  GSA  will  provide  written 
certification  to  FMS  that: 

(1)  The  debt  is  past-due  and  legally 
enforceable  in  the  amount  submitted  to 
FMS  and  that  GSA  will  ensure  that 
collections  (other  than  collections 
through  offset)  are  properly  credited  to 
the  debt; 

(2)  Except  in  the  case  of  a  judgment 
debt  or  as  otherwise  allowed  by  law,  the 
debt  is  referred  for  offset  within  ten 
years  after  GSA's  right  of  action  accrues; 

(3)  GSA  has  complied  with  the 
provisions  of  31  U.S.C.  3716 
(administrative  offset)  and  related 
regulations  including,  but  not  limited 
to,  the  provisions  requiring  that  GSA 
provide  the  debtor  with  applicable 
notices  and  opportimities  for  a  review  of 
the  debt;  and 

(4)  GSA  has  compUed  with  the 
provisions  of  5  U.S.C.  5514  (salary 
offset)  and  related  regulations  including, 
but  not  limited  to,  the  provisions 
requiring  that  GSA  provide  the  debtor 
with  applicable  notices  and 
opportunities  for  a  hearing. 

(c)  FMS  may  waive  the  certification 
requirement  set  forth  in  paragraph  (b)(4) 
of  this  section  as  a  prerequisite  to 
submitting  the  debt  to  FMS.  If  FMS 
waives  the  certification  requirement, 
before  an  offset  occurs,  GSA  will 
provide  the  Federal  employee  with  the 
notices  and  opportimities  for  a  hearing 
as  required  by  5  U.S.C.  5514  and 
appUcable  regulations,  and  will  certify 
to  FMS  that  the  requirements  of  5  U.S.C. 
5514  and  applicable  regulations  have 
been  met. 

(d)  GSA  will  notify  FMS  immediately 
of  any  payments  credited  by  GSA  to  the 
debtor's  account,  other  than  credits  for 
amounts  collected  by  offset,  after 
submission  of  the  debt  to  FMS.  GSA 
will  notify  FMS  once  the  debt  is  paid  in 
its  entirety.  GSA  will  also  notify  FMS 
immediately  of  any  change  in  the  status 
of  the  legal  enforceability  of  the  debt,  for 
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example,  if  the  Agency  receives  notice 
that  the  debtor  has  filed  for  bankruptcy 
protection. 

§105-56.017    Centralized  salary  offset 
computer  match. 

(a)  Delinquent  debt  records  will  be 
compared  with  Federal  employee 
records  maintained  by  members  of  the 
consortium  or  paying  agencies.  The 
records  will  be  compared  to  identify 
Federal  employees  who  owe  delinquent 
debts  for  piuposes  of  collecting  the  debt 
by  administrative  offset.  A  match  will 
occxu  when  the  taxpayer  identifying 
number  and  name  of  a  Federal 
employee  are  the  same  as  the  taxpayer 
identifying  niunber  and  name  of  a 
debtor. 

(b)  As  authorized  by  the  provisions  of 
31  U.S.C.  3716(f),  FMS,  under  a 
delegation  of  authority  from  the 
Secretary,  has  waived  certain 
requirements  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988.  5 
U.S.C.  552a,  as  amended,  for 
administrative  offset,  including  salary 
offset,  upon  written  certification  by  the 
Administrator,  or  the  Administrator's 
delegate,  that  the  requirements  of  31 
U.S.C.  3716(a)  have  been  met. 
Specifically,  FMS  has  waived  the 
requirements  for  a  computer  matching 
agreement  contained  in  5  U.S.C.  552a{o) 
and  for  post-match  notice  and 
verification  contained  in  5  U.S.C. 
552a(p).  GSA  will  provide  certification 
in  accordance  with  the  provisions  of 

§  105-56.016(b)(3)  of  this  subpart. 

§105-56.018    Salary  offset. 

When  a  match  occurs  and  all  other 
requirements  for  offset  have  been  met, 
as  required  by  the  provisions  of  31 
U.S.C.  3716(c).  the  disbursing  official 
will  offset  the  Federal  employee's  salary 
payment  to  satisfy,  in  whole  or  part,  the 
debt  owed  by  the  employee. 
Alternatively,  the  paying  agency,  on 
behalf  of  the  disbiusing  official,  may 
deduct  the  amoimt  of  ^e  offset  from  an 
employee's  disposable  pay  before  the 
employee's  salary  payment  is  certified 
to  a  disbursing  official  for  disbiusement. 

§105-^.019    Offset  amount. 

(a)  The  minimum  dollar  amount 
referred  for  offset  under  this  subpart  is 
$100. 

(b)  The  amoimt  offset  from  a  salary 
payment  under  this  subpart-will  be  the 
lesser  of — 

(1)  The  amount  of  the  debt,  including 
any  interest,  penalties  and 
administrative  costs;  or 

(2)  Up  to  15%  of  the  debtor's 
disposable  pay. 

(c)  Alternatively,  the  amount  offset 
may  be  an  amoimt  agreed  upon,  in 
writing,  by  the  debtor  and  GSA. 


(d)  Offsets  will  continue  until  the 
debt,  including  any  interest,  penalties, 
and  administrative  costs,  is  paid  in  full 
or  otherwise  resolved  to  the  satisfaction 
of  GSA. 

§105-56.020    Priorities. 

(a)  A  levy  pursuant  to  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  1  et 
seq.]  takes  precedence  over  other 
deductions  under  this  subpart. 

(b)  When  a  salary  payment  may  be 
reduced  to  collect  more  than  one  debt, 
amounts  offset  under  this  subpart  will 
be  applied  to  a  debt  only  after  amounts 
offset  have  been  applied  to  satisfy  past 
due  child  support  debts  assigned  to  a 
State  pursuant  to  the  Social  Security  Act 
under  42  U.S.C.  602(a)(26)  or  671(a)(17). 

§105-56.021     Notice. 

(a)  Before  offsetting  a  salary  payment, 
the  disbursing  official,  or  the  paying 
agency  on  behalf  of  the  disbursing 
official,  will  notify  the  Federal 
employee  in  writing  of  the  date 
deductions  from  salary  will  commence 
and  of  the  amount  of  such  deductions. 

(b)(1)  When  an  offset  occurs  under 
this  subpart,  the  disbursing  official,  or 
the  paying  agency  on  behalf  of  the 
disbursing  official,  will  notify  the 
Federal  employee  in  writing  that  an 
offset  has  occurred  including — 

(i)  A  description  of  the  payment  and 
the  amount  of  offset  taken; 

(ii)  The  identity  of  GSA  as  the  creditor 
agency  requesting  the  offset;  and 

(iii)  A  contact  point  within  GSA  that 
will  handle  concerns  regarding  the 
offset. 

(2)  The  information  described  in 
paragraphs  (b)(1)(B)  and  (b)(1)(C)  of  tiiis 
section  does  not  need  to  be  provided  to 
the  Federal  employee  when  the  offset 
occurs  if  such  information  was  included 
in  a  prior  notice  from  the  disbursing 
official  or  paying  agency. 

(c)  The  disbursing  official  will  advise 
GSA  of  the  names,  mailing  addresses, 
and  taxpayer  identifying  numbers  of  the 
debtors  from  whom  amounts  of  past- 
due,  legally  enforceable  debt  were 
collected  and  of  the  amounts  collected 
from  each  debtor  for  GSA.  The 
disbursing  official  will  not  advise  GSA 
of  the  source  of  payment  from  which  the 
amounts  were  collected. 

§105-56.022    Fees. 

Agencies  that  perform  centralized 
salary  offset  computer  matching  services 
may  charge  a  fee  sufficient  to  cover  the 
full  cost  for  such  services.  In  addition, 
FMS,  or  a  paying  agency  acting  on 
behalf  of  FMS,  may  charge  a  fee 
'sufficient  to  cover  the  full  cost  of 
implementing  the  administrative  offset 
program.  FMS  may  deduct  the  fees  from 


amounts  collected  by  offset  or  may  bill 
GSA.  Fees  charged  for  offset  will  be 
based  on  actual  administrative  offsets 
completed  and  may  be  added  to  the  debt 
as  an  administrative  cost. 


§105-56.023 
collected. 


Disposition  of  amounts 


(a)  The  disbursing  official  conducting 
the  offset  will  transmit  amounts 
collected  for  debts,  less  fees  charged 
under  §  105-56.022  of  this  subpart,  to 
GSA. 

(b)  If  an  erroneous  offset  payment  is 
made  to  GSA,  the  disbursing  official 
will  notify  GSA  that  an  erroneous  offset 
payment  has  been  made. 

(1)  The  disbursing  official  may  deduct 
the  amoimt  of  the  erroneous  offset 
payment  from  future  amounts  payable 
to  GSA;  or 

(2)  Alteriiatively,  upon  the  disbursing 
official's  request,  GSA  will  prompUy 
return  to  the  disbursing  official  or  the 
affected  payee  an  amount  equal  to  the 
amount  of  the  erroneous  payment 
(without  regard  to  whether  any  other 
amounts  payable  to  GSA  have  been 
paid). 

(i)  The  disbursing  official  and  GSA 
will  adjust  the  debtor  records 
appropriately. 

(ii)  Unless  required  by  Federal  law  or 
contract,  refunds  under  this  subpart  will 
not  bear  interest. 

Subpart  C— Centralized  Salary  Offset 
(CSO)  Procedures— GSA  as  Paying 
Agency 


Purpose  and  scope. 

Definitions. 

GSA  participation. 

Centralized  salary  offset 


Sec. 

105-56.024 

105-56.025 

105-56.026 

105-56.027 

computer  match 
105-56.028     Salary  offset. 
105-56.029    Offset  amount. 
105-56.030     Priorities. 
105-56.031     Notice. 
105-56.032     Fees. 
105-56.033     Disposition  of  amounts 

collected. 

Authority:  5  U.S.C.  §5514;  31  U.S.C. 
§  3711:  31  U.S.C.  §  3716;  5  CFR  part  550, 
Subpart  K;  31  CFR  part  5;  31  CFR  285.7;  31 
CFR  parts  900-904. 

§  1 05-56.024    Purpose  and  scope. 

(a)  This  subpart  establishes 
procedures  for  the  offset  of  Federal 
salary  payments,  through  the  Financial 
Management  Service's  (FMS) 
administrative  offset  program,  to  collect 
delinquent  debts  owed  to  the  Federal 
Government.  This  process  is  known  as 
salary  offset.  Rules  issued  by  the  Office 
of  Persoimel  Management  contain  the 
requirements  Federal  agencies  must 
follow  prior  to  conducting  salary  offset 
and  the  procedures  for  requesting  offsets 
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directly  from  a  paying  agency.  See  5 
CFR  parts  550.1101-1108. 

(b)  This  subpart  implements  the 
requirement  under  5  U.S.C.  5514  (a)(1) 
that  all  Federal  agencies,  using  a  process 
known  as  centralized  salary  offset 
computer  matching,  identify  Federal 
employees  who  owe  delinquent  non-tax 
debt  to  the  United  States.  Centi^alized 
salary  offset  computer  matching  is  the 
computerized  comparison  of  delinquent 
debt  records  with  records  of  Federal 
employees.  The  piupose  of  centralized 
salary  offset  computer  matching  is  to 
identify  those  debtors  whose  Federal 
salaries  should  be  offset  to  collect 
delinquent  debts  owed  to  the  Federal 
Government. 

(c)  This  subpart  specifies  the 
delinquent  debt  records  and  Federal 
employee  records  that  must  be  included 
in  the  salary  offset  matching  process. 
For  purposes  of  this  subpart,  delinquent 
debt  records  consist  of  the  debt 
information  submitted  to  FT^S  for 
purposes  of  administrative  offset  as 
required  under  31  U.S.C.  3716(c)(6). 

(d)  An  interagency  consortium  was 
established  to  implement  centralized 
salary  offset  computer  matching  on  a 
Govemmentwide  basis  as  required 
under  5  U.S.C.  5514(a)(1).  Federal 
employee  records  consist  of  records  of 
Federal  salary  payments  disbiused  by 
members  of  the  consortiiun. 

§105-56.025    Definitions. 

The  following  definitions  apply  to 
this  subpart: 

(a)  Administrative  offset  means 
withholding  funds  payable  by  the 
United  States  to,  or  held  by  the  United 
States  for,  a  person  to  satisfy  a  debt 
owed  by  the  payee. 

(b)  Agency  means  a  department, 
agency  or  sub-agency,  court,  court 
administrative  office,  or  instrumentality 
in  the  executive,  judicial,  or  legislative 
branch  of  the  Federal  government, 
including  government  corporations. 

(c)  Centralized  salary  offset  computer 
matching  means  the  computerized 
comparison  of  Federal  employee  records 
with  delinquent  debt  records  to  identify 
Federal  employees  who  owe  such  debts. 

(d)  Consortium  means  an  interagency 
group  estabUshed  by  the  Secretary  of  the 
Treasury  to  implement  centralized 
salary  offset  computer  matching.  The 
group  includes  all  agencies  that 
disburse  Federal  salary  payments. 

(e)  Creditor  agency  means  any  agency 
that  is  owed  a  debt,  including  a  debt 
collection  center  when  acting  on  behalf 
of  a  creditor  agency  in  matters 
pertaining  to  the  collection  of  a  debt. 

(f)  Cross-serviced  agency  means  an 
arrangement  between  GSA  and  ajiother 
agency  whereby  GSA  provides  financial 


support  services  to  the  other  agency  on 
a  reimbursable  basis.  Financial  support 
services  can  range  from  simply 
providing  computer  and  software 
timesharing  services  to  full-service 
administrative  processing. 

(g)  Debt  means  any  amount  of  money, 
funds,  or  property  that  has  been 
determined  by  an  appropriate  official  of 
the  Federal  Government  to  be  owed  to 
the  United  States  by  a  person,  including 
debt  administered  by  a  third  party 
acting  as  an  agent  for  the  Federal 
Government.  For  purposes  of  this 
subpart,  the  term  "debt"  does  not 
include  debts  arising  under  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  1  et 
seqj. 

(h)  Delinquent  debt  record  means 
information  about  a  past-due.  legally 
enforceable  debt,  submitted  to  GSA  by 
FMS  for  purposes  of  administrative 
offset  (including  salary  offset)  in 
accordance  with  the  provisions  of  31 
U.S.C.  3716(c)(6)  and  applicable 
regulations.  Debt  information  includes 
the  amount  and  type  of  debt  and  the 
debtor's  name,  address,  and  taxpayer 
identifying  number. 

(i)  Disbursing  official  means  an  officer 
or  employee  designated  to  disburse 
Federal  salary  payments.  This  includes 
all  disbiu-sing  officials  of  Federal  salary 
payments,  including  but  not  limited  to, 
disbursing  officials  of  the  Department  of 
the  Treasiuy,  the  Department  of 
Defense,  the  United  States  Postal 
Service,  any  government  corporation, 
and  any  disbursing  official  of  the  United 
States  designated  by  the  Secretary. 

(j)  Disposable  pay  means  the  amount 
that  remains  from  an  employee's 
Federal  pay  after  required  deductions 
for  Federal,  State  and  local  income 
taxes;  Social  Seciu-ity  taxes,  including 
Medicare  taxes;  Federal  retirement 
programs,  including  contributions  to  the 
Thrift  Savings  Plan  (TSP);  premiums  for 
life  (excluding  amounts  deducted  for 
supplemental  coverage)  and  health 
insurance  benefits;  Internal  Revenue 
Service  (IRS)  tax  levies;  and  such  other 
deductions  that  are  required  by  law  to 
be  withheld. 

(k)  Employee  means  any  individual 
employed  by  GSA  or  a  cross-serviced 
agency  of  the  executive,  legislative,  or 
judicial  branches  of  the  Federal 
Government,  including  Government 
corporations. 

(0  Federal  employee  records  means 
records  of  Federal  salary  payments  that 
a  paying  agency  has  certified  to  a 
disbursing  official  for  disbursement. 

(m)  FMS  means  the  Financial 
Management  Service,  a  bureau  of  the 
Department  of  the  Treasury. 

(n)  Pay  means  basic  pay,  special  pay, 
incentive  pay.  retired  pay.  retainer  pay. 


or  in  the  case  of  an  individual  not 
entitled  to  basic  pay,  other  authorized 
pav. 

(o)  Paying  agency  means  the  agency 
that  employs  the  Federal  employee  who 
owes  the  debt  and  authorizes  the 
payment  of  his  or  her  current  pay.  A 
paying  agency  also  includes  an  agency 
that  performs  payroll  services  on  behalf 
of  the  employing  agency. 

(p)  Salary  offset  means  administrative 
offset  to  collect  a  debt  owed  by  a 
Federal  employee  from  the  ciurent  pay 
account  of  the  employee. 

(q)  Secretary  means  the  Secretary  of 
the  Treasury  or  his  or  her  delegate. 

(r)  Taxpayer  identifying  number 
means  the  identifying  number  described 
under  section  6109  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  6109). 
For  an  individual,  the  taxpayer 
identifying  number  is  the  individual's 
social  security  number. 

§105-^6.026    GSA  participation. 

(a)  As  required  under  5  U.S.C. 
5514(a)(1),  creditor  agencies  must 
participate  at  least  annually  in 
centralized  salary  offset  computer 
matching.  To  meet  this  requirement, 
creditor  agencies  will  notify  FMS  of  all 
past-due,  legally  enforceable  debts 
delinquent  for  more  than  180  days  for 
piuposes  of  administrative  offset,  as 
required  under  31  U.S.C.  3716(c)(6). 
Additionally,  creditor  agencies  may 
notify  FMS  of  past-due,  legally 
enforceable  debts  delinquent  for  less 
than  18P  days  for  purposes  of 
administrative  offset. 

(b)  Prior  to  submitting  a  debt  to  FMS 
for  piuposes  of  collection  by 
administrative  offset,  including  salary 
offset,  creditor  agencies  will  provide 
wrritten  certification  to  FMS  that— 

(1)  The  debt  is  past-due  and  legally 
enforceable  in  the  amount  submitted  to 
FMS  and  that  the  creditor  agency  will 
ensure  that  collections  (other  than 
collections  through  offset)  are  properly 
credited  to  the  debt; 

(2)  Except  in  the  case  of  a  judgment 
debt  or  as  otherwise  allowed  by  law,  the 
debt  is  referred  for  offset  within  ten 
years  after  the  creditor  agency's  right  of 
action  accrues; 

(3)  The  creditor  agency  has  complied 
vdth  the  provisions  of  31  U.S.C.  3716 
(administrative  offset)  and  related 
regidations  including,  but  not  limited 
to,  the  provisions  requiring  the  creditor 
agency  to  provide  the  debtor  with 
applicable  notices  and  opportunities  for 
a  review  of  the  debt;  and 

(4)  The  creditor  agency  has  complied 
with  the  provisions  of  5  U.S.C.  5514 
(salary  offset)  and  related  regulations 
including,  but  not  limited  to,  the 
provisions  requiring  the  creditor  agency 
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to  provide  the  debtor  with  applicable 
notices  and  opportunities  for  a  hearing. 

(c)  FMS  may  waive  the  certification 
requirement  set  forth  in  paragraph  (b)(4) 
of  this  section  as  a  prerequisite  to 
submitting  the  debt  to  FMS.  If  FMS 
waives  the  certification  requirement, 
before  an  offset  occiu-s,  the  creditor 
agency  will  provide  the  Federal 
employee  with  the  notices  and 
opportunities  for  a  hearing  as  required 
by  5  U.S.C.  5514  and  applicable 
regulations,  and  will  certify  to  FMS  that 
the  requirements  of  5  U.S.C.  5514  and 
applicable  regulations  have  been  met. 

fd)  The  creditor  agency  will  notify 
FMS  inunediately  of  any  payments 
credited  by  the  agency  to  the  debtor's 
account,  other  than  credits  for  amounts 
collected  by  offset,  after  submission  of 
the  debt  to  FMS.  The  creditor  agency 
will  notify  FMS  once  the  debt  is  paid  in 
its  entirety.  The  creditor  agency  will 
also  notify  FMS  inunediately  of  any 
change  in  the  status  of  the  legal 
enforceability  of  the  debt,  for  example, 
if  the  agency  receives  notice  that  the 
debtor  has  filed  for  bankruptcy 
protection. 

§  1 05-56.027    Centralized  salary  offset 
'  computer  match. 

(a)  Delinquent  debt  records  will  be 
compared  with  Federal  employee 
records  maintained  by  members  of  the 
tonsortiiun  or  paying  agencies.  The 
records  will  be  compared  to  identify 
Federal  employees  who  owe  delinquent 
debts  for  piuposes  of  collecting  the  debt 
by  administrative  offset.  A  match  will 
occiu-  when  the  taxpayer  identifying 
number  and  name  of  a  Federal 
employee  are  the  same  as  the  taxpayer 
identifying  niunber  and  name  of  a 
debtor. 

(b)  As  authorized  by  the  provisions  of 
31  U.S.C.  3716(f),  FMS,  under  a 
delegation  of  authority  from  the 
Secretary,  has  waived  certain 
requirements  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  5 
U.S.C.  552a,  as  amended,  for 
administrative  offset,  including  salary 
offset,  upon  written  certification  by  the 
creditor  agency,  that  the  requirements  of 
31  U.S.C.  3716(a)  have  been  met. 
Specifically,  FMS  has  waived  the 
requirements  for  a  computer  matching 
agreement  contained  in  5  U.S.C.  552a{o) 
and  for  post-match  notice  and 
verification  contained  in  5  U.S.C. 
552a(p). 

§105-56.028    Salary  offset 

When  a  match  occurs  and  all  other 
requirements  for  offset  have  been  met, 
as  required  by  the  provisions  of  31 
U.S.C.  3716(c),  the  disbursing  official 
will  offset  the  GSA  employee's  or  cross- 


serviced  agency  employee's  salary 
payment  to  satisfy,  in  whole  or  part,  the 
debt  owed  by  the  employee. 
Alternatively,  the  GSA  National  Payroll 
Center,  serving  as  the  paying  agency,  on 
behalf  of  the  disbursing  official,  may 
deduct  the  amount  of  the  offset  from  an 
employee's  disposable  pay  before  the 
employee's  salary  payment  is  certified 
to  a  disbursing  official  for  disbursement. 

§105-56.029    Offset  amount. 

(a)  The  minimum  dollar  amount  of 
salary  offset  imder  this  subpart  is  $100. 

(b)  The  amount  offset  from  a  salary 
payment  under  this  subpart  will  be  the 
lesser  of — 

(1)  The  amount  of  the  debt,  including 
any  interest,  penalties  and 
administrative  costs;  or 

(2)  Up  to  15%  of  the  debtor's 
disposable  pay. 

(c)  Alternatively,  the  amoimt  offset 
may  be  an  amount  agreed  upon,  in 
writing,  by  the  debtor  and  the  creditor 
agency. 

(d)  Offsets  will  continue  until  the 
debt,  including  any  interest,  penalties, 
and  administrative  costs,  is  paid  in  frUl 
or  otherwise  resolved  to  the  satisfaction 
of  the  creditor  agency. 

§105-56.030    Priorities. 

GSA,  acting  as  the  paying  agency,  on 
behalf  of  the  disbursing  official,  will 
apply  the  order  of  precedence  when 
processing  debts  identified  by  the 
centralized  salary  offset  computer  match 
program  as  follows: 

(a)  A  levy  pursuant  to  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  1  et 
seq.)  takes  precedence  over  other 
deductions  under  this  subpart. 

(b)  When  a  salary  payment  may  be 
reduced  to  collect  more  than  one  debt, 
amoimts  offset  imder  this  subpart  will 
be  applied  to  a  debt  only  after  amounts 
offset  have  been  applied  to  satisfy  past 
due  child  support  debts  assigned  to  a 
State  pursuant  to  the  Social  Seciu-ity  Act 
under  42  U.S.C.  602(a)(26)  or  671(a)(17). 

105-56.031     Notice. 

(a)  The  disbiusing  official  will 
provide  GSA  an  electronic  list  of  the 
names,  mailing  addresses,  and  taxpayer 
identifying  numbers  of  the  debtors  from 
whom  amounts  of  past-due,  legally 
enforceable  debt  are  due  other  Federal 
agencies.  The  disbursing  official  will 
identify  the  creditor  agency  name  and  a 
point  of  contact  that  will  handle 
concerns  regarding  the  debt. 

(b)  Before  offsetting  a  salary  pajnment, 
the  GSA  National  Payroll  Center,  acting 
as  the  paying  agency  on  behalf  of  the 
disbursing  official,  will  notify  the  debtor 
in  writing  of  the  date  deductions  from 
salary  will  commence  and  of  the 
amount  of  such  deductions. 


(c)(1)  When  an  offset  occurs  under 
this  subpart,  the  disbursing  official,  or 
the  GSA  National  Payroll  Center  on 
behalf  of  the  disbursing  official,  will 
notify  the  debtor  in  writing  that  an 
offset  has  occurred  including — 

(i)  A  description  of  the  payment  and  - 
the  amount  of  offset  taken; 

(ii)  The  identity  of  the  creditor  agency 
identified  by  the  disbursing  official 
requesting  the  offset;  and 

(ill)  A  contact  point  at  the  creditor 
agency  identified  by  the  disbursing 
official  that  will  handle  concerns 
regarding  the  offset. 

(2)  The  information  described  in 
paragraphs  (c)(1)(B)  and  (c)(1)(C)  of  this 
section  does  not  need  to  be  provided  to 
the  debtor  when  the  offset  occurs  if  such 
information  was  included  in  a  prior 
notice  from  the  disbursing  official  or  the 
creditor  agency. 

§105-56.032    Fees. 

GSA,  while  performing  centralized 
salary  offset  computer  matching 
services,  may  charge  a  fee  sufficient  to 
cover  the  full  cost  for  such  services.  In 
addition,  FMS,  or  GSA  acting  as  the 
paying  agency  on  behalf  of  FMS,  may 
charge  a  fee  sufficient  to  cover  the  full 
cost  of  implementing  the  administrative 
offset  program.  FMS  may  deduct  the 
fees  from  amounts  collected  by  offset  or 
may  bill  the  creditor  agency.  Fees 
charged  for  offset  will  be  based  on 
actual  administrative  offsets  completed. 


§105-56.033 
collected. 


Disposition  of  amounts 


(a)  The  disbursing  official  conducting 
the  offset  will  transmit  amounts 
collected  for  debts,  less  fees  charged 
under  §  105-56.032  of  this  subpart,  to 
the  creditor  agency. 

(b)  ff  an  erroneous  offset  payment  is 
made  to  the  creditor  agency,  the 
disbursing  official  will  notify  the 
creditor  agency  that  an  erroneous  offset 
payment  has  been  made. 

(1)  The  disbiusing  official  may  deduct 
the  amount  of  the  erroneous  offset 
payment  from  futiue  amounts  payable 
to  the  creditor  agency;  or 

(2)  Alternatively,  upon  the  disbursing 
official's  request,  the  creditor  agency 
will  promptly  return  to  the  disbursing 
official  or  the  affected  payee  an  amount 
equal  to  the  amoimt  of  the  erroneous 
payment  (without  regard  to  whether  any 
other  amoimts  payable  to  the  creditor 
agency  have  been  paid).  The  disbursing 
official  and  the  creditor  agency  will 
adjust  the  debtor  records  appropriately. 

(FR  Doc.  03-17477  Filed  7-9-03;  8:45  am) 
BILUNG  CODE  6820-2»-4> 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  030613152-3152-01  ;  I.D. 
051903B] 

RIN  0648-AQ38 

Atlantic  Highly  Migratory  Species; 
Atlantic  Bluefln  Tuna  Quota 
Specification,  General  Category  Effort 
Controls,  and  Permit  Revisions 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Proposed  initial  2003  quota 
specifications,  General  category  effort 
controls,  permit  revisions,  and 
definition  of  the  management  boimdary 
area;  request  for  comments. 


SUMMARY:  NMFS  proposes  initial  2003 
fishing  year  specifications  for  the 
Atlantic  bluefin  t\ma  (BFT)  fishery  to  set 
BFT  quotas  for  each  of  the  established 
fishing  categories,  to  set  General 
category  efi^ort  controls,  to  allocate  25 
metric  tons  of  BFT  to  account  for 
incidental  catch  of  BFT  by  pelagic 
longline  vessels  in  the  vicinity  of  the 
management  boundary  area,  to  define 
the  management  boundary  area  and 
applicable  restrictions,  and  to  revise 
permit  requirements  to  allow  General 
category  vessels  to  participate  in 
registered  recreational  HMS  fishing 
tournaments  and  to  allow  permit 
applicants  a  10-day  period  to  make 
permit  category  changes  to  correct 
errors.  The  proposed  initial  quota 
specifications,  including  the  quota 
allocation  to  accoimt  for  incidental 
catch  of  BFT  by  pelagic  longline  vessels 
in  the  vicinity  of  the  management 
boundary  area  and  the  General  category 
effort  controls,  are  necessary  to 
implement  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT), 
as  required  by  the  Atlantic  Tunas 
Convention  Act  (ATCA),  and  to  achieve 
domestic  management  objectives  under 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  proposed 
definition  of  the  management  boundary 
area  is  to  assist  management, 
monitoring,  and  enforcement  of  the  25 
mt  allocated  to  the  Longline  category. 
The  proposed  permit  revisions  to  allow 
General  category  permitted  vessels  to 
participate  in  registered  recreational    ' 
HMS  fishing  tournaments  and  to  allow 
a  time  period  for  permit  category 


changes  are  intended  to  relieve 
restrictions  and  help  achieve  domestic 
management  objectives. 
DATES:  Written  comments  must  be 
received  on  or  before  August  8,  2003. 
Public  hearings  on  this  proposed  rule 
will  be  held  in  July  2003.  Times  and 
locations  for  the  public  hearings  will  be 
specified  in  a  separate  document  in  the 
Federal  Register  to  be  published  at  a 
later  date. 

ADDRESSES:  Written  comments  on  the 
proposed  initial  quota  specifications. 
General  category  effort  controls, 
definition  of  management  boundary 
area,  and  permit  revisions  should  be 
sent  to  Brad  McHale,  Highly  Migratory 
Species  Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
One  Blackburn  Dr.  Gloucester,  MA 
01930.  Comments  also  may  be  sent  via 
facsimile  (fax)  to  (978)  281-9340. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale  (978)  281-9260. 
SUPPLEMENTARY  INFORMATION:  Atlantic 
tunas  are  managed  under  the  dual 
authority  of  the  Magnuson-Stevens  Act 
and  ATCA.  ATCA  authorizes  the 
Secretary  of  Commerce  (Secretary)  to 
implement  binding  recommendations  of 
ICCAT.  The  authority  to  issue 
regulations  under  the  Magnuson- 
Stevens  Act  and  ATCA  has  been 
delegated  from  the  Secretary  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA). 

Background 

On  May  28,  1999,  NMFS  published  in 
the  Federal  Register  (64  FR  29090)  final 
regulations,  effective  July  1, 1999, 
implementing  the  Fishery  Management 
Plan  for  Atlantic  Tunas,  Swordfish,  and 
Sharks  (HMS  FMP)  that  was  adopted 
and  made  available  to  the  public  in 
April  1999.  These  proposed  initial 
specifications  are  published  in 
accordance  with  the  HMS  FMP  and  are 
necessary  to  implement  the  2002  ICCAT 
Recommendation,  as  required  by  ATCA, 
and  to  achieve  domestic  management 
objectives  imder  the  Magnuson-Stevens 
Act.  In  2002,  ICCAT  recommanded 
increasing  the  Total  Allowable  Catch 
(TAC)  for  the  western  Atlantic 
management  area  bom  2,500  mt  to  2,700 
mt,  consistent  with  the  1998  rebuilding 
plan  for  western  Atlantic  bluefin  tima. 
The  2002  quota  increase  is  inclusive  of 
a  25-mt  quota  to  account  for  bycatch  of 
BFT  related  to  directed  longline 
fisheries  for  other  species  in  the  vicinity 
of  the  management  boundary  area.  The 
ICCAT  recommendation  did  not 
elaborate  further  as  to  how  the  vicinity 
of  the  management  boundary  area  was 


to  be  defined.  These  proposed  initial 
quota  specifications  would  be  consistent 
with  the  BFT  rebuilding  program  as  set 
forth  in  the  HMS  FMP,  would  allocate 
the  2002  ICCAT-recommended  quota  for 
the  2003  fishing  year  (Jime  1,  2003  - 
May  31,  2004)  among  the  several 
established  domestic  fishing  categories 
based  on  the  current  BFT  quota 
allocation  percentages  established  in  the 
HMS  FMP,  would  allocate  25  metric 
tons  to  the  longline  north  subquota  and 
define  "vicinity  of  the  management 
boundary  area"  to  the  application  of  the 
25  metric  tons,  and  woiild  carry  over 
any  unharvested  2002  fishing  year 
quota.  Also,  in  accordance  with  the 
HMS  FMP,  NMFS  proposes  the  General 
category  effort  control  schedule, 
including  time-period  subquotas  and 
restricted  fishing  days  (RFDs),  for  the 
2003  fishing  season. 

On  December  18,  2002,  NMFS 
established  the  Atlantic  HMS  Angling 
category  permit  requirement  (67  FR 
77434)  and  required  all  vessels 
participating  in  HMS  recreational 
fishing  activities,  except  for  HMS 
Charter/Headboats,  to  obtain  an  HMS 
Angling  category  permit.  As  vessels  are 
not  authorized  to  possess  two  permits 
during  the  same  fishing  year.  General 
category  vessels  are  no  longer  allowed 
to  fish  for  and/or  to  retain  sharks, 
swordfish,  and/or  billfish  under  the 
daily  recreational  retention  limits,  thus 
precluding  General  category  vessels 
from  participating  in  recreational  HMS 
fishing  or  in  registered  recreational 
HMS  fishing  tournaments.  This  action 
proposes  to  amend  the  current 
regulations  regarding  HMS  Angling 
category  permits  to  allow  General 
category  permit  holders  to  participate  in 
registered  recreational  HMS  fishing 
tournaments. 

On  June  12,  2003,  NMFS  issued  a 
temporary  rule  (68  FR  35185),  effective 
through  June  9,  2003,  to  address 
comments  that  the  new  permit  category 
and  the  change  to  activities  formerly 
allowed  under  General  category  rules 
have  caused  confusion.  Due  to  this 
confusion,  many  permit  holders 
obtained  Atlantic  Tunas  General 
category  vessel  permits  in  error.  Due  to 
the  circiunstances  of  the  new  HMS 
Angling  permit  requirement,  that 
temporary  rule  provides  a  30-day 
period  for  Atlantic  Tunas  General 
category  permit  holders  to  change  their 
permit  category  and  obtain  Atlantic 
HMS  Angling  category  permits. 

Since  the  issuance  ofthe  June  12, 
2003,  temporary  rule,  NMFS  received 
numerous  comments  on  a  daily  basis 
that  other  permits  have  been  issued  in 
incorrect  categories  due  to  confusion 
about  the  new  HMS  Angling  permit 
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category,  human  error  in  selecting  the 
permit  due  to  unfamiliarity  with  the 
automated  permitting  system,  or  to 
possible  administrative  error.  Currently, 
the  existing  regulations  do  not  provide 
any  mechanism  for  addressing  such 
errors  made  by  permittees  or  NOAA 
Fisheries'  permit  contractor.  Persons 
issued  permits  in  the  Atlantic  Tunas 
General  and  Harpoon  and  Atlantic  HMS 
Angling  and  Charter/Headboat 
categories  have  also  contacted  NOAA 
Fisheries  to  seek  relief  for  permits 
issued  in  incorrect  categories.  Due  to  the 
circumstances  of  the  new  HMS  Angling 
permit  requirements  and  to  the 
numerous  errors  in  permit  category 
issuance,  NMFS  issued  a  second 
temporary  rule,  effective  June  23,  2003, 
through  December  31,  2003,  to  provide 
a  10-day  period  for  all  Atlantic  Tunas 
General,  Harpoon,  and  Trap  categories 
and  Atlantic  HMS  Angling  and  Charter/ 
Headboat  category  permit  holders  to 
correct  permit  category  errors  (68  FR 
38233). 

A  number  of  issues  regarding  the 
domestic  management  of  BFT  wer6 
discussed  at  length  during  the  most 
recent  HMS  Advisory  Panel  (AP) 
meeting  held  in  Silver  Spring,  MD, 
many  of  which  are  beyond  the  scope  of 
this  action  and  will  be  addressed  in 
future  regulatory  or  FMP  amendments. 
These  issues  may  include,  but  are  not 
limited  to,  adjustment  of  domestic  quota 
allocation  percentages,  adjustment  of 
General  category  time-period  subquotas, 
addressing  the  Petition  for  Rulemaking 
submitted  by  the  North  Carolina 
Department  of  Marine  Fisheries  (see 
Notice  of  Receipt  of  Petition,  67  FR 
69502,  November  18,  2002),  adjustment 
of  quota  category  opening  and  closure 
dates,  and  adjustment  of  large  medium 
BFT  size  tolerances  in  the  Harpoon  and 
Purse  seine  categories.  Because  many  of 
these  issues  require  further  analysis  and 
public  input  and  because  these  initial 
specifications  need  to  be  issued  as  soon 
as  possible  given  that  the  2003  fishing 
year  started  on  Jime  1,  NMFS  intends  to 
address  these  issues  as  separate 
rulemaking  activities  and  publish  a 
Notice  of  Intent  in  the  Federal  Register 
to  begin  the  process  of  addressing  those 
issues  requiring  an  HMS  FMP 
amendment. 

After  consideration  of  public 
comment,  NMFS  will  issue  final  initial 
specifications  and  effort  controls  and 
publish  them  in  the  Federal  Register. 
The  final  initial  quota  specifications  and 
effort  controls  may  subsequently  be 
adjusted  during  the  course  of  the  fishing 
year,  consistent  with  the  provisions  of 
the  HMS  FMP.  Such  adjustments  will  be 
published  in  the  Federal  Register. 


Domestic  Quota  Allocation 

The  HMS  FMP  and  its  implementing 
regulations  established  baseline 
percentage  quota  shares  for  the  domestic 
fishing  categories.  These  percentage 
shares  were  based  on  allocation 
procediues  that  had  been  developed  by 
NMFS  over  several  years.  The  baseline 
percentage  quota  shares  established  in 
the  HMS  FMP  for  fishing  years 
beginning  June  1, 1999,  to  the  present 
are  as  follows:  General  category  -  47.1 
percent;  Harpoon  category  -  3.9 
percent;  Purse  Seine  category  ~  18.6 
percent;  Angling  category  --  19.7 
percent;  Longline  category  --  8.1 
percent;  Trap  category  -  0.1  percent; 
and  Reserve  --  2.5  percent.  The  2002 
ICCAT-recommended  U.S.  BFT  quota  of 
1,464.6  mt,  not  including  the  25  mt  set 
aside  for  pelagic  longline  vessels,  would 
be  allocated  in  accordance  to  these 
'percentages.  However,  in  addition  to  the 
2002  ICCAT  quota  Recommendation, 
quota  allocations  are  adjusted  based  on 
overharvest  or  underharvest  from  prior 
fishing  year's  activity  and  results  of  U.S. 
data  on  dead  discards  and  on  the  use  of 
the  ICCAT  dead  discard  allowance. 
Each  of  these  adjustments  is  discussed 
below  and  then  applied  to  the  results  of 
the  above  percentage  shares  to 
determine  the  2003  fishing  year 
proposed  initial  specifications.  ' 

2002  Underharvest/Overharvest 

The  current  ICCAT  BFT  quota 
recommendation  allows,  and  U.S. 
regulations  require,  the  addition  or 
subtraction,  as  appropriate,  of  any 
imderharvest  or  overharvest  in  a  fishing 
year  to  the  following  fishing  year, 
provided  that  such  carryover  does  not 
result  in  overharvest  of  the  total  annual 
BFT  quota  and  is  consistent  with  all 
applicable  ICCAT  Recommendations, 
including  restrictions  on  landings  of 
school  BFT.  Therefore,  NMFS  proposes 
to  adjust  the  2003  fishing  year  quota 
specifications  for  the  BFT  fishery  to 
account  for  imderharvest  and/or 
overharvest  in  the  2002  fishing  year. 

The  General  category  fishery  for  BFT 
was  closed,  as  of  December  15,  2002,  for 
the  remainder  of  the  2002  fishing  year 
(June  1,  2002  -  May  31,  2003;  67  FR 
77433,  December  18,  2002).  Overall  U.S. 
landings  figures  for  the  fishing  year  are 
still  preliminary,  since  other  categories 
were  open  and  final  data  bom  these 
categories  have  not  yet  been  analyzed. 
Thus,  the  landings  figures  may  be 
updated  before  the  2003  specifications 
are  finalized.  For  the  2002  fishing  year, 
NMFS  has  preliminarily  determined 
that  General  category  landings  were 
higher  than  the  adjusted  General 
category  quota  by  16.3  mt.  Purse  Seine 


category  landings  were  fewer  than  the 
adjusted  Pm-se  Seine  category  quota  by 
110.0  mt.  Regulations  at  50  CFR 
635.27{a)(9)(i)  require  that  Purse  Seine 
category  underharvests  or  overharvests 
be  subtracted  from  or  added  to  each 
individual  vessel's  quota  allocation,  as 
appropriate.  Based  on  the  estimated 
amount  of  Reserve  that  NMFS  is 
maintaining  for  the  landing  of  BFT 
taken  during  ongoing  scientific  research 
projects,  NMFS  estimates  that  10.3 
metric  tons  of  Reserve  remains 
imharvested  from  the  2002  fishing  year. 
This  remaining  Reserve  quota  will  be 
used  to  partially  address  the  General 
category  overharvest  in  2002. 

The  Angling,  Longline,  Trap,  and 
Harpoon  category  fisheries  remained 
open  through  May  31,  2003.  As  NMFS 
anticipates  publication  of  final  BFT 
quota  specifications  for  the  2003  fishing 
year  prior  to  the  availability  of  final 
2002  fishing  year  landings  figures  for 
these  four  categories,  best  estimates 
based  on  current  landings  patterns  will 
be  used  to  determine  carryover 
amounts,  if  any.  Harpoon  category 
landings  are  less  than  the  adjusted 
Harpoon  category  quota  by 
approximately  20.7  mt.  Angling 
category  under/over  harvests  vary  by 
size  class  for  the  2002  fishing  year: 
School  BFT  -- 136.0  mt  underharvest, 
large  school/small  medium  BFT  --  76.1 
mt  underharvest,  large  medium/giant 
BFT  -- 1.5  mt  overharvest,  and  school 
reserve  -  20.5  mt  imderharvest. 
Overharvest  in  the  large  medium/giant 
size  class  will  be  addressed  by  transfer 
from  the  large  school/small  medium 
category.  Longline  category  landings  are 
less  than  the  adjusted  quota  by  233  mt. 
In  2002,  no  landings  were  recorded  in 
the  Trap  category  leaving  2.3  mt.  For  the 
above  four  categories  that  remain  open, 
the  final  initial  2003  BFT  quota 
specifications  will  be  issued  based  on 
updated  2002  landings. 

For  all  categories  with  underharvests 
from  the  2002  fishing  year,  these  initial 
specifications  include  provisions  to 
carry  forward  remaining  quota  to  the 
same  category  for  the  2003  fishing  year. 
However,  the  unused  school  reserve 
(approximately  20.5  mt)  is  proposed  to 
be  allocated  to  the  Reserve  category. 

Dead  Discards 

As  part  of  the  BFT  rebuilding 
program,  ICCAT  recommends  an 
allowance  for  dead  discards.  The  U.S. 
dead  discard  allowance  is  68  mt.  The 

2001  preliminary  estimate  of  U.S.  dead 
discards,  as  reported  in  pelagic  longline 
vessel  logbooks,  totaled  25.0  mt  (U.S. 
National  Report  to  ICCAT  2002).  As 
estimates  of  BFT  dead  discards  for  the 

2002  fishing  year  wUl  not  be  available 
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for  some  time,  the  estimate  for  the  2001 
calendar  year  was  used  to  calculate  the 
amount  to  be  added  to,  or  subtracted 
from,  the  U.S.  BFT  landings  quota  for 
2003  as  a  result  of  dead  discards. 
Estimates  of  dead  discards  from  other 
gear  types  and  fishing  sectors  that  do 
not  use  the  pelagic  longline  vessel 
logbook  are  imavailable  at  this  time  and 
thus  are  not  included  in  this 
calculation.  As  U.S.  fishing  activity  is 
estimated  to  have  resulted  in  less  dead    ' 
discards  than  its  allowance,  the  I(XAT 
Recommendation  and  U.S.  regulations 
state  that  the  United  States  may  add  one 
half  of  the  difference  between  the 
amount  of  dead  discards  and  the 
allowance  (i.e..  68.0  mt  -  25.0  mt  =  43.0 
mt.  43.0  mt/2  =  21.5  mt)  to  its  total 
allowed  landings  for  the  following 
fishing  year,  or  to  individual  fishing 
categories,  or  to  the  Reserve.  NMFS 
proposes  to  allocate  the  21.5  mt  to  the 
Reserve  category  quota. 

2003  Proposed  Initial  Quota 
Specifications 

Therefore,  in  accordance  with  the 
2002  lOCAT  Recommendation,  the 
ICCAT  Recommendation  regarding  the 
dead  discard  allowance,  the  HMS  FMP 
percentage  shares  for  each  of  the 
domestic  categories,  and  regulations 
regarding  annual  adjustments  at 
§  635.27(a)(9)(ii),  NMFS  proposes  initial 
quota  specifications  for  the  2003  fishing 
year  as  follows:  General  category  -- 
683.8  mt;  Harpoon  category  ~  77.8  mt; 
Purse  Seine  category  -  382.4  mt; 
Angling  category  -  499.2  mt;  Longline 
category  -- 166.9  mt;  and  Trap  category 
-  3.8  mt.  Additionally,  78.6  mt  would 
be  allocated  to  the  Reserve  category  for 
inseason  allocations,  including        ^ 
providing  for  a  late  season  General 
category  fishery,  or  to  cover  scientific 
research  collection  and  potential 
overharvest  in  any  category  except  the 
Purse  Seine  category. 

Based  on  the  above  proposed  initial 
specifications,  the  Angling  category 
quota  of  499.2  mt  would  be  further 
subdivided  as  follows:  School  BFT  -- 
233.1  mt,  with  130  mt  to  the  northern 
area  (north  of  39°  18'  N.  latitude),  103.1 
mt  to  the  southern  area  (south  of  39°  18' 
N.  latitude),  plus  22.1  mt  held  in 
reserve;  large  school/small  medium  BFT 
--  237.4  mt,  with  127.6  mt  to  the 
northern  area  and  109.8  mt  to  the 
southern  area;  and  large  medium/giant 
BFT  -  6.6  mt,  with  2.2  mt  to  the 
northern  area  and  4.4  mt  to  the  southern 
area.  These  subquotas  reflect  the 
adjusted  north-south  dividing  line  (39° 
18'  N.  latitude)  and  percentage  quota 
allocations  in  the  northern  and  southern 
areas  for  the  Angling  category,  as 
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implemented  by  NMFS  through  a  final 
rule  on  August  15,  2001  (66  FR  42801). 

The  2002  ICCAT  recommendation 
includes  a  25  mt  set-aside  quota  to 
account  for  bycatch  of  BFT  related  to 
directed  longline  fisheries  in  the 
vicinity  of  the  management  area 
boimdary.  This  set-aside  quota  is  in 
addition  to  the  overall  incidental 
longline  quota  to  be  subdivided  in 
accordance  to  the  North/South 
allocation  percentages  mentioned 
below.  NMFS  recently  adjusted  the 
boimdary  Une  between  the  northern  and 
southern  areas  to  31°00'  N.  latitude, 
near  Jekyll  Island,  Georgia  (an  area  with 
little  longline  fishing  activity  nearby), 
and  adjusted  the  Longline  quota 
distribution  to  allocate  40  percent  to  the 
northern  area  and  60  percent  to  the 
southern  area  (68  FR  32414,  May  30, 
2003).  Thus,  the  proposed  Longline 
category  quota  of  166.9  mt  would  be 
subdivided  as  follows:  49.8  mt  to 
longline  vessels  landing  BFT  north  of 
31°  N.  latitude  and  92.1  mt  to  longline 
vessels  landing  BFT  south  of  31°  N. 
latitude.  The  25  mt  allocated  by  ICCAT 
for  longline  vessels  in  the  vicinity  of  the 
management  bouiidary  area  would  be 
allocated  to  the  Longline  north 
subcategory.  Accoimting  for  landings 
under  this  additional  quota  would  be 
maintained  separately  from  other 
landings  under  the  Longline  north 
subcategory. 

Should  adjustments  to  the  final  initial 
2003  BFT  quota  specifications  be 
required  based  on  final  2002  BFT 
landings  figures,  NMFS  will  pubhsh  the 
adjustments  in  the  Federal  Register. 

General  Category  Efibrt  Controh 

For  the  last  several  years,  NMFS  has 
implemented  General  category  time- 
period  subquotas  to  increase  the 
likelihood  that  fishing  would  continue 
throughout  the  entire  General  category 
season.  The  subquotas  are  consistent 
with  the  objectives  of  the  HMS  FMP  and 
are  designed  to  address  concerns 
regarding  allocation  of  fishing 
opportimities,  to  assist  with  distribution 
and  achievement  of  optimum  yield,  to 
allow  for  a  late  season  fishery,  and  to 
improve  market  conditions  and 
scientific  monitoring. 

The  HMS  FMP  divides  the  annual 
General  category  quota  into  three  time- 
period  subquotas  as  follows:  60  percent 
for  June- August,  30  percent  for 
September,  and  10  percent  for  October- 
December.  These  percentages  would  be 
applied  to  the  adjusted  2003  coastwide 
quota  for  the  General  category  of  683.8 
mt,  minus  10.0  mt  reserved  for  the  New 
York  Bight  fishery.  Therefore,  of  the 
available  673.8  mt  coastwide  quota. 
404.3  mt  would  be  available  in  the 


period  beginning  J\me  1  and  ending 
August  31;  202.1  mt  would  be  available 
in  the  period  beginning  September  1 
and  ending  September  30;  and  67.4  mt 
would  be  available  in  the  period 
begiiming  October  1  and  ending 
December  31.  2003. 

In  addition  to  time-period  subquotas. 
NMFS  also  has  implemented  General 
category  RFDs  to  extend  the  General 
category  fishing  season.  The  RFDs  are 
designed  to  address  the  same  issues 
addressed  by  time-period  subquotas  and 
provide  additional  finer-scale  inseason 
flexibility.  For  the  2003  fishing  year, 
NMFS  proposes  a  schedule  of  RFDs  that 
would  assist  in  extending  the  General 
category  BFT  fishery  into  the  late  season 
to  provide  southern  Atlantic  General 
category  participants  commercial 
fishing  opportunities  on  large  medium 
and  giant  BFT. 

Therefore.  NMFS  proposes  that 
persons  aboard  vessels  permitted  in  the 
General  category  would  be  prohibited 
from  fishing,  including  tag-and-release. 
for  BFT  of  ail  sizes  on  the  following 
days:  November  15  through  November 
30  inclusive.  These  proposed  RFDs 
would  improve  distribution  of  fishing 
opportunities  without  increasing  BFT 
mortality. 

General  Category  Permit  Revision 

Since  the  HMS  FMP.  changes  have 
been  made  to  the  Atlantic  HMS  and 
Atlantic  timas  permit  categories 
regarding  allowed  activities  as  well  as 
clarification  of  definitions  of  permitted 
operations  for  certain  permit  categories 
in  order  to  further  meet  domestic 
management  objectives.  Recent 
rulemaking  established  a  new 
recreational  permit  category  for  all  HMS 
and  replaced  the  previous  Atlantic 
tunas  Angling  permit  category  (67  FR 
77434.  December  18,  2002).  The  owner/ 
operator  of  each  vessel  used  to  fish 
recreationally  for  Atlantic  HMS.  except 
for  HMS  Charter/Headboats.  or  on 
which  Adantic  HMS  are  retained  or 
possessed  recreationally,  must  obtain  an 
HMS  Angling  permit.  HMS  FMP 
implementing  regulations  allow  only 
one  type  of  permit  to  be  issued  to  a 
particular  vessel.  Until  recendy.  General 
category  permit  holders  were  allowed  to 
fish  recreationally  for  swordfish,  sharks, 
and  billfish  (i.e.  marlins)  imder  the 
recreational  size  and  retention  limits. 
Now,  because  the  new  HMS  Angling 
permit  is  required  for  these  recreational 
fishing  activities.  General  category 
permit  holders  must  choose  whether  to 
retain  their  commercial  General 
category  permit  and  forgo  recreational 
HMS  fisMng  opportunities  or  to  switch 
permit  categories  to  an  Atlantic  HMS 
Angling  permit.  Since  the  new  permit 
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regulations  have  become  effective, 
NMFS  has  received  comment  from 
vessel  owners/operators  and  tournament 
directors  that  many  vessels  that  had 
historically  participated  in  tournaments 
would  no  longer  be  able  to  do  so.  In 
order  to  provide  some  flexibility  and 
allow  General  category  fishermen  access 
to  recreational  HMS  fisheries,  NMFS 
proposes  to  allow  General  category 
vessels  to  participate  in  recreational 
HMS  fisheries  provided  they  register 
and  participate  in  a  recreational  HMS 
fishing  tournament  that  is  registered 
according  Jo  HMS  tournament 
registration  and  participation 
regulations  at  §  635.5(d),  and  according 
to  the  regulations  of  the  tournament.  It 
is  incumbent  upon  the  General  category 
fishermen  to  verily  that  a  tournament  is 
registered. 

When  General  category  vessels 
participate  in  registered  toiunaments, 
HMS  Angling  category  regulations,  as 
well  as  any  specific  tournament  rules, 
would  apply  to  General  category  vessels 
when  fishing  for  tima  (other  than  BFT), 
sharks,  swordfish,  and  billfish.  For  BFT, 
General  category  vessels  participating  in 
toiunaments  must  comply  with  all 
General  category  regulations.  Thus,  they 
would  still  not  be  allowed  to  fish  for 
BFT  less  than  73"  and  would  be  subject 
to  restricted  fishing  days.  As  HMS 
tournaments  must  be  registered,  NMFS 
would  also  be  able  to  collect  data  on 
catch  and  effort  for  management 
purposes  and  make  further  revisions 
should  they  be  necessary. 

Time  Period  for  Permit  Category 
Changes 

NMFS  also  proposes  to  allow  permit 
applicants  to  make  permit  category 
changes  within  10  days  of  the  date  of 
issuance  of  the  permit  (e.g.,  if  a  permit 
is  issued  on  July  1,  then  corrections  to 
the  permit  category  must  be  made  by 
July  10).  Partly  as  a  result  of  the 
establishment  on  HMS  Angling  permit 
and  of  the  potential  confusion  during 
the  permit  application  process, 
applicants  have  foimd  themselves  with 
a  permit  other  than  the  one  intended.  As 
permit  holders  caiuiot  make  more  than 
one  change  a  year  or  change  categories 
after  they  have  renewed  a  permit, 
permit  holders  are  finding  they  are 
unable  to  obtain  the  correct  category 
and  may  be  unable  to  engage  in  Uieir 
intended  fishing  activity  for  the  current 
year  if  they  do  not  meet  a  particular 
permit  requirement  (e.g.,  cannot  sell  fish 
in  the  Angling  category,  or  do  not  hold- 
a  Captain  or  Master's  license  with  a 
Charter/Headboat  permit,  etc).  NMFS 
proposes  to  authorize  a  permit  holder  to 
make  a  permit  category  change  within 
10  days  of  the  date  of  issuance  of  the 


permit.  Ten  days  should  provide 
enough  time  for  a  permit  applicant  to 
obtain  his  or  her  permit,  check  that  it  is 
the  correct  permit,  and  contact  the 
NMFS  permit  contractor  to  correct  an 
error. 

Definition  of  Management  Boundary 
Area 

NMFS  proposes  to  define  "vicinity  of 
the  management  boundary  area"  as  the   • 
Northeast  Distant  (NED)  area  to  facilitate 
management,  monitoring,  and 
enforcement  of  the  25  mt  allocated  to 
the  longline  north  category,  per  the 
ICCAT  recommendation.  This  definition 
matches  exactly  the  definition  of  NED 
closed  area  in  which  the  experimental 
fishery  is  occurring.  NMFS  is  in  the 
third  year  of  the  3-year  sea  tiulle 
bycatch  reduction  experiment  in  the 
NED  area,  and  pelagic  longline  vessels 
are  prohibited  from  fishing  in  that  area 
unless  they  are  actively  participating  in, 
and  complying  with,  the  terms  and 
conditions  of  the  NED  experiment.  Such 
vessels  participate  in  the  NED 
experiment  pursuant  to  an  Endangered 
Species  Act  Section  10  permit  and 
exempted  fishing  permits  with  100 
percent  observer  coverage.  As  the  NED 
area  straddles  the  management 
boundary  area  from  60°  to  20°  W. 
Longitude  and  35°  to  55°  N.  Latitude 
and  given  the  strict  controls  of  the  terms 
of  the  experimental  fishery,  NMFS 
should  be  able  to  monitor,  manage,  and 
enforce  the  25  mt  incidental  BFT 
allocation  to  the  longline  north  category. 
NMFS  further  proposes  to  allow 
retention  of  25  mt  of  BFT  caught 
incidentally  to  fishing  imder  the  NED 
experimental  fishery  with  no  target 
catch  requirements  because  the  strict 
controls  of  the  experiment  may  prevent 
fishermen  from  meeting  the  target  catch 
requirements  such  that  all  BFT  would 
be  discarded.  Once  the  25  mt  limit  is 
reached,  retention  limits  and  target 
catch  requirements  would  apply  to  all 
incidentally  caught  BFT  in  die  NED 
area. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  the  Magnuson-Stevens 
Act  and  ATCA.  The  Assistant 
Administrator  for  Fisheries  (AA)  has 
preliminarily  determined  that  the 
regulations  contained  in  this  proposed 
rule  are  necessary  to  implement  the 
recommendations  of  ICCAT  and  to 
manage  the  domestic  Atlantic  HMS 
fisheries. 

NMFS  has  prepared  a  regulatory 
impact  review  and  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  that  examine 
the  impacts  of  the  selected  alternatives 
discussed  previously  in  this  rulemaking. 


The  purpose  of  this  proposed  action  is 
to  implement  the  2002  ICCAT 
Recommendation  regarding  the  BFT 
quota,  propose  2003  specifications  for 
the  BFT  fishery  that  allocates  the  quota 
among  domestic  fishing  categories, 
including  25  mt  of  BFT  quota  to  the 
Longline  category,  implement  General 
category  effort  controls,  and  revise 
permit  regulations. 

The  analysis  for  the  IRFA  assesses  the 
impacts  of  the  various  alternatives  on 
the  vessels  that  participate  in  the  BFT 
fisheries,  all  of  which  are  considered 
small  entities.  In  order  to  do  this  NOAA 
Fisheries  has  estimated  the  average 
impact  that  the  alternative  to  establish 
the  2003  BFT  quota  for  all  domestic 
fishing  categories  would  have  on 
individual  categories  and  the  vessels 
within  those  categories.  As  mentioned 
above,  the  2002  ICCAT 
Recommendation  increased  the  BFT 
quota  allocation  to  1,489.6  mt.  This 
increase  includes  77.6  mt  to  be 
redistributed  to  the  domestic  fishing 
categories  based  on  the  allocation 
percentages  estabhshed  in  the  HMS 
FMP  as  well  as  a  set-aside  quota  of  25 
mt  to  account  for  incidental  catch  of 
BFT  related  to  directed  longline 
swordfish  and  BAYS  fisheries  in  the 
vicinity  of  the  management  area 
boundary.  In  2002,  &e  annual  gross 
revenues  from  the  commercial  BFT 
fishery  were  approximately  $1  a  million 
(Table  9).  There  are  approximately 
1 1 ,091  vessels  that  are  permitted  to  land 
and  sell  BFT  under  four  BFT  quota 
categories.  The  four  quota  categories 
and  their  2002  gross  revenues  are 
General  ($13,948,190),  Harpoon 
($588,884),  Purse  Seine  ($3,066,034), 
and  Incidental  Longline  ($588,352).  The 
analysis  for  the  IRFA  assumes  that  all 
category  vessels  have  similar  catch  and 
gross  revenues.  While  this  may  not  be 
true,  the  analyses  are  sufficient  to  show 
the  relative  impact  of  the  various 
preferred  alternatives  on  vessels. 

For  the  allocation  of  BFT  quota  among 
domestic  fishing  categories,  two 
alternatives  were  considered:  no  action 
and  a  preferred  alternative  that  would 
allocate  the  ICCAT-recommended  quota 
to  domestic  categories  in  accordance 
with  the  2002  ICCAT  reconunendation 
and  HMS  FMP.  The  2002  ICCAT 
recommendation  specified  a  1489.6  mt 
total  quota  for  the  United  States.  Under 
ATCA,  the  United  States  is  obligated  to 
implement  ICCAT-approved 
recommendations.  The  preferred 
alternative  would  increase  the  quota  by ' 
77.6  mt  and  would  have  positive 
impacts  for  fishermen.  The  no  action 
alternative  would  not  be  consistent  with 
the  purpose  and  need  for  this  action  and 
the  HMS  FMP.  h  would  maintain 
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economic  impacts  to  the  United  States 
and  to  local  economies  at  a  distribution 
and  scale  similar  to  2002  but  would 
deny  fishermen  additional  fishing 
opportimities  as  recommended  by  the 
2002  ICCAT  Recommendation  and  as 
mandated  by  ATCA. 

For  the  General  category  effort 
controls,  three  alternatives  were 
considered:  designate  RFDs  according  to 
a  published  schedule,  no  action  (no 
initial  RFDs  and  publish  a  schedide 
during  the  season),  and  a  preferred 
alternative  to  establish  RFDs  late  in  the 
season  to  provide  a  late  Fall,  southern 
Atiantic  fishery.  The  impacts  of 
designating  RFDs  according  to  a 
published  schedule  vary  according  to 
the  pace  of  the  fishery.  When  catch  rates 
have  been  high,  a  published  schedule 
has  had  positive  economic 
consequences  by  avoiding  market  gluts 
and  providing  access  to  higher  quality 
fish  later  in  the  season.  Positive  sociaJ 
impacts  have  also  occurred  as  fishermen 
have  commented  that  knowing  the  exact 
schedule  of  RFDs  prior  to  the  season 
facilitates  planning  and  scheduling  of 
trips.  However,  if  catch  rates  are  slow  as 
in  recent  years,  RFDs  have  been  waived 
and  caused  confusion  and  disrupted 
fishermen's  activity,  vdth  some  negative 
impacts.  The  no  action  alternative 
would  have  positive  economic    • 
consequences  if  another  season  of  low 
catch  rates  occurs.  However,  even  with 
low  catch  rates  and  no  RFDs,  it  is 
imlikely  that  there  will  be  enough  quota 
in  the  General  category  to  sustain  a  late 
season  commercial  handgear  fishery  off 
south  Atlantic  states.  Thus,  if  the  2003 
season  should  be  similar  to  the  2002 
fishery,  there  may  be  negative  economic 
impacts  to  fishermen  in  southern  states 
unless  inseason  management  actions 
(similar  to  those  in  2002,  i.e.  inseason 
transfers)  are  taken  to  direcUy  address 
these  concerns  and  potential  impacts. 
The  preferred  alternative  could  have 
potentially  negative  economic  impacts 
to  those  northern  area  fishermen  who 
would  have  otherwise  caught  and  sold 
fish  earlier  in  the  season,  but  would 
have  positive  economic  impacts  to  those 
south  Atlantic  fishermen.  Impacts 
would  be  slightiy  mitigated  if  northern 
area  fishermen  are  willing  to  travel 
south  late  in  the  season.  Overall, 
however,  extending  the  season  as  late  as 
possible  would  enhance  the  likelihood 
of  increasing  participation  by  southern 
area  fishermen  and  access  to  the  fishery 
over  a  ^ater  range  of  the  fish 
migration. 

For  permit  categories,  four 
alternatives  were  considered:  no  action 
(General  category  vessels  cannot 
participate  in  recreational  HMS  fisheries 
and  no  permit  changes  are  allowed  once 
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a  permit  has  been  issued),  a  preferred 
alternative  to  allow  General  category 
vessels  to  participate  in  recreational 
HMS  registered  fishing  tournaments, 
allow  dual  permits  and  require 
declarations  by  General  category  vessels 
prior  to  every  trip  regarding  which 
permit  is  to  be  used,  and  a  preferred 
alternative  to  allow  10  days  from  the 
date  of  issuance  of  the  permit  to  change 
categories.  The  no  action  alternative 
would  maintain  perceived  negative 
impacts  because  General  category 
vessels  would  remain  exclud&d  from  all 
HMS  recreational  fishing  opportimities. 
The  no  action  alternative  would  also  not 
allow  permit  category  changes  to  correct 
errors  and  would  have  negative 
economic  impacts  for  those  vessels  who 
intended  to  engage  in  commercial 
activity  but  could  not  due  to  an 
incorrect  permit.  The  preferred 
alternative  to  allow  General  category 
vessels  to  participate  in  recreational 
HMS  registered  tournaments  have 
positive  economic  impacts  by  reheving 
a  restriction  on  General  category  vessels. 
The  alternative  to  allow  dual  permits 
would  further  liberalize  the  restriction 
and  alleviate  any  negative  aconomic 
impacts  by  allowing  General  category 
vessels  to  choose  on  any  given  day 
whether  they  wish  to  fish  commerciaUy 
or  recreationally.  However,  there  would 
be  some  administrative  impacts  to 
vessel  owners/operators  wishing  as  they 
would  have  to  declare  with  NOAA 
Fisheries  their  intent  before  making  the 
trip,  and  difficidties  in  monitoring  and 
enforcing  the  declarations  in  real-time 
and  providing  multiple  permits  for  the 
same  vessel  and  may  end  up  causing 
more  confusion  within  the  fishery  than 
alleviating  any  perceived  negative 
economic  impacts.  The  preferred 
alternative  to  provide  a  time  period  for 
permit  holders  to  change  their  permit 
category  if  they  found  an  error  would 
ease  an  administrative  issue  with 
positive  economic  impacts. 

For  the  definition  of  the  management 
boimdary  area,  four  alternatives  were 
considered:  no  action  (no  definition  of 
the  area  and  operational  procedures 
woidd  accoimt  for  quota  allocated  to  the 
area),  a  preferred  alternative  to  define 
the  area  as  the  Northeast  Distant  area 
aAd  allow  retention  of  the  25  mt  quota 
of  BFT  with  no  target  catch 
requirements,  defining  the  area  as  5 
degrees  on  both  sides  of  the 
management  boundary  line,  and 
defining  the  area  as  east  of  the 
management  boundary  line.  All  but  the 
no  action  alternative  would  also  restrict 
the  quota  to  vessels  participating  in  the 
NED  experimental  fishery.  Under  the  no 
action  alternative  and  the  two  non- 


preferred  alternatives,  more  BFT  would 
likely  be  discarded  than  imder  the 
preferred  alternative  and  negative 
economic  impacts  may  occm-  due  to  lost 
revenues  fitim  discarded  BFT.  However", 
any  negative  impacts  are  expected  to  be 
minor  because  BFT  are  caught 
incidentally  to  fishing  for  other  species, 
thus  there  are  no  costs.  The  preferred 
alternative  would  provide  slight 
positive  economic  impacts  by  allowing 
more  retention  of  incidentally  caught 
BFT  relative  to  the  other  alternatives 
because  no  target  requirements  would 
apply- 
None  of  the  proposed  alternatives  in 
this  dociunent  would  result  in 
additional  reporting,  record  keeping, 
compliance,  or  monitoring  requirements 
for  the  public. 

NMFS  prepared  a  draft  Environmental 
Assessment  (EA)  for  this  proposed  rule, 
and  the  AA  has  preliminarily  concluded 
that  there  would  be  no  significant 
impact  on  the  human  environment  if 
this  proposed  rule  were  implemented. 
The  EA  presents  analyses  of  the 
anticipated  impacts  of  these  proposed 
regulations  and  the  alternatives 
considered.  A  copy  of  the  EA  and  other 
analytical  dociunents  prepared  for  this 
proposed  rule,  are  available  from  NMFS 
(see  ADDRESSES). 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
piuposes  of  Executive  Order  12866. 

On  September  7,  2000,  NMFS 
reinitiated  formal  consultation  for  all 
HMS  commercial  fisheries  imder 
section  7  of  the  Endangered  Species  Act 
(ESA).  A  Biological  Opinion  (BiOp) 
issued  Jime  14,  2001,  concluded  that 
continued  operation  of  the  AUantic 
pelagic  longline  fishery  is  likely  to  - 
jeopardize  the  continued  existence  of 
endangered  and  threatened  sea  tvulle 
species  under  NMFS  jiuisdiction.  NMFS 
is  currently  implementing  the 
reasonable  and  prudent  alternative 
required  by  the  BiOp.  These  proposed 
quota  specifications  and  effort  controls 
would  not  have  any  additional  impact 
on  sea  tiutles  as  these  actions  woidd  not 
likely  increase  or  decrease  pelagic 
longline  effort,  nor  are  they  expected  to 
shift  effort  into  other  fishing  areas.  No 
irreversible  or  irretrievable 
commitments  of  resources  are  expected 
from  this  proposed  action  that  would 
have  the  effect  of  foreclosing  the 
implementation  of  the  requirements  of 
the  BiOp. 

The  area  in  which  this  proposed 
action  is  planned  has  been  identified  as 
Essential  Fish  Habitat  (EFH)  for  species 
managed  by  the  New  England  Fishery 
Management  Council,  the  Mid-AUantic 
Fishery  Management  Council,  the  South 
Atiantic  Fishery  Management  Coimcil, 
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the  Gulf  of  Mexico  Fishery  Management 
Council,  the  Caribbean  Fishery 
Management  Council,  and  the  HMS 
Management  Division  of  the  Office  of 
Sustainable  Fisheries  at  NMFS.  It  is  not 
anticipated  that  this  action  will  have 
any  adverse  impacts  to  EFH  and, 
therefore,  no  consultation  is  required. 

List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing,  Fishing  vessels. 
Foreign  relations.  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics, 
Treaties. 

Dated:  July  3,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  proposed 
to  be  amended  as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.;  16  U.S.C. 
1801  et  seq. 

2.  In  §  635.4,  revise  paragraph  (c)  and 
add  new  paragraph  (j)(4)  to  read  as 
follows: 

§635.4    Permits  and  fees. 

*****  ^ 

(c)  HMS  Angling  permits.  (1)  The 
owner  of  any  vessel  used  to  fish 
recreationally  for  Atlantic  HMS  or  on 
which  Atlantic  HMS  are  retained  or 
possessed  recreationally,  must  obtain  an 
HMS  Angling  permit,  except  as 
provided  in  §  635.4(c)(2).  Atlantic  HMS 
caught,  retained,  possessed,  or  landed 
by  persons  on  board  vessels  with  an 
HMS  Angling  permit  may  not  be  sold  or 
transferred  to  any  person  for  a 
commercial  purpose.  A  vessel  issued  an 
HMS  Angling  permit  for  a  fishing  year 
shall  not  be  issued  an  HMS  Charter/ 
Headboat  permit  or  an  Atlantic  Timas 
permit  in  any  category  for  that  same 


fishing  year,  regardless  of  a  change  in 
the  vessel's  ownership. 

(2)  A  vessel  issued  an  Atlantic  Tunas 
General  category  permit  imder 
paragraph  (d)  of  this  section  may  fish  in 
a  recreational  HMS  fishing  tournament 
if  the  vessel  has  registered  for,  paid  an 
entry  fee  to,  and  is  fishing  under  the 
rules  of  a  tournament  that  has  notified 
NMFS  as  required  under  §  635.5(d). 
When  a  vessel  issued  an  Atlantic  Tunas 
General  category  permit  is  fishing  in 
such  a  toiunament,  such  vessel  must 
comply  with  HMS  Angling  category 
regulations,  except  as  provided  in 

§  635.4(c)(3). 

(3)  A  vessel  issued  an  Atlantic  Tunas 
General  category  permit  fishing  in  a 
tournament,  as  permitted  in 

§  635.4(c)(2),  shall  comply  with  Atlantic 
Tunas  General  category  regulations 
when  fishing  for,  retainijig,  possessing, 
or  landing  BFT. 
***** 

{))*** 

(4)  Except  for  Atlantic  Timas  Longline 
and  Purse  Seine  category  permits,  a 
vessel  owner  issued  a  permit  under 
paragraphs  (b),  (c)  or  (d)  of  this  section 
may  change  the  category  of  the  vessel's 
permit  within  10  days  of  the  date  of 
issuance  of  the  permit.  Beyond  10  days 
after  the  date  of  issuance  of  the  permit, 
no  permit  category  changes  may  be 
made. 

***** 

3.  In  §635.23,  paragraph  (f)(3)  is 
added  to  read  as  follows: 


§635.23 

*         * 

(f) 


Retention  limits  for  BFT. 

*         *         * 


(3)  For  pelagic  longline  vessels 
participating  in  an  experimental  fishery 
in  the  Northeast  distant  area,  as  defined 
under  §  635.2,  under  exempted  fishing 
permits  issued  under  §  635.32,  all  BFT 
taken  incidental  to  fishing  for  other 
species  while  in  the  Northeast  distant 
area  may  be  retained  up  to  a  maximum 
of  25  mt  for  all  vessels  so  authorized, 
notwithstanding  the  retention  limits  and 
target  catch  requirements  specified  in 


paragraph  (f)(1)  of  this  section.  Once  the 
25  mt  limit  is  attained,  the  retention 
limits  and  target  catch  requirements 
specified  in  paragraph  (f)(1)  of  this 
section  or  as  adjusted  pursuant  to 
paragraph  (f)(2)  of  this  section  will 
apply  to  such  vessels. 
***** 

4.  In  §  635.27,  paragraph  {a)(3)  is 
revised  to  read  as  follows: 

§635^7    Quotas. 

(a)  *  *  * 

(3)  Longline  category  quota.  The  total 
amount  of  large  medium  and  giant  BFT 
that  may  be  caught  incidentally  and 
retained,  possessed,  or  landed  by 
vessels  for  which  Longline  category 
Atlantic  timas  permits  have  been  issued 
is  8.1  percent  of  the  overall  U.S.  BFT 
quota.  In  the  initial  quota  specifications 
issued  imder  paragraph  (a)  of  this 
section,  no  more  than  60.0  percent  of 
the  Longline  category  quota  may  be 
allocated  for  landing  in  the  area  south 
of  31°  00';  N.  lat.  In  addition,  25  mt  shall 
be  allocated  for  incidental  catch  by 
pelagic  longline  vessels  participating  in 
an  experimental  fishery  in  the  Northeast 
distant  area,  as  defined  imder  §  635.2, 
under  exempted  fishing  permits  issued 
under  §  635.32. 
***** 

5.  In  §  635.71,  add  new  paragraph 
(bl(29)  to  read  as  follows: 

§635.71    Prohibitions. 

*****  ' 

(b)*  *  * 

(29)  Participate  in  any  HMS 
recreational  fishing  activity  aboard  a 
vessel  issued  an  Atiantic  Timas  General 
category  permit  unless,  as  specified  at 
§  635.4(c)(2)  and  (3),  the  vessel  has 
registered  and  paid  an  entry  fee  to,  and 
is  fishing  under  the  rules  of,  a 
recreational  HMS  fishing  tournament 
registered  as  required  under  §  635.5(d). 
***** 

[FR  Doc.  03-17521  Filed  7-9-03;  8:45  am)  ' 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  03-023N] 

Codex  Alimentarius  Commission: 
Twenty-Sixth  Session  of  ttie  Codex 
Committse  on  Fish  and  Fishery 
Products 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  of  the  U.S. 
Department  of  Agriculture,  and  the 
Food  and  Drug  Administration,  of  the 
Department  of  Health  and  Human 
Services,  are  sponsoring  a  public 
meeting  on  September  3,  2003,  to 
review  the  agenda  items  and  to  receive 
comments  on  all  issues  coming  before 
the  Twenty-sixth  Session  of  the  Codex 
Committee  on  Fish  and  Fishery 
Products,  which  will  be  held  in 
Alesimd,  Norway,  October  13-17,  2003. 
DATES:  The  public  meeting  is  scheduled 
for  Wednesday,  September  3,  2003,  from 
9  am.  to  12  noon. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Harvey  Wiley  Federal 
Building,  5100  Paint  Branch  Parkway, 
College  Park,  Maryland  20740.  Building 
control  will  direct  the  participants  to 
the  meeting  room. 

To  receive  copies  of  the  docmnents 
relevant  to  this  notice,  contact  the  Food 
Safety  Inspection  Service  (FSIS)  Docket 
Clerk,  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service, 
Room  102,  Cotton  Annex,  300  12th 
Street  SW.,  Washington,  DC  20250- 
3700.  The  documents  will  also  become 
accessible  via  the  World  Wide  Web  at 
the  following  address:  http:// 
www.codexalimentarius.net.  Send 
commits,  in  triplicate,  to  the  FSIS 
Docket  room  and  reference  Docket  #  03- 
023N.  All  comments  submitted  in 


response  to  this  notice  will  be  available 
for  public  inspection  in  the  FSIS  Docket 
room  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Syed  Amjad  All,  Senior  Staff  Officer, 
U.S.  Codex  Office.  FSIS,  Room  4861. 
South  Agriculture  Building,  1400 
Independence  Avenue  SW., 
Washington.  DC  20250-3700,  telephone 
(202)  205-7760;  Fax  (202)  720-3157. 
Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  Ms. 
Janet  Walraven,  at  telephone  (301)  436- 
2300;  Fax;  (301)  436-2601. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  estabUshed  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agricxilture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

The  Codex  Committee  on  Fish  and 
Fishery  Products  was  estabfished  to 
elaborate  codes  and  standards  for  Fish 
and  Fishery  Products.  The  Government 
of  Norway  hosts  this  committee  and  will 
chair  the  committee  meeting. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  specific  issues  will  be 
discussed  during  the  public  meeting: 

1.  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  committees. 

2.  Proposed  Draft  Standard  for  Salted 
Atlantic  Herring  and  Salted  Sprats. 

3.  Proposed  Draft  Code  of  Practice  for 
Fish  and  Fishery  Products  (sections  6 
Aquacultiue,  7  Molluscan  Shellfish, 
10  Processing  of  Quick  Frozen  Coated 
Fish  Products,  11  Processing  of  Salted 
Fish,  12  Processing  of  Smoked  Fish, 

13  Processing  of  Lobsters  and  Crabs, 

14  Processing  of  Shrimps  and  Prawns, 

15  Processing  of  Cephalopods,  17 
Transport,  and  18  Retail). 


4.  Proposed  Draft  Standard  for  Live  and 
I*rocessed  Molluscs. 

5.  Proposed  Draft  Model  Certificate  for 
Fish  and  Fishery  Products  "sanitary" 
certificate. 

6.  Proposed  Draft  Model  Certificate  for 
Fish  and  Fishery  Products  (other 
certificates). 

7.  Proposed  Draft  Standard  for  Smoked 
Fish. 

8.  Proposed  Draft  Amendment  to  the 
Standard  for  Quick  Frozen  Lobsters. 

9.  Proposed  Draft  Standard  for  Scallops 
Adductor  Muscle  Meat. 

10.  Proposed  Draft  Amendment  to  the 
Standard  for  Salted  Fish  and  Dried 
Salted  Fish  of  the  Gadidae  Family. 

11.  Proposed  Draft  Standard  for 
Sturgeon  Caviar. 

12.  Discussion  paper — Inclusion  of 
additional  species  and  on  labeling 
requirements  related  to  the  "name  of 
the  product"  in  Codex  Standards 
(Proposed  Draft  Amendment  to  the 
Canned  Sardines  Standard). 

13.  Discussion  paper  on  how  to  measure 
fish  content  in  fish  sticks. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  bee  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
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(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Qick  on  "Subscribe  to  the 
Constituent  Update  Listserv"  link,  then 
fill  out  and  submit  the  form. 

Done  at  Washington,  DC  on:  July  7,  2003. 
F.  Edward  Scarforough, 

U.S.  Manager  for  Codex  Alimentarius. 
[FR  Doc.  03-17469  Filed  7-9-03;  8:45  am) 

BILUNG  COOe  3410-O«MI 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  03-024N] 

Codex  Alimentarius  Commission: 
Meeting  of  the  Codex  Committee  on 
Nutrition  and  Foods  for  Special  Dietary 
Uses 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting  and 
request  for  comments. 


SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  Agriculture  (USDA)  and 
the  Food  and  Drug  Administration 
(FDA).  U.S.  Department  of  Health  and 
Human  Services  (HHS)  are  sponsoring  a 
public  meeting  on  September  16,  2003. 
The  objective  of  the  public  meeting  is  to 
provide  information  and  receive  public 
comments  on  agenda  items  and  draft 
United  States  positions  that  will  be 
discussed  at  the  25th  Session  of  the 
Codex  Committee  on  Nutrition  and 
Foods  for  Special  Dietary  Uses 
(CCNFSDU)  to  be  held  in  Bonn, 
Germany.  November  3-7,  2003. 

The  Under  Secretary  for  Food  Safety 
and  FDA  recognize  the  importance  of 
providing  interested  parties  the 
opportunity  to  obtain  background 
information  on  the  25th  Session  of 
CCNFSDU  and  to  address  items  on  the 
agenda. 

DATES:  The  public  meeting  is  schelduled 
for  Tuesday,  September  16,  2003  from  1 
p.m.  to  4  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Auditorium  {1A003),  Food 
and  Drug  Administration,  Harvey  Wiley 
Federal  Building,  5100  Paint  Branch 
Parkway,  College  Park,  MD.  To  receive 
copies  of  the  Codex  documents 
pertaining  to  the  agenda  items  for  the 
25th  CCNFSDU  session,  contact  the 
FSIS  Docket  Clerk,  U.S.  Department  of 
Agriculttu^,  Food  Safety  and  Inspection 
Service,  Room  102,  Cotton  Annex,  300 
12th  Street,  SW.,  Washington,  DC 
20250-3700.  The  documents  will  also 
be  accessible  via  the  World  Wide  Web 


at  the  following  address:  bttp:// 
www.codexaIimentarius.net.  If  you 
woidd  like  to  submit  comments  on  one 
or  more  agenda  items,  please  send  them, 
in  triplicate,  to  the  FSIS  Docket  Clerk 
and  reference  Docket  #03-024N.  The 
U.S.  Delegate  to  the  CCNFSDU,  Dr. 
Elizabeth  Yetley  of  the  Food  and  Drug 
Administration,  also  invites  U.S. 
(United  States)  interested  parties  to 
submit  their  comments  electronically  to 
the  following  e-mail  address 
[ncrane@cfsan.fda.gov).  All  comments 
submitted  in  response  to  this  notice  will 
be  available  for  public  inspection  in  the 
Docket  Clerk's  Office  between  8:30  a.m. 
and  4:30  p.m.,  Monday  through  Friday. 
Pre-Registration:  To  gain  admittance 
to  this  meeting,  individuals  must 
present  a  photo  ID  for  identification  and 
also  are  required  to  pre-register.  In 
addition,  no  cameras  or  videotaping 
equipment  will  be  permitted  in  the 
meeting  room.  To  pre-register,  please 
send  the  following  information  to  this  e- 
mail  address  (ncrane@cfsan.fda.gov)  by 
September  1,  2003: 
— Your  Name 
— Organization 
— Mailing  Address 
— Phone  number 
— E-mail  address 

TOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Matten,  Staff  Officer,  U.S.  Codex 
Office,  FSIS,  Room  4861,  South 
Agriculture  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250,  Telephone  (202) 
205-7760;  Fax:  (202)  720-3157.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notify  Ms.  Matten  at  the  above  nimiber. 
SUPPLEMENTARY  INFORMATION: 


Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  Worid  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled. 

The  Codex  Committee  on  Nutrition 
and  Foods  for  Special  Dietary  Uses  was 
established  to  study  specific  nutritional 
problems  assigned  to  it  by  the 
Commission  and  advise  the  Commission 
on  general  nutritional  issues;  to  draft 


general  provisions  as  appropriate, 
concerning  the  nutritional  aspects  of  all 
foods;  to  develop  standards,  guidelines 
or  related  texts  for  foods  for  special 
dietary  uses,  in  cooperation  with  other 
committees  when  necessary;  and  to 
consider,  amend  if  necessary,  and 
endorse  provisions  on  nutritional 
aspects  proposed  for  inclusion  in  Codex 
standards,  guidelines  and  related  texts. 
The  committee  is  hosted  by  the  Federal 
Republic  of  Germany. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

At  a  minimum,  the  following  items 
will  be  on  the  Agenda  for  the  25th 
Session  of  the  Committee: 

1.  Guidelines  for  Use  of  Nutrition 
Claims:  Draft  Table  of  Conditions  for 
Nutrient  Contents:  (Part  B,  containing 
provisions  on  Dietary  Fiber). 

2.  Draft  Revised  Standard  for  Gluten- 
Free  Foods. 

3.  Proposed  Draft  Guidehnes  for 
Vitamin  and  Mineral  Supplements. 

4.  Proposed  Draft  Revised  Standard 
for  Processed  Cereal-Based  Foods  for 
Infants  and  Yoimg  Children. 

5.  Proposed  Drdt  Revised  Standard 
for  Infant  Formula. 

6.  Proposed  Draft  Revision  of  the 
Advisory  List(s)  of  Mineral  Salts  and 
Vitamin  Compounds  for  the  Use  in 
Foods  for  Infants  and  Young  Children 
(CAC/GL  10-1979). 

7.  Proposed  Draft  Recommendations 
of  the  Scientific  Basis  of  Health  Claims. 

8.  Discussion  Paper  on  Energy 
Conversion  Factors. 

9.  Discussion  Paper  on  the  application 
of  risk  analysis  to  the  work  of 
CCNFSDU. 

Note:  The  provisional  agenda  for  the  25th 
CCNFSDDU  session  will  be  posted  on  the 
World  Wide  Web  in  advance  of  the  meeting 
at  the  following  address:  http:// 
www.  codexalimen  tarius.net. 

Public  Meeting 

At  the  September  16th  public 
meeting,  the  issues  and  draft  United 
States  positions  on  the  issues  will  be 
described,  discussed,  and  attendees  will 
have  the  opportimity  to  pose  questions 
and  offer  comments.  Comments  may  be 
sent  to  the  FSIS  Docket  Room  (Docket 
#03-024N)  (see  ADDRESSES),  hi  addition, 
they  may  be  sent  electronically  to  the 
U.S.  Delegate  (see  ADDRESSES),  Please 
state  that  yoiu-  comments  relate  to 
CCNFSDU  activities  and  specify  which 
issues  your  comments  address. 

Additional  Public  NotifiGation 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensiue  that  minorities,  women, 


and  persons  with  disabilities  are  aware 
of  this  notice;  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  alfect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 
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Done  at  Washington,  DC  on:  July  7,  2003. 
F.  Edward  Scarbrough, 

U.S.  Manager  for  Codex  Alimentarius. 
(PR  Doc.  03-17470  Filed  7-&-03;  8:45  am) 

BILUNG  COOE  3410-OM-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Atlanta  Gold  Project,  Idaho  City 
Ranger  District,  Boise  National  Forest, 
Elmore  County,  ID 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
third-party  environmental  impact 
statement. 

SUMMARY:  The  Idaho  City  Ranger  District 
of  the  Boise  National  Forest  will  direct 
preparation  of  an  Environmental  Impact 
Statement  (EIS),  prepared  by  a  third- 
party  contractor,  to  docmnent  the 
analysis  and  disclose  the  potential 
environmental  and  human  effects  of 
proposed  activities  to  develop  and 
operate  a  gold-silver  open-pit  mine  and 
cyanide  heap  leach  facility.  Proposed 
mining  activities  would  be  implemented 
on  approximately  350  acres  of  patented 
and  unpatented  lands.  The  project  area 


is  located  near  Atlanta,  Idaho,  about  60 
miles  northeast  of  Boise,  Idaho,  in  the 
Joe  Daley-James  subwatershed  which  is 
tributary  to  the  Middle  Fork  Boise  River. 
DATES:  The  draft  environmental  impact 
statement  is  anticipated  to  be  available 
for  public  review  and  comment  in  June 
2004.  The  final  environmental  impact 
statement  is  anticipated  to  be  available 
in  October  2004. 

ADDRESSES:  Comments  should  be 
addressed  to  Richard  Markley,  District 
Ranger,  Idaho  City  Ranger  District,  3833 
Highway  21,  P.O.  Box  129,  Idaho  Qty, 
ID  83631.  For  further  information, 
contact  Terry  Hardy,  Project  Leader, 
Project  Leader,  by  telephone  at  208- 
373-4235  or  send  e-mail  to 
thardy@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Proposed 
Action:  Atlanta  Gold,  a  wholly  owned 
subsidiary  of  Twin  Mining  Corporation, 
has  proposed  to  develop  and  operate  a 
gold-silver  open-pit  mine  and  cyanide 
heap  leach  facility.  As  delineated  by 
Atlanta  Gold's  Plan  of  Operation,  the 
proposed  activities  encompass 
approximately  240  acres  of  unpatented 
land  on  the  Idaho  City  Ranger  District, 
Boise  National  Forest  in  Sections  10  and 
11,  T.  5  N..  R.  11  E.,  Boise  Meridian. 

Conventional  open-pit  mining 
methods  would  occiu'  sequentially  at 
two  locations  and  would  involve 
drilling  and  blasting,  ore  haulage,  waste 
haulage,  ore  crushing  and  placement  on 
leach  pads.  The  mining  rate  would 
average  approximately  7,000  tons  per 
day,  and  while  climate  may  dictate 
temporary  shutdown  of  mining,  waste 
haulage  is  expected  to  occur  yearlong. 
•Heap  leach  and  processing  facilities 
woiild  be  designed  and  operated 
according  to  rules  established  by  the 
State  of  Idaho.  The  facihties  would  be 
constructed  to  natiually  flow  process 
solution  to  the  leach  pad  and  include 
sumps  to  transport  solution  to  the 
processing  facility  and  to  circulate 
solution  back  to  the  heap  leach  facility. 
Related  mining  activities  would  include 
an  electrical  power  plant  with  diesel 
generators,  an  administration  office/ 
assay  laboratory,  mine  maintenance  and 
supply  facilities,  developing  a  water 
supply,  transportation  planning,  waste 
disposal  transfer  site,  and  personnel 
work  camp.  To  the  extent  possible, 
reclamation  would  occur 
simultaneously  with  mining.  A 
monitoring  plan  would  be  implemented 
upon  completion  of  final  closure  and 
reclamation  activities  to  ensure  site 
stability  and  success  of  revegetation 
efforts. 

Mine  operations  are  planned  to  occur 
12  months  during  the  year  and  7  days 
per  week,  pending  favorable  winter 


season  weather.  The  Atlanta  Gold 
Project  would  employ  a  maximum  of 
100  to  130  people  to  operate  the  mine/ 
processing  facilities  at  any  given  time. 
Mine  operations  may  be  conducted 
using  2-shifts  per  day,  however 
economic  factors  may  dictate  3-shift8 
per  day.  The  projects  is  predicted  to 
have  a  7  to  10  year  mining  life. 

Possible  Alternatives:  TTie 
environmental  impact  statement  will 
consider  the  potential  effects  of:  the 
Proposed  Action  (as  defined  by  the 
proponent's  Plan  of  Operation);  the  No 
Action  Alternative;  and  other 
alternatives  which  may  be  developed 
after  completion  of  project  scoping. 

Lead  and  Cooperating  Agencies:  As 
the  agency  responsible  for  management 
of  the  unpatented  lands,  the  Forest 
service  will  lead  the  preparation  of  the 
EIS.  The  Atlanta  Gold  Project  will  be 
evaluated  under  the  Idaho  Joint  Review 
Process  (IJRP).  Implementing  the  IJFP 
will  ensure  other  state  and  federal 
regulatory  agencies,  such  as  Idaho 
Department  of  Environmental  Quality 
and  U.S.  Fish  and  Wildlife  Service  are 
involved  as  cooperating  and/or 
participating  agencies.  The  level  of 
involvement  by  other  state  or  federal 
entities  as  cooperating/ participating 
agencies  will  be  identified  as  a  result  of 
the  scoping  process. 

Responsible  Official:  Richard  E. 
Markley,  District  Ranger,  Idaho  City 
Ranger  District,  Boise  National  Forest  is 
the  responsible  official,  3833  Highway 
21.  P.O.  Box  129,  Idaho  City,  ID  83631. 

Nature  of  Decision  To  Be  Made:  Upon 
completion  of  the  environmental  impact 
statement,  the  Idaho  City  District  Ranger 
wrill  decide  the  following:  (1)  Approve 
the  project's  plan  of  operations  as 
proposed,  or  (2)  approve  the  plan  of 
operations  that  has  been  mo(fified  as 
necessary  to  eliminate  or  minimize 
adverse  effects,  or  meet  the  purpose  of 
the  regulations  (modifications  might 
incorporate  additional  mitigations  and/ 
or  monitoring  deemed  necessary  to 
comply  writh  required  permitting). 

Scoping  Process:  The  scoping  process 
will  consist  of  a  news  release 
annoimcing  the  start  of  the 
environmental  impact  statement 
process,  an  open  invitation  to 
participate  in  scoping  meetings  to  be 
scheduled,  and  a  scoping  docimient 
which  will  further  clarify  the  proposed 
action,  additional  alternatives,  and 
identified  issues.  The  scoping  document 
will  be  distributed  to  selected  parties 
and  also  be  available  upon  request.  The 
agency  also  hereby  gives  notice  of  the 
environmental  analysis  and  decision- 
making process  that  will  occur  on  the 
proposal  so  interested  and  afi^ected 
Federal,  State,  tribal,  and  local  agencies. 
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as  well  as  individuals  and  organizations 
are  aware  of  how  they  may  participate 
and  contribute  to  the  final  decision.  The 
information  received  will  be  used  in 
preparing  a  final  EIS. 

Permits  or  Licenses  Required:  In  order 
to  implement  the  project,  the  proponent, 
Twin  Mining  Corporation,  must  obtain 
approval  or  conduct  consultation  with 
several  other  federal,  state,  and  local 
regulatory  agencies.  These  agencies 
includp:  U.S.  Fish  and  Wildlife  Service, 
Environmental  Protection  Agency, 
Army  Corps  of  Engineers,  Idaho 
Department  of  Environmental  Quality, 
Idcdio  Department  of  Water  Resources, 
Idaho  State  Historic  Preservation  Officer 
and  Elmore  County,  Idaho. 

Comments  Requested:  This  notice  of 
intent  initiates  the  scoping  process, 
which  guides  the  development  of  the 
environmental  impact  statement.  The 
Forest  Services  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  Initial  comments  should 
be  postmarked  within  30  days  from  the 
date  the  Environmental  Protection 
Agency  publishes  this  announcement  in 
the  Federal  Register. 

Early  Notice  on  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review:  A  draft 
environmental  impact  statement  will  be 
prepared.  The  comment  period  on  the 
draft  environmental  impact  statement 
will  be  45  days  from  the  date  the 
'  Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  court  rulings  related 
to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions 
(Vermont  Yankee  Nuclear  Power  Corp. 
v.  NRDC,  435  U.S.  519,  553  (1978)). 
Also,  environmental  objections  that 
could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  nlay  be  waived  or 
»  dismissed  by  the  courts  [City  of  Angoon 
V.  Model,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980)).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  days 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 


when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  a&sist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
conunents  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Conunents  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

Dated:  July  1,  2003. 
Jeff  Schramm, 
Acting  District  Ranger. 
[FR  Doc.  03-17168  Filed  7-9-03;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

[Docket  Number  030619157-0157-01] 

Discontinuance  of  the  Whole-Biocit 
Count  Program  for  Certifying 
Population  and  Housing  Unit  Counts 
Resulting  from  Boundary  Changes 
Since  Census  2000 

AGENCY:  Bureau  of  the  Census. 
Department  of  Commerce. 

ACTION:  Notice  of  termination  of 
temporary  program. 


DATES:  The  Census  Bureau  terminates 
the  Whole-Block  Count  Program  as  of 
July  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dorothy  Stroz,  Geography  Division,  U.S. 
Census  Biueau,  Washington,  DC  20233, 
telephone  (301)  763-9050,  or  e-mail 
dorothy.louise.stroz@census.gov. 

SUPPLEMENTARY  INFORMATION:  Since  the 
1970  decennial  census,  and  following 
every  decennial  census  thereafter,  the 
Census  Biueau  has  provided  the 
opportunity  for  coimty,  local,  and  tribal 
governments  to  obtain  certified 
population  and  housing  unit  counts  for 
areas  where  their  boundaries  have 
changed  from  those  used  to  tabulate  the 
immediately  preceding  decennial 
census.  Such  boimdary  changes  are  the 
result  of  annexations,  incorporations,  or 
mergers  of  existing  governmental  units, 
which  typically  include  counties, 
boroughs,  cities,  towns,  villages, 
townships,  and  federally  recognized 
American  Indian  reservations. 

The  Census  Bureau  earlier  issued  a 
notice  of  final  rulemaking  in  the  Federal 
Register  on  this  subject  (67  FR  72095; 
December  4,  2002).  This  rule  established 
the  Geographically  Updated  Population 
Certification  Program  as  the  official 
process  for  providing  geographically 
updated  population  certifications  (see 
Title  15  CFR  §50.60).  It  also  amended 
Title  15,  Code  of  Federal  Regulations,  to 
provide  further  detail  on  the  subject  of 
intercensal  geographic  certifications. 
Since  this  new  program  replaces  the 
Whale-Block  Coimt  Program  in  its 
entirety,  the  Census  Bureau  is 
terminating  the  Whole-Block  Count 
'  Program.  The  program  was  temporary  in 
nature  and  not  required  by  any  law. 

Dated:  July  2,  2003. 
Charles  Louis  Kincannon, 
Director.  Bureau  of  the  Census. 
[FR  Doc.  03-17195  Filed  7-9-03;  8:45  am] 
BILUNG  CODC  3S10-07-P 


SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  publishes  this  notice  to 
announce  the  termination  of  the  Whole- 
Block  Count  Program,  which  was  the 
temporary  method  of  certification 
offered  fi'om  Jimfi  1, 1998,  to  January  3, 
2003.  The  Census  Biueau  terminates  the 
Whole-Block  Count  Program  due  to  the 
implementation  of  the  Geographically 
Updated  Population  Certification 
Program.  This  new  program  is  the 
Census  Bureau's  update  service  for 
certifying  population  and  housing  unit 
counts  for  areas  where  the  boundaries 
have  changed  from  those  used  to 
tabulate  the  immediately  preceding 
decennial  census. 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A^l  2-822] 

Stainless  Steel  Bar  From  the  United 
Kingdom:  Notice  of  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partial  rescission  of 
antidumping  duty  administrative 
review. 


EFFECTIVE  DATE:  July  10,  2003. 
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FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Rebecca  Trainor,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4929  or  (202)  482- 
4007,  respectively.  ' 

SUPPLEMENTARY  INFORMATION: 


Background 

On  March  3,  2003,  the  Department 
published  in  the  Federal  Register  (68 
PR  9974)  a  notice  of  "Opportunity  To 
Request  Administrative  Review"  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  the  United  Kingdom  for 
the  period  August  2,  2001,  through 
February  28.  2003.  On  March  28  and  31, 
2003.  Firth  Rixson  Special  Steels 
Limited  (FRSS)  and  the  petitioners, » 
respectively,  requested  an 
administrative  reviewr  of  FRSS's  sales 
for  the  above-mentioned  period.  Also  on 
March  31,  2003,  Corns  Engineering 
Steels  Limited  (CES)  requested  an 
administrative  review  of  its  sales  for  this 
period.  On  April  21,  2003,  the 
Department  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  bar  from  the  United  Kingdom  with 
respect  to  these  companies.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  68  FR  19498. 

Partial  Rescission  of  Review 

On  June  26,  2003,  CES  timely 
withdrew  its  request  for  an 
administrative  review  of  its  sales  during 
the  above-referenced  period.  Section 
351.213(d)(1)  of  the  Department's 
regulations  stipulates  that  the  Secretary 
may  permit  a  party  that  requests  a 
review  to  withdraw  the  request  within 
90  days  of  the  date  of  publication  of 
notice  of  initiation  of  the  requested 
review.  In  this  case,  CES  has  withdrawn 
its  request  for  review  within  the  90-day 
period.  We  have  received  no  other 
submissions  regarding  CES's 
withdrawal  of  its  requests  for  review. 
Therefore,  we  are  rescinding  in  part  this 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  the  United 
Kingdom  with  respect  to  CES.  This 
review  will  continue  with  respect  to 
FRSS. 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended,  and  19 
CFR  351.213(d)(4). 


Dated:  July  3.  2003. 
Jeffrey  May, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-17515  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


'  The  petitioners  are  Carpenter  Technology 
Corporation;  Crucible  Specialty  Metals  Division, 
Crucible  Materials  Corporation:  Electralloy 
Corporation,  a  Division  of  CO.  Carlson,  Inc.;  and 
Slater  Steels  Corporation,  Specialty  Alloys  Division. 


DEPARTMEFfT  OF  COMMERCE 
International  Trade  Administration 

[A-570-«56] 

Synthetic  Indigo  From  the  People's 
Republic  Of  China:  Notice  of  Extension 
of  Time  Limit  for  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
United  States  Department  of  Commerce. 

EFFECTIVE  DATE:  July  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  J.  Goldberger  or  Margarita  Panayi 
at  (202)  482-4136  or  (202)  482-0049. 
respectively.  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 

Postponement  of  Final  Results  of 
Administrative  Review 

On  March  10,  2003,  the  Department  of 
Commerce  ("the  Department") 
published  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  synthetic 
indigo  from  the  People's  Republic  of 
China  with  respect  to  Liyang  Skyblue 
Chemical  Co.,  Ltd.  The  current  deadline 
for  the  final  results  in  this  review  is  July 
8,  2003.  In  accordance  with  section 
751(a)(3)(A)  of  the  Tariff  Act  of  1930 
("the  Act"),  as  amended,  the 
Department  finds  that  it  is  not 
practicable  to  complete  this 
administrative  review  within  the 
original  time  frame  due  to  complex 
surrogate  value  issues.. Thus,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  by  60 
days.  The  final  results  will  now  be  due 
by  September  8,  2003. 

Dated:  July  3,  2003.  . 
Jeffrey  May, 

Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-17514  Filed  7-9-^3;  8:45  am] 

BILLING  CODE  3510OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  070703B] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries  ' 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  Pacific  Fishery 
Management  Coimcil's  (Coimcil)  Model 
Evaluation  Workgroup  (MEW)  will  hold 
a  work  session,  which  is  open  to  the 
public,  to  discuss  documentation  of  the 
Chinook  Fishery  Regulation  Assessment 
Model  (FRAM). 

DATES:  The  work  session  will  be  held 
Thursday,  July  24,  2003  from  9  a.m.  to 
4  p.m. 

ADDRESSES:  The  work  session  will  be 
held  at  the  National  Marine  Fisheries 
Service,  510  Desmond  Drive  SE,  Room 
261,  Ucey,  WA  98503;  telephone:  (360) 
753-9580. 

Council  address:  Pacific  Fishery 
Management  Coimcil,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Chuck  Tracy,  (503)  820-2280. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  work  session  is  to 
establish  a  process  for  developing  model 
docxunentation  for  the  chinook  FRAM, 
and  prioritize  and  schedule  upcoming 
tasks. 

Although  nonemergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  MEW  for  discussion, 
those  issues  may  not  be  the  subject  of 
formal  MEW  action  during  this  meeting. 
MEW  action  will  be  restricted  to  those 
issues  specifically  Usted  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  MEW's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  (503)  820-2280  at  least 
5  days  prior  to  the  meeting  date. 
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Dated:  July  7,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-17522  Filed  7-9-03;  8:45  am] 

BtUJNG  CODE  3510-22-S 


DEPARTMEffT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Jack  Assembly  for 
Supporting  a  Shelter  Structure 

agency:  Department  of  the  Army,  DoD. 
action:  Notice. 

SUMMARY:  hi  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
.  availabiUty  for  licensing  of  U.S.  Patent 
No.  US  6.581,912  B2  entitled  "Jack 
Assembly  for  Supporting  a  Shelter 
Stiucture"  issued  June  24.  2003.  This 
patent  has  been  assigned  to  the  United 
States  Qovemment  as  represented  by  the 
Secretary  of  the  Army. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760. 
Phone:  (508)  233-4928  or  e-mail: 
Robert.Rosenkrans@natick.army.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
Ucenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-17518  Filed  7-9-03;  8:45  am] 
BIUJNG  CODE  3710-W-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Application 
Concerning  Antibodies  Against  Type  A 
Botulinum  Neurotoxin 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availability  for  hcensing  of  U.S. 
Patent  Application  No.  09/465,276 
entitled  "Antibodies  Against  Tjqpe  A 
BotiUimun  Neurotoxin,"  filed  December 
16, 1999.  The  United  States 
Government,  as  represented  by  the 
Secretary  of  the  Army,  has  rights  in  this 
invention. 


ADDRESSES:  Commander.  U.S.  Army 
Medical  Research  and  Materiel 
Command.  ATTN:  Command  Judge 
Advocate.  MCMR-JA.  504  Scott  Street, 
Fort  Detrick,  Frederick,  MD  21702- 
5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues.  Ms.  Elizabeth  Arwine. 
Pa'tent  Attorney.  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment. 
(301)  619-6664.  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION: 

Antibodies  for  binding  epitopes  of 
BoNT/A  and  hybridomas  which 
produce  such  antibodies  are  described. 
The  antibodies  of  the.  present  invention 
can  be  used  in  a  method  for  detecting 
BoNT/A  in  a  sample  and/or  in  a  method 
for  purifying  BoNT/A  from  an  impure 
solution.  In  addition,  the  antibodies  can 
be  used  for  passive  immunization 
against  BohTT/A  intoxication  or  as 
intoxication  therapy.  AnotJier  aspect  of 
the  invention  is  a  kit  for  detecting 
BoNT/A  in  a  sample. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-17519  Filed  7-9-03;  8:45  am] 
BILLING  CODE  3710-Oe-M 


DEPARTMENT  OF  ENERGY 

Office  of  Nonproliferation  Policy; 
Proposed  Subsequent  Arrangement 

agency:  Department  of  Energy. 
ACTION:  Proposed  subsequent 
arrangement. 


SUMMARY:  This  notice  has  been  issued 
under  the  authority  of  section  131  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  under  the 
Agreement  for  Cooperation  Concerning 
Civil  Uses  of  Atomic  Energy  between 
the  United  States  and  Canada  and  the 
Agreement  for  Cooperation  Between  the 
United  States  and  Japan  Concerning 
Peaceful  Uses  of  Nuclear  Energy. 

This  subsequent  arrangement 
concerns  the  retransfer  of  220.784  kg  of 
U.S. -origin  natural  uranium 
hexailuoride,  149.250  kg  of  which  is 
uraniimi.  from  the  Cameco  Corporation. 
Ontario.  Canada  to  Japan  Nuclear  Fuel 
Limited  (JNFL).  The  material,  which  is 
now  located  at  Cameco  Corp.,  Port 
Hope,  Ontario,  will  be  transferred  to 
JNFL  for  toll  enrichment.  Upon 
completion  of  the  enrichment,  the 
material  will  be  used  as  fuel  by  the 
Tokyo  Electric  Power  Company  Inc.,  1- 
Chome,  Chiyoda-Ku,  Tokyo,  Japan.  The 


uranium  hexafluoride  was  originally 
obtained  by  the  Cameco  Corp.  from 
Power  Resources,  Inc.  pursuant  to 
export  Ucense  number  XSOU8744. 

In  accordance  with  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  is  not  inimical 
to  the  common  defense  and  security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Dated:  July  2,  2003. 

For  the  Department  of  Enei^. 
Trislta  Dedik, 

Director,  Office  of  Nonproliferation  Policy. 
[FR  Doc.  03-17472  Filed  7-9-03;  8:45  am] 

BILLING  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

Safety-Net  Cost  Recovery  Adjustment 
Clause  (SN  CRAC);  Adjustment  to  2002 
Wholesale  Power  Rates 

AGENCY:  Boimeville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 

SUMMARY:  This  notice  annoimces  the 
availability  of  the  ROD  for  BPA  to 
implement  its  proposed  SN  CRAC 
Adjustment  to  2002  Wholesale  Power 
Rates.  This  rate  adjustment  is  being 
implemented  to  allow  BPA  to  address 
potential  revenue  shortfalls  and  to  allow 
BPA  to  recover  its  costs  through  rates. 
This  rate  adjustment  involves 
implementation  of  one  of  BPA's  existing 
risk  mitigation  tools  that  has  been 
previously  subject  to  review  under  the 
National  Environmental  Policy  Act. 
.This  ROD  is  based  on  input  from  the 
public  process  and  information  in  the 
BPA  Business  Plan  Envirorunental 
Impact  Statement  (DOE/EIS-0183.  Jime 
1995)  and  the  Business  Plan  Record  of 
Decision  (August  15.  1995). 
ADDRESSES:  Copies  of  the  SN  CRAC 
ROD.  Business  Plan  EIS.  and  Business 
Plan  ROD  may  be  obtained  by  calHng 
BPA's  toll-free  docimient  request  line, 
1-800-622-4520.  The  ROD  and  EIS 
Sunmiary  are  also  available  on  our  Web 
site,  http://www.efw.bpa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  S.  Pierce,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621. 
Portland.  Oregon.  97208-3621;  toU-fi^e 
telephone  number  1-800-282-3713; 
direct  telephone  number  503-230-3962, 
fax  number  503-230-5699;  or  e-mail 
kspierce@bpa.gov. 
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Issued  in  Portland,  Oregon,  on  June  30, 
2003. 

Stephen  J.  Wright, 

Administrator  and  Chief  Executive  Officer. 
[FR  Doc.  03-17471  Filed  7-9-03;  8:45  am] 

BILLING  CODE  64S0-01-P 


DEPARTMErn*  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-356-003] 

Canyon  Creek  Compression  Company; 
Notice  of  Compliance  Filing 

July  3,  2003. 

Take  notice  that  on  June  30,  2003. 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1.  First  Revised 
Sheet  Nos.  199.  200  and  201.  to  be 
effective  July  1.  2003. 

Canyon  states  that  the  purpose  of  this 
filing  is  to  implement  the  Stipulation 
and  Agreement  (Settlement)  approved 
by  the  Commission  by  a  letter  order 
issued  on  May  23.  2003.  in  Docket  Nos. 
RP02-356-000.  et  al.  Canyon  states  that 
no  tariff  changes  other  than  those 
required  by  the  Settlement  are  reflected 
in  this  filing. 

Canyon  states  that  copies  of  the  filing 
have  been  mailed  to  each  person 
designated  on  the  Commission's  official 
service  list  in  Docket  No.  RP02-356. 
Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
.  Regulations.  All  such  protests  must  be 
filed  in  accordance  vdth  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http.// 
wivw./erc^v  using  the  "FERRIS"  link. 
Enter  the  brocket  number  excludmg  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  ot  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  fiUngs. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  ]u\y  14,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17499  Filed  7-9-03;  8:45  amj 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP96-200-106] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

July  3,  2003. 

Take  notice  that  on  June  27,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  the 
additional  information  required  by  the 
Conunission's  Jime  13,  2003  order  in 
this  docket. 

CEGT  states  that  copies  of  its  filing 
are  being  mailed  to  all  parties  on  the 
service  list  in  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  vdth  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
iree  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  14.  2003. 

Linda  Mitiy, 

Acting  Secretary. 

(FR  Doc.  03-17505  Filed  7-9-03;  8:45  am] 

BKUNG  CODE  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-107] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rates 

July  3,  2003. 

Take  notice  that  on  July  1,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Voliune  No.  1,  First  Revised 
Sheet  No.  821,  to  be  effective  July  1, 
2003. 

CEGT  states  that  it  is  also  submitting 
for  filing  an  original  and  five  (5)  copies 
of  a  negotiated  rate  agreement  and 
related  documentation.  CEGT  further 
states  that  the  documents  filed  herein 
reflect  an  amendment  to  the  original 
transaction  reflected  on  Original  Sheet 
No.  821. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  July  14.  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17506  Filed  7-9-03;  8:45  am] 

BKAJNG  CODE  STIT-OI-P 


41116 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP96-200-108] 

CenterPoInt  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

July  3.  2003. 

Take  notice  that  on  July  1,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  and 
approval  a  negotiated  rate  agreement 
between  CEGT  and  Temple-Inland 
Forest  Products  Corporation.  CEGT 
requests  that  the  Conunission  accept 
and  approve  the  transaction  to  be 
effective  July  1,2003.  ' 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  EX: 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may.  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 

For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  July  14,  2003. 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-17507  Filed  7-9-03;  8:45  am] 

BILLING  COOE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  ^to.  OR03-5-000] 

Chevron  Products  Company, 
Complainant,  v.  SFPP,  L.P., 
Respondent;  Notice  of  Complaint 

July  3.  2003. 

Take  notice  that  on  June  30,  2003, 
Chevron  Products  Company 
(Complainant)  filed  a  complaint  alleging 
that  there  are  reasonable  grounds  to 
believe  that  the  rates  of  SFPP,  L.P., 
(SFPP)  subject  to  the  jurisdiction  of  the 
Federal  Energy  Regulatory  Conmiission 
(Commission)  are  not  just  and 
reasonable. 

According  to  Complainant,  the 
overcharges  are  at  least  28%  percent  in 
excess  of  the  claimed  just  and 
reasonable  retirni  claimed  by  SFPP  in  its 
cost  of  service. 

Complainant  alleges  that  it  is 
aggrieved  and  damaged  by  the  unlawful 
acts  of  SFPP  and  seeks  relief  in  the  form 
of  reduced  rates  in  the  future  and 
reparations  for  past  and  current 
overcharges  for  transportation,  with 
interest. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
(vww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  The  answer  to 
the  complaint,  conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conmiission's  Web 
site  under  the  "e-Filing"  link.  The 


Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  July  14,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17490  Filed  7-9-^3;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-474-001] 

Clear  Creek  Storage  Company,  L.L.C.; 
Notice  of  Compliance  Filing 

July  3,  2003. 

Take  notice  that  on  July  1,  2003,  Clear 
Creek  Storage  Company,  L.L.C.,  (Clear 
Creek)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Substitute  Original  Sheet  Nos.  44B  and 
44C  and  Substitute  Second  Revised 
Sheet  No.  77A,  to  be  effective  July  1, 
2003. 

Clear  Creek  states  that  the  filing  is 
being  filed  in  compliance  the 
Commission's  Jime  16,  2003,  letter  order 
in  docket  No.  RP03-474-000. 

Clear  Creek  explains  that  on  May  8, 
2003,  tariff  sheets  were  filed  with  the 
Commission  in  compliance  with  Order 
No.  587-R  to  implement  Version  1.6  of 
the  Standards  promulgated  by  the  North 
American  Energy  Standards  Board's 
Wholesale  Gas  Quadrant  (WGCy  and  the 
WGQ's  Standards  governing  partial  day 
recalls.  Clear  Creek  states  that  the 
Commission's  Jvme  16  order  accepted 
Clear  Creek's  tariff  sheets  to  be  effective 
July  1,  2003,  subject  to  Clear  Creek 
revising  and  refiling  certain  tariff  sheets 
as  discussed  in  the  order.  Clear  Creek 
states  that  this  tariff  filing  is  being 
tendered  in  compliance  with  the 
Commission's  directive. 

Clear  Creek  states  further  that  a  copy 
of  this  filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commission  of  Wyoming. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washin^n,  DC 
20426,  in  accordance  with  §^5.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  14,  2003. 
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Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17504  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-45(M)01] 

CMS  Trunlcllne  Gas  Company,  LLC; 
Notice  of  Compliance  Filing 

July  3,  2003. 

Take  notice  that  on  June  30,  2003, 
CMS  Tnmkline  Gas  Company,  LLC 
(Trunkline)  tendered  for  fihng  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  Sub  Third  Revised  Sheet 
No.  255  and  Sub  Fourth  Revised  Sheet 
No.  314,  to  be  effective  July  1,  2003. 
Trunkline  states  that  this  filing  is 
being  made  to  comply  with  the 
Commission's  Letter  Order  dated  Jime 
19,  2003  in  Docket  No.  RP03-45^-000. 

Trunkline  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  virith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 


Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(m)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  July  14,  2003. 

Linda  Mitiy. 

Acting  Secretary. 

(FR  Doc.  03-17503  Filed  7-9-03;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-329-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Application 

July  3,  2003. 

Take  notice  that  on  June  26,  2003, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314, 
filed  in  Docket  No.  CP03-329-000. 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  (NGA),  for  permission  and 
approval  to  abandon  by  sale  to 
Columbia  Natural  Resoiut;es,  Inc.,  a 
Texas  corporation,  certain  natural  gas 
pipeline  facilities  located  in  Lincoln 
and  Wayne  Counties,  West  Virginia, 
together  vrith  the  service  provided 
through  such  facilities.  Columbia  states 
that  in  addition,  Colmnbia  requests  that 
the  Commission  find  the  abandoned 
facilities,  that  were  certificated  by  the 
Commission  as  transmission,  to  be 
gathering,  and  therefore  exempt  from 
the  Conunission's  jurisdiction,  all  as 
more  fully  set  forth  in  theLapplication 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlmeSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Columbia  states  that  the  facilities 
proposed  for  abandonment  by  sale  are 
Columbia's  BM-44  System  which 
consists  of  Line  BM-44,  a  portion  of 
BM-19-S1  and  appurtenances.  The 
facilities  are  located  in  Wayne  and 
Lincoln  Counties,  West  Virginia. 
Columbia  states  that  the  facilities  were 
constructed  by  Columbia's  pre<iecessors 


in  the  early  1900's  as  a  part  of  a  low 
pressure  transmission  system  in  West 
Virginia.  Columbia  explains  that  the 
facilities  were  constructed  to  support 
Columbia's  role  as  a  merchant. 
Coliunbia  further  explains  that  the 
facilities  cxirrently  transport  local 
production  from  various  points  along 
the  facilities  which  are  dehvered  into 
Coliunbia's  mainline  for  redehvery  to 
various  markets.  Therefore,  Columbia 
states  that  the  facilities  are  no  longer  an 
integral  component  of  its  transmission 
system  and  that  the  long-term  needs  of 
its  customers  will  be  better  served 
though  a  divestiture  of  the  facilities. 
Columbia  also  proposes  to  abandon 
certain  services  now  rendered  through 
the  subject  facilities.  CNR  states  that  it 
has  advised  Columbia  that  it  will 
continue  to  provide  service  to  the 
customers  being  served  through  the 
facilities  at  the  time  of  the  sale.  The 
facilities  will  be  sold  for  $188,305. 

Any  questions  regarding  the 
application  should  be  directed  to 
Fredric  J.  George,  Senior  Attorney, 
Columbia  Gas  Transmission 
Corporation,  P.O.  Box  1273,  Charleston, 
West  Virginia  22030-0146  at  (304)  357- 
2359. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
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to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  j)arty  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  July  24  .'2003. 

Linda  Nfitry, 

Acting  Secretary. 

IFR  Doc.  03-17485  Filed  7-ft-03;  8:45  amj 

BHJJNG  COOE  6717-01-(> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-377-001] 

Dominion  Transmission,  inc.;  Notice  of 
Compliance  Filing 

July  3.  2003. 

Take  notice  that  oh  June  30,  2003,  - 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
Substitute  Fifth  Revised  Sheet  No.  1173, 
with  an  effective  date  of  July  1,  2003. 

DTI  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  order  issued  June  20, 
2003  in  Docket  No.  RP03-377-000 
requiring  that  DTI  refile  a  substitute 
tariff  sheet  correcting  the  references  and 
incorporation  of  North  American  Energy 
Standards  Board's  Wholesale  Gas 
Quadrant  (WGQ)  standards  governing 
partial  day  recalls.  DTI  states  that  it  has 
made  the  changes  requested  by  the- 
Commission  and  has  further  corrected 
the  affected  sheet  to  comply  with  the 
WGQ  standards. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  14.  2003. 

Linda  Mitry, 

Acting  Secretary. 

[PR  Doc.  03-17501  Filed  7-9-03;  8:45  am) 

BHXING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROa-908-000] 

Fulcrum  Power  Marlteting,  LLC;  Notice 
of  Issuance  of  Order 

July  3,  2003. 

Fulcrum  Power  Marketing,  LLC 
(Fulcrum  Power)  filed  an  application  for 
market-based  rate  authority,  with  an 
accompanying  rate  schedule.  The 
proposed  rate  schedule  provides  for 
wholesale  sales  of  capacity,  energy,  and 
ancillary  services  at  market-based  rates. 
Fulcrum  Power  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  Fulcrum  Power  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  ofall 
future  issuances  of  securities  and 
assumptions  of  liability  by  Fulcrum 
Power. 

On  June  30,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabihty  by  Fulcrum  Power  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  30, 
2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above. 
Fulcrum  Power  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser. 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
piuposes  of  Fulcriun  Power,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Fulcriun  Power's  issuances 
of  securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  fi-om  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-17489  Filed  7-9-03;  8:45  am] 

BILUNG  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01  -382-01 3] 

Northern  Natural  Gas  Company;  Notice 
of  Filing 

July  3,  2003. 

Take  notice  that  on  July  1,  2003, 
pursuant  to  its  F.E.R.C.  Gas  Tariff  and 
the  Carlton  Settlement  approved  in 
Docket  No.  RPOl-382-008,  Northern 
Natural  Gas  Company  (Northern)  has 
filed  various  schedules  detailing  the 
Carlton  buyout  and  surcharge  dollars 
reimbursed  to  the  appropriate  parties. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
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customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  fiUngs. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  14,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17497  Filed  7-9-03;  8:45  am] 

BtLUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-49-002] 

Northwest  Pipeline  Corporation;  Notice 
of  Application         ,         ^ 

July  3,  2003. 

Take  notice  that  on  June  25,  2003, 
Northwest  PipeUne  Corporation 
(Northwest),  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84158,  filed  in  Docket  No. 
CPOl-49-002,  an  application  pursuant 
to  sections  7(c)  and  7(b)  of  the  Natiual 
Gas  Act  (NGA),  as  amended,  and  part 
157  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission 
(Commission),  to  amend  the  certificate 
of  pubhc  convenience  and  necessity 
that  was  issued  for  its  Everett  Delta 
Lateral  project  by  Commission  order 
dated  October  25,  2001  in  Docket  Nos. 
CP01-49-000  and  CP01-49-O01  and  to 
request  related  permission  and  approval 
for  pre-granted  abandonment,  aU  as 


more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659. 

As  currently  certificated.  Northwest 
states  that  the  Everett  Delta  Lateral 
project,  in  Snohomish  County, 
Washington,  includes  approximately  9 
miles  of  20-inch  lateral  pipeline,  two 
delivery  meter  stations  at  the  lateral 
terminus  near  Everett,  Washington  and 
related  facilities  designed  to  be 
constructed,  owned  and  operated  by 
Northwest  to  provide  transf>ortation 
deliveries  from  Northwest's  mainline  to 
serve  a  planned  new  power  plant  and  to 
provide  additional  service  to  a  local  gas 
distribution  company  customer,  Puget 
Sound  Energy,  Inc.  (Puget). 

After  issuance  of  the  certificate  for  the 
Everett  Delta  Lateral  project.  Northwest 
states  that  the  new  power  plant  that  was 
the  anchor  market  for  the  project  was 
canceled  and  the  facilities  agreements 
underljring  the  project  were  terminated: 
Thusly,  Northwest  states  that  it  and 
Puget  then  negotiated  new  commercial 
arrangements  for  a  revised  Everett  Delta 
Lateral  project  designed  to  serve  only 
Puget 's  growing  distribution 
requirements  in  that  area. 

Northwest  states  that  it  is  now 
requesting  the  Commission  to  amend 
the  certificate  for  the  Everett  Delta 
Lateral  project  to  authorize  Northwest  to 
construct  and  operate  9.15  miles  of  16- 
inch  lateral  pipeline  (on  the  originally 
certificated  route),  one  meter  station 
located  at  the  start  of  the  lateral,  two 
lateral  delivery  taps  and  related 
facilities  designed  to  provide 
approximately  113.1  MDth/d  of  firm 
transportation  service  for  Puget  from 
Northwest's  mainline  to  the  delivery 
taps. 

Northwest  states  that  it  is  now 
proposing  to  allow  Puget  to  be  the 
passive  owmer  of  the  lateral  and  meter 
station  facilities,  with  Northwest  leasing 
and  operating  the  lateral  facilities  as 
part  of  its  interstate  transmission  system 
for  a  term  of  five  years.  Northwest  states 
that  it  requests  pre-granted 
abandonment  approval  of  its  lease  and 
operation  of  the  lateral  upon  expiration 
of  the  five-year  lease  term,  ^  which 
time  Puget  will  begin  operating  the 


lateral  as  part  of  its  local  distribution  - 
system. 

Northwest  states  that  the  estimated 
total  cost  for  the  now  revised  Everett 
Delta  Lateral  project  is  approximately 
$24.6  milhon  and  that  Puget  will  pay  in 
advance  and  reimburse  Northwest  in 
full  for  the  actual  construction  costs. 

Northwest  states  that  Puget  requires 
expanded  delivery  capacity  into  its 
Everett,  Washington  distribution  area  by 
the  2004/2005  winter  heating  season.  To 
allow  sufficient  time  for  completion  of 
the  proposed  delivery  facilities  by 
November  1,  2004,  Northwest  states  that 
it  requests  the  Commission  to  issue  the 
requested  amended  certificate  order, 
and-related  approvals,  by  January  2004. 

Any  questions  concerning  this 
application  may  be  directed  to  Gary  K. 
Kotter,  Manager,  Certificates  and  Tariffs- 
3Cl,  Northwest  Pipeline  Corporation, 
P.O.  Box  58900,  Salt  Lake  City,  Utah 
84158-0900,  at  (801)  584-7117  or  fax 
(801)  584-7764. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should  file  with  the  Federal  Energy 
Regidatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
imder  the  NGA  (18  CFR  157.10)  by  the 
comment  date,  below.  A  person 
obtaining  party  status  will  be  placed  on 
the  service  list  maintained  by  the 
Secretary  of  the  Commission  and  will 
receive  copies  of  all  documents  filed  by 
the  applicant  and  by  all  other  parties.  A 
party  must  submit  14  copies  of  filings 
made  with  the  Commission  and  must 
mail  a  copy  to  the  applicant  and  to 
every  other  party  in  the  proceeding. 
Only  parties  to  the  proceeding  can  ask 
for  court  review  of  Commission  orders 
in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 
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Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
Ueu  of  paper;  see  18  CFR 
385. 2001  (a)(l)(iii}  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Comment  Date:  July  24,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17483  Filed  7-9-03;  8:45  am) 

HLUNG  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-4-004] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

July  3.  2003. 

Take  notice  that  on  Jime  27,  2003, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Original  Sheet  No.  26 
and  Sheet  Nos.  27  through  29,  to  be 
effective  July  1,  2003. 

Northwest  states  that  this  filing 
complies  with  the  Commission's  order 
dated  May  7,  2003  in  Docket  No.  CP02- 
4-002  requiring  Northwest  to  file  a  tariff 
sheet  containing  a  provision  to  make  a 
one  time,  pro  rata  credit  to  each 
Evergreen  Expansion  Project  shipper,  in 
invoices  for  October,  2003,  for  all  base 
tariff  reservation  charge  revenues 
received  by  Northwest  for  marketing  the 
expanded  compression-only  capacity  in 
the  Siunas-Chehalis  corridor  during  July 
through  September  2003. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
complied  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  1 7.  2003. 

Linda  Mitry, 

Acting  Secretary. 

!FR  Doc.  03-17484  Filed  7-9-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-207-000] 

OutlMCk  Power  Marketing,  Inc.,  SESCO 
Enterprises,  L.L.C.,  and  Black  Oak 
Energy,  LLC.  v.  PJM  Interconnection, 
L.L.C.;  Notice  of  Filing 

July  3,  2003. 

"Take  notice  that  on  July  3.  2003, 
Outback  Power  Marketing,  Inc.,  SESCO 
Enterprises  LL.C,  and  Black  Oak 
Energy,  L.L.C.  (Complainants),  filed  a 
complaint  pursuant  to  Sections  206  and 
306  of  the  Federal  Power  Act  against 
PJM  Interconnection,  L.L.C.  (PJM), 
alleging  violations  of  Section  205  and 
206  of  the  Federal  Power  Act  in  the 
implementation  of  new  credit  policies 
for  financial  trading.  The  compleiint 
requests  fast  track  processing. 

The  Complainants  state  that  copies  of 
the  filing  were  served  upon  PJM. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  J^otesls  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 


extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676.  or  for  TTY. 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encoiuages 
electronic  filings. 

Comment  Date:  July  11,  2003. 
Linda  Mitry, 
Acting  Secretary. 
(FR  Doc.  03-17487  Filed  7-9-03;  8:45  am] 

BUJJNG  CODE  6717-01-P  i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-309-003] 

Sunoco  Inc.  (R&M)  v.  Transcontinental 
Gas  Pipe  Line  Corporation;  Notice  of 
Filing 

July  3.  2003. 

Take  notice  that  on  Jime  16.  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  in  compliance  with  Ordering 
Paragraph  (D)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
May  15,  2003  "Order  Denying 
Rehearing,  Clarifying  Order,  and 
Requiring  Filing"  (Sunoco,  Inc.  (R&M) 
V.  Transcontinental  Gas  Pipe  Line  Corp., 
103  FERC  H  61,176  (2003)).  a 
notification  to  the  Commission  of  its 
plans  with  respect  to  the  sale  of  the 
Central  Texas  gathering  facilities. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  its  affected 
customers. 

Any  person  desiring  to  protest  said 
fifing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington,  DC 
20426.  in  accordance  with  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 


taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  10,  2003. 

Linda  Mitry,  , 

Acting  Secretary. 

IFR  Doc.  03-17498  Filed  7-9-03;  8:45  amj 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-38»-002] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

July  3,  2003. 

Take  notice  that  on  June  30,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  2nd  Sub  Thirteenth 
Revised  Sheet  No.  412  and  Sub  Second 
Revised  Sheet  No.  412A.  to  become 
effective  July  1,  2003. 

Tennessee  states  that  the  tariff  sheets 
are  being  filed  in  compliance  with  the 
Federal  Energy  Regulatory 
Conunission's  Jime  20,  2003  order  on 
Tennessee's  Order  No.  587-R 
compliance  filing,  requiring  Tennessee 
to  incorporate  the  Wholesale  Gas 
Quadrant's  (WGQ)  Standards  1.4.4, 
5.4.1,  5.4.3,  5.4.4,  5.4.7  and  5.4.9  by 
reference  to  Version  1.6. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvnv.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnJineSupport@ferc.gov  or  toU- 
fi'ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  14,  2003. 

Linda  Mitry,  ^ 

Acting  Secretary. 

[PR  Doc.  03-17502  Filed  7-9-03;  8:45  amj 

BILUNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-125] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  and  Non- 
conforming Agreement  Filing 

July  3.  2003. 

Take  notice  that  on  June  27,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  the 
transportation  and  corresponding 
negotiated  rate  agreements  constituting 
a  negotiated  rate  arrangement  between 
Tennessee  and  each  respective  shipper 
(Negotiated  Rate  Arrangements). 

Tennessee  also  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Third  Revised  Tariff 
Sheet  No.  413A,  which  identifies  the 
MGI  Agreement  as  a  non-conforming 
service  agreement. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motioii 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 


Reference  Room  or  may  be  viewed  pn 
the  Commission's  Web  site  at  http://  . 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  9,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[PR  Doc.  03-17508  Piled  7-9-03;  8:45  am] 

BILUNG  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP03-1 3-003  and  RP01-236- 
013] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

July  3,  2003. 

Take  notice  that  on  Jime  30,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Voliune  No.  1,  Sixth 
Revised  Sheet  No.  3740,  Third  Revised 
Sheet  No.  3740.00  and  First  Revised 
Sheet  No.  3740.01,  to  be  effective  June 
5,  2003. 

Transco  states  that  the  purpose  of  this 
filing  is  to  incorporate  certain  approved 
tariff  revisions  that  became  effective 
April  1,  2003.  in  connection  with 
Transco's  implementation  of  iLine,  into 
other  approved  tariff  revisions  that 
became  effective  June  5,  2003  pertaining 
to  Transco's  Right  of  First  Refusal  tariff 
provisions.  In  addition,  Transco  states 
that  in  order  to  correct  an  administrative 
oversight,  Transco  is  proposing  to  move 
into  effect  Seventh  Revised  Sheet  No. 
211.  which  tariff  sheet  was  previously 
approved  effective  April  1,  2003  in  an 
order  issued  September  27,  2001  in 
Docket  Nos.  RPOl-236,  etd. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  vkith  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
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be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  tiling  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@fere.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date;  July  14,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17500  Filed  7-9-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

lOocket  No.  ER03-552-000,  et  al.] 

New  York  Independent  System 
Operator,  Inc.,  et  al.;  Electric  Rate  and 
Corporate  Filings 

July  1,2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-552-0021 

Take  notice  that  on  June  26,  2003,  the 
New  York  Independent  System 
Operator.  Inc.  (NYISO).  filed  a  notice 
that  proposed  tariff  revisions  which 
were  originally  filed  in  Docket  No. 
ER03-552-000  under  Section  206  of  the 
Federal  Power  Act  should  be  treated  as 
if  they  were  filed  imder  Section  205  on 
a  prospective  basis. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  to  all  parties  that  have 
executed  Service  Agreements  under  the 
NYISO's  OATT  or  Services  Tariff,  the 
New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

CoiTiment  Date;  July  17.  2003. 


2.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-749-0011 

Take  notice  that  on  June  26,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  a  compliance  filing  in  connection 
with  the  Commission's  June  11,  2003, 
Order  in  Docket  No.  ER03-749-000. 

The  NYISO  states  thatit  has  served  a 
copy  of  this  filing  to  all  parties  listed  on 
the  official  service  in  this  proceeding. 
The  NYISO  also  states  that  it  has  served 
a  copy  of  this  filing  to  all  parties  that 
have  executed  Service  Agreements 
imder  the  NYISO's  Open-Access 
Transmission  Tariff  or  Services  Tariff, 
the  New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date;  July  17.  2003. 

3.  Gulf  States  Energy  Investments  L.P. 

[Docket  No.  ER03-891-0011 

Take  notice  that  on  June  26.  2003, 
Gulf  States  Energy  Investments  L.P. 
submitted  an  amendment  to  their  filing 
of  May  29,  2003  requesting  for 
acceptance  of  Gulf  States  Energy 
Investments  L.P.  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
and  the  waiver  of  certain  Commission 
regulations. 

Comment  Date;  July  17,  2003. 

4.  Fox  Energy  Company,  LLC 

(Docket  No.  ER03-983-000] 

Take  notice  that  on  June  24,  2003,  Fox 
Energy  Company.  LLC  (the  Applicant) 
tendered  for  filing,  under  section  205  of 
the  Federal  Power  Act  (FPA),  a  request 
for  authorization  to  make  wholesale 
sales  of  electric  energy,  capacity, 
replacement  reserves,  and  ancillary 
services  at  market-based  rates,  to 
reassign  transmission  capacity,  and  to 
resell  firm  transmission  rights.  The 
Applicant  states  that  it  proposes  to  own 
and  operate  a  635  megawatt  gas-fired, 
combined  cycle  electric  generating 
facility  in  Kaukauna.  Outagamie 
County.  Wisconsin. 

Comment  Date:  July  15.  2003. 

5.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-986-000] 

'Take  notice  that  on  July  27,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Conunission's  Regulations,  18  CFR 
35.12  ,  submitted  for  filing  an 
Interconnection  and  Operating 


Agreement  among  Montana-Dakota 
Utilities  Co.,  a  Division  of  MDU 
Resources  Group,  Inc  (Transmission), 
Midwest  ISO  and  Montana-Dakota 
Utilities  Co.,  a  Division  of  MDU 
Resources  Group,  Inc.(Generation). 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  sent  to  Montana-Dakota 
Utilities  Co.  (Trjinsmission)and 
Montana-Dakota  Utilities  Co. 
(Generation). 

Comment  Date:  July  18,  2003. 

6.  Illinois  Power  Company 

[Docket  No.  ER03-987-O00J 

Take  notice  that  on  June  27,  2003, 
Illinois  Power  Company  (Illinois 
Power),  filed  a  Third  Revised  Service 
Agreement  for  Network  Integration 
Transmission  Service  with  Illinois 
Municipal  Electric  Agency. 

Illinois  Power  requests  an  effective 
date  of  June  1,  2003  for  the  Agreement 
and  seeks  a  waiver  of  the  Commission's 
notice  requirement.  Illinois  Power  states 
that  the  Agreement  has  been  filed  with 
the  Commission  because  it  contains 
deviations  from  the  form  of  agreement 
which  is  a  part  of  the  Illinois  Power 
Open  Access  Transmission  Tariff. 
Illinois  Power  also  states  it  has  mailed 
a  copy  of  the  filing  to  the  Transmission 
Customer. 

Comment  Date:  July  18,  2003. 

7.  Northen  Maine  Independent  System 
Administrator,  Inc. 

[Docket  No.  ER03-988-000 

Take  notice  that  on  Jime  27,  2003,  the 
Northern  Maine  Independent  System 
Administrator,  Inc.  (NMISA)  tendered 
for  filing  vvith  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Service  Agreement  No.  10  between 
NMISA  and  WPS  Canada  Generation, 
Inc.  (WPS  Canada),  and  Service 
Agreement  No.  11  between  NMISA  and 
WPS  New  England  Generation  Inc. 
(WPS  New  England),  both  under  its 
FERC  Electric  Tariff  Original  Volume 
No.  1. 

NMISA  requests  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  June  17.  2003. 
NMISA  states  that  it  has  served  copies 
of  this  filing  upon  representatives  of 
WPS  Canada  and  WPS  New  England. 

Comment  Date:  July  18,  2003. 

8.  Kansas  City  Power  &  Light  Company 

[Docket  No.  ER03-997-0001 

Take  notice  that  on  June  27,  2003, 
Kansas  City  Power  &  Light  Company 
(KCPL)  submitted  for  filing  a  Capacity 
Purchase  Extension  Agreement  between 
KCPL  and  the  City  of  Independence, 
Missouri.  Comment  Date:  July  18,  2003. 


Federal  Register /Vol.  68,  No.  132 /Thursday,  July  10,  2003 /Notices 


41123 


Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu^  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
takCTi,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For   - 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupportSferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17488  Filed  7-9-03;  8:45  am] 

BIUJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-98-000,  et  al.] 

Prairie  Material  Sales,  Inc.,  et  al.; 
Electric  Rate  and  Con>orate  Filings 

July  1,2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Prairie  Material  Sales,  Inc. 

[Docket  No.  EC03-98-O0O] 

Take  notice  that  on  June  25,  2003, 
Prairie  Material  Sales,  Inc.  (Prairie) 
filed,  pursuant  to  section  203  of  the 
Federal  Power  Act,  16  U.S.C.  824b 
(1994),  and  part  33  of  the  Commission's 
regulations,  18  CFR  part  33,  an 


application  for  authorization  of  a 
disposition  of  facilities  as  a  result  of  the 
sale  of  Prairie's  Dixon-Marquette 
Cement  division  to  CEMEX,  Inc 
(CEMEX).  Prairie  states  that  as  part  of 
this  transaction,  a  lease  of  an 
approximately  14  MW  cogeneration 
facility  will  be  assigned  by  Prairie  to 
CEMEX.  Prairie  consents  to  the 
Commission's  jurisdiction  under 
Section  203  and  requests  that  the 
Commission  approve  the  transaction  on 
an  expedited  basis  without  making  a 
determination  as  to  its  section  203 
jurisdiction. - 
Comment  Date:  July  16,  2003. 

2.  Ingenco  Wholesale  Power,  L.L.C. 

[Docket  No.  EG03-54-000] 

Take  notice  that  on  May  27,  2003, 
Ingenco  Wholesale  Power,  L.L.C. 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  amended  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Comment  Date:  July  11,  2003. 

3.  Ely  Wind  Company,  LLC 

[Docket  No.  EGO3-59-OO01 

Take  notice  that  on  May  28,  2003,  Ely 
Wind  Company,  LLC  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  amended 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

Comment  Date:  July  11,  2003. 

4.  Meiya  (Tao  Yuan)  Power  Company 
Limited 

[Docket  No.  EG03-81-000) 

Take  notice  that  on  Jime  27,  2003, 
Meiya  (Tao  Yuan)  Power  Company 
Limited  (MTYP),  with  its  principal 
office  at  Level  13(E),  Main  Office  Tower, 
Financial  Park  Labuan,  Jalan  Merdeka, 
87000,  Labuan  F.T.,  Malaysia,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

MTYP  states  that  it  is  a  company 
organized  under  the  laws  of  Malaysia 
and  that  it  will  be  engaged,  directly  or 
indirectly  through  an  affiliate  as  defined 
in  section  2(a)(ll)(B)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(PUHCA),  exclusively  in  owrning, 
operating,  or  both  owning  and 
operating,  a  gas-fired  electric  generating 
facility  with  a  total  output  of 
approximately  486  megawatts  consisting 
of  two  combustion  turbine  generators. 


two  heat  recovery  steam  generators  and 
one  steam  tiubine  generator  and  certain 
additional  incidental  facilities,  located 
in  Tao  Yuan  County,  Taiwan,  Republic 
of  China.  MTYP  states  that  it  will 
through  an  affiliate  sell  electric  energy 
at  wholesale  from  the  facility  and  may 
engage  in  other  incidental  activities 
with  respect  thereto  consistent  witfi 
PUHCA. 

Comment  Date:  July  22,  2003. 

5.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-552-002) 

Take  notice  that  on  June  26,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO),  filed  a  notice 
that  proposed  tariff  revisions  which 
were  originally  filed  in  Docket  No. 
ER03-552-O00  under  section  206  of  the 
Federal  Power  Act  should  be  treated  as 
if  they  were  filed  imder  section  205  on 
a  prospective  basis. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  to  all  parties  that  have 
executed  Service  Agreements  under  the 
NYISO's  OATT  or  Services  Tariff,  the 
New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  July  1 7,  2003. 

6.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-749-001] 

Take  notice  that  on  June  26,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  a  compliance  filing  in  connection 
with  the  Commission's  June  11,  2003, 
Order  in  Docket  No.  ER03-749-000. 

The  NYISO  states  that  it  has  served  a 
copy  of  this  filing  to  all  parties  listed  on 
the  official  service  in  this  proceeding. 
The  NYISO  also  states  that  it  has  served 
a  copy  of  this  filing  to  all  parties  that 
have  executed  Service  Agreements 
under  the  NYISO's  Open-Access 
Transmission  Tariff  or  Services  Tariff, 
the  New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  July  17,  2003. 

7.  Gulf  States  Energy  Investments  L.P. 

[Docket  No.  ER03-891-001) 

Take  notice  that  on  June  26,  2003, 
Gulf  States  Energy  Investments  L.P. 
submitted  an  amendment  to  their  filing 
of  May  29,  2003  requesting  for 
acceptance  of  Gulf  States  Energy 
hivestments  L.P.  Rate  Schedule  FERC 
No.  1;  the  granting  of  certain  blanket 
approvals,  including  the  authority  to 
sell  electricity  at  market-based  rates; 
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and  the  waiver  of  certain  Commission 
regulations. 
Comment  Date:  July  1 7,  2003. 

8.  Fox  Energy  Company,  LLC 

[Docket  No.  ER03-983-O001 

Take  notice  that  on  June  24,  2003,  Fox 
Energy  Company,  LLC  (the  Applicant) 
tendered  for  filing,  under  section  205  of. 
the  Federal  Power  Act  (FPA).  a  request 
for  authorization  to  make  wholesale 
sales  of  electric  energy,  capacity, 
replacement  reserves,  and  ancillary 
siervices  at  market-based  rates,  to 
•    reassign  transmission  capacity,  and  to 
resell  firm  transmission  rights.  The 
Applicant  states  that  it  proposes  to  own 
and  operate  a  635  megawatt  gas-fired, 
combined  cycle  electric  generating 
facility  in  Kaukauna,  Outagamie 
County,  Wisconsin. 

Comment  Date:  July  15,  2003. 

9.  Midwest  Independent  Transoiission 
System  Operator,  Inc. 

[Docket  No.  ER03-98&-OOOJ 

Take  notice  that  on  July  27,  2003,  the 
Midwest  hidependent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.12  of  the 
Commission's  Regulations,  18  CFR 
35.12,  submitted  for  filing  an 
Interconnection  and  Operating 
Agreement  among  Montana-Dakota 
Utilities  Co.,  a  Division  of  MDU 
Resources  Group,  Inc  (Transmission), 
Midwest  ISO  and  Montana-Dakota 
Utilities  Co.,  a  Division  of  MDU 
Resources  Group,  Inc. (Generation). 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  sent  to  Montana-Dakota 
Utilities  Co.  (Transmission)and 
Montana-Dakota  Utilities 
Co.(Generation). 

Comment  Date:  July  18.  2003. 

10.  Illinois  Power  Company 

[Docket  No.  ER03-987-000] 

Take  notice  that  on  Jime  27,  2003, 
Illinois  Power  Company  (Illinois 
Power),  filed  a  Third  Revised  Service 
Agreement  for  Network  Integration 
Transmission  Service  with  Illinois 
Municipal  Electric  Agency. 

Illinois  Power  requests  an  effective 
date  of  Jime  1.  2003  for  the  Agreement 
and  seeks  a  waiver  of  the  Commission's 
notice  requirement.  Illinois  Power  states 
that  the  Agreement  has  been  filed  with 
the  Commission  because  it  contains 
deviations  from  the  form  of  agreement 
which  is  a  part  of  the  Illinois  Power 
Open  Access  Transmission  Tariff. 
Illinois  Power  also  states  it  has  mailed 
a  copy  of  the  filing  to  the  Transmission 
Customer. 

Comment  Date:  July  18,  2003. 
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11.  Northern  Maine  Independent 
System  Administrator,  Inc. 

(Docket  No.  ER03-988-0001 

Take  notice  that  on  June  27.  2003,  the 
Northern  Maine  Independent  System 
Administrator,  Inc.  (NMISA)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
Service  Agreement  No.  10  between 
NMISA  and  WPS  Canada  Generation, 
Inc.  (WPS  Canada),  and  Service 
Agreement  No.  11  between  NMISA  and 
WPS  New  England  Generation  Inc. 
(WPS  New  England),  both  under  its 
FERC  Electric  Tariff  Original  Volume 
No.  1. 

NMISA  requests  waiver  of  the 
Commission's  notice  requirements  for 
an  effective  date  of  June  17,  2003. 
NMISA  states  that  it  has  served  copies 
of  this  filing  upon  representatives  of 
WPS  Canada  and  WPS  New  England. 

Comment  Date;  July  18,  2003. 

12.  Kansas  Qty  Power  &  Light 
Company 

(Docket  No.  ER03-997-O00I 

Take  notice  that  on  June  27,  2003. 
Kansas  City  Power  &  Light  Company 
(KCPL)  submitted  for  filing  a  Capacity 
Piu-chase  Extension  Agreement  between 
KCPL  and  the  City  of  Independence, 
Missoiu-i. 

Comment  Date:  July  18,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
.  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  hst. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov .  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toU- 
fiw  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Fihng"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17482  Filed  7-9-03;  8:45  am) 

BILLING  CODE  6>17-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DI03-4-000] 

Notice  of  Declaration  of  intention  and 
Soliciting  Comments,  Motions  To 
Intervene,  and  Protesta 

July  3,  2003. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Docket  No:  DI03-4-000. 

c.  Date  Filed:  June  19.  2003  . 

d.  Applicant:  Scott  Watterson. 

e.  Name  of  Project:  Watterson 
Hydroelectric  I*roject. 

f.  Location:  The  Watterson 
Hydroelectric  Project  would  be  located 
on  Arbuckle  Stream,  in  Morgan  County 
near  Morgan.  Utah,  at  Section  18. 
Tovraship  5  North,  Range  2  East,  Salt 
Lake  Base  and  Meridian.  The  project 
will  not  occupy  Federal  lands. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act,  16  U.S.C 
817(b). 

h.  Applicant  Contact:  Mr.  Kenneth  E. 
Gardner.  P.E..  P.L.S..  Gardner 
Engineering.  5875  S.  Adams  Ave 
Parkway.  Suite  200.  Ogden.  Utah  84405. 
telephone  (801)  476-0202,  Fax:  (801) 
476-0066;  E-mail: 
ken@gardnerengineering.net. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Patricia  Gillis  (202)  502-8735,  or  E-mail 
address :  patricia  .gillis@ferc.gov. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  August  4,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  Any  questions, 
please  contact  the  Secretary's  Office. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov. 
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Please  include  die  docket  number 
(DI03— 4-000)  on  any  comments  or  ' 
motions  filed.  ' 

k.  Description  of  Project:  The 
proposed  nm-of-river  Watterson 
Hydroelectric  Project  would  consist  of: 
(1)  A  diversion  structure  using  a  2-foot- 
by-2-foot  hydroscreen;  (2)  a  6-inch- 
diameter,  3,100-foot-long  pipeline;  (3)  a 
Pelton-wheel  tiu-bine  with  a  rated 
capacity  of  12  kW,  and  an  inverter 
which  will  store  the  power  in  batteries; 
and  (4)  appurtenant  facilities.  The 
project  will  not  be  connected  to  the 
local  utility  or  any  other  power 
company,  or  transmission  grid. 

when  a  Declaration  of  Intention  is 
filed  wth  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
requires  the  Commission  to  investigate 
and  determine  if  the  interests  of 
interstate  or  foreign  conunerce  would  be 
affected  by  the  project.  The  Commission 
also  determines  whether  or  not  the 
project:  (1)  Would  be  located  on  a 
navigable  waterway;  (2)  would  occupy 
or  aflPect  public  lands  or  reservations  of 
the  United  States;  (3)  woidd  utilize 
surplus  water  or  water  power  from  a 
government  dam;  or  (4)  if  applicable, 
has  involved  or  woidd  involve  any 
construction  subsequent  to  1935  that 
may  have  increased  or  would  increase 
the  project's  head  or  generating 
capacity,  or  have  otherwise  significantiy 
modified  the  project's  pre-1935  design 
or  operation. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "FERRIS"  link,  select  "Docket#" 
and  follow  the  instructions.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202) 502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  fiUngs  must  bear  in  all 
capital  letters  the  tide  "COMMENTS", 
"PROTEST",  OR  "MOTION  TO 
INTERVENE",  as  apphcable,  and  the 
Docket  Number  of  the  particular 
appUcation  to  which  the  filing  refers.  A 
copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particxdar  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directiy  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
fiUng  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linda  Mitry, 

Acting  Secretary. 

IFR  Doc.  03-17486  Filed  7-9-03;  8:45  am] 

BOUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-244] 

Notice  of  Application  To  Amend 
License  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

July  3,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  pubUc  inspection: 

a.  Application  Type:  Non-project  use 
of  project  lands  and  waters. 

b.  Project  No.:  1494-244. 

c.  Date  Filed:  September  30,  2002,  as 
amended  March  28,  2003  and  May  15, 
2003. 

d.  Applicant:  Grand  River  Dam 
Authority  (GRDA). 

e.  Name  of  Project:  Pensacola  Dam. 

f.  Location:  The  project  is  located  on 
the  Grand  (Neosho)  River  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma.  The  project  does  not  occupy 
any  Federal  or  tribal  lands.  The 
proposed  non-project  use  would  be 
located  in  Ketdium  Cove  on  Grand  Lake 
O'  The  Cherokees  in  Section  2, 
Township  23  North,  Range  21  East,  in 
Mayes  County. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Ma^y  Von 
Drehle  or  Teresa  Hicks,  Grand  River 


Dam  Authority,  P.O.  Box  409,  Vinita, 
OK  74301.  Phone:  (918)  256-5545. 

i.  FERC  Contact:  Heather  Campbell, 
heather.campbell@ferc.gov  or  202-502- 
6182. 

j.  Deadline  for  filing  comments  and  or 
motions:  August  15,  2003. 

k.  Description  of  the  Application: 
GRDA  requests  Commission  approval  to 
permit  Terry  Frost  d/b/a  Water  Front 
Development  Company  (WFDC)  to 
construct  6  docks  with  71  boat  sUps  to 
be  used  by  pations  of  a  nev/ 
condominium  development  known  as 
Colony  Cove.  GRDA  has  waived  the 
dock-placement  provisions  of  Artice 
IV(7)  of  the  Rules  and  Regulations 
Governing  the  Use  of  Shorelands  and 
Waters  of  GRDA  for  WFDC's  proposal. 

1.  Locations  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  viewed  on  the 
Commission's  Web  site  at  http:// 
www.feTC.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mading  Ust  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particidar  application  to  which  the 
filing  refers.  Any  of  the  above-named 
dociunents  must  be  filed  by  providing 
the  original  and  eight  copies  to:  Magalie 
R.  Salas,  Secretary,  Federal  Energy 
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Regulatory  Commission.  888  First  Street 
NE.,  Washington.  DC  20426.  A  copy  of 
any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conmients,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17493  Filed  7-9-03;  8:45  amj 

BILLING  CODE  S717-41-P 
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'  DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  1494-248] 

Notice  of  Application  To  Amend 
License  and  Soliciting  Comnoents, 
Motions  To  intervene,  and  Protests 

July  3,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Non-project  use 
of  project  lands  and  waters. 

b.  Project  No.:  1494-248. 

c.  Date  Filed:  February  24.  2003. 

d.  Applicant:  Grand  River  Dam 
Authority  (GRDA). 

e.  Name  of  Project:  Pensacola  Dam. 

f.  Location:  The  project  is  located  on 
the  Grand  (Neosho)  River  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties. 
Oklahoma.  The  project  does  not  occupy 
any  Federal  or  tribal  lands.  The 
proposed  non-project  use  would  be 
located  5  miles  south  of  Cleora  on 
Grand  Lake  O'  The  Cherokees  in  Section 
14.  Township  24  North,  Range  22  East, 
in  Delaware  County. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mary  Von 
Drehle  or  Teresa  Hicks,  Grand  River 
Dam  Authority,  P.O.  Box  409,  Vinita, 
OK  74301.  Phone:  (918)  256-5545. 


i.  FERC  Contact:  Heather  Campbell. 
heather.campbell@ferc.gov  or  202-502- 
6182. 

j.  Deadline  for  filing  comments  and  or 
motions:  August  15,  2003. 

k.  Description  of  the  Application: 
GRDA  requests  Commission  approval  to 
permit  John  Mayes  d/b/a  LML 
Development,  LLC  (Vintage  on  Grand 
Lake)  to  add  2  docks  with  24  boat  slips 
to  an  existing  commercial  facility 
approved  for  9  docks  with  84  slips.  The 
facilities  would  be  used  by  patrons  of 
Vintage  on  Grand  Lake. 

I.  Uycations  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY. 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission: 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  eight  copies  to:  Magalie 
R.  Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First  Street 
NE.,  Washington,  DC  20426.  A  copy  of 
any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 


Applicant  specified  in  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conunents,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17494  Filed  7-9-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-250] 

Notice  of  Application  To  Amend 
License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

July  3,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Non-project  use 
of  project  lands  and  waters. 

b.  Project  No.:  1494-250. 

c.  Date  Filed:  February  24,  2003. 

d.  Applicant:  Grand  F^ver  Dam 
Authority  (GRDA). 

e.  Name  of  Project:  Pensacola  Dam. 

f.  Location:  The  project  is  located  on 
the  Grand  (Neosho)  River  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties. 
Oklahoma.  The  project  does  not  occupy 
any  Federal  or  tribal  lands.  The 
proposed  non-project  use  would  be 
located  in  the  upper  end  of  Drowning 
Creek  on  Grand  Lake  O'  The  Cherokees 
in  Section  7,  Township  23  North.  Range 
22  East,  in  Delaware  County. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825fr). 

h.  Applicant  Contact:  Mary  Von 
Drehle  or  Teresa  Hicks.  Grand  River 
Dam  Authority.  P.O.  Box  409,  Vinita, 
OK  74301.  Phone:  (918)  256-5545. 

i.  FERC  Contact:  Heather  Campbell, 
heather.campbell@ferc.gov  or  202-502- 
6182. 

j.  Deadline  for  filing  comments  and  or 
motions:  August  15,  2003. 
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k.  Description  of  the  Application: 
GRDA  requests  Commission  approval  to 
permit  Charles  F.  King  d/b/a  Belle  View 
Resort  to  add  of  1  dock  with  10  slips  to 
an  existing  commercial  facility 
approved  for  3  docks  with  13  sUps.  The 
docks  are  for  the  patrons  of  Belle  View 
Resort. 

1.  Locations  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  F*ublic  Reference 
Room  or  may  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nvunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Fihng  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
an  original  and  eight  copies  to:  Magalie 
R.  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC,  20426.  A  copy  of 
any  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Apphcant  specified  in  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 


"e-Filing"  link.  The  Commission  , 
strongly  encourages  electronic  filings, 
p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  appUcation. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
AppUcant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17495  Filed  7-9-03;  8:45  am) 

BHJJNO  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2630-004] 

Notice  of  Application  Tendered  for 
Filing  WKIi  the  Commission,  SolicHing 
Additional  Study  Requests,  and 
Establishing  Procedural  Schedule  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

July  3,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  CoDunission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Pfo/ecf  No.:  2630-004. 

c.  Date  Filed:  June  27,  2003. 

d.  Applicant:  PacifiCorp. 

e.  Name  of  Project:  Prospect  Nos.  1,2, 
and  4  Hydroelectric  Project. 

f.  Location:  On  the  Rogue  River, 
Middle  Fork  Rouge  River,  and  Red 
Blanket  Creek  in  Jackson  County,  near 
Prospect,  Oregon.  The  project  would  not 
utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Toby  Freeman, 
Hydro  Licensing,  825  NE  Multnomah 
Avenue,  Suite  1500,  Portland,  OR 
97232,  (503)  813-6208. 

i.  FERC  Contact:  Nick  Jayjack  at  (202) 
502-6073  or  nicholas.jayjack@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  environmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
dociunent.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  1  below. 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 


any  resomt;e  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  fiUng  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  August  26,  2003. 

All  documents  u)riginal  and  eight 
copies)  should  be  filed  with:  MagaUe  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Conunission,  888  First  Street 
NE.,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  Ust  for  the  project. 
Fiulher,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibiUties  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  {http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 
After  logging  into  the  e-Filing  system, 
select  "Comment  on  Filing"  from  the 
Filing  Type  Selection  screen  and 
continue  with  the  filing  process." 

m.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  The  existing  Prospect  Nos.  1,  2,  and 
4  Hydroelectric  Project  consists  of:  (1)  A 
10-foot-high,  165-foot-long  concrete 
gravity-tjrpe  overflow  diversion  dam  on 
the  Middle  Fork  Rogue  River;  (2)  a  10- 
foot-high,  1,160-foot-long  concrete  and 
earth-fill  diversion  dam  on  Red  Blanket 
Creek;  (3)  a  50-foot-high,  384-foot-long 
concrete  gravity  diversion  dam  on  the 
Rogue  River;  (4)  a  260-acre-foot 
impoundment  behind  the  North  Fork 
diversion  dam  (the  other  two  dams  form 
minimal  impoundments);  (5)  non- 
functional fishways  at  the  Red  Blanket 
Creek  and  Middle  Fork  Rogue  River 
diversion  dams;  (6)  a  9.25-mile-iong 
water  conveyance  system  composed  of 
gtmite-lined  canals  (24,967  feet), 
unlined  earthen  canals  (4,426  feet), 
open-top  woodstave  flxunes  (6,609  feet), 
woodstave  flow  lines  (7,139  feet),  and 
steel  penstocks  (1,796  feet);  (7)  three 
powerhouses  with  a  combined  installed 
capacity  of  41,560-kilowatts;  (8)  three 
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69-kilovolt  (kV)  transmission  lines 
{0.26,  0.28,  and  0.31  miles  in  length) 
and  one  2.3-kV  transmission  line  (0.6 
miles  in  length);  (9)  a  developed 
recreation  area  known  as  North  Fork 
Park;  and  (10)  appurtenant  facilities. 
The  applicant  is  proposing  certain  non- 
power  resource  enhancements.  The 
applicant  estimates  that  the  total 
average  annual  generation  is  280,657 
megawatt-hours.  Power  from  the  project 
serves  the  applicant's  residential  and 
commercial  customers  in  the 
communities  of  northern  Jackson 
County  and  southern  Douglas  County, 
Oregon. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at 
http://www.ferc.gov/esubscribenow.htm 
to  be  notified  via  email  of  new  filings 
and  issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  OREGON  STATE 
HISTORIC  PRESERVATION  OFHCER 
(SHPO),  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 
q.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 

Issue  acceptance  or  deficiency  letter: 
September  2003. 

Request  additional  information: 
September  2003. 

Issue  acceptance  letter:  December 
2003. 

Issue  Scoping  Document  1  for 
comments:  January  2004. 

Request  additional  information  (if 
necessary):  March  2004. 

Issue  Scoping  Document  2:  April 
2004. 

Notice  of  application  ready  for 
environmental  analysis:  April  2004. 

Notice  of  the  availability  of  the  draft 
£i4.  October  2004. 

Notice  of  the  availability  of  the  final 
£!A;  January  2005. 
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Ready  for  Commission's  decision  on 
the  application:  January  2005. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  application  ready 
for  environmental  analysis. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-J7496  Filed  7-9-03;  8:45  am] 

Ba.UNO  CODE  8717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12155-001] 

Arizona  independent  Power,  Inc.; 
Notice  of  Surrender  of  Preliminary 
Permit 

July  3,  2003. 

Take  notice  that  Arizona  Independent 
Power,  Inc.,  permittee  for  the  proposed 
Starhills  Pumped  Storage  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
November  20,  2002,  and  would  have 
expired  on  October  31,  2005.  The 
project  would  have  been  located  on  the 
Gila  River  in  Pinal  County,  Arizona. 

The  permittee  filed  the  request  on 
May  2,  2003,  and  the  preliminary  permit 
for  Project  No.  12155  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  unless  that  day 
is  a  Saturday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed 
on  the  next  business  day. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-17492  Filed  7-9r^)3;  8:45  am) 
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on  March  31,  2004.  The  project  would 
have  been  located  on  Rocky  Creek  in 
Whatcom  Coimty,  Washington. 

The  permittee  filed  the  request  on 
May  21,  2003,  and  the  preliminary 
permit  for  Project  No.  11865  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday,  Simday,  or 
holiday  as  described  in  18  CFR 
385.2007,  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4,  may  be  filed  on  the  next  business 
day. 

Linda  Nfitry, 

Acting  Secretary. 

[FR  Doc.  03-17491  Filed  7-9-03;fl:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

Science  Advisory  Board,  Request  for 
Nominations,  Bioettiics  Advisory 
Committee  (SAC),  an  ad  hoc 
Committee  of  the  U.S.  EPA  Science 
Advisory  Board 

[FRL-752&-1) 

AGENCY:  Environmental  Protection 
Agency  (EPA).       *" 

action:  Notice. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  11865-002] 

Kabatica  General  Partners;  Notice  of 
Surrender  of  Preliminary  Permit 

July  3.  2003. 

Take  notice  that  Kabatica  General 
Partners,  permittee  for  the  proposed 
Lower  Rocky  Creek  Project,  has 
requested  that  its  preliminary  permit  be 
terminated.  The  permit  was  issued  on 
April  11,  2001,  and  would  have  expired 


SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  announces  the 
formation  of  a  new  SAB  ad  hoc 
Committee,  the  Bioethics  Advisory 
Committee  (BAG),  and  is  soliciting 
nominations  for  members  of  the 
Committee. 

DATES:  Nominations  should  be 

submitted  in  time  to  arrive  by  July  31, 
2003. 

ADDRESSES:  Nominations  shoujd  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 
Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  Web  site. 
The  form  can  be  accessed  through  a  link 
on  the  blue  navigational  bar  on  the  SAB 
Web  site,  http://www.epa.gov/sab.  To  be 
considered,  all  nominations  must 
include  the  information  required  on  that 
form.  Anyone  who  is  imable  to  submit 
nominations  via  this  form  may  contact 
Mr.  Thomas  Miller,  Designated  Federal 
Officer  (DFO)  as  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  this  Request  for 
Nominations  may  contact  Mr.  Thomas 
O.  Miller,  by  telephone/voice  mail  at 
(202)  564-4558,  or  via  e-mail  at 
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miUer.tom@epa.gov,  or  by  mail  at:  U.S. 
EPA  Science  Advisory  Board  Staff 
Office  (1400A),  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460.  General 
information  about  the  SAB  can  be  found 
on  the  SAB  Web  site  at  http:// 
www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 

Summary 

The  EPA's  SAB  Staff  Office  is 
announcing  the  formation  of  a  new  ad 
hoc  committee  to  help  provide  advice, 
through  the  SAB  Executive  Committee 
to  the  Administrator  and  other  officials 
in  the  U.S.  Environmental  Protection 
Agency,  on  ethics  issues  that  might  arise 
in  a  number  of  situations  involving  the 
generation  and/ or  use  of  human  and 
animal  data.  The  SAB  Staff  Office  is 
soliciting  nominations  to  establish  the 
members  of  the  new  Committee. 

The  Board  is  a  chartered  Federal 
Advisory  Committee  that  reports 
directly  to  the  Administrator.  This 
Committee  is  being  formed  to  help 
provide  advice  to  the  Agency,  as  part  of 
the  SAB's  mission,  established  by  42 
U.S.C.  4365,  to  provide  independent 
scientific  and  technical  advice, 
consultation,  and  recommendations  to 
the  EPA  Administrator  on  the  technical 
bases  for  EPA  regulations. 

Members  of  the  Bioethics  Advisory 
Committee  will  help  provide  advice  to 
the  Agency  through  the  SAB's  Executive 
Committee.  The  Committee  will  comply 
with  the  openness  provisions  of  the 
Federal  Advisory  Committee  Act 
(FAGA)  and  all  appropriate  SAB 
procedural  policies,  including  the  SAB 
process  for  panel  formation  described  in 
the  EPA  Science  Advisory  Board  (SAB) 
Panel  Formation  Process:  Immediate 
Steps  to  Improve  Policies  and 
Procedures — An  SAB  Commentary 
(EPA-SAB-EC-COM-002-003),  http:// 
www.epa.gov/sab/pdf/ecm02003.pdf. 

Background 

Scientists  continue  to  advance 
society's  ability  to  understand  the  many 
factors  that  are  relevant  to  the 
evaluation  of  risks  associated  with 
environmental  contamination  and 
change.  The  scientific  study  associated 
with  such  advances  is  often 
accompanied  by  significant  and 
important  debate  because  it  raises  new 
or  unique  questions  of  ethics.  Therefore, 
in  addition  to  the  EPA's  usual  practice 
of  evaluating  the  technical  aspects  of 
scientific  approaches  used  to  generate 
data,  Agency  staff  and  managers  also 
need  to  consider  the  ethical 
implications  of  how  data  are  developed 
and  used  in  support  of  EPA's  mission  to 
protect  hiunan  health  and  the 
envirojoment. 


To  assist  EPA  in  its  consideration  of 
the  ethical  implications  of  using  various 
scientific  and  technical  studies  in 
support  of  its  mission,  the  Agency  has 
asked  the  SAB  Staff  Office  to  form  an 
expert  group  to  advise  senior  EPA 
managers  on  bioethics  issues.  Therefore, 
the  SAB  Staff  Office  is  seeking  the 
public's  assistance  in  identifying  and 
nominating  experts  to  serve  on  a 
Bioethics  Advisory  Committee.  Specific 
projects  have  not  yet  been  sent  to  the 
SAB  for  consideration  by  the  committee. 
When  specific  issues  are  identified  for 
SAB  advice,  the  initiation  of  SAB 
advisory  actions  will  be  announced  in 
the  Federal  Register.  In  order  to  help 
the  pubUc  as  it  considers  appropriate 
persons  to  nominate  for  this  committee, 
this  notice  describes  the  Committee's 
general  purview  by  giving  examples  of 
issues  that  the  Committee  might  be 
asked  to  consider.  Topics  might  include: 
(a)  Ethical  issues  associated  with  the  use 
of  human  data  obtained  using  genomics 
techniques;  (b)  ethical  issues  associated 
with  the  use  of  animals  to  develop  data 
for  use  in  EPA  evaluations  of  risk  frdm 
environmental  agents;  and  (c)  ethical 
issues  associated  with  intentional 
dosing  of  humans  to  obtain  data  for  use 
in  EPA  evaluations  of  risk  from 
environmental  agents.  Each  of  these 
issues  is  briefly  discussed  in  the 
paragraphs  that  follow.  These  examples 
are  not  intended  to  be  all  inclusive  and 
to  preclude  other  types  of  bioethical 
issues  from  being  raised  to  the 
Committee. 

(a)  Ethical  Issues  Associated  With  the 
Use  of  Genomics  Data 

As  used  by  EPA,  the  term  genomics 
"*  *  *  is  the  study  of  all  the  genes  of 
a  cell,  or  tissue,  at  the  DNA  (genotype), 
mRNA  (transcriptome),  or  protein 
(proteome)  levels"  (Interim  Policy  on 
Genomics,  U.S.  EPA  Science  Policy 
Coimcil,  June  25,  2002).  The  Interim 
Policy  on  Genomics  acknowledges  the 
potential  for  genomics  information  to 
enhance  EPA's  assessments  in  support 
of  policy  development.  The  interim 
policy  states  that  "[gjenomics 
approaches  have  the  long  term  promise 
to  aid  in  the  understanding  of  an 
organism's  response  to  stressors  and  to 
guide  the  selection  of  informative 
bioindicators  for  monitoring  the  impact 
of  stressors  on  human  emd  ecological 
health.  Thus,  EPA  believes  that 
genomics  will  have  an  enormous  impact 
on  our  ability  to  assess  risk  from 
exposure  to  stressors  and  ultimately 
improve  our  risk  assessments." 

Although  EPA  is  moving  rapidly  to 
take  advantage  of  genomics  ii^ormation 
in  support  of  its  mission,  the  Agency's 
interim  policy  notes  the  ciurent 


limitations  in  our  knowledge, 
understanding,  and  use  of  genomics 
information.  As  a  result,  EPA  does  not 
consider  genomics  information 
sufficient,  in  and  of  itself,  to  serve  as  the 
sole  basis  for  decision-making.  To 
realize  the  potential  for  genomics 
information  to  reduce  uncertainties  in 
its  assessments,  EPA  is  encouraging 
research,  methods  development  and 
evaluation,  and  data  collection  relating 
to  gaps  in  genomics  knowledge.  The 
Agency's  interim  poUcy  finally  states 
that  as  the  Agency  "*  *  *gains 
experience  in  applying  genomics 
information  and  refines  its 
understanding  of  the  use  of  such 
information,  it  will  develop  guidance  to 
explain  how  genomics  data  can  be  better 
utilized  in  informing  decision-making 
and  related  ethical,  legal,  and  social 
implications."  As  suggested  by  the 
interim  policy,  EPA  foresees  that  it  will 
face  a  number  of  ethical  issues  as  its 
moves  forward  in  the  development  and 
use  of  genomics  data  in  support  of  its 
mission  and  EPA  looks  for  advice  from 
the  SAB  in  addressing  such  issues. 

(b)  Use  of  Animals  to  Develop  Data  for 
Use  in  EPA  Evaluations  of  Risk  From 
Environmental  Agents 

Concern  has  been  voiced  about  EPA's 
heavy  reliance  on  animal  testing 
protocols  to  generate  test  data  that  is 
needed  to  support  Agency  decision- 
making. EPA  is  conducting  research  that 
will  help  it  to  reduce,  refine,  and 
replace  animal  test  protocols  that  now 
guide  the  development  of  such  data. 
EPA  is  developing  the  science  that  will 
help  it  to  more  selectively  apply  these 
test  protocols.  EPA  also  works  with 
national  and  international  groups  [e.g., 
the  Organisation  for  Economic 
Cooperation  and  Development  (OECD) 
and  the  Interagency  Coordinating 
Conunittee  on  the  Validation  of 
Alternative  Methods  (ICCVAM)]  in  this 
regard. 

Notwithstanding  EPA's  ciurent 
research  into  approaches  that  will  allow 
the  reduction,  refinement,  and 
replacement  of  certain  animal  test 
protocols,  ethical  issues  will  continue  to 
be  raised  over  the  animal-based  test 
systems  to  support  decision-making. 
The  Bioethics  Advisory  Committee  can 
provide  a  venue  where  the 
Administrator  can  ask  for  consultations 
and  advisory  reviews  of  this  important 
issue. 

(c)  Intentional  Dosing  of  Humans  To 
Obtain  Data  To  Be  Used  in  EPA 
Evaluations  of  Risk  From  Environmental 
Agents 

This  issue  involves  the  use  of  data 
obtained  from  intentionally  dosing 
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humans  with  agents  that  might  be  found 
in  or  released  to  the  environment  under 
different  situations.  The  intent  of  these 
studies  is  to  obtain  data  that  can  be  used 
in  evaluating  the  human  health  effects 
associated  with  such  agents.  These 
studies  are  often  conducted  by  third 
parties  (not  the  government  itself)  asd 
can  be  used  to  support  decision-making 
conducted  pursuant  to  a  variety  of  EPA 
legislative  mandates.  The  SAB  might  be 
asked  to  advise  on  specific  issues  that 
arise  in  association  with  the  use  of  such 
studies. 

Request  for  Nominations    ' 

Background  • 

The  EPA  SAB  ?taff  Office  requests 
nominations  of  individuals  who  are 
regarded  as  national  level  experts  in  the 
issues  described  in  this  notice.  In 
soliciting  these  nominations,  the  SAB 
recognizes  that  in  questions  of  ethical 
development  and  use  of  scientific 
information,  relevant  issues  and 
expertise  come  from  many  disciplines 
and  not  just  those  disciplines  associated 
with  human  health  and  environmental 
risk  assessment.  Examples  of  areas  of 
expertise  that  reflect  domains  of 
knowledge  possessed  by  individuals 
who  have  commonly  been  involved  in 
the  consideration  of  bioethics  issues 
include  at  least  the  following:  medicine 
in  many  specialties,  human  toxicology 
and  pharmacology;  ecology;  risk 
assessment;  statistics;  clinical  and 
epidemiology  studies;  genetics; 
occupational  and  public  health;  human 
subjects  protection;  ethics;  religious 
studies;  sociology;  public  policy;  tribal 
health;  health  policy;  law;  psychology; 
technology  studies;  and  animal  welfare. 

Process  and  Deadline  for  Submitting 
Nominations 

Any  interested  pefSon  or  organization 
may  nominate  qualified  individuals  for 
the  Committee  who  have  expertise  as 
discussed  above. 

The  nominating  form  requests  contact 
information  about  the  person  making 
the  nomination;  contact  information 
about  the  nominee;  the  disciplinary  and 
specific  areas  of  expertise  of  the 
nominee;  the  nominee's  resume;  and  a 
general  biosketch  of  the  nominee 
indicating  education,  expertise,  past 
research,  recent  service  on  other 
advisory  committees  or  with 
professional  associations,  and  recent 
grant  and/or  contiact  support. 

Anyone  who  is  unable  to  submit 
nominations  through  tiie  SAB  Web  site 
or  has  any  question  concerning  any 
aspect  of  the  nomination  process  may 
contact  Mr.  Thomas  O.  Miller  as 
indicated  above  in  this  FR  notice. 
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Nominations  should  be  submitted  in 
time  to  arrive  no  later  than  July  31 
2003. 

The  EPA  Science  Advisory  Board 
Staff  Office  will  acknowledge  receipt  of 
nominations.  From  the  nominees 
identified  by  respondents  to  this 
Federal  Register  notice  and  through 
other  sources  (termed  the  "Widecast"), 
tile  SAB  Staff  Office  wiU  develop  a 
smaller  subset  (known  as  the  "Short 
List")  for  more  detailed  consideration. 
Criteria  used  by  Uie  SAB  Staff  in 
developing  this  Short  List  are  given  at 
the  end  of  the  following  paragraph  The 
SAB  Staff  Office  will  contact 
individuals  who  are  considered  for 
inclusion  on  the  Short  List  to  determine 
whether  they  are  willing  to  serve  on  the 
Committee.  The  Short  List  will  be 
posted  on  the  SAB  Web  site  at:  http:// 
www.epa.gov/sab  and  will  include,  for 
each  candidate,  the  nominee's  name  and 
their  biosketch.  The  Short  List  also  will 
be  available  fi-om  Mr.  Miller  at  the 
address  listed  above.  Public  comments 
will  be  accepted  for  21  calendar  days  on 
the  Short  List.  During  this  comment 
period,  the  public  will  be  requested  to 
provide  information,  analysis  or  other 
documentation  on  nominees  that  the 
SAB  Staff  should  consider  in  evaluating 
candidates  for  the  Committee. 

For  the  EPA  SAB.  a  balanced 
committee  is  characterized  by  inclusion 
of  candidates  who  possess  the  necessary 
domains  of  knowledge,  the  relevant 
scientific  perspectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  address  the  charge.  Public 
responses  to  the  Short  List  candidates 
will  be  considered  in  the  selection  of 
the  Committee  members,  along  with 
information  provided  by  candidates  and 
information  gathered  by  the  EPA  SAB 
Staff  Office  independently  on  the 
background  of  each  candidate  (e.g., 
financial  disclosure  information  and 
computer  searches  to  evaluate  a 
nominee's  prior  involvement  with  and 
statements  on  the  topic  under  review). 
Specific  criteria  to  be  used  in  evaluating 
an  individual  committee  member 
include:  (a)  Scientific  and/or  technical 
expertise,  knowledge,  and  experience 
(primary  factors);  (b)  absence  of 
financial  conflicts  of  interest;  (c) 
scientific  credibility  and  impartiality; 
(d)  availability  and  willingness  to  serve; 
and  (e)  ability  to  work  constructively 
and  effectively  in  committees. 
Those  Short  List  candidates 
ultimately  chosen  to  serve  on  the 
Committee  will  be  appointed  as  Special 
Government  Employees.  Therefore,  all 
Short  List  candidates  will  also  be 
required  to  fill-out  the  "Confidential 


I^inancial  Disclosure  Form  for  Special 
Govenunent  Employees  Serving  on 
Federal  Advisory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3110-48).  This  confidential 
form  allows  Government  officials  to 
determine  whether  there  is  a  statutory 
conflict  between  that  person's  public 
responsibilities  as  a  Special  Government 
Employee  and  private  interests  and 
activities,  or  the  appearance  of  a  lack  of 
impartiality,  as  defined  by  Federal 
regulation.  The  blank  form  may  be 
viewed  and  downloaded  from  the 
following  URL  address:  http:// 
www.epa.gov/sab/pdf/epaform3110- 
48.pdf  Committee  members  will  likely 
be  asked  to  attend  two  to  three  public 
meetings  and  public  conferences  per 
year  over  the  anticipated  course  of  the 
advisory  activity. 

Dated:  July  2,  2003.  ^ 

Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

(FR  Doc.  03-17511  Filed  7-9-03:  8:45  am] 

BIUJNG  CODE  65eo-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-20<»-0247;  FRL-7318-«] 

Transition  Work  Group  of  ttie  EPA- 
USDA  Committee  to  Advise  on 
Reassessment  and  Transition;  Notice 
of  Public  Meeting 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  Transition  Work  Group  of 
the  U.S.  Environmental  Protection 
Agency-U.S.  Department  of  Agriculture 
Committee  to  Advise  on  Reassessment 
and  Transition  (EPA-USDA  CARAT) 
will  hold  a  public  meeting  on  July  17 
and  18,  2003.  This  meeting  will  focus 
on  recent  case  studies  for  the  following 
selected  commodities:  Almonds,  carrots, 
cranberries,  peaches,  potatoes,  and 
walnuts.  This  first  roimd  of  case  studies 
was  selected  because  of  ciurent  pest 
management  problems  either  from 
regulatory  action,  pest  resistance,  or  a 
lack  of  adequate  contiol  measures.  The 
Work  Group  intends  to  develop 
recommendations  for  EPA  and  USDA 
which  will  be  presented  to  the  full 
Committee  to  Advise  on  Reassessment 
and  Transition  at  a  futm-e  meeting. 
DATES:  The  meeting  will  be  held  on 
Thursday,  July  17,  2003,  fitim  9  a.m.  to 
5:30  p.m.,  and  Friday,  July  18,  2003, 
from  9  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
tile  Hilton  Crystal  City,  2399  Jefferson 
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Davis  Highway,  Arlington,  VA.  The 
telephone  number  is  (703)  418-6800. 
The  Hilton  Crystal  Qty  is  a  5-minute 
walk  from  the  Crystal  City  Metro  Station 
and  about  a  10  minute  taxi  ride  from 
National  Airport. 

FOR  FUFtTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach,  Office  of  Pesticide 
Programs,  Mail  code  7501C, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone 
number:  703-308-4775;  fax  number: 
703-308-4776;  e-mail  address: 
Fehrenbach  .Margie@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general;  however,  persons  may  be 
interested  who  work  in  agricultural 
settings  or  persons  who  are  concerned 
about  implementation  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  CFBFRA);  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA);  and  the 
amendments  to  both  of  these  major 
pesticide  laws  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Potentially  affected  entities 
may  include  but  are  not  limited  to: 
Agricultiual  workers  and  fanners; 
pesticide  industry  and  trade 
associations;  environmental,  consumer 
and  &rmworker  groups;  pesticide  users 
and  growers;  pest  consultants;  State, 
local  and  Tribal  governments;  academia; 
public  health  organizations;  food 
processors;  and  the  public.  If  you  have 
any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ED)  number 
OPP-2003-0247.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 


restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIKIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  t.^ugh  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  An 
agenda  has  been  developed  and  is 
posted  on  EPA's  website  at 
www.eDa.gov/pesticides/carat. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  docimients  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facihty  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

The  Committee  to  Advise  on 
Reassessment  and  Transition  (CARAT) 
was  established  in  accordance  with  the 
Federal  Advisory  Committee  Act  to 
provide  advice  and  counsel  to  the 
Administrator  of  EPA  and  the  Secretary 
of  Agriculture  regarding  strategic 
approaches  for  pest  management 
planning  and  tolerance  reassessment  for 
pesticides  as  required  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
Through  CARAT,  EPA  and  the  USDA 
are  working  together  to  ensure  smooth 
implementation  of  FQPA  through  use  of 
sound  science,  consultation  with 
stakeholders,  increased  transparency, 
and  reasonable  transition  for 
agriculture.  CARAT  is  composed  of  a 
balanced  group  of  participants  bom  the 
following  sectors:  Pesticide  user,  grower 
and  commodity  groups;  industry  and 
trade  associations;  food  processors  and 
distributors;  environmental/public 
interest  and  farmworker  groups; 
Federal,  State  and  Tribal  governments; 
public  health  organizations;  and 
academia.  The  CARAT  Work  Group  on 
Transition  was  established  to  identify 
barriers  to  the  development  and 
adoption  by  users  of  new,  safer  and 
effective  pest  management  techniques 


and  to  formulate  recommendations  fat 
Federal  agency  actions  that,  in 
partnership  with  the  range  of 
stakeholders,  will  reduce  or  eliminate 
these  barriers. 

m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

This  meeting  will  be  open  to  the 
pubUc.  Opportimity  will  be  provided  for 
questions  and  comments  by  the  public. 
Any  person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  the 
meeting.  These  statements  will  become 
part  of  the  permanent  record  and  will  be 
available  for  public  inspection  at  the 
address  listed  under  Unit  I.B.I. 

List  ofSubiects 

Environmental  protection, 
Agricultiu-al  workers,  Agricultiue, 
Chemicals,  Foods,  Pesticides,  Pests, 
Risk  assessment. 

Dated:  July  7,  2003. 
James  Jones, 
Director,  Office  of  Pesticide  Programs. 

[PR  Doc.  03-17608  Filed  7-9-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0252;  FRL-731&-9] 

Pesticide  Program  Dialogue 
Committee's  Registration  Review  Work 
Group;  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA's  Office  of  Pesticide 
Programs  will  hold  a  pubUc  meeting  of 
the  Registration  Review  Work  Group  of 
the  Pesticide  Program  Dialogue 
Committee  (PPDC)  on  July  16,  2003.  The 
Registration  Review  Work  Group  was 
established  as  a  forum  to  provide  advice 
and  reconunendations  to  the  PPDC 
regarding  a  registration  review  program 
that  is  efficient  and  fair  to  all 
stakeholders,  focuses  on  risk  reduction, 
and  considers  user  needs  for 
agricultural,  non-agricultural  and  public 
health  pesticides.  Under  section  3(g)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  EPA  must  publish 
procedures  for  reviewing  the 
registration  of  pesticides  every  15  years. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  July  16,  2003,  from  9  a.m. 
to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  Cit>',  1800  Jefferson 
Davis  Highway,  ArUngton.  VA.  The 
telephone  niunber  is  (703)  486-1111. 
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The  Sheraton  Crystal  City  is  one  block 
from  the  Crystal  City  Metro  Station. 
FOR  FURTHER  INFORMATION:  Margie 
Fehrenbach.  Office  of  Pesticide 
Programs,  Mail  code  7501C, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460;  telephone 
number:  703-308-4775:  fax  number: 
703-308-4776;  e-mail  address: 
Fehrenbach.Margie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
.in  general;  however,  persons  may  be 
interested  who  work  in  agricultural 
settings  or  persons  who  are  concerned 
about  implementation  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA);  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA):  and  the 
amendments  to  both  of  these  major 
pesticide  laws  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Potentially  affected  entities 
may  include  but  are  not  limited  to: 
Agricultural  workers  and  farmers; 
pesticide  industry  and  trade 
associations;  envirorunental,  consumer 
and  farmworker  groups;  pesticide  users 
and  growers;  pest  consultants;  State, 
local  and  Tribal  govenunents;  acadeihia; 
public  health  organizations;  food 
processors;  and  the  public.  If  you  have 
any  questions  regarding  the 
applicability  of  ^s  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0252.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 


Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nimiber 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  An 
agenda  has  been  developed  and  is 
posted  on  EPA's  website  at 
www.epa.gov/pesticides/ppdc. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  view  public  comments,  access  the 
index  listing  of  the  contents  of  the 
official  public  docket,  and  to  access 
those  documents  in  the  public  docket 
that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background 

The  PPDC  is  composed  of  42  members 
appointed  by  EPA's  Deputy 
Administrator.  Conunittee  members 
were  selected  from  a  balanced  group  of 
participants  from  the  following  sectors: 
Pesticide  user,  grower  and  commodity 
groups;  industry  and  trade  associations; 
environmental/public  interest  and 
farmworker  groups;  Federal,  State  and 
Tribal  governments;  public  health 
organizations;  animal  welfare;  and 
academia.  PPDC  was  established  to 
provide  a  public  fonim  to  discuss  a 
wide  variety  of  pesticide  regulatory 
development  and  reform  initiatives, 
evolving  public  policy,  program 
implementation  issues,  and  science 
policy  issues  associated  with  evaluating 
and  reducing  risks  from  use  of 
pesticides.  PPDCs  Registration  Review 
Work  Group  was  recently  established 
and  is  comprised  of  22  members  with 
balanced  representation  from  the  broad 
group  of  stakeholders.  The  Registration 
Review  Work  Group  is  Chaired  by  Jay 
EUenberger,  Acting  Director,  Field  and 
External  Affairs  Division,  Office  of 
Pesticide  Programs,  and  Betty 
Shackleford,  Acting  Director,  Special 
Review  and  Reregistration  Division, 
Office  of  Pesticide  Programs. 


m.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

This  meeting  will  be  open  to  the 
public.  Opportunity  will  be  provided  for 
questions  and  comments  by  the  public. 
Any  person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  the 
meeting.  These  statements  will  become 
part  of  the  permanent  record  and  will  be 
available  for  public  inspection  at  the 
address  listed  under  Unit  I.B.I. 

ListofSubiects 

Envirorunental  protection. 
Agriculture,  Agricultural  workers, 
chemicals.  Foods,  Inert  Ingredients, 
Pesticides,  Pests,  Registration,  Risk 
assessment. 

Dated:  July  7.  2003. 
James  Jones, 
Director.  Office  of  Pesticide  Programs. 

[FR  Doc.  03-17607  Filed  7-9-03;  8:45  am) 
BIUMG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7527-1] 

Science  Advisory  Board;  Air  Toxics 
Research  Strategy/Multi-Year  Plan 
Review  Panel;  Notification  of  An 
Upcoming  Public  Meeting 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  EPA's  Science  Advisory. 
Board  (SAB)  is  aimouncing  a  public 
meeting  of  the  Air  Toxics  Research 
Strategy/Multi-Year  Plan  Review  (Panel) 
to  conduct  a  review  of  the  Agency's  Air 
Toxics  Research  Strategy/Multi-Year 
Plan. 

DATES:  July  23-24,  2003— The  public 
meeting  for  the  SAB  Panel  will  begin  at 
9  am  and  adjourn  no  later  than  5:30  pm 
(Eastern  Time)  each  day.  The  meeting 
agenda  and  final  charge  questions  will 
be  posted  on  the  SAB  Web  site  http:// 
www.epa.gov/sab/agendas.htm  one 
week  before  the  meeting. 

ADDRESSES:  The  public  meeting  of  the 
Panel  will  be  held  at  the  U.S. 
Environmental  F*rotection  Agency 
(EPA),  109  T.W.  Alexander  Drive, 
Research  Triangle  Park,  North  Carolina 
27709.  The  room  number  is  Clll-C  for 
July  23  and  Clll-B  for  July  24.  For 
further  information  concerning  the 
public  meeting,  please  contact  Dr.  James 
Rowe,  Designated  Federal  Officer  (DFO) 
(see  contact  information  below). 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
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information  regarding  the  public 
meeting  may  contact  Dr.  James  Rowe, 
Designated  Federal  Officer  (DFO),  U.S. 
EPA  Science  Advisory  Board  (1400A), 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460,  telephone/voice 
mail:  (202)  564-6488,  Fax  (202)  501- 
0582,  or  via  e-mail  at 
rowe.james@epa.gov.  Requests  to 
present  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Dr.  Rowe  no  later  than  noon 
Eastern  Time  on  July  18,  2003.  General 
information  about  the  SAB  can  be  found 
in  the  SAB  Web  site  at  http:// 
www.epa.gov/sab. 
SUPPUMENTARY  INFORMATION: 

Summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  Notice  is  hereby  given  that  the 
Panel  will  hold  a  public  meeting  to 
provide  advice  to  the  EPA  on  the 
Agency's  Air  Toxics  Research  Strategy 
and  associated  implementation  plan 
(Multi-Year  Plan).  The  dates  and  times 
for  the  meeting  are  provided  above. 

Background:  Background  on  the  Panel 
or  the  focus  of  the  meeting  described  in 
this  notice  was  provided  in  a  Federal 
Register  Notice  published  on  April  30, 
2003  (68  FR  23132-23133). 

Availability  of  Meeting  Materials: 
Copies  of  any  available  meeting 
materials,  including  a  draft  agenda,  will 
be  posted  on  the  SAB  Web  site  for  this 
panel  at:  http://www.epa.gov/sab/ 
panels/ atrsmyrprpanel.html 
approximately  10  days  before  the 
meeting. 

Providing  Oral  or  Written  CSmments 
at  SAB  Meetings:  It  is  the  policy  of  the 
EPA  Science  Advisory  Board  to  accept 
written  public  comments  of  any  length, 
and  to  accommodate  oral  public 
comments  whenever  possible.  The  EPA 
Science  Advisory  Board  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously-submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  face-to-face 
meeting  will  be  limited  to  a  total  time 
of  ten  minutes  (unless  otherwise 
indicated).  For  teleconference  meetings, 
opportimities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  die  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 


comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Dr. 
Rowe  at  the  address/contact  information 
noted  above  in  the  following  formats: 
one  hard  copy  with  original  signature, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format)). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  the  public 
meetings  listed  above,  should  contact 
Dr.  Rowe  at  least  five  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  July  7,  2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  03-17606  Filed  7-9-03:  8:45  am] 
BH.UNG  CODE  6560-5(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-2100] 

Bureau  Mails  Second  Audit  Letter  and 
Notice  of  Cancellation  to  Certain  220- 
222  MIHz  Licensees 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  document  the  Wireless 
TelecoDMnunications  Bureau  (Bureau) 
annoimces  it  will  mail  its  second  audit 
letter  and  notice  of  cancellation  to 
licensees  that  did  not  respond  to  the 
first  inquiry.  The  audit  involves  certain 
site-specific  licenses  operating  in  three 
commercial  radio  services  in  the  220 — 
222  MHz  band.  Licensees  must  respond 
to  the  second  audit  letter  and  notice  of 
cancellation  electronically. 

DATES:  Responses  are  due  by  August  7, 
2003. 

ADDRESSES:  Federal  Commimications 
Commission,  445  12th  Street,  SW.,  TW- 
A325,  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denise  D.  Walter,  Commercial  Wireless 
Division,  at  202-418-0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Public 
Notice,  DA  03-2100,  released  on  Jime 


30,  2003.  The  full  text  of  this  document 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
Federal  Commimications  Commission 
Reference  Center,  445  12th  Street.  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the  Federal 
Communications  Commission's  copy 
contractor,  Qualex  International.  445 
12di  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at  http:// 
wireless.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bndllin@fcc.gov. 

1.  On  July  8,  2003  the  Wireless 
Telecommunications  Bureau  will  mail 
its  second  audit  letter  and  notice  of 
cancellation  to  certain  Ucensees 
operating  in  the  220-222  MHz  band. 
The  audit,  which  includes  licenses  in 
the  QT,  QD,  and  QO  radio  services,  is 
being  performed  to  determine  the 
operational  status  of  these  licenses.  The 
audit  was  announced  on  April  9,  2003 
and  began  on  May  14,  2003. 

2.  Each  Ucensee  to  whom  this  second 
audit  letter  and  notice  of  cancellation  is 
being  sent  must  respond  and  certify  by 
August  7,  2003  that  its  authorized 
stations  have  not  discontinued 
operations  for  one  year  or  more. 

3.  Audit  letters  are  mailed  to  licensees 
at  their  address  of  record  in  the 
Universal  Licensing  System.  If  a 
licensee  receives  more  than  one  audit 
letter,  they  must  respond  to  each  letter 
sent  by  the  Commission  in  order  to 
account  for  al\  of  its  call  signs  that  are 
part  of  the  audit.  Licensees  can  use  the 
Audit  Search  at  http://wireless.fcc.gov/ 
licensing/audits/ 220  to  determine  if  a 
particular  call  sign  is  part  of  the  audit. 

If  the  Audit  Search  shows  a  letter  was 
mailed,  the  licensee  is  required  to 
respond  to  the  audit  even  though  the 
audit  letter  may  not  have  been  received. 
For  instructions  on  how  to  proceed  in 
this  instance,  licensees  should  call  the 
Conunission  at  717-338-2888  or  888- 
CALLFCC  (888-225-5322)  and  select 
option  2. 

4.  The  process  for  responding  to  the 
audit  is  included  in  the  second  audit 
letter  and  notice  of  cancellation.  A 
response  is  mandatory  and  must  be 
submitted  electronically  by  August  7, 
2003.  Failure  to  provide  a  timely 
response  to  the  second  audit  letter  and 
notice  of  cancellation  may  result  in  the 
Commission  presuming  that  the  station 
has  been  non-operational  for  one  year  or 
more,  and  thus  the  license  may  be 
presumed  to  have  automatically 
cancelled.  Failure  to  provide  a  timely 
response  may  also  result  in  enforcement 
action,  including  monetary  forfeiture. 


\ 
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pursuant  to  section  503(b)(1)(B)  of  the 
Communications  Act  and  47  CFR 
1.80(a)(2). 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-17437  Filed  7-9-03;  8:45  am) 

BKiJNG  CODE  S712-01-P 
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FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission 
DATE  AND  THyiE:  Tuesday,  July  15,  2003 
at  10  a.m. 

PI^CE:  999  E  Street,  NW.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 
actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 
or  matters  affecting  a  particular 
employee. 

DATE  AND  TIME:  Thursday,  July  17,  2003 
at  10  a.m. 

PLACE:  999  E  Street,  NW..  Washington 
DC.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DICUSSED: 

Correction  and  Approval  of  Minutes. 

Final  Rules  and  Explanation  and 
Justification  on  Public  Financing  of 
Presidential  Candidates  and  National 
Nominating  Conventions. 

Draft  Advisory  Opinion  2003-12: 
Stop  Taxpayer  Money  for  Politicians 
Committee  ("STMP")  and 
Representative  Jeff  Flake  of  Arizona  by 
counsel,  Benjamin  L.  Ginsberg. 
(Tentative) 

Routine  Administrative  Matters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Harris.  Press  Officer.  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  03-17655  Filed  7-8-03;  3:15  pm) 

BILUNG  CODE  6715-01-M 


FEDERAL  RESERVE  SYSTEM 

Cliange  in  Banic  Control  Notices; 
AcquisHion  of  Shares  of  Banit  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Contit)l  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  17, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson.  Applications  Officer) 
230  Soutii  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  Boulevard  Financial,  LP,  Tuscola. 
Illinois,  and  its  general  partners.  Lloyd 
Murphy.  Tuscola,  Illinois,  Dixie  Lee 
Curry,  Areola,  Illinois,  and  Michael  S. 
Murphy,  Sterling,  Illinois;  to  acquire 
outstanding  shares  of  TNB  Bancorp, 
Inc..  Tuscola.  Illinois,  and  thereby 
indirectly  acquire  Tuscola  National 
Bank.  Tuscola.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  3,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-17424  Filed  7-&-03:  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  owrnership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
prqposal  also  involves  the  acquisition  of 


a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  2,  2003. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166- 
2034: 

1.  Cornerstone  Bancshares,  Inc., 
Lebanon,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Heritage 
Bank  of  the  Ozarks,  Lebanon.  Missouri, 
a  de  novo  bank. 

2.  Mercantile  Bancorp,  Inc.,  Quincy, 
Illinois;  to  acquire  up  to  48.73  percent 
of  the  voting  shares  of  Mid— America 
Bancorp,  Inc.,  Leawood,  Kansas,  and 
thereby  indirecUy  acquire  Heartiand 
Bank,  Leawood.  Kansas. 

3.  Peoples  Bancshares  Corp., 
Boonville.  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  Peoples  Trust  &  Savings 
Bank.  Boonville,  Indiana. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd.  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue. 
Minneapolis,  Minnesota  55480-0291: 

1.  Tomah  Bancshares,  Inc.,  Tomah, 
Wisconsin;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Wabeno 
Bancorporation.  Inc..  Venice.  Florida, 
and  thereby  indirectly  acquire  voting 
shares  of  Timberwood  Bank,  Wabeno, 
Wisconsin. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missoiui  64198-0001: 

1.  Coffeyville  Bancorp,  Inc., 
Coffeyville,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  CSB 
Bancorp,  Inc.,  Coffeyville,  Kansas,  and 
thereby  indirectly  acquire  voting  shares 
of  Community  State  Bank,  Coffeyville, 
Kansas. 

2.  iMuritzen  Corporation,  Omaha, 
Nebraska;  to  acquire  up  to  28  percent  of 
the  voting  shares  of  First  National  of 
Nebraska,  Inc.,  Omaha,  Nebraska,  and 
thereby  indirectly  acquire  voting  shares 
of  First  National  Bank  of  Omaha, 
Omaha,  Nebraska,  First  National  Bank  & 
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Trust  Company  of  Columbus, 
Coliunbus,  Nebraska,  First  National 
Bank,  North  Platte,  Nebraska,  First 
National  Bank  South  Dakota,  Yankton, 
South  Dakota,  Platte  Valley  State  Bank 
&  Trust  Company,  Kearney,  Nebraska, 
Fremont  National  Bank  &  Trust 
Company,  Fremont,  Nebraska,  First 
National  Bank  of  Kansas,  Overland  Park, 
Kansas;  First  National  of  Colorado,  Inc., 
Fort  Collins,  Colorado,  First  National 
Bank,  and  thereby  indirectly  acquired 
shares  of  Fort  Collins,  Colorado;  First 
National  Bank  of  Colorado,  Boulder, 
Colorado,  Union  Colony  Bank,  Greeley, 
Colorado,  First  National  of  Illinois, 
Omaha,  Nebraska,  and  Castle  Bank  N.A., 
Dekalb,  Illinois. 


Board  of  Governors  of  the  Federal  Reserve 
System,  July  3,  2003. 
lennifiBr  J.  lohnson. 
Secretary  of  the  Board. 
[FR  Doc.  03-17425  Filed  7-9-03;  8:45  am] 
nUJNG  CO06  6210-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Anticipated 
Availability  of  Funds  for  Family 
Planning  Services  Grants 

AGENCY:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  of  Population  Affairs. 

Table  I 


ACTION:  Notice;  correction. 


SUMMARY:  The  Office  of  Population 
Affairs,  OPHS.  HHS  published  a  notice 
in  the  Federal  Register  of  Thursday, 
June  19,  2003  announcing  the 
anticipated  availability  of  funds  for 
family  planning  services  grants.  This 
notice  contains  an  error.  One  of  the 
Populations/areas  (Washington,  Seattle 
area)  listed  as  available  for  competition 
is  not  available  for  competition  in  2004. 
This  document  corrects  this  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Moskosky,  301-594-4008. 

Correction 

In  the  Federal  R^^er  of  Jime  19, 
2003,  FR  Doc.  03-15514,  on  page 
36,805,  correct  Table  I  to  read: 


States/PopulatJons/Areas  to  be  served 


Region  I: 

Massachusetts — Central/Southeast  .\ 

Connecticut ;"!!!!!!"!!!."!! 

Vermont !..!1"!!!"!!'""!!!!"""!."! 

Maine ;. !!!!."!!:""!! 

Region  II:  Virgin  Islands  !!"!!."!!!!!"!"."""!"!!"!!!!!!!! 

Region  III:  No  competitive  grants  in  2004. 
Region  IV:  = 

Florida,  Miami,  Dade  County  and  Florida  Keys 

Rorida,  Greater  Oriando  area  (including  Orange,  Seminole,  Osceola  and  Lake  Counties) 
Region  V: . 

Illinois 

Wisconsin  '  ^ "' 

Michigan "] 

owo „; ..'.'"!!"""""Z""""!!""!!!!!"!'"! 

IIRnoJs — Chicago  Area !'".!""!..".." 

Region  VI:  Texas  !!!!™!!!!!!!."!!!!!!I™!!!!!!! 

Region  VII:  No  competitive  grants  in  2004. 
Region  VIII:. 

Colorado  

North  Dakota  

Utah  ZZ"'"""!Z"""" 

Region  IX: 

Northern  Mariana  Islands 

Arizona,  Navajo  Nation 

Samoa !.1I!!!!!!!!!!!!!!!! 

Nevada  (excluding  Washoe  and  Clark  Counties)  ."," 

Republic  of  the  Marshall  Islands "."!!"!!!."." 

Region  X: 

Washington 

Alaska,  Municipality  of  Anchorage,  Sitka  Borough,  Kenai  Peninsula 


Approximate 
fundina 
availabTe 


$1,468,500 
1,793,300 

655,100 
1,368,300 

719,300 


525,300 
525,300 

7,599,000 
3,233,900 
6,916,100 
2,056,500 
200,250 
11,074.000 


2,887,200 

807,000 

1,084,000 

115,400 
638,300 
145,600 
600,350 
146,400 

3,616,000 
665,500 


Appllcatkxi 
due  date 


09-01-03 
09-01-03 
09-01-03 
09^1-03 
05-30-04 


05-30-04 
05-30-04 

09-01-03 
11-01-03 
12-01-03 
12-01-03 
05-30-04 
12-01-03 


09-01-03 
03-01-04 
03-01-04 

09-01-03 
03-01-04 
03-01-04 
03-01-04 
03-01-04 

09-01-03 
03-01-04 


Approx.  grant 
funding  date 


01-01-04 
01-01-04 
01-01-04 
01-01-04 
09-30-04 


09-30-04 
09-30-04 

01-01-04 
03-01-04 
04-01-04 
04-01-04 
09-30-04 
04-01-04 


01-01-04 
07-01-04 
07-01-04 

01-01-04 
07-01-04 
07-01-04 
07-01-04 
07-01-04 

01-01-04 
07-01-04 


Dated:  July  2,  2003. 
Alma  L.  Golden, 

Deputy  Assistant  Secretary  for  Population 

Affairs. 

[FR  Doc.  03-17478  Filed  7-9-03;  8:45  am] 

BILUNG  COOE  41S0-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Meeting  of  the  National  Advisory 
Council  for  Healthcare  Research  and 
Quality 

AGENCY:  Agency  for  Healthcare  Research 
and  Quality  (AHRQ). 


ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act,  this  notice  announces  a  meeting  of 
the  National  Advisory  Gaimcil  for 
Healthcare  Research  and  Quality. 
DATES:  The  meeting  will  be  held  on 
Friday,  July  25,  2003,  from  8:30  a.m.  to 
4  p.m.  and  is  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Agency  Conference  Center,  540 
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Gaither  Road,  First  Floor,  Rockville, 
Maryland  20850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Lebbon,  Coordinator  of  the 
Advisory  Coxincil.  at  the  Agency  for 
Healthcare  Research  and  Quality,  540 
Gaither  Road,  Rockville,  Maryland 
20850,  (301)  427-1215.  For  press-related 
information,  please  contact  Karen 
Migdail  at  (301)  427-1855. 

If  sign  language  interpretation  or  other 
reasonable  accommodation  for  a 
disability  is  needed,  please  contact  Mr. 
Donald  L.  Inniss,  Director,  Office  of 
Equal  Employment  Opportunity 
Program,  Program  Support  Center,  on 
(301)  443-1144  no  later  than  July  18, 
2003. 

Agenda,  roster,  and  minutes  are 
available  from  Ms.  Bonnie  Campbell, 
Committee  Management  Officer,  Agency 
for  Healthcare  Quality  and  Research, 
540  Gaither  Road,  Rockville,  Maryland 
20850.  Her  phone  number  is  (301)  427- 
1554.  Minutes  will  be  available  after 
August  15,  2003. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose 

Section  921  of  the  Public  Health 
Service  Act  (42  U.S.C.  299c)  established 
the  National  Advisory  Council  for 
Healthcare  Research  and  Quality.  In 
accordance  with  its  statutory  mandate, 
the  Council  is  to  advise  the  Secretary  of 
the  Department  of  Health  and  Human 
Services  and  the  Director.  Agency  for 
Healthcare  Research  and  Quality 
(AHRQ).  on  matters  related  to  actions  of 
the  Agency  to  enhance  the  quality, 
improve  the  outcomes,  reduce  the  costs 
of  health  care  services,  improve  access 
to  such  services  through  scientific 
research,  and  to  promote  improvements 
in  clinical  practice  and  in  the 
organization,  financing,  and  deliver^'  of 
health  care  services.  The  Coimcil  is 
composed  of  members  of  the  public 
appointed  by  the  Secretary  and  Federal 
ex-officio  members. 

n.  Agenda 

On  Friday,  July  25,  2003,  the  meeting 
will  begin  at  8:30  a.m.,  with  the  call  to 
order  by  Council  Chairwoman.  The 
Director,  AHRQ,  will  present  the  status 
of  the  Agency's  current  research. 
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programs,  and  initiatives.  Tentative 
agenda  items  include  a  discussion  of 
AHRQ's  Strategic  Directions, 
Information  Technology,  the  National 
Healthcare  Quality  Report,  and  the 
National  Healthcare  Disparities  Report. 
The  official  agenda  will  be  available  on 
AHRQ's  Web  site  at  bttp:www.ahTq.gov 
no  later  than  July  11,  2003.  The  meeting 
will  adjourn  at  4  p.m. 

Dated:  July  2,  2003. 
Carolyn  M.  Clancy, 

Director. 

[PR  Doc.  03-17418  Filed  7-9-03;  8:45  am] 

BIUJNGCOOE  4160-WMH 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[60Day-03-90] 

Agency  for  Toxic  Substances  and 
Disease  Registry;  Proposed  Data 
Collections  Submitted  for  Public 
Comment  and  Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
sunmiaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 
CDC  is  requesting  an  emergency 
clearance  for  this  data  collection  with  a 
week  comment  period.  CDC  is 
requesting  OMB  approval  of  this 
package  seven  days  after  the  end  of  the 
public  comment  period. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 


Form 


1.  Monkeypox  Case  Investigation  Form 

2.  Monkeypox  Contact/Site  Worksheet  .... 

3.  Monkeypox  Contact  Surveillance  Form 

4.  Vaccine  


clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
.    comments  should  be  received  within 
seven  days  of  this  notice. 

Proposed  Project:  Monkeypox 
Outbreak  Investigation— New — National 
Center  for  Infectious  Diseases  (NCID), 
Centers- for  Disease  Control  and 
Prevention  (CDC).  The  purpose  of  this 
project  is  to  respond  to  an  outbreak  of 
Monkeypox  virus,  which  belongs  to  the 
orthopoxvirus  group  of  viruses. 
Monkeypox  clinically  resembles 
smallpox  but  differs  both  biologically 
and  epidemiologically.  Monkeypox  was 
first  introduced  into  ihe  Western 
hemisphere  in  April  2003.  The  soiut:e  of 
the  virus  was  traced  back  to  a 
distributor  of  exotic  animals,  where 
prairie  dogs  and  Gambian  giant  rats 
were  housed  together  in  Illinois.  These 
rats  were  shipped  from  Ghana  in  April 
to  a  wildlife  importer  in  Texas  and 
subsequently  sold  to  the  Illinois 
distributor. 

On  June  4,  2003,  the  first  human  cases 
of  monkejrpox  in  the  U.S.  were 
discovered  in  patients  in  Illinois  and 
Wisconsin.  The  soim:e  of  the  contact 
was  a  pet  prairie  dog.  Since  then,  81 
confirmed,  probable  and  suspect  hxmian 
cases  have  been  reported  in  six  different 
states.  CDC  has  been  involved  in  the 
investigation  of  this  outbreak.  In  order 
to  further  the  investigation,  several 
collections  of  information  are  required. 
Cmrently,  CDC  is  collecting  this 
information  under  an  Epidemic  Aid 
(epi-aid)  which  will  expire  in  30  days. 
To  preserve  continuity  in  the 
sxuveillance  information  collected  by 
public  health  investigators,  CDC  is 
requesting  an  emergency  clearance  (six- 
month)  on  the  current  surveillance 
forms.  The  information  coUected 
includes  contact  information  for 
patients  and  animal  distributors.  There 
are  no  costs  to  the  respondents. 


Respondent 


State/local  health  depart- 
ment. 

Case  Contacts  

Case  Contacts  

State/local  health  depart- 
ment. 


No.  of 
respondents 


81 

320 
320 
100 


No.  of  re- 
sponses per 
respondent 


Avg.  burden 

per  response 

(in  hrs.) 


30/60 

20/60 
10/60 
15/60 


Total  burden 
(in  hrs.) 


41 

107 
53 
2S 
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Fofm 

Respondent 

No.  of 
respondents 

No.  of  re- 
sponses per 
respondent 

Avg.  txjrden 

per  response 

(in  hrs.) 

Total  burden 
(in  hrs.) 

5.  Detailed  Data  Collection  Form 

State/local  health  depart- 
ment. 

32 

1 

60/60 

32 

Total  

258 

V 

Dated:  July  3,  2003. 

Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17433  Filed  7-9-03;  8:45  am] 
BILUNG  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-91] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 


the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Conunents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the' 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biu'den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
M.  Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Evaluation  of 
Customer  Satisfaction-of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  Internet 
Home  Page  and  Links  (OMB  No.  0920- 


0449)— Extension— CDC  and  ATSDR 
proposes  to  continue  to  conduct 
consiuner  satisfaction  research  around 
its  Internet  site  in  order  to  determine 
whether  the  information,  services,  and 
materials  on  this  web  site  are  presented 
in  an  appropriate  technological  format 
and  whether  it  meets  the  needs,  wants, 
and  preferences  of  visitors  or 
"customers"  to  the  Internet  site.  The  re- 
authorized survey  will  be  conducted 
over  the  next  three  years,  and  survey 
results  will  be  analyzed  and  interpreted 
semiannually.  Customers  on  the  web 
site  will  only  be  asked  to  respond  once. 

Information  on  the  site  focuses  on 
disease  prevention,  health  promotion, 
and  epidemiology.  The  site  is  designed 
to  serve  the  general  public,  persons  at 
risk  for  disease,  injury,  and  illness,  and 
health  professionals.  This  research  will 
ensure  that  these  audiences  have  the 
opportunity  to  provide  "customer 
feedback"  regarding  the  value  and 
effectiveness  of  the  information, 
services,  and  products  of  the  CDC  and 
ATSDR  web  site  and  whether  these 
materials  are  easy  to  access,  clear  and 
informative.  There  are  no  costs  to 
respondents. 


Respondents 


Visitors  to  CDC  Internet  Site 
Total 


Numtier  of 
respondents 


13,000 


Numt>er  of 
responses/ 
respondent 


1 


Average 

burden/ 

response 

(in  hours) 


10/60 


Total 

burden 

(in  hours) 


2,166 


2.166 


Dated:  July  3,  2003. 
Thomas  A.  Barteofeld, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centersf or  Disease 
Control  and  Prevention. 
[FR  Doc.  03-17434  Filed  7-9-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-50-03] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  imder 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 


Officer  at  (404)  493-1210.  Send  written 
conunents  to  CDC,  Desk  Officer,  Hiunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503  or  by  fax  to  (202) 
395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Pro)ect. 

A  Community-based  Intervention 
Model  to  Promote  Neighborhood 
Participation  in  the  Reduction  of  Aedes 
aegypti  Indices  in  Puerto  Rico — New — 
National  Center  for  Infectious  Diseases 
(NCID^,  Centers  for  Disease  Control  and 
Prevention  (CDC).  The  Aedes  aegypti 
mosquito  transmits  dengue,  a  mosquito- 
borne  viral  disease  of  the  tropics.  The 
symptoms  of  dengue  disease  include 
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fever,  headache,  rash,  retro-orbital  pain, 
myalgias,  arthralgias,  nausea  or 
vomiting,  abdominal  pain,  and 
hemorrhagic  manifestations. 

Since  there  is  no  vaccine  available  to 
prevent  dengue,  prevention  efforts  are 
directed  to  control  the  vector  mosquito. 
The  limited  efficacy  of  insecticides  in 
preventing  disease  transmission  has 
prompted  the  search  for  new 
approaches  involving  community 
participation. 

Research  in  Puerto  Rico,  where 
dengue  is  endemic  and  intermittently 
epidemic,  has  shown  that  levels  of 
awareness  about  dengue  are  very  high  in 
the  population  and  that  the  next  step 
should  be  the  translation  of  this 
knowledge  into  practice  (behavior 
change).  To  achieve  this  goal  a  model  of 
community  participation  to  prevent  and 
control  dengue  should  be  developed. 
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This  model  of  community  participation 
must  be  an  effectively  implemented 
prevention  project. 

The  objective  of  the  dengue 
prevention  project  is  to  develop  and 
evaluate  a  community-based 
participation  intervention  model  that 
will  reduce  Aedes  aegypti  infestation  in 
a  community  in  Puerto  Rico.  To 
accomplish  this  two  comparable 
commimities  in  the  San  Juan,  Puerto 
Rico  area  will  be  selected  for  this  study. 
One  community  will  be  a  "control 
community"  and  the  second  community 
will  be  an  "intervened  community." 
Entomologic  surveys  and  person-to- 
person  interviews  to  assess  knowledge, 
attitudes,  and  practices  (KAP)  will  be 
conducted  during  the  project  in  both 
commimities.  The  entomologic  surveys 
and  person-to-person  interviews  will  be 


conducted  three  times  during  the 
project:  the  beginning  of  the  project,  the 
end  of  the  first  year  of  the  project,  and 
18  months  after  the  beginning  of  the 
project. 

An  additional  interview  will  also  fee 
conducted  in  the  intervened  community 
to  assess  the  function  tod  significance 
of  artificial  containers  that  hold  water. 
An  ethnographic  assessment  wiU  be 
performed  to  determine  the  resources 
and  needs  of  the  intervened  community. 
The  specific  dengue  prevention 
activities  that  the  intervened 
commimity  will  perform  will  be  based 
on  results  of  the  initial  entomologic 
survey,  KAP,  function  and  significance 
of  artificial  containers,  and  the 
ethnographic  assessment  of  the 
community.  The  total  burden  hours  are 
759. 


Form 


Intervened  Community 

Infomial  Interview  

In-Depth  Interview 

Focus  Groups 

larval  Survey  (sut>-sample) 


Respondents 


400 

3 

15 

10 

80 


Number  of 
respondents 


Number  of  re- 
sponses/ 
respondent 


45/60 
30/60 
30/60 
90/60 
30/60 


Average  bur- 
den/response 
(in  hrs.) 


600 
1.5 
7.5 
30 
120 


Dated:  July  3,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-17435  Filed  7-9-03:  8:45  am) 

B<LUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  04012] 

HIV  Prevention  Projects;  Notice  of 
Availability  of  Funds 

Application  Deadline:  October  6, 
2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
sections  301(a)  and  317  (k)(2)  of  the 
Public  Health  Service  Act,  42  U.S.C.  241 
and  42  U.S.C.  section  247b(k)(2),  45  CFR 
part  92.  The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.943. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  2004 
funds  for  cooperative  agreement 


programs  for  HIV  prevention.  This 
program  addresses  the  "Healthy  People 
2010"  priority  area  of  HIV  infection  and 
the  goals  of  CDC's  HIV  Prevention 
Strategic  Plan  Through  2005. 

The  overall  goal  of  the  strategic  plan 
is  to  reduce  the  number  of  new  HIV 
infections  in  the  United  States  from  an 
estimated  40,000  to  20,000  per  year, 
focusing  particidarly  on  reducing  the 
disproportionate  impact  of  HTV 
infection  in  racial,  ethnic  minority 
populations. 

The  majority  of  transmission  of  HIV  is 
by  persons  unaware  of  their  infection; 
one  quarter  of  the  people  in  the  United 
States  who  are  infected  with  HIV  do  not 
yet  know  they  are  infected.  Knowing 
their  HIV  status  would  allow  these 
people  to  receive  the  benefits  of 
improved  treatment  and  care,  as  well  as 
ongoing  prevenfion  services  that  can 
prevent  infection  of  others. 

CDC  is  refocusing  some  HIV 
prevention  activities  to  reduce  the 
number  of  new  HIV  infections  in  the 
United  States  (Advancing  HIV 
Prevention:  New  Strategies  for  a 
Changing  Epidemic— United  States, 
MMWR  2003;  52(15):  329-332).  CDC  is 
doing  so  by  putting  more  emphasis  on 
counseling,  testing,  and  referral  for  the 
estimated  180,000  to  280,000  persons 
who  are  unaware  of  their  HIV  infection; 
partner  notification,  including  partner 


counseling  and  referral  services;  and 
prevention  services  for  persons  living 
with  HIV  to  help  prevent  further 
transmission  once  they  are  diagnosed 
with  HIV.  In  addition,  since  perinatal 
HIV  transmission  can  be  prevented, 
CDC  is  strengthening  efforts  to  promote 
routine,  universal  HIV  screening  as  a 
part  of  prenatal  care.  All  of  this  will  be 
accomplished  through  foiu  strategies: 
(1)  Making  HIV  screening  a  routine  part 
of  medical  care;  (2)  creating  new  models 
for  diagnosing  HIV  infection,  including 
the  use  of  rapid  testing;  (3)  improving 
and  expanding  prevention  services  for 
people  living  with  HIV;  and,  (4)  further 
decreasing  perinatal  HIV  transmission. 

Performance  Goals 

The  goals  of  this  program  are  to  assist 
public  health  departments  to  decrease 
transmission  of  HIV  by: 

1 .  Decreasing  the  number  of  persons 
at  high  risk  for  acquiring  or  transmitting 
HIV  infection  by  delivering  targeted, 
sustained,  and  evidence-based  HIV 
prevention  interventions,  including 
prevention  of  perinatal  HIV 
transmission. 

2.  Increasing,  through  voluntary 
coimseling  and  testing,  the  proportion 
of  HIV-infected  people  who  know  they 
are  infected,  focusing  particularly  on 
populations  with  hi^  rates  of 
undiagnosed  HIV  infection  by 
incorporating  the  new  HIV  rapid  test 
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where  applicable,  by  reconfiguring 
counseling  and  testing  resources  to 
increase  the  efficiency  of  such  services, 
by  increasing  the  number  of  providers 
who  routinely  provide  HIV  screening  in 
health  care  settings,  and  by  increasing 
the  number  of  partners  who  receive 
partner  coimseling,  testing,  and  referral 
services. 

3.  hicreasing  the  proportion  of  HIV- 
infected  people  who  are  linked  to 
appropriate  prevention,  care,  and 
treatment  services. 

4.  Strengthening  the  capacity  of 
health  department  and  commimity- 
based  organizations  to  implement 
effective  HIV  prevention  programs  and 
to  evaluate  them. 

To  ensiu'e  quality  programs  and  to 
measiue  progress,  applicants  are 
required  to  report  on  a  core  set  of 
indicators  appropriate  for  their  program 
activities.  Each  project  area  will  set  their 
own  annual  target  level  of  performance 
for  each  indicator. 

Project  areas  are  accountable  for 
achieving  the  target  levels  of 
performance  established  in  their  plans. 
If  a  project  area  fails  to  achieve  their 
target,  CDC  will  work  with  the  grantee 
to  determine  what  steps  can  be  taken  to 
improve  performance.  CDC  actions 
could  include  technical  assistance, 
placing  conditions  or  restrictions  on  the 
award  of  funds,  or  with  chronic  failiu^ 
to  improve,  a  reduction  in  funds. 


C.  Eli^le  Applicants 

Applications  may  be  submitted  by 
health  departments  of  states  and  their 
bona  fide  agents  that  currently  receive 
CDC  HIV  prevention  funds  under 
Program  Annoimcement  99004  (HIV 
Prevention  Projects).  This  includes  the 
50  states,  six  cities  (Chicago,  Houston, 
Los  Angeles,  New  York,  Philadelphia, 
and  San  Francisco),  the  District  of 
Columbia,  Fhierto  Rico,  and  the  Virgin 
Islands.  United  States  Affiliated  Pacffic 
Island  jurisdictions  will  be  fmided 
under  a  separate  program 
announcement. 

For  the  five  states  in  which  there  is  a 
CDC  directly  funded  city  (Chicago, 
Houston,  Los  Angeles,  New  York, 
Philadelphia,  and  San  Francisco),  the 
application  must  be  developed  and 
submitted  by  a  coalition  of  the  state  and 
directly  funded  city  health 
department(s)  to  ensure  continuity  of 
services.  Either  the  state  or  directly 
funded  city  may  submit  the  application, 
but  only  one  application  may  be 
submitted  from  California,  Illinois,  New 
York,  Pennsylvania,  and  Texas.  Proof  of 
formal  collaboration  between  the  state 
,  and  city  is  required  in  the  application 
from  these  jurisdictions. 


Eligible  recipients  for  additional  HIV 
Perinatal  Transmission  Prevention 
funding  must  have  reported  at  least  150 
cases  of  perinatally  acquired  AIDS 
(ciunulative)  by  December  31,  2001  or 
have  Survey  of  Childbearing  Women 
seroprevalence  rates  in  1994  of  greater 
than  or  equal  to  2.0/1000.  The  following 
areas  meet  these  criteria:  CaUfomia, 
Connecticut,  Delaware,  Florida,  Georgia, 
Illinois,  Louisiana,  Maryland, 
Massachusetts,  New  Jersey,  New  York, 
Pennsylvania,  Puerto  Rico,  South 
Carolina,  Texas,  and  Washington,  DC. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 


D.  Funding 

Availability  of  Funds 

Approximately  $275,000,000  is 
available  in  FY  2004  to  fund  59  awards. 
Award  amoiuits  for  each  project  area 
will  be  comparable  to  previous  year's 
funding. 

In  addition,  approximately  $6,300,000 
is  available  for  Uiose  jurisdictions 
eligible  for  HIV  Perinatal  Transmission 
Prevention  project  funding.  Eligible 
applicants  for  perinatal  funds  shoidd 
submit  a  separate  budget  in  addition  to 
the  budget  for  core  services. 

It  is  expected  that  the  awards  will 
begin  on  or  about  January  1,  2004  and 
wiU  be  made  for  a  12-month  budget 
period  within  a  five-year  project  period. 
Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
based  on  satisfactory  progress  as 
evidenced  by  successfully 
implementing  required  recipient 
activities,  meeting  annual  targets  for 
program  indicators,  and  submitting 
required  reports.  Continuation  awards 
are  subject  to  the  availability  of  funds. 

Direct  Assistance 

You  may  request  federal  personnel, 
equipment,  or  suppUes  as  direct 
assistance,  in  lieu  of  a  portion  of 
financial  assistance. 

Use  of  Funds 

Funds  may  not  be  used  to  supplant 
state  or  local  health  department  funds 
available  for  HTV  prevention. 

The  use  of  funds  should  be  consistent 
with  the  jurisdiction's  Comprehensive 
HIV  Prevention  Plan. 

These  funds  may  not  be  used  to 
provide  direct  patient  medical  care,  e.g., 
ongoing  medical  management  and 
provision  of  medications,  except  for 


STD  treatment  related  to  HIV  prevention 
when  approved  by  CDC. 

Carryover  funds  are  available  only 
from  the  previous  budget  period.  The 
request  and  use  of  carryover  funds  from 
the  previous  year  must  be  consistent 
with  the  priorities  outlined  in  the 
jurisdiction's  Comprehensive  HIV 
Prevention  Plan.  Carryover  funds  are 
not  available  after  the  end  of  the  project 
period. 

Recipient  Financial  Participation 

Recipient  financial  participation  is 
not  required  for  this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program  announcement, 
the  recipient  will  be  responsible  for  all 
the  activities  under  section  1 ,  below. 
CDC  will  be  responsible  for  conducting 
the  activities  under  section  2,  below. 

1.  Recipient  Activities 

A  comprehensive  HIV  prevention 
program  that  includes  the  following 
components: 

a.  HIV  prevention  community 
planning; 

b.  HIV  prevention  activities; 

(1)  HIV  prevention  counseling, 
testing,  and  referral  services  (CTR); 

(2)  Partner  notification,  including 
partner  counseling  and  referral  services 
(hereafter  known  as  PCRS)  with  strong 
linkages  to  prevention  and  care  services; 

(3)  Prevention  for  HIV-infected 
persons; 

(4)  Health  education  and  risk' 
reduction  (HE/RR)  activities; 

(5)  Public  information  programs;  and, 

(6)  Perinatal  transmission  prevention 

c.  Quality  assurance; 

d.  Evaluation  of  major  program 
activities,  interventions,  and  services, 
including  data  collection  on 
interventions  and  clients  served; 

e.  Capacity-building  activities; 

f.  Sexually  Transmitted  Disease  (STD) 
prevention  activities; 

g.  Collaboration  and  coordination 
with  other  related  programs; 

h.  Laboratory  support;  and, 
i.  mV/AIDS  epidemiologic  and 
behavioral  surveillance. 

2.  CDC  Activities 

a.  Provide  consultation  and  technical 
assistance  (TA)  to  health  departments  in 
all  aspects  of  their  comprehensive  HIV 
prevention  program,  including  the  - 
community  planning  process  and 
program  evaluation  activities; 

b.  Work  with  state  and  local  health 
departments  to  assess  training  needs 
and  provide  training  to  managers, 
supervisors,  and  sta&  of  CTR,  outreach, 
or  other  prevention  programs,  either 
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directly  or  through  its  network  of  TA 
providers  and  STD/HIV  prevention 
training  centers; 

c.  Disseminate  current  information, 
including  best  practices,  in  all  areas  of 
HIV  prevention:  facilitate  the  adoption 
and  adaptation  of  effective  intervention 
models  through  workshops, 
conferences,  and  vmtten  materials;  and 
provide  TA  in  the  development  and 
evaluation  of  new  or  innovative 
prevention  models; 

d.  Develop  intervention  and  program 
evaluation  guidelines  and  program 
monitoring  systems  (including 

,   indicators); 

e.  Facilitate  coordination  of  activities 
among  other  CDC  programs,  health 
departments,  commimity  plaiming 
groups,  directly-funded  community- 
based  organizations  (CBOs),  national 
capacity-building  assistance  (CBA) 
providers,  and  with  care  providers  and 
recipients  of  Ryan  White  CARE  Act 
funds;  and, 

f.  Monitor  progress  in  achieving  target 
levels  of  performance  for  each  core 
indicator,  including  those  for 
community  plaiming,  and  take 
appropriate  steps  when  target  levels  of 
performance  are  not  met. 

F.  Application  Content 

The  Program  Aimouncement  title  and 
number  must  appear  in  the  application. 
Follow  the  instructions  and  outline  for 
application  content  in  completing  your 
application.  Sequentially  number  all 
pages  in  the  application  and 
attachments,  and  include  a  table  of 
contents  reflecting  major  categories  and 
corresponding  page  numbers.  Submit 
the  original  and  two  copies  of  the 
application,  unstapled  and  unboimd. 
Provide  only  those  attachments  directly 
relevant  to  this  application.  All 
materials  must  be  single  spaced,  printed 
in  uiu-educed  12-point  font,  on  eight 
and  a  half  by  eleven  paper,  with  at  least 
one  margins  and  printing  on  one  side 
only. 

This  section  describes  program 
requirements  and  asks  you  to  describe 
how  you  will  address  the  requirements. 
It  also  lists  core  program  indicators  to 
measiu-e  program  success.  Program 
indicators  must  be  objective  and 
quantitative,  and  must  measure  the 
intended  outcome  of  the  program's 
activities.  You  are  required  to  report  on 
the  base-line  level  for  each  indicator  in 
your  application  as  well  as  a  one-year 
interim  target  and  a  five-year  overall 
target  level  of  achievement.  In 
subsequent  progress  reports,  you  will  be 
required  to  report  on  progress  in 
achieving  target  levels  of  performance 
for  each  core  indicator. 
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1.  HIV  Prevention  Community  Planning 

a.  All  recipients  must: 

(1)  Adhere  to  the  HIV  Prevention 
Commiuiity  Planning  Guidance  (see 
Attachment  1)  by  ensuring  that  the 
following  goals  are  achieved: 

(a)  Goal  One — Community  planning 
supports  broad-based  community 
participation  in  HIV  prevention 
planning. 

(b)  Goal  Two — Community  planning 
identifies  priority  HTV  prevention  needs 
(a  set  of  priority  target  populations  and 
interventions  for  each  identified  target 
population)  in  each  jurisdiction.  All 
jurisdictions  are  required  to  prioritize 
HIV-infected  persons  as  the  highest 
priority  population  for  appropriate 
prevention  services.  Uninfected,  high- 
risk  populations  such  as  sex  or  nee/lle- 
using  partners  of  people  living  with 
HFV,  should  be  prioritized  based  on 
community  needs. 

(c)  Goal  Three — Community  Planning 
ensures  that  HIV  prevention  resources 
target  priority  populations  and 
interventions  set  forth  in  the 
Comprehensive  HIV  Prevention  Plan. 

(2)  Ensure  that  the  priorities  of  the 
Comprehensive  HIV  Prevention  Plan  are 
reflected  in  your  funding  application  to 
CDC. 

(3)  Ensm-e  that  adequate  funds  are 
provided  to  support  the  responsibilities 
of  the  community  planning  group. 

(4)  Adhere  to  the  health  department 
roles  and  responsibilities  identified  in 
the  Community  Plemning  Guidance. 

(5)  Collect  and  report  community 
planning  data  consistent  with  the 
Community  Planning  Guidance.  Health 
departments  are  required  to  report  on 
progress  in  meeting  the  target  levels  of 
performance  for  the  core  indicators  of 
community  plaiming  as  listed  below  in 
Flb(2). 

(6)  Ensure  that  the  community 
planning  group  develops  at  least  one 
Comprehensive  HIV  Prevention  Plan 
every  five  years.  This  jurisdiction-wide 
plan  should  address  all  HIV  prevention 
activities:  the  plan  should  inform 
decisions  about  how  all  HIV  prevention 
funds  are  to  be  used,  including  federal, 
state,  local  and,  when  possible,  private 
resources.  These  activities  include 
community  planning,  CTR/PCRS,  HE/ 
RR,  prevention  for  people  living  with 
HIV,  capacity-building,  evaluation,  and 
other  health  department  activities 
conducted  under  this  program.  The  plan 
should  summarize  any  regional 
planning  and  community  planning 
groups  into  one  summary  document. 

(a)  Ideally,  start  the  new  plan  as  soon 
as  possible  to  implement  the  strategies 
in  this  announcement  and  plan  through 
approximately  December  2007.  A  new 


plan  should  be  written  in  2008,  which 
will  guide  prevention  activities  during 
the  following  five-year  funding  cycle 
(January  2009— December  2013). 

(b)  Update  the  Comprehensive  HIV 
Prevention  Plan  annually. 

b.  In  your  application: 

(1)  Report  on  how  performance  on 
each  of  the  three  community  planning 
goals  will  be  sustained  or  improved  over 
the  five-year  project  period  of  this 
program  announcement. 

(2)  Specify  base-line  level  and  a  one- 
year  interim  target  and  a  five-year 
overall  target  level  of  performance  for 
the  following  core  indicators:  (Refer  to 
HTV  Prevention  Community  Planning 
Guidance,  Monitoring  and  Evaluation 
Section  of  Attachment  1  for  data 
collection  tools). 

(a)  Proportion  of  populations  most  at 
risk,  as  documented  in  the 
epidemiologic  profile,  that  have  at  least 
one  community  planning  group  (CPG) 
member  that  reflects  the  perspective  of 
each  population. 

(b)  Proportion  of  key  attributes  of  an 
HIV  prevention  planning  process  that 
CPG  membership  agreed  have  occurred. 

(c)  Proportion  of  prevention 
interventions  and  supporting  activities 
in  the  health  department  CDC  funding 
application  specified  as  a  priority  in  the 
Comprehensive  HIV  Prevention  Plan. 

(d)  Proportion  of  health  department- 
funded  prevention  interventions  and 
supporting  activities  that  coirespond  to 
priorities  specified  in  the 
Comprehensive  HIV  Prevention  Plan. 

(3)  Provide,  as  an  attachment: 

(a)  A  copy  of  the  community  planning 
group's  letter  of  concurrence, 
concurrence  with  reservations,  or 
nonconcurrence.  This  letter  must 
describe  the  method  and  timeline  for 
the  review  of  this  application  by  the 
community  planning  group  (CPG). 
Instances  of  planning  group 
nonconcurrence  will  be  evaluated  on  a 
case-by-case  basis.  After  consultation 
with  the  grantee  and  the  CPG,  CDC  will 
determine  what  action  is  appropriate  as 
outlined  in  the  guidance. 

(b)  Your  new  Comprehensive  HIV 
Prevention  Plan,  or  if  your  jurisdiction 
has  developed  a  supplementary 
document  that  updates  and  describes 
refinements  or  changes  to  the  most 
recent  Comprehensive  HIV  Prevention 
Plan,  attach  only  this  supplementary 
document. 

2.  HIV  Prevention  Activities 

There  are  two  overall  HIV  prevention 
program  performance  indicators. 
Specify  base-line  level  for  the  following 
two  overall  program  measures: 

•  Number  of  newly  diagnosed  HIV 
infections. 
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•  Number  of  HIV/ AIDS  cases  13-24 
years  of  age  diagnosed  each  year. 

a.  Counseling,  Testing,  and  Referral 
(CTR)  Services 

All  jurisdictions  must  provide 
counseling,  testing,  and  referral  services 
vfith  a  focus  on  diagnosing  as  many  new 
cases  of  HIV  as  possible. 

(1)  All  recipients  must: 

(a)  Provide  CTR  services.  These 
services  must  be  consistent  vdth  the 
priorities  identified  in  youi 
Comprehensive  HIV  Prevention  Plan 
and  CDC's  most  current  CTR  guidelines 
[CDC  Revised  Guidelines  for  HIV 
Counseling,  Testing,  and  Referral. 
MMWR  2001,50  (RR-19);  1-58)  and 
should  be  designed  to  diagnose  as  many 
new  HIV  infections  as  possible. 

(b)  Provide,  unless  prohibited  by  law 
or  regulation,  opportunities  for  persons 
to  receive  anonymous  CTR  services. 

(c)  Ensure  that  appropriate  CTR 
services  are  provided  in  settings  most 
likely  to  reach  persons  who  are  likely  to 
be  infected,  but  imaware  of  their  status. 
This  means  that  CTR  services  should  be 
provided  in  settings  with  high  HIV 
prevalence,  e.g.,  greater  than  one 
percent  or  the  one-year  interim  target  for 
the  jurisdiction  (see  2b,  below  in  this 
section).  These  services  should  include 
use  of  rapid  and  other  test  technologies 
where  applicable. 

(e)  Ensiu^  the  provision  of  test  results, 
particularly  to  clients  testing  positive. 

(f)  Provide  support  (e.g.,  financial, 
technical  assistance,  training, 
coordination)  to  both  healtb  department 
and  non-health  department  providers  to 
increase  the  number  of  persons 
diagnosed  with  HIV  through 
strengthening  current  CTR  services  or 
creating  new  services.  Work  with 
departments  of  corrections  in  their 
jurisdictions  to  encourage  and,  when 
appropriate,  support  routine  voluntary 
HIV  screening  and  referral  in 
correctional  facilities.  Work  with 
hospitals,  health  maintenance 
organizations,  and  other  medical 
providers  to  provide  routine  HTV 
screening  in  high  prevalence  medical 
settings.  Work  with  community-based 
organizations  to  develop  or  strengthen 
outreach  into  their  commimities  to 
increase  the  number  of  HTV  infections 
diagnosed  by  increasing  the  number  of 
high-risk  persons  participating  in 
coimsehng,  testing  and  referral  services. 

(h)  Collect  and  report  CTR  data  as  will 
be  specified  in  the  new  Program 
Evaluation  and  Monitoring  System 
(PEMS)  (approximately  January  2004), 
including  core  indicators. 

(i)  Encourage  opportunities  to 
integrate  CTR  and  STD  services. 

(2)  In  your  application: 


(a)  Describe  your  plan  to  provide  CTR 
services,  including: 

•  How  you  will  improve  your  efforts 
to  identify  newly  infected  persons; 

•  How  you  will  improve  provision  of 
test  results  (especially  positive  results), 

•  Your  plan  for  providing  and 
tracking  the  completion  of  referrals  for 
persons  with  positive  test  results; 

•  How  you  vnll  work  with  medical 
care  entities  to  encourage  and  support 
routine  HIV  screening  in  high 
prevalence  settings;  and, 

•  How  you  will  support  providers  of 
CTR  services. 

(b)  Specify  base-line  level  and  a  one- 
year  interim  target  and  a  five-year 
overall  target  level  of  performance  for 
the  following  core  program  indicators: 

•  Percent  of  newly  identified, 
confirmed  HIV-positive  test  results 
among  all  tests  reported  by  CDC-funded 
HIV  counseling,  testing  and  referral 
sites. 

•  Percent  of  newly  identified, 
confirmed  HIV-positive  test  results 
retiuned  to  cUents. 

•  Percent  of  facihties  reporting  a 
prevalence  of  new  HIV-positive  tests" 
equal  to  or  greater  than  the  jimsdiction's 
target  as  specified  in  the  first  indicator 
inunediately  above. 

b.  Partner  Counseling  and  Referral 
Services  (PCRS) 

(1)  All  recipients  must: 

(a)  Ensiu«  that  PCRS  is  a  high  priority 
v«thin  the  jimsdiction's  HIV  prevention 
activities  and  is  so  identified  in  the 
Comprehensive  HTV  Prevention  Plan. 
These  services  must  be  consistent  with 
the  most  cxurent  PCRS  guidelines.  The 
most  current  guidance  is  "HIV  Partner 
Counseling  and  Referral  Services 
Guidance"  (December  30, 1998). 

(b)  Provide  PCRS  for  HIV-infected 
persons  who  have  been  tested  either 
anon3anously  or  confidentially  in  CDC- 
funded  sites.  IdeaUy,  PCRS  should  be 
offered  to  all  persons  with  positive  test 
results,  regardless  of  where  they  are 
tested.  Make  a  good  faith  effort  to  notify 
sexual  or  needle  sharing  partners. 
Efforts  should  be  dociunented. 
Collaborate  with  STD  programs  and 
non-health  department  providers, 
including  community-based 
organizations,  to  provide  PCRS. 

(d)  Collect  and  report  PCRS  data 
consistent  with  core  data  elements  as 
will  be  specified  in  PEMS,  including 
core  indicators. 

(2)  In  your  application: 

(a)  Describe  your  plan  to  provide 
PCRS,  including  how  you  will  address 
provision  of  PORS  for  clients  from  non- 
health  department  settings. 

(b)  Specify  base-line  level  and  a  one- 
year  interim  target  and  a  five-year 


overall  targst  level  of  performance  for 
the  following  core  program  indicators: 

•  Percent  of  contacts  with  unknown 
or  negative  serostatus  who  receive  an 
HIV  test  after  PCRS  notification. 

•  Percent  of  contacts  with  a  newly 
identified,  confirmed  HIV-positive  test 
among  contacts  who  are  tested. 

•  Percent  of  contacts  with  a  known, 
confirmed  HIV-positive  test  among  all 
contacts. 

c.  Prevention  for  HIV-infected  Persons 

(1)  All  recipients  must: 

(a)  Provide  prevention  services  to 
persons  infected  with  HIV/ AIDS  as 
outlined  in  the  Comprehensive  HTV 
Prevention  Plan. 

(b)  Develop  a  plan  to  provide 
financial  assistance  to  C^Os  and  other 
HIV  prevention  providers  (including 
local  health  departments)  and  to 
collaborate  with  health  care  providers  to 
provide  prevention  services  such  as 
prevention  case  management(PCM)  and 
prevention  counseling. 

(c)  Work  with  primary  care  clinics  in 
the  community  that  serve  persons  with 
or  at  risk  for  HIV  to  integrate  HIV 
prevention  services  into  care  and 
treatment  services. 

(d)  Collect  and  report  data  on 
prevention  for  HFV-positives,  including 
core  indicators,  as  wiU  be  specified  in 
PEMS. 

(2)  In  your  application: 

(a)  Describe  your  plan  to  provide 
prevention  services  for  people  Uving 
with  HIV/ AIDS. 

(b)  Describe  your  plan  to  provide 
financial  assistance  to  CBOs  and  other 
HIV  prevention  providers  (including 
local  health  departments)  and  to 
collaborate  vdth  health  care  providers  to 
provide  prevention  services  such  as 
prevention  case  management  (PCM)  and 
prevention  coimseling. 

(c)  Describe  how  you  wiU  encourage 
primary  care  clinics  to  integrate 
prevention  and  care  services;  and, 

(d)  Specify  base-line  level  and  a  One- 
year  interim  target  and  a  five-year 
overall  target  level  of  performance  for 
the  following  core  program  indicators: 

•  Of  those  enrolled  in  PCM, 
proportion  of  HIV-infected  persons  that 
completed  the  intended  number  of 
sessions  for  PCM. 

•  Percent  of  HIV-infected  persons 
who,  after  a  specified  period  of 
participation  in  PCM,  report  a  reduction 
in  sexual  or  drug  using  risk  behaviors  or 
maintain  protective  behaviors  with  sero- 
negative partners  or  with  partners  of 
unknowrn  status. 

d.  Health  Education  and  Risk  Reduction 
Services 

(HE/RR) — These  include  individual, 
group,  community,  and  structiu^  level 
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interventions  as  well  as  PCM  and 
outreach  for  high  risk  HIV  negative  and 
HIV  positive  individuals.  See  glossary 
for  a  definition  of  these  services. 
(1)  All  recipients  must: 

(a)  Develop  a  plan  to  provide  financial 
assistance  lo  CBOs  and  other  HIV 
prevention  providers  (including  local 
health  departments)  consistent  with  the 
prioritized  populations  and 
interventions  established  in  the 
Comprehensive  HIV  Prevention  Plan. 

(b)  Fund  providers  who  provide 
services  that: 

•  Show  evidence  that  their  services 
focus  on  those  most  at  risk  of 
transmitting  or  acquiring  HTV  infection, 
reflecting  the  priorities  established  in 
the  Comprehensive,  HIV  Prevention  Plan 
and; 

•  Are  based  on  scientific  theory,  or 
have  evidence  of  demonstrated  or 
probable  outcome  effectiveness  (see 
CDC's  most  current  Compendiimi  of 
HIV  Prevention  Interventions  with 
Evidence  of  Effectiveness,  1999); 

•  Are  directed  by  written  procedures 
or  protocols; 

•  Are  acceptable  to  and  imderstood 
by  the  target  population,  i.e.,  are 
culturally  appropriate. 

•  Have  quality  assurance  and 
evaluation  procedures  in  place. 

(c)  Collect  and  report  data  on  HE/RR 
activities  including  core  indicators  as 
will  be  specified  in  PEMS. 

(2)  In  your  application: 

(a)  Describe  your  plan  to  provide 
financial  assistance  to  prevention 
providers.  Explain  any  instances  of  non- 
competitive award  of  CDC  funds. 
Identify  existing  providers  by 
prioritized  populations  and 
interventions  that  are  currently  funded. 
Also  prepare  a  separate  list  identifying 
interventions  that  will  be  funded. 

(b)  Specify  base-line  level  and  a  one- 
year  interim  target  and  a  five-year 
overall  target  level  of  performance  for 
the  following  core  program  indicators: 

•  Proportion  of  persons  that 
completed  the  intended  number  of 
sessions  for  each  of  the  following 
interventions:  individual  level 
intervention  (ILI),  group  level 
intervention  (GLI),  and  PCM. 

•  Proportion  of  the  intended  number 
of  the  target  populatidns  to  be  reached 
with  any  of  the  following  specific 
interventions  (HJ^or  GLI,  or  PCM)  who 
were  actually  reached. 

•  The  mean  nimiber  of  outreach 
encounters  required  to  get  one  person  to 
access  any  of  the  following  services:  CT, 
STD  screening  and  testing,  lU,  GLI  or 
PCM. 

e.  Public  Information  Programs 
(1)  All  recipients  must: 
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(a)  Develop  public  information 
programs  based  on  local  needs.  CPGs 
must  be  involved  in  this  decisiop,  e.g., 
indicate  in  the  HIV  Comprehensive 
Prevention  Plan  the  need  to  provide 
such  services. 

(b)  Collect  and  report  data  on  public 
information  activities  as  will  be 
specified  in  PEMS. 

(2)  In  your  application: 

Complete  this  section  only  if  you  are 
requesting  program  funds  to  support 
public  information  programs.  Describe 
your  public  information  efforts  and  how 
they  are  consistent  with  your 
Comprehensive  HTV  Prevention  Plan. 

f.  Perinatal  Transmission  Prevention 

(1)  All  recipients  must: 

(a)  Work  with  all  health-care 
providers  to  promote  routine,  universal 
HIV  screening  of  all  of  their  pregnant 
patients.  The  Department  of  Health  and 
Human  Services  recommends  that  all 
pregnant  women  in  the  United  States  be 
tested  for  HIV  infection  (Revised 
Recommendations  for  HIV  Screening  of 
Pregnant  Women.  MMWR.  2001;  50 
(RR19);  59-86  and  Advancing  HTV 
Prevention:  New  Strategies  for  a 
Changing  Epidemic— United  States, 
2003,  MMWR  April  18,  2003/52  (15); 
329-332  425). 

(b)  Work  with  organizations  and 
institutions  involved  in  prenatal  and 
postnatal  care  for  HIV-infected  women 
to  ensure  that  appropriate  HTV 
prevention  counseling,  testing,  and 
therapies  are  provided  to  reduce  the  risk 
of  perinatal  transmission. 

(2)  All  recipients  eligible  for  perinatal 
transmission  prevention  funding  (see 
eligibility  requirements  under  "Eligible 
Applicants"  must: 

(a)  Conduct  perinatal  HIV  prevention 
activities  to  achieve  routine,  universal 
HTV  screening  among  pregnant  women, 
incorporating  the  new  HIV  rapid  test 
where  applicable. 

(b)  Evaluate  perinatal  HIV  prevention 
programs  using  the  "Perinatal  HIV 
Prevention  Programs  Evaluation 
Protocol"  in  collaboration  with  CDC 
staff. 

(c)  Work  with  CDC  staff  and  CDC 
contractors  to  facilitate  the  collection  of 
data  on  prenatal  HTV  testing  rates 
through  a  representative  sample  of 
maternal  medical  records,  and 
disseminate  findings  to  local 
jurisdictions  and  delivery  hospitals. 

(d)  Work  closely  with  organizations 
and  institutions  involved  in  prenatal 
and  postnatal  care  for  HIV-infected 
women  to  ensure  that  proper  HIV 
prevention  counseling,  testing  and 
therapies  are  provided  during  prenatal 
care,  delivery,  and  postnatal  care. 

(3)  In  your  application: 


If  your  project  will  not  receive 
funding  for  HIV  perinatal  prevention: 

(a)  Describe  how  you  will  work  with 
health  care  providers  to  promote 
routine,  universal  HIV  screening  to  their 
pregnant  patients  and  how  you  will 
work  with  organizations  and 
institutions  involved  in  prenatal  and 
postnatal  care  for  HTV-irSected  women 
to  ensure  that  appropriate  HIV 
prevention  counseling,  testing,  and 
therapies  are  provided  to  reduce  the  risk 
of  transmission. 

(b)  Specify  base-line  level  and  a  one- 
year  interim  target  and  a  five-year 
overall  target  level  of  performance  for 
the  following  core  program  indicator: 
Proportion  of  pregnant  women  who 
receive  an  HIV  test  during  pregnancy. 

If  your  project  is  eligible  for  HIV 
perinatal  prevention  fiinding  (see  page 
^J: 

(a)  Describe  your  current  and  planned 
perinatal  HIV  prevention  activities. 

(b)  Include  a  budget  detailing  the 
planned  funding  for  your  targeted 
perinatal  HIV  prevention  programs; 
using  as  the  amount  per  year  the 
perinatal  funding  your  jurisdiction  has 
received  for  targeted  perinatal  HIV 
prevention  programs  per  year  since 
1999. 

(c)  For  the^  five  states  in  which  there 
is  a  CDC  directly  funded  city,  provide 
evidence  of  formal  collaboration 
between  the  state  and  city. 

(d)  Indicate  your  willingness  to  work 
with  CDC  staff  and  to  utilize  a 
standardized  approach  to  the  gathering 
of  HIV  screening  rates  during  pregnancy 
based  on  medical  record  data,  as  well  as 
to  carry  out  evaluations  of  your  planned 
targeted  perinatal  HIV  prevention 
activities  as  detailed  in  the  "Perinatal 
HIV  Prevention  Programs  Evaluation 
Protocol." 

(e)  Specify  base-line  level  and  a  one- 
year  interim  target  and  a  five-year 
overall  target  level  of  performance  for 
the  following  core  program  indicators: 

•  Proportion  of  women  who  receive 
an  HFV  test  during  pregnancy. 

•  Proportion  of  HIV-infected  pregnant 
women  who  receive  appropriate 
interventions  to  prevent  perinatal 
transmission. 

•  Proportion  of  HIV-infected  pregnant 
women  whose  infants  are  perinatally 
infected. 

3.  Quality  Assurance 

a.  All  recipients  must: 

Develop,  implement,  and  maintain 
quality  assurance  plans  in  the  following 
programmatic  areas: 

(1)  CTR  and  PCRS— the  following 
refer  to  both  health  department  and 
community  based  programs  funded 
through  the  health  department. 


(a)  Cbunseling— Conduct  routine, 
periodic  assessments  to  ensure  that  the 
counseling  being  provided  includes  the 
recommended,  essential  coimseling 
elements  (Please  reference  Attachment  1 
for  a  link  to  the  CDC  Revised  Guidelines 
for  HIV  Counseling,  Testing,  and 
Referral.  MMWR  2001,50  (RR-19);  1- 
58).  Quality  assiirance  elements  may 
include  but  are  not  limited  to  the 
following  components:  training  and 
continuing  education;  supervisor 
observation  with  feedback  to 
counselors;  case  conferences;  coimselor 
or  client  satisfaction  evaluations;  or 
periodic  evaluation  of  space,  flow,  and 
time  concerns. 

(b)  HTV  Testing — Develop  and 
implement  a  quaUty  assurance  system 
for  all  CTR  and  PCRS  providers,  with 
special  attention  to  ensuring  that  HIV- 
positive  clients  learn  their  test  resiilts. 
Develop  and  implement  a  quality 
assurance  system  for  implementation  of 
HIV  rapid  testing. 

(c)  Referral — Develop  and  implement 
a  mechanism  for  assessing  the 
proportion  of  HIV-positive  persons 
referred  for  additional  services  who 
complete  their  referrals.  Review  data 
and  improve  process  as  necessary. 

(d)  PCRS — Develop,  implement,  and 
maintain  a  system  to  assess  the  PCRS 
program  and  improve  its  function,  e.g., 
improving  the  percentage  of  persons 
who  receive  PCRS,  the  quality  of  PCRS 
interview  sessions,  and  the  notification 
of  partners. 

(2)  HE/RR  Activities 

(a)  Develop  and  implement  a 
mechanism  to  ensure  HE/RR  activities 
are  appropriate,  understandable  and 
acceptable  for  the  specific  populations 
served. 

(b)  Develop  and  maintain  a 
mechanism  to  ensure  the  consistency, 
accuracy,  and  relevance  of  information 
provided  to  the  public  through  local 
hotlines  and  other  channels,  including 
information  about  referral  services. 

(c)  Develop  or  use  existing  standard 
procedures  or  protocols  for 
interventions  implemented  by  health 
departments  and  their  contractors. 

fd)  Actively  monitor  services  and 
programs  provided  by  funded  CBOs  and 
other  contractors  to  assist  in  identifying 
training  and  technical  assistance  needs 
and  to  ensure  that  interventions  are 
implemented  as  planned  and  that 
program  objectives  are  met. 

(e)  Use  feedback  from  client 
satisfaction  surveys  in  assessing  the 
services  provided,  including  prevention 
services  for  people  living  with  HIV/ 
AIDS.  Other  science-based  methods  of 
assessing  services  provided  can  also  be 
used. 

(3)  Policies,  Procedures,  and  Training 
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(a)  E)evelop  comprehensive  written 
quality  assurance  policies  and 
procedures  to  ensure  that  all  HIV 
prevention  activities  are  delivmed  in  an 
appropriate,  competent,  and  sensitive 
manner.  * 

(b)  Make  quality  assurance  policies 
and  procedures  available  to  all  program 
staff  (health  departments  and  their 
contractors). 

(c)  Deliver  training  to  aU  staff 
providing  HIV  prevention  activities, 
especially  those  staff  providing  CTR, 
PCRS,  and  HE/RR  (health  departments 
and  their  contractors). 

(d)  Train  all  managers  (health 
departments  and  their  contractors)  to 
ensure  that  quality  assurance  policies 
and  procedures  are  followed. 

(4)  Data  Collection — Develop, 
implement,  and  maintain  a  system  to 
assess  the  quality  of  data  collection, 
b.  In  your  application: 
Describe  your  quality  assurance 
efforts  regarding  CTR,  PCRS,  HE/RR, 
data  collection,  training,  procedures, 
and  any  other  relevant  programmatic 
areas  for  which  you  have  quality 
assurance  plans. 

4.  Evaluation 

a.  AU  recipients  must: 

(1)  Conduct  program  evaluation. 
Follow  the  requirements  specified  in 
PEMS. 

(2)  Collect  and  report  data  for  the  core 
indicators  for  community  planning,  HTV 
prevention  activities,  evaluation,  and 
capacity-building  as  will  be  specified  in 
PEMS.  For  each  indicator,  provide  the 
information  as  specified  on  the 
indicator  reporting  form  (see  all 
attachments  as  posted  on  CDC  website). 

(3)  Develop  and  implement  an  annual 
evaluation  plan  to  be  updated  each  year. 
The  evaluation  plan  for  the  first  year 
shall  include  at  a  minimum,  the 
following  topics: 

•  Description  of  how  the  minimum 
data  requirements  for  coimseling, 
testing,  and  referral,  financial  reporting, 
community  planning,  and  core 
indicators  will  be  met; 

•  Description  of  current  data 
collected  for  program  evaluation  and 
monitoring  and  how  these  data  are 
compatible  with  (and  not  in  place  of) 
the  CDC  coimseling,  testing,  and  referral 
reporting  system,  financial  repotting, 
community  planning,  and  core 
indicators; 

•  Current  system  of  data  collection 
and  reporting  of  HIV  prevention 
activities  including  data  system 
specifications  and  data  management 
information  systems;  and, 

•  Procedures  to  ensure  that  data 
quality  and  data  security  are  consistent 
with  CDC  guidelines. 


For  subsequent  years,  develop  and 
implement  a  comprehensive  evaluation 
plan  that  includes,  at  a  minimnm,  the 
above  elements  and  addresses  the 
following  topics: 

•  Collection  of  process  monitoring 
data  including  client-level  information; 

•  Priority  prevention  activities 
selected  for  outcome  monitoring  and  the 
rationale  for  their  selection;  and, 

•  Plans  for  entry  and  transmission  of 
data  on  CDC's  browser-based  system  or 
plans  to  make  a  local  system  compatible 
with  CDC's  requirements  as  outlined  in 
the  most  current  evaluation  guidance. 

(4)  Identify  the  prioritized 
populations  and  prevention  activities 
funded  under  this  cooperative 
agreement. 

(5)  Collect  and  report  data  on  the 
following: 

•  Community  planning  related  to  the 
goals  outlined  in  the  Community 
Planning  Guidance; 

•  Financial  and  other  service  agency 
characteristics  (this  includes 
information  previously  reported  in 
budget  tables); 

•  HIV  prevention  services  that  may  be 
measured  through  client-level  data, 
including  but  not  limited  to  ILI,  GLI, 
PCM,  CTR,  PCRS,  and  outreach;  and, 

•  Aggregate-level  data  for 
interventions  including,  but  not  limited 
to  health  conamunication  and  public 
information  as  specified  in  the  most 
recent  evaluation  guidance. 

(6)  Collect  and  report  outcome 
monitoring  and  evaluation  data  for 
prioritized  populations  and  prevention 
activities. 

(7)  Collect  and  report  data  on 
prevention  of  perinatal  transmission. 

(8)  Collect  and  report  data  consistent 
with  the  CDC  requirements  to  ensure 
client  confidentiality  and  security. 

(9)  Collaborate  with  CDC  in  assessing 
the  impact  of  HIV  prevention  activities 
by  participating  in  special  projects  upon 
request,  e.g.,  national  behavioral 
surveillance  and  incidence. 

(10)  Use  either  the  CDC  data  system 
or  compatible  local  systems  to  report 
data  electronically  as  specified  in  the 
most  recent  evaluation  guidance. 

b.  In  your  application: 

(1)  Provide  a  copy  of  your  evaluation 
plan  for  community  planning  and 
process  and  outcome  monitoring  and 
evaluation  of  HTV  prevention  activities 
for  the  first  year. 

(2)  Provide  a  description  of  your  local 
program  evaluation  and  data 
management  system  functions  and 
specifications  and  copies  of  statewide 
uniform  data  reporting  forms,  if  they 
exist. 

(3)  Specify  base-line  level,  one-year 
interim  target,  and  a  five-year  overall 


41144 


taiget  level  of  performance  for  the     » 
following  core  program  indicators: 

•  Proportion  of  providers  reporting 
representative  process  monitoring  data 
to  the  health  department  in  compliance 
with  the  CDC  program  announcemtot; 

•  Proportion  of  providers  reporting 
representative  outcome  monitoring  data 
to  the  health  department.  (Base-line  and 
performance  targets  are  not  reported 
imtil  September  2004). 

5.  Ckipacity-Building  Activities 

a.  All  recipients  must: 

(1)  Conduct  a  capacity-building  needs 
assessment  in  the  jurisdiction  for  the 
health  department,  HTV  prevention 
service  providers,  and  other  prevention 
agencies/partners  including  community- 
based  organizations.  This  assessment 
should  include  the  capacity  to  provide 
outreach  testing,  PCRS.  and  prevention 
for  people  living  with  HIV.  This 
requirement  can  be  waived  if  you  can 
show  that  you  have  completed  a 
capacity  building  needs  assessment 
within  the  last  year,  including  an 
assessment  of  capacity  to  provide 
outreach  testing,  PCRS,  and  prevention 
for  HIV-positive  individuals. 

(2)  Develop  a  comprehensive  capacity 
building  plan  based  on  the  assessment. 

(3)  Provide  capacity-building 
assistance,  based  on  the  capacity 
building  needs  assessment,  to  HIV 
prevention  service  providers,  and  other 
prevention  agencies  and  partners.  Create 
linkages  with  national  capacity-building 
assistance  providers  (CBAs),  where 
necessary  and  appropriate.  Capacity- 
building  assistance  may  include,  but 
should  not  be  limited  to: 

(a)  Strengthening  organizational 
infrastructure,  including  financial 
management  and  compliance  with  grant 
or  contract  requireqaents; 

(b)  Enhancing  the  design, 
implementation,  and  evaluation  of  HIV 
prevention  interventions, 

(c)  Developing  community 
infrastructure,  and 

(d)  Strengthening  HTV  prevention 
community  planning. 

(4)  Provide  capacity-building 
assistance  to  staff  of  health  department 
HIV  prevention  programs  and  other 
staff,  e.g.,  counseling  and  testing 
programs. 

(5)  Provide  capacity  building 
assistance  to  6BOs  to  provide  outreach 
testing  and  PCRS.  including  the  use  of 
rapid  tests. 

(6)  Improve  the  capacity  of  medical 
providers  to  provide  routine  HIV 
testing,  including  the  use  of  rapid  HIV 
tests. 

(7)  Provide  capacity-building 
assistance  to  design,  implement,  and 
sustain  prevention  interventions  for 
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persons  living  with  HIV/ AIDS  and  other 
prioritized  target  populations. 

(8)  Collect  and  report  data  on 
capacity-building  activities,  including 
core  indicators  as  will  be  specified  in 
PEMS. 

b.  In  your  application: 

(1)  Describe  your  capacity-building 
activities  in  the  areas  listed  above. 
Include  the  plan  if  already  developed. 

(2)  Discuss  your  plans  to  strengmen 
yoiu'  capacity-building  activities  over 
the  five-year  project  period  for  this 
program  annoimcement. 

(3)  Discuss  how  you  will  assess  (for 
the  first  time,  as  well  as  update) 
capacity-building  needs  throughout  the 
project  period. 

(4)  Specify  base-line  level  and  a  one- 
year  interim  target  and  a  five-year 
overall  target  level  of  performance  for 
the  following  indicator:  Proportion  of 
funded  providers  who  have  received 
health  department  supported  capacity 
building  assistance  specifically  training/ 
workshops  in  the  design, 
implementation  or  evaluation  of  ' 
science-based  HIV  prevention 
interventions. 

6.  STD  Prevention  Activities 

a..  All  recipients  must: 

(1)  Support  local  efforts  to  identify 
persons  with  STDs  that  may  facilitate 
the  transmission  of  HIV  infection. 

(a)  STD  diagnosis  is  funded  primarily 
through  the  STD  prevention  cooperative 
agreement.  However,  HIV  prevention 
funds  can  be  used  to  augment  STD 
detection  services  if  there  is  a 
documented  opportunity  to  enhance 
HIV  prevention  efforts,  e.g.,  encourage 
screening  for  sjrphilis  in  areas 
experiencing  syphilis  outbreaks.  CPGs 
must  be  involved  in  this  decision,  e.g., 
indicate  in  the  Comprehensive  HIV 
Prevention  Plan  the  need  to  provide 
such  services. 

(b)  Funds  can  be  used  to  underwrite 
the  cost  of  STD  treatment  when  it  is 
intended  to  specifically  reduce  HIV 
trasmission,  on  a  case-by-case  basis, 
upon  approval  of  CDC. 

(c)  Vvhen  feasible,  coimseling  and 
testing  sites  should  offer  STD  diagnostic 
services  and  referrals  for  STD  treatment. 
This  should  also  be  encouraged  when 
HIV  testing  is  offered  throu^  outreach 
activities. 

(2)  Incorporate  STD  messages  into 
HIV  prevention  messages  whenever 
appropriate. 

(3)  Collaborate  with  STD  programs  in 
providing  PCRS. 

b.  In  your  application: 

Describe  your  plans  to  collaborate  and 
coordinate  with  local  STD  prevention 
efforts,  particularly  as  they  relate  to  HIV 
prevention  activities  and  screening  and 
treatment  for  STDs. 


7.  Collaboration  and  Coordination 

a.  All  recipients  must: 
Coordinate  and  collaborate  with  other 
agencies,  organizations,  and  providers 
to  strengthen  HIV  prevention  and  care 
activities  and  minimize  duplication  of 
effort  in  the  jurisdiction.  Meaningful 
coordination  and  collaboration  efforts 
are  characterized  by  joint  participatory 
planning  to  address  common  areas  of 
service  need;  development  of 
recommendations  for  program  planning 
and  implementation;  development  of 
relevant  policy  and/or  legislative 
initiatives;  identification  of  specific 
steps  for  furthering  collaborative  efforts 
within  definite  time-frames;  and, 
outcomes  that  reflect  HIV  prevention 
program  goals.  At  a  minimiun, 
recipients  are  expected  to  coordinate 
and  collaborate  with  the  following: 
(1)  CDC  directly  funded  CBOs 
The  Health  Department  will  review 
the  program  plan  (i.e.,  proposed  target 
population,  intervention,  number  of 
persons  to  be  served,  and  service 
location)  of  those  CBOs  considered  for 
funding  by  CDC.  The  health  department 
will  review  the  plans  to  ensure  no 
duplication  of  effort,  to  assess 
consistency  of  the  proposed  target 
population  and  intervention(s)  with  the 
HIV  Prevention  Comprehensive  Plan, 
and  to  rate  the  past  performance  with 
state/city  funded  programs.  Based  on 
this  review,  the  health  department  will 
provide  a  letter  of  support,  support  with 
conditions,  or  non-support  to  CDC.  In  a 
letter  of  support,  the  health  department 
should  describe  how  they  will  work 
with  the  directly  funded  CBO.  The 
Health  Department  must  also  invite  the 
directly  funded  CBOs  to  community 
planning  meetings  and  include  them  in 
health  department  provided  training 
sessions  whenever  possible  or 
appropriate. 
(2)  HIV/ AIDS  Care  Programs 
To  ensiu«  early  treatment  for  HIV- 
positive  individuals,  as  well  as  to 
coordinate  the  provision  of  HE/RR  for 
HIV-positive  individuals,  jurisdictions 
are  encouraged  to  collaborate  with 
providers  and  planners  of  care  services 
for  persons  living  with  HTV/ AIDS, 
particularly  those  funded  by  the  Health 
Resources  and  Services  Administration 
(HRSA)  through  its  Ryan  White  CARE 
Act  programs.  These  programs  include 
Title  I  Planning  Councils;  Title  II 
consortia,  Special  Projects  of  National 
Significance,  HIV/ AIDS  CBOs,  and 
community  groups;  Title  m  Early 
Intervention  Services  Programs;  and, 
Title  IV  Programs  serving  children, 
youth,  women  and  thefr  families.  For  a 
fist  of  currently  funded  CARE  Act 
Programs  and  for  more  information  on 
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the  Ryan  White  CARE  Act.  please  go  to 
http://hab.brsa.gov/. 

(3)  Other  Programs — Collaboration 
and  coordination  should  also  occur  writh 
the  following: 

•  Substance  abuse  prevention  and 
treatment  programs,  including  state  and 
local  substance  abuse  agencies  and 
community-based  and  other  drug 
treatment  or  detoxification  programs; 

•  Juvenile  and  adult  crimind  justice, 
correctional,  and  parole  systems  and 
programs; 

•  American  Indian/ Alaska  Native 
tribal  coimcils.  Tribal  community-based 
organizations,  Tribal  governments,  and 
Indian  Health  Service-funded  programs. 
Where  appropriate,  representatives  from 
American  Indian/ Alaska  Native  tribal 
councils  or  a  local  Indian  Health  Board 
Member  (with  support  of  tribal  council) 
should  be  involved  in  community 
planning.  Where  appropriate,  provide 
financial  support  based  on  priorities 
established  in  the  Comprehensive  HTV 
Prevention  Plan  and  provide  capacity 
building  support  for  HTV  prevention 
programs. 

•  Hepatitis  prevention  programs — 
Support  local  efforts  to  integrate  viral 
hepatitis  services  into  existing  public 
health  programs  serving  persons  at  risk 
for  multiple  infections  (including  HTV, 
STDs,  and  hepatitis  A.  B,  or  C). 

•  When  possible,  HIV  prevention 
services  should  include  screening  for 
hepatitis  viruses  (e.g.,  hepatitis  A  and  B 
in  MSM  and  hepatitis  B  and  C  in 
injection  drug  users)  and  provide  or  link 
those  needing  immunizations  for 
hepatitis  A  and  B  to  such  services.  HIV 
funds  may  be  used  for  hepatitis  testing, 
but  not  immunizations  against  hepatitis 
A  or  B.  CPGs  must  be  involved  in  this 
decision,  e.g.,  indicate  in  the  HIV 
Comprehensive  Prevention  Plan  the 
need  to  provide  such  services. 

•  Collaborate  with  Hepatitis  B 
Coordinators  and  Hepatitis  C 
Coordinators  in  your  jurisdiction  to 
integrate  services  where  feasible. 

•  TB  clinics  and  programs; 

•  State  and  local  mental  health 
departments  and  community  mental 
heath  centers; 

•  Family  planning  and  women's 
health  agencies  and  programs,  including 
providers  of  service  to  women  in  high- 
risk  situations; 

•  State  or  local  education  agencies; 
schools,  boards  of  education, 
universities  and  schools  of  public 
health. 

•  Other  community  groups, 
businesses,  and  faith-based 
organizations. 

b.  In  your  application: 
Describe  your  plans  to  collaborate  and 
coordinate  with  the  programs  and 


groups  listed  above.  Also,  describe  the 
intended  outcomes  of  your  collaboration 
and  coordination  efforts  and  plan  to 
strengthen  these  activities  over  the  five- 
year  project  period. 

8.  Laboratory  Support 

a.  All  recipients  may: 

Use  program  funds  to  support  the  cost 
of  HIV  testing  for  specimens  obtained 
via  counseling  and  testing  activities, 
including  rapid  tests  and  CD4  and  viral 
load  tests.  Grantees  are  encouraged  to 
ensure  that  testing  laboratories  provide 
tests  of  adequate  quality,  report  findings 
promptly,  and  participate  in  a 
laboratory  performance  evaluation 
program  for  HIV  1  antibody  testing. 
Grantees  are  encoiu-aged  to  include 
participation  of  their  public  health 
laboratory  in  efforts  to  assure  laboratory 
quality,  so  as  to  minimize  any 
inaccuracies  that  may  occur  during 
specimen  collection,  testing,  or  the 
reporting  of  laboratory  tests. 

b.  In  your  application: 

Briefly  describe  all  laboratory  support 
activities  funded  under  this 
annoimcement,  including  participation 
of  any  laboratory(s)  in  a  performance 
evaluation  program  for  HIV  sxitibody 
testing,  and  the  use  of  various  testing 
technologies. 

9.  mV/AIDS  Epidemiologic  and 
Behavioral  Surveillance 

a.  All  recipients  must: 

(1)  Respond  to  the  surveillance  data 
needs  of  prevention  program  managers 
and  CPGs.  The  needs  include  analysis, 
interpretation,  and  presentation  of 
.surveillance  data;  preparation  of  the 
epidemiologic  profiles  and  other  reports 
for  use  by  the  CPGs;  and  other  related 
activities  that  directly  improve  and 
support  the  implementation  and 
evaluation  of  HIV  prevention  activities. 
Although  the  Surveillance  Cooperative 
Agreement  provides  support  to 
jurisdictions  to  meet  surveillance  needs, 
funds  under  this  announcement  may  be 
used  to  help  support  unmet  HIV/ AIDS 
surveillance  activities  as  described 
above.  CPGs  must  be  involved  in  the 
decision-making  process.  Funds  may 
also  be  used  to  address  data  gaps  or 
unmet  state  or  local  needs  for 
supplemental  surveillance,  HIV 
incidence  surveillance,  or  behavioral 
siu^eillance. 

(2)  Collaborate  with  surveillance 
programs  to  collect  data  needed  for  HIV 
incidence  surveillance  efforts. 

(3)  In  areas  participating  in  CDC's 
National  Behavioral  Surveillance 
Program,  collaborate  with  surveillance 
to  assess  exposure  to,  utilization  of,  and 
effect  of  HTV  prevention  programs. 


(4)  Collaborate  with  CDC  for 
sxuveillance  activities. 

b.  In  your  application: 

Complete  this  section  only  if  you  are 
requesting  program  funds  to  support 
this  activity.  Describe  any  surveillance 
activities  you  expect  to  conduct  with 
support  provided  through  this  program 
announcement. 

Additional  Information  to  be  Addressed 
in  the  Application  Content 

1.  Other  Activities 

a.  All  recipients  must: 
Ensure  that  appropriate  health 

department  and  community 
representatives  attend  CDC-sponsored 
meetings,  e.g.  the  annual  Community 
Planning  Leadership  Summit  and 
mandatory  training  sessions  such  as 
training  for  rapid  testing. 

b.  In  your  application: 

(1)  Budget  funds  provided  through 
this  cooperative  agreement  for  three 
persons  to  attend  at  least  three  CDC- 
sponsored  three  day  conferences  or 
meetings  each  year  in  Atlanta. 

(2)  Describe  any  other  planned 
activities  not  previously  addressed. 

2.  Siunmarize  Unmet  Needs 

In  your  application,  summarize  any 
HIV  prevention  needs  that  will  remain 
even  if  the  total  application  is  funded. 
Provide  an  estimate  of  funds  required  to 
meet  these  needs. 

3.  Management  and  Staffing  Plan 

a.  All  recipients  must: 
Have  the  staff  and  infrastructure  to 

implement  the  components  of  a 
comprehensive  HIV  prevention  program 
for  their  jurisdiction.  Recipients  must 
maintain  appropriate  staffing  to  fulfill 
their  responsibility  to  provide  capacity- 
building,  evaluation,  and  quaUty 
assurance;  to  support  the  community 
planning  process;  to  disbiu^e  and 
'  monitor  funds;  and  to  support  programs 
and  services  provided  directly  by  the 
health  department  or  through  CBOs. 

b.  In  your  application: 
Describe  your  management  and 

staffing  plan  to  conduct  or  support  the 
essential  components  of  your 
comprehensive  HIV  prevention 
program.  Please  include  an 
organizational  chart  that  reflects  the 
current  management  structure  and  a 
description  of  the  roles,  responsibilities 
and  relationships  of  all  staff  in  the 
program,  regardless  of  funding  source. 
Identify  the  positions  supported  through 
this  cooperative  agreement  and  those 
funded  through  other  sources,  as  well  as 
any  imfunded  staffing  needs. 
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4.  Budget  Information 

In  accordance  with  Form  CDC 
0.1246E  [www.cdc.gov/od/pgo/forms/ 
01246.pdfl,  provide  a  line  item  budget 
and  narrative  justification  for  all 
requested  costs  that  are  consistent  with 
the  purpose,  objectives,  and  proposed 
program  activities.  Within  this  budget, 
please  provide  the  documentation 
requested  for  each  cost  category: 

a.  Line  item  breakdown  and 
justification  for  all  personnel,  i.e.,  name, 
position  title,  annual  salary,  percentage 
of  time  and  effort,  and  amount 
requested. 

b.  Line  item  breakdown  and    • 
justification  for  all  contracts,  including: 
(1)  Name  of  contractor,  (2)  period  of 
performance,  (3)  method  of  selection 
(e.g.,  competitive  or  sole  source),  (4) 
description  of  activities,  (5)  target 
population  and  (6)  itemized  budget. 

c.  Requests  for  any  new  Direct 
Assistance  Federal  assignees,  include: 

(1)  Justification  for  request; 

(2)  The  number  of  assignees 
requested; 

(3)  A  description  of  the  position  and 
proposed  duties; 

(4)  The  ability  or  inability  to  hire 
locally  with  financial  assistance; 

(5)  An  organizational  chart  and  the 
name  of  the  intended  supervisor; 

(6)  The  availability  of  career- 
enhancing  training,  education,  and  work 
experience  opportimities  for  the 
assignee(s]  and; 

(7)  Assignee  access  to  computer     . 
equipment  for  electronic 
communication  with  CDC. 

G.  Submission  and  Deadline 

Submission  Date,  Time,  and  Address 

Submit  the  signed  original  and  two 
copies  of  CDC  0.1246.  Forms  are 
available  at  the  following  Internet 
address:  http://www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Techniced  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

The  application  must  be  received  by 
4  p.m.  Eastern  time  on  October  6,  2003. 
Submit  the  application  to: 

Technical  Information  Management — 
PA  04012,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention,  2920  Brandywine  Rd,  Room 
3000.  Atlanta.  GA  30341-4146. 

Applications  may  not  be  submitted 
electronically. 


CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TIM.  notifying  you  that  CDC  has 
received  your  application. 

Deadline 

Your  applications  will  be  considered 
as  meeting  the  deadline  if  they  are 
received  before  4  p.m.  Eastern  Time  on 
the  deadline  date.  Applicants  sending 
applications  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error  (i.e..  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time)  t)r  (2)  significant  weather  delays  or 
natural  disasters.  CDC  vnll  consider  the 
application  as  having  been  received  by 
the  deadline  upon  receipt  of  proper 
dociunentation. 

Applications  that  do  not  meet  the 
above  criteria  may  not  be  funded. 
Applicants  will  be  notified  of  their 
failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 

All  applications  will  be  reviewed  for 
technical  acceptability. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

1.  Data  reports  of  agency,  financial, 
and  HIV  interventions  including  but  not 
limited  to  HTV  individual  and  group 
level;  PCM;  outreach;  health 
communication/public  information; 
counseling,  testing,  and  referral;  partner 
counseling  and  referral  service;  and 
perinatal  (for  eligible  areas)  activities 
are  required  45  days  after  the  end  of 
each  quarter  or  as  specified  inthe  most 
recent  evaluation  guidance.  Project 
areas  may  request  technical  assistance 
to  achieve  this.  Data  should  be 
submitted  electronically  directly  to  the 
Program  Evaluation  Research  Branch. 
Following  this  action,  please  send  an 
electronic  notification  of  your  data 
submission  to  the  Grants  Management 
Specialist  listed  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

2.  This  program  requires  progress 
reporting  on  a  semi-annual  basis.  The 
first  semi-annual  progress  report 
(Interim  progress  report)  shall  be  due  on 
the  15th  of  July  each  year  through  2009. 
This  report  will  serve  as  yoiu'  non- 
competing  continuation  application  and 
must  contain  the  following  elements: 
a.  Current  Budget  Period  Financial 
Progress. 


b.  Base-line  and  target  level  for  core 
and  optional  indicators. 

c.  New  budget  period  proposed 
program  activities. 

d.  Detailed  line-Item  Budget  and 
Justification. 

e.  Additional  Requested  Information. 

3.  The  second  semi-annual  report,  and 
a  Financial  Status  Report  (FSR)  shall  be 
due  April  1st  of  each  year.  Specific 
guidance  on  what  to  include  in  this 
report  will  be  provided  at  least  three 
months  before  the  due  date.  It  shoidd 
include  the  followring: 

a.  Base-line  and  actual  level  of 
performance  on  core  and  optional 
indicators. 

b.  Current  Budget  Period  Financial 
Progress. 

c.  Additional  requested  Information. 

4.  A  final  FSR  and  final  progress 
report  will  be  due  on  April  1.  2009. 

5.  Submit  any  newly  developed 
public  information  resources  and 
materials  to  the  CDC  National 
Prevention  Information  Network 
(formerly  the  AIDS  Information 
Clearinghouse)  so  that  they  can  be 
incorporated  into  the  ciurent  database 
for  access  by  other  organizations  and 
agencies. 

6.  Submit  any  newly  developed 
public  information  resources  and 
materials  to  the  CDC  National 
Prevention  Information  Network 
(formerly  the  AIDS  Information 
Clearinghouse)  so  that  they  can  be 
incorporated  into  the  current  database 
for  access  by  other  organizations  and 
agencies. 

7.  HIV  Content  Review  Guidelines 

a.  Submit  completed  Assurance  of   ' 
Compliance  with  the  Requirements  for 
Contents  of  AIDS-Related  Written 
Materials  Form  (CDC  form— 0.1113). 
This  form  lists  the  members  of  your 
program  review  panel.  The  form  is 
enclosed  with  yoiu  application  kit.  You 
can  also  download  this  form  from  the 
CDC  Web  site:  http://www.cdc.gov/od/ 
pgo/forminfo.htm.  Please  include  this 
completed  form  with  yoiu-  apphcation. 
This  form  must  be  signed  by  Uie  Project 
Director  and  authorized  business 
official.  In  addition,  you  must  certify 
that  your  program  review  panel 
represents  a  reasonable  cross-section  of 
the  community  in  which  the  program  is 
based. 

b.  You  must  also  include  » 
dociunentation  of  approval  by  the 
relevant  program  review  panel  of  any 
HTV  educational  materials  that  you  or 
your  grantees  are  ciurently  using.  Use 
the  enclosed  form.  Report  of  Approval. 
If  you  have  nothing  to  submit,  you  must 
complete  the  enclosed  form  "No  Report 
Necessary."  Either  the  "Report  of 
Approval"  or  "No  Report  Necessary" 
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must  be  included  with  all  progress 
reports  and  continuation  requests.  In 
addition,  using  the  Report  of  Approval, 
you  must  include  a  certification  that 
accountable  state  or  local  health 
officials  independently  review  the 
federally-hmded  HTV  prevention 
materials  for  compliance  with  Section 
2500  of  the  Public  Health  Service  Act 
and  approve  the  use  of  such  materials 
in  their  jurisdiction  for  directly  and 
indirefrtly  funded  organizations. 

c.  Ensure  that  a  web  page  notice  be 
used  for  those  grantees  whose  web  sites 
contain  HTV/ AIDS  educational 
information  subject  to  the  CDC  content 
review  guideUnes.  Contact  your  project 
officer  for  a  copy  of  this  guidance. 

8.  Address  your  organization's 
adherence  to  CDC  policies  for  securing 
approval  for  CDC  sponsorship  of 
confa«nces.  If  you  plan  to  hold  a 
conference,  you  must  send  a  copy  of  the 
agenda  to  CDC's  Grants  Management 
Office. 

9.  If  you  plan  to  use  materials  using 
CDC's  name,  send  a  copy  of  the 
proposed  material  to  CDC's  Grants 
Management  Office  for  approval.  . 

Note:  Send  all  reports  (except  for  the  first 
item)  to  the  Grants  Management  Specialist 
identified  in  the  "Where  to  Obtain 
Additional  Information"  section  of  this 
announcement. 

The  following  additional 
requirements  may  be  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  as  posted  on 
CDC  Web  site. 
AR-1    Human  Subjects  Requirements 

Before  a  grant  or  a  cooperative 
agreement  involving  research  can  be 
awarded,  an  institutional  committee 
must  certify  a  review  {described  in  45 
CFR  part  46).  Continuing  review  is  also 
required. 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-4    HIV/AIDS  Confidentiality 

Provisions 
AR-5    HIV  Program  Review  Panel 

Reqiiirements 
AR-7    Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11    Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-14    Accoimting  System 

Requirements 
AR-1 5    Proof  of  Non-Profit  Status 
AR-1 6.   Security  Clearance 

Requirement 
AR-20    Conference  Support 


AR-21    Small,  Minority,  and  Women- 
Owned  Business 
AR-2  2    Research  Integrity 

J.  Where  to  Obtain  Additional 
Information 

For  this  and  other  CDC 
announcements,  the  necessary 
apphcations,  and  associated  forms  can 
be  found  on  the  CDC  home  page,  http:/ 
/www.cdc.gov. 

Click  on  "Fimding  Opportunities" 
then  "Grants  and  Cooperative 
ACTeements." 

For  general  questions  about  this 
aimouncement,  contact: 

Technical  Information  Management, 
Prociu^ment  and  Grants  Office,  Center 
for  Disease  Control  and  Prevention, 
2920  Brandyvkdne  Rd,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Carlos  Smiley, 
Grants  Management  Speciahst, 
Procurement  and  Grants  Office,  Center 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Rd,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2722, 
E-mail  address:anx3@cdc.gov. 

For  business  management  and  budge 
assistance  in  the  territories  contact: 
Charlotte  Flitcraft,  Procurement  and 
Grants  Office,  Center  for  Disease  Control 
and  Prevention,  2920  Brandywine  Rd, 
Room  3000,  Atlanta,  GA  30341-4146, 
Telephone:  770-488-2632.  E-mail 
address:  caf5@cdc.gov. 

For  program  technical  assistance, 
contact:  Robert  N.  Kohmescher,  Office 
of  the  Director.  Division  of  HIV/ AIDS 
Prevention.  Centers  for  Disease  Control 
and  Prevention,  1600  Clifton  Road,  M/ 
S  E35.  Telephone:  (404)  639-1914.  E- 
mail  address:  mkl@cdc.gov. 

Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 
Office;  Centers  for  Disease  Control  and 
Prevention. 

IFR  Doc.  03-17436  Filed  7-9-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Community  Services 

[Progranft  Announcement  No.  ACF-OCS- 
07-08-2003] 

Compassion  Capital  Fund  Targeted 
Capacity-Building  Program 

AGENCY:  The  Office  of  Community 
Services  (OCS).  Administration  for 
Children  and  Families  (ACF). 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Annoimcement  of  the  request 
for  competitive  apphcations  and  the 


availability  of  Federal  funding  to 
increase  the  capacity  of  faith-based  and 
community  organizations  with  a  proven 
track  record  in  serving  the  needs  of  at- 
risk  youth  or  the  homeless. 

CFDA  Number:  The  Catalog  of  Federal 
Domestic  Assistance  Niunber  is  93.647. 
SUMMARY:  The  program  announced  here 
will  provide  Compassion  Capital  Fund 
(CCF)  awards  to  build  the  capacity  of 
faith-based  and  community 
organizations,  especially  partnerships 
and  coalitions,  that  address  the  needs  of 
at-risk  youth  or  the  homeless.  Awards 
will  assist  these  organizations  to 
improve  their  program  effectiveness  and 
sustainability,  access  funds  from  diverse 
sources,  and  emulate  model  programs 
and  best  practices. 

To  be  eligible  for  these  one-time, 
$50,000  CCF  capacity-building  awards, 
applicants  must  have  a  proven  track 
record  of  at  least  one  year  in  serving  the 
needs  of  at-risk  youth  or  the  homeless. 

The  Administration  for  Children  and 
Families  (ACF)  issues  awards  imder  the 
Fund.  The  Compassion  Capital  Fund 
will  help  further  the  President's  goals 
and  objectives  regarding  faith-based  and 
community  organizations  and  will 
enhance  work  being  supported  by 
multiple  Federal  agencies.  ACF 
estimates  that  the  funds  available  under 
this  announcement  will  support 
approximately  50  grants. 
DATES:  The  closing  date  for  submission 
of  applications  is  August  11,  2003. 
Applications  received  after  the  closing 
date  will  be  classified  as  late.  See  Part 
rv  of  this  annoimcement  for  more 
information  on  submitting  applications. 

In  order  to  determine  the  number  of 
expert  reviewers  that  will  be  necessary, 
if  you  plan  to  submit  an  application, 
you  are  asked,  but  not  required,  to  mail, 
fax.  or  e-mail  written  notification  of 
your  intentions  at  least  15  calendar  days 
prior  to  the  submission  deadline  date. 
Send  the  notification,  with  the 
following  information:  the  name, 
address,  telephone  and  fax  numbers, 
and  e-mail  address  of  the  project 
director  and  the  name  of  the  applicant 
to:  OCS  Operations  Center,  1815  North 
Fort  Myer  Drive,  Suite  300,  Arlington, 
Virginia  22209  or  fax  to  (703)  248-8765 
or  e-mail  to  OCS@Icgnet.com.  Label  this 
submission  as  follows ;-Intent  to  Apply 
for  Compassion  Capital  Fimd  Targeted 
Capacity-Building  Program. 
ADDRESSES:  Mailed  applications  should 
be  sent  to  OCS  Operations  Center,  1815 
North  Fort  Myer  Drive,  Suite  300, 
Arlington.  Virginia  22209  and  labeled  as 
follows:  Application  for  Compassion 
Capital  Fund  Targeted  Capacity- 
Building  Program. 
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Hand  delivered,  courier  or  overnight 
delivery  applications  are  accepted 
during  the  normal  working  hours  of  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday  (excluding  Federal  holidays),  on 
or  prior  to  the  established  closing  date. 
All  packages  should  be  clearly  labeled 
as  follows:  Application  for  Compassion 
Capital  Fimd  Targeted  Capacity- 
Building  Program.  The  address  for  these 
applications  is:  CX]S  Operations  Center, 
1815  North  Fort  Myer  Drive,  Suite  300, 
Arlington,  Virginia  22209. 

The  printed  Federal  Register  notice  is 
the  only  oiBcicd  program 
annoimcement.  Any  corrections  to  this 
annoimcement  will  be  published  in  the 
Federal  Register  as  well  as  published  on 
the  ACF  Worid  Wide  Web  Pages.  The 
Web  site  is  http://www.acf.dhhs.gov/ 
proavms/opre/frpa  .htm. 

Although  reasonable  efforts  are  taken 
to  assure  that  the  files  on  the  ACF 
World  Wide  Web  Pages  containing 
electronic  copies  of  this  Program 
Announcement  are  accurate  and 
complete,  they  are  provided  for 
information  only.  The  applicant  bears 
sole  responsibility  to  assure  that  the 
copy  downloaded  and/or  printed  from 
any  other  source  is  accurate  and 
complete. 

FOR  FURTHER  INFORMATION  CONTACT:  LCG 
OCS  Operations  Center,  1-800-281- 
9519;  e-mail:  OCS@lcgnet.com.  ACF 
intends  to  post  answers  to  frequently 
asked  questions  on  the  ACF  Web  site  at 
http://www.acf.clhhs.gov/programs/ocs. 
Required  application  forms  are  available 
at:  http://www.acf.dhhs.gov/programs/ 
ofs/forms.htm.    ■ 

SUPPLEMENTARY  INFORMATION:  This 
program  annoimcement  consists  of  four 
parts:  Part  I:  Background  and  Program 
Purpose — legislative  authority, 
background,  applicable  legal  rules,  and 
program  purpose  and  objectives;  Part  II: 
Project  and  Applicant  Eligibihty— 
eligible  applicants,  funding  availability 
and  instnunents;  Part  III:  The  Review 
Process — intergovenmiental  review, 
initial  ACF  screening,  general 
instructions  for  the  Uniform  Project 
Description,  competitive  review  and 
evaluation  criteria,  and  review  process; 
and  Part  W:  The  Application  Process- 
required  forms,  application  limits, 
checklist  for  complete  application, 
application  submission,  and  Paperwork 
Reduction  Act. 

'  Part  I.  Bacl^round  and  Program 
Purpose   ~ 

A.  Legislative  Authority 

Funding  under  this  announcement  is 
authorized  by  section  1110  of  the  Social 
Seciuity  Act  governing  Social  Services 
Research  and  Demonstration  activities 
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and  the  Departments  of  Labor,  Health 
and  Human  Services,  and  Education, 
and  Related  Agencies  Appropriations 
Act,  2003,  Pub.  L.  108-7. 

B.  Background 

Faith-based  and  community 
organizations  have  a  long  history  of 
providing  an  array  of  important  services 
to  people  and  communities  in  need  of 
charitable  services  in  the  United  States. 
These  groups  have  unique  strengths  that 
government  cannot  duplicate.  They 
often  operate  very  close  to  the  daily 
lives  of  individuals  and  families  in  need 
and,  thus,  can  reach  needy  individuals 
and  families  that  government  cannot 
reach.  They  hold  the  trust  of  their 
commimity  neighbors  and  leaders  and 
have  great  understanding  of  the  needs  of 
the  community  and  its  systems.  As  a 
result,  they  are  well  positioned  to 
understand  the  needs  of  individuals  and 
families,  particularly  those  struggling 
with  homelessness  and  at-risk  youth. 
Furthermore,  the  sense  of  mission  from 
which  these  organizations  work  often 
translates  into  a  unique  approach  to 
service  delivery,  a  dedication  of  service 
to  others,  and  a  cultural  awareness 
specific  to  their  surrounding 
communities. 

In  recognition  of  this  history  and 
ability.  President  Bush  befieves  it  is  in 
the  public's  interest  to  broaden  Federal 
efforts  to  work  with  faith-based  and 
community  organizations,  and  he  has 
made  it  a  priority  to  ensure  that  these 
groups  are  treated  on  an  equal  footing 
with  other  organizations  that  apply  for 
Federal  funding.  A  key  part  of  the  effort 
to  enhance  and  expand  the  participation 
of  faith-based  and  community  groups  in 
serving  those  in  need  is  the  Compassion 
Capital  Fund  Capacity  Building  program 
described  in  this  announcement. 

Organizations  will  use  these  one-time 
grants  to  improve  their  capacity  to 
provide  services  in  a  sustainable  way. 
ACF  believes  that  organizations  working 
together— rather  than  in  isolation — are 
best  positioned  to  address  their 
community's  problems.  Therefore,  ACF 
will  give  a  preference  to  applications 
submitted  by  an  organization  that  is  a 
member  of  a  partnership  or  coalition  of 
faith-based  and/or  commimity 
organizations  that  are  working  together 
to  address  the  needs  of  at-risk  youth  or 
the  homeless.  This  preference  will  be 
extended  to  those  partnerships  or 
coalitions  consisting  of  three  or  more 
faith-based  and/or  community 
organizations  located  in  the  same 
geographic  region  that  have  worked 
together  for  at  least  one  year  before 
applying  for  CCF  funding. 

CCF  Capacity-Building  awards  will 
enable  grantees  to  improve  program 


effectiveness  and  organizational 
managemefit  in  diverse  ways.  The  goal 
is  to  help  promising  organizations  to 
bolster  their  sustainability  and 
ultimately  be  able  to  serve  more  people 
on  a  continuing  basis.  Applicants  must 
describe,  in  concrete  terms,  their  plans 
for  using  funds  to  improve  their 
organization  in  a  sustainable  way. 
Grantees  should  use  these  awards  to 
increase  efficiency  and  capacity;  these 
awards  cannot  be  used  to  augment  or 
supplant  direct  service  delivery  funds. 
For  example,  an  organization  that 
distributes  food  to  the  poor  will  not 
receive  a  grant  simply  to  purchase 
additional  food.  Nor,  for  example,  will 
an  organization  that  provides  substance 
abuse  treatment  services  receive 
additional  funds  simply  to  enable  it  to 
provide  exactly  the  same  services  to 
more  people.  Although  these  awards 
might  well  enable  these  organizations  to 
assist  additional  individuals,  they 
would  not  serve  to  improve  the 
organizations'  sustainability,  efficiency, 
or  capacity.  Rather,  the  organizations 
would  simply  use  additional  funds  in 
the  same  way  that  it  used  existing 
funds,  without  fundamentally  changing 
or  improving  its  services.  The  program 
described  in  this  announcement  is  part 
of  this  year's  CCF  program.  ACF  expects 
to  award  approximately  50  grants 
totaling  $2.5  million. 

C.  Legal  Rules  That  Apply  to  Faith- 
Based  Organizations  That  Receive 
Government  Funds 

CCF  Capacity-Building  monies  shall 
not  be  used  to  support  inherently 
religious  practices  such  as  religious 
instruction,  worship,  or  proselytization. 
Grant  recipients  therefore,  may  not  and 
will  not  be  defined  by  reference  to 
religion.  Neutral  criteria  that  neither 
favor  nor  disfavor  religion  must  be 
employed  in  the  selection  of  grant 
recipients.  For  further  information 
concerning  the  legal  rules  that  apply 
when  faith-based  organizations  receive 
government  funds  please  visit  Guidance 
to  Faith-based  and  Community 
Organizations  on  Partnering  with  the 
Federal  Government  at  http:// 
www.fbci.gov. 

D.  Program  Purpose  and  Objectives 

The  purpose  of  the  Compassion 
Capital  Fund  Targeted  Capacity- 
Building  Program  is  to  increase  the 
capacity  of  faith-based  and  community 
organizations  with  a  proven  track  record 
of  serving  the  needs  of  at-risk  youth  or 
the  homeless.  This  will  be 
accomplished  by  funding  experienced 
faith-based  and  community 
organizations,  especially  partnerships 
and  coalitions  of  faith  and  community 
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groups  that  work  collaboratively  to 
address  the  needs  of  at-risk  youth  or  the 
homeless.  Preferences  will  be  given  to 
applications  submitted  by  partnerships 
or  coalitions  of  faith-based  and 
community-level  organizations.  This 
will  be  accomplished  by  the  award  of  5 
points  as  described  in  Part  III.D,  item 
(2). 


Part  ti  Project  and  Applicant  Eligibility 

The  Administration  for  Children  and 
Famihes  (ACF),  Department  of  Health 
and  Human  Services  (HHS)  invites 
eligible  entities  to  submit  competing 
apphcations  for  the  Compassion  Capital 
Fund  Targeted  Capacity-Building 
Program. 

A.  EligibliB  Applicants 

ACF  invites  applications  from  private, 
non-profit,  faith-based  and  commimity 
organizations,  particularly  partnerships 
or  coalitions,  with  a  proven  track  record 
in  serving  the  needs  of  at-risk  youth  or 
the  homeless.  Applicants  are  required  to 
submit  proof  of  non-profit  status  with 
the  application.  Applications  lacking 
proof  of  non-profit  status  will  not  be 
reviewed.  Eligible  organizations  must 
have  been  established  for  at  least  one 
year  and  addressing  the  needs  of  the 
homeless  or  at-risk  youth  in  the 
proposed  geographic  area.  Coalitions  of 
eligible  organizations  must  have  been  in 
existence  for  at  least  one  year.  In  the 
case  of  partnerships  or  coalitions  that  do 
not  have  a  separate  governing  structure, 
one  member  must  serve  as  lead 
organization  for  the  piuposes  of  the 
grant  award. 

Private,  nonprofit  organizations  are 
encouraged  to  submit  with  their 
apphcations  the  optional  survey  located 
under  "Grant  Manuals  &  Forms"  at 
www.acf.hhs.gov/progmms/ofs/ 
forms.htm. 

B.  Funding  Availability  and  Instruments 
.  Instnunent  and  Funding:  ACF  will 
issue  the  Financial  Assistance  Awards 
under  this  announcement  as  grants. 
ACF  expects  to  award  a  total  of  up  to 
$2.5  million  under  this  annoimcement. 
There  is  no  matching  or  cost  share 
requirement  for  this  announcement. 
ACF  reserves  the  right  to  award  less 
than  the  funds  described,  in  the  absence 
of  worthy  applications,  or  under  such 
circumstances  as  may  be  deemed  to  be 
in  the  best  interest  of  the  government. 
ACF  estimates  that  50  organizations  or 
coalitions  can  be  supported  by  this  level 
of  funding.  Applicants  must  apply  for  a 
one-time  funding  of  up  to  $50,000.  Any 
application  requesting  in  excess  of 
$50,000  will  be  considered  "non- 
responsive"  and  subsequently  retiuned 
to  the  applicant  without  further  review. 


Project  and  Budget  Period:  This 
announcement  is  soliciting  applications 
for  a  12-month  project  period.  Awards, 
on  a  competitive  basis,  will  be  for  a  12- 
month  budget  period. 

Part  m:  The  Review  Process 

A.  Intergovernmental  Review 

This  program  is  covered  xmder 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  states  may  design  their 
own  processes  for  reviewing  and 
commenting  on  proposed  applications 
for  Federal  assistance  under  covered 
programs. 

As  of  April  8,  2003,  the  jurisdictions 
listed  below  have  elected  not  to 
participate  in  the  Executive  Order 
process.  Applicants  from  these 
jiuisdictions  or  for  projects 
administered  by  Federally  recognized 
Indian  Tribes  need  not  take  action  in 
regard  to  Executive  Order  12372. 
Although  the  jurisdictions  Usted  below 
no  longer  participate  in  the  process, 
grant  applicants  are  still  ehgible  to 
apply  for  a  grant  even  if  a  state, 
territory,  commonwealth,  etc.  does  not 
have  a  Single  Point  of  Contact  (SPOC). 

Alabama;  Alaska;  Arizona;  Colorado; 
Connecticut;  Kansas;  Hawaii;  Idaho; 
Indiana;  Louisiana;  Massachusetts; 
Minnesota;  Montana;  Nebraska;  New 
Jersey;  New  York;  Ohio;  Oklahoma; 
Oregon;  Palau;  Pennsylvania;  South 
Dakota;  Tennessee;  Vermont;  Virginia; 
Washington  and  Wyoming. 

All  remaining  jiuisdictions  participate 
in  the  Executive  Order  process  and  have 
established  SPOCs.  Apphcants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  about  the  prospective 
applications  and  receive  instructions. 
The  applicant  must  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  the  submittal  (or  the 
date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a.  Under  45  CFR  100.8(a)(2),  a 
SPOC  has  60  days  from  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  Federal  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
A  listing  of  the  SPOC  for  each 
participating  state  and  territory  with 
contact  and  address  information  is 
available  at:  http:// 


www.  whitehouse.gov/omb/grants/ 
spoc.html. 

B.  Initial  ACF  Screening 

Each  application  submitted  imder  this 
program  announcement  will  undergo  a 
pre-review  to  determine  that  (1)  the 
application  was  received  by  the  closing 
date  and  submitted  in  accordance  with 
the  instructions  in  this  announcement 
and  (2)  the  applicant  is  ehgible  for 
■funding. 

C.  General  Instructions  for  the  Uniform 
Project  Description 

The  following  ACF  Uniform  F*roject 
Description  has  been  approved  under 
0MB  Control  Number  0970-0139, 
which  expires  12/31/2003.  This  format 
is  to  be  used  to  submit  an  application 
imder  this  aimouncement.  Consistent 
with  the  Uniform  Program  Description 
'  format,  the  specific  evaluation  criteria 
applicable  to  this  program  follows  in 
section  D. 

1.  Objectives  and  need  for  assistance: 
Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  and/or 
other  problem(s)  requiring  a  solution. 
The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated;  supporting 
dociunentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currenUy  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

2.  Results  or  benefits  expected: 
Identify  the  results  and  benefits  to  be 
derived.  For  example,  when  applying 
for  an  award  to  expand  program 
capacity;  increase  the  types  of  services 
offered;  increase  access  to  funding  from 
different  sources  and  sectors;  improve 
staff  capabilities,  describe  the  goals  and 
objectives  of  the  activity  and  expected 
outcomes. 

3.  Approach:  OuUine  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  proposed  work  will  be 
accompUshed.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  that  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
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Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement.  Describe  the  reasons  why 
the  applicant  believes  its  services  would 
benefit  through  the  award  of  a 
Compassion  Capital  Fund  Targeted 
Capacity-Building  Grant.  Describe  past 
experience  working  to  address  the  needs 
of  the  homeless  and/or  at-risk  youth. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in,  for 
example,  such  terms  as  the  average 
number  of  days  of  technical  assistance 
to  be  provided,  the  niunber  of  faith- 
based  and/or  community  organizations 
to  be  provided  services,  or  number  of 
sub-awards  to  be  issued  to  faith-or 
•-  community  organizations.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  list  them  in 
chronological  order  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 

If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  HHS."  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nature  of  their 
effort  or  contribution. 

4.  Geographic  location:  Describe  the 
precise  location  of  the  project  and 
boundaries  of  the  area  to  be  served  by 
the  proposed  project.  Maps  or  other 

«  graphic  aids  may  be  attached. 

5.  Staff  and  position  data:  Provide  a 
biographical  sketch  for  each  key  person 
appointed  and  a  job  description  for  each 
vacant  key  position.  A  biographical 
sketch  will  also  be  required  for  new  key 
staff  as  appointed. 

6.  Budget  and  budget  justification: 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF 
424. 

General 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  must  be  detailed  and 
justified  in  the  budget  and  narrative 
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justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  should  refer  only  to 
the  HHS  grant  for  which  you  are 
applying.  For  these  purposes,  "Non- 
federal resources"  are  all  other 
resources.  If  other  Federal  resources  will 
be  used,  they  should  be  included  under 
Non-Federal  for  budget  display 
purposes.  It  is  suggested  that  budget 
amounts  and  computations  be  presented 
in  a  coliunnar  format:  first  column, 
object  class  categories;  second  column, 
Federal  budget;  next  column(s),  non- 
Federal  budget(s),  and  last  column,  total 
budget.  The  budget  justification  should 
be  a  narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

/usti^cafion;  Identify  the  project 
director  or  principed  investigator,  if 
known.  For  each  staff  person,  provide 
the  person's  title,  time  commitment  to 
the  project  (in  months),  time 
commitment  to  the  project  (as  a 
percentage  or  full-time  equivalent), 
annual  salary,  amount  of  salary  derived 
from  the  grant,  wage  rates,  etc.  Do  not 
include  the  costs  of  consultants  or 
personnel  costs  of  delegate  agencies  or 
of  specific  project{s)  or  businesses  to  be 
financed  by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance;  FICA,  retirement 
insiuance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  Uie  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  wiU  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  HHS  sponsored  workshops 
should  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  tangible,  non-expendable, 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note: 


Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  tiiarges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accounting  practices.) 

Justification:  For  each  tjrpe  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  that  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those  that 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-party  evaluation  contracts  (if 
applicable)  and  contracts  with 
secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  must  be  conducted  in  a- 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients,  other  than 
States  that  are  required  to  use  Part  92 
procedures,  must  justify  any  anticipated 
prociu^ment  action  that  is  expected  to 
be  awarded  without  competition  and 
exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11) 
(currently  set  at  $100,000).  Recipients 
might  be  required  to  make  available  to 
HHS  pre-award  review  and  procurement 
documents,  such  as  requests  for         , 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc. 

Note:  Whenever  the  applicant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
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required  supporting  information  referred  to 
in  these  instructions. 

Construction 

N/A. 
Othw 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insiuance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use.  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  imder  this  category. 

Indirect  Charges 

Description:  Total  amoimt  of  indirect 
costs.  This  category  should  be  used  only 
whein  the  applicant  currently  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency.  Applicants  without  an 
approved  indirect  cost  rate  may  charge 
related  costs  as  direct  costs. 

Justification:  An  applicant  that  will 
chai;ge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  ciuient  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  charged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgment  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Program  Income 

Description:  The  estimated  amoimt  of 
income,  if  any,  expected  to  be  generated 
fix)m  this  project. 

Justification:  Describe  the  nature, 
soiut:e  and  anticipated  use  of  program 
income  in  the  budget  or  refer  to  the 
pages  in  the  application  which  contain 
this  information. 


Non-Federal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of 
the  SF424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  source. 

Note:  In  the  SF  424A,  Section  B,  Budget 
Categories,  list  in  column  2  non-federal 
resources  separately  from  federal  resources, 
which  must  be  listed  in  column  1. 

D.  Competitive  Review  and  Evaluation 
Criteria 

Applications  that  have  been 
determined  to  be  eligible  for  funding 
through  the  initial  ACF  pre-review 
screening  will  be  evaluated  and  rated  by 
independent  review  panels  on  the  basis 
of  specific  evaluation  criteria.  The 
evaluation  criteria  are  designed  to  assess 
the  quality  of  the  proposed  project  and 
to  determine  the  likelihood  of  its 
success.  The  evaluation  criteria  are 
closely  related  and  are  considered  as  a 
whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only 
to  apphcations  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of 
this  program  announcement. 

There  is  a  five-page  limit  for  the 
application  narrative,  and  a  seven-page 
limit  for  the  budget  narrative  with  all 
supporting  documents  including  letters 
of  support  and  proof  of  non-profit 
status.  Applications  that  exceed  these 
limits  will  not  be  reviewed.  Applicants 
should  be  concise  and  provide  only  the 
information  requested  and  needed. 
Applicants  should  take  care  to  ensure 
that  budgets  are  clear  and  easy  to 
understand. 

Supplemental  information  (e.g., 
brochures,  reports)  not  required  in  this 
annoimcement  will  not  be  reviewed. 
More  information  about  application 
submission  is  provided  imder  Part  IV, 
below. 

Proposed  projects  will  be  reviewed 
based  upon  the  extent  to  which 
applicants  address  the  following 
evaluation  criteria: 

Objectives  and  Need  for  Assistance  (25 
points)    i 

•  The  applicant  should  describe  a 
compelling  need  in  the  community  for 
an  increase  or  improvement  in  services 
for  at-risk  youth  or  the  homeless.  (15 
points) 

•  The  applicant  should  describe  how 
the  receipt  of  this  Federal  grant  will 
enable  the  applicant  to  increase  its 


capacity  to  address  this  vital  need.  (10 
points) 

(2)  Approach  (25  points) 

•  The  applicant  should  summarize  its 
history  and  achievements  to  date  with 
regard  to  at-risk  youth  or  the  homeless. 
(10  points) 

•  The  applicant  should  describe  the 
strategy  it  has  employed  to  serve  the 
vital  need  in  the  community  and  fully 
explain  in  concrete  terms,  the  key 
improvements  that  would  be  made  if  the 
appUcant  received  this  Federal  grant, 
(id  points) 

•  Preference  will  be  extended  to 
partnerships  or  coafitions  of  three  or 
more  faith-based  and/or  commtmity 
organizations  located  in  the  same 
geographic  region  that  have  worked 
together  for  at  least  one  year  addressing 
the  needs  of  at-risk  youth  or  the 
homeless.  In  the  case  of  partnerships  or 
coalitions,  the  apphcatidn  should 
describe  the  individual  achievements  of 
collaborating  members  in  related  efforts. 
(5  points) 

(3)  Results  or  Benefits  Expected  (15 
points) 

•  The  appUcant  should  describe  the 
benefits  to  be  achieved  through  receipt 
of  this  grant  and  how  they  will  be 
sustainable.  In  that  regard,  the  applicant 
should  also  provide  a  list  of  reasonable 
and  measurable  outcomes  that  will 
support  the  stated  goals  under  this 
announcement. 

(4)  Staff  and  Position  Data  (10  points) 

•  The  appUcation  should  include  a 
list  of  key  staff  that  will  oversee  use  of 
the  grant  funds  and  a  brief  description 
of  their  duties. 

(5)  Geographic  Location  (15  points) 

•  The  applicant  should  describe  the 
precise  location  to  be  served.  This 
location  should  be  limited  to  one 
community  or  locahty,  and  should  not 
be  national  or  regional  in  scope.  (10 
points) 

•  The  applicant  should  provide 
demographic  data  of  the  proposed 
location  in  support  of  the  proposal.  (5 
points) 

(6)  Budget  and  Budget  Justification  (10 
points) 

•  The  appUcant  must  include  a 
budget  that  is  clear,  easy  to  understand, 
and  that  provides  detailed  justification 
for  the  amount  requested. 
(AppUcants  should  refer  to  the  budget 
information  presented  in  the  Standard 
Forms  424  and  424A  and  to  the  budget 
justification  instructions  in  section  C. 
General  Instructions  for  the  Uniform 
Project  Description.  Since  non-Federal 
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reviewers  will  be  used  in  the  review  of 
applications,  applicants  may  omit  from 
the  copies  of  the  application  submitted 
(not  from  the  original),  the  specific 
salary  rates  or  amoimts  for  individuals 
in  the  application  budget  and  instead 
provide  only  summary  information.) 

E.  The  Review  Process 

Applications  received  by  the  due  date 
will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generaJlv  persons  from  outside  the 
FedegKovenunent,  will  use  the 
evaluation  criteria  listed  in  Part  III  of 
this  annoimcement  to  review  and  score 
the  applications.  The  resiUts  of  this 
review  are  a  primary  factor  in  making 
funding  decisions.  ACF  may  also  sohcit 
comments  from  Regional  Office  staff 
and  other  Federal  agencies.  In  order  to 
ensure  that  the  interests  of  the  Federal 
Government  are  met  in  making  the  final 
selections,  in  addition  to  the  review 
criteria  identified  above,  ACF  may 
consider  a  variety  of  factors  including 
geographic  diversity/coverage, 
distribution  among  those  serving  at-risk 
youth  or  the  homeless  and  types  of 
applicant  organizations.  Further,  ACF 
may  limit  the  number  of  awards  made 
to  the  same  or  affiliated  organizations 
although  they  would  serve  different 
geographic  areas.  In  this  way,  ACF  may 
increase  opportimities  for  supporting 
the  efforts  of  faith-based  and  community 
organizations  to  address  the  needs  of  at- 
risk  youth  and  the  homeless. 

Please  note  that  applicants  that  do  not 
comply  with  the  requirements  in  the 
section  on  "Eligible  Applicants"  will 
not  be  included  in  the  review  process. 

Part  IV.  The  Application  Process 

A.  Required  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  a 
complete  application  including  the 
required  forms  listed  imder  the 
"Checklist  for  complete  application"  in 
Part  rv  of  this  annoimcement.  All 
necessary  forms  are  available  at: 
http  ://www.acf.  dhhs.gov/programs/ofs/ 
fonns.htm. 

In  order  to  be  considered  for  a  grant 
under  this  announcement,  an 
apphcation  must  be  submitted  on  the 
Standard  Form  424  approved  by  the 
Office  of  Management  and  Budget  imder 
Control  Number  0348-0043.  Each 
application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  responsibility 
for  the  obhgations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 
Applicants  requesting  financial 
assistance  for  non-construction  projects 
must  file  the  Standard  Form  424B, 


Assurances:  Non-Construction  Programs 
(approved  by  the  Office  of  Management 
and  Budget  under  control  niunber  0348- 
0040).  Apphcants  must  sign  and  retiun 
the  Standard  Form  424B  with  their 
application. 

Applicants  must  provide  a 
certification  concerning  lobbying. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  at  the  time 
of  submission.  The  non-profit  agency 
can  accomplish  this  by  providing  a  copy 
of  the  applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled,  or  by 
providing  a  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status,  or 
any  of  the  items  above  for  a  State  or 
national  parent  organization  and  a 
statement  signed  by  the  parent 
organization  that  the  applicant 
organization  is  a  local  non-profit 
affiliate.  Private,  nonprofit  organizations 
are  encouraged  to  submit  with  their 
applications  the  optional  siuvey  located 
under  "Grants  Manuals  &  Forms"  at 
http://www.acf.hhs.gov/programs/ofs/ 
forms.htm. 

Apphcants  will  be  notified  of  receipt 
of  their  apphcation  via  postcard. 

B.  Application  Limits 

Each  application  shoiUd  include  one 
signed  original  and  two  additional 
copies  of  the  following: 

The  application  should  be  double- 
spaced  and  single-sided  on  8V2  x  11 
plain  white  paper,  with  1"  margins  on 
all  sides.  Use  only  a  standard  size  font 
no  smaller  than  12  pitch  throughout  the 
apphcation.  All  pages  of  the  apphcation 
(including  appendices,  resumes,  charts, 
references/  footnotes,  tables,  maps  and 
exhibits)  must  be  sequentially 
numbered,  beginning  on  the  first  page 
after  the  budget  justification,  the 


principal  investigator  contact 
information  and  the  Table  of  Contents. 
There  is  a  five-page  limit  for  the 
application  narrative,  and  a  seven-page 
hmit  for  the  budget  narrative  with  all 
supporting  documents,  including  letters 
of  support,  and  proof  of  non-profit 
status.  Pages  submitted  beyond  these 
page  limits  will  not  be  reviewed. 
Applicants  are  requested  not  to  send 
pamphlets,  brochures,  or  other  printed 
material  along  with  their  applications  as 
these  pose  copying  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process.  In 
addition,  applicants  must  not  submit 
any  additional  letters  of  endorsement 
beyond  any  that  may  be  required. 

C.  Checklist  for  a  Complete  Application 
The  checkhst  below  is  for  your  use  to 

ensure  that  the  application  package  has 

been  properly  prepared. 

— One  original,  signed  and  dated 
application  plus  two  copies. 

— Attachments/Appendices,  when 
included,  should  be  used  only  to 
provide  supporting  documentation 
such  as  resumes,  and  letters  of 
agreement/ support. 

(1)  Application  for  Federal  Assistance 
(SF-424,  Rev.  7-97). 

(2)  Budget  information-non- 
construction  programs  (SF424A&B). 

(3)  Budget  Justification,  including 
subcontract  agency  budgets. 

(4)  Application  Narrative  and 
Appendices. 

(5)  Assurances  Non-Construction 
Program. 

(6)  Certification  Regarding  Lobbying. 

(7)  Certification  regarding  Compliance 
with  the  Drug-Free  Workplace  Act. 

(8)  Certification  regarding  non- 
debarment,  suspension,  or  ineligibility. 

(9)  If  appropriate,  a  completed  SPOC 
certification  with  the  date  of  SPOC 
contact  entered  in  line  16,  page  1  of  the 
SF-424,  Rev.  7-97. 

(10)  Proof  of  non-profit  status. 

D.  Application  Submission 

Deadline.  The  closing  (deadline)  time 
and  date  for  receipt  of  applications  is 
4:30  p.m.  (Eastern  Time  Zone)  on  the 
date  indicated  imder  closing  time  and 
date  at  the  beginning  of  this 
announcement.  AppUcations  received     , 
after  4:30  p.m.  will  be  classified  as  late. 

Mailed  applications  shall  be 
considered  as  meeting  an  aimounced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the: 
OCS  Operations  Center,  1815  North  Fort 
Myer  Drive,  Suite  300,  Arlington, 
Virginia  22209  and  labeled:  Application 
for  Compassion  Capital  Fund  Coalition 
Program.  Apphcants  are  responsible  for 
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mailing  applications  well  in  advance, 
when  using  all  mail  services,  to  ensure 
that  the  applications  are  received  on  or 
before  the  deadline  time  and  date. 

Applications  hand  carried  by 
applicants,  applicant  couriers,  or  other 
representatives  of  the  applicant  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.  at:  OCS 
Operations  Center,  1815  North  Fort 
Myer  Drive,  Suite  300,  Arlington, 
Virginia  22209  and  labeled:  Application 
for  Compassion  Capital  Fund  Coalition 
Program.  Applicants  are  cautioned  that 
express/overnight  mail  services  may  not 
always  deliver  as  agreed. 

ACF  caimot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  or  the  OCS  Operations  Center 
electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines.  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  such 
as  floods  and  hurricanes,  when  there  is 
widespread  disruption  of  the  mail 
service,  or  for  other  disruptions  of 
services,  such  as  a  prolonged  blackout, 
that  affect  the  public  at  large.  A 
determination  to  waive  or  extend 
deadline  requirements  rest  with  ACF's 
Chief  Grants  Management  Officer. 

E.  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-23) 

Under  the  Paperwork  Reduction  Act 
of  1995,  Pubhc  Law  104-13  the 
Department  is  required  to  submit  to 
OMB  for  review  and  approval  any 
reporting  emd  record  keeping 
requirements  in  regulations  including 
program  announcements.  All 
information  collections  within  this 
program  announcement  are  approved 
under  the  following  current  valid  OMB 
control  numbers  0348-0043,  0348-0044, 
034800040,  0348-0046,  0925-0418  and 
0970-0139. 

Public  reporting  burden  for  this 
collection  is  estimated  to  average  10 
hours  per  response,  including  tiie  time 
for  reviewing  instructions,  gathering 
and  maintaining  the  data  needed  and 
reviewing  the  collection  of  information. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


imless  it  displays  a  currently  valid  OMB 
control  number. 

Wade  F.  Horn, 

Assistant  Secretary  for  Children  and  Families. 
[PR  Doc.  03-17412  Filed  7-9-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dockat  No.  2003N-0269] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  infectious  Disease 
issues  in  Xenotransplantation 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportimity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  collection  of  information  contained 
in  the  Public  Health  Service  (PHS) 
guideline  entitled  "PHS  Guideline  on 
Infectious  Disease  Issues  in 
Xenotransplantation"  dated  January  19, 
2001. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  September  8,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda'.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Management  Programs  (HFA-250),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-827- 
4659. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 


Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  docimient. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
when  appropriate,  and  other  forms  of 
information  technology. 

Infectious  Disease  Issues  in 
Xenotransplantation  (OMB  Control 
Number  0910-0456) — Extension 

The  statutory  authority  to  collect  this 
information  is  provided  under  sections 
351  and  361  of  the  PHS  Act  (42  U.S.C. 
262  and  264)  and  the  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
that  apply  to  drugs  (21  U.S.C.  301  et 
seq.).  The  PHS  guideline  recommends 
procedures  to  diminish  the  risk  of 
transmission  of  infectious  agents  to  the 
xenotransplantation  product  recipient 
and  the  general  public.  The  PHS 
guideline  is  intended  to  address  public 
health  issues  raised  by 
xenotransplantation,  through 
identification  of  general  principles  of 
prevention  and  control  ef  infectious 
diseases  associated  with 
xenotransplantation  that  may  pose  a 
hazard  to  the  public  health.  The 
collection  of  information  described  in 
this  guideline  is  intended  to  provide 
general  guidance  to  sponsors  in:  (1)  The 
development  of  xenotransplantation 
clinical  protocols,  (2)  the  preparation  of 
submissions  to  FDA.  and  (3)  the 
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conduct  of  xenotransplantation  clinical 
trials.  Also^  the  collection  of 
information  will  help  ensure  that  the 
sponsor  maintains  important 
information  in  a  cross-referenced  system 
that  links  the  relevant  records  of  the 
xenotransplantation  product  recipient, 
xenotransplantation  product,  source 
animal(s),  animal  procurement  center, 
and  significant  nosocomial  exposures. 
The  PHS  guideline  describes  an 
occupational  health  service  program  for 
the  protection  of  health  care  workers 
involved  in  xenotransplantation 
procedures,  caring  for 
xenotransplantation  product  recipients, 
and  performing  associated  laboratory 
testing.  The  guideline  also  describes 
public  health  needs  for:  (1)  A  national 
xenotransplantation  database,  which  is 
currently  imderdevelopment  by  the 
PHS;  (2)  a  central  PHS  biologic 
specimen  archive,  also  under 
consideration;  and  (3)  the  Secretary's 
Advisory  Committee  on 
Xenotransplantation,  which  was 
developed  and  has  been  implemented 
by  the  Department  of  Health  and  Himian 
Services  (DHHS).  These  public  health 
programs  and  the  PHS  guideline  are 
intended  to  protect  the  public  health 
and  to  help  ensiu^  the  safety  of  using 
xenotransplantation  products  in 
humans  by  preventing  the  introduction, 
transmission,  and  spread  of  infectious 
diseases  associated  with 
xenotransplantation. 

The  PHS  guideline  also  recommends 
that  certain  specimens  and  records  be 
maintained  for  50  years  beyond  the  date 
of  the  xenotransplantation.  These 
include:  (1)  Records  linking  each 
xenotransplantation  product  recipient 
with  relevant  health  records  of  the 
som-ce  animal,  herd  or  colony,  and  the 
specific  organ,  tissue,  or  cell  type 
included  in  or  used  in  the  manufacture 
of  the  product  (3.2.7.1);  (2)  aliquots  of 
serum  samples  from  randomly  selected 
animal  and  specific  disease 
investigations  (3.4.3.1);  (3)  source 
animal  biological  specimens  designated 
for  PHS  use  (3.7.1);  animal  health 
records  (3.7.2),  including  necropsy 
results  (3.6.4);  and  (4)  recipients' 
biological  specimens  (4.1.2). 

The  retention  period  is  intended  to 
assist  health  care  practitioners  and 
officials  in  surveillance  and  in  tracking 
the  source  of  an  infection,  disease,  or 
illness  that  might  emerge  in  the 
recipient,  the  source  animal,  or  the 
animal  herd  or  colony  after  a 
xenotransplantation. 

The  recommendation  for  maintaining 
records  for  50  years  is  based  on  clinical 
experience  with  several  human  viruses 
that  have  presented  problems  in  human 
to  hiunan  transplantation  and  are 
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therefore  thought  to  share  certain 
characteristics  with  viruses  that  may 
pose  potential  risks  in 
xenotransplantation.  These 
characteristics  include  long  latency 
periods  and  the  ability  to  establish 
persistent  infections.  Several  also  share 
the  possibility  of  transmission  among 
individuals  through  intimate  contact 
with  hiunan  body  fluids.  Human 
immimodeficiency  virus  (HIV)  and 
Hiunan  T-lymphotropic  virus  are 
human  retroviruses.  Retroviruses 
contain  ribonucleic  acid  that  is  reverse- 
transcribed  into  deoxyribonucleic  acid 
(DNA)  using  an  enzjmie  provided  by  the 
virus  and  the  human  cell  machinery. 
That  viral  DNA  can  then  be  integrated 
into  the  human  cellular  DNA.  Both 
viruses  establish  persistent  infections 
and  have  long  latency  periods  before  the 
onset  of  disease,  10  years  and  40  to  60 
years,  respectively.  The  hiunan  hepatitis 
viruses  are  not  retroviruses,  but  several 
share  with  HIV  the  characteristic  that 
they  can  be  transmitted  through  body 
fluids,  can  establish  persistent 
infections,  and  have  long  latency 
periods,  e.g.,  approximately  30  years  for 
Hepatitis  C. 

In  addition,  the  PHS  guideline 
recommends  that  a  record  system  be 
developed  that  allows  easy,  accm-ate, 
and  rapid  linkage  of  information  among 
the  specimen  archive,  the  recipient's 
medical  records,  and  the  records  of  the 
source  animal  for  50  years.  The 
development  of  such  a  record  system  is 
a  one-time  burden.  Such  a  system  is 
intended  to  cross-reference  and  locate 
relevant  records  of  recipients,  products, 
source  animals,  animal  procurement 
centers,  and  nosocomial  exposures. 
Respondents  to  this  collection  of 
information  are  the  sponsors  of  clinical 
studies  of  investigational 
xenotransplantation  products  under 
investigational  new  drug  applications 
(INDs)  and  xenotransplantation  product 
procurement  centers,  referred  to  as 
source  animal  facilities.  Currently,  there 
are  1 2  respondents  who  are  sponsors  of 
INDs  that  include  protocols  for 
xenotransplantation  in  humans.  Other 
respondents  for  this  collection  of 
information  are  18  source  animal 
facilities  which  provide  source 
xenotransplantation  product  material  to 
sponsors  for  use  in  hiunan 
xenotransplantation  procedures.  These 
18  source  animal  facilities  keep  medical 
records  of  the  herds/colonies  as  well  as 
the  medical  records  of  the  individual 
source  animal(s).  The  total  annual 
reporting  and  recordkeeping  burden  is 
estimated  to  be  approximately  156 
hours.  The  burden  estimates  are  based 
on  FDA's  records  of 
xenotransplantation-related  DMDs  and 


estimates  of  time  required  to  complete 
the  various  reporting  and  recordkeeping 
tasks  described  in  the  guideline.  FDA 
does  not  expect  the  level  of  clinical 
studies  using  xenotransplantation  to 
increase  significanUy  in  the  next  few 
years. 

FDA  is  requesting  an  extension  of 
0MB  approval  for  the  following 
reporting  and  recordkeeping 
recommendations  in  the  PHS  guideline: 

Table  1.— Reporting 
Recommendations 


PHS  Guideline 
Section 


3.2.7.2 


3.4 


Description 


Notify  sponsor  or  FDA  of 
new  archive  site  when  the 
source  animal  facility  or 
sponsor  ceases  oper- 
ations. 


3.5.1 


3.5.4 


3.5.5 


Standard  operating  proce- 
dures (SOPs)  of  source 
animal  facility  should  be 
available  to  review  bodies. 


Include  increased  infectious 
risk  in  informed  consent  if 
source  animal  quarantine 
period  of  3  weeks  is  short- 
ened. 


Sponsor  to  make  linked 
records  described  in  sec- 
tion 3.2.7  available  for  re- 
view. 


Source  animal  facility  to  no- 
tify clinical  center  when  in- 
fectious agent  is  identified 
in  source  animal  or  herd 
after  xerratransplantation 
product  procurement. 


Table  2.— Recordkeeping 
Recommendations 


PHS  Guideline 
Section 


3.2.7 


4.3 


3.4.2 


Description 


Establish  records  linking 
each  xenotransplantation 
product  recipient  with  rel- 
evant records. 


Sponsor  to  maintain  cross- 
refererKed  system  that 
links  all  relevant  records 
(recipient,  product,  source 
animal,  animal  procure- 
ment center,  and 
nosocomial  exposures). 


Document  results  of  moni- 
toring program  used  to  de- 
tect introductkjn  of  infec- 
tious agents  which  may 
not  be  apparent  clinically. 


Table  2.— Recordkeeping 
Recommendations— Continued 
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Table  2.— Recordkeeping 
Recommendations— Continued 


Table  2.— Recordkeeping 
Recommendations— Continued 


PHS  Guideline 

- 

Section 

Descnption 

3.4.3.2 

Document  full  necropsy  in- 

vestigations including  eval- 

uation for  infectious  etiol- 

ogies. 

3.5.1, 

Justify  shortening  a  source 
animal's  quarantine  period 

' 

of  3  weeks  prior  to 
xenotransplantation  prod- 

uct procurenwnt. 

3.5.2 

Document  absence  of  infec- 
tious agent  in 

,, 

J 

xenotransplantation  prod- 
uct if  its  presence  else- 
wfiere  in  source  animal 

does  not  preclude  using  it. 

PHS  Guideline 
Section 


3.5.4 


3.6.4 


3.7 


4.2.3.2 


Description 


Add  summary  of  individual 
source  animal  record  to 
permanent  medical  record 
of  tf>e  xenotransplantation 
product  recipient. 


Document  complete  ne- 
cropsy results  on  source 
animals  (50-year  record 
retention). 


Link  xenotransplantatkKi 
product  recipients  to  indi- 
vkJual  source  animal 
records  and  archived  bk)- 
k>gk:  specimens. 


PHS  Gukleline 
•    Sectton 

Description 

4.2.3.3  and 
4.3.2 

Keep  a  k)g  of  health  care 
workers'  signifkant 
nosocomial  exposure(s). 

4.3.1 

Document  each 
xenotransplant  procedure. 

5.2 

Document  location  and  na- 
ture of  archived  PHS 
speomens  in  health  care 
records  of 

xenotransplantation  prod- 
uct recipient  and  source 
animal. 

Record  base-line  sera  of 
xenotransplantation  health 
care  workers  and  specifk: 
nosocomial  exposure. 


FDA  estimates  the  burden  for  this 
collection  of  infonnation  as  follows: 


Table  3.— Estimated  Annual  Reporting  Burden  ^ 


PHS  Guideline  Section 


3.2.7.22 


3.2.7.22 


3.43 


3.5.1* 


3.5.45 


3.5.5'« 


No.  of  Respondents 


18 


12 


12 


12 


18 


Annual  Frequency 
per  Response 


0.33 


0.08 


0.06 


Total  Annual 
Responses 


(0-1)1 


12 


(0-1)1 


Total 


Hours  per  Response 


0.5 


0.5 


0.08 


0.25 


0.5 


0.2 


Total  Hours 


1.0 


0.32 


0.25 


6.0 


0.2 


7.77 


12 


iThere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  vwth  this  collection;of  informatkm 

^No  animal  facility  and  2  sponsors  have  ceased  operations  in  the  last  3  years. 

3FDA's  records  indicate  that  an  average  of  4  INDs  are  expected  to  be  submitted  per  year 

■•Has  not  occun-ed  in  the  past  3  years  and  is  expected  to  continue  to  be  a  rare  occurrence 

^Based  on  36  patients  treated  over  a  3  year  period,  the  average  number  of  xenotransplantation  product  recipients  per  year  is  estimated  to  be 


Table  4.— Estimated  Annual  Recordkeeping  Burden^ 


PHS  Guideline  Section 


3.2.72 

4.33  ' 

3.4.2* 

3.4.3.2s 

3.5.16 

3.5.26 

3.5.4 

3.6.4' 


No.  of  Recordkeepers 


12 


12 


18 


12 


12 


12 


12 


Annual  Frequericy  per 
Recordkeeping 


11 


0.08 
0.08 


Total  Annual 
Records 


12 
132 

72 
(0-1)1 
(0-1)1 

12 

24 


Hours  per 
Recordkeeper 

16 

0.83 

0.25 


0.3 


Total  Hours 


16.0 


0.5 
0.25 
0.17 
0.25 


9.96 
33.0 
21.6 
0.5 
025 
2.04 
6.0 
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Table  4.— Estimated  Annual  Recordkeeping  Burden^— Continued 


PHS  Guideline  Section 


3.77 


4.2.3.2« 


No.  of  Recordkeepers 


18 


Annual  Frequency  per 
Recordkeeping 


4.2.3.26 


4.2.3.3 
and  4.3.26 


4.3.1 


5.29 


12 


12 


12 


12 


12 


1.33 


25 


0.08 


0.08 


Total 


Total  Annual 
Records 


24 


300 


(0-1)1 


(0-1)1 


12 


36 


Hours  per 
Recordkeeper 


0.08 


0.17 


0.17 


0.17 


0.25 


0.08 


Total  Hours 


1.92 


51.0 


0.17 


0.17 


3.0 


2.88 


148.49 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectk)n  of  infonnation 
sFr^'!!^!'.'!!?  ^"^r  *°'  "®*  .respondents  to  set  up  a  recordkeeping  system  linking  all  relevant  records.  FDA  estimates  1  new  soonsor  annuallv 
3FDA  estimates  there  is  minimal  recordkeeping  burden  associated  with  maintaining  the  record  system  ^"'"^'^s     "^w  sponsor  annually. 

1  t^!^'!^JZ  ^?!!T'  ^"'"^a's  (subset  representative  of  herd)  plus  all  source  animals.  There  are  approximately  6  sentinel  animals  oer  herd  x 
j4'!l3^;nSnVrtcoSs'^i,^u'^eT"''  '"'"^'"  "^"  "^  approximately  24  source  animals  pe'?%r  (see^c^t^otr7'ot  tSlb^);T(g  I 
s&oSL^Crn\£^2;y^rar^^^^^^  t^,;S^P«^  V-  X  1  herd  per  facil«y  x  18  facilit^s  =  72. 

ani!^i/^?^  ^  ^°^^^  ?"""^'^  ^^®  "^®^  '°r  preparing  xenotransplantation  product  material  for  one  recipient  The  averaae  number  of  sourrn 
T^A  '!3  source  animals  per  recipient  x  12  recipients  annually  =  24  source  animals  per  year.  (SeTfo^ote  5  o  table  3  ofth^  SnSnT 

voSU^n^ JSh^l^-^^^Tote^rs^'  ^*"^'  ""*"^  '^"«  xenotransplantat^^Tpr^ocedires  x  approxL^l^f^'h^K^S^  in- 
^Twenty-four  source  animal  records  +  12  recipient  records  =:  36  total  records. 


Because  of  the  potential  risk  for  cross- 
species  transmission  of  pathogenic 
persistent  virus,  the  guideline 
reconunends  that  health  records  be 
retained  for  50  years.  Since  these 
records  are  medical  records,  the 
retention  of  such  records  for  up  to  50 
years  is  not  information  subject  to  the 
PRA  (5CFR  1320.3(h)(5)).  Also,  because 
of  the  limited  niunber  of  clinical  studies 
with  small  patient  populations,  the 
niunber  of  records  is  expected  to  be 
insignificant  at  this  time. 

Infonnation  collections  in  this 
guidehne  not  included  in  tables  1 
through  4  can  be  foimd  under  existing 
regulations  and  approved  under  the 


OMB  control  numbers  as  follows:  (1) 
"Current  Good  Manufactiuing  Practice 
for  Finished  Pharmaceuticals,"  21  CFR 
211.1  through  211.208.  approved  under 
OMB  control  number  0910-0139;  (2) 
"Investigational  New  Drug 
Apphcation."  21  CFR  312.1  through 
312.160.  approved  imder  OMB  control 
number  0910-0014;  and  (3)  information 
included  in  a  license  application.  21 
CFR  601.2,  approved  under  OMB 
control  number  0910-0338.  (Although  it 
is  possible  that  a  xenotransplantation 
product  may  not  be  regulated  as  a 
biological  product  (e.g.,  it  may  be 
regulated  as  a  medical  device),  FDA 
believes,  based  on  its  knowledge  and 


experience  with  xenotransplantation, 
that  any  xenotransplantation  product 
subject  to  FDA  regulation  within  the 
next  3  years  will  most  likely  be 
regulated  as  a  biological  product.) 
However,  FDA  recognized  that  some  of 
the  information  collections  go  beyond 
approved  collections;  assessments  for 
these  biu-dens  are  included  in  tables  1 
through  4. 

In  table  5  of  this  dociunent,  FDA 
identifies  those  collection  of 
information  activities  that  are  already 
encompassed  by  existing  regulations  or 
are  consistent  with  voluntary  standards 
which  reflect  industry's  usual  and 
customary  business  practice. 


Table  5.— Collection  of  Information  Required  by  Current  Regulations  and  Standards 


21  CFR  Sectkxi 


2.2.1 


2.5 


3.1.1  and  3.1.6 


3.1.8 


3.2.2 


3.2.3 


3.2.4 


Description  of  Collection  of  lnformatk>n  Activity 


Document  off-site  collaborations 


Sponsor  erisure  counseling  patient  +  family  +  contacts 


Document  well-characterized  health  history  and  lineage  of  source  animals 


Registratkw  with  and  import  permit  from  the  Centers  for  Disease  Control  and 
Preventkw 


Document  collaboratkMi  wilti  accredited  microbwtogy  labs 


Procedures  to  ensure  the  humane  care  of  animals 


21  CFR  Section  (unless  othenwise 
stated) 


312.52 


312.62(c) 


312.23(a)(7)(a)  and  211.84 


42  CFR  71.53 


312.52 


Procedures  consistent  for  accreditatwn  by  the  Association  for  Assessment 
and  Accreditation  of  Laboratory  Animal  Care  International  (AAALAC  Inter- 
natronal)  and  consistent  with  the  Natwnal  Research  Council's  (NRC)  Gukle 


9  CFR  parts  1,  2,  and  3  and  PHS  Pol- 
icyi 


AAALAC   Intemational   Rules   of  Ac- 
creditatk)n2  and  NRC  Guktes 
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TABLE  5.— COLLECTION  OF  INFORMATION  REQUIRED  BY  CURRENT  REGULATIONS  AND  STANDARDS— Continued 


21  CFR  Section 


3.2.5,  3.4,  and  3.4.1 


3.2.6 


3.3.3; 


3.6.1 


3.6.2 


3.6.4 


3.7.1 


4.1.1 


4.1.2! 


.1.2.^ 


4.1.2.3 


4.2.2.1 


4.2.3.1 


4.3 


Description  of  Collection  of  Information  Activity 


Herd  health  maintenance  and  sun/eillance  to  be  documented,  available,  and 
in  accordance  with  documented  procedures:  record  standard  veterinary 
care 


Animal  facility  SOPs 


Validate  assay  methods 


Procurement  and  processing  of  xenografts  using  documented  aseptic  condi- 
tions 


Develop,  implement,  and  enforce  SOPs  for  procurement  and  screening  proc- 
esses 


Communicate  to  FDA  animal  necropsy  findings  pertinent  to  health  of  recipi- 
ent 


PHS  specimens  to  t>e  Mnked  to  health  records;  provide  to  FDA  justification  for 
types  of  tissues,  cells,  and  plasma,  and  quantities  of  plasma  and  leu- 
kocytes collected 


21  CFR  Section  (unless  otherwise 
stated) 


211.100  and  211.122 


PHSPottcy' 


211.160(a) 


211.100  and  211.122 


211.84(d)  and  211.122(c) 


312.32(c) 


312.23(a)(6) 


Sun/eillance  of  xenotransplanf  recipient;  sponsor  ensures  documentation  of 
surveillance  program  life-long  (justify  >2  yrs);  investigator  case  histories  (2 
yrs.  after  investigatran  is  discontinued) 


Sponsor  to  justify  amount  and  type  of  resent  samples 


System  for  prompt  retrieval  of  PHS  specimens  and  linkage  to  medkal 
records  (recipient  and  source  ^nimal) 


Notify  FDA  of  a  clinical  episode  potentially  representing  a  xenogeneic  infec- 
tk)n 


Document  collaborations  (transfer  of  ot>ligation) 


Develop  educational  materials  (sponsor  provides  investigators  with  informa- 
tk>n  needed  to  conduct  investigation  property) 


Sponsor  to  keep  records  of  receipt,  shipment,  and  disposition  of  investigative 
dnjg;  investigator  to  keep  records  of  case  histories 


312.23(a)(6)(iiiMf)      and      (g).      and 
312.62(b)  and  (c) 


211.122 


312.57(a) 


312.32 


312.52 


312.50 


312.57  and  312.62(b) 


Dhs^/,/mWFnA®h«„!!iil2SrH^°l!?'K°"»""!I!f"®  Care  and  Use  of  Laboratory  Animals"  (http://www.grants.nih.gov/grants/olaw/references/ 
S&nVe  pSeramegls!^)  ^  ^  ^*''^^'  ""^  "  "°'  responsible  for  subsequent  changes  to  the  Web  sitfafter  this  documem^ 

se;rt^"a,lS?sT^^^^^^^^  ^^  web  s«e  address,  but  .s  not  responsive  for  sub- 

3The  NRC  s  "Guide  for  the  Care  and  Use  of  Laboratory  Animals"  (1996). 


Dated;  July  2,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-17407  Filed  7-9-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  sohcits  comments  on 
the  procedures  being  implemented  by 
FDA  to  assist  U.S.  dairy  product 
manufacturers  and  processors  that  wish 
AGENCY:  Food  and  Drug  Administration,     to  export  dairy  products  to  Chile.  In  the 
^^S.  Federal  Register  of  May  21 ,  2003  (68  FR 

ACTION:  Notice.  27821),  FDA  published  a  notice 

announcing  the  Office  of  Management 

SUMMARY:  The  Food  and  Drug  and  Budget's  (0MB)  approval  of  this 

Administration  (FDA)  is  aimouncing  an  collection  of  information  (OMB  control 
opportunity  for  public  comment  on  the  nmnber  0910-0509).  Since  this  was  an 
proposed  collection  of  certain  emergency  approval  that  expires  on 


Food  and  Drug  Administration 

[Docket  No.  2003N-0295] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Establishing  and 
Maintaining  a  List  of  U.S.  Dairy 
Product  Manufacturers/Processors 
With  Interest  in  Exporting  to  Chile 
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October  31.  2003,  FDA  is  following  the 
normal  PRA  clearance  procedures  by 
issuing  this  notice. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  September  8,  2003. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  nimiber  foimd  in  brackets  in  the 
heading  of  this  docimient. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Robbins,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 

SUPPt^MENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from 
0MB  for  each  collection  of  information 
they  conduct  or  sponsor.  "Collection  of 
information"  is  defined  in  44  U.S.C. 
3502(3)  and  5  CFR  1320.3(c)  and 
includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Guidance  for  Industry  and  FDA: 
Establishing  and  Maintaining  a  List  of 
U.S.  Dairy  Product  Manufacturers/ 
Processors  With  Interest  in  Exportine  to 
Chile 

Section  701(h)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
371(h))  authorizes  the  Secretary  of 
Health  and  Hiunan  Services  (the 
Secretary)  to  develop  guidance 
documents  with  public  participation 
presenting  the  views  of  the  Secretary  on 
matters  under  the  jurisdiction  of  FDA. 

In  the  Federal  Register  of  May  23, 
2003  (68  FR  28237),  FDA  announced  the 
availability  of  a  guidance  entitled 
"Establishing  and  Maintaining  a  List  of 
U.S.  Dairy  Product  Manufacturers/ 
Processors  With  Interest  in  Exporting  to 
Chile."  The  guidance  provided 
voluntary  recommendations  on  the 
process  for  firms  that  wish  to  export 
dairy  products  to  Chile.  FDA  is  taking 
this  action  in  response  to  discussions 
with  Chile  that  have  been  adjunct  to  the 
negotiations  of  the  United  States-Chile 
Free  Trade  Agreement.  As  a  result  of 
those  discussions,  Chile  recognized 
FDA  as  the  competent  food  safety 
authority  in  the  United  States  to  identify 
U.S.  dairy  product  manufactiirers  and 
processors  eligible  to  export  to  Chile 
and  concluded  that  it  will  not  conduct 
individual  inspections  of  U.S.  firms 
identified  by  ITDA  as  eligible  to  export 
to  Chile. 

Therefore,  FDA  intends  to  establish 
and  maintain  a  list  identifying  U.S. 
manufacturers/processors  that  have 
expressed  interest  to  FDA  in  exporting 
dairy  products  to  Chile,  are  subject  to 
FDA  jiuisdiction,  and  are  not  the  subject 
of  a  pending  judicial  enforcement  action 
(i.e.  an  injunction  or  seizure)  or  an 
unresolved  warning  letter.  Under  this 
guidance,  FDA  recommends  that  U.S 
firms  that  want  to  be  placed  on  the  list 
send  information  to  FT)A  (i.e.,  name  and 
address  of  the  firm  and  the 
manufactiiring  plant;  name,  telephone 
number,  and  e-mail  address  (if 
available)  of  contact  person;  list  of 
products  presently  shipped  and 
expected  to  he  shipped  in  the  next  3 
years;  identities  of  agencies  that  inspect 
the  plant  and  date  of  last  inspection 
plant  number  and  copy  of  last 
inspection  notice;  and,  if  other  than  an 
FDA  inspection,  copy  of  last  inspection 
report.  The  term  "dairy  products,"  for 
purposes  of  this  list,  is  not  intended  to 
cover  the  raw  agricultural  commodity 
raw  milk.  The  guidance  can  be  found  at 
http://www.cfsan.fda.gov/ 
guidance.html. 

The  burden  estimates  presented  in  the 
following  paragraphs  considered  the 
number  of  U.S.  firms  that  FDA  believes 


produce  dairy  products  and  that  will  be 
interested  in  exporting  to  Chile,  which 
is  estimated  to  total  75.  After  the  first 
year,  FDA  believes  that  approximately 
eight  new  firms  each  year  will  be 
interested  in  exporting  dairy  products  to 
Chile,  and  thus,  being  placed  on  the  list. 

In  the  Federal  Register  of  April  10, 
2003  (68  FR  17655),  FDA  published  an 
emergency  notice  requesting  public 
comment  on  the  information  collection 
provisions  that  had  been  submitted  to 
OMB  for  emergency  processing  imder 
the  PRA.  Four  comments  were  received 
from  trade  associations  and  private 
industry. 

Two  comments  expressed  concern 
that  there  may  be  a  significant  delay 
between  the  time  a  firm  submits  a 
request  to  FDA  to  be  listed  and  the  time 
it  is  actually  placed  on  the  list  for  export 
to  Chile.  FDA  believes  that  it  has 
addressed  this  situation  in  development 
of  its  guidance.  The  agency  developed 
procedures  for  establishing  and 
maintaining  the  list  to  minimize  the 
time  required  for  placement  of  an 
eligible  firm  within  a  reasonable  and 
predictable  time  after  making  a  request 
to  FDA  to  be  listed. 

One  comment  expressed  concern  that 
it  is  xmnecessary  for  FDA  to  request,  for 
firms  already  on  other  recognized 
Federal  Government  lists,  the  identity  of 
the  agencies  that  inspect  the  plant  and 
the  date  of  last  inspection;  plant  number 
and  copy  of  the  last  inspection  notice; 
and,  if  other  than  an  FDA  inspection,  a 
copy  of  the  last  inspection.  FDA 
believes  that  it  is  necessary  to  verify  the 
status  of  all  firms  making  application  to 
the  agency  to  be  included  on  the  list. 
This  process  will  be  greatly  facilitated 
by  the  information  that  is  being 
requested.  By  placing  a  firm  on  the  list, 
FDA  will  be  attesting  that  the  firm  is 
under  the  regulatory  jurisdiction  of  FDA 
and  is  not  the  subject  of  a  pending  FDA 
judicial  enforcement  action  or  an 
imresolved  warning  letter.  The  lists 
identified  by  the  comments,  "The 
Interstate  Milk  Shippers  List  for  Grade 
'A'  Dairy  Plants"  and  "The  List  of  Dairy 
Plants  Surveyed  and  Approved  for 
USDA  Grading  Service,"  are  product 
specific  and  may  not  include  the 
products  the  firms  intend  to  export  to 
Chile.  This  would  preclude  the  use  of 
these  lists  for  some  firms. 

One  comment  noted  that  FDA  should 
make  use  of  existing  lists  and  inspection 
programs  when  determining  if  a  firm 
should  be  placed  on  the  list.  FDA 
believes  that  it  is  necessary,  for  each 
initial  listing  of  a  firm,  for  the  agency  to 
create  a  complete  and  imique  file 
corresponding  to  each  request  for 
placement  on  the  list.  The 
documentation  contained  in  this  file 


would  include  all  relevant  information 
necessary  to  demonstrate  satisfaction  of 
the  minimum  conditions  for  listing  of  a 
firm,  including  a  copy  of  the  most 
current  inspection  report,  whether  that 
inspection  was  conducted  by  FDA  or  by 
another  regulatory  entity,  i.e.,  the  U.S. 
Department  of  Agriculture  (USDA)  or  a 
State  regulatory  agency.  FDA  believes 
that  a  copy  of  the  inspection  report, 
appended  to  the  request  for  placement 
on  the  list,  is  necessary  to  meet 
minimimi  documentation  requirements. 
A  firm's  presence  on  any  other  list 
would  not  be  sufficient  to  docimient 
satisfaction  of  the  listing  criteria.  FDA's 
request  to  receive  information  on  the 
Federal  or  State  agency  that  conducted 
the  most  current  inspection  and,  if  other 
than  FDA,  a  copy  of  the  most  current 
inspection  report,  will  facilitate  the 
completion  of  the  documentation  file 
and  the  review  process  and  will 
expedite  the  overall  listing  procedure. 

One  comment  encouraged  FDA  to 
establish  a  system  for  adding  plants  to 
the  list  that  is  simple  and  rapid,  with 
clear  administrative  rules  and  to 
consider  allowing  application  to  the  list 
through  the  Internet.  FDA  will  be  using 
the  Internet  to  post  and  maintain  the 
list.  FDA  is  not  prepared  to  allow 
application  to  the  list  through  the 
Internet  at  this  time.  Once  the  list  is 
established  and  in  use,  FDA  will 
consider  whether  it  is  feasible  to  use  the 
Internet  to  receive  applications. 

One  comment  expressed  concern  that 
FDA,  by  estabhshing  a  list  of  U.S.  dairy 
product  manufacturers/processors  that 
wish  to  export  daily  products  to  Chile, 
would  do  the  following  actions:  (1) 
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DupUcate  existing  procedures  already  in 
place  at  USDA  and  State  Departments  of 
Agriculture  for  obtaining  export 
"documents"  necessary  for  market 
access  of  U.S.  dairy  products  into  Chile; 
(2)  cause  manufacturers  to  have  to 
obtain  such  dociiments  from  more  than 
one  Federal  or  State  agency;  and  (3) 
otherwise  complicate  the  procedures 
whereby  U.S.  dairy  manufacturers  could 
export  their  products  to  Chile.  These 
comments  also  suggested  that,  in  the 
future,  FDA  should  defer  to  the  USDA 
on  "negotiations"  pertaining  to  export 
of  U.S.  dairy  products  to  other 
countries. 

The  comments  indicate  that  some 
clarification  of  the  roles  and 
responsibilities  of  U.S.  Government 
agencies  is  necessary.  While  FDA 
participates  in  many  cooperative 
activities  with  U.S.  States  and  with 
USDA  in  the  area  of  food  safety,  FDA  is 
the  principal  Federal  agency  within  the 
U.S.  Government  responsible  for  the 
hiunan  health  aspects  of  dairy  product 
safety.  As  such,  FDA  is  the  appropriate 
U.S.  agency  to  participate  in  discussions 
with  foreign  governments  on  matters 
relevant  to  the  public  (human)  health 
aspects  of  U.S.  dairy  products.  As  stated 
in  the  April  10,  2003,  Federal  Register 
dociunent,  Chilean  authorities  have 
recognized  FDA  as  the  competent  food 
safety  (public  health)  authority  in  the 
United  States  to  identify  U.S.  dairy 
product  manufactiuers  eligible  to  export 
to  Chile.  In  this  context,  Chilean 
authorities  will  rely  on  FDA  to  list  these 
firms  and  to  notify  Chile  regularly  of  all 
U.S.  dairy  firms  that  have  met  the 
criteria  to  be  listed.  On  the  basis  of  a 


regularly  updated  list  identifying  firms 
that  have  applied  to  FDA  to  be  listed, 
that  are  under  FDA  jurisdiction,  and 
that  are  not  the  subject  of  a  pending 
judicial  FDA  enforcement  action  or 
unresolved  FDA  warning  letter,  Chilean 
authorities  will  consider  U.S.  dairy 
products  entering  Chile  to  have  satisfied 
public  (human)  health  requirements. 
Contrary  to  the  suggestion  in  the 
comment,  no  consignment-specific 
"document"  issued  by  FDA  must 
accompany  any  individual  consignment 
-of  these  dairy  products. 

USDA's  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
responsible  for  dairy  product  safety 
with  respect  to  animal  health.  Many 
countries,  including  Chile,  mandate  that 
each  exported  consignment  of  U.S.  dairy 
products  be  accompanied  by  a 
certificate  issued  by  APHIS  attesting  to 
satisfection  of  certain  animal  health 
requirements.  With  regard  to  the  present 
situation,  Chilean  authorities  will  still 
require  the  consignment-specific 
certificate  dejnonstrating  satisfaction  of 
certain  animal  health  provisions.  The 
establishment  of  the  proposed  list  of 
U.S.  dairy  product  manufacturers  and 
processors  by  FDA  will  not  affect  the 
requirement  for  the  consignment- 
specific  APHIS  certificate. 

Negotiations  with  Chile  which  led  to 
the  proposal  for,  and  decision  to  move 
forward  with,  the  list  were  conducted 
by  a  U.S.  Government  team  comprised 
of,  among  others,  both  FDA  and  several 
USDA  agencies,  including  APHIS  and 
Agricultural  Marketing  Service. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Recordkeeping  Burden^ 


No.  of  Respondents 


752 


83 


8* 
Total 


Annual  Frequency  per 
Response 


1 


Total  Annual  Records 


75 


Hours  per  Response 


1.5 


1.5 


0.5 


Total  Hours 


112.5 


12 


129 


^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information 

'rirsi  year  burden. 

3  Recurring  burden.  « 

"Recurring  burden  in  reporting  changes,  including  time  reviewing  collection  of  information  and  corresponding  to  FDA. 


The  estimate  of  the  number  of  firms 
is  based  on  the  actual  number  of  U.S. 
firms  that  applied  to  be  placed  on  the 
list  as  a  result  of  the  Federal  Register  of 
May  23,  2003  (68  FR  28237),  publication 
of  the  availability  of  a  guidance  entitled 
"Establishing  and  Maintaining  a  List  of 
U.S.  Dairy  Product  Manufacturers/ 
Processors  With  Interest  in  Exporting  to 


Chile."  The  estimate  of  the  number  of 
hours  that  it  will  take  a  firm  to  gather 
the  information  needed  to  be  placed  on 
the  list  is  based  on  FDA's  experience 
with  firms  submitting  similar  requests. 
FDA  believes  that  the  information  to  be 
submitted  will  be  readily  available  to 
the  firms.  We  estimate  that  for  the  first 
year  a  firm  will  require  1.5  hours  to  read 


the  Federal  Register,  gather  the 
information  needed,  and  to  prepare  a 
communication  to  FDA  that  contains 
the  information  and 

requests  that  the  firm  be  placed  on  the 
list.  We  estimate  the  recurring  burden  in 
subsequent  years  to  be  1.5  hours  for  a 
new  firm  to  be  placed  on  the  list  and  0.5 
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hours  for  reporting  changes  to  FDA  for 
firms  aheady  on  the  list. 

Dated:  July  2,  2003. 
Jefifrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  E)oc.  03-17408  Filed  7-9-03;  8:45  am] 

BILUNQ  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003D-01 17] 

Agency  information  Coilection 
Activities;  Proposed  Coliection; 
Comment  Request;  Inspection  by 
Accredited  Persons  Program  Under 
ttie  Medical  Device  User  Fee  and 
Modernization  Act  of  2002 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 


SUMMARY:  Tlie  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  publication  of  the  criteria  FDA 
intends  to  use  to  accredit  third  parties 
to  conduct  inspections  of  eligible 
manufacturers  of  class  II  or  class  III 
medical  devices. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  September  8,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  All 
conmients  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Robbins,  Office  of  Management 


Programs  (HFA-250),  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1223. 
SUPPt-EMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  26,  2003  (68  FR 
38065),  FDA  published  a  notice 
announcing  the  Office  of  Management 
and  Budget's  (OMB)  approval  of  this 
collection  of  information  (OMB  control 
number  0910-0510).  Since  this  was  an 
emergency  approval  that  expires  on 
September  30,  2003,  FDA  is  following 
the  normal  PRA  clearance  procedures 
by  issuing  this  notice.  Under  the  PRA 
(44  U.S.C.  3501-3520),  Federal  agencies 
must  obtain  approval  from  OMB  for 
each  collection  of  information  they 
conduct  or  sponsor.  "Collection  of 
information"  is  defined  in  44  U.S.C. 
3502(3)  and  5  CFR  1320.3(c)  and 
includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciuacy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  coilection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Medical  Devices:  Inspection  by 
Accredited  Persons  Program  Under 
MDUFMA  (OMB  Control  Number  0910- 
0510)— Extension 

The  Medical  Device  User  Fee  and 
Modernization  Act  of  2002  (MDUFMA) 


(Public  Law  107-250)  was  signed  into 
law  on  October  26,  2002.  Section  201  of 
MDUFMA  adds  a  new  paragraph  "g"  to 
section  704  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
374),  directing  FDA  to  accredit  third 
parties  (accredited  persons  or  APs)  to 
conduct  inspections  of  eligible 
manufacturers  of  class  II  or  class  EQ 
devices.  This  is  a  volimtary  program; 
eligible  manufacturers  have  the  option 
of  being  inspected  by  an  AP  or  by  FDA. 
The  new  law  requires  FDA,  within  180 
days  from  the  date  of  MDUFMA  was 
signed  into  law,  to  publish  in  the 
Federal  Register  criteria  to  accredit  or 
deny  accreditation  to  persons  who 
request  to  perform  these  inspections 
(section  704(g)(2)  of  the  act). 

In  the  Federal  Register  of  April  28, 
2003  (68  FR  22388),  FDA  pubhshed  a 
notice  annoimcing  that  a  proposed 
collection  of  information  has  been 
submitted  to  OMB  for  emergency 
processing  under  the  PRA.  Interested 
persons  were  given  imtil  May  28,  2003, 
to  comment  on  the  notice.  Elsewhere  in 
that  issue  of  the  Federal  Register  (68  FR 
22400),  FDA  pubhshed  a  document 
announcing  the  criteria  it  will  use  to 
accredit  persons  to  inspect  ehgible 
device  manufacturers  and  the 
availability  of  a  guidance  entitled 
"Implementation  of  the  Inspection  by 
Accredited  Persons  Program  Under  the 
Medical  Device  User  Fee  and 
Modernization  Act  of  2002; 
Accreditation  Criteria:  Guidance  for 
hidustry,  FDA  Staff,  and  Thfrd  Parties." 

FDA  received  a  total  of  three 
comments  from  .a  trade  association,  an 
industry  association,  and  a  consultant. 
These  comments  were  not  specifically 
related  to  the  information  collection  for 
the  submission  of  appUcations  to 
become  an  accredited  person.  The 
comments  addressed  the 
implementation  of  the  third  party 
inspection  program.  FDA  will  take  these 
comments  into  consideration  in  further 
developing  its  third  party  inspection  ' 
program. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1.— Estimated  Annual  Reporting  Burden^ 


Item 


Request  for  Accreditation 

(First  Year) 
Request  for  Accreditation 

(Second  Year) 
Request  for  Accreditation 

(Third  Year) 
Total  Hours 


No.  of  Respondents 


25 

10 

5 


Annual  Frequency 
per  Response 


Total  Annual 
Records 


25 

10 

5 


Hours  per  Response 


80 
15 
80 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witti  this  cottection  of  information. 


Total  Hours 

2,000 
ISO 

400 

2,550 


FDA  based  these  estimates  on 
conversations  with  industry,  trade 
association  representatives,  and  internal 
FDA  estimates.  Our  expectation  is  that 
25  bodies  will  apply  and  meet  the 
minimum  standard  for  being  accredited. 
Under  MDUFMA,  we  can  only  accredit 
15  persons  during  the  first  year.  We 
expect  that  the  lowest  ranking  10  (the 
ones  not  accredited)  wiU  reapply  the 
following  year  and  will  submit  an 
updated  application.  Five  new 
applicants  may  apply  the  third  year. 
Once  an  organization  is  accredited,  it 
will  not  be  required  to  reapply. 

Dated:  July  2,  2003. 
Jef&ey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-17411  Filed  7-9-03;  8:45  am] 

BILUNQ  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Notice  of  Approval  of  New  Animal  Drug 
Applications;  Chiortetracyciine 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  that  in  2001  it  approved  a 
supplemental  new  animal  drug 
application  (NADA)  filed  by  Alpharma, 
Inc.  The  supplemental  NADA  provided 
for  use  of  chiortetracyciine  Type  A 
medicated  articles  to  make  Type  B  and 
Type  C  medicated  swine  feeds  for  the 
control  of  porcine  proliferative 
enteropathies  (ileitis).  The  applicable 
section  of  the  regulation  did  not  require 
amendment. 

FOR  FURTHER  INFORMATKM  CONTACT:  Joan 
C.  Gotthardt,  Center  for  Veterinary 
Medicine  (HFV-130),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-7571.  e- 
mail:  jgotthai^cvm.fda.gov. 


SUPPLEMENTARY  INFORMATION:  In 

accordance  with  section  512(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(i))  and  21  CFR 
514.105(a)  and  514.106(a),  FDA  is 
providing  notice  that  in  2001  it 
approved  a  supplemental  NADA  that 
was  not  the  subject  of  a  final  rule.  A 
final  rule  was  not  published  because  21 
CFR  558.128  did  not  require 
amendment. 

On  November  15,  2001,  FDA 
approved  a  supplement  filed  by 
Alpharma,  Inc.,  One  Executive  Dr.,  P.O. 
Box  1399,  Fort  Lee,  NJ  07024  to  NADA 
48-761  for  AUREOMYCIN 
(chiortetracyciine)  Type  A  medicated 
articles.  The  supplemental  NADA 
provided  for  use  of  AUREOMYCIN  Type 
A  medicated  articles  to  make  Type  B 
and  Type  C  medicated  swine  feeds  for 
the  control  of  porcine  proliferative 
enteropathies  (ileitis)  caused  by 
Lawsonia  intracellularis  susceptible  to 
chiortetracyciine.  No  new  data  were 
submitted.  The  necessary  amendment  to 
21  CFR  558.128  was  made  in  a  final  rule 
(65  FR  45881,  July  26,  2000)  for  the 
2000  supplemental  approved  of  the 
identical  claim  for  Alpharma,  Inc.'s 
CHLORMAX  (chiortetracyciine)  Type  A 
medicated  articles,  approved  imder 
NADA  046-699. 

A  freedom  of  information  summary 
containing  approved  product  labeling 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-30S),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  June  25,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-17440  Filed  7-9-03;  8:45  am] 
BUJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Notice  of  Approval  of  New  Animal  Drug 
Applications;  Bacitracin;  Lasaiocid; 
Narasin;  Roxarsone 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  that  in  2002  it  approved  two. 
original  abbreviated  new  animal  drug 
apphcations  (ANADAs)  for  clindamycin 
hydrochloride  oral  dosage  forms  for 
dogs  that  were  not  the  subject  of  final     , 
rules.  Final  rules  were  not  pubUshed 
because  the  drug-specific  section  of  the 
regulation  did  not  require  amendment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855,  301-827-8549,  e- 
mail:  lluther@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  512(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(i))  and  21  CFR 
514.105(a)  and  514.106(a),  FDA  is 
providing  notice  that  in  2002  it 
approved  two  original  ANADAs  for 
clindamycin  hydrochloride  oral  dosage 
forms  for  dogs  that  were  not  the  subject 
of  final  rules.  Final  rules  were  not 
published  because  21  CFR  520.446  di^ 
not  require  amendment. 

On  Jxme  6,  2001,  FDA  approved 
original  ANADA  200-316  filed  by 
Delmarva  Laboratories,  Inc.,  2200 
Wadebridge  Rd.,  P.O.  Box  525, 
Midlothian,  VA  23113,  for  the 
veterinary  prescription  use  of 
CLINTABS  (clindamycin  hydrochloride) 
Tablets  in  dogs.  On^une  14,  2002,  FDA 
approved  original  ANADA  200-298 
filed  by  Phoenix  Scientific,  Inc.,  3915 
South  48th  St.  Terrace,  P.O.  Box  6457, 
St.  Joseph,  MO  64506-0457,  for  the 
veterinary  prescription  use  of 
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Clindamycin  Hydrochloride  Capsules  irr 
dogs. 

Both  Delmarva  Laboratories' 
CLINTABS  Tablets  and  Phoenix 
Scientific's  Clindamycin  Hydrochloride 
Capsules  are  approved  for  the  for 
treatment  of  soft  tissue  infections 
(woimds  and  abscesses],  dental 
infections,  and  osteomyelitis  caused  by 
susceptible  strains  of  Staphylococcus 
aureus,  soft  tissue  infections  (deep 
woimds  and  abscesses),  dental 
infections,  and  osteomyelitis  caused  by 
or  associated  with  susceptible  strains  of 
Bacteroides  fragilis,  Bacteroides 
melaninogenicus,  Fusobacterium 
necrophorum,  and  Clostridium 
perfringens  as  generic  copies  of 
Pharmacia  &  Upjohn's  ANTIROBE 
Capsules,  approved  imder  NADA  120- 
161.  The  necessary  amendments  adding 
these  sponsors'  drug  label  codes  to  21 
CFR  520.446  were  made  in  a  final  rule 
(67  FR  54954,  August  27,  2002)  for  the 
approval  of  an  unrelated  supplemental 
NADA  for  the  pioneer  product. 

Freedom  of  information  sununaries 
containing  approved  product  labeling 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  June  25,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veteriiuiry  Medicine. 
(FR  Doc.  03-17438  Filed  7-9-03;  8:45  am) 
BHJJNG  CODE  41C0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0232] 

Universal  Reagents,  Inc.;  Opportunity 
for  Hearing  on  a  Proposal  to  Revoke 
U.S.  License  No.  0887 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administratiofi  (FDA)  is  annoimcing  an 
opportimity  for  hearing  on  a  proposal  to 
revoke  the  biologies  license  (U.S. 
License  No.  0887)  issued  to  Universal 
Reagents,  Inc.  (URl).  for  the  manufacture 
of  Source  Plasma.  The  proposed 
revocation  is  based  on  the  failiu«  of  the 
establishment  and  tfie  product  for 
which  the  license  has  been  issued  to 
conform  to  the  applicable  standards 
established  in  the  license  and  in  the 
regulations. 


DATES:  URI  may  submit  a  written  or 
electronic  request  for  a  hearing  to  the 
Division  of  Dockets  Management  by 
August  11,  2003,  and  any  data  and 
information  justifying  a  hearing  by 
September  8.  2003.  Chher  interested 
persons  may  submit  written  or 
electronic  comments  on  the  proposed 
revocation  to  the  Division  of  Dockets 
Management  by  September  8.  2003. 
ADDRESSES:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  written 
comments  on  the  proposed  revocation 
to  the  Division  of  Dockets  Management 
(HFA-305).  Food  and  Drug 
Administration,  5B30  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  requests  or  comments  to 
http://www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nathaniel  L.  Geary,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
RockviUe  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
initiating  proceedings  to  revoke  the 
biologies  Ucense  (U.S.  License  No.  0887) 
issued  to  URI,  2858  North  Pennsylvania 
St.,  Indianapolis,  IN  46202,  for  the 
manufacture  of  Source  Plasma.  The 
proposed  revocation  is  based  on  the 
failure  of  URI  to  conform  to  the 
applicable  standards  established  in  its 
license  and  certain  requirements  of 
subchapter  F,  parts  600  to  640  (21  CFR 
parts  600  to  640). 

L  Findings 

FDA  inspected  URI  between  May  29 
and  Jime  3.  2002.  Additionally,  on  June 
7,  2002,  FDA  inspected  Central  hidiana 
Regional  Blood  Center,  Inc.  (CIRBC). 
Indianapolis,  IN,  which  performs 
infectious  disease  testing  for  URI  under 
a  contract  agreement.  FDA  determined, 
through  its  investigation  and 
inspections  of  both  URI  and  CIRBC,  that 
URI  had  significant  deviations  from  the 
standards  established  in  its  license  as 
well  as  in  the  applicable  Federal 
regulations.  FDA  also  dociunented  that 
URI  has  willfully  engaged  in  violative 
recordkeeping  practices  and  falsified 
records  it  submitted  to  FDA.  The 
deviations  noted  during  the  inspections 
included,  but  were  not  Umited  to,  the 
following: 

1.  In  violation  of  §§  610.40(a)  and 
606.160(b)(2)(i),  test  results  for  Source 
Plasma  units  0730900, 0730911,  and 
0730912  for  the  hepatitis  B  surface 
antigen  (HBsAg)  and  the  antibody  to  the 
human  immunodeficiency  virus  types  1 
and  2  (anti-HIV-1/2)  were  missing  from 
the  Transfer  PC  Mainframe  Unit 
4lejection  Report  (a  computer  generated 


report).  On  June  3,  2002.  URI  provided 
the  FDA  investigator  with  what  URI 
identified  as  the  missing  test  results. 
According  to  these  results,  the  HBsAg 
and  anti-HIV-1/2  tests,  which 
purportedly  were  performed  by  CIRBC, 
were  negative  for  Source  Plasma  units 
0730900,  0730911, and  0730912. 
However,  the  document  did  not  bear  a 
date  or  time  in  the  designated  reporting 
fields.  Contrary  to  the  documents 
obtained  at  the  URI  inspection,  FDA's 
inspection  of  CIRBC  disclosed  that  the 
required  testing  for  HBsAg  and  anti- 
HIV-1/2  was  not  completed  or 
performed  for  these  Source  Plasma 
units. 

2.  In  violation  of  §§  610.40(a)  and 
606.160(b)(2)(i),  HBsAg  and  anti-HIV-1/ 
2  test  results  for  Source  Plasma  unit 
0729859  were  missing  on  a  Transfer 
Report  and  on  a  Testing  Status  Report. 
An  additional  notation  on  the  Testing 
Status  Report  stated  "sample  too  old  to 
complete  testing."  An  additional  record 
that  FDA  collected  during  the  URI 
inspection,  a  Laboratory  Request  Form 
dated  June  4,  2001,  that  URI  generated, 
showed  that  all  test  results  for  unit 
0729859.  including  HBsAg  and  anti- 
HrV-1/2  testing,  were  documented  as 
"NR"  or  nonreactive.  During  the 
closeout  discussion  on  June  3,  2002, 
URI  provided  the  FDA  investigator  with 
a  Testing  Status  Report  stating  that  the 
testing  had  been  performed  at  CIRBC 
and  that  test  results  for  HBsAg  and  anti- 
HIV-1/2  were  "N"  or  negative  for  unit 
0729859.  Contrary  to  the  documents 
obtained  at  the  URI  inspection,  FDA's 
inspection  of  CIRBC  disclosed  that 
infectious  disease  testing  for  HBsAg  and 
anti-HrV-1/2  was  not  performed  on 
Source  Plasma  unit  0729859. 

3.  hi  violation  of  §  606.160(b)(2)(i). 
URI  failed  to  maintain  anti-HIV-1/2  re- 
testing  residts  for  Soiuce  Plasma  imit 
0729718.  On  a  Transfer  Report  dated 
May  5,  2001,  Som-ce  Plasma  unit 
0729718  tested  reactive  for  anti-HTV-l/ 
2  in  testing  conducted  by  CIRBC.  Rather 
than  producing  the  results  of  re-testing 
on  that  unit,  however,  URI  provided  the 
FDA  investigator,  during  the  closeout 
discussion  on  Jime  3,  2002,  with  a 
Testing  Status  Report  for  unit  0729718 
that  noted  an  "N"  or  "nonreactive"  test 
result  for  the  initial  anti-HIV-1/2  test. 
No  date  or  time  was  documented  on  the 
report;  however,  a  notation  on  the  report 
stated  that  it  was  reviewed  by  URI  on 
May  9,  2000  [sic].  The  sequence  number 
noted  on  the  report  was  7899.  FDA's 
inspection  of  CIRBC  disclosed  that  all 
infectious  disease  testing  related  to  anti-  ■ 
HIV-1/2  that  CIRBC  performed  on  unit 
0729718  in  2001  was  associated  with 
sequence  number  1995,  not  7899. 
CIRBC's  records  showed  that  anti-HIV- 
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1/2  testing  for  unit  0729718  was 
perfonned  on  or  about  May  5,  2001,  and 
the  result  was  reactive.  CIRBC's  records . 
showed  that  the  results  of  repeat 
duplicate  anti-HIV-1/2  tests  on  unit 
0729718,  conducted  on  May  7,  2001, 
were  negative. 

In  a  certified,  return-receipt  letter 
dated  October  23,  2002,  and  issued 
under  §  601.5(b),  FDA  ouUined  the 
deviations  noted  at  the  inspection  of 
URI.  FDA  ndtified  URI  of  FDA's  intent 
to  revoke  U.S.  License  No.  0887  and 
announced  the  agency's  intent  to  offer 
an  opportunity  for  hearing.  In  situations 
involving  willfulness,  FDA  need  not 
provide  an  opportunity  for  the  licensee 
to  demonstrate  or  achieve  compliance. 
FDA  acknowledged  receipt  of  URI's 
June  7,  2002,  response  to  the  Form 
FDA-483  for  the  May  29  to  June  3,  2002, 
inspection  to  which  URI  had  attached 
copies  of  the  same  falsified  and 
discrepant  records  that  URI  previously 
provided  to  the  FDA  investigator  during 
the  inspection.  FDA's  review  of  the 
response  disclosed  continuing 
inconsistencies  with  the  results  of  the 
inspection  and  investigation. 

Based  on  FDA's  inspectional  and 
investigational  results,  FDA  has 
determined  that  URI  willfully  engaged 
in  violative  recordkeeping  practices  and 
provided  false  manufacturing  records  to 
FDA  as  corrective  actions  for  the 
previously  noted  deficiencies. 
Additionally,  URI's  June  7,  2002, 
response  to  the  Form  FDA-483 
demonstrates  that  URI  willfully 
continued  to  submit  falsified  documents 
to  FDA. 

FDA  also  notes  that  URI  has  had  a 
history  of  noncompliance  with  the 
applicable  standards  and  regulations  as 
shown  by  significant  deviations  that 
were  documented  during  previous 
inspections  of  URI.  Among  those 
various  deviations  were  discrepancies 
in  URI's  test  result  records,  including 
discrepancies  in  the  test  results  for  the 
antibody  to  HIV  type  1.  FDA 
emphasized  the  seriousness  of  URI's 
various  deviations  in  letters  to  URI, 
including  a  notice  of  adverse  findings 
letter  dated  October  20, 1988,  a  notice 
of  advearse  findings  letter  dated 
September  26,  1989,  a  warning  letter 
dated  October  19, 1992,  and  a  warning 
letter  dated  July  20,  2000. 

n.  Notioe  of  Opportunity  for  Hearing 

Because  URI  did  not  submit  a 
response  to  the  FDA  letter  dated 
October  23,  2002,  and  did  not  waive  an 
opportunity  for  hearing  under  21  CFR 
12.21(b),  FDA  is  issuing  a  notice  of 
opportunity  for  hearing  on  a  proposal  to 
revoke  the  biologies  license  (U.S. 


License  No.  0887}  issued  to  URI  for 
Source  Plasma. 

FDA  has  placed  copies  of  the 
documents  relevant  to  the  proposed 
revocation  on  file  with  the  Division  of 
Dockets  Management  (see  ADDRESSES) 
under  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  These  docimients  include 
FDA's  letters  to  URI  dated  October  20, 
1988,  September  26,  1989,  October  19, 
1992.  July  20,  2000,  and  October  23. 
2002,  and  URI's  response  to  FDA  dated 
June  7,  2002.  These  documents  are 
available  for  public  examination  in  the 
Division  of  Dockets  Management 
between 9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FDA  procedures  and  requirements 
governing  a  notice  of  opportunity  for  a 
hearing,  notice  of  appearance  and 
request  for  a  hearing,  grant  or  denial  of 
a  hearing,  and  submission  of  data  and 
information  to  justify  a  hearing  on  a 
proposed  revocation  of  a  license  are 
contained  in  parts  601  and  12  (21  CFR 
part  12).  In  requesting  a  hearing,  a 
person  must  submit  to  FDA's  Division 
of  Dockets  Management  objections  and 
a  request  for  a  hearing  on  each 
objection,  along  with  a  detailed 
description  and  analysis  of  the  factual 
information  to  be  presented  in  support 
of  each  objection,  as  provided  in 
§  12.22.  A  deficient  request  or  objection 
will  be  returned;  however,  the  deficient 
submission  may  be  supplemented  and 
subsequently  filed  if  submitted  within 
the  30-day  time  period  (§  12.22(c)).  The 
objections  should  identify  the  specific 
fact  or  facts  that  are  genuine, 
.  substantial,  and  in  dispute 
(§  12.24(b)(1)).  Mere  allegations  or 
denials  are  not  enough  to  obtain  a 
hearing  (§  12.24(b)(2)).  The 
Commissioner  of  Food  and  Drugs  (the 
Commissioner)  will  deny  the  hearing 
request  if  the  Commissioner  concludes 
that  the  data  and  information  submitted 
are  insufficient  to  justify  the  factual 
determination  urged,  even  if  accurate 
(§  12.24(b)(3)). 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA,  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  nimiber  foimd  in  brackets  in 
the  heading  of  this  document. 
Submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  imder  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  may  be  examined  in  the 
Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  notice  is  issued  under  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262)  and  sections  201,  501,  502, 
505,  701  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (21  U.S.C.  321,  351,  352, 
355,  and  371),  and  under  authority 
delegated  to  the  Commissioner  (21  CFR 
5.10)  and  redelegated  to  the  Director  of 
the  Center  for  Biologies  Evaluation  and 
Research  (21  CFR  5.202). 

Dated:  June  30,  2003. 

lesse  Goodman, 

Director,  Center  for  Biologies  Evaluation  and 
Research. 

[FR  Doc.  03-17410  Filed  7-9-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Hralth  RMOurces  and  Services 
Administration 

Fiscai  Year  2003  Application  Cycle  for 
the  Nursing  Scholarship  Program 
CFDA  93.908 

agency:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Extension  of  time  for 
application  deadline. 


SUMMARY:  This  notice  extends  the  time 
that  applications  will  be  accepted  for 
fiscal  year  2003  for  the  Nursing 
Scholarship  Program.  A  May  6,  2003 
Federal  Register  Notice  (68  FR  24006) 
annoimced  that  applications  for  the 
Nursing  Scholarship  Program  must  be 
received,  or  postmarked,  on  or  before 
June  30,  2003.  For  individuals  who 
requested  a  Nursing  Scholarship 
Program  application  before  June  30, 
2003,  the  deadline  for  receipt  of  an 
application  has  been  extended  to  July 
14,  2003.  These  applications  must  be 
received  by  the  Nursing  Scholarship 
Program,  c/o  I.Q.  Solutions.  11300 
Rockville  Pike,  Suite  801,  Rockville, 
Maryland  20852,  on  or  before  July  14, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Capt.  Bruce  Baggett,  Division  of 
National  Health  Service  Corps,  Bureau 
of  Health  Professions,  Room  8A-55, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857;  1-800-435- 
6464  {bbagget^hrsa.gov). 

Dated:  July  7,  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[ra  Doc.  03-17587  Filed  7-8-03;  11:59  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattti 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose-^ 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Drug 
Abuse  and  HTV  Prevention  in  Youth. 

Date:  July  8,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Kesinee  Nimit,  MD.  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
NationaUnstitutes  of  Health.  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1432. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel. 
Minority  Institutions  Drug  Abuse  Research 
Program  (MIDARP). 

Date:  July  29,  2003. 

rime:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center.  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Eliane  Lazar-Wesley, 
Ph.D.,  Health  Scientist  Administrator,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)  451-4530. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nbs.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and -Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  histitutes  of  Health,  HHS) 


Dated:  July  1,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17403  Filed  7-9-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  hereby 
given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosvue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel.  "DESPR 
Clinical  Data  Management  and  Support". 

Date:  August  5,  2003. 

Time:  9:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave.,  Bethesda,  MD  20814. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  of  Extramural  Affairs, 
National  Institute  6n  Drug  Abuse.  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard.  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  July  1,  2003. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-17404  Filed  7-9-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  July  9, 
2003,  8  AM  to  July  9.  2003.  5  PM. 
Governor's  House  Hotel.  1615  Rhode 
Island  Avenue.  NW.,  Washington,  DC. 
20036.  which  was  published  in  the 
Federal  Register  on  Jime  23,  2003.  68 
FR  37163-37166. 

The  meeting  will  be  held  at  the  St. 
Gregory  Hotel.  2033  M  Street,  NW., 
Washington,  DC,  20036.  The  meeting 
date  and  time  remains  the  same.  The 
meeting  is  closed  to  the  public. 

Dated:  July  1,  2003. 

La  Verne  Y.  Sbingfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17401  Filed  7-9-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiire  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Cell  Death 
and  Injury  in  Neurodegeneration. 

Date;  July  18,  2003. 

Time:  12  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Jefferson  Hotel,  1200  16th 
Street,  NW.,  Washington,  DC  20036. 

Contact  Person:  David  L.  Simpson,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5192, 
MSC  7846,  Bethesda,  MD  20892,  (301)  435- 
1278,  simpsod@mail.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  SEP  to 
Review  Applications  Responsive  to  Global 
Health  Research  Initiative  Program. 

ZJate:  July  24-25.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road.  NW.. 
Washington,  DC  20015. 

Contact  Person:  Ping  Fan,  MD,  Ph.D., 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  Center  for  Scientific 
Review,  6701  Rockledge  Drive  Rm.  5154. 
MSC  7840.  Bethesda.  MD  20892,  301-435- 
1 740,  fanp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Small 
Business:  Occupational  Health. 

£tofe:  July  24,  2003. 

Time:  10  a.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Melrose  Hotel,  2430 
Pennsylvania  Ave.,  NW.,  Washington.  DC 
20037. 

Contact  Person:  Charles  N.  Rafferty,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
MSC  7816.  Bethesda,  MD  20892.  301-435- 
3562,  raffertc@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Small 
Business  Orthopedic  Medicine  Special 
Emphasis. 

Date:  July  24-25.  2003. 

Time:  10  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn  Hotel.  924  25th  Street. 
NW..  Washington,  DC  20037. 

Contact  Person:  Paul  D.  Wagner,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4108. 
MSC  7814,  Bethesda.  MD  20892.  (301)  435- 
6809,  \*vgnerp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Viral 
Pathog^nesis. 

Date.July  24,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Victor  A.  Fung.  Ph.D., 
Scientific  Review  Administrator,  Oncological 
Sciences  Initial  Review  Group.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6178, 
MSC  7804,  Bethesda,  MD  20814-9692,  301- 
435-3504,  vf6n@nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  ZRGl  PTHB 
03M:  Cell  Signaling  in  Cancer. 

Z?cfe.July24.  2003. 

Time:  1  p.m.  to  4  p.m. 


Federal  Register /Vol.  68,  No.  132 /Thursday.  July  10,  2003/  Notices 


41165 


Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
Ph.D.,  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  6701  Rockledge  Drive. 
Room  6212.  MSC  7804.  Bethesda.  MD  20892. 
(301)  435-1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Circadian 
.  Rhythms  &  HPA  Axis. 

Date:  July  24.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo^  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5176, 
MSC  7844,  Bethesda.  MD  20892.  301-435- 
1255. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Cancer 
Therapy. 

ItoterJulyZS.  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Heailth.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  6208. 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718,  perkinsp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  MDCN 
Fellowship  Review  Group  B — Physiology. 
Pharmacology  and  Molecular  Structure. 

Date:  July  25.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Fairmont  Washington.  2401  M 
Street.  NW.,  Washington,  DC  20037. 

Contact  Person:  Peter  B.  Guthrie,  Ph.D., 
Research  Associate  Professor,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4142. 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1239,  guthriep@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  NHLBI 
Competitive  Supplements  for  Human 
Embryonic  Stem  Cell  Research. 

Date:  July  25.  2003. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel.  3000  M  Street,  NW., 
Washington.  DC  20007. 

Contact  Person:  Sherry  L.  Dupere,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5136. 
MSC  7840.  Bethesda.  MD  20892.  (301)  435- 
1021,  duperes@csr.nih.gov. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Pain: 
Imaging. 

Date:  July  25.  2003. 

Time:  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5180. 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl 
GMA-1  llB:  Small  Business:  Dermatology. 
Z>(rte;  July  25,  2003. 
Time:  1  p.m.  to  3  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Harold  M.  Davidson. 
Ph.D..  Scientific  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive. 
Room  4216.  MSC  7814.  Bethesda.  MD  20892. 
301/435-1776.  davidsoh@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Immunology:  Computer  Modeling. 
Date.July25,  2003. 
Time:  1  p.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Stephen  M.  Nigida,  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4112, 
MSC  7812,  Bethesda,  MD  20892,  (301)  435- 
3565. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Heart 
Development. 
Date:  July  25,  2003. 
Time:  2  p.m.  to  4  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  T.  Su,  Ph.D., 
Scientific  Review  Administrator,  Center  for  :> 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4134, 
MSC  7802,  Bethesda,  MD  20892,  (301)  435- 
1195. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333.  Clinical  Research,  93.306.  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 
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Dated:  July  1.2003. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-17402  Filed  7-9-03;  8:45  am] 
BMXMG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Vaccine  For  Protection 
Against  Sfiigella  sonnei  Disease 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Hiunan  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in:  United  States  Patent 
Application  10/346,706  entitled 
"Vaccine  For  Protection  Against 
Shigella  Sonnei  Disease"  filed  on 
January  15,  2003,  to  Aridis,  Inc.,  having 
a  place  of  business  in  Portola  Valley, 
California.  The  patent  rights  in  this 
invention  have  been  assigned  to  the 
United  States  of  America. 
DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
September  8,  2003  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
'  patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Peter  Soukas,  Office  of  Technology 
Transfer,  National  Institutes  of  Health. 
6011  Executive  Boulevard.  Suite  325, 
.Rockville,  MD  20852-3804;  Email: 
psl93c@nih.gov;  Telephone:  (301)  435- 
4646;  Facsimile:  (301)  402-0220. 
SUPPLEMENTARY  INFORMATION: 
Shigellosis  is  a  global  human  health 
problem.  Transmission  usually  occiu-s 
by  contaminated  food  and  water  or 
through  person-to-person  contact.  The 
bacterium  is  highly  infectious  by  the 
oral  route,  and  ingestion  of  as  few  as  10 
organisms  can  cause  an  infection  in 
volimteers.  An  estimated  200  million 
people  worldwide  suffer  from 
shigellosis,  with  more  than  650,000 
associated  deaths  annually.  A  recent 
CDC  estimate  indicates  the  occiurence 
of  over  440,000  annual  shigellosis  cases 
in  the  United  States  alone, 
approximately  eighty  percent  (80%)  of 
which  are  caused  by  Shigella  sonnei. 


Shig/ella  sonnei  is  more  active  in 
developing  countries.  Shigella 
infections  are  typically  treated  with  a 
coiu^e  of  antibiotics.  However,  due  to 
the  emergence  of  multidrug  resistant 
Shigella  strains,  a  safe  and  effective 
vaccine  is  highly  desirable.  No  vaccines 
against  Shigella  infection  currently 
exist.  Immimity  to  Shigellae  is  mediated 
largely  by  immime  responses  directed 
against  the  serotype  specific  O- 
polysaccharide.  Claimed  in  the 
invention  are  compositions  and 
methods  for  inducing  an 
immimoprotective  response  against  S. 
sonnei.  Specifically  claimed  is  an 
attenuated  bacteria  capable  of 
expressing  a  S.  sonnei  antigen 
comprised  of  the  S.  sonnei  form  I O- 
polysaccharide  expressed  from  the  S. 
sonnei  rfb/rfc  gene  cluster.  The 
inventors  have  shown  that  the  claimed 
vaccine  compositions  exhibited  one 
hundred  percent  (100%)  protection 
against  parenteral  challenge  with 
virulent  S.  sonnei  in  mice. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requfrements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
vaccines  against  S.  sonnei. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  puhhc  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  July  2,  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer. 
[FR  Doc.  03-17406  Filed  7-9-03;  8:45  am] 

BILUNQ  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Vaccine  Products  for 
Prevention  and  Treatment  of  Chronic 
Hepatitis  C  Infections  (HCV) 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  invention 
embodied  in: 

(1)  U.S.  Patent  No.  6,387,662,  issued 
May  14,  2002,  entitled  "Synthesis  and 
Piurification  of  Hepatitis  C  Virus-Like 
particles"  (E-009-1997/0)  (Inventors:  T. 
Jake  Liang  and  Thomas  F.  Baumert 
(NIDDK)).  This  application  is  a 
continuation  of  and  claims  the  benefit  of 
priority  of  International  Application  No. 
PCT/US97/05096  filed  on  March  25. 
1997,  which  claims  priority  to  U.S. 
patent  application  No.  60/030,238,  filed 
November  8, 1996. 

(2)  PCT/US97/05096  filed  March  25, 
1997,  entitled  "Synthesis  and 
Purification  of  Hepatitis  C  Virus-Like 
particles  in  vitro"  (related  to  E-009- 
1997/0)  (hiventors:  T.  Jake  Liang  and 
Thomas  F.  Baumert  (NIDDK)),  NaUonal 
Stage  filed  in  Australia  (Patent  No. 
738585,  issued  January  03,  2002),  the 
European  Union  (European  Patent 
Office  Patent  Application  Number 
9791652.6).  Canada  (Patent  Application 
Number  2269097),  and  in  Japan  (Patent 
Application  Niunber  10-522521). 

to  Virionics  Corporation,  having  a  place 
of  business  in  Odenton.  Maryland.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America.  , 

DATES:  Only  written  comments  and/or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
September  8,  2003  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Peter  Soukas,  Office  of  Technology 
Transfer,  National  Institutes  of  Health. 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  E-mail: 
psI95c@ni7i.gov;  Telephone:  (301)  435- 
4646;  Facsimile:  (301)  402-0220. 
SUPPLEMENTARY  INFORMATION:  The 
technology  relates  to  production  of 


enveloped  RNA  virus-like  particles  in 
vitro  in  insect  cells  using  a  recombinant 
baculovirus  vector  containing  a  cDNA 
coding  for  viral  structural  proteins.  In 
vitro  production  and  purification  of 
hepatitis  C  virus  {HCV)-like  particles 
containing  HCV  core  protein,  El  protein 
and  E2  protein  is  described.  Sucrose 
gradient  purified  HCV-like  particles 
exhibited  similar  biophysical  properties 
as  putative  HCV  virions.  Mice  injected 
with  HCV-like  particles  developed  HCV- 
specific  antibodies  indicating  that  the 
particles  are  immunogenic.  HCV-like 
particles,  purified  in  large  quantities, 
may  be  useful  in  HCV  vaccine 
development  or  in  diagnostic  kits. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
vaccine  products  for  prevention  and 
treatment  of  chronic  hepatitis  C  (HCV) 
infections. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  July  2.  2003.    • 

Steven  M.  Ferguson, 

Acting  Director.  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

[FR  Doc.  03-17405  Filed  7-9-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  receipt  of  applications 
for  permit. 


SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 


DATES:  Written  data,  comments  or 
requests  must  be  received  by  August  11, 
2003. 

ADDRESSES:  Dociunents  and  other 
information  subinitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  dociunents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 


Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-073579 

Applicant:  Ron  D.  StoUer,  Raymond, 
WA 

The  applicant  requests  a  permit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piu-pose  of  enhancement  of  the 
survival  of  the  species. 

PRT-073581 

Applicant:  Darrel  D.  StoUer,  Raymond, 
WA 

The  applicant  requests  a  permit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas]  culled  fix)m  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  piuT)ose  of  enhancement  of  the 
survival  of  the  species. 

PRT-073774 

Applicant:  Gerald  A.  Beathard,  Jr., 
Austin,  TX 

The  applicant  requests  a  permit  to 
import  the  sport  hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 


for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-069323 

Applicant:  Zoological  Society  of  San 

Diego,  San  Diego,  CA 

The  applicant  requests  a  permit  to 
export  and  re-export  live  captive-bred/ 
captive  hatched  specimens  of  California 
condors  [Gymnogyps  califomianus)  to 
La  Secretaria  de  Medio  Ambiente  y 
Rescoiu-sos  Naturales  (SEMARNAT), 
San  Angel,  Mexico,  for  re-introduction 
into  the  wild  to  enhance  the  survival  of 
the  species  through  the  completion  of 
identified  tasks  and  objectives 
mandated  under  the  U.S.  Fish  and 
Wildlife  Service  California  Condor 
Recovery  Plan.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 

PRT-057398 

Applicant:  Zoological  Society  of  San 

Diego,  San  Diego,  CA 

This  is  a  correction  to  the  notice 
published  March  31,  2003,  (68  FR 
15478),  for  the  import  of  live  wild 
specimens  and  biological  samples  of 
California  condors  [Gymnogyps 
califomianus)  from  Mexico.  The 
applicant  is  requesting  an  amendment 
and  renewal  of  their  permit  to  allow  for 
the  re-import  of  captive-bred/captive 
hatched  live  specimens,  as  well  as 
biological  samples  and  salvaged 
materials  from  specimens  exported/re- 
exported  to  Mexico  from  the  U.S.  under 
PRT-069323,  to  enhance  the  survival  of 
the  species  through  completion  of 
identified  tasks  and  objectives 
mandated  under  the  U.S.  Fish  and 
Wildlife  Service  California  Condor 
Recovery  Plan.  This  notification  covers 
activities  conducted  by  the  applicant 
over  a  five-year  period. 

Endangered  Marine  Mammals  and 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  applications  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  mammals.  The  applications 
were  submitted  to  satisfy  requirements 
of  the  Endangered  Species  Act  of  1973, 
as  amended  (16  U.S.C.  1531,  et  seq.) 
and/or  the  Marine  Mammal  Protection 
Act  of  1972,  as  amended  (16  U.S.C. 
1361  et  seq.],  and  the  regulations 
governing  endangered  species  (50  CFR 
part  17)  and/or  marine  mammals  (50 
CFR  part  18).  Written  data,  comments, 
or  requests  for  copies  of  the  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
above).  Anyone  requesting  a  hearing 
should  give  specific  reasons  why  a 
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bearing  would  be  appropriate.  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  theDirector. 

PRT-770191 

Applicant:  Jacksonville  Field  Office, 
U.S.  Fish  and  Wildlife  Service, 
Jacksonville,  FL 

The  applicant  requests  renewal  of 
their  permit  to  sadvage  dead  specimens 
and  rescue,  provide  medical  treatment 
(including  routine  sampling  for 
diagnostic  &  treatment  purposes), 
rehabilitate  and.  if  feasible,  release 
rehabilitated  West  Indian  manatees 
[Trichechus  manatus)  to  the  wild  for  the 
piu-pose  of  enhancement  of  the  siorvival 
of  the  species.  This  notification  covers 
activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 

PRT-071799 

Applicant:  Jennifer  L.  Miksis,  University 
of  Rhode  Island,  Narragansett,  RI 
The  applicant  requests  a  permit  to 
take  by  harassment  up  to  75  wild  West 
Indian  manatees  [Trichechus  manatus) 
by  exposing  them  to  the  acoustic 
playback  of  boat  noise  and  observing  the 
behavioral  responses  for  the  purpose  of 
scientific  research.  This  notification 
covers  activities  to  be  conducted  by  the 
applicant  over  a  five-year  period. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

PRT-073841 

Applicant:  Ryan  C.  Hoerauf,  Odessa,  TX 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-072820 

Applicant:  Joe.  P.  Murphy,  Santa  Rosa, 
CA 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 


sport  himted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

PRT-073481 

Applicant:  Gerald  E.  Meyer,  Sr., 

Waterford,  WI 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
^port  hunted  from  the  Southern 
Beaufort  Sea  polar  bear  population  in 
Canada  for  personal  use. 

PRT-073526 

Applicant:  Robert  E.  Kastle,  Denver,  CO 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

Applicant:  Charles  W.  Walker,  Gardena, 
CA 

PRT-073605 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada  for 
personal  use. 

PRT-073795 

Applicant:  Chuck  L.  Raleigh,  Seagoville, 
TX 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildhfe  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurent  valid  OMB 
control  niunber. 

Dated:  June  27,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-17427  Filed  7-9-03;  8:45  am) 
BILUNG  CODE  43ia-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Pennits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  issuance  of  permits  for 
[Marine  Mammals  and/or  Endangered 
.  Species]. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildhfe  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
[Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.),  and/ 
or  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.),]  the  Fish  and  Wildlife  Service 
issued  the  requested  permits  subject  to 
certain  conditions  set  forth  therein.  [For 
each  permit  for  an  endangered  species, 
the  Service  foimd  that  (1)  the 
application  was  filed  in  good  faith,  (2) 
the  granted  permit  would  not  operate  to 
the  disadvantage  of  the  endangered 
species,  and  (3)  the  granted  permit 
would  be  consistent  with  the  purposes 
and  policy  set  forth  in  Section  2  of  the 
Endangered  Species  Act  of  1973,  as 
amended.] 

Endangered  Species 


Permit  no. 


068965 


Applicant 


Sea-El  Carmen 


Receipt  of  application  Federal  Register 

notice 


68  FR  15478;  March  31,  2003 


Permit  issuance 
date 


June  24,  2003 


Marine  Mammals 


Permit  no. 

Applicant 

Receipt  of  application  Federal  Register 

notice 

Permit  issuance 
date 

070875  

Paul  L.  Van  Dam 

RR  FR  yvion-  H/lau  11  onni 

070876  

Stanley  D  Jaaer 

68  FR  25620;  May  13,  2003  

68  FR  25620;  May  13,  2003  

June  25,  2003 
June  23,  2003 
June  24,  2003 

070954  

John  J.  Michelotti  

Dated:  June  27,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  03-17428  Filed  7-9-03;  8:45  am) 
BILUN6  CODE  4310-55-P 


Federal  Register /Vol.  68,  No.  132 /Thursday,  July  10,  2003 /Notices 


41169 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-day  Finding  for  a 
Petition  To  List  e  Distinct  Population 
Segment  of  the  Fisher  in  Its  West 
Coast  Range  as  Endangered  and  To 
Designate  Critical  Habitat 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  90-day  petition 
Ending  and  initiation  of  status  review. 


SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
90-day  finding  for  a  petition  to  list  a 
distinct  population  segment  (DPS)  of  the 
fisher  [Martes  pennanti)  in  its  West 
Coast  range,  including  portions  of 
California,  Oregon,  and  Washington,  as 
endangered  and  to  concurrently 
designate  critical  habitat  in  accordance 
with  the  Endangered  Species  Act  of 
1973.  as  amended.  We  find  the  petition 
presents  substantial  information  that  the 
West  Coast  population  of  the  fisher  may 
be  a  distinct  population  segment  for 
which  listing  may  be  warranted.  We  are 
initiating  a  status  review  to  determine  if 
listing  this  population  is  warranted. 
DATES:  The  finding  announced  in  this 
document  was  made  on  July  3,  2003.  To 
be  considered  in  the  12-month  finding 
on  this  petition,  comments  and 
information  should  be  submitted  to  us 
by  September  8.  2003. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
Sacramento  Fish  and  Wildlife  Office, 
U.S.  Fish  and  Wildlife  Service.  2800 
Cottage  Way.  Sacramento.  CA  95825- 
1846.  The  petition  finding  and 
supporting  information  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hoius  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jesse  Wild,  at  the  address  given  above 
(telephone  916/414-6600;  facsimile 
916/414-6713;  electronic  mail: 
fisher@fws.gov). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  eiseq.),  requires  that  the 


Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
We  are  to  base  this  finding  on  all 
information  available  to  us  at  the  time 
we  make  the  finding.  To  the  maximum 
extent  practicable,  we  are  to  make  this 
finding  within  90  days  of  the  date  we 
received  the  petition,  and  publish  the 
notice  of  the  finding  promptly  in  the 
Federal  Register.  Om  standard  for 
substantial  information  for  petitions  is 
"that  amount  of  information  that  would 
lead  a  reasonable  person  to  believe  that 
the  measiue  proposed  in  the  petition 
,  may  be  warranted"  (50  CFR  424.14(b)). 
If  we  find  that  substantial  information 
was  presented,  the  Act  requires  that  we 
promptly  commence  a  review  of  the 
status  of  the  species  involved. 

On  December  5,  2000,  we  received  a 
petition,  dated  November  28,  2000,  to 
list  a  DPS  of  the  fisher  in  its  West  Coast 
range,  including  portions  of  California, 
Oregon,  and  Washington,  as  endangered 
pursuant  to  the  Act,  and  to  concurrently 
designate  critical  habitat.  The 
petitioners  include  19  organizations  and 
one  individual,  with  the  lead 
organizations  identified  as  the  Center 
for  Biological  Diversity  and  the  Sierra 
Nevada  Forest  Protection  Campaign.  We 
have  reached  our  90-day  finding  on  this 
petition  in  accordance  with  an  April  4, 
2003,  order  by  the  U.S.  District  Court, 
Northern  District  of  California.  The 
order  requires  us  to  complete  a  finding 
by  July  3,  2003  [Center  for  Biological 
Diversity  v.  Norton,  Order  Granting 
Plaintiffs'  Motion  for  Summary 
Judgment.  No.  C  01-2950  SC).  : 

Biology  and  Distribution 

The  fisher  is  classified  in  the  order 
Camivora.  family  Mustelidae,  which 
also  includes  weasels,  mink,  martens, 
and  otters.  It  is  a  member  of  the  genus 
Martes,  and  occurs  only  in  North 
America.  Goldman  (1935  as  cited  in 
Powell  1993)  recognized  three 
subspecies  of  fisher,  although  he  stated 
they  were  difficult  to  distinguish: 
Martes  pennanti  pennanti  in  the  east 
and  central  regions;  M.  p.  Columbiana  in 
the  central  and  northwestern  regions; 
and  M.  p.  pacifica  in  the  western  region. 
Subsequent  analyses,  however, 
questioned  vyhether  there  is  a  sufficient 
basis  to  support  recognition  of  different 
subspecies  (Grinnell  et  al.  1937; 
Hagmeier  1959).  Recent  consideration  of 
genetic  variation  indicates  patterns  of 
population  subdivision  similar  to  the 
earlier  described  subspecies,  although  it 
is  not  clear  whether  Goldman's 
designations  of  subspecies  are 


taxonomically  valid  (Kyle  et  al.  2001; 
Drew  et  al.  2003). 

Fishers  occiu  in  the  northern 
comferous  and  mixed  forests  of  Canada 
and  northern  contiguous  United  States, 
from  the  mountainous  areas  in  the 
southern  Yukon  and  Labrador  Provinces 
in  Canada  southward  to  central 
California  and  Wyoming,  the  Great 
Lakes.  New  England,  and  Appalachian 
regions  (Graham  and  Graham  1994; 
Powell  1994).  The  current  distribution 
of  fishers  is  much  reduced  from  the 
historical  distribution  (Gibilisco  1994). 
The  distribution  has  recovered  since  the 
1950s  in  some  of  the  central  and 
northeastern  areas,  a  change  attributed 
to  factors  such  as  trapping  closures  and 
reintroductions  (Brander  and  Books 
1973;  Powell  and  Zielinski  1994). 

In  Washington,  Oregon,  and 
California,  fishers  probably  occupied 
most  coniferous  forest  habitats  prior  to 
extensive  settlement  by  Europeans 
(Grinnell  et  al  1937;  Bailey  1936  and 
Dalquest  1948  as  cited  in  Aubry  and 
Lewis  in  press  2003).  They  use  low-to 
mid-elevational  forests  up  to  8.200  feet 
(ft)  (2.500  meters  (m))  (Grinnell  et  al. 
1937;  Schempf  and  White  1977;  Aubry 
and  Houston  1992).  Extensive  trapping 
in  the  1800s  and  1900s  is  frequently 
cited  as  the  principal  initial  cause  of  the 
substantial  reduction  of  the  range  of  the 
fisher  in  &11  three  States.  Commercial 
trapping  of  the  fisher  has  been 
prohibited  in  each  of  these  States  for 
decades.  Other  factors  consistently 
identified  as  contributing  to  the 
reduction  of  the  fisher's  distribution  in 
these  states  include  the  alteration  of 
forest  habitats  as  a  result  of  logging  and 
conversion  to  other  land  uses  (e.g.. 
Grinnell  et  al.  1937;  Powell  1993; 
Powell  and  Zielinski  1994;  Lewis  and 
Stinson  1998;  U.S.  Department  of 
Agricultiu*  (USDA)  Forest  Service 
2000). 

In  Washington,  the  fisher  historically 
occiuxed  both  east  and  west  of  the 
Cascade  Crest  (Scheffer  1938;  Aubry  and 
Houston  1992).  in  the  Olympic 
Peninsula,  and  probably  in 
southwestern  and  northeastern 
Washington  (Lewis  and  Stinson  1998). 
An  estimated  15  million  acres  (ac) 
(60,700  square  kilometers  (km-)),  or  60 
percent  of  the  forested  landscape  in  the 
State,  was  potential  fisher  habitat  when 
European  settlers  arrived  (Lewis  and 
Stinson  1998).  Based  on  extensive 
surveys  and  a  lack  of  recent  sightings  or 
trapping  reports,  the  fisher  currently  is 
considered  to  have  been  extirpated  or 
reduced  to  scattered  individuals  in 
Washington  (Aubry  and  Houston  1992; 
Lewis  and  Stinson  1998).  The  State  has 
listed  the  fisher  as  endangered  (WAG 
232-12-297).  ; 
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In  Oregon,  the  fisher  apparently  has 
been  extirpated  from  all  but  two 
portions  of  its  historical  range  (Aubry 
and  Lewis  in  press  2003).  The  two 
known  extant  populations  are  in  the 
southwestern  portion  of  the  State:  one 
in  the  southern  Cascade  Range  that  was 
established  through  reintroductions  of    . 
fishers  from  British  Columbia  and 
Minnesota  that  occurred  between  1961 
and  1981,  and  one  in  the  northern 
Siskiyou  Mountains  of  southwestern 
Oregon  that  is  presumed  to  be  an 
extension  of  the  population  in  northern 
California.  The  two  populations  appear 
to  be  disjunct  and  genetically  isolated 
from  each  other  (Aubry  and  Lewis  in 
press  2003).  The  State  has  designated 
the  fisheras  a  protected  nongame 
species,  considering  it  as  a  "Sensitive 
Species — Critical  Category." 

In  Cahfomia,  the  fisher  historically 
ranged  throughout  forested  lands  of  the 
Sierra  Nevada  from  Greenhorn 
Moimtain  in  northern  Kern  County 
northward  to  the  southern  Cascades  at 
Moimt  Shasta,  and  from  the  Klamath 
Mountains  and  north  Coast  Range  near 
the  Oregon  border  southward  to  Lake 
and  Marin  Counties  (Grinnell  et  al. 
1937).  By  the  mid-1920s,  the  fisher  was 
considered  to  still  occiu  in  much  of  its 
historical  range  in  California,  but  at 
"markedly  reduced"  numbers  (Grinnell 
et  al.  1937).  Recent  surveys  suggest 
there  has  been  a  reduction  in  the 
occupied  range  since  the  early  1900s, 
particularly  in  the  central  and  northern 
portions  of  the  Sierra  Nevada  (  Zielinski 
et  al.  1995).  Currently,  there  are  two 
known  populations  in  California,  one  in 
the  northwestern  part  of  the  State 
(extending  into  southwestern  Oregon) 
■  and  the  other  in  the  southern  Sierra 
Nevada,  separated  by  approximately  260 
miles  (mi)  (420  km)  (Zielinski  et  al. 
1995).  The  extent  of  this  separation  is 
far  beyond  the  species'  known 
maximum  dispersal  distance.  The  State 
considers  the  fisher  to  be  a  "Species  of 
Special  Concern." 

In  the  western  United  States,  fisher 
denning  and  resting  sites  are  forest 
stands  with  complex  structural 
characteristics  that  are  typical  of  late- 
successional  forests  (Powell  and 
Zielinski  1994;  Seglimd  1995;  Dark 
1997;  Truex  et  al.  1998;  Aubry  et  al. 
1999;  Carroll  et  al.  1999;  USDA  Forest 
Service  2000;  Zielinski  et  al.  in  litt. 
2002).  These  characteristics  include 
large  trees  and  snags,  coarse  down 
woody-debris  and  other  complex 
structxue  near  the  ground,  a  high 
amount  of  canopy  closure  and  overhead 
cover,  and  multiple-layered  vegetation. 
Large  tree  cavities  and  snags  in  areas  of 
dense  canopy  cover  are  often  used  as 
natal  and  maternal  den  sites  (Lewis  and 


Stinson  1998;  USDA  Forest  Service 
2000);  this  may  provide  kits  protection 
from  predators  while  the  mother  is 
hunting  (Lewis  and  Stinson  1998). 

Late-successional  coniferous  or  mixed 
forests  are  considered  to  provide  the 
most  suitable  fisher  habitat  because  they 
provide  abundant  potential  den  sites 
and  preferred  prey  species  (Allen  1987). 
However,  according  to  Powell  (1993), 
forest  type  is  probably  not  as  important 
as  the  vegetative  and  structural  aspects 
that  lead  to  abundant  prey  populations 
and  reduce  fisher  vidnerability  to 
predation.  Younger  forests  in  which 
complex  forest  floor  components  such 
as  large  logs,  snags,  and  tree  cavities  are 
maintained  in  significant  numbers,  and 
which  provide  a  diverse  prey  base,  may 
be  suitable  habitat  for  the  fisher  (Lewis 
and  Stinson  1998).  Powell  and  Zielinski 
(1994)  concluded  that  although  there 
has  been  some  indication  of  fishers 
being  detected  in  second-growth  forests 
and  areas  with  limited  overhead 
canopy,  it  was  not  known  whether  the 
use  was  transient  or  based  on  stable 
(regularly  used)  home  ranges.  Based  on 
their  work  and  a  review  of  other 
information,  Powell  and  Zielinski  stated 
that  early-  and  mid-successional  forests 
are  unlikely  to  provide  the  same  prey 
resources,  rest  sites,  and  den  sites  as 
more  mature  forests.  They  also 
suggested  that  habitat  for  resting  and 
deiuiing  sites  may  be  more  limiting  for 
fishers  than  foraging  habitat. 

Fishers  have  been  found  to  be 
associated  with  riparian  areas  (Aubry 
and  Houston  1992).  Forested  riparian 
areas  often  are  protected  from  logging 
and  generally  are  more  productive,  thus 
having  the  dense  canopy  closiue,  large 
trees,  and  general  structural  complejjity 
such  as  broken  top  trees,  snags,  and 
coarse  woody  debris,  all  of  which 
provide  important  rest  site  elements 
(Seglund  1995;  Dark  1997). 

Fishers  avoid  areas  with  little  forest 
cover  or  significant  human  disturbance 
and  conversely  prefer  large  areas  of 
contiguous  interior  forest  (Rosenberg 
and  Raphael  1986;  Powell  1993;  Jones 
and  Carton  1994;  Seglund  1995;  Dark 
1997).  At  a  landscape  scale,  patches  of 
preferred  habitat  and  the  location  of 
open  areas  with  respect  to  these  patches 
may  be  crucial  to  the  distribution  and 
abundance  of  fishers  in  an  area;  fishers 
will  probably  use  patches  of  preferred 
habitat  that  are  interconnected  by  other 
forest  types,  whereas  they  will  not  likely 
use  patches  of  habitat  that  are  separated 
by  sufficiently  large  open  areas  (Buskirk 
and  Powell  1994).  Riparian  corridors 
(Heinemeyer  and  Jones  1994)  and 
forested  saddles  between  major 
drainages  (Buck  et  al.  1983)  may 
provide  important  dispersal  habitat  or 


landscape  linkages  (travel  corridors)  for 
the  species. 

The  fisher  is  a  generalized  predator 
with  a  diverse  diet  that  includes 
snowshoe  hares  [Lepus  americanus), 
porcupines  [Erithizon  dorsatum),  birds, 
squirrels,  mice,  shrews,  voles,  reptiles, 
insects,  deer  carrion,  vegetation,  and 
fruit  (Powell  1993;  Martin  1994; 
Zielinski  etal.  1999;  Zielinski  and 
Dimcan  in  litt.  2002).  They  usually  hunt 
on  the  groimd  and  occasionally  hunt  in 
trees  (Raine  1987;  Powell  1993). 

Other  than  the  breeding  season, 
fishers  are  solitary.  Their  home  ranges 
are  large,  varying  across  North  America 
from  3,954  to  30,147  ac  (16  to  122  km^) 
for  males  and  from  988  to  13,096  ac  (4 
to  53  km-)  for  females  (Powell  and 
Zielinski  1994;  Lewis  and  Stinson 
1998). 

Fishers  have  a  low  annual 
reproductive  capacity.  Males  may  not  be 
effective  breeders  until  they  are  2  years 
old  (Powell  1993).  Females  breed  at  the 
end  of  their  first  year,  but  because  of 
delated  embryo  implantation,  do  not 
produce  a  litter  until  their  second  year. 
Not  all  females  produce  young  every 
year.  Litters  usually  consist  of  2  to  3 
kits,  and  are  raised  entfrely  by  the 
female.  Kits  have  developed  dieir  own 
home  ranges  by  age  1  (Powell  1993). 
Although  relatively  little  information 
exists  on  dispersal  by  young,  recent 
evidence  suggests  that  only  juvenile 
males  disperse  long  distances,  which 
would  affect  the  rate  at  which  the  fisher 
may  be  able  to  colonize  formerly 
occupied  areas  within  its  historical 
range  (Aubry  et  al.  in  press  2003). 

Fishers  are  estimated  to  live  up  to  7 
to  10  years  of  age  in  the  wild  (Powell 
1993).  The  most  commonly  reported 
mortality  factors  include  predation, 
incidental  trapping  (i.e..  in  traps  set  for 
other  species),  and  being  struck  by 
vehicles  (e.g..  Buck  et  al.  1994;  Lewis 
and  Zielinski  1996;  Lewis  and  Stinson 
1998;  Truex  efai.  1998). 

Distinct  Population  Segment 

Under  the  Act,  we  must  consider  for 
listing  any  species,  subspecies,  or,  for 
vertebrates,  any  distinct  population 
segment  of  these  taxa,  if  there  is 
sufficient  information  to  indicate  that 
such  action  may  be  warranted.  To 
implement  the  measures  prescribed  by 
the  Act  and  its  Congressional  guidance, 
we  and  the  National  Marine  Fisheries 
Service  (National  Oceanic  and 
Atmospheric  Administration — 
Fisheries)  developed  a  joint  policy  that 
addresses  the  recognition  of  DPSs  of 
vertebrate  species  for  potential  listing 
actions  (61  FR  4722).  The  policy 
specifies  that  we  are  to  use  two 
elements  to  assess  whether  a  population 
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segment  under  consideration  for  listing 
may  be  recognized  as  a  DPS:  (1)  the 
population  segment's  discreteness  from 
the  remainder  of  the  species  to  which  it 
belongs;  and  (2)  the  significance  of  the 
population  segment  to  the  species  to 
which  it  belongs.  Our  evaluation  of 
significance  is  made  in  light  of 
Congressional  guidance  that  the 
authority  to  list  DPSs  be  used 
"sparingly"  while  encouraging  the 
conservation  of  genetic  diversity.  If  we 
determine  that  a  population  segment 
meets  the  discreteness  and  significance 
standards,  then  the  level  of  t£«at  to  that 
population  segment  is  evaluated  based 
on  the  five  listing  factors  established  by 
the  Act  to  determine  whether  Usting  the 
DPS  as  either  threatened  or  endangered 
is  warranted. 

Under  our  DPS  policy,  a  population 
segment  of  a  vertebrate  species  may  be 
considered  discrete  if  it  satisfies  either 
one  of  the  following  two  conditions:  (1) 
it  is  markedly  separated  from  other 
populations  of  the  same  taxon  as  a 
consequence  of  physical,  physiological, 
ecological,  or  behavioral  factors 
(quantitative  measures  of  genetic  or 
morphological  discontinuity  may 
provide  evidence  of  this  separation);  or 
(2)  it  is  delimited  by  international 
governmental  boundaries  within  which 
differences  in  control  of  exploitation, 
management  of  habitat,  conservation 
status,  or  regulatory  mechanisms  exist 
that  are  significant  in  light  of  section 
4(a)(1)(D)  of  the  Act. 

Substantial  information  is  presented 
in  the  petition  and  other  documents  in 
our  files  indicating  the  West  Coast 
population  may  be  markedly  separated 
from  other  populations  of  the  fisher. 
Physical  barriers  that  result  in 
separation  from  fisher  populations  that 
occur  in  the  Rocky  Mountains  and  the 
eastern  United  States  include  major 
highways,  major  rivers,  urban  and  rural 
nonforested  areas,  agricultiu^ 
development,  and  other  areas  such  as 
the  Okanogan  Valley  in  Washington. 
Along  the'West  Coast,  the  Oregon 
Cascade  Range  population  is  described 
as  being  separated  from  the  population 
in  British  Columbia  by  more  than  400 
mi  (650  km)  (Aubry  and  Lewis  in  press 
2003),  and  fishers  in  the  southern  Sierra 
Nevada  are  approximately  260  mi  (420 
km)  from  those  in  northern  California 
(Zielinski  eta].  1995).  Quantitative 
measures  of  genetic  discontinuity  also 
indicate  there  may  be  a  marked 
separation  of  the  West  Coast  population 
from  other  populations  of  the  taxon. 
Genetic  studies  indicate  the  historical 
continuity  in  fisher  distribution  that 
once  provided  for  genetic  interchange 
among  ^pulations  no  longer  exists  in 
the  western  United  States  (Aubry  and 


Lewis  in  press  2003).  Genetic  analyses 
also  indicate  that  native  populations  of 
the  fisher  in  California  and  the 
reintroduced  population  in  the  southern 
Cascade  Mountains  of  Oregon  have 
become  isolated  from  the  main  body  of 
the  species,  probably  due  to  extirpation 
of  the  fisher  in  Washington  and 
northern  Oregon  (Drew  et  al.  2003).  The 
West  Coast  population  also  may  be 
markedly  separated  from  other 
populations  as  a  result  of  ecological 
factors,  as  they  use  forest  types  that 
differ  in  species  composition,  tree  size, 
and  habitat  structure  as  compared  to 
those  used  by  fishers  in  the  northeastern 
United  States,  eastern  Canada,  and  the 
Great  Lakes  region  (Buskirk  and  Powell 
1994;  Powell  and  Zielinski  1994). 
However,  the  extent  to  which  such 
ecological  factors  may  residt  in  a 
marked  separation  of  the  West  Coast 
population  from  populations  in  the 
Rocky  Moimtains  or  British  Coliunbia  is 
less  clear. 

Information  in  the  petition  and  in  our 
files  pertaining  to  the  second  criterion 
for  discreteness  suggests  the  West  Coast 
population  of  the  fisher  may  be 
delimited  by  the  international 
governmental  boundary  between  the 
United  States  and  Canada  with  regard  to 
differences  in  control  of  exploitation, 
management  of  habitat,  conservation 
status,  and  regidatory  mechanisms  that 
may  be  significant  with  respect  to 
section  4(a)(1)(D)  of  the  Act.  For 
example,  commercial  harvest  of  the 
fisher  is  allowed  in  British  Columbia, 
but  trapping  the  species  has  been 
prohibited  for  decades  in  Washington, 
Oregon,  and  California  (Lewis  and 
Stinson  1998).  Also.  Canada  has  no 
overarching  forest  practices  laws 
governing  management  of  its  national 
lands.  In  contrast,  in  the  United  States, 
lands  within  the  National  Forest 
System,  including  the  wildlife  habitat 
occiuring  there,  are  considered  under 
the  National  Forest  Management  Act  of 
1976,  as  amended  (16  U.S.C.  1600),  and 
associated  planning  regulations. 
Therefore,  the  petition  and  other 
documents  in  oiu-  files  present 
substantial  information  indicating  that 
the  West  Coast  population  of  the  fisher 
may  meet  one  or  both  of  the  conditions 
for  discreteness  under  our  DPS  Policy. 

Our  DPS  policy  states  that  ovu 
consideration  of  a  population  segment's 
biological  and  ecological  significance 
may  include,  but  is  not  limited  to,  the 
following:  (1)  Persistence  of  the  discrete 
population  segment  in  an  ecological 
setting  unusual  or  unique  for  the  taxon; 

(2)  evidence  that  loss  of  the  discrete 
population  segment  would  result  in  a 
si^iificant  gap  in  the  range  of  the  taxon; 

(3)  evidence  that  the  population 


segment  represents  the  only  surviving 
natural  occiurence  of  a  taxon  that  may 
be  more  abimdant  elsewhere  as  an 
introduced  population  outside  its 
historical  range;  and  (4)  evidence  that 
the  discrete  population  segment  differs 
markedly  from  other  populations  of  the 
species  in  its  genetic  characteristics. 

Fishers  in  the  West  Coast  population 
persist  in  an  ecological  setting  that  may 
be  unusual  in  comparison  to  the  rest  of 
the  taxon,  with  a  different  climate, 
topography,  aiid  habitat  than  are  found 
in  the  majority  of  its  range.  The 
potential  loss  of  the  West  Coast 
popidation  could  result  in  a  significant 
gap  in  the  range  of  the  species  by 
eliminating  the  southwest  portion  of  its 
range.  Also,  the  populations  in  the 
southern  Sierra  Nevada  and  northern 
California/southern  Oregon  appear  to  be 
the  only  extant  native  populations  of  the 
fisher  remaining  in  the  West  Coast 
States  (Truex  et  al.  1998;  Aubry  et  al.  in 
press  2003;  Drew  et  al.  2003),  and  based 
on  our  review  of  maps  provided  by 
Lewis  and  Stinson  (1998),  these  are  two 
of  only  seven  or  eight  remaining  areas 
occupied  by  fishers  in  the  United  States. 
Loss  of  the  West  Coast  population  could 
result  in  the  loss  of  a  significant  genetic 
entity,  since  they  have  been  described 
as  being  genetically  distinct  from  fishers 
in  the  remainder  of  North  America 
(Drew  et  al.  2003).  Based  on  our  review 
of  the  petition  and  other  documents  in 
our  files,  there  is  substantial  scientific 
information  indicating  that  the  West 
Coast  population  of  the  fisher  may  have 
significance  to  the  remainder  of  the 
taxon. 

Because  the  petition  and  other 
documents  present  substantial 
information  the  West  Coast  population 
of  the  fisher  may  be  both  discrete  and 
significant,  it  may  constitute  a  valid 
DPS  and  thus  may  be  a  listable  entity 
under  the  Act. 

Conservation  Status 

Under  our  DPS  policy,  if  a  vertebrate 
population  segment  is  discrete  and 
significant  (/.e.,  it  is  a  distinct 
population  segment)  we  will  base  its 
evaluation  for  endangered  or  threatened 
status  on  the  Act's  definition  of  those 
terms  and  a  review  of  the  factors 
enumerated  in  section  4(a).  Under 
section  4(a)  of  the  Act,  we  may  fist  a 
species,  subspecies,  or  vertebrate  DPS 
on  the  basis  of  any  of  five  factors,  as 
follows:  "(A)  the  present  or  threatened 
destruction,  modification,  or 
curtaihnent  of  its  habitat  or  range;  (B) 
overutilization  for  commercial, 
recreational,  scientific,  oreducational 
purposes;  (C)  disease  or  predation;  (D) 
the  inadequacy  of  existing  regulatory 
mechanisms;  (E)  other  natural  or 
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manmade  factors  affecting  its  continued 
existence." 

The  petition  presents  information  and 
supporting  references  with  regard  to 
threats  according  to  each  of  the  five 
factors  under  section  4(a)(1)  of  the  Act, 
based  on  numerous  publications  in 
scientific  journals  and  documents 
prepared  by  federal  and  State  agencies. 
The  petition  concludes  with  a  summary 
statement  that  the  remaining 
populations  of  the  fisher  within  its 
range  on  the  West  Coast  are  at  risk  due 
to  "a  combination  of  continued  habitat 
destruction  caused  by  logging  and 
development,  poaching,  predation, 
small  population  size  and  population 
isolation"  and  also  as  a  result  of  current 
regulations  that  the  petitioners  consider 
to  be  inadequate. 

With  respect  to  factor  A,  information 
in  the  petition  and  other  information  in 
our  files  focuses  on  late-successional 
forests  as  the  principal  habitat  of  the 
West  Coast  population  of  the  fisher.  In 
some  circumstances,  areas  other  than 
late-successional  forests  may  contain 
habitat  features  used  by  the  fisher,  and 
not  all  late-successional  forests  are 
necessarily  fisher  habitat  (e.g..  forests  at 
higher  elevations).  However,  late- 
successional  forests  appear  to  be  an 
appropriate  index  of  suitable  habitat. 
The  petition  and  other  information  in 
ouf  files  indicates  that  present  and 
expected  futiu«  timber  harvests,  various 
types  of  development,  and  recreational 
pressure  may  result  in  the  destruction, 
modification,  or  ciulailment  of  the 
fisher's  habitat  and  range.  Some  of  these 
effects,  such  as  timber  harvest  and 
various  human  developments,  may  be 
more  likely  to  occur  on  private  land 
than  on  the  National  Forests  and  other 
pubUc  lands  within  the  rang.e  of  the 
fisher,  due  to  differences  in 
management.  An  estimated  25  percent 
of  the  historical  range  of  the  fisher  in 
the  Sierra  Nevada  is  on  non-federal 
land,  and  approximately  60  percent  of 
the  private  land  is  managed  as 
industrial  forest.  In  recent  years  these 
industrial  forest  lands  have  accoimted 
for  more  than  80  percent  of  the  timber 
volume  harvested  in  the  Sierra  Nevada, 
and  recent  analyses  concluded  "Old 
forest  conditions  on  private  land  [in  the 
Sierra  Nevada]  may  decrease"  (USDA 
Forest  Service  2000).  hi  the  portion  of 
Washington,  Oregon,  and  northern 
California  covered  by  the  Northwest 
Forest  Plan  (NWFP)  (concerning 
management  of  certain  Forest  Service 
and  Biu^au  of  Land  Management  (BLM) 
lands),  approximately  34  percent  of  the 
fisher's  range  is  estimated  to  be  on  non- 
federal land,  where  timber  harvest  is 
expected  to  continue  in  various  portions 
of  late-successional  forest  (USDA  and 


U.S.  Department  of  the  Interior  (USDI) 
1994).  Portions  of  late-successional 
forests  on  the  National  Forests  and  BLM 
lands  also  are  subject  to  timber  harvest 
under  the  NWFP  (USDA  and  USDI 
1994). 

Although  the  effects  of  recreational 
activities  on  wildlife  species,  including 
the  fisher,  are  not  well  understood,  such 
activities  can  result  in  displacement  of 
animals  from  habitat  {i.e.,  indirectly 
degrading  habitat  suitability)  or  have 
other  negative  impacts.  According  to  the 
Final  Environmental  Impact  Statement 
(FEIS)  for  the  Sierra  Nevada  Forest  Plan 
Amendment  (SNFPA),  the  human- 
population  in  the  Sierra  Nevada  is 
expected  to  be  nearly  2  million  by  2040, 
more  than  triple  the  population  in  1990, 
and  recreational  activities  of  various 
types  are  expected  to  increase  (USDA 
Forest  Service  2000).  The  human 
population  increase  also  is  expected  to 
result  in  increased  developments  of 
various  types,  particularly  on  private 
lands,  and  this  also  may  reduce  and 
fragment  fisher  habitat. 

Habitat  fragmentation  is  a  concern 
because,  as  noted  above,  fishers  avoid 
crossing  open  areas.  Lack  of  habitat 
connectivity  may  result  in  significant 
delay  or  failure  to  access  and  use 
patches  of  suitable  habitat.  Lack  of 
connectivity  also  may  contribute  to 
population  isolation.  The  analysis  of  the 
connectivity  of  old  forests  in  the  Sierra 
Nevada  noted  that  "checkerboard"  land 
ownership  patterns  in  the  central  Sierra 
Nevada  (where  there  is  considerable 
intermingling  of  private  land  with 
National  Forest  System  land),  coupled 
with  assumptions  about  reasonably 
foreseeable  timber  harvesting  on  private 
lands,  make  the  retention  of 
connectivity  "problematic"  in  these 
areas  (USDA  Forest  Service  2000).  The 
FEIS  further  stated  that:"*  *  *  lack  of 
appropriate  habitat  elements,  including 
large  trees  and  snags,  the  lack  of 
connectivity  among  patches  of 
remaining  habitat,  the  fragmenting  effect 
of  major  highways,  and  human 
disturbance  associated  with  the 
presence  of  smaller  roads"  may  accoimt 
for  the  lack  of  increase  or  expansion  of 
the  fisher  population  in  the  southern 
portion  of  the  Sierra  Nevada. 

The  petition  cites  the  risk  of  crown 
fires  to  fisher  habitat  as  one  of  the 
natural  or  anthropogenic  factors 
affecting  the  continued  existence  of  the 
West  Coast  fisher  population.  Changes 
in  the  structure  of  forests — due  to  past 
timber  harvest  practices,  fire 
suppression,  and  other  activities — have 
resulted  in  increased  fuel  loadings  in 
many  forested  areas,  which  in  turn  have 
increased  the  risk  of  crown  or  "stand- 
replacing"  fires.  The  petitioners  also 


assert,  however,  that  the  late- 
successional,  mixed  conifer  forests 
where  the  fisher  generally  is  foimd  are 
at  lower  risk  of  crown  fires  than  other 
seral-stages  and  forest  types,  and  that 
fuels  reduction  activities  could  pose 
risks  to  the  fisher.  In  particular,  they 
cite  the  potential  for  such  activities  to 
reduce  the  large  trees  and  snags  used  by 
the  fisher  for  resting  and  denning. 

The  analyses  for  flie  SNFPA 
considered  the  likelihood  and  potential 
effects  of  fires  of  various  intensities  in 
the  Sierra  Nevada,  as  well  as  the 
potential  effects  of  prescribed  fire  or 
mechanical  fuels  reduction  treatments. 
The  FEIS  stated  there  is  considerable 
uncertainty  regarding  fire  effects  on 
large  trees,  as  well  as  uncertainty 
regarding  the  effects  of  prescribed  fire  or 
various  mechanical  fuels  reduction 
treatments  on  canopy  closiu-e  and  other 
components  of  fisher  habitat  in  the 
Sierra  Nevada  (USDA  Forest  Service 
2000).  Regarding  the  remainder  of  the 
West  Coast  range  of  the  fisher  (j.e., 
Washington,  Oregon,  and  northern 
California),  the  petition  and  oiu'  files  for 
this  90-day  finding  contain  almost  no 
specific  information  regarding  the  risk 
to  the  fisher  and  its  habitat  posed  by 
potential  crown  fires,  or  the  potential 
threats  or  benefits  to  fisher  habitat  that 
may  be  associated  with  various  fuels 
reduction  treatments. 

With  regard  to  factor  B, 
overutilization  for  conunercial 
purposes,  the  trapping  of  fishers  has 
been  prohibited  for  decades  in 
California,  Oregon,  and  Washington. 
However,  fishers  sometimes  are 
incidentally  caught  in  traps  legally  set 
for  other  fiirbearers  (Luque  1983  as  cited 
in  Lewis  and  Stinson  1998;  Douglas  and 
Strickland  1987;  Lewis  and  Zielinski 
1996),  which  can  result  in  crippling 
injiuy  or  mortality  (Cole  and  Proulx 
1994;  Strickland  and  Douglas  1984  as 
cited  in  Lewis  and  Zielinski  1996). 
Information  is  limited  regarding  the 
extent  to  which  incidental  trapping  or 
poaching  may  be  affecting  the  fisher,  but 
even  low  rates  of  additive  mortality 
from  trapping  have  been  predicted  to 
affect  fisher  population  stability  (Powell 
1979;  Lewis  and  Stinson  1998),  and  may 
slow  or  negate  population  responses  to 
habitat  improvement  (Powell  and 
Zielinski  1994). 

With  regard  to  factor  C,  the  available 
information  indicates  that  disease  is  not 
a  significant  threat,  while  the  threat 
posed  by  predation  is  not  clear.  Healthy 
adult  fishers  are  not  usually  subject  to 
predation  (Powell  and  Zielinski  1994), 
but  predation  risk  may  be  greater  in 
areas  with  relatively  less  canopy  cover 
and  forest  structure  (Buck  et  al.  1994). 
Truex  et  al.  (1998)  stated  that  predation 


and  being  struck  by  vehicles  were 
important  causes  of  mortality  of  fishers 
in  northern  California  and  the  southern 
Sierra  Nevada.  The  threat  posed  by 
predation  may  be  exacerbated  by  small 
population  size  (see  discussion  of  factor 
E,  below). 

Regarding  factor  D,  the  petitioners 
present  information  to  support  their 
assertion  that  the  West  Coast  population 
of  the  fisher  is  threatened  by  the 
inadequacy  of  existing  regulatory 
mechanisms.  Because  the  petition 
predates  the  SNFPA,  which  was 
adopted  in  January  of  2001,  information 
for  the  Sierra  Nevada  presented  in  the 
petition  was  based  on  a  draft 
Environmental  Impact  Statement  for  the 
SNFPA.  According  to  the  FEIS  (USDA 
Forest  Seivice  2000),  the  SNFPA  would 
generally  improve  upon  previous 
management  for  fishers  on  the  involved 
National  Forest  lands,  although  it 
represents  some  risk  to  fisher  habitat. 
The  FEIS  provided  separate  predictions 
of  outcomes  for  the  fisher  environment 
and  for  fisher  populations  on  National 
Forests  in  the  Sierra  Nevada  after  50 
years  under  a  range  of  management 
alternatives.  For  the  alternative  adopted 
by  the  SNFPA,  the  predicted  outcome 
for  the  environment  of  the  fisher  on  the 
National  Forests  was  as  follows: 
"Suitable  environments  are  either 
broadly  distributed  or  of  high 
abundance  across  the  range  of  the 
species;  however,  there  are  temporary 
gaps  where  suitable  environments  are 
absent  or  only  present  in  low 
abundance.  Disjunct  areas  of  suitable 
habitat  are  typically  large  enough  and 
close  enough  to  permit  dispersed  and 
interaction  among  subpopulations 
across  the  species'  range."  The 
predicted  population  outcome  was 
slightly  worse:  "Suitable  environments 
are  fi«quently  distributed  as  patches  or 
they  exist  at  low  abimdance,  or  both. 
Gaps,  where  suitable  environments  are 
either  absent  or  present  in  low 
abundance,  are  large  enough  that  some 
subpopulations  are  isolated,  limiting 
opportunity  for  species  interactions.  In 
most  of  the  species'  range, 
subpopulations  have  the  opportunity  to 
interact  as  a  metapopulation;  however, 
some  subpopulations  are  so  disjimct  or 
of  such  low  density  that  they  are 
essentially  isolated  from  other 
populations"  (USDA  Forest  Service 
2000).  The  Forest  Service  is  proposing 
changes  to  the  SNFPA  and  recently 
issued  a  draft  supplemental  EIS  for 
public  review  and  comment  (68  FR 
35406);  thus,  the  potential  effects  of  the 
SNFPA  will  have  to  be  reevaluated 
based  on  any  changes  that  are  adopted 
as  a  result  of  the  final  supplemental  EIS. 
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For  the  National  Forests  and  BLM 
lands  in  Washington,  Oregon,  and 
northern  California  covered  by  the 
Northwest  Forest  Plan,  the  report  of  the 
Forest  Ecosystem  Management 
Assessment  Team  (FEMAT)  projected  a 
63  percent  future  likelihood  for 
achieving  an  outcome  in  which  habitat 
for  the  fisher  is  of  sufficient  quality, 
distribution,  and  abundance  to  allow 
the  species  population  to  stabilize,  well 
distributed  across  Federal  lands  in  the 
NWFP  area  (FEMAT  1993).  The  analysis 
for  the  NWFP  acknowledged  that 
population  sizes  of  the  fisher  in  the 
Pacific  Northwest  are  quite  low  in 
portions  of  its  range,  "causing  some 
uncertainty  that  populations  will 
recover  even  if  habitat  conditions  are 
sufficient  to  support  well-distributed, 
stable  populations"  (USDA  and  USDI 
1994).  Some  aspects  of  the  NWFP  (e.g., 
the  Aquatic  Conservation  Strategy  and 
the  "survey  and  manage  guidelines") 
are  presently  undergoing  changes, 
which  may  result  in  changes  in  Forest 
Service  and  BLM  management  of  habitat 
used  by  the  fisher. 

As  described  above  [see  discussion  of 
factor  A),  a  substantial  portion  of  the 
range  of  the  fisher  in  Washington, 
Oregon,  and  California  is  on  private 
land.  Timber  harvest  on  such  lands  is 
carried  out  in  accordance  with  State 
regulations.  Although  these  State 
regulations  address  various  aspects  of 
timber  harvest  on  private  lands,  they  do 
not  contain  specific  provisions  to 
protect  fishers  or  fisher  habitat.  The 
State  regulations  do,  however,  address 
retention  of  large  trees,  canopy  closure, 
and  riparian  areas.  The  extent  to  which 
the  State  regulations  on  timber  harvest 
affect  fi-agmentation  of  fisher  habitat  is 
imclear. 

Under  section  10  of  the  Act,  a  non- 
Federal  entity  with  a  habitat 
conservation  plan  (HCP)  that  meets 
certain  requirements  may  receive 
authorization  from  us  to  "take" 
federally  listed  species.  Several  HCPs  in 
California,  Oregon,  and  Washington 
contain  conservation  strategies  3iat 
protect  habitat  for  the  northern  spotted 
owl  [Strix  occidentalis  caurina)  or 
marbled  murrelet  [Brachyramphus 
marmoratus)  and  may  provide  some 
benefit  to  fishers  or  have  fisher-specific 
protection  measiu^s.  The  petitioners 
assert  that  protections  provided  by  the 
Federal  listing  of  the  northern  spotted 
owl  do  not  necessarily  translate  to 
protections  for  fishers  on  Federal  lands 
or  on  private  lands,  and  that  there  has 
been  little  or  no  analysis  of  the 
adequacy  of  the  HCPs  with  regard  to  the 
fisher.  According  to  Lewis  and  Stinson 
(1998),  fishers  require  larger  areas  and 
are  more  sensitive  to  habitat 


fragmentation  than  the  owl.  Protections 
provided  by  the  Federal  listing  of  the 
marbled  murrelet  may  provide  habitat 
for  fishers  on  low-elevation  private 
lands,  but  the  extent  to  which'this 
occiu-s  has  not  been  determined. 

The  petition  asserts  there  are  few  to 
no  specific  State  regulations  to  protect 
the  fisher  on  State  lands  in  California 
and  Oregon.  In  Oregon,  the  fisher  is 
designated  a  protected  nongame  species 
and  is  listed  as  a  "Sensitive  Species — 
Critical  Category.  "  In  California,  the 
fisher  is  classified  as  a  furbearing 
mammal  that  is  protected  from 
commercial  harvest  and  it  is  a  "Species 
of  Special  Concern."  Our  evaluation 
indicates  that  these  designations  in 
Oregon  and  California  do  provide  some 
protection  to  the  fisher  in  the  form  of 
volimtary  conservation  efforts  and  fines 
for  illegal  trapping.  In  the  case  of 
California,  the  fisher  and  its  habitat  also 
may  receive  consideration  under  the 
California  Environmental  Quality  Act. 
The  fisher  is  listed  by  the  State  of 
Washington  as  endangered,  which 
provides  additional  protections  in  the 
form  of  more  stringent  fines  for 
poaching  and  a  process  for 
environmental  analysis  of  projects 
affecting  the  species. 

The  management  plans  for 
California's  and  Oregon's  State  Forests 
do  not  appear  to  contain  specific 
measures  addressing  the  fisher.  The 
State  Forests  in  California  and  Oregon 
consist  of  small,  widely  scattered 
parcels  or  larger  areas  of  highly 
fragmented  forest  habitat,  and  they 
generally  are  not  managed  to  maintain 
late-successional  habitat  characteristics. 
The  State  lands  in  Washington  are 
managed  by  the  Washington  Department 
of  Natm^  Resources  (WDNR).  Because 
these  lands  generally  occur  at  lower 
elevations  than  National  Forest  lands  in 
the  State,  a  higher  proportion  is  within 
the  elevational  range  preferred  by  the 
fisher  (Aubry  and  Houston  1992;  WDNR 
1997).  More  than  half  of  all  WDNR 
forest  lands  are  under  60  years  in  age 
and  less  than  10  percent  are  more  than 
50  years  of  age,  indicating  the  State's 
management  of  these  lands  does  not 
result  in  retaining  late-successional 
forests  (WDNR  1997)  that  are  typically 
considered  to  provide  fisher  habitat. 

The  petition  mentions  tribal  lands  but 
only  presents  information  concerning  a 
forest  management  plan  for  a  relatively 
small  tribal  area  in  northern  California 
where  fishers  are  known  to  occur.  Very 
little  of  the  available  information  in  oiu- 
files  addresses  management  of  the  fisher 
or  its  habitat  on  Native  American  lands, 
and  further  analysis  would  be  needed  to 
determine  the  adequacy  of  existing 
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regulatory  mechanisms  involving  these 
lands. 

With  regard  to  factor  E,  the  petition 
states  that  because  of  small  population 
sizes  and  isolation,  fisher  popiilations 
on  the  West  Coast  may  be  in  danger  of 
extinction  firom  inbreeding  depression 
(i.e.,  negative  genetic  effects)  and 
unpredictable  variation  in  demographic 
or  environmental  characteristics 
(demographic  and  environmental 
stodhasticity).  Small  populations  of 
wildlife  are  considered  to  be  at  risk  of 
extinction  solely  from  demographic  and 
environmental  stochasticity, 
independent  of  deterministic  factors, 
such  as  human-caused  habitat  loss 
(Lande  and  Barrowclough  1987;  Lande 
1993).  According  to  Heinemeyer  and 
Jones  (1994),  the  greatest  long-term  risk 
to  the  fisher  in  the  western  United 
States  is  probably  population  extinction 
due  to  isolation  of  small  populations. 
Aubry  and  Lewis  (in  press  2003) 
consider  the  inability  of  extant  fisher 
populations  to  support  one  another 
demographically,  including  those  that 
are  isolated  by  relatively  small 
distances,  or  to  colonize  currently 
unoccupied  areas  within  their  historical 
range,  to  be  significant  conservation 
concerns.  Also,  the  significance  of 
mortality  factors  such  as  incidental 
trapping  cr  being  struck  by  vehicles  may 
be  greater  for  small  populations  of 
fishers  (Powell  1979;  USDA  Forest 
Service  2000),  and  the  same  may  be  true 
with  regard  to  mortality  due  to 
predation. 

Lewis  and  Stinson  (1998)  note  that 
although  commercial  trapping  of  fishers 
has  been  prohibited  in  Washington  for 
approximately  70  years,  the  species  has 
not  recovered  in  the  State.  They  suggest 
that  any  small  population  that  may  still 
exist  in  Washington  is  at  risk  due  to 
natural  variation  in  demographic  factors 
(e.g.,  variable  reproduction  and 
smvival)  and  environmental  effects,  as 
well  as  potential  negative  genetic  effects 
that  can  affect  small  populations.  They 
consider  the  remaining  fishers  in 
Washington  to  be  unlikely  to  represent 
a  viable  population  and  conclude  that 
the  species  is  likely  to  be  extirpated 
from  the  State  without  recovery 
activities.  Despite  the  protections 
afforded  by  the  NWFP,  the  low 
population  level  of  the  fisher  in  the 
portions  of  the  range  covered  by  the 
plan  in  Washington,  Oregon  and 
northern  California  results  in 
"imcertainty  that  populations  will 
recover  even  if  habitat  conditions  are 
sufficient  to  support  well-distributed, 
stable  poptdations,"  and  the  recovery  of 
fisher  populations  in  the  NWFP  area  is 
likely  to  be  slow  due  to  the  species'  low 
reproductive  rate  and  small  population 


size  (USDA  and  USDI 1994).  The  fisher 
population  in  the  southern  Sierra 
Nevada  is  thought  to  be  at  substantial 
risk  because  of  several  factors,  including 
isolation,  small  population  size, 
demographic  and  environmental 
stochasticity,  and  low  reproductive 
capacity,  in  addition  to  ongoing  habitat 
loss  (Zielinski  etal.  1995;  Lamberson  et 
al.  in  Utt.  2000;  Drew  et  al.  2003). 

Finding 

We  have  reviewed  the  petition, 
literature  cited  in  the  petition,  and 
information  available  in  Service  files. 
We  have  foiwd  that  the  petition 
presents  substantial  information 
indicating  the  West  Coast  population  of 
the  fisher  may  be  a  distinct  population 
segment  for  which  listing  may  be 
warranted. 

The  petition  also  requests  us  to 
designate  critical  habitat  for  this 
species.  If  we  determine  in  ourl  2-month 
finding  that  listing  the  fisher  in  its  West 
Coast  range  is  warranted,  we  will 
address  the  designation  of  critical 
habitat  in  the  subsequent  proposed 
listing  rule  or  as  funding  allows. 

Public  Information  Solicited 

When  we  make  a  finding  that 
substantial  information  exists  to 
indicate  that  listing  a  species  may  be 
warranted,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 
species.  To  ensiue  that  the  status  review 
is  complete  and  based  on  the  best 
available  scientific  and  commercial 
information,  we  are  soliciting 
information  on  the  fisher  in  California, 
Oregon,  and  Washington.  This  includes 
information  regarding  historical  and 
current  distribution,  biology  and 
ecology,  ongoing  conservation  measiu-es 
for  the  fisher  and  its  habitat,  and  threats 
to  the  fisher  and  its  habitat.  We  also 
request  information  regarding  the 
adequacy  of  existing  regulatory 
mechanisms  including,  but  not  limited 
to,  State  regvdations  pertaining  to  timber 
harvest,  as  well  as  the  California 
Environmental  Quality  Act  and  any 
similar  regulations  that  are  applicable  in 
Oregon  or  Washington.  In  addition  to 
requesting  information  on  the  fisher  in 
its  West  Coast  range,  we  are  requesting 
information  on  the  species  rangewide 
for  the  purpose  of  determining  if  the 
fisher  in  its  West  Coast  range  constitutes 
a  DPS,  or  more  than  one  DPS,  or 
constitutes  a  significant  portion  of  the 
range  of  the  species.  We  request  any 
additional  information,  comments,  and 
suggestions  from  the  public,  other 
concerned  governmental  agencies, 
Tribes,  the  scientific  community, 
industry  or  environmental  entities,  or 


any  other  interested  parties  concerning 
the  status  of  the  fisher. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  finding  to  the  Field 
Supervisor  (see  ADDRESSES  sectioi^. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Respondents  may  request  that  we 
withhold  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  or  address,  you 
must  state  this  request  prominently  at 
the  beginning  of  yoxit  comment. 
However,  we  will  not  consider 
anonymous  comments.  To  the  extent 
consistent  with  applicable  law,  we  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  on  request  from  the 
Sacramento  Fish  and  Wildlife  Office 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  docxunent 
is  Jesse  Wild  (see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.]. 

Dated:  July  3,  2003. 
Marshall  P.  Jones,  Jr., 
Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  03-17467  Filed  7-9-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Interim  Voluntary  Guidelines  To  Avoid 
and  Minimize  Wildlife  Impacts  from 
Wind  Turbines 

agency:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  availability  of  interim 
guidelines  and  request  for  comments. 

SUMIMARY:  The  Fish  and  Wildlife  Service 
(Service)  has  developed  voluntary 
interim  guidelines  for  locating  and 
designing  wind  energy  facilities  to  avoid 
or  minimize  the  loss  of  wildlife, 
particularly  birds  and  bats,  and  their 


habitats.  These  guidelines  are  intended 
to  assist  Service  personnel  in  providing 
technical  assistance  to  the  wind  energy 
industry  to  avoid  or  minimize  impacts 
to  wildlife  and  their  habitats  through: 
(1)  Proper  evaluation  of  potential  wind 
energy  development  sites;  (2)  proper 
location  and  design  of  turbines  and 
associated  structiu^s  within  sites 
selected  fcr  development;  and  (3)  pre- 
and  post-construction  research  and 
monitoring  to  identify  and/or  assess 
impacts  to  wildlife.  This  guidance  is 
intended  for  terrestrial  applications 
only;  guidelines  for  wind  energy 
developments  in  marine  environments 
and  the  Great  Lakes  are  being  studied 
and  will  be  provided  at  a  future  date. 
While  these  guidelines  are  volimtary, 
we  encourage  their  immediate  use  by 
the  wind  energy  industry.  We  also 
encoiuage  and  solicit  comments  on  this 
guidance,  including  suggestions  for 
improvement  based  on  new  scientific 
research.  The  interim  guidelines  are 
based  on  current  science  and  will  be 
updated  as  new  information  becomes 
available.  They  will  be  evaluated  over  a 
2-year  period,  and  then  modified  as 
necessary  based  on  their  performance  in 
the  field  and  on  the  latest  scientific  and 
technical  discoveries  developed  in 
coordination  with  industry.  States, 
academic  researchers,  and  other  Federal 
agencies.  Extensive  use  of  the  interim 
guidelines  by  the  wind  industry  will  be 
vital  to  this  evaluation.  The  guidelines 
may  be  accessed  on  the  Service's  Web 
site  at  http://www.fws.gov/r9dhcbfa. 
Comments  on  the  interim  guidelines  are 
invited  during  the  2-year  interim  period. 
DATES:  Comments  on  the  interim 
guidehnes  must  be  received  or 
postmarked  by  July  7,  2005. 

ADDRESSES:  Comments  should  be  sent  to 
Dr.  Benjamin  N.  Tuggle,  Chief,  Division 
of  Federal  Program  Activities,  U.S.  Fish 
and  Wildlife  Service,  4401  North  Fairfax 
Drive,  Arlington,  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Dr.  Benjamin  N.  Tuggle  at  (703) 
358-2161. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  recommendations  made  in 
the  National  Energy  Policy  report,  the 
Department  of  the  Interior  has  been  re- 
evaluating its  existing  renewable  energy 
programs  and  industry  access 
limitations  to  Federal  lands.  These 
actions  are  intended  to  both  increase  the 
Department's  use  of  renewable  energy 
and  to  assist  industry  in  increasing 
renewable  energy  production,  in  an 
environmentally  friendly  manner,  on 
Department  managed  lands. 
Development  of  wind  energy  is  a 
significant  component  of  this  initiative. 
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Wind-generated  electrical  energy  is 
renewable,  produces  no  emissions,  and 
is  considered  to  be  generally 
environmentally  friendly  technology. 
However,  wind  energy  facilities  can 
adversely  impact  wildlife,  especially 
birds  and  bats,  and  their  habitats. 
Commercial  wind  energy  faciHties  have 
been  constructed  in  29  States,  with 
developments  planned  for  several  other 
states  as  well  as  coastal  and  offshore 
areas.  As  more  facilities  with  larger 
turbines  are  built,  the  cumulative  effects 
of  this  rapidly  growing  industry  may 
initiate  or  contribute  to  the  decline  of 
some  wildlife  populations.  The 
potential  harm  to  these  populations 
from  an  additional  source  of  mortality 
makes  careful  evaluation  of  proposed 
facilities  essential.  Considerable  avian 
mortality  occurred  at  older  wind  energy 
facilities;  therefore,  the  potential  impact 
of  the  current  rapid  expansion  of  vdnd 
energy  developments  on  wildlife  is  of 
serious  consem  to  the  Fish  and  Wildlife 
Service,  the  wind  energy  industry,  and 
the  public.  Due  to  local  differences  in 
wildlife  concentration  and  movement 
patterns,  habitats,  area  topography, 
facility  design,  and  weather,  each 
proposed  development  site  is  imique 
and  requires  detailed,  individual 
evaluation. 

Service  personnel  may  become 
involved  in  the  review  of  potential  wind 
energy  developments  on  public  lands 
through  National  Environmental  Policy 
Act  review  (Sections  1501.6, 
opportunity  as  a  cooperating  agency, 
and  Section  1503.4,  duty  to  comment  on 
federally-licensed  activities  for  agencies 
with  jurisdiction  b^  law,  i.e.,  the 
Migratory  Bird  Treaty  Act  and  Bald  and 
Golden  Eagle  Protection  Act);  or  because 
of  special  expertise.  The  National 
Wildlife  Refuge  System  Improvement 
Act  requires  that  any  activity  on  Refuge 
lands  be  determined  to  be  compatible 
with  the  Refuge  system  mission  and 
Refuge  purpose(s).  In  addition,  the 
Service  is  required  by  the  Endangered 
Species  Act  to  assist  other  Federal 
agencies  in  ensuring  that  any  action 
they  authorize,  implement,  or  fund  will 
not  jeopardize  the  continued  existence 
of  any  federally  endangered  or 
threatened  species.  Service  biologists 
have  also  received  requests  from 
industry  for  consultation  on  wildlife 
impacts  of  proposed  wind  energy 
developments  on  private  lands. 
In  January  2002.  the  Service 
established  a  Wind  Turbine  Siting 
Working  Group  to  develop  a  set  of 
comprehensive  national  guidelines  for 
locating,  designing,  and  operating  wind 
energy  facilities  in  a  manner  that  would, 
avoid  or  minimize  the  loss  of  wildlife 
and  their  habitats  at  these  facilities.  The 


purpose  of  this  effort  is  to  ensure  that 
wildlife  resources  are  protected  while 
streamlining  the  site  selection  and 
facility  design  process,  and  avoiding 
unanticipated  conflicts  after 
construction. 

(Notice:  Interim  Voluntary  Guidelines  to 
Avoid  and  Minimize  Wildlife  Impacts  from 
the  Wind  Turbines) 

Dated:  June  23,  2003. 
Matt  Hogan, 

Deputy  Director,  U.S.  Fish  and  Wildlife 
Service. 

[FR  Doc.  03-17429  Filed  7-9-03;  8:45  am] 
aaUNQ  COOE  4310-S5-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-1020-PG;  G  03-0221] 

Resource  Advisory  Council  Call  for 
Nominations 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Vale  District,  Interior. 
ACTION:  Notice  of  Resource  Advisory 
Cotmcil  call.for  nominations. 


SUMMARY:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  for  two 
vacancies  on  the  Bureau  of  Land 
Management  (BLM)  Southeast  Oregon 
Resource  Advisory  Council  (RAC). 
There  is  a  timber  industry  term  in 
Category  One  that  expires  in  2004,  and 
a  dispersed  recreation  term  in  Category 
Two  that  expires  in  2005.  The  RAC 
provides  advice  and  recommendations 
to  the  BLM  and  the  USDA  Forest 
Service  on  land  use  planning  and 
management  of  the  public  lands  located 
in  whole  or  in  part  within  the  Vale, 
BiuTis  and  Lakeview  Districts  of  BLM 
and  the  Fremont,  Deschutes,  Ochoco, 
and  Malheur  National  Forests.  Public 
nominations  will  be  considered  for  30 
days  after  the  publication  date  of  this 
notice. 

The  Federal  Land  Policy  and 
Management  Act  (FLPMA)  directs  the 
Secretary  of  the  Interior  to  involve  the 
public  in  planning  and  issues  related  to 
management  of  lands  administered  by 
BLM. 

Section  309  of  FLPMA  directs  the 
Secretary  to  select  10  to  15  member 
citizen-based  advisory  councils  that  are 
established  and  authorized  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA).  As 
required  by  the  FACA,  RAC  members 
appointed  to  the  RAC  must  be  balanced 
and  representative  of  the  various 
interests  concerned  with  the 
management  of  the  public  lands. 

These  include  three  categories: 
Category  One— Holders  of  federal 
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grazing  permits  and  representatives  of 
energy  and  mineral  development, 
timber  industry,  transportation  or  rights- 
of-way,  off-highway  vehicle  use,  and 
commercial  recreation; 

Category  Two — Representatives  of 
nationally  or  regionally  recognized 
environmental  and  resource 
conservation  organizations, 
archaeological  and  historic  interests, 
dispersed  recreation,  and  wild  horse 
and  biuTO  groups; 

Category  Three — Holders  of  State, 
county  or  local  elected  office, 
employees  of  a  State  agency  responsible 
for  management  of  natxiral  resources, 
academicians  involved  in  natural 
sciences,  representatives  of  Indian 
tribes,  and  the  public-at-laige. 

Individuals  may  nominate  themselves 
or  others.  Nominees  for  the  Southeast 
Oregon  RAC  must  be  residents  of 
Oregon.  Forms  are  available  at  the 
Oregon  BLM's  Web  site:  http:// 
www.or.blm.gov/SEOR-RAC/form- 
nomination.pdf.  Nominees  will  be 
evaluated  based  on  their  education, 
training,  and  experience  and  their 
knowledge  of  the  geographical  area  of 
the  RAC. 

Nominees  should  have  demonstrated 
a  commitment  to  collaborative  resource 
decision  making.  All  nominations  must 
be  accompanied  by  letters  of  reference 
from  represented  interests  or 
organizations,  a  completed  background 
information  nomination  form,  as  well  as 
any  other  information  that  speaks  to  the 
nominee's  qualifications. 

Nominations  for  this  RAC  should  be 
sent  to:  Pam  Robbins,  State  Office,  BLM, 
333  Southwest  1st  Avenue,  Portland, 
OR  97203 

DATES:  All  nominations  should  be 
received  by  the  Oregon  BLM  State 
Office  by  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Robbins,  P.  O.  Box  2965,  Portland,  OR 
97208;  (503)  808-6306;  or 
pam_robbins@or.  blm  .gov. 

Dated:  July  3,  2003. 
Sandy  Guches, 
Associate  District  Maijager. 
[FR  Doc.  03-17431  Filed  7-9-03;  8:45  am] 
mjJNG  COOE  4310-3»tP 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-957-1430-BJ] 

Idaho:  Filing  of  Plats  of  Survey 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  filing  of  plats  of 

surveys. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management,  1387 
South  Vinnell  Way,  Boise,  Idaho, 
8370^1657. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  officially  filed 
the  plats  of  survey  of  the  lands 
described  below  in  the  BLM  Idaho  State 
Office,  Boise,  Idaho,  effective  9  a.m.,  on 
the  dates  specified. 

The  plat,  constituting  the  entire 
survey  record  of  the  dependent  resurvey 
of  a  portion  of  the  subdivisional  lines, 
a  portion  of  the  1878  meanders  of  the 
left  bank  of  the  Snake  River  in  section 
25,  and  a  portion  of  former  Tract  38,  and 
a  metes-and-bounds  survey  of  Lot  18, 
section  25,  in  T.  4  N.,  R.  40  E.,  Boise 
Meridian,  Idaho,  was  accepted  May  28, 
2003. 

The  supplemental  plat  was  prepared 
to  amend  lots  in  section  6,  T.  23  N.,  R. 
22  E.,  Boise  Meridian,  Idaho,  and  was 
accepted  June  13,  2003. 

The  plats  representing  the  dependent 
resurvey  of  portions  of  the  east 
boundary  (Boise  Meridian),  south 
boundary  (First  Standard  Parallel 
North),  north  boundary,  and  the 
subdivisional  lines,  and  the  subdivision 
of  sections  2,  3,  10,  11,  12,  13,  14, 15, 
21,  23,  26,  27,  28,  33,  34,  and  35,  in  T. 
6  N.,  R.  1  W.,  Boise  Meridian,  Idaho, 
were  accepted  June  26,  2003. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
north  boundaries,  subdivisional  lines, 
and  of  Homestead  Entry  Survey  Nos. 
203  and  206,  and  the  subdivision  of 
sections  1,  2,  and  3,  in  T.  14  S.,  R.  24 
E.,  Boise  Meridian,  Idaho,  was  accepted 
June  27,  2003. 

SUPPLEMENTARY  INFORMATION:  This 
survey  was  executed  at  the  request  of 
the  Bureau  of  Land  Management  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Indian  Affairs.  The  lands  we 
surveyed  are: 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines  and  subdivision  of 
section  16,  and  the  further  subdivision 
of  section  16,  in  T.  4  S.,  R.  34  E.,  Boise 
Meridian,  Idaho,  was  accepted  June  26, 
2003. 

This  survey  was  executed  at  the 
request  of  the  Biueau  of  Land 
Management  to  meet  certain 
administrative  needs  of  the  U.S.D.A. 
Forest  Service.  The  lands  we  surveyed 
are: 

The  plats,  constituting  the  entire 
siuA^ey  record  of  the  dependent  resurvey 
of  a  portion  of  the  east  boundary  and  a 
portion  6f  the  subdivisional  lines, 
designated  to  restore  the  comers  in  their 
true  original  locations,  and  the 
subdivision  of  sections  1, 11, 12,  and  13, 


in  T.  19  N.,  R.  2  E.,  Boise  Meridian, 
Idaho,  was  accepted  June  30,  2003. 

Dated:  July  2,  2003. 
Harry  K.  Smith, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  03-17310  Filed  7-9-03;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1021  (Final)] 

Malleable  Iron  Pipe  Fittings  From 
China 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Scheduling  of  the  final  phase  of 
an  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  the  final 
phase  of  antidumping  investigation  No. 
731-TA-1021  (Final)  under  section 
735(b)  of  die  Tariff  Act  of  1930  (19 
U.S.C.  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  imports 
from  China  of  malleable  iron  pipe 
fittings,  provided  for  in  subheading 
7307.19.90  of  the  Harmonized  Tariff 
Schedule  (HTS).i 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  June  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Trainor  (202-205-3354),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 


'  For  purposes  of  this  investigation,  the  imported 
merchandise  from  China  consists  of  malleable  iron 
pipe  fittings,  cast,  other  than  grooved  fittings,  and 
excludes  metal  compression  couplings  (couplings 
consisting  of  a  coupling  body,  two  gaskets,  and  two 
compression  nuts;  ranging  in  diameter  from  V2  inch 
to  2  inches;  and  in  galvanized  finish). 
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accessing  its  internet  server  (http:// 
ivHTv.usifc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Conunission's  electronic  docket  (EDIS) 
at  http://www.edis.usitc.gov. 
SUPPLEMENTARY  INFORMATION: 

Boc/cground.— The  final  phase  of  this 
investigation  is  being  scheduled  as  a 
result  of  an  affirmative  preliminary 
determination  by  the  Department  of 
Commerce  that  imports  of  malleable 
iron  pipe  fittings  from  China  are  being 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  733 
of  the  Act  (19  U.S.C.  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  October  30,  2002,  by  Anvil 
International,  Inc..  Portsmouth,  NH  and 
Ward  Manufacturing,  Inc.,  Blossburg, 
PA. 

Participation  in  the  investigation  and 
public  service  list. — Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
section  201.11  of  the  Commission's 
rules,  no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice.  A 
party  that  filed  a  notice  of  appearance 
during  the  preliminary  phase  of  the 
investigation  need  not  file  an  additional 
notice  of  appearance  diuing  this  final 
phase.  The  Secretary  will  maintain  a 
public  service  list  containing  the  names 
and  addresses  of  all  persons,  or  their 
representatives,  who  are  parties  to  the 
investigation. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Piusuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  the  final  phase  of  this 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
application  is  made  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  Authorized  applicants 
must  represent  interested  parties,  as 
defined  by  19  U.S.C.  1677(9j,  who  are 
parties  to  the  investigation.  A  party 
granted  access  to  BPI  in  the  preliminary 
phase  of  the  investigation  need  not 
reapply  for  such  access.  A  separate 
service  list  will  be  maintained  by  the 
Secretary  for  those  parties  authorized  to 
receive  BPI  imder  the  APO. 

Staff  report. —The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  October  8,  2003, 


and  a  public  version  will  be  issued 
thereafter,  pursuant  to  section  207.22  of 
the  Commission's  rules. 

Hearing.— The  Commission  will  hold 
a  hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  October  23,  2003,  at  the 
U.S.  International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  October  16,  2003.  A  nonparty 
who  has  testimony  that  may  aid  the 
Conunission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  October  20, 
2003,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
207.24  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 
Written  submissions. — Each  party 
who  is  an  interested  party  shall  submit 
a  prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  section  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  October  16,  2003.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  section  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  section  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  October  30, 
2003;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  October  30. 
2003.  On  November  14,  2003,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportimity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  November  18,  2003,  but  such 
final  comments  must  not  contain  new 
factual  information  and  must  otherwise 
comply  with  section  207.30  of  the 
Commission's  rules.  All  written 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 


207.3,  and  207.7  of  the  Commission's 
rules.  The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended,  67  FR  68036  (November  8 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  hst), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  dociunent  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VIl  of  the 
Taijff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  July  3,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission.  . 
IFR  Doc.  03-17426  Filed  7-9-03:  8:45  amj 

BNJJNGCOOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-022] 

Sunshine  Act  Meeting 

AGENCY:  United  States  International 

Trade  Commission. 

TIME  AND  DATE:  July  18,  2003  at  9:30 

a.m. 

PLACE:  Room  101,  500  E  Street  SW.. 
Washington,  IX:  20436.  Telephone: 
(202) 205-2000. 
STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  hiv.  Nos.  701-TA-436  and  731- 
TA-1042  (PreliminaryKCertain  Colored 
Synthetic  Organic  Oleoresinous  Pigment 
Dispersions  from  India) — briefing  and 
vote.  (The  Commission  is  ciurently 
scheduled  to  transmit  its  determination 
to  the  Secretary  of  Commerce  on  or 
before  July  21,  2003;  Commissioners' 
opinions  are  currently  scheduled  to  be 
transmitted  to  the  Secretary  of 
Commerce  on  or  before  July  28.  2003.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

Issued:  July  7.  2003.  ^ 
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By  order  of  the  Commission. 
Marilyn  R.  Abbott. 

Secretary  to  the  Commission. 

(FR  Doc.  03-17571  Filed  7-8-03;  10:48  am) 

BILLING  CODE  7020-02-P 


OEPARTMErfT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed  Partial 
Consent  Decree  Under  the  Clean  Water 
Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  June  25,  2003,  a  proposed 
Partial  Consent  Decree  in  United  States 
V.  District  of  Columbia  Water  and  Sewer 
Authority  ("WASA"),  et  al.  Civil  Action 
No.  1:02-02511  (TFH)  and  in  Anacostia 
Watershed  Society  v.  District  of 
Columbia  Water  and  Sewer  Authority,  et 
al..  Civil  Action  No.  1:00CV00183 
(TFH),  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Columbia. 

The  two  actions  allege  violations  by 
the  defendants  of  provisions  of  the 
Clean  Water  Act  that  pertain  to 
overflows  from  the  combined  sewer 
system  in  the  District  of  Columbia.  Both 
complaints  include  a  claim  that  the 
defendants  failed  to  implement  certain 
interim  measures,  termed  "Nine 
Minimum  Controls,"  timely  and 
adequately.  The  proposed  partial 
consent  decree  resolves  that  specific 
claim  and  requires  defendant  WASA  to 
perform  a  number  of  specific  projects, 
including  refurbishment  or 
rehabilitation  of  its  major  pump  stations 
and  enhanced  notice  to  the  public  of 
CSO  events. 

The  partial  consent  decree  also 
resolves  the  Plaintiffs*  claims  for  civil 
penalties  through  the  date  of  lodging  of 
the  decree.  Under  the  decree,  WASA 
will  pay  a  civil  penalty  of  $250,00  to  the 
United  States  Treasury  and  construct 
and  operate  Supplemental 
Environmental  Projects  ("SEPs")  valued 
at  $1.7  million.  The  SEPs  will  consist  of 
"low  impact  development"  projects, 
which  includes  various  technologies 
such  as  vegetation,  rain  barrels,  tree 
canopies,  and  drainage  trenches  that  are 
designed  to  detain  and  store  wet 
weather  run-off  to  promote  infiltration 
to  the  groimd  and  evaporation.  In 
addition,  WASA  will  pay  $300,000  to 
the  Chesapeake  Bay  Foundation  for  the 
construction  of  "roof  gardens."  a  kind  of 
low  impact  development  consisting  of 
vegetation  on  rooftops. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Partial  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 


Environment  and  Natiiral  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer  to  United 
States  v.  District  of  Columbia  Water  and 
Sewer  Authority  ("WASA"),  etai.  Civil 
Action  No.  1:02-02511  (TFH).  DOJ  # 
90-5-1-1-07137. 

The  Partial  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  c/o  Lydia  Griggsby,  555 
Fourth  Street  NW.,  Washington.  DC 
20001.  and  at  U.S.  EPA  Region  III,  1650 
Arch  Street,  Philadelphia.  PA  19103- 
2029. 

During  the  public  comment  period, 
the  Partial  Consent  Decree  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Partial"  Consent  Decree  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097.  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  ft-om  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$19.50  payable  to  the  U.S.  Treasury.  In 
requesting  a  copy  exclusive  of  exhibits, 
please  enclose  a  check  in  the  amount  of 
$15.25  payable  to  the  U.S.  Treasury. 

Robert  Brook, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-17414  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttie  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
Policy,  28  U.S.C.  50.7,  notice  is  hereby 
given  that  on  July  1,  2003,  a  proposed 
Consent  Decree  in  United  States  v. 
David  Pascale,  et  al..  Civil  Action  No. 
96-3774  (HAA)  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey. 

In  this  action  the  United  States  sought 
cost  recovery  with  respect  to  the  Grand 
Street  Mercury  Superfund  Site,  locate  in 
Hoboken,  New  Jersey  ("the  Site"),  under 
the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA")  against  David  P. 
Pascale,  John  J.  Pascale,  now  deceased 
and  represented  by  his  estate,  the  Grand 
Street  Artists  (a  New  Jersey  Partnership) 
and  the  individual  former  residents  of 


the  converted  industrial  facility 
(collectively,  the  "Settling  Defendants"). 
Under  the  terms  of  the  proposed 
settlement,  the  Settling  Defendants  will 
pay  $3,924,844  to  reimburse  the  United 
States  and  the  State  of  New  Jersey  for 
costs  incurred  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  conunents 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Davis  Pascale,  D.J.  Ref.  90-11- 
3-1769/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  970  Broad  Street,  7th  Floor, 
Newark,  New  Jersey.  07102.  and  at  U.S. 
EPA  Region  II.  290  Broadway.  17th 
Floor.  New  York.  New  York.  10007- 
1866.  During  the  public  comment 
period,  the  Consent  Decree,  may  also  be 
examined  on  the  following  Department 
of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$5.75  (25  cents  per  page  reproduction 
cost-not  including  the  individual 
residents'  signature  pages)  payable  to 
the  U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  03-17413  Filed  7-9-03;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-39,162  &  NAFTA-04822] 

ME  International,  Inc.,  Duluth,  MN; 
Notice  of  Revised  Determination  on 
Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  United  Steelworkers  of 
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America  on  Behalf  of  Former  Workers  of 
ME  International,  Inc.  v.  Elaine  L.  Chao, 
U.S.  Secretary  of  Labor  (Court  No.  02- 
00404). 

The  Department's  initial  denial  of 
certification  for  the  petitions  (TA-W- 
39,162  &  NAFTA-04822)  filed  for 
employees  of  ME  International,  Inc., 
Duluth,  Minnesota  were  issued  on 
October  2,  2001  and  published  in  the 
Federal  Register  on  October  19,  2001 
(66  PR  53251  and  53252,  respectively). 
The  denial  of  Trade  Adjustment 
Assistance  (TAA)  was  based  on  a 
finding  that  criterion  (3)  of  the  Group 
Eligibility  Requirements  of  Section  222 
of  the  Trade  Act  of  1974,  as  amended, 
Was  not  met.  Imports  did  not  contribute 
importantly  to  worker  separations  at  the 
subject  firm.  The  denial  of  NAFTA- 
Transitional  Adjustment  Assistance 
(NAFTA-TAA)  was  based  on  the  finding 
that  criteria  (3)  and  (4)  were  not  met. 
Imports  from  Canada  or  Mexico  did  not 
contribute  importantly  to  workers' 
separations,  nor  was  there  a  shift  in 
plant  production  to  Canada  or  Mexico. 

On  administrative  reconsideration, 
the  Department  issued  a  "Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration,"  for 
cases  TA-W-39,162  and  NAFTA-04822 
on  March  25,  2002  for  the  employees  of 
ME  International,  Inc.,  Duluth, 
Minnesota.  The  notice  was  published  in 
the  Federal  Register  on  April  17.  2002 
(67  FR  18926).  The  Department  affirmed 
its  conclusions  that  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  subject  firm. 

On  remand,  the  Department  contacted 
the  company  for  additional  customers 
that  were  not  supplied  by  the  company 
diuing  the  previous  investigations.  The 
compcuiy  this  time  responded  by 
supplying  an  extensive  list  of 
customers. 

The  U.S.  Department  of  Labor 
conducted  a  survey  of  the  customers 
regarding  their  purchases  of  mine  wear 
parts  during  the  relevant  period.  The 
survey  revealed  that  customers 
increased  their  imports  of  mine  wear 
parts  from  Canada  and/or  Mexico  and 
also  increased  purchases  of  total  U.S. 
imports,  while  decreasing  their 
purchases  from  the  subject  firm  diuing 
the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  remand,  I  determine 
that  increases  in  imports  of  articles 
(including  firom  Canada  and/or  Mexico) 
like  or  directly  competitive  with  those 
produced  by  the  subject  firm 
contributed  importantly  to  the  worker 
separations  and  sales  or  production 
declines  at  the  subject  facility.  In 


accordance  with  the  provisions  of  the 
Trade  Act,  I  make  the  following 
certification: 

"All  workers  of  ME  International,  Inc., 
Duluth,  Minnesota,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  9,  2000,  through  two  years  from 
the  issuance  of  this  revised  determination, 
are  eligible  to  apply  for  worker  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. "and 

"All  workers  of  ME  International,  Inc., 
Duluth,  Minnesota,  who  became  totally  pr 
partially  separated  from  employment  on  or 
after  April  30,  2000,  through  two  years  from 
the  issuance  of  this  revised  determination, 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  25th  day  of 
June  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

A  djustmen  t  Assistance. 

ira  Doc.  03-17444  Filed  7-9-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  Jime  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
iCertification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 


Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 

None 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)(I.C.)  (Increased 
imports)  and  {a)(2)(B)(lI.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 
TA-W-51, 786;  Seaway  Pattern 

Manufacturing,  Inc..  Toledo,  OH 
TA-W-51, 847;  Morgan  Lumber.  Inc.. 

Bingham,  ME 
TA-W-51,584;  General  Electric  Power 

Systems,  a  wholly-owned  subsidiary 

of  General  Electric  Company, 

Bangor.  ME 
TA-W-51, 659;  Brookline,  Inc., 

Charlotte,  NC 
TA-W-51, 760;  Satelite  Technology 

Management,  a/k/a  STM  Wireless, 

Inc.,  Irvine,  CA 
TA-W-51, 777;  Cambridge  Metal  and 

Plastics,  Cambridge,  MN 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-51. 341;  Washington  Group 

International.  Inc.,  Niagara 

Engineering  and  Design  Group, 

Niagara  Falls.  NY 
TA-W-50,835;  Agilent  Technologies, 

Manufacturing  Test  Business  Unit, 

Electronic  Manufacturing  Test  Div., 

Loveland.  CO 
TA-W-51. 954;  Facility  Pro,  Allentown, 

PA 
TA-W-51, 548;  Cypress  Semiconductor 

Design  Center,  Colorado  Springs, 

CO 
TA-W-51,677;  McKittrick  and 

Associates,  Inc.,  Charlotte,  NC 
TA-W-51, 678;  D  and  W  International, 

Inc.,  Charlotte,  NC 
TA-W-51,746;  Motorola.  Inc.,  Ocotilh 

Facility.  Chandler.  AZ 
TA-W-51. 897:  Yellow  Book  USA. 

Effingham.  IL 
TA-W-51.921;  Nortel  Networks.  Inc., 

Department  JC  50,  Research 

Triangle  Park,  NC 
TA-W-52,035;  Ingram  Micro,  Inc., 

Williamsville.  NY 
The  investigation  revealed  that 
criterion  (a)(2)(A)(I.A)  (no  emplojrment 
declines)  have  not  been  met. 
TA-W-51. 976;  State  of  Alaska 

Commercial  Fisheries  Entry 
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Commission  Permit  MS04T646970 

Naknek,  AK 
TA-W-52,064:  Fishing  Vessel  (F/V) 

Tuckahoe,  Ward  Cove,  AK 
The  investigation  revealed  that 
criteria  (a)(2)(A)(I.B)  (Sales  or 
production,  or  both,  did  not  decline) 
and  (II. B)  (has  shifted  production  to  a 
country  not  under  the  free  trade 
agreement  with  the  U.S)  have  not  been 
met. 

7^4-^-51,757;  Coherent.  Inc..  Laser 
Measurement  Control  Business 
Unit,  Auburn.  CA 
The  investigation  revealed  that 
criteria  (a)(2)(AJ(I.Cj  (increased  imports) 
and  (a)(2)(B)(II.C)  (has  shifted 
production  to  a  country  not  under  the 
free  trade  agreement  with  U.S)  have  not 
been  met. 
.  TA-W-5 1,802:  Lucent  Technologies, 
Research  and  Development  Div., 
"SDHLR  Team"  Onlv,  Columbus. 
OH  ' 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
-   workers  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  to 
trade-affected  companies. 
TA-W-51,a25;  Ultra  Precision.  Inc.. 
Freeport.  PA 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  section  222  have 
been  met. 

TA-W-51,514;  Crown  Pacific,  including 
temporary  workers  of  Express 
Personnel,  Prineville.  OR:  April  15 
2002. 

TA-W-51,826;  Schweiger.  Div.  ofK.C.S., 
Jefferson.  WL  May  19.  2002. 

TA-W-51,972;  Ken-Marc  Sales  Corp.. 
Maspeth,  NY:  June  5.  2002. 

TA-W-52.004:  Golden  Casting  Corp., 
Columbus.  IN:  May  22.  2002. 

TA-W-50,764:  Permagrain  Production, 

Inc.,  Karthaus.  PA:  January  30, 
2002. 

TA-W-51,283:  Premier  Industries,  Inc., 

Insulfoam  Div..  The  Dalles.  OR: 

March  21.  2002. 
TA-W-51.477:  Farley's  and  Sathers 

Candy  Co..  Inc.,  Pittston.  PA:  April 

9,  2002. 
TA-W-51,566;  Silver  Bay  Logging,  Inc., 

Wrangell,  AK:  April  22,  2002. 
TA-W-51,698:  Cand  B.  LLC.  Tennille, 

GA:  May  7,  2002. 
TA-W-5 1,726;  Columbia  Falls 
_     Aluminum  Co..  a  wholly-owned 


subsidiary  ofGlencore,  Limited, 

Columbia  Falls,  MT:  May  8,  2002. 
TA-W-51,793;  Commerce  Engineering 

and  Pattern  Co.,  Walled  Lake,  MI: 

May  1,  2002. 
TA-W-51.794:  Progress  Pattern  Corp., 

Livonia,  MI:  May  1.  2002. 
TA-W-51,81 4;  Nexfor  Eraser  Paper. 

subsidiary  of  Nexfor,  Inc., 

Madawanka,  ME:  May  13,  2002. 
TA-W-51,869:  Curtis  Papers.  Inc.. 

Mil  ford,  NJ:  May  19,  2002. 
TA-W-51,909  £rA,B&  C;  Inman  Mills. 

Mountain  Shoals  Plant,  Enoree.  SC. 

Ramey  Plant,  Enoree,  SC,  Savbrook 

Plant,  Inman,  SC.  Corp.  Office. 

Inman.  SC:  May  18.  2003. 
TA-W-5 1,940:  Broyhill  Furniture 

Industries,  Inc.,  Rutherfordton  Case 

Goods  Plant,  a  wholly  owned 

subsidiary  of  Furniture  Brands 
.    International,  Inc.,  Rutherfordton, 

NC:  May  27,  2002. 
TA-W-51,997;A.  Schulman,  Inc.. 

Orange,  TX:  June  2,  2002. 
The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(B) 
(shift  in  production)  of  Section  222  have 
been  met. 

TA-W-51,965;  Copperweld  Corporation. 
Birmingham  Div.,  Birmingham,  AL: 
May  28,  2002. 
TA-W-51,510:  Dana  Corp..  Traction 
and  Technologies  Group,  Fort 
Wayne,  IN:  April  1 0,  2002. 
TA-W-51,843;  Mercury  Minnesota,  Inc.. 

Faribault.  MN:May  14,  2002. 
TA-W-51,880;  Infocus  Corp..  formerly 
Infocus  Systems.  Inc..  Wilsonville. 
OR:  Mav  8.  2002. 
TA-W-51.8'98;  MRC  Bearings,  a  div.  of 
SKF  USA.  Inc..  Jamestown/ 
Falconer.  NY:  May  21.  2002. 
TA-W-51.912;  Tecumseh  Products  Co.. 
Grafton  Operations-.  Grafton.  WI: 
May  28.  2002. 
TA-W-51.967;  Reading  Anthracite  Co.. 

Pottsville.  PA:  May  29.  2002. 
TA-W-52.001;  Risdon-AMS  USA.  Inc..  a 
wholly-owned  subsidiary  of  Crown 
Holdings,  Laconia,  NH:  June  10, 
2002. 
TA-W-52,008;  Electronic  Product 
Integration  Corp.,  Norwalk,  OH: 
May  16,  2002. 
TA-W-52,061;  Fishing  Vessel  (F/V)  Alta 
E,  Point  Baker,  AK:  May  6,  2002. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  frade  certified  primary  firm 
has  been  met. 

TA-W-52,012;  State  of  Alaska 
Commercial  Fisheries  Entry 
Commission  Permit  *S04T59899, 
Bristol  Bay,  AK:  June  6,  2002. 
The  following  certification  has  been 
issued.  The  requirement  of  downstream 
finisher  to  a  trade  certified  primary  firm 
has  been  met. 


TA-W-51.571;  Shoals  Graphics  and 
Apparel.  Inc..  Florence.  AL:  April 
14.  2002. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  June  2003. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address.       , 

Dated:  June  27.  2003. 

Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  03-17456  Filed  7-9-03;  8:45  am) 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-51.882] 

BASF  Corporation,  Hannibal,  MO; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  28,  2003  in  response  to 
a  worker  petition  filed  on  behalf  of 
workers  at  BASF  Corporation,  Hannibal, 
Missouri,  employed  as  leased  workers  at 
Alpharma,  Inc.,  Animal  Health  Division, 
Hannibal  Manufacturing  Plant,  Palmyra, 
Missouri. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  April  30,  2003  and  which  remains  in 
effect  (TA-W-51,349).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  17th  day  of 
June  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-17454  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  451&^^^0-P 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration  '^ 

(TA-W-51,733] 

Dirigo  Dowels  and  Pins,  Inc.,  New 
Portland,  Maine;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  May  12, 
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2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Dingo  Dowels  and  Pins,  Inc.,  New 
Portland,  Maine. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  tenninated. 

Signed  at  Washington,  DC  this  16th  day  of 
June,  2003. 
Lind*  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-17452  Filed  7-9-03;  8:45  am) 
BILUNQ  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-w-52,040] 

Flynt  Fabrics,  inc.,  Graharii,  NC;  Notice 
of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  Jime  16, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Flynt  Fabrics,  Inc.,  Graham, 
North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  17th  day  of 
June  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-17457  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-50,923,  TA-W-50,923A,  and  TA-W- 
50,923B] 

Gretag  Imaging,  Inc.  Including 
Temporary  Workers  of  Agentry, 
Holyoke,  MA,  Including  Employees  of 
Gretag  Imaging,  inc.  Operating  at 
Various  Locations  in  the  Following 
States:  Minnesota,  Florida;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
16,  2003,  applicable  to  workers  of 
Gretag  Imaging,  Inc.,  including 
temporary  workers  of  Agentry,  Holyoke, 


Massachusetts.  The  notice  was 
published  in  the  Federal  Register  on 
May  1,  2003  (68  FR  23323). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  involving 
employees  of  the  Holyoke,  Washington 
facility  of  Gretag  Imaging,  Inc.  located  in 
Minnesota  and  Florida.  These 
employees  were  field  service  • 
technicians  supporting  the  production 
of  photo  processing  equipment  at  the 
Holyoke,  Massachusetts  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
Holyoke,  Massachusetts  facility  of 
Gretag  Imaging,  Inc.  located  in 
Minnesota  and  Florida. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Gretag  Imaging,  Inc.  who  were  adversely 
afi^ected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-50,923  is  hereby  issued  as     * 
follows: 

All  workers  of  Gretag  Imaging,  Inc., 
including  temporary  workers  of  Agentry, 
Holyoke,  Massachusetts  (TA-W-50,923), 
including  employees  of  Gretag  Imaging,  Inc., 
Holyoke,  Massachusetts,  located  in 
Minnesota  (TA-W-50923A)  and  Florida 
(TA-W^50,923B),  who  became  totally  or 
partially  separated  from  employment  on  or 
after  February  1,  2002,  through  April  16, 
2005,  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  DC  this  24th  day  of 
June  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-17446  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  45ia-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-S2,095] 

Honeywell  Control  Products,  Mars  Hill, 
NC;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  19, 
2003  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Honeywell,  Control  Products, 
Mars  Hill,  North  CaroUna. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 


Signed  at  Washington,  DC  this  26th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-17451  Filed  7-9-03;  8:45  am] 
BILUNG  CODE  461(>-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-51,095] 

M.  Wile  Company,  dba  HMX  Taitored. 
Also  Known  as  Intercontinental 
Branded  Apparel,  Buffalo,  NY; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
28,  2003,  applicable  to  workers  of  M. 
Wile  Company,  dba  HMX  Tailored, 
located  in  Buffalo,  New  York.  The 
notice  was  published  in  the  Federal 
Register  on  June  19,  2003  (68  FR  36845). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  men's  tailored  clothing 
including  men's  suit  coats  and  sport 
coats  and  cut  fabric  for  men's  pants 
produced  at  other  company  plants. 

The  review  shows  that  the  subject 
firm  also  does  business  under  the  brand 
name.  Intercontinental  Branded 
Apparel.  Workers  of  Intercontinental 
Branded  Apparel,  EUwood  Avenue, 
Buffalo,  New  York,were  certified 
eligible  to  apply  for  worker  adjustment 
assistance  imder  petition  nimiber  TA- 
W-38,253,  which  expired  February  21, 
2003. 

Therefore,  in  order  to  avoid  an 
overlap  in  worker  group  coverage,  the 
Department  is  amending  the  February 
2 1 ,  2002  impact  date  established  for 
TA-W-51,095,  to  read  February  22, 
2003. 

The  amended  notice  applicable  to 
TA-W-51,095  is  hereby  issued  as 
follows: 

All  workers  of  M.  Wile  Company,  dba 
HMX  Tailored,  also  known  as 
Intercontinental  Branded  Apparel,  Buffalo, 
New  York,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  22,  2003,  through  May  28,  2005,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 
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Signed  at  Washington.  DC,  this  23rd  day  of 
June  2003. 

RicJiard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-17448  Filed  7-0-03:  8:45  am] 

BHXMG  COM  4510-30-4> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-50,260] 

Motorola,  Incorporated, 
Semiconductor  Products 
Sector,Bipoiar  Manufacturing  Center, 
Mesa,  AZ;  Notice  of  Termination  of 
Certification 

This  notice  terminates  the 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  issued  by  the  Department  on 
April  25,  2003  for  all  workers  of 
Motorola,  Inc.,  Semiconductor  Products 
Sector,  Bipolar  Manufacturing  Center, 
Mesa,  Arizona.  The  notice  was 
published  in  the  Federal  Register  on 
May  9,  2003  (FR  68  25061). 

The  Department,  at  the  request  of  the 
State  Agency,  reviewed  this  certification 
for  worker?  of  the  aforementioned 
group. 

The  certification  review  revealed  that 
signatories  of  the  petition  were  not 
among  the  certified  worker  group 
mentioned  above,  but  were  instead  part 
of  facilities  employees,  charged  with 
maintaining  plant  operations.  The 
facilities  or  "Site  Services"  employees 
are  eligible  for  NAFTA  Transitional 
Adjustment  Assistance  benefits  under 
NAFTA-6506  as  amended  May  16,  2003 
to  include  these  workers. 

Since  the  workers  of  Bipolar 
Manufacturing  Center  are  not 
represented  by  all  of  the  petitioners,  the 
TA-W-50,260  investigation  was 
conducted  erroneously  and  the 
certification  is  thus  invalid.  The  Bipolar 
Manufactxu-ing  Center  worker  group 
continues  to  be  eligible  to  apply  for 
benefits  of  the  NAFTA-6505 
Transitional  Adjustment  Assistance 
certification  issued  on  September  24, 
2002  and  in  effect  until  September  24 
2004. 

The  certification  issued  under 
investigation  TA-W-50,260  has  been 
terminated. 


Signed  at  Washington,  DC  this  27th  day  of 
June  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-17445  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  4510-3(M> 


Signed  at  Washington,  DC.  this  18th  day  of 
June,  2003. 

Elliott  S.  Kushner, . 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-17455  Filed  7-9-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,030] 

Plassein  international,  Martin  Michigan 
Operations,  Martin,  Ml;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  13,  2003,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Plassein  International,  Martin 
Michigan  Operations,  Martin,  Michigan. 

The  company  official  who  filed  the 
petition  requested  that  the  petition  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  27th  day  of 
June  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-17450  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-51,754] 

RODCO  Products,  Lewiston,  ME; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  May  14, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  RODCO  Products,  Lewiston,  ME. 

The  company  official  has  requested 
that  the  investigation  be  terminated. 

Consequently,  further  investigation  in 
this  case  would  serve  no  piupose,  and 
the  investigation  has  been  terminated. 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  wTiting  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  21,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shovra  below,  not  later  than  July  21 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210. 

Signed  at  Washington,  DC,  this  23rd  day  of 
June.  2003. 

Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 
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TA-W 


[Petttjons  Instituted  Between  06/16/2003  and  06^0/2003} 


52,037 

52,038 

52,039 

52,040 

52,041 

52,042 

52,043 

52,044 

52,045 

52,046 

52,047 

52,048 

52,049 

52.050 

52,051 

52,052 

52,053 

52,054 

52.055 

52,056 

52,057 

52,058 

52,059 

52,060 

52.061 

52.0G2 

52.063 

52,064 

52,065 

52,066 

52,067 

52,068 

52,069 

52.070 

52,071 

52,072 

52,073 

52,074 

52,075 

52,076 

52,077 

52,078 

52,079 

52,080 

52,081 

52,082 

52.083 

52.084 

52.085 

52.086 

52,087 

52,088 

52.089 

52.090 

52.091 

52,092 

52,093 

52,094 

52,095 

52.096 

52,097 

52,098 

52,099 

52,100 

52,101 

52,102 

52.103 

52,104 

52,106 

52,106 


Sut>iect  firni  (petitioners) 


Swan  Finishing  Co.,  Inc.  (Comp) 

Sonoco  Products  Company  (Comp) 

Hereaus  Electro-Nite  Co.  (IBT) 

Rynt  Fabrics,  Inc.  (Comp) 

St.  Mary's  Trigen  Biopower  (Wkrs) 

Wheatland  Tube  Co.  (Wkrs)  

Congdeum  Corp.  (NJ) 

Spectrum  Dyed  Yams.  Inc.  (Comp)  

Agere  Systems  (IBEW) 

Sauer-Danfoss  (UAW)  

CEMCO  (CA)  

Hamilton  Sundstrand  (Comp)  

American  Leather,  LP  (Comp)  

Memll  Corporation  (Wkrs) 

Leviton  Manufacturing  (Comp)  

Coming  Cable  Systems  (Wkrs)  

Whispering  Pines  Sprotswear  (Comp)  

Coinco  (Wkrs)  

Advanced  Machining  (OR)  ...; 

Dynamic  Metal  Fonning.  Inc.  (IW) 

Kasco  Corporation  (Wkrs)  

Smith  Enterprises,  Inc.  (Comp)  

Brown  Foundry,  Inc.  (VT)  

Amital  Spinning  Corporation  (Comp)  

Fishing  Vessel  (F/V)  Alta  E  (Comp)  

F/V  Juanderer  (Comp) 

F/V  Elvagene  (Comp)  

Rshing  Vessel  (F/V)  Tuckahoe  (Comp)  

F/V  Madame  Ching  and  Village  Idiot  (Comp) 

SWR  Sound  Corporation  (Wkrs)  

Pall  Life  Sen/ices  (Wkrs)  

Alice  Manufacturing  Company  (Comp) 

MKS  Instruments  (Comp)  

Master  Gear  (Wkrs)  

Colson  Plastics  (AR)  _ 

Colson  Caster  Corp.  (AR) 

Anierigon  Incorporated  (Comp)  

Wellmade  Industries,  Inc.  (Comp)  

Prescolite.  Inc.  (AR)  

Sandicast,  Inc.  (Comp)  

H  and  H  Sewing  (Wkrs) 

Plastene  Supply  Co  (Wkrs)  

Photocircuits  Corporation  (Wkrs) 

MJJ  Brilliant,  Inc.  (Wkrs) 

Rex-N-Gate  (Wkrs) 

Pratt  and  Whitney  (Wkrs)  

Sweet  On-  (UNITE)  

Lord  Corp.  (Comp) 

Motorola,  Inc.  (Comp)  

Stream  international  (Comp)  

Advantek  (MN) 

Avondale  Mills,  Inc.  (Comp) 

Dixie  Industrial  Coatings  (Comp) 

Conn-Selmer  (UAW)  

Precision  Dynamk»  Corp.  (Comp)  

General  Mills  (Wkrs)  

Mendocino  Forest  Products  (Wkrs)  

Anemostat  (Wkrs)  ,... 

Honeywell  (Comp)  

Archer  Daniels  Midland  (UFCW)  

Symantec  (Wkrs)  

F/V  Secure  (Comp)  

Sony  Semiconductor  (Comp) 

Magneti  Macelli  (Wkrs)  

Peari  Baths,  Inc.  (MN)  

Westem  Textile  Products  (Comp)  

MR  Dowel,  Inc.  (Wkrs) 

Sanmina— SCI  (Comp) 

Johnson  Hosiery  Mills,  Inc.  (Wkrs)  

■SMI  Holdings.  Inc.  (Comp)  


Location 


Fall  River,  MA  

Granite  Falls,  NC  .... 

Philadelphia,  PA 

Graham,  NC  

St.  Mary's  GA 

Sharon,  PA 

Mercerville,  hJJ  

Kings  Mountain.  NC 

Reading.  PA 

Sturtevant,  Wl  

Willits.  CA 

Long  Beach,  CA ...... 

Dallas,  TX  

St.  Paul,  MN 

Morgantown,  NC  

Hickory,  NC  

Pageland,  SC 

Mountain  View,  MO 

Newt)erg,  OR  

Scottdale,  PA  

St.  Louis,  MO 

Rock  Hill,  SC 

Swanton,  VT  

New  Bem,  NC 

Point  Baker,  AK  

Elfin  Cave,  AK 

Grays  River,  WA  

Ward  Cove,  AK 

Fair  Banks,  AK 

Sun  Valley,  CA 

Ann  Artxjr,  Ml 

Easley,  SC  

Colorado  Spring,  CO 

South  Beloit,  IL  

Monette,  AR  

Jonesboro,  AR  

Irwindale,  CA 

New  York,  NY  

El  Dorado,  AR  

San  Diego,  CA  

Blaine,  MN  

Portageville,  MO  ...... 

Glen  Cove,  NY 

New  York,  NY  

Ada,  OK  

W.  Palm  Beach,  FL  .. 

Madison,  GA  

Erie.  PA 

San  Diego,  CA  

Farmers  Branch,  TX 

Minnetonka,  MN  

Alexander  City.  AL  ... 

Chattanooga.  TN 

Elkhart,  IN  

Belleville,  KS  

Eden  Prairie,  MN  

Fort  Bragg,  CA 

Scranfon,  PA 

Mars  Hill,  NC 

Decatur.  IL  

Springflekj.  OR 

Bow,  WA  _ 

San  Antonio,  TX 

Kingsport,  TN  

Brooklyn  Park.  MN  ... 

Memphis,  TN 

Rumford,  ME  

Augusta,  ME  

Hickory.  NC 

Paterson,  NJ  


Date  of 

Date  of 

institution 

petition 

06/16/2003 

06/13/2003 

06/16/2003 

06/13/2003 

06/16/2003 

06/13/2003 

06/16/2003 

05/27/2003 

06/16/2003 

06/10/2003 

06/16/2003 

06/10/2003 

06/16/2003 

06/13/2003 

06/16/2003 

06/12/2003 

06/16/2003 

06/10/2003 

06/16/2003 

06/10/2003 

06/16/2003 

05/28/2003 

06/16/2003 

06/06/2003 

06/17/2003 

06/12/2003 

06/17/2003 

06/10/2003 

06/17/2003 

06/17/2003 

06/17/2003 

06/02/2003 

06/17/2003 

04/08/2003 

06/17/2003 

06/13/2003 

06/17/2003 

06/16/2003 

06/17/2003 

05/05/2003 

06/17/2003 

06/13/2003 

06/17/2003 

06/13/2003 

06/17/2003 

06/16/2003 

06/17/2003 

06/17/2003 

06/17/2003 

06/06/2003 

06/17/2003 

06/12/2003 

06/17/2003 

05/28/2003 

06/17/2003 

05/26/2003 

06/17/2003 

06/12/2003 

06/18/2003 

06/05/2003 

06/18/2003 

04/T5/2003 

06/18/2003 

06/10/2003 

06/18/2003 

06/17/2003 

06/18/2003 

06/05/2003 

06/18/2003 

06/16/2003 

06/18/2003 

06/16/2003 

06/18/2003 

06/04/2003 

06/18/2003 

06/05/2003 

06/18/2003 

06/16/2003 

06/18/2003 

06/10/2003 

06/18/2003 

06/01/2003 

06/18/2003 

04/03/2003 

06/18/2003 

06/09/2003 

06/18/2003 

06/02/2003 

06/18/2003 

06/02/2003 

06/18/2003 

06/09/2003 

06/18/2003 

05/29/2003 

06/18/2003 

05/09/2003 

06/18/2003 

06/05/2003 

06/19/2003 

04/30/2003 

06/19/2003 

06/12/2003 

06/19/2003 

06/13/2003 

06/19/2003 

06/09/2003 

06/19/2003 

06/18/2003 

06/19/2003 

05/23/2003 

06/19/2003 

05/28/2003 

06/19/2003 

06/16/2003 

06/19/2003 

06/17/2003 

06/19/2003 

06/18/2003 

06/19/2003 

06/18/2003 

06/19/2003 

06/18/2003 

06/20/2003 

06/19/2003 

06/20/2003 

06/18/2003 

06/20/2003 

06/19/2003 

06/20/2003 

06/19/2003 

06/20/2003 

06/12/2003 

06/20/2003 

06/18/2003 

06/20/2003 

06/19/2003 

06/20/2003 

06/19/2003 

06/20/2003 

06/18/2003 
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(Pelilions  Jnstituted  Between  06/16/2003  and  06/20/2003] 


TA-W 


52,107 
52.108 
52.109 
52.110 


Subject  firm  (petitioners) 


Phillips  Plastics  Corporation  (Comp)  

Custom  Screens,  Inc.  (Comp) 

1888  Mills  (Wkrs)  

Pikeville  Apparel  Manufacturing.  Inc.  (Comp) 


Location 


Hudson,  Wl  

Stoneville,  (^  .. 
Thomaston,  GA 
Pikeville,  TN  


Date  of 
institution 


06/20/2003 
06/20/2003 
06/20/2003 
06/20/2003 


Date  of 
petition 


06/19/2003 
06/17/2003 
06/11/2003 
06/17/2003 


(FR  Doc.  03-17441  Filed  7-&-03;  8:45  am) 

BILUNG  COOE  451(>-3»-«     . 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-51,771] 

Thompson-Hancok  Technologies, 
Burlington,  NC;  Notice  of  Termination 
of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  May  15,  2003  in  response  to 
a  worker  petition  which  was  filed  by  a 
company  official  on  behalf  of  workers  at 
Thompson-Hancock  Technologies, 
Burlington,  North  Caroiina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  16th  day  of 
June,  2003. 

Richard  Church, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-17453  Filed  7-9-^03;  8:45  am] 

BILUNC  CODE  4510-30-? 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,9771 

Wat>ash  Technologies,  Inc., 
Automotive  Business  Unit,  Huntington, 
IN;  Notice  of  Termination  of  Negative 
Determination  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273}  the 
Department  of  Labor  issued  a  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  8,  2003.  applicable 
to  workers  of  Wabash  Technologies. 
Inc.,  Automotive  Business  Unit,  located 
in  Huntington,  Indiana.  The  notice  was 
published  in  the  Federal  Register  on 
April  24,  2003  (68  FR  20177). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  decision  for 
workers  of  the  subject  firm.  The  workers 
produce  engine  timing  sensors  and  cam 
sensors.  The  review  shows  that  on  July 
23,  2002.  all  workers  of  Wabash 
Technologies,  Inc.,  Automotive 
Business  Unit.  Huntington,  Indiana, 
who  were  separated  from  employment 
on  or  after  May  2,  2001,  were  certified 
eligible  to  apply  for  worker  adjustment 
assistance  under  petition  number  TA- 
W-41.526.  The  certification  does  not 
expire  until  July  23,  2004.  The 
certification  effectively  includes 
workers  at  the  subject  firm  producing 
engine  timing  sensors  and  cam  sensors. 

Consequently,  the  Department  is 
terminating  the  negative  detennination 
issued  to  workers  of  Wabash 
Technologies.  Inc.,  Automotive 
Business  Unit,  located  in  Huntington, 
Indiana,  under  TA-W-50,977. 

Signed  at  Washington,  DC,  this  9th  day  of 
June  2003. 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-17447  Filed  7-9-03:  8:45  am) 
BILUNG  COOE  4510-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,415] 

Washington  Group  IDC,  Manassas,  VA; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  June  9,  2003,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  die  subject  firm. 
The  notice  will  soon  be  published  in  the 
Federal  Register. 

The  Department  initially  denied  TAA 
to  workers  of  Washington  Group  IDC, 
Manassas,  Virginia,  because  the  workers 
did  not  produce  an  article  within  the 
meaning  of  section  222(c)(3)  of  the 
Trade  Act  of  1974. 

On  reconsideration,  the  Department 
conducted  an  on-site  analysis  of  the 


functions  performed  by  Washington 
Group  IDC,  Manassas,  Virginia 
employees  at  Micron  Technology, 
Manassas,  Virginia.  The  workers  of 
Micron  Technology,  Manassas,  Virginia 
(TA-W-51.231)  were  certified  eligible 
to  apply  for  Trade  Adjustment 
Assistance  (TAA)  on  May  7,  2003. 

The  on-site  investigadon  revealed  that 
Washington  Group  IDC  workers 
performed  a  variety  of  functions  at 
Micron  Technology,  Inc.  Manassas, 
Virginia.  The  review  revealed  that  in 
addition  to  facilities  management 
services,  a  meaningful  portion  of  their 
work  relates  to  the  production  of  the 
products  (wafers)  manufactured  at 
Micron  Technology.  The  workers  are 
not  separately  identifiable  by  specific 
function. 

The  investigation  further  revealed  that 
employment  and  production  at  the 
subject  facility  declined  diuring  the 
relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
wafers,  contributed  importantly  to  the     ' 
declines  in  sales  or  production  and  to 
the  total  or  partial  separation  of  workers 
of  Washington  Group  IDC,  Manassas. 
Virginia  working  at  Micron  Technology, 
Manassas,  Virginia.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Washington  Group  IDC, 
Manassas,  Virginia  working  at  Micron 
Technology,  Manassas.  Virginia  who  became 
totally  or  partially  separated  from 
employment  on  or  after  March  27.  2002  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC,  this  17th  day  of 
June  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-17449  Filed  7-9-03;  8:45  am) 

BILUNQ  COOE  4510-30-P ' 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAPTA-6506] 

Motorola,  Incorporated, 
Semiconductor  Products  Sector, 
Bipolar  Manufacturing  Center, 
including  Workers  of  the  Facilities 
Workgroup,  Mesa,  AZ;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance 

In  accordance  with  Section  250(a), 
Subchapter  D,  Chapter  2,  Title  II,  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273),  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  September 
24,  2002,  applicable  to  all  workers  of 
Motorola,  Incorporated,  Semiconductor 
Products  Center,  BiPolar  Manufacturing 
Center,  Mesa,  Arizona.  The  notice  was 
published  in  the  Federal  Register  on 
October  10,  2002  (67  FR  36160). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produced  sensor  wafers. 
Information  provided  by  the  subject 
firm.shows  that  although  workers 
employed  in  the  Facilities  Workgroup  or 
in  "Site  Services"  were  not  employees 
of  the  BiPolar  Manufacturing  Center, 
they  maintained  plant  facilities  and 
supported  production  at  the  facility. 

Based  on  this  information,  the 
Department  is  amending  the 
certification  to  include  workers  of  the 
Facilities  Workgroup  engaged  in 
employment  related  to  the  production  of 
pressure  sensor  wafers  at  the  subject 
finnil 


The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely 
affected  by  the  shift  in  production  of 
pressure  sensor  wafers  to  Canada. 

The  amended  notice  applicable  to 
NAFTA-6506  is  hereby  issued  as 
follows: 

All  workers  of  Motorola.  Incorporated, 
Semiconductor  Products  Center,  BiPolar 
Manufacturing  Center,  Mesa,  Arizona, 
engaged  in  the  production  of  sensor  pressure 
wagers,  and  including  workers  in  the 
Facilities  Workgroup  at  the  site  who  became 
totally  or  partially  separated  from 
employment  on  or  after  August  26,  2001, 
throu^  September  24,  2004  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  16th  day  of 
May  2003. 

Richard  CSiurch, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-17443  Filed  7-9-03;  8:45  am] 

BILLING  CODE  4S1fr-30-P 


DEPARTMENT  OF  LABOR 

Empk>yment  and  Training 
Administratkm 

[NAFTA--5163] 

Tyco  Eiectrontes,  Fiber  Opttes 
DiviskMi,  Glen  Rock,  PA;  Notice  of 
Revised  Determinatkxi  on  Remand 

The  United  States  Court  of        ' 
International  Trade  (USCIT)  remanded 
to  the  Department  of  Labor  for  further 
consideration  and  investigation  of  the 
negative  determination  on 
reconsideration  on  remand  in  Former 
Employees  of  Tyco  Electronics,  Fiber 
Optics  Division  v.  U.S.  Secretary  of 
Labor  (Court  No.  02-00152). 

The  Department's  initial  denial  of 
NAFTA-Transitional  Adjustment 
Assistance  (NAFTA-5163)  for  the 
workers  of  Tyco  Electronics,  Fiber 
Optics  Division,  Glen  Rock, 
Pennsylvania,  issued  on  September  28, 
2001  and  published  in  the  Federal 
Register  on  October  19,  2001  (66  FR 
53252),  was  based  on  the  finding  that 
criteria  (3)  and  (4)  were  not  met.  The 
investigation  concluded  that  imports 
from  Canada  or  Mexico  did-not 
contribute  importantly  to  workers' 
separations,  and  tliat  the  predominant 
cause  of  the  worker  separations  was  a 
domestic  transfer  of  production  to  an 
affiliated  facility  in  Harrisburg,  ' 

Pennsylvania. 

On  January  22,  2002,  the  Department 
issued  a  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration  for  NAFTA-5163 
and  published  the  determination  in  the 
Federal  Register  on  February  5,  2002 
(67  FR  5299). 

The  petitioners  alleged  in  the  request 
for  reconsideration  that  plant 
production  was  shifted  to  an  affiliated 
plant  located  in  Mexico.  Information 
provided  by  the  company  at  that  time 
showed  that  any  production  shifted 
from  the  subject  plant  to  Mexico  during 
the  relevant  period  was  negligible.  That 
information  suggested  that  an 
overwhelming  (over  98%)  portion  of 
plant  production  was  transferred  to 
Harrisbiug,  Pennsylvania  diu-ing  the 
relevant  period. 

The  petitioners  appealed  to  the  U.S. 
Court  of  International  Trade,  and  on 
voluntary  remand,  the  Department 


requested  company-wide  sales  figures  of 
the  article(s)  produced  at  the  subject 
plant  and  a  list  of  the  major  declining 
customers  of  the  subject  plant.  The 
figures  for  the  Fiber  Optics  Division 
showed  increases  m  sales  from  1999  to 
2000  and  decreases  in  sales  from  the 
January  through  September  2001  period 
from  the  corresponding  2000  period. 

Because  the  company  reported 
declining  sales  at  the  Fiber  Optics 
Division  dxuing  the  relevant  period,  the 
Department  conducted  a  survey  of  the 
subject  firm's  major  declining  customers 
regarding  their  purchases  of  fiber  optic 
cable  assembhes,  components,  and 
value-added  enclosuires  during  1999, 
2000,  January  through  September  2001, 
and  January  through  September  2000. 

The  surveys  revealed  that  none  of  the 
major  declining  customers  increased 
imports  of  the  relevant  articles  from 
Canada  or  Mexico  during  the  relevant 
period. 

On  the  current,  court-ordered  remand, 
the  Department  requested  and  obtained 
new  and  additional  information  and 
clarification  from  the  company 
regarding  plant  production  shifts  to 
Mexico.  Upon  careful  review  of  the  new 
data,  it  has  been  determined  more  than 
a  negligible  portion  of  production  was 
shifted  to  Mexico  during  the  relevant 
period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  the  current  remand,  I 
conclude  that  there  was  a  shift  of 
production  to  Mexico  that  contributed 
importantly  to  the  worker  separations 
and  sales  or  production  declines  at  the 
subject  facility.  In  accordance  with  the 
provisions  of  the  Trade  Act,  I  make  the 
following  certification: 

All  workers  of  Tyco  Electronics.  Fiber 
Optics  Division,  Glen  Rock,  Pennsylvania 
who  became  totally  or  partially  separated 
from  employment  on  or  after  July  27,  2000, 
through  two  years  from  the  issuaiice  of  this 
revised  determination,  are  eligible  to  apply 
for  NAFTA-TAA  under  Section  250  of  the 
Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  25th  day  of 
June.  2003. 
Elliott  S.  Kushner, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  03-17442  Filed  7-9-03;  8:45  am) 

BILUN6  CODE  4510-30-P 


NATIONAL  COUNaL  ON  DISABILITY 

Sunshine  Act  Meetings 

TIMES  AND  DATES:  8:30  a.m.  to  5  p.m.. 
August  21-22,  2003. 
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PLACE:  Intercontinental  Houston,  2222 
West  Loop  South,  Houston,  Texas. 

STATUS:  Parts  of  this  meeting  will  be 
open  to  the  public.  The  rest  of  the 
meeting  will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIOEREO:  Reports 
from  the  Chairperson  and  the  Executive 
Director,  Committee  Meetings  and 
Committee  Reports,  Executive  Session, 
Unfinished  Business,  New  Business, 
Announcements,  Adjournment 

PORTKJNS  OPEN  TO  THE  PUBUC:  Reports 
from  the  Chairperson  and  the  Executive 
Director,  Committee  Meetings  and 
Committee  Reports,  Unfinished 
Business,  New  Business. 
Announcements,  Adjournment 

PORTIONS  CLOSED  TO  THE  PUBUC: 
Executive  Session. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  S.  Quigley,  Director  of 
Communications,  National  Council  on 
Disability.  1331  F  Street  NW.,  Suite  850, 
Washington.  DC  20004;  202-272-2004 
(Voice),  202-272-2074  (TTY),  202-272- 
2022  (Fax),  mquigley@ncd.gov  (E-mail). 
AGENCY  MISSION:  The  NaUonal  Council 
on  Disability  (NCD)  is  an  independent 
federal  agency  composed  of  15  members 
appointed  by  the  President  and 
confirmed  by  the  U.S.  Senate.  Its  overall 
purpose  is  to  promote  policies, 
programs,  practices,  and  procedures  that 
guarantee  equal  opportunity  for  all 
people  with  disabilities,  including 
people  from  culturally  diverse 
backgrounds,  regardless  of  the  nature  or 
significance  of  the  disability;  and  to 
empower  people  with  disabilities  to 
achieve  economic  self-sufficiency, 
independent  living,  and  inclusion  and 
integration  into  all  aspects  of  society. 

ACCOMMODATIONS:  Those  needing  sign 
language  interpreters  or  other  disability 
accommodations  should  notify  NCD  at 
least  one  week  before  this  meeting. 
LANGUAGE  TRANSLATION:  hi  accordance 
with  E.O.  13166,  Improving  Access  to 
Services  for  Persons  with  Limited 
English  Proficiency,  those  people  with 
disabilities  who  are  limited  English 
proficient  and  seek  translation  services 
for  this  meeting  should  notify  NCD  at 
least  one  week  before  this  meeting. 
MULTIPLE  CHEMICAL  SENSmVITY/ 
KJVIRONMENTAL  ILLNESS:  People  with 
multiple  chemical  sensitivity/ 
environmental  illness  must  reduce  their 
exposure  to  volatile  chemical 
substances  to  attend  this  meeting.  To 
reduce  such  exposure,  NCD  requests 
that  attendees  not  wear  perfumes  or 
scented  products  at  this  meeting. 
Smoking  is  prohibited  in  meeting  rooms 
and  surrounding  areas. 


Federal  Register/ Vol.  68,  No.  132 /Thursday,  July  10.  2003 / Notices 


Dated:  July  7,  2003. 
Ethel  D.  Briggs, 

Executive  Director. 

[PR  Doc.  03-17570  Filed  7-6-03;  10:48  am] 

BILUNG  CODE  6820-MA^ 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  MEETING:  National 
Science  Foundation,  National  Science 
Board. 

DATE  AND  TIME:  July  28.  2003:  10:30 
a.m.-10:50  a.m..  Closed  Session.  July 
28,  2003:  10:50  a.m.-ll:30  a.m..  Open 
Session. 

PLACE:  The  National  Science 
Foundation,  4201  Wilson  Boulevard- 
Room  130,  Arlington,  VA  22230, 
www.nsf.gov/nsb. 

CONTACT  FOR  INFORMATION:  Robert 
Webber  (703)  292-7000. 
STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public.  Part  of  this  meeting 
will  be  open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 
Teleconference  of  the  NSB  Committee 
on  Strategy  and  Budget. 

Closed:  10:30-10:50  a.m.— Update  on 
the  developmeht  of  the  FY  2005  budget. 

Open.- 10:50-11:30— Summary  of 
input  from  the  public  and  changes  to  be 
made  to  the  draft  strategic  plan. 

11:10-11 :30— Planning  of  the  August 
CSB  meeting. 

Robert  Webber, 

Policy  Analyst.  NSBO. 

[FR  Doc.  03-17586  Filed  7-8-03;  11:20  am] 

BILUNG  CODE  7S55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  Nuclear  Regulatory 
Conunission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  0MB  for  review  the 
following  proposal  for  the  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  DOE/NRC  Form  742.      ' 

■    "Material  Balance  Report"  and  NUREG/ 
BR-0007,  "histructions  for  the 
Preparation  and  Distribution  of  Material 
Status  Reports". 

3.  The  form  number  if  applicable: 
DOE/NRC  Form  742. 

4.  How  often  the  collection  is 
required:  DOE/NRC  Form  742  is 
submitted  annually  following  a  physical 
inventory  of  nuclear  materials. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  licensed  to  possess 
specified  quantities  of  special  nuclear  or 
source  material. 

6.  An  estimate  of  the  number  of 
annual  responses:  200. 

7 .  The  estimated  number  of  annual 
respondents:  200  licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,000  hours. 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies.  N/A. 

10.  Abstract:  Each  licensee  authorized 
to  possess  special  nuclear  material 
totaling  more  than  350  grams  of 
contained  uranium-235,  uranium-233. 
or  Plutonium,  or  any  combination 
thereof,  and  any  licensee  authorized  to 
possess  1,000  kilograms  of  source 
material  is  required  to  submit  DOE/NRC 
Form  742.  Reactor  licensees  requfred  to 
submit  DOE/NRC  Form  742,  ^d 
facilities  subject  to  10  CFR  part  75,  are 
required  to  submit  DOE/NRC  Form 
742C.  The  information  is  used  by  NRC 
to  fulfill  its  responsibilities  as  a 
participant  in  US/IAEA  Safeguards 
Agreement  and  bilateral  agreements 
with  Australia  and  Canada,  and  to 
satisfy  its  domestic  safeguards 
responsibilities. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room.  One 
White  Flint  North.  11555  Rockville 
Pike,  Room  O-l  F21.  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signatiu-e  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  August  11,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date.  Bryon  Allen.  Office  of  hiformation 
and  Regulatory  Affairs  (3150-0004), 
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NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Beth  St.  Mary, 

Acting  NRC  Clearance  Officer  Office  of  the 
Chief  Information  Officer. 

(FR  Doc.  03-17464  Filed  7-9-03;  8:45  am] 
BILUNQ  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
infonns  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  DOE/NRC  Form  742C. 
"Physical  Inventory  Listing." 

3.  The  form  number  if  applicable: 
DOE/NRC  Form  742C. 

4.  How  often  the  collection  is 
required:  DOE/NRC  Form  742C  is 
submitted  annually  following  a  physicd 
inventory  of  nuclear  materials. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  licensed  to  possess 
specified  quantities  of  special  nuclear  or 
source  material. 

6.  An  estimate  of  the  number  of 
annual  responses:  180. 

7.  The  estimated  number  of  annual 
respondents:  180  licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  1,080  hours. 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  Each  licensee  authorized 
to  possess  special  nuclear  material 
totaling  more  than  350  grams  of 


contained  uranium-235,  uranium-233, 
or  plutonium,  or  any  combination 
thereof,  and  any  licensee  authorized  to 
possess  1 ,000  Idlograms  of  source 
material  is  required  to  submit  DOE/NRC 
Form  742.  Reactor  licensees  required  to 
submit  DOE/NRC  Form  742,  and 
facilities  subject  to  10  CFR  Part  75,  are 
required  to  submit  DOE/NRC  Form 
742C.  The  information  is  used  by  NRC 
to  fulfill  its  responsibilities  as  a 
participant  in  US/IAEA  Safeguards 
Agreement  and  bilateral  agreements 
with  Australia  and  Canada,  and  to 
satisfy  its  domestic  safeguards 
responsibilities. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  fi-ee  of  charge 
at  the  NRC  Public  Dociunent  Room,  One 
White  Flint  North,  11555  Rockville 
Pike.  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  elegance  requests  are 
available  at  the  NRC  Worldwide  Web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  shoidd  be 
directed  to  the  OMB  reviewer  listed 
below  by  August  11,  2003.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  conmieiits  received  after  this 
date. 

Bryon  Allen,  Office  of  Information  and 
Regulatory  Affairs  (3150-0058), 
NEOB-10202.  Office  of  Management 
and  Budget,  Washington,  DC  20503. 
Comments  can  also  be  submitted  by 

telephone  at  (202)  395-3087. 
Tne  NRC  Clearance  Officer  is  Brenda 

Jo.  Shelton.  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  July.  2003. 

For  the  Nuclear  Regulatory  Commission. 
Beth  St.  Mary, 

Acting  NEC  Clearance  Officer.  Office  of  the 
Chief  Information  Officer. 

[FR  Doc.  03-1 7465  Filed  7-^-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  Nos.  50-247  and  50-286.  Ucense 
Nos.  DPR-26  and  DPR-64] 

Entergy  Nuclear  Operations,  Inc.; 
Receipt  of  Request  for  Action  Under  10 
CFR  2.206 

Notice  is  hereby  given  that  by  petition 
dated  April  23,  2003,  Richard 
Blumenthal,  Attorney  General  for  the 
State  of  Connecticut  (petitioner)  has 
requested  that  the  U.S.  Nuclear 


Regulatory  Commission  (NRC)  take 
action  with  regard  to  Indian  Point 
Nuclear  Generating  Unit  Nos.  2  and  3. 
The  petitioner  requests  that  the  NRC  (1) 
order  the  licensee  for  the  Indian  Point 
Nuclear  Generating  Unit  Nos.  2  and  3 
(IP2  and  3)  to  conduct  a  full  review  of 
the  facility's  vulnerabilities,  security 
measures,  and  evacuation  plans  and  to 
suspend  operations,  revoke  the 
operating  license,  or  adopt  other 
measures  resulting  in  a  temporary 
shutdown  of  IP2  and  3:  (2)  require  the 
licensee  to  provide  information 
documenting  the  existing  security 
measures  which  provide  the  Indian 
Point  facility  with  protection  against 
terrorist  attacks;  (3)  immediately  modify 
the  IP2  and  3  operating  licenses  to 
mandate  a  defense  and  security  system 
sufficient  to  protect  the  entire  facility 
from  a  land-  or  water-based  terrorist 
attack;  (4)  order  the  revision  of  the 
licensee's  Emergency  Response  Plan 
and  the  Radiological  Emergency 
Response  Plans  of  the  State  of  New  York 
and  the  nearby  counties  to  accoimt  for 
possible  terrorist  attacks;  and  (5)  take 
prompt  action  to  permanently  retire  the 
facility  if,  after  conducting  a  full  review 
of  the  facility's  vulnerabilities,  security 
measures,  and  evacuation  plans,  the 
NRC  cannot  sufficiently  ensure  the 
security  of  the  IP  facility  against 
terrorist  threats,  or  cannot  ensure  the 
safety  of  New  York  and  Coimecticut 
citizens  in  the  event  of  an  accident  or 
terrorist  attack. 

As  the  basis  for  this  request,  the 
petitioner  states  that  (1)  the  IP 
Radiological  Emergency  Preparedness 
Plan  (REPP)  fails  to  adequately  inform 
the  public  in  the  event  of  a  radiological 
emergency  and  relies  upon  selective 
release  of  critical  information  and 
irrational  and  unenforceable  secrecy;  (2) 
the  IP  REPP  fails  to  address  voluntary 
evacuation  as  required  by  NRC  guidance 
documents;  (3)  the  IP  REPP  fails  to 
address  family  separation  in  its  analysis 
of  evacuation  times;  (4)  the  IP  REPP  fails 
to  meet  requirements  for  protection  of 
foodstuffs  and  drinking  water  in  50-mile 
ingestion  exposure  pathway  emergency 
planning  zone;  (5)  the  evacuation  travel 
time  estimates  for  the  IP  REPP  fail  to 
meet  NUREG-0654/FEMA-REP-l ;  (6) 
the  IP  REPP  fails  to  address 
administering  radioprotective  drugs  to 
general  population;  (7)  the  IP  REPP  does 
not  adequately  address  the  possibility  of 
a  terrorist  attack;  (8)  IP  and  NRC 
persoimel  euid  resources  confi'ont  "dual 
challenges"  when  ensuring  security  at 
an  operational  facility;  (9)  the  spent  fuel 
storage  facility  is  vulnerable  to  terrorist 
attack;  (10)  the  security  forces  at  nuclear 
power  plants  have  repeatedly  failed  to 
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repel  mock  terrorist  attackers;  and  (11) 
catastrophic  effects  (illness  and  fatality 
data,  economic  loss  data,  and 
environmental  consequences)  will  result 
from  a  terrorist  attack  on  IP. 

The  request  is  being  treated  pursuant 
to  Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Section  2.206  of 
the  Commission's  regulations.  The 
request  has  been  referred  to  the  Director 
of  the  Office  of  Nuclear  Reactor 
Regulation.  As  provided  by  Section 
2.206.  appropriate  action  will  be  taken 
on  this  petition  within  a  reasonable 
time.  The  petitioner  participated  in  a 
teleconference  with  the  Petition  Review 
Board  on  June  19.  2003,  to  discuss  the 
petition.  The  results  of  that  discussion 
were  considered  in  the  board's 
determination  regarding  the  petitioner's 
request  for  immediate  action  and  in 
establishing  the  schedule  for  the  review 
of  the  petition.  By  letter  dated  July  3, 
2003,  the  Director  partially  granted  the 
petitioner's  requests  for  immediate 
action  requested  in  items  1,2.3,  and  4 
above  at  the  Indian  Point  Nuclear 
'  Generating  Unit  Nos.  2  and  3.  A  copy 
of  the  petition  is  available  for  inspection 
at  the  Commission's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  Public  File  Area  Ol  F21. 11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  recqrds 
will  be  accessible  from  the  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209  or  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  July  2003. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 

Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-17466  Filed  7-9-03:  8:45  am) 

BILLING  CObE  7590-01-l> 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

July  10,  2003  Public  Hearing;  Sunshine 
Act 

OPIC's  Sunshine  Act  notice  of  its 
public  hearing  was  published  in  the 
Federal  Register  (Volume  68.  Number 
121.  Page  37593)  on  June  24,  2003.  No 
request  were  received  to  provide 
testimony  or  submit  written  statements 


for  the  record;  therefore,  OPIC's  public 
hearing  in  conjimction  with  OPIC's  July 
17,  2003  Board  of  Directors  meeting 
scheduled  for  2  PM  on  July  10,  2003  has 
been  cancelled. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  hearing  cancellation 
may  be  obtained  from  Connie  M.  Downs 
at  (202)  336-8438,  via  facsimile  at  (202) 
218-0136,  or  via  e-mail  at 
cdown@opic.gov. 

Dated:  July  8.  2003. 
Connie  M .  Dotvns, 

OPIC  Corporate  SecKtary. 

(FR  Doc.  03-17551  Filed  7-8-03;  9:35  am] 

BILUNG  CO0£  321(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  33-09835] 

Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration  on  the  New  York  Stock 
Exchange,  Inc.  (Commonwealth  of 
Australia,  9%%  Bonds) 


July  3,  2003. 

The  Australian  Office  of  Financial 
Management  on  behalf  of  the  Federal 
Government  of  the  Commonwealth  of 
Australia,  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  •  and  Rule  12d2-2(d) 
thereimder,^  to  withdraw  its  9Vb% 
Bonds  ("Security"),  from  listing  and 
registration  on  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or 
"Exchange"). 

The  Treasurer  of  the  Commonwealth 
of  Australia  ("Treasurer")  approved  a 
resolution  on  February  14,  2003  to 
withdraw  the  Issuer's  Security  from 
listing  on  the  NYSE  under  NYSE  Rule 
500  and  Section  8.06  of  the  NYSE  Listed 
Company  Manual  ("Company  Manual"). 
In  making  its  decision  to  withdraw  the 
Security  from  the  Exchange,  the 
Treasurer  determined  that  it  was  in  the 
Issuer's  best  interest  to  delist  from  the 
NYSE  because  the  remaining  amount  of 
Bonds  on  issue  and  the  small  number  of 
holders  are  such  that  the  listing 
provides  little  or  no  liquidity  benefits. 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  the  NYSE's 
rules  governing  an  issuer's  voluntary 
withdrawal  of  a  security  from  listing 
and  registration.  The  Issuer's 
apphcation  relates  solely  to  the 
Security's  withdrawal  from  listing  on 


the  NYSE  and  bom  registration  under 
section  12(b)  of  the  Act »  and  shall  not 
affect  its  obligation  to  be  registered 
under  section  12(g)  of  the  Act.-» 

Any  interested  person  may,  on  or 
before  July  25,  2003.  submit  by  letter  to 
the  Secretary  of  the  Seciu-ities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  NYSE  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

lonathan  G.  Katz, 

Secretary. 

IFR  Doc.  03-17416  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  8010-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

■ 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  piu-suant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94^09,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  July  14,  2003:  Closed 
Meetings  will  be  held  on  Tuesday,  July 
15,  2003  at  2  p.m.,  and  Thursday,  July 
17.  2003  at  10  a.m. 

Commissioners,  Counsel  to  the  * 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5).  (7).  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3).  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  July  15 
2003  will  be:  ' 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 


'  15  U.S.C.  78fld). 
M7CFR240.12d2-2(d). 


3  15  U.S.C.  78/(b). 
■•  15  U:S.C.  78/(gJ. 
>17CFR20O.3O-3(a)(l). 
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Institution  and  settlement  of  injunctive 

actions;  and 
Formal  orders  of  investigation. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thiu-sday,  July 
17,  2003  will  be: 

Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature; 
Institution  and  settlement  of  injunctive 

actions;  and 
Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted, 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  July  8.  2003. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  03-17662  Filed  Z-8-03;  3:56  pm] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48126;  File  No.  SR-Amex- 
200S-61] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  a  Six-Month  Extension  of 
the  Exchange's  Pilot  Program  for 
Automatic  Execution  of  Orders  for 
Exchange  Traded  Funds 

July  2.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Riile  19b-42  thereunder, 
notice  is  hereby  given  that  on  June  17, 
2003.  the  American  Stock  Exchange  LLC 
("Exchange"  or  "Amex")  filed  witfi  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  D,  and 
III  below,  which  Items  have  been 
prepared  by  Amex.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self<Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Amex  seeks  a  six-month  extension  of 
Amex  Rule  128A  to  continue  its  pilot 
program  for  the  automatic  order 
execution  feature  ("Auto-Ex")  for 
Exchange  Traded  Funds  ("ETFs"). 


The  text  of  the  proposed  rule  change 
is  available  at  Amex  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Amex  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Amex  has  prepared 
siunmaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  ^ 

On  Jime  19,  2001,  the  Commission 
approved  the  Exchange's  proposal, 
adopted  as  Amex  Rule  128A,  to 
implement  an  automatic  execution 
system  for  ETFs  on  a  six-month  pilot 
program  basis. ^  On  December  20,  2001, 
June  17,  2002,  and  December  30,  2002, 
the  pilot  was  extended  for  consecutive 
terms  of  six  months.''  The  Exchange 
now  seeks  to  extend  the  pilot  for  an 
additional  six  months. 

Since  1986,  the  Exchange  has  had  an 
Auto-Ex  featiu-e  for  eligible  orders  in 
listed  options.  The  Chicago  Board 
Options  Exchange,  Philadelphia  Stock 
Exchange,  and  Pacific  Exchange 
established  similar  Auto-Ex  features  at 
about  the  same  time  as  Amex,  and  the 
newest  options  exchange,  the 
International  Securities  Exchange,  also 
features  automatic  order  execution. 
Auto-Ex,  accordingly,  has  been  a 
standard  featiu^  of  the  options  markets 
for  a  number  of  years. 

In  1993,  Amex  commenced  trading 
Standard  and  Poor's  Depositary 
Receipts'  ("SPDRs"'),  the  first  ETF  to  be 
listed  and  traded  on  Amex.  ETFs  are 
individual  securities  that  represent  a 
fractional,  undivided  interest  in  a 
portfolio  of  securities.  Ciuxently,  more 
than  100  ETFs  are  listed  on  Amex.  Like 
an  option,  an  ETF  is  a  derivative 
security,  and,  according  to  Amex,  its 


•  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


3  See  Securities  Exchange  Act  Release  No.  44449 
(June  19,2001),  66  FR  33724  (June  25.  2001) 
(approval  of  File  No.  SR-Aniex-2001-29). 

*  See  Securities  Exchange  Act  Release  Nos.  45176, 
66  FR  67582  (December  31,  2001):  46085.  67  FR 
42836  dune  25.  2002);  and  47105,  68  FR  592 
(January  6.  2003]  (notices  of  filing  and  immediate 
effectiveness  of  File  Nos.  SR-Amex-2001-105,  SR- 
Amex-2002-42.  and  SR-Amex-2002-99. 
respectively). 


price  is  a  function  of  the  value  of  the 
portfoUo  of  seciuities  imderlying  the 
ETF.  Thus,  the  Exchange  asserts  that,  as 
is  the  case  with  options,  it  is  not  the 
price  discovery  market  for  ETFs,  and 
that  the  price  discovery  market  is  the 
market  or  markets  where  the  underlying 
securities  trade. 

The  Exchange  is  now  proposing  to 
extend  its  current  Auto-Ex  technology 
for  an  additional  six  months  to  ETFs 
Usted  imder  Amex  Rules  1002, 1002A, 
and  1202.  Amex  represents  that  this  will 
continue  to  provide  investors  that  send 
eUgible  orders  to  the  Exchange  with 
faster  executions  than  they  otherwise 
would  receive.  The  Exchange  believes 
that  many  investors  desire  rapid 
executions  in  trading  securities  that  are 
priced  derivatively  since  the  value  of 
the  underlying  instruments  may 
fluctuate  during  order  processing. 
Amex,  moreover,  will  continue  imder 
the  pilot  extension  to  incorporate  a 
price  improvement  algorithm  into  Auto- 
Ex  for  ETFs,  which  Amex  expects  will 
provide  investors  with  better  execution 
prices  on  their  orders.  The  price 
improvement  algorithm  works  in  the 
following  manner: 

When  Amex  establishes  the  National 
Best  Bid  or  Offer  ("NBBO").  Auto-Ex  is 
programmed  to  execute  eligible 
incoming  ETF  orders  at  the  Amex 
Published  Quote  ("APQ")  plus  a 
programmable  number  of  trading 
increments  with  respect  to  the  Amex 
bid,  and  less  a  programmable  number  of 
trading  increments  in  the  case  of  the 
Amex  offer.5  For  example,  if  the  APQ 
were  90.10  to  90.20,  and  the  APQ 
constituted  the  NBBO,  incoming  sell 
orders  might  be  automatically  executed 
at  90.12  (the  Amex  bid  plus  two  ticks) 
and  incoming  buy  orders  might  be 
executed  at  90.18  (the  Amex  offer  less 
two  ticks). 

If  Amex  does  not  establish  the  NBBO, 
Auto-Ex  is  programmed  to  execute 
eligible  incoming  ETF  orders  at  or  better 
than  the  NBBO  up  to  a  specified  number 
of  trading  increments  relative  to  the 
APQ.6  Auto-Ex  executes  an  eligible 


'The  term  "establish,"  as  used  in  Amex  Rule 
128A,  means  that  the  APQ  is  currently  at  the  NBBO, 
regardless  of  whether  Amex  was  the  first  exchange 
to  be  at  that  price.  See  Securities  Exchange  Act 
Release  No.  44449  (June  Ifl.  2001),  66  FR  33724 
(June  25.  2001). 

'Amex  represents  that  once  an  order  that  is  Auto- 
Ex  eligible  is  sent  to  the  Exchange,  the  person  that 
initiated  the  order  has  no  control  over  its  execution. 
This  is  the  case  regardless  of  whether  the  order  is 
executed  by  Auto-Ex  or  is  executed  by  the  specialist 
because  AUto-Ex  is  unavailable.  If  the  order  is 
routed  to  the  specialist  for  handling  because  Auto- 
Ex  is  unavailable,  the  specialist  does  not  know  if 
the  order  is  for  the  account  of  a  broker-dealer  or  for 
the  account  of  a  customer.  This  information  is  in 

CoRtinued 
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order  at  an  improved  price  relative  to 
the  APQ  unless  such  execution  would 
result  in  a  trade-through  with  respect  to 
the  price  of  an  away  market  that  is  a 
participant  in  the  Intermarket  Trading 
System  {"ITS").^  If  a  trade-through 
would  result,  the  order  is  routed  to  the 
specialist  for  processing  through  the 
Amex  electronic  order  book. 

For  example,  assume  that  Auto-Ex  is 
programmed  to  execute  an  order  at  the 
Amex  bid  plus  two  ticks.  If  the  Amex 
bid  were  90,  and  an  away  ITS  market 
were  bidding  90.01,  an  incoming  sell 
order  would  be  automatically  executed 
on  Amex  at  90.02.  Continuing  with  this 
example,  if  the  away  market  were 
bidding  90.02,  an  incoming  sell  order 
would  be  automatically  executed  on 
Amex  at  90.02  (matching  the  away 
market).  If  the  away  market  were 
bidding  90.03,  the  incoming  sell  order 
would  not  be  automatically  executed. 
Instead,  it  would  be  routed  to  the 
specialist  for  electronic  processing 
through  the  Amex  electronic  order  book. 

The  amoimt  of  price  improvement 
that  the  system  provides,  both  when  the 
Amex  establishes  the  NBBO  and  when 
it  does  not,  is  determined  by  the  Auto- 
Ex  Enhancements  Committee 
("Committee")  upon  the  request  of  a 
specialist  and  may  differ  among  ETFs. 
The  Committee  consists  of  the 
Exchange's  foiu'  Floor  Governors  and 
the  Chairmen  (or  their  designees)  of  the 
Specialists  Association,  Options  Market 
Makers  Association,  and  the  Floor 
Brokers  Association,  respectivelv.  The 
Exchange  believes  that  the  amount  of 
price  improvement  will  vary  among 
securities  based  upon  factors  such  as  the 
width  of  the  spread,  the  volatility  of  the 
imderlying  basket  of  securities 
underiying  the  ETF,  and  liquidity  of 
available  hedging  vehicles.  The  amount 
of  price  improvement  may  be  adjusted 
intra-day  by  the  Committee. 

As  detailed  in  Amex  Rule  128A, 
Auto-Ex  for  ETFs  with  price 
improvement  is  unavailable  when  the 
spread  is  at  a  specified  minimum  and 
maximum  variation  that  may  be 
adjusted  security  to  security.  The 
Committee  determines,  upon  the  request 
of  a  specialist,  the  minimiun  and 
maximum  spreads  at  which  Auto-Ex  is 
unavailaJDle.  As  further  provided  by 
Amex  Rule  128A,  Auto-Ex  is  also 
unavailable  with  respect  to  incoming 
sell  orders  when  the  Amex  bid  is  for  100 
shares,  and  similarly  imavailable  with 


the  Exchange's  order  processing  systems  and  is 
unavailable  to  the  specialist. 

'  The  number  of  trading  increments  designated 
for  price  improvement  when  the  Amex  establishes 
the  NBBO  may  be  different  than  the  number  of 
increments  designated  for  price  improvement  when 
Amex  does  not  establish  the  NBBO.  Id. 


respect  to  incoming  buy  orders  when 
the  Amex  offer  is  for  100  shares. 

Orders  that  are  otherwise  Auto-Ex 
eligible  orders  are  also  routed  to  the 
specialist,  and  not  automatically 
executed,  in  situations  where  the 
specialist  in  conjunction  with  a  Floor 
Governor  or  two  Floor  Officials 
determine  that  quotes  are  not  reliable 
and  the  Exchange  is  experiencing 
communications  or  systems  problems, 
"fast  markets,"  or  delays  in  the 
dissemination  of  quotes.  Members  and 
member  organizations  are  notified  when 
the  Exchange  has  determined  that 
quotes  are  not  reliable  prior  to 
disengaging  Auto-Ex. 

Specialists  and  Registered  Options 
Traders  ("ROTs")  that  sign  onto  the 
system  are  automatically  allocated  the 
contra  side  of  Auto-Ex  trades  for  ETFs. 
Due  to  the  automatic  price  improvement 
feature,  the  specialist  and  ROTs  that 
sign  onto  Auto-Ex  for  ETFs  are  deemed 
to  be  on  parity  for  purposes  of  allocating 
the  contra  side  of  ETF  Auto-Ex  trades. 
Amex  Rule  128A  incorporates  the 
following  methodology  for  the 
allocation  of  the  contra  side  to  Auto-Ex 
ETF  trades: 


Number  of 

ROTs 
signed  on 
to  Auto-Ex 
In  a  crowd 

Appropriate 
number  of 
trades  allo- 
cated to  the 
specialist 
throughout  the 
day  (larget 
ratio  percent") 

Approximate 
number  of 
trades  allo- 
cated to  ROTs 
signed  on  to 

Auto-Ex 

throughout  the 

day  ("target 

ratio  percent") 

1  

2-4 

5-7 

8-15 

16  or  more 

60 
40 

30 
25 
20 

40 
60 
70 
75 
80 

At  the  start  of  each  trading  day,  the 
sequence  in  which  trades  are  allocated 
to  the  specialist  and  ROTs  signed  onto 
Auto-Ex  is  randomly  determined.  Auto- 
Ex  trades  then  are  automatically 
allocated  in  sequence  on  a  rotating  basis 
to  the  specialist  and  to  the  ROTs  that 
have  signed  onto  the  system  so  that  the 
specialist  and  the  crowd  achieve  their 
"target  ratios"  over  the  course  of  a 
trading  session.  If  an  Auto-Ex  eligible 
order  is  greater  than  100  shares,  Auto- 
Ex  divides  the  trade  into  lots  of  100 
shares  each.  Each  lot  is  considered  a 
separate  trade  for  purposes  of 
determining  target  ratios  and  allocating 
trades  within  Auto-Ex. 

Round  lot  orders  delivered  to  the  post 
electronically  for  2,000  shares  or  less  are 
eligible  for  Auto-£x  for  ETFs.  Orders  for 
an  account  in  which  a  market  maker  in 
ETFs  registered  as  such  on  another 
market  has  an  interest  are  ineligible  for 
Auto-Ex  for  ETFs.  The  Exchange 


represents  that,  if  orders  for  such  market 
makers  were  eligible  for  Auto-Ex  with 
price  improvement,  Amex  specialists 
and  ROTs  would  be  unable  to  make 
markets  with  the  proposed  liquidity  for 
other  investors.  (Orders  for  Amex  ROTs 
are  ineligible  for  Auto-Ex  for  ETFs 
pursuant  to  Commentaries  .04  and  .05  to 
Amex  Rule  111  and  Amex  Rule  950(c).)8 

The  specialist  may  request  the 
Exchange  to  increase  the  maximum  size 
of  Auto-Ex  eligible  orders.  Under  Amex 
Rule  128A,  such  requests  are  reviewed 
by  the  Committee,  which  approves, 
disapproves,  or  conditionally  approves 
such  requests.  Amex  Rule  128A  directs 
the  Committee  to  balance  the  interests 
of  investors,  the  specialist,  ROTs  in  the 
crowd,  and  the  Exchange  in  determining 
whether  to  grant  a  request  to  increase 
the  size  of  Auto-Ex  eligible  orders.  The 
Committee  also  may  consider  requests 
fi-om  the  specialist  or  ROTs  to  reduce 
the  size  of  Auto-Ex  eligible  orders, 
balancing  the  same  interests  that  it 
would  consider  in  reviewing  a  request 
to  increase  the  size  of  Auto-Ex  eligible 
orders.  The  Committee,  however,  is  not 
permitted  to  reduce  the  size  of  Auto-Ex 
eligible  orders  below  2,000  shares. 

In  addition,  under  Amex  Rule  128A, 
the  Committee  may  delegate  its 
authority  to  one  or  more  Floor 
Governors.  Amex  Rule  128A  provides, 
however,  that  the  Committee  must  meet 
promptly  to  review  a  Floor  Official's 
decision  in  the  event  that  a  Floor 
Governor  acts  pursuant  to  its  delegated 
authority. 

Amex  Rule  128A  further  provides 
that,  in  the  event  of  system  problems  or 
unusual  market  conditions,  a  Floor 
Governor  is  permitted  to  reduce  the  size 
of  Auto-Ex  eligible  orders  below  2,000 
shares  or  increase  the  size  of  Auto-Ex 
eligible  orders  up  to  5,000  shares.  Any 
such  change  is  temporary  and  lasts  only 
imtil  the  end  of  the  unusual  market 
condition  or  the  correction  of  the  system 
problem.  Members  and  member 
organizations  are  notified  when  the  size 
of  Auto-Ex  eligible  orders  is  adjusted 
due  to  system  problems  or  unusual 
market  conditions. 


"  The  Commission  notes  that,  pursuant  to  Amex 
Rule  128A,  Auto-Ex  eligible  orders  for  any  account 
in  which  the  same  person  is  directly  or  indirectly 
interested  may  be  entered  only  at  intervals  often 
seconds  or  more  between  the  entry  of  each  such 
order  in  an  ETF.  Under  Amex  Rule  128A.  member 
and  member  organizations  are  responsible  for 
establishing  procedures  to  prevent  orders  for  any 
account  in  which  the  same  person  is  directly  or 
indirectly  interested  from  being  entered  at  intervals 
of  less  than  ten  seconds  with  respect  to  an  ETF. 
Amex  has  proposed  to  eliminate  this  ten-second 
"speed  bump"  while  allowing  it  to  be  reinstated  if 
conditions  so  warrant.  See  Securities  Exchange  Act 
Release  No.  48004  (June  9.  2003).  68  FR  35741  (June 
16,  2003)  (notice  of  File  No.  SR-Amex-2003-28). 
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Amex  Rule  128A  also  provides  that 
the  Chairman  and  Vice  Chairman  of  the 
Exchange,  acting  jointly,  determine 
which  ETFs  are  Auto-Ex  eUgible. 

2.  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,9  in  general,  and  with  section 
6(b)(5)  of  the  Act,'"  in  particidar,  in  that 
it  is  designed  to  prevent  fraudiUent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  and  dealers. 

The  proposed  rule  change  will  allow 
the  Auto-Ex  for  ETFs  pilot  program  to 
continue  for  an  additional  six  months. 
The  Exchange  believes  that  the  proposal 
also  facihtates  the  comparison  and 
settlement  of  trades  since  Auto-Ex 
transactions  result  in  "locked-in" 
trades. 

Moreover,  Auto-Ex  for  ETFs 
automatically  provides  investors  with 
price  improvement  on  their  orders. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Amex  believes  that  the  proposed  rule 
change  will  impose  no  bvuden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act.  The  Exchange 
believes  that  the  proposal,  in  fact,  will 
enhance  competition  among  markets 
and  market  makers  and  thereby  benefit 
investors  by  allowing  the  Exchange  to 
continue  to  provide  Auto-Ex  for  ETFs 
with  price  improvement. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfRectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  (1)  does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 


significant  buirden  on  competition;  and 
(3)  by  its  terms,  does  not  become 
operative  until  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  pubhc  interest,  and 
the  exchange  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change,  along  with  a 
brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change  or  such 
shorter  time  as  designated  by  the 
Commission,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act "  and  Rule  19b-4(f)(6) 
thereunder. '2 

Amex  has  requested  that  the 
Commission  waive  the  usual  five- 
business-day  notice  period  and  the 
usual  30-day  pre-operative  waiting 
period.  The  Commission  notes  that  this 
proposal  simply  extends  the  existing 
pilot  program  and  does  not  alter  the 
pilot  in  any  way.  As  a  result,  the 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  to 
waive  the  five-business-day  notice 
period  and  accelerate  the  operative  date 
so  that  the  pilot  can  continue  without 
delay  and  because  the  proposal  raises 
no  new  regulatory  issues.  Therefore,  the 
Commission  designates  that  the  - 
proposal  become  operative 
immediately. '  ^  This  pilot  extension  will 
expire  on  E)ecember  19,  2003. 

At  any  time  within  60  days  of  the 
filing  of  this  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
piuposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  = 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


»15U.S.C.  78f. 
"ISUSC.  78fn))(5). 


"15U.S.C.  78s(b)(3)(A). 

"17  CFR  240.19b-t(f){6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  die 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-61  and  should  be 
submitted  by  July  31,2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

|.  Lynn  Taylor, 

Assistant  Secretary. 

[PR  Doc.  03-17476  Filed  7-9-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48123;  File  No.  SR-NASD- 
2002-77] 

Self-R«gulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  To  Disclosure  of 
Audit  Opinions  With  Going  Concern 
Qualifications 

July  2,  2003. 

Piu'suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  11, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq"),  filed 
with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepfired  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
soUcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulsstance  of 
the  Proposed  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  4350(b)  to  add  a  requirement  for 
issuers  to  announce  publicly  any  audit 
opinions  with  going  concern 

»« 17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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qualifications.3  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized. 

*        *        *        *        • 

Rule  43S0.  Qualitative  Listing 
Requirements  for  Nasdaq  National 
Market  and  Nasdaq  SmallCap  Market 
Issuers  Except  for  Limited 
Partnerships  Traded  on  the  Nasdaq 
National  Market 

(a)  No  change. 

(b)  Distribution  of  Annual  and  Interim 
Reports. 

(1)  (A)  Each  issuer  shall  distribute  to 
shareholders  copies  of  an  annual  report 
containing  audited  financial  statements 
of  the  company  and  its  subsidiaries.  The 
report  shall  be  distributed  to 
shareholders  a  reasonable  period  of  time 
prior  to  the  company's  annual  meeting 
of  shareholders  and  shall  be  filed  with 
Nasdaq  at  the  time  it  is  distributed  to 
shareholders. 

(B)  An  issuer  that  receives  an  audit 
opinion  that  contains  a  going  concern 
quahfication  must  make  a  public 
announcement  through  the  news  media 
disclosing  the  receipt  of  such 
qualification.  Prior  to  the  release  of  the 
public  announcement,  the  issuer  must 
provide  the  text  of  the  public 
announcement  to  the  StockWatch 
section  of  Nasdaq's  MarketWatch 
Department  ("Nasdaq  StockWatch").  * 
The  public  announcement  shall  be 
provided  to  Nasdaq  StockWatch  and 
released  to  the  media  not  later  than 
seven  calendar  days  following  the  filing 
of  such  audit  opinion  in  a  public  filing 
with  the  Securities  and  Exchange 
Commission.  . 

(2H3)  No  change 


Footnote  to  Rule  4350(bl(J)(B): 
*  Notification  may  be  provided  to  tire 
Nasdaq  StockWatch  at  1-800-537-3929  or 
(240)  386-6046  (telephone).  (240)  386-6047 
(facsimile). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A.  B, 


'  See  also  Seoirities  Exchange  Act  Release  No 
47516  (March  17,  2003),  68  FR  14451  (March  25     . 
2003)  (NASD  2002-141)  for  a  description  of 
additional  proposed  revisions  to  NASDs  corporate 
governance  listing  standards. 


and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  represents  that,  as  a  result  of 
recent  events,  it  has  focused  on  ways  to 
improve  the  corporate  governance  of 
listed  companies.  After  considering 
these  issues.  Nasdaq  identified  several 
rule  changes  that  could  be  instituted  in 
the  short  term  and  identified  these 
changes  in  an  April  11,  2002,  letter  to 
then-Commissioner  Chairman  Harvey 
Pitt.  Nasdaq  now  proposes  to  effect 
some  of  those  changes.  Specifically,  the 
proposed  rule  change  will  require 
issuers  to  disclose  in  a  press  release  the 
receipt  of  an  audit  opinion  with  a  going 
concern  qualification.  Ordinarily,  the 
continuation  of  an  entity  as  a  going 
concern  is  assumed  in  financial 
reporting  in  the  absence  of  significant 
evidence  to  the  contrary.  If  an  auditor 
concludes  that  substantial  doubt  exists 
about  the  entity's  ability  to  continue  as 
a  going  concern  for  a  reasonable  period 
of  time,  however,  the  auditor  provides 
this  conclusion  through  an  explanatory 
paragraph  in  the  auditor's  report.  While 
the  audit  opinion  is  available  in  the 
Form  10-K,  Nasdaq  believes  that  receipt 
of  a  going  concern  qualification  is  so 
material  that  it  should  be  brought  lo  the 
attention  of  investors  and  potential 
investors  through  a  press  release  issued 
promptly  after  the  filing  of  the  Form  10- 
K.  In  the  event  management  has 
developed  plans  to  address  the  going 
concern  qualification,  it  would  be  ft-ee 
to  discuss  those  plans  in  the  press 
release. 

Nasdaq  will  make  this  filing  effective 
upon  approval  by  the  Commission. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A(b)(6)  of  the  Acf*  in  that  the 
proposed  rules  are  designed  *o  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Orgaruzation's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrritten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No 
SR-NASD-2002-77  and  should  be 
submitted  by  July  31,2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-17473  Filed  7-9-03;  8:45  am] 

BILUNG  CODE  8010-01^ 


« 15  U.S.C.  78o-3(b)(6). 


»17CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48124;  File  No.  SR-NASD- 
2002-138] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttte  National  Association  of  Securities 
Dealers,  Inc.  To  Require  Non-U.S. 
Issuers  To  Disclose  Any  Exemptions 
They  May  Receive  From  Nasdaq's 
Corporate  Governance  Listing 
Standards 

July  2,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciu-ities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
9,  2002,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  implement 
changes  to  its  listing  standards  relating 
to  foreign  issuers  that  are  aimed  at 
helping  to  restore  investor  confidence 
by  enhancing  transparency. ^  Nasdaq 
proposes  that  the  rule  take  effect  for 
new  listings  and  filings  made  on  or  after 
January  1,  2004. 

The  text"  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Rule  4350.  Qualitative  Listing 
Requirements  for  Nasdaq  National 
Market  and  Nasdaq  Small  Cap  Market 
Issuers  Except  for  Limited 
Partnerships  Traded  on  the  Nasdaq. 
National  Market 
(a)  Applicability. 

No  provisions  of  this  Rule  shall  be 
construed  to  require  any  foreign  issuer 
to  do  any  act  that  is  contrary  to  a  law, 
rule  or  regulation  of  any  public        * 
authority  exercising  jurisdiction  over 
such  issuer  or  that  is  contrary  to 
generally  accepted  business  practices  in 


'15U.S.C.  78s(b)(l). 

2  17CFK240.19b-4. 

'  See  also  Securities  Exchange  Act  Release  No. 
47516  (March  17,  2003),  68  FR  14451  (March  25, 
2003)  (NASD  2002-141)  for  a  description  of 
additional  proposed  revisions  to  NASD's  corporate 
governance  listing  standards. 


the  issuer's  coimtry  of  domicile.  Nasdaq 
shall  have  the  abiUty  to  provide 
exemptions  from  (the  applicability  of] 
this  Rule  as  may  be  necessary  or 
appropriate  to  carry  out  this  intent, 
except  to  the  extent  that  such 
exemptions  would  be  contrary  to  the 
federal  securities  laws.  An  issuer  that 
receives  an  exemption  under  this 
subsection  must  disclose  in  its  annual 
report  filed  with  the  Commission  (e.g., 
Forms  20-F,  40-F.  or  10-K)  each 
requirement  from  which  it  is  exempted 
and  describe  the  alternative  practice,  if 
any,  of  the  issuer  in  lieu  of  these 
requirements.  In  addition^  foreign 
issuers  making  their  initial  public 
offering  or  first  U.S.  listing  on  Nasdaq 
must  disclose  any  such  exemptions  in 
their  registration  statement  (e.g.,  Forms 
F-1,  20-F,  or  40-F). 

IM-4350:  Currently,  foreign  issuers 
listed  on  Nasdaq  may  obtain 
exemptions  from  Nasdaq's  corporate 
governance  standards  if  such  rules 
would  require  the  issuer  to  do  anything 
contrary  to  the  laws,  rules,  regulations 
or  generally  accepted  business  practices 
of  the  home  country.  Nasdaq  believes 
that  the  current  exemption  process 
should  be  made  more  transparent  for 
the  benefit  of  investors. 

Accordingly,  the  proposed  rule 
change  requires  a  foreign  issuer  to 
disclose  the  receipt  of  a  corporate 
governance  exemption  from  Nasdaq  in 
the  issuer's  armual  report  with  the 
Commission,  and  at  the  time  of  the 
issuer's  original  listing  in  the  United 
States,  if  that  listing  is  on  Nasdaq.  The 
disclosure  must  include  a  statement  of 
what  alternative  measures,  if  any,  the 
issuer  has  taken  in  lieu  of  the  particular 
corporate  governance  requirement  from 
which  it  was  exempted.  Nasdaq  believes 
that  such  disclosure  will  not  only  alert 
investors  that  the  issuer  has  been 
granted  an  exemption  from  certain 
Nasdaq  rules,  but  may  also  cause 
foreign  issuers  to  consider  carefully 
their  need  for  an  exemption,  rather  than 
applying  for  one  as  a  matter  of  coarse. 
***** 

n.  SeIf>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  Cor,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A .  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Disclosure  of  Exemptions  to  Corporate 
Governance  Standards.  Currently,  non- 
U.S.  issuers  listed  on  Nasdaq  may 
obtain  exemptions  from  Nasdaq's 
corporate  governance  standards  if  such 
rules  would  require  the  issuer  to  do 
anjrthing  contrary  to  the  laws,  rules, 
regiilations  or  generally  accepted 
business  practices  of  the  issuer's  home 
country.  Nasdaq  beheves  that  the 
current  exemption  process  should  be 
made  more  transparent  for  the  benefit  of 
investors.  Accordingly,  the  proposed 
rule  change  requires  a  foreign  issuer  to 
disclose  the  receipt  of  a  corporate 
governance  exemption  from  Nasdaq  in 
its  annual  report  for  the  year  the 
exemption  is  granted  and  on  an  annual 
basis  thereafter.  Such  disclosure  must 
be  made  within  the  issuer's  annual 
:filing  of  its  financial  statements  with  the 
Commission  and  Nasdaq  on  Forms  20- 
F,  40-F,  or,  in  certain  cases.  Form  10- 
K.  The  disclosure  must  include  a 
statement  of  what  alternative  measures, 
if  any,  the  issuer  has  taken,  pursuant  to 
home  country  law  or  practice,  in  lieu  of 
the  particular  corporate  governance 
requirement  from  which  it  was 
exempted.  Nasdaq  believes  that  such 
disclosure  will  not  only  alert  investors 
that  the  issuer  has  been  granted  em 
exemption  from  certain  Nasdaq  rules, 
but  may  also  cause  non-U.S.  issuers  to 
consider  carefully  their  need  for  an 
exemption,  rather  than  applying  for  one 
as  a  matter  of  course.  In  addition,  the 
proposed  rule  change  clarifies  that  any 
exemption  from  Nasdaq  requirements 
granted  by  Nasdaq  in  no  way  affects  the 
issuer's  obUgation  to  comply  with 
applicable  law  and  regulation. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,*  in 
general,  and  with  section  15A(b)(6)  of 
the  Act,5  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  a  firee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest 


«15U.S.C.  78o^3. 
»15U.S.C.  78o-(bK6). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  1o 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wnitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NfW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi^om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-138  should  be 
submitted  by  July  31,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

J.  Lynn  Taylor, 

Assistant  Secretary. 

[FR  Doc.  03-17474  Filed  7-9-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48125;  File  No.  SR-NASO- 
2002-139] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  inc.  To  Amend  NASD  Rule 
4350  To  Require  Listed  Companies  To 
Adopt  a  Code  of  Conduct  for  Ail 
Directors,  Officers,  and  Employees 

July  2,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
10,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  hic.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission ')  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
January  15,  2003,  Nasdaq  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  The  Commission  is  publishing 
this  notice  to  solicit  conunents  on  the 
proposed  rule  change,  as  amended,  fi'om 
interested  persons.  ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  Rule  4350 
to  require  listed  companies  to  adopt  a 
code  of  conduct  for  all  directors,  officers 
and  employees.*  Issuers  must  comply 
with  the  rule  as  of  six  months  from  the 
date  of  approval. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics. 

4350.  Qualitative  Listing  Requirements 
for  Nasdaq  National  Market  and  Nasdaq 

•  17  CFR  200.3O-3(a)(12). 

•  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-^. 

3  See  letter  from  Mary  M.  Dunbar.  Vice  President 
and  Deputy  General  Counsel.  Nasdaq,  to  Katherine 
A.  Bngiand,  Assistant  Director.  Division  of  Market 
Regulation.  Commission,  dated  January  15,  2003. 

•  See  also  Securities  Exchange  Act  Release  No. 
47516  (March  17,  2003).  68  FR  14451  (March  25 
2003)  (NASD  2002-141)  for  a  description  of 
additional  proposed  revisions  to  NASD's  corporate 
governance  listing  standards. 


Small  Cap  Market  Issuers  Except  for 
Limited  Partnerships  Traded  on  the 
Nasdao  National  Market 
(a)-(l)  No  change. 

[m]  Each  Issuer  shall  adopt  a  code  of 
conduct  applicable  to  all  directors, 
officers  and  employees,  which  shall  be 
_    publicly  available.  A  code  of  conduct 
satisfying  this  rule  must  comply  with  the 
definition  of  a  "code  of  ethics"  set  out 
in  Section  406(c)  of  the  Sarbanes-Oxley 
Act  of  2002  ("the  Sarbanes-Oxley  Act") 
and  any  regulations  promulgated 
thereunder  by  the  Commission.  In 
addition,  the  code  must  provide  for  an 
enforcement  mechanism.  Any  waivers  of 
the  code  for  directors  or  executive 
officers  must  be  approved  by  the  Board 
and  must  be  disclosed  in  the  issuer's 
public  filings,  not  later  than  the  next 
periodic  report. 
IM-4350-7: 

Ethical  behavior  is  required  and 
expected  of  every  corporate  director, 
officer  and  employee  whether  or  not  a 
formal  code  of  conduct  exists.  The 
requirement  of  a  publicly  available  code 
of  conduct  applicable  to  all  directors, 
officers  and  employees  of  an  issuer  is 
intended  to  demonstrate  to  investors 
that  the  board  and  management  of 
Nasdaq  issuers  have  carefully 
considered  the  requirement  of  ethical 
dealing  and  have  put  in  place  a  system 
to  ensure  that  they  become  aware  of  and 
take  prompt  action  against  any 
questionable  behavior.  For  company 
personnel,  a  code  of  conduct  with 
enforcement  provisions  provides 
assurance  that  reporting  of  questionable 
behavior  is  protected  and  encouraged, 
and  fosters  an  atmosphere  of  self- 
awareness  and  prudent  conduct. 

Rule  4350(m)  requires  issuers  to  adopt 
a  code  of  conduct  complying  with  the 
definition  of  a  "code  of  ethics"  under 
Section  406(c)  of  the  Sarbanes-Oxley 
Act  of  2002  ("the  Sarbanes-Oxley  Act") 
and  any  regulations  promulgated 
thereunder  by  the  Commission.  Thus, 
the  code  must  include  such  standards 
as  are  reasonably  necessary  to  promote 
the  ethical  handling  of  conflicts  of 
interest,  full  and  fair  disclosure,  and 
compliance  with  laws,  rules  and 
regulations,  as  specified  by  the 
Sarbanes-Oxley  Act.  However,  the  code 
of  conduct  required  by  Rule  4350(m) 
must  apply  to  all  directors,  officers,  and 
employees.  Issuers  can  satisfy  this 
obligation  by  adopting  one  oi  more 
codes  of  conduct,  such  that  all  directors, 
officers  and  employees  are  subject  to  a 
code  that  satisfies  the  definition  of  a 
"code  of  ethics." 

As  the  Sarbanes-Oxley  Act  recognizes, 
investors  are  harmed  when  the  real  or 
perceived  private  interest  of  a  director, 
officer  or  employee  is  in  conflict  with 
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the  interests  of  the  company,  as  when 
the  individual  receives  improper 
personal  benefits  as  a  result  of  his  or  her 
position  with  the  company,  or  when  the 
individual  has  other  duties, 
responsibilities  or  obligations  that  run 
counter  to  his  or  her  duty  to  the 
company.  Also,  the  disclosures  an 
issuer  makes  to  the  Commission  are  the 
essential  source  of  information  about 
the  company  for  regulators  and 
investors — there  can  be  no  question 
about  the  duty  to  make  them  fairly, 
accurately  and  timely.  Finally,  illegal 
action  must  be  dealt  with  swiftly  and 
the  violators  reported  to  the  appropriate 
authorities. 

Each  code  of  conduct  must  require 
that  any  waiver  of  the  code  for  executive 
officers  or  directors  may  be  made  only 
by  the  board  and  must  be  promptly 
disclosed  to  shareholders,  along  with 
the  reasons  for  the  waiver.  This 
disclosure  requirement  provides 
ifivestors  the  comfort  that  waivers  are 
not  granted  except  where  they  are  truly 
necessary  and  warranted,  and  that  they 
are  limited  and  qualified  so  Qs  to  protect 
the  company  to  the  greatest  extent, 
possible.  Disclosure  should  be  made  in 
the  issuer's  regular  public  filings,  not 
later  than  the  next  periodic  report. 
Thus,  a  domestic  issuer  must  make  this 
disclosure  in  its  next  quarterly  or 
armual  report,  whichever  is  sooner,  and 
foreign  issuers  must  make  it  in  their 
next  semi-annual  report.  An  issuer  may 
alternatively  choose  to  include  this 
disclosure  in  an  8-K  filed  before  its  next 
periodic  report. 

Each  code  of  conduct  must  also 
contain  an  enforcement  mechanism  that 
ensures  prompt  and  consistent 
enforcement  of  the  code,  protection  for 
persons  reporting  questionable 
behavior,  clear  and  objective  standards 
for  compliance,  and  a  fair  process  by 
which  to  determine  violations. 


n.  Self<Regiilatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  puipose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Orgardzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  proposed  rule  change  requires 
companies  to  adopt  and  make  publicly 
available  a  code  of  conduct  applicable 
to  directors,  officers,  and  employees, 
which  complies  with  the  definition  of  a 
"code  of  ethics"  set  out  in  Section 
406(c)  of  the  Sarbanes-Oxley  Act  of 
2002  and  any  regulations  promulgated 
by  the  Commission  thereunder,  and 
provides  for  an  enforcement 
mechanism.  Any  waivers  of  the  code  for 
directors  or  executive  officers  must  be 
approved  by  the  board  and  must  be 
promptly  made  publicly  available.  By 
expressly  setting  out  the  inherent 
obligation  of  ethical  conduct  in  this 
manner,  Nasdaq  intends  to  provide 
further  assxu'ance  to  investors,  regulators 
and  itself  that  each  of  its  issuers  has  in 
place  a  system  to  focus  attention 
throughout  the  company  on  the 
obligation  of  ethical  conduct,  encoiu'age 
reporting  of  potential  violations,  and 
deal  fairly  and  promptly  with 
questionable  behavior.  A  code  of 
conduct  provides  objective  standards  for 
compliance,  increasing  transparency 
and  accountability  in  this  key  area. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,^  in 
general  and  with  section  15A{b)(6)  of 
the  Act,B  in  particular,  in  that  it  is 
designed  to  prevent  fi^udulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  were  not  solicited. 
Nasdaq  received  one  comment,  stating 
that  requiring  a  code  of  conduct 
applicable  to  all  employees  would  be 
extremely  burdensome  for  companies 


'5  15U.S.C.  780-3. 
•615U.S.C.  78<>-3(b)(6). 


with  large  niunbers  of  hourly  employees 
and  that  such  employees  were  unlikely 
to  be  faced  with  ethical  issues.  Nasdaq 
believes  that  the  rule  filing,  as  amended, 
addresses  this  concern  by  clarifying  that 
companies  have  the  flexibility  to  design 
more  than  one  code  of  conduct,  such 
that  there  is  an  appropriate  code  for 
various  types  of  employees.  Thus,  a 
compemy  could  adopt  a  simpler  code  for 
its  hoiu^ly  employees  than  for  its  senior 
management  in  recognition  of  the  fewer 
ethical  issues  typically  facing  hourly 
employees. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or  - 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rude  change 
should  be  disapproved.  ' 

IV.  Solicitation  of  Comm«its 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  amended 
proposal  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-139  and  should  be 
submitted  by  July  31,  2003. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority/ 

J.  Lynn  Taylor.  ^ 

Assistant  Secretary. 

(FR  Doc.  03-17475  Filed  7-9-03;  8:45  am) 

BIUJN6  CODE  SOI  0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48119;  File  No.  SR-PCX- 
2003-29] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.,  Relating  to 
Exchange  Fees  and  Charges 

July  2.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-^  thereunder.^ 
notice  is  hereby  given  that  on  June  30. 
2003.  the  Pacific  Exchange.  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1.  D.  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change  - 

The  Exchange  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  to 
eliminate  the  continued  fisting  fee  and 
to  limit  the  application  of  the  shortfall 
fee.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary  of  the  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

hi  its  filing  with  the  Commission. 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  sxunmaries,  set  forth  in 
sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pxupose 

The  Exchange  proposes  to  amend  its 
Schedule  of  Fees  and  Charges  in  order 
to:  (i)  eliminate  the  continued  listing 
fee.  and  (ii)  modify  the  shortfall  fee. 
making  it  inapplicable  to  issues 
allocated  in  the  first  full  four  months  of 
trading  by  a  Lead  Market  Maker 
("LMM").  The  Exchange  beUeves  that 
this  proposal  will  foster  the  Exchange's 
strategic  plan  of  attracting  new  sources 
of  capital  to  the  Exchange  and 
encoiu^ging  LMMs  to  expand  their  level 
of  participation  on  the  Exchange  by 
accepting  new  allocation  of  issues. 

Elimination  of  the  Continued  Listing 
Fee 

The  Exchange  currently  assesses 
LMMs  a  continued  listing  fee  for  issues 
that  have  not  generated  at  least  $500  in 
monthly  revenues  to  the  Exchange  on  a 
trailing  three-month  average  basis. ^  The 
continued  listing  fee  is  calculated  as  the 
incremental  difference  between  the 
$500  threshold  and  the  amount  of 
revenue  generated  by  the  issue.  The 
Exchange  recognizes  that  the  continued 
listing  fee  may  deter  an  LMM  from 
taking  on  a  newly  allocated  issue  or  in 
maintaining  trading  activity  with 
respect  to  a  particular  issue.  As  a  result, 
the  Exchange  has  determined  that,  on 
balance,  the  fee  no  longer  supports  the 
Exchange's  paramount  goal  of  attracting 
capital  to  the  Exchange  and  maintaining 
a  stabilized  base  of  issues.  Accordingly, 
the  Exchange  believes  that  it  would  be 
advantageous  to  efiminate  the  continued 
listing  fee. 

Limiting  the  Application  of  the  Shortfall 
Fee 

In  February  2002.  the  Exchange  began 
to  assess  a  shortfall  fee  of  $0.35  per 
shortfall  contract  on  top  120  equity 
option  issues  if  the  PCX  volume  in  the 
issue  was  less  than  10%  of  the  national 
volume  in  that  issue  for  that  month.*  In 
Jxme  2002.  the  Exchange  increased  the 
volume  base  for  the  LMM  shortfall  fee 
from  10%  to  12%  for  the  top  120  equity 
options  nationally.s  The  volume  base 


'17CFR20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 


3  See  Securities  Exchange  Act  Release  No.  42050 
(October  21,  1999),  64  FR  58117  (October  28, 1999) 
(Notice  of  Filing  and  tamediate  Effectiveness  of 
SR-PCX  99-32). 

*  See  Securities  Exchange  Act  Release  No.  45351 
Oanuary  29,  2002),  67  FR  5631  (February  6, 
2002)(Notice  of  Filing  and  hnmediate  Effectiveness 
ofSR-PCX-2001-51). 

5  See  Securities  Exchange  Act  Release  No.  46239 
(July  19,  2002),  67  FR  48962  (July  26.  2002)  (NoUce 
of  Filing  and  Immediate  Effectiveness  of  SR-PCX- 
2002-38). 


for  the  fee  is  12%  of  the  monthly 
industry  volume  for  each  qualifying 
issue,  less  the  PCX  monthly  volume  for 
the  issue. 

From  time  to  time,  an  LMM  may 
divest  itself  of  a  significant  number  of 
issues  or  the  Exchange  may  add  new 
products  or  new  issues  for  trading.  The 
Exchange  encourages  applications  from 
qualified  LMMs  to  trade  newly  posted 
issues,  but  given  that  an  LMM  will  be 
required  to  maintain  a  12%  market 
share  or  be  subject  to  the  shortfall  fee. 
LMMs  may  be  reluctant  to  take  on  the 
risks  of  trading  a  significant  number  of 
new  issues  and  opt  to  take  on  fewer 
issues  imtil  they  have  developed  a 
trading  strategy  relative  to  the  new 
issues. 

In  order  to  help  foster  demand  for  top 
120  issues  during  a  period  of  continuing 
consolidation  among  trading  firms,  and 
to  prepare  for  the  implementation  of 
PCX  Plus. 6  the  Exchange  proposes  to 
efiminate  the  application  of  the  shortfall 
fee  for  the  first  four  full  calendar 
months  that  an  LMM  trades  a  newly 
allocated  issue.  The  Exchange  believes 
that  this  modification  to  its  shortfall  fee 
will  encourage  LMMs  to  take  on  larger 
numbers  of  issues  by  limiting  their 
exposure  to  these  fees  until  they  have 
had  sufficient  time  to  develop 
appropriate  marketing  and  trading 
strategies. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)''  of  the  Act.  in  general,  and 
furthers  the  objectives  of  section  6(b)(4)8 
of  the  Act  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  fees  among  its  members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  promote 
competition  by  encouraging  more  LMMs 
to  take  on  allocations  of  more  issues. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee.  or 


»  See  Securities  Exchange  Act  Release  No.  47838 
(May  13,  2003),  68  FR  27129  (May  19,  2003). 
'15  U.S.C  78f(b). 
»15  U.S.C.  78f(b)(4). 
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charge  imposed  by  the  Exchange,  it  has 
become  effective  pursuant  to  section 
19(b){3](A)9  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4    . 
therexmder.i"  At  any  time  within  60 
days  of  the  filing  of  the  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  2G549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
•  public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2003-29,  and  should  be 
submitted  by  July  31,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pm^uant  to  delegated 
authority.  ^' 

J.  Lyna  Taylor, 

Assistant  Secretary. 

(FR  Doc.  03-17417  Filed  7-9-03;  8:45  am] 
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■15  U.S.C  78s(b)(3)(A). 
"17  CFR  240.19b-4(f)(2). 
"  17  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  STATE 

[Public  Notice  4397] 

Bureau  of  Educational  and  Cultural 
Affaira  Request  for  Grant  Proposals 
(RFGPs)  In  an  Open  Competition 
Seeking  Cooperative  International 
Projecto  To  Introduce  American  and 
Foreign  Partlclpante  to  Each  Other's 
Social,  Economic,  and  Political 
Structures 

SUMMARY:  The  Office  of  Citizen 
Exchanges  of  the  Bureau  of  Educational 
and  Cidtural  Affiairs  annoimces  an  open 
competition  for  cooperative 
international  projects  that  introduce 
Araericcin  and  foreign  participants  to 
each  others'  social,  economic,  and 
poUtical  structures  and  international 
interests.  U.S.-based  public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  Internal 
Revenue  code  section  26  U.S.C. 
501(c)(3)  may  submit  proposals  that 
support  international  projects  in  the 
United  States  and  overseas  involving 
current  or  potential  leaders. 

Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Office  of  Citizen  ~ 
Exchanges  or  submitting  their 
proposals.  Once  the  RFGP  deadline  has 
passed,  the  Office  of  Citizen  Exchanges 
may  not  discuss  this  competition  in  any 
way  with  applicants  until  after  the 
Bureau  program  and  project  review 
process  has  been  completed. 

Importajit  Note:  This  Request  for  Grant 
Proposals  contains  language  in  certain 
sections  that  is  new  or  significantly  different 
from  that  used  in  the  past.  Please  pay  special 
attention  to  the  following  sec^tions:  General 
Program  Guidelines;  Ineligibility;  Program 
Data  Requirements,  and  Budget  Guidelines 
and  Cost-Sharing  Requirements. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  organizations/institutions 
may  contact  the  Office  of  Citizen 
Exchanges,  room  216,  SA-44,  U.S. 
Department  of  State,  301  4th  Street, 
SW.,  Washington,  DC  20547,  telephone 
niunber  202/619-5348,  fax  niunber  202/ 
260-0440  to  request  a  Solicitation 
Package.  The  Solicitation  Package 
contains  detailed  award  criteria, 
required  application  forms,  specific 
budget  instructions,  and  standard 
guidelines  for  proposal  preparation. 
Please  specify  the  appropriate  Bureau 
Program  Officer  as  listed  below  on  all 
other  inquiries  and  correspondence. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  also  may  be  downloaded  from 
the  Bureau's  Web  site  at  http:// 
exchanges.state.gov/education/RFGPs. 


Please  read  all  infc^rmation  before 
downloading. 

Announcement  Name  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RI'GP  should  reference 
the  "Open  Competition  for  Cooperative 
International  Projects"  and  reference 
number:  ECA/PE/C-04-01.  Please  refer 
to  title  and  number  in  all 
correspondence  or  telephone  calls  to  the 
Office  of  Citizen  Exchanges. 

Program  Information 

Overview 

The  Office  of  Citizen  Exchanges  of  the 
Biu^au  of  Educational  and  Cultural 
A&irs  announces  this  Open 
Competition  for  proposals  for  assistance 
grants  for  all  world  regions  except 
Western,  Central,  Southeast  Europe  and 
Russia/Eurasia.  We  welcome  proposals 
that  directly  respond  to  the  following 
themes,  regions  and  countries.  Given 
budgetary  considerations,  projects  m 
countries  and  for  themes  other  than 
those  listed  will  not  be  eligible  for 
consideration.  The  themes  listed  below 
are  important  to  the  Office  of  Citizen 
Exchanges,  but  no  guarantee  is  msTde  or 
implied  that  grants  will  be  made  in  all  . 
categories. 

This  competition  is  based  on  the 
premise  that  people-to-people 
exchanges  focused  on  the  enhancement 
of  human  capacity  and  the 
encouragement  and  strengthening  of 
democratic  initiatives  nurture  the  social, 
political,  and  economic  development  of 
society. 

Proposals  for  single  coimtry,  sub- 
regional  and  regional  projects  will  be 
accepted.  In  some  cases,  where  noted, 
giulti-coimtry  proposals  will  be  given 
priority  consideration. 

Proposals  should  be  designed  to 
support  exchanges  that  operate  on  two 
levels:  (1)  They  should  enhance 
institutional  partnerships  between  U.S. 
organizations  and  partner  organizations 
in  the  region,  improving  the 
institutional  capacity  of  the  partner 
organizations,  and  (2)  they  should  offer 
practical  information  and  useful 
materials  to  enable  the  partners  to  share 
skills  and  practical  experience  after  the 
grant  period  is  over. 

The  Bureau  encourages  appUcants  to 
consider  carefully  the  choice  of  target 
countries  and  issues.  In  order  to  prevent 
duplication  of  effort,  proposals  shoiUd 
reflect  an  understanding  of  the  work  of 
USAID  and  other  development  agencies, 
where  appropriate,  on  the  target  themes, 
and  focus  on  countries  for  which  there 
has  been  limited  investment  on  the 
selected  issue,  or  for  which  exchange 
activities  would  complement — ^not 
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duplicate — current  assistance  programs. 
Applicants  are  encouraged  to  contact 
the  Office  of  Citizen  Exchanges  to 
discuss  pro-am  concepts  prior  to 
proposal  submission.  In  addition, 
applicants  may  contact  the  Public 
Affairs  Sections  in  U.S.  Embassies  to 
discuss  proposed  activities  and  their 
relevance  to  mission  priorities. 

To  the  extent  possiole,  exchanges 
should  he  bilateral,  with  roughly  equal 
numbers  of  participants  from  the  U.S. 
and  foreign  countries.  If  a  bilateral 
exchange  is  not  proposed,  the  reasons 
should  be  explained  in  the  proposal. 
Applicants  should  carefully  review 
the  following  recommendations  to  tailor 
proposals  to  address  issues  of  interest  in 
specific  geographical  areas. 
Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  development  or  exchange 
programs  will  be  limited  to  $60,000. 
Applicants  must  submit  a 
comprehensive  budget  for  their  entire 
proposed  program.  Grant  awards  will 
'  range  from  $60,000  to  $200,000. 
Proposals  must  provide  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets. 

Proposals  whidi  clearly  demonstrate 
a  significant  cost-sharing— with  50%  of 
the  amount  requested  from  EGA  as  the 
,    preferred  target— will  be  judged  more 
compe*itive.  For  example,  an 
organization  requesting  $150,000  would 
be  more  competitive  if  the  proposal 
presented  at  least  $75,000  in  allowable 
cost  sharing. 

Sub-Saharan  Africa  (AF) 

Contacts  for  African  programs:  Curtis 
Huff.  202/619-5972;  e-mail: 
chuff&pd. state. gov,  and  Carol  Herrera. 
202/619-5405;  e-mail: 
cherrera@pd.state.gov,  James  Ogul.  202/ 
205-0535;  e-mail:  jogul@pd.state.gov. 

1 .  Strengthen  private  sector 
approaches  to  generating  economic 
growth  and  increasing  productivity  in 
Afnca  through  expanded  trade  and 
investment,  especially  in  countries 
where  there  are  pro-growth  economic 
policies  that  foster  enterprise  and 
entrepreneurship : 

Proposals  should  focus  on  building  an 
understanding  of  the  impact  of 
globalization  on  the  national  economy 
with  emphasis  on  both  the  benefits  of 
globalization  and  the  inherent  risks 
involved  in  participating  in  the  global 
economy.  Project  themes  may  include 
orderly  market  compliance,  intellectual 
property  rights  (IPR)  enforcement, 
regulatory  transparency,  sector  reforms 
and  measures  that  government  and 
business  can  take  to  ease  the 


displacement  of  workers  in  the  process 
of  economic  liberalization.  A  sub-theme 
could  include  a  discussion  of  how  the 
U.S.  implements  commercial  diplomacy 
including  how  we  negotiate  and  plan 
our  trade/commercial  relations. 
Proposals  should  "jumpstart"  the 
African  Growth  and  Opportunities  Act 
(AGOA)  process  by  providing  medium 
and  small  African  business 
entrepreneurs  and  members  of  business 
associations  an  understanding  of  AGOA 
and  of  the  American  market  place. 
Projects  should  enhance  African 
understanding  of  U.S.  business  norms 
and  actual  practices,  of  U.S.  customs 
operations,  product  distribution  and 
retailing,  and  help  them  develop 
business  linkages  and  relationships  with 
manufacturers  and  business  in  their 
respective  sectors.  Of  particular  interest 
would  be  proposals  for  projects  in 
AGOA  approved  coimtries 

2.  Increase  African  capacity  to  fight 
terrorism,  and  to  prevent,  mitigate  and 
resolve  crises,  conflict  and  regional 
instability: 

Proposals  should  promote 
constructive  dialogue  and  the  reduction 
of  stereotyping,  violence,  hatred,  and 
incitement  among  diverse  groups.  A 
proposal  could  address  a  particular 
conflict  or  develop  a  broadly  applicable 
educational  program  to  promote 
peaceful  resolution  of  ciurent  or  recent 
inter-communal  conflicts  or  tensions.  It 
could  work  through  the  media  or 
educational  institutions  or  NGOs  or 
other  implementation  channels.  It 
should  build  a  valued  working 
relationship  between  U.S.  and  African 
professionals  in  conflict  management 
and  resolution,  and  develop  or  result  in 
a  program  that  can  continue  after  grant 
support  is  finished.  Of  particular 
interest  would  be  a  proposal  on  Moving 
Beyond  Conflict  to  Recovery  with 
emphasis  on  the  Democratic  Republic  of 
the  Congo/Great  Lakes.  Sierra  Leone/ 
Guinea/Liberia,  Ethiopia/Eritrea,  and 
Angola.  Issues  should  include  setting 
priorities  and  reconciliation 
methodologies  after  a  long  war.  i.e. 
family  reunification,  land  tenure, 
encoiuaging  a  return  to  the  countryside, 
permanent  resettlement  in  place  vs. 
return  to  pre-conflict  homes,  de-mining 
and  major  infrastructure  repair. 
3.  Increase  democracy,  good 
governance  and  respect  for  the  rule  of 
law,  and  help  strengthen  civil  society: 
Proposals  should  focus  on  working 
with  African  governments  and  NGOs  to 
promote  and  strengthen  civil  societies, 
independent  media,  human  rights,  the 
rule  of  law  and  democratic 
development.  Issues  to  be  addressed 
might  include  the  meaning  of  civil 
society,  the  separation  of  governmental 


powers,  the  role  of  non-governmental 
organizations,  promoting  responsible 
and  balanced  journalism  and  media 
profsssionalism,  political  tolerance, 
social  diversity,  nde  of  law,  democratic 
and  team-centered  approaches  to 
decision-making.  Proposals  should 
include  different  ethnic  and  religious 
groups  in  order  to  expand  the  dialogue 
for  coexistence.  Among  the  themes  of 
interest  are:  the  development  of  an 
independent  judiciary;  the  enforcement 
of  commercial  laws  such  as  intellectual 
property  rights  protection,  sanctity  of 
contracts,  and  competition  policy;  labor 
rights;  government  accountability;  and 
alternative  dispute  resolution.  The 
objective  is  to  acquaint  officials, 
journalists,  NGO  leaders,  lawyers  and 
other  relevant  professionals  with  the 
concepts  and  practice  of  law  in  the  U.S. 
and  the  applicability  ef  the  U.S. 
experience  throughout  Africa. 

4.  Decrease  the  spread  of  HIV/AIDS, 
malaria  and  other  infectious  diseases: 
Proposals  should  outline  exchange 
activities  that  would  foster  awareness  of 
risk  and  promote  behavior  changes 
crucial  to  control  and  eventual 
eradication  of  HIV/ AIDS  or  associated 
debilitating  diseases  such  as  malaria 
and  multiple-drug  resistant 
tuberculosis.  Proposals  should  address  a 
selection  of  the  following  topics: 
education  strategies  to  teach  prevention 
to  people  who  don't  believe  it  can 
happen  to  them  or  believe  that  infection 
is  inevitable;  stigma  reduction  strategies 
for  people  living  with  HIV/ AIDS; 
engagement  of  political,  religious, 
cultiiral  and  other  leaders  in  public 
education  efforts;  grassroots 
mobilization  and  advocacy.  Note: 
proposals  must  clearly  support  the 
"U.S.  Leadership  Against  HIV/ AIDS, 
Tuberculosis  and  Malaria  Act  of  2003" 
and  promote  accomplishment  of  the 
goals  set  forth  in  the  U.S.  Emergency 
Plan  for  AIDS  Relief.  Details  on  U.S. 
policy  to  combat  HIV/ AIDS  can  be 
found  at  http://www.whitehouse.gov/ 
infocus/hivaids/ 

5.  Preserve  Africa's  sustainable 
resource  base: 

Proposals  should  develop  exchanges 
that  focus  public  awareness  on  the 
threat  posed  by  enviroiunental 
deterioration,  facilitate  efforts  to  combat 
the  threat  by  mobilizing  governmental 
and/or  non-governmental  action,  and 
work  at  multiple  levels  to  educate  and 
to  develop  solutions.  Of  special  interest 
are  proposals  that  would  strengthen 
national  park  systems,  that  would  clean 
up  major  cities,  and  that  woiUd  make 
clean  water  much  more  widely 
available.  EGA  Bureau  funds  cannot  be 
used  for  construction  projects,  but 
should  be  used  for  projects  that  increase 
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an  understanding  of  how  to  plan  and 
mobilize  forces  to  accomplish  these 
goals.  Proposals  should  build  a  valued 
working  relationship  between 
Americans  and  Africails  that  is  likely  to 
continue  after  grant  support  is  finished. 

East  Asia  and  the  Pacific  (EAP) 

The  contact  for  East  Asian  and  Pacific 
programs:  Raymond  H.  Harvey  202/260- 
5491;  e-mail:  rharvey@pd.state.gov. 

1 .  Increase  regional  cooperation  to 
fight  terrorism,  and  to  prevent 
disruption  of  regional  trends  toward 
peace,  prosperity,  and  democracy: 

Proposals  should  outline  exchange 
activities  that  engage  non-govemmental 
organizations  and  key  citizen  groups 
active  in  raising  public  awareness  of  the 
danger  of  terrorism  and  addressing  the 
serious  negative  impact  that  terrorism 
and  its  practitioners  have  on  countries 
in  the  region  and  on  the  conditions — 
financial,  economic  and  political — that 
increase  the  vulnerability  of  the  region 
to  terrorism.  Emphasis  should  be  placed 
on  the  need  to  secure  the  active 
cooperation  of  other  publics  and 
governments  in  the  region,  bilaterally 
and  multilaterally  within  ASEAN,  the 
ASEAN  Regional  Forum  (ARF)  and 
APEC.  Proposals  for  exchange  activities 
in  Thailand,  Indonesia,  the  Philippines 
and  Malaysia  would  be  welcome. 

2.  Continue  the  development  of 
democracy  in  the  region  by  focusing  on 
efforts  to  reinforce  educational 
opportunity,  domestic  demand  for 
honest  government  and  greater  respect 
for  individual  human  rights: 

Proposals  should  strengthen 
institutions  of  government  whose  efforts 
have  a  direct  impact  on  the  quality  of 
a  country's  democracy  and  increase 
transparency,  accountability, 
responsiveness  and  effectiveness  of 
government  operations.  Especially 
welcome  would  be  proposals  that 
address  efforts  to  fight  corruption  in 
public  and  private  institutions.  Projects 
might  focus  on  strengthening  local  non- 
profit organizations  that  advocate 
transparency  and  equal  treatment  of  all 
before  the  law.  Local  government 
officials  or  elements  of  executive 
branches,  legislatures,  or  judicial 
systems  may  also  be  appropriate 
program  participants.  One  example 
might  be  an  exchange  for  local  mayors 
to  exchange  views  with  U.S. 
countenrparts  on  innovations  in  city 
government  and  citizen  participation  in 
municipal  affairs,  with  a  retiun  visit  by 
a  group  of  U.S.  mayors  and  city 
managers  and  municipal  experts  to  hold 
local  workshops  on  the  same  theme. 
Also  welcome  would  be  proposals  that 
engage  organizations  and  individuals 
actively  involved  in  developing  or 


supporting  strategies  that  promote 
increased  formal  and  informal 
educational  opportimities.  Emphasis 
should  be  on  providing  essential  tools 
and  support  to  educators  for  classes  and 
leadership  activities.  Potential  topics  for 
activities  include,  but  are  not  limited  to, 
creating  &  reconstructing  educational 
opportunities,  modernizing  teaching 
methodology  &  practice,  curriculxun 
development,  promoting  an 
appreciation  through  the  educational 
system  of  the  vital  role  of  women  &  girls 
in  society  and  the  importance  of 
teaching  leadership,  civic  responsibility 
and  peaceful  conflict  resolution  in  the 
primary  and  secondary  school 
classroom.  Proposals  for  exchange 
activities  in  Indonesia  and  Malaysia 
would  be  welcome. 

3.  Creating  awareness  and  changing 
behavior  to  keep  ahead  of  the  advancing 
trends  that  have  internationalized  once- 
local  problems  such  as  HIV/AIDS, 
narcotics  trafficking,  the  epidemic  of 
infectious  diseases,  especially  SARS, 
malaria  and  TB: 

The  office  would  welcome  proposals 
that  promote  better  understanding  of  the 
threat  posed  by  HTV/AIDS  and  other 
infectious  diseases.  Projects  should 
explore  the  need  to  develop  and  reward 
leadership  in  these  efforts,  to  improve 
community  health  education,  and  to 
remove  barriers  that  impede  a 
cooperative  multi-sectoral  response  to 
these  issues.  Projects  should  address 
some  of  following  topics:  prevention 
and  stigma  reduction  strategies  for 
people  living  with  HIV/ AIDS,  especially 
women  and  youth;  engagement  of 
poUtical,  religious,  cultiual  and  other 
leaders  in  public  education  efforts; 
grassroots  mobilization  and  advocacy. 
Proposals  for  exchange  activities  in 
Vietnam  and  Thailand  would  be 
welcome.  Note:  proposals  must  clearly 
support  the  "U.S.  Leadership  Against 
HiV/AIDS,  Tuberculosis  and  Malaria 
Act  of  2003"  and  promote 
accomplishment  of  the  goals  set  forth  in 
the  U.S.  Emergency  Plan  for  AIDS 
Relief  Details  on  U.S.  policy  to  combat 
HIV/AIDS  can  be  found  at  http:// 
www.whitehouse.gov/infocus/hivaids/. 

4.  Promotion  of  open  markets  and 
pro-growth  policies  to  help  restore  long- 
term  growth  prospects  by  strengthening 
Asian  financial  systems,  improving 
corporate  governance  and  restructuring, 
promoting  regulatory  reform,  and 
pressing  for  trade  and  investment 
liberalization: 

Proposals  should  focus  on  promoting 
greater  tmderstanding  of  the  impact  of 
globalization  on  national  economies, 
with  emphasis  on  both  the  benefits  of 
globalization  and  the  inherent  risks 
involved  in  participating  in  the  global 


economy.  Themes  could  include  orderly 
market  compliance  (WTO  entry  and 
responsibilities),  intellectual  property 
rights  (IPR)  enforcement,  regulatory 
transparency,  sector  reforms  and 
measiues  that  government  and  business 
can  take  to  ease  the  displacement  of 
workers  in  the  process  of  economic 
liberalization.  Proposals  may  also 
address  the  public  administration  of 
trade  regimes,  such  as  training  for 
customs  officials,  product  promotion  of 
both  exports  and  imports,  port 
administration,  accountability,  trackang 
systems  development,  etc.  Projects  that 
assist  in  the  design  and  funding  of  a 
social  welfare  net  for  those  at  the  bottom 
of  the  economic  ladder  are  also 
solicited.  We  woidd  welcome  proposals 
for  projects  in  Vietoam  and  The 
People's  Republic  of  China. 

Near  East  and  North  Africa  (NEA) 
South  Asia  (SA) 

Contacts  for  NEA  and  SA  programs: 
Thomas  Johnston,  202/619-5325; 
{tjohnsto@pd.state.gov}  or  Susan 
Krause,  202/619-5332; 
{ skrause@pd.state.gov} . 

The  countries/entities  comprising  the 
NEA  and  SA  Areas  are  listed.  Ciurently 
there  is  no  U.S.  mission  in  Iran,  Iraq,  or 
Libya.  Note  that  project  foci  suggested 
below  may  be  appropriate  for  single 
country,  mxdti-country  or  regional 
proposals. 

Coimtries/Entities  of  the  Near  East 
and  North  Africa — Algeria;  Bahrain; 
Egypt;  Iran;  Iraq;  Israel;  Jordan;  Kuwait; 
Lebanon;  Libya;  Morocco;  Oman;  Qatar. 
Saudi  Arabia;  Syria;  Tunisia;  the  United 
Arab  Emirates  (UAE);  the  West  Bank 
and  Gaza;  Yemen. 

Countries  of  South  Asia — 
Afghanistan;  Bangladesh;  Bhutan;  India; 
the  Maldives;  Nepal;  Pakistan;  Sri 
Lanka. 

1.  Address  factors  that  contribute  to 
extreme  political  orientation  through 
programs  that  increase  educational 
opportunity,  accelerate  economic 
reform,  and  promote  the  development  of 
civil  society  in  the  region: 

Proposals  should  lead  to  enhanced 
and  broadened  educational 
opportunities  for  youth,  to  greater 
possibilities  for  professional 
development  leading  to  economic 
independence  and  self  respect,  or  to 
integrating  into  elementary  and 
secondary  education  curricula  civic 
education  concepts  such  as  citizen 
awareness,  participation,  volimteerism, 
and  community  service.  Projects  that 
contribute  to  educational  development 
through  train-the-trainer,  in-service  • 
skills  enhancement,  and  curriculum  and 
methodology  orientation  for  teachers  are 
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welcome.  Likewise,  there  is  a  need  for 
trained  instructors  at  all  levels  as  well 
as  for  curricula  and  systems  that 
produce  technically  qualified,  mid-level 
workers.  Proposals  should  focus  on 
development  of  educational  programs 
and  institutions  that  teach  how  to  be  a 
skilled  teacher,  how  to  apply  modem 
technology,  how  to  implement  and 
teach  environmentally  and  scientifically 
sound  water  management  and 
agricultural  practices,  how  to  design 
and  plan  road  safety  measures,  etc. 
Finally,  the  development  of  ethics  and 
civic  responsibihty  through  education  is 
an  important  step  in  creating  a  more 
civil  and  democratic  society.  Middle 
Eastern  groups  are  particularly 
interested  in  learning  how  American 
school  systems  have  incorporated  in 
their  curricula  community  service, 
leadership  development,  volunteerism 
and  environmentad  campaigns,  and 
other  activities  that  involve  students  in 
the  larger  society. 

Note:  This  competition  is  NOT  designed 
for  youth  exchanges.  Only  aduh 
professionals  or  grassroots  practitioners  may 
be  selected  to  travel  internationally  for 
exchange  activities  under  this  competition. 
Individual  university  students  may  take  part 
in  pilot  sessions  and  in-country  educational 
activities. 


2.  The  expansion  of  citizen 
participation  and  advocacy,  the 
development  of  good  governance,  and 
the  strengthening  of  non-govemmental 
institutions  are  essential  to  democratic 
society: 

Proposed  exchanges  should 
contribute  to  transparency  and  the 
development  of  (mechanisms  of)  public 
oversight  and  control  to  coimteract  the 
possibility  of  corruption  and  abuse  in 
governmental  institutions,  should 
strengthen  the  role  of  citizen  initiative, 
participation  and  advocacy  through 
non-govemmental  organizations,  or 
should  reinforce  the  concept  of  the  mle 
of  law,  the  rational  administration  of  the 
judicial  system,  and  citizens'  right  to 
equal  justice.  A  populace  experiencing 
abuses  of  power  and  corruption  loses 
confidence  in  its  civil  institutions.  The 
American  NGO  might  work  with 
indigenous  NGOs,  citizens'  rights 
groups,  journalists,  and  government 
officials  to  determine  how  best  to 
expose  and  combat  corruption  and 
promote  accoimtability  and 
transparency.  The  Bureau  welcomes 
proposals  that  promote  an 
imderstanding  of  the  proper  role  of 
NGOs  in  a  democratic  society.  Social 
and  political  activism,  encouraged, 
focused,  and  channeled  through  non- 
govemmental  organizations,  is  a  basic 
underpinning  of  democratic  society. 
Strengthening  NGO  advocacy  skills, 


management,  recruitment  and 
mobilization,  media  relations,  and 
networking  will  strengthen  democratic/ 
civil  society  trends.  A  well-trained, 
independent  judiciary  is  fundamental  to 
a  democratic  political  and  social  system. 
Proposals  might  introduce  judges/ 
prosecutors/lawyers  to  the  functioning 
of  the  legal  system  in  the  U.S. 

3.  National  and  regional  stability, 
based  on  tolerance  and  cooperation,  is 
an  essential  underpinning  for  the 
region's  continued  growth  and 
cooperation: 

Proposals  should  focus  on  issues  of 
conflict  resolution  and  promotion  of 
tolerance  and  cooperation  among 
diverse  ethnic  communities.  A 
community  that  expends  its  time,  its 
energy,  and  its  material  resources  on 
offensive  or  defensive  combat  is  unable 
to  develop  or  maintain  a  civil  basis  for 
democratic  institutions.  Communal  and 
ethnic  tolerance  is  difficult  to  achieve, 
and  the  problem  has  worsened  with  the 
rise  of  community-based  political 
groups,  particularly  those  centered  on 
reUgion.  There  are  numerous 
community  groups  working  to  bring 
about  resolution  to  the  challenge  posed 
by  ethnic  nationahsm,  and  the 
American  experience  of  absorbing, 
integrating,  and  accommodating  diverse 
communities  from  various  parts  of  the 
world  into  a  civil,  as  opposed  to  an 
ethnically  defined,  polity  would  be 
useful  to  these  groups.  Of  particular 
relevance  would  be  the  experience  of 
programs  that  teach  tolerance  in  either 
a  formal  setting  or  in  novel  arts/media- 
based  contexts. 

4.  Economic  growth,  improved  living 
standards,  and  participation  in  the 
global  economy  are  linked  to  and 
dependent  on  environmental  protection, 
sound  natural  resources  management, 
and  promoting  public  health: 

Proposals  should  focus  on  conditions 
that  allow  for  and  promote  economic 
growth  and  increased  participation  in 
the  global  economy.  These  conditions 
include,  in  addition  to  a  balanced, 
transparent  and  predictable  system  of 
civil  dispute  resolution,  sound 
environmental  protection  and  natural 
resources  management  and  a  rational 
approach  to  issues  of  public  health. 
Economic  growth,  including 
participation  in  the  broader  global 
economy,  is  dependent  on 
environmental  protection  and  natural 
resources  management  and  is  directly 
correlated  to  the  physical  well  being  of 
the  population.  Exchange  projects  might 
enhance  public  awareness  of  the  threat 
posted  by  environmental  deterioration 
and  facilitate  efforts  at  multiple  levels  to 
combat  the  threat  or  might  focus  on 
natural  resources  management.  Central 


to  any  discussion  of  natmral  resources 
management  in  the  Middle  East  is  the 
question  of  water:  water  conservation, 
quality,  availability,  and  distribution. 
Finally,  environmental  stewardship  and 
natursd  resource  management  are 
closely  linked  to  issues  of  public  health. 
Public  health  may  be  addressed  either 
from  the  perspective  of  prevention  or 
from  the  perspective  of  developing 
resources  to  respond  to  what  is 
currently  an  overwhelming  need  for 
public  health  information  and  services. 
5.  An  informed  public  is  the  basis  of 
democratic  institution  building. 
Journalism  that  contributes  to  public 
understanding  and  sound  decision 
making  is  an  essential  building  block  for 
civil  society: 

Proposals  should  focus  on  the  role 
and  responsibility  of  a  free  press  in  a 
democratic  society  and  should  include 
journalism  training  and/or  professional 
skills  development.  If  the  fourth  estate 
is  to  fulfill  its  role  as  sine  qua  non  of 
democratic  society,  journalists  must  be 
well  trained,  and  they  must  have  an 
appreciation  for  the  importance  of 
objective  reporting,  the  ethics  of 
presenting  a  true  and  balanced  account, 
and  the  skills  required  for  subject 
specialization,  rational  media    - 
management,  and  dealing  with  laws  that 
constrain  press  freedom. 


Western  Hemisphere  Affairs  (WHA) 

The  Bureau  of  Western  Hemisphere 
Affairs  includes  the  countries  of 
Canada.  Mexico,  Central  and  South 
America,  and  the  Caribbean. 

The  contact  for  Western  Hemisphere 
Affairs,  programs:  Laveme  Johnson,  202/ 
619-5337;  e-mail: 
ljohnson@pd.state.gov. 

1 .  Increase  adherence  to  democratic 
practices  and  their  respect  for  human 
rights: 

Proposals  should  focus  on  developing 
a  better  understanding  of  the  role  of 
NGOs  in  influencing  political  processes, 
lobbying,  and  networking  with  other 
organizations.  Proposals  may  address 
any  of  the  following  program  concepts 
designed  to  enhance  democracy  within 
WHA  countries:  Transparency  and  Anti- 
corruption,  Administration  of  Justice 
{also  Comparative  Legal  Systems), 
Civilian-Military  Relations,  Civil 
Society  Participation  in  Government, 
Leadership  for  Democracy,  and 
Alternative  Dispute  Resolution  as  a 
Solution  to  Inter-ethnic  conflict. 
Proposals  are  also  welcome  that  help 
support  non-governmental  organizations 
to  build  public  awareness  of  narcotics 
and  human  trafficking  as  violations  of 
human  rights  that  can  have  a  pemicious 
influence  on  democratic  systems  would 
also  be  welcomed.  (Any  such  proposals 
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must  demonstrate  clear  coordination 
with  and  support  for  existing  U.S. 
Government  anti-narcotics  and  anti- 
human  trafficking  programs  in  WHA 
countries.)  Proposals  should  focus  on 
how  a  democratic  government  functions 
from  the  commimity  to  the  national 
level  in  addressing  these  concepts. 
Participants  would  be  representatives  of 
politically  engaged  NGOs  with  a  good- 
government  focus.  Project  activities 
might  focus  on  how  municipal  teams, 
includ^g  government  officials, 
educational  leaders,  NGOs,  business 
leaders,  etc.,  join  forces  to  develop 
approaches  to  economic  development  or 
solutions  to  major  problems 
(environment,  crime,  drug  use,  etc.) 
Ideally,  participants  will  be  committed 
activists  who  will  share  ideas, 
successes,  and  challenges  from  the  U.S. 
and  the  foreign  country. 

2.  Accelerating  economic  growth: 
Proposals  should  focus  on  the  impact 

of  globalization  on  the  national 
economy  with  emphasis  on  both  the 
benefits  of  globalization  and  the 
inherent  risks  involved  in  participating 
in  the  global  economy.  Projects,  which 
include  orderly  market  compliance, 
intellectual  property  rights  (IPR) 
enforcement,  regulatory  transparency, 
sector  reforms  and  measures  that 
government  and  business  can  take  to 
ease  the  displacement  of  workers  in  the 
process  of  economic  liberalization.  A 
sub-theme  would  include  a  discussion 
of  how  the  U.S.  implements  commercial 
diplomacy  including  how  we  negotiate 
and  plan  our  trade/commercial 
relations. 

3.  Enhance  development  of  good 
health  through  focus  HIV/AIDS: 

Proposals  should  focus  on  creative 
community-based  public  awareness 
initiatives  that  will  promote  better 
health  care  and  prevent  the  spread  of 
HTV/AIDS.  Proposals  should  focus  on 
educating  girls  and  young  women  on 
some  of  the  following  topics:  the  need 
for  prevention  and  stigma  reduction 
strategies  for  people  living  with  HIV/ 
AIDS,  engagement  of  political,  religious, 
cultural  and  other  leaders  in  public 
education  efforts;  grassroots 
mobilization  and  advocacy. 

Note:  proposals  must  clearly  support  the 
"U.S.  Leadership  Against  HIV/ AIDS, 
Tuberculosis  and  Malaria  Act  of  2003"  and 
promote  accomplishment  of  the  goals  set 
forth  in  the  US  Emergency  Plan  for  AIDS 
Relief.  Details  on  U.S.  policy  to  combat  HTV/ 
AIDS  can  be  found  at  http:// 
www.whitehouse.gov/infocus/hivaids/ 

4.  Protection  of  Indigenous  and 
Minority  CulturesJn  a  Shrinking  World: 

Proposals  would  address  the 
protection  of  indigenous  oiltures  by 
demonstrating  ways  in  which 


technology  can  be  adapted  to  local 
conditions,  and  how  these  technologies 
can  be  used  to  protect  and  preserve  and 
disseminate  information  about  local 
cultural  heritage.  Emphasis  under  this 
theme  is  on  assisting  countries  in 
preserving  their  cultural  heritage 
through  programs  designed  to  reduce 
the  threat  of  pillage  of  sites  representing 
irreplaceable  cultural  heritage,  and  to 
create  opportunities  to  develop  long- 
term  strategies  for  preserving  cultural 
property  Uirough  training  and      * 
conservation,  museiun  development, 
and  public  education.  Projects  might 
include  supporting  the  preservation  of 
cultural  sites,  objects  in  a  site,  museum 
or  similar  institution,  or  forms  of 
traditional  cultural  expression. 

General  Program  Guidelines 

Applicants  must  identify  local 
organizations  and  individuals  in  the 
coimterpart  country  with  whom  they  are 
proposing  to  collaborate  and  describe  in 
detail  pravious  cooperative 
programming  and/or  contacts. 
Information  about  the  coimterpart 
organizations'  activities  and 
accomplishments  is  required  and  must 
be  included  in  the  section  on 
Institutional  Capacity.  All  proposals 
must  contain  letters  of  support  tailored 
to  the  project  being  proposed  from  all 
foreign-coimtry  partner  organizations. 
Applicants  seeking  information  on 
possible  overseas  counterpart 
organizations  may  wish  to  speak  with 
the  Bureau  Program  Officer  listed  under 
each  world  region  in  this  announcement 
for  information  on  contacting  U.S. 
Embassy  personnel  to  discuss  potential 
local  partner  institutions. 

Exchanges  and  training  programs 
supported  by  institutional  grants  from 
the  Bureau  shoiild  operate  at  two  levels: 
they  should  enhance  institutional 
partnerships,  and  they  should  offer 
practical  information  and  experience  to 
individuals  and  groups  to  assist  them 
with  their  professional  responsibilities. 
Strong  proposals  usually  have  the 
following  characteristics: 

•  A  proven  track  record  of  working  in 
the  proposed  issue  area; 

•  an  experienced  staff  with  language 
facility  and  a  commitment  by  the  staff 
to  monitor  projects  locally  to  improve 
accountabiUty; 

•  a  clear,  convincing  plan  showing 
how  permanent  results  will  be 
accomplished  as  a  result  of  the  activity 
funded  by  the  grant;  and 

•  a  follow-on  plan  providing  for 
individual  and  institutional  cooperative 
efforts  beyond  the  scope  of  the  Bureau 
grant. 

Proposal  narratives  should 
demonstrate  an  organization's 


willingness  to  consult  closely  with  the 
Public  Affairs  Section  and  other  officers 
at  the  U.S.  Embassy.  Final  grants  awards 
will  require  that  all  materials  developed 
specifically  for  the  project  and  funded 
with  assistance  of  the  EGA  grant 
acknowledge  USG  funding  for  the 
program.  Please  note  that  this  will  be  a 
formal  requirement  in  all  final  grant 
awards.  rtt)posals  should  indicate  a 
commitment  to  invite  representatives  of 
the  Embassy  and/or  Consulate  to 
participate  in  various  program  sessions/ 
site  visits. 

Suggested  Program  Designs 

Bureau-supported  exchanges  may 
include  internships;  study  toiu«;  short- 
term,  non-technical  experiential 
learning,  extended  and  intensive 
workshops  and  seminars  taking  place  in 
the  United  States  or  overseas.  Examples 
of  possible  program  activities  include. 

1.  A  U.S.-based  program  that 
includes:  orientation  to  program 
purposes  and  to  U.S.  society;  study 
tour/site  visits;  professional  internships/ 
placements;  interaction  and  dialogue; 
hands-on  training;  professional 
development;  and  action  plan 
development. 

2.  Capacity-building/training-of- 
trainer  (TOT)  workshops  to  help 
participants  to  identify  priorities,  create 
work  plans,  strengthen  professional  and 
volunteer  skills,  share  their  experience 
to  committed  people  Within  each 
coimtry,  and  become  active  in  a 
practical  and  valuable  way. 

3.  Seed/small  grants  to  indigenous 
non-profit  organizations  to  support 
community-based  educational  projects 
that  build  upon  exchange  activities  and 
that  address  issues  of  local  concern. 
Proposals  may  include  a  component  for 
a  Seed/Small  Grants  Competition  (often 
referred  to  as  'sub-grants'  or  'secondary 
grants').  This  requires  a  detailed  plan  for 
recruitment  and  advertising;  description 
of  the  proposal  review  and  award 
mechanism;  a  plan  for  how  the  grantee 
would  monitor  and  evaluate  small  grant 
activity;  and  a  proposed  amoimt  for  an 
average  grant.  The  small  grants  should 
be  directly  linked  to  exchange  activities. 
Small/ seed  grants  may  not  be  used  for 
micro-credit  or  re-loaning  purposes. 
Small/seed  grants  may  not  exceed  10% 
of  the  total  value  of  the  grant  funds 
sought  from  EGA. 

4.  Site  visits  by  U.S.  facilitators/ 
experts  to  monitor  projects  in  the  region 
and  to  provide  additional  training  and 
consultations  as  needed. 

5.  Content-based  Internet  training/ 
cyber-training  to  encourage  citizen 
participation  in  workshops,  fora,  chats, 
and/or  discussions  via  the  Internet  that 
will  stimulate  communication  and 
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information  sharing  among  key  opinion 
leaders  on  priority  topics  as  a  form  of 
cost  sharing.  Proposals  that  include 
Internet  utilization  must  reflect 
knowledge  of  the  opportimities  and 
obstacles  that  exist  for  use  of 
information  technologies  in  the  target 
country  or  countries,  and,  if  needed, 
provide  hardware,  software  and  servers, 
preferably  as  a  form  of  cost  sharing. 
Federal  standards  are  under  review  and 
their  adoption  may  impact  on  the 
implementation  of  these  programs. 

Ineligibility 

During  the  program  office's  review 
process,  all  proposals  will  judged  on 
their  technical  eligibility.  A  proposal 
deemed  technically  ineligible  will  be 
listed  as  not  competitive.  A  proposal 
will  be  deemed  technically  ineligible  for 
consideration  if: 

•  It  does  not  fully  adhere  to  the 
guidelines  established  in  this  document 
and  in  the  Proposal  Submission 
Instructions; 

•  It  is  not  received  by  the  deadline; 

•  It  is  not  submitted  by  a  U.S.  based 
Public  Private  not  for  profit  organization 
meeting  provisions  described  in  Internal 
Revenue  code  section  26  U.S.C.  503  c 
(3): 

•  The  foreign  country  or  geographic 
location  is  ineligible. 

•  The  proposal  does  not  include  an 
in-gountry  foreign  partner 
organization(s)  and  does  not  contain 
letters  of  support  from  foreign  partners, 
tailored  to  the  proposed  project  and 
specific  information  in  the  narrative 
about  the  partner  organization's  past 
activities  and  accomplishments; 

•  The  proposal  includes  activities 
that  are  ineligible  for  support,  as  listed 
below. 

Activities  Ineligible  for  Support 

Vocational  training  (an  occupation 
other  than  one  requiring  a  baccalaureate 
or  higher  academic  degree;  i.e.,  clerical 
work,  auto  maintenance,  etc.,  and  other 
occupations  requiring  less  than  two 
years  of  higher  education)  and  technical 
training  (special  and  practical 
knowledge  of  a  mechanical  or  a 
scientific  subject  which  enhances 
mechanical,  narrowly  scientific,  or 
semi-skilled  capabilities)  are  ineligible 
for  support.  In  addition,  academic 
scholarship  programs  are  ineligible  for 
support. 

The  Office  does  not  support  proposals 
limited  to  conferences  or  seminars  {i.e., 
one  to  fourteen-day  programs  with 
plenary  sessions,  main  speakers,  panels, 
and  a  passive  audience).  It  will  support 
conferences  only  insofar  as  they  are  a 
small  part  of  a  larger  project  in  duration 
and  scope  that  is  receiving  Bureau 
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funding  from  this  competition.  The 
Ofiice  will  only  support  workshops, 
seminars  and  training  sessions  that  are 
an  integral  part  of  a  larger  project.  No 
funding  is  available  exclusively  to  send 
U.S.  citizens  to  conferences  or 
conference-type  seminars  overseas;  nor 
is  funding  available  for  bringing  foreign 
nationals  to  conferences  or  to  routine 
professional  association  meetings  in  the 
United  States. 

Program  Data  Requirements 

Organizations  awarded  grants  will  be 
required  to  maintain  specific  data  on 
program  participants  and  activities  in  an 
electronically  accessible  database  format 
that  can  be  shared  with  the  Bureau  of 
Educational  and  Cultural  Affairs  as 
required.  As  a  minimum,  the  data  must 
include  the  following: 

•  Name,  address,  contact  information 
and  biographic  sketch  of  all  persons 
who  travel  internationally  on  funds 
provided  by  the  grant  or  who  benefit 
from  the  grant  funding  but  do  not  travel. 

•  Itineraries  of  international  and 
domestic  travel,  providing  dates  of 
travel  and  cities  in  which  exchange 
experiences  take  place. 

Selection  of  Participants 

All  grant  proposals  should  clearly 
describe  the  type  of  persons  who  wiU 
participate  in  the  program  as  well  as  the 
process  by  which  participants  will  be 
selected.  It  is  recommended  that  for 
programs  including  U.S.  internships, 
grant  applicants  submit  letters 
tentatively  committing  host  institutions 
to  support  the  internships.  In  the 
selection  of  foreign  participants,  the 
Department  and  U.S.  Embassies  retain 
the  right  to  review  all  participant 
nominations  and  to  accept  or  refuse 
participants  recommended  by  grantee 
institutions.  When  participants  are 
selected,  grantee  institutions  will 
provide  the  names  of  American 
participants  and  brief  (two  pages) 
biographical  data  on  each  American 
participant  to  the  Office  of  Citizen 
Exchanges  for  information  purposes. 
Priority  in  two-way  exchange  proposals 
will  be  given  to  foreign  participants  who 
have  hot  previously  traveled  to  the 
United  States.  (See  section  below  on 
requirements  for  maintenance  of  and 
provision  to  EGA  of  data  on  participants 
and  program  activities.)  Priority  in 
selection  of  U.S.  participants  must  be 
given  to  veterans  of  the  U.S.  armed 
forces. 

Adherence  to  All  Regulations 
Governing  the  J  Visa 

The  Office  of  Citizen  Exchanges  of  the 
Bureau  of  Educational  and  Cultural 
Affeirs  is  the  official  program  sponsor  of 


the  exchange  program  covered  by  this 
RFGP,  and  an  employee  of  the  Bureau 
will  be  the  "Responsible  Officer"  for  the 
program  under  the  terms  of  22  CFR  part 
62,  which  covers  the  administration  of 
the  Exchange  Visitor  Program  Q  visa 
program).  Under  the  terms  of  22  CFR 
part  62,  organizations  receiving  grants 
under  this  RFGP  will  be  third  parties 
'cooperating  with  or  assisting  the 
sponsor  in  the  conduct  of  the  sponsor's 
program."  The  actions  of  grantee 
program  organizations  shall  be 
"imputed  to  the  sponsor  in  evaluating 
the  sponsor's  compliance  with"  22  CFR 
part  62. 

Therefore,  the  Bureau  expects  that 
any  organization  receiving  a  grant  under 
this  competition  will  render  all 
assistance  necessary  to  enable  the 
Bureau  to  fully  comply  with  22  CFR 
part  62  et  seq. 

The  Bureau  of  Educational  and 
Cultural  Affairs  places  great  emphasis 
on  the  secure  and  proper  administration 
of  Exchange  Visitor  (J  visa)  Programs 
and  adherence  by  grantee  program 
organizations  and  program  participants 
to  all  regulations  governing  the  J  visa 
program  status.  Therefore,  proposals 
should  explicitly  state  in  writing  that  the 
applicant  is  prepared  to  assist  the 
Bureau  in  meeting  all  requirements 
governing  the  administration  of 
Exchange  Visitor  Programs  as  set  forth 
in  22  CFR  part  62.  If  your  organization 
has  experience  as  a  designated 
Exchange  Visitor  Program  Sponsor,  the 
applicant  should  discuss  their  record  of 
compliance  witii  22  CFR  part  62  et.  seq., 
including  the  oversight  of  their 
Responsible  Officers  and  Alternate 
Responsible  Officers,  screening  and 
selection  of  program  participants, 
provision  of  pre-arrival  information  and 
orientation  to  participants,  monitoring 
of  participants,  proper  maintenance  and 
security  of  forms,  record-keeping, 
reporting  and  other  requirements. 

The  Office  of  Citizen  Exchanges  of 
EGA  will  be  responsible  for  issuing  DS- 
2019  forms  to  participants  in  this 
program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA-^4, 
Room  734,  301  4th  Sti-eet,  SW., 
Washington.  DC  20547,  Telephone: 
(202)  401-9810,  FAX:  (202)  401-9809. 

Evaluation 

In  general,  evaluation  should  be 
ongoing  and  evolving  throughout  the 
duration  of  the  project.  The  evaluation 
plan  will  incorporate  an  assessment  of 
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the  program  from  a  variety  of 
perspectives.  Specifically,  project 
assessment  efforts  will  focus  on:  (a) 
Determining  if  objectives  are  being  met 
or  have  been  met,  (b)  identifying  any 
lumiet  needs,  and  (c)  assessing  if  the 
project  has  effectively  discovered 
resources,  advocates,  and  financial 
support  for  sustainability  of  future 
projects.  Informal  evaluation  through 
discussions  and  other  sources  of 
feedback  will  be  carried  out  throughout 
the  duration  of  the  project.  Formal 
evaluation  will  be  conducted  at  the  end 
of  each  phase,  using  instruments 
designed  specifically  to  measiue  the 
impact  of  the  activities  and  should 
obtain  participants'  feedback  and 
comments  on  the  program  content  and 
administration.  A  detailed  evaluation 
will  be  conducted  at  the  conclusion  of 
the  project  and  the  report  will  be 
submitted  to  the  Department  of  State 
Bureau  of  Educational  and  Cultural 
Affairs.  When  possible,  the  evaluation 
should  be  done  by  an  independent 
evaluator. 

Budget  Guidelines  and  Cost-Sharing 
Requirements 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  development  or  exchange 
programs  will  be  limited  to  $60,000. 
Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Grant  awards  will  range  from 
$125,000  to  $200,000.  There  must  be  a 
smnmary  budget  as  well  as  breakdowns 
reflecting  both  administiative  and 
program  budgets.  Applicants  may 
provide  separate  sub-budgets  for  each 
program  component,  phase,  location,  or 
activity  to  provide  clarification. 

Since  Bureau  grant  assistance 
constitutes  only  a  portion  of  total 
project  funding,  proposals  should  list 
and  provide  evidence  of  other 
anticipated  sources  of  financial  and  in- 
kind  support.  Proposals  which  clearly 
demonstrate  a  significant  level  of  cost 
sharing — ^with  50%  of  the  amoimt 
requested  from  EGA  as  the  preferred 
target— will  be  judged  more 
competitive.  Proposals  with  higher  cost- 
sharing  levels  are  welcome. 

Example:  A  proposal  requests  5140,000  in 
grant  funds  from  EGA,  for  a  project  with  a 
total  budget  of  $500,000.  The  preferred 
allowable  cost  sharing  is  $70,000.  In  this 
case,  the  cost  sharing  far  exceeds  the 
minimum,  since  actual  cost  sharing  is 
$360,000. 

When  cost  sharing  is  offered,  it  is 
understood  and  agreed  that  the  applicant 
must  provide  the  minimum  amoimt  of  cost 
sharing  as  stipulated  in  this  RFGP  and  later 
included  in  an  approved  grant  agreement. 
Cost  sharing  may  be  in  the  form  of  allowable 


direct  or  indirect  costs.  For  accountability, 
you  must  maintain  written  records  to  suppiort 
all  allowable  costs,  which  are  claimed  as 
being  your  contribution  to  cost  participation, 
as  well  as  costs  to  be  paid  by  the  Federal 
government.  Such  records  are  subject  to 
audit.  The  basis  for  determining  the  value  of 
cash  and  in-kind  contributions  must  be  in 
accordance  with  OMB  Circular  A-110, 
(Revised),  Subpart  C.23 — Cost  Sharing  and 
Matching.  In  the  event  you  do  not  provide 
the  minimum  amount  of  cost  sharing  as 
stipulated  in  the  approved  budget,  ECA's 
contribution  will  be  reduced  proportionately 
to  the  contribution. 

The  following  project  costs  are 
eligible  for  consideration  for  filnding: 

1.  Travel  costs.  International  and 
domestic  airfares;  visas;  transit  costs; 
groimd  transportation  costs.  Please  note 
that  all  air  travel  must  be  in  compliance 
with  the  Fly  America  Act.  There  is  no 
charge  for  J-1  visas  for  participants  in 
Bureau  sponsored  programs. 

2.  Per  Diem.  For  the  U.S.  program, 
organizations  have  the  option  of  using  a 
flat  $170/day  for  program  participants 
or  the  published  U.S.  Federal  per  diem 
rates  for  individual  American  cities.  For 
activities  outside  the  U.S.,  the  published 
Federal  per  diem  rates  must  be  used. 
NOTE:  U.S.  escorting  srtaff  must  use  the 
published  Federal  per  diem  rates,  not 
the  flat  rate.  Per  diem  rates  may  be 
accessed  at 
http://www.policyworks.gov/. 

3.  Interpreters.  If  needed,  interpreters 
for  the  U.S.  program  are  available 
through  the  U.S.  Department  of  State 
Language  Services  Division.  Typically,  a 
pair  of  simultaneous  interpreters  is 
provided  for  every  four  visitors  who 
need  interpretation.  Bureau  grants  do 
not  pay  for  foreign  interpreters  to 
accompany  delegations  frt)m  their  home 
countiy.  Grant  proposal  budgets  should 
contain  a  flat  $160/ day  per  diem  for 
each  Department  of  State  interpreter,  as 
well  as  home-program — home  air 
transportation  of  $400  per  interpreter 
plus  any  U.S.  travel  expenses  during  the 
program.  Salary  expenses  are  covered 
centrally  and  should  not  be  part  of  an 
applicant's  proposed  budget.  Locally 
arranged  interpreters  with  adequate 
skills  and  experience  may  be  used  by 
the  grantee  in  lieu  of  State  Department 
interpreters,  with  the  same  1:4 
interpreter  to  participant  ratio.  Costs 
associated  with  using  their  services  may 
not  exceed  rates  for  U.S.  Department  of 
State  interpreters. 

4.  Book  and  cultural  allowance. 
Foreign  participants  are  entitled  to  and 
escorts  are  reimbursed  a  one-time 
cultural  allowance  of  $150  per  person, 
plus  a  participant  book  allowance  of 
$50.  U.S.  program  staff  members  are  not 
eligible  to  receive  these  benefits. 


5.  Consultants.  Constiltants  may  be 
used  to  provide  specialized  expertise, 
design  or  manage  development  projects 
or  to  make  presentations.  Honoraria 
generally  do  not  exceed  $250  per  day. 
Subcontracting  organizations  may  also 
be  used,  in  which  case  the  written 
agreement  between  the  prospective 
grantee  and  subcontractor  should  be 
included  in  the  proposal.  Subcontracts 
should  be  itemized  in  the  budget. 

6.  Room  rental.  Room  rental  may  not 
exceed  $250  per  day. 

7.  Materials  development.  Proposals 
may  contain  costs  to  purchase,  develop, 
and  translate  materials  for  participants. 

8.  Equipment.  Proposals  may  contain 
limited  costs  to  piu^hase  equipment 
crucial  to  the  success  of  the  program,  ■ 
such  as  computers,  fax  machines  and 
copy  machines.  However,  equipment 
costs  must  be  kept  to  a  minimum,  and 
costs  for  furniture  are  not  allowed. 

9.  Working  Meal.  The  grant  budget 
may  provide  for  only  one  working  meal 
during  the  program.  Per  capita  costs 
may  not  exceed  $5-8  for  a  lunch  and 
$14-20  for  a  dinner,  excluding  room 
rental.  The  nimiber  of  invited  guests 
may  not  exceed  participants  by  more 
than  a  factor  of  two-to-one.  Interpreters 
must  be  included  as  participants. 

10.  Return  travel  allowance.  A  return 
travel  allowance  of  $70  for  each  foreign 
participant  may  be  included  in  the 
budget.  This  may  be  used  for  incidental 
expenses  incurred  during  international 
travel. 

11.  Health  Insurance.  Foreign 
participants  will  be  covered  under  the 
terms  of  a  U.S.  Department  of  State- 
sponsored  health  insurance  policy.  The 
premium  is  paid  by  the  U.S.  Departme&t 
of  State  directly  to  the  insiuance 
company.  Applicants  are  permitted  to 
include  costs  for  travel  insurance  for 
U.S.  participants  in  the  budget. 

12.  Administrative  Costs.  Costs 
necessary  for  the  effective 
administration  of  the  program  may 
include  salaries  for  grant  organization 
employees,  benefits,  and  other  direct  or 
indirect  costs  per  detailed  instructions 
in  the  Solicitation  Package. 

Please  refer  to  the  Solicitation 
Package  for  complete  budget  guidelines 
and  formatting  instructions. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Friday,  October  3,  2003. 
Faxed  documents  wiU  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 
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Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  12  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State.  SA-44.  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.- 
ECA/PEyC/-04-01.  Program 
Management.  ECA/EX/PM.  Room  534, 
301  4th  Street.  SW.,  Washington,  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  in 
text  (.txt)  format  on  a  PC-formatted  disk. 
The  Bureau  will  provide  these  files 
electronically  to  the  Public  Affairs 
Section  at  the  U.S.  «}mbassy  for  its 
review. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultural  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Bureau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

Proposals  will  be  deemed  ineligible  if 
they  do  not  fully  adhere  to  the 
guidelines  stated  herein  and  in  the 
Sohcitation  Package.  The  program 
office,  the  Public  Diplomacy  section  and 
other  elements  at  the  U.S.  Embassy  will 
review  all  eligible  proposals.  Eligible 
proposals  will  be  subject  to  compliance 
with  Federal  and  Bureau  regulations 
and  guidelines  and  forwarded  to  Biueau 
grant  panels  for  advisory  review. 


Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
grants  resides  with  the  Bureau's  Grants 
Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation  after 
all  required  elements  have  been  met 
(required  cost-sharing,  letters  of 
support,  willingness  to  work  with  U.S. 
embassies,  etc). 

1.  Program  planning  to  achieve 
program  objectives:  Proposals  should 
clearly  demonstrate  how  the  institution 
plans  to  achieve  the  program's 
objectives.  Objectives  should  be 
reasonable,  feasible,  and  flexible.  The 
proposal  should  contain  a  detailed 
agenda  and  relevant  work  plan  that 
demonstrates  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

2.  Institutional  Capacity/Record/ 
Ability:  Proposed  personnel  and 
institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  or  project's  goals.  For  technical 
projects,  foreign  experts  and  their  local 
partners  will  be  required  to  have  the 
necessary  education,  training  and 
experience  for  the  work  to  be 
undertaken,  in  addition  to  language 
skills  where  applicable.  Proposals 
should  demonstrate  an  institutional 
record  of  successful  development  or 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants.  Many  successful  applicants 
will  have  a  multiyear  track  record  of 
successful  work  in  the  selected  country 
or  within  the  region. 

3.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

4.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Biu^au's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 


venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

5.  Follow-on  Activities:  Proposals 
should  identify  other  types  of  exchanges 
or  linkages  that  might  be  undertaken 
after  completion  of  the  Bureau 
supported  activity. 

6.  Monitoring  and  Project  Evaluation 
Plan:  Proposals  should  provide  a 
detailed  plan  for  monitoring  and 
evaluating  the  program.  The  evaluation 
plan  should  identify  anticipated 
outcomes  and  performance 
requirements  clearly  related  to  program 
objectives  and  activities  and  include 
procedures  for  ongoing  monitoring  and 
corrective  action  when  necessary.  The 
identification  of  best  practices  relating 
to  project  administration  is  also 
encouraged,  as  is  the  discussion  of 
unforeseen  difficulties. 

7 .  Cost-effectiveness/Cost-sharing: 
The  overhead  and  administrative 
components  of  the  proposal,  including 
salaries  and  honoraria,  should  be  kept 
as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 
Proposals  with  50%  cost  sharing  (of  the 
amount  of  grant  funds  requested  &t»m 
ECA)  through  other  private  sector 
support  as  well  as  institutional  direct 
funding  contributions  will  be  judged 
more  competitive  than  those  proposals 
providing  a  lower  amount  of  cost 
sharing. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultiual  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coimtries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  fi-iendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world." 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
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part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  July  3,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs, 
Department  of  State. 
[FR  Doc.  03-17481  Filed  7-9-03;  8:45  am] 

BILUNO  CODE  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4396] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Fulbright  Foreign  Student  Conflict 
Resolution  Program 

SUMIMARY:  The  Office  of  Academic 
Exchange  Programs  of  the  Bureau  of 
Educational  and  Cultural  Affairs 
announces  an  open  competition  for  the 
Fulbright  Foreign  Student  Conflict 
Resolution  Program.  Public  and  private 
accredited,  post-secondary  educational 
institutions  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  USC  501(c)(3)  may  submit 
proposals  to  develop  and  implement  a 
U.S. -based  graduate  level  academic 
program  in  confUct  resolution  for  up  to 
15  participants  from  the  Middle  East 
and  North  Africa. 

Program  Information 

Overview 

The  Bvueau  created  the  Fulbright 
Foreign  Student  Conflict  Resolution 
Program  in  2000  to  enhance  non- 
governmental efforts  to  resolve  political, 
social  and  sectarian  conflicts  within  the 
Middle  East  and  North  Africa,  and 
South  Asia. 

The  program  is  intended  to  provide 
participants  with  the  analytical  tools 
and  practical  skills  necessary  to 
transform  diverse  problems  into  viable 
solutions  in  order  to  foster  sustainable 
peacebuilding  efforts.  The  Fulbright 
Foreign  Student  Conflict  Resolution 
Program  operates  through  a  merit-based, 
open  competition  that  selects  talented 
individuals  early  in  their  professional 
careers  who  are  engaged  in  the  political, 
economic,  social,  and/or  educational 


transformation  of  conflicts  in  their 
communities. 

The  Biueau's  Office  of  Academic 
Exchange  Programs  administers  the 
Fulbright  Foreign  Student  Conflict 
Resolution  Program  with  the  assistance 
of  cooperating  agencies.  The  Office  of 
Academic  Exchange  Programs  is 
responsible  for  allocation  of  funding, 
policy  guidance  and  administrative 
oversi^t.  Applicants  for  the 
scholarships  are  recruited,  screened, 
and  nominated  by  Public  Affairs 
Sections  of  the  U.S.  Embassy  or 
Fulbright  binational  commissions..  The 
cooperating  agencies  are  responsible  for 
program  administration  activities, 
including  providing  services  in  the 
following  broad  categories:  Program 
planning  and  management;  J-visa 
sponsorship  and  tracking;  supervision 
and  support  services;  special  programs 
management;  and  reporting  and 
evaluation. 

The  Bureau  is  seeking  detailed 
proposals  from  colleges,  universities, 
and  consortia  of  colleges  and 
universities  that  have  an  established 
reputation  in  the  field  of  conflict 
transformation,  conflict  management,  or 
conflict  resolution.  The  lead  institution 
in  a  consortiiun  must  have  an  accredited 
U.S.  college  or  university  and  is 
responsible  for  submitting  the  grant 
proposal.  Each  proposal  must  document 
the  lead  institution's  authority  to 
represent  all  cooperating  partners. 

The  proposed  program  should  offer 
participants  a  choice  between  a  non- 
degree,  graduate  certificate  or  master's 
degree;  provide  a  substantive  practical 
training  component;  and  capstone 
experience.  Participants  should  be  well 
integrated  into  the  campus  community 
and  academic  program. 

Applicant  institutions  must 
demonstrate  expertise  in  conducting 
graduate  programs  for  foreign  students, 
and  must  have  a  minimum  of  four  years 
experience  in  conducting  international 
exchange  programs.  Bureau  guidelines 
stipulate  that  awards  to  organizations 
with  less  than  foiu  years  experience  in 
conducting  international  exchanges  are 
hmited  to  $60,000.  As  it  is  expected  that 
the  budget  for  this  program  will  exceed 
$60,000,  organizations  that  cannot 
demonstrate  at  least  four  years 
experience  will  not  be  eligible  imder 
this  competition. 

The  project  director  or  one  of  the  key 
program  staff  responsible  for  the 
academic  program  must  have  an 
advanced  degree  related  to  an  area  of 
conflict  resolution.  Programs  must 
conform  with  Biueau  requirements  and 
guidelines  outlined  in  the  SoUcitation 
Package.  Biueau  programs  are  subject  to 
the  availability  of  funds. 


Guidelines 

Pending  availability  of  fiscal  year 
2004  funding,  program  activities  should 
take  place  during  period  frtim  August  1, 
2004  to  July  31,  2006.  Participants  will 
be  recruited  from  the  Middle  East  and 
North  Africa  and  will  be  expected  to 
begin  their  program  in  Fall  2004.  The 
projected  niunber  of  program 
participants  is  up  to  15.  The  total 
Bureau  budget  for  this  program  should 
not  exceed  $500,000. 

The  duration  of  an  individual 
scholarship  under  the  Fulbright  Foreign 
Student  Conflict  Program  should  not 
exceed  two  years.  Participants  are 
expected  to  retiuu  to  their  home  country 
upon  completion  of  this  program. 
Where  there  are  compelling 
cfrcumstances,  at  the  discretion  of  the 
project  director  and  the  Bureau's 
program  officer,  students  may  receive  a 
limited  extension  to  complete  their 
degrees.  Summer  periods  may  be  used 
for  a  mix  of  academic  professional  and 
cultural  enrichment  activities. 

Pending  the  successful  administration 
of  this  program,  and  the  availability  of 
funds,  the  Biu^au  reserves  the  right  to 
renew  this  grant  in  fiscal  year  2005  to 
conduct  a  similar  program  for  a  group 
of  up  to  15  program  participants  from 
South  Asia. 

Requirements  and  Implementation 

The  proposal  should  respond  to,  and 
describe,  the  following  major 
requirements: 

A.  Academic  Program 

The  academic  component  should 
provide  participants  with  a  choice 
between  a  non-degree  graduate 
certificate  and  master's  degree  in  the 
field  of  conflict  transformation,  confUct 
management,  or  conflict  resolution.  The 
academic  program  should  give 
participants  a  multidimensional  view  of 
applied  conflict  resolution  in  addition 
to  the  theoretical  framework  of 
sustainable  peacebuilding.  Participants 
should  be  enrolled  full-time  and 
considered  in  academic  residence 
diuing  the  program.  Proposals  may  also 
include  English  manage  training  for 
selected  participants  whose  existing 
English  skills  need  to  be  strengthened  or 
refreshed.  The  academic  program 
should  not  exceed  24  months  in 
diu^tion. 

B.  Practical  Training/Internship 

The  proposal  must  demonstrate  the 
applicant's  abiUty  to  facihtate 
professional  development  opportunities, 
access  to  a  strong  internship  network, 
and  ability  to  place  participants 
internships  that  are  germane  to  conflict 
resolution.  The  practical  training  must 
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compliment  a  student's  academic 
program,  be  supervised  by  a  faculty 
advisor,  and  supplement  the  stated 
program  objectives.  Participants  are 
expected  to  engage  in  at  least  eight 
weeks  of  practical  training.  To  support 
the  mutual  understanding  goal  of  the 
Fulbright  Program,  the  Bureau  is 
particularly  interested  in  opportunities 
for  academic  training  related  to  U.S. 
institutions,  society  and  culture  that 
engage  in  conflict  resolution. 

C.  Capstone  Experience 

The  academic  program  should 
culminate  in  a  capstone  experience  that 
encourages  participants  to  integrate 
knowledge  and  experience  gained  while 
on  the  program,  and  its  applicability  to 
their  home  commimity. 

D.  Orientation 

It  is  essential  that  participants  be 
informed  of  American  culture,  society 
and  norms,  particularly  diversity. 
Participants  should  be  introduced  to  the 
general  nature,  philosophy  and  goals  of 
U.S.  higher  education.  Students  should 
receive  guidance  from  an  academic 
advisor  to  assist  them  in  choosing 
appropriate  courses. 

E.  Housing 

Provide  appropriate  graduate  student 
housing  or  facilitate  housing 
arrangements  for  program  participants. 

F.  Student  Services 

Provide  on-going  advising  and 
student  services,  conduct  cross  cultural 
.counseling,  and  plan  cultural  and 
community  enrichment  activities  for  the 
participants. 

G.  Grants  Benefits  and  Disbursements 

Monitor  and  distribute  approved  grant 
payments  (e.g.,  monthly  maintenance 
allowance  in  accordance  with  the 
Institute  for  International  Education's 
(HE)  annual  "Monthly  Maintenance  Rate 
Report"),  reimbursements  (e.g., 
equipment  and  book  allowances),  and 
advances  (e.g.,  professional 
development  allowances).  Proposals 
should  address  participant  stipend 
levels  in  the  narrative,  including  what 
expenses  the  stipend  is  intended  to 
cover  and  the  estimated  monthly  cost  of 
housing  provided  to  the  participants. 
The  current  stipend  level  for  a 
traditional  Fidbright  grant  includes:  (1) 
Monthly  maintenance  as  set  by  HE;  (2) 
a  one-time  equipment  allowance  of  $500 
per  person;  (3)  book  allowance  up  to 
$950  per  person  each  year;  and  (4)  a 
one-time  professional  development 
allowance  up  to  $2,500  per  person. 


H.  Tax  Assistance  to  Grantees 

Insure  compliance  with  the  "Tax 
Reform  Act  of  1986"  and  assist  program 
grantees  with  requirements  for  filing 
federal,  state,  and  local  tax  retiuns.  The 
applicant  will  calculate  appropriate 
withholding  from  student  grants  and 
deposit  withholding  with  the  U.S. 
Treasury.  End-of-year  withholding 
reports  should  be  provided  to  the 
Internal  Revenue  Service  and  the 
grantees;  and  grantees  should  be 
notified  of  the  gross  amount  reported  as 
taxable  income.  Applicants  should  note 
that  specific  coimtries  represented  in 
both  regions  hold  tax-exempt  freaties 
with  the  United  States. 

I.  Professional  Development  and 
Cultiu-al  Enrichment  Activities 

Proposals  should  provide  for  program 
participants  in  their  second  year  to 
attend  the  annual  conference  of  the 
Association  for  Conflict  Resolution. 
Proposals  should  plan  for  adjunct 
cultiu-al  and  professional  enhancement 
opportunities  within  the  academic  and 
civic  communities  that  further  the 
program's  goals  and  exposes 
participants  to  American  cultiu-e  and 
society. 

J.  Alumni  Network 

The  program  seeks  to  develop  a  cadre 
of  leaders  with  first-hand  experience  in 
the  U.S.  who  are  able  to  enhance  non- 
governmental efforts  at  peacebuilding  in 
thefr  commimities.  Proposals  should 
demonstrate  how  participants  will  be 
incorporated  into  an  alumni  network 
that  fosters  the  development  and 
expansion  of  professional  relationships 
between  program  participants,  and 
individuals  in  the  U.S.  and  overseas. 

Programs  must  comply  with  ]-l  visa 
regulations.  Please  refer  to  Solicitation 
Package  for  further  information. 

Budget  Guidelines 

The  total  Bureau  budget  (program  and 
administrative  costs)  for  the  program 
should  not  exceed  $500,000.  The 
Bureau  funded  administrative  costs  as 
defined  in  the  budget  details  section  of 
the  solicitation  package  should  not 
exceed  $50,000.  The  Bureau  encourages 
applicants  to  provide  maximiun  levels 
of  cost-sharing  and  funding  from  private 
sources  in  support  of  its  programs.' 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  breakdowns  reflecting 
both  administrative  and  program 
budgets.  Applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
to  provide  clarification.  Allowable  costs 
for  the  program  include  the  following: 


(1)  Tuition  and  fees. 

(2)  Housing. 

(3)  Participant  monthly  maintenance 
and  allowances. 

(4)  Administrative  costs  not  to  exceed 
$50,000. 

(5)  Cultural  enrichment  and 
professional  development  activities. 

The  Bureau  reserves  the  right  to 
reduce,  revise,  or  increase  proposal 
budgets  in  accordance  with  the  needs  of 
the  program,  and  availability  of  U.S. 
government  funding.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

The  successful  applicant  will  be 
requfred  to  submit  interim  and  final 
financial  reports,  as  directed  by  the 
Bureau,  detailing  expenditiu-es.  The 
Bm-eau  should  be  consulted  on  the 
reprogramming  of  any  funds. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  this  RFGP  should  reference 
the  program  title  and  number  ECA/A/E/ 
NEA-SA-04-CRP01. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Academic  Exchanges,  ECA/A/ 
E/NEA-SA,  Room  212,  U.S.  Department 
of  State,  SA-44,  301  4th  Street,  SW., 
Washington,  DC  20547,  telephone  (202) 
619-6863,  fax  (202)  205-2466  of 
Internet  address  aannitag@pd.state.gov 
to  request  a  Sohcitation  Package.  The 
Solicitation  Package  contains  detailed 
award  criteria,  required  application 
forms,  specific  budget  instructions,  and 
standard  guidelines  for  proposal 
preparation.  Please  specify  Biu^au 
Program  Officer  Alice  Armitage  on  all 
inquiries  and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  FRCP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  imtil  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  Web 
site  at  http://exchanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Wednesday,  September  24, 
2003.  Faxed  docimients  will  not  be 
accepted  at  any  time.  Documents 
postmarked  the  due  date  but  received 
on  a  later  date  will  not  be  accepted. 
Each  applicant  must  ensure  that  the 
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proposals  are  received  by  the  above 
deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  seven  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  Bureau  of 
Educational  and  Cultural  Affairs,  Ref.: 
ECA/A/E/NEA-SA-04-CRPOl,  Program 
Management,  ECA/EX/PM,  SA-44. 
Room  534,  301  4th  Street,  SW., 
Washington,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximiun  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to  the 
Public  Affairs  Section  at  the  U.S. 
Embassy  for  its  review,  with  the  goal  of 
reducing  the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  And  Democracy 
Guidelines 

Pursuant  to  the  Biu'eau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultiual  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  imder  the  'Support  for  Diversity' 
section  for  specific  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  Public  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  cultiu-al  exchange  in 
countries  whose  people  do  not  fully 
enjoy  freedom  and  democracy,"  the 
Biueau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Adherence  to  All  Regulations 
Governing  the  J  Visa 

The  Bureau  of  Educational  and 
Cultural  Affairs  is  placing  renewed 
emphasis  on  the  secure  and  proper 


administration  of  Exchange  Visitor  (J 
visa)  Program  and  adherence  by 
grantees  and  sponsors  to  all  regulations 
governing  the  J  visa.  Therefore, 
proposals  should  demonstrate  the 
applicant's  capacity  to  meet  all 
requirements  governing  the 
administration  of  Exchange  Visitor 
Programs  as  set  forth  in  22  CFR  6Z, 
including  the  oversight  of  Responsible 
Officers  and  Alternate  Responsible 
Officers,  screening  and  selection  of 
program  participants,  provision  of  pre- 
arrival  information  and  orientation  to 
participants,  monitoring  of  participants, 
proper  maintenance  and  security  of 
forms,  record-keeping,  reporting  and 
other  requirements. 

ECA  through  its  cooperating  agencies 
will  be  responsible  for  issuing  DS-2Qi9 
forms  to  participants  in  this  program. 

A  copy  of  the  complete  regulations 
governing  the  administration  of 
Exchange  Visitor  (J)  programs  is 
available  at  http://exchanges.state.gov 
or  from:  United  States  Department  of 
State,  Office  of  Exchange  Coordination 
and  Designation,  ECA/EC/ECD— SA-44, 
Room  734,  301  4th  Street,  SW., 
Washington,  DC  20547.  Telephone: 
(202)  401-9810,  FAX:  (202)  401-9809. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All' 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Biueau  regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  cooperative 
agreements  resides  with  the  Bureau's 
Grants  Officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Overall  Quality:  Proposals  shoidd 
exhibit  originality  and  substance, 
consonant  with  the  highest  standards  of 
American  education,  and  furthering  the 
program's  objectives.  Program  elements 


should  be  coherently  and  thoughtfully 
integrated. 

2.  Progmm  Planning  and 
Administration:  Detailed  proposal  and 
relevant  work  plan  should  demonstrate 
substantive  xmdertakings  and  logistical 
capacity.  Proposal  and  plan  should 
adhere  to  the  program  overview  and 
guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  imderstanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientation  and  wrap- 
up  sessions,  program  meetings,  resource 
materials  and  follow-up  activities). 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program's  goals. 

7.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Bureau  grants  as 
determined  by  Bureau  Grant  Staff.  The 
Bureau  will  consider  the  past 
performance  of  prior  recipients  and  the 
demonstrated  potential  of  new 
applicants. 

8.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly  whichever  is  less 
frequent. 

9.  Cost-effectiveness:  Proposals 
should  maximize  cost-sharing  through 
direct  institutional  contributions,  in- 
kind  support,  and  other  private  sector 
support.  Overhead  and  administrative 
components  should  be  kept  as  low  as 
possible. 
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Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultimd  Exchange  Act 
of  1961,  Public  Law  87-256.  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *   *   *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
'  the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
.  be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bm-eau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  June  30,  2003. 
C.  Miller  Crouch. 

Principal  Deputy  Assistant  Secretary.  Bureau 
of  Educational  and  Cultural  Affairs', 
Department  of  State. 

[FR  Doc.  03-17480  Filed  7-9-03:  8:45  am) 

nUMG  CODE  4nO-05-M 


DEPARTMENT  OF  STATE 

[Public  Notice  4395] 

Bureau  of  Nonproliferation;  Partial 
Lifting  of  Administrative  Measure 
imposed  on  the  Scientific  Research 
and  Design  institute  of  Power 
Technology,  aka  NIKIET,  To  Permit 
U.S.  Government  Contractors  To 
Receive  Certain  information 

AGENCY:  Department  of  State. 
ACTION:  Notice. 


SUMMARY:  A  determination  has  been 
made,  pursuant  to  section  6  of  Executive 
Order  12938,  as  amended,  to  lift  in  part 
the  import  sanction  that  had  been 
imposed  on  the  Scientific  Research  and 
Design  Institute  of  Power  Technology, 
aka  NIKIET  under  a  January  8, 1999, 
determination,  for  the  sole  purpose  of 
permitting  personnel  of  U.S. 
government  contractors  to  receive 
information  that  may  have  been 
produced  or  provided  by  NIKIET  at  a 
June  24,  2003  seminar  concerning  the 
Kursk  5  RBMK  reactor. 

EFFECTIVE  DATE:  June  24,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  On 

general  issues:  Warren  Stern,  Senior 
Coordinator  for  Nuclear  Safety,  Bureau 
of  Nonproliferation,  Department  of 
State,  (202-647-6425).  On  import  ban 
issues:  Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  (202-622- 
2500). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authorities  vested  in  the  President 
by  the  Constitution  and  the  laws  of  the 
United  States  of  America,  including  the 
International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701  et  seq.) 
("lEEPA"),  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.],  the  Arms 
Export  Control  Act  (22  U.S.C.  2751  et 
seq.).  and  section  301  of  title  3.  United 
States  Code,  and  section  6  of  Executive 
Order  12938.  as  amended,  a 
determination  was  made  on  June  24, 
2003  that  it  is  in  the  foreign  policy  and 
national  security  interests  of  the  United 
States  to  lift  in  part  the  import  sanction 
imposed  January  8,  1999  (64  FR  2935) 
on  the  Scientific  Research  and  Design 
Institute  of  Power  Technology,  aka 
NIKIET  for  the  sole  purpose  of 
authorizing  U.S.  government  contractors 
to  receive  information  that  may  have 
been  produced  or  provided  by  the 
Scientific  Research  and  Design  Institute 
of  Power  Technology,  aka  NIKIET,  at  a 
June  24,  2003  seminar  concerning  the 
Kursk  5  RBMK  reactor. 


luly  2.  2003. 
Andrew  K.  Senunel, 

Acting  Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 
(FR  Doc.  03-17479  Filed  7-9-03;  8:45  am] 
SILUNG  COOE  4710-27-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34365] 

New  England  Transrail,  LLC— 
Acquisition  and  Operation 
Exemption— Lines  of  Boston  and 
Maine  Railroad  Company 

New  England  Transrail,  LLC,  d/b/a 
the  Wilmington  and  Wobum  Terminal 
Raihoad  Co.  (New  England  Transrail).  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  undier  49  CFR  1150.311  to 
acquire  and  operate,  from  Boston  and 
Maine  Railroad  Company  (B&M). 
segments  of  a  line  of  railroad  extending 
fit)m  milepost  13.25  on  the 
Massachusetts  Bay  Metropolitan 
Transportation  Authority  (MBTA)        .! 
Boston-Concord  main  line  in  Wobum, 
MA  (on  which  B&M  retains  height 
service  rights),  to  a  junction  with  B&M 
at  about  milepost  14  on  B&M's 
Wilmington-Wobum-Medford  branch, 
located  at  a  junction  south  of  Eames 
Street  in  Wilmington.  MA.  The  line 
segments  are:  (1)  From  milepost  13.25 
extending  approximately  two-tenths  of  a 
mile  in  a  northerly  direction;  (2)  from  a 
point  at  about  milepost  14  extending 
approximately  two-tenths  of  a  mile  in 
an  easterly  direction  (including  the 
restoration  of  a  previously  removed 
switch  and  related  track);  and  (3)  fi-om 
a  point  near  the  western  end  of  the  track 
described  in  (2)  above  and  extending 
one-tenth  of  a  mile  in  a  southerly 
direction  (including  a  switch). 2 


•  Under  49  CFR  1150.32(b),  an  exemption 
normally  becomes  effective  7  days  after  the  notice 
is  filed.  By  decision  served  on  June  26,  2003.  the 
Board  granted  New  England  Transrails  request  to 
delay  the  effective  date  of  the  exemption  from  June 
26.  2003,  unUl  July  11.  2003.  By  letter  filed  on  July 
2.  2003,  New  England  Transraij  clarified  the  line  " 
description  contained  in  the  notice. 

-  New  England  Transrail  states  in  the  verified 
notice  of  exemption  that  it  also  proposes  to 
construct  a  half-mile  of  new  track  to  connect  the 
Wilmington-Woburn-West  Medford  branch  at  a 
point  just  south  of  Eames  Street  to  the  MBTA  main 
line  in  Wobum.  The  class  exemption  at  49  CFR 
1 150.31  applies  to  the  acquisition  and  operation  of 
rail  properties,  not  to  the  construction  of  rail  line. 
This  notice  which  invokes  that  rules,  exempts  New 
England  Transrails  acquisition  and  operation  of  the 
above-described  segments,  but  does  not  permit  the 
proposed  construction  to  link  the  line  segments 
acquired  here.  New  England  Transrail  must  seek 
construction  authority  from  the  Board  under  49 
U.S.C.  10901  and  49  CFR  1150.1  et  seq.  or  an 
exemption  from  that  authority  under  49  U.S.C 
10502  and  49  CFR  1 121.1  et  seq.  in  a  separate  filing 
before  it  may  undertake  the  proposed  construction. 
At  that  time,  the  Board  s  Section  of  Environmental 
Analysis  (SEA)  will  conduct  the  appropriate  level 
of  environmental  review  of  the  proposed  new  rail 
line  construction  and  operation.  The  environmental 
review  wlU  include  any  other  planned  actions  that 
would  not  occur  but  for  the  proposed  new  rail  line 
which  would  likely  include  a  proposed  truck-rail 
reload  facility.  Before  filing  for  construction 
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New  England  Transrail  certifies  that 
its  projected  annual  revenues  will  not 
exceed  those  that  would  qualify  it  as  a 
Class  ni  rail  carrier. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34365,  must  be  filed  with 
the  Siuiace  Transportation  Board,  1925 
K  Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Paul  Jacobi, 
Jacobi  &  Case,  P.C,  300  Bic  Drive, 
Milford,  CT  06460-3055. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.  dot.gov. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 

Decided:  July  3,  2003.  * 

Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-17381  Filed  7-9-03;  8:45  am] 
BILUNQ  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Government  Securities:  Call  for  l^rge 
Position  Fteports 

AGENCY:  Office  of  the  Under  Secretary 
for  Domestic  Finance,  Treasury. 


ACTION:  Notice. 


authority,  New  England  Transrail  should  contact 
SEA  to  initiate  a  consultation  in  compliance  with 
the  Board's  environmental  rules  at  49  CFR 
1105.10(a)(1)  and  to  discuss  the  proposed  rail  line 
construction  and  SEA's  environmental  review 
process  in  more  detail. 


SUMMARY:  The  Department  of  the 
Treasury  ("Department"  or  "Treasury") 
called  for  the  submission  of  Large 
Position  Reports  by  those  entities  whose 
reportable  positions  in  the  3-5/8% 
Treasury  Notes  of  May  2013  equaled  or 
exceeded  $2  billion  as  of  close  of 
business  July  7,  2003. 
DATES:  Large  Position  Reports  must  be 
received  before  noon  Eastern  time  on 
July  14,  2003. 

ADDRESSES:  The  reports  must  be 
submitted  to  the  Federal  Reserve  Bank 
of  New  York,  Government  Securities 
Dealer  Statistics  Unit,  4th  Floor,  33 
Liberty  Street,  New  York,  New  York 
10045;  or  faxed  to  212-720-5030. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Santamorena,  Executive  Director;  Nadir 
Isfahani,  Government  Securities 
Advisor;  or  Kevin  Hawkins, 
Government  Securities  Specialist; 
Bureau  of  the  Public  Debt,  Department 
of  the  Treasury,  at  202-691-3632. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Department's  large  position  rules 
under  the  Government  Securities  Act 
regulations  (17  CFR  part  420),  the 
Treasury,  in  a  press  release  issued  on 
July  8,  2003,  and  in  this  Federal 
Register  notice,  called  for  Large  Position 
Reports  from  those  entities  whose     ' 
reportable  positions  in  the  3-5/8% 
Treasury  Notes  of  May  2013,  Series  B- 
2013.  equaled  or  exceeded  $2  billion  as 
of  the  close  of  business  Monday,  July  7, 
2003.  This  call  for  Large  Position 
Reports  is  a  test.  Entities  whose 
reportable  positions  in  this  note  equaled 
or  exceeded  the  $2  billion  threshold 
must  report  these  positions  to  the 
Federal  Reserve  Bank  of  New  York. 
Entities  with  positions  in  this  note 


below  $2  billion  are  not  required  to  file 
Large  Position  Reports.  L.arge  Position 
Reports,  which  must  include  the 
required  position  and  administrative 
information,  must  be  received  by  the 
Government  Securities  Dealer  Statistics 
Unit  of  the  Federal  Reserve  Bank  of  New 
York  before  noon  Eastern  time  on 
Monday,  July  14,  2003.  The  Reports  may 
be  filed  by  facsimile  at  (212)  720-5030 
or  delivered  to  the  Bank  at  33  Liberty 
Street,  4th  floor. 

The  3V8%  Treasiuy  Notes  of  May 
2013  have  a  CUSIP  number  of  912828 
BA  7,  a  STRIPS  principal  component 
CUSIP  number  of  912820  HX  8,  and  a 
maturity  date  of  May  15,  2013. 

The  press  release  and  a  copy  of  a 
sample  Large  Position  Report,  which 
appears  in  Appendix  B  of  the  rules  at  17 
CFR  Part  420,  are  available  at  the 
Bureau  of  the  Public  Debt's  Internet  site 
at  the  following  address: 
www.publicdebt.treas.gov. 

Questions  about  Treasury's  large 
position  reportinETules  shoidd  be 
directed  to  Publicrcbt's  Government 
Securities  Regulations  Staff  at  (202) 
691-3632.  Questions  regarding  the 
method  of  submission  of  Large  Position 
Reports  may  be  directed  to  the 
Government  Securities  Dealer  Statistics 
Unit  of  the  Federal  Reserve  Bank  of  New 
York  at  (212)  720-1449. 

The  collection  of  large  position 
information  has  been  approved  by  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  under  OMB  Control  Number  1535- 
0089. 


Brian  C.  Roseboro, 

Assistant  Secretary  for  Financial  Markets. 
(FR  Doc.  03-17557  Filed  7-8-03;  11:13  am] 
BCUNG  CODE  4S1O-30-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-24-AD;  Amendmertt 
39-13211;  AD  2003-13-11] 

RiN  2120-AA64 

Airworttilness  Directives:  Pratt  & 
Whitney  PW4074,  PW4074D,  PW4077, 
PW4077D,  PW4090,  and  PW4090^ 
Turt}ofan  Engines 

Correction 

In  rule  document  03-15992  beginning 
on  page  38592  in  the  issue  of  Monday, 


Federal  Register 

Vol.  68,  No.  132 
Thursday,  July  lO.  2003 


June  30,  2003  make  the  following 
correction: 

§39.13    [Corrected] 

On  page  38594,  in  Table  1.,  in  §  39.13, 
in  the  first  column,  in  the  second  entry, 
in  the  second  line,  "incorporating  a 
scalloped  J"  should  read  "incorporating 
a  scalloped  J  flange  design  during 
production". 

[FR  Doc.  C3-15992  Filed  7-9-03;  8:45  am] 
BIUJNG  CODE  1S05-«1-O 


Thursday, 
July  10,  2003 


Part  n 


Department  of 
Transportation 


Federal  Aviation  Administraton 


14  CFR  Parts  91,  93,  et  aL 
Special  Air  Traffic  Rules  in  the  Vicinity 
of  Los  Angeles  International  Airport  and 
DOD  Commercial  Air  Carrier  Evahiators; 
Final  Rules 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91  and  93 

[Docket  No.  FAA-2002-14149;  SFAR  No. 
101] 

RIN  2120— AH92 

Special  Air  Traffic  Rules  in  the  Vicinity 
of  Los  Angeles  international  Airport 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  In  this  action,  the  FAA  revises 
and  codifies  Special  Federal  Aviation 
Regulation  (SFAR)  No.  51-1.  Special 
Flight  Rules  in  the  Vicinity  of  the  Los 
Angeles  International  Airport. 
Specifically,  this  action  changes  the 
northern  boundary  of  the  Los  Angeles 
Special  Flight  Rules  Area  (SFRA). 
established  by  SFAR  No.  51-1,  to  align 
the  area  with  the  Los  Angeles  Class  B 
airspace  area  revisions  adopted  in  1997. 
Also,  this  action  revises  the  description 
of  the  SFRA  airspace  to  clarify  the 
requirement  to  operate  at  fixed 
altitudes.  The  FAA  is  taking  this  action 
to  reduce  the  potential  for  climb/ 
descent  conflicts,  to  ensure 
compatibility  with  ciurent  traffic  flows, 
and  to  increase  overall  system  efficiency 
and  safety. 

DATES:  This  SFAR  is  effective  December 
25,  2003,  and  shall  remain  in  effect  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McEhoy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW,  Washington,  DC  20591; 
telephone  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Availabihty  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  of  this 
dociunent  using  the  Internet  by: 

(1)  Using  the  docket  munber  of  this 
rulemaking  action  to  search  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  [http://dms.dot.gov/ 
search); 

'  (2)  Visiting  the  Office  of  Rulemaking's 
Web  page  at  http://www.faa.gov/avr/ 
arm/index.cfm;  or 

(3)  Accessing  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 


SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  niunber  or 
docket  number  of  this  rulemaking. 
Anyone  can  search  the  electronic 
form  of  all  comments  received  into  any 
of  our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  conunent,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT's 
complete  Privacy  Act  statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Voliune  65,  Number  70;  Pages 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  inJormation  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  its  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at, 
or  by  e-mailing  us  at  9-AWA- 
SBREFA@faa.gov. 

Background/Related  Rulemaking 

The  FAA  issued  SFAR  No.  51-1,  in 
February,  1988  to  provide  visual  flight 
rule  (VFR)  pilots  with  a  safe  and  direct 
north/ south  route  through  the  Los 
Angeles  (LAX)  Terminal  Control  Area 
(TCA).  Specifically,  SFAR  No.  51-1 
allows  pilots  operating  imder  VFR  to  fly 
through  the  Special  Flight  Rules  Area 
(SFRA)  without  contacting  air  traffic 
control  personnel  provided  specific 
conditions  are  met.  The  conditions 
include  use  of  certain  equipment  and 
lights,  operating  below  a  maximum 
airspeed,  and  flying  at  fixed  altitudes. 

In  1993,  the  FAA  reclassified  airspace 
terminology  and  replaced  the  term  "TCA 
with  Class  B  Airspace  Area  (56  FR 
65638,  December  17,  1991).  In  1997.  the 
FAA  implemented  modifications  to  the 
Los  Angeles  Class  B  airspace  area. 
However,  this  action  did  not  re-define 
the  SFAR  No.  51-1  airspace  area  (61  FR 
66902,  December  19. 1996). 

On  December  31,  2002.  the  FAA 
published  in  the  Federal  Register  a 
notice  of  proposed  rulemaking  (NPRM) 
to  codify  SFAR  No.  51-1,  Special  Flight 
Rules  in  the  Vicinity  of  the  Los  Angeles 
International  Airport.  The  proposed 
action  would  change  the  northern 
boundary  of  the  Los  Angeles  SFRA. 
established  by  SFAR  No.  51-1.  and 
align  the  area  with  the  Los  Angeles 
Class  B  airspace  area  revisions  adopted 


in  1997.  The  proposed  action  also 
revises  the  description  of  the  SFRA 
airspace  to  make  the  requirement  to 
operate  at  fixed  altitudes  clearer.  The 
FAA  proposed  this  action  to  reduce  the 
potential  for  climb/descent  conflicts,  to 
ensure  compatibility  with  current  traffic 
flows,  and  to  increase  overall  system 
efficiency  and  safety. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking  effort  by 
submitting  written  communication  on 
the  proposal.  The  conunent  period  for 
this  action  closed  on  February  14.  2003. 
The  FAA  received  nine  comments  that 
are  discussed  below. 

Discussion  of  Comments 

One  commenter  responding  to  the 
NPRM  requested  that  the  FAA  clarify 
the  changes  proposed.  The  commenter 
also  questioned  whether  the  northern 
boundary  of  the  airspace  was  being 
moved  further  from  LAX.  Finally,  the 
conunenter  stated  that  the  constant 
altitude  requirement  is  already 
imderstood  and  did  not  need  any 
further  clarification. 

As  discussed  in  the  NPRM,  one 
piupose  of  this  rulemaking  action  is  to  , 
re-aiign  the  northern  boimdary  of  the 
SFAR  No.  51-1  area  to  coincide  with 
the  Los  Angeles  Class  B  airspace  area 
revision  that  was  implemented  in  1997. 
As  a  result  of  the  1997  Class  B  airspace 
rulemaking  action,  the  northern 
boundary  of  the  Class  B  airspace  area 
was  moved  south,  closer  to  LAX. 
However,  no  similar  action  was  taken  to 
redefine  the  SFAR  51-1  area.  This 
rulemaking  action  corrects  that 
discrepancy  and  moves  the  SFAR  area 
boundary  south  closer  to  LAX, 
realigning  with  the  northern  boimdary 
of  the  Class  B  airspace  area.  This 
boundary  move  provides  additional 
Class  E  airspace  for  VFR  aircraft 
operations  north  of  the  SFAR  area. 
Regarding  the  constant  altitude 
requirement,  the  FAA  biennial  study  of 
the  LAX  Class  B  operations  concluded 
that  the  regulatory  language  description 
of  the  SFAR  should  be  revised.  The 
study  revealed  the  SFAR  language  coiUd 
be  misunderstood  by  pilots  to  imply 
that  they  could  climb  or  descend  while 
in  the  area  because  it  used  the  words 
"inclusive"  and  "between"  when 
describing  the  botmdaries.  Removing 
the  words  "inclusive"  and  "between" 
does  not  change  the  current  operating    , 
procedures  within  the  LAX  SFAR  area. 

The  FAA  received  five  comments 
from  individuals  concerning  the  single 
VOR  radial  that  pilots  must  fly  and  a 
perceived  lateral  width  reduction  of  the 
airspace.  The  commenters  would  like 
the  guidance  provided  in  the  Los 
Angeles  Terminal  Area  chart  included 
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in  the  regulation.  This  guidance  allows 
pilots  to  fly  in  the  airspace  between  the 
405  Freeway  and  the  shoreline. 

The  FAA  disagrees.  This  action 
amends  the  northern  boundary  of  the 
SPAR  51-1  area  to  coincide  with  the 
current  Class  B  airspace  area  boundary; 
clarifies  the  requirement  for  pilots  to 
operate  at  fixed  altitudes  within  the 
area;  and  codifies  the  current 
procedures  in  SEAR  51-1  as  a  Special 
Air  Traffic  Rule  in  part  93.  This  action 
does  not  change  the  procedines  or 
operating  requirements,  such  as  the 
requirement  to  operate  on  the  Santa 
Monica  132°  radial,  as  currently 
described  in  SPAR  51-1,  or  the 
guidance  provided  by  the  Terminal  Area 
Chart.  Additionally,  the  visual  ground 
reference  points  remain  unchanged  and 
there  is  no  lateral  width  reduction  of  the 
route. 

Another  commenter  recommended 
the  cim-ent  LAX  SPRA  be  converted  to 
a  VFR  corridor  identical  to  the  San 
Diego  VPR  corridor.  The  commenter 
preferred  a  VFR  corridor  because  a 
squawk  (discreet  altitude  encoding 
transponder  code)  change  to  1201 
would  not  be  necessary;  aircraft  would 
not  be  required  to  navigate  on  the  same 
radial  (instead  could  spread  out  within 
the  corridor);  and  this  corridor  would 
standardize  procedures  since  San  Diego 
and  LAX  share  the  same  ATC  faciUty, 
So  Cal  approach. 

The  FAA  disagrees.  The  SPAR 
requires  pilots  to  adhere  to  specific 
flight  requirements  that  would  not  be 
required  in  a  VPR  corridor.  We  cannot 
over  emphasize  that  the  flight 
procedures  for  the  SPAR  51-1  are 
necessary  to  achieve  a  greater  degree  of 
safety  given  the  high  concentration  of 
aircraft  operations  near  LAX. 

Comments  received  from  the  LAX 
Community  Noise  Roundtable,  as  well 
as  the  Aircraft  Owners  and  Pilots 
Association,  strongly  support  the  PAA's 
efforts  detailed  in  the  NPRM. 

Analysis  of  the  Final  Rule 

This  action  adds  a  new  Subpart  G  of 
title  14  of  the  Code  of  Federal 
Regulations  (14  CPR  part  93)  to  codify 
current  special  flight  rules  for  certain 
aircraft  operating  under  visual  flight 
rules  in  that  airspace  of  the  Los  Angeles 
Class  B  airspace  area  designated  as  the 
Los  Angeles  Special  Plight  Rules  Area. 
This  nde  also  removes  SPAR  No.  51-1 
fi-om  14  CPR  part  91. 

The  new  14  CPR  part  93  subpart  G 
will  contain  die  revised  boundary  of  the 
Los  Angeles  SPRA.  aligning  the 
boundary  wi*b  the  1997  Class  B  airspace 
revisions.  The  action  will  also  designate 
fixed  altitudes  for  aircraft  operating  in 


the  SPRA  to  reduce  the  potential  for 
climb/ descent  conflicts. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  The 
FAA  has  determined  that  there  are  no 
ciurent  or  new  information  collection 
requirements  associated  with  this  rule. 

International  Compatibility 

hi  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  poUcy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regidations. 

Economic  Evaluation 

Executive  Order  12866,  Regulatory 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatory  change.  The  FAA  is  not 
allowed  to  propose  or  adopt  a  regulation 
unless  we  make  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  the  costs. 
Our  assessment  of  this  rulemaking 
indicates  that  its  economic  impact  is 
minimal.  Because  the  costs  and  benefits 
of  this  action  do  not  make  it  a 
"significant  regulatory  action"  as 
defined  in  the  Order,  the  FAA  has  not 
prepared  a  "regulatory  evaluation," 
which  is  the  written  cost/benefit 
analysis  ordinarily  required  for  all 
rulemaking  under  the  DOT  Regulatory 
Policies  and  Procedures.  The  FAA  does 
not  need  to  do  a  full  evaluation  where 
the  economic  impact  of  a  ride  is 
minimal.  This  rule  codifies  current 
flight  restrictions  for  aircraft  operating 
under  \TR  in  the  vicinity  of  Los 
Angeles  International  Airport, 
California.  This  action  also  revises  the 
boundary  of  the  LAX  SPRA  to  align 
with  Los  Angeles  Class  B  airspace  area 
revisions  adopted  in  1997.  It  also  revises 
the  description  of  airspace  area  to 
clarify  the  fixed  altitudes  for  aircraft 
operating  in  die  SPRA  and  reduces  the 
potential  climb/descent  conflicts. 

The  FAA  determined  that  this  rule 
does  not  result  in  incremental  costs  to 
persons  operating  under  VFR  in  the 
LAX  Class  B  airspace  area.  This 
assessment  is  based  on  the  fact  that  this 
rule  revises  and  codifies  existing  special 
flight  rules.  These  rules  are  already 
applicable  to  flight  operations  in  the 
LAX  Area.  The  rule  aligns  the  LAX 
SPRA  boundaries  with  the  LAX  Class  B 


airspace  area  and  insures  that  climb/ 
descent  conflicts  are  eliminated  in  the 
SPRA.  Therefore,  the  FAA  determined 
this  rule  woidd  be  cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibihty  Act  of  1980 
(RFA)  directs  die  FAA  to  fit  regulatory 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
die  regulation.  The  FAA  is  required  to 
determine  whether  a  proposed  or  final 
action  will  have  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities"  as  they  are  defined  in  the  Act. 
If  the  FAA  finds  that  the  action  will 
have  a  significant  impact,  we  must  do 
a  "regulatory  flexibiUty  analysis." 

In  view  of  the  no  cost  impact  of  this 
rule,  we  have  determined  that  this  rule 
will  not  have  a  significant  economic 
impact.  Therefore,  the  FAA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
estabhshing  any  standards  or  engaging 
in  related  actixities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  unnecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards.  In  accordance 
with  the  above  statute,  the  FAA  has 
assessed  the  potential  effect  of  this  rule 
and  has  determined  that  it  would  have 
only  a  domestic  impact  and  therefore 
create  no  obstacles  to  the  foreign 
commerce  of  the  United  States. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Tide  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  an  expenditure 
of  $100  million  or  more  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action." 

This  final  rule  does  not  contain  such 
a  mandate.  The  requirements  of  Tide  II 
of  the  Act,  therefore,  do  not  apply. 
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ExecutiTe  Order  3132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  the  States,  or  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  and 
therefore  does  not  have  federalism 
implications. 

Plain  Language 

In  response  to  the  Jime  1, 1998 
Presidential  Memorandum  regarding  the 
use  of  plain  language,  we  re-examined 
the  writing  style  currently  used  in  the 
development  of  regulations.  The 
memorandum  requires  federal  agencies 
to  communicate  clearly  with  the  public. 
The  FAA  is  interested  in  your 
comments  on  whether  the  §tyle  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at 
http:www.plainlanguage.gov. 

Environmental  Analysis 

FAA  Order  1050.1  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1,  this 
"  rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  rule,m  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  final  rule 
is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects 

14  CFR  Part  91 

Afghanistan,  Agriculture,  Air  traffic 
control,  Aircraft,  Airmen,  Airports, 
Aviation  safety,  Canada,  Cuba,  Ethiopia, 
Freight,  Mexico,  Noise  control.  Political 
candidates.  Reporting  and 
recordkeeping  requirements, 
Yugoslavia. 

14  CFR  Part  93 

Air  traffic  control.  Airports,  Alaska, 
Navigation  (air).  Reporting  and 
recordkeeping  requirements. 


The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  91  and  93: 

PART  91— GENERAL  OPERATING  AND 
FLIGHT  RULES 

■  1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1155.  40103, 
40113,  40120,  44101,  44111,  44701,  44709, 
44711,  44712,  44715,  44716,  44717,  44722, 
46306,  46315,  46316,  46504.  46506-46507, 
47122.  47508,  47528-47531,  articles  12  and 
29  of  the  Convention  on  International  Qvil 
Aviation  (61  Stat.  1180). 

■  2.  Remove  Special  Federal  Aviation 
Regulation  No.  51-1  (SFAR] 

SFAR  No.  51-1— [Removed] 

PART  93— SPECIAL  AIR  TRAFRC 
RULES  AND  AIRPORT  TRAFFIC 
PATTERNS 

■  3.  The  authority  citation  for  part  93 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40106. 
40109.  40113,  44502.  44514,  44701,  44719, 
46301.     • 

■  4.  Add  subpart  G  to  part  93  to  read  as 
follows: 

Subpart  G— Special  Flight  Rules  in  the 
Vicinity  of  Los  Angeles  international 
Airport 


Sec. 

93.91 

93.93 

93.95 

93.97 


Applicability. 
Description  of  area. 
General  operating  procedures. 
Operations  in  the  SFRA. 


§93.91    Applicability. 

This  subpart  prescribes  special  air 
traffic  rules  for  aircraft  conducting  VFR 
operations  in  the  Los  Angeles, 
California  Special  Flight  Rules  Area. 

§93.93    Description  of  area. 

The  Los  Angeles  Special  Flight  Rules 
Area  is  designated  as  that  part  of  Area 
A  of  the  Los  Angeles  Class  B  airspace 
area  at  3,500  feet  above  mean  sea  level 
(MSL)  and  at  4,500  feet  MSL,  beginning 
at  Ballona  Creek/Pacific  Ocean  (lat. 
33°57'42''  N,  long.  118°27'23"  W),  then 
eastbound  along  Manchester  Blvd.  to 
the  intersection  of  Manchester/405 
Freeway  (lat.  33°57'42''  N,  long. 
118°22'10''  W),  then  southbound  along 
the  405  Freeway  to  the  intersection  of 
the  405  Freeway/Imperial  Highway  (lat. 
33°55'51''  N,  long.  118°  22'06''  W),  Uien 
westbound  along  Imperial  Highway  to 
the  intersection  of  Imperial  Highway/ 
Pacific  Ocean  (lat.  33°55'51''  N,  long. 
118°26'05''  W),  then  nortiibound  along 
the  shoreUne  to  the  point  of  beginning. 


§93.95    General  operating  procedures. 

Unless  otherwise  authorized  by  the 
Administrator,  no  person  may  operate 
an  aircraft  in  the  airspace  described  in 
§  93.93  imless  the  operation  is 
conducted  in  accordance  with  the 
following  procediues: 

(a)  The  flight  must  be  conducted 
imder  VFR  and  only  when  operation 
may  be  conducted  in  compliance  with 
§  91 . 1 55(a]  of  this  chapter. 

(b)  The  aircraft  must  be  equipped  as 
specified  in  §  91.215(b)  of  this  chapter 
replying  on  code  1201  prior  to  entering 
and  while  operating  in  this  area. 

(c)  The  pilot  shall  have  a  current  Los 
Angeles  Terminal  Area  Chart  in  the 
aircraft. 

(d)  The  pilot  shall  operate  on  the 
Santa  Monica  very  high  frequency 
omni-directional  radio  range  (VOR)  132° 
radial. 

(e)  Aircraft  navigating  in  a 
southeasterly  direction  shall  be  in  level 
flight  at  3,500  feet  MSL. 

(f)  Aircraft  navigating  in  a 
northwesterly  direction  shall  be  in  level 
flight  at  4,500  feet  MSL. 

(g)  Indicated  airspeed  shall  not  exceed 
140  knots. 

(h)  Anti-collision  lights  and  aircraft 
position/navigation  lights  shall  be  on. 
Use  of  landing  lights  is  recommended. 

(i)  Ttubojet  aircraft  are  prohibited 
from  VFR  operations  in  this  area. 

§93.97    Operations  in  the  SFRA. 

Notwithstanding  the  provisions  of 
§  91.131(a)  of  this  chapter,  an  air  traffic 
control  authorization  is  not  required  in 
the  Los  Angeles  Special  Flight  Rules 
Area  for  operations  in  compliance  with 
§  93.95.  All  other  provisions  of  §  91.131 
of  this  chapter  apply  to  operations  in 
the  Los  Angeles  Special  Flight  Rules 
Area. 

Issued  in  Washington,  DC,  on  July  3,  2003. 
Marion  C.  Blakely, 

Administrator 

[FR  Doc.  03-17460  Filed  7-9-03;  8:45  "am] 
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SUMMARY:  This  final  rule  clarifies 
existing  regulations  as  they  apply  to 
Department  of  Defense  (DOD) 
commercial  air  carrier  evaluators.  These 
amendments  are  necessary  to  clarify 
DOD's  congressionally  mandated 
cockpit  evaluation  mission  and 
authority  for  the  aviation  security 
community  and  for  industry.  DOD's  Air 
Mobility  Command  (AMC)  will  create 
and  issue  a  new  credential  to  permit 
DOD  commercial  air  carrier  evaluators 
iminteiTupted  access  to  the  cockpit  for 
evaluations.  These  amendments 
explicitly  clarify  existing  DOD  legal 
authority  and  responsibilities. 
DAVES:  This  final  rule  is  effective  July 
10, 2003.  You  may  send  yoiu  comments 
to  reach  us  on  or  before  August  11, 
2003. 

ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  at  the 
beginning  of  your  comments,  and  you 
should  submit  two  copies  of  your 
comments.  If  you  wish  to  receive 
confirmation  that  FAA  received  your 
conunents,  include  a  self-addressed, 
stamped  postcard. 

You  inay  also  submit  comments 
through  the  Internet  at  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9.00  a.m.  and 
5:00  p.m..  Monday  through  Friday, 
except  Federal  holidays.  The  Dockets 
Office  is  on  the  plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col.  Tom  Barrale,  USAF,  Department  of 
Defense  Air  Mobility  Command  Liaison 
Officer  to  FAA  Flight  Standards  Service, 
Federal  Aviation  Administration.  800 
Independence  Avenue.  SW.. 
Washington,  DC  20591;  telephone  (202) 
267-7088. 

SUPPLEMENTARY  INFORMATION 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
federalism,  or  secmity  impacts  that 
might  result  fi-om  this  rule.  The  most 
helpful  comments  reference  a  specific 
portion  of  the  rule,  explain  the  reason 


for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

All  comments  received  will  be  filed  in 
the  docket.  The  FAA  will  develop  a 
report  that  summarizes  each  substantive 
public  contact  with  the  FAA  personnel 
concerning  this  rulemaking.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date.  If 
you  wish  to  review  the  docket  in 
person,  go  to  the  address  in  the 
ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  review  the  docket  using 
the  Internet  at  the  web  address  in  the 
ADDRESSES  section. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  may  change  this  rule 
based  on  the  comments  we  receive.  If 
you  want  the  FAA  to  acknowledge 
receipt  of  your  comments,  include  with 
your  comments  a  pre-addressed, 
stamped  postcard  that  identifies  the 
docket  number.  We  will  stamp  the  date 
on  the  postcard  and  mail  it  to  you. 

Availability  of  Final  Rule 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  [http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 
www.faa.gov/avr/armhome.htm  or  the 
Government  Printing  Office's  Web  page 

a.t  http://www.access.gpo.gov/su_docs/ 
aces/acesl  40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration.  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW..  Washington,  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  icdormation  or 


advice  about  compliance  with  statutes 
and  regxilations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
oiu  site,  http://www.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA.  e-mail  us  9-AWA- 
SBREFA@faa.gov. 

Background 

The  DOD  contracts  for  passenger  and 
air  cargo  movements  fix)m  air  carriers 
certificated  by  the  FAA.  Piusuant  to 
Public  Law  99-661  (November  14, 
1986),  the  DOD  is  required  to  conduct 
capability  evaluations  of  these  carriers 
to  ensure  each  is  able  to  satisfy  the 
unique  requirements  of  military 
contracts  and  adhere  to  the  DOD 
Commercial  Air  Carrier  Quality  and 
Safety  Requirements  as  codified  in  Tide 
32  of  the  Code  of  Federal  Regulations 
(CFR),  part  861.  Generally.  DOD 
surveillance  requirements  include  an 
initial  on-site  capability  survey  with  a 
reciuring  on-site  survey  every  2  years 
thereafter,  a  performance  evaiuation 
every  6  months,  periodic  ramp 
inspections,  and  operational  evaluations 
conducted  periodically  on  aircraft  (Pub. 
L.  99-661,  November  14,  1986).  These 
operational  evaluations  apply  only  to 
carriers  that  are  imder  contract  with 
DOD  or  carriers  desiring  to  enter 
contracts  with  DOD.  Specific  guidance 
can  be  found  in  DOD  Directive  4500.53. 
In  general,  these  cockpit  observations 
are  subjective  in  nature  and  serve  to 
validate  that  the  actions  of  the  aircrews 
are  in  line  with  the  procedines  and 
policies  of  the  company.  The  foiu  major 
categories  observed  in  flight  are 
airmanship,  crew  coordination,  safety 
awareness,  and  judgment.  In  the  event 
discrepancies  in  compUance  with  the 
Federal  Aviation  Regidations  are  noted, 
such  discrepancies  will  be  brought  to 
the  attention  of  the  FAA  and  the  Air 
Carrier.  Follow-up  actions  will  be 
dependent  upon  the  severity  of  the 
discrepancy  as  determined  by  the  Air 
Mobility  Command,  Survey  and 
Analysis  Office  (AMC/DOB). 

Cockpit  observations  are  one  means 
by  which  evaluators  assess  the 
effectiveness  of  programs  during  the  on- 
site  capability  siuveys  and  performance 
evaluations.  DOD  commercial  air  carrier 
evaluators  require  uninterrupted  access 
to  the  flight  deck  to  perform  their 
congressionally  mandated  duties.  The 
existing  language  in  14  CFR  parts  121 
and  135  does  not  explicitiy  include 
DOD  commercial  air  carrier  evaluators 
among  those  persons  authorized  access 
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to  the  flight  deck.  DOD  commercial  air 
carrier  evaluators  have  relied  upon  the 
authority  contained  in  14  CFR 
121.547(a)(4)  to  evaluate  part  121  air 
carriers.  Section  121.547  states  in 
relevant  part:  "(a)  No  person  may  admit 
any  person  to  the  flight  deck  of  an 
aircraft  unless  the  person  being 
admitted  is  . . .  (4)  Any  person  who  has 
the  permission  of  the  pilot  in  conunand 
and  is  specifically  authorized  by  the 
certificate  holder  management  and  by 
the  administrator."  There  is  no 
analogous  section  in  part  135. 

For  many  years,  DOD  commercial  air 
carrier  evaluators  have  relied  on  the 
FAA,  the  air  carrier,  and  the  pilot  in 
command  authorizing  their  access  to 
conduct  the  air  carrier  evaluation 
mission.  The  ciuxent  process  is  both 
cumbersome,  including  the  issuance  of 
FAA  Form  8430-6,  and  unnecessary.  It 
requires  the  DOD  Survey  and  Analysis 
Office  to  obtain  and  maintain  specific 
approval  from  each  and  every  air  carrier 
their  evaluators  are  to  assess.  DOD's  ten 
commercial  air  carrier  evaluators  are 
responsible  for  conducting  cockpit 
evaluations  on  over  140  different 
carriers  contracted  with  the  Department 
of  Defense. 

The  absence  of  explicit  authority  in 
the  regulation  listing  "DOD  commercial 
air  carrier  evaluator"  and  the  lack  of  a 
well-known  DOD  evaluator  credential  is 
significantly  hindering  the 
congressionally  mandated  DOD  air 
carrier  evaluation  mission'especially  in 
the  wake  of  9/11.  While  DOD  and  FAA 
Flight  Standards  Service  personnel   • 
understand  the  role  of  the  DOD 
commercial  air  carrier  evaluator,  it  is 
often  misimderstood  by  those  in 
aviation  security  and  the  crewmembers 
on  those  flights  being  evaluated  by 
DOD. 

The  DOD  will  continue  to  ensure  the 
proper  coordination  with  the  air  carrier 
in  advance  of  these  evaluations  through 
a  simplified  process.  These  amendments 
will  make  clear  the  authority  of  DOD 
commercial  air  carrier  evaluators  to 
conduct  cockpit  evaluations  by 
explicitly  including  them  in  the 
regulation  text.  These  changes, 
accompanied  by  the  creation  of  an  S&A 
Form  HOB  evaluator  credential  shoidd 
alleviate  the  problems  DOD  conunercial 
air  carrier  evaluators  are  facing  in  the 
field  with  miniiniim  impact. 

The  FAA  believes  the  efficiency  of  the 
DOD  cockpit  observation  program  will 
be  greatly  enhanced  by  amending  the 
relevant  sections  of  14  CFR  119, 121. 
and  135  to  specifically  include  DOD 
commercial  air  carrier  evaluators. 
Further,  the  creation  of  the  S&A  Form 
HOB  credential  will  allow  DOD 
commercial  air  carrier  evaluators  to  gain 


cockpit  access  without  having  to  follow 
the  FAA  Form  8430-6  process,  and 
without  having  to  obtain  and  maintain 
the  specific  permissions  for  every 
cockpit  evaluation.  The  DOD  will 
require  its  commercial  air  carrier 
evaluators  to  carry  with  them  an  S&A 
Form  HOB  credential,  their  military 
orders,  and  a  current  military  ID  while 
conducting  an  evaluation.  The  S&A 
Form  HOB  credential  will  be  analogous 
to  the  llOA  credential  held  by  FAA 
inspectors  in  terms  of  gaining  cockpit 
access.  However,  a  DOD  commercial  air 
carrier  evaluator  may  not  use  his  S&A 
Form  HOB  credential  on  any  air  carrier 
that  is  not  imder  contract  with  the 
Department  of  Defense.  A  DOD 
commercial  air  carrier  evaluator  may 
use  the  credential  on  specific  flights  that 
may  not  be  contracted  so  long  as  the  air 
carrier  itself  maintains  a  contract  with 
the  DOD.  The  only  exceptions  to  the 
existing  contract  criteria  are  when  an  air 
carrier  is  going  through  an  initial  survey 
or  applying  for  a  contract  or  both — in 
these  instances  the  credential  is  valid 
without  a  contract. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  reviewed  and 
determined  that  these  amendments  do 
not  constitute  a  new  or  additional 
information  collection  activity. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  reviewed  the  corresponding  ICAO 
Standards  and  Recommended  Practices 
and  has  identified  no  differences  with 
these  proposed  regulations. 

Justification  for  No  Notice  and 
Immediate  Adoption 

This  action  is  being  taken  without 
providing  the  opportunity  for  prior 
notice  and  public  comment.  The  FAA 
finds  that  prior  notice  and  public 
comment  are  impracticable  and  contrary 
to  the  public  interest,  piu-suant  to 
section  553  of  the  Administrative 
Procedure  Act  (APA).  Section  553(b)(B) 
of  the  APA  permits  an  agency  to  forego 
notice  and  comment  rulemaking  when 
"the  agency  for  good  cause  finds  *   *   * 
that  notice  and  public  procedures 
thereon  are  impracticable,  imnecessary 
or  contrary  to  the  public  interest."  The 
use  of  notice  and  comment  prior  to 
issuance  of  this  rule  would  delay  the 
potential  safety  benefit  of  this 


rulemaking.  FAA  asks  for  comment  with 
publication  of  this  rule,  and  vtrill 
consider  all  comments  received  during 
the  comment  period.  If  changes  to  the 
rule  are  necessary  to  address  aviation 
safety  more  effectively,  or  in  a  less 
burdensome  but  equally  effective 
manner,  FAA  will  make  such  changes. 
The  FAA  finds  the  need  to  facilitate  the 
use  of  a  new  credential  for  DOD 
conunercial  air  carrier  evaluators  is 
good  cause  for  making  this  final  rule 
effective  immediately. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  Regulatory 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  benefits  of 
a  regulatory  change.  We  are  not  allowed 
to  propose  or  adopt  a  regulation  unless 
we  make  a  reasoned  determination  that 
the  benefits  of  the  intended  regulation 
justiiy  its  costs.  Our  assessment  of  this 
proposal  indicates  that  its  economic 
impact  is  minimal.  Since  its  costs  and 
benefits  do  not  make  it  a  "significant 
regulatory  action"  as  defined  in  the 
Order,  we  have  not  prepared  a 
"regulatory  impact  analysis."  Similarly, 
we  have  not  prepared  a  "regulatory 
evaluation,"  which  is  the  written  cost/ 
benefit  analysis  ordinarily  required  for 
all  rulemaking  proposals  under  the  DOT 
Regulatory  and  Policies  and  Procedvues. 
We  do  not  need  to  do  the  latter  analysis 
where  the  economic  impact  of  a 
proposal  is  minimal. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regidatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jiuisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jiuisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  di  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
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entities,  section  605(b)  of  tlie  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibihty  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  action  imposes  no  costs  on  any 
small  entities  subject  to  this  rule; 
however,  it  may  provide  some 
unquantifiable  benefits  to  some  of  them. 
Consequently,  the  FAA  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Analysis 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  xmnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards,  hi  accordance  with  the 
above  statute  and  policy,  the  FAA  has 
assessed  the  potential  effect  of  this  final 
rule  to  be  minimal  and  therefore  has 
determined  that  this  rule  will  not  result 
in  an  impact  on  international  trade  by 
companies  doing  business  in  or  with  the 
United  States. 

Unfiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (UMRA),  enacted  as  Pub.  L. 
104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  UMRA  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditine  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  SFAR  does  not  contain  such  a 
mandate.  Therefore,  the  requirements  of 
Title  II  of  UMRA  do  not  apply. 


Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Environmental  Anal3rsis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Pohcy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050. ID, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  final  rule 
-is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects 

14  CFR  Part  119 

J      Administrative  practice  and 
procedure,  Air  carriers.  Aircraft, 
Aviation  safety.  Charter  flights, 
Reporting  and  recordkeeping  , 

requirements. 

14  CFB  Part  121 

Air  carriers.  Aircraft,  Airmen.  Alcohol 
abuse,  Aviation  safety.  Charter  flights. 
Drug  abuse.  Drug  testing.  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

14  CFR  Part  135 

Air  taxis,  Aircraft,  Airmen,  Alcohol 
abuse.  Aviation  safety.  Drug  abuse.  Drug 
testing,  Reporting  and  recordkeeping 
requirements. 

The  Amendments 

■  In  consideration  of  the  foregoing  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  Title  14  Code  of 
Federal  Regulations  as  follows: 

PART  119— CERTIRCATION:  AIR 
CARRIERS  AND  COMMERCIAL 
OPERATORS 

■  1.  The  authority  citation  for  part  119 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153,  40101, 
40102,  40103.  40113.  44105,  44106,  44111, 
44701-44717,  44722.  44901.  44903.  44904^ 
44906,  44912.  44914,  44936,  44938,  46103 
46105. 

■  2.  Amend  §  119.3  by  adding  a  new 
definition  in  alphabetical  order  to  read  as 
follows: 


§119 J    Definitions. 

***** 

DOD  commercial  air  carrier  evaluator 
means  a  quahfied  Air  Mobility 
Command,  Siuvey  and  Analysis  Office 
(AMC/DOB)  cockpit  evaluator 
performing  the  duties  specified  in 
Pubhc  Law  99-661  when  the  evaluator 
is  fl5dng  on  an  air  carrier  that  is 
contracted  or  pursuing  a  contract  with 
the  U.S.  Department  of  Defense  (DOD). 
*      -  *        *        *        • 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

■  3.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  40119. 
41706.  44101.  44701-44702.  44705.  4470*- 
44711,  44713.  44716-44717.  44722,  46105. 

■  4.  Amend  §  121.547  by  revising 
paragraphs  (a)(2)  and  (c)(1)  to  read  as 
follows: 

§  1 21 .547    Admission  to  fligtit  decic 

(a)*  *  * 

(2)  An  FAA  air  carrier  inspector,  a 
DOD  commercial  air  carrier  evaluator. 
or  an  authorized  representative  of  the 
National  Transportation  Safety  Board, 
who  is  performing  official  duties; 
*        *        •        *        * 

fc)*  *   * 

(1)  An  FAA  air  carrier  inspector,  a 
DOD  commercial  air  carrier  evaluator, 
or  authorized  representative  of  the 
Administrator  or  National 
Transportation  Safety  Board  who  is 
checking  or  observing  flight  operations; 
***** 

■  5.  Add  a  new  §  121.548a  to  read  as 
follows: 

§  1 21 .548a    DOD  Commercial  Air  Carrier 
Evaluator  s  Credential. 

Whenever,  in  performing  the  duties  of 
conducting  an  evaluation,  a  DOD 
commercial  air  carrier  evaluator 
presents  S&A  Form  HOB,  "DOD 
Commercial  Air  Carrier  Evaluator's 
Credential,"  to  the  pilot  in  command  of 
an  airplane  operated  by  the  certificate 
holder,  the  evaluator  must  be  given  free 
and  iminterrupted  access  to  the  pilot's 
compartment  of  that  airplane. 

■  6.  Amend  §  121.583  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§121.583    Carriage  of  persons  wittuHJt 
compliance  with  the  passenger-carrying 
requirements  of  this  part. 

(a)*  *  * 

(3)  An  FAA  air  carrier  inspector,  a 
DOD  commercial  air  carrier  evaluator, 
or  an  authorized  representative  of  the 
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National  Transportation  Safety  Board, 
who  is  performing  official  duties. 


PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON  DEMAND  OPERATIONS  AND 
RULES  GOVERNING  PERSONS  ON 
BOARD  SUCH  AIRCRAFT 

'  ■  7.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  41706,  44113, 
44701-44702,  44705,  44709.  44711-44713, 
44715-44717,44722. 

■  8.  Add  a  new  §  135.76  to  read  as 
follows: 


§135.76    DOD  Commercial  Air  Carrier 
Evaluator's  Credentials:  Admission  to  pilots 
compartment:  Forward  observer's  seat. 

(a)  Whenever,  in  performing  the 
duties  of  conducting  an  evaluation,  a 
DOD  commercial  air  carrier  evaluator 
presents  S&A  Form  HOB,  "DOD 
Commercial  Air  Carrier  Evaluator's 
Credential,"  to  the  pilot  in  command  of 
an  aircraft  operated  by  the  certificate 
holder,  the  evaluator  must  be  given  free 
and  uninterrupted  access  to  the  pilot's 
compartment  of  that  aircraft.  However, 
this  paragraph  does  not  limit  the 
emergency  authority  of  the  pilot  in 
command  to  exclude  any  person  from 
the  pilot  compartment  in  the  interest  of 
safety. 

(b)  A  forward  observer's  seat  on  the 
flight  deck  or  forward  passenger  seat 
with  headset  or  speaker  must  be 
provided  for  use  by  the  evaluator  while 


conducting  en  route  evaluations.  The 
suitability  of  the  location  of  the  seat  and 
the  headset  or  speaker  for  use  in 
conducting  en  route  evaluations  is 
determined  by  the  FAA. 

■  9.  Amejid  §  135.85  by  adding  a  new 
paragraph  (h)  to  read  as  follows: 

§  1 35.85    Carriage  of  persons  without 
compliance  with  the  passenger-carrying 
provisions  of  this  part. 

***** 

(h)  A  DOD  commercial  air  carrier 
evaluator  conducting  an  en  route 
evaluation. 

Issued  in  Washington,  DC,  on  July  3,  2003. 
Marion  C.  Blakey, 
Administrator 

(FR  Doc.  03-17459  Filed  7-9-03;  8:45  am] 
BHJJNQ  CODE  4910-13-P.^ 
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RULES  GOING  INTO 
EFFECT  JULY  10,  2003 

FEDERAL  RESERVE 
SYSTEM 

Extensions  of  credit  by 
Federal  Reserve  banks 
(Regulation  A): 
Primary  and  secondary 
credit  rates;  decrease 
approval;  published  7-10- 

b3 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products:  , 

Phenylbutazone  tablets  and 

boluses;  published  7-10- 

03 

Salinomycin, 
chlortetracycline,  and 
roxarsone;  published  7-10- 
03 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Critical  habitat 
designations — 
Blackburn's  sphinx  moth; 
published  6-10-03 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Delivery  and  signature 
confinnation  services  with 
first-class  mail  and 
package  services  parcels; 
published  6-11-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration . 

Air  carrier  certification  and 

operations: 

DOD  commerical  air  carrier 
evaluators;  credentials; 
published  7-10-03 
Area  navigation  routes; 

published  5-9-03 
Class  C  and  Class  0 

airspace;  published  5-13-03 
Class  D  and  Class  E 

airspace;  published  3-5-03 
Class  E  airspace;  published  2- 

27-03 

Class  E  airspace;  correctk>n; 

published  4-15-03 
Class  E2  airspace;  published 

5-23^)3 
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Class  E5  airspace;  published 
5-23-03 

Conection;  published  6-17- 
03 

IFR  altitudes:  published  6-10- 
03 

Jet  routes;  published  5-9-03 
VOR  Federal  airways  and  jet 
routes;  published  5-15-03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Individuals  not  filing  joint 

returns;  community 

income  treatment; 

published  7-10-03 
Procedure  and  administration: 
Return  information 

disclosure  by  officers  and 

employees  for 

investigative  purposes; 

published  7-10-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

National  dairy  promotion  and 
research  program: 
National  Dairy  Promotion 
and  Research  Board; 
membership;  comments 
due  by  7-17-03;  published 
7-3-03  [FR  03-16827] 
Soybean  promotion,  research, 
and  consumer  information: 
Small  soyt)ean  producing 
States  and  regions; 
assessments  reporting 
requirements;  comments 
due  by  7-18-03;  published 
6-18-03  [FR  03-15318] 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Heattli 

Inspection  Service 

Interstate  transportation  of  * 

animals  and  animal  products 

(quarantine): 

Exotic  Newcastle  disease; 

quarantine  area 

designations — 

Arizona  and  Nevada; 
comments  due  by  7-18- 
03;  published  5-19-03 
[FR  03-12431] 

California;  comments  due 
by  7-18-03;  published 
5-19-03  [FR  03-12432] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Atlantic  highly  migratory 
species — 


Commercial  shartc 
management  measures; 
comments  due  by  7-14- 
03;  published  5-29-03 
[FR  03-13420] 
Northeastem  United  States 
fisheries — 

New  England  Fishery 
Management  Council; 
meetings;  comments 
due  by  7-16-03; 
published  5-6-03  [FR 
03-11085] 
Pacific  halibut;  Washington 
sport  fisheries;  comments 
due  by  7-16-03;  published 
7-1-03  [FR  03-16568] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Purchases  from  required 
source;  competition 
requirements;  comments 
due  by  7-14-03;  putrfished 
5-15-03  [FR  03-12190] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Control  technology 
determinations;  general 
provisions;  amendments; 
comments  due  by  7-14- 
03;  published  5-15-03  [FR 
03-12180] 
Air  pollution  control;  new 
motor  vehrcles  and  engines: 
On-t)oard  diagnostk; 
regulations;  comments 
due  by  7-17-03;  published 
6-17-03  [FR  03-14569] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
poHutants: 

Indiana;  comments  due  by 
7-14-03;  published  6-12- 
03  [FR  03-14871] 
Various  States;  comments 

due  by  7-14-03;  published 
-6-13-03  [FR  03-15007] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
7-18-03;  published  6-18- 
03  [FR  03-15251] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Humates;  comments  due  by 
7-14-03;  published  6-13- 
03  [FR  03-14881] 
Indoxacarb;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-11758] 
Pyriproxyfen;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-12022] 
SolkJ  wastes: 
Hazardous  waste; 
identification  and  listing — 


Exciuskxis;  comments  due 
by  7-17-03;  published 
6-2-03  [FR  03-13568] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Regulatory  burden 
statenf>ent;  comments  due 
by  7-15-03;  published  5- 
16-03  [FR  03-12264] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Television  broadcasting: 
Cal)le  television  systems — 
Cable  Operations  and 
Lrcensing  System; 
electronk;  filing  by 
Multichannel  Video 
Programming 
Distributors;  comments 
due  by  7-18-03; 
published  5-19-03  [FR 
03-12132] 
Television  stations;  table  of 
assignments: 

Texas;  comments  due  by  7- 
14-03;  published  6-4-03 
[FR  03-14007] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs  and  biological 
products: 

Pre-  and  postmari<eting 
safety  reporting 
requirements:  comments 
due  by  7-14-03;  published 
3-14-03  [FR  03-05204] 
Human  drugs: 
Antidiarrheal  products 
(OTC);  final  monograph; 
comments  due  by  7-16- 
03;  published  4-17-03  [FR 
03-09380] 
Antidiarrheal  products 
(OTC);  final  monograph 
amendment;  comments 
due  by  7-16-03;  published 
4-17-03  [FR  03-09381] 
JUSTICE  DEPARTMENT 
Annuity  brokers  in  connection 
with  stoictured  settlements 
entered  jnfo  by  United 
States;  minimum 
qualifkations;  comments  due 
by  7-14-03;  published  4-15- 
03  [FR  03-09021] 
JUSTICE  DEPARTMENT 
Prisorw  Bureau 
Freedom  of  Information  Act 
and  Privacy  Act; 
implementation: 
Removal  of  rules;  comnients 
due  by  7-14-03;  published 
5-13-03  [FR  03-11539] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
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Aerospatiale;  comments  due 
by  7-18-03;  published  6- 
18-03  [FR  03-15338] 

Airtxjs;  comments  due  by  7- 
18-03;  published  6-18-03 
[FR  03-15335) 

Boeing;  comments  due  by 
7-14-03;  published  5-29- 
03  [FR  03-13388] 

Bombardier;  comments  due 
by  7-14-03;  published  6- 
12-03  [FR  03-14676] 

CFM  International,  S.A.; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 
03-12241] 

Eurocopter  France; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 
03-12209] 

GE  Aircraft  Engines; 
comments  due  by  7-15- 
03;  published  5-16-03  [FR 
03-11972]     ^ 

Kidde  Aerospace;  comments 
due  by  7-14-03;  published 
5-13-03  [FR  03-11874] 

Learjet;  comments  due  by 
7-14-03;  published  5-29- 
03  [FR  03-13386] 

McDonnell  Douglas; 
comments  due  by  7-14- 
03;  published  5-29-03  [FR 
03-13385] 

MD  Helicopters  Inc.; 
comments  due  by  7-18- 
03;  published  5-19-03  [FR 
03-12401] 

Rolls-Royce  pic;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-11974] 


Airworthiness  standards: 
Special  conditions — 
Boeing  Model  747SP, 
747-100.  747-2008, 
.     -200C,  and  -200F 
series  airplanes; 
comments  due  by  7-18- 
03;  published  6-18-03 
[FR  03-15401] 
Embraer  Model  ERJ-170 
series  airplanes; 
comments  due  by  7-16- 
03;  published  6-16-03 
[FR  03-15140] 
Restricted  areas;  comments 
due  by  7-14-03;  published 
5-30-03  [FR  03-13037] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Brake  hoses;  comments  due 
by  7-14-03;  published  5- 
15-03  [FR  03-11292] 

Transmission  shift  lever 
sequence,  starter 
interlock,  and  transmission 
braking  effect;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-12051] 

TREASURY  DEPARTIMENT 
Comptroller  of  ttie  Currency 

Debt  cancellation  contracts 
and  debt  suspension 
agreements;  national  bank 
standards;  compliance  date 
change;  comments  due  by 
7-14-03;  published  6-13-03 
[FR  03-14972] 


TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Communication  services; 
distance  sensitivity; 
comments  due  by  7-15- 
03;  published  6-17-03  [FR 
03-15283] 

TREASURY  DEPARTMENT 
Alcofiol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  viticultural  area 

designations: 

San  Bemabe  and  San 
Lucas,  Monterey  County, 
CA;  comments  due  by  7- 
14-03;  published  5-14-03 
[FR  03-11970] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servk»)  on  202-741- 
6043.  This  list  is  also 
availat>le  online  at  httpj/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 


(phone,  202-512-1808).  The 
text  will  also  be  made  '*- 

available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  658/P.L.  108-44 

Accountant,  Compliance,  and 
Enforcement  Staffing  Act  of 
2003  (July  3,  2003;  117  Stat. 
842) 

S.  1276/P.L.  108-45 

Strengthen  AmeriCorps 
Program  Act  (July  3,  2003; 
117  Stat.  844) 

Last  List  July  3,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk:ation  sennce  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
put)laws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk;  inquiries  sent  to  this 
address. 


Order  Now! 


The  United  States  Government  Manual 
2002/2003 

I     As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Infonnation"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  fihns,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  aboUsh- 
cd,  transferred,  or  renamed  subsequent  to  March  4,  1933. 

I    The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$49  per  copy 
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To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


me 


copies  of  The  United  SUtes  Government  Manual  2002/2003, 


S/N  069-000-00145-9  at  $49  ($68.60  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


U  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 
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Thank  you  for 
your  order! 


Purchase  order  number  (optional) 


Authorizing  signature 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  ^inuary  13.  1997 
Voluiiw  33 — Nuniber  2 
Page  7-40 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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It's  Easy! 
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Phone  your  orders  (202)  512-1800 

I — I  YlLo,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

Iceep  up  to  date  on  Presidential  activities. 

n  $15 1.00  First  Class  Mail         EH  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ ^ Price  includes  regular  domestic  postage  and  handling  and  i§  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 
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Authorizing  signature 
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•^  YES     NO 
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Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 


LSA  •  List  of  CFR  Sections  Affected 

Tlw  LSA  (List  of  CFR  Sections  AfTected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatofy 
actions  published  in  the  Federal  Register. 
The  LSA  is  Issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  changes- 
such  as  revised,  removed,  or  conected. 
$35  per  year. 

Federal  Register  index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  Is  issued  monthly  in 
cumulative  fomi.  Entries  are  earned 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  sut3(ects  are  carried 
as  cross-references. 
$30  per  year. 


^ftwfog  aid  is  included  in  each  put>lication  which  lists 
Federal  Register  page  numbers  with  the  date  of  put>lication 
in  the  Federal  Register. 


Older  Processing  CodK 
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-  Federal  Register  Index  (FRUS)  $30  per  year. 


Cfiarge  your  order.  JHKI'SBP* 

To  lax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 
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Authorizing  Signature 


1001 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittebuiih,  PA  1 5250-7954 
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Know  when  to  expect  yonr  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
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A  renewal  notice  will  be 
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Presidential  Documents 


41219 


Presidential  Determination  No.  2003-27  of  June  30,  2003 

Waiving  Prohibition  on  United  States  Military  Assistance  to 
Parties  to  the  Rome  Statute  Establishing  the  International 
Cnminal  Court 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  section  2007  of  the  American 

f22  i^^^?Ti'.T7™T?r  ;?'!,°^  '°°2'  *^*^^  °  °f  p^^uc  uw  107-2^ 

U2  U.b.C.  7421  et  seq.],  I  hereby  determine  that: 

(1)  Gabon,  the  Gambia,  Mongolia,  Senegal,  Sierra  Leone,  and  Tajikistan 
Ar^nfofi  Tri  '"'°  c"^  ^S^eement  with  the  United  States  pursSI^ 
Article  98  of  the  Rome  Statute  preventing  the  hitemational  Criminal  Court 
t^o  .P'vk!  ""^  ?^^'°'*  "•^-  P«^«°°^el  present  in  such  countries  and  wai^ 
ttnTr^  Jl^t'ir  '^*/T  '.?°'^"^  °^  *^"  ^^^"^^  Servicemembers-  Protec- 
femainslnTolr^'V^^  ^"^  ^°^^^^^  '''  ''  ^^^  -  -^^  ^g^--nt 

(2)  it  is  important  to  the  national  interest  of  the  United  States  to  waive 
TLhZ^^'A''?\'^'  prohibition  of  section  20G7{a)  with  r^speS 
HnnH?.r^  ^'  ?'^°''^'  °«^°"«tic  Republic  of  Congo.  East  Timor.  Ghkna. 
Honduras,  and  Romania,  and  waive  that  prohibition  with  respect  to  these 
countries  unUl  that  date;  and  c^pei^i  lo  mese 

(3)  it  is  important  to  the  national  interest  of  the  United  States  to  waive 
until  January  1,  2004.  the  prohibition  of  secUon  2007(a)  with  respect  to 
^^^'^'^°^}'''\^^°^^^.^-ii^^^egovma,  Botswana,  Former  Yugoslav  Republic 
of  Macedonia.  Mauritius,  Nigeria.  Panama,  and  Uganda.  Ld  waive  Sat 

ZT^  f7'^  '^'P^^^*  1°  "^f '  ^°^^*^^^^  "^'^  t^«t  date.  You  are  authorized 
and  directed  to  report  this  determination  to  the  Congress,  and  to  arrange 
for  Its  publication  in  the  Federal  Register.  g-      .  emu  lu  arrange 


U^ 


THE  WHITE  HOUSE, 
Washington,  June  30,  2003. 
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This  seclion  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  Code  of 
Federal  Regulations,  which  is  publisfied  under 
50  titles  pursuant  to  44  U.S.C.  1510. 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  95 
t315a-AH17] 

Facility  Security  Clearance  and 
Safeguarding  of  National  Security 
information  and  Restricted  Data- 
Minor  Changes 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Conunission  (NRC)  is  amending  its 
regulations  to  reflect  organizational 
changes  resulting  from  the  creation  of 
the  Office  of  Nuclear  Security  and 
Incident  Response,  to  correct  a  minor 
error,  and  to  change  the  example  of  the 
derivative  classification  stamp. 
EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Keith  Everly,  Information  Security 
Section,  Division  of  Nuclear  Security, 
Office  of  Nuclear  Security  and  Incident 
Response,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-7048. 
SUPPLEMENTARY  INFORMATION:  The 
events  of  September  11,  2001, 
highlighted  the  need  to  examine  the 
way  NRC  was  organized  to  carry  out  its 
safeguards,  security,  and  incident 
response  function.  After  a  review  of  its 
organizational  structure,  the  NRC, 
effective  on  April  7,  2002,  added  a  new 
Offide  of  Nuclear  Security  and  Incident 
Response  (NSIR)  to  its  organization.  As 
part  of  the  creation  of  this  new  office, 
NRC's  Information  Security  Section, 
which  was  part  of  the  Division  of 
Facilities  and  Security,  Office  of 
Administration,  was  moved  to  the 
Division  of  Nuclear  Security,  NSIR.  This 
section  receives  all  communications  and 
reports  concerning  the  regulations  in  10 
CFR  part  95,  "Facility  Security 


Clearance  and  Safeguarding  of  National 
Security  Information  and  Restricted 
Data."  Therefore,  the  regulations  in  this 
part  were  changed  to  reflect  the  transfer 
of  the  Information  Security  Section  to 
NSIR.  Accordingly,  in  relevant  sections 
of  part  95,  the  organization 
identification  of  "Facilities  and 
Security,  Office  of  Administration"  has 
been  changed  to  "Nuclear  Security, 
-    Office  of  Nuclear  Security  and  Incident 
Response." 

In  addition,  the  final  rule  corrects  the 
first  sentence  of  10  CFR  95.1  by 
removing  the  words  "security  facility 
approval"  and  adding  in  their  place  the 
words  "facility  security  clearance." 

This  final  rule  also  amends  the 
example  of  the  derivative  classification 
stamp  in  paragraph  (c)(l)(iii)  of  10  CFR 
95.37,  "Classification  and  preparation  of 
documents,"  for  derivative  classification 
of  classified  National  Security 
Information  regarding  the  Originating 
Agency's  Determination  Required 
.    (OADR)  declassification  instruction.  In 
accordance  with  Executive  Order  12958, 
"Classified  National  Security 
Information,"  as  implemented  in  32 
CFR  part  2001,  OADR  is  no  longer  used 
on  newly  generated  documents  as  of 
October  16,  1995.  Additionally, 
documents  generated  under  previous 
executive  orders  do  not  have  to  be 
remarked.  The  derivative  classification 
stamp  includes  instructions  for 
declassification. 

Because  these  amendments  deal 
solely  with  NRC  organization, 
procedure,  or  practice,  the  notice  and 
comment  provisions  of  the 
Administrative  Procedure  Act  do  not 
apply  under  5  U.S.C.  553  (b)(A).  In 
addition,  good  cause  exists  pursuant  to 
5  U.S.C.  553(d)  to  dispense  with  the 
usual  30-day  delay  in  the  effecUve  date, 
because  these  amendments  are  of  a 
minor  nature,  dealing  with  the 
organization  and  procedures  of  the  NRC. 
Therefore,  these  amendments  are 
effective  upon  publication  in  the 
Federal  Register. 

Environmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
final  rule  is  the  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22  (c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 


Paperwork  Reduction  Act  Statement 

This  final  rule  does  not  contain  new 
or  amended  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0047. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an  : 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  this  final  rule  because  this 
rule  is  administrative  in  that  it  amends 
the  regulations  to  reflect  organizational 
changes.  These  are  considered  minor 
non-substantive  amendments  and  will 
not  have  a  significant  impact  on  NRC 
licensees  or  the  public. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  final 
rule  because  this  rule  does  not  involve 
any  provisions  that  would  impose  a 
backfit  as  defined  in  10  CFR  Chapter  1. 
Therefore  a  backfit  analysis  is  not 
required  for  this  rule. 

List  of  Subjects  in  10  CFR  Part  95 

Classified  information.  Criminal 
penalties.  Reporting  and  record  keeping 
requirements.  Security  measures. 
■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  the 
Energy  Reorganization  Act  of  1974,  as 
amended,  and  5  U.S.C.  552  and  553,  the 
NRC  is  adopting  t^  following 
amendments  to  10  CFR  Part  95. 

PART  95 — FACILITY  SECURITY 
CLEARANCE  AND  SAFEGUARDING 
OF  NATIONAL  SECURITY 
INFORMATION  AND  RESTRICTED 
DATA 

■  1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  Sees.  145,  161.  193,  68  Stat. 
942,  948,  as  amended  (42  U.S.C.  2165,  2201)- 
sec.  201,  88  Stat.  1242,  as  amended  (42 
U.S.C.  5841);  E.O.  10865,  as  amended,  3  CFR 
1959-1963  COMP..  p.  398  (50  U.S.C.  401 
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note);  E.O.  12829,  3  CFR  1993  Comp.,  p.570; 
E.O.  12958,  as  amended,  3  CFR.  1995  Comp., 
p.333;  E.O.  12968,  3  CFR  1995  Comp.,  p.  391. 

§95.1    [Amended] 

■  2.  Ln  §  95.1,  in  the  first  sentence, 
remove  the  words  "security  facility 
approval,"  and  add  in  their  place  the 
words  "facility  security  clearance." 

§95.9    [Amended] 

■  3.  In  §  95.9,  remove  the  words 
"Facilities  and"  and  add  in  their  place 
the  word  "Nuclear." 

§95.19    (Amended] 

«  4.  In  §  95.19,  the  introductory  text  of 
paragraph  (a),  in  the  second  sentence, 
remove  the  words  "  Facilities  and 
Security,  Office  of  Administration"  and 
add  in  their  place  the  words  "Nuclear 
Security,  Office  of  Nuclear  Security  and 
Incident  Response."  In  the  third 
sentence,  remove  the  words  "Facilities 
and,"  and  add  in  their  place  the  word 
"Nuclear,"  and  in  paragraph  (c),  remove 
the  words  "Facilities  and"  and  add  in 
their  place  the  word  "Nuclear." 

§95.20    [Amended] 

■  5.  In  §  95.20,  in  the  first  sentence, 
remove  the  words  "Facilities  and"  and 
add  in  their  place  the  word  "Nuclear." 

§95.21    [Amended]    ' 

■  6.  In  §  95.21,  in  the  first  sentence, 
remove  the  words  "Facilities  and"  and 
add  in  their  place  the  word  "Nuclear." 

§95.36    [Amended] 

■  7.  In  §  95.36,  in  paragraph  (a),  in  the 
first  sentence,  remove  the  words 
"Facilities  and"  and  add  in  their  place 
the  word  "Nuclear."  In  paragraph  (c),  in 
the  first  sentence,  remove  the  words 
"Facilities  and"  and  add  in  their  place 
the  word  "Nuclear,"  and  in  paragraph 
(d),  in  the  third  and  fourth  sentences, 
remove  the  words  "Facilities  and"  and 
add  in  their  place  the  word  "Nuclear." 

■  8.  In  §  95.37,  paragraph  (c){l)(iii)  is 
revised  to  read  as  follows: 

§95.37    Classification  .yd  preparation  of 
documents. 

(c),*  *  * 
(D*  *  * 

(iii)  An  example  of  the  marking  stamp 
is  as  follows: 

Derived  from 


(Source/Date)' 


Reason: 


Declassify  On: 


Classifier: 


(Date/Event/ExemptionJ 
(Name/Title/Numberj 


§95.45    [Amended] 

■  9.  In  §  95.45,  in  paragraph  (a),  in  the 
second  sentence,  remove  the  words 
"Facilities  and  Security,  Office  of 
Administration,"  and  add  in  their  place 
the  words  "Nuclear  Security,  Office  of 
Nuclear  Security  and  Incident 
Response,"  and  in  the  third  sentence, 
remove  the  words  "Facilities  and"  and 
add  in  their  place  the  word  "Nuclear." 

§95.53    [Amended] 

■  10.  In  §  95.53,  in  the  third  sentence, 
remove  the  words  "Facilities  and"  and 
add  in  their  place  the  word  "Nuclear." 

§95.57    [Amended] 

■  11.  In  §  95.57,  paragraph  (c),  in  the  first 
sentence,  remove  the  words  "Facilities 
and"  and  add  in  their  place  the  word 
"Nuclear,"  and  in  the  third  sentence, 
remove  the  words  "Facilities  and"  and 
add  in  their  place  the  word  "Nuclear." 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  June  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  03-17583  Filed  7-10-O3;  8:45  am) 

BILLING  CODE  7590-01-P 


DEPARTMENT  OF  JUSTICE 
Daig  Enforcement  Administration 

21  CFR  Parts  1300, 1301, 1304, 1305, 
and  1307 

[Docket  No.  DEA-1 081]     ,. 

RIN1117-AA19 

Definition  and  Registration  of  Reverse 
Distributors 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Interim  final  rule  with  request 
for  comment. 

SUMMARY:  DEA  is  amending  its 
regulations  to  define  the  term  "reverse 
distributor"  and  to  establish  a  new 
category  of  registration  for  persons 
handling  controlled  substances.  The 
amendments  establish  the  regulatory 
standards  under  which  reverse 
distributors  may  handle  unwanted, 
imusable,  or  outdated  controlled 
substances  acquired  from  another  DEA 
registrant.  These  standards  ensure  the 
proper  documentation  and 
recordkeeping  necessary  to  prevent 
diversion  of  such  controlled  substances 
to  illegal  purposes.  Since  this 
amendment  mostly  codifies  DEA's 
existing  practices,  it  will  have  no 
significant  impact  on  existing  reverse 
distributors. 


DATES:  Effective  Date:  August  11,  2003. 

Comment  Date:  Written  comments 
must  be  postmarked  on  or  before 
September  9,  2003. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Attention:  DEA  Federal  Register 
Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
Telephone  (202)  307-7297. 
SUPPLEMEI^ARY  INFORMATION: 

Overview  of  and  Benefits  of  This 
Interim  Final  Rule 

As  is  more  fully  discussed  in  this 
preamble,  this  interim  final  rule  mostly 
codifies  existing  practices  that  reverse 
distributors  follow  under  memoranda  of 
understanding  (MOUs)  with  the  Drug 
Enforcement  Administration.  This 
approach  is  consistent  with  the 
comments  received  (also  discussed 
more  fully  later  in  this  preamble)  that 
stated  that  reverse  distributors  would  be 
significantly  and  adversely  impacted  if, 
as  was  proposed,  they  were  classified  as 
manufacturers.  In  recognizing  this 
activity  as  a  separate  registration 
category  of  distributors,  DEA  believes 
the  entire  controlled  substances 
industry  will  benefit.  Existing  reverse 
distributors  operating  under  MOUs  will 
become  fully  recognized  registrants 
imder  DEA  rules.  Thousands  of  other 
registrants  who  need  to  dispose  of 
vuineeded  or  outdated  inventories  will 
be  able  to  turn  to  a  fully  registered 
group  of  distributors.  Fiuthennore,  by 
essentially  codifying  existing  practices 
these  benefits  will  be  achieved  with 
minimal  need  for  change  or  for 
disruption  to  the  affected  industry. 

Background 

The  overall  goal  of  the  Controlled 
Substances  Act  (CSA)  and  of  DEA's 
regulations  in  Title  21,  Code  of  Federal 
Regulations  (CFR),  parts  1300-1316  is  to 
provide  a  closed  distribution  system  so 
that  a  controlled  substance  is  at  all 
times  under  the  legal  control  of  a  person 
registered,  or  specifically  exempted 
from  registration,  by  the  Drug 
Enforcement  Administration  until  it 
reaches  the  ultimate  user  or  is 
destroyed.  DEA  achieves  this  goal  by 
registering  manufacturers,  distributors, 
and  dispensers  of  controlled  substances. 
Thus,  any  movement  of  controlled 
substances  between  these  registered 
persons  is  covered  by  DEA  regulations, 
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which  ensure  that  aU  controlled 
substances  are  accounted  for  from  their 
creation  until  their  consumption  or 
destruction. 

When  a  controlled  substance  has 
become  outdated  or  otherwise  unusable, 
the  registered  person  who  possesses  the 
substance  must  dispose  of  it.  However, 
over  the  past  decade,  environmental 
concerns  and  regulatory  changes  have 
caused  drug  manufactiuers  and 
government  agencies  (including  DEA 
and  State  authorities)  to  become 
increasingly  reluctant  to  be  involved  in 
the  disposal  process.  Thus,  many 
disposal  options  are  no  longer  available. 

Nonetheless,  disposal  of  controlled 
substances  can  occur  in  several  ways: 

1.  The  distributor  or  dispenser  can 
return  the  controlled  substances  to  the 
pharmaceutical  manufacturers  who,  as  a 
service  to  their  customers,  accept 
returns  of  outdated/ damaged  controlled 
substances.  Distributors,  dispensers,  and 
manufactiuers  are  all  registered  with 
DEA. 

2.  The  distributor,  dispenser,  or 
manufactiuer  can  itself  dispose  of  the 
controlled  substances  under  the 
procediu-es  outlined  in  21  CFR  1307.21 
Under  21  CFR  1307.21.  any  person  may 
request  permission  to  dispose  of 
controlled  substances  without  the 
benefit  of  a  DEA  or  State  witness,  hi 
many  cases,  blanket  permission  for 
disposal  of  controlled  substances  is 
granted  to  registrants  who  have  an 
ongoing  need  to  dispose  of  imwanted 
controlled  substances.  The  disposal 
must  be  authorized  by  DEA  in  writing, 
and  DEA  may  require  that  a  set  schedule 
be  established.  Other  registrants  are 
granted  disposal  authority  on  a  case-by- 
case  basis.  DEA  normally  requires  that 
the  registrant  provide  two  designated 
responsible  individuals  to  accompany 
the  drugs  to  the  disposal  site  and 
witness  the  destruction.  This  achieves 
DEA's  goal  of  assiuing  the  controlled 
substances  are  rendered  noruecoverable. 
Disposal  under  the  authority  of  21  CFR 
1307.21  maintains  the  closed 
distribution  system  because  the 
controlled  substances  remain  under  the 
legal  control  of  a  registered  person  at  all 
times. 

3.  The  distributor,  dispenser,  or 
manufacturer  can  distribute  the 
controlled  substances  to  a  reverse 
distributor  to  take  control  of  the 
controlled  substances  for  the  purpose  of 
returning  them  to  the  manufacturer  or, 
if  necessary,  disposing  of  them. 

For  many  years,  DEA  opposed 
granting  DEA  registrations  to  firms 
solely  or  primarily  engaged  in  the 
disposal  (whether  the  transportation 
portion,  actual  disposal,  or  both)  of 
controlled  substances  because  they  were 


not  considered  an  essential  link  in  the 
closed  distribution  system  that  the 
Controlled  Substances  Act  established 
to  control  the  flow  of  drugs  from  the 
manufacturer  to  the  ultimate  user.  In 
recent  years,  however,  increasingly 
stringent  requirements  imposed  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  resulted  in  fewer  and  fewer 
approved  disposal  facilities.  As  a  resuh, 
a  new  type  of  business  has  developed 
that  collects  controlled  substances  from 
registrants  and  either  retiims  them  to 
the  manufactiu^r  or  arranges  for  their 
disposal.  The  businesses  performing 
this  middleman  service  refer  to 
themselves  as  "reverse  distributors"  or 
"retmns  processors." 

This  interim  final  rule  deals  only  with 
the  distribution  of  controlled  substances 
to  reverse  distributors.  The  first  two 
categories— direct  retimis  of  controlled 
substances  by  distributors  or  dispensers 
to  manufacturers,  and  disposals  by  the 
distributor,  manufacturer  or  dispenser- 
are  already  covered  by  the  existing 
rules.  Only  the  third  category,  i.e., 
persons  who  distribute  controlled 
substances  to  reverse  distributors,  is  not 
expressly  covered  by  the  current 
regulations,  although  DEA  has  regulated 
reverse  distributors  for  many  years,  first, 
as  distributors  generally,  and  second,  as 
reverse  distributors  specifically  imder 
the  terms  of  Memoranda  of 
Understanding  (MOUs),  through  which 
they  are  granted  DEA  registrations.  This 
rule  vdll  eliminate  the  need  for  MOUs. 
However,  since  this  amendment 
essentially  codifies  current  DEA  policies 
and  practices,  it  does  not  impose  any 
significant  additional  burden  on  reverse 
distributors. 

On  August  23, 1995,  DEA  issued  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
(60  FR  43732)  that  proposed  regulatory 
standards  governing  disposers  of 
controlled  substances.  DEA  proposed  to 
accomplish  this  by  amending  its 
regulations  to  define  the  term 
"Disposer"  to  account  for  this 
middleman  function  in  the  regidations 
and  establish  a  new  category  of 
manufacturer  registration  imder  which 
persons  performing  this  function  would 
be  registered.  DEA  also  proposed 
amending  the  regulations  to  exempt 
disposers  from  the  quota  requirements; 
to  identify  the  records  and  reports 
required  of  disposers;  and  to  establish 
order  form  procedures  for  disposers. 
Finally,  DEA  proposed  amendments  to 
a  number  of  gender-specific  sections  to 
make  them  gender  neutral. 

DEA  originally  based  its  decision  to 
define  the  persons  performing  the 
reverse  distribution  function  as 
disposers  on  the  definition  of 
"manufacturer."  In  21  CFR 


1300.01  (b)(27).  DEA  defines 
manufacture  in  part  as  "the  producing, 
preparation,  propagation,  compounding, 
or  processing  of  a  drug  or  other 
substance.  .  .  ."  The  section  ftuther 
defines  a  manufacturer  as  "a  person 
who  manufactxues  a  drug  or  other 
substance.  .  ."  hi  the  proposed  rule, 
DEA  stated  that  by  its  nature,  a  disposer 
processes  a  drug  or  other  substance. 
Therefore,  DEA  proposed  to  place 
disposers  within  the  definition  of 
manufacturer,  under  a  new  disposer 
subcategory.  Commenters  to  the 
proposed  rule  objected  to  being 
categorized  as  disposers  and 
manufacturers  for  the  reasons  explained 
below  under  "Comments."  Therefore,  in 
this  interim  final  rule.  DEA  is 
estabhshing  a  definition  for  "reverse 
distributor"  and  is  establishing  a  new 
category  of  registration  as  reverse 
distributors. 

DEA  is  using  an  interim  final  rule 
because  it  will  give  interested  persons 
an  additional  opportunity  for  comment 
even  though  the  substance  of  this 
interim  final  rule  is  consistent  with  the 
purpose  of  the  August  1995  NPRM.  the 
comments  submitted  in  response  to  that 
NPRM.  and  with  current  DEA  and 
industry  practice. 

Currently  DEA  registers  persons 
performing  reverse  distributor  functions 
as  distributors.  Since  reverse 
distributors  are  not  specifically 
identified  in  the  current  regulations, 
DEA  enters  into  a  Memorandum  of 
Understanding  (MOU)  with  the  person 
performing  the  reverse  distribution 
function.  The  Memorandum  of 
Understanding  (MOU)  specifies 
conditions  which  the  reverse  distributor 
must  follow  in  addition  to  the 
regulations  that  apply  to  distributors. 
These  registrations  must  be  renewed 
annually  and  operations  under  them  are 
limited  to  products  in  schedides  fisted 
on  the  registration.  DEA  has  not 
experienced  any  difficulties  in  treating   " 
reverse  distributors  as  distributors  for 
purposes  of  registration  and  other 
requirements.  Any  reverse  distributor 
that  was  registered  under  the  terms  of  a 
MOU  will  be  reregistered  as  a  reverse 
distributor  imder  the  terms  of  this 
interim  final  rule  in  the  next  renewal 
cycle  and  will  be  specifically  identified 
in  DEA's  records  as  a  reverse 
distributor.  Persons  ciurently 
conducting  reverse  distribution 
operations  must  notify  DEA  by  no  later 
than  the  time  of  renewal  of  their 
registration  so  that  they  may  be  properly 
identified  as  reverse  distributors  in 
DEA's  records. 

The  requirements  for  a  reverse 
distributor  in  this  interim  final  rule  are 
similar  to  those  currently  imposed  on 


41224  Federal  Register / Vol.  68,  No.  133 /Friday,  July  11,  2003 /Rules  and  Regulations 


all  registrants  at  the  distributor  level. 
They  include,  but  are  not  necessarily 
limited  to: 

•  Security:  All  applicants  must 
install,  at  the  registered  premises, 
physical  seciuity  controls  that  meet  the 
existing  standards  of  21  CFR  1301.71 
and  1301.72. 

•  Recordkeeping:  In  accordance  with 
21  CFR  part  1304,  periodic  inventories 
and  records  of  all  controlled  substances 
received,  destroyed,  or  retiimed  to  the 
original,  registered  manufacturers  must 
be  maintained  for  two  years.  The 
registrant  must  adequately  describe  the 
receipt  and  accountability  methods  and 
records  to  be  employed  to  ensure  the 
establishment  of  effective  controls 
against  diversion. 

•  Order  Forms  must  be  completed  for 
all  Schedule  I  and  II  items  received  and 
transferred. 

«.  Reports  are  required  imder  the 
Automation  of  Reports  and 
Consolidated  Orders  System  (ARCOS), 
as  specified  in  21  CFR  1304.33. 
In  addition  to  DEA  requirements, 
reverse  distribution  applicants  must 
obtain  the  appropriate  State  and  Federal 
approvals  for  controlled  substances  emd 
disposal  activities. 

After  publication  of  the  August  1995 
NPRM,  DEA  completed  a  rulemaking 
project  in  1997  (62  FR  13938,  March  24, 
1997)  that  reorganized  and  clarified  the 
regulations  that  would  have  been 
affected  by  that  NPRM.  The  1997 
rulemaking  also  addressed  the  gender- 
specific  and  other  editorial  changes  that 
were  contained  in  the  1995  NPRM. 
Therefore,  proposed  changes  to  21  CFR 
1301.26  (now  21  CFR  1301.24), 
Exemption  of  law  enforcement  officers; 
21  CFR  1301.32  (now  21  CFR  1301.13), 
Application  forms;  contents;  signature; 
and  21  CFR  1304.34  (now  21  CFR 
1304.33(a)),  Reports  generally,  are  not 
included  in  this  interim  final  nde.  For 
the  proposed  changes  that  relate  to 
reverse  distributors,  this  interim  final 
rule  amends  the  appropriate  CFR 
sections  as  changed  in  1997. 
Throughout  the  preamble,  citations  to 
both  previous  section  number  and 
current  section  number  are  provided, 
where  relevant. 

Public  Comments  on  the  NPRM 

Eight  comments  were  received 
regarding  the  proposed  rule. 
Commenters  included  reverse 
distributors  and  disposers  currently 
operating  under  Memoranda  of 
Understanding  (/.e.,  facilities  such  as 
incinerators  that  destroy  controlled 
substances)  and  some  of  their 
representative  organizations.  While 
some  conunenters  supported  the  intent 
of  the  rule,  all  commenters  were  against 


some  or  all  aspects  of  the  rule.  The 
following  discussion  summarizes  the 
issues  raised  by  commenters  and  DEA's 
response  to  these  issues. 

Proposed  Definition  and  Registration 
Requirements 

Most  commenters  opposed  the 
proposal  to  classify  the  activities  they 
engage  in  as  either  disposal  or 
manufacturing  and  stated  that  doing  so 
would  subject  them  to  unnecessary  and 
burdensome  regulations. 

One  commenter  stated  that  since 
reverse  distributors  neither  process  nor 
package/repackage  controlled 
substances  within  the  meaning  of  the 
statutory  definition  of  "manufacturer," 
it  is  beyond  DEA's  statutory  authority  to 
regulate  these  companies  as 
manufactiwers.  Another  commenter 
stated  that  the  primary  goal  of  disposers 
is  not  to  render  a  controlled  substance 
unusable,  but,  rather,  it  is  to  sort, 
inventory  and  perform  other  activities 
necessary  to  distribute  products  back  to 
the  original  manufacturer  and  only 
secondarily,  arrange  for  the  actual 
destruction  of  controlled  substances. 

Four  commenters  stated  that  the 
proposed  definition  of  disposer  implies 
that  a  disposer  is  manipulating  the 
product  and,  therefore,  that  waste  is 
being  accepted.  This  would,  in  turn, 
require  disposers  to  comply  with  the 
more  burdensome  guidelines  of  the 
Food  and  Drug  Administration  (FDA) 
and  EPA. 

DEA  Response 

In  response  to  these  comments,  DEA 
has  decided  to  establish  a  definition  for 
reverse  distributor  and  is  establishing  a 
new  category  of  registration  as  reverse 
distributors.  In  this  interim  final  rule, 
DEA  is  adding  the  definition  for 
"reverse  distributors"  to  21  CFR 
1300.01(b).  Reverse  distributors  are 
defined  as  "a  person  who  receives 
controlled  substances  acquired  from 
another  DEA  registrant  for  the  purpose 
of  returning  unwanted,  unusable,  or 
outdated  controlled  substances  to  the 
manufacturer  or  the  manufacturer's 
agent,  or,  where  necessary,  processing 
such  substances  or  arranging  for 
processing  such  substances  for 
disposal."  When  reverse  distributors 
return  imwanted,  unusable,  or  outdated 
controlled  substances  acquired  from 
legitimate  medical,  scientific,  research 
or  other  industrial  channels  to  a 
manufactiu^r  or  a  manufactiner's  agent, 
they  must  follow  the  same  DEA 
requirements  as  distributors  follow. 
When  reverse  distributors  process 
controlled  substances  or  arrange  for 
processing  controlled  substances  for 
disposal,  they  must  follow  the  same 


procedures  that  distributors  would 
follow  in  complying  with  21  CFR 
1307.21,  "Procedure  for  disposing  of 
controlled  substances." 

Applicability  to  Practitioners  and 
Others 

One  commenter  stated  that  classifying 
dentists  and  other  small  disposers  as 
manufacturers  would  be  burdensome 
because  they  would  now  have  to  register 
and  pay  burdensome  registration  fees. 
This  could  result  in  dentists  removing 
themselves  from  regulatory  control  by 
refusing  to  handle  controlled 
substances,  which  could  adversely 
affect  their  patients.  This  commenter 
recommended  that  the  proposed  rule 
either  exempt  dentists  and  other  small 
disposers  by  quantity,  or  state  that  they 
are  not  members  of  the  "disposer" 
subcategory. 

Another  commenter  stated  that 
previous  contacts  with  DEA  indicated 
that  the  rulemaking  is  intended  to 
regulate  disposers  that  dispose  of  or 
offer  controlled  substances  for  disposal 
over  which  they  have  legal  control.  This 
conmienter  requested  that  DEA  clarify 
that  it  should  not  be  subject  to  the 
proposed  rule  provided  that  it  is  acting 
as  an  agent  of  DEA  through  a  contract; 
or  that  it  disposes  of  controlled 
substances  for  manufacturers  provided 
that  the  manufacturer's  representatives 
bring  the  controlled  substances  to  a 
disposal  facility  and  witness  the 
destruction,  thus  maintaining  legal 
responsibility  for  the  controlled 
substances. 

DEA  Response 

In  this  interim  final  rule,  DEA  is  not 
changing  the  procedures  for  disposing 
of  controlled  substances  imder  21  CFR 
1307.21.  Those  procedures  are  designed 
to  ensure  that  controlled  substances  are 
under  the  control  of  a  DEA  registrant 
until  they  are  destroyed  or  rendered 
unusable.  If  a  disposal  company  never 
takes  legal  control  of  a  controlled 
substance  and  the  actual  destruction  is 
witnessed  by  two  representatives  of  a 
DEA  registrant,  the  disposal  company 
itself  is  not  requfred  to  obtain  a  DEA 
registration.  On  the  other  hand,  if  a 
disposal  company  receives  controlled 
substances  from  a  DEA  registrant  and 
then  disposes  of  them  later,  the  disposal 
company  becomes  part  of  the  chain  of 
responsible  parties  and  must  therefore 
be  registered  by  DEA  as  a  reverse 
distributor. 

Under  the  interim  final  rule,  DEA 
registrants  who  need  to  periodically 
dispose  of  controlled  substances,  such 
as  practitioners,  would  continue  to 
follow  their  current  procediires  for 
disposal  of  controlled  substances. 
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Usually  this  involves  obtaining 
authority  and  instructions  from  the  local 
DEA  field  office  as  specified  in  21  CFR 
1307.21.  Such  registrants  also  have  the 
option  of  returning  controlled 
substances  to  the  manufacturer  or  to  a 
reverse  distributor. 

Appropriateness  of  Security  and  Other 
Requirements  That  Apply  to 
Manufacturers 

Commenters  recommended  creating  a 
separate  category  for  reverse 
distributors,  as  a  subcategory  of 
distributors,  who  would  be  subject  to 
the  existing  registration  and  other 
requirements  for  distributors. 
Commenters  stated  that  reverse 
distributors  should,  therefore,  not  be 
subject  to  the  security,  inventory, 
recordkeeping,  and  reporting 
requirements  of  the  proposed  rule  that 
apply  to  manufacturers. 

« 

DBA 's  Response 

Since  DEA  has  decided  to  create  a 
completely  separate  category  for  reverse 
distributors,  persons  who  fall  under  this 
category  will  be  required  to  comply 
with  the  same  security,  reporting,  and 
other  requirements  that  apply  to 
distributors  rather  than  the 
requirements  that  apply  to 
manufacturers. 


Proposed  Security  Requirements: 
Monitoring  Systems 

DEA  received  one  comment  on  the 
language  in  proposed  21  CFR 
13ai.71(b)(14)  which  requires  the 
apphcant  or  registrant  to  document  the 
adequacy  of  its  system  for  monitoring 
the  receipt,  manufacture,  distribution, 
and  disposal  of  controlled  substances. 
The  commenter  stated  that  all  of  the 
"waste  to  energy"  facilities  that  it 
operates  have  demonstrated  that  the 
implementation  of  supervised 
monitoring  of  the  receipt  and  disposal 
process,  by  the  disposer,  has  proven 
effective  and  that  it  would  be  physically 
impossible  for  them  to  construct  the 
vaults  or  other  security  barriers  that  the 
regulations  require  for  storage  at 
manufacturer's  locations  (imder  21  CFR 
1301.72).  Instead,  this  commenter 
recommended  that  disposers  be 
required  to  develop  a  set  of  Standard 
Operating  Procedures,  to  be  approved 
by  DEA,  for  the  receipt  and  disposal  of 
controlled  substances. 

DEA  Response 

With-respect  to  the  issue  of  physical 
security,  it  should  be  noted  that  the 
commenter  does  not  take  possession  of 
the  controlled  substances  that  are  to  be 
destroyed.  Instead,  the  commenter 
mairitains  incineration  facilities  at 


which  DEA  registrants  carry  out 

witnessed  destruction  of  their 

controlled  substances.  As  a  result,  the 

commenter  is  not  subject  to  DEA's 

requirements  and  does  not  have  to 

establish  or  maintain  physical  security 

as  required  under  21  CFR  1 301 .  72  of  the     ^^^  Response 

regxilations. 


require  that  the  information  required 
under  21  CFR  1304.15(a),  (c).  and  (d)  be 
provided  by  the  manufacturer  or  its 
agent  when  tendering  the  substances  f6r 
disposal. 


Proposed  Security  Requirements: 
Compliance  With  Other  Laws 

One  commenter  commented  on 
proposed  21  CFR  1301.71(b)(15),  which 
would  require  DEA  to  consider  the 
applicability  of  the  security 
requirements  contained  in  all  Federal, 
State,  and  local  laws  and  regulations 
governing  the  management  of  waste,  as 
they  would  apply  to  applicants  and 
registrants.  The  commenter  stated  that 
this  requirement  would  be 
inappropriate  because  it  would  exceed 
DEA's  statutory  authority.  While  DEA 
inspectors  should  be  concerned  with 
compliance  with  DEA  statutes  and 
regulations  diu-ing  audits,  the  inspectors 
should  not  be  empowered  to  look  for 
violations  of  other  Federal,  State,  and 
local  laws  governing  the  management  of 
waste.  Enforcement  of  those  laws 
should  be  left  to  the  other  Federal 
agencies  and  individual  jurisdictions. 
Therefore,  the  commenter  requested 
DEA  clarification  on  this  issue. 

DEA  Response 

With  respect  to  this  comment,  the 
items  listed  in  21  CFR  1301.71(b)(1) 
.through  new  (b)(15)  are  factors  that  the 
Administrator  may  consider  in 
evaluating  whether  the  security  controls 
provided  by  a  DEA  registrant  are 
adequate  to  guard  against  theft  and 
diversion  of  controlled  substances  and 
appropriate  to  the  registrant's  business. 
Not  all  of  the  factors  may  be  relevant  for 
evaluation  of  a  particular  registrant's 
operation.  DEA  is  adding  a  new  factor 
regarding  the  applicability  of  other 
Federal,  State,  or  local  laws,  not  as  an 
enforcement  issue  for  those  specific 
laws,  but  only  as  guidance  to  the 
registrant  that  DEA  may  consider  how 
the  registrant  is  complying  with  such 
laws  in  making  an  evaluation  of  the 
adequacy  of  the  registrant's  secimty 
system.  DEA  has  the  statutory  authority 
under  21  U.S.C.  823  to  consider  an 
applicant's  compliance  with  applicable 
State  and  local  laws  before  granting  a 
registration. 

Proposed  Inventory  Requirements 

A  commenter  that  provides  disposal 
facilities  at  which  registrants  may 
conduct  witnessed  destructions 
recommended  that  additional  language 
be  added  to  the  end  of  proposed  21  CFR 
1304.20  (current  21  CFR  1304.11)  to 


The  commenter's  suggested  change  is 
not  necessary  because  in  witnessed 
destructions  the  registrant  conducting 
the  destruction  must  accm^tely 
document  the  controlled  substances 
being  destroyed  on  DEA  Form  41. 
Fiuther,  a  disposal  facility  of  the  type 
operated  by  the  commenter  does  not 
take  possession  of  the  controlled 
substances  being  destroyed  and,  thus,  is 
not  subject  to  the  registration,  inventory, 
andTOcordkeeping  requirements  imder 
the  law. 

Proposed  Recordkeeping  Requirements 

Several  commenters  made 
recommendations  to  change  the 
language  of  proposed  21  CFR  1304.30(a) 
(current  21  CFR  1304.22)  to  make  the 
specific  requirements  clear. 

A  commenter  also  expressed  concern 
about  proposed  paragraph  (b)  and  stated 
that  the  disposer  should  not  be  expected 
to  recoimt  and  itemize  the  individual 
dosage  imits  and  containers  for  each 
substance  being  delivered  for  disposal. 
This  would  put  their  employees  at 
possible  risk  for  exposiu«  to  these 
substances,  increase  opportunities  for 
diversion,  and  significantly  slow  down 
the  disposal  operation.  Instead,  the 
commenter  recommended  that  sufficient 
controls  be  placed  on  the  manufacturer 
and  its  representatives  prior  to  disposal 
so  that  the  disposer  can  focus  on  rapid 
and  effective  disposal  procedures. 


DEA  Response 

The  comments  primarily  address 
problems  that  could  have  arisen  if  the 
reverse  distribution  function  was 
included  under  manufactming,  as    ■, 
proposed.  These  concerns  are  mostly 
addressed  by  treating  reverse 
distribution  as  a  separate  category  of 
registration.  The  concerns  expressed  by 
disposers  are,  as  previously  discussed, 
not  relevant  as  long  as  legal  control  of 
the  controlled  substances  remains  with 
a  person  who  is  registered  with  DEA. 

Recordkeeping  requirements  for 
reverse  distributors  are  set  forth  in  new 
paragraph  (e)  of  21  CFR  1304.22.  These 
requirements  are  tailored  to  the  reverse 
distributor  role  and  address 
recordkeeping  for  controlled  substances 
in  both  bulk  and  finished  form.  These 
requirements  are  consistent  with 
existing  practice. 
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Witness  Requirement 

A  commenter  stated  that  DEA  would 
require  two  responsible  individuals  to 
accompany  the  dtugs  to  the  disposal  site 
and  actually  witness  the  destruction. 
The  commenter  stated  that  this  would 
significantly  increase  the  costs  of 
controlled  substances  destruction  for  all 
registrants  and  that  the  rule  should, 
therefore,  require  a  regulatory  flexibility 
analysis. 

DEA  Response 

The  requirement  to  have  two 
responsible  individuals  accompany  the 
drugs  to  the  disposal  site  is  also 
consistent  with  existing  practice.  DEA 
Form  41,  Registrants  Inventory  of  Drugs 
Surrendered,  must  be  completed  by  a 
registrant's  representative  and 
witnessed  by  a  second  representative  of 
the  registrant,  to  dociunent  the  disposal 
of  controlled  substances.  This  form 
must  be  sent  to  DEA. 

Proposed  Reporting  Requirements 

A  commenter  stated  that  ARCOS 
reporting  becomes  difficult  and  costly 
when  a  disposer  receives  a  quantity  of 
a  controlled  substance  listed  in 
Schedule  I  and  II  and  a  narcotic 
controlled  substance  listed  in  Schedule 
in  which  is  contained  in  a  compoimd, 
mixture  or  preparation  which  is  not 
assigned  an  NDC  number.  The 
commenter  stated  that  this  reporting  ' 
"will  become  more  difficult  as  more 
returns  are  accepted  from  Pharmacies, 
Home  Infusion  Pharmacies,  Provider 
Pharmacies  to  Long  Term  Care 
Facilities,  Hospitals,  and  dispensers." 

The  commenter  reconmiended  adding 
a  new  paragraph  (e)  to  current  21  CFR 
1304.33  (formerly  21  CFR  1304.39)  that 
would  provide  for  the  following 
exception:  "Exceptions.  Any  controlled 
substance  listed  in  Schedule  I  and  II  and 
on  each  narcotic  controlled  substance 
listed  in  Schedule  III  which  material, 
compounded,  mixture  or  preparation 
containing  a  quantity  of  a  substance 
from  a  registered  dispenser,  practitioner, 
researchers,  and  analytical  registrants, 
e.g.,  prescription,  IV  mixture  or  non 
NDC  material,  may  be  exempted  from 
filing  reports  under  this  section  to 
ARCOS  Units  of  the  Administration." 
The  commenter  also  stated  that 
proposed  paragraphs  (b)  and  (c)  (with 
regard  to  ARCOS  reports  being  filed  no 
later  than  the  15th  day  of  the  month  or 
no  later  than  January  15th)  would  have 
a  significant  economic  impact  and  lead 
to  ARCOS  delays.  This  is  because 
disposers  (unlike  manufacturers  or 
distributors)  deal  with  open  containers 
.that  need  validation  (by  count,  weight, 
and/or  volume)  before  the  containers 


can  be  placed  into  inventory;  this  can  be 
a  slow  and  tedious  process.  The 
commenter  added  that  the  economic 
impact  and  ARCOS  delays  would 
increase  as  the  disposer  class 
registration  utilization  grows. 

DEA  Response 

While  the  commenter  addressed  the 
reporting  requirements  in  proposed  21 
CFR  13D4.39(b)  and  (c),  the  commenter's 
real  concern  appears  to  be  related  to 
inventory  requirements  currently  in  21 
CFR  1304.11.  This  interim  final  rule 
will  allow  reverse  distributors  to  follow 
the  inventory  requirements  that 
currently  apply  to  dispensers  and 
researchers.  This  would  mean  that  in 
the  circiunstances  described  in  21  CFR 
1304.11(e)(3)(ii),  it  would  not  be 
necessary  to  make  an  exact  coimt  or 
measiare  of  the  contents  in  all  cases,  i.e., 
if  the  controlled  substance  is  listed  in 
Schedule  HI,  IV,  or  V,  and  the  container 
holds  fewer  than  1 ,000  tablets  or 
capsules,  the  reverse  distributor  cduld 
make  an  estimated  count  or  measure. 

Notwithstanding  this  change,  a 
reverse  distributor  is  required  to  know 
what  it  has  on  hand  from  the  moment 
it  is  received.  It  is  the  reverse 
distributor's  responsibility  to  have  the 
proper  documentation  and 
accountability  for  any  controlled 
substances  in  his  or  her  possession.  The 
best  way  for  reverse  distributors  to 
accomplish  this  is  by  doing  the 
following:  (1)  Require  customers  to 
provide  a  list  of  the  controlled 
substances  to  be  sent  in  advance  of  the 
shipment;  (2)  Complete  a  form  or 
invoice  indicating  the  amount  that  the 
customer  will  be  sending,  keep  a  copy 
of  this  document,  and  send  2  copies  to 
the  customer;  and  (3)  Require  the 
customer  to  keep  one  copy  of  the 
dociunent  and  put  the  other  copy  in  the 
package  with  the  shipment.  This 
procedine  would  maintain  a  paper  trail 
and  provide  the  data  on  inventory  from 
the  moment  the  shipment  is  received  by 
the  reverse  distributor.  Reverse 
distributors  who  follow  this  procedure 
should  not  have  difficulty  preparing  the 
ARCOS  reports  that  are  required  by 
current  21  CFR  1304.33  for  controlled 
substances  listed  in  Schedules  I  and  II, 
and  for  narcotic  controlled  substances 
listed  in  Schedules  III,  IV,  and  V. 

With  respect  to  the  issue  of  non-NDC 
material,  such  as  compounded 
prescription  products  or  infusion 
products.  DEA's  ARCOS  Unit  has 
established  a  listing  of  generic  codes 
that  can  be  used  to  identify  products 
that  do  not  have  an  NDC  number 
assigned.  If  a  product  being  handled 
does  not  have  a  generic  code,  please 


contact  the  ARCOS  Unit  of  the 
Administration  for  assistance. 

Reverse  distributors  are  encouraged  to< 
make  use  of  electronic  identification 
and  tracking  systems,  such  as  bar  codes, 
to  aid  in  meeting  the  inventory  and 
reporting  requirements.  Also,  reverse 
distributors  may  use  electronic  versions 
of  DEA  Form  41  if  the  electronic  version 
is  an  exact  reproduction  of  the  form.  If 
the  electronic  version  is  not  identical  to 
the  paper  version,  it  is  not  the  official 
form,  and  may  not  be  used. 

DEA  invites  manufactiu^rs,  reverse 
distributors,  and  other  distributors  to 
work  with  the  Administration  to 
establish  standard  operating  procedures 
so  there  is  a  standard  recordkeeping 
system  for  transferring,  receiving,  and 
inventorjring  partial  containers.  With  a 
standardized  system  there  would  be 
fewer  inconsistencies  among  the  records 
of  each  registrant  when  controlled 
substances  are  transferred  from  one  to 
another. 

Proposed  Order  Form  Requirements 

A  commenter  stated  that  in  the 
preamble,  DEA  stated  that  "Order  Forms 
must  be  completed  for  all  Schedule  I 
and  ID  items  received  and  transferred." 
The  commenter  stated  that  this  is 
incorrect  and  that  the  correct  statement 
should  be:  "Order  Forms  must  be 
completed  for  all  Schedule  I  and  n 
items  received  and  transferred." 

DEA  Response 

DEA  agrees  that  there  was  a 
typographical  error  in  the  preamble  and 
is  clarifying  that  order  forms  (DEA  Form 
222)  required  by  part  1305  are  for 
Schedule  I  and  n  controlled  substances 
received  and  transferred. 

Reverse  Distributor  Receipt  of 
Controlled  Substances  From  Non- 
registrants 

Under  the  interim  final  rule,  reverse 
distributors  may  only  receive  controlled 
substances  from  DEA  registrants.  Non- 
registrants,  such  as  long  term  care 
facilities,  do  not  have  direct  authority  to 
handle  controlled  substances.  Further, 
the  substances  in  their  possession  are  no 
longer  part  of  the  closed  system  of 
distribution  and  are  no  longer  subject  to 
DEA's  system  of  corresponding 
accountability.  In  cases  where  long  term 
care  facilities  must  dispose  of  confroUed 
substances,  they  should  follow  the 
guidelines  within  their  State  for 
disposing  of  the  drugs  and  maintain 
appropriate  documentation  of  the 
disposal.  Likewise,  a  former  registrant, 
such  as  a  pharmacy,  whose  registration 
has  expired  or  has  been  surrendered, 
would  need  to  coordinate  with  the  local 
DEA  office  to  develop  a  procediue  to 


II 
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di^ose  of  any  controlled  substances  on 
hand. 

Why  Is  DEA  Publishing  This  Action  as 
an  Interim  Final  Rule? 

As  discussed  previously,  the  goal  of 
the  NPRM  was  to  give  codified  status  to 
reverse  distributors.  While  DEA  initially 
proposed  doing  this  by  registering 
reverse  distributors  in  the  manufacturer 
category,  comments  on  the  NPRM  made 
it  clear  that  this  approach  would 
adversely  affect  the  existing  industry 
[e.g.  by  subjecting  reverse  distributors  to 
certain  EPA  and  FDA  regulations).  By 
registering  reverse  distributors  as 
distributors,  DEA  accomplishes  its 
original  goal  in  a  manner  that  is 
consistent  with  the  intent  of  the  NPRM 
and  with  public  comments  on  the 
NPRM.  Also,  this  approach  is  beneficial 
rather  than  detrimental  to  the  entire 
controlled  substances  industry. 
However,  recognizing  the  time  which 
has  elapsed  between  publication  of  the 
.    NPRM  and  this  action,  as  well  as  the 
growth  and  evolution  of  the  reverse 
distributor  industry  during  that  time, 
DEA  has  determined  that,  rather  than 
publishing  final  regulations  on  this 
issue,  it  is  in  the  best  interest  of 
industry  that  DEA  publish  an  interim 
final  rule.  Publishing  an  interim  final 
rule  will  permit  further  comment  from 
the  affected  industry,  ensuring  that  final 
regulations  appropriately  address 
industry  evolution  and  concerns. 

Summary 

In  summary,  the  registration  and  other 
requirements  for  reverse  distributors 
under  this  interim  final  rule  are  the 
same  as  those  currenUy  imposed  on 
distributors  and  the  same  as  ciurently 
imposed  on  reverse  distributors  under 
MOUs;  Registration  requirements  under 
existing  21  CFR  1301.13;  Security 
requirements  under  existing  21  CFR 
1301.71  and  1301.72;  hiventory 
requirements  under  existing  21  CFR 
1304.11;  Recordkeeping  requirements 
under  existing  21  CFR  1304.22; 
Reporting  requirements  under  existing 
21  CFR  1304.33  (ARCOS  reports);  Order 
form  requirements  under  existing  21 
CFR  1305.08  (Persons  entiUed  to  fill 
order  forms).  In  some  cases  these  rules 
have  been  modified  to  apply  specifically 
to  reverse  distributors.  In  addition,  DEA 
is  amending  21  CFR  1307.11  and 
1307.12  to  clarify  that  registrants  can 
ti-ansfer  ("distribute")  controlled 
substances  to  a  reverse  distributor,  even 
if  the  registrant  is  not  registered  as  a 
distributor.  As  a  result  of  DEA's 
decision  to  classify  reverse  distributors 
as  a  new  category  of  registration,  instead 
of  as  a  manufacturer,  proposed  21  CFR 
1303.12  on  quotas  is  not  applicable. 


The  closed  system  of  distribution 
established  under  the  CSA  for 
controlled  substances  relies  on  certain 
fundamental  principles,  including 
registration,  security,  and  accountability 
(j.e.,  inventories,  recordkeeping,  and 
reporting),  to  achieve  a  system  of 
controls  that  allows  for  legitimate 
commerce  while  minimizing  the 
potential  for  diversion.  The  fact  that 
reverse  distributors  engage  in  a  unique 
activity  within  the  controlled 
substances  chain  and  are  faced  with 
certain  challenges  that  other  registrants 
do  not  normally  encounter  does  not 
override  the  fundamental  principals  of 
DEA's  controls.  Reverse  distributors 
must  register,  provide  seciuity.  and 
maintain  acciuate  records  for  all 
controlled  substances  in  their 
possession.  However,  the  regulatory 
structure  does  provide  some  flexibility 
and,  where  possible,  DEA  has  made 
adjustments  to  address  some  of  the 
problems  the  industry  has  encountered, 
including  use  of  a  separate  category  of 
registration  and  application  of  the 
inventory  requirements  for  dispensers 
and  researchers. 

Because  of  the  length  of  time  since  the 
NPRM  was  published  and  the  evolving 
natiue  of  this  industry.  DEA  is  using  an 
interim  final  rule  to  give  an  additional 
opportimity  for  comment.  DEA  will 
consider  comments  on  the 
appropriateness  and  the  practical 
application  of  these  rules  to  ciurent 
industry  practice  and  will  be  flexible 
where  possible  in  developing  final 
rules. 

Application  for  Registration  for  Reverse 
Distributors 

As  has  been  previously  noted  in  this 
rulemaking,  persons  wishing  to  conduct 
reverse  distributor  activities  must 
register  with  DEA  to  do  so.  To  apply  for 
registration,  persons  must  complete  a 
DEA  Form  225,  Application  for 
Registration.  To  renew  a  DEA 
registration,  persons  must  complete  a 
DEA  Form  225a,  Application  for 
Registration  Renewal.  As  DEA  has  not 
yet  issued  updated  forms  specifically 
referencing  the  reverse  distributor 
business  activity,  persons  wishing  to 
register  as  reverse  distributors  must 
choose  the  distributor  business  activity 
on  the  form  and  then  must  attach  a 
written  statement  signed  by  the  person 
signing  the  registration  or  registration 
renewal  application  acknowledging  that 
the  applicant  is  conducting  or  wishes  to 
conduct  reverse  distributor  activities. 


Regulatory  Certifications 

Regulatory  Flexibility  Act 

The  Deputy  Assistant  Administrator 
hereby  certifies  that  this  interim  final 
rulemaking  has  been  drafted  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  niunber  of 
small  entities.  Therefore,  no  regulatory 
flexibility  analysis  is  required. 

Executive  Order  12866 

The  Deputy  Assistant  Administrator 
further  certifies  that  this  rulemaking  has 
been  drafted  in  accordance  with  the 
principles  of  Executive  Order  12866 
Section  1(b).  DEA  has  determined  that 
this  rule  is  a  significant  regulatory 
action.  Therefore,  this  action  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12988 

The  Deputy  Assistant  Administrator 
further  certifies  that  this  regulation 
meets  the  applicable  standards  set  forth 
in  Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Executive  Order  13132 

This  rulemaking  does  not  preempt  or 
modify  any  provision  of  State  law;  nor 
does  it  impose  enforcement 
responsibilities  on  any  State;  nor  does  it 
diminish  the  power  of  any  State  to 
enforce  its  own  laws.  Accordingly,  this 
rulemaking  does  not  have  federalism 
implications  warranting  the  application 
of  Executive  Order  13132. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
goverrunents,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantiy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  Section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
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based  companies  in  domestic  and 
export  markets. 

List  of  Subjects 

21  CFR  Part  1300 

Definitions,  Drug  U-affic  control. 

21  CFR  Part  1301 

Administrative  practice  and 
procediu^.  Drug  traffic  control.  Security 
measiu^s. 

21  CFR  Part  1304 

Drug  traffic  control.  Reporting 
requirements. 

21  CFR  Part  1305 

Drug  traffic  control,  Reporting 
requirements. 

21  CFR  Part  1307 

Drug  traffic  control. 

■  For  the  reasons  set  out  above,  21  CFR 
parts  1300, 1301,  1304.  1305.  and  1307 
are  amended  as  follows: 

PART  1300— DEFINITIONS 

■  1.  The  authority  citation  for  part  1300 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  802,  871(b),  951. 
958(f). 

■  2.  Section  1300.01  is  amended  by 
redesignating  paragraphs  (b}(41)  through 
(b)(43)  as  paragraphs  (b)(42)  through 


(b)(44).  and  adding  a  new  paragraph 
(b)(41)  to  read  as  follows: 

§  1 300.01    Definitions  relating  to  controlled 
substances. 

***** 

(b)  *  *  * 

(41)  The  term  reverse  distributor 
means  a  registrant  who  receives 
controlled  substances  acquired  fi'om 
another  DEA  registrant  for  the  purpose 
of— 

(i)  RetiuTiing  imwanted,  unusable,  or 
outdated  controlled  substances  to  the 
manufacturer  or  the  manufacturer's 
agent;  or 

(ii)  Where  necessary,  processing  such 
substances  or  arranging  for  processing 
such  substances  for  disposal. 


PART  1301— REGISTRATION  OF 
MANUFACTURERS,  DISTRIBUTORS, 
AND  DISPENSERS  OF  CONTROLLED 
SUBSTANCES 

■  3.  The  authority  citation  for  part  1301 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822,  823.  824, 
871(b).  875.  877. 

■  4.  Section  1301.13  is  amended  by 
revising  paragraph  (c),  redesignating 
paragraphs  {e)(l)(iii)  through  (e){l)(ix)  as 
paragraphs  (e)(li(iv)  through  {e)(l){x) 
and  adding  a  new  paragraph  (e)(l)(iii)  to 
read  as  follows: 


§  1301 .13    Application  for  registration;  time 
for  application;  expiration  date;  registration 
for  Independent  activities;  application 
forms,  fees,  contents  and  signature; 
coincident  activities. 


(c)  At  the  time  a  manufacturer, 
distributor,  reverse  distributor, 
researcher,  analytical  lab.  importer, 
exporter  or  narcotic  treatment  program 
is  first  registered,  that  business  activity 
shall  be  assigned  to  one  of  twelve 
groups,  which  shall  correspond  to  the 
months  of  the  year.  The  expiration  date 
of  the  registrations  of  all  registrants 
within  any  group  will  be  the  last  date 
of  the  month  designated  for  that  group. 
In  assigning  any  of  these  business 
activities  to  a  group,  the  Administration 
may  select  a  group  the  expiration  date 
of  which  is  less  than  one  year  ft-om  the 
date  such  business  activity  was 
registered.  If  the  business  activity  is 
assigned  to  a  group  which  has  an 
expiration  date  less  than  three  months 
from  the  date  of  which  the  business 
activity  is  registered,  the  registration 
shall  not  expire  until  one  year  from  that 
expiration  date;  in  all  other  cases,  the 
registration  shall  expire  on  the 
expiration  date  following  the  date  on 
which  the  business  activity  is  registered. 
***** 

(e)*  *  * 
(D*  *   * 


(iii)  Reverse  distributing  Schedules  l-V 


New— 225 
Renewal— 225a 


438 
438 


1 


■  5.  Section  1301.71  is  amended  by 
revising  paragraphs  (b)(13)  and  (b)(14) 
and  adding  a  new  paragraph  (b)(15)  to 
read  as  follows: 

§  1 301 .71    Security  requirements  generally. 

***** 

(b)*  *  * 

(13)  The  availability  of  local  police 
protection  or  of  the  registrant's  or 
applicant's  security  personnel; 

(14)  The  adequacy  of  the  registrant's 
or  applicant's  system  for  monitoring  the 
receipt,  manufactiire.  distribution,  and 
disposition  of  controlled  substances  in 
its  operations;  and 

(15)  The  applicability  of  the  seciuity 
requirements  contained  in  all  Federal. 
State,  and  local  laws  and  regulations 
governing  the  management  of  waste. 
***** 

■  6.  Section  1301.72  is  amended  by 
revising  paragraph  (b)(7)  to  read  as 
follows: 


§  1 301 .72    Physical  security  controls  for 
non-practitioners;  narcotic  treatnrwnt 
programs  and  compounders  for  narcotic 
treatment  programs;  storage  areas. 

*****  , 

(b)*  *  * 

(7)  Such  other  secure  storage  areas  as 
may  be  approved  by  the  Administrator 
after  considering  the  factors  listed  in 
§  1301.71(b); 


PART  1304— RECORDS  AND 
REPORTS  OF  REGISTRANTS 

■  7.  The  authority  citation  for  part  1304 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  827,  871(b), 
958(e),  965,  unless  otherwise  noted. 

■  8.  Section  1304.11  is  amended  by 
revising  paragraph  (e)(2)  and  the 
introductory  text  of  paragraph  (e)(3)  to 
read  as  follows: 


§  1 304.1 1    Inventory  requirements. 

***** 

(e)  *   *   * 

(2)  Inventories  of  distributors.  Except 
for  reverse  distributors  covered  by 
paragraph  (e)(3)  of  this  section,  each 
person  registered  or  authorized  to 
distribute  controlled  substances  shall 
include  in  the  inventory  the  same 
information  required  of  manufacturers 
pvusuant  to  paragraphs  (e)(l){iii)  and 
(iv)  of  this  section. 

(3)  Inventories  of  dispensers, 
researchers,  and  reverse  distributors. 
Each  person  registered  or  authorized  to 
dispense,  conduct  research,  or  act  as  a 
reverse  distributor  with  controlled 
substances  shall  include  in  the 
inventory  the  same  information  required 
of  manufacturers  piu'suant  to  paragraphs 
(e)(l)(iii)  and  (iv)  of  this  section.  In 
determining  the  number  of  units  of  each 
finished  form  of  a  controlled  substance 
in  a  commercial  container  which  has 
been  opened,  the  dispenser,  researcher, 
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or  reverse  distributor  shall  do  as 
follows: 


■  9.  Section  1304.22  is  amended  by 
revising  paragraph  (b)  and  adding  new 
paragraph  (e)  to  read  as  follows: 

§  1304.22    Records  for  manufacturers, 
distributors,  dispensers,  researchers, 
importers,  and  exporters. 

*         *         *         *         * 

(b)  Records  for  distributors.  Except  as 
provided  in  paragraph  (e)  of  this 
section,  each  person  registered  or 
authorized  to  distribute  controlled 
substances  shall  maintain  records  with 
the  same  information  required  of 
manufact\u«rs  pursuant  to  paragraphs 
(a)(2)(i).  (ii).  (iv),  (v),  (vii),  (viii)  and  (ix) 
of  this  section. 
***** 

(e)  Records  for  reverse  distributors. 
Each  person  registered  to  distribute 
controlled  substances  as  a  reverse 
distributor  shall  maintain  records  with 
the  following  information  for  each 
controlled  substance: 

(1)  For  each  controlled  substance  in 
bulk  form  the  following: 

(1)  The  name  of  the  controlled 
substance. 

(ii)  The  total  quantity  of  the 
controlled  substance  to  the  nearest 
metric  unit  weight  consistent  with  unit 
size. 

(iii)  The  quantity  received  from  other 
persons,  including  the  date  and  quantity 
of  each  receipt  and  the  name,  address, 
and  registration  number  of  the  other 
person  from  whom  the  controlled 
substance  was  received. 

(iv)  The  quantity  retmned  to  the 
original  manufacturer  of  the  controlled 
substance  or  the  manufacturer's  agent, 
including  the  date  of  and  quantity  of  ' 
each  distribution  and  the  name,  address 
and  registration  number  of  the 
manufacturer  or  manufacturer's  agent  to 
whqm  the  controlled  substance  was 
distributed. 

(v)  The  quantity  disposed  of  including 
the  date  and  manner  of  disposal  and  the 
signatures  of  two  responsible  employees 
of  the  registrant  who  witnessed  the 
disposal. 

,  (2)  For  each  controlled  substance  in 
finished  form  the  following: 
(i)  The  name  of  the  substance, 
(ii)  Each  finished  form  (e.g.,  10- 
'milligram  tablet  or  10-milligram 
concentration  per  fluid  oimce  or 
milliliter)  and  the  number  of  units  or 
volume  of  finished  form  in  each 
commercial  container  {e.g.,  100-tablet 
bottle  or  3-milliliter  vial). 

(iii)  The  niunber  of  commercial 
containers  of  each  such  finished  form 
received  from  other  persons,  including 


the  date  of  and  number  of  containers  in 
each  receipt  and  the  name,  address,  and 
registration  number  of  the  person  from 
whom  the  containers  were  received. 

(iv)  The  number  of  commercial 
containers  of  each  such  finished  form 
distributed  back  to  the  original 
manufacturer  of  the  substance  or  the 
manufacturer's  agent,  including  the  date 
of  and  number  of  containers  in  each 
distribution  and  the  name,  address,  and 
registration  number  of  the  manufacturer 
or  manufacturer's  agent  to  whom  the 
containers  were  distributed. 

(y)  The  number  of  units  or  volmne  of 
finished  forms  and/or  commercial 
containers  disposed  of  including  the 
date  and  manner  of  disposal,  the 
quantity  of  the  substance  in  finished 
form  disposed,  and  the  signatures  of  two 
responsible  employees  of  the  registrant 
who  witnessed  the  disposal. 
■  10.  Section  1304.33  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§1304.33    Reports  to  ARCOS. 

***** 

(c)  Persons  reporting.  For  controlled 
substances  in  Schedules  I,  II  or  narcotic 
controlled  substances  in  Schedule  in, 
each  person  who  is  registered  to 
manufacture  in  bulk  or  dosage  form,  or 
to  package,  repackage,  label  or  relabel, 
and  each  person  who  is  registered  to 
distribute,  including  each  person  who  is 
registered  to  reverse  distribute,  shall 
report  acquisition/distribution 
transactions.  In  addition  to  reporting 
acquisition/distribution  transactions, 
each  person  who  is  registered  to 
maniifacture  controlled  substances  in 
bulk  or  dosage  form  shall  report 
manufacturing  transactions  on 
controlled  substances  in  Schedules  I 
and  II,  each  narcotic  controlled 
substance  listed  in  Schedules  m,  IV, 
and  V,  and  on  each  psychotropic 
controlled  substance  listed  in  Schedules 
in  and  IV  as  identified  in  paragraph  (d) 
of  this  section. 


substance,  to  the  manufacturer  of  the 
substance,  or  to  a  registered  reverse 
distributor  pursuant  to  the  order  form  of 
the  latter  person; 


PART  1305-ORDER  FORMS 

■  11.  The  authority  citation  idr  part  1305 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  828,  871(b), 
unless  otherwise  noted. 

■  12.  Section  1305.08  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 305.08    Persons  entitted  to  fill  order 
forms. 

***** 

(b)  A  person  who  has  obtained  any 
controlled  substance  in  Schedule  I  or  II 
by  order  form  may  return  such 
substance,  or  portion  thereof,  to  the 
person  from  whom  he/she  obtained  the 


PART  1307— MISCELLANEOUS 

■  13.  The  authority  citation  for  part  1 307 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  821,  822(d),  871(b), 
unless  otherwise  noted. 

■  14.  Section  tt07.11  is  revised  to  read 
as  follows: 

§  1 307.1 1     Distribution  by  dispenser  to 
another  practitioner  or  reverse  distributor. 
(a)  A  practitioner  who  is  registered  to 
dispense  a  controlled  substance  may 
distribute  (without  being  registered  to 
distribute)  a  quantity  of  such  substance 
to— 

(1)  Another  practitioner  for  the 
purpose  of  general  dispensing  by  the 
practitioner  to  patients,  provided  that— 

(i)  The  practitioner  to  whom  the 
controlled  substance  is  to  be  distributed 
is  registered  unaer  the  Act  to  dispense 
that  controlled  substance; 

(ii)  The  distribution  is  recorded  by  the 
distributing  practitioner  in  accordance 
with  §  1304.22(c)  of  this  chapter  and  by 
the  receiving  practitioner  in  accordance 
with  §  1304.22(c)  of  this  chapter; 
(iii)  If  the  substance  is  listed  in 
Schedule  I  or  H,  an  order  form  is  used 
as  required  in  part  1305  of  this  chapter; 
and 

(iv)  The  total  ntmiber  of  dosage  units 
of  all  controlled  substances  distributed 
by  the  practitioner  pursuant  to  this 
section  and  §  1301.25  of  this  chapter 
during  each  calendar  year  in  which  the 
practitioner  is  registered  to  dispense 
does  not  exceed  5  percent  of  the  total 
nimiber  of  dosage  imits  of  all  controlled 
substances  distributed  and  dispensed  by 
the  practitioner  during  the  same 
calendar  year. 

(2)  A  reverse  distributor  who  is 
registered  to  receive  such  controlled 
substances. 

(b)  If,  during  any  calendar  year  in 
which  the  practitioner  is  registered  to 
dispense,  the  practitioner  has  reason  to 
believe  that  the  total  number  of  dosage 
units  of  all  controlled  substances  which 
will  be  distributed  by  him  pursuant  to 
paragraph  (a)(1)  of  this  section  and 
§  1301.25  of  this  chapter  will  exceed  5 
percent  of  this  total  number  of  dosage 
units  of  all  controlled  substances 
distributed  and  dispensed  by  him 
during  that  calendar  year,  the 
practitioner  shall  obtain  a  registration  to 
distribute  controlled  substances. 
■  15.  Section  1307.12  is  amended  by 
revising  the  title  and  revising  paragraph 
(a)  to  read  as  follows: 


\  • 
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§  1 307.1 2    Distribution  to  supplier  or 
manufacturer.  , 

(a)  Any  person  lawfully  in  possession 
uf  a  controlled  substance  listed  in  any 
schedxde  may  distribute  (without  being 
registered  to  distribute)  that  substance 
to  the  person  from  whom  he/she 
obtained  it  or  to  the  manufacturer  of  the 
substance,  or,  if  designated,  to  the 
manufacturer's  registered  agent  for 
accepting  returns,  provided  that  a 
written  record  is  maintained  which 
indicates  the  date  of  the  transaction,  the 
name,  form  and  quantity  of  the 
substance,  the  name,  address,  and 
registration  number,  if  any,  of  the 
person  making  the  distribution,  and  the 
name,  address,  and  registration  number, 
if  known,  of  the  supplier  or 
manufacturer.  In  the  case  of  returning  a 
controlled  substance  in  Schedule  I  or  II, 
an  order  form  shall  be  used  in  the 
manner  prescribed  in  part  1305  of  this 
chapter  and  be  maintained  as  the 
written  record  of  the  transaction.  Any 
person  not  required  to  register  pursuant 
to  sections  302(c)  or  1007(b)(1)  of  the 
Act  (21  U.S.C.  822(c)  or  957(b)(1))  shall 
be  exempt  from  maintaining  the  records 
required  by  this  section. 
***** 

Dated:  July  3,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

(FR  Doc.  03-17578  Filed  7-10-03;  8:45  am] 
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Compensation  Deferred  Under  Eligible 
Deferred  Compensation  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTSON:  Final  regulations. 

SUMMARY:  This  document  contains  final 
_  regidations  that  provide  guidance  on 
deferred  compensation  plans  of  state 
and  local  governments  and  tax-exempt 
entities.  Tie  regulations  reflect  the 
changes  made  to  section  457  by  the  Tax 
Reform  Act  of  1986,  the  Small  Business 
Job  Protection  Act  of  1996,  the  Taxpayer 
Relief  Act  of  1997,  the  Economic 
Growth  and  Tax  Relief  Reconciliation 
Act  of  2001,  the  Job  Creation  and 
Worker  Assistance  Act  of  2002,  and 
other  legislation.  The  regidations  also 


make  various  technical  changes  and 
clarifications  to  the  existing  final 
regulations  on  many  discrete  issues. 
These  regulations  provide  the  public 
with  guidance  necessary  to  comply  with 
the  law  and  will  affect  plan  sponsors, 
administrators,  participants,  and 
beneficiaries. 

DATES:  Effective  Date:  These  filial 
regulations  are  effective  July  11,  2003. 

Applicability  Date:  These  regulations 
apply  to  taxable  years  beginning  after 
December  31,  2001.  See  "Effective  date 
of  the  reguladons"  for  additional 
information  concerning  the  applicability 
of  these  regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Press,  (202)  622-6060  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1580.  Responses 
to  this  collection  of  information  are 
mandatory. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  burden  per  respondent 
varies  from  .033  hour  to  2  hours  per 
trust  established  depending  upon 
individual  respondents'  circumstances, 
with  an  estimated  average  of  one  hour 
for  each  trust  established,  and  from  20 
hours  to  50  hours  per  application  for 
approval  as  a  custodian  with  an 
estimated  average  of  35  hours  for  each 
application  submitted  to  qualify  as  a 
custodian. 

Comments  concerning  the  acciuacy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 


Background 

Section  131  of  the  Revenue  Act  of 
1978  (92  Stat.  2779)  added  section  457 
to  the  Internal  Revenue  Code  of  1954. 
On  September  27, 1982,  final 
regulations  (TD  7836,  1982-2  C.B.  91) 
under  section  457  (the  1982  regulations) 
were  published  in  the  Federal  Register 
(47  FR  42335).  The  1982  regulations 
provided  guidance  for  complying  with 
the  changes  to  the  applicable  tax  law 
made  by  the  Revenue  Act  of  1978 
relating  to  deferred  compensation  plans 
maintained  by  state  and  local 
governments  and  rural  electric 
cooperatives. 

Section  1107  of  the  Tax  Reform  Act  of 
1986  (100  Stat.  2494)  extended  section 
457  to  tax-exempt  organizations.  Section 
6064  of  the  Technicad  and 
Miscellaneous  Act  of  1988  (102  Stat. 
3700)  codified  certain  exceptions  for 
certain  plans.  Notice  88-68,  1988-1  C.B. 
556,  addressed  the  treatment  of 
nonelective  deferred  compensation  of 
nonemployees,  and  provided  an 
exception  under  which  section  457  does 
not  to  apply  to  certain  chiuch  plans. 

Section  1404  of  the  Small  Business 
Job  Protection  Act  of  1996  (110  Stat. 
1755)  added  section  457(g)  which 
requires  that  section  457(b)  plans 
maintained  by  state  and  local 
government  employers  hold  all  plan 
assets  and  income  in  trust,  or  in 
custodial  accoiuits  or  annuity  contracts 
(described  in  section  401(f)  of  the 
Internal  Revenue  Code),  for  the 
exclusive  benefit  of  participants  and 
beneficiaries. 

Section  1071  of  the  Taxpayer  Relief 
Act  of  1997  (111  Stat.  788)  permits 
certain  accrued  benefits  to  be  cashed 
out. 

Sections  615,  631,  632,  634,  635,  641, 
647,  and  649  of  the  Economic  Growth 
and  Tax  Relief  Reconciliation  Act  of 

2001  (EGTRRA)  (115  Stat.  38)  included 
increases  in  elective  deferral  limits, 
repeal  of  the  rules  coordinating  the 
section  457  plan  limit  with 
contributions  to  certain  other  types  of 
plans,  catch-up  contributions  for 
individuals  age  50  or  over,  extension  of 
qualified  domestic  relation  order  rules 
to  section  457  plans,  rollovers  among 
various  qualified  plans,  section  403(b) 
contracts  and  individual  retirement 
arrangements  (IRAs),  and  transfers  to 
purchase  service  credits  under 
governmental  pension  plans. 

Section  411(o)(8)  and  (p)(5)  of  the  Job 
Creation  and  Worker  Assistance  Act  of 

2002  (116  Stat.  21)  clarified  certain 
provisions  in  EGTRRA  concerning 
section  457  plans,  including  the  use  of 
certain  compensation  reduction 
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elections  to  be  taken  into  account  in 
determining  includible  compensation. 

On  May  8,  2002.  a  notice  of  proposed 
rulemaking  (REG-1 05885-99)  was 
published  in  the  Federal  Register  (67 
FR  30826)  to  issue  new  regulations 
under  section  457,  including  amending 
the  1982  regidations  to  conform  them  to 
the  legislative  changes  that  had  been 
made  to  section  457  since  1982. 

Following  publication  of  the  proposed 
regulations,  comments  were  received 
and  a  public  hearing  was  held  on 
August  28,  2002.  After  consideration  of 
the  comments  received,  the  proposed 
regulations  are  adopted  by  this  Treasxuy 
decision,  subject  to  a  number  of  changes 
that  are  generally  summarized  below. 

Summary  of  Comments  Received  and 
Changes  Made 

1 .  Excess  Deferrals 

The  proposed  regulations  addressed 
the  income  tax  treatment  of  excess 
deferrals  and  the  effect  of  excess 
deferrals  on  plan  eligibility  imder 
section  457(b).  The  proposed 
regulations  provided  that  an  eligible 
governmental  plan  may  self-correct  and 
distribute  excess  deferrals  and  continue 
to  satisfy  the  eligibility  requirements  of 
section  457(b)  (including  Ae 
distribution  rules  and  the  funding  rules) 
by  reason  of  a  distribution  of  excess 
deferrals.  However,  the  proposed 
regulations  provided  that  if  an  excess 
deferral  arose  under  an  ehgible  plan  of 
a  tax-exempt  employer,  the  plan  was  no 
longer  an  eligible  plan. 

Commentators  objected  to  the  less 
favorable  treatment  for  eligible  plans  of 
tax-exempt  employers. 

After  consideration  of  the  conmients 
received,  the  regulations  extend  self- 
correction  for  excess  deferrals  to  eligible 
plans  of  tax-exempt  employers.  If  there 
is  an  excess  deferral  under  such  plan, 
the  plan  may  distribute  to  a  participant 
any  excess  deferrals  (and  any  income 
allocable  to  such  amoimt)  not  later  than 
the  first  April  15  following  the  close  bf 
the  taxable  year  of  the  excess  deferrals, 
comparable  to  the  rules  for  qualified 
plans  under  section  402(g).  In  such  a 
case,  the  plan  will  continue  to  be  treated 
as  an  eligible  plan.  However,  in 
accordance  with  section  457(c),  any 
excess  deferral  is  included  in  the  gross 
income  of  a  participant  for  the  taxable 
year  of  the  excess  deferral.  If  an  excess 
deferral  is  not  corrected  by  distribution, 
the  plan  is  an  ineligible  plan  under 
which  benefits  are  taxable  in  accordance 
with  ineligible  plan  rules. 

The  income  tax  treatment  and  payroll 
tax  reporting  of  distributions  of  excess 
deferrals  from  eligible  section  457(b) 
governmental  plans  are  similar  to  the 


treatment  and  reporting  of  distribution 
of  excess  deferrals  from  tax-qualified 
plans.  Such  amounts  should  be  reported 
on  Form  1099  and  taxed  in  the  year  of 
distribution  to  the  extent  of  distributed 
earnings  on  the  excess  deferrals.  For 
eligible  section  457(b)  tax-exempt  plans, 
the  excess  deferrals  are  subject  to 
income  tax  in  the  year  of  distribution  to 
the  extent  of  distributed  earnings  on  the 
excess  deferrals  and  such  earnings 
should  be  reported  on  Form  W-2  for  the 
year  of  distribution.  See  also  Notice 
2003-20,  2003-19  I.R.B.  894.  for 
information  regarding  the  withholding 
and  reporting  requirements  applicable 
to  eligible  plans  generally. 

2.  Aggregation  Rules  in  the  Proposed 
Regulations 

The  proposed  regulations  included 
several  rules  that  aggregate  multiple 
plans  for  purposes  of  meeting  the 
eligibility  requirements  of  section 
457(b).  These  regulations  retain  all  of 
these  rules.  For  example,  the  regulations 
provide  that  in  any  case  in  which 
multiple  plans  are  used  to  avoid  or 
evade  the  eligibility  requirements  imder 
the  regulations,  the  Commissioner  may 
apply  the  eligibility  requirements  as  if 
the  plans  were  a  single  plan.  Also,  an 
eligible  employer  is  required  to  have  no 
more  than  one  normal  retirement  age  for 
each  participant  under  all  of  the  eligible 
plans  it  sponsors.  In  addition,  all 
deferrals  under  all  eligible  plans  under 
which  an  individual  participates  by 
virtue  of  his  or  her  relationship  with  a 
single  employer  are  treated  as  though 
deferred  under  a  single  plan  for 
purposes  of  determining  excess 
deferrals.  Finally,  annual  deferrals 
under  all  eligible  plans  are  combined  for 
piuposes  of  determining  the  maximum 
deferral  limits. 

Few  comments  were  received  with 
respect  to  the  aggregation  rules  under 
the  proposed  regulations.  However,  one 
commentator  requested  that,  where  it  is 
determined  that  multiple  eligible  plans 
maintained  by  a  single  employer,  which 
have  been  aggregated  pursuant  to  the 
proposed  regidations,  contain  excess 
deferrals,  the  employer  have  the  ability 
to  disaggregate  those  plans  solely  for  the 
purpose  of  either  (1)  distributing  the 
excess  deferrals  under  the  self- 
correcting  mechanism  or  (2)  limiting  the 
characterization  of  such  plans  as 
"ineligible"  to  the  one(s)  that  actually 
contain  the  excess  deferrals.  Taking  into 
account  the  ability  for  all  eligible  plans 
to  self-correct  by  distribution,  these 
regulations  retain  without  material 
revision  the  aggregation  rules  that  were 
in  the  proposed  regulations. 


3.  Deferral  of  Sick,  Vacation,  and  Back 
Pay 

The  proposed  regulations  would  have 
allowed  an  eligible  plan  to  permit 
participants  to  elect  to  defer 
compensation,  including  accumulated 
sick  and  vacation  pay  and  back  pay, 
only  if  an  agreement  providing  for  the 
deferral  is  entered  into  before  the 
begiiming  of  the  month  in  which  the 
amoimts  would  otherwise  be  paid  or 
made  available  and  the  participant  is  an 
employee  in  that  month.  Comments 
requested  that  terminating  participants 
be  allowed  to  elect  deferral  for 
acciunulated  sick  and  vacation  pay  and 
back  pay  even  if  the  participant  is  not 
employed  at  the  time  of  the  deferral. 

The  final  regulations  retain  the  rule 
under  which  the  deferral  election  must 
be  made  during  employment  and  before 
the  beginning  of  the  month  when  the 
compensation  would  have  been  payable. 
However,  the  regulations  include  a 
special  rule  that  allows  an  election  for 
sick  pay,  vacation  pay,  or  back  pay  that 
is  not  yet  payable  (subject  of  course  to 
the  maximmn  deferral  limitations  of 
section  457  in  the  year  of  deferral). 
Under  the  special  rule,  an  employee 
who  is  retiring  or  otherwise  having  a 
severance  fitim  emplo3Tnent  during  a 
month  may  nevertheless  elect  to  defer, 
for  example,  his  or  her  unused  vacation 
pay  after  the  beginning  of  the  month, 
provided  that  the  vacation  pay  would 
othervdse  have  been  payable  before  the 
employee  has  a  severance  from 
employment  and  the  election  is  made 
before  the  date  on  which  the  vacation 
pay  would  otherwise  have  been  payable. 

4.  Unforeseeable  Emergency    . 
Distributions 

The  proposed  regulations  added 
examples  that  would  illustrate  when  an 
unforeseeable  emergency  occurred.  In 
particular,  one  example  provided  that 
the  need  to  pay  for  the  funeral  expenses 
of  a  family  member  may  constitute  an 
unforeseeable  emergency.  Several 
commentators  requested  clarification  in 
the  final  regulations  of  the  definition  of 
family  member.  The  regulations  have 
been  modified  to  define  a  family 
member  as  a  spouse  or  dependent  as 
defined  in  section  152(a). 

5.  Plan  Terminations,  Plan-to-Plan 
Transfers,  and  Rollovers 

The  regidations  include  certain  rules 
regarding  plan  terminations,  plan-to- 
plan  transfers,  and  rollovers.  These 
topics  have  been  affected  by  the 
statutory  changes  that  impose  a  trust 
requirement  on  eligible  governmental 
plans.  The  direct  rollovers  that  were 
permitted  by  EGTRRA  beginning  in 
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2002  for  eligible  governmental  plans 
provide  participants  affected  by  these 
types  of  events  the  ability  to  retain  their 
retirement  savings  in  a  funded,  tax- 
deferred  savings  vehicle  by  rollover  to 
an  IRA.  qualified  plan,  or  section  403(b) 
contract.  The  regulations  provide  a 
outline  for  the  different  plan 
termination  and  plan-to-plan  transfer 
alternatives  available  to  sponsors  of 
eligible  governmental  plans  in  these 
situations. 

a.  Plan  Terminations 

The  regulations  allow  a  plan  to  have 
provisions  permitting  plan  termination 
whereupon  amounts  can  be  distributed 
without  violating  the  distribution 
requirements  of  section  457.  Under  the 
regulations,  an  eligible  plan  is 
terminated  only  if  all  amounts  deferred 
under  the  plan  are  paid  to  participants 
as  soon  as  administratively  practicable. 
If  the  amounts  deferred  under  the  plan 
are  not  distributed,  the  plan  is  treated  as 
a  frozen  plan  and  must  continue  to 
comply  with  all  of  the  applicable 
statutory  requirements  necessary  for 
plan  eligibility. 

b.  Plan-to-Plan  Transfers  Among 
Eligible  Governmental  Plans  and 
Purchase  of  Permissive  Service  Credit 
by  Plan-to-Plan  Transfer 

The  proposed  regulations  would  have 
allowed  plan-to-plan  transfers  between 
eligible  governmental  plans  under  new 
circumstances,  as  well  as  the  purchase 
of  permissive  service  credits  by  transfer 
from  an  eligible  governmental  plan  to  a 
governmental  defined  benefit  plan,  but 
only  if  the  transfers  were  made  by  plans 
within  the  same  State.  Commentators 
objected  to  the  requirement  under  the 
new  transfer  rules  that  the  transfers  be 
to  plans  within  the  same  State. 

Upon  consideration  of  the  comments 
received,  the  regulations  allow  transfers 
among  eligible  governmental  plans  in 
three  situations.  In  each  case,  the 
transferor  plan  must  provide  for 
transfers,  the  receiving  plan  must 
provide  for  the  receipt  of  transfers,  and 
the  participant  or  beneficiary  whose 
amounts  deferred  are  being  transferred 
must  be  entitled  to  an  amount  deferred 
immediately  after  the  transfer  that  is  at 
least  equal  to  the  amount  deferred  with 
respect  to  that  participant  or  beneficiary 
immediately  before  the  transfer. 
Transfers  are  permitted  among  eligible 
governmental  plans  in  the  following 
three  cases: 

•  A  person-by-person  transfer  is 
permitted  for  any  beneficiary  and  for 
any  participant  who  has  had  a  severance 
from  employment  with  the  transferring 
employer  and  is  performing  services  for 
the  entity  maintaining  the  receiving 


plan  (whether  or  not  the  other  plan  is 
within  the  same  State). 

•  No  severance  from  employment  is 
required  if  the  entire  plan's  assets  for  all 
peirticipants  and  beneficiaries  are 
transferred  to  another  eligible 
governmental  plan  within  the  same 
State. 

•  No  severance  from  employment  is 
required  for  a  transfer  from  one  eligible 
governmental  plan  of  an  employer  to 
another  eligible  governmental  plan  of 
the  same  employer. 

The  final  regulations  also  allow  a 
plan-to-plan  transfer  from  an  eligible 
governmental  plan  to  a  governmental 
defined  benefit  plan  for  permissive 
service  credit,  without  regard  to 
whether  the  defined  benefit  plan  is 
maintained  by  a  governmental  entity 
that  is  in  the  same  State.  In  addition, 
language  that  was  in  an  example  which 
implied  that  section  415(n)  (which 
addresses  the  application  of  maximum 
benefit  limitations  with  respect  to 
certain' contributions)  might  apply  to 
such  a  transfer  has  been  eliminated 
because  Treasury  and  the  IRS  have 
concluded  that  section  415(n)  does  not 
apply  to  such  a  transfer  in  any  case  in 
which  the  actuarial  value  of  the  benefit 
increase  that  results  from  the  transfer 
does  not  exceed  the  amount  transferred. 

c.  Plan-to-Plan  Transfers  Among  Eligible 
Plans  of  Tax-Exempt  Entities 

The  regulations  retain  the  rule  from 
the  1982  regulations  allowing  a  plan-to- 
plan  transfer  after  a  participant  has  had 
a  severance  from  employment. 

d.  Rollovers 

The  proposed  regulations  specified 
the  treatment  of  amounts  rolled  into  or 
out  of  an  eligible  governmental  plan  and 
stated  that  amounts  rolled  into  the  plan 
are  treated  as  amounts  deferred  under 
the  plan  for  piu^oses  of  the  regulations. 
Some  commentators  requested  that 
consideration  be  given  to  allowing 
eligible  governmental  plans  to  have  the 
same  flexibility  that  they  claimed  was 
permitted  for  qualified  plans  with 
respect  to  the  timing  of  distributions  of 
rolled-in  assets.  Specifically,  these 
commentators  requested  the  ability  for 
an  eligible  governmental  plan  to  allow 
a  participant  to  receive  a  distribution  of 
rolled-in  assets  even  though  the 
participant  may  not  yet  be  eligible  for  a 
distribution  of  other  assets  held  under 
the  plan. 

Commentators  pointed  out  that,  since 
section  402(c)(10)  allows  an  eligible 
governmental  plan  to  accept  a  rollover 
contribution  only  if  the  rolled-in  assets 
from  other  plan  types  are  separately 
accounted  for  (in  order  to  apply  the 
section  72(t)  early  withdrawal  income 


tax  for  distributions  from  these  assets), 
this  ability  should  not  cause 
administrative  problems  for  plan 
sponsors.  Commentators  also  asserted 
that  the  flexibility  to  design  an  eligible 
governmental  plan  to  permit  such 
distributions  would  be  beneficial  to  its 
participants. 

These  regulations  do  not  permit  an 
eligible  governmental  plan  to  distribute 
rolled-Ln  assets  to  a  participant  who  is 
not  yet  eligible  for  a  distribution  imtil 
future  guidance  of  general  applicability 
is  published  that  addresses  this  issue. 
Treasury  and  the  IRS  intend  to  issue,  in 
the  near  future,  guidance  of  general 
applicability  resolving  this  issue  in 
coordination  with  the  applicable  rules 
for  qualified  plans  and  section  403(b) 
contracts. 

Commentators  also  requested 
clarification  on  the  order  of  accounts  for 
partial  distributions  to  participants  who 
have  rolled-in  assets  that  are  subject  to 
the  early  withdrawal  income  tax.  They 
requested  that  consideration  be  given  in 
final  regulations  to  clarifying  that  the 
participant  may  be  treated  as  receiving 
a  partial  distribution  first  from  other 
plan  assets  to  minimize  the  early 
withdrawal  income  tax  that  would 
otherwise  apply.  These  regulations 
clarify  that,  if  a  rollover  is  received  by 
an  eligible  governmental  plan  from  an 
IRA,  qualified  plan,  or  section  403(b) 
contract,  then  distributions  from  the 
eligible  governmental  plan  are  subject  to 
the  early  withdrawal  income  tax  in 
accordance  with  the  plan's  method  of 
accounting,  i.e.,  for  piuposes  of 
applying  the  section  72(t)  early 
withdrawal  income  tax.  a  distribution  is 
treated  as  made  from  an  eligible 
governmental  plan's  separate  account 
for  rollovers  ^om  an  IRA,  qualified 
plan,  or  section  403(b)  contract  only  if 
the  plan  accoimts  for  the  distribution  as 
a  distribution  from  that  account.  Thus, 
for  example,  an  eligible  governmental 
plan  may  provide  that  any 
unforeseeable  emergency  withdrawal  is 
made  from  other  accounts  to  the  extent 
possible,  in  which  event  the  early 
withdrawal  tax  will  not  apply  assuming 
that  the  plan  only  debits  such  other 
accounts  to  reflect  the  distribution. 

The  proposed  regulations  had  ^ 

requested  comments  on  the  issue  of 
separate  accounting  for  rolled-in 
amounts  and  asked  if  there  are  any 
special  characteristics  that  would  be  lost 
if  multiple  types  of  separate  accounts 
were  not  maintained.  Commentators 
asked  for  the  regulations  to  permit 
maintenance  of  a  single  rollover  account 
for  all  amounts  that  are  rolled  into  the 
eligible  governmental  plan.  These 
regulations  require  separate  accounting 
only  to  the  extent  mandated  by  section 
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402(c)(10),  i.e.,  only  for  rollovers  from 
IRAs,  qualified  plans  and  section  403(b) 
contracts.  Section  72(t)(9)  provides  that 
the  early  withdrawal  income  tax  applies 
to  distributions  from  rollovers 
attributable  to  ERAs,  qualified  plans,  and 
section  403(b)  contracts.  Thus,  if  an 
eligible  governmental  plan  accepts  a 
rollover  from  another  eligible 
governmental  plan  of  an  amount  that 
was  originally  deferred  under  an  eligible 
governmental  plan  and  cotamingles  that 
rollover  in  the  same  separate  accoimt 
that  includes  a  rollover  amount  from  an 
IRA,  qualified  plan,  or  section  403(b) 
contract,  then  distributions  from  that 
account  will  be  subject  to  the  early 
withdrawal  income  tax.  Accordingly,  in 
order  to  avoid  this  result,  eligible 
governmental  plans  may  choose  to 
establish  three  separate  accounts  for  a 
participant  even  though  these 
regulations  only  require  that  a  single 
separate  roUover  account  be  maintained 
for  all  amounts  that  are  rolled  into  an 
eligible  governmental  plan:  First,  an 
accoimt  for  all  amounts  deferred  under 
that  plan;  second,  an  accoimt  for  any 
rollover  from  another  eligible 
governmental  plan  (disregarding  any 
amounts  that  originated  from  an  IRA, 
qualified  plan,  or  section  403(b) 
contract);  and  third,  an  account  for  any 
rollover  amount  from  an  IRA,  qualified 
plan,  or  section  403(b)  contract 
(including  any  amounts  rolled  over  bom 
another  eligible  governmental  plan  that 
originated  from  an  IRA,  qualified  plan, 
or  section  403(b)  contract).  These 
regulations  include  an  example 
illustrating  that  the  early  withdrawal 
income  tax  would  not  apply  to  a  partial 
distribution  from  a  plan  with  such 
accounts  assiuning  that  the  plan  debits 
either  of  the  first  two  such  other 
accounts  to  reflect  the  distribution. 

6.  Ineligible  Plans  ' 

The  proposed  regulations  included 
guidance  regarding  ineligible  plans 
under  section  457(f).  Section  457(f) 
generally  provides  that,  in  the  case  of  an 
agreement  or  arrangement  for  the 
deferral  of  compensation,  the  deferred 
compensation  is  included  in  gross 
income  when  deferred  or,  if  later,  when 
the  rights  to  payment  of  the  deferred 
compensation  cease  to  be  subject  to  a 
substantial  risk  of  forfeiture.  Section 
457(f)  was  in  section  457  when  it  was 
added  to  the  Code  in  1978  for 
governmental  employees,  and  extended 
to  employees  of  tax-exempt 
organizations  (other  than  churches  or 
certain  church-controlled  organizations) 
in  1986,  because  unfunded  amounts 
held  by  a  tax-exempt  entity  compound 
tax  free  like  an  eligible  plan,  a  qualified 
plan,  or  a  section  403(b)  contract. 


Section  457(f)  was  viewed  as  essential 
in  order  to  provide  an  incentive  for 
employers  that  are  not  subject  to  income 
taxes  to  adopt  an  eligible  plan,  a 
qualified  plan,  or  a  section  403(b) 
contract.' 

Section  457(f)  does  not  apply  to  an 
eligible  plan,  a  qualified  plan,  a  section 
403(b)  contract,  a  section  403(c) 
contract,  a  transfer  of  property  described 
in  section  83,  a  trust  to  which  section 
402(b)  applies,  or  a  qualified 
governmental  excess  benefit 
arrangement  described  in  section 
415(m).  The  proposed  regulations  stated 
that  section  457(f)  applies  if  the  date  on 
which  there  is  no  substantial  risk  of 
forfeiture  with  respect  to  the 
compensation  deferred  precedes  the 
date  on  which  there  is  a  transfer  of 
property  to  which  section  83  applies. 
The  proposed  regulations  included 
several  examples,  including  an  example 
illustrating  that  section  457(f)  does  not 
fail  to  apply  merely  because  benefits  are 
subsequently  paid  by  a  transfer  of 
property.  Comments  were  requested  on 
the  coordination  of  sections  457(f)  and 
83  under  the  proposed  regulations. 

In  response,  a  number  of 
commentators  objected  to  the  proposed 
coordination  of  sections  457(f)  and  83, 
including  arguing  that  the  proposed 
regulation  would  place  tax-exempt 
organizations  at  a  competitive 
disadvantage  when  it  comes  to 
attracting  and  retaining  executive  talent 
because  it  would  effectively  eliminate 
the  use  of  discounted  mutual  fund 
options  as  a  tax  effective  component  of 
total  compensation.  Some  commentators 
also  asserted  that  the  proposed 
regulations  were  ambiguous  as  to  their 
applicability  to  steeply  discounted 
mutual  fund  options,  and  recommended 
that,  if  the  provision  is  not  removed,  at 
a  minimum  future  guidance  should  be 
more  specific. 

The  final  regulations  retain  the 
interpretation  of  the  coordination  of 
sections  457(f)  and  83  that  was  in  the 
proposed  regulations,  and  also  clarify 
the  apphcation  of  the  rule  by  adding  an 
example  involving  an  option  grant.  The 
regulations  also  include  a  clarification 
that,  when  benefits  are  paid  or  made 
available  under  an  ineUgible  plan,  the 
amount  included  in  gross  income  is 
equal  to  the  amount  paid  or  made 
available,  but  only  to  the  extent  that  the 
amount  exceeds  the  amount  the 
participant  included  in  gross  income 


'  See  generally  the  Beport  to  ihe  Congress  on  the 
Tax  Treatment  of  Deferred  Compensation  under 
Section  457.  Department  of  the  Treasury,  January 
1992  (available  from  the  Office  of  Tax  Policy.  Room 
5315.  Treasury  Department,  1500  Pennsylvania 
Avenue  NW..  Washington  DC  20220). 


when  he  or  she  obtained  a  vested  right 
to  the  benefit. 

7.  Sevemnce  Pay  and  Other  Exceptions 

hi  2000,  the  IRS  issued 
Announcement  2000-1  (2000-1  C.B. 
294),  which  provided  interim  guidance 
on  certain  broad-based,  nonelective 
plans  of  a  state  or  local  government  that 
were  in  existence  before  1999. 
Comments  were  requested  on 
arrangements,  such  as  those  maintained 
by  certain  state  or  local  governmental 
educational  institutions,  under  which 
supplemental  compensation  is  payable 
as  an  incentive  to  terminate 
employment,  or  as  an  incentive  to  retain 
retirement-eligible  employees,  to  ensure 
an  appropriate  workforce  during  periods 
in  which  a  temporary  surplus  or  deficit 
in  workforce  is  anticipated.  Treasury 
and  the  IRS  continue  to  be  interested  in 
receiving  comments  on  this  issue, 
which  should  be  sent  to  the  following 
address:  Internal  Revenue  Service  Attn- 
CC:DOM:CORP:R  (Section  457  Plans), 
Room  5201.  P.O.  Box  7604.  Ben 
Franklin  Station.  Washington.  DC 
20044.  Written  comments  may  be  hand 
delivered  Monday  through  Friday 
between  8  a.m.  and  4  p.m.  to:  Internal 
Revenue  Service.  Courier's  Desk.  Attn: 
CC:PA:RU  (Section  457  Plans),  llli 
Constitution  Avenue.  NW..  Washington. 
DC  20224.  Alternatively,  written 
comments  may  be  submitted 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting  them 
directly  to  the  IRS  hitemet  site  at: 
http://www.irs.gov/tax_regs/reglist.html. 
Comments  should  be  received  by 
October  9,  2003. 

8.  Effective  Date  of  the  Regulations 

The  proposed  regulations  included  a 
general  effective  date  under  which  the 
regulations  would  have  applied  to 
taxable  years  b^inning  after  December 
31,  2001.  This  is  the  general  effective 
date  for  the  changes  made  in  section  457 
by  EGTRRA.  Commentators  did  not 
express  concern  about  this  effective  date 
and  some  commentators  also  stated  that 
eligible  governmental  plans  have 
adopted  plan  amendments  to  address 
the  changes  that  have  been  allowed  by 
EGTRRA.  so  that  it  would  be 
appropriate  to  have  the  final  regulations 
effective  date  coincide  with  the  effective 
date  for  EGTRRA. 

These  regulations  are  generally 
applicable  to  taxable  years  begiiming 
after  December  31,  2001,  subject  to 
certain  specific  transition  rules.  Under 
one  of  these  transition  rules,  for  taxable 
years  beginning  after  December  31, 
2001,  and  before  January  1,  2004,  a  plan 
wiU  not  fail  to  be  an  eligible  plan  if  it 
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is  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  457(b).  Whether  a  plan  is 
operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  457Cb)  will  generally  be 
determined  based  on  all  of  the  relevant 
facts  and  circumstances,  including  the 
extent  to  which  the  employer  has 
resolved  unclear  issues  in  its  favor.  The 
regulations  state  that  a  plan  will  be 
deemed  to  be  operated  in  accordance 
with  a  reasonable,  good  faith 
interpretation  of  section  457(b)  if  it  is 
operated  in  accordance  with  the  terms 
of  these  regulations.  The  IRS  will  also 
deem  a  plan  to  be  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  section  457(b)  if  it  is 
operated  in  accordance  with  the  terms 
of  the  1982  regulations  as  in  effect  for 
taxable  years  beginning  before  January 
1,  2002  (to  the  extent  those  1982 
regulations  are  consistent  with 
subsequent  changes  in  law,  including 
EGTRRA)  or  in  accordance  with  the 
terms  of  the  2001  proposed  regulations. 
However,  a  plan  will  be  deemed  not  to 
be  operated  in  accordance  with  a 
reasonable,  good  faith  interpretation  of 
section  457(b)  if  it  is  operated  in  a 
manner  that  is  inconsistent  with  the 
terms  of  the  1982  regulations  as  in  effect 
for  taxable  years  beginning  before 
January  1,  2002  (to  the  extent  those  1982 
regulations  are  consistent  with 
subsequent  changes  in  law,  including 
EGTRRA)  except  to  the  extent  permitted 
under  either  these  final  regidations  or 
the  2001  proposed  regulations. 

Further,  there  is  a  special  delayed 
effective  date  for  the  rule  under  which 
an  eligible  governmental  plan  cannot 
distribute  rollover  account  benefits  to  a 
participant  who  is  not  yet  eligible  for  a 
distribution.  Thus,  this  rule  is  not 
applicable  imtil  years  beginning  after 
December  31,  2003,  since  this  issue  is 
expected  to  be  resolved  before  that  date. 

The  regulations  also  retain  the  rule  in 
the  proposed  regulations  under  which 
the  regulations  do  not  apply  with 
respect  to  an  option  that  lacked  a 
readily  ascertainable  fair  market  value 
(within  the  meaning  of  section  83(e)(3)) 
at  grant  that  was  granted  on  or  before 
May  8,  2002.  Thus,  the  status  of  such  an 
option  under  section  457(f)  would  be 
determined  without  regard  to  these 
regidations. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regidatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 


Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  collection  of  information  in  the 
regulations  is  in  section  1.457- 
8(a)(3)(ii)(B)  and  consists  of  the 
requirement  that  a  custodian  of  a 
custodial  account  may  be  a  person  other 
than  a  bank  only  if  the  person 
demonstrates  to  the  satisfaction  of  the 
Commissioner  that  the  manner  in  which 
the  person  will  administer  the  custodial 
account  will  be  consistent  with  the 
requirement  of  section  457(g)(1)  and  (3) 
of  the  Code.  This  certification  is  based 
on  the  fact  that  the  cost  of  submitting 
this  information  is  small,  even  for  small 
entities.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  conunent 
on  its  impact  on  small  business. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

■  Accordingly,  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   ». 

■  Far.  2.  Sections  1.457-1, 1.457-2, 
1.457-3  and  1.457—4  are  revised  to  read 
as  follows: 

§  1 .457-1    General  overviews  of  section 
457. 

Section  457  provides  rules  for 
nonqualified  deferred  compensation 
plans  established  by  eligible  employers 
as  defined  under  §  1.457-2(d).  Eligible 
employers  can  establish  either  deferred 
compensation  plans  that  are  eligible 
plans  and  that  meet  the  requirements  of 
section  457(b)  and  §§1.457-3  through 
1.457-10,  or  deferred  compensation 
plans  or  arrangements  that  do  not  meet 
the  requirements  of  section  457(b)  and 
§§  1.457-3  through  1.457-10  and  that 


are  subject  to  tax  treatment  under 
section  457(f)  and  §  1.457-11. 

§1.457-2    Definitions. 

This  section  sets  forth  the  definitions 
that  are  used  under  §§  1.457-1  through 
1.457-11. 

(a)  Amount(s)  deferred.  Ainount(s) 
deferred  means  the  total  annual 
deferrals  under  an  eligible  plan  in  the 
ciurent  and  prior  years,  adjusted  for 
gain  or  loss.  Except  as  provided  at 

§§  1.457-4(c)(l)(iii)  and  1.457-6(a), 
amount(s)  deferred  includes  any 
rollover  amount  held  by  an  eligible  plan 
as  orovided  imder  §  1.457-10(e). 

(b)  Annual  defenral(s) — (1)  Annual 
deferral(s)  means,  with  respect  to  a 
taxable  year,  the  amount  of 
compensation  deferred  under  an  eligible 
plan,  whether  by  salary  reduction  or  by 
nonelective  employer  contribution.  The 
amount  of  compensation  deferred  under 
an  eligible  plan  is  taken  into  account  as 
an  annual  deferral  in  the  taxable  year  of 
the  participant  in  which  deferred,  or,  if 
later,  the  year  in  which  the  amount  of 
compensation  deferred  is  no  longer 
subject  to  a  substantial  risk  of  forfeiture. 

(2)  If  the  amount  of  compensation 
deferred  under  the  plan  dming  a  taxable 
year  is  not  subject  to  a  substantial  risk 
of  forfeiture,  the  amount  taken  into 
account  as  an  annual  deferral  is  not 
adjusted  to  reflect  gain  or  loss  allocable 
to  the  compensation  deferred.  If, 
however,  the  amount  of  compensation 
deferred  under  the  plan  during  the 
taxable  year  is  subject  to  a  substantial 
risk  of  forfeiture,  the  amount  of 
compensation  deferred  that  is  taken  into 
account  as  an  annual  deferral  in  the 
taxable  year  in  which  the  substantial 
risk  of  forfeiture  lapses  must  be  adjusted 
to  reflect  gain  or  loss  allocable  to  the 
compensation  deferred  until  the 
substantial  risk  of  forfeiture  lapses. 

(3)  If  the  eligible  plan  is  a  defined 
benefit  plan  within  the  meaning  of 
section  414(j),  the  annual  deferral  for  a 
taxable  year  is  the  present  value  of  the 
increase  during  the  taxable  year  of  the 
participant's  accrued  benefit  that  is  not 
subject  to  a  substantial  risk  of  forfeitiue 
(disregarding  any  such  increase 
attributable  to  prior  annual  deferrals). 
For  this  purpose,  present  value  must  be 
determined  using  actuarial  assumptions 
and  methods  that  are  reasonable  (both 
individually  and  in  the  aggregate),  as 
determined  by  the  Commissioner. 

(4)  For  purposes  solely  of  applying 
§  1.457-4  to  determine  the  maximum 
amount  of  the  annual  deferral  for  a 
participant  for  a  taxable  year  under  an 
eligible  plan,  the  maximum  amount  is 
reduced  by  the  amount  of  any  deferral 
for  the  participant  imder  a  plan 
described  at  paragraph  {k)(4)(i)  of  this 
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section  (relating  to  certain  plans  in 
existence  before  January  1,  1987)  as  if 
that  deferral  were  an  annual  deferral 
under  another  eligible  plan  of  the 
employer. 

(c)  Beneficiary.  Beneficiary  means  a 
person  who  is  entitled  to  benefits  in 
respect  of  a  participant  following  the 
participant's  death  or  an  alternate  payee 
as  described  in  §  1.457-10(c). 

(d)  Catch-up.  Catch-up  amount  or 
catch-up  limitation  for  a  participant  for 
a  taxable  year  means  the  annual  deferral 
permitted  imder  section  414(v)  (as 
described  in  §  1.457-4(c)(2))  or  section 
457(b)(3)  (as  described  in  §  1.457- 
4(c)(3))  to  the  extent  the  amoimt  of  the 
annual  deferral  for  the  participant  for 
the  taxable  year  is  permitted  to  exceed 
the  plan  ceiling  applicable  under 
section  457(b)(2)  (as  described  in 
§1.457-4(c)(l)). 

(e)  Ehgible  employer.  Eligible 
employer  means  an  entity  3iat  is  a  State 
that  establishes  a  plan  or  a  tax-exempt 
entity  that  establishes  a  plan.  The 
performance  of  services  as  an 
independent  contractor  for  a  State  or 
local  government  or  a  tax-exempt  entity 
is  treated  as  the  performance  of  services 
for  an  eligible  employer.  The  term 
eligible  employer  does  not  include  a 
chiut:h  as  defined  in  section 
312l(w)(3)(A),  a  qualified  church- 
controlled  organization  as  defined  in 
section  3121(w)(3)(B),  or  the  Federal 
government  or  any  agency  or 
instrumentality  thereof.  Thus,  for 
example,  a  nursing  home  which  is 
associated  with  a  church,  but  which  is 
not  itself  a  chinch  (as  defined  in  section 
3121(w)(3){A))  or  a  quaUfied  church- 
controlled  organization  as  defined  in 
section  3121(w)(3)(B)),  would  be  an 
eligible  employer  if  it  is  a  tax-exempt 
entity  as  defined  in  paragraph  (m)  of 
this  section. 

(f)  Eligible  plan.  An  eligible  plan  is  a 
plan  that  meets  the  requirements  of 
§§  1.457-3  through  1.457-10  that  is 
established  and  maintained  by  an 
eligible  employer.  An  eligible 
governmental  plan  is  an  eligible  plan 
that  is  established  and  maintained  by  an 
ehgible  employer  as  defined  in 
paragraph  (1)  of  this  section.  An 
arrangement  does  not  fail  to  constitute 
a  single  eligible  governmental  plan 
merely  because  the  arrangement  is 
funded  through  more  than  one  trustee, 
custodian,  or  insurance  carrier.  An 
eligible  plan  of  a  tax-exempt  entity  is  an 
eligible  plan  that  is  established  and 
maintained  by  an  eligible  employer  as 
defined  in  paragraph  (m)  of  this  section. 

(g)  Includible  compensation. 
Includible  compensation  of  a 
participant  means,  with  respect  to  a 
taxable  year,  the  participant's 


compensation,  as  defined  in  section 
415(c)(3),  for  services  performed  for  the 
eligible  employer.  The  amoimt  of 
includible  compensation  is  determined 
without  regard  to  any  community 
property  laws. 

(h)  Ineligible  plan.  Ineligible  plan 
means  a  plan  established  and 
maintained  by  an  eligible  employer  that 
is  not  maintained  in  accordance  with 
§§  1.457-3  through  1.457-10.  A  plan 
that  is  not  established  by  an  eligible 
employer  as  defined  in  paragraph  (e)  of 
this  section  is  neither  an  eligible  nor  an 
.  ineligible  plan. 

(i)  Nonelective  employer  contribution. 
A  nonelective  employer  contribution  is 
a  contribution  made  by  an  eligible 
employer  for  the  participant  with 
respect  to  which  the  participant  does 
not  have  the  choice  to  receive  the 
contribution  in  cash  or  property.  Solely 
for  purposes  of  section  457  and 
§§  1.457-2  through  1.457-11,  the  term 
nonelective  employer  contribution 
includes  employer  contributions  that 
would  be  described  in  section  401  (m)  if 
they  were  contributions  to  a  qualified 
plan. 

(j)  Participant.  Participant  in  an 
eligible  plan  means  an  individual  who 
is  currently  deferring  compensation,  or 
who  has  previously  deferred 
compensation  under  the  plan  by  salary 
reduction  or  by  nonelective  employer 
contribution  and  who  has  not  received 
a  distribution  of  his  or  her  entire  benefit 
under  the  eligible  plan.  Only 
individuals  who  perform  services  for 
the  eligible  employer,  either  as  an 
employee  or  as  an  independent 
contractor,  may  defer  compensation 
under  the  eligible  plan. 

(k)  Plan.  Plan  includes  any  agreement 
or  arrangement  between  an  eligible 
employer  and  a  participant  or 
participants  (including  an  individual 
employment  agreement)  under  which 
the  payment  of  compensation  is 
deferred  (whether  by  salary  reduction  or 
by  nonelective  employer  contribution). 
The  following  types  of  plans  are  not 
treated  as  agreements  or  arrangement 
under  which  compensation  is  deferred: 
a  bona  fide  vacation  leave,  sick  leave, 
compensatory  time,  severance  pay, 
disability  pay,  or  death  benefit  plan 

described  in  section  457(e)(ll)(A)(i)  and 
any  plan  paying  length  of  service 
awards  to  bona  fide  volunteers  (and 
their  beneficiaries)  on  account  of 
qualified  services  performed  by  such 
volunteers  as  described  in  section 
457(e)(ll)(A)(ii).  Further,  the  term  plan 
does  not  include  any  of  the  follov«ng 
(and  section  457  and  §§  1.457-2  through 
1.457-11  do  not  apply  to  any  of  the 
following) — 


(1)  Any  nonelective  deferred 
compensation  under  which  all 
individuals  (other  than  those  who  have 
not  satisfied  any  applicable  initial 
service  requirement)  with  the  same 
relationship  with  the  eligible  employer 
are  covered  under  the  same  plan  with 
no  individual  variations  or  options 
under  the  plan  as  described  in  section 
457(e)(12),  but  only  to  the  extent  the 
compensation  is  attributable  to  services 
performed  as  an  independent 
contractor; 

(2)  An  agreement  or  arrangement 
described  in  §  1.457-ll(b); 

(3)  Any  plan  satisfying  the  conditions 
in  section  1107(c)(4)  of  the  Tax  Reform 
Act  of  1986  (100  Stat.  2494)  (TRA  '86) 
(relating  to  certain  plans  for  State 
judges);  and 

(4)  Any  of  the  following  plans  or 
arraujgements  (to  which  specific 
transitional  statutory  exclusions 
apply)— 

(i)  A  plan  or  arrangement  of  a  tax- 
exempt  entity  in  existence  prior  to 
January  1,  1987,  if  the  conditions  of 
section  1107(c)(3)(B)  of  the  TRA  '86,  as 
amended  by  section  1011(e)(6)  of 
Technical  and  Miscellaneous  Revenue 
Act  of  1988  (102  Stat.  3700)  (TAMRA), 
are  satisfied  (see  §  1.457-2(b)(4)  for  a 
special  rule  regarding  such  plan); 

(ii)  A  collectively  bargained 
nonelective  deferred  a  compensation 
plan  in  effect  on  December  31,  1987,  if 
the  conditions  of  section  6064(d)(2)  of 
TAMRA  are  satisfied; 

(iii)  Amounts  described  in  section 
6064(d)(3)  of  TAMRA  (relating  to 
certain  nonelective  deferred 
compensation  arrangements  in  effect 
before  1989);  and 

(iv)  Any  plan  satisfying  the  conditions 
in  section  1107(c)(4)  or  (5)  of  TRA  '86 
(relating  to  certain  plans  for  certain 
individuals  with  respect  to  which  the 
Service  issued  guidance  before  1977). 

(1)  State.  State  means  a  State  (treating 
the  District  of  Columbia  as  a  State  as 
provided  under  section  7701(a)(10)),  a 
political  subdivision  of  a  State,  and  any 
agency  or  instrumentality  of  a  State. 

(m)  Tax-exempt  entity.  Tax-exempt 
entity  includes  any  organization  exempt 
fi-om  tax  under  subtitle  A  of  the  Internal 
Revenue  Code,  except  that  a 
governmental  unit  (including  an 
international  governmental 
organization)  is  not  a  tax-exempt  entity. 

(n)  Trust.  Trust  means  a  trust 
described  under  section  457(g)  and 
§  1.457-8.  Custodial  accounts  and 
contracts  described  in  section  401(f)  are 
treated  as  trusts  under  the  rules 
described  in  §  1.457-8(a)(2). 


41236 Federal  Register/ Vol.  68,  No.  133 /Friday,  July  11.  2003 /Rules  and  Regulations 


§  1 .457-3    General  introduction  to  eligible 
plans. 

(a)  Compliance  in  form  and  operation. 
An  eligible  plan  is  a  written  plan 
established  and  maintained  by  an 
eligible  employer  that  is  maintained,  in 
both  form  and  operation,  in  accordance, 
with  the  requirements  of  §§  1.457—4 
through  1.457-10.  An  eligible  plan  must 
contain  all  the  material  terms  and 
conditions  for  benefits  under  the  plan. 
An  eligible  plan  may  contain  certain 
optional  features  not  required  for  plan 
eligibility  under  section  457(b),  such  as 
distributions  for  unforeseeable 
emergencies,  loans,  plan-to-plan 
transfers,  additional  deferral  elections, 
acceptance  of  rollovers  to  the  plan,  and 
distributions  of  smaller  accounts  to 
eligible  participants.  However,  except  as 
otherwise  specifically  provided  in 
§§1.457-4  through  1.457-10,  if  an 
eligible  plan  contains  any  optional 
provisions,  the  optional  provisions  must 
meet,  in  both  form  and  operation,  the 
relevant  requirements  under  section  457 
and  §§1.457-2  through  1.457-10. 

(b)  Treatment  as-single  plan.  In  any 
case  in  which  multiple  plans  are  used 
to  avoid  or  evade  the  requirements  of 
§§  1.457-4  through  1.457-10,  the 
Commissioner  may  apply  the  rules 
imder  §§  1.457-4  through  1.457-10  as  if 
the  plans  were  a  single  plan.  See  also 

§  1.457-4(cK3)(v)  (requiring  an  eligible 
employer  to  have  no  more  than  one 
normal  retirement  age  for  each 
participant  under  all  of  the  eligible 
plans  it  sponsors),  the  second  sentence 
of  §  1.457^(e)(2)  (treating  deferrals 
under  all  eligible  plans  under  which  an 
individual  participates  by  virtue  of  his 
or  her  relationship  with  a  single 
employer  as  a  single  plan  for  purposes 
of  determining  excess  deferrals),  and 
§  1.457-5  (combining  annual  deferrals 
under  all  eligible  plans). 

§1.457-4    Annual  deferrals,  deferral 
limitations,  and  deferral  agreements  under 
eligible  plans. 

(a)  Taxation  of  annual  deferrals. 
Annual  deferrals  that  satisfy  the 
requirements  of  paragraphs  (b)  and  (c)  of 
this  section  are  excluded  from  the  gross 
income  of  a  participant  in  the  year 
deferred  or  contributed  and  are  not 
includible  in  gross  income  imtil  paid  to 
the  participant  in  the  case  of  an  eligible 
governmental  plan,  or  until  paid  or 
otherwise  made  available  to  the 
participant  in  the  case  of  an  eligible 
plan  of  a  tax-exempt  entity.  See  §  1.457- 
7. 

(b)  Agreement  for  deferral.  In  order  to 
be  an  eligible  plan,  the  plan  must 
provide  that  compensation  may  be 
deferred  for  any  calendar  month  by 
salary  reduction  only  if  an  agreement 


providing  for  the  deferral  has  been 
entered  into  before  the  first  day  of  the 
month  in  which  the  compensation  is 
paid  or  made  available.  A  new 
employee  may  defer  compensation 
payable  in  the  calendar  month  during 
which  the  participant  first  becomes  an 
employee  if  an  agreement  providing  for 
the  deferral  is  entered  into  on  or  before 
the  first  day  on  which  the  participant 
performs  services  for  the  eligible 
employer.  An  eligible  plan  may  provide 
that  if  a  participant  enters  into  an 
agreement  providing  for  deferral  by 
salary  reduction  under  the  plan,  the 
agreement  will  remain  in  effect  until  the 
participant  revokes  or  alters  the  terms  of 
the  agreement.  Nonelective  employer 
contributions  are  treated  as  being  made 
under  an  agreement  entered  into  before 
the  first  day  of  the  calendar  month. 

(c)  Maximum  deferral  limitations — (1) 
Basic  annual  limitation,  (i)  Except  as 
described  in  paragraphs  (c)(2)  and  (3)  of 
this  section,  in  order  to  be  an  eligible 
plan,  the  plan  must  provide  that  the 
aimual  deferral  amount  for  a  taxable 
year  (the  plan  ceiling)  may  not  exceed 
the  lesser  of — 

(A)  The  applicable  aimual  dollar 
amount  specified  in  section  457(e)(15): 
$11,000  for  2002;  $12,000  for  2003; 
$13,000  for  2004;  $14,000  for  2005;  and 
$15,000  for  2006  and  thereafter.  After 
2006,  the  $15,000  amount  is  adjusted  for 
cost-of-living  in  the  manner  described 
in  paragraph  {c)(4)  of  this  section;  or 

(B)  100  percent  of  the  participant's 
includible  compensation  for  the  taxable 
year. 

(ii)  The  amount  of  aimual  deferrals 
permitted  by  the  100  percent  of 
includible  compensation  limitation 
under  paragraph  (c)(l)(i)(B)  of  this 
section  is  determined  imder  section 
457(e)(5)  and  §1.457-2(g). 

(iii)  For  purposes  of  determining  the 
plan  ceiling  under  this  paragraph  (c), 
the  annual  deferral  amount  does  not 
include  any  rollover  amounts  received 
by  the  eligible  plan  under  §  1.457-10(e). 

(iv)  The  provisions  of  this  paragraph 
(c)(1)  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Participant  A,  who 
earns  $14,000  a  year,  enters  into  a  salary 
reduction  agreement  in  2006  with  A's  eligible 
employer  and  elects  to  defer  S13,000  of  A's 
compensation  for  that  year.  Participant  A  is 
not  eligible  for  the  catch-up  described  in 
paragraph  (c)(2)  or  (3)  of  this  section, 
participates  in  no  other  retirement  plan,  and 
has  no  other  income  exclusions  taken  into 
account  in  computing  includible 
compensation. 

(ii)  Conclusion.  The  annual  deferral  limit 
for  A  in  2006  is  the  lesser  of  $15,000  or  100 
percent  of  includible  compensation,  $14,000. 
A's  annual  deferral  of  $13,000  is  permitted 
under  the  plan  because  it  is  not  in  excess  of 


$14,000  and  thus  does  not  exceed  100 
percent  of  A's  includible  compensation. 

Example  2.  (i)  Facts.  Assume  the  same 
facts  as  in  Example  1,  except  that  A's  eligible 
employer  provides  an  immediately  vested, 
matching  employer  contribution  under  the 
plan  for  participants  who  make  telary 
reduction  deferrals  under  A's  eligible  plan. 
The  matching  contribution  is  equal  to  100 
percent  of  elective  contributions,  but  not  in 
excess  of  10  percent  of  compensation  (in  A's 
case.  $1,400). 

(ii)  Conclusion.  Participant  A's  annual 
deferral  exceeds  the  limitations  of  this 
paragraph  (c)(1).  A's  maximum  deferral 
limitation  in  2006  is  $14,000.  A's  salary 
reduction  deferral  of  $13,000  combined  with 
A's  eligible  employer's  nonelective  employer 
contribution  of  $1,400  exceeds  the  basic 
annual  limitation  of  this  paragraph  (c)(1) 
because  A's  annual  deferrals  total  $14,400.  A 
has  an  excess  deferral  for  the  taxable  year  of 
$400,  the  amount  exceeding  A's  permitted 
annual  deferral  limitation.  The  $400  excess 
deferral  is  treated  as  described  in  paragraph 
(e)  of  this  secUon. 

Example  3.  (i)  Facts.  Beginning  in  year 
2002,  Eligible  Employer  X  contributes  $3,000 
per  year  for  five  years  to  Participant  B's 
eligible  plan  account.  B's  interest  in  the 
account  vests  in  2006.  B  has  annual 
compensation  of  $50,000  in  each  of  the  five 
years  2002  through  2006.  Participant  B  is  41 
years  old.  B  is  not  eligible  for  the  catch-up 
described  in  paragraph  (c)(2)  or  (3)  of  this 
section,  participates  in  no  other  retirement 
plan,  and  has  no  other  income  exclusions 
taken  into  accoimt  in  compuUng  includible 
compensation.  Adjusted  for  gain  or  loss,  the  . 
value  of  B's  benefit  when  B's  interest  in  the 
account  vests  in  2006  is  $17,000. 

(ii)  Conclusion.  Under  this  vesting 
schedule,  $17,000  is>taken  into  account  as  an 
annual  deferral  in  2006.  B's  annual  deferrals 
under  the  plan  are  limited  to  a  maximum  of 
$15,000  in  2006.  Thus,  the  aggregate  of  the 
amounts  deferred,  $17,000,  is  in  excess  of  the 
B's  maximum  deferral  Hmitation  by  $2,000. 
The  $2,000  is  treated  as  an  excess  deferral 
described  in  paragraph  (e)  of  this  section. 

(2)  Age  50  catch-up — (i)  In  general.  In 
accordance  with  section  414(v)  and  the 
regulations  thereunder,  an  eligible 
governmental  plan  may  provide  for 
catch-up  contributions  for  a  participant 
who  is  age  50  by  the  end  of  the  year, 
provided  that  such  age  50  catch-up 
contributions  do  not  exceed  the  catch- 
up limit  imder  section  414(v)(2)  for  the 
taxable  year.  The  maximum  amoimt  of 
age  50  catch-up  contributions  for  a 
taxable  year  under  section  414{v)  i^  as 
follows:  $1,000  for  2002;  $2,000  for 
2003;  $3,000  for  2004;  $4,000  for  2005; 
and  $5,000  for  2006  and  thereafter.  After 
2006,  the  $5,000  amount  is  adjusted  for 
cost-of-living.  For  additional  guidance, 
see  regulations  under  section  414(v). 

(ii)  Coordination  with  special  section 
457  catch-up.  In  accordance  with 
sections  414(v){6)(C)  and  457(e)(18).  the 
age  50  catch-up  described  in  this 
paragraph  (c)(2)  does  not  apply  for  any 
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taxable  year  for  which  a  higher 
limitation  applies  under  the  special 
section  457  catch-up  under  paragraph 
(c)(3)  of  this  section.  Thus,  for  purposes 
of  this  paragraph  (c)(2)(ii)  and  paragraph 
(c)(3)  of  this  section,  the  specijil  section 
457  catch-up  imder  paragraph  (c)(3)  of 
this  section  applies  for  any  taxable  year 
if  and  only  if  the  plan  ceiling  taking  into 
account  paragraph  (c)(1)  of  this  section 
and  the  special  section  457  catch-up 
described  in  paragraph  (c)(3)  of  this 
section  (and  disregarding  the  age  50 
catch-up  described  in  this  paragraph 
(c)(2))  is  larger  than  the  plan  ceiling 
taking  into  account  paragraph  (c)(1)  of 
this  section  and  the  age  50  catch-up 
described  in  this  paragraph  (c)(2)  (and 
disregarding  the  special  section  457 
catch-up  described  in  paragraph  (c)(3)  of 
this  section).  Thus,  if  a  plan  so  provides, 
a  participant  who  is  eligible  for  the  age 
50  catch-up  for  a  year  and  for  whom  the 
year  is  also  one  of  the  participant's  last 
three  taxable  years  ending  before  the 
participant  attains  normal  retirement 
age  is  eligible  for  the  larger  of— 

(A)  The  plan  ceiling  under  paragraph 
(c)(1)  of  this  section  and  the  age  50 
catch-up  described  in  this  paragraph 
(c)(2)  (and  disregarding  the  special 
section  457  catch-up  described  in 
paragraph  (c)(3)  of  this  section)  or 

(B)  The  plan  ceiling  under  paragraph 
(c)(1)  of  this  section  and  the  special 
section  457  catch-up  described  in 
paragraph  (c)(3)  of  this  section  (and 
disregarding  the  age  50  catch-up 
described  in  this  paragraph  (c)(2)). 

(iii)  Examples.  The  provisions  of  this 
paragraph  (c)(2)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Participant  C,  who  is 
55,  is  eligible  to  participate  in  an  eligible 
governmental  plan  in  2006.  The  plan 
provides  a  normal  retirement  age  of  65.  The 
plan  provides  limitations  on  annual  deferrals 
up  to  the  maximum  permitted  under 
paragraphs  (c)(1)  and  (3)  of  this  section  and 
the  age  50  catch-up  described  in  this 
paragraph  (c)(2).  For  2006,  C  will  receive 
compensation  of  $40,000  from  the  eligible 
employer.  C  desires  to  defer  the  maximum 
amount  possible  in  2006.  The  applicable 
basic  dollar  limit  of  paragraph  (c)(l)(i)(A)  of 
this  section  is  $15,000  for  2006  and  the 
additional  dollar  amount  permitted  under  the 
age  50  catch-up  is  $5,000  for  2006. 

(ii)  Conclusion.  C  is  eligible  for  the  age  50 
catch-up  in  2006  because  C  is  55  in  2006. 
However.  C  is  not  eligible  for  the  special 
section  457  catch-up  under  paragraph  (c)(3) 
of  this  section  in  2006  because  2006  is  not 
one  of  the  last  three  taxable  years  ending 
before  C  attains  normal  retirement  age. 
Accordingly,  the  maximum  that  C  may  defer 
for  2006  is  $20,000 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1,  except  that,  in  2006,  C  will 
attain  age  62.  The  maximum  amount  that  C 
can  elect  under  the  special  section  457  catch- 


up under  paragraph  (c)(3)  of  this  secUon  is 
$2,000  for  2006. 

(ii)  Conclusion.  The  maximum  that  C  may 
defer  for  2006  is  $20,000.  This  is  the  sum  of 
the  basic  plan  ceiling  under  paragraph  (c)(1) 
of  this  section  equal  to  $15,000  and  the  age 
50  catch-up  equal  to  $5,000.  The  special 
section  457  catch-up  under  paragraph  (c)(3) 
of  this  section  is  not  appUcable  since  it 
provides  a  smaller  plan  ceiling. 

Example  3.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  2,  except  that  the  maximum 
additional  amount  that  C  can  elect  under  the 
special  section  457  catch-up  under  paragraph 
(c)(3)  of  this  section  is  $7,000  for  2006. 

(ii)  Conclusion.  The  maximum  that  C  may 
defer  for  2006  is  $22,000.  This  is  the  sum  of 
the  basic  plan  ceiling  under  paragraph  (c)(1) 
of  this  section  equal  to  $15,000.  plus  the 
additional  special  section  457  catch-up  under 
paragraph  (c)(3)  of  this  section  equal  to 
$7,000.  The  additional  dollar  amount 
permitted  under  the  age  50  catch-up  is  not 
applicable  to  C  for  2006  because  it  provides 
a  smaller  plan  ceiling. 

(3)  Special  section  457  catch-up — (i) 
In  general.  Except  as  provided  in 
paragraph  (c)(2)(ii)  of  this  section,  an 
eligible  plan  may  provide  that,  for  one 
or  more  of  the  participant's  last  throe 
taxable  years  ending  before  the 
participant  attains  normal  retirement 
age,  the  plan  ceiling  is  an  amount  not 
in  excess  of  the  lesser  of— 

(A)  Twice  the  dollar  amount  in  effect 
under  paragraph  (c)(l)(i)(A)  of  this 
section;  or 

(B)  The  imderutilized  limitation 
determined  imder  paragraph  (c)(3)(ii)  of 
this  section. 

(ii)  Underutilized  limitation.  The 
imderutilized  amoimt  determined  under 
this  paragraph  {c){3)(ii)  is  the  sum  of— 

(A)  The  plan  c^ling  established  under 
paragraph  (c)(1)  of  this  section  for  the 
taxable  year;  plus 

(B)  The  plan  ceiling  established  under 
paragraph  (c)(1)  of  this  section  (or  under 
section  457(b)(2)  for  any  year  before  the 
applicability  date  of  this  section)  for  any 
prior  taxable  year  or  years,  less  the 
amount  of  annual  deferrals  under  the 
plan  for  such  prior  taxable  year  or  years 
(disregarding  any  aimual  deferrals 
tmder  the  plan  permitted  under  the  age 
50  catch-up  under  paragraph  (c)(2)  of 
this  section). 

(iii)  Determining  underutilized 
limitation  under  paragraph  (c)(3}(ii)(B) 
of  this  section.  A  prior  taxable  year  is 
taken  into  account  under  paragraph 
(c)(3)(ii)(B)  of  this  section  only  if  it  is  a 
year  beginning  after  December  31, 1978, 
in  which  the  participant  was  eligible  to 
participate  in  the  plan,  and  in  which 
compensation  deferred  (if  any)  imder 
the  plan  during  the  year  was  subject  to 
a  plan  ceiling  established  imder 
paragraph  (c)(1)  of  this  section.  This 
paragraph  (t)(3)(iii)  is  subject  to  the 


special  rules  in  paragraph  (c)(3)(iv)  of 
this  section. 

(iv)  Special  rules  concerning 
application  of  the  coordination  limit  for 
years  prior  to  2002  for  purposes  of 
determining  the  underutilized 
limitation— {A)  General  rule.  For 
purposes  of  determining  the 
underutilized  limitation  for  years  prior 
to  2002,  participants  remain  subject  to 
the  rules  in  effect  prior  to  the  repeal  of 
the  coordination  limitation  under 
section  457(c)(2).  Thus,  the  applicable 
basic  annual  limitation  under  paragraph 
(c)(1)  of  this  section  and  the  special 
section  457  catch-up  under  this 
paragraph  (c)(3)  for  years  in  effect  prior 
to  2002  are  reduced,  for  purposes  of 
determining  a  participant's 
underutilized  amount  under  a  plan,  by 
amounts  excluded  from  the  participant's 
income  for  any  prior  taxable  year  by 
reason  of  a  nonelective  employer 
contribution,  salary  reduction  or 
elective  contribution  under  any  other 
eligible  section  457(b)  plan,  or  a  salary 
reduction  or  elective  contribution  under 
any  401  (k)  qualified  cash  or  deferred 
arrangement,  section  402(h)(1)(B) 
simplified  employee  pension  (SARSEF), 
section  403(b)  annuity  contract,  and 
section  408(p)  simple  retirement 
account,  or  under  any  plan  for  which  a 
deduction  is  allowed  because  of  a 
contribution  to  an  organization 
described  in  section  501(c)(18)  (pre- 
2002  coordination  plans).  Similarly,  in 
applying  the  section  457(b)(2)(B) 
limitation  for  includible  compensation 
for  years  prior  to  2002,  the  limitation  is 
33  Vs  percent  of  the  participant's 
compensation  includible  in  gross 
income. 

(B)  Coordination  limitation  applied  to 
participant.  For  purposes  of 
determining  the  underutilized 
limitation  for  years  prior  to  2002,  the 
coordination  limitation  applies  to  pre- 
2002  coordination  plans  of  all 
employers  for  whom  a  participant  has 
periformed  services,  whether  or  not 
those  are  plans  of  the  participant's 
current  eligible  employer.  Thus,  for 
purposes  of  determining  the  amount 
excluded  from  a  participant's  gross 
income  in  any  prior  taxable  year  under 
paragraph  (c)(3)(ii)(B)  of  tiiis  section,  the 
participant's  annual  deferrals  under  an 
eligible  plan,  and  salary  reduction  or 
elective  deferrals  under  all  other  pre- 
2002  coordination  plans,  must  be 
determined  on  an  aggregate  basis.  To  the 
extent  that  the  combined  deferrals  for 
years  prior  to  2002  exceeded  the 
maximum  deferral  limitations,  the 
amount  is  treated  as  an  excess  deferral 
under  paragraph  (e)  of  this  section  for 
those  prior  years. 
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(C)  Special  rule  where  no  annual 
deferrals  under  the  eligible  plan.  A 
participant  who,  altliough  eligible,  did 
not  defer  any  compensation  imder  the 
eligible  plan  in  any  year  before  2002  is 
not  subject  to  the  coordinated  deferral 
limit,  even  though  the  participant  may 
have  deferred  compensation  imder  one 
of  the  other  pre-2002  coordination 
plans.  An  individual  is  treated  as  not 
having  deferred  compensation  under  an 
eligible  plan  for  a  prior  taxable  year  if 
all  annual  deferrals  under  the  plan  are 
distributed  in  accordance  with 
paragraph  (e)  of  this  section.  Thus,  to 
the  extent  that  a  participant  participated 
solely  in  one  or  more  of  the  other  pre- 
2002  coordination  plans  during  a  prior 
taxable  year  (and  not,the  eligible  plan), 
the  participant  is  not  subject  to  the 
coordinated  limitation  for  that  prior 
taxable  year.  However,  the  participant  is 
treated  as  having  deferred  an  amount  in 
a  prior  taxable  year,  for  purposes  of 
determining  the  underutilized 
limitation  for  that  prior  taxable  year 
under  this  paragraph  (c)(3)(iv)(C),  to  the 
extent  of  the  participant's  aggregate 
salary  reduction  contributions  and 
elective  deferrals  under  all  pre-2002 
coordination  plans  up  to  the  maximum 
deferral  limitations  in  effect  under 
section  457(b)  for  that  prior  taxable  year. 
To  the  extent  an  employer  did  not  offer 
an  eligible  plan  to  an  individual  in  a 
prior  given  year,  no  underutilized 
limitation  is  available  to  the  individual 
for  that  prior  year,  even  if  the  employee 
subsequently  becomes  eligible  to 
participate  in  an  eligible  plan  of  the 
employer. 

(D)  Examples.  The  provisions  of  this 
paragraph  (t)(3)(iv)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  In  2001  and  in  years 
prior  to  2001,  Participant  D  earned  S50,000 
a  year  and  was  eligible  to  participate  in  both 
an  eligible  plan  and  a  section  401(k)  plan. 
However.  D  had  always  participated  only  in 
the  section  401  (k)  plan  and  had  always 
deferred  the  maximum  amount  possible.  For 
each  year  before  2002,  the  maximum  amount 
permitted  under  section  401  (k)  exceeded  the 
limitation  of  paragraph  (c)(3)(i)  of  this 
section.  In  2002,  D  is  in  the  3-year  period 
prior  to  D's  attainment  of  the  eligible  plan's 
normal  retirement  age  of  65,  and  D  now 
wants  to  participate  in  the  eligible  plan  and 
make  annual  deferrals  of  up  lo  S30.000  under 
the  plan's  special  section  457  catch-up 
provisions.  » 

(ii)  Conclusion.  Participant  D  is  treated  as 
having  no  underutilized  amount  under 
paragraph  (cK3)(ii)(B}  of  this  section  for  2002 
for  purposes  of  the  catch-up  limitation  under 
section  457(b)(3)  and  paragraph  (c)(3)  of  this 
section  because,  in  each  of  the  years  tjefore 
2002.  D  has  deferred  an  amount  equal  to  or 
in  excess  of  the  limitation  of  paragraph 
(c)(3)(i)  of  this  section  under  all  of  D's 
coordinated  plans. 


Example  2.  (i)  Facts.  Assume  the  same 
facts  as  in  Example  1 .  except  that  D  only 
deferred  $2,500  per  year  under  the  section 
401  (k)  plan  for  one  year  before  2002. 

(ii)  Conclusion.  D  is  treated  as  having  an 
underutilized  amount  under  paragraph 
(c)(3)(ii)(B)  of  this  section  for  2002  for 
purposes  of  the  special  section  457  catch-up 
limitation.  This  is  because  D  has  deferred  an 
amount  for  prior  years  that  is  less  than  the 
limitation  of  paragraph  (c)(l)(i)  of  this  section 
under  all  of  D's  fcoordinated  plans. 

Example  3.  (i)  Facts.  Participant  E,  who 
earned  SI 5,000  for  2000,  entered  into  a  salary 
reduction  agreement  in  2000  with  E's  eligible 
employer  and  elected  to  defer  $3,000  for  that 
year  under  E's  eligible  plan.  For  2000,  E's 
eligible  employer  provided  an  immediately 
vested,  matching  employer  contribution 
under  the  plan  for  participants  who  make 
salary  reduction  deferrals  under  E's  eligible 
plan.  The  matching  contribution  was  equal  to 
67  percent  of  elective  contributions,  but  not 
in  excess  of  10  percent  of  compensation 
before  salary  reduction  deferrals  (in  E's  case. 
$1,000).  For  2000,  E  was  not  eligible  for  any 
catch-up  contribution,  participated  in  no 
other  retirement  plan,  and  had  no  other 
income  exclusions  taken  into  account  in 
computing  taxable  compensation. 

(ii)  Conclusion.  Particif)ant  E's  annual 
deferral  equaled  the  maximum  limitation  of 
section  457(b)  for  2000.  E's  maximum 
deferral  limitation  in  2000  was  $4,000 
because  E's  includible  compensation  was 
$12,000  ($15,000  minus  the  deferral  of 
$3,000)  and  the  applicable  limitation  for 
2000  was  one  third  of  the  individual's 
includible  compensation  (one-third  of 
$12,000  equals  $4,000).  E's  salary  reduction 
deferral  of  $3,000  combined  with  E's  eligible 
employer's  matching  contribution  of  $1,000 
equals  the  limitation  of  section  457(b)  for 
2000  because  E's  annual  deferrals  totaled 
$4,000.  E's  underutilized  amount  for  2000  is 
zero. 

(v)  Normal  retirement  age — (A) 
General  rule.  For  purposes  of  the  special 
section  457  catch-up  in  this  paragraph 
(c)(3),  a  plan  must  specify  the  normal 
retirement  age  under  the  plan.  A  plan 
may  define  normal  retirement  age  as  any 
age  that  is  on  or  after  the  earlier  of  age 
65  or  the  age  at  which  participants  have 
the  right  to  retire  and  receive,  under  the 
basic  defined  benefit  pension  plan  of 
the  State  or  tax-exempt  entity  (or  a 
money  purchase  pension  plan  in  which 
the  participant  also  participates  if  the 
participant  is  not  eligible  to  participate 
in  a  defined  benefit  plan),  immediate 
retirement  benefits  without  actuarial  or 
similar  reduction  because  of  retirement 
before  some  later  specified  age,  and  that 
is  not  later  than  age  7OV2.  Alternatively, 
a  plan  may  provide  that  a  participant  is 
allowed  to  designate  a  normal 
retirement  age  within  these  ages.  For 
purposes  of  the  special  section  457 
catch-up  in  this  paragraph  (c)(3),  an 
entity  sponsoring  more  than  one  eligible 
plan  may  not  permit  a  participant  to 


have  more  than  one  normal  retirement 
age  under  the  eligible  plans  it  sponsors. 

(B)  Special  rule  for  eligible  plans  of 
qualified  police  or  firefighters.  An 
eligible  plan  with  participants  that 
include  qualified  police  or  firefighters 
as  defined  under  section 
415(b)(2)(H){ii){I)  may  designate  a 
normal  retirement  age  for  such  qualified 
police  or  firefighters  that  is  earlier  than 
the  earliest  normal  retirement  age 
designated  under  the  general  rule  of 
paragraph  (c)(3)(i)(A)  of  this  section,  but 
in  no  event  may  the  normal  retirement 
age  be  earlier  than  age  40.  Alternatively, 
a  plan  may  allow  a  qualified  police  or 
firefighter  participant  to  designate  a 
normal  retirement  age  that  is  between 
age  40  and  age  7OV2. 

(vi)  Examples.  The  provisions  of  this 
paragraph  (c)(3)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Participant  F,  who 
will  turn  61  on  April  1,  2006,  becomes 
eligible  to  participate  in  an  eligible  plan  on 
fanuary  1,  2006.  The  plan  provides  a  normal 
retirement  age  of  65.  The  plan  provides 
limitations  on  annual  deferrals  up  to  the 
maximum  permitted  under  paragraphs  (c)(1) 
through  (3)  of  this  section.  For  2006,  F  will 
receive  compensation  of  $40,000  from  the 
eligible  employer.  F  desires  to  defer  the 
maximum  amount  possible  in  2006.  The 
applicable  basic  dollar  limit  of  paragraph 
(c)(l)(i)(A)  of  this  section  is  $15,000  for  2006 
and  the  additional  dollar  amount  permitted 
under  the  age  50  catch-up  in  paragraph  (c)(2) 
of  this  section  for  an  individual  who  is  at 
least  age  50  is  $5,000  for  2006. 

(ii)  Conclusion.  F  is  not  eligible  for  the 
special  section  457  catch-up  under  paragraph 
(c)(3)  of  this  section  in  2006  because  2006  is 
not  one  of  the  last  three  taxable  years  ending 
before  F  attains  normal  retirement  age. 
Accordingly,  the  maximum  that  F  may  defer 
for  2006  is  $20,000.  See  also  paragraph 
(c)(2)(iii)  Example  /  of  this  section. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1  except  that,  in  2006,  F  elects 
to  defer  only  $2,000  under  the  plan  (rather    , 
than  the  maximum  permitted  amount  of 
$20,000).  In  addition,  assume  that  the 
applicable  basic  dollar  limit  of  paragraph 
(c)(l)(i)(A)  of  this  section  continues  to  be 
$15,000  for  2007  and  the  additional  dollar 
amount  permitted  under  the  age  50x:atch-up 
in  paragraph  (c)(2)  of  this  section  for  an 
individual  who  is  at  least  age  50  continues 
to  be  $5,000  for  2007.  In  F's  taxable  year 
2007,  which  is  one  of  the  last  three  taxable 
years  ending  before  F  attains  the  plan's 
normal  retirement  age  of  65,  F  again  receives 
a  salary  of  $40,000  and  elects  to  defer  the 
maximum  amount  permissible  under  the 
plans  catch-up  provisions  prescribed  under 
paragraph  (c)  of  this  section. 

(ii)  Conclusion.  For  2007,  which  is  one  of 
the  last  three  taxable  years  ending  before  F 
attains  the  plan's  normal  retirement  age  of 
65,  the  applicable  limit  on  deferrals  for  F  is 
the  larger  of  the  amount  under  the  special 
section  457  catch-up  or  $20,000,  which  is  the 
basic  annual  limitation  ($15,000)  and  the  age 
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50  catch-up  limit  of  section  4l4(v)  ($5,000). 
For  2007.  F's  special  section  457  catch-up 
amount  is  the  lesser  of  two  times  the  basic 
annual  limitation  ($30,000)  or  the  sum  of  the 
basic  annual  limitation  ($15,000)  plus  the 
$13,000  underutilized  limitation  under 
paragraph  (c)(3)(ii)  of  this  secUon  (the 
$15,000  plan  ceiling  in  2006,  minus  the 
$2,000  contributed  for  F  in  2006),  or  $28,000. 
Thus,  the  maximum  amount  that  F  may  defer 
in  2007  is  $28,000. 

Example  3.  (i)  Facts.  The  facts  are  the  same 
as  in  Examples  1  and  2.  except  that  F  does 
not  make  any  contributions  to  the  plan  before 
2010.  In  addition,  assume  that  the  applicable 
basic  dollar  limitation  of  paragraph 
(c)(l)(i)(A)  of  this  section  continues  to  be 
$15,000  for  2010  and  the  additional  dollar 
amount  permitted  under  the  age  50  catch-up 
in  paragraph  (c)(2)  of  this  section  for  an 
individual  who  is  at  least  age  50  continues 
to  be  $5,000  for  2010.  In  F's  taxable  year 
2010.  the  year  in  which  F  attains  age  65 
(which  is  the  normal  retirement  age  under 
the  plan),  F  desires  to  defer  the  maximum 
amount  possible  under  the  plan.  F's 
compensation  for  2010  is  again  $40,000. 

(ii)  Conclusion.  For  2010.  the  maximum 
amount  that  F  may  defer  is  $20,000.  The 
special  section  457  catch-up  provisions 
under  paragraph  (c)(3)  of  this  section  are  not 
applicable  because  2010  is  not  a  taxable  year 
ending  before  the  year  in  which  F  attains 
normal  retirement  age. 

(4)  Cost-of-living  adjustment.  For 
years  beginning  after  December  31, 
2006,  the  $15,000  dollar  limitation  in 
paragraph  (c)(l)(i)(A)  of  this  section  will 
be  adjusted  to  take  into  account 
increases  in  the  cost-of-living.  The 
adjustment  in  the  dollar  limitation  is 
made  at  the  same  time  and  in  the  same 
manner  as  imder  section  415(d)  (relating 
to  qualified  plans  imder  section  401(a)), 
except  that  die  base  period  is  the 
calendar  quarter  beginning  July  1,  2005 
and  any  increase  which  is  not  a 
multiple  of  $500  will  be  rounded  to  the 
next  lowest  multiple  of  $500. 

(d)  Deferral  of  sick,  vacation,  and 
backpay  under  an  eligible  plan — (1)  In 
general.  An  eligible  plan  may  provide 
that  a  participant  may  elect  to  defer 
accumulated  sick  pay,  accumulated 
vacation  pay,  and  back  pay  under  an 
eligible  plan  if  the  requirements  of    ' 
section  457(b)  are  satisfied.  For 
example,  the  plan  must  provide,  in 
accordance  with  paragraph  (b)  of  this 
section,  that  these  amounts  may  be 
deferred  for  any  calendar  month  only  if 
an  agreement  providing  for  the  deferral 
is  entered  into  before  the  beginning  of 
the  month  in  which  the  amounts  would 
otherwise  be  paid  or  made  available  and 
the  paxticipant  is  an  employee  in  that 
month.  In  the  case  of  accumulated  sick 
pay.  vacation  pay,  or  back  pay  that  is 
payable  before  the  participant  has  a 
severance  fi-om  employment,  the 
requirements  of  the  preceding  sentence 
are  deemed  to  be  satisfied  if  die  , 


agreement  providing  for  the  deferral  is 
entered  into  before  the  amount  is 
currendy  available  (as  defined  in 
regulations  under  section  401  (k)). 

(2)  Examples.  The  provisions  of  this 
paragraph  (d)  are  illustrated  by.  die 
following  examples: 

Example  1.  (i)  Facts.  Participant  G,  who  is 
age  62  in  2003.  is  an  employee  who 
participates  in  an  eligible  plan  providing  a 
normal  retirement  age  of  65<Under  the  terms 
of  G's  employer's  eligible  plan  and  G's  sick 
leave  plan,  G  may,  during  November  of  2003 
(which  is  one  of  the  three  years  prior  to 
normal  retirement  age),  make  a  one-time 
election  to  contribute  amounts  representing 
accumulated  sick  pay  to  the  eligible  plan  in 
December  of  2003  (within  the  maximum 
deferral  limitations).  Alternatively,  such 
amounts  may  remain  in  the  "bank"  under  the 
sick  leave  plan.  No  cash  out  of  the  sick  pay 
is  available  until  the  month  in  which  a 
participant  ceases  to  be  employed  by  the 
employer.  The  total  value  of  G's  accumulated 
sick  pay  (detepnined,  in  accordance  with  the 
terms  of  the  sick  leave  plan,  by  reference  to 
G's  current  salary)  is  $4,000  in  December  of 
2003. 

(ii)  Conclusion.  Under  the  tenr^s  of  the 
eligible  plan  and  sick  leave  plan,  G  may  elect 
before  December  of  2003  to  defer  the  $4,000 
value  of  accumulated  sick  pay  under  the 
eligible  plan,  provided  that  G's  other  annual 
deferrals  to  the  eligible  plan  for  2003.  when 
added  to  the  $4,000,  do  not  exceed  G's 
maximum  deferral  limitation  for  the  year. 

Example  2.  (i)  Facts.  Same  facts  as  in 
Example  1.  except  that  G  will  separate  from 
service  on  January  17.  2004,  and  elects,  on 
January  4,  2004,  to  defer  G's  accumulated 
sick  and  vacation  pay  (which  totals  $12,000) 
that  is  payable  on  January  15,  2004. 

(ii)  Conclusion.  G  may  elect  before  January 
15,  2004  to  defer  the  accumulated  sick  and 
vacation  pay  under  the  eligible  plan,  even  if 
the  election  is  made  after  the  beginning  of 
January,  because  the  agreement  providing  for 
the  deferral  is  entered  into  before  the  amount 
is  ciurently  available  and  G  does  not  cease 
to  be  an  employee  before  the  amount  is 
currently  available.  G  will  have  $12,000  of 
includible  compensation  in  2004  because  the 
deferral  is  taken  into  account  in  the 
definition  of  includible  compensation. 

Example  3.  (i)  Facts.  Employer  X  maintains 
an  eligible  plan  and  a  vacation  leave  plan. 
Under  the  terms  of  the  vacation  leave  plan, 
employees  generally  accrue  three  weeks  of 
vacation  per  year.  Up  to  one  week's  unused 
vacation  may  be  carried  over  from  one  year 
to  the  next,  so  that  in  any  single  year  an 
employee  may  have  a  maximum  of  four 
weeks  vacation  time.  At  the  beginning  of 
each  calendar  year,  under  the  terms  of  the 
eligible  plan  (which  constitutes  an  agreement 
providing  for  the  deferral) ,  the  value  of  any 
unused  vacation  time  from  the  prior  year  in 
excess  of  one  week  is  automatically 
contributed  to  the  eligible  plan,  to  the  extent 
of  the  employee's  maximum  deferral 
limitations.  Amounts  in  excess  of  the 
maximum  deferral  limitations  are  forfeited, 
(ii)  Conclusion.  The  value  of  the  unused 
vacation  pay  contributed  to  X's  eligible  plan 
pursuant  to  the  terms  of  the  plan  and  the 


terms  of  the  vacation  leave  plan  is  treated  as 
an  aiuiual  deferral  to  the  eligible  plan  in  the 
calendar  year  the  contribution  is  made.  No 
amounts  contributed  to  the  eligible  plan  will 
be  considered  made  available  to  a  participant 
in  X's  eligible  plan. 

(e)  Excess  deferrals  under  an  eligible 
plan — (1)  In  general.  Any  amoimt 
deferred  under  an  eligible  plan  for  the 
taxable  year  of  a  participant  that 
exceeds  the  maximum  deferral 
limitations  set  forth  in  paragraphs  (c)(1) 
dirough  (3)  of  this  section,  and  any 
amoimt  that  exceeds  the  individual 
limitation  under  §  1.457-5,  constitutes 
an  excess  deferral  that  is  taxable  in 
accordance  with  §  1.457-11  for  that 
taxable  year.  Thus,  an  excess  deferral  is 
includible  in  gross  income  in  the 
taxable  year  deferred  or.  if  later,  the  first 
taxable  year  in  which  there  is  no 
substantial  risk  of  forfeiture. 

(2)  Excess  deferrals  under  an  eligible 
governmental  plan  other  than  as  a  result 
of  the  individual  limitation.  In  order  to 
be  an  eligible  governmental  plan,  the 
plan  must  provide  that  any  excess 
deferral  resulting  from  a  failure  of  a  plan 
to  apply  the  limitations  of  paragraphs 
(c)(1)  through  (3)  of  this  section  to 
amounts  deferred  under  the  eligible 
plan  (computed  without  regard  to  the 
individual  limitation  under  §  1.457-5) 
will  be  distributed  to  the  participant, 
with  allocable  net  income,  as  soon  as 
administratively  practicable  after  the 
plan  determines  that  the  amoimt  is  an 
excess  deferral.  For  purposes  of 
determining  whether  there  is  an  excess 
deferral  resulting  firom  a  failure  of  a  plan 
to  apply  the  limitations  of  paragraphs 
(c)(1)  dirough  (3)  of  diis  section,  all 
plans  under  which  an  individual 
participates  by  virtue  of  his  or  her 
relationship  with  a  single  employer  are 
treated  as  a  single  plan  (without  regard 
to  any  differences  in  funding).  An 
eligible  governmental  plan  does  not  fail 
to  satisfy  the  requirements  of  paragraphs 
(a)  through  (d)  of  this  section  or 
§§  1.457-6  tiirough  1.457-10  (including 
the  distribution  rules  under  §  1.457-6 
and  the  funding  rules  under  §  1.457-8) 
solely  by  reason  of  a  distribution  made 
under  this  paragraph  (e)(2).  If  such 
excess  deferrals  are  not  corrected  by 
distribution  under  this  paragraph  (e)(2), 
the  plan  will  be  an  inehgible  plan  under 
which  benefits  are  taxable  in  accordance 
with  §1.457-11. 

(3)  Excess  deferrals  under  an  eligible 
plan  of  a  tax-exempt  employer  other 
than  as  a  result  of  the  individual 
limitation.  If  a  plan  of  a  tax-exempt 
employer  fails  to  comply  with  the 
hmitations  of  paragraphs  (c)(1)  through 
(3)  of  this  section,  the  plan  will  be  an 
ineligible  plan  under  which  benefits  are 
taxable  in  accordance  with  §  1.457-11. 
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However,  a  plan  may  distribute  to  a 
participant  any  excess  deferrals  (and 
any  income  allocable  to  such  amount) 
not  later  than  the  first  April  15 
following  the  close  of  the  taxable  year 
of  the  excess  deferrals.  In  such  a  case, 
the  plan  will  continue  to  be  treated  as 
an  eligible  plan.  However,  any  excess 
deferral  is  included  in  the  gross  income 
of  a  participant  for  the  taxable  year  of 
the  excess  deferral.  If  the  excess 
deferrals  are  not  corrected  by 
distribution  under  this  paragraph  (e)(3), 
the  plan  is  an  ineligible  plan  under 
which  benefits  are  taxable  in  accordance 
with  §  1.457-11.  For  purposes  of 
determining  whether  there  is  an  excess 
deferral  resulting  from  a  failure  of  a  plan 
to  apply  the  limitations  of  paragraphs 
(c)(1)  through  (3)  of  this  section,  all 
eligible  plans  under  which  an 
individual  participates  by  virtue  of  his 
or  her  relationship  with  a  single 
employer  are  treated  as  a  single  plan. 

(4)  Excess  deferrals  arising  from 
application  of  the  individual  limitation. 
An  eligible  plan  may  provide  that  an 
excess  deferral  that  is  a  result  solely  of 
a  failure  to  comply  with  the  individual 
limitation  under  §  1.457-5  for  a  taxable 
year  may  be  distributed  to  the 
participant,  with  allocable  net  income, 
as  soon  as  administratively  practicable 
after  the  plan  determines  that  the 
amoJint  is  an  excess  deferral.  An  eligible 
plan  does  not  fail  to  satisfy  the 
requirements  of  paragraphs  (a)  through 
(d)  of  this  section  or  §§1.457-6  through 
1.457-10  (including  the  distribution 
rules  under  §  1.457-6  and  the  funding 
rules  under  §  1.457-8)  solely  by  reason 
of  a  distribution  made  under  this 
paragraph  (e)(4).  Although  a  plan  will 
still  maintain  eligible  status  if  excess 
deferrals  are  not  distributed  under  this 
paragraph  (e)(4),  a  participant  must 
include  the  excess  amounts  in  income 
as  provided  in  paragraph  (e)(1)  of  this 
section. 

(5)  Examples.  The  provisions  of  this 
paragraph  (e)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  In  2006.  the  eligible 
plan  of  State  Employer  X  in  which 
Participant  H  participates  permits  a 
maximum  deferral  of  the  lesser  of  $15,000  or 
TOO  percent  of  includible  compensation.  In 
2006,  H,  who  has  compensation  of  $28,000, 
nevertheless  defers  $16,000  under  the 
eligible  plan.  Participant  H  is  age  45  and 
normal  retirement  age  under  the  plan  is  age 
65.  For  2006,  the  applicable  dollar  limit 
under  paragraph  (c)(l)(i)(A)  of  this  section  is 
$15,000.  Employer  X  discovers  the  error  in 
January  of  2007  when  it  completes  H's  2006 
Form  W-2  and  promptly  distributes  $1 .022 
to  H  (which  is  the  sum  gf  the  $1,000  excess 
and  S22  of  allocable  net  income). 

(ii)  Conclusion.  Participant  H  has  deferred 
$1,000  in  excess  of  the  $15,000  Umitation 


provided  for  under  the  plan  for  2006.  The 
$1,000  excess  must  be  included  by  H  in  H's 
income  for  2006.  In  order  to  correct  the 
failure  and  still  be  an  eligible  plan,  the  plan 
must  distribute  the  excess  deferral,  with 
allocable  net  income,  as  soon  as 
administratively  practicable  after 
determining  that  the  amount  exceeds  the    • 
plan  deferral  limitations.  In  this  case,  $22  of 
the  distribution  of  $1,022  is  included  in  H's 
gross  income  for  2007  (and  is  not  an  eligible 
rollover  distribution).  If  the  excess  deferral 
were  not  distributed,  the  plan  would  be  an 
ineligible  plan  with  respect  to  which  benefits 
are  taxable  in  accordance  with  §  1.457-11. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1.  except  that  X  uses  a  number 
of  separate  arrangements  with  different 
trustees  and  annuity  insurers  to  permit 
employees  to  defer  and  H  elects  deferrals 
under  several  of  the  funding  arrangements 
none  of  which  exceeds  $15,000  for  any 
individual  funding  arrangement,  but  which 
total  $16,000. 

(ii)  Conclusion.  The  conclusion  is  the  same 
as  in  Example  J. 

Example  3.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  J,  except  that  H's  deferral 
under  the  eligible  plan  is  limited  to  $11,000 
and  H  also  makes  a  salary  reduction 
contribution  of  $5,000  to  an  annuity  contract 
under  section  403(b)  with  the  same  Employer 

(ii)  Conclusion.  H's  deferrals  are  within  the 
plan  deferral  limitations  of  Employer  X. 
Because  of  the  repeal  of  the  application  of  the 
coordination  limitation  under  former 
paragraph  (2)  of  section  457(c),  H's  salary 
reduction  deferrals  under  the  annuity 
contract  are  no  longer  considered  in 
determining  H's  applicable  deferral  limits 
under  paragraphs  (c)(1)  through  (3)  of  this 
section. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1,  except  that  H's  deferral 
under  the  eligible  governmental  plan  is 
limited  to  $14,000  and  H  also  makes  a 
deferral  of  $4,000  to  an  eligible  governmental 
plan  of  a  different  employer.  Participant  H  is 
age  45  and  normal  retirement  age  under  both 
eligible  plans  is  age  65. 

(ii)  Conclusion.  Because  of  the  application 
of  the  individual  limitation  under  §  1.457-5, 
H  has  an  excess  deferral  of  $3,000  (the  sum 
of  $14,000  plus  $4,000  equals  $18,000,  which 
is  $3,000  in  excess  of  the  dollar  limitation  of 
$15,000).  The  $3,000  excess  deferral,  with 
allocable  net  income,  may  be  distributed 
from  either  plan  as  soon  as  administratively 
practicable  after  determining  that  the 
combined  amount  exceeds  the  deferral 
limitations.  If  the  $3,000  excess  deferral  is 
not  distributed  to  H,  each  plan  will  continue 
to  be  an  eligible  plan,  but  the  $3,000  must 
be  included  by  H  in  H's  income  for  2006. 

Example  5.  (i)  Facts.  Assume  the  same 
facts  as  in  Example  3,  except  that  H's  deferral 
under  the  eligible  governmental  plan  is 
limited  to  $14,000  and  H  also  makes  a 
deferral  of  $4,000  to  an  eligible  plan  of 
Employer  Y,  a  tax-exempt  entity. 

(ii)  Conclusion.  The  results  are  the  same  as 
in  Example  3,  namely,  because  of  the 
application  of  the  individual  limitation 
under  §  1.457-5,  H  has  an  excess  deferral  of 
$3,000.  If  the  $3,000  excess  deferral  is  not 


distributed  to  H,  each  plan  will  continue  to 
be  an  eligible  plan,  but  the  $3,000  must  be 
included  by  H  in  H's  income  for  2006. 

Example  6.  (i)  Facts.  Assume  the  same 
facts  as  in  Example  5,  except  that  X  is  a  tax- 
exempt  entity  and  thus  its  plan  is  an  eligible 
plan  of  a  tax-exempt  entity. 

(ii)  Conclusion.  'The  results  are  the  same  as 
in  Example  5,  namely,  because  of  the 
application  of  the  individual  limitation 
under  §  1.457-5.  H  has  an  excess  deferral  of 
$3,000.  If  the  $3,000  excess  deferral  is  not 
distributed  to  H,  each  plan  will  continue  to 
be  an  eligible  plan,  but  the  $3,000  must  be 
included  by  H  into  H's  income  for  2006. 

■  Par.  3.  Sections  1.457-5  through 
1.457-12  are  added  to  read  as  follows: 

§  1 .457-5    Individual  limitation  for 
combined  annual  deferrals  under  multiple 
eligible  plans 

(a)  General  rule.  The  individual 
limitation  imder  section  457(c)  and  this 
section  equals  the  basic  annual  deferral 
limitation  under  §  1.457-4(c)(l)(i)(A), 
plus  either  the  age  50  catch-up  amount 
imder  §  1.457-4(c)(2),  or  the  special 
section  457  catch-up  amount  under 

§  1.457-4(c)(3),  applied  by  taking  into 
account  the  combined  annual  deferral 
for  the  participant  for  any  taxable  year 
under  all  eligible  plans.  While  an 
eligible  plan  may  include  provisions 
under  which  it  will  limit  deferrals  to 
meet  the  individual  limitation  under 
section  457(c)  and  this  section,  annual 
deferrals  by  a  participant  that  exceed 
the  individual  limit  under  section 
457(c)  and  this  section  (but  do  not 
exceed  the  limits  under  §  1.457-4(c)) 
will  not  cause  a  plan  to  lose  its  eligible 
status.  However,  to  the  extent  the 
combined  annual  deferrals  for  a 
participant  for  any  taxable  year  exceed 
the  individual  limitation  luder  section 
457(c)  and  this  section  for  that  year,  the 
amounts  are  treated  as  excess  deferrals 
as  described  in  §  1.457-4(e). 

(b)  Limitation  applied  to  participant. 
The  individual  limitation  in  this  section 
applies  to  eligible  plans  of  all  employers 
for  whom  a  participant  has  performed 
services,  including  both  eligible 
governmental  plans  and  eligible  plans  of 
a  tax-exempt  entity  and  both  eligible 
plans  of  the  employer  and  eligible  plans 
of  other  employers.  Thus,  for  piu'poses 
of  determining  the  amount  excluded 
from  a  participant's  gross  income  in  any 
taxable  year  (including  the 
underutilized  limitation  under  §  1.457- 
4  (c)(3)(ii)(B)),  the  participant's  annual 
deferral  imder  an  eligible  plan,  and  the 
participant's  annual  deferrals  under  all 
other  eligible  plans,  must  be  determined 
on  an  aggregate  basis.  To  the  extent  that 
the  combined  annual  deferral  amount 
exceeds  the  maximiun  deferral 
limitation  applicable  under  §  1.457-4 
(c)(l)(i)(A),  {c)(2),  or  (c)(3).  the  amount 
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is  treated  as  an  excess  deferral  under 
§1.457-4(e). 

(c)  Special  rules  for  catch-up  amounts 
under  multiple  eligible  plans.  For 
purposes  of  applying  section  457(c)  and 
this  section,  the  special  section  457 
catch-up  under  §  1.457-4  (c)(3)  is  taken 
into  account  only  to  the  extent  that  an 
annual  deferral  is  made  for  a  participant 
under  an  eligible  plan  as  a  residt  of  plan 
provisions  permitted  under  §  1.457-4 
(c)(3).  In  addition,  if  a  participant  has 
annual  deferrals  under  more  than  one 
eligible  plan  and  the  applicable  catch- 
up amount  under  §  1.457-4  (c)(2)  or  (3) 
is  not  the  same  for  each  such  eligible 
plan  for  the  taxable  year,  section  457(c) 
and  this  section  are  applied  using  the 
catch-up  amount  under  whichever  plan 
has  the  largest  catch-up  amoimt 
apjplicable  to  the  participant. 

(d)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Participant  F  is  age  62 
in  2006  and  participates  in  two  eligible  plans 
during  2006.  Plans  J  and  K,  which  are  each 
eligible  plans  of  tw*  different  governmental 
entities.  Each  plan  includes  provisions 
allowing  the  maximum  annual  deferral 
permitted  under  §  1.457-4(c)(l)  through  (3). 
For  2006,  the  underutilized  amount  under 
'  §  1.457-4  (c)(3)(ii)(B)  is  $20,000  under  Plan 
J  and  is  $40,000  under  Plan  K.  Normal 
retirement  age  is  age  65  under  both  plans. 
Participant  F  defers  $15,000  under  each  plan. 
Participant  F's  includible  compensation  is  in 
each  case  in  excess  of  the  deferral.  Neither 
plan  designates  the  $15,000  contribution  as 
a  catcL-up  permitted  under  each  plan's 
special  section  457  catch-up  provisions. 

(ii)  Conclusion.  For  purposes  of  applying 
this  section  to  Participant  F  for  2006.  the 
maximum  exclusion  is  $20,000.  This  is  equal 
to  the  sum  of  $15,000  plus  $5,000,  which  is 
the  age  50  catch-up  amount.  Thus.  F  has  an 
excess  amount  of  $10,000  which  is  treated  as 
an  excess  deferral  for  Participant  F  for  2006 
under  §1.457-4(e). 

Example  2.  [i]  Facts.  Participant  E,  who 
will  turn  63  on  April  1,  2006,  participates  in 
four  eligible  plans  during  2006:  Plan  W 
which  is  an  eligible  governmental  plan;  and 
Plans  X,  Y,  and  Z  which  are  each  eligible 
planstof  three  different  tax-exempt  entities. 
For  2006,  the  limitation  that  applies  to 
Participant  E  under  all  four  plans  under 
§  1.457-4  (c)(l)(i)(A)  is  $15,000.  For  2006.  the 
additional  age  50  catch-up  limitation  that 
applies  to  Participant  E  under  all  four  plans 
under  §  1.457-4  (c)(2}  is  $5,000.  Further,  for 
2006,  different  limitations  under  §  1.457- 
4(c)(3)  and  (c)(3)(ii)(B)  apply  to  Participant  E 
under  each  of  these  plans,  as  follows:  under 
Plan  W,  the  underutilized  limitation  under 
§  1.457-4  (c)(3)(ii)(B)  is  $7,000;  under  Plan  X, 
the  underutilized  limitation  under  §  1.457-4 
(c)(3)(ii)(B)  is  $2,000;  under  Plan  Y.  the 
underutilized  limitation  under  §  1.457-4 
(c)(3)(ii)(B)  is  $8,000:  and  under  Plan  Z, 
§  1.457-4  (c)(3}  is  not  applicable  since 
normal  retirement  age  is  age  62  under  Plan 
Z.  Participant  E's  includible  compensation  is 


in  each  case  in  excess  of  any  applicable 
deferral. 

(ii)  Conclusion.  For  purposes  of  applying 
this  section  to  Participant  E  for  2006, 
Participant  E  could  elect  to  defer  $23,000 
under  Plan  Y,  which  is  the  maximum 
deferral  limitation  under  §  1.457-4  (c)(1) 
through  (3),  and  to  defer  no  amount  under 
Plans  W,  X,  and  Z.  The  $23,000  maximum 
amount  is  equal  to  the  sum  of  $15,000  plus 
$8,000.  which  is  the  catch-up  amount 
applicable  to  Participant  E  under  Plan  Y  and 
which  is  the  largest  catch-up  amount 
applicable  to  Participant  E  under  any  of  the 
four  plans  for  2006.  Alternatively,  Participant 
E  could  instead  elect  to  defer  the  following 
combination  of  amounts:  an  aggregate  total  of 
$20,000  to  any  of  the  four  plans;  or  $22,000 
to  Plan  W  and  none  to  any  of  the  other  three 
plans. 

(iii)  If  the  underutilized  amount  under 
Plans  W,  X,  and  Y  for  2006  were  in  each  case 
zero  (because  E  had  always  contributed  the 
maximum  amount  or  E  was  a  new 
participant)  or  an  amount  not  in  excess  of 
$5,000,  the  maximum  exclusion  under  this 
section  would  be  $20,000  for  Participant  E 
for  2006  ($15,000  plus  the  $5,000  age  50 
catch-up  amount),  which  Participant  E  could 
contribute  to  any  of  the  plans. 

§1.457-6    Timing  of  distributions  under 
eligible  plans. 

(a)  In  general.  Except  as  provided  in 
paragraph  (c)  of  this  section  (relating  to 
distributions  on  accoimt  of  an 
unforeseeable  emergency),  paragraph  (e) 
of  this  section  (relating  to  distributions 
of  small  accounts),  §  1.457-10(a) 
(relating  to  plan  terminations),  or 
§  1.457-10(c)  (relating  to  domestic 
relations  orders),  amounts  deferred 
imder  an  eligible  governmental  plan 
may  not  be  paid  to  a  participant  or  ' 

beneficiary  before  the  participant  has  a 
severance  from  employment  with  the 
eligible  employer  or  when  the 
participant  attains  age  7OV2,  if  earlier. 
For  rules  relating  to  loans,  see  paragraph 
(f)  of  this  section.  This  section  does  not 
apply  to  distributions  of  excess  amounts 
under  §  1.457-4(e).  However,  except  to 
the  extent  set  forth  by  the  Commissioner 
in  revenue  rulings,  notices,  and  other 
guidance  published  in  the  Internal 
Revenue  Bulletin,  this  section  applies  to 
amoimts  held  in  a  separate  accoimt  for 
eligible  rollover  distributions 
maintained  by  an  oligible  governmental 
plan  as  described  in  §  1.457-10(e){2). 

(b)  Severance  from  employment — (1) 
Employees.  An  employee  has  a 
severance  from  employment  with  the 
eligible  employer  if  the  employee  dies, 
retires,  or  otherwise  has  a  severance 
from  employment  with  the  eligible 
employer.  See  regulations  under  section 
401  (k)  for  additional  guidance 
concerning  severance  from  employment. 

(2)  Independent  contractors — (i)  In 
general.  An  independent  contractor  is 
considered  to  have  a  severance  from 


employment  with  the  eligible  employer 
upon  the  expiration  of  the  contract  (or 
in  the  case  of  more  than  one  contract, 
all  contracts)  under  which  services  are 
performed  for  the  eUgible  employer  if 
the  expiration  constitutes  a  good-faith 
and  complete  termination  of  the 
contractual  relationship.  An  expiration 
does  not  constitute  a  good  faith  and 
complete  termination  of  the  contractual 
relationship  if  the  eligible  employer 
anticipates  a  renewal  of  a  contractual  . 
relationship  or  the  independent 
contractor  becoming  an  employee.  For 
this  piirpose.  an  eligible  employer  is 
considered  to  anticipate  the  renewal  of 
the  contractual  relationship  with  an 
independent  contractor  if  it  intends  to 
contract  again  for  the  services  provided 
under  the  expired  contract,  and  neither 
the  eligible  employer  nor  the 
independent  contractor  has  eliminated 
the  independent  contractor  as  a  possible 
provider  of  services  imder  any  such  new 
contract.  Fiuther,  an  eligible  employer 
is  considered  to  intend  to  contract  again 
for  the  services  provided  under  an 
expired  contract  if  the  eligible 
employer's  doing  so  is  conditioned  only 
upon  inciming  a  need  for  the  services, 
the  availability  of  funds,  or  both. 

(ii)  Special  rule.  Notwithstanding 
paragraph  (b)(2)(i)  of  this  section,  the 
plan  is  considered  to  satisfy  the 
requirement  described  in  paragraph  (a) 
of  this  section  that  no  amoimts  deferred 
imder  the  plan  be  paid  or  made 
available  to  the  participant  before  the 
participant  has  a  severance  from 
employment  with  the  eligible  employe 
if,  with  respect  to  amoimts  payable  to  a 
participant  who  is  an  independent 
contractor,  an  eligible  plan  provides 
that— 

(A)  No  amount  will  be  paid  to  the 
participant  before  a  date  at  least  12 
months  after  the  day  on  which  the 
contract  expires  under  which  services 
are  performed  for  the  eligible  employer 
(or,  in  the  case  of  more  than  one 
contract,  all  such  contracts  expire);  and 

(B)  No  amount  payable  to  the 
participant  on  that  date  will  be  paid  to 
the  participant  if.  after  the  expiration  of 
the  contract  (or  contracts)  and  before 
that  date,  the  participant  performs 
services  for  the  eligible  employer  as  an 
independent  contractor  or  an  employee. 

(c)  Rules  applicable  to  distributions 
for  unforeseeable  emergencies — (1)  In 
general.  An  eligible  plan  may  permit  a 
distribution  to  a  participant  or 
beneficiary  faced  with  an  unforeseeable 
emei^gency.  The  distribution  must 
satisfy  the  requirements  of  paragraph 
(c)(2)  of  this  section. 

(2)  Requirements— (i)  Unforeseeable 
emergency  defined.  An  unforeseeable 
emergency  must  be  defined  in  the  plan . 
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as  a  severe  financial  hardship  of  the 
participant  or  beneficiary  resulting  from 
an  illness  or  accident  of  the  participant 
or  beneficiary,  the  participant's  or 
beneficiary's  spouse,  or  the  participant's 
or  beneficiary's  dependent  (as  defined 
in  section  152(a));  loss  of  the 
participant's  or  beneficiary's  property 
due  to  casucdty  (including  the  need  to 
rebuild  a  home  following  damage  to  a 
home  not  otherwise  covered  by 
homeowner's  insiuance,  e.g.,  as  a  result 
of  a  natural  disaster);  or  other  similar 
extraordinary  and  unforeseeable 
circumstances  arising  as  a  result  of 
events  beyond  the  control  of  the 
participant  or  the  beneficiary.  For 
example,  the  imminent  foreclosure  of  or 
eviction  from  the  participant's  or 
beneficiary's  primary  residence  may 
constitute  an  imforeseeable  emergency. 
In  addition,  the  need  to  pay  for  medical 
expenses,  including  non-refundable 
deductibles,  as  well  as  for  the  cost  of 
prescription  drug  medication,  may 
constitute  an  imforeseeable  emergency. 
Finally,  the  need  to  pay  for  the  funeral 
expenses  of  a  spouse  or  a  dependent  (as 
defined  in  section  152(a))  may  cdso 
constitute  an  imforeseeable  emergency. 
Except  as  otherwise  specifically 
provided  in  this  paragraph  {c)(2)(i),  the 
purchase  of  a  home  and  the  pajonent  of 
college  tuition  are  not  unforeseeable 
emergencies  under  this  paragraph 
{c)(2)(i). 

(ii)  Unforeseeable  emergency 
distribution  standard.  Whether  a 
participant  or  beneficiary  is  faced  with 
an  unforeseeable  emergency  permitting 
a  distribution  under  this  paragraph  (c)  is 
to  be  determined  based  on  the  relevant 
facts  and  circumstances  of  each  case, 
but,  in  any  case,  a  distribution  on 
account  of  unforeseeable  emergency 
may  not  be  made  to  the  extent  that  such 
emergency  is  or  may  be  relieved  through 
reimbursement  or  compensation  from 
insurance  or  otherwise,  by  liquidation 
of  the  participant's  assets,  to  the  extent 
the  hquidation  of  such  assets  Would  not 
itself  cause  severe  financial  hardship,  or 
by  cessation  of  deferrals  under  the  plan. 

(iii)  Distribution  necessary  to  satisfy 
emergency  need.  Distributions  because 
of  an  unforeseeable  emergency  must  be 
limited  to  the  amount  reasonably 
necessary  to  satisfy  the  emergency  need 
(which  may  include  any  amounts 
necessary  to  pay  any  federal,  state,  or 
local  income  taxes  or  penalties 
reasonably  anticipated  to  result  from  the 
distribution). 

(d)  Minimum  required  distributions 
for  eligible  plans.  In  order  to  be  an 
eligible  plan,  a  plan  must  meet  the 
distribution  requirements  of  section 
457(d)(1)  and  (2J.  Under  section 
457(d)(2),  a  plan  must  meet  the 


minimum  distribution  requirements  of 
section  401(a)(9).  See  section  401(a)(9) 
and  the  regulations  thereunder  for  these 
requirements.  Section  401(a)(9)  requires 
that  a  plan  begin  lifetime  distributions 
to  a  participant  no  later  than  April  1  of 
the  calendar  year  following  the  later  of 
the  calendar  year  in  which  the 
participant  attains  age  70  V2  or  the 
calendar  year  in  which  the  participant 
retires. 

(e)  Distributions  of  smaller  accounts — 
(1)  In  general.  An  eligible  plan  may 
provide  for  a  distribution  of  all  or  a 
portion  of  a  participant's  benefit  if  this 
paragraph  (e)(1)  is  satisfied.  This 
paragraph  (e)(1)  is  satisfied  if  the 
participant's  total  amount  deferred  (the 
participant's  total  account  balance) 
which  is  not  attributable  to  rollover 
contributions  (as  defined  in  section 
411(a)(ll)(D))  is  not  in  excess  of  the 
dollar  limit  under  section  411(a)(ll)(A), 
no  amount  has  been  deferred  under  the 
plan  by  or  for  the  participant  during  the 
two-year  period  ending  on  the  date  of 
the  distribution,  and  there  has  been  no 
prior  distribution  under  the  plan  to  the 
participant  under  this  paragraph  (e).  An 
eligible  plan  is  not  required  to  permit 
distributions  under  this  paragraph  (e). 

(2)  Alternative  provisions  possible. 
Consistent  with  the  provisions  of 
paragraph  (e)(1)  of  this  section,  a  plan 
may  provide  that  the  total  amount 
deferred  for  a  participant  or  beneficiary 
wUl  be  distributed  automatically  to  the 
participant  or  beneficiary  if  the 
requirements  of  paragraph  (e)(1)  of  this 
section  are  met.  Alternatively,  if  the 
requirements  of  paragraph  (e)(1)  of  this 
section  are  met,  the  plan  may  provide 
for  the  total  amount  deferred  for  a 
participant  or  beneficiary  to  be 
distributed  to  the  participant  or 
beneficiary  only  if  the  participant  or 
beneficiary  so  elects.  The  plan  is 
permitted  to  substitute  a  specified  dollar 
amount  that  is  less  than  the  total 
amount  deferred.  In  addition,  these  two 
alternatives  can  be  combined;  for 
example,  a  plan  could  provide  for 
automatic  distributions  for  up  to  $500, 
but  allow  participants  or  beneficiary  to 
elect  a  distribution  if  the  total  account 
balance  is  above  $500. 

(f)  Loans  from  eligible  plans — (1) 
Eligible  plans  of  tax-exempt  entities.  If 
a  participant  or  beneficiary  receives 
(directly  or  indirectly)  any  amount 
deferred  as  a  loan  from  an  eligible  plan 
of  a  tax-exempt  entity,  that  amount  will 
be  treated  as  having  been  paid  or  made 
available  to  the  individual  as  a 
distribution  under  the  plan,  in  violation 
of  the  distribution  requirements  of 
section  457(d). 

(2)  Eligible  governmental  plans.  The 
determination  of  whether  the 


availability  of  a  loan,  the  making  of  a 
loan,  or  a  failure  to  repay  a  loan  made 
from  a  trustee  (or  a  person  treated  as  a 
trustee  under  section  457(g))  of  an 
eligible  governmental  plan  to  a 
participant  or  beneficiary  is  treated  as  a 
distribution  (directly  or  indirectly)  for 
purposes  of  this  section,  and  the 
determination  of  whether  the 
availability  of  the  loan,  the  making  of 
the  loan,  or  a  failure  to  repay  the  loan 
is  in  any  other  respect  a  violation  of  the 
requirements  of  section  457(b)  and  the 
regulations,  depends  on  the  facts  and 
circumstances.  Among  the  facts  and 
circumstances  are  whether  the  loan  has 
a  fixed  repayment  schedule  and  bears  a 
reasonable  rate  of  interest,  and  whether 
there  are  repayment  safeguards  to  which 
a  prudent  lender  would  adhere.  Thus, 
for  example,  a  loan  must  bear  a 
reasonable  rate  of  interest  in  order  to 
satisfy  the  exclusive  benefit  requirement 
of  section  457(g)(1)  and  §  1.457-8(a)(l). 
See  also  §  1.457-7(b)(3)  relating  to  the 
application  of  section  72(p)  with  respect 
to  the  taxation  of  a  loan  made  under  an 
eligible  governmental  ptan,  and 
§  1.72(p)-l  relating  to  section  72(p)(2). 

(3)  Example.  The  provisions  01^ 
paragraph  (f)(2)  of  this  section  are 
illustrated  by  the  following  example: 

Example,  (i)  Facts.  Eligible  Plan  X  of  State 
Y  is  funded  through  Trust  Z.  Plan  X  permits 
an  employee's  account  balance  under  Plan  X 
to  be  paid  in  a  single  sum  at  severance  from 
employment  with  State  Y.  Plan  X  includes  a 
loan  program  under  which  any  active 
employee  with  a  vested  account  balance  may 
receive  a  loan  from  Trust  Z.  Loans  are  made 
pursuant  to  plan  provisions  regarding  loans 
that  are  set  forth  in  the  plan  under  which 
loans  bear  a  reasonable  rate  of  interest  and 
are  secured  by  the  employee's  account 
balance.  In  order  to  avoid  taxation  under 
§1.457-7(b)(3)  and  section  72(p)(l),  the  plan 
provisions  limit  the  amount  of  loans  and 
require  loans  to  be  repaid  in  level 
installments  as  required  under  section 
72{p)(2).  Participant  J's  vested  account 
balance  under  Plan  X  is  S50,000.  J  receives 
a  loan  from  Trust  Z  in  the  amount  of  $5,000 
on  December  1,  2003,  to  be  repaid  in  level 
installments  made  quarterly  over  the  5-year 
period  ending  on  November  30,  2008. 
Participant  J  makes  the  required  repayments 
until  J  has  a  severance  from  employment 
from  State  Y  in  2005  and  subsequently  fails 
to  repay  the  outstanding  loan  balance  of 
$2,250.  The  $2,250  loan  balance  is  offset 
against  J's  $80,000  account  balance  benefit 
under  Plan  X,  and  J  elects  to  be  paid  the 
remaining  $77,750  in  2005. 

(ii)  Conclusion.  The  making  of  the  loan  to 
I  will  not  he  treated  as  a  violation  of  the 
requirements  of  section  457(b)  or  the 
regulaUons.  The  cancellation  of  the  loan  at 
severance  from  employment  does  not  cause 
Plan  X  to  fail  to  satisfy  the  requirements  for 
plan  eligibility  under  section  457.  In 
addition,  t)ecause  the  loan  satisfies  the 
maximum  amount  and  repayment 
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requirements  of  section  72(p)(2).  J  is  not 
required  to  include  any  amount  in  income  as 
a  result  of  the  loan  until  2005,  when  j  has 
income  of  $2,250  as  a  result  of  the  offset 
(which  is  a  permissible  distribution  under 
this  section)  and  income  of  $77,750  as  a 
result  of  the  distribution  made  in  2005. 

S 1 .457-7    Taxation  of  Distributions  Under 
Eligible  Plans. 

(a)  General  rules  for  when  amounts 
are  included  in  gross  income.  The  rules 
for  determining  when  an  amount 
deferred  imder  an  eligible  plan  is 
includible  in  the  gross  income  of  a 
participant  or  beneficiary  depend  on 
whether  the  plan  is  an  eligible 
governmental  plan  or  an  eligible  plan  of 
a  tax-exempt  entity.  Paragraph  fb)  of  this 
section  sets  forth  Uie  rules  for  an  eligible 
governmental  plan.  Paragraph  (c)  of  this 
section  sets  forth  the  rules  for  an  eligible 
plan  of  a  tax-exempt  entity. 

(b)  Amounts  included  in  gross  income 
under  an  eligible  governmental  plan — 
(1)  Amounts  included  in  gross  income 
in  year  paid  under  an  eligible 
governmental  plan.  Except  as  provided 
in  paragraphs  (b)(2)  and  (3)  of  this 
section  (or  in  §  1.45  7-1 0(c)  relating  to 
payments  to  a  spouse  or  former  spouse 
pursuant  to  a  qualified  domestic 
relations  order),  amoimts  deferred  under 
an  eligible  governmental  plan  are 
includible  in  the  gross  income  of  a 
participant  or  beneficiary  for  the  taxable 
year  in  which  paid  to  the  participant  or 
beneficiary  tuider  the  plan. 

(2)  Rollovers  to  individual  retirement 
arrangements  and  other  eligible 
retirement  plans.  A  trustee-to-trustee 
transfer  in  accordance  with  section 
401(a)(31)  (generally  referred  to  as  a 
direct  rollover)  bom  an  eligible 
government  plan  is  not  includible  in 
gross  income  of  a  participant  or 
beneficiary  in  the  year  transferred.  In 
addition,  any  payment  made  from  an 
eligible  government  plan  in  the  form  of 
an  eligible  rollover  distribution  (as 
defined  in  section  402(c)(4))  is  not 
includible  in  gross  income  in  the  year 
paid  to  the  extent  the  payment  is 
transferred  to  an  eligible  retirement  plan 
(as  defined  in  section  402(c)(8)(B))'* 
within  60  days,  including  the  transfer  to 
the  eligible  retirement  plan  of  any 
propaly  distributed  from  the  eligible 
governmental  plan.  For  this  purpose, 
the  rules  of  section  402(c)(2)  through  (7) 
and  (9)  apply.  Any  trustee-to-trustee 
transfer  imder  this  paragraph  (b)(2)  from 
an  eligible  government  plan  is  a 
distribution  that  is  subject  to  the 
distribution  requirements  of  §  1.457-6. 

(3)  Amounts  taxable  under  section 
72(pXl}.  In  accordance  with  section 
72(p),  the  amount  of  any  loan  from  an 
eligible  govenunental  plan  to  a 
participant  or  beneficiary  (including  any 


pledge  or  assignment  treated  as  a  loan 
under  section  72(p)(l)(B))  is  treated  as 
having  been  received  as  a  distribution 
from  the  plan  imder  section  72(p)(l), 
except  to  the  extent  set  forth  in  section 
72(p)(2)  (relating  to  loans  that  do  not 
exceed  a  maximum  amount  and  that  are 
repayable  in  accordance  with  certain 
terms)  and  §  1.72(p)-l.  Thus,  except  to 
the  extent  a  loan  satisfies  section 
72(p)(2),  any  amount  loaned  from  an 
eligible  govenunental  plan  to  a 
participant  or  beneficiary  (including  any 
pledge  or  assignment  treated  as  a  loan 
under  section  72(p){l)(B))  is  includible 
in  the  gross  income  of  the  participant  or 
beneficiary  for  the  taxable  year  in  which 
the  loan  is  made.  See  generally 
§1.72(p)-l. 

(4)  Examples.  The  provisions  of  this 
paragraph  (b)  are  illustrated  by  the 
following  examples: 

Example  1 .  (i)  Facts.  Eligible  Plan  G  of  a 
governmental  entity  permits  distribution  of  ' 
benefits  in  a  single  sum  or  in  installments  of 
up  to  20  years,  with  such  benefits  to 
commence  at  any  date  that  is  after  severance 
frohi  employment  (up  to  the  later  of 
severance  from  employment  or  the  plan's 
normal  retirement  age  of  65).  Effective  for 
participants  .who  have  a  severance  from 
employment  after  December  31.  2001,  Plan  X 
allows  an  election — as  to  both  the  date  on 
which  payments  are  to  begin  and  the  form  in 
which  payments  are  to  be  made — ^to  be  made 
by  the  participant  at  any  time  that  is  before 
the  commencement  date  selected.  However, 
Plan  X  chooses  to  require  elections  to  be  filed 
at  least  30  days  before  the  commencement 
date  selected  in  order  for  Plan  X  to  have 
enough  time  to  be  able  to  effectuate  the 
election. 

(ii)  Conclusion.  No  amounts  are  included 
in  ^oss  income  before  actual  payments 
begin.  If  installment  payments  begin  (and  the 
installment  payments  are  payable  over  at 
least  10  years  so  as  not  to  be  eligible  rollover 
distributions),  the  amount  included  in  gross 
income  for  any  year  is  equal  to  the  amount 
of  the  installment  payment  paid  during  the 
year. 

Example  2.  (i)  Facts.  Same  facts  as  in 
Example  1,  except  that  the  same  rules  are 
extended  to  participants. who  had  a  severance 
from  employment  before  Januarj'  1,  2002. 

(ii)  Conclusion.  For  all  participants  (that  is, 
both  those  who  have  a  severance  from 
employment  after  December  31,  2001,  and 
those  who  have  a  severance  from 
employment  before  January  1.  2002, 
including  those  whose  benefit  payments  have 
commenced  before  January  1,  2002).  no 
amounts  are  included  in  gross  income  before 
actual  payments  begin.  If  installment 
payments  begin  (and  the  installment 
payments  are  payable  over  at  least  10  years 
so  as  not  to  be  eligible  rollover  distributions), 
the  aunount  included  in  gross  income  for  any 
year  is  equal  to  the  amount  of  the  installment 
payment  paid  during  the  year. 

(c)  Amounts  included  in  gross  income 
under  an  eligible  plan  of  a  tax-exempt 
entity— {I)  Amounts  included  in  gross 


income  in  year  paid  or  made  available 
under  an  eligible  plan  of  a  tax-exempt 
entity.  Amoimts  deferred  under  an 
eligible  plan  of  a  tax-exempt  entity  are 
includible  in  the  gross  income  of  a 
participant  or  beneficiary  for  the  taxable 
year  in  which  paid  or  otherwise  made 
available  to  the  participant  or 
beneficiary  under  the  plan.  Thus, 
amounts  deferred  under  an  eligible  plan 
■  of  a  tax-exempt  entity  are  includible  in 
the  gross  income  of  the  participant  or 
beneficiary  in  the  year  the  amounts  are 
first  made  available  under  the  terms  of 
the  plan,  even  if  the  plan  has  not 
distributed  the  amounts  deferred. 
Amounts  deferred  under  an  eligible 
plan  of  a  tax-exempt  entity  are  not 
considered  made  available  to  the 
participant  or  beneficiary  solely  because 
the  participant  or  beneficiary  is 
permitted  to  choose  among  various 
investments  under  the  plan. 

(2)  When  amounts  deferred  are 
considered  to  be  made  available  under 
an  eligible  plan  of  a  tax-exempt  entity^- 
(i)  General  rule.  Except  as  provided  in 
paragraphs  (c)(2)(ii)  throu^  (iv)  of  this 
section,  amounts  deferred  under  an 
eUgible  plan  of  a  tax-exempt  entity  are 
considered  made  available  (and,  thus, 
are  includible  in  the  gross  income  of  the 
participant  or  beneficiary  under  this 
paragraph  (c))  at  the  earliest  date,  on  or 
after  severance  from  employment,  on 
which  the  plan  allows  distributions  to 
commence,  but  in  no  event  later  than     " 
the  date  on  which  distributions  must 
commence  pursuant  to  section  401(a)(9). 
For  example,  in  the  case  of  a  plan  that 
permits  distribution  to  commence  on 
the  date  that  is  60  days  after  the  close 
of  the  plan  year  in  which  the  participant 
has  a  severance  from  employment  with 
the  eligible  employer,  amounts  deferred 
are  considered  to  be  made  available  on 
that  date.  However,  distributions 
deferred  in  accordance  with  paragraphs 
(c)(2)(ii)  through  (iv)  of  this  section  are 
not  considered  made  available  prior  to 
the  applicable  date  under  paragraphs 
(c)(2)(ii)  through  (iv)  of  this  section.  In 
addition,  no  portion  of  a  participant  or 
beneficiary's  account  is  treated  as  made 
available  (and  thus  currently  includible 
in  income)  under  an  eligible  plan  of  a 
tax-exempt  entity  merely  because  the 
participant  or  beneficiary  under  the 
plan  may  elect  to  receive  a  distribution 
in  any  of  the  following  circumstances: 

(A)  A  distribution  in  the  event  of  an 
unforeseeable  emergency  to  the  extent 
the  distribution  is  permitted  under 
§1.457-6(c). 

(B)  A  distribution  from  an  account  for 
which  the  total  amount  deferred  is  not 
in  excess  of  the  dollar  limit  under 
section  411(a)(ll)(A)  to  the  extent  the 
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distribution  is  pennitted  under  §  1.457- 
6(e). 

(ii)  Initial  election  to  defer 
commencement  of  distributions — (A)  In 
general.  An  eligible  plan  of  a  tax-exempt 
entity  may  provide  a  period  for  making 
an  initial  election  during  which  the 
participant  or  beneficiary  may  elect,  in 
accordance  with  the  tenns  of  the  plan, 
to  defer  the  payment  of  some  or  all  of 
the  amounts  deferred  to  a  fixed  or 
determinable  future  time.  The  period  for 
making  this  initial  election  must  expire 
prior  to  the  first  time  that  any  such 
amoimts  would  be  considered  made 
available  under  the  plan  under 
paragraph  (c){2)(i)  of  this  section. 

{a)  Failure  to  make  initial  election  to 
defer  commencement  of  distributions. 
Generally,  if  no  initial  election  is  made 
by  a  participant  or  beneficiary  imder 
this  paragraph  (c)(2)(ii),  then  the 
amounts  deferred  under  an  eligible  plan 
of  a  tax-exempt  entity  are  considered 
made  available  and  taxable  to  the 
participant  or  beneficiary  in  accordance 
with  paragraph  (c)(2)(i)  of  this  section  at 
the  earliest  time,  on  or  after  severance 
from  employment  (  but  in  no  event  later 
than  the  date  on  which  distributions 
must  commence  piusuant  to  section 
401(a)(9)),  that  distribution  is  permitted 
to  commence  under  the  terms  of  the 
plan.  However,  the  plan  may  provide  for 
a  default  payment  schedule  that  applies 
if  no  election  is  made.  If  the  plan 
provides  for  a  default  payment 
schedule,  the  amounts  deferred  are 
includible  in  the  gross  income  of  the 
participant  or  beneficiary  in  the  year  the 
amounts  deferred  are  first  made 
available  under  the  terms  of  the  default 
payment  schedule. 

(iii)  Additional  election  to  defer 
commencement  of  distribution.  An 
eligible  plan  of  a  tax-exempt  entity  is 
permitted  to  provide  that  a  participant 
or  beneficiary  who  has  made  an  initial 
election  imder  paragraph  (c){2)(ii)(A)  of 
this  section  may  make  one  additional 
election  to  defer  (but  not  accelerate) 
commencement  of  distributions  under 
the  plan  before  distributions  have 
commenced  in  accordance  with  the 
initial  deferral  election  under  paragraph 
(c)(2)(ii)(A)  of  this  section.  Amounts 
payable  to  a  participant  or  beneficiary 
under  an  eligible  plan  of  a  tax-exempt 
entity  are  not  treated  as  made  available 
merely  because  the  plan  allows  the 
participant  to  make  an  additional 
election  imder  this  paragraph  (c)(2)(iii). 
A  participant  or  beneficiary  is  not 
precluded  bom  making  an  additional 
election  to  defer  commencement  of 
distributions  merely  because  the 
participant  or  beneficiary  has  previously 
received  a  distribution  under  §  1.457- 
6(c)  because  of  an  unforeseeable 


emergency,  has  received  a  distribution 
of  smaller  amoimts  under  §  1.457-6(e), 
has  made  (and  revoked)  other  deferral  or 
method  of  payment  elections  within  the 
initial  election  period,  or  is  subject  to  a 
default  payment  schedule  under  which 
the  commencement  of  benefits  is 
deferred  (for  example,  until  a 
participant  is  age  65). 

(iv)  Election  as  to  method  of  payment. 
An  eligible  plan  of  a  tax-exempt  entity 
may  provide  that  an  election  as  to  the 
method  of  payment  under  the  plan  may 
be  made  at  any  time  prior  to  the  time 
the  amounts  are  distributed  in 
accordance  with  the  participant  or 
beneficiary's  initial  or  additional 
election  to  defer  commencement  of 
distributions  under  paragraph  (c)(2)(ii) 
or  (iii)  of  this  section.  Where  no  method 
of  payment  is  elected,  the  entire  amount 
deferred  will  be  includible  in  the  gross 
income  of  the  participant  or  beneficiary 
^rhen  the  amounts  first  become  made 
available  in  accordance  with  a 
participant's  initial  or  additional 
elections  to  defer  under  paragraphs 
(c)(2)(ii)  and  (iii)  of  this  section,  unless 
the  eligible  plan  provides  for  a  default 
method  of  payment  (in  which  case 
amounts  are  considered  made  available 
and  taxable  when  paid  under  the  terms 
of  the  default  pajnment  schedule).  A 
method  of  payment  means  a  distribution 
or  a  series  of  periodic  distributions 
commencing  on  a  date  determined  in 
accordance  with  paragraph  (c)(2)(ii)  or 
(iii)  of  this  section. 

(3)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Eligible  Plan  X  of  a 
tax-exempt  entity  provides  that  a 
participants  total  account  balance, 
representing  all  amounts  deferred  under  the 
plan,  is  payable  to  a  participant  in  a  single 
sum  60  days  after  severance  from 
employment  throughout  these  examples, 
unless,  during  a  30-day  period  immediately 
following  the  severance,  the  participant 
elects  to  receive  the  single  sum  payment  at 
a  later  date  (that  is  not  later  than  the  plan's 
normal  retirement  age  of  65)  or  elects  to 
receive  distribution  in  10  annual  installments 
to  begin  60  days  after  severance  from 
employment  (or  at  a  later  date,  if  so  elected, 
that  is  not  later  than  the  plan's  normal 
retirement  age  of  65).  On  November  13,  2004, 
participant  K,  a  calendar  year  taxpayer,  has 
a  severance  from  employment  with  the 
eligible  employer.  K  does  not,  within  the  30- 
day  window  period,  elect  to  postpone 
distributions  to  a  later  date  or  to  receive 
payment  in  10  fixed  annual  installments. 

(ii)  Conclusion.  The  single  sum  payment  is 
payable  to  K  60  days  after  the  date  K  has  a 
severance  from  employment  (January  12, 
2005),  and  is  includible  in  the  gross  income 
of  K  in  2005  under  section  457(a). 

Example  2.  (i)  Facts.  The  terms  of  eligible 
Plan  X  are  the  same  as  described  in  Example 


1.  Participant  L  participates  in  eligible  Plan 
X.  On  November  11,  2003,  L  has  a  severance 
from  the  employment  of  the  eligible 
employer.  On  November  24,  2003,  L  makes 
an  initial  deferral  election  not  to  receive  the 
single-sum  payment  payable  60  days  after  the 
severance,  and  instead  elects  to  receive  the 
amounts  in  10  annual  installments  to  begin 
60  days  after  severance  from  employment. 

(ii)  Conclusion.  No  portion  of  L's  account 
is  considered  made  available  in  2003  or  2004 
before  a  payment  is  made  and  no  amount  is 
includible  in  the  gross  income  of  L  until 
distributions  commence.  The  annual 
installment  payable  in  2004  will  be 
includible  in  L's  gross  income  in  2004. 

Example  3.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1,  except  that  eligible-Plan  X 
also  provides  that  those  participants  who  are 
receiving  distributions  in  10  annual 
installments  may,  at  any  time  and  without 
restriction,  elect  to  receive  a  cash  out  of  all 
remaining  installments.  Participant  M  elects 
to  receive  a  distribution  in  10  annual 
installments  commencing  in  2004. 

(ii)  Conclusion.  M's  total  account  balance, 
representing  the  total  of  the  amounts  deferred 
under  the  plan,  is  considered  made  available 
and  is  Includible  in  M's  gross  income  in 
2004. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3,  except  that,  instead  of 
providing  for  an  unrestricted  cashout  of 
remaining  payments,  the  plan  provides  that 
participants  or  beneficiaries  who  are 
receiving  distributions  in  10  annual 
installments  may  accelerate  the  payment  of 
the  amount  remaining  payable  to  the 
participant  upon  the  occurrence  of  an 
unforeseeable  emergency  as  described  in 
§  1.457-6(c)(l)  in  an  amount  not  exceeding 
that  described  in  §  1.457-6(c)(2). 

(ii)  Conclusion.  No  amount  is  considered 
made  available  to  participant  M  on  account 
of  M's  right  to  accelerate  payments  upon  the 
occurrence  of  an  unforeseeable  emergency. 
Example  5.  (i)  Facts.  Eligible  Plan  Y  of  a 
tax-exempt  entity  provides  that  distributions 
will  commence  60  days  after  a  participant's 
severance  from  employment  unless  the 
participant  elects,  within  a  30-day  window 
period  following  severance  from 
employment,  to  defer  distributions  to  a  later 
date  (but  no  later  than  the  year  following  the 
calendar  year  the  participant  attains  age 
7OV2).  The  plan  provides  that  a  participant 
who  has  elected  to  defer  distributions  to  a 
later  date  may  make  an  election  as  to  form 
of  disti^bution  at  any  time  prior  to  the  30th 
day  before  distributions  are  to  commence. 

(ii)  Conclusion.  No  amount  is  considered 
made  available  prior  to  the  date  distributions 
are  to  commence  by  reason  of  a  participant's 
right  to  defer  or  make  an  election  as  to  the 
form  of  distribution. 

Example  6.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1,  except  that  the  plan  also 
permits  participants  who  have  made  an 
initial  election  to  defer  distribution  to  make 
one  additional  deferral  election  at  any  time 
prior  to  the  date  distributions  are  scheduled 
to  commence.  Participant  N  has  a  severance 
from  employment  at  age  50.  The  next  day, 
during  the  30-day  period  provided  in  the 
plan,  N  elects  to  receive  distribution  in  the 
form  of  10  annual  installment  payments 
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beginning  at  age  55.  Two  weeks  later,  within 
the  30-day  window  period,  N  makes  a  new 
election  permitted  under  the  plan  to  receive 
10  annual  installment  payments  beginning  at 
age  60  (instead  of  age  55).  When  N  is  age  59, 
N  elects  under  the  additional  deferral 
eledion  provisions,  to  defer  distributions 
until  age  65. 

(ii)  Conclusion.  In  this  example,  N's 
election  to  defer  distributions  until  age  65  is 
a  valid  election.  The  two  elections  N  makes 
during  the  30-day  window  period  are  not 
additional  deferral  elections  described  in 
paragraph  (c)(2)(iii)  of  this  section  because 
they  are  made  before  the  first  permissible 
payout  date  under  the  plan.  Therefore,  the 
plan  is  not  precluded  from  allowing  N  to 
make  the  additional  deferral  election. 
However,  N  can  make  no  further  election  to 
defer  distributions  beyond  age  65  (or 
accelerate  distribution  before  age  65)  because 
this  additional  deferral  election  can  only  be 
-  made  once. 

S 1 .457-8    Funding  rules  for  eligible  plans. 

(a)  Eligible  governmental  plans — (1)  In 
general.  In  order  to  be  an  eligible 
governmental  plan,  all  amoimts  deferred 
under  the  plan,  all  property  and  rights 
purchased  with  such  amounts,  and  all 
income  attributable  to  such  amounts, 
property,  or  rights,  must  be  held  in  trust 
for  the  exclusive  benefit  of  participants 
and  their  beneficiaries.  A  trust 
described  in  this  paragraph  (a)  that  also 
meets  the  requirements  of  §§  1.457-3 
through  1.457-10  is  treated  as  an 
organization  exempt  from  tax  under 
section  501(a).  and  a  participant's  or 
beneficiary's  interest  in  amoimts  in  the 
trust  is  includible  in  the  gross  income 
of  the  participants  and  beneficiaries 
only  to  the  extent,  and  at  the  time, 
provided  for  in  section  457(a)  and 
§§1.457-4  through  1.457-10. 

(2)  Trust  requirement,  (i)  A  trust 
described  in  this  paragraph  (a)  must  be 
established  pursuant  to  a  written 
agreement  that  constitutes  a  valid  trust 
under  State  law.  The  terms  of  the  trust 
must  make  it  impossible,  prior  to  the 
satisfaction  of  all  liabilities  with  respect 
to  participants  and  their  beneficiaries, 
for  any  part  of  the  assets  and  income  of 
the  trust  to  be  used  for,  or  diverted  to, 
purposes  other  than  for  the  exclusive 
benefit  of  participants  and  the^r 
beneficiaries. 

(ii)  Amoimts  deferred  under  an 
eligible  governmental  plan  must  be 
transferred  to  a  trust  within  a  period 
that  is  not  longer  than  is  reasonable  for 
-the  proper  administration  of  the 
participant  accounts  (if  any).  For 
purposes  of  this  requirement,  the  plan 
may  provide  for  amoimts  deferred  for  a 
participant  under  the  plan  to  be 
transferred  to  the  trust  within  a 
specified  period  after  the  date  the 
amounts  would  otherwise  have  been 
paid  to  the  participant.  For  example,  the 


plan  could  provide  for  amounts  deferred 
under  the  plan  at  the  election  of  the 
participant  to  be  contributed  to  the  trust 
within  15  business  days  following  the 
month  in  which  these  amounts  would 
otherwise  have  been  paid  to  the 
participant. 

(3)  Custodial  accounts  and  annuity 
contracts  treated  as  trusts — (i)  In 
general.  For  purposes  of  the  trust 
requirement  of  this  paragraph  (a), 
custodial  accounts  and  aimuity 
contracts  described  in  section  401(f)  that 
satisfy  the  requirements  of  this 
paragraph  (a)(3)  are  treated  as  trusts 
under  rules  similar  to  the  rules  of 
section  401(f).  Therefore,  the  provisions 
of  §  1.401(f)-l(b)  vdll  generally  apply  to 
determine  whether  a  custodial  account 
or  an  aimuity  contract  is  treated  as  a 
trust.  The  use  ofa  custodial  account  or 
annuity  contract  as  part  of  an  eligible 
governmental  plan  does  not  preclude 
the  use  of  a  trust  or  another  custodial 
account  or  annuity  contract  as  part  of 
the  same  plan,  provided  that  all  such 
vehicles  satisfy  the  requirements  of 
section  457(g)(1)  and  (3)  and  paragraphs 
(a)(1)  and  (2)  of  this  section  and  that  all 
assets  and  income  of  the  plan  are  held 
in  such  vehicles. 

(ii)  Custodial  accounts — (A)  In 
general.  A  custodial  account  is  treated 
as  a  trust,  for  purposes  of  section 
457(g)(1)  and  paragraphs  (a)(1)  and  (2) 
of  this  section,  if  the  custodian  is  a 
bank,  as  described  in  section  408(n),  or 
a  person  who  meets  the  nonbank  trustee 
requirements  of  paragraph  (a)(3)(ii)(B)  of 
this  section,  and  the  account  meets  the 
requirements  of  paragraphs  (a)(1)  and 
(2)  of  this  section,  other  than  die 
requirement  that  it  be  a  trust. 

(B)  Nonbank  trustee  status.  The 
custodian  of  a  custodial  account  may  be 
a  person  other  than  a  bank  only  if  the 
person  demonstrates  to  the  satisfaction 
of  the  Commissioner  that  the  maimer  in 
which  the  person  will  administer  the 
custodial  account  will  be  consistent 
with  the  requirements  of  section 
457(g)(1)  and  (3).  To  do  so,  the  person 
must  demonstrate  that  the  requirements 
of  §  1.408-2(e)(2)  through  (6)  (relating  to 
nonbank  trustees)  are  met.  The  written 
application  must  be  sent  to  the  address 
prescribed  by  the  Commissioner  in  the 
same  manner  as  prescribed  under 
§  1.408-2(e).  To  the  extent  that  a  person 
has  already  demonstrated  to  the 
satisfaction  of  the  Commissioner  that 
the  person  satisfies  the  requirements  of 
§  1. 408-2  (e)  in  connection  with  a 
qualified  trust  (or  custodial  account  or 
aimuity  contract)  under  section  401(a), 
that  person  is  deemed  to  satisfy  the 
requirements  of  this  paragraph 
(a)(3)(ii)(B). 


(iii)  Annuity  contracts.  An  annuity 
contract  is  treated  as  a  trust  for  purposes 
of  section  457(g)(1)  and  paragraph  (a)(1) 
of  this  section  if  the  contracrt  is  an 
annuity  contract,  as  defined  in  section 
401(g),  that  has  been  issued  by  an 
insurance  company  qualified  to  do 
business  in  the  State,  and  the  contract 
meets  the  requirements  of  paragraphs 
(a)(1)  and  (2)  of  this  section,  other  than 
the  requirement  that  it  be  a  trust.  An 
annuity  contract  does  not  include  a  life, 
health  or  accident,  property,  casualty,  or 
liability  insurance  contract. 

(4)  Combining  assets.  [Reserved] 
(b)  Eligible  plans  maintained  by  tax- 
exempt  entity— {1)  General  rule.  In  order 
to  be  an  eligible  plan  of  a  tax-exempt 
entity,  the  plan  must  be  unfunded  and 
plan  assets  must  not  be  set  aside  for 
participants  or  their  beneficiaries. 
Under  section  457(b)(6)  and  this 
paragraph  (b),  an  eligible  plan  of  a  tax- 
exempt  entity  must  provide  that  all 
amounts  deferred  under  the  plan,  all 
property  and  rights  to  property 
(including  rights  as  a  beneficiary  of  a 
contract  providing  life  insurance 
protection)  purchased  with  such 
amounts,  and  all  income  attributable  to 
such  amounts,  property,  or  rights,  must 
remain  (until  paid  or  made  available  to 
the  participant  or  beneficiary)  solely  the 
property  and  rights  of  the  eligible 
employer  (without  being  restricted  to 
the  provision  of  benefits  under  the 
plan),  subject  only  to  the  claims  of  the 
eligible  employer's  general  creditors. 

(2)  Additional  requirements.  For 
purposes  of  a  paragraph  (b)(1)  of  this 
section,  the  plan  must  be  unfunded 
regardless  of  whether  or  not  the 
amounts  were  deferred  pursuant  to  a 
salary  reduction  agreement  between  the 
eligible  employer  and  the  participant. 
Any  funding  arrangement  under  an 
eligible  plan  of  a  tax-exempt  entity  that 
sets  aside  assets  for  the  exclusive  benefit 
of  participants  violates  this  requirement, 
and  amounts  deferred  are  generally 
immediately  includible  in  the  gross 
income  of  plan  participants  and 
beneficiaries.  Nothing  in  this  paragraph 
(b)  prohibits  an  eligible  plan  from 
permitting  participants  and  their 
beneficiaries  to  make  an  election  among 
different  investment  options  available 
under  the  plan,  such  as  an  election 
affecting  the  investment  of  the  amounts 
described  in  paragraph  (b)(1)  of  this 
section. 

§  1 .457-9    Effect  on  eligible  plans  when  not 
administered  in  accordance  with  eligibility 
requirements. 

(a)  Eligible  governmental  plans.  A 
plan  of  a  State  ceases  to  be  an  eligible 
governmental  plan  on  the  first  day  of 
the  first  plan  year  beginning  more  than 
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180  days  after  the  date  on  which  the 
Commissioner  notifies  the  State  in 
writing  that  the  plan  is  being 
administered  in  a  manner  that  is 
inconsistent  with  one  or  more  of  the 
requirements  of  §§  1.457-3  through 
1.457-8,  or  1.457-10.  However,  the  plan 
may  correct  the  plan  inconsistencies 
specified  in  the  written  notification 
before  the  first  day  of  that  plan  year  and 
continue  to  maintain  plan  eligibility.  If 
a  plan  ceases  to  be  an  eligible 
governmental  plan,  amounts 
subsequently  deferred  by  participants 
will  be  includible  in  income  when 
deferred,  or,  if  later,  when  the  amounts 
deferred  cease  to  be  subject  to  a 
substantial  risk  of  forfeiture,  as  provided 
at  §  1.457-11.  Amounts  deferred  before 
the  date  on  which  the  plan  ceases  to  be 
an  eligible  governmental  plan,  and  any 
earnings  thereon,  will  be  treated  as  if 
the  plan  continues  to  be  an  eligible 
governmental  pl^  and  will  not  be 
includible  in  participant's  or 
beneficiary's  gross  income  until  paid  to 
the  participant  or  beneficiary. 

(bj  Eligible  plans  of  tax-exempt 
entities.  A  plan  of  a  tax-exempt  entity 
ceases  to  be  an  eligible  plan  on  the  first 
day  that  the  plan  fails  to  satisfy  one  or 
more  of  the  requirements  of  §§  1.457-3 
through  1.457-8,  or  §  1.457-10.  See 
§  1.457-11  for  rules  regarding  the 
treatment  of  an  ineligible  plan. 

§  1 .457-1 0    Miscellaneous  provisions. 

(a)  Plan  terminations  and  frozen 
plans — (1)  In  general.  An  eligible 
employer  may  amend  its  plan  to 
eliminate  future  deferrals  for  existing 
participants  or  to  limit  participation  to 
existing  participants  and  employees.  An 
eligible  plan  may  also  contain 
provisions  that  permit  plan  termination 
and  permit  amoimts  deferred  to  be 
distributed  on  termination.  In  order  for 
a  plan  to  be  considered  terminated, 
amounts  deferred  under  an  eligible  plan 
must  be  distributed  to  all  plan 
participants  and  beneficiaries  as  soon  as 
administratively  practicable  after 
termination  of  the  eligible  plan.  The 
mere  provision  for,  and  making  of, 
distributions  to  participants  or 
beneficiaries  upon  a  plan  termination 
will  not  cause  an  eligible  plan  to  cease 
to  satisfy  the  requirements  of  section 
457(b)  or  the  regulations. 

(2)  Employers  that  cease  to  be  eligible 
employers— {i)  Plan  not  terminated.  An 
eligible  employer  that  ceases  to  be  an 
eligible  employer  may  no  longer 
maintain  an  eligible  plan.  If  the 
employer  was  a  tax-exempt  entity  and  ' 
the  plan  is  not  terminated  as  permitted 
under  a  paragraph  (a)(2)(ii)  of  this 
section,  the  tax  consequences  to 
participants  and  beneficiaries  in  the 


previously  eligible  (unfunded)  plan  of 
an  ineligible  employer  are  determined 
in  accordance  with  either  section  451  if 
the  employer  becomes  an  entity  other 
than^a  State  or  §1.457-11  if  the 
employer  becomes  a  State.  If  the 
employer  was  a  State  and  the  plan  is 
neither  terminated  as  permitted  imder 
paragraph  (a)(2)(ii)  of  this  section  nor 
transferred  to  another  eligible  plan  of 
that  State  as  permitted  under  paragraph 
(b)  of  this  section,  the  tax  consequences 
to  participants  in  the  previously  eligible 
governmental  plan  of  an  ineligible 
employer,  the  assets  of  which  are  held 
in  trust  pursuant  to  §  1.457-8(a).  are 
determined  in  accordance  with  section 
402(b)  (section  403(c)  in  the  case  of  an 
annuity  contract)  and  the  trust  is  no 
longer  to  be  treated  as  a  trust  that  is 
exempt  from  tax  under  section  501(a). 

(ii)  Plan  termination.  As  an 
alternative  to  determining  the  tax 
consequences  to  the  plan  and 
participants  under  paragraph  {a)(2)(i)  of 
this  section,  the  employer  may 
terminate  the  plan  and  distribute  the 
amounts  deferred  (and  all  plan  assets)  to 
all  plan  participants  as  soon  as 
administratively  practicable  in 
accordance  with  paragraph  (a)(1)  of  this 
section.  Such  distribution  may  include 
eligible  rollover  distributions  in  the  case 
of  a  plan  that  was  an  eligible 
governmental  plan.  In  addition,  if  the 
employer  is  a  State,  another  alternative 
to  determining  the  tax  consequences 
under  paragraph  (a)(2)(i)  of  this  section 
is  to  transfer  the  assets  of  the  eligible 
govenunental  plan  to  an  eligible 
governmental  plan  of  another  eligible 
employer  within  the  same  State  under 
the  plan-to-plan  transfer  rules  of 
paragraph  (b)  of  this  section. 

(3)  Examples.  The  provisions  of  this 
paragraph  (a)  aie  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Employer  Y,  a 
corporation  that  owns  a  State  hospital, 
sponsors  an  eligible  governmental  plan 
funded  through  a  trust.  Employer  Y  is 
acquired  by  a  for-profit  hospital  and 
Employer  Y  ceases  to  be  an  eligible  employer 
under  section  457(e)(1)  or  §  1.457-2(e). 
Employer  Y  terminates  the  plan  and,  during 
the  next  6  months,  distributes  to  participants 
and  beneficiaries  all  amounts  deferred  that 
were  under  the  plan. 

(ii)  Conclusion.  The  termination  and 
distribution  does  not  cause  the  plan  to  fail  to 
be  an  eligible  governmental  plan.  Amounts 
that  are  distributed  as  eligible  rollover 
distributions  may  be  rolled  over  to  an  eligible 
retirement  plan  described  in  section 
402(c)(8)(B). 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1,  except  that  Employer  Y 
decides  to  continue  to  maintain  the  plan. 

(ii)  Conclusion.  If  Employer  Y  continues  to 
maintain  the  plan.Jthe  tax  consequences  to 
participants  and  beneficiaries  will  be 


determined  in  accordance  with  either  section 
402(b)  if  the  compensation  deferred  is  funded 
through  a  trust,  section  403(c)  if  the 
compensation  deferred  is  funded  through 
annuity  contracts,  or  §  1.457-11  if  the 
compensation  deferred  is  not  funded  through 
a  trust  or  annuity  contract.  In  addition,  if 
Employer  Y  continues  to  maintain  the  plan, 
the  trust  will  no  longer  be  treated  as  exempt 
from  tax  under  section  501(a). 

Example  3.  (i)  Facts.  Employer  Z,  a 
corporation  that  owns  a  tax-exempt  hospital, 
sponsors  an  unfunded  eligible  plan. 
Employer  Z  is  acquired  by  a  for-profit 
hospital  and  is  no  longer  an  eligible 
employer  under  section  457(e)(1)  or  §  1.457- 
2(e).  Employer  Z  terminates  the  plan  and 
distributes  all  amounts  deferred  under  the 
eligible  plan  to  participants  and  beneficiaries 
within  a  one-year  period. 

(ii)  Conclusion.  Distributions  under  the 
plan  are  treated  as  made  under  an  eligible 
plan  of  a  tax-exempt  entity  and  the 
distributions  of  the  amounts  deferred  are 
includible  in  the  gross  income  of  the 
participant  or  beneficiary  in  the  year 
distributed. 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3,  except  that  Employer  Z 
decides  to  maintain  instead  of  terminate  the 
plan. 

(ii)  Conclusion.  If  Employer  Z  maintains 
the  plan,  the  tax  consequences  to  participants 
and  beneficiaries  in  the  plan  will  thereafter 
be  determined  in  accordance  with  section 

451. 

*. 

(b)  Plan-to-plan  transfers — (1)  General 
rule.  An  eligible  govenunental  plan  may 
provide  for  the  transfer  of  amounts 
deferred  by  a  participant  or  beneficiary 
to  another  eligible  governmental  plan  if 
the  conditions  in  paragraph  (b)(2),  (3), 
or  (4)  of  this  section  are  met.  An  eligible 
plan  of  a  tax-exempt  entity  may  provide 
for  transfers  of  amoimts  deferred  by  a 
participant  to  another  eligible  plan  ©fa 
tax-exempt  entity  if  the  conditions  in 
paragraph  (b)(5)  of  this  section  are  met. 
In  addition,  an  eligible  governmental 
plan  may  accept  transfers  fi-om  another 
eligible  governmental  plan  as  described 
in  the  first  sentence  of  this  paragraph 
(b)(1),  and  an  eligible  plan  of  a  tax- 
exempt  entity  may  accept  transfers  from 
another  eligible  plan  of  a  tax-exempt 
entity  as  described  in  the  preceding 
sentence.  However,  a  State  may  not 
transfer  the  assets  of  its  eligible 
governmental  plan  to  a  tax-exempt 
entity's  eligible  plan  and  the  plan  of  a 
tax-exempt  entity  may  not  accept  such 
a  transfer.  Similarly,  a  tax-exempt  entity 
may  not  transfer  the  assets  of  its  eligible 
plan  to  an  eligible  governmental  plan 
and  an  eligible  governmental  plan  may 
not  accept  such  a  transfer.  In  addition, 
if  the  conditions  in  paragraph  (b)(4)  of 
this  section  (relating  to  permissive  past 
service  credit  and  repayments  under 
section  415)  are  met,  an  eligible 
governmental  plan  of  a  State  may 
provide  for  the  transfer  of  amounts 
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deferred  by  a  participant  or  beneficiary 
to  a  qualified  plan  (under  section 
401(a))  maintained  by  a  State.  However, 
a  qualified  plan  may  not  transfer  assets 
to  an  eligible  governmental  plan  or  to  an 
eligible  plan  of  a  tax-exempt  entity,  and 
an  eligible  governmental  plan  or  the 
plan  of  a  tax-exempt  entity  may  not 
accept  such  a  transfer. 

(2)  Requirements  for  post-severance 
plan-to-plan  transfers  among  eligible 
governmental  plans.  A  transfer  imder 
paragraph  (b)(1)  of  this  section  from  an 
eligible  governmental  plan  to  another 
eligible  governmental  plan  is  permitted 
if  the  following  conditions  are  met — 

(i)  The  transferor  plan  provides  for 
transfers; 

(ii)  The  receiving  plan  provides  for     - 
the  receipt  of  transfers; 

(ill)  The  participant  or  beneficiary 
whose  amounts  deferred  are  being 
transferred  will  have  an  amoimt 
deferred  immediately  after  the  transfer 
at  least  equal  to  the  amount  deferred 
with  respect  to  that  participant  or 
beneficiary  immediately  before  the 
transfer;  and 

(iv)  In  the  case  of  a  transfer  for  a 
participant,  the  participant  has  had  a 
severance  from  employment  with  the 
transferring  employer  and  is  performing 
services  for  the  entity  maintaining  the 
receiving  plan. 

(3)  Requirements  for  plan-to-plan 
transfers  of  all  plan  assets  of  eligible 
governmental  plan.  A  transfer  under 
paragraph  (b)(1)  of  this  section  irom  an 
eligible  governmental  plan  to  another 
eligible  governmental  plan  is  permitted 
if  the  following  conditions  are  met — 

(i)  The  transfer  is  from  an  eligible 
governmental  plan  to  another  eligible 
governmental  plan  within  the  same 
State: 

(ii)  All  of  the  assets  held  by  the 
transferor  plan  are  transferred; 

(iii)  The  transferor  plan  provides  for 
transfers; 

(iv)  The  receiving  plan  provides  for 
the  receipt  of  transfers; 

(v)  The  participant  or  beneficiary 
whose  amounts  deferred  are  being 
transferred  will  have  an  amount 
deferred  immediately  after  the  transfer 
at  least  equal  to  the  amoimt  deferred 
with  respect  to  that  participant  or 
beneficiary  immediately  before  the 
transfer;  and 

(vi]  The  participants  or  beneficiaries 
whose  deferred  amounts  are  being 
transferred  are  not  ehgible  for  additional 
aimual  deferrals  in  the  receiving  plan 
imless  they  are  performing  services  for 
the  entity  maintaining  the  receiving 
plan. " 

(4)  Requirements  for  plan-to-plan 
transfers  among  eligible  governmental 
plans  of  the  same  employer.  A  transfer 


under  paragraph  (b)(1)  of  this  section 
&t)m  an  eligible  governmental  plan  to 
another  eligible  governmental  plan  is 
permitted  if  the  following  conditions  are 
met — 

(i)  The  transfer  is  fitim  an  eligible 
govenunental  plan  to  another  eligible 
governmental  plan  of  the  same 
employer  (and,  for  this  purpose,  the 
employer  is  not  treated  as  the  same 
employer  if  the  participant's 
compensation  is  paid  by  a  different 
entity); 

(ii)  The  transferor  plan  provides  for 
transfers; 

(iii)  The  receiving  plan  provides  for 
the  receipt  of  transfers; 
(iv)  The  participant  or  beneficiary 
>  whose  amoimts  deferred  are  being 
transferred  will  have  an  amoimt 
deferred  immediately  after  the  transfer 
at  least  equal  to  the  amount  deferred 
with  respect  to  that  participant  or 
beneficiary  immediately  before  the 
transfer;  and 

(v)  The  participant  or  beneficiary 
whose  deferred  amounts  are  being 
transferred  is  not  eligible  for  additional 
annual  deferrals  in  the  receiving  plan 
unless  the  participant  or  beneficiary  is 
performing  services  for  the  entity 
maintaining  the  receiving  plan. 

(5)  Requirements  for  post-severance 
plan-to-plan  transfers  among  eligible 
plans  of  tax-exempt  entities.  A  transfer 
under  paragraph  (b)(1)  of  this  section 
from  an  eligible  plan  of  a  tax-exempt 
employer  to  another  eligible  plan  of  a 
tax-exempt  employer  is  permitted  if  the 
following  conditions  are  met — 

(i)  The  transferor  plan  provides  for 
transfers; 

(ii)  The  receiving  plan  provides  for 
the  receipt  of  transfers; 

(iii)  The  participant  or  beneficiary 
whose  amounts  deferred  are  being 
transferred  will  have  an  amount 
deferred  immediately  after  the  transfer 
at  least  equal  to  the  amount  deferred 
with  respect  to  that  participant  or 
beneficiary  immediately  before  the 
transfer;  and 

(iv)  In  the  case  of  a  transfer  for  a 
participant,  the  participant  has  had  a 
severance  from  employment  with  the 
transferring  employer  and  is  performing 
services  for  the  entity  maintaining  the 
receiving  plan. 

(6)  Treatment  of  amount  transferred 
following  a  plan-to-plan  transfer 
between  eligible  plans.  Following  a 
transfer  of  any  amount  between  eligible 
plans  under  paragraphs  (b)(1)  through 
(b)(5)  of  this  section — 

(i)  The  transferred  amount  is  subject 
to  the  restrictions  of  §  1.457-6  (relating 
to  when  distributions  are  permitted  to 
be  made  to  a  participant  under  an 
eligible  plan)  in  the  receiving  plan  in 


the  same  manner  as  if  the  transferred 
amount  had  been  originally  been 
deferred  under  the  receiving  plan  if  the 
participant  is  performing  services  for 
the  entity  maintaining  the  receiving 
plan,  and 

(ii)  In  the  case  of  a  transfer  between 
eligible  plans  of  tax-exempt  entities, 
except  as  otherwise  determined  by  die 
Commissioner,  the  transferred  amount 
is  subject  to  §  1.457-7(c)(2)  (relating  to 
when  amounts  are  considered  to  be 
made  available  under  an  eligible  plan  of 
a  tax-exempt  entity)  in  the  same  maimer 
as  if  the  elections  made  by  the 
participant  or  beneficiary  under  the 
transferor  plan  had  been  made  under 
the  receiving  plan. 

(7)  Examples.  The  provisions  of 
paragraphs  (b)(1)  through  (6)  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  1.  (i)  Facts.  Participant  A,  the 
president  of  City  X's  hospital,  has  accepted 
a  position  with  another  hospital  which  is  a 
tax-exempt  entity.  A  participates  in  the 
eligible  govenunental  plan  of  City  X.  A 
would  like  to  transfer  the  amounts  deferred 
imder  City  X's  eligible  governmental  plan  to 
the  eligible  plan  of  the  tax-exempt  hospital.- 

(ii)  Conclusion.  City  X's  plan  may  not 
transfer  A's  amounts  deferred  to  the  tax- 
exempt  employer's  eligible  plan.  In  addition, 
because  the  amounts  deferred  would  no 
longer  be  held  in  trust  for  the  exclusive 
benefit  of  participants  and  their  beneficiaries, 
the  transfer  would  violate  the  exclusive 
benefit  rule  of  section  457(g)  and  §  1.457- 
8(a). 

Example  2.  (i)  Facts.  County  M,  located  in 
State  S,  operates  several  health  clinics  and 
maintains  an  eligible  govermnental  plan  for 
employees  of  those  clinics.  One  of  the  clinics 
operated  by  County  M  is  being  acquired  by 
a  hospital  operated  by  State  S,  and 
employees  of  that  clinic  will  become 
employees  of  State  S.  County  M  permits 
those  employees  to  transfer  their  balances 
under  County  M's  eligible  governmental  plan 
to  the  eligible  governmental  plan  of  State  S. 

(ii)  Conclusion.  If  the  eligible  governmental 
plans  of  County  M  and  State  S  provide  for 
the  transfer  and  acceptance  of  the  transfer 
(and  the  other  requirements  of  paragraph 
(b)(1)  of  this  section  are  satisfied),  then  the 
requirements  of  paragraph  (b)(2)  of  this 
section  are  satisfied  and,  thus,  the  transfer 
will  not  cause  either  plan  to  violate  the 
requirements  of  section  457  or  these 
regulations. 

Example  3.  (i)  Facts.  City  Employer  Z.  a 
hospital,  sponsors  an  eligible  governmental 
plan.  City  Employer  Z  is  located  in  State  B. 
All  of  the  assets  of  City  Employer  Z  are  being 
acquired  by  a  tax-exempt  hospital.  City- 
Employer  Z,  in  accordance  with  the  plan-to- 
plan  transfer  rules  of  paragraph  (b)  of  this 
section,  would  like  to  transfer  the  total 
amount  of  assets  deferred  under  City 
Employer  Z's  eligible  governmental  plan  to 
the  acquiring  tax-exempt  entity's  eUgible 
plan. 

(ii)  Conclusion.  City  Employer  Z  may  not 
permit  participants  to  transfer  the  amounts  to 
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the  eligible  plan  of  the  tax-exempt  entity.  In 
addition,  because  the  amounts  deferred 
would  no  longer  be  held  in  trust  for  the 
exclusive  benefit  of  participants  and  their 
beneficiaries,  the  transfer  would  violate  the 
exclusive  benefit  rule  of  section  457(g)  and 
§1.457-a(a). 

Example  4.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  3.  except  that  City  Employer 
Z,  instead  of  transferring  all  of  its  assets  to 
the  eligible  plan  of  the  tax-exempt  entity, 
decides  to  transfer  all  of  the  amounts 
deferred  under  City  Z's  eligible  governmental 
plan  to  the  eligible  governmental  plan  of 
County  B  in  which  City  Z  is  located.  County 
B's  eligible  plan  does  not  cover  employees  of 
City  Z,  but  is  willing  to  allow  the  assets  of 
City  Z's  plan  to  be  transferred  to  County  B's 
plan,  a  related  state  government  entity,  also 
located  in  State  B.  . 

(ii)  Conclusion.  If  City  Employer  Z's 
(transferor)  eligible  governmental  plan 
provides  for  such  transfer  and  the 'eligible 
governmental  plan  of  County  B  permits  the 
acceptance  of  such  a  transfer  (and  the  other 
requirements  of  paragraph  (b)(1)  of  this 
section  are  satisfied),  then  the  requrements 
of  paragraph  (b)(3)  of  this  section  are  satisfied 
and,  thus.  City  Employer  Z  may  transfer  the 
total  amounts  deferred  under  its  eligible 
governmental  plan,  prior  to  termination  of 
that  plan,  to  the  eligible  governmental  plan 
maintained  by  County  B.  However,  the 
participants  of  City  Employer  Z  whose 
deferred  amounts  are  being  transferred  are 
not  eligible  to  participate  in  the  eligible 
governmental  plan  of  County  B.  the  receiving 
plan,  unless  they  are  performing  services  for 
County  B. 

Example  5.  (i)  Facts.  State  C  has  an  eligible 
governmental  plan.  Employees  of  City  U  in 
State  C  are  among  the  eligible  employees  for 
State  C's  plan  and  City  U  decides  to  adopt 
another  eligible  governmental  plan  only  for 
its  employees.  State  C  decides  to  allow 
employees  to  elect  to  transfer  all  of  the 
amounts  deferred  for  an  employee  under 
State  C's  eligible  governmental  plan  to  City 
U's  eligible  governmental  plan. 

(ii)  Conclusion.  If  State  C's  (transferor) 
eligible  governmental  plan  provides  for  such 
transfer  and  the  eligible  governmental  plan  of 
City  U  permits  the  acceptance  of  such  a 
transfer  (and  the  other  requirements  of 
paragraph  (b)(1)  of  this  section  are  satisfied), 
then  the  requirements  of  paragraph  (b)(4)  of 
this  section  are  satisfied  and,  thus.  State  C 
may  transfer  the  total  amounts  deferred 
under  its  eligible  governmental  plan  to  the 
eligible  governmental  plan  maintained  by 
City  U. 

(8)  Purchase  of  permissive  past 
service  credit  by  plan-to-plan  transfers 
from  an  eligible  governmental  plan  to  a 
qualified  plan— ii)  General  rule.  An 
eligible  governmental  plan  of  a  State 
may  provide  for  the  transfer  of  amounts 
deferred  by  a  participant  or  beneficiary 
to  a  defined  benefit  governmental  plan 
(as  defined  in  section  414(d)),  and  no 
amount  shall  be  includible  in  gross 
income  by  reason  of  the  transfer,  if  the 
conditions  in  paragraph  (b){8)(ii)  of  this 
section  are  met.  A  transfer  under  this 


paragraph  (b)(8)  is  not  treated  as  a 
distribution  for  piuposes  of  §  1.457-6. 
Therefore,  such  a  transfer  may  be  madie 
before  severance  fi-om  employment. 

(ii)  Conditions  for  plan-to-plan 
transfers  from  an  eligible  governmental 
plan  to  a  qualified  plan.  A  transfer  may 
be  made  imder  this  paragraph  (b)(8) 
only  if  the  transfer  is  either — 

(A)  For  the  purchase  of  permissive 
past  service  credit  (as  defined  in  section 
415tn){3)(A))  under  the  receiving 
defined  benefit  governmental  plan;  or 

(B)  A  repayment  to  which  section  415 
does  not  apply  by  reason  of  section 
415(k)(3}. 

(iii)  Example.  The  provisions  of  this 
paragraph  (b)(8)  are  illustrated  by  the 
following  example: 

Example,  (i)  Facts.  Plan  X  is  an  eligible 
governmental  plan  maintained  by  County  Y 
for  its  employees.  Plan  X  provides  for 
distributions  only  in  the  event  of  death,  an 
unforeseeable  emergency,  or  severance  from 
employment  with  County  Y  (including 
retirement  from  County  Y).  Plan  S  is  a 
qualified  defined  benefit  plan  maintained  by 
State  T  for  its  employees.  County  Y  is  within 
State  T.  Employee  A  is  an  employee  of 
County  Y  and  is  a  participant  in  Plan  X. 
Employee  A  previously  was  an  employee  of 
State  T  and  is  still  entitled  to  benefits  under 
Plan  S.  Plan  S  includes  provisions  allowing 
participants  in  certain  plans,  including  Plan 
X,  to  transfer  assets  to  Plan  S  for  the  purchase 
of  past  service  credit  under  Plan  S  and  does 
not  permit  the  amount  transferred  to  exceed 
the  amount  necessary  to  fund  the  benefit 
resulting  ft-om  the  past  service  credit. 
Although  not  required  to  do  so.  Plan  X 
allows  Employee  A  to  transfer  assets  to  Plan 
S  to  provide  a  past  service  benefit  under  Plan 
S. 

(ii)  Conclusion.  The  transfer  is  permitted 
under  this  paragraph  (b)(8). 

(c)  Qualified  domestic  relations  orders 
under  eligible  plans— (1 )  General  rule. 
An  eligible  plan  does  not  become  an 
ineligible  plan  described  in  section 
457(f)  solely  because  its  administrator  or 
sponsor  complies  with  a  qualified 
domestic  relations  order  as  defined  in 
section  414(p),  including  an  order 
requiring  the  distribution  of  the  benefits 
of  a  participant  to  an  alternate  payee  in 
advance  of  the  general  rules  for  eligible 
plan  distributions  imder  §  1.457-6.  If  a 
distribution  or  payment  is  made  from  an 
eligible  plan  to  an  alternate  payee 
pursuant  to  a  qualified  domestic 
relations  order,  rules  similar  to  the  rules 
of  section  402(e)(1)(A)  shall  apply  to  the  . 
distribution  or  payment. 

(2)  Examples.  The  provisions  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  1.  (i)  Facts.  Participant  C  and  C's 
spouse  D  are  divorcing.  C  is  employed  by 
State  S  and  is  a  participant  in  an  eligible  plan 
maintained  by  State  S.  C  has  an  account 


valued  at  $100,000  under  the  plan.  Pursuant 
to  the  divorce,  a  court  issues  a  qualified 
domestic  relations  order  on  September  1 , 
2003  that  allocates  50  percent  of  C's  $100,000 
plan  account  to  D  and  specifically  provides 
for  an  immediate  distribution  to  D  of  D's 
share  within  6  months  of  the  order.  Payment 
is  made  to  D  in  )anuary  of  2004. 

(ii)  Conclusion.  State  S's  eligible  plan  does 
not  become  an  ineligible  plan  described  in 
section  457(f)  and  §  1.457-11  solely  because 
its  administrator  or  sponsor  complies  with 
the  qualified  domestic  relations  order 
requiring  the  immediate  distribution  to  D  in 
advance  of  the  general  rules  for  eligible  plan 
distributions  under  §  1.457-6.  In  accordance 
with  section  402(e)(1)(A),  D  (not  C)  must 
include  the  distribution  in  gross  income.  The 
distribution  is  includible  in  D's  gross  income 
in  2004.  If  the  qualified  domestic  relations 
order  were  to  provide  for  distribution  to  D  at 
a  future  date,  amounts  deferred  attributable 
to  D's  share  will  be  includible  in  D's  gross 
income  when  paid  to  D. 

Example  2.  (i)  Facts.  The  facts  are  the  same 
as  in  Example  1,  except  that  S  is  a  tax-exempt 
entity,  instead  of  a  State. 

(ii)  Conclusion.  State  S's  eligible  plan  does 
not  become  an  ineligible  plan  described  in 
section  457(f)  and  §  1.457-11  solely  because 
its  administrator  or  sponsor  complies  with 
the  qualified  domestic  relations  order 
requiring  the  immediate  distribution  to  D  in 
advance  of  the  general  rules  for  eligible  plan 
distributions  under  §  1.457-6.  In  accordance   ' 
with  section  402(e)(1)(A),  D  (not  C)  must 
include  the  distribution  in  gross  income.  The 
distribution  is  includible  in  D's  gross  income 
in  2004,  assuming  that  the  plan  did  not  make 
the  distribution  available  to  D  in  2003.  If  the 
qualified  domestic  relations  order  were  to 
provide  for  distribution  to  D  at  a  future  date, 
amounts  deferred  attributable  to  D's  share 
would  be  includible  in  D's  gross  income 
when  paid  or  made  available  to  D. 

(d)  Death  benefits  and  life  insurance 
proceeds.  A  death  benefit  plan  under 
section  457(e)(ll)  is  not  an  eligible  plan. 
In  addition,  no  amount  paid  or  made 
available  under  an  eligible  plan  as  death 
benefits  or  life  insurance  proceeds  is 
excludable  from  gross  income  under 
section  101. 

(e)  Rollovers  to  eligible  governmental 
plans — (1)  General  rule.  An  eligible 
governmental  plan  may  accept 
contributions  ihat  are  eligible  rollover 
distributions  (as  defined  in  section 
402(c)(4))  made  from  another  eligible 
retirement  plan  (as  defined  in  section 
402(c)(8)(B))  if  the  conditions  in 
paragraph  (e)(2)  of  this  section  are  met. 
Amounts  contributed  to  an  eligible 
governmental  plan  as  eligible  rollover 
distributions  are  not  taken  into  account 
for  purposes  of  the  annual  limit  on 
annual  deferrals  by  a  participant  in 

§  1.457-4(c)  or  §  1.457-5.  but  are 
otherwise  treated  in  the  same  manner  as 
amounts  deferred  imder  section  457  for 
purposes  of  §§1.457-3  through  1.457-9 
and  this  section. 
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(2)  Conditions  for  rollovers  to  an 
eligible  governmental  plan.  An  eligible 
governmental  plan  that  pennits  eligible 
rollover  distributions  made  from 
another  eligible  retirement  plan  to  be 
paid  into  the  eligible  governmental  plan 
is  required  under  this  paragraph  (e)(2)  to 
provide  that  it  will  separately  account 
for  any  eligible  rollover  distributions  it 
receives.  A  plan  does  not  fail  to  satisfy 
this  requirement  if  it  separately 
accounts  for  particular  types  of  eligible 
rollover  distributions  (for  example,  if  it 
maintains  a  separate  account  for  eligible 
rollover  distributions  attributable  to 
annual  deferrals  that  were  made.under 
other  eligible  governmental  plans  and  a 
separate  account  for  amoimts 
attributable  to  other  eligible  rollover 
distributions),  but  this  requirement  is 
not  satisfied  if  any  such  separate 
account  includes  any  amoimt  that  is  not 
attributable  to  an  eligible  rollover 
distribution. 

(3)  Example.  The  provisions  of  this 
paragraph  (e)  are  illustrated  by  the 
following  example: 

Example,  (i)  Facts.  Plan  T  is  an  eligible 
governmental  plan  that  provides  that 
employees  who  are  eligible  to  participate  in 
Plan  T  may  make  rollover  contributions  to 
Plan  T  from  amounts  distributed  to  an 
employee  from  an  eligible  retirement  plan. 
An  eligible  retfrement  plan  is  defined  in  Plan 
T  as  another  eligible  governmental  plan,  a 
qualified  section  401(a)  or  403(a)  plan,  or  a 
section  403(b)  contract,  or  an  individual 
retirement  arrangement  (IRA)  that  holds  such 
amounts.  Plan  T  requires  rollover 
contributions  to  be  paid  by  the  eligible 
retirement  plan  directly  to  Plan  T  (a  direct 
rollover)  or  to  be  paid  by  the  participant 
within  60  days  after  the  date  on  which  the 
participant  received  the  amount  from  the 
other  eligible  retirement  plan.  Plan  T  does 
not  take  rollover  contributions  into  account 
for  purposes  of  the  plan's  limits  on  amounts 
deferred  that  conform  to  §  1.457-4(c). 
Rollover  contributions  paid  to  Plan  T  are 
invested  in  the  trust  in  the  same  manner  as 
amounts  deferred  under  Plan  T  and  rollover 
contributions  (and  earnings  thereon)  are 
available  for  distribution  to  the  participant  at 
the  same  time  and  in  the  same  manner  as 
amounts  deferred  under  Plan  T.  In  addition. 
Plan  T  provides  that,  for  each  participant 
who  makes  a  rollover  contribution  to  Plan  T, 
the  Plan  T  record-keeper  is  to  establish  a 
separate  account  for  the  participant's  rollover 
contributions.  The  record-keeper  calculates 
earnings  and  losses  for  investments  held  in 
the  rollover  account  separately  from  earnings 
and  losses  on  other  amounts  held  under  the 
plan  and  calculates  disbursements  from  and 
payments  made  to  the  rollover  account 
separately  from  disbiusements  from  and 
payments  made  to  other  amounts  held  under 
the  plan. 

(ii)  Conclusion.  Plan  T  does  not  lose  its 
status  as  an  eligible  governmental  plan  as  a 
result  of  the  receipt  of  rollover  contributions. 
The  conclusion  would  not  be  different  if  the 
Plan  T  record-keeper  were  to  establish  two 


separate  accounts,  one  of  which  is  for  the 
participant's  rollover  contributions 
atfributable  to  annual  deferrals  that  were 
made  under  an  eligible  governmental  plan 
and  the  other  of  which  is  for  other  rollover 
contributions. 

(f)  Deemed  IRAs  under  eligible 
governmental  plans.  See  regulations 
under  section  408(q)  for  guidance 
regarding  the  treatment  of  separate 
accounts  or  annuities  as  individual 
retirement  plans  (IRAs).  §1.457-11  Tax 
treatment  of  participants  if  plan  is  not 
an  eligible  plan.  ■■ 

(a)  In  general.  Under  section  457(f),  if 
an  eligible  employer  provides  for  a 
deferral  of  compensation  imder  any 
agreement  or  arrangement  that  is  an 
ineligible  plan — 

(1)  Compensation  deferred  imder  the 
agreement  or  arrangement  is  includible 
in  the  gross  income  of  the  participant  or 
beneficiary  for  the  first  taxable  year  in 
which  there  is  no  substantial  risk  of 
forfeitiue  (within  the  meaning  of  section 
457{fl{3)(B))  of  the  rights  to  such 
compensation; 

(2)  If  the  compensation  deferred  is 
subject  to  a  substantial  risk  of  forfeiture, 
the  amount  includible  in  gross  income 
for  the  first  taxable  year  in  which  there 
is  no  substantial  risk  of  forfeitiue 
includes  earnings  thereon  to  the  date  on 
which  there  is  no  substantial  risk  of 
forfeitiu«; 

(3)  Earnings  credited  on  the 
compensation  deferred  under  the 
agreement  or  arrangement  that  are  not 
includible  in  gross  income  under 
paragraph  (a)(2)  of  this  section  are 
includible  in  the  gross  income  of  the 
participant  or  beneficiary  only  when 
paid  or  made  available  to  the  participant 
or  beneficiary,  provided  that  the  interest 
of  the  participant  or  beneficiary  in  any 
assets  (including  amoimts  deferred 
imder  the  plan)  of  the  entity  sponsoring 
the  agreement  or  arrangement  is  not 
senior  to  the  entity's  general  creditors; 
and 

(4)  Amoimts  paid  or  made  available  to 
a  participant  or  beneficiary  imder  the 
agreement  or  arrangement  are  includible 
in  the  gross  income  of  the  participant  or 
beneficiary  under  section  72,  relating  to 
annuities. 

(b)  Exceptions.  Paragraph  (a)  of  this 
section  does  not  apply  with  respect  to — 

(1)  A  plan  described  in  section  401(a) 
which  includes  a  trust  exempt  from  tax 
under  section  501(a); 

(2)  An  annuity  plan  or  contract 
described  in  section  403; 

(3)  That  portion  of  any  plan  which 
consists  of  a  transfer  of  property 
described  in  section  83; 

(4)  That  portion  of  any  plan  which 
consists  of  a  trust  to  which  section 
402(b)  applies;  or 


(5)  A  qualified  governmental  excess 
benefit  arrangement  described  in  section 
415(m). 

(c)  Amount  included  in  income.  The 
amount  included  in  gross  income  on  the 
applicable  date  under  paragraphs  (a)(1) 
and  (a)(2)  of  this  section  is  equal  to  the 
present  value  of  the  compensation 
(including  earnings  to  the  extent 
provided  in  paragraph  (a)(2)  of  this 
section)  on  that  date.  For  purposes  of 
applying  .section  72  on  the  applicable 
date  under  paragraphs  (a)(3)  and  (4)  of 
this  section,  the  participant  is  treated  as 
having  paid  investment  in  the  contract 
(or  basis)  to  the  extent  that  the  deferred 
compensation  has  been  taken  into 
account  by  the  participant  in 
accordance  vrith  paragraphs  (a)(1)  and 
(a)(2)  of  this  section. 

(d)  Coordination  of  section  457(f)  with 
section  83—  (1)  General  rules.  Under, 
paragraph  (b)(3)  of  this  section,  section 
457(f)  and  paragraph  (a)  of  this  section 
do  not  apply  to  that  portion  of  any  plan 
which  consists  of  a  transfer  of  property 
described  in  section  83.  For  this 
purpose,  a  transfer  of  property  described 
in  section  83  means  a  transfer  of 
property  to  which  section  83  applies. 
Section  457(f)  and  paragraph  (a)  of  this    - 
section  do  not  apply  if  the  date  on 
which  there  is  no  substantial  risk  of 
forfeiture  with  respect  to  compensation 
deferred  under  an  agreement  or 
arrangement  that  is  not  an  eligible  plan 

is  on  or  after  the  date  on  which  there  is 
a  transfer  of  property  to  which  section 
83  applies.  However,  section  457(f)  and 
paragraph  (a)  of  this  section  apply  if  the 
date  on  which  there  is  no  substantial 
risk  of  forfeiture  with  respect  to 
compensation  deferred  under  an 
a^t(ement  or  arrangement  that  is  not  an 
eligible  plan  precedes  the  date  on  which 
there  is  a  transfer  of  property  to  which 
section  83  applies.  If  deferred 
compensation  payable  in  property  is 
includible  in  ^oss  income  under 
section  457(f),  then,  as  provided  in 
section  72,  the  amount  includible  in 
gross  income  when  that  property  is  later 
transferred  or  made  available  to  the 
service  provider  is  the  excess  of  the 
value  of  the  property  at  that  time  over 
the  amount  previously  included  in  gross 
income  under  section  457(f). 

(2)  Examples.  The  provisions  of  this 
paragraph  (d)  are  illustrated  in  the 
following  examples: 

Example  1.  (i)  Farts.  As  part  of  an 
arrangement  for  the  deferral  <Jf  compensation, 
an  eligible  employer  agrees  on  December  1, 
2002  to  pay  an  individual  rendering  services 
for  the  eligible  employer  a  specified  dollar 
amount  on  )anuary  15.  2005.  The 
arrangement  provides  for  the  payment  to  be 
made  in  the  form  of  property  having  a  fair 
market  value  equal  to  the  specified  dollar 
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amount.  The  individual's  rights  to  the 
payment  are  not  subject  to  a  substantial  risk 
of  forfeiture  (within  the  meaning  of  section 
457(f)(3)(B)). 

(ii)  Conclusion.  In  this  Example  1,  because 
there  is  no  substantial  risk  of  forfeiture  with 
respect  to  the  agreement  to  transfer  property 
in  2005,  the  present  value  (as  of  December  1, 
2002)  of  the  payment  is  includible  in  the 
individual's  gross  income  for  2002.  Under 
paragraph  (a)(4)  of  this  section,  when  the 
payment  is  made  on  January  15.  2005,  the 
amount  includible  in  the  individual's  gross 
income  is  equal  to  the  excess  of  the  fair 
market  value  of  the  property  when  paid,  over 
the  amount  that  was  includible  in  gross 
income  for  2002  (which  is  the  basis  allocable 
to  that  payment). 

Example  2.  (i)  Facts.  As  part  of  an 
arrangement  for  the  deferral  of  compensation, 
individuals  A  and  B  rendering  services  for  a 
tax-exempt  entity  each  receive  in  2010 
property  that  is  subject  to  a  substantial  risk 
of  forfeiture  (within  the  meaning  of  section 
457(f)(3)(B)  and  within  the  meaning  of 
section  83(c)(1)).  Individual  A  makes  an 
election  to  include  the  fair  market  value  of 
the  property  in  gross  income  luider  section 
83(b)  and  individual  B  does  not  make  this 
election.  The  substantial  risk  of  forfeiture  for 
the  property  transferred  to  individual  A 
lapses  in  2012  and  the  substantial  risk  of 
forfeiture  for  the  property  transferred  to 
individual  B  also  lapses  in  2012.  Thus,  the 
property  transferred  to  individual  A  is 
included  in  A's  gross  income  for  2010  when 
A  makes  a  section  83(b)  election  and  the 
property  transferred  to  individual  B  is 
included  in  B's  gross  income  for  2012  when 
the  substantial  risk  of  forfeiture  for  the 
poDperty  lapses. 

(ii)  Conclusion.  In  this  Example  2,  in  each 
case,  the  compensation  deferred  is  not 
subject  to  section  457(f)  or  this  section 
because  section  83  applies  to  the  transfer  of 
property  on  or  before  the  date  on  which  there 
is  no  substantial  risk  of  forfeiture  with 
respect  to  compensation  deferred  under  the^* 
arrangement. 

Example  3.  (i)  Facts.  In  2004,  Z,  a  tax- 
exempt  entity,  grants  an  option  to  acquire 
property  to  employee  C.  The  option  lacks  a 
readily  ascertainable  fair  market  value, 
within  the  meaning  of  section  83(e)(3),  has  a 
value  on  the  date  of  grant  equal  to  $100,000, 
and  is  not  subject  to  a  substantial  risk  of 
forfeiture  (within  the  meaning  of  section 
457(f)(3)(B)  and  within  the  meaning  of 
section  83(c)(1)).  Z  exercises  the  option  in 
2012  by  paying  an  exercise  price  of  $75,000 
and  receives  property  that  has  a  fair  market 
value  (for  purposes  of  section  83)  equal  to 
$300,000. 

(ii)  Conclusion.  In  this  Example  3,  under 
s^tion  83(e)(3),  section  83  does  not  apply  to 
the  grant  of  the  option.  Accordingly,  C  has 
income  of  $100,000  in  2004,under  section 
457(f).  In  2012,  C  has  income  of  $125,000. 
which  is  the  value  of  the  property  transferred 
in  2012,  minus  the  allocable  portion  of  the 
basis  that  results  from  the  $100,000  of 
income  in  2004  and  the  $75,000  exercise 
price. 

Example  4.  (i)  Facts.  In  2010,  X,  a  tax- 
exempt  entity,  agrees  to  pay  deferred 
compensation  to  employee  D.  The  amount 


payable  is  $100,000  to  be  paid  10  years  later 
in  2020.  The  conunitment  to  make  the 
$100,000  payment  is  not  subject  to  a 
substantial  risk  of  forfeiture.  In  2010,  the 
present  value  of  the  $100,000  is  $50,000.  In 
2018,  X  transfers  to  D  property  having  a  fair 
market  value  (for  purposes  of  section  83) 
equal  to  $70,000.  The  transfer  is  in  partial 
settlement  of  the  commitment  made  in  2010 
and,  at  the  time  of  the  transfer  in  2018,  the 
present  value  of  the  commitment  is  $80,000. 
hi  2020,  X  pays  D  the  $12,500  that  remains 
due. 

(ii)  Conclusion.  In  this  Example  4,  D  has 
income  of  $50,000  in  2010.  In  2018.  D  has 
income  of  $30,000.  which  is  the  amount 
transferred  in  2018,  minus  the  allocable 
portion  of  the  basis  that  results  from  the 
$50,000  of  income  in  2010.  (Under  section 
72(e)(2)(B).  income  is  allocated  first.  The 
income  is  equal  to  $30,000  ($80,000  minus 
the  $50,000  basis),  with  the  result  that  the 
allocable  portion  of  the  basis  is  equal  to 
$40,000  ($70,000  minus  the  $30,000  of 
income).)  In  2020,  D  has  income  of  $2,500 
($12,500  minus  $10,000,  which  is  the  excess 
of  the  original  $50,000  basis  over  the  $40,000 
basis  allocated  to  the  transfer  made  in  2018). 

§1.457-12    Effective  datM. 

(a)  General  effective  date.  Except  as 
otherwise  provided  in  this  section, 
§§1.457-1  through  1.457-11  apply  for 
taxable  years  beginning  after  December 
31,2001. 

(b)  Transition  period  for  eligible  plans 
to  comply  with  EGTRRA.  For  taxable 
years  beginning  after  December  31, 
2001,  and  before  January  1,  2004,  a  plan 
does  not  fail  to  be  an  eligible  plan  as  a 
result  of  requirements  imposed  by  the 
Economic  Growth  and  Tax  Relief 
Reconciliation  Act  of  2001  (115  Stat. 
385)  (EGTRRA)  (Public  Law  107-16) 
June  7,  2001,  if  it  is  operated  in 
accordance  with  a  reasonable,  good  faith 
interpretation  of  EGTRRA. 

(c)  Special  rule  for  distributions  from 
rollover  accounts.  The  last  sentence  of 
§  1.457-6(a)  (relating  to  distributions  of 
amounts  held  in  a  separate  account  for 
ehgible  rollover  distributions)  applies 
for  taxable  years  beginning  after 
December  31,  2003. 

(d)  Special  rule  for  options.  Section 
1.457-ll(d)  does  not  apply  with  respect 
to  an  option  without  a  readily 
ascertainable  fair  market  value  (within 
the  meaning  of  section  83(e)(3))  that  was 
granted  on  or  before  May  8,  2002. 

(e)  Special  rule  for  qualified  domestic 
relations  orders.  Section  1.45  7-1 0(c) 
(relating  to  qualified  domestic  relations 
orders)  applies  for  transfers, 
distributions,  and  payments  made  after 
December  31,  2001. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 


Authority:  26  U.S.C.  7805. 

■  Par.  5.  In  §  602.101.  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    OMB  Control  numliers. 


(b) 


CFR  part  or  section  where 
identified  and  descrit>ed 


Current 

OMB  control 

No. 


1-457-6  1545-1580 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  2,  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  Treasury  (Tax  Policy) 
[FR  Doc.  03-17523  Filed  7-10-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  50 

RIN  1505-AAg6 

Terrorism  Risk  Insurance  Program 

AGENCY:  Departmental  Offices,  Treasury. 
action:  Final  rule. 


SUMMARY:  The  Department  of  the 
Treasury  (Treasury)  is  issuing  this  rule 
in  final  form  as  part  of  its 
implementation  of  Title  I  of  the 
Terrorism  Risk  Insiu-ance  Act  of  2002 
(Act).  That  Act  established  a  temporary 
Terrorism  Risk  Insiu-ance  Program 
(Program)  under  which  the  Federal 
Government  will  share  the  risk  of 
insured  loss  fi-om  certified  acts  of 
terrorism  with  commercial  property  and 
casualty  insurers  imtil  the  Program 
sunsets  on  December  31,  2005.  Treasury 
published  an  interim  final  rule  with  a 
request  for  comment  on  February  38, 
2003.  That  rule  set  forth  the  piupose 
and  scope  of  the  Program  and  key 
definitions  that  Treasury  will  use  in 
implementing  the  Program.  It  was  the 
first  in  a  series  of  regulations  that 
Treasury  will  be  issuing  to  implement 
the  Program.  This  final  rule  generally 
adopts  the  interim  final  rule,  but  makes 
revisions  in  the  definition  of  "affiliate" 
and  certain  other  changes  described  in 
the  preamble. 

DATES:  This  final  rule  is  effective  July 
11,  2003. 


li 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mario  Ugoletti,  Deputy  Director,  Office 
of  Financial  Institutions  Policy  (202) 
622-2730,  or  Martha  EUett  or  Cynthia 
Reese,  Attorney- Advisors,  Office  of  the 
Assistant  General  Counsel  (Banking  & 
Finance),  (202)  622-0480  (  not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Terrorism  Risk  Insurance  Act  of  2002 

On  November  26,  2002,  President 
Bush  signed  into  law  the  Terrorism  Risk 
Insurance  Act  of  2002  (Public  Law  107- 
297, 116  Stat.  2322).  The  Act  was 
effective  immediately.  Title  I  of  the  Act 
establishes  a  temporary  federal  program 
of  shared  public  and  private 
compensation  for  insured  commercial 
property  and  casualty  losses  resulting 
from  an  act  of  terrorism  as  defined  in 
the  Act  and  certified  by  the  Secretary  of 
the  Treasiuy,  in  concurrence  with  the 
Secretary  of  State  and  the  Attorney 
General.  The  Act  authorizes  Treasury  to 
administer  and  implement  the 
Terrorism  Risk  Insurance  Program, 
including  the  issuance  of  regulations 
and  procedures.  The  Program  will 
sunset  on  December  31,  2005. 

The  Act's  purposes  are  to  address 
market  disruptions,  ensure  the 
continued  widespread  availability  and 
affordability  of  commercial  property 
and  casualty  insurance  for  terrorism  risk 
and  to  allow  for  a  transition  period  for 
the  private  markets  to  stabilize  and 
build  capacity  while  preserving  State 
insurance  regulation  and  consiuner 
protections.  The  amount  of  Federal 
payment  for  an  insiued  loss  resulting 
from  an  act  of  terrorism  is  to  be 
determined  based  upon  the  insiu-ance 
company  deductibles  and  excess  loss 
sharing  with  the  Federal  Government,  as 
specified  by  the  Act.  Thus,  the  Program 
provides  a  Federal  reinsiuance  backstop 
for  a  temporary  period  of  time.  The  Act 
also  provides  Treasmy  with  authority  to 
recoup  Federal  payments  made  under 
the  Program  through  policyholder 
surcharges,  up  to  a  maximum  annual 
limit 

Each  entity  that  meets  the  definition 
of  "insurer"  (well  over  2000  firms)  must 
participate  in  the  Program.  From  the 
date  of  enactment  of  die  Act  through  the 
last  day  of  Program  Year  2  (December 
31,  2004),  insurers  imder  the  Program 
must  "make  available"  terrorism  risk 
insurance  in  their  commercial  property 
and  casualty  insiuance  policies  and  the 
coverage  must  not  differ  materially  from 
the  terms,  amounts  and  other  coverage 
.  limitations  applicable  to  commercial 
property  and  casualty  losses  arising 
from  events  other  than  acts  of  terrorism. 


The  Act  permits  Treasiuy  to  extend  the 
"make  available"  requirement  into 
Program  Year  3,  based  on  an  analysis  of 
factors  referenced  in  the  study  required 
by  section  108(d)(1)  of  the  Act,  and  not 
later  than  September  1 .  2004.  An 
insurer's  deductible  increases  each  year 
of  the  Program,  thereby  reducing  the 
Federal  government's  involvement  prior 
to  simset  of  the  Program.  An  insurer's 
deductible  is  based  on  "direct  earned 
premiums"  over  a  statutory  Transition 
Period  and  the  three  Program  Years. 
Once  an  insiu^r  has  met  its  deductible. 
the  Federal  payments  cover  90  percent 
of  insured  losses  above  the  deductible, 
subject  to  an  aggregate  annual  cap  of 
SlOO  billion.  The  Act  prohibits 
duplicative  payments  for  insured  losses 
that  have  been  covered  under  any  other 
Federal  program. 

As  conditions  for  federal  payment 
imder  the  Program,  insurers  must 
provide  clear  and  conspicuous 
disclosure  to  the  policyholders  of  the 
premium  charged  for  insured  losses 
covered  by  the  Program,  and  must 
submit  a  claim  and  certain  certifications 
to  Treasury.  Treasury  will  be 
prescribing  claims  procediues  at  a  later 
date. 

The  Act  also  contains  specific 
provisions  designed  to  manage  litigation 
arising  from  or  relating  to  a  certifiwl  act 
of  terrorism.  Section  107  creates  an 
exclusive  federal  cause  of  action, 
provides  for  claims  consolidation  in 
federal  court  and  contains  a  prohibition 
on  Federal  pa)rments  for  punitive 
damages  under  the  Program.  This 
section  also  provides  the  United  States 
with  the  right  of  subrogation  with 
respect  to  any  pa)rment  or  claim  paid  by 
the  United  States  under  the  Program. 

B.  The  Interim  Final  Rule 

The  interim  final  rule  established 
Subpart  A  of  a  new  Part  50  in  Title  31 
of  the  Code  of  Federal  Regulations. 
Subpart  A  of  new  Part  50  contains 
certain  general  provisions  and 
definitions  of  Program  terms.  The 
definitions  contained  in  the  interim 
final  rule  provide  the  foundation  for 
participation  by  insurers  imder  the 
Federal  reinsurance  Program  created  by 
the  Act. 

Some  of  the  definitions  in  the  interim 
final  rule  were  taken  virtually  verbatim 
from  the  Act  because  they  do  not  need 
further  clarification.  For  other 
definitions,  the  interim  final  rule 
generally  incorporated  previously 
issued  interim  guidance  provided  by 
Treasury  as  it  pertains  to  Program  terms, 
for  example,  the  terms  "insiuer," 
"affiliate,"  "property  and  casualty 
insurance"  and  "direct  earned 
premium."  Such  interim  guidance  was 


published  at  67  FR  76206  (December  11, 
2002),  67  FR  78864  (December  26,  2002) 
and  68  FR  4544  (January  29.  2003).  In 
several  areas,  the  interim  final  rule 
made  clarifying  modifications  to,  or 
supplemented,  the  previously  issued 
interim  guidance. 

In  implementing  the  Program, 
Treasury  has  been  guided  by  several 
goals.  First,  we  strive  to  implement  the 
Act  in  a  transparent  and  effective 
manner  that  treats  comparably  those 
insiuers  required  to  participate  in  the 
Program  and  that  provides  necessary 
information  to  policyholders  in  a  useful 
and  efficient  manner.  Second.  Treasury 
seeks  to  rely  as  much  as  possible  on  the 
State  insurance  regulatory  structure.  In 
that  regard,  Treasiuy  is  closely 
coordinating  with  the  National 
Association  of  Insivance  Commissioners 
(NAIC)  in  implementing  definitional 
and  other  aspects  of  the  Program.  Third, 
to  the  extent  possible  within  statutory 
constraints,  Treasury  seeks  to  allow 
insurers  to  participate  in  the  Program  in 
a  manner  consistent  with  their  normal 
course  of  business.  Finally,  given  the 
temporary  and  transitional  nature  of  the 
Program.  Treasury  is  guided  by  the  Act's 
goal  for  insurers  to  develop  their  own 
capacity,  resources  and  mechanisms  for 
terrorism  risk  insiuance  coverage  when 
the  Program  expires. 

n.  Summary  of  Comments  and  Final 
Rule 

Treasiuy  received  over  40  comments 
on  the  interim  final  rule.  Comments 
were  submitted  by  insurance 
companies,  industry  trade  associations, 
the  NAIC,  two  cities,  and  by  two 
members  of  Congress.  After  review  and 
careful  consideration  of  these 
comments,  as  well  as  additional 
research  and  consultation  with  the 
NAIC,  Treasury  is  now  promulgating  a 
final  rule  concerning  TRIA  definitions. 
In  general,  the  final  rule  reflects  the 
interim  final  rule.  However,  revisions 
and  clarifications  were  made  in  several 
areas,  based  on  comments  received.  For 
example,  revisions  were  made  to  the 
rebuttable  presumptions  to  controlling 
influence  determinations  under  the 
definition  of  "affiliate,"  and 
clarifications  were  made  to  the 
definitions  of  "direct  earned  premium" 
and  "commercial  property  and  casualty 
■insurance."  The  final  rule,  including 
changes  and  clarifications,  is  discussed 
in  the  summary  below. 

A.  "Act  ofTenronsm"  (Section  50.5. b} 

The  interim  final  rule  incorporated 
the  statutory  definition  of  "act  of 
terrorism"  found  in  section  102(1)  of  the 
Act.  In  that  regard,  the  interim  final  rule ' 
provides  that  an  "act  of  terrorism"  for 
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purposes  of  the  Program  must  be 
certified  by  the  Treasury  Secretary,  in 
concurrence  with  the  Secretary  of  State 
and  the  Attorney  General  of  the  United 
States,  and  must  fall  within  other 
statutory  parameters.  The  requirements 
in  clauses  (iHivJ  of  section  102{1)(A) 
are  conjunctive.  An  act  of  terrorism,  if 
it  also  meets  the  limitations  in  section 
102(1}(B),  may  be  certified  if  it:  is 
violent  or  dangerous  to  human  life, 
property  or  infrastructure;  and  has 
resulted  in  damage  within  the  United 
States,  or  outside  the  United  States  in 
the  case  of  certain  air  carriers  or  vessels 
or  if  on  the  premises  of  a  U.S.  mission; 
and  has  been  committed  by 
individual(s)  on  behalf  of  any  foreign 
person  or  foreign  interest,  as  part  of  an 
effort  to  coerce  the  U.S.  civilian 
population  or  to  influence  the  policy  or 
affect  the  conduct  of  the  U.S. 
government  by  coercion.  Therefore,  acts 
of  domestic  civil  disturbance  would  not 
be  covered  by  the  Act's  definition  of 
"act  of  terrorism"  or  by  the  Program. 

Section  102(1)(B)  limits  the 
Secretary's  ability  to  certify  an  act  if 
committed  as  part  of  a  course  of  war 
declared  by  Congress,  (except  for 
workers'compensation  coverage),  or  if 
property  and  casualty  insurance  losses 
resulting  from  the  act,  in  the  aggregate, 
do  not  exceed  a  $5,000,000  de  minimis 
threshold.  With  regard  to  the  first 
limitation,  one  commenter  raised  a 
question  concerning  the  effect  of  a 
-  declaration  of  war  on  an  act  of  terrorism 
certification.  While  it  is  not  possible  for 
a  regulation  to  address  all  potential 
situations  surrounding  an  act  of 
terrorism  determination  under  the 
Program,  it  is  Treasury's  view  that  the 
,war  exclusion  in  the  Act  applies  only  to 
acts  of  terrorism  committed  in 
connection  with  a  formal, 
congressionally  declared  war.  While  the 
phrase  "war  declared  by  the  Congress" 
is  not  defijied  in  the  Act,  Article  I, 
section  8,  clause  11  of  the  Constitution 
grants  Congress  the  exclusive  authority 
to  declare  war.  Congress  has  done  so  on 
five  occasions,  the  most  recent  of  which 
occurred  in  1941  at  the  outset  of  World 
War  n.  Most  other  American  military 
actions  have  been  conducted  pursuant 
to  constitutional  authorities  of  the 
President  connected  with  his  role  as 
commander-in-chief,  and  while  many  of 
these  have  also  enjoyed  explicit 
Congressional  support,  they  have  not 
been  authorized  by  a  formal  declaration 
of  war.  For  example,  the  "Authorization 
for  Use  of  Military  Force  Against  fraq 
Resolution  of  2002,"  (P.L.  107-243)  gave 
the  President  authority  to  conduct 
military  operations,  but  is  not  a  formal 
declaration  of  war. 


With  regard  to  the  second  statutory 
limitation  on  an  act  of  terrorism 
certification,  one  commenter  asked 
whether  the  $5,000,000  threshold  loss 
has  to  be  suffered  by  one  insured 
policyholder.  The  Act,  as  reflected  in 
the  interim  final  rule,  provides  that  the 
de  minimis  threshold  is  based  on  loss 
"in  the  aggregate".  One  certified  act  of 
terrorism  could  result  in  insiued  losses 
from  several  policyholders,  none  of 
which  alone  would  amount  to 
$5,000,000,  but.  in  the  aggregate,  would 
be  in  excess  of  that  amount. 

Section  106(a)(2)  of  the  Act  provides 
that  the  Act's  definition  is  the  exclusive 
definition  of  the  term  "act  of  terrorism" 
for  purposes  of  compensation  for 
insured  losses  imder  the  Act.  In 
addition,  section  102(1)(C)  of  the  Act 
provides  that  the  Secretary's 
determination  or  certification  with 
regard  to  whether  an  act  is  an  act  of 
terrorism  for  purposes  of  the  Program  is 
final  and  is  not  subject  to  judicial 
review. 

One  commenter  urged  Treasmy  to 
establish  a  time  frame  within  which  the 
Secretary  would  be  required  to  make  a 
determination  or  certification  that  an 
"act  of  terrorism"  had  occurred  in  order 
to  better  assist  insurers  in  responding  to 
inquiries  and  claims  from  their 
policyholders.  Treasury  understands  the 
desire  for  certainty  of  those  in  the 
industry  who  would  advocate  a  definite 
time  frame,  and  intends  to  make  its 
determination  as  promptly  as  possible 
after  obtaining  and  evaluating  the  facts 
surroimding  a  possible  act  of  terrorism. 
However,  there  is  no  way  to  predict 
futiue  events  and  ascertain  a  time  frame 
that  would  be  appropriate  for  all 
potential  situations.  Facts  could  be 
immediately  available  and,  after 
consultation,  present  a  clear  basis  for  a 
quick  determination  by  the  Secretary; 
conversely,  a  determination  could 
require  more  time  to  gather  information 
and  conduct  an  analysis  of  the  act. 
Given  this  inherent  uncertainty  and  the 
significance  of  an  act  of  terrorism 
determination  to  all  aspects  of  the 
Program,  Treasury  does  not  believe  that 
it  would  be  in  the  public  interest  to 
establish  in  advance  a  regulatory  time 
frame  that  may  later  prove  to  be 
inappropriate  or  imattainable. 

B.  "Affiliate"  Including  "Control" 
(Section  50.5(c)) 

Approximately  one-third  of  the 
comments  submitted  to  Treasury  on  the 
interim  final  rule  raised  questions  or 
concerns  with  regard  to  the  definition  of 
"affiliate",  which  includes  the 
definition  of  "control"  in  section 
50.5(c).  Most  of  these  comments  raised 
questions  with  either  procedural  or 


substantive  aspects  of  the  rebuttable 
presumptions  of  controlling  influence  in 
this  section.  After  careful  consideration 
of  the  comments  and  further 
consultation  with  the  NAIC,  Treasury 
has  made  several  revisions  in  the  final 
rule  to  address  these  comments.  The 
regulatory  definitions  and  changes  to 
the  interim  final  rule  are  set  forth  below. 

Section  102(6)  of  the  Act  defines  an 
"insurer"  to  include  "any  affiliate 
thereof."  The  definitions  of  "affiliate" 
and  "control"  are  intertwined  in  the 
Act.  Section  102(2)  defines  "affiliate"  to 
mean  "with  respect  to  any  insurer,  an 
entity  that  controls,  is  controlled  by,  or 
is  imder  common  control  with  the 
insurer."  Piu-suant  to  Section  102(3)  of 
the  Act,  "control"  exists  if 

•  an  entity  directly  or  indfrectly  or      , 
acting  through  1  or  more  other  persons 
owns,  controls,  or  has  power  to  vote  25 
percent  or  more  of  any  class  of  voting 
securities  of  the  other  entity;  or 

•  an  entity  controls  in  any  manner 
the  election  of  a  majority  of  the  directors 
or  trustees  of  the  other  entity;  or 

•  the  Secretary  determines,  after 
notice  and  opportimity  for  hearing,  that 
the  entity  directly  or  indirectly  exercises 
a  controlling  influence  bver  the 
management  or  policies  of  the  other 
entity. 

Section  50.5(c)  of  the  interim  final 
rule  generally  incorporates  and 
combines  the  related  statutory 
definitions  of  "affiliate"  and  "control." 
In  addition,  the  interim  final  rule 
provides  that  an  affiliate  must  itself 
meet  the  definition  of  "insurer"  to 
participate  in  the  Program.  (See  part  E 
of  this  preamble  for  further  discussion 
of  "insurer"  definition.)  The  definitions 
of  affiliate  and  control  are  integral  to 
Treasmy 's  implementation  of  the 
Program.  As  cfiscussed  further  in  parts 
C  and  F  of  this  preamble,  affiliated 
insurers  are  treated  collectively  as  one 
entity  by  Treasury  for  purposes  of 
calculating  direct  earned  premiums  and 
an  insurer  deductible  under  the 
Program.  Three  comments  objected  to 
this  consolidated  treatment  as  not 
equitable.  However,  as  noted  in  the 
preamble  to  the  interim  final  rule,  this 
consolidated  treatment  is  in  accord  with 
the  Act's  legislative  history  and  the 
clear  intent  of  Congress.  The  Conference 
Report  states  that  the  terms  "affiliate" 
and  "confrol"  were  meant  "to  ensure 
that  affiliated  insurers  are  treated  as  a 
consolidated  entity  for  calculating  direct 
earned  premiums."  H.R.  Conf.  Rep.  No. 
107-779  (2002). 

Therefore,  for  e.xample.  if  an 
insm-ance  company  meets  the  "definition 
of  an  "insurer"  under  section  102(6)  as 
implemented  by  Treasiuy,  and  three  out 
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of  four  of  the  companies  it  controls  also 
meet  the  Act's  definition  of  "insurer," 
then  the  parent  company  and  the  three 
companies  it  controls  that  meet  the 
Acf  s  definition  of  "insurer"  (the  parent 
company's  affiliates)  will  be  treated  by 
Treasiuy  collectively  as  one  insurer  for 
purposes  of  calculating  direct  earned 
premiums  and  calculating  the  insurer 
deductible  imder  the  Program.  The 
company  that  does  not  meet  the 
definition  of  "insurer"  is  not  included 
in  the  Program. 

to  addition,  if  an  entity  is  under 
common  control  with  an  insurer,  and 
that  entity  also  meets  the  definition  of 
"insurer"  under  Section  102(6)  of  the 
Act  as  implemented  by  Treasury,  then 
the  two  insurers  are  "affiliates"  and 
Treasury  will  treat  them  collectively  as 
one  "insurer"  for  the  Program  piuposes 
of  consolidating  direct  earned  premiums 
and  calculating  the  insiuer  deductible. 
If  their  parent  company  does  not  meet 
the  definition  of  "insurer"  under  the 
Act,  then  it  is  not  included  in  the 
Program. 

Control 

The  statutory  definition  of  "control" 
in  section  102(3)  contains  three 
categories.  Section  102(3)(A)  and  (B) 
establish  conclusive  control  under 
certain  circumstances  for  piuposes  of 
the  Program.  The  conclusive  control 
provisions  of  the  Act  are  contained  in 
the  definition  of  "affiliate"  in  the 
interim  final  rule  at  section  50.5(c)(2)(i) 
and  (ii).  If  a  relationship  between  or 
among  insiu^rs  does  not  fit  within  the 
conclusive  control  provisions,  control 
may  still  exist  for  purposes  of  the 
Program  if  Treasury  determines, 
piu«uant  to  section  102(3)(C),  that  an 
entity  directly  or  indirectly  exercises  a 
controlling  influence  over  the 
management  or  policies  of  another 
entity.  Section  102(3)(C)  is  contamed  in 
the  interim  final  rule  at  section 
50.5(c)(2){iii).  to  making  a 
determination  of  whether  controUtog 
tofluence  exists  among  insurers,  section 
102(3)(C)  of  the  Act  requires  Treasury  to 
provide  notice  and  an  opportimity  for  a 
hearing. 

The  Act's  definition  of  control  m 
section  102f3)(A).  (B)  and  (C)  is  abnost 
identical  to  the  definition  of  "control" 
contained  in  the  Bank  Holding 
Company  Act  (BHCA)  at  12  U.S.C. 
1841(a)(2)  and  in  the  Savings  and  Loan 
Holdtog  Company  Act  (SLHCA)  at  12 
U.S.C.  1467a,  except  that  the  Act  does 
not  contain  a  presumption  of  no  control 
for  holding  less  than  5  percent  of  any 
class  of  voting  securities,  nor  does  the 
Act  provide  any  of  the  other  explicit 
statutory  exemptions  that  are  provided 
to  the  BHCA  and  SLHCA.  The  Act's 


defmition  of  control  is  also  similar  to 
the  definition  of  control  in  the  NAIC's 
Model  Insurance  Company  Holdtog 
Company  Act  (Model  Act)  except  that 
the  Model  Act  contains  a  presumption 
of  control  if  an  entity  owns  10  percent 
of  the  vottog  securities  of  an  tosurance 
company  instead  of  the  25  percent 
conclusive  control  threshold  that  is 
contatoed  to  the  Act  (and  to  the  BHCA 
and  the  SLHCA). 

Owns,  Controls  or  has  the  Power  to  Vote 
25  Percent  or  More  of  Voting  Securities 

Under  Section  102(3)(A)  of  the  Act, 
"an  entity  has  'control'  over  another 
entity  if  the  entity  directly  or  todirectly 
or  acttog  through  1  or  more  persons 
owns,  controls  or  has  the  power  to  vote 
25  percent  or  more  of  any  class  of  voting 
seciuities  of  the  other  entity."  The 
toterim  final  rule  tocorporates  this . 
statutory  definition,  but  uses  the  word 
"insurer"  instead  of  "entity"  to  clarify 
that  the  definition  of  control  does  not 
toclude  entities  that  are  not  insurers. 

One  commenter  asked  for  clarification 
that  an  affiliate  itself  must  be  an  tosurer 
to  be  treated  as  part  of  a  consolidated 
entity  with  a  related  tosurer.  to  view  of 
the  congressional  totent  that  affiliated 
insurers  be  treated  as"a  consolidated 
entity  for  purposes  of  calculating  direct 
earned  premiums,  there  is  no  reason  to 
include  non-insurer  entities  to  the 
definition  of  "affiliate"  because  these 
entities  do  not  have  "direct  earned 
premiums"  as  deftoed  in  the  Act. 
yiev«ng  a  group  of  affiliates  with  both 
tosurer  and  non-insurer  entities,  the 
direct  earned  premiums  for  the  group 
should  be  no  different  whether  or -not 
the  non-tosurers  are  tocluded  to  the 
group.  For  this  reason.  Treasury  has 
decided  to  interpret  the  Act  as  generally 
excluding  non-insurers  from  the 
definitions  of  affiliate  and  control  at  this 
time.  Treasury  could  revisit  this  issue  if 
it  ftods  evidence  that  other  corporate 
structures  or  arrangements  are  betog 
used  to  thwart  the  goals  and  piuposes 
of  the  Program. 

Five  tosurance  industry  commenters 
took  the  position  that  ownership  of  25 
percent  or  more  of  the  vottog  securities 
of  an  tosurer  should  not  automatically 
result  to  control.  These  commenters 
asserted  that  Treasury  could  and  should 
by  regulation  change  this  statutory  limit. 
One  commenter  referenced  the  NAIC 
Model  Act  language  in  support  of 
creating  a  regulatory  presumption.  As 
noted  above,  unlike  section  102(3)(A), 
the  NAIC  Model  Act  contains  a  10 
percent  statutory  presiunption  not  a 
threshold  of  conclusive  control.  Several 
of  these  commenters  stated  that  a  25 
percent  or  more  conclusive  control  limit 
could  adversely  affect  the  availability 


and  affordability  of  coverage,  and  to 
particular,  would  have  an  adverse  effect 
on  their  own  companies  if  they  were 
required  to  aggregate  direct  earned 
premiiuns.  These  commenters  suggested 
various  alternatives  for  Treasury  to  use 
tostead  of  the  25  percent  statutory  limit. 
These  tocluded  subsUtuttog  other 
regulatory  factors  for  the  25  percent 
limit  and  accepting  a  state        - 
determtoations  of  "no  control"  based  on 
state  law  even  where  there  is  ownership 
of  more  than  25  percent. 

Consistent  vdtn  the  statutory  language 
to  section  102(3)(A)  and  with  other 
statutes  containtog  similar  language, 
Treasury  interprets  the  25  percent  or 
more  direct  or  todirect  ownership  of  any 
class  of  vottog  securities  to  be  an 
objective  standard  establishtog 
conclusive  control.  Under  the  plato 
language  of  the  statute,  the  25  percent 
voting  securities  threshold  is  not  a 
presumption,  and  is  not  subject  to 
rebuttal.  We  also  note  that  in  addressing 
the  rebuttable  presumptions  to  the 
toterim  final  rule  to  connection  with 
section  102(3)(C),  several  commenters 
characterized  the  ownership  of  25 
percent  or  more  of  any  class  of  vottog 
securities  threshold  to  section 
102(3)(A),  as  well  as  the  control 
provision  to  section  102(3)(B),  as 
objective  standards.  For  these  reasons. 
Treasury  has  not  made  any  change  to 
the  final  rule  to  the  25  percent  tlueshold 
to  section  50.5(c)(2)(ii)  of  the  toterim 
ftoal  rule. 

Controls  the  Election  of  a  Majority  of  the 
Directors  or  Trustees 

The  interim  final  rule  provides  that  ai) 
insiuer  controls  another  insurer  for 
piuposes  of  the  Program  if  the  insiuer 
controls  to  any  manner  the  election  of 
a  majority  of  the  directors  or  trustees  of 
the  other  tosurer.  In  general,  this 
regulatory  provision  incorporates  the 
statutory  language  to  section  102(3)(B). 
For  the  reasons  stated  above  to 
connection  with  section  102(3)(A), 
Treasury  interprets  the  section  102(3)(B) 
as  another  objective  standard  that 
establishes  conclusive  control  for 
piuposes  of  the  Act.  This  standard  is  not 
a  presumption  and  is  not  subject  to 
rebuttal. 

Controlling  Influence  and  Rebuttable 
Presumptions 

to  addition  to  the  conclusive  control 
provisions  in  section  102{3)(A)  and  (B), 
the  Act  defines  control  to  exist  if,  "the 
Secretary  determtoes,  after  notice  and 
opportunity  for  hearing,  that  the  entity 
directly  or  indirectly  exercises  a 
controlltog  influence  over  the 
management  or  policies  of  the  other 
entity."  Section  102(3){C).  to  the  interim 
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final  rule,  Treasury  established  several 
rebuttable  presumptions  for  the 
purposes  of  a  determination  of 
controlling  influence:  (1)  If  a  State  has 
determined  that  an  insurer  controls 
another  insurer;  (2)  if  an  insurer 
provides  25  percent  or  more  of  another 
insiu-er's  capital  (in  the  case  of  a  stock 
insiuer),  policyholder  surplus  (in  the 
case  of  a  mutual  insurer),  or  corporate 
capital  (in  the  case  of  other  entities  that 
qualify  as  insurers):  or  (3)  if  an  insurer, 
at  ahy  time  during  a  Program  Year, 
supplies  25  percent  or  more  of  the 
underwriting  capacity  for  that  year  to  an 
insurer  that  is  a  syndicate  consisting  of 
a  group  including  incorporated  and 
individual  unincorporated 
underwriters. 

Section  50.5(c)(4)  of  the  interim  final 
rule  provided  an  insurer  with  an 
opportunity  for  an  informal  hearing  to 
rebut  a  controlling  influence 
presumption  through  written 
submissions  and,  in  addition  in 
Treasury's  discretion,  by  €m  informal 
oral  presentation.  Treasury 
subsequently  issued  a  notice  on  March 
25,  2003  (68  FR  15039,  March  27,  2003, 
"Interim  Guidance  IV")  providing 
further  guidance  on  the  procedure  for 
rebutting  a  presumption  of  controlling 
influence. 

In  establishing  several  rebuttable 
presiunptions  in  Section  50.5(c)(3)  of 
the  interim  final  rule.  Treasury  had  two 
key  goals.  One  was  to  provide 
additional  transparency  about  the 
factors  that  Treasury  considers 
•  indicative  of  controlling  influence  to 
provide  greater  certainty  to  insurers 
prior  to  a  final  determination  of  control 
and  thereby  facilitate  the  calculation  of 
insurer  deductibles  prior  to  presentment 
of  a  claim. 

The  second  was  to  enhance 
administrative  efficiency  given  available 
time  and  other  resources  in  this 
temporary  Program. 

With  regard  to  the  second  goal,  we 
point  out  that,  in  the  Act,  Congress 
established  a  temporary  backstop 
program  with  the  expectation  that 
Treasury  would  not  build  a  large 
bureaucratic  program  structure,  but 
instead  would  leverage  off  of  the  state 
insurance  regulatory  structure,  where 
possible  and  appropriate.  Unlike  state 
insurance  commissioners,  or  state  or 
federal  bank  examiners.  Treasury  does 
not  conduct  regular  on-site 
examinations  of  Program  participants, 
nor  does  it  routinely  review 
acquisitions,  mergers  or  other 
transactions  of  such  insurers.  Thus, 
Treasury  does  not  have  ready  access  to 
detailed  information  on  the  control 
relationships  of  insurers  that  is 
generally  available  to  regulators  that 


implement  the  control  provisions  of  the 
BHCA,  the  SLHCA,  or  state  insurance 
law. 

At  this  point,  it  is  unclear  to  Treasury 
how  many  insurers  fall  outside  section 
102(3)(A)  and  (B)  but  may  come  within 
the  controlling  influence  category. 
Rejecting  the  imposition  of  significant 
new  regulatory  reporting  requirements 
on  the  property  and  casualty  insurance 
industry.  Treasury  decided  to  utilize 
regulatory  presumptions  to  accomplish 
these  two  goals  and  to  implement  the 
controlling  influence  provisions. 

Treasury  received  6  comments,  fi-om 
insiuers  and  from  a  large  insurance 
industry  trade  group,  taking  exception 
to  the  rebuttable  presumptions  as 
presented  in  the  interim  final  rule. 
These  commenters  objected  on 
procedural  and  substantive  grounds.  In 
addition,  one  gommenter  supported,  in 
principle,  the  rebuttable  presumption 
process. 

Most  of  these  commenters  objected  to 
the  reliance  on  a  state  law 
determination  of  control  in  the  first 
rebuttable  presumption  in  the  interim 
final  rule.  They  contended  that 
exclusive  reliance  on  a  state  law 
determination,  for  purposes  of  a 
rebuttable  presumption,  was 
inappropriate  given  the  varying  state 
standards  and  the  differences  between 
the  Act's  definition  of  "control",  and 
the  definition  of  "control"  in  the  NAIC 
Model  Law  used  by  most  states.  Several 
commenters  suggested  that  Treasury 
utilize  specific  guidelines  or  standards 
(such  as  the  existence  of  a  management 
agreement)  instead  of  rebuttable 
presiunptions. 

After  consideration  of  these 
comments  and  the  stated  administrative 
goals.  Treasury  has  decided  to  retain  the 
use  of  rebuttable  presumptions,  with 
modifications.  Use  of  the  rebuttable 
presumptions  provides  increased 
certainty  and  transparency  to  insurers 
and  others  of  the  factors  that  Treasury 
considers  indicative  of  a  controlling 
influence.  Rebuttable  presumptions 
have  been  and  are  used  successfully  by 
other  agencies  in  implementing  nearly 
identical  statutory  definitions  of 
"control."  Rebuttable  presumptions  also 
aid  efficient  implementation  of  the 
controlling  influence  determination 
process,  given  that  Treasury  does  not 
have  ready  access  to  relevant 
information  about  the  financial, 
managerial,  policymaking  and  corporate 
structures  of  insurers.  Moreover,  a 
rebuttable  presumption  is  not  a  final 
determination  of  controlling  influence 
by  Treasiuy.  Under  the  final  rule, 
insurers  subject  to  rebuttable 
presumptions,  and  others  that  do  not 
fall  within  the  conclusive  control 


provisions  and  wish  to  have  a  final 
determination  of  controlling  influence, 
all  have  an  opportimity  for  a  hearing. 
Based  upon  the  cQimnents,  and  further 
consultation  with  NAIC,  Treasury  is 
revising  the  rebuttable  presumptions  to  . 
provide  more  detail  and  transparency 
concerning  factors  that  Treasury  will 
consider  indicative  of  controlling 
influence  and  is  using  these  factors  in 
the  rebuttable  presumptions.  For 
example,  in  response  to  several 
comments,  no  rebuttable  presumption 
relies  exclusively  on  a  state  law 
determination  of  control  in  the  absence 
of  the  existence  of  at  least  one  of  the 
listed  control  factors.  The  final  rule  also 
adds  the  existence  of  at  least  one  of  the 
control  factors  to  the  other  two 
presumptions  (which  are  based  on  the 
provision  of  25  percent  corporate 
capital/  policyholder  siuplus,  or  the 
provision  of  25  percent  underwriting 
capacity  to  another  insurer). 

In  the  final  rule,  if  an  insurer  does  not 
come  within  the  conclusive  control 
provisions  of  section  102(3)(A)  or  (B) 
(section  50.5(c)(2)(i)  or  (ii)  of  the  final 
rule),  but  at  least  two  of  the  following 
control  factors  exists,  then  Treasury  will 
presume  controlling  influence  exists 
prior  to  a  final  determination  imless  and 
until  rebutted  by  the  insurer: 

•  The  insurer  is  one  of  the  two  largest 
shareholders  of  any  class  of  voting 
stock; 

•  The  insurer  holds  more  than  35 
percent  of  the  combined  debt  securities 
and  equity  of  the  other  insurer; 

•  The  insurer  is  party  to  an  agreement 
pursuant  to  which  the  insiuer  possesses 
a  material  economic  stake  in  another 
insiuer  resulting  fi-om  a  profit-sharing 
arrangement,  use  of  common  names, 
facilities  or  persormel,  or  the  provision 
of  essential  services  to  another  insurer; 

•  The  insurer  is  party  to  an  agreement 
that  enables  the  insiu-er  to  influence  a 
material  aspect  of  the  management  or 
policies  of  another  insiuer; 

•  The  insurer  would  have  the  ability, 
other  than  through  the  holding  of 
revocable  proxies,  to  direct  the  votes  of 
more  than  25  percent  of  the  other 
insurer's  voting  stock  in  the  future  upon 
the  occiurence  of  an  event; 

•  The  insurer  has  the  power  to  direct 
the  disposition  of  more  than  25  percent 
of  a  class  of  voting  stock  in  a  maimer 
other  than  a  widely  dispersed  or  public 
offering; 

•  The  insurer  and/or  the  insurer's 
representative  or  nominee  constitute 
more  than  one  member  of  the  other 
insurer's  board  of  directors; 

•  The  insurer  or  its  nominee  or  an 
officer  of  the  insurer  serves  as  the 
chairman  of  the  board,  chairman  of  the 


Federal  Register/Vol.  68.  No    133 /Friday.  July  11.  2003 /Rules  and  RegiUations 


41255 


executive  committee,  chief  executive 
officer,  chief  operating  officer,  chief 
financial  officer  or  in  any  position  with 
similar  policymaking  authority  in 
another  insurer;  • 

In  addition,  if  a  State  has  determined 
that  an  insurer  controls  another  insurer, 
and  at  least  one  of  the  factors  listed 
above  exists,  then  Treasury  will 
presiune  controlling  influence  exists 
unless  and  until  rebutted  by  the  insurer. 

Further,  if  an  insurer  provides  25 
percent  or  more  of  another  insurer's 
capital  in  the  case  of  a  stock  insurer, 
policyholder  surplus  (in  the  case  of  a 
mutual  insiuer)  or  corporate  capital  (in 
the  case  of  other  entities  that  qualify  as 
insurers),  and  at  least  one  of  the  factors 
listed  above  exists,  then  Treasmy  will 
presume  a  controlling  influence  exists 
imless  and  imtil  rebutted  by  the  insurer. 

Finally,  if  an  insurer,  at  anytime 
diuing  the  Program  Year,  supplies  25 
percent  or  more  of  the  underwriting 
capacity  for  that  year  to  an  insurer  that 
is  a  syndicate  consisting  of  a  group 
including  incorporated  and  individual 
imincorporated  imderwriters,  and  at 
least  one  of  the  factors  in  the  above  list 
exists,  then  Treasury  will  presume  a 
controlling  influence  unless  and  imtil 
rebutted  by  the  insiuer. 

A  few  of  the  commenters  objected  to 
the  second  and  third  rebuttable 
presumptions  in  the  interim  final  rule  as 
inconsistent  with  the  conclusive  control 
provisions  in  section  102(3)(A)  and  (B). 
As  a  general  matter,  Treasiuy  is  directed 
by  the  Act  to  treat  insurers  comparably 
under  the  Program.  Treasury  views  the 
provision  by  an  insurer  of  25  percent  of 
an  insurer's  corporate  capital  (or 
policyholder  surplus),  or  supplying  of 
25  percent  of  an  insurer's  underwriting 
capacity  for  the  Program  Year,  to 
indicate  the  functional  equivalent  of 
ownership  of  25  percent  of  voting 
securities.  As  the  administrator  of  the 
Program,  Treasmy  also  seeks  to  prevent 
loopholes  in  the  regulations  and 
elsewhere  that  may  create  opportunities 
to  avoid  or  greatly  minimize  an  insurer 
deductible  merely  on  the  basis  of  an 
insurer's  unusual  corporate  structiue  or 
arrangement  where,  in  effect,  the  insurer 
exercises  a  controlling  influence  over 
another  insurer  in  the  same  or  similar 
manner  as  the  more  traditional 
corporate  structures  of  other  insurers. 
The  controlling  influence  determination 
authority  in  section  102(3)(C)  aids 
Treasury's  efforts  to  treat  insurers 
comparably  and  helps  preserve  the  goals 
and  effectiveness  of  the  Program.  As 
described  below,  the  final  rule  provides 
insurers  with  an  opportimity  for  a 
hearipg  and  a  final  determination  on 
controlling  influence. 


Opportunity  for  Hearing 

Section  102(3)(C)  of  the  Act 
authorizes  Treasury  to  make  a 
determination  that  an  insiu^r  directly  or 
indirectly  exercises  a  controlling 
influence  over  the  management  or 
policies  of  another  insiUBr,  after  notice 
and  opportunity  for  hearing.  The 
statutory  language  providing  an 
opportunity  for  hearing  does  not  require 
a  formal  hearing  on  the  record.  In  the 
interim  final  rule,  Treasmy  provided  an 
opportimity  for  an  informal  hearing  to 
any  insurer  that  (1)  does  not  come 
within  the  conclusive  control  provisions 
of  section  102(3)(A)  or  (B)  and  (2) 
wanted  to  rebut  a  presvunption  of 
controlling  influence.  The  informal 
hearing  procedure  requires  an  insiu^r  to 
provide  Treasiuy  with  relevant  facts  and 
circiimstances  concerning  the 
relationship  and  in  support  of  the. 
insiuer's  contention  that  no  controlling 
influence  exists.  The  procedure  also 
allows  a  supplementary  oral 
presentation  by  the  insurer,  if  deemed 
necessary  by  Treasury.  Based  on  the 
information  provided  by  the  Lnsiu^r, 
including  any  oral  presentation,  the 
factors  listed  in  the  regulation  and  other 
relevant  facts  and  circmnstances. 
Treasury  would  then  make  a  final 
determination  of  whether  a  controlling 
influence  exists. 

A  few  commenters  contended  that 
Section  554  of  the  Administrative 
Procedure  Act  ("APA"),  5  U.S.C.  §554, 
requires  Treasury  to  hold  a  formal 
hearing  for  insurers  challenging 
determinations  of  entity  control  under 
section  102(3)  of  the  Act.  We  do  not 
agree.  The  APA's  formal  hearing 
requirements  apply  when  a  hearing  on 
the  record  is  required  by  statute.  "While 
the  exact  phrase  'on  the  record'  is  not 
an  absolute  prerequisite  to  the 
application  of  formal  hearing 
procedures,  the  Supreme  Comi  has 
made  clear  that  these  provisions  do  not 
apply,  imless  Congress  has  clearly 
indicated  that  the  'hearing'  required  by 
the  statute  must  be  trial-type  hearing  on 
the  record."  U.S.  Lines  Inc.  v.  Federal 
Maritime  Commission,  584  F.  2d  519 
(D.C.  Cir  1978)  (citing  United  State  v. 
Florida  East  Coast  R.  Co.,  410  U.S.  224, 
234-38  (1973)).  The  D.C.  Circuit  added 
that,  in  that  case,  the  statute  did  not 
provide  for  a  bearing  "on  the  record," 
and  nothing  in  the  terms  of  the  statute 
or  in  its  legislative  history  indicated  that 
a  trial-type  hearing  was  intended.  Id. 
Similarly,  section  102(3)(C)  of  the  Act 
does  not  require  a  hearing  on  the  record 
and  nothing  in  the  language  or  history 
of  the  Act  indicates  that  Congress 
intended  Treasury  to  establish 
procedures  and  apparatus  for  formal 


trial-type  hearings  on  the  issue  of 
controlling  influence  for  purposes  of 
this  temporary  Program. 

In  response  to  the  comments  received, 
the  final  rule  revises  the  interim  final 
rule  to  provide  greater  transparency  in 
the  controlling  influence  determination 
process.  The  final  rule  includes 
regulatory  notice  of  specific  factors  that 
Treasury  considers  indicative  of  a 
controlling  influence,  and  the  rebuttable 
presiunptions  in  the  interim  final  rule 
are  revised  to  avoid  reliance  on  state 
law  determinations  without  other 
indicia  of  control.  The  final  rule  affords 
insurers  an  opportimity  to  request  an 
informal  hearing  in  which  an  insurer 
may  submit  all  relevant  information  on 
the  issue  of  controlling  influence, 
whether  to  rebut  a  presumption  or  to 
otherwise  obtain  a  final  controlling 
influence  determination  fitjm  Treasury. 
As  in  the  interim  final  rule,  the  final 
rule  allows  an  oral  presentation,  where 
deemed  necessary  by  Treasury  to 
supplement  the  written  submission. 
Treasury  will  base  its  final 
determination  on  the  factors  set  forth  in 
the  final  rule,  on  information  provided 
to  Treasury  by  the  insurer  and  on  other 
relevant  facts  and  circumstances. 
Although  the  final  rule  sets  no  deadline 
for  an  insurer  to  request  a  hearing. 
Treasury  encoiu^es  insiu^rs  that  do 
not  come  within  the  conclusive  control 
provisions  but  that  are  in  a  relationship 
or  arrangement  in  which  the  control 
factors  apply  or  exist  to  request  a 
hearing  as  soon  as  possible  if  they  wish 
to  rebut  the  regulatory  presumptions  of 
controlling  influence  and  obtain  a  final 
determination  bom  Treasury  of  whether 
the  relationship  involves  a  controlling 
influence  (and  therefore  control). 

Separately  bova  the  issuance  of  the 
interim  final  rule.  Treasury  solicited 
comment  on  a  pro  rata  allocation 
method  for  control  determinations 
under  section  102(3){C)  of  the  Act.  in 
situations  in  which  multiple  insurers 
each  provide  25  f>ercent  or  more  of  the 
capital  of  a  stock  insurer,  policyholder 
surplus  of  a  mutual  insurer  or  corporate 
capital  of  other  entities  that  meet  the 
definition  of  insurer  under  the  Act  and 
in  the  interim  final  rule.  The  pro  rata 
approach  under  consideration  by 
Treasury  would  allocate  premium  on  a 
pro  rata  basis  in  situations  where  there 
are  multiple  25  percent  owners.  This 
approach  is  still  under  consideration  by 
Treasury  and  may  be  proposed  in 
connection  with  claims  procedures. 

Treasury  anticipates  proposing  within 
claims  procedures  at  a  later  date  that  the 
controlling  insurer  will  be  the  insurer 
that  will  be  required  to  file  any  claim 
with  Treasury  for  Federal  payment 
under  the  Program  and  that  this  insurer 


41256  Federal  Register /Vol.  68.  No.  133 /Friday.  July  11,  2003 /Rules  and  Regulations 


will  receive  the  Federal  payment  that  is 
to  be  distributed  within  the 
consolidated  insurer  group  in 
accordance  with  distribution  of  risk 
within  the  consolidated  insiuer  group. 
Treasury  also  solicited  comment  on 
various  means  to  ensure  the  prompt 
distribution  of  the  federal  payment  as 
appropriate  to  ensure  that  the  purposes 
of  the  Program  are  not  thwarted  or 
evaded,  and  that  the  ultimate  risk 
bearing  entities  are  treated  in  an 
equitable  manner,  within  the  Act's 
requirements.  Treasury  will  propose 
means  of  distribution  of  the  federal 
payment  In  connection  with  the  claims 
procedures  at  a  later  date. 

C.  Direct  Earned  Premium  (Section 
50.5.d)  and  Property  and  Casualty 
Insurance  (Section  50.5.1) 

The  Act  requires  that  "commercial 
property  and  casualty  insurance"  that 
falls  within  the  scope  of  "insured  loss" 
and  that  is  written  by  an  "insurer,"  is 
part  of  the  Program,  and  thus  eligible  for 
Federal  payments  and  also  subject  to 
other  provisions  of  the  Act.  Losses 
arising  from  a  certified  act  of  terrorism 
that  do  not  meet  these  requirements  are 
not  eligible  for  Federal  payments  under 
the  Program.  For  those  losses  that  are 
eligible,  the  amount  of  Federal  payment 
that  an  insiuer  may  receive  is  subject  to 
the  insurer's  "insiuer  deductible," 
which  is  determined  by  a  calculation 
based  on  the  insiuer's  "direct  earned 
premium". 
In  the  interim  final  rule.  Treasury 
,  initially  looked  to  the  Act's  definition  to 
ascertain  the  scope  of  commercial 
property  and  casualty  insurance  for 
piuposes  of  the  Program.  Section 
102(12)  of  the  Act  expressly  includes 
several  lines  of  insurance:  excess 
insurance,  workers'  compensation 
insurance  and  surety  insurance.  It  also 
expressly  excludes  several  additional 
lines  of  insurance:  (i)  Federal  crop 
insxu^nce  issued  or  reinsured  under  the 
Federal  Crop  Insurance  Act  or  any  other 
type  of  crop  or  livestock  insurance  that 
is  privately  issued  or  reinsured;  (ii) 
private  mortgage  insurance  as  defined  in 
the  Homeowners  Protection  Act  or  title 
insurance;  (iii)  financial  guaranty 
insurance  issued  by  monoline  financial 
guaranty  insurance  corporations;  (iv) 
insurance  for  medical  malpractice:  (v) 
health  or  life  insurance  including  group 
life  insurance;  (vi)  flood  insurance 
provided  under  the  National  Flood 
Insiuance  Act  of  1968;  and  (vii) 
reinsurance  or  retrocessional 
reinsurance. 

In  addition  to  these  specific  statutory 
inclusions  and  exclusions.  Treasury 
needed  to  develop  a  uniform  regulatory 
definition  of  commercial  property  and 


casualty  insurance  for  purposes  of  the 
Program.  Insurance  is  generally 
regulated  by  State  law  in  the  United 
States.  After  consulting  with  the  NAIC 
and  others.  Treasury  found  no  uniform 
or  consistent  definition  of  "commercial 
property  and  casualty  insurance"  among 
the  States  that  could  provide  guidance 
or  be  used  for  purposes  of  the  Program. 
In  some  States,  a  line  of  insurance  may 
be  considered  as  commercial;  and,  in 
other  States,  the  same  line  of  insurance 
may  be  considered  as  a  personal  line. 

The  closest  reference  point  that 
Treasury  found  for  a  uniform  definition 
was  the  NAIC's  Annual  Statement's 
Exhibit  of  Premiums  and  Losses 
("Statutory  Page  14").  Therefore,  the 
interim  final  rule  incorporated  the 
interim  guidance  issued  at  67  FR  76206 
that  designated  those  commercial  lines 
reported  on  specified  lines  of  Statutory 
Page  14  as  commercial  property  and 
casualty  lines  of  coverage  to  be  included 
in  the  Program  (subject  to  the  Act's 
specific  inclusions  and  exclusions).  The 
lines  so  specified  were:  Line  1  (Fire); 
Line  2.1  (Allied  Lines);  Line  3 
(Farmowners  Multiple  Peril);  Line  5.1 
(Commercial  Multiple  Peril — non- 
liability portion);  Line  5.2  (Commercial 
Multiple  Peril— liability  portion);  Line  8 
(Ocean  Marine);  Line  9  (Inland  Marine); 
Line  16  (Workers'  Compensation);  Line 
17  (Other  Liability);  Line  18  (Products 
Liability);  Line  19.3  (Commercial  Auto 
No  Fault — personal  injury  protection); 
Line  19.4  (Other  Commercial  Auto 
Liability);  Line  21.2  (Commercial  Auto 
Physical  Damage);  Line  22  (Aircraft— all 
perils);  Line  24  (Surety);  Line  26 
(Burglary  and  Theft);  and  Line  27 
(Boiler  and  Machinery).  In  making  this 
determination  Treasury  considered  the 
Act's  definition  of  "commercial 
property  and  casualty  insiu-ance"  and 
how  it  relates  to  the  lines  of  coverage 
listed  on  Statutory  Page  14,  the  Program 
structure,  and  what  would  be  necessary 
to  effectively  administer  the  Program.  In 
developing  the  interim  final  rule. 
Treasury  consulted  with  the  NAIC  and 
others  regarding  State  law  and  premium 
reports  filed  with  insurance  regulators 
in  the  respective  States  and  with  the 
NAIC. 

Section  102(4)  of  the  Act  defines 
"direct  earned  premium"  to  mean  direct 
earned  premium  (DEP)  for  property  and 
casualty  insurance  issued  by  any 
"insurer"  for  losses  within  the  scope  of 
"insured  loss."  The  interim  final  rule 
also  clarified  that  premium  information 
on  the  specified  lines  of  Statutory  Page 
14  should  be  included  in  calculating  an 
insiuer's  DEP  only  to  the  extent  that 
coverage  under  the  Program  is  provided 
for  commercial  property  and  casualty 
exposures.  Therefore,  policies  (or 


portions  of  policies)  not  eligible  for 
Federal  payments  imder  the  Program, 
such  as  personal  lines  or  other  lines  of 
coverage  (such  as  medical  malpractice) 
specifically  excluded  by  the  Act,  should 
not  go  into  the  calculation  of  an 
insurer's  DEP.  Treasury's  approach  is 
designed  to  maintain  a  close  correlation 
between  the  lines  of  commercial 
property  and  casualty  insurance  eligible 
for  the  Federal  payments  under  the 
Program,  and  the  amoimt  of  premiums 
for  those  coverages  that  actually  go  into 
calculating  an  insiu-er's  DEP  under  the 
Program. 

Many  policies  have  combined  risk 
coverage  (hybrid  policies).  Under  some 
hybrid  policies,  some  of  the  risks  or 
lines  are  covered  by  the  definition  of 
commercial  property  and  casualty 
insurance  under  the  Program  and  some 
are  not  covered.  To  address  these 
situations,  the  interim  final  rule  allows 
(but  does  not  require)  an  insurer  to 
allocate  a  portion  of  the  premium  (i.e. 
that  portion  for  covered  lines  or  risks) 
in  calculating  an  insider's  DEP  under 
the  Program.  If  an  insurer  does  not 
choose  to  allocate  its  hybrid  policy 
premiums  in  this  manner,  then  the 
entire  DEP  reported  on  the  specific  lines 
of  Statutory  Page  14  must  go  into  its 
DEP  calculadon,  and  also,  potentially, 
into  the  recoupment  base  for  that 
insurer.  Treasury  has  not  yet  issued 
ndes  or  procedures  governing  any 
potential  recoupment  imder  section 
103(e)(7)  of  the  Act  or  concerning  the 
surcharges  required  by  section  103(e)(8) 
of  the  Act.  However,  it  is  Treasury's 
expectation  that  an  insurer's  policies  (or 
portions  of  policies)  that  go  into 
calcidating  an  insiuer's  DEP  would  be 
the  same  policies  (or  portions  of 
policies)  that  go  into  determining  an 
insurer's  recoupment  base. 

Instead  of  issuing  a  new  reporting 
requirement  or  mandating  a  specific 
allocation  formula  for  hybrid  policies, 
Treasiuy  has  suggested  several  methods 
that  insurers  may  use  in  adjusting  and 
calculating  their  DEP  under  the 
Program: 

(1)  For  policies  with  predominant  personal 
line  coverages,  but  where  the  premiums 
might  also  cover  a  portion  for  coverage  of 
commercial  risks,  Treasury  indicated  that  a 
policy  would  be  considered  personal,  and 
not  included  in  DEP,  if  the  commercial 
portion  was  incidental  (less  than  25  percent 
of  the  total  premium).  If  the  commercial 
coverage  portion  represented  more  than  25 
percent  of  the  total  premium,  then  the 
company  should  allocate  the  appropriate 
portion  of  the  premium  as  commercial  to  be 
included  in  DEP. 

(2)  For  policies  written  by  insurers 
required  to  participate  in  the  Program,  but  for 
which  the  premiums  are  not  reported  on 
Statutory  Page  14  [e.g.  certain  county  or  town 
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mutuals),  the  interim  final  rule  suggested 
other  methods  by  which  adjustments  could 
be  made  by  the  insurer  to  calculate  its  DEP. 
Specific  methods  were  suggested  in  the 
interim  final  rule  for  county  or  town  mutual 
insurers,  eligible  surplus  line  insurers,  and 
federally  approved  insurers. 

Included  Versus  Excluded  Lines  of 
Coverage  in  General 

Several  commenters  were  uncertain 
about  whether  the  interim  final  rule's 
list  of  commercial  lines  as  reported  on 
the  specified  lines  of  Statutory  Page  14 
was  exclusive  or  merely  illustrative. 
Their  imcertainty  appears  to  arise  from 
use  of  the  word  "includes"  in  section 
50.5(1)  of  the  interim  final  rule  that 
property  and  casualty  insurance 
("includes  commercial  lines  within  the 
following  lines  of  insinance. ")  These 
commenters  suggested  that  Treasury 
clarify  whether  it  intended  for  the  list  to 
be  exclusive,  or  identify  those  lines  of 
business  that  are  excluded. 

As  previously  noted.  Treasury 
consulted  with  the  NAIC  and  others 
concerning  the  definition  of  commercial 
property  and  casualty  insurance. 
Finding  no  uniform  or  consistent 
definition  of  the  term,  Treasury 
determined  that  the  NAIC's  Statutory 
Page  14,  provided  the  best  available 
point  of  reference — ^not  only  for 
identifying  the  lines  of  coverage  for  the 
Program,  but  also  for  guidance  in 
determining  an  insurer's  DEP  for  those 
lines  of  coverage.  Treasurj'  intended 
that  the  list  of  specified  lines  on 
Statutory  Page  14  would  be  exclusive, 
and  premiiuns  reported  oh  other  lines 
would  not  be  part  of  the  Program.  The 
final  rule  revises  the  previous  language 
to  clarify  this. 

In  its  conunent  on  the  interim  final 
rule,  the  NAIC  suggested  Treasury 
should  add  the  following  language  from 
the  Act:  "*   *   *  or  any  other  type  of 
crop  or  livestock  insurance  that  is 
privately  issued  or  reinsured"  to  section 
50.5(l)(2){i)  of  the  interim  final  rule.  The 
NAK  commented  that  such  an  addition 
would  prevent  any  imcertainty 
concerning  the  treatment  of  crop  or 
livestock  coverage  that  is  not  part  of  the 
Program. 

In  developing  the  interim  final  rule. 
Treasury  understood  based  on  available 
information  that  privately  issued  or 
reinsm-ed  crop  or  livestock  insurance 
was  reported  under  Multiple  Peril  Crop 
insinance  on  Line  2.2  of  Statutory  Page 
14.  It  is  now  Treasury's  understanding, 
based  on  additional  information  from 
the  NAIC,  that  privately  issued  or 
reinsured  crop  or  livestock  insurance  is 
generally  reported  as  Allied  Lines 
insurance  on  Line  2.1  of  Statutory  Page 
14.  Therefore,  in  the  final  rule.  Treasury 


has  added  the  specific  statutory 
language  and  the  appropriate  reporting 
lines  of  Statutory  Page  14  to  section 
50.5(l)(2){i)  of  the  final  rule. 

The  Act  and  interim  final  rule 
exclude  Federal  flood  insurance  which 
is  a  line  of  single  peril  natural  disaster 
insurance.  Similarly,  the  interim  final 
rule  excluded  earthquake  insurance 
reported  on  Statutory  Page  14.  Treasury 
received  no  comments  on  the  interim 
final  rule  regarding  the  treatment  of  any 
single  peril  natural  disaster  insiuance. 
However,  in  light  of  information 
subsequently  received  in  response  to 
Treasury's  proposed  rule  concerning 
state  residual  market  insurance  entities. 
Treasury  is  considering  issuing  a 
proposed  rule  specifically  requesting 
comment  on  the  inclusion  or  exclusion 
in  the  Program  definition  of  commercial 
property  and  casualty  instuance  of  other 
single  peril  natiual  (isaster  insurance, 
such  as  stand  alone,  single  peril  wind 
insiuance,  if  reported  on  included  lines 
of  Statutory  Page  14. 

Personal  Lines 

One  commenter  asserted  that 
Treasury's  determination  that 
commercial  coverage  is  incidental  if  its 
applicable  premium  is  less  than  25 
percent  of  a  hybrid  personal/ 
commercial  lines  policy  premium 
would  have  adverse  efi^ects,  suggesting 
that  this  could  cause  insurers  tp  force 
incidental  coverages  off  such  personal 
policies,  such  as  Homeowners 
insurance.  Others  conunented  that  the 
incidental  rule  should  only  be  used  as 
a  threshold  calculation,  or  that  insurers 
should  be  allowed  to  allocate  personal/ 
commercial  hybrid  jjolicy  premiums 
according  to  their  normal  business 
methods  and  procedures.  One 
commenter  contended  that  Homeowners 
policies  should  not  be  included  in  the 
Program  regardless  of  the  percentage  of 
commercial  premium,  and  that 
allocation  of  commercial/personal 
premium  would  not  be  appropriate  for 
Farmowners  or  Farm  Properties  policies 
since  they  are  both  considered  by  some 
states  to  be  commercial  lines. 

As  discussed  above,  Treasury  has 
suggested  methods  for  the  allocation  of 
commercial  portions  of  premiums  in 
hybrid  policies  in  an  attempt  to  aid 
insurers  by  simplifying  the  adjustment 
and  calculation  of  an  insurer's  DEP.  If 
the  appropriate  premium  was  included 
in  the  DEP  and  the  other  required 
conditions  for  Federal  payment  are  met, 
conunercial  portions  of  hybrid  policies 
are  covered  by  the  Program.  The  25 
percent  incidental  provision  was 
included  in  the  interim  final  rule  by 
Treasury  to  provide  a  threshold,  so  that 
those  insurers  that  did  not  want  to 


calculate  an  actual  allocation  of 
premiums  on  small  incidental  amounts 
of  coverage,  and  did  not  intend  to 
perfect  their  right  to  recover  Federal 
payment  on  claims  paid  on  such 
incidental  commercial  coverage,  could 
then  exclude  those  premiums  from  their 
DEP  calculation  if  they  wished  to  do  so. 
In  order  to  clarify  this  in  the  final  rule, 
and  to  make  it  clear  that  an  insurer  can 
chose  to  allocate  premiums  below  that 
amount.  Treasury  has  modified  the 
language  in  section  50.5{d)(l)(i-iv)  of 
the  interim  final  rule. 

Personal  Versus  Commercial  Lines 

Four  commenters  asked  for 
clarification  with  regard  to  whether 
coverage  for  one  to  four  family  rental 
units  is  personal  or  commercial 
insurance.  One  pointed  out  that  such 
coverage  is  generally  written  under  a 
Dwelling  Properties  insurance  policy 
(which  is  considered  to  be  a  personal 
line).  However,  in  other  situations, 
under  four  family  rental  units  are 
written  as  a  commercial  coverage. 
Treasury's  designation  in  section 
50:5(1)(1)  of  the  interim  final  rule  of  the 
specific  lines  of  commercial  coverage 
from  Statutory  Page  14  was  made,  in 
part,  to  provide  greater  clarity  for 
insurers  in  cases  where  various  States 
may  not  trwat  certain  types  of  coverage 
consistently  as  commercial  coverage.  In 
general,  it  is  our  understanding  that  - 
premium  income  for  one  to  four  family 
rental  unit  insurance  coverage  generated 
from  policies  insuring  property  owned 
for  business  purposes  (e.g.  to  generate 
income  for  the  property  owner)  is 
reported  on  Lines  1  (Fire)  2.1  (Allied 
Lines)  and  17  (Other  Liability)  of 
Statutory  Page  14.  Based  on  section 
50.5(1)(1)  of  the  final  rule,  such 
insurance  coverage  would  be  considered 
commercial  property  and  casualty 
insurance  coverage  that  is  included  in 
the  Program.  Treasury  also  addressed 
the  issue  of  personal  lines  in  the  context 
of  adjustments  to  DEP  in  section 
50.5(d)(1)  of  the  interim  final  rule  and 
through  adjustments  to  that  section  in 
the  final  rule.  To  the  extent  that  one  to 
four  family  rental  units  have  a  personal 
coverage  component,  the  suggested 
methods  of  adjusting  and  calculating  the 
appropriate  DEP  may  be  used  by  an 
insurer. 

Another  commenter  stated  that  farm 
residences  should  be  considered 
conunercial.  For  purposes  of  the 
Program,  Treasury  does  not  agree,  but 
considers  any  owner  occupied  residence 
to  be  basically  a  personal  coverage. 
Therefore,  where  a  farm  residence  is 
covered  in  a  hybrid  farm  policy,  the 
suggested  methods  of  adjusting  and 
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calculating  the  appropriate  DEP  can  be 
utilized. 

Other  Non-Covered  Lines 

One  commenter  suggested  that 
Treasiuy  consider  extending  the 
commercial/personal  allocation  to  other 
hybrid  contracts  containing  premiums 
for  excluded  lines  of  coverage  such  as 
Medical  Malpractice  in  combination 
with  Hospital  General  Liability 
coverage.  Such  insiuance  lines  are  not 
within  the  scope  of  the  definition  of 
commercial  property  and  casualty 
insurance  of  the  Act  and  are  not 
included  in  the  Program.  Therefore, 
premiums  in  hybrid  policies  applicable 
to  those  exceptions  do  not  need  to  be 
included  in  an  insurer's  DEP.  Any     - 
allocation  of  premium  for  such 
exclusions  should  be  calculated  by 
insiuers  either  using  methods  suggested 
by  Treasury,  or  other  similar  methods  in 
accordance  with  the  insurer's  normal 
business  methods  and  procedures. 

Another  commenter  suggested  that 
Treasury  should  exclude  premiums 
reported  on  the  specified  lines  on 
Statutory  Page  14,  but  earned  firom 
retroactive  insurance  programs  such  as 
certain  Novations,  Adverse 
Development  Cover,  or  Loss  Portfolio 
Transfer  Programs.  Retroactive 
insurance  is  insurance  covering  only 
events  that  occurred  prior  to  the 
inception  date  of  the  policy,  but  there 
appears  to  be  no  differentiation  in  the 
Statutory  Page  14  reporting  to  indicate 
that  such  premiums  relate  to  risks  from 
prior  years.  Treasury  takes  the  position 
that  such  retroactive  premiums  are  not 
within  the  time  period  of  the  definition 
of  "insured  losses"  if  they  are  associated 
with  losses  that  occurred  prior  to 
•  enactment  and  the  effective  date  of  the 
Act  (November  26,  2002).  Such 
premium  income  may  be  removed  in  an 
insurer's  calculation  of  its  DEP. 
Treasury  has  modified  the  language  in 
the  final  rule  (section  50.5(d)(l)(i-iv)  of 
the  interim  final  rule)  to  clarify  the 
nature  of  the  allocation  provisions  with 
regard  to  hybrid  policies  and  other 
policies  with  coverage  of  losses  outside 
the  scope  of  insiu^d  losses  vmder  the 
Program. 

Fidelity  Insurance 

Treasury  did  not  include  Line  23 
(Fidelity)  of  Statutory  Page  14  in  its  list 
of  specified  lines  considered  to  be 
commercial  "property  and  casualty 
insiu-ance"  covered  under  the  Act  in  its 
initial  interim  guidance  or  in  its  interim 
final  rule.  Comments  were  received 
from  five  different  commenters,  two  in 
support  of  Treasury's  position,  and 
three  in  opposition. 


One  of  the  commenters  advocating  the 
inclusion  of  fidelity  insurance  argued 
that  it  can  also  have  a  distinct  property 
component  as  in  cases  where  coverage 
is  provided  for  the  destruction  of  money 
and  securities,  such  as  those  held  in 
bank  or  corporate  vaults.  The 
commenter  pointed  out  that  it  had 
losses  associated  with  fidelity  policies 
arising  bom  the  September  11  terrorist 
attacks  totaling  some  $20  million  due  to 
the  destruction  of  cash  on  the  premises 
of  its  insured.  Another  commenter 
emphasized  that  fidelity  has  always 
been  considered  by  stale  regulators, 
insurers,  and  policyholders  to  be  a 
commercial  property  and  casualty  line. 

Those  opposed  to  the  inclusion  of 
fidelity  insurance  contend  that  it  is  a 
line  of  insurance  that  by  itself  faces  low 
exposure  to  terrorism  losses.  One 
commenter  had  indicated  previously 
that  it  had  provided  terrorism  coverage 
for  all  of  its  fidelity  policies  prior  to  the 
Act,  but  needed  to  confirm  whether 
fidelity  insiuance  was  covered  under 
the  Program  in  order  to  know  how  much 
reinsurance  coverage  would  be  needed 
to  cover  its  deductible  exposure. 
Commenters  also  pointed  out  that  if 
Treasury  were  to  reverse  itself  and  now 
include  fidelity  insurance  as  a  covered 
line,  problems  associated  with  the 
timing  of  the  disclosure  requirements 
and  other  issues  would  need  to  be 
addressed. 

After  considering  the  comments. 
Treasury  has  determined  that  fidelity 
insiuance  is  not  covered  under  the  Act, 
and  thus  has  not  inserted  Line  23 
(Fidelity)  in  the  specified  lines  on 
Statutory  Page  14  that  make  up 
commercial  property  and  casualty 
insurance  covered  under  the  Act.  In 
making  the  overall  determination  of 
what  lines  of  coverage  are  included  and 
excluded  in  the  definition  of  property 
and  casualty  insurance,  Treasiuy  relied 
oil  specific  guidance  provided  by 
Congress  in  section  102(12)  of  the  Act. 
Section  102(12)(A)  expressly  includes 
excess  insurance,  workers' 
compensation  insiuance,  and  surety 
insurance.  Traditional  siuety  insurance 
and  fidelity  insurance  share  a  similar 
characteristic  in  that  they  guarantee 
against  losses  associated  with  the 
performance  of  third  parties.  Treasury 
maintains  the  position  that  if  Congress 
had  intended  fidelity  insurance  to  be 
covered,  it  would  have  specifically 
included  it  as  it  did  siuety  insurance. 
Treasury  relied  on  a  similar  rationale  for 
excluding  group  accident  coverage,  a 
line  of  coverage  that  shares  some  of  the 
same  risk  characteristics  as  workers' 
compensation  coverage,  from  the  list  of 
specified  lines  on  Statutory  Page  14  that 
make  up  commercial  property  and 


casualty  insurance  covered  under  the 
Act. 

Through  the  comment  process. 
Treasury  has  been  made  aware  that  the 
traditional  fidelity  insurance  coverage 
has  been  expanded  in  recent  years  by 
some  insurers  to  include  coverage  to 
non-employee  "insiders,"  as  well  as  to 
property  coverage  for  loss  of  firm  assets, 
including  cash,  due  to  crime.  Although 
Treasiuy  is  making  no  change  to  the 
interim  final  rule  definition  with  regard 
to  fidelity  in  the  final  rule.  Treasury  will 
continue  to  evaluate  this  wrap-around 
or  hybrid-type  coverage  which  could 
include  other  types  of  coverage  that  are 
generally  covereid  by  the  Act,  but  not 
reported  as  such.  In  this  regard, 
Treasury  will  evaluate  whether  and  how 
the  designation  of  included  and 
excluded  lines  has  affected  the 
availability  of  coverage  for  terrorism 
insurance  risk,  and  whether  any  further 
change  in  the  Program  might  be 
warranted. 

Other  DEP-Related  Comments 

On  behalf  of  county  or  town  mutual 
insurers  that  do  not  report  on  Statutory 
Page  14,  one  commenter  suggested  that 
Treasury's  suggestion  that  they  convert 
direct  premium  or  other  types  of 
payments  such  as  assessments  or 
contributions  into  DEP,  would  lead  to 
inconsistencies  in  the  Program  because 
states  have  varying  reporting 
requirements.  The  result  would  be  that 
DEPs  would  vary  significantly  from 
state  to  state,  which  would  be  "bad  from 
a  public  policy  perspective,  but  leaves 
insurers  on  uncertain  ground  despite 
their  best  good  faith  efforts  at 
compliance."  Treasury  has  consulted 
with  the  NAIC  on  this  issue  and  we 
understand  that  the  NAIC  plans  to 
develop  a  recommended  conversion 
method  that  States  in  turn  could 
recommend  to  county  or  town  mutual 
insurers. 

Another  commenter  requested  that 
Treasury  give  insurers  assurance  that 
"fronted"  premiums  received  by  an 
insurer  would  not  be  included  in  DEP 
and  thus  raise  its  deductible,  if  the 
insurer  assuming  the  risk  (captive  or 
otherwise)  is  also  an  insurer  under  the 
Program.  The  commenter  explained  that 
"fronting"  is  a  credit  enhancement 
procedure  that  is  sometimes  employed 
by  business  customers  and  their 
insurers  to  expand  available  insurance 
capacity,  and  is  recognized  by  state 
regulators.  However,  fronting 
arrangements  are  not  addressed  in  the 
Act,  and  the  Act  does  not  appear  to 
provide  any  basis  to  exclude  "fronted" 
premiums  from  DEP.  If  one  insurer 
"fronts"  for  another  by  receiving 
premiums  but  passes  the  risk  to  another, 
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it  remains  the  "insurer"  under  the  Act 
and  the  premiums  it  receives  become 
part  of  its  DEP.  This  is  not  unlike 
situations  where  primary  insiuers  report 
DEP  on  policies  that  they  subsequently 
reinsure,  and  reinsiu^nce  is  specifically 
excluded  from  the  Act.  Therefore, 
Treasury  will  not  provide  assurance  that 
fronted  premiums  will  not  be  included 
in  DEP. 

D.  Insured  Loss  (Section  50.5.e) 

Treasury  incorporated  the  statutory 
definition  of  "insured  loss"  found  in 
section  102(5)  of  the  Act  in  section 
50.5(e)fl)  of  the  interim  final  rule. 
Section  50.5(e)(2)  of  the  interim  final 
rule  clarified  the  meaning  of  insured 
loss  as  it  relates  to  section  102(5)(B)  of 
that  Act  as  follows: 

(i)  A  loss  that  occurs  to  an  air  carrier 
(as  defined  in  49  U.S.C.  40102),  to  a 
United  States  flag  vessel,  or  a  vessel 
based  principally  in  the  United  States, 
on  which  United  States  income  tax  is 
paid  and  whose  insurance  coverage  is 
subject  to  regulation  in  the  United 
States,  is  not  an  insured  loss  under 
secUon  102(5){B)  of  the  Act  unless  it  is 
incinred  by  the  air  carrier  or  vessel 
outeide  the  United  States. 

(ii)  An  insured  loss  to  an  air  carrier  or 
vessel  outside  the  United  States  under 
section  102(5)(B)  of  the  Act  does  not 
include  losses  covered  by  third  party 
insurance  contracts  that  are  separate 
from  the  insurance  coverage  provided  to 
the  air  carrier  or  vessel. 

One  commenter  took  exception  to 
Treasury's  clarification  that  such 
extraterritorial  insured  third  party  losses 
to  United  States  air  carriers  and  vessels 
are  not  insured  losses,  and  cited 
legislative  history  of  the  Act  to  indicate 
an  intent  on  the  part  of  Congress  to 
provide  extraterritorial  coverage  to 
United  States  air  carriers  and  vessels 
without  limitation. 

After  reviewing  the  comments 
including  the  legislative  history  cited  by 
the  commenter.  Treasury  has 
determined  not  to  change  the  position  it 
took  in  the  interim  final  rule.  Therefore, 
for  purposes  of  the  Program,  an  insured 
loss  is  "any"  loss,  including  a  third 
party  liability  loss,  if  it  occins  within 
the  geographic  boundaries  of  the  United 
States;  but,  if  the  loss  occms  outside  of 
the  geographic  boundaries  of  the  United 
States  (extraterritorial)  to  a  United 
States  air  carrier  or  vessel,  then  only 
that  portion  of  the  loss  "to"  that  air 
carrier  or  vessel  is  an  insured  loss 
eligible  for  the  backstop.  To  fvirther 
clarify,  "to"  in  this  context  means 
insined  losses  that  are  incurred  by 
United  States  air  carriers  and  vessels 
{e.g..  through  United  States  air  carriers' 
or  vessels'  property  and  liability 


insurance  coverage),  not  losses  that  are 
incurred  by  other  entities  that  are 
covered  by  third  party  insurance 
contracts  that  are  separate  from  the 
insurance  coverage  provided  to  the  air 
carrier  or  vessel. 

Treasury's  position  is  consistent  with 
how  third  party  liability  losses  are 
generally  treated  under  the  Program 
(including  how  such  losses  are  treated 
for  foreign  air  carriers  and  foreign  flag 
vessels)  in  that  such  losses  would  be 
considered  insiu«d  losses  if  they  are 
incurred  within  the  geographic  scope  of 
the  United  States.  The  extension  of 
coverage  provided  to  United  States  air 
carriers  and  vessels  imder  the  Act  is 
related  directly  to  those  entities  and 
their  potential  insurance  exposures, 
which  are  fully  covered  under  the 
interim  final  rule.  Treasury  does  not 
believe  that  granting  broader  third  party 
indemnification  on  an  extraterritorial 
basis  and  creating  greater  exposure  for 
United  States  taxpayers  is  consistent 
with  congressional  intent  for  the 
Program. 

E.  Insurer  (Section  50.5. f) 


The  interim  final  rule  incorporated 
the  statutory  definition  of  "insurer"  as 
generally  reflected  in  previously  issued 
interim  guidance  that  was  pubhshed  at 
67  FR  78864.  In  accordance  with^ection 
103(a)(3)  of  the  Act,  each  entity  that 
meets  the  definition  of  "insurer"  under 
the  Act  as  implemented  by  Treasiuy 
must  participate  in  the  Program.  To 
participate  in  the  Program,  an  entity, 
including  an  "affiliate"  of  an  insurer 
(see  further  discussion  in  part  B  of  this 
preamble),  must  itself  meet  all  of  the 
requirements  of  section  102(6)(A)  and 
(B)  and,  as  the  Treasury  may  prescribe, 
(C).  This  means  that  to  be  an  insurer,  an 
entity  must:  (1)  Fall  within  one  of  the 
categories  in  section  102(6)(A)  described 
below;  (2)  receive  direct  earned 
premiiuns  as  required  by  section 
102(6)(B);  and  (3)  meet  any  additional 
criteria  established  by  Treasury 
pursuant  to  section  102(6)(C). 

The  categories  of  insurers  in  Section 
102(6)(A)  that  were  direcUy  addressed 
in  the  interim  final  rule  include: 

(i)  Licensed  or  admitted  to  engage  in  the 
business  of  providing  primary  or  excess 
msurance  in  any  State  ("State"  includes  the  - 
District  of  Columbia  and  territories  of  the 
United  States); 

(ii)  Not  so  licensed  or  admitted,  but  is  an 
eligible  surplus  line  carrier  listed  on  the 
Quarterly  Listing  of  Alien  Insurers  of  the 
National  Association  of  Insurance 
Commissioners; 

(iii)  Approved  for  the  purpose  of  offering 
property  and  casualty  insurance  by  a  Federal 
agency  in  connecUon  with  maritime,  enerey 
or  aviation  activity;  and 


(iv)  A  State  residual  market  insurance 
entity  or  State  workere'  compensation  fund. 

The  interim  final  rule  provides  that  an 
entity  that  falls  within  two  categories 
will  be  considered  by  Treasury  to  fall 
within  the  first  category  that  it  meets 
under  section  102(6){A)(i)-(iv).  All 
entities  that  are  licensed  or  admitted  by 
a  State's  insurance  regulatory  authority, 
such  as  captive  insurers,  risk  retention  ' 
groups,  and  farm  and  county  mutuals.    " 
fall  under  section  102(6)(A)(i). 

The  interim  final  rule  also  specified 
that  the  scope  of  insurance  coverage 
(insured  losses)  under  the  Program  for 
federally  approved  insiu^rs  imder 
section  102(6)(A){iii)  is  only  to  the 
extent  of  federal  approval  of  the 
commercial  property  and  casualty 
insurance  coverage  approved  by  the 
Federal  agency  in  connection  with 
maritime,  energy  or  aviation  activity. 
Therefore,  insured  losses  under  other 
insurance  coverage  that  may  be  offered 
by  a  federally  approved  insurer  under 
secUon  102(6){A)(iii)  would  not  be 
covered  by  the  Program. 

In  addition  to  falling  within  a 
category  in  section  102{6)(A),  an 
"insurer"  must  meet  the  requirements 
in  section  102(6)(B)  unless  statutorily 
excepted.  Therefore,  an  "insurer"  must 
receive  "direct  earned  premiums"  (as 
defined)  on  any  type  of  commercial 
property  and  casualty  insurance  (as 
defined).  In  addition,  an  "insurer"  must 
meet  any  additional  criteria  prescribed 
by  Treasury  under  section  102(6)(C). 
The  interim  final  rule  did  not  prescribe 
additional  criteria  under  section 
102(6)(C).  However,  under  a  separate 
notice  of  proposed  rulemaking 
published  at  68  FR  9814  Treasury 
solicited  public  comment  on  whether 
the  Secretary  should  prescribe  other 
criteria  for  certain  insurers  pursuant  to 
the  authority  provided  by  section 
102(6)(C)  and,  if  so,  what  criteria    ' 
Treasury  should  prescribe. 

Captive  Insurers 

Treasury  received  six  comments  that 
addressed  the  treatment  of  captive 
insurers  under  the  Program.  The 
majority  of  these  objected  to  Treasury's 
mandatory  inclusion  of  captive  insurers 
as  a  State  licensed  or  approved  insurer 
under  Section  102(6)(A)(i).  These 
commenters  suggested  that  captives 
should  be  allowed  to  opt-in  to  the 
Program  as  opposed  to  being  mandatory 
participants.  In  support  of  this  position, 
commenters  offered  the  following 
points:  many  captive  insiners  were 
created  to  operate  outside  of  the 
traditional  insurance  marketplace,  and 
thus  they  should  not  be  treated  as  other 
insurance  companies;  some  types  of 
commercial  coverage  provided  by 
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captive  insurers  may  have  little  or  no 
exposure  to  terrorism  risk,  thus  captive 
insurers  should  not  be  subject  to  the 
Act's  potential  recoupment  provisions; 
and  mandatory  participation 
requirements  for  captives,  in  particular 
the  Act's  potential  recoupment 
provisions,  could  negatively  affect  the 
formation  of  domestic  captives  as 
companies  may  find  setting  up  off-shore 
captives  to  be  advantageous. 

Treasury  received  one  comment  letter 
in  support  of  treating  State  licensed  or 
admitted  captive  insurers  as  mandatory 
participants  under  the  Program. 
Treasury  also  received  a  commentletter 
from  the  NAIC  that  described  a  split 
view  on  the  part  of  State  regulators  over 
mandatory  participation  requirements 
for  state-licensed  or  admitted  captive 
insurers.  Although  the  NAIC's 
comments  included  some  of  the  points 
noted  above,  the  NAIC  also 
acknowledged  that  allowing  opt-in 
treatment  (or  captive  insurers  could 
allow  for  adverse  selection  and  could 
set  a  bad  precedent  as  other  entities 
would  seek  similar  treatment.  In 
addition,  the  NAIC  noted  that  "when 
pressed  for  a  decision  regarding  whether 
a  complete  inclusion  is  better  than  a 
complete  exclusion  for  captives, 
regulators  generally  agree  that  inclusion 
is  preferable." 

Treasury  disagrees  with  the 
suggestion  in  some  comments  that 
captive  insurers  should  be  provided 
with  opt-in  treatment.  Requiring 
mandatory  participation  for  State 
licensed  or  admitted  captive  insurers  is 
in  accord  with  the  plain  language  of 
section  102(6){A)(i)  where  no 
distinction  is  made  regarding  types  of 
State  licensed  or  admitted  insurers.  This 
treatment  also  furthers  other  statutory 
objectives  such  as  ensuring  that 
policyholders  have  widespread  access 
to  the  terrorism  risk  insurance  benefits 
of  the  Program,  and  spreading  potential 
costs  of  the  Program  associated  with  any 
federal  loss-sharing  payments.  For 
example,  the  cost  spreading  provisions 
in  coimection  with  recoupment  as 
required  by  section  103(e)(7)  and  in 
connection  with  surcharges  as  required 
by  section  103(e)(8)  are  to  be  applied  to 
all  commercial  property  and  casualty 
policyholders. 

As  it  relates  to  the  overall 
administration  of  the  Program,  allowing 
for  opt-in  treatment  would  create  the 
potential  for  adverse  selection  within 
the  Program  as  those  captive  insiuers 
that  perceived  themselves  to  have 
higher  risk  to  terrorism  would  likely 
opt-in  to  the  Program  while  others  with 
lower  perceived  risks  would  likely  opt- 
out  of  the  Program.  A  major 
consequence  of  this  type  of  action 


would  be  the  potential  policyholder 
recoupment  base  would  be  reduced, 
which  in  turn  would  increase  the 
potential  recoupment  costs  on  the 
policyholders  of  other  mandatory 
participants  in  the  Program. 

Treasury  does  not  support  the  view 
set  forth  by  some  of  the  commenters  that 
limited  risk  exposiue  to  terrorism  of  the 
coverage  provided  by  some  captive 
insurers  is  a  reason  to  provide  for  an 
opt-in  option.  This  same  type  of 
argument  could  be  made  by  any  number 
of  insurers  and  policyholders  that  feel 
they  have  limited  risk  exposure  to 
terrorism.  Because  the  recoupment  base 
applies  to  all  commercial  property  and 
casualty  policyholders,  potentially 
limited  risk  exposure  to  terrorism  is  not 
a  valid  reason  to  limit  participation 
under  the  Program. 

Treasury  also  finds  little  or  no 
support  for  assertions  that  the  potential 
recoupment  provisions  of  the  Act  would 
have  an  adverse  effect  on  U.S.  domestic 
captive  jiuisdictions.  It  should  be  noted 
that  any  such  recoupment  would  only 
be  imposed  in  the  case  of  a  terrorist 
event  that  triggers  Federal  payments 
under  the  Program,  and  that  any 
potential  recoupment  is  limited  to  a 
maximum  3  percent  of  premium 
surcharge  in  any  given  year.  Although  it 
is  possible  that  certain  state-licensed  or 
admitted  captive  insurers  would  find 
these  potential  costs  unattractive  and 
search  out  other  jurisdications,  other 
state-licensed  or  admitted  captive 
insurers  would  recognize  the  benefits  of 
Program  participation.  Therefore,  the 
ultimate  effect  on  any  particular  captive 
insurance  jurisdiction  is  difficult  to 
quantify. 

In  addition  to  the  general  comments 
on  providing  captive  insurers  opt-in 
treatment  under  the  Program,  two 
members  of  Congress  offered  the  view 
that,  in  the  case  of  captives,  the  Act 
must  be  read  in  the  context  of  section 
103(f).  This  section  authorizes  (but  does 
not  require)  Treasury  to  apply  the 
provisions  of  the  Act  to  "other"  classes 
or  types  of  captive  insurers.  These 
commenters  believe  that  the  use  of  the 
word  "other"  in  section  103(f)  is  a 
grammatical  error  in  the  Act  and,  for 
that  reason,  they  contend  that 
Treasury's  interim  final  rule  does  not 
f  eflect  the  intent  of  Congress  to  create  a 
process  through  which  captive  insurers 
could  be  integrated  into  the  Program  on 
ah  opt-in  basis. 

As  previously  noted.  Section 
102(6)(A)(i)  of  the  Act  mandates 
participation  by  insurers  that  are 
"licensed  or  admitted"  by  a  State  to 
engage  in  the  business  of  providing 
property  and  casualty  insiuance. 
Following  this  state-licensed  or 


admitted  category  in  the  definition  of 
"insurer",  is  a  category  for  "any  other 
entity  described  in  Section  103(f),  to  the 
extent  provided  in  the  rules  of  the 
Secretary  issued  luider  section  103(f)." 
(emphasis  added).  Section  103(f)  of  the 
Act  gives  discretionary  authorit>'  to  the 
Secretary  to  add  to  the  Program,  "other 
classes  or  types  of  captive  insurers 
*   *   *"  (emphasis  added).  A  key 
principle  of  statutory  construction  is 
that  words  in  a  statute  must  be  read  to 
have  meaning  unless  the  reading  of 
those  words  produces  an  absurd  result. 
The  bar  for  interpreting  words  in  a 
statute  to  be  a  legislative  error  is 
extremely  high.  If  the  words  in  a  statute 
can  be  construed  as  having  a  rational 
meaning,  then  the  rules  of  statutory 
construction  preclude  an  interpretation 
that  they  were  enacted  by  Congress  in 
error. 

In  this  case,  the  word  "other"  in  these 
two  provisions  can  be  easily  construed 
as  referring  to  captives  other  than  those 
that  are  State-licensed  or  admitted. 
Adopting  the  interpretation  of 
legislative  error  suggested  by  the  two 
commenters  would  require  the 
conclusion  that  Congress  erred  in  two 
places  in  the  Act.  In  addition,  we  found 
nothing  in  the  Act's  language  or 
legislative  history  that  would  support 
treating  state-licensed  or  admitted 
captives  differently  from  other  state-  * 
licensed  or  admitted  insurers  for 
piuposes  of  the  Program.  For  these 
reasons,  the  definition  of  "insurer"  in 
the  final  rule,  as  in  the  interim  final 
rule,  includes  those  entities,  including 
any  captives,  that  are  state-licensed  or 
admitted.  Therefore,  if  a  captive  is  not 
state  licensed  or  admitted,  then  it  is  not 
in  the  Program,  unless  subsequently 
brought  in  by  any  rules  issued  under 
section  103(f). 

Pooling  Arrangements  and  Joint 
Underwriting  Associations 

Treasury  received  conunents 
requesting  clarification  on  how 
insurance  pooling  arrangements,  such  as 
joint  underwriting  associations,  are 
treated  under  the  Act.  These 
commenters  found  the  interim  final  rule 
and  previously  issued  interim  guidance 
to  be  unclear  with  regard  to  (a)  whether 
such  entities  are  insurers  under  the  Act, 
and  (b)  if  they  are  insurers,  the  category 
of  insurer  under  which  they  would 
belong  (e.g..  State  licensed  or  admitted, 
or  federally  approved).  These 
conunenters  suggested  that  Treasury 
either  clarify  that  State  authorized  joint 
underwriting  associations  are  State 
licensed  and  admitted  insurers  under 
the  Act,  or  directly  inform  a  joint 
imderwriting  association  of  its  status 
under  the  Act.  Some  conunenters  also 
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suggested  that  Treasury's  treatment  of 
federally  approved  insurers  (see  next 
section)  should  be  broadened  to  include 
all  types  of  coverage  provided  by  this 
category  of  insurers. 

The  issue  of  Treasury's  treatment  of 
federally  approved  insurers  is,  for  the 
most  part,  separable  from  the 
fundamental  question  of  whether  joint 
underwriting  associations  are  State 
licensed  or  admitted  insiuers.  With 
regard  to  joint  underwriting  associations 
operating  in  the  United  States,  if  such 
entities  are  considered  to  be  State 
licensed  or  approved  insiu^rs.  then  they 
must  participate  in  the  Program  as 
insiu^rs  in  this  category  under  the  Act. 
The  federally  approved  issue  is  not 
reached  in  this  situation. 

Treasury  acknowledges  that  certain 
joint  underwriting  associations  and 
other  entities  may  not  fit  neatly  within 
what  is  traditionally  thought  of  as  the 
"State  licensed  or  admitted"  market.  To 
provide  more  clarity  in  the  category  of 
"State  licensed  or  admitted,"  the  final 
rule  provides  that,  with  regard  to  joint 
underwriting  associations  and  other 
pooling  arrangements,  such  entities 
must  meet  all  three  of  the  following 
criteria  to  be  an  insurer  imder  the 
Program: 

•  An  entity  must  have  gone  through 
a  process  to  be  licensed  or  admitted  to 
engage  in  the  business  of  providing 
primary  or  excess  insurance  that  is 
administered  by  the  State's  insurance 
regulator.  If  such  a  process  differs  from 
what  a  State's  insurance  regulator 
generally  applies  to  insiuance 
companies,  such  a  process  should  be 
similar  in  scope  and  content; 

•  An  entity  must  generally  be  subject 
to  State  insurance  regulation  (including 
financial  reporting  requirements) 
applicable  to  insurance  companies 
within  the  State;  and 

•  An  entity  must  be  managed 
independently  from  other  insurers  that 
are  participating  in  the  Program. 

If  a  joint  underwriting  association, 
pooling  arrangement  or  other  entity  is 
still  uncertain  of  its  status  as  State 
licensed  or  admitted  insurers  under  the 
Program,  such  entities  are  encouraged  to 
provide  Treasury  with  an  explanation  of 
their  particular  circumstances  and  how 
the  criteria  listed  above  apply  or  do  not 
apply.  After  reviewing  this  information, 
Treasury  will  directly  contact  such 
entitles  regarding  their  status  under  the 
Program.  These  Treasury  decisions  also 
will  be  made  available  to  the  public. 
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Federally  Approved  Insurers 

Treasury  received  fifteen  comments 
regarding  Treasury's  treatment  of 
federally  approved  insurers  in  the 
interim  final  rule.  Under  the  interim 


final  rule,  the  scope  of  insurance 
coverage  ("insured  losses")  for  federally 
approved  insurers  is  only  to  the  extent 
of  federal  approval  of  the  commercial 
property  and  casualty  insurance 
coverage  approved  by  the  Federal 
Agency  in  connection  with  maritime, 
energy  or  aviation  activity.  Most  of  these 
commenters  contended  that  Treasury's 
interpretation  regarding  the  scope  of 
insurance  coverage  under  the  Program 
for  federally  approved  insurers  was  too 
narrow  and  that  such  an  interpretation 
was  counter  to  the  intent  of  Congress. 
The  maritime  shipping  industry  and 
their  mutually  ov/ned  insurance 
companies  (International  Group  of 
Protection  and  hidemnity  Clubs)  raised 
particular  concerns  that  Treasury's 
interpretation  regarding  federally 
approved  insurers  would  unduly  limit 
access  to  the  Program  for  the  United 
States  and  world  shipping  fleets.  As  it 
relates  to  the  maritime  industry,  the 
United  States  Maritime  Administration 
(MARAD)  has  in  place  various 
mechanisms  to  approve  underwriters 
providing  insurance  coverage  for  vessels 
built  or  operated  with  subsidy  or 
covered  by  vessel  obUgation  guarantees 
issued  pursuant  to  Title  XI  of  the 
Merchant  Marine  Act,  1936,  as 
amended.  (46  U.S.C.  1271-1279). 
Commenters  noted  that  vessels  built 
with  Title  XI  subsidies  or  guarantees 
make  up  a  small  portion  of  the  United 
States  flag  fleet.  Therefore,  to  the  extent 
that  the  portion  of  United  States  flag 
fleet  not  subject  to  MARAD  insurance 
approval  was  relying  solely  on  federally 
approved  insurers  for  their  insurance 
coverage,  such  vessels  would  currently 
have  limited  access  to  federal  payments 
under  the  Program.  Conunenters  also 
noted  that  a  similar  situation  exists  to 
the  extent  that  foreign  flag  vessels  are 
currently  relying  on  federally  approved 
insurers  for  their  insurance  coverage 

MARAD  has  set  forth  eligibility 
criteria  for  underwriters  of  marine  hull 
insurance  at  46  CFR  249.4  and  249.5. 
Broadly  speaking,  to  be  eligible  under 
the  MARAD  program  an  insiuer  must 
be:  licensed  to  do  business  in  the  United 
States;  an  underwriter  at  Lloyd's;  a 
member  company  of  the  Institute  of 
London  Underwriters;  or  specifically 
approved  by  MARAD.  There  is  a  fair 
degree  of  overlap  between  MARAD's 
eligibility  criteria  for  Marine  Hull 
insurers  and  the  definition  of  "insurer" 
under  the  Act.  Under  sections 
102(6)(A)(i-iv),  the  Act  includes  entities 
that  are  State  licensed  or  admitted  and 
-entities  that  are  listed  on  the  Quarterly 
Listing  of  Alien  Insiuers  of  the  NAIC  as 
"insurers"  under  the  Act.  These 
insurers  participate  in  the  Program  for 
all  coverages  that  fall  within  the 


definition  of  "commercial  property  and 
casualty"  within  the  scope  of  the 
definition  of  "insured  Joss"  under  the 
Act.  Thus,  insurers  that  fall  within  the 
first  three  of  MARAD's  eligibility 
criteria  are  for  the  most  part  already 
eligible  insurers  under  the  Act  (although 
there  may  be  some  uncertainty 
regarding  the  Institute  of  London 
Underwriters  as  it  is  our  understanding 
that  this  group  has  merged  with  another 
organization  to  form  the  International 
Underwriting  AssociaUon).  For  insurers 
that  MARAD  specifically  approves  as 
Marine  Hull  underwriters,  based  on  the 
most  recently  available  lists  (NAIC's 
Quarteriy  Listing  of  Alien  Insurers- 
April  1.  2003,  and  MARAD  Approval 
Ust— May  16,  2003),  13  out  of  the  18 
MARAD  approved  insurers  were  listed 
on  the  NAIC's  Quarterly  Listing  of  Alien 
Insurers,  and  1  of  the  5  insurers  that 
were  not  ciurently  on  the  NAIC's 
Quarteriy  Listing  of  Alien  Insurers  was 
on  the  list  in  recent  years.  Thus,  as  it 
relates  to  Marine  Hull  underwriters. 
Treasury's  interpretation  with  regard  to 
federally  approved  insurers  does  not 
appear  to  have  caused  major  disrupUons 
in  insurance  coverage.  Treasury  also 
notes  that  we  did  not  receive  any 
comments  directly  from  Marine  Hull 
underwriters  objecting  to  the  treatment 
of  federally  approved  insurers. 

MARAD,  as  part  of  its  general    ' 
insurance  information  and 
requirements,  also  accepts  the 
International  Group  of  Protection  and 
Indemnity  Clubs  (hitemational  Group) 
as  providers  of  liability  coverage.  The 
International  Group  is  made  up  of  13 
independent  Protection  and  hidemnity 
Clubs.  Each  club  is  independently 
owned  by  its  ship-owner  members.  The 
International  Group  allows  foi  the 
individual  clubs  to  share  claims, 
purchase  reinsurance  as  a  group,  and 
coordinate  on  maritime  public  policy 
issues.  Unlike  the  case  with  MARAD- 
approved  hull  insurance  underwriters, 
of  the  13  members  of  the  hitemational 
Group  only  two  qualify  as  eligible 
insurers  under  the  Act  in  a  category 
separate  fit)m  the  federally  approved      - 
insurer  category.  Hence,  the  bulk  of  the 
coniments  Treasury  received  from  the 
maritime  community  focused  on  the 
treatment  of  the  International  Group 
under  the  interim  final  nde. 

Treasury  also  received  similar 
comments  from  the  offshore  oil  and  gas 
drilling  industry  objecting  to  the  interim 
final  rule's  interpretation  regarding  the 
participation  of  federally  approved 
insurers  under  the  Act.  The  Department 
of  Interior's  Minerals  Management 
Service  approves  insurance  coverage  as 
one  method  covered  offshore  facifities 
can  use  for  demonstrating  oil  spill 
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financial  responsibility,  and  the 
Minerals  Management  Service  has 
procedures  in  place  (30  CFR  253.29) 
regarding  eligibility  criteria  under  their 
program.  To  further  understand  the  oil 
and  gas  drilling  industry's  concerns,  the 
Minerals  Management  Service  provided 
Treasury  with  a  list  of  insurers  that  had 
been  approved  to  provide  coverage 
under  the  oil  spill  financial 
responsibility  program.  Treasury,  in 
consultation  with  the  NAIC,  identified 
102  out  of  105  insurers  that  were 
approved  by  the  Minerals  Management 
Service  as  being  eligible  participants 
under  the  Act  because  they  either  were 
State  licensed  or  admitted  or  were  on 
the  NAlC's  Quarterly  Listing  of  Alien 
Insiu«rs.  Thus,  as  it  relates  to  insurance 
coverage  for  offshore  drilling  interests. 
Treasury's  interpretation  with  regard  to 
federally  approved  insurers  does  not 
appear  to  have  caused  disruptions  in 
insiuance  coverage.  Treasury  did  not 
receive  any  comments  from  insurers 
providing  coverage  for  offshore  drilling 
interests  objecting  to  the  treatment  of 
federally  approved  insurers. 

Treasiiry  also  received  comments 
regarding  the  treatment  of  federally 
approved  ins\u«rs  under  the 
liepartment  of  Labor's  authority  to 
authorize  workers'  compensation 
coverage  under  the  Longshore  and 
Harbor  Worker's  Act  (33  U.S.C.  901)  and 
its  extensions.  The  Department  of  Labor 
authorizes  both  insurance  carriers  (20 
CFR  703.101)  and  self-insurers  (20  CFR 
703.301)  for  the  purpose  of  meeting  the 
requirements  of  the  Longshore  and 
Harbor  Worker's  Act.  Insiu^rs  that  are 
authorized  under  20  CFR  703.101 
clearly  meet  the  criteria  of  section 
50.5(0(1  )(C)  of  being  "approved  or 
accepted  for  the  purpose  of  offering 
property  and  casualty  insurance  by  a 
Federal  agency  in  connection  with 
maritime,  energy,  or  aviation  activity." 
In  this  regard  a  key  element  is  that  such 
insurers  are  "offering"  insurance 
coverage. 

In  contrast,  the  Department  of  Labor 
and  other  Federal  agencies  may  approve 
self  insurance  as  an  acceptable  means  of 
meeting  the  financial  requirements  or 
responsibilities  of  their  respective 
programs.  In  this  regard,  self  insurance 
is  just  another  means  of  establishing 
financial  responsibility  and  is  not  a 
substitute  for  the  requirement  that 
insiuance  is  being  "offered."  Thus,  self 
insurance  arrangements  approved  by 
Federal  agencies  are  not  included  imder 
section  50.5(f)(1)(C).  However,  Treasury 
may  consider  self  insurance 
arrangements  for  inclusion  in  the 
Program  through  Treasury's  general 
authority  to  consider  such  arrangements 
under  section  102(6)(A)(v)  of  the  Act. 


which  is  also  described  in  section 
50.5(f)(1)(E)  of  the  interim  final  rule. 
Treasury  has  not  yet  taken  any  action 
regarding  the  inclusion  of  self  insurance 
arrangements  under  the  Act. 

In  addition  to  the  general  concerns 
noted  above  regarding  the  treatment  of 
federally  approved  insurers,  airline 
insurance  pools  and  other  commenters 
[e.g.,  those  addressing  issues  related  to 
nuclear  insurers)  noted  that  Federal 
approval  may  be  for  amoimts  of 
insurance  coverage  that  is  less  than 
what  is  normally  provided  by  the 
insurance  industry.  For  example, , 
commenters  noted  that  standard  airline 
liability  limits  are  $1.5  billion,  while  the 
Federal  Aviation  Administration's 
required  liability  coverage  is  much 
lower.  Likewise,  commenters  noted  that 
policy  limits  on  nuclear  property 
coverage  generally  exceed  the  mandated 
requirements  of  $1.06  billion  per 
licensee. 

After  consideration  of  these 
comments  by  the  maritime  industry  and 
their  mutually  owned  insiu-ance 
companies  and  others,  Treasiuy  has 
decided  not  to  make  any  changes  to  the 
interim  final  rule's  treatment  of 
federally  approved  insm-ers  for  the 
following  reasons. 

First,  the  interim  final  rule's  treatment 
of  federally  approved  insurers  is  in 
accord  widi  the  statutory  language  of 
the  Act  in  section  102(6)(A)(iii) 
("approved  for  the  purpose  of  offering 
property  and  casualty  insurance  by  a 
Federal  agency  in  connection  with 
maritime,  energy  or  aviation  activity"). 
While  some  commenters  pointed  to 
congressional  intent  supporting  a 
broader  interpretation,  no  express 
language  in  the  Act's  legislative  history 
supports  this  view.  Moreover, 
Treasury's  treatment  of  federally 
approved  insurers  in  the  interim  final 
rule  is  consistent  with  the  underlying 
reason  for  the  Federal  government 
providing  Federal  agencies  with  the 
authority  to  approve  insurers.  In 
general,  the  Federal  government 
provides  agencies  with  approval 
authority  to  address  important  national 
interests  or  to  protect  the  Federal 
government's  interests.  For  example,  the 
Federal  government  requires  that 
airlines  maintain  a  minimum  amount  of 
liability  insurance  coverage.  In  contrast, 
the  Federal  government  has  no  similar 
overall  liability  requirements  for  ocean 
going  vessels,  but  such  vessels  are 
required  to  demonstrate  financial 
responsibility  for  oil  spills.  As  an 
example  of  protecting  the  Federal 
government's  interest,  MARAD 
approves  insurance  coverage  for  vessels 
that  were  built  with  a  government 
subsidy  or  guarantee.  MARAD  could 


have  been  granted  broader  insurance 
approval  authority  than  just  federally 
subsidized  vessels  if  there  were  a  clear 
national  interest  in  ensuring  that  all 
ocean  going  vessels  in  U.S.  waters  had 
adequate  overall  liability  insiuance 
coverage. 

Second,  Treasury's  treatment  of 
federally  approved  insurers  is  consistent 
with  Treasury's  consideration  of  a  pre- 
existing nexus  (for  example,  the  nexus 
of  State-licensing  or  NAIC  approval  for 
listing  on  the  Quarterly  Listing  of  Alien 
Insiu^rs)  to  be  very  important  to  the 
effective  and  efficient  administration  of 
the  Program.  Some  commenters 
criticized  Treasury  for  not  more  fully 
explaining  the  importance  of  this 
consideration. 

The  following  three  key  factors 
highlight  the  importance  of  a  pre- 
existing regulatory  nexus  or  structure 
for  the  administration  of  the  Program. 

Ongoing  Data  Requirements.  As 
Program  administrator.  Treasury  has 
chosen  not  to  impose  new  ongoing  data 
reporting  requirements  on  insurers.  That 
does  not  mean  that  validating  and 
collecting  certain  data  is  not  important 
to  the  Program.  The  calculation  of  an 
insurer's  DEP  forms  the  basis  for  an 
insurer  calculating  its  deductible  under 
the  Program,  and  in  the  event  that 
insurers  woidd  submit  a  claim  for 
payment  imder  the  Program,  Treasiuy 
would  expect  to  validate  an  insiuer's 
calculation  of  its  deductible.  Treasury 
believes  that  the  existing  ongoing  data 
reporting  requirements  of  the  State 
insurance  regulators  and  the 
consolidated  reporting  requirements  as 
implemented  by  the  NAIC  form  a  sound 
basis  for  the  administration  of  the 
Program.  Therefore,  there  was  not  a 
pressing  need  to  implement  new 
ongoing  data  reporting  requirements 
through  Treasiuy  (and  to  create 
additional  paperwork  burdens  for  the 
insurance  industry)  for  this  temporary 
government  Program. 

However,  such  ongoing  data  is  useful 
and  important,  especially  as  it  relates  to 
foreign  insurers  that  are  providing 
coverage  on  global  risk  policies.  Clobal 
risk  polices  (e.g.,  such  as  those  provided 
to  ocean  going  vessels)  have  historically 
not  allocated  premium  income  to  reflect 
the  scope  of  insured  losses  covered 
under  the  Act,  which  is  a  key  measure 
in  calculating  an  insurer's  deductible. 
Treasury  has  determined  to  utilize  data 
collected  by  the  NAIC  from  insurers  on 
the  Quarterly  Listing  of  Alien  Insurers 
that  captures  the  amount  of  premium 
.  income  related  to  the  scope  of  insured 
loss  under  the  Act.  Federal  agencies 
approving  insurers  under  section 
102(6)(A)(iii).  while  generally  having 
some  type  of  financial  criteria  for 
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approving  insurers,  do  not  have  in  place 
any  type  of  ongoing  data  reporting 
requirements  similar  to  that  of  the 
NAIC. 

Ability  to  Impose  Surcharges  or  Take 
Enforcement  Actions.  Many  of  the 
insurers  approved  by  Federal  agencies 
may  be  outside  the  direct  jurisdiction  of 
the  United  States.  Treasury  has  little 
leverage  vis  a  vis  these  insurers  and  this 
could  make  it  difficult  for  Treasury  to 
impose  surcharges  in  the  case  of  any 
recoupment  under  the  Act  or  to  take 
enforcement  actions  if  needed.  In 
contrast,  if  an  insurer  on  the  NAIC's 
Quarterly  Listing  of  Alien  Insurers  is  not 
in  compliance  vdth  provisions  of  the 
Act,  the  insurer  could  suffer  the 
consequences  of  losing  its  NAIC  listing 
for  poor  character,  which  in  txun  could 
adversely  affect  its  U.S.  business 
operations.  It  is  possible  that  a  Federal 
agency  could  also  revoke  approval  for 
noncompliance  with  provisions  of  the 
Act.  However,  the  limited  nature  of  a 
Federal  agency's  approval  authority 
could  somewhat  lessen  the  impact  of 
any  such  action  and  Treasury  has  no 
authority  to  require  such  action  by 
another  federal  agency. 

Comparability  Among  Federally 
Approved  Insurers.  Treasury  strongly 
believes  that  all  federally  approved 
insurers  should  be  treated  in  a  similar 
manner  that  is  consistent  with  the 
statute.  For  example,  such  consistency 
implies  that  the  mandatory  participation 
requirements  of  the  Act  should  be 
applied  to  all  federally  approved 
insurers  in  a  similar  fashion.  In  that 
regard.  Treasury  would  find  it  difficult 
to  justify  one  group  of  federally 
approved  insurers  having  broader  access 
to  the  Program  than  the  current  interim 
final  rule  provides,  while  other  groups 
stayed  with  the  current  approach  in  the 
interim -final  rule. 

Treasury  has  considered  carefully  the 
concerns  raised  by  commenters 
regarding  the  interim  final  rule's 
treatment  of  federally  approved 
insurers.  At  this  time.  Treasury  has 
decided  that  no  changes  to  the  rule  are 
warranted.  It  appears  that  many  of  the 
insurers  that  have  been  approved  by  a 
Federal  agency  also  qualify  to 
participate  in  the  Program  based  on 
other  criteria.  Treasury  also  notes  that 
obtaining  a  listing  on  the  NAIC's 
Quarterly  Listing  of  Alien  Usurers  is  an 
option  that  insurers  can  employ  if  they 
are  not  satisfied  with  the  treatment  of 
federally  approved  insurers  under  the 
interim  final  rule.  Obtaining  such  a 
listing  would  satisfy  the  toncerns  we 
noted  above,  while  at  the  same  time 
imposing  limited  burden  on  insurers.  It 
is  our  understanding  that  perhaps  the 
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major  obstacle  to  obtaining  a  listing  is 
setting  up  the  necessary  trust  fund. 

Treasury  will  continue  to  evaluate 
this  issue  as  the  Program  matures.  While 
Treasury  does  not  plan  on  making  any 
changes  to  the  treatment  of  federally 
approved  insurers  at  this  time.  Treasury 
would  be  open  to  considering 
alternatives  if  the  three  key  factors  listed 
above  "  ongoing  data  reporting 
requirements,  ability  to  impose 
surcharges  or  take  enforcement  actions, 
and  comparabihty  among  federally 
approved  insurers— could  be  addressed. 
Other  Insiuer  Criteria 

Under  a  separate  notice  of  proposed 
rulemaking  published  at  68  FR  9814 
Treasury  solicited  public  comment  on 
whether  the  Secretary  should  prescribe 
other  criteria  for  certain  insurers 
pursuant  to  the  authority  provided  by 
section  102(6)(C)  and,  if  so,  what  criteria 
Treasiuy  should  prescribe.  Specifically, 
Treasury  solicited  comment  on  whether 
criteria  should  be  developed  to  prevent 
newly  formed  insurance  companies 
ft-om  participating  in  the  Program  if 
such  companies  were  established  for  the 
purpose  of  evading  the  Act's  deductible 
requirements. 

A  few  commenters  raised  concerns 
that  developing  such  criteria  could  limit 
the  development  of  new  structures  to 
provide  terrorism  risk  insurance 
coverage.  One  commenter 
acknowledged  the  concerns  raised  by 
Treasury  and  supported  the  interim 
final  rule's  treatment  of  the  deductible 
requirements  for  newly  formed 
insiuance  companies  in  section 
50.5(g)(2)  as  an  appropriate  safeguard. 
Another  commenter  suggested  a  set  of 
general  criteria  that  Treasury  could  look 
to  as  it  considers  this  issue.  As  Treasury 
noted  in  the  preamble  to  interim  final 
rule,  we  are  seeking  to  balance  the  goals 
of  encouraging  new  soim:es  of  capital  in 
the  market  for  terrorism  risk  insurance 
while  also  maintaining  the  integrity  of 
the  Program.  Treasury  is  not  proposing 
any  additional  criteria  at  this  time,  but 
we  will  continue  to  monitor 
developments  in  the  market  for 
terrorism  risk  insurance  and  the 
market's  response  to  the  Act. 

Treasury  also  solicited  comments  on 
whether  additional  criteria  should  be 
proposed  for  federally  approved 
insurers.  Some  commenters  suggested 
that  additional  financial  criteria  could 
be  appUed  if  necessary,  while  one 
commenter  suggested  that  the  Act  does 
not  give  Treasury  the  authority  to 
regulate  insurance.  Given  that  the  final 
rule  retains  the  interim  final  rule's 
treatment  of  federally  approved 
insurers,  the  scope  of  potential 
problems  related  to  the  financial 


integrity  of  such  insurers  is  somewhat 
limited.  Thus,  Treasury  is  not  proposing 
any  additional  criteria  at  this  time,  but 
we  will  continue  to  study  and  monitor 
this  issue. 


F.  Insurer  Deductible  (Section  SO.S.g) 
The  interim  final  rule  incorporated 
the  statutory  definition  of  "insurer 
deductible"  found  in  section  102(7)  of 
the  Act  and  set  forth  a  procedure 
specifying  how  newly  formed  insurance 
companies  would  calculate  their 
deductible  under  the  Program.  In 
particular,  the  interim  final  rule 
specified  that  for  an  insurer  that  came 
into  existence  after  November  26,  2002, 
the  insurer  deductible  will  be  based  on' 
data  for  direct  earned  premiums  for  the 
current  Program  Year.  U  the  insurer  has 
not  had  a  full  year  of  operations  during 
the  applicable  Program  Year,  the  direct 
earned  premiiuns  for  the  ciurent 
Program  Year  will  be  annualized  to 
determine  the  insurer  deductible. 

The  two  commenters  who  addressed 
this  issue  both  indicated  support  for 
Treasury's  determination  that  premiums 
for  new  insurers  would  be  annualized  in 
the  calculation  of  their  insiirer 
deductible,  and  the  language  of  the 
interim  final  rule  is  incorporated 
without  change  into  the  final  rule. 

m.  Procedural  Requirements 

The  Act  established  a  Program  to 
provide  for  loss  sharing  payments  by  the 
Federal  Government  for  insiu^d  losses 
resulting  bom  certified  acts  of  terrorism. 
The  Act  became  effective  immediately 
upon  the  date  of  enactment  (November 
26,  2002).  Preemptions  of  terrorism  risk 
exclusions  in  policies,  mandatory 
participation  provisions,  disclosure  and 
other  requirements  and  conditions  for 
federal  payment  contained  in  the  Act 
applied  immediately  to  those  entities 
that  come  within  the  Act's  definition  of 
"insurer."  Treasury  has  issued  and  will 
be  issuing  additional  regulations  to 
implement  the  Program.  This  final  rule 
provides  critical  information  concerning 
the  definitions  of  Program  terms  that 
lays  the  groundwork  for  Treasury's 
implementation  of  the  Program.  No  one 
can  predict  if,  or  when,  an  act  of 
terrorism  may  occur.  There  is  an  urgent 
need  for  Treasury,  as  Program 
administrator,  to  lay  the  groundwork  for 
Program  implementation  through 
regulations  to  provide  clarity  and 
certainty  concerning  which  entities  are 
required  to  participate  in  the  Program: 
the  scope  and  conditions  of  Program 
coverage;  and  other  implementation 
issues  that  immediately  affect  insurers, 
their  policyholders.  State  regulators  and 
other  interested  parties.  This  includes 
the  need  to  supplement,  or  modify  as 
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necessary,  the  previously  issued  interim 
final  rule. 

Accordingly,  pursuant  to  5  U.S.C. 
553(d)(3),  Treasury  has  determined  that 
there  is  good  cause  for  the  final  rule  to 
become  effective  immediately  upon 
publication. 

This  final  rule  is  a  significant 
regulatory  action  and  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  terms  of  Executive 
Order  12866. 

It  is  hereby  certified  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  oi  small  entities.  The  Act 
requires  all  licensed  or  admitted 
insurers  to  participate  in  the  Program. 
This  includes  all  insurers  regardless  of 
size  or  sophistication.  The  Act  also 
defines  property  and  casualty  insiu-ance 
to  mean  commercial  lines  without  any 
reference  to  the  size  or  scope  of  the 
commercial  entity.  Although  the  Act 
affects  small  insurers,  the  proposed  rule 
also  gives  insurers  flexibility  in 
calculating  their  direct  earned  premium 
for  policies  that  have  both  commercial 
and  personal  exposures,  and  it  provides 
a  safe  harbor  to  exclude  policies  that 
have  incidental  coverage  for  commercial 
purposes.  Accordingly,  any  economic 
impact  associated  with  the  proposed 
rule  flows  from  the  Act  emd  not  the 
proposed  rule.  However,  the  Act  and  the 
Program  are  intended  to  provide 
benefits  to  the  U.  S.  economy  and  all 
businesses,  including  small  businesses, 
by  providing  a  federal  reinsuranc* 
backstop  to  conmiercial  property  and 
casualty  insurance  policyholders  and 
spreading  the  risk  of  insured  loss 
resulting  from  an  act  of  terrorism. 

The  collection  of  information 
contained  in  §  50.8  of  this  final  rule  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  in  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507(j})  under 
control  niunber  1505-0190.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  ^o,  a 
collection  of  information  unless  it 
displays  a  valid  control  number 
assigned  by  OMB. 

This  information  is  required  in  order 
for  Treasury  to  determine  whether  an 
insurer  has  rebutted  a  presumption  that 
the  insurer  exercises  a  controlling 
influence  over  the  management  or 
policies  of  another  insurer.  The 
collection  of  information  is  mandatory 
with  respect  to  an  insurer  seeking  to 
rebut  a  presimiption.  The  estimated 
average  biuden  associated  with  the 
collection  of  information  in  this  final 
rule  is  40  hours  per  respondent. 


Comments  concerning  the  accuracy  of 
this  biurden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  Office  of  Financial  Institutions 
Policy,  Room  3160  Annex,  Department 
of  the  Treasury,  1500  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20220  and 
to  OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

List  of  Subjects  in  31  CFR  Part  50 

Terrorism  risk  insurance. 
Authority  and  Issuance 

■  For  the  reasons  set  forth  above,  the 
interim  final  rule  adding  31  CFR  Part  50, 
which  was  published  at  68  FR  9804  on 
February  28,  2003,  is  adopted  as  a  final 
rule  with  the  following  changes: 

PART  50— TERRORISM  RISK 
INSURANCE  PROGRAM 

■  1 .  The  authority  citation  for  31  CFR 
Part  50  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  321; 
Title  I,  Pub.  L.  107-297,  116  Stat.  2322  (15 
U.S.C.  6701  note). 

■  2.  Section  50.2  is  added  to  read  as 
follows: 

§  50.2    Responsible  office. 

The  office  responsible  for  the 
administration  of  the  Terrorism  Risk 
Insurance  Act  in  the  Department  of  the 
Treasury  is  the  Terrorism  Risk 
Insurance  Program  Office.  The  Treasury 
Assistant  Secretary  for  Financial 
Institutions  prescribes  the  regulations 
under  the  Act. 

■  3.  SecUon  50.5(c),  (d)(1),  (f)(1),  and  (1) 
are  revised  to  read  as  follows: 

§50.5    Definitions. 

***** 

(c)(1)  Affiliate  means,  with  respect  to 
an  insurer,  any  entity  that  controls,  is 
controlled  by,  or  is  imder  common 
control  with  the  insurer.  An  affiliate 
must  itself  meet  the  definition  of  insurer 
to  participate  in  the  Program. 

(2)  For  purposes  of  paragraph  (c)(1)  of 
this  section,  an  insurer  has  control  over 
another  insurer  for  purposes  of  the 
Program  if: 

(i)  The  insurer  directly  or  indirectly  or 
acting  through  one  or  more  other 
persons  owns,  controls,  or  has  power  to 
vote  25  percent  or  more  of  any  class  of 
voting  securities  of  the  other  insurer; 

(ii)  The  insurer  controls  in  any 
manner  the  election  of  a  majority  of  the 
directors  or  trustees  of  the  other  insurer; 
or 

(iii)  The  Secretary  determines,  after 
notice  and  opportunity  for  hearing,  that 
an  insiu'er  directly  or  indirectly 


exercises  a  controlling  influence  over 
the  management  or  policies  of  the  other 
insiuer,  even  if  there  is  no  control  as 
defined  in  paragraph  (c)(2)(i)  or  (c)(2)(ii) 
of  this  section. 

(3)  An  insurer  described  in  paragraph 
(c)(2)(i)  or  (c)(2)(ii)  of  this  section  is 
conclusively  deemed  to  have  control. 

(4)  For  purposes  of  a  determination  of~ 
controlling  influence  under  paragraph 
(c)(2)(iii)  of  this  section,  if  an  insurer  is 
not  described  in  paragraph  (c)(2)(i)  or 
(c)(2)(ii)  of  this  section,  die  following 
rebuttable  presumptions  will  apply: 

(i)  If  an  insurer  controls  another 
insurer  imder  any  State  law,  and  at  least 
one  of  the  factors  listed  in  paragraph  (c) 
(4)(iv)  of  this  section  applies,  there  is  a 
rebuttable  presumption  that  the  insiirer 
that  has  control  under  State  law 
exercises  a  controlling  influence  over 
the  management  or  policies  of  the  other 
insurer  for  purposes  of  paragraph 
(c)(2)(iii)  of  this  section. 

(ii)  If  an  insurer  provides  25  percent 
or  more  of  another  insurer's  capital  (in 
the  case  of  a  stock  insurer),  policyholder 
surplus  (in  the  case  of  a  mutual  insurer), 
or  corporate  capital  (in  the  case  of  other 
entities  that  qualify  as  insurers),  and  at 
least  one  of  the  factors  listed  in 
paragraph  (c)(4)(iv)  of  this  section 
applies,  there  is  a  rebuttable 
presumption  that  the  insurer  providing 
such  capital,  policyholder  surplus,  or 
corporate  capital  exercises  a  controlling 
influence  over  the  management  or 
policies  of  the  receiving  insurer  for 
purposes  of  paragraph  (c)(2)(iii)  of  this 
section. 

(iii)  If  an  insurer,  at  any  time  during 
a  Program  Year,  supplies  25  percent  or 
more  of  the  underwriting  capacity  for 
that  year  to  an  insurer  that  is  a  syndicate 
consisting  of  a  group  including 
incorporated  and  individual 
unincorporated  underwriters,  and  at 
least  one  of  the  factors  in  paragraph 
(c)(4)(iv)  of  this  section  applies,  there  is 
a  rebuttable  presumption  that  the 
insurer  exercises  a  controlling  influence 
over  the  syndicate  for  purposes  of 
paragraph  (c)(2)(iii)  of  this  section. 

(iv)  It  paragraphs  (c)(4)(i)  through 
(c)(4)(iii)  of  this  section  are  not 
applicable,  but  two  or  more  of  the 
following  factors  apply  to  an  insurer, 
with  respect  to  another  insurer,  there  is 
a  rebuttable  presumption  that  the 
insurer  exercises  a  controlling  influence 
over  the  management  or  policies  of  the 
other  insurer  for  purposes  of  paragraph 
(c)(2)(iii)  of  this  section: 

(A)  The  insurer  is  one  of  the  two 
largest  shareholders  of  any  class  of 
voting  stock;     * 

(B)  The  insurer  holds  morp  than  35 
percent  of  the  combined  debt  seciurities 
and  equity  of  the  other  insurer; 
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(C)  The  insurer  is  party  to  an 
agreement  pursuant  to  which  the 
insiner  possesses  a  material  economic 
stake  in  the  other  insurer  resulting  from 
a  profit-sharing  anangement,  use  of 
common  names,  facilities  or  personnel, 
or  the  provision  of  essential  services  to 
the  other  insurer; 

(D)  The  insurer  is  party  to  an 

'  agreement  that  enables  the  insurer  to 
influence  a  material  aspect  of  the 
management  or  policies  of  the  other 
insurer; 

(E)  The  insurer  would  have  the 
ability,  other  than  through  the  holding 
of  revocable  proxies,  to  direct  the  votes 
of  more  than  25  percent  of  the  other 
insurer's  voting  stock  in  the  future  upon 
the  occurrence  of  an  event; 

(F)  The  insiu«r  has  the  power  to 
direct  the  disposition  of  more  than  25 
percent  of  a  class  of  voting  stock  of  the 
other  insurer  in  a  manner  other  than  a 
widely  dispersed  or  public  offering; 

(G)  The  insurer  and/or  the  insurer's 
representative  or  nominee  constitute 
more  than  one  member  of  the  other 
insurer's  board  of  directors;  or 

(H)  The  insurer  or  its  nominee  or  an 
officer  of  the  insurer  serves  as  the 
chairman  of  the  board,  chairman  of  the 
executive  committee,  chief  executive 
officer,  chief  operating  officer,  chief 
financial  officer  or  in  any  position  with 
similar  policymaking  authority  in  the 
other  insiner. 

(5)  An  insiu-er  that  is  not  described  in 
paragraph  (c)(2)(i)  or  (c)(2)(ii)  of  this 
section  may  request  a  hearing  in  which 
the  insurer  may  rebut  a  presumption  of 
controlling  influence  luider  paragraph 
(c)(4)(i)  through  (c)(4)(iv)  of  this  section 
or  otherwise  request  ^  determination  of 
conti-olling  influence  by  presenting  and 
supporting  its  position  through  written 
submissions  to  Treasury,  and  in 
Treasury's  discretion,  through  informal 
oral  presentations,  in  accordance  with 
the  procedure  in  §  50.8. 
id)*  *  * 

(1)  State  licensed  or  admitted  insurers. 
For  a  State  licensed  or  admitted  insurer 
that  reports  to  the  NAIC,  direct  earned 
premium  is  the  premium  information 
for  commercial  property  and  casualty 
insurance  coverage  reported  by  the 
insurer  on  column  2  of  the  NAIC  Exhibit 
of  Premiums  and  Losses  of  the  Annual 
Statement  (commonly  known  as 
Statutory  Page  14).  (See  definition  of 
property  and  casualty  insurance). 

(i)  Premium  information  as  reported 
to  the  NAIC  should  be  included  in  the 
calculation  of  direct  earned  premiums 
for  purposes  of  the  Program  only  to  the 
extent  of  commercial  property  and 
casualty  coverage  issued  by  the  insurer 
against  an  insured  loss  under  the 
Program. 


(ii)  Premiums  for  personal  property 
and  casualty  insurance  coverage 
(coverage  primarily  designed  to  cover 
personal,  family  or  household  risk 
exposures,  with  the  exception  of 
coverage  written  to  insure  1  to  4  family 
rental  dwellings  owned  for  the  business 
purpose  of  generating  income  for  the 
property  owner)  or  for  injflrance 
coverage  for  any  loss  th^f  n>«u]d  not  be 
an  insured  loss  imder  the  Program, 
should  be  excluded  in  the  calculation  of 
direct  earned  premiums  for  purposes  of 
the  Program. 

(iii)  Personal  property  and  casualty 
insurance  coverage  that  includes 
incidental  coverage  for  commercial 
purposes  is  primarily  personal  coverage, 
and  therefore  premiums  may  be  fully 
excluded  by  an  insiu^r  from  the 
calcidation  of  direct  earned  premium. 
For  purposes  of  the  Program, 
commercial  coverage  is  incidental  if  less 
than  25  percent  of  the  total  direct 
earned  premium  is  attributable  to 
commercial  coverage.  Property  and 
casualty  insurance  coverage  for  any  loss 
that  would  not  be  an  insured  loss  under 
the  Program  that  includes  incidental 
coverage  for  an  insured  loss  under  the 
Program  is  primarily  non-Program 
coverage,  and  therefore  premiums  may 
be  fully  excluded  by  an  insurer  from  the 
calculation  of  direct  earned  premium. 
For  piuposes  of  the  Program,  coverage 
for  an  insured  loss  is  incidental  if  less 
than  25  percent  of  the  total  direct 
earned  premium  is  attributable  to  such 
coverage. 

(iv)  If  a  property  and  casualty 
insurance  poUcy  covers  both 
commercisil  and  personal  risk 
exposures,  insurers  may  allocate  the 
premiums  in  accordance  with  the 
proportion  of  risk  between  commercial 
and  personal  components  in  order  to 
ascertain  direct  earned  premium.  If  a 
property  and  casualty  insurance  policy 
covers  risk  exposures  for  both  insured 
losses  and  losses  that  would  not  be 
insured  lot.;es  under  the  Program, 
insiu-ers  may  allocate  the  premiums  in 
accordance  with  the  proportion  of  risk 
between  the  insiu^d  loss  and  non- 
insiu^d  loss  components  in  order  to 
ascertain  direct  earned  premium. 


risk  retention  groups,  and  State  licensed 
or  admitted  farm  and  county  mutuals), 
and,  if  a  joint  underwriting  association, 
pooling  arrangement,  or  other  similar 
entity,  then  the  entity  must: 

(1)  Have  gone  through  a  process  of 
being  licensed  or  admitted  to  engage  in  ' 
the  business  of  providing  primary  or 
excess  insurance  tiiat  is  administered  by 
the  State's  insurance  regulator,  which 
process  generally  applies  to  insurance 
companies  or  is  similar  in  scope  and 
content  to  the  process  appUcable  to 
insurance  companies; 

(2)  Be  generally  subject  to  State 
insurance  regulation,  including 
financial  reporting  requirements, 
applicable  to  insiu^nce  companies 
within  the  State;  and 

(3)  Be  managed  independenUy  from 
other  insm^rs  participating  in  the 
Program; 

(B)  It  is  not  licensed  or  admitted  to 
engage  in  the  business  of  providing 
primary  or  excess  insurance  in  any 
State,  but  is  an  eligible  surplus  line 
carrier  listed  on  the  Quarterly  Listing  of 
Alien  Insurers  of  the  NAIC,  or  any 
successor  to  the  NAIC; 

(C)  It  is  approved  or  accepted  for  the 
purpose  of  offering  property  and 
casualty  insurance  by  a  Federal  agency 
in  connection  with  maritime,  energy,  or 
aviation  activity,  but  only  to  the  extent 
of  such  federal  approval  of  commercial 
property  and  casualty  insiu-ance 
coverage  offered  by  the  insurer  in 
connection  with  maritime,  energy,  or 
aviation  activity; 

(D)  It  is  a  State  residual  market 
insurance  entity  or  State  workers' 
compensation  fund;  or 

(E)  As  determined  by  the  Secretary,  it 
falls  within  any  other  class  or  type  of 
captive  insurer  or  other  self-insurance 
arrangement  by  a  municipality  or  other 
entity,  to  the  extent  provided  in 
Treasury  regulations  issued  luider 
section  103(f)  of  the  Act. 

(ii)  If  an  entity  falls  within  more  than 
one  category  described  in  paragraph 
(f)(l)(i)  of  this  section,  the  entity  is 
considered  to  fall  within  the  first 
category  within  which  it  falls  for 
piu-poses  of  the  Program. 


(f)  /nsurer  means  any  entity,  including 
any  affiliate  of  the  entity,  that  meets  the 
following  requirements: 

{l)(i)  The  entity  must  fall  within  at 
least  one  of  the  following  categories: 

(A)  It  is  licensed  or  admitted  to 
engage  in  the  business  of  providing 
primary  or  excess  insurance  in  any 
State,  (including,  but  not  limited  to. 
State  licensed  captive  insurance 
companies,  State  licensed  or  admitted 


th6  paper  and  ink  used  in  the  original 
publication  may  affect  the  quauty  of 
the  microform  edition 


(1)  Property  and  casualty  insurance 
means  commercial  lines  of  property  and 
casualty  insurance,  including  excess 
insurance,  workers'  compensation 
insiu-ance,  and  surety  insurance,  and 

(1)  Means  commercial  lines  within 
only  the  following  lines  of  insurance 
from  die  NAIC's  Exhibit  of  Premiums 
and  Losses  (conunonly  known  as 
Statutory  Page  14):  Line  1— Fire;  Line 
21— Allied  Lines;  Line  3 — Farmowners 
Multiple  Peril;  Line  5.1— Commercial 
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Multiple  Peril  (non-liability  portion): 
Line  5.2 — Commercial  MiJtiple  Peril 
(liability  portion);  Line  8 — Ocean 
Marine;  Line  9 — Inland  Marine;  Line 
16 — Workers'  Compensation;  Line  17 — 
Other  Liability;  Line  1 8 — Products 
Liability;  Line  19.3 — Commercial  Auto 
No-Fault  (personal  injury  protection); 
Line  19.4---C)ther  Commercial  Auto 
Liability;  Line  21.2 — Commercial  Auto 
Physical  Damage;  Line  22 — Aircraft  (all 
perils);  Line  24 — Surety;  Line  26 — 
Burglary  and  Theft;  and  Line  27 — Boiler 
and  Machinery;  and 

(2)  Does  not  include: 

(i)  Federal  crop  insiuance  issued  or 
reinsured  under  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1501  et  seq.),  or 
any  other  type  of  crop  or  livestock 
insiu-ance  that  is  privately  issued  or 
reinsured  (including  crop  insurance 
reported  imder  either  Line  2.1 — Allied 
Lines  or  Line  2.2 — Multiple  Peril  (Crop) 
of  the  NAIC's  Exhibit  of  Premiums  and 
Losses  (commonly  known  as  Statutory 
Page  14); 

(li)  Private  mortgage  insurance  (as 
defined  in  section  2  of  the  Homeowners 
Protection  Act  of  1988  (12  U.S.C.  4901) 
or  title  insurance; 

(iii)  Financial  guaranty  insurance 
issued  by  monoline  financial  guaranty 
insurance  corporations; 

(iv)  Insurance  for  medical 
malpractice: 

(vj  Health  or  life  insurance,  including 
group  life  insurance;  "^ 

(vi)  Flood  insurance  provided  under 
the  National  Flood  Insurance  Act  of 
1968  (42  U.S.C.  4001  et  seq.)  or 
earthquake  insurance  reported  under 
Line  12  of  the  NAIC's  Exhibit  of 
Premiums  and  Losses  (conmionly 
known  as  Statutory  Page  14);  or 

(vii)  Reinsurance  or  retrocessional 


remsiirance. 

*        *        • 


■  4.  Section  50.8  is  added  to  Subpart  A 
to  road  as  follows: 

§  50.8    Procedure  for  requesting 
determinations  of  controlling  influence. 

(a)  An  insurer  or  Insurers  not  having 
control  over  another  insurer  under 
§  50.5(c)(2)(i)  or  (c)(2)(ii)  may  make  a 
written  submission  to  Treasury  to  rebut 
a  presumption  of  controlling  influence 
under  §.50.5(c)(4)(i)  through  (iv)  or 
otherwise  to  request  a  determination  of 
controlling  influence.  Such  submissions 
shall  be  made  to  the  Terrorism  Risk 
Insurance  Program  Office,  Department 
of  the  Treasiuy.  Suite  2110, 1425  New 
York  Aye  NW,  Washington,  D.C.  20220. 
The  submission  should  be  entitled, 
"Controlling  Influence  Submission," 
and  should  provide  the  full  name  and 
address  of  the  submitting  insurer(s)  and 
the  name,  title,  address  and  telephone 


number  of  the  designated  contact 
person(s)  for  such  insurer(sj. 

(b)  Treasury  will  review  submissions 
and  determine  whether  Treasury  needs 
additional  vo-itten  or  orally  presented 
information.  In  its  discretion.  Treasury 
may  schedule  a  date,  time  and  place  for 
an  oral  presentation  by  the  insurer(s). 

(c)  An  insurer  dr  insurers  must 
provide  all  r^tevant  facts  and 
circumstance  Concerning  the 
relationship(s)  between  or  among  the 
affected  insurers  and  the  control  factors 
in  §  50.5(c)(4){i)  through  (iv);  and  must 
explain  in  detail  any  basis  for  why  the 
insurer  believes  that  no  controlling 
influence  exists  (if  a  presiunption  is 
being  rebutted)  in  light  of  the  particular 
facts  and  circmnstances,  as  well  as  the 
Act's  language,  structure  and  purpose. 
Any  confidential  business  or  trade 
secret  information  submitted  to 
Treasury  should  be  clearly  marked. 
Treasury  will  handle  any  subsequent 
request  for  information  designated  by  an 
insurer  as  confidential  business  or  trade 
secret  information  in  accordance  with 
Treasury's  Freedom  of  Information  Act 
regulations  at  31  C.F.R.  Part  1. 

(d)  Treasury  will  review  and  consider 
the  insiuer  submission  and  other 
relevant  facts  and  circumstances.  Unless 
otherwise  extended  by  Treasury,  within 
60  days  after  receipt  of  a  complete 
submission,  including  any  additional 
information  requested  by  Treasiuy,  and 
including  any  oral  presentation. 
Treasury  will  issue  a  final 
determination  of  whether  one  insurer 
has  a  controlling  influence  over  another 
insurer  for  purposes  of  the  Program.  The 
determination  shall  set  forth  Treasury's 
basis  for  its  determination. 

(e)  This  §  50.8  supersedes  the  Interim 
Guidance  issued  by  Treasury  in  a  notice 
published  on  March  27.  2003  (68  FR 
15039). 

(Approved  by  the  Office  of  Management 
&  Budget  under  control  number  1505- 
0190) 

■  5.  Section  50.9  is  added  to  Subpart  A 
to  read  as  follows: 

§  50.9    Procedure  for  requesting  general 
interpretations  of  statute. 

Persons  actually  or  potentially 
affected  by  the  Act  or  regulations  in  this 
Part  may  request  an  interpretation  of  the 
Act  or  regulations  by  writing  to  the 
Terrorism  Risk  Insurance  Program 
Office,  Suite  2110,  Department  of  the 
Treasury,  1425  New  York  Ave  NW, 
Washington,  DC  20220,  giving  a  detailed 
explanation  of  the  facts  and 
circumstances  and  the  reason  why  an 
interpretation  is  needed.  A  requester 
should  segregate  and  mark  any 
confidential  business  or  trade  secret 

THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QOAUTY  OF 
THE  MICROFORM  EDITION 


information  clearly.  Treasiuy  in  its 
discretion  will  provide  written 
responses  to  requests  for  interpretation. 
Treasury  reserves  the  right  to  decline  to 
provide  a  response  in  any  case.  Except 
in  the  case  of  any  confidential  business 
or  trade  secret  information,  Treasiuy 
will  make  written  requests  for 
interpretations  an^  responses  publicly 
available  at  the  Treasury  Department 
Library,  on  the  Treasury  Web  site,  of 
through  other  means  as  soon  as 
practicable  after  the  response  has  been 
provided.  Treasury  will  handle  any 
subsequent  request  for  information  that 
had  been  designated  by  a  requester  as 
confidential  business  or  trade  secret 
information  in  accordance  with 
Treasury's  Freedom  of  Information  Act 
regulations  at  31  CFR  Part  1. 

Dated:  July  7,  2003. 
Wayne  A.  Abemathy, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  03-17585  Filed  7-10-03;  8:45  am] 
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DEPARTMEtfT  OF  THE  TREASURY  . 

Fiscal  Service 

Bureau  of  the  Public  Debt 

31  CFR  Part  348 

Regulations  Governing  Depositary 
Compensation  Securities 

i 

agency:  Bureau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
action:  Final  rule. 

SUMMARY:  The  Bureau  of  the  Public  Debt 
(Public  Debt)  is  issuing  regulations 
governing  Depositary  Compensation 
Securities  that  will  be  used  to 
compensate  financial  agents  for  work 
performed  on  behalf  of  the  Department 
of  the  Treasury. 
EFFECTIVE  DATE:  July  11,  2003. 
ADDRESSES:  You  can  download  this  final 
rule  at  the  following  World  Wide  Web 
address:  http:// 

ww^'.publicdebt.treas.gov.  You  may  also 
inspect  and  copy  this  rule  at:  Treasury 
Department  Library,  Room  1428,  Main 
Treasury  Building,  1500  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20220. 
Before  visiting  the  library,  you  must  call 
(202)  622-0990  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  contact  Aim  Fowler  in  the 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  at  304-480-8692.  or  at 
CHCOUNSEL&hpd.  treas.gov. 
SUPPLEMENTARY  INFORMATION:  The 
former  31  CFR  part  348  is  being 
reinstituted  and  revised  to  provide  for 
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the  issuance  of  Depositary 
Compensation  Securities  in  book-entry 
form,  and  for  their  automatic 
reinvestment  at  maturity. 

These  special  issue  securities, 
formerly  known  as  2-Percent  Depositary 
Bonds,  were  first  offered  in  1941  as  a 
means  to  compensate  depositaries  and 
financial  agents  of  the  Government  for 
essential  banking  services  provided  in 
support  of  the  day-to-day  operations  of 
the  Government,  including  the 
collection  and  deposit  of  all  Treasury 
receipts.  The  securities  were  phased  put 
when  other  methods  of  compensation 
were  used.  Hence,  the  offering  was 
terminated  in  1994. 

The  former  31  CFR  part  348  is  now 
being  reinstituted  and  revised  because 
we  have  determined  that  the  use  of 
Depositary  Compensation  Securities  to 
compensate  financial  agents  is  in  the 
public  interest. 

Financial  agents  will  piuxrhase 
Depositary  Compensation  Securities 
with  funds  placed  by  the  United  States 
Treasury  in  a  non-interest  bearing  time 
balance  account  at  the  financial  agent 
equal  to  the  principal  amount  of  the 
security.  The  interest  earned  from 
Depositary  Compensation  Securities 
will  serve  to  compensate  financial 
agents  for  services  performed  on  behalf 
of  the  Treasury.  Some  financial  agents 
have  inquired  regarding  the  proper 
accounting  of  this  transaction  and  the 
potential  impact  on  their  balance  sheet. 
The  transaction,  as  more  fully  described 
in  agreements  between  Treasury  and  its 
Financial  Agents,  is  structured  so  that 
the  principal  amount  of  the  seciuity  and 
the  time  balance  will  he  set-off  at 
maturity  consistent  with  the  criteria 
described  in  Financial  Accounting 
Standards  Board  (FASB)  Interpretation 
No.  39.  Financial  agents  should  consult 
with  their  auditors  regarding  the 
applicability  of  FASB  Interpretation  39 
to  this  transaction. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 


Phis  final  rule  relates  to  matters  of 
public  contract  and  procedures  for 
United  States  securities.  The  notice  and 
public  procedures  requirements  and 
delayed  effective  date  requirements  of 
the  Administrative  Procedure  Act  are 
inapplicable,  pursuant  to  5  U.S.C. 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  R^ulatory  Flexibility 
Act  (5  U.S.C.  601.  et  seq.)  does  not 
apply.  We  ask  for  no  new  collections  of 


information  in  this  final  rule.  Therefore, 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  does  not  apply. 

List  of  Subjects  in  31  CFR  Part  348 

Banks.  Banking.  Electronic  funds 
transfer.  Government  seciuities. 

■  Accordingly,  for  the  reasons  set  out  in 
the  preamble,  31  CFR  Chapter  11, 
Subchapter  B,  is  amended  by  adding  Part 
348  to  read  as  follows: 

PART  348— REGULATIONS 
GOVERNING  DEPOSITARY 
COMPENSATION  SECURITIES 

Sec. 

348.0  Offering  of  securities. 

346.1  Description  of  securities. 

348.2  Redemption/call/reinvestment 

348.3  Reservations. 

Authority:  31  U.S.C.  3121;  5  U.S.C.  301. 

§348.0    Offering  of  securities. 

The  Secretary  of  the  Treasury  (the 
Secretary)  under  authority  of  Tide  31. 
Chapter  31,  offers,  at  par.  Depositary 
Compensation  Seciuities  (seciuities)  to 
financial  agents  of  the  Department  of  the 
Treasury.  The  securities  are  offered  to 
financial  agents  of  the  Department  of  the 
Treasury  designated  under  federal  law 
(including,  but  not  limited  to:  12  U.S.C 
90,  265-266.  1464(k),  and  1789a;  31 
U.S.C.  3303)  which  have  executed  a 
Depositary,  Financial  Agency,  and 
Collateral  Agreement  satisfactory  to  the 
Secretary,  and  are  authorized  to  provide 
essential  banking  services  to  the 
Department  of  the  Treasury.  The 
securities  will  be  issued  in  an  amount 
not  to  exceed,  in  any  case,  the  amount 
for  which  the  financial  agents  are 
authorized.  The  securities  are  non- 
marketable  Treasury  securities  that  will 
be  utilized  to  compensate  financial      " 
agents,  in  whole  or  in  part,  for  services 
performed  on  behalf  of  the  Department 
of  the  Treasury.  The  financial  agents 
will  be  compensated  from  the  interest 
earned  on  the  securities.  This  offering 
will  continue  until  terminated  by  the 
Secretary.  The  Fiscal  Assistant  Secretary 
is  authorized  to  act  on  behalf  of  the 
Secretary  upon  all  matters  contained  in 
these  regulations. 


§348.1    Oescription  of  securities. 

(a)  General.  The  securities  will  be 
issued  in  book-entry  form  on  the  books 
of  the  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  Parkersbura 
WV.  ^ 

(b)  Terms  and  rate  of  interest.  The 
securities  will  be  issued  as  notes  or 
bonds,  depending  on  their  maturity, 
under  such  terms  and  at  such  rates  as 
determined  and  announced  by  the 
Secretary.  The  Secretary  will  set  a  given 


rate  of  interest  that  will  apply  to  all 
securities  issued  while  the  rate  is  in 
effect.  The  interest  will  be  payable  on  a 
monthly  basis.  The  securities  will  be 
issued  in  a  minimum  of  $1 ,000  each. 

(c)  Nontransfembility.  The  securities 
are  not  transferable,  but  they  will  be 
acceptable  to  secure  compensating 
balances  with  financial  agents  (as 
described  in  §  348.0)  and  may  not  be 
used  for  any  other  purpose. 

§348^    RedemptkHi/call/reinvestment 

(a)  Redemption  by  financial  agents. 
The  securities  may  be  redeemed  prior  to 
maturity  by  financial  agents  only  under 
such  terms  and  conditions  as  set  forth 
in  agreements  between  the  financial 
agents  and  the  Department  of  the 
Treasury,  Financial  Management 
Service,  Washington,  DC. 

(b)  Call  by  the  Treasury.  The 
securities  are  subject  to  call  before 
maturity.  The  Secretary  will  announce 
such  call  by  any  means  the  Secretary 
deems  appropriate. 

(c)  Reinvestment  at  maturity.  The 
securities  shall  be  automatically 
redeemed  at  maturity  and  the  principal 
amount  reinvested  in  new  securities 
having  the  same  description  in  all 
material  respects  as  the  ones  redeemed, 
except  that  the  Secretary  shall  have  the 
authority  to  modify  the  rate  of  interest 
for  the  re-issued  securities.  The 
securities  shall  be  automatically 
redeemed  and  re-invested  unless  the 
agent  certifies  in  writing,  to  the 
Treasury,  Financial  Management 
Service.  Washington.  DC,  that  it 
declines  automatic  reinvestment  vdthin 
seven  calendar  days  prior  to  maturity 
date. 

§348.3    Reservations. 

The  Secretary  reserves  the  right  to 
reject  any  application  for  the  purchase 
of  securities  hereunder,  in  whole  or  in 
part,  and  to  refuse  to  issue  or  permit  to 
be  issued  any  such  securities  in  any 
case  if  the  Secretary  deems  such  action 
to  be  in  the  public  interest,  and  the- 
Secretary's  action  in  any  such  respect 
shall  be  final.  The  Secretary  may  also  at 
any  time,  supplement  or  amend  the 
terms  of  these  regulations,  or  of  any 
amendments  or  supplements  thereto. 

Dated:  July  7,  2003. 
Donald  V.  Hammond, 
Fiscal  Assistant  Secretary. 
[FR  Doc.  03-17531  Filed  7-10-03;  8:45  am] 
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Multiple  Peril  (non-liability  portion): 
Line  5.2 — Commercial  Multiple  Peril 
(liability  portion);  Line  8 — Ocean 
Marine;  Line  9 — Inland  Marine;  Line 
16 — Workers'  Compensation;  Line  17 — 
Other  Liability;  Line  18 — Products 
Liability;  Line  19.3 — Commercial  Auto 
No-Fault  (personal  injury  protection); 
Line  19.4— -Other  Commercial  Auto 
Liability;  Line  21.2 — Commercial  Auto 
Physical  Damage;  Line  22 — Aircraft  (all 
perils);  Line  24 — Surety;  Line  26 — 
Biu^ary  and  Theft;  and  Line  27— Boiler 
and  Machinery;  and 

(2)  Does  not  include: 

(i)  Federal  crop  insurance  issued  or 
reinsiued  under  the  Federal  Crop 
Insurance  Act  (7  U.S.C.  1501  et  seq.),  or 
any  other  type  of  crop  or  livestock 
insurance  that  is  privately  issued  or 
reinsured  (including  crop  insurance 
reported  under  either  Line  2.1 — Allied 
Lines  or  Line  2.2 — Multiple  Peril  (Crop) 
of  the  NAIC's  Exhibit  of  Premiums  and 
Losses  (commonly  known  as  Statutory 
Page  14); 

(li)  Private  mortgage  insurance  (as 
defined  in  section  2  of  the  Homeowners 
Protection  Act  of  1988  (12  U.S.C.  4901) 
or  title  insurance; 

(iii)  Financial  guaranty  insurance 
issued  by  ihonoline  financial  guaranty 
insurance  corporations; 

(iv)  Insurance  for  medical 
malpractice; 

(vj  Health  or  life  insurance,  including 
group  life  insurance; ' 

(vi)  Flood  insurance  provided  under 
the  National  Flood  Insurance  Act  of 
1968  (42  U.S.C.  4001  etseq.)  or 
earthquake  insurance  reported  imder 
Line  12  of  the  NAIC's  Exhibit  of 
Premiums  and  Losses  (commonly 
known  as  Statutory  Page  14);  or 

(\ii)  Rein'siKance  or  retrocessional 
reinsurance. 
***** 

■  4.  Section  50.8  is  added  to  Subpart  A 
to  read  as  follows: 

§  50.8    Procedure  for  requesting 
determinations  of  controlling  influence. 

(a)  An  insurer  or  insurers  not  having 
control  over  another  insiner  under 
§  50.5(cj(2){i)  or  (c)(2)(ii)  may  make  a 
written  submission  to  Treasury  to  rebut 
a  presumption  of  controlling  influence 
under  §  50.5(c)(4)(i)  through  (iv)  or 
otherwise  to  request  a  determination  of 
controlling  influence.  Such  submissions 
shall  be  made  to  the  Terrorism  Risk 
Insurance  Program  Office,  Department 
of  the  Treasury.  Suite  2110, 1425  New 
York  Ave  NW,  Washington.  D.C.  20220. 
The  submission  should  be  entitled, 
"Controlling  Influence  Submission," 
and  should  provide  the  full  name  and 
address  of  the  submitting  insurer(s)  and 
the  name,  title,  address  and  telephone 


number  of  the  designated  contact 
person(s)  for  such  insurer(sj. 

(b)  Treasury  will  review  submissions 
and  determine  whether  Treasiuy  needs 
additional  written  or  orally  presented 
information.  In  its  discretion,  Treasury 
may  schedule  a  date,  time  and  place  for 
an  oral  presentation  by  the  insureds). 

(c)  An  insurer  or  insurers  must 
provide  all  relevant  facts  and 
circumstances,  concerning  the 
relati6nship(s)  between  or  among  the 
affected  insiuers  and  the  control  factors 
in  §  50.5(c)(4)(i)  through  (iv);  and  must 
explain  in  detail  any  basis  for  why  the 
insurer  believes  that  no  controlling 
influence  exists  (if  a  presumption  is 
being  rebutted)  in  light  of  the  particular 
facts  and  circumstances,  as  well  as  the 
Act's  language,  structure  and  purpose. 
Any  confidential  business  or  trade 
secret  information  submitted  to 
Treasiuy  should  be  clearly  marked. 
Treasury  will  handle  any  subsequent 
request  for  information  designated  by  an 
insiu-er  as  confidential  business  or  trade 
secret  information  in  accordance  with 
Treasury's  Freedom  of  Information  Act 
regulations  at  31  C.F.R.  Part  1. 

(d)  Treasury  will  review  and  consider 
the  insurer  submission  and  other 
relevant  facts  and  circumstances.  Unless 
otherwise  extended  by  Treasury,  within 
60  days  after  receipt  of  a  complete 
submission,  including  any  additional 
information  requested  by  Treasury,  and 
including  any  oral  presentation, 
Treasury  will  issue  a  final 
determination  of  whether  one  insiuer 
has  a  controlling  influence  over  another 
insiu-er  for  purposes  of  the  Program.  The 
determination  shall  set  forth  Treasury's 
basis  for  its  determination. 

(e)  This  §  50.8  supersedes  the  Interim 
Guidance  issued  by  Treasury  in  a  notice 
published  on  March  27,  2003  (68  FR 
15039). 

(Approved  by  the  Office  of  Management 
&  Budget  under  control  number  1505- 
0190) 

■  5.  Section  50.9  is  added  to  Subpart  A 
to  read  as  follows: 

§  50.9    Procedure  for  requesting  general 
interpretations  of  statute. 

Persons  actually  or  potentially 
affected  by  the  Act  or  regulations  in  this 
Part  may  request  an  interpretation  of  the 
Act  or  regulations  by  writing  to  the 
Terrorism  Risk  Insurance  Program 
Office,  Suite  2110,  Department  of  the 
Treasury,  1425  New  York  Ave  NW, 
Washington,  DC  20220,  giving  a  detailed 
explanation  of  the  facts  and 
circumstances  and  the  reason  why  an 
interpretation  is  needed.  A  requester 
should  segregate  and  mark  any 
confidential  business  or  trade  secret 


information  clearly.  Treasury  in  its 
discretion  will  provide  written 
responses  to  requests  for  interpretation. 
Treasury  reserves  the  right  to  decline  to 
provide  a  response  in  any  case.  Except 
in  the  case  of  any  confidential  business 
or  trade  secret  information.  Treasury 
will  make  written  requests  for 
interpretations  an^  responses  publicly 
available  at  the  Treasury  Depeutment 
Library,  on  the  Treasury  Web  site,  or 
through  other  means  as  soon  as 
practicable  after  the  response  has  been 
provided.  Treasury  will  handle  any 
subsequent  lequest  for  information  that 
had  been  designated  by  a  requester  as 
confidential  business  or  trade  secret 
information  in  accordance  with 
Treasury's  Freedom  of  Information  Act 
regulations  at  31  CFR  Part  1. 

Dated:  July  7,  2003. 
Wayne  A.  Abemathy, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  03-17585  Filed  7-10-^)3;  8:45  am] 
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DEPARTMErfT  OF  THE  TREASURY 

Fiscal  Service 

Bureau  of  the  Public  Debt 

31  CFR  Part  348 

Regulations  Governing  Depositary 
Compensation  Securities 

AGENCY:  Biu-eau  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
ACTION:  Final  rule. 

summary:  The  Bureau  of  the  Public  Debt 
(Public  Debt)  is  issuing  regulations 
governing  Depositary  Compensation 
Securities  that  will  be  used  to 
compensate  financial  agents  for  work 
performed  on  behalf  of  the  Department 
of  the  Treasury. 
EFFECTIVE  DATE:  July  11,  2003. 
ADDRESSES:  You  can  download  this  final 
rule  at  the  following  World  Wide  Web 
address:  bttp:// 

www.pubUcdebt.treas.gov.  You  may  also 
inspect  and  copy  this  rule  at:  Treasury 
Department  Library,  Room  1428,  Main 
Treasury  Building,  1500  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20220. 
Before  visiting  the  library,  you  must  call 
(202)  622-0990  for  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  contact  Ann  Fowler  in  the 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  at  304-480-8692,  or  at 
CHCOUNSEL&bpd.  treas.gov. 
SUPPLEMENTARY  INFORMATION:  The 
former  31  CFR  part  348  is  being 
reinstituted  and  revised  to  provide  for 
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the  issuance  of  Depositary 
Compensation  Securities  in  book-entry 
form,  and  for  their  automatic 
reinvestment  at  maturity. 

These  special  issue  securities, 
formerly  known  as  2-Percent  Depositary 
Bonds,  were  first  offered  in  1941  as  a 
means  to  compensate  depositaries  and 
financial  agents  of  the  Government  for 
essential  banking  services  provided  in 
support  of  the  day-to-day  operations  of 
the  Government,  including  the 
collection  and  deposit  of  all  Treasiuy 
receipts.  The  securities  were  phased  out 
when  other  methods  of  compensation 
were  used.  Hence,  the  offering  was 
terminated  in  1994. 

The  former  31  CFR  part  348  is  now 
being  reinstituted  and  revised  because 
we  have  determined  that  the  use  of 
Depositary  Compensation  Securities  to 
compensate  financial  agents  is  in  the 
public  interest. 

Financial  agents  will  purchase 
Depositary  Compensation  Securities 
with  hinds  placed  by  the  United  States 
Treasury  in  a  non-interest  bearing  time 
balance  account  at  the  financial  agent 
equal  to  the  principal  amount  of  the 
security.  The  interest  earned  from 
Depositary  Compensation  Securities 
will  serve  to  compensate  financial 
agents  for  services  performed  on  behalf 
of  the  Treasury.  Some  financial  agents 
have  inquired  regarding  the  proper 
accounting  of  this  transaction  and  the 
potential  impact  on  their  balance  sheet. 
The  transaction,  as  more  fully  described 
in  agreements  between  Treasury  and  its 
Financial  Agents,  is  structured  so  that 
the  principal  amoimt  of  the  secxu-ity  and 
the  time  balance  will  be  set-off  at 
maturity  consistent  with  the  criteria 
described  in  Financial  Accounting 
Standards  Board  (FASB)  Interpretation 
No.  39.  Financial  agents  should  consult 
with  their  auditors  regarding  the 
applicability  of  FASB  hiterpretation  39 
to  this  transaction. 

Procedural  Requirements 

This  final  rule  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  defined  in  Executive  Order 
12866.  Therefore,  the  regulatory  review 
procedures  contained  therein  do  not 
apply. 

This  final  rule  relates  to  matters  of 
public  contract  and  procedures  for 
United  States  securities.  The  notice  and 
public  procedures  requirements  and 
delayed  effective  date  requirements  of 
the  Administrative  Procediue  Act  are 
inapplicable,  pursuant  to  5  U.S.C 
553(a)(2). 

As  no  notice  of  proposed  rulemaking 
is  required,  the  R^atory  Flexibility 
Act  (5  U.S.C.  601,  etseq.)  does  not 
apply.  We  ask  for  no  new  collections  of 


information  in  this  final  rule.  Therefore, 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3507)  does  not  apply. 

List  of  Subiects  in  31  CFR  Part  348 

Banks,  Banking,  Electronic  funds 
transfer.  Government  seciuities. 

■  Accordingly,  for  the  reasons  set  out  in 
the  preamble.  31  CFR  Chapter  11. 
Subchapter  B,  is  amended  by  adding  Part 
348  to  read  as  follows: 

PART  348— REGULATIONS 
GOVERNING  DEPOSITARY 
COMPENSATION  SECURITIES 

Sec. 

348.0  Offering  of  securities. 

348.1  Description  of  securities. 

348.2  Redemption/call/reinvestment. 

348.3  Reservations. 

Authority:  31  U.S.C.  3121;  5  U.S.C.  301. 
.§348.0    Offering  of  securtties. 

The  Secretary  of  the  Treasury  (the 
Secretary)  under  authority  of  Tide  31, 
Chapter  31,  offers,  at  par,  Depositary 
Compensation  Seciuities  (securities)  to 
financial  agents  of  the  Department  of  the 
Treasury.  The  securities  are  offered  to 
financial  agents  of  the  Department  of  the 
Treasury  designated  under  federal  law 
(including,  but  not  limited  to:  12  U  S  C 
90,  265-266,  1464(k),  and  1789a;  31 
U.S.C.  3303)  which  have  executed  a 
Depositary,  Financial  Agency,  and 
Collateral  Agreement  satisfactory  to  the 
Secretary,  and  are  authorized  to  provide 
efssential  banking  services  to  the 
Department  of  the  Treasury.  The 
securities  will  be  issued  in  an  amount 
not  to  exceed,  in  any  case,  the  amount 
for  which  the  financial  agents  are 
authorized.  The  securities  are  non- 
marketable  Treasury  securities  that  will 
be  utilized  to  compensate  financial     ' 
agents,  in  whole  or  in  part,  for  services 
performed  on  behalf  of  the  Department 
of  the  Treasury.  The  financial  agents 
will  be  compensated  from  the  interest 
earned  on  the  securities.  This  offering 
will  continue  imtil  terminated  by  the 
Secretary.  The  Fiscal  Assistant  Secretary 
is  authorized  to  act  on  behalf  of  the 
Secretary  upon  all  matters  contained  in 
these  regidations. 


rate  of  interest  that  will  apply  to  all 
securities  issued  while  the  rate  is  in 
effect.  The  interest  will  be  payable  on  a 
monthly  basis.  The  securities  will  be 
issued  in  a  minimum  of  $1,000  each. 

(c)  Nontmnsfembility.  The  securities 
are  not  transferable,  but  they  will  be 
acceptable  to  secure  compensating 
balances  with  financial  agents  (as 
described  in  §  348.0)  and  may  not  be 
used  for  any  other  purpose. 

§348.2    Redemption/call/reinvestment 

(a)  Redemption  by  financial  agents. 
The  securities  may  be  redeemed  prior  to 
maturity  by  financial  agents  only  under 
such  terms  and  conditions  as  set  forth 
in  agreements  between  the  financial 
agents  and  the  Department  of  the 
Treasury,  Financial  Management 
Service.  Washington,  DC. 

(b)  Call  by  the  Treasury.  The 
securities  are  subject  to  call  before 
maturity.  The  Secretary  will  announce 
such  call  by  any  means  the  Secretary 
deems  appropriate. 

(c)  Reinvestment  at  maturity.  The 
securities  shall  be  automatically 

■  redeemed  at  maturity  and  the  principal 
amount  reinvested  in  new  securities 
having  the  same  description  in  all 
material  respects  as  the  ones  redeemed, 
except  that  the  Secretary  shall  have  the 
authority  to  modify  the  rate  of  interest 
for  the  re-issued  securities.  The 
securities  shall  be  automatically 
redeemed  and  re-invested  unless  the 
agent  certifies  in  writing,  to  the 
Treasury,  Financial  Management 
Service,  Washington,  DC,  that  it 
declines  automatic  reinvestment  within 
seven  calendar  days  prior  to  maturity 
date. 

§348.3    Reservations. 


§  348.1    Description  of  securities. 

(a)  General.  The  securities  will  be 
issued  in  book-entry  form  on  the  books 
of  the  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt,  Parkersburg, 

(b)  Terms  and  rate  of  interest.  The 
securities  will  be  issued  as  notes  or 
bonds,  depending  on  their  matmity. 
under  such  terms  and  at  such  rates  as 
determined  and  annoimced  by  the 
Secretary.  The  Secretary  will  set  a  given 


The  Secretary  reserves  the  right  to 
reject  any  application  for  the  purchase 
of  securities  hereunder,  in  whole  or  in 
part,  and  to  refuse  to  issue  or  permit  to 
be  issued  any  such  securities  in  any 
case  if  the  Secretary  deems  such  action 
to  be  in  the  public  interest,  and  the 
Secretary's  action  in  any  such  respect 
shall  be  final.  The  Secretary  may  also  at 
any  time,  supplement  or  amend  the 
terms  of  these  regulations,  or  of  any 
amendments  or  supplements  thereto. 

Dated:  July  7,  2003. 
Donald  V.  Hammond. 
Fiscal  Assistant  Secretary. 
[FR  Doc.  03-17531  Filed  7-10-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CG009-03-206] 

RIN  1625-AAOO 
RIN  1625-AA11 

Regulated  Navigation  Area  and  Safety 
Zone;  Huntington  Cleveland  Harborfest 
and  Parade  of  Sail,  ClevelarKi,  OH,  July 
9-14,  2003  . 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  Regulated 
Navigation  Area  (RNA)  during  the 
Huntington  Cleveland  Harborfest  and  a 
moving  safety  zone  during  the  Parade  of 
Sail  in  the  Port  of  Cleveland,  Ohio. 
These  regulations  arc  necessary  to 
manage  vessel  traffic  and  ensure  the 
safety  of  both  spectators  and  participant 
vessels.  These  regulations  are  intended 
to  restrict  vessel  traffic  from  a  portion  of 
Lake  Erie  in  the  vicinity  of  Cleveland 
Harbor. 

DATES:  This  rule  is  effective  from  12 
p.m.  on  Wednesday,  July  9.  2003 
through  1  p.m.  on  Monday,  July  14, 
2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CGD09-03- 
206)  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office  (MSO)  Cleveland  between 
8  a.m.  and  3:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Allen  Turner.  Chief  Port 
Operations  Department,  Coast  Guard 
MSO  Cleveland  (216)  937-0128. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  Wednesday,  April  16,  2003,  the 
Coast  Guard  published  a  notice  of 
proposed  rulemaking  (NPRM)  entitled 
Regulated  Navigation  Area  and  Safety 
Zone;  Huntington  Cleveland  Harborfest 
and  Parade  of  Sail,  Cleveland  Harbor, 
Cleveland,  OH  in  the  Federal  Register 
(68  FR  18579).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Under  5  U.S.C.  ?53{dK3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  the  effective  date  of 
this  rule  would  be  contrary  to  the  public 


interest  of  ensuring  the  safety  of 
spectators  and  vessels  during  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 
The  Coast  Guard  has  not  received  any 
complaints  or  negative  comments  with 
regard  to  this  event. 

Background  and  Purpose 

During  Huntington  Cleveland 
Harborfest,  tall  ships  will  moor  in 
Cleveland  Harbor  at  the  Cleveland  Port 
Authority  and  along  Cleveland's  Inner 
Harbor.  A  Regulated  Navigation  Area 
(RNA)  will  be  established  inside 
Cleveland's  break  wall  to  protect  tall 
ships  and  spectators  from  other  vessels 
passing  at  excessive  speed  and  creating 
large  wakes.  The  RNA  will  also  aid  in 
preventing  obstructed  waterways. 

A  moving  Safety  Zone  will  be 
established  around  the  Parade  of  Sail 
during  the  transit  through  Cleveland 
Harbor  and  Lake  Erie.  Vessel  congestion 
is  expected,  and  the  Safety  Zone  will 
ensure  that  spectator  craft  do  not 
impede  the  path  of  the  parade  vessels. 

Discussion  of  Rule 

The  RNA  will  be  established  from  12 
p.m.  (noon)  on  Wednesday,  July  9,  2003 
until  1  p.m.  on  Monday,  July  14,  2003. 
The  RNA  will  encompass  Cleveland 
Harbor,  between  Dock  28  of  Cleveland 
Port  Authority  and  the  western  edge  of 
Burke  Lake  Front  Airport,  and  include 
the  Inner  Harbor.  No  vessel  shall  exceed 
5  mph  nor  produce  a  wake  within  the 
RNA.  Any  vessel  within  the  RNA  shall 
not  pass  within  20  feet  of  a  moored  tall 
ship.  Any  vessel  within  the  RNA  must 
adhere  to  the  direction  of  the  Patrol 
Commander  or  other  official  patrol  craft. 

On  July  9,  2003,  from  2  p.m.  until  the 
conclusion  of  the  Parade  of  Sail,  the 
moving  Safety  Zone  will  be  established 
around  and  between  all  tall  ships 
participating  in  the  parade.  The  Safety 
Zone  will  extend  100  yards  ahead  of  the 
first  vessel  in  the  parade,  50  yards 
abeam  each  vessel  and  the  line  formed 
by  the  parade,  and  50  yards  astern  of  the 
last  vessel  in  the  parade.  The  parade 
will  begin  approximately  2  miles 
northwest  of  Cleveland  Harbor  inlet  and 
pass  through  Cleveland  Harbor  via  the 
main  entrance  channel.  The  parade  will 
travel  east  through  the  harbor  inside  the 
eastern  end  of  the  break  wall  and  exit 
through  the  eastern  inlet.  The  parade 
will  turn  around  in  Lake  Erie  east  of  the 
harbor,  and  then  reenter  the  harbor 
through  the  eastern  inlet  of  the  break 
wall  south  of  the  original  track.  The 
parade  will  terminate  once  the  vessels 
are  moored.  The  Safety  Zone  will  be  in 
effect  until  the  last  vessel  moors  at 
approximately  6  p.m. 


Regulatory  Evaluation 

This  rule  is  not  "significant  regulatory 
action"  under  section  3(f)  of  Executive 
Order  1 2866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)(3)  of  the 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedines  of 
the  Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  temporary  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  imder  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 

This  determination  is  based  on  the 
short  amount  of  time  that  vessels  will  be 
restricted  from  the  zones,  and  the  actual 
location  of  the  safety  zones  within  the 
waterways. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  woidd  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Cleveland  (see 
ADDRESSES.) 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 
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Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

ProtBction  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  hidian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
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It  is  not  a  "significant  regulatory  action" 
iinder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
InformaUon  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  32(g)  of  Commandant 
histruction  M16475.1C.  Uiis  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  tod  recordkeeping 
requirements,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C,  1226,  1231;  46  U  S  C 
chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub  L 
107-295, 116  Stat.  2064:  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  From  12  p.m.  on  July  9,  2003 
through  1  p.m.  on  July  14,  2003  add 
temporary  §  165.T09-206  to  read  as 
follows: 

§165.109-206    Regulated  Navigation  Area- 
Huntington  Cleveland  Harborfest, 
Cleveland,  Ohio. 


Energy  Efifects 

The  Coast  Guard  has  toalyzed  this 
rule  xmder  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significtot 
energy  action"  under  that  Order  because 


(a)  Regulated  navigation  area. — (1) 
Location.  All  waters  of  Cleveland 
Harbor,  including  the  hmer  Harbor, 
encompassed  by  a  line  starting  at 
41°30'49.38''  N,  081°41'37.2"  W 
(northwest  comer  of  Burke  Lakefront 
Airport);  then  northwest  to  41°31'1  2''N 
081°41'49.2''  W;  then  southwesterly 
following  the  breakwall  to  41°30'41  4" 
N,  081°42'25.2''  W;  then  southeasterly  to 
41°30'27''  N,  081°42'13.3''  W  (extending 
directly  across  the  harbor  fi^m  the 
northwestern  comer  of  Dock  28  of  the 
Cleveland  Port  Authority  to  the 
breakwall);  then  following  the  contours 
of  the  waterfit)nt  back  to  the  point  of 
origin  including  all  portions  of  the  Rock 
and  Roll  Museum  inner  harbor.  These 


coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

(2)  Enforcement  period.  This  section 
is  effective  bom  12  p.m.  (noon)  on 
Wednesday,  July  9,  2003  through  1  p.m. 
on  Monday,  July  14,  2003.  Paragraph  (a) 
of  this  section  will  be  enforced  during 
this  same  period. 

(3)  Special  regulations.  Vessels  vdthin 
the  Regulated  Navigation  Area  (RNA) 
shall  not  exceed  5  miles  per  hour  or 
shall  proceed  at  no- wake  speed,  which 
ever  is  slower.  Vessels  within  the  RNA 
shall  not  pass  within  20  feet  of  a  moored 
tall  ship.  Vessels  within  the  RNA  must 
adhere  to  the  direction  of  the  Patrol 
Commander  or  other  official  patrol  craft 

0))  Safety  zone— {!)  Location.  The 
following  is  a  moving  safety  zone:  All 
navigable  waters  and  adjacent  shoreline 
1 00  yards  ahead  of  the  first  official 
parade  vessel,  50  yards  abeam  of  each 
parade  vessel,  and  50  yards  astern  of  the 
last  vessel  in  the  parade  between  the 
muster  point  at  41°31'30''  N,  081°45'00'' 
W  until  each  official  parade  vessel  is 
moored.  All  coordinates  are  NAD  83. 

(2)  Enforcement  period.  This  rule  is 
effective  from  12  p.m.  on  Wednesday 
July  9,  2003  through  1  p.m.  on  Monday, 
July  14,  2003.  Paragraph  (b)  of  diis 
section  enforced  fitim  2  p.m.  through  8 
p.m.,  or  until  the  conclusion  of  the 
parade  when  the  last  tall  ship  has 
moored,  whichever  is  later,  on 
Wednesday,  July  9,  2003. 

(3)  Regulations.  All  vessel  operators 
shall  comply  with  the  instmctions  of 
the  U.S.  Coast  Guard  Captain  of  the  Port 
Cleveland,  Ohio,  or  Ms  on  scene 
representative,  the  Patrol  Commander. 
Permission  to  deviate  from  the  above 
mles  must  be  obtained  fit)m  the  Captain 
of  the  Port  or  the  Patrol  Commander  via 
VHF/FM  radio,  Channel  6  or  by 
telephone  at  (216)  937-0111.  » 

Dated:  July  1,  2003. 
Ronald  F.  Silva, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Ninth  Coast  Guard  District. 
(FR  Doc.  03-17598  Filed  7-10-03;  8:45  am) 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-0^222] 
RIN  1625-AAOO 

Safety  Zone;  Lake  Michigan,  Chicago. 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 
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SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety 
encompassing  a  portion  of  Lake 
Michigan,  Chicago,  IL.  This  safety  zone 
is  necessary  to  protect  vessels  and 
spectators  from  potential  airborne 
hazards  during  a  planned  fireworks 
display  over  a  portion  of  Lake  Michigan. 
The  safety  zone  is  intended  to  restrict 
vessel  traffic  from  a  portion  of  Lake  ' 
Michigan,  Chicago,  Illinois. 
DATES:  This  temporary  final  rule  is 
effective  from  11  p.m.  (local),  July  14, 
2003  until  1  a.m.  on  July  15,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CDG09-03- 
222  and  are  available  for  inspection  or 
copying  at  U.S.  Coast  Guard  Marine 
Safety  Office  Chicago,  215  W.  83rd 
Street,  Suite  D,  Burr  Ridge,  IL  60527, 
between  7:30  a.m.  and  4  p.m.  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse,  U.  S.  Coast 
Guard  Marine  Safety  Office  Chicago,  at 
J630) 986-2125. 
SUPPLEME^^'ARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  permit 
application  was  not  received  in  time  to 
publish- an  NPRM  followed  by  a  final 
rule  before  the  effective  date.  Delaying 
this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  vessels  during  this  event 
and  imxilediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 
The  Coast  Guard  has  not  received  any 
complaints  or  negative  comments 
previously  with  regard  to  this  event. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  may  place  Coast 
Guard  vessels  in  the  vicinity  of  this 
zone  to  advise  mariners  of  the 
restriction. 

Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensiire  the  safety  of  vessels  and 
spectators  from  the  hazards  associated 
with  fireworks  display.  Based  on  recent 
accidents  that  have  occurred  in  other 
Captain  of  the  Port  zones,  and  the 
explosive  hazard  of  fireworks,  the 
Captain  of  the  Port  Chicago  has 
determined  fireworks  launches  in  close 
proximity  to  watercraft  pose  significant 


risks  to  public  safety  and  property.  The 
likely  combination  of  large  niunbers  of 
recreational  vessels,  congested 
waterways,  darkness  punctuated  by 
bright  flashes  of  light,  alcohol  use,  and 
debris  falling  into  the  water  could  easily 
result  in  serious  injiuies  or  fatalities. 
Establishing  a  safety  zone  to  control 
vessel  movement  aroiuid  the  location  of 
the  laimch  platform  will  help  ensure  the 
safety  of  persons  and  property  at  these 
events  and  help  minimize  the  associated 
risks. 

Discussion  of  Rule 

The  safety  zone  will  encompass  all 
waters  of  Lake  Michigan  bounded  by  the 
arc  of  a  circle  with  a  700  foot  radius 
with  its  center  in  approximate  position 
41°52'15''  N;  087°36'44''  W.  These 
coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83).  All 
vessels  except  those  officially 
participating  in  this  event  are  prohibited 
from  entering  the  safety  zone  without 
the  permission  of  the  Captain  of  the  Port 
Chicago  or  his  on-scene  representative. 
The  on-scene  representative  will  be  the 
Patrol  Commander,  and  may  be 
contacted  via  VHF  Channel  16. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  imder 
that  Order.  It  is  not  significant  under  the 
regidatory  policies  and  procediues  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
uimecessary. 

This  determination  is  based  on  the 
minimal  time  that  vessels  will  be 
restricted  from  the  zone  and  the  zone  is 
in  an  area  where  the  Coast  Guard 
expects  insignificant  adverse  impact  to 
mariners  from  the  zones'  activation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 


The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  nUe  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
commercial  vessels  intending  to  transit 
a  portion  of  an  activated  safety  zone. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  for 
the  following  reasons:  The  zone  is  only 
in  effect  for  two  hoius  on  the  day  of  the 
event.  The  designated  area  is  being 
established  to  allow  for  maximum  use  of 
the  waterway  for  commercial  vessels  to 
enjoy  the  fireworks  display  in  a  safe 
maimer.  In  addition,  conunercial  vessels 
transiting  the  area  can  transit  around  the 
area.  The  Coast  Guard  will  give  notice 
to  the  public  via  a  Broadcast  to  Mariners 
that  the  regulation  is  in  effect. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
imderstanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
will  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Chicago  (see  ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  ageqcy's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  will  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
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the  issuance  of  Federal  regulations  that 
requires  Federal  agencies  to  assess  the 
effects  of  their  discretionary  regulatory 
actions.  In  particular,  the  Act  addresses 
actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  would 
not  result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figiire  2-1, 
paragraph  32(g)  of  Commandant ' 
Instruction  Manual  M16475.1D,  this 
rule  is  categorically  excluded  from 
further  enviroiunental  documentation. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 


does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 
Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l{g).  6.04-1,  6.04-6  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  §  165.T09-222  is 
added  to  read  as  follows: 

§165.109-222    Safety  Zone;  Lake 
Michigan,  Chicago,  Illinois. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regidations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  acUon"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
hiformation  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 


(a)  Location.  The  following  is  a  safety 
zone:  All  waters  of  Lake  Michigan 
bounded  by  the  arc  of  a  circle  with  a 
700-foot  radius  with  its  center  in 
approximate  position  41°52'15''  N; 
087''36'44'' W  (NAD  83). 

(b)  Regulations,  hi  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  the  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 
Chicago,  or  the  designated  Patrol 
Commander. 

(c)  Effective  date.  This  section  is 
effective  from  11  p.m.  July  14,  2003 
until  1  a.m.  on  July  15,  2003. 

Dated:  June  25,  2003. 

Raymond  E.  Seebald, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Chicago. 

[PR  Doc.  03-17599  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0103;  FRL-7317-1] 

Imldacloprid;  Pesticide  Tolerances 
Technical  Correction 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  technical  correction. 


SUMMARY:  EPA  issued  a  final  rule  in  the 
Federal  Register  of  June  13,  2003, 
concerning  the  establishment  of 
tolerances  for  combined  residues  of 
imidacloprid.  This  dociuhent  is  being 
issued  to  property  display  the  table  in 
the  regulatory  text. 

DATES:  This  document  is  effective  on 
July  11,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave. ,  NW.  .Washington 
DC  20460-0001;  telephone  number 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

The  Agency  included  in  the  final  rule 
a  list  of  those  who  may  be  potentially 
affected  by  this  action.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particidar  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0103.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Aldiough  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosme  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119.   * 
Crystal  Mall  #2.  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 
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2.  Electrohic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
firequentiy  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtmI_00/Title_  40/40cfrl 80_00.html, 
a  beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/eclocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ED 
number. 

n.  What  Does  this  Correction  Do? 

In  a  final  nde  published  in  the 
Federal  Register  of  June  13,  2003  (68  FR 
35303)  (FRL-7310-8)  an  amendment  to 
§  180.472  inadvertently  omitted  the 
third  column  of  the  table  (Expiration/ 
Revocation  date)  in  paragraph  (a).  This 
correction  is  being  published  to  show 
the  table  as  it  should  have  appeared 
with  the  newly  added  commodities. 

m.  Why  is  this  Correction  Issued  as  a 
Final  Rule? 

Section  553  of  the  Administrative 
Procedure  Act  (APA).  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
Agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
imnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  final 
rule  without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 
has  determined  that  there  is  good  cause 
for  making  today's  technical  correction 
final  without  prior  proposal  and 
opportunity  for  comment,  because  EPA 
is  merely  inserting  language  that  was 
inadvertently  omitted  from  the 
previously  published  final  rule.  EPA 
finds  that  this  constitutes  good  cause 
under  5  U.S.C.  553(b)(B). 

IV.  Do  Any  of  the  Statutory  and 
Executive  Order  Reviews  Apply  to  this 
Action? 

This  final  rule  implements  a  technical 
correction  to  the  CFR,  and  it  does  not 
otherwise  impose  or  amend  any 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  a  technical  correction  is 
not  a  "significant  regulatory  action" 
subject  to  review  by  OMB  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 


51735.  October  4,  1993).  Nor  does  this 
final  rule  contaiu  any  information 
collection  requirements  that  require 
review  and  approval  by  OMB  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501  et  seq.).  Since  the 
Agency  has  made  a  "good  cause" 
finding  that  this  action  is  not  subject  to 
notice-and-comment  requirements 
imder  the  APA  or  any  other  statute  (see 
Unit  m.),  this  action  is  not  subject  to 
provisions  of  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.),  or  to 
sections- 202  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104—4).  In  addition,  this 
action  does  not  significantly  or  uniquely 
affect  small  govenmients  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1«95  (UMRA)  (Pubhc 
Law  104—4).  This  final  rule  will  not 
have  substantial  direct  effects  on  the 
States  or  on  one  or  more  Indian  tribes, 
on  the  relationship  between  the  national 
government  and  the  States  or  one  or 
more  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  or  between  the 
Federal  government  and  Indian  tribes. 
As  such,  this  action  does  not  have  any 
"federalism  implications"  as  described 
in  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999),  or  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Since  this 
direct  final  rule  is  not  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866,  it  does  not 
require  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997),  and 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  action  does  not  involve 
any  technical  standards  that  require  the 
Agency's  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  PubUc  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  This  action 
will  not  result  in  environmental  justice 
related  issues  and  does  not,  therefore, 
require  special  consideration  under 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 


February  16, 1994)  or  Executive  Order 
12630,  entitled  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859, 
March  15,  1988).  In  issuing  this  final 
rule,  EPA  has  taken  the  necessary  steps 
to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988,  entitled 
Civil  Justice  Reform  (61  FR  4729, 
February  7, 1996). 

V.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  8,  2003. 

Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

m  Therefore,  40  CFR  part  180  is  corrected 
as  follows: 

PART  180— {AMENDED] 

■  1  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  On  page  35314,  in  FR  Doc.  03- 
14830,  in  the  third  column,  the  table  to 

§  180.472(a),  as  amended,  is  corrected  by 
adding  the  third  colunm  (Revocation/ 
Expiration  date)  and  in  the  footnote, 
"registration"  should  read 
"registrations"  to  read  as  follows: 

§  1 80.472    Imidacloprid;  tolerances  for 
residues. 

(a)  *  *  * 


Commodity 


Ac^rola 


Artichoke,  globe 

Avocado 

Banana* 


Com,  pop,  grain 
Com,  pop,  stover 


Cranberry 
Currant 


Fruit,  stone,  group 

12 
Gooseberry 


Guava 


Huckleberry 

Jaboticaba 

Juneberry 


Lingonberry 
Longan 
Lydiee 
Mango 

■p    • 

Mustard,  seed 
Okra 

Passionfruit 
Papaya 


Persimmon 


Pulaslin 

Rambutan 
Salal 
Sapodilla 
Sapote,  black 
Sapote,  mamey 

■   ]r-   ■ 

Spanish  lime 
Star  apple 
Starfruit 
Strawbeny 


Vegetable,  leaves  of 
root  and  tuber, 
group  2 
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1.0 


0.05 
0.20 


1.0 


3.0 


4.0 


Revocation/ 

Expiration 

date 


None 


None 


None 
None 


Norw 


None 
None 
None 


None 
None 
None 
None 


None 


None 


Commodity 


Vegetable,  legume, 
except  soybean, 
group  6 

Vegetable,  root  and 

tuber,  group  1 , 

except  sugar  beet 
*       •       •       . 

Watercress 
Wax  jambu 


Revocation/ 

Expiration 

date 
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^o^  Itl?o®.^^®  "°  ^^  registrations  as  of  June 
13,  2003  for  use  on  banana. 


[FR  Doc.  03-17674  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300  _ 
tFRL-7526-2] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  deletion  of  the  Pepe 
Field  Superfund  Site  (Site)  from  the 
National  Priorities  List. 


SUMMARY:  The  EPA  Region  U  Office 
annoxmces  the  deletion  of  the  Pepe 
Field  Superfund  Site,  located  in 
Boonton.  New  Jersey  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  State  of  New  Jersey  have 
determined  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  no  further 
remedial  measures  piu-suant  to  CERCLA 
are  appropriate. 
EFFECTIVE  DATE:  July  1 1 .  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Romona  Pezzella,  Remedial  Project 
Manager;  U.S.  Environmental  Protection 
Agency;  Region  II,  290  Broadway,  19th 
Floor;  New  York,  New  York  10007- 
1866;  (212)  637-4385; 
pezzelIa.romona@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Pepe  Field 
Superfund  Site,  Boonton,  New  Jersey. 


A  Notice  of  Intent  To  Delete  for  this 
Site  was  published  in  the  Federal 
Register  on  May  6,  2003  (68  FR  23939). 
The  closing  date  for  comments  on  the 
Notice  of  hitent  To  Delete  was  June  7, 
2003.  No  comments  were  received, 
therefore,  EPA  has  not  prepared  a 
Responsiveness  Summary. 

EPA  identifies  sites  that  appear  to  . 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  tiiose 
sites.  Any  site  deleted  fix>m  die  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Sub)ect8  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  Hazardous  waste, 
hiteigovemmental  relations,  Penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  June  30,  2003. 
William  J.  Muszynski. 
Acting  Regional  Administrator,  Region  U. 

m  For  the  reasons  set  out  in  the  preamble, 
40  CFR  part  300  is  amended  as  follows: 

PART  300— [AIMENDED] 

■  1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580.  52  FR  2923 
3CFR,  1987Comp.,p.  193. 
[Amendedl  ^ 

Appendix  B — [Amended] 

■  2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  entry  for  the 
Pepe  Field,  Boonton,  NJ  Superfund  Site. 
(FR  Doc.  03-17611  Filed  7-10-03;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-55 
[GSPMR  Case  2003-105-1] 
RIN  3090-AH84 

General  Services  Administration 
Property  Management  Regulations; 
Collection  of  Claims  Owed  ttie  United 
States 

agency:  Office  of  Finance,  General 
Services  Administration  (GSA). 
ACTION:  I'roposed  rule. 

summary:  The  General  Services 
Administration  (GSA)  is  proposing  to 
amend  and  reissue  its  regulations 
concerning  the  procedures  used  to 
collect  debts  owed  to  GSA  by 
incorporating  applicable  provisions  as 
required  by  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA)  and 
the  Federal  Claims  Collection 
Standards. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
September  9,  2003  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
Office  of  Finance  (BCD),  Office  of  the 
Chief  Financial  Officer,  1800  F  Street, 
NW,  Room  3121,  ATTN:  Michael  J. 
Kosar,  Washington,  DC  20405.  Submit 
electronic  comments  via  the  Internet  to: 
Michael.Kosar@gsa.gov.  Please  submit 
comments  only  and  cite  GSPMR  case 
2003-105-1  in  all  conespondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC.  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Michael  J.  Kosar,  Office  of  the 
Chief  Financial  Officer  (202)  501-2029. 
Please  cite  GSPMR  case  2003-105-1. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  GSA  proposes  to  amend  and 
reissue  its  debt  collection  procedures  to 
incorporate  changes  presented  in  the 
amended  Federal  Claims  Collection 
Standards  (FCCS)  issued  jointly  on 
November  22,  2000,  by  the  Department 
of  the  Treasury  (Treasury)  and  the 
Department  of  Justice  (DoJ),  under  the 
Debt  Collection  Improvement  Act  of 
1996  (DCIA).  GSA  currently  has  rules 
for  collecting  unpaid  debts  through 
three  offset  methods:  administrative, 
salary,  and  tax  refund.  These  rules  were 
adopted  with  then  existing  provisions  of 


the  Debt  Collection  Act  of  1982,  the 
FCCS  of  1966,  and  other  authorities 
governing  the  collection  of  Federal 
debts. 

B.  Executive  Order  12866 

GSA  has  determined  this  regulation  is 
not  a  significant  regulatory  action  as 
defined  in  Executive  Order  12866  and, 
accordingly,  this  regulation  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

C.  Regulatory  Flexibility  Act 

It  is  hereby  certified  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  regidation  either:  (1) 
Results  in  greater  flexibility  for  GSA  to 
streamline  debt  collection  regulations, 
or  (2)  reflects  the  statutory  language 
contained  in  the  DCIA.  Accordingly,  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

D.  Executive  Order  13132 

This  regulation  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  regulation  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  (1)  year,  and  it  will  not 
significanUy  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act,  5 
U.S.C.  804.  This  rule  will  not  result  in 
an  annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  or  export 
markets. 


G.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507,  etseq. 

List  of  Subjects  in  41  CFR  Part  105-55 

Claims  owed  the  United  States, 
antitrust,  fraud,  taxes,  interagency 
claims,  offset,  payments,  administrative 
practice  and  procedure,  credit  bureaus, 
compromise,  suspension,  termination 
and  discharge  of  debts,  hearing  and 
appeals  procedures,  debts. 

Dated:  June  30.  2003. 
Kathleen  M.  Turco, 

Chief  Financial  Officer,  Office  of  the  Chief 
Financial  Officer. 

■  For  the  reasons  set  forth  in  the 
preamble,  GSA  proposes  to  revise  41 
CFR  part  105-55  as  follows: 

CHAPTER  105— GENERAL  SERVICES 
ADMINISTRATION 

PART  105-55— COLLECTION  OF 
CLAIMS  OWED  THE  UNITED  STATES 

Sec. 

105-55.001    Prescription  of  standards. 
105-55.002     Definitions. 
105-55.003    Antitrust,  fraud,  tax. 

interagency  claims,  and  claims  over 

SI  00.000  excluded. 
105-55.004    Compromise,  waiver,  or 

disposition  under  other  statutes  not 

precluded. 
105-55.005    Form  of  payment. 
105-55.006    Subdivision  of  claims  not 

authorized. 
105-55.007    Required  administrative 

proceedings. 
105-55.008    No  private  rights  created. 

Aggressive  agency  collection 


Demand  for  payment. 
Collection  by  administrative 


105-55.009 

activity 
105-55.010 
105-55.011 

offset. 
105-55.012    Contracting  with  private 

collection  contractors  and  with  entities 

that  locate  and  recover  unclaimed  assets. 
105-55.013    Suspension  or  revocation  of 

eligibility  for  loans  and  loan  guaranties, 

licenses,  permits,  or  privileges. 
105-55.014    Liquidation  of  collateral. 
105-55.015    Collection  in  installments. 
105-55.016    Interest,  penalties,  and 

administrative  costs. 
105-55.017    Use  and  disclosure  of  mailing 

addresses. 
105-55.018    Exemptions. 
105-55.019    Compromise  of  claims. 
105-55.020    Bases  for  compromise. 
105-55.021    Enforcement  policy. 
105-55.022    Joint  and  several  liability. 
105-55.023    Further  review  of  compromise 

offers. 
105-55.024    Consideration  of  tax 

consequences  to  the  Government. 
105-55.025    Mutual  releases  of  the  debtor 

and  the  Government. 
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105-55.026    Suspending  or  terminating 

collection  activity. 
105-55.027    Suspension  of  collection     \ 

activity. 

105-55.028    Termination  of  collection 

activity. 
105-55.029    Exception  to  termination. 
105-55.030    Discharge  of  indebtedness; 

reporting  requirements. 
105-55.031     Prompt  referral  to  the 

Department  of  Justice. 
105n55.032    Claims  Collection  Litigation 

Report. 
105-55.033    Preservation  of  evidence. 
105-55.034    Minimum  amount  of  referrals 

to  the  Department  of  Justice. 

Authority:  5  U.S.C.  552-553,  31  U.S.C 
321,  3701,  3711,  3716,  3717,  3718,  3719 
3720B,  3720D:  31  CFR  Parts  900-904. 

§  1 05-55.001     Prescription  of  standards. 

(a)  The  Secretary  of  the  Treasury  and 
the  Attorney  General  of  the  United 
States  issued  regulations  for  collecting 
debts  owed  the  United  States  under  the 
authority  contained  in  31  U.S.C. 
3711(d)(2).  The  regulations  in  this  part 
prescribe  standards  for  GSA  use  in  the 
administrative  collection,  offset, 
compromise,  and  the  suspension  or 
termination  of  collection  activity  for 
civil  claims  for  money,  funds,  or 
property,  as  defined  by  31  U.S.C. 
3701(b).  unless  specific  GSA  statutes  or 
regulations  apply  to  such  activities  or. 
as  provided  for  by  Title  11  of  the  United 
States  Code,  when  the  claims  involve 
bankruptcy.  The  regulations  in  this  part 
also  prescribe  standards  for  referring 
debts  to  the  Department  of  Justice  for 
litigation.  Additional  guidance  is 
contained  in  the  Office  of  Management 
and  Budget's  Circular  A-129  (Revised). 
"Policies  for  Federal  Credit  Programs 
and  Non-Tax  Receivables"  (available  at 
http://mvw. whitehouse.gov/omb],  the 
Department  of  the  Treasury's  "Managing 
Federal  Receivables."  and  other 
publications  concerning  debt  collection 
and  debt  management  (available  at 
http://www/fms.  treas.gov/debt/ 
regulaticms.html). 

(b)  GSA  is  not  limited  to  the  remedies 
contained  in  this  part  and  will  use  all 
authorized  remedies,  including 
alternative  dispute  resolution  and 
arbitration,  to  collect  civil  claims,  to  the 
extent  such  remedies  are  not 
inconsistent  with  the  Federal  Claims 
Collection  Act.  as  amended.  Chapter  37 
of  Tide  31.  U.S.  Code;  the  Debt 
Collection  Act  of  1982.  5  U.S.C.  5514; 
the  Debt  Collection  Improvement  Act  of 
1996.  31  U.S.C.  3791.  et  seq.,  or  oUier 
relevant  statutes.  The  regulations  in  this 
part  are  not  intended  to  impair  GSA's 
common  law  rights  to  collect  debts. 

(c)  Standards  and  policies  regarding 
the  classification  of  debt  for  accounting 
purposes  (for  example,  write  off  of 


uncollectible  debt)  are  contained  in  the 
Office  of  Management  and  Budget's 
Circular  A-129  (Revised).  "Policies  for 
Federal  Credit  Programs  and  Non-Tax 
Receivables." 

§105-55.002    Definitions. 

(a)  Administrative  offset,  as  defined  in 
31  U.S.C.  3701(a)(1),  means  withholding 
funds  payable  by  die  United  States 
(including  funds  payable  by  die  United 
States  on  behalf  of  a  State  government) 
to.  or  held  by  the  United  States  for,  a 
person  to  satisfy  a  claim. 

(b)  Compromise  means  the  reduction 
of  a  debt  as  provided  in  §§  101-55.019 
and  101-55.020  of  this  part. 

(c)  Debt  collection  center  means  the 
Department  of  the  Treasury  or  other 
Government  agency  or  division 
designated  by  die  Secretary  of  the 
Treasury  with  authority  to  collect  debts 
on  behalf  of  creditor  agencies  in 
accordance  with  31  U.S.C.  3711(e). 

iividuaT 


(d)  Debtor  means  an  individui 
organization,  association,  corporation, 
partnership,  or  a  State  or  local 
government  indebted  to  the  United 
States  or  a  person  or  entity  with  legal 
responsibility  for  assuming  the  debtor's 
obligation. 

(e)  Delinquent  or  past-due  non-tax 
debt  means  any  non-tax  debt  that  has 
not  been  paid  by  the  date  specified  in 
GSA's  initial  written  demand  for 
payment  or  applicable  agreement  or 
instrument  [including  a  post- 
delinquency  payment  agreement), 
unless  other  satisfactory  payment 
arrangements  have  been  made. 

(f)  For  the  purposes  of  the  standards 
in  this  part,  unless  otherwise  stated,  the 
term  Administrator  refers  to  the 
Administrator  of  General  Services  or  the 
Administrator's  delegate. 

(g)  For  the  purposes  of  the  standards 
in  this  part,  the  terms  claim  and  debt  are 
synonymous  and  interchangeable.  They 
refer  to  an  amount  of  money,  funds,  or 
property  that  has  been  determined  t^ 
GSA  to  be  due  the  United  States  bom 
any  person,  organization,  or  entity, 
except  anoUier  Federal  agency,  from 
sources  which  include  loans  insured  or 
guaranteed  by  the  United  States  and  all 
other  amounts  due  the  United  States 
fi-om  fees,  leases,  rents,  royalties, 
services,  sales  of  real  or  personal 
property,  overpayments,  penalties, 
damages,  interest,  fines  and  forfeitures 
and  all  other  similar  sources,  including 
debt  administered  by  a  third  party  as  an 
agent  for  the  Federal  Government.  For 
the  purposes  of  administrative  offset 
under  31  U.S.C.  3716,  die  terms  claim 
and  debt  include  an  amount  of  money, 
funds,  or  property  owed  by  a  person  to 
a^tate  (including  past-due  support 
being  enforced  by  a  State),  die  Distiict 


of  Colmnbia,  American  Samoa,  Guam, 
the  United  States  Virgin  Islands,  die 
Commonwealdi  of  die  Northern  Mariana 
Islands,  or  die  Commonwealth  of  Puerto 
Rico. 

(h)  For  the  purposes  of  the  standards 
in  this  part,  unless  otherwise  stated,  the 
terms  GSA  and  Agency  are  synonymous 
and  interchangeable. 

(i)  For  the  purposes  of  the  standards 
in  this  part,  xmless  otherwise  stated. 
Secretary  means  the  Secretary  of  the 
Treasury  or  the  Secretary's  delegate. 

(j)  For  the  standards  in  this  part, 
Federal  agencies  include  agencies  of  the 
executive,  legislative,  and  judicial 
branches  of  the  Government,  including 
Government  corporations. 

(k)  Hearing  means  a  review  of  the 
documentary  evidence  concerning  the 
existence  and/or  amount  of  a  debt,  and/ 
or  the  terms  of  a  repayment  schedule, 
provided  such  repayment  schedule  is 
established  other  than  by  a  written 
agreement  entered  into  pursuant  to  this 
part,  ff  the  hearing  official  determines 
the  issues  in  dispute  cannot  be  resolved 
solely  by  review  of  the  written  record, 
such  as  when  the  validity  of  the  debt 
turns  on  the  issue  of  credibility  or 
veracity,  an  oral  hearing  may  be 
provided. 

(1)  Hearing  official  means  a  Board 
Judge  of  the  GSA  Board  of  Conti^ct 
Appeals. 

(m)  In  this  part,  words  in  the  plural 
form  shall  include  the  singular  and  vice 
versa,  and  words  signifying  the 
masculine  gender  shall  include  the 
feminine  and  vice  versa  The  terms 
includes  and  including  do  not  exclude 
matters  not  listed  but  do  include  matters 
that  are  in  the  same  general  class. 

(n)  Reconsideration  means  a  request 
by  the  employee  to  have  a  secondary 
review  by  GSA  of  the  existence  and/or 
amoimt  of  the  debt,  and/or  the  proposed 
offset  schedule. 

(o)  Recoupment  is  a  special  method 
for  adjusting  debts  arising  under  the 
same  transaction  or  occurrence.  For 
example,  obligations  arising  under  the 
same  contract  generally  are  subject  to 
recoupment. 

(p)  Taxpayer  identifying  number 
means  the  identifying  number  described 
imder  section  6109  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  6109). 
For  an  individual,  the  taxpayer 
identifying  niunber  is  the  individual's 
social  security  number. 

(q)  Waiver  means  the  cancellation, 
remission,  forgiveness,  or  non-recovery 
of  a  debt  or  debt-related  charge  as 
permitted  or  required  by  law. 
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§  1 05-55.003    Antitrust,  fraud,  tax, 
interagency  claims,  and  claims  over 
$100,000  exciuoed. 

(a)  The  standards  in  this  part  relating 
to  compromise,  suspension,  and 
termination  of  collection  activity  do  not 
apply  to  any  debt  based  in  whole  or  in 
part  on  conduct  in  violation  of  the 
antitrust  laws  or  to  any  debt  involving 
fraud,  the  presentation  of  a  false  claim, 
or  misrepresentation  on  the  part  of  the 
debtor  or  any  party  having  an  interest  in 
the  claim.  The  standards  of  this  part 
relating  to  the  administrative  collection 
of  claims  do  apply,  but  only  to  the 
extent  authorized  by  the  Department  of 
Justice  in  a  particular  case.  Upon 
identification  of  a  claim  based  in  whole 
or  in  part  on  conduct  in  violation  of  the 
antitrust  laws  or  any  cleiim  involving 
fraud,  the  presentation  of  a  false  claim, 
or  misrepresentation  on  the  part  of  the 
debtor  or  any  party  having  an  interest  in 
the  claim,  GSA  will  promptly  refer  the 
case  to  the  GSA  Office  of  Inspector 
General  (OIG).  The  OIG  has  the 
responsibility  for  investigating  or 
referring  the  matter,  where  appropriate, 
to  the  Department  of  Justice  (DoJ)  for 
action.  At  its  discretion,  DoJ  may  return 
the  claim  to  GSA  for  further  handling  in 
accordance  with  the  standards  of  this 
part. 

(b)  This  part  does  not  apply  to  tax 
debts. 

(c)  This  part  does  not  apply  to  claims 
between  GSA  and  other  Federal 
agencies. 

(d)  This  part  does  not  apply  to  claims 
over  $100,000. 

§  1 05-55.004    Compromise,  waiver,  or 
disposition  under  other  statutes  not 
precluded. 

Nothing  in  this  part  precludes  GSA 
disposition  of  any  claim  under  statutes 
and  implementing  regulations  other 
than  subchapter  II  of  chapter  37  of  Title 
31  of  the  United  States  Code  (Claims  of 
the  United  States  Government)  and  the 
standards  in  this  part.  See,  e.g.,  the 
Federal  Medical  CareRecovery  Act,  42 
TJ.S.e.  2651-2653,  and  applicable 
regulations,  28  CFR  part  43.  In  such 
cases,  the  laws  and  regulations 
specifically  applicable  to  claims 
collection  activities  of  GSA  generally 
take  precedence. 

§  1 05-55.005    Form  of  payment. 

Claims  may  be  paid  in  the  form  of 
money  or,  when  a  contractual  basis 
exists,  GSA  may  demand  the  return  of 
specific  property  or  the  performance  of 
specific  services. 

§  1 05-55.006    Subdivision  of  claims  not 
authorized. 

Debts  will  not  be  subdivided  to  avoid 
the  monetary  ceiling  established  by  31 


U.S.C.  3711(a)(2).  A  debtor's  liability 
arising  from  a  particular  transaction  or 
contract  shall  be  considered  a  single 
debt  in  determining  whether  the  debt  is 
one  of  less  than  $100,000  (excluding 
interest,  penalties,  and  administrative 
costs)  or  such  higher  amount  as  the 
Attorney  General  shall  fi-om  time  to  time 
prescribe  for  purposes  of  compromise, 
suspension,  or  termination  of  collection 
activity. 

§  1 05-55.007    Required  administrative 
proceedings. 

GSA  is  not  required  to  omit,  foreclose, 
or  duplicate  administrative  proceedings 
required  by  contract  or  other  laws  or 
regulations. 

§  1 05-55.008    No  private  rights  created. 

The  standards  in  this  part  do  not 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  or  in 
equity  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any 
other  person,  nor  shall  the  failure  of 
GSA  to  comply  with  any  of  the 
provisions  of  this  part  be  available  to 
any  debtor  as  a  defense. 

§  1 05-55.009    Aggressive  agency 
collection  activity. 

(a)  GSA  will  aggressively  collect  all 
debts  arising  out  of  activities  of,  or 
referred  or  transferred  for  collection 
services  to,  GSA.  Collection  activities 
will  be  undertaken  promptly,  including 
letters,  telephone  calls,  electronic  mail 
(e-mail),  and  internet  inquiries,  with 
follow-up  action  taken  as  necessary. 

(b)  Debts  referred  or  transferred  to 
Treasury,  or  Treasury-designated  debt 
collection  centers  under  the  authority  of 
31  U.S.C.  3711(g),  will  be  serviced, 
collected,  or  compromised,  or  the 
collection  action  will  be  suspended  or 
terminated,  in  accordance  with  the 
statutory  requirements  and  authorities 
applicable  to  the  collection  of  such 
debts. 

(c)  GSA  will  cooperate  with  other 
agencies  in  their  debt  collection 
activities. 

(d)  GSA  will  consider  referring  debts 
that  are  less  than  180  days  delinquent 
to  Treasiuy  or  to  Treasury-designated 
"debt  collection  centers"  to  accomplish 
efficient,  cost  effective  debt  collection. 
Treasury  is  a  debt  collection  center,  is 
authorized  to  designate  otherFederal 
agencies  as  debt  collection  centers  based 
on  their  performance  in  collecting 
delinquent  debts,  and  may  withdraw 
such  designations. 'Referrals  to  debt 
collection  centers  shall  be  at  the 
discretion  of,  and  for  a  time  period 
acceptable  to,  the  Secretary.  Referrals 
may  be  for  servicing,  collection, 
compromise,  suspension,  or  termination 
of  collection  action. 


(e).GSA  will  transfer  to  the  Secretary 
any  debt  that  has  been  delinquent  for  a 
period  of  180  days  or  more  so  the 
Secretary  may  take  appropriate  action  to 
collect  the  debt  or  terminate  collection 
action.  See  31  CFR  285.12(Transfer  of 
Debts  to  Treasiuy  for  Collection).  This 
requirement  does  not  apply  to  any  debt 
that— 

(1)  Is  in  litigation  or  foreclosure; 

(2)  Will  be  disposed  of  under  an 
approved  asset  sale  program; 

(3)  Has  been  referred  to  a  private 
collection  contractor  for  a  period  of  time 
acceptable  to  the  Secretary; 

(4)  Is  at  a  debt  collection  center  for  a 
period  of  time  acceptable  to  the 
Secretary  (see  paragraph  (d)  of  this 
section); 

(5)  Will  be  collected  under  internal 
offset  procediues  within  three  years 
after  the  debt  first  became  delinquent; 

(6)  Is  exempt  ftDm  this  requirement 
based  on  a  determination  by  the 
Secretary  that  exemption  for  a  certain 
class  of  debt  is  in  the  best  interest  of  the 
United  States.  GSA  may  request  the 
Secretary  to  exempt  specific  classes  of 
debts; 

(7)  Is  in  bankruptcy  (see  §  105- 
55.010(h)  of  this  part); 

(8)  Involves  a  deceased  debtor; 

(9)  Is  owed  to  GSA  by  a  foreign 
government;  or 

(10)  Is  in  an  administrative  appeals 
process,  until  the  process  is  complete 
and  the  amoimt  due  is  set. 

(f)  Agencies  operating  Treasury- 
designated  debt  collection  centers  are 
authorized  to  charge  a  fee  for  services 
rendered  regarding  referred  or 
transferred  debts.  The  fee  may  be  paid 
out  of  amounts  collected  and  will  be 
added  to  the  debt  as  an  administrative 
cost  (see  §  105-55.016  of  this  part). 

§  1 05-55.01 0    Demand  for  payment. 

(a)  Written  demand,  as  described  in 
paragraph  (b)  of  this  section,  will  be 
made  promptly  upon  a  debtor  of  the 
United  States  in  terms  informing  the 
debtor  of  the  consequences  of  failing  to 
cooperate  with  GSA  to  resolve  the  debt. 
The  specific  content,  timing,  and 
number  of  demand  letters  (usually  no 
more  than  three,  thirty  days  apart)  will 
depend  upon  the  type  and  amount  of 
the  debt  and  the  debtor's  response,  if 
any,  to  GSA's  letters,  telephone  calls, 
electronic  mail  (e-mail)  or  internet 
inquiries.  In  determining  the  timing  of 
the  demand  letter(s),  GSA  will  give  due 
regard  to  the  need  to  refer  debts 
promptly  to  the  Department  of  Justice 
for  litigation,  in  accordance  with  §  105- 
.  55.031  of  this  part.  When  necessary  to 
protect  the  Government's  interest  (for 
example,  to  prevent  the  running  of  a 
statute  of  limitations),  written  demand 
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may  be  preceded  by  other  appropriate 
actions  under  this  part,  including     - 
immediate  referral  for  litigation. 

(b)  Demand  letters  will  inform  the 
debtor  of— 

(1)  The  basis  and  the  amount  of  the 
indebtedness  and  the  rights,  if  any,  the 
debtor  may  have  to  seek  review 
withinGSA  (see  §  105-55.011(e)  of  this 
part); 

(2)  The  applicable  standards  for 
imposing  any  interest,  penalties,  or 
administrative  costs  (see  §  105-55.016 
of  this  part); 

(3)  Tne  date  by  which  payment 
should  be  made  to  avoid  late  charges 
(i.e.,  interest,  penalties,  and 
administrative  costs)  and  enforced 
collection,  which  generally  will  not  be 
more  than  30  days  from  the  date  the 
demand  letter  is  mailed  or  hand- 
deliyered;  and 

(4)  The  name,  address,  and  phone 
number  of  a  contact  person  or  office 
within  GSA. 

(c)  GSA  will  exercise  care  to  ensure 
that  demand  letters  are  mailed  or  hand- 
delivered  on  the  same  day  they  are 
dated.  For  the  purposes  of  written 
demand,  notification  by  electronic  mail 
(e-mail)  and/or  internet  delivery  is 
considered  a  form  of  written  demand 
notice.  There  is  no  prescribed  format  for 
demand  letters.  GSA  will  utilize 
demand  letters  and  procedures  that  will 
lead,to  the  earliest  practicable 
determination  of  whether  the  debt  can 
be  resolved  administratively  or  must  be 
referred  for  litigation. 

(d)  GSA  may  include  in  demand 
letters  such  items  as  the  willingness  to 
discuss  alternative  methods  of  payment; 
agency  policies  with  respect  to  the  use 
of  credit  bureaus,  debt  collection 
centers,  and  collection  agencies;  agency 
remedies  to  enforce  payment  of  the  debt 
(including  assessment  of  interest, 
administrative  costs  and  penalties, 
administrative  garnishment,  the  use  of 
collection  agencies.  Federal  salary 
offset,  tax  refund  offset,  administrative 
offset,  and  litigation);  the  requirement 
that  any  debt  delinquent  for  more  than 
180  days  will  be  transferred  to  the 
Department  of  the  Treasury  for 
collection;  and.  depending  on 
applicable  statutory  authority,  the 
debtor's  entitlement  to  consideration  of 
a  waiver. 

(e)  GSA  will  respond  promptly  to 
communications  from  debtors,  within 
30  days  whenever  feasible,  and  will 
advise  debtors  who  dispute  debts  to 
furnish  available  evidence  to  support 
their  contentions. 

(f)  Prior  to  the  initiation  of  the 
demand  process  or  at  any  time  diuing 
or  after  completion  of  the  demand 
process,  if  GSA  determines  to  pursue,  or 


is  required  to  pursue  offset,  the 
procedures  applicable  to  offset  will  be 
followed  (see  §  105-55.011  of  this  part) 
The  availability  of  funds  or  money  for 
debt  satisfaction  by  offset  and  GSA's 
determination  to  piusue  collection  by 
offset  will  release  the  agency  from  the 
necessity  of  further  compliance  with 
paragraphs  (a),  (b).  (c).  and  (d)  of  this 
section. 

(g)  Prior  to  referring  a  debt  for 
litigation.  GSA  will  advise  each  person 
determined  to  be  liable  for  the  debt  that 
unless  the  debt  can  be  collected 
administratively,  litigation  may  be 
initiated.  This  notification  will  comply 
with  Executive  Order  12988  (3  CFR. 
1996  Comp.  pp.  157-163)  and  may  be 
given  as  part  of  a  demand  letter  under 
paragraph  (b)  of  this  section  or  in  a 
separate  document. 

(h)  When  GSA  learns  a  bankruptcy 
petition  has  been  filed  with  respect  to 
a  debtor,  before  proceeding  with  further 
collection  action,  the  agency  will 
ascertain  the  impact  of  the  Bankruptcy 
Code  on  any  pending  or  contemplated 
collection  activities.  Unless  the  agency 
determines  the  automatic  stay  imposed 
at  the  time  of  filing  pursuant  to  1  lU.S.C. 
§  362  has  been  lifted  or  is  no  longer  in 
effect,  in  most  cases  collection  activity 
against  the  debtor  will  stop 
immediately. 

(1)  A  proof  of  claim  will  be  filed  in 
most  cases  with  the  bankruptcy  court  or 
the  Trustee.  GSA  will  refer  to  the 
provisions  of  11  U.S.C.  106  relating  to 
the  consequences  on  sovereign 
immunity  of  filing  a  proof  of  claim. 

(2)  tf  GSA  is  a  seciired  creditor,  it  may 
seek  relief  from  the  automatic  stay 
regarding  its  security,  subject  to  the 
provisions  and  requirements  of  11 
U.S.C.  362. 

(3)  Offset  is  stayed  in  most  cases  by 
the  automatic  stay.  However,  GSA  will 
determine  whether  its  payments  to  the 
debtor  and  payments  of  other  agencies 
available  for  offset  may  be  frozen  by  the 
agency  until  relief  from  tbe  automaUc 
stay  can  be  obtained  from  the 
bankruptcy  court.  GSA  also  will 
determine  whether  recoupment  is 
available. 

§  1 05-55.01 1    Collection  by  administrative 
offset. 

(a)  Scope.  (1)  The  term 
"administrative  offset"  has  the  meaning 
provided  in  31  U.S.C.  3701(a)(1). 

(2)  This  section  does  not  apply  to — 

(i)  Debts  arising  under  the  Social 
Security  Act,  except  as  provided  in  42 
U.S.C.  404; 

(ii)  Payments  made  under  the  Social 
Security  Act.  except  as  provided  for  in 
31  U.S.C.  3716(c)  (see  31  CFR  285.4. 
Federal  Benefit  Offset); 


(iiil  Debts  arising  under,  or  pajnnents 
made  under,  the  Internal  Revenue  Code 
(see  31  CFR  285.2,  Tax  Refund  Offset) 
or  the  tariff  laws  of  the  United  States; 

(iv)  Offsets  against  Federal  salaries  to 
the  extent  these  standards  are 
inconsistent  with  regulaUons  pubUshed 
to  implement  such  offsets  under  5 
U.S.C.  5514  and  31  U.S.C.  3716  (see  5 
CFR  part  550.  subpart  K.  and  31  CFR 
285.7.  Federal  Salary  Offset); 

(v)  Offsets  under  31  U.S.C.  3728 
,     against  a  judgment  obtained  by  a  debtor 
against  the  United  States; 

(vi)  Offsets  or  recoupments  under 
common  law,  State  law,  or  Federal 
statutes  specifically  prohibiting  offsets 
or  recoupments  of  particular  types  of 
debts;  or 

(vii)  Offsets  in  the  course  of  judicial 
proceedings,  including  bankruptcy. 

(3)  Unless  otherwise  provided  for  by 
contract  or  law.  debts  or  payments  that 
are  not  subject  to  administrative  offset 
under  31  U.S.C.  3716  may  be  collected 
by  administrative  offset  under  the 
common  law  or  other  applicable 
statutory  authority. 

(4)  Unless  otherwise  provided  by  law. 
administrative  offset  of  payments  under 
the  authority  of  31  U.S.C.  3716  to  collect 
a  debt  may  not  be  conducted  more  than 
10  years  after  GSA's  right  to  collect  the 
debt  first  accrued,  unless  facts  material 
to  GSA's  right  to  collect  the  debt  were 
not  known  and  could  not  reasonably 
have  been  known  by  the  official  or 
officials  of  GSA  who  were  charged  with 
the  responsibility  to  discover  and 
collect  such  debts.  This  limitation  does 
not  apply  to  debts  reduced  to  a 
judgment. 

(5)  In  bankruptcy  cases.  GSA  will 
ascertain  the  impact  of  the  Bankruptcy 
Code,  particularly  11  U.S.C.  106.  362. 
and  553.  on  pending  or  contemplated 
collections  by  offset. 

(b)  Mandatory  centralized 
administrative  offset.  (1)  GSA  is 
required  to  refer  past  due.  legally 
enforceable  non-tax  debts  that  are  over 
180  days  delinquent  to  the  Secretary  for 
collection  by  centralized  administrative 
offset.  Debts  that  are  less  than  180  days 
delinquent  also  may  be  referred  to  the 
Secretary  for  this  piupose.  See 
paragraph  (b)(5)  of  this  section  for  debt 
certification  requirements. 

(2)  The  names  and  taxpayer 
identifying  numbers  (TINs)  of  debtors 
who  owe  debts  referred  to  the  Secretary 
as  described  in  paragraph  (b)(1)  of  this 
section  will  be  compared  to  the  names 
and  TINs  on  payments  to  be  made  by 
Federal  disbursing  officials.  Federal 
disbursing  officials  include  disbursing 
officials  of  the  Department  of  the 
Treasury,  the  Department  of  Defense, 
the  United  States  Postal  Service,  other 
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Government  corporations,  and 
disbursing  officials  of  the  United  States 
designated  by  the  Secretary.  When  the 
name  and  TIN  of  a  debtor  match  the 
name  and  TIN  of  a  payee  and  all  other 
requirements  for  offset  have  been  met, 
the  payment  will  be  offset  to  satisfy  the 
debt. 

(3)  Federal  disbursing  officials  will 
notify  the  debtor/payee  in  writing  that 
an  offset  has  occiured  to  satisfy,  in  part 
or  in  full,  a  past  due,  legally  enforceable 
delinquent  debt.  The  notice  wUl  include 
a  description  of  the  type  and  amoimt  of 
the  payment  from  which  the  offset  was 
taken,  the  amount  of  offset  that  was 
taken,  the  identity  of  GSA  as  the 
creditor  agency  requesting  the  offset, 
and  a  contact  point  within  GSA  who 
will  respond  to  questions  regarding  the 
offset. 

(4)(i)  Offsets  may  be  initiated  only 
after  the  debtor — 

(A)  Has  been  sent  written  notice  of  the 
type  and  amoimt  of  the  debt,  the 
intention  of  GSA  to  use  administrative 
offset  to  collect  the  debt,  and  an 
explanation  of  the  debtor's  rights  imder 
31  U.S.C.  3716  (c)(7);  and 

(B)  The  debtor  has  been  given — 

(1)  The  opportunity  to  inspect  and 
copy  agency  records  related  to  the  debt; 

(2)  Tne  opportunity  for  a  review 
within  GSA  of  the  determination  of 
indebtedness  (see  paragraph  (e)  of  this 
section);  and 

(3)  The  opportunity  to  make  a  written 
agreement  to  repay  the  debt. 

(ii)  The  procedures  set  forth  in 
paragraph  (b){4)(i)  of  this  section  may  be 
omitted  when — 

(A)  The  offset  is  in  the  natvue  of  a 
recoupment; 

(B)  The  debt  arises  imder  a  contract  as 
set  forth  in  Cecile  Industries,  Inc.  v. 
Cheney.  995  F.2d  1052  (Fed.  Cir.  1993) 
(notice  and  other  procediu^l  protections 
set  forth  in  31  U.S.C.  3716(a)  do  not 
supplant  or  restrict  established 
procedures  for  contractual  offsets 
accommodatedrby  the  Contracts 
Disputes  Act);  or 

(C)  In  the  case  of  non-centralized 
administrative  offsets  conducted  under 
paragraph  (c)  of  this  section,  GSA  first 
learns  of  the  existence  of  the  amoimt 
owed  by  the  debtor  when  there  is 
insufficient  time  before  payment  would 
be  made  to  the  debtor/payee  to  allow  for 
prior  notice  and  an  opportunity  for 
review.  When  prior  notice  and  an 
opportunity  for  review  are  omitted,  GSA 
will  give  the  debtor  such  notice  and  an 
opportunity  for  review  as  soon  as 
practicable  and  will  promptly  refund 
any  money  ultimately  found  not  to  have 
been  owed  to  the  Government. 

(iii)  When  GSA  previously  has  given 
a  debtor  any.of  the  required  notice  and 


review  opportunities  with  respect  to  a 
particular  debt  (see,  e.g.,  %  105-55.010  of 
this  part),  the  agency  need  not  duplicate 
such  notice  and  review  opportunities 
before  administrative  offset  may  be 
initiated. 

(5)  When  referring  delinquent  debts  to 
the  Secretary,  GSA  will  certify,  in  a 
form  acceptable  to  the  Secretary,  that — 

(i)  The  debt(s)  is  (are)  past  due  and 
legally  enforceable;  and 

(ii)  GSA  has  complied  with  all  due 
process  requirements  under  31  U.S.C. 
3716(a)  and  agency  regulations. 

(6)  Payments  that  are  prohibited  by 
law  from  being  offset  are  exempt  from 
centralized  administrative  offset.  The 
Secretary  shall  exempt  payments  under 
means-tested  programs  from  centralized 
administrative  offset  when  requested  in 
writing  by  the  Administrator.  Also,  the 
Secretary  may  exempt  other  classes  of 
payments  from  centralized  offset  upon 
the  written  request  of  the  Administotor. 

(7)  Benefit  payments  made  under  the 
Social  Security  Act  (42  U.S.C.  301  et 
seq.),  part  B  of  the  Black  Lung  Benefits 
Act  (30  U.S.C.  921  et  seq.),  and  any  law 
administered  by  the  Railroad  Retirement 
Board  (other  than  tier  2  benefits),  may 
be  offset  only  in  accordance  with 
Treasury  regulations,  issued  in 
consultation  with  the  Social  Security 
Administration,  the  Raifroad  Retirement 
Board,  and  the  Office  of  Management 
and  Budget.  See  31  CFR  285.4. 

(8)  In  accordance  with  31  U.S.C. 
3716(f),  the  Secretary  may  waive  the 
provisions  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988 
concerning  matching  agreements  and 
post-match  notification  and  verification 
(5  U.S.C.  552a(o)  and  (p))  for  centralized 
administrative  offset  upon  receipt  of  a 
certification  from  GSA  that  the  due 
process  requirements  enumerated  in  31 
U.S.C.  3716(a)  have  been  met.  The 
certification  of  a  debt  in  accordance 
with  paragraph  (b)(5)  of  this  section  will 
satisfy  this  requirement.  If  such  a  waiver 
is  granted,  only  the  Data  Integrity  Board 
of  the  Department  of  the  Treasury  is 
required  to  oversee  any  matching 
activities,  in  accordance  with  31  U.S.C. 
§  3716(g).  This  waiver  authority  does 
not  apply  to  offsets  conducted  under 
paragraphs  (c)  and  (d)  of  this  section. 

(c)  Non-centralized  administrative 
offset.  (1)  Generally,  non-centralized 
administrative  offsets  are  ad  hoc  case- 
by-case  offsets  that  GSA  conducts,  at  the 
agency's  discretion,  internally  or  in 
cooperation  with  another  agency 
certifying  or  authorizing  payments  to 
the  debtor.  Unless  otherwise  prohibited 
by  law,  when  centralized  administrative 
offset  is  not  available  or  appropriate, 
past  due,  legally  enforceable  non-tax 
delinquent  debts  may  be  collected 


through  non-centralized  administrative 
offset.  In  these  cases,  GSA  may  make  a 
request  directly  to  a  pajnment 
authorizing  agency  to  offset  a  payment 
due  a  debtor  to  collect  a  delinquent 
debt.  For  example,  it  may  be  appropriate 
for  GSA  to  request  the  Office  of 
Persotmel  Management  (OPM)  offset  a 
Federeil  employee's  lump-sum  payment 
upon  leaving  Government  service  to 
satisfy  an  unpaid  advance. 

(2)  Such  offsets  will  occur  only  after — 
(i)  The  debtor  has  been  provided  due 

process  as  set  forth  in  paragraph  (b)(4) 
of  this  section;  and 

(ii)  The  payment  authorizing  agency 
has  received  written  certification  from 
GSA  that  the  debtor  owes  the  past  due, 
legally  enforceable  delinquent  debt  in 
the  amount  stated,  and  that  GSA  has 
fully  complied  with  its  regulations 
concerning  administrative  offset. 

(3)  Payment  authorizing  agencies  will 
comply  with  offset  requests  by  GSA  to 
collect  debts  owed  to  the  United  States, 
unless  the  offset  would  not  be  in  the 
best  interests  of  the  United  States  with 
respect  to  the  program  of  the  payment 
authorizing  agency,  or  would  otherwise 
be  contrary  to  law. 

(4)  When  collecting  multiple  debts  by 
non-centralized  administrative  offset, 
GSA  will  apply  the  recovered  amounts 
to  those  debts  in  accordance  with  the 
best  interests  of  the  United  States,  as 
determined  by  the  facts  and 
circumstances  of  the  particular  case, 
particularly  the  applicable  statute  of 
limitations. 

(d)  Requests  to  OPM  to  offset  a 
debtor's  anticipated  or  future  benefit 
payments  under  the  Civil  Service 
Retirement  and  Disability  Fund.  Upon 
providing  OPM  written  certification  that 
a  debtor  has  been  afforded  the 
procedures  provided  in  paragraph  (b)(4) 
of  this  section,  GSA  may  request  OPM 
to  offset  a  debtor's  anticipated  or  future 
benefit  payments  under  die  Civil 
Service  Retirement  and  Disability  Fund 
(Fund)  in  accordance  with  regulations 
codified  at  5  CFR  831.1801  to  831.1808. 
Upon  receipt  of  such  a  request,  OPM 
will  identify  and  "flag"  a  debtor's 
account  in  anticipation  of  the  time  ' 
when  the  debtor  requests,  or  becomes 
eligible  to  receive,  payments  from  the 
Fund.  This  will  satisfy  any  requirement 
that  offset  be  initiated  prior  to  the 
expiration  of  the  time  limitations 
referenced  in  paragraph  (a)(4)  of  this 
section. 

(e)  Review  requirements.  (1)  A  debtor 
may  seek  review  of  a  debt  by  sending  a 
signed  and  dated  petition  for  review  to 
the  official  named  in  the  demand  letter. 
A  copy  of  the  petition  must  also  be  sent 
to  the  GSA  Board  of  Contract  Appeals 
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(GSBCA)  at  the  address  indicated  in 
paragraph  (e)(6)  of  this  section. 

(2)  For  purposes  of  this  section, 
whenever  GSA  is  required  to  afford  a 
debtor  a  review  within  the  agency,  the 
hearing  official  will  provide  the  debtor 
with  a  reasonable  opportimity  for  an 
oral  hearing  when  the  debtor  requests 
reconsideration  of  the  debt  and  the 
hearing  official  determines  that  the 
question  of  the  indebtedness  cannot  be 
resolved  by  review  of  the  documentary 
evidence;  for  example,  when  the 
validity  of  the  debt  tiuns  on  an  issue  of 
credibility  or  veracity. 

(3)  Witnesses  will  be  asked  to  testify 
under  oath  or  affirmation,  and  a  written 
transcript  of  the  hearing  will  be  kept 
and  made  available  to  either  party  in  the 
event  of  an  appeal  under  the 
Administrative  Procedure  Act,  5  U.S.C. 

,  701-706.  Arrangements  for  the  taking  of 
the  transcript  will  be  made  by  the 
hearing  official,  and  all  charges 
associated  with  the  taking  of  the 
transcript  will  be  the  responsibility  of 
GSA. 

(4)  In  those  cases  when  an  oral 
hearing  is  not  required  by  this  section, 
the  hearing  official  will  accord  the 
debtor  a  "paper  hearing,"  that  is,  a 
detennination  of  the  request  for 
reconsideration  based  upon  a  review  of 
the  written  record. 

(5)  Hearings  will  be  conducted  by  a 
Board  Judge  of  the  GSBCA.  GSA  must 
provide  proof  that  a  valid  non-tax  debt 
exists,  and  the  debtor  must  provide 
evidence  that  no  debt  exists  or  that  the 
amount  of  the  debt  is  incorrect. 

(6)  If  an  oral  hearing  is  provided,  the 
debtor  may  choose  to  have  it  conducted 
in  the  hearing  official's  office  located  at 
GSA  Central  Office,  1800  F  St.,  NW., 
Washington,  DC  20405,  at  another 
location  designated  by  the  hearing 
official,  or  may  choose  a  hearing  by 
telephone.  All  personal  and  travel 
expenses  incurred  by  the  debtor  in 
connection  with  an  in-person  hearing 
wUl  be  borne  by  the  debtor.  All 
telephonic  charges  incurred  during  a 
hearing  will  be  the  responsibility  of 
GSA. 

(7)  If  the  debtor  is  an  employee  of 
GSA,  the  employee  may  represent 
himself  or  herself  or  may  be  represented 
by  another  person  of  his  or  her  choice 
at  the  hearing.  GSA  will  not  compensate 
the  employee  for  representation 
expenses,  including  hourly  fees  for 
attorneys,  travel  expenses,  and  costs  for 
reproducing  documents. 

(8)  A  written  decision  will  be  issued 
by  the  hearing  official  no  later  than  60 
days  from  the  date  the  petition  for 
review  is  received  by  GSA.  The  decision 
will  state  the — 


(i)  Facts  supporting  the  nature  and 
origin  of  the  debt; 

(ii)  Hearing  official's  analysis, 
findings,  and  conclusions  as  to  the 
debtor's  and/or  GSA's  groimds; 

(iii)  Amount  and  validity  of  the  debt; 
and 

(iv)  Repayment  schedule,  if 
applicable. 

(9)  The  hearing  official's  decision  will 
be  the  final  agency  action  for  the 
purposes  of  judicial  review  under  the 
Administrative  Procedure  Act  (5  U.S  C 
701  et  seq.). 

(f)  Waiver  requirements.  (1)  Under 
certain  circiunstances,  a  waiver  of  a 
claim  against  an  employee  of  GSA 
arising  out  of  an  erroneous  payment  of 
pay,  allowances,  travel,  transportation, 
or  relocation  expenses  and  allowances 
may  be  granted  in  whole  or  in  part. 

(2)  GSA  procedures  for  waiving  a 
claim  of  erroneous  payment  of  pay  and 
allowances  can  be  foimd  in  GSA  Order 
CFO  4200.1.  "Waiver  of  Claims  for 
Overpayment  of  Pay  and  Allowances". 

(3)  GSA  will  follow  the  procedures  of 
5  U.S.C.  5584  when  considering  a 
request  for  waiver  of  erroneous  payment 
of  travel,  transportation,  or  relocation 
expenses  and  allowances. 


§  1 05-55.01 2    Contracting  with  private 
collection  contractors  and  with  entities  that 
locate  and  recover  unclaimed  assets. 

(a)  Subject  to  the  provisions  of 
paragraph  (b)  of  this  section.  GSA  may 
contract  with  private  collection 
contractors,  as  defined  in  31  U.S.C. 
3701(f).  to  recover  delinquent  debts 
provided  that — 

(1)  GSA  retain  the  authority  to  resolve 
disputes,  compromise  debts,  suspend  or 
terminate  collection  activity,  and  refer 
debts  for  litigation; 

(2)  The  private  collection  contractor  is 
not  allowed  to  offer  the  debtor,  as  an 
incentive  for  payment,  the  opportimity 
to  pay  the  debt  less  the  private 
collection  contractor's  fee  xmless  GSA 
has  granted  such  authority  prior  to  the 
offer; 

(3)  The  contract  provides  that  the 
private  collection  contractor  is  subject 
to  the  Privacy  Act  of  1974  to  the  extent 
specified  in  5  U.S.C.  552a(m),  and  to 
applicable  Federal  and  state  laws  and 
regulations  pertaining  to  debt  collection 
practices,  including  but  not  limited  to 
the  Fair  Debt  Collection  Practices  Act, 
15  U.S.C.  1692;  and 

(4)  The  private  collection  contractor  is 
required  to  account  for  all  amounts 
collected. 

(b)  GSA  will  use  Govemmentwide 
debt  collection  contracts  to  obtain  debt 
collection  services  provided  by  private 
collection  contractors.  However,  GSA 
may  refer  debts  to  private  collection 


contractors  pursuant  to  a  contract 
between  the  agency  and  the  private 
collection  contractor  only  if  such  debts 
are  not  subject  to  the  requirement  to 
transfer  debts  to  Treasury  for  debt 
collection.  See  31  U.S.C.  3711(b)-  31 
CFR  285.12(e). 

(c)  GSA  may  fund  private  collection 
contractor  contracts  in  accordance  with 
31  U.S.C.  3718(b).  or  as  otherwise 
permitted  by  law. 

(d)  GSA  may  enter  into  contracts  for 
locating  and  recovering  assets  of  the 
United  States,  such  as  unclaimed  assets. 

(e)  GSA  may  enter  into  contracts  for 
debtor  asset  and  income  search  reports. 
In  accordance  with  31  U.S.C.  3718(b), 
such  contracts  may  provide  that  the  fee 
a  contractor  charges  the  agency  for  such 
services  may  be  payable  from  the 
amoimts  recovered,  imless  otherwise    - 
prohibited  by  statute. 


§105-55.013    Suspension  or  revocation  of 
eligibility  for  loans  and  loan  guaranties, 
licenses,  permits,  or  privileges. 

(a)  Unless  waived  by  the 
Administrator,  GSA  will  not  extend 
financial  assistance  in  the  form  of  a 
loan,  loan  guarantee,  or  loan  insurance 
to  any  person  delinquent  on  a  non-tax 
debt  owed  to  a  Federal  agency.  This 
prohibition  does  not  apply  to  disaster 
loans.  The>euthority  to  waive  the 
application  of  this  section  may  be 
delegated  to  the  Chief  Financial  Officer 
and.  re-delegated  only  to  the  Deputy 
Chief  Financial  Officer  of  GSA.  GSA 
may  ejftend  credit  after  the  delinquency 
has  been  resolved.  The  Secretary  may 
exempt  classes  of  debts  from  this 
prohibition  and  has  prescribed 
standards  defining  when  a 
"delinquency"  is  "resolved"  for 
purposes  of  this  prohibition.  See  31  CFR 
285.13. 

(b)  In  non-bankruptcy  cases,  GSA, 
when  seeking  the  collection  of  statutory 
penalties,  forfeitiUBs,  or  other  types  of 
claims,  will  consider  the  suspension  or 
revocation  of  licenses,  permits,  or  other 
privileges  for  any  inexcusable  or  willful 
failure  of  a  debtor  to  pay  such  a  debt  in 
accordance  with  GSA  regulations  or 
governing  procedures.  The  debtor  will 
be  advised  in  GSA's  written  demand  for 
payment  of  the  agency's  ability  to 
suspend  or  revoke  licenses,  permits,  or 
privileges.  If  GSA  makes,  guarantees, 
insures,  acquires,  or  participates  in 
loans,  the  agency  will  consider 
suspending  or  disqualifying  any  lender, 
contractor,  or  broker  from  doing  further 
business  with  the  agency  or  engaging  in 
programs  sponsored  by  the  agency  if 
such  lender,  contractor,  or  broker  fails 
to  pay  its  debts  to  the  Government 
within  a  reasonable  time  or  if  such 
lender,  contractor,  or  broker  has  been 
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siispended,  debarred,  or  disqualified 
from  participation  in  a  program  or 
activity  by  another  Federal  agency.  The 
fiailure  of  any  surety  to  honor  its 
obligations  in  accordance  with  31  U.S.C. 
§  9305  will  be  reported  to  the  Treasury. 
The  Treasury  will  forward  notification 
to  all  interested  agencies  that  a  surety's 
certificate  of  authority  to  do  business 
with  the  Government  has  been  revoked 
by  the  Treasury. 

(c)  The  suspension  or  revocation  of 
licenses,  permits,  or  privileges  also  may 
extend  to  GSA  programs  or  activities 
administered  by  the  states  on  behalf  of 
GSA,  to  the  extent  they  affect  GSA's 
ability  to  collect  money  or  funds  owed 
by  debtors. 

(d)  In  bankruptcy  cases,  before 
advising  the  debtor  of  GSA's  intention 
to  suspend  or  revoke  licenses,  permits, 
or  privileges,  the  agency  will  ascertain 
the  impact  of  the  Bankruptcy  Code, 
particularly  11  U.S.C.  362  and  525, 
which  may  Restrict  such  action. 

§  1 05-55.01 4    Liquidation  of  collateral. 

(a)  GSA  will  liquidate  security  or 
collateral  through  the  exercise  of  a 
power  of  sale  in  the  security  instrument 
or  a  non-judicial  foreclosiu-e,  and  apply 
the  proceeds  to  the  applicable  debt{s),  if 
the  debtor  fails  to  pay  the  debt(s)  within 
a  reasonable  time  after  demarTd  and  if 
such  action  is  in  the  best  interest  of  the 
United  States.  Collection  from  other 
sources,  including  liquidation  of 
security  or  collateral,  is  not  a 
prerequisite  to  requiring  payment  by  a 
surety,  insurer,  or  guarantor  unless  such 
action  is  expressly  required  by  statute  or 
contract. 

(b)  When  GSA  learns  a  bankruptcy 
petition  has  been  filed  with  respect  to 
a  debtor,  the  agency  will  ascertain  the 
impact  of  the  Bankruptcy  Code, 
including,  but  not  limited  to,  11  U.S.C. 
362,  to  determine  the  applicability  of 
the  automatic  stay  and  the  procedures 
for  obtaining  relief  from  such  stay  prior 
to  proceeding  under  paragraph  (a)  of 
this  section. 

S 1 05-55.01 5    Collection  in  installntents. 

(a)  Whenever  feasible,  GSA  wiU 
collect  the  total  amount  of  a  debt  in  one 
limip  sum.  If  a  debtor  is  financially 
unable  to  pay  a  debt  in  one  lump  sum, 
GSA  may  accept  payment  in  regular 
installments.  GSA  may  obtain  financial 
statements  from  debtors  who  represent 
they  are  unable  to  pay  in  one  lump  siun 
and  independently  verify  such 
representations  whenever  possible  (see 
§105-55.020(g)  of  this  part).  When  GSA 
agrees  to  accept  payments  in  regular 
installments,  a  legally  enforceable 
written  agreement  from  the  debtor  will 
be  obtained  specifying  all  of  the  terms 


of  the  arrangement  and  containing  a 
provision  accelerating  the  debt  in  the 
event  of  default.  If  the  debtor's  financial 
statement  discloses  the  ownership  of 
assets  which  are  bee  and  clear  of  liens 
or  seciuity  interests,  or  assets  in  which 
the  debtor  owns  an  equity,  the  debtor 
may  be  asked  to  secure  the  payment  of 
an  installment  note  by  executing  a 
Secmity  Agreement  and  Financing 
Statement  transferring  to  the  United 
States  a  security  interest  in  the  asset 
until  the  debt  is  paid. 

(b)  The  size  and  frequency  of 
installment  payments  will  bear  a 
reasonable  relation  to  the  size  of  the 
debt  and  the  debtor's  ability  to  pay.  The 
installment  payments  will  be  sufficient 
in  size  and  frequency  to  liquidate  the 
debt  in  three  years  or  less,  unless 
circumstances  warrant  a  longer  period. 

(c)  Security  for  deferred  pajrments 
may  be  obtained  in  appropriate  cases. 
GSA  may  accept  installment  payments 
notwithstanding  the  refusal  of  the 
debtor  to  execute  a  written  agreement  or 
to  give  secmity,  at  the  agency's  option. 

§  1 05-55.01 6    Interest,  penalties,  and 
administrative  costs. 

(a)  Except  as  provided  in  paragraphs 
(g),  (h),  and  (i)  of  this  section,  GSA  will 
charge  interest,  penalties,  and 
administrative  costs  on  debts  owed  to 
the  United  States  pursuant  to  31  U.S.C. 
3717.  GSA  will  send  by  U.S.  mail, 
overnight  delivery  service,  or  hand- 
delivery  a  written  notice  to  the  debtor, 
at  the  debtor's  most  recent  address 
available  to  the  agency,  explaining  the 
agency's  requirements  concerning  these 
charges,  except  where  these 
requirements  are  included  in  a 
contractual  or  repayment  agreement. 
These  charges  will  continue  to  accrue 
until  the  debt  is  paid  in  full  or 
otherwise  resolved  through 
compromise,  termination,  or  waiver  of 
the  charges. 

(b)  GSA  will  charge  interest  on  debts 
owed  the  United  States  as  follows: 

(1)  Interest  will  accrue  from  the  date 
of  delinquency,  or  as  otherwise 
provided  by  law. 

(2)  Unless  otherwise  established  in  a 
contract,  repayment  agreement,  or  by 
statute,  the  rate  of  interest  charged  will 
be  the  rate  established  annually  by  the 
Secretary  in  accordance  with  31  U.S.C. 
3717(a)(1).  Pursuant  to  31  U.S.C.  3717, 
GSA  may  charge  a  higher  rate  of  interest 
if  it  is  reasonably  determined  that  a 
higher  rate  is  necessary  to  protect  the 
rights  of  the  United  States.  GSA  will 
dociunent  the  reason(s)  for  a 
determination  that  the  higher  rate  is 
necessary. 

(3)  The  rate  of  interest,  as  initially 
charged,  will  remain  fixed  for  the 


dination  of  the  indebtedness.  When  a 
debtor  defaults  on  a  repayment 
agreement  and  seeks  to  enter  into  a  new 
agreement,  GSA  may  require  payment  of 
interest  at  a  new  rate  that  reflects  the 
Current  Value  of  Fimds  Rate  (CVFR)  at 
the  time  the  new  agreement  is  executed. 
Interest  will  not  be  compounded;  that  is, 
interest  will  not  be  charged  on  interest, 
penalties,  or  administrative  costs 
required  by  this  section.  If  a  debtor 
defaults  on  a  previous  repayment 
agreement,  charges  that  accrued  but 
were  not  collected  under  the  defaiUted 
agreement  will  be  added  to  the  principal 
under  the  new  repayment  agreement. 

(c)  GSA  will  assess  administrative 
costs  incinred  for  processing  and 
handling  delinquent  debts.  The 
calculation  of  administrative  costs  will 
be  based  on  actual  costs  incmred  or 
upon  estimated  costs  as  determined  by 
the  agency. 

(d)  Unless  otherwise  established  in  a 
contract,  repayment  agreement,  or  by 
statute,  GSA  will  charge  a  penalty, 
pursuant  to  31  U.S.C.  3717(e)(2),  not  to 
exceed  six  percent  a  year  on  the  amoimt 
due  on  a  debt  that  is  delinquent  for 
more  than  90  days.  This  charge  will 
accrue  from  the  date  of  delinquency. 

(e)  GSA  may  increase  an 
"administrative  debt"  by  the  cost  of 
living  adjustment  in  lieu  of  charging 
interest  and  penalties  under  this 
section.  "Administrative  debt"  includes, 
but  is  not  limited  to,  a  debt  based  on 
fines,  penalties,  and  overpayments,  but 
does  not  include  a  debt  based  on  the 
extension  of  Government  credit,  such  as 
those  arising  from  loans  and  loan 
guaranties.  The  cost  of  living  adjustment 
is  the  percentage  by  which  the 
Consumer  Price  Index  for  the  month  of 
June  of  the  calendar  year  preceding  the 
adjustment  exceeds  the  Consumer  Price 
Index  for  the  month  of  June  of  the 
calendar  year  in  which  the  debt  was 
determined  or  last  adjusted.  Increases  to 
administrative  debts  will  be  computed 
annually.  GSA  will  use  this  alternative 
only  when  there  is  a  legitimate  reason 
to  do  so,  such  as  when  calculating 
interest  and  penalties  on  a  debt  would 
be  extremely  difficult  because  of  the  age 
of  the  debt. 

(f)  When  a  debt  is  paid  in  partial  or 
installment  payments,  amounts  received 
by  GSA  will  be  applied  first  to 
outstanding  penalties,  second  to 
administrative  charges,  third  to  interest, 
and  last  to  principal. 

(g)  GSA  will  waive  the  collection  of 
interest,  penalty  and  administrative 
charges  imposed  pursuant  to  this 
section  on  the  portion  of  the  debt  that 
is  paid  within  30  days  after  the  date  on 
which  interest  began  to  accrue.  GSA 
may  extend  this  30-day  period  on  a 
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case-by-case  basis.  In  addition.  GSA 
may  waive  interest,  penalties,  and 
administrative  costs  charged  under  this 
section,  in  whole  or  in  part,  without 
regard  to  the  amount  of  the  debt,  either 
under  the  criteria  set  forth  in  these 
standards  for  the  compromise  of  debts, 
or  if  the  agency  determines  that 
collection  of  these  charges  resulted  from 
agency  error,  is  against  equity  and  good 
conscience,  or  is  not  in  the  best  interest 
of  the  United  States. 

(h)  Unless  a  statute  or  regulation 
specifically  prohibits  collection, 
interest,  penalties  and  administrative 
costs  will  continue  to  accrue  for  periods 
during  which  collection  activity  has 
been  suspended  pending  agency  review 
or  waiver  consideration. 

(i)  GSA  is  authorized  to  impose 
interest  and  related  charges  on  debts  not 
subject  to  31  U.S.C.  3717,  in  accordance 
with  the  common  law. 

§105-55.017    Use  and  disclosure  of 
mailing  addresses. 

(a)  When  attempting  to  locate  a  debtor 
in  order  to  collect  or  compromise  a  debt 
under  this  part  or  other  authority,  GSA 
may  send  a  request  to  the  Secretary  (or 
designee)  to  obtain  a  debtor's  mailing 
address  from  the  records  of  the  Internal 
Revenue  Service. 

(b)  GSA  is  authorized  to  use  mailing 
addresses  obtained  under  paragraph  (a) 
of  this  section  to  enforce  collection  of  a 
delinquent  debt  and  may  disclose  such 
mailing  addresses  to  other  agencies  and 
to  collection  agencies  for  collection 
purposes. 

§105-55.018    Exemptions. 

(a)  The  preceding  sections  of  this  part, 
to  the  extent  they  reflect  remedies  or 
procedures  prescribed  by  the  Debt 
Collection  Act  of  1982  and  the  Debt 
Collection  Improvement  Act  of  1996, 
such  as  administrative  offset,  use  of 
credit  bureaus,  contracting  for  collection 
agencies,  and  interest  and  related 
charges,  do  not  apply  to  debts  arising 
und«r,  or  payments  made  under,  the 
hitemal  Revenue  Code  of  1986,  as 
amended  (26  U.S.C.  1  et  seq.);  the  Social 
Security  Act  (42  U.S.C.  301  et  seq.), 
except  to  the  extent  provided  imder  42 
U.S.C.  404  and  31  U.S.C.  3716(c);  or  the 
tariff  laws  of  the  United  States.  These 
remedies  and  procedures,  however,  may 
be  authorized  with  respect  to  debts  that 
are  exempt  from  the  Debt  Collection  Act 
of  1982  and  the  Debt  Collection 
hnprovement  Act  of  1996,  to  the  extent 
they  are  authorized  under  some  other 
statute  or  the  common  law. 

(b)  Claims  arising  from  the  audit  of 
transportation  accounts  piu^uant  to  31 
U.S.C.  3726  will  be  determined, 
collected,  compromised,  terminated  or 


settled  in  accordance  with  regulation 
published  under  the  authority  of  31 
U.S.C.  3726  (see  41  CFR  part  101-41, 
administered  by  the  Director,  Office  of 
Transportation  Audits)  and  are 
otherwise  exempted  from  this  part. 

§  1 05-55.01 9    Compromise  of  claims. 

(a)  The  standards  set  forth  in  this 
section  apply  to  the  compromise  of 
debts  pursuant  to  31  U.S.C.  3711.  GSA 
may  exercise  such  compromise 
authority  for  debts  arising  out  of 
activities  of,  or  referred  or  transferred 
for  collection  services  to,  the  agency 
when  the  amount  of  the  debt  then  due, 
exclusive  of  interest,  penalties,  and 
administrative  costs,  does  not  exceed 
$100,000  or  any  higher  amount 
authorized  by  the  Attorney  General.  The 
Administrator  may  designate  other  GSA 
officials  to  exercise  the  authorities  in 
this  section. 

(b)  Unless  otherwise  provided  by  law, 
when  the  principal  balance  of  a  debt, 
exclusive  of  interest,  penalties,  and 
administrative  costs,  exceeds  $100,000 
or  any  higher  amount  authorized  by  the 
Attorney  General,  the  authority  to 
accept  the  compromise  rests  with  the 
Department  of  Justice.  GSA  will 
evaluate  the  compromise  offer,  using  the 
factors  set  forth  in  §  105-55.020  of  this 
part.  If  an  offer  to  compromise  any  debt 
in  excess  of  $100,000  is  acceptable  to 
the  agency.  GSA  will  refer  the  debt  to 
the  Civil  Division  or  other  appropriate 
litigating  division  in  the  Department  of 
Justice  using  a  Claims  Collection 
Litigation  Report  (CCLR).  The  referral 
will  include  appropriate  financial 
information  and  a  recommendation  for 
the  acceptance  of  the  compromise  offer. 
Justice  Department  approval  is  not 
required  if  GSA  rejects  a  compromise 
offer. 


§105-55.020    Bases  for  compromise. 

(a)  GSA  may  compromise  a  debt  if  the 
full  amount  cannot  be  collected 
because — 

(1)  The  debtor  is  imable  to  pay  the  full 
amoimt  in  a  reasonable  time,  as  verified 
through  credit  reports  or  other  financial 
information; 

(2)  GSA  is  unable  to  collect  the  debt 
in  full  within  a  reasonable  time  by 
enforced  collection  proceedings; 

(3)  The  cost  of  collecting  the  debt 
does  not  justify  the  enforced  collection 
of  the  full  amount;  or 

(4)  There  is  significant  doubt 
concerning  the  Government's  ability  to 
prove  its  case  in  coiul. 

(b)  In  determining  the  debtor's 
inability  to  pay,  GSA  will  consider 
relevant  factors  such  as  the  following: 

(1)  Age  and  health  of  the  debtor. 

(2)  Present  and  potential  income. 


(3)  Inheritance  prospects. 

(4)  The  possibility  that  assets  have 
been  concealed  or  improperly 
transferred  by  the  debtor. 

(5)  The  availability  of  assets  or 
income  that  may  be  realized  by  enforced 
collection  proceedings. 

(c)  GSA  will  verify  the  debtor's  claim 
of  inability  to  pay  by  using  a  credit 
report  and  other  financial  information 
as  provided  in  paragraph  (g)  of  this 
section.  GSA  will  consider  the 
applicable  exemptions  available  to  the 
debtor  under  state  and  Federal  law  in 
determining  the  Government's  ability  to 
enforce  collection.  GSA  also  may 
consider  uncertainty  as  to  the  price  that 
collateral  or  other  property  will  bring  at 
a  forced  sale  in  determining  the 
Government's  ability  to  enforce 
collection.  A  compromise  effected 
under  this  section  wiU  be  for  an  amount 
that  bears  a  reasonable  relation  to  the 
amount  that  can  be  recovered  by 
enforced  collection  procediu^s.  with 
regard  to  the  exemptions  available  to  the 
debtor  and  the  time  that  collection  will 
take. 

(d)  ff  there  is  significant  doubt 
concerning  the  Government's  ability  to 
prove  its  case  in  court  for  the  full 
amount  claimed,  either  because  of  the 
legal  issues  involved  or  because  of  a 
bona  fide  dispute  as  to  the  facts,  then 
the  amount  accepted  in  compromise  of 
such  cases  will  fairly  reflect  the 
probabilities  of  successfril  prosecution 
to  judgment,  with  due  regard  given  to 
the  availability  of  witnesses  and  other 
evidentiary  support  for  the 
Government's  claim.  In  determining  the 
litigative  risks  involved,  GSA  will 
consider  the  probable  amount  of  court    •  > 
costs  and  attorney  fees  pursuant  to  the 
Equal  Access  to  Justice  Act,  28  U.S.C. 
2412  that  may  be  imposed  against  the 
Government  if  it  is  unsuccessful  in 
litigation. 

(e)  GSA  may  compromise  a  debt  if  the 
cost  of  collecting  the  debt  does  not 
justify  the  enforced  collection  of  the  full 
amount.  The  amount  accepted  in 
compromise  in  such  cases  may  reflect    ■ 
an  appropriate  discount  for  the 
administrative  and  litigative  costs  of 
collection,  with  consideration  given  to 
the  time  it  will  take  to  effect  collection. 
Collection  costs  may  be  a  substantial 
factor  in  the  settlement  of  small  debts. 
In  determining  whether  the  cost  of 
collection  justifies  enforced  collection 
of  the  full  amount,  GSA  wiU  consider 
whether  continued  collection  of  the 
debt,  regardless  of  cost,  is  necessary  to 
further  an  enforcement  principle,  such 
as  the  Government's  willingness  to 
pursue  aggressively  defaulting  and 
uncooperative  debtors. 


41282  Federal  Register / Vol.  68.  No.  133 /Friday,  July  11,  2003 /Rules  and  Regulations 


(f)  GSA  generally  will  not  accept 
compromises  payable  in  installments. 
This  is  not  an  advantageous  form  of 
compromise  in  terms  of  time  and 
administrative  expense.  If,  however, 
payment  of  a  compromise  in 
installments  is  necessary,  GSA  will 
obtain  a  legally  enforceable  written 
agreement  providing  that,  in  the  event 
of  default,  the  full  original  principal 
balance  of  the  debt  prior  to  compromise, 
less  siuns  paid  thereon,  is  reinstated. 
Whenever  possible,  GSA  will  obtain 
security  for  repayment  in  the  manner  set 
forth  in  §  105-55.015  of  this  part. 

(g)  To  assess  the  merits  of  a 
compromise  offer  based  in  whole  or  in 
part  on  the  debtor's  inability  to  pay  the 
full  amount  of  a  debt  within  a 
reasonable  time,  GSA  may  obtain  a 
current  financial  statement  from  the 
debtor,  executed  under  penalty  of 
perjury,  showing  the  debtor's  assets, 
liabilities,  income  and  expenses.  GSA 
also  may  obtain  credit  reports  or  other 
financial  information  to  assess 
compromise  offers.  GSA  may  use  their 
own  financial  information  form  or  may 
request  suitable  forms  from  the 
Department  of  Justice  or  the  local 
United  States  Attorney's  Office. 

§  1 05-55.021    Enforcement  policy. 

Piusuant  to  this  section,  GSA  may 
compromise  statutory  penalties, 
forfeitures,  or  claims  established  as  an 
aid  to  enforcement  and  to  compel 
compliance,  if  the  agency's  enforcement 
policy  in  terms  of  deterrence  and 
seciuing  compliance,  present  and 
future,  will  be  adequately  served  by  the 
agency's  acceptance  of  the  sum  to  be 
agreed  upon. 

§  105-55.022    Joint  and  several  liability. 

(a)  When  two  or  more  debtors  are 
jointly  and  severally  liable,  GSA  may 
piusue  collection  activity  against  all 
debtors,  as  appropriate.  GSA  will  not 
attempt  to  allocate  the  burden  of 
payment  between  the  debtors  but  will 
proceed  to  liquidate  the  indebtedness  as 
quickly  as  possible. 

(b)  GSA  will  ensure  that  a 
compromise  agreement  with  one  debtor 
does  not  release  the  agency's  claim 
against  the  remaining  debtors.  The 
amoimt  of  a  compromise  with  one 
debtor  will  not  be  considered  a 
precedent  or  binding  in  determining  the 
amount  that  will  be  required  from  other 
debtors  jointly  and  severally  liable  on 
the  claim. 

§105-55.023    Further  review  of 
compromise  offers. 

If  GSA  is  uncertain  whether  to  accept 
a  firm,  written,  substantive  compromise 
offer  on  a  debt  that  is  within  the 


agency's  delegated  compromise 
authority,  it  may  refer  the  offer  to  the 
Civil  Division  or  other  appropriate 
litigating  division  in  the  Department  of 
Justice,  using  a  CCLR  accompanied  by 
supporting  data  and  particulars 
concerning  the  debt.  The  Department  of 
Justice  may  act  upon  such  an  offer  or 
retiun  it  to  GSA  with  instructions  or 
advice. 

§  1 05-55.024    Consideration  of  tax 
consequences  to  the  Government. 

In  negotiating  a  compromise,  GSA 
may  consider  the  tax  consequences  to 
the  Government.  In  particular,  GSA  may 
consider  requiring  a  waiver  of  tax-loss- 
carry-forward  and  tax-loss-carry-back 
rights  of  the  debtor.  For  information  on 
discharge  of  indebtedness  reporting 
requirements  see  §  105-55.030  of  this 
part. 

§  1 05-55.025    Mutual  releases  of  the  debtor 
and  the  Government. 

In  all  appropriate  instances,  a 
compromise  that  is  accepted  by  GSA 
may  be  implemented  by  means  of  a 
mutual  release,  in  which  the  debtor  is 
released  from  further  non-tax  liability 
on  the  compromised  debt  in 
consideration  of  payment  in  full  of  the 
compromise  amount  and  the 
Government  and  its  officials,  past  and 
present,  are  released  and  discharged 
from  any  and  all  claims  and  causes  of 
action  arising  from  the  same  transaction 
that  the  debtor  may  have.  In  the  event 
a  mutual  release  is  not  executed  when 
a  debt  is  compromised,  unless 
prohibited  by  law,  the  debtor  is  still 
deemed  to  have  waived  any  and  all 
claims  and  causes  of  action  against  the 
Govenunent  and  its  officials  related  to 
the  transaction  giving  rise  to  the 
compromised  debt. 

§  1 05-55.026    Suspending  or  terminating 
collection  activity. 

(a)  The  standards  set  forth  in  §§  105- 
55.027  and  105-55.028  of  this  part 
apply  to  the  suspension  or  termination 
of  collection  activity  piusuant  to  31 
U.S.C.  3711  on  debts  that  do  not  exceed 
$100,000,  or  such  other  amount  as  the 
Attorney  General  may  direct,  exclusive 
of  interest,  penalties,  and  administrative 
costs,  after  deducting  the  amount  of 
partial  payments  or  collections,  if  any. 
Prior  to  referring  a  debt  to  the 
Department  of  Justice  for  litigation,  GSA 
may  suspend  or  terminate  collection 
under  this  part  with  respect  to  debts 
arising  out  of  activities  of,  or  referred  or 
transferred  for  collection  services  to,  the 
agency. 

(b)  If,  after  deducting  the  amount  of 
any  partial  payments  or  collections,  the 
principal  amount  of  a  debt  exceeds 
$100,000,  or  such  other  amoimt  as  the 


Attorney  General  may  direct,  exclusive 
of  interest,  penalties,  and  administrative 
costs,  the  authority  to  suspend  or 
terminate  rests  solely  with  the 
Department  of  Justice.  If  GSA  believes 
suspension  or  termination  of  any  debt  in 
excess  of  $100,000  may  be  appropriate, 
the  agency  will  refer  the  debt  to  the 
Civil  Division  or  other  appropriate 
litigating  division  in  the  Department  of 
Justice,  using  the  CCLR.  The  referral 
will  specify  the  reasons  for  the  agency's 
recommendation.  If,  prior  to  referral  to 
the  Department  of  Justice,  GSA 
determines  a  debt  is  plainly  erroneous 
or  clearly  without  legal  merit,  the 
agency  may  terminate  collection  activity 
regardless  of  the  emiount  involved 
without  obtaining  Department  of  Justice 
concurrence. 

§  1 05-55.027    Suspension  of  collection 
activity. 

(a)  GSA  may  suspend  collection 
activity  on  a  debt  when — 

(1)  The  agency  cannot  locate  the 
debtor; 

(2)  The  debtor's  financial  condition  is 
expected  to  improve;  or 

(3)  The  debtor  has  requested  a  waiver 
or  review  of  the  debt. 

(b)  Based  on  the  ciurent  financial 
conditioii  of  the  debtor,  GSA  may 
suspend  collection  activity  on  a  debt 
when  the  debtor's  future  prospects 
justify  retention  of  the  debt  for  periodic 
review  and  collection  activity  and — 

(1)  The  applicable  statute  of 
limitations  has  not  expired;  or 

(2)  Future  collection  can  be  effected 
by  administrative  offset, 
notwithstanding  the  expiration  of  the 
applicable  statute  of  limitations  for 
litigation  of  claims,  with  due  regard  to 
the  10-year  limitation  for  administrative 
offset  prescribed  by  31  U.S.C. 
3716(e)(1);  or 

(3)  The  debtor  agrees  to  pay  interest 
on  the  amount  of  the  debt  on  which 
collection  will  be  suspended,  and  such 
suspension  is  likely  to  enhance  the 
debtor's  ability  to  pay  the  full  amount 
of  the  principal  of  the  debt  with  interest 
at  a  later  date. 

(c)(1)  GSA  will  suspend  collection 
activity  diuing  the  time  required  for 
consideration  of  the  debtor's  request  for 
waiver  or  administrative  review  of  the 
debt  if  the  statute  under  which  the 
request  is  sought  prohibits  the  agency 
from  collecting  the  debt  during  that 
time. 

(2)  If  the  statute  under  which  the 
request  is  sought  does  not  prohibit 
collection  activity  pending 
consideration  of  the  request,  GSA  will 
use  discretion,  on  a  case-by-case  basis, 
to  suspend  collection.  Further,  GSA 
ordinarily  will  suspend  collection 
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action  upon  a  request  for  waiver  or 
review  if  the  agency  is  prohibited  by 
statute  or  regulation  from  issuing  a 
refund  of  amounts  collected  prior  to 
agency  consideration  of  the  debtor's 
request.  However,  GSA  will  not  suspend 
collection  when  the  agency  determines 
the  request  for  waiver  or  review  is 
frivolous  or  was  made  primarily  to 
delay  collection. 

(d)  When  GSA  learns  a  bankruptcy 
petition  has  been  filed  with  respect  to 
a  debtor,  in  most  cases  the  collection 
activity  on  a  debt  will  be  suspended, 
pursuant  to  the  provisions  of  11  U.S.C. 
362, 1201,  and  1301,  unless  the  agency 
can  clearly  establish  the  automatic  stay 
has  been  lifted  or  is  no  longer  in  effect. 
GSA  will,  if  legally  permitted,  take  the 
necessary  legal  steps  to  ensure  no  funds 
or  money  are  paid  by  the  agency  to  the 
debtor  until  relief  from  the  automatic 
stay  is  obtained. 

§105-55.028    Termination  of  coliection 
activity. 

(a)  GSA  may  terminate  collection 
activity  when — 

(1)  The  agency  is  unable  to  collect  any 
substantial  amount  through  its  own 
efforts  or  through  the  efforts  of  others; 

(2)  The  agency  is  unable  to  locate  the 
debtor; 

(3)  Costs  of  collection  are  anticipated 
to  exceed  the  amount  recoverable; 

(4)  The  debt  is  legally  without  merit 
or  enforcement  of  the  debt  is  barred  by 
any  applicable  statute  of  limitations; 

(5)  The  debt  cannot  be  substantiated; 
or 

(6)  The  debt  against  the  debtor  has 
been  discharged  in  bankruptcy. 

(b)  Before  terminating  collection 
activity,  GSA  will  pursue  all 
appropriate  means  of  collection  and 
determine,  based  upon  the  results  of  the 
collection  activity,  that  the  debt  is 
uncollectible.  Termination  of  collection 
activity  ceases  active  collection  of  the 
debt.  The  termination  of  collection 
activity  does  not  preclude  GSA  from 
retaining  a  record  of  the  account  for 
purposes  of — 

(1)  Selling  the  debt,  if  the  Secretaiy 
determines  that  such  sale  is  in  the  best 
interests  of  the  United  States; 

(2)  Pursuing  collection  at  a 
subsequent  date  in  the  event  there  is  a 
change  in  the  debtor's  status  or  a  new 
collection  tool  becomes  available; 

(3)  Offsetting  against  future  income  or 
assets  not  available  at  the  time  of 

,  termination  of  collection  activity;  or 

(4)  Screening  future  applicants  of 
loans  and  loan  guaranties,  licenses, 
permits,  or  privileges  for  prior 
indebtedness. 

(c)  Generally,  GSA  will  terminate 
collection  activity  on  a  debt  that  has 


been  discharged  in  bankruptcy, 
regardless  of  the  amount.  GSA  may 
continue  collection  activity,  however, 
subject  to  the  provisions  of  the 
Bankruptcy  Code,  for  any  payments 
provided  under  a  plan  of  reorganization 
Offset  and  recoupment  rights  may 
survive  the  discharge  of  the  debtor  in 
bankruptcy  and,  under  some 
circumstances,  claims  also  may  survive 
the  discharge.  For  example,  the  claims 
of  GSA  that  it  is  a  known  creditor  of  a 
debtor  may  survive  a  discharge  if  the 
agency  did  not  receive  formal  notice  of 
the  proceedings. 


discharge  to  the  IRS  in  accordance  with 
the  requirements  of  26  U.S.C.  6050P  and 
26  CFR  1.6050P-1.  GSA  may  request 
Treasury  or  Treasury-designated  debt 
collection  centers  to  file  such  a 
discharge  report  to  the  IRS  on  the 
agency's  behalf. 

(d)  When  discharging  a  debt,  GSA 
v«ll  request  the  GSA  Office  of  General 
Counsel  to  release  any  liens  of  record 
seeming  the  debt. 


S 1 05-55.029    Exception  to  termination. 

When  a  significant  enforcement 
policy  is  involved,  or  recovery  of  a 
judgment  is  a  prerequisite  to  the 
imposition  of  administrative  sanctions, 
GSA  may  refer  debts  for  litigation  even 
though  termination  of  collection  activity 
may  otherwise  be  appropriate. 

§  1 05-55.030    Discharge  of  indebtedness; 
reporting  requirements. 

(a)  Before  discharging  a  delinquent 
debt  (also  referred  to  as  a  close  out  of 
the  debt),  GSA  will  take  all  appropriate 
steps  to  collect  the  debt  in  accordance 
with  31  U.S.C.  3711(g).  including,  as 
applicable,  administrative  offset,  tax 
refund  offset.  Federal  salary  offset, 
referral  to  Treasury,  Treasury- 
designated  debt  collection  centers  or 
private  collection  contractors,  credit 
bureau  reporting,  wage  garnishment, 
litigation,  and  foreclosure.  Discharge  of 
indebtedness  is  distinct  bom 
termination  or  suspension  of  collection 
activity  and  is  governed  by  the  Internal 
Revenue  Code.  When  collection  action 
on  a  debt  is  suspended  or  terminated, 
the  debt  remains  delinquent  and  further 
collection  action  may  be  pursued  at  a 
later  date  in  accordance  with  the 
standards  set  forth  in  this  part.  When 
GSA  discharges  a  debt  in  full  or  in  part, 
further  collection  action  is  prohibited. 
Therefore,  GSA  v«ll  make  the 
determination  that  collection  action  is 
no  longer  warranted  before  discharging 
a  debt.  Before  discharging  a  debt,  GSA 
will  terminate  debt  collection  action, 
(b)  Section  3711(1),  Title  31,  United 
States  Code,  requires  GSA  to  sell  a 
delinquent  non-tax  debt  upon 
termination  of  collection  action  if  the 
Secretary  determines  such  a  sale  is  in 
the  best  interests  of  the  United  States. 
Since  the  discharge  of  a  debt  precludes 
any  further  collection  action  (including 
the  sale  of  a  dehnquent  debt),  GSA  may 
not  discharge  a  debt  until  the 
requirements  of  31  U.S.C.  3711(i)  have 
been  met. 

(c)  Upon  discharge  of  a  debt  of  more 
than  $600,  GSA  must  report  the 


§  1 05-55.031     Prompt  referral  to  the 
Department  of  Justice.  ' 

(a)  GSA  will  promptly  refer  to  the 
Department  of  Justice  (DoJ)  for  litigation 
debts  on  which  aggressive  collection 
activity  has  been  taken  in  accordance 
with  §  105-55.009  of  this  part  and  Uiat 
cannot  be  compromised,  or  on  which 
collection  activity  cannot  be  suspended 
or  terminated,  in  accordance  with 
§§105-55.027  and  105-55.028  of  this 
part.  GSA  may  refer  those  debts  arising 
out  of  activities  of,  or  referred  or 
transferred  for  collection  services  to,  the 
agency.  Debts  for  which  the  principal 
amount  is  over  $1,000,000.  or  such 
other  amoimt  as  the  Attorney  General 
may  direct,  exclusive  of  interest  and 
penalties,  vdll  be  referred  to  the  Civil 
Division  or  other  division  responsible 
for  litigating  such  debts  at  DoJ, 
Washington,  DC.  Debts  for  which  the 
principal  amount  is  $1,000,000.  or  less, 
or  such  other  amount  as  the  Attorney 
General  may  direct,  exclusive  of  interest 
or  penalties,  vnll  be  referred  to  DoJ's 
Nationwide  Central  Intake  Facility  as 
required  by  the  CCLR  instructions. 
Debts  will  be  referred  as  early  as 
possible,  consistent  with  aggressive 
GSA  collection  activity  and  the 
observance  of  the  standards  contained 
in  this  part,  and,  in  any  event,  well 
within  the  period  for  initiating  timely 
lawsuits  against  the  debtors.  GSA  will 
make  every  effort  to  refer  delinquent 
debts  to  DoJ  for  litigation  within  one 
year  of  the  date  such  debts  last  became 
delinquent.  In  the  case  of  guaranteed  or 
insured  loans,  GSA  will  make  every 
effort  to  refer  these  delinquent  debts  to 
DoJ  for  litigation  within  one  year  from 
the  date  the  loan  was  presented  to  the 
agency  for  payment  or  re-insurance. 
.    (b)  DoJ  has  exclusive  jurisdiction  over 
the  debts  referred  to  it  piu^uant  to  this 
section.  GSA,  as  the  referring  agency, 
will  immediately  terminate  the  use  of 
any  administrative  collection  activities 
to  collect  a  debt  at  Uie  time  of  the 
referral  of  that  debt  to  DoJ.  GSA  will 
advise  DoJ  of  the  collection  activities 
which  have  been  utilized  to  date,  and 
their  result.  GSA  will  refrain  trom  . 
having  any  contact  with  the  debtor  and 
will  direct  all  debtor  inquiries 
concerning  the  debt  to  DoJ,  except  as 
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otherwise  agreed  between  GSA  and  DoJ. 
GSA  will  immediately  notify  DoJ  of  any 
payments  credited  by  the  agency  to  the 
debtor's  account  after  referral  of  a  debt 
under  this  section.  DoJ  will  notify  GSA 
of  any  payments  it  receives  from  the 
debtor. 

§  1 05-55.032    Claims  Collection  Litigation 
Report. 

(a)  Unless  excepted  by  the 
Department  of  Justice  (DoJ),  GSA  will 
complete  the  Claims  Collection 
Litigation  Report  (CCLR)  (see  §  105- 
55.019(b)  of  this  part),  accompanied  by 
a  signed  Certificate  of  Indebtedness,  to 
refer  all  administratively  uncollectible 
claims  to  DoJ  for  litigation.  GSA  will 
complete  all  sections  of  the  CCLR 
appropriate  to  each  claim  as  required  by 
the  CCLR  instructions  and  furnish  such 
other  information  as  may  be  required  in 
specific  cases. 

(b)  GSA  will  indicate  clearly  on  the 
CCLR  the  actions  DoJ  should  take  with 
respect  to  the  referred  claim.  The  CCLR 
permits  the  agency  to  indicate 
specifically  any  of  a  number  of  litigative 
activities  which  DoJ  may  pursue, 
including  enforced  collection,  judgment 
lien  only,  renew  judgment  lien  only, 
renew  judgment  lien  and  enforce 
collection,  program  enforcement, 
foreclosure  only,  and  foreclosing  and 
deficiency  judgment. 

(c)  GSA  also  will  use  the  CCLR  to 
refer  claims  to  DoJ  to  obtain  approval  of 
any  proposals  to  compromise  the  claims 
or  to  suspend  or  terminate  agency 
collection  activity. 

§  1 05-55.033    Preservation  of  evidence. 

GSA  will  take  care  to  preserve  all  files 
and  records  that  may  be  needed  by  DoJ 
to  prove  their  claims  in  court.  GSA 
ordinarily  will  include  certified  copies 
of  the  documents  that  form  the  basis  for 
the  claim  in  the  packages  referring  their 
claims  to  DoJ  for  litigation.  GSA  will 
provide  originals  of  such  documents 
immediately  upon  request  by  DoJ. 

§  1 05-55.034    Minimum  amount  of  referrals 
to  the  Department  of  Justice. 

(a)  GSA  will  not  refer  for  litigation 
claims  of-less  than  $2,500,  exclusive  of 
interest,  penalties,  and  administrative 
costs,  or  such  other  amount  as  the 
Attorney  General  shall  from  time  to  time 
prescribe.  The  Department  of  Justice 
(DoJ)  will  notify  GSA  if  the  Attorney 
General  changes  this  minimum  amount. 

(b)  GSA  will  not  refer  claims  of  less 
than  the  minimum  amount  unless — 

(1)  Litigation  to  collect  such  smaller 
claims  is  important  to  ensure 
compliance  with  the  agency's  policies 
orprograms; 

(2)  The  claim  is  being  referred  solely 
for  the  purpose  of  securing  a  judgment 


against  the  debtor,  which  will  be  filed 
as  a  lien  against  the  debtor's  property 
pursuant  to  28  U.S.C.  3201  and  retiuned 
to  GSA  for  enforcement;  or 

(3)  The  debtor  has  the  clear  ability  to 
pay  the  claim  and  the  Government 
effectively  can  enforce  payment,  with 
due  regard  for  the  exemptions  available 
to  the  debtor  imder  state  and  Federal 
law  and  the  judicial  remedies  available 
to  the  Government. 

(c)  GSA  will  consult  with  the 
Financial  Litigation  Staff  of  the 
Executive  Office  for  United  States 
Attorneys  in  DoJ  prior  to  referring 
claims  valued  at  less  than  the  minimum 
amount. 
[FR  Doc.  03-17286  Filed  7-10-03:  8:45  am] 

BILLING  CODE  6820-34-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2187,  MB  Docket  No.  02-45,  RM- 
10373] 

Digital  Television  Broadcast  Service; 
Cadillac  and  Manistee,  Ml 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Central  Michigan  University, 
substitutes  DTV  channel  *17  for  DTV 
channel  *58  at  Cadillac,  and  substitutes 
DTV  channel  *58  for  DTV  channel  *17 
at  Manistee.  See  67  FR  10871,  March  11, 
2002.  DTV  channel  *17  can  be  allotted 
to  Cadillac  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  44-44-53  N.  and 
85-04-08  W.  with  a  power  of  500, 
HAAT  of  399  meters  and  with  a  DTV 
service  population  of  327  thousand. 
DTV  channel  *58  can  be  allotted  to 
Manistee  in  compliance  with  the 
principle  community  coverage 
requirements  of  Section  73.625(a)  at 
reference  coordinates  44-03-57  N.  and 
86-19-58  W.  with  a  power  of  200, 
HAAT  of  104  meters  and  with  a  DTV 
service  population  of  78  thousand. 
Since  the  communities  of  Cadillac  and 
Manistee  are  located  within  400 
kilometers  of  the  U.S. -Canadian  border, 
concurrence  from  the  Canadian 
government  has  been  obtained  for  these 
allotments.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-45, 
adopted  July  2,  2003,  and  released  July 
7,  2003.  The  full  text  of  this  docimient 
is  available  for  public  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC.  This 
dociunent  may  also  be  purchased  ftt)m 
the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW,  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com. 

List  of  Subjects  in  47  CFR  Fart  73 

Digital  television  broadcasting. 
Television. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  * 

PART  73— {AMENDED] 

■  1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.622    [Amended] 

■  2.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Michigan,  is  amended  by  removing  DTV 
channel  *58  and  adding  DTV  channel 
*17  at  Cadillac. 

■  3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
Michigan,  is  amended  by  removing  DTV 
channel  *  1 7  and  adding  DTV  channel 
*58  at  Manistee. 

Barbara  A.  Kreisman, 

Chief.  Video  Division.  Media  Bureau. 

[FR  Doc.  03-17575  Filed  7-10-03:  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  74 

[ET  Docket  No.  01-75;  RM-9418;  RM-9856; 
DA  03-1141] 

Revision  of  Broadcast  Auxiliary 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  This  document  suspends  the 
effectiveness  of  §§  74.502(d)  and 
74.638(b),  of  the  rules  published  March 
17,  2003.  (68  FR  12743)  from  April  16, 
2003  to  October  16,  2003.  Society  of    , 
Broadcast  Engineers  requested  a 
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Temporary  Stay  to  allow  Broadcast 
Auxiliary  Service  (BAS)  licensees  time 
to  provide  and  to  correct  BAS  receive 
site  information  in  our  licensing 
database,  the  Universal  Licensing 
System  (ULS),  to  ensure  that  the  new 
procedures  effectively  avert  interference 
to  existing  systems.  The  Commission 
adopted  and  released  an  Order  granting 
the  requested  relief  for  six  months,  on 
April  16,  2003.  suspending  the 
effectiveness  of  the  rules  until  October 
16,  2003. 


DATES:  Effective  April  16.  2003, 
§§  74.502(d)  and  74.6380)),  of  47  CFR 
Chapter  I  are  suspended  until  October 
16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ted 
Ryder,  Office  of  Engineering  and 
Technology,  (202)  418-2803. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order,  ET 
Docket  No.  01-75,  DA  03-1141,  adopted 
April  15,  2003,  and  released  April  15, 
2003.  The  full  text  of  this  dociunent  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC  Reference  Center  (Room  CY-A257) 
445  12th  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
document  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  445  12th  Street, 
SW.,  Room,  CY-B402,  Washington.  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  http://www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  MiUin  at  (202)  418-7426  or  TTY 
(202)  418-7365. 

Summary  of  the  Order 

1.  In  the  Order,  we  granted  a  Request 
for  Temporary  Stay  (Request)  filed  by 
the  Society  of  Broadcast  Engineers  (SBE) 
to  stay  the  effective  date  of  prior 
coorcUnation  procedures  adopted  by 
Report  and  Order,  for  most  fixed  point- 
to-point  Aural  and  TV  Broadcast 
Auxihary  Service  (BAS)  stations.  See. 
Revisions  to  Broadcast  Auxiliary  Service 
Rules  in  Part  74  and  Conforming 
Technical  Rules  for  Broadcast  Auxiliary 
Service,  Cable  Television  Relay  Service 
and  Fixed  Services  in  Parts  74,  78  and 
101  of  the  Commission's  rules,  ET 
Docket  No.  01-75.  FCC  02-298.  17  FCC 
Red  22979.  2002.  68  FR  12743.  March 
17.  2003.  SBE  requests  the  stay  to  allow 
BAS  licensees  time  to  provide  and  to 
correct  BAS  receive  site  information  in 
our  licensing  database,  the  Universal 
Licensing  System  (ULS),  to  ensure  that 
the  new  procedures  effectively  avert 
interference  to  existing  systems.  We 
grant  the  requested  relief  for  six  months, 
staying  the  effectiveness  of  §§  74.502(d) 


and  74.638(b).  of  the  rules  until  October 
16,  2003. 

2.  In  the  Report  and  Order,  we 
adopted  prior  coordination  procedures 
for  fixed  Aural  BAS  stations  above  944 
MHz  and  fixed  Television  BAS  (TV 
BAS)  stations  above  2110  MHz  under 
part  74.  We  adopted  these  procedures  to 
conform  procedures  for  fixed  BAS.  and 
Cable  Auxiliary  Relay  Service  (CARS) 
under  part  78,  with  those  already  in 
effect  for  Fixed  Microwave  Services  (FS) 
under  part  101,  §  101.103(d).  We  found 
that  the  FS  procedures  were  appropriate 
for  fixed  BAS  and  CARS,  stating  that 
uniform  procedures  for  bands  shared 
among  these  services  are  necessary  to 
promote  spectrum  efficiency  and  to 
minimize  the  possibility  of  harmful 
interference.  We  note  that  because  these 
procedures  were  already  in  effect  for 
Aural  and  TV  BAS  stations  in  the  bands 
6425-6525  MHz  and  17700-19700  MHz, 
the  new  rules  only  affect  fixed  BAS  in 
the  bands  944-952  MHz  (950  MHz) 
2450-2583.5  MHz  (2.5  GHz),  6875-7125 
MHz  (7  GHz),  and  12700-13250  MHz 
(13  GHz). 

3.  SBE  requests  a  one-year  stay  to 
allow  BAS  licensees  time  to  correct 
inaccurate  receive  site  information,  such 
as  geographic  coordinates,  antenna 
height,  make,  and  model.  It  notes  that 
these  errors  are  a  legacy  of  licensing 
schemes  previous  to  the  ULS  and  occur 
in  29%  of  all  fixed  point-to-point  BAS 
license  records.  SBE  further  notes  that 
receive  site  information  was  not  even 
required  prior  to  1974  and  that  it 
remains  missing  on  many  old  licenses. 
SBE  explains  that,  compared  to  the 
information  coordination  procedures 
currently  in  effect,  prior  coordination 
procedures  require  a  more  acciu^te 
database.  SBE  acknowledges  previous 
Commission  public  notices  asking 
broadcasters  to  examine  and  correct 
inaccuracies  in  the  ULS.. via  informal 
correction  procedures,  but  asserts  that 
with  the  adoption  of  the  prior 
coordination  procedures,  BAS  licensees 
will  now  have  a  greater  incentive  to 
ensiu-e  that  their  license  records  are  up 
to  date.  We  also  note  that  SBE  asserts 
that  interference  standards  for  the  mix 
of  analog,  hybrid  analog-digital,  and 
digital  hnks  encountered  in  BAS  need 
to  be  developed  and  formalized  before 
prior  coordination  procedures  can  take 
effect.  Life  Talk  Radio  and  CPBE 
support  SBE's  Request. 

4.  We  agree  with  SBE  that  legacy 
database  inaccuracies  in  the  ULS  could 
seriously  affect  the  efficacy  of  prior 
coordination  procedures,  which  was  not 
anticipated  when  the  Order  setting  these 
procedures  was  adopted.  We  will 
therefore  stay  for  six  months  the 
effective  date  of  the  prior  coordination 


procedures  for  fixed  BAS.  We  find  that 
this  six  month  time  period  is  the  proper 
balance  to  allow  sufficient  time  for  BAS 
licensees  to  correct  legacy  database 
inaccuracies  without  imnecessarily 
delaying  the  efficiency  and  protection 
benefits  offered  by  prior  coordination 
procedures. 

5.  The  Commission  generally  employs 
a  four-part  test  under  the  standard  set 
forth  in  Virginia  Petroleum  Jobbers 
Association  v.  Federal  Power 
Commission  in  determining  whether  to 
grant  motions  for  stay.  Under  this 
standard,  the  petitioner  must 
demonstrate  (1)  That  it  is  likely  to 
prevail  on  the  merits;  (2)  that  it  will 
suffer  irreparable  harm  if  a  stay  is  not 
granted;  (3)  that  other  interested  parties 
will  not  be  harmed  if  the  stay  is  granted; 
(4)  that  the  public  interest  favors  grant 
of  the  stay.  We  find  that  a  stay  is 
warranted. 

6.  First,  we  believe  the  database  issues 
raised  by  SBE  are  valid  and  have  merit. 
The  period  of  the  stay  will  provide  time 
for  Commission  staff  to  adtfress 
completion  and  correction  of  receive 
site  information  in  the  ULS  database,  so 
that  prior  coordination  procedures  can 
begin.  Second,  we  find  that  SBE  has 
demonstrated  that,  absent  a  stay,  BAS 
licensees  will  suffer  irreparable  harm 
because  there  is  an  increased  likelihood 
of  interference  to  their  receive  facilities. 
"Third,  we  find  that  granting  a  stay  for 
six  months  will  not  harm  any  interested 
parties.  As  with  our  finding  in  the 
Report  and  Order  that  use  of  existing 
local  coordination  procedures  would  be 
sufficient  to  avert  harmful  interference 
until  the  effective  date  of  the  prior 
coordination  procedures,  we  find  that 
continuance  of  these  procedures  during 
a  six-month  period  will  be  sufficient  to 
avert  harmful  interference.  Finally,  we 
find  that  the  public  interest  favors  a 
grant  of  a  temporary  stay,  given  the 
short  time  before  the  new  rules  would 
be  effective  and  the  benefits  of  reducing 
the  risk  for  harmful  interference  to 
existing  BAS  receive  facilities. 

7.  With  regard  to  SBEs  assertion  that 
adequate  time  must  be  provided  for 
interference  standards  to  be  developed, 
we  note  that  five  months  has  already 
passed  since  the  release  of  the  Report 
and  Order  on  November  13, .2002. 
Moreover,  as  we  pointed  out  in  the 
Report  and  Order,  the  existing  baseline 
interference  criteria  for  13  GHz  BAS  in 
current  §  74.638  are  idenUcal  to  those 
for  FS  in  §  101.105.  Also,  the  FS  criteria     ' 
in  §  101.105(c)  akeady  provide  the 
flexibility  to  follow  generally  acceptable 
good  engineering  practices,  such  as  the 
existing  interference  criteria  already  in 
use  by  broadcasters  and  cited  by  SBE, 
and  we  would  therefore  be  hesitant  to 
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further  delay  prior  coordination  for  the 
mix  of  signals  needed  to  effect  transition 
to  DTV  pending  the  development  of 
more  detailed  criteria. 

Ordering  Clauses 

8.  Pursuant  to  sections  4{i)  of  the 
Commimications  Act,  as  amended,  47 
U.S.C.  154(i),  and  1.429  (k)  of  the 
Commissions  rules.  47  CFR  1.429  (k). 
that  the  Society  of  Broadcast  Engineers' 
Request  for  Temporary  Stay  of  the  rules 
is  granted,  suspending  effect  of  these 
rules  until  October  16,  2003. 

Federal  Communications  Commission. 

Geraldine  Matise, 

Deputy  Chief,  Policy  and  Rules  Division, 

Office  of  Engineering  and  Technology. 

[FR  Doc.  03-17569  Filed  7-10-03;  8:45  ami 
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GENERAL  SERVICES 
AOMINISTRATION 

48  CFR  Parts  501 ,  538,  and  -552 

[GSAR  Amendment  2003-02;  GSAR  Case 
No.  2002-<3507] 

RIN  3090-AH79 

General  Services  Administration 
Acquisition  Regulation;  Consolidation 
of  Industrial  Funding  Fee  and  Sales 
Reporting  Clauses;  Reduction  in 
Amount  of  Industrial  Funding  Fee 

AGENCIES:  General  Services 
Administration  (GSA),  Office  of 
Acquisition  Policy. 
action:  Final  rule. 

SUMMARV:  The  General  Services 
Administration  (GSA)  is  amending  the 
General  Services  Administration 
Acquisition  Regulation  (GSAR)  to  give 
GSA's  Federal  Supply  Service  (FSS)  the 
unilateral  right  to  change  the  percentage 
rate  of  the  Industrial  Funding  Fee  (IFF) 
in  Multiple  Award  Schedule  (MAS) 
contracts.  The  final  rule  also  modifies 
and  consolidates  provisions  of  two 
existing  GSA  clauses  that  implement 
collection  of  the  IFF  by  FSS  on  sales 
from  all  Federal  Supply  Schedule 
contracts.  These  clauses  are  Industrial 
Funding  Fee  and  Contractor's  Report  of 
Sales.  They  have  been  consolidated  into 
a  single  clause,  Industried  Funding  Fee 
and  Sales  Reporting.  This  new  clause 
eliminates  duplicative  information  from 
the  preceding  clauses,  clarifies  sales 
reporting  procedures,  and  describes  the 
procedures  FSS  will  utilize  to 
unilaterally  effect  future  IFF  rate 
changes. 

Additionally,  while  the  GSAR  does 
not  specify  the  percentage  rate  of  the 
IFF,  GSA's  Federal  Supply  Service 


intends  to  lower  the  current  IFF  rate 
fitjm  1.0  percent  to  0.75  percent  of 
reported  sales,  effective  January  1,  2004. 
The  final  rule  gives  GSA's  Federal 
Supply  Service  the  authority  to  change 
the  IFF  after  consulting  with  OMB  prior 
to  effecting  any  futiu-e  changes. 

The  January  1,  2004,  change  will  be 
implemented  by  means  of  a  bilateral 
contract  modification  to  be  executed 
electronically.  As  consideration  to 
Federal  Supply  Schedule  contractors  for 
any  potential  costs  incurred  as  the 
direct  result  of  this  change,  FSS  will 
allow  these  vendors  to  continue  to 
include  the  1  percent  IFF  in  their 
contract  prices  imtil  December  31,  2003, 
but  to  forward  to  FSS  an  IFF  of  0.75 
percent  for  reported  sales  for  the  period 
of  October  1,  2003,  through  December 
31,  2003.  Examples  of  the  type  of  costs 
GSA  anticipates  contractors  could  incur 
include  updating  published  prices  and 
modifying  accoimting  systems. 
DATES:  Effective  Date:  July  11,  2003. 

Applicability  Date:  Solicitations 
issued  and  contracts  awarded  after  July 
1,  2003,  shall  comply  with  this  change. 
Existing  FSS  contracts  shall  be  modified 
by  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurie  Duarte.  Regulatory  Secretariat, 
Room  4035,  GS  Building,  Washington, 
DC,  20405.  (202)  501-4225,  for 
information  pertaining  to  status  or 
publication  schedules.  For  clarification 
of  content,  contact  Vonda  J.  Sines, 
Procurement  Analyst,  at  (703)  305- 
7542,  or  Linda  Nelson,  Procurement 
Analyst,  at  (202)  501-1900.  Please  cite 
GSAR  Amendment  2003-02,  GSAR  case 
2002-G507.  The  TTY  Federal  Relay 
Number  for  further  information  is  1- 
800-877-8973. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Services  Administration 
published  a  proposed  rule  in  the 
Federal  Register  at  68  FR  13212,  March 
18,  2003,  with  request  for  conunents. 
Comments  were  received  from  1 1 
respondents,  representing  individual 
vendors  as  well  as  associations.  GSA 
considered  all  comments  and  concluded 
that  the  proposed  rule  should  be 
converted  to  a  final  rule  with  certain 
changes.  Accordingly,  the  final  rule: 

1.  Revises  the  clause  at  552.238- 
74(a)(3)  to  make  clear  that  reportable 
sales  do  not  include  those  made  under 
FAR  Part  14  or  non-FAR  contracts,  but 
do  include  sales  to  states  and  localities 
under  Cooperative  Purchasing  authority. 

2.  Makes  minor  restructuring  and 
editorial  changes  to  the  clause  at 
552.238-74  to  provide  a  clearer  intent  of 
the  clause  language. 


3.  Adds  the  words  "and  Sales 
Reporting"  to  the  clause  at  552.215-71,    . 
Examination  of  Records  by  GSA 
(Multiple  Award  Schedules). 

B.  Summary  and  Discussion  of 
Significant  Public  Comments 

1.  IFF  not  currently  included.  Five 
Schedule  contractors  indicated  that  they 
did  not  realize  the  IFF  was  intended  to 
be  passed  on  to  their  customers. 

Response:  GSA  intends  that  the  IFF 
cost  be  borne  by  the  customer  and 
merely  collected  and  remitted  by 
Schedule  contractors.  Ail  current 
Multiple  Award  Schedule  (MAS) 
contracts  contain  the  clause  at  552.238- 
76,  Industrial  Funding  Fee.  This  clause 
requires  that  the  IFF  be  included  in  the 
award  price(s)  and  reflected  in  the  total 
amoimt  charged  to  ordering  activities. 
GSA  is  consolidating  and  streeunlining 
the  current  Industrial  Funding  Fee  and 
Contractor's  Report  of  Sales  clauses  to 
make  doing  business  vrith  the  agency 
easier  for  Schedule  contractors. 

2.  Covered  sales.  Three  respondents 
stated  that  a  sale  should  be  subject  to 
the  IFF  only  if  the  order  references  the 
vendor's  GSA  Schedule  or  both  the 
vendor  and  the  purchasing  agency  agree 
that  the  piu-chase  is  being  made  under 
the  vendor's  MAS  contract.  They  further 
commented  that  GSA  should  not  require 
a  vendor  to  provide  the  burden  of  proof 
that  a  sale  was  made  outside  the 
Schedule. 

Response:  Under  current  policy,  GSA 
will  consider  the  totality  of  the 
circumstances  in  determining  if  a  sale  is 
subject  to  the  IFF.  The  final  rule  does 
not  alter  this  policy,  but  recognizes     ; 
various  circimistances  under  which  a 
sale  would  not  be  subject  to  the  IFF 
(e.g.,  contracts  awarded  under  FAR 
parts  12,  13,  14,  or  15,  or  a  non-FAR 
contract).  This  clarification  is  designed 
to  help  ensure  that  sales  conducted 
outside  the  authority  of  the  Schedules 
program  are  not  made  subject  to  the  IFF, 
even  if  the  product  or  service  being 
puirchased  is  also  available  on  a 
Schedule  contract. 

Since  vendors  always  have  the  ability 
to  make  sales  outside  the  Schedule,  they 
need  to  establish  with  their  customers  at 
the  time  of  order  placement  whether  a 
sale  is  being  conducted  under  or  outside 
the  Schedule.  This  distinction  is 
important,  since  FSS,  as  a  fee-for-service 
operation,  must  rely  on  the  fees 
generated  from  Schedule  sales  to  cover 
expenses  associated  with  the  MAS 
program. 

3.  Consideration.  Five  comments 
suggested  that  the  costs  of  reprinting 
price  lists/catalogs  or  of  maintaining 
separate  price  lists  are  substantially 
greater  than  the  consideration  offered, 
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or  that  some  unrecoverable  vendor  costs 
might  not  have  been  identified  by  GSA. 
Two  respondents  made  suggestions 
regarding  consideration  to  contractors 
for  futuje  IFF  changes. 

Response:  The  consideration  GSA 
offered  takes  into  account  the  types  of 
costs  that  GSA  beheves  vendors, 
especially  small  businesses,  would 
reasonably  be  expected  to  encounter.  In 
an  effort  to  minimize  contractor  costs 
associated  with  this  action,  the  final 
rule  requires  only  that  vendors  update 
catalogs  or  price  lists;  vendors  need  not 
reprint  them.  Contractors  may  utilize 
stickers  to  announce  price  changes  until 
their  supply  of  catalogs  is  exhausted. 
With  respect  to  future  consideration, 
GSA  will  make  this  determination  based 
on  the  totality  of  circiunstances  of  any 
future  IFF  change. 

4.  Implementation  schedule.  Two 
comments  suggested  that  GSA  consider 
delaying  the  rule  to  permit  further 
evaluation  of  a  more  reasonable 
implementation  schedule  or  revise  the 
proposed  implementation  schedule. 
Response:  GSA  believes  the  final 
implementation  schedule  is  reasonable 
given  the  underlying  policy  objectives 
of  the  program  and  based  on  informal 
dialogue  with  industry  during  the 
development  of  the  rule.  Industry  will 
have  been  on  notice  of  the  coming 
change  nearly  9  months  before  the 
changes  take  effect.  To  reduce 
disruption,  the  selected  implementation 
schedule  coincides  with  the  beginning 
of  a  sales  quarter. 

5.  Advance  notice.  Foin  respondents 
requested  that  Schedule  contractors  be 
notified  a  specified  number  of  months 
{e.g.,  9  months)  in  advance  of  a  change 
to  the  IFF. 

Response:  GSA  believes  that  the 
imposition  of  a  mandatory  minimum 
wait  period  would  place  an 
inappropriate  constraint  on  its  ability  to 
effectively  manage  the  schedules 
program.  However.  GSA  appreciates 
vendors'  need  for  sufficient  notice  of 
IFF  rate  changes  and  intends  to  provide 
notice  as  far  in  advance  as  is  practicable 
under  the  circumstances  surrounding 
any  ftitiue  chances  to  the  IFF. 

6.  Affected  sales.  Four  respondents 
stated  that  the  rule  should  (1)  clarify 
that  the  change  would  be  effective  only 
on  new  sales  after  January  1,  2004,  and 
(2)  explain  how  delivery  and  task  orders 
with  extended  delivery  periods  will  be 
treated. 

Response:  As  stated  in  this  Federal 
Register  notice,  the  IFF  rate  change 
applies  to  sales  made  on  or  after  January 
1,  2004.  With  respect  to  purchase  orders 
with  extended  delivery  and  task  orders 
with  extended  delivery/performance 
periods,  contractors  will  be  expected  to 


remit  0.75  percent  (rather  than  1.0 
percent)  upon  the  effective  date  of  the 
IFF  rate  change.  However,  prices  in  that 
order  will  stay  the  same  through  the 
remainder  of  performance.  Orders  may 
be  renegotiated  at  the  option  of  the 
applicable  buying  agency  and  the 
contractor.  For  example,  a  firm-fixed- 
price  order  placed  on  August  1,  2003, 
with  a  period  of  performance  through 
July  31,  2004.  would  not  need  to  be 
renegotiated  during  the  order  period, 
but  the  contractor  would  report  and 
remit  IFF  at  the  reduced  0.75  percent 
rate  beginning  on  January  1 ,  2004. 
Under  certain  circumstances,  vendors 
will  be  expected  to  renegotiate  Blanket 
Purchase  Agreements  (BPAs)  with  their 
customers  in  order  to  pass  along  a  price 
reduction  to  the  oistomer  when  the  IFF 
is  reduced.  For  example,  if  EPA  pricing 
at  award  had  been  set  at  $100  per  unit, 
it  will  have  to  be  renegotiated.  On  the 
other  hand,  if  the  pricing  had  been 
discounted  to  be  10  percent  below 
prices  in  the  applicable  MAS  contract, 
there  would  be  no  need  to  renegotiate 
the  EPA. 

7.  Special  pricing  arrangements.  Two 
comments  stated  that  the  draft  rule  is 
not  explicit  enough  on  the  subject  of 
existing  leases,  leasebacks,  and  other 
contractual  pricing  conditions  and 
could  lead  to  future  questions  and 
possible  misinterpretations  involving 
the  proper  IFF  collection  and  remittance 
on  October  1. 

Response:  All  leases  established  on  or 
before  December  31,  2003,  will  not  have 
to  be  renegotiated.  Renegotiation  may 
occur  at  the  option  of  the  applicable 
buying  agency  and  the  contractor. 
Contractors  will  start  remitting  0.75 
percent  vs.  1  percent  IFF  as  of  January 
1,  2004.  All  new  leases  awarded  on  or 
after  January  1,  2004,  must  contain  the 
0.75  percent  IFF  rate. 

8.  Voluntary  pass-through  reduction. 
One  contractor  suggested  that  GSA 
permit  vendors,  at  their  option,  to 
continue  charging  the  1  percent  IFF 
until  the  next  negotiation  for  a  price 
increase  (or  decrease),  even  though 
contractors  would  be  remitting  IFF  to 
GSA  at  the  reduced  0.75  percent  rate. 

Response:  Reducing  the  IFF  collected 
from  vendors  without  requiring  a 
corresponding  reduction  in  the  price 
charged  to  customers  does  not  meet 
GSA's  objective  of  helping  customers 
meet  mission  needs  at  less  expense  to 
the  taxpayer.  - 

9.  Requiring  IFF  in  contract  prices. 
One  respondent  stated  that  while  GSA 
has  the  unilateral  right  to  revise  the  IFF, 
it  does  not  have  the  imilateral  right  to 
require  contractors  to  modify  their 
contracts  to  reflect  any  IFF  that  GSA 
might  choose  to  establish. 


Response:  Ey  executing  the  bilateral 
modification  resulting  fi-om  the  rule,  a 
contractor  will  agree  to  GSA's  Federal 
Supply  Service  having  the  unilateral 
right  to  require  that  the  contract  contain 
prices  that  include  the  current  IFF.  To 
successfiilly  manage  the  Schedules 
program,  FSS  needs  to  have  the  ability 
to  manage  its  revenue  and  needs  to 
retain  this  unilateral  right.  Upon 
implementation  of  any  rate  change, 
contractor  prices  will  not  move  upward 
or  dovraward;  the  published  contract 
prices  will  change  only  according  to  the 
portion  that  is  IFF. 

10.  Web  site  content.  One  comment 
suggested  that  in  addition  to  utilizing  an 
agency  website  to  publish  the  current 
IFF,  GSA  should  use  all  other  available 
means  to  publish  the  rate  and  should 
maintain  additional,  historic  IFF  data  on 
the  website. 

Response:  The  agency  website  will 
continuously  post  the  current  IFF  rate, 
and  the  site's  content  will  be 
periodically  reviewed.  FSS  values  its 
partnership  with  industry  and  related 
associations  and  will  continue  to  work 
vfith  them  to  take  every  practicable  step 
to  widely  pubUcize  any  fuhu«  changes. 

11.  Transitioning  electronic  vendor 
registration  One  respondent 
recommended  that  FSS  develop  a 
transition  plan  to  phase  out  the 
registration  requirements  under  its 
Vendor  Support  system  and  develop  a 
mechanism  linked  to  Central  Contractor 
R^istration  (CCR). 

Response:  While  this  comment  does 
not  pertain  to  the  rule-making  process, 
FSS  appreciates  the  suggestion  and  vdll 
consider  it  in  the  futiure. 
12.  Designated  official.  One  comment 
•  cited  the  inconsistency  in  wording 
within  the  clause  and  in  the  explanatory 
material  in  the  draft  rule  regarding  the 
official  designated  the  authority  to 
change  tiie  IFF  rate.  The  respondent 
recommended  more  uniform  language. 
Response:  Wherever  possible  in  the 
clause  and  in  other  parts  of  the  final 
rule,  wording  has  been  changed  to  use 
"GSA's  Federal  Supply  Service"  or 
"FSS,"  as  appropriate,  as  the  authority 
for  purposes  of  consistency. 

13.  Clarifying  clause  wording.  One 
comment  suggested  deleting 
"statutorily-based"  from  paragraph 
(b)(2)  of  the  clause  at  552.238-74, 
stating  that  the  wording  is  confusing, 
unnecessary,  and  creates  the  impression 
that  the  IFF  amount  is  set  by  statute. 
Response:  This  language  has  been 
deleted  bom  the  clause. 


C  Executive  Order  12866 

"This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
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Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

D.  Regulatory  Flexibility  Act 

The  General  Services  Administration 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  purpose  of  the  rule  is  to 
assign  to  GSA  the  sole  discretion  to  set 
the  rate  of  the  IFF  and  to  clarify  for 
contractors  how  to  handle  changes  in 
the  IFF.  The  rule  also  modifies  and 
consolidates  the  provisions  of  two 
existing  GSAR  clauses  in  terms  of  sales 
reporting  and  procedures  changes  when 
the  IFF  rate  changes.  While  some  78 
percent  of  the  Federal  Supply  Schedule 
contracts  represent  small  business 
concerns,  all  contractors  holding 
Federal  Supply  Schedules  are  already 
required  to  report  quarterly  sales  and  to 
periodically  submit  the  Industrial 
Funding  Fee  to  FSS.  The  final  rule  does 
not  change  these  two  requirements.  It 
does  require  both  small  and  large 
businesses  to  execute  appropriate 
bilateral  contract  modifications  and  to 
make  changes  to  published  prices  and 
accounting  systems.  GSA  will  mitigate 
the  anticipated  cost  to  contractors  for 
these  changes  by  offering  consideration 
based  on  reported  sales  for  the  period  of 
October  1.  2003,  through  December  31, 
2003. 

E.  Paperwork  Reduction  Act 

Prior  clause  552.238-74,  Contractor's 
Report  of  Sales,  contained  an 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  {44  U.S.C. 
3501  et  seq.)  that  was  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  and  assigned  control 
niunber  3090-0121.  Prior  clause 
552.238-76,  Industrial  Funding  Fee, 
also  contains  an  information  collection 
requirement  that  is  subject  to  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  However,  the  estimated 
burden  for  this  clause  has  been 
determined  to  be  zero,  and  GSA  has  a 
blanket  approval  under  control  number 
3090-0250  fi^om  OMB  for  information 
collections  with  a  zero  burden  estimate. 

The  consolidation  of  information  from 
these  two  clauses  into  a  single  clause 
results  in  ilo  additional  burden  and, 
therefore,  no  additional  approval  from 
OMB  is  required. 

List  of  Subjects  in  48  CFR  Parts  501, 
538.  and  552 

Government  procurement. 


Dated:  July  7,  2003. 
David  A.  Drabkin, 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

■  Therefore,  GSA  amends  48  CFR  parts 
501,  538,  and  552  as  set  forth  below: 

■  1.  The  authority  citation  for  48  CFR 
parts  501,  538,  and  552  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  501— GENERAL  SERVICES 
ADMINISTRATION  ACQUISITION 
REGULATION  SYSTEM 

501-106    [Amended] 

■  2.  Amend  section  501.106  at  GSAR 
reference  552.238-74  by  removing  the 
OMB  Control  Number  "3090-0121"  and 
adding  "3090-0121  &  3090-0250"  in  its 
place. 

■  3.  Amend  section  538.273  by  revising 
paragraph  (b)(1);  and  by  removing 
paragraph  {b)(3).  The  revised  text  reads 
as  follows: 

538^73    Contract  clauses. 

***** 

(b)  *  *  * 

(1)  552.238-74,  Industrial  Funding 
Fee  and  Sales  Reporting. 


PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

■  4.  Amend  section  552.212-71  by 
revising  the  date  of  the  clause;  and  in 
paragraph  (b)  by  revising  entry  552.238- 
74  to  read  as  follows: 

552.21 2-71     Contract  Terms  and 
Conditions  Applicable  to  GSA  Acquisition 
of  Commercial  Items. 


Contract  Terms  and  Conditions 
Applicable  to  GSA  Acquisition  of 
Commercial  Items  (July  2003) 

***** 

(b)  Clauses. 

*****, 

552.238-74     hidustrial 

Funding  Fee  and  Sales  Reporting 


*         * 


*         * 


552.212-72    [Amended] 

■  5.  Amend  section  552.212-72  by 
revising  the  date  of  the  clause  to  read 
"(July  2003)";  and  by  removing  from  the 

end  of  paragraph  (b)  " 552.238-76 

Industrial  Funding  Fee". 

552.215-71    [Amended] 

■  6.  Amend  section  552.215-71  by 
revising  the  date  of  the  clause  to  read 
"(JULY  2003)";  and  in  the  first  sentence 


of  the  clause  by  adding  "and  Sales 

Reporting"  after  the  word  "Fee". 

■  7.  Revise  section  552.238-74  to  read  as 

follows: 

552.238-74    industrial  Funding  Fee  and 
Sales  Reporting. 

As  prescribed  in  538.273(b)(1),  insert 
the  following  clause: 

Industrial  Funding  Fee  and  Sales  Reporting 
(July  2003) 

(a)-Reporting  of  Federal  Supply  Schedule 
Sales.  The  Contractor  shall  report  all  contract 
sales  under  this  contract  as  follows: 

(1)  The  Contractor  shall  accurately  report 
the  dollar  value,  in  U.S.  dollars  and  rounded 
to  the  nearest  whole  dollar,  of  all  sales  under 
this  contract  by  calendar  quarter  (January  1- 
March  31,  April  1-June  30,  July  l-September 
30,  and  October  l-December  31).  The  dollar 
value  of  a  sale  is  the  price  paid  by  the 
Schedule  user  for  products  and  services  on 

a  Schedule  task  or  delivery  order.  The 
reported  contract  sales  value  shall  include 
the  Industrial  Funding  Fee  (IFF).  The 
Contractor  shall  maintain  a  consistent 
accounting  method  of  sales  reporting,  based 
on  the  Contractor's  established  commercial 
accounting  practice.  The  acceptable  points  at 
which  sales  may  be  reported  include — 

(i)  Receipt  of  order; 

(ii)  Shipment  or  delivery,  as  applicable; 

(iii)  Issuance  of  an  invoice;  or' 

(iv)  Payment. 

(2)  Contract  sales  shall  be  reported  to  FSS 
within  30  calendar  days  following  the 
completion  of  each  reporting  quarter.  The 
Contractor  shall  continue  to  furnish  quarterly 
reports,  including  "zero"  sales,  through 
physical  completion  of  the  last  outstanding 
task  order  or  delivery  order  of  the  contract. 

(3)  Reportable  sales  under  the  contract  are 
those  resulting  from  sales  of  contract  items  to 
authorized  users  unless  the  purchase  was 
conducted  pursuant  to  a  separate  contracting 
authority  such  as  a  Governmentwide 
Acquisition  Contract  (GWAC);  a  separately 
awarded  FAR  Part  12,  FAR  Part  13,  FAR  Part 
14.  or  FAR  Part  15  procurement;  or  a  non- 
FAR  contract.  Sales  made  to  state  and  local 
goverrunents  under  Cooperative  Purchasing 
authority  shall  be  counted  as  reportable  sales 
for  IFF  purposes. 

(4)  The  Contractor  shall  electronically 
report  the  quarterly  dollar  value  of  sales, 
including  "zero"  sales,  by  utilizing  the 
automated  reporting  system  at  an  Internet 
website  designated  by  the  General  Services 
Administration  (GSA)'s  Federal  Supply 
Service  (FSS).  Prior  to  using  this  automated 
system,  the  Contractor  shall  complete 
contract  registration  with  the  FSS  Vendor 
Support  Center  (VSC).  The  website  address, 
as  well  as  registration  instructions  and 
reporting  procedures,  will  be  provided  at  the 
time  of  award.  The  Contractor  shall  report 
sales  separately  for  each  National  Stock 
Number  (NSN),  Special  Item  Number  (SIN), 
or  sub-item. 

(5)  The  Contractor  shall  convert  the  total 
value  of  sales  made  in  foreign  currency  to 
U.S.  dollars  using  the  "Treasury  Reporting 
Rates  of  Exchange"  issued  by  the  U.S. 
Department  of  Treasury,  Financial 
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Management  Service.  The  Contractor  shall 
use  the  issue  of  the  Treasury  report  in  effect 
on  the  last  day  of  the  calendar  quarter.  The 
report  is  available  from  Financial 
Management  Service,  International  Funds 
Branch,  Telephone:  (202)  874-7994,  Internet: 
ntm://www.fms.treas.gov/intn.html. 

(b)  The  Contractor  shall  remit  the  IFF  at  the 
rate  set  by  GSA's  FSS. 

(1)  The  Contractor  shall  remit  the  IFF  to 
FSS  in  U.S.  dollars  writhin  30  calendar  days 
after  the  end  of  the  reporting  quarter;  final 
payment  shall  be  remitted  within  30  days 
after  physical  completion  of  the  last 
outstanding  task  order  or  delivery  order  of 
the  contract. 

(2)  The  IFF  represents  a  percentage  of  the 
total  quarterly  sales  reported.  This  percentage 
IS  set  at  the  discretion  of  GSA's  FSS.  GSA's 
FSS  has  the  unilateral  right  to  change  the 
percentage  at  any  time,  but  not  more  than 
once  per  year.  FSS  will  provide  reasonable 
notice  prior  to  the  effective  date  of  the 
change.  The  IFF  reimburses  FSS  for  the  costs 
of  operating  the  Federal  Supply  Schedules 


Program  and  recoups  its  operating  costs  &«m 
ordering  activities.  Offerors  must  include  the 
IFF  in  their  prices.  The  fee  is  included  in  the 
award  price(s)  and  reflected  in  the  total 
amount  charged  to  ordering  activities.  FSS 
will  post  notice  of  the  current  IFF  at  http:/ 
/72a.fss.gsa.gov/  OT  successor  website  as 
appropriate. 

(c)  Within  60  days  of  award,  an  FSS 
representative  will  provide  the  Contractor 
with  specific  written  procedural  instructions 
on  remitting  the  IFF.  FSS  reserves  the 
unilateral  right  to  change  such  instructions 
bom  time  to  time,  following  notification  to 
the  Contractor. 

(d)  Failure  to  remit  the  full  amount  of  the 
IFF  within  30  calendar  days  after  the  end  of 
the  applicable  reporting  period  constitutes  a 
contract  debt  to  the  United  States 
Government  under  the  terms  of  FAR  Subpart 
32.6.  The  Government  may  exercise  all  rights 
under  the  Debt  Collection  Improvement  Act 
of  1996,  including  withholding  or  setting  off 
payments  and  interest  on  the  debt  (see  FAR 
clause  52.232-17,  Interest).  Should  the 


Contractor  fail  to  submit  the  required  sales 
reports,  falsify  them,  or  fail  to  timely  pay  the 
IFF,  this  is  sufficient  cause  for  the 
Government  to  terminate  the  contract  for 
cause. 

(End  of  clause) 
552.236-76    [Reserved] 

■  8.  Remove  and  reserve  section 
552.238-76. 

552.238-79    [Amended] 

■  9.  Amend  section  552.238-79  by 
revising  the  date  of  the  clause  to  read 
"(July  2003)";  and  in  the  first  sentence  of 
paragraph  (c)  of  the  clause  by  removing 
"Contractor's  Report  of  Sales"  and 
adding  "Industrial  Funding  Fee  and 
Sales  Reporting"  in  its  place. 

[FR  Doc.  03-17552  Filed  7-6-03;  3:24  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-57 
[GSPMR  Case  2003-105-2] 
RIN  3090-AH85 

Administrative  Wage  Garnishment 

AGENCY:  Office  of  Finance,  General 
Services  Administration  (GSA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  General  Services 
Administration  (GSA)  is  proposing  to 
amend  its  regulations  to  implement  the 
administrative  wage  garnishment 
provisions  contained  in  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA).  Wage  garnishment  is  a  process 
whereby  an  employer  withholds 
amounts  from  an  employee's  wages  and 
pays  those  amounts  to  the  employee's 
creditor  in  satisfaction  of  a  withholding 
order.  The  DCIA  authorizes  Federal 
agencies  to  administratively  garnish  the 
disposable  pay  of  an  individual  to 
collect  delinquent  non-tax  debts  owed 
to  the  United  States  in  accordance  with 
regulations  issued  by  the  Secretary  of 
the  Treasury. 

This  part  was  previously  titled 
Collection  of  Debts  by  Tax  Refund 
Offset.  Effective  January  1,  1999,  the 
Department  of  Treasury  started  to 
conduct  the  teix  refund  offset  program  as 
part  of  the  centralized  offset  program, 
known  as  the  Treasury  Offset  Program 
(TOP),  operated  by  the  Financial 
Management  Service  (FMS),  a  bureau  of 
the  Department  of  Treasury.  Since  GSA 
has  a  cross-servicing  agreement  with 
FMS,  which  includes  the  TOP,  the 
collection  of  debts  by  tax  refund  offset 
is  no  longer  valid  and  is  rescinded  and 
replaced  with  the  new  part  regarding 
administrative  wage  garnishment. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
September  9,  2003  to  be  considered  in 
the  formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
Office  of  the  Chief  Financial  Officer 


(BCD),  1800  F  Street,  NW.,  Room  3121, 
ATTN:  Michael  J.  Kosar,  Washington, 
DC  20405.  Submit  electronic  comments 
via  the  Internet  to:  mike.kosar@gsa.gov 
Please  submit  comments  only  and  cite 
GSPMR  Case  2003-105-2  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Regulatory  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Michael  J.  Kosar,  (202)  501- 
2029.  Please  cite  GSPMR  case  2003- 
105-2. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  rule  is  proposed  to  implement 
the  wage  garnishment  provision  in 
section  31001(o)  of  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA),  Pub. 
L.  104-134,  110  Stat.  1321-358  (Apr.  26, 
199fe),  codified  at  31  U.S.C.  3720D. 
Wage  garnishment  Is  a  process  whereby 
an  employer  withholds  amounts  from 
an  employee's  wages  and  pays  those 
cunounts  to  the  employee's  creditor  in 
satisfaction  of  a  withholding  order.  The 
DCIA  authorizes  Federal  agencies  to 
administratively  garnish  up  to  15%  of 
the  disposable  pay  of  a  debtor  to  satisfy 
delinquent  non-tax  debt  owed  to  the 
United  States.  Prior  to  the  enactment  of 
the  DCIA,  agencies  were  required  to 
obtain  a  court  judgment  before 
garnishing  the  wages  of  non-Federal 
employees.  Section  31001{o)  of  the 
DCIA  pre-empts  State  laws  that  prohibit 
wage  garnishment  or  otherwise  govern 
wage  garnishment  procedures. 

As  authorized  by  the  DCIA,  a  Federal 
agency  collecting  delinquent  non-tax'' 
debt  may  administratively  garnish  a 
delinquent  debtor's  wages  ia  accordance 
with  regulations  promulgated  by  the 
Secretary  of  the  Treasury.  The  Financial 
Management  Service  (FMS),  a  bureau  of 
the  Department  of  the  Treasury,  is 
responsible  for  promulgating  the 
regulations  implementing  this  and  other 
debt  collection  tools  established  by  the 
DCIA. 

In  accordance  with  the  requirements 
of  the  DCIA,  this  proposed  rule 
establishes  the  following  rules  and 
procedures: 

1.  Notice 

At  least  30  days  before  GSA  initiates 
garnishment  proceedings,  the  Agency 


will  give  the  debtor  written  notice  | 

informing  him  or  her  of  the  nature  and 
amount  of  the  debt,  the  intention  of 
GSA  to  collect  the  debt  through 
deductions  from  pay,  and  an 
explanation  of  the  debtor's  rights 
regarding  the  proposed  action. 

a.  Rights  of  the  Debtor 

GSA  will  provide  the  debtor  with  an 
opportunity  to  inspect  and  copy  records 
related  to  the  debt,  to  establish  a 
repajonent  agreement,  and  to  receive  a 
hearing  concerning  the  existence  and/or 
amount  of  the  debt  and/or  the  terms  of 
*a  repayment  schedule.  A  hearing  will  be 
held  prior  to  the  issuance  of  a 
withholding  order  if  the  debtor's  request 
is  received  timely.  For  hearing  requests 
that  are  not  received  in  the  specified 
time  frame,  GSA  will  not  delay  issuance 
of  the  withholding  order  prior  to 
conducting  a  hearing.  GSA  will  not 
garnish  the  wages  of  a  debtor  who  has 
been  involuntarily  separated  from 
employment  until  that  individual  has 
been  reemployed  continuously  for  at 
least  12  months.  The  debtor  bears  the 
burden  of  informing  GSA  of  the 
circumstances  surrounding  an 
involuntary  separation  from 
employment. 

3.  Employer's  Responsibilities 

GSA  will  send  to  the  employer  of  a 
delinquent  debtor  a  wage  garnishment 
order  directing  that  the  employer  pay  a 
portion  of  the  debtor's  wages  to  GSA. 
This  proposed  rule  requires  the  debtor's 
employer  to  certify  certain  payment 
information  about  the  debtor.  Employers 
will  not  be  required  to  vary  their  normal 
pay  cycles  in  order  to  comply  with  the 
garnishment  order. 

The  DCIA  prohibits  employers  from 
taking  disciplinary  actions  against  the 
debtor  based  on  the  fact  that  the  debtor's 
wages  are  subject  to  administrative 
garnishment.  In  addition,  the  DCIA 
authorizes  GSA  to  sue  an  employer  for 
amounts  not  properly  withheld  from  the 
wages  payable  to  the  debtor. 

B.  Executive  Order  12866 

This  rule  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  It  is  hereby 
certified  this  regulation,  including  the 
certification  referenced  in  this  proposed 
rule  (see  §  105-57.007  of  this  part),  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Although  a  substantial  number 


of  small  entities  will  be  subject  to  this 
regulation  and  to  the  certification 
requirement  in  this  rule,  the 
requirements  will  not  have  a  significant 
economic  impact  on  these  entities. 
Employers  of  delinquent  debtors  must 
certify  certain  information  about  the 
debtor  such  as  the  debtor's  employment 
status  and  earnings.  This  information  is 
contained  in  the  employer's  payroll 
records.  Therefore,  it  will  not  take  a 
significant  amount  of  time  or  result  in 
a  significant  cost  for  an  employer  to 
complete  the  certification  form.  Even  if 
an  employer  is  served  withholding 
orders  on  several  employees  over  the 
course  of  a  year,  the  cost  imposed  on  the 
employer  to  complete  the  certifications 
would  not  have  a  significant  economic 
impact  on  that  entity.  Employers  are  not 
required  to  vary  their  normal  pay  cycles 
in  order  to  comply  with  a  withholding 
order  issued  pursuant  to  this  rule. 

C.  Regulatory  Flexibility  Act 

It  is  hereby  certified  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  regulation  either  (1) 
results  in  greater  flexibiUty  for  GSA  to 
streamline  debt  collection  regulations, 
or  (2)  reflects  the  statutory  language 
contained  in  the  DCIA.  Accordingly,  a 
Regulatory  Flexibility  Analysis  is  not 
required. 

D.  Executive  Order  13132 

This  regulation  will  not  have  a 
substantial  direct  effect  on  the  states,  on 
the  relationship  between  the  national 
government  and  the  states,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
it  is  determined  this  regulation  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

Ibis  regulation  will  not  result  in  the 
expenditxire  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  (1)  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

F.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement  Act,  5 
U.S.C.  804.  This  rule  will  not  result  in 
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an  annual  effect  on  the  economy  of  $100 
miUion  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  or  export 
markets. 

G.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  imder  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3507  et  seq. 

List  of  Subjects  41  CFR  Part  105-57 

Claims,  Government  public  contracts 
and  property  management,  income 
taxes. 

Dated:  July  2,  2003.  > 

Kathleen  M  Turco, 

Chief  Financial  Officer.  Office  of  the  Chief 
Financial  Officer. 

For  the  reasons  set  out  in  the 
preamble,  GSA  proposes  to  amend  41 
CFR  part  105-57  as  follows: 

CHAPTER  105  [Amended] 

1.  Revise  part  105-57  to  read  as 
follows: 

PART  105-57— ADMINISTRATIVE 
WAGE  GARNISHMENT 

Sec. 

105-57.001  Purpose,  authority  and  scope. 

105-57.002  Definitions. 

105-57.003  General  rule. 

105-57.004  Notice  requirements. 

105-57.005  Hearing. 

105-57.006  Wage  garnishment  order. 

105-57.007  Certification  by  employer. 

105-57.008  Amounts  withheld. 

105-57.009  Exclusions  from  garnishment. 

105-57.010  Financial  hardship. 

105-57.011  Ending  garnishment. 

105-57.012  Actions  prohibited  by  the 

employer. 

105-57.013  Refunds. 

105-57.014  Right  of  action. 

Authority:  5  U.S.C.  §§  552-553,  31  U.S.C. 
3  720D.  31  CFR  part  285.11. 

§  1 05-57.001    Purpose,  authority  and 
scope. 

(a)  This  part  provides  standards  and 
procedures  for  GSA  to  collect  money 
from  a  debtor's  disposable  pay  by  means 
of  administrative  wage  garnishment  to 
satisfy  delinquent  non-tax  debt  owed  to 
the  United  States. 

(b)  These  standards  and  procedures 
are  authorized  under  the  wage 
garnishment  provisions  of  the  Debt 
Collection  Improvement  Act  of  1996, 
codified  at  31  U.S.C.  3720D,  and 
Department  of  Treasury  Wage 


Garnishment  Regulations  at  31  CFR 
285.11. 

(c)  Scope.  (1)  This  part  applies  to  any 
GSA  program  that  gives  rise  to  a 
delinquent  non-tax  debt  owed  to  the 
United  States  and  that  pursues  recovery 
of  such  debt. 

(2)  This  part  will  apply 
notwithstanding  any  provision  of  State 
law. 

(3)  Nothing  in  this  part  precludes  the 
compromise  of  a  debt  or  the  suspension 
or  termination  of  collection  action  in 
accordance  with  applicable  law.  See,  for 
example,  the  Federal  Claims  Collection 
Standards  (FCCS),  31  CFR  parts  900 
through  904. 

(4)  The  receipt  of  payments  pursuant 
to  this  part  does  not  preclude  GSA  from 
piu-suing  other  debt  collection  remedies, 
including  the  offset  of  Federal  payments 
to  satisfy  delinquent  non-tax  debt  owed 
to  the  United  States.  GSA  may  pursue 
such  debt  collection  remedies  separately 
or  in  conjunction  with  administrative 
wage  garnishment. 

(5)  This  part  does  not  apply  to  the 
collection  of  delinquent  non-tax  debt 
owed  to  the  United  States  from  the 
wages  of  Federal  employees  ftom  their 
Federal  employment.  Federal  pay  is 
subject  to  the  Federal  salary  offset 
procediu«g  set  forth  in  5  U.S.C.  5514 
and  other  applicable  laws.  GSA 
standards  and  procedures  for  offsetting 
Federal  wage  payments  are  stated  in  41 
CFR  part  105-56. 

(6)  Nothing  in  this  part  requires  GSA 
to  duplicate  notices  or  administrative 
proceedings  required  by  contract  or 
other  laws  or  regulations. 

§105-57.002    Definitions. 

(a)  Administrative  offset,  as  defined  in 
31  U.S.C.  3701(a)(1),  means  withholding 
funds  payable  by  the  United  States 
(including  funds  payable  by  the  United 
States  on  behalf  of  a  State  government) 
to,  or  held  by  the  United  States  for,  a 
person  to  satisfy  a  claim. 

(b)  Business  day  means  Monday 
through  Friday,  excluding  Federal  legal 
holidays.  For  purposes  of  computation, 
the  last  day  of  the  period  will  be 
included  iinless  it  is  a  Federal  legal 
holiday. 

(c)  Day  means  calendar  day.  For 
purposes  of  computation,  the  last  day  of 
the  period  will  be  included  unless  it  is 

a  Satiutiay,  a  Sunday,  or  a  Federal  legal 
holiday. 

(d)  Debtor  means  an  individual  who 
owes  a  delinquent  non-tax  debt  to  the 
United  States. 

(e)  "Delinquent"  or  "past-due  "  non- 
tax debt  means  any  non-tax  debt  that 
has  not  been  paid  by  the  date  specified 
in  GSA's  initial  written  demand  for 
payment  or  appUcable  agreement  or 
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instrument  (including  a  post- 
delinquency  payment  agreement], 
unless  other  satisfactory  payment 
arrangements  have  been  made. 

(f)  Disposable  pay  means  that  part  of 
the  debtor's  compensation  (including, 
but  not  limited  to,  salary,  bonuses, 
commissions,  and  vacation  pay)  from  an 
employer  remaining  after  the  deduction 
of  health  insurance  premiums  and  any 
amounts  required  by  law  to  be  withheld. 
For  purposes  of  this  part,  "amounts 
required  by  law  to  be  withheld"  include 
amounts  for  deductions  such  as  social 
security  taxes  and  withholding  taxes, 
but  do  not  include  any  amount  withheld 
pursuant  to  a  coiul  order. 

(g)  Employer  means  a  person  or  entity 
that  employs  the  services  of  others  and 
that  pays  their  wages  or  salaries.  The 
term  employer  includes,  but  is  not 
limited  to,  State  and  local  Governments, 
but  does  not  include  an  agency  of  the 
Federal  Government  as  defined  by  31 
CFR  Part  285.11(c). 

(h)  Evidence  of  service  means 
information  retained  by  GSA  indicating 
the  nature  of  the  document  to  which  it 
pertains,  the  date  of  submission  of  the 
document,  and  to  whom  the  document 
is  being  submitted.  Evidence  of  service 
may  be  retained  electronically  or 
otherwise,  so  long  as  the  manner  of 
retention  is  sufficient  for  evidentiary 
purposes. 

(i)  Financial  hardship  means  an 
inability  to  meet  basic  living  expenses 
for  goods  and  services  necessary  for  the 
survival  of  the  debtor  and  his  or  her 
spouse  and  dependents.  See  §  105- 
57.010  of  this  part. 

(j)  For  the  purposes  of  the  standards 
in  this  part,  unless  otherwise  stated,  the 
term  "Administrator"  refers  to  the 
Administrator  of  General  Services  or  thp 
Administrator's  delegate. 

(k)  For  the  purposes  of  the  standards 
in  this  part,  the  terms  "claim"  and 
"debt"  are  synonymous  and 
interchangeable.  They  refer  to  an 
amount  of  money,  funds,  or  property 
that  has  been  determined  by  GSA  to  be 
due  the  United  States  from  any  person, 
organization,  or  entity,  except  another 
Federal  agency,  from  sources  which 
include  loans  insured  or  guaranteed  by 
the  United  States  and  all  other  amounts 
due  the  United  States  from  fees,  le^es, 
rents,  royalties,  services,  sales  of  real  or 
personal  property,  overpayments, 
penalties,  damages,  interest,  fines  and 
forfeitures  and  all  other  similar  soiuces, 
including  debt  administered  by  a  third 
party  as  an  agent  for  the  Federal 
Government.  For  the  purposes  of 
administrative  offset  under  31  U.S.C. 
3716,  the  terms  "claim  "  and  "debt" 
include  an  amount  of  money,  funds,  or 
property  owed  by  a  person  to  a  State 


(including  past-due  support  being 
enforced  by  a  State),  the  District  of 
Coliunbia,  American  Samoa,  Guam,  the 
United  States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Commonwealth  of  Puerto 
Rico. 

(1)  For  the  purposes  of  the  standards 
in  this  part,  unless  otherwise  stated,  the 
terms  "GSA"  and  "Agency"  are 
synonymous  and  interchangeable. 

(m)  For  the  purposes  of  the  standards 
in  this  part,  unless  otherwise  stated, 
"Secretary"  means  the  Secretary  of  the 
Treasury  or  the  Secretary's  delegate. 

(n)  Garnishment  means  the  process  of 
withholding  amounts  from  an 
employee's  disposable  pay  and  the 
paying  of  those  amounts  to  GS.A  in 
satisfaction  of  a  withholding  order. 

(o)  Hearing  means  a  review  of  the 
documentary  evidence  concerning  the 
existence  and/ or  amount  of  a  debt,  and/ 
or  the  terms  of  a  repayment  schedule, 
provided  such  repayment  schedule  is 
established  other  than  by  a  written 
agreement  entered  into  pursuant  to  this 
part.  If  the  hearing  official  determines 
that  the  issues  in  dispute  cannot  be 
resolved  solely  by  review  of  the  written 
record,  such  as  when  the  validity  of  the 
debt  tiuns  on  the  issue  of  credibility  or 
veracity,  an  oral  hearing  may  be 
provided. 

(p)  Hearing  official  means  a  Board 
ludge  of  the  GSA  Board  of  Contract 
Appeals. 

(q)  Withholding  order  means  "Wage 
Garnishment  Cfrder  (SF  329B)",  issued 
by  GSA.  For  purposes  of  this  part,  the 
terms  "'wage  garnishment  order'"  and 
"garnishment  order'"  have  the  same 
meaning  as  "withholding  order." 

(r)  In  this  part,  words  in  the  plural 
form  shall  include  the  singular  and  vice 
versa,  and  words  signifying  the 
masculine  gender  shall  include  the 
feminine  and  vice  versa.  The  terms 
"includes"  and  "including"  do  not 
exclude  matters  not  listed  but  do 
include  matters  that  are  in  the  same 
general  class. 

§105-57.003    General  rule. 

Whenever  GSA  determines  a 
delinquent  debt  is  owed  by  an 
individual,  the  Agency  may  initiate 
administrative  proceedings  to  garnish 
the  wages  of  the  delinquent  debtor. 

§  1 05-57.004    Notice  requirements. 

(a)  At  least  30  days  before  the 
initiation  of  garnishment  proceedings. 
GSA  will  send,  by  first  class  mail, 
overnight  delivery  service,  or  hand 
delivery  to  the  debtor's  last  known 
address  a  written  notice  informing  the 
debtor  of — 


(1)  The  nature  and  amount  of  the 
debt; 

(2)  The  intention  of  GSA  to  initiate 
proceedings  to  collect  the  debt  through 
deductions  from  pay  until  the  debt  and 
all  accumulated  interest,  penalties  and 
adminisfrative  costs  are  paid  in  full;  and 

(3)  The  debtor's  rights,  including 
those  set  forth  in  paragraph  (b)  of  this 
section,  and  the  time  frame  within 
which  the  debtor  may  exercise  his  or 
her  rights. 

(b)  The  debtor  will  be  afforded  the 
opportunity: 

(1)  To  inspect  and  copy  Agency 
records  related  to  the  debt; 

(2)  To  enter  into  a  written  repayment 
agreement  with  GSA  under  terms 
agreeable  to  the  Agency;  and 

(3)  To  request  a  hearing  in  accordance 
with  §  105-57.005  of  this  part 
concerning  the  existence  and/or  amount 
of  the  debt,  and/or  the  terms  of  the 
proposed  repayment  schedule  under  the 
garnishment  order.  However,  the  debtor 
is  not  entitled  to  a  hearing  concerning 
the  terms  of  the  proposed  repayment 
schedule  if  these  terms  have  been 
established  by  written  agreement  under 
paragraph  (b)(2)  of  this  section. 

(c)  The  notice  required  by  this  section 
may  be  included  with  GSA's  demand 
letter  required  by  41  CFR  105-55.010. 

(d)  GSA  will  keep  a  copy  of  the 
evidence  of  service  indicating  the  date 
of  submission  of  the  notice.  The 
evidence  of  service  may  be  retained 
electronically  so  long  as  the  manner  of 
retention  is  sufficient  for  evidentiary 
purposes. 

§105-57.005    Hearing. 

(a)  GSA  will  provide  a  hearing,  which 
at  the  hearing  official's  option  may  be 
oral  or  vmtten,  if  within  fifteen  (15) 
business  days  of  submission  of  the 
notice  by  GSA,  the  debtor  submits  a 
signed  and  dated  written  request  for  a 
hearing,  to  the  official  named  in  the 
notice,  concerning  the  existence  and/or 
amount  of  the  debt,  and/or  the  terms  of 
the  repayment  schedule  (for  repayment 
schedules  established  other  than  by 
written  agreement  under  §  105- 
57.004(b)(2)  of  this  part).  A  copy  of  the 
request  for  a  hearing  must  also  be  sent 
to  the  GSA  Board  of  Contract  Appeals 

at  the  address  indicated  in  paragraph 
(b)(2)  of  this  section. 

(b)  Types  of  hearing  or  review. 
(1)  For  purposes  of  this  section, 

whenever  GSA  is  required  to  afford  a 
debtor  a  hearing,  the  hearing  official 
will  provide  the  debtor  with  a 
reasonable  opportunity  for  an  oral 
hearing  when  he/she  determines  that 
the  issues  in  dispute  cannot  be  resolved 
by  review  of  the  docimientary  evidence, 
for  example,  when  the  validity  of  the 


Federal  Register / Vol.  68.  No.  133 /Friday,  July  11,  2003 / Proposed  Rules 


41293 


claim  turns  on  the  issue  of  credibility  or 
veracity. 

(2)  If  the  hearingofficial  determines 
that  an  oral  hearing  is  appropriate,  he/ 
she  will  establish  the  time  and  location 
of  the  hearing.  An  oral  hearing  may,  at 
the  debtor's  option,  be  conducted  either 
in-person  or  by  telephone  conference. 
In-person  hearings  will  be  conducted  in 
the  hearing  officials  office  located  at 
GSA  Central  Office,  1800  F  St.,  NW., 
Washington,  DC  20405,  or  at  another 
location  designated  by  the  hearing 
official.  All  personal  and  travel 
expenses  incurred  by  the  debtor  in 
connection  with  an  in-person  hearing 
wiU  be  borne  by  the  debtor.  All 
telephonic  charges  incurred  during  a 
hearing  will  be  the  responsibility  of 
GSA. 

(3)  The  debtor  may  represent  himself 
or  herself  or  may  be  represented  by 
another  person  of  his  or  her  choice  at 
the  hearing.  GSA  will  not  compensate 
the  debtor  for  representation  expenses, 
including  hourly  fees  for  attorneys, 
travel  expenses,  or  costs  for  reproducing 
documents. 

(4)  In  those  cases  when  an  oral 
hearing  is  not  required  by  this  section, 
the  hearing  official  will  nevertheless 
conduct  a  "paper  hearing",  that  is,  the 
hearing  official  will  decide  the  issues  in 
dispute  based  upon  a  review  of  the 
written  record.  The  hearing  official  will 
establish  a  reasonable  deadline  for  the 
submission  of  evidence. 

(c)  Subject  to  paragraph  (k)  of  this 
section,  if  the  debtor's  written  request  is 
received  by  GSA  on  or  before  the  15th 
business  day  after  the  submission  of  the 
notice  described  in  §  105-57. 004(a)  of 
this  part,  the  Agency  will  not  issue  a 
withholding  order  under  §  105-57.006 
of  this  part  until  the  debtor  has  been 
provided  the  requested  hearing  and  a 
decision  in  accordance  with  paragraphs 
(h)  and  (i)  of  this  section  has  been 
rendered. 

(a)  If  the  debtor's  written  request  for 
a  hearing  is  received  by  GSA  after  the 
15th  business  day  following  the  mailing 
of  the  notice  described  in  §  105- 
57.004(a)  of  this  part,  GSA  may  consider 
the  request  timely  filed  and  provide  a 
hearing  if  the  debtor  can  show  that  the 
delay  was  because  of  circumstances 
beyond  his  or  her  control.  However, 
GSA  will  not  delay  issuance  of  a 
withholding  order  unless  the  Agency 
determines  that  the  delay  in  filing  the 
request  was  caused  by  factors  over 
which  the  debtor  had  no  control,  or 
GSA  receives  information  that  the 
Agency  believes  justifies  a  delay  or 
cancellation  of  the  withholding  order. 

(e)  After  the  debtor  requests  a  hearing, 
the  hearing  official  will  notify  the 
debtor  of: 


(1)  The  date  and  time  of  a  telephonic 
hearing; 

(2)  "The  date,  time,  and  location  of  an 
in-person  oral  hearing;  or 

(3)  The  deadline  for  the  submission  of 
evidence  for  a  written  hearing. 

(f)  Burden  of  proof.  (1)  GSA  will  have 
the  burden  of  establishing  the  existence 
and/or  amount  of  the  debt. 

(2)  Thereafter,  if  the  debtor  disputes 
the  existence  and/or  amoimt  of  the  debt, 
the  debtor  must  prove  by  a 
preponderance  of  the  evidence  that  no 
debt  exists  or  that  the  amount  of  the 
debt  is  incorrect.  In  addition,  the  debtor 
may  present  evidence  that  the  terms  of 
the  repayment  schedule  are  unlawful, 
would  cause  a  financial  hardship  to  the 
debtor,  or  that  collection  of  the  debt 
may  not  be  piu'sued  due  to  operation  of 
law. 

(g)  The  hearing  official  will  maintain 
a  written  transcript  of  any  hearing 
provided  luider  this  section.  The 
transcript  will  be  made  available  to 
either  party  in  the  event  of  an  appeal 
under  the  Administrative  Procedure 
Act,  5  U.S.C.  701-706.  A  hearing  is  not 
required  to  be  a  formal  evidentiary-type 
hearing,  however,  witnesses  who  testify 
in  oral  hearings  will  do  so  under  oath 
or  affirmation. 

(h)  The  hearing  official  will  issue  a 
written  opinion  stating  his  or  her 
decision,  as  soon  as  practicable,  but  not 
later  than  sixty  (60)  days  after  the  date 
on  which  the  request  for  such  hearing 
was  received  by  GSA.  If  the  hearing 
official  is  unable  to  provide  the  debtor 
with  a  hearing  and  render  a  decision 
within  60  days  after  the  receipt  of  the 
request  for  such  hearing — 

(1)  GSA  will  not  issue  a  withholding 
order  until  the  hearing  is  held  and  a 
decision  rendered;  or 

(2)  If  GSA  had  previously  issued  a 
withholding  order  to  the  debtor's 
employer,  the  Agency  will  suspend  the 
withholding  order  begiiming  on  the  61st 
day  after  the  receipt  of  the  hearing 
request  and  continuing  until  a  hearing 
is  held  and  a  decision  is  rendered. 

(i)  The  written  decision  will 
include — 

(1)  A  summary  of  the  facts  presented; 

(2)  The  hearing  official's  findings, 
analysis  and  conclusions;  and 

(3)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(j)  The  hearing  official's  decision  will 
be  the  final  Agency  action  for  the 
purposes  of  judicial  review  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
701  et  sea.). 

(k)  In  the  absence  of  good  cause 
shown,  a  debtor  who  fails  to  appear  at 
a  hearing  scheduled  pursuant  to 
paragraph  (e)  of  this  section,  or  to 
provide  written  submissions  within  the 


time  set  by  the  hearing  official,  will  be 
deemed  to  have  waived  his  or  her  right 
to  appear  and  present  evidence. 

§105-57.006    Wage  garnishment  order. 

(a)  Unless  GSA  receives  information  it 
believes  justifies  a  delay  or  cancellation 
of  the  withholding  order,  the  Agency 
will  send,  by  first  class  mail,  overnight 
delivery  service  or  hand  delivery,  a  SF 
329A  (Letter  to  Employer  &  Important 
Notice  to  Employer),  a  SF  329B  (Wage 
Garnishment  Order),  a  SF  329C  (Wage 
Garnishment  Worksheet),  and  a  SF  329D 
(Employer  Certification),  to  the  debtor's 
employer — 

(1)  Within  30  days  after  the  debtor 
fails  to  make  a  timely  request  for  a 
hearing  (i.e.,  within  15  business  days 
after  the  mailing  of  the  notice  described 
in  §  105-57.004(a)  of  this  part),  or 

(2)  If  a  timely  request  for  a  hearing  is 
made  by  the  debtor,  within  30  days  after 
a  final  decision  is  made  by  the  hearing 
official  to  proceed  with  garnishment. 

(b)  The  withholding  order  sent  to  the 
employer  under  paragraph  (a)  of  this 
section  will  contain  the  signatiue  of,  or 
the  image  of  the  signature  of,  the 
Administrator  or  his  or  her  delegate. 
The  order  will  contain  only  the 
information  necessary  for  the  employer 
to  comply  with  the  withholding  order. 
Such  information  includes  the  debtor's 
name,  address,  and  social  security 
number,  as  well  as  instructions  for 
withholding  and  information  as  to 
where  payments  are  to  be  sent. 

(c)  GSA  will  retain  a  copy  of  the 
evidence  of  service  indicating  the  date 
of  submission  of  the  order.  The 
evidence  of  service  may  be  retained 
electronically  so  long  as  the  maimer  of 
retention  is  sufficient  for  evidentiary 
purposes. 

§105-57.007    Certification  by  employer. 

The  employer  must  complete  and 
return  the  SF  329D  (Employer 
Certification)  to  GSA  within  the  time- 
frame prescribed  in  the  instructions  to 
the  form.  The  certification  will  address 
matters  such  as  information  about  the 
debtor's  employment  status  and 
disposable  pay  available  for 
withholding. 

§105-57.008    Amounts  withheld. 

(a)  After  receipt  of  the  garnishment 
order  issued  under  this  part,  the 
employer  shall  deduct  ft-om  all 
disposable  pay  paid  to  the  applicable 
debtor  during  each  pay  period  the 
amount  of  garnishment  described  in 
paragraph  (b)  of  this  section.  The 
employer  may  use  the  SF  329C  (Wage 
Garnishment  Worksheet)  to  calculate 
the  amoimt  to  be  deducted  from  the 
debtor's  disposable  pay. 
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(b)  Subject  to  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section, 
the  amount  of  garnishment  will  be  the 
lesser  of — 

(1)  The  amount  indicated  on  the 
garnishment  order  up  to  15%  of  the 
debtor's  disposable  pay;  or 

(2)  The  amount  set  forth  in  15  U.S.C. 
1673(a)(2)  (Restriction  on  Garnishment), 
which  is  the  amount  by  which  a 
debtor's  disposable  pay  exceeds  an 
amount  equivalent  to  thirty  times  the 
minimum  wage.  See  29  CFR  870.10. 

(c)  When  a  debtor's  pay  is  subject  to 
withholding  orders  with  priority,  the 
following  will  apply: 

(1)  Unless  otherwise  provided  by 
Federal  law,  withholding  orders  issued 
under  this  part  will  be  paid  in  the 
amounts  set  forth  under  paragraph  (b)  of 
this  section  and  will  have  priority  over 
other  withholding  orders  which  are 
served  later  in  time.  Notwithstanding 
the  foregoing,  withholding  orders  for 
family  support  will  have  priority  over 
withholding  orders  issued  under  this 
part. 

(2)  If  amoimts  are  being  withheld 
from  a  debtor's  pay  pursuant  to  a 
withholding  order  served  on  an 
employer  before  a  withholding  order 
issued  pursuant  to  this  part,  or  if  a 
withholding  order  for  family  support  is 
served  on  an  employer  at  any  time,  the 
amounts  withheld  pursuant  to  the 
withholding  order  issued  under  this 
part  will  be  the  lesser  of— 

(i)  The  amount  calculated  under 
paragraph  (b)  of  this  section,  or 

(ii)  An  amount  equal  to  25%  of  the 
debtor's  disposable  pay  less  the 
amount(s)  withheld  under  the 
withholding  order(s)  with  priority. 

(3)  If  a  debtor  owes  more  than  one 
debt  to  GSA,  the  Agency  may  issue 
multiple  withholding  orders  provided 
the  total  amoimt  garnished  from  the 
debtor's  pay  for  such  orders  does  not  ^ 
exceed  the  amount  set  forth  in 
paragraph  (b)  of  this  section. 

(d)  An  amount  greater  than  that  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
section  may  be  withheld  upon  the 
written  consent  of  the  debtor. 

(e)  The  employer  shall  promptly  pay 
to  GSA  all  amounts  withheld  in 
accordance  with  the  withholding  order 
issued  pursuant  to  this  part. 

(f)  An  employer  will  not  be  required 
to  vary  its  normal  pay  and  disbursement 
cycles  in  order  to  comply  with  the 
withholding  order. 

(g)  Any  assignment  or  allotment  by  an 
employee  of  his  or  her  earnings  will  be 
void  to  the  extent  it  interferes  with  or 


prohibits  execution  of  the  withholding 
order  issued  under  this  part,  except  for 
any  assignment  or  allotment  made 
pursuant  to  a  family  support  judgment 
or  order. 

(h)  The  employer  will  withhold  the 
appropriate  amount  from  the  debtor's 
wages  for  each  pay  period  until  the 
employer  receives  notification  from 
GSA  to  discontinue  wage  withholding. 
The  garnishment  order  will  indicate  a 
reasonable  period  of  time  within  which 
the  employer  is  required  to  commence 
wage  withholding,  usually  the  first 
payday  after  the  employer  receives  the 
order.  However,  if  the  first  payday  is 
within  ten  (10)  days  after  the  receipt  of 
the  garnishment  order,  the  employer 
may  begin  deductions  on  the  second 
payday. 

(i)  Payments  received  through  a  wage 
garnishment  order  will  be  applied  in  the 
following  order: 

(1)  To  outstanding  penalties. 

(2)  To  administrative  costs  incurred 
by  GSA  to  collect  the  debt. 

(3)  To  interest  accrued  on  the  debt  at 
the  rate  established  by  the  terms  of  the 
obligation  under  which  it  arose  or  by 
applicable  law. 

(4)  To  outstanding  principal. 

§  1 05-57.009    Exclusions  from 
g9rnishnienL 

GSA  will  not  garnish  the  wages  of  a 
debtor  who  it  knows  has  been 
involuntarily  separated  from 
employment  until  the  debtor  has  been 
reemployed  continuously  for  at  least  12 
months.  The  debtor  has  the  biuden  of 
informipg  GSA  of  the  circumstances 
siuTounding  an  involuntary  separation 
from  employment. 

§  1 05-57.01 0    Financial  hardship. 

(a)  A  debtor  whose  wages  are  subject 
to  a  wage  withholding  order  under  this 
part,  may,  at  any  time,  request  a  review 
by  GSA  of  the  amount  garnished,  based 
on  materially  changed  circumstances 
such  as  disability,  divorce,  or 
catastrophic  illness  which  result  in 
financial  hardship. 

(b)  A  debtor  requesting  a  review 
under  paragraph  (a)  of  this  section  shall 
submit  the  basis  for  claiming  the  current 
amount  of  garnishment  results  in  a 
financial  hardship  to  the  debtor,  along 
with  supporting  documentation. 

(c)  If  a  financial  hardship  is  foiuid. 
GSA  will  downwardly  adjust,  by  an 
amount  and  for  a  period  of  time 
agreeable  to  the  Agency,  the  amount 
garnished  to  reflect  the  debtor's 
financial  condition.  GSA  will  notify  the 


employer  of  any  adjustments  to  the 
amounts  to  be  withheld. 

§  1 05-57.01 1    Ending  garnishment. 

(a)  Once  GSA  has  fully  recovered  the 
amounts  owed  by  the  debtor,  including 
interest,  penalties,  and  administrative 
costs  consistent  with  the  FCCS,  the 
Agency  will  send  the  debtor's  employer 
notification  to  discontinue  wage 
withholding. 

(b)  At  least  annually,  GSA  will  review 
its  debtors'  accounts  to  ensure  that 
garnishment  has  been  terminated  for 
accounts  that  have  been  paid  in  full. 

§105-57.012 
employer. 


Actions  prohibited  by  the 


An  employer  may  not  discharge, 
refuse  to  employ,  or  take  disciplinary 
action  against  the  debtor  due  to  the 
issuance  of  a  withholding  order  under 
this  part.  See  31  U.S.C.  3720D(e). 

§105-57.013    Refunds. 

(a)  If  a  hearing  official,  at  a  hearing 
held  pursuant  to  §  105-57.005  of  this 
part,  determines  that  a  debt  is  not 
legally  due  and  owing  to  the  United 
States,  GSA  will  promptly  refund  any 
amount  collected  by  means  of 
adminisfrative  wage  garnishment. 

(b)  Unless  required  by  Federal  law  or 
contract,  refunds  under  this  part  will 
not  bear  interest. 

§105^7.014    Right  of  action. 

GSA  may  sue  any  employer  for  any 
amount  that  the  employer  fails  to 
withhold  from  wages  owed  and  payable 
to  an  employee  in  accordance  with 
§§  105-057.006  and  105-57.008  of  this 
part,  plus  attorney's  fees,  costs,  and  if 
applicable,  punitive  damages.  However, 
a  suit  may  not  be  filed  before  the 
termination  of  the  collection  action 
involving  a  particular  debtor,  unless 
earlier  filing  is  necessary  to  avoid 
expiration  of  any  applicable  statute  of 
limitations  period.  For  purposes  of  this 
part,  "termination  of  the  collection 
action"  occurs  when  GSA  has 
terminated  collection  action  in 
accordance  with  the  FCCS  or  other 
applicable  standards.  In  any  event, 
termination  of  the  collection  action  will 
have  been  deemed  to  occur  if  GSA  has 
not  received  any  payments  to  satisfy  the 
debt  from  the  particular  debtor  whose 
wages  were  subject  to  garnishment,  in 
whole  or  in  part,  for  a  period  of  one  (1) 
year. 

[FR  Doc.  03-17400  Filed  7-10-03;  8:45  am] 
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ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Final  Amendment  to  the  Army 
Alternate  Procedures 

AGENCY:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice  of  adoption  of 
amendment  to  the  Army  alternate 
procedures.        : 

SUMMARY:  On  Jime  30,  2003,  the 
Advisory  Council  on  Historic 
Preservation  ("ACHP")  adopted  an 
amendment  to  the  Army  Alternate 
Procedures  ("AAP")  setting  a  process 
for  technical  and  administrative 
amendments  to  the  AAP. 

DATES:  The  approved  amendment  went 
into  effect  on  June  30,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Berwick,  Army  Program  Manager, 
Advisory  Council  on  Historic 
Preservation,  202-606-8531. 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  intent  to  amend  the  AAP  was 
published  in  the  Federal  Register  on 
Friday,  May  16,  2003  (68  FR  95).  No 
comments  were  received  from  the 
general  public  during  the  30-day 
comment  period.  Accordingly,  no 
changes  were  made  to  the  original 
proposed  language. 

The  approved  amendment  will  allow 
the  Chairman  of  the  ACHP  to  approve 
administrative  and  technical 
amendments  to  the  AAP: 

7.1(d)    Upon  request  by  Headquarters, 
Department  of  the  Army,  the  Council  may 
adopt  technical  and/or  administrative 
amendments  to  the  Army  Alternate 
Procedures.  Such  amendments  will  take 
effect  upon  approval  by  the  Council's 
Chairman.  The  Council  shall  publish  in  the 
Federal  Register  a  notice  of  such  amendment 
within  30  days  after  their  approval. 
Technical  and  administrative  amendments 
shall  not  modify  the  role  of  consulting  parties 
in  the  Army  Alternate  Procedures. 

Audiority:  36  CFR  800.14(a) 


Dated:  July  7,  2003. 
Sharon  Conway, 

Acting  Executive  Director. 

[FR  Doc.  03-17544  Filed  7-10-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sheep  Creek  Fire  Salvage, 
Beaverhead-DeerJodge  National 
'  Forest,  Beaverhead  County,  Montana 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
environmental  effects  of  the  salvage 
harvest  of  timber  killed  as  a  result  of  fire 
in  the  Canyon  Creek,  Boulder  Creek, 
Cascade  Creek,  Sage  Creek,  and 
Rimaway  Creek  drainages  (herein 
referred  to  as  the  Sheep  Creek  Project). 
The  project  area  is  located  15  miles  west 
of  Wisdom,  Montana,  north  of  State 
Highway  43,  just  west  of  the  Placer 
Creek  Road.  The  project  area  is  outside 
of  inventoried  roadless  areas. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  postmarked 
within  30  days  of  the  date  of  publishing 
of  this  legal  notice.  The  draft 
environmental  impact  statement  is 
expected  February,  2004  and  the  final 
environmental  impact  statement  is 
expected  June  of  2004. 

ADDRESSES:  Written  comments 
concerning  this  notice  or  a  request  to  be 
placed  on  the  project  mailing  list  should 
be  addressed  to  Chris  Tootell,  TEAMS, 
200  East  Broadway,  suite  251,  Missoula. 
Montana,  59807.  Comments  may  also  be 
sent  via  e-mail  to  rlb- 
d_comments@fs.fed. us.  (Please  not  that 
there  is  a  "one"  after  the  letter  r,  not  an 
"L.")  The  subject  line  in  the  e-mail 
message  should  contain  the  title  "Sheep 
Creek  Fire  Salvage  Project."  If  you 
choose  to  comment  by  e-mail,  please 
include  your  name  and  regular  mailing 
address  with  the  comment.  Comments 
may  also  be  sent  via  facsimile  to  (406) 
689-3245,  C/0  Dennis  Havig,  Wisdom 
Ranger  District. 

All  comments,  including  names  and 
addresses  when  provided,  are  placed  in 
the  record  and  are  available  for  public 


inspection  and  copying.  The  public  may 
inspect  comments  received  at  the 
Wisdom  Ranger  District,  Wisdom,  MT. 
Visitors  are  encouraged  to  call  ahead  to 
(406)  689-3243  to  facilitate  entry  to  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Tootell,  Environmental  Resource 
Coordinator,  TEAMS  Enterprise  unit, 
USDA  Forest  Service  (406)  329-3459. 
Individuals  who  use  telecommunication 
devices  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  between  8 
a.m.  to  8  p.m..  Eastern  Standard  Time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  project  area  is  located  within 
sections  4,  5,  6,  7,  8,  9  &  18,  T.2S., 
R.17W.,  and  sections  1, 12  and  13. 
T.2S.,R.18W. 

Purpose  and  Need  for  Action 

The  purpose  and  need  for  the 
proposed  action  is  to  move  toward  the 
desired  conditions  as  described  in  the 
Beaverhead  National  Forest  Land  and 
Resource  Management  Plan  (LRMP). 
The  proposed  action  is  located  on  lands 
classified  as  "available  and  suitable  for 
timber  production"  (LRMP,  p.  III-48 
and  III-63).  Congress  has  recognized  the 
treatments;  the  estimated  timber  volume 
to  make  available  from  the  project  area; 
the  estimated  amoimt  of  temporary  road 
construction  needed;  and  mitigation 
measures  and  monitoring  requirements. 

Scoping  Process 

Public  participation  is  important  to 
this  analysis.  Part  of  the  goal  of  public 
involvement  is  to  identify  aSditional 
issues  and  to  refine  the  general, 
tentative  issues.  The  Beaverhead- 
Deerlodge  National  Forest  has 
developed  a  listing  of  individuals  and 
organizations  that  have  expressed  an 
interest  in  being  informed  of  and 
providing  input  to  vegetation 
management  and  fuel  redcution 
projects.  This  list  of  individuals  and 
organizations  include  private  citizens, 
businesses,  various  organizations, 
Native  American  groups,  and  federal, 
state  and  county  agencies.  All  of  these 
contacts  will  be  sent  the  initial  scoping 
docimient. 

Preliminary  Issues 

The  following  list  of  preliminary 
issues  was  developed  for  the  project 
area  by  the  Forest  Service 
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Interdisciplinary  Team  (ID  Team).  This 
list  was  developed  after  review  of  issues 
from  previous  post  fire  management 
projects,  including  previous  public 
involvement,  and  specific  internal 
agency  scoping.  General  categories  have 
been  used  to  focus  key  topics.  This  list 
will  be  amended  and/or  expanded  after 
review  of  the  Sheep  Creek  Project  public 
comments.  During  the  analysis, 
alternatives  to  the  proposed  action  will 
be  developed  responding  to  the  final  list 
of  issues.  In  response  to  the  issues,  the 
alternatives  developed  may  include 
different  levels  of  activity  and  may 
include  different  prescriptions. 

•  Timber  sale  value. 

•  Potential  reduction  of  big  game 
"security  cover"  within  harvest  imits 
may  result  in  a  need  for  a  nonsignificant 
site  specific  Forest  Plan  amendment  for 
elk  effective  cover  standards. 

•  Loss  of  future  potential  Lynx 
denning  habitat  by  removal  of  heavy 
fuels. 

•  Potential  for  introduction  and 
spread  of  noxious  weeds  from  logging 
and  log  hauling. 

•  Potential  soil  disturbance. 

•  Residual  fuel  loads  exceeding 
desired  thresholds  within  treatment 
units. 

•  Potential  for  introduction  of 
sediment  to  streams  impacting  fish 
species. 

•  Loss  of  habitat  for  snag  dependent 
and  cavity  nesting  species. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  which  guides  the 
development  of  the  draft  environmental 
impact  statement,  including  the 
identification  of  the  range  of  alternatives 
to  be  considered.  While  public 
participation  is  strictly  optional  at  this 
stage,  the  Forest  Service  believes  that  it 
is  important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  subsequent 
environmental  review  process.  First, 
reviewers  of  draft  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Coq).  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  CityofAngoon 
V.  Model.  803  F.2d  1016, 1022  (9th  Cir. 
1986)  jmd  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980). 


Because  of  these  court  rulings,  it  is 
very  important  that  those  interested  in 
this  proposed  action  participate  by  the 
close  of  the  45  day  draft  environmental 
impact  statement  comment  period  so 
that  subistantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  conmients  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  also  may  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  In  addressing  these 
points,  reviewers  may  wish  to  refer  to 
the  Coimcil  on  Environmental  Quality 
regulations  which  implement  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3. 

Dated:  July  3,  2003. 
Thomas  K.  Reilly, 
Forest  Supervisor. 

[FR  Doc.  03-17559  Filed  7-10-O3:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Meeting  of  the  Land  Between  The 
L^ites  Advisory  Board 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Land  Between  The  Lakes 
Advisory  Board  will  hold  a  meeting  on 
Wednesday.  July  30,  2003.  Notice  of  this 
meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
App.2. 

The  meeting  agenda  includes  the 
following: 

(1)  Welcome/Introductions/Agenda. 

(2)  LBL  Land  and  Resource 
Management  Plan  (LRMP). 

(3)  Board  Discussion  of  Comments 
Received. 

(4)  Update  on  LBL  Activities. 

(5)  Environmental  Education  Update. 
The  meeting  is  open  to  the  public. 

Written  comments  are  invited  and  may 
be  mailed  to:  William  P.  Lisowsky,  Area 
Supervisor,  Land  Between  The  Lakes, 
100  Van  Morgan  Drive,  Golden  Pond, 
Kentucky  42211.  Written  comments 
must  be  received  at  Land  Between  The 
Lakes  by  July  22.  2003,  in  order  for 


copies  to  be  provided  to  the  members  at 
the  meeting.  Board  members  will  review 
written  comments  received,  and  at  their 
request,  oral  clarification  may  be 
requested  at  a  future  meeting. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  July  30,  2003.  9  a.m.  to  3 
p.m.,  CDT. 

ADDRESSES:  The  meeting  will  be  held  at 
Kentucky  Dam  Village  State  Resort  Park, 
Village  Green  Meeting  Room, 
Gilbertsville,  KY,  and  will  be  open  to 
the  public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Byers,  Advisory  Board  Liaison. 
Land  Between  The  Lakes,  100  Van 
Morgan  Drive.  Golden  Pond,  Kentucky 
42211,  270-924-2002. 
SUPPLEMENTARY  INFORMATION:  None. 

Dated:  July  7,  2003. 
William  P.  Lisowsky. 
Area  Supervisor,  Land  Between  The  Lakes. 
[FR  Doc.  03-17558  Filed  7-10-03;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  to  Discontinue  an 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 
Service,  USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
intent  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  discontinue 
information  collection  for  the  Monthly 
Hogs  and  Pigs  Survey. 
DATES:  The  Monthly  Hogs  and  Pigs 
Report  will  be  terminated  on  September 
9,  2003. 

ADDRESSES:  Not  open  for  comment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Dan  Kerestes,  Chief,  Livestock 
Branch,  National  Agricultural  Statistics 
Service,  U.S.  Department  of  Agriculture, 
Room  6435  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-2000,  (202)  720- 
3570. 

SUPPLEMENTARY  INFORMATION: 

Title:  Monthly  Hog  Survey.  i 

OMB  Control  Number:  0535-0241. 

Expiration  Date  of  Approval:  10/31/ 
2003. 

Type  of  Request:  Intent  to  Discontinue 
an  Information  Collection. 

Abstract:  The  primary  objective  of  the 
National  Agricultiiral  Statistics  Service 
is  to  prepare  and  issue  State  and 
National  estimates  of  crop  and  livestock 
production.  The  Monthly  Hog  Surveys 
obtain  basic  agricultural  statistics  on 
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Hogs  and  Pigs  inventory  from  producers 
throughout  the  nation.  Data  are  gathered 
on  total  breeding  herd  inventory, 
number  of  sows  farrowed,  pigs  weaned, 
and  number  of  sows  bred  the  previous 
month.. 

Authorized  funding  for 
implementation  of  the  Monthly  Hog 
Survey  was  specified  in  Title  DC — 
Livestock  Mandatory  Reporting,  Subtitle 
C — Related  Swine  Reporting  Provisions, 
Section  931,  Improvements  of  Hogs  and 
Pigs  Inventory  Report,  which  passed  as 
part  of  the  Agriculture,  Rural 
Development,  Food  and  Drug 
Administration,  and  Related  Agendes 
the  Appropriation  Act,  2000.  The  survey 
was  requested  by  the  Natioqed  Pork 
Producers  Council  and  others  in  the  hog 
industry  to  aid  in  forecasting  pig 
production  and  to  provide  the  pork 
industry  with  more  knowledge  of  and 
quicker  realization  of  market  conditions. 
The  Monthly  Hogs  and  Pigs  Survey 
questionnaire  was  developed  to  be 
consistent  with  the  Quarterly  Hogs  and 
Pigs  Survey  questioimaire.  The 
questionnaire  was  pre-tested  with  hog 
producers  by  NASS  staff  in  mid-2000. 
NASS  began  collecting  hog  information 
in  October  2000.  Monthly  data  were 
released  in  the  December,  2000, 
Quarterly  Hogs  and  Pigs  report.  The  first 
published  Monthly  Hogs  and  Pigs  report 
occurred  in  January  2001.  Response 
rates  for  the  Monthly  Hogs  and  Pigs 
Survey  deteriorated  due  to  increased 
respondent  burden.  The  continued 
deterioration  in  response  rates  impacted 
the  monthly  survey  indication  by 
causing  a  greater  portion  of  the 
indication  to  be  estimated.  The  increase 
in  monthly  estimation  also  raised 
concern  that  the  monthly  report 
adversely  impacted  response  rates  of  the 
Quarterly  Hogs  and  Pigs  Survey.  NASS 
will  be  discontinuing  collection  and 
publication  of  the  monthly  report. 

Dated  July  2,  2003,  at  Washington,  DC 
R.  Ronald  Bosecker, 

Administrator,  National  Agricultural 
Statistics  Service. 

(FR  Doc.  03-17546  Filed  7-10-03;  8:45  am] 
BILLING  CODE  341fr-20-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to  and 

Deletions  from  Procurement  List. 


SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  products 
previously  furnished  by  such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  10,  2003. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportimity  to  submit  comments  on  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabihties. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government.  , 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
imderlying  the  certification  on  which 
they  are  providing  additional 
information. 
(End  of  Certification) 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 


Products 

Product/NSN:  Belt,  General  Ofiicers, 
I^eather,  Black 


8440-00-205-2509— S 
8440-00-205-25 1 0— S 
8440-00-205-251 1— S 
8440-00-205-25 1 2— S 


8440-00-205-2513— Size  31 


ize44 
ze28 
ze29 
ze30 


8440-00-205-2514— Size  32 
8440-00-205-2515— Size  33 
8440-00-205-2516— Size  34 
8440-00-205-2517— Size  35 
8440-00-205-2518— Size  36 
8440-00-205-2519— Size  37 
8440-00-205-2520— Size  38 
8440-00-205-2521— Size  39 
8440-00-205-2522— Size  40 
8440-00-205-2523— Size  41 
8440-00-205-2524— Size  42 
8440-00-205-2525— Size  43 
NPA:  Stone  Belt  ARC,  Inc.,  Bloomington, 

Indiana 
Contract  Activity:  Defense  Supply  Center 

Philadelphia,  Philadelphia, 

Pennsylvania 
Product/NSN:  Document  Protector,  7510-01- 

236-0059 
NPA:  L.C.  Industries  For  The  Blind,  Inc., 

Durham,  North  Carolina 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York, 

New  York 

Services 

Service  Type/Location:  Commissary 
Custodial  and  Warehousing,  Naval 
Education  Training  Center,  Newport, 
Rhode  Island 
NPA:  Newport  County  Chapter,  Rhode  Island 
Association  for  Retarded  Citizens, 
Middletown,  Rhode  Island 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA)— East  Region,  Virginia   - 
Beach,  Virginia 
Service  Type/Location:  Custodial  Services. 
Irvine-Tustin  U.S.  Army  Reserve  Center, 
Irvine,  California 
NPA:  Elwyn,  Inc,  Aston,  Pennsylvania — at  its 

facility  in  Fountain  Valley.  California 
Contract  Activity:  63rd  Regional  Support 
Command,  Los  Alamitos,  California 
Service  Type/Location:  Document 
Destruction 
At  the  following  locations  and  provided  by 

the  Nonprofit  Agencies  indicated: 
IRS  Service  Center,  Albuquerque.  New 
Mexico 
NPA:  Adelante  Development  Center.  Inc. 
Albuquerque,  New  Mexico 
IRS  Service  Center,  Cheyenne,  Wyoming 
IRS  Service  Center,  Colorado  Springs. 

Colorado 
IRS  Ser\'ice  Center.  Denver.  Colorado 
IRS  Service  Center,  Englewood,  Colorado 
IRS  Service  Center.  Lakewood.  Colorado 
IRS  Ser\'ice  Center,  Westminster,  Colorado   • 
AfP/4.Bayaud  Industries.  Inc.,  Denver, 
Colorado 
IRS  Ser\'ice  Center,  Las  Vegas,  Nevada 
A/P/4;  Opportunity  Village  Association  for 
Retarded  Citizens,  Las  Vegas,  Nevada 
IRS  Service  Center.  Oakland.  California 
IRS  Service  Center,  San  Jose.  California 
NPA:  Hope  Rehabilitation  Services,  Santa 
Clara.  California 
IRS  Service  Center.  Ogden.  Utah 
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NPA:  Enable  Industries  Incorporated,  Ogden, 
Utah 
IRS  Service  Center.  Salt  Lake  City,  Utah 
NPy4:  Community  Foundation  for  the 
Disabled.  Inc.,  Salt  Lake  City,  Utah 
IRS  Service  Center,  Phoenix,  Arizona 
IRS  Service  Center,  Tempe,  Arizona. 
fJPA:  The  Centers  for  Habilitation/TCH, 
Tempe,  Arizona 
IRS  Service  Center.  Seattle,  Washington. 
NPA:  Northwest  Center  for  the  Retarded. 

Seattle,  Washington. 
Contract  Activity:  IRS — Western  Area 
Procurement  Branch— APFW,  San 
Francisco,  California 
Service  Type/Location:  Janitorial/Custodial. 

Basewide,  Fort  McCoy,  Wisconsin. 
NPi4.  Challenge  Unlimited,  Inc.,  Alton, 

Illinois 
Contmct  Activity:  Department  of  the  Army, 
Fort  McCoy,  Wisconsin. 

Deletions 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additioned  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 
(End  of  Certification) 

The  following  products  are  proposed 
for  deletion  from  the  Procurement  List: 

Products 

Product/NSN:  Dropcloth, 
8340-01^44-3652, 
8340-01-444-3653 
NPA:  East  Texas  Lighthouse  for  the  Blind, 

Tyler,  Texas. 
Contract  Activity:  GSA,  Southwest  Supply 
Center,  Fort  Worth,  Texas 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

(FR  Doc.  03-17596  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  6353-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  from 
People  Who  Are  Blind  or  Severely 
Disabled. 
•  ACTION:  Additions  to  Procurement  List. 


SUMMARY:  This  action  adds  to  the 
Prociuement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  10,  2003. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  March 
7,  March  28.  April  18,  April  25.  May  2, 
and  May  9,  2003,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  F.R.  11036. 15150,  19188.  20371, 
23441,  and  24919)  of  proposed 
additions  to  the  Procurement  List.  After 
consideration  of  the  material  presented 
to  it  concerning  capability  of  qualified 
nonprofit  agencies  to  provide  the 
products  and  services  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has     » 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
imder  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

(End  of  Certification) 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  Blue  &  White  Finishing  Mops, 
792O-00-NIB-0407  (Medium),  7920-00- 
NIB-0408  (Large). 

NPA:  New  York  City  Industries  for  the  Blind, 
Inc.,  Brooklyn,  New  York. 


Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center,  New  York. 

New  York. 
Product/NSN:  U.S.  Air  Force  Technical 

Manual  Binder,  7510-00-241-4958. 
NPA:  York  County  Blind  Center,  York, 

Pennsylvania. 
Contract  Activity:  Office  Supplies  &  Paper 

Products  Acquisition  Center.  New  York, 

New  York. 

Services 

Service  Type/Location:  Base  Supply  Center  & 
Individual  Equipment  Element,  Air  Force 
Flight  Test  Center  (AFFTC),  Edwards  AFB. 
California. 
NPA:  Industries  for  the  Blind.  Inc., 

Milwaukee,  Wisconsin. 
Contract  Activity:  95th  MSG/LGRQ.  Edwards 

AFB,  California. 
Service  Type/Location:  Base  Supply  Center  & 
Individual  Equipment  Element,  Buckley 
Air  Force  Base,  Colorado. 
NPA:  Envision,  Inc.,  Wichita,  Kansas. 
Contract  Activity:  460th  Air  Base  Wing. 

Buckley  AFB,  Colorado. 
Service  Type/Location:  Custodial  Services, 

Overton  Corners  Border  Station, 

Champlain,  New  York. 
NPA:  Clinton  County  Chapter,  NYSARC,  Inc.. 

Plattsburgh,  New  York. 
Contract  Activity:  GSA/PBS  Upstate  New 

York  Service  Center,  Syracuse,  New  York. 
Service  Type/Location:  Food  Service, 

Michigan  Army  National  Guard,  Maneuver 

Training  Center,  Camp  Grayling,  Michigan. 
NPA:  G.W.  Services  of  Northern  Michigan, 

Inc.,  Traverse  City,  Michigan. 
Contract  Activity:  U.S.  Property  and  Fiscal 

Officer  for  Michigan,  Lansing,  Michigan. 
Service  Type/Location:  Grounds 

Maintenance,  U.S.  Border  Station,  Old  .. 

Champlain,  New  York. 
NPA:  Clinton  County  Chapter,  NYSARC,  Inc., 

Plattsburgh,  New  York. 
Contract  Activity:  GSA/PBS  Upstate  New 

York  Service  Center,  Syracuse,  New  York. 
Service  Type/Location:  Grounds 

Maintenance,  U.S.  Border  Station,  Overton, 

Comers,  New  York. 
NPA:  Clinton  County  Chapter,  NYSARC,  Inc., 

Plattsburgh,  New  York. 
Contract  Activity:  GSA/PBS  Upstate  New 

York  Service  Center,  Syracuse,  New  York. 
Service  Type/Location:  Janitorial/Custodial, 

Abingdon  Memorial  USARC,  Abingdon, 

Virginia. 
NPA:  Highlands  Community  Services  Board, 

Bristol,  Virginia. 
Contract  Activity:  99th  Regional  Support 

Command,  Coraopolis,  Pennsylvania. 
Service  Type/Location:  Janitorial/Custodial, 

FAA  Tower  and  Base  Building, 

Bloomington-Normal  Airport, 

Bloomington,  Illinois. 
NPA:  Occupational  Development  Center, 

Inc.,  Bloomington,  Illinois. 
Contract  Activity:  Federal  Aviation 

Administration,  Des  Plaines,  Illinois. 
Service  Type/Location:  Janitorial/Custodial, 

Naval  &  Marine  Corps  Reserve  Center, 

Billings,  Montana. 
NPA:  Community  Option  Resource 

Enterprises,  Inc..  Billings,  Montana. 
Contract  Activity:  Naval  Facilities 

Engineering  Command,  Everett, 

Washington. 


Federal  Register / Vol.  68,  No.  133 /Friday,  July  11.  2003 /Notices 


41299 


Service  Type/Location:  Janitorial/Custodial, 
NEX  Norfolk  Distribution  Center, 
NEXCOM  Corporate  Accounting  (CAC), 
NEX  Norfolk  Overseas  Distribution,  NEX 
Norfolk  Ship  Store,  Norfolk,  Virginia; 
NEXCOM  Uniform  Support  Center,  Bldg 
1545,  Chesapeake,  Virginia. 

NPA:  Community  Alternatives,  Incorporated, 
Virginia  Beach,  Virginia. 

Contract  Activity:  Navy  Exchange  Service 
Command  (NEXCOM),  Virginia  Beach, 
Virginia.  ;. 

Service  Type/Location:  Janitorial/Custodial, 

U.S.  Customs  Service,  Seattle,  Washington. 
NPA:  Northwest  Center  for  the  Retarded, 

Seattle,  Washington. 
Contract  Activity:  U.S.  Customs  Service, 

Indianapolis,  Indiana. 
Service  Type/Location:  Janitorial/Custodial, 

U.S.  Marine  Corps  Reserve  Center, 

Johnstown,  Pennsylvania. 
NPA:  Goodwill  Industries  of  the  Conemaugh 

Valley,  Inc.,  Johnstown,  Pennsylvania. 
Contract  Activity:  99th  Regional  Support 

Command,  Coraopolis,  Pennsylvania, 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 
[FRDoc.  03-17597  Filed  7-10-03;  8:45  am] 
BILUNG  CODE  63S3-01-P  ' 


DEPARTMENT  OF  COMMERCE 
[I.D.  070703E] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Atlantic  Highly  Migratory 
Species  Recreational  Landings  Reports. 

Form  Numberfsj:  None. 

OMB  Approval  Number.  0648-0328. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1.369. 

Number  of  Respondents:  10,069. 

Average  Hours  Per  Response:  5 
minutes  for  a  telephone  or  Internet 
report;  10  minutes  for.a  state  landing 
card;  Ihour  for  a  state  weekly  report; 
and  4  hours  for  a  state  annual  report. 

Needs  and  Uses:  This  information 
collection  consists  of  a  mandatory  catch 
reporting  program  in  the  recreational 
fishery  for  Atlantic  bluefin  tuna, 
Atlantic  swordfish,  Atlantic  blue 
marlin,  Atlantic  white  marlin,  and 
Atlantic  sailfish.  Anglers  harvesting 
these  species  must  report  through  an 


automated  phone  system  or  an  Internet 
site,  or  through  landing  card  programs 
administered  by  some  states.  Catch 
monitoring  and  collection  of  catch  and 
effort  statistics  in  these  fisheries  are 
required  under  the  Atlantic  Timas 
Convention  Act  and  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  information 
collected  through  this  program  is 
essential  for  the  United  States  to  meet 
its  reporting  obligations  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
and  to  assure  the  harvest  of  these 
species  remains  within  ICCAT  required 
quotas. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit 
organizations;  and  State,  Local,  or  Tribal 
Government. 

Frequency:  On  occasion,  weekly, 
annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  hitemet  at 
dHynel(@doc.gov]. 

Written  conunents  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  3,  2003, 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  03-17623  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 
P.D.  070703D] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  OceaniO  and 
Atmospheric  Administration  (NOAA). 

Title:  Application  for  the  Marine 
Mammal  Authorization  Program  Under 


Section  118  of  the  Marine  Mammal 
Protection  Act. 

Fonn  Number(s):  None. 

OMB  Approval  Number.  0648-0293. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  2,800. 

Number  of  Respondents:  12,000. 

Average  Hours  Per  Response:  15 
minutes  for  a  new  application;  and  9 
minutes  for  a  renewal  application. 

Needs  and  Uses:  The  Marine  Mammal 
Protection  Act  (MMPA)  requires  any 
commercial  fisher  operating  in  a 
Category  I  or  II  fishery  to  register  for  a 
certificate  of  authorization  that  will 
allow  the  fisher  to  take  marine 
mammals  incidental  to  commercial 
fishing  operations.  Category  I  and  II 
fisheries  are  those  identified  by  NOAA 
as  having  either  fi^quent  or  occasional 
takings  of  marine  mammals. 

Affected  Public:  Business  or  other  for- 
profit  organizations;  and  individuals  or 
households. 

Frequency.  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266,  Department  of ' 
Commerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  hitemet  at 
dHynek@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  3,  2003. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-17624  Filed  7-10-03;  8:45  ami 

BILUNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
[I.D.  070803F] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
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Title:  NOAA  Coastal  Ocean  Program 
Grants  Proposal  Application  Package. 

Form  Number(s):  None. 

OMB  Approval  Number:  0648-0384. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1,100. 

Number  of  Respondents:  300. 

Average  Hours  Per  Response:  30 
minutes  for  a  budget  form;  30  minutes 
for  a  project  summary;  5  hours  for  an 
annual  report;  10  hours  for  a  final 
report;  and  10  minutes  to  provide  the 
extra  copies  required. 

Needs  and  Uses:  The  Coastal  Ocean 
Program  (COP)  provides  direct  financial 
assistance  for  the  management  of  coastal 
ecosystems.  Applicants  for  assistance 
are  required  to  provide  information  in 
addition  to  the  Standard  Forms  and 
grant  application  information.  These 
additional  requirements  include  a  COP 
summary  proposal  budget  form  and  a 
COP  project  summary.  Applicants  may 
also  be  required  to  provide  up  to  20 
copies  of  their  proposals.  Successful 
applicants  must  file  aimual  progress 
reports  and  a  project  final  report  in 
accordance  with  COP  formats. 

Affected  Public:  Not-for-profit 
institutions  (universities,  colleges, 
junior  colleges,  technical  schools, 
laboratories);  State,  Local,  or  Tribal 
Government. 

Frequency:  On  occasion,  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obteiined  by 
calling  or  writing  Diana  Hjoiek, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  3,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-17625  Filed  7-10-03;  8:45  am] 
BILUNO  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

Proposed  Information  Collection; 
Comment  Request;  2004  Census  Test 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(C)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  9, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer,  Room 
6625,  14th  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230  (or  via  the 
Internet  at  dhynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instructions  should  be 
directed  to  Edison  Gore,  U.S.  Census 
Bureau,  Building  2,  Room  2012, 
Washington,  DC  20233-9200,  301-763- 
3998. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  2004  Census  Test  is  part  of  an 
extended  test  cycle  leading  up  to  the 
next  decennial  census.  This  testing 
cycle  is  an  opportunity  to  evaluate  new 
methods,  procedures,  systems, 
questions,  and  instructions  designed  to 
improve  coverage  and  data  quality  in 
order  to  select  the  most  promising  ones 
for  use  in  Census  2010. 

The  test  will  be  conducted  in  two 
sites — Queens,  NY,  and  three  rural 
coimties  in  Georgia  (Colquitt.  Tift,  and 
Thomas) — and  will  use  two  modes  for 
data  collection  (paper  and  a  Mobile 
Computing  Device  [MCD]).  The  2004 
Census  Test  wiU  include  an  array  of 
data  collection,  data  capture,  and  data 
processing  operations  along  with  the 
associated  support  activities  necessary 
for  obtaining  the  data  required  for 
evaluation.  No  prototype  data  products 
or  counts  will  be  published. 

The  Census  Biu-eau  also  will  conduct 
a  two-part  assessment  (the  Race  and 
Hispanic/Latino  Response  Evaluation) 
in  conjunction  with  the  2004  Census 
Test.  In  the  first  part  of  the  assessment, 
enumerator  taping  assistants  (ETAs)  will 


accompany  enumerators  during 
Nonresponse  FoUowup  ([NRFU] — See 
Definition  of  Terms)  in  order  to  record 
enumerator  behavior  and  respondent 
reaction  to  the  race  and  Hispanic 
questions.  The  second  part  will  consist 
of  telephone  re-interviews.  The  Race 
and  Hispanic/Latino  Response 
Evaluation  is  scheduled  to  begin  during 
the  NRFU  phase  of  the  2004  Census 
Test. 

Our  experience  in  Census  2000  taught 
us  important  lessons  emphasizing  the 
need  to  begin  planning  and 
development  early  in  the  decade. 
Consequently,  the  Census  Bureau 
established  a  number  of  Census  2010 
Planning  Groups  to  investigate  potential 
changes  for  the  next  decennial  census. 
As  part  of  the  development  cycle,  the 
2004  Census  Test  will  evaluate  the 
effectiveness  of: 

1.  Methodological  innovations  (e.g., 
changes  in  the  residence  rule 
instructions — See  Definition  of  Terms), 

2.  Content  modifications  (e.g., 
changes  in  the  race  and  Hispanic  origin 
questions  and  response  categories,  as 
well  as  dropping  the  "Some  other  race" 
option),  and 

3.  Incorporation  of  evolving 
technologies  (using  an  MCD  for  data 
collection  during  NRFU). 

The  Race  and  Hispanic/Latino 
Response  Evaluation  is  intended  to 
evaluate  personal  visit  respondent 
reactions  to  removing  the  "Some  other 
race"  category.  The  primary  vehicle  for 
this  evaluation  will  combine  the  ETA 
interviews  taped  as  part  of  the  personal 
visits  during  2004  NRFU  with  the  2003 
National  Census  Test  results. 

Approximately  175,000  housing  units 
in  the  test  sites  will  receive  a  census 
form  by  mail.  These  housing  units  are 
expected  to  complete  these  forms  and 
mail  them  back  (mailout/mailback 
universe,  i.e.  housing  units  that  have 
city-style  addresses  such  as  806  Main 
Street).  Additionally,  enmnerators  will 
deliver  a  form  to  approximately  25,000 
housing  units  that  have  non  city-style 
addresses  such  as  Rt.  7,  Box  433.  These 
housing  units  are  asked  to  complete  the 
forms  and  mail  them  back  (update/leave 
imi  verse). 

Beginning  in  June  2004,  a  sample  of 
approximately  2,800  households  in  the    ■ 
Queens,  NY  site  will  be  re-interviewed 
via  telephone  for  the  Hispanic/Latino 
Response  Evaluation.  (Although  the 
Behavior  Coding  segment  of  the  test  will 
involve  about  2,000  households,  it  will 
not  involve  an  increase  in  respondent 
burden,  since  the  coding  will  be  done  as 
the  NRFU  interview  is  conducted.) 


Ii 


n.  Method  of  Collection 

Prior  to  receiving  the  2004 
questionnaire,  each  housing  unit 
included  in  the  test  will  be  mailed  an 
advance  letter  informing  respondents 
that  they  will  soon  receive  a  census 
form.  A  few  days  after  the  questionnaire 
packages  are  delivered,  each  household 
will  receive  a  reminder  postcard  that 
asks  respondents  to  fill  out  and  retium 
their  questionnaires,  if  they  have  not 
already  done  so.  The  postcard  also  will 
thank  respondents  who  have  already 
returned  their  forms. 

Census  Day  is  scheduled  for  April  1, 
2004.  About  10  days  after  that  date,  each 
household  in  the  mailout/mailback 
universe  that  did  not  return  the  initial 
form  will  receive  a  replacement 
questionnaire.  After  respondents  have 
had  a  chance  to  complete  and  return 
their  forms,  enumerators  will  visit  each 
housing  unit  that  has  not  responded 
(NRFU).  NRFU  is  scheduled  to  begin 
approximately  three  weeks  after  Census 
Day.  Enumerators  will  use  handheld 
MCDs  rather  than  paper  questionnaires 
for  data  collection  during  NRFU. 

Although  the  2004  mailback  form  is 
similar  to  the  Census  2000  short  form  in 
both  content  and  format,  there  are 
several  significant  differences.  These 
include  revised  wording  for  residence 
rules  instructions;  the  addition  of  two 
coverage  questions;  a  revised  race 
question  that  eliminates  the  "Some 
other  race"  option;  revisions  in  wording 
in  the  Hispanic  origin  question;  and  a 
format  that  allows  a  respondent  to 
record  information  for  up  to  12 
household  members. 

Completing  the  paper  questionnaire 
and  responding  to  the  questions  again 
during  the  telephone  section  of  the  Race 
and  Hispanic/Latino  Response 
Evaluation  will  take  approximately  10 
minutes.  Preliminary  research  indicates 
enumerator-filled  forms  (data  collected 
using  MCDs  during  NRFU)  also  will 
take  about  10  minutes.  All  data  capture 
operations  will  be  conducted  at  the 
Census  Bureau's  National  Processing 
Center  (NPC)  located  in  Jeffersonville, 
hidiana. 

In  order  to  conduct  the  2004  Census 
Test,  we  hope  to  create  content  and 
wording  that  will  allow  data  collection 
using  the  MCDs  to  be  comparable  to 
other  modes  of  response.  The  Census 
Bureau  is  designing  software  for 
handheld  devices  that  is  intended  to 
incorporate  both  Spanish  and  English 
language  capabilities  and  that  will  result 
in  MCDs  that  will  be  easy  for 
enumerators  to  use. 

The  goal  of  the  two-part  Race  and 
Hispanic/Latino  Response  Evaluation  is 
to  understand  how  changes  to  the  Race 
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and  Hispanic  origin  questions  affect 
.  response  behavior.  The  evaluation  will 
study  missing  data  rates,  NRFU 
response  distributions,  and  behavior 
coding  data  gathered  in  the  process  of 
conducting  some  NRFU  interviews. 

The  Behavior  Coding  section  of  the 
test  will  involve  taping  and  coding  the 
behavior  of  about  2,000  enumerators 
and  respondents  during  the  NRFU 
personal  visit  interviews  in  the  Queens, 
NY  site.  An  ETA  who  accompanies  each 
enumerator  will  record  the  selected 
interviews  using  a  handheld  recorder. 
ETAs  will  be  trained  to  use  basic 
interviewing  techniques,  operate  the 
recorder,  and  take  notes  on  respondent 
and  interviewer  behavior  during  the 
interview.  Behavior  coding  is  intended 
to  provide  data  about  respondents' 
verbal  reaction  to  the  race  and  Hispanic 
origin  question  as  well  as  information 
about  interviewer  behavior  while  asking 
these  questions.  These  interviews  will 
be  conducted  and  voice-recorded  with 
the  respondent's  permission. 

The  second  section  of  the  Race  and 
Hispanic/Latino  Response  Evaluation — 
Re-interview  Follow-up — also  is 
restricted  to  the  Queens,  NY  site.  The 
2004  Census  Test  questionnaire  will  be 
administered  to  selected  respondents 
after  the  NRFU  visit.  We  will  re- 
administer  the  2004  Census  Test 
questionnaire  by  telephone  in  order  to 
evaluate  the  response  distribution  of  the 
race  question.  The  resulting  response 
distribution  is  intended  to  provide 
information  for  evaluating  the  effect  of 
changes  in  the  race  and  Hispanic  origin 
questions  and  response  categories,  as 
well  as  dropping  the  "Some  other  race" 
option. 

Employees  fi-om  the  NPC  will  contact 
a  sample  of  approximately  2,800 
households  to  re-administer  the  2004 
questionnaire  beginning  in  June  2004. 
Data  gathered  as  a  result  of  these 
interviews  will  be  processed  at  NPC. 
The  goal  for  this  segment  of  the  Race 
and  Hispanic/Latino  Response 
Evaluation  is  2,000  completed 
interviews. 

Definition  of  Tenns 

Residence  Rules— Rules  that 
respondents  and  the  Census  Biu^au  use 
to  determine  where  people  should  be 
counted.  They  are  meant  to  insure  that 
everyone  is  counted  once  and  in  the 
right  place  for  the  primary  purposes  of 
apportionment. 

Nonresponse  Followup  (NRFU) — An 
operation  developed  to  obtain 
completed  questionnaires  ft-om  housing 
units  for  which  the  Census  Bureau  did  > 
not  receive  a  completed  questionnaire 
in  mail  census  areas  (mailout/mailback, 
update/leave,  and  urban  update/leave). 


Enumerators  visit  addresses  to  collect 
the  information. 

m.  Data 

OMB  Control  Number:  None. 

Form  Number(s):  DB-1  (2004  Census 
Test). 

Type  of  Review:  Regular. 

Affected  Public:  Individuals  and 
households. 

Estimated  Number  of  Respondents: 
Approximately  200,000  households  for 
the  2004  Census  Test.  Approximately 
2,800  households  for  Race  and 
Hispanic/Latino  Response  Evaluation. 

Estimated  Time  Per  Response:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  33,800. 

Estimated  Total  Aimual  Cost:  There  is 
no  cost  to  respondents  except  for  their 
time  to  respond. 

Respondent  Obligation:  Mandatory. 

Legal  Authority:  Title  13  of  the  United, 
States  Ck)de,  sections  141  and  193. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection;  (c)  ways  to 
enhance  the  quaUty,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  7.  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  03-17545  Filed  7-10-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-1 22-822] 

Certain  Corrosion-Resistant  Cart>on 
Steel  Flat  Products  from  Canada: 
Rescission,  in  Part,  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice. 

SUMMARY:  In  response  to  a  timely 
request  from  petitioners,  Bethlehem 
Steel  Corp.,  National  Steel  Corp.,  and 
United  States  Steel  Corp.,  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  Stelco  Inc.'(Stelco)  and 
Dofasco  Inc.  (Dofasco)  under  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  (CORE)  from  Canada  covering 
the  period  August  1,  2001  through  July 
31,  2002.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Reviews, 
67  FR  60210  (September  25,  2002). 
Petitioners,  which  were  the  only  parties 
to  request  this  review,  have  now 
withdrawn  their  request  for  an 
administrative  review  with  respect  to 
Stelco.  Accordingly,  the  Department  is 
rescinding,  in  part,  its  review  of  CORE 
for  Stelco  in  accordance  with  section 
351.213(d)(1)  of  the  Department's 
regulations. 

EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Christian  Hughes  or  Elfi  Blunj-Page, 
AD/CVD  Enforcement  Group  III,  Office 
7,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W.,  Washington 
D.C.  20230;  telephone  (202)  482-0190  or 
(202)  482-0197.  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  dtity 
order  on  CORE  from  Canada  on  August 
19,  1993.  See  Antidumping  Duty  Orders: 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Canada, 
58  FR  44162  (August  19,  1993).  On 
August  6.  2002,  the  Department 
published  an  opportimity  to  request 
administrative  review.  See  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation; 
Opportunity  To  Request  Administrative 


Review,  67  FR  50856  (August  6,  2002). 
On  August  30,  2002,  the  Department 
received  a  timely  request  from 
petitioners  to  conduct  an  administrative 
review  pursuant  to  section  351.213(b)  of 
the  Department's  regulations.  On 
September  25,  2002,  the  Department 
initiated  the  administrative  review 
covering  the  period  August  1 ,  2001  to 
July  31,  2002,  for  producers  Stelco  and 
Dofasco.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
■  Reviews,  Requests  for  Revocation  in  Part 
and  Deferral  of  Administrative  Reviews, 
67  FR  60210  (September  25,  2002).  On 
April  24,  2003,  petitioners  withdrew 
their  review  request  for  this  period  with 
respect  to  Stelco  in  accordance  with 
section  351.213(d)(1)  of  the 
Department's  regulations.  On  May  1, 
2003,  Stelco  filed  comments  in 
opposition  to  petitioners'  withdrawal 
request,  and  requested  the  Department 
to  continue  the  review. 

Rescission,  in  Part,  of  the  Antidumping 
Duty  Administrative  Review  of  CORE 

The  Department  is  rescinding  the 
antidimiping  duty  administrative  review 
of  Stelco,  covering  the  period  August  1, 
2001  through  July  31,  2002,  in 
accordance  with  section  351.213(d)(1)  of 
the  Department's  regulations.  Although 
petitioners'  withdrawal  request  for  this 
review  was  not  within  the  normal  time 
limit  as  prescribed  in  section 
351.213(d)(1)  of  the  Department's 
regulations,  we  find  that,  under  the 
circumstances  of  this  review,  it  is 
appropriate  to  accept  the  withdrawal 
request  and  rescind  the  review  with 
respect  to  Stelca  According  to  section 
351.213(d)(1)  of  the  Department's 
regulations,  the  Department  will  rescind 
an  administrative  review  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  The  regulations 
further  provide  that  the  Secretary  "may 
extend  this  time  limit  if  the  Secretary 
decides  that  it  is  reasonable  to  do  so." 
In  this  case,  petitioners'  withdrawal 
request  was  not  within  the  90-day  time 
limit.  However,  the  Department  has 
determined  that  rescinding  the  review  is 
appropriate.  Continuing  this  review 
would  only  require  Stelco,  the  domestic 
industry  and  the  Department  to  expend 
time  and  resources  on  a  review  in  which 
the  only  parties  that  requested  the 
review  are  no  longer  interested.  The 
Department  has  not  released 
supplemental  questionnaires  with 
respect  to  Stelco,  nor  conducted 
verification.  Therefore,  the  Department 
does  not  believe  the  administrative 
review  has  proceeded  to  a  point  at 
which  it  would  be  "unreasonable"  to 


rescind  the  review.  Furthermore,  there 
are  no  overarching  policy  issues  which 
would  warrant  continuing  with  this 
review. 

The  Department,  therefore,  has 
determined  that  it  is  reasonable  to 
extend  the  90-day  time  limit  and  to 
rescind,  in  part,  the  administrative 
review  of  CORE  for  the  period  August 
1,  2001  through  July  31.  2002  with 
respect  to  Stelco.  (For  a  full  discussion 
of  the  comments  filed  with  respect  to 
whether  to  rescind  this  review,  see 
Memorandum  to  the  File  from  Christian 
Hughes,  Analyst.  Re:  Antidumping  Duty 
Order  on  Certain  Corrosion-Resistant 
Carbon  Steel  Flat  Products  from 
Canada:  08/01/01-  07/31/02;  Rescission, 
in  Part,  of  the  Ninth  Administrative 
Review  with  Respect  to  Stelco,  Inc.,  July 
3,  2003.)  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  U.S.  Bureau  of  Customs 
and  Border  Protection  (BCBP)  within  15 
days  of  publication  of  this  notice.  The 
Department  will  direct  the  BCBP  to 
assess  antidumping  duties  for  this 
company  at  the  cash  deposit  rate  in 
effect  on  the  date  of  entry  for  entries 
diu-ing  the  period  August  1,  2001 
through  July  31,  2002. 

Notification  to  Parties 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  imder 
section  351.402(f)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  period  of 
time.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  jCpO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failiu-e  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  sections  351.213(d)(4)  and  sections 
751(a)(2)(c)  and  777(I){1)  of  the  Tariff 
Act  of  1930,'as  amended. 


Dated:  July  3,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-17626  Filed  7-10-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-813] 

Certain  Preserved  Mushrooms  From 
India:  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
review. 


SUMIMARY:  On  March  7.  2003,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  third 
administrative  review  of  the 
■"  antidumping  duty  order  on  certain 
preserved  mushrooms  from  India.  The 
review  covers  three  manufacturers/ 
exporters.  The  period  of  review  is 
February  1,  2001,  through  January  31, 
2002. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
ThCTefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  dumping  margins  for 
the  reviewed  firms  are  listed  below  in 
the  section  entitled  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Katherine 
Johnson,  Office  2.  AD/CVD  Enforcement 
Group  I,  Import  Administration — Room 
B099,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4136  or  (202)  482- 
4929,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  review  covers  three 
manufacturers/exporters:  Agro  Dutch 
Foods  Ltd.  ("Agro  Dutch"),  Himalya 
International  Ltd.  ("Himalya"),  and 
Weikfield  Agro  Products  Ltd. 
("Weikfield").  The  period  of  review  is 
February  1,  2001,  through  January  31, 
2002. 

On  March  7,  2003,  the  Department  of 
Commerce  published  the  preliminary 
results  of  the  third  administrative 


review  of  the  antidumping  duty  order 
on  certain  preserved  mushrooms  ft-om 
hidia  (68  FR  11045).  We  invited  parties 
to  comment  on  the  preliminary  results 
of  review.  On  April  7,  2003,  we  received 
a  request  for  a  public  hearing  from 
respondent  Weikfield.  We  received  case 
briefs  from  the  petitioner,'  Agro  Dutch, 
and  Weikfield  on  May  2,  2003.  We 
received  rebuttal  briefs  from  the 
petitioner  and  Weikfield  on  May  13, 
2003.  On  June  3,  2003,  Weikfield 
withdrew  its  request  for  a  public 
hearing.  We  have  conducted  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  ("the  Act"). 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
certain  preserved  mushrooms,  whether 
imported  whqle,  sliced,  diced,  or  as 
stems  and  pieces.  The  preserved 
mushrooms  covered  imder  the  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including  but  not  limited  to  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  the  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excludea  from  the  scope  of  the  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  ft^sh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms";  (3)  dried 
mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

The  merchandise  subject  to  the  order 
is  classifiable  under  subheadings 
2003.10.0127,  2003.10.0131, 
2003.10.0137.  2003.10.0143. 
2003.10.0147,  2003.10.0153.  and 
0711.51.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 


'  The  petitioner  is  the  Coalition  for  Fair  Preserved 
Mushroom  Trade  which  includes  the  American 
Mushroom  Institute  and  the  following  domestic 
companies:  L.K.  Bowman,  Inc.;  Modem  Mushroom 
Farms,  Inc.;  Monterey  Mushrooms,  Inc.;  Mount 
Laurel  Caiming  Corp.;  Mushrooms  Canning 
Company;  Southwood  Farms;  Sunny  Dell  Foods, 
Inc.;  and  United  Caiming  Corp. 


("HTSUS")  2.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  the 
order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidiunping  duty  administrative  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandiun"  ("Decision     • 
Memo")  from  Jeftey  May,  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration,  dated  July  7,  2003, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
Appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
reconmiendations  in  this  public 
memorandiun  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099  of  the 
main  Department  building.  In  addition, 
■a  complete  version  of  the  Decision 
Memo  can  be  accessed  directly  on  the 
Web  at  http://ia.ita.doc.gov/.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Changes  From  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
to  the  margin  calculations,  including: 

•  We  revised  the  calculation  for 
Weikfield's  indirect  selling  expenses  to 
exclude  the  amoimts  for  commissions 
and  discounts  Weikfield  and  its  affiliate 
paid  to  unaffiliated  parties. 

•  We  revised  Weikfield's  U.S. 
indirect  selling  expenses  used  as  an 
offset  to  home  market  commissions  to 
include  inventdry  carrying  expenses. 

•  We  excludea  a  deduction  from 
Weikfield's  home  market  price  for 
"Discount  Program  2." 

•  We  did  not  make  a  deduction  for 
the  Indian  export  tax  to  the  price  of  one 
ofWeikfield's  U.S.  sales. 

•  We  revised  Weikfield's  reported 
general  and  administrative  (G&A) 
expenses  to  include  idle  depreciation 
costs  experienced  diu-ing  the  POR. 

•  We  revised  Weikfield's  reported 
financial  expenses  to  exclude  long-term 
financial  and  non-financial  income.  In 
addition,  we  included  all  financial 
expenses  incurred  diuing  the  POR, 
including  certain  expenses  associated 
with  debt  restnicttu-ing.  Finally,  we 


*  Prior  to  January  1,  2002,  the  HTSUS  numbers 
were  as  follows:  2003.10.0027,  2003.10.0031, 
2003.10.0037,  2003.10.0043.  2003.10.0047. 
2003.10.0053,  and  0711.90.4000. 
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calculated  the  financial  expense  ratio 
based  on  the  highest  level  of  audited 
fiscal  year  financial  statements  prepared 
by  Weikfield. 

•  As  Agro  Dutch  had  no  comparison 
market  during  the  POR,  and  its 
constructed  value  selling  expenses  and 
profit  rate  were  based  on  the  weighted- 
average  selling  and  profit  amounts 
incurred  on  homejnarket  sales  by 
Himalya  and  Weikfield,  we  revised  the 
selling  expenses  and  profit  used  to 
calculate  Agro  Ehitch's  constructed 
value  to  accoimt  for  the  revisions  to  the 
Weikfield  margin  calculation  outlined 
above.  For  a  discussion  of  these 
changes,  see  the  "Margin  Calculations" 
section  of  the  Decision  Memo  and  the 
various  comments  discussed  in  the 
Decision  Memo. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  margin  percentages 
exist: 


Manufacturer/Exporter 

Margin 
(percent) 

Agro  Dutch  Foods  Ltd/Agro 
Dutch  Industries  Ltd 

1  02 

Himalya  International  Ltd  {de 

minimis)  

Weikfield  Agro  Products  Ltd 

0.08 
34.66 

Assessment 

The  Department  shall  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  shall  assess, 
antidvunping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  BCBP  within  15  days  of 
publication  of  these  final  results  of 
review.  In  accordance  with  19  CFR 
351.106(c)(1),  we  will  instruct  BCBP  to 
assess  antidiunping  duties  on  all 
appropriate  entries  covered  by  this 
review  if  any  importer-specific 
assessment  rate  calculated  in  the  final 
results  of  this  review  is  above  de 
minimis  (i.e.,  less  than  0.50  percent). 
For  assessment  purposes,  we  do  not 
have  the  actual  entered  value  for  Agro 
Dutch  and  Weikfield  because  these  - 
respondents  are  not  the  importers  of 
record  for  the  subject  merchandise. 
Accordingly,  we  have  calculated 
customer-specific  assessment  rates  by 
aggregating  the  dumping  margins 
calculated  for  all  of  Agro  Dutch's  and 
Weikfield's  U.S.  sales  examined  and 
dividing  the  respective  amounts  by  the 
total  quantity  of  the  sales  examined  for 
each  producer.  With  respect  to  Himalya, 
we  calculated  importer-specific 
assessment  rates  for  the  subject 
merchandise  from  Himalya  by 
aggregating  the  diunping  margins 


calculated  for  all  of  Himalya's  U.S.  sales 
examined  and  dividing  this  amount  by 
the  total  entered  value  of  the  sales 
examined.  To  determine  whether  the 
duty  assessment  rates  were  de  minimis, 
in  accordance  with  the  requirement  set 
forth  in  19  CFR  351.106(c)(2),  we 
calculated  customer-or  importer-specific 
ad  valorem  ratios  based  on  export 
prices. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrav^m  ftt)m  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rates  for  the  reviewed 
companies  will  be  those  established  in 
the  final  results  of  this  review,  except  if 
the  rate  is  less  than  0.50  percent,  and 
therefore,  de  minimis  within  the 
meaning  of  19  CFR  351.106(c)(1),  in 
which  case  the  cash  deposit  rate  will  be 
zero;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  11.30 
percent.  This  rate  is  the  "All  Others" 
rate  ft-om  the  LTFV  investigation.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351. '402(1) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3}.  Timely 
written  notification  of  return/ 


destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation.  We  are 
issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:July  7,  2003. 
Jeffirey  May, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

Appendix — List  of  Issues 

Company-Specific  Comments: 
Agro  Dutch 

Comment  1:  Calculation  of  the  Work-in- 
Process  Offset 

Comment  2:  Application  of  Adverse  Facts 
Available 

Weikfield 

Comment  3:  Home  Market  Quantity 

Discounts 
Comment  4:  Affiliated  Party  Commissions 
Comment  5:  Home  Market  Indirect  Selling 

Expenses 
Comment  6:  U.S.  Indirect  Selling  Expenses 

for  Commission  Offset 
Comment  7:  Calculation  of  U.S.  Credit 

Expense 
Comment  8:  CESS  for  Observation  33 
Comment  9:  Offset  to  Direct  Materials  Cost 
Comment  10:  Depreciation  of  Idle  Assets 
Comment  11:  Addition  of  WPCL  General  and 

Administrative  Expenses 
Comment  12:  Weikfield  General  and 

Administrative  Expense  Calculation 
Comment  13:  Gain  on  Debt  Restructuring  as 

Offset  to  Financial  Expenses 
Comment  14:  Interest  Expenses  from  ICICI 

Loan 
Comment  15:  Cost  of  Goods  Sold  for  the 

Financial  Expense  Ratio 
Comment  16:  Offsetting  Positive  Margins 

with  Negative  Margins 

[FR  Doc.  03-17627  Filed  7-10-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-851] 

Certain  Preserved  Mushrooms  From 
the  People's  Republic  of  China:  Final 
Results  and  Partial  Rescission  of  the 
New  Shipper  Review  and  Final  Results 
and  Partial  Rescission  of  the  Third 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
partial-  rescission  of  the  new  shipper 
review  and  final  results  and  partial 


rescission  of  the  third  antidumping  duty 
administrative  review. 
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SUMMARY:  On  March  6,  2003,  the 
Department  of  Commerce  published  the 
preliminary  results  and  partial 
rescission  of  the  new  shipper  review 
and  the  third  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  People's 
Republic  of  China.  See  Certain 
Preserved  Mushrooms  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  New  Shipper  Review  and  Preliminary 
Results  and  Partial  Rescission  of  Third 
Antidumping  Duty  Administrative 
Review.  68  FR  10694  (March  6.  2003) 
[Preliminary  Results).  The  new  shipper 
review  covers  three  exporters  and  the 
administrative  review  covers  four 
exporters  (see  "Backgroimd"  section 
below  for  further  discussion).  The 
period  of  review  is  February  1.  2001, 
through  January  31,  2002.'  We  gave 
intarested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 

Based  on  the  additional  publicly 
available  information  used  in  these  final 
results  and  the  comments  received  from 
the  interested  parties,  we  have  made 
changes  in  the  margin  calculations  for 
certain  respondents  in  these  reviews. 
The  final  weighted-average  dumping 
margins  for  the  reviewed  firms  in  these 
reviews  are  listed  below  in  the  section 
entitled  "Final  Results  of  Reviews."         ; 
EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Davina  Hashmi,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  Washington,  DC  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
0984,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

While  the  Department  initiated  an 
administrative  review  of  7  companies,^ 
based  on  a  request  by  the  petitioners  ^ 


'  The  POR  for  both  the  new  shipper  and 
administrative  review  is  the  same. 

-The  petitioners'  request  for  review  included  the 
following  companies:  (1 )  China  Processed  Food 
Import  &  Export  Company  ("China  Processed");  (2) 
Shanlou  Hongda  Industrial  General  Corporation 
("ShaoTtou  Hongda ');  (3)  Shenxian  Dongxing  Foods 
Co.,  Ud.  ("Shenxian  Dongxing"):  (4)  Gerber  Food 
Yunnan  Co..  Ltd.  ("Gerber"):  (5)  Green  Fresh  Foods 
(Zhangzhou)  Co,,  Ltd.  ("Green  Fresh");  (6)  Raoping 
Xingyu  Foods  Factory  Co..  Ltd.  ("Raoping  Xingyu"); 
(7)  Campania  Envasador  Del  Atlantico  ("Compania 
Envasador"). 

^The  petitioners  are  the  Coalition  for  Fair 
Preserved  Mushroom  Trade  which  includes  the 
American  Mushroom  fnstitute  and  the  following 
domestic  companies:  L.K.  Bowman,  Inc..  Modem 
Mushroom  Farms,  Inc.,  Monterey  Mushrooms.  Inc.. 
Mount  Laurel  Canning  Corp..  Mushrooms  Canning 
Compeny,  Southwood  Farms,  Sunny  Dell  Foods. 
Inc.,  and  United  Caiuing  Corp. 


and  certain  exporters,  this 
administrative  review  now  covers  only 
the  following  four  exporters:  (1)  Gerber; 
(2)  Green  Fresh;  (3)  Shantou  Hongda; 
and  (4)  Shenxian  Dongxing  (see  "Partial 
Rescission  of  Administrative  Review" 
section  below  of  this  notice  for  further 
discussion). 

On  March  6,  2002,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  new  shipper 
review  and  the  third  antidumping  duty 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  the  People's 
Republic  of  China  ("PRC")  (see 
Preliminary  Results,  67  FR  at  10128). 

On  March  7,  2003,  after  determining 
that  the  2001-2002  financial  report 
submitted  for  one  Indian  producer 
contained  in  Gerber's  February  5,  2003, 
submission  was  incomplete,  we 
requested  that  Gerber  provide  the 
complete  financial  report  for  that  Indian 
producer  in  order  to  further  consider  the 
data  for  the  final  results.  In  response  to 
oui  request,  the  petitioners  provided 
this  data  on  April  18,  2003,  for  the 
Department's  consideration  in  the  final 
results. 

On  March  10,  2003,  the  petitioners 
placed  information  on  the  record 
indicating  that  one  of  Guangxi  Yulin's 
owners  may  have  made  shipments  of 
subject  merchandise  during  the  period 
of  investigation  ("POI")"  and  therefore 
may  not  be  eligible  for  a  new  shipper 
review.  On  March  20,  2003,  Guangxi 
Yulin  submitted  rebuttal  comments.  On 
April  15,  2003,  we  placed  on  the  record 
the  results  of  our  data  query  on  this 
matter  (see  April  15,  2003, 
Memorandum  from  Sophie  Castro,  Case 
Analyst  to  the  File,  entitled  "Results  of 
Data  Queries  Conducted  in  Response  to 
Allegations  and  Information  Submitted 
in  March  of  2003  Regarding  Guangxi 
Yulin  Oriental  Food  Co.,  Ltd."). 

On  March  31,  2003,  in  accordance 
with  19  CFR  351.301(c)(3),  we  received 
additional  publicly  available 
information  from  two  respondents, 
Gerber  and  Green  Fresh. 

On  April  25,  2003,  we  placed  on  the 
record  additional  publicly  available 
information  on  truck  freight  rates  for 
consideration  in  the  final  results. 

The  petitioners  and  three 
respondents,  Gerber,  Guangxi  Yulin  and 
Shenzhen  Qunxingyuan  Trading  Co., 
Ltd.  ("Shenzhen  Qunxingyuan") 
submitted  their  case  briefs  on  April  30, 
2003.  On  May  7,  2003,  the  petitioners 
and  two  respondents,  Gerber  and 
Guangxi  Yulin.  submitted  rebuttal 
briefs.  The  other  respondents 


*  The  POI  covers  the  period  of  July  1.  1997  though 
December  31,  1997. 


participating  in  these  reviews  did  not 
submit  case  or  rebuttal  briefs. 

On  May  7,  2003,  we  determined  that 
the  petitioner  and  Shenzhen 
Qunxingyuan  had  submitted  new 
factual  information  in  their  case  briefs 
in  violation  of  the  regidatory 
requirement  provided  in  19  CFR 
351.301(c)(3)(ii),  and  requested  these 
parties  to  remove  this  data  and  resubmit 
their  case  briefs.  On  May  19,  2003,  we 
determined  that  the  petitioner  had  also 
submitted  new  factual  information  in  its 
rebuttal  brief  and  requested  the 
petitioner  to  remove  this  data  as  well 
and  resubmit  its  rebuttal  brief.  Also,  on 
May  19,  2003,  the  petitioner  requested 
a  meeting  with  the  Department  to 
discuss  the  relationship  between  Gerber 
and  Green  Fresh  during  the  period  of 
review  ("POR")  as  discussed  in  its  case 
brief.  On  May  22,  2003.  Gerber  and 
Green  Fresh  requested  a  similar 
meeting.  On  June  11,  and  June  27,  2003, 
we  held  ex-parte  meetings  with  the 
petitioners'  and  respondents'  counsels, 
respectively,  to  discuss  the  relationship 
between  Gerber  and  Green  Fresh  during 
the  POR  and  the  new  shipper  claims 
made  by  Shenzhen  Qunxingvoian  and 
Guangxi  Yulin  (see  ex-parte  memoranda 
to  the  file  dated  June  12.  and  June  30, 
2003). 

On  June  5,  2003,  we  placed  on  the 
record  additional  publicly  available 
price  information  on  copper  wire  scrap, 
water,  and  the  components  included  in 
laterite,  and  additional  public  financial 
data  from  an  Indian  producer  submitted 
in  this  review  for  consideration  in  the 
final  results  of  this  review.  On  June  19, 
2003,  Gerber  and  Green  Fresh  submitted 
comments  on  the  publicly  available 
information  we  had  placed  on  the 
record  on  June  5,  2003. 

No  party  requested  a  hearing,  as 
specified  under  19  CFR  351.310(c). 

The  Department  has  conducted  these 
reviews  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  These  mushrooms  are 
then  packed  and  heated  in  containers 
including,  but  not  limited  to,  cans  or 
glass  jars  in  a  suitable  liquid  medium, 
including,  but  not  limited  to,  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
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sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  hulher  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fresh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms";  (3)  dried 
mushrooms:  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives.^ 

The  merchandise  subject  to  this  order 
is  classifiable  under  subheadings: 
2003.10.0127,  2003.10.0131, 
2003.10.0137,  2003.10.0143, 
2003.10.0147,  2003.10.0153  and 
0711.51.0000  of  the  Harmonized  Tariff 
Schediile  of  the  United  States  ^  ("HTS"). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 

Partial  Rescission  of  Administrative 
Review 

We  have  rescinded  this  review  with 
respect  to  China  Processed,  Compania 
Envasador,  and  Raoping  Xingyu 
pursuant  to  19  CFR  351.213(d)(1), 
because  the  petitioners  withdrew  their 
request  for  review  and  no  other 
interested  party  requested  a  review  of 
these  companies.  See  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China:  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review,  67  FR  53914  (August  20,  2002). 

Facts  Available — Shenxian  Dongxing 

In  the  Prehminary  Results,  67  FR  at 
10697,  the  Department  determined  that 
the  use  of  adverse  facts  available  was 
warranted  in  accordance  with  section 
776(b)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  to  calculate  the 
dumping  margin  for  Shenxian    . 
Dongxing.  Because  Shenxian  Dongxing 
failed  to  provide  usable  transaction- 
specific  sales  quantities  for  purposes  of 


'On  June  19,  2000,  the  Department  affirmed  that 
"marinated,"  "acidified,"  or  "pickled"  mushrooms 
containing  less  than  0.5  percent  acetic  acid  are 
within  the  scope  of  the  antidumping  duty  order. 
See  "Recommendation  Memorandum-Final  Ruling 
of  Request  by  Tak  Fat.  et  al.  for  Exclusion  of  Certain 
Marinated,  Acidified  Mushrooms  from  the  Scope  of 
the  Antidumping  Ehity  Order  on  Certain  Preserved 
Mushrooms  from  the  People's  Republic  of  China," 
dated  June  19,  2000. 

»  Prior  to  January  1,  2002,  the  HTS  subheadings 
were  as  follows:  2003.10.0027,  2003.10.0031, 
2003.10.0037,  2003.10.0043,  2003.10.0047, 
2003.10.0053,  and  0711.90.4000. 


calculating  its  weighted-average 
dumping  margin,  we  determined  that 
Shenxian  Dongxing  did  not  cooperate  to 
the  best  of  its  ability.  Since  the 
preliminary  results,  nothing  has 
changed  to  reverse  our  preliminary 
decision  regarding  Shenxian  Dongxing 
and  Shenxian  Dongxing  has  filed  no 
comments  on  the  record  addressing  the 
Department's  calculation.  Therefore, 
piu-suant  to  section  776(b)  of  the  Act,  we 
have  continued  to  make  an  adverse 
inference  with  respect  to  Shenxian 
Dongxing  by  assigning  to  its  exports  of 
the  subject  merchandise  a  rate  of  61.37 
percent,  which  is  the  highest  rate 
calculated  for  any  of  its  U.S.  sales 
transactions  based  on  the  use  of 
additional  publicly  available 
information  and  the  comments  received 
from  the  interested  parties  since  the 
preliminary  results  (see  "Changes  Since 
the  Preliminary  Results"  section  below 
for  further  discussion). 

Facts  Available — Gerber/Green  Fresh 

In  the  Preliminary  Results,  67  FR  at 
10697,  the  Department  determined  that 
the  business  relationship  which  existed 
between  Gerber  and  Green  Fresh 
resulted  in  evasion  of  antidumping  cash 
deposits  during  the  FOR.  (See  February 
28,  2003,  memorandum  from  Office 
Director  to  the  Acting  Deputy  Assistant 
Secretary  entitled  "Cash  Deposit  Rate 
for  Gerber  Food  (Yunnan)  Co.,  Ltd.  and 
Green  Fresh  Foods  (Zhangzhou)  Co., 
Ltd."  ("Gerber-Green  Fresh  memo")  for 
further  discussion).  Consequently,  as 
adverse  facts  available,  the  Department 
preliminarily  assigned  to  each  of  these 
respondents  for  future  cash  deposit 
purposes  the  higher  of  the  rates 
calculated  for  each  of  them  in  this 
review.^  The  preliminary  calculated 
margins  for  Gerber  and  Green  Fresh 
were  1.17  percent  and  46.41  percent, 
respectively.  However,  as  adverse  facts 
available  for  cash  deposit  purposes,  we 
assigned  both  companies  Green  Fresh's 
calculated  margin  of  46.41  percent.  We 
invited  comments  on  our  preliminary 
results. 

After  considering  the  comments 
submitted  by  the  parties  on  this  matter, 
we  find  that  our  preliminary  decision 
with  respect  to  Gerber  and  Green  Fresh 
did  not  sufficiently  address  the  fact  that 
both  companies  withheld  crucial 
information  prior  to  verification  and 
actively  colluded  to  circumvent  the  cash 
deposit  rates  in  effect  during  the  FOR. 
After  a  re-examination  of  the  facts  on 
the  record  of  this  review,  we  find  that 


'  For  assessment  purposes,  we  preliminarily 
stated  that  we  intended  to  calculate  importer- 
specific  duty  assessment  rates  based  on  the  data 
provided  by  these  two  companies,  as  adjusted,  to 
reflect  verification  findings. 


the  use  of  total  adverse  facts  available  is 
warranted  in  this  case  with  respect  to 
determining  Gerber's  and  Green  Fresh's 
cash  deposit  and  assessment  rates  for 
the  reasons  stated  below. 

With  respect  to  Gerber,  we  find  that 
Gerber  continually  misrepresented  in  its 
questionnaire  responses  the  true  nature 
of  its  relationship  with  Green  Fresh 
during  the  FOR.  In  its  questionnaire 
responses,  which  were  accompanied  by 
a  certification  from  Gerber  officials 
attesting  to  the  validity  and  truthfulness 
of  these  responses,  Gerber  claimed  that 
Green  Fresh  acted  as  an  agent  on  its 
behalf  by  arranging  for  the  shipment  on" 
some  of  its  reported  U.S.  sales  of  self- 
produced  subject  merchandise  during 
the  FOR  (see  May  23,  2003.  Section  A 
response  at  A-11).  Moreover,  Gerbier 
indicated  that  Green  Fresh  acted  as  its 
agent  from  September  2001  to  May  2002 
and  Gerber  paid  it  a  commission  for 
each  container  of  Gerber-produced 
merchandise  which  Green  Fresh  ' 

shipped  to  the  U.S.  market  on  Gerber's 
behaif  (see  September  11,  2002, 
submission  at  6). 

Based  on  this  information,  the 
Department  was  led  to  believe  prior  to 
verification  that  Gerber's  business  with 
Green  Fresh  was  at  arms-length,  and 
constituted  a  bona  fide  business 
arrangement  imder  which  Green  Fresh 
did,  in  fact,  operate  as  the  exporter  of 
the  merchandise.  However,  an 
examination  of  sales  and  export 
documentation  at  verification  revealed 
that  Gerber  in  fact  arranged  shipment  of 
all  of  its  sales  of  subject  merchandise 
and  paid  Green  Fresh  a  fee  to  use  Green 
Fresh's  sales  invoices  for  this  purpose  in 
order  to  take  advantage  of  Green  Fresh's 
comparatively  low  cash  deposit  rate 
during  the  FOR  (see  February  12,  2003, 
Gerber  verification  report  at  5-7  and 
exhibits  4D  through  4K)).  Absent 
verification,  the  Department  would 
never  have  discovered  that  Gerber  used 
Green  Fresh's  sales  invoices  in  order  to 
benefit  from  Green  Fresh's  lower  cash 
deposit  rate. 

Gerber's  misrepresentations  were 
highly  material  to  the  Department's 
analysis  and  call  into  question  the 
veracity  of  other  responses  provided  by 
Gerber.  Despite  Gerber's  pre-verification 
claims  to  the  contrary,  Green  Fresh 
never  acted  as  Gerber's  agent  for  most  of 
the  Gerber/Green  Fresh  reported 
transactions.  Green  Fresh  had  at  most 
negligible  commercial  involvement  with 
the  specific  transactions  involving  the 
export  of  Gerber's  merchandise  to  the 
United  States  from  the  PRC  using  its 
invoices.  Although  the  nature  of  this 
relationship  came  to  light  at 
verification,  the  Department  deems  it 
critical  to  the  resolution  of  this  issue  the 
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fact  that  Gerber  certified  as  truthful  false 
infonnation  it  provided  to  the 
Department,  in  numerous  questionnaire 
responses. 

Under  these  circumstances,  section 
776(a)(2)  of  the  Act  states  that  the 
Department  may  use  "facts  available"  if 
an  interested  party  (A)  withholds 
information  that  has  been  requested  by 
the  Department,  (C)  significantly 
impedes  a  proceeding  under  this  title  or 
(D)  provides  such  information  but  the 
infonnation  cannot  be  verified.  All  of 
these  provisions  apply  in  this  case. 
Because  the  Department  relies  on 
original  sales  invoices  to  verify  the 
accuracy  of  the  sales  listing,  the 
information  Gerber  mis-characterized 
and  withheld  was  fundamental  and 
material  to  the  Department's  analysis. 
Gerber's  actions  now  lead  us  to  question 
our  verification  findings  which  were 
predicated  on  the  reliabiUty  of  Gerber's 
own  information  and  records.  Gerber's 
consistent  mis-characterization  of  the 
facts  on  the  record  impeded  a  proper 
review  of  Gerber's  transactions.  This  is 
particularly  true,  given  that  the  vast 
majority  of  Gerber's  reported  U.S.  sales 
were  made  using  Green  Fresh's  sales 
invoices.  Without  the  necessary 
information  pertaining  to  these 
transactions,  the  Department  could  not 
realistically  conduct  an  accurate  review 
of  Gerber.  Clearly  in  this  case,  Gerber 
did  not  act  to  the  best  of  its  ability  by 
providing  the  Department  with  incorrect 
and  misleading  mis-characterizations  of 
its  agreement  with  Green  Fresh  and 
misusing  Green  Fresh's  invoices  to 
evade  the  payment  of  cash  deposits 
during  the  POR. 

For  these  reasons,  the  Department  has 
determined  that  it  will  apply  total 
adverse  facts  available  to  Gerber  in  this 
case.  Thus,  as  adverse  facts  available,  in 
light  of  record  evidence  of  material 
misrepresentations  by  Gerber  as  noted 
above  and  the  potential  for  future 
misconduct,  the  assignment  of  a  cash 
deposit  and  assessment  rate  equal  to  the 
PRC-wide  rate  of  198.63  percent  is 
appropriate.  The  application  of  this  cash 
deposit  rate  reflects  the  Department's 
best  estimate  as  to  what  the  company's 
ultimate  assessed  duty  liability  would 
be  in  the  next  stage  of  the  proceeding, 
.  given  the  uncertainty  created  by  the 
misconduct  that  has  characterized  the 
parties'  behavior  to  date.  The 
Department  considers  the  assignment  of 
this  rate  to  Gerber  sufficient  to 
encourage  it  to  cooperate  with  the 
Department  in  future  reviews,  and  to 
ensure  that  Gerber  cannot  undermine 
the  efficacy  of  the  antidumping  duty 
law  by  posting  insufficient  and 
improper  deposits. 


With  respect  to  Green  Fresh,  its 
misrepresentations  on  the  record 
significantly  impeded  this  proceeding  as 
well.  Like  Gerber,  Green  Fresh  also 
stated  in  its  questionnaire  responses 
that  it  acted  as  an  agent  for  sales  made 
and  produced  by  Gerber,  whereby  it 
received  a  commission  for  exporting 
that  merchandise  on  Gerber's  behalf  to 
the  U.S.  market  during  the  POR  (see 
May  23,  2002.  submission  at  11).  In 
describing  its  role  as  Gerber's  agent, 
Green  Fresh  indicated  that  it  provided 
Gerber  with  specific  export  documents 
[i.e.,  an  invoice.  PRC  Customs  and 
quarantine  inspection  form,  packil^  list, 
VAT  refund  form,  and  PRC  Customs 
declaration  form)  for  only  a  portion  of 
Gerber's  sales  transactions  during  the 
POR  [see  December  23,  2003. 
submissions  at  1  and  2).  Moreover, 
Green  Fresh  indicated  that  it  had  the 
data  for  these  affected  sales  transactions 
and  separately  reported  them  in  its 
supplemental  response  (see  December 
23,  2002,  submission  at  3).  With  respect 
to  these  affected  sales  transactions 
which  it  claimed  it  acted  as  Gerber's 
shipping  agent.  Green  Fresh  did  not 
reveal  to  the  Department  until 
verification  that  it  merely  provided 
Gerber  with  blank  sales  invoices  for 
pm-poses  of  enabling  Gerber  to  ship  its 
merchandise  to  the  U.S.  market  during 
the  POR  at  a  lower  cash  deposit  rate. 
Furthermore,  although  Green  Fresh 
claimed  that  it  actually  arranged  for  the 
shipment  of  Gerber-produced 
merchandise  included  in  these  affected 
sales  transactions  (which  were  reported 
by  both  companies  in  their  respective 
Section  C  sales  listings).  Green  Fresh 
was  unable  to  provide  complete 
documentation  for  all  of  the  affected 
sales  transactions  to  support  its  claim 
that  it  served  as  a  bona  fide  shipping 
agent  on  behalf  of  Gerber  with  respect 
to  these  sales  (see  February  12,  2003. 
Green  Fresh  verification  report  at  6-7 
and  exhibit  6P).  Because  these  affected 
sales  transactions  were  docimiented 
with  invoices  issued  by  Green  Fresh  and 
not  by  Gerber  but  could  not  be  tied  to 
records  prepared  by  Green  Fresh  in  the 
ordinary  course  of  business,  we  were 
unable  to  verify  the  extent  of  Green 
Fresh's  involvement  with  respect  to 
these  sales  or  to  corroborate  Green 
Fresh's  statements.  Therefore,  given  the 
fact  that  the  sales  in  question  were  made 
using  Green  Fresh's  invoices  and  that 
Green  Fresh  was  unable  to  provide  its 
own  supporting  documentation  for  all 
but  one  of  these  sales  transactions,  we 
question  the  reliability  of  Green  Fresh's 
reported  sales  data,  its  sales 
dociunentation,  and  the  additional  data 
it  provided  at  verification. 


Furthermore,  the  willingness  of  Green 
Fresh  to  assist  another  company  to 
evade  the  payment  of  legally  required 
cash  deposits,  as  well  as  its  consistent 
mis-characterization  of  the  facts  on  the 
record  (despite  its  representatives' 
certification  of  the  facts  contained  in 
multiple  submissions  to  the  Department 
as  truthful  when  they  were  not),  leads 
us  again  to  question  the  validity  of  the 
books  and  records  examined  by  the 
Department  at  verification.  Thus, 
consistent  with  our  analysis  for  Gerber, 
we  do  not  believe  that  Green  Fresh's 
reported  information  can  be  relied  upon 
by  the  Department  in  calculating  an 
antidumping  duty  margin  and  cash 
deposit/ assessment  rates.  Consequently, 
pursuant  to  sections  776(a)(2)(A),  (C) 
and  (D)  of  the  Act,  the  Department  is 
applying  total  facts  available  to  Green 
Fresh.  Furthermore,  pursuant  to  section 
776(b)  of  the  Act,  an  adverse  inference 
is  warranted  because  Green  Fresh's  sale 
of  invoices  for  purposes  of  aiding  Gerber 
to  evade  cash  deposits,  as  well  as  its 
mis-characterization  of  the  facts  in  this 
case,  clearly  demonstrate  that  Green 
Fresh  did  not  act  to  the  best  of  its  ability 
dining  this  administrative  review. 

Thus,  as  adverse  facts  available,  in 
light  of  record  evidence  of  material 
misrepresentations  by  Green  Fresh  as 
noted  above  and  the  potential  for  future 
misconduct,  the  assignment  of  a  cash 
deposit  and  assessment  rate  equal  to  the 
PRC-wide  rate  of  198.63  percent  is 
appropriate.  (See  Issues  and  Decision 
Memorandum  ("Decision  Memo")  from 
Jeffrey  May,  Deputy  Assistant  Secretaiy 
for  Import  Administration,  to  Joseph  A. 
Spetrini,  Acting  Assistant  Secretary  for 
Import  Administration  at  Comment  1  for 
further  discussion). 

Corroboration  of  Facts  Available 

Section  776(c)  of  the  Act  provides  that 
where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action. 
H.R.  Doc.  103-316  ("SAA"),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  to  be  used. 

In  this  segment  of  the  proceeding,  in 
accordance  with  Department  practice,  as 
adverse  facts  available,  we  have 
assigned  to  exports  of  the  subject 
merchandise  by  Gerber  and  Gieen  Fresh 
the  PRC-wide  rate  of  198.63  percent,  a 
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rate  that  was  calculated  based  on 
information  contained  in  the  petition. 
When  using  a  previously  calcidated 
margin  as  facts  available,  for  purposes  of 
corroboration 'the  Department  will    . 
consider,  in  the  context  of  the  ciurent 
review,  whether  that  margin  is  both 
reliable  and  relevant.  With  respect  to 
the  relevancy  aspect  of  corroboration, 
the  Department  stated  in  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  from  Japan,  and 
Tapered  Roller  Bearings,  Four  Inches  or 
Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Reviews.  61  FR  57391.  57392  (November 
6,  1996)  ("TRBs"),  that  it  will  "consider 
infonQation  reasonably  at  its  disposal  as 
to  whether  there  are  circumstances  that 
would  render  a  margin  irrelevant. 
Where  circumstances  indicate  that  the 
selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin."  See  also  Fresh 
Cut  Flowers  from  Mexico;  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  6812, 
6814  (February  22, 1996)  (disregarding 
the  highest  margin  in  the  case  as  best 
information  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  extremely  high  margin). 

We  corroborated  the  petition 
information,  and  found  that  we  had  not 
received  any  information  that  warranted 
revisiting  the  issue.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less-Than-Fair-Value:  Certain  Preserved 
Mushrooms  from  the  People's  Republic 
of  China,  63  FR  41794,  417988  (August 
5,  1998).  Similarly,  no  information  has 
been  presented  in  the  current  review 
that  calls  into  question  the  reliability  or 
the  relevance  of  the  information 
contained  in  the  petition.  Therefore,  we 
have  applied,  as  adverse  facts  available. 
the  PRC-wide  rate  from  prior 
adriiinistrative  reviews  of  this  order  and 
have  satisfied  the  corroboration 
requirements  imder  section  776  of  the 
Act.  See  Persulfates  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  66  FR  18439,  18441  (April  9, 
2001)  (employing  a  petition  rate  used  as 
adverse  facts  available  in  a  previous 
segment  as  the  adverse  facts  available  in 
the  cxirrent  review).  We  have 
determined  that  this  rate  has  probative 
value  and,  therefore,  is  an  appropriate 
rate  to  be  applied  in  this  review  to 
exports  of  subject  merchandise  by 


Gerber  and  Green  Fresh  as  facts 
otherwise  available. 

Partial  Rescission  of  New  Shipper 
Review 

A.  Zhangzhou  Jingxiang 

We  have  rescinded  this  new  shipper 
review  with  respect  to  Zhangzhou 
Jingxiang  because  it  failed  to  provide  us 
with  the  necessary  documentation  for 
determining  which  entity  or  entities 
own  it  and  because  it  was  imable  to 
explain  whether  or  not  its  OAvner  was 
affiliated  with  any  PRC  exporters  or 
producers  of  the  subject  merchandise 
[see  Preliminary  Results,  67  FR  at 
10696). 

B.  Shenzhen  Qunxingyuan 

In  the  preliminary  results,  we 
determined  that  the  sole  U.S.  sale  of 
subject  merchandise  made  by  Shenzhen 
Qunxingyuan  during  the  FOR  was  not 
bona  fide  primarily  because  it  was  made 
at  an  aberrationally  high  price  and  an 
imreasonably  low  quantity  relative  to 
other  commercial  transactions  involving 
comparable  merchandise  during  the 
FOR.  In  addition,  Shenzhen 
Qunxingyuan  did  not  have  any  other 
business  activity  or  income  beyond  this 
sale  during  the  FOR  or  after  the  FOR  (at 
least  until  the  date  of  verification).  We 
also  noted  other  questionable  factors 
with  respect  to  Shenzhen 
Qunxingyuan 's  customer.  Based  on  the 
totality  of  the  circumstances,  we  found 
that  the  quantity  and  value  reported  by 
Shenzhen  Qunxingyuan  did  not  provide 
a  reasonable  or  reliable  basis  for  the 
Department  to  calculate  a  dimiping 
margin  and  we  rescinded  the  new 
shipp)er  review  with  respect  to 
Shenzhen  Qunxingyuan.  See 
Memorandum  from  Louis  Apple,  Office 
Director,  to  Susan  Kuhbach,  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  Fourth  New  Shipper 
Review  of  Certain  Preserved  Mushrooms 
from  the  People's  Republic  of  China: 
Whether  the  Sale  Made  by  Shenzhen     . 
Qunxingyuan  Trading  Co.,  Ltd.  Is  Bona 
Fide  (February  28,  2003)  ("Preliminary 
Price  and  Quantity  Analysis 
Memorandum" ). 

We  are  also  rescinding  the  new 
shipper  review  with  respect  to 
Shenzhen  Qunxingyuan  because  we 
find  that  it  did  not  have  a  bona  fide  U.S. 
sale  during  the  POR,  as  required  by  19 
CFR  351.214(b)(2)(iv)(c),  based  on  the 
totality  of  the  facts  on  the  record.  In 
determining  whether  a  sale  was  bona 
fide,  the  Department  normally  considers 
factors  such  as,  inter  alia,:  (1)  The 
timing  of  the  sale,  (2)  the  sale  price  and 
quantity,  (3)  the  expenses  arising  from 
the  sales  transaction,  (4)  whether  the 


sale  was  sold  to  the  customer  at  a  loss, 
and  (5)  whether  the  sales  transaction 
between  the  exporter  and  importer  was 
executed  on  an  arm's-length  basis.  See 
American  Silicon  Technologies  v. 
United  States,  110  F.  Supp.  2d  992,  996 
(CIT  2000);  see  also  Final  Results  of 
First  New  Shipper  Review  and  First 
Antidumping  Duty  Administrative 
Review:  Certain  Preserved  Mushrooms 
From  the  People's  Republic  of  China,  66 
FR  31204  (June  11,  2001)  and  the 
accompanying  issues  and  decision 
memorandum.  An  examination  of 
whether  a  sale  is  a  bona  fide  transaction 
may  be  extensive  and  thus,  may  include 
a  variety  of  these  factors  and  others 
given  the  nature  and  circumstances  of 
each  company  and  its  corresponding 
sales  practices.  In  Shenzhen 
Qunxingyuan 's  case,  we  focused  on  the 
commercial  income  and  viability  of  the 
company,  the  profitability  of  the  sale  in 
question,  and  its  sale  price  relative  to 
AUVs. 

In  this  case,  we  find  that  the  price  of 
its  single  reported  sale  was 
aberrationally  high  relative  to  the 
average  vinit  value  of  all  U.S.  imports  of 
comparable  canned  mushroom  imports 
during  the  POR.  More  importantly,  with 
respect  to  the  commercial  legitimacy  of 
the  one  reported  U.S.  sale,  we  continue 
to  find  that  Shenzhen  Qunxingyuan  had 
no  other  sales  of  any  merchandise, 
subject  or  non-subject,  during  or  after 
the  POR  and  therefore,  had  no 
commercial  income  during  this  period. 
In  addition,  it  appears  that  Shenzhen 
Qunxingyuan's  reported  U.S.  sale 
incurred  a  loss.  Therefore,  we  determine 
that  the  record  evidence  does  not 
support  a  finding  that  this  company  is 
a  bona  fide  commercial  entity. 
Consequently,  for  the  reasons  discussed 
above,  the  Department  finds  that 
Shenzhen  Qunxingyuan's  sole  U.S.  sale 
diu-ing  the  POR  was  not  a  bona  fide 
commercial  transaction  and  does  not 
provide  a  reasonable  or  reliable  basis  for 
the  Department  to  calculate  a  diunping 
margin.  See  Decision  Memo  at  Comment 
2  for  additional  discussion. 

Non- Adverse  Facts  Available 

For  the  final  results  of  these  reviews, 
we  have  determined  it  appropriate  to 
treat  water  as  a  factor  of  production 
separate  from  factory  overhead 
consistent  with  the  Department's 
current  practice  (see  Fresh  Garlic  From 
the  People's  Republic  of  China:  Final 
Results  of  Antidumping  New  Shipper 
Review,  67  FR  72139  (December  4,  2002) 
and  accompanying  Issues  and  Decision 
Memorandum  at  Comment  7  ("Garlic")). 

Shantou  Hongda  and  Sheiudan 
Dongxing  reported  water  consumption 
data  which  appeared  to  be  erroneous 
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when  compared  to  the  amount  reported 
by  Guangxi  Yulin  and  verified  by  the 
Department.  With  respect  to  Sbenxian 
Dongxing,  because  originally  we  did  not 
consider  its  reported  water  consumption 
factor  to  be  necessary  for  valuation 
purposes,  we  did  not  examine  its  water 
consumption  data  at  verification.  Inlhe 
case  of  Shantou  Hongda,  we  examined 
its  water  consiunption  at  verification 
but  it  contained  errors  which  rendered 
this  data  imreliable  [see  exhibit  12  of 
the  Department's  Febi-uary  14,  2002, 
verification  report  for  Shantou  Hongda). 

Because  Shantou  Hongda  and 
Sbenxian  Dongxing  provided  the 
Department  with  incomplete  and/or 
unreliable  information  which  could  not 
be  verified,  use  of  facts  available  is 
appropriate  pursuant  to  section 
776(a)(2)(D)  of  the  Act.  We  beUeve  that 
Shantou  Hongda  and  Sbenxian 
Dongxing  were  unaware  at  the  time  the 
Department  requested  this  information 
that  it  would  be  necessary  to  use  the 
water  consumption  data  in  its  margin 
calculation  because  the  Department  had 
not  separately  valued  this  input  in  any 
prior  segment  of  this  proceeding.  Thus, 
in  order  to  account  for  water 
consumption  usage  by  each  of  these 
respondents  in  the  final  results,  as  non- 
adverse  facts  available,  we  have  used 
the  water  factor  reported  by  Guangxi 
Yulin,  the  only  other  respondent  imder 
review  (for  which  we  are  calculating  a 
•  margin  in  the  final  results)  which 
reported  a  correct  and  complete  water 
factor  (as  verified  by  the  Department), 
and  valued  water  for  the  other 
respondents  using  Guangxi  Yulin 's 
reported  water  factor.  See  Decision 
Memo  at  Comment  5. 

Analysis  of  Ckimments  Received 

All  issues  raised  in  the  case  briefs  are 
addressed  in  the  Decision  Memo,  which 
is  hereby  adopted  by  this  notice.  A  hst 
of  the  issues  raised,  all  of  which  are  in 
the  Decision  Memo,  is  attached  to  this 
notice  as  an  Appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  the  briefs  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  the  use  of  additional 
publicly  available  information  and  the 
comments  received  firom  the  interested 
parties,  we  have  made  changes  in  the 
margin  calculation  for  each  respondent. 


For  a  discussion  of  these  changes,  see 
the  "Margin  Calculations"  section  of  the 
Decision  Memo. 

For  the  final  results,  we  calculated 
average  surrogate  percentages  for  factory 
overhead,  SG&A  expenses,  and  profit 
using  the  2001-2002  financial  reports  of 
Agro  Dutch  Foods  Ltd.  ("Agro  Dutch") 
and  Flex  Foods  Ltd.  ("Flex  Foods").  See 
Decision  Memo  at  Comment  4. 

We  used  freight  rates  published  in  the 
February  2002-Jime  2002  issues  of 
Chemical  Weekly  and  obtained 
distances  between  cities  from  the 
following  Web  sites:  http:// 
www.infreight.com  and  http://  ' 
www.sitaindia.com/Packages/ 
CityDistance.php. 

We  treated  water  as  a  separate  factor 
of  production.  To  value  water,  we  used 
1995-1996  and  1996-1997  data  from  the 
Second  Water  Utilities  Data  Book.  Since 
this  value  was  not  contemporaneous 
with  the  FOR,  we  adjusted  this  value  for 
inflation  based  on  wholesale  price 
indices  published  in  the  International 
Monetary  Fund's  International 
Financial  Statistics.  As  discussed  above, 
two  respondents  [i.e.,  Shantou  Hongda 
and  Sbenxian  Dongxing)  did  not 
provide  the  Department  with  complete 
and/or  reliable  water  consimiption 
information  which  could  be  verified. 
Therefore,  as  facts  available,  we  have 
used  the  amount  reported  by  Guangxi 
Yulin,  the  only  respondent  under 
review  which  reported  a  correct  and 
complete  water  factor  (as  verified  by  the 
Department),  and  applied  it  to  the 
siUTOgate  value  for  water  for  the  two 
respondents  at  issue.  See  "Non-Adverse 
Facts  Available"  section  above  and 
Decision  Memo  at  Comment  5. 

To  value  tin  can  sets  [i.e.,  the  can  with 
the  lid)  for  the  respondents  which 
produced  their  cans  during  the  FOR 
(i.e.,  Guangxi  Yulin  and  Sbenxian 
Dongxing),  we  used  2001-2002  actual 
can-size-specific  price  data  submitted 
by  Agro  Dutch  in  the  3rd  antidumping 
duty  administrative  review  of  certain 
preserved  mushrooms  from  India. 
However,  for  the  respondents  which 
only  purchased  their  cans  during  the 
FOR  (i.e.,  Shantou  Hongda),  we 
continued  to  use  2000-2001  price  data 
from  the  May  21,  2001,  public  version 
response  submitted  by  Agro  Dutch  in 
the  2nd  antidumping  duty 
administrative  review  of  certain 
preserved  mushrooms  from  India,  and 
relied  on  the  petitioners'  methodology 
contained  in  its  September  6,  2002, 
publicly  available  information 
submission  for  purposes  of  deriving  per- 
unit,  can-size-specUic  prices.  See 
Decision  Memo  at  Comment  6. 

To  value  urea  (carbamide),  we  used 
data  in  the  2001-2002  financial  report 


of  Flex  Foods  and  February  2001- 
January  2002  data  in  Chemical  Weekly. 

To  value  super  phosphate  and  grain, 
we  used  data  in  the  2001-2002  financial 
report  of  Flex  Foods. 

To  value  spawn,  cow  manure  and 
straw,  we  used  price  data  contained  in 
the  2001-2002  financial  reports  of  Flex 
Foods  and  Agro  Dutch. 

To  value  gypsum,  we  used  the  2001- 
2002  financial  report  of  Flex  Foods  and 
April  2001-December  2001  data  &t)m 
Monthly  Statistics  of  the  Foreign  Trade 
of  India  ("Monthly  Statistics"). 

To  value  copper  wire  scrap,  we  used 
April  2001-December  2001  data  from 
Monthly  Statistics  because  this  value  is 
more  specific  to  the  product  than  the 
value  used  in  the  preliminary  results. 
See  Decision  Memo  at  Comment  8. 

We  corrected  a  programming  error  by 
including  Guangxi  Yulin's  tape  cost 
only  in  its  total  packing  costs  (and  not 
in  its  material  costs). 

We  corrected  a  calculation  error  by 
including  the  total  surrogate  cost  for 
seal  glue  in  Guangxi  Yulin's  total 
material  costs. 

Final  Results  of  Reviews 

We  determine  that  the  following 
weighted-average  margin  percentages 
exist  for  the  period  February  1,  2001, 
through  January  31,  2002: 


Exporter 

Margin 
(percent) 

Getber  Food  (Yunnan)  Co.,  Ltd 

196.63 

Green  Fresh  Foods 

(Zhangzhou)  Ck)..  Ltd 

198.63 

Guangxi  Yulin  Oriental  Food 

Co.,  Ltd.  ("Guangxi  Yulin ")  ... 

0.00 

Guangxi  Yulin/AII  Others  

198.63 

Shantou  Hongda  Industrial 

General  Corporation  

122.07 

Shenxian  Dongxing  Foods  Co., 

Ltd  

61  37 

PRC-Wide  Rate 

198  63 

Assessment  Rates 

The  Department  shall  determine,  and 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  ("BCBP")  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appropriate  appraisement  instructions 
for  the  companies  subject  to  these 
reviews  directly  to  the  BCBP  within  15 
days  of  publication  of  the  final  results 
of  these  reviews.  For  assessment 
purposes,  we  do  not  have  the  actual 
entered  value  for  any  of  the  respondents 
for  which  we  calculated  a  margin 
because  it  is  not  the  importer  of  record 
for  the  subject  merchandise.  Therefore, 
we  have  calculated  individual  importer- 
or  customer-specific  assessment  rates  by 
aggregating  the  dumping  margins 
calculated  for  all  of  the  U.S.  ^es 
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examined  and  dividing  that  amount  by 
the  total  quantity  of  the  sales  examined. 
For  Shenxian  Dongxing,  however, 
because  we  find  that  its  quantity  data  is 
unreliable,  we  will  instruct  the  BCBP  to 
apply  Shenxian  Dbngxing's  margin  to 
■the  entered  value  of  its  subject 
merchandise  as  reported  to  the  BCBP 
during  the  FOR.  To  determine  whether 
the  duty  assessment  rates  are  de 
minimis  (i.e.,  less  than  0.50  percent),  in 
accordance  with  the  requirement  set 
forth  in  19  CFR  351.106(c)(2).  we  have 
calculated  importer-  or  customer- 
specific  ad  valorem  ratios  based  on 
export  prices.  We  will  instruct  the  BCBP 
to  assess  antidumping  duties  on  all 
appropriate  entries  covered  by  these 
reviews  if  any  importer  or  customer- 
specific  assessment  rate  calculated  in 
the  final  results  of  these  reviews  is 
above  de  minimis.  For  entries  of  the 
subject  merchandise  during  the  FOR 
from  companies  not  subject  to  these 
reviews,  we  will  instruct  the  BCBP  to 
liquidate  them  at  the  cash  deposit  in 
effect  at  the  time  of  entry. 

Cash  Deposit  Requirements 

Bonding  will  no  longer  be  permitted 
to  fulfill  security  requirements  for 
shipments  from  Guangxi  Yulin. 
Shenzhen  Qunxingyuan.  or  Zhangzhou 
Jingxiang  of  certain  preserved 
mushrooms  from  the  PRC  entered,  or 
withdrawn  frt)m  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  these  final  results. 

The  following  deposit  rates  shall  be 
required  for  merchandise  subject  to  the 
order  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  these  final 
results,  as  provided  by  section  751(a)(1) 
and  751(a)(2)(B)  of  the  Act:  (1)  The  cash 
deposit  rates  for  Gerber,  Green  Fresh. 
Guangxi  Yulin  (i.e.,  for  subject 
merchandise  both  manufactiu'ed  and 
exported  by  Guangxi  Yulin),  Shantou 
Hongda.  and  Shenxian  Dongxing  will  be 
the  rates  indicated  above;  (2)  the  cash 
deposit  rate  for  PRC  exporters  for  whom 
the  Department  has  rescinded  the 
review  or  for  which  a  review  was  not 
requested  (e.g..  China  Processed. 
Compania  Envasador,  and  Raoping 
Xingyu)  will  continue  to  be  the  rate 
assigned  in  an  earlier  segment  of  the 
proceeding  or  the  PRC-wide  rate  of 
198.63  percent,  whichever  applicable; 
(3)  the  cash  deposit  rate  for  the  PRC 
NME  entity  (including  Shenzhen 
Qunxingyuan  and  Zhangzhou  Jingxiang) 
and  for  subject  merchandise  exported 
but  not  manufactured  by  Guangxi  Yulin 
will  continue  to  be  the  PRC-wide  rate  of 
198.63  percent:  and  (4)  the  cash  deposit 
rate  for  non-PRC  exporters  of  subject 
merchandise  from  the  PRC  will  be  the 


rate  appUcable  to  the  PRC  supplier  of 
that  exporter.  These  deposit 
requirements  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failing  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the    « 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305(a). 
Timely  written  notification  of  the 
retiuTi/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanction. 

We  are  issuing  and  publishing  these 
determinations  and  notice  in 
accordance  with  sections  751(a)(1). 
751(a)(2)(B),  and  777(i)  of  the  Act  and 
19  CFR  351.213  and  351.214. 

Dated:  July  3,  2003. 

Joseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Undersecretary.  » 

Appendix — Issues  in  Decision  Memo 
Comments 

1.  The  Application  of  Facts  Available  to 
Gerber  and  Green  Fresh. 

2.  The  Bona  Fides  of  Shenzhen 
Qunxingyuan's  U.S.  Sale. 

3.  The  Rescission  of  the  New  Shipper 
Review  for  Guangxi  Yulin. 

4.  The  Use  of  Himalya's  Financial  Data  to 
Derive  Surrogate  Percentages. 

5.  The  Valuation  of  Water. 

6.  Surrogate  Value  for  Cans. 

7.  The  Treatment  of  Tin  Scrap  as  an  Offset. 

8.  Surrogate  Value  for  Copper  Wire  Scrap. 

IFR  Doc.  03-17628  Filed  7-10-03;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IC-507-501] 

Certain  In-Shell  Pistachios  From  the 
Islamic  Republic  of  Iran:  Final  Results 
of  Countervailing  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
coimtervailing  duty  administrative 
review. 

SUMMARY:  On  April  4,  2003,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  its  preliminary  results  in  the 
countervailing  duty  (CVD) 
administrative  review  of  certain  in-shell 
pistachios  from  Iran.  See  Certain  In- 
shell  Pistachios  from  the  Islamic 
Republic  of  Iran:  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review,  68  FR  16473  (April  4.  2003) 
[Preliminary  Results).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act). 

Based  on  our  analysis  of  the 
comments  received,  the  Department  has 
revised  the  net  subsidy  rate  for  the 
Rafsanjan  Pistachios  Producers 
CooperaUve  (RPPC).  The  revised  final 
net  subsidy  rate  for  the  reviewed 
company  is  listed  below  in  the  "Final 
Results  of  Review"  section,  of  this 
notice. 

EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Darla  Brown  or  Eric  B.  Greynolds.  AD/ 
CVD  Enforcement.  Office  VI.  Group  11. 
Import  Administration.  U.S.  Department 
of  Commerce.  Room  4012. 14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-2849  or  (202) 482-6071. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  11. 1986.  the  Department 
published  in  the  Federal  Register  the 
countervailing  duty  order  on  certain  in- 
shell  pistachios  from  Iran.  See  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  In-shell  Pistachios  from  Iran,  51 
FR  8344  (March  11, 1986)  {.In-shell 
Pistachios). 

We  published  the  Preliminary  Results 
of  the  instant  administrative  review  in 
the  Federal  Register  on  April  4.  2003 
(68  FR  16473).  We  invited  interested 
parties  to  comment  on  the  results.  On 
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May  5,  2003,  we  received  a  case  brief 
from  petitioners.!  In  their  May  5,  2003, 
case  brief,  petitioners  requested  a 
hearing.  On  May  14,  2003,  petitioners 
withdrew  their  request  for  a  hearing.  We 
did  not  receive  case  or  rebuttal  briefs 
from  respondents. 

In  accordance  with  19  CFR  351.213 
(2002),  this  administrative  review 
covers  only  those  producers  or  exporters 
for  which  a  review  was  specifically 
requested.  Accordingly,  this 
administrative  review  covers  RPPC  and 
nine  programs  for  the  period  of  review 
(POR)  January  1,  2001,  through 
December  31,  2001. 

Scope  of  Review 

The  product  covered  by  this 
administrative  review  is  in-shell 
pistachio  nuts  from  which  the  hulls 
have  been  removed,  leaving  the  inner 
hard  shells  and  edible  meat,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
under  item  number  0802.50.20.00.  The 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Use  of  Facts  Available 

During  the  course  of  this  proceeding, 
we  have  repeatedly  sought  information 
pertaining  to  all  companies  that  are 
cross-ovraed  and/or  affiliated  with 
RPPC,  the  producer  of  subject 
merchandise,  and  RPPC's  shareholders. 
In  addition,  we  have  repeatedly 
requested  information  concerning  the 
total  sales  and  sales  of  subject 
merchandise  made  by  RPPC  during  the 
POR.  Moreover,  we  have  repeatedly 
asked  for  specific  information 
concerning  RPPC's  and  its  members' 
usage  of  the  following  programs: 
Provision  of  Fertilizer  and  Machinery, 
Provision  of  Water  and  Irrigation 
Equipment,  Duty  Refunds  on  Imported 
Raw  or  Intermediate  Materials  Used  in 
the  Production  of  Exported  Goods, 
Program  to  Improve  the  Quality  of 
ExporlEs  of  Dried  Fruit,  Tax  Exemptions, 
Technical  Assistance  from  the  GOI,  and 
Provision  of  Credit.  See  Preliminary 
Results. 

Section  776(a)  of  the  Act  requires  the 
use  of  farts  available  when  an  interested 
party  withholds  information  that  has 
been  requested  by  the  Department,  or 
when  an  interested  party  fails  to  provide 
the  information  requested  in  a  timely 
manner  and  in  the  form  required.  As 
described  in  the  paragraph- above  and  in 
our  Preliminary  Results,  RPPC  and  the 


'  Petitioners  include  the  California  Pistachios 
Conunission  and  its  members  and  a  domestic 
interested  party,  Cal  Pure  Pistachios.  Inc. 


GOI  have  failed  to  provide  information 
regarding  cross-ownership,  affiliation, 
sales,  and  the  programs  named  above  in 
the  manner  explicitly  and  repeatedly 
requested  by  the  Department;  therefore, 
we  must  resort  to  the  facts  otherwise 
available. 

Furthermore,  section  776(b)  of  the  Act 
provides  that  in  selecting  from  among 
the  facts  available,  the  Department  may 
use  an  inference  that  is  adverse  to  the 
interests  of  a  party  if  it  determines  that 
a  party  has  failed  to  cooperate  to  the 
best  of  its  ability.  The  Department  finds 
that  by  not  providing  necessary 
information  specifically  requested  by 
the  Department,  despite  niunerous 
opportunities,  the  GOI  and  RPPC  have 
failed  to  cooperate  to  the  best  of  their 
ability.  Therefore,  in  selecting  bom 
among  the  facts  available,  the 
Department  determines  that  an  adverse 
inference  is  warranted. 

When  employing  an  adverse  inference 
in  an  administrative  review,  the  statute 
indicates  that  the  Department  may  rely 
upon  information  derived  from  (1)  the 
petition,  a  final  determination  in  a 
coimtervailing  duty  or  an  antidumping 
investigation,  any  previous 
administrative  review,  new  shipper 
review,  expedited  antidumping  review, 
section  753  review,  or  section  762 
review;  or  (2)  any  other  information 
placed  on  the  record.  See  section  776(b) 
of  the  Act.  Thus,  in  applying  adverse 
facts  available,  we  have  used 
information  on  the  record  of  this 
administrative  review  as  well  as 
information  regarding  the  programs  and 
exchange  rates  from  the  final 
determinations  of  In-sheU  Pistachios 
and  Certain  In-shell  Pistachios  and 
Certain  Roasted  In-shell  Pistachios  from 
the  Islamic  Republic  of  Iran:  Final 
Results  of  New  Shipper  Countervailing 
Duty  Reviews,  68  FR  4997  (January  31, 
2003)  [Pistachios  New  Shipper  Reviews). 
Specifically,  for  the  Export  Certificate 
Voucher  Program,  we  used  publicly 
available  data  from  the  Pistachios  New 
Shipper  Reviews  in  order  to  calculate  a 
benefit.  With  respect  to  the  other  seven 
programs  determined  to  confer 
subsidies,  we  relied  on  the  rates 
calculated  for  each  of  those  programs  in 
the  original  investigation  of  In-shell 
Pistachios.  The  Department's  selection 
of  the  information  used  as  adverse  facts 
available  is  discussed  in  more  detail  in 
the  program-specific  sections  of  the 
"Issues  and  Decision  Memorandimi: 
Final  Residts  of  Countervailing  Ehity 
Administrative  Review:  Certain  In-Shell 
(Raw)  Pistachios  from  the  Islamic 
Republic  of  fran"  (Decision 
Memorandum)  dated  August  2,  2003, 
which  is  hereby  adopted  by  this  notice. 


If  the  Department  relies  on  secondary 
information  (e.g.,  data  frt)m  a  petition) 
as  facts  available,  section  776(c)  of  the 
Act  provides  that  the  Department  shall, 
"to  the  extent  practicable,"  corroborate 
such  information  using  independent 
sources  reasonably  at  its  disposal.^  The 
SAA  further  provides  that  to  corroborate 
secondary  information  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  also.  19  CFR 
351.308(d). 

Thus,  in  those  instances  in  which  it 
determines  to  use  secondary 
information,  the  Department,  in  order  to 
satisfy  itself  that  such  information  has 
probative  value,  will  examine,  to  the 
extent  practicable,  the  reliability  and 
relevance  of  the  information  used.  See 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina.  66  FR  37007  (July  16.  2001). 
However,  unlike  other  types  of 
information,  such  as  publicly  available 
data  on  the  national  inflation  rate  of  a 
given  country  or  national  average 
interest  rates,  there  typically  are  no 
independent  sources  for  data  on 
company-specific  benefits  resulting 
from  countervailable  subsidy  programs. 
The  only  source  for  such  information 
normally  is  administrative 
determinations.  In  the  instant  case,  no 
evidence  has  been  presented  or  obtained 
which  contradicts  the  reliability  of  the 
evidence  relied  upon  in  previous 
segments  of  this  proceeding. 

With  respect  to  the  relevance  aspect 
of  corroboration,  the  Department  will 
consider  information  reasonably  at  its 
disposal  as  to  whether  there  are 
circumstances  that  would  render  benefit 
data  not  relevant.  See  Cotton  Shop 
Towels  from  Pakistan:  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  66  FR  42514  (August  13,  2001) 
at  "Use  of  Facts  Available  Section"  of 
the  Final  Issues  and  Decision 
Memorandiun  (where  the  Department 
used  the  subsidy  rate  found  for  a 
program  in  the  last  administrative 
review  conducted  for  the  order).  Where 
circumstances  indicate  that  the 
information  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  not  use  it.  See  Fresh  Cut  Flowers 
from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  6812  (February  22,  1996) 
(where  the  Department  disregarded  the 
highest  dumping  margin  as  best 


2  The  Statement  of  Administrative  Action 
accompanying  the  URAA  clarifies  that  information 
from  the  petition  is  "secondary  information."  See 
Statement  of  Administrative  Action,  accompanying 
H.R.  5110  (H.  Doc.  No.  103-316)  (1994)  (SAA)  at 
97C. 
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information  available  because  tbe 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin]. 
In  the  instant  case,  no  evidence  has 
been  presented  or  obtained  which 
contradicts  the  relevance  of  the  benefit 
data  relied  upon  in  previous  segments 
of  this  proceeding.  Thus,  in  the  instant 
case,  the  Department  finds  that  the 
information  used  has  been  corroborated 
to  the  extent  practicable. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  Decision 
Memorandum.  A  list  of  issues  which 
parties  have  raised  and  to  which  we 
have  responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  Appendix  I.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
room  B-099  of  the  Main  Commerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 
Wide  Web  at  http://ia.ita.doc.gov,  under 
the  heading  "Federal  Register  Notices." 
The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Final  Results  of  Review 

In  accordance  with  section 
705(c){l)(B){i)  of  the  Act,  we  determined 
an  ad  valorem  subsidy  rate  for  RPPC. 


Producer/Exporter 


Producer/Exporter 


Rafsanjan  Pistachio  Pro- 
ducers Cooperative 
(RPPC). 


Cash  deposit 
rate 


60.77  percent 
ad  valorem. 


Under  section  351.526  of  the 
Department's  regulations,  the 
Department  can  adjust  cash  deposit 
rates  to  account  for  program-wide 
changes.  During  the  recently-completed 
new  shipper  reviews  of  in-shell 
pistachios  and  in-shell  roasted 
pistachios  from  Iran,  the  Department 
verified  that  the  export  certificate 
voucher  program  has  been  terminated 
subsequent  to  the  POR  (see  Pistachios 
New  Shipper  Reviews  and  the 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  13). 
Therefore,  we  are  adjusting  the  cash 
deposit  rate  to  take  into  account  this 
program-wide  change.  Thus,  in 
determining  the  cash  deposit  rate  listed 
below,  we  have  deducted  the  subsidies 
found  for  this  program  from  the  overall 
subsidy  rate  calculated  for  RPPC. 


Rafsanjan  Pistachio  Pro- 
ducers Cooperative 
(RPPC). 


Cash  deposit 
rate 


49.77  percent 
ad  valorem. 


We  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection 
(Customs)  to  assess  countervailing 
duties  as  indicated  above.  The 
Department  will  instruct  Customs  to 
collect  cash  deposits  of  estimated 
countervailing  duties  in  the  percentage 
detailed  above  of  the  f.o.b.  invoice 
prices  on  all  shipments  of  the  subject 
merchandise  from  the  producers/ 
exporters  under  review,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)  of  the 
Act.  The  requested  review  will  normally 
cover  only  those  companies  specifically 
named.  See  19  CFR  351.213(b).  Pursuant 
to  19  CFR  351.212(c),  for  all  companies 
for  which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.  Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.  Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  unchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  conducted  under  the  URAA. 
If  such  a  review  has  not  been 
conducted,  the  rate  established  in  the 
most  recently  completed  administrative 
proceeding  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 


the  URAA  amendments  is  applicable. 
See  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  the  Republic  of  Korea: 
Amended  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  67  FR  8229  (February  22,  2002). 
This  rate  shall  apply  to  all  non-reviewed 
companies  imtil  a  review  of  a  company 
assigned  this  rate  is  requested.  In 
addition,  for  the  period  January  1 ,  2001 
through  December  31,  2001,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  of  the  Act. 

Dated:  July  2,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

Appendix  I — Issues  and  Decision 
Memorandum 

I.  Methodology  and  Background  Information 
Use  of  Facts  Available. 

II.  Analysis  of  Programs 

A.  Programs  Determined  to  Confer 
Subsidies 

1.  Export  Certificate  Voucher  Program. 

2.  Provision  of  Fertilizer  and  Machinery. 

3.  Provision  of  Water  and  Irrigation 
Equipment. 

4.  Program  to  Improve  Quality  of  Exports 
of  Dried  Fruit. 

5.  Duty  Refunds  on  Imported  Raw  or 
Intermediate  Materials  Used  in  the 
Production  of  Exported  Goods. 

6.  Tax  Exemptions. 

7.  Technical  Assistance  from  the  GOI. 

8.  Provision  of  Credit. 

B.  Program  Determined  To  Be  Not 
Countervailable 

Price  Supports  and/or  Guaranteed 
Purchase  of  All  Production. 

III.  Total  AD  Valorem  Rate 

IV.  Analysis  of  Comments 
Comment  1 :  Use  of  Adverse  Facts 

Available. 
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Comment  2:  Export  Certificate  Voucher 

Program. 
Comment  3:  Price  Supports  Program.  . 

(FR  Doc.  03-17629  Filed  7-10-O3;  8:45  am) 
B«UJNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free-Trade 
Agreement,  Article  1904  NAFTA  Panel 
Reviews;  Request  for  Panel  Review 

agency:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 

ACTKM:  Notice  of  first  request  for  panel 
review. 


SUMMARY:  On  July  2,  2003.  Camara 
Nacional  de  la  Industria  de  Aceites, 
Grasas,  Jabones  y  Detergentes 
(CANAJAD)  filed  a  First  Request  for 
Panel  Review  with  the  Mexican  Section 
of  the  NAFTA  Secretariat  pursuant  to 
Article  1904  of  the  North  American  Free 
Trade  Agreement.  Panel  review  was 
requested  of  the  final  countervailing 
duty  determination  made  by  the 
SecTBtaria  de  Economia,  respecting 
Sodium  Hydroxide  (Caustic  Soda)  in 
Aqueous  Solution,  Originating  in  the 
United  States  of  America  independently 
of  the  country  of  origin.  This 
determination  was  published  in  the 
Diario  Oficial  de  la  Federacion  del,  on 
Jime  6,2003.  The  NAFTA  Secretariat  has 
assigned  Case  Number  MEX-USA- 
2003-1904-01  to  this  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite    ' 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
coiuls  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
coimtervailing  duty  law  of  die  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1 904 


Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

A  first  Request  for  Panel  Review  was 
filed  with  the  Me^^ican  Section  of  the 
NAFTA  Secretariat,  pursuant  to  Article 
1904  of  the  Agreement,  on  July  2,  2003, 
requesting  panel  review  of  the  final 
determination  described  above. 

The  Rules  provide  that: 

(a)  A  Party  or  interested  person  may 
challenge  the  final  determination  in 
whole  or  in  part  by  filing  a  Complaint 
in  accordance  with  Rule  39  within  30 
days  after  the  filing  of  the  first  Request 
for  Panel  Review  (the  deadline  for  filing 
a  Complaint  is  August  1,  2003); 

(b)  A  Party,  investigating  authority  or 
interested  person  that  does  not  file  a 
Complaint  but  that  intends  to  appear  in 
support  of  any  reviewable  portion  of  the 
final  determination  may  participate  in 
the  panel  review  by  filing  a  Notice  of 
Appearance  in  accordance  with  Rule  40 
within  45  days  after  the  filing  of  the  first 
Request  for  Panel  Review  (the  deadline 
for  filing  a  Notice  of  Appearance  is 
August  18,  2003);  and 

(c)  The  panel  review  shall  be  limited 
to  the  allegations  of  error  of  fact  or  law, 
including  the  jurisdiction  of  the 
investigating  authority,  that  are  set  out 
in  the  Complaints  filed  in  the  panel 
review  and  the  procedural  and 
substantive  defenses  raised  in  the  panel 
review. 

Dated:  July  7.  2003. 
Caratina  L.  Alston, 

United  States  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  03-17547  Filed  7-10-03;  8:45  am] 
BUJJNG  CODE  351fr-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program 
Advisory  Committee 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  renewal. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  and  the 
General  Services  Administration  (GSA) 
rule  on  Federal  Advisory  Committee 
Management,  41  CFR  part  101-6,  and 
after  consultation  with  GSA,  the 
Secretary  of  Commerce  has  determined 
that  the  renewal  of  the  Advanced 
Technology  Program  Advisory 
Committee  is  in  the  public  interest  in 
connection  with  the  performance  of  the 


duties  imposed  on  the  Department  by 
law. 

The  Committee  was  first  established 
in  July  1999  to  advise  ATP  regarding 
their  programs,  plans,  and  policies.  In 
renewing  the  Board,  the  Secretary  has 
established  it  for  an  additional  two 
years.  During  the  next  two  years,  the 
Committee  plans  to  study  and  make 
recommendations  regarding  a  number  of 
issues  related  to  further  improving  the 
effectiveness  of  the  program,  such  as, 
but  not  limited  to,  strengthening  ties 
between  the  ATP  and  state  technology 
programs  and  further  encouraging  the 
involvement  of  universities. 

The  Committee  will  consist  of  not 
fewer  than  6  nor  more  than  12  members 
to  be  appointed  by  the  Director  of  the 
National  Institute  of  Standards  and 
Technology  to  assure  a  balanced 
membership  that  will  represent  the 
views  and  needs  of  customers, 
providers,  and  others  involved  in 
industrial  extension  throughout  the 
United  States. 

The  Committee  will  function  solely  as 
an  advisory  body  and  in  compfiance 
with  the  provisions  of  the  Federal 
Advisory  Committee  Act.  Copies  of  the 
renewed  charter  will  be  filed  with  the 
appropriate  committees  of  the  Congress 
and  with  the  Library  of  Congress. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marc  Stanley,  Director,  Advanced 
Technology  Program,  National  Institute 
of  Standards  and  Technology,^  100 
Bureau  Drive,  Stop  4700,  Gaithersburg, 
Maryland  20899-4700;  telephone:  301- 
975-2162. 

Dated:  June  30,  2003. 
Karen  R  Brown, 
Deputy  Director.  ^ 

[FR  Doc.  03-17636  Filed  7-10-03:  8:45  am] 
BILUNO  CODE  3510-13-l> 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Woritshop  on  Building 
Secure  Configurations/Security 
Settings/Security  Checidists  for 
Information  Technology  Products 
Widely  Used  in  the  Federal 
Government 

agency:  National  histitute  of  Standards 

and  Technology  (NIST). 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Cyber  Security  Research 
and  Development  Act  of  2002  tasks 
National  Institute  of  Standards  and 
Technology  (NIST)  to  "develop,  and 
revise  as  necessarjj,  a  checklist  setting 
forth  settings  and  option  selections  that 
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minimize  the  security  risks  associated 
with  each  computer  hardware  or 
software  system  that  is,  or  is  likely  to 
become  widely  used  within  the  Federal 
Government."  Various  Federal 
organizations  (NIST,  NSA,  DISA.  etc.), 
consortia  (e.g.,  Center  for  Internet 
Seciuity),  and  some  commercial 
vendors  produce  these  checklists.  Such 
checklists  when  combined  with  well- 
developed  guidance,  leveraged  with 
high-quality  security  expertise,  vendor 
product  knowledge,  operational 
experience,  and  accompanied  with  tools 
can  markedly  reduce  the  vulnerability 
exposure  of  an  organization.  To  meet 
this  challenging  requirement  to  produce 
checklists  for  the  spectrum  of  IT 
products  widely  used  in  the 
government,  NIST  has  developed  a 
proposal  to  solicit  from  IT  vendors, 
consortia,  industry  and  government 
organizations,  and  others  in  the  public 
knd  private  sector  to  produce  additional 
checklists  and  associated  guidance 
material  to  NIST.  These  materials  would 
then  be  made  available  for  display  and 
downloading  from  the  NIST  Computer 
Security  Resource  Center  (CSRC)  Web 
site  (http://csrc.nist.gov].  To  gather 
feedback  on  the  proposed  approach, 
NIST  is  announcing  a  workshop  to 
identify  current  and  planned  Federal 
government  checklist  activities  and 
related  needs,  existing  and  planned 
voluntary  efforts  for  building  security 
checklists,  and  current  industry 
capabilities  for  the  development  of 
checklists  and  the  associated  templates 
that  describe  sets  of  security 
configurations  for  IT  products  widely 
used  in  the  United  States  Government 
(USG). 

It  is  anticipated  that  the  workshop 
will  support  the  development  of  a 
standard  Extensible  Markup  Language 
(XML)  template  for  security 
configiu^tion  checklist  descriptions, 
and  a  guideline  on  producing  consensus 
checklists  that  can  be  searched, 
compared,  shared  freely,  and  used  by 
the  USG  and  Internet  community  at 
large.  The  goal  of  this  initial  workshop 
is  to  collect  suggestions  from 
organizations  that  have  already 
developed  or  are  involved  in  the 
development  of  such  checklists  to  gain 
their  input  on  key  items  that  should  be 
included  within  the  template.  The 
detailed  draft  agenda  and  supporting 
documentation  for  the  workshop  will  be 
available  prior  to  the  workshop  from  the 
NIST  CSRC  Web  site  at  bttp:// 
csrc.nist.gov/checklists  by  July  31,  2003. 

DATES:  The  workshop  will  be  held  on 
September  25  and  26^2003,  from  9  a.m. 
to  5  p.m. 


ADDRESSES:  The  workshop  will  be  held 
in  the  Lecture  Room  B,  Bldg  101  at  the 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information,  when  available, 
may  be  obtained  from  the  Computer 
Security  Resoiu-ce  Center  Web  site  at 
http://csrc.nist.gov/checklists  or  by 
contacting  John  Wack,  National  Institute 
of  Standards  and  Technology,  Building 
100  Bureau  Drive,  Stop  8930, 
Gaithersburg,  MD  20899-8930; 
telephone  301-975-3411;  Fax  301-948- 
0279,  or  e-mail:  checklists@nist.gov. 
SUPPLEMENTARY  INFORMATION: 

NIST  will  lead  an  effort  in 
coordination  with  other  agencies  and 
private  industry  to  develop  and 
disseminate  a  standard  template 
designed  to  describe  security  checklists. 
Examples  of  key  IT  product  technology 
areas  include:  operating  systems, 
database  systems,  web  servers,  e-mail 
servers,  firewalls,  routers,  intrusion 
detection  systems,  virtual  private 
Networks,  biometric  devices,  smart 
cards,  telecommunication  switching 
devices  and  web  browsers. 

Vendors,  agencies,  consortia,  and 
other  reputable  sources  will  be 
encouraged  to  submit  checklists  and 
related  information  called  for  by  the 
template  to  populate  a  public  web-based 
repository.  The  template  will  provide  a 
standardized  method  of  centrally 
cataloging,  describing,  and  categorizing 
existing  and  newly  developed  security 
checklists  for  IT  products.  The  XML 
template  will  be  used  to  populate  an 
online  database  hosted  by  NIST  that 
will  provide  the  USG  and  Internet 
commimity  with  a  centralized  database 
used  to  consolidate  information  about 
IT  product  security  checklists. 

The  initial  workshop  is  being  held  to 
identify  the  key  fields  of  the  template. 
Workshop  topics  are  plaimed  to 
include: 

•  Target  environments, 

•  Risk  levels, 

•  Methods  to  gain  wide  agency  and 
vendor  support, 

•  Methods  and  incentives  to 
encom-age  vendors'  submissions 
adhering  to  the  proposed  template. 

Vendors,  agencies,  and  other 
reputable  sources  currently  developing 
checklists  for  IT  products  are 
encouraged  to  present  information  at  the 
workshop  describing  their  checklist 
development  and  testing  process. 
Speakers  wishing  to  formally  present 
information  at  the  workshop  should 
submit  proposals  to  checklists@nist.gov 
by  September  1,  2003. 

Because  of  NIST  security  regulations, 
advance  registration  is  mandatory;  there 


will  be  no  on-site,  same-day  registration. 
To  register,  please  register  via  the  Web 
at  http://www.nist.gov/conferences  or 
fax  the  registration  form  with  your 
name,  address,  telephone,  fax  and  e- 
mail  address  to  301-948-2067  (Attn: 
Workshop  on  Building  Secure 
Configiirations/Security  Settings/ 
Security  Checklists  for  Federal 
Government  Systems)  by  September  22, 
2003.  The  registration  fee  will  be  $85. 
Payment  can  be  made  by  credit  card, 
check,  purchase  order,  and  government 
training  form.  Registration  questions 
should  be  addressed  to  Kimberly 
Snouffer  on  301-975-2776  or 
kimberly.snouffer@nist.gov. 

Authority 

This  work  effort  is  being  initiated 
pursuant  to  NIST's  responsibilities 
under  the  Cyber  Security  Research  and 
Development  Act  of  2002. 

Dated:  July  7,  2003. 
Arden  L.  Bement,  Jr., 

Director. 

|FR  Doc.  03-17635  Filed  7-10-03;  8:45  am) 

BILUNG  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.O.  021203A] 

Small  Talces  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Oceanographic  Surveys  in  the  Hess 
Deep,  Eastern  Equatorial  Pacific  Ocean 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  .Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization.  ' 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
oceanographic  surveys  in  the  Hess  Deep 
in  international  waters  of  the  Eastern 
Equatorial  Pacific  Ocean  has  been 
issued  to  Lamont-Doherty  Earth 
Observatory  (L-DEO). 
DATES:  Effective  from  July  3,  2003, 
through  June  30,  2004. 
ADDRESSES:  The  application,  a  list  of 
references  used  in  this  document,  and/ 
or  the  IHA  are  available  by  writing  to 
Kaja  A.  Brix,  Acting  Chief,  Marine 
Mammal  Conservation  Division,  Office 
of  Protected  Resources,  National  Marine 


Fisheries  Service,  1315  East- West 
Highway,  Silver  Spring,  MD  20910- 
3225,  or  by  telephoning  the  contact 
listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Hollingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  ext 128, 

SUPPLEMENTARY  INFORMATION: 

Background        < 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
takings  are  set  forth.  NMFS  has  defined 
"negligible  impact"  in  50  CFR  216  103 
as  "...an  impact  resulting  fi'om  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
aimual  rates  of  recruitment  or  survival. 
Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  Under 
section  18(A),  the  MMPA  defines 
"harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
(Level  A  harassment);  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
[Level  B  harassment). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
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must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  January  29,  2003,  NMFS  received 
an  application  from  L-DEO  for  the 
taking,  by  harassment  of  several  species 
of  marine  mammals  incidental  to 
conducting  a  seismic  survey  program  in 
the  Hess  Deep  portion  of  the  Eastern 
Equatorial  Pacific  Ocean  about  600 
nautical  miles  (nm)(690  land  miles; 
1111.2  km)  west  of  the  Galapagos 
Islands  diuing  March  and  April  2003, 
but  rescheduled  for  July,  2003.  The 
purpose  of  this  survey  is  to  obtain 
information  on  movements  of  the  earth's 
plates  and  on  formations  associated 
with  those  movements.  More 
specifically,  the  Hess  Deep  survey  will 
obtain  information  on  the  geologic 
nature  of  boimdaries  of  the  earth's  crust 
at  fast-spreading  and  intermediate- 
spreading  ridges  at  the  boundaries  of 
tectonic  plates. 

Description  of  the  Activity 

The  seismic  survey  will  involve  a 
single  vessel,  the  R/V  Maurice  Ewing 
{Ewing),  which  will  deploy  and  retrieve 
the  Ocean  Bottom  Seismometers  (OBSs) 
and  conduct  the  seismic  work.  The 
Ewing  will  deploy  an  array  of  airguns  as 
an  energy  soiu-ce,  plus  a  6-km  (3.2-nm) 
towed  streamer  containing  hydrophones 
to  receive  the  returning  acoustic  signals. 

Water  depths  in  the  Hess  Deep  survey 
area  will  range  from  approximately 
2.000  to  3,400  m  (6,560  to  11,150  ft).  A 
total  of  912  km  (492  nm)  of  MCS  (Multi 
Channel  Seismic)  surveys  using  a  10- 
gun  array  and  189  km  (102  nm)  of  OBS 
surveys  using  a  12-gim  array  are 
planned  to  be  conducted.  These  line- 
kilometer  figures  represent  the  planned 
production  surveys.  There  will  be 
additional  operations  associated  with 
equipment  testing,  startup,  line  changes, 
and  repeat  coverage  of  any  areas  where 
initial  data  quality  is  sub-standard. 

The  procediu^s  to  be  used  for  the 
2003  seismic  survey  will  be  similar  to 
those  used  diuing  previous  seismic 
surveys  by  L-DEO,  (e.g.,  in  the 
equatorial  Pacific  Ocean  (Carbotte  et  al., 
1998,  2000)).  The  proposed  program 
will  use  conventional  seismic 
methodology  with  a  towed  airgun  array 
as  the  energy  source  and  a  towed 
streamer  containing  hydrophones  as  the 
receiver  system,  sometimes  in 
combination  with  OBS  receivers  placed 
on  the  bottom.  The  energy  to  the  airgim 
array  is  compressed  air  supplied  by 
compressors  on  board  the  source  vessel. 
In  addition,  a  multi-beam  bathymetric 
sonar  will  be  operated  from  the  source 
vessel  at  most  times  during  the  Hess 
Deep  survey. 


The  Ewing  will  be  used  as  the  source 
vessel.  It  will  tow  the  airgim  array 
(either  10  or  12  guns)  and  a  streamer 
containing  hydrophones  along 
predetermined  lines.  The  vessel  will 
travel  at  4-5  knots  (7.4-9.3  km/hr),  and 
seismic  pulses  will  be  emitted  at 
intervals  of  60-90  seconds  (OBS  lines) 
and  approximately  20  seconds  (all  other 
lines).  The  20-sec  spacing  corresponds 
to  a  shot  interval  of  about  50  m  (164  ft). 
The  60-90  sec  spacing  along  OBS  lines 
is  to  minimize  previous  shot  noise 
diu-ing  OBS  data  acquisition,  and  the 
exact  spacing  will  depend  on  water 
depth.  The  10-gun  array  will  be  used 
during  MSC  siu^^eys  and  the  12  gun- 
array  will  be  used  during  CBS  sim^eys. 
The  airguns  wrill  be  widely  spaced  in  an 
approximate  rectangle  with  dimensions 
35  m  (114.9  ft)(across  track)  by  9  m  (29.5 
ft)(along  track).  Individual  airgims  range 
in  size  from  80  to  850  in3,  with  total 
voliunes  of  the  arrays  being  3050  and 
3705  in3  for  the  10-  and  12-gun  arrays, 
respectively. 

The  10-airgim  array  will  have  a  peak 
sound  source  level  of  248  dB  re  1  ^iPa 
or  255  dB  peak-to-peak  (P-P).  The  12- 
airgim  array  will  have  a  peak  sound 
source  level  of  250  dB  re  1  ^Pa  or  257 
dB  P-P.  These  are  the  nominal  soiure 
levels  for  the  sound  directed  downward,  - 
and  represent  the  theoretical  source 
level  close  to  a  single  point  source 
emitting  the  same  sound  as  that  emitted 
by  the  array  of  10  or  12  sources.  Because 
the  actual  source  is  a  distributed  sound 
source  (10  or  12  gims)  rather  than  a 
single  point  source,  the  highest  sound 
levels  measurable  at  any  location  in  the 
water  will  be  less  than  the  nominal 
soiu-ce  level.  Also,  because  of  the 
downward  directional  nature  of  the 
sound  from  these  airgun  arrays,  the 
effective  source  level  for  sound 
propagating  in  near-horizontal 
directions  will  be  substantially  lower 
than  sounds  projected  directly  beneath 
the  array. 

Along  selected  lines,  OBSs  will  be 
positioned  by  the  Ewing  prior  to  the 
time  when  it  begins  airgun  operations  in 
that  area.  After  OBS  lines  are  shot,  the 
Ewing  will  retrieve  the  OBSs,  download 
the  data,  and  refurbish  the  units. 

Along  with  the  airgim  operations,  one 
additional  acoustical  data  acquisition 
activity  will  occur  throughout  most  of 
the  cruise.  The  ocean  floor  will  be 
mapped  with  an  Atlas  Hydrosweep  DS- 
2.  multi-beam  1 5. 5-kHz  bathymetric 
sonar  (Atlas  Hydrosweep).  The  Atlas 
Hydrosweep  is  moimted  in  the  hull  of 
the  Ewing,  and  it  operates  in  three 
modes,  depending  on  the  water  depth. 
The  first  mode  is  when  water  depth  is 
<400  ^(<1312.3  ft).  The  source  output  is 
210  dB  re  1  jiPa-m  rms  and  a  single  1- 
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millisec  (msec)  pulse  or  "ping"  per 
second  is  transmitted,  with  a  beam- 
width  of  2.67  degrees  fore-aft  and  90 
degrees  in  beam-width.  The  beam-width 
is  measured  to  the  3  dB  point,  as  is 
usually  quoted  for  sonars.  The  other  two 
modes  are  deep-water  modes:  The  Omni 
mode  is  identical  to  the  shallow-water 
mode  except  that  the  source  output  is 
220  dB  rms.  The  Omni  mode  is 
normally  used  only  during  start  up.  The 
Rotational  Directional  Transmission 
(RDT)  mode  is  normally  used  during 
deep-water  operation  and  has  a  237  dB 
rms  source  output.  In  the  RDT  mode, 
each  "ping"  consists  of  five  successive 
transmissions,  each  ensonifjing  a  beam 
that  extends  2.67  degrees  fore-aft  and 
approximately  30  degrees  in  the  cross- 
track  direction.  The  five  successive 
transmissions  (segments)  sweep  from 
port  to  starboard  with  minor  overlap, 
spanning  an  overall  cross-track  angular 
extent  of  about  140  degrees,  with  tiny 
(<1  us)  gaps  between  the  pulses  for 
successive  30-degree  segments.  The 
total  duration  of  the  "ping",  including 
all  5  successive  segments,  varies  with 
water  depth  but  is  1  msec  in  water 
depths  <500  m  (<1640.4  ft)  and  10  msec 
in  the  deepest  water.  Additional 
information  on  the  airgun  array  and 
Atlas  Hydrosweep  specifications  is 
contained  in  the  application,  which  is 
available  upon  request  (see  ADDRESSES). 

Comments  and  Responses 

A  notice  of  receipt  of  the  L-DEO 
application  and  proposed  IHA  was 
published  in  the  Federal  Register  on 
April  14.  2003  (68  PR  17909).  That 
notice  described  in  detail  the  proposed 
activity,  including  the  characteristics  of 
the  Ewing's  acoustic  sources,  the  marine 
mammal  species  that  may  be  affected  by 
the  activity,  and  the  anticipated  effects 
on  marine  mammals.  That  information 
is  not  repeated  here.  Diuing  the  30-day 
public  comment  period,  comments  were 
received  from  the  Marine  Mammal 
Commission  (Commission)  and  the 
Center  for  Biological  Diversity  (CBD). 

Activity  Concerns 

Comment  1 :  The  CBD  believes  that 
the  proposed  authorization  is  flawed 
because  it  lacks  a  disclosure  and 
analysis  of  the  impacts  of  the  multi- 
beam  bathjrmetric  sonar  planned  for  use 
on  this  voyage.  The  proposed 
authorization  indicates  that  the  dB  level 
of  this  sonar  is  210-220  dB  rms,  yet 
concludes  without  sufficient  analysis 
that  the  sonar  is  unlikely  to  result  in  any 
take  by  harassment. 

Response:  A  complete  description  of 
the  Atlas  Hydrosweep  is  contained  in 
the  proposed  IHA  document  (68  FR 
17916,  April  14,  2003),  pages  54-56  of 


the  L-DEO  application,  and  pages  65-66 
of  the  National  Science  Foundation 
(NSF)  Environmental  Assessment  (EA). 
The  reason  for  concluding  that  the  Atlas 
Hydrosweep  is  unlikely  to  result  in  a 
take  by  harassment  is  contained  in  those 
documents.  In  summary,  any  given 
marine  mammal  at  depth  near  the 
Ewing  trackline  would  be  in  the  main 
beam  for  only  l/5th  or  at  most  2/5th  of 
the  1  iO  msec  duration  of  the  signal. 
The  Atlas  Hydrosweep  is  less  powerful, 
has  a  shorter  pulse  duration  and 
projects  downwards  as  compared  to 
standard  Navy  sonars  that  have  been 
linked  to  avoidance  reactions  and 
stranding  of  cetaceans.  Also,  because 
the  area  of  possible  influence  of  the 
Atlas  Hydrosweep  is  much  smaller  (a 
narrow  band  below  the  source  vessel), 
marine  mammals  that  encounter  the 
Atlas  Hydrosweep  at  close  range  are 
unlikely  to  be  subjected  to  repeated 
pulses  because  of  the  narrow  fore-aft 
width  of  the  beam,  and  will  receive  only 
limited  amounts  of  pulse  energy 
because  of  the  short  pidses.  This 
effectively  eliminates  a  marine  mammal 
receiving  the  additional  acoustic 
stimulus  needed  to  induce  a  significant 
behavioral  response. 

Marine  Mammal  Impact  Concerns 

Comment  2:  The  CBD  notes  that  the 
proposed  IHA  Federal  Register 
document  states  that  approximately 
8,901  marine  mammals  will  be  taken  by 
the  10-gun  and  12-gun  array  with  peak 
source  levels  of  255  dB  P-P  (peak-to- 
peak)  and  257  dB  P-P  (or  approximately 
239  rms  (root-mean-squared)  and  241 
rms).  According  to  the  CBD,  this  does 
not  constitute  "small  numbers"  of 
marine  mammals. 

Response:  Section  101(a)(5)(D)  of  the 
MMPA  authorizes  takings  of  marine 
mammals  incidental  to  an  applicant's 
activity  if,  among  other  things,  the 
ificidental  taking,  by  harassment,  is  of 
small  numbers  of  marine  mammals  of  a 
species  or  population  stock.  The 
regulations  at  50  CFR  216.103  define 
"small  numbers"  to  mean  "a  portion  of 
a  marine  mammal  species  or  stock 
whose  taking  would  have  a  negligible 
impact  on  that  species  or  stock."  An 
activity  would  affect  "small  numbers" 
of  a  species  or  stock  when  it  is 
determined  that  the  total  taking  (of  the 
species  or  stock  by  the  activity  over  the 
period  of  the  authorization)  will  be 
small  relative  to  the  estimated 
population  size  and  relevant  to  the 
behavioral,  physiological,  and  life 
history  characteristics  of  the  species.  In 
other  words,  NMFS  considers  the  kind 
of  take  (e.g.,  mortality,  injury,  or 
harassmeiit);  an  individual  mammal's 
hearing  ability,  and  the  affected  species 


hearing  capability  in  the  frequency  of 
the  subject  anthropogenic  sounds;  and 
the  robustness  of  the  affected  marine 
mammal  populations  when  determining 
whether  the  incidental  taking  would  be 
small.  There  is  no  requirement  that  the 
total  cumulative  taking  of  all  species  be 
small. 

Table  7  in  the  application  (and 
referenced  in  the  proposed 
authorization  notice)  provides  an 
estimate  of  the  number  of  animals  that 
might  be  exposed  to  a  soimd  pressure 
level  (SPL)  of  160  dB  (RMS)  or  greater. 
This  does  not  necessarily  mean  that  100 
percent  of  all  marine  mammals  exposed 
to  seismic  sounds  will  have  a  significant 
disruption  in  a  biologically  important 
activity  at  160  dB.  It  is  likely  that  some 
lower  percentage  would  be  affected 
either  because  of  the  hearing  ability  of 
the  affected  species  or  an  individual 
animal  to  the  projected  frequencies.  For 
example,  Table  7  provides  estimates  of 
the  number  of  animals  of  the  13  species 
of  Delphinidae  that  might  be  exposed  to 
received  levels  >  160  dB.  However,  the 
Delphinidae  have  their  best  hearing  in 
the  higher  frequencies  and  are  unlikely 
to  be  as  sensitive  as  the  mysticete 
whales  to  the  low  frequency  of  the 
airgun  array.  Therefore,  they  are  less 
likely  to  experience  Level  B  harassment 
at  160  dB.  A  more  likely  threshold  for 
Delphinidae  for  onset  of  Level  B 
harassment  in  response  to  seismic 
sounds  is  at  about  170  dB. 

However,  based  on  either  sound 
pressure  level,  Level  B  harassment  take 
levels  for  almost  every  species  would  be 
significantly  less  than  1  percent  of  the 
affected  stock  and  one  could  reach  a 
level  of  2  percent.  Since  this  activity 
will  not  result  in  mortality  or  serious 
injury  of  any  marine  mammals  and  has 
the  potential  to  result  in  the  incidental 
behavioral  (Level  B)  harassment  of  only 
a  small  percentage  of  the  estimated 
population  size  of  affected  stocks, 
NMFS  has  concluded  that  the  takings 
will  be  small. 

Comment  3:  The  CBD  states  that 
NMFS  has  not  demonstrated  that  the 
level  of  take  will  have  a  "negligible 
impact."  The  drafters  of  the  MMPA's 
small  take  provision  defined  "negligible 
impact"  as  an  impact  that  is  "so  small 
or  imimportant  or  of  so  little 
consequence  as  to  warrant  little  or  no 
attention"  (H.  Rept.  228,  97th  Cong.  1st 
sess.  19  (1981)).  According  to  the 
proposed  IHA,  animals  subjected  to 
sound  levels  above  160  dB  may  alter 
their  behavior  and  distribution.  The  take 
by  harassment  of  8,901  marine 
manunals  by  underwater  noise  far 
exceeding  the  thresholds  for  harassment 
and  injury  is  not  negligible.  The  Ewing 
should  not  be  permitted  to  use  the  10- 
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gun  and  12-gim  array  at  the  planned 
levels. 

Response:  The  definition  quoted  in 
the  comment  was  modified  by  Public 
Law  99-659  when  Congress  expanded 
the  small  take  authorization  to  include 
marine  mammal  species  listed  imder  the 
ESA.  NMFS  interprets  negligible  impact 
to  mean  that  the  impact  resulting  from 
the  specified  activity  cannot  reasonably 
be  expected  to.  and  is  not  reasonably 
likely  to.  adversely  affect  the  species  or 
stock  through  effects  on  reproduction  or 
survival.  NMFS  believes  that  this 
definition  of  negligible  impact  captures 
Congressional  intent  since  it  adopted, 
substantially  without  change,  the 
definition  set  out  in  the  Senate's 
"Section-by-Section  Analysis"  (132 
Cong.  Rec.  S16305  (October  15,  1986)). 
Discussion  regarding  the  potential  for 
taking  by  Level  B  harassment  of  up  to 
8,901  marine  mammals  is  provid^  in 
the  previous  response.  As  required  by 
the  MMPA.  L-DEO  has  provided 
significant  documentation  in  its 
application  that  the  harassment  of 
marine  mammals  incidental  to 
conducting  a  scientific  survey  using  a 
seismic  array  will  have  a  negligible 
impact  on  affected  species  and  stocks  of 
marine  mammals.  NMFS  concurs  with 
this  finding  and  believes  that  the 
information  contained  in  the  L-DEO 
application  and  the  NSF  EA  is  a 
compilation  of  the  best  scientific 
information  available  on  this  subject. 
NMFS  is  unaware  of  additional 
scientifically-based  information  on 
which  to  make  an  alternative  decision 
and  the  commenter  has  not  provided 
any  information  to  support  die 
statement.  Refer  to  the  proposed 
authorization  notice  (68  FR  17909,  April 
14,  2003)  for  discussion  on  potential 
seismic  noise  impacts  on  marine 
mammals. 

Mitigation  Concerns 

Comment  4 :  The  CBD  states  that 
while  the  proposed  IHA  notice  outlines 
several  mitigation  measures  the  action 
will  include,  these  measures  do  not 
ensure  the  "least  practicable  adverse 
impact"  as  required  by  the  MMPA.  It  is 
unclear  from  the  proposed  IHA  that  the 
safety  radii  dB  levels  are  sufficient  to 
protect  marine  mammals  (from  injury). 
It  appears  that  L-DEO  determined  the 
safety  radii  based  on  exposure  to  180  dB 
(cetaceans)  and  190  dB  (piimipeds). 
These  levels  are  far  too  high  to  be 
deemed  "safety"  radii  and  should  be 
modified  accordingly. 

Response:  The  safety  radii  are  based 
on  the  findings  of  two  public  workshops 
(High-Energy  Seismic  Survey  (HESS) 
Workshop,  June  12-13,  1997;  NMFS    . 
Acoustic  Criteria  Workshop,  September, 


1998).  A  panel  of  nine  experts  in  marine 
biology  and  acoustics  sponsored  by 
Southern  California's  HESS  Team 
convened  to  develop  marine  mammal 
exposure  criteria  (Knastner,  1998).  The 
consensus  of  the  experts  was  that  they 
were 

apprehensive  about  levels  above  180  dB  re 
1  ^Pa  (rms)  with  respect  to  overt  behavioral, 
physiological,  and  hearing  effects  on  marine 
mammals  in  general.  Therefore,  the  180-dB 
radius,  as  initially  defined  by  transmission 
loss  model  and  verified  on-site,  js 
recommended  as  the  safety  zone  distance  to 
be  used  for  all  seismic  surveys  within  the 
southern  California  study  area. 

The  1998  NMFS  workshop  clarified 
that,  because  pinniped  hearing  is 
different  from  that  of  cetaceans,  190  dB 
would  be  a  safe  level  preventing 
pinniped  injury  fit)m  exposure  to 
impulse  soimds. 

While  there  is  limited  empirical  " 
evidence  on  injury  at  levels  below  180 
dB,  the  180-  and  190-dB  levels  make 
sense,  given  that  Frankel  (1994) 
estimated  the  source  level  for  singing 
humpback  whales  to  be  between  170 
and  175  dB  while  Au  and  Andrews 
(2001)  measured  himipback  whale  calls 
off  Hawaii  at  189  dB;  the  average  call 
source  level  for  blue  whales  was 
calculated  by  McDonald  et  al.  (2001)  to 
be  186  dB;  Watkins  et  al.  (1987)  and 
Charif  et  al.  (2002)  found  source  levels 
for  fin  whales  up  to  186  dB;  and  M  hi 
et  al.  (2000)  recorded  source  levels  for 
sperm  whale  clicks  up  to  223  dB.  If 
marine  mammals  vocalize  at  these 
levels,  it  is  realistic  to  believe  that  these 
species  have  also  evolved  mechanisms 
to  protect  themselves  and  conspecifics 
from  high  SPLs. 

Comment  5:  The  CBD  states  that  it  is 
far  from  clear  that  the  vessel-based 
observers  will  detect  marine  mammals 
in  the  area  in  order  to  trigger  the 
necessary  shutdown  of  operations.  For 
example.  Cuvier's  beaked  whales  in  the 
vicinity  of  the  airgun  array  and  sonar 
are  likely  to  escape  observance  due  to 
the  documented  extreme  difficulty  in 
detecting  this  species. 

Response:  The  MMPA  requires  NMFS 
to  ensure  that  takings  are  at  the  lowest 
level  practicable.  The  mitigation 
measures,  which  include  (1)  course 
alteration;  (2)  power-down  procedures; 
(3)  ramp-up  procedures;  and  (4)  vessel- 
based  observers,  are  discussed  in  detail 
later  in  this  dociunent  (see  Mitigation). 
In  combination,  they  are  more  likely  to 
be  effective  mitigation  than  the  use  of 
observers  alone.  These  same  measures 
are  included  in  the  Interim  Operational 
Guidelines  for  High-Energy  Seismic 
Surveys  off  Southern  California  (HESS, 
1999)  and  are  standard  mitigation 
measures  for  high-energy  seismic 
sources  used  in  the  Beaufort  Sea  and 


other  areas.  NMFS  reviewed  the 
practicality  of  adding  other  mitigation 
measures,  and  has  added  an  additional 
measure  discussed  later  in  this 
document  (see  Monitoring  Concerns)     . 
and  clarified  timing  for  events  such  as 
ramp-up  and  observation  periods  (see 
Mitigation).  Other  mitigation  measures, 
such  as  aircraft  overflights  and  limiting 
operations  to  daylight  hours,  are  not 
practicable.  Overflights,  for  example,  in 
addition  to  the  prohibitive  cost,  would 
be  imable  to  spend  much  time  in  the 
area  for  observation  after  flying  eoo  nm 
(1111.2  km)  from  the  Galapagos  Islands. 
Therefore,  NMFS  determined  that  the 
takings,  by  Level  B  harassment,  are  at 
the  lowest  level  practicable  without 
compromising  the  ability  of  L-DEO  to 
obtain  the  scientific  information  on 
movements  of  the  earth's  plates  and  on 
formations  associated  with  those 
movements  at  the  Hess  Deep. 

Monitoring  Concerns 

Comment  6:  The  Commission  beheves 
that  NMFS'  preliminary  determinations 
are  reasonable,  provided  NMFS  is 
satisfied  that  the  proposed  mitigation 
and  monitoring  activities  are  adequate 
to  detect  marine  mammals  in  the 
vicinity  of  the  proposed  operations  and 
ensme  that  marine  mammals  are  not 
being  taken  in  unanticipated  ways  or 
niunbers.  In  dais  regard,  NMFS'  Federal 
Register  notice  and  the  application  state 
that  "[vjessel-based  observers  will 
monitor  marine  mammals  near  the 
seismic  source  vessel  during  all  daylight 
airgxm  operations  and  during  any 
nighttime  startups  of  the  airgxms;"  and 
that  bridge  persoimel  will  watch  for 
marine  mammals  during  nighttime 
activities  but  that  "(olbservers  will  not 
be  on  duty  during  ongoing  seismic 
operations  at  night."  The  Federal 
Register  notice  states  that  an  image- 
intensifier  night-vision  devices  (NFDs) 
will  be  available  for  use  at  night, 
although  past  experience  has  shown 
that  NFDs  are  of  limited  value  for  this 
purpose."  Thus  it  is  unclear  that,  for 
nighttime  activities,  the  monitoring 
effort  will  be  sufficient  to  determine  that 
no  marine  mammals  are  within  the 
safety  zones  at  start-up  or  will  be  an 
effective  means  of  detecting  when 
marine  mammals  enter  the  safety  zones 
during  operations  such  that  activities 
are  suspended  before  received  levels  of 
180  and  190  dB  (rms)  are  reached. 

Response:  As  part  of  the  IHA,  NMFS 
is  requiring  that  if  the  airguns  are 
started  up  at  night,  two  marine  mammal 
observers  will  monitor  for  marine 
mammals  within  the  safety  radii  for  30 
minutes  prior  to  start  up  using  night 
vision  devices  as  described  later  (see 
Monitoring  and  Reporting),  ff  the  entire 
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safety  radii  is  not  visible  for  30  minutes 
prior  to  ramp-up  in  either  daylight  or 
nighttime,  ramp-up  may  not  commence 
unless  at  least  one  airgun  has 
maintained  an  SPL  of  at  least  180  dB 
(rms)  during  the  interruption  of  seismic 
survey  operations.  This  latter  IHA 
condition  ensures  that  marine  mammals 
will  have  sufficient  opportunity  to  move 
away  from  the  track  of  the  Ewing  prior 
to  receiving  high  dB  levels.  The 
combination  of  the  two  conditions 
ensures,  to  the  greatest  extent 
practicable,  that  no  mammals  will  be 
within  the  appropriate  safety  zones 
whenever  the  airguns  are  turned  on, 
either  in  daylight  or  nighttime. 

However,  it  is  noted  that  at  times, 
pinnipeds  and  even  some  small 
cetaceans  will  actively  approach  a 
vessel  during  transmissions  (the  vessel 
itself  moving  forward  at  about  3-5 
knots)  from  the  side  of  the  vessel  or  the 
stem,  meaning  that  the  animal  is 
.voluntarily  approaching  a  noise  source 
that  is  increasing  in  strength  as  the 
animal  gets  closer.  Experience  indicates 
that  pinnipeds  will  come  from  great, 
distances  to  scrutinize  seismic- 
reflection  operations.  Seals  have  been 
observed  swimming  within  airgun 
bubbles  only  10  m  (33  ft)  away  from 
active  arrays.  Also,  Canadian  scientists, 
who  were  using  a  high-fr«quency 
seismic  system  that  produced  sound 
frequencies  closer  to  pinniped  hearing 
than  those  used  by  the  Ewing,  describe 
how  seals  frequently  approached  close 
to  the  seismic  source,  presumably  out  of 
curiosity.  Therefore,  because  at  least 
pinnipeds  indicated  no  adverse 
behavioral  reaction  to  seismic  noise, 
NMFS  has  concluded  that  the  above- 
mentioned  mitigation  requirement  is 
reasonable  because  the  bridge-watch 
will  be  concentrating  on  marine 
mammals  approaching  the  vessel  from 
the  bow.  Also,  the  ni^t-vision  ability  of 
the  trained  bridge-watch  staff  will  be 
better  than  observers  elsewhere  on  the 
vessel  where  normal  ship-board  lighting 
is  more  likely.  Finally,  an  observer  is 
still  required  to  be  on  standby,  meaning 
his/her  presence  would  be  in  the 
vicinity  of  the  bridge  and  is  not 
precluded  from  conducting  observations 
during  night-time. 

Comment  7:  The  Commission  notes 
that  there  is  no  discussion  on  why 
nighttime  operations  are  considered 
necessary. 

Response:  The  daily  cost  to  the 
Federal  govenmient  to  operate  the 
Ewing  is  approximately  $33,000- 
$35,000/day,  or  approximately  $350,000 
for  this  10-day  research  cruise 
(Ljimngren,  pers.  comm.  May  28,  2003). 
If  the  Ewing  is  prohibited  from 
operating  during  nighttime,  the  10-day 


trip  would  require  an  additional  3-5 
days,  or  up  to  $105,000-175,000  more, 
depending  upon  average  daylight  at  the 
time  of  the  work. 

Therefore,  because  NMFS  has 
determined  that  the  safety  zone  must  be 
visible  during  ramp-up,  and  because 
once  the  Ewing  is  underway  and  ramp- 
up  completed,  mammals  will  have 
sufficient  notice  of  a  vessel  approaching 
(at  least  one  hour)  to  avoid  the 
approaching  array  if  the  sounds  are 
annoying,  NMFS  determined  that  it  is 
neither  practical  nor  necessary  to  limit 
seismic  operations  to  daylight  hours 
since  marine  mammal  are  unlikely  to  be 
injured.  Finally,  with  an  extension  of 
the  time  needed  to  complete  the  work 
if  limited  to  daylight  only  operations, 
ship  time  would  likely  be  limited  for 
scheduled  future  research  projects, 
possibly  resulting  in  the  utilization  of 
alternative  vessels. 

Comment  8:  The  Commission  notes 
that  it  is  unclear  whether  vessel-based 
passive  acoustic  monitoring  will  be 
conducted  as  an  adjunct  to  visueil 
monitoring  during  daytime  and 
particularly  during  nighttime  operations 
to  detect,  locate,  and  identify  marine 
manunals,  and,  if  not,  why  not. 

Response:  The  passive  acoustical 
monitoring  equipment  that  was  used 
onboard  the  Ewing  during  the  2003  Gulf 
of  Mexico  (COM)  Sperm  Whale  Seismic 
Study  (SWSS),  is  not  the  property  of  L- 
DEO  or  the  Ewing,  and  therefore  is  not 
available  for  the  Hess  Deep  cruise.  As  a 
residt  of  this  comment,  L-DEO  is 
evaluating  the  scientific  results  of  the 
passive  sonar  from  the  SWSS  trip  to 
determine  whether  it  is  practical  to 
incorporate  into  future  seismic  research 
cruises.  NMFS  expects  a  report  on  this 
analysis  within  90  days  of  completion  of 
the  SWSS  cruise. 

Comment  9:  The  Commission  asks 
whether  conducting  monitoring  for  at 
least  30  minutes  prior  to  the  planned 
start  of  airgim  operations  during  the  day 
and  at  night  is  sufficient,  particularly  for 
detecting  the  presence  of  species  that 
make  long  dives. 

Response:  A  30-minute  observation 
period  is  practical  and  NMFS  believes  it 
is  unnecessary  to  lengthen  this  period 
considering  that  the  ramp-up  period 
will  increase  SPLs  at  a  rate  no  greater 
than  6  dB  per  5-minutes  for  a  total 
ramp-up  duration  of  approximately  18- 
20  min  for  the  10-12  gim  arrays.  Also, 
while  some  whale  species  may  dive  for 
up  to  45  minutes,  it  is  imlikely  that  the 
ship's  bridge  watch  would  miss  a  large 
whale  siufacing  from  its  previous  dive 
if  it  is  within  a  mile  or  two  of  the  vessel. 


Endangered  Species  Act  (ESA)  Concerns 

Comment  10:  The  CBD  believes  that 
NMFS  and  NSF  have  not  yet  completed 
consultation  under  section  7  of  the  ESA. 
As  this  research  voyage  will  impact 
endangered  species,  including  blue  and 
sperm  whales,  the  CBD  expects  that 
NMFS  and  NSF  will  complete 
consultation  prior  to  authorizing  this 
action  and  will  forward  a  copy  of  the 
resulting  documentation  to  the  CBD. 

Response:  NMFS  has  completed 
consultation  on  this  action  and  has 
forwarded  a  copy  of  the  Biological 
Opinion,  the  NSF  EA,  and  the  L-DEO 
application  to  the  CBD  as  requested  in 
its  letter. 

Mitigation 

For  the  seismic  operations  in  the  Hess 
Deep,  a  12-gim  array  with  a  total 
volume  of  3705  in3  and  a  10-gim  array 
of  3050  in3  will  be  used.  The  airgims 
comprising  these  arrays  will  be  spread 
out  horizontally,  so  that  the  energy  irom 
the  array  will  be  directed  mostly 
downward.  The  directional  nature  of  the 
two  alternative  airgim  arrays  to  be  used 
in  this  project  is  an  important  mitigating 
factor,  resulting  in  reduced  sound  levels 
at  any  given  horizontal  distance  than 
would  be  expected  at  that  distance  if  the 
source  were  omnidirectional  with  the 
stated  nominal  source  level.  Also,  the 
use  of  the  10-  or  12^-gim  array  of  3,050  > 
or  3,705  in3  rather  than  the  largest 
airgun  array  that  the  L-DEO 's  source 
vessel  can  deploy  (20  airgims  totaling 
almost  8,600  in3)  is  another  significant 
mitigation  measure. 

Safety  Radii 

Modeled  results  for  the  10-  and  12- 
gun  arrays  indicate  that  the  180-dB  (re 
1  tiPa  (rms))  isopleths  (i.e.,  the  current 
potential  injury  threshold  for  cetaceans) 
are  830  and  880  m  (2,723  and  2.887  ft), 
respectively.  The  radii  around  the  10- 
and  12-gim  arrays  corresponding  to  the 
190  dB  (re  1  jiPa  (rms))  isopleths  (the 
current  potential  injury  threshold  for 
pinnipeds),  are  estimated  as  250  and 
300  m  (820  and  984  ft),  respectively.  A 
calibration  study  was  conducted  prior  to 
this  survey  to  determine  the  actual  radii 
corresponding  to  each  sound  level. 
These  actual  radii  will  be  implemented 
for  this  study.  Until  then,  or  if  those 
measurements  appear  defective,  L-DEO 
will  use  a  precautionary  1.5  times  the 
ISO-dB  and  190-dB  radii  predicted  by 
the  model  as  the  safety  radii.  Under 
those  circumstances,  die  safety  radii  for 
cetaceans  would  be  1,245  and  1,320  m 
(4.085  and  4.331  ft),  respectively,  for  the 
10-  and  12-gun  arrays,  and  the  safety 
radii  for  pinnipeds  would  be  375  and 
450  m  (1.230  and  1.476  ft),  respectively. 


Power-down  Procedures 

Vessel-based  observers  will  monitor 
marine  mammals  near  the  seismic 
vessel  during  daylight  and  for  30 
minutes  prior  to  start  up  during 
darkness  throughout  the  program. 
Airgun  operations  will  be  suspended 
immediately  when  marine  mammals  are 
observed  within,  or  about  to  enter, 
designated  safety  zones  where  there  is  a 
potential  for  injury  (based  on  the  180- 
and  190-dB  criteria).  The  power-down 
procedure  should  be  accomplished 
within  several  seconds  or  a  single 
seismic  "ping"  of  the  determination 
being  made  that  a  marine  mammal  is 
within  or  about  to  enter  the  safety  zone. 

Restart  Procedures 

After  a  power-down  of  the  airgims, 
the  observer(s)  will  maintain  watch  to 
determine  when  the  animal  is  outside 
the  safety  radius.  Airgim  transmissions 
can  commence/  resume  after  the 
manmial(s)  is  observed  to  have  left  the 
safety  zone  or  15  minutes  (for  small 
odontocetes  and  pinnipeds)  or  30 
minutes  (for  mysticetes/large 
odontocetes  (sperm,  pygmy  sperm, 
dwarf  sperm,  beaked,  and  bottlenose 
whales))  from  the  last  visual  detection 
of  the  mammal(s)  within  the  safety 
zone.  Once  the  safety  zone  is  clear  of 
marine  mammals,  the  observer  will 
advise  that  restart  procedures  can 
commence. 

A  30-minute  pre-ramp-up  observation 
period  must  be  conducted  after  a 
shutdown  (but  not  after  power-down)  of 
the  array  for  a  length  of  time  greater 
than  it  would  take  a  seismic  vessel  to 
travel  the  distance  to  the  160-dB 
isopleth  at  the  time  of  shutdown.  For 
example,  traveling  at  4.0  knots  (4.0  nm/ 
hr),  the  Ewing  would  need  about  1  hr  to 
reach  that  isopleth  while  operating  the 
10-gun  array  and  1.25  hrs  when  using 
the  12-gun  array.  For  this  cruise,  the 
IHA  requires  the  30-minute  observation 
period  to  take  place  after  a  shut-down 
of  1  hour  or  inore.  The  "ramp-up" 
procedure  will  then  be  followed. 

Ramp-up  Procedure 

L-DEO  will  use  the  standard  "ramp- 
up"  (soft-start)  procedure  when  the 
airgun  arrays  begin  operating  after  a 
period  without  any  airgun  operations  as 
specified  in  this  paragraph.  From  a  shut- 
down, ramp-up  will  begin  with  the 
smallest  gun  in  the  array  that  is  being 
used  (80  in3  for  the  10-  and  12-gun 
arrays),  and  gans  will  be  added  in  a 
sequence  such  that  the  soiu-ce  level  of 
the  array  will  increase  at  a  rate  no 
greater  than  6  dB  per  5-minutes  for  a 
total  ramp-up  duration  of  approximately 
18-20  min  (10-12  gun  arrays).  Under 
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normal  operational  conditions  (vessel 
speed  4-5  knots),  a  ramp-up  would  be 
required  after  a  "no  shooting"  period 
lasting  2  minutes  or  longer.  At  4  knots, 
the  source  vessel  would  travel  247  m 
(810  ft)  during  a  2-minute  period.  If  the 
towing  speed  is  reduced  to  3  knots  or 
less,  as  sometimes  required  when 
maneuvering  in  shallow  water  (not  a 
factor  in  Hess  Deep),  ramp-up  is 
required  after  a  "no  shooting"  period 
lasting  3  minutes  or  longer.  At  towing 
speeds  not  exceeding  3  knots,  the  source 
vessel  would  travel  no  more  than  277  m 
(909  ft)  in  3  minutes.  These  procedures 
would  require  modification  if  the 
normal  seismic  shot  interval  were  more 
than  2  or  3  min,  but  that  is  not  expected 
to  occur  during  the  Hess  Deep  project. 

Course  Alteration 

If  a  marine  mammal  is  detected 
outside  its  safety  radius  and,  based  on 
its  position  and  relative  motion,  is  likely 
to  enter  the  safety  radius,  alternative 
ship  tracks  will  be  plotted  against 
anticipated  mammal  locations.  The 
vessel's  direct  course  and/or  speed  will 
be  changed  to  avoid  the  marine  mammal 
entering  the  safety  radius,  but  in  a 
manner  that  also  minimizes  the  effect  to 
the  planned  science  objectives.  The 
marine  mammal  activities  and 
movements  relative  to  the  seismic  vessel 
will  be  closely  monitored  to  ensure  that 
the  marine  mammal  does  not  approach 
within  the  safety  radius.  If  the  mammal 
appears  likely  to  enter  the  safety  radius, 
further  mitigative  actions  will  be  taken, 
i.e.,  either  further  coiu^e  alterations  or 
power-down  of  the  airguns.  The  Ewing 
is  required  to  adopt  this  mitigation 
measure  during  the  Hess  Deep  seismic 
survey  program  provided  that  doing  so 
will  not  compromise  operational  safety 
requirements. 

Marine  Mammal  Monitoring 

L-DEO  will  conduct  marine  mammal 
monitoring  during  its  seismic  program 
in  the  Hess  Deep  in  order  to  verify  that 
the  taking  of  marine  mammals,  by 
harassment,  incidental  to  conducting 
the  seismic  siu^ey  will  have  a  negligible 
impact  on  marine  manmial  stocks  and  to 
ensiu«  that  these  harassment  takings  are 
-at  the  lowest  level  practicable. 

A  minimum  of  two  marine  mammal 
observers  will  be  onboard  the  Ewing  to 
monitor  marine  mammals  near  the 
seismic  vessel.  Observers  will  watch  for 
marine  mammals  during  all  dayUght 
periods  with  seismic  shooting,  and  for 
at  least  30  minutes  prior  to  any  start-up 
of  airgim  operations  after  shutdown.  At 
least  one  observer  must  have  previous 
observation  experience.  Prior  to  seismic 
operations  commencing,  observers  must 
complete  a  1-day  training/refresher 


course  on  marine  mammal  monitoring 
procedures,  given  by  a  contract 
employee  experienced  in  vessel-based 
seismic  monitoring  projects.  The  Ewing 
is  considered  a  suitable  platform  for 
marine  mammal  observations.  The 
observer's  eye  level  will  be 
approximately  11  m  (36  ft)  above  sea 
level  when  stationed  on  the  bridge, 
allowing  for  good  visibility  within  a 
210°  arc  for  each  observer.  Airgun 
operations  will  be  suspended  and  the 
soiux:e  powered-down  whenever  marine 
mammals  are  observed  within,  or  about 
to  enter,  designated  safetv  zones. 

Observers  will  be  on  duty  in  shifts  of 
duration  no  longer  than  4  hours.  The 
second  observer  will  also  be  on  watch 
part  of  the  time,  including  the  30- 
minute  periods  preceding  startup  of  the 
airguns  and  during  ramp  ups.  Use  of 
two  simultaneous  observers  will 
decrease  the  potential  that  marine 
mammals  near  the  source  vessel  will  be 
missed.  Bridge  personnel  that  are 
additional  to  the  dedicated  observers 
will  also  assist  in  detecting  marine 
mammals  and  implementing  mitigation 
requirements,  and  before  the  start  of  the 
seismic  survey  will  be  given  proper 
instruction  for  observing  and.  reporting 
marine  mammals  and  sea  turtles. 

Observers  will  not  normally  be  on 
duty  during  ongoing  seismic  operations 
at  night;  bridge  personnel  will  watch  for 
marine  mammals  during  this  period  and 
will  immediately  call  for  the  airgims  to 
be  powered  down  and  the  stand-by 
observer  will  be  notified  if  marine 
manunals  are  observed  in  or  about  to 
enter  the  safety  radii.  However,  if  the 
airgims  are  started  up  at  night  after  a 
shutdown  duration  of  1  hour  or  greater, 
two  observers  will  monitor  for  marine 
manunals  within  the  safety  radii  for  30 
minutes  prior  to  beginning  ramp-up 
using  night  vision  devices  (NVDs), 
although  NMFS  notes  that  past 
experience  has  shown  that  NVDs  are  of 
limited  value  for  this  purpose.  If  .the 
complete  safety  radii  are  not  visible  for 
at  least  30  minutes  prior  to  ramp-up  in 
either  daylight  or  nighttime,  ramp-up 
may  not  commence  unless  the  seismic 
source  has  maintained  an  SPL  of  at  least 
180  dB  during  the  interruption  of 
seismic  survey  operations.  While  the 
30-minute  observation  period  is  only 
required  prior  to  commencing  seismic 
operations  following  an  extended  shut 
down  period,  if  ramp-up  procedures 
must  be  performed  at  night,  the  two 
observers  must  be  on  duty  30  minutes 
prior  to  the  start  of  seismic  shooting  and 
during  the  ramp-up  procedures. 

The  observer(s)  will  watch  for  marine 
mammals  from  the  bridge,  the  highest 
practical  vantage  point  on  the  vessel. 
The  observer(s)  will  systematically  scan 
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the  area  around  the  vessel  with  7  X  50 
Fujinon  reticle  binoculars  or  with  the 
naked  eye  during  the  da>'time.  At  night, 
NVDs  w'ill  be  available  (ITT  F500  Series 
Generation  3  binocular  image  intensifier 
or  equivalent),  and  used,  if  necessary. 
Laser  rangefinding  binoculars  (Bushnell 
Lytespeed  800  laser  rangefinder  with  4 
optics  or  equivalent)  will  be  available  to 
assist  with  distance  estimation. 

The  vessel-based  monitoring  will 
provide  data  required  to  estimate  the 
numbers  of  marine  mammals  exposed  to 
various  received  sound  levels,  to 
dociunent  any  apparent  disturbance 
reactions,  and  thus  to  estimate  the 
numbers  of  mammals  potentially  taken 
by  Level  B  harassment.  H  will  also 
provide  the  information  needed  in  order 
to  power-down  the  airguns  a^  times 
when  mammals  are  present  in  or  near 
the  safety  zone.  Results  from  the  vessel- 
based  observations  will  provide  (1)  the 
basis  for  real-time  mitigation  (airgim 
power-down);  (2)  information  needed  to 
estimate  the  number  of  marine 
mammals  potentially  taken  by 
harassment,  which  must  be  reported  to 
NMFS;  (3)  data  on  the  occurrence, 
distribution,  and  activities  of  marine 
mammals  in  the  area  where  the  seismic 
study  is  conducted;  (4)  information  to 
compare  the  distance  and  distribution  of 
marine  mammals  relative  to  the  source 
vessel  at  times  with  and  without  seismic 
activity;  and  (5)  data  on  the  behavior 
and  movement  patterns  of  marine 
mammals  seen  at  times  with  and 
without  seismic  activity. 

Reporting 

When  a  mammal  sighting  is  made,  the 
following  information  about  the  sighting 
will  be  recorded:  (1)  Species,  group  size, 
age/size/sex  categories  (if  determinable), 
behavior  when  first  sighted  and  after 
initial  sighting,  heading  (if  consistent), 
bearing  and  distance  from  seismic 
vessel,  sighting  cue,  apparent  reaction  to 
seismic  vessel  (e.g.,  none,  avoidance, 
approach,  paralleling,  etc.),  and 
behavioral  pace;  and  (2)  time,  location, 
heading,  speed,  activity  of  the  vessel 
(shooting  or  not),  sea  state,  visibility, 
cloud  cover,  and  sun  glare.  The  data 
listed  under  (2)  will  also  be  recorded  at 
the  start  and  end  of  each  observation 
watch  and  during  a  watch,  whenever 
there  is  a  change  in  one  or  more  of  the 
variables. 

All  mammal  observations  and  airgiui 
power-downs  will  be  recorded  in  a 
standardized  format.  Data  will  be 
entered  into  a  custom  database  using  a 
laptop  computer  when  observers  are  off- 
duty.  The  accuracy  of  the  data  entry  will 
be  verified  by  computerized  validity 
data  checks  as  the  data  are  entered  and 
by  subsequent  manual  checking  of  the 


database.  These  procedures  will  allow 
initial  summaries  of  data  to  be  prepared 
during  and  shortly  after  the  field 
program,  and  will  facilitate  transfer  of 
the  data  to  statistical,  graphical  or  other 
programs  for  further  processing  and 
archiving. 

A  draft  report  will  be  submitted  to 
NMFS  for  review  within  90  days  after 
the  end  of  the  seismic  program  in  the 
,  Hess  Deep  area  which  is  predicted  to 
occiu'  on  or  about  July  28,  2003.  The 
draft  report  will  cover  the  seismic 
surveys  in  the  Hess  Deep  area  and  will 
provide  full  documentation  of  methods, 
results,  and  interpretation  pertaining  to 
all  monitoring  tasks.  The  draft  report 
will  siunmarize  the  dates  and  locations 
of  seismic  operations,  sound 
measurement  data,  marine  mammal 
sightings  (dates,  times,  locations, 
activities,  associated  seismic  survey 
activities),  and  estimates  of  the  amount 
and  nature  of  potential  "take"  of  marine 
mammals  by  harassment  or  in  other 
ways.  The  draft  report  will  be 
considered  the  final  report  unless 
comments  and  suggestions  are  provided 
by  NMFS  within  60  days  of  its  receipt 
ofthe  draft  report. 

Estimates  of  Take  by  Harassment  for 
the  Hess  Deep  Cruise 

As  described  previously  (see  68  FR 
17909,  April  14,  2003)  and  in  the  L-DEO 
application,  animals  subjected  to  sound 
levels  above  160  dB  may  alter  their 
behavior  or  distribution,  and  therefore 
might  be  considered  to  be  taken  by 
Level  B  harassment. 

Based  on  summer  marine  mammal 
survey  data  collected  by  NMFS  and 
density  calculations  by  Ferguson  and 
Barlow  (2001),  L-DEO  used  their  average 
marine  mammal  density  to  compute  a 
"best  estimate"  of  the  number  of  marine 
mammals  that  may  be  exposed  to 
seismic  sounds  >160  dB  re  l|iPa  (rms). 
The  average  densities  were  then 
multiplied  by  the  proposed  survey  effort 
(912  and  189  km  for  the  10-gim  and  12- 
gun  array,  respectively)  and  twice  the 
160  dB  safety  radius  from  the  source 
vessel  (the  160-dB  radius  was  6.5  and 
7.25  km  for  the  10-gim  and  12-gun 
array,  respectively)  to  estimate  tiie  "best 
estimate"  ofthe  numbers  of  animals  that 
might  be  exposed  to  sound  levels  >160 
dB  re  IjiPa  (rms)  during  the  proposed 
seismic  survey  program.  Separate 
estimates  were  made  for  the  10-gim  and 
12-gun  arrays  because  the  16(>-dB 
radius  was  different  for  the  two  arrays 
(see  Tables  5  and  6  in  L-DEO  (2003)). 
Based  on  this  method.  Table  7  in  LDEO 
(2003)  provided  a  "best  estimate"  ofthe 
number  of  marine  mammals  (by  species) 
that  would  be  exposed  to  >160  dB  (rms), 
and  thus  potentially  taken  by  Level  B 


harassment,  during  the  proposed 
survey,  by  both  the  10-gun  and  12-gun 
arrays.  Twelve  anilnals  would  be 
endangered  species,  sperm  whales  (11) 
and  a  single  blue  whale,  while  two 
stocks  of  dolphins  would  account  for  96 
percent  of  the  overall  estimate  for 
potential  taking  by  harassment. 

Conclusions 

Effects  on  Cetaceans 

Strong  avoidance  reactions  by  several 
species  of  mysticetes  to  seismic  vessels 
have  been  observed  at  ranges  up  to  6  to 
8  km  (3.2—4.3  nm)  and  occasionally  as 
far  as  20-30  km  (10.8-16.2  nm)  from  the 
soiuxe  vessel.  Some  bowhead  whales 
avoided  waters  within  30  km  (16.2  nm) 
of  the  seismic  operation.  However, 
reactions  at  such  long  distances  appear 
to  be  atypical  of  other  species  of 
mysticetes,  and  even  for  bowheads  may 
only  apply  during  migration. 

Odontocete  reactions  to  seismic 
pulses,  or  at  least  those  of  dolphins,  are 
expected  to  extend  to  lesser  distances 
than  are  those  of  mysticetes.  Odontocete 
low-ft^uency  hemng  is  less  sensitive 
than  that  of  mysticetes,  and  dolphins 
are  often  seen  from  seismic  vessels.  In 
fact,  there  are  documented  instances  of 
dolphins  approaching  active  seismic 
vessels.  However,  dolphins  as  well  as 
some  other  types  of  odontocetes 
sometimes  show  avoidance  responses 
and/or  other  changes  in  behavior  when 
near  operating  seismic  vessels. 

Taking  account  of  the  mitigation 
measures  that  are  plaimed,  effects  on 
cetaceans  are  expected  to  be  limited  to 
avoidance  of  the  area  around  the 
seismic  operation  and  short-term 
changes  in  behavior,  falling  within  the 
MMPA  definition  of  "Level  B 
harassment."  In  the  cases  of  mysticetes, 
these  reactions  are  expected  to  involve 
small  numbers  of  individual  cetaceans 
because  few  mysticetes  occur  in  the 
areas  where  seismic  surveys  are 
proposed.  L-DEO's  "best  estimate"  is 
that  10  Bryde's  whales,  or  0.1  percent  of 
the  estimated  Eastern  Equatorial  Bryde's 
whale  population,  will  be  exposed  to 
sound  levels  >160  dB  re  1  ^Pa  (rms)  and 
potentially  affected,  and  1  blue  whale, 
or  0.1  percent  ofthe  endangered  ETP 
blue  whale  population,  would  receive 
>160  dB.  Therefore,  these  potential 
takings  by  Level  B  harassment  will  have 
a  negligible  impact  on  their  populations. 

Larger  numbers  of  odontocetes  may  be 
affected  by  the  seismic  survey  activities, 
but  the  population  sizes  of  the  main 
species  are  large  and  the  numbers 
potentially  affected  are  small  (<0.1 
percent)  relative  to  the  population  sizes. 
The  total  number  of  odontocetes  that 
might  be  exposed  to  >160  dB  (re  1  jiPa 
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(rms))  in  the  Hess  Deep  area  is  estimated 
as  8.890.  Of  these,  8,532  are  delphinids, 
and  of  these  about  3,076  might  be 
exposed  to  >170  dB.  Both  estimates  are 
<0.1  percent  of  the  eastern  equatorial 
populations  of  these  species. 

As  noted  earlier  in  this  document, 
NMFS  believes  that  Level  B  harassment 
take  levels  would,  for  almost  every 
affected  stock,  be  significantly  less  than 
1  percent  of  the  stock  and  only  a  single 
stock  has  the  potential  of  reaching  a 
level  of  2  percent  for  Level  B 
harassment. 

Effects  on  Pinnipeds 

Very  few  if  any  pinnipeds  are 
expected  to  be  encoimtered  in  the  Hess 
Deep  area.  Thus,  a  maximum  of  20 
pinnipeds  in  the  Hess  Deep  area  may  be 
affected  by  the  proposed  seismic 
surveys.  If  pinnipeds  are  encountered, 
the  proposed  seismic  activities  would 
have,  at  most,  a  short-term  effect  on 
their  behavior  and  no  long-term  impacts 
on  individual  seals  or  their  populations. 
Responses  of  pinnipeds  to  acoustic 
disturbance  are  variable,  but  usually 
quite  limited.  Effects  are  expected  to  be 
limited  to  short-term  and  localized 
behavioral  changes  falling  within  the 
MMPA  definition  of  Level  B 
harassment. 

Determinations 

Based  on  the  information  contained  in 
the  L-DEO  application,  the  NSF  EA,  the 
April  14,  2003,  proposed  authorization 
notice  (68  FR  17909)  and  this  document, 
NMFS  has  determined  that  conducting 
a  seismic  survey  by  the  Ewing  at  the 
Hess  Deep  in  the  eastern  equatorial 
Pacific  Ocean  in  2003  by  L-DEO  would 
result  in  the  harassment  of  small 
numbers  of  marine  mammals;  would 
have  no  more  than  a  negligible  impact 
on  the  affetcted  marine  mammal  species 
;  or  stocks;  and  would  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  stocks  for  subsistence 
uses.  This  activity  will  result,  at  worst, 
in  a  temporary  modification  in  behavior 
by  affected  species  of  marine  mammals. 
While  behavioral  modifications  may  be 
made  by  these  species  as  a  result  of 
seismic  survey  activities,  this  behavioral 
change  is  expected  to  result  n  no  more 
than  a  negligible  impact  on  the  affected 
species.  Also,  while  the  number  of 
actual  incidental  harassment  takes  will 
depend  on  the  distribution  and 
abimdance  of  marine  mammals  in  the 
vicinity  of  the  siu^ey  activity,  the 
number  of  potential  harassment  takings 
is  estimated  to  be  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  is  low  and  will  be  avoided 


through  the  incorporation  of  the 
mitigation  measures  mentioned  in  this 
dociunent  and  required  under  the  IHA. 
For  these  reasons  therefore,  NMFS  has 
determined  that  the  requirements  of 
section  101(a)(5)(D)  of  the  MMPA  have 
been  met  and  the  authorization  can  be 
issued. 

Consultation 

NMFS  has  concluded  consultation 
under  section  7  of  the  ESA  on  NMFS' 
issuance  of  an  IHA  to  take  small 
niunbers  of  marine  manunals,  by 
harassment,  incidental  to  conducting 
calibration  measurements  of  its  seismic 
array  in  the  Hess  Deep  by  L-DEO.  The 
finding  of  that  consultation  was  that  this 
study  is  not  likely  to  jeopardize  the 
continued  existence  of  marine  species 
listed  as  threatened  or  endangered 
under  the  ESA.  No  critical  habitat  has 
been  designated  for  these  species  in  the 
equatorial  Pacific  Ocean;  therefore,  none 
will  be  affected.  A  conservation 
recommendation  was  made  to  ensure 
that  the  safety  zone  is  clear  of  sea  tiulles 
prior  to  ramp  up.  This  recommendation 
has  been  implemented  through  the  IHA 
to  L-DEO.  A  copy  of  the  Biological 
Opinion  is  available  upon  request  (see 
ADDRESSES). 

National  Environmental  Policy  Act 
(NEPA) 

On  March  18,  2003,  the  NSF  made  a 
determination,  based  on  information 
contained  within  its  EA  that 
implementation  of  the  subject  action  is 
not  a  major  Federal  action  having 
significant  effects  on  the  enviromnent 
within  the  meaning  of  Executive  Order 
12114.  NSF  determined  therefore,  that 
an  environmental  impact  statement 
would  not  be  prepared.  On  April  14, 
2003  (68  FR  17909),  NMFS  noted  that 
the  NSF  had  prepared  an  EA  for  the 
Hess  Deep  siuvey.  In  accordance  with 
section  6.01  of  the  NOAA 
Administrative  Order  216-6 
(Environmental  Review  Procedures  for 
Implementing  the  National 
Environmental  Policy  Act,  May  20, 
1999),  NMFS  has  reviewed  the 
information  contained  in  NSF's  EA  and 
determined  that  the  NSF  EA  accurately 
and  completely  describes  the  proposed 
action  alternative,  reasonable  additional 
alternatives,  and  the  potential  impacts 
on  marine  mammals,  endangered 
species,  and  other  marine  life  that  could 
be  impacted  by  the  preferred  alternative 
and  the  other  alternatives.  As  a  result, 
NMFS  has  determined  that  it  is  not 
necessary  to  issue  either  a  new  EA  or  a 
Supplemental  EA  for  the  issuance  of  an 
IHA  to  L-DEO  for  this  activity. 
Therefore,  based  on  this  review  and 
analysis,  NMFS  is  adopting  the  NSF  EA 


under  NEPA.  A  copy  of  the  NSF  EA  for 
this  activity  is  available  upon  request 
(see  ADDRESSES). 

Authorization 

NMFS  has  issued  an  IHA  to  take  small 
numbers  of  marine  mammals  by 
harassment,  incidental  to  conducting  a 
seismic  slu^'ey  by  the  Ev^ing  in  the 
eastern  equatorial  Pacific  Ocean  to  L- 
DEO  for  a  1-year  period,  provided  the 
mitigation,  monitoring,  and  reporting 
requirements  described  in  this 
document  and  the  IHA  are  imdertaken. 

Dated:  July  3,  2003. 
Laurie  K.  Allen, 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

[FR  Doc.  03-17622  Filed  7-10-03;  8:45  am] 

BILLING  COOE  3510-22-a 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0011] 

Federal  Acquisition  Regulation; 
information  Coiiectlon;  Preaward 
Survey  Forms  (Standard  Forms  1403, 
1404, 1405, 1406, 1407,  and  1408) 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0011). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  preaward  siuvey  forms 
(Standard  Forms  1403, 1404, 1405, 
1406L.  1407,  and  1408).  This  clearance 
currentiy  expires  October  31,  2003. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  biu-den  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be   • 
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collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
September  9,  2003. 
ADDRESSES:  Submit  comments, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  Moss,  Acquisition  Policy 
Division,  GSA,  (202)  501-4764. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

To  protect  the  Government's  interest 
and  to  ensure  timely  delivery  of  items 
of  the  requisite  quality,  contracting 
officers,  prior  to  award,  must  make  an 
affirmative  determination  that  the 
prospective  contractor  is  responsible, 
i.e.,  capable  of  performing  the  contract. 
Before  making  such  a  determination,  the 
contracting  officer  must  have  in  his 
possession  or  must  obtain  information 
sufficient  to  satisfy  himself  that  the 
prospective  contractor  (i)  has  adequate 
financial  resources,  or  the  ability  to 
obtain  such  resources,  (ii)  is  able  to 
comply  with  required  delivery 
schedule,  (iii)  has  a  satisfactory  record 
of  performance,  (iv)  has  a  satisfactory 
record  of  integrity,  and  (v)  is  otherwise 
qualified  and  eligible  to  receive  an 
award  under  appropriate  laws  and 
regulations.  If  such  information  is  not  in 
the  contracting  officer's  possession,  it  is 
obtained  through  a  preaward  survey 
conducted  by  the  contract ' 
administration  office  responsible  for  the 
plant  and/or  the  geographic  area  in 
which  the  plant  is  located.  The 
necessary  data  is  collected  by  contract 
administration  personnel  from  available 
data  or  through  plant  visits,  phone  calls, 
and  correspondence  and  entered  on 
Standard  Forms  1403,  1404,  1405, 1406, 
1407,  and  1408  in  detail  commensurate 
with  the  dollar  value  and  complexity  of 
the  procurement.  The  information  is 
used  by  Federal  contracting  officers  to 
determine  whether  a  prospective 
contractor  is  responsible.  Due  to 
improved  technology,  increased  sharing 
of  information  among  agencies  and  the 
increasing  reliance  on  commercial 
items,  for  which  preaward  surveys  are 
not  required,  the  annual  burden  related 
to  this  clearance  has  been  reduced. 

B.  Annual  Reporting  Burden 

Respondents:  5,478. 
Responses  Per  Respondent:  1. 


Total  Responses:  5,478. 

Hours  Per  Response:  20.8. 

Total  Burden  Hours:  113,942. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0011, 
Preaward  Survey  Forms  (Standard 
Forms  1403, 1404,  1405, 1406,  1407, 
and  1408),  in  all  correspondence. 

Dated:  July  8.  2003. 
Ralph  J.  DeStefano, 

Acting  Director,  Acquisition  Policy  Division. 
(FR  Doc.  03-17609  Filed  7-10-03:  8:45  am] 
BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0047] 

Federal  Acquisition  Regulation; 
Information  Collection;  Place  of 
Performance 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0047). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
ah  extension  of  a  currenUy  approved 
information  collection  requirement 
concerning  place  of  performance.  The 
clearance  currently  expires  on  October 
31,2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR. 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected.  When  the  On-Line 
Representation  and  Certifications 
Application  (ORCA)  becomes  available. 


contractors  will  be  able  to  complete  the 
provision  electronically;  however, 
because  the  data  being  collected  could 
change  for  a  specific  solicitation, 
contractor's  will  still  be  required  to 
submit  place  of  performance 
information  on  an  exception  basis;  that 
is,  whenever  the  place  of  performance  ' 
for  a  specific  solicitation  is  different 
from  the  place  of  performance  shown  in 
ORCA. 

DATES:  Submit  comments  on  or  before 
September  9,  2003. 

ADDRESSES:  Submit  conunents  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Zaffos,  Acquisition  Policy 
Division,  GSA  (202)  208-6091.  - 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  information  relative  to  the  place 
of  performance  and  owner  of  plant  or 
facility,  if  other  than  the  prospective 
contractor,  is  a  basic  requirement  when 
contracting  for  supplies  or  services 
(including  construction).  This 
information  is  instrumental  in 
determining  bidder  responsibility, 
responsiveness,  and  price 
reasonableness.  A  prospective 
contractor  must  affirmatively 
demonstrate  its  responsibility.  Hence, 
the  Government  must  be  apprised  of 
this  information  prior  to  award.  The 
contracting  officer  must  know  the  place 
of  performance  and  the  owner  of  the 
plant  or  facility  to  (1)  determine  bidder 
responsibility;  (2)  determine  price 
reasonableness;  (3)  conduct  plant  or 
source  inspections;  and  (4)  determine 
whether  the  prospective  contractor  is  a 
manufacturer  or  a  regular  dealer.  The 
information  is  used  to  determine  the 
firm's  eligibility  for  awards  and  to 
assure  proper  preparation  of  the 
contract.  '    ' 

B.  Annual  Reporting  Burden 

Respondents:  79,397. 

Responses  Per  Respondent:  14. 

Total  Responses:  1,111,558. 

Hours  Per  Response:  .07. 

Total  Burden  Hours:  77,810. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
1800  F  Street.  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0047,  Place 
of  Performance,  in  all  correspondence. 
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Dated:  July  8.  2003. 
Ralph  ;.  Destefano, 

Acting  Director.  Acquisition  Policy  Division. 
[FR  Doc.  03-17610  Filed  7-10-03;  8:45  am] 

i  CODE  66aO-EP-(> 


BLUNGl 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards  List  of 
2003  Members 

i  Below  is  a  list  of  individuals  who  are 
eligible  to  serve  on  the  Performance 
Review  Boards  for  theCepartment  of  the 
Air  force  in  accordance  with  the  Air 
Force  Senior  Executive  Appraisal  and 
Awards  System. 
Mr.  Roger  Blanchard,  AF/DP 
MG  Ronald  J.  Bath.  AF/XPX 
Mr.  David  Hamilton.  AF/TE 
Mr.  Grover  L.  Dunn,  AF/ILI 
Ms.  Patricia  J.  Zarodkiewicz,  AFMC/FM 
Ms.  Barbara  Westgate,  AF/XPP 
Mr.  Frank  O.  Tuck,  ASC/FB 
Mr.  James  R.  Speer,  SAF/AG 
MG  Stephen  R.  Lorenz,  SAF/FMB 
Mr.  Blaise  J.  Durante,  SAF/AQX 
Mr.  Fred  Kuhn,  SAF/IEI 
Mr.  Garry  B.  Richey,  AMC/LG 
Mr.  Michael  A.  Aimone,  SAF/IEB 
Ms.  Donna  J.  Back,  ASC/FM 
Mr.  Michael  Aimone,  SAF/IEB 
Mr.  William  Davidson,  SAF/AA 
MG  Joseph  B.  Sovey,  SAF/USA 
Ms.  Cheryl  Roby,  DASD/Resources 
Mr.  W.  Kipling  AUee,  Jr.,  SAF/GCM 
Mr.  David  Burtt,  CIFA 
Mr.  Wilson,  USI 

Pamela  D.  Fitzgerald, 

Ai^force  Federal  Register  Liaison  Officer. 
fFR  Doc.  03-17537  Filed  7-10-03;  8:45  am] 
BILUNG  CODE  5001-05-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Availability  of  the  Final  Environmental 
Impact  Statement  for  the  Proposed 
Rueter-Hess  Reservoir,  Parker,  CO 

AGENCY:  Department  of  the  Army.  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACIKm:  Notice  of  availability. 


SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  and  the 
U.S.  Army  Corps  of  Engineers'  (Corps) 
regulations  for  NEPA  implementation 
(33  CFR  part  230  and  325,  Appendices 
B  and  C),  the  Corps  has  issued  a  Final 
Environmental  Impact  Statement  (FEIS) 
to  disclose  environmental  impacts  from 


constructing  and  operating  the  proposed 
Rueter-Hess  Reservoir  near  the  town  of 
Parker,  in  Douglas  County,  CO.  The 
project  proponent  is  the  Parker  Water 
and  Sanitation  District  (District).  The 
basic  purpose  of  the  proposed  action  is 
to  provide  a  safe,  adequate  and 
sustainable  municipal  water  supply  to 
the  District,  which  is  capable  of  meeting 
peak  demands  within  the  District's 
currently  zoned  boundary  for  the  next 
50  years.  The  construction  of  the 
proposed  project  would  result  in  direct 
impacts  to  6.7  acres  of  wetlands  and  5 
miles  of  other  waters  of  the  United 
States,  and  would  require  a  section  404 
permit. 

DATES:  Written  comments  on  the  FEIS 
will  be  accepted  for  a  period  of  30  days 
following  Federal  Register  publication 
of  the  Notice  of  Availability  by  the 
Environmental  Protection  Agency 
(EPA).  The  anticipated  date  of  EPA 
Federal  Register  publication  is  July  11. 
2003.  Comments  should  be  submitted  to 
Rodney  Schwartz,  Corps — Omaha 
District  (see  contact  information  below). 
ADDRESSES:  Copies  of  the  FEIS  will  be 
available  for  review  at  the  following 
locations: 

1.  Parker  Library,  10851  South 
Crossroad  Drive,  Parker.  CO  80134. 

2.  Parker  Water  and  Sanitation 
District,  19801  East  Mainstreet,  Parker, 
CO  80138. 

3.  U.S.  Army  Corps  of  Engineers, 
Denver  Regulatory  Office,  9307  South 
Wadsvyorth  Blvd..  Littleton,  CO  80128. 

Copies  can  also  be  obtained  from  the 
Corps'  third-party  contractor,  URS 
Corporation,  attention:  Paula  Daukas, 
8181  East  Tufts  Avenue,  Denver,  CO 
80237;  303-740-3896;  Fax  303-694- 
3946,  paula_daukas@urscorp.com. 
FOR  FURTHER  INFORMATION  OOKTkCX: 
Rodney  Schwartz,  Senior  Project 
Manager.  U.S.  Army  Corps  of  Engineers. 
Omaha  District-Regulatory  Branch,  Rm. 
131,  12565  West  Center  Road,  Omaha 
NE..  68144-3869.  Phone:  402-221- 
4143.  Fax:  402-221-4939. 
rodney.j.schwartz@usace.army.mil 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  FEIS  is  to  provide 
decision  makers  and  the  public  with 
information  pertaining  to  the  proposed 
action,  and  to  disclose  environmental 
impacts  and  identify  mitigation 
measures  to  reduce  impacts.  The  FEIS 
analyzes  the  Parker  Water  and 
Sanitation  District's  proposal  to 
construct  and  operate  Rueter-Hess 
Reservoir  and  the  associated  water 
delivery  system.  The  proposed  reservoir 
would  be  located  in  Douglas  County,  CO 
approximately  12  miles  southeast  of 
Denver  and  3  miles  southwest  of  the 
tovra  of  Parker.  The  reservoir  would  be 


located  on  Newlin  Gulch  with  a 
diversion  structure  along  Cherry  Creek. 
The  project  would  include  a  16,200 
acre-foot  (AF)  reservoir  inundating  470 
acres,  a  5,300-foot  long  and  135-foot 
high  dam.  two  pipelines,  a  water 
treatment  plant  and  booster  pump 
station,  a  diversion  structure  along 
Cherry  Creek  wiih  a  pump  station,  and 
16  Denver  Basin  extraction  wellfields. 
The  proposed  water  supply  system 
would  rely  upon  renewable  sources  of 
water,  including  the  capability  of 
captiuing,  storing,  and  reusing  seasonal 
high  flows  in  nearby  Cherry  Creek,  and 
Advanced  Wastewater  Treatment  (AWT) 
retimi  flows  currently  discharged  into 
Cherry  Creek.  The  water  frtjm  the 
reservoir  would  be  used  primarily  to 
help  satisfy  the  District's  peak  seasonal 
demands,  thereby  reducing  the  loading 
on  nonrenewable  Denver  Basin  aquifer 
groundwater  and  maximizing  use  of 
renewable  water  resources.  The 
reservofr  is  needed  by  the  District  to 
provide  operational  flexibility  to  ensure 
a  long-term,  reliable  water  supply.  In 
addition  to  the  proposed  action,  the 
FEIS  analyzes  two  alternatives:  (1)  the 
Reduced  Capacity  Reservoir  (11,200 
AF),  and  (2)  the  No  Action. 

The  Draft  Environmental  Impact 
Statement  (DEIS)  was  published  in 
February  2002.  A  combined  public 
hearing  on  the  DEIS  and  section  404 
permit  application  was  held  on  March 
12,  2002  in  Parker,  CO.  The  comments 
and  responses  are  included  in  the  FEIS. 

Rodney  J.  Schwartz, 

Senior  Project  Manager.  Regulatory  Branch. 
[FR  Doc.  03-17520  Filed  7-10-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
RIN1810-ZA08 

Migrant  Education  Program 
Consortium  Incentive  Grant  Program 

AGENCY:  Office  of  Elementary  and 

Secondary  Education,  Department  of 

Education. 

ACTION:  Notice  of  proposed 

requirements. 


SUMMARY:  The  Department  proposes 
requirements  for  the  Migrant  Education 
Program  (MEP)  Consortium  Incentive 
Grant  program.  Under  the  authority  of 
section  1308(d)  of  Title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA),  as  amended  by  the 
No  Child  Left  Behind  Act  of  2001,  the 
Department  would  award  incentive 
grants  to  State  educational  agencies 
(SEAs)  in  high-quality  consortium 
arrangements.  The  Department  may  use 
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these  requirements  for  competitions  in 
Fiscal  Year  (FY)  2003  and  later  years. 

DATES:  We  must  receive  your  comments 
on  or  before  August  11,  2003. 

ADDRESSES:  All  comments  concerning 
these  proposed  requirements  should  be 
addressed  to:  Elsa  Chagolla,  Office  of 
Migrant  Education,  Office  of  Elementary 
and  Secondary  Education,  400 
Maryland  Avenue,  Room  3E257,  FOB-6, 
SW..  Washington,  DC  20202-6135. 
Telephone:  (202)  260-2823.  If  you 
prefer  to  send  your  comments  through 
the  Internet,  use  the  following  address: 
elsa.chagoUa@ed.gov. 

If  you  want  to  comment  on  the 
information  collection  requirements, 
you  must  send  your  comments  to  the 
Office  of  Management  and  Budget  at  the 
address  listed  in  the  Paperwork 
Reduction  Act  section  of  this  preamble. 
You  may  also  send  a  copy  of  these 
comments  to  the  Department 
representative  nameid  in  this  section. 

FOR  FURTHER  INFORMATION  CONTACT:  Elsa 
Chagolla,  Telephone:  (202)  260-2823,  or 
via  Internet:  eIsa.chagollg@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Invitation  To  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  requirements. 
During  and  after  the  comment  period, 
you  may  inspect  all  public  conunents 
about  these  proposed  requirements  in 
room  3E257,  400  Maryland  Avenue, 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
dociiments  in  the  public  rulemaking 
record  for  these  proposed  regulations.  If 
you  want  to  schedule  an  appointment 
for  this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


Background 

The  Migrant  Education  Program 
(MEP).  authorized  in  Title  I,  Part  C  of 
the  Elementary  and  Secondary 
Education  Act  of  1965  (ESEA).  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001,  is  a  State-operated  and 
State-administered  formula  grant 
program.  The  MEP  provides  assistance 
to  State  educational  agencies  (SEAs)  to 
support  high-quality  and 
comprehensive  educational  programs 
that  provide  migratory  children 
appropriate  educational  and  supportive 
services  that  address  their  special  needs 
in  a  coordinated  and  efficient  manner, 
and  give  migratory  children  the 
opportunity  to  meet  the  same 
challenging  State  academic  content  and 
student  academic  achievement 
standards  that  all  children  are  expected 
to  meet. 

Section  1308(d)  of  the  ESEA 
authorizes  the  Secretary  to  "reserve  not 
more  than  $3  million  to  award  grants  of 
not  more  than  $250,000  [each]  on  a 
competitive  basis  to  SEAs  that  propose 
a  consortium  arrangement  with  another 
State  or  other  appropriate  entity  that  the 
Secretary  determines,  pursuant  to 
criteria  that  the  Secretary  shall 
establish,  will  improve  the  delivery  of 
services  to  migratory  children  whose 
education  is  interrupted." 

Through  this  notice,  the  Department 
proposes  the  new  requirements,  criteria, 
and  procedures  to  award  consortium 
incentive  grants  in  Fiscal  Year  (FY) 
2003  and  subsequent  years.  In  brief,  the 
Department  proposes  to  change:  (1)  The 
way  proposed  consortia  are  evaluated 
by  using  application  selection  criteria; 
and  (2)  the  funding  formula  under 
which  the  incentive  grants  are  awarded 
to  SEAs  that  participate  in  consortia 
whose  applications  are  ranked  as  being 
of  sufficiently  high  quality.  The 
Department  proposes  these  changes  for 
two  reasons.  First,  it  will  promote 
implementation  of  consortia  that  will 
achieve  meaningful  results.  Second, 
since  section  1308(d)  now  permits  the 
Department  to  award  consortium 
incentive  grants  without  SEAs  having  to 
demonstrate  resulting  MEP 
administrative  or  program  function  cost 
savings,  the  Department  will  be  able  to 
implement  a  grant  selection  process  that 
focuses  much  more  on  the  quality  of 
proposed  consortium  arrangements. 

Proposed  Definition  for  Eligibility  for 
Consortiiun  Incentive  Grants 

Section  1308(d)  permits  an  SEA  to 
enter  into  a  consortium  arrangement 
with  another  State  or  other  appropriate 
entity.  The  Department  proposes  that 
the  term  "other  appropriate  entity" 


would  mean  any  public  or  private 
agency  or  organization.  However,  under 
section  1308(d),  only  SEAs  are  eligible 
applicants  to  receive  consortium 
incentive  grants. 

Proposed  Application  Requirements  . 

An  application  for  an  incentive  grant 
would  be  submitted  by  an  SEA  that  will 
act  as  the  "lead  SEA"  for  the  proposed 
consortium.  This  application  would 
include — 

1.  The  identity  of  the  lead  SEA  for  the 
consortium  arrangement  and  of  each 
other  SEA  or  entity  participating  in  the 
consortiimi  arrangement; 

2.  The  goals  ana  measurable  outcomes 
of  the  consortium  arrangement,  and  the 
activities  that  each  participating  SEA  or 
entity  in  the  consortium  will  conduct 
dxuing  each  project  year  to  improye  the 
delivery  of  services  to  migratory 
children  whose  education  is 
interrupted; 

3.  A  concise  and  cogent  explanation 
of  the  need  for  and  value  of  the 
proposed  consortiiun  arrangement  to 
each  participating  SEA; 

4.  A  description  of  the  process  each 
participating  SEA  will  use  for 
evaluating  its  progress  in  achieving  the 
measurable  outcomes  of  the  consortium 
arrangement;  and 

5.  A  signed  statement  fi-om  the  Chief 
State  School  Officer  (or  his/her 
authorized  representative)  of  each  SEA 
that  is  participating  in  the  proposed 
consortiiun  arrangement  of  his/her 
SEA's  commitment  to  implement  its 
activities  as  described  in  the 
application. 

Proposed  Absolute  Priorities 

Section  75.105(c)(3)  of  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  authorizes  the 
Department  to  establish  absolute 
preferences  under  which  all  of  a 
program's  funding  is  reserved  for 
applicants  that  meet  this  priority.  For 
competitions  in  FY  2003  and  later  years, 
the  Department  proposes  the  following 
seven  absolute  priorities  that  promote 
key  national  objectives  of  the  MEP.  In 
order  for  SEAs  to  be  considered  for 
incentive  grants,  a  proposed  consortium 
arrangement  would  need  to  address  one 
or  more  of  the  following  absolute 
priorities: 

1.  Services  designed  to  improve  the 
proper  and  timely  identification  and 
recruitment  of  eligible  migratory 
children  whose  education  is 
interrupted; 

2.  Services  designed  (based  on  review 
of  scientifically  based  research)  to 
improve  the  school  readiness  of  pre- 
school age  migratory  children  whose 
education  is  interrupted; 
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3.  Services  designed  (based  on  review 
of  scientifically  based  research)  to 
improve  the  reading  proficiency  of 
migratory  children  whose  education  is 
interrupted; 

!4.  Services  designed  (based  on  review 
of  scientifically  based  research)  to 
improve  the  mathematics  proficiency  of 
migratory  children  whose  education  is 
interrupted ; 

5.  Services  designed  (based  on  review 
of  scientifically  based  research)  to 
decrease  the  dropout  rate  of  migratory 
students  (i.e.  grades  7  to  12)  whose 
education  is  interrupted  and  improve 
high  school  completion  rates; 

6.  Services  designed  (based  on  review 
of  scientifically  based  research)  to 
strengthen  the  involvement  of  migratory 
parents  in  the  education  of  migratory 
students  whose  education  is 
interrupted;  and 

7.  Services  designed  (based  on  review 
of  scientifically  based  research)  to 
expand  access  to  innovative  educational 
technologies  intended  to  increase  the 
academic  achievement  of  migratory 
students  whose  education  is 
interrupted. 

Specifically,  an  SEA  wishing  to 
receive  an  incentive  grant  would  need 
to  be  a  partner  within  a  consortium  that 
focuses  on  one  or  more  of  these  seven 
key  priorities.  The  Department  believes 
that  these  seven  priorities  reflect  the 
most  pressing  needs  of  migratory 
students  that  warrant  particular 
attention  through  work  in  consortiiun 
arrangements. 

The  area  of  identification  and 
recruitment  is  a  critical  first  component 
of  any  migrant  education  program,  and 
one  in  which  consortium  activities  have 
proven  useful  and  effective.  The  areas  of 
early  childhood  education,  reading  and 
mathematics  achievement,  parental 
involvement,  and  reduction  in  the 
migrant  dropout  rate  are  critical  to 
ensuring  that  migratory  students  stay  in  . 
school  and  achieve  to  high  academic 
content  and  academic  performance 
standards.  However,  to  date,  these  areas 
have  not  been  a  primary  focus  of 
consortia  efforts.  As  school  interruption 
and  low  levels  of  student  achievement 
continue  to  be  dominant  characteristics 
of  the  migrant  student  population, 
finding  innovative  uses  of  electronic 
technologies  to  assist  students  away 
from  home  to  continue  to  master  State 
content  and  academic  achievement 
standards  also  remains  a  priority. 

In  proposing  these  particular 
pricttities  to  govern  receipt  of 
consortiiun  incentive  grants,  the 
Department  understands  that  migratory 
students  have  other  significant  needs 
that  also  warrant  the  focused  attention 
of  interstate  and  interagency  consortia. 


These  efforts,  in  areas  such  as 
improving  the  responsiveness  of 
teachers  to  migrant  student  needs, 
transfer  of  key  education  and  health 
records,  and  increasing  the  numbers  oi 
migratory  students  who  take  and  pass 
State  assessments,  are  clearly  important 
and  should  continue.  However,  the 
Department  believes  that  migratory 
students  will  be  better  ser\'ed  at  this 
time  by  targeting  special  financial 
incentives  to  SEAs  that  participate  in 
high-quality  consortia  that  focus  on  one 
or  more  of  the  proposed  seven  absolute 
priorities. 

Proposed  Amount  and  Duration  of 
Incentive  Grants 

The  Department  proposes  that  an  SEA 
that  participates  in  a  high-quaiity 
consortium  arrangement,  as  determined 
by  use  of  the  program's  selection 
criteria,  would  receive  only  one 
incentive  grant  award  regardless  of  the 
number  of  high-quality  consortia  in 
which  it  participates. 

Rather  than  determine  the  amount  of 
grant  awards  on  the  basis  of  a  cost 
analysis  as  described  in  section  75.232   " 
of  the  EDGAR,  the  Department  would 
make  awards  to  SEAs  participating  in 
these  consortia  on  the  basis  of  the 
following  two-tiered  formula:  For  each 
project  period,  SEAs  whose  MEP 
allocations  are  $1  million  or  less  would 
receive  a  grant  award  that  is  twice  the 
amount  of  the  award  provided  to  SEAs 
whose  MEP  allocations  are  greater  than 
$1  million.  Within  each  tier,  awards 
would  be  of  equal  size.  However,  no 
SEA  would  receive  an  incentive  grant 
award  that  exceeds  the  amount  of  its 
Title  I,  Part  C  MEP  formula  grant  or 
$250,000.  whichever  is  less. 

It  should  be  noted  that,  because  these 
requirements  would  prohibit  an  SEA 
from  receiving  a  consortium  incentive 
grant  award  that  exceeds  its  MEP 
formula  allocation,  some  SEAs  with 
MEP  allocations  of  $1  million  or  less 
may  not  receive  a  consortiiun  incentive 
grant  award  that  is  twice  the  amount  of 
the  award  provided  to  SEAs  whose  MEP 
allocations  are  greater  than  $1  million. 

In  proposing  to  award  only  one 
incentive  grant  per  SEA  and  to  utilize  a 
two-tiered  formula,  subject  to  the 
limitations  discussed  above,  for  making 
incentive  grants,  the  Department  is 
recognizing  that  these  awards  are  by 
law,  only  "incentives"  for  SEAs  to  enter 
into  high-quality  consortium 
arrangements,  and  as  such  are  not 
necessarily  intended  to  pay  the  costs  of 
consortium  activities. 

While  the  award  of  these  grants  offers 
all  SEAs  an  incentive  to  participate  in 
consortium  arrangements,  the  use  of  this 
two-tiered  formula  would  recognize  the 


particular  resource  needs  of  SEAs 
whose  MEPs  are  $1  million  or  less._ 
Section  1303(d)(1)  directs  the 
Department  to  specifically  consult  with 
SEAs  that  receive  MEP  allocations  of  $1 
million  or  less  in  order  to  determine 
whether  their  participation  in 
consortium  arrangements  would  result 
in  the  delivery  of  MEP  services  in  a 
more  effective  and  efficient  manner. 

On  February  25,  2003,  officials  of  the 
Department's  Office  of  Migrant 
Education  (OME)  met  with  the  MEP 
Directors  from  those  SEAs  that  receive 
an  MEP  allocation  of  $1  million  or  less 
in  order  to  discuss  their  States'  special 
needs.  One  of  the  foremost  concerns 
these  State  MEP  Directors  raised  was  the 
need  to  receive  a  consortium  incentive 
grant  fund  amount  large  enough  to 
encourage  and  enable  their  State  MEPs' 
full  participation  in  consortium 
arrangements.  Responding  to  a  possible 
option  of  having  all  SEAs  that 
participated  in  high-quality  consortia 
receive  the  same  size  consortium 
incentive  grant,  participants 
recommended  that  the  Department 
consider  awarding  a  higher  consortium 
incentive  grant  amount  to  those  States 
that  receive  MEP  grants  of  $1  million  or 
less. 

The  idea  of  awarding  a  higher  level  of 
consortium  incentive  grant  hinds  to 
SEAs  that  receive  MEP  allocations  of  $1 
million  or  less  was  later  proposed  to  all 
the  State  MEP  Directors  in  attendance  at 
the  February  26-27,  2003  Annual 
Meeting  of  State  MEP  Directors,  and  no 
objections  were  raised. 

In  short,  the.proposed  two-tiered 
approach  for  awarding  consortium 
incentive  grants  eliminates  the  costs  and 
burdens  associated  with  the  individual 
SEAs  and  consortia  preparing  and 
reviewing  their  estimated  cost  savings, 
as  was  required  under  this  program  in 
prior  years. 

Based  on  these  consultations  with  the 
State  MEP  Directors,  the  Department 
believes  that  the  proposed  two-tiered 
funding  formula  offers  two  advantages 
over  other  proposals.  First,  with  little 
burden  on  SEAs,  it  provides  a 
reasonable  and  efficient  basis  for 
awarding  consortium  incentive  grant 
funds.  In  addition,  it  will  assist  those 
SEAs  that  receive  MEP  allocations  of  $1 
million  or  less  obtain  the  funds  they 
need  to  participate  effectively  in 
consortium  arrangements,  while  also 
administering  and  operating  their  State 
MEPs. 

For  FY  2003,  the  Department 
proposes  to  reserve  $2.5  million  for 
consortium  incentive  awards,  file 
amount  of  awards  in  future  years  would 
vary  and  would  be  announced  prior  to 
any  future  competition.  With  a  $2.5 
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million  reservation  of  funds,  the  annual 
award  to  SEAs  participating  in 
consortium  arrangements  would  vary 
bom  $35,738  (if  all  52  SEAs  received 
grants  under  this  competition)  to 
$250,000  (the  statutory  maximum). 
Based  on  the  number  of  States  that  , 
received  consortium  incentive  grants 
(39)  in  FY  2002,  the  size  of  an  annual 
award  would  be  $45,997  for  SEAs 
whose  MEP  allocations  are  greater  than 
$1  million  and  $91,995  for  SEAs  whose 
MEP  allocations  are  $1  million  or  less. 
The  actual  size  of  an  SEA's  award  will 
depend  on  the  number  of  SEAs  that  will 
participate  in  high-quality  consortium 
arrangements  as  determined  on  the  basis 
of  this  program's  selection  criteria,  and 
the  size  of  an  SEA's  MEP  formula  grant 
allocation. 

Consortium  incentive  grants  would  be 
awarded  for  up  to  two  years.  (For 
example,  the  Department  would  not 
conduct  a  new  incentive  grant 
competition  with  FY  2004  funds;  rather 
it  would  use  FY  2004  funds  for  second- 
year  continuation  awards  to  those  SEAs 
receiving  FY  2003  incentive  awards.) 
Pursuant  to  section  75.118  and  75.590  of 
EDGAR,  each  SEA  that  receives  a 
consortium  incentive  grant  award 
would  submit  a  performance  report 
(through  the  consortium's  lead  State) 
toward  the  end  of  the  first  project  year, 
and  a  final  evaluation  report  at  the  end 
of  the  second  year.  Eligibility  of  each 
SEA  for  second-year  continuation 
funding  would  depend  on  that  State's 
substantial  performance  of  first-year 
consortium  activities  and  attaining  the 
outcomes  identified  in  the  approved 
consortium  application. 

Proposed  Selection  Criteria 

The  Department  proposes  to  use  the 
selection  criteria  from  the  general 
criteria  for  competitive  grants  contained 
in  section  75.210  of  EDGAR  to  evaluate 
applications  for  the  incentive  grants 
competition.  The  proposed  selection 
criteria  can  be  found  in  the  application 
package,  which  is  available  on  the 
following  Web  site:  http://www.ed.gov/ 
offices/OESE/OME/index.html. 
Applications  would  be  reviewed  and 
ranked  on  the  basis  of  how  well  the 
information  provided  responds  to  these 
final  selection  criteria.  Regardless  of  the 
number  of  consortium  incentive  grant 
applications  ranked  as  being  of 
sufficiently  high  quality  in  which  an 
SEA  participates,  each  SEA  woidd 
receive  only  one  incentive  grant  award. 

Proposed  Use  of  Consortium  Incentive 
Grant  Funds 

An  SEA  that  receives  an  incentive 
grant  award  would  use  this  financial 
incentive  to  supplement  its  MEP 


formula  grant  funds  provided  under 
ESEA  section  1303(a).  Therefore,  the 
SEA  could  use  incentive  grant  funds  to 
implement  the  consortium 
arrangement's  activities  or  to  carry  out 
any  other  activities  authorized  under 
section  1306(b)  of  the  ESEA.  Moreover, 
general  requirements  governing  the  use 
and  reporting  of  awarded  funds  would 
be  governed  by  provisions  of  part  76  of 
EDGAR,  which  govern  State- 
administered  formula  grant  programs 
rather  than  provisions  of  part  75  of 
EDGAR,  which  govern  discretionary 
grant  programs. 

Regulatory  Flexibility  Act  Certification 

The  Department  certifies  that  these 
proposed  requirements  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Entities  that  would  be  affected  by  these 
regulations  are  SEA.  The  information 
burden  on  each  of  these  groups  consists 
only  of  the  time  and  resources  needed 
to  submit  grant  applications.  Hence,  the 
regulations  would  not  have  a  significant 
impact  on  any  entity  because  they 
would  not  impose  excessive  regulatory 
burden  or  require  unnecessary  Federal 
supervision. 

Paperwork  Reduction  Act  of  1995 

The  proposed  criteria  in  this  notice 
identified  in  the  section  entitled 
"Application  Requirements,"  contain 
information  collection  requirements. 
Under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507(d)),  the 
Department  of  Education  has  submitted 
a  copy  of  this  notice  and  the 
information  collection  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Collection  of  Information:  Migrant 
Education  Program  Consortium 
Incentive  Grant  program. 

Applicants  for  MEP  Consortium 
Incentive  Grant  funds  would  need  to 
submit  a  program  application  that 
responds  to  the  selection  criteria 
announced  in  this  notice.  Applicants 
also  would  need  to  provide  certain 
minimum  information  identified  in  the 
"Application  Requirements"  section  of 
this  notice. 

We  collect  information  once  from 
applicants  for  this  program.  We  estimate 
annual  reporting  and  recordkeeping 
burden  for  this  collection  of  information 
to  average  50.67  hours  for  each 
application  for  15  SEA  respondents, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  we  estimate  the  total  annual 
reporting  and  recordkeeping  burden  for 


this  collection  on  all  those  preparing 
application  under  the  State  Program  to 
be  a  total  of  380  hours. 

If  you  want  to  comment  on  the 
information  collection  requirements,     ' 
please  send  your  comments  to  the  Office 
of  Information  and  Regulatory  Affairs, 
OMB,  room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention:  Desk  Officer  for  U.S. 
Department  of  Education.  You  may  also 
send  a  copy  of  these  comments  to  the 
Department  representative  named  in  the 
ADDRESSES  section  of  this  preamble. 

We  consider  your  comments  on  this 
proposed  collection  of  information  in — 

•  Deciding  whether  the  proposed 
collection  is  necessary  for  the  proper 
performance  of  our  fimctions.  including 
whether  the  information  will  have 
practical  use; 

•  Evaluating  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection,  including  the  validity  of  our 
methodology  and  assimiptions; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  we 
collect;  and 

•  Minimizing  the  burden  on  those     . 
who  must  respond.  This  includes 
exploring  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  publication  of  this  document 
in  the  Federal  Register.  Therefore,  to 
ensure  that  OMB  gives  your  conmients 
full  consideration,  it  is  important  that 
OMB  receives  the  comments  within  30 
days  of  publication.  This  does  not  affect 
the  deadline  for  your  comments  to  us  on 
the  proposed  regulations. 

Requests  for  copies  of  the  proposed 
application  packages  for  the  Migrant 
Education  Program  Consortium 
Incentive  Grant  program  may  be 
accessed  at  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Viviem  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  0C10JMGJssues@ed.gov  or 
faxed  to  202-708-9346. 

Intergovernmental  Review 

This  program  is  subject  to  Executive 
Order  12372  and  the  regulations  in  34 
CFR  Part  79.  One  of  the  objectives  of  the 
Executive  order  is  to  foster  an 
intergovernmental  partnership  and  a 
strengthened  federalism.  The  Executive 
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order  relies  on  processes  developed  by 
State  and  local  governments  for 
coordination  and  review  of  proposed 
Federal  financial  assistance. 

This  document  is  intended  to  provide 
early  notification  of  our  specific  plans 
and  actions  for  this  program. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Depanment  of  Education 
dociunents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
text  at  the  foUowdng  site:  http:// 

www.ed.gov/offices/OESE/OKfE/ 
index.html. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.144:  (Migrant  EducaUon 
Coordination  Program) 

Dated:  )uly  7,  2003.  ^ 

Eugene  W.  Hickok, 
Under  Secretary  of  Education. 
[FR  Doc.  03-17532  Filed  7-10-O3;  8:45  am] 
BUJJNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFOA  No.  84.358A] 

Small,  Rural  School  Achievement 
Program 

AGENCY:  Office  of  Elementary  and 
Secondary  Education,  Department  of 
Education. 

ACTION:  Notice  announcing  application 
deadline. 


SUMMARY:  Under  the  Small,  Rural 
School  Achievement  Program  (SRSA) 
Program,  we  will  award  grants  on  a 
formula  basis  to  eligible  local 
educational  agencies  (LEAs)  to  address 
the  imique  needs  of  rural  school 
districts.  An  LEA  that  is  eligible  for 
fiscal  year  (FYT2003  SRSA  funding  and 
that  applied  last  year  for  FY  2002  SRSA 
funding  does  not  have  to  submit  another 
SRSA  application  in  order  to  receive  its 
FY  2003  grant  award.  An  LEA  that  is 


eligible  for  FY  2003  SRSA  funding  but 
did  not  apply  last  year  for  FY  2002 
SRSA  funding  is  required  to  submit  a 
FY  2003  SRSA  application  in  order  to 
receive  its  FY  2003  SRSA  grant  award. 
Li  this  notice,  we  establish  the  deadline 
for  submission  of  the  FY  2003  SRSA 
grant  applications. 

Application  Deadline:  July  23,  2003, 
4:30  p.m.  Eastern  time.  (Note:  The  e- 
application  has  been  open  since  May  27 
2003). 

SUPPLEMENTARY  INFORMATION:  An  LEA  is 
eligible  for  an  award  under  the  SRSA 
Program  if — 

(a)  The  total  number  of  students  in 
average  daily  attendance  at  all  of  the 
schools  served  by  the  LEA  is  fewer  than 
600;  or  each  county  in  which  a  school 
served  by  the  LEA  is  located  has  a  total 
popidation  density  of  fewer  than  10 
persons  per  square  mile;  and 

(b)  All  of  the  schools  served  by  the 
LEA  are  designated  with  a  school  locale 
code  of  7  or  8  by  the  Department's 
National  Center  for  Education  Statistics; 
or  the  Secretary  has  determined,  based 
on  a  demonstration  by  the  LEA  and 
concurrence  of  the  SEA,  that  the  LEA  is 
located  in  an  area  defined  as  rural  by  a 
governmental  agency  of  the  State. 

Under  the  regulations  at  34  CFR 
75.104(a).  the  Secretary  makes  grants 
only  to  an  eligible  party  that  submits  an 
application.  TTie  Secretary  wants  to 
minimize  the  burden  on  small,  nual 
school  districts  and  does  not  believe 
that  it  is  necessary  for  eligible  LEAs  that 
applied  for  FY  2002  SRSA  funding  to 
submit  another  application  for  FY  2003 
funding.  Instead  of  requiring  new 
applications  from  these  LEAs.  the 
Department  is  including  as  a  condition 
of  their  FY  2003  grant  award  a 
requirement  that  they  comply  with  the 
assurances  that  they  filed  as  part  of  their 
FY  2002  applications.  Those  eligible 
LEAs  that  did  not  apply  for  FY  2002 
funding  will  have  to  submit  a  FY  2003 
SRSA  application  in  order  to  receive 
their  FY  2003  SRSA  grant  award. 

We  have  provided  on  the 
Department's  Web  site  at  http:// 
www.ed.gov/offices/OESE/reap.html  a 
list  of  LEAs  eligible  for  FY  2003  funds. 
The  Web  site  aKo  indicates  which  of 
these  eligible  LEAs  must  submit  an 
application  to  receive  their  FY  2003 
SRSA  grant  award,  and  which  eligible 
LEAs  do  not  have  to  re-apply  for  SRSA 
funding  for  FY  2003.  Eligible  LEAs  that 
must  submit  an  application  in  order  to 
receive  FY  2003  SRSA  funding  must  do 
so  electronically  by  the  deadline 
established  in  this  notice. 

Electronic  Submission  of 
Applications:  Unless  it  is  listed  on  the 
Department's  Web  site  as  not  required  to 


re-apply  for  an  SRSA  FY  2003  funding, 
an  eligible  LEA  must  submit  an 
electronic  application  for  FY  2003  SRSA 
funding  by  July  23,  2003,  4:30  pm 
Eastern  time.  Submission  of  an 
electronic  application  involves  the  use 
of  the  Electronic  Grant  Application 
System  (e-APPLlCA-nON)  portion  of  the 
Grant  Administration  and  Payment 
System  (GAPS). 

You  can  access  the  electronic 
application  for  the  SRSA  Program  at: 
http://e-gmnts.ed.gov. 

Once  you  access  this  site,  you  will 
receive  specific  instructions  regarding 
the  information  to  include  in  your 
application. 

The  regular  hours  of  operation  of  the 
e-Grants  Web  site  are  6  a.m.  Monday 
until  7  p.m.  Wednesday;  and  6  a.m. 
Thursday  until  midnight,  Satiuday 
(Washington,  DC  time).  Please  note  that 
the  system  is  xmavailable  on  Sundays, 
Federal  holidays,  and  after  7  p.m.  on 
Wednesday  for  maintenance 
(Washington,  DC  time). 

Waiver  of  Proposed  Rulemaking:  It  is 
the  Secretary's  practice,  in  accordance 
with  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553)  to  offer  interested 
parties  the  opportunity  to  comment  on 
proposed  rules.  Ordinarily,  this  practice 
woidd  have  applied  to  the  rules  in  this 
notice.  However,  section  437(d)(2)  of  the 
General  Education  Provisions  Act 
(GEPA)  exempts  from  this  rulemaking 
requirement  those  rules  where  the 
Secretary  determines  it  woidd  cause 
extreme  hardship  to  the  intended 
beneficiaries  of  the  program  that  would 
be  affected.  In  accordance  with  section 
437(d)(2)  of  the  GEPA,  the  Secretary  has 
decided  to  forgo  public  comment  with 
respect  to  the  rules  in  this  notice  in 
order  to  reduce  burden  on  eligible  rural 
LEAs  to  the  extent  possible. 

For  Further  Information  Contact:  Kfs. 
Milagros  Lanauze.  Telephone:  (202) 
401-0039  or  via  Internet:  http.// 
reap@ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

■Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
above. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  well  as 
other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 
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To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll-free,  at  1- 
888-293-6498;  or  in  the  Washington 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
version  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  Section  6212  of  the 
ESEA,  as  amended  by  the  No  Child  Left 
Behind  Act  of  2001  (Pub.  L.  107-110). 

Dated:  July  7,  2003. 
Eugene  W.  Hickok, 
Under  Secretary  of  Education. 
[FR  Doc.  03-17533  Filed  7-10-03;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No:  84.1 84D] 

Office  of  Safe  and  Drug-Free 
Schools — Demonstration  Grants  for 
Student  Drug  Testing — Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  (FY)  2003 

Purpose  of  Program:  This  program 
awards  grants  to  local  educational 
agencies  (LEAs)  and  public  and  private 
entities,  to  develop  or  enhance, 
implement,  and  evaluate  school-based 
drug  testing  programs  for  students. 

For  FY  2003  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priorities  we  describe  in  the 
PRIORITIES  section  of  this  application 
notice. 

Eligible  Applicants:  LEAs  and  public 
and  private  entities. 

Applications  Available:  ]\i\y  11,  2003. 

Deadline  for  Transmittal  of 
Applications:  August  20.  2003. 

Deadline  for  Intergovernmental 
Review:  September  19.  2003. 

Estimated  Available  Funds:  The 
Department  expects  to  make  available 
$2,000,000  for  this  program  for  FY  2003. 

Estimated  Range  of  Awards: 
$200,000-$400.000. 

Estimated  Average  Size  of  Awards: 
$300,000. 

Estimated  Number  of  Awards:  7. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  97,  98,  and  99. 


Other  Requirements 

Participation  by  Private  School  Children 
and  Teachers 

Entities  receiving  a  grant  under  the 
Demonstration  Grants  for  Student  Drug 
Testing  Program  are  required  to  provide 
for  the  equitable  participation  of  private 
school  children  and  their  teachers  or 
other  educational  persoimel.  In  order  to 
ensure  that  grant  program  activities 
address  the  needs  of  private  school 
children,  timely  and  meaningful 
consultation  with  appropriate  private 
schopl  officials  must  occur  diuing  the 
design  and  development  of  the  program. 
Administrative  direction  and  control 
over  grant  funds  must  remain  with  the 
grantee. 

Maintenance  of  Effort 

An  LEA  may  receive  a  grant  under  the 
Demonstration  Grants  for  Student  Drug 
Testing  Program  only  if  the  State 
educational  agency  finds  that  the 
combined  fiscal  efforts  per  student  or 
the  aggregate  expenditures  of  the  agency 
and  the  State  with  respect  to  the 
provisions  of  free  public  education  by 
the  agency  for  the  preceding  fiscal  year 
was  not  less  than  90  percent  of  the 
combined  fiscal  effort  or  aggregate 
expenditures  for  the  second  preceding 
fiscal  year. 

School-Based  Programs 

Applicants  other  than  LEAs  must 
demonstrate  that  they  have  established 
a  partnership  with  one  or  more  LEAs  to 
cany  out  the  program.  This  partnership 
must  be  demonstrated  by  submitting  a 
partnership  agreement  signed  by  the 
superintendent  or  an  authorized 
representative  of  the  participating  LEA. 
Letters  of  support  for  the  proposed 
project  are  not  sufficient  to  demonstrate 
the  required  partnership. 

Assurance 

Applicants  must  provide  an  assiuance 
that  legal  counsel  has  reviewed  the 
proposed  program  and  advised  that  the 
program  activities  do  not  appear  to 
violate  established  constttutional 
principles  or  State  and  Federal 
requirements  related  to  implementing  a 
student  drug  testing  program. 

SUPPLEMErfTARY  INFORMATION: 

Additional  Awards 

Contingent  upon  the  availability  of 
funds,  we  may  make  additional  awards 
in  FY  2004  from  the  rank-ordered  list  of 
imfunded  applications  fit)m  this 
competition. 


Participation  of  Faith-based 
Organizations 

Faith-based  organizations  are  eligible 
to  apply  for  grants  under  this 
competition  provided  they  meet  all 
statutory  and  regulatory  requirements. 

Definition 

Drug.  The  term  drug  includes 
controlled  substances;  the  illegal  use  of 
alcohol  and  tobacco;  and  the  harmful, 
abusive,  or  addictive  use  of  substances, 
including  inhalants  and  anabolic 
steroids. 

Absolute  Priority 

We  will  award  grants  to  LEAs  and 
public  and  private  entities  to  develop  or 
enhance,  implement,  and  evaluate 
school-based  drug  testing  programs  for 
students.  Any  random  drug  testing 
program  conducted  with  funds  awarded 
luider  this  competition  must  be  limited 
to  one  or  more  of  the  following:  (1) 
Students  who  participate  in  the  school's 
athletic  program;  (2)  students  who  are 
engaged  in  competitive,  extracurricidar 
school-sponsored  activities;  and  (3) 
students  who.  along  with  thefr  parents 
or  guardian,  have  consented  or 
volunteered  to  participate  in  a  random 

'i  drug  testing  program. 

^     In  order  to  be  eligible  for  an  award, 
applicants  must: 

(1)  Identify  a  target  population  and 
demonstrate  a  significant  need  for  drug 
testing  within  the  target  population; 

(2)  Explain  how  the  proposed  drug 
testing  program  will  be  part  of  a 
comprehensive  drug  prevention 
program  in  the  schools  to  be  served; 

(3)  Provide  a  comprehensive  plan  for 
referral  to  treatment  or  counseling  of 
students  identified  as  drug  users 
through  the  testing  program;  and 

(4)  Provide  a  plan  to  ensure  the 
confidentiality  of  drug  testing  results. 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3),  we  v«ll  consider  only 
applications  that  meet  this  priority. 

Competitive  Preference  Priority 

In  order  to  determine  whether  the 
drug  testing  projects  supported  under 
this  program  produce  meaningful  effects 
on  student  drug  use,  we  have 
established  a  competitive  preference 
priority  within  the  absolute  priority  for 
this  competition.  We  wrill  award  up  to 
10  additional  points  to  applicants  that 
propose  experimental  or  quasi- 
experimental  evaluation  of  projects. 
These  points  are  in  addition  to  any 
points  the  application  earns  under  the 
selection  criteria.  The  total  number  of 
points  available  for  this  competition  is 
110. 
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Evaluations  using  an  experimental 
design  are  the  strongest  for  determining 
program  effectiveness.  Thus,  the  project 
preferably  uses  an  experimental  design. 
An  evaluation  using  an  experimental 
design  is  one  where  subjects  (students, 
teachers,  classrooms,  or  schools)  are 
randomly  assigned  to  receive  the 
program  being  evaluated  or  to  be  in  a 
control  group  that  does  not  receive  the 
program. 

If  random  assignment  is  not  feasible, 
the  project  may  employ  a  quasi- 
experimental  design  with  carefully 
matched  comparison  conditions.  This 
alternative  design  attempts  to 
approximate  a  randomly  assigned 
control  group  by  matching  subjects 
(students,  teachers,  classrooms,  or 
schools)  with  non-participants 
possessing  similar  pre-program 
characteristics. 

Data  from  reliable  and  valid  measures 
of  the  intervention  that  the  program 
intends  to  implement  and  of  the 
outcomes  that  the  program  intends  to 
affiect,  should  be  collected  before  and 
after  participation  in  the  program  or  the 
comparison  condition. 

Points  awarded  imder  this  priority 
will  be  determined  by  the  quality  of  the 
proposed  evaluation.  In  determining  the 
quality  of  the  evaluation,  we  will 
consider  the  extent  to  which  the 
applicant  presents  a  feasible,  credible 
plan  that  includes: 

(1)  The  type  of  design  to  be  used 
(random  assignment  or  matched 
comparison); 
(2J  Outcomes  to  be  measiued; 

(3)  A  discussion  of  how  students, 
teachers,  classrooms,  or  schools  will  be 
assigned  to  the  program  or  matched  for 
comparison  with  other  students, 
teachers,  classrooms,  or  schools;  and 

(4)  A  proposed  evaluator.  preferably 
independent,  with  the  necessary 
back^oimd  and  technical  expertise  to 
carry  out  the  proposed  evaluation. 

Applicants  who  apply  for  the 
competitive  preference  will  have  their 
apphcations  reviewed  separately  by  a 
panel  of  non-federal  experts  that 
includes  at  least  one  evaluation  expert. 

Performance  Measures 

The  Secretary  has  established  the 
following  key  performance  measure  for 
assessing  the  effectiveness  of  the 
Demonstration  Grants  for  Student  Drug 
Testing  Program:  The  reduction  of  the 
incidence  of  drug  use  in  the  past  month 
and  past  year.  The  Secretary  has  set  an 
overall  performance  target  that  calls  for 
the  incidence  of  drug  use  by  students  in 
the  target  population  to  decline  by  five 
percent  aimually. 

In  applying  the  selection  criteria  that 
follow  for  "Quality  of  project  design" 


and  "Quality  of  the  project  evaluation," 
the  Secretary  will  take  into 
consideration  the  extent  to  which  the 
applicant  demonstrates  a  strong 
capacity  (1)  To  help  achieve  this  target, 
and  (2)  to  provide  reliable  data  on  this 
indicator. 

Selection  Criteria  ^- 

The  following  selection  criteria  are 
used  to  evaluate  applications  for  new 
grants  under  this  competition.  Together 
with  the  competitive  preference 
priority,  the  maximiun  niunber  of  points 
that  may  be  awarded  is  110.  The 
maximum  score  for  each  criterion  or 
factor  under  that  criterion  is  indicated 
in  parentheses. 

(1)  Need  for  project.  (20  points) 
In  determining  the  need  for  the 

proposed  project,  the  following  factor  is 
considered: 

The  magnitude  or  severity  of  the 
problem  to  be  addressed  by  the 
proposed  project.  (20  points) 

Note:  Under  this  criterion  we  will  look  for 
evidence  that  the  applicant  has  conducted  a 
student  drug  use  survey  or  other  needs 
assessment  that  demonstrates  a  significant 
need  for  drug  testing  in  the  target  population. 

(2)  Significance.  (20  points) 
In  determining  the  significance  of  the 

proposed  project,  the  following  factors 
are  considered: 

(a)  The  potential  contribution  of  the 
proposed  project  to  the  development 
and  advancement  of  theory,  knowledge, 
and  practices  in  the  field  of  study.  (10 
points) 

(b)  The  extent  to  which  the  proposed 
project  involves  the  development  or 
demonstration  of  promising  new 
strategies  that  build  on,  or  are 
alternatives  to,  existing  strategies.  (5 
points) 

(c)  The  potential  for  generalizing  fi^m 
the  findings  or  results  of  the  proposed 
project.  (5  points) 

(3)  Quality  of  the  project  design.  (30 
points) 

In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
following  factors  are  considered: 

(a)  The  extent  to  which  the  design  of 
the  proposed  project  reflects  up-to-date 
knovyrledge  irom  research  and  effective 
practice.  (10  points) 

(b)  The  extent  to  which  the  proposed 
project  will  establish  linkages  with 
other  appropriate  agencies  and 
organizations  providing  services  to  the 
target  population.  (5  points) 

(c)  The  quality  of  the  proposed 
demonstration  design  and  procedures 
for  documenting  project  activities  and 
results.  (10  points) 

(d)  The  extent  to  which  the  project 
demonstrates  an  exceptional  approach 


to  the  priority  established  for  the 
competition.  (5  points) 

(Note:  Under  this  criterion  we  will  look  at 
the  likelihood  that  the  applicant's  plan  will 
lead  to  reductions  in  the  incidence  of  drug 
use  by  students  in  the  target  population.) 

(4)  Management  plan.  (10  points) 
In  determining  the  quality  of  the 

management  plan,  the  following  factor 
is  considered: 

How  the  applicant  will  ensure  that  a 
diversity  of  perspectives  are  brought  to 
bear  in  the  operation  of  the  proposed 
project,  including  those  of  parents, 
teachers,  the  business  community,  a 
variety  of  disciplinary  and  professional 
fields,  recipients  or  beneficiaries  of 
services,  or  others,  as  appropriate.  (10 
points) 

(5)  Quality  of  the  project  evaluation. 
(20  points) 

In  determining  the  quality  of  the 
evaluation,  the  following  factors  are 
considered: 

(a)  The  extent  to  which  the  methods 
of  evaluation  provide  for  examining  the 
effectiveness  of  project  implementation 
strategies.  (10  points) 

(b)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible.  (10  points) 

(Note:  Under  this  criterion,  we  will  look  for 
the  applicant's  plan  to  provide  reliable  data 
that  measures  declines  in  the  incidence  of 
drug  use  by  students  in  the  target  population 
in  the  past  month  and  in  the  past  year.) 

FOR  APPLICATIONS  AND  FURTHER 
INFORMATION  CONTACT:  Heather  Carkuff, 
U.S.  Department  of  Education,  Office  of 
Safe  and  Drug-Free  Schools,  400 
Maryland  Avenue,  SW.,  Room  3E250, 
Washington,  DC  20202-6450.  E-mail: 
heather.carkuff®ed.gov.  To  download  a 
copy  of  the  application,  visit  the  Web 
site  for  the  Office  of  Safe  and  Drug-Free 
Schools  at  http://www.ed.gov/offices/ 
OSDFS. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  800/877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  APPUCATIONS  AND 
FURTHER  INFORMATION  CONTACT. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
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format  the  standard  forms  included  in 
the  application  package. 

Waiver  of  Proposed  Rulemaking 

Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department 
generally  offers  interested  parties  the 
opportunity  to  comment  proposed 
regulations.  Section  437(d)(2)  of  the 
General  Education  Provisions  Act 
(GEPA),  however,  exempts  from  this 
rulemaking  requirement  those  rules 
where  the  Secretary  determines  it  would 
cause  extreme  hardship  to  the 
beneficiaries  of  the  program  that  would 
be  affected  by  those  rules.  The 
Secretary,  in  accordance  with  section 
437(d)(2)  of  GEPA,  has  decided  to  issue 
these  ndes  without  first  publishing 
them  for  public  comment  in  order  to 
ensure  timely  and  high  quality  grant 
awards.  These  rules  will  apply  only  to 
grant  applications  submitted  in  FY 
2003. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Demonstration  Grants  for  Student  Drug 
Testing  Program  is  one  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  this  competition, 
you  may  submit  your  application  to  us 
in  either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application)  portion  of  the  Grants 
Administration  and  Payment  System 
(GAPS).  Users  of  e-Application  will  be 
entering  data  on-line  while  completing 
their  applications.  You  may  not  e-mail 
a  soft  copy  of  a  grant  application  to  us. 
If  you  particii^ate  in  this  voluntary  pilot 
project  by  submitting  an  application 
electronically,  the  data  you  enter  on-line 
will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  its  success  and  solicit  , 

suggestions  for  improvement. 

Iiyou  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 


Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  Number  (an 
identifying  number  imique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  202/260- 
1349. 

,     •  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  Demonsfration  Grants  for  Student 
Drug  Testing  Program  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)(a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more , 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.  (ET),  on  the  deadline  date;  or  (b) 
The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  p.m. 
and  4:30  p.m.  (ET))  on  the  deadline 
date.  The  Department  must 
acknowledge  and  confirm  these  periods 
of  unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  The  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  CONTACT  or  (2)  the 
e-GRANTS  help  desk  at  888/33&-8930. 

You  may  access  the  electronic  grant 
application  for  the  Demonstration 
Grants  for  Student  Drug  Testing 
Program:  http://e-grants.ed.gov.  We 
have  included  additional  information 
about  the  e-Application  pilot  project 
(see  Parity  Guidelines  Between  Paper 


and  Electronic  Applications)  in  the 
application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  bee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  888/ 
293-6498;  or  in  the  Washington,  DC, 
area  at  202/512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/. 

Program  Authority:  20  U.S.C.  7131. 

Dated:  July  7,  2003. 

Eric  G.  Andell, 

Deputy  Under  Secretary  for  Safe  and  Drug- 
Free  Schools. 

[FR  Doc.  03-17536  Filed  7-10-03;  8:4^am) 
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DEPARTMENT  OF  ENERGY 

[Docket  Nos.  EA-282] 

Application  To  Export  Eiectric  Energy; 
Xcel  Energy  inc.,  d/b/a  Nortliern  States 
Power  Company 

agency:  Office  of  Fossil  Energy.  DOE. 
ACTION:  Notice  of  application. 

SUMMARY:  Excel  Energy  Inc.,  doing 
business  as  Northern  States  Power 
Company  (NSP),  has  applied  to  export 
electric  energy  from  the  United  States  to 
Canada,  pursuant  to  section  202(e)  of 
the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  August  11,  2003. 
ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Offide  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
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require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  June  23,  2003  Excel  Energy  Inc., 
doing  business  as  NSP,  applied  to  the 
Office  of  Fossil  Energy,  of  the 
Department  of  Energy  (DOE)  for 
autiiority  to  export  electric  energy  from 
the  United  States  to  Canada.  NSP  is  a 
Minnesota  corporation  with  its 
principal  place  of  business  in 
Minneapolis,  Minnesota.  NSP  is  an 
investor-owned  utility  and  a  wholly- 
owned  subsidiary  of  Xcel  Energy,  Inc., 
and  is  engaged  in  the  generation, 
distribution  and  sale  of  electric  energy. 
NSP  controls  electric  power  generations 
and  transmission  facilities  in  the  States ' 
of  North  Dakota,  South  Dakota, 
Minnesota,  Wisconsin  and  Michigan.  As 
a  Regulated  Utility,  NSP  produces  and 
distributes  electric  power  and  conducts 
wholesale  purchases  and  sales  of 
capacity  and  energy. 

Li  FE  Docket  No.  EA-282,  NSP 
proposes  to  export  electric  energy  that  is 
in  excess  of  the  amounts  required  to 
meet  its  native  load  obligations  or  that 
is  purchased  from  generators,  power 
marketers  or  federal  power  marketing 
agencies.  NSP  will  arrange  for  the 
delivery  of  those  exports  to  Canada  over 
the  international  transmission  facilities 
owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Adminisfration,  Citizens  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Co.,  Joint 
Owners  of  the  Highgate  Project,  Long 
Sauh,  Inc.,  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Minnesota  Power,  Inc., 
Minnkota  Power  Cooperative.  Inc.,  New 
York  Power  Authority,  Niagara  Mohawk 
Power  Corp.,  Northern  States  Power 
Company  and  Vermont  Electric 
Transmission  Company.  NSP  will 
purchase  the  power  to  be  exported  from 
electric  utilities  and  federal  power 
marketing  agencies  as  defined  in  the 
FPA. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  NSP  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
conunents  or  protests  to  this  application 
should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211,  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 


with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  NSP  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-282. 
Additional  copies  are  to  be  filed  directly 
with  Xcel  Energy,  Inc.  for  Northern 
States  Power  Company,  1099  18th 
Sti«et.  Suite  3000,  Denver,  CO  80202, 
ATTN:  Director,  Contract 
Administration. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impact  has  been  evaluated  pursuant  to 
the  National  Environmental  Policy  Act 
of  1969,  and  a  determination  is  made  by 
the  DOE  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electiicity  Regulation,"  and  then 
"Pending  Proceedings"  from  the  options 
menus. 

Issued  in  Washington,  DC,  on  July  7,  2003. 
Anthony  Como. 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Import/Export.  Office 
of  Coal  &■  Power  Systems,  Office  of  Fossil 
Energy. 

[FR  Doc.  03-17593  Filed  7-10-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

[Docket  Nos.  EA-283] 

Application  To  Export  Electric  Energy; 
Xcel  Energy  Inc.,  d/b/a  Public  Service 
Company  of  Colorado 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  Xcel  Energy  Inc.,  doing 
business  as  Public  Service  Company  of 
Colorado  (PSCO),  has  applied  to  export 
elecfric  energy  from  the  United  States  to 
Canada,  pursuant  to  section  202(e)  of 
the  Federal  Power  Act. 
DATES:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  August  11,  2003. 

ADDRESSES:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  hnport/Export  (FE-27),  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585-0350  (FAX 
202-287-5736). 


FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  June  23,  2003,  Xcel  Energy  Inc., 
doing  business  as  PSCO,  applied  to  the 
Office  of  Fossil  Energy,  of  the 
Department  of  Energy  (DOE)  for 
authority  to  export  electric  energy  from 
the  United  States  to  Canada.  PSCO  is  a 
Colorado  corporation  with  its  principal 
place  of  business  in  Denver,  Colorado. 
PSCO  is  an  investor-owned  utility  and 
a  wholly-owned  subsidiary  of  Xcel 
Energy,  Inc.,  and  is  engaged  in  the 
generation,  distribution  and  sale  of 
electric  energy.  PSCO  controls  electric 
power  generation  and  transmission 
facilities  in  the  States  of  Arizona, 
Colorado,  Kansas,  New  Mexico. 
Oklahoma,  Texas,  and  Wyoming.  As  a 
regulated  utility,  PSCO  produces  and 
distributes  electric  power  and  conducts 
wholesale  purchases  and  sales  of 
capacity  and  energy. 

In  FE  Docket  No.  EA-283,  PSCO 
proposes  to  export  electric  energy  that  is 
in  excess  of  the  amounts  required  to 
meet  its  native  load  obligations  or  that 
is  purchased  from  generators,  power 
marketers  or  federal  power  marketing 
agencies.  PSCO  will  arrange  for  the 
delivery  of  those  exports  to  Canada  over 
the  international  transmission  facilities 
owned  by  Basin  Electric  Power 
Cooperative,  Bonneville  Power 
Administration,  Citizens  Utilities. 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Co.,  Joint 
Owners  of  the  Highgate  Project,  Long 
Sault,  Inc..  Maine  Electric  Power 
Company,  Maine  Public  Service 
Company,  Mirmesota  Power,  Inc.. 
Minnkota  Power  Cooperative,  Inc.,  New 
York  Power  Authority,  Niagara  Mohawk 
Power  Corp.,  Northern  States  Power 
Company  and  Vermont  Electric 
Transmission  Company.  PSCO  will 
purchase  the  power  to  be  exported  fix>m 
electric  utilities  and  federal  power 
marketing  agencies  as  defined  in  the 
FPA. 

The  construction  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  PSCO  has  previously  been 
authorized  by  a  Presidential  permit 
issued  pursuant  to  Executive  Order 
10485,  as  amended. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
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should  file  a  petition  to  intervene, 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385.211  or  385.214  of  the  FERC's 
Rules  of  Practice  and  Procedures  (18 
CFR'385.211.  385.214).  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Comments  on  the  PSCO  application  to 
export  electric  energy  to  Canada  should 
be  clearly  marked  with  Docket  EA-283. 
Additional  copies  are  to  be  filed  directly 
with  Xcel  Energy,  Inc.,  for  Public 
Service  Company  of  Colorado,  1099 
18th  Street,  Suite  3000,  Denver,  CO 
80202,  Attn:  Director,  Contract 
Administration. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impact  has  been  evaluated  piu^uant  to 
the  National  Environmental  Policy  Act 
of  1969,  and  a  determination  is  made  by 
the  DOE  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  Home  Page  at  http:// 
www.fe.doe.gov.  Upon  reaching  the 
Fossil  Energy  Home  page,  select 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  ft-om  the  options 
menus. 

Issued  in  Washington,  DC,  on  July  7,  2003. 
Anthony  Como, 

Deputy  Director,  Electric  Power  Regulation, 

Office  of  Coal  &■  Power  Import/Export.  Office 

of  Coal  S-  Power  Systems,  Office  of  Fossil 

Energy. 

[FR  Doc.  03-17592  Filed  7-10-03:  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC03-1 8-002,  at  al.] 

Athens  Generating  Company,  LP.,  et 
al.;  Electric  Rate  and  Corporate  Filings 

July  3,  2003. 

"The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  Athens  Generating  Company,  L.P., 
Covert  Generating  Company,  LLC, 
HarquahaJa  Generating  Company,  LLC, 
Millennium  Power  Partners,  L.P.,  and 
MACH  Gen,  LLC 

(Docket  No.  EC03-18-002] 

Take  notice  that  on  Jime  25,  2003, 
Athens  Generating  Company,  L.P., 
Covert  Generating  Company,  LLC, 
Harquahala  Generating  Company,  LLC, 
and  Millennium  Power  Partners,  L.P. 
(together,  the  NEG  Companies),  each  of 
which  is  an  indirect,  wholly-owned 
subsidiary  of  PG&E  National  Energy 
Group,  Inc.,  and  MACH  Gen,  LLC 
(together  with  the  NEG  Companies,  the 
Applicants)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  203 
of  the  Federal  Power  Act  and  part  33  of 
the  Commission's  regulations,  18  CFR 
part  33,  a  request  for  additional 
flexibility  in  implementing  the 
proposed  transfer  of  jurisdictional 
facilities  (the  Transfer)  authorized  by 
the  Commission's  June  5,  2003  order. 
See  Athens  Generating  Company,  L.P., 
103  FERC  1161,290  (2003). 

Comment  Date:  July  16,  2003. 

2.  Francis  Street  Energy,  LLC 

[Docket  No.  EC03-9&-0001 

Take  notice  that  on  Jime  27,  2003, 
Francis  Street  Energy  LLC  (Applicant), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  seeking 
authorization  for  the  Applicant  to 
acquire  100%  of  the  upstream 
membership  interests  in  Capital  Center 
Generating  Company,  LLC  (CCGC).  In 
addition.  Applicant  gave  notice  of  the 
change  in  status  that  will  result  fi'om  the 
transaction  described  in  the  application. 

Comment  Date:  July  18,  2003. 

3.  D.  E.  Shaw  Plasma  Power,  L.L.C. 

[Docket  No.  EL03-1 28-000] 

Take  notice  that  on  July  1,  2003,  D.  E. 
Shaw  Plasma  Power,  L.L.C. 
supplemented  its  Petition  for  A 
Declaratory  Order  Disclaiming 
Jurisdiction;  and  Request  for  Expedition 
(the  Petition)  by  filing,  confidentially, 
the  form  of  License  Agreement 
referenced  in  the  Petition. 

Comment  Date:  July  14,  2003. 

4.  Athens  Generating  Company,  L.P., 
Covert  Generating  Company,  LLC, 
Harquahala  Generating  Company,  LLC, 
and  Millennium  Power  Partners,  L.P. 

[Docket  Nos.  ER99-4282-004,  EROl-520- 
004,  EROl-748-004,  and  ER98-830-008] 
Take  notice  that  on  June  30,  2003, 
Athens  Generating  Company,  L.P., 
Covert  Generating  Company,  LLC, 


Harquahala  Generating  Company,  LLC, 
Milleimium  Power  Partners,  L.P., 
(together  the  NEG  Companies),  each  of 
which  is  an  indirect,  wholly-owned 
subsidiary  of  PG&E  National  Energy 
Group,  Inc.,  and  MACH  Gen.  LLC, 
tendered  for  filing  information  that 
reflects  a  potential  change  in  upstream 
ownership  that  is  different  from  the 
characteristics  relied  upon  by  the 
Commission  in  approving  market-based 
pricing  for  the  NEG  Companies. 
Comment  Date:  July  14,  2003. 

5.  Entergy  Services,  Inc. 

(Docket  No.  ER02-2014-0111 

Take  notice  that  on  Jime  30,  2003, 
Entergy  Services,  Inc.,  (Entergy) 
submitted  for  filing  in  compliance  with 
the  Commission's  order  issued  March 
13,  2003,  102  FERC  H  61,28,  a  status 
report  regarding  two  issues:  (1) 
Entergy's  evaluation  of  alternative 
methods  of  designating  short-term 
network  resources  under  the  Network 
Integration  Transmission  Service 
provisions  of  the  Entergy  Open  Access 
Transmission  Tariff,  and 

(2)  Energy's  evaluation  of  an 
Available  Flowgate  Capacity 
methodology  as  an  alternative  to 
evaluating  transmission  service  requests 
with  Available  Transfer  Capability  and 
Generator  Operating  Limits  calculations. 

Comment  Date.- July  21,  2003. 

6.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-690-001] 

Take  notice  that  on  Jime  24,  2003, 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  submitted  for 
filing  information  relating  to  the 
proposed  revisions  to  its  Market 
Administration  and  Control  Area 
Services  Tariff  and  its  Open  Access 
Transmission  Tariff  to  implement  new 
pricing  rules  for  the  Hydro-Quebec. 

Comment  Date:  July  15,  2003. 

7.  Dynegy  Power  Service^,  Inc. 

[Docket  No.  ER03-999-000] 

Take  notice  that  on  June  27,  2003, 
Dynegy  Power  Services,  Inc.  (DPS) 
pursuant  to  sections  35.15  and  131.53, 
18  CFR  35.15  and  131.53,  of  the 
Commission's  Regulations,  filed  with 
the  Federal  Energy  Regulatory  ' 

Commission  a  Notice  of  Cancellation  of 
DPS's  Market-Based  FERC  Electric  Rate 
Tariff  and  all  rate  schedules  and/or 
service  agreements  thereunder  effective 
June  30,  2003. 

Comment  Date; 7uly  18,  2003. 

8.  Illinova  Energy  Partners,  Inc. 

(Docket  No.  ER03-1 000-000] 

Tcike  notice  that  on  June  27,  2003, 
Illinova  Energy  Partners,  Inc.  (lEP) 
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pursuant  to  sections  35.15  and  131.53, 
18  CFR  35.15  and  131.53,  of  the 
Commission's  Regulations,  filed  with 
the  Federal  Energy  Regulatory 
Commission  a  Notice  of  Cancellation  of 
lEP's  Market-Based  FERC  Electric  Rate 
Tariff  and  all  rate  schedules  and/or 
service  agreements  thereunder  effective 
June  30,  2003. 

Comment  Date:  July  18,  2003. 

9.  Gait  Power,  Inc. 

[Docket  No.  ER03-1001-0001  : 

Take  notice  that  on  June  30,  2003, 
Gait  Power,  Inc.  (Gait  Power)  petitioned 
the  Commission  for  acceptance  of  Gait 
Power  Rate  Schedule  FERC  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  Regulations. 

Gait  Power  states  that  it  intends  to 
engage  in  wholesale  electric  power  and 
energy  purchases  and  sales  as  a 
marketer.  Gait  Power  also  states  it  is  not 
in  the  business  of  generating  or 
transmitting  electric  power. 
Comment  Date:  July  21,  2003. 

10. 'Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  ER03-1O03-O001 

Take  notice  that  on  June  30,  2003, 
Michigan  Electric  Transmission 
Company,  LLC  (METC)  submitted 
proposed  amendments  to  the  following 
agreements:  (1)  Project  I  Transmission 
Ownership  and  Operating  Agreement 
Between  Consxmiers  Power  Company 
and  Michigan  South  Central  Power 
Agency  dated  November  20,  1980;  (2) 
Campbell  Unit  No.  3  Transmission 
Ownership  and  Operating  Agreement 
Between  Consumers  Power  Company 
and  Northern  Michigan  Electric 
Cooperative,  Inc.  and  Wolverine  Electric 
Cooperative,  Inc.,  dated  August  15, 
1980;  (3)  Campbell  Unit  No.  3 
Transmission  Ownership  and  Operating 
Agreement  Between  Consumers  Power 
Company  and  Michigan  Public  Power 
Agency  dated  October  1,  1979;  (4)  Belle 
River  Transmission  Ownership  and 
Operating  Agreement  Between 
Consumers  Power  Company  and 
Michigan  Public  Power  Agency  dated 
December  1,  1982;  and  (5)  Wolverine 
Transmission  Ownership  and  Operating 
Agreement  Between  Consmners  Power 
Company  and  Wolverine  Power  Supply 
Cooperative,  Inc.,  dated  July  27,  1992. 

METC  states  that  the  proposed 
amendments  are  intended  to  allow  for 
the  reimbiu-sement  to  METC  for  certain 
Midwest  Independent  Transmission 
System  Operator,  Inc.  costs  and  annual 
charges  associated  with  the  load  of  the 
Customers.  METC  requests  an  effective 


date  of  July  1,  2003  for  the  proposed 
amendments. 
Comment  Date:  July  21,  2003. 

11.  PJM  Interconnection,  L.L.C 

(Docket  No.  ER03-1 004-000) 

Take  notice  that  on  June  30,  2003, 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  five  interim 
interconnection  service  agreements 
(hiterim  ISAs)  between  P^  and  PSEG 
Fossil.  L.L.C,  Exelon  Corporation, 
Constellation  Power  Source  Generation, 
Inc.,  and  PSEG  Power,  L.L.C.  and  five 
notices  of  cancellation  of  certain  Interim 
ISAs  that  have  been  superseded.  PJM 
requests  a  waiver  of  the  Commission's 
60-day  notice  requirement  to  permit 
effective  dates  agreed  to  by  the  parties 
to  the  agreements. 

PJM  states  that  copies  of  this  filing 
were  served  upon  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  July  21,  2003. 

12.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1013-OO0J 

Take  notice  that  on  July  2,  2003,  PJM 
hiterconnection,  L.L.C.  (PJM)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  emergency  request  for  expedited 
approval  of  revisions  to  the  PMJ  Tariff 
and  PJM  Operating  Agreement  to 
establish  an  interim  ceiling  on  the 
permitted  number  of  bids  and  offers 
submitted  in  the  monthly  PJM  financial 
transmission  rights  (FTR)  auctions,  to  be 
effective  during  the  period  of 
suspension  of  the  changes  previously 
filed  in  this  proceeding.  PJM  states  that 
expedited  approval  is  required  because 
PJM  is  concerned  that,  absent  such  a 
ceiling,  it  may  be  unable  to  conduct  the 
next  monthly  FTR  auction,  which  is 
scheduled  to  commence  on  July  16 
2003. 

PJM  proposes  an  effective  date  of  July 
15,  2003  for  the  proposed  revisions,  and 
requests  waiver  of  the  Commission's  60- 
day  notice  requirement  to  permit  such 
effective  date.  PJM  states  that  copies  of 
this  filing  were  served  upon  all  PJM 
members  and  each  state  electric  utility 
regulatory  commission  in  the  PJM 
region.  PJM  states  that  it  also  served  a 
copy  of  its  filing  by  overnight  delivery 
on  all  persons  on  the  Conunission's 
service  list  for  this  proceeding  and 
posted  a  copy  of  the  entire  filing  on  its 
Internet  site,  http://www.pjm.com. 
Comment  Date:  July  11,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17542  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2353-012,  et  al.] 

New  York  Electric  &  Gas  Corporation, 
et  al.;  Electric  Rate  and  Corporate 
Filings 

luly  2,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  Nos.  ER97-2353-012) 

Take  notice  that  on  June  30,  2003, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
its  compliance  filing  and  refund  report 
pursuant  to  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Opinion  No.  447-C  issued  Jime  10, 
2003.  NYSEG  requests  that  its  revised 
transmission  revenue  requirement 


41334 


Federal  Register /Vol.  68,  No.  133 /Friday,  July  11,  2003 /Notices 


calculated  pursuant  to  this  compliance 
filing  be  deemed  to  be  effective  as  of 
November  18,  1999  pursuant  to  the 
Commission's  Order  issued  on  June  10, 
2003  in  Opinion  No.  447-C. 

NYSEG  states  that  all  refunds 
pursuant  to  Opinion  No.  447-C  have 
been  made.  NYSEG  also  states  that 
copies  of  the  compliance  Hling  and 
refund  report  have  been  served  on  all 
the  parties  affected  by  Opinion  No.  447- 
C  and  the  New  York  State  Public 
Service  Commission. 

Comment  Date:  July  21,  2003. 

2.  New  England  Power  Pool 

(Docket  No.  ER03-345-O011 

Take  notice  that  on  June  30,  2003,  ISO 
New  England  Inc.  submitted  a 
compliance  report  on  the  status  of  its 
Load  Response  programs  pursuant  to 
the  Commission's  Order  issued 
February  25,  2003  in  Docket  No.  ERG3- 
345-000, 102  FERC  f  61,202. 

Comment  Date:  July  21,  2003. 

3.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER03-560-001  ] 

Take  notice  that  on  June  24,  2003, 
New  York  Independent  System 
Operator.  Lie.  (NYISO)  submitted  for 
filing  information  relating  to  the 
proposed  revisions  to  its  Market 
Administration  and  Control  Area 
Services  Tariff  and  its  Open  Access 
Transmission  Tariff  to  implement  new 
pricing  rules  for  the  Hydro-Quebec. 

Comment  Date:  July  15,  2003. 

4.  Devon  Power  LLC 

[Docket  Nos.  ER03-563-012  and  ER03-998- 
000) 

Take  notice  that  on  June  27,  2003, 
Mirant  Kendall,  LLC  (Mirant  Kendall) 
submitted  the  fixed  cost  information 
supporting  the  fixed  cost  portion  of  the 
PUSH  Reference  Level  for  its  two  jet 
turbine  units  (the  Kendall  Jets) 
developed  by  ISO  New  England  Inc. 
(ISO-NE)  and  placed  into  effect  by  ISO- 
NE  as  of  June  30,  2003  in  accordance 
with  the  New  England  Power  Pool 
Market  Rules. 

Mirant  Kendall  states  that  copies  of 
this  filing  are  being  served  upon  all 
parties  to  this  proceeding. 

Comment  Date:  July  18,  2003. 

5.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-683-O02] 

Take  notice  that  on  June  30,  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO)  submitted  a  filing  in 
compliance  with  the  Commission's  May 
30,  2003  Order  issued  in  Docket  No. 
ER03-683-O00.  103  FERC  ^  61,265.  The 


ISO  states  that  it  has  also  served  copies 
of  this  filing  upon  all  entities  that  aie  on 
the  official  service  list  for  the  docket. 
Comment  Date:  July  21,  2003. 

6.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER03-989-000| 

Take  notice  that  on  June  30,  2003, 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  Company,  submitted  an 
Amended  and  Restated  Rate  Schedule 
FERC  No.  159  for  the  Retail 
Transmission  of  Expansion  Power  for 
the  Power  Authority  of  the  State  of  New 
York  pursuant  to  sections  205  and  206 
of  the  Federal  Power  Act. 

Comment  Date:  July  21,  2003. 

7.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER03-99O-O00J 

Take  notice  that  on  June  30,  2003, 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  Company,  submitted  First 
Amended  and  Restated  Service 
Agreement  Nos.  224,  225  and  226  (the 
Service  Agreements)  under  the 
grandfathered  Open  Access 
Transmission  Tariff  (OATT).  Niagara 
Mohawk  submits  these  proposed 
changes  for  filing  pursuant  to  sections 
205  and  206  of  the  Federal  Power  Act 
16  U.S.C.  824d  and  824e,  and  Rules  205 
and  206  of  the  Commission's  Rules  of 
Practice  and  Procediu-e,  18  CFR  385.205 
and  385.206. 

Comment  Date:  July  21,  2003. 

8.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER03-991-O001 

Take  notice  that  on  June  30,  2003, 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  Company,  submitted 
amendments  to  its  Rate  Schedule  FERC 
No.  19  for  the  Retail  Transmission  of 
Replacement  Power  for  The  Power 
Authority  of  the  State  of  New  York 
pursuant  to  sections  205  and  206  of  the 
Federal  Power  Act,  16  U.S.C.  824d  and 
824e,  and  Rules  205  and  206  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.205  and  385.206. 

Comment  Date:  July  21,  2003. 

9.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER03-992-000] 

Take  notice  that  on  June  30,  2003, 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  Company  (Niagara 
Mohawk)  submitted  a  First  Amended 
and  Restated  Rate  Schedule  FERC  No. 
249  for  the  Retail  Transmission  of 
Economic  Development  Power  for  the 
Power  Authority  of  the  State  of  New 
York  pursuant  to  sections  205  and  206 
of  the  Federal  Power  Act. 

Comment  Date:  July  21,  2003. 


10.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER03-993-0001 

Take  notice  that  on  June  30.  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  proposed 
executed  Must-Run  Service  Agreement 
(Agreement)  for  the  336.6  MW 
hydroelectric  system  located  at  the 
Kings  River  Watershed  in  Auberry, 
California.  PG&E  states  that  it  proposes 
to  provide  services  under  the  Agreement 
to  the  California  Independent  System 
Operator  Corporation. 

PG&E  state  that  copies  of  this  filing 
have  been  served  upon  the  California 
Independent  System  Operator 
Corporation,  the  California  Public 
Utilities  Commission  and  the  California 
Electricity  Oversight  Board. 

Comment  Date:  July  21,  2003. 

11.  Central  Maine  Power  Company 

[Docket  No.  ER03-994-0001 

Please  take  notice  that  on  June  30, 
2003,  Central  Maine  Power  Company 
(CMP)  tendered  for  filing,  in  accordance 
with  Section  1.18  of  the  Settlement 
Agreement  approved  in  Docket  Nos. 
EROO-26-000,  et  al..  an  informational 
filing  containing  the  data  used  to  update 
the  formula  rates  in  CMP's  Open  Access 
Transmission  Tariff.  The  charges 
associated  with  the  updated  data  took 
effect  June  1,2003. 

CMP  states  that  copies  of  this  filing 
were  served  on  Commission  Staff  and 
the  Maine  Public  Utilities  Commission. 

Comment  Date:  July  21,  2003. 

12.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-995-000] 

Take  notice  that  on  June  30,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Commission's  regulations,  18  CFR 
35.13,  submitted  for  filing  an 
unexecuted  Interconnection  and 
Operating  Agreement  among  American 
Transmission  Company,  the  Midwest 
ISO  and  Wisconsin  Public  Service 
Company. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  provided  to  the  American 
Transmission  Company  and  Wisconsin 
Public  Service  Company. 

Comment  Date:  July  21,  2003. 

13.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER03-996-000] 

Take  notice  that  on  June  30,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
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Commission's  Regulations,  18  CFR 
35.12,  submitted  for  filing  an 
Interconnection  and  Operating 
Agreement  among  Interstate  Power  and 
Li^t  Company,  a  wholly  owned 
subsidiary  of  Alliant  Energy 
Corporation,  Midwest  ISO,  and 
Interstate  Power  and  Light  Company,  a 
wholly  owned  subsidiary  of  Alliant 
Energy  Corporation. 

Midwest  ISO  states  that  a  copy  of  this 
filing  was  sent  to  Interstate  Power  and 
Light  Company  and  Interstate  Power 
and  Light  Company. 

Comment  Date:  July  21,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  v/ishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
CoQunission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wmv.ferc.gov ,  using  the  "FERRIS"-link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17543  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0081,  FRL-7527-2] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Emission 
Reporting  Requirements  for  Ozone  SIP 
Revision  Relating  to  Statewide 
Budgets  for  NOx  Emissions  To  Reduce 
the  Regional  Transport  of  Ozone,  EPA 
iCR  Number  1857.03, 0MB  Control 
Number  2060-0445 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 


summary:  ]n  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  EPA  is  planning  to  submit  a 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  10/31/2003.  Before  submitting 
the  ICR  to  OMB  for  review  and 
approval,  EPA  is  soliciting  comments  on 
specific  aspects  of  the  proposed 
information  collection  as  described ' 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  September  9,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  docket  ED  number  OAR- 
2003-0081,  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by  e- 
mail  to  A-ancl-R-Docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency,  Air 
Docket,  Mail  Code  6102T,  Room  B108, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Johnson,  Air  Quality 
Strategies  and  Standards  Division, 
Ozone  Policy  Strategies  Group,  C539- 
02,  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711;  telephone  number:  (919)  541- 
5245;  fax  nimiber:  (919)  541-0824;  e- 
mail  address: 
Johnson.  WilliamL@epa.gov. 

SUPPLEMENTARY  INFORMATK)N:  The  EPA 
has  established  a  public  docket  for  this 
ICR  under  Docket  ID  number  OAR- 
2003-0081,  which  is  available  for  public 
viewing  at  the  Air  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC  20460.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 


Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Air  Docket 
is  (202)  566-1742.  An  electronic  version 
of  the  public  docket  is  available  through 
EPA  Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  The  EPA's  policy  is 
that  public  comments,  whether  ' 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  cop}Tighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  coyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EEKX^KET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov/  ■ 
edocket. 

Afi^ected  entities:  Entities  potentially 
affected  by  this  action  are  States  covered 
by  the  NOx  SIP  call  and  industries  in 
those  States  which  are  large  emitters  of 
NOx.  This  includes  large  electrical 
generating  units  or  power  plants  and 
large  boilers  as  well  as  possibly  cement 
kilns. 

Title:  Emission  Reporting 
Requirements  for  Ozone  SIP  Revision 
Relating  to  Statewide  Budgets  for  NOx 
Emissions  to  Reduce  the  Regional 
Transport  of  Ozone. 

Abstract:  States  which  are  subject  to 
the  NOx  SIP  call  are  required  to  collect 
data  on  NOx  emissions  and  submit  this 
data  to  EPA.  Data  from  large  NOx 
sources  which  States  are  requiring  to  be 
controlled  to  meet  the  State  NOx  budget 
must  be  reported  annually  for  the  ozone 
season.  States  must  report  NOx 
emissions  from  all  sources  triennially. 
In  order  to  report  this  data.  States  must 
require  large  sources  of  NOx  emissions 
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to  monitor  emissions  and  report 
emissions  to  the  State  or  to  EPA. 
Resources  must  be  expended  by  sources 
to  install  and  calibrate  emission 
monitors  and  to  collect  and  report 
emissions  data.  This  data  is  necessary  to 
allow  EPA  to  assess  the  ability  of  States 
to  meet  their  NOx  budgets  allocated 
under  the  NOx  SIP  call.  The  data 
submission  is  not  voluntary.  It  is 
required  under  40  CFR  51.122.  All 
emissions  data  received  by  EPA  will  be 
treated  as  public  information.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  cmrently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

{iii)  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  total  average 
aimual  reporting  burden  of  this 
information  collection  is  $54,097,149 
and  492,192  hours.  The  annualized 
capital  cost  is  $16,136,170.  The 
annualized  operating  and  maintenance 
cost  is  $12,606,505.  These  costs  are 
mostly  for  installing  and  maintaining 
continuous  emission  monitors  at 
industrial  facilities  including  large 
electrical  generating  power  plants.  The 
average  burden  hour  per  response  is 
estimated  to  be  142  hours.  The 
frequency  of  response  is  annually  or 
quarterly  for  large  NOx  somres 
participating  in  a  Federally  approved 
NOx  trading  program.  The  number  of 
respondents  is  estimated  to  be  2,467 
including  States  and  industrial  sources. 
Biu'den  means  the  total  time,  effort,  or 
financial  resoiurces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 


acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources, 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  June  25,  2003. 
Henry  C.  Thomas,  Jr., 

Acting  Director.  Office  of  Air  Quality  Planning 
and  Standards. 

|FR  Doc.  03-17612  Filed  7-10-03;  8:45  am) 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6641-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  enviromnental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  04,  2003  (68  FR 
16511). 

Draft  EISs 

ERP  No.  D-AFS-J36053-UT  Rating 
EC2,  Monticello  and  Blanding 
Municipal  Watershed  Improvement 
Projects,  Implementation,  Manti-La  Sal 
National  Forest.  Monticello  Ranger 
District.  San  Juan  County,  UT. 

Summary:  EPA  expressed 
environmental  concerns  with  the  loss  of 
wetlands  and  impacts  from  logging.  EPA 
supports  replacing  the  failing  water 
collection  system  in  this  watershed  and 
will  be  providing  grant  funding  for  this 
project. 

ERP  No.  D-AFS-L65420-AK  Rating 
EC2,  Greens  Creek  Tailings  Disposal 
Project,  Additional  Dry  Tailings 
Disposal  Storage  Facilities  Construction, 
Authorization,  Admiralty  National  Park 
Monument,  Tongass  National  Forest, 
AK. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
preferred  alternative  given  imcertainty 


with  achieving  water  quality  standards 
for  sulfate  and  selenium,  lack  of  water 
quality  data  for  8  parameters, 
inconsistent  use  of  standards  and 
NPDES  efQuent  limits,  and  use  and 
effectiveness  of  carbon  to  effectively 
immobilize  dissolved  metals.  The  final 
EIS  should  disclose  more  commitments 
to  using  the  existing  treatment  plant, 
and  describe  the  methodology  for 
meeting  water  quality  standards. 

ERP  No.  D-AFS-L65421-WA  Rating 
EC2,  49  Degrees  North  Mountain  Resort 
Revised  Master  Development  Plan, 
Implementation,  Colville  National 
Forest,  Newport  Ranger  District,  Stevens 
County,  WA. 

Summary:  EPA  has  enviroimiental 
concerns  regarding  the  Purpose  and 
Need  of  the  project  and  recommended 
an  additional  alternative  that  does  not 
require  additional  ski  terrain  and  the 
need  for  alternatives  with  Comfortable 
Carrying  Capacities  that  exceed  the 
proposed  parking  capacity  should  be 
provided.  The  final  EIS  should  disclose 
information  on  consultation  with  Native 
American  Tribes.  » 

ERP  No.  D-BLM-J65376-CO  Rating 
LO,  Gimnison  Gorge  National 
Conservation  Area  Resource 
Management  Plan,  Implementation, 
Montrose  and  Delta  Counties,  CO. 

Summary:  EPA  expressed  lack  of 
objections. 

ERP  No.  D-BLM-K65251-CA  Rating 
EC2,  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monument 
Management  Plan,  Implementation, 
Public  Lands  Management,  Riverside 
County,  CA. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
foUowing  issues  and  requested 
clarification  regarding  the  preferred 
alternative,  tribal  consultation, 
mitigation  for  impacts  to  recreation, 
implementation  schedule  and  funding, 
land  exchanges,  acquisition  strategy, 
existing  conditions.  Section  7 
Endangered  Species  Act  consultation 
and  water  resources. 

ERP  No.  D-BLM-L67043-ID  Rating 
EC2,  North  Rasmussen  Ridge  Mine, 
Agrium  Conda  Phosphate  Operations, 
Proposal  to  Extend  the  Existing  Mining 
Operations,  Federal  Phosphate  Leases  I- 
04375  and  1-07619  within  the  Caribou- 
Targhee  National  Forest,  and  State  Lease 
1-9313,  Soda  Springs,  Caribou  Coimty, 
ID. 

Summary:  EPA  expressed 
environmental  concerns  with  habitat 
loss  from  mining  activities, 
sedimentation  and  selenium 
contamination  of  water  resources  and 
uptake  by  wildlife.  The  draft  EIS  used 
extensive  modeling  to  predict  possible 
pathways  of  contaminants  and  size  of 
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plume  but  analysis  relied  heavily  on  lab 
experimentation  given  lack  of  actual 
field  data.  Field  verification  of  modeled 
results  should  be  included  in  the  final 
EIS  as  well  as  more  detail  on  the 
placement  of  monitoring  wells. 

ERP  No.  D-COE-E39061-MS  Rating 
LO,  Royal  D'lberville  Hotel  and  Casino 
Development  Project,  Construction  and 
Operation.  U.S.  Anny  COE  Section  10 
and  404  and  NPDES  Permits  Issuance, 
City  of  D'lberville  on  the  Back  Bay, 
Mississippi,  Gulf  Coast,  Harrison 
County,  MS. 

Summary:  EPA  has  no  significant 
environmental  concerns  regarding 
construction  of  this  casino/hotel 
complex. 

ERP  No.  D-COE-G35022-TX  Rating 
LO,  Gulf  Intracoastal  Waterway  in  the 
Laguna  Madre,  Maintenance  Dredging 
fi-om  the  JFK  Causeway  to  the  Old 
Queen  Isabella  Causeway,  Nueces, 
Kleberg,  Kennedy,  Willacy  and  Cameron 
County,  TX. 

Summary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  alternative 
with  implementation  of  the  mitigation 
measures  as  described  in  the  DEIS. 

ERP  No.  D-COE-K39078-CA  Rating 
LO,  Napa  River  Salt  Marsh  Restoration 
Project,  Salinity  Reduction  and  Habitat 
Restoration  in  the  Napa  River  Unit,  San 
Pablo  Bay,  Napa  and  Solano  Counties, 
CA. 

Summary:  EPA  supports  the 
objectives  of  the  proposed  project  to 
restore  salt  marsh  and  managed  pond 
habitat  analyzed  in  the  Napa  River  Salt 
Marsh  Restoration  DEIS.  EPA  has  no 
objections  to  the  proposed  project,  but 
requested  clarification  on  the  need  for  a 
National  Pollutant  Discharge 
Elimination  System  permit. 

ERP  No.  D-FHW  J40160  UT  Rating 
EC2,  Southern  Corridor  Construction,  I- 
15  at  Reference  Post  2  in  St.  George  to 
UT-9  near  Hurricane,  Fimding,  Right- 
of-Way  Grant  and  U.S.  Army  COE 
Section  404  Permit  Issuance,  St.  George, 
Washington  and  Hurricane,  Washington 
County,  UT. 

Summary:  EPA  has  environmental 
concerns  about  the  lack  of  appropriate 
analysis  for  a  BLM  right-of-way, 
mitigation  for  habitat  fragmentation,  the 
lack  of  a  comparative  analysis  for 
potential  interchanges  on  the  highway, 
and  no  indirect  and  cumulative  impacts 
they  may  have.  EPA  also  recommends 
additional  mitigation  for  air  quality 
impacts  from  construction  activities  and 
additional  mitigation  for  water  quality 
impacts. 

ERP  No.  D-FHW-L40218-WA  Rating 
EC2, 1-90  Two- Way  Transit  and  HOV 
Operation  Project,  Provision  of  Reliable 
Transportation  between  Seattle  and 
Bellevue,  Sound  Transit  Regional 


Express,  U.S.  Coast  Guard  and  U.S. 
Army  COE  Nationwide  Permits 
Issuance,  King  County,  WA. 

Summary:  While  supporting  the  goals 
of  the  project,  EPA  has  environmental 
concerns  about  the  potential  risk  of 
ciunulative  impacts  and  induced  growth 
in  eastern  King  County,  resulting  from 
the  proposed  project.  EPA  also  has  - 
concerns  about  user  safety,  and 
recommends  more  of  an  emphasis  on 
transportation  demand  and  safety 
management  measures. 

ERP  No.  D-NPS-D61056-DC  Rating 
LO,  Rock  Creek  Park  and  the  Rock  Creek 
and  Potomac  Parkway  Project,  General 
Management  Plan,  Implementation, 
Washington,  DC. 

Summary:  EPA  expressed  no 
objection  to  the  proposed  action. 

However,  we  requested  clarifying 
information  on  motorist  and  visitor 
safety  related  to  road  improvements, 
including  Beach  Drive  weekday  closing 
and  mid-aftemoon  reopening  to 
motorists  and  more  detail  on  the 
implementation  plans  to  protect 
federally  protected  species  and  historic 
resources  in  the  final  EIS. 

ERP  No.  D-NPS-K65253-CA  Rating 
LO,  Whiskeytown  Ffre  Management 
Plan,  Implementation,  Whiskeytown 
National  Recreation  Area,  Klamath 
Mountains,  Shasta  Coimty,  CA. 

Summary:  EPA  believes  that  the 
mitigation  measures  proposed  for  smoke 
impacts  are  adequate,  therefore  EPA  has 
no  objection  to  the  action  as  proposed. 
ERP  No.  D-NPS-L61225-AK  Rating 
EC2.  Denali  National  Park  and  Preserve 
Backcoimtry  Management  Plan  and 
General  Management  Plan  Amendment, 
Implementation,  AK. 

Summary:  EPA  expressed 
environmental  concerns  about  potential 
impacts  of  expanded  snowmobile  use 
under  the  revised  plan  to  aquatic 
resources,  streams,  wetlands,  soil, 
vegetation  and  wildlife.  The  final  EIS 
should  address  concerns  with 
recreational  snowmobile  use  and  Plan 
consistency  with  the  Alaska  National 
Interest  Lands  Conservation  Act  and  the 
Wilderness  Act. 

ERP  No.  D-NRS-E36181-TN  Rating 
LO,  Cane  Creek  Watershed  Remedial 
Plan,  Widening  and  Degradation  of  the 
Cane  Creek  Channel,  Lauderdale 
County,  TN. 

Summary:  EPA  has  no  significant 
environmental  concerns  regarding 
construction  of  the  remedial  structural 
and  non-structural  features  as 
documented.  ' 

ERP  No.  D-NSA-G81012-NM  Rating 
LO,  Chemistry  and  Metallurgy  Research 
Building  Replacement  Project, 
Consolidation  and  Relocation,  Los 


Alamos  National  Laboratory,  Los 
Alamos  County,  NM. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative  and 
mitigation  measures  as  proposed  in  the 
DEIS. 

ERP  No.  DS-AFS-L65357-ID  Rating    " 
EC2,  East  Beaver  and  Miner's  Creek 
Timber  Sale  and  Prescribed  Burning 
Project,  Timber  Harvesting  to  Provide 
Forest  Products,  Implementation, 
Dubois  Ranger  District,  Caribou-Targee 
National  Forest,  Clark  Coimty,  ID. 

Summary:  EPA  expressed 
environmental  concerns  related  to 
ciunulative  impacts  from  grazing  on 
water  quality  and  adverse  impacts  to 
fish  and  their  habitat.  The  final  EIS 
should  further  address  how  the  purpose 
and  need  and  management  dfrection  is 
tied  to  achieving  the  desired  futiue 
condition,  the  status  of  road 
decommissioning  in  the  project  area  and 
impacts  to  tribes,  as  well  as  information 
on  tribal  consultation. 

ERP  No.  DS-BLM-J65325-WY  Rating 
EC2,  Jack  Morrow  Hills  Coordinated 
Activity  Plan/Draft  Green  River 
Resource  Management  Plan 
Amendment,  Updated  Information, 
Rock  Springs,  Portion  of  Sweetwater, 
Fremont  and  Subelette  Counties,  WY. 

Summary:  EPA  continued  to  express 
environmental  concerns  that  the 
preferred  alternative  may  cause  adverse 
impacts  to  wildlife  and  their  habitat  for 
the  Greater  Sage-Grouse,  and  deer  and 
elk  herds.  More  detail  is  needed  in  the 
adaptive  management  plan. 

ERP  No.  D1-FHW-U0184-WA 
Rating  E02,  WA-167  Freeway  Project, 
WA-161  (Meridian  Street  North)  in  the 
City  of  Puyallup  to  the  WA-509 
Freeway  in  the  City  of  Tacoma, 
Funding,  U.S.  Coast  Guard,  NPDES  and 
U.S.  Army  COE  Section  10  and  404 
Permits  Issuance,  Cities  of  Puyallup, 
Fife,  Edgewood,  Milton,  and  Tacoma, 
Pierce  CoUnty,  WA. 

Summary:  EPA  has  environmental 
objections  to  the  proposed  project's 
potential  direct,  secondary,  and 
cumulative  impacts  to  aquatic  resources 
(wetlands,  groundwater,  surface  water, 
and  overall  hydrological  function  and 
connectivity).  The  quality,  quantity  and 
overall  effectiveness  of  mitigative 
actions  should  be  improved  with  more 
analysis  and  apphcation  of  the 
information  to  target  actions.  EPA  has 
further  objections  regarding  effects  to 
threatened  fish  species,  the  Puyallup 
Tribe,  air  toxins,  prime  farmland,  noise 
impacts,  and  lack  of  transportation 
demand  management  measures  and 
facilities. 
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Final  EISs 

ERP  No.  F-AFS-F65030-IL  Natural 
Area  Trails  Project,  Construction, 
Reconstruction,  Maintenance  and 
Designation  of  Trails  for  Hikers  cind 
Equestrian  Use,  Approval  of  Site- 
Specific  Mitigation  and/or  Monitoring 
Standards,  Shawnee  National  Forest, 
Jackson,  Pope,  Johnson,  Union,  Hardin 
and  Saline  Counties,  IL. 

Summary:  EPA  has  no  objections  to 
the  proposed  repair,  relocation  and 
establishment  of  trails  in  the  Shawnee 
National  Forest  which  are  intended  to 
reduce  erosion  and  exotic  plant 
introductions  while  providing  a  quality 
recreational  experience  for  equestrian 
users  and  hikers. 

ERP  No.  F-AFS-L65406-ID  North 
Kennedy-Cottonwood  Stewardship 
Project,  Existing  Transportation  System 
Modifications  and  Forest  Health 
Improvements  through  Vegetation 
Management  both  Commercial  and  Non- 
Commercial  Methods,  Boise  National 
Forest,  Emmett  Ranger  District,  Gem 
and  Valley  Counties,  ID. 

Summary:  EPA  expressed 
environmented  concerns  with  the  level 
of  restoration  of  degraded  ripeirian  areas, 
lack  of  differentiation  between  action 
alternatives  and  analysis  of  impacts. 
More  details  should  be  included  in  the 
final  EIS  on  the  selection  of  the 
preferred  alternative. 

ERP  No.  F-AFS-L67044-ID  Golden 
Hand  No.  3  and  No.  4  Lode  Mining 
Claims  Plan  of  Operations  Approval, 
Implementation,  Frank  Church-River  of 
No  Return  (FC-RONR)  Wilderness, 
Payette  National  Forest,  Krassel  Ranger 
District,  Valley  County.  ED. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-BLM-K81027-NV  Nevada 
Test  and  Training  Range  Resource 
Management  Plan,  (formerly  known  as 
the  Nellis  Air  Force  Range  (NAFR)), 
Implementation,  Clark,  Nye  and  Lincoln 
Counties,  NV. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-COE-G01015-TX  Three 
Oaks  Mine  Project,  Construction  and 
Operation  of  a  Surface  Lignite  Mine, 
U.S.  Army  COE  Section  404  Permit 
Issuance,  Lee  and  Bastrop  Counties,  TX. 

Summary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  alternative. 

ERP  No.  F-FHW-C40144-NY  US  219 
between  Springville  to  Salamanca 
Improvements  from  NY-39  to  NY-17, 
Funding  and  US  Army  COE  Section  404 
Permit  Issuance,  Erie  and  Cattaraugus 
Counties,  NY. 

Summary:  EPA  has  environmental 
objections  to  the  selection  of  the 
freeway  alternative  as  the  preferred 


alternative.  This  alternative  has  greater 
impacts  to  wetlands  and  farmlands,  as 
well  as  impacts  from  induced 
development,  when  compared  to  the 
upgrade  alternative. 

ERP  No.  F-FHW-L53003-WA 
Vancouver  Rail  Project,  Rail 
Improvements  at  the  Burlington 
Northern  and  Santa  Fe  Rail  Yard  and 
Possible  Elimination  of  the  West  39th 
Street  At-Grade  Crossing,  Funding  and 
NPDES  Permit  Issuance,  Clark  Coimty, 
WA. 

Summary:  The  final  EIS  adequately 
discloses  the  impacts  emd  satisfactorily 
responded  to  most  of  EPA's  previous 
comments  on  the  draft  EIS.  In  addition, 
EPA  is  pleased  that  the  final  EIS 
positively  addressed  issues  of  safety  and 
accessibility.  Therefore,  EPA  has  no 
objection  to  the  action  as  proposed. 

ERP  No.  F-GSA-F11037-WI  Badger 
Army  Ammunition  Plant,  Property 
Disposal,  Implementation,  Townships  of 
Sumpter  and  Merrimac,  Sauk  County, 
WI. 

Summary:  EPA  has  environmental 
concerns  and  requested  that  open 
burning,  as  a  means  of  demolition  of 
structures,  be  addressed  before  the 
property  is  transferred. 

ERP  No.  F-TVA-E29001-TN  Rarity 
Pointe  Conunercial  Recreation  and 
Residential  Development  on  Tellico 
Reservoir  Project,  Request  for  TVA's 
Land  and  Approval  of  Water  Use 
Facilities,  Tellico  Reservoir,  Loudon 
County.  TN. 

Summary:  EPA  continues  to  express 
environmental  concern  regarding  water 
quality  impacts  and  requested  specific 
commitments  to  mitigation  measures  in 
the  ROD. 

ERP  No.  FB-AFS-L65137-AK 
Tongass  Land  Management  Plan 
Revision  for  Roadless  Area  Evaluation 
for  Wilderness  Recommendations, 
Implementation,  Tongass  National 
Forest,  AK. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-COE-G36148-TX  Dallas 
Floodway  Extension,  Flood  Damage 
Reduction  and  Environmental 
Restoration,  New  Information 
concerning  Additional  Formulation, 
Trinity  River  Basin.  Dallas  County,  TX. 

Summary:  EPA  has  no  objection  to  the 
selection  of  the  preferred  alternative. 

ERP  No.  FS-NPS-J611 02-00 
Yellowstone  and  Grand  Teton  National 
Parks  and  John  D.  Rockefeller,  Jr., 
Memorial  Parkway,  Winter  Use  Plans, 
Updated  and  New  Information  on  New 
Generation  of  Snowmobiles  that 
Produce  fewer  Emissions  and  are 
Quieter,  Fremont  County,  ID;  Gallatin 
and  Park  Coimties,  MT  and  Park  and 
Teton  Counties,  WY. 


Summary:  EPA  continued  to  express 
environmental  objections  given  the  final 
supplemental  EIS  predicts  the  preferred 
alternative  will  result  in  localized 
visibility  impairment  and  adverse 
human  health  effects  in  this  Class  1 
airshed.  Additional  mitigation  to  avoid 
these  impacts  should  be  considered 
along  with  an  ongoing  rule  making 
process. 

Dated:  July  8.  2003. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  03-17620  Filed  7-10-03;  8:45  am) 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6641-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://wvrw.epa.gov/ 
compliance/nepa/.  Weekly  receipt  of 
Environmental  Impact  Statements  Filed 
Jime  30,  2003  Through  July  3,  2003 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  030304,  Draft  EIS,  AFS,  AL, 
Forest  Health  and  Restoration  Project, 
Proposal  to  Determine  the  Desired 
Future  Conditions  of  all  Existing 
Loblolly  Pine  Stands,  National  Forests 
in  Alabama,  Bankhead  National 
Forest,  Winston,  Lawrence  and 
Franklin  Counties,  AL,  Comment 
Period  Ends:  August  25,  2003, 
Contact:  John  W.  Creed  (205)  489- 
5111. 
EIS  No;  030305,  Draft  EIS,  AFS,  ID, 
Twin  Creek  Timber  Sale  Project, 
Proposal  to  Cut  and  Remove 
Lodgepole  Pine  Sawtimber,  Road 
Construction/Reconstruction, 
Montpelier  Ranger  District,  Caribou 
National  Forest,  US  Corps  of 
Engineers  Permit,  Bear  Lake  County, 
ID,  Comment  Period  Ends:  August  25, 
2003,  Contact:  Eric  Mattson  (208) 
847-0375. 
EIS  No.  030306,  Draft  EIS,  USA, 
Programmatic  EIS — Army 
Transformation  of  the  172nd  Infantry 
Brigade  (Separate)  to  a  Stryker 
Brigade  Combat  Team  (SBCT),  Forts 
Wainwright  and  Richardson,  AK, 
Comment  Period  Ends:  September  9, 
2003,  Contact:  Kevin  Gardner  (907) 
384-3003. 
EIS  No.  030307,  Final  Supplement, 
FHW,  VA,  U.S.  Route  29  Bypass 
Improvement,  t)etween  Route  250 
Bypass  in  Charlottesville  and  the 
South  Rivanna  River  in  Albemarle, 
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Updated  Information,  To  Consider  the 
Effects  of  the  Selected  Alternative  on 
the  South  Fork  Rivanna  River 
Reservoir  and  its  Watershed,  U.S. 
COE  Section  404  Permit,  Albemarle 
County,  VA,  Wait  Period  Ends: 
August  11,  2003,  Contact:  Edward  S. 
Sundra (804) 775-3338. 
EIS  No.  030308,  Final  EIS,  FHW,  PA.  NJ, 
Pennsylvania  Turnpike/Interstate  95 
Interchange  Project,  Pennsylvania 
Turnpike  (1-276)  and  1-95  in  Buck 
County,  PA  Connection  with 
Proposed  Interstate  Improvements 
Extending  east  into  Burlington 
County,  NJ,  Wait  Period  Ends:  August 
15,  2003,  Contact:  James  A.  Cheatham 
(717)  221-3461. 
EIS  No.  030309,  Draft  Supplement, 
FAA,  CA,  Los  Angeles  International 
Airport  Proposed  Master  Plan 
Improvements,  New  Alternative, 
Enhanced  Safety  and  Security  Plan, 
Los  Angeles  County,  CA,  Comment 
Period  Ends:  August  25,  2003, 
Contact:  David  Kessler  (310)  725- 
3615. 
EIS  No.  030310,  Draft  EIS,  FHW,  TX, 
TX-45  Highway  Southeast  Study, 
from  Interstate  Highway  (IH)  35  south 
at  Farm-to-Market  (FM)1327  to  TX- 
130/US  183,  Proposal  to  Enhance  the 
Local,  Regional,  and  National 
Transportation  Systems,  Right-of-Way 
Permit,  Travis  County,  TX,  Comment 
Period  Ends:  August  25,  2003, 
Contact:  Patrick  Bauer  (512)  536- 
5950. 
EIS  No.  030311,  Final  Supplement, 
AFS,  MT,  Threemile  Stewardship 
Project.  Additional  Information 
concerning  the  Potential  Effects  on 
the  Goshawk  Habitat,  Ashland  Ranger 
District,  Custer  National  Forest, 
Powder  and  Rosebud  Counties,  MT, 
.  Wait  Period  Ends:  August  11,  2003. 
Contact:  Elizabeth  McFarland  (406) 
784-2344. 
EIS  No.  030312,  Draft  EIS,  IBW.  TX, 
Lower  Rio  Grande  Flood  Control 
Project,  Addresses  the  Impacts  of 
Alternative  Vegetation  Maintenance 
Practices,  Located  in  the  United  States 
portions  of  the  Rio  Grande,  Cameron, 
Hidalgo  and  Willacy  Counties,  TX, 
Corument  Period  Ends:  August  29, 
2003,  Contact:  Douglas  Echlin  (915) 
S32-4741. 
EIS  No.  030313,  Draft  EIS,  NPS,  NY,  NJ, 
Ellis  Island  and  Statue  of  Liberty 
National  Monument  Development 
.     Concept  Plan,  Long-Term 

Rehabilitation  and  Reuse  for  Historic 
Buildings,  Implementation,  New  York 
HaAor,  NY  and  NJ,  Comment  Period 
Ends:  September  12,  2003,  Contact: 
Gwen  Wilder  (202)  208-3891.  This 
document  is  available  on  the  Internet 
at:  http://www.nps.gov/elis. 


EIS  No.  030314,  Draft  EIS,  NPS,  WI, 
Apostle  Islands  National  Lakeshore 
Wilderness  Study,  Wilderness 
Designation  or  Nondesignation, 
Ashland  and  Bayfield  Counties,  WI, 
Comment  Period  Ends:  October  9, 
2003,  Contact:  Robert  Krumenaker 
(715)  779-3397.  This  document  is 
available  on  the  Internet  at:  http:// 
www.nps.gov/apis/wstudy.htm. 

EIS  No.  030315,  Final  EIS,  COE,  CO. 
Rueter-Hess  Reservoir  Project, 
Construction  and  Operation,  Proposed 
Water  Supply  Reservoir  and  Off- 
Stream  Dam.  U.S.  COE  Section  404 
Permit.  Endangered  Species  Act 
(Section  &)  and  Right-of-Way  Use 
Permit.  Located  on  Newlin  Gulch 
along  Cherry  Creek.  Tovra  of  Parker. 
Douglas  Covmty,  CO,  Wait  Period 
Ends:  August  11,  2003,  Contact: 
Rodney  J.  Schwartz  (402)  221-4143. 

EIS  No.  030316.  Final  EIS.  DOD.  CA, 
AS.  AK.  HI.  WA.  Ground-Based 
Midcourse  Defense  (GMD)  Extended 
Test  Range  (ETR)  Project,  Proposal  to 
Construct  and  Operate,  Due:  August 
11.  2003,  Contact:  Julia  Hudson-Elliott 
(256)  955-4822.  This  document  is 
available  on  the  hitemet  at:  http:// 
www.acq.osd.mil/hmdo/hmdolink/ 
html/hmdolink.html. 

Amended  Notices 

EIS  No.  030301,  Final  EIS,  UAF,  CA, 
Los  Angeles  Air  Force  Base  Land 
Conveyance,  Construction  and 
Development  Project,  Transfer 
Portions  of  Private  Development  in 
Exchange  for  Construction  of  New 
Seismically  Stable  Facilities,  Cities  of 
El  Sequndo  and  Hawthorne,  Los 
Angeles  County,  CA,  Wait  Period 
Ends:  August  04,  2003,  Contact:  Jason 
Taylor  (310)  363-0142.  Revision  of  FR 
Notice  Published  on  7/3/2003  :CEQ 
Comment  Period  Ending  8/18/2003 
has  been  Corrected  to  CEQ  Wait 
Period  Ending  8/4/2003. 

Dated:  July  8,  2003. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  03-17621  Filed  7-10-03;  8:45  am) 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7525-71 

Good  Neighbor  Environmental  Board 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  meeting. 


SUMMARY:  The  next  meeting  of  the  Good 
Neighbor  Environmental  Board,  a 
Federal  advisory  committee  that  reports 
to  the  President  and  Congress  on 
environmental  and  infrastructure 
projects  along  the  U.S.  border  with 
Mexico,  will  take  place  in  Del  Rio. 
Texas,  on  July  30  and  31,  2003.  It  is 
open  to  the  public. 

DATES:  On  July  30,  the  meeting  will 
begin  at  8:30  a.m.  (registration  at  8  a.m.) 
and  end  at  5:30  p.m.  On  July  31,  the 
Board  will  hold  a  routine  business 
meeting  from  8  a.m.  until  12  noon 
(registration  at  7:30  a.m.). 
ADDRESSES:  The  meeting  site  is  the 
Kennedy  Room  of  the  City  of  Del  Rio 
Civic  Center,  1915  Veterans  Boulevard, 
Del  Rio,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  M.  Koemer,  Designated  Federal 
Officer  for  the  Good  Neighbor 
Environmental  Board,  U.S. 
Environmental  Protection  Agency 
Region  9  Office,  75  Hawthorne  St..  San 
Francisco,  California,  94105.  Tel:  (415) 
972-3437;  E-mail: 
koemer.elaine@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  the 
Designated  Federal  Officer  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Agenda:  On  the  morning  of  July  30, 
the  first  day  of  the  meeting,  guest 
speakers  will  discuss  the  meeting  theme 
of  "Economy  and  Environment"  as  it 
relates  to  different  sectors  and  local 
issues.  The  morning  session  will  begin 
at  8:30  a.m.  and  conclude  with  a  public 
comment  session  from  12-12:30  p.m. 
For  this  session,  the  Board  invites 
comments  on  a  wide  range  of  issues, 
including  the  topic  for  its  upcoming 
Seventh  Report:  Links  between 
children's  health  in  the  border  region 
and  the  region's  envirorunental 
infrastructiu^. 

During  the  afternoon  of  July  30, 
beginning  at  2  p.m.,  guest  speakers  will 
continue  to  address  the  meeting  theme 
until  4:30  p.m.  From  4:30-5:30  p.m., 
Board  members  will  report  out  on  recent 
activities  within  their  organizations. 
The  first  day  of  the  meeting  will 
conclude  at  5:30  p.m. 

The  second  day  of  the  meeting,  July 
31,  will  begin  at  8  a.m.  and  conclude  at 
noon.  The  format  will  be  a  routine 
business  meeting,  with  agenda  items 
including  approval  of  minutes,  planning 
for  upcoming  meetings,  and  status  of 
reports.. 
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Public  Attendance:  The  public  is 
welcome  to  attend  all  portions  of  the 
meeting.  Members  of  the  public  who 
plan  to  file  written  statements  and/or 
make  brief  (suggested  5-minute  limit) 
oral  statements  at  the  public  conmient 
session  are  encouraged  to  contact  the 
Designated  Federal  Officer  for  the  Board 
prior  to  the  meeting. 

Background:  The  Good  Neighbor 
Environmental  Board  meets  three  times 
each  calendar  year  at  different  locations 
along  the  U.S.-Mexico  border  and  also 
holds  an  annual  strategic  planning 
session.  It  was  created  by  the  Enterprise 
for  the  Americans  Initiative  Act  of  1992. 
An  Executive  drder  delegates 
implementing  authority  to  the 
Administrator  of  EPA.  The  Board  is 
responsible  for  providing  advice  to  the 
President  and  the  Congress  on 
environmental  and  infrastructure  issues 
and  needs  within  the.States  contiguous 
to  Mexico  in  order  to  improve  the 
quality  of  life  of  persons  residing  on  the 
United  States  side  of  the  border.  The 
statute  calls  for  the  Board  to  have 
representatives  from  U.S.  Government 
agencies;  the  governments  of  the  States 
of  Arizona,  California,  New  Mexico  and 
Texas;  and  private  organizations  with 
expertise  on  environmental  and 
infrastructiu«  problems  along  the 
southwest  border.  The  U.S. 
Envfronmental  Protection  Agency  gives 
notice  of  this  meeting  of  the  Good 
Neighbor  Environmental  Board 
pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).     " 

Dated:  June  25,  2003. 
Oscar  Carrillo, 

Acting  Designated  Federal  Officer. 

[FR  Doc.  03-17613  Filed  7-10-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-200a-0158;  FRL-7312-3] 

Certain  Pesticides;  Completion  of 
Comment  Period  for  Reregistration 
Eligibility  Decision  and  Tolerance 
Reassessment  Decision  Documents 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
closure  of  benomyl,  butylate, 
chlorothalonil,  oxadixyl,  primisidfuron- 
methyl,  and  vinclozolin  reregistration 
elegibility  decisions  (REDs)  and 
tolerance  reassessment  decisions 
(TREDs).  EPA  developed  these 
reregistration  decisions  pursuant  to  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA)  and  tolerance 
reassessments  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  RED  and 
TRED  docimients  should  be  directed  to 
the  appropriate  Chemical  Review 
Managers  listed  in  Unit  II.A. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  notice  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
contact  the  appropriate  chemical  review 
manager  listed  in  the  table  inUnit  II.A. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0158.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 


Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that  ' 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  The  appropriate 
RED-and  TRED  dociunents  can  be 
reviewed  by  utilizing  the  www.epa.gov/ 
pesticides  site.  The  site  will  provide 
background  information  for  the 
chemicals  listed  in  the  table.  Technical    ' 
questions  can  be  directed  to  the 
chemical  review  manager.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA's  electronic  public  docket 
and  comment  system,  EPA  Dockets.  You 
may  use  H'A  Dockets  at  http:// 
www.epa.gov/edocket/  to  view  public 
conunents,  access  the  index  listing  of 
the  contents  of  the  official  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Although  not  eill  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  ID  number. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

During  fiscal  years  1998-2002,  EPA 
published  Notices  in  the  Federal 
Register  announcing  the  availability  of 
RED  and  TRED  dociunents  for  a  number 
of  pesticides  concluding  reregistration 
and  tolerance  reassessments.  This  notice . 
constitutes  and  annoiuices  the  closing  of 
the  comment  periods  for  the  pesticides 
listed  below.  Thirty  and  60-day 
comment  periods  have  closed  for  each  - 
chemical.  Because  EPA  did  not  receive 
any  significant  adverse  comments,  the 
Agency  considers  the  RED  and  TRED  for 
the  pesticides  as  final  decisions  and 
hereby  closed. 


Chemical  Name 

Chemical  Review  Manager 

Case  Number 

REDA^RED  Date 

Benomyl 

Demson  Fuller 
(703)  308-8062 

0119 

July  2002 

Voluntary  Cancellation 

August  2001 

Butytate 

Gary  Mullins 
(703)  308-8044 

0071 

Septemt)er  2001 

Chloroltialonfl 

Jill  Bloom 
(703)  308-6019 

0097 

Septemt)er  1998 
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Chemical  Name 


Oxadixyl 


Prirnisutfuron-methyl 


Vinclozotin 


Chemical  Review  Manager 


John  Pates 
(703)  308-8195 


Christina  Scheltema 
(703)  308-2201 


Demson  Fuller 
(703)  308-8062 


Case  Number 


AI126701 


All  28973 


2740 


RED/TRED  Date 


September  2001 


July  2002 


October  2000 


:  B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  legal  authority  for  this  decision 
falls  under  FIFRA.  as  amended  in  1988 
and  1996.  Section  4(g}{2)  of  FIFRA 
directs  that,  after  submission  of  all  data 
concerning  a  pesticide  active  ingredient, 
"the  Administrator  shall  determine 
whether  pesticides  containing  such 
active  ingredient  are  eligible  for 
reregistration"  before  calling  in  product- 
specific  data  on  individual  end-use 
products,  and  either  registering 
products  or  taking  other  "appropriate 
regulatory  action." 

List  of  Subjects 

Environmental  protection 
Dated:  July  1,2003. 
Richard  P.  Keigwin  Jr., 

Acting  Director.  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-17616  Filed  7-10-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0189;  FRL-7310-2] 

Diazinon;  Notice  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  requests  by  Drexel  Chemical 
Company  and  Makhteshim  Chemical 
Works,  Ltd.  to  volimtarily  cancel  the 
registrations  for  all  of  their  outdoor  non- 
agricultiual  manufacturing-use  products 
containing  diazinon  and  a  request  by 
Walla  Walla  Environmental,  Inc.  to 
cancel  one  of  its  outdoor  non- 
agricultural  end-use  products     ^ 
containing  diazinon  (0,0-Diethyl  0-(2- 
isopropyl-6-methyl-4-pyrimidinyl) 
phosphorothioate].  The  EPA  intends  to 
grant  these  requests  by  issuing  a 


cancellation  order  at  the  close  of  the 
comment  period  for  this  announcement, 
imless  the  Agency  receives  substantive 
comments  within  the  comment  period 
that  would  merit  its  further  review  of 
these  requests.  It  is  EPA's  intent  that  the 
cancellation  of  the  outdoor  non- 
agricultural  manufactiuing-use  products 
will  be  effective  upon  issuance  of  the 
cancellation  order,  after  the  comment 
period,  and  that  the  cancellation  of  the 
outdoor  non-agricultural  end-use 
product  will  be  effective  August  31, 
2003.  The  Agency  requests  public 
comment  on  these  voluntary 
cancellation  requests,  and  is  providing  a 
30-day  comment  period. 
DATES:  Comments  on  the  requested 
registration  cancellations  must  be 
submitted  to  the  address  provided 
below  and  identified  by  docket  ID 
number  OPP-2003-0189.  Comments 
must  be  received  on  or  before  August 
11,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Plummer,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  ^JW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-0076;  e-mail  address: 
pluinmer.stephanie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-P189.  The  official  pubhc 
docket  consists  of  the  documents 


specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  hiformation  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  EPA  also 
established  two  dockets  containing 
documents  in  support  of  the  diazinon 
IRED.  They  are  dockets  OPP-34225  and 
OPP-2002-0251.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Fedwal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  hstings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
acces.s  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nimiber. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  requests  made 
by  Drexel  Chemical  Co.  and 
Makhteshim  Chemical  Works,  Ltd.  to 
voluntarily  cancel  registrations  for  all  of 
their  outdoor  non-agricultural 
manufacturing-use  products  containing 
diazinon  and  a  request  by  Walla  Walla 
Environmental,  Inc.  to  cancel  one  of  its 
outdoor  non-agricultural  end-use 
products  containing  diazinon.  These 
registrations  are  listed  in  sequence  by 


41342 


Federal  Register/ Vol.  68,  No.  133 /Friday,  July  11,  2003 /Notices 


registration  number  in  Table  1  of  this 
unit. 

A.  Background  Information 

Diazinon  is  an  organophosphorous 
insecticide  and  is  one  of  the  most 
widely  used  insecticides  in  the  U.S.  It 
is  used  for  outdoor  non-agricultural,  as 
well  as  agricultiu-al,  pest  control. 

Under  the  December  5,  2000  MO  A 
between  the  technical  registrants  of 
diazinon  and  the  EPA,  as  well  as  a 
February  14,  2001  letter  from  Drexel 
Chemical  Co.,  both  Makhteshim 
Chemical  Works,  Ltd.  and  Drexel 
Chemical  Co.  requested,  under  FIFRA 
section  6(f),  that  EPA  cancel,  effective  as 
of  Jime  30,  2003,  the  registrations  of  all 
diazinon  manufacturing-use  products 
permitting  formulation  for  outdoor  non- 
agricultural  use.  In  a  June  5,  2003  letter, 
Walla  Walla  Environmental,  Inc. 
requested,  under  FIFRA  section  6{f), 
that  EPA  cancel,  effective  August  31, 
2003,  the  registration  of  one  outdoor 
non-agricultural  end-use  product.  EPA 
intends  to  grant  these  requests  by 
issuing  a  cancellation  order  at  the  close 
of  the  comment  period  for  this 
announcement,  unless  the  Agency 
receives  substantive  comments  within 
the  comment  period  that  would  merit  its 
further  review  of  these  requests. 

The  Reregistration  Eligibilty  Decision 
(RED)  document  simmiarizes  the 
findings  of  EPA's  reregistration  process 
for  individual  chemical  cases,  and 
reflects  the  Agency's  decision  on  risk 
assessment  and  risk  management  for 
uses  of  individual  pesticides.  Diazinon 
belongs  to  a  group  of  pesticides  known 
as  organophosphates  (OPs).  EPA  has 
issued  the  Interim  RED  assessing  the 
risks  of  exposure  from  diazinon. 

B.  Requests  for  Voluntary  Cancellation 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses.  Section  6(f)(1)(B)  of 
FIFRA  requires  that  before  acting  on  a 
request  for  volimtary  cancellation,  EPA 
must  provide  a  30-day  public  comment 
period  on  the  request  for  volimtary 
cancellation.  In  addition,  section 
6(f)(1)(C)  of  FiFRA  requires  that  EPA 
provide  a  180-day  comment  period  on 
a  request  for  volimtary  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  unless  (1)  the 
registrants  request  a  waiver  of  the 
comment  period,  or  (2)  the 
Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 
the  environment.  Makhteshim  Chemical 
Works,  Ltd.,  Drexel  Chemical  Co.,  and 
Walla  Walla  Environmental,  Inc.  have 


requested  a  waiver  of  the  comment 
period.  The  EPA  will  therefore  apply  a 
30-day  comment  period. 

Table      1  .—Registrations      with 
Pending  Requests  for 

Cancellation 


Registra- 
tion No. 

Product  name 

Chem- 
ical 
name 

11678-62 

Diazol  Diazinon 
Technical  Sta- 
bilized HG 

Diazinon 

11678-64 

Diazol  Diazinon 
Stabilized  Oil 
Concentrate  HG 

Diazinon 

19713- 
524 

Drexel  Diazinon 
Technical  HG 

Diazinon 

47332-4 

CPF-2D  Insecticide 

Diazinon 

Unless  the  Agency  determines  that 
there  are  substantive  comments  that 
warrant  further  review  of  these  requests, 
an  order  will  be  issued  canceling  all  of 
these  registrations. 

Table  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1  of 
this  unit,  in  sequence  by  EPA  company 
number: 

Table  2.— Registrants  Requesting 
voluntary  cancellation 


EPA 
Com- 

^i^o"^ 

Company  name  and  address 

11678 

Makhteshim  Chemical  Works.  Ltd. 
551  Fifth  Avenue.  Suite  1100 
New  York,  NY  10176 

19713 

Drexel  Chemical  Co..  1700  Chan- 
nel Avenue  P.O.  Box  1,\1?7 
Memphis.  TN  38113 

47332 

Walla  Walla  Environmental,  Inc.. 
P.O.  Box  1298.  Walla  Walla.  WA 
99362 

III.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 


rv.  Provisions  for  Disposition  of 
Existing  Stocks 

The  Agency  intends  to  issue  a 
cancellation  order  following 
consideration  of  all  comments  received 
during  the  comment  period,  unless  the 
comments  warrant  further  review  of  this 
request. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
In  a  2000  MOA  between  the  EPA  and 
the  technical  registrants  of  diazinon,  the 
involved  parties  agreed  to  the  following 
existing  stocks  provisions  for  outdoor 
non-agricultural  manufacturing-use  and 
end-use  products: 

A.  Outdoor  Non-Agricultural 
Manufacturing-Use  Products 

1.  Distribution  or  sale.  The 
distribution  or  sale  of  existing  stocks  of 
any  outdoor  non-agricultural 
manufacturing-use  product  referenced 
in  this  Notice  (EPA  Reg.  No.  11678-62, 
11678-64,  and  19713-524)  will  not  be 
lawful  after  the  effective  cancellation 
date,  except  for  the  purposes  of  export 
consistent  with  FIFRA  section  17  and 
proper  disposal  in  accordance  with 
applicable  law. 

2 .  Use  for  producing  other  products. 
The  use  of  existing  stocks  of  any 
manufacturing-  use  product  referenced 
in  this  Notice  for  formulation  into  any 
other  product  labeled  for  outdoor  non- 
agricultural  use  will  not  be  lawful  under 
FIFRA  after  the  effective  date  of  the 
cancellation  order. 

The  effective  date  of  the  pancellation 
order  is  intended  to  be  immediate  for 
the  products  listed  in  Table  1 ;  however, 
EPA  will  consider  any  comments 
received  within  30  days  of  publication 
of  this  Notice  in  the  Federal  Register 
prior  to  canceling  the  affected 
registrations. 

B.  Outdoor  Non-Agricultural  End-Use 
Products 

1.  Distribution  or  sale  by  Registrant. 
The  distribution,  sale,  or  use  of  existing 
stocks  by  Walla  Walla  Environmental, 
Inc.  of  the  end-use  product  referenced 
in  this  Notice  (EPA  Reg.  No.  47332- 
4)will  not  be  lawful  under  FIFRA  after 
August  31,  2003,  except  for  purposes  of 
shipping  such  stocks  for  export 
consistent  with  the  requirements  of 
FIFRA  section  17  or  proper  disposal  in 
accordance  with  applicable  law. 

2.  Retail  and  other  distribution  or 
sale.  The  distribution  or  sale  of  existing 
stocks  by  persons  other  than  Walla 
Walla  Environmental,  Inc.  will  be 
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prohibited  after  December  31,  2004. 
except  for  purposes  of  product  recovery 
pursuant  to  the  2000  MOA,  shipping 
such  stocks  for  export  consistent  with 
the  requirements  of  FIFRA  section  17.  or 
proper  disposal  in  accordance  with 
applicable  law. 

3.  Use  of  existing  stocks.  Use  of 
existing  stocks  may  continue  until 
stocks  are  exhausted.  Any  such  use 
must  be  in  accordance  with  the  label. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  June  25.  2003. 
Richard  P.  Keigwin,  Jr., 

Dii^ttor,  Special  Review  and  Rerepstration 

Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  03-17512  Filed  7-10-03;  8:45  am] 

BIUJNG  COOE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP>2003-0183;  FRL-7315-5] 

Notice  Of  Receipt  of  Requests  to 
Voluntariiy  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  by 
Sumitomo  Chemical  Company,  Limited 
and  Bayer  Environmental  Science  to 
voluntarily  cancel  the  registrations  for 
all  of  their  products  containing  4- 
chloro-alpha-(l- 
methylethyl)benzeneacetic  acid, 
cyano(3-phenoxyphenyl)methyl  ester 
(fenvalerate).  At  the  close  of  the 
conunent  period,  EPA  intends  to  issue 
an  order  granting  these  cancellation 
requests,  imless  the  Agency  receives 
substantive  comments  within  the 
comment  period  that  would  merit  its 
further  review  of  these  requests,  or  the 
requests  have  been  withdrawn. 
DATES:  Comments  must  be  received  by 
Angus*  11,  2003.  Unless  the  Agency 
receives  any  substantive  comments 
within  the  comment  period  that  would 
merit  its  further  review  of  these 
requests,  or  the  requests  have  been 
withdrawn  by  August  11.  2003,  EPA 
intends  to  issue  cH-ders  canceUng  these 
registrations  at  the  close  of  the  comment 
period. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Please 


follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  MFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  niunber 
OPP-2003-O183  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wilhelmena  Livingston,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  P*rotection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8025,  e-mail  address: 
Uvingston .  wilhelmena&epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Infarmation 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particiilar  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPP-2003-0183.  The  official  pubfic 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hohdays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docxunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
.  You  may  use  EPA  docket  to  submit  or 


view  public  comments,  access  the  index 
listing  of  the  Contents  of  the  official 
pubhc  docket,  and  to  access  those 
dociunents  in  the  public  docket  that  are 
available  electronically.  Although  not 
aU  docket  materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.I.  Once  in  the 
system,  select  "search."  then  key  in  the 
appropriate  docket  ID  number. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2003-0183  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  hifonnation 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
LnformaUon  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  The  PIRIB  is  open  fitjm 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  describe 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2003-0183.  Electronic  comments 
also  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
doounent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
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In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  that 
does  not  contain  the  information 
claimed  as  CBI  must  be  submitted  for 
inclusion  in  the  public  version  of  the 
official  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  version  of  the  official  record 
without  prior  notice.  If  you  have  any 
questions  about  CBI  or  die  procedures 
for  claiming  CBI,  please  consult  the 
person  listed  under  for  FOR  FURTHER 
MFORMATION  CONTACT. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  requests  from  Simiitomo 


Chemical  Company,  Limited  and  Bayer 
Environmental  Science  to  cancel  the 
registrations  of  three  pesticide  products 
registered  under  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  These  three  registrations 
constitute  all  registrations  held  by 
Sumitomo  Chemical  Company,  Limited 
and  Bayer  Environmental  Science  of 
products  containing  4-chloro-alpha-(l- 
methylethyl)benzeneacetic  acid, 
cyano{3-phenoxyphenyl)methyl  ester 
(fenvalerate).  These  requests  are 
submitted  pursuant  to  section  6(f)  of 
FIFRA. 

Fenvalerate  is  a  synthetic  pyrethroid 
insecticide  which  is  used  to  control 


insects  and  related  organisms,  molluscs, 
fouling  organisms  and  miscellaneous 
invertebrates  on  agricultural,  pet  care, 
domestic  home  and  garden  (domestic), 
and  conunercial/industrial/food  and 
non-food/mosquito  abatement 
(commercial)  sites.  On  April  10,  2003, 
Sumitomo  Chemical  Company,  Limited 
and  on  April  22,  2003,  Bayer 
Environmental  Science  requested  that 
EPA  waive  the  180-day  period  that 
typically  has  been  allowed  before 
requests  for  volimtary  cancellation  are 
approved  or  denied. 

These  registrations  are  listed  in 
sequence  by  registration  number  in 
Table  1  of  this  unit: 


Table  1.— Registrations  with  Pending  Requests  for  Cancellation 


Registration 
No. 


432-766 


432-767 


10308-13 


Product  Name 


Technical  Fenvalerate  Insecticide 


Gold  Crest  TributeTermiticide/lnsectictde 


Technical  Sumicidin  Insecticide 


Chemical  Name 


Fenvalerate 


Fenvalerate 


Fenvalerate 


At  the  close  of  the  comment  period, 
EPA  intends  to  issue  an  order  granting 
these  cancellation  requests,  unless  the 
Agency  receives  any  substantive 
comments  within  the  comment  period 
that  would  merit  its  further  review  of 
these  requests,  or  the  requests  have  been 
withdrawn.  Users  of  these  pesticides  or 
anyone  else  desiring  the  retention  of  a 
registration  should  send  in  their 
comments  to  EPA.  In  addition,  they  may 
wish  to  contact  the  applicable  registrant 
directly. 

Table  2  of  this  unit  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1  of 
this  unit,  in  sequence  by  EPA  company 
number: 

Table  2.—  Registrants  Requesting 
Voluntary  Cancellation 


EPA 
Com- 
pany 

No. 

Company  Name  and  Address 

432 

Bayer  Environmental  Science, 
95  Chestnut  Ridge  Road, 
Montvale.  NJ  07645 

10308 

Sumitomo  Chemical  Company, 
Limited,  5-33  Kitahama  4- 
Chome,  Chuo-ku  Osaka,  541. 
Japan 

m.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 


at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  and  provide  a 
30-day  period  in  which  the  public  may 
comment  before  the  Agency  may  act  on 
the  request  for  volimtary  cancellation. 
In  the  case  of  minor  agricultural  uses, 
section  6(f)(1)(c)  of  FIFRA  provides  for 
a  180-day  comment  period  under 
certain  circiunstances.  In  this  case, 
Bayer  Enviroimiental  Science,  and 
Sumitomo  Chemical  Company,  Limited 
have  requested  that  EPA  waive  the  180- 
day  comment  period.  Accordingly, 
pursuant  to  section  6(f)(l)(c)(ii)  of 
FIFRA.  EPA  is  waiving  the  180-day 
comment  period  and  will  provide 
interested  parties  30  days  to  comment 
on  the  action. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  \\Titing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  August  11,  2003.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
apphcable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 


controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  andto  fulfill 
any  applicable  unsatisfied  data 
requirements.  Any  person,  including  the 
registrant,  who  wishes  to  support  the 
continued  registration  of  fenvalerate, 
must  fulfil  all  outstanding  data  gaps.  In 
addition,  EPA  must  find  that  fenvalerate 
is  eligible  for  reregistration. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  is  requested.  This  policy  is 
in  accordance  with  the  Agency's 
statement  of  policy  as  prescribed  in  the 
Federal  Register  of  June  26,  1991  (56  FR 
29362)  (FRL-3846-4).  Exceptions  to  this 
general  rule  will  be  made  iiF  a  product 
poses  a  risk  concern,  or  is  in 
noncompliance  wdth  reregistration 
requirements,  or  is  subject  to  a  Data 
Call-in.  In  all  cases,  product-specific 
disposition  dates  will  be  given  in  the 
cancellation  orders.  In  this  case,  the 
Agency  does  not  see  a  need  to  deviate 
from  the  Existing  Stocks  Policy.  Unless 
the  Agency  receives  substantive 
comments  during  the  comment  period 
that  would  merit  its  further  review  of 
this  matter,  the  Agency  intends  to 
permit  the  registrants  to  sell  and 
distribute  the  existing  stocks  for  1  year 
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after  the  effective  date  of  the 
cancellation.  Although  in  its  original 
voluntary  cancellation  letter,  Bayer 
requested  18  months  to  address  any 
remaining  stocks,  in  subsequent 
communication  with  the  Agency,  Bayer 
accepted  a  12-month  period  for  sale  and 
distribution  of  the  existing  stocks. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 
they  are  exhausted,  provided  that  such 
furtiier  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product.  Exception  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  a  Special 
Review  action,  or  where  the  Agency  has 
identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical.  In  this  case,  the  Agency  does 
not  see  a  need  to  deviate  from  these 
general  rules.  Unless  the  Agency 
receives  substantive  comments  during 
the  comment  period  that  would  merit 
further  review  of  this  matter,  the  Agency 
intends  to  permit  existing  stocks  already 
in  the  hands  of  dealers  or  users  to  be 
distributed,  sold,  or  used  until  they  are 
exhausted,  provided  that  such  further 
sale  and  use  comply  with  the  EPA- 
approved  label  and  labeling  of  the 
affected  product. 

ListofSubiects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  June  30,  2003. 
Richard  P.  Keigwin,  Jr., 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  03-17509  Filed  7-10-03;  8:45  amj 

BtLUNG  CODE  6560-SO-S 


SUMMARY:  This  notice  annoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0145,  must  be 
received  on  or  before  August  11,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shaja  R.  Brothers,  Registration  Division 
{7505C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0145;  FRL-7314-8]' 

Fenpyroximate;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  ID  number 
OPP-2003-0145.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 


Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  niay  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiue  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  H»A's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  vdll  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  docmnent  is  selected 
fi-om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  pubhcly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  pubUc 
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viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  conunsnt 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copjoighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

PubBc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  conlact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 


and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoiu- 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be^ble  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0145.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0145.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0145. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0145. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  l.B.l. 


D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
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under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  30,  2003. 

Debra  Edwards. 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Sununaries  of  Petitions 

The  petitioner  summaries  of  the 
pesticide  petitions  are  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  simunaries  of  the  petitions  were 
prepared  by  the  petitioner  and  represent 
the  views  of  the  petitioner.  The  petition 
summary  annoimces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Project  Number 
4  (IR^) 

PP3E65W 

EPA  has  received  a  pesticide  petition 
(3E6519)  from  IR-4,  681  U.S.  Highway 
#1  South,  North  Brunswick.  NJ  08902- 
3390  proposing,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
combined  residues  of  fenpyroximate 
benzoic  acid,  4-[[[(E)-(l,3-dimethyl-5- 
phenoxy-lH-pyrazoI-4-vI) 
methylene]amino]  oxyjmethyl]-,  1,1- 
dimethylethyl  ester]  and  its  z-isomer 
benzoic  acid,  4-[([[(Z)-(1.3-diraethyl-5- 
phenoxy- 1  H-pyrazol-4-yl) 
methyleneIamino]oxy]methyl]-,l,l- 
dimethylethyl  ester)]]  in  or  on  the  raw 
agricultural  commodity  fruit,  pome, 
group  11  at  0.3  parts  per  million  (ppm). 
NichiQo  America,  Incorporated. 

PP2F6437 

EPA  has  also  received  a  pesticide 
petiUon  (2F6437)  from  Nichino 
America,  Inc..  4550  New  Linden  Hill 
Road.  Wihnington,  DE  19808  proposing, 
pursuant  to  section  408(d)  of  the 


FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  by  establishing  tolerances 
for  residues  of  combined  residues  of 
fenpyroximate  benzoic  acid,  4-[([(E)-   . 
(l,3-dimethyl-5-phenoxy-lH-pyrazol-4- 
yl)  methylene]amino]  oxy]methyl]-.  1.1- 
dimethylethyl  ester]  and  its  z-isomer 
benzoic  acid,  4-[[[[(Z)-{l,3-dimethyl-  5- 
phenoxy- 1  H-p  jrazoM-yl ) 
methylene]amino]oxy]methyl]-,l  ,1- 
dimethylethyl  ester)]]  in  or  on  the 
following  raw  agricultural  commodities: 
Cotton,  undelinted  seed  at  0.1  ppm. 
cotton,  gin  byproducts  at  9.0  ppm, 
apple,  fruit  at  0.08  ppm,  and  grape  at  0.3 
ppm.  Additionally.  EPA  has  received 
request  for  tolerances  for  the  combined 
residues  of  fenpyroximate  benzoic  acid. 
4-([[(E)-(1.3-dimethyl-5-phenoxy-lH- 
pyrazol-4-yl)  methylene]amino] 
oxy]methyl]-,  1,1-dimethylethyl  ester] 
and  its  z-isomer  benzoic  acid.  4-[[(((Z)- 
(1.3-dimethyl-5-phenoxy-lH-pjTazol-4- 
yl)methylene]amino]oxy]methyl]-.l.l- 
dimethylethyl  ester)]  and  the  acid 
metabolite  ((E)-4-[(l  ,3-dimethyl-5- 
phenoxypyrazol-4-yl)-methyleneamino 
oxymethyl  benzoic  acid  (M-3)],  all 
expressed  as  fenpyroximate  in  or  on 
milk  at  0.01  ppm;"meat  at  0.02  ppm;  fat 
at  0.8  ppm;  kidney  at  0.5  ppm;  liver  at 
0.5  ppm;  and  meat  byproducts  at  0.01 
ppm  of  cattle,  goats,  hogs,  horses  and 
sheep.  EPA  has  determined  that  the 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions.  This  summary  has  been 
prepared  by  the  Nichino  American,  Inc., 
Wilmington,  DE  19808.  the  registrant. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  fenpyroximate  and  z-  isomer  has  been 
studied  in  cotton,  apples,  grapes,  and 
citrus  and  is  adequately  understood. 

2.  Analytical  method.  As  a  result  an 
enforcement  method  has  been 
developed  which  involves  extraction  of 
fenpyroximate  from  crops  with  acetone, 
filtration,  partitioning  and  cleanup,  and 
analysis  by  gas  chromatography  using  a 
nitrogen/phosphorous  detector.  This 
method  allows  detection  of  residues  at 
or  above  the  proposed  tolerances.  The 
method  has  undergone  independent 
laboratory  validation  as  required  by  PR 
Notices  88-5  and  96-1. 

3.  Magnitude  of  residues — i. 
Magnitude  of  residues  in  crops  field 
residue  trials  meeting.  EPA  study 
requirements  have  been  conducted  at 
the  maximum  label  rate  for  cotton, 
grapes,  and  pome  fruit.  Results  from 


these  trials  demonstrate  that  the  highest 
fenpyroximate  and  z-isomer  residues 
found  will  not  exceed  the  proposed 
tolerances  when  the  product  is  applied 
following  the  proposed  use  directions. 

ii.  Magnitude  of  the  residue  in 
animals — a.  Ruminants.  Maximum 
residues  of  fenpyroximate.  z-isomer. 
and  acid  metabolite  in  a  cattle  feeding 
study  demonstrate  that  the  highest 
fenpyroximate,  z-isomer.  and  acid 
metabolite,  combined  as  fenpyroximate, 
will  not  exceed  the  proposed  tolerances 
in  or  on  milk  (0.01  ppm);  meat  (0.02 
ppm),  fat  (0.8)  ppm,  kidneys  and  liver 
(0.5)  ppm,  and  meat  byproducts  (0.01) 
ppm  in  cattle^oats,  hogs,  horses,  sheep. 

b.  Poultry.  The  maximum  poultry 
dietary  burden  results  from  a  diet 
composed  of  cotton  meal  for  a  total 
dietary  burden  that  is  significantly 
lower  than  the  levels  that  would  require 
the  proposal  of  tolerances  in  poultry. 
This  conclusion  is  based  on  the 
exaggerated  rate  field  crop  studies 
carried  out  on  fenpyroximate  and  the  z- 
isomer.  Therefore,  an  exemption  from 
tolerances  in  poultry  meat,  poultn,'  meat 
by-products,  fat  and  eggs  under  40  CFR 
180.6(a)(3)  and  (b)  is  proposed  as  it  is 
not  possible  to  establish  with  certainty 
whether  finite  residues  will  be  incurred, 
but  there  is.no  reasonable  expectation  of 
finite  residues. 

B.  Toxicological  Profile 

A  full  description  of  the  studies 
describing  the  toxicity  of  fenpyroximate 
can  be  found  in  the  posting  for  the 
import  tolerances  on  hops  and  wine 
grapes  in  the  Federal  Register  of  April 
10,  2001  (66  FR  18561)  (FRL-6773-2). 

1.  Animal  metabolism.  The  qualitative 
nature  of  the  residues  of  fenpyroximate 
and  z-isomer  and  acid  metabolite,  in 
animals  is  adequately  understood. 
Fenpyroximate  was  not  metabolized  to 
volatiles  to  any  significant  degree.  The 
majority  of  either  benzyl  or  pyrazole 
labels  (approximately  70%  to  92%)  is 
excreted  in  the  feces.  Urinary  excretion 
accounts  for  less  (approximately  9%  to 
18%)  of  the  label.  Thus,  feces  aiad  urine 
are  the  major  routes  of  excretion  for 
fenpyroximate.  Tissue  did  not 
accumulate  fenpyroximate  or  its 
metabolites  to  any  great  extent.  The 
greatest  levels  of  label  were  in  liver, 
kidneys,  adrenals,  and  fat  (to  a  lesser 
degree).  In  blood,  nearly  all  the  label  is 
in  the  plasma. 

2.  Endocrine  disruption.  Chronic, 
lifespan,  and  multigenerational 
bioassays  in  mammals  and  acute  and 
subchronic  studies  on  aquatic  organisms 
and  wildlife  did  not  reveal  any 
endocrine  effects  for  fenpyroximate. 
Any  endocrine-related  effects  would 
have  been  detected  in  this 
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comprehensive  series  of  required  tests. 
The  probability  of  any  such  effect  due 
to  agricultural  uses  of  fenpyroximate  is 
negligible. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  The  potential 
dietary  exposure  to  fenpyroximate  has 
been  calculated  from  the  proposed 
tolerances  for  use  on  cotton,  grapes,  and 
pome  fruit.  These  very  conservative 
chronic  dietary  exposure  estimates  used 
the  tolerance  value  for  all  the  raw 
agricultiiral  commodities.  In  addition, 
these  estimates  assume  that  100%  of  the 
crops  contain  fenpyroximate  residues. 

i.  Food.  Chronic  dietary  exposure  to 
fenpjrroximate  was  estimated  on  the 
basis  of  100%  crop  treatment  for  cotton, 
grapes,  and  pome  fruit  and  assuming 
tolerance  level  residues  on  these  crops. 
These  estimated  exposures  were 
compared  to  the  chronic  dietary  RfD  for 
fenpyroximate,  which  has  already  been 
established  by  EPA  at  0.010  milligrams/ 
kilogram/day  (mg/kg/day),  in 
connection  with  the  import  tolerance  on 
wine  grapes  and  hops. 

ii.  Drinking  water.  Laboratory  and 
field  data  have  demonstrated  that 
fenpyroximate  is  immobile  in  soil  and 
will  not  leach  into  ground  water.  Other 
data  show  that  fenpyroximate  is 
virtually  insoluble  in  water.  As  a  result, 
NAI  concludes  that  residues  reaching 
surface  waters  from  field  nmoff  will 
quickly  adsorb  to  sediment  particles  and 
be  partitioned  from  the  water  column. 
Further,  a  screening  evaluation  of 
leaching  potential  for  other  miticides 
was  conducted  using  EPA's  Pesticide 
Root  Zone  Model  (PRZM)  and  Screening 
Concentration  in  Ground  Water  (SCI- 
GROW).  Based  on  this  screening 
assessment,  the  potential  concentrations 
of  fenpjrroximate  and  z-isomer  in  water 
at  depths  of  1  and  2  meters  are 
essentially  zero  (<1  part  per  trillion 
(ppt)).  Surface  water  concentrations 
using  PRZM  and  EXAMS  were 
predicted  in  the  simulated  pond  of 
0.0242  part  per  billion  (ppb). 

2.  Non-dietary  exposure.  There  are  no 
registered  or  proposed  residential  uses 
of  fenpyroximate.  Thus,  a  residential 
exposure  assessment  is  not  required. 
Exposure  to  fenp)rroximate  for  the 
mixer/loader/ground  boom  applicator 
was  calculated  using  the  Pesticides 
Handlers  Exposure  Data  base  (PHED). 
These  PHED  assessments  were  based  on 
a  70  kg  operator  treating  <50  acres  per 
day  using  ground  boom  equipment  on 
both  apples  and  grapes  and  80  acres  per 
day  on  cotton  by  ground  ^plication 
with  an  operator  treating  at  a  maximum 
use  rate  of  0.1  lb  active  ingredient  per 
acre.  All  mixer/loaders  and  workers/ 
operators  were  assumed  to  be  wearing 


gloves,  long  pants  and  long-sleeved 
shirts. 

D.  Cumulative  Effects 

In  consideration  of  potential 
cumulative  effects  of  fenpyroximate  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  to  our 
knowledge  there  are  no  ciurently 
available  data  or  other  reliable 
information  indicating  that  any  toxic 
effects  produced  by  fenpyroximate 
would  be  cumulative  with  those  of  other 
chemical  compounds;  thus  only  the 
potential  risks  of  fenpyroximate  have 
been  considered  in  this  assessment  of  its 
aggregate  exposure. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute.  Using 
the  100%  crop  treatment  scenario  the 
acute  population  adjusted  dose  (aPAD) 
for  the  general  population  is  0.002309 
mg/kg/day.  Of  the  standard  subgroups 
which  are  analyzed  by  the  Dietary 
Exposure  Evaluation  Model  (DEEM),  the 
subgroup  with  the  highest  exposures  is 
infants  (<1  year)  with  an  acute  dietary 
exposure  estimated  at  0.006368  mg/kg/ 
day  (12.74%  of  the  acute  reference 
aRfD).  For  children  in  the  age  brackets 
1-6  years  and  7-12  years,  the  dietary 
exposm-es  are  approximately  0.004716 
mg/kg/day  (9.43%  of  the  aRfD)  and 
0.002581  mg/kg/day  (5.16%  of  the 
aRfD),  respectively.  Males  and  females 
aged  13  and  older  have  an  estimated 
acute  dietary  exposure  of  0.001054  and 
0.000911  mg/kg/day,  respectively 
(2.11%  and  1.82%  of  the  aRfD, 
respectively).  Even  applying  the  Food 
Quality  Protection  Act  (FQPA)  factor  of 
lOX  to  females  aged  13  and  older  the 
percent  aRfD  utilization  is  only  a 
modest  11.82%.  All  values  for 
percentage  utilization  of  the  aRfD  are 
well  below  100%  and  no  value  exceeds 
12.74%. 

ii.  Chronic.  Of  the  standard  subgroups 
which  are  analyzed  by  the  DEEM,  and 
using  the  conservative  estimates,  of 
100%  crop  treatment  scenario,  the 
chronic  population  adjusted  dose 
(cPAD)  for  the  general  population,  is 
approximately  0.0002579  mg/kg/day 
(which  is  2.58%  of  the  RfD).  This  value 
is  based  on  the  no  observed  adverse 
effect  level  (NOAEL)  of  0.97  mg/kg/day 
observed  in  the  chronic  rat  feeding 
study,  the  worse  case  estimate  of 
chronic  dietary  exposure  of 
fenpyroximate  from  cotton,  grape,  and 
pome  fruit  and  a  safety  (uncertainty) 
factor  of  100. 

2.  Non-dietary  exposure — i.  Acute. 
The  margins  of  exposure  relative  to  the 
acute  dietary  endpoint  (5  mg/kg/day) 
are  all  in  excess  of  1.000.  Therefore, 
there  is  a  reasonable  certainty  that  no 


harm  will  occur  from  acute  exposure  to 
crops  treated  at  the  maximuim  labeled 
use  rates  and  minimum  preharvest 
intervals  for  fenpyroximate.  Worker 
exposure  (mixer/loader  and  applicator) 
estimates  provide  for  margins  of  safety 
of  >100  in  all  scenarios.  Worker 
exposure  is  therefore  expected,  to  a 
reasonable  degree  of  scientific  certainty, 
to  be  without  harm.  Based  on  the  above, 
exposures  of  the  U.S.  population  to 
fenpyroximate  associated  with  the  uses 
addressed  in  this  reduced  risk 
submission  are  expected,  to  a  reasonable 
degree  of  scientific  certainty,  to  be 
without  harm. 

ii.  Chronic.  The  margins  of  exposure 
relative  to  the  chronic  dietary  endpoint 
are  all  in  excess  of  1,700.  Therefore, 
there  is  a  reasonable  certainty  that  no 
harm  will  occur  from  chronic  exposure 
to  crops  treated  at  the  maximum  labeled 
use  rates  and  minimum  preharvest 
intervals  for  fenpjrroximate. 

3.  Infants  ana  children — i.  Acute. 
Using  the  100%  crop  treatment 
scenario,  the  subgroup  with  the  highest 
exposures  is  infants  (<1  year)  with  an 
acute  dietary  exposure  estimated  at 
0:006368  mg/kg/day  (12.74%  of  the 
aRfD).  For  children  in  the  age  brackets 
1-6  years  and  7-12  years,  the  acute 
dietary  exposures  are  approximately 
0.004716  mg/kg/day  (9.43%  of  the  aRfD) 
and  0.002581  mg/kg/day  (5.16%  of  the 
aRfD), respectively.  Acute  dietary 
exposure  of  infants  and  children  is 
therefore  expected,  to  a  reasonable 
degree  of  scientific  certainty,  to  be 
without  harm.  Based  on  the  above, 
exposures  of  in^ts  and  children  to 
fenpyroximate  associated  with  the  uses 
addressed  in  this  reduced  risk 
submission  are  expected,  to  a  reasonable 
degree  of  scientific  certainty,  to  be 
without  harm. 

ii.  Chronic.  Using  the  100%  crop 
treatment  scenario,  infants  (less  than  1 
year)  have  the  highest  chronic  exposiue 
(0.0009228  mg/kg/day.  which  is  9.23  % 
of  the  RfD).  For  children  in  the  age 
brackets  1-6  years  and  7-12  years,  the 
dietary  exposures  are  approximately 
0.0005244  mg/kg/day  (5.24%  of  the  RfD) 
and  0.0002733  mg/kg/day  (2.73%  of  the 
RfD),  respectively.  Chronic  dietary 
exposure  of  the  infants  and  children  is 
therefore  expected,  to  a  reasonable 
degree  of  scientific  certainty,  to  be 
without  harm. 

iii.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  fenpyroximate  and 
exposure  data  are  conservatively 
estimated  based  on  data  that  reasonably 
account  for  potential  exposures.  Based 
on  these  risk  assessments,  Nichino 
America,  Inc.  concludes  that,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
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aggregate  exposure  to  combined 
residues  of  fenpyroximate. 

F.  International  Tolerances 

Codex  Maximum  Residue  Levels 
(MRLs)  have  been  established  for 
residues  of  fenpyroximate  and  z-isomer 
on  espies  in  Brazil  at  0.1  ppm,  France 
0.2  ppm,  Japan  1.0  ppm,  Spain  (pome 
firuits)  0.3  ppm,  and  Switzerland  0.2 
ppm.  Codex  MRLs  have  been 
established  on  grapes  in  France  at  0.2 
ppm,  Japan  2.0  ppm,  Spain  0.3  ppm, 
and  Switzerland  0.2  ppm. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPF^2003-0230;  FRL-7316-1] 

2-Etttylhexyl-L-Lactate;  Notice  of  Filing 
a  Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  fiUng  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
identification  (ID)  number  OPP-2003- 
0230,  must  be  received  on  or  before 
August  11,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6304;  e-mail  address: 
boyle.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 


•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  tp  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  antities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0230.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
.whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  This  docket  facility  is 
open  fi'om  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  hitemet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those.docui^ents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  than  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 


Information  claimed  as  CBI  and  other 
information  whose  disclosiu-e  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA  s  electronic  public 
docket  but  vdll  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  docxnnent  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
•  facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The  ' 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or  ' 
delivered  to  the  docket  will  be  * 

transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoiur  comment.  Please 
ensure  that  yoiu-  comments  are 
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submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name^  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  RQM.  This  ensures  that  you  can  be 
identi^d  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  hot  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0230.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  yom-  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  numter  OPP- 
2003-0230.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiired  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 


made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  {7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0230. 

3.  By  band  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0230. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronicaUy 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  siu«  to  submit  your    • 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Sub)ects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  30,  2003. 

Peter  Caulkins,    . 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  smnmary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
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pesticide  chemiud  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

I.  PURAC  America,  Inc.  , 

PPOF6179 

EPA  has  received  a  pesticide  petition 
(PP  OF6179)  from  PURAC  America. 
Inc.,  Ill  Barclay  Boulevard, 
Lincolnshire  Corporate  Center, 
Lincolnshire,  IL  60069  proposing, 
pursuant  to  section  408(d)  of  FFDCA,  21 
U.S.C.  346a(d),  to  amend  40  CFR 
180.950  to  establish  an  exemption  from 
the  requirement  of  a  tolerance  for  2- 
ethylhexyl-L-Iactate.  when  used  in 
accordance  with  good  agricultural  or 
manufactxuing  practice.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Toxicological  Profile 

1.  Acute  toxicity.  The  oral  LDso  of  2- 
ethylhexyl-L-lactate  in  rats  is  greater 
than  2,000  mg/kg  (per  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Guideline  No. 
401).  In  the  acute  oraJ  study,  5  rats  per 
sex,  per  group  were  used.  The  test 
substance  was  diluted  with  water  (20% 
(w/v)  and  given  by  gavage  at  a  dose  of 
10  milligrams/kilogram  (mg/kg). 
Clinical  observations,  mortality,  body 
weights  and  gross  pathological  changes 
were  recorded  during  a  14-day 
observation  period.  Piloerection  was 
seen  for  up  to  4  hoiu^  after  treatment, 
but  no  gross  necropsy  changes  were 
noted. 

2.  Genotoxicity.  Ames  tefsting  of  a 
similar  lactate,  ethyl-L-lactate  did  not 
show  any  activity. 

3.  Reproductive  and  developmental 
toxicity.  Th6  embryotoxicity  and 
teratogenicity  of  aerosolized  2- 
ethylhexyl  lactate  at  200  and  600  mg/m^ 
was  studied.  Only  minor  developmental 
effects,  most  attributable  to  the  stress 
conditions,  and  no  teratogenic  effects 
were  observed. 

4.  Subchronic  toxicity.  Subacute 
inhalation  studies  have  been  conducted 
at  concentrations  up  to  600  mg/m^.  For 
aerosol  exposure,  2-ethylhexyl-L-lactate 
was  noted  to  cause  minimal  damage,  the 
vapor  being  slightly  less  toxic  than  the 
aerosol.  Lactates  do  not  appear  to  cause 
systemic  toxicity,  except  at  very  high 
concentration  (1,800  mg/m^  or  higher). 
These  systemic  effects  may  be 


secondary  to  severe  irritation  seen  at 
high  doses. 

5.  Animal  metabolism.  The  in  vitro 
hydrolysis  of  lactate  esters  (methyl, 
ethyl,  butyl,  pentyl,  isoamyl,  isopropyl. 
isobutyl,  2-ethylhexyl)  in  rat  olfactory 
epithelium  homogenate  has  been 
evaluated.  In  general,  of  the  eight 
lactates  evaluated,  the  rat  nasal 
epithelium  showed  increased  capacity 
to  hydrolyze  the  lactates  and  increased 
affinity  with  increasing  molecidar 
weight  (increase  in  alcohol  chain 
length).  Based  on  the  similarity  of 
effects  and  kinetic  parameters,  it 
appears  that  lactic  acid  is  most  likely 
the  cause  of  the  lactate  toxicity.  The  in 
vitro  hydrolysis  of  2-ethylhexyl  lactate 
and  di-(2-ethylhexyl)-phthalate  by 
homogenates  of  rat  liver,  small 
intestinal  mucosa,  blood,  skin  and 
caecum  content  was  investigated.  The 
study  c(Hicluded  that  2-ethylhexyl- 
lactate  will  be  effectively  hydrolysed 
before,  during  or  rapidly  after 
absorption.  Results  showed  the  most 
rapid  hydrolysis  was  in  the  intestinal 
mucosa,  followed  in  decreasing  order  by 
the  liver,  caecum,  blood,  and  skin. 
,   6.  Metabolite  toxicology.  2- 
Ethylhexyl-L-lactate  is  rapidly    . 
hy(frolyzed  in  the  body  and 
environment  to  lactic  acid  and  2- 
ethylhexanol  (both  are  listed  as  exempt 
from  requirements  for  a  tolerance  under 
40  CFR  180.1001).  Uctic  acid  is  a 
metabolic  break  down  product  of  all 
lactates.  It  is  a  normal  metabolite  in 
hiunans  and  is  found  in  or  added  to 
foods  (21  CFR  172.515).  Endogenous 
production  of  L(+)  lactate  in  a  resting 
human  is  100-124  grams  per  day.  Lactic 
acid  oral  LD50  in  rats  is  3,730  mg/kg.  It 
is  not  aciive  in  mutagenic  tests.  It  will 
produce  skin  and  eye  irritation  at  high 
concentrations.  The  2-ethylhexanol  has 
an  exemption  from  tolerance  under  40 
CFR  180.1001  with  no  limit  on  use  as 
a  cosolvent,  defoamer  or  solvent  for  all 
pesticides  used  before  crop  emerges 
irom  soil  and  in  herbicides  before  or 
after  crop  emergence. 

B.  Aggregate  Exposure 

Non-dietary  exposure.  2-Ethylhexyl-L- 
lactate  will  be  used  at  an  application 
rate  of  between  0.4  and  1.7  lb/acre  as 
part  of  the  emulsion  concentrate  or  as  a 
solvent  for  herbicides,  fungicides, 
insecticides,  and,  other  pesticide 
formulations.  The  low  vapor  pressure 
would  tend  to  keep  airborne  exposure 
low. 

[FR  Doc.  03-17618  Filed  7-10-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0227;  FRL-731&-81 

Lactic  AcW,  n-Butyl  Ester  and  Lactic 
Add,  Ethyl  Ester;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemicai  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  COTtain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0227,  must  be 
received  on  or  before  August  11,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
703-305-6304;  e-mail  address: 
boyle.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricvdtural 
producer,  food  manufact\irer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  1 1 1 ) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufacturing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  hkely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
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the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0227.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
ConJRdential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  docimient 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttpj/www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  pubUc  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  fist  in  EPA  Dockets,  the 
system  will  identify  whether  the 


document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copjoighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensiue  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  nimiber  in  the  subject  line  on 
the  first  page  of  your  conmient.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 


comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
conunent  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
conunent. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0227.  The 
system  is  an  "anonjmious  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  conunent. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0227.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encrjrption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Enviroimiental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 


Federal  Register /Vol.  68.  No.  133 /Friday,  July  n,  2003/  Notices 


41353 


DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0227. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hvkry.,  Arlington.  VA,  Attention: 
Docket  ID  Number  OPP-2003-0227. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  pubhc 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
conunents  by  the  deadline  Lq  this 
noticd' 


7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408{d)(2j; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


List  of  Subjects 

Enviroimiental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  30,  2003. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 

PURAC  America,  Inc. 

PP  5E4510  and  5E4515 

EPA  has  received  an  amendment  to 
pesticide  petitions  PP  5E4510  and 
5E4515  fi'om  PURAC  America,  hic,  111 
Barclay  Boulevard,  Lincohishire 
Corporate  Center,  Lincolnshire,  IL 
60069  proposing,  piursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180  to 
amend  the  existing  exemption  from  the 
requirement  of  a  tolerance  for  lactic 
acid,  n-butyl  ester  (CAS  No.  13S-22-7) 
Bind  lactic  acid,  ethyl  ester  (CAS  No.  97- 
64-3),  to  also  include  lactic  acid,  n- 
butyl  ester,  (S)  (CAS  No.  34451-19-9) 
and  lactic  acid,  ethyl  ester,  (S)  (CAS  No. 
687-47-8)  as  also  exempt  from  the 
requirement  for  a  tolerance  under  40 
C¥K  180.950,  when  used  in  accordance 


with  good  agricvdtiiral  or  manufacturing 
practice. 

The  existing  exemptions  for  lactic 
acid,  ethyl  ester  and  lactic  acid,  butyl 
ester  were  established  using  the  general 
CAS  Registry  Numbers.  These  CAS 
numbers  are  correct  and  do  adequately 
identify  the  chemical  substance. 
However,  the  actual  test  substance  for 
many  of  the  studies  submitted  by 
PURAC  were  performed  using  an 
isomeric  form  of  the  lactate  ester.  The 
form  of  the  lactate  ester  produced  by 
fermentation  bora  sugar  can  be  referred 
to  as  the  L  (+)  or  the  (S)  isomer.  The 
basic  chemical  and  physical  properties 
for  these  stereochemical  isomers  are 
identical  to  that  of  the  general 
substances.  Use  of  both  the  general  CAS 
number  and  the  (S)  isomer  CAS  number 
better  identify  the  product  produced  " 
and  sold  by  PURAC. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EFA  rules  on  the  petition. 

.A.  Toxicological  Profile 

All  data  currently  on  file  for  the 
general  CAS  substances  were  generated 
using  the  (L)  stereoisomer. 

B.  Aggregate  Exposure 

All  data  currently  on  file  for  the 
general  CAS  substances  were  generated 
using  the  (L)  stereoisomer. 

(FR  Doc.  03-17619  Filed  7-10-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-^25-8] 

Federal  Agency  Hazardous  Waste 
Compliance  Docket 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  seventeenth  update  of 
the  Federal  Agency  Hazardous  Waste 
Compliance  Docket,  pursuant  to 
CERCLA  section  12D(c). 

summary:  Section  120(c)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended  by 
the  Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
requires  the  Environmental  Protection 
Agency  (EPA)  to  establish  a  Federal 
Agency  Hazardous  Waste  Compliance 
Dodcet.  The  docket  is  to  contain  certain 
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information  about  Federal  facilities  that 
manage  hazardous  waste  or  from  which 
hazardous  substances  have  been  or  may 
be  released.  (As  defined  by  CERCLA 
section  101(22),  a  release  is  any  spilling, 
leaking,  pimiping,  pouring,  emitting, 
emptying,  discharging,  injecting, 
escaping,  leaching,  dumping,  or 
disposing  into  the  environment.) 
CERCLA  requires  that  the  docket  be 
updated  every  six  months,  as  new 
facilities  are  reported  to  EPA  by  Federal 
agencies.  The  following  list  identifies 
the  Federal  facilities  to  be  included  in 
this  seventeenth  update  of  the  docket 
and  includes  facilities  not  previously 
listed  on  the  docket  and  reported  to  EPA 
since  the  last  update  of  the  docket,  68 
FR  107,  January  2,  2003,  which  was 
current  as  of  FeBruary  4,  2003.  SARA, 
as  amended  by  the  Defense 
Authorization  Act  of  1997,  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedule.  Such  site  evaluation  activities 
will  help  determine  whether  the  facility 
should  be  included  on  the  National 
Priorities  List  (NPL)  and  will  provide 
EPA  and  the  public  with  valuable 
information  about  the  facility.  In 
addition  to  the  list  of  additions  to  the 
docket,  this  notice  includes  a  section 
that  comprises  revisions  (that  is, 
corrections  and  deletions)  of  the 
previous  docket  list.  This  update 
contains  34  additions  and  8  deletions 
since  the  previous  update,  as  well  as 
numerous  other  corrections  to  the 
docket  list.  At  the  time  of  publication  of 
this  notice,  the  new  total  number  of 
Federal  facilities  listed  on  the  docket  is 
2,254. 

DATES:  This  list  is  current  as  of  February 

4.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Electronic  versions  of  the  docket  may  be 

obtained  at  http://www.epa.gov/ 

compliance/clean  up/federal/ 

index.html. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

1.0    Introduction 

2.0    Revisions  of  the  Previous  Docket 

3.0    Process  for  Compiling  the  Updated 

Docket  ' 

4.0    Facilities  Not  Included 
5.0    Facility  Status  Reporting 
6.0    Information  Contained  on  Docket 

Listing 

1.0    Introduction 

Section  120(c)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  42  United  States  Code 
(U.S.C.)  9620(c),  as  amended  by  the 


Superfund  Amendments  and 
Reauthorization  Act  of  1986  (SARA), 
required  the  establishment  of  the 
Federal  Agency  Hazardous  Waste 
Compliance  Docket.  The  docket 
contains  information  on  Federal 
facilities  that  is  submitted  by  Federal 
agencies  to  the  U.S.  Environmental 
Protection  Agency  (EPA)  under  sections 
3005,  3010.  and  3016  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6925,  6930,  and  6937,  and 
under  section  103  of  CERCLA,  42  U.S.C. 
9603.  Specifically,  RCRA  section  3005 
establishes  a  permitting  system  for 
certain  hazardous  waste  treatment, 
storage,  and  disposal  (TSD)  facilities; 
RCRA  section  3010  requires  waste 
generators  and  transporters  and  TSD 
facilities  to  notify  EPA  of  their 
hazardous  waste  activities;  and  RCRA 
section  3016  requires  Federal  agencies 
to  submit  biennially  to  EPA  an 
inventory  of  hazardous  waste  sites  that 
the  Federal  agencies  OAvn  or  operate. 
CERCLA  section  103(a)  requires  that  the 
.National  Response  Center  (NRC)  be 
notified  of  a  release.  CERCLA  section 
103(c)  requires  reporting  to  EPA  the 
existence  of  a  facility  at  which 
hazardous  substances  are  or  have  been 
stored,  treated,  or  disposed  of  and  the 
existence  of  known  or  suspected 
releases  of  hazardous  substances  at  such 
facilities. 

The  docket  serves  three  major 
purposes:  (1)  To  identify  all  Federal 
facilities  that  must  be  evaluated  to 
determine  whether  they  pose  a  risk  to 
human  health  and  the  environment 
sufficient  to  warrant  inclusion  on  the 
National  Priorities  List  (NPL);  (2)  to 
compile  and  maintain  the  information 
submitted  to  EPA  on  such  facilities 
under  the  provisions  listed  in  section 
120(c)  of  CERCLA;  and  (3)  to  provide  a 
mechanism  to  make  the  information 
available  to  the  public. 

The  initial  list  of  Federal  facilities  to 
be  included  on  the  docket  was 
published  on  February  12,  1988  (53  FR 
4280).  Updates  of  the  docket  have  been 
published  on  November  16,  1988  (54  FR 
46364);  December  15.  1989  (54  FR 
51472);  August  22, 1990  (55  FR  34492); 
September  27,  1991  (56  FR  49328); 
December  12, 1991  (56  FR  64898);  July 
17,  1992  (57  FR  31758);  February  5, 
1993  (58  FR  7298);  November  10,  1993 
(58  FR  59790);  April  11,  1995  (60  FR 
18474);  June  27,  1997  (62  FR  34779); 
November  23,  1998  (63  FR  64806);  June 
12,  2000  (65  FR  36994);  December  29. 
2000  (65  FR  83222),  October  2.  2001  (66 
FR  50185),  July  1,  2002  (67  FR  44200), 
and  January  2,  2003  (68  FR  107).  This 
notice  constitutes  the  seventeenth 
update  of  the  docket. 


Today's  notice  is  divided  into  three 
sections:  (1)  Additions,  (2)  deletions, 
and  (3)  corrections.  The  additions 
section  lists  newly  identified  facilities 
that  have  been  reported  to  EPA  since  the 
last  update  and  that  now  are  being 
included  on  the  docket.  The  deletions 
section  lists  facilities  that  EPA  is 
deleting  from  the  docket.  The 
corrections  section  lists  changes  in 
information  about  facilities  already 
listed  on  the  docket. 

The  information  submitted  to  EPA  on 
each  Federal  facility  is  maintained  in 
the  docket  repository  located  in  the  EPA 
Regional  office  of  the  Region  in  which 
the  facility  is  located  (see  53  FR  4280 
(February  12.  1988)  for  a  description  of 
the  information  required  imder  those 
provisions).  Each  repository  contains 
the  documents  submitted  to  EPA  imder 
the  reporting  provisions  and 
correspondence  relevant  to  the  reporting 
provisions  for  each  facility.  Contact  the 
following  docket  coordinators  for 
information  on  Regional  docket 
repositories: 

Gerardo  Millan-Ramos  (HBS),  US  EPA 
Region  1.  #1  Congress  St.,  Suite  1100, 
Boston,  MA  02114-2023,  (617)  918- 
1377. 

Helen  Shannon  (ERRD).  US  EPA  Region 
2,  290  Broadway,  18th  Floor,  New 
York,  NY  10007-1866,  (212)  637- 
4260. 

Philip  Ofosu  (6SF-RA),  US  EPA  Region 

6,  1445  Ross  Avenue,  Dallas.  TX 

75202-2733.  (214)  665-3178. 
D.  Karla  Asberry  (FFSC).  US  EPA 

Region  7,  901  N.  Fifth  Street,  Kansas 

City,  KS  66101,  (913)  551-7595. 
Alida  Karas  (ERRD),  US  EPA  Region  2, 

290  Broadway,  New  York,  NY  10007- 

1866,  (212)  637-4276. 
Cesar  Lee  (3HS50),  US  EPA  Region  3, 

1650  Arch  Street,  Philadelphia,  PA 

19107,  (215)  814-3205. 
Gena  Townsend  (4WD-FFB),  US  EPA 

Region  4,  61  Forsyth  St.,  SW,  Atlanta, 

GA  30303,  (404)  562-8538. 
Laura  Ripley  (SE-5J),  US  EPA  Region  5, 

77  W.  Jackson  Blvd.,  Chicago,  IL 

60604,  (312)  886-6040. 
Stan  Zawistowski  (EPR-F),  US  EPA 

Region  8,  999  18th  Street,  Suite  500, 

Denver,  CO  80202-2466,  (303)  312- 

6255. 

Philip  Armstrong  (SFD-9-1),  US  EPA 
Region  9,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  (415)  972-3098. 

Ken  Marcy  (ECL-115),  US  EPA  Region 
10, 1200  Sixth  Avenue,  Seattle,  WA 
98101,(206)553-2782. 

Monica  Lindeman  (ECL,  SACU2),  US 
EPA  Region  10, 1200  Sixth  Avenue, 
Seattle,  WA  98101,  (206)  553-5113. 
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2 JO    Revisions  of  the  Previous  Docket 

Following  is  a  discussion  of  the 
revisions  of  the  previous  docket, 
including  additions,  deletions,  and 
corrections. 

2.1    Additions 

[Today,  34  facilities  are  being  added  to 
the  docket,  primarily  because  of  new 
information  obtained  by  EPA  (for 
example,  recent  reporting  of  a  facility 
pursuant  to  RCRA  sections  3005,  3010, 
or  3016  or  CERCLA  section  103).  SARA, 
as  amended  by  the  Defense 
Authorization  Act  of  1997,  specifies 
that,  for  each  Federal  facility  that  is 
included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedule. 

Of  the  34  facilities  being  added  to  the 
docket,  none  are  facilities  that  have 
reported  to  the  NRC  the  release  of  a 
reportable  quantity  (RQ)  of  a  hazardous 
substance.  Under  section  103(a)  of 
CERCLA,  a  facility  is  required  to  report 
to  the  NRC  the  release  of  a  hazardous 
substance  in  a  quantity  that  equals  or 
exceeds  the  established  RQ.  Reports  of 
releases  received  by  the  NRC,  the  U.S. 
Coast  Guard  (USCG),  and  EPA  are 
transmitted  electronically  to  the 
Transportation  Systems  Center  at  the 
U.S.  Department  of  Transportation 
(DOT),  where  they  become  part  of  the 
Emergency  Response  Notification 
System  (ERNS)  database.  ERNS  is  a 
national  computer  database  and 
retrieval  system  that  stores  information 
on  releases  of  oil  and  hazardous 
substances.  Facilities  being  added  to  the 
docket  and  facilities  already  listed  on 
the  docket  for  which  an  ERNS  report 
has  been  filed  are  identified  by  the 
notation  "103(a)"  in  the  "Reporting 
Mechanism"  column. 

It  is  EPA's  policy  generally  not  to  list 
on  the  docket  facilities  that  are  small- 
quantity  generators  (SQG)  and  that  have 
never  generated  more  than  1 ,000 
kilograms  (kg)  of  hazardous  waste  in 
any  single  month.  If  a  facility  has 
generated  more  than  1,000  kg  of 
hazardous  waste  in  any  single  month 
(that  is,  if  the  facility  is  an  episodic 
generator),  it  will  be  added  to  the 
docket,  hi  addition,  facilities  that  are 
SQGs  and  have  reported  releases  under 
CERCLA  section  103  or  hazardous  waste 
-  activities  pursuant  to  RCRA  section 
3016  will  be  listed  on  the  docket  and 
will  undergo  site  evaluation  activities, 
such  as  a  PA  and,  when  appropriate,  an 
SI.  All  such  facilities  will  be  listed  on 
the  docket,  whether  or  not  they  are 
SQGs  pursuant  to  RCRA.  As  a  result, 
some  of  the  facilities  that  EPA  is  adding 
to  the  docket  today  are  SQGs  that  had 


not  been  listed  on  the  docket  but  that 
have  reported  releases  or  hazardous 
waste  activities  to  EPA  under  another 
reporting  provision. 

In  the  process  of  compiling  the 
documents  for  the  Regional  repositories, 
EPA  identified  a  number  of  facilities 
that  had  previously  submitted  PA 
reports,  SI  reports, Department  of 
Defense  (DoD)  Installation  Restoration 
Program  (IRP)  reports,  or  reports  under 
another  Federal  agency  environmental 
restoration  program,  but  do  not  appear 
to  have  notified  EPA  under  CERCLA 
section  103.  Section  120(c)(3)  of 
CERCLA  requires  that  EPA  include  on 
the  docket,  among  other  things, 
information  submitted  under  section 
103.  In  general,  section  103  requires 
persons  in  charge  of  a  facility  to  provide 
notice  of  certain  releases  of  hazardous 
substances.  The  reports  under  various 
Federal  agency  environmental 
restoration  programs  may  contain 
information  regarding  releases  of 
hazardous  substances  similar  to  that 
provided  pursuant  to  section  103.  EPA 
believes  that  CERCLA  section  120(c) 
authorizes  the  agency  to  include  on  the 
docket  a  facility  that  has  provided 
information  to  EPA  through  documents 
such  as  a  report  under  a  Federal  agency 
environmental  restoration  program, 
regardless  of  the  absence  of  section  103 
reporting.  Therefore,  some  of  the 
faciUties  that  EPA  is  adding  today  are 
being  placed  on  the  docket  because  they 
have  submitted  the  dociunents 
described  above  that  contain  reports  of 
releases  of  hazardous  substances. 

EPA  also  includes  privately  owned, 
government-operated  (POGO).facilitios 
on  the  docket.  CERCLA  section  120(c) 
requires  that  the  docket  contain 
information  submitted  under  RCRA 
sections  3005,  3010,  and  3016  and 
CERCLA  section  103,  all  of  which 
impose  duties  on  operators  as  well  as 
owners  of  facilities.  In  addition,  other 
subsections  of  CERCLA  section  120  refer 
to  facilities  "owned  or  operated"  by  an 
agency  or  other  instrumentality  of  the 
Federal  government.  That  terminology 
clearly  includes  facilities  that  are 
operated  by  the  Federal  government, 
even  if  they  are  not  owned  by  it. 
Specifically,  CERCLA  section  120(e), 
which  sets  forth  the  duties  of  the 
Federal  agencies  after  a  facility  has  been 
listed  on  the  NPL,  refers  to  the  Federal 
agency  that  "owns  or  operates"  the 
facility,  hi  addition,  the  primary  basis 
for  assigning  responsibility  for 
conducting  PAs  and  Sis,  as  required 
when  a  facility  is  listed  on  the  docket, 
is  Executive  Order  12580,  which  assigns 
that  responsibility  to  the  Federal  agency 
having  "jurisdiction,  custody,  or 
control"  over  a  facility.  An  operator  may 


be  deemed  to  have  jurisdiction,  custody, 
or  control  over  a  facility. 

2.2  Deletions 

Today,  8  facihties  are  being  deleted 
firom  the  docket  for  various  reasons, 
such  as  incorrect  reporting  of  hazardous 
waste  activity,  change  in  ownership, 
and  exemption  as  an  SQG  under  RCRA 
(40  CFR  262.44).  Facilities  being  deleted 
no  longer  will  be  subject  to  the 
requirements  of  CERCLA  section  120(d). 

2.3  Corrections 

Changes  necessary  to  correct  the 
previous  docket  were  identified  by  both 
EPA  and  Federal  agencies.  The  changes 
needed  varied  from  simple  changes  in 
addresses  or  spelling  to  corrections  of 
the  recorded  name  and  ownership  of  a 
facility.  In  addition,  some  changes  in 
the  names  of  facilities  were  made  to 
establish  consistency  in  the  docket. 
Many  new  entries  are  simply 
corrections  of  typographical  errors.  For 
each  facility  for  which  a  correction  has 
been  entered,  the  original  entry 
(designated  by  an  "O"),  as  it  appeared 
in  the  February  12,  1988  notice  or 
subsequent  updates,  is  shown  directly 
below"  the  corrected  entry  (designated  by 
-  a  "C")  for  easy  comparison. 

3.0    Process  for  Compiling  the  Updated 
Docket 

In  compiling  the  newly  reported 
facilities  for  the  update  being  published 
today,  EPA  extracted  the  names, 
addresses,  and  identification  numbers  of 
facilities  from  four  EPA  databases — 
ERNS,  the  Biennial  Inventory  of  Federal 
Agency  Hazardous  Waste  Activities,  the 
Resource  Conservation  and  Recovery 
hiformation  System  (RCRIS),  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
hiformation  System  (CERCLIS)— that 
contain  information  about  Federal 
facilities  submitted  under  the  four 
provisions  listed  in  CERCLA  section 
120(c). 

Extensive  computer  checks  compared 
the  current  docket  list  with  the 
information  obtained  from  the  databases 
identified  above  to  determine  which 
facilities  were,  in  fact,  newly  reported 
and  qualified  for  inclusion  on  the 
update.  In  spite  of  the  quality  assurance 
efforts  EPA  has  undertaken,  state-owned 
or  privately  owned  facilities  that  are  not 
operated  by  the  Federal  government 
may  have  been  included.  Such  problems 
are  caused  by  procedures  historically 
used  to  report  and  track  data  on  Federal 
facilities;  EPA  is  working  to  resolve 
them.  Representatives  of  Federal 
agencies  are  asked  to  write  to  EPA's 
docket  coordinator  at  the  following 
address  if  revisions  of  this  update 
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information  are  necessciry:  Augusta  K. 
Wills,  Federal  Agency  Hazardous  Waste 
Compliance  Docket  Coordinator, 
Federal  Facilities  Enforcement  Office 
(Mail  Code  2261A),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20004. 

4.0    Facilities  Not  Included 

As  explained  in  the  preamble  to  the 
original  docket  (53  FR  4280).  the  docket 
does  not  include  the  following 
categories  of  facilities  (note,  however, 
that  any  of  these  types  of  facilities  may, 
when  appropriate,  be  Usted  on  the  NPL): 

•  Facilities  formerly  owned  by  a 
Federal  agency  and  now  privately 
owned  will  not  be  listed  on  the  docket. 
However,  facilities  that  are  now  owned 
by  another  Federal  agency  will  remain 
on  the  docket  and  the  responsibility  for 
conducting  PAs  and  Sis  will  rest  with 
the  cmrent  owner. 

•  SQGs  that  have  never  produced 
more  than  1 ,000  kg  of  hazardous  waste 
in  any  single  month  and  that  have  not 
reported  releases  under  CERCLA  section 
103  or  hazardous  waste  activities  under 
RCRA  section  3016  will  not  be  listed  on 
the  docket. 

•  Facilities "that  are  solely 
transporters,  as  reported  under  RCRA 
section  3010,  will  not  be  listed  on  the 
docket. 

5.0    Facility  Status  Reporting 

EPA  has  expanded  the  docket 
database  to  include  information  on  the 
NFRAP  status  of  listed  facilities. 
Indicating  NFRAP  status  allows  easy 
identification  of  facilities  that,  after 
submitting  all  necessary  site  assessment 
information,  were  found  to  warrant  no 
further  involvement  on  the  part  of  EPA 
at  the  time  of  the  status  change. 
Accordingly,  the  docket  database 
includes  the  following  facility  status 
codes: 

U=Undetermined 

N=No  further  remedial  action  planned 
(NFRAP) 

NFRAP  is  a  term  used  in  the 
Superfund  site  assessment  program  to 
identify  facilities  for  which  EPA  has 
found  that  currently  available 
information  indicates  that  listing  on  the 
NPL  is  not  likely  and  further  assessment 
is  not  appropriate  at  the  time.  NFRAP 
status  does  not  represent  an  EPA 
determination  that  no  environmental 
threats  are  present  at  the  facility  or  that 
no  further  environmental  response 
action  of  any  kind  is  necessary.  NFRAP 
status  means  only  that  the  facility  does 
not  appear,  from  the  information 
available  to  EPA  at  this  time,  to  warrant 
listing  on  the  NPL  and  that,  therefore, 
EPA  anticipates  no  further  involvement 


by  EPA  in  site  assessment  or  cleanup  at 
the  facility.  However,  additional 
CERCLA  response  actions  by  the 
Federal  agency  that  owns  or  operates 
the  facility,  whether  remedial  or 
removal  actions,  may  be  necessary  at  a 
facility  that  has  NFRAP  status.  The 
status  information  contained  in  the 
docket  database  is  the  result  of  Regional 
evaluation  of  information  taken  directly 
from  CERCUS.  (CERCLIS  is  a  database 
that  helps  EPA  Headquarters  and 
Regionsd  personnel  manage  sites, 
programs,  and  projects.  It  contains  the 
official  inventory  of  all  CERCLA  (NPL 
and  non-NPL)  sites  and  supports  all  site 
planning  and  tracking  functions.  It  also 
integrates  financial  data  from 
preremedial,  remedial,  removal  and 
enforcement  programs.)  The  status 
information  was  taken  from  CERCLIS 
and  sent  to  the  Regional  docket 
coordinators  for  review.  The  results  of 
those  reviews  were  incorporated  into 
the  status  field  in  the  docket  database. 
Subsequently,  an  updated  list  of 
facilities  having  NFRAP  status  (those  for 
which  an  "N"  appears  in  the  status 
field)  was  generated;  the  list  of  updates 
since  the  previous  publication  of  the 
docket  is  being  published  today. 

Important  limitations  apply  to  the  list 
of  facilities  that  have  NFRAP  status. 
Fust,  the  information  is  acciu-ate  only  as 
of  February  4,  2003.  Second,  a  facility's 
status  may  change  at  any  time  because 
of  any  number  of  factors,  including  new 
site  information  or  changing  EPA 
policies.  Finally,  the  list  of  facilities  that 
have  NFRAP  status  is  based  on  Regional 
review  of  CERCLIS  data,  is  provided  for 
information  purposes  only,  and  should 
not  be  considered  binding  upon  either 
the  Federal  agency  responsible  for  the 
facility  or  EPA. 

The  status  information  in  the  docket 
database  will  be  reviewed  and  a  new  list 
of  facilities  classified  as  NFRAP  will  be 
published  at  each  docket  update. 

6.0    Information  Contained  on  Docket 
Listing 

As  discussed  above,  the  update 
information  below  is  divided  into  three 
separate  sections.  The  first  section  is  a 
list  of  new  facilities  that  are  being  added 
to  the  docket.  The  second  section  is  a 
list  of  facilities  that  are  being  deleted 
from  the  docket.  The  third  section 
comprises  corrections  of  information 
included  on  the  docket.  Each  facility 
listed  for  the  update  has  been  assigned 
a  code(s)  that  indicates  a  more  specific 
reason(s)  for  the  addition,  deletion,  or 
correction.  The  code  key  precedes  the 
lists. 

SARA,  as  amended  by  the  Defense 
Authorization  Act  of  1997,  specifies 
that,  for  each  Federal  facility  that  is 


included  on  the  docket  during  an 
update,  evaluation  shall  be  completed 
in  accordance  with  a  reasonable 
schedule.  Therefore,  all  facilities  on  the 
additions  list  to  this  fifteenth  docket 
update  must  submit  a  PA  and,  if 
warranted,  an  SI  to  EPA.  The  PA  must 
include  existing  information  about  a  site 
and  its  surrounding  environment, 
including  a  thorough  examination  of 
human,  food-chain,  and  environmental 
targets,  potential  waste  sources,  and 
migration  pathways.  From  information 
in  the  PA  or  other  information  coming 
to  EPA's  attention,  EPA  will  determine 
whether  a  follow-up  SI  is  required.  An 
SI  augments  the  data  collected  in  a  PA. 
An  SI  may  reflect  sampling  and  other 
field  data  that  are  used  to  determine 
whether  further  action  or  investigation 
is  appropriate.  This  policy  includes  any 
facility  for  which  there  is  a  change  in 
the  identity  of  the  responsible  Federal 
agency.  The  reports  should  be  submitted 
to  the  Federal  facilities  coordinator  in 
the  appropriate  EPA  Regional  office. 

The  facilities  listed  in  each  section  are 
organized  by  state  and  then  grouped 
alphabetically  within  each  state  by  the 
Federal  agency  responsible  for  the 
facility.  Under  each  state  heading  is 
listed  the  name  and  address  of  the 
facility,  the  Federal  agency  responsible 
for  the  facility,  the  statutory  provision(s) 
under  which  the  facility  was  reported  to 
EPA,  and  the  correction  code(s). 

The  statutory  provisions  under  which 
a  facility  reported  are  listed  in  a  colunm 
titled  "Reporting  Mechanism." 
Applicable  mechanisms  are  listed  for 
each  facility:  for  example  3010,  3016, 
and  103(c). 

The  complete  list  of  Federal  facilities 
that  now  make  up  the  docket  and  the 
complete  list  of  facilities  classified  as  no 
further  remedial  action  planned 
(NFRAP)  are  not  being  published  today. 
However,  the  lists  are  available  to 
interested  parties  and  can  be  obtained  at 
http://www.epa.gov/compIiance/ 
cleanup/federal/index.html  or  by 
calling  the  HQ  Docket  Coordinator  at 
(202)  564-2468.  As  of  today,  the  total 
nmnber  of  Federal  facilities  that  appear 
on  the  docket  is  2,254. 

Dated:  July  2,  2003. 

David  J.  Kling, 

Director,  Federal  Facilities  Enforcement 
Office. 

Docket  Revisions 

Categories  of  Revisions  for  Docket 
Update  by  Correction  Code 

Categories  for  Deletion  of  Facilities 

(1)  Small-Quantity  Generator 

(2)  Not  Federally  Owned 

(3)  Formerly  Federally  Owned 
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W)  No  Hazardous  Waste  Generated 

(5)  (This  correction  code  is  no  longer 
used.) 

(6)  Redundant  Listing/Site  on  Facility 

(7)  Combining  Sites  Into  One  Facility/ 
Entries  Combined 

(8)  Does  Not  Fit  Facility  Definition 

(9)  (This  correction  code  is  no  longer 
used.) 

(10)  (This  correction  code  is  no  longer 
used.) 

(11)  (This  correction  code  is  no  longer 
used.) 

(12)  (This  correction  code  is  no  longer 
used.) 

(13)  (This  correction  code  is  no  longer 
used.) 

(14)  (This  correction  code  is  nolonger 
used.) 


Categories  for  Addition  of  Facilities 

(15)  Small-Quantity  Generator  With 
Either  a  RCRA  3016  or  CERCLA  103 
Reporting  Mechanism 

(16)  One  Entry  Being  Split  Into  Two/ 
Federal  Agency  Responsibility  Being 
Split 

(17)  New  Information  Obtained 
Showing  That  Facility  Should  Be 
Included 

(18)  Facility  Was  a  Site  on  a  Facility 
That  Was  Disbanded;  Now  a  Separate 
Facility 

(19)  Sites  Were  Combined  Into  One 
Facility 

{19A)  New  Facility 

Categories  for  Corrections  of 
Information  About  Facilities 

(20)  Reporting  Provisions  Change 


(20A)  Typo  Correction/Name  Change/ 
Address  Change 

(21)  Changing  Responsible  Federal 
Agency  (New  Responsible  Federal 
Agency  Must  Submit  proof  of 
previously  performed  PA.  which  is 
subject  to  approval  by  EPA) 

(22)  Changing  Responsible  Federal 
Agency  and  Facility  Name  (New 
Responsible  Must  Submit  proof  of 
previously  performed  PA,  which  is     , 
subject  to  approval  by  EPA) 

(23)  New  Reporting  Mechanism  Added 
at  Update 

(24)  Reporting  Mechanism  Determined 
to  Be  Not  Applicable  After  Review  of 
Regional  Files 

Note:  Further  information  on  definitions  of 
categories  can  be  obtained  by  calling  Augusta 
K.  Wills,  the  HQ  Docket  Coordinator  at  (202) 
564-2468. 


Federal  Agency  Hazardous  Waste  Compliance  Docket  #17— Additions 


Facility  nanie 


FWS— Stuttgart  Army 
Airfield. 

FWS— Arthur  R.  Mar- 
shall Loxahatchee  Na- 
tional Wildlife 
Refuge— Boneyard 
Site. 

FWS— Great  White 
Heron  National  Wildlife 
Refuge-Navy  Skeet 
Range. 

Cedar  Rapids  (EX)  Na- 
tional Guard  Target 
Range. 

Forties  (EX)  Survival 
Training  Annex. 

Mcconnell  Titan  11-2  . 

Mcconnell  Titan  11-8  . 


Address 


6  Miles  N.  of  Stuttgart  ... 
10216  Lee  Road 


City 


McConnell  Titan  11-12  . 

McConnell  Titan  11-15  . 

McConnell  Titan  11-17  .. 
McConnell  Titan  11-18  .. 

FWS— D'Artwnne  Na- 
tional Wildlife  Refuge. 

FWS— Upper  Ouachita 
National  Wildlife  Ref- 
uge. 

FWS— Assal)et  River 
National  Wildlife  Ref- 
uge. 

FWS— Nomans  Land  Is- 
land National  Wildlife 
Refuge. 

FWS— Oxtxjw  National 
Wildlife  Refuge. 

Fork— Control 


FWS— Aroostook  Na- 
tnnal  Wildlife  Refuge. 

Jefferson  Barracks  (EX) 
Target  Range. 


Boca  Chica  Naval  Air 
Station. 


4  Miles  N  of  Iowa  City, 
19MilesS/SWof 
Cedar  Rapkjs. 

5  Miles  U/U\N  of  Lyndon 

7  Mile  N  of  El  Dorado  ... 
9  Miles  E  of  Winfield  on 

U.S.  Hwy  160. 
2  Miles  S  of  Conway 

Springs  State  Hwy  49. 
2.5  Miles  SE  of  Rago  & 

1/2  Mile  E  of  Sta. 
4  Miles  NE  of  Kingman 
2  Miles  W  of  St.  Joe,  E 

of  Cheney  Reserv. 
11372  Hwy  143 


Stuttgart 

Boynton  Beach  .. 


State 


Key  West 


Cedar  Rapids  .... 


Lyndon 


El  Dorado 
Tesdale  .... 


Con^y 
Raigo 


Kingman 
St  Joe  ... 


11372  Hwy  143 


73  Weir  Hill  Road 


73  Weir  Hill  Road 


73  Weir  Hill  Road 


Farmerville 
Farmerville 

SudtMjry  


Sudbuiy IMA 


AR 

FL 

i 

FL 

LA 

KS 

KS 
KS 

KS 

KS 

KS 
KS 

LA 

LA 

MA 


Zip  code 


End  of  Hutschenreuter 

Rd. 
97  Refuge  Road 


90  Miles  South  of  St. 
Louis  2  Miles  SE  of 
Arcadia. 


Sudtxjry  ... 
Glen  Arm  . 
Limestone- 
Arcadia  .... 


MD 
ME 
MO 


72160 

33437- 
4796 


33041 


52401 


68451 

67042 
67156 

67031 

67128 

67068 
67543 

71241- 
0401 

71241- 
0401 

01776- 
1420 

01776- 
1420 

01776- 
1420 
21057 

04750- 
9743 
63621 


Agency 


Interior  ... 
Intenor  ... 

Interior  ...". 


Corps  of  Rapids 
Engineers, 
Civil. 

Corps  of  Engi- 
neers, Civil. 

Air  Force 

Air  Force 


Reporting 
mechanism 


Air  Force 

Air  Force 

Air  Force 
Air  Force  , 

Interior  .... 

Interior  .... 


Interior  

Interior  

Interior  

Defense  ... 

Inferior  

Agricutture 


103c 
3016 

3016 

103c 

103c 

103c 
103c 

103c 

103c 

103c 
103c 

3016 

3016 

3016 

3016 

3016 
103c 
3016 
103c 


Code 


19A 
19A 

19A 

19A 
19A 

igA 

19A 

19A 

19A 

19A 
19A 

19A 

19A 

19A 

19A 

19A 
IQA 
19A 
19A 
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ADDITIONS— Continued 

FaciKty  name 

Address 

City 

State 

Zip  code 

Agency 

Reporting 
mechanism 

Code 

Marquand  (EX)  Gap 

NW  t/4  Sectian  18. 

Marquand  

MO 

63655 

Agriculture  

1030 

19A 

Filter  Annex  P-700. 

T32N.  R8E. 

Military  Personnel 

9700  Page  Avenue 

St  Louis  

MO 

63132 

General  Services 

103c 

19A 

Records  Center  (EX). 

Administratk>n. 

FWS— Currituck  National 

P  0.  Box  39 

Knotts  Island 

NC 

27950- 
0039 

Interior 

3016 

19A 

Wlkjlite  Refuge 

FWS-Great  Bay  Na- 

100 Merrimac  Drive 

Newington 

NH 

03801- 

Interior  

3016 

19A 

tional  Wildlife  Refuge. 

2903 

FWS-Malheur  NWR: 

E  of  Hwy  205  at  35  Mi  S 

Princeton  

OR 

97721 

Interior  

3016 

19A 

Buena  Vista  Stn. 

of  Bums,  25  Mi  SE  of 
Princeton  T29S  R31E, 
WM,  Hamey  County. 

: 

FWS— Cutebra  National 

P.O.  Box  190 

Culebra 

PR 

00775 

Interior  

3016 

19A 

Wildlife  Refuge. 

FWS— Desecheo  Na- 

P.O. Box  510 

Boqueron 

PR 

00622- 

Interior  

3016 

19A 

tional  Wildlife  Refuge. 

0510 

FWS— Matagorda  Island 

P.O.  Box  100 

Austwell  

TX 

77950- 

Interior  

3016 

19A 

National  Wildlife  Ref- 

0100 

uge. 

Virginia  Ordnance  Works 

Main  Street 

Glen  Wilton 

VA 

24438 

Agriculture  

Air  Force 

103c 
103c 

19A 
19A 

Ar4G— Four  Ukes  Sta- 

12414 Andrews  Rd, 
T24N  R42E  S30. 

Cheney  

WA 

99004 

tion. 

FWS— Little  Pend  Oreille 

1310  Bear  Creek  Rd, 

Colvilte 

WA 

99114 

Interior  

3016 

19A 

NWR:  Landfill. 

3.5  Mi  S  of  Coh/ille. 

FWS— Tumboll  NWR: 

26010  S  Smith  Rd,  3.5 

Cheney  

WA 

99004 

Interior  

3016 

19A 

Smith  Road  Site. 

Mi  S  of  Cheney. 

FWS— UmatiMa  NWR: 

Whitcomb  Isl,  off  Hwy 

Paterson  

WA 

99345 

Interior 

3016 

19A 

WWtcomb  Island  Unit.. 

14,  2  Mi  E  of 
Whitcomb,  9  Mi  W  of. 
Baterson.  T5N  R25E, 
WM,  Benton  County. 

> 

FWS— Witlapa  NWR:  SE 

SE  Long  Island.  8.5  Mi 

llwaco  

WA 

98624 

Interior 

3016 

19A 

Long  Island  Area  Site. 

NE  of  llwaco  -f46  42 
N,  - 123.933  W. 

FWS— Cokevilte  Mead- 

c/o Seedskadee  Na- 

Green River 

WY 

82935- 

Interior  

3016 

19A 

ows  Natk>nal  WIMIife 

tional  Wildlife  Refuge. 

0700 

Refuge. 

P.O.  Box  700. 

FEDERAL  Agency  Hazardous  Waste  (Compliance  Docket  Update  #17— Deletions 


Facility  name 


Casmalia  Resources 

San  Gabriel  Area  1  4 

NPL  Site. 
New  England  Regional 

Latxjratory. 
Edward  Hines  Medk^al 

Center  Hospital. 
Port  Washington  Post . 

OffKe. 

DEA-Austin  

DEA-Dallas  

Lackland  Training  Center 


Address 


NTU  Rd  

San  Gabriel  Valley  . 

60  Westvlew  St  

5th  &  Roosevelt  Rd 

104  E  Main  


3410  Far  WBlvd  #220  .. 

1880  Regal  Row 

Ray  Ellison  Dr  &  Hwy  90 


City 


Casmalia 

Los  Angeles 


Lexington 

Hines  

Port  Washington . 

Austin 

Dallas 

San  Antonio 


State 


CA 
CA 

MA 

IL 

Wl 

TX 
TX 
TX 


Zip  code 


93429 
90001 

02173 

60141 

53094 

78731 
75235 
78236 


Agency 


EPA 


EPA  

Veterans  Affairs 
Postal  Service  ... 


Justice  ... 
Justice  ... 
Air  Force 


Reporting 
mechanism 


103a  3010 
3010 

3010  103a 

3010 

3010 

3010 
3010 

3005  3010 
3016 


Code 


Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #17— Corrections 


Facility  name 

Address 

City 

State 

Zip  Code 

Agency 

Reporting 
mechanism 

Code 

FAA— Betttes  Statkwi  

FAA— Betties  Statkxi  

FAA— Farewell  Statwn  .. 

FAA— Fairwell  Station  .... 

Betties  Airport  66°54'  N 

151°41'W. 

Betties  Airport 

T28N  R25W  S15&22 

Seward  Meridian. 
62D30M24SN, 

153D53M37SW. 

Betttes 

Betttes 

FareweN 

McGrath 

AK 

AK 
AK 

AK 

99726 

99726 
99627 

99627 

Transportation  ... 

Transportation  ... 
Trans(X>rtatk>n  ... 

Transportation  ... 

103c  3016 

103c  3016 
3010  103c 

3016 
3010  103c 

3016 

20A 
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Facility  name 


FAA— Sisters  Island 
FAA— Sisters  Island 


Address 


FAA— Strawl)erry  Point  .. 


FAA — Strawt}erry  Point  .. 
FWS— AK  Maritime  Nwr: 
Cape  Yakak  AWS  Site. 
FWS— AK  Maritime  Nwr: 
Cape  Yal<ak  AWS  Site. 
FWS— Alaska  Maritime 
NWR:  Agattu  Island 
AWR/Nav  Aid. 
FWS— Alaska  Maritime 
NWR:  Agattu  Island 
AWR/Nav  Aid. 
FWS— Alaska  Maritime 

NWR:  Attu  Island. 
FWS— Alaska  Maritime 

NWR;  Attu  Island. 
FWS— Alaska  Maritime 

NWR:  Kiska  Island. 
FWS— Alaska  Maritime 

NWR:  Kiska  Island. 
FWS— Alaska  Maritime 
NWR;  Tanaga  Island, 
FWS— Alaska  Maritime 
NWR;  Tanaga  Island. 
FWS— Arctk:  NWR;  Grif- 
fin Point  Dewline  Stag- 
ing Site. 
FWS— Arctk:  NWR;  Grif- 
fin Point  Dewline  Stag- 
ing Site. 
FWS— Arctic  NWR; 
Nuvagapak  Dewline 
Site. 
FWS— Arctic  NWR; 
Nuvagapak  Dewline 
Site. 
Tongass  NF;  Bokan 
Mountain  Mine  AKA 
Ross  Adams  Mine. 
Tongass  NF;  Ross- 
Adams  Mine. 
Coosa  River  Storage 

Annex. 
Coosa  River  Storage 

Annex. 
FWS— Wheeler  National 

Wildlife  Refuge. 
Wheeler  National  Wildlife 

Refuge. 
Gunter  Annex 

Gunter  Air  Force  Station 

Millwood  Reservoir  


T43S  R62E  S3  &  T42S 

R62E  S34,  CRM. 
58d10M40SN. 

135d15M24SW. 
Point  Bentinck  Nav  Aids, 

ME  Hinchinbrook  Isl. 

+60.3966°  N, 

- 146.0875°  W. 
Point  Bentinck  Nav  Aids 
Yakak  Peninsula  SW 

Adak  Isl. 
Yakak  Peninsula  SW 

Adak  Isl. 
20  Mi  SW  of  Shemya  .... 


20  Mi  SW  of  Eareckson 
AFB. 

30  Mi  NW  of  Eareckson 

AFB. 
30  Mi  NW  of  Eareckson 

AFB. 
300MiWofAtka  


City 


Juneau 
Juneau 


State 


Hinchinbrook  Is- 
land. 


Cordova 
Adak  


300  Mi  W  of  Atka 


65  Mi  W  of  Adak  Naval 

Facility. 
65  Mi  W  of  Adak  Naval 

Facility. 
70d04M00SN, 

142D54M00SW,  18  Mi 

E  of  City. 
70dO4MO0SN, 

142D54M00SW,  18  Mi 

E  of  City. 
35  Mi  E  of  Kaktovik 


Adak  

Shemya 

Shemya 

Shemya 
Shemya 

Atka  

Atka  

Adak  

Adak  

Kaktovik 


35  Mi  E  of  Kaktovik 


Prince >)f  Wales  Is,  33 
Mi  SE  of  Cy. 

Prince  of  Wales  Island, 

33  Mi  SW  of  City. 
4  Miles  NE  Hwy  202  .... 


Millwood  Resident  Engi- 
neers Office. 

BIA— Inspiration  Cnsld. 
Copper-Oxhide  Area. 

BLM — Inspiration  Inspi- 
ration Con.  Copper- 
Oxhide  Area. 

BIA— Somerton  Landfill 


2700  Refuge  Head- 
quarters Road. 
PO  Box  1643 


Kaktovik  .. 
Kaktovik  .. 
Kaktovik  .. 
Hydaburg 


55  South  Lemay  Plaza  .. 
U.S.  231  &  Dalride  Road 

Route  1  

Route  1  

Sec  22-28,  33-36.  2-4 

T1N&SR14E. 
T1NR15ES2,  5,  13,  15, 

18. 

S  of  AZ  95  at  16th.  St  & 
Ave  B. 


Ketchikan  .... 
Talladega  .... 
Talladega  .... 

Decatur 

Decatur 

MAFB 

Montgomery 

Ashdown , 

Ashdown 

Miami 

4  Mi  W  of 


Somerton 


AK 
AK 
AK 

AK 
AK 

AK 

AK 

AK 

AK 
AK 
AK 
AK 
AK 
AK 
AK 

AK 

AK 

AK 

AK 

AK 

AL 

AL 

AL 

AL 

AL 

AL 

AR 

AR 

AZ 

AZ 

AZ 


Zip  Code 


99803' 
99803 
99574 

99574 
99546 

&9546 

99546 

99546 

99546 
99546 
99547 
99547 
99546 
99546 
99747 

99747 

99747 

99747 

99922 

99919 

35160 

35160 

35603- 
5202 
35602 

36112 

36112 

71822 

85539 
85501 

85350 


Agency 


Transportation 
Transportatron 
Transportation 


TransportatkKi 
Interior  


Interior 
Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior  . 

Interkx  . 

Interkx  . 

Interior  . 

Interior  . 


Agriculture 

Agriculture 

Army  

Army  

Interior  

Army  

Air  Force  ... 
Air  Force  ... 


Corps  of  Engi- 
neers, Civil. 

Corps  of  Engi- 
neers, Civil. 

Interior  


Interior 
Interkx 


Reporting 
mechanism 


103c 
103c 
103c  3010 

103c 
1036  3016 

103c 

103c  3016 

103c 

103c  3016 
103c 

103c  3016 
103c 

103c  3016 
103c 
103c  3016 

103c 

103c  3016 

103c 

103c 

103c 
103c 
103c 

3016  103c 
3016  103c 

103c  3016 

3010 
103c  3016 

3010 
103c 

103c 

103c 

103c 

1p3c 


Code 


20A 


20A,  23 


23 


20A,23 


23 


23 


23 


23 


23 


20A 


20A 


20A,  21 


20A 


20A 


20A 


20A 
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Facility  name 


Address 


BIA— Somerton  Landfill 
Luke  Air  Force  Base  .... 


Luke  Air  Force  Base 


WAPA— liberty  Sub- 
station. 
WAPA— liberty  Sub- 
-   station. 
BLM — Rinconada  Mine 

BLM — Rinconda  Mine  .. 

Energy  Technology  En- 
gineering Center. 

Energy  Tectinotogy  En- 
gineering Center. 

Former  ENGFLDACT 
West  San  Bmno. 

Former  NAVFAC  Engi- 
neering Field  Activity 
West. 

Former  MCAS€I  Toro  . 


S  of  AZ  95  at  16th  St 

and  Ave  B. 
Litchfield  &  Glendale 

Roads. 

Bounded  by  1-8  &  Mexi- 
can Borcter. 

Tuthill  Road  And  Broad- 
way. 
Nr  Buckeye 


T30S,  R  14E,  Sec  21, 
S  Vz  Mt  Diabto  ME 

Sy2,  Sec21,T30s, 
RUE,  Mt  Diablo 

Santa  Susana  Mount — 
Top  of  Woolsey  Can- 
yon. 

Santa  Susana  Mountain 


900  Commodore  Dr 
900  Commodore  Dr 


EEPB  Fac  Mgmt  Dept 


El  Toro  Marine  Corps  Air  |  EEPB  Fac  Mgmt  Dept 
Station. 


Atlantic  Ave  at  Main  St 


W  End  of  City 


Hwy  101  at  Stevens 
Creek. 


Former  NAS  Alameda 


Alameda  Naval  Air  Sta- 
tk>n. 


Fomrier  NAS  Moffett 
Field. 


Moffett  Field  Naval  Air 
Station. 


Former  NAS  Moffett  129  ARRG/CC 

Field— ANG  129th  Cav. 
Moffett  Field  Air  National  !  129  ARRG/CC 

Guard.  ' 

Former  Naval  Civil  Engi-    I  NCBC 

neering  Lat>oratory. 


Civil  Engineering  Lal>- 
oratory. 


NCBC 


Former  Naval  Housing 
Area— San  Pedro. 

Portsmouth  Naval  Hous- 
ing Area. 

Former  NAVFAC 
Centen/ille  Beach. 

Centen/ille  Beach  Naval 
Facility. 

Former  NOSC  Azusa j  Hwy  39 


25th  St  &  El  Anna  Dr 
25th  St  &  El  Anita  Dr . 
I  Centen/ille  Beach  Rd 
Centerville  Beach  Rd 


City 


Somerton 
Glendale  . 

Gila  Bend 


Buckeye  

Buckeye  

Paso  Robles 


San  Luis  Obispo 

County. 
Simi  Valley 


SimI  Hills  ... 

San  Bruno 
San  Bruno 

Santa  Ana  . 
Santa  Ana  . 
Alameda  ... 


Alameda 


Moffett  Field 


Moffett  Field 


Moffett  Field  .... 

Sunnyvale 

Port  Hueneme 

Port  Hueneme 

San  Pedro  

San  Pedro  

Femdale  

Femdale  

Azusa  


State 


AZ 
AZ 

AZ 

AZ 
AZ 

CA 
CA 
CA 

CA 

CA 
CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 
CA 
CA 
CA 
CA 


Zip  Code 


85309 

85337 

85326 
85326 
93446 

93064 

93063 

94066 
94066 

92709 

92709 

94501 

93550 

94035 

94035 

94035 
94031 
93043 

93043 

90732 

95536 
95536 
91702 


Agency 


Interior  ... 
Air  Force 

Air  Force 

Energy  ... 
Energy  ... 
Interior  ... 
Interior  ... 
Energy  ... 


Energy 

Navy  ... 
Navy  ... 


Navy 

Navy 

Navy 

Navy 

Navy 

Navy 

Navy 
Navy 
Navy 

Navy 

Navy 
Navy 

[  Navy 
!  Navy 
j  Navy 


Fteporting 
mechanism 


103c 

3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3010  103a 

3010  103a 

103c  3016 

103c  3016 

3005  3016 

3010 

103c 
3005  3016 

3010 

103c 
103c 

103c 


3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
3010  103c 

3016 
3010  103c 

3016 
3010  103a 

103c 

3016 
3010  103a 

103c 

3016 
103c 

103c 

103c  3010 

3016 
103c  3010 

3016 
3010  3016 

103c 


Code 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 
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Facility  name 


Address 


Azusa  Naval  Ocean  Sys- 
tems Center. 
MC8  Camp  Pendleton  ... 


Camp  Pendleton  Marine 
^rps  Base. 


MCLB  Barstow 


Barstow  Marine  Corps 
Logistics  Base. 


MCMWTC  Bridgeport  .... 

Bridgeport  Marine  Corps 
Mountain  Warfare 
Training. 

NAF  El  Centre  


Hwy39  ... 
Bldg2631 

Bldg2631 


3  Miles  East  of  Barstow 
on  140. 


Barstow  . 


Hwy  108  at  Pickle 

Meadows. 
Pickle  Meadows  ... 


El  Centro  Naval  Air  Fa- 
cility. 


II 


Naval  Postgraduate 
School-Annex. 

Montery  Naval  Post- 
graduate School 
Annex. 

NAV8ASE  Coronado- 
Arnphibious  Base. 

Coronado  Naval  Am- 
phibious Base. 

NAVCOMTELSTA  San 
Diego-NRTF  Dixon. 

Dixon  Naval  Radio 
Transmitting  Facility. 

NAVWPNSTA  Seal 
Beach-Concord  Det. 

Concord  Naval  Weapons 
Station. 

NAVWPNSTA  Seal 

Beach-Pomona  Annex. 
Pomona  Naval  Industrial 

Reserve  Ordnance 

Plant. 
Navy  Gunnery  Range 

Chocolate  Mtn-Seal 

Camp. 
Chocolate  Mtn  Aerial 

Gunnery  Range-Seal 

Camp  Area. 
Sanda  National  Latrara- 

tory. 

Sandia  National  Labora- 


1605  3rd  St-BWg  214  ... 


RteSO 


1  Grace  Hopper  Ave 
1  Grace  Hopper  Ave 


Hwy  75  on  Silver  Strand 


On  Rte  75  on  The 
Strand. 

Radio  Station  Rd  .. 

Radio  Station  Rd  .. 

10  Delta  St 


10  Delta  St 


1675  Mission  Blvd 


City 


Azusa  

Camp  Pendleton 

Camp  Pendleton 

Barstow 


Barstow 


Bridgeport 
Briijgeport 

El  Centro  . 

El  Centro  . 

Monterey  ... 
Monterey ... 


Coronado 


*^^ 


VA  West  Los  Angeles 
Healthcare  Center. 


Pomona/Mission  Boule- 
vard. 

3  Miles  East  of  Niland  . 
Niland  Nearest  Town  .... 


San  Diego 


Dixon  .... 
Dixon  .... 
Concord 

Concord 

PonfK)na 
Pomona 


7261  East  Ave 


701 1  East  Avenue 


11296  Wilshire& 
SawfeHe  Blvd. 


Niland 


Imperial  County 
Livermore 


Uvemwre 


Los  Angeles 


State 


CA 
CA 

CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 
CA 

CA 

CA 

CA 
CA 
CA 

CA 

CA 
CA 

CA 

CA 

CA 

CA 

CA 


Zip  Code 


91702 
92055 

92055 

92311 

92311 

93517 
93517 

92243 

92234 

93943 
93940 

92118 

91255 

95620 
95620 
94520 

94520 

91769 
91766 

92557 

92557 

94550 

94550 

90073 


Agency 


Navy 
Navy 

Navy 

Navy 

Navy 

Navy 
Navy 

Navy  , 

Navy  . 

Navy  . 
Navy  . 

Navy  . 

Navy  . 

Navy  . 
Navy  .. 
Navy  .. 

Navy  .. 


Reporting 
mechanism 


Navy 

Navy  

Navy  ....: 

Navy  

Energy 

Energy 

Veterans  Affairs 


3010  3016 

103c 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 
30(»3010 

3016 

103c 

103a 
3010  103c 

3016 
3010  103c 

3016 

3005  3010 

103c  . 

3016 

103a 
3005  3010 

103c 

3016 

103a 
3010 

3010 


3010  103c 

3016 

103a 
3010  103c 

3016 

103a 
103c  3016 

130c  3016 

3005  3016 

103c 

3010 
3005  3016 

103c 

3010 
103c  3010 

103c  3010 


Code 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


20A 


103c 


103c 


3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
103c  3010 


20A 


20A 


20A 


20A 


41362 


Federal  Register/ Vol.  68,  No.  133 /Friday,  July  11.  2003 /Notices 


Federal  Agency  Hazardous  Waste  Compliance  Docket  Update  #17— Corrections— Continued 


Facility  name 


Address 


City 


11296  Wilshire  & 
Sawfelle  Blvd. 
Western  &  25th  Sts 


Los  Angeles  Medical 
Center. 

White  Point  Former  Nike 
Site. 

White  Point  Former  Nike 
Site.  I 

Hamilton  Air  Force  Base   j  Hamilton  Air  Force  Base 

Hamilton  Army  Air  Field     |  Hamilton  Army  Air  Field 

BLM— South  Fork  Land- 
fill. 

BLM— South  Fork  Land- 
fill. 


Western  &  25th  Sts 


T40nNR3E  Sec  26 
T40NR3E  Sec  26 


2591  Whitehall  Neck 
Road. 

Route  1,  Box  147  


FWS— Bombay  Hook 
National  V^dHfe  Ref- 
uge. 

FWS— Bombay  Hook 
National  Wildlife  Ref- 
uge, j 

BLM — Olustee  Dump |  Hwy  90  &  Olustee  Bat- 

I     tiefield  R 

BLM— Olustee  Dump Hwy  90  &  Olustee  Bat- 

I     tiefield  R. 

NavalComplex  Apra         |  Apra  Hartx)r  Naval  Com- 
Hartx)r-Dental  Center.    '      plex. 

Guam  Naval  Dental  Clin-  ■  FPO  

ic.  I 


Naval  Housing  S 
Finegayan-Fonmer  CB 
Landfill. 

Finegayan  Housing 
Abandoned  Dump. 

Navy  PWC  Guam- 
Former  Piti  Power 
Plant. 

Guam  Naval  Station  


Marine  Camp  H.M. 

Smith. 
Camp  H.M.  Smith  . 


Naval  Complex  Pearl 
Hartxjr-Submarine 
Base. 

Pearl  Hartxir  Naval  Sub- 
marine Base. 

Saylorville  Reservoir  And 
Recreation  Area. 

Polk  County  (EX)  Na- 
tional Guard  Target 
Range. 

USA  Fort  Campbell 


HO,  101st  Airbome  Div 
(AASLT)  Ft.  Campbell. 

VA  Medical  Center  Alex- 
andria. 

Alexandria  Medical  Cen- 
ter. 

Hanscom  Field/Hanscom 
Air  Force  Base. 


Hanscom  Field/Hanscom 
Air  Force  Base. 


Near  Parte  Rd  &  Coral 
Tree  Dr. 

Naval  Communications 

Center. 
Piti  Harbor  


Navy  Public  Wks  Ctr 


Halawa  Heights  Head- 

quarters-Aiea. 
Halawa  Heights  Rd  .... 


Naval  Submarine  Base 


AFZB-FE-CE 


HWY  41-A  N  at  State 
Line. 

Hwy  165  and  HWY  71   .. 

Shreveport  HWY  2.5m  N 

66  ABW/CC,  120 
Greenier  Street. 


3245  ABG/CC  Environ- 
mental Site  66CES4/ 
CEVR  12th  Grenier 
Street. 


Los  Angeles 
San  Pedro  .. 
San  Pedro  .. 


Novate  

Novato  

Monte  Vista 


Southfork 
Smyrna  ... 


Smyrna 


Olustee  

Olustee  

Piti 

San  Francisco 
P^edo 


S  Finegayan 
Piti 


Agana 


Aiea  

Camp  Smith  . 
Peart  Harbor 

Peart  Hartxjr 

Johnston  


Bedford 


State 


Fort  Campbell  .. 

Fort  Campbell  .. 

Alexandria 

Alexandria 

Bedford 


CA 

CA 

CA 

CA 
CA 
CO 

CO 

DE 

DE 

PL 
FL 
GU 
GU 
GU 

GU 
GU 

GU 

HI 
HI 
HI 

HI 

lA 
lA 

KY 

KY 

LA 
LA 
MA 

MA 


Zip  Code 


90732 


I 


94947 
94947 
81144 

81144 

19977- 
2912 

19977 


32072 


96925 

96630- 
1670 
96929 


96630 
96915 

96630 

96701 
96861 
96860 

96860 


42223 


42223 


71306- 
9004 


01731 


01731 


Agency 


Veterans  Affairs 

Air  Force 

Air  Force 


Air  Force 

Army  

Interior  ... 


Interior 
Interior 

Interior 

Interior 
Interior 
Navy  ... 
Navy  ... 
Navy  ... 


Navy 
I  Navy 

Navy 

Navy 

i  Navy 

Navy 

Navy 


Corps  of  Engi- 
neers, Civil. 
Army  


Army  

Army  

Veterans  Affairs 
Veterans  Affairs 
Air  Force 


Air  Force 


Reporting 
mechanism 


103c  3010 

103c 

103c 

103c 
103c 
103c 

103c 

103c  3016 

103c 

103c 
103c 

3016  103c 
3016 
103c 


103c 

3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3010  3016 

103c 
3010  3016 

103c 
3010  103a 

103c 

3016 
3010  103a 

103c 

3016 
103c 


103c 


3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3010  103c 

3010 

3005  3010 

3016 

103c 

103a 
3005  3010 

3016 

103c 

103a 


Code 


20A 

20A,  22 
20A 

20A,  23 


20A 


20A,  23 


20A 


20A 


20A 


20A 


20A,  22 


20A 


20A,  23 


20A 


I! 
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Facility  name 


FWS— Patuxent  Re- 
search Refuge. 
FWS— Patuxent  Wildlife 

Research  Center. 
Naval  Electronic  Sys- 
tems Eng  Act  St 
Inigoes. 
Saint  Inigoes  Naval 
Bectronic  System  Eng 
Activity. 
FWS— Seal  Island  Na- 
tional Wildlife  Refuge. 
FWS— Seal  Island  Na- 
tional Wildlife  Refuge. 
Air  Force  (EX)  Plant  # 

84: 
Air  Force  (EX)  Plant  # 

84. 
FWS— Bozeman  Fish 
Technology  Center. 
FWS — Bozeman  Fish 

Tech  Center. 
FWS— Red  Rock  Lakes 
National  Wildlife  Ref- 
uge. 
FWS— Red  Rock  Lakes 
National  Wildlife  Ref- 
uge. 
FWS— Clay  County  Wa- 
terfowl Production 
Area-McMurtrey  Marsh. 
FWS— Rainwater  Basin 
Wetlands  Manage- 
ment District. 
VA  Asset  Management 

Service. 
Hillsborough  Supply 

Depot. 
Utah  Test  &  Training 

Range. 
Utah  Test  &  Training 

Range. 
FWS— Klamath  Forest 
NWR:  Toxaphene 
Cow  Dip  Pit. 
FWS— Klamath  Forest 
NWR:  Toxaphene 
Cow  Dip  Pit. 
Allegheny  National  For- 
est. 
Allegheny  National  For- 
est. 
Former 
NAVAIRWARCEN 
Warminster — 8  Waste 
Areas. 
Warminster  Naval  Air 
Warfare  Center. 

FWS— Erie  National 
Wildlife  Refuge. 

FWS— Erie  National 
Wildlife  Refuge. 

FWS— John  Heinz  Na- 
tional Wildlife  Refuge 
at  Finicum. 

FWS-John  Heinz  Natl 
Wildlife  Refuge  at 
Tinicum. 


Address 


12100  Beech  Forest 

Road. 
Rt  197&PowdemiillRd 


Villa  Road  Off  Rte  5 
St  Inigoes  


City 


P.O.  Box  1077  . 
P.O.  Box  1077:. 
Lambert  Airport 
Lambert  Airport . 


4050  Bridger  Canyon 
Road. 

4050  Bridger  Canyon 
Road. 

27820  Southside  Cen- 
tennial Road. 

Monkla  Star  Rt,  28  Mi  E 

P.O.  Box  1686 

P.O.  Box  1686 

152  Route  206  South  .... 
Route  206 


Immediately  SW  of 
Wendover.     . 


T30S  R10E  S19  WiHam- 
ette  Meridian. 

T30SR10E  SI  9  Willam- 
ette Meridian. 

222  Liberty  Street  Box 

847. 
222  Liberty  Street  Box 

847. 
Jacksonville  Road  and 

Route  132. 


NAVFAC- 
NORTHDIV.code  114. 

11 926  Wood  Duck  Lane 

Rd  1,  Wood  Duck  Lane 

2  Intemational  Plaza, 
Suite  104. 

Scott  Plaza  2,  Suite  104 


Laurel 

Laurel 

Saint  Inigoes 

Saint  Inigoes . 


Calais 

Calais 

St  Louis  .. 
St  Louis  .. 
Bozeman 
Bozeman 
Lima 


Lakeview  . 
Kearney  .. 
Kearney  .. 


Hillsborough 

Hillsborough  Twp 

Wendover 

Wendover  

Chiloquin 

Chiloquin 


Warren 

Warren 

Warminster 

Warminster 

Guys  Mills  ... 
Guys  Mills  ... 
Philadelphia 

Philadelphia 


State 


MD 
MD 
MD 

MD 

ME 
ME 
MO 
MO 
MT 
MT 
MT 

MT 

NE 

NE 

NJ 
NJ 
NV 
NV 
OR 

OR 

PA 
PA 
PA 

PA 

PA 
PA 
PA 

PA 


Zip  Code 


20708- 
4036 
20708 

20684 

20684 

04169 
04169 


Air  Force 

84 
59715- 

4050 
59715- 

8433 
59739- 

9709 

59739 


68848- 

1686 

68847 


08844 
06853 
89883 
89835 
97624 

97624 

16365 

18974 

19112 


16327- 
9499 
1«37 

19113- 
1505 

19113 


Agency 


Interior 
Interior 
Navy  ... 


Navy 


Interior 

Interior 

Navy  ... 

103c. 

Interior 

Interior 

Interior 

Interior 

Interior 

Interior  . 


Veterans  Affairs 
Veterans  Affairs 

Air  Force 

Air  Force 

Interior  


Interior 

Agriculture 
Agriculture 
Navy  


Navy 


Interior 
Interior 
Interior 

Interior 


Reporting 
mechanism 


3016  103c 

3010 
3016  103c 

3010 
3010  103c 


3010  103c 

103c  3016 

103c 

103c 

3010  3016 
3010 
3010  3016 

3016 

103c  3016 

103c 

103c  3010 
103c  3010 
103c 
103c 
103c  3016 

103c 

103c  3016 

103c  3016 

3005  3010 
3016 
103c 

3005  3010 

3016 

103c 
103c  3016 

lOSc 

103c  3016 

103c  3016 


Code 


20A 


20A 


23 


21 


20A.  23 


20A,  23 


20A,  23 


20A 


20A 


23 


20A 


20A 


20A.23 


20A 
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Facility  name 


Pittsburgh  Naval  Reac- 
tors Office. 

Bettis  Atomic  Power 
Laboratory. 


Address 


P.O.  Box  109 


814  Pittsburgh!  McKees- 
port  Blvd. 


FWS— NInigret  National  I  Shoreline  Plaza,  Route 

Wildlife  Refuge.  j      1A,  P.O.  Box  307. 

FWS— Ninigret  National  |  P.O.  Box  307 

Wildlife  Refuge. 


FWS— Sachuest  Point 
National  Wildlife  Ref- 
uge. 

FWS— Sachuest  Point 
National  Wildlife  Ref- 
uge. 

FWS— Tmstom  Pond 
National  Wildlife  Ref- 
uge. 

FWS— Trustom  Pond 
National  Wildlife  Ref- 
uge. 

Chattanooga  Garage  .... 


Chattanooga  Garage 


Anthony  Federal  Con-ec- 
tional  Institution. 

Anthony  Federal  Correc- 
tional Institution. 

Bureau  of  Engraving  and 
Printing  Western  Cur- 
rency Facility. 

Bureau  of  Engraving  & 
Printing. 

Moore  Air  Base 

Moore  Air  Base 


Shoreline  Plaza,  Route 
1A,  P.O.  Box  307. 

P.O.  Box  307 

Matunuck  Road  

P.O.  Box  307 


412  East  10th  St  

412  East  10th  St  

15  Mi  W.  of  El  Paso 
15  Mi  W  of  El  Paso  . 


Midway- Island  Naval  Air 
Station. 

Midway  Island  Naval  Air 
Facility. 

Green  River  Launch 
Complex. 

Green  River  Launch 
Complex. 

Tooele  Army  Depot 
(North  Area). 

Tooele  Army  Depot 
(North  Area). 

Central  Intelligence 
Agency  Headquarters. 

Central  Intelligence 
Agency  Headquarters. 

Defense  Mapping  Agen- 
cy. 

Hemdon  Site  

FWS— Eastem  Shore  of 
Virginia  National  Wild- 
life Refuge. 

FWS— Eastem  Shore  of 
Virginia  Natl  Wildlife 
Refuge. 

FWS — Fishemians  Is- 
land National  Wildlife 
Refuge. 

FWS-Fishermans  Island 
National  Wildlife  Ref- 
uge. 


9000  Blue  Mound  Rd— 1 
Mile  South  FM. 

9000  Blue  Mound  Rd  .... 

Rte3.  Bid  6017,  Box 

1004. 
6  Miles  North  of  Alton 

Texas,  Route  6017. 
USNAVY  NAS  Midway  .. 


FPO 


I  1.2  Mi  SE  of  Green 
i      River. 
1  Mi  SE  of  Town  .... 


3  Mi  S  of  Tooele  on 

Hwy36. 
3  Mi  S  of  Tooele  on 

Hwy36. 
Route  123 


Route  123 

925  Springvale  Road 

925  Springvale  Road 
5003  Hallet  Circle 


RFD  1,  Box  122b 
Fisherman  Island  . 
RFD  I.Box  122b 


City 


West  Mifflin  . 

West  Mifflin  . 

Chartestown 
Charlestown 
Charlestown 

Middletown  . 

Wakefield 

Charlestown  . 


Chattanooga 
Chattanooga 

Anthony  

Anthony  

Fort  Worth  ... 


Fort  Worth  

Mission  

Edinburg  

Midway  Islands 
San  Francisco  . 

Green  River 

Green  River 

Tooeie 

Tooele 

McLean  

Washington 

Great  Falls 


Hemdon 

Cape  Charles 


Cape  Chartes 
Cape  Charles 
Cape  Charies 


State 


PA 

PA 

Rl 
Rl 
Rl 

Rl 

Rl 

Rl 

TN 
TN 
TX 
TX 
TX 

TX 

TX 

TX 

UM 

MQ 

UT 

UT 

UT 

UT 

VA 

DC 

VA 

VA 
VA 

VA 

VA 

VA 


Zip  Code 


15122- 
0109 

15122- 
0109 

02813- 
0307 
02813 

02813- 
0307 

02813 


02879 
02813 
37401 

79821 
88021 
76131 

76131 

78539 

78539 

96614 

96614- 
1200 
84525 

84523 

84074 

84074 

22101 

20505 

22066 

22070 
23310- 
1128 

23310 


23310- 
1128 

23310 


Agency 


Energy 

Energy 

Interior 
Interior 
Interior 

Interior 

Interior 

Interior 


Tennessee  Val- 
ley Authority. 

Tennessee  Val- 
ley Authority. 

Justice  


Justice  .. 
Treasury 


Treasury  .; 
Agriculture 
Agriculture 

Navy  

Navy  

Army  

Army  

Arniy  

Army  

CIA 

CIA 

Defense  .... 


Anny  ..' 
Interior 


Interior 
Interior 
Interior 


Reporting 
mechanism 


3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
3016  103c 

3016  103c 

103c  3016 

103c 

103c  3016 

103c 

103c 
103c 
3010 
3010 
3010  103c 

3010 

103c  3016 
103c  3016 

3016  103a 

103c 
3016  103a 

103c 
103c 


103c  3016 


103c 


Code 


20A 


20A 


20A,  23 


20A,  23 


20A 


20A 


20A,  23 


20A 


20A 


20A 


103c 

103c  3010 

23 

103c 

3010  103c 

20A.  23 

3010 

laTc 

20A,  22 

103c 

3016  103c 
3010 

20A 

3016  103c 
3010 

20A,  23 
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I  i    Facility 


name 


FWS— Plum  Tree  Island 
National  Wildlife  Ref- 
uge. 

FWS— Plum  Tree  Island 
National  Wildlife  Ref- 
uge. 

FWS— Necedah  Wildlife 
Refuge. 

FWS— Necedah  Wildlife 
Refuge. 

BLM— Cody  Landfill  


Address 


BLM— Cody  Landfill  

Hoe  Creek  Underground 

Coal  Gasification 

Project. 
Hoe  Creek  Underground 

Coal  Gasifrcation 

Project. 


4005  Sandpiper  (Road 
P.O.  Box  6286 


City 


W7996  20th  Street  West 

W7996  20th  W 

1  Mile  West  of  Hwy 
120— SO  of  Cody. 

T52NR101WSEC20  

WV2  SWV4  T47N  R72W 

531  Hoe  Creek  Road  .... 


Virginia  Beach  .. 

Virginia  Beach  ... 

Necedah  

Necedah  

Cody  


State 


Cody  .. 
Gillette 


Gillette 


VA 

VA 

Wl 

Wl 

WY 

WY 
WY 

WY 


Zip  Code 


23456- 
4347 

23456 


54646- 
7531 
54646 

82414 


82716 


82717 


Agency 


Interior 

Interior 

Interior 

Interior 

Interior 

Interior 
Energy 

Energy 


Reporting 
mechanism 


103c  3016 

103c 

3010  3016 

3010 

103c 

103c 
103c  3016 

103c  3016 


Code 


20A.  23 


20A,23 


20A 


20A 


FEDERAL  AGENCY  HAZARDOUS  WASTE  COMPLIANCE  DOCKET  UPDATE  #17— NFRAP  STATUS  CHANGES 


Facility  name 


Address 


FS— Tongass  NF:  Tonka 
Log  Transfer  Facility. 

FWS— AK  Maritime  Nwr 
Cape  Yakak  AWS  Site. 

Gunter  Annex  , 


Muscle  Shoals  Power 
Service  Center. 


Banry  M.  Goldwater  Air 

Force  Range. 
Golden  FakxMi  Company 
Luke  Air  Force  Base  


7.75  Mi  SW  of  Petersburg 

Yakak  Peninsula  SW  Adak 

Isl. 
55  South  Lemay  Plaza  

AL  Hwy  133  


City 


State 


Beale  Air  Force  Base 


BLM — Adin  Transfer  Sta- 
tion. 

BLM— Kem  Valley  Sanitary 
Landfill. 

BLM— Needles  Landfill 

BLM-Nipton  Unauthorized 
LandfHI. 

Camp  Parks  Communrca- 
tion  Anr)ex. 

Campbell  Postal  Service  ... 

Fonmer  NAVFAC 

Centerville  Beach. 
NAF  Ei  Centro  


23rd  St./1M  West  of  Ave  B 
Litchfield  &  Glendale 
Roads. 


Petersburg  ... 

Adak 

MAFB  


Muscle 
Shoals. 


Phoenix  . 

Yuma 

Glendale 


6451  BSt 


1  Mi  SE  of  Adin;  T.39N, 

R9E,  Sec  27. 
T25S,  R33E,  N'/4  SWy4 

Sec  35,  MDM. 

T89R25ESec18 

1  Mi  NW  of  Nipton  


Former  NAS  Moffett  FieW- 

ANG  129th  Cav. 
Former  Naval  Housing 

Area— San  Pedro. 
Fort  Hunter  Liggett  


6594  ABS/CC  Onizuka  Air 

Force  Base. 
1587  Dell  Avenue  

Centen«lle  Beach  Road  .... 

1605  3rd  St-BWg  214 


Beale 


AK 
AK 
AL 
AL 

AZ 

AZ 
AZ 

CA 


Zip  Code 


129  ARRG/CC 


FSrGdden  Jubilee  Mine  .... 


25th  St  &  El  Anita  Dr 
Fort  Hunter  Liggett  .... 


T37N  R8W  S4  NE'/i 


Adin  

CA 

Kemville 

CA 

Needles  

Nipton 

CA 
CA 

Pleasanton  .. 

CA 

Campbell  

CA 

Femdale  

CA 

El  Centro  

CA 

Moffett  ReM 

CA 

San  Pedro  ... 

CA 

Jokxi 

CA 

Trinity  Center 

CA 

99833 
99546 
36112 
35660 

85309 

85364 
85309 

95903 

96006 

93238 

92363 
92624 

94088 

95008 

95536 

92234 

94035 
90732 
93928 

96091 


NFRAP  status 


Agericy 


NFRAP  

NFRAP  

NFRAP  

Undetermined 

NFRAP  


NFRAP 
NFRAP 


NFRAP 

NFRAP 

NFRAP 

NFRAP 
NFf^P 

NFRAP  . 

NFRAP  . 

NFRAP  . 

NFRAP  . 

NFRAP  . 
NFRAP  . 
NFRAP  . 

NFRAP  .. 


Agriculture 

Interior 

Air  Force 

Tennessee 
Valley 
Auttiority 

Air  Force 
Air  Force 
Air  Force 

Interior 

Intenor 

Interior 
Interior 

Air  Force 

Postal 

Service 
Navy 

Navy 

Navy 
Navy 
Army 

Agriculture 


Reporting 
mechanism 


3010 
103c  3016 

103c  3016 

3010 
3005  3010 

3016 

103a 

103c 
103c 

103c 
3005  3010 

3016 

103c 
3005  3010 

103c 

3016 

103a 
103c  3016 

1030  3016 

103c 
103c 

3010  103c 

103c 

103c  3010 

3016 
3005  3010 

103c 

3016 

103a 
3010  103c 

3016 
103c 

3005  3010 
3016 
103c 

103c 
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Facility  name 


Geological  Sun/ey 


Goldstone  Tracking  Facility 

HL  Dryden  Flight  Research 
Facility. 


Lawrence  Livermore  Na- 
tional LatMratory — Camp 
Parks. 

Los  Angeles  Air  Force 
Base  Lawndale  Annex. 

Menio  Park  Medical  Center 

Mt.  Hebron  Work  Center  ... 
Naval  Postgraduate  School 


NAVWPNSTA  Seal 

Beacti — Pomona  Annex. 
Navy  Gunnery  Range 

Chocolate  Mtn— Seal 

Camp. 
Novato  Housing  Facility  .... 

NPS— El  Portal  Barium  . 

Tailings. 

NPS— Yosemite 

Ozol  Defense  Fuel  supply 

Center. 
Point  Arena  Air  Force  Sta- 

tk>n. 
Salton  Sea  Test  Base  


Address 


345  Middlefieki  Road 


36  Mi  N  of  Barstow  @  Ft 

Irwin. 
PO  Box  273  


Camp  Parks 


6592  ABG/CC  14724  S 

Aviation  Blvd. 
795  Wiltow  Rd 


T46N  R7E  Sec  32 
1  University  Cir  .... 


San  Diego  Naval  Station 


San  Francisco  Camspac  .. 

San  Pedro  Defense  Fuel 
Support  Point. 

Sierra  NF:  Big  Creek  Pes- 
ticide Building. 
Singer  Educatkxi  Diviskm 

Tupman  Naval  Petroleum 
Reserve  #1. 

VA  West  Los  Angeles 
Healthcare  Center. 

Vandenberg  Air  Force 
Base. 


WAPA— Tracy  Pump  & 

Substatksn. 
White  Point  Former  Nike 

Site. 
BLM— South  Fork  Landfill 
BR— Taykw  Park  Reservoir 

Fort  Morgan  Substation 


1675  Mission  Blvd 

3  Miles  East  of  Niland 


Branch  Hsg  Office  Bklg 

1000. 
Int  of  Forest  &  Barium 

Mine  Rd. 

Yosemite  Natl  Park 

700  Carquinez  Scenic 

Drive. 
26  ADS/DE 


Hwy  86  

Bklg  3275  PO  Box  113 

525  Mesa  Road  

3171  N.  Gaffey  Street  .. 


T8S,  R25E  S28  SW1\4 
1325  Iris  Ave  Bklg  60  .. 
Elk  Hills,  PO  Box  11  .... 


11296  Wilshire  &  Sawfelle 

Blvd. 
1  STRAD/ET  


Mountainhouse  and  Ketsa 

Roads. 
Westem  &  25th  Sts 


T40N  R3E  Sec  26 

T145  R93  W  Gunnison  NF 

Rd  742. 
IntersectkHi  of  1-76  &  Co 

Hwy  52. 


City 


San  Mateo 


Barstow  . 
Edwards 


Pleasanton  .. 

Hawthorn 

MenIo  Park  .. 


State 


Macdoel 

Monterey  

CA 
CA 

Pomona 

CA 

Niland  

CA 

Novato 

CA 

El  Portal 

CA 

Yosemite  

Martinez 

CA 
CA 

Pt  Arena 

AFS. 
Salton  City  ... 

CA 
CA 

San  Diego  ... 

CA 

Bolinas 

CA 

San  Pedro  ... 

CA 

Big  Creek  .... 

CA 

Imperial 
Beach. 
Tupman  

CA 
CA 

Los  Angeles 

CA 

Lompoc 

CA 

Tracy  

CA 

San  Pedro  ... 

CA 

Monte  Vista 
CO 

CO 
81230 

Fort  Morgan 


CA 

CA 
CA 

CA 

CA 
CA 


Zip  Code 


CO 


94025 

92311 
93523 

94566 

90260 

94025 

96058 
93943 

91769 
92557 

94939 

95318 

95389 
94553 

95468 

92275 

92136 

92956 
90731 

93605 
92032 
93276 

90073 
93436 

95376 

90732 

81144 
NFRAP 

80701 


NFRAP  status 


NFRAP 

NFRAP 
NFRAP 

NFRAP 

NFRAP 

NFRAP 

NFRAP 
NFRAP 

NFRAP  . 
NFRAP  . 

NFRAP  . 

NFRAP  . 

NFRAP  . 
NFRAP  . 


NFRAP  

Undetermined 
NFRAP  


NFRAP 
NFRAP 


NFRAP 
NFRAP 
NFRAP 

NFRAP 
NFRAP 

NFRAP 

NFRAP 

NFRAP 
Interior  . 

NFRAP 


Agency 


General 
Services 
Adminis- 
tratk>n 

Nasa 

Air  Force 


Army 


Air  Force 

Veterans 
Affairs 
Agriculture 
Navy 


Reporting 
mechanism 


Navy 
Navy 


103c  3010 


103c  3010 

d 
3005  3010 

3016 

103c 

103a 
3010  103c 


103c 

3010  103c 

103c 
3010  3016 

103a 

103c 
103c  3010 

103c 


Navy 

3010  3016 

103c 

Interior 

103c 

Interior 

3010  103c 

Defense 

3010  3016 

103c 

Air  Force 

3016  103c 

Navy 

103c  3005 

3010 

Navy 

3005  3010 

3016 

103c 

103a 

Transportati 

3010  103c 

on 

Defense 

3010  3016 

Logistk^ 

103c 

Agency 

103a 

Agriculture 

103c 

Navy 

3010  103c 

Energy 

3016  103c 

3010 

3005 

Veterans 

103c  3010 

Affairs 

Air  Force 

3005  3010 

3016 

103c 

103a 

Energy 

103c  3010 

3016 

Air  Force 

103c 

Interior 

103c 

103a  103c 

Energy 

103c 
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Facility  name 


Water  &  Power  Resources 


Address 


BLM— Olustee  Dump 


Miami  Coast  Guard  Air 

Station. 
Osceola  National  Forest 

Site  2. 
Osceola  National  Forest 

Sites. 
Osceola  National  Forest 

Site  4. 
Osceola  National  Forest 

Sites. 
Osceola  National  Forest 

Site  6. 
Navy  PWC  Guam— Former 

Pili  Power  Plant. 

Santa  Rita  Naval  Magazine 


Sasa  Valley  Fuel  Depot  .... 

Tenjo  Vista  Oily  Solid 
Waste  Disposal. 

Barbers  Point  Public 
Works  Center. 

Kaena  Point  Satelite 
Tracking  Station. 

Kapalama  Military  Res- 
ervation. 

Kilauea  Military  Reserva- 
tion. 

Kokee  Air  Force  Station  .... 

Marine  Camp  H.M.  Smith  .. 

Pacific  Missile  Range  Fa- 
cility. 

Pearl  Har1x)r  Fleet  Training 
Group. 

Punamano  Air  Force  Sta- 
tion. 

Shore  Intenmediate  Mainte- 
nance Activity. 

FS— Targhee  NF:  Chem- 

ical  Warfare  Sen/ice 

Test  Site. 
Louisiana  Veterans  Affairs 

Medical  Center. 
Hanscom  Field/hanscom 

Air  Force  Base. 


Naval  Electronic  Systems 

Eng  Act  St  Inigoes. 
Hiawatha  NF:  Bay  Mills 

Landfill. 
Concrete  Missile  Early 

Warning  Station. 
Ganrison  Dam  &  Lake 

Sakakawea. 


BLM — Monite  Dynamite 
Site 


Denver  Federal  Center 
Bklg56. 


Hwy  90  &  Olustee  Battle- 
field R. 
Opa  Locka  Airport 


North  of  Highway  100 


Cortez  Road,  South  of 
Highway  90. 

West  of  Dirt  Road,  Off 
Route  772. 

Hwy  90  to  Osceola  Forest 
Offk». 

South  of  Hwy  90  on  Pos- 
sum Trot  Road. 

Piti  Hartxsr 


Rte5 


Apra  Hbr .. 
Marine  Dr 


Publk:  Works  Center 


33  Mi  NW  of  Honolulu  on 

Rte  930. 
Sand  Island  Access  Road 

Highway  11,28  M  Marker 

Kokee  State  Park 

Halawa  Heights 
Headquarters — Aiea. 

Pacific  Missile  Range  Fa- 
cility. 

1430  South  Ave  


28  Mi  NNE  Honolulu  on 
Rte  83. 


Fremont  County 


Hwy  165  And  Hwy  71 


3245  ABG/CC  Environ- 
mental Site  66CES4/ 
CEVR  12th  Grenier 
Street. 

Villa  Road  Off  Rte  5 


3  Mi  NW  of  Brimley  . 

Det  1  57  AD/DE  

T146N  R84W  Sec  6 


T20N  R20E  S28  SWy4 
MDW. 


City 


Denver 


Olustee 

Opa  Locka  ... 

Lake  City 

Uke  City 

Lake  City  

Lake  City  

Lakfe  City  

Pitj  

State 


Santa  Rita 


Piti 
Ptti 


Bart)ers  Point 

Waianae 

Oahu  Island 

Hawaii  Na- 
tional Park. 

Waimea 

Aiea  

Kekaha  


Pearl  Hartmr 

Kahuku  

Pearl  Hartx>r 

Island  Park  .. 

Alexandria  ... 
Bedford 


Saint  Inigoes 

Superior 

Township. 
Concrete 


Riverdale 


Sparks 


CO 

FL 
FL 
FL 
FL 
FL 
FL 
FL 
GU 

GU 

GU 
GU 

HI 

HI 

HI 

HI 

HI 
HI 

HI 

HI 
HI 
HI 

ID 

LA 
MA 

MD 
Ml 
ND 
ND 

NV 


Zip  Code 


80225 

32072 
33054 
32055 
32055 
32055 
32055 
32055 
96915 

96915 

96630 
96630 

96862 

96792 

96898 

96718 

96796 
96701 

96752 

96860 
96731 
96860 

83429 

71306-9004 
01731 

20684 
49829 
58221 
58545 

89436 


NFRAP  status       Agency 


NFRAP 

NFRAP 
NFRAP 
NFRAP 
NFRAP 
NFRAP 
NFRAP 
NFRAP 
NFRAP 

NFRAP 

NFRAP  , 
NFRAP  . 

NFRAP  . 

NFRAP  . 

NFRAP  . 

NFRAP  . 

NFRAP  . 
NFRAP  . 

NFRAP  . 

NFRAP  .. 
NFRAP  .. 
NFRAP  .. 

NFRAP  .. 

NFRAP  .. 
NFRAP  .. 


NFRAP 
NFRAP 
NFRAP 
NFRAP 

NFRAP 


Gerwral 
Servk»s 
Adminis- 
tration 

Interior 

Transportati 

on 
Agriculture 

Agriculture 

Agriculture 

Agriculture 

Agriculture 

Navy 


Reporting 
mechanism 


Navy 

Navy 
Navy 

Navy 

Air  Force 

Anmy 

Army 

Air  Force 
ftevy 

Navy 

Navy 

Air  Force 
Navy 

Agriculture 


Veterems 

Affairs 

Air  Force 


Navy 

Agriculture 
Air  Force 

Corps  of 
Engi- 
neers, 
Civil 

lnterk>r 


103c 

103c 

103c  3010 
3016  103c 
3016  103c 
3016  103c 
3016  103c 
3016  103c 

3005  3010 

3016 

103c 
3005  3010 

3016 

103c 
103c 
103c 

3005  3010 

103c 
103c  3016 

103c 

103c 

103c  3016 
3010  3016 

103c 
3005  3010 

3016 

103c 
3010  103c 

103c  3016 

3005  3010 
3016 

loac 

103c 

3010  103c 

3005  3010 

3016 

103c 

103a 
3010  103c 

103c 

103c  3010 

3005 
103c 


103c  3010 
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Facility  name 


Boulder  Cy  Engineering 
Lab  (BR-Date  Street 
Complex). 

Hawthorne  Army  Ammuni- 
tion Plant. 

Utah  Test  &  Training 

Range. 
Pittsburgh  Naval  Reactors 

Office. 

FWS— Tmstom  Pond  Na- 
tional Wildlife  Refuge. 
Oahe  Dam  


Address 


WAPA— Watertown  Sub- 
station. 
Chattanooga  Garage 


Knoxviile  Garage 


Carswell  Air  Force  Base 


Corpus  Christi  Coast 

Guard  Depot. 
Lake  Lavon — St  Paul — Site 

2. 


Fort  Douglas  (Fort  Carson 

Subinstallation). 
Central  Intelligence  Agency 

Headquarters. 
FWS — Fisherman  Island 

National  Wildlife  Refuge. 


500  Date  St 
Hwy  95  


Immediately  SW  of 

Wendover. 
P.O.  Box  109  


Matunuck  Road  .... 
Oahe  Power  Plant 


1  Mi.  E.  of  1-29  .. 
412  East  10th  St 


4216  Greenway 


1510  Chenautt  Ave 


1201  Navigation  Blvd 


S  End  Rolling  Meadows  St 

AFZC-D-DEH 

Route  123 .,. 

Fisherman  Island  


City 


Boulder 

Hawthorne  . 

Wendover  .. 
West  Mifflin 

Wakefield  ... 
Pierre 


Watertown  ... 
Chattanooga 

Knoxviile 


Fort  Worth 


Corpus 

Christi. 
Wylie 


Salt  Lake 

City. 
McLean  ... 


State 


Cape 
Chartes. 


NV 
NV 

NV 

PA 

Rl 
SD 

SD 
TN 

TN 

TX 

TX 
TX 

UT 
VA 
VA 


Zip  Code 


89005 

89416 

89883 
15122-0109 

02879 
57501 

57201 
37401 

37902 

76127 

78407 
75098 

84113 

22101 

23310-1128 


NFRAP  status 


NFRAP  

NFRAP  

NFRAP  

NFRAP  

NFRAP  

NFRAP  

NFRAP  

NFRAP  

NFRAP  

NFRAP 

NFRAP  

Undetermined 

NFRAP  

NFRAP  

NFRAP  


Agency 


1 


Interior 

Army 

Air  Force 
Energy 

Interior 

Corps  of 
Engi- 
neers, 
CivH 

Energy 

Tennessee 

Valley 

Authority 
Tennessee 

Valley 

Authority 
Navy 


Transportati 
on 

Corps  of 
Engi- 
neers, 
Civil 

Army 

CIA 
Interior 


Reporting 
mechanism 


3005  3010 
103c 

3005  3010 

3016 

103c 
103c 

3005  3010 

3016 

103c 
103c  3016 

103a  3010 
103c 


3010  103c 

3016 
103c 


103c  3010 
3005 

3005  3010 

3016 

103c 

103a 
3010  103c 

103c  3010 


103c 

3010  103c 
103c  3016 


[PR  Doc.  03-17614  Filed  7-10-03;  8:45  am) 

BILUNG  CODE  GS60-50-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7527-3] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
South  Carolina 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  South  Carolina  is  revising 
its  approved  Public  Water  System 
Supervision  Program.  South  Carolina 
has  adopted  drinking  water  regulations 
for  the  Filter  Backwash  Recycling  Rule. 
EPA  has  determined  that  the  State  Filter 
Backwash  Recycling  Rule  meets  all 
minimum  federal  requirements,  and  is 


no  less  stringent  than  the  corresponding 
federal  regulations.  Therefore,  EPA  has 
tentatively  decided  to  approve  the  State 
program  revisions. 

All  interested  parties  may  request  a 
public  hearing.  A  request  for  a  public 
hearing  must  be  submitted  by  August 
11,  2003  to  the  Regional  Administrator 
at  the  address  shown  below.  Frivolous 
or  insubstantial  requests  for  a  hearing 
may  be  denied  by  Uie  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
August  11,  2003,  a  public  hearing  will 
be  held.  If  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect  to 
hold  a  hearing  on  his  own  motion,  this 
determination  shall  become  final  and 
effective  on  August  11,  2003.  Any 
request  for  a  public  hearing  shall 
include  the  following  information:  (1) 
The  name,  address,  and  telephone 
niunber  of  the  individual,  organization. 


or  other  entity  requesting  a  hearing.  (2) 
A  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination  and  of 
information  that  the  requesting  person 
intends  to  submit  at  such  hearing.  (3) 
The  signature  of  the  individual  making 
the  request;  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 
ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 
South  Carolina  Department  of  Health 
and  Environmental  Control,  Bureau  of 
Water,  2600  Bull  Street,  Columbia, 
South  Carolina  29201. 
Environmental  Protection  Agency, 
Region  4,  Drinking  Water  Section,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303. 
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FOR.FURTHER  INFORMATION  CONTACT: 

Janine  Morris,  EPA  Region  4,  Drinking 
Water  Section  at  the  Atlanta  address 
given  above  (telephone  404-562-9480). 

Anthority:  (Section  1401  and  section  1413 
of  the  Safe  Drinking  Water  Act,  as  amended 
(1996),  and  40  CFR  part  142). 

Dated:  July  2.  2003. 
J  I.  Palmer,  Jr., 

Regional  Administrator,  EPA  Region  4. 
[FR  Doc.  03-17615  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Hoiding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  25, 
2003, 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Suzanne  M.  Rhea,  Somerville, 
Tennessee;  to  retain  voting  shares,  along 
with  Reuben  S.  Rhea,  Sr.,  Reuben  S. 
Rhea,  Jr.,  and  the  Whitney  Bimiette 
Rhea  Husband's  Trust,  all  of  Somerville, 
Tennessee,  of  Moscow  Bancshares,  Inc., 
Moscow,  Tennessee,  and  thereby 
indirectly  retain  voting  shares  of  The 
Bank  of  Moscow,  Moscow,  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Himter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missoiui  64198-0001: 

1 .  Sandra  Kathleen  Morris.  Tulsa, 
Oklahoma;  to  retain  control  of  Green 
Country  Bancorporation,  In<;.,  Ketchum, 
Oklahoma,  and  thereby  indirectly  retain 
voting  shares  of  The  First  State  Bank, 
Ketchum,  Oklahoma. 


Board  of  Coveraors  of  the  Federal  Reserve 
System,  July  7,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-17540  Filed  7-10-03;  8:45  ami 
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FEDERAL  RESERVE  SYSTEIM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  BanIc  Holding  Companies 

•The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
:    pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enum^tited  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  4,  2003. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  in,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1 .  The  South  Financial  Group,  Inc., 
Greenville,  South  Carolina;  to  acquire 
9.9  percent  of  the  voting  shares  of 
Florida  Banks,  Inc.,  Jacksonville, 
Florida,  and  thereby  indirectly  acquire 
Florida  Bank,  National  Association, 
Tampa,  Florida. 

2.  The  South  Financial  Group,  Inc., 
Greenville,  South  Carolina;  to  acquire 
100  percent  of  the  voting  shares  of 
Mountain  Banic  Financial  Corporation, 


Henderson ville.  North  Carolina,  and 
thereby  indirectly  acquire 
MountainBank,  Hendersonville,  North 
Carolina,  and  Commimity  National 
Bank,  Pulaski,  Virginia. 

B.  Federal  Reserve  Bank  of  Dallas 

(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Tradition  Bancshares,  Inc., 
Houston,  Texas,  and  Tradition 
Bancshares  of  Delaware,  Inc., 
Wilmington,  Delaware;  to  become  bank 
holding  companies  by  acquiring 
Tradition  Bank,  Houston,  Texas,  and 
First  National  Bank  of  Bellaire,  Houston, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  7,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  03-17541  Filed  7-10-03;  8:45  am] 

BILLMG  COOE  6210-01-8 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

TIME  AND  date:  9  a.m.  (EDT), 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW.,  Washington,  DC 

STATUS:  Parts  will  be  open  to  the  public 
and  parts  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  minutes  of  June  16, 
2003,  Board  member  meeting.  , 

2.  Executive  Director's  report. 

3.  Status  of  new  record  keeping 
system. 

Parts  Closed  to  the  Public 

4.  Discussion  of  personnel  matters 
(closed  portion  of  meeting). 

5.  Discussion  of  pending  litigation 
(closed  portion  of  meeting). 

6.  Discussion  of  draft  request  for 
proposals  for  audit  services  (closed 
portion  of  meeting). 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  July  9,  2003. 
Elizabeth  S.  Woodruff, 

Secretary  to  the  Board,  Federal  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  03-17749  Filed  7-9-03;  2:15  pml 
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GENERAL  SERVICES 
ADMINISTRATION 

[2003-N02] 

E-Authentication  Policy  for  Federal 
Agencies;  Request  for  Comments 

agency:  Office  of  Electronic 
Government  and  Technology,  GSA. 
ACTION:  Notice  of  policy  and  request  for 
comments. 

summary:  The  General  Services 
Administration,  in  coordination  with 
the  Office  of  Management  and  Budget 
(OMB)  request  comments  on  the 
attached  draft  policy  on  E- 
Authentication  for  Federal  Agencies. 
GSA  has  coordinated  this  drdt  policy 
with  OMB  and  will  work  closely  with 
OMB  in  reviewing  comments  and 
issuing  the  final  policy.  In  this  draft 
policy,  GSA  is  requiring  that  agencies 
implement  this  E-Authentication  Policy, 
which  establishes  four  assurance  levels 
to  create  a  Governmentwide  standard 
framework  for  determining  what  is 
required  to  access  a  particular 
Government  transaction  online. 
DATES:  To  ensiue  consideration  of 
comments,  comments  must  be  in 
writing  and  received  by  GSA  no  later 
than  August  11.  2003. 
ADDRESSES:  Comments  on  this  notice 
should  be  addressed  to  Ms.  Von 
Harrison,  General  Services 
Administration;  Office  of  Electronic 
Government  and  Technology  (MEI), 
Washington,  DC  20405.  You  are 
encouraged  to  submit  these  comments 
by  facsimile  to  (202)  501-6455,  or  by 
electronic  mail  to 
egov.  taskforce@gsa  gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Von  Harrison,  General  Services 
Administration.  Office  of  Electronic 
Goyernment  and  Technology  (MEI), 
Washington,  DC  20405;  or  by  phone  at 
(202) 273-0721. 

SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Government  Paperwork 
Elimination  Act  of  1998  (Public  Law 
105-277),  most  transactions  currently 
accomplished  by  filing  a  Government 
paper  form  will  be  converted  to  an 
electronic  format.  These  transactions 
will  require  some  type  of  identity 
verification  or  authentication  before 
taking  place.  It  is  also  important  that 
these  electronic  transactions  incorporate 
the  appropriate  level  of  security.  This 
attached  GSA  policy  guidance  provides 
agencies  with  a  policy  for  the  use  of 
electronic  authentication  (or  e- 
authentication)  in  electronic 
transactions.  As  the  Federal 
Government  works  to  expand  the  use  of 
information  technology  and  e- 

l 


government,  trust  in  electronic 
transactions  is  especially  critical. 

This  memorandum  establishes  a  four 
level  approach  for  authentication  to 
ensiu-e  trustworthy  electronic 
transactions  and  to  fulfill  Federal 
privacy  and  information  security 
requirements.  These  four  levels  reflect 
an  increasing  degree  of  confidence  in 
the  identity  presented  and  represent  a 
range  of  authentication  technologies. 
This  guidance  will  promote  for  the 
public — 

•  Use  of  a  standard  set  of  criteria  for 
assessing  e-government  transactions 
authentication  requirements; 

•  Consistent  terminology  when 
discussing  authentication  and  levels  of 
assurance; 

•  Secure,  easy-to-use,  and  consistent 
method  for  managing  identity  in 
electronic  transactions  with  the 
Government; 

•  Burden  reduction  in  Government 
services  and  Government  filings; 

•  Reuse  of  credentials  for  access  to 
multiple  Government  services; 

•  Clearly  understood  criteria  for 
access  to  particular  Government 
services;  and 

•  Protection  against  fraud  in  online 
transactions  with  the  Government. 

Having  a  consistent  e-authentication 
process  and  policy  guidance  will  enable 
Federal  Agencies  to — 

•  Reduce  authentication  system 
development  and  acquisition  costs,  and 
reallocate  labor  resources  used  to 
develop  such  systems; 

•  Reduce  the  burden  on  the  public  in 
complying  with  repeated,  duplicate  or 
inconsistent  processes  of  identity 
proofing; 

•  Maxe  consistent  authentication 
decisions; 

•  Promote  public  trust  in  the  use  of 
online  service  delivery; 

•  Use  existing  and  futiu'e  e- 
authentication  processes,  within  their 
organizations  or  those  that  are  available 
Governmentwide;  and 

•  Reduce  the  number  and  type  of 
electronic  credentials  that  Federal 
employees,  citizens,  and  businesses 
need  to  conduct  business  electronically 
with  the  Government. 

This  guidance  updates  the  Procedures 
and  Guidance  for  Implementing  the 
Government  Paperwork  Elimination  Act 
(GPEA)  issued  by  the  Office  of 
Management  and  Budget  (OMB),  which 
requires  agencies  to  provide  the  option 
for  electronic  filing  and  electronic 
signatiue  capabilities  for  Government 
activities  and  services  unless  it  is  not 
practicable  to  do  so  by  October  2003. 
The  GPEA  implementation  guidance 
(found  at:  http://www.whitehouse.gov/ 
omb/memoranda/mOO-lO.html,  April 


25,  2000),  provided  agencies  with 
guidance  on  the  risk  factors  agencies 
should  consider  in  planning  and 
implementing  electronic  transactions. 
This  e-authentication  policy  updates  the 
GPEA  guidance  to  take  in  accoimt 
current  e-authentication  practices, 
including  the  impacts  of  the  E- 
Authentication  E-Govemment  Initiative 
,  and  recent  National  Institute  of 
Standards  and  Technology  (NIST) 
standards.  NIST  will  be  issuing 
companion  technical  guidance  on  this 
issue. 

This  guidance  reflects  substantial 
work  of  the  E-Authentication  Initiative 
and  die  Federal  CIO  Council  in  FY 
2003.  Accordingly,  CIOs  are  responsible 
for  assuring  all  agencies  or  cross  agency 
teams  that  implemented  electronic 
authentication  solutions  or  are  plaiming 
to  use  shared  authentication  services  are 
applying  this  policy. 

All  existing  transactions/systems 
which  require  authentication  of  their 
users  must  complete  an  e-authentication 
risk  assessment  and  be  categorized  into 
one  of  the  described  assiuunce  levels  by 
September  15,  2005.  Agencies  should 
complete  the  e-authentication  risk 
assessment  process  in  the  following 
order: 

•  The  E-Govemment  Initiatives  (who 
have  already  started  the  process 
described  in  this  guidance)  must  be 
completed  by  October  1,  2003. 

•  Systems  classified  as  "major" 
should  be  completed  by  September  15, 
2004. 

•  New  authentication  solutions 
should  begin  to  be  categorized  within  90 
days  of  the  completion  of  the  final  E- 
Authentication  Technical  Guidance. 

The  results  of  the  authentication  risk 
assessment  must  be  made  publicly 
available  through  the  agency  Web  site, 
the  Federal  Register,  or  other  means 
(e.g.,  upon  request).  As  part  of  the  E- 
Authentication  Initiative,  E- 
Authentication  will  post  the  results  of 
the  assessments  at  a  central  location  to 
allow  for  public  access.  In  addition,  the 
Business  Compliance  One  Stop 
Initiative  will  be  working  with  agencies' 
applications  that  concern  small 
businesses.  Agencies  will  be  asked  to 
report  on  their  process  as  part  of  the 
requirements  of  Section  203  of  the  E-    , 
Government  Act  in  the  annual  E- 
Govemment  Act  report  due  annually  on 
September  15th  beginning  in  2004.  Your 
cooperation  and  comments  are 
appreciated. 
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Dated:  July  8,  2003. 

G.  Martin  Wagner, 

Associate  Administrator  for  Govemmentwide 
Policy. 

Draft  E — ^Authentication  Policy  for  Federal 
Agencies 

Section  1:  Introduction 
Section  2:  Assurance  Levels 
Section  3:  Determining  Assurance  for 

Credential  Service  Providers 
Section  4:  Implementing  an  Authentication 

Process 
Section  5:  Effective  Dates  of  Guidance 

1.  Introduction 

1.1.  Summary 

•  This  guidance  should  be  applied  to  all 
Federal  electronic  transactions  requiring 
authentication,  except  those  that  are  national 
security  systems  as  defined  in  44  U.S.C. 
3542(b)(2). 

•  This  guidance  does  not  stipulate  which 
technology  solutions  should  be  implemented 
for  each  assurance  level.  The  Department  of 
Commerce's  National  Institute  for  Standards 
and  Technology  (NIST)  is  developing 
complementary  e-authentication  technical 
guidance  that  will  be  used  by  agencies  to 
determine  appropriate  technology  solutions, 
based  on  the  process  described  in  this 
guidance. 

•  Agencies  are  required  to  review  existing 
and  categorize  new  electronic  transactions  to 
ensure  that  these  transactions  comply  with 
this  guidance. 

•  As  detailed  in  Section  9c  of  OMB's 
GPEA  guidance,  agencies  should  continue  to 
minimize  the  likelihood  of  denial  or 
repudiation  of  the  information  individuals 
transmit  electronically.  As  an  element  of 
assessing  the  risks  that  are  relevant  to  the 
required  assurance  level,  agencies  must 
consider  how  they  plan  to  minimize  the 
likelihood  of  repudiation  by  ensuring  the 
user's  approval  of  the  information 
transmitted  in  electronic  transactions. 
General  guidance  on  minimizing  the 
likelihood  of  repudiation  is  included  in 
Section  8c  of  the  OMB  Procedures  and 
Guidance  on  Implementing  GPEA. 

•  This  guidance  does  not  directly  apply  to 
authorization.  Authentication  focuses  on 
establishing  a  person's  identity,  based  on  the 
reliability  of  the  credential  he  or  she  offers; 
while  authorization  focuses  on  what  actions 
that  identity,  at  that  level  of  assurance,  is 
permitted  to  do.  Decisions  concerning 
authorization  are  and  should  remain  the 
purview  of  the  electronic  business  process 
owner. 

•  Authentication  is  an  inherent  part  of  an 
electronic  signature;  however  this  guidance 
does  not  cover  "intent  to  sign,"  or  when  an 
agency  uses  authentication  credentials  as  an 
electronic  signature.  For  more  information  on 
electronic  signatures,  please  consult  OMB's 
guidance  on  implementing  GPEA  and  the 
Electronic  Signatures  in  Global  and  National 
Commerce  Act  (found  at:  bttp:// 
www.whitehouse.gov/omb/memoranda/mOO- 
15.htm],  September  25.  2000). 

•  Agencies  should  implement  an  e- 
authentication  process  using  the  following 
steps,  described  in  Section  2.2:  (1)  Conduct 


a  risk  assessment  as  explained  in  Part  U  of 
the  GPEA  guidance  and  Section  2  of  this 
guidance,  (2)  match  identified  risks  with 
assurance  levels,  and  (3)  determine 
implementation  technology  based  on  the  e- 
authentication  technical  guidance. 

•  Each  step  of  the  authentication  process — 
from  identity  proofing,  to  issuance  of  a 
credential,  to  technical  and  administrative 
management  and  use  of  the  credential  by  an 
application,  and  ultimately  to  record  keeping 
and  auditing — influences  whether  the 
process  conforms  to  the  desired  assurance 
level.  There  are  many  layers  of  risk  related 

to  authentication.  This  guidance  document  is 
intended  to  assist  agencies  in  identifying  and 
analyzing  risks  associated  specifically  with 
the  improper  authentication  of  users  of 
electronic  transactions.  These  risks  are  highly 
dependent  on  the  type  of  application  and 
transactions  offered. 

•  This  document  does  not  address  risks 
that  are  associated  with  the  improper 
management  of  authentication  controls  oy 
processes,  or  risks  to  the  underlying 
authentication  technical  architecture  or 
infrastructure.  This  document  does  not 
confer,  and  may  not  be  used  to  support,  any 
right  on  behalf  of  any  person  or  entity  against 
the  United  States  or  its  agencies  or  officials. 

•  This  guidance  does  not  refer  to  the 
authentication  of  systems  or  between  services 
(for  example,  security  socket  layer  (SSL) 
authentication).  Instead,  it  is  focusing  on  the 
attribute  or  identity  authentication  of 
individuals  who  are  authenticated  for 
Government  services  online. 

1.2.  Over\'iew 

This  document  provides  agencies  with 
guidance  on  electronic  identity  and  attribute 
authentication  (or  e-authentication).  E- 
authentication  is  the  process  of  establishing 
confidence  in  both  identities  and  attributes 
after  being  ^ectronically  presented  to  an 
information  system.  Individual 
authentication  is  the  process  of  establishing 
an  understood  level  of  confidence  that  an 
identifier  refers  to  a  specific  individual. 
Attribute  authentication  is  the  process  of 
establishing  an  understood  level  of 
confidence  that  an  attribute  applies  to  a 
specific  individual.  The  process  of  e- 
authenticating  an  individual  may  involve 
establishing  the  individual's  unique  identity 
(identity  authentication)  or  establishing  that 
the  individual  is  a  member  of  a  group  (such 
as  a  military  veteran  or  U.S.  citizen)  (attribute 
authentication).  For  a  complete  list  of 
definitions,  refer  to  the  Report  of  the  National 
Research  Council  "Who  Goes  There? 
Authentication  Through  the  Lens  of  Privacy" 
(found  at:  http://www.nap.edu/books/ 
0309088968/html/,  March  31,  2003). 

E-authentication  is  the  first  step  in  the 
related  process  of  deciding  what  an 
individual  ought  to  be  allowed  to  do,  called 
"authorization."  Authentication  focuses  on 
establishing  a  person's  identity,  based  on  the 
reliability  of  the  credential  he  or  she  offers; 
while  authorization  focuses  on  what  actions 
that  identity  is  permitted  to  do. 

Agencies  providing  the  e-govemment 
services  need  to  determine  how  certain  they 
need  to  be  in  the  identity  of  an  individual 
and  identify  the  risks  inherent  in  a  particular 


tran.saction.  This  guidance  will  provide  the 
framework  for  the  identified  risks  to  be 
mapped  to  the  desired  assurance  level  that 
the  authentication  technology  selected  must 
satisfy. 

As  described  in  OMB  Circular  A-130, 
Management  of  Federal  Information 
Resources,  agencies  must  prepare  and  update 
a  strategy  that  identifies  and  mitigates  risks 
associated  with  each  information  system; 
Section  5  of  the  GPEA  guidance  detailed  the 
risk  factors  agencies  should  consider  in 
planning  and  implementing  electronic 
transactions.  This  new  e-authentication 
guidance  expands  on  Section  5  by — 

•  Instructing  agencies  how  to  implement 
an  e-authentication  process  by  outlining  a 
process  for  assessing  risk,  and  determining 
the  requisite  level  of  identity  assurance;  and 

•  Describing  four  discrete  (and  increasing) 
levels  of  identity  assurance. 

2.  Assurance  Levels 

2.1.  Description  of  Assurance  Levels 

For  the  purposes  of  e-government 
transactions,  this  guidance  describes  four 
assurance  levels  for  authentication.  In  this 
context,  assurance  is  defined  as  how  much 
confidence  the  relying  party  has  that  the 
electronic  identity  credential  presented  is 
done  so  by  the  person  whose  identity  is 
asserted  by  the  credential.  These  levels  are 
each  appropriate  for  different  classes  of 
electronic  transactions.  In  general,  informal 
or  lower  value  transactions  will  require  less 
stringent  assurance  levels.  Higher  value  or 
legally  significant  transactions  will  require 
more  stringent  assurance  levels. 

2.2.  How  To  Determine  an  Assurance  Level 
Step  1:  Agencies  should  conduct  a 

systematic  risk  assessment  of  the  transaction. 
The  risk  assessment  will  determine  the 
required  assurance  level  and  will  measure 
the  relative  severity  of  the  potential  harm  to 
the  agency  or  user  of  the  e-govemment 
application  and  other  transaction 
participants  in  the  event  of  an  improperly 
validated  or  unauthorized  authentication. 
Each  of  the  4  levels  described  in  Section  2.4 
contains  a  profile  of  consequential  risks.  The 
more  severe  the  likely  consequences,  the 
more  confidence  required  in  the  asserted 
electronic  identity  in  order  to  engage  in  a 
transaction,  and,  therefore,  the  higher  the 
assurance  level  required.  The  definition  of 
each  assurance  level  is  directly  correlated  to 
the  degree  of  confidence  or  certainty  that  the 
agency  must  have  in  the  identity  of  the  user. 
Assurance  levels  are  the  vital  link  between 
the  risk  assessments  of  applications  and  the 
selection  of  authentication  solutions. 

Agencies  should  consider  a  wide  range  of 
possible  scenarios  in  seeking  to  determine 
what  risks  are  associated  with  their  business 
process.  It  is  better  to  be  over  inclusive  than 
under  inclusive  in  conducting  this  analysis. 
Risk  analysis  is  to  some  extent  a  creative 
process,  in  which  agencies  must  consider 
harms  that  might  result  from,  among  other 
causes,  technical  failures,  malignant  third 
parties,  public  misunderstandings,  and 
human  error. 

Step  2:  Match  identified  risks  with 
assurance  levels.  The  results  of  the  risk 
assessment  should  be  summarized,  and  then 
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be  directly  compared  to  these  profiles.  The 
closest  match  to  one  of  the  level  profiles  will 
determine  the  assurance  level.  In 
determining  the  required  assurance  level,  an 
agency  should  initially  identify  risks 
inherent  in  the  transactional  process  without 
considering  the  particular  technologies  used- 
to  implement  authentication  for  that 
transaction.  For  example  if  during  a  medical 
procedure,  the  misuse  of  a  user's  electronic 
identity/credentials  might  result  in  risk  to  the 
user's  personal  safety,  then,  following  this 
guidance,  the  agency  would  assign  a  level  4 
assurance  to  this  transaction,  even  if 
potential  financial  loss  or  other  consequences 
are  minimal.  In  making  this  determination, 
business  process  owners  should  seek  to  use 
the  minimum  assurance  level  that  meets  their 
risk  requirements. 

Step  3:  Determine,  implementation 
technology  based  on  the  e-authentication 
technical  guidance.  After  the  assurance  level 
has  been  determined,  the  agency  should  refer 
to  the  e-autheotication  technical  guidance  for 
the  process  requirements  corresponding  to 
that  level.  After  the  technical  solution  is 
chosen,  a  final  validation  should  be 
conducted  to  confirm  that  the  required 
assurance  level  of  the  end-to-end  user  to 
agency  process  has  been  operationally 
achieved.  Note  that  authorization  determines 
whether  or  not  the  authenticated  has  rights 
to  complete  the  transaction. 

Note  that  some  technology  solutions  may 
create  or  compound  particular  risks.  Thus, 
after  selecting  a  specific  solution,  the  agency 
should  validate  that  the  performance  of  the 
authentication  process  itself  actually  meets 
the  identity  assurance  requirements  for  the 
transaction  as  part  of  required  security 
procedures  (e.g.,  certification  and 
accreditation). 

2.3.  Assurance  Levels:  Descriptions  and 
Examples 

This  section  describes  the  four  assurance 
levels.  The  levels  represent  ranges  of 
confidence  in  an  electronic  identity 
presented  to  an  agency  by  means  of  a 
credential.  The  levels  are  numbered  from  1 
to  4,  with  1  being  minimal  assurance  and  4 
being  the  highest  level  of  identity  assurance. 

For  each  level,  there  is  a  description  and 
examples.  The  description  and  examples  will 
assist  the  agency  in  identifying  the 
appropriate  level  of  assurance  required  to 
authorize  a  transaction.  The  key  part  of  each 
description  is  a  risk  profile.  This  is  a 
description  of  certain  consequential  risks  that 
may  ensue  to  participants  in  a  transaction 
when  there  is  an  authentication  error. 
Level  1 — Minimal  Assurance 
Description 

At  level  1 ,  little  or  no  assurance  is  placed 
in  the  asserted  electronic  identity  of  the 
transacting  party.  In  particular,  an 
authentication  error  of  a  user's  identity  at 
level  1  might  result  in  at  most — 

•  Minimal  inconvenience  to  any  party;  and 

•  No  financial  loss  to  any  party;  and 

•  Minimal  distress  being  caused  to  any 
party;  and 

•  Minimal  damage  to  any  party's  standing 
or  reputation;  and 

•  No  risk  of  harm  to  agency  programs  or 
other  public  interests;  and 


•  No  risk  of  civil  or  criminal  violations; 
and 

•  No  release  of  personal,  U.S.  government 
sensitive,  or  commercially  sensitive  data  to 
unauthorized  parties;  and 

•  No  risk  to  any  party's  personal  safety. 
Examples 

Examples  of  transactions  that  might  merit 
level  1  authentication  include — 

•  A  user  presents  a  self  registered  user  ID 
or  password  to  the  United  States  Department 
of  Education  web  page,  which  allows 
customization  of  a  Web  site  to  create  a 
"My.ED.gov"  page.  There  are  some  possible 
risks  associated  with  this  situation;  for 
example,  a  third  party  who  gained 
unauthorized  access  to  such  a  user  ID  and 
password  might  be  able  to  draw  inferences 
about  the  user's  business  interests  or  plans  or 
the  user's  personal  situation  based  on  the 
types  of  information  in  which  the  user  has 
an  interest.  Unless  the  website  is  subject  to 

a  high  degree  of  customization,  however, 
these  risks  are  probably  very  minimal. 

•  A  user  participates  in  an  online 
discussion  on  the  whitehouse.gov  website. 
Assuming  that  the  forum  is  not  one  that 
addresses  sensitive  or  private  information, 
there  are  no  obvious  risks  associated  with 
this  situation. 

Level  2 — Low  Assurance 
Description 

Level  2  is  appropriate  for  transactions  in 
which  it  is  sufficient  that,  on  the  balance  of 
probabilities,  there  is  confidence  in  the 
asserted  electronic  identity  of  the  transacting 
party.  In  particular,  an  authentication  error  of 
a  user's  identity  at  level  2  might  result  in — 

•  Minor  inconvenience  to  any  party;  or 

•  Minor  financial  loss  to  any  party;  or 

•  Minor  damage  to  any  party's  standing  or 
reputation;  or 

•  Minor  distress  being  caused  to  any  party; 
or 

•  Minor  risk  of  harm  to  agency  programs 
or  other  public  interests;  or 

•  A  risk  of  civil  or  criminal  violations  of 

a  nature  that  would  not  ordinarily  be  subject 
to  agency  enforcement  efforts;  or 

•  A  minor  release  of  personal,  or 
commercially  sensitive  data  to  unauthorized 
parties;  and 

•  No  release  of  U.S.  government  sensitive 
data  to  unauthorized  parties;  and 

•  No  risk  to  any  party's  personal  safety. 
Examples 

Examples  of  transactions  that  might  merit 
level  2  assurance  include — 

•  A  user  engages  in  online  learning  on  the 
Gov  Online  Learning  Center  at  golearn.gov. 
There  is  a  need  for  authentication  such  that 
the  user  is  recognized  by  the  training  service 
and  be  connected  to  the  appropriate  place  in 
the  course  or  given  relevant  assignment 
grades,  when  training  affects  compensation 
or  promotion.  The  only  risk  associated  with 
this  transaction  is  that  a  third  party  will  gain 
access  to  grading  information,  causing  harm 
to  the  privacy  interests  or  reputation  of  the 
student.  If  the  agency  determines,  in  the 
context  of  the  particular  program,  that  any 
such  harm  will  be  minor,  the  transaction  is 
level  2. 


•  A  user  accesses  their  Social  Security 
retirement  account  information  online. 

Level  3 — Substantial  Assurance 

Description 

Level  3  is  appropriate  for  transactions  that 
are  official  in  nature,  and  for  which  there  is 
a  need  for  high  confidence  in  the  asserted 
electronic  identity  of  the  transacting  party.  In 
particular,  an  authentication  error  of  a  user's 
identity  at  level  3  might  result  in — 

•  Significant  inconvenience  to  any  party; 
or 

•  Significant  financial  loss  to  any  party;  or 

•  Significant  damage  to  any  party's 
standing  or  reputation;  or 

•  Significant  distress  being  caused  to  any 
party;  or 

•  Significant  harm  to  agency  programs  or 
other  public  interests;  or 

•  A  risk  of  civil  or  criminal  violations  that 
may  be  subject  to  agency  enforcement  efforts; 
or 

•  A  significant  release  of  personal,  U.S. 
government  sensitive,  or  commercially 
sensitive  data  to  unauthorized  parties;  and 

•  No  risk  to  any  party's  personal  safety. 
Examples 

Examples  of  transactions  that  might  merit 
level  3  assurance  include: 

•  A  patent  attorney  company  reports  and 
updates  data  on-line  with  the  Patent  and 
Trademark  Office  that  would  be  of  great 
value  as  competitive  intelligence. 

•  A  major  contractor  or  supplier  maintains 
an  account  with  a  General  Services 
Administration  Contracting  Officer  for  a  large 
government  procurement  involving 
significant  government  expenditures. 

•  A  First  Responder  accesses  a  disaster 
management  reporting  website  to  report  an 
incident  and  to  share  incident  operational 
information,  and  to  coordinate  incident 
response  activities. 

Level  4 — ^High  Assurance 
Description 

Level  4  is  appropriate  for  transactions  that 
are  official  in  nature  for  which  there  is  a  need 
for  very  high  confidence  in  the  asserted 
electronic  identity  oif  the  transacting  party.  In 
particular,  an  authentication  error  of  a  user's 
identity  at  level  4  might  result  in — 

•  Considerable  inconvenience  to  any 
party;  or 

•  Considerable  financial  loss  to  any  party; 
or 

•  Considerable  damage  to  any  party's 
standing  or  reputation;  or 

•  Considerable  distress  being  caused  to 
any  party;  or 

•  Considerable  harm  to  agency  programs 
or  other  public  interests:  or 

•  A  risk  of  civil  or  criminal  violations  that 
are  of  special  importance  to  the  agency 
enforcement  program;  or 

•  A  damaging  release  of  extensive 
personal,  U.S.  government  sensitive,  or 
commercially  sensitive  data  to  third  parties; 
or 

•  A  risk  to  any  party's  personal  safety. 
Examples 

Examples  of  transactions  that  may  require 
level  4  assurance  include — 
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•  A  State  or  local  law  enforcement  official 
accesses  a  law  enforcement  database 
containing  information  about  the  criminal 
records  of  individuals.  Unauthorized  access 
would  violate  the  legal  privacy  rights  of 
individuals  or  compromise  investigations. 

•  A  VA  phannacist  dispenses  a  controlled 
drug.  He/she  would  need  full  assurance  that 
a  qualified  doctor  had  signed  the 
prescription.  In  this  case,  the  pharmacist's 
actions  on  the  transaction  carries  criminal 
liability  that  the  prescription  was  the  correct 
drug(s),  in  the  correct  quantity,  and  that  the 
prescription  was  validated  before  filling  the 
prescription. 

2.4.  Additional  Considerations 

Each  step  of  the  authentication  process — 
from  identity  proofing,  to  issuance  of  a 
credential,  to  management  and  use  of  the 
credential  in  a  well-managed  secure 
application,  and  ultimately  to  record  keeping 
and  auditing — influences  whether  the 
process  conforms  to  the  desired  assurance 
level.  The  level  of  assurance  achieved  by 
each  step  of  the  process  needs  to  be 
considered.  The  step  that  provides  the  lowest 
level  of  assurance  may  often  determine  the 
assurance  level  for  the  entire  authentication 
process.  Ideally  each  step  in  the 
authentication  process  should  be  consistent 
in  its  strength  and  robustness.  A  strong 
identity  proofing  process,  combined  with  a 
strong  credential  and  a  robust  management 
practice  (including  a  strong  archive  and  audit 
process)  will  contribute  to  the  highest  level 
assurance  of  identity.  However,  Uie  best 
authentication  process  needs  to  be  supported 
by  well-engineered  and  tested  user  and 
agency  software  applications. 

In  making  the  risk  assessment,  the  business 
process  owner  must  consider  all  the  direct 
and  indirect  consequences  as  presented  in 
the  definitions  of  the  levels.  Since  each 
assurance  level  uses  the  terms  "minimal", 
"minor",  "significant",  or  "considerable", 
the  business  process  owner  will  need  to 
consider  the  terms  in  the  context  of  the 
parties  likely  to  be  affected  and  their  typical 
views.  While  it  is  realized  that  these  terms 
are  subjective,  it  is  expected  that  these  will 
be  sohdified  through  implementation  and 
practice.  For  example,  risk  assessments  have 
already  been  conducted  on  the  E-Govemment 
Initiatives  to  determine  their  appropriate 
assurance  levels. 

As  stated  in  OMB's  GPEA  guidance, 
propelrly  implemented  technologies  can  offer 
degrees  of  confidence  in  authenticating 
identity  that  are  greater  than  a  handwritten 
signature  can  offer.  However,  electronic 
transactions  may  in  some  circumstances 
affect  the  risk  of  criminal  and  civil  violations, 
increase  the  harms  associated  with  such 
violations,  and  complicate  redressing  such 
violations.  Legal  and  law  enforcement  issues 
are  discussed  in  the  Department  of  Justice's 
Guide  for  Federal  Agencies  on  Implementing 
Electronic  Processes  (found  at  http:// 
www.cybercrime.gov/ecommerce.htniHtGFA, 
November  2000).  Agencies  should  consider 
these  issues  in  assigning  transactions  to 
particular  assurance  levels. 

Violations  of  the  law  can  present 
significant  policy  issues  for  an  agency.  The 
risk  assessment  process  should  consider  the 


potential  effects  of  illegal  activities  or  other 
process  failures  in  light  of  the  agency's 
enforcement  priorities,  the  agency's 
programmatic  interests,  and  such  broader 
public  interests  as  national  recurity,  the 
environment,  and  the  proper  functioning  of 
markets.  Some  of  these  harms  are  specifically 
described  in  each  level  (such  as  financial  loss 
or  release  of  personal  information);  others 
will  dejjend  on  a  particular  agency's 
programmatic  interests. 

The  risk  analysis  reflects  this  issue  by 
referring  to  risks  of  criminal  or  civil 
violations  and  harm  to  agency  programs  or 
the  public  interest.  In  assessing  this  risk  and 
designing  a  process,  agencies  should  take 
into  account  not  just  the  effects  of  a  single 
violation  or  other  act.  but  the  possibility  of 
a  pattern  of  actions  that  might  affect  agency 
programs.  For  instance,  if  sensitive 
information  could  be  obtained  from  an 
agency  website,  the  agency  should  considef 
the  effects  of  a  possible  pattern  of  such 
activity,  not  just  a  single  action,  in  assessing 
risk  levels.  (Note  that  unauthorized  access  to 
an  agency  website  is  itself  a  criminal  offense, 
see,  e.g.,  18  U.S.C.  1029,  1030.  Agencies 
should  consider  the  effects  and  risks 
associated  with  such  unauthorized  access, 
rather  than  focusing  on  the  unauthorized 
access  itself,  in  assessing  such  risks.) 

3.  Determining  Assurance  for  Credential 
Service  Providers 

Credential  Service  Providers  (CSPs)  are 
organizations,  both  governmental  and  non- 
governmental, that  issue  and  in  some  cases 
may  maintain  electronic  credentials.  CSPs 
can  handle  several  of  the  steps  in  the  e- 
authentication  process.  Because  the  CSP's" 
issuance  and  maintenance  policy  influences 
the  trustworthiness  of  an  e-authentication 
process,  CSPs  will  also  need  to  be  assessed 
to  determine  the  e-authentication  level  to 
which  their  credentials  pertain.  For  example, 
if  a  CSP  follows  all  process/technology 
requirements  for  authentication  level  3,  a 
user  may  use  a  credential  provided  by  the 
CSP  to  authenticate  himself  for  a  transaction 
requiring  authentication  levels  1,  2,  or  3. 
Additional  information  on  CSPs  will  be 
included  in  both  the  E-Authentication 
technical  guidance  and  in  separate  guidance 
issued  by  the  E-Authentication  E- 
Govemment  Initiative. 

4.  Implementing  an  Authentication  Process 

4.1.  Overview  of  the  E-Authentication  Process 


When  determining  e-authentication  needs, 
agencies  must  consider  the  entire  e- 
authentication  process.  An  agency  cannot 
simply  determine  the  level  of  credential  that 
will  be  required  to  validate  a  user's  identity 
without  also  determining  how  that  credential 
will  be  processed  by  the  agency  business 
applications.  They  must  determine  the 
requirements  for  each  step  in  the  e- 
authentication/authorization  process.  This 
process  includes  the  following  steps: 

•  Initial  enrollment. 

•  Repeat  visits. 

•  Verification  of  identity. 

•  Transaction  management. 

•  Long  term  records  management. 

•  Periodic  tests  of  the  system. 

•  Suspension,  revocation,  reissue. 


•  Audit. 

Each  of  these  steps  will  be  explained  in 
more  detail  in  the  e-authentication  technical 
guidance.  Responsibility  for  these  steps  lies 
with  the  individual  business  process  owners 
or  designated  agency  or  cross  agency 
authority. 

4.2.  Use  of  Anonymous  Credentials 

Anonymous  credentials  may  be 
appropriate  when  it  is  not  necessary  that 
authentication  be  associated  with  a  known 
personal  identity  (as  opposed  to  identity 
authentication).  To  protect  privacy,  it  is 
important  to  balance  the  need  to  know  who 
is  communicating  with  Government  with  a 
citizen's  right  to  privacy.  This  includes 
ensuring  that  information  is  »ised  only  in  the 
manner  in  which  individuals  have  bc«n 
assured  it  will  be  used.  In  some  cases,  it  may 
be  desirable  to  preserve  the  anonymity  of 
individuals  and  it  may  be  sufficient  for  the 
purposes  of  an  application  to  authenticate 
that^ 

•  The  user  is  a  member  of  a  group;  and/ 
or 

•  The  user  is  the  same  individual  who 
supplied  or  created  information  in  the  first 
place;  and/or 

•  A  particular  user  is  entitled  to  use  a 
particular  pseudonym. 

These  anonymous  credentials  will  have 
limited  application.  In  some  cases, 
individuals  would  have  an  anonymous  as 
well  as  a  non-anonymous  credential. 
Anonymous  credentials  can  be  used  up  until 
level  3. 

4.3.  Information  Sharing  and  the  Privacy  Act 
When  developing  authentication  processes, 

agencies  must  consider  the  requirements  for 
managing  security  in  the  collection  and 
storage  of  information  associated  with  the 
process  of  validating  a  user's  identity.  As 
required  by  the  E-Govemment  Act  of  2002 
(Public  Law  107-347).  section  208.  44  U.S.C. 
§  3604,  agencies  are  required  to  conduct 
privacy  impact  assessments  for  electronic 
information  systems  and  collections,  which 
includes  when  authentication  technology  is 
newly  applied  to  an  electronic  information 
system. 

The  following  information  is  captured  in 
most  e-authentication  processes: 

•  Information  regarding  the  individuals/ 
businesses/governments  using  the  E-Gov 
service. 

•  Electronic  user  credentials  (i.e.,  some 
combination  of  public  key  certificates,  user 
identifiers,  passwords,  and  Personal 
Identification  Numbers). 

•  Transaction  information  associated  with 
user  authentication,  including  credential 
validation  method. 

•  Audit  Log/Security  information. 

Some  of  this  information  includes  personal 
information  as  defined  by  the  Privacy  Act 
and,  systems  that  use  the  information  are 
considered  systems  of  records  that  must  meet 
all  requirements  of  the  Privacy  Act  and  the 
E-Govemment  Act. 

Data  collected  and  stored  during  the 
authentication  process  should  only  be 
accessible  routinely  to  systems 
administrators  and  to  auditors.  As  required 
by  the  Privacy  Act,  access  to  the  system  of 
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records  must  be  provided  to  registered  users 
to  allow  them  to  see  an'd/or  change  personal 
information  about  them  maintained  in  the 
system  of  records.  Information  from  the 
system  of  records  should  not  be  shared 
routinely  outside  of  legitimate  needs  as 
permitted  or  required  by  law  for  the 
administration  and  control  of  the 
authentication  process. 

In  order  to  authenticate  a  user,  it  may  be 
necessary  for  an  agency  providing  an  E-Gov 
service  to  obtain  additional  information 
about  that  user  through  the  CSP  that  issued 
the  user  his/her  credential.  In  such  a  case, 
the  CSP  must  ask  the  user  for  permission  and 
be  granted  that  permission  by  the  user  to 
provide  the  specified  information  to  the  e- 
gov  service  provider.  Disclosure  of  the 
additional  information  by  the  CSP  to  the  e- 
gov  application  or  service  may  also  be 
established  prior  to  the  time  of  the 
transaction,  if  it  is  outlined  in  the  terms  of 
the  relationship  between  the  user  and  the 
CSP. 

4.4.  Cost  Considerations 

In  most  cases,  higher  levels  of  assurance 
require  more  costly  credentials;  however 
minimizing  the  number  of  credentials  can 
create  cost  savings.  Section  3  of  the  GPEA 
guidance  provide^  additional  information  on 
assessing  risks,  costs,  and  benefits.  In-person 
proofing  is  most  likely  more  expensive.  The 
e-authentication  technical  guidance  will 
provide  alternatives  for  addressing  some  of 
the  authentication  levels  that  may  help 
agencies  to  better  manage  the  costs  of 
authentication. 

4.5.  Relationship  to  Other  Guidance 

4.5.1.  Federal  Bridge  Certification  Authority 
Federal  Bridge  levels  will  be  mapped  to  the 

assurance  levels  described  in  this  document. 
Since  these  assurance  levels  take  into 
account  a  wide  range  of  authentication 
solutions,  the  levels  described  in  this 
guidance  differ  from  the  levels  established  by 
the  Federal  Bridge  Certification  Authority 
(FBCA)  Certificate  Policy.  For  example, 
levels  1  and  2  in  this  e-authentication  policy 
are  primarily  reserved  for  non-cryptographic 
authentication  solutions  not  covered  by  the 
FBCA.  However,  it  is  likely  that  some  public 
key  infrastructure  (PKl)  solutions  and  the 
FBCA  Rudimentary  Certificate  Policy  will 
map  to  level  1  or  level  2.  The  FBCA  Basic 
Certificate  Policies  and  the  FBCA  Medium 
Certificate  Policies  will  fall  in  level  3,  while 
FBCA  High  Certificate  Policy  will  fall  into 
level  4. 

4.5.2.  Federal  Information  Processing 
Standards  Publicatioh  199 

While  this  E-Authentication  Guidance 
addresses  the  consequential  risk  in  making 
an  authentication  error,  NIST  is  in  the 
process  of  developing  much  broader  risk 
levels  for  Federal  information  and 
Information  Systems.  NIST  is  in  the  process 
of  developing  a  Federal  Information 
Processing  Standards  Publication  (FIPS)  199, 
"Standards  for  Security  Categorization  of 
Federal  Information  and  Information 
Systems"  promulgated  under  the  E- 
Govemment  Act  of  2002  (Public  Law  107- 
347).  The  standards  establish  three  levels  of 


risk  (low,  moderate,  and  high)  for  each  of  the 
stated  security  objectives  (confidentiality, 
integrity,  and  availability)  relevant  to 
securing  Federal  information  and 
information  systems. 

It  is  expected  that  these  levels  established 
in  FIPS  199  will  map  to  the  levels  in  the  e- 
aufhentication  guidance.  When  an 
authentication  error  might  cause  a  loss  of 
confidentiality,  integrity  or  availability, 
then — 

•  If  the  risk  as  defined  in  FIPS  199  is  low, 
authentication  assurance  levels  1  through  4 
are  sufficient; 

•  If  the  risk  as  defined  in  FIPS  199  is 
moderate,  authentication  assurance  level  3  or 
4  should  be  used;  and 

•  If  the  risk  as  defined  in  FIPS  199  is  high, 
authentication  assurance  level  4  should  be 
used. 

5.  Effective  Dates  of  This  Guidance 

The  Effective  Dates  for  this  guidance  is  30 
days  after  issuance  as  final  policy.  Additional 
information  can  be  found  in  the 
supplemental  information  above. 

[FR  Doc.  03-17634  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  6820-WY-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Research  To  Improve 
Smoke  Alarm  Maintenance  and 
Function,  Program  Announcement 
03100 

In  accordance  with  section  10(a)(2}  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Research  to  Improve  Smoke 
Alarm  Maintenance  and  Function,  Program 
Announcement  03100. 

Times  And  Dates:  6:30  p.m.-7  p.m.,  July 
27,  2003  (Open).  7  p.m.-8  p.m.,  July  27,  2003 
(Closed).  8:30  a.m.-5  p.m.,  July  28,  2003 
(Closed). 

Place:  The  Swissotel  Atlanta  Buckhead, 
3391  Peachtree  Road,  NE.,  Atlanta,  GA 
30326,  Telephone  404.365.0065. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)(4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  03100. 

FOR  FUirTHER  INFORMATION  CONTACT:  Jean 
Langlois,  Sc.D.,  Epidemiologist, 


Division  of  Injury  and  Disability 
Outcomes  and  Programs,  National 
Center  for  Injury  Prevention  and 
Control,  CDC,  4770  Buford  Highway. 
NE,  Atlanta,  GA  30341,  Telephone 
770.488.1478. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  July  7,  2003. 
Diane  C.  Allen, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17560  Filed  7-10-03;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Community-Based 
Interventions  To  Reduce  Motor 
Vehicle-Related  Injuries,  Program 
Announcement  03077 

In  accordance  with  section  10(a)(2)  of 
the  Federal- Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Commimity- 
Based  Interventions  to  Reduce  Motor 
Vehicle-Related  Injuries,  Program 
Announcement  03077. 

Times  and  Dates:  6:30  p.m.-7  p.m., 
July  27,  2003  (Open).  7  p.m.-8:  p.m., 
July  27,  2003  (Closed).  8:30  a.m.-5  p.m., 
July  28,  2003  (Closed). 

Place:  The  Swissotel  Atlanta 
Buckhead,  3391  Peachtree  Road,  NE., 
Atlanta,  GA  30326,  Telephone 
404.365.0065. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6),  Title  5  U.S.C,  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Annoimcement 
03077. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  D.  Vogelsonger,  Public  Health 
Advisor,  Office  of  the  Director,  National 
Center  for  Injury  Prevention  and 
Control,  CDC,  4770  Buford  Highway, 
NE..  Atlanta,  GA  30341,  Telephone 
770.488.4823. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Dated:  July  7,  2003. 
Diane  C.  Allen, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-17562  Filed  7-10-03;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel:  Development  and 
Validation  of  Measures  To  Assess 
Outcomes  of  Mild  Traumatic  Brain 
Injury,  Program  Announcement  03106 

.In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


Instrument 


(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special  Emphasis 
Panel  (SEP):  Development  and  Validation  of 
Measures  To  Assess  Outcomes  of  Mild 
Traumatic  Brain  Injury,  Program 
Announcement  03106. 

Times  and  Dates:  6:30  p.m.-7  p.m.,  July 
27,  2003  (Open).  7  p.m.-8  p.m.,  July  27.  2003 
(Closed).  8:30  a.m.-5  p.m.,  July  28,  2003 
(Closed). 

Place:  The  Swissotel  Atlanta  Buckhead, 
3391  Peachtree  Road,  NE.,  Atlanta,  GA 
30326,  Telephone  404.365.0065. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c)  (4)  and 
(6),  Title  5  U.S.C,  and  the  Determination  of 
the  Director,  Management  Analysis  and 
Services  Office,  CDC,  pursuant  to  Public  Law 
92-463. 

Matters  To  Be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  03106. 

For  Further  Information  Contact:  Ms.  Judy 
Stevens,  Epidemiologist,  Division  of 
Unintentional  Injury  Prevention,  National 
Center  for  Injury  Prevention  and  Control, 
CDC,  4770  Buford  Highway,  NE,  Atlanta,  GA 
30341,  Telephone  770.488.4649. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Annual  Burden  Estimates 


Dated:  July  7,  2003. 
Diane  C.  Allen, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  03-17563  Filed  7-10-03;  8:45  am) 

BUJNO  CODE  4ia3-1«-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Tribal  Temporary  Assistance  fot 
Needy  Families  (TANF)  Quarterly 
Financial  Report.  ACF-196TT. 

OMB  No.;  New  Collection. 

Description:  The  Tribal  TANF 
(Quarterly  Financial  Report  provides 
specific  data  regarding  expenditures  and 
provides  a  mechanism  for  Tribes  to 
request  grant  awards  and  certify  the 
availability  of  State  matching  funds. 
Failure  to  collect  this  data  would 
seriously  compromise  the 
Administration  for  Children  and 
Families'  (ACF)  ability  to  monitor 
expenditures.  This  information  is  also 
used  to  estimate  outlays  and  may  be 
used  to  prepare  ACF  budget 
submissions  to  Congress.  The  following 
citation  should  be  noted  in  regard  to 
this  collection:  45  CFR  286.255. 

Respondents:  Tribal  TANF  Agencies. 


ACFv-196TT 


Numt)er  of 
respondents 


20 


Numtwr  of  re- 
sponses per 
respofKlent 


Average  bur- 
den hours  per 
response 


Total  burden 
hours 


160 


Estimated  Toted  Annual  Burden 
Hours:  160. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration,  Office  of  Information 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  E-mail 
address:  rsargis@acf.hhs.gov. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefbre,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  reconunendations  for  the 
proposed  information  collection  should 


be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Attn:  Desk  Officer  for 
ACF,  E-mail  address: 
lauren_wittenberg@omb.eop.gov. 

Dated:  July  7,  2003. 
Rolwrt  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-17529  Filed  7-10-03;  8:45  am) 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  CttUdran  and 
Families 

[Program  Announcement  No.  ACF/ACYF/ 
HS-HSGS  2003-04] 

Fiscal  Year  2003  Discretionary 
Annour>cement  for  Head  Start 
Graduate  Student  Research  Grants; 
Avallal>ility  of  Funds  and  Request  for 
Applications 

AGENCY:  Administration  for  Children 
and  Families  (ACF)  DHHS. 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
doctoral  level  graduate  student  research 
projects  (Priority  Area  1.01)  in 
partnership  with  Head  Start  programs. 
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and  pre-doctoral  level  graduate  student 
research  partnership  development 
projects  (Priority  Area  1.02)  to  develop 
ongoing  research  partnerships  with 
Head  Start  programs. 

SUMMARY:  The  Administration  for 
Children  and  Families  (ACE)  Office  of 
Planning,  Research  and  Evaluation 
(OPRE)  announces  the  availability  of 
funds  for  Head  Start  Graduate  Student 
Research  Grants  to  support  field- 
initiated  research  activities. 

CFDA  #;  The  Catalog  of  Federal 
Domestic  Assistance  number  for  all 
priority  areas  is  93.600 
DATES:  The  closing  time  and  date  for 
receipt  of  applications  is  5  p.m.  (Eastern 
Time  Zone)  August  12,  2003.  Regardless 
of  the  method  by  which  they  are 
delivered,  applications  must  be  received 
on  or  before  the  deadline  date. 

Late  Applications.  Applications  that 
do  not  meet  the  criteria  stated  above, 
will  be  considered  late  applications. 
The  Administration  for  Children  and 
Famihes'(ACF)  will  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

Extension  of  Deadline.  ACF  may 
extend  an  application  deadline  for 
applicants  affected  by  acts  of  God  (such 
as  floods  and  hurricanes),  when  there  is 
widespread  disruption  of  mail  service, 
or  for  other  disruption  of  services  that 
.  affect  the  public  at  large  (such  as 
prolonged  electrical  blackout). 
Authority  to  waive  or  extend  deadline 
requirements  rests  with  the  Chief  Grants 
Management  Officer. 

Mailing  and  Delivery  Instructions: 
Applications  may  be  sent  through  the 
U.S.  Postal  Service,  delivered  by  private 
courier,  or  hand  delivered  to  the  ACF 
Operations  Center  at  the  address  below. 
Applications  delivered  by  hand  must  be 
received  by  the  Operations  Center 
during  the  normal  working  hours  of  8 
a.m.  to  5  p.m.,  Monday  through  Friday 
and  no  later  than  5  p.m.  Eastern  Time 
Zone  on  the  deadline  date.  Applicants 
will  receive  a  confirmation  postcard 
upon  receipt  of  applications.  Head  Start 
Research  Support  Team,  1749  Old 
Meadow  Road,  Suite  600,  McLean,  VA 
22102. 

All  packages  should  be  clearly  labeled 
as  follows:  Application  for  Head  Start 
Graduate  Student  Research  Grants: 
Priority  Area  (indicate  1.01  or  1.02). 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Head  Start  Research  Support  Technical 
Assistance  Team  (1-877)  663-0250,  is 
available  to  answer  questions  regarding 
application  requirements  and  to  refer 
you  to  the  appropriate  contact  person  in 
ACF  for  programmatic  questions.  You 
may  e-mail  your  questions  to: 
bsr@xtria.coni. 


Grants  Management  Contact:  William 
Wilson,  Grants  Management  Officer, 
Room  2220  Switzer  Building,  330  C 
Street  SW..  Washington,  DC  20447. 
Telephone  Number  (202)  205-8913  or  e- 
mail  WWilson@acf.hhs.gov. 

In  order  to  determine  the  number  of 
expert  reviewers  that  will  be  necessary, 
if  you  are  going  to  submit  an 
application,  you  must  send  a  post  card, 
call  or  e-mail  at  least  two  weeks  prior 
to  the  submission  deadline  date  with  the 
following  information:  the  name, 
address,  telephone  and  fax  number,  e- 
mail  address  of  the  principal 
investigator,  and  the  name  of  the 
university  or  non-profit  institution  to: 
Head  Start  Research  Support  Team, 
1749  Old  Meadow  Road,  Suite  600, 
McLean.  VA  22102,  (1-877)  663-0250, 
E-mail  hsr@xtria.com. 

SUPPLEMENTARY  INFORMATION:  The 
Supplementary  Information  section 
consist^  oj  four  parts.  Part  I  provides 
general  information  about  the  Head 
Start  research  activities,  authorities, 
funding  priorities,  and  the  application 
process.  Part  II  describes  the  Head  Start 
Graduate  Student  Research  Grants 
(Priority  Area  1.01).  Part  III  describes 
the  Head  Start  Graduate  Student 
Partnership  Development  Grants 
(Priority  Area  1.02).  Part  IV  includes 
two  appendices  that  include  all 
requirements  for  applications. 
Appendix  1  provides  detailed 
instructions  for  preparing  and 
submitting  applications.  Appendix  2 
contains  the  OMB-approved  Uniform 
Project  Description. 

Part  I.  General  Information 

A.  Purpose  of  Announcement 

The  purpose  of  this  announcement  is 
to  announce  the  availability  of  funds  for 
Head  Start  Graduate  Student  Research 
Grants  to  support  field-initiated 
research  activities  in  partnership  with 
Head  Start  programs  and  to  develop 
ongoing  research  partnerships  with 
Head  Start  programs. 

B.  Background 

Priority  Area  1.01  and  1.02:  Head  Start 
Graduate  Student  Research  Grants  and 
Research  Partnership  Development 
Grants 

Since  1991,  ACF  has  explicitly 
supported  the  relationship  between 
established  Head  Start  researchers  and 
their  graduate  students  by  awarding 
research  grants,  on  behalf  of  specific 
graduate  students,  to  conduct  research 
in  Head  Start  communities.  As  many 
previously  funded  Head  Start  graduate 
students  have  continued  to  make 
significant  contributions  to  the  early 


childhood  research  field  as  they  have 
pursued  their  careers,  this  funding 
mechanism  is  an  important  research 
capacity-building  effort.  To  ensure-that 
future  research  is  responsive  to  the 
changing  needs  of  low-income  families, 
graduate  students  need  strong  and 
positive  role  models.  Therefore,  Head 
Start's  support  of  the  partnership 
between  students  and  their  mentors  is 
essential.  The  unique  partnership  that  is 
forged  between  mentor  and  student, 
within  the  Head  Start  research  context, 
serves  as  a  model  for  the  establishment 
of  other  partnerships  within  the 
commxmity  (e.g.,  researcher-Head  Start 
staff,  researcher-family,  etc.).  This 
foundation  helps  foster  the  skills 
necessary  to  build  a  graduate  student's 
trajectory  of  successful  partnership- 
building  and  contributions  to  the 
scientific  community.  Within  this 
nurturing  and  supportive  relationship, 
young  researchers  are  empowered  to 
become  autonomous  researchers, 
learning  theory,  as  well  as  the  process 
of  interacting  with  the  various  members 
and  relevant  organizations  within  their 
communities. 

ACF  further  recognizes  that 
effectively  developing  new  research 
partnerships  between  researchers  and 
Head  Start  communities  requires 
considerable  planning,  effort,  and 
commitment.  In  order  to  encourage  the 
development  of  such  new  research 
partnerships,  and  to  facilitate  the  entry 
of  new  mentor/student  teams  to  the 
field  of  Head  Start  research,  it  is  also 
essential  to  support  the  process  of 
partnership  development  and  research 
conceptualization.  Therefore,  a  new 
priority  area  has  been  added  this  year 
for  that  purpose. 

Thus,  the  goals  of  the  two  priority 
areas  within  the  Head  Start  Graduate 
Student  Research  Grant  program  can  be 
summarized  as  follows: 

1.  Provide  direct  support  for  graduate 
students  as  a  way  of  encouraging  the 
conduct  of  research  with  Head  Start 
populations,  thus  contributing  to  the 
knowledge  base  about  the  best 
approaches  for  delivering  services  to= 
diverse,  low-income  families  and  their 
children; 

2.  Promote  mentor-student 
relationships  which  support  students' 
graduate  training  and  professional 
development  as  young  researchers 
engaged  in  policy-relevant,  applied 
research;  ' 

3.  Emphasize  the  importance  of 
developing  true  working  research 
partnerships  with  Head  Start  programs 
and  other  relevant  entities  within  the 
community,  thereby  fostering  skills 
necessary  to  build  a  student's  trajectory 
of  successful  partnership-building  and 
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contributions  to  the  scientific 
community;  and 

4.  Support  the  active  communication, 
networking  and  collaboration  among 
graduate  students,  their  mentors  and 
other  prominent  researchers  in  the  field, 
both  during  their  graduate  training,  as 
well  as  into  the  early  stages  of  their 
research  careers. 

While  the  specific  topics  addressed 
imder  these  Graduate  Student  Research 
Grants  are  intended  to  be  field-initiated, 
applicants  who  address  issues  of  both 
local  and  national  significance  will  be 
most  likely  to  succeed.  Some  illustrative 
examples  of  such  topics  include,  but  are 
not  limited  to  the  areas  of  school 
readiness,  children's  mental  health, 
serving  an  increasingly  culturally  and 
linguistically  diverse  population  of 
children  and  families  and  promoting 
child  well-being  by  strengthening 
responsible  fatherhood  and  healthy 
marriages  in  Head  Start  families. 

C.  Statutory  Authority  and  Other 
Citations 

Statutory  authority:  Section  649  of  the 
Head  Start  Act.  as  amended  by  the  Coats 
Huiman  Services  Reauthorization  Act  of 
1998  {Pub.  L.  105-285)  and  42  U.S.C. 
9844. 

Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13):  Public  reporting  for 
this  collection  of  information  is 
estimated  to  average  40  hours  per 
response,  including  time  for  reviewing 
instructions,  gathering  and  maintaining 
data  needed  and  reviewing  the 
collection  of  information. 

The  project  description  is  approved 
under  OMB  control  Number  0970-0139 
which  expires  12/31/03. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  vahd  OMB  control 
number. 

D.  Priority  Areas,  Number  of  Awards, 
Project  Duration,  and  Funding  Levels 

In  Fiscal  Year  2003,  ACF  anticipates 
funding  between  5  and  10  new  projects 
in  Priority  Area  1.01  and  between  2  and 
8  new  projects  in  Priority  Area  1.02, 
pending  availability  of  funds  and 
receipt  of  satisfactory  applications.  ACF 
intends  to  commit  up  to  $200,000  per 
year  to  fund  new  grants  in  response  to 
both  priority  areas  within  this 
announcement.  It  is  unlikely  that  any 
individual  mentor  will  be  funded  for 
more  than  one  graduate  student  research 
grant  if  there  are  at  least  10  applications 
fiom  different  mentors/institutions  that 
qualify  for  support. 

Any  application  that  exceeds  the 
maximum  dollar  range  will  be 
considered  "non-responsive"  and 


subsequently  retiimed  to  the  applicant 
without  further  review. 

Matching  Requirement:  There  is  no 
matching  requirement. 

Priority  Area  1.01.  Head  Start 
Graduate  Student  Research  Grants:  The 
maximum  Federal  share  will  range 
between  $10,00(>-$20,000  for  the  first 
12-month  budget  period  or  a  maximimi 
of  $40,000  for  a  2-year  project  period. 

For  Priority  Area  1.01,  requests  for  a 
second  ye&r  of  funding  wittdn  the 
project  period  should  be  identified  in 
the  current  application  (on  SF-424A), 
but  such  requests  will  be  considered  at 
a  later  date  on  a  noncompetitive  basis, 
subject  to  the  graduate  student's 
eligibility  status,  the  availability  of 
funds,  satisfactory  progress  of  the 
grantee,  and  a  determination  that 
continued  funding  would  be  in  the  best 
interest  of  the  Government. 

Priority  Area  1.02.  Head  Start 
Graduate  Student  Partnership  Grants: 
The  maximum  Federal  share  will  range 
between  $2,500-$5,000  for  the  12- 
month  budget  period. 

E.  Application  Process 

This  announcement  includes  all  of 
the  information  needed  to  apply  for 
funding  in  each  of  the  priority  areas. 
Detailed  instructions  for  preparing  and 
submitting  applications  are  contained  in 
the  appendices.  Applicants  are 
cautioned  to  follow  the  prescribed 
content  and  format  in  preparing  their 
^plication  packages.  Each  priority  area 
describes  the  purpose,  goals,  technical 
requirements  and  evaluation  criteria 
against  which  proposals  will  be 
reviewed.  The  Standard  Federal  Forms 
that  must  be  included  in  applications 
can  be  downloaded  &t)m  the  Internet  at 
http://www.acf.hhs.gov/programs/ofs/. 

F.  Proposal  Review,  Selection  gnd 
Award 

1 .  Each  application  will  be  screened 
to  determine  whether  the  applicant 
organization  is  eligible  as  specified  in 
each  of  the  priority  areas.  Applications 
from  ineligible  organizations  will  be 
excluded  from  the  review. 

l.The  review  will  be  conducted  in 
Washington,  DC.  Expert  reviewers  will 
include  researchers,  Federal  or  State 
staff,  and  other  individuals  experienced 
in  Head  Start  or  related  research  and 
evaluation.  A  panel  of  at  least  three 
reviewers  will  evaluate  each  application 
to  determine  the  strengths  and 
weaknesses  of  the  proposal  in  terms  of 
the  Head  Start's  research  goals  and 
expectations,  requirements  for  the 
Project  Narrative  Statement,  and 
evaluation  criteria  for  the  priority  area 
imder  consideration. 


.t 


3.  Given  the  involvement  of  non- 
Federal  reviewers,  applicants  have  the 
option  of  omitting  from  the  application 
copies  (but  not  the  original),  specific 
salary  rates  or  amoimts  for  individuals 
specified  in  the  application  budget  and 
Social  Security  Numbers,  if  otherwise 
required  for  individuals.  If  the  applicant 
omits  individual  salary  information  on 
application  copies,  the  copies  must 
include  summary  salary  information. 

4.  Panelists  will  provide  written 
comments  and  assign  numerical  scores 
for  each  application.  The  indicated 
point  value  for  each  criterion  is  the 
maximiun  numerical  score  for  that 
criterion.  The  assigned  scores  for  each 
criterion  will  be  summed  to  yield  a  total 
evaluation  score  for  the  proposal. 

5.  In  addition  to  the  panel  review, 
ACF  may  solicit  comments  fiom  other 
Federal  offices  and  agencies.  States, 
non-governmental  organizations,  and 
individuals  whose  particular  expertise 
is  identified  as  necessary  for  the 
consideration  of  technical  issues  arising 
diiring  the  review.  ACF  will  consider 
their  comments,  along  with  those  of  the 
panelists,  when  making  funding 
decisions.  ACF  will  also  take  into 
account  the  best  combination  of 
proposed  projects  to  meet  overall 
research  goals. 

6.  The  Director  of  the  Office  of 
Planning,  Research  and  Evaluation  in 
the  Administration  for  Children  and 
Families  (ACF)  will  make  the  final 
selection  of  the  applicants  to  be  funded. 
Applications  may  be  funded  in  whole  or 
in  part  depending  on:  (1)  The  rank  order 
of  applicants  resulting  from  the 
competitive  review;  (2)  staff  review  and 
consultations;  (3)  the  combination  of 
projects  which  best  meets  the  Biu^au's 
research  objectives;  (4)  the  funds 
available;  and  (5)  other  relevant 
considerations. 

7.  Selected  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award.  That  dociunent 
establishes  the  funding  level,  terms  and 
conditions  of  the  award,  reporting 
requirements,  effective  date  of  the 
award,  budget  period  for  which  support 
is  given,  and  total  project  period  for 
which  support  is  provided. 

8.  Grants  to  successful  applications 
will  be  awarded  by  September  30,  2003. 

G.  Type  and  Frequency  of  Post-Award 
Reporting  Requirements 

AH  grantees  will  be  required  to 
submit  semi-annual  progress  and  fiscal 
reports  as  well  as  a  final  report. 

Part  D:  Priority  Area  1.01  Head  Start 
Graduate  Student  Research  Grants 

Eligible  Applicants:  Institutions  of 
higher  education  on  behalf  of  doctoral- 
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level  graduate  students.  Doctoral 
students  must  have  completed  their 
Master's  Degree  or  equivalent  in  the 
field  of  doctoral  study  and  submitted 
formal  notification  to  ACF  by  August 
15,  2003. 

To  be  eligible  to  administer  the  grant 
on  behalf  of  the  student,  the  institution 
must  be  fully  accredited  by  one  of  the 
regional  accrediting  commissions 
recognized  by  the  Department  of 
Education  and  the  Council  on  Post- 
Secondary  Accreditation.  Faith-based 
institutions  are  also  eligible  to  apply. 
Although  the  faculty  mentor  is  listed  as 
the  Principal  Investigator,  this  grant  is 
intended  for  dissertation  research  for  an 
individual  student.  Information  about 
both  the  graduate  student  and  the 
student '$  faculty  mentor  is  required  as 
part  of  this  application.  Any  resultant 
grant  award  is  not  transferable  to 
another  student.  The  award  may  not  be 
divided  between  two  or  more  students. 

Private,  non-profit  institutions  are 
encouraged  to  submit  with  their 
applications  the  optionally  survey 
located  under  "Grant  Manuals  &  Forms" 

At  http://www.acf.hhs.gov/programs/ofs/ 
forms.htm. 

Additional  Requirements: 

•  A  university  faculty  member  must 
serve  as  a  mentor  to  the  graduate 
student;  this  faculty  member  is  listed  as 
the  "Principal  Investigator."  The 
application  must  include  a  letter  fi-om 
this  faculty  member  stating  that  s/he  has 
reviewed  and  approved  the  application, 
the  status  of  the  project  as  dissertation 
research,  the  student's  status  in  the 
doctoral  program,  and  a  description  of 
how  the  faculty  member  will  regularly 
monitor  the  student's  work. 

•  The  research  project  must  be  an 
independent  study  conducted  by  the 
individual  graduate  student  or  well- 
defined  portion(s)  of  a  larger  study 
currently  being  conducted  by  a  faculty 
member.  If  the  project  is  part  of  a  larger 
research  effort,  the  proposal  pust 
clearly  distinguish  between  the 
student's  portion  of  the  research 
activities  and  those  of  the  larger  project. 
The  graduate  student  must  have  primary 
responsibility  for  the  proposed  study 
described  in  the  application. 

•  The  graduate  student  must  enter 
into  a  partnership  with  a  Head  Start  or 
Early  Head  Start  program  for  the 
purposes  of  conducting  the  research. 

•  The  application  must  contain  (A)  a 
letter  from  the  Head  Start  or  Early  Head 
Start  program  certifying  that  they  have 
entered  into  a  research  partnership  with 
the  applicant  (graduate  student)  and  (B) 
a  separate  letter  certifying  that  the 
application  has  been  reviewed  and 
approved  by  the  Head  Start  Program 
Policy  Council.  Notification  of  approval 


or  pending  approval  by  the  Policy 
Coimcil  must  be  received  from  the 
official  representative  of  the  Policy 
Council  and  not  an  individual  from  the 
Head  Start  or  Early  Head  Start  program 
itself. 

•  The  graduate  student  applicant 
must  agree  to  attend  two  meetings  each 
year  of  the  grant.  The  first  meeting 
consists  of  the  annual  meeting  for  all 
Head  Start  Graduate  Students.  This 
annual  grantee  meeting  is  typically 
schedided  during  the  summer  or  fall  of 
each  year  and  is  held  in  Washington, 
DC.  The  fall  2003  meeting  will  be  held 
on  Oct.  20-21,  2003.  During  this 
meeting,  each  student  typically  presents 
a  brief  overview  of  his  or  her  study  [e.g., 
the  study  design,  participants, 
measures,  and/or  findings,  as  they 
become  available).  The  intended  goal  of 
the  meeting  is  to  stimulate  potentially 
useful  and  constructive  feedback  from 
other  students  and  mentors,  as  well  as 
to  facilitate  collaboration,  networking 
and  mentoring  activities. 

The  second  meeting  each  year 
alternates  between  the  biennial  Head 
Start  National  Research  Conference  in 
Washington,  DC  (Jime  28  to  July  1, 
2004)  and  the  biennial  meeting  of  the 
Society  for  Research  in  Child 
Development-SRCD  (April,  2005).  At  a 
minimum,  students  usually  are 
provided  the  opportunity  to  present 
information  on  their  respective  studies 
in  a  poster  session  format,  although  both 
meetings  also  provide  other  networking 
and  mentoring  activities.  The  grant 
budget  should  reflect  travel  and  housing 
funds  for  the  graduate  student  for  all 
four  of  these  meetings  (or  two  if  only 
applying  for  only  one  year  of  funding). 

•  Given  the  strong  emphasis  that  is 
placed  on  supporting  the  mentor- 
student  relationship,  the  faculty 
mentors  are  strongly  encouraged  to 
attend  and  participate  in  the  activities  of 
the  aimual  grantee  meeting  for  all  Head 
Start  Graduate  Students.  The  budget 
should  reflect  travel  funds  for  such 
purposes,  as  appropriate.  However,  if 
the  faculty  mentor  does  plan  to  attend 
the  annual  Graduate  Student  grantee 
meeting,  but  will  utilize  another  source 
of  travel  funds,  such  arrangements  are 
encouraged  and  should  be  noted  in  the 
application. 

•  Due  to  the  small  amount  of  the 
grant,  the  applicant's  institution  is 
strongly  encouraged  to  waive  indirect 
costs. 

•  Contact  information,  including 
phone  numbers,  addresses  and  e-mail 
addresses,  for  both  the  graduate  student 
applicant  and  faculty  mentor  must  be 
included  in  the  application. 

•  The  graduate  student  must  write  the 
application  in  its  entirety,  consistent 


with  the  format  and  style  guidelines  of 
the  Publication  Manual  of  the  American 
Psychological  Association,  5th  ed.  (APA 
2001)  and  the  general  principles  and 
guidelines  of  the  Ethical  Principles  of 
Psychologists  and  Code  of  Conduct  2002 
(APA,  2002). 

Project  Duration:  The  annoimcement 
for  priority  area  1.01  is  soliciting 
applications  for  project  periods  up  to 
two  years.  Grant  awards,  on  a 
competitive  basis,  will  be  for  a  one-  to 
two-year  project  period,  the  budget  will 
be  funded  in  one-year  increments.  It 
should  be  noted,  that  if  the  graduate 
student,  on  whose  behalf  the  University 
is  applying,  expects  to  receive  his/her 
degree  by  the  end  of  the  first  one-year 
budget  period,  the  applicant  should 
request  a  one-year  project  period  only. 
A  second  year  budget-period  will  not  be 
granted  if  the  student  has  graduated  by 
the  end  of  the  first  year.  Applications 
for  continuation  grants  funded  imder 
these  awards  beyond  the  initial  one-year 
budget  period,  but  within  the  two-year 
project  period,  will  be  entertained  in  the 
subsequent  year  on  a  non-competitive 
basis,  subject  to  availability  of  funds, 
satisfactory  progress  of  the  grantee  and 
a  determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Government. 

Criteria  for  Priority  Area  1.01— Head 
Start  Graduate  Student  Research 
Grants — The  three  criteria  that  follow 
will  be  used  to  review  and  evaluate  each 
application  imder  this  priority  area 
(presented  here  in  descending  order  of 
niunerical  weighting — see  instructions 
in  Appendix  2).  Address  each  in  the 
Project  Narrative  Section  of  the 
application.  The  point  values  indicate 
the  maximimi  numerical  weight  each 
criterion  will  be  accorded  in  the  review 
process.  (100  points  total). 

1.  Approach    40  points 

•  The  extent  to  which  there  is  a 
discrete  project  designed  by  the 
graduate  student.  If  the  proposed  project 
is  part  of  a  larger  study  designed  by 
others,  the  approach  section  should 
clearly  delineate  the  research 
component  to  be  carried  out  by  the 
student  and  how  it  is  distinguished 
from  the  larger  research  project. 

•  The  extent  to  which  the  research 
design  is  appropriate  and  sufficient  for 
addressing  the  questions  of  the  study. 

•  The  extent  to  which  the  planned 
research  specifies  the  measures  to  be 
used,  their  psychometric  properties,  and 
contains  an  adequately  detailed 
description  of  the  proposed  analyses  to 
be  conducted. 

•  The  extent  to  which  the  plaimed 
measures  have  been  shown  to  be 
appropriate  and  sufficient  for  the 
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questions  of  the  study,  and  the 
population  to  be  studied. 

•  The  extent  to  which  the  planned 
measures  and  analyses  are  consistent 
with  one  another,  and  reflect  knowledge 
and  use  of  state-of-the-art  measures  and 
analytic  techniques,  or  advance  the 
state-of-the-art,  as  appropriate. 

•  The  extent  to  wmch  the  analytic 
techniques  are  appropriate  for  the 
specific  research  question(s)  under 
consideration. 

•  The  extent  to  which  the  proposed 
sample  size  is  sufficient  to  answer  the 
range  of  proposed  research  questions  for 
the  study. 

•  The  extent  to  which  the  scope  of 
the  project  is  reasonable  for  the  funds 
available  and  feasible  for  the  time  frame 
specified. 

•  The  extent  to  which  the  planned 
approach  reflects  sufficient  written 
input  from  and  partnership  with  the 
Head  Start  program  (including  the 
separate  required  review  and  written 
approval  from  the  Head  Start  program 
and  the  Head  Start  Program  Policy 
Coimcil). 

•  The  extent  to  which  the  budget  and 
budget  justification  are  appropriate  for 
carrying  out  the  proposed  project. 

2.  Staff  and  Position  Data    35  points 

•  The  extent  to  which  the  faculty 
mentor  and  graduate  student  possess  the 
research  expertise  necessary  to  conduct 
the  study  as  demonstrated  in  the 
application  and  information  contained 
in  their  vitae. 

•  The  principal  investigator/faculty 
mentor  has  earned  a  doctorate  or 
equivalent  in  the  relevant  field  and  has 
first  or  second  author  publications  in 
major  research  journals. 

•  The  extent  to  which  the  faculty 
mentor  and  graduate  student  reflect  an 
understanding  of  and  sensitivity  to  the 
issues  of  working  in  a  community 
setting  and  in  partnership  with  Head 
Start  program  staff  and  parents. 

•  Tne  adequacy  of  the  time  devoted 
to  this  project  by  the  fapult>'  mentor  for 
mentoring  the  graduate  student.  The 
proposal  should  include  evidence  of  the 
faculty  mentor's  commitment  to 
mentoring  the  individual  graduate 
student,  and  as  appropriate,  willingness 
to  serve  as  a  resource  to  the  broader 
group  of  Head  Start  Graduate  Students 
funded  imder  this  award. 

3.  Results  or  Benefits  Expected    25 
points 

•  The  research  questions  are  clearly 
stated. 

•  The  presentation  reflects  original 
work  done  by  the  student  (consistent 
with  the  general  principles  and 
guidelines  of  the  Ethical  Principles  of 


Psychologists  and  Code  of  Conduct  2002 
(APA  2002). 

•  The  extent  to  which  the  questions 
are  of  importance  and  relevance  for  low- 
income  children's  development  and 
welfare. 

•  The  extent  to  which  the  research 
study  makes  a  significant  contribution 
to  the  knowledge  base. 

•  The  extent  to  which  the  literature 
review  is  current  and  comprehensive 
and  supports  the  need  for  the  study. 

•  The  extent  to  which  the  literatiu-e 
review  has  a  complete  set  of  reference 
citations  and  is  written  consistent  with 
the  guidelines  of  the  Publication 
Manual  of  the  American  Psychological 
Association.  5th  ed.  (APA  2001). 

•  The  extent  to  which  the  questions 
that  will  be  addressed  or  the  hypotheses 
that  will  be  tested  are  sufficient  for 
meeting  the  stated  objectives. 

•  The  extent  to  which  the  proposed 
project  is  appropriate  to  the  student's 
level  of  ability  and  the  stated  time  frame 
for  completing  the  project. 

Part  m:  Priority  Area  1.02  Head  Start 
Graduate  Student  Research  Partnership 
Development  Grants 

Eligible  Applicants:  Institutions  of 
higher  education  on  behalf  of  graduate 
students  enrolled  in  a  doctoral  program. 

To  be  eligible  to  administer  the  grant 
on  behalf  of  the  student,  the  institution 
must  be  fully  accredited  by  one  of  the 
regional  accrediting  commissions 
recognized  by  the  Department  of 
Education  and  the  Council  on  Post- 
Secondary  Accreditation.  Faith-based 
institutions  are  also  eligible  to  apply. 
Although  the  faculty  mentor  is  listed  as 
the  Principal  Investigator  and  must  be 
committed  to  taking  a  central  role  in 
maintaining  an  ongoing  research 
partnership  with  a  Head  Start  program, 
this  grant  is  intended  for  an  individu&l 
student  to  be  the  primary'  conduit 
through  which  the  research-related 
relationship  is  forged.  Information  about 
both  the  graduate  student  and  the 
student's  faculty  mentor  is  required  as 
part  of  this  application.  Any  resultant 
grant  award  is  not  transferable  to 
another  student.  The  award  may  not  be 
divided  between  two  or  more  students. 

Additional  Requirements 

•  A  university  faculty  member  must 
serve  as  a  mentor  to  the  graduate 
student;  this  faculty  member  is  listed  as 
the  "Principal  Investigator."  The 
application  must  include  a  letter  from 
'this  faculty  member  stating  that  s/he  has 
reviewed  and  approved  the  application 
and  describing,  in  as  much  detail  as  is 
possible,  the  potential  for  the  research 
partnership  development  project  to  lead 
to  a  research  effort  that  would  include 


the  student's  dissertation  study.  It 
should  also  include  a  statement  of  the 
student's  status  in  the  graduate  program 
and  a  description  of  how  the  faculty 
member  will  regularly  monitor  the 
student's  work. 

•  The  research  partnership 
development  project  must  be  conducted 
by  the  individual  graduate  student  or  be 
a  well-defined  portion(s)  of  a  larger 
research  effort  currently  being 
conducted  by  a  faculty  meml^r.  If  the 
project  is  part  of  a  larger  research 
partnership-building  effort,  the  proposal 
must  clearly  distinguish  between  the 
student's  portion  and  the  activities  of 
the  larger  research  project.  The  graduate 
student  must  have  primary 
responsibility  for  the  proposed  research 
efforts  described  in  the  application. 

•  The  graduate  student  must  begin  to 
forge  a  research  partnership  with  a  Head 
Start  or  Early  Head  Start  program.  While 
one  of  the  long-term  purposes  of  the 
relationship  should  be  to  generate  a 
doctoral  dissertation  research 
opportunity  in  the  Head  Start  setting, 
the  student  should  take  an  approach 
that  is  based  in  community/ecological/ 
empowerment  models,  in  which 
research  needs  are  considered  in  the 
larger  context  of  program  needs,  as  well 
as  mutually  beneficial  and  empowering 
relationships.  Appropriate  activities 
during  the  grant  period  may  include, 
but  are  not  limited  to,  providing  direct 
services  and  assistance  to  Head  Start  or  . 
Early  Head  Start  programs  with  program 
activities,  conducting  assets/needs 
assessments,  conducting  focus  groups, 
jointly  identifying  or  defining  problems 
with  Head  Start  partners,  training  staff 
and  other  activities  that  foster 
collaborative,  reciprocal  relationships 
with  Head  Start  partners. 

•  Graduate  students  will  be  expected 
to  identify  (a)  a  set  of  goals  and 
objectives  for  the  year,  as  well  as  a  set 
of  benchmarks  for  guiding  and  assessing 
incremental  progress  toward  attaining 
these  goals  and  objectives,  and  (b) 
specific  products  they  expect  to 
generate  during  the  grant  period  such  as 
community  assets/needs  assessments, 
problem  descriptions,  summaries  of 
focus  group  findings  or  training  efforts, 
and/or  drafts  of  dissertation  proposals. 

•  Grant  recipients  are  encouraged  to 
build  upon  their  work  by  subsequently 
applying  for  the  Head  Start  Graduate 
Student  Research  Grants  (Priority  1.01) 
to  support  doctoral  dissertation 
research. 

•  The  application  must  contain  (A)  a 
letter  from  at  least  one  Head  Start  or 
Early  Head  Start  program  certifying  that 
they  are  receptive  to  exploring  a 
potential  research  partnership  with  the 
applicant  and  (B)  a  separate  letter 
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certifying  that  the  proposed  partnership 
project  has  been  reviewed  and  approved 
by  the  Head  Start  Program  Policy 
Council.  Notification  of  approval  or 
pending  approval  by  the  Policy  Council 
must  be  received  from  the  official 
representative  of  the  Policy  Council  and 
not  an  individual  from  the  Head  Start  or 
Early  Head  Start  program  itself. 

•  The  graduate  student  applicant 
must  agree  to  attend  the  annual  meeting 
for  all  Head  Start  Graduate  Student 
Research  grantees.  This  annual  grantee 
meeting  is  typically  scheduled  during 
the  summer  or  fall  of  each  year  and  is 
held  in  Washington,  DC.  The  fall  2003 
meeting  will  be  held  Oct.  20-21.  2003. 
During  this  meeting,  each  student 
typically  presents  a  brief  overview  of  his 
or  her  study  or  proposed  project.  The 
intended  goal  of  the  meeting  is  to 
stimulate  potentially  useful  and 
constructive  feedback  from  other     ' 
students  and  mentors,  as  well  as  to 
facilitate  collaboration,  networking  and 
mentoring  activities.  The  grant  budget 
should  reflect  travel  and  housing  funds 
for  the  graduate  student  for  this 
meeting. 

•  Due  to  the  small  amoimt  of  the 
grant,  the  appUcant's  institution  is 
strongly  encoiu-aged  to  waive  indirect 
costs. 

•  Contact  information,  including 
phone  numbers,  addresses  and  e-mail 
addresses,  for  both  the  graduate  student 
applicant  and  faculty  mentor  must  be 
included  in  the  application. 

•  The  graduate  student  must  write  the 
application,  consistent  with  the  format 
and  style  guidelines  of  the  Publication 
Manual  of  the  American  Psychological 
Association,  5th  ed.  (APA  2001)  and  the 
principles  and  guidelines  from  the 
Ethical  Principles  of  Psychologists  and 
Code  of  Conduct  (APA  2002). 

Project  Duration:  The  annoimcement 
for  priority  area  1.02  is  soliciting 
applications  for  project  periods  up  to 
one  year. 

CRITERIA  for  Priority  Area  1.02— 
Head  Start  Graduate  Student  Research 
Partnership  Development  Grants— The 
three  criteria  that  follow  will  be  used  to 
review  and  evaluate  each  application 
imder  this  priority  area.  Address  each  in 
the  Project  Narrative  Section  of  the 
application  (presented  here  in 
descending  order  of  niunerical 
weighting — see  instructions  in 
Appendix  2).  The  point  values  indicate 
the  maximum  numerical  weight  each 
criterion  will  be  accorded  in  the  review 
process.  (100  points  total). 

L  Approach    40  points 

•  The  extent  to  which  there  is  a 
discrete  project  designed  by  the 
graduate  student.  If  the  proposed  project 


is  part  of  a  larger  project  designed  by 
others,  the  approach  section  should 
clearly  delineate  the  research 
partnership  development  component  to 
be  carried  out  by  the  student  and  how 
it  is  distinguished  from  the  larger 
project. 

•  The  extent  to  which  the  goals  and 
objectives  of  the  proposed  activities,  as 
well  as  the  set  of  benchmarks  for 
guiding  and  assessing  progress,  are 
clearly  articulated  and  reflect  an 
appropriate  understanding  of  how  these 
activities  will  fit  within  the  context  and 
complexities  of  the  Head  Start 
program's  operations. 

•  The  scope  of  the  project  is 
reasonable  for  the  funds  available  and 
feasible  for  the  time  frame  specified. 

•  The  extent  to  which  the  planned 
approach  or  proposed  research 
partnership  activities  reflect  sufficient 
opportimities  for  written  input  from  and 
an  active  partnership  with  the  Head 
Start  program  (including  the  separate 
required  review  and  written  approval  of 
the  proposed  partnership  activities  from 
the  Head  Start  program  and  the  Head 
Start  Program  Policy  Council). 

•  The  extent  to  which  the  budget  and 
budget  justification  are  appropriate  for 
carrying  out  the  proposed  research 
project  development  activities. 

•  The  extent  to  which  proposed 
products  reflect  concrete  and 
measurable  steps  toward  design  of  a 
future  dissertation  project. 

2.  Staff  and  Position  Data    35  points 

•  The  extent  to  which  the  faculty 
mentor  and  graduate  student  possess  the 
expertise  necessary  to  successfully  form 
a  research  partnership  with  a  Head  Start 
program  as  demonstrated  in  the 
application  and  information  contained 
in  their  vitae. 

•  The  principal  investigator/faculty 
mentor  has  earned  a  doctorate  or 
equivalent  in  the  relevant  field  and  has 
first  or  second  author  publications  in 
major  research  journals. 

•  The  extent  to  which  the  faculty 
mentor  and  graduate  student  reflect  an 
understanding  of  and  sensitivity  to  the 
issues  of  working  in  a  conununity 
setting  and  in  a  reciprocal  partnership 
with  Head  Start  program  staff  and 
parents. 

•  Theadequacy  of  the  time  devoted 
to  this  project  by  the  faculty  mentor  for 
mentoring  the  graduate  student.  The 
proposal  should  include  evidence  of  the 
faculty  mentor's  commitment  to 
mentoring  the  individual  graduate 
student,  and  as  appropriate,  willingness 
to  serve  as  a  resource  to  the  broader 
group  of  Head  Start  Graduate  Students 
funded  under  this  award. 


•  The  extent  to  which  the  mentor- 
mentee  relationship  is  clearly  described 
and  has  the  potential  to  continue 
throughout  the  student's  dissertation 
process. 

3.  Results  or  Benefits  Expected    25 
points 

•  The  presentation  reflects  original 
work  done  by  the  student  (consistent 
with  the  general  principles  and 
guidelines  of  the  Ethical  Principles  of 
Psychologists  and  Code  of  Conduct  2002 
(APA  2002). 

•  The  extent  to  which  the  literature 
review,  as  well  as  a  description  of  the 
needs  of  the  local  community  if 
appropriate,  is  current  and 
comprehensive  and  supports  the  need 
for  developing  this  or  similar  research 
partnerships. 

•  The  extent  to  which  proposed  goals 
and  objectives  for  the  year  address  the 
needs  identified. 

•  The  extent  to  which  the  specific 
products  to  be  generated  through  the 
grant,  as  well  as  the  benchmarks  for 
assessing  progress  toward  these  goals 
and  objectives,  are  clearly  described  and 
will  potentially  benefit  the  Head  Start 
and/or  research  communities. 

•  The  extent  to  which  the  literature 
review  has  a  complete  set  of  reference 

,  citations  and  is  written  consistent  with 
the  guidelines  of  the  Publication 
Manual  of  the  American  Psychological 
Association,  5th  ed.  (APA  2001). 

•  The  extent  to  which  the  proposed 
project  is  appropriate  to  the  student's 
level  of  ability  and  the  stated  time  frame 
for  completing  the  project. 

•  The  extent  to  which  potential 
research  questions  are  clearly  stated  and 
are  of  importance  and  relevance  for  low- 
income  children's  development  and 
welfare. 

Part  rv.  Appendices 

Appendix  1:  Contents  and  Format  of  the 
Application 

Clarity  and  conciseness  are  of  utmost 
importance.  ACF  strongly  encourages 
applicants  to  limit  their  applications  to 
100  pages,  double-spaced  and  single- 
sided,  with  standard  one-inch  margins 
and  12  point  fonts.  This  includes  the 
entire  Project  Narrative  Statement 
including  text,  tables,  charts,  graphs, 
resiunes,  corporate  statements  and 
appendices. 

Applicants  are  cautioned  to  include 
all  requfred  forms  and  materials, 
organized  according  to  the  required 
format.  The  application  packet  must 
include  the  following  items  in  order: 

1.  A  cover  letter  that  includes  the 
announcement  number,  priority  area 
and  contact  information. 
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2.  Standard  Federal  Forms 

a.  Standard  Form  424,  "Application 
for  Federal  Assistance."  This  form  must 
be  completed,  signed,  and  included 
with  the  application. 

b.  Standard  Fonn  424A,  "Budget 
Information — Non-Construction 
Programs."  This  form  must  be 
completed  and  included  with  the 
application. 

c.  Standard  Form  424B,  "Assurances: 
Non-Construction  Programs."  This  form 
must  be  completed,  signed,  and 
included  with  the  application. 

d.  Assxirance/Identification/ 
Certification/Declaration  Regarding 
Protection  of  Hiunan  Subjects.  This 
form  must  be  completed,  signed,  and 
included  with  the  application. 

e.  Certifications  Regarding  Lobbying. 
Applicants  must  provide  a  certification 
regarding  lobbying  when  applying  for 
an  award  in  excess  of  $100,000. 
Applicants  must  sign  and  return  the 
certification  with  their  applications. 

f.  Standard  Form  LLL,  'TDisclosure  of 
Lobbying  Activities."  Applicants  must 
disclose  lobbying  activities  when 
applying  for  an  award  in  excess  of 
$100,000.  Applicants  who  have  used 
non-Federal  funds  for  lobbying 
activities  in  connection  with  receiving 
assistance  imder  this  announcement 
shall  complete  a  disclosure  form  to 
report  lobbying.  Applicants  must  sign 
and  return  the  disclosure  form,  if 
applicable,  with  their  applications. 

g.  Certification  Regaraing  Drug-Free 
Workplace  Requirements.  Applicants 
must  make  the  appropriate  certification 
of  their  compliance  with  the  Drug-Free 
Workplace  Act  of  1988.  By  signing  and 
submitting  the  application,  the 
applicant  is  providing  the  certification 
and  need  not  mail  back  the  certification 
with  the  application. 

h.  Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters.  Applicants  must  make  the 
appropriate  certificationthat  they  are 
not  presently  debarred,  suspended,  or 
otherwise  ineligible  for  an  award.  By 
signing  and  submitting  the  application, 
the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

i.  Certification  Regarding 
Enviroiunental  Tobacco  Smoke. 
Applicants  must  make  the  appropriate 
certification  of  their  compliance.  By 
signing  and  submitting  the  application, 
the  applicant  is  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

3.  For-profit  entities  wishing  to 
receive  a  grant  directly  must  provide  a 
letter  indicating  their  willingness  to 
waive  their  profit.  Non-profit 
organizations  must  submit  proof  of  non- 


profit status  in  the  application  at  the 
time  of  submission,  llie  applicant  can 
demonstrate  proof  of  non-profit  status  in 
any  one  of  five  ways,  by  providing: 

a.  A  copy  of  the  organization's  usting 
in  the  Internal  Revenue  Service's  (IRS) 
most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c3)ofthe  IRS  code; 

b.  A  copy  of  the  ciurently  valid  IRS 
tax  exemption  certificate; 

c.  A  statement  from  a  State  taxing 
body,  State  attorney  general,  or  other 
appropriate  State  official  certifying  that 
the  applicant  organization  has  a  non- 
profit status  and  that  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals; 

d.  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  dociunent  that 
clearly  estabUshes  non-profit  statiis. 

e.  Ally  of  the  items  in  the 
subparagraphs  immediately  above  for  a 
State  or  national  parent  organization 
and  a  statement  signed  by  the  parent 
organization  that  tihe  applicant 
organization  is  a  local  non-profit 
affiliate. 

Private,  non-profit  institutions  are 
encoiu^ged  to  submit  with  their 
applications  the  optional  siuvey  located 
imder  "Grant  Manuals  &  Forms"  at 
http://www.acf.hhs.gov/programs/ofs/ 
forms.htm. 

4.  Administrative  requirements:  45 
CFR  Parts  74  and  92. 

5.  Executive  Order  12372 — Single 
Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs",  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Hiunan 
Services  Program  and  Activities".  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  Territories  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  Ohio,  Oklahoma,  Oregon, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington,  and 
Wyoming  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicants  from  these  twenty- 
six  jurisdictions  need  take  no  action 
regarding  E.O.  12372.  Applicants  for 
projects  to  be  administered  by 
Federally-recognized  Indian  Tribes  are 
also  exempt  from  the  requirements  of 
E.O.  12372.  Otherwise,  applicants 
should  contact  their  SPOCs  as  soon  as 


possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  the  program 
office  can  obtain  and  review  SPOC 
comments  as  part  of  the  award  process. 
It  is  imperative  that  the  applicant 
submit  all  required  materials,  if  any,  to 
the  SPOC  and  indicate  the  date  of  this 
submittal  (or  the  date  of  contact  if  no 
submittal  is  required)  on  the  Standard 
Fonn  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 

Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  accommodation  or 
explain  rule. 

When  comments  are  submitted 
directly  to  ACF,  they  should  be 
addressed  to:  William  Wilson,  ACYF's 
Office  of  Grants  Management,  Room 
2220  Switzer  Building,  330  C  Street 
SW.,  Washington,  DC  20447,  Attn:  Head 
Start  Discretionary  Research  Grants 
Announcement.  A  Ust  of  the  Single 
Points  of  Contact  (SPOCs)  for  each  State 
and  Territory  can  be  found  on  the 
following  web  site:  http:// 
www.  whitebouse.gov/omb/grants/ 
spoc.html. 

5.  Table  of  Contents 

6.  Project  Abstract  (not  to  exceed  one 
page)  for  use  in  official  briefings, 
decision  packages,  and  public 
announcement  of  awards. 

7.  Project  Narrative  Statement  (See 
instructions  in  Appendix  2  and 
Evaluation  Criteria  for  each  Priority 
described  in  this  announcement.) 

8.  Appendices:  All  supporting 
materials  and  documents  should  be 
organized  into  appropriate  appendices 
and  securely  bound  to  the  application 
package.  Applicants  are  reminded  that 
the  total  page  limitation  applies  to  both 
narrative  text  and  supporting  materials. 

a.  Contact  Information  for  all  Key 
Staff 

b.  Resumes 

c.  Letters  of  Support,  if  appropriate 

d.  Other 

9.  Number  of  Copies  and  Binding:  An 
original  and  two  copies  of  the  complete 
application  packet  must  be  submitted. 
Each  copy  of  the  application  should  be 
securely  stapled  in  the  upper  left-hand 
comer,  clipped,  or  secured  at  the  top 
with  a  two-hole  punch  fastener.  Because 
each  application  will  be  duplicated  for 
the  review  panel,  do  not  use  non- 
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removable  binders.  Do  not  include  tabs, 
plastic  inserts,  brochures,  videos,  or  any 
other  items  that  cannot  be  photocopied. 

Appendix  2:  Uniform  Project 
Description 

Part  1    The  Project  Description 
Overview 


Purpose  <■ 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  and  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  your  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  reconmiendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application. 

General  Instructions 

ACF  is  particularly  interested  in 
specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  Cross-referencing  should  be 
used  rather  than  repetition.  Supporting 
information  concerning  activities  that 
will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant- 
funded  activity  should  be  placed  in  an 
appendix. 

Pages  should  be  numbered  and  a  table 
of  contents  should  be  included  for  easy 
reference. 

Part  2    General  Instructions  for 
Preparing  a  Full  Project  Description 

Introduction 

Applicants  required  to  submit  a  full 
project  description  shall  prepare  the 
project  description  statement  in 
accordance  with  the  following 
instructions  and  the  specified 
evaluation  criteria.  The  instructions  give 
a  broad  overview  of  what  your  project 
description  should  include  while  the 
evaluation  criteria  expands  and  clarifies 
more  program-specific  information  that 
is  needed. 

Project  Summary/Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  hlnding  request. 


Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem{s) 
requiring  a  solu'ion.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  fit)m 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  plaiming  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volimteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

Approach 

Outline  a  plan  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  featxu-es  of  the 
project  such  as  design  or  technological 
irmovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
accomplished.  When  accomplishments 
cannot  be  quantified  by  activity  or 
function,  list  them  in  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(OMB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution. 

Evaluation 

Provide  a  narrative  addressing  how 
the  results  of  the  project  and  the 


conduct  of  the  project  will  be  evaluated. 
In  addressing  the  evaluation  of  results, 
state  how  you  will  determine  the  extent 
to  which  the  project  has  achieved  its 
stated  objectives  and  the  extent  to 
which  the  accomplishment  of  objectives 
can  be  attributed  to  the  project.  Discuss 
the  criteria  to  be  used  to  evaluate 
results,  and  explain  the  methodology 
that  will  be  used  to  determine  if  the 
needs  identified  and  discussed  are  being 
met  and  if  the  project  results  and 
benefits  are  being  achieved.  With 
respect  to  the  conduct  of  the  project, 
define  the  procedures  to  be  employed  to 
determine  whether  the  project  is  being 
conducted  in  a  manner  consistent  with 
the  work  plan  presented  and  discuss  the 
impact  of  the  project's  various  activities 
on  the  project's  effectiveness. 

Additional  Information 

Following  are  requests  for  additional 
information  that  need  to  be  included  in 
the  application: 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
fi-om  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission. 

The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Letters  of  Support 

Provide  statements  fi-om  community, 
public  and  commercial  leaders  that 
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support  the  project  proposed  for 
funding.  All  submissions  should  be 
included  in  the  application  OR  by 
application  deadline. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duphcated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

General 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  piuposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
resources.  It  is  suggested  that  budget 
amounts  and  computations  be  presented 
in  a  columnar  format:  first  column, 
object  class  categories;  second  column. 
Federal  budget;  next  colimm(s),  non- 
Federal  budget(s),  and  last  column,  total 
budget.  The  budget  justification  should 
be  a  narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification:  Identify  the  project 
directoi  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  die  project 
(in  months),  time  conunitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  annual  salary,  grant  salary, 
wage  rates,  etc.  Do  not  include  the  costs 
of  consultants  or  personnel  costs  of 
delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fiinge  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 


Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops 
shoidd  be  detailed  in  the  budget. 

Equipment 

Description:  "Equipment"  means  an 
article  of  non-expendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  die  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  piuposes,.or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  wdth  the  organization's 
regular  written  accounting  practices.) 

Justification:  For  each  type  of 
equipment  requested,  provide  a 
description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  ends.  An 
applicant  organization  diat  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  diat 
included  under  the  Equipment  category. 

Justification:  Si>ecify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  which  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  for  those 
which  belong  imder  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 


by  the  applicant,  should  be  included 
imder  this  category. 

Justification:  All  prociu'ement 
transactions  shall  be  conducted  in  a 
manner  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and 
subrecipients,  other  than  States  that  are 
required  to  use  45  CFR  Parts  92 
procedures,  must  justify  any  anticipated 
pnxmrement  action  that  is  expected  to 
be  awarded  without  competition  and 
exceed  the  simplified  acquisition 
threshold  fixed  at  41  U.S.C.  403(11) 
(currently  set  at  100,000).  Recipients 
might  be  required  to  make  available  to 
ACF  pre-award  review  and  procurement 
documents,  such  as  request  for 
proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc. 

Note:  Whenever  the  apphcant  intends  to 
delegate  part  of  the  project  to  another  agency, 
the  applicant  must  provide  a  detailed  budget 
and  budget  narrative  for  each  delegate 
agency,  by  agency  title,  along  with  the 
required  supporting  information  referred  to 
in  these  instructions. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (noncontractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  US3,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 

Justification:  Provide  computations,  a 
narrative  description  and  a  justification 
for  each  cost  under  this  category. 

Indirect  Charges 

Description:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currenUy  has  an 
indirect  cost  rate  approved  by  the 
Department  of  Health  and  Human 
Services  (HHS)  or  another  cognizant 
Federal  agency. 

Justification:  An  applicant  that  will 
charge  indirect  costs  to  the  grant  must 
enclose  a  copy  of  the  cmrent  rate 
agreement.  If  the  applicant  organization 
is  in  the  process  of  initially  developing 
or  renegotiating  a  rate,  it  should 
immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  cognizant  agency's  guidelines  for 
establishing  indirect  cost  rates,  and 
submit  it  to  the  cognizant  agency. 
Applicants  awaiting  approval  of  their 
indirect  cost  proposals  may  also  request 
indirect  costs.  It  should  be  noted  that 
when  an  indirect  cost  rate  is  requested. 
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those  costs  included  in  the  indirect  cost 
pool  should  not  also  be  chaiged  as 
direct  costs  to  the  grant.  Also,  if  the 
applicant  is  requesting  a  rate  which  is 
less  than  what  is  allowed  under  the 
program,  the  authorized  representative 
of  the  applicant  organization  must 
submit  a  signed  acknowledgement  that 
the  applicant  is  accepting  a  lower  rate 
than  allowed. 

Nonfederal  Resources 

Description:  Amounts  of  non-Federal 
resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of 
the  SF-424. 

Justification:  The  firm  commitment  of 
these  resources  must  be  documented 
and  submitted  with  the  application  in 
order  to  be  given  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  for  each  funding  source. 

Dated:  July  8.  2003. 
Howard  Rolston, 

Director.  Office  of  Planning.  Research,  and 
Evaluation.  Administration  for  Children  and 
Families. 

[FR  Doc.  03-17605  Filed  7-10-03;  8:45  am] 
BILLING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docicet  No.  2003N-0017] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Impact  of 
Risic  Management  Programs  on  the 
Practice  of  Pharmacy 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Fax  written  comments  on  the 
collection  of  information  by  August  11, 
2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974. 


FOR  FURTHER  INFORMATION  CONTACT: 

Karen  L.  Nelson,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1482. 
SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Impact  of  Risk  Management  Programs 
on  the  Practice  of  Pharmacy 

FDA  is  requesting  OMB  approval  for 
the  reporting  and  recordkeeping 
requirements  contained  in  the  survey 
entitled  "Impact  of  Risk  Management 
Programs  on  the  Practice  of  Pharmacy." 
Risk  management  (RM)  programs  are 
reviewed  by  divisions  in  the  Center  for 
Drug  Evaluation  and  Research  (CDER)  as 
part  of  the  new.  drug  application  (NDA) 
review  process  as  well  as  during  the 
postmarketing  period.  In  an  effort  to 
address  safety  risks  associated  with  drug 
therapy,  several  RM  programs  have  been 
implemented  (for  example,  for 
clozapine,  thalidomide,  and  bosentan). 
Many  RM  programs  require  pharmacists 
to  actively  intervene  and  implement 
actions  that  deviate  fi-om  their  normal 
work  procedures.  Currently,  the  impact 
of  RM  programs  on  the  practice  of 
pharmacy  in  terms  of  pharmacists' 
compliance,  knowledge,  burden,  and 
barriers  is  not  known. 

The  survey  is  a  small  investigator- 
initiated  research  project  to  improve 
science  safety  review  within  CDER.  The 
research  is  intended  to  help  FDA  safety 
evaluators  of  drug  adverse  events 
understand  the  larger  context  of  RM 
programs  and  how  they  are  perceived 
and  implemented  by  pharmacists.  The 
study  is  independent  fi-om  the 
Prescription  Drug  User  Fee  Act  III 
guidance  that  is  currently  under 
development  on  RM. 

The  descriptive  survey  will  be  sent  to 
a  representative  sampling  of 
pharmacists  in  the  United  States. 
Approximately  5,000  pharmacists  will 
be  chosen  at  random  from  listings  of 
licensed  pharmacists  obtained  from 
participating  U.S.  State  Boards  of 
Pharmacy.  Because  the  number  of 
licensed  pharmacists  in  each  State 
varies  and  the  number  of  respondents 
from  each  State  cannot  be  predicted, 
either  a  simple  random  or  a  stratified 
sample  design  will  be  used,  depending 
on  whether  thfere  is  a  sufficient  number 
of  participating  pharmacists  to  evaluate 
regional  differences.  The  geographic 
regions  will  be  classified  by  location  in 
one  of  the  four  geographic  regions  of  the 
United  States  corresponding  to  those 
used  by  the  U.S.  Bureau  of  Census 
(northeast,  midwest,  south,  and  west). 


The  survey  will  be  conducted  via 
first-class  mail.  The  survey  will  be 
mailed  with  a  cover  letter  to  randomly 
chosen  pharmacists  along  with  a 
preaddressed,  stamped  return  envelope. 
To  ensure  anonymity  and 
confidentiality,  no  premarkings  or 
numbering  systems  will  be  recorded  on 
the  survey  or  retiun  envelope. 

From  the  sample  size  of 
approximately  5,000  pharmacists,  the 
desirable  response  rate  is  approximately 
75  to  85  percent.  If  needed,  actions  will 
be  taken  to  increase  the  response  rate, 
such  as  resending  the  survey 
approximately  2  weeks  after  the  initial 
mailing. 

In  the  Federal  Register  of  February 
12.  2003  (68  FR  7124),  FDA  published 
a  notice  requesting  comments  on  FDA's 
burden  estimates  to  conduct  a 
descriptive  survey  of  pharmacists  to 
evaluate  pharmacists'  knowledge  of  RM 
programs,  identify  barriers  to 
compliance,  and  assess  the  impact  of 
these  programs  on  the  practice  of 
pharmacy.  FDA  received  one  comment. 
A  summary  of  the  comment  and  FDA's 
responses  are  in  the  following 
paragraphs. 

Concerning  the  issue  of  sampling 
methodology,  the  comment  said  that  the 
primary  focus  of  the  survey  should  be 
on  community  pharmacists  who  are 
most  likely  to  dispense  medications 
associated  with  RM  programs. 

FDA  believes  that  RM  programs  may 
affect  pharmacists  in  all  practice 
settings;  during  drug  dispensing, 
answering  drug  information  questions, 
and/or  monitoring  drug  therapy.  For 
this  reason,  the  primary  focus  of  the 
survey  is  not  on  community 
pharmacists.  However,.  FDA  will 
analyze  responses  according  to 
pharmacy  practice  settings  (for  example, 
retail,  hospital,  and  long-term  care). 

The  comment  said  that  the  sampling 
frame  should  be  stratified  to  obtain  an 
equal  distribution  of  pharmacists 
working  in  chain  versus  independent 
pharmacies. 

FDA  notes  that  the  primary  objective 
of  the  survey  is  not  to  compare  the 
responses  between  chain  and 
independent  pharmacies.  In  addition, 
because  the  sampling  frame  does  not 
include  the  setting  information  in  which 
the  pharmacist  works,  the  agency 
caimot  stratify  the  sampling  frame. 
However,  the  survey  contains  a  question 
regarding  the  practice  setting  of 
surveyed  pharmacists  and  FDA  intends 
to  analyze  this  data. 

The  comment  said  that  the  survey 
should  be  accompanied  by  an 
explanation  or  incentive  that  provides  a 
compelling  reason  for  a  pharmacist  to 
complete  it. 


FDA  believes  that  the  cover  letter  that 
will  accompany  the  survey  will 
accomplish  this  suggestion  because  the 
cover  letter  will  explain  what  the  survey 
is  about  and  that  it  is  int^ided  to  gain 
insight  from  a  pharmacist's  point  of 
view.  The  comment  said  that  the 
sampling  size  should  be  reduced. 

The  survey's  sample  size  was  selected 
by  FDA  based  on  a  consideration  of 
response  rate  and  cost.  FDA  is  also 
concerned  about  the  possibility  that  a 
large  number  of  pharmacists  in  the 
sample  may  not  have  encountered  RM 
programs.  "The  agency  believes  that  in  a 
sample  size  of  5,000,  sufficient 
responses  may  be  received  to  gain  some 
insight  about  pharmacists'  experiences 
in  dispensing  drugs. 

Concerning  the  enhancement  of 
response  rates,  the  comment  said  that  a 
cover  letter  explaining  why  it  is 
important  for  selected  respondents  to 
participate  would  result  in  a  greater 
likelihood  that  sample  pharmacists  will 
participate.  The  letter  should  include  an 
offer  to  send  a  report  of  the  results 
directly  to  the  respondent  and  assurance 
that  the  responses  will  be  kept 
confidential. 

FDA  notes  that  a  cover  letter  wiU  be 
included  with  the  survey  explaining 
why  the  selected  respondents  should 
participate.  The  letter  will  state  that  the 
surveys  are  not  marked  and  that  the 
respondents  are  not  identifiable.  FDA 
intends  to  post  the  results  of  the  survey 
on  FDA's  Web  site  at:  www.fda.gov. 
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The  comment  suggested  that 
disclosures  be  included  on  the  outside 
envelope  that  will  make  the  survey 
mailing  "stand  out"  from  the  clutter  of 
other  mailings. 

FDA  intends  to  include  FDA's  logo  on 
the  outside  envelope  along  with  a 
stamped  message  (for  example, 
"Important"). 

The  comment  said  that  a  more 
comprehensive  followup  plan  would 
result  in  greater  participation. 

FDA  plans  to  send  two  mailings  of  the 
same  siuvey  to  the  selected  pharmacists. 
A  reminder  postcard  will  be  sent 
between  these  two  mailings  to  inform 
the  pharmacists  that  the  second  mailing 
will  be  arriving  soon.  The  reminder 
postcard  will  also  state  that  if  the  survey 
has  already  been  completed  and 
returned  to  FDA,  the  second  mailing 
should  be  disregarded. 

Concerning  the  enhancement  of  the 
quality,  utility,  and  clarity  of  the 
information,  the  comment  said  that  the 
survey  should  be  revised  to  include 
questions  about  what  educational 
programs  might  be  helpful  in  facilitating 
compliance  with  RM  programs. 

FDA  agrees  that  educating  patients 
and  health  care  professionals  about  drug 
risks  is  an  important  component  of  RM 
programs.  The  survey  contains 
questions  about  existing  communication 
tools  (for  example,  medication  guides, 
dear  health  professional  letters,  drug 
educational  material),  barriers  to 
compliance,  and  the  ways  to  improve 
this  communication. 


The  comment  said  that  question 
number  20  of  the  survey  should  be 
revised  to  measure  barriers  to 
compliance  through  the  inclusion  of:  (1) 
A  new  section  heading  and  introductory 
sentence  or  two  to  clarify  the  scope  of 
the  queries,  and  (2)  a  change  to  the 
format  that  would  allow  indication  of 
the  severity  of  the  problem. 

FDA  has  added  self-explanatory 
section  headings  to  the  survey.  Because 
the  agency  would  consider  the 
identification  of  any  barrier  to 
compliance  significant,  categorizing  the 
severity  of  the  problem  would  be  *^ 
unnecessary. 

The  comment  said  that  the  survey 
should  include  questions  that  examine 
the  impact  on  the  practice  of  pharmacy 
of  any  of  the  three  different  RM 
components  examined  (use  of  special 
prescription  stickers,  dear  health  care 
professional/pharmacist  letters, 
labeling/patient  information/medication 
guides),  because  this  is  the  stated  goal 
of  the  research. 

FDA  has  added  a  question  to  the 
survey  specifically  addressing  the 
impact  of  RM  programs  on  the  practice 
of  pharmacy.  In  addition,  the  format  of 
the  question  is  open-ended  so  that  the 
response  would  not  be  restricted  in  any 
way. 

FDA  estimates  that  it  will  take  each 
pharmacist  approximately  20  minutes  to 
respond  to  the  survey  and  return  it  to 
FDA. 

The  burden  of  this  collection  of 
information  is  estimated  as  follows: 


Table  1. — Estimated  One-Time  Reporting  Burden^ 


Number  of  Respondents 


5.000 


Annual  Frequency 
Per  Response 


Total  Annual 
ilesponses 


5,000 


Hours  per 
Response 


.33 


'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infonnation. 


Total  Hours 


1,500 


Dated:  July  3,  2003. 
Jefirey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-17574  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Notice  of  Approval  of  New  Animal  Drug 
Application;  Ivermectin  Pour-On 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  that  in  2001  it  approved  a 
supplemental  abbreviated  new  animal 
drug  application  (ANADA)  filed  by 
Phoenix  Scientific,  Inc.  The 
supplemental  ANADA  provided  for 
topical  use  of  an  ivermectin  solution  on 
cattle  for  control  of  certain  internal 
parasites  for  14  days  after  treatment. 
The  applicable  section  of  the  regulation 
did  not  require  amendment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  (HFV-104),  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855,  301-627-8549.  e- 
mail:  llutber@cvm.fda.gov. 


SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  section  512(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(i))  and  21  CFR 
514.105(a)  and  514.106(a),  FDA  is 
providing  notice  that  in  2001  it 
approved  a  supplemental  ANADA  that 
was  not  the  subject  of  a  final  rule.  A 
final  rule  was  not  published  because 
§  524.1193  (21  CFR  524.1193)  did  not 
require  amendment. 

On  May  16,  2001,  FDA  approved  a 
supplement  filed  by  Phoenix  Scientific, 
Inc.,  3915  South  48th  St.  Terrace,  St. 
Joseph,  MO  64503,  to  ANADA  200-219 
for  PHOENECTIN  (ivermectin)  Pour-On. 
The  supplemental  ANADA  provided  for 
topical  use  of  a  0.5  percent  ivermectin 
solution  on  cattle  for  control  of 
infections  of  Ostertagia  ostertagi, 
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Haemonchus  placet,  Trichostrongylus 
axei,  Oesophagostomum  mdiatum, 
Cooperia  punctata,  and  C.  oncophora 
for  14  days  after  treatment.  This 
supplemental  approval  was  based  on 
the  expiration  of  marketing  exclusivity 
granted  the  pioneer  product,  Merial, 
Ltd.'s  IVOMEC  Pour-On  for  Cattle,  in 
1997  (62  FR  38907,  July  21,  1997).  No 
new  data  were  submitted.  The  necessary 
amendment  to  §  524.1193  was  made  in 
a  final  rule  (66  FR  13236,  March  5, 
2001)  for  the  approval  of  another 
generic  copy  of  the  pioneer  product. 

A  fi^edom  of  infoimation  summary 
containing  approved  product  labeling 
may  be  seen  in  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  June  25,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-17638  Filed  7-10-03;  8:45  am) 
aUJNG  CODE  416fr-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0233] 

Over-ttie-Counter  Drug  Products; 
Safety  and  Efficacy  Review;  Additional 
Sunscreen  Ingredients 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  eligibility;  request  for 
data  and  information. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
call-for-data  for  safety  and  effectiveness 
information  on  the  following  conditions 
as  part  of  FDA's  ongoing  review  of  over- 
the-coimter  (OTC)  drug  products: 
Amiloxate  (isoamyl  p- 
methoxycinnamate),  up  to  10  percent,  as 
a  sunscreen  single  active  ingredient  and 
in  combination  with  other  sunscreen 
active  ingredients;  enzacamene  (methyl 
benzylidene  camphor),  up  to  4  percent, 
as  a  sunscreen  single  active  ingredient 
and  in  combination  with  other 
sunscreen  active  ingredients;  and  octyl 
triazone,  up  to  5  percent,  as  a  sunscreen 
single  active  ingredient  and  in 
combination  with  other  sunscreen 
active  ingredients.  FDA  has  reviewed 
time  and  extent  applications  (TEAs)  for 
these  conditions  and  determined  that 
they  are  eligible  for  consideration  in  it's 
OTC  drug  monograph  system.  FDA  will 
evaluate  the  submitted  data  and 


information  to  determine  whether  these 
conditions  can  be  generally  recognized 
as  safe  and  effective  (GRAS/E)  for  their 
proposed  OTC  use. 
DATES:  Submit  data,  information,  and 
general  comments  by  October  9,  2003. 
ADDRESSES:  Submit  vmtten  comments, 
data,  and  information  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments,  data,  and 
information  to  http://www.fda.gov/ 
dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  R.  Holman,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  23, 
2002  (67  FR  3060),  FDA  published  a 
final  rule  establishing  criteria  and 
procedures  for  additional  conditions  to 
become  eligible  for  consideration  in  the 
OTC  drug  monograph  system.  These 
criteria  and  procedures,  codified  in 
§  330.14  (21  CFR  330.14).  permit  OTC 
drugs  initially  marketed  in  the  United 
States  after  the  OTC  drug  review  began 
in  1972  and  OTC  drugs  without  any 
marketing  experience  in  the  United 
States  to  become  eligible  for  FDA's  OTC 
drug  monograph  system.  The  term 
"condition"  means  an  active  ingredient 
or  botanical  drug  substance  (or  a 
combination  of  active  ingredients  or 
botanical  drug  substances),  dosage  form, 
dosage  strength,  or  route  of 
administration,  marketed  for  a  specific 
OTC  use  {§  330.14(a)).  The  criteria  and 
procedures  also  permit  conditions  that 
are  regulated  as  cosmetics  or  dietary 
supplements  in  foreign  countries  but 
that  would  be  regulated  as  OTC  drugs  in 
the  United  States  to  become  eligible  for 
the  OTC  drug  monograph  system. 

Sponsors  must  provide  specific  data 
and  information  in  a  TEA  to 
demonstrate  that  the  condition  has  been 
marketed  for  a  material  time  and  to  a 
material  extent  to  become  eligible  for 
consideration  in  the  OTC  drug 
monograph  system.  When  the  condition 
is  found  eligible,  FDA  publishes  a 
notice  of  eligibility  and  request  for 
safety  and  effectiveness  data  for  the 
proposed  OTC  use.  The  TEAs  that  the 
agency  reviewed  (Refs.  1,2,  and  3)  and 
FDA's  evaluation  of  the  TEAs  (Refs.  4, 
5,  and  6)  have  been  placed  on  public 
display  in  the  Division  of  Dockets 
Management  (see  ADDRESSES)  under  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 


n.  Request  for  Data  and  Information 

The  conditions  amiloxate,  up  to  10 
percent;  enzacamene,  up  to  4  percent; 
and  octyl  triazone,  up  to  5  percent,  as 
sunscreen  single  active  ingredients  and 
in  combination  with  other  existing 
monograph  sunscreen  active  ingredients 
will  be  evaluated  for  inclusion  in  the 
monograph  for  OTC  simscreen  drug 
products  (21  CFR  part  352). 
Accordingly,  FDA  invites  all  interested 
persons  to  submit  data  and  information, 
as  described  in  §  330.14(f),  on  the  safety 
and  effectiveness  of  these  single  active 
ingredients  for  FDA  to  determine 
whether  they  can  be  GRAS/E  and  not 
misbranded  upder  recommended 
conditions  of  OTC  use.  Additional  data 
(from  human  clinical  studies)  should  be 
included  to  establish  the  safety  and 
effectiveness  of  combination  sunscreen 
drug  products  containing  amiloxate, 
enzacamene,  or  octyl  triazone  with 
other  existing  sunscreen  monograph 
active  ingredients. 

Interested  persons  should  submit 
comments,  data,  and  information  to  the 
Divison  of  Dockets  Management  (see 
ADDRESSES)  by  October  9,  2003.  Three 
copies  of  all  comments,  data,  and 
information  are  to  be  submitted. 
Individuals  submitting  written 
information  or  anyone  submitting 
electronic  comments  may  submit  one   ■ 
copy.  Submissions  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  and  may  be  accompanied  by 
supporting  information.  Received 
submissions  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 
Information  submitted  after  the  closing 
date  will  not  be  considered  except  by 
petition  under  §  10.30  (21  CFR  10.30). 

m.  Marketing  Policy 

Under  §  330.14(h),  any  product 
containing  the  condition  for  which  data 
and  information  are  requested  may  not 
be  marketed  as  an  OTC  drug  in  the 
United  States  at  this  time  unless  it  is  the 
subject  of  an  approved  new  drug 
application  or  abbreviated  new  drug 
application. 

IV.  References 

The  following  references  are  on 
display  in  the  Division  of  Dockets 
Management  (see  ADDRESSES)  and  may 
be  seen  by  interested  persons  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

1.  TEA  for  amiloxate  (isoamyl  p- 
methoxycinnamate)  submitted  by  Haarmann 
&  Reimer  Corp.  dated  August  14,  2002. 

2.  TEA  for  enzacamene  (methyl 
benzylidene  camphor)  submitted  by 
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Buchanan  IngersoU  on  behalf  of  Merck  KGaA 
dated  August  21,  2002. 

3.  TEA  for  octyl  triazone  submitted  by 
Morgan.  Lewis  &  Bockius  LLP  on  behalf  of 
BASF  AG  dated  August  21,  2002. 

4.  FDA's  evaluation  and  comments  on  the 
TEA  for  amiloxate. 

5.  FDA's  evaluation  and  conunents  on  the 
TEA  for  enzacamene. 

6.  FDA's  evaluation  and  comments  on  the 
TEA  for  octyl  triazone. 

Dated:  July  5.  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[PR  Doc.  03-17637  Filed  7-10-03;  8:45  ami 
aUJNG  CODE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0069] 

Release  of  Task  Force  Report; 
Guidance  for  Industry  and  FDA: 
Interim  Evidence-Based  Ranlting 
System  for  Scientific  Data;  Interim 
Procedures  for  Heattti  Claims  on  the 
Labeling  of  Conventional  Human  Food 
and  Human  Dietary  Supplements; 
Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  9rug 
Administration  (FDA)  is  announcing  the 
availability  of  the  report  of  its  Task 
Force  on  Consimier  Health  Information 
for  Better  Nutrition  (the  Task  force)  and 
two  final  guidance  documents  entitled 
"Guidance  for  Industry  and  FDA: 
Interim  Evidence-Based  Ranking  System 
for  Scientific  Data"  and  "Guidance  for 
Industry  and  FDA:  Interim  Procedures 
for  Health  Claims  in  the  Labeling  of 
Conventional  Human  Food  and  Human 
Dietary  Supplements."  These 
documents  further  update  the  agency's 
approach  on  how  it  intends  to 
implement  the  Court  of  Appeals 
decision  in  Pearson  v.  Shalala.  FDA  is 
taking  this  action  to  inform  interested 
persons  of  the  release  of  the  Task  Force 
report  and  to  make  available  the 
guidances  announced  in  the  Task  Force 
report  in  accordance  with  FDA's  good 
guidance  practices. 
DATES:  The  guidances  are  final  on  July 
11.  2003.  However,  you  may  submit 
written  or  electronic  comments  on  the 
guidances  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  Task  Force  report 
and  the  final  guidances  to  the  Office  of 
Nutritional  Products.  Labeling,  and 
Dietary  Supplements  (HFS-800).  Food 


and  Drug  Administration,  5100  Paint 
Branch  Pkwry.,  College  Park.  MD  20740. 
Send  one  self-addressed  adhesive  label 
to  assist  that  office  in  processing  your 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  Task  Force  report  and  the 
final  guidances. 

Submit  written  comments  on  the  final 
guidances  to  the  Division  of  Dockets 
Management  {HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  Please 
identify  whether  you  are  commenting 
on  one  or  both  of  the  guidances  when 
you  submit  your  written  comments. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Ellwood,  Office  of  Nutritional 
Products.  Labeling,  and  Dietary 
Supplements  (HFS-^00),  Food  and  Drug 
Administration.  5100  Paiut  Branch 
Pkwy..  College  Park.  MD  20740.  301- 
436-1450. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  December  18.  2002,  FDA 
annoimced  a  major  new  initiative,  the 
Consumer  Health  Information  for  Better 
Nutrition  Initiative,  to  make  available 
more  and  better  information  about 
conventional  human  food  and  human 
dietary  supplements  to  help  American 
consumers  improve  their  health  and 
prevent  diseases  by  making  soimd 
dietary  decisions.  This  initiative  has  as 
its  central  focus  improving  the  public 
availability  and  consumer 
understanding  of  up-to-date  scientific 
evidence  on  how  dietary  choices  can 
affect  health.  FDA  announced  on 
January  16.  2003.  that  one  element  of 
this  initiative  was  to  set  up  an  FDA  Task 
Force  and  to  issue  a  report  of  that  Task 
Force  approximately  6  months  after  the 
initiative  was  launched.  The  Task  Force 
includes  representatives  fi-om  FDA.  the 
Federal  Trade  Commission  (FTC),  and 
the  National  Institutes  of  Health. 

The  Task  Force  was  charged  with:  (1) 
Reporting  on  how  the  agency  can 
improve  consumer  understanding  of  the 
health  consequences  of  their  dietary 
choices  and  increase  competition  by 
product  developers  in  support  of 
healthier  diets,  including  how  the 
agency  should  evaluate  scientific 
evidence  for  qualified  health  claims  in 
order  to  achieve  these  goals;  (2) 
developing  a  framework  of  regulations 
that  will  give  these  principles  the  force 
and  the  effect  of  law;  (3)  identifying 
procedures  for  implementing  the 
initiative,  as  well  as  determining  the 
organizational  staffing  needs  necessary 
for  the  timely  review  of  qualified  health 


claim  petitions;  and  (4)  developing  a 
consumer  studies  research  agenda 
designed  to  identify  the  most  effective 
ways  to  present  scientifically-based, 
truthful  and  nonmisleading  information 
to  consumers  and  to  identify  the  kinds 
of  information  known  to  be  misleading 
to  consumers. 

On  March  13,  2003,  the  Task  Force 
established  a  public  docket  (docket 
number  2003N-0O69)  to  receive  views 
and  comments  from  interested 
stakeholders.  As  part  of  FDA's 
continued  commitment  to  ensure  that 
stakeholders  remain  fully  informed  of 
our  progress  as  we  implement  this 
initiaUve,  FDA  is  making  available  the 
Task  Force  report,  which  includes  nine 
attachments  (Attachments  A  through  I). 
Refer  to  section  n  of  this  document  for 
a  brief  description  of  the  attachments. 
The  Task  Force  report  entitled 
"Consumer  Health  Information  for 
Better  Nutrition  Initiative— Task  Force 
Report— July  2003"  is  available  on 
FDA's  Web  sites  at  http://www.fda.gov/ 
oc/mcclellan/ chbn.html  or  http:// 
www.fda.gov/ohrms/dockets/ 
default.htm  and  by  requesting  paper 
copies  from  the  contact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT).  The 
final  guidances  are  available  at  http:// 
www.cfsan.fda.gov/guidance.html  or 

http://www.fda.gov/ohrms/dockets/ 
default.htm: 

n.  Task  Force  Report 

The  Task  Force  report  includes  a 
transmittal  memorandum  from  the  Chair 
and  Vice  Chair  of  the  Task  Force  to  the 
Commissioner  of  Food  and  Drugs,  an 
executive  summary,  and  the  following 
attachments: 


A.  Possible  Regulatory  Frameworks  for 
Qualified  Health  Claims  in  the  Labeling 
of  Conventional  Human  Food  and 
Human  Dietary  Supplements 

This  attachment  describes  three 
options  or  alternatives  for  regulating 
health  claims  that  do  not  meet  the 
"significant  scientific  agreement" 
standard  of  evidence  by  which  the 
health  claims  regulations  require  FDA  to 
evaluate  the  scientific  validity  of  claims. 

B.  Guidancs:  Interim  Evidence-Based 
Ranking  System  for  Scientific  Data 

This  interim  evidence-based  ranking 
system  describes  a  process  for 
systematically  evaluating  the  scientific 
evidence  relevant  to  a  substance/disease 
relationship  that  is  the  subject  of  a 
petition  for  a  qualified  health  claim.  The 
scientific  ratinjg  system  provides  a 
means  by  which  the  totality  of  the 
publicly  available  scientific  evidence 
relevant  to  a  substance/disease 
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relationship  can  be  assigned  to  one  of 
foiu-  ranked  levels. 

C.  Resources  for  Review  of  Scientific 
Data      : 

This  attachment  describes  a  process  to 
augment  the  agency's  limited  scientific 
review  resources  on  an  as-needed  basis 
by  using  outside  contractors. 

D.  Consumer  Studies  Research 
Agenda — Improving  Consumer 
Understanding  and  Product 
Competition  on  the  Health 
Consequences  of  Dietary  Choices 

This  attachment  sets  forth  the 
consumer  research  studies  plaimed, 
pending  Office  of  Management  and 
Budget  (0M6)  approval,  to  provide  the 
agency  with  information  about 
consumers'  reactions  to  qualified  health 
claims. 

E.  Guidance:  Interim  Procedures  for 
Qualified  Health  Claims  in  the  Labeling 
of  Conventional  Human  Food  and 
Human  Dietary  Supplements 

This  attachment  describes  the  interim 
procedures  for  qualified  health  claims 
in  the  labeling  of  conventional  human 
food  and  human  dietary  supplements. 

F.  "One-Year"  Time  Line  for  Qualified 
Health  Claim  Activities 

This  attachment  consolidates  the 
main  activities  for  June  30,  2003, 
throughjune  1,2004. 

The  Task  Force  report  also  contains 
the  list  of  the  Task  Force  members,  a 
summary  of  the  four  stakeholder 
meetings  the  Task  Force  held,  euid  a 
simunary  of  public  comments  submitted 
to  the  docket  on  this  initiative  (see  Task 
Force  report  attachments  G,  H,  and  I, 
respectively). 

m.  Final  Guidances 

A.  Background 

After  the  enactment  of ihe  Nutrition 
Labeling  and  Education  Act  of  1990 
(NLEA),  FDA  issued  regulations 
establishing  general  requirements  for 
health  claims  in  food  labeling  (58  FR 
2478,  January  6, 1993  (conventional 
foods);  59  FR  395,  January  4,  1994 
(dietary  supplements)).  By  regulation, 
FDA  adopted  the  same  procedure  and 
standard  for  health  claims  in  dietary 
supplement  labeling  that  Congress  had 
prescribed  in  the  NLEA  for  health 
claims  in  the  labeling  of  conventional 
foods  (see  21  U.S.C.  343(r)(3)  and  (r)(4)). 
The  procedure  requires  the  evidence 
supporting  a  health  claim  to  be 
presented  to  FDA  for  review  before  the 
claim  may  appear  in  labeling 
(§  101.14(d)  and  (e)  (21  CFR  101.14(d) 
and  (e)  and  101.70)).  The  standard 
requires  a  finding  of  "significant 


scientific  agreement"  (SSA)  before  FDA 
may  authorize  a  health  claim  by 
regulation  (§  101.14(c)).  FDA's  current 
regulations,  which  mirror  the  statutory 
language  in  21  U.S.C.  343(r)(3)(B)(i), 
provide  that  this  standard  is  met  only  if 
FDA  determines  that  there  is  SSA, 
among  experts  qualified  by  scientific 
training  and  experience  to  evaluate  such 
claims;  and  that  the  claim  is  supported 
by  the  totality  of  publicly  available 
scientific  evidence,  including  evidence 
from  well-designed  studies  conducted 
in  a  manner  that  is  consistent  with 
generally  recognized  scientific 
procediues  and  principles  (§  101.14(c)). 
Without  a  regulation  authorizing  use  of 
a  particular  health  claim,  a  food  bearing 
the  claim  is  subject  to  regulatory  action 
as  a  misbranded  food  (see  21  U.S.C. 
343(r)(l)(B)),  a  misbranded  drug  (see  21 
U.S.C.  352(f)(1)),  and  an  unapproved 
new  drug  (see  21  U.S.C.  355(a)). 

NLEA  required  that  FDA  itself 
initially  consider  health  claims  for  10 
substance/disease  relationships.  FDA 
determined  that  there  was  SSA 
concerning  a  nimiber  of  these  specified 
substance/disease  relationships  and  in 
turn  authorized  eight  claims.  Not  all 
relationships  that  Congress  specified  to 
be  reviewed  were  found  to  meet  the 
standard  of  SSA,  and  so  not  all  were 
authorized  by  FDA. 

Several  of  the  substance/disease 
relationships  for  which  FDA  failed  to 
find  significant  scientific  agreement 
became  the  subject  of  a  lawsuit  brought 
by  a  dietary  supplement  manufacturer. 
The  case-is  known  as  Pearson  v.  Shalala 
(Pearson).  In  Pearson,  the  plaintiffs 
challenged  FDA's  general  health  claims 
regulations  for  dietary  supplements  and 
FDA's  decision  not  to  authorize  health 
claims  for  four  specific  substance/ 
disease  relationships.  The  district  court 
ruled  for  FDA  (14  F.  Supp.  2d  10  (D.D.C. 
1998)).  However,  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit  reversed  the 
lower  court's  decision  (164  F.3d  650 
(D.C.  Cir.  1999)).!  The  appeals  court 
held  that,  on  the  administrative  record 
compiled  in  the  challenged 
rulemakings,  the  first  amendment  does 
not  permit  FDA  to  reject  health  claims 
that  the  agency  determines  to  be 
potentially  misleading  unless  the 
agency  also  reasonably  determines  that 
no  disclaimer  would  eliminate  the 
potential  deception. 

The  court  oiappeals  further  stated 
that  it  did  not  "rule  out  the  possibility 
that  where  evidence  in  support  of  a 


>  On  March  1, 1999,  the  Government  filed  a 
petition  for  rehearsing  en  banc  (reconsideration  by 
the  full  court  of  appeals).  The  U.S.  Court  of  Appeals 
for  the  D.C.  Circuit  denied  the  petition  for 
rehearsing  on  April  2, 1999  (172  F.3d  72  (D.C.  Cir. 
1999)). 


claim  is  outweighed  by  evidence  against 
the  claim,  the  FT)A  could  deem  it 
incurable  by  a  disclaimer  and  ban  it 
outright."  (Id.  at  659.)  Also,  the  court 
saw  "no  problem  with  the  FDA 
imposing  an  outright  ban  on  a  claim 
where  evidence  in  support  of  the  claim 
is  qualitatively  weaker  than  the 
evidence  against  the  claim."  (Id.  at  659 
and  n.lO.)  This  language  was  the  genesis 
of  the  "weight-of-the  evidence" 
criterion  discussed  in  this  dociunent. 

In  the  Federal  Register  of  October  6, 
2000  (65  FR  59855),  FDA  published  a 
notice  announcing  its  intention  to 
exercise  enforcement  discretion  with 
regard  to  certain  categories  of  dietary 
supplement  health  claims  that  do  not 
meet  the  SSA  standard  in  §  101.14(c). 
The  notice  set  forth  criteria  for  when  the 
agency  would  consider  exercising 
enforcement  discretion  for  a  qualified 
health  claim  in  dietary  supplement 
labeling,  including  as  a  criterion 
whether  the  scientific  evidence  in 
support  of  a  given  claim  outweighed  the 
scientific  evidence  against  it. 

As  discussed  previously,  on 
December  18,  2002,  FDA  aimounced  the 
Consumer  Health  for  Better  Nutrition 
Initiative  to  encourage  the  flow  of  high 
quality,  science-based  information 
regarding  the  health  benefits  of 
conventional  foods  and  dietary 
supplements  to  consumers.  In  the 
Federal  Register  of  December  20,  2002 
(67  FR  78002),  FDA  announced  that  it 
would  apply  Pearson  to  health  claims  in 
the  labeling  of  conventional  foods  as 
well  as. dietary  supplements.  The  agency 
also  announced  the  availability  of 
guidance  concerning  when  FDA 
intended  to  consider  exercising 
enforcement  discretion  with  respect  to 
health  claims  that  do  not  meet  the 
standard  of  SSA.  Based  on  Pearson,  the 
December  2002  guidance,  like  the 
October  2000  Federal  Register  notice 
stating  FDA's  intention  to  consider 
exercising  enforcement  discretion  with 
respect  to  dietary  supplement  health 
claims  that  do  not  meet  SSA,  included 
as  a  criterion  whether  the  scientific 
evidence  in  support  of  the  claim 
outweighs  the  scientific  evidence 
against  the  claim. 

Six  days  after  publication  of  the 
December  20,  2002,  notice  and  the 
guidance,  the  U.S.  District  Court  for  the 
District  of  Columbia  issued  its  decision 
in  Whitakerv.  Thompson,  248  F. 
Supp.2d  1  (Whitaker).  In  Whitaker,  the 
district  court  interpreting  Pearson, 
found  that  "credible  evidence,"  rather 
than  "weight  of  the  evidence"  is  the 
appropriate  standard  for  FDA  to  apply 
in  evaluating  qualified  health  claims.  In 
light  of  Whitaker,  FDA  believes  that  the 
weight  of  the  evidence  standard  in  the 
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October  2000  Federal  Register  notice 
and  the  December  2002  guidance  must 
be  tempered  by  the  test  of  credible 
evidence.  Communication  of  that  or  any 
(Jther  level  of  evidence  to  consumers  in 
a  nonmisleading  way  remains  of  critical 
ilnportance. 

The  reason  for  the  decision  to  apply 
Pearson  to  conventional  foods  is  to 
irovide  consumers  with  better  health/ 
nutrition  information  so  they  can  make 
better  dietary  choices.  By  making  clear 
that  manufacturers  may  label  foods  with 
truthful  and  nonmisleading  health 
claims,  FDA  believes  that  the  guidance 
will  precipitate  greater  communication 
in  food  labeling  of  the  health  benefits  of 
consuming  particular  foods,  thereby 
enhancing  the  public's  health,  because 
consumers  will  respond  to  health  claims 
in  food  labeling  by  making  better 
informed  dietary  choices  (67  FR  78002). 

The  decision  annoimced  in  the 
December  2002  notice  was  also  based  on 
a  desire  to  avoid  further  litigation  over 
the  constitutionality  of  the  health  claims 
provisions  of  the  NLEA  applicable  to 
conventional  food  labeling  to  the  extent 
that  these  provisions  do  not  permit 
qualified  claims.  As  explained 
,    previously,  the  appeals  court  held  that, 
on  the  administrative  record  compiled 
in  the  challenged  rulemakings,  the  first 
amendment  does  not  permit  FDA  to 
reject  health  claims  that  the  agency 
determines  to  be  potentially  misleading 
unless  the  agency  also  reasonably 
determines  that  no  disclaimer  would 
eliminate  the  potential  deception.  The 
agency,  however,  did  not  have  any 
consumer  data  to  show  that  a  disclaimer 
would  not  eliminate  the  potential 
deception. 

Pearson  and  subsequent  related  cases 
including  Whitaker,  concern  dietary 
supplement  labeling,  but  as  stated 
previously,  FDA  by  regulation  adopted 
the  same  procedure  and  standard  for 
health  claims  for  dietary  supplement 
labeling  that  Congress  prescribed  in  the 
NIEA  for  health  claims  in  conventional 
food  labeling.  These  dietary  supplement 
regulations,  like  the  NLEA  provisions  in 
question,  do  not  provide  for  qualified 
claims.  Hence,  based  on  Pearson  and 
related  cases,  a  court  faced  with  a 
decision  by  FDA  to  not  permit  a 
qualified  health  claim  for  a 
conventional  food  might  well  find  the 
same  tension  between  the  NLEA 
provisions  and  the  first  amendment.  It 
is  possible  that  consumer  data  will 
show  that  potentially  misleading  health 
claims  cannot  be  cured  by  disclaimers 
in  at  least  some  cases,  but  the  agency 
does  not  have  such  data  for 
conventional  foods,  as  it  did  not  (and 
does  not)  have  such  data  for  dietary 
supplements.  Within  the  next  year,  the 


agency  will  be  completing  research  in 
this  area.  The  results  of  this  r^arch, 
together  with  further  evaluation  of  the 
regulatory  alternatives  identified  by  the 
Task  Force,  and  evaluation  of  any 
additional  alternatives,  will  inform  any 
rulemaking  FDA  initiates. 

In  the  interim,  FDA  intends  to  use  the 
procedures  and  evidence-based  ranking 
systems  for  scientific  data  set  out  in  the 
below-described  guidances  on  these 
matters,  and  consider  the  exercise  of 
enforcement  discretion  on  a  case-by- 
case  basis  with  respect  to  qualified 
health  claims  in  conventional  human 
food  and  human  dietary  supplement 
labeling  under  certain  circumstances. 
(See  Heckler  V.  Chaney,  479  U.S.  821 
(1985);  Community  Nutrition  Institute  v. 
Young.  818  F.2d  943.  949-50  (D.C.  Cir 
1987)). 

FDA  believes  that  its  interim 
approach  to  qualified  claims  is  a 
reasonable  effort  to  combine  the  spirit  of 
the  NLEA  with  the  current  public  health 
and  legal  circumstances,  and  one  that 
reflects  practical  common  sense.  And. 
as  the  Court  of  Appeals  for  the  District 
of  Coliunbia  Circuit  observed  in  Niagara 
Mohawk  Power  Corp.  v.  FPC,  379  F.2d 
153, 160,  "Cotuts  are  loath  to  say  that 
good  sense  is  not  good  law." 


B.  Guidance  for  Industry  and  FDA : 
Interim  Evidence-Based  Ranking  System 
for  Scientific  Data 

This  interim  evidence-based  ranking 
system  describes  a  process  for 
systematically  evaluating  the  scientific 
evidence  relevant  to  a  substance/disease 
relationship  that  is  the  subject  of  a 
petition  for  a  qualified  health  claim.  The 
scientific  rating  system  provides  a 
means  by  which  the  totality  of  the 
publicly  available  scientific  evidence 
relevant  to  a  substance/disease 
relationship  can  be  assigned  to  one  of 
four  ranked  levels.  The  evidence-based 
ranking  system  presupposes  that  FTC's 
requirement  of  "competent  and  reliable 
scientific  evidence"  to  substantiate  an 
advertising  claim  related  to  health  or 
safety  has  been  met.  FTC  defines 
"competent  and  reliable  scientific 
evidence"  as  "tests,  analyses,  research, 
studies,  or  other  evidence"  based  upon 
the  expertise  of  professionals  in  the 
relevant  area,  that  has  been  "conducted 
and  evaluated  in  an  objective  manner  by 
persons  qualified  to  do  so.  using 
procedures  generally  accepted"  in  the 
profession  to  "yield  accurate  and 
reliable  results. "  In  Re:  Great  Earth      '' 
International.  Inc.UO  F.T.C.  188  . 
(1988).  to  applying  the  system,  FDA 
intends  to  consider  scientific  evidence 
only  if  it  is  competent  and  reliable.  FDA 
intends  to  use  this  interim  system, 
beginmng  in  September  2003,  for 


qualified  health  claims  in  the  labeling  of 
conventional  human  food  and  human 
dietary  supplements.  See  the  ADDRESSES 
section  of  this  notice  for  information  on 
submitting  comments  on  this  final 
guidance. 

C.  Guidance  for  Industry  and  FDA: 
Interim  Procedures  for  Qualified  Health 
Claims  in  the  Labeling  of  Conventional 
Human  Food  and  Human  Dietary 
Supplements 

FDA  intends  to  use  these  mterim 
procedures,  beginning  m  September 
2003,  for  qualified  health  claims  in  the 
labeling  of  conventional  human  food 
and  human  dietary  supplements.  See 
the  ADDRESSES  section' of  this  notice  for 
information  on  submitting  comments  on 
this  final  guidance. 

D.  The  Final  Guidances  Are  Being 
Issued  as  Level  1  Guidance  under  FDA's 
Good  Guidances  Practices  (GGPs) 
Regulation  (§10.115  (21  CFR  10.115)) 

Consistent  with  GGPs,  the  agency  will 
accept  comment,  but  it  is  implementing 
these  gmdance  documents  immediately 
in  accordance  with  section  10.115(g)(2) 
because  the  agency  has  determined  that 
prior  public  participation  is  not  feasible 
or  appropriate.  FDA  tentatively 
concludes  that  the  guidances  contain  no 
new  collection  of  information. 
Therefore,  clearance  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  is  not 
required. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  the  guidances. 
Submit  a  single  copy  of  the  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  Task 
Force  report,  two  final  guidances,  and 
received  conunents  may  be  seen  m  the 
Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

V.  Electronic  Access 

toterested  persons  may  also  access  the 
guidance  documents  at  http:// 
w*^^  cfsan.fda.gov/guidance.html  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

VI.  Future  Agency  Activities 

FDA  emphasizes  that  it  intends  to  use 
the  evidence-based  ranking  system  and 
the  procedures  on  an  interim  basis,  to 
the  near  futiue,  the  agency  intends  to 
publish  an  advance  notice  of  proposed 
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rulemaking  consistent  with  the 
recommendations  of  the  Task  Force.  As 
also  recommended  by  the  Task  Force, 
FDA  intends,  within  1  year,  to  initiate 
notice-and-comment  rulemaking  to 
establish  scientific  review  criteria  and 
procedures  for  qualified  health  claim 
petitions.  By  that  time,  FDA  expects  to 
complete  the  consumer  studies  research 
as  described  in  the  Task  Force  report 
(attachment  D).  The  results  of  this 
research,  together  with  further 
evaluation  of  the  regulatory  alternatives 
identified  by  the  Task  Force,  with  the 
benefit  of  public  comment,  and 
evaluation  of  any  additional  alternatives 
that  stakeholders  suggest  in  response  to 
the  advance  notice  of  proposed 
rulemaking,  will  inform  the  rulemaking 
FDA  intends  to  initiate. 

Dated:  }uly  8.  2003. 
leffivy  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-17702  Filed  7-10-03;  8:45  am] 

BILUNG  COOe  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Fiscal  Year  2003  Competith/e 
Application  Cycle  for  Operational 
Health  Center  Networks  (OHCN)  CFDA 
Number  93.224,  HRSA-03-105 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA)         ° 
announces  the  availability  of  up  to 
$2,100,000  to  support  costs  associated 
with  the  operation  of  a  practice 
management  or  managed  care  network 
or  plan,  including  the  purchase  or  lease 
of  equipment  (including  the  costs  of 
amortizing  the  principal  of,  and  paying 
the  interest  on,  loans  for  equipment). 

Authorizing  Legislation:  Section 
330(e)(1)(C)  of  the  Public  Health  Service 
Act,  as  amended  authorizes  support  to 
health  centers  that  receive  assistance 
under  section  330,  or  at  the  request  of 
the  health  centers,  directly  to  a  managed 
care  or  practice  management  network  or 
plan  that  is  at  least  majority  controlled 
and,  as  appUcable,  at  least  majority 
owned  by  such  health  centers  receiving 
assistance  under  section  330  for  the 
costs  associated  with  the  operation  of 
such  network  or  plan,  including  the 
purchase  or  lease  of  equipment 
(including  the  costs  of  amortizing  the 
principal  of,  and  paying  the  interest  on, 
loans  for  equipment).  Operational 


networks  are  defined  as  a  gf  oup  of  three 
or  more  health  centers  that  can 
demonstrate  that  an  essential,  mission- 
critical  function  is  performed  at  the 
network  level  for  the  network  members, 
enabling  the  member  centers  to  perform 
their  business  and  clinical  operations 
more  efficiently  and  effectively. 
DATES:  The  intended  time  lines  for 
application  submission,  review,  and 
award  are  as  follows: 

Application  Deadline:  August  11, 
2003. 

Grant  awards  announced:  September 
30,  2003. 

Applications  will  be  considered  on 
time  if  they  are:  (1)  received  by  5  p.m. 
Eastern  Standard  Time  on  August  11, 
2003;  or  (2)  postmarked  on  or  before  the 
deadline  date  given  in  the  Federal 
Register  notice  and  received  in  time  for 
orderly  processing.  Applications 
submitted  after  the  deadline  date  will  be 
retiuned  to  the  applicant  and  not 
processed.  Applicants  should  obtain  a 
legibly  dated  receipt  from  a  commercial 
carrier  or  the  U.S.  Postal  Service  or 
request  a  legibly  dated  U.S.  Postal 
Service  postmark.  Private  metered 
postmarks  shall  not  be  accepted  as  proof 
of  timely  mailing.  Applications  sent  to 
any  address  other  than  that  specified 
below  are  subject  to  being  returned. 
Applicants  should  note  that  HRSA 
anticipates  accepting  grant  applications 
online  in  the  last  quarter  of  the  fiscal 
year  (July  through  September).  Please 
refer  to  the  HRSA  grants  schedule  at 
http://www.hrsa.gov/gmnts.htm  for 
more  information. 

Where  to  request  and  send  an 
application:  To  obtain  a  complete 
appUcation  kit,  (i.e^,  application 
instructions,  necessary  forms,  and 
application  review  criteria),  contact  the 
HRSA  Grants  Application  Center  (GAC) 
at:  HRSA  Grants  Application  Center, 
901  Russell  Avenue,  Suite  450, 
Gaithersburg,  Maryland  20879,  Phone: 
1-877-HRSA-123  (1-877-477-2123), 
Fax:  1-877-HRSA-345  (1-877-477- 
2345),  Email:  hrsagac@hrsa.gov. 

When  contacting  the  HRSA  GAC 
please  use  the  following  program 
announcement  when  requesting 
application  materials:  HRSA-03-105, 
citing  "Operational  Health  Center 
Networks."  Send  the  original  and  two 
copies  of  the  application  to  the  HRSA 
GAC.  Applicants  will  receive  a  letter 
acknowledging  the  receipt  of  their 
application. 

Eligible  applicants:  The  following 
entities  are  ehgible  to  apply  for  funding 
under  this  announcement: 

1.  A  health  center,  as  defined  and 
funded  under  section  330  of  the  Public 
Health  Service  Act,  acting  on  behalf  of 


the  member  health  centers  and  the 
network. 

(A)  A  health  center  appljring  on  behalf 
of  a  managed  care  network  or  plan  must 
have  received  Federal  grants  imder 
subsection  (e)(1)(A)  of  section  330  for  at 
least  the  two  consecutive  precediiig 
years. 

(B)  A  health  center  (Community 
Health  Center,  Migrant  Health  Center, 
Health  Care  for  the  Homeless,  Public 
Housing  Primary  Care  and  Healthy 
Schools,  Healthy  Communities) 
applying  on  behalf  of  a  practice 
management  network  must  have 
received  Federal  grants  under  section      , 
330  for  at  least  the  two  consecutive 
preceding  years. 

2.  Operational  networks,  controlled 
by  and  acting  on  behalf  of  the  health 
center(s)  as  defined  and  funded  uj^ider 
section  330  of  the  Public  Health  Service 
Act.  At  the  request  of  aU  the  member 
health  centers,  a  network  may  apply  for 
direct  funds  if  it  is  at  least  majority 
controlled  and,  as  applicable,  at  least 
majority  owned,  by  such  health  centers. 

3.  Eligibility  is  limited  to  public  and 
non-profit  organizations,  including 
faith-based  and  community 
organizations. 

Matching  or  cost  sharing  requirement: 
Grantees  must  provide  at  least  60 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  s\ua  of  the  HRSA  share 
and  the  non-Federal  share.  Applicants 
must  demonstrate  that  at  least  30 
percent  of  the  cost  sharing  requirement 
is  met  through  cash  contributions.  The 
remaining  non-Federal  share  may  be 
met  by  cash  or  in-kind  contributions. 

Application  review  and  funding 
criteria:  Each  application  submitted  by 
the  deadline  will  be  reviewed  initially 
for  completeness  and  eligibility. 
Applications  that  are  determined  to  be 
ineligible,  incomplete,  or  non- 
responsive  will  be  returned  to  the 
applicant  witJiout  further  consideration. 
Those  applications  that  are  determined 
to  be  eligible  and  responsive  to  the 
requirements  will  be  reviewed  by  a 
panel  of  reviewers  comprised  of  non- 
Federal  experts  using  the  following 
objective  review  criteria: 

1.  Appropiiateness  in  meeting 
expectations  of  the  Integrated  Shaied 
Development  Initiative — extent  to 
which  the  application  effectively 
demonstrates  the  integration  and 
coordination  of  primary  care  across 
business  and  clinic^  functions  of 
network  members. 

2.  Appropriateness  to  State 
Environment  and  Marketplace — extent 
to  which  the  application  demonstrates 
both  the  (a)  appropriateness  of  the 
network  to  the  State  marketplace  and/or 
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environment,  and  (b)  strengthened 
position  (i.e.,  financial  condition, 
competitive  position)  of  its  member 
.  health  centers  in  the  State  marketplace 
and/or  environment. 

3.  Strength  of  Collaboration — extent  to 
which  commitment  (as  evidenced  by  the 
contribution  of  time,  resources,  cash, 
efc.fby  each  network  member  is 
demonstrated  in  the  business  plan, 
implementation  plan,  strategic  plan, 
budget  spreadsheet  and  accompanying 
narrative,  and  operational  agreement. 

4.  Network  Operation:  Core  Strength 
and  Competencies— extent  to  which  the 
network  design  is  suited  to  the 
oi;ganizational/administrative  capacity 
of  the  network  members  based  on 
operational  history  of  the  network. 

5.  Capacity  of  the  Network  to  Support 
Shared/Integrated  Operations— extent  to 
which  network  members  have  shared 
and/or  integrated  functions  or 
ccnnponents  of  their  systems. 

Funding  preference:  A  funding 
preference  is  defined  as  the  funding  of 
a  specific  category  or  group  of  approved 
applications  ahead  of  other  categories  of 
applications.  A  preference  will  be  given 
to  applicants  proposing  to  serve 
sparsely  populated  rural  or  frontier 
areas. 

Estimated  amount  of  available  funds: 
For  fiscal  year  2003,  up  to  $2,100,000 
will  be  available  for  this  program. 
Estimated  project  period:  3  years. 
Estimated  number  of  awards:  This  is 
a  new  program;  the  estimated  number  of 
awards  may  range  from  5  to  7  in  fiscal 
year  2003. 

Estimated  or  average  size  of  each 
award:  This  is  a  new  grant  program;  the 
estimated  costs  are  expected  to  vary 
considerably  with  a  range  from 
$150,000  to  $300,000. 

Information  contact:  Applicants  may 
contact  Christie  Brown  by  phone  at 
301-594-^314  or  by  email  at 
CBrown  1  ©hrsa.gov. 

Paperwork  Reduction  Act:  The 
application  for  Operational  Health 
Center  Networks  has  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act  The  OMB  clearance  number  is 
0920-0428. 

Public  health  system  reporting 
requirements:  Under  these  requirements 
(approved  by  the  Office  of  Management 
and  Budget  under  OMB  number  0937- 
0195),  a  community-based,  non- 
■  governmental  applicant  must  prepare 
and  submit  a  Public  Health  System 
Impact  Statement  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
recedpt  due  date.  This  statement  must 
include: 


1 .  A  copy  of  the  face  page  of  the 
application  (SF  424)  and 

2.  A  simunary  of  the  project,  not  to 
exceed  one  page,  which  provides: 

a.  A  description  of  the  population  to 
be  served, 

b.  A  sununary  of  the  services  to  be 
provided,  and 

c.  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372:  This  program 
has  been  determined  to  be  a  program 
that  is  subject  to  the  provisions  of 
Executive  Order  12372  concerning 
intergovernmental  review  of  Federal 
programs  by  appropriate  health 
planning  agencies,  as  implemented  by 
45  CFR  Part  100.  Executive  Order  12372 
allows  States  the  option  of  setting  up  a 
system  for  reviewing  applications  from 
within  their  States  for  assistance  imder 
certain  Federal  programs.  The 
application  packages  pursuant  to  this 
notice  will  contain  a  listing  of  States 
with  review  systems  and  will  provide  a 
single  point  of  contact  (SPOC)  in  the 
State  for  review.  A  SPOC  list  is  also 
available  at  http://www.whitehouse.gov/ 
omb/grants/spoc.html.  Applicants 
(other  than  federally-recognized  Indian 
tribal  governments)  should  contact  their 
SPOCs  as  early  as  possible  to  alert  them 
to  the  prospective  applications  and 
receive  any  necessary  instructions  on 
the  State  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  applicable  Federal 
application  receipt  due  date.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  its  responses 
to  State  process  recommendations 
received  after  the  due  date.  (See 
"Intergovernmental  Review  of  Federal 
Programs,"  Executive  Order  12372,  and 
45  CFR  part  100,  for  a  description  of  the 
review  process  and  requirements.) 

Dated:  June  25.  2003. 
Elizabeth  M.  Duke, 
Administrator.  ' 

(FR  Doc.  03-17530  Filed  7-10-03;  8:45  am) 
BILUNG  CODE  416S-1S-P 


Indian  Health  Service  Contract  Health 
Service  Purchase-Delivery  Order  for 
Health  Service. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Indian  Health  Service  Contract  Health 
Service;  Purchase-Delivery  Order  for 
Health  Service 

AGENCY:  Indian  HealUi  Service,  HHS. 
ACTION:  Request  for  public  comment:  30- 
day  proposed  information  collection: 


SUMMARY:  The  Indian  Health  Service,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
As  required  by  section  3507(a)(1)(D)  of 
the  Act,  the  proposed  information 
collection  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 

The  IHS  received  no  comments  in 
response  to  the  60-day  Federal  Register 
notice  (67  FR  77800)  pubhshed  on 
December  19,  2002.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comment  to  be  submitted 
directly  to  OMB. 

Proposed  Collection 

Title:  0917-0002,  re-titled  "Indian 
Health  Service  Contract  Health  Service 
Purchase-Delivery  Order  for  Health 
Service."  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired.  Form 
number:  IHS-843-1A.  Need  and  Use  of 
Information  Collection:  Respondents 
certify  that  they  have  performed  the 
health  care  services  authorized  by  the 
IHS.  Information  is  used  to  manage, 
administer  and  plan  for  the  provisions 
of  health  care  services  to  eligible 
American  Indians,  process  payments  to 
providers,  obtain  program  data,  provide 
program  statistics,  and  serve  as  a  legal 
dociunent  for  health  care  services 
rendered.  Affected  Public:  Businesses  or 
other  for-profit.  Individuals  or 
Households,  Not-for-profit  institutions, 
and  State,  local  or  Tribal  Government. 
Type  of  Respondents:  Health  care 
providers.  • 

The  table  below  provides  the 
following:  types  of  data  collection 
instructions,  estimated  niunber  of 
respondents,  number  of  responses  per 
respondent,  annual  niunber  of 
responses,  average  burden  hour  per 
response,  and  total  annual  burden 
hours. 
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Data  coHectJon  instrument 


Estimated 

number  of 
respondents 


Responesper 
respondent 


Annual  num- 
ber of 
responses 


Average  burden 
hours  per 
response* 


Total  annual 
burden  hours 


IHS-843-1A 
Tr1t>al  use  .... 
IDS** 


7.087 

528 

20,142 


42 
36 

1 


299,149 
19,112 
20,142 


0.05  (3  mins) 
0.05  (3  mins) 
0.05  (3  mins) 


14,957 
956 

1,007 


Total 


27,757 


16,9^ 


*  For  ease  of  understanding,  burden  hours  are  also  provided  in  actual  minutes. 
**  Inpatient  Discharge  Summary  (IDS). 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Your  written 
comments  and/or  suggestions  are 
invited  on  one  or  more  of  the  following 
points:  (a)  Whether  the  information 
collection  activity  is  necessary  to  carry 
out  an  agency  function;  (b)  whether  the 
agency  processes  the  information 
collected  in  a  useful  and  timely  fashion; 
(c)  the  accuracy  of  the  public  burden 
estimate  (the  estimated  amount  of  time 
needed  for  individual  respondents  to 
provide  the  requested  information);  (d) 
whether  the  methodology  and 
assumptions  used  to  determine  the 
estimate  are  logical;  (e)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  being  collected;  and  (f) 
ways  to  minimize  the  public  burden 
through  the  use  of  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  OMB:  Send  your 
written  comments  and  suggestions 
regarding  the  proposed  information 
collection  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  directly  to:  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs, 
New  Executive  Office  Building,  Room 
10235,  Washington.  DC  20503, 
Attention:  Allison  Eydt,  Desk  Officer  for 
IHS.  Send  requests  for  more  information 
on  the  proposed  collection  or  to  obtain 
a  copy  of  the  data  collection 
instrument(s)  and  instructions  to:  Ms. 
Christine  Ingersoll,  IHS  Reports 
Clearance  Officer,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20852-1601,  call  non-toll  free  (301) 
443-5938,  send  via  facsimile  to  (301) 
443-2316,  or  send  your  E-mail  requests, 
comments,  and  return  address  to: 
cingerso@hqe.ihs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  on  the  proposed  data 
collection  instrument  and/or  the  process 
for  handling  the  form  IHS-843-1A, 
please  contact  Mr.  Clayton  Old  Elk,  801 
Thompson  Avenue,  Suite  300, 
Rockville,  MD  20852-1627,  Telephone 
301-443-2694. 


Comment  Due  Date:  Your  comments 
regarding  this  information  collection  are 
best  assiired  to  having  their  full  effect  if 
received  within  30-days  of  the  date  of 
this  publication. 

Dated:  June  30,  2003. 
Charles  W.  Grim, 

Assistant  Surgeon  General,  Interim  Director. 
[FR  Doc.  03-17639  Filed  7-10-03;  8:45  am] 
BNJJNG  CODE  4160-16-M 


DEPAFiTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunity 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability 
for  a  Supplement  to  Expand  the 
Cooperative  Agreement  for  the  National 
Center  for  Child  Traumatic  Stress 
(NCCTS) 

SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS),  aimounces  the 
availability  of  FV  2003  funds  for  the 
cooperative  agreement  described  below. 
A  synopsis  of  this  funding  opportunity, 
as  well  as  many  other  Federal 
Government  funding  opportimities,  is 
also  available  at  the  Internet  site: 
http://www.fedgrants.gov. 

This  notice  is  not  a  complete 
description  of  the  program;  potential 
applicants  must  obtain  a  copy  of  the 
Request  for  Applications  (RFA), 
including  Part  I,  Supplement  to  Expand 
the  Cooperative  Agreement  for  the 
National  Center  for  Child  Traumatic 
Stress  (NCCTS),  Part  II,  General  Policies 
and  Procedxu-es  Applicable  to  all 
SAMHSA  applications  for  Discretionary 
Grants  and  Cooperative  Agreements, 
and  the  PHS  5161-1  (Rev.  7/00) 
application  form  before  preparing  and 
submitting  an  application. 

Funding  Opportunity  Title: 
Supplement  to  Expand  the  Cooperative 
Agreement  for  the  National  Center  for 


Child  Traumatic  Stress  (NCCTS)— Short 
Title:  NCCTS  Supplement. 

Funding  Opportunity  Number:  SM 
03-010. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  93.243. 

Authority:  Section:  582  of  the  Public 
Health  Service  Act,  as  amended  and  subject 
to  the  availability  of  funds. 

Funding  Opportunity  Description: 
The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS),  is  accepting  an 
application  for  fiscal  year  2003  to 
expand  the  cooperative  agreement  for 
the  National  Center  for  Child  Traimiatic 
Stress  (NCCTS).  The  NCCTS  currently 
coordinates  the  National  Child 
Traumatic  Stress  Network  (NCTSN)  and 
provides  leadership  and  focus  for  10 
Intervention  Development  and 
Evaluation  Centers  (IDE)  and  26 
Community  Treatment  and  Service 
Centers  (CTS).  These  funds  will  enable 
NCCTS  to  strengthen  its  ability  to 
support  results-oriented  collaborative 
projects  within  the  NCTSN  and  support 
the  development  and  dissemination  of 
high-priority  products  essential  for  the 
success  of  the  Initiative. 

Eligible  Applicants:  Eligibility  is 
limited  to  the  University  of  California  at 
Los  Angeles  (UCLA).  UCLA  (in 
partnership  with  Duke  University)  has 
operated  the  currently  funded  NCCTS  in 
its  first  2  years.  The  NCCTS  has  proven 
capable  and  effective  in  carrying  out 
activities  in  pursuit  of  the  goals  of  the 
NCTSI.  This  success  is  reflected  in  the 
expansion  and  supplementation  of 
fiinding  for  NCTSI  for  FY  2002  and 
2003.  The  Government's  interest  in 
building  on  the  capacity  and 
infrastructure  already  developed  with 
Government  funds  is  a  compelling 
argument  for  continuing  the  NCTSI 
coordination  activities  through  the 
UCLA-Duke  NCCTS.  Further, 
duplication  of  effort  and  substantial 
confusion  would  result  if  a  second 
"National  Center"  were  established  with 
a  primary  mission  of  networking  and 
collaboration  building  in  the  NCTSI.  For 
these  reasons,  only  the  currently  funded 
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NCCTS,  operated  by  UCLA,  may  apply 
for  this  award. 

Due  Date  for  Application:  August  7, 
2003. 

Estimated  Funding  Available/Number 
of  Awards:  It  is  expected  that  up  to  $1 
million  will  be  available  for  this  one- 
year  supplemental  award  in  FY  2003 
(both  direct  and  indirect  costs).  Actual 
funding  levels  will  depend  on  the 
availability  of  funds.  If  the  application 
proposes  a  budget  that  exceeds  $1 
million,  it  will  be  returned  without 
review. 
Is  Cost  Sharing  Required:  No. 
Period  of  Support:  One  year.  ■■ 

How  to  Get  Full  Announcement  and 
Application  Materials:  Complete 
application  kits  may  be  obtained  by 
calling:  the  SAMHSA  Mental  Health 
Infonnation  Center  at  (800)  789-2647, 
Monday  through  Friday,  8:30  a.m.  to  5 
p.m..  e.d.t.;  TDD:  (301)  443-9006;  Fax- 
(301)  984-8796;  P.O.  Box  42490, 
Washington,  DC  20015.  The  PHS  5161- 
1  application  form  and  the  hill  text  of 
the  funding  announcement  are  also 
available  electronically  via  SAMHSA's 
World  Wide  Web  Home  Page:  http:// 
miTv.saoiAsa.gov  (Click  on  "drant 
Opportunities").  | 

When  requesting  an  application  kit, 
the  applicant  must  specify  tKe  funding 
opportunity  title  and  number  for  which 
detailed  information  is  desired.  All 
infonnation  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  DeMartino,  M.D.,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  Center  for  Mental 
Health  Services,  Division  of  Prevention, 
Traumatic  Stress,  and  Special  Programs, 
5600  Fishers  Lane,  Room  17C-26, 
Rockville,  MD  20857,  (301)  443-2940, 
E-mail:  rdemarti@samhsa.gov. 

Dated:  July  7,  2003. 
Anna  Marsh, 

Acting  Executive  Officer.  Substance  Abuse 
and  Mental  Health  Services  Administration. 
[FR  Doc.  03-17640  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  4162-20-P 


Supplement  the  Technical  Assistance 
Resource  Centerfor  the  Prevention  of 
Violence  and  P^avioral  Health 
Problems. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunity 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability 
for  a  Cooperative  Agreement  to 


summary:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA).  Center  for  Mtfijtal  Health 
Services  (CMHS),  annourt£«  the 
availability  of  FY  2003  {^^/Js  for  the 
cooperative  agreement  AitcrV^  below. 
A  synopsis  of  this  funding  Opportunity, 
as  well  as  many  other  Federal 
Government  funding  opportunities,  is 
also  available  at  the  Internet  site: 
http://www.fedgrants.gov. 

This  notice  is  not  a  complete 
description  of  the  program;  potential 
applicants  must  obtain  a  copy  of  the 
Request  for  Applications  (RFA), 
including  Part  I,  Cooperative  Agreement 
to  Supplement  the  Technical  Assistance 
Resource  Center  for  the  Prevention  of 
Violence  and  Behavioral  Health 
Problems,  Part  H,  General  PoUcies  and 
Procediu-es  Applicable  to  all  SAMHSA 
applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  and  the 
PHS  5161-1  (Rev.  7/00)  application 
form  before  preparing  and  submitting  an 
application. 

Funding  Opportunity  Title: 
Cooperative  Agreement  to  Supplement 
the  Technical  Assistance  Resource 
Center  for  the  Prevention  of  Violence 
and  Behavioral  Health  Problems— Short 
Title:  Supplement  to  the  Behavioral 
Health  Promotion  TA  Center. 

Funding  Opportunity  Number:  SM 
03-013. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  93.243 


Authority:  Section:  520A  and  581  of  the 
Pubhc  Health  Service  Act,  as  amended  and 
subject  to  the  availability  of  hinds. 

funding  Opportunity  Description: 
The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS),  is  accepting  a  program 
supplement  to  enhance  the  existing 
Resource  Center's  capacity  to  work  with 
Safe  Schools/Healthy  Students  (SS/HS) 
grantees  on  three  distinct  projects:  (1)  to 
work  with  project  directors  and  local 
-    evaluators  to  develop  a  monograph  that 
documents  local  evaluation  efforts  to 
disseminate  the  monograph;  (2)  to 
develop  a  SS/HS  project  directors 
manual;  and  (3)  to  continue  research  on 
sustainability  issues  specific  to  SS/HS 

Eligible  Applicants:  Only  the 
Education  Development  Center.  Inc.,  55 
Chapel  Street,  Newton,  MA  02458  can 
apply. 

The  Safe  Schools  Healthy  Students 
(SS/HS)  initiative  first  received  funding 
in  1999.  Each  grantee  is  required  to 
evaluate  its  SS/HS  activities  to  ensure 

THfi  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITYOF 
THE  MICROFORM  EDITION 


that  it  is  meeting  the  goals  and 
objectives  presented  in  its  application  as 
well  as  the  initiative  as  a  whole.  Some 
grantees  include  measures  that  attempt 
to  determine  whether  the  initiative  has 
been  successful  in  preventing  or 
reducing  youth  violence.  While  a 
national  evaluation  of  the  SS/HS 
initiative  is  under  way,  no  organization 
has  reviewed  the  evaluations  conducted 
by  local  grant  sites.  The  activities  of  this 
RFA  are  designed  to  supplement  and 
complement  the  national  evaluation 
effort.  In  order  to  answer  questions  from 
Congress  and  the  General  Accounting 
Office,  this  effort  must  be  completed 
rapidly.  Given  the  compressed 
timeframe  in  which  this  activity  is 
needed  and  the  limited  resources, 
SAMHSA  believes  it  is  more  efficient 
and  cost  effective  to  use  an  organization 
already  firmly  grounded  in  the 
objectives  of  the  SS/HS  initiative  and 
one  that  has  existing  relationships  with 
the  SS/  HS  grantee  sites.  This  familiarity 
with  the  program  and  the  grantees  will 
allow  the  current  technical  assistance 
center  to  more  rapidly  complete  the 
needed  work. 

Additionally,  this  Request  for 
Applications  (RFA)  proposes  that  the 
grantee  organization  will  develop  a 
manual  for  SS/HS  project  directors  as 
well  as  identifying  sustainability  issues 
and  resources  unique  to  the  SS/HS 
initiative.  Since  the  identified  applicant 
organij'jltion  will  be  required  to 
collaborate  with  tht>  SS/HS  project 
directors  to  identify  requisite  material 
for  this  manual  and  to  develop  guidance 
on  sustaining  the  initiative  after  Federal 
funding,  it  is  most  beneficial  to  the 
Government  to  use  an  organization  with 
an  already  established  relation|hip  with 
these  project  directors.  The  identified 
organization  is  the  current  technical 
assistance  provider  for  this  initiative 
and  has  the  experience,  background, 
and  relationship  with  these  grantees  to 
collaborate  with  them  on  the  tasks 
outlined  in  this  RFA  and  meet  the 
Government's  needs  in  an  expedited 
fashion.  In  order  to  eliminate  the 
potential  for  confusion  that  could  stem 
from  multiple  entities  contacting 
grantees  for  similar  activities,  it  is  in  the 
best  interest  of  the  Government  to  use 
the  existing  technical  assistance    - 
provider. 

Due  Date  for  Application:  August  15. 
2003. 

Estimated  Funding  Available/Number 
of  Awards:  It  is  expected  that  up  to   ' 
S445.000  will  be  available  for  one  award 
in  FY  2003  (both  direct  and  indirect 
costs).  If  the  application  proposes  a 
budget  that  exceeds  S445,000,  it  will  be 
returned  without  review. 

Is  Cost  Sharing  Required:  No. 
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Period  of  Support:  Funding  may  be 
requested  for  up  to  2  years.  "Hie 
continuation  award  will  depend  on  the 
availability  of  funds  and  progress 
achieved. 

How  to  Get  Full  Announcement  and 
Application  Materials:  Complete 
application  kits  may  be  obtained  by 
calling:  the  SAMHSA  Mental  Health 
Infonnation  Center  at  (800)  789-2647, 
Monday  through  Friday.  8:30  a.m.  to  5 
p.m.,  e.d.t;  TDD:  (301)'443-9006;  Fax: 
(301)  984-8796:  P.O.  Box  42490, 
Washington,  DC  20015.  The  PHS  5161- 
1  application  form  and  the  full  text  of 
the  funding  announcement  are  also 
available  electronically  via  SAMHSA 's 
World  Wide  Web  Home  Page:  http:// 
www.samhsa.gov  (Click  on  "Grant 
Opportimities"). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  funding 
opportunity  title  and  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions. 
are  included  in  the  application  kit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Bruun,  Substance  Abuse  and 
Mental  Health  Services  Administration, 
Center  for  Mental  Health  Services,  5600 
Fishers  Lane,  Room  17C-26,  Rockville, 
MD  20857,  (301)  443-4669,  E-mail: 
bbruun@samhsa.gov. 

Dated:  July  7,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Service:!  Administration. 
(FR  Doc.  03-17641  Filed  7-10-03;  8:45  am] 
BILUNC  CODE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Human  Resource  Management  System 
Senior  Review  Advisory  Committee 

AGENCY:  Directorate  for  Management, 

DHS. 

ACTION:  Notice  of  meeting. 


summary:  The  Hiunan  Resource 
Management  System  Senior  Review 
Advisory  Committee  (Committee  or 
SRC)  will  meet  in  its  inaugural  session 
on  Friday.  July  25,  2003.  The  SRC  is 
charged  with  reviewing  the  work  of  the 
Department  of  Homeland  Security/ 
OfBce  of  Personnel  Management  (DHS/ 
OPM)  Design  Team  and  providing 
options  to  the  Secretary  of  DHS  and  the 
Director  of  OPM  for  their  consideration 
in  establishing  the  new  Human 
Resource  Management  System  provided 
for  in  section  841  of  the  Homeland 
Security  Act.  The  eatire  meeting  will  be 
open  to  the  public. 


dates:  The  SRC  will  meet  July  25,  2003 
firom  8:30  a.m.  to  1  p.m.  Notice  of  this 
meeting  is  published  less  than  15  days 
in  advance  (14  days  notice  is  provided) 
in  order  to  accommodate  the  schedules 
of  several  SRC  members  who  will  be 
unavailable  to  meet  until  the  next 
anticipated  meeting  in  September. 
Requests  by  members  of  the  public  to 
make  oral  presentations  at  the  meeting 
and  writtHti  ->id  .-raents  for  the  SRC 
should  reach  the  Designated  Federal 
Official  at  DHS  on  or  before  July  21, 
2003.  Written  statements  may  also  be 
filed  with  the  SRC  at  the  meeting.  All 
written  submissions  will  become  part  of 
the  Committee  record  and  deliberations. 

ADDRESSES:  The  SRC  meeting  will  be 
held  at  the  Radisson  Barcelo  Hotel 
Washington,  2121  P  Street  NW., 
Washington  DC  20037.  Send  written 
statements  and  requests  to  make  an  oral 
presentation  to  the  SRC  Designated 
Federal  Officer  (DFO)  at:  Department  of 
Homeland  Security,  Washington,  DC 
20528.  For  delivery  services  such  as 
Fedex,  UPS,  etc.,  the  address  is: 
Department  of  Homeland  Security,  Attn: 
Under  Secretary  for  Management/ 
CHCO/Melissa  Allen,  Via:  Remote 
Delivery  Site  (RDS),  245  Murray  Drive, 
Bldg  410,  Washington,  DC  20528. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Kay  Frances  Dolan,  Director  Human 
Resource  Policy,  DHS,  and  Ms.  Melissa 
Allen,  Senior  Human  Resource  Advisor, 
DHS,  have  been  designated  as  DFOs  for 
the  SRC.  They  can  be  reached  on  202- 
692-4272;  KayFrances.Dolan@dhs.gov 
or  Melissa.Allen@dhs.gov;  and  at  the 
addresses  listed  above. 
SUPPLEMENTARY  INFORMATION: 

Objective.  The  purpose  of  this 
meeting  is  to  (1)  welcome  and  introduce 
the  members  of  the  Committee;  (2) 
receive  briefings  by  senior  members  of 
the  HR  Design  Team  on  the  research 
strategy  and  status;  (3)  hold  discussions 
among  the  SRC  members  on  the  g\iiding 
principles  and  system  elements  for 
development  of  human  resource  system 
options;  (4)  discuss  and  review  the 
template  for  presentation  of  the  options 
at  future  meetings.  Following  these 
formal  agenda  items,  the  Committee  will 
hear  from  members  of  the  public. 

Public  Presentations.  Requests  to 
make  oral  presentations  should  reach 
the  Designated  Federal  Official  at  DHS 
on  or  before  July  21,  2003.  Oral 
presentations  will  be  limited  to 
approximately  3  minutes  to  allow 
sufficient  time  for  any  questions  from 
the  Committee.  Oral  presentations  may 
be  supplemented  by  written  statements; 
thpre  is  no  limit  to  vmtten  statements 
submitted  for  the  record.  If  there  is 
insufficient  time  to  honor  all  requests 


for  oral  presentations,  the  Designated 
Federal  Official  (DFO)  will  seek  to 
ensure  a  full  range  of  views  and 
opinions  are  heard.  Members  of  the 
public  who  wish  to  file  a  written 
statement  with  the  SRC  may  do  so  in 
person  or  send  it  to  the  DFO  (see 
ADDRESSES  above);  written  statements 
should  be  received  on  or  before  July  21, 
2003.  All  written  submissions  will 
become  part  of  the  Committee  record 
and  deliberations. 

Information  on  Services  for 
Individuals  with  Disabilities.  For 
infonnation  on  facilities  or  services  for 
individuals  with  disabilities,  or  to 
request  special  assistance  at  the 
meeting,  please  notify  the  Designated 
Federal  Official  as  soon  as  possible  by 
phone  or  e-mail. 

Dated:  July  8,  2003. 
Janet  Hale, 

Under  Secretary  for  Management. 

IFR  Doc.  03-17595  Filed  7-10-03;  8:45  am] 

BILUNG  COOE  4410-10-f> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of.  Customs  and  Border 
Protection 

[CBP  Decision  03— 06] 

Customs  Accreditation  of  Interteic 
Testing  Services/Caleb  Brett  as  a 
Commercial  Lai3oratory 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Notice  of  Accreditation  of 
Intertek  Testing  Services/Caleb  Brett  of 
Texas  City,  Texas,  as  a  Commercial 
Laboratory. 

SUMMARY:  Intertek  Testing  Services/ 
Caleb  Brett  of  Texas  City,  Texas  has 
applied  to  Customs  and  Border 
Ptotection  under  part  151.12  of  the 
Customs  Regulations  for  an  extension  of 
accreditation  as  a  commercial  laboratory 
to  analyze  petroleum  products  under 
Chapter  27  and  Chapter  29  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Customs  has 
determined  that. this  company  meets  all 
of  the  requirements  for  accreditation  as 
a  commercial  laboratory.  Specifically. 
Intertek  Testing  Services/Caleb  Brett  has 
been  granted  accreditation  to  perform 
the  following  test  methods  at  their 
Texas  City,  Texas  site:  (1)  Distillation  of 
Petroleum  Products,  ASTM  D86;  (2) 
Flash-Point  by  Pensky  Martens  Closed 
Cup  Tester.  ASTM  D93;  (3)  API  Gravity 
by  Hydrometer,  ASTM  D287;  (4) 
Kinematic  Viscosity  of  Transparent  and 
Opaque  Liquids,  ASTM  D445;  (5) 


Il- 
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Sediment  in  Crude  Oils  and  Fuel  Oils 
by  Extraction.  ASTM  D473;  (6)  Water  in 
Crude  Oil  by  Distillation.  ASTM  D4006; 

(7)  Water  and  Sediment  in  Crude  Oil  by 
the  Centrifuge  Method,  ASTM  D4007; 

(8)  Percent  by  Weight  of  Sulfur  by 
Eneigy-Dispersive  X-Ray  Fluorescence. 
ASTM  D4294;  (9)  Water  in  Crude  Oils 
by  Coulometric  Karl  Fischer  Titration. 
ASTM  D4928;  (10)  Density  and  Relative 
Density  of  Crude  Oils  by  Digital  Density 
Analyzer,  ASTM  D  5002;  (11)  Vapor 
Pressure  of  Petroleum  Products.  ASTM 
D5191;  and  (12)  Pour  Point  of  Crude 
Oils,  ASTM  D  5853.  Therefore,  in 
accordance  with  part  151.12  of  the 
Customs  Regulations,  Intertek  Testing 
Services/Caleb  Brett  of  Texas  City. 
Texas  is  hereby  accredited  to  analyze 
the  products  named  above. 
LOCATION:  Intertek  Testing  Services/ 
Caleb  Brett  accredited  site  is  located  at- 
101  20th  Street  South.  Texas  City,  TX 
77590. 

EFFECTIVE  DATE:  July  1 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Faustermann,  Science  Officer. 
Laboratories  and  Scientific  Services, 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue,  NW.,  Suite  1500 
North.  Washington,  DC  20229,  (202) 
927-1060. 

Dated:  July  1,2003. 
Ira  S.  Reese. 

Executive  Director,  Laboratories  and 
Scientific  Services. 

{PR  Doc.  03-17550  Filed  7-10-03;  8:45  am]. 

BtLUNQ  CODE  4a2(M)2-P 


company  meets  all  of  the  requirements 
for  accreditation  as  a  commercial 
laboratory.  Specifically,  Alchem 
Laboratory,  Inc.  has  been  granted 
accreditation  to  perform  the  following 
test  methods  at  their  Ponce,  Puerto  Rico 
site:  (1)  Distillation  of  Petroleum 
Products.  ASTM  D86;  (2)  Kinematic 
Viscosity  of  Transparent  and  Opaque 
Liquids.  ASTM  D445;  (3)  Density. 
Relative  Density  (Specific  Gravity),  or 
API  Gravity  of  Crude  Petroleum  and 
Liquid  Petroleum  Products  by 
Hydrometer  Method.  ASTM  D1298;  (4) 
Percent  by  Weight  of  Sulfur  by  Energy- 
Dispersive  X-Ray  Fluorescence,  ASTM 
D4294.  Therefore,  in  accordance  with 
part  151.12  of  the  Customs  Regulations, 
Alchem  Laboratory,  Inc.  of  Ponce, 
Puerto  Rico  is  hereby  accredited  to 
analyze  the  products  named  above. 
LOCATION:  Alchem  Laboratory,  hic. 
accredited  site  is  located  at:  Sabanetas 
Industrial  Park.  Building  M-1380. 
Ponce,  PR  00731. 
EFFECTIVE  DATE:  July  1.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Faustermann.  Science  Officer. 
Laboratories  and  Scientific  Services, 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue,  NfW.,  Suite  1500 
North,  Washington.  DC  20229,  (202) 
927-1060. 

Dated:  July  1,  2003. 
Ira  S.  Reese. 

Executive  Director,  Laboratories  and 
Scientific  Services. 

(PR  Doc.  03-17527  Filed  7-10-03;  8:45  am] 
BILUNG  COOE  4820-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Proctection 

(GBP  Pecision  03—07] 

Customs  Accreditation  of  Alchem 
Laboratory,  Inc.,  as  a  Commercial 
Laboratory 

AGENCY:  Customs  and  Border  Protection. 
Department  of  Homeland  Security. 
action:  Notice  of  Accreditation  of 
Alchem  Laboratory.  Inc.  of  Ponce. 
Puerto  Rico,  as  a  Commercial 
Laboratory. 

SUMMARY:  Alchem  Laboratory.  Inc.  of 
Ponce.  Puerto  Rico  has  applied  to 
Customs  and  Border  Protection  under 
part  151.12  of  the  Customs  Regulations 
for  an  extension  of  accreditation  as  a 
commercial  laboratory  to  analyze 
petroleum  products  under  Chapter  27 
and  Chapter  29  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Customs  has  determined  that  this 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-480»-N-28] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Sfa^t  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing —  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-fi«e),  or 


call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  die  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitabihty  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 

Dated:  July  3,  2003. 
Mark  R.  Johnston, 

Deputy  Director,  Office  of  Special  Needs 
Assistance  Programs. 

(PR  Doc.  03-17393  Piled  7-10-03;  8:45  am] 

BILUNG  COOE  421fr-2»-«l 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  ttie  Tumbling 
Creek  Cavesnaii  (Antrobia  culvert^ 
Draft  Recovery  Plan  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION;  Notice  of  document  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  availability 
,    for  public  review  of  the  draft  recovery 
plan  for  the  Tumbling  Creek  cavesnaii 
[Antrobia  culveri),  a  species  that  is 
federally  listed  as  endangered  under  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended  (16  U.S.C.  1531  et.  seq.).  ' 
The  purpose  of  this  plan  is  to  recover 
this  species  in  order  that  it  can  be 
removed  from  the  list  of  Threatened  and 
Endangered  Species.  This  species 
occm«  only  in  Tumbling  Creek  Cave  in 
Taney  County,  Missouri.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
August  11,  2003. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service, 
Columbia,  Missouri  Ecological  Services 
Field  Office,  608  E.  Cherry  St.,  Room 
200,  Colmnbia,  Missouri  65201-7712  or 
by  accessing  the  Web  site:  http:// 
inidwest.fws.gov/Endangered. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paul  McKenzie  at  the  above  address,  or 
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telephone  at  (573)  876-1911,  ext.  107. 
TTY  users  may  contact  Dr.  McKenzie 
through  the  Federal  Relay  Service  at 
(800) 877-8339. 
SUPPt^MENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plemt  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Service's 
endangered  s{)ecies  program.  To  help 
guide  the  recovery  effort,  the  Service  is 
working  to  prepare'recovery  plans  for 
most  of  the  federally  listed  threatened 
and  endangered  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  reclassiHcation  and  delisting, 
and  provide  estimates  of  the  time  and 
costs  for  implementing  the  recovery 
measures  needed. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  that  public  notice  and 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
diiring  a  public  comment  period  prior  to 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  consideration  in  the 
course  of  implementing  approved 
recovery  plans. 

The  Tumbling  Creek  cavesnail  was 
listed  as  endangered  on  August  14, 
2002.  The  number  of  cavesnails  has 
significantly  decreased  over  the  past  few 
decades,  to  the  point  where  only  one 
individual  was  found  within  survey 
areas  between  January  11,  2001,  and 
April  22,  2003.  A  small  population 
containing  approximately  40 
individuals  exists  in  a  small  area 
upstream  of  the  area  that  is  regularly 
surveyed.  Tumbling  Creek  cavesnail 
lives  on  the  underside  of  rocks  in  areas 
of  Tumbling  Creek  that  have  little  or  no 
silt.  Little  is  known  about  the  spiecies 
and  its  life  history,  but  it  is  believed  to 
feed  on  microscopic  animals  in  the 
stream.  Although  the  exact  reason  for 
this  species'  precipitous  decline  is 
unknown,  it  is  believed  to  be  linked  to 
habitat  degradation  through  diminished 
water  quality  from  upstream  locations 
within  the  cave's  delineated  recharge 
zone. 

We  propose  that  the  Tumbling  Creek 
cavesnail  be  considered  for 
reclassification  from  endangered  to 
threatened  when  the  following  criteria 


have  been  met:  (1)  The  population  is 
stable  or  increasing  for  10  consecutive 
years  with  at  least  1,500  individuals;  the 
population  shall  be  considered  stable 
when  a  linear  regression  analysis  of 
population  numbers  estimated  within 
an  established  survey  area  reveals  no 
significant  decline  in  numbers;  (2)  a 
minimum  of  80%  of  the  surface  habitat 
within  the  recharge  area  of  Tumbling 
Creek  Cave,  including  a  minimiun  of 
75%  of  all  riparian  corridors,  sinkholes, 
and  losing  streams,  is  properly 
managed,  restored,  rehabilitated,  or 
stabilized  through  long-term  voluntary 
land  owner  agreements,  such  as 
stewardship  plans,  easements,  or 
memorandums  of  agreements  that 
promote  best  management  practices; 
and  (3)  water  quality  monitoring 
including,  but  not  limited  to.  Tumbling 
Creek,  fails  to  detect  any  contaminant  or 
water  quality  parameter  likely  to  be 
detrimental  to  the  species  for  five 
consecutive  years  following  established 
water  quality  criteria  set  by  the 
Environmental  Protection  Agency 
(EPA),  and  criteria  for  sediment  and 
suspended  organic  matter  deposition 
established  by  EPA  are  not  exceeded  for 
five  consecutive  years. 

We  propose  that  the  Tvunbling  Creek 
cavesnail  be  considered  for  delisting 
when  the  downlisting  criteria  have  been 
met  and  the  following  additional  criteria 
have  been  achieved:  (1)  The  population 
is  stable  or  increasing  for  an  additional 
10  consecutive  years  with  at  least  5,000 
individuals;  the  population  shall  be 
considered  stable  when  a  linear 
regression  analysis  of  population 
numbers  estimated  within  an 
established  survey  area  reveals  no 
significant  decline  in  niunbers;  (2)  a 
minimum  of  90%  of  the  surface  habitat 
within  the  recharge  area  of  Tumbling 
Creek  Cave,  including  a  minimum  of 
85%  of  all  riparian  corridors,  sinkholes, 
and  losing  sb^ams,  is  properly 
managed,  restored,  rehabilitated,  or 
stabilized  through  long-term  volimtary 
land  owner  agreements,  such  as 
stewardship  plans,  easements,  or 
memorandums  of  agreements  that 
promote  best  management  practices; 
and  (3)  water  quality  monitoring 
including,  but  not  limited  to.  Tumbling 
Creek,  fails  to  detect  any  contaminant  or 
water  quality  parameter  likely  to  be 
detrimental  to  the  species  for  an 
additional  five  consecutive  years 
following  established  water  quality 
criteria  set  by  EPA,  and  criteria  for 
sediment  and  suspended  organic  matter 
deposition  established  by  EPA  are  not 
exceeded  for  an  additional  five 
consecutive  years. 

Because  an  estimated  75%  of  the  9.02 
square-mile  delineated  recharge  area  of 


Tumbling  Creek  Cave  is  under  private 
ownership,  many  of  recovery  actions 
proposed  in  the  draft  recovery  plan 
focus  on  working  cooperatively  with 
private  land  owners  to  help  facilitate 
recovery  of  the  Tumbling  Creek 
cavesnail.  Such  cooperation  can  be 
achieved  by:  (1)  Encouraging  the 
voluntary  enrollment  of  private  land 
owners  into  landowner  incentive 
programs  that  promote  good  land  use 
while  providing  financial  and  technical 
assistance  to  participating  enroUees,  or 
(2)  through  voluntary  land  management 
agreements  that  promote  beneficial  land 
management  practices.  Approximately 
25%  of  the  recharge  area  for  Tumbling 
Creek  Cave  is  managed  by  multiple 
Federal  agencies  that  have  jurisdictional 
responsibilities  under  the  Act.  Such 
agencies  will  be  encouraged  to  develop 
management  plans  that  will  contribute 
to  their  responsibilities  under  sections 
2(c)(1)  and  7(a)(1)  of  the  Act  to  carry  out 
programs  that  will  assist  in  the  recovery 
of  the  Tumbling  Creek  cavesnail. 

Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  proposed  draft  recovery  plan.  All 
comments  received  by  the  date  specified 
will  be  considered  prior  to  approval  of 
the  plan.  Written  conmients  and 
materials  regarding  the  plan  should  be 
sent  to  the  Field  Supervisor,  Ecological 
Services  Field  Office,  and  comments 
received  will  be  available  for  public 
inspection  by  appointment  during 
normal  business  hours  {see  ADDRESSES 
section.) 

Authority:  The  authority  for  this  action  is 
section  4  [f]  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  June  18,  2003. 

Charles  M.  Wooley, 

Assistant  Regional  Director,  Ecological 
Services,  Region  3. 

[FR  Doc.  03-17565  Filed  7-10-03;  8:45  am) 

aiLUNG  CODE  4310-S»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Pemiit  for  incidental  Take 
of  Threatened  Species  for  the 
Mayhoffer/Singletree  Trail,  Boulder 
County,  CO 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Issuance  of  Permit  for  Incidental 

Take  of  Endangered  Species. 

SUMMARY:  On  April  4,  2003,  a  notice  was 
published  in  the  Federal  Register  (68 

FR  16543)  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
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(Service)  by  the  Boulder  Ck)unty  Parks 
and  Open  Space  Department,  Colorado, 
for  a  permit  to  incidentally  take, 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act)  (16  U.S.C.  1539).  Preble's 
meadow  jumping  mouse,  pursumt  to 
the  terms  of  the  Environmental 
Assessment/Habitat  Conservation  Plan 
for  Issuance  of  an  Endangered  Species 
Section  10(a)(1)(B)  Permit  for  the 
Incidental  Take  of  the  Preble's  Meadow 
Jumping  Mouse  [Zapus  hudsonius 
preblei]  for  the  Mayhoffer/Singletree 
Trail  in  Boulder  Coimty,  Colorado. 

i  Notice  is  hereby  given  that  on  June 
18,  2003,  as  authorized  by  the 
provisions  of  the  Act,  the  Service  issued 
a  permit  (TE-073325-0)  to  the  above 
named  party  subject  to  certain 
conditions  set  forth  therein.  The  permit 
was  granted  only  after  the  Service 
determined  that  it  was  applied  for  in 
good  faith,  that  granting  the  permit  will 
not  be  to  the  disadvantage  of  the 
threatened  species,  and  that  it  will  be 
consistent  with  the  purposes  and  policy 
set  forth  in  the  Act. 

[Additional  information  on  this  permit 
adtion  may  be  requested  by  contacting 
the  Colorado  Ecological  Services  Field 
Office  at  755  Parfet  Street,  Suite  361, 
Lakewood,  Colorado  80215.  telephone 
(303)  275-2370.  between  the  hours  of  7 
a.m.  and  4:30  p.m.  weekdays. 
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Dated:  June  25,  2003. 
John  A.  Blankenship, 
Regional  Director.  Region  6. 
[FR  Doc.  03-17577  Filed  7-10-03;  8:45  am] 
BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Tribal  Consultation  on  Indian 
Education  Topics 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACnON:  Notice  of  tribal  consultation 
meetings. 


SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs  (BIA)  will 
conduct  consultation  meetings  to  obtain 
oral  and  written  comments  concerning 
potential  issues  in  Indian  Eklucation 
Programs.  The  potential  issues  which 
will  be  set  forth  in  a  tribal  consultation 
booklet  to  be  issued  prior  to  the 
meetings  are  the  Office  of  Facility 
Management  and  Construction's 
proposed  revision  of  the  Student 
Enrollment  Projection  process,  the 
proposed  revision  of  the  Education 
Space  Guidelines  used  in  School 
Construction  planning,  the  Office  of 
Indian  Education  Programs'  possible 
realignment  of  the  Edu'-ition  Line 
Offices,  The  No  Child  Left  Behind  Act 
of  2001  (NCLB),  section  1121(d),  School 
Consolidation  and  Closure,  section 
1122,  National  Criteria  for  Home  Living 
Standards,  section  1125,  discussion 

Meeting  Schedule 


regarding  whether  to  use  the  existing 
Negotiated  Rulemaking  Committee  or 
establish  a  separate  Negotiated 
Rulemaking  Committee  for  Facilities 
,   Construction  regulations.  Additionally, 
participants  will  be  able  to  suggest  other 
items  for  comment. 

DATES:  Comments  are  due  on  or  before 
September  30,  2003.  The  meeting  dates 
will  be  August  11  through  22,  2003  for 
all  locations  listed.  All  meetings  will 
begin  at  9  a.m.  and  continue  until  3  p.m. 
(Local  time)  or  imtil  all  meeting 
participants  have  an  opportunity  to 
make  comments. 

ADDRESSES:  Send  or  hand-deliver 
written  comments  to  William  A. 
Mehojah ,  Jr. .  Director,  Office  of  Indian 
Education  Programs,  Bureau  of  Indian  v 
Affairs.  MS-3512-MIB,  1849  C  Street, 
NW.,  Washington,  DC  20240. 
Submissions  by  facsimile  should  be  sent 
to  (202)  273-0030. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kenneth  Whitehom  at  (202)  208-4976. 
SUPPLEMENTARY  INFORMATION:  The 
meetings  are  a  follow-up  to  similar 
meetings  conducted  by  the  OIEP/BIA 
since  1990. 

The  piupose  of  the  consultation,  as 
required  by  25  U.S.C.  2011(b),  is  to 
provide  Indian  tribes,  Indian  school 
boards,  Indian  organizations,  parents, 
student  organizations,  school 
employees.  Bureau  employees  and  other 
interested  parties  with  an  opportimity  to 
comment  on  potential  issues  raised 
during  this  or  previous  consultation 
meetings. 


Dates 


August  12,  2003 
August  13,  2003 
August  13,  2003 
August  14,  2003 
August  14,  2003  . 
August  14,  2003  . 
August  15,  2003  . 
August  19,  2003  . 
August  19,  2003  . 
August  19,  2003  . 
August  20,  2003  . 


Location 


it 


Hondah,  AZ 

Aberdeen,  SD 

Gallup,  NM  

Albuquerque,  NM  .. 

Nashville,  IN 

Tacoma,  WA  

Oklahoma  City,  OK 

Anchorage,  AK  

Billings,  MT 

Minneapolis,  MN* .... 
Sacramento,  CA 


Local  contact 


Kevin  Skenandore 

Cherie  Fariee  

Bea  Woodward 

Benjamin  Atencio  . 

Ernest  Clark  

John  Reimer 

Joy  Martin 

Benito  Lopez  

Levon  French  

Terry  Portra 

Fayetta  Babby  


Phone  number 


(928)  338-5441 
(605)  964-8722 
(505)  786-6150 
(505)  346-2431 
(615)695-4101 
(503)  872-2743 

(405)  605-6051 
(907)  271-4120 

(406)  247-7953 
(612)  7ia-4400 
(916)  978-6057 


I  consultation  booklet  for  the 
meetings  is  being  distributed  to 
Federally  recognized  Indian  tribes. 
Bureau  Regional  and  Agency  Offices 
and  Bureau-funded  schools.  The 
boddets  will  also  be  available  fi-om 
local  contact  persons  at  each  meeting. 

Comments,  including  names,  street 
addresses,  and  other  contact 
information  of  respondents,  will  be 
available  for  public  review  at  the 


7 

address  listed  under  the  ADDRESSES 
section  during  regular  business  hours 
(7:45  a.m.  to  4:15  p.m.  EDT).  Monday 
through  Friday,  except  Federal  holidays. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  us  to 
withhold  your  name,  street  address,  and 
other  contact  information  (such  as  fax  or 
phone  number)  from  public  review  or 
from  disclosure  under  the  Freedom  of 
Information  Act.  you  must  state  this 


.  prominently  at  the  beginning  of  your 
comment.  We  will  honor  your  request  to 
the  extent  allowable  by  law.  We  will 
make  available  for  public  inspection  in 
their  entirety  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 

This  notice  is  published  in 
accordance  with  the  authority  delegated 
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by  the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8.1. 

Dated:  July  4.  2003. 
Aurene  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  03-17576  Filed  7-10-03:  8:45  am] 
BHJJNG  CODE  4310-6W-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Colorado:  Filing  of  Plats  of  Survey; 
(50%  to  CO-9S6-1420-BJ-0000-241  A), 
(35%  to  CO-956-1910-BJ-4720-241  A), 
and  (15%  to  CO-95&-9820-ej-CO01- 
241  A) 

July  1,  2003, 

Summary:  The  plats  of  survey  of  the 
following  described  land  will  be 
officially  filed  in  the  Colorado  State 
Office,  Biireau  of  Land  Management, 
Lakewood,  Colorado,  effective  10  am., 
July  1,  2003.  All  inquiries  should  be 
sent  to  the  Colorado  State  Office,  Bureau 
of  Land  Management,  2850  Youngfield 
Street,  Lakewood,  Colorado  80215- 
7093. 

The  plat  representing  the  dependent 
resvirvey  and  survey  in  the  N'/^  NWV4, 
Section  30,  Township  45  North,  Range 
5  East,  New  Mexico  Principal  Meridian, 
Group  1263,  Colorado,  was  accepted 
April  14,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Section  13, 
Township  1  North,  Range  80  West, 
Sixth  Principal  Meridian,  Group  1373, 
Colorado,  was  accepted  April  28,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey,  in  Township  3 
North,  Range  86  West,  Sixth  Principal 
Meridian,  Group  1374,  Colorado,  was 
accepted  April  29,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  42 
North,  Range  18  West,  New  Mexico 
Principal  Meridian,  Group  1331, 
Colorado,  was  accepted  April  29,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  34 
North,  Range  7  West,  New  Mexico 
Principal  Meridian,  Group  1342, 
Colorado,  was  accepted  April  15,  2003. 

The  plat,  of  the  entire  record, 
representing  the  dependent  resurvey  in 
Township  33  South,  Range  65  West, 
SiJrth  Principal  Meridian,  Group  1361, 
Colorado,  was  accepted  May  8,  2003. 

The  plat,  of  the  entire  record, 
representing  the  dependent  resurvey 
and  survey  in  Township  51  North, 
Range  10  East,  New  Mexico  Principal 
Meridian,  Group  1321,  Colorado,  was 
accepted  May  8,  2003. 


The  plat  representing  the  corrective 
dependent  resurvey  in  Township  33 
North,  Range  9  West,  New  Mexico 
Principal  Meridian,  Group  1138, 
Colorado,  was  accepted  June  3,  2003. 

The  supplemental  plat,  creating  new 
lots  19  and  20  from  old  lot  13  and  new 
lots  21  and  22  from  old  lot  18,  in  section 
20.  Township  13  South,  Range  72  West, 
Sixth  Principal  Meridian,  Colorado,  was 
accepted  May  14,  2003. 

These  surveys  and  plats  were 
requested  by  the  Biu«au  of  Land 
Management  for  administrative  and 
management  purposes. 

The  plat  representing  the  dependent 
resurvey,  corrective  resurvey  and 
survey,  in  Sections  30  and  31, 
Township  41  North,  Range  2  East,  New 
Mexico  Principal  Meridian,  Group  1367, 
Colorado,  was  accepted  April  8,  2003. 

This  survey  and  plat  was  requested  by 
the  Forest  Supervisor,  Rio  Grande 
National  Forest,  to  identify  the 
boimdaries  between  forest  and  patented 
lands,  and  management  purposes. 

The  plat  representing  the  dependent 
resurvey,  and  surveys,  Township  24 
South,  Range  68  West,  Sixth  Principal 
Meridian,  Group  1250,  Colorado,  was 
accepted  June  3,  2003. 

The  plat,  of  the  entire  record, 
representing  the  remonumentation  of 
certain  original  comers  in  Township  10 
South,  Range  72  West,  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
accepted  Jime  23,  2003. 

The  plat,  of  the  entire  record, 
representing  the  remonimientation  of 
certain  original  comers  in  Township  14 
South,  Range  80  West,  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
accepted  June  26,  2003. 

The  plat,  of  the  entire  record, 
representing  the  remonumentation  of 
certain  original  comers  in  Township  31 
South,  Range  68  West,  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
accepted  June  26,  2003. 

The  plat,  of  the  entire  record, 
representing  the  remonumentation  of 
certain  original  comers  in  Township  14 
South,  Range  68  West,  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
accepted  June  26,  2003. 

The  plat,  of  the  entire  record, 
representing  the  remonumentation  of 
certain  original  comers  in  Township  14 
South,  Range  69  West,  Sixth  Principal 
Meridian,  Group  750,  Colorado,  was 
accepted  June  26,  2003. 

These  siuveys,  plats  and 
remoniunentations  were  requested  by 
the  Forest  Supervisor,  Pike  and  San 
Isabel  National  Forests,  to  identify  forest 
boundaries  for  administrative  and 
management  purposes. 

The  plat  representing  the  dependent 
resiurvey  and  survey  in  Township  9 


North,  Range  102  West,  Sixth  Principal 
Meridian,  Group  1368,  Colorado,  was 
accepted  April  24,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  10 
North,  Range  103  West,  Sixth  Principal 
Meridian,  Group  1368,  Colorado,  was 
accepted  April  24,  2003. 

The  plat  representing  the  dependent 
resurvey  and  survey  in  Township  10 
North,  Range  104  West,  Sixth  Principal 
Meridian,  Group  1368,  Colorado,  was 
accepted  April  24,  2003. 

These  surveys  and  plats  were 
requested  by  the  U.S.  Fish  and  Wildlife 
Service,  Regional  Office,  Denver,  to 
identify  the  Public  Land  boundaries  of 
the  Browns  Park  Wildlife  Refuge,  in  NW 
Colorado. 

The  plat  (in  two  sheets),  representing 
the  dependent  resiirvey  and  siirveys  in 
Township  48  North,  Range  4  West,  New. 
Mexico  Principal  Meridian,  Group  1344, 
Colorado,  was  accepted  June  23,  2003. 

This  survey  and  plats  were  requested 
by  the  National  Park  Service, 
Superintendent,  Curecanti  National 
Recreation  Area  and  Black  Canyon  of 
the  Gunnison  National  Park,  to  identify 
the  Public  Land  boundaries  for 
management  purposes. 

Darryl  A.  Wilson. 

Chief  Cadastral  Surveyor  for  Colorado. 
IFR  Doc.  03-17538  Filed  7-10-03;  8:45  am) 

BtLUNG  COOE  431(KIB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Availability  of  the  Wildemess 
Study,  Draft  Environmental  Impact 
Statement,  Apostle  Islands  National 
Latestiore,  Wisconsin 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Envirorunental  Policy  Act 
(NEPA)  of  1969,  the  National  Paric 
Service  (NPS)  announces  the 
availability  of  the  draft  wildemess 
study/environmental  impact  statement 
(EIS)  for  Apostle  Islands  National 
Lakeshore,  Wisconsin.  This  notice  is 
being  furnished  as  required  by  NEPA 
Act  Regulations  40  CFR  1501.7. 
DATES:  There  will  be  a  90-day  public 
review  period  for  comments  on  this 
document.  Comments  on  the  draft 
wildemess  study/EIS  must  be  received 
no  later  than  90  days  after  the 
Environmental  Protection  Agency 
publishes  its  notice  of  availability  in  the 
Federal  Register.  As  required  under 
section  3(d)  (1)  of  the  Wildemess  Act, 
a  public  hearing  will  be  held  on  the 
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draft  wilderness  study  on  August  27, 
firom  2-4:30  p.m.  and  from  6-8  p.m.  at 
the  Northern  Great  Lakes  Visitor  Center. 
The  center  is  located  on  County  Road  G, 
one-half  mile  west  of  the  junction  of 
U.S.  2  and  State  Highway  13,  west  of 
Ashland.  Wisconsin.  In  addition,  public 
open  houses  for  information  about,  or  to 
make  comment  on.  the  draft  wilderness 
study/EIS  will  be  held  in  the  region 
during  the  comment  period.  These  open 
houses  will  be  announced  in  the  local 
media  and  on  the  park  Web  site  when 
they  are  scheduled.  Information  about 
meeting  times  and  places  will  be 
available  by  contacting  the  park's 
headquarters  at  715-779-3398, 
extension  102,  or  visiting  the  park's 
Wrfj  site  at  http://www.nps.gov/apis/ 
wstudy.htm. 

ADDRESSES:  Copies  of  the  draft 
wilderness  study/EIS  are  available  by 
request  by  writing  to  Mr.  Jim  Nepstad, 
Wilderness  Study  Coordinator,  Apostle 
Islands  National  Lakeshore,  Route  1, 
Box  4,  Bayfield,  Wisconsin  54814,  by 
phone  715-779-3398,  extension  102,  or 
by  e-mail  message  at 
apisj:omments®nps.gov.  The  document 
can  be  picked-up  in  person  at  the  park's 
headquarters  at  415  Washington 
Avenue,  Bayfield,  Wisconsin. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Nepstad,  Wilderness  Study 
Coordinator,  Apostle  Islands  National 
Lakeshore,  Route  1,  Box  4,  Bayfield, 
Wisconsin  54814,  or  by  calling  715- 
779-3198,  extension  102. 
SUPPLEMENTARY  INFORMATION:  The 
Wilderness  Act  and  the  NPS 
management  policies  require  all  lands 
administered  by  the  NPS  be  evaluated 
for  their  suitabihty  for  inclusion  within 
the  national  wilderness  preservation 
system.  The  purpose  of  this  wilderness 
study  is  to  determine  if  and  where  !ands 
and  waters  within  the  Apostle  Islands 
National  Lakeshore  should  be  proposed 
for  wilderness  designation.  The  study 
identifies  four  possible  wilderness 
configurations  within  the  park, 
including  a  no  wilderness  alternative, 
and  evaluates  their  effects.  Based  on  the 
findings  of  this  study,  a  formal 
wilderness  proposal  may  be  submitted 
to  the  Director  of  the  NPS  for  approval 
and  subsequent  consideration  by  the 
Department  of  the  Interior,  the 
President,  and  Congress  under  the 
provisions  of  the  Wilderness  Act. 

Persons  wishing  to  comment  may  do 
so  by  any  one  of  several  methods.  They 
may  attend  the  public  hearing  or  open 
houses  noted  above.  They  may  mail 
comments  to  Mr.  Jim  Nepstad, 
Wilderness  Study  Coordinator,  Apostle 
Islands  National  Lakeshore,  Route  1, 
Box  4,  Bayfield.-Wisconsin  54814.  They 


also  may  comment  via  e-mail  to 
apis_comments@nps.gov  (please 
include  name  and  return  address  in  the 
e-mail  message).  Finally,  they  may 
hand-deliver  comments  to  the  Apostle 
Islands  National  Lakeshore  headquarters 
at  415  Washington  Avenue,  Bayfield, 
Wisconsin. 

It  is  the  practice  of  the  NPS  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  we  withhold  their  home  address 
from  the  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identify,  as  allowable  by 
law.  If  you  wrish  us  to  withhold  yoiu 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  fit)m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety. 

The  responsible  ofiicial  is  Mr.  Ernest 
Quintaha,  Acting  Midwest  Regional 
Director,  NPS. 


Dated:  June  6,  2003. 
David  N.  Given, 

Acting  Regional  Director.  Midwest  Region. 
(FR  Doc.  03-17549  Filed  7-l(M)3;  8:45  am) 

BILUNG  CODE  4310-97-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Long  Walk  National  Historic  Trail 
Study,  Environmental  Impact 
Statement,  Arizona,  New  IMexico 

AGENCY:  National  Park  Service. 

Department  of  the  Interior. 

ACTION:  Notice  of  Intent  to  prepare  an 

Environmental  Impact  Statement  for  the 

Long  Walk  National  Historic  Trail 

Study. 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332(C),  the  National  Park 
Service  (NPS)  is  preparing  an 
Environmental  Impact  Statement  for.  the 
Long  Walk  National  Historic  Trail 
Study,  Arizona  and  New  Mexico.  This 
effort  will  result  in  a  study  that 
recommends  to  Congress  whether  the 
Long  Walk  of  the  Mescalero  Apache  and 
Navajo  People  should  be  designated  a 
national  historic  trail.  It  will  also 
propose  alternative  means  of 
commemoration  should  it  not  be 


recommended  for  national  historic  trail 
designation.  The  plan  will  be  developed 
in  consultation  with  the  Mescalero 
Apache  Tribe,  the  Navajo  Nation,  the 
associated  American  Indian  Tribes  in 
the  southwest,  local  communities  along 
die  routes  of  the  Long  Walk,  other 
federal  and  state  agencies  and  all  other 
interested  and  affected  organizations 
and  individuals.  The  area  involved 
includes  but  is  not  fimited  to:  the 
Navajo  Reservation  in  northeastern 
Arizona  from  the  Grand  Canyon  area 
east  to  the  New  Mexico  state  line 
including  Chinle  and  Window  Rock, 
Arizona.  The  area  in  New  Mexico 
includes  but  is  not  Umited  to:  the 
vicinity  of  Gallup,  Grants,  Bosque 
Farms,  Albuquerque,  Santa  Fe,  Galisteo, 
Las  Vegas,  Fort  Union  National 
Monument,  Anton  Chico,  Fort  Simmer, 
and  Mescalero,  New  Mexico. 
Alternatives  to  be  considered  include 
no-action,  designation  as  a  national 
historic  trail,  alternative  means  of 
commemoration  other  than  national 
historic  trail  designation,  and  other 
ideas  that  come  out  of  the  public 
process. 

Major  issues  include:  routes  of  the 
Long  Walk,  resources  to  be  preserved 
along  die  route,  whether  die  Mescalero 
Apache  Tribe  and  the  Navajo  Nation  are 
in  favor  of  national  historic  trail 
designation,  and  how  best  to  preserve 
and  interpret  the  related  events  of  that 
period. 

A  scoping  newsletter  has  been 
prepared  that  gives  times,  places,  and 
dates  of  public  meetings  that  will  be 
held  on  the  study.  It  also  details  the 
issues  identified  to  date.  Copies  of  that 
newsletter  may  be  obtained  from  Harry 
Myers.  NPS,  P.O.  Box  728,  1100  Old 
Santa  Fe  Trail,  Santa  Fe,  New  Mexico 
87504-0728,  (505)  988-6717, 
han-y_myers@nps.gov. 

DATES:  The  Park  Service  will  accept 
comments  from  the  public  through 
August  11.2003. 
ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  in  the  office  of  the 
Superintendent,  and  at  the  following 
locations:  Jere  Krakow,  Superintendent. 
IMR  National  Trails  System  Office,  P.O 
Box  728, 1100  Old  Santa  Fe  Trail,  Santa 
Fe,  New  Mexico  87504-0728,  (505)  988- 
6888. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Myers,  P.O.  Box  728,  Santa  Fe, 
New  Mexico  87504-0728,  (505)  988- 
6717.  harry_myers@nps.gov. 
SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment  on  the  scoping 
brochure  or  on  any  other  issues 
associated  with  the  plan,  you  may 
submit  your  comments  by  any  one  of 


41400 


Federal  Register /Vol.  68,  No.  133 /Friday,  July  11,  2003 /Notices 


several  methods.  You  may  mail 
comments  to  Harry  Myers,  National 
Trails  System  Office— Santa  Fe,  P.O. 
Box  728.  Santa  Fe,  New  Mexico  87504- 
0728.  You  may  also  comment  via  the 
Internet  to  harry jnyers@nps. gov.  Please 
submit  Internet  comments  as  an  ASCII 
file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  Long  Walk" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  fi-om  the  system 
that  we  have  received  yoiu-  Internet 
message,  contact  us  directly  at  National 
Trails  System  Office — Santa  Fe,  (505) 
988-6717.  Finally,  you  may  hand- 
deliver  comments  to  National  Park 
Service,  Old  Santa  Fe  Trail  Building 
Room  116, 1100  Old  Santa  Fe  Trail, 
Santa  Fe,  New  Mexico,  87501.  Oiu- 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  address,  you 
must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  fi'om 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  June  9.  2003. 
Nfichael  D.  Snyder, 

Deputy  Director,  Intermountain  Region, 
National  Park-Service. 
[FR  Doc.  03-17548  Filed  7-10-03;  8:45  am] 

BILLING  CODE  4310-14-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0094  and  1029- 
0098 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
its  intention  to  request  approval  to 
continue  the  collections  of  information 


for  general  provisions  at  30  CFR  part 
700,  and  the  petition  process  for  the 
designation  of  Federal  lands  as 
unsuitable  for  all  or  certain  types  of 
surface  coal  mining  operations  and  for 
termination  of  previous  designations 
found  at  30  CFR  part  769.  These 
information  collection  activities  were 
previously  approved  by  the  Office  of 
Management  and  Budget  (OMB),  and 
assigned  them  clearance  numbers  1029- 
0094  and  -0098,  respectively. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  September  9,  2003,  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Siuface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.,  NW.,  Room 
210-SIB,  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  itreIeas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  requests,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease,  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  1320,  which 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies 
information  collections  that  OSM  will 
be  submitting  to  OMB  for  approval. 
These  collections  are  contained  in  (1)  30 
CFR  700,  General  (1029-0094);  and  (2) 
30  CFR  part  769,  Petition  process  for 
designation  of  Federal  lands  as 
unsuitable  for  all  or  certain  tjrpes  of 
sm-face  coal  mining  operations  and  for 
termination  of  previous  designations. 
OSM  will  request  a  3-year  term  of 
approval  for  each  information  collection 
activity. 

Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accxu-acy  of  the 
agency's  biuden  estimates;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  sujnmary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  requests  to  OMB- 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 


information  collection  activity;  and  (4) 
fi^quency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  General,  30  CFR  Part  700. 

OMB  Control  Number:  1029-0094. 

Summary:  This  Part  establishes 
procedures  and  requirements  for 
terminating  jurisdiction  of  surface  coal 
mining  and  reclamation  operations, 
petitions  for  rulemaking,  and  citizen 
suits  filed  imder  the  Surface  Mining       , 
Control  and  Reclamation  Act  of  1977. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State  and 
tribal  regulatory  authorities,  private 
citizens  and  citizen  groups,  and  surface 
coal  mining  companies. 

Total  Annual  Responses:  6. 

Total  Aim  ual  Burden  Hours ;  84 . 

Title:  Petition  Process  for  Designation 
of  Federal  Lands  as  Unsuitable  for  All 
or  Certain  Types  of  Svuiace  Coal  Mining 
Operations  and  for  Termination  of 
Previous  Designations,  30  CFR  Part  769. 

OMB  Control  Number:  1029-0098. 

Summary:  This  Part  establishes  the 
minimum  procedures  and  standards  for 
designating  Federal  lands  imsuitable  for 
certain  types  of  surface  mining 
operations  and  for  terminating 
designations  pursuant  to  a  petition.  The 
information  requested  will  aid  the 
regulatory  authority  in  the  decision 
making  process  to  approve  or 
disapprove  a  request. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  People 
who  may  be  adversely  affected  by 
surface  mining  on  Federal  lands.  , 

Total  Annual  Responses:  1. 

rofa7  Aimual  Burden  Hours:  950. 

Dated:  )uly  8,  2003. 
Sarah  E.  Donnelly, 

Acting  Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  03-17594  Filed  7-10-03;  8:45  am] 

BILLING  CODE  4310-05-41 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  ^om  its  study 
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of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretaly 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  vdth  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  confract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
horn  theii  date  of  notice  in  the  Federal 
Regirter.  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earhar.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docimient  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 


Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  date  may  be  obtained  by 
wriUng  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
docimient  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 

None. 
Volume  II 

None. 
Volume  in 

None. 
Volume  IV 

None. 
Volume  V 

None. 
Volume  VI 

None. 
Volume  Vn 

None. 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 


http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Services  {http:// 
davisbacon.fedworld.gov)  of  the 
National  Technical  hiformation  Service 
(NTIS)  of  the  U.S.  Department  of 
Conunerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 
Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents.  Government  Printing 
Office.  Washington,  DC  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  This  Igt  Day  of 
July  2003. 

Cari  Poleskey, 

Chief.  Branch  of  Construction  Wage 

Determinations. 

[PR  Doc.  03-17187  Filed  7-10-03;  8:45  am) 

BHJJNG  COOE  4510-27-H 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-01 84(2003)1 

4,4'-Mettiylened  lanlllne  (MDA)  General 
industry  Standard  (29  CFR  1910.1050); 
Extwision  of  the  Office  of  IManagement 
and  Budget's  (OIMB)  Approval  of 
Information^ollection  (Paperwork) 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 

ACTION:  Request  for  comment. 


SUMMARY:  OSHA  solicits  comments 
concerning  its  proposal  to  increase  the 
existing  burden-hours  estimates,  and  to 
extend  0MB  approval  of  the 
information-collection  requirements  of 
the  4.4'-Methylenedianiline  General 
hidustry  Standard  (the  "MDA  General 
hidustry  Standard")  (29  CFR 
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1910.1050)1  xiie  standard  protects 
employees  from  adverse  health  effects 
from  occupational  exposure  to  MDA, 
including  cancer  and  liver  disease. 
DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  by 
September  9.  2003. 

Facsimile  and  electmnic 
transmission:  Your  comments  must  be 
sent  by  September  9,  2003. 
ADDRESSES: 

I.  Submission  of  Comments 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  Submit 
your  comments  and  attachments  to  the 
OSHA  Docket  Office,  Docket  No.  ICR- 
1218-0184(2003),  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m.,  EST. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  ICR 
1218-0184(2003).  in  your  comments. 

Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http:// 
ecomments.osha.gov. 

n.  Obtaining  Copies  of  the  Supporting 
Statement  for  the  Information 
Collection  Request 

The  Supporting  Statement  for  the 
Information  Collection  Request  is 
available  for  downloading  from  OSHA's 
website  at  www.osha.gov.  The 
supporting  statement  is  available  for 
inspection  and  copying  in  the  OSHA 
Docket  Office,  at  the  address  listed 
above.  A  printed  copy  of  the  supporting 
statement  cab  be  obtained  by  contacting 
Todd  Owen  at  (202)  693-2222. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Standards 
and  Guidance,  OSHA,  U.S.  Department 
of  Labor,  Room  N-3641,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210;  telephone:  (202)  693-2222.  A 
copy  of  the  Agency's  Information- 
Collection  Request  (ICR)  supporting  the 
need  for  the  information-collection 
requirements  specified  in  the  MDA 
General  Industry  Standard  is  available 


•  Based  on  its  assessment  of  the  paperwork 
requirements  contained  iu  this  standard,  the 
Agency  estimates  that  the  total  burden  hours 
increased  compared  to  its  previous  burden-hour 
estimate.  Under  this  notice,  OSHA  is  not  proposing 
to  revise  these  paperwork  requirements  in  any 
substantive  maimer,  only  to  increase  the  burden 
hours  imposed  by  the  existing  paperwork 
requirements. 


for  inspection  and  copying  in  the 
Docket  Office,  ot  by  requesting  a  copy 
from  Todd  Owen  at  (202)  693-2222.  For 
electronic  copies  of  the  ICR  contact 
OSHA  on  the  Internet  at  http:// 
www.osha.gov/comp-links.html,  and 
select  "Information  Collection 
Requests." 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
reqiiirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  cost)  is  minimal,  collection 
instruments  are  clearly  understandable, 
and  OSHA's  estimate  of  the 
information-collection  biu-den  is  correct. 
The  Occupational  Safety  and  Health  Act 
of  the  1970  (the  Act)  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents  (29  U.S.C.  657). 

The  information-collection 
requirements  specified  in  the  MDA 
General  Industry  Standard  protect 
employees  from  the  adverse  health 
effects  that  may  result  from  their 
exposure  to  MDA.  The  major 
information-collection  requirements  of 
the  MDA  General  Industry  Standard 
require  employers  to  perform  exposure 
monitoring;  exposure  monitoring 
includes  initial  monitoring  to  determine 
the  extent  of  employee  exposing  to 
MDA;  periodic  (i.e.,  at  least  semi- 
annually) monitoring  if  the  employees' 
MDA  exposures  is  at  or  below  the 
permissible  exposure  limit  but  above 
the  action  level;  and  additional 
monitoring  if  any  changes  occur  in 
MDA-production  processes,  control 
equipment,  personnel  or  work  practices 
that  may  result  in  new  or  increased 
employee  exposures  to  MDA.  Employers 
must  routinely  inspect  the  hands,  face 
and  forearms  of  employees  potentially 
exposed  to  MDA  for  dermal  exposure  to 
MDA.  Employers  must  also  notify  each 
employee  in  wrriting,  either  individually 
or  by  posting  results,  within  15  days 
after  receiving  exposiu-e-monitoring 
results,  establish  written  compliance 
program,  institute  a  respiratory- 
protection  program  in  accordance  with 
29  CFR  1910.134  (OSHA's  Respiratory 


Protection  Standard);  and  develop  a 
written  emergency  plan  for  any 
workplace  that  could  have  an 
emergency  {i.e.  an  imexpected  and 
J)otentially  hazardous  release  of  MDA). 

Other  paperwork  reqxiirements  of  the 
Standard  specify  that  employers  must 
provide  employees  with  medical 
examinations,  including  initial 
examinations  for  new  employees  prior 
to  their  initial  job  assignment;  follow-up 
annual  examinations  for  employees 
receiving  initial  medical  examinations; 
and  emergency  examinations  if 
employees  receive  potentially 
hazardous  MDA  exposures  \mder 
emergency  conditions.  As  part  of  the 
medical-surveillance  program, 
employers  must  provided  specific     • 
written  information  to  the  examining 
physicians,  and  obtain  from  these 
physicians  a  written  opinion  regarding 
the  employee's  medical  results  and 
exposure  limitations. 

Additional  provisions  of  the  Standard 
require  employers  to  train  employees 
exposed  to  MDA  at  the  time  of  their 
initial  assignment  and  at  least  annually 
thereafter.  In  addition,  employers  must 
post  Wciming  signs  at  entrances  or 
access  ways  to  regulated  areas;  and  label 
any  material  or  products  containing ' 
MDA,  this  includes  any  containers 
storing  MDA-contaminated  protective 
clothing  and  equipment  Personnel  who 
launder  MDA-contaminated  clothing 
must  be  informed  by  the  employer  that 
the  clothing  is  contanunated  and  the 
potentially  harmful  effects  of  MDA. 

The  Standard  also  requires  employers 
to  establish  and  maintain  exposure- 
monitoring  and  medical-surveillance 
records  for  each  employee  who  is 
subject  to  these  respective  requirements, 
make  any  record  required  by  the 
Standard  available  to  OSHA  compliance 
officers  and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  for  examination  and  copying, 
and  provides  exposiue-monitoring  and 
medical-surveillance  records  to 
employees  and  their  designated 
representatives.  Finally,  employers  who 
cease  to  do  business  without  a  successor 
employer  to  receive  and  retain  records 
for  the  require  periods,  and  employers 
who  plan  to  dispose  of  records  at  the 
end  of  the  required  retention  periods, 
must  transfer  these  records  to  NIOSH. 

n.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

— Whether  the  information-collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency's 
functions,  including  whether  the 
information  is  useful; 
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—The  accuracy  of  the  Agency's  estimate 
of  the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

—The  quality,  utility,  and  clarity  of  the 
information  collected;  and 

—Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information-collection 
and  -transmission  techniques. 

in.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  collection-of- 
information  requirements  specified  by 
the  Standards  on  4,  4'- 
Methylenedianiline  in  General  hidustry 
(29  CFR  1910.1050).  The  Agency  will 
summarize  the  comments  submitted  in 
response  to  this  notice,  and  vdll  include 
this  summary  in  its  request  to  OMB  to 
extend  the  approval  of  these 
information-collection  requirements. 

Type  of  Review:  Extension  of      , 
currently  approved  information- 
collection  requirements. 

Title:  MDA  General  hidustry  Standard 
(29  CFR  1910.1050). 

OMB  Number:  1218-0184(2003). 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government;  State,  local  or  tribal 
Governments. 

Number  of  Respondents:  15. 
Frequency:  On  occasion. 
Total  Responses:  807. 

Avemge  Time  per  Response:  Varies 
from  5  minutes  to  provide  information 
to  the  examining  physician  to  2  hours 
to  conduct  exposure-monitoring. 

Estimated  Total  Burden  Hours:  387 
hours. 

Estimated  Cost  (Operation  and 
Maintenance):  $11,430. 

in.  Authority  and  Signature 

John  L.  Henshaw.  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506)  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008). 

Dated:  Signed  at  Washington,  DC.  onluly 
7,  2003. 

John  L.  Henshaw. 

Assistant  Secretary  of  Labor. 

[FR  Doa  03-17633  Filed  7-10-03;  8:45  am) 

BILUNG  CODE  4510-26-M 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION,  UNITED 
STATES  AND  MEXICO 

United  States  Section;  Notice  of 
Availability  of  Draft  Environmental 
impact  Statement  for  Alternative 
Vegetation  Maintenance  Practices  for 
the  Lower  Rio  Grande  Flood  Control 
Project  in  Cameron,  Hidalgo,  and 
Willacy  Counties,  TX 

agency:  United  States  Section, 
International  Boimdary  and  Water 
Commission,  United  States  and  Mexico 
ACTION:  Notice  of  availability  of  draft 
environmental  unpact  statement. 


SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  PoUcy 
Act  (NEPA)  of  1969,  as  amended,  the 
United  States  Section,  International 
Boundary  and  Water  Commission 
(USIBWC),  in  cooperation  with  the 
United  States  Fi^h  and  Wildlife  Service 
(USFWS)  and  the  Texas  Parks  and 
Wildlife  Department,  has  prepared  a 
Draft  Environmental  Impact  Statement 
(DEIS)  on  Alternative  Vegetation 
Maintenance  Practices  for  the  Lower  Rio 
Grande  Flood  Control  Project  in 
Cameron,  Hidalgo,  and  Willacy 
Counties,  Texas.  The  DEIS  analyzes  the 
Continued  Maintenance  Alternative 
(No-Action),  comprising  the  ciurent 
USIBWC  vegetation  maintenance 
program,  and  the  impacts  of  three 
vegetation  maintenance  alternatives 
which  vary  from  the  current  USIBWC 
vegetation  maintenance  practices  along 
the  Lower  Rio  Grande  Valley. 
DATES:  Written  comments  are  requested 
by  August  29.  2003.  A  public  meeting 
will  be  conducted  from  5  to  7  p.m.  CDT 
on  Wednesday,  July  30.  2003,  in 
Weslaco,  Texas.  See  Addresses  below 
for  location  and  time. 
ADDRESSES:  Comments  should  be 
addressed  to:  Carolyn  Murphy,  Chief, 
Environmental  Section,  CESWG-PE-PR, 
Department  of  the  Army,  Galveston 
District,  Corps  of  Engineers,  P.O.  Box 
1229,  Galveston,  Texas  77553-1229 
(courier  deliveries:  2000  Fort  Point  Rd. 
Galveston,  Texas  77550).  A  public 
meeting  will  be  conducted  from  5  to  7 
p.m.  CDT  on  Wednesday,  July  30,  2003, 
at  the  Texas  A&M  Agricultural  Research 
and  Extension  Center,  Hoblitzelle 
Auditorium,  2415  East  Highway  83, 
Weslaco,  Texas,  to  present  your  verbal 
or  written  comments. 

Copies  of  the  DEIS  are  available  for 
inspection  and  review  at  the  following 
locations:  Brownsville  Public  Library, 
2600  Central  Boulevard,  Brownsville, 
Texas;  Harlingen  Public  Library,  410  '76 
Drive,  Harlingen.  Texas;  McAllen  Pubhc 
Library,  601  North  Main  Street, 


McAllen.  Texas;  USIBWC  Mercedes 
Field  Office,  325  Golf  Course  Rd. 
Mercedes.  Texas;  Santa  Ana  National 
Wildlife  Refuge.  FM  307.  7  miles  south 
of  Alamo.  TX  and  1/4-mile  east  of  U  S 
281;  and  USIBWC  HQ.  4171  N.  Mesa 
Street.  Ste  C-315.  El  Paso.  Texas.  The 
DEIS  is  also  available  on  the  USIBWC 
Home  Page  at 

http://www.ibwc.state.gov  under 
"What's  New."  and  at  the  United  States. 
Army  Corps  of  Engineers,  Galveston 
District,  Home  Page  at:  http:// 
www.swg.  usace.army.mil/. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  Echlin,  Environmental 
Protection  Specialist,  Environmental 
Management  Division,  USIBWC.  4171 
North  Mesa  Street.  C-100.  El  Paso. 
Texas  79902  or  call  (915)  832-4741,  e- 
mail:  dougechlin@ibwc.state.gov. 
SUPPLEMENTARY  INFORMATION:  The 
USJBWC  vegetation  maintenance 
program  is  performed  along  the  United 
States  portion  of  the  Lower  Rio  Grande 
Flood  Control  Project  (LRGFCP).  The 
vegetation  maintenance  program  was 
established  to  fulfill  the  United  States 
Government's  obUgations  under 
International  Boundary  and  Water 
Comjnission(IBWC)  Minute  No.  212 
and  No.  238  and  to  protect  life  and 
properties  in  the  United  States  and 
Mexico  from  Rio  Grande  flooding 
events. 

Under  Minute  No.  212,  Uie  United 
States  and  Mexico  agreed  to  annual 
concurrent  channel  bank  mowing  to 
reduce  heavy  brush  growth  in  the  river 
reach  and  to  ensure  a  river  channel 
capacity  of  20,000  cfs  at  the 
Brownsville-Matamoros  area.  This 
maintenance  mowing  was  considered 
necessary  to  prevent  flooding  in 
Brovrasville  and  Matamoros  for  the 
design  flood  and  to  ensure  that  brush 
did  not  deflect  river  flood  flows  toward 
either  coimtry.  thus  altering  the 
international  boundary  alignment  by 
erosion.  Minute  No.  238  called  for 
equally  dividing  flood  flows  into 
interior  floodways  in  each  country, 
thereby  ensuring  the  20,000  cfs 
maximum  flow  at  Brownsville  and 
Matamoros. 

On  November  1,  1989.  the  Sierra 
Club,  Frontera  Audubon  Society,  and ' 
National  Audubon  Society  filed  a  civil 
action  suit  against  the  USIBWC  alleging 
vegetation  maintenance  program 
violations  of  the  Endangered  Species 
Act  (ESA)  and  the  National 
Environmental  Policy  Act  (NEPA).  The 
plaintiffs  alleged  that  the  USIBWC  had 
not  prepared  an  Environmental 
Assessment  or  Environmental  Impact 
Statement  (EIS)  relative  to  the  operation 
and  maintenance  activities  for  the 
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United  States  portion  of  the  LRGFCP  as 
required  by  NEPA.  The  plaintiffs  also 
alleged  Uiat  the  USIBWC  had  not 
entered  into  formal  consultation  with 
the  USFWS  pursuant  to  section  7  of  the 
ESA  with  respect  to  the  impacts  of  the 
United  States  portion  of  the  LRGFCP  on 
federally-listed  threatened  or 
endangered  species. 

In  a  1990  Consent  Decree 
administered  by  the  United  States 
District  Court  of  the  District  of 
Columbia,  the  USIBWC  agreed  to  enter 
into  formal  consultation  with  the 
USFWS  regarding  the  impacts  of  all 
vegetation  clearing  activities  of  the 
LRGFCP  on  federally  listed  species.  The 
consultation  process  resulted  in  an 
issuance  by  the  USFWS  of  a  Biological 
Opinion  (BO)  on  May  6. 1993.  The 
USFWS  has  recently  reissued  a  new  BO. 
In  addition  to  formal  consultation  with 
USFWS,  USIBWC  agreed  to  the 
preparation  of  this  EIS,  which 
specifically  addresses  alternative 
vegetation  maintenance  practices. 

This  DEIS  presents  and  analyzes  the 
impacts  of  current  and  alternative 
USIBWC  vegetation  maintenance 
practices  to  fulfill  commitments  under 
the  IBWC  Minutes,  the  Consent  Decree, 
and  the  new  BO.  The  pertinent  elements 
of  the  LRGFCP  vegetation  maintenance 
program  are  based  on  the  need  to: 

•  Maintain  channel  banks  to  provide 
adequate  flood  conveyance. 

•  Equitably  divert  flood  flows  into 
interior  floodways. 

•  Remove  brush  and  other 
obstructions  within  floodways. 

•  Maintain  a  wildlife  corridor  per  the 
USFWS  BO  and  the  1994  LRGFCP  Off- 
River  Wildlife  Travel  Corridor  Plan. 

Four  potential  vegetation 
maintenance  alternatives,  including  the 
current  USIBWC  maintenance  program, 
are  considered  and  analyzed  in  the 
DEIS.  The  Preferred  Alternative  is  the 
Continued  Maintenance  Alternative 
(No- Action),  representing  the 
continuation  of  the  current  USIBWC 
vegetation  mciintenance  program. 

A  copy  of  the  DEIS  has  been  filed 
with  the  Environmental  Protection 
Agency  (EPA)  in  accordance  with  40 
CFR  parts  1500-1508  and  USIBWC 
procedures.  Written  comments 
concerning  the  DEIS  will  be  accepted  at 
the  address  provided  above  until  August 
29,  2003. 

Dated:  July  2.  2003. 
Mario  Lewis, 
General  Counsel. 
[FR  Doc.  03-17564  Filed  7-10-03:  8:45  am) 

BiUJNG  CODE  471(M»-I> 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meetings 

AGENCY  HOLDING  MEETING:  National 

Science  Foundation,  National  Science 

Board. 

PLACE:  The  National  Science 

Foundation,  4201  Wilson  Boulevard — 

Room  130,  Arlington,  VA  22230,  http// 

www.nsf.gov/nsb. 

CONTACT  FOR  INFORMATION:  Robert 

Webber  (703)  292-7000. 

STATUS:  This  meeting  will  be  open  to  the 

public. 

MATTERS  TO  BE  CONSIDERED: 

Teleconference  of  the  NSB  Education 

and  Human  Resources  Committee 

Undergraduate  Working  Group. 

Open 

Discussion  of  Undergraduate  Working 
Group  plans  and  activities. 

Robert  Webber, 

Policy  Analyst.  NSBO. 

IFR  Doc.  03-17695  Filed  7-9-03;  10:20  am] 

BILUNG  CODE  75SS-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRG). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

summary:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1 .  The  title  of  the  information 
collection:  10  CFR  part  71,  "Packaging 
and  Transportation  of  Radioactive 
Material." 

2.  Current  OMB  approval  number: 
3150-0008. 

3.  How  often  the  collection  is 
required:  Applications  for  package 
certification  may  be  made  at  any  time. 
Required  reports  are  collected  and 
evaluated  on  a  continuing  basis  as 
events  occur. 

4.  Who  is  required  or  asked  to  report: 
All  NRC  specific  licensees  who  place 
byproduct,  source,  or  special  nuclear 
material  into  transportation,  and  all 
persons  who  wish  to  apply  for  NRC 


approval  of  package  designs  for  use  in 
such  transportation. 

5.  The  estimated  number  of  annual 
respondents:  250  licensees. 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  42,301  hours  (37,301  hours  for 
reporting  requirements  and  5,000  for 
recordkeeping  requirements). 

7.  Abstract:  NRC  regulations  in  10 
CFR  part  71  establish  requirements  for 
packing,  preparation  for  shipment,  and 
transportation  of  licensed  material,  and 
prescribe  procedures,  standeu'ds,  and 
requirements  fsr  approval  by  NRC  of 
packaging  and  shipping  procedures  for 
fissile  material  and  for  quantities  of 
licensed  material  in  excess  of  Type  A 
quantities. 

Submit,  by  September  9,  2003, 
comments  that  address  the  following 
questions: 

1 .  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  biu-den  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected?       ' 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  fi'ee  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  (http://www.nrc.gov/public- 
involve/doc-comment/omb/index.html). 
The  document  will  be  available  on  the 
NRC  home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC  20555-0001,  by 
telephone  at  (301)  415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.  GOV. 

Dated  at  Rockville.  Maryland,  this  7th  dav 
ofluly,  2003. 

For  the  Nuclear  Regulatory  Commission. 

Beth  St.  Mary, 

Acting  NRC  Clearance  Officer,  Office  of  the 

Chief  Information  Officer. 

[FR  Doc.  03-17581  Filed  7-10-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-369  and  50-370] 

DuloB  Power  Company,  McGuire 
Nudear  Station,  Units  1  and  2; 
Exemption 

1.0    Background 

Duke  Power  Company  (the  licensee)  is 
the  holder  of  Facility  Operating  License 
Nos.  NPF-9  and  NPF-17  that  authorizes 
operation  of  the  McGuire  Nuclear 
Station,  Units  1  and  2  (McGuire).  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  two 
pressurized  water  reactors  located  in 
Mecklenburg  County,  North  Carolina. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  section  50.60(a), 
requires  that  the  fractiu-e  toughness  and 
material  surveillance  requirements  of 
Appendix  G  to  part  50  must  be  met  for 
the  reactor  coolant  pressure  boundary. 
Appendix  G  to  part  50  requires  that 
pressure  and  temperature  (P/T)  limits  be 
established  for  reactor  pressure  vessels 
(RPVs)  during  normal  operating  and 
hydrostatic  or  leak  rate  testing 
conditions.  Specifically,  section 
IV.A.2.a  of  Appendix  G  to  10  CFR  part 
50  states  that  "The  appropriate 
requirements  on  both  the  pressure- 
temperatiu^  limits  and  the  minimum 
permissible  temperature  must  be  met  for 
all  conditions."  Further,  section 
IV.A.a.b  of  Appendix  G  to  10  CFR  part 
50  requires  that  these  P/T  limits  must  be 
at  least  as  conservative  as  limits 
obtained  by  following  the  methods  of 
analysis  and  the  margins  of  safety  of 
Appendix  G  to  section  XI  of  the 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code).  The  current  ASME 
Code  of  Record  for  McGuire  is  the  1995 
edition  through  1996  addenda  of  the 
ASME  Code.  The  McGuire  Code  of 
Record  does  not  incorporate  the 
provisions  of  ASME  Code  Case  N-641. 
Although  the  provisions  of  ASME  Code 
Case  N-641  were  incorporated  into 
Appendix  G  to  section  XI  of  the  ASME 
Code  in  the  1998  edition  through  2000 
addenda,  which  is  the  latest  edition  and 
addenda  codified  in  10  CFR  50.55a, 
McGuire  has  not  adopted  this  edition 
and  consequently  must  meet  its  Code  of 
Record  to  comply  with  Appendix  G  to 
part  50.  Therefore,  in  this  case,  the 


licensee  is  still  required  to  obtain  an 
exemption  to  apply  Code  Case  N-641. 

In  order  to  aaoress  provisions  of 
amendments  to  the  McGuire  Technical 
Specification  (TS)  P/T  limit  curves,  the 
licensee  requested  in  its  submittal  dated 
December  12,  2002,  as  supplemented  by 
letters  dated  March  27  and  April  23 
2003,  that  the  NRC  staff  exempt 
McGuire  fi-om  application  of  specific 
requirements  of  10  CFR  50.60  and 
Appendix  G  to  10  CFR  part  50,  and 
substitute  the  use  of  ASME  Code  Case 
N-641.  ASME  Code  Case  N-641  permits 
the  use  of  an  alternate  reference  fractiu-e 
toughness  curve  for  RPV  materials  and 
permits  the  postulation  of  a 
circumferentially-oriented  flaw  for  the 
evaluation  of  circumferential  RPV  welds 
when  determining  the  P/T  limits.  The 
proposed  exemption  request  is 
consistent  with,  and  is  needed  to 
support,  the  McGuire  TS  amendment 
that  was  contained  in  the  same 
submittal.  The  proposed  McGuire  TS 
amendment  will  revise  the  P/T  limits 
for  heatup,  cooldown,  and  inservice  test 
limitations  for  the  reactor  coolant 
system  (RCS)  through  34  effective  full 
power  years  of  operation. 


Code  Case  N-641 


The  licensee  has  proposed  an 
exemption  to  allow  the  use  of  ASME 
Code  Case  N-641  in  conjunction  with 
Appendix  G  to  ASME  section  XI,  10 
CFR  50.60(a)  and  10  CFR  part  50, 
Appendix  G,  to  establish  the  P/T  limits 
for  the  McGuire,  Units  1  and  2  RPVs. 

The  proposed  TS  amendment  to 
revise  the  P/T  hmits  for  McGuire,  Units 
1  and  2,  relies  in  part,  on  the  requested 
exemption.  These  revised  P/T  limits 
have  been  developed  using  the  lower 
boimd  Kic  fracture  toughness  curve 
shown  in  ASME.  section  XI,  Appendix 
A,  Figure  A-2200-1,  in  lieu  of  the  lower 
bound  KiA  fracture  toughness  curve  of 
ASME,  section  XI,  Appendix  G,  Figure 
G-2210-1,  as  the  basis  fracture 
toughness  curve  for  defining  the 
McGuire  P/T  limits.  In  addition,  the 
revised  P/T  limits  have  been  developed 
based  on  the  use  of  a  postulated 
circumferentially-oriented  flaw  for  the 
evaluation  of  RPV  circumferential  welds 
in  lieu  of  the  axially-oriented  flaw  that 
would-be  required  by  Appendix  G  to 
section  XI  of  the  ASME  Code.  The  other 
margins  involved  with  the  ASME 
section  XI,  Appendix  G,  process  of 
determining  P/T  limit  curves  remain 
unchanged. 

Use  of  the  Kic  curve  as  the  basis 
fracture  toughness  curve  for  the 
development  of  P/T  operating  limits  is 
technically  correct.  The  Kic  curve 
appropriately  implements  the  use  of  a 
relationship  based  on  static  initiation 


fiacture  toughness  behavior  to  evaluate 
the  controlled  heatup  and  cooldown 
process  of  a  RPV,  whereas  the  K^ 
ft-acture  toughness  curve  codified  into 
Appendix  G  to  section  XI  of  the  ASME 
Code  was  developed  fi-om  more 
conservative  crack  arrest  and  dynamic 
fi-acture  toughness  test  data.  The 
application  of  the  Kia  ft-acture  toughness 
curve  was  initially  codified  in 
Appendix  G  to  section  XI  of  the  ASME 
Code  in  1974  to  provide  a  conservative 
representation  of  RPV  material  ft-acture 
toughness.  This  initial  conservatism  was 
necessary  due  to  the  limited  knowledge 
of  RPV  material  behavior  in  1974. 
However,  additional  knowledge  has 
been  gained  about  RPV  materials  that 
demonstrates  the  lower  bound  on 
ft^cture  toughness  provided  by  the  Kia 
fi-acture  toughness  curve  is  well  beyond 
the  margin  of  safety  required  to  protect 
the  public  health  and  safety  from 
potential  RPV  failure. 

Likewise,  the  use  of  a  postulated 
circumferentially-oriented  flaw  in  lieu 
of  an  axially-oriented  one  for  the 
evaluation  of  a  circumferential  RPV 
weld  is  more  technically  correct.  The 
size  of  flaw  required  to  be  postulated  for 
P/T  limit  determination  has  a  depth  of 
one-quarter  of  the  RPV  wall  thickness 
and  a  length  six  times  the  depth.  Based 
on  the  direction  of  welding  during  the 
fabrication  process,  the  only  technically 
reasonable  orientation  for  such  a  large 
flaw  is  for  the  plane  of  the  flaw  to  be 
circumferentially-oriented  (i.e.,  parallel 
to  the  direction  of  welding).  Prior  to  the 
development  of  ASME  Code  Case  N-641 
(and  the  similar  ASME  Code  Case  N- 
588),  the  required  postulation  of  an 
axially-oriented  flaw  for  the  evaluation 
of  a  circumferential  RPV  weld  has 
provided  an  additional,  xmnecessary 
level  of  conservatism  to  the  overall 
evaluation. 

In  addition,  P/T  limit  curves  based  on 
the  Kic  fracture  toughness  curve  and 
postulation  of  a  circumferentially- 
oriented  flaw  for  the  evaluation  of  RPV 
circumferential  welds  will  enhance 
overall  plant  safety  by  expanding  the  P/ 
T  operating  window  with  the  greatest 
safety  benefit  being  in  the  region  of  low 
temperature  operations.  The  operating 
window  through  which  the  operator 
heats  up  and  cools  down  the  RCS  is 
determined  by  the  difference  between  . 
the  maximiun  allowable  pressiu-e 
determined  by  Appendix  G  of  ASME 
section  XI,  and  the  minimum  required 
pressure  for  the  reactor  coolant  pump 
seals  adjusted  for  instnunent 
uncertainties.  A  narrow  operating 
window  could  potentially  have  an 
adverse  safety  impact  by  increasing  the 
possibility  of  inadvertent  overpressure 
protection  system  actuation  due  to 
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pressure  stirges  associated  with  normal 
plant  evolutions  such  as  RCS  pump 
starts  and  swapping  operating  charging 
pimips  with  the  RCS  in  a  water-solid 
condition. 

Since  application  of  ASME  Code  Case 
N-641  provides  appropriate  procedures 
to  establish  maximum  postulated 
defects  and  to  evaluate  those  defects  in 
the  context  of  establishing  RPV  P/T 
limits,  this  application  of  the  Code  Case 
maintains  an  adequate  margin  of  safety 
for  protecting  RPV  materials  from  brittle 
failure.  The  NRC  staff  has  reviewed  the 
exemption  request  submitted  by  the 
licensee  and  has  concluded  that  an 
exemption  should  be  granted  from  the 
requirements  of  10  CFR  50.60  and 
section  IV.A.2.b  of  Appendix  G  to  10 
CFR  part  50  to  permit  the  licensee  to  use 
the  provisions  of  ASME  Code  Case  N- 
641  for  the  purpose  of  developing  the 
McGuire  Units  1  and  2  RPV  P/T  limit 
curves';  However,  the  NRC  staff  does  not 
agree  with  the  special  circumstances 
cited  by  the  licensee  in  its  December  12, 
2002,  application  regarding  the  basis  for 
granting  the  exemption.  The  NRC  staff 
did  not  conclude  that  the  circumstances 
cited  above  constitute  "undue  hardship 
or  other  costs  that  are  significantly  in 
excess  of  those  contemplated  when  the 
regidation  was  adopted,  or  that  are 
significantly  in  excess  of  those  incurred 
by  others  similarly  situated,"  pursuant 
to  10  CFR  50.12(a)(2)(iii).  Rather,  the 
NRC  staff  concluded  that  the 
application  of  the  technical  provisions 
of  ASME  Code  Case  N-641  provided 
sufficient  margin  in  the  development  of 
RPV  P/T  limit  curves  such  that  the 
underlying  purpose  of  the  regulations. 
Appendix  G  to  10  CFR  part  50.  will 
continue  to  be  met  and  that  the  specific 
conditions  required  by  the  regulations 
(i.e.,  use  of  all  provisions  in  Appendix 
G  to  section  XI  of  the  ASME  Code)  were 
not  necessary.  Therefore,  the  NRC  staff 
grants  the  requested  exemption  to  the 
licensee  based  on  the  special 
circumstances  of  10  CFR  50.12(a)(2){ii), 
"[ajpplication  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
imderlying  purpose  of  the  rule." 

In  summary,  the  ASME  section  XI, 
Appendix  G,  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  reactor  coolant  pressure 
boundary  materials  and  the  estimated 
effects  of  operation.  Since  1974,  the 
level  of  knowledge  about  the  fracture 
mechanics  behavior  of  RCS  materials 
has  been  greatly  expanded,  especially 
regarding  the  effects  of  radiation 
embrittlement  and  the  understanding  of 
fracture  toughness  properties  imder 


static  and  dynamic  loading  conditions. 
The  NRC  staff  concurs  that  this 
increased  knowledge  permits  relaxation 
of  the  ASME  section  XI,  Appendix  G 
requirements  by  application  of  ASME 
Code  Case  N-641,  while  maintaining, 
pursuant  to  10  CFR  50.12(a)(2)(ii),  the 
underlying  purpose  of  the  ASME  Code 
and  the  NRC  regulations  to-ensure  an 
acceptable  margin  of  safety  against 
brittle  failure  of  the  RPV. 

The  NRC  staff  has  reviewed  the 
exemption  request  submitted  by  the 
licensee  and  has  concluded  that  an 
exemption  should  be  granted  from  the 
requirements  of  10  CFR  50.60(a)  and 
section  IV.A.2.b  of  Appendix  G  to  10 
CFR  part  50  to  permit  the  licensee  to 
utilize  the  provisions  of  ASME  Code 
Case  N-641  for  the  purpose  of 
developing  McGuire  Units  1  and  2  RPV 
P/T  limit  curves. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by. 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  secvuity;  and 
(2)  when  special  circumstances  are 
present. 

Special  circumstances,  pursuant  to  10 
CFR  50.12(a)(2)(ii),  are  present  in  that 
continued  operation  of  McGuire,  Units 
1  and  2,  pursuant  to  the  requirements  of 
10  CFR  50.60  and  section  IV.A.2.b  of 
Appendix  G  to  10  CFR  part  50,  using  P/ 
T  curves  developed  in  accordance  with 
ASME  section  XI,  Appendix  G,  without 
the  relief  provided  by  ASME  Code  Case 
N-641,  is  not  necessary  to  achieve  the 
underlying  purpose  of  10  CFR  50.60  and 
Appendix  G  to  10  CFR  part  50. 
Application  of  ASME  Code  Case  N-641 
in  lieu  of  the  requirements  of  ASME 
Code  section  XI,  Appendix  G,  provides 
an  acceptable  alternate  methodology 
that  will  continue  to  meet  the 
underlying  purpose  of  10  CFR  50.60  and 
Appendix  G  to  10  CFR  part  50.  The 
underlying  purpose  of  the  regulations  in 
10  CFR  50.60  and  Appendix  G  to  10 
CFR  part  50  is  to  provide  an  acceptable 
margin  of  safety  against  brittle  failure  of 
the  RCS  during  any  condition  of  normal 
operation  to  which  the  pressure 
boundary  may  be  subjected  over  its 
service  lifetime. 

The  NRC  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request,  and  accepts  the  licensee's 
determination  that  an  exemption  would 
be  required  to  approve  the  use  of  Code 
Case  N-641.  The  NRC  staff  agrees  that 
the  use  of  ASME  Code  Case  N-641 


would  meet  the  underlying  intent  of  10 
CFR  50.60  and  Appendix  G  to  10  CFR 
part  50.  The  NRC  staff  concludes  that 
the  application  of  the  technical 
provisions  of  ASME  Code  Case  N-641 
provides  sufficient  margin  in  the 
development  of  RPV  P/T  limit  curves 
such  that  the  imderlying  purpose  of  the 
regulations  (10  CFR  50.60  and 
Appendix  G  to  10  CFR  part  50) 
continues  to  be  met  and  that  the  specific 
conditions  required  by  the  regulations 
[i.e.,  use  of  all  provisions  in  Appendix 
G  to  section  XI  of  the  ASME  Code)  were 
not  necessary.  Therefore,  the  NRC  staff 
concludes  that  the  exemption  requested 
by  the  licensee  is  justified  based  on  the 
special  circumstances  of  10  CFR  part 
50(a)(2)(ii),  "[ajpplication  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule." 

Based  upon  a  consideration  of  the 
conservatism  that  is  explicitly 
incorporated  into  the  methodologies  of 
Appendix  G  to  10  CFR  part  50; 
Appendix  G  to  section  XI  of  the  ASME 
Code;  and  Regulatory  Guide  1.99, 
Revision  2;  the  NRC  staff  concludes  that 
application  of  ASME  Code  Case  N-641, 
as  described,  will  provide  an  adequate 
margin  of  safety  against  brittle  failure  of 
the  RPV.  This  conclusion  is  also 
consistent  with  the  determination  that  • 
the  NRC  staff  has  reached  for  other 
licensees  under  similar  conditions 
based  on  the  same  considerations. 
Therefore,  the  NRC  staff  concludes  that 
granting  the  exemption  under  the 
special  circumstances  of  10  CFR 
50.12{a)(2)(ii)  is  appropriate,  and  that 
the  methodology  of  Code  Case  N-641 
may  be  used  to  revise  the  P/T  limits  for 
the  McGuire,  Unit  1  and  2  RPVs. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirements  of  10  CFR  50.60(a),  and  10 
CFR  part  50,  Appendix  G,  section 
rV.A.2.b.  to  allow  application  of  ASME 
Code  Case  N-641  in  establishing  TS 
requirements  for  the  RPV  limits  for 
McGuire,  Units  1  and  2. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment  (68  FR  31735). 
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This  exemption  is  effective  upon 
issuance. 

Dated  at  Rodcville,  Maryland,  this  3rd  day 
of  July  2003. 

For  tlie  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh. 

Acting  Director,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-17580  Filed  7-10-03;  8:45  am] 

BILUNO  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-22-ISFSI] 

In  the  Matter  of  Private  Fuel  Storage, 
L.L.C.  (Independent  Spent  Fuel 
Storage  Installation);  Notice  of 
Appointment  of  Adjudicatory 
Employee 

Commissioners:  Nils  J.  Diaz, 
Chairman.  Edward  McGaffigan,  Jr., 
Jeffrey  S.  Merrifield. 

Pursuant  to  10  CFR  2.4,  notice  is 
hereby  given  that  Dr.  Yong  Li  of  the 
NRC's  Office  of  Research  has  been 
appointed  as  a  Commission 
adjudicatory  employee  within  the 
meaning  of  section  2.4,  to  advise  the 
Commission  regarding  issues  relating  to 
the  pending  petition  for  review  of  LBP- 
03-08  in  the  matter  of  Private  Fuel 
Stomge,  LLC.  Dr.  Li  has  not  previously 
performed  any  investigative  or  litigating 
function  in  connection  with  this  or  any 
related  proceeding.  Until  such  time  as  a 
final  decision  is  issued  in  this  matter, 
interested  persons  outside  the  agency 
and  agency  employees  performing 
investigative  or  litigating  functions  in 
this  proceeding  are  required  to  observe 
the  restrictions  of  10  CFR  2.780  and 
2.781  in  their  conmumications  vdth  Dr 
U. 

/( is  so  ordered. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  July.  2003. 

For  the  Commission. 

J.  Samael  Walker, 

Acting  Secretary  of  the  Commission. 

(FR  Doc.  03-17584  Filed  7-10-03;  8:45  am) 

BILUNG  CODE  759(M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  SIN  50-528,  SIN  50-529,  STN 
50-530] 

Arizona  Public  Service  Company,  et 
ai.:  Palo  Verde  Nuclear  Generating 
Station,  Units  1,2  and  3; 
Environmental  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
_    Commission  (NRC)  is  considering 

issuance  of  an  amendment  to  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  part  50,  for  Facility  Operating 
License  Nos.  NPF-41,  NPF-51.  NPF-74. 
issued  to  Arizona  Public  Service 
Company  (the  hcensee),  for  operation  of 
the  Palo  Verde  Nuclear  Generating 
Station  (PVNGS),  Units  1.  2.  and  3. 
located  in  Maricopa  County.  Arizona. 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  environmental 
assessment  and  fijading  of  no  significant 
impact. 

Environiiiental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  extend 
the  expiration  date  of  the  operating 
hcense  from  December  31,  2024.  to  Jiuie 
1.  2025.  for  Unit  1;  from  December  9. 

2025.  to  April  24,  2026,  for  Unit  2;  and 
from  March  25,  2027,  to  November  25 
2027,  for  Unit  3. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  28.  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  operate  PVNGS,  Units  1,  2, 
and  3,  until  June  1,  2025,  April  24, 

2026,  and  November  25.  2027. 
respectively.  This  would  allow  the 
licensee  to  recapture  approximately  six 
months  of  additional  plant  operation  for 
each  imit. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  considerations  involved 
with  the  proposed  action.  The  extension 
of  the  operating  licenses  does  not  affect 
the  design  or  operation  of  the  plants, 
does  not  involve  any  modifications  to 
the  plants  or  any  increase  in  the 
hcensed  power  for  the  plants,  and  will 
not  create  any  new  or  imreviewed 
environmental  impacts  that  were  not 
considered  in  the  Final  Environmental 
Statement  (FES)  related  to  the  operation 
of  PVNGS.  Units  1,  2,  and  3,  NUREG- 
0841,  dated  February  1982.  The 


evaluations  presented  in  the  FES  were 
the  environmental  impacts  of  generating 
power  at  PVNGS  and  the  basis  for 
granting  a  40-year  operating  license  for 
PVNGS.  The  environmental  impacts  of 
the  proposed  action  are  based  on  the 
evaluations  in  the  FES.  The  FES  also 
considered  the  environmental  impacts 
of  operating  Units  1,2,  and  3. 

The  FES  which  in  general,  assesses 
various  impacts  associated  with 
operation  of  the  facility  in  terms  of 
annual  impacts  and  balances  these 
against  the  anticipated  annual  energy 
production  benefits. 

"ITie  offsite  exposing  from  releases 
during  postulated  accidents  has  been 
previously  evaluated  in  the  Updated 
Final  Safety  Analysis  Report  (UFSAR) 
for  PVNGS.  The  results  are  acceptable 
when  compared  with  the  criteria 
defined  in  10  CFR  part  100.  as 
documented  in  the  Commission's  Safety 
Evaluation  Report,  NUREG-0857.  dated 
November  1981.  and  its  12 
supplements. 

This  conservative  design-basis 
evaluation  is  a  function  of  four 
parameters:  (1)  The  type  of  accident  , 
postulated.  (2)  the  radioactivity 
calculated  to  be  released  during  the 
accident,  (3)  the  assumed 
meteorological  conditions  at  the  site, 
and  (4)  the  population  distribution 
versus  distance  fit)m  the  plant.  An 
environmental  assessment  of  accidents 
is  also  provided  in  section  5.9.2  of  the 
FES.  The  type  of  accidents  and  the 
calculated  radioactivity  released  do  not 
change  with  the  proposed  action.  The 
site  meteorology  as  defined  in  Chapter 
2  of  the  UFSAR  is  essentially  constant. 
The  NRC  staff  has  concluded  that  the 
population  size  and  distribution  will 
not  change  significantly. 

The  NRC  staff  has  concluded  that  the 
impacts  associated  with  the  addition  of 
approximately  six  to  eight  months  to 
each  imit  are  not  significantly  different 
from  operating  license  duration  assessed 
in  the  PVNGS  FES.  Therefore,  the  staff 
concluded  that  the  FES  sufficiently 
addresses  the  environmental  impacts 
associated  with  a  full  40-year  operating 
period  for  each  unit. 

The  annual  occupational  exposure  of 
workers  at  the  plant,  station  employees 
and  contractors,  is  reported  in  the 
Aimual  Operating  Report  submitted  by 
the  licensee.  The  lowest  exposure  value 
is  for  a  year  vnthout  a  refueling  outage 
and  the  highest  value  is  for  a  year  with 
a  refueUng  outage.  In  section  5.9.1.1.1  of 
the  FES.  the  average  occupational 
exposure  for  a  pressurized  water  reactor 
was  reported  as  440  person-rems. 
Therefore,  the  expected  annual 
occupational  exposure  for  the  proposed 
extended  period  of  operation  does  not 
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change  previous  conclusions  presented 
in  the  FES  on  occupational  exposure. 

The  offsite  exposure  frcm  releases 
during  routine  operations  has  been 
previously  evaluated  in  section  5.9.1  of 
the  FES.  During  the  low-power  license, 
the  plant  was  restricted  to  no  more  than 
5  percent  of  rated  power  and  the 
generation  of  radioactivity  at  the  plants 
was  significantly  smaller  than  would 
have  occurred  if  the  plants  were  at  full- 
power  operation.  Therefore,  the 
addition  of  approximately  six  to  eight 
months  of  operation  per  plant  that  the 
licensee  has  requested  does  not  change 
previous  conclusions  presented  in  the 
FES  on  annual  public  doses. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  resutlt  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  FES  [or 
more  recently,  the  Environmental 
hnpact  Statement]  for  the  FVNGS,  Units 
1,2,  and  3. 

Agencies  and  Persons  Consulted 

On  July  3,  2003,  the  staff  consulted 
with  the  Arizona  State  official,  Mr. 
William  Wright,  of  the  Arizona 
Radiation  Regulatory  Agency,  regarding 
the  environmental  impact  of  the 


proposed  action.  The  State  official  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  tlie 
proposed  action,  see  the  licensee's  letter 
dated  August  28,  2002.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(FDR),  located  at  One  White  Flint  North, 
Public  File  Area  01  F21,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  FDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301^15-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  2003. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  Dembek, 

Chief.  Section  2,  Project  Directorate  IV, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  03-17579  Filed  7-10-03:  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance; 
Availability  Correction 

On  June  6,  2003,  the  NRC  published 
a  Notice  of  Availability  on  Draft 
Regulatory  Guide  DG-1121,  "Guidelines 
for  Categorizing  Structures,  Systems, 
and  Components  in  Nuclear  Power 
Plants  According  to  their  Safety 
Significance,"  that  contained  a  number 
of  errors.  This  Notice  of  Availability  is 
being  reprinted  to  correct  these  errors. 

The  Nuclear  Regulatory  Commission 
(NRC)  has  issued  for  public  comment  a 
proposed  guide  in  its  Regulatory  Guide 
Series.  Regulatory  guides  are  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 


the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

"The  draft  guide  is  temporarily 
identified  by  its  task  number,  DG-1121, 
which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide.  Draft  Regulatory  Guide  DG-1121, 
"Guidelines  for  Categorizing  Structiu-es, 
Systems,  and  Components  in  Nuclear 
Power  Plants  According  to  their  Safety 
Significance,"  is  being  developed  to 
describe  a  process  that  is  acceptable  to 
the  NRC  staff  for  the  development  and 
assessment  of  evaluation  models  that 
may  be  used  to  comply  with  the  NRC's 
regulations  with  respect  to  the 
categorization  of  structures,  systems, 
and  components  that  are  considered  in 
risk-informing  special  treatment 
requirements.  This  guide  conforms  to  a 
proposed  amendment  to  10  CFR  50.69 
that  was  published  in  the  Federal 
Register  (68  FR  26511)  on  May  16,  2003. 

This  draft  guide  has  not  receive^ 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  will  be  most  helpful  if 
received  by  August  1,  2003.  You  may 
submit  comments  by  any  one  of  the 
following  methods.  Please  include  the 
draft  guide  number  (DG— 1121)  in  the 
subject  line  of  your  comments. 
Comments  on  regulatory  guides 
submitted  in  writing  or  in  electronic 
form  will  be  made  available  to  the 
public  in  their  entirety  on  the  NRC 
rulemaking  Web  site.  Personal 
information  will  not  be  removed  from 
your  comments. 

Mail  comments  to:  Rules  and 
Directives  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conmiission,  Washington,  DC  20555- 
0001. 

E-mail  conunents  to:  ' 

NRCREP@nrc.gov.  You  may  also  submit 
comments  via  the  NRC's  rulemaking 
Web  site  at  http://ruleforum.llnl.gov. 
Address  questions  about  ovu-  rulemaking 
Web  site  to  Carol  Gallagher  (301)  415- 
5905;  e-mail  CAQ^rxrc.gov.  Address 
questions  about  the  content  of  the  draft 
guide  to  Mr.  David  Diec,  (301)  415- 
2834;  e-mail  dtd@nrc.gov. 

Hand  deliver  comments  to:  Rules  and 
Directives  Branch,  Office  of 
Administration,  11555  Rockville  Pike, 
Rockville,  Maryland  20852,  between 
7:30  am  and  4:15  p.m.  on  Federal 
workdays. 

Fax  comments  to:  Rules  and 
Directives  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Conmiission  at  (301)  415-5144. 

Publicly  available  documents  related 
to  this  regulatory  guide  may  be 
examined  and  copied  for  a  fee  at  the 
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NRC's  Public  Document  Room  (PDR), 
Public  File  Area  01F21,  One  White 
Flint  North,  11555  Rockville  Pike. 
Rockville,  Maryland.  The  regulatory 
guide  and  related  documents,  including 
comments,  can  be  viewed  and 
downloaded  electronically  via  the 
NRC's  rulemaking  Web  site  at  http:// 
rulefonim  .llnl.gov. 

Also,  publicly  available  dociunents 
created  or  received  at  the  NRC  are 
available  electronically  at  the  NRC's 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/NRC/reading-rm/ 
adams.html.  From  this  site,  the  public 
can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  l>IRC's 
public  documents.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  301-415-4737 
or  by  e-mail  to  PDR@nrc.gov. 

Although  a  deadline  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Requests  for 
single  copies  of  draft  or  final  regulatory 
guides  (which  may  be  reproduced)  or 
for  placement  on  an  automatic 
distribution  list  for  single  copies  of 
future  draft  guides  in  specific  divisions 
should  be  made  in  writing  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Reproduction  and  Distribution  Services 
Section,  or  by  fax  to  (301)  415-2289;  e- 
mail  Distribution@nrc.gov.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  NRC  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Datad  at  Rockville,  Maryland,  this  3rd  day 
of  July  2003. 

For  the  Nuclear  Regulatory  Commission. 

Karen  M.  Fitch, 

Deputy  Director,  Progmm  Management, 
PoUcy  Development  and  Analysis  Staff,  Office 
of  Nuclear  Regulatory  Research.. 
[FR  Doc.  03-17582  Filed  7-10-03;  8:45  am) 

MIXING  COOe  7590-01-P 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

Board  Votes  To  Close  July  21, 2003, 
Meeting 

At  its  meeting  on  June  2,  2003,  and  by 
paper  vote  July  3-7,  2003,  the  Board  of 
Governors  of  the  United  States  Postal 
Service  voted  imanimously  to  close  to 
public  observation  its  meeting 
scheduled  for  July  21,  2003,  in  McLean, 
Virginia. 
ITEMS  TO  BE  CONSIOERED: 

1.  Strategic  Planning. 

2.  Personnel  Matters. 

GENERAL  COUNSEL  CERTIFICATION:  The 
General  Counsel  of  the  United  States 
Postal  Service  has  certified  that  the 
meeting  was  properly  closed  under  the 
Government  in  the  Sunshine  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  William  T. 
Johnstone,  at  (202)  268-4800. 

William  T.  Johnstone, 

Secretary 

[FR  Doc.  03-17775  Filed  7-9-03;  3:27  pm] 

BILLING  COOE  TTIO-ia-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48129;  File  No.  SR-ISE- 
2003-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effecth^eness 
of  Proposed  Rule  Change  by  the 
International  Securities  Exchange,  Inc., 
Relating  to  Fee  Changes 

July  3.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-^  thereunder,2 
notice  is  hereby  given  that  on  June  4", 
2003.  the  International  Seciuities 
Exchange,  hic.  ("ISE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  ISE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change    ° 

The  Exchange  is  proposing  changes  to 
its  Schedide  of  Fees  in  order  to  extend 


the  term  of  certain  existing  fee  waivers, 
to  remove  language  to  a  fee  waiver  that 
has  expired,  and  to  eliminate  the  fee  for 
the  Rule  llAcl-6  Order  Report. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  ^r,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below  and  is 
set  forth  in  Sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  changes  to 
its  Schedule  of  Fees  in  order  to  extend 
the  term  of  certain  existing  fee  waivers, 
to  remove  language  referring  to  a  certain 
fee  waiver  that  is  not  being  renewed  and 
to  eliminate  the  fee  for  the  Rule  llAcl- 
6  Order  Report. 

With  respect  to  the  fee  waivers,  the 
Exchange  is  proposing  to  extend  the 
terms,  as  follows:  (i)  the  waiver  of 
customer  Execution  Fees  is  extended 
through  June  30.  2004;  3  (ii)  the  waiver 
of  firm  proprietary  Execution  Fees  in 
the  iShares  S&P  100  Index  Fund  is 
extended  through  June  30.  2004;  *  (iii) 
the  waiver  of  the  firm  proprietary 
Surcharge  in  the  iShares  S&P  100  Index 
Fimd  is  extended  through  June  30, 
2004;5  (iv)  the  waiver  of  the  Marketing 
Fee  is  extended  imtil  December  31, 
2003;  e  (v)  the  waiver  of  the  Comparison 
Fee  for  elastomer  trades  is  extended 
through  June  30,  2004;  ^  (vi)  the  waiver 
of  the  Click®/Trade  Review  Terminal 
Software  License  &  Maintenance  Fee  for 
a  second  and  subsequent  terminals  is 
extended  through  June  30,  2004; »  and 
(vii)  the  waiver  of  the  EAM/Trade 
Review  Terminal  Session/ API  Fee 
associated  with  a  second  and 


•  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 


'  Initial  fee  waiver  made  in  Securities  Exchange 
Act  Release  No.  42473  (February  29,  2000),  65  FR 
11818  (March  6,  2000). 

*  Initial  fee  waiver  made  in  Securities  Exchange 
Act  Release  No.  46698  (October  21,  2002),  67  FR 
65818  (October  28,  2002). 

« Initial  fee  waiver  made  in  Securities  Exchange 
Act  Release  No.  46189  (July  11,  2002),  67  FR  47587 
(July  17.  2002). 

'Initial  fee  waiver  made  in  Securities  Exchange 
Act  Release  No.  42473  (February  29,  2000),  65  FR 
11818  (March  6,  2000). 

■Initial  fee  waiver  made  in  Securities  Exchange 
Act  Release  No.  45840  (April  29,  2002),  67  FR 
30408  (May  6,  2002). 
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subsequent  Click  terminals  is  extended 
through  June  30,  2004.^  The  Exchange 
represents  that  it  is  extending  the  term 
of  the  fee  waivers  for  competitive 
,  purposes.  The  Exchange  is  also 
removing  language  in  its  Schedule  of 
Fees  that  relates  to  a  fee  waiver  that 
expired  on  May  31,  2003  and  has  not 
been  renewed — namely,  firm 
proprietary  Execution  Fees  for  trades 
executed  in  the  Block  Order 
Mechamsm. 

With  respect  to  the  fee  elimination, 
the  Exchange  is  proposing  to  eliminate 
the  fee  for  preparing  a  Rule  llAcl-6 
Order  Report,  or  specialized  best 
execution  report,  that  the  Exchange 
currently  offers  to  members  who 
specifically  request  this  report.  The 
Exchange  is  eliminating  the  fee  since 
the  Exchange  has  recovered  the 
technical  development  costs  associated 
with  producing  the  report,  as  well  as  for 
competitive  purposes. 

2.  Statutory  Basis 

The  basis  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(4)  of  the  Act  that  an 
exchange  have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities.^" 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the 
Act "  and  Rule  19b-4(f)(2) 
thereimder.^*  Accordingly,  the  proposal 
will  take  effect  upon  filing  with  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Conunission  may  summarily 


'Id. 

>»15U.S.C.  78f[b)(4). 

"  15  U.S.C.  78s(b)(3MA)(ii). 

"17  CFR  240.19b-^(n(2). 


abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  File  No. 
SR-lSE-2003-16  and  should  be 
submitted  by  August  1,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-17588  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  M10-01-P 


SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48122;  File  No.  SR-NSCC- 
2003-14] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relating  to 
Anonymity  Features  on  Trading 
Systems 

July  2,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
June  19.  2003,  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Seciuities  and  Exchange 
Commission  ("Commission"),  and  on 


Jime  23,  2003,  amended  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  ni  below,  which  items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  would 
modify  NSCC's  procedures  to 
accommodate  the  reporting  of  trades 
executed  on  a  system  that  provides 
trading  anonjnmity. 

n.  Self-Regulatory  Organization's  *' 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NSCC  may  receive  locked-in  trade 
data  from  an  SRO  that  operates  a  trading 
system  that  provides  anonymity.  At  the 
request  of  the  SRO,  NSCC  may  report 
back  to  members  such  trades  identifying 
an  acronym  selected  by  the  SRO  instead 
of  naming  the  actual  contraside.  The 
purpose  of  the  proposed  rule  filing  is  to 
add  language  to  section  II.C.l  of  NSCC 
Rules  and  Procedures  that  would 
provide  that  in  such  an  event  the 
contraside  is  one  of  the  members 
eligible  to  execute  trades  on  the 
anonymous  trading  system.  New 
language  would  also  be  added  to  that 
section  that  would  provide  that  if  NSCC 
ceases  to  act  for  the  unnamed 
contraside,  the  applicable  entity 
providing  the  anonymous  trading 
system  will  be  responsible  for 
identifying  to  members  which  of  their 
trades  are  with  the  affected  member. 

The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  recently  filed  a 
proposed  rule  change  that  would  allow 
it  to  add  an  anonymity  feature  to  the 
Nasdaq  Stock  Market's  SuperMontage 
trading  system.  ^  NSCC's  proposed  rule 


"  17  CFR  200.30-3(a)(12). 
1 15  U.S.C.  78s(bMl). 


^  The  Commission  has  modified  parts  of  these 
statements. 

3  File  No.  SR-NASD-2003-85  (filed  May  22, 
2003). 
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change  will  initially  accommodate 
trades  executed  on  the  SuperMontage 
platform  and  therefore  will  need  to  be 
approved  at  the  same  time  as  the 
NASD's  proposed  rule  change. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  NSCC  because 
by  allowing  NSCC  to  accommodate 
trades  executed  on  an  anonymous 
platform  it  will  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Comments  from  NSCC  members  or 
others  have  not  been  solicited  or 
received  on  the  proposed  rule  change. 
NSCC  will  notify  the  Commission  of  any 
vkrritten  comments  received  by  it. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  the  proposed  rule 
change  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments    * 

Interested  persons  are  invited  to 
submit  vvTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No 
SR-NSCC-2003-14.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 


review  comments  more  efficiently, 
conunents  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  the  File  No.  SR-NSCC-2003-14 
and  should  be  submitted  by  August  1 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  fo  delegated 
authority.'* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[PR  Doc.  03-17589  Filed  7-10-03;  8:45  ami 
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Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington 
DC  20503.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Jacqueline  White,  Agency  Clearancd 
Officer.  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 

Title:  Disaster  Home  Loan 
Application. 

No's:  5C  and  739. 

Frequency:  On  Occasion. 

Description  of  Respondents: 
Applicant's  requesting  SBA  Disaster 
Home  Loan. 

flesponses;  47,962. 

Annual  Burden:  71.943. 

lacqueline  White. 

Chief,  Administrative  Information  Branch. 
(PR  Doc.  03-17553  Filed  7-10-03;  8:45  am] 
BILUNG  CODE  a02S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
August  1 1 ,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 


*17CJ'R200.3O-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  OMB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  OMB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
August  11,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
dociunents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5th  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: . 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 
SUPPLEMENTARY  INFORMATION: 
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Title:  SBA  Counseling  Evaluation. 
No:  1419. 

Frequency:  On  Occasion. 
Description  of  Respondents:  Small 
Business  Clients. 
Responses:  15,000. 
Annual  Burden:  3,000. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
(FR  Doc.  03-17554  Filed  7-10-03;  8:45  am] 
BHJJNG  CODE  S025-ei-P 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

AGENCY:  Small  Business  Administration. 
ACTION:  Notice  of  reporting  requirements 
submitted  for  0MB  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  0MB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Submit  comments  on  or  before 
August  11,  2003.  If  you  intend  to 
comment  but  cannot  prepare  comments 
promptly,  please  advise  the  OMB 
Reviewer  and  the  Agency  Clearance 
Officer  before  the  deadline. 

Copies:  Request  for  clearance  (OMB 
83-1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to:  Agency 
Clearance  Officer,  Jacqueline  White, 
Small  Business  Administration,  409  3rd 
Street,  SW.,  5di  Floor,  Washington,  DC 
20416;  and  OMB  Reviewer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  White,  Agency  Clearance 
Officer,  (202)  205-7044. 

SUPPLEMENTARY  INFORMATION:  Title: 
Training  Program  Evaluation. 

No:  20. 

Frequency:  On  Occasion. 

Description  of  Respondents:  Small 
Business  Clients. 

Responses:  200,000. 

Annual  Burden:  40,000. 

Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
[FR  Doc.  03-17555  Filed  7-10-03:  8:45  am] 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  X^SSI  9] 

State  of  Georgia 

DeKalb  County  and  the  contiguous 
counties  of  Clayton,  Fulton,  Gwinnett, 
Henry  and  Rockdale  in  the  State  of 
Georgia  constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  that  occurred  on  June  16-17, 
2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  2,  2003  and  for 
economic  injury  until  the  close  of 
business  on  April  5,  2004  at  the  address 
listed  below  or  other  locally  announced 
locations: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners   With   Credit   Avail- 

able Elsewhere  

5.625 

Homeowners      Without      Credit 

Available  Elsewhere 

2.812 

Businesses  With  Credit  Available 

Elsewhere  

5.906 

Businesses  and  Non-Profit  Orga- 

nizations Without  Credit  Avail- 

able elsewhere 

2.953 

Others  (Including  Non-Profit  Orga- 

nizations) With  Credit  Available 

Elsewhere  

5.500 

For  Economic  Injury: 

Businesses  and  Small  Agricultural 

' 

Cooperatives     Without     Credit 

Available  Elsewhere 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  351911  and  for 
economic  damage  is  9W1900. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  3,  2003. 
Hector  V.  Barreto, 
Administrator. 
(FR  Doc.  03-17603  Filed  7-10-03;  8:45  am] 

BILLING  CODE  8025-01 -P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  it>3520] 

Commonwealth  of  Kentucky 

As  a  result  of  the  President's  major 
disaster  declaration  on  July  2,  2003, 1  ' 
find  that  Boyd,  Breathitt,  Carter,  Clay, 
Elliott,  Floyd,  Greenup,  Harlan, 
Johnson,  Knott,  Lawrence,  Leslie, 
Letcher,  Lewis,  Magoffin,  Martin, 
Owsley,  Perry,  Pike  and  Rowan 
Counties  in  the  Commonwealth  of 
Kentucky  constitute  a  disaster  area  due 


to  damages  caused  by  severe  storms, 
flooding,  mud  and  rock  slides,  and 
tornadoes  occurring  on  June  14,  2003 
and  continuing.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  2,  2003  and  for 
economic  injury  luitil  the  close  of 
business  on  April  2,  2004  at  the  address 
listed  below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  2  Office, 
One  Baltimore  Place,  Suite  300,Atlanta, 
GA  30308. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  above  location:  Bath,  Bell, 
Fleming,  Jackson,  Knox,  Laurel,  Lee, 
Mason,  Menifee,  Morgan  and  Wolfe  in 
the  Commonwealth  of  Kentucky; 
Adams,  Lawrence  and  Scioto  counties 
in  the  State  of  Ohio;  Buchanan, 
Dickenson,  Lee  and  Wise  counties  in  the 
Commonwealth  of  Virginia;  and  Mingo 
and  Wayne  counties  in  the  State  of  West 
Virginia. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners   With   Credit   Avail- 
able Elsewhere  

5.625 

Homeowners      Without      Credit 
Available  Elsewhere 

2.812 

Businesses  With  Credit  Available 
Elsewhere  

Businesses  and  Non-Profit  Orga- 
nizations Without  Credit  Avail- 
able Elsewhere 

5.906 
2.953 

Others  (Including  Non-Profrt  Orga- 
nizations) With  Credit  Available 
Elsewhere  

For  Economic  Injury: 

Businesses  and  Small  Agricultural 
Cooperatives     Without     Credit 
Available  Elsewhere 

5.500 
2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  352011.  For 
economic  injury  the  number  is  9W2000 
for  Kentucky;  9W2100  for  Ohio; 
9W2200  for  Virginia;  and  9W2300  for 
West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  3,  2003. 
Allan  L  Hoberman, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-17556  Filed  7-10-03;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #351 8] 

State  of  Texas 

Webb  County  and  the  contiguous 
counties  of  Dimmit,  Duval,  Jim  Hogg,  La 
Salle,  Maverick,  McMullen  and  Zapata 
in  the  State  of  Texas  constitute  a 
disaster  area  due  to  severe  storms, 
damaging  winds  and  hail  that  occurred 
on  June  2,  2003.  Applications  for  loans 
for  physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  September  2,  2003  and  for 
economic  injury  until  the  close  of 
business  on  April  5,  2004  at  the  address 
listed  below  or  other  locally  announced 
locations: 

U.S.  Small  Business  Administration! 
Disaster  Area  3  Office,  4400  Amon 
Carter  Boulevard,  Suite  102,  Fort 
Worth,  TX  76155. 
The  interest  rates  are: 
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For  Physical  Damage: 

Homeowners  with  credit  avail- 
able elsewhere  ..^ 

Homeowners  without  credit 
available  elsewhere 

Businesses  with  credit  available 
elsewhere  

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able Elsewhere 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

For  Economic  Injury: 

Businesses  and  small  agricul- 
tural cooperatives  without 
credit  available  elsewhere 


Percent 


5.625 
2.812 
5.906 

2.953 

5.500 

2.953 


The  number  assigned  to  this  disaster 
for  physical  damage  is  351811  and  for 
economic  injury  the  number  is  9W1800. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  3,  2003. 
Hector  V.  Baretto, 
Administrator. 
[FR  Doc.  03-17604  Filed  7-10-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4398] 

Determination  Related  to  the 
Participation  of  the  Magen  David  Adorn 
Society  of  Israel  in  the  Activities  of  the 
International  Red  Cross  and  Red 
Crescent  Movement 

Pursuant  to  the  requirements 
contained  in  the  Foreign  Operations. 
Export  Financing,  and  Related 


Appropriations,  Division  E.,  Title  n,  of 
the  Consolidated  Appropriations 
Resolution,  FY  2003  (Pub.  L.  108-7), 
imder  the  heading  of  Migration  and 
Refugee  Assistance,  I  hereby  determine 
that  the  Magen  David  Adom  Society  of 
Israel  is  not  being  denied  participation 
in  the  activities  of  the  International  Red 
Cross  and  Red  Crescent  Movement. 

This  Determination  shall  be  published 
m  the  Federal  Register,  and  copies  shall 
be  provided  to  the  appropriate 
conunittees  of  the  Congress. 

Dated:  June  27,  2003. 
Colin  L.  Powell, 

Secretary  of  State,  Department  of  State. 
[FR  Doc.  03-17601  Filed  7-10-O3;  8:45  am] 
BILUNG  CODE  4710-1(M> 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on 
Services  (ISAC-1 3) 

agency:  Office  of  the  United  States 
Trade  Representative. 

ACTION:  Notice  of  an  partially  opened 
meeting. 


SUMMARY:  The  Industry  Sector  Advisory 
Committee  on  Services  (ISAC-1 3)  will 
hold  a  meeting  on  July  22,  2003,  from 
1:30  p.m.  to  4:30  p.m.  The  meeting  will 
be  closed  to  the  public  from  2:15  p.m. 
to  4:30  p.m.  and  opened  to  the  public 
from  1:30  p.m.  to  2:15  p.m. 

DATES:  The  meeting  is  scheduled  for 
July  22,  2003,  unless  otherwise  notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ronald  Reagan  Bldg.,  USA  Trade 
Center,  Training  Room  A. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Moll,  DFO  for  ISAC-1 3  at  (202) 
482-1316.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230  or 
Christina  Sevilla,  Director  for 
hitergovemmental  Affairs,  on  (202)  395- 
6120. 

SUPPLEMENTARY  INFORMATION:  During  the 
opened  portion  of  the  meeting  the 
following  agenda  item  will  be 
discussed. 

•  Discussion  on  the  International 
Trade  Commission's  Recently  Released 
Report:  "Recent  Trends  in  U.S.  Services 
Trade". 

•  Report  on  General  Agreement  on 
Trade  in  Services  (GATS)  Negotiations. 


•  Report  on  Iraq  Reconstruction  and 
Related  Business  Opportimities. 

Christopher  A.  Padilla, 

Assistant  U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public  Uaison. 
[FR  Doc.  03-17590  Filed  7-10-03;  8:45  am) 
BILLING  CODE  31KMI1-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Application  of  Victory  Air  Transport, 
Inc.  For  Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  2003-7-7)  Dockets  OST-02- 
14027  and  OST-02-14028. 


:    SUMMARY:  The  Department  of , 

Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  Jinding  Victory  Air 
Transport,  Inc.,  fit,  willing,  and  able, 
and  awarding  it  certificates  of  public 
convenience  and  necessity  to  engage  in 
interstate  and  foreign  charter  air 
transportation  of  persons,  property  and 
mail. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  21,2003. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Dockets 
OST-02-14027  and  OST-02-14028  and 
addressed  to  the  Department  of 
Transportation  Dockets  (M-30,  Room 
PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW.. 
Washington,  DC  20590,  and  should  be 
served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2343. 

Dated:  July  7.  2003. 

Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  03-17600  Filed  7-10-03;  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Cameron  and  Willacy  Counties,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  Intent. 


41414 


Federal  Register / Vol.  68.  No.  133 /Friday,  July  11,  2003 /Notices 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  second  access 
to  South  Padre  Island,  in  Cameron  or 
Willacy  Counties,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mack,  District  Engineer,  Federal 
Highway  Administration,  300  East  8th 
Street,  Austin,  Texas,  Telephone:  (512) 
536-5960. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation,  will 
prepare  an  environmental  impact 
statement  (EIS)  proposing  to  provide  a 
second  access  to  and  from  South  Padre 
Island.  Currently,  the  Queen  Isabella 
Causeway  is  the  only  means  of 
vehicular  access  to  and  from  the  island. 
The  purpose  of  the  proposed  project  is 
to  provide  an  alternate  route  to  and  from 
South  Padre.  Residents  and  visitors 
need  increased  vehicular  mobility  to 
enhance  their  health,  safety,  and 
security.  This  need  is  heightened  during 
constrained  or  interrupted  traffic  flow 
conditions  on  the  Queen  Isabella 
Causeway  resulting  from  hiuricane 
evacuations,  incidents  involving  the 
bridge,  lane  closiues  associated  with 
bridge  repairs  and  during  peak  travel 
periods  such  as  Spring  Break  and  the 
summer  vacation  season. 

The  EIS  will  examine  or  evaluate 
viable  alternatives  for  providing  access 
between  the  mainland  and  the  island. 
The  project  study  area  includes  South 
Padre  Island  and  the  mainland  in 
Cameron  and  Willacy  Counties. 
Transportation  alternatives  include 
taking  no  action  (the  no-build 
alternative),  Transportation  System 
Management  (TSM),  ferrying  systems 
and  construction  of  a  second  causeway. 
The  environmental  study  will  also 
include  discussions  of  the  social, 
economic  and  environmental  effects  of 
the  proposed  project. 

A  public  scoping  meeting  will  be  held 
on  August  5,  2003  at  6  p.m.  at  the  South 
Padre  Island  Convention  Center.  This 
will  be  the  first  in  a  series  of  meetings 
to  solicit  public  comments  on  the 
proposed  action.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  about  the  time  and  place  of  the 
meetings  and  hearing.  The  draft  EIS  will 
be  available  for  the  public  and  relevant 
agencies  for  comment  before  the  public 
hearing. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 


scoping  meetings  will  be  held  in  the 
area.  In  addition,  a  public  hearing  will 
be  held.  Public  notice  will  be  given  with 
the  time  and  place  of  the  meetings  and 
hearing.  The  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

Toensure  that  the  fiUl  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

Issued  on:  June  30.  2003. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 
John  R.  Mack, 

District  Engineer,  Austin,  Texas. 
[FR  Doc.  03-17539  Filed  7-10-03;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34361] 

Metro  Regional  Transit  Authority — 
Acquisition  Exemption — Certain 
Assets  of  CSX  Transportation,  Inc. 

Metro  Regional  Transit  Authority 
(METRO)  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31,  et 
seq.  to  acqufre  CSX  Transportation, 
Inc.'s  (CSXT)  right,  title  and  interest  in 
a  perpetual  freight  rail  easement  over  a 
rail  line  owned  by  METRO  between 
approximately  milepost  40.42  (valuation 
station  1856+40)  near  Howard  Street  in 
Akron,  OH  and  approximately  milepost 
33.70  (valuation  station  2206+60)  at 
Krumroy,  OH,  a  distance  of 
approximately  6.72  miles  in  Summit 
County,  OH.i 

METRO  indicates  that  it  will  not 
operate  any  freight  rail  service  on  the 
line.  METRO  further  indicates  that  this 
transaction  is  related  to  STB  Finance 
Docket  No.  34362,  Akron  Barberton 
Cluster  Railway  Company — Lease  and 
Operation  Exemption — Metro  Regional 
Transit  Authority,  wherein  the  Akron 
Barberton  Cluster  Railway  Company  has 
filed  a  notice  of  exemption  under 


'  The  freight  easement  was  initially  retained  by 
CSXT  when  CSXT  sold  the  assets  comprising  the 
subject  line  to  METRO  in  Metro  Regional  Transit 
Authority — Acquisition  Exemption^^^SX 
Tmnsportation,  Inc.,  STB  Finance  Docket  No. 
33838  (STB  served  June  23.  2000). 


1150.41  to  lease  and  operate  over  the 
rail  line  involved  here. 

Consiunmation  of  the  transaction  was 
expected  to  occiu"  on  or  after  June  19, 
2003,  the  effective  date  of  this 
exemption. 

METRO  certifies  that  the  projected 
annual  revenues  as  a  result  of  the 
transaction  will  not  exceed  $5  million, 
and  thus  the  transaction  will  not  result 
in  the  creation  of  a  Class  11  or  Class  I  rail 
carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34361,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Edward  J. 
Fishman,  Esq.,  Kirkpatrick  &  Lockhart 
LLP,  1800  Massachusetts  Ave.,  Second 
Floor,  Washington,  DC  20036. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.  stb.  dot.gov. 

Decided:  July  2,  2003. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 

Secretary.  o 

[FR  Doc.  03-17345  Filed  7-10-03;  8:45  am) 

BILUNG  CO[>E  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34362] 

Akron  Barberton  Cluster  Railway 
Company — Lease  and  Operation 
Exemption — Metro  Regional  Transit 
Authority 

Akron  Barberton  Cluster  Railway 
Company  (ABC),  a  Class  III  rail  carrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.41  et  seq.  to  lease, 
from  Metro  Regional  Transit  Authority 
"  (METRO),  and  operate  a  freight  rail 
easement  between  approximately 
milepost  40.42  (valuation  station 
1856+40)  near  Howard  Street  in  Akron, 
OH  and  approximately  milepost  33.70 
(valuation  station  2206+60)  at  Krumroy, 
OH,  a  distance  of  approximately  6.72 
miles  in  Summit  Coimty,  OH. 

This  transaction  is  related  to  STB 
Finance  Docket  No.  34361,  Metro 
Regional  Transit  Authority — Acquisition 
Exemption — Certain  Assets  of  CSX 


^, 


Federal  Regirter/ Vol.  68,  No.  133 /Friday.  July  11,  2003 / Notices 


41415 


Transportation,  Inc.,  wherein  METRO 
has  filed  a  notice  of  exemption  under  49 
CFR  1150.31  ef  seq.  to  acquire  the  rail 
easement  from  CSX  Transportation,  Inc. 
(CSXT),  the  current  rail  carrier  on  the 
line  involved  here.  ABC  will  replace 
CSXT  in  providing  all  rail  freight 
service  on  the  line. 

Consummation  of  the  transaction  was 
expected  to  occur  on  or  shortly  after 
June  20.  2003,  the  effective  date  of  this 
exemption. 

ABC  certifies  that  the  projected 
annual  revenues  as  a  residt  of  the 
transaction  will  not  exceed  $5  million, 
and  thus  the  transaction  will  not  result 
in  the  creation  of  a  Class  11  or  Class  I  rail 
carrier. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34362.  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NfW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  William  C. 
Sippel,  Fletcher  &  Sippel,  LLC,  Two 
Prudential  Plaza.  Suite  3125,  180  North 
Stetson  Ave.,  Chicago,  IL  60601-6721. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.dot.gov. 

Decided:  July  2,  2003. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vernon  A-  Williams, 
Secretary. 


[FR  Doc.  03-17468  Filed  7-10-03;  8:45  am] 

BILUNQ  COOE  4915-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  3468 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice  and  request  for 
comments. 


3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3468,  Investment  Credit. 
DATES:  Written  conunents  shoxUd  be 
received  on  or  before  September  9,  2003 
to  be  assiu-ed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 11  ii  Constitution 
Avenue;  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407. 
1111  Constitution  Avenue.  NW.. 
Washington,  DC  20224,  or  at  (202)  622- 
31 79,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


SUPPLEMENTARY  INFORMATION: 
Title:  Investment  Credit, 
OMB  Number:  1545-0155. 
Form  Number:  3468. 
Abstract:  Taxpayers  are  allowed  a 
credit  against  their  income  taxes  for 
certain  expenses  they  incur  for  their 
trades  or  businesses.  Form  3468  is  used 
to  compute  this  investment  tax  credit. 
The  information  collected  is  used  by  the 
IRS  to  verify  that  the  credit  has  been 
correctly  computed. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  farms,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents- 
22,573. 

Estimated  Time  Per  Response:  20 
hours.,  26  minutes. 

Estimated  Total  Annual  Burden 
Hours;  461,167. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niomber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (cj  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  8,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 
(FR  Doc.  03-17630  Filed  7-10-03;  8:45  am) 
BILUNQ  COOE  4830-01-l> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  6478 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Departinent  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information  ^ 

collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy.  the  IRS  is 
soliciting  comments  concerning  Form 
6478,  Credit  for  Alcohol  Used  as  Fuel. 
DATES:  Written  comments  should  be 
received  on  or  before  September  9,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  hitemal  Revenue 
Service,  room  6411, 1  ill  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington.  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 
Title:  Credit  for  Alcohol  Used  as  Fuel. 
OMB  Number:  1545-0231. 
Form  Number:  6478. 
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Abstract:  IRC  section  38(b)(3)  allows  a 
noarefundable  income  tax  credit  for 
businesses  that  sell  or  use  alcohol 
mixed  with  other  hiels  or  sold  as 
straight  alcohol.  Small  ethanol 
producers  are  also  allowed  a 
nonrehmdable  credit  for  production  of 
qualified  ethanol.  Form  6478  is  used  to 
compute  the  credits. 

Current  Actions:  There  are  no  changes 
being  made  to  the  foijn  at  this  time. 

Type  of  Review:  Extension  of  a 
cvurently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,594. 

Estimated  Time  Per  Respondent:  13 
hours. 

Estimated  Total  Annual  Burden 
Hours:  20,722. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Conunents 
submitted  in  response  to  this  notice  will 
be  simimarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  8,  2003. 
Carol  Savage, 

Management  and  Program  Analyst. 
[FR  Doc.  03-17631  Filed  7-10-03;  8:45  am] 

BILLING  CODE  483(MI1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina,  New  Jersey,  Maryland, 
Pennsylvania,  Virginia  and  the  District 
of  Columbia) 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 


DATES:  The  meeting  will  be  held 
Tuesday,  August  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227,  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  August  5,  2003  from  3  p.m. 
EDT  to  4:30  p.m.  EDT  via  a  telephone 
conference  call.  The  Taxpayer  Advocacy 
Panel  is  soliciting  public  comments, 
ideas  and  suggestions  on  improving 
customer  service  at  the  Internal  Revenue 
Service.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  954-423-7977,  or  write  Inez  E.  De 
Jesus,  TAP  Office,  1000  South  Pine 
Island  Rd.,  Suite  340,  Plantation,  FL 
33324,  Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  with  Inez  E.  De  Jesus.  Ms. 
De  Jesus  can  be  reached  at  1-888-912- 
1227  or  954-423-7977. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Note:  Last  minute  changes  to  the  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  July  2,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-17632  Filed  7-10-03;  8:45  am] 
BILUNG  CODE  4830-01-P 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[TD9063] 

RIN  1545-BB99 

Distributions  of  Interests  In  a  Loss 
Corporation  From  Qualified  Trusts 

Correction  i 

In  rule  document  03-16229  beginning 
on  page  38177  in  the  issue  of  Friday, 


June  27,  2003  make  the  following 
correction: 

§1.382-10T    [Corrected] 

On  page  38178,  in  the  second  column, 
in  §1.382-10T,  in  amendatory 
instruction  3.,  in  the  first  line, 
"1.382.10T"  should  read  "1.382-lOT". 
(FR  Doc.  C3-16229  Filed  7-10-03;  8:45  am] 

BHJJNG  CODE  1S05-01-0 


Friday, 
July  11,  2003 


Part  n 


Department  of 
Homeland  Security 

OflSce  of  the  Secretary 


6  CFR  Part  25 

Regulations  Implementing  the  Support 
Anti-Terrorism  by  Fostering  Effective 
Technologies  Act  of  2002  (the  SAFETY 
Act);  Proposed  Rule 
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DEPARTMENT  OF  HOMELAND 
SECURfTY 

Office  of  ttie  Secretary 
6  CFR  Part  25 

[USCG-2003-15425] 
RIN  1601-AA15 

Regulations  Implementing  the  Support 
Anti-Terrorism  by  Fostering  Effective 
Technologies  Act  of  2002  (the  SAFETY 
Act) 

agency:  Office  of  the  Secretary. 

Homeland  Security. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  This  proposed  rule  would 
implement  Subtitle  G  of  Title  VUI  of  the 
Homeland  Security  Act  of  2002— the 
Support  of  Anti-terrorism  by  Fostering 
Effective  Technologies  Act  of  2002  ("the 
SAFETY  Act"  or  "the  Act").  As 
discussed  in  detail  below,  the  SAFETY 
Act,  through  regulations  promulgated  by 
•  the  Department  of  Homeland  Security 
("the  Department  ■).  will  provide  critical 
incentives  for  the  development  and 
deployment  of  anti-terrorism 
technologies  by  providing  liability 
protections  for  Sellers  of  "qualified  anti- 
terrorism technologies"  and  others. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  August  11,  2003. 
ADDRESSES:  You  may  submit  comments 
.  identified  by  docket  number  USCG- 
2003-15425  to  the  Docket  Management 
Facility  at  the  U.S.  Department  of 
Transportation.  To  avoid  duplication, 
please  use  only  one  of  the  following 
methods: 

(1)  Web  site:  http://dms.dot.gov. 

(2)  Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001. 

(3)  Fax: 202-493-2251. 

(4)  Delivery:  Room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  4QP 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(5)  Federal  Rulemaking  Portal:  http:/ 
/ wvfw.regalations.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  proposed 
rule,  call  Wendy  Howe,  Directorate  of 
Science  and  Technology,  Department  of 
Homeland  Security,  telephone  202- 
772-9887.  If  you  have  questions  on 
viewring  or  submitting  material  to  the 
docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
telephone  202-366-5149. 


SUPPLEMENTARY  INFORMATION 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted, 
without  change,  to  http://dms.dot.gov 
and  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  wiUi  the  Department 
of  Transportation  (DOT)  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  {USCG-2003-15425). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
conunent.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES:  but  please 
submit  yoiu-  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  niunber.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC.  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  imion,  etc.).  You  may 
review  the  Department  of 
Transportation's  Privacy  Act  Statement 
in  the  Federal  Register  published  on 
April  11,  2000  (65  FR  19477),  or  you 
may  visit  http://dms.dot.gov. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  You  may,  however,  submit  a 


request  for  one  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  a  public  meeting  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Regulatory  Background  and  Analysis 

The  Department  intends  to  implement 
the  SAFETY  Act  as  quickly  as  possible. 
Oiu  twin  aims  are  these: 

(1)  To  produce  by  regulation  as  much 
certainty  as  possible  regarding  the 
application  of  the  liability  protections 
created  by  the  Act; 

(2)  To  provide  the  Department  with 
sufficient  program  flexibility  to  address 
the  specific  circumstances  of  each 
particular  request  for  SAFETY  Act 
coverage. 

The  Department  does  not  intend  to 
resolve  every  conceivable  programmatic 
issue  through  this  proposed  rule. 
Instead,  the  Department  will  set  out  a 
basic  set  of  regulations  and  commence 
the  implementation  of  the  SAFETY  Act 
program  while  considering  possible 
supplemental  regulations  as  experience 
with  the  Act  grows. 

The  Department  invites  comment  on 
all  aspects  of  these  proposed  regulations 
and  on  the  policies  that  underlie  them. 
The  initial  comment  period  is  relatively 
brief  (30  days)  in  order  to  permit  the 
Department  to  begin  implementation  of 
this  critical  program  as  soon  as  possible. 
After  reviewing  the  comments,  the 
Department  may  issue  an  interim  final 
rule  and  seek  additional  comment  on 
some  or  all  aspects  of  the  program.  In 
any  event,  the  Department  will  begin 
implementation  of  the  SAFETY  Act 
immediately  with  regard  to  Federal 
acquisitions  of  anti-terrorism 
technologies  and  will  begin  accepting 
other  SAFETY  Act  applications  on 
September  1,  2003. 

Background 

As  part  of  the  Homeland  Security  Act 
of  2002,  Public  Law  107-296,  Congress 
enacted  several  liability  protections  for 
providers  of  anti-terrorism  technologies. 
The  SAFETY  Act  provides  incentives 
for  the  development  and  deployment  of 
anti-terrorism  technologies  by  creating  a 
system  of  "risk  management",  and  a 
system  of  "litigation  management."  The 
purpose  of  the  Act  is  to  ensure  that  the 
threat  of  liability  does  not  deter 
potential  manufacturers  or  Sellers  of 
anti-terrorism  technologies  fi-om 
developing  and  commercializing 
technologies  that  could  save  lives.  The 
Act  thus  creates  certain  liability 
limitations  for  "claims  arising  out  of, 
relating  to,  or  resulting  from  an  act  of 
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terrorism"  where  qualiHed  anti- 
terrorism technologies  have  been 
deployed.  The  Act  does  not  limit 
liability  for  harms  caused  by  anti- 
terrorism technologies  when  no  act  of 
terrorism  has  occurred. 

Together,  the  risk  and  litigation 
management  provisions  provide  the 
following  protections: 

•  Exclusive  jurisdiction  in  federal 
court  for  suits  against  the  Sellers  of 
"qualified  anti -terrorism  technologies" 
(§  863(a)(2)): 

•  A  limitation  on  the  liability  of 
Sellers  of  qualified  anti-terrorism 
technologies  to  an  amoimt  of  liability 
insurance  coverage  specified  for  each 
individual  technology,  provided  that 
Sellers  will  not  be  required  to  obtain 
any  more  liability  insurance  coverage 
than  is  reasonably  available  "at  prices 
and  terms  that  will  not  unreasonably 
distort  the  sales  price"  of  the  technology 
(§  864(a)(2)); 

•  A  prohibition  on  joint  and  several 
liability  for  noneconomic  damages,  so 
that  Sellers  can  only  be  liable  for  that 
percentage  of  noneconomic  damages 
proportionate  to  their  responsibility  for 
the  harm  (§  863(b)(2)); 

•  A  complete  bar  on  punitive 
damages  and  prejudgment  interest 
(§  863(b)(1)); 

•  A  reduction  of  plaintiffs'  recovery 
by  amoimts  that  plaintiffs  received  ft-om 
"collateral  sources",  such  as  insurance 
benefits  or  other  government  benefits 

(§  863(c));  and 

•  A  rebuttable  presumption  that  the 
Seller  is  entitled  to  the  "government 
contractor  defense"  (§  863(d)). 

The  Act  provides  that  these  liability 
protections  are  conferred  by  two 
separate  actions  by  the  Secretary.  The 
Secretary's  designation  of  a  technology 
as  a  "qualified  anti-terrorism 
technology"  confers  all  of  the  liability 
protections  except  the  rebuttable 
presumption  in  favor  of  the  goverimient 
contractor  defense.  The  presumption  in 
favor  of  the  government  contractor 
defense  requires  an  additional 
"approval"  by  the  Secretary  under 
§  863(d)  of  the  Act.  In  many  cases, 
however,  the  designation  and  the 
approval  can  be  conferred 
simultaneously. 

Analysis 

Tliis  preamble  to  the  proposed  rule 
first  addresses  the  two  major  aspects  of 
the  Act — the  designation  of  qualified 
anti-terrorism  technologies  and  the 
approval  of  technologies  for  purposes  of 
the  government  contractor  defense. 
Following  that  discussion,  the  preamble 
addresses  specific  issues  regarding  the 
proposed  rule  and  the  Department's 
interpretation  of  the  Act. 


Designation  of  Qualified  Anti- 
Terrorism  Technologies 

As  noted  above,  the  designation  of  a 
technology  as  a  qualified  anti-terrorism 
technology  confers  all  of  the  liability 
protections  provided  in  the  Act,  except 
for  the  presumption  in  favor  of  the 
government  contractor  defense.  The  Act 
gives  the  Secretary  broad  discretion  in 
determining  whedier  to  designate  a 
particular  technology  as  a  "qualified 
anti-terrorism  technology,"  although  the 
Act  sets  forth  the  following  criteria  that 
must  be  considered  to  the  extent  that 
they  are  applicable  to  the  technology: 
(1)  Prior  United  States  Government  use 
or  demonstrated  substantial  utility  and 
effectiveness:  (2)  availability  of  the 
technology  for  immediate  deployment; 

(3)  the  potential  liability  of  the  Seller; 

(4)  the  likelihood  that  the  technology 
will  not  be  deployed  unless  the 
SAFETY  Act  protections  are  conferred; 

(5)  the  risk  to  the  public  if  the 
technology  is  not  deployed;  (6) 
evaluation  of  scientific  studies;  and  (7) 
the  effectiveness  of  the  technology  in 
defending  against  acts  of  terrorism. 
These  criteria  are  not  exclusive — the 
Secretary  may  consider  other  factors 
that  he  deems  appropriate.  The 
Secretary  has  discretion  to  give  greater 
weight  to  some  factors  over  others,  and 
the  relative  weighting  of  the  various 
criteria  may  vary  based  upon  the 
particular  technology  at  issue  and  the 
threats  that  the  technology  is  designed 
to  address.  The  Secretary  may,  in  his 
discretion,  determine  that  failure  to 
meet  a  particular  criterion  justifies 
denial  of  an  application  under  the 
SAFETY  Act.  However,  the  Secretary  is 
not  required  to  reject  an  application  that 
fails  to  meet  one  or  more  of  the  criteria. 
Rather  the  Secretary,  after  considering 
all  of  the  relevant  criteria,  may  conclude 
that  a  particular  technology  merits 
designation  as  a  "qualified  anti- 
terrorism technology"  even  if  a 
particular  criterion  is  not  satisfied.  The 
Secretary's  considerations  will  also  vary 
with  the  constantly  evolving  threats  and 
conditions  that  give  rise  to  the  need  for 
the  technologies.  The  proposed  rule 
provides  for  designation  as  a  qualified 
anti-terrorism  technology  for  five  to 
eight  years. 

The  SAFETY  Act  applies  to  a  very 
broad  range  of  technologies,  including 
products,  services,  software,  and  other 
forms  of  intellectual  property,  as  long  as 
the  Secretary,  as  an  exercise  of 
discretion  and  judgment,  determines 
that  a  technology  merits  designation 
under  the  statutory  criteria.  Fiulher,  as 
the  statutory  criteria  suggest,  a 
"qualified  anti-terrorism  technology"  is 
not  necessarily  required  to  be  newly 


developed — it  may  have  already  been 
employed  (e.g.  "prior  United  States 
govenunent  use")  or  may  be  a  new 
application  of  an  existing  technology. 

■The  Act  also  provides  that,  before 
designating  a  "qualified  anti-terrorism 
technology,"  the  Secretary  will  examine 
the  amoimt  of  liability  insurance  the 
Seller  of  the  technology  proposes  to 
maintain  for  coverage  of  the  technology 
at  issue.  Under  Section  864(a),  the 
Secretary  must  certify  that  the  coverage 
level  is  appropriate  "to  satisfy  otherwise 
compensable  third-party  claims  arising 
out  of,  relating  to.  or  resulting  from  an 
act  of  terrorism  when  qualified  anti- 
terrorism technologies  have  been 
deployed."  §  864(a)(1).  The  Act  further 
provides  that  "the  Seller  is  not  required 
to  obtain  liability  insurance  of  more 
than  the  maximum  amount  of  liability 
insurance  reasonably  available  from 
private  sources  on  the  world  market  at 
prices  and  terms  that  will  not 
imreasonably  distort  the  sales  price  of 
Seller's  anti-terrorism  technologies." 
§  864(a)(2). 

The  Secretary  does  not  intend  to  set 
a  "one-size-fits-all"  numerical 
requirement  regarding  required 
insurance  coverage  for  all  technologies. 
Instead,  as  the  Act  suggests,  the  inquiry 
will  be  specific  to  each  application  and 
may  involve  an  examination  of  several 
factors,  including  the  following;  the 
amoimt  of  insurance  the  Seller  has 
previously  maintained;  the  amount  of 
insurance  maintained  by  the  Seller  for 
other  technologies  or  for  the  Seller's 
business  as  a  whole;  the  amount  of 
insurance  typically  maintained  by 
sellers  of  comparable  technologies;  data 
and  history  regarding  mass  casualty 
losses;  and  the  particular  technology  at 
issue.  The  Secretary  will  not  require 
insurance  beyond  the  point  at  which  the 
cost  of  coverage  would  "unreasonably 
distort"  the  price  of  the  technology. 
Once  the  Secretary  concludes  the 
analysis  regarding  the  appropriate  level 
of  insurance  coverage  (which  might 
include  discussions  with  the  Seller  in 
appropriate  cases),  the  Secretary  will 
identify  in  a  short  certification  a 
description  of  the  coverage  appropriate 
for  the  particular  qualified  anti- 
terrorism technology.  If,  during  the  term 
of  the  designation,  the  Seller  would  like 
to  request  reconsideration  of  that 
insurance  certification  due  to  changed 
circumstances  or  for  other  reasons,  the 
Seller  may  do  so.  If  the  Seller  fails  to 
maintain  coverage  at  the  certified  level 
during  that  time  period,  the  liability 
protections  of  the  Act  will  continue  to 
apply,  but  the  Seller's  liability  limit  will 
remain  at  the  certified  insurance  level. 
Such  failure,  however,  will  be  regarded 
as  a  negative  factor  in  the  consideration 
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of  any  future  application  by  the  Seller 
for  renewal  of  the  applicable 
designation,  and  i>erhaps  in  any  other 
application  by  the  Seller. 

The  Department  solicits  comment  on 
the  designation  of  qualified  anti- 
terrorism technologies,  including 
whether  the  five  to  eight  year  period  is 
an  appropriate  length  of  time  for  such 
a  designation. 

Government  Contractor  Defiense 

The  Act  creates  a  rebuttable 
presumption  that  the  government 
contractor  defense  applies  to  qualified 
anti-terrorism  technologies  "approved 
by  the  Secretary"  in  accordance  with 
certain  criteria  specified  in  §  863(d)(2). 
The  government  contractor  defense  is  an 
affirmative  defense  that  immunizes 
Sellers  from  liability  for  certain  claims 
brought  under  §  863(a)  of  the  Act.  See 
§  863(d)(1).  The  presumption  of  this 
defense  applies  to  all  "approved" 
qualified  anti-terrorism  technologies  for 
claims  brought  in  a  "product  liability  or 
other  lawsuit"  and  "arising  out  of, 
relating  to.  or  resulting  from  an  act  of 
terrorism  when  qualified  anti-terrorism 
technologies  .  .  .  have  been  deployed  in 
defense  against  or  response  or  recovery 
fi-om  such  act  and  such  claims  result  or 
may  result  in  loss  to  the  Seller."  Id. 
While  the  government  contractor 
defense  is  a  judicially-created  doctrine, 
Section  863 's  express  terms  supplant 
many  of  the  requirements  in  the  case 
law  for  application  of  the  defense. 

First,  and  most  obviously,  the  Act 
expressly  provides  that  the  government 
contractor  defense  is  available  not  only 
to  government  contractors,  but  also  to 
those  who  sell  to  state  and  local 
governments  and  the  private  sector.  See 
§  863(d)(1)  ("This  presumption  of  the 
government  contractor  defense  shall 
apply  regardless  of  whether  the  claim 
*  against  the  Seller  arises  from  a  sale  of 
the  product  to  Federal  Government  or 
non-Federal  Government  customers."). 

Second,  Sellers  of  qualified  anti- 
terrorism technologies  need  not  design 
their  technologies  to  federal  government 
specifications  in  order  to  obtain  the 
government  contractor  defense  under 
the  SAFETY  Act.  Instead,  the  Act  sets 
forth  criteria  for  the  Department's 
"approval"  of  technologies.  Specifically, 
the  Act  provides  that  during  the  process 
of  approval  for  the  government 
contractor  defense  the  Secretary  will 
conduct  a  "comprehensive  review  of  the 
design  of  such  technology  and 
determine  whether  it  will  perform  as 
intended,  conforms  to  the  Seller's 
specifications,  and  is  safe  for  use  as 
intended."  §  863(d)(2).  The  Act  also 
provides  that  the  Seller  will  "conduct 
safety  and  hazard  analyses"  and  supply 


such  information  to  the  Secretary.  Id. 
This  express  statutory  framework  thus 
governs  in  lieu  of  the  requirements 
developed  in  case  law  for  the 
application  of  the  government 
contractor  defense. 

Third,  the  Act  expressly  states  the 
limited  circumstances  in  which  the 
applicability  of  the  defense  can  be 
rebutted.  The  Act  provides  expressly 
that  the  presumption  can  be  overcome 
only  by  evidence  showing  that  the  Seller 
acted  fraudulently  or  with  willful 
misconduct  in  submitting  information 
to  the  Secretary  dining  the  course  of  the 
Secretary's  consideration  of  such 
technology.  See  §  863(d)(1)  ("This 
presumption  shall  only  be  overcome  by 
evidence  showing  that  the  Seller  acted 
fraudulently  or  with  willful  misconduct 
in  submitting  information  to  the 
Secretary  during  the  course  of  the 
Secretary's  consideration  of  such 
technology  imder  this  subsection."). 

The  applicability  of  the  government 
contractor  defense  to  particular 
technologies  is  thus  governed  by  these 
express  provisions  of  the  Act,  rather 
than  by  the  judicially-developed  criteria 
for  applicability  of  the  government 
contractor  defense  outside  the  context  of 
the  SAFETY  Act. 

While  the  Act  does  not  expressly 
delineate  the  scope  of  the  defense  (i.e., 
the  types  of  claims  that  the  defense 
bars),  the  Act  and  the  legislative  history 
make  clear  that  the  scope  is  broad.  For 
example,  it  is  clear  that  any  Seller  of  an 
"approved"  technology  cannot  be  held 
liable  imder  the  Act  for  design  defects 
or  failiure  to  warn  claims,  unless  the 
presumption  of  the  defense  is  rebutted 
by  evidence  that  the  Seller  acted 
fraudulently  or  with  willful  misconduct 
in  submitting  information  to  the 
Secretary  during  the  course  of  the 
Secretary's  consideration  of  such 
technology. 

The  government  contractor  defense  - 
under  Boyle  and  its  progeny  bars  a 
broad  range  of  claims.  The  Supreme 
Court  in  Boyle  concluded  that  "state  law 
which  holds  Government  contractors 
liable  for  design  defects"  can  present  a 
significant  conflict  with  federal  policy 
(including  the  discretionary  function 
'exception  to  the  Federal  Tort  Claims 
Act)  and  therefore  "must  be  displaced." 
Boyle  V.  United  Technologies  Corp..  487 
U.S.  500,  512  (1988).  The  Department 
believes  that  Congress  incorporated  the 
Supreme  Court's  Boyle  line  of  cases  as 
it  existed  on  the  date  of  enactment  of 
the  SAFETY  Act,  rather  than 
incorporating  future  developments  of 
the  government  contractor  defense  in 
the  coiuls.  Indeed,  it  is  hard  to  imagine 
that  Congress  would  have  intended  a 
statute  designed  to  provide  certainty 


and  protection  to  Sellers  of  anti- 
terrorism technologies  to  be  subject  to 
futiire  developments  of  a  judicially- 
created  doctrine.  In  fact,  there  is 
evidence  that  Congress  rejected  such  a 
construction.  See.  e.g.,  148  Cong.  Rec. 
E2080  (November  13,  2001)  (statement 
of  Rep.  Armey)  ("[Companies]  will  have 
a  government  contractor  defense  as  is 
commonplace  in  existing  law.") 
(emphasis  added). 

Procedurally,  the  presumption  of 
applicability  of  the  government 
contractor  defense  is  conferred  by  the 
Secretary's  "approval"  of  a  qualified 
anti-terrorism  technology  specifically 
for  the  purposes  of  the  government 
contractor  defense.  This  approval  is  a 
separate  act  from  the  Secretary's 
"designation"  of  a  qualified  anti- 
terrorism technology.  Importantly,  the 
Seller  may  submit  applications  for  both 
designation  as  a  qualified  anti-terrorism 
technology  and  approval  for  purposes  of 
the  government  contractor  defense  at 
the  same  time,  and  the  Secretary  may 
review  and  act  upon  both  applications 
simultaneously.  The  distinction  . 
between  the  Secretary's  two  actions  is 
important,  however,  because  the 
approval  process  for  the  government 
contractor  defense  includes  a  level  of 
review  that  is  not  required  for  the 
designation  of  a  qualified  anti-terrorism 
technology.  Specifically,  the  Act 
provides  that  during  the  process  of 
approval  for  the  government  contractor 
defense  the  Secretary  wiU  conduct  a 
"comprehensive  review  of  the  design  of 
such  technology  and  determine  whether 
it  will  perform  as  intended,  conforms  to 
the  Seller's  specifications,  and  is  safe  for 
use  as  intended."  §  863(d)(2).  The 
Department  believes  that  certain  Sellers 
will  be  able  to  obtain  the  protections 
that  come  with  designation  as  a 
qualified  anti-terrorism  technology  even 
if  they  have  not  satisfied  the 
requirements  for  the  government 
contractor  defense.  Similarly,  even  if  the 
applicability  of  the  government 
contractor  defense  were  rebutted  under 
the  test  set  forth  in  Section  863(d)(1)  of 
the  Act,  the  technology  may  still  retain 
the  designation  and  protections  as  a 
qualified  anti-terrorism  technology. 
Fraud  or  willful  misconduct  in  the 
submission  of  information  to  the 
Department  in  connection  with  an 
application  under  the  Act  may  result 
not  only  in  rebuttal  of  the  presumed 
application  of  the  government 
contractor  defense,  but  may  also  prompt 
the  Department  to  refer  the  matter  to  the 
Department  of  Justice  for  pm-suit  of 
criminal  or  civil  penalties.  » 

The  Department  invites  comment 
regarding  the  government  contractor 
defense. 
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Specific  Issues  Regarding  the  Act  and 
This  Rule 

1.  Definition  of  Anti-Terrorism 
Technologies.  The  Department 
recognizes  that  the  universe  of 
technologies  that  can  be  deployed 
against  terrorism  includes  far  more  than 
physical  products.  Rather,  the  defense 
of  the  homeland  will  require 
deployment  of  a  broad  range  of 
technologies  that  includes  services, 
software,  and  other  forms  of  intellectual 
property.  Thus,  consistent  with  Section 
865  of  the  Act,  Section  25.3(a)  of  the 
proposed  rule  defines  qualified  anti- 
terrorism technologies  very  broadly  to 
include  "any  qualifying  product, 
equipment,  service  (including  support 
services),  device,  or  technology 
(including  information  technology)" 
that  the  Secretary,  as  an  exercise  of 
discretion  and  judgment,  determines  to 
merit  designation  under  the  statutory 
criteria. 

2.  Development  of  New  Technologies. 
The  Act's  success  depends  not  only 
upon  encouraging  Sellers  to  provide 
existing  anti-terrorism  technologies,  hut 
also  upon  encoiuaging  Sellers  to 
develop  new  and  innovative 
technologies  to  respond  to  the  ever- 
changing  threats  to  the  American 
people.  The  proposed  rule  is  thus 
designed  to  allow  the  Department  to 
assdst  would-be  Sellers  during  the 
invention,  design,  and  manufactiu-ing 
phases  in  two  important  respects.  First, 
Section  25.3(h)  of  the  proposal  makes 
clear  that  the  Department,  within  its 
discretion  and  where  feasible,  may 
provide  feedback  to  manufacturers 
regarding  whether  proposed  or 
developing  anti-terrorism  technologies 
might  meet  the  qualification  factors 
under  the  Act.  To  be  sure,  the 
Department  cannot  provide  advance 
designation,  as  some  of  the  factors  for 
the  Secretary's  consideration  cannot  be 
addressed  in  advance.  The  Department 
may,  hojvever,  provide  feedback 
regarding  other  factors,  with  the  goal  of 
giving  potential  Sellers  some 
understanding  of  whether  it  might  be 
advantageous  to  proceed  with  further 
development  of  the  technology. 
Departmental  feedback  at  the  design, 
prototyping,  or  testing  stage  of 
development,  to  the  extent  feasible,  may 
provide  manufacturers  with  added 
incentive  to  commence  and/or  complete 
production  of  cutting-edge  anti- 
terrorism technology  that  otherwise 
might  not  be  produced  or  deployed  in 
the  absence  of  the  risk  and  litigation 
management  protections  in  the  Act.  The 
Department  will  perform  these 
consultations  with  potential  Sellers  in  a 
manner  consistent  with  the  protection 


of  intellectual  property  and  trade 
secrets,  as  discussed  below. 

Second,  Section  25.3(g)  of  the 
proposal  recognizes  that  Federal 
agencies  will  often  be  the  purchasers  of 
anti-terrorism  technologies.  The 
Department  recognizes  that  terms  on 
wWch  Sellers  are  able  to  provide  anti- 
terrorism technologies  to  Federal 
agencies  may  vary  depending  on 
whether  the  technologies  receive 
SAFETY  Act  coverage  or  not.  The 
proposal  thus  provides  that  the 
Department  may  coordinate  SAFETY 
Act  reviews  with  agency  prociu^ments. 
The  Department  also  intends  to  review 
SAFETY  Act  applications  relating  to 
technologies  that  are  the  subject  of 
agency  procurements  on  an  expedited 
basis. 

The  Department  requests  public 
comments  regarding  the  best  way  for  the 
Department  to  provide  feedback  to 
potential  Sellers  regarding  SAFETY  Act 
coverage  and  the  best  way  for  the 
Department  to  coordinate  SAFETY  Act 
review  with  agency  prociuements. 

3.  Protection  of  Intellectual  Property 
and  Trade  Secrets.  The  Department 
believes  that  successful  implementation 
of  the  Act  requires  that  applicants' 
intellectual  property  interests  and  trade 
secrets  remain  protected  in  the 
application  process  and  beyond. 
Toward  that  end,  the  Department  will 
create  an  application  and  review 
process  in  which  the  Department 
maintains  the  confidentiality  of  an 
applicant's  proprietary  information.  The 
Department  notes  that  laws  mandating 
disclosure  of  information  submitted  to 
the  government  generally  contain 
exclusions  or  exceptions  for  such 
information.  The  Freedom  of 
Information  Act,  for  instance,  provides 
specific  exceptions  for  proprietary 
information  submitted  to  Federal 
agencies.  The  Department  seeks  further 
input  on  this  issue. 

4.  Evaluation  of  Scientific  Studies; 
Consultation  with  Scientific  and 
Technical  Experts.  Section  862(b)(6)  of 
the  Act  provides  that,  as  one  of  many 
factors  in  determining  whether  to 
designate  a  particular  technology  imder 
the  Act,  the  Secretary  shall  consider 
evaluation  of  all  scientific  studies  "that 
can  be  feasibly  conducted"  in  order  to 
assess  the  capability  of  the  technology ' 
to  substantially  reduce  the  risks  of 
harm.  An  important  part  of  this 
provision  is  that  it  contemplates  review 
only  of  such  studies  as  can  "feasibly"  be 
conducted.  The  Department  believes 
that  the  need  to  protect  the  American 
public  by  facilitating  the  manufacture 
and  marketing  of  anti-terrorism 
technologies  might  render  it  infeasible 
to  defer  a  designation  decision  until 


after  every  conceivable  scientific  study 
is  completed.  In  many  cases,  existing 
information  (whether  based  on  scientific 
studies,  experience  with  the  technology 
or  a  related  technology,  or  other  factors) 
might  enable  the  Secretary  to  perform 
an  appropriate  assessment  of  die 
capability  of  the  technology  to  reduce 
risks  of  harm.  In  other  cases,  even  where 
less  information  is  available  about  the 
capability  of  a  technology  to  reduce 
risks  of  harm,  the  public  interest  in 
making  the  technology  available  as  soon 
as  practicable  may  render  it  infeasible  to 
await  the  conduct  of  further  scientific 
studies  on  that  issue.  In  considering 
whether  or  to  what  extent  it  is  feasible 
to  defer  a  designation  decision  imtil 
additional  scientific  studies  can  be 
conducted,  the  Department  will  bring  to 
bear  its  expertise  concerning  the 
protection  of  the  American  homeland 
and  wiU  consider  the  urgency  of  the 
need  for  the  technology  and  other 
relevant  factors  and  circumstances.  The 
Department  invites  comment  on  how 
the  Department  should  determine  what 
scientific  studies  "can  be  feasibly 
conducted." 

5.  "Exclusive  Federal  Jurisdiction" 
and  "Scope"  of  Insurance  Coverage 
under  §  864(a)(3).  The  Act  creates  an 
exclusive  Federal  cause  of  action  "for 
any  claim  for  loss  of  property,  personal 
injury,  or  death  arising  out  of,  relating 
to,  or  resulting  from  an  act  of  terrorism 
when  qualified  anti-terrorism 
technologies  have  been  deployed  in 
defense  against  or  response  or  recovery 
from  such  act  and  such  claims  result  or 
may  result  in  loss  to  the  Seller." 
§  863(a)(2);  see  also  §  863(a)(1).  This 
exclusive  "Federal  cause  of  action  shall 
be  brought  only  for  claims  for  injuries 
that  are  proximately  caused  by  sellers 
that  provide  qualified  anti-terrorism 
technology."  §  863(a)(1).  The  best 
reading  of  §  863(a),  and  the  reading  the 
Department  is  inclined  to  adopt,  is  that 
(1)  only  one  Federal  cause  of  action 
exists  for  loss  of  property,  personal 
injury,  or  death  when  a  claim  relates  to 
performance  or  non-performance  of  the 
Seller's  qualified  and  deployed  anti- 
terrorism technology,  and  (2)  such  cause 
of  action  may  be  brought  only  against 
the  Seller. 

The  exclusive  Federal  nature  of  this 
cause  of  action  is  evidenced  in  large 
part  by  the  exclusive  jurisdiction 
provision  in  §  863(a)(2).  That  subsection 
states:  "Such  appropriate  district  court 
of  the  United  States  shall  have  original 
and  exclusive  jurisdiction  over  all 
actions  for  any  claim  for  loss  of 
property,  personal  injury,  or  death 
arising  out  of,  relating  to,  or  resulting 
fi'om  an  act  of  terrorism  when  qualified 
anti-terrorism  technologies  have  been 
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deployed  in  defense  against  or  response 
or  recovery  from  such  act  and  such 
claims  result  or  may  result  in  loss  to  the 
Seller."  id.  Any  presumption  of 
concurrent  causes  of  action  (between 
State  and  Federal  law)  is  overcome  by 
two  basic  points.  First,  Congress  would 
not  have  created  in  this  Act  a  Federal 
cause  of  action  to  complement  State  law 
causes  of  action.  Not  only  is  the 
substantive  law  for  decision  in  the 
Federal  action  derived  from  State  law 
(and  thus  would  be  surplusage),  but  in 
creating  the  Act  Congress  plainly 
intended  to  limit  rather  than  increase 
the  liability  exposure  of  Sellers.  Second, 
the  granting  of  exclusive  jurisdiction  to 
the  Federal  district  courts  provides 
further  evidence  that  Congress  wanted 
an  exclusive  Federal  cause  of  action. 
Indeed,  a  Federal  district  court  (in  the 
absence  of  diversity)  does  not  have 
jurisdiction  over  state  law  claims,  and 
the  statute  makes  no  mention  of 
diversity  claims  anywhere  in  the  Act. 

Further,  it  is  clear  that  the  Seller  is  the 
only  appropriate  defendant  in  this 
exclusive  Federal  cause  of  action.  First 
and  foremost,  the  Act  unequivocally 
states  that  a  "cause  of  action  shall  be 
brought  only  for  claims  for  injuries  that 
are  proximately  caused  by  sellers  that 
provide  qualified  anti-tejrorism 
technology."  §  863(a)(1)  (emphasis 
added).  Second,  if  the  Seller  of  the 
qualified  anti-terrorism  technology  at 
issue  was  not  the  only  defendant, 
would-be  plaintiffs  could,  in  an  effort  to 
circumvent  the  statute,  bring  claims 
(arising  out  of  or  relating  to  the 
performance  or  non-performance  of  the 
Seller's  qualified  anti-terrorism 
technology)  against  arguably  less 
culpable  persons  or  entities,  including 
but  not  limited  to  contractors, 
subcontractors,  suppliers,  vendors,  and 
customers  of  the  Seller  of  the 
technology.  Because  the  claims  in  the 
cause  of  action  would  be  predicated  on 
the  performance  or  non-performance  of 
the  Seller's  qualified  anti-terrorism 
technology,  those  persons  or  entities,  in 
timi,  would  file  a  third-party  action 
against  the  Seller,  hi  such  situations,  the 
claims  against  non-Sellers  thus  "may 
result  in  loss  to  the  Seller"  under 
§  863(a)(2).  The  Department  believes 
Congress  did  not  intend  through  the  Act 
to  increase  rather  than  decrease  the 
amount  of  litigation  arising  out  of  or 
related  to  the  deployment  of  qualified 
anti-terrorism  technology.  Rather, 
Congress  balanced  the  need  to  provide 
recovery  to  plaintiffs  against  the  need  to 
ensm-e  adequate  deployment  of  anti- 
terrorism technologies  by  creating  a 
cause  of  action  that  provides  a  certain 
level  of  recovery  against  Sellers,  while 


at  the  same  time  protecting  others  in  the 
supply  chain. 

Tne  scope  of  federal  preemption  of 
state  laws  is  highly  relevant  to  the 
Department's  implementation  of  the 
Act,  as  the  Department  will  have  to 
determine  the  amount  of  insurance  that 
Sellers  must  obtain.  Accordingly,  the 
Department  seeks  comment  on  that 
matter. 

6.  Amount  of  Insurance.  The  Act 
requires  that  Sellers  obtain  liability 
insiu-ance  "of  such  types  and  in  such 
amounts"  certified  by  the  Secretary  "to 
satisfy  otherwise  compensable  third- 
party  claims  arising  out  of,  relating  to, 
or  resulting  from  em  act  of  terrorism 
when  qualified  anti-terrorism 
technologies  have  been  deployed." 
§  864(a)(1).  However,  the  Act  makes 
clear  that  Sellers  are  not  required  to 
obtain  liability  insurance  beyond  "the 
maximum  amount  of  liability  insurance 
reasonably  available  from  private 
soiu-ces  on  the  world  market  at  prices 
and  terms  that  will  not  unreasonably 
distort  the  sales  price  of  Seller's  anti- 
terrorism technologies."  §  864(a)(2). 

As  explained  above,  the  Department 
eschews  any  "one-size-fits-all" 
approach  to  the  insurance  coverage 
requirement.  Instead,  the  Department 
construes  the  Act  as  contemplating  the 
examination  of  several  factors.  Section 
25.4(b)  of  the  .proposed  rule  therefore 
sets  forth  a  nonexclusive  list  of  several 
factors  that  the  Department  may 
consider.  These  include  the  amount  of 
insurance  the  Seller  has  previously 
maintained;  the  amount  of  insiu-ance 
maintained  by  the  Seller  for  other 
technologies  or  for  the  Seller's  business 
as  a  whole;  the  amount  of  insurance 
typically  maintained  by  sellers  of 
comparable  technologies;  data  and 
history  regarding  mass  casualty  losses; 
information  regarding  the  amount  of 
liability  insurance  offered  on  the  world 
market;  the  particular  technology  at 
issue  and  its  intended  use;  and  the  point 
at  which  the  cost  of  coverage  would 
"unreasonably  distort"  the  price  of  the 
technology. 

In  the  coiu-se  of  determining  the 
amount  of  insurance  required  under  the 
Act  for  a  particular  technology,  the 
Department  may  consult  with  the  Seller, 
the  Seller's  insurer,  and  others.  While 
the  decision  regarding  the  amount  of 
insinance  required  will  generally  be 
specific  to  each  Seller  or  each 
technology,  the  Department  recognizes 
that  the  incentive-based  purposes  of  the 
Act  may  be  furthered  if  the  Department 
provides  information  to  potential  Sellers 
regarding  the  types  and  amounts  of 
insurance  that  they  will  likely  be 
required  to  obtain.  Thus  the  Secretary 
may,  where  appropriate,  give  guidance 


to  potential  Sellers  regarding  the  type 
and  amounts  of  insurance  that  may  be 
sufficient  under  the  Act  for  particular 
technologies  or  categories  of 
technologies. 

The  Department  also  recognizes  that 
the  amount  of  insiu-ance  available  at 
prices  that  will  not  unreasonably  distort 
the  price  of  the  anti-terrorism 
technology  may  vary  over  time.  Thus, 
the*  proposed  rule  is  written  to  give  the 
Department  flexibility  to  address 
fluctuating  insurance  prices  by 
providing  that,  during  the  term  of  the 
designation,  the  Seller  may  request 
reconsideration  of  the  insurance 
certification  due  to  changed 
circumstances  or  other  reasons. 

The  Proposed  Rule  provides  that  tJie 
Seller  shall  certify  on  an  aimual  basis 
that  the  Seller  has  maintained  the 
insurance  required  by  the  Under 
Secretary's  certification.  It  further 
provides  that  the  Under  Secretary  may 
terminate  the  designation  as  a  qualified 
anti-terrorism  technology  if  the  Seller 
fails  to  provide  the  certification  or 
provides  a  false  certification. 
Termination  of  the  designation  would 
mean  that  the  Seller  would  not  be  able 
to  sell  the  technology  as  a  qualified  anti- 
terrorism technology  after  the  date  of 
the  termination.  The  Seller's  failure  to 
maintain  the  insurance  also  may 
adversely  affect  the  Seller's  ability  to 
obtain  a  renewal  of  the  designation  for 
the  technology,  and  may  even  adversely 
affect  the  Seller's  ability  to  obtain  future 
designations  of  "qualified  anti-terrorism 
technologies."  Finally,  a  false 
certification  may  result  in  criminal  or 
other  penalties  under  existing  laws. 

The  liability  protections  of  the  Act 
will  continue  to  apply  to  technologies 
sold  while  the  SAFETY  Act  designation 
was  effective,  regardless  of  whether  the 
seller  maintains  the  required  insurance. 
This  is  necessary  because  the  SAFETY 
Act  protects  not  only  the  Seller,  but  also 
others  in  the  supply  chain.  For  example, 
a  buyer  who  purchases  the  techaology 
while  the  SAFETY  Act  designation  is 
still  in  effect  should  not  be  punished  for 
the  Seller's  failiire  to  maintain  the 
insurance.  The  Seller,  however,  will 
face  potential  uninsured  liability, 
because  the  Seller's  liability  limit  will 
remain  at  the  certified  insurance  level. 
This  is  because  subsection  (c)  of  Section 
864  makes  clear  that  the  Seller's  liability 
is  capped  at  the  amount  of  insurance 
"required"  to  be  maintained  under 
Section  864,  rather  than  the  amoimt  of 
coverage  actually  obtained.  The 
limitation  of  liability  thus  relates 
entirely  to  the  amount  of  insurance 
required  and  makes  no  reference  to 
whether  such  insurance  is,  in  fact, 
maintained  by  the  Seller. 
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The  Department,  as  part  of  each 
certification,  will  specify  the  Seller  or 
Sellers  of  the  anti-terrorism  technology 
for  purposes  of  SAFETY  Act  coverage. 
The  Department  may,  but  need  not, 
specify  in  the  certification  the  others 
who  are  covered  by  the  liability 
insurance  required  to  be  purchased  by 
the  Seller. 

The  Department  invites  comment 
regarding  the  appropriate  interpretation 
of  ''prices  and  terms  that  will  not 
unreasonably  distort  sales  prices,"  the 
factors  that  the  Department  should 
consider  in  determining  the  appropriate 
amount  of  insurance,  and  the  relevance 
of  any  other  provisions  of  law,  such  as 
the  Terrorisih  Risk  Insurance  Act  of 
2002  ("TRIA"). 

7.  Use  of  Standards.  Section  25.3(c)  of 
the  proposed  rule  provides  that  the 
Under  Secretary  may  issue  safety  and 
effectiveness  standards  for  categories  of 
anti-terrorism  technologies,  and  that  the 
Under  Secretary  may  consider 
compliance  with  any  such  applicable 
standards  in  determining  whether  to 
grant  a  designation  imder  the  Act.  The 
Department  seeks  comment  on  how  the 
Department  can  best  develop  standards 
and  implement  the  SAFETY  Act 
provisions  to  provide  the  appropriate 
market  and  industry  incentives  for  the 
development  and  deployment  of  anti- 
terrorism technologies. 

8.  Relationship  of  the  SAFETY  Act  to 
Indemnification  under  Public  Law  85- 
804.  The  Department  recognizes  that 
Congress  intended  that  the  SAFETY 
Act's  liability  protections  would 
substantially  reduce  the  need  for  the 
United  States  to  provide 
indemnification  under  Public  Law  85- 
804  to  Sellers  of  anti-terrorism 
technologies.  The  strong  liability 
protections  of  the  SAFETY  Act  should, 
in  most  circumstances,  make  it 
imnecessary  to  provide  indemnification 
to  Sellers.  The  Department  recognizes, 
however,  that  there  might  be,  in  sothe 
limited  circumstances,  technologies  or 
services  with  respect  to  which  both 
SAFETY  Act  coverage  and 
indenmification  might  be  warranted. 
See  148  Cong.  Rec.  E2080  (statement  by 
Rep.  Armey)  (November  13,  2002) 
(stating  that  in  some  situations  the 
SAFETY  Act  protections  will 
"complement  other  government  risk- 
sharing  measures  that  some  contractors 
can  use  such  as  Public  Law  85-804*'). 

In  recognition  of  this  close 
relationship  between  the  SAFETY  Act 
and  indemnification  authority,  in 
Section  73  of  Executive  Order  13286  of 
February  28,  20&3.  the  President 
recently  amended  the  existing  Executive 
Order  on  indemnification — Executive 
Order  10789  of  November  14,  1958,  as 


amended.  The  amendment  granted  the 
Department  of  Homeland  Security 
aufliority  to  indemnify  under  Public 
Law  85-804.  At  the  same  time,  it  ' 
requires  that  all  agencies — not  just  the 
Department  of  Homeland  Security — 
follow  certain  procedures  to  ensure  that 
the  potential  applicability  of  the 
SAFETY  Act  is  considered  before  any 
indemnification  is  granted  for  an  anti- 
terrorism technology.  Specifically,  the 
amendment  provides  that  federal 
agencies  caimot  provide 
indemnification  "with  respect- to  any 
matter  that  has  been,  or  could  be, 
designated  by  the  Secretary  of 
Homeland  Security  as  a  qualified  anti- 
terrorism technology"  unless  the 
Secretary  of  Homeland  Security  has 
advised  whether  SAFETY  Act  coverage 
would  be  appropriate  and  the  Director 
of  the  Office  of  Management  and  Budget 
has  approved  the  exercise  of 
indemnification  authority.  The 
amendment  includes  an  exception  for 
the  Department  of  Defense  where  the 
Secretary  of  Defense  has  determined 
that  indemnification  is  "necessary  for 
the  timely  and  effective  conduct  of 
United  States  military  or  intelligence 
activities." 

Application  of  Various  Laws  and 
Executive  Orders  to  This  Rulemaking 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

The  Department  has  examined  the 
economic  implications  of  this  proposed 
rule  as  required  by  Executive  Order 
12866.  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviromnental,  public  health 
and  safety,  and  other  advantages: 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regulation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues. 

The  Department  concludes  that  this 
proposed  rule  is  a  significant  regulatory 
action  under  the  Executive  Order 
because  it  will  have  a  positive,  material 
effect  on  public  safety  under  Section 
3(f)(1),  and  it  raises  novel  legal  and 
policy  issues  under  Section  3(f)(4).  The 
Department  tentatively  concludes, 
however,  that  this  proposed  rule  does 


not  meet  the  significance  threshold  of 
$100  million  effect  on  the  economy  in 
any  one  year  under  Section  3(f)(1),  due 
to  the  relatively  low  estimated  burden  of 
applying  for  this  technology  program, 
the  unknown  number  of  certifications 
and  designations  that  the  Department 
will  dispense,  and  the  unknown 
probability  of  a  terrorist  attack  that 
would  have  to  occur  in  order  for  the 
protections  put  in  place  in  this 
proposed  rule  to  have  a  large  impact  on 
the  pubUc.  The  Department  requests 
comment^  regarding  this  determination, 
and  invites  commenters  to  submit  any 
relevant  data  that  will  assist  the  agency 
in  estimating  the  impact  of  this  rule. 

Need  for  the  Regulation  and  Market 
Failure 

This  regulation  implements  the 
SAFETY  Act  and  is  intended  to 
implement  the  provisions  set  forth  in 
that  Act.  The  Department  believes  the 
current  development  of  anti-terrorism 
technologies  has  been  slowed  due  to  the 
potential  liability  risks  associated  with 
their  development  and  eventual 
deployment.  In  a  fully  functioning 
insurance  market,  technology 
developers  would  be  able  to  insure 
themselves  against  excessive  liability 
risk;  however,  the  terrorism  risk 
insurance  market  appears  to  be  in 
disequilibriiun.  The  attacks  of 
September  1 1  fundamentally  changed 
the  landscape  of  terrorism  insurance. 
Congress,  in  the  findings  of  TRIA, 
concluded  that  temporary  financial 
assistance  in  the  insurance  market  is 
needed  to  "allow  for  a  transitional 
period  for  the  private  markets  to 
stabilize,  resume  pricing  of  such 
insurance,  and  build  capacity  to  absorb 
any  future  losses."  TRIA  §  l6l(b)(2). 
This  rulemaking  addresses  a  similar 
concern,  to  the  extent  that  potential 
technology  developers  are  unable  to 
efficiently  insure  against  large  losses 
due  to  an  ongoing  reassessment  of 
terrorism  issues  in  insurance  markets. 

Even  after  a  temporary  insurance 
market  adjustment,  purely  private 
terrorism  risk  insurance  markets  may 
exhibit  negative  externalities.  Because 
the  risk  pool  of  any  single  insurer  may 
not  be  large  enough  to  efficiently  spread 
and  therefore  insure  against  the  risk  of 
damages  from  a  terrorist  attack,  and 
because  the  potential  for  excessive 
liability  may  render  any  terrorism 
insurance  prohibitively  expensive, 
society  may  suffer  ft-om  less  than 
optimal  technological  protection  against 
terrorist  attacks.  The  measures  set  forth 
in  this  proposed  rule  are  designed  to 
meet  this  goal;  they  will  provide  certain 
liability  protection  from  lawsuits  and 
consequently  will  increase  the 
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likelihood  that  businesses  will  pursue 
important  technologies  that  may  not  be 
pursued  without  this  protection. 

Costs  and  Benefits  to  Technology 
Development  Finns 

Since  this  rulemaking  puts  in  place  an 
additional  voluntary  option  for 
technology  developers,  the  expected 
direct  net  benefits  to  firms  of  this 
rulemaking  will  be  positive;  companies 
presimiably  will  not  choose  to  pursue 
the  designation  of  "anti-terrorism 
technology"  unless  they  belieVe  it  to  be 
a  profitable  endeavor.  The  Department 
cannot  predict  with  certainty  the 
number  of  applicants  for  this  program. 
An  additional  source  of  uncertainty  is 
the  reaction  of  the  insurance  market  to 
this  designation.  As  mentioned  above, 
insurance  markets  appear  to  currently 
be  adjusting  their  strategy  for  terrorism 
risk,  so  little  market  information  exists 
that  would  inform  this  estimate.  The 
Department  invites  comments  on  these 
issues. 

If  a  firm  chooses  to  invest  effort  in 
pursuing  SAFETY  Act  liability 
protection,  the  direct  costs  to  that  firm 
will  be  the  time  and  money  required  to 
submit  the  required  paperwork  and 
other  information  to  the  Department. 
Only  companies  that  choose  to  request 
this  protection  will  incur  costs.  In  the 
preliminary  Paperwork  Reduction  Act 
analysis,  we  estimate  the  reporting 
burden  assuming  that  each  applicant 
will  spend  at  least  40  hours,  and 
perhaps  200  hours,  to  prepare  the 
information  required  by  the  Department 
for  consideration.  For  the  purposes  of 
this  analysis,  we  assume  a  loaded  labor 
rate  of  the  personnel  preparing  the 
information  package  of  $100  per  hour. 
Consequently,  the  total  cost  of  the 
application  requirements  is  estimated  to 
be  at  least  $4,000  per  application  for  a 
relatively  simple  application.  The 
Department  does  not  yet  have  sufficient 
information  to  estimate  the  number  of 
applicants  annually.  If  we  assume  1,000 
applications  aimually,  the  total  cost  of 
the  application  requirement  is  estimated 
to  range  from  $4,000,000  to  $20,000,000 
annually  (1,000  applicants  x  40  to  200 
hours  X  $100  per  hour).  The  regulation 
further  requires  that  firms  conduct 
safety,  effectiveness,  utility,  and  hazard 
analyses  and  provide  them  to  the 
Secretary  in  the  course  of  applying  for 
this  designation.  We  do  not  have 
quantified  estimates  of  the  impact  of 
this  provision,  but  we  expect  that  much 
of  the  safety,  effectiveness,  utility,  and 
hazard  analysis  activity  will  already 
take  place  in  the  normal  course  of 
technology  development,  since  those 
matters  are  fundamental  characteristics 
of  a  product.  The  Department 


acknowledges  considerable  imcertainty 
in  these  estimates,  but  even  if  the 
estimates  were  considerably  higher,  this 
does  not  represent  a  large  investment  by 
firms  relative  to  overall  development 
costs. 

The  direct  benefits  to  firms  include 
lower  potential  losses  from  liability  for 
terrorist  attacks,  and  as  a  consequence  a 
lower  burden  from  liability  insurance 
for  this  type  of  technology.  In  this 
assessment,  we  were  careful  to  only 
consider  benefits  and  costs  specifically 
due  to  the  proposed  rulemaking  and  not 
costs  that  would  have  been  incurred  by 
companies  absent  the  proposed 
rulemaking.  The  SAFETY  Act  requires 
the  sellers  of  the  technology  to  obtain 
liability  insurance  "of  such  types  and  in 
such  amounts"  certified  by  the 
Secretary.  The  entire  cost  of  insurance 
is  not  a  cost  specifically  imposed  by  the 
proposed  rulemaking,  as  companies  in 
the  course  of  good  business  practice 
routinely  purchase  insurance  absent 
Federal  requirements  to  do  so.  Any 
difference  in  the  amoimt  or  price  of 
insurance  purchased  as  a  result  of  the 
SAFETY  Act  would  be  a  cost  or  benefit 
of  this  rule  for  firms. 

The  wording  of  the  SAFETY  Act 
clearly  states  that  sellers  are  not 
required  to  obtain  liability  insurance 
beyond  the  maximum  amount  of 
liability  insiu-ance  reasonably  available 
from  private  liability  soiu-ces  on  the 
world  market  at  prices  and  terms  that 
will  not  unreasonably  distort  the  sales 
price  of  the  seller's  anti-terrorism 
technologies.  We  tentatively  conclude, 
however,  that  this  rulemaking  will 
impact  both  the  prices  and  terms  of 
liability  insiu-ance  relative  to  the 
amount  of  insurance  coverage  absent  the 
SAFETY  Act.  The  probable  effect  of  this 
rule  is  to  lower  the  quantity  of  liability 
coverage  needed  in  order  for  a  firm  to 
protect  itself  from  terrorism  liability 
risks,  which  would  be  considered  a 
benefit  of  this  rule  to  firms.  This  change 
will  most  likely  be  a  shift  back  in 
demand  that  leads  to  a  movement  along 
the  supply  curve  for  technology  firms 
already  in  this  market;  they  probably 
will  buy  less  liability  coverage.  This 
will  have  the  effect  of  lowering  the  price 
per  unit  of  coverage  in  this  market. 

The  Department  also  expects, 
however,  that  this  rulemaking  will  lead 
to  greater  market  entry,  which  will 
generate  siuplus  for  both  technology 
firms  and  insurers.  Again,  this  market  is 
still  in  development,  and  the 
Department  solicits  comments  on 
exactly  how  to  predict  the  effect  of  this 
rulemaking  on  technology  development. 


Costs  and  Benefits  to  Insurers 

The  Department  has  little  information 
on  the  future  structiue  of  the  terrorism 
risk  insurance  market,  and  how  this 
rulemaking  will  affect  that  structure.  As 
stated  above,  this  type  of  intervention 
could  serve  to  lower  the  demand  for 
insurance  in  the  current  market,  thus 
the  static  effect  on  the  profitability  of 
insurers  is  negative.  The  benefits  of  the 
lower  insurance  biu-den  to  technology 
firms  would  be  considered  a  cost  to 
insurers;  the  static  changes  to  insurance 
coverage  would  cause  a  transfer  from 
insurers  to  technology  firms.  On  the 
other  hand,  this'type  of  intervention 
should  serve  to  increase  the  surplus  of 
insurers  by  making  some  types  of 
insurance  products  possible  that  would 
have  been  prohibitive  to  customers  or 
impossible  for  insurers  to  design  in  the 
absence  of  this  rulemaking.  The 
Department  is  interested  in  public 
comment  on  any  possible  negative  or 
positivjB  impacts  to  insurers  caused  by 
the  SAFETY  Act  and  this  rulemaking, 
and  whether  these  impacts  would  result 
in  transfers  within  this  market  or  an 
efficiency  change  not  captured  by 
another  party.  We  encourage 
conunenters  to  be  as  specific  as 
possible. 

Costs  and  Benefits  to  the  Public 

The  benefits  to  the  public  of  this 
proposed  rulemaking  are  very  difficult 
to  put  in  dollar  value  terms  since  its 
ultimate  objective  is  the  development  of 
new  technologies  that  will  help  prevent 
or  limit  the  damage  from  terrorist 
attacks.  It  is  not  possible  to  even 
determine  whether  these  technologies 
could  help  prevent  large  or  small  scale 
attacks,  as  the  SAFETY  Act  applies  to  a 
vast  range  of  technologies,  including 
products,  services,  software,  and  other 
forms  of  intellectual  property  that  could 
have  a  widespread  impact.  In  qualitative 
terms,  the  SAFETY  Act  removes  a  great 
deal  of  the  risk  and  uncertainty 
associated  with  product  liability  and  in 
the  process  creates  a  powerful  incentive 
that  will  help  fuel  the  development  of 
critically  needed  anti-terrorism 
technologies.  Additionally,  we  expect 
the  SAFETY  Act  to  reduce  the  research 
and  development  costs  of  these 
technologies. 

The  tradeoff,  however,  may  be  that  a 
greater  niunber  of  technologies  may  be 
developed  and  qualify  for  this  program 
that  have  a  lower  average  effectiveness 
against  terrorist  attacks  than 
technologies  ciurently  on  the  market,  or 
technologies  that  would  be  developed  in 
the  absence  of  this  rulemaking.  The 
reason  for  that  tradeoff  is  that,  in  the 
absence  of  this  rulemaking,  potential 
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liability  might  discourage  the 
deployment  of  anti-terrorism 
technologies  designed  to  address  the 
most  likely  and  catastrophic  scenarios, 
because  profit-maximizing  firms  will 
always  choose  to  develop  the 
technologies  with  the  highest  demand 
first  It  is  the  tentative  conclusion  of  the 
Department  that  liability 
discoiuagement  in  this  market  is  too 
strong  or  prohibitive,  for  the  reasons 
mentioned  above.  The  Department 
tentatively  concludes  that  this  rule  will 
have  positive  net  benefits  to  the  public, 
sinoe  it  serves  to  strike  a  better  balance 
between  consumer  protection  and 
technological  development.  The 
Department  welcomes  comments 
informing  this  tradeoff  argument,  and 
public  input  on  whether  this 
rulemaking  does  strike  the  correct 
balance. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  the  Department  to  determine 
whether  this  proposed  rulemaking  will 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
-Although  we  expect  that  many  of  the 
applicants  for  SAFETY  Act  protection 
are  likely  to  meet  the  Small  Business 
Administration's  criteria  for  being  a 
small  entity,  we  do  not  believe  this 
proposed  rulemaking  will  impose  a 
significant  financial  impact  on  them.  In 
fact,  we  believe  this  proposed  rule  will 
be  a  benefit  to  technology  development 
businesses,  especially  small  businesses, 
by  presenting  them  with  an  attractive, 
voluntary  option  of  pursuing  a 
potentially  profitable  investment  by 
reducing  the  amoimt  of  risk  and 
uncertainty  of  lawsuits  associated  with 
developing  anti-terrorist  technology. 
The  requirements  of  this  proposed 
rulemaking  will  only  be  imposed  on 
such  businesses  that  voluntarily  seek 
the  liability  protection  of  the  SAFETY 
Act.  If  a  company  does  not  request  that 
protection,  the  company  will  bear  no 
cost. 

To  the  extent  that  demand  for 
insurance  falls,  however,  insurers  may 
be  adversely  impacted  by  this  rule.  The 
Department  believes  that  eventual  new 
entry  into  this  market  and  further 
opportunities  to  insure  against  terrorism 
risk  implies  that  the  long-term  impact  of 
this  rulemaking  on  insiu-ers  is 
ambiguous  but  could  very  well  be 
positive.  We  also  expect  that  this 
rulemaking  will  affect  relatively  few 
firms  and  relatively  few  insiuers  either 
positively  or  negatively,  as  this  appears 
to  be  a  specialized  industry.  Therefore, 
we  preliminarily  certify  this  notice  of 
proposed  rulemaking  will  not  have  a 
significant  impact  on  a  substantial 


niunber  of  small  entities,  and  we  request 
comments  on  this  certification. 

Unfunded  Mandates  Reform  Act  of  1995 

This  nde  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Paperwork  Reduction  Act  of  1995 

The  Department  will  submit  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  will  be  published  to  obtain 
conunents  from  the  public  and  affected 
agencies. 

The  Department  will  request 
comments  on  at  least  the  following  four 
points: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  tne  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

(4)  The  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  Information  Collection 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Designation  of  Qualified 
Anti-terrorism  Technology;  Application 
for  Certification  as  an  Approved  Product 
for  Homeland  Seciuity. 

(3)  Agency  form  numbers  and 
applicable  component  sponsoring  the 
collection:  Form  Numbers:  SAFETY- 
001 ,  S AFETY-002 ,  Directorate  of 
Science  and  Technology,  Department  of 
Homeland  Security. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Sellers  and  potential 
Sellers  o'  qualified  anti-terrorism 
technology.  Abstract:  The  Application 
Form  for  Designation  and/ or  Approval 


of  Qualified  Anti-terrorism  Technology 
will  be  used  to  provide  information  to 
the  Under  Secretary  for  Science  and 
Technology  of  the  Department  of 
Homeland  Security  in  determining 
whether  Sellers  qualify  for  risk  and 
litigation  management  protections 
under  the  SAFETY  Act 

[5]  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1 ,000  applicants  annually.  40 
to  200  hours  per  appUcation. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  40,000  to  200,000  hours. 

If  additional  information  is  required, 
contact:  Directorate  of  Science  and 
Technology,  SAFETY  Act/room  4320, 
Department  of  Homeland  Security, 
Washington,  DC  20528. 

Small  Business  Regulatory  Fairness  Act 
of  1996 

As  noted  above,  the  Department  has 
tentatively  determined  that  this 
proposed  rule  would  not  qualify  as  a 
"major  rule"  as  defined  by  section  804 
of  the  Small  Business  and  Regulatory 
Enforcement  Act  of  1996. 

Executive  Order  13132— Federalism 

The  Department  of  Homeland 
Secimty  does  not  believe  this  proposed 
nde  will  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  States  will, 
however,  benefit  from  this  rule  to  the 
extent  that  they  are  purchasers  of 
qualified  anti-terrorism  technologies. 
The  Department  requests  comment  on 
the  federalism  impact  of  this  Rule.  In 
particular,  the  Department  seeks 
comment  on  whether  this  proposed  rule 
will  raise  significant  federalism 
implications  and,  if  so,  what  is  the 
nature  of  those  implications. 

List  of  Subjects  in  6  CFR  Part  25 

Administrative  practice  and 
procedure.  Business  and  industry,       ' 
Insurance,  Science  and  technology, 
Security  measures. 

For  the  reasons  discussed  in  the 
preamble,  6  CFR  Chapter  I  is  proposed 
to  be  amended  by  adding  part  25  to  read 
as  follows: 

PART  25— REGULATIONS  TO 
SUPPORT  ANTI-TERRORISM  BY     • 
FOSTERING  EFFECTIVE 
TECHNOLOGIES 

Sec. 

25.1  Purpose. 

25.2  Delegation. 
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25.3  Designation  of  qualified  anti-terrorism 
technologies. 

25.4  Obligations  of  seller. 

25.5  Procedures  for  designation  of  qualified 
anti-terrorism  technologies. 

25.6  Government  contractor  defense. 

25.7  Procedures  for  certification  of 
approved  products  for  Homeland 
Security. 

25.8  Confidentiality  and  protection  of 
intellectual  property. 

25.9  Definitions. 

Authority:  SubUtle  G  of  Title  VUI  of  Pub. 
L.  107-296.  116  Stat.  2238  (6  U.S.C.  441- 
444). 

§  25.1    Purpose. 

This  part  implements  the  Support 
Anti-terrorism  by  Fostering  Effective 
Technologies  Act  of  2002.  Subtitle  G  of 
Title  VIII  of  Public  Law  107-296  ("the 
SAFETY  Act"  or  "the  Act"). 

§25.2    Delegation. 

All  of  the  Secretary's  responsibilities, 
powers,  and  functions  under  the 
SAFETY  Act  may  be  exercised  by  the 
Under  Secretary  for  Science  and 
Technology  of  the  Department  of 
Homeland  Security  ("the  Under 
Secretary")  or  the  Under  Secretary's 
designees. 

§  25.3    Designation  of  qualified  anti- 
terrorism technologies. 

(a)  General.  The  Under  Secretary  may 
designate  as  a  qualified  anti-terrorism 
technology  for  purposes  of  protections 
set  forth  in  Subtitle  G  of  Title  VIII  of 
Public  Law  107-296  any  qualifying 
product,  equipment,  service  (including 
support  services),  device,  or  technology 
(including  information  technology) 
designed,  developed,  modified,  or 
procured  for  the  specific  purpose  of 
preventing,  detecting,  identifying,  or 
deterring  acts  of  terrorism  or  limiting 
the  harm  such  acts  might  otherwise 
cause. 

(b)  Criteria  to  be  considered.  In 
determining  whether  to  grant  the 
designation  under  paragraph  (a)  of  this 
section  (a  "Designation"),  the  Under 
Secretary  may  exercise  discretion  and 
judgment  in  interpreting  and  weighting 
the  various  criteria  in  each  case  in 
determining  whether  to  grant  a 
Designation: 

(1)  Prior  United  States  Government 
use  or  demonstrated  substantial  utility 
and  effectiveness. 

(2)  Availability  of  the  technology  for 
immediate  deployment  in  public  and 
private  settings. 

(3)  Existence  of  extraordinarily  large 
or  extraordinarily  unquantifiable 
potential  third  party  liability  risk 
exposure  to  the  Seller  or  other  provider 
of  such  anti-terrorism  technology. 

(4)  Substantial  likelihood  that  such 
anti-terrorism  technology  will  not  be 


deployed  imless  protections  under  the 
system  of  risk  management  provided 
under  Subtitle  G  of  Title  VUI  of  Public 
Law  107-296  are  extended. 

(5)  Magnitude  of  risk  exposure  to  the 
public  if  such  anti-terrorism  technology 
is  not  deployed. 

(6)  Evaluation  of  all  scientific  studies 
that  can  be  feasibly  conducted  in  order 
to  assess  the  capability  of  the 
technology  to  substantially  reduce  risks 
of  harm. 

(7)  Anti-terrorism  technology  that 
would  be  effective  in  facilitating  the 
defense  against  acts  of  terrorism, 
including  technologies  that  prevent, 
defeat  or  respond  to  such  acts. 

(8)  Any  other  factor  that  the  Under 
Secretary  may  consider  to  be  relevant  to 
the  determination  or  to  the  homeland 
security  of  the  United  States. 

(c)  L^se  of  standards.  From  time  to 
time  the  Under  Secretary  may  develop, 
issue,  revise,  and  adopt  safety  and 
effectiveness  standards  for  various 
categories  of  anti-terrorism  technologies. 
Such  standards  will  be  published  by  the 
Department  at  http://www.dhs,gov,  and 
copies  may  also  be  obtained  by  mail  by 
sending  a  request  to:  Directorate  of 
Science  and  Technology,  SAFETY  Act/ 
room  4320.  Department  of  Homeland 
Security,  Washington,  DC  20528. 
Compliance  with  any  such  standards 
that  are  applicable  to  a  particular  anti- 
terrorism technology  may  be  considered 
before  any  Designation  will  be  granted 
for  such  technology  under  paragraph  (a) 
of  this  section;  in  such  cases,  the  Under 
Secretary  may  consider  test  results 
produced  by  an  independent  laboratory 
or  other  entity  engaged  to  test  or  verify 
the  safety,  utility,  performance,  or 
effectiveness  of  such  technology. 

(d)  Consideration  of  substantial 
equivalence.  In  determining  whether  a 
particular  technology  satisfies  the 
criteria  in  paragraph  (b)  of  this  section 
and  complies  with  any  applicable 
standards  referenced  in  paragraph  (c)  of 
this  section,  the  Under  Secretary  may 
take  into  consideration  evidence  that 
the  technology  is  substantially 
equivalent  to  other,  similar  technologies 
("predicate  technologies")  that  have 
been  previously  designated  as 
"qualified  anti-terrorism  technologies" 
under  the  SAFETY  Act.  A  technology 
may  be  deemed  to  be  substantially 
equivalent  to  a  predicate  technology  if: 

(1)  It  has  the  same  intended  use  as  the 
predicate  technology;  and 

(2)  It  has  the  same  or  substantially 
similar  technological  characteristics  as 
the  predicate  technology. 

(e)  Duration  and  depth  of  review. 
Recognizing  the  lu-gency  of  certain 
security  measures,  the  Under  Secretary 
will  make  a  judgment  regarding  the 


duration  and  depth  of  review 
appropriate  for  a  particular  technology. 
This  review  will  include  submissions  by 
the  applicant  for  SAFETY  Act  coverage, 
along  with  information  that  the  Under 
Secretary  can  feasibly  gather  fi-om  other 
sources.  For  technologies  with  which 
the  Federal  Government  or  other 
governmental  entity  already  has 
substantial  experience  or  data  (through 
the  procurement  process  or  through 
prior  use  or  review),  the  review  may 
rely  in  part  upon  that  prior  experience 
and.  thus,  may  be  expedited.  The  Under 
Secretary  may  consider  any  scientific 
studies,  testing,  field  studies,  or  other 
experience  with  the  technology  that  he 
deems  appropriate  and  that  are  available 
or  can  be  feasibly  conducted  or  obtained 
in  order  to  assess  the  capability  of  the 
technology  to  substantially  reduce  risks 
of  harm.  Such  studies  may.  in  the  Under 
Secretary's  discretion,  include: 

(1)  Public  source  studies; 

(2)  Classified  and  otherwise 
confidential  studies; 

(3)  Studies,  tests,  or  other 
performance  records  or  data  provided 
by  or  available  to  the  producer  of  the 
specific  technology;  and 

(4)  Proprietary  studies  that  are 
available  to  the  Under  Secretary. 

In  considering  whether  or  the  extent 
to  which  it  is  feasible  to  defer  a  decision 
on  a  Designation  until  additional 
scientific  studies  can  be  conducted  on  a 
particular  technology,  the  Under 
Secretary  will  bring  to  bear  his  or  her 
expertise  concerning  the  protection  of 
the  security  of  the  American  homeland 
and  will  consider  the  urgency  of  the 
need  for  the  technology. 

(f)  Content  of  designation.  A 
Designation  shall  specify  the  technology 
and  the  Seller(s)  of  the  technology.  The 
Designation  may.  but  need  not,  also 
specify  others  who  are  required  to  be 
covered  by  the  liability  insurance 
required  to  be  purchased  by  the  Seller. 
The  Designation  shall  include  the  Under 
Secretary's  certification  required  by 

§  25.4(h).  The  Designation  may  also 
include  such  other  specifications  as  the 
Under  Secretary  may  deem  to  be 
appropriate.  Failure  to  specify  a  covered 
person  or  entity  in  a  Designation  will 
not  preclude  application  of  the  Act's 
protections  to  that  person  or  entity. 

(g)  Government  procurements.  The 
Under  Secretary  may  coordinate  a 
SAFETY  Act  review  in  connection  with 
an  agency  procurement  of  an  anti- 
terrorism technology  in  any  maimer  he 
or  she  deems  appropriate  and  consistent 
with  the  Act  and  other  applicable  laws. 

(h)  Pre-application  consultations.  To 
the  extent  that  he  or  she  deems  it 
appropriate,  the  Under  Secretary  may 
consult  with  potential  SAFETY  Act 
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applicants  regarding  the  need  for  or 
advisability  of  particular  types  of  anti- 
teiTorism  technologies,  although  no  pre- 
approval  of  any  particular  techaiology 
may  be  given.  The  confidentiality 
provisions  in  §  25.8  shall  be  applicable 
to  such  consultations. 

§  25.4    Obligations  of  seiler. 

(a)  Liability  insurance  required.  Any 
person  or  entity  that  sells  or  otherwise 
provides  a  qualified  anti-terrorism 
technology  to  Federal  and  non-Federal 
Government  customers  shall  obtain 
liability  insurance  of  such  types  and  in 
such  amoimts  as  shall  be  required  in 
accordance  with  this  section  and 
certified  by  the  Under  Secretary  to 
satisfy  otherwise  compensable  third- 
party  claims  arising  out  of,  relating  to, 
or  resulting  fi-om  an  act  of  terrorism 
when  qualified  anti-terrorism 
technologies  have  been  deployed  in 
defense  against,  response  to,  or  recovery 
from,  such  act.  The  Under  Secretary 
may  request  at  any  time  (before  or  after 
the  certification  process  established 
under  this  section)  that  the  Seller  or  any 
other  provider  of  qualified  anti- 
terrorism technology  submit  any 
information  that  would: 

(1)  Assist  in  determining  the  amoimt 
of  liability  insurance  required;  or 

(2)  Show  that  the  Seller  or  any  other 
provider  of  qualified  anti-terrorism 
technology  otherwise  has  met  all  the 
requirements  of  this  section. 

(d)  Maximum  amount.  For  the  total 
claims  related  to  one  such  act  of 
terrorism,  the  Seller  will  not  be  required 
to  obtain  liability  insiuance  of  more 
than  the  maximum  amount  of  liability 
insurance  reasonably  available  from 
private  sources  on  the  world  market  at 
prices  and  terms  that  will  not 
unreasonably  distort  the  sales  price  of 
the  Seller's  anti-terrorism  technology. 
The  Under  Secretary  will  determine  the 
amount  of  liability  insurance  required 
for  each  technology,  or,  to  the  extent 
feasible  and  appropriate,  a  particular 
group  of  technologies.  The  Under 
Secretary  or  his  designee  may  find 
that — notwithstanding  the  level  of  risk 
exposure  for  a  particular  technology,  or 
group  of  technologies — the  maximum 
amount  of  liability  insurance  from 
private  sources  on  the  world  market  is, 
set  at  a  price  or  contingent  on  terms  that 
will  unreasonably  distort  the  sales  price 
of  a  Seller's  technology,  thereby 
necessitating  liability  insurance 
coverage  below  the  maximum  amount 
available.  In  determining  the  amount  of 
liability  insiuance  required,  the  Under 
^Secretary  may  consider  any  factor, 
including,  but  not  limited  to,  the 
following: 

(1)  The  particular  technology  at  issue; 


(2)  The  amoimt  of  liability  insiuance 
the  Seller  maintained  prior  to 
application; 

(3)  The  amount  of  liability  insurance 
maintained  by  the  Seller  for  other 
technologies  or  for  the  Seller's  business 
as  a  whole; 

(4)  The  amount  of  liability  insurance 
typically  maintained  by  sellers  of 
comparable  technologies; 

(5)  Information  regarding  the  amount 
of  liability  insurance  offered  on  the 
world  market; 

(6)  Data  and  history  regarding  mass 
casualty  losses; 

(7)  The  intended  use  of  the 
technology; 

(8)  The  possible  effects  of  the  cost  of 
insurance  on  the  price  of  the  product, 
and  the  possible  consequences  thereof 
for  development,  production,  or 
deployment  of  the  technology;  and 

(9)  In  the  case  of  a  Seller  seeking 
approval  to  self-insiu«,  the  factors 
described  in  48  CFR  28.308(d). 

(c)  Scope  of  coverage.  Liability 
insurance  obtained  pursuant  to  this 
section  shall,  in  addition  to  the  Seller, 
protect  the  following,  to  the  extent  of 
their  potential  liability  for  involvement 
in  the  manufactiue,  qualification,  sale, 
use,  or  operation  of  qualified  anti- 
terrorism technologies  deployed  in 
defense  against,  response  to,  or  recovery 
from,  an  act  of  terrorism: 

(1)  Contractors,  subcontractors, 
suppliers,  vendors  and  customers  of  the 
Seller. 

(2)  Contractors,  subcontractors, 
suppliers,  and  vendors  of  the  customer. 

(d)  Third  party  claims.  Any  liability 
insurance  required  to  be  obtained  under 
this  section  shall  provide  coverage 
against  third  party  claims  arising  out  of. 
relating  to,  or  resulting  from  an  act  of 
terrorism  when  the  applicable  qualified 
anti-terrorism  technologies  have  been 
deployed  in  defense  against,  response 
to,  or  recovery  from  such  act. 

(e)  Reciprocal  waiver  of  claims.  The 
Seller  shall  enter  into  a  reciprocal 
waiver  of  claims  with  its  contractors, 
subcontractors,  suppliers,  vendors,  and 
customers,  and  contractors  and     . 
subcontractors  of  the  customers, 
involved  in  the  manufacture,  sale,  use, 
or  operation  of  qualified  anti-terrorism 
technologies,  under  which  each  party  to 
the  waiver  agrees  to  be  responsible  for 
losses,  including  business  interruption 
losses,  that  it  sustains,  or  for  losses 
sustained  by  its  own  employees 
resulting  from  an  activity  resulting  from 
an  act  of  terrorism  when  qualified  anti- 
terrorism technologies  have  been 
deployed  in  defense  against,  response 
to,  or  recovery  from  such  act. 

(f)  Information  to  be  submitted  by  the 
seller.  "The  Seller  shall  provide  a 


statement,  executed  by  a  duly 
authorized  representative  of  the  Seller, 
of  all  liability  insurance  coverage 
applicable  to  third-party  claims  arising 
out  of,  relating  to,  or  resulting  from  an 
act  of  terrorism  when  the  Seller's 
Qualified  Anti-terrorism  Technology 
has  been  deployed  in  defense  against, 
response  to,  or  recovery  from  such  act, 
including: 

(1)  Names  of  insurance  companies, 
policy  numbers,  and  expiration  dates; 

(2)  A  description  of  the  types  and 
natiure  of  such  insiu^nce  (including  the 
extent  to  which  the  Seller  is  self-insured 
or  intends  to  self-insure); 

(3)  Dollar  limits  per  occurrence  and 
annually  of  such  insurance,  including 
any  applicable  sublimits; 

(4)  Deductibles  or  self-insured 
retentions,  if  any,  that  are  applicable; 

(5)  Any  relevant  exclusions  &x)m 
coverage  under  such  policies; 

(6)  "Tne  price  for  such  insurance,  if 
available,  and  the  per-imit  amount  or 
percentage  of  such  price  directly  related 
to  liability  coverage  for  the  Seller's 
Qualified  Anti-terrorism  Technology 
deployed  in  defense  against,  or  response 
to,  or  recovery  from  an  act  of  terror; 

(7)  Where  applicable,  whether  the 
liability  insurance,  in  addition  to  the 
Seller,  protects  contractors, 
subcontractors,  suppliers,  vendors  and 
customers  of  the  Seller  and  contractors, 
subcontractors,  suppliers,  vendors  and 
customers  of  the  customer  to  the  extent 
of  their  potential  liability  for 
involvement  in  the  manufacture, 
qualification,  sale,  use  or  operation  of 
Qualified  Anti-terrorism  Technologies 
deployed  in  defense  against,  response 
to,  or  recovery  from  an  act  of  terrorism; 

(8)  Any  limitations  on  such  lialiility 
insurance;  and 

(9)  In  the  case  of  a  Seller  seeking 
approval  to  self-insure,  all  of  the 
information  described  in  48  CFR 
28.308(a)(1)  through  (a)(10). 

(g)  Seller's  continuing  obligation. 
Within  one  year  after  the  Under 
Secretary's  certification  required  by 
paragraph  (h)  of  this  section,  and  each 
year  thereafter,  the  Seller  shall  certify  to 
the  Under  Secretary  that  the  SelJer  has 
maintained  the  insurance  required  by 
the  Under  Secretary's  certification.  The 
Under  Secretary  may  terminate  the 
designation  as  a  qualified  anti-terrorism 
technology  for  the  technology  at  issue  if 
the  Seller  fails  to  provide  the 
certification  required  by  this  paragraph 
or  provides  a  false  certification.  The 
Under  Secretary  may  also  consider  such 
failure  to  provide  the  certification  or 
provision  of  a  false  certification  when 
reviewing  futiue  applications  from  the 
same  Seller.  The  Seller  must  also  notify 
the  Under  Secretary  of  any  changes  in 
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types  or  amounts  of  liability  insurance 
coverage  for  any  Qualified  Anti- 
terrorism Technology. 

(h)  Under  Secretary's  cettification.  For 
each  Qualified  Anti-Terrorism 
Technology,  the  Under  Secretary  shall 
certify  the  amount  of  insiu'ance  required 
under  Section  864  of  the  Act.  The  Under 
Secretary  shall  include  the  certification 
under  this  section  as  a  part  of  the 
applicable  Designation.  The  certification 
may  specify  a  period  of  time  for  which 
the  certification  will  apply.  The  Seller 
of  a  Qualified  Anti-terrorism 
Technology  may  at  any  time  petition  the 
Under  Secretary  for  a  revision  or 
termination  of  the  certification  under 
this  section.  The  Under  Secretary  or  his 
designee  may  at  any  time  request 
information  from  the  Seller  regarding 
the  insurance  maintained  by  the  Seller 
or  the  amount  of  insurance  available  to 
the  Seller. 

§  25.5    Procedures  for  designation  of 
qualified  anti-terrorism  technologies. 

(a)  Application  procedure.  Any  Seller 
seeking  a  Designation  shall  submit  all 
information  supporting  such  request  to 
the  Assistant  Secretary  for  Plans, 
Programs,  and  Budget  of  the  Department 
of  Homeland  Security  Directorate  of 
Science  and  Technology  ("the  Assistant 
Secretary"),  or  such  other  official  of 
such  Directorate  as  may  be  designated 
fi-om  time  to  time  by  the  Under 
Secretary.  The  Under  Secretary  shall 
make  application  forms  available  at 
http://www.dhs.gov  and  by  mail  upon 
request  sent  to:  Directorate  of  Science 
and  Technology,  SAFETY  Act/room 
4320,  Department  of  Homeland 
Security,  Washington,  DC  20528. 

(b)  Initial  notification.  Within  30  days 
after  receipt  of  an  Application  for  a 
Designation,  the  Assistant  Secretary  or 
his  or  her  designee  shall  notify  the 
applicant  in  writing  that: 

(1)  The  Application  is  complete  and 
will  be  reviewed;  or 

(2)  That  the  Application  is 
incomplete,  in  which  case  the  missing 
or  incomplete  parts  will  be  specified. 

(c)  Review  process.  The  Assistant 
Secretary  or  his  or  her  designee  will 
review  each  complete  Application  and 
any  included  supporting  materials.  In 
performing  this  function,  the  Assistant 
Secretary  or  his  or  her  designee  may, 
but  is  not  required  to: 

(1]  Request  additional  information 
fi-om  the  Seller; 

(2)  Meet  with  representatives  of  the 
Seller; 

(3)  Consxdt  with,  and  rely  upon  the 
expertise  of,  any  other  federal  or 
nonfederal  entity; 


(4)  Perform  studies  or  analyses  of  the 
technology  or  the  insiuance  market  for 
such  technology;  and 

(5)  Seek  information  fi-om  insurers 
regarding  the  availability  of  insurance 
for  such  technology. 

(d)  Recommendation  of  the  Assistant 
Secretary.  Within  90  days  after  receipt 
of  a  complete  Application  for  a 
Designation,  the  Assistant  Secretary    ' 
shall  make  one  of  the  following 
recommendations  to  the  Under 
Secretary  regarding  such  Application: 
that  the  Application  be  approved  and  a 
Designation  be  issued  to  the  Seller;  that 
the  Seller  be  notified  that  the 
technology  is  potentially  eligible  for  a 
Designation,  but  that  additional 
specified  information  is  needed  before  a 
decision  may  be  reached;  or  that  the 
Application  be  denied.  If  approval  is 
recommended,  the  recommendation 
shall  include  a  recommendation 
regarding  the  certification  required  by 
§  25.4(h).  The  Assistant  Secretary  may 
extend  the  time  period  beyond  90  days 
upon  notice  to  the  Seller;  the  Assistant 
Secretary  is  not  required  to  provide  a 
reason  or  cause  for  such  extension. 

(e)  Action  by  the  Under  Secretary. 
Within  30  days  after  receiving  a 
recommendation  from  the  Assistant 
Secretary  piusuant  to  paragraph  (d)  of 
this  section,  the  Under  Secretary  shall 
take  one  of  the  following  actions: 
approve  the  Application  and  issue  an 
appropriate  Designation  to  the  Seller, 
which  shall  include  the  certification 
required  by  §  25.4(h);  notify  the  Seller  in 
writing  that  the  technology  is 
potentially  eligible  for  a  Designation, 
but  that  additional  specified 
information  is  needed  before  a  decision 
may  be  reached;  or  deny  the 
Application,  and  notify  the  Seller  in 
writing  of  such  decision.  The  Under 
Secretary  may  extend  the  time  period 
beyond  30  days  upon  notice  to  the 
Seller;  the  Under  Secretary  is  not 
required  to  provide  a  reason  or  cause  for 
such  extension.  The  Under  Secretary's 
decision  shall  be  final  and  not  subject 

to  review,  except  at  the  discretion  of  the 
Under  Secretary. 

(f)  Term  of  designation;  renewal.  A 
Designation  shall  be  valid  and  effective 
for  a  term  of  five  to  eight  years  (as 
determined  by  the  Under  Secretary 
based  upon  the  technology) 
commencing  on  the  date  of  issuance, 
and  the  protections  conferred  by  the 
Designation  shall  continue  in  full  force 
and  effect  indefinitely,  after  the 
expiration  of  the  Designation,  to  all 
sales  of  qualified  anti-terrorism 
technologies  covered  by  the  Designation 
that  were  consiunmated  during  such 
term.  At  any  time  after  the  third 
anniversary  of  such  issuance,  the  Seller 


may  apply  for  renewal  of  the 
Designation.  The  Under  Secretary  shall 
make  the  application  form  for  renewals 
available  at  http://www.dhs.gov  and  by 
mail  upon  request  sent  to:  Directorate  of 
Science  and  Technology,  SAFETY  Act/ 
room  4320,  Department  of  Homeland 
Security,  Washington,  DC  20528. 
(g)  Transfer  of  designation.  Any 
Designation  may  be  transferred  and 
assigned  to  any  other  person  or  entity  to 
which  the  Seller  transfers  and  assigns 
all  right,  tide,  and  interest  in  and  to  the 
technology  covered  by  the  Designation, 
including  the  intellectual  property 
rights  therein  (or.  if  the  Seller  is  a 
licensee  of  the  technology,  to  any 
person  or  entity  to  which  such  Seller 
transfers  all  of  its  right,  title,  and 
interest  in  and  to  the  applicable  license 
agreement).  Such  transfer  and 
assignment  of  a  Designation  will  not  be 
effective  imless  and  until  the  Under 
Secretary  is  notified  in  writing  of  the 
transfer  using  the  "Application  for 
Transfer  of  Designation"  form  issued  by 
the  Under  Secretary  (the  Under 
Secretary  shall  make  this  application 
form  available  at  http://www.dhs.gov 
and  by  mail  by  written  request  sent  to: 
Directorate  of  Science  and  Technology. 
SAFETY  Act/room  4320,  Departinent  of 
Homeland  Security,  Washington,  DC 
20528),  and  the  transferee  complies 
with  all  applicable  provisions  of  the 
SAFETY  Act,  this  Part,  and  the  relevant 
Designation  as  if  the  transferee  were  the 
Seller.  Upon  the  effectiveness  of  such 
transfer  and  assignment,  the  transferee 
will  be  deemed  to  be  a  Seller  in  the 
place  and  stead  of  the  transferor  with 
respect  to  the  applicable  technology  for 
all  purposes  under  the  SAFETY  Act, 
this  Part,  and  the  transferred 
Designation.  The  transferred 
Designation  will  continue  toSapply  to 
the  transferor  with  respect  to  all 
transactions  and  occurrences  that 
occurred  through  the  time  at  which  the 
transfer  and  assignment  of  the 
Designation  became  effective,  as 
specified  in  the  applicable  Application 
for  Transfer  of  Designation. 

(h)  Application  of  designation  to 
licensees.  Any  Designation  shall  apply 
to  any  other  person  or  entity  to  which 
the  Seller  licenses  (exclusively  or 
ngnexclusively)  the  right  to 
manufacture  and  sell  the  technology,  in 
the  same  manner  and  to  the  same  extent 
that  such  Designation  applies  to  the 
Seller,  effective  as  of  the  date  of 
commencement  of  the  license,  provided 
that  the  Seller  notifies  the  Under 
Secretary  of  such  license  by  submitting, 
within  30  days  after  such  date  of 
conunencement.  a  "Notice  of  License  of 
Qualified  Anti-terrorism  Technology" 
form  issued  by  the  Under  Secretary.  The 
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Under  Secretary  shall  make  this  form 
available  at  http://jvivw.dhs.gov  and  by 
mail  upon  request  sent  to:  Directorate  of 
Science  and  Technology,  SAFETY  Act/ 
room  4320,  Department  of  Homeland 
Security,  Washington,  DC  20528.  Such 
notification  shall  not  be  required  for  any 
licensee  listed  as  a  Seller  on  the 
applicable  Designation. 

fi)  Termination  of  designation 
resulting  from  substantial  modification. 
A  Designation  shall  terminate 
automatically,  and  have  no  further  force 
or  effect,  if  the  designated  Qualified 
Anti-terrorism  Technology  is 
significantly  changed  or  modified.  A 
significant  change  or  modification  in  the 
technology  is  one  that  could 
significantly  affect  the  safety  or 
effectiveness  of  the  device.  This  could 
include  a  significant  change  or 
modification  in  design,  material, 
chemical  composition,  energy  source, 
manufacturing  process,  or  purpose  for 
which  it  is  to  be  sold.  Changes  or 
modifications  will  be  evaluated  at  a 
minimum  with  reference  to  the 
description  of  the  technology  and  its 
purposes  as  provided  in  the  Seller's 
-  application  and  with  reference  to  what 
'  was  designated  in  the  applicable 
Designation.  If  a  Seller  is  planning  a 
significant  change  or  modification  to  a 
designated  technology  as  defined  above, 
such  Seller  may  apply  for  a 
coiTBsponding  modification  of  the 
applicable  Designation  in  advance  of  the 
implementation  of  such  modification. 
Application  for  such  a  modification 
must  be  made  using  the  "Application 
for  Modification  of  Designation"  form 
issued  by  the  Under  Secretary.  The 
Under  Secretary  shall  make  this 
application  form  available  at  http:// 
www.dhs.gov  and  by  mail  upon  request 
sent  to:  Directorate  of  Science  and 
Technology,  SAFETY  Act/room  4320, 
Department  of  Homeland  Security. 
Washington,  DC  20528. 

§  25.6    Government  contractor  defense. 
The  Under  Secretary  may  certify  a 
quaUfied  anti-terrorism  technology  as  an 
Approved  Product  for  Homeland 
Security  for  purposes  of  establishing  a 
rebuttable  presumption  of  the 
applicability  of  the  government 
contractor  defense.  In  determining 
whether  to  grant  such  certification,  the 
Under  Secretary  or  his  or  her  designee 
shall  conduct  a  comprehensive  review 
of  the  design  of  such  technology  and 
determine  whether  it  will  perform  as 
intended,  conforms  to  the  Seller's 
specifications,  and  is  safe  for  use  as 
intended.  The  Seller  shall  provide  safety 
and  hazard  analyses  and  other  relevant 
data  and  information  regarding  such 
technology  to  the  Department  in 


connection  with  an  application.  The 
Under  Secretary  or  his  designee  may 
require  that  the  Seller  submit  any 
information  that  the  Under  Secretary  or 
his  designee  considers  relevant  to  the 
application  for  approval.  The  Under 
Secretary  or  his  designee  may  consult 
with,  and  rely  upon  the  expertise  of,  any 
other  governmental  or  non- 
governmental person  or  entity,  and  may 
consider  test  results  produced  by  an 
independent  laboratory  or  other  person 
or  entity  engaged  by  the  Seller. 

§  25.7    Procedures  for  certification  of 
approved  products  for  Homeland  Security. 

(a)  Application  procedure.  A  Seller 
seeking  certification  of  anti-terrorism 
technology  as  an  Approved  Product  for 
Homeland  Security  under  §  25.6  (a 
"Certification")  shall  submit  all 
information  supporting  such  request  to 
the  Assistant  Secretary.  The  Under 
Secretary  shall  make  application  forms 
available  at  http://www.dhs.gov,  and 
copies  may  also  be  obtained  by  mail  by 
sending  a  request  to:  Directorate  of 
Science  and  Technology,  SAFETY  Act/ 
room  4320,  Department  of  Homeland 
Security,  Washington,  DC  20528.  /Vn 
Application  for  a  Certification  may  not 
be  filed  unless  the  Seller  has  also  filed 
an  Application  for  Designation  of 
Qualified  Anti-Terrorism  Technology 
for  the  same  technology.  The  two 
applications  may  be  filed 
simultaneously  and  may  be  reviewed 
simultaneously. 

Cb)  Initial  notification.  Within  30  days 
after  receipt  of  an  Application  for  a 
Certification,  the  Assistant  Secretary  or 
his  or  her  designee  shall  notify  the 
applicant  in  writing  that: 

(1)  The  Application  is  complete  and 
will  be  reviewed;  or 

(2)  That  the  Application  is 
incomplete,  in  which  case  the  missing 
or  incomplete  parts  will  be  specified. 

(c)  flevieiv  process.  The  Assistant 
Secretary  or  his  or  her  designee  will 
review  each  complete  Application  for  a 
Certification  and  any  included 
supporting  materials.  In  performing  this 
function,  the  Assistant  Secretary  or  his 
or  her  designee  may,  but  is  not  required 
to: 

(1)  Request  additional  information 
from  the  Seller; 

(2)  Meet  with  representatives  of  the 
Seller; 

(3)  Consult  with,  and  rely  upon  the 
expertise  of,  any  other  federal  or 
nonfederal  entity;  and 

(4)  Perform  or  seek  studies  or  analyses 
of  the  technology. 

(d)  Recommendation  of  the  Assistant 
Secretary.  Within  90  days  after  receipt 
of  a  complete  Application  for  a 
Certification,  the  Assistant  Secretary 


shall  make  one  of  the  following 
recommendations  to  the  Under 
Secretary  regarding  such  Application: 
that  the  Application  be  approved  and  a 
Certification  be  issued  to  the  Seller;  that 
the  Seller  be  notified  that  the 
technology  is  potentially  eligible  for  a 
Certification,  but  that  additional 
specified  information  is  needed  before  a 
decision  may  be  reached;  or  that  the 
Application  be  denied.  The  Assistant 
SeCTetary  may  extend  the  time  period 
beyond  90  days  upon  notice  to  the 
Seller;  the  Assistant  Secretary  is  not 
required  to  provide  a  reason  or  cause  for 
such  extension. 

(e)  Action  by  the  Under  Secretary. 
Within  30  days  after  receiving  a 
recommendation  ftt)m  the  Assistant 
Secretary  pursuant  to  paragraph  (d)  of 
this  section,  the  Under  Secretary  shall 
take  one  of  the  following  actions: 
approve  the  Application  and  issue  an 
appropriate  Certification  to  the  Seller; 
notify  the  Seller  in  writing  that  the 
technology  is  potentially  ehgible  for  a 
Certification,  but  that  additional 
specified  information  is  needed  before  a 
decision  may  be  reached;  or  deny  the 
Application,  and  notify  the  Seller  in 
writing  of  such  decision.  The  Under 
Secretary  may  extend  the  time  period 
beyond  30  days  upon  notice  to  the 
Seller,  and  the  Under  Secretary  is  not 
required  to  provide  a  reason  or  cause  for 
such  extension.  The  Under  Secretary's 
decision  shall  be  final  and  not  subject 
to  review,  except  at  the  discretion  of  the 
Under  Secretary. 

(f)  Designation  is  a  pre-condition.  The 
Under  Secretary  may  approve  an 
Application  for  a  Certification  only  if 
the  Under  Secretary  has  also  approved 
an  Application  for  a  Designation  for  the 
same  technology  under  §  25.3. 

(g)  Term  of  certification:  renewal.  A 
Certification  shall  be  valid  and  effective 
for  the  same  period  of  time  for  which 
the  related  Designation  is  issued,  and 
shall  terminate  upon  the  termination  of 
such  related  Designation.  The  Seller 
may  apply  for  renewal  of  the 
Certification  in  connection  with  an 
application  for  renewal  of  the  related 
Designation.  An  application  for  renewal 
must  be  made  using  the  "Application 
for  Certification  of  an  Approved  Product 
for  Homeland  Seciu-ity"  form  issued  by 
the  Under  Secretary. 

(h)  Application  of  certification  to 
licensees.  Any  Certification  shall  apply 
to  any  other  person  or  entity  to  which 
the  Seller  licenses  (exclusively  or 
nonexclusively)  the  right  to 
manufactxu«  and  sell  the  technology,  in 
the  same  manner  and  to  the  same  extent 
that  such  Certification  applies  to  the 
Seller,  effective  as  of  the  date  of 
commencement  of  the  license,  provided 
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that  the  Seller  notifies  the  Under 
Secretary  of  such  license  by  submitting, 
within  30  days  after  such  date  of 
conunencement,  a  "Notice  of  License  of 
Approved  Anti-terrorism  Technology" 
form  issued  by  the  Under  Secretary.  The 
Under  Secretary  shall  make  this  form 
available  at  http://www.dhs.gov  and  by 
mail  upon  request  sent  to:  Directorate  of 
Science  and  Technology,  SAFETY  Act/ 
room  4320,  Department  of  Homeland 
Security,  Washington,  DC  20528.  Such 
notification  shall  not  be  required  for  any 
licensee  listed  as  a  Seller  on  the 
applicable  Certification. 

(i)  Transfer  of  certification.  In  the 
event  of  any  permitted  transfer  and 
assignment  of  a  Designation,  any  related 
Certification  for  the  same  anti-t6rrorism 
technology  shall  automatically  be 
deemed  to  be  transferred  and  assigned 
to  the  same  transferee  to  which  such 
Designation  is  transferred  and  assigned. 
The  transferred  Certification  will 
continue  to  apply  to  the  transferor  with 
respect  to  all  transactions  and 
occurrences  that  occurred  through  the 
time  at  which  such  transfer  and 
assignment  of  the  Certification  became 
effective. 

(j)  Issuance  of  certificate;  approved 
product  list.  For  anti-terrorism 
technology  reviewed  and  approved  by 
the  Under  Secretary  and  for  which  a 
Certification  is  issued,  the  Under 
Secretary  shall  issue  a  certificate  of 
conformance  to  the  Seller  and  place  the 
anti-terrorism  technology  on  an 
Approved  Product  List  for  Homeland 
Secm-ity. 

=>. 

§  25.8    Confidentiality  and  protection  of 
intellectual  property. 

The  Secretary,  in  consultation  with 
the  Office  of  Management  and  Budget 
and  appropriate  Federal  law 


enforcement  and  intelligence  officials, 
and  in  a  manner  consistent  with 
existing  protections  for  sensitive  or 
classified  information,  shall  establish 
confidentiality  protocols  for 
maintenance  and  use  of  information 
submitted  to  the  Department  under  the 
SAFETY  Act  and  this  Part.  Such 
protocols  shall,  among  other  things, 
ensure  that  the  Department  will  utilize 
all  appropriate  exemptions  from  the 
Freedom  of  Information  Act. 

§25.9    Definitions. 

Assistant  Secretary— The  term 
"Assistant  Secretary"  means  the 
Assistant  Secretary  for  Plans,  Programs, 
and  Budget  of  the  Department  of 
Homeland  Security  Directorate  of 
Science  and  Technology,  or  such  other 
official  of  such  Directorate  as  may  be 
designated  from  time  to  time  by  the 
Under  Secretary. 

Certification — The  term 
"Certification"  means  (unless  the 
context  requires  otherwise)  a 
certification  that  a  qualified  anti- 
terrorism technology  for  which  a 
Designation  has  been  issued  will 
perform  as  intended,  conforms  to  the 
Seller's  specifications,  and  is  safe  for 
use  as  intended. 

Contractor— The  term  "contractor"  of 
a  Seller  means  any  person  or  entity  with 
whom  or  with  which  the  Seller  has 
entered  into  a  contract  relating  to  the 
manufacture,  sale,  use,  or  operation  of 
anti-terrorism  technology  for  which  a 
Designation  is  issued  (regardless  of 
whether  such  contract  is  entered  into 
before  or  after  the  issuance  of  such 
Designation),  including,  without 
limitation,  an  independent  laboratory  or 
other  entity  engaged  in  testing  or 
verifying  the  safety,  utility, 
performance,  or  effectiveness  of  such 


technology,  or  the  conformity  of  such 
technology  to  the  Seller's  specifications. 

Designation — The  term  "Designation" 
means  a  designation  of  a  qualified  anti- 
terrorism technology  under  the  SAFETY 
Act  issued  by  the  Under  Secretary  under 
authority  delegated  by  the  Secretary  of 
Homeland  Security. 

Loss — The  term  "loss"  means  death, 
bodily  injury,  or  loss  of  or  damage  to 
property,  including  business 
interruption  loss  (which  is  a  component 
of  loss  of  or  damage  to  property). 

Physical  Harm — The  term  "physical 
harm"  as  used  in  the  Act  shall  mean  a 
physical  injury  to  the  body  that  caused, 
either  temporarily  or  permanently, 
partial  or  total  physical  disability, 
incapacity  or  disfigiu-ement.  In  no  event 
shall  physical  harm  include  mental 
pain,  anguish,  or  suffering,  or  fear  of 
injury. 

SAFETY  Act  or  Act— The  term 
"SAFETY  Act"  or  "Act"  means  the 
Support  Anti-terrorism  by  Fostering 
Effective  Technologies  Act  of  2002, 
enacted  as  Subtitle  G  of  Title  VIII  of  the 
Homeland  Security  Act  of  2002,  Public 
Law  107-296. 

Se77er— The  term  "Seller"  means  any 
person  or  entity  that  sells  or  otherwise 
provides  anti-terrorism  technology  to 
Federal  and  non-Federal  Government 
customers  for  which  a  Designation  has 
been  issued  under  this  Part  (unless  the 
context  requires  otherwise). 

Under  Secretary^The  term  "Under 
Secretary"  means  the  Under  Secretary 
for  Science  and  Technology  of  the 
Department  of  Homeland  Security. 

Dated:  July  7,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
[FR  Doc.  03-17561  Filed  7-8-03;  11:58  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  94P-0036] 
RIN  0910-AB66 

Food  l^t)eling:  Trans  Fatty  Acids  In 
Nutrition  Labeling,  Nutrient  Content 
Claims,  and  Health  Claims 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  its 
regulations  on  nutrition  labeling  to 
require  that  frans  fatty  acids  be  declared 
in  the  nutrition  label  of  convendonal 
foods  and  dietary  supplements  on  a 
separate  line  immediately  under  the  line 
for  the  declaration  of  saturated  fatty 
acids.  This  action  responds,  in  part,  to 
a  citizen  petition  from  the  Center  for 
Science  in  the  Public  Interest  (CSPI). 
This  rule  is  intended  to  provide 
information  to  assist  consumers  in 
mainteiining  healthy  dietary  practices. 
Those  sections  of  the  proposed  rule 
pertaining  to  the  definition  of  nutrient 
content  claims  for  the  "free"  level  of 
trans  fatty  acids  and  to  limits  on  the 
amounts  of  trans  fatty  acids  wherever 
saturated  fatty  acid  limits  are  placed  on 
nutrient  content  claims,  health  claims, 
and  disclosure  and  disqualifying  levels 
are  being  withdrawn.  Further,  the 
agency  is  withdrawing  the  proposed 
requirement  to  include  a  footnote 
stating:  "Intake  of  trans  fat  should  be  as 
low  as  possible."  Issues  related  to  the 
possible  use  of  a  footnote  statement  in 
conjunction  with  the  trans  fat  label 
declaration  or  in  the  context  of  certain 
nutrient  content  and  health  claims  that 
contain  messages  about  cholesterol- 
raising  fats  in  the  diet  are  now  the 
subject  of  an  advance  nodce  of  proposed 
rulemaking  (ANPRM)  which  is 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

DATES:  This  rule  is  effective  January  1 , 
2006. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Schrimpf,  Center  for  Food  Safety  and 
Applied  Nutrition  {HFS-832),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2373. 
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D.  Full  Employment  and  Job  Creation 

E.  Exports 

XII.  Environmental  Impact 

XIII.  Paperwork  Reduction  Act 

XIV.  Federalism 

XV.  References 

I.  Background 

A.  Nutrition  Labeling 

The  Nutrition  Labeling  and  Education 
Act  of  1990  (the  1990  amendments) 
(Public  Law  101-535)  amended  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  to  provide,  among  other  things, 
that  certain  nutrients  and  food 
components  be  included  in  nutrition 
labeling.  Section  403(q)(2)(A)  and 
(q)(2)(B)  (21  U.S.C.  343(q)(2)(A)  and 
{q)(2){B))  of  the  act  state  that  the 
Secretary  of  Healdi  and  Human  Services 
(the  Secretary)  (and,  by  delegation, 
FDA)  can,  by  regulation,  add  or  delete 
nutrients  included  in  the  food  label  or 
labeling  if  he  or  she  finds  such  action 


necessary  to  assist  consumers  in 
maintaining  healthy  dietary  practices. 

In  response  to  these  provisions,  in  the 
Federal  Register  of  November  27, 1991 
(56  FR  60366),  FDA  published  a 
proposed  rule  entitled  "Food  Labeling; 
Reference  Daily  Intakes  and  Daily 
Reference  Values;  Mandatory  Status  of 
Nutrition  Labeling  and  Nutrient  Content 
Revision."  In  that  document,  the  agency 
proposed  to  require  that  foods  bear 
nutrition  labeling  listing  certain 
nutrients  and  the  amount  of  those 
nutrients  in  a  serving  of  the  food.  Given 
the  scientific  knowledge  about  trans 
fatty  acids  at  the  time,  FDA  did  not 
propose  to  require  that  trans  fatty  acids 
be  listed.  However,  FDA  requested 
comments  on  whether  the  listing  of 
trans  fatty  acids  should  be  voluntary  (56 
FR  60366  at  60371).  (Note:  tiu-oughout 
this  preamble,  FDA  has  used  the  term 
"trans  fatty  acids"  and  "trans  fat" 
interchangeably;  likewise,  for  the  terms 
"saturated  fatty  acids,"  and  "saturated 
fat"). 

In  the  Federal  Register  of  January  6,  • 
1993  (58  FR  2079).  FDA  issued  a  final 
rule  implementing  the  1990 
amendments  entitled  "Food  Labeling; 
Mandatory  Status  of  Nutrition  Labeling 
and  Nutrient  Content  Revision,  Format 
for  Nutrition  Label"  that  prescribes  how 
nutrition  labeling  is  to  be  provided  on 
foods  that  are  regulated  by  the  agency. 
In  that  document,  the  agency  required 
the  declaration  of  total  fat  and  saturated 
fat  in  the  nutrition  label,  with  the 
declaration  of  both  monounsaturated  fat 
and  polyunsatiu-ated  fat  (both  defined  as 
the  cis  isomers  only)  required,  when 
claims  are  made  about  fatty  acids  and 
cholesterol.  Based  on  its  review  of  the 
conunents,  the  agency  stated  that  it  was 
premature  to  include  trans  fatty  acids  in 
nutrition  labeling  because  of  a  lack  of 
agreement  on  the  dietary  implications  of 
trans  fatty  acid  intake.  However,  the 
agency  acknowledged  that  it  might  be 
necessary  to  revisit  the  labeling  of  trans 
fatty  acids  in  the  future  (58  FR  2079  at 
2090-2092). 

FDA  received  a  citizen  petition,  dated 
February  14,  1994,  from  CSPI  (docket 
number  94P-0036/CP1)  stating  that  an 
increasing  body  of  evidence  suggests 
that  dietary  trans  fatty  acids  raise  blood 
cholesterol  levels,  thereby  increasing 
the  risk  of  coronary  heart  disease  (CHD). 
The  petitioner  argued  that  the  1993  final 
rules  implementing  the  1990 
amendments  do  not  adequately  reflect 
the  effect  of  dietary  trans  fatty  acids  on 
CHD  and  that  label  values  for  saturated 
fat  underestimate  the  total  amount  of 
"heart-xmhealthy"  fats  because  trans 
fatty  acids  are  not  declared.  CSPI 
requested  that  FDA  amend  the 
definition  of  saturated  fat  in 
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§  101.9(c)(2){i)  (21  CFR  101.9(c)(2)(i))  to 
include  trans  fatty  acids  so  that  the 
declaration  of  satiu-ated  fat  on  the 
nutrition  label  would  provide 
consumers  with  complete  infonnatiovi 
on  all  "heart-unhealthy"  fatty  acids.  In 
addition,  the  petitioner  requested  that 
all  satiuated  fat  claims  in  §  101.62(c)  (21 
CFR  101.62(c)),  the  saturated  fat 
threshold  on  all  cholesterol  claims  in 
§  101.62(d),  the  claims  for  "lean"  and 
"extra  lean"  in  §  101.62(e),  and 
disqualification  and  disclosure  levels 
for  health  and  nutrient  content  claims 
be  amended  to  reflect  the  combined 
levels  of  satiuated  and  trans  fatty  acids. 
Further,  CSPI  requested  that  FDA:  (1) 
Limit  "vegetable  oil"  claims  (e.g., 
"made  with  vegetable  oil")  to  foods  that 
are  low  in  both  saturated  and  trans  fatty 
acids,  and  (2)  require  that  "partially 
hydrogenated"  fat  be  listed  on  food 
labels  as  "partially  saturated." 

On  July  13,  1998,  CSPI  amended  its 
petition  in  a  way  that  would  maintain 
the  definition  of  satiu-ated  fat  in 
§  101,9(c)(2)(i),  yet  provide  consumers 
with  information  on  the  trans  fatty  acid 
content  of  the  food.  Specifically,  CSPI 
suggested  that  FDA  either:  (1)  Disclose 
the  sum  of  trans  and  saturated  fats  next 
to  the  term  "saturated  fat*"  with  an 
asterisk  at  the  bottom  of  the  label  that 

states  "contains grams  of  trans  fat," 

or  (2)  disclose  the  sum  of  trans  and 
saturated  fats  next  to  the  term 
"saturated  +  trans  fat"  when  trans  fat 
was  piresent. 

hi  response  to  CSPI's  petition,  FDA 
issued  a  proposed  rule  in  the  Federal 
Register  of  November  17,  1999  (64  FR 
62746),  entitled  "Food  Labeling:  Trans 
Fatty  Acids  in  Nutrition  Labeling, 
Nutrient  Content  Claims,  and  Health 
Claims"  (hereinafter  identified  as  "the 
November  1999  proposal").  In  that 
document,  FDA  proposed  to  amend  its 
nutrition  labeling  regulations  to  require 
that  the  amount  of  trans  fatty  acids  in 
a  food,  including  dietary  supplements, 
be  included  in  the  amount  and  percent 
Daily  Value  (%DV)  declared  for 
saturated  fatty  acids,  with  a  footnote 
indicating  the  amount  of  trans  fatty 
acids  in  a  serving  of  the  product,  when 
the  product  contains  0.5  or  more  grams 
(g)  trans  fatty  acids  per  serving.  FDA 
reviewed  recent  research  that  showed 
that  consumption  of  diets  containing 
trans  fatty  acids,  like  diets  containing 
saturated  fats,  resv^lts  in  increased 
serum  low-density  lipoprotein 
cholesterol  (LDL-C),  a  major  risk  factor 
for  CHD.  The  proposed  rule  was  issued 
to  assist  consumers  in  maintaining 
healthy  dietary  practices  (64  FR  62746 
at  62754). 


B.  Nutrient  Content  and  Health  Qaims 

In  the  Federal  Register  of  November 
27,  1991  (  56  FR  60478),  FDA  also 
published  a  proposed  rule  entitled 
"Food  Labeling:  Definitions  of  Nutrient 
Content  Claims  for  the  Fat,  Fatty  Acid, 
and  Cholesterol  Content  of  Fodd." 
Although  the  agency  proposed 
definitions  for  fat.  fatty  acid,  and 
cholesterol  nutrient  content  claims,  it 
did  not  propose  a  definition  for  the 
nutrient  content  claim  "saturated  fat 
free."  However,  the  comments  in 
response  to  that  proposal  recommended 
that  FDA  define  the  claim  "saturated  fat 
free." 

In  the  Federal  Register  of  January  6, 
1993  (58  FR  2302).  FDA  issued  a  final 
rule  entitled  "Food  Labeling:  Nutrient 
Content  Claims,  General  Principles, 
Petitions,  Definition  of  Terms; 
Definition  of  Nutrient  Content  Claims 
for  the  Fat,  Fatty  Acid,  and  Cholesterol 
Content  of  Food,"  (hereinafter  the 
"nutrient  content  claims  final  rule").  In 
that  rule,  the  agency  stated  that  it  did 
not  set  a  trans  fat  criterion  for  most 
claims  because  the  evidence  suggesting 
that  trans  fatty  acids  raise  serum 
cholesterol  was  inconclusive  at  that 
time  (58  FR  2302  at  2332  and  2340). 
However,  FDA  did  set  a  trans  fat 
criterion  for  the  "saturated  fat  fi^e" 
claim  stating  that  "because  of  the 
uncertainty  regarding  this  issue,  the  fact 
that  consumers  would  expect  a  food 
bearing  a  'saturated  fat  ft^e'  claim  to  be 
free  of  saturated  fat  and  other 
components  that  significantly  raise 
serum  cholesterol,  and  the  potential 
importance  of  a  saturated  fat  free  claim, 
the  agency  believes  that  it  would  be 
misleading  for  products  that  contain 
measurable  amounts  of  trans  fatty  acids 
to  bear  a  'saturated  fat  free'  claim"  (58 
FR  2302  at  2332).  The  trans  fat  criterion 
for  the  claim  "saturated  fat  fi^e"  was  set 
at  a  level  not  to  exceed  1  percent  of  total 
fat  in  the  food  (58  FR  2302  at  2419).  The 
agency  stated  that  1  percent  was  the 
appropriate  threshold  because  analytical 
methods  for  measuring  trans  fatty  acids 
below  that  level  were  not  reliable  (58  FR 
2302  at  2332).  This  acUon  was  taken 
under  the  authority  of  section 
403(r)(2)(A)(vi)  of  the  act,  which 
prohibits  a  claim  if  it  is  misleading  in 
light  of  the  level  of  another  nutrient  in 
the  food. 

Some  comments  that  FDA  received 
after  publication  of  the  nutrient  content 
claims  final  rule  objected  to  the  1 
percent  criterion  for  trans  fatty  acids  in 
the  definition  of  "saturated  fat  free." 
One  comment  pointed  out  that  a  cookie 
containing  1.5  g  of  total  fat  would  be 
allowed  to  have  only  0.015  g  of  trans 
fatty  acids,  an  amoimt  that  could  not  be 


accurately  measured.  In  response  to 
these  comments,  in  the  Federal  Register 
of  August  18,  1993  (58  FR  44u20  at 
44032).  the  agency  amended  the 
definition  of  "saturated  fat  free"  to 
require  that  a  food  contain  less  than  0.5 
g  of  trans  fatty  acids  in  addition  to  less 
than  0.5  g  of  saturated  fat  per  reference, 
amount  customarily  consumed 
(hereinafter  referred  to  as  "reference 
amount")  and  per  labeled  ser\'ing  to  be 
eligible  to  bear  the  claim. 

In  the  November  1999  proposal.  FDA 
concluded  that  dietary  trans  fatty  acids 
have  adverse  effects  on  blood 
cholesterol  measures  that  are  predictive 
of  CHD  risk  (64  FR  62746  at  62754). 
Consequently,  to  avoid  misleading 
claims,  the  agency  proposed  that  the 
amoimt  of  trans  fatty  acids  be  limited 
wherever  saturated  fat  limits  are  placed 
on  nutrient  content  claims,  health 
claims,  or  disclosure  and  disqualifying 
levels.  In  the  November  1999  proposal, 
the  agency  did  not  propose  to  take 
action  requested  by  CSPI  to  amend 
§  101.65(c)(3)  (21  CFR  101.65(c)(3))  to 
state  that  "made  with  vegetable  oil"  is 
an  implied  claim  that  the  product  is  low 
in  saturated  fat  and  trans  fats  combined 
(64  FR  62746  at  62762)  because  the 
agency  proposed  to  amend  nutrient 
content  claims  for  saturated  fat  to 
include  a  trans  fatty  acid  criterion.  The 
agency  stated  that  the  proposed 
amendments  to  nutrient  content  claims 
and  the  requirements  for  implied 
nutrient  content  claims  in  §  101.65(c)(3) 
adequately  addressed  the  petitioner's 
request. 

In  addition,  in  the  November  1999 
proposal,  FDA  requested  comment  on 
whether  "trans  fat  free"  claims  would 
help  consumers  maintain  healthy 
dietary  practices  and  whether  they 
would  provide  incentive  to  the  food 
industry  to  reduce  the  amount  of  trans 
fat  in  the  food  supply  (64  FR  62746  at 
62759).  FDA  proposed  a  definition  for 
the  trans  fat  free  claim.  FDA  concluded 
that  there  was  no  basis  for  defining  "low 
trans  fat"  without  quantitative 
recommendations  for  daily  intake  of 
trans  fat.  Further,  FDA  did  not  define  a 
"reduced  trans  fat"  claim  because  it  was 
concerned  that  a  reduced  trans  fat  claim 
would  detract  from  educational 
messages  that  emphasize  lower  intakes  , 
of  saturated  fat.  Persons  who  believed 
that  a  "reduced  trans  fat"  claim  would 
be  useful  were  advised  to  submit  a 
petition  under  §  101.69  (21  CFR  101.69). 
In  the  November  1999  proposal,  FDA 
proposed  to  deny  CSPI's  request  that  the 
agency  require  that  "partially 
hydrogenated"  fat  be  listed  as  "partially 
saturated"  fat  (64  FR  62746  at  62762). 
Among  other  reasons,  the  agency  stated 
that  "hydrogenated"  and  "partially 
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hydrogenated"  are  not  intended  to 
describe  the  nutritional  properties  of  the 
fat  or  oil.  It  explained  that  the  purpose 
of  the  ingredient  statement  is  to  identify 
the  ingredients  in  a  food  by  listing  the 
common  or  usual  names  of  each 
ingredient  (64  FR  62746  at  62762- 
62763). 

Comments  to  the  November  1999 
proposal  requested  that  the  final  rule 
define  the  nutrient  content  claim 
"reduced  trans  fat."  Other  comments 
suggested  a  "reduced  saturated  fat" 
claim  that  would  be  defined  as  a 
reduction  of  saturated  and  trans  fats 
combined.  The  agency  considered  these 
comments  and  determined  that  all 
interested  parties  should  have  an 
opportunity  to  comment  on  whether  the 
final  rule  should  define  claims  that 
address  reduced  levels  of  trans  fat. 
Therefore,  FDA  reopened  the  comment 
period  for  the  November  1999  proposal 
on  December  5,  2000,  for  a  period  of  45 
days  (65  FR  75887)  stating  that  it  would 
consider  only  comments  that  addressed 
"reduced  trans  fat"  and  "reduced 
saturated  and  trans  fat"  claims. 

Subsequent  to  FDA's  November  1999 
proposal,  the  Institute  of  Medicine  of 
the  National  Academy  of  Sciences 
(lOM/NAS)  issued  a  report  entitled 
"Dietary  Reference  Intakes  for  Energy, 
Carbohydrate,  Fiber,  Fat,  Fatty  Acids, 
Cholesterol,  Protein  and  Amino  Acids" 
(the  lOM/NAS  macronutrient  report) 
(Ref.  140)  and  found,  similar  to  the 
effect  of  saturated  fat,  "a  positive  linear 
trend"  between  trans  fattj'  acid  intake 
and  total  and  LDL-C  concentrations, 
and  therefore  increased  risk  of  CHD. 
Because  trans  fats  are  unavoidable  in 
ordinary  diets,  the  lOM/NAS  report 
recommended  that  "trans  fat 
consimiption  be  as  low  as  possible 
while  consuming  a  nutritionally 
adequate  diet."  Likewise,  the 
conclusions  in  two  other  scientific 
reports,  which  became  available 
subsequent  to  the  November  1999 
proposal,  i.e.,  the  Dietary  Guidelines  for 
Americans,  2000  (Ref.  88)  and 
guidelines  from  the  National  Cholesterol 
Education  Program  (NCEP)  (Ref.  89), 
were  similar  with  recommendations  to 
limit  trans  fat  intake  in  the  diet. 
Although  the  lOM/NAS  report  (Ref.  140) 
underscored  the  relationship  between 
the  intake  of  trans  fat  and  the  increased 
risk  for  heart  disease  and  emphasized 
that  consumers  need  to  limit  trans  fat  in 
their  diets,  it  did  not  provide  a  Dietary 
Reference  Intake  (DRI)  value  for  trans  fat 
or  information  that  FDA  believes  is 
sufficient  to  support  the  agency's 
establishing  a  Daily  Reference  Value 
(DRV)  or  other  information  on  the  label, 
such  as  a  %DV,  for  trans  fat. 


In  response  to  the  recommendations 
of  the  new  scientific  reports  to  limit  the 
intake  of  trans  fat  and  to  provide 
consumers  with  label  information  that 
may  better  assist  them  in  understanding 
the  quantitative  declaration  of  trans  fat 
in  the  context  of  a  total  daily  diet,  FDA 
reopened  the  comment  period  of  the 
November  1999  proposal  for  a  period  of 
30  days  (67  FR  69171,  November  15, 
2002).  In  that  document  the  agency 
proposed  to  require  an  asterisk  (or  other 
symbol)  in  the  %DV  column  for  trans 
fat,  when  it  is  listed,  that  is  tied  to  a 
similar  symbol  at  the  bottom  of  the 
Nutrition  Facts  box  that  is  followed  by 
the  statement  "Intake  of  trans  fat  should 
be  as  low  as  possible."  The  agency 
stated  that  the  statement  is  taken  from 
the  lOM/NAS  macronutrient  report  and 
is  consistent  with  the  dietary  guidance 
in  the  other  recent  scientific  reports 
identified  in  that  document  (67  FR 
69171  at  69172). 

In  the  November  15,  2002,  Federal 
Register  document  to  reopen  the 
comment  period  the  agency  also  stated 
that  it  would  consider  the  exercise  of  its 
enforcement  discretion  for  those 
manufacturers  who  wanted  to  begin 
labeling  the  trans  fat  content  of  food 
products  prior  to  publication  of  the  final 
rule  (67  FR  69171  at  69172).  The  agency 
cautioned  manufacturers  that  the  trans 
fat  final  rule  may  differ  from  what  was 
being  proposed  in  the  November  15, 
2002,  document  to  reopen  the  comment 
period  and  that  manufacturers  would 
then  be  required  to  change  their  labels 
to  conform  to  the  final  rule. 

C.  Comments 

FDA  received  over  1 ,650  letters  in 
response  to  the  November  1999 
proposal,  over  45  letters  in  response  to 
the  December  5,  2000,  notice  reopening 
the  comment  period,  and  over  25  letters 
in  response  to  the  November  15,  2002, 
proposal  and  notice  to  reopen  the 
conunent  peripd.  Each  of  these  letters 
contained  one  or  more  comments. 
Responses  were  received  from  industry, 
trade  associations,  consumers, 
consumer  advocacy  organizations, 
academia,  health  care  professionals, 
professional  societies,  city  and  State 
governments,  other  Federal  agencies, 
and  other  coimtries.  Some  of  the 
comments  supported  the  proposal 
generally  or  supported  aspects  of  the 
proposal.  Other  comments  objected  to 
specific  provisions  and  requested 
revisions.  Some  conunents  requested 
that  the  proposal  be  withdrawn  or 
reproposed.  A  few  comments  addressed 
issues  outside  the  scope  of  the  proposal 
and  will  not  be  discussed  her©<'On 
September  18,  2001,  the  Office  of 
Information  and  Regulatory  Affairs 


(OIRA),  Office  of  Management  and 
Budget,  sent  to  the  Secretary  of  the 
Health  and  Human  Services  (the 
Secretary)  a  letter  requesting  that  the 
Secretary  and  FDA  consider  giving 
greater  priority  to  the  November  1999 
proposal  (Ref.  156)  in  light  of  the 
growing  body  of  scientific  evidence 
suggesting  that  consumption  of  trans 
fatty  acids  in  foods  increases  the 
consumer's  risk  of  developing  CHD.  The 
estimated  public  health  benefits  from 
increased  consumer  awareness  of  trans 
fat  content  in  foods  that  were  described 
in  FDA's  preliminary  Regulatory  Impact 
Analysis  in  the  November  1999 
proposal,  and  the  subsequent  evidence 
found  in  more  recent  studies,  strongly 
support  the  interests  of  the  Government 
to  lower  the  incidence  of  and  economic 
burden  of  CHD  in  the  United  States. 
This  final  rule  simunarizes  the  relevant 
comments  that  were  received  in 
response  to  the  November  1999 
proposal  and  provides  the  agency's 
conclusions  regarding  the  labeling  of 
trans  fat  on  the  Nutrition  Facts  panel. 

A  summary  of  the  relevant  comments 
that  pertain  to  nutrition  labeling  of  trans 
fat,  the  agency's  responses  to  the 
comments,  and  a  discussion  of  the 
agency's  conclusions  follow. 

n.  Highlights  of  the  Final  Rule 

In  this  final  rule  and  given  the  current 
state  of  scientific  knowledge,  FDA  is 
requiring  the  mandatory  declaration  in 
the  nutrition  label  of  the  amount  of 
trans  fatty  acids  present  in  foods, 
including  dietary  supplements.  The 
declaration  of  this  nutrient  must  be  on 
a  separate  line  inmiediately  under  the 
declaration  for  saturated  fat  but  it  will 
not  include  a  %DV  that  is  required  for 
some  of  the  other  mandatory  nutrients, 
such  as  saturated  fat.  In  addition,  the 
agency  is  withdrawing  those  sections  of 
the  proposed  rule  pertaining  to  the 
definition  of  nutrient  content  claims  for 
"free"  and  for  "reduced"  levels  of  trans 
fatty  acids,  and  limits  on  the  amounts  of 
trans  fatty  acids,  wherever  saturated 
fatty  acid  limits  are  placed  on  nutrient 
content  claims,  health  claims,  and 
disclosure  and  disqualifying  levels. 
Further,  the  agency  is  withdrawing  the 
proposed  requirement  to  include  a 
footnote  stating:  "Intake  of  trans  fat 
should  be  as  low  as  possible." 

The  action  the  agency  is  taking  in  this 
final  rule  is  based  on  its  evaluation  of 
comments  received  in  response  to  the 
November  1999  proposal,  the  reopening 
of  the  comjment  period  on  November  15, 
2002,  and  on  scientific  evidence  that 
shows  that  consumption  of  trans  fatty 
acids  increases  LDL-C,  a  primary  risk 
factor  for  CHD.  The  scientific  evidence 
includes  current  authoritative  reports, 
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such  as  Dietary  Guidelines  2000  (Ref. 
87),  that  recommend  that  Americans  cut 
back  on  trans  fats  when  reducing  fat 
intake.  The  agency  concludes  that  the 
declaration  of  this  nutrient  on  a  separate 
line,  will  help  consumers  imderstand 
that  trans  fat  is  chemically  distinct  from 
saturated  fat  and  will  assist  them  in 
maintaining  healthy  dietary  practices. 
The  agency  intends  to  promote 
consumer  awareness  and  understanding 
of  the  health  effects  of  trans'fat  as  part 
of  an  educational  program.  FDA  is 
issuing  an  ANPRM  elsewhere  in  this 
issue  of  the  Federal  Register  that  will 
solicit  comment  and  additional 
consumer  research  that  potentially 
could  be  used  to  establish  new  nutrient 
content  claims  about  trans  fat,  to 
establish  qualifying  criteria  for  trans  fat 
in  certain  nutrient  content  claims  and 
health  claims,  and  to  establish 
disclosiue  and  disqualifying  criteria  for 
trans  fat.  In  addition,  the  ANPRM  is 
soliciting  comment  on  whether  it 
should  consider  statements  about  trans 
fat,  either  alone  or  in  combination  with 
satiu-ated  fat  and  cholesterol,  as  a 
footnote  in  the  Nutrition  Facts  panel  or 
as  a  disclosure  statement  in  conjunction 
with  claims  to  enhance  consumer's 
understanding  about  cholesterol-raising 
lipids. 


m.  Legal  Authority 

General  Comments 

FDA  received  a  number  of  comments 
fitjm  trade  associations  and  others  in 
industry  asserting  that  FDA  did  not 
meet  its  burden  under  the  first 
amendment  in  proposing  to  mandate 
nutrition  labeling  of  trans  fat.  Fiulher, 
the  comments  asserted  that  FDA  did  not 
meet  its  first  amendment  biuden  for 
establishing  restrictions  on  specific 
claims  by  virtue  of  how  FDA  defined 
nutrient  content  claims  or  established 
disqualifying  and  disclosure  levels, 
including  the  effects  that  those  actions 
would  have  on  restricting  certain  health 
claims  on  food.  In  addition,  comments 
raised  questions  about  whether  the 
agency's  proposed  action  was  consistent 
with  the  Administrative  Procedxne  Act 
(APA)  and  whether  the  agency  was 
acting  consistent  with  its  authority 
under  the  act. 

As  stated  in  section  VI  of  this 
dociunent,  FDA  is  withdrawing  those 
sections  of  the  rule  pertaining  to  the 
definition  for  nutrient  content  claims 
that  were  proposed,  and  to  limits  on  the 
amounts  of  trans  fatty  acids  wherever 
saturated  fatty  acid  limits  are  placed  on 
nutrient  content  claims,  health  claims, 
and  disclosiu-e  and  disqualifying  levels. 
Further,  the  agency  is  withdrawing  the 
proposed  requirement  to  include  a 


footnote  stating  "Intake  of  trans  fat 
should  be  as  low  as  possible."  The 
agency  provides  an  overview  of 
comments  received  on  these  withdrawn 
sections  in  section  VI  of  this  document, 
and  therefore,  is  not  addressing  those 
comments  here.  Thus,  the  agency  is 
addressing  only  those  comments  that 
pertain  to  legal  issues  about  the  agency's 
action  to  require  mandatory  trans  fat 
labeling. 

A.  Statutory  Authority 

Several  comments  question  whether 
the  agency's  proposed  requirement  for 
mandatory  trans  fat  labeling  would 
prevent  consumer  deception  or  would 
assist  consumers  in  maintaining  healthy 
dietary  practices.  The  comments  suggest 
that  the  data  do  not  support  mandatory 
tmns  fat  labeling,  imless  the  label 
contains  a  nutrient  content  or  health 
claim  related  to  fat  or  cholesterol  or 
unless  poljrunsatiu-ated  fat  or 
monounsaturated  fat  is  voluntarily 
declared  on  the  label.  Specifically,  the 
comments  assert  that  mandatory  trans 
fat  labeling  in  the  absence  of  claims,  or 
statements  about  other  fats,  would  not 
assist  consumers  in  following  healthy 
dietary  practices  or  would  not  prevent 
consiuner  deception. 

A  few  comments  suggest  that  there 
was  no  basis  for  concluding  any  health 
benefit  can  be  expected  from  disclosure 
of  trans  fat  levels  on  foods  when  present 
in  amounts  that  have  not  been  clinically 
shown  to  have  a  material  impact  on 
human  health  or  disclosiue  on  foods 
with  a  trivial  contribution  of  fat. 

Another  comment  argues  that  the 
agency  could  only  require  mandatory 
labeling  of  trans  fat  under  the  statute 
where  the  absence  of  such  labeling 
constitutes  the  omission  of  a  material 
fact  under  section  201  (n)  of  the  act  (21 
U.S.C.  321  (n)),  such  as  when  nutrient 
content  claims  are  made  about 
cholesterol  or  fatty  acids,  or  when 
polyimsaturated  and  monoxmsaturated 
fats  are  voluntary  listed.  A  related 
comment  suggests  that  trans  fat  labeling 
would  be  appropriate  where  the 
declaration  of  "total  fat"  and  "satiirated 
fat,"  that  did  not  explicitiy  include 
trans  fat.  were  established  as  misleading 
under  section  201  (n)  of  the  act  (without 
tmns  fat  listed).  The  comment  seems  to 
suggest  that  the  declaration  of  "total  fat" 
and  "saturated  fat"  in  that  situation 
would  be  misleading  if  the  actual 
nutrition  contribution  from  trans  fat  that 
such  products  make  to  the  diet  was 
greater  in  comparison  to  other  products. 
In  addition,  one  comment  suggests  that 
mandatory  nutrition  labeling  of  tmns  fat 
can  only  be  "material"  where  there  is 
sufficient  tmns  fat  present  in  the  food  to 
significantiy  impact  the  overall  fatty 


acid  contribution  that  the  food  makes  to 
the  diet,  such  that  only  having  total  fat 
and  saturated  fat  on  the  label  would 
misrepresent  the  nutritional  value  of  the 
product  in  a  material  way. 

FDA  believes  it  has  adequate 
authority  to  adopt  this  rule.  FDA's 
authority  under  the  act  to  require  tmns 
fat  labeling  includes  sections  201  (n), 
403(a)(1)  and  (q),  and  701(a)  of  the  act 
(21  U.S.C.  371(a)).  FDA  has  authority 
under  section  701(a)  of  the  act  to  issue 
regulations  for  the  efficient  enforcement 
of  the  act.  FDA  can  require  labeling  of    - 
certain  facts  that  are  material  in  light  of 
representations  made  in  the  labeling  or 
with  respect  to  consequences  which 
may  result  froifl  the  use  of  the  article  in 
order  for  a  product  not  to  be  misbranded 
under  sections  201(n)  and  403(a)  of  the 
act.  Further,  under  section  403(q)(2)(A) 
of  the  act,  the  Secretary  (and  FDA,  by 
delegation)  may  require  that  information 
relating  to  a  nutrient  be  in  the  labeling 
of  food  for  the  purpose  of  "providing 
information  regarding  the  nutritional 
value  of  such  food  that  will  assist 
consumers  in  maintaining  healthy 
dietary  practices." 

The  agency  believes  that  the  data  in 
the  record  supports  mandatory  tmns  fat 
labeling  to  ensure  that  consmners  are 
not  misled  and  are  adequately  informed 
about  the  product's  attributes. 
Accordingly,  FDA  believes  that 
mandatory  tmns  fat  labeling  is 
necessary  for  foods  not  to  be 
misbranded  under  section  403(a)  of  the 
act.  The  absence  of  information  about 
the  content  of  tmns  fat  in  foods  that  are 
subject  to  mandatory  labeling  would 
constitute  an  omission  of  a  material  fact 
imder  section  201  (n)  of  the  act. 

Under  the  act,  the  agency  has  the 
mandate  to  ensure  that  labeling 
provides  truthful  and  nonmisleading 
information  to  consumers.  Thus,  the  law 
provides  the  agency  with  authority  to 
require  specific  label  statements  when 
needed  for  reasons  other  than  to  ensure 
the  safe  use  of  food.  Under  section 
403(a)(1)  of  the  act,  a  food  is 
misbranded  if  its  labeling  is  false  or 
misleading  in  any  particular.  Section 
201  (n)  of  the  act  ampHfies  what  is 
meant  by  "misleading"  in  section 
403(a)(1)  of  the  act.  Section  201  (n)  of  the 
act  states  that,  in  determining  whether 
labeling  is  misleading,  the  agency  shall 
take  into  account  not  only 
representations  made  about  the  product, 
but  also  the  extent  to  which  the  labeling 
fails  to  reveal  facts  material  in  light  of 
such  representations  made  or  suggested 
in  the  labeling  or  material  with  respect 
to  consequences  which  may  result  from 
use  of  the  article  to  which  the  labeling 
relates  imder  the  conditions  of  use 
prescribed  in  the  labeling  or  under  such 
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conditions  of  use  as  are  customary  or 
usual  (see  §  1.21  (21  CFR  1.21)).  Thus, 
the  omission  of  certain  material  facts 
from  the  label  or  labeling  of  a  food 
causes  the  product  to  be  misbranded 
within  the  meaning  of  21  U.S.C. 
343(a)(1)  and  321(n). 

In  general,  the  agency  believes  the 
concept  of  "material  fact"  is  one  that 
must  be  applied  on  a  case-by-case  basis. 
The  agency  has  required  special  labeling 
in  cases  where  information  is  necesseuy 
to  ensure  that  consumers  are  aware  of 
special  health  risks  associated  with 
consumption  of  a  particular  product. 
For  example,  although  protein  products 
intended  for  use  in  weight  reduction  are 
not  inherently  unsafe,  FOA  requires  a 
warning  statement  for  such  products 
that  states,  in  part,  that  very  low  calorie 
protein  diets  may  cause  serious  illness 
or  death.  Another  example  of  required 
information  is  the  use  of  the  term  "milk 
derivative"  following  the  ingredient 
declaration  of  sodium  caseinate  when 
used  in  a  product  labeled  "non  dairy" 
(21  CFR  101. 4(d)).  > 

Consumption  of  trans  fat  results  in 
consequences  to  the  consxuner. 
Consumers  may  increase  or  decrease 
their  risk  of  CHD  based  on  the  level  of 
trans  fat  in  their  diets.  Thus,  the 
presence  or  absence  of  trans  fat  in  a 
food  product  is  a  material  fact  under 
section  201  (n)  of  the  act. 

Consumers  must  know — and  the 
agency  believes  is  material  information 
that  the  reasonable  consumer  should 
know — the  amount  of  trans  fat  in  food 
products  that  they  select  as  part  of  their 
total  daily  diet  to  choose  products  that 
would  allow  them  to  reduce  their  intake 
of  tmns  fat,  and  thus,  reduce  the  risk  of 
CHD.  Section  IV  of  this  document 
discusses  the  scientific  evidence  for 
why  trans  fat  consumption  places 
consumers  at  risk  for  CHD.  Absent 
mandatory  labeling,  consumers  would 
not  be  able  to  understand  the  relative 
contribution  that  foods  make  to  their 
total  daily  intake  of  trans  fat.  First, 
because  polyimsaturated  and 
monounsaturated  fats  are  not  subject  to 
mandatory  labeling,  simply  including 
tmns  fat  as  part  of  the  total  fat 
contribution  would  not  allow 
consvuners  to  calculate  the  trans  fat 
content  by  finding  the  difference 
between  the  sum  total  of  all  the 
mandatory  fats  listed  on  the  label  and 


'  FDA's  regulation  regarding  the  bilure  to  reveal 
material  facts  (§  1.21)  states  that  ■•affirmative 
disclosure  of  material  facts  *   *   *  may  be  required, 
among  other  appropriate  regulatory  procedures,  by 
*  *   *  regulations  in  this  chapter  promulgated 
pursuant  to  section  701(a)  of  the  act;  or  direct  court 
enforcement  action  (emphasis  added)."  Thus, 
establishing  a  requirement  for  mandatory  trans  fat 
labeling  is  consistent  with  §  1.21. 


the  total  fat  content.  Second,  even  if  all 
component  fats  were  required  to  be 
listed,  it  would  not  be  realistic  to  expect 
consumers  to  do  such  calculations  on 
each  product  to  compare  the  relative 
trans  fat  contribution  of  each.  Further, 
the  fact  that  an  individual  food  product 
may  contain  zero  gram  trans  fat  is  still 
a  "material  fact"  for  that  food.  In  the 
context  of  mandatory  labeling  of 
nutrients  in  a  nutrition  facts  panel,  the 
relative  contribution  of  various  food 
products  to  the  total  day's  consumption 
of  a  heart  unhealthy  fat  is  important  for 
consumers  "to  readily  observe  and 
comprehend  the  information  and  to 
understand  the  relative  significance  of 
that  information  in  the  context  of  the 
total  daily  diet"  (section  2(b)(1)(A)  of 
Public  Law  101-535).  Further,  foods  in 
which  trans  fat  has  replaced  saturated 
fat  would  appear  to  be  heart  healthy 
based  on  the  satiu^ted  fat  grams  listed 
on  the  nutrition  facts  panel,  when,  in 
fact,  such  foods  may  not  be  heart 
healthy  due  to  the  large  contribution  of 
trans  fat  to  the  total  fat  content. 
Consumers  would  be  misled  without 
having  trans  fat  information  available 
on  the  label.  Thus,  for  the  reasons  set 
forth  previously,  FDA  concludes  that  it 
is  acting  within  its  statutory  authority 
under  the  act  to  require  trans  fat 
labeling. 

Moreover,  Congress  provided  the 
agency  with  the  express  authority  to  add 
to  the  list  of  nutrients  on  the  label  under 
section  403(q)(2)(A)  of  the  act.  As  stated 
in  section  V.  A  of  this  document,  section 
403(q)(2)(A)  gives  FDA  the  authority  to 
require  that  information  on  additional 
nutrients  be  included  in  nutrition  labels 
if  FDA  determines  that  providing  such 
information  will  assist  consumers  to 
maintain  healthy  dietary  practices. 
Section  IV  of  this  document  provides 
ample  evidence  of  the  heart  unhealthy 
effects  fi-om  consumption  of  trans  fat 
over  a  range  of  intakes,  information  the 
agency  believes  is  material  information 
that  the  reasonable  consumer  should 
know.  When  scientific  evidence 
supports  such  labeling,  the  agency  has 
discretion  to  determine  whedier  to 
require  the  addition  of  a  particular  - 
nutrient  to  the  label  of  food  products. 
Thus,  the  agency  is  well  within  its 
statutory  authority  for  requiring 
mandatory  labeling  of  trans  fat  and  is 
not  limited  to  requiring  such 
information  only  when  certain  claims 
are  made  or  only  when  other  fats  are 
listed  on  the  label. 

Fmlher,  the  agency  disagrees  with  the 
comments  that  assert  that  mandatory 
trans  fat  labeling  would  not  assist 
consumers  to  maintain  healthy  dietary 
practices,  unless  the  label  also  carries  a 
nutrient  content  or  health  claim  or 


information  about  other  fats.  The  agency 
also  disagrees  with  comments 
suggesting  that  there  is  no  basis  for 
concluding  any  health  benefit  can  be 
expected  from  disclosure  of  trans  fat  if 
foods  contain  a  trivial  amount  of  trans 
fat  or  if  trans  fat  is  not  present  in 
amounts  that  have  not  been  cli&ically 
shown  to  adversely  affect  human  health. 

The  agency  is  exercising  the 
discretion  that  Congress  gave  it  in  the 
1990  amendments  to  include  trans  fat  as 
a  mandatory  nutrient  in  food  labeling, 
based  on  the  state  of  the  scientific 
evidence  on  the  increased  LDL-C  levels 
from  intake  of  trans  fat  (see  section  IV 
of  this  document).  The  scheme  that 
Congress  established  would  require  all 
mandatory  nutrients  be  listed  on  the 
food  label,  including  those  that  the 
agency  determines  are  necessary  under 
section  403(q)(2)(A)  of  the  act.  Congress 
wanted  one  uniform  statutory  scheme 
for  food  labeling  and  discussed  the 
importance  of  maintaining  consistency 
in  the  format  and  content  of  the  food 
label  to  "help  all  consumers  to  better 
understand  and  improve  their  eating 
habits  by  providing  uniform  information 
in  a  coherent  and  imderstandable 
format."  (136  Cong.  Rec.  S  16607  at 
16609  (statement  of  Senator 
Metzenbaum)).  The  statute  does  not 
require  other  mandatory  nutrients  to  be 
listed,  for  example,  saturated  fat,  only 
when  monoimsaturated  and 
polyunsaturated  fat  are  voluntarily 
listed.  Mandatory  nutrients  are  listed  for 
each  food  that  bears  a  nutrition  facts 
panel.  Food  that  bears  a  nutrition  label 
must  contain  certain  required  nutrients 
as  part  of  that  label  to  not  be 
misbranded. 

Further,  section  403(q)(2)(A)  provides 
that  mandatory  labeling  would  be 
appropriate  when  information  about  a 
nutrient  would  assist  consumers  to 
maintain  healthy  dietary  practices. 
Information  on  die  trans  fat  content  of 
food  would  assist  consumers  in  this 
way.  Consumers  need  the  information 
on  trans  fat  content  of  all  foods  that  they 
consume  so  that  they  can  reduce  their 
intake  of  trans  fat.  The  fact  that  a  food 
may  have  no  trans  fat  or  a  small  amount 
of  trans  fat  is  useful  information  ^o  the 
consumer  so  that  food  choices  can  be 
made  and  the  consumer  can  put  that 
product,  along  with  many  other 
products  consumed  as  part  of  the  daily 
diet,  into  the  context  of  the  total  daily 
diet  to  maintain  healthy  dietary 
practices.  Consumers  would  have 
information  on  the  amoimt  of  trans  fat 
in  a  product,  along  with  other 
information  about  the  amoimt  of 
saturated  fat  and  cholesterol.  Consumers 
could  use  information  about  all  three 
fats,  not  just  saturated  fat  and 
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cholesterol,  to  incorporate  nutrition 
education  information  about 
recommended  contributions  for  all  three 
fats  to  the  diet  when  making  healthier 
food  choices.  There  is  ample  discussion 
in  section  IV  of  this  document  about  the 
heart  unhealthy  effects  of  consuming 
trans  fat  and  there  is  a  new  and  strong 
consensus  among  the  scientific 
commimity  for  reducing  trans  fat  intake. 
Thus,  the  agency  believes  it  is  within 
the  bounds  of  its  statutory  authority 
under  section  403(q)(2)(A)  of  the  act  to 
require  the  listing  of  trans  fat  on  the 
food  label,  which  listing  is  not 
dependent  on  the  presence  of  claims  or 
other  volimtary  fat  information. 

B.  The  First  Amendment 

Several  general  comments  were 
received  asserting  that  the  agency's 
action  to  mandate  labeling  is  subject  to 
review  under  the  first  amendment.  The 
comments  assert  that  mandatory 
labeling  of  trans  fat  is  commercial 
speech,  and  thus,  such  speech  is 
entitled  to  the  full  range  of  first 
amendment  protections  as  all 
commercial  speech  (citing  to  Pearson  v. 
Shalala,  164  F.Sd  650  (D.C.  Cir.  1999)). 
The  comments  further  assert  that 
"compelled  speech"  is  entitled  to  the 
same  protections  as  speech  "bans," 
(citing  to  Central  Hudson  Gas  &■  Elec. 
Corp.  v.  Public  Service  Comm'n  of  New 
York.  477  U.S.  557  at  566  (1980)).  One 
comment  explained  that  the  court  in 
Pearson  emphasized  that  the  first 
amendment  does  not  allow  FDA  to 
restrict  truthful,  nonmisleading 
information  as  a  "paternalistic"  means 
of  directing  consumer  food  choices  (164 
F.3d  at  656  (citing  Bates  v.  State  Bar  of 
Arizona,  433  U.S.  350  at  377(1977) 
("lW)e  view  as  dubious  any  justification 
that  is  based  on  the  benefits  of  public 
ignorance."));  44  Liquormart,  Inc.  v. 
Rhode  Island,  517  U.S.  484,  503  (1996) 
(opinion  of  Stevens,  J.  joined  by 
Kennedy,  J.,  and  Ginsburg,  J.)  ("The 
First  Amendment  directs  us  to  be 
especially  skeptical  of  regulations  that 
seek  to  keep  people  in  the  dark  for  what 
the  govenunent  perceives  to  be  their 
own  good.").  The  comment  further  cited 
several  cases  for  the  proposition  that  the 
government  cannot  compel  speech 
when  disclosures  are  not  necessary  to 
materially  alleviate  real  consiuner  harm 
(citing  to  IDFA  v.  Amestoy,  92  F.3d  67, 
73  (2nd  Cir.  1996);  Ibanez  v.  Florida 
Dep't  of  Business  and  Profl  Regulation, 
512  U.S.  136  (1994);  and  Edenfieldv. 
Fane,  507  U.S.  761  (1993)).  Another 
comment  suggests  that  the  agency 
needed  to  consider  the  limitations 
imposed  by  the  first  amendment  to 
avoid  unjustified  burdens  and  costs  on 
food  labeling  where  there  is  no  genuine 
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public  health  benefit  from  a  rule  that 
does  not  materially  alleviate  a  genuine 
harm  of  potential  consiuner  deception. 

Some  comments  assert  that  FDA's 
proposal  to  mandate  trans  fat  labeling 
does  not  remedy  a  concrete  harm  as 
required  by  the  first  amendment.  One 
conunent  suggests  that  a  trans  fat 
labeling  rule  could  be  supported  if 
carefully  crafted  to  remedy  consumer 
deception  but  not  where  risk  of 
consiuner  deception  cannot  be 
established  as  a  genuine  harm.  Other 
comments  state  that  FDA  did  not  tailor 
its  approach  to  labeling  and  would  be 
requiring  mandatory  labeling  of  trans  fat 
for  foods  containing  as  little  as  0.5  g 
trans  fat,  which  would  not  alleviate  a 
genuine  harm.  The  comment  seems  to 
further  suggest  that  including  trans  fat 
in  the  total  fat  content  on  the  label 
would  be  sufficiently  tailored  to 
alleviate  a  genuine  harm.  Another 
comment  states  that  there  is  mere 
speculation  in  the  record  that  providing 
information  on  trans  fat  would  assist 
consumers  to  maintain  healthy  dietary 
practices,  and  thus,  is  not  narrowly 
tailored  to  materially  alleviate  a  genuine 
harm. 

A  few  comments  state  that  treating 
trans  fats  the  same  as  saturated  fat  on 
labeling  would  be  the  same  as  proposing 
to  require  false  information  on  labels. 
Such  an  outcome,  the  comments  state, 
would  be  indefensible  on  Constitutional 
grounds.  One  comment  states  that 
mandatory  declaration  of  trans  fat  can 
only  be  justified  under  constitutional 
provisions  when  the  absence  of  such 
declaration  would  constitute  an 
omission  of  a  material  fact. 

FDA  believes  that  this  regulation  is 
consistent  with  the  first  amendment.  As 
noted  previously,  the  failure  to  disclose 
the  amount  of  trans  fat  in  a  product  is 
an  omission  of  material  fact.  When  a 
manufactiwer  makes  exphcit  or  implicit 
health  claims,  the  failure  to  provide 
trans  fat  information  is  likely  to  mislead 
the  consumer.  Moreover,  the  reasonable 
consiuner  would  expect  that  the 
information  on  the  label  would  give 
them  the  most  important  nutrition 
information  relative  to  the  healthfulness 
of  a  product.  Yet  the  omission  of  trans 
fat  runs  counter  to  that  expectation, 
impeding  rational  consumer  choice.  As 
the  agency  has  explained  earlier, 
consumers  need  information  about  trans 
fat  on  all  foods,  not  just  those  that 
contain  a  certain  threshold  level  of  trans 
fat,  to  reduce  overall  intake  of  trans  fat 
in  the  diet.  Consumers  can  use  that 
information  to  compare  products  and 
make  selections  that  can  reduce  their 
risk  of  CHD. 

Accordingly,  FDA  believes  that  this 
final  rule  passes  muster  under  the  four- 


part  test  in  Central  Hudson  primarily 
because,  as  discussed  previously, 
requiring  the  factual  information  on  the 
amount  of  trans  fat  in  labeling  ensures 
that  the  label  is  not  false  or  misleading. 
Under  the  first  prong  of  Central  Hudson, 
commercial  speech  must  be  related  to 
lawful  activity  and  not  be  misleading. 
Speech  that  is  false  or  misleading  is  not 
protected  and  may  be  prohibited 
[Central  Hudson,  447  U.S.  557  at  563- 
564).2 

Given  this  determination,  arguably 
the  agency  need  not  address  the  other 
three  parts  of  the  Central  Hudson  test  at 
all.  Nonetheless,  and  particularly  in 
light  of  FDA's  showing  that  such 
information  is  important  to  ensuring 
that  consumers  are  adequately  informed 
about  the  products  they  are  buying,  the 
proposed  requirement  satisfies  the  next 
three  prongs.  Turning  to  the  second 
prong,  the  asserted  governmental 
interest  must  be  substantial.  FDA's 
interest  is  clearly  substantial,  for  at  least 
two  reasons.  As  noted  previously,  the  ' 
FDA  has  a  substantial  interest  in 
protecting  and  promoting  public  health 
and  in  preventing  consumer  deception 
by  ensuring  the  accuracy  and 
completeness  of  trans  fat  information  in 
labeling.  (See  Pearson,  164  F.3d  at  656.) 
The  food  labeling  regulations  seek  to    * 
ensure  that  consumers  have  access  to 
information  about  food  that  is 
scientifically  valid,  truthful,  reliable, 
and  not  misleading.  (58  Fed.  Reg.  2478, 
2526  (1993)).  Consumers  have  a  first 
amendment  interest  in  obtaining 
information  on  which  to  base  a 
decision,  particularly  one  that  has 
health  consequences,  regarding  whether 
to  buy  a  product,  and  this  interest  is 
"served  by  insuring  that  the  information 
is  not  false  or  deceptive."  [National 
Comm'n  on  Egg  Nutrition  v.  FTC.  570 
F.2d  157.  162  (7th  Cir.  1977),  cert, 
denied,  439  U.S.  821  (1978)). 

Moreover.  FDA  has  a  substantial 
governmental  interest  in  assisting 
consumers  to  maintain  healthy  dietary 
practices.  Such  interest  is  consistent 
with  the  purpose  of  section  403(q)(2)(A) 
of  the  act;  to  provide  information  to 
consumers  on  nutrients  [trans  fat 
content  of  food)  when  such  information 
is  of  public  health  importance.  The 
government  is  not  confined  to  asserting 
a  substantial  government  interest  in 
preventing  consiuner  deception  for  a 
regulation  before  that  regulation  can 
sustain  a  first  amendment  review  [Rubin 
V.  Coors  Brewing  Co.,  514  U.S.476,  484- 


^  The  agency  does  not  need  to  address  the 
comments  that  asserted  that  proposing  to  treat  frons 
fat  the  same  as  saturated  fat  in  the  November  1999 
proposal  would  be  the  same  as  requiring  false 
labeling.  Since  the  agency  is  requiring  separate  line 
labeling  in  this  final  rule,  those  comments  are  moot. 
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85  (1995)  (finding  that  the  protection  of 
the  health,  safety,  and  welfare  of 
citizens  is  a  substantial  government 
interest)).  In  fact,  FDA's  interest  in  this 
rule  includes  an  interest  in  ensiu'ing 
consiuners  have  information  they  need 
to  help  them  maintain  healthy  dietary 
practices  by  providing  factual 
information  to  consumers  on  food  labels 
so  that  they  can  reduce  CHD  risk. 

Under  the  third  prong  of  Central 
Hudson,  the  regulation  must  directly 
advance  the  government's  interest 
asserted  (Central  Hudson  447  U.S.  557 
at  566)'.  Requiring  mandatory  trans  fat 
labeling  on  food  products  directly 
advances  the  government  interest.  As 
stated  in  section  V.A  of  this  document, 
analyses  of  survey  data  show  that 
consumers  rely  on  the  Nutrition  Facts 
label  as  a  guide  to  choosing  foods  that 
mbet  their  dietary  objectives.  The  most 
frequently  reported  label  use  and  the 
one  that  increased  the  most  following 
the  implementation  of  the  1990 
amendments  was  to  see  how  high  the 
food  was  in  nutrients  such  as  fat. 
Mandatory  trans  fat  labeling  would  help 
consumers  maintain  healthy  dietary 
practices  because  it  would  provide 
needed  information  about  the  amount  of 
trans  fat  in  a  given  product  so  that 
consumers  could  plan  a  daily  diet  in  a 
way  that  would  reduce  their  intake  of 
trans  fat.  Further,  as  stated  in  section 
V.A  of  this  document,  consumers  need 
to  be  able  to  see  the  trans  fat  content  of 
all  foods  subject  to  mandatory  labeling 
so  that  they  can  compare  the  relative 
contribution  of  trans  fat  from  each  and 
make  purchasing  decisions  accordingly. 

Finally,  under  the  fourth  prong  of 
Central  Hudson,  the  regulation  must  be 
no  more  extensive  than  necessary  to 
serve  the  government  interest  {Central 
Hudson  447  U.S.  557  at  566).  That  is  the 
case  here.  Given,  as  stated  in  section 
V.A,  that  consiuners  need  to  understand 
the  relative  contribution  of  trans  fat 
from  all  foods  subject  to  mandatory 
labeling  to  make  choices  among 
products  that  will  reduce  their  intake  of 
trans  fat,  there  are  not  "numerous  and 
obvious  less-burdensome  alternatives" 
[Cincinnati  v.  Discovery  Network,  507 
U.S.  410,  418  n.l3  (1993))  than  the 
requirement  imposed  here.  Imparting 
truthful,  factual,  noncontroversial 
information  about  the  presence  or 
absence  and  amount  of  trans  fat  in  food 
products  on  the  label  will  provide 
consumers  with  information  to  help 
them  to  reduce  their  risk  of  CHD.  Thus, 
the  agency's  action  to  require  factual 
information  be  imparted  to  consumers 
about  trans  fat  content  of  foods  by 
requiring  such  information  in  labeling  is 
sufficiently  narrowly  tailored  to  meet 
the  fourth  prong  of  Central  Hudson.  The 


"government  is  not  required  to  employ 
the  least  restrictive  means  conceivable" 
rather  it  is  required  to  have  "'a  fit  that 
is  not  necessarily  perfect,  but 
reasonable;  that  represents  not 
necessarily  the  single  best  disposition 
but  one  whose  scope  is  in  proportion  to 
the  interest  served'"  (Greater  New 
Orleans  Broadcasting  Ass'n,  Inc.  v.  U.S., 
527  U.S.  173  at  177  (citing  Board  of 
Trustees  of  State  Univ.  ofN.Y.  v.  Fox, 
492  U.S.  469,  480  (1989))).  Requiring 
disclosure  of  trans  fat  content  would 
assist  consumers  to  maintain  healthy 
dietary  practices,  provide  complete, 
factual  information  on  a  food  label  to 
help  them  to  reduce  trans  fat  intake  and 
thereby  reduce  their  risk  of  CHD. 
Further,  it  would  prevent  them  from 
being  misled  by  providing  information 
on  trans  fat  that  can  help  them  make 
product  comparisons  and  choose 
products  that  are  heart  healthy. 

The  agency  disagrees  with  the 
suggestion  that  narrow  tailoring  under 
the  fourth  prong  of  Central  Hudson 
requires  that  trans  fat  content  be 
included  in  the  figiue  for  total  fat 
content.  Such  an  approach  would  not 
provide  consumers  with  labeling 
information  on  the  amount  of  trans  fat 
in  a  product.  To  provide  consumers 
with  a  way  to  calculate  the  amount  of 
trans  fat  in  a  product,  all  other  fats 
(including  monounsaturated  and 
polyunsaturated  fats)  would  be  required 
to  be  on  the  label.  The  comment 
provided  no  basis  for  why 
monounsaturated  fat  and 
poljomsaturated  fat  should  be  made 
mandatory,  why  it  would  make  sense 
for  consumers  to  have  to  calculate  the 
value  for  trans  fat  content  from  each 
label  under  the  statutory  scheme  in 
section  403(q){2)(A)  of  the  act,  and  why 
such  an  approach  would  be  less 
biudensome  under  the  fourth  prong  of 
Central  Hudson  to  support  its  assertion. 

Moreover,  there  is  a  substantial 
argument  that  the  agency  need  not 
satisfy  the  Central  Hudson  test  because 
that  test  applies  to  prohibitions  on 
speech,  and  not  compelled  commercial 
speech,  which  is  at  issue  here.  Although 
consumer  curiosity  alone  is  an 
insufficient  interest  to  compel  factual 
speech  (International  Dairy  Foods  Ass'n 
V.  Amestoy,  92  F.  3d  67,  74  (2nd  Cir. 
1996)),  the  government  can  compel 
manufactiuers  to  disclose  information 
that  "bears  on  a  reeisonable  concern  for 
human  health  or  safety  or  some  other 
sufficiently  substantia  govenunent 
concern."  Id.  FDA's  rule  to  require 
mandatory  trans  fat  labeling  is  one  that 
would  require  manufacturers  to  disclose 
such  information. 

Further,  the  U.S.  Court  of  Appeals  for 
the  second  circuit  upheld  a  regulation 


compelling  speech  where  the  goal  of  the 
statute  was  to  reduce  the  amount  of 
mercury  released  into  the  environment; 
a  goal  that  was  "inextricably 
intertwined  with  the  goal  of  increasing 
consumer  awareness  of  the  presence  of 
merciuy  in  a  variety  of  products" 
(National  Electrical  Manufacturer's 
Ass'n  V.  Sorrell,  272  F.  3d  104,  115  (2d 
Cir.  2001)).  FDA  is  providing 
information  that  will  assist  consumers 
to  maintain  healthy  dietary  practices 
and  prevent  consumers  from  being 
misled  if  incomplete  nutrition 
information  on  trans  fat  were  provided 
on  the  food  label,  i.e.,  information  that 
did  not  include  the  presence  or  amount 
of  trans  fat  in  foods.  Similar  to  the  goal 
the  State  of  Vermont  has  in  increasing 
awareness  of  consumers  to  prevent  the 
harmful  consequences  of  mercury 
containing  products  entering  the 
environment,  FDA  wants  to  prevent  the 
harmful  consequences  (increased  risk  of 
CHD)  to  consumers  from  trans  fats. 
Thus,  the  agency's  action  to  require 
trans  fat  labeling  in  this  rule  comports 
with  similar  actions  in  other  compelled 
commercial  speech  cases  which  have 
been  upheld  under  the  first  amendment. 

For  all  of  the  foregoing  reasons,  the 
agency  believes  it  has  complied  with  its 
burdens  under  the  first  amendment  to 
support  mandatory  disclosure  of  the 
amount  of  trans  fat  in  food  labeling.  The 
information  that  FDA  is  requiring  in 
food  labeling  for  trans  fat,  i.e.,  the 
amount  of  trans  fat  listed  in  grams  or  an 
optional  footnote  stating  "Not  a 
significant  source  of  trans  fat"  if  zero 
grams  are  present,  is  purely  factual 
information.  FDA's  action  to  compel 
trans  fat  labeling  does  not  "prescribe 
what  shall  be  orthodox  in  politics, 
nationalism,  religion,  or  other  matters  of 
opinion  or  force  citizens  to  confess  by 
word  or  act  their  faith  therein."  Rather, 
it  simply  provides  for  factual  and 
uncontroversial  information  that  can  be 
supported  if  such  labeling  is  reasonably 
related  to  FDA's  government  interests 
(Zauderer,  471  U.S.  at  650-51 
(distinguishing  between  the  level  of 
review  necessar>'  under  the  first 
amendment  where  factual  and 
uncontroversial  information  is  required 
and  recognizing  that  the  constitutionally 
protected  interest  in  not  providing  such 
information  is  minimal);  see  also 
Glickman  v.  Wileman  Brothers  &■  Elliott, 
Inc.,  521  U.S.  457,  472  (1997) 
(distinguishing  compelled  financial 
contributions  that  promote  speech  to 
encourage  consumer  purchases  from 
speech  in  which  the  content  of  the 
message  focuses  on  political  or 
ideological  differences).  FDA's  interests 
in  requiring  mandatory  trans  fat  labeling 
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is  to  protect  the  public  health  by 
providing  consumers  with  information 
that  will  assist  them  in  maintaining 
healthy  dietary  practices  and  by 
preventing  misleading  labeling  by 
providing  factual,  truthful,  and 
noncontroversial  information. 

Providing  information  to  consumers 
about  the  trans  fat  content  of  foods  on 
food  labeling  is  reasonably  related  to  the 
agency's  interest  of  assisting  consumers 
to  maintain  healthy  dietary  practices.  As 
explained  in  section  IV  of  this 
document,  there  is  a  relationship  ' 
between  the  level  of  trans  fat  in  the  diet 
and  risk  of  CHD.  To  reduce  this  risk, 
consumers  need  information  about  the 
level  of  trans  fat  in  food  products.  The 
agency  has  evidence  that  consmners 
refer  to  product  labels  when  purchasing 
food  products  and  use  labels  to 
determine  how  much  fat  is  in  a  product 
(Ref.  96).  Thus,  by  requiring  that  trans 
fat  information  be  on  a  food  label,  the 
agency  will  be  assisting  consumers  in 
making  food  purchasing  decisions  that 
can  result  in  a  reduction  in  trans  fat 
intake  so  that  they  can  reduce  their  risk 
of  CHD.  Moreover,  because  the  presence 
or  absence  of  trans  fat  is  a  material  fact 
under  section  201  (n)  of  the  act,  as 
explained  earlier,  mandatory  labeling 
that  provides  information  about  the 
presence  or  absence  of  trans  fat,  and  if 
present,  at  what  levels,  is  a  reasonable 
means  for  imparting  full,  factual 
information  to  consumers  so  that  they 
will  not  be  misled  in  piuchasing 
decisions  because  they  have  no 
information  about  trans  fat  content  and 
may  riot  even  be  able  to  calculate  it 
based  on  information  on  other  fats  on 
the  label. 

The  agency  has  carefully  considered 
the  limitations  imposed  by  the  first 
amendment  to  avoid  unjustified 
burdens  and  costs  of  food  labeling 
where  there  is  no  genuine  public  health 
benefit  from  the  rule  that  does  not 
alleviate  a  harm  of  potential  consiuner 
deception.  The  agency  did  carefully 
calculate  the  costs  and  benefits  of  food 
labeling  (see  section  IX  of  this 
document)  and  determined  that  the 
scope  of  mandatory  trans  fat  labeling 
was  in  proportion  to  the  government 
interest  served.  Cincinnati  v.  Discovery 
Network,  Inc..  507  U.S.  410  (1993) 
(stating  that  a  regulation  "should 
indicate  that  its  proponent  'carefully 
calculated'  the  costs  and  benefits 
associated  with  the  burden  on  speech 
imposed  by  its  prohibition"  (quoting 
Fox,  492  U.S.  at  480)).  Moreover,  the 
agency  has  documented  that  there  is  a 
public  health  benefit  to  the  final  rule. 
To  the  extent  that  those  who 
commented  "believe  that  their  money  is 
not  being  well  spent,  'does  not  mean 


that  they  have  first  amendment 
complaint.'"  Glickman,  521  U.S.  at  472. 

Administrative  Procedure  Act 

One  comment  asserts  that  FDA  must 
adopt  regulations  that  are  supported  by 
the  rulemaking  record  and  that  are  not 
otherwise  arbitrary  and  capricious  in 
light  of  the  statutory  limitations  on  the 
agency's  authority.  This  comment  and 
another  assert  that  the.data  do  not 
support  a  basis  for  tilting  trans  fat  and 
satiu-ated  fat  the  same  either  chemically 
or  for  piuposes  of  one's  health,  and  that 
therefore,  FDA  is  proposing  to  require 
food  labels  that  provide  false 
information.  One  comment  said  that  to 
equate  trans  fat  and  saturated  fat  on  the 
existing  body  of  evidence  would  be 
arbitrary  and  capricious  in  violation  of 
the  AJA.  Another  comment  asserts  that 
FDA  did  not  account  for  legal  and 
policy  considerations  that  are  necessary 
to  construct  an  appropriate  trans  fat 
regulatory  fi-amework  and  thus,  does  not 
have  a  rulemaking  record  that  satisfies 
the  agency's  burden  of  proof  under  the 
APA.  The  conunent  seemed  to  relate 
deficiencies  in  the  record  necessary  to 
satisfy  first  amendment  requirements  to 
a  failure  to  satisfy  APA  requirements. 
One  comment  asserts  that  the 
rulemaking  record  for  FDA's  proposal 
does  not  support  the  expansive  scope  of 
the  mandatory  trans  fat  labeling 
proposal,  and  therefore,  fails  to  satisfy 
the  requirements  of  the  APA.  The 
comment  states  that  the  body  of 
scientific  evidence  did  not  establish  a 
genuine  "harm"  from  trans  fat 
consumed  at  ordinary  intake  levels  from 
foods  that  would  be  subject  to  the 
mandatory  labeling  requirements. 

To  the  extent  that  comments  were 
raising  concerns  about  the  agency  going 
to  a  final  rule  based  on  including  trans 
fiat  in  the  amount  and  %  DV  for 
saturated  fat  and  that  doing  so  would  be 
the  same  as  requiring  false  information 
on  labels,  those  comments  are  now  moot 
since  the  agency  is  requiring  a  separate 
line  for  labeling  trans  fat.  FDA  disagrees 
with  the  conunent  that  suggests  that 
FDA  did  not  account  for  legal  and 
policy  considerations  necessary  to 
construct  an  appropriate  trans  fat 
regulatory  framework,  and  that  the 
rulemaking  record  does  not  support  the 
scope  of  this  rule.  As  stated  previously, 
the  agency  is  using  the  statutory 
framework  that  Congress  provided  in 
section  403(q)(2)(A)  of  the  act  to  require 
mandatory  trans  fat  labeling.  Further, 
the  agency  has  explained  its  rationale, 
based  on  the  science,  for  why  it  believes 
that  it  is  necessary  for  consumers  to 
have  information  on  the  trans  fat 
content  of  foods  to  maintain  healthy 
dietary  practices.  To  the  extent  that  the 


comments  assert  that  the  body  of 
scientific  evidence  did  not  establish  a 
"harm"  from  trans  fat  consumed  at 
ordinary  intake  levels  from  foods,  and 
thus,  would  preclude  the  agency  from 
requiring  mandatory  trans  fat  labeling 
under  the  APA,  the  agency  disagrees. 
The  science  supports  adverse  health 
effects  fi'om  consumption  of  trans  fat 
among  a  range  of  intakes  that  includes 
intakes  at  average  intake  levels  among 
the  U.S.  population  (see  section  fV  of 
this  document).  That  said,  mandating 
the  disclosiue  of  this  information  does 
not  require  FDA  to  find  that  trans  fatty 
acids  actually  cause  CHD.  In  mandating 
the  disclosure  of  this  information,  FDA 
need  not  meet  the  standard  of  proof 
required  to  establish  causation  in  a 
private  tort  action  (Glastetterv.  Novartis 
Pharmaceutical  Corp.,  252  F.3d  986, 
991  (8th  Cir.  2001)). 

"The  disUnction  between  avoidance  of  risk 
through  regulation  and  compensation  for 
injuries  after  the  fact  is  a  fundamental  one. 
In  the  former,  risk  assessments  may  lead  to 
control  of  a  toxic  substance  even  though  the 
probability  of  harm  to  any  individual  is  small 
and  the  studies  necessary  to  assess  the  risk 
are  incomplete:  society  as  a  whole  is  willing 
to  pay  the  price  as  a  matter  of  policy.  In  the 
latter,  a  far  higher  probability  (greater  than  50 
percent)  is  required  since  the  law  believes  it 
is  unfair  to  require  an  individual  to  pay  for 
another's  Uagedy  unless  it  is  shown  that  it  is 

more  likely  than  not  that  he  caused  it 

•   *   *  •• 

In  re  "Agent  Orange"  Product  Liability 
Litigation,  597  F.  Supp.  740,  781 
(E.D.N.Y.)  1984),  aff-d  818  F.  2d  145  (2d. 
Cir.  1987).  In  making  its  decision,  the 
agency  follows  "the  preventive 
perspective  that  agencies  adopt  in  order 
to  reduce  public  exposure  to  harmful 
substances."  Glastetter,  252  F.  3d  at  991, 
quoting  Hollander  v.  Sandoz 
Pharmaceuticals  Corp.,  95  F.  Supp.  2d 
1230, 1234  n.9  (W.D.  Okla.  2000). 
Accordingly,  so  long  as  we  conclude 
that  the  consumer  would  reasonably 
expect  this  information  to  be  disclosed 
and  that  it  is  scientifically  justifiable  to 
require  its  disclosure,  we  are  justified  in 
taking  this  action. 

The  agency  has  determined,  based  on 
this  scientific  evidence,  that  consumers 
need  this  information  to  maintain 
hedthy  dietary  practices.  Thus,  the 
agency  is  not  precluded  under  the  APA. 
as  the  comment  suggests,  from  issuing 
this  final  rule.  In  addition,  the  agency 
has  discussed  why  it  believes  that  this 
final  rule  comports  with  the  first 
amendment,  and  thus,  disagrees  with 
the  comment  that  suggests  that  because 
it  did  not  meet  its  burdens  under  the 
first  amendment,  it  did  not  satisfy  the 
APA  requirements. 
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IV.  Review  of  the  Science 

A.  Reviews  by  the  Federal  Government 
and  the  Institute  of  Medicine  (lOM)/ 
National  Academy  of  Sciences  (NASj 

In  the  November  1999  proposal,  FDA 
reviewed  reports  published  by  the  U.S. 
Federal  government  and  the  lOM/NAS. 
These  reports,  which  were  published 
between  1988  and  1995,  showed  that 
conclusions  about  the  role  of  trans  fat  in 
raising  LDL-C,  the  primary  risk  factor 
for  CHD,  and  dietary  recommendations 
were  evolving  as  results  from  new 
studies  became  available  (64  FR  62746 
at  62749).  For  example,  the  1988 
Surgeon  General's  Report  (Ref.  2)  and 
the  1989  lOM/NAS  Report  (Ref  4) 
found  no  adverse  effects  of  trans  fat. 
Later,  the  1993  publication  from  the 
NCEP  stated  that  "trans  fatty  acids  raise 
LJDL-C  levels  nearly  as  much  as  do 
cholesterol-raising  saturated  fatty  acids" 
(Ref  5).  The  fourth  edition  of  Dietary 
Guidelines  for  Americans,  a  joint  1995 
publication  from  the  U.S.  Department  of 
Health  and  Human  Services  and  the 
U.S.  Department  of  Agriculture  (USDA) 
stated  that,  "Partially  hydrogenated 
vegetable  oils,  such  as  those  used  in 
many  margarines  and  shortenings, 
contain  a  particular  form  of  unsaturated 
fat  known  as  ^rans-fatty  acids  that  may 
raise  blood  cholesterol  levels,  although 
not  as  much  as  saturated  fat"  (Ref  6). 

Subsequent  to  the  November  1999 
proposal,  new  expert  panels  have  been 
convened  to  update,  in  light  of  new 
scientific  evidence,  the  conclusions  and 
recommendations  in  the  reports 
discussed  previously.  FDA  has  reviewed 
these  new  reports  to  evaluate  whether 
their  updated  conclusions  reversed  or 
significantly  altered  its  earlier 
conclusions. 

The  Dietary  Guidelines  2000  (Ref  87) 
makes  the  following  statements 
regarding  trans  fatty  acids  and  food 
sources  of  trans  fat: 

Foods  high  in  trans  fatty  acids  tend  to  raise 
blood  cholesterol.  These  foods  include  those 
high  in  partially  hydrogenated  vegetable  oils, 
such  as  many  hard  margarines  and 
shortenings.  Foods  with  a  high  amount  of 
these  ingredients  include  some  commercially 
fried  foods  and  some  bakery  goods.  (Ref.  87, 
p.  28); 

Aim  for  a  total  fat  intake  of  no  more  than 
30  percent  of  calories,  as  recommended  in 
previous  editions  of  the  Guidelines.  If  you 
needio  reduce  your  fat  intake  to  achieve  this 
level,  do  so  primarily  by  cutting  back  on 
saturated  and  trans  fats.  (Ref.  87,  p.  30); 

Limit  use  of  solid  fats,  such  as  ...  hard 
margarines, ...  and  partially  hydrogenated 
shortenings.  Use  vegetable  oil  as  a  substitute. 
(Ref.  87,  p.  30). 

In  the  report  describing  the  basis  for 
its  recommendations,  the  Advisory 
Committee  on  Dietary  Guidelines  2000  " 
(Ref  88)  suggested  that  information  be 


provided  to  help  the  reader  of  the 
Dietary  Guidelines  2000  distinguish 
among  the  different  kinds  of  fats — 
saturated,  trans,  and  unsaturated.  The 
advisory  conunittee  summarized  the 
scientific  evidence  on  trans  fatty  acids 
as  follows: 

Trans  fatty  acids  are  included  because  a 
definitive  body  of  recent  experimental 
evidence  indicates  that  trans  fatty  acids  raise 
the  concentration  of  the  most  dangerous  form 
of  serum  cholesterol  (LDL-cholesterol). 

The  advisory  committee  further  states: 

Trans  fatty  acids  also  tend  to  lower  a 
protective  form  of  serum  cholesterol  (HDL- 
cholesterol).  Prospective  epidemiological 
studies  further  note  that  higher  intakes  of 
trans  fatty  acids  are  associated  with  a  higher 
incidence  of  coronary  heart  disease.  (Ref.  88, 
p.  37). 

Recent  guidelines  from  the  National 
Cholesterol  Education  Program  (NCEP) 
(Ref  89)  provide  an  update  to  the  1993 
NCEP  report  (Ref  5).  The  2001  NCEP 
report  is  an  evidence-based  report  that 
extensively  references  the  scientific 
literature.  The  expert  panel  concluded 
that: 

Trans  fatty  acids  raise  serum  LDL- 
cholesterol  levels.  Through  this  mechanism, 
higher  intakes  of  trans  fatty  acids  thus  should 
increase  risk  for  CHD.  Prospective  studies 
support  an  association  between  higher 
intakes  of  trans  fatty  acids  and  CHD 
incidence.  (Ref.  89,  p.  V-15). 

Based  on  these  conclusions,  the 
Expert  Panel  recommended  for 
individuals  at  increased  risk  for  CHD 
that: 

Intakes  of  trans  fatty  acids  should  be  kept 
low.  The  use  of  liquid  vegetable  oil,  soft 
margarine,  and  trans  fatty  acid-free  margarine 
are  encouraged  instead  of  butter,  stick 
margarine,  and  shortening.  (Ref.  89,  p.  V-15). 

Lastly,  a  recent  report  of  the  lOM/ 
NAS  foimd  "a  positive  linear  trend 
between  trans  fatty  acid  intake  and  LDL 
cholesterol  concentration,  and  therefore 
increased  risk  of  CHD"  (Ref  140).  The 
report  summarized  that  this  would 
suggest  a  Tolerable  Upper  Intake  Level 
(UL)  of  zero,  but  because  trans  fats  are 
unavoidable  in  ordinary  diets  and 
achieving  such  a  UL  would  require 
extraordinary  changes  in  dietary  intake 
patterns  that  might  introduce  other 
undesirable  effects  and  unknown  health 
risks,  a  UL  was  not  proposed.  Instead, 
the  report  reconunended  "that  trans  fat 
consumption  be  as  low  as  possible 
while  consuming  a  nutritionally 
adequate  diet." 

In  siunmary,  the  recently  updated 
Dietary  Guidelines  (Ref  87  ),  NCEP  (Ref 
89),  and  lOM/NAS  (Ref  140)  reports, 
based  on  current  scientific  evidence, 
consistently  find  that  trans  fatty  acids 
are  associated  with  increased  LDL-C 
levels  and,  therefore,  that  lower  intakes 
of  both  saturated  and  trans  fatty  acids 
are  important  dietary  factors  in  reducing 


the  risk  of  CHD  in  the  general 
population  and  for  those  at  increased 
risk  for  CHD.  In  addition,  these  new 
reports  (Refs.  87,  89,  and  140)  either 
reversed  previous  scientific  conclusions 
of  no  deleterious  effects  of  trans  fatty 
acids  (Refs.  2  and  4),  or  strengthened 
previous  scientific  conclusions  of  an 
adverse  effect  of  trans  fat  intakes  on 
CHD  risk  (Refs.  5  and  6).  Thus,  based  on 
the  ciurrent  body  of  scientific  evidence, 
there  is  strong  agreement  among  the 
expert  panels  that  the  available 
evidence  is  sufficiently  compelling  to 
conclude  that  trans  fat  intakes  increase 
CHD  risk.  Accordingly,  these  expert 
panels  recommended,  in  addition  to 
their  longstanding  recommendations 
that  Americans  consiune  diets  limited 
in  saturated  fat,  that  consumers  also 
select  food  products  that  are  low  in 
trans  fat.  Although  the  expert  panels' 
primary  emphases  remain  on  limiting 
intakes  of  saturated  fat  (which 
contributes  on  average  about  11-12 
percent  of  calories  in  U.S.  diets),  they 
also  have  recommended  limiting  intakes 
of  trans  fats  (which  contribute,  on 
average,  about  3  percent  of  calories  in 
U.S.  diets).  These  recommendations  are 
made  for  the  general  population  (Refs. 
.  87  and  140)  and  persons  at  increased 
risk  for  CHD  whose  LDL-C  is  above  goal 
levels  (Ref  89). 

(Comment  1)  Several  comments  on 
the  November  1999  proposal  questioned 
whether  the  conclusions  regarding  trans 
fat  would  be  supported  by  pending 
scientific  reviews.  Someof  these 
comments  recommended  that  FDA  not 
issue  a  final  rule  until  after  publication 
of  Dietary  Guidelines  2000.  Other 
comments  recommended  waiting  until 
the  lOM/NAS  completes  work  on  a 
review  of  dietary  reference  values  for 
macronutrients. 

The  Dietary  Guidelines  2000  have 
been  published  (Refs.  87  and  88).  While 
they  do  not  mention  trans  fat  in  its 
broad  guideline,  "Choose  a  diet  that  is 
low  in  saturated  fat  and  cholesterol  and 
moderate  in  total  fat,"  the 
recommendations  from  the  Dietary 
Guidelines  2000  and  the  accompanying 
advisory  committee  review  clearly  state 
that  foods  high  in  trans  fatty  acids  tend 
to  raise  blood  LDL-C  which  increases 
the  risk  of  CHD.  Reductions  in  intakes 
of  both  saturated  and  trans  fats  are 
suggested  for  maintaining  total  fat  to  no 
more  than  30  percent  of  calories. 
Substitutions  of  foods  low  in  trans  and 
saturated  fatty  acids  (e.g.,  vegetable  oils) 
for  foods  with  higher  levels  of  trans 
fatty  acids  (e.g.,  hard  margarines, 
partially  hydrogenated  shortenings)  are 
also  recommended.  Thus,  in  the  Dietary 
Guidelines  2000,  the  recommendations 
to  reduce  trans  fat  intake  are  definitive. 
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not  tentative.  Additionally,  the 
recommendations  in  the  Dietary 
Guidelines  2000  are  reinforced  by 
similar  findings  and  recommendations 
from  other  recent  expert  panels  (Refs.  89 
through  91,  and  140),  including  those  of 
the  lOM/NAS  report  on  macronutrients 
(Ref.  140),  which  has  also  been 
published.  The  lOM/NAS  report 
recommends  that  "trans  fat 
consumption  be  as  low  as  possible 
while  consuming  a  nutritionally 
adequate  diet." 

(Comment  2)  One  comment  suggested 
that  tmns  fat  is  a  healthier  choice  than 
satiuated  fat,  quoting  1994  and  1998 
statements  that  it  attributed  to  the 
American  Heart  Association  (AHA) 
recommending  that  margarine  be  used 
instead  of  butter  and  that  tmns  fats 
displace  satiuated  fats  in  the  diet.  The 
comment  suggested  that,  if  AHA  or 
others  in  the  scientific  community 
recommend  margarine  be  used  instead 
of,  butter,  this  establishes  that 
hydrogenated  vegetable  oils  and  trans 
fat  have  health  benefits,  at  least  in 
comparison  to  saturated  fatty  acids. 
Several  other  comments  stated  that 
trans  fats  displace  satxuated  fats  in  the 
diet,  thus  implying  that  they  are 
healthful  alternatives  to  saturated  fats. 

FDA  disagrees  with  the  comments' 
conclusions  that  the  recommendations 
of  the  AHA  and  other  scientific  bodies 
that  margarine  be  substituted  for  butter 
provides  a  basis  for  concluding  that 
trans  fat  has  health  benefits  or  is  a 
healthier  choice  than  satiuated  fats.  The 
recently  updated  2000  AHA  Guidelines 
(Ref.  91)  recommend  that  intakes  of 
foods  with  a  high  content  of  cholesterol- 
raising  fatty  acids  (i.e.,  trans  and 
saturated  fats)  be  limited  because  both 
raise  serum  LDLr<:  levels,  and 
consequently,  increase  CHD  risk. 
Specifically,  the  AHA  recommends 
limiting  the  intake  of:  (1)  Foods  rich  in 
saturated  fatty  acids  (e.g.,  full-fat  dairy 
products,  fatty  meats,  tropical  oils),  and 
(2)  frans-fatty  acids,  the  major 
contributor  of  which  is  hydrogenated  fat 
(Ref.  91).  Relative  to  trans  fat.  the  2000 
AHA  guidelines  state  that,  "It  has  been 
established  that  dietary  trans- 
unsaturated  fatty  acids  can  increase  LDL 
cholesterol  and  reduce  HDL 
cholesterol"  (Ref.  91).  Moreover,  the 
AHA  recommendations  are  consistent 
with  the  recommendations  of  the  other 
scientific  bodies  described  earlier  in  this 
dociunent.  All  of  these  reports 
recommend  substituting  vegetable  oils 
for  animal  fats;  and,  within  the 
vegetable  oil  category,  recommend 
selecting  those  products  that  are  lower 
in  or  free  of  trans  fat  (e.g.,  liquid 
vegetable  oils,  soft  margarines,  and 
trans-ftee  margarines)  in  place  of  tnore 


hydrogenated  oil  products  (e.g.,  stick 
margarines  and  shortenings).  More 
recently,  the  lOM/NAS  concluded  that 
there  is  no  evidence  of  health  benefits 
associated  with  trans  fat  intakes,  but 
that  trans  fat  does  increase  LDL-C  and, 
therefore,  the  risk  of  CHD  (Ref.  140). 
Thus,  the  comment's  premise  that  die 
ciurent  recommendations  of  the  AHA 
and  other  scientific  bodies  support  the 
conclusion  that  trans  fat  is  a  healthful 
alternative  to  butter  and  animal  fats  is 
not  consistent  with,  nor  supported  by, 
the  full  context  and  intent  of 
reconunendations  by  the  AHA  and  other 
scientific  bodies. 

Those  comments  that  said  trans  fat  is 
a  healthful  alternative  to  saturated  fat 
also  are  not  consistent  with  the 
recommendations  of  the  AHA  and  other 
scientific  bodies.  These  expert  bodies  all 
concluded  that  both  trans  and  satiuated 
fatty  acids  increase  the  risk  of  CHD  by 
increasing  serum  LDL-C  levels  and, 
therefore,  they  recommended  limiting 
intakes  of  both  trans  and  saturated  fatty 
acids. 

It  should  be  noted  that 
recommendations  to  consume  margarine 
instead  of  butter  are  based  on  the  fact 
that  the  combined  amount  of 
cholesterol-raising  lipids  [trans  and 
saturated  fats)  are  lower  in  margarines 
than  in  butter  (Ref.  92).  Additionally, 
butter,  unlike  margarine,  contains 
dietary  cholesterol  which  also  has 
cholesterol-raising  effects  (Ref.  139). 

B.  Published  Studies 

To  evaluate  the  evidence  that  dietary 
trans  fat  increases  the  risk  of  CHD,  FDA 
reviewed  the  scientific  evidence  cited  in 
the  petition  and  recent  human  studies 
from  its  own  literatiue  search.  In  the 
November  1999  proposal,  FDA 
summarized  its  review  of  the  findings  of 
intervention  and  observational  studies 
on  the  relationship  between  intakes  of 
trans  fatty  acids  and  CHD  (64  FR  62746 
at  6274»-62754).  FDA  considered  the 
findings  from  human  studies  to 
constitute  evidence  that  is  more  direcdy 
relevant  and  persuasive  than  findings 
from  animal  studies.  FDA  gave  greater 
weight  to  results  from  dietary 
intervention  studies  than  to 
observational  (epidemiological)  studies 
because  of  an  intervention  study's 
ability  to  provide  evidence  for  a  cause- 
effect  relationship.  FDA  regarded  results 
from  observational  studies  as  indirect 
evidence  for  a  relationship  between 
trans  fatty  acid  intake  and  CHD  risk. 
FDA  also  reviewed  estimates  of  dietary 
intakes  of  trans  fatty  acids  in  the  U.S. 
population  (64  FR  62746  at  62752- 
62753). 

In  the  November  1999  proposal,  FDA 
evaluated  results  of  12  dietary 


intervention  studies  (Refe.  7  through  15, 
34,  36,  and  82).  FDA  focused  on  the 
physiological  measures  of  senun  and 
plasma  LDL-C  concentrations  to 
evaluate  whether  trans  fatty  acid  intakes 
influence  the  risk  of  CHD  because  such 
measures  are  recognized  as  valid 
predictors  of  increased  risk  for  CHD 
(Ref.  5).  FDA  concluded  that  controlled 
intervention  studies,  in  different 
population  groups  in  the  United  States 
and  other  coimtries.  consistently 
indicate  that  consumption  of  diets 
containing  trans  fatty  acids,  like  diets 
containing  satiuated  fats,  results  in 
increased  serum  LDL-C  (a  major  risk 
factor  for  CHD)  compared  with 
consimiption  of  diets  containing  cis- 
monounsaturated  or  cis-polyunsatiuated 
fat  sources  (64  FR  62746  at  62753).  The 
agency  also  compiled  reports  of  changes 
in  serum  total  and  high  density 
lipoprotein  cholesterol  (HDL-C)  and 
serum  lipoproteins  to  present  a  more 
complete  pictiu*  of  serum  lipid  changes 
(64  FR  62746  at  62799-62821). 

In  the  November  1999  proposal,  FDA 
also  reviewed  nine  publications  that 
examined  associations  between  trans 
fatty  acids,  serum  lipids  and  CHD 
endpoints:  Four  publications  describing 
three  prospective  cohort  studies  (Refs. 
19  through  21  and  38),  one  publication 
describing  an  inter-cohort  study  (Ref. 
22),  three  publications  describing  case 
control  studies  (Refs.  16  through  18), 
and  one  publication  describing  a  cross- 
sectional  study  (Ref.  23).  FDA  stated 
that  these  epidemiological 
investigations  of  associations  between 
dietary  trans  fatty  acids  and  risk  of  CHD 
must  be  interpreted  cautiously  because 
of  the  imprecision  associated  with  the 
dietary  collection  methodologies  used, 
the  difficulty  of  eliminating 
confoiuding  factors,  and  because  no 
dose-response  relationship  has  been 
demonstrated  in  the  studies  (64  FR 
62746  at  62752).  FDA  also  stated  that 
despite  these  generally  recognized 
deficiencies  in  the  observational 
studies,  the  repeated  and  consistent 
findings  from  these  studies  show  that 
consumption  of  trans  fatty  acids  is 
associated  with  adverse  effects  on  CHD 
risk  in  hiunans,  which  supports  the 
findings  from  intervention  studies  (64 
FR  62746  at  62752). 

Thus,  in  the  November  1999  proposal. 
FDA  concluded  that  controlled 
intervention  studies  in  different 
population  groups  in  the  United  States 
and  other  countries  consistently 
indicate  that  consumption  of  diets 
containing  trans  fatty  acids,  like  diets 
containing  saturated  fats,  results  in 
increased  serum  LDL-C  compared  .with 
consumption  of  diets  containing  cis- 
monounsatiuated  or  cis-polyimsatiuated 
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fat  sources  (64  FR  62746  at  62753).  FDA 
also  concluded  that  these  findings  are 
consonant  with  findings  fit)m 
observational  studies  among  fi«e-hving 
persons  in  the  United  States  and  other 
countries  (64  FR  62746  at  62753). 

In  the  November  1999  proposal,  FDA 
also  slunmarized  the  results  of  estimates 
of  dietary  intake  of  trans  fatty  acids  in 
the  U.S.  population  (64  FR  62746  at 
62752).  FDA  noted  that  estimates  of 
mean  consumption  of  trans  fatty  acids 
in  the  United  States  ranged  ft'om  about 
3  g/day  to  about  13  g/day.  Based  on 
national  food  disappearance  data, 
estimated  mean  values  for  the  daily  per 
capita  consumption  of  total  trans  fatty 
acids  were  variable:  12.8  g/day  (Ref.  24), 
10.2  g/day  (Ref.  39),  and  8.1  g/day  (Ref. 
25).  Based  on  a  nationally  representative 
sample  of  the  U.S.  population,  the 
estimated  mean  intake  of  tmns  fatty 
acids  was  5.3  g/day  (2.6  percent  of 
calories)  and  the  90th  percentile  intake 
was  9.4  g/day  for  individuals  3  years  of 
age  and  older  in  the  U.S.  population 
(Ref.  12).  Estimates  of  mean  trans  fatty 
acids  intake  were  4.4  g/day  for  men  and 
3.6  g/day  for  women  in  one 
observational  study  in  the  United  States 
(Ref.  18)  and  3.4  g/day  for  men  in 
another  (Ref.  23).  Some  studies 
presented  mean  or  median  intakes  for 
quintiles  of  the  population  studied. 
Median  intakes  were  3.1  g/day  for  men 
and  3.0  g/day  for  women  in  the  lowest 
quintile  and  6.7  g/day  for  men  and  6.8 
g/day  for  women  in  the  highest  quintile 
(Ref.  18).  Another  study  reported  i 
intakes  of  1.5  g/day  and  5.3  g/day, 
respectively,  for  the  lowest  and  highest 
quintiles  of  male  health  professionals 
(Ref.  19).  For  female  nurses  in  the 
United  States,  mean  energy-adjusted 
intakes  of  trans  fatty  acids  were  2.4  and 
5.7*g/day,  respectively  for  the  lowest 
and  highest  quintiles  of  trans  fatty  acid 
intakes  (Ref.  21).  FDA  concluded  that, 
overall,  the  estimates  of  mean  trans  fatty 
acids  intakes  are  similar  to  intakes  of 
trans  fatty  acids  in  the  U.S.  intervention 
studies  (the  selected  intervention 
studies  used  in  this  comparison  were 
those  in  which  trans  fatty  acid  contents 
were  determined  by  chemical  analysis 
of  duplicate  portions  of  the  diets  and  for 
which  statistically  significant  increases 
in  serum  LDL-C  were  reported 
compared  to  diets  containing  cis- 
polyunsatiu-ated  fatty  acids  (Refs.  13,  34, 
and  82)  or  cis-monoimsaturated  fatty 
acids  (Ref.  12)).  The  intakes  of  trans 
fatty  acids  for  which  the  increases  in 
serum  LDL-C  were  statistically 
significant  in  the  intervention  studies 
ranged  from  7.6  g/day  to  13  g/day  (Refs. 
12,  13,  34,  and  82).  FDA  stated  that 
these  levels  are  very  similar  to  the 


estimated  intakes  of  the  many 
individuals  in  the  United  States  whose 
trans  fatty  acid  intake  is  greater  than  the 
mean  of  5.3  g/day  (64  FR  62746  at 
62753). 

Subsequent  to  the  November  1999 
proposal,  additional  studies  on  the  topic 
of  trans  fatty  acid  intakes  and  CHD  risk 
have  been  published  (Refs.  98  through 
102).  FDA  reviewed  the  findings  from 
these  new  studies  to  evaluate  whether 
they  differ  significantly  from  the 
findings  of  studies  included  in  the 
proposed  rule.  In  general,  the  results 
from  these  recently  published 
intervention  and  prospective  studies  are 
consistent  with  the  results  from  the 
studies  included  in  the  November  1999 
proposal  in  that  they  also  found  that 
diets  containing  trans  fat  increased 
LDL-C,  and  therefore,  CHD  risk  (Refs. 
98  to  101)  and  that,  in  free-living 
populations,  consumption  of  trans  fat 
was  associated  with  increased  risk  of 
heart  attack  and  death  from  CHD  (Ref. 
102).  In  addition,  a  cross-sectional 
observational  study  has  been  published 
(Ref.  93).  This  study,  which  was  the 
subject  of  several  comments,  suggests  no 
relationship  between  current  intakes  of 
trans  fat  in  European  countries  and  CHD 
risk.  FDA  has  addressed  this  study  in 
Comment  4  of  this  dociunent. 

(Comment  3)  Many  comments 
discussed  the  strength  of  the  scientific 
evidence  for  establishing  whether  trans 
fatty  acids  adversely  affect  CHD  risk  by 
raising  LDL-C  levels.  A  number  of 
comments  found  the  evidence  to  be 
strong  and  supportive  of  trans  fatty  acid 
labeling  on  foods.  Other  comments 
questioned  whether  there  was  sufficient 
evidence  to  warrant  labeling  of  trans  fat 
content.  Several  comments  stated  that 
the  health  impact  of  the  intake  levels 
reported  in  population-based  surveys 
and  observational  studies  was  minimal. 

A  few  comments  to  the  November  15, 
2002,  proposal  to  reopen  the  trans  fat 
comment  period  questioned  the 
scientific  validity  of  the  lOM/NAS 
report  based  on  the  underlying  science 
and  regression  equations  relied  upon. 
The  comments  argued  that  one  of  the 
articles  relied  upon  (Ref.  83)  was  an 
opinion  essay  and  was  not  peer- 
reviewed  by  the  New  England  Journal  of 
.Medicine  (NEJM)  where  it  was 
published. 

Based  on  an  evaluation  of  the 
scientific  evidence,  FDA  concludes  that 
the  scientific  evidence  is  sufficient  to 
require  nutrition  labeling  of  trans  fat.  In 
the  November  1999  proposal,  FDA 
systematically  summarized  and 
reviewed  the  available  individual 
human  studies  (64  FR  at  62749-62754 
and  62798  to  62821).  In  re-examining 
this  review  in  light  of  the  comments. 


FDA  finds  no  basis  to  alter  its  earlier 
conclusion  that,  in  general,  there  is 
consistency  in  finding  adverse  effects  of 
trans  fat  on  CHD  risk.  Controlled 
intervention  studies  in  different 
population  groups  in  the  United  States 
Euid  other  coimtries  consistently 
indicated  that  consumption  of  diets 
containing  trans  fat  results  in  elevations 
of  LDL-C,  and  therefore,  increased  risk 
of  CHD  (Refs.  7  to  15,  34,  36,  and  82). 
In  addition,  positive  statistical 
associations  are  consistently  reported  in 
observational  studies  between  estimated 
trans  fat  intake  in  free-living 
populations  and  incidence  of  CHD 
manifested  as  heart  attack  or  death  from 
CHD  (Refs.  16  to  22,  and  38)  or 
increased  risk  of  CHD  as  assessed  by 
higher  levels  of  LDL-C  (Ref.  23)  (64  FR 
62751  to  62753).  Thus,  FDA  continues 
to  find  that  a  large  body  of  the  most 
persuasive  types  of  evidence  (i.e., 
intervention  trials  and  prospective 
cohort  observational  studies) 
consistently  show  that  trans  fat  intakes 
adversely  a^ect  CHD  risk  imder  both 
controlled  trial  conditions  and  in  free- 
living  populations  following  their  usual 
dietary  patterns.  This  consistency  was 
seen  across  studies  done:  (1)  In  the 
United  States  and  several  European 
countries,  (2)  using  a  variety  of  test  and 
control  products  and  study  designs,  (3) 
using  a  range  of  intake  levels  for  trans 
fatty  acids  (less  than  (<)  1  percent  to  7 
percent  of  calories),  (4)  by  different 
investigators  and  research  groups,  (5) 
with  different  populations  and 
selection/exclusion  criteria,  and  (6) 
within  different  total  dietary  contexts. 
This  relationship  was  also  consistently 
foimd  in  comparisons  of  high  vs.  low 
consumers  of  trans  fats  in  free-living 
U.S.  populations  consuming  their 
normal  diets.  Thus,  whether  controlled 
intervention  trials  or  among  fi«e-living 
U.S.  populations  consuming  their  usual 
diets,  the  adverse  effects  of  trans  fat 
intakes  on  CHD  risk  were  consistently 
observed. 

Moreover,  FDA's  conclusions  were 
consistent  with  those  of  independent 
Federal  Govenunent  expert  panels  that 
published  dietary  recommendations  for 
U.S.  population  groups  subsequent  to 
publication  of  the  November  1999 
proposal  (Refs.  87  and  89  through  91) 
that  were  cited  in  the  Federal  Register 
to  reopen  the  comment  period  on 
November  15,  2002.  These  expert 
panels,  reviewing  the  same  scientific 
evidence  as  FDA  described  in  the 
proposed  rule,  and  given  their 
knowledge  of  U.S.  dietary  patterns, 
consistently  concluded  that  trans  fat 
intakes  are  associated  with  increased 
CHD  risk  and  recommended  that  U.S. 
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consumers  and  those  who  need  to  lower 
their  LDL-C  level  minimize  their 
intakes  of  trans  fat  to  reduce  their  risk 
of  OiD.  For  example,  the  lOM/NAS 
noted  "a  positive  linear  trend  between 
tmns  fatty  acid  intake  and  total  and 
LDL-C  concentrations,  and  therefore, 
increased  risk  of  CHD,  thus  suggesting 
an  upper  limit  of  zero"  {Ref.  90). 
However,  they  further  stated  that, 
because  trans  fatty  acids  are 
unavoidable  in  ordinary  diets,  a 
complete  avoidance  of  these  fats  is  not 
possible  without  extraordinary  changes 
in  patterns  of  dietary  intake.  Such 
extraordinary  adjustments  may 
introduce  other  undesirable  effects  (e.g., 
elimination  of  foods  such  as  diary 
products  and  meats  that  contain  tmns 
fatty  acids  may  result  in  inadequate 
intakes  of  protein  and  certain 
micronutrients).  For  theie  reasons,  the 
lOM/NAS  recommended  that  trans  fatty 
acid  consumption  be  as  low  as  possible 
while  consuming  a  nutritionally 
adequate  diet.  In  response  to  the 
comments  about  the  scientific  validity 
of  an  article  used  in  the  lOM/NAS 
report,  FDA  notes  that  the  paper  by 
Ascherio  and  coworkers  (Ref.  83)  is  not 
the  only  information  that  the  lOM/NAS 
relied  on  to  conclude  that  trans  fatty 
acid  consumption  should  be  as  low  as 
possible  relative  to  CHD  risk.  Moreover, 
FDA  did  not  find  the  LDL/HDL 
cholesterol  ratio  used  in  the  Ascherio  et 
al.  analysis  to  be  a  useful  endpoint  for 
purposes  of  the  trans  fatty  acid  rule- 
making (see  Comment  10).  Additionally, 
FDA's  independent  evaluation  of  the 
scientific  evidence  concluded  that  there 
is  consistency  in  finding  adverse  effects 
of  trans  fat  on  risk  of  CHD.  Therefore, 
even  though  the  independent  reviews  of 
FDA  and  the  other  expert  panels 
differed  to  some  degree  in  how  they 
used  the  available  scientific  evidence, 
the  resultant  consistency  of  the 
conclusions  across  these  reviews 
provides  strong  credence  to  the  finding 
that  trans  fatty  acid  consumption 
increases  CHD  risk  via  increases  in 
LDL-C. 

In  summary,  based  on  the  consistent 
results  across  a  number  of  the  most 
persuasive  types  of  study  designs  (i.e., 
intervention  trials  and  prospective 
cohort  studies)  that  were  conducted 
using  a  range  of  test  conditions  and 
across  different  geographical  regions 
and  populations,  the  agency  now  agrees 
with  the  comments  that  stated  that  the 
available  evidence  for  an  adverse 
relationship  between  trans  fat  intakes 
and  CHD  risk  is  strong.  FDA  also  finds 
the  results  from  the  large  prospective 
cohort  studies  among  free-living  U.S. 
population  groups  to  be  persuasive 


evidence  that  the  trans  fat  intakes 
associated  with  U.S.  dietary  patterns 
can  have  a  significant  adverse  effect  on 
CHD  risk  for  U.S.  consumers.  The 
scientific  agreement  for  this  relationship 
among  the  various  expert  groups  and 
consensus  among  these  expert  groups  in 
recommending  that  U.S.  consumers 
limit  their  intakes  of  satiirated  and  trans 
fats  now  provide  further  evidence  of  the 
strength  of  the  science  and  the  public 
health  importance  of  lowering  tmns  fat 
intakes  for  U.S.  consumers.  Therefore, 
the  comments  do  not  persuade  FDA  to 
change  its  position  in  the  proposed  rule 
that  labeUng  of  trans  fatty  acids  is 
warranted  based  on:  (1)  The  scientific 
evidence;  and  (2)  the  public  health 
importance  of  the  guidelines 
recommending  that  consiuners  limit 
their  intakes  of  both  of  the  LDL-C- 
raising  fats:  trans  and  saturated  fats. 
Thus,  FDA  concludes  that  its  tentative 
conclusion  in  the  proposed  rule  that 
"imder  conditions  of  use  in  the  United 
States,  consumption  of  trans  fatty  acids 
contributes  to  increased  serum  LDL^ 
levels,  which  increases  the  risk  of  CHD" 
(64  FR  62746  at  62754)  is  no  longer 
tentative.  FDA  continues  to  find  the 
overall  weight  of  scientific  evidence  in 
support  of  this  conclusion  to  be 
sufficiently  compelling  to  now  warrant 
trans  fatty  acid  labeling. 

(Comment  4)  Several  comments  stated 
that  a  new  observational  study  by  van 
de  Vijver  et  al.,  "Association  between 
trans  fatty  acid  intake  and 
cardiovascular  risk  factors  in  Europe: 
The  transFAlR  Study"  (Ref.  93)  showed 
no  association  between  average  total 
trans  fat  intake  in  Eiuope  and  LDL-C  or 
HDL-C  so  that  average  trans  fat  intake 
in  the  United  States  is  probably  not 
detrimental  to  human  health. 

FDA  disagrees  with  the  comments. 
The  transFAIR  study  had  a  cross- 
sectional  design,  measuring  trans  fatty 
acid  intake  and  serum  lipids  in  327  men 
and  299  women,  ages  50  to  65  years,  in 
8  European  coimtries  from 
approximately  1997  to  1999.  The  study 
reported  no  statistically  significant 
association  between  total  trans  fat 
intake  and  serum  LDL-C.  The  habitual 
intake  of  trans  fat  was  estimated  to  be 
about  2  g/day  (e.g.,  approximately  1 
percent  of  calories). 

FDA  notes  that  cross-sectional 
designs,  such  as  the  one  used  by  van  de 
Vijver  et  al.,  are  relatively  weak  designs 
for  showing  associations  between  diet 
and  serum  lipids  (Ref.  93).  As  an 
observational  study,  they  are  generally 
considered  to  be  less  persuasive  than 
intervention  trials.  Moreover,  compared 
with  other  types  of  observational  studies 
(e.g.,  prospective  (cohort)  observational 
studies  and  retrospective  (case-control) 


studies),  they  are  considered 
particularly  weak.  Considering  the 
weaknesses  of  the  cross-sectional  design 
used  in  the  trans? AIR  study  compared 
with  the  much  larger  body  of  evidence 
from  more  persuasive  types  of  studies 
(i.e.,  intervention  trials  and  prospective 
observational  studies)  that  consistently 
demonstrate  an  adverse  effect  of  trans 
fat  intakes  on  LDL-C,  FDA  does  not  find 
the  transFAIR  study  to  be  sufficiently 
compelling  to  override  the  overall 
weight  of  the  scientific  evidence 
reviewed  in  the  November  1999 
proposal  or  to  override  the  independent 
conclusions  of  recent  expert  panels 
convened  by  the  Federal  Government 
(Refs.  87  and  89),  the  lOM/NAS  (Ref. 
90),  and  the  AHA  (Ref.  91). 

For  the  reasons  cited  previously,  FDA 
disagrees  with  the  comments  that  a  lack 
of  association  between  trans  fat  intake 
and  serum  lipids  in  the  European 
transFAIR  study  indicates  that  average 
trans  fat  intake  in  the  United  States  is 
probably  not  detrimental  to  human 
health. 

(Comment  5)  Many  comments 
emphasized  the  inadequacies  in  the 
assessment  of  intakes  of  trans  fatty  acids 
by  the  U.S.  population  and  noted  that 
the  current  data  are  insufficient  in 
regard  to  the  trans  fatty  acid  content  of 
foods.  One  conunent  noted  that  USDA's 
data  for  the  trans  fatty  acid  content  of 
foods  are  limited  to  a  few  foods  with  a 
small  number  of  samples.  Thus,  the 
conunent  concluded  that  extrapolation 
of  trans  fatty  acid  content  from  a  few 
foods  must  be  used  to  estimate  the 
content  of  trans  fat  in  the  large  number 
of  foods  that  make  up  the  total  diets  of 
the  U.S.  population.  This  extrapolation 
residts  in  intake  estimate  errors  with 
unknown  effects.  Some  comments  assert 
that  the  data  are  an  over-estimate  of  the 
U.S.  population's  trans  fatty  acid  intake 
and  other  comments  assert  that  the  data 
are  an  imder-estimate. 

FDA  agrees  that  estimates  of  dietary 
intakes  of  trans  fat,  as  with  all  intake 
estimates  based  on  participant  reports 
and  limitations  in  compositional  data 
bases,  are  subject  to  multiple  sources  of 
error.  In  the  November  1999  proposal, 
the  agency  reviewed  intake  estimates 
from  three  different  types  of  data:  (1) 
National  food  consumption  survey,  (2) 
national  disappearance  data,  and  (3) 
observational  studies  done  in  U.S. 
population  groups.  By  examining  results 
from  multiple  methods  of  estimating 
intakefs,  the  agency  was  able  to  assess 
some,  but  not  all,  of  the  uncertainties  in 
current  intake  estimates.  In  discussing 
these  data,  FDA  noted  the  very  limited 
composition  data  available  for  the  trans 
fatty  acid  composition  of  foods  and  the 
difficulties  in  determining  the  accuracy 
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of  reported  trans  intakes  with  current 
knowledge  and  methods  (64  FR  at 
62752-62753). 

In  the  November  1999  proposal,  FDA 
reviewed  an  analysis  that  used  the 
results  of  the  1989-1991  Continuing 
Survey  of  Food  Intakes  by  Individuals 
(CSFII),  a  national  food  consumption 
survey  of  the  U.S.  population  conducted 
by  the  USDA  (Ref.  26).  This  study 
reported  a  mean  trans  fatty  acid  intake 
of  5.3  g/day  (2.6  percent  of  calories)  for 
persons  3  years  and  older.  One  way  to 
evaluate  the  acciuacy  of  siuvey  intake 
estimates  is  to  compare  the  reported 
caloric  intakes  to  known  requirements, 
or  to  levels  from  intervention  trials  that 
have  been  shown  to  maintain  body 
weight  for  some  period  of  time.  The 
authors  of  this  study  stated  that  these 
reported  caloric  intakes  were  20-40 
percent  below  known  physiologic 
requirements,  suggesting  significant 
under-reporting  of  intakes  (Ref.  26).  The 
reported  caloric  intakes  in  the  CSFII 
were  also  approximately  265  to  1,000 
calories/day  below  levels  required  to 
maintain  body  weights  for  U.S.  subjects 
in  intervention  trials  (Ref.  26). 
Therefore,  the  estimates  of  intakes  from 
the  CSFII  siuvey  data  are  likely 
significantly  under-reported, 
particularly  when  expressed  on  a  gram 
per  day  basis. 

The  second  type  of  trans  fatty  acid 
intake  estimate  considered  in  the 
November  1999  proposal  was  derived 
from  estimates  of  trans  fatty  acids 
available  in  the  U.S.  food  supply 
calculated  from  USDA-Economic    ' 
Research  Service  fats  and  oils 
production  figures  and  food 
disappearance  data  for  fats  and  oils. 
Three  studies  provided  daily  per  capita 
estimates  of  trans  fatty  intakes  of  12.8  g, 
10.2  g,  and  8.1  g.  (Refs.  24,  39,  and  25, 
respectively).  Although  all  three 
estimates  were  "'corrected"  for  losses 
due  to  waste  in  processing  and  use,  per 
capita  intake  estimates  based  on 
disappearance  data  generally 
overestimate  intakes  (Ref.  4). 

Finally,  observational  studies 
conducted  in  U.S.  populations  also  can 
provide  intake  estimates.  In  the 
November  1999  proposal,  FDA  reviewed 
several  observational  studies,  including 
several  prospective  cohort  studies 
conducted  in  U.S.  populations  who 
were  healthy  at  the  time  of  enrollment 
(Refs.  19,  21,  and  38).  Estimates  of  daily 
trans  intakes  ranged  from  1.3  to  3.2 
percent  of  calories  and  from  1.5  to  6.4 
g/day  for  adult  participants  in  these 
studies.  These  ranges  of  intake  estimates 
are  somewhat  lower  than  those  in  the 
CSFn  siuvey  so  are  therefore  also  likely 
underestimated.  However,  even  vyith 
these  relatively  low  intake  estimates. 


these  studies  foimd  that  among  free- 
living  adults,  those  adults  consuming 
trans  fatty  acids  at  the  highest  quintiles 
of  intake  had  increased  relative  risk  of 
CHD  as  compared  to  adults  consuming 
tmns  fatty  acids  at  the  lowest  quintiles 
of  intake. 

In  summary,  the  different  types  of 
studies,  and  different  studies  within  a 
study  type,  estimated  different  intake 
levels  for  the  U.S.  population.  The 
estimates  from  the  food  disappearance 
data  are  likely  overestimated.  The 
estimates  from  the  observational  studies 
and  the  national  food  consumption 
survey  are  likely  underestimated.  All 
estimates  used  the  same  compositional 
data  base  which,  as  noted  above,  has 
very  limited  data  on  the  trans  fat 
content  of  foods.  Although  we  have  no 
external  "gold  standard"  against  which 
to  determine  which  estimate  is  most 
accurate,  the  available  intake  estimates 
suggest  that  average  intakes  of  U.S. 
consumers  probably  fall  within  the 
range  of  1.3  e  to  12.8  g/day. 

Because  ofthe  multiple  sources  of 
uncertainty  in  intake  estimates,  caution 
must  be  exercised  to  avoid  over- 
interpretation  of  the  available  dietary 
intake  estimates  and  their  relationship 
to  the  trans  fat  levels  used  in  the 
intervention  trials.  It  is  important  to 
note,  however,  that  the  agency's 
determination  of  the  scientific  basis  for 
and  public  health  importance  of  trans 
fat  labeling  was  based  on  the  totality  of 
the  scientific  evidence.  In  this 
evaluation,  FDA  weighted  the  results  of 
the  intervention  trials  most  heavily.  The 
intervention  trials  clearly  demonstrate, 
in  a  cause  and  effect  manner,  an  adverse 
effect  of  trans  fat  intakes  on  LDL-C 
levels,  and  therefore  on  CHD  risk,  across 
a  broad  range  of  intakes  (less  than  1 
percent  to  7  percent  of  calories),  dietary 
patterns,  and  population  groups.  For  the 
purposes  of  determining  that  die 
scientific  evidence  was  sufficient  to 
conclude  that  trans  fat  labeling  was 
warranted  from  a  public  health 
perspective,  FDA  finds  that  the 
intervention  and  observational  studies 
provided  strong  evidence  of  both  a 
causal  relationship  between  trans  fat 
intake  and  risk  of  CHD  and  applicability 
to  the  general  U.S.  population. 
Therefore,  FDA  does  not  need  to  rely 
solely  on  dietary  intake  estimates  to 
make  this  determination. 

Because  of  the  serious  public  health 
consequences  of  CHD  in  the  U.S. 
population,  prudent  public  health 
dictates  that  we  help  consumers  control 
those  risk  factors  which  they  can  alter 
mrectly  through  their  own  behavior. 
Heart-healthy  diets  that  limit  the  intakes 
of  both  satiuated  and  trans  fats  can 
serve  this  purpose  as  is  evidenced  by 


recommendations  in  the  recent  expert 
panel  reports  (Refs.  87,  89  through  91, 
and  140). 

(Comment  6)  Many  comments 
addressed  the  issue  of  the  relevance  of 
intervention  study  intakes  to  usual 
-  conditions  of  use  in  the  United  States. 
Some  comments  expressed  concern  that 
FDA's  conclusions  relied  on 
intervention  studies  in  which  the 
intakes  of  trans  fatty  acids  were  very 
high  and  not  representative  of  U.S. 
intakes  of  about  5.3  g/day  (3  percent  of 
calories). 

FDA  disagrees  with  the  comments 
that  it  relied  heavily  on  intervention 
trials  with  high  tmns  fat  intake.  A  range 
of  fatty  acid  intakes  was  included  in  the 
dietary  intervention  assessments.  For 
example,  the  four  U.S.  research 
investigations  with  chemical  analyses  of 
the  diets  included  a  total  of  15  study 
diets  (Refs.  12, 13,  34,  and  82).  These 
studies  included  diets  with  little  or  no 
trans  fat  (e.g.,  0.4  to  0.6  percent  of 
calories),  diets  that  contained  moderate 
levels  of  trans  fat  (e.g.,  3  to  4  percent  of 
calories),  as  well  as  diets  with  a  higher 
intake  of  trans  fat  (e.g.,  6  to  7  percent 
of  calories).  FDA  relied  on  the  totality 
of  the  evidence,  i.e.,  intervention 
studies  that  had  trans  fat  intakes  that 
ranged  from  very  low  levels  (less  than 
1  percent  of  calories)  to  intakes  up  to  6 
to  7  percent  of  calories  and  on  findings 
from  observational  studies  that  showed 
an  adverse  relationship  between  trans 
fat  intakes  and  CHD  risk  among  U.S. 
population  groups  consiuning  tlieir 
usual  diets. 

Thus,  in  the  aggregate,  the  U.S. 
intervention  studies  included  an 
assessment  of  the  effect  of  a  wide  range 
of  trans  iatty  acid  levels  that  overlap  die 
range  of  intake  estimates  for  the  U.S. 
population.  As  noted  in  FDA's  response 
to  Comment  5,  the  relevance  of  the 
findings  from  the  intervention  studies 
for  the  U.S.  population  are  shown  by  the 
consistent  findings  of  an  adverse 
relationship  between  trans  fat  and  CHD 
risk  in  the  prospective  studies  of  free- 
living  U.S.  population  groups.  Thus,  the 
relevance  of  the  trans  intakes  used  in 
the  intervention  studies  for  the  U.S. 
population  was  confirmed  by  the 
consistent  findings  in  the  prospective 
studies  that  showed  an  adverse 
association  between  trans  intake  and 
CHD  risk  among  free-living  U.S. 
population  groups.  The 
recommendations  of  recent  expert 
panels  that  Americans  limit  their 
intakes  of  trans  fat  shows  that  a  broad- 
based  scientific  agreement  exists  as  to 
the  public  health  merits  of  trans  fat 
labeling  for  the  U.S.  population  within 
the  context  of  current  dietary  intakes. 
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(Comment  7)  Other  comments 
suggested  that  the  study  populations 
were  not  representative  of  the  U.S. 
population.  For  example,  one  comment 
said  that  the  intervention  studies 
included  individuals  at  high  risk  with 
serum  cholesterol  levels  greater  than  (>) 
320  milligrams  (mg)/deciliter  (dL)  or 
LDL-C  >  130  mg/dL.  Another  comment 
stated  that  the  agency  failed  to  reflect 
that  relative  risk  will  depend  on  the 
base  risk  of  the  population  used  for 
comparisons  with  the  U.S.  general 
population. 

FDA  disagrees  with  these  comments. 
Of  the  512  subjects  included  in  the 
dietary  intervention  studies  cited  in  the 
November  1999  proposal,  48  percent  of 
the  dietary  intervention  population  had 
an  LDL-C  level  of  100  to  120  mg/dL  that 
is  categorized  as  near  or  above  optimal 
level  according  to  the  NCEP  lipid 
classification  scheme  (Ref.  89).  Thirty- 
eight  percent  had  an  LDL-C  of  130  to 
159  mg/dL,  categorized  as  borderline 
high;  and  14  percent  had  a  LDL-C  of 
greater  than  or  equal  to  (>)160  mg/dL, 
categorized  as  high.  Only  5  percent  of 
the  participants  had  a  low  HDL-C  level, 
<  40  mg/dL;  and  another  7  percent  had 
a  high  HDL-C  level,  >60  mg/dL.  Most 
(88  percent)  had  mean  HDL-C  levels  in 
the  range  of  41  to  59  mg/dL.  Also,  73 
percent  of  the  population  was  in  the  age 
group  where  the  CHD  risk  is  lower,  e.g., 
men  <45  years  of  age  and  women  <55 
years  of  age.  The  study  populations 
were  described  as  participants  who  had 
normal  cardiac,  kidney  and  liver 
function,  and  were  not  taking 
medications  that  affect  lipid  levels. 
Many  participants  had  near  or  optimal 
LDL-C  levels  and  most  had  HDL-C 
levels  that  were  neither  high  nor  low  by 
the  NCEP  criteria.  The  data  that  FDA 
relied  on  included  a  dietary 
intervention  population  that  is 
representative  of  the  U.S.  general 
population. 

(Comment  8)  Some  comments 
suggested  that  the  test  products  were 
not  representative  of  available 
commercial  products  in  the  U.S. 
marketplace.  One  comment  suggested 
that  several  studies  were  designed  to 
study  the  effects  of  different  food  oil 
sources  and  not  designed  to  specifically 
study  the  effect  of  trans  fat  on  blood 
lipid  levels. 

FDA  disagrees  with  these  comments. 
In  general,  the  test  products  used  in 
studies  done  by  U.S.  research  groups 
were  either  commercially  available 
products  or  were  produced  specifically 
for  a  study  by  U.S.  manufacturers  using 
oil  sources  commonly  used  in  the  U.S. 
market  (Refs.  12  through  15,  34,  and  82). 
However,  regardless  of  whether  studies 
used  products  typical  of  those 


commercially  available  in  other 
countries,  products  commercially 
available  in  the  United  States,  or 
products  developed  specifically  for  the 
study  at  hand,  results  were  generally 
consistent  across  all  these  studies  and 
consistent  with  the  larger  body  of 
evidence  that  included  studies  done  in 
Europe  and  with  European  oils.  That  is, 
there  was  consistency  across  studies  in 
finding  that  higher  intakes  of  trans  fat 
resulted  in  increased  levels  of  LDL-C 
and,  therefore,  in  increased  risk  of  CHD. 
Moreover,  the  observational  studies  in 
U.S.  populations,  where  participants 
were  consuming  products  commercially 
available  in  the  U.S.  marketplace,  also 
consistently  showed  that  higher  intakes 
of  b-ans  fat  were  associated  with  adverse 
effects  on  CHD  risk  (Refs.  19.  21,  and 
38). 

FDA  also  recognizes  that  the 
intervention  studies  were  designed  with 
a  variety  of  objectives  in  mind.  Some 
were  designed  to  compare  two  different 
sources  of  hydrogenated  oils  (e.g.,  Refs. 
9, 14, 15,  and  36).  Many  were  designed 
to  compare  the  effects  of  different  types 
of  fatty  acids  by  varying  the  source  oils 
to  achieve  the  desired  fatty  acid  types 
and  levels  (e.g.,  Refs.  7,  8,  10, 11 
through  13,  and  34).  The  study  designs 
also  varied  significantly  in  how  they 
identified  controls  for  the  comparisons 
of  interest.  Despite  these  diff^erences  in 
objectives  and  study  design,  the  general 
consistency  across  studies  in  finding 
that  tmns  intakes  are  adversely  related 
to  CHD  risk  provides  evidence  that  the 
relationship  is  likely  real  and  not 
simply  an  artifact  of  a  particular  type  of 
study  design  (Ref.  94). 

Thus,  most  of  the  intervention  trials 
provide  enough  information  about  test 
products,  study  population,  and  study 
diets  to  evaluate  their  relevance  to  the 
U.S.  general  population.  The  wide  range 
of  trans  fatty  acid  intakes,  products,  and 
population  characteristics  in  these 
studies  overlaps  with  those  foimd  for 
U.S.  consumers  in  the  general 
population.  Important,  however,  is  that 
there  is  remarkable  consistency  across 
the  intervention  studies,  regardless  of 
population,  products  and  diets  used,  in 
finding  that  higher  intakes  of  trans  fatty 
acids  are  associated  with  increased 
levels  of  serum  LDL-C,  a  major  risk 
factor  for  CHD.  Thus,  the  available 
intervention  studies  show  consistent 
results  across  a  broad  range  of  use 
conditions  and  population 
characteristics.  FDA.  therefore, 
disagrees  with  comments  that  suggest 
that  the  test  products  used  in 
intervention  studies  are  not  applicable 
to  the  U.S.  marketplace,  or  the  study 
designs  are  not  applicable  to  evaluating 


the  relationship  of  trans  fat  to  CHD  risk 
in  the  U.S.  population. 

(Comment  9)  Many  comments 
questioned  whether  the  scientific 
evidence  shows  that  the  physiological 
effects  of  trans  fat  on  CHD  risk  are 
equivalent  to,  greater  than,  of  less  than 
those  of  saturated  fat  on  a  gram-for-gram 
basis.  Some  comments  noted  that  the 
intervention  studies  show  that  the 
increase  in  LDL-C  levels  associated 
vdth  trans  fat  is  greater  than  that  fit)m 
unsaturated  fats  but  less  than  that  fi-om 
saturated  fat.  Some  comments  noted 
that  in  the  review  of  science  for  the 
November  1999  proposal,  FDA 
concluded  that  the  available  studies  do 
not  provide  a  definitive  answer  to  the 
question  of  whether  trans  fatty  acids 
have  an  effect  on  LDL-C  and  CHD  risk 
equivalent  to  saturated  fats  on  a  gram- 
for-gram  basis,  but  in  the  preliminary 
regulatory  impact  analysis.  FDA 
estimated  that  the  effects  of  saturated 
and  trans  fatty  acids  on  LDL-C  levels 
are  about  equivalent. 

FDA  notes  that  the  intervention 
studies  demonstrate  that  the  net 
physiologic  effect  of  a  particular  fatty 
acid  or  category  of  fatty  acids  is 
dependent  upon  the  composition  of 
both  the  intervention  diet  and  the 
comparison  diet.  In  the  dietary 
intervention  research  reviewed,  the 
study  investigators  used  a  variety  of 
study  designs  to  assess  the  effect  of  a 
defined  quantity  of  trans  fatty  acids 
(provided  by  food  sources  of 
hydrogenated  oil)  on  levels  of  serum  or 
plasma  lipids.  The  best  study  designs 
controlled  the  variation  in  the  ranges  of 
protein,  fat.  cholesterol,  and 
carbohydrate  with  particular  attention 
given  to  the  fatty  acids.  The  effect  of 
trans  fat  study  diets  were  compared  by 
replacement  with  food  sources  of:  (1) 
Cis-unsaturated  fatty  acids.  (2) 
monounsaturated  (oleic)  fatty  acids,  and 
(3)  saturated  fatty  acids.  As  FDA  stated 
in  the  November  1999  proposal  (64  FR 
62745  at  62750),  the  intervention  study 
data  showed  the  following:  (1)  Tmns 
fatty  acids  increased  LDL-C  in 
comparison  with  c/s-polvxmsaturated 
fatty  acids  (Refs.  8, 13,  15,  and  82);  (2) 
trans  fatty  acids  increased  LDL-C  levels 
in  comparison  with  cis- 
monounsaturated  fatty  acids  (Refs.  7, 11 
and  12);  and  (3)  trans  fatty  acids 
increased  LDL-C,  or  there  was  no 
significant  difference,  in  comparison 
with  saturated  fatty  acids  (Refs.  7  ' 

through  12).  Based  on  these  results, 
FDA  concluded  in  the  science  review 
section  of  the  November  1999  proposal 
that  the  available  studies  do  not  provide 
a  definitive  answer  to  the  question  of 
whether  trans  fatty  acids  have  an  effect 
on  LDL-C  and  CHD  risk  equivalent  to 
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saturated  fats  on  a  gram-for-gram  basis. 
However,  FDA  also  stated  that  the 
studies  that  compared  a  saturated  fat 
diet  with  a  diet  in  which  some  of  the 
saturated  fat  was  replaced  with  tmns  fat 
showed  that  trans  fat,  like  satiuated  fat, 
increases  LDL-C. 

For  purposes  of  its  regulatory  impact 
analysis  in  the  proposal,  FDA  needed  a 
basis  for  quantifying  its  estimates  of  the 
compliance  costs  and  benefits 
associated  with  given  changes  in  trans 
fat  intakes  and  the  associated  changes  in 
CHD  risk.  The  available  evidence 
always  presents  some  uncertainty  for 
these  types  of  analyses,  as  there  is  with 
other  inputs  into  regulatory  decisions. 
Given  these  caveats,  FDA,  in  order  to 
develop  the  tools  required  for  a 
quantitative  evaluation  of  benefits  and 
costs,  reviewed  a  meta  analysis  of  five 
intervention  trials  that  included  six 
levels  of  trans  fat  intakes  (Refs.  62  and 
69).  Using  multiple  regression  to 
statistically  control  for  differences  in 
other  fatty  acids  between  frans-enriched 
diets  and  reference  diets,  the  authors 
projected  linear  increases  in  LDL-C  as 
a  function  of  level  of  increasing  trans  fat 
intake.  According  to  the  regression 
equations,  each  additional  percent  of 
energy  from  ttxins  fat,  when  substituted 
for  the  same  percent  of  calories  from  cis- 
monounsaturated  fatty  acids,  was 
predicted  to  increase  LDL-C  by  1.5  mg/ 
dL.  This  relationship  was  then  used  as 
the  basis  for  estimating  the  benefits  and 
costs  of  the  proposed  rule  and  not  for 
purposes  of  establishing  whether  there 
is  a  gram-for-gram  relationship  between 
tmns  and  satiuated  fatty  acids  on  LDL- 
C  levels  and  CHD  risk.  FDA  notes  that, 
in  rulemaking  to  implement  the  1990 
amendments,  the  agency  also  found  it 
necessary  to  use  coefficients  derived 
from  regression  equations  to  estimate 
the  benefits  and  costs  of  various 
regulations  (56  FR  60856,  November  27, 
1991;  58  FR  2927,  January  6,  1993).  In 
one  such  analysis,  FDA  used  the 
equation  of  Hegsted  and  Keys  to  predict 
how  changes  in  total  serum  cholesterol 
would  be  affected  by  projected  changes 
in  satiuated  fat  intake  (56  FR  60856  at 
60869,  November  27,  1991).  Because  the 
Hegsted  and  Keys  equations  did  not 
include  coefficients  for  tmns  fat  or 
information  on  components  of  total 
cholesterol  (e.g.,  LDL-C j,  FDA  found  it 
necessary  to  find  regression  equations 
that  included  (rans  fat  intakes  and  LDL- 
C  levels.  The  equations  of  Katan  et  al. 
and  Zock  et  al.  (Refs.  62  and  69), 
together  with  the  equations  of  Mensink 
and  Katan  (Ref.  65),  which  summarized 
the  results  of  27  clinical  trials,  were 
available  to  meet  this  need  for  a 
quantitative  basis  on  which  to  estimate 


the  benefits  and  costs  of  the  proposed 
rule. 

In  estimating  the  benefits  and  costs, 
FDA  also  recognized  that  the  type  of 
macronutrient  substituted  for  trans  fat 
in  the  diet  would  affect  the  magnitude 
and  nature  of  the  changes  in  LDL-C  in 
response  to  decreases  iij  trans  fatty  acid 
intakes.  Thus,  FDA  also  estimated  how 
the  benefits  and  costs  would  be  altered 
if  satiuBted  fat,  cis-polyunsat'urated  fat 
or  carbohydrate,  rather  than  cis- 
monounsaturated  fat,  were  used  to 
replace  some  of  the  trans  fat  in  the  diet. 
In  this  analysis  an  intermediate  step  in 
the  calculation  showed  that  when 
saturated  fat  was  substituted  for  cis- 
monounsaturated  fat,  LDL-C  was  raised 
by  1.52  mg/dL,  an  amount  similar  to 
that  foimd  when  tmns  fat  was 
substituted  for  cis-monounsaturated  fat 
(1.50  mg/dL). 

Regardless  of  whether  FDA  reviewed 
the  effects  of  satiurated  fat  and  trans  fat 
on  LDL-C  and  CHD  risk  for  the  science 
section  or  the  regulatory  impact  section, 
the  conclusion  about  those  effects  is  the 
same.  That  is,  both  tmns  fatty  acids  and 
saturated  fatty  acids  raise  LDL-C  levels, 
a  major  risk  factor  for  CHD  risk. 
Consumers  need  to  minimize  their 
intcikes  of  both  types  of  fatty  acids 
within  a  moderate  fat  intake  to 
implement  dietary  guidelines  for 
healthful  diets.  These  conclusions  are 
consistent  with  those  reached 
independently  by  expert  panels  (Refs. 
87,  89,  90  and  91). 

(Comment  10)  Many  comments    * 
addressed  the  issue  of  the  potential 
adverse  effects  of  tmns  fat  on  HDL-C 
levels.  Some  comments  suggested  that 
tmns  fat  has  more  adverse  health  effects 
than  saturated  fat  because  tmns  fat,  in 
addition  to  raising  LDL-C,  also  lowers 
HDL-C,  the  so-called  "good" 
cholesterol,  whereas  satiuated  fat  raises 
HDL-C.  Some  comments  noted  that 
tmns  fat  raises  the  LDL/HDL  ratio 
approximately  twice  as  much  as 
satiu-ated  fat.  Other  comments  stated 
that,  in  the  prospective  studies,  the  risk 
of  CHD  associated  with  tmns  fat  intake 
was  much  greater  than  the  risk 
associated  with  saturated  fat,  and  much 
greater  than  would  be  predicted  based 
on  the  effect  on  serum  lipids.  In 
contrast,  one  comment  stated  that  it  is 
premature  to  conclude  that  tmns  fat 
intake  lowers  HDL-C  because  many 
intervention  studies  showed  that  tmns 
fat  intake  causes  only  a  small  decrease 
or  has  no  effect  on  Itt)L-C. 

Based  on  the  recommendations  of  the 
1993  NCEP  Expert  Panel  (Ref.  5),  in  the 
November  1999  proposal,  FDA 
concluded  that  an  examination  of  the 
effects  of  tmns  fatty  acids  on  senun 
LDL-C  would  provide  the  strongest 


evidence,  and  should  be  the  primary 
criterion,  to  evaluate  whether  tmns  fatty 
acids  influence  CHD  risk.  In  the 
November  1999  proposal,  FDA 
tentatively  concluded  that  the  available 
evidence  demonstrated  that  under 
conditions  of  use  in  the  United  States, 
consumption  of  tmns  fatty  acids 
contributes  to  increased  serum  LDL-C 
levels,  which  increases  the  risk  of  CHD. 
The  evidence  for  this  relationship  alone 
was  sufficient  for  the  agency  to 
tentatively  conclude  that  addressing 
tmns  fetty  acids  in  nutrition  labeling  is 
important  to  public  health. 

FDA's  review  of  the  intervention  trials 
showed  that  HDL^  decreased  when 
tmns  fats  replaced  saturated  fats. 
Further,  Federal-Government  advisory 
groups  (Refs.  88  through  90,  and  140) 
and  an  advisory  group  of  health 
professionals  (Ref.  91)  have  stated  that 
substitution  of  trans  fat  for  saturated  fat 
lowers  HDL-C. 

To  date,  lowered  HDL-C  levels  have 
been  shown  to  be  a  useful  predictor  of 
heart  disease  risk  because  of  its 
correlation  with  CHD  risk.  However,  it 
is  not  known  whether  lowering  HDL-C 
is  related  to  CHD  risk  in  a  cause  and 
effect  manner.  Until  this  relationship  is 
confirmed  by  appropriate  study  designs, 
the  use  of  HDL-C  as  a  surrogate 
biomarker  for  CHD  risk  must  be  done 
with  caution  and  clear  recognition  of 
the  uncertainty  surrounding  this  use. 
For  example,  FDA  notes  that  the  NCEP 
2001  Report  (Ref.  89)  makes  several 
statements  that  both  recognize  and 
qualify  the  relationship  between  tmns 
fatty  acids.  HDL-C,  and  CHD  risk.  While 
the  NCEP  Report  states  that  a  low  HDL- 
C  level  is  strongly  and  inversely 
associated  with  risk  for  CHD,  the  NCEP 
Report  also  states  that,  because  of  the 
association  of  low  HDL  levels  with  other 
atherogenic  factors,  a  low  HDL-C  is  not 
as  strongly  independent  in  its 
prediction  as  suggested  by  usual 
multivariate  analysis. 

Therefore,  while  FDA  did  not  place 
primary  reliance  upon  the  relationships 
among  tmns  fat  intakes  and  adverse 
effects  on  HDL-C  and  CHD  risk  in 
deciding  that  nutrition  labeling  was 
•warranted,  FDA  also  recognizes  this 
possible  relationship,  so  concerns  about 
possible  adverse  effects  cannot  be 
ignored  (64  FR  62746  at  62798  to 
62821).  For  this  reason,  FDA  included 
information  on  the  effects  of  tmns  fatty 
acids  on  HDL-C  levels  when  reviewing 
the  available  human  studies  in  the 
science  review  section.  Additionally, 
because  of  the  possibility  of  an  adverse 
effect  on  HDL-C  levels  from  tmns  fat 
intake  and  a  correlation  between  such- 
an  effect  with  CHD  jisk,  the  possible 
impact  on  HDL-C  levels  from  tmns  fat 
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intake  was  used  in  the  regulatory  impact 
section  as  one  of  several  possible 
approaches  for  detennining  cost  benefit 
ratios  of  trans  fat  labeling.  The  agency 
would  have  been  remiss  in  evaluating 
the  full  range  of  possible  cost/benefit 
relationships  if  it  had  failed  to  include 
this  potential  adverse  effect  from  tmns 
fatty  acid  intakes  to  CHD  risk  in  these 
analyses. 

The  question  of  interpretation  of  LDL/ 
HDL  ratios  is  more  difficult.  For 
example,  conciurent  small  changes  in 
both  LDL-C  and  HDL-C  could  result  in 
a  similar  LDL/HDL,  ratio  as  would 
concurrent  large  changes  in  both  LDL- 
C  and  HDL-C  assuming  the  changes  are 
in  the  same  direction.  Or,  large  changes 
in  HDL-C  with  moderate  changes  in 
LDL-C  could  give  similar  LDL/HDL 
ratios  as  would  moderate  changes  in 
HDL  and  small  changes  in  LDL. 
However,  it  is  likely  that  the  magnitude 
of  the  change  in  the  individual  blood 
cholesterol  levels  is  as,  or  more, 
important  than  is  a  change  in  the  ratio 
of  the  two.  Thus,  interpretation  of  the 
LDL/HDL  ratio  is  unclear  and  until 
there  is  evidence  by  which  its  meaning 
can  be  more  precisely  defined,  use  of 
this  ratio  requires  considerable  caution. 
However,  even  with  these  caveats, 
regardless  of  whether  results  are 
expressed  as  increased  levels  of  LDL-C 
or  as  increases  in  LDL/HDL  ratios,  the 
conclusion  is  the  same:  trans  fat  intakes 
increase  CHD  risk. 

(Comment  11)  A  niunber  of  comments 
emphasised  that,  in  addition  to  HDL-C. 
trans  fat  has  other  adverse  effects  that 
may  contribute  to  CHD  risk  but 
saturated  fat  does  not.  The  comments 
mentioned  that  trans  fat  has  adverse 
effects  on  various  CHD  risk  factors 
including  serum  lipoprotein{a),  serum 
triglycerides,  insulin  resistance  and 
diabetes  risk.  These  comments  also 
stated  that  trans  fat  has  adverse  effects 
on  aspects  of  lipid  metabolism  that  may 
cause  increased  CHD  risk,  such  as 
interference  with  metabolism  of  omega- 
3  fatty  acids,  interference  with  enzymes 
such  as  delta-6-desatiu«se,  promotion 
of  essential  fatty  acid  insufficiency,  and 
increase  in  free  radical  formation. 
Several  of  the  comments  argued  that 
some  of  these  CHD  risk  factors  represent 
additional  biological  mechanisms 
related  to  trans  fat  that  could  account 
for  the  amount  of  CHD  risk  observed  in 
prospective  studies  beyond  that 
explained  by  changes  in  LDL-C  and 
HDL-C. 

Some  comments  stated  that  trans  fat 
may  have  adverse  effects  on  other  health 
conditions,  besides  CHD.  One  of  these 
comments  requested  that,  in  order  to 
provide  the  full  pictiu^  of  health  issues 
involved  with  trans  fats,  FDA  review 


trans  fat  effects  on  cancer,  obesity, 
immunity,  reproduction,  development, 
and  diabetes  when  publishing  the  final 
rule.  Another  comment  .characterized 
trans  fatty  acids  as  being  atypical  fatty 
acids  with  an  insidious  nature  in 
disrupting  lipid  metabolism.  Some 
comments  identified  potential  adverse 
effects  of  trans  fat  on  lowered  birth 
weights  and  decreased  visual  acuity  in 
infants  exposed  to  high  levels  of  trans 
fatty  acids  in  utero  or  via  breast  milk. 
The  comments  suggested  that  FDA 
advise  pregnant  and  lactating  women  to 
limit  theij-  trans  fat  intake. 

FDA  recognizes  that  the  relationship 
of  biomarkers.  other  than  LDL-C,  and  to 
a  lesser  degree,  HDL-C,  with  CHD  risk 
is  less  well  established  and  difficult  to 
interpret.  Moreover,  at  this  time,  the 
findings  suggesting  effects  of  trans  fat 
on  non-heart  disease  risks  are 
preliminary.  Therefore,  FDA  finds  that 
its  focvs  on  LDL-C  provides  a  sufficient 
basis  for  concluding  that  the  labeling  of 
trans  fat  levels  in  food  products  is 
warranted. 

V.  Nutrition  Labeling  of  Trans  Fats 

In  the  November  1999  proposal,  FDA 
proposed  that  when  trans  fats  are 
present  in  a  food,  including  dietary 
supplements,  the  declaration  of 
saturated  fat  must  include  the  combined 
quantitative  amoimt  by  weight  of  both 
saturated  and  trans  fats.  Further,  FDA 
proposed  that  when  0.5  or  more  grams 
per  serving  of  trans  fats  are  present,  the 
declaration  be  followed  by  a  symbol  that 
refers  to  a  footnote  at  the  bottom  of  the 
nutrition  label  stating  the  number  of 
grams  of  trans  fat  present  in  a  serving 

of  the  product,  i.e.,  "Includes g  trans 

fat."  The  agency  also  had  discussed,  in 
addition  to  the  one  proposed,  several 
other  options  for  declaring  trans  fat  in 
the  Nutrition  Facts  panel.  These 
included:  (1)  Declaring  the  combined 
amoimt  of  both  satiuated  fat  and  trans 
fat  as  "Saturated  fat"  without 
identifying  the  amount  of  trans  fat.  (2) 
declaring  the  combined  amount  of  both 
satiu^ted  fat  and  trans  fat  as  "Satiuated 
+  trans  fats"  without  identifying  the 
amoimt  of  trans  fat,  (3)  declaring  the 
combined  amount  of  both  saturated  fat 
and  trans  fat  as  "Saturated  +  trans  fats" 
with  an  explanatory  footnote  stating  the 
amount  of  each  fat  separately,  and  (41 
declaring  the  amount  of  trans  fat  as  a 
separate  line  item  under  saturated  fat. 
The  agency  proposed  that  with  all  of 
these  options  the  term  "trans  fatty 
acids"  and  "trans  fat"  could  be  used 
interchangeably. 


A.  Voluntary  V.  Mandatory  Declaration 
of  Trans  Fatty  Acids  in  Nutrition 
Labeling 

(Comment  12)  The  majority  of  the 
comments  supported  the  November 
1999  proposal,  which  required  the 
mandatory  declaration  of  trans  fat  in 
nutrition  labeling  when  it  is  present  in 
a  food,  including  dietary  supplements. 
An  overwhelming  majority  of  comments 
supporting  the  mandatory  declaration  of 
trans  fat  did  so  because  of  public  health 
concerns.  Some  comments  stated  that 
the  scientific  evidence  clearly 
demonstrates  that  consumption  of  trans 
fat  contributes  to  increased  LDL-C  and, 
hence,  increased  risk  of  CHD.  Several 
comments  noted  that  consumers  are 
increasingly  aware  of  the  relationship 
between  dietary  fat  and  chronic  disease, 
especially  CHD,  and  look  to  the 
nutrition  label  ior  information  about 
"heart-unhealthy"  fat.  A  few  comments 
noted  that  another  benefit  of  mandatory 
labeling  of  trans  fat  is  that  it  may 
provide  an  incentive  to  manufacturers 
to  reduce  the  trans  fat  content  of  their 
foods. 

A  few  comments  stated  that 
mandatory  labeling  of  trans  fat  was  not 
warranted  because  the  scientific  data 
linking  trans  fat  to  CHD  is  weak  and 
because  the  average  intake  of  trans  fat, 
estimated  as  2.91  percent  of  energy  in 
the  proposal,  is  minimal.  Other 
comments  also  opposed  mandatory 
labeling  stating  that  the  effect  of  trans 
fat  on  LDL-C  or  CHD  risk  was  not 
sufficient  to  establish  public  health  risk 
at  ordinary  levels  of  intake. 

Some  comments  stated  that,  although 
mandatory  labeling  of  trans  fat  was  not 
warranted,  a  requirement  for  label 
declaration  of  trans  fat  could  be  justified 
in  certain  circumstances.  Several  of 
these  comments  stated  that  required 
label  declaration  of  trans  fat  was 
justified  if  it  was  needed  to  prevent  the 
label  from  being  misleading  because  of 
the  level  of  trans  fat  in  light  of  other 
information  on  the  label  about  total  fat 
or  fatty  acids.  Several  comments  that 
opposed  mandatory  declaration  of  trans 
fat  suggested  that,  in  order  to  prevent 
consumer  deception,  trans  fat 
declaration  should  be  required  when 
nutrient  content  claims  or  health  claims 
are  made  about  fatty  acids  or  dietary 
cholesterol  or  when  there  is  label 
declaration  of  monounsaturated  and 
polyunsaturated  fats.  One  comment 
stated  that  there  is  no  evidence  that 
trans  fat  declaration  would  assist 
consumers  in  following  healthy  dietary 
practices  unless  certain  claims  are  made 
or  unless  monounsaturated  and 
polyimsatiu^ted  fats  are  declared  on  the 
label.  One  comment  stated  that  the 
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amount  of  trans  fat  is  "material"  only 
when  trails  fat  is  present  at  greater  than 

1  g  per  serving  because  it  would  then 
significantly  impact  the  overall  fatty 
acid  contribution  to  the  diet.  Another 
comment  stated  that  trans  fat 
declaration  should  be  required  only 
when  trans  fat  is  present  at  greater  than 

2  g  per  serving  because  that  threshold 
would  capture  the  food  categories  that 
contribute  the  vast  majority  of  trans  fat 
to  the  diet  but  would  exclude  products 
that  contain  only  a  trivial  amount  of 
trans  fat.  This  comment  stated  that 
mandatory  tmns  fat  labeling  of  products 
with  2  g  trans  fat  or  less  per  serving 
would  have  a  significant  labeling 
burden  although  the  foods  make  little 
overall  contribution  to  trans  fat  in  a 
mixed  diet  and  have  not  been  shown  to 
have  any  public  health  impact.  Another 
comment  suggested  that,  if  no  claims  are 
made,  tmns  fat  declaration  should  be 
volimtary  if  trans  fat  is  present  at  0.5  g 
or  less  per  serving.  One  comment 
suggested  that,  if  there  are  no  claims 
about  fatty  acids  or  cholesterol,  trans  fat 
declaration  should  not  be  required 
when  the  food  is  "low"  in  total  fat.  The 
comment  stated  that  a  food  "low"  in 
total  fat  conforms  with  dietary 
recommendations;  that  no  material 
improvement  in  food  choices  can  be 
made  from  knowledge  of  the  specific 
tmns  fat  level  in  a  "low  fat"  food;  and 
that  the  level  of  tmns  fat  in  a  "low  fat" 
food  is  not  enough  to  have  any  adverse 
impact  on  public  health. 

One  comment  stated  that  trans  fat 
declaration  should  be  optional  because 
consimiers  prefer  simplicity  and  clarity 
in  nutrition  labeling  and  consumers  are 
unlikely  to  benefit  from  added  verbiage 
about  a  nutrient  that  is  not  familiar  to 
them.  One  comment  suggested  that 
tmns  fat  declaration  should  be 
voluntary,  but  should  be  required  imder 
the  same  conditions  that  declaration  of 
monoimsaturated  and  polyunsaturated 
fat  is  required.  The  comment  stated  that 
tmns  fat  declaration  would  then  be 
required  when  fatty  acid  or  cholesterol 
claims  are  made,  and  this  would  be  the 
case  for  important  food  sources  of  tmns 
fat,  such  as  margarines,  which  often 
make  such  claims.  According  to  the 
comment,  although  not  all  foods  would 
choose  or  be  required  to  disclose  trans 
fat,  the  foods  that  are  predicted  to  ' 
reformulate  and  that  generate  the 
expected  health  benefits  of  tmns  fat 
labeling  would  do  so.  After  the  initial 
disclosure  of  tmns  fat  by  these  foods, 
additional  foods  would  disclose  tmns 
fat  due  to  competitive  pressure 
(described  by  the  comment  as  "the 
imfolding  principle").  The  comment 
stated  that  market  incentives  and 


facilitation  of  information  flow,  rather 
than  mandatory  disclosure,  are  the  best 
ways  to  achieve  tmns  fat  disclosure. 

FDA  disagrees  with  conunents 
opposed  to  mandatory  declaration  of 
tmns  fat.  The  1990  amendments 
mandated  nutrition  labeling  on  most 
foods  to  provide  consumers  with 
information  about  specified  nutrients 
that  would  help  them  maintain  healthy 
dietary  practices,  as  well  as  to  create  an 
incentive  to  food  companies  to  improve 
the  nutritional  qualities  of  their 
products.  Section  403(a)  requires  that 
food  be  adequately  labeled  and  that 
material  facts  about  a  food's 
characteristics  be  disclosed  to 
consumers.  Section  403(q)(2){A)  of  the 
act  gives  the  Secretary  (as  delegated  to 
FDA  in  §  5.10  (21  CFR  5.10))  the 
authority  to  require  that  information  on 
additional  nutrients  be  included  in 
nutrition  labels,  if  the  Secretary 
determines  that  providing  such 
information  will  assist  consumers  to 
maintain  healthy  dietary  practices.  In 
the  legislative  history  of  the  1990 
cimendments.  Congress  noted  that 
"Scientific  evidence  has  clearly  linked 
dietary  habits  to  good  health.  For  this 
reason,  it  is  important  for  FDA  to 
provide  consumers  with  better 
information  about  the  foods  they  eat." 
(Ref.  141).  As  described  in  section  IV  of 
this  dociunent,  scientific  studies  have 
demonstrated  consistently  that 
consumption  of  trans  fat  increases  LDL- 
C,  a  major  risk  factor  for  CHD. 

New  studies  and  recent  expert  reports 
(Refs.  87,  90,  95,  and  140)  have  been 
published  and  confirm  the  relationship 
between  tmns  fat  intake  and  risk  of 
CHD.  These  studies'  reports  corroborate 
the  agency's  earlier  finding  in  the 
proposed  rule  that  information  on  tmns 
fat  on  the  nutrition  label  will  assist 
consumers  to  maintain  healthy  dietary 
practices.  Dietary  Guidelines  2000 
cautions  consumers  that  foods  high  in 
tmns  fatty  acids  tend  to  raise  blood 
cholesterol  and  gives  examples  of  food 
sources  of  tmns  fat  (Ref.  87).  The 
Guidelines  advise  Americans  who  need 
to  reduce  fat  intake  to  "do  so  primarily 
by  cutting  back  on  saturated  and  tmns 
fats"  (Ref.  87).  Likewise,  the  Executive 
Sununary  of  the  NCEP  2001  report  urges 
primary  prevention  of  CHD  in  the 
United  States  through  lifestyle  changes 
(Ref.  95).  The  NCEP's  TherapeuUc 
Lifestyle  Changes  Diet  recommends  that 
those  who  wish  to  lower  their  LDL-C 
level  reduce  their  intake  of  saturated  fat 
and  keep  consumption  of  tmns  fat  low 
(Ref.  89).  Similarly,  the  lOM/NAS  report 
recommends  "that  tmns  fat 
consiunption  be  as  low  as  possible 
while  consuming  a  nutritionally 
adequate  diet"  (Ref.  90).  It  is  clear  that 


persons  interested  in  following  these 
recommendations  and  maintaining 
optimal  LDL-C  levels  must  be  able  to 
determine  levels  of  both  satiuated  and 
tmns  fats  in  individual  food  products. 
This  information  provides  consumers 
with  the  ability  to  maintain  healthy 
dietary  practices.  Information  on 
saturated  fat  content  is  already  available 
in  Nutrition  Facts  panels  on  food  labels. 
The  practical  way  to  inform  consumers 
of  the  level  of  tmns  fat  in  individual 
food  products  is  for  the  information  also 
to  be  included  in  the  Nutrition  Facts 
panel. 

Government  and  industry  siu^reys 
consistently  find  that  a  majority  of 
American  consumers  report  looking  at 
the  nutrition  label  the  first  time  they 
purchase  a  food  product  (e.g.,  about  75 
percent  according  to  FDA  surveys  (Ref. 
96)  and  51  percent  according  to  a  1997 
industry  siurey  (Ref.  97).  According  to 
the  FDA  surveys,  the  most  frequently 
reported  label  use  and  the  one  which 
increased  most  following  the 
implementation  of  the  1990 
amendments  was  "to  see  how  high  or 
low  the  food  is  in  things  like  calories, 
salt,  vitamins,  fat,  etc."  (70  percent  in 
1995,  up  12  percent  from  1994)  (Ref.  96, 
table  16.1). 

These  survey  data  show  that 
consumers  rely  on  the  Nutrition  Facts 
label  as  a  guide  to  choosing  foods  that 
meet  their  dietary  objectives.  As 
consumers  learn  more  about  the  dietary 
significance  of  tmns  fat  and  the  dietary 
advice  to  limit  its  consiunption,  the 
Nutrition  Facts  panel  is  where  label 
users  wUl  expect  and  want  to  find  this 
information.  If  they  caimot  find 
information  on  tmns  fat  content  there  or 
if  it  is  only  there  when  claims  are  made 
about  fatty  acids  or  cholesterol,  they 
will  be  hampered  in  their  ability  to 
implement  the  most  recent  dietary 
guidance,  and  are  likely  to  be  misled 
about  a  food's  basic  characteristics. 

Therefore,  FDA,  as  delegated  by  the 
Secretary,  has  concluded  that  tmns  fat 
is  a  material  fact  which  cannot  be 
omitted  from  the  label.  In  addition, 
information  on  the  tmns  fat  content  of 
food  will  assist  consumers  in 
maintaining  healthy  dietary  practices. 
As  such,  FDA  is  acting  in  accordance 
with  section  403(a)  and  (q)(2)(A)  of  the 
act  to  require  that  information  on  tmns 
fat  content  be  included  in  nutrition 
labeling.  Including  tmns  fat  as  a 
mandatory  component  of  nutrition 
labeling  will  allow  consumers  to  choose 
foods  that  will  reduce  their  intake  of 
tmns  fat,  along  with  saturated  fat, 
within  the  recommended  intake  level 
for  total  fat  in  a  manner  that  is 
consistent  with  the  most  recent  dietary 
guidance.  i 
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FDA  disagrees  with  the  conunents 
that  stated  that  mandatory  labeling  of 
tnms  fat  is  not  warranted  because 
average  trans  fat  intake  is  minimal  or 
because  trans  fat  consiunption  is  not  a 
matter  of  public  health  risk  at  ordinary 
levels  of  intake.  As  described  in  section 
IV  of  this  document,  subjects  in 
intervention  studies  showing  that  trans 
fat  intake  raises  LDL-C  levels  had  a 
wide  range  of  tmns  fat  intake  levels, 
including  levels  that  overlap  the  range 
of  intake  estimates  for  the  U.S. 
population.  The  findings  from 
intervention  studies  are  supported  by 
findings  of  a  positive  association 
between  trans  fat  intake  and  increased 
CHD  risk  in  the  prospective 
observational  studies,  among  free-living 
subjects  consmning  ordinary  diets. 
Taken  together,  these  studies 
demonstrate  that  trans  fat  consumption 
in  the  United  States  is  a  matter  of  public 
health  concern  at  ordinary  levels  of 
intake. 

FDA  disagrees  with  the  comments 
that  suggested  that  the  nutrition  label 
would  not  be  misleading  if  grams  of 
trans  fat  were  not  listed,  except  where 
claims  about  fatty  acids  or  cholesterol 
were  made,  monoimsatinated  fats  and 
polyunsaturated  fats  were  declared,  or 
where  trans  fats  were  present  at  less 
than  2  g,  Ig  or  0.5  g  per  serving.  The 
agency  believes  that  the  absence  of 
information  of  the  amount  of  trans  fat  in 
a  product,  when  labeling  of  trans  fat  as 
a  mandatory  nutrient  is  required,  even 
where  trans  fat  is  present  at  less  than 
0.5  g,  would  be  misleading.  The 
presence  or  absence  of  trans  fat  in  a 
product  is  a  material  fact  as  to  the 
consequences  that  may  result  from  the 
use  of  the  product.  Consumers  need  to 
know  when  a  product  contains  less  than 
0.5  g  trans  fat  just  as  much  as  they  need 
to  know  when  a  product  contains  1,2, 
ar  more  grams  of  trans  fat  in  order  to 
imderstand  how  each  product  impacts 
their  overall  dietary  intake  of  trans  fat.     . 
Such  need  is  not  based  solely  on  the 
presence  or  absence  of  claims,  levels  of 
othef  fats,  or  declaration  of  other  fats  on 
the  label.  Consumers  need  to 
understand  how  each  product 
contributes  to  their  overall  intake  of 
trans  fat  in  order  to  maintain  healthy 
dietary-  practices  which  call  for  reducing 
trans  fat  intake  as  low  as  possible  while 
consmning  a  nutritionally  adequate  diet. 
Consumption  of  several  foods,  each 
with  0.5  to  1  g  trans  fat  per  serving,  over 
the  course  of  a  day  may  result  in  a 
significant  overall  trans  fat  intake  for 
the  day.  The  association  between  the 
intake  of  trans  fat  over  a  range  of  intakes 
and  the  risk  of  CHD  are  discussed  in 
section  IV  of  this  document.  Because 
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low  levels  of  trans  fats  may  have 
significant  impacts  on  increased  CHD 
risk,  there  are  important  public  health 
reasons  for  excluding  foods  high  in 
trans  fat  intake  and  for  including  foods 
lower  in  trans  fat  intake.  Consumers 
need  the  trans  fat  information  on 
products  in  order  to  determine  how 
each  product  fits  into  their  individual 
health  goal  for  reducing  trans  fat  intake 
in  the  context  of  their  total  daily  diet. 
Thus,  the  agency  is  requiring  trans  fat 
labeling,  regardless  of  whether  claims 
are  made  or  the  levels  of  other  fats  are 
declared,  to  prevent  products  from 
being  misleading  under  sections 
403(a)(1)  and  201  (n)  of  the  act. 
Therefore,  as  described  in  section  III  of 
this  document,  in  this  rulemaking  FDA 
is  relying  on  its  authority  under  those 
sections  as  well  as  its  authority  under 
section  403(q)(2)(A)  of  the  act  to  require 
that  information  on  trans  fat  be 
included  in  nutrition  labeling  to  assist 
consiuners  in  maintaining  healthy 
dietary  practices.  Requiring  such 
information  on  labels,  whether  or  not 
voluntary  nutrients  are  listed  or  claims 
are  made  about  fatty  acids  or 
cholesterol,  is  consistent  with  statutory 
directives  for  nutrition  labeling  in 
section  403(q)(l)  of  the  act.  where 
amoimts  of  nutrients  of  public  health 
significance  are  required  to  be  listed, 
regardless  of  other  information  on  the 
label.  FDA  also  disagrees  with  the 
comments  that  stated  that  tmns  fat 
declaration  would  assist  consumers  in 
maintaining  healthy  dietary  practices 
only  under  certain  circumstances,  such 
as  when  certain  claims  are  made,  when 
monounsaturated  and  polyimsaturated 
fats  are  declared  on  the  label,  when 
trans  fat  is  present  at  greater  than  0.5  g, 
1  or  2  g  per  serving  or  when  the  food 
is  not  "low"  in  total  fat  (i.e.,  more  than 
3  g  fat/reference  amount).  As  described 
previously,  consmners  need  information 
on  both  saturated  and  trans  fats  in 
individual  food  products  so  that  they 
can  follow  current  dietary 
recommendations  and  maintain  optimal 
LDL  levels.  It  is  the  provision  of  trans 
fat  information  on  foods  consumed 
throughoHt  the  day  that  can  assist 
consumers  in  maintaining  healthy 
dietary  practices,  and  the  usefulness  of 
this  information  is  not  limited  to  foods 
with  certain  nutritional  characteristics. 
In  addition,  the  consiunption  of  several 
foods  with  0.5  or  1  g  of  trans  fat  per  day 
that  may  provide  a  total  of  8  g  of  tmns 
fat  to  the  diet  would  be  expected  to  have 
the  same  effect  on  LDL-C  levels  as 
consumption  of  one  food  with  8  g  tmns 
fat.  Requiring  tmns  fat  to  be  declared 
only  when  present  at  a  specified  level 
would  be  inconsistent  with  statutory 


directives  for  nutrition  labeling  in 
section  403(q)(l)  of  the  act,  where 
amounts  of  nutrients  of  public  health 
significance  are  required  to  be  listed, 
regardless  of  the  amoimt  present. 

Similarly,  tying  mandatory 
declaration  of  tmns  fat  to  the 
declaration  of  monounsatinated  and 
polyunsatinated  fats  overlooks  the 
difference  in  health  effects  of  these  fatty 
acids  and  the  basic  premise  of  section 
403(q)  of  the  act  that  requires  the  listing 
of  nutrient  information  necessary  to 
assist  consumers  in  maintaining  healthy 
dietary  practices.  Unlike  information  on 
tmns  fat,  FDA^has  not  determined  that 
information  on  monounsaturated  and 
polyimsaturated  fat  is  necessary  to  assist 
consumers  in  maintaining  healthy 
dietary  practices.  Accordingly,  the 
declaration  of  those  fatty  acids  is  not 
mandatory.  Rather,  unless  claims  are 
made  about  fatty  acids  or  cholesterol, 
the  agency  provides  that  their  listing  is 
voliintary  (§  101.9(c)(2)(ii).  (c)(2){iii). 
and  (c)(3)).  consistent  with  the  authority 
in  section  2(b)(1)(C)  of  the  1990 
amendments  that  stipulates  that 
regulations  shall  "permit  the  label  or 
labeling  of  food  to  include  nutrition 
information  which  is  in  addition  to  the 
information  required  by  such  section 
403  (q)  and  which  is  of  the  type 
described  in  subparagraph  (1)  or  (2)  of 
such  section  *  *  *." 

Regarding  the  comment  that 
consumers  prefer  simplicity  and  clarity 
in  labels,  FDA  does  not  agree  that 
providing  a  listing  of  the  amount  of 
tmns  fat  on  a  label  is  not  simple  or  clear 
nor  did  the  comment  provide  any 
rationale  for  its  assertion.  Further,  FDA 
does  not  agree  that  tmns  fat  listing  on 
a  label  would  be  "added  verbiage" 
about  an  unfamiliar  nutrient  that  likely 
vvrill  not  benefit  consumers.  The 
comment  presented  no  information  to 
support  its  assertion.  The  addition  of 
tmns  fat  as  a  mandatory  nutrient  on  a 
separate  line  will  not  significantly 
change  the  appearance  of  the  nutrition 
information  that  consumers  are  already 
familiar  with.  Having  consistent 
information  about  tmns  fat  present  on 
all  food  labels  will  facilitate  consumer 
education  efforts  about  tmns  fat,  as 
discussed  later  in  this  document  (see 
Comment  28). 

FDA  is  not  persuaded  by  the  comment 
that  it  is  not  necessary  to  make  tmns  fat 
labeling  mandatory  because,  after  an 
initial  disclosure  of  tmns  fat  by  certain 
foods,  additional  foods  would  disclose 
tmns  fat  due  to  competitive  pressure 
(unfolding  principle).  Although  some 
disclosure  of  trans  fat  under  competitive 
pressure  might  occur,  the  overall  extent 
of  such  voluntary  disclosure  is  not 
certain.  Before  the  1990  amendments 
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were  enacted,  provision  of  nutrition 
labeling  information  was  voluntary 
except  in  certain  circumstances.  At  the 
time  when  nutrition  labeling  was 
voluntary,  many  foods  did  not  provide 
nutrition  labeling,  demonstrating  that 
the  disclosure  suggested  by  the 
"unfolding  principle"  was  incomplete. 
To  remedy  this  situation,  Congress 
enacted  the  1990  amendments, 
mandating  that  nutrients  of  public 
health  significance  be  declared  on  food 
labels  under  section  403(q)  of  the  act. 

As  mentioned  earlier,  section 
403(q){2){A)  of  the  act  provides  for  the 
inclusion  of  an  additional  nutrient(s)  if 
the  Secretary  (as  delegated  to  FDA  in 
§  5.10)  determines  that  it  should  be 
included  in  nutrition  labeling  !o  assist 
consumers  in  maintaining  healthy 
dietary  practices.  FDA  is  not  asserting, 
as  its  basis  for  mandatory  trans  fat 
nutrition  labeling,  a  rationale  that  is 
different  from  that  which  Congress 
declared  by  statute  for  such  mandatory 
labeling.  Lacking  any  congressional 
direction  to  do  otherwise,  the  agency 
considers  it  implicit  that  any  such 
added  nutrients  would  be  listed  in  a 
similar  maimer  to  those  specified  in 
section  403(q)(l)  of  the  act.  Accordingly, 
the  agency  is  amending  §  101.9 
Nutrition  Labeling  of  Food,  to  add  trans 
"fat  as  a  mandatory  component  of 
nutrition  labeling  on  all  foods  in 
accordance  with  section  403(q){2)(A)  of 
the  act. 

B.  Format,  Including  Percent  of  Daily 
Value  (%  DV),  for  Nutrition  Labeling  of 
Trans  Fat 

FDA  received  many  comments 
regarding  the  proposed  option  for 
nutrition  labeling  of  trans  fatty  acids 
and  other  options  discussed  in  the 
preamble.  In  addition,  comments  were 
received  suggesting  that  trans  fat  be 
listed  in  conjunction  with  the  listing  of 
total  fat. 

The  agency  did  not  receive  comments 
supporting  either  of  the  two  options  that 
would  declare  only  the  combined 
amount  of  saturated  fat  and  trans  fat 
rather  than  the  individual  amounts 
present.  In  light  of  the  lack  of  support 
for  these  two  options  and  the  fact  that 
these  options  do  not  allow  consumers  to 
determine  the  individual  amounts  of 
saturated  fat  and  trans  fat,  the  agency  is 
not  considering  them  further. 

FDA  also  received  a  few  conunents 
that  supported  the  proposed  footnote 
statement  "Intake  of  trans  fat  should  be 
as  low  as  possible"  or  a  modification  of 
it.  However,  the  overwhelming  majority 
of  comments  opposed  the  use  of  the 
footnote. 


1.  Proposed  Option 

(Comment  13)  Many  comments 
supported  the  proposed  option  of 
having  the  amount  of  tmns  fat  included 
in  the  amoimt  declared  for  "Saturated 
Fat"  and  in  the  calculation  of  the 
corresponding  %  DV  with  a  footnote 

stating  "Includes g  trans  fat"  when 

the  food  contains  trans  fat.  Comments 
stated  that  combining  both  saturated 
and  trans  fat  in  the  declaration  of 
saturated  fat  maintains  a  consistent 
public  health  message  and  provides 
consumers  with  a  less  confusing  means 
to  identify  "heart-unhealthy"  fats  in  one 
place  on  the  label.  Comments  suggested 
that,  to  assist  consumers,  trans  fat 
should  be  included  with  saturated  fat 
because  saturated  and  trans  fats  have 
similar  physiological  and  functional 
properties  and  because  there  is  no  DV 
for  trans  fat.  Comments  suggested  that 
combining  saturated  and  trans  fats  will 
decrease  the  likelihood  that  consiuners 
would  look  only  at  the  declared  level  for 
trans  fat  and  choose  a  food  because  it 
has  little  or  no\trans  fat,  even  though  it 
contains  a  high  amount  of  saturated  fat. 
Furthermore,  the  comments  suggested 
that  combining  trans  with  saturated  fats 
would  create  an  incentive  for 
manufacturers  to  decrease  "heart- 
unhealthy"  fats  in  foods. 

Comments  supporting  inclusion  of 
trans  fat  in  the  calculation  of  the  %  DV 
for  saturated  fat  stated  that  such  action 
is  reasonable  for  purposes  of  consumer 
information.  One  of  these  comments 
argued  that  trans  fats  are  already 
included  in  recommendations  to  lin^it 
total  fat  to  30  percent  of  calories,  a 
number  that  should  not  be  increased, 
and  are  excluded  from  definitions  of 
unsaturated  fats  for  labeling  purposes 
(i.e..  §101.9(c)(2)(ii)  and  (c)(2)(iii)).  This 
comment  acknowledged  that  including 
trans  fat  would  in  effect  lower  the 
reference  value  for  saturated  fat.  The 
comment  argued  that  this  would  help 
Americans  reduce  their  risk  of  heart 
disease,  quoting  from  the  lOM/NAS 
report  "Diet  and  Health"  which  states 
that  "saturated  fatty  acid  intake  (should) 
be  maintained  at  less  than  10  percent  of 
total  calories  by  individuals,"  but  that 
"further  reduction,  to  8  or  7  percent  of 
calories  or  lower,  would  confer  greater 
health  benefits."  The  comment  said  that 
including  trans  fat  in  the  %  DV  would 
help  Americans  follow  this  advice. 

However,  many  comments  opposed 
this  option  of  including  trans  fat  with 
saturated  fat,  arguing  that  including 
trans  fat  with  saturated  fat  is 
scientifically  inacciu-ate  and  misleading 
because  trans  and  saturated  fats  are 
chemically,  functionally,  and 
physiologically  different.  Comments 


pointed  out  that  chemically  trans  fats 
are  unsaturated  fatty  acids  that  contain 
one  or  more  double  bonds  in  a  trans 
configvuation  while  saturated  fats  do  not 
contain  double  bonds.  Moreover, 
comments  stated  that  trans  fatty  acids 
do  not  have  the  same  functional 
characteristics  as  saturated  fats  because 
their  melting  and  crystallization  kinetics 
are  quite  different.  Comments  also 
pointed  out  that  trans  fat  is 
physiologically  distinct  from  satiu-ated 
fat,  stating  that  trans  fat  decreases  HDL- 
C  levels  and  that  saturated  fat  does  not. 
In  addition,  there  were  comments 
suggesting  that  trans  fat  adversely 
affects  other  factors  that  contribute  to 
CHD,  such  as  lipoprotein(a),  and  may 
cause  adverse  effects  unrelated  to  CHD. 
For  these  reasons,  the  comments  were 
adamant  that  trans  fat  should  not  be 
treated  as  though  it  is  "bioequivalent"  » 
to  saturated  fat  and,  consequently,  the 
listing  of  trans  fat  should  be 
disassociated  from  the  listing  of 
saturated  fat. 

In  additicm,  several  comments 
objected  to  combining  both  trans  and 
saturated  fats  on  the  grounds  that  it  is 
inconsistent  with  FDA's  regulatory 
precedent  of  classifying  nutrients  based 
on  their  chemical  definition  or 
structure,  rather  than  their  physiological 
effect.  Specifically,  the  comments  cited 
FDA's  decision  when  implementing  the 
1990  amendments  to  establish  a 
chemical  definition  for  saturated  fat 
rather  than  a  physiologicsd  definition 
(58  FR  2079  at  2089). 

A  few  comments  expressed  concern 
that  by  including  trans  fat  with 
satiuated  fat,  FDA  is  creating  a  category 
of  "bad"  or  "cholesterol-raising"  fat  that 
is  inconsistent  with  the  current 
nutrition  label,  which  provides 
consumers  with  information  about  the 
nutrient  profile  of  a  product  rather  than 
providing  information  about  perceived 
health  effects.  Other  comments  stated 
that  FDA's  proposal  to  combine  trans  fat 
and  saturated  fat  may  mislead 
consumers,  albeit  misleading  them  for 
their  own  good,  by  causing  them  to 
misclassify  trans  fats  as  saturated  fats  or 
causing  them  to  assiune  that  the  DV  for 
saturated  fat  has  been  reduced  (the 
effect  of  combining  the  quantitative 
amounts  of  trans  and  saturated  fats  and 
determining  the  %  DV  using  the 
established  DV  for  saturated  fat). 
Further,  several  comments  stated  that 
adding  trans  fat  to  the  amount  of 
satiu-ated  fat  declared  may  mislead  and 
confuse  consumers  by  leading  them  to 
incorrectiy  conclude  that  the  amount  of 
saturated  fat  has  increased. 

Other  comments  stated  that,  because 
of  the  magnitude  of  CHD  risk  in  the 
prospective  studies,  trans  fat  should  be 
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labeled  more  prominently  than 
proposed  in  the  November  1999 
proposal.  These  comments  argued  that 
listing  the  amount  of  tmns  fat  in  a 
footnote  is  more  confusing  and  implies 
that  it  is  unimportant.  In  addition, 
comments  stated  that  footnotes,  which 
can  use  smaller  type  size,  are  more 
difficult  to  read.  One  comment  stated 
that  it  was  not  surprising  that 
consumers  were  unfamiliar  with  the 
term  since  it  was  not  allowed  to  appear 
on  Nutrition  Facts  labels.  This  comment 
su^ested  that  consumer  knowledge 
about  trans  fat  would  improve  as  more 
dietary  recommendations  are  made  for 
limiting  trans  fats  and  as  they  are  listed 
in  food  labeling. 

Other  comments  objected  to  including 
trans  fats  when  calculating  the  %  DV  for 
saturated  fat  stating  that  the  effects  of 
trans  fat  on  LDL-C  have  not  been 
proven  to  equal  the  effects  of  satiu-ated 
fat  on  LDL-C,  so  they  shoiUd  not  be 
held  to  the  same  standard.  These 
comments  argued  that  including  trans 
fat  in  the  calculation  of  %  DV  assumes 
that  trans  fat  is  equivalent  to  saturated 
fat  on  a  gram-for-gram  basis,  whereas 
the  agency  admitted  in  the  proposal  that 
available  studies  do  not  allow  for  such 
a  conclusion.  The  comments  stated  that 
no  authoritative  bodies  have 
recommended  that  trans  fat  be 
considered  as  a  part  of  the  dietary 
recommendation  for  saturated  fat.  Also, 
they  stated  that  including  trans  fat,  in 
effect,  lowers  the  DRV  for  saturated  fat 
and  there  is  no  new  data  on  saturated 
fat  that  supports  this  action,  i.e.,  that 
there  is  no  basis  for  concluding  that 
saturated  fats  are  now  sufficiently  worse 
than  previously  believed  to  justify  an 
apparent  reduction  in  recommended 
intakes.  One  comment  also  argued  that 
if  the  declaration  of  %  DV  changed  on 
a  product  as  a  result  of  including  trans 
fat  with  saturated  fat.  consumers  may 
•incorrectly  assume  a  change  has  been 
made  which  made  the  product  less 
healthy  when,  in  fact,  no  such  change 
•  had  occurred. 

One  comment  said  that  FDA  should 
not  include  trans  fat  in  the  calculation 
of  %  DV  unless  the  DRV  for  saturated 
fat  is  increased  to  22  g  since  the  agency 
had  actually  rounded  down  the  DRV  for 
saturated  fat  from  22.2  g  (equivalent  to 
10  percent  of  calories  from  a  2,000 
calorie  diet)  to  20  g  when  implementing 
the  1990  amendments  (see  58  FR  2206 
at  2219).  Another  comment  objected  to 
the  idea  of  increasing  the  DRV  for 
saturated  fat  because  products  that  do 
not  contain  tmns  fat  would  appear 
healthier  (i.e.,  have  a  lower  %  DV)  even 
though  the  amount  of  saturated  fat  in 
the  product  would  remain  the  same. 


Based  on  comments  received,  FDA  is 
persuaded  that  there  are  inherent 
weaknesses  and  inconsistencies  in  its 
proposed  option.  Therefore,  the  agency 
has  reconsidered  its  proposal  to  include 
trans  fats  in  the  declaration  of  saturated 
fat  with  a  footnote  indicating  the 
amount  of  trans  fat.  The  agency 
acknowledges  that  declaring  the  amoimt 
of  saturated  fat  and  trans  fat  together, 
even  with  the  proposed  footnote,  could 
lead  some  consumers  to  believe  that  the 
two  types  of  fatty  acids  are  chemically 
and  physiologically  the  same.  Clearly, 
trans  fats  contain  double  bonds  and 
thus,  are  chemically  distinct  from 
saturated  fat.  Likewise,  although  both 
saturated  and  trans  fats  do  raise  LDL- 
C  levels,  physiologic  distinctions 
between  the  two  types  of  fatty  acids  do 
exist  as  discussed  previously  in 
Comments  10  and  11.  While  findings  on 
some  of  these  distinctions  are 
preliminary,  they  do  not  support  the 
position  which  the  agency  took  in  the 
November  1999  proposal  that  the  two 
fatty  acids  should  be  declared  as  one 
combined  entity  because  of  similar 
physiological  effects. 

The  agency  re-evaluated  its  position, 
noted  in  the  final  rules  implementing 
the  1990  amendments,  that  there  is 
insufficient  knowledge  about  the 
physiological  effects  of  particular  fatty 
^  acids  to  use  anything  other  than  a 
chemical  definition  for  saturated  fats  (58 
FR  2079  at  2089).  In  that  rulemaking, 
FDA  reconsidered  its  regulatory 
position  in  place  since  1973  (38  FR  2132 
at  2134,  January  19, 1973)  of  linking  the 
definition  of  saturated  fatty  acids  to 
effects  of  particular  fatty  acids  on  blood 
total  and  LDL-C  and  determined  that  a 
chemical  definition  was  a  more 
appropriate  approach.  Th6  agency  stated 
that  a  chemicfal  definition  a\'oids  much 
of  the  controversy  regarding  blood 
cholesterol  effects  of  short  to  medium 
and  certain  very  long  chain  fatty  acids 
because  the  definition  is  not  subject  to 
changes  in  knowledge  about  the 
physiological  effects  of  a  particular  fatty 
acid.  In  addition,  the  agency  stated  that 
a  chemical  definition  approach  to 
labeling  fatty  acids  avoids  the 
imcertainty  about  physiological  effects 
other  than  those  related  to  CHD  (58  FR 
2079  at  2089).  Based  on  its  re-review  of 
the  position  noted  in  the  final  rules 
implementing  the  1990  amendments, 
the  comments  received  on  proposed 
rule  opposing  a  contrary  position,  and 
current  science  on  trans  fat,  the  agency 
is  persuaded  that  it  would  be  important 
to  approach  trans  fat  labeling  on  the 
basis  of  using  a  chemical  definition  and 
not  based  on  physiological  effects. 
Accordingly,  the  agency  concludes  that 


it  is  necessary  to  disassociate  saturated 
and  trans  fats  on  the  nutrition  label  so 
that  consumers  do  not  misinterpret  the 
declaration  of  saturated  fat  by  thinking 
that  trans  fats.are  included  in  that 
definition. 

The  agency  also  acknowledges  the 
concerns  expressed  in  comments  about 
the  prominence  given  to  the  information 
on  tmns  fat.  Current  food  labeling 
regulations  do  allow  for  a  smaller  type 
size  for  footnotes  (§  101.9(d)(l)(iii))  and 
limit  the  declaration  of  amounts  in 
footnotes  to  statements  sa)^ng  that  the 
food  is  not  a  significant  source  of 
specified  nutrients  (e.g.,  §  101.9(c)(3)). 
Consequently,  consumers  may  overlook 
quantitative  information  on  tmns  fat 
content  placed  there. 

In  the  November  1999  proposal,  FDA 
expressed  concern  that  consumers  may 
not  yet  know  what  tmns  fats  are  or 
know  about  their  impact  on  health  (64    • 
FR  62746  at  62755).  The  agency  agrees 
with  the  comment  that  suggested  that 
consumer  knowledge  would  improve  as 
more  dietary  recommendations  are 
made  for  limiting  tmns  fats  and  as  they 
are  listed  in  nutrition  labeling.  In 
addition,  the  agency  notes  that  media 
attention  to  tmns  fat  has  been 
widespread  since  publication  of  the 
November  1999  proposal.  For  example, 
public  awareness  about  trans  fats  was 
increased  as  reports  of  the  lOM/NAS 
report  on  tmns  fatty  acids  were  issued 
(Ref  140),  as  consiuner  and  health 
groups  issue  press  relea.ses  and  reports 
about  tmns  fats  (Refs.  147  and  148),  as 
food  manufacturers  add  information 
about  the  tmns  fat  content  of  products 
to  labels,  and  as  industry 
announcements  are  made  about  the 
tmns  fat  content  of  packaged  and 
restaurant  foods  (Refs.  149  and  150).  In 
addition,  the  agency  is  planning  a 
consumer  education  program  discussed 
later  in  Comment  28  to  further  heighten 
consumers'  knowledge  of  what  tmns 
fats  are  and  their  impact  on  health. 
Thus,  the  agency  no  longer  believes  that 
its  prior  reasoning,  i.e.,  that  tmns  fat 
would  need  to  be  included  in  the 
declaration  of  saturated  fats  in  order  for 
consumers  to  understand  that  tmns  fats 
are  heart  unhealthy  is  necessarily  true. 
Consumers  should  be  more  aware  of 
tmns  fat  based  on  the  public  exposure 
to  information  on  tmns  fat  over  the  past 
years  and  FDA  efforts  before  the  rule 
becomes  effective. 

In  the  November  1999  proposal,  FDA 
tentatively  concluded  that,  in  the 
absence  of  dietary  recommendations  for 
trans  fats,  it  was  reasonable  to  include 
trans  fats  in  the  %  DV  for  saturated  fat 
(46  FR  62746  at  62756).  Consequently. 
FDA  proposed  that  the  %  DV  be 
calculated  by  combining  the  amount  of 
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saturated  fat  and  tmns  fat  in  a  food  and 
dividing  by  the  DRV  for  saturated  fat  (20 
g).  In  effect,  this  is  equivalent  to  having 
a  combined  DRV  for  saturated  and  tmns 
fat  of  20  g.  FDA  agrees  with  the 
comments  that  suggest  that  this 
approach  is  problematic  in  that  by 
displacing  the  DV  for  saturated  fat  with 
tmns  fat,  the  DV,  in  essence,  is  lowered 
for  saturated  fat.  However,  the  DV  for 
saturated  fat  has  hot  changed.  Therefore, 
it  would  be  scientifically  more  acciuate 
to  keep  the  DV  for  saturated  fat  intact, 
withput  displacing  it  with  tmns  fat.  This 
approach  would  be  consistent  with  the 
recent  lOM/NAS  macronutrient  report 
(Ref.  140)  that  does  not  treat  saturated 
and  trans  fats  together.  FDA  concludes 
that  there  is  an  insufficient  scientific 
basis  at  this  time  for  combining  the 
declared  amounts  of  tmns  and  satiu'ated 
fats  and  calculating  the  %  DV. 
Additionally,  FDA  is  persuaded  by  the 
arguments  discussed  previously  that 
point  to  the  differences  between 
saturated  fat  and  tmns  fat  that  it  is 
inappropriate  to  do  so. 

Accordingly,  the  agency  concludes 
that  other  options  that  disassociate  trans 
fat  from  the  listing  of  saturated  fat 
would  be  preferable  to  the  proposed 
option.  The  other  options  identified  in 
the  proposal  and  those  suggested  in 
comments  are  discyssed  later. 

2.  Option  to  List  Saturated  and  Trans 
Fat  on  Same  Line 

(Comment  14)  Several  comments 
preferred  the  option  identified  in  the 
November  1999  proposal  that  would  list 
"Saturated  +  trans  fat"  with  the  amount 
in  grams  and  the  %  DV  based  on  the 
combined  value,  and  the  individual 
amounts  of  both  satiu°ated  and  tmns  fats 
in  a  footnote.  One  conunent  suggested 
that  the  footnote  declare  the  specific 
amount  of  trans  fat  only,  while  another 
suggested  that  the  individual  amoimts 
be  listed  in  separate  lines  inunediately 
below  the  combined  amount  rather  than 
in  a  footnote.  These  comments  stated 
that  this  type  of  declaration  shows  that: 
(1)  There  are  two  different  fatty  acid 
categories,  thereby  maintaining  the 
chemical  definitions  of  tmns  fat  and 
saturated  fat  and  indicating  equal 
importance  to  health;  (2)  gives  them 
equal  prominence  with  poly-  and 
monounsatxirated  fats;  (3)  suggests  to 
consumers  that  tmns  fats  have  similar 
cholesterol-raising  properties  as 
saturated  fats;  and  (4)  provides  an  easy 
method  for  comparing  the  "heart- 
imhealthy"  fat  content  of  foods.  The 
comments  also  argued  that  this  type  of 
declaration  indicates  the  combined  total 
amoimt  of  saturated  and  tmns  fats,  a 
number  that  would  stay  constant  when 
satiuated  and  tmns  fats  are  substituted 


for  each  other,  and  it  was  therefore 
clearer  to  declare  the  sum  of  both. 

Alternatively,  a  few  comments 
recommended  declaring  the  individual 
amounts  for  saturated  fat  £md  tmns  fat 
on  one  line  in  the  nutrition  label,  i.e.,. 

"Satiuated  fat g  +  tmns  fat g." 

These  comments  pointed  out' that 
declaring  saturated  and  tmns  fats  in  this 
way  would  be  consistent  with  the 
chemical  definitions  for  each  type  of 
fatty  acid  and  would  help  consiuners 
see  that  trans  fats  are  different  irom 
satiu-ated  fats.  The  comments  argued 
that  research  may  elucidate  new 
properties  or  biological  effects  of  both 
satiu^ted  and  tmns  fatty  acids, 
warranting  this  distinction  between 
them.  From  a  consumer  perspective,  one 
of  the  comments  also  argued  that,  if 
FDA  begins  to  mandate  the  placement  of 
nutrient  content  information  in 
locations  other  than  the  current  nutrient 
list,  consumers  may  become 
increasingly  confused  about  where  on 
the  food  label  to  locate  information  that 
they  need. 

Two  comments  urged  the  agency  to 
harmonize  its  trans  fat  labeling  policy 
internationally,  noting  that  this  format, 
i.e.,  "Saturated  fat  _  g  +  frans  fat  _g," 
was  proposed  by  Canada  in  June  2001, 
for  use  in  mandatory  nutrition  labeling 
in  that  country  (Ref.  103). 

Other  comments  did  not  favor  listing 
saturated  and  tmns  fats  on  the  same  line 
as  "Satiuated  +  tmns  fat"  for  the  same 
reasons  expressed  in  opposition  to  the 
proposed  option,  namely  because  tmns 
and  saturated  fats  are  chemically 
different,  because  they  have  different 
effects  on  HDL-C,  and  because, 
according  to  preliminary  data,  trans  fat 
may  have  effects  on  non-heart  disease 
risks  that  saturated  fats  are  not  reported 
to  have.  In  addition  to  concerns  about 
the  chemical  and  physiological 
differences  between  tmns  and  saturated 
fats,  some  comments  expressed 
opposition  to  labeling  the  two  on  the 
same  line  because  public  health  and 
scientific  organizations  that  are 
instrumental  in  establishing  daily 
reference  intake  values  have  not  yet 
established  a  DV  for  tmns  fat.  Many 
other  comments  objected  to  having 
satiuated  and  tmns  fats  on  one  line,  in 
any  manner,  if  it  resulted  in  tmns  fat 
being  included  in  the  calculation  of  the 
%  DV  for  saturated  fat.  Specific 
arguments  against  including  tmns  fat 
when  calculating  the  %  DV  for  satiu'ated 
fat  are  discussed  in  the  preceding 
comment. 

The  agency  is  not  persuaded  by 
comments  supporting  this  option.  While 
this  option  does  indicate  more  clearly 
than  the  proposed  rule  that  satiu^ted 
and  tmns  fats  represent  two  different 


categories  of  fat,  it  would  still 
necessitate  a  displacement  of  the  %  DV 
for  saturated  fat  by  tmns  fat  and  would 
not  disassociate  the  two  fats  in  terms  of 
potential  physiologic  effects.  Based  on 
the  reasons  set  forth  in  response  to 
Comment  13,  we  believe  that  it  would 
be  scientifically  more  accurate  to  not 
displace  the  %  DV  for  satmated  fat  with 
tmns  fat.  In  addition,  this  option  would 
not  be  consistent  with  our  rationale,  as 
explained  in  the  response  to  Comment 
13,  for  why  a  chemical  definition 
approach  to  labeling  is  preferred.  Such 
an  approach  avpids  the  uncertainty 
about  physiological  effects  now  or  in  the 
future.  While  the  two  fatty  acids  do  both 
lead  to  increased  LDL-C,  advisory 
groups  (as  noted  in  conunent  10  of  this 
document)  have  stated  that  substitution 
of  tmns  fat  for  satiuated  fat  lowers 
HDL-C.  Low  levels  of  HDL-C  can  be  a 
predictor  of  CHD.  While  evidence 
concerning  the  differing  effects  of 
saturated  fat  and  tmns  fat  on  other 
disease  risk  factors  is  preliminary,  FDA 
is  convinced  by  comments  that  it  is 
preferable  to  disassociate  the  two  fatty 
acids  and  maintain  a  chemical 
definition  approach  to  labeling. 
Accordingly,  the  agency  finds  this 
option  unacceptable. 

Those  comments  stating  that  satiuated 
and  tmns  fat  are  substituted  for  each 
other  recognized  that  the  two  types  of 
fats  have  some  functional  similarities. 
However,  comments  were  not 
unanimous  in  stating  that  the  combined 
total  amount  of  satiuated  and  tmns  fats 
would  stay  constant  when  one  of  the 
two  fatty  acids  was  raised  or  lowered. 
Some  comments  indicated  that  tmns 
fats  could  be  reduced  significantly  with 
a  smaller  concomitant  increase  in 
saturated  fat.  In  addition,  FDA  points 
out  that  the  intent  of  this  rulemaking  is 
not  to  make  such  substitutions  easier 
fi-om  a  labeling  perspective  but  to 
encourage  the  reduction  of  both  types  of 
fats  to  assist  consumers  in  maintaining 
healthy  dietary  practices. 

FDA  recognizes  that  Canada  has 
issued  final  rules  on  nutrition  labeling 
that  declare  satiu-ated  fat  and  tmns  fat 
on  one  line.  However,  FDA  has 
determined,  based  on  comments  to  this 
fined  rule,  that  such  declaration  would 
not  be  an  appropriate  approach  for  the 
agency  at  this  time.  Such  an  option 
would  not  accoimt  for  the  chemical  and 
physiological  differences  between 
saturated  and  tmns  fat,  and  thus,  would 
be  inconsistent  with  the  agency's  past 
approach  to  labeling  that  is  based  on    • 
chemical  differences.  Further,  there  are 
additional  differences  between  Canada's 
new  nutrition  labeling  rule  and  existing 
U.S.  regulations,  under  §  101.9,  that  will 
need  to  be  reviewed  by  both  coimtries. 
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After  further  review  and  discussion,  the 
United  States  and  Canada  can  consider 
the  possibility  of  mutual  recognition  of 
nutrition  labels. 

3.  Option  to  Include  Trans  Fat  as  a  Part 
of  Total  Fat 

(Comment  15)  Several  comments 
recommended  a  new  option  that  would 
place  an  asterisk  (or  other  symbol)  after 
the  declaration  of  total  fat  (i.e.,  "Total 
Fat*")  that  references  a  footnote  stating 
the  number  of  grams  of  trans  fat 
included  in  the  total  fat  declaration 

(e.g.,  "* Includes g  trans  fat").  A  few 

comments  proposed  an  alternative  to 
this  option  that  would  declare  trans  fat 
in  a  parenthetical  statement  on  the  same 
line  with  "total  fat"  (i.e.,  "Total  Fat  _ 
g  (includes     g  trans  fat)"). 

Some  of  tEese  comments  suggested 
that  declaring  trans  fat  as  a  part  of  total 
fat  alleviates  many  of  the  concerns 
voiced  about  the  proposed  option.  The 
comments  stated  that  this  option    - 
discloses  the  amoimt  of  trans  fat  in 
scientifically  accurate  terms  and  is 
consistent  with  cmrent  regulations  that 
include  the  quantity  of  (runs-fat  within 
the  amount  declared  for  total  fat.  A 
comment  said  that  this  option  should  be 
used  until  a  DRV  is  established  for  frans 
fat.  Another  comment  suggested  that  the 
DRV  for  total  fat  should  be  increased  to 
accommodate  trans  fat.  Other  comments 
stated  that  current  dietary  guidelines 
recommend  monitoring  both  total  fat 
and  saturated  fat  intake,  especially  for 
consiuners  concerned  about  their  heart 
health,  and  that  the  AHA  recommends 
focusing  on  the  total  amount  of  fat 
consiuned  to  address  concerns  about 
trans  fat  consxunption. 

Tlie  comments  stated  that  placing  the 
asterisk  beside  "total  fat"  has 
advantages  for  consumers.  At  least  one 
comment  stated  that  this  type  of  listing 
may  be  more  readily  seen  by  consiuners 
since  it  gives  greater  prominence  to  the 
trans  fat  information.  Other  comments 
stated  that  including  trans  fat  as  a  part 
of  total  fat  avoids  the  confusion  that 
consumers  would  experience  with 
FDA's  proposed  option  when  amounts 
declared  for  satm-ated  fat  would  appear 
to  have  increased. 

The  agency  disagrees  with  those 
comments  suggesting  that  concerns 
about  trans  fat  consumption  can  be 
addressed  by  focusing  on  the  total 
amount  of  fat  consumed.  FDA  agrees 
that  trans  fats  are  chemically  a 
component  of  total  fat;  however,  that  is 
also  true  for  satiuated,  poljomsaturated, 
and  monounsatiuated  fatty  acids  that 
are  listed  as  subcomponents  of  total  fat 
in  many  food  labels.  Therefore,  the 
agency  does  not  agree  that  trans  fatty 
acids  should  be  listed  only  as  a  part  of 


total  fat  until  there  is  an  established 
DRV  for  trans  fatty  acids,  particularly 
since  DRVs  also  have  not  been 
established  for  poly-  or 
monounsaturated  fatty  acids.  The 
agency  also  points  out  that  the  current 
DRV  for  total  fat  includes  all  fatty  acids, 
so  does  not  need  to  be  increased  to 
accommodate  trans  fatty  acids. 

Further,  placing  an  asterisk  after 
"Total  Fat"  on  the  label  with  a  footnote 
stating  the  grams  of  trans  fat,  or  a 
statement  of  the  grams  of  trans  fat 
beside  the  total  fat  on  the  label  likely 
would  lead  to  the  same  types  of 
objections  that  were  raised  when  that 
approach  was  considered  for  saturated 
fat.  Moreover,  previous  comments  in 
comment  13  raised  concerns  about 
consumers  overlooking  quantitative 
information  in  a  footnote.  Further, 
comments  raised  concern  about  not 
maintaining  the  chemical  distinction  for 
individual  fatty  acids,  as  has  been  the 
past  agency  practice.  Placing  trans  fat 
on  the  same  line  of  total  fat  may  raise 
questions  about  how  trans  fat  is  to  fit 
within  the  %  DV  for  total  fat.  The 
agency  is  not  persuaded  by  any  the 
comments  that  the  problems  with  this 
option  would  be  any  different  than 
those  with  the  option  to  label  trans  fat 
on  the  same  line  as  saturated  fat.  Thus, 
the  agency  is  not  persuaded  that  the 
nutrition  label  should  identify  levels  of 
trans  fat  in  the  total  fat  declaration 
through  the  addition  of  a  footnote  or 
parenthetical  listing. 

Moreover,  while  total  fat  in  the  diet  is 
important,  the  composition  of  that  total 
fat  intake  is  at  least  equally,  if  not  more, 
important.  Recent  recommendations 
fi'om  the  Dietary  Guidelines  2000  (Ref. 
87)  and  the  Dietary  Guidelines  Advisory 
Committee  (Ref.  88)  have  emphasized 
reducing  intake  of  both  saturated  and 
trans  fats  while  placing  less  emphasis 
on  reducing  total  fat  intake.  For 
example,  while  the  1995  edition  of  the 
Dietary  Guidelines  recommended  that 
Americans  choose  a  diet  "low"  in  fat 
and  saturated  fat  (Ref.  6),  the  2000 
edition  now  recommends  "moderate" 
total  fat  (Ref.  87)  vdth  guidance  that 
consumers  needing  to  reduce  their  total 
fat  intake  do  so  by  cutting  back  on 
saturated  and  trans  fats.  Similarly,  the 
2000  AHA  Guidelines  specifically 
recommend  limiting  "intake  of  foods 
with  high  content  of  cholesterol-raising 
fatty  acids"  (i.e.,  saturated  and  trans 
fatty  acids)  rather  than  total  fat  (Ref.  91). 
The  2001  NCEP  report  increased  the 
reconunendation  for  individuals  with 
elevated  LDL-C  for  total  fat  intake  fixim 
30  to  35  percent  of  calories  provided 
that  saturated  and  trans  fats  be  kept  low 
(Ref.  89). 


The  conunents  suggesting  that  trans 
fat  information  would  have  greater 
prominence  and  be  more  readily  seen 
when  related  to  total  fat  rather  than 
satinated  fat  did  not  provide  any  data  to 
support  this  position.  While  doing  so 
would  move  trans  fat  up  one  fine  in  the 
Nutrition  Facts  label,  FDA  has  no  basis 
to  conclude  that  this  would  make  it 
more  prominent  to  consumers. 

The  agency  acknowledges  that  the 
options  of  using  an  asterisk  next  to  total 
fat  with  a  footnote  listing  trans  fat  or 
listing  trans  fat  parenthetically  next  to 
total  fat  would  avoid  any  possible 
confusion  experienced  by  consumers  as 
a  result  of  the  proposed  option  if  levels 
of  saturated  fat  appeared  to  have 
increased  when,  instead,  amoimts  of 
trans  fat  were  added  to  the  amount  of 
saturated  fat.  However,  other  options, 
such  as  the  option  of  declaring  trans  fat 
on  a  separate  line  would  also  avoid  the 
possibility  of  such  confusion  and,  at  the 
same  time,  would  more  clearly  identify 
trans  fat  as  a  separate  subcomponent  of 
total  fat,  in  a  maimer  similar  to  the  other 
subcomponents,  i.e.,  satiuated,  poly- 
and  monounsaturated  fats. 

For  the  reasons  noted  previously,  the 
agency  is  not  persuaded  that  the 
nutrition  label  should  identify  levels  of 
trans  fat  in  the  total  fat  declaration 
through  the  addition  of  a  footnote  or 
parenthetical  listing. 

4.  Option  to  Include  a  Separate  Line  for 
Trans  Fats 

(Comment  16)  Many  comments 
recommended  that  trans  fat  content  be 
declared  on  a  separate  line  on  the 
Nutrition  Facts  panel  because  of  the 
problems  ascribed  to  the  proposed 
option.  In  general,  these  comments 
stated  that  there  is  no  scientific 
evidence  to  support  FDA's  proposal  to 
combine  saturated  and  trans  fatty  acids 
because  both  of  these  fatty  acids  have 
different  chemical  structiu^s  and 
physiological  effects.  They  asserted  that 
a  separate  line  on  the  nutrition  label  for 
trans  fats  would  fully  inform  consumers 
about  the  kind  of  fats  that  are  in  the 
foods  they  select  and  consume.  These 
comments  urged  the  agency  to  list  trans 
fat  in  the  same  way  as  other 
subcomponents  of  total  fat,  i.e., 
saturated  and  poly-  and 
monounsaturated  fats.  They  stated  that 
doing  so  would  clarify  the  chemical 
differences  between  the  fatty  acids, 
including  saturated  fatty  acids,  and 
would  be  easier  for  consiuners  to 
understand  since  it  eliminates  the  need   » 
for  a  footnote.  Comments  also  noted  that 
adding  a  separate  line  for  trans  fat 
would  be  consistent  with  FDA's 
regulatory  precedent,  which  was 
established  with  the  1993  mandatory 
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nutrition  labeling  regulations,  of 
classifying  nutrients  based  on  their 
chemical  definition  or  structure,  rather 
than  their  physiological  effect  (58  FR 
2079  at  2089).  Moreover,  the  comments 
argued  that  listing  trans  fat  on  a  separate 
line  now  would  avoid  having  to  do  it 
later  if  future  scientific  research  shows 
that  the  effects  of  trans  fat  consumption 
are  significantly  different  from  the 
effects  of  satiuated  fat  consumption. 

Several  comments  argued  that  by 
providing  a  separate  line  for  tmns  fat, 
consumers  can  be  educated  more  easily 
about  the  health  effects  of  trans  fatty 
adds.  These  comments  disagreed  with 
FDA's  position  in  its  November  1999 
proposal  that  trans  fat  should  be 
combined  with  satiirated  fat  because 
consumers  lack  knowledge  about  trans 
fat  information  and  do  not  understand 
the  term  trans  fat.  Also,  some  comments 
stated  that  FDA's  rationale  for  not 
listing  trans  fat  more  prominently  (i.e., 
that  consmners  are  not  familiar  with  the 
term  "trans  fat")  is  not  justified  since 
consumers  do  not  generally  know  much 
about  mono-  or  polyunsaturated  fats  yet 
quantitative  information  may  be 
provided  for  them  in  nutrition  labeling 
and  must  be  provided  when  claims  are 
made  about  fatty  acids  or  cholesterol.  A 
few  comments  also  stated  that  creating 
a  separate  line  for  trans  fat  establishes 
a  basis  for  current  and  future  consumer 
education  about  the  health  risks  and 
benefits  of  a  variety  of  fatty  acids  that 
affect  LDL-C  and  HDL-C  levels. 

A  few  comments  in  favor  of  a  separate 
line  for  trans  fat  in  nutrition  labeling 
specifically  addressed  the  need  to 
establish  a  DRV  for  trans  fat.  One 
comment  stated  that  FDA  could 
establish  a  DRV  for  trans  fat  based  on 
international  recommendations  for  trans 
fat  consiunption.  Another  comment 
indicated  that  a  DRV  for  trans  fat  could 
be  established  at  a  level  equal  to  or 
below  the  average  daily  intake  of  trans 
fat.  One  other  comment  stated  that  the 
only  basis  for  establishing  a  daily  value 
would  be  the  amount  of  naturally- 
occiuring  trans  fat  in  ruminant  (dairy) 
products  since  they  have  not  been 
shown  to  be  associated  with  increased 
risk  of  CHD;  otherwise,  the  DRV  for 
trans  fats  formed  through  partial 
hydrogenation  should  be  zero.  However, 
the  majority  of  those  commenting  stated 
that  scientific  evidence  is  not  sufficient 
to  support  the  establishment  of  a  DRV 
for  trans  fat  because  no  public  health  or 
scientific  organization  has  proposed 
guidelines  for  dietary  intake  levels  of 
trans  fat  at  this  time.  Some  of  these 
comments  said  that  trans  fat  should  be 
treated  in  a  manner  consistent  with 
poly-  and  monounsatiu^ted  fats,  i.e., 
without  a  %  DV.  xmtil  such  time  as 


there  is  a  basis  for  establishing  a  DRV 
for  trans  fet.  A  few  comments  suggested 
waiting  until  the  lOM/NAS  completes 
its  report  on  DRIs  for  macronutrients.  A 
few  comments  noted  that  listing  trans 
fat  on  a  separate  line  with  no  %  DV 
would  be  less  useful  to  consumers 
because  they  would  not  be  able  to 
determine  if  the  amoimt  were  high  or 
low  in  the  context  of  the  daily  diet.  One 
comment  stated  that  if  there  is  enough 
scientific  evidence  to  require  the 
mandatory  labeling  of  trans  fat,  the 
agency  should  provide  the  information 
that  will  help  consumers  to  interpret  the 
magnitude  of  the  amount  in  the  food. 
Additionally,  other  conunents  stressed 
the  importance  in  helping  consimiers 
understand  the  relevance  of  the  nutrient 
amount  in  the  context  of  the  total  diet. 

One  comment  objected  to  the  option 
of  having  a  separate  line  for  trans  fat  on 
the  basis  of  consiuner  confusion.  It  said 
that  adding  a  foiulh  line  of  fatty  acid 
information  would  confuse  consmners 
because  they  would  have  to  look  at 
several  separate  values  when  comparing 
food  products.  This  comment  also  was 
concerned  that  the  use  of  a  separate  line 
would  not  encourage  the  food  industry 
to  reduce  "heart-unhealthy"  fat  in  the 
food  product. 

FDA  agrees  with  comments  that  point 
out  that  there  are  chemical  differences 
between  satinated  and  trans  fatty  acids. 
The  agency  noted  these  differences  in 
its  November  1999  proposal  when  it 
proposed  to  include  the  amount  of  trans 
fat  in  the  declaration  of  saturated  fat. 
The  intent  was  to  assist  consumers  in 
understanding  the  cholesterol-raising 
properties  of  the  food  by  declaring  the 
two  fatty  acids  under  the  name 
"saturated  fat"  without  changing  the 
definition  of  saturated  fat,  but  FDA 
acknowledged  that  this  action  "may 
confuse  consumers  and  lead  some  to 
misclassify  trans  fatty  acids  as  saturated 
fats"  (64  FR  at  62746  62755).  The 
agency  is  persuaded  by  the  large 
number  of  commepts  on  this  issue  that 
the  proposed  action  was,  in  fact, 
interpreted  by  many  as  incorrectly 
classifying  the  two  different  fatty  acids 
as  "saturated  fat"  and  that  it  is 
necessary  to  disassociate  trans  fat  from 
satiu-ated  fat  to  prevent  misleading 
consumers  in  this  way. 

FDA  also  acknowledges  that  while  the 
two  types  of  fatty  acids  have  similar 
effects  on  LDL-C,  there  are  other 
physiological  distinctions  between 
them.  Because  the  overall  weight  of 
scientific  evidence  in  support  of  the 
finding  that  consumption  of  trans  fat, 
like  saturated  fat,  contributes  to 
increased  LDL-C  levels  increasing  the 
risk  of  CHD,  was  sufficiently  compelhng 
to  warrant  trans  fat  labeling,  the  agency 


did  not  focus  on  other  physiological 
effects  of  trans  fat.  While  studies  on  a 
variety  of  physiological  effects  of  trans 
fat  are  ongoing  and  results  preliminary, 
the  agency  is  persuaded  by  comments 
that  the  declaration  of  trans  fat  on  a 
separate  line  will  best  accommodate 
future  scientific  development.  This  will 
be  helpful  if  future  research  more 
clearly  elucidates  the  physiological 
mechanisms  of  each  and  confinns  that 
trans  fat  does  have  adverse  effects  on 
other  CHD  risk  factors  or  health 
conditions  that  differ  significanUy  fit>m 
saturated  fat. 

As  pointed  out  by  comments,  doing  so 
has  the  advantage  of  being  consistent 
with:  (1)  The  format  used  to  list  the 
other  subcomponents  of  total  fat, 
namely  saturated,  polyunsaturated  and 
monounsaturated  fats;  (2)  the 
declaration  of  quantitative  amoimts 
contiguous  to  the  listing  of  the  nutrient 
rather  than  in  a  footnote;  and  (3)  the 
agency's  regulatory  precedent  of 
classifying  nutrients  based  on  their 
chemical  definition  or  structure. 
Consistency  with  the  existing  format 
can  be  expected  to  assist  consumers  in 
recognizing  trans  fat  as  a  subcomponent 
of  total  fat.  It  will  also  be  responsive  to 
consumer  interest  in  knowing  the  full 
breakout  of  fatty  acids  since,  when  poly- 
and  monounsaturated  fats  are  declared, 
the  amounts  for  saturated,  trans, 
polyunsaturated,  and  monounsatinated 
fats  will  add  up  to  the  amount  of  total 
fat  except  for  minor  deviations  that  may 
result  from  application  of  rounding 
rules  in  §  101.9(c)(2). 

The  agency  agrees  with  the  majority 
of  the  comments  that  the  scientific 
evidence  is  not  sufficient  to  support  the 
establishment  of  a  DRV  for  trans  fat  at 
this  time.  The  comments  that  attempted 
to  suggest  a  basis  for  doing  so  did  not 
suggest  particular  values  or  submit 
scientific  evidence  to  justify  the  "  , 

establishment  of  such  values.  FDA 
emphasizes  that  existing  DRVs  are  based 
on  quantitative  dietary  intake 
recommendations  developed  from 
extensive  scientific  evidence  that 
establishes  values  that  will  promote 
public  health  (58  FR  2206  at  2217). 
DRVs  have  not  been  based  on 
international  recommendations,  which 
may  not  be  germane  in  the  United 
States,  or  on  average  dietary  intake 
levels,  which  may  not  represent  healthy 
dietary  consiunption  patterns.  The  FDA 
is  not  aware  of  any  international 
recommendations  that  it  could  rely  on, 
nor  did  the  comment  provide  any  such 
specific  recommendations.  The  agency 
has  relied  extensively  on  reports  from 
the  lOM/NAS  in  developing  the  cmrent 
Reference  Dietary  Intake  (RDIs)  and 
DRVs.  However,  the  recent  lOM/NAS 
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report  on  DRIs  for  macronutrients  (Ref. 
140)  did  not  make  quantitative 
recommendations  for  trans  fat  for 
establishing  a  DRV.  Accordingly,  in  the 
absence  of  a  scientific  basis  or 
recommendation  by  an  authoritative 
body,  FDA  is  not  establishing  a  DRV  for 
tnns  fat.  FDA  intends  to  revisit  this 
issue  w^hen  there  is  more  scientific 
information  that  the  agency  can  use  to 
establish  an  appropriate  reference  level 
for  trans  fat  intake. 

The  agency  recognizes  that  the 
absence  of  a  DRV,  and  thus,  the  absence 
of  a  %  DV  for  tmns  fat  on  food  labels, 
nutrition  educators  will  need  to  direct 
efforts  at  educating  consumers  further 
about  the  effects  of  trans  fat  on  LDL-C 
levels  and  CHD  risk.  However,  because 
of  the  public  health  impact  of  CHD  in 
the  United  States,  the  agency  believes  it 
is  necessary  to  proceed  at  this  time  with 
this  final  rule  to  list  trans  fat  in 
nutrition  labeling  so  that  consumers 
will  have  quantitative  information  to 
use  in  implementing  dietary  guidelines 
to  cut  back  on  trans  fat.  By  adding 
quantitative  information  on  trans  fat 
content,  consumers  will  have 
information  to  use  in  comparing 
products  and  making  diet  selections  that 
will  reduce  their  intake  of  trans  fat  in 
the  context  of  their  daily  diet  by 
substituting  lower  trans  fat  products  for 
those  previously  consumed  that  were 
higher  in  trans  fat. 

The  agency  does  not  believe  it  would 
be  any  more  difficult  for  consumers  to 
look  at  a  separate  line  for  information 
on  trans  fats  than  it  has  been  for  any 
other  separate  fat  listing.  Listing  them 
sepjarately  will  allow  consumers  to 
readily  see  levels  of  each  in  food 
products  and  make  decisions 
accordingly.  In  addition,  the  agency 
stated  earlier  that  it  believes  public 
awareness  about  trans  fat  has  increased 
since  publication  of  the  November  1999 
proposal  as  a  result  of  media  attention, 
press  releases,  label  statements,  and 
industry  announcements.  FDA 
concludes  that  this  increased  awareness, 
in  conjunction  with  an  education 
program  about  the  change,  will  allow 
consimiers  to  use  this  new  information 
to  help  maintain  healthy  dietary 
practices  and  will  minimize  any 
confusion  caused  by  the  change.  To 
maximize  the  impact  of  declaring  trans 
fat  in  the  Nutrition  Facts  panel,  a 
coordinated  educational  effort  among 
public  health  professionals  and 
organizations  focusing  on  all  three 
cholesterol-raising  dietary  components, 
i.e.,  saturated  fat,  trans  fat,  and 
cholesterol,  will  be  required.  Such  a 
program  is  discussed  in  Comment  28 
below. 
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The  comment  that  was  concerned  that 
use  of  a  separate  line  for  trans  fat  would 
not  encourage  industry  to  reduce  "heart - 
imhealthy"  fats  did  not  present  any  data 
to  show  the  effectiveness  of  the  various 
options  in  achieving  this  goal. 
Following  implementation  of  mandatory 
nutrition  labeling  rules  in  1993,  the 
industry  reformulated  many  foods 
products  to  reduce  levels  of  nutrients 
about  which  consumers  were  concerned 
(Ref.  96).  Accordingly,  FDA  believes 
that  the  required  addition  of 
information  on  trans  fat  content  to 
nutrition  labels,  coupled  with  a 
consiuner  education  program  on  the 
health  effects  of  dietary  trans  fat,  will 
provide  incentive  to  the  food  industry  to 
minimize  the  level  of  trans  fat  present 
in  individual  food  products.  Some  parts 
of  the  food  industry  have  responded  to 
consumer  concerns,  e.g.,  levels  of  trans 
fat  in  margarine  products  have  been 
lowered  (Ref.  104),  and  companies  have 
announced  plans  to  use  reformulated 
fats  that  are  lower  in  trans  fat  (Refs.  149 
and  150).  The  agency  believes  that 
requiring  trans  fat  labeling  will  prompt 
others  in  the  food  industry  to 
reformulate  some  of  their  products  to 
offer  lower  trans  fat  alternatives. 

Accordingly,  FDA  is  revising 
§  101.9(c)  by  adding  paragraph 
§  101.9(c)(2)(ii)  to  require  the 
quantitative  declaration  of  trans  fat  in 
the  Nutrition  Facts  panel.  This  new 
paragraph  requires  the  listing  of  trans 
fat  on  a  separate  line  under  the 
statement  for  saturated  fat.  As  is  the 
case  for  all  subcomponents  of  total  fat, 
it  is  to  be  indented  and  separated  by  a 
hairline,  with  the  amount  expressed  as 
grams  per  serving  to  the  nearest  0.5  g 
increment  below  5  g  and  to  the  nearest 
gram  increment  above  5  g.  If  the  serving 
contains  less  than  0.5  g,  the  content 
must  be  expressed  as  0,  except  when  the 
statement  "Not  a  significant  source  of 
trans  fat"  is  used.  In  addition,  the 
agency  is  clarifying  that  the  word 
"trans"  may  be  italicized  to  indicate  its 
Latin  origin.  This  provision  to  allow  for 
italics  provides  an  exception  to 
§  101.9(d)(i)(ii){A)  that  requires  that  a 
single  easy-to-read  type  style  be  used 
throughout  the  nutrition  label. 
Therefore,  paragraph  (d)(l)(ii)(A)  is 
being  revised  to  state  that  "except  as 
provided  for  in  paragraph  (c)(2)(ii)  of 
this  section,"  a  single  easy-to-read  type 
style  is  to  be  used  throughout  the 
nutrition  label. 

As  a  result  of  adding  paragraph 
(c)(2)(ii)  for  trans  fat,  3ie  agency  is 
redesignating  current  paragraph  (c)(2)(ii) 
(polyunsaturated  fat)  as  paragraph 
(c)(2)(iii)  and  current  paragraph 
(c)(2)(iii)  (monounsatiu-ated  fat)  as 
(c)(2)(iv). 


(Comment  1 7)  In  response  to  the 
November  2002  reopening  of  the 
comment  period  on  the  November  1999 
proposal  to  require  a  footnote  stating 
"Intake  of  trans  fat  should  be  as  low  as 
possible"  when  trans  fat  is  listed,  FDA 
received  some  comments  that  supported 
the  proposed  footnote  statement.  A  few 
comments  noted  that  the  proposed 
footnote  was  needed  to  raise  consumer 
awareness  and  understanding  about  the 
relevance  of  trans  fat  in  the  diet  and  to 
assist  them  in  making  healthy  food 
choices.  Another  comment  stated  that 
the  footnote  is  consistent  with  the  lOM/ 
NAS  report  on  macronutrients.  Two  of 
the  conmients  strongly  recommended 
that  the  footnote  be  modified  to  state 
that  "Combined  total  intake  of  saturated 
and  trans  fats  should  be  as  low  as 
possible."  The  comments  argued  that 
the  footnote  proposed  by  FDA  gives 
undue  emphasis  to  trans  fat  and  will 
cause  some  consumers  to  evaluate 
products  based  on  the  content  of  trans 
fat  instead  of  on  the  content  of  both 
trans  and  saturated  fats,  as  is 
recommended  in  dietary  guidance.  One  - 
of  the  conaments  included  the  results  of 
a  national  online  survey  that  tested  the 
communication  effectiveness  of  the 
proposed  footnote  relative  to  no 
footnote  and  to  the  alternative  footnote 
"Combined  total  intake  of  satiirated  and 
trans  fats  should  be  as  low  as  possible." 
Respondents  were  faced  with  a  food 
comparison  that  required  them  to  take 
both  saturated  fat  and  trans  fat  into 
account  to  correctly  identify  the  "more 
healthful"  of  two  food  products, 
described  by  the  comment  as  the 
product  witii  the  lowest  total  amoimt  of 
saturated  and  trans  fats  combined.  The 
two  foods  being  compared  were  both 
high  in  satiu-ated  fat  (70%  DV  (14  g)  and 
35%  DV  (7  g)  saturated  fat)  but  the  food 
highest  in  satiu^ted  fat  (14  g)  had  no 
trans  fat  (food  1)  while  the  one  with  half 
as  much  saturated  fat  (7  g)  had  2g  of 
trans  fat  (food  2).  With  no  footnote,  over 
half  of  the  respondents  who  identified 
a  product  as  more  healthful  (57  percent) 
correctly  identified  the  more, healthful 
food  (food  2)  and  12  percent  chose  food 
1.  In  the  presence  of  the  FDA  proposed 
footnote,  39  percent  of  the  respondents 
who  identified  a  product  as  more 
healthful  incorrectly  chose  food  1  as 
more  healthful,  presumably  focusing  on 
the  zero  trans  fat  content  in  the  higher 
fat  food,  with  only  45  percent  choosing 
the  food  with  the  lowest  total  amount  of 
satiu^ted  and  trans  fats  combined.  In 
the  presence  of  the  alternative  footnote, 
which  mentioned  the  need  to  keep  the 
intake  of  both  saturated  and  trans  fats 
low  a  majority  of  respondents  again 
correctly  chose  food  2  (69  percent)  as 
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more  healthful,  with  17  percent 
choosing  food  1 . 

The  majority  of  the  comments 
strongly  opposed  the  proposed  footnote 
statement  and  recommended  that  FDA 
drop  the  footnote  and  Bnalize  the 
quantitative  (grams  per  serving)  label 
declaration  of  trans  fat  on  a  separate 
line  below  saturated  fat  with  no  %  DV. 
Several  comments  stated  that  the 
proposed  footnote  statement  is 
inconsistent  with  the  lOM/NAS 
macronutrient  report  and  incorrectly 
establishes  a  de  facto  DV  or  UL  of  zero 
for  tmns  fat  intake  that  the  lOM/NAS 
never  intended  to  establish.  Some  of 
these  comments  explained  that  the 
proposed  footnote  statement  takes  into 
consideration  part  of  the 
recommendation  from  the  lOM/NAS 
report  that  recommends  the  intake  of 
trans  fat  be  as  low  as  possible,  while 
ignoring  the  part  that  states  "  *   *   * 
while  consuming  a  nutritionally 
adequate  diet."  The  comments  claimed 
that  the  omission  of  the  latter  part  of  the 
recommendation  significantly  changes 
the  meaning  of  the  statement  and  the 
recommendation  of  the  lOM/NAS, 
namely  that  the  lOM  did  not  intend  to 
recommend  that  trans  fat  be  totally 
eliminated  from  the  daily  diet.  These 
comments  noted  that  the  lOM/NAS 
report  did  not  establish  an  UL  for  trans 
fat  despite  the  relationship  between 
mtake  of  trans  fat  and  CHD  stating  that 
trans  fatty  acids  are  unavoidable  in 
ordinary,  nonvegan  diets,  and  to  attempt 
to  eliminate  them  would  require 
significant  changes  in  dietary  intake 
patterns  which  may  result  in  unknown 
and  unquantifiable  health  risks.  The 
comments  went  on  to  say  that  the  lOM 
committee  indicated  that  "(lit  is 
possible  to  consume  a  diet  low  in  trans 
fatty  acids  by  following  the  dietary 
guidance  provided  in  Chapter  11"  of 
their  report.  The  comments  concluded 
that  the  proposed  footnote  statement  is 
inconsistent  with  the  lOM/NAS  report 
and  could  mislead  consumers  into 
substituting  more  foods  with  saturated 
fat  in  an  effort  to  avoid  foods  containing 
trans  fat. 

Similarly,  several  comments 
described  the  proposed  footnote 
statement  as  an  unjustified  warning 
statement  on  the  label  of  foods  that 
contain  trans  fat.  Some  of  these 
comments  stated  that  consumers  will 
perceive  the  footnote  as  a  de  facto  %  DV 
of  zero  and  will  not  understand  the 
meaning  of  the  portion  of  the  proposed 
footnote  statement  "as  low  as  possible;" 
consumers  will  perceive  it  as  a  warning 
to  avoid  trans  fat-containing  foods  at  all 
costs.  Several  comments  stated  that  the 
footnote  would  be  misleading  because 
consiuners  would  be  confused  about  the 


relative  impact  of  saturated  fat  (by 
thinking  up  to  20  g.  i.e..  the  DV  for 
saturated  fat,  is  heart  healthy)  compared 
to  trans  fat  (thinking  trans  fat  intake 
must  be  kept  to  zero  to  be  heart 
healthy).  Some  of  these  comments 
mentioned  that  the  dietary 
recommendation  to  reduce  saturated  fat 
is  a  well  established  goal  of  federal 
agencies  and  other  health  organizations 
and  that  Americans  consume  much 
more  saturated  fat  than  trans  fat.  The 
comments  stressed,  therefore,  that  any 
footnote  statement  on  the  nutrition  label 
about  traits  fat  should  not  undermine 
the  important  health  message 
consumers  have  learned  over  the  years 
about  limiting  saturated  fat  intake. 

Comments  also  criticized  the 
proposed  footnote  for  being  more 
prescriptive  than,  and  inconsistent  with, 
other  Federal  Government  dietary 
recommendations,  such  as  the  Dietary 
Guidelines  for  Americans  2000  and  the 
NCEP  Adult  Treatment  Panel  111  Report, 
2001.  According  to  the  comments,  the 
recommendations  of  these  reports 
support  the  need  for  Americans  to 
choose  diets  that  are  low  in  saturated  fat 
and  cholesterol  and  moderate  in  fat 
while  reducing,  not  eliminating,  dietary 
consumption  of  trans  fat. 

Comments  also  pointed  out  that  the 
lOM/NAS  report  gives  essentially 
identical  advice  for  saturated  fat  and 
cholesterol  as  it  gives  for  trans  fat,  yet 
FDA's  proposed  footnote  singled  out 
only  their  recommendation  for  trans  fat. 
The  comments  argued  that  this  placed 
undue  emphasis  on  the  role  of  trans  fat 
in  heart  health. 

Many  of  the  comments  expressed 
concern  that  the  proposed  footnote 
statement  is  potentially  misleading  to 
consumers  and  will  undermine  the  key 
goals  of  this  rulemaking.  To  that  end, 
the  comments  strongly  recommended 
that  FDA  drop  the  proposed  footnote 
statement  from  the  final  rule  and  take 
time  to  conduct  consumer  research  to 
determine  the  impact  of  the  proposed 
footnote  statement  on  consumers' 
understanding  and  comprehension.  A 
few  comments  cited  FDA's  obligation 
under  the  1990  amendments  (paragraph 
2(b)(1)(A))  to  ensure  that  nutrition 
labeling  is  "conveyed  to  the  public  in  a 
manner  which  enables  the  public  to 
readily  observe  and  comprehend  such 
information  and  to  understand  its 
relative  significance  in  the  context  of  a 
total  daily  diet."  The  comments  argued 
that  the  proposed  footnote  statement 
should  be  consumer  tested  to  ensure 
that  the  nutrition  information  provides 
meaningful  guidance  to  consiuners  and 
drives  the  market  in  a  nutritionally 
beneficial  direction.  The  majority  of 
comments  that  opposed  the  proposed 


footnote  statement  commented  that  even 
in  the  absence  of  a  DV,  consumers  can 
still  find  quantitative  information  useful 
(similar  to  the  listing  of 
monounsatiu'ated  and  polyunsatvu^ted 
fats  on  the  nutrition  label). 

Many  of  the  comments  recommended 
that  FDA  not  move  forward  with  the 
proposed  footnote  until  the  lOM/NAS 
completes  a  study,  which  is  underway, 
of  the  uses  of  DRIs  in  nutrition  labeling. 
The  comments  noted  that  the  lOM  is 
under  contract  with  FDA,  USDA  and 
Health  Canada  to  assess  the  objectives, 
rationale,  and  recommendations  for  the 
methodology  for  selecting  reference 
values  for  nutrition  labeling  of  foods 
based  on  DRIs  and  will  identify  guiding 
principles  for  use  in  setting  reference 
values  for  nutrients  on  the  food  label. 
The  comments  also  noted  that  the  lOM 
committee  is  expected  to  complete  its 
work  on  this  project  in  mid-2003  and  to 
issue  a  report  in  September  2003. 

One  comment  stated  that  the 
prescriptive  nature  of  the  proposed 
footnote  may  also  violate  international 
obligations  of  the  United  States  under 
the  World  Trade  Organization  (WTO). 
The  comment  stated  that  WTO's 
Agreement  on  the  Sanitary  and 
Phytosanitary  (SPS)  Measures  requires 
that  SPS  measures  intended  to  protect 
human  health  be  based  upon  sound 
science.  The  comment  questions  this 
regarding  the  proposed  footnote 
statement  because  it  implies  a  benefit  to 
consumers  who  avoid  consuming  trans 
fat  foods  when  the  lOM/NAS  suggests 
that  eliminating  trans  fats  entirely  in  the 
diet  would  lead  to  greater  harm  by 
impeding  dietary  intake  of  essential 
nutrients.  The  comment  also  stated  that 
if  the  proposed  footnote  statement  was 
not  a  SPS  measure,  it  would  violate 
WTO's  Agreement  on  Technical  Barriers 
to  Trade,  which  requires  that 
"technical"  regulations  fulfill  a 
legitimate  purpose  and  be  no  more  trade 
restrictive  than  necessary.  The  conunent 
expressed  the  opinion  that  the  proposed 
footnote  statement  oversimplifies  and 
misrepresents  the  lOM/NAS  report  on 
which  it  is  based  and  that  the  statement 
is  more  trade  restrictive  than  necessary 
because  alternatives  to  such  a  footnote 
statement,  such  as  a  consumer 
education  program,  are  available  to 
assist  consumers  in  understanding  the 
quantitative  trans  fat  labeling  in  the 
absence  of  a  DV. 

Some  comments  expressed  concern 
that  the  proposed  footnote  statement 
would  provide  a  disincentive  to  the 
industry  such  that  many  foods  would  be 
reformulated  to  reduce  or  remove  trans 
fat  but,  as  a  result,  saturated  fat  content 
would  be  increased.  Other  comments 
expressed  concern  about  the  lack  of 
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label  space  for  the  proposed  footnote 
statement.  One  comment  stated  that  the 
Nutrition  Facts  panel  would  no  longer 
be  simple  and  uncluttered  and,  as  a 
result,  consmners  would  be  discouraged 
from  reading  the  label.  Other  comments 
complained  that  the  30-day  comment 
period  for  the  November  2002  proposal 
was  inadequate  to  address  footnote 
issues  and  to  conduct  needed  consumer 
research. 

Many  of  the  comments  stated  that 
FDA  did  not  carry  its  burden  under  the 
first  amendment.  The  comments  argued 
that  the  proposed  footnote  statement 
fails  to  serve  a  substantial  government 
interest  in  alleviating  a  genuine  public 
harm,  does  not  directly  advance  that 
interest  and  is  not  narrowly  tailored. 
Several  comments  stated  that  the 
footnote  statement  is  tantamount  to  a 
warning  statement  and  is  misleading. 

Some  comments  stated  that  the  use  of 
the  footnote  statement  would  be 
establishing  a  new  precedent  by 
providing  guidance,  not  just 
quantitative  information  on  the 
Nutrition  Facts  panel.  They  argued  that 
there  were  no  consimier  data  to  show 
that  the  footnote  will  help  consumers 
understand  the  information.  Comments 
stated  that  the  agency  had  such  data 
when  it  decided  on  the  Nutrition  Facts 
panel  labeling  format  that  only  included 
quantitative  information  and  should 
have  consumer  data  here,  where  a  new 
precedent  is  being  considered. 

Lastly,  a  few  comments  opposed 
FDA's  offer  to  consider  exercising  our 
enforcement  discretion  to  allow 
products  to  begin  declaring  trans  fat  and 
include  the  proposed  footnote  statement 
prior  to  publication  of  the  final  rule, 
One  comment  stated  that  the  agency 
should  publish  a  "clarification  notice" 
to  stop  companies  that  are  changing 
their  labels  now. 

The  agency  is  persuaded  by 
comments  that  the  statement  it 
proposed  may  have  unintended 
consequences.  It  was  not  FDA's  intent  to 
distract  consumers  from  dietary 
guidance  to  minimize  intake  of 
saturated  fat,  but  rather,  in  the  absence 
of  a  DV  for  trans  fat,  to  inform 
consumers  of  recommendations 
concerning  its  consumption. 

While  the  online  survey  was  small,  its 
results  support  concerns  expressed  by 
the  food  industry  that  some  consumers 
would  interpret  the  footnote  as  a  de 
facto  DV  of  zero  or  as  a  warning 
statement  that  they  should  avoid  all 
trans  fat.  The  agency  agrees  with 
comments  that  this  interpretation  is 
inconsistent  with  dietary  guidance 
given  in  the  lOM/NAS  report  to  keep 
intake  of  trans  fat  "as  low  as  possible 
while  consimiing  a  nutritionally 


adequate  diet"  (Ref.  140).  as  well  as 
guidance  in  the  Dietary  Guidelines  2000 
to  cut  back  on  saturated  and  trans  fats 
when  reducing  total  fat  intake  (Ref.  87) 
or  in  the  2001  NCEP  report  to  keep  the 
intake  of  trans  fatty  acids  low  (Ref.  89). 
FDA  also  agrees  that  these  scientific 
reviews  have  similar  dietary 
recommendations  for  the  intake  of 
saturated  fat  and  cholesterol  that  are 
important  for  consumers  to  take  into 
consideration  when  making  decisions 
about  heart-healthy  dietary  choices.  The 
agency  addressed  only  trans  fat  in  the 
footnote  statement,  not  because 
saturated  fat  or  cholesterol  had  different 
recommendations  or  were  less 
important,  but  because  they  have 
established  DVs  from  which  to 
determine  the  %  DV  for  nutrition 
labeling  purposes. 

The  agency  agrees  with  comments 
that  support  consumer  testing  to  ensure 
that  information  on  the  food  label 
provides  meaningful  guidance  to 
consumers  and  drives  the  market  in  a 
nutritionally  beneficial  direction.  FDA 
concludes,  therefore,  that  based  on 
argiunents  presented  in  the  comments, 
that  while  ihe  footnote  would  provide 
gmdance  on  dietary  recommendations 
for  trans  fat,  it  is  premature  to  require 
the  use  of  the  proposed  footnote 
statement  in  the  nutrition  label  without 
further  research.  Consumer  research 
would  likely  need  to  provide 
information  on  the  impact  of  the 
statement  in  a  footnote  on  consumers' 
food  selections. 

Accordingly,  as  a  result  of  concerns 
expressed  in  the  comments,  asserting 
that  consumers  may  place  undue 
emphasis  on  trans  fat  information 
relative  to  other  heart-unhealthy  fats 
from  the  presence  of  the  trans  fat 
proposed  footnote,  the  agency  is  not 
proceeding  at  this  time  to  incorporate  a 
requirement  for  a  footnote  statement  in 
this  final  rule.  Instead.  FDA  is  issuing 
an  ANFRM  elsewhere  in  this  issue  of 
the  Federal  Register  that  will  solicit 
comment  and  additional  consumer 
research  on  the  use  of  a  footnote  and  the 
language  that  may  be  used  in  a  footnote 
to  better  reflect  the  dietary 
recommendations  given  in  the 
previously-mentioned  scientific 
reviews.  The  ANPRM  will  also  solicit 
information  and  data  that  potentially 
could  be  used  to  establish  new  nutrient 
content  claims  about  trans  fat.  to 
establish  qualifying  criteria  for  trans  fat 
in  current  nutrient  content  claims  for 
saturated  fat  and  cholesterol,  lean  and 
extra  lean  claims,  and  health  claims  that 
contain  a  message  about  cholesterol 
raising  fats,  and  to  establish  disclosure 
and  disqualifying  criteria  for  trans  fat. 


The  agency  is  also  requesting 
comments  on  whether  it  should 
consider  statements  about  trans  fat, 
either  alone  or  in  combination  with 
saturated  fat  and  cholesterol,  as  a 
footnote  in  the  Nutrition  Facts  panel  or 
as  a  disclosure  statement  in  conjunction 
writh  claims  to  enhance  consumer's 
understanding  about  cholesterol-raising 
lipids.  In  light  of  the  need  for  consumer 
research  to  evaluate  consumers' 
understanding  of  the  totality  of  dietary 
recommendations  that  address  the 
selection  of  foods  for  a  heart-healthy    . 
diet,  the  agency  notes  in  the  ANPRM 
that  it  intends  to  conduct  such  research 
and  looks  forward  to  receiving 
additional  research  from  other 
interested  parties. 

In  the  meantime,  as  noted  in  the 
preceding  comment,  FDA  is  issuing  this 
final  rule  to  require  the  quantitative 
declaration  of  trans  fat  in  the  Nutrition 
Facts  panel.  To  help  consumers 
understand  more  about  this  heart- 
imhealthy  fat,  the  agency  plans  to 
initiate  consumer  education  programs 
about  this  final  rule  following 
publication  (see  Comment  28).  As  noted 
earlier,  most  comments  that  opposed  the 
proposed  footnote  stated  a  belief  that 
even  in  the  absence  of  a  DV.  consumers 
can  still  find  quantitative  information 
useful,  and  pointed  to  current  labeling 
of  mono-  and  polyunsaturated  fats.  In 
light  of  previous  research  that  shows 
that  consumers  often  use  information  on 
the  Nutrition  Facts  panel  to  compare 
levels  of  nutrients  in  two  or  more  foods, 
FDA  concludes  that  it  is  important  to 
proceed  to  list  the  quantitative 
information  on  trans  fat  at  this  time  so 
that  consumers  will  have  information  to 
use  in  comparing  products  and  making 
dietary  selections  to  reduce  their  intake 
of  trans  fat.  The  agency  believes  a 
footnote  or  other  labeling  approach 
about  saturated  fat,  cholesterol,  and 
trahs  fat  may  provide  additional 
assistance  to  convey  the  relative 
importance  of  each  of  these  fats  to 
consumers  in  a  maimer  which  enables 
them  to  understand  their  relative 
significance,  to  each  other  and  in  the 
context  of  a  total  daily  diet.  However, 
because  of  the  public  health  impact  of 
CHD  in  the  United  States  and  the 
additional  time  it  will  take  to  conduct 
the  necessary  consumer  research,  the 
agency  concludes  that  it  is  essential  to 
proceed  at  this  time  to  mandate  the 
listing  of  the  quantitative  information 
on  trans  fat  so  that  consumers  will  be 
able  to  use  that  information  to  help 
maintain  healthy  dietary  practices  and 
to  address  an  added  footnote  statement 
at  a  later  time. 

FDA  acknowledges  concerns, 
expressed  in  response  to  the  November 
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2002  notice  (67  PR '69171)  to  reopen  the 
comment  period,  about  the  shortness  of 
the  comment  period  and  requests  to 
extend  the  comment  period.  However 
due  to  the  high  level  of  interest  in  the 
public  health  and  economic  aspects  of 
this  rule,  the  agency  did  not  l)eheve  it 
was  in  the  public  interest  to  provide  for 
additional  time  for  comment.  A  longer 
comment  period,  however,  will  be 
provided  for  the  ANPRM  being 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

(Comment  18)  A  few  comments 
requested  that  the  term  "trans  fatty 
acids"  not  be  used  interchangeably  with 
"tmns  fat"  as  proposed  in 
§  101.9(c)(2)(i)(B)  in  the  November  1999 
proposal.  These  comments  stated  that 
the  term  "fatty  acid"  would  be 
confusing  to  consumers  and  is 
inconsistent  with  the  terminology  used 
in  nutrition  labeling  and  claims  for 
other  fatty  acids,  i.e.,  "saturated  fat," 
"polyunsaturated  fat."  and 
"monoimsaturated  fat."  The  comments 
stated  that  while  "fatty  acid"  is 
technically  correct,  labels  should  use 
the  easier  term  to  understand,  i.e.. 
"trans  fat." 

The  agency  agrees  that  there  should 
be  consistent  terminology  used  on  the 
food  label  and  notes  that  proposed 
§  101.9(c)(2)(i)(B).  which  dealt  primarily 
with  the  proposed  footnote  about  trans 
fat  content,  is  deleted  from  this  final 
rule.  The  agency  did  not  move  the 
sentence  providing  for  the  use  of  the     - 
term  "trans  fatty  acids"  to  new 
§  101.9(c)(2)(ii).  Therefore,  the  term 
"fatty  acids"  is  not  to  be  used  on  the 
Nutrition  Facts  panel. 

Conforming  Amendments 

Because  this  final  rule  is  making  trans 
fat  a  mandatory  nutrient  to  be  placed  on 
a  separate  line  in  nutrition  labeling, 
there  are  a  number  of  conforming 
amendments  throughout  §  101.9  that 
must  be  made.  Section  101.9(c)  requires 
that  information  on  mandatory 
nutrients,  such  as  saturated  fat  and  trans 
fat,  be  included  in  all  nutrition  labeling 
unless  otherwise  excepted  from  such 
labeling  as  provided  for  in  specified 
paragraphs. 

Special  provisions  within  §  101.9(c) 
allow  for  shortened  formats  that  provide 
manufacturers  flexibility  to  omit 
noncore  nutrients  (i.e.,  mandatory 
nutrients  other  than  calories,  total  fat, 
sodium,  total  carbohydrate,  and  protein) 
that  are  present  in  insignificant  amounts 
from  the  list  of  nutrients  and  group 
them  in  a  summary  statement  at  the 
bottom  of  the  label  that  states  "Not  a 

significant  source  of "  (see  58  FR 

2079  at  2083,  Comment  8,  January  6, 
1993).  These  special  provisions  are 


found  in  §  101.9(c)(l)(ii)  for  calories 
ftt)m  fat,  §  101.9(c)(2)(i)  for  saturated  fat, 
§  101.9(c)(3)  for  cholesterol, 
§  101.9(c)(6)(i)  for  dietary  fiber, 
§  101.9(c)(6)(ii)  for  sugars,  and 
§  101.9(c)(8)(iii)  for  vitamin  A,  vitamin 
C,  calciiun,  or  iron.  For  consistency 
with  the  labeling  scheme  for  these  other 
noncore  mandatory  nutrients,  new 
§  101.9(c)(2)(ii)  provides  that  if  the  trans 
fat  content  is  not  required  and.  as  a 
result,  not  declared,  the  statement  "Not 
a  significant  source  of  trans  fat"  must  be 
placed  at  the  bottom  of  the  table  of 
nutrient  values.  Also,  for  added 
consistency,  new  §  101.9(c){2)(ii)  will 
point  to  an  exception  to  this 
requirement  under  §  101.9(f).  Section 
101.9(f)  provides  for  a  simplified  format 
to  be  used  on  labels  of  products 
containing  insignificant  amoimts  of 
more  than  half  the  nutrients  required  to 
be  in  the  Nutrition  Facts  label.  Except 
as  specified  in  §  101.9(f)(4).  products 
that  qualify  for  the  simplified  format  do 
not  have  to  use  the  statement  "Not  a 

significant  source  of "  for  noncore 

nutrients  that  are  omitted  from  the  label 
under  §  101.9(c).  An  example  of  such  an 
exception  would  include  when 
nutrition  claims  are  made  for  the 
product. 

Current  §  101.9(c)(2)(i)  requires  label 
declaration  of  saturated  fat  content 
information  on  a  separate  line  (the  "Not 

a  significant  source  of "  statement 

would  not  be  an  option),  if  claims  are 
made  about  fat  or  cholesterol  and  if 
"calories  from  saturated  fat"  is  declared. 
In  the  November  1999  proposal, 
§  101.9(c)(2)(i)  was  amended  to  also 
require  label  declaration  of  saturated  fat 
content  information  when  claims  are 
made  about  fatty  acids.  Current 
§  101.9(c)(2)(i)  did  not  include  claims 
about  fatty  acids  because  at  the  time  that 
regulation  was  proposed  (56  FR  60478. 
November  27,  1991).  it  was  thought 
unnecessary  since  no  claims  were 
proposed  for  fatty  acids  that  were 
present  at  less  than  0.5  g  per  reference 
amoimt.  However,  when  the  "saturated 
fat  free"  claim  was  established  in  the 
final  rules  (58  FR  2302  at  2331),  FDA 
inadvertently  did  not  amend 
§  101.9(c)(2)(i)  to  require  the  declaration 
of  satvu-ated  fat  content  on  a  separate 
line  when  fatty  acid  claims  were  made. 
As  a  result,  the  declaration  of  saturated 
fat  content  was  not  required  when 
"saturated  fat  free"  claims  were  made. 
This  is  inconsistent  with  regulations 
governing  claims  for  all  other  nutrients 
that  require  the  hsting  of  the  nutrient 
that  is  the  subject  of  the  claim  within 
the  Nutrition  Facts  panel  so  that 
consumers  can  easily  find  quantitative 
information  supporting  claims  made  for 


a  product.  Because  no  comments 
objected  to  the  proposed  requirement  in 
the  November  1999  proposal  for  a  label 
declaration  of  saturated  fat  content 
when  fatty  acid  claims  are  made,  which 
would  require  that  saturated  fat  content 
be  listed  when  a  "saturated  fat  fi-ee" 
claim  is  used.  FDA  is  finalizing  this  part 
of  the  regiilation  as  proposed.  Similarly, 
new  §  101.9(c)(2){ii)  also  requires  label 
declaration  of  trans  fat  content 
information  if  claims  are  made  about  fat, 
fatty  acids,  or  cholesterol. 
In  reference  to  the  statement  "Not  a 

significant  source  of "  that  is  to 

be  placed  at  the  bottom  of  the  list  of 
nutrient  values,  the  agency  proposed  in 
the  November  1999  proposal  (64  FR 
62746  at  62757)  to  remove  the  phrase 
"in  the  same  type  size"  in 
§  101.9(c)(2)(i)  where  it  refers  to  the  size 
of  the  statement.  This  action  was 
intended  to  correct  a  technical  error  in 
the  regulations  caused  by  the  fact  that 
current  §  101.9(d)(l)(iii)  allows  the 
statement,  along  with  all  footnotes,  to  be 
in  type  size  no  smaller  than  6  point  type 
while  it  requires  the  listing  of  nutrient 
values  to  be  in  type  size  no  smaller  than 
8  point  type.  Accordingly,  the  phrase 
"in  the  same  type  size"  in 
§  101.9(c)(2)(i)  would  require  the  "Not  a 

significant  source  of "  statement  to 

be  in  8  point  type,  conflicting  with 
§  101.9(d)(l)(iii).  This  technical  error 
was  addressed  in  amendments 
published  on  August  18,  1993  (58  FR 
44063  at  44065-66).  To  correct  the" 
problem,  FDA  stated  at  that  time  (58  FR 
44063  at  44065-66)  that  it  was  removing 
the  sentence  from  §  101.9(c)(8)(iii)  that 
required  the  "Not  a  significant  source  of 

"  statement  to  be  in  the  same  type 

size  as  nutrients  listed  in  the  Nutrition 
Facts  panel.  However,  the  agency  failed 
to  notice  the  same  error  in 
§  101.9(c)(2)(i),  (c)(3),  (c)(6)(i),  and 
(c)(6)(ii).  Inadvertently,  the  conflicting 
sentence  was  never  removed  from 
§  101.9(c)(8)(iii),  nor  were  the 
statements  requiring  "in  the  same  type 
size"  removed  from  any  of  the  other 
paragraphs.  In  this  final  rule,  FDA  is 
making  the  correction  in  §  101.9(c)(2)(i) 
and  in  new  §  101.9(c)(2)(ii).  The  agency 
intends  to  remove  the  phrase  "in  the 
same  type  size"  from  the  remaining 
sections  of  §  101.9(c)  in  the  future. 

In  addition,  ciurent  nutrition  labeling 
rules  provide  exemptions  for  select 
nutrients  when  food  products  qualify 
for  simplified  formats  (see  §  101.9(f)). 

FDA  is  revising  §  101.9(f)  that  pertains 
to  the  use  of  a  simplified  format  when 
a  food  product  contains  insignificant 
amounts  of  seven  or  more  of  the 
mandatory  nutrients.  This  section 
implements  section  403(q)(5)(C)  of  the 
act,  which  states  that  "If  a  food  contains 
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insignificant  amounts  ...  of  more  than 
one-half  the  nutrients  required  *  *  *  to 
be  in  the  label  or  labeling  of  the  food, 
the  Secretary  shall  require  the  amounts 
of  such  nutrients  to  be  stated  in  a 
simpUfied  form  prescribed  by  the 
Secretary."  Current  regulations 
considered  1 3  required  nutrients 
(calories,  total  fat,  satiuated  fat, 
cholesterol,  sodium,  total  carbohydrate, 
dietary  fiber,  sugars,  protein,  vitamin  A, 
vitamin  C,  calcium,  and  iron)  and 
calculated  "more  than  one-half  to 
mean  that  seven  or  more  nutrients  must 
be  at  insignificant  levels  for  a  product 
to  use  the  simplified  format  (58  FR  2709 
at  2140,  comment  173).  Accordingly,  in 
conformance  with  the  statutory 
requirements,  the  inclusion  of  trans  fat 
as  a  mandatory  nutrient  results  in  a  total 
of  14  required  nutrients.  This  new  total 
necessitates  changing  the  number  of 
nutrients  that  must  be  present  in 
insignificant  amounts  in  §  101.9(f)  from 
seven  to  eight  to  qualify  a  food  for  the 
simplified  format.  Therefore,  FDA  is 
revising  §  101.9(f)  to  state  "The 
declaration  of  nutrition  information  may 
be  presented  in  the  simplified  format  set 
forth  herein  when  a  food  product 
contains  insignificant  amounts  of  eight 
or  more  of  the  following:  Calories,  total 
fat,  saturated  fat,  tmns  fat,  cholesterol, 
sodium,  total  carbohydrate,  dietary 
fiber,  sugars,  protein,  vitamin  A, 
vitamin  C,  calciiun,  and  iron  *  *  *•• 

FDA  is  modifying  sample  labels 
throughout  §  101.9  to  be  consistent  with 
the  revisions  described  previously.  The 
citations  for  the  sample  labels  that  have 
been  modified  are  as  follows: 
§  101.9{d)(ll)(iii)  (the  tabular  display  of 
the  nutrition  label),  paragraph  (d){12) 
(the  lull  nutrition  label),  paragraph 
(d)(13)(ii)  (an  example  of  an  aggregate 
nutrition  label),  and  paragraph  (e)(5) 
(nutrition  information  presented  for  a 
food  "as  purchased"  and  "as 
prepared").  Likewise,  the  sample  labels 
in§101.9(j)(13){ii)(A)(J)and 
{j)(13)(ii)(A)(2)  (tabular  display  and 
linear  displays,  respectively,  of 
nutrition  labels  for  foods  in  packages 
with  a  total  surface  area  available  to 
bear  Labeling  of  40  or  less  square  inches) 
are  also  being  revised  to  include  tmns 
fat. 

Other  conforming  amendments  to 
§  101.9  that  are  required  as  a  result  of 
this  rulemaking  include  revisions  to 
paragraphs  (g)(5)  and  (g)(6)  that  inform 
the  industry  of  how  FDA  will  determine 
compliance  with  this  section.  Paragraph 
(g)(5)  addresses  those  nutrients  for 
which  dietary  guidance  generally 
recommends  limitations  on  intake. 
Accordingly,  FDA  will  include  trans  fat 
as  one  of  the  nutrients  that  are  deemed 
to  be  misbranded  under  section  403(a) 


of  the  act  if  the  nutrient  content  of  the 
composite  sample  is  greater  than  20 
percent  in  excess  of  the  value  for  that 
nutrient  declared  on  the  label.  Likewise, 
§  101.9(g)(6)  is  being  revised  to  state  that 
reasonable  deficiencies  in  a  food  of 
calories  and  specified  nutrients, 
including  trans  fat,  under  labeled 
amounts  are  acceptable  within  current 
good  manufactiuing  practice. 

Section  403(q)(5)(F)  of  the  act 
specifies  that  dietary  supplement 
products  shall  bear  nutrition  labeling 
"in  a  manner  which  is  appropriate  for 
the  product  and  which  is  specified  in 
regulations...  ."  Accordingly,  FDA 
issued  regtilations  in  §  101.36  that 
specify  the  nutrition  information  that 
must  be  on  the  label  or  labeling  of 
dietary  supplements  (62  FR  49826, 
September  23. 1997).  La  the  November 
1999  proposal,  FDA  proposed  to  amend 
§  101.36  to  maintain  consistency  in  the 
nutrition  labeling  of  conventional  foods 
and  of  dietary  supplements.  Comments 
unanimously  supported  revising 
§  101.36  to  be  consistent  with  §  101.9  as 
it  pertains  to  the  provisions  for  trans  fat. 
Accordingly,  FDA  is  revising  paragraph 
§  101.36(b)(2)(i)  to  provide  for  trans  fats 
in  the  nutrition  labeling  of  dietary 
supplements. 

This  final  rule  also  impacts  on  the 
voluntary  nutrition  labeling  program  of 
raw  fruits,  vegetables,  and  fish  in  that 
§  101.45(a)(2)  requires  that  nutrients  be 
declared  in  accordance  with  §  101.9. 
However,  because  section  403(q)(4)(A) 
of  the  act  requires  the  Secfetary,  and  by 
delegation  FDA,  to  furnish  nutrition 
information  for  that  program  and  the 
agency  has  proposed  to  update  those 
values  (67  FR  12918,  March  20.  2002), 
the  agency  is  deferring  action  on 
§  101.45  until  a  final  rule  is  published 
on  that  rulemaking. 

C.  Definition  of  Trans  Fatty  Acids 

In  the  November  1999  proposal,  FDA 
defined  trans  fatty  acids  as  "unsatm^ted 
fatty  acids  that  contain  one  or  more 
isolated  (i.e.,  nonconjugated)  double, 
bonds  in  a  tmns  configuration  (64  FR 
62746  at  62757). 

(Comment  19)  Most  of  the  comments 
on  the  definition  of  trans  fat  supported 
the  proposed  definition  that  excludes 
fatty  acids  with  conjugated  bonds, 
stating  that  trans  fatty  acids  with 
conjugated  bonds  are  metabolized 
differently  than  those  with 
nonconjugated  bonds  and  that  this 
definition  adequately  identifies  the  fatty 
acids  intended  to  be  covered  by  the  rule. 
A  few  comments  recommended  that 
trans  fatty  acid  precursors  of  conjugated 
linoleic  acid  (CLA)  should  also  be 
excluded  from  the  definition.  These 
comments  noted  that  frans-vaccenic 


acid  {trans-U  18:1),  which  is  the 
dominant  trans  fatty  acid  in  products  of 
nuninant  origin  (e.g.,  cows'  milk),  can 
be  desaturated  in  the  body  and 
converted  to  CLA.  For  this  reason,  the 
comments  recommended  that  trans  fatty 
acids  of  nuninant  origin  not  be  included 
in  the  definition  of  trans  fatty  acids. 

Other  comments  stated  that  trans  fatty 
acids  with  conjugated  bonds  should  be 
included  in  the  definition  of  "trans  fatty 
acids." 

Another  comment  requested' that  FDA 
explicitly  state  that  the  rules  on  the 
labeling  and  claims  for  trans  fatty  acids 
apply  equally  to  natiually  occurring 
trans  fats. 

FDA  notes  that  the  comments 
requesting  that  trans  vaccenic  acid  and" 
other  trans  fatty  acids  of  ruminant 
origin  be  excluded  from  the  definition 
of  trans  fatty  acids  and  that  fatty  acids 
with  conjugated  bonds  be  included 
focused  on  functional  or  metabolic 
aspects  of  these  compounds  (e.g.,  their 
metabolic  transformations  to  other  types 
of  fatty  acids)  rather  than  on  their  actual 
chemical  structures.  Since  most  of  the 
comments  agreed  with  the  proposed 
definition,  which  identifies  trans  fatty 
acids  by  their  chemical  structures,  the 
agency  is  taking  no  action  in  response 
to  suggestions  to  define  trans  fatty  acids 
by  their  functional  attributes.  Thus  for 
the  purposes  of  this  rule,  the  origin  of 
the  trons  fatty  acid  does  not  matter. 
Trans  vaccenic  acid,  a  trans  fatty  acid 
with  a  single  double  bond,  and  other 
trans  fatty  acids  of  ruminant  origin  with 
either  a  single  double  bond  or 
nonconjugated  double  bonds  are 
included  in  this  chemical  definition  of 
trans  fatty  acids.  Trans  fatty  acids  with 
conjugated  bonds  will  not  be  included 
because  they  do  not  meet  the  Agency's 
regulatory  chemical  definition  of  trans 
fatty  acids  which  is  "all  unsatiuated 
fatty  acids  that  contain  one  or  more 
isolated  double  bonds  in  a  trans 
configuration."  FDA  notes  also  that 
while  the  proposal  combined  saturated 
fat  and  trans  fatty  acids  on  a  single  line, 
this  final  rule  provides  for  a  separate 
line  for  trans  fat.  The  declarations  of 
saturated  fat  and  trans  fat  will  now  be 
separate  and  both  declarations  will  be 
based  on  chemical  definitions  of  these, 
components.  Again,  trans  fatty  acids, 
regardless  of  origin,  that  meet  the  above 
definition  are  to  be  included  in  the  label 
declaration  of  trans  fat. 

FDA  notes  that,  in  classifying  fatty 
acids,  the  lOM  report  on  macronutrients 
uses  a  chemical  definition  of  trans  fatty 
acids  that  differs  from  FDA's  regulatory 
chemical  definition.  The  lOM  report 
includes  all  fatty  acids  with  a  double 
bond  in  the  trans  configuration  in  the 
broad  category  of  trans  fatty  acids  (Ref. 
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140).  Thus,  the  lOM  definition  includes 
both  conjugated  and  non-conjugated 
double  bonds  in  the  trans  configiuation, 
whereas  FDA's  definition  only  includes 
trans  fatty  acids  with  nonconjugated 
double  bonds.  In  addition,  the  lOM 
report  considers  conjugated  linoleic 
acid  as  a  collective  term  for  geometric 
and  positional  fatty  acids  in  which  the 
double  bonds  (trans  and/or  cis]  are 
conjugated.  In  the  lOM  report,  the 
categories,  trans  fatty  acids  and 
conjugated  linoleic  acid,  overlap.  Under 
FDA's  definition,  conjugated  linoleic 
acid  would  be  excluded  fixjm  the 
definition  of  trans  fat.  Thus,  using 
FDA's  regulatory  chemical  definition, 
the  categories  "trans  fatty  acids"  and 
"conjugated  fatty  acids"  are  mutually 
exclusive.  The  definition  of  trans  fatty 
acids,  excluding  fatty  acids  with 
conjugated  double  bonds,  is  consistent 
with  the  way  that  cis  isomers  of 
polyunsaturated  fatty  acids  are  defined 
in  redesignated  §  101.9(c){2)(iii). 

D.  Methodology 

(Comment  20)  One  comment  asked 
whether  the  Association  of  Official 
Analytical  Chemists  (AOAC)  Official 
Method  996.01  can  be  used  for 
measuring  trans  fat  in  foods.  The 
comment  noted  that,  at  present,  AOAC 
Official  Method  996.01  is  the  ideal 
method  for  the  measurement  of  total  fat, 
saturated  fat,  and  mono-  and 
polyunsaturated  fat  in  foods.  The 
comment  noted  further  that  AOAC 
Official  Method  996.01  was  originally 
intended  for  cereal  products  containing 
0.5-13  percent  total  fat  and  that 
recentiy,  a  study  by  Ali  et  al.  (Ref.  30) 
demonstrated  its  applicability  to  all 
types  of  food  matrices  with  fat  contents 
ranging  from  0.7  to  97.5  g/lOO  g  food. 
The  comment  noted  that  the  method  of 
Ali  et  al.  (Ref.  30)  used  an  SP-2560 
fused  silica  capillary  coliunn  (100 
meters  (m)  x  0.25  millimeter  (mm))  and 
can  be  used  for  the  accurate 
determination  of  trans  fatty  acids.  The 
comment  noted  that  if  appropriate  gas 
chromatography  (GC)  operating 
conditions  are  selected,  the  SP-2560 
coliunn  as  well  as  columns  of  similar 
polarity  give  a  very  good  separation  of 
cis  and  trans  isomers. 

FDA  notes  that,  as  ciur^nUy  written, 
AOAC  Official  Method  996.01  is  not 
suitable  for  quantifying  trans  fatty  acids 
for  food  labeling  purposes  because  the 
capillary  column  specified  (i.e.,  30  m  x 
0.25  nam  id.,  0.2  >xm  film,  non-bonded 
90  percent  cyanopropyl,  10  percent 
phenyl  siloxane)  is  not  sufficientiy  long 
to  obtain  adequate  separation  of  the  cis 
and  trans  fatty  acids.  Ali  et  al.,  (Ref.  30) 
modified  the  method  and  used  a  100  m 
flexible  fused  silica  column  (SP-2560, 


100  m  X  0.25  mm  id.,  0.20  ^un  film 
thickness)  to  obtain  better  separation  of 
isomers  in  food  samples.  Specifically, 
better  resolution  in  the  complex  18:1 
and  18:2  regions  was  obtained  with  the 
longer  colunm.  FDA  has  found  that 
when  appropriate  operating  conditions 
are  selected,  the  SP-2560  column  and 
other  colunms  of  similar  polarity  give  a 
very  good  separation  of  cis  and  trans 
isomers.  We  point  out,  however,  that  the 
modification  described  by  Ali  et  al., 
(Ref.  30)  has  not  been  subjected  to  a 
collaborative  study  and  is  not  an  official 
method. 

It  is  important  to  note  that  FDA 
regulations  do  not  specify  the 
methodology  that  firms  are  to  use  in 
obtaining  values  for  nutrition  labeling 
piu-poses.  Rather,  under  §  101.9(g)(2), 
FDA  determines  compliance  with 
nutrition  labeling  rules  by  using 
appropriate  analytical  methods  "as 
given  in  the  'Official  Methods  of 
Analysis  of  the  AOAC  International' 
15th  Ed.  (1990)  or,  if  no  AOAC  method 
is  available  or  appropriate,  by  other 
reliable  and  appropriate  analytical 
procedures."  Firms  may  choose  to  use  a 
method  other  than  that  which  the 
agency  uses  to  determine  compliance, 
but  the  firm  would  be  subject  to,  for 
compliance  purposes,  a  method  the 
agency  considers  appropriate  under 
§  101.9(g).  With  respect  to  analysis  of 
fats  (including  trans  fat),  FDA 
laboratories  utilize  the  most  recent 
editions  (including  revisions  of  methods 
fi'om  the  Association  of  Official 
Analytical  Chemists  International 
(AOACI;  Official  Methods  of  Analysis  of 
AOAC  International,  17th  edition. 
Revision  1,  2002;  AOAC  International, 
Gaithersburg,  MD)  (Ref.  143)  and  the 
American  Oil  Chemists  Society  (AOCS; 
Official  Methods  and  Recommended 
Practices  of  the  AOCS,  2002-2003 
Methods-Additions  and  Revisions, 
AOCS  Press,  Champaign.  IL)  (Ref.  144)). 

(Comment  21)  Several  comments 
asked  that  FDA  recognize  AOAC 
Method  996.06  as  modified  in  the 
Journal  of  the  Association  of  Official 
Analytical  Chemists  in  January  2000,  as 
a  suitable  method  for  the  analysis  of 
trans  fatty  acids  for  food  labeling 
purposes. 

FDA  points  out  that  recommendations 
for  the  modification  of  AOAC  Official 
Method  996.06  (Ref.  105)  were 
published  in  the  Journal  of  the 
Association  of  Official  Analytical 
Chemists  (Ref.  106).  The 
recommendations  are  based  on  the  work 
of  DeVries  et  al.  1999  (Ref.  107).  DeVries 
and  coworkers  report  that  while 
quantitation  of  fat  in  foods  has  been 
performed  successfully  with  AOAC 
Official  Method  996.06,  a  number  of 


situations  have  been  encountered  that 
render  the  following  method  note 
inaccurate:  "For  any  unknown  or 
uncalibrated  peaks,  use  the  nearest 
calibrated  fatty  acid  response  factors 
and  conversion  factors"  (Ref.  107). 
Specifically,  the  identification  of 
extraneous  compounds  and  availability 
of  additional  standard  fatty  acid  methyl 
esters  combined  with  mass  spectral  data 
led  to  the  recommendation  of 
modifications  in  AOAC  Official  Method 
996.06. 

Specific  recommendations  for 
modifications  include  recommendations 
that  the  column  requirements  for  the 
method  be  changed  to  a  performance- 
based  specification  such  that  a  capillary 
column  capable  of  separating  adjacent 
peaks  of  Cl8:3  and  20:1  and  the  fatty 
acid  methyl  ester  trio  of  adjacent  peaks 
of  C22:l,  C20:3  and  C20:4  with  a 
resolution  of  1  or  greater  be  used. 
Column  SP-2560, 100  m  x  0.25  mm 
with  a  0.20  nm  film  was  identified  as  a 
suitable  coliunn. 

The  recommendations  referenced  in 
the  paragraph  above  have  now  been 
incorporated  into  AOAC  Method  996.06 
(Official  Methods  of  Analysis  of  AOAC 
International,  17th  edition,  Revision  1, 
2002;  chapter  41. 1.28A)  (Ref.  105).  This 
method  is  suitable  for  use  in  a  wide 
range  of  food  matrices  for  measuring 
trans  fat  for  labeling  purposes. 

AOAC  Method  996.06  cited  above  for 
trans  fat  analysis  is  the  most  current 
AOAC  gas  chromatography  method 
available  and  FDA  will  consider  it  an 
appropriate  method  under  §  101.9(g)(2) 
for  determining  compliance  with 
nutrition  labeling  provisions  for  trans 
fat.  AOAC  Method  996.06  is  not 
included  in  the  15th  edition  (1990)  of 
Official  Methods  of  Analysis  of  AOAC 
International  (which  is  incorporated  by 
reference  in  §  101.9(g)(2))  because  the 
process  of  development  and  validation 
of  this  method  was  not  completed  until 
1996.  Therefore.  AOAC  Method  996.06 
as  it  is  reported  in  Revision  1,  2002  of 
the  17th  edition  of  Official  Methods  of 
Analysis  of  AOAC  International  (Ref. 
105)  may  be  used  as  an  "other  reliable 
and  appropriate  analytical  procedure" 
as  provided  for  in  §  101.9(g)(2).  FDA 
intends  to  propose  amendments  in  the 
future  on  the  edition  of  the  AOAC 
method  listed  in  §  101.9(g)(2)  and  other 
needed  revisions  of  §  101.9. 

(Comment  22)  One  comment  noted 
that  detection  methodology  is  not 
sophisticated  enough  to  accurately 
measure  trans  fat  in  all  food  products. 
The  comment  stated  that  significant 
work  is  needed  to  validate  the  AOCS 
methods  for  food  matrices  other  than  fat 
and  oils. 


II 
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FDA  disagrees  with  this  statement. 
While  the  agency  recognizes  that  AOCS 
methods  have  not  been  extended  to 
cover  matrices  other  than  fats  and  oils, 
the  AOAC  method  996.06  [Official 
Methods  of  Analysis  of  AOAC 
International,  17th  edition,  Revision  1, 
2002)  (Ref.  105)  is  suitable  for  the 
analysis  of  trans  fat  in  a  wide  range  of 
foods  of  varying  fat  content.  As  noted  in 
comment  19,  above,  AOAC  Method 
996.01  is  not  suitable  for  quantifying 
tmns  fatty  acids  for  food  labeling 
purposes  because  the  capillary  column 
specdfied  is  not  sufficiently  long  to 
obtain  adequate  separation  of  the  cis 
and  trans  fatty  acids. 

{Comment  23)  A  few  comments 
recommended  that  FDA  consider  listing 
amounts  of  trans  fat  to  the  nearest  tenth 
or  hundredth  of  a  gram,  rather  than  to 
the  nearest  0.5  g.  One  of  these 
comments  stated  that  Canada  has 
established  a  roimding  limit  of  0.1  g  for 
food  labeling  indicating  that  analytical 
methods  are  capable  of  detecting  that 
amount. 

FDA  disagrees  with  these 
recommendations.  FDA  notes  that  while 
these  recommended  levels  might  be 
quantiHable  by  laboratories  using  GC 
methodology  such  as  that  described  in 
AOAC  method  996.06  (Official  Methods 
of  Analysis  of  AOAC  International,  17th 
edition.  Revision  1,  2002)  (Ref.  105), 
they  will  pose  a  problem  for  laboratories 
that  are  set  up  to  quantify  trans  fatty 
acids  by  infrared  spectroscopy  (IR) 
methodology  because  the  detection 
limits  of  the  currently  available  IR 
methods  are  higher  than  those  of  the  GC 
methods.  More  importantly,  however, 
there  are  no  luiambiguous  methods  for 
confirming  the  very  low  levels 
suggested  by  the  comment.  ';. 

Moreover,  FDA  notes  that  the 
increment  for  listing  trans  fat  is    ' 
consistent  with  increments  used  for 
listing  total  fat  and  saturated  fat. 
Therefore,  the  agency  is  finalizing 
§  101.9(c)(2)(ii)  to  state  that  trans  fat 
shall  be  expressed,  as  proposed,  to  the 
nearest  0.5  g  increment  below  5  g  and 
to  the  nearest  gram  increment  above  5 

g- 

(Comment  24)  One  comment  noted 
that  the  IR  method  of  choice  in  the 
November  1999  proposal,  AOCS 
Recommended  Practice  Cd  14d-96  (Ref. 
45),  generally  overestimates  trans  fat  at 
low  levels  because  of  interferences  and 
issues  with  both  accuracy  and  detection 
limits.  The  comment  noted  further  that 
the  AOCS  GC  method  Ce  lf-96  (Ref.  46) 
has  better  sensitivity,  but  has  not  been 
validated  for  many  types  of  food 
products  and  that  significant  work  is 
needed  to  validate  this  method  for  other 
food  matrices. 


FDA  agrees  that  the  detection  limits  of 
the  AOCS  GC  method  (Ce  lf-96) 
(Revised  2002,  Ref.  146)  are  lower  than 
those  of  the  AOCS  IR  reconunended 
practice  (Cd  14d-96)  (Revised  1999,  Ref. 
145).  FDA  notes  that  AOCS 
Reconunended  Practice  Cd-14d-96  is 
applicable  to  the  determination  of 
isolated  trans  double  bonds  in  natiual 
or  processed  oils  and  fats  with  trans 
levels  equal  or  greater  than  about  0.8 
percent.  The  lower  limit  of  quantitation 
for  this  IR  recommended  practice  may 
be  higher  (i.e.,  the  method  may  be  less 
accurate  for  determination  of  low  levels 
of  trans  fat)  for  complex  systems  such 
as  commercial  food  products  (Ref.  14&). 

The  AOCS  Official  Method  Ce  lf-9e 
(Ref.  146)  is  designed  to  evaluate  the 
level  of  trans  isomers  formed  during 
refining  or  during  hydrogenation  of 
vegetable  oils  or  fats  and  the  scope  of 
the  method  does  not  extend  beyond 
these  matrices.  FDA  notes  that  the 
recent  improvements  in  AOAC  Official 
Method  996.06  as  referenced  in 
Revision  1,  2002  (Ref.  105),  have 
resulted  in  the  applicability  of  this  GC 
method  to  a  wide  range  of  food 
products. 

(Comment  25)  One  comment  asked  if 
trans  fat  values  below  0.5  g  are  to  be 
declared  as  "0,"  how  FDA  will  address 
the  labeling  of  foods  like  butter,  where 
trans  fat  content  fluctuates  seasonally 
above  and  below  0.5  g  per  serving.  The 
comment  stated  that  FDA  should  err  on 
the  side  of  conservatism  and  require 
that  labeUng  be  based  on  the  highest 
levels  foimd  in  such  products  over  the 
entire  year. 

FDA  has  long  recognized  that 
variations  occiu  naturally  in  the 
nutrient  content  of  foods.  The 
compliance  procediues  that  FDA 
follows,  which  are  found  in 
§  101.9(g)(2),  provide  that  a  sample  for 
nutrient  analysis  must  consist  of  a 
composite  of  12  subsamples,  taken  one 
from  each  of  12  randomly  chosen 
shipping  cases.  FDA  will  then  analyze 
the  nutrient  content  of  this  composite 
test  sample.  Upon  determination  of  the 
laboratory  analyses,  FDA  uses  the 
compliance  procedures  set  forth  in 
§  101.9(g)(5)  and  (g)(6)  to  determine  if 
the  values  declared  for  those  nutrients 
that  have  recommended  dietary  limits, 
such  as  saturated  fat  and  cholesterol, 
misbrand  the  label.  The  content  of  a 
sample  composite  of  these  nutrients  is 
in  compliance  if  the  analyzed  value  is 
no  more  than  20  percent  greater  than  the 
value  declared  on  the  label.  Stated 
another  way,  for  nutrients  listed  in 
§  101.9(g)(5),  the  ratio  between  the 
nutrient  level  obtained  by  laboratory 
analysis  and  the  product's  label  value, 
multiplied  by  100,  cannot  be  greater 


than  120  percent  for  the  product  to  be 
in  compliance.  For  example,  if  the 
laboratory  value  is  4  grams,  and  a 
product's  label  value  is  2  gram,  the  ratio 
(4/2)  x  100  =  200  percent.  This  value  is 
greater  than  120  percent,  hence,  the 
product  is  out  of  compliance. 

FDA  did  not  address  this  issue  in  the 
proposal  because  the  declaration  of 
"saturated  fat"  included  trans  fats,  and 
saturated  fats  are  addressed  in 
§  101.9(g)(5)  and  (g)(6).  Now  that  FDA  is 
requiring  that  trans  fat  be  declared  in 
the  main  body  of  the  nutrition  label  (i.e., 
the  amount  of  trans  fat  is  not  in  a 
footnote),  FDA  is  making  a  conforming 
amendment  to  §  101.9(g)(5)  and  (g)(6)  to 
include  trans  fatty  acids. 

FDA's  policy  since  the  1970s  assigns 
the  maniifacturer  the  responsibility  for 
assuring  the  validity  of  a  product  label's 
stated  nutrient  values  (Ref.  108). 
Accordingly,  the  source  of  the  data  used 
to  calculate  nutrition  labeling  values  is 
•  the  manufacturer's  prerogative,  but 
FDA's  policy  recommends  that  the 
nutrient  values  for  labeling  be  based  on 
product  composition,  as  determined  by 
laboratory  analysis  of  each  nutrient.  If  a 
manufacturer  knows  that  a  nutrient  is 
likely  to  vary  over  seasons  or  due  to 
other  factors  (e.g.,  location,  growing 
conditions,  product  transport,  or 
processing  practices),  in  order  to  assure 
compliance,  the  manufacturer  should 
analyze  samples  of  the  product  over  the ' 
various  seasons  or  relative  to  other 
factors  to  accoimt  for  variability  of 
nutrient  content. 

To  ensiue  that  label  values  will 
accurately  represent  the  nutrient 
content  of  food  products  to  consumers 
and  also  have  a  high  probability  of  being 
in  compliance  with  nutrition  labeling 
regulations,  FDA  recommends  the 
calculation  of  a  one-sided  95  percent 
prediction  interval  as  the  most 
appropriate  and  the  preferred  method  to 
use  in  computing  label  values  (Ref.  108). 

Prediction  intervals  take  into  accoimt 
the  variability  of  a  nutrient.  Mean 
values  do  not.  A  manufectiuer  of  a 
product,  like  butt«r,  whose  trans  fat 
content  fluctuates  seasonally,  would 
want  to  analyze  samples  of  trans  fat 
during  each  season  and  statistically 
consider  using  95  percent  prediction 
intervals  to  calculate  the  nutrition  label 
value  for  trans  fat.  A  predicted  value  on 
a  nutrition  label  may  sometimes 
indicate  a  level  of  a  nutrient  such  as 
satiirated  fat  at  a  higher  level  than  is 
actually  in  the  product,  but  it  will  never 
show  a  lower  level  than  the  product 
contains.  While  sometimes  predicted 
values  and  mean  values  round  to  the 
same  nutrient  level,  products  bearing 
mean  values  on  their  nutrition  labels 
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have  a  lower  probability  of  meeting  FDA 
compliance  requirements. 

VI.  Nutrient  Content  aaims.  Health 
Claims,  Disclosure  and  Disqualifying 
Levels 

In  its  November  1999  proposal,  FDA 
proposed  a  definition  for  the  nutrient 
content  claim  "trans  fat  free"  and 
proposed  limits  on  the  amounts  of  trans 
fat  wherever  saturated  fat  limits  are 
placed  on  nutiient  content  claims, 
health  claims,  or  disclosure  and 
disqualiiying  levels.  Several  comments 
to  that  proposal  requested  that  the  final 
rule  define  the  claim  "reduced  trans 
fat"  or  amend  the  claim  "reduced 
saturated  fat"  to  require  a  reduction  of 
saturated  and  trans  fats  combined.  To 
address  this  issue,  the  agency  reopened 
the  comment  period  (65  FR  75887)  to 
consider  "reduced  trans  fat"  and 
"reduced  saturated'and  trans  fat" 
claims. 

With  regard  to  the  specific 
definitions,  FDA  proposed  that  "trans 
fat  free"  and  "saturated  fat  free"  should 
be  defined  as  less  than  0.5  g  trans  fat 
and  less  than  0.5  g  satiu-ated  fat  per 
reference  amount  and  per  labeled 
serving;  "low  satiirated  fat"  as  1  g  or 
less  of  saturated  fat  and  less  than  0.5  g 
of  trans  fat  per  reference  amount  and 
not  more  than  15  percent  of  calories 
frtjm  saturated  fat  and  trans  fat 
combined;  "reduced  saturated  fat"  as  at 
least  25  percent  less  satiirated  fat  and  at 
least  25  percent  less  saturated  fat  and 
trans  fat  combined;  "lean"  as  4.5  g  or 
less  of  saturated  fat  and  trans  fat 
combined;  and  "extra  lean"  as  less  than 
2  g  of  saturated  fat  and  trans  fat 
combined.  In  addition,  cholesterol 
claims  were^lowed  only  on  foods 
containing  2  g  or  less  of  saturated  fat 
and  tmns  fat  combined,  and 
disqualifying  and  disclosure  levels  were 
set  at  4  g  or  less  of  saturated  fat  and 
trans  fat  combined.  FDA  did  not 
propose  to  define  "low  trans  fat." 

The  comments  relating  to  claims  were 
very  diverse  and  indicated  strongly 
opposing  views.  With  regard  to  tibe 
"trans  fat  free"  claim,  some  comments 
favored  the  proposed  definition,  while 
other  comments  suggested  increasing 
the  saturated  fat  limit,  eliminating  the 
saturated  fat  limit ,  or  not  defining  this 
claim.  Similarly,  some  comments 
supported  the  "saturated  fat  free"  claim, 
while  other  comments  recommended 
that  the  trans  limit  be  increased  to  2  g. 
For  "low  satiu-ated  fat"  some  comments 
favored  the  proposed  definition,  while 
others  suggested  increasing  the  trans  fat 
liniit  as  high  as  2  g.  One  comment 
recommended  that  this  claim  be  less 
than  or  equal  to  1.5  g  of  saturated  and 
.  trans  fats  combined. 


A  number  of  comments  supported 
having  a  "reduced  trans  fat"  claim  and 
others  were  against  it.  The  vast  majority 
of  the  comments  in  favor  of  this  claim 
suggested  that  tmns  fat  be  reduced  by  at 
least  25  percent,  but  there  was  little 
agreement  on  the  secondary  saturated 
fat  criterion.  The  comments  ranged  from 
no  limit  on  saturated  fat,  to  no  increase 
in  the  level  of  saturated  fat,  a  limit  of 
less  than  or  equal  to  2  g,  or  at  least  a 
25  percent  reduction.  The  comments  on 
"reduced  satiu^ted"  fat  were  similar  to 
the  comments  on  "reduced  trans  fat"  in 
that  there  was  no  agreement  on  the  level 
of  the  secondary  criterion,  i.e.,  trans  fat 
for  this  clcum.  In  addition,  some 
comments  recommended  having  the 
claim  "reduced  saturated  and  trans  fats" 
for  greater  flexibility,  while  others 
opposed  such  a  claim.  Of  those  in  favor, 
some  comments  recommended  a 
reduction  of  at  least  25  percent  in 
saturated  and  trans  fats  combined,  one 
comment  favored  a  33  to  50  percent  in 
saturated  and  trans  fats  combined,  and 
one  comment  wanted  a  25  percent 
reduction  in  saturated  fat  and  a  25 
percent  reduction  in  trans  fat. 

Finally,  the  comments  on  disclosure 
and  disqualifying  levels  were  equally 
divergent.  Some  comments  favored  the 
proposed  criterion  of  4  g  or  less  of 
saturated  and  trans  fats  combined, 
while  others  recommended  a  limit  of  4 
g  of  satm-ated  fat  and  4  g  of  trans  fat,  or 
believed  that  there  should  be  no  limit 
on  trans  fat.  One  comment  stated  that 
trans  fat  thresholds  should  be 
incorporated  into  the  criteria  defining 
nutrient  content  claims  and  health 
claims  only  to  the  extent  that  such 
criteria  are  necessary  to  prevent  the 
claim  from  misleading  consimiers.  The 
comment  stated  that  this  is  the  approach 
FDA  applied  in  establishing  the 
saturated  fat  thresholds  for  cholesterol 
content  claims  in  §  101.62(d)  and  is  an 
appropriate  construct  for  nutrient 
content  claims  about  trans  fat. 

The  objections  in  the  comments 
against  the  proposed  definitions  were 
generally  based  on  scientific,  legal,  or 
economic  argimients.  Some  of  the 
comments  believed  that  the  agency  is 
acting  in  advance  of  sufficient  scientific 
justification,  while  others  stated  that  the 
agency  should  have  acted  sooner.  There 
was  disagreement  as  to  whether  the 
adverse  effects  of  trans  fat  are 
comparable  to  that  of  saturated  fat. 
Some  of  the  comments  stated  that  the 
proposed  definitions  assume  that  trans 
fat  and  saturated  fat  are 
"bioequivalent."  These  comments 
particularly  objected  to  changing  the 
disclosure  and  disqualifying  level  of  4  g 
of  saturated  fat  to  4  g  of  satiuated  and 
trans  fat  combined  (i.e,  holding  the 


current  level  constant  and  including 
trans  fat).  These  comments  argued  that 
the  effects  of  sattirated  fat  and  trans  fat 
have  not  been  proven  to  be  the  same  on 
a  gram-for-gram  basis  and,  therefore, 
should  not  be  treated  interchangeably. 
Other  comments  stated  that  there  is  no 
scientific  evidence  showing  any  adverse 
effects  on  serum  cholesterol  levels  or 
cardiovascular  health  from  trans  fat  in 
a  mixed  diet  to  support  FDA's  proposed 
definitions  for  nutrient  content  claims. 

Other  comments  argued  that  the 
proposed  claims  should  be  included  in 
the  final  rule  for  public  health  reasons, 
while  others  argued  that  less  restrictive 
claims  would  benefit  the  public  health 
to  a  greater  extent  because  they  would 
encourage  more  reformulation.  Some  of 
these  comments  pointed  out  that  the 
"trans  fat  free"  claim,  in  particular,  is 
not  meaningful  because  very  few  foods 
could  meet  the  proposed  criteria  and 
therefore  would  not  be  used  enough  to 
be  helpful. 

Several  comments  asserted  that  FDA 
did  not  meet  its  biuden  under  the  first 
amendment  because  the  threshold  levels 
proposed  by  FDA  for  trans  fat  for  certain 
nutrient  content  and  health  claims, 
which,  if  exceeded,  would  prohibit  the 
use  of  the  claims  on  food  and  have  the 
effect  of  restricting  the  use  of  specific 
claims  that  would  be  truthful  and  not 
misleading.  The  comments  reasoned 
that  FDA  could  only  limit  claims  where 
the  level  of  trans  fat  in  a  food  product 
would  make  the  claim  misleading. 
Fiuther,  the  comments  reasoned  that, 
before  FDA  could  prohibit  a  claim,  FDA 
would  need  to  establish  that  the  use  of 
a  disclaimer  on  the  label  or  the 
disclosure  of  trans  fat  on  the  label  could 
not  prevent  the  cleiim  from  being 
potentially  misleading. 

Economic  concerns  regarding  the 
proposed  nutrient  content  claims  are 
discussed  in  section  IX  of  this 
document. 

FDA  has  carefully  reviewed  the 
comments  and  finds  that  it  has 
insufficient  scientific  information  at  this 
point  in  time  to  support  a  decision  on 
the  appropriate  definition  for  the 
nutrient  content  claims  discussed  in  the 
November  1999  proposal  and  the 
December  5,  2000,  notice  to  reopen  the 
comment  period.  The  comments  that 
expressed  a  preference  for  a  specific 
threshold  level  of  trans  fat  for  various 
claims  did  not  provide  a  scientific 
rationale  to  support  the  level.  In  the 
past,  the  development  of  definitions  for 
nutrient  content  claims  and  the 
establishment  of  disclosure  and 
disqualifying  levels  generally  have  been 
dependent  upon  scientific  agreement  of 
appropriate  quantitative  reference 
values  for  daily  consiunption  of  the 
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nutrient  that  is  the  subject  of  the  claim. 
In  proposing  nutrient  content  claims,  . 
the  agency  stated  that  "With  the 
exception  of  the  term  "sugar  free"  and 
terms  related  to  caloric  levels  in  foods, 
the  agency  has  limited  the  proposed 
definitions  to  nutrients  for  which  there 
are  proposed  DRVs  or  RDIs"  (56  FR 
60421  at  60429,  November  27,  1991). 
The  approach  of  having  an  appropriate 
reference  value  for  daily  consiunpUon 
provides  a  consistent  and  quantitative 
basis  for  defining  claims.  As  stated  in 
section  V  of  this  document,  in  the 
absence  of  the  type  of  quantitative 
information  from  authoritative  scientific 
groups  on  which  the  agency  could 
support  the  establishment  of  a  DRV  for 
trans  fat,  the  agency  is  providing  for 
mandatory  trans  fat  labeling,  without  a 
%DV.  The  agency  does  not  believe  that 
the  current  level  of  scientific  evidence 
supports  the  establishment  of  such  a 
value  for  trans  fat  at  this  time.  Many 
comments  supported  this  position.  As  a 
result  of  the  absence  of  an  appropriate 
reference  value  for  trans  fat,  the  agency 
has  been  hampered  in  developing  an 
integrated  approach  that  responds  to  the 
issues  raised  in  the  comments. 
Accordingly,  the  agency  is  withdrawing 
those  sections  of  the  November  1999 
proposal  pertaining  to  the  establishment 
of  a  definition  for  "trans  fat  free," 
consideration  of  "reduced  trans  fat"  and 
"reduced  saturated  and  trans  fat"  claims 
and  limits  on  the  amounts  of  trans  fatty 
acids  wherever  saturated  fatty  acid 
limits  are  placed  on  nutrient  content 
claims,  health  claims,  or  disclosure  and 
disqualifying  levels.  FDA  plans  to 
continue  to  evaluate  the  evolving 
science  and,  when  the  science  has 
evolved  to  a  point  where  the  agency 
believes  it  can  proceed  with 
scientifically-based  definitions  and 
levels  for  these  claims,  it  will  proceed 
to  do  so  through  a  new  rulemaking.  FDA 
will  seek  to  ensure  that  it  acts  consistent 
with  its  obligations  under  the  first 
amendment  to  allow  truthful  and 
nonmisleading  speech. 

As  discussed  under  comment  17.  FDA 
is  issuing  an  ANPRM  elsewhere  in  this 
issue  of  the  Federal  Register  that  will 
solicit  comment  and  data  that 
potentially  could  be  used  to  establish 
new  nutrient  content  claims  about  trans 
fat,  to  establish  qualifying  criteria  for 
trans  fat  in  current  nutrient  content 
claims  for  saturated  fat  and  cholesterol, 
lean  and  extra  lean  claims,  and  health 
claims  that  contain  a  message  about 
cholesterol  raising  fats,  and  to  establish 
disclosure  and  disqualifying  criteria  for 
trans  fat. 


Vn.  Other  Issues 

(Comment  26)  Several  comments 
requested  that  FDA  defer  rulemaking  on 
trans  fat  labeling  until  both  FDA  and 
USDA  are  able  to  conciurently  take  this 
action. 

FDA  consulted  with  USDA  and  both 
agencies  agree  that  it  is  important  that 
nutrition  labeling  rules  for  both  agencies 
be  consistent  and  that  labeling  of  trans 
fat  is  necessary  to  assist  consiuners  in 
maintaining  healthy  dietary  practices. 
USDA  is  considering  a  similar  policy  for 
trans  fat  labeling  based  on  the  view  that 
the  approach  to  nutrition  labeling 
should  be  consistent,  but  currently  does 
not  have  a  rulemaking  on  trans  fat 
labeling  on  its  regulatory  agenda. 
Because  trans  fat  levels  are  expected  to 
be  higher  in  foods  regulated  by  FDA,  as 
compared  to  foods  under  USDA 
jurisdiction,  and  because  FDA  has  a 
citizen  petition  bn  the  labeling  of  trans 
fat,  FDA  has  determined  that  it  is 
necessary  to  proceed  with  this  final  rule 
based  on  the  public  health  interest.  FDA 
notes  that  it  is  committed  to  cooperating 
with  USDA,  as  needed,  on  trans  fat 
labeling  in  any  future  action  that  USDA 
may  consider. 

(Comment  27)  Some  comments 
requested  that  trans  fat  not  be  used  in      - 
restaurant  food  or  its  use  be  reduced. 

These  comments  are  outside  the  scope 
of  this  rule  on  the  nutritional  labeling  of 
trans  fat.  This  rulemaking  is  about  trans 
fat  labeling  and  not  about  whether  or 
not  trans  fat  is  used  in  food  generally  or 
in  particular  food  products.  Although 
restaiuant  foods  are  not  required  to 
provide  full  nutrition  labeling,  they  are 
required  under  §  101.10  (21  CFR 
101.10),  "Nutrition  Labeling  of 
Restaurant  Foods,"  to  provide 
information  on  nutrients  that  are 
relevant  to  any  nutrient  content  claims 
made.  Fiulher  guidance  on  labeling  of 
restaurant  foods  may  be  found  in 
"Questions  and  Answers  Volume  II,  A 
Guide  for  Restaurants  and  Other  Retail 
Estabhshments"  (Ref.  111). 

(Comment  28)  A  number  of  comments 
to  the  November  1999  proposal  and  the 
November  2002  notice  reopening  the 
comment  period  of  the  November  1999 
proposal  stated  that  there  is  a  great  need 
for  consumer  education  about  trans  fatty 
acids  and  the  nutrition  label. 

FDA  agrees  that  consiuner  education 
will  be  needed  as  a  result  of  this  final 
rule  so  that  consumers  are  better  able  to 
utilize  the  new  trans  fat  labeling 
information  to  assist  them  in 
maintaining  healthy  dietary  practices. 
Since  the  first  edition  of  "Dietary 
Guidelines  for  Americans"  in  1980  (Ref. 
112),  Americans  have  been  advised  to 
avoid  too  much  saturated  fat  to  reduce 


the  risk  of  heart  disease.  This  message 
has  also  been  a  major  factor  in  the 
National  Cholesterol  Education 
Program,  which  has  been  in  existence 
since  1985  (http://www.nhlbi.nih.gov/ 
about/ncep/index.htm)  that  focuses  on 
individuals  at  higher  risk  for  CHD. 
Some  success  of  these  educational- 
programs  was  demonstrated  by  the  third 
National  Health  and  Nutrition 
Examination  Sxuvey  (Ref.  89)  conducted 
diuing  1988-94,  that  showed  that  the 
pubUc's  intake  of  satiuated  fat  has 
declined  since  the  previous  smvey 
conducted  from  1976-80  (Ref.  113). 
Also,  the  1994-96  CSFII  showed  a 
decline  in  the  public's  intake  of 
satiuated  fat  since  a  previous  sxuvey 
conducted  in  1989-91  (Ref.  142). 
Therefore,  in  introducing  new  messages 
about  trans  fatty  acids,  FDA  intends  to 
work  with  existing  public  health 
programs  to  build  upon  the  extensive  . 
work  done  by  them  to  educate 
consuitaers  about  satxu-ated  fatty  acids 
and  cholesterol  and  their  relationship  to 
heart  health. 

The  agency  also  plans  to  initiate  a 
variety  of  outreach  and  consumer 
education  programs  about  this  final  rule 
following  publication.  Electronic 
dissemination  of  this  information  will 
be  provided  at  FDA's  Web  site  and 
briefings  will  be  provided  to 
representatives  of  a  variety  of  health 
professionals,  government  agencies, 
industry  representatives,  trade 
associations,  and  press  and  consiuner  . 
groups  so  that  they  can  communicate 
trans  fat  information  to  their 
constituencies.  To  assist  in  this  effort, 
education  and  press  materials  will  be 
developed  to  facilitate  communication 
to  consumers  about  changes  they  will 
see  as  trans  fat  is  added  to  the  nutrition 
label  and  how  they  can  use  that 
information  in  their  efforts  to  maintain 
a  healthy  diet. 

(Comment  29)  A  few  comments 
suggested  using  color  coding  to  help 
consumers  quickly  recognize  unhealthy 
products,  including  those  containing 
trans  fat.  One  of  the  comments 
mentioned  applying  this  technique  to    ' 
ingredient  listing  and  another  comment 
said  that  a  graphic  could  show  the 
proportion  of  satiuated,  trans, 
polyunsaturated,  and  monounsaturated 
fats.  The  latter  comment  noted  that 
horizontal  color  bars  were  used  quite 
successfully  in  the  introduction  of 
canola  oil  in  the  United  States. 

These  comments  are  outside  the  scope 
of  this  final  rule  on  the  nutrition 
labeling  of  trans  fatty  acids.  The  agency 
notes  that  manufactiuers  are  free  to  use 
color  bars  on  the  product  label  outside 
of  the  Nutrition  Facts  panel  (i.e.,  the 
box),  to  illustrate  the  kinds  of  fatty  acids 
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in  their  products,  provided  it  is  done  in 
a  manner  that  is  not  misleading,  but  the 
panel  itself  is  to  be  in  compliance  with 
this  final  rule. 

(Comment  30)  FDA  received  only  one 
comment  in  response  to  the  November 
1999  proposal  to  deny  the  petitioner's 
request  to  require  that  "partially 
hydrogenated"  fat  be  listed  on  food 
labels  as  "partially  satiuated"  fat  (64  FR 
62746  at  62762).  The  comment 
concurred  with  the  agency's  tentative 
conclusion  to  deny  the  request  stating 
that  "partially  hydrogenated"  fat  is  the 
most  appropriate  terminology  for  use  on 
food  label  ingredient  statements. 

The  agency  concurs  with  the 
comment  and,  accordingly,  is  denying 
this  request. 

(Comment  31)  Although  a  great  many 
comments  supported  CSPI's  petition  in 
general,  these  comments  did  not 
specifically  address  the  petitioner's 
request  to  limit  "vegetable  oil"  claims  to 
foods  that  are  low  in  saturated  and  trans 
fats  combined. 

In  the  November  1999  proposal,  the 
agency  referred  to  §  101.65(c)(3),  which 
states,  in  part,  that  a  claim  "that  a  food 
is  made  only  with  vegetable  oil  is  a 
claim  that  the  food  is  low  in  saturated 
fat,"  and  tentatively  concluded  that  the 
petitioner's  request  was  being  addressed 
by  the  action  taken  in  the  proposed  rule 
to  limit  the  amount  of  trans  fat  in  foods 
bearing  "low  in  satiuated  fat"  claims  (64 
FR  62746  at  62762).  However,  in  this 
final  regulation  those  sections  of  the 
proposed  rule  pertaining  to  limiting  the 
amount  of  trans  fat  in  foods  making  a 
"low  in  satiuated  fat"  claim  are  being 
withdrawn.  Therefore,  the  agency  is  not 
restricting  "vegetable  oil"  claims  as 
proposed  or  as  petitioned  at  this  time. 

As  discussed  in  section  VI  of  this 
dociunent,  FDA  plans  to  proceed  with  a 
new  rulemaking  pertaining  to  limits  on 
the  amount  of  trans  fat  in  claims 
relating  to  saturated  fat  when  the 
science  on  tmns  fat  has  evolved  to  a 
point  where  the  agency  believes  it  can 
proceed  with  scientifically-based 
definitions  and  levels  for  these  claims. 

Vm.  Efiective  Date 

In  the  November  1999  proposal,  the 
agency  proposed  that  any  final  rule  that 
may  issue  based  upon  the  proposal 
become  effective  in  accordance  with  the 
uniform  effective  date  for  compliance 
with  food  labeling  requirements  that  is 
announced  by  notice  in  the  Federal 
Register  and  that  it  not  be  sooner  than 
1  year  following  publication  of  any  final 
rule  based  on  the  proposal.  Also,  the 
agency  said  it  will  not  object  to 
voluntary  compliance  immediately 
upon  publication  of  the  final  rule. 


(Comment  32)  FDA  received  several 
comments  about  the  effective  date  for  a 
final  rule.  One  comment  stated  that  the 
proposed  effective  date  was  appropriate 
while  a  few  other  comments 
reconunended  that  it  be  sooner  than 
proposed.  Several  comments  suggested 
that  the  effective  date  be  24  months  after 
publication  of  the  final  rule  or  January 
1,  2004,  whichever  comes  later.  Some 
comments,  however,  requested  that  the 
effective  date  be  extended  several  years 
(e.g.,  4  to  7  years)  for  small  businesses. 
These  comments  stated  that  it  was 
important  for  small  businesses  to  be 
able  to  phase  in  the  cost  associa^ted  with 
the  new  label  requirements  so  that  they 
have  extra  time  to  absorb  the  costs  of 
these  changes.  Many  small 
manufacturers  reported  that  they  have 
significant  inventories  of  labels.  Also, 
smaller  manufactiuers  indicated  that 
they  would  incur  costs  including  loss 
and  disposal  of  obsolete  packaging 
inventories,  product  in  obsolete 
packages,  and  new  printing  plates. 
These  small  businesses  believe  that  a 
longer  compliance  period  would  allow 
these  companies  to  more  easily  manage 
their  inventories  and  phase  in  the  tmns 
fat  labeling  requirements  along  with 
other  scheduled  labeling  revisions.  This 
will  help  minimize  unnecessary 
labeling  costs  and  costs  passed  on  to 
consumers.  At  least  one  comment 
requested  that  the  effective  date  be  one 
year  after  establishment  of  an  official 
AOAC  method  for  measuring  frans  fatty 
acids  in  complex  food  matrices. 

To  minimize  the  need  for  multiple 
labeling  changes  and  to  provide 
additional  time  for  compliance  by  small 
businesses  to  allow  them  to  use  current 
label  inventories  and  phase  in  label 
changes,  the  agency  is  setting  the 
effective  date  at  January  1,  2006,  the 
next  uniform  effective  date  following 
publication  of  this  rule.  This  allows 
firms  more  than  2  years  to  implement 
this  final  rule  providing  some  regulatory 
relief  and  economic  savings  for  small 
businesses.  Extending  the  effective  date 
for  products  containing  trans  fat  would 
delay  the  benefits  of  this  rule  to  the 
public  he^th. 

The  agency  notes  that  there  are 
several  methods  for  measuring  the 
amounts  of  trans  fat  in  food  products 
including  but  not  limited  to  AOAC 
Method  996.06,  as  modified  (17th 
edition  of  the  "Official  Methods  of 
Analysis  of  the  AOAC  International") 
(Refs.  105  and  106).  Consequently,  the 
agency  does  not  believe  that  there  is  any 
need  to  extend  the  effective  date 
because  of  the  lack  of  appropriate 
methodology. 

Although  the  effective  date  of  the 
final  rule  is  some  time  away,  FDA 


encourages  manufactiu«rs  to  have  new 
labels  printed  that  are  in  compliance 
with  these  final  rules  so  they  may  be 
used  as  soon  as  current  inventories  are 
exhausted  to  ensiu«  a  smooth  and 
timely  changeover.  The  agency  will  not 
object  to  voluntary  compliance 
immediately  upon  publication  of  the 
final  rule. 

IX.  Final  Regulatory  Impact  Analysis 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  Executive  Order  12866. 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity). 
Executive  Order  12866  classifies  a  rule 
as  significant  if  it  meets  any  one  of  a 
number  of  specified  conditions, 
including:  Having  an  annual  effect  on 
the  economy  of  $100  million,  adversely 
affecting  a  sector  of  the  economy  in  a 
material  way,  adversely  affecting 
competition,  or  adversely  affecting  jobs. 
A  regidation  is  also  considered  a 
significant  regulatory  action  if  it  raises 
novel  legal  or  policy  issues.  FDA  has 
determined  that  this  final  rule  is  a 
significant  regulatory  action  as  defined 
by  Executive  Order  12866. 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121)  defines  a  major 
rule  for  the  purpose  of  congressional 
review  as  having  caused  or  being  likely 
to  cause  one  or  more  of  the  following: 
An  annual  effect  on  the  economy  of 
$100  million;  a  major  increase  in  costs 
or  prices;  significant  adverse  effects  on 
competition,  employment,  productivity, 
or  innovation;  or  significant  adverse 
effects  on  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act,  Office  of  Management  and 
Budget  (OMB)  has  determined  that  this 
final  rule  is  a  major  rule  for  the  piupose 
of  congressional  review. 

A.  The  Current  Situation  and  the  Need 
for  This  Regulation 

Cmrent  nutrition  labeling  regulations 
do  not  allow  manufacturers  to  disclose 
information  about  trans  fat  content  of 
their  products  in  the  Nutrition  Facts 
panel  of  product  labels.  The  regulation, 
in  §  101.9(c)  reads,  in  part,  "No 
nutrients  or  food  components  other  than 
those  listed  in  this  paragraph  as  either 
mandatory  or  voluntary  may  be 
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included  within  the  nutrition  label." 
Some  of  the  nutrients  listed  are  total  fat, 
saturated  fat,  polyunsaturated  fat 
(voluntary),  and  monounsaturated  fat 
(voluntary).  Prior  to  publication  of  this 
final  rule  tmns  fat  was  not  included  as 
either  mandatory  or  voluntary,  and 
therefore,  no  information  about  trans  fat 
could  have  been  included  in  the 
Nutrition  Facts  panel. 

As  explained  in  the  November  1999 
proposal  and  in  section  IV  of  this 
document,  there  is  a  scientifically 
established  link  between  the 
consumption  of  trans  fat  and  CHD.  As 
described  in  table  1  of  this  docmnent, 
for  purposes  of  economic  analysis,  FDA 
estimated  trans  fat  intake  based  on 
dietary  intakes  reported  in  a  national 
food  consumption  survey.  FDA 
estimates  that  average  trans  fat  intake 
from  partially  hydrogenated  fat  is  about 
2.03  percent  of  energy,  and  average  total 
trans  fat  intake,  including  trans  fat  of 
ruminant  origin,  is  about  2.55  percent  of 
energy.  Because  trans  fat  increases 
serum  LDL-C  ("bad"  cholesterol), 
reducing  trans  fat  intake  reduces  CHD 
risk.  The  amount  of  risk  reduction 
depends  on  what  replaces  trans  fat  in 
the  diet  (64  FR  62746  at  62768  to 
62770).  For  example,  as  shown  later  in 
this  section,  reducing  trans  fat  intake  by 
0.1  percent  reduces  CHD  risk  by  0.072 
to  0.163  percent.'  CHD  is  a  common 
disease  in  the  general  U.S.  population, 
with  about  1.1  million  heart  attacks 
annually,  40  percent  of  them  fatal  (Ref. 
134).  Therefore,  a  small  decrease  in  risk 
corresponds  to  a  large  number  of  heart 
attacks  and  deaths  prevented.  Thus,  as 
shown  later  in  this  section,  reducing 
trans  fat  intake  by  about  0.04  percent  of 
energy  (projected  to  decrease  CHD  risk 
by  about  0.05  percent),  prevents 
approximately  600  heart  attacks  per 
year,  including  200  fatal  heart  attacks. 
Preventing  these  heart  attacks  is  valued 
at  $4.1  billion  per  year  (present  value 
discounted  at  7  percent). 

Although  the  effect  of  trans  fat  on 
LDL-C  and  CHD  risk  is  the  primary 
basis  for  trans  fat  labeling,  trans  fat  may 
also  increase  CHD  risk  by  lowering 
high-density  lipoprotein  cholesterol 
(HDL-C)  ("good"  cholesterol).  In  a 
second  method  for  estimating  the  health 
benefits  of  trans  fat  labeling,  the 
expected  changes  in  LDL-C  and  HDL- 
C  can  be  considered  togetlier  (64  FR 


62746  at  62768  to  62770).  For  example, 
as  shown  later  in  this  section,  each  0.1 
percent  of  energy  decrease  in  trans  fat 
intake  reduces  CHD  risk  by  0.237  to 
0.293  percent.2  Thus,  as  shown  later  in 
this  section,  reducing  trans  fat  intake  by 
about  0.04  percent  of  energy  (projected 
to  decrease  CHD  risk  by  a^ut  0.1 
percent),  prevents  approximately  1,200 
heart  attacks,  including  480  fatal  heart 
attacks,  annually,  valued  at  $8.3  billion 
per  year  (present  value  discounted  at  7 
percent). 

This  final  regulation  is  needed  to 
amend  existing  regulations  so  that 
manufacturers  will  be  able  to  provide 
important  health-related  information  to 
consiuners  regarding  the  amount  of 
trans  fat  in  food  products. 

FDA  believes  Uiat  the  requirements  of 
this  final  rule  will  provide  consumers 
with  information  they  need  so  that  they 
may  consider  the  amount  of  trans  fat  in 
products  in  their  food  purchasing 
decisions.  Increased  consumer  attention 
to  trans  fat  content  because  of  nutrition 
labeling  may  also  provide  an  incentive 
to  food  manufactm-ers  to  reduce  the 
amount  of  trans  fat  in  their  products. 

B.  Regulatory  Alternatives 

In  the  analysis  of  the  proposed  rule, 
FDA  listed  a  number  of  regulatory 
alternatives  regarding  trans  fat, 
including:  (1)  Take  no  new  regulatory 
action;  (2)  take  the  proposed  regulatory 
action;  (3)  propose  to  permit  the 
voluntary  labeling  of  trans  fat  and  to 
permit  trans  fat  nutrient  content  claims; 
(4)  alter  the  proposed  regulatory 
action — propose  reporting  of  trans  fat  on 
a  separate  line  below  satiuated  fat;  (5) 
alter  the  proposed  regulatory  action — 
propose  to  report  trans  fat  differently 
than  in  the  proposal;  (6)  expand  the 
proposed  regulatory  action — propose 
"low  trans  fat"  and  "reduced  trans  fat" 
claims;  (7)  expand  the  proposed 
regulatory  action — prppose  labeling  at 
food  service  establishments.  We 
evaluated  these  regulatory  alternatives 
in  the  economic  discussion  of  the 
proposed  rule,  although  we  lacked 
sufficient  data  to  evaluate  all  of  the 
options  quantitatively.  FDA  received  no 
comments  on  the  economic  discussion 
of  these  alternatives,  so  we  do  not 
include  them  in  this  document.  In 
addition  to  the  alternatives  described  in 
the  proposed  rule,  FDA  considered  arid 


'  Using  Method  1  (LDL-C).  described  later  in 
section  K.E,  and  the  factors  shown  in  tables  8  and 
9  below,  replacement  of  0.1  percent  of  energy  from 
tmns  fat  would  decrease  CHD  risk  by  0.072  percent 
when  replaced  with  the  same  percent  of  energy 
from  half  cis-monounsaturated  fat  and  half 
saturated  fat  (-0.1  x  0.74  x  0.7  x  1.4  =  -0.072)  and 
by  0.163  when  replaced  with  half  cis-  ' 
monounsaturated  fat  and  half  cjs-polyunsaturated 
fat  (-0.1  X  1.66  X  0.7  x  1.4  =  -0.163). 


'  Using  Method  2  (LDL-C  and  HDL-C). 
replacement  of  0.1  percent  of  energy  from  tnns  fat 
■would  decrease  CHD  risk  by  0.237  percent  when 
replaced  with  the  same  percent  of  energy  from  half 
cjs-monounsaturated  fat  and  half  saturated  fat  (-0.1 
X  -0.47  X  -2.5  X  1.4  =  -0.165  and  -0.072  plus  -0.165 
=  0.237)  and  by  0.293  when  replaced  with  half  c/s- 
monounsaturated  fat  and  half  c>s-polyunsaturated 
fat  (-0.1  X  -0.37  X  -2.5  X  1.4  =  -0.130  and  -0.163  plus 
-0.130  =  -0.293). 


asked  for  comments  on  a  proposed 
required  footnote.  Because  the  agency  is 
withdrawing  the  proposed  requirement 
for  a  footnote  and  intends  to  ask  for 
conunents  in  an  ANPRM  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  we  will  not  estimate  the  costs 
and  benefits  of  that  option  in  this 
document. 

C.  Changes  Resulting  From  This  Rule 

As  stated  in  the  analysis  to  the 
proposed  rule  (64  FR  62746  at  62764), 
to  estimate  the  impacts  of  this  rule,  FDA 
is  following  the  general  approach  used 
to  estimate  the  health  benefits  for  the 
implementation  of  the  1990 
amendments  (56  FR  60856  at  60869, 
November  27,  1991).  Accordingly,  FDA 
is  estimating:  (1)  The  changes  in' trans 
fat  intakes  that  would  result  bom 
labeling  changes;  (2)  the  changes  in 
health  states  that  would  result  irom 
changes  in  trans  fat  intakes;  and  (3)  the 
value  of  changes  in  health  states  in 
terms  of  life-years  gained,  niunber  of 
cases  or  deaths  avoided,  and  dollar 
value  of  such  benefits. 

1.  Changes  in  Existing  Labeling 
Regulations  * 

This  final  rule  requires  the  mandatory 
declaration  in  the  nutrition  label  of  the 
amoimt  of  trans  fat  present  in  foods. 
According  to  this  final  rule,  the  amotmt 
of  trans  fat  must  be  on  a  separate  line 
immediately  under  the  amount  of 
saturated  fat,  but  it  will  not  include  a  % 
DV  that  is  required  for  some  of  the  other 
mandatory  nutrients,  such  as  saturated 
fat.  These  changes  must  be  made  within 
a  period  of  30  months.  This  change  to 
the  existing  regulations  will  increase  the 
information  available  to  consiuners  that 
they  can  use  to  maintain  a  healthy  diet. 
It  will  also  change  the  constraints  and 
incentives  faced  by  producers  of  food. 

The  final  rule  will  increase  the 
information  provided  to  consumers  on 
food  packages.  This  change  in  the 
nutrition  label  will  reduce  the  cost  to 
consumers  of  obtaining  information  on 
the  trans  fat  content  of  food.  FDA 
anticipates  that,  once  the  rule  takes 
effect,  consumers  will  use  information 
on  the  Nutrition  Facts  panel  to  adjust 
their  piuchasing  practices  among  foods, 
consistent  with  their  consiunption 
preferences. 

The  final  rule  will  also  change  the 
incentives  and  constraints  that  food 
producers  face  in  manufacturing  and 
marketing  their  products.  Because  these 
provisions  will  not  be  effective  until 
months  after  publication  of  the  final 
rule,  food  manufacturers  can  use  the 
time  between  publication  of  the  final 
rule  and  its  effective  date  to  study  the 
requiiements  of  the  rule  and  the 
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composition  of  their  products,  to 
anticipate  the  response  of  consumers 
and  competitors  to  the  new  information, 
to  change  the  labehng,  and  possibly  to 
change  the  composition  of  their  existing 
food  products.  Even  after  the  effective 
datfe  of  the  rule,  food  manufacturers  will 
observe  the  response  of  consumers  to 
the  information  on  trans  fat,  and  some 
may  develop  and  market  new  products 
widi  less  trans  fat  than  similar  existing 
products. 

FDA  assiunes  that  producers  will 
decide  whether  or  not  to  change  the 
composition  of  existing  products  on  a 
product-by-product  basis,  depending  on 
expected  private  returns.  They  will 
choose  to  reformulate  the  existing 
products  when  the  expected  private 
benefits  exceed  the  expected  private 
costs  of  reformulating  the  products.  In 
other  words,  if  a  product  is  expected  to 
lose  market  share  without  reformulation 
because  of  the  new  disclosiue,  then 
manufacturers  will  compare  the  private 
costs  from  decreased  sales  to  the  cost  of 
reformulation. 

2.  Anticipated  Changes  in  Trans  Fat 
Intake 

FDA  anticipates  that,  taken  together, 
changes  in  food  ptirchases  by 
consvuners  and  reformulation  by 
producers  in  response  to  this  rule  will 
residt  in  an  overall  decrease  in  trans  fat 
intake  in  the  U.S.  population.  In  the 
November  1999  proposal,  FDA 
developed  four  scenarios  to  demonstrate 
potential  quantitative  changes  in  trans 
fat  intake  (64  FR  62746  at  62767).  FDA 
also  estimated  the  current  trans  fat 
intake  of  the  population  as  a  starting 
point  for  its  scenarios  for  projected 
intake  changes. 

a.  Revised  estimate  of  current  trans  fat 
intake.  In  section  IV  of  this  document, 
FDA  discussed  the  uncertainties 
associated  with  estimates  of  trans  fat 
intake  from:  (1)  National  food 
consumption  survey,  (2)  national 
disappearance  data,  and  (3)  food 
frequency  questionnaires  done  in 
observational  studies  of  U.S.  population 
groups.  Although  there  are  uncertainties 
associated  with  each  type  of  estimate, 
FDA  chose  estimation  of  trans  fat  intake 
based  on  a  national  food  consumption 
survey  as  most  suitable  for  use  in  this 
economic  analysis.  Estimates  of  intake 
based  on  national  disappearance  data 
generally  overestimate  intake  dues  to 
losses  in  processing  and  use,  and  food 
groups  derived  from  disappearance  data 
correspond  to  commodities  rather  than 
to  foods  as  consumed.  Therefore,  an 
estimate  based  on  a  national  food 
consumption  survey  was  better  suited  to 
the  present  analysis  than  was  an 
estimate  based  on  national 


disappearance  data.  Estimates  of  trans 
fat  intake  based  on  food  frequency 
questionnaires  may  have  the  advantage 
of  having  been  validated  versus 
biomarkers  such  as  trans  fat  content  of 
adipose  tissue.  Such  estimates  are 
suitable  for  their  intended  use  in 
ranking  and  classifying  trans  fat  intake 
of  subjects  in  observation  studies. 
However,  food  frequency  questionnafres 
are  not  necessarily  designed  to  provide 
acciu^te  absolute  (numerical)  intake 
estimates.  As  described  in  the 
November  1999  proposal  (64  FR  62746 
at  62753),  estimates  of  nutrient  intakes 
based  on  food  frequency  data  may  be 
subject  to  systematic  bias  toward  either 
over-  or  underestimation  of  intake, 
depending  on  the  design  of  the  food 
frequency  questionnaire  (Ref.  27). 
Available  estimates  of  trans  fat  intake 
from  food  frequency  questionnaires  in 
observational  studies  are  lower  than 
estimates  of  trans  fat  intake  from  a 
national  food  consumption  survey  (Ref. 
26),  as  summarized  in  the  November 
1999  proposal  (64  FR  62746  at  62752  to 
62753)  and  in  section  IV  of  this 
document.  Additionally,  the  available 
food  frequency  results  pertain  to  the 
intake  of  specific  U.S.  population 
groups  in  \he  observation  studies,  not  to 
the  overall  U.S.  population.  Therefore, 
an  estimate  based  on  a  national  food 
consxunption  survey  was  better  suited  to 
the  present  analysis  than  was  an 
estimate  based  on  food  frequency 
questionnaires  done  in  observational 
studies.  One  disadvantage  of  an  estimate 
based  on  a  national  food  consumption 
siuvey  is  that,  as  described  in  section 
I\',  food  intake  is  generally  under- 
reported  in  consumption  surveys  (Ref. 
26).  Therefore,  intake  of  trans  fat,  in 
grams,  estimated  frtim  a  national 
consumption  survey  is  likely  to 
imderestimate  actual  intake.  However, 
intake  of  trans  fat  from  national 
consumption  survey  data  is  likely  to 
underestimate  actual  intake  to  a  lesser 
extent  than  does  the  lower  reported 
intake  of  trans  fat  from  food  frequencies 
done  in  observation  studies. 
Additionally,  intake  of  trans  fat,  as  a 
percent  of  total  energy,  from  a  national 
consumption  survey  is  more  likely  to  be 
an  imbiased  estimate  (Ref.  26). 

As  described  in  the  November  1999 
proposal  (64  FR  62746  at  62765), 
information  on  trans  fat  content  of  foods 
is  limited,  and  there  have  been  few 
estimates  of  trans  fat  intake  based  on 
national  dietary  surveys  using  food 
records  or  recalls.  As  described  in 
section  IV  of  this  document  and  in  the 
November  1999  proposal  (64  FR  62746 
at  62752  and  62765),  an  available 
estimatehy  Allison  et  al.  (Ref.  26),  based 


on  CSFn  1989-91,  reported  mean  trans 
fat  intake  of  5.3  g/day  (d)  (2.6  percent 
of  energy).  However,  for  the  purposes  of 
economic  analysis,  FDA  needed  to 
estimate  the  mean  intake  of  trans  fat 
from  specific  food  groups.  Therefore,  in 
the  November  1999  proposal,  FDA 
indirectiy  estimated  trans  fat  intake 
based  on  a  report  from  the  Reseiirch 
Triangle  histitute  (RTI)  (Ref.  73).  The 
RTI  report  used  a  special  1995  USDA 
database  of  trans  fat  content  of  foods 
(Ref.  40),  together  with  the  mean  intake 
of  food  groups  from  USDA's  CSFII 
1994-96,  and  matched  the  CSFII  1994- 
96  food  groups  with  Standard  Industrial 
Classification  (SIC)  Codes  for  food 
product  categories.  FDA  limited  its 
estimate  to  foods  with  trans  fat  from 
partially  hydrogenated  fats  and  oils  (64 
FR  62746  at  62765).  tAlthough  trans  fat 
does  occiu-  natiually  in  dairy  foods,  it  is 
generally  present  in  dairy  products  at 
less  than  0.5  g  trans  fat  per  serving,  and 
therefore  most  dairy  products  would  not 
have  been  affected  by  the  November 
1999  proposal  (64  FR  62746  at  62775)). 

In  the  November  1999  proposal,  FDA 
estimated  that  current  average  trans  fat 
intake  from  hydrogenated  fat  was  2.91 
percent  of  energy  (calories)  for  adults, 
which  is  about  7.62  g/d  for  men  and 
5.54  g/d  for  women  (Ref.  73  and  64  FR 
62746  at  62765).  Among  food  product 
categories,  average  trans  fat  intake  of 
adults,  as  a  percent  of  energy,  was: 
meugarine,  0.39  percent;  bread/cake, 
0.67  percent;  cookies/crackers,  0.98 
percent;  other  food  groups,  0.87  percent. 
The  estimated  intake  of  trans  fat  from 
margarine  included  FDA's  adjustment 
based  on  the  assumption  that 
approximately  30  percent  of  margarines 
currentiy  on  die  market  had  already 
been  reformulated  to  remove  trans  fat. 

(Comment  33)  Comments  generally 
agreed  that  FDA's  estimate  of  ciuxent 
trans  fat  intake  was  reasonable  and  in 
the  range  of  other  estimates  of  trans  fat 
intake.  Comments  from  the  margarine 
industry  agreed  with  FDA's  overall 
estimate  of  trans  fat  intake  from 
margarine  but  stated  that  FDA  had 
overestimated  the  percent  of  margarines 
(30  percent)  that  had  already  been 
reformvdated  to  remove  trans  fat.  One 
comment  indicated  that  the  proportion 
of  margarines  with  less  than  0.5  g  trans 
fat  per  serving  is  about  half  of  FDA's 
estimate,  or  15  percent  of  margarines. 
Some  comments  pointed  out  the 
importance  of  trans  fat  intake  from  food 
groups  that  were  not  itemized  separately 
in  FDA's  summary  table,  including 
chips  and  snacks  and  French  fried 
potatoes.  Because  FDA  had  restricted  its 
estimate  to  trans  fat  intake  from 
partially  hydrogenated  fats  and  oils, 
some  comments  requested  clarification 
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regarding  whether  naturally-occurring 
trans  fat  of  ruminant  origin  would  be 
regulated  by  the  provisions  of  the 
proposed  rule.  One  comment  from  a 
manufacturer  agreed  with  FDA  that  the 
USDA  tmns  fatty  acid  database  contains 
relatively  few  foods.  This  comment 
recommended  that  a  large  database  be 
developed  of  tmns  fat  food  values  that 
have  been  analyzed  using  standardized 
methods,  and  that  the  database  be  used 
to  establish  reference  or  "normative" 
intake  data  on  tmns  fat  in  the  U.S. 
jjopulation.  The  comment  stated  that 
this  information  would  be  helpful  in 
developing  a  Daily  Value  for  tmns  fat 
intake.  A  comment  from  the  dressings 
and  sauces  industry  disagreed  with 
FDA's  statement  that  "some  salad 
dressings  contain  substantial  amoimts  of 
tmns  fatty  acids"  (64  FR  62746  at 
62752).  The  comment  stated  that  the 
oils  used  in  dressing  and  sauce  products 
contain  less  than  one  percent  tmns  fatty 
acids.  Additionally,  according  to  the 
comment,  the  contribution  of  tmns  fat  of 
ruminant  origin  is  negligible  in 
dressings  and  sauces  that  contain  dairy 
products,  as  demonstrated  in  the 
reference  cited  by  FDA  regarding  tmns 
fat  in  salad  dressings  (Refs.  29  and  30). 
FDA's  original  estimate  that  about  30 
percent  of  margarine  had  been 
reformulated  to  remove  tmns  fat  was 
based  on  an  informal  market  siuvey  in 
the  Washington,  DC  area  (Ref.  80  and  64 
FR  62746  at  62781).  FDA  accepts  the 
comment's  estimate  that  15  percent  of 
margarines  ciurenUy  on  the  market 
contain  less  than  0.5  g  per  serving.  In  its 
own  estimate  of  total  intake,  FDA  did 
include  the  contribution  to  average 
tmns  fat  intake  of  other  food  groups 
containing  partially  hydrogenated  fat, 
such  as  chips  and  French  fried  potatoes. 
These  food  groups  were  itemized  in  the 
RTI  report  (Ref.  73)  but  FDA 
summarized  them  under  "All  other"  in 
the  November  1999  proposal. 

In  response  to  the  comments . 
requesting  clarification  about  whether 


naturally-ocurring  tmns  fat  of  ruminant 
origin  would  be  regidated  by  this  rule, 
FDA  reiterates  that  this  final  rule 
applies  to  all  FDA-regulated  foods  and 
covers  all  fatty  acids  that  meet  the 
regidatory  definition  of  "tmns  fatty 
acids,"  regardless  of  origin.  Natiually 
occvuring  tmns  fat  in  dairy  products  and 
in  ruminant  meat  (e.g.,  meat  from  cows 
and  sheep)  present  in  FDA -regulated 
food  products  will  be  subject  to  this' 
rule.  FDA  did  not  include  brans  fat  of 
ruminant  origin  in  its  original  intake 
estimate  in  the  November  1999  proposal 
because,  in  these  products,  tmns  fat  is 
generally  present  at  less  than  0.5  g  per 
serving  and  declaration  of  the  amount  of 
trans  fat  in  these  products  would  not 
have  been  required  by  the  November 
1999  proposal.  As  noted  later  in  this 
section,  we  have  revised  our  estimate  of 
tmns  fat  intake  and  extended  our 
revised  estimate  to  include  tmns  fat  of 
ruminant  origin.  Although  FDA  agrees 
with  the  comment  stating  that 
development  of  a  large  database  of  tmns 
fat  food  values  would  be  beneficial, 
database  development  is  beyond  the 
scope  of  the  present  ndemaking.  FDA 
agrees  with  the  comment  regarding  the 
tmns  fat  content  of  dressing  and  sauces 
and  acknowledges  that  FDA's  earlier 
statement  about  tmns  fat  in  salad 
dressings  (64  FR  62746  at  62752)  was 
inaccurate.  However  FDA's  earlier 
statement  was  part  of  a  general 
summary  of  possible  limitations  of  data 
regarding  tmns  fat  intake  of  the 
population,  and  was  not  incorporated 
into  FDA's  estimates  of  tmns  fat  intake 
in  the  November  1999  proposal.  As 
noted  previously,  FDA  based  its 
estimates  of  tmns  fat  intake  on  the 
special  1995  USDA  database  of  tmns  fat 
content  of  selected  foods. 

As  described  previously  in  this 
section,  although  there  are  imcertainties 
associated  with  each  type  of  estimate, 
FDA  chose  estimation  of  tmns  fat  intake 
based  on  a  national  food  consumption 
siuvey  as  most  suitable  for  use  in  this 


Table  1.— Average  Trans  Fat  Intake  of  U.S.  Adults  From  Food  Groups 


economic  analysis.  In  reevaluating  its 
November  1999  tmns  fat  intake  estimate 
based  on  a  national  survey,  CSFII  1994- 
96,  FDA  notes  that  the  CSFII  1994-96 
food  group  categories  used  to  generate 
the  estimate  were  very  broad  (Refs.  73 
and  114)  and  the  match  between  the 
broad  CSFII  food  group  categories  and 
the  SIC  Codes  was  not  always  exact. 
Recently.  USDA  has  published  more 
detailed  tables  of  food  group  intake  for 
CSFH  1994-96  (Ref.  115).  FDA  has  used 
the  new  tables  to  recalculate  its  estimate 
of  average  tmns  fat  intake  in  the  United 
States.  For  clarity,  FDA  now  includes 
the  itemized  tmns  fat  intake  for  the 
various  food  groups  rather  than  creating 
a  summary  category  for  "All  other." 
FDA  has  also  extended  its  estimate  to 
incorporate  tmns  fat  of  ruminant  origin. 
FDA  has  estimated  the  intake  of  tmns 
fat  from  margarine  from  the  USDA 
intake  data,  without  assumptions 
regarding  the  percent  of  margarine  that 
may  have  been  reformulated  to  remove 
tmns  fat.  We  will  describe  our 
assumptions  about  current  margarine 
reformulation  in  later  sections  of  this 
document. 

•  The  revised  estimate  of  average  tmns 
fat  intake  of  adults  in  the  United  States 
for  this  economic  analysis  is  shown  in 
table  1  of  this  document.  The  revised 
estimate  is  slightly  lower  than  that  in 
the  November  1999  proposal.  Table  1 
shows  that  average  tmns  fat  intake  from 
partially  hydrogenated  vegetable  oils  is 
about  5.36  g/d  for  men  and  3.89  g/d  for 
women,  or  about  2.03  percent  of  energy. 
Adding  the  tmns  fat  of  ruminant  origin 
gives  an  overall  total  tmns  fat  intake  of 
6.86  g/d  for  men  and  4.78  g/d  for 
women,  about  2.55  percent  of  energy. 
Major  sources  of  tmns  fat  intake  as  a 
percent  of  energy  include  margarine, 
0.42  percent;  cake  and  related  products, 
0.61  percent;  cookies  and  crackers.  0.25 
percent;  fried  potatoes,  0.21  percent; 
chips  and  snacks.  0.12  percent;  and 
household  shortening,  0.11  percent. 


CSFII  94-96' 


Men 


Women 


All 


All 


Mean  dally  energy  intake,  kcaP 


2455 


1646 


2058 


Mean  daily  trans  fat  intake^ 


""o^^S^o^P Grams 


Grams 


Grams        %  of  energy 


Hydrogenated  products 

Total  yeast  bread 

Cakes,  pies,  doughnuts,  sweet  rolls,  biscuits,  muffins,  qutck  breads,  pancakes 

I  waffles,  tortillas  

(Rookies,  crackers  

ijleady  to  eat  breakfast  cereal .'    ' ' 

l^rench-fried,  home-fried  potatoes  ...!.".'".. 

(potato  chips,  com  chips,  popcorn : 


0.475 


0.330 


0.404 


0.177% 


1.607 

1  163 

1.391 

0.607% 

0.624 

0.515 

0.571 

0.249% 

0.093 

0.074 

0.084 

0.037% 

0.635 

0.332 

0.486 

0.213% 

0.345 

0.215 

0.281 

0.123% 
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Table  1  .—Average  Trans  Fat  Intake  of  U.S.  Adults  From  Food  Groups— Continued 

CSFII 94-96' Men  Women                All  All 

PouraWe  and  mayo  type  salad  dressing 0.181  0.136              0.159  0  069% 

Total  candy  containing  chocolate ,, 0.048  0.040              0.044  0  019% 

Total  margarine  -,.072  o!859               oW  0423% 

Household  shortening 0.277  0.222               0.250  0109% 

<       Total  hydrogenated  products 5.357  3386               4  637  2  026% 

Animal  products 

Total  milk,  including  on  cereal .v o.125  0.085              0105  0  046% 

Ice  cream  and  ice  milk O.O92  0.057              0^075  0  033% 

Total  cheese  and  cottage  cheese 0.227  0.148              0188  0  083% 

Total  beef,  ground  and  not  ground  0.569  0^319              0^447  0195% 

Total  frankfurter  and  lunch  meat  0.360  0.188               0  276  0  121^ 

Totai  fluid  and  sour  cream  0.061  o!o44               0  052  0  023% 

Total  butter  0.071  0.049               o!o60  0.026% 

Total  animal  products 1.505  o.890               1.203  0.527% 

Total  all  products  6.862  4.776               5.840  2.553% 

'  Continuing  Survey  of  Food  Intakes  of  Individuals,  1994-1996 
2kcal:  kilocalories  « 

3  Source  of  trans  fat  content  of  foods:  Ref.  40. 
,,''.,!S"g!  °!  ^°°^  '"ja'^e  data:  Smiciklas- Wright  H.,  D.C.  Mitchell.  S.J.  Mickle,  A.J.  Cook  and  J.D.  Goldman.  Foods  Commonly  Eaten  in  the 

vorlt^  ^1  3:^T^^  ^J  ^^*"IH,°*^.^^'2"  ^"*^  ,'S  ^^^y'  1994-1996.  U.S.  Department  of  Agriculture  NFS  Report  No  96-5,  pre-publication 

version,  2002.  www.barc.usda.gov/bhnrc/foodsun/ey/Products9496.html.  ku""^^""" 


The  revised  estimate  of  trans  fat 
intake  based  on  CSFII  1994-96  and 
shown  in  table  1  is  slightly  lower  than 
the  estimate  in  the  November  1999 
proposal  {64  FR  62746  at  62765).  Table 
1  shows  that  average  trans  fat  intake  ■ 
from  partially  hydrogenated  vegetable 
oils  is  about  5.36  g/d  for  men  and  3.89 
g/d  for  women,  or  about  2.03  percent  of 
energy.  Adding  \^e  trans  fat  of  ruminant 
origin  gives  an  overall  total  trans  fat 
intake  of  6.86  g/d  for  men  and  4.78  g/ 
d  for  women,  about  2.55  percent  of 
energy.  For  comparison,  FDA  also 
calculated  the  trans  fat  intake  based  on 
CSFn  1989-91,  using  the  same  method 
as  for  the  estimate  based  on  CSFII  1994- 
96  (Ref  116  and  117).  The  overall  total 
trans  fat  intake  from  CSFII  1989-91  is 
6.47  g/d  for  men,  4.51  g/d  for  women 
and  5.32  g/d  for  all  adults,  or  2.71 
percent  of  energy  (not  shown  in  table  1), 
very  similar  to  the  6.86  g/d  for  men  and 
4.78  g/d  for  women  and  5.84  g/d  for  all 
adults,  or  2.55  percent  of  energy  intake 
based  on  CSFH  1994-96  (table  1  of  this 
document)  (Ref  116).  FDA's  estimates 
of  2.55  percent  of  energy  from  frans  fat 
based  on  CSFII  1994-96  and  2.71 
percent  of  energy  based  on  CSFII  1989- 
91  can  be  compared  with  other  available 
estimates  from  national  food 
consumption  surveys.  FDA's  estimates 
are  very  similar  to  the  intake  estimated 
by  Allison  et  al.  based  on  CSFII  1989- 
91  (Ref  26),  using  a  different  method. 
As  described  in  the  November  1999 
proposal,  Allison  et  al.  reported  that 
average  trans  fat  intake  for  persons  age 
3  and  older  was  2.6  percent  of  energy, 
or  5.3  g/d  (64  FR  62746  at  62752  and 
62765). 


Allison  et  al.  linked  the  special  1995 
USDA  database  of  trans  fat  content  of 
foods  to  the  food  intake  reported  by 
each  individual  in  CSFII  1989-91  (Ref. 
26).  They  also  separated  the  ingredients 
in  food  mixtiu-es,  so  that  the  trans  fat 
content  of  the  ingredients  could  be 
included  in  the  total  intake.  These 
researchers  reported  the  trans  fat  intake 
'for  various  age  and  gender  groups  in  the 
United  States,  but  did  not  report  the 
amount  of  trans  fat  contributed  by 
various  foods  and  food  groups.  To  make 
its  estimate,  FDA  began  with  USDA 
reports  of  average  intake  of  food  groups 
in  CSFU  1989-91  and  1994-96  (Refs. 
115  and  117).  In  its  reports,  USDA  also 
separated  the  ingredients  in  food 
mixtures.  For  example,  in  CSFII  1994- 
96,  USDA  found  that  the  average  intake 
of  margarine  reported  separately  by 
survey  participants  was  2.8  g/d. 
However,  when  margarine,  used  as  an 
ingredient  in  other  foods,  was  added  to 
the  total,  the  average  margarine  intake 
rose  to  7.0  g/d.  FDA  then  linked  the 
average  intake  of  the  food  groups  with 
the  trans  fat  content  of  foods  from  the 
special  1995  USDA  database  (Ref  40)  to 
give  the  trans  fat  intake  estimate  in  table 
1  of  this  document.  The  similarity  of  the 
estimates  of  FDA  and  of  Allison  et  al. 
can  be  explained  by  use  of  common 
data — the  CSFII  intake  report  and  the 
1995  USDA  trans  fat  database.  Linking 
the  two  data  sets  resulted  in  comparable 
overall  trans  intake,  whether  linked  at 
the  level  of  each  individual's  intake  by 
Allison  et  al.,  or  linked  at  the  level  of 
average  intake  of  food  groups  by  FDA. 

FDA's  estimates  are  also  similar  to  a 
recently-published  estimate  from 
another  national  food  consumption 


survey,  the  National  Health  and 
Nutrition  Examination  Survey  HI 
(NHANES  ffl),  1988-94  (Refs.  152  and 
153).  The  estimate  from  NHANES  III  for 
mean  trans  fat  intake  for  age  20  to  59 
was  5.6  g/d  or  2.2  percent  of  energy 
(mean  energy  intake  was  2,325  kcal/d, 
and  (5.6  g/d  x  9  kcal/g  x  100)/2,325  kcal 
=  2.2  percent  of  energy). 

b.  Projected  change  in  trans  fat  intake. 
In  the  November  1999  proposal,  we 
developed  four  scenarios  of  projected 
changes  in  trans  fat  intake  due  to 
labeling.  Scenario  1  demonstrated  the 
effect  of  the  hypothetical  removal  of  all 
of  the  trans  fat  originating  from  partially 
hydrogenated  fats  and  oils, 
corresponding  to  a  decrease  of  2.91 
percent  of  energy  from  trans  fat. 
Scenarios  2  through  4  predicted  three 
possible  levels  of  product  reformulation, 
together  with  an  estimate  of  consumer 
behavior.  We  estimated  that  trans  fat 
intake  would  have  decreased  by  0.58 
percent  of  energy,  0.50  percent  of  energy 
and  0.42  percent  of  energy  in  Scenarios 
2,  3  and  4,  respectively  (64  FR  62746  at 
62767).  For  each  scenario,  the  full 
health  benefits  would  have  been 
realized  years  after  the  rule  took  effect: 
10,  8,  and  3  years  after  the  effective  date 
for  Scenarios  2,3,  and  4.  These  time 
periods  included  the  time  for 
reformulation  and  the  3  years  that 
would  have  passed  before  changes  in 
diet  would  have  begim  to  reduce  the 
riskofCHD. 

Consumer  awareness 

(Comment  34)  Several  comments 
suggested  that  FDA  overstated  consumer 
response  to  the  proposed  change  to  food 
labeling.  Some  comments  said  that  a 
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footnote  might  be  ignored.  Some 
comments  said  that  consumers  rarely 
look  at  any  nutrition  information 
beypnd  calories  and  total  fat  and  that 
consumer  concerns  about  fat  have 
dwindled.  One  comment  argued  that 
consumers  have  not  significantly  altered 
their  dietary  habits  because  of  the 
implementation  of  the  1990 
amendments.  One  comment  stated  that 
educated  consumers  probably  already 
know  enough  to  l6bk  for  and  avoid  trans 
fat.  There  was  also  one  comment 
arguing  that  shelf  labeling"  is  more  likely 
to  attract  consumer  attention  than  are 
product  labels,  and  the  use  of  shelf 
labeling  is  probably  more  prevalent  than 
that  of  product  labels.  One  comment 
stated  that  FDA  has  underestimated 
consiuner  awareness  of  trans  fatty  acids. 
Another  comment  stated  that  consumer 
awareness  is  likely  to  increase  as  trans 
fat  dietary  recommendations 
accumulate  and  consumer  education 
devotes  more  attention  to  trans  fat. 

FDA  is  not  going  forward  with  the 
proposed  asterisk  for  saturated  fat  and 
footnote  listing  the  amoiut  of  trans  fat. 
Instead,  this  final  rule  requires  trans  fat 
to  be  listed  on  a  separate  line 
immediately  below  satiu-ated  fat. 
Consumers  who  look  at  the  Nutrition 
Facts  panel  for  information  on  total  fat 
and  its  fatty  acid  subcomponents  are 
likely  to  notice  the  information  on  trans ' 
fat. 

In  the  November  1999  proposal,  FDA 
used  results  of  earlier  research  and 
estimated  that  direct  consimier  choice 
in  response  to  trans  fat  labeling  would 
result  in  a  1  percent  decrease  in  trans 
fat  intake  (64  FR  62746  at  62766).  This 
final  rule  requires  that  the  amount  of 
trans  fat  be  declared  in  nutrition  labels 
on  a  separate  line  immediately  under 
the  line  for  saturated  fat.  This  placement 
of  trans  fat  is  more  prominent  than  the 
footnote  specified  in  the  November  1999 
proposal  and  may  be  more  readily 
noticed  by  consumers.  In  the  November ' 
1999  proposal,  the  amount  of  trans  fatT 
was  to  be  included  in  the  amount  and 
%  DV  declared  for  saturated  fat.  This 
association  of  trans  fat  with  saturated 
fat,  which  also  may  have  assisted 
consumers  in  using  the  information  on 
trans  fat,  is  absent  in  this  final  rule. 
Also,  as  a  result  of  this  final  rule, 
consumer  response  to  trans  fat 
information  will  be  based  solely  on  the 
declaration  of  the  amoimt  of  trans  fat  in 
grams.  As  discussed  in  section  V  of  this 
document,  there  will  not  be  information 
on  a  %  DV  for  trans  fat.  In  the 
November  1999  proposal,  the  agency 
proposed  to  define  the  nutrient  content 
claim  for  "trans  fat  free"  and  also 
proposed  that  the  amount  of  trans  fat  be 
limited  wherever  saturated  fat  limits  are 


placed  on  nutrient  content  claims, 
health  claims,  or  disclosure  and 
disqualifying  levels.  As  explained  in 
sections  V  and  VI  of  this  docvunent,  this 
final  rule  does  not  establish  definitions 
for  nutrient  content  claims  about  trans 
fat  and  does  not  place  trans  fat  limits  on 
claims  regarding  satiu^ted  fat, 
cholesterol  or  other  nutrients.  In 
summary,  the  declaration  of  trans  fat  in 
this  final  rule  is  prominent  and 
straightforward.  This  feature  of  the  final 
rule  may  tend  to  increase  the  magnitude 
of  consiuner  response  to  the  trans  fat 
information.  However,  the  provisions  of 
this  final  rule  also  do  not  link  trans  fat 
with  saturated  fat  or  with  a  %  DV  for 
trans  fat  and  do  not  change  existing 
regulations  regarding  claims.  The 
absence  of  these  features  in  the  final 
rule  may  tend  to  decrease  the  magnitude 
of  consimier  response  to  the  trans  fat 
information. 

Based  on  previous  research,  the 
November  1999  proposal  projected  a  1 
percent  decrease  in  trans  fat  intake  from 
direct  consumer  choice  in  response  to 
trans  fat  labeling  (64  FR  62746  at 
62766).  This  overall  1  percent  decrease 
in  trans  fat  intake  could  be  thought  of 
as  a  2.2  percent  decrease  in  trans  fat 
intake  by  the  45  percent  of  consumers 
shown  in  previous  research  to  use  food 
labels  to  make  purchase  decisions  (Refs. 
68  and  74)  (64  FR  62746  at  62766). 
In  the  process  of  evaluating  these 
comments  about  consumer  awareness, 
FDA  has  identified  additional  data 
relevant  to  these  issues.  In  the  1999 
Discovery  Health  survey.  66  percent  of 
those  responding  to  the  survey  knew 
that  saturated  fat  was  related  to  disease 
and  31  percent  knew  that  partially 
hydrogenated  fat  was  related  to  disease 
(Ref.  118).  hi  the  2001-2002  Consumer 
Attitudes  About  Nutrition  survey,  83 
percent  of  respondents  reported  that 
saturated  fat  is  unhealthy,  46  percent 
reported  that  trans  fat  is  unhealthy  and 
44  percent  reported  that  hydrogenated 
fat  is  unhealthy  (Ref.  135).  These  results 
indicate  that  survey  respondents  were 
about  half  as  likely  to  know  that 
partially  hydrogenated  fat  was 
"unhealthy"  or  related  to  disease  as  to 
know  that  saturated  fat  was  related  to 
disease.  If  these  surveys  are 
representative  of  the  population,  this 
indicates  a  significant  level  of 
awareness  of  the  health  effect  of 
partially  hydrogenated  fat,  and  its 
component,  trans  fat,  even  though 
consumers  have  very  little  easily 
obtainable  information  on  trans  fat  and 
even  though  nutrition  education  efforts, 
until  very  recently,  have  focused  on 
saturated  fat  to  the  exclusion  of  trans 
fat.  Once  nutrition  education  efforts 
include  trans  fat  in  their  messages  and 


once  consumers  have  information  on 
nutrition  labels  about  trans  fat  content, 
consumer  awareness  of  the  relationship 
between  saturated  fat,  trans  fat.  and 
cholesterol  and  heart  disease  wrill 
increase.  Another  recent  study,  by  Kim 
et  al.,  estimated  that  food  label  use  has 
a  large  effect  on  nutrient  intake.  (Ref. 
119)  This  study  reported  that  73  percent 
of  individuals  surveyed  use  nutrition 
labels  and  look  for  information  on 
saturated  fat. 

In  the  study  by  Kim  et  al.,  73  percent 
of  individuals  surveyed  who  use 
nutrition  labels  and  look  for  information 
on  saturated  fat  had  15  percent  lower 
saturated  fat  intake  than  those  who  did 
not  use  nutrition  labels.  This 
corresponds  with  an  overall  11  percent 
decrease  (0.15  x  73  percent  =  11 
percent)  in  saturated  fat  intake  because 
of  nutrition  labeling.  Thus,  the  study  by 
Kim  et  al.  gave  a  high  estimate  of  an  11 
percent  decrease  in  saturated  fat  intake 
because  of  nutrition  labehng  and  FDA's 
earlier  research  gave  a  low  estimate  of 
a  1  percent  decrease  in  saturated  fat 
intake. 

The  Discovery  Health  study  and  the 
Consumer  Attitudes  About  Nutrition 
survey  indicated  that  consumer 
awareness  of  a  nutrient-disease 
relationship  involving  trans  fat  was 
about  half  as  prevalent  as  consumer 
awareness  of  a  nutrient-disease 
relationship  involving  saturated  fat. 
Accounting  for  the  lower  prevalence  of 
awareness  of  the  nutrient-disease 
relationship  for  trans  fat.  would  reduce. 
by  about  one-half,  the  estimates  for 
decreases  in  saturated  fat  intake.  This 
would  give  a  high  estimate  of  a  5.5 
percent  decrease  and  a  low  estimate  of 
a  0.5  percent  decrease  in  trans  fat  intake 
because  of  labeling. 

The  estimates  for  decreases  in  trans 
fat  intake  due  to  nutrition  labeling  may 
also  be  affected  by  the  features  of  this 
final  rule.  As  noted  previously,  the 
prominence  of  the  declaration  of  trans 
fat  in  this  final  rule  may  tend  to  increase 
the  magnitude  of  consumer  response  to 
the  trans  fat  information.  However,  the 
magnitude  of  consumer  response  to  the 
trans  fat  information  may  decrease 
because  there  is  no  link  with  saturated 
fat  or  with  a  %  DV  and  there  are  no 
changes  in  existing  regidations 
regarding  claims.  Recognizing  that 
different  features  of  this  final  rule  may 
tend  to  either  increase  or  decrease 
consumer  response  to  the  trans  fat 
information,  FDA  acknowledges 
considerable  uncertainty  in 
incorporating  the  features  of  this  final 
rule  into  its  estimate  of  the  consumer 
response  to  trans  fat  labeling.  One 
possibility  is  that  the  increased  and 
decreased  responses  related  to  features 
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of  the  rule  will  be  about  equal  and  will 
cancel  each  other  out.  This  would  leave 
a  high  estimate  of  5.5  percent  decrease 
and  a  low  estimate  of  a  0.5  percent 
decrease  in  trans  fat  intake  as  discussed 
above.  However,  for  the  purpose  of  this 
final  analysis,  FDA  has  chosen  a  very 
low  estimate  of  consumer  response  to 
the  new  label.  FDA  is  using  an  estimate 
even  lower  than  the  low  estimate  above: 
a  decrease  of  0.1  percent  of  trans  fat 
intake.  The  actual  change  that  occurs 
may  be  larger.  However,  FDA  chose  this 
amount  so  as  not  to  overestimate 
benefits  of  this  rule.  To  the  extent  that 
actual  consimier  response  is  higher  than 
FDA's  estimate,  this  analysis  will 
underestimate  the  benefits  of  trans  fat 
labeling. 

i.  Margarine  reformulation.  In  the 
November  1999  proposal,  in  scenarios  2 
through  4,  FDA  estimated  that  30 
percent  of  margarine  products  had 
already  been  reformulated  to  eliminate 
trans  fat,  and  that  all  of  the  remaining 
margarine  products  wovdd  be 
reformulated  to  remove  trans  fat  by  the 
effective  date  for  tmns  fat  labeling. 

(Comment  35)  A  comment  stated  that 
FDA  had  overestimated  the  proportion 
of  margarine  that  had  already  been 
reformulated  and  said  that  the  actual 
amount  was  about  15  percent  of 
margarine  products.  Several  comments 
disagreed  with  FDA's  estimate  that  all 
margarine  would  reformulate  by  the 
effective  date  for  trans  fat  labeling. 
These  comments  noted  that 
reformulation  is  very  expensive, 
requires  a  long  time  to  accomplish,  and 
would,  under  certain  circumstances, 
require  the  use  of  more  expensive 
inputs.  Other  comments  stated  that 
private  benefits  of  reformulating 
margarine  products  would  not  exceed 
the  private  costs  for  manufacturers 
unless  the  margarine  products  could 
make  nutrient  content  claims.  These 
comments  gave  a  number  of  examples  to 
demonstrate  that  even  reformulated 
margarines  were  not  likely  to  be  able  to 
comply  with  the  proposed  definitions 
for  nutrient  content  claims. 

FDA  accepts  the  comment  about 
current  margarine  products.  For  this 
analysis,  FDA  estimates  that  about  15 
percent  of  margarine  has  already  been 
reformulated  to  remove  trans  fat.  In 
response  to  the  comments  about 
projected  margarine  reformulation,  FDA 
notes  that  the  analysis  for  the  November 
1999  proposal  did  include  the  cost  of 
reformulation  and  the  time  needed  for 
reformulation.  In  that  analysis,  FDA  did 
not  include  higher  ingredient  costs  for 
margarine  reformulation,  because  the 
price  of  reformulated  margarine 
products  that  are  already  on  the  market 
is  no  higher  than  the  price  of  margarine 


products  containing  0.5  g  or  more  per 
serving  of  trans  fat.  The  different 
ingredients  used  in  the  products  appear 
to  have  had  no  impact  on  the  cost  of 
production.  However,  in  response  to  the 
comments,  FDA  acknowledges  that,  as 
greater  numbers  of  products  are 
reformulated,  the  increased  demand  for 
the  substitute  ingredients  may  increase 
costs. 

As  noted  earlier  regarding  consumer 
response  to  trans  fat  labeling,  the 
declaration  of  tmns  fat  in  this  final  rule 
is  prominent  and  straightforward.  This 
feature  may  tend  to  increase  the 
incentives  for  manufactiu^rs  to 
reformulate  their  products  to  be  lower 
in  tmns  fat.  However,  the  provisions  of 
this  final  nde  also  do  not  link  tmns  fat 
with  satiurated  fat  or  with  a  %  DV  for 
tmns  fat  and  do  not  change  existing 
regulations  regarding  claims.  The 
absence  of  these  features  may  tend  to 
decrease  the  incentives  for 
manufacturers  to  reformulate  their 
products  to  be  lower  in  tmns  fat  in 
comparison  to  the  incentive  that  would 
have  been  introduced  by  the  proposed 
rule.  Therefore,  in  response  to  the 
comments  regarding  projected 
margarine  reformulation,  FDA 
recognizes  that  different  featiues  of  this 
final  nde  may  tend  to  either  increase  or 
decrease  the  incentive  for  reformulation 
in  comparison  to  the  incentive  that 
would  have  been  introduced  by  the 
proposed  rule. 

Although  FDA  acknowledges 
considerable  uncertainty  in  the 
likelihood  of  additional  margarine 
reformulation,  FDA  is  aware  of  evidence 
suggesting  that  at  least  some  margarine 
products  are  likely  to  reformulate  in 
response  to  tmns  fat  labeling.  As  stated 
in  the  analysis  for  the  proposed  rule,  in 
several  European  countries,  the  actual, 
demonstrated  market  response  to 
consumer  concern  about  tmns  fat  is  that 
margarine  products  have  been 
reformulated  to  reduce  or  eliminate 
tmns  fat  (64  FR  62746  at  62781)  (Refs. 
102, 124, 125,  and  127).  Also,  many 
people  who  now  consume  margarine 
products  do  so  in  order  to  consiune  a 
more  heart-healthy  product  than  butter. 
Because  the  rule  would  require  the 
prominent  declaration  of  the  amount  of 
trans  fat  on  a  separate  line  below 
saturated  fat,  these  margarine 
consumers  are  likely  to  search  for 
margarine  products  with  lower  levels  of 
both  satiuated  fat  and  tmns  fat. 
Additionally,  publicity  generated  about 
the  issue  by  consmner  groups  and  the 
media  has  highlighted  margarine  as  a 
source  of  trans  fat  and  has  given 
prominent  attention  to  reformulated 
margarine  products.  As  more  margarine 
products  are  reformulated,  consumer 


groups  may  shift  their  focus  to  those 
remaining  margarine  products  that  have 
not  reformulated.  This  suggests  that 
with  sufficient  information  on  tmns  fat 
content  consumers  are  likely  to  pressiu« 
margarine  producers  to  reduce  tmns  fat. 
This  consumer  pressure  will  generate 
some  competitive  pressures  among 
margarine  producers  to  reduce  tmns  fat 
content  even  in  the  absence  of  nutrient 
content  claims. 

In  response  to  comments  received, 
because  of  the  absence  of  tmns  fat 
claims  in  this  rule,  and  recognizing  the 
uncertainty,  FDA  is  using  a  low  estimate 
of  margarine  reformulation  in  this  final 
rule.  FDA  estimates  that  reformulation 
will  reduce  the  tmns  fat  content  of 
margarines  as  a  whole  by  10  percent  due 
to  tmns  fat  labeling.  Because  the  tmns 
fat  in  margarine  accounts  for  about  0.36 
percent  of  energy  intake,  this  reduction 
corresponds  to  a  decrease  in  tmns  fat 
intake  of  0.036  percent  of  energy.  The 
actual  decrease  may  be  larger,  but  FDA 
chose  this  lower  amount  so  as  not  to 
overestimate  benefits  of  this  rule.  The 
additional  10  percent  margarine 
reformulation  will  mean  that,  including 
previous  reformulations,  about  23 
percent  of  tmns  fat  will  have  been 
removed  bom  margarine.  This  estimated 
reduction  is  far  lower  than  the  100 
percent  reduction  seen  in  severed 
European  coimtries.  The  estimated  10 
percent  reformidation  has  the  advantage 
of  being  an  underestimate.  To  the  extent 
that  more  trans  fat  is  removed  from 
margarine  than  FDA's  estimate,  this 
analysis  will  imderestimate  the  benefits 
of  tmns  fat  labeling. 

ii.  Reformulation  of  other  products.  In 
two  scenarios  in  the  November  1999 
proposal,  FDA  projected  that  some 
baked  products  would  be  reformulated 
to  remove  trans  fat  (64  FR  62746  at 
62767).  In  that  analysis,  the  baked 
products  were  separated  into  two 
categories  corresponding  to  SIC  codes: 
breads,  cakes  and  similar  products  (SIC 
code  2051)  and  cookies  and  crackers 
(SIC  code  2052).  Considering  the  trans 
fat  contributions  of  the  two  categories  of 
baked  goods  (64  FR  62746  at  62765),  the 
overall  projected  reformulation  of  baked 
goods  corresponded  to  a  5  percent 
reduction  in  tmns  fat  intake  in  scenario 
3  and  a  10  percent  reduction  in  scenario 
2. 

(Comment  36)  A  number  of  comments 
stated  that  FDA  had  overestimated  the 
proportion  of  baked  goods  products  that 
would  reformulate  or  the  proportion  of 
tmns  fat  that  could  realistically  be 
removed  from  baked  goods  by 
reformulation.  Some  comments  noted 
that  reformidation  was  very  expensive, 
required  a  long  time  to  accomplish,  and 
would  under  certain  circumstances 
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require  the  use  of  more  expensive 
inputs.  Some  of  these  comments,  firom 
the  shortening  or  baked  products 
industries,  gave  examples  of  recently 
developed  commercial  shortenings  that 
were  lower  in  trans  fat  than  currently 
used  shortenings.  Several  conunents 
stated  that,  although  alternative 
shortenings  exist,  they  may  not  be  a 
practical  solution  for  reformulation 
because  of  expense  or  limited  supply  of 
the  alternative  shortenings  and  because 
time  and  expense  for  product 
development  for  reformulation  would 
still  be  needed.  Other  comments  stated 
that  the  private  benefits  of  reformulation 
would  not  exceed  private  costs  unless 
the  declaration  of  trans  fat  on  the  i^pd 
label  was  on  a  separate  line  on  the 
Nutrition  Facts  panel  or  was  in  some 
way  more  prominent  than  in  the 
November  1999  proposal.  Some 
comments  emphasized  the 
disadvantages  of  reformulation  for  the 
cookies  and  crackers  category,  stating 
that  FDA's  estimate  of  15  percent 
reduction  in  trans  fat  from  those 
products  was  an  overestimate. 

In  response  to  the  comments  about 
difficulties  of  reformulation,  FDA  notes 
that  the  analysis  for  the  November  1999 
proposal  did  include  the  cost  of 
reformulation  and  the  time  needed  for 
reformulation,  but  did  not  include 
higher  ingredient  costs  for 
refonnulation.  In  the  long  run, 
ingredient  costs  may  not  actually 
increase,  because  of  increased  industrial 
capacity  to  produce  ingredients  made 
with  new  technologies.  In  response  to 
the  comments  about  the  cookies  and 
crackers  category,  FDA  acknowledges 
that  its  own  projection  of  much  higher 
reformulation  for  this  category  than  for 
other  baked  products  may  have  been 
unrealistic.  Also  in  response  to  the 
comments,  FDA  notes  that  the 
emei^ence  of  commercial  shortenings 
with  lower  trans  fat  content  indicates 
that  the  reformulation  of  some  baked 
products  is  feasible.  Moreover,  within 
these  baked  product  categories  there  is 
a  significant  variation  in  trans  fat 
content.  Therefore,  products  with 
significantly  higher  than  average 
amounts  of  trans  fat  compared  with 
competing  products  will  face 
competitive  pressures  to  reduce  the 
amoimt  of  trans  fat  in  their  products.  In 
response  to  the  comment  about 
prominence  of  trans  fat  on  the  nutrition 
label.  FDA  notes  that,  in  this  final  rule, 
the  declaration  of  trans  fat  is  prominent 
and  straightforward,  on  a  separate  line 
below  trans  fat. 

After  consideration  of  the  conunents 
and  our  own  re-evaluation,  we  continue 
to  believe  that,  ultimately,  some 
proportion  of  baked  products  will  be 


reformulated  in  most  subcategories: 
Crackers,  cookies,  bisoiits,  tortillas, 
quick  breads  and  muffins,  doughnuts 
and  sweet  rolls,  cakes,  pies,  pancakes 
and  waffles.  (In  the  categories  of  yeast 
breads  and  rolls,  it  is  ludikely  that 
reformulation  wiiroccur  because  yeast 
breads  are  relatively  low  in  fat  and 
typically  contain  less  than  0.5  g  trans  fat 
per  labeled  serving.)  However,  there 
were  disparate  views  among  the 
comments  regarding  the  availability  of 
reformulated  shortenings  and  the 
technical  difficulty  of  baked  product 
reformulation.  Therefore,  because  of  this 
uncertainty,  we  have  opted  for  a  more 
conservative  approach  and  are  not 
including  a  quantitative  estimate  of 
reformulation  of  baked  goods  in  the 
analysis  of  the  benefits  and  cost  of  trans 
fat  labeling.  We  chose  not  to  include  a 
quantitative  estimate  of  reformulation  of 
baked  goods  so  as  not  to  overestimate 
the  benefits  of  this  rule.  To  the  extent 
that  reformulation  of  baked  goods  does 
occiu,  this  analysis  will  imderestimate 
the  benefits  of  trans  fat  labeling. 

Because  of  the  existence  of 
commercial  shortenings  with  lower 
trans  fat  content,  as  pointed  out  in 
comments,  FDA  evaluated  whether 
trans  fat  labeling  might  also  result  in 
reformulation  of  household  shortenings 
to  be  lower  in  trans  fat.  Ciurent 
household  shortenings  are  lower  in 
trans  fat  than  current  commercial 
shortenings,  with  some  household   - 
products  having  only  about  half  as 
much  trans  fat  as  some  conunercial 
products.  This  fact  suggests  that  the 
potential  for  lowering  the  trans  fat 
content  of  household  shortening  is  not 
as  great  as  the  potential  for  lowering  the 
trans  fat  in  current  commercial 
shortenings.  However,  some  household 
shortenings  are  currenUy  making 
comparative  saturated  fat  claims  related 
to  butter,  and  household  shortenings 
may  experience  competitive  pressure 
from  some  reformulated  stick 
margarines  due  to  trans  fat  labeling. 
Because  of  the  uncertainty,  FDA  chose 
not  to  include  a  quantitative  estimate  of 
reformulation  of  household  shortening 
so  £is  not  to  overestimate  benefits  of  this 
rule.  To  the  extent  that  reformulation  of 
household  shortening  does  occiu,  this 
analysis  will  underestimate  the  benefits 
of  trans  fat  labeling. 

(Comment  37)  Some  comments 
discussed  reformulation  of  other 
products,  including  potato  chips,  com 
chips  and  similar  snacks,  microwave 
popcorn,  and  candy.  Several  of  these 
comments  emphasized  the  difficulty  of 
reformulating  products  in  these 
categories  because  of  the  expense,  the 
time  required,  and  the  need  for  costly 
ingredients.  Some  of  the  conunents 


suggested  that,  because  of  the 
difficulties  of  reformulation,  trans  fat 
labeling  would  put  these  categories  of 
products  at  a  competitive  disadvantage. 
Other  comments  suggested  that  FDA's 
projected  decrease  in  trans  fat  intake 
was  an  overestimate  because  trans  fat 
labeling  would  not  apply  to  a  major 
source  of  trans  fat:  foods  eaten  at 
restaurants,  especially  French  fried 
potatoes. 

FDA  did  not  project  quantitative 
decreases  in  trans  fat  intake  due  to 
refonnulation  of  other  products,  such  as 
chips,  microwave  popcorn  and  candy,, 
because  these  products  contribute  a 
smaller  proportion  of  trans  fat  intake 
and  because  FDA  did  not  have  enough 
information  to  make  quantitative 
reformulation  estimates  for  these 
product  categories.  FDA  is  aware  of  the 
development  of  stable  frying  oils  low  in 
trans  fat  and  suitable  for  chips,  and 
notes  that  there  is  interest  in 
development  of  fats  and  oils  lower  in 
trans  fat  for  many  product  categories 
(Refs.  120  to  122  and  151).  At  least  one 
manufacturer  has  announced  the 
reformulation  of  its  snacks  and  chips  to 
decrease  trans  fat  (Ref.  150).  To  the 
extent  that  these  product  categories 
reformulate  to  decrease  trans  fat,  the 
decrease  in  trans  fat  intake  projected  in 
this  analysis  v«ll  be  an  underestimate. 

FDA  acknowledges  that  a  lai;ge 
proportion  of  the  U.S.  French  fried 
potato  intake  is  consumed  in 
restaiuants.  Foods  typically  consiuned 
in  restaurants  also  include  other  food 
sources  of  trans  fat.  Restaurant  food  is 
not  subject  to  mandatory  nutrition 
labeling  requirements,  unless  a 
nutrition-related  claim  is  made.  In  its 
estimate  of  reformulation,  FDA  did  not 
project  reformulation  of  French  fries  or 
of  baked  goods.  Therefore,  FDA's 
estimate  did  not  assume  reformulation 
of  restaurant  foods.  However,  FDA  is 
aware  of  some  interest  by  restaurants  in 
using  the  absence  of  trans  fat  as  a 
marketing  device  to  gain  competitive 
advantage  (Ref.  123).  If,  as  seems 
possible,  frying  oils  and  shortenings  are 
developed  for  reformulation  of  packaged 
foods  and  become  available  in  the 
market,  they  may  become  competitive 
choices  with  traditional  fats  and  oils, 
even  for  restaurants  that  do  not  wish  to 
use  absence  of  trans  fat  for  competitive 
advantage.  To  the  extent  that  restaiuants 
adopt  reformulated  baking  and  frying 
oils  and  purchase  other  products 
reformulated  to  be  lower  in  trans  fat,  the 
decrease  in  trans  fat  intake  projected  in 
this  analysis  will  be  an  underestimate, 
iii.  Quantitative  decrease  in  intake. 
Table  2  of  this  document  summarizes 
FDA's  revised  estimate  of  projected 
decreases  in  trans  fat  intake  due  to 
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labeling.  In  table  2,  current  trans  fat 
intake  from  margarine  is  0.359  percent 
of  energy,  reduced  15  percent  from  the 
0.423  percent  of  energy  intake  in  table 
1  of  this  document  to  adjust  for  the 
estimated  15  percent  of  margarine  that 
has  already  been  reformulated  to 
remove  tmns  fat.  This  adjustment 
reduces  the  total  trans  fat  intake  from 
hydrogenated  products  to  1.96  percent 

Table  2.— Estimated  Decreases  in 


of  energy  in  table  2,  compared  with  2.03 
percent  of  energy  in  table  1.  Table  2 
shows  that,  by  4e  effective  date  of  the 
rule,  FDA  projects  that  trans  fat  intake 
will  decrease  by  0.0378  percent  of 
energy.  This  decrease  will  be  composed 
of  0.0359  percent  of  energy  due  to 
removal  of  10  percent  of  trans  fat  from 
margarine  by  reformulation,  and  an 
additional  0.0019  percent  of  energy  due 

Trans  Fat"  Intake  and  Contribution  From  Food  Groups  Due  to  Labeling,  at 
Effective  Date  of  Rule 


to  direct  consumer  choice.  The 
additional  0.0019  percent  of  energy 
represents  0.1  percent  of  all  remaining 
trans  fat  from  hydrogenated  fat  after 
margarine  reformulation  (1.964  percent 
-  0.0359  percent  =  1.928  percent;  0.1 
percent  x  1.928  percent  =  0.0019 
percent). 


^  •                   * 

Before  Effective  Date  of  Rule 

Change  at  Effective 
Date  of  Rule 

Mean  daily  trans  intake^ 

Decrease  in  trans  fat 

contribution  from  food 

group 

Decrease  in  trans  fat  intake 

Food  group 

Percent  of  energy  from  trans  fat 

Percent  decrease  in 
trans  fat 

Decrease  in  percent  of  energy 
from  trans  fat 

Total  Margarine 

0.359%2 

10% 

0.0359% 

Other  food  groups  with  partially  hydrogenated 
fats  and  oils 

1.605% 

r ■ 

none 

Total  from  hydrogenated  products 

1.964% 

Total  decrease  due  to  refonnulation 

.F.^ ~ ■■ 

0.0359% 

Additional  decrease  due  to  consumer  choice 

0.001 9%3 

Total  decrease 

0.0378% 

'  Trans  fat  intake  for  men  and  women  age  20  and  over  from  CSFII  1994-96,  see  table  1  of  this  document 
ih=.t  hf c*=  flw'^!^  from  marganne  0^359  percent  of  energy,  already  decreased  by  15  percent  from  intake  in  table  1,  to  account  for  margarine 
that  has  already  been  reformulated  to  decrease  frans  fat.  ■  ,  wu  .  ui  iiiaiyannc 

refo^SS?  '^'^^^  ^^^  '°  co"sumer  choice  at  effective  date  is  0.1  percent  of  all  remaining  trans  fat  from  hydrogenated  fat  after  margarine 


jv.  Substitutions  for  trans  fat.  In  the 
November  1999  proposal,  FDA  assumed 
that  manufacturers  would  most  likely 
replace  trans  fat  in  margarine  with:  (1) 
Qs-monounsaturated  fat.  (2)  50  percent 
cjs-monounsaturated  fat  and  50  percent 
Cis-polyunsaturated  fat,  or  (3)  50  percent 
Cis-monounsatiirated  fat  and  50  percent 
saturated  fat.  and  that  they  would  most 
likely  replace  trans  fat  in  baked 
products  with  50  percent  cis- 
^monounsatiuated  fat  and  50  percent 
saturated  fat  (64  FR  62746  at  62771).  In 
making  these  assumptions,  FDA  relied, 
in  part,  on  a  report  from  RTI  estimating 
that  current  food  technology  would 
require  the  incorporation  of  about  0.5  g 
saturated  fat  for  every  1  g  trans  fat 
removed  by  reformulation  (64  FR  62746 
at  62767). 

(Comment  38)  Some  comments  stated 
that  FDA  had  ignored  the  question  of 
macronutrient  substitutions,  or  had 
assumed  that  reformulation  would 
replace  trans  fat  with  100  percent  cis- 
monoimsatxuated  fat.  According  to  the 
comments,  functional  requirements  for 
margarines,  shortenings  and  baked 
products  would  require  that  some  trans 


fat  be  replaced  by  satiuated  fat,  and  this 
requirement  was  not  accounted  for  in 
FDA's  projections  for  reformulation. 
Other  comments  noted  FDA's 
assumptions  regarding  macronutrient 
substitutions,  but  stated  that  FDA  had 
overestimated  the  extent  to  which  trans 
fat  could  be  replaced  by  cis-unsaturated 
fat,  because  of  functional  and  cost 
requirements  of  various  products.  These 
comments  generally  implied  that  FDA 
had  overestimated  the  expected  amount 
of  reformulation  because  satiuated  fat 
would  need  to  replace  trans  fat  in  any 
reformulation.  Comments  pointed  out 
that  the  amount  of  saturated  fat,  a 
cholesterol-raising  fat,  is  already 
declared  on  the  nutrition  label. 
Therefore,  according  to  the  comments, 
replacement  of  trans  fat  with  saturated 
fat  would  not  provide  a  competitive 
advantage  or  an  incentive  to  reformulate 
and,  with  higher  total  saturated  fat,  the 
reformulated  product  might  not  meet 
the  criteria  for  proposed  defined 
nutrient  content  claims. 

In  response  to  the  comments,  FDA 
notes  that  it  did  consider  the  type  of 
macronutrients  substituted  for  trans  ht. 


and  these  were  accounted  for  in  the 
mathematical  model  used  to  calculate 
the  health  benefits  (64  FR  62746  at 
62771).  FDA  is  aware  that  there  is  a 
range  of  functional  requirements  for 
margarines  and  spreads,  including  tub 
and  stick  forms  and  regular  and  lower 
fat  varieties.  Therefore,  FDA  assumed  a 
range  of  ingredient  substitutions  for 
margarines  and  spreads,  including  both 
saturated  and  cis-unsaturated  fat. 
Replacement  of  trans  fat  with  a  range  of 
combinations  of  saturated  and  cis- 
unsaturated  fat  in  margarines  and 
spreads  is  consistent  with  reports  from 
North  America  and  Europe  (Refs.  104, 
124,  12^  126, 127,  and  128).  In  a  survey 
of  U.S.  margarines,  tub  margarines  with 
trans  fat  less  than  0.5  g  per  serving  did 
not  have  increased  saturated  fat 
compared  with  other  tub  margarines 
(Ref.  104).  In  the  U.S.  study,  a  stick 
margarine  with  less  than  0.5  g  trans  fat 
per  serving  had  higher  satiirated  fat  than 
other  stick  margarines  with  comparable 
fat  content,  but  had  lower  saturated  fat 
plus  trans  fat  than  the  other  stick 
margarines  (Ref.  104).  FDA  is  aware  that 
the  functional  requirements  for  baked 
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products  and  shortenings  may  not  allow 
the  wide  range  of  substitutions  possible 
in  margarines  and  spreads.  Rather,  the 
functional  requirements  for  baked 
products  will  likely  require  replacement 
of  at  least  some  of  the  trans  fat  with 
satiuated  fat.  This  partial  replacement  of 
trans  with  saturated  fat  is  consistent 
with  reports  by  industry  observers  (Refs. 
121  and  122)  and  with  the  examples  of 
the  alternative  commercial  shortenings 
described  in  several  of  the  comments.  In 
these  examples,  the  shortenings 
reformulated  to  be  lower  in  tmns  fat 
were  higher  in  saturated  fat  but  were 
lower  in  total  saturated  fat  plus  trans  fat 
than  were  the  traditional, 
nonreformulated  shortenings.  Under 
this  final  nUe,  products  lower  in  both 
satiuated  fat  and  tmns  fat  will  have  a 
competitive  advantage  because  the  rule 
requires  prominent  declaration  of  both 
types  of  fat  on  the  label. 

Based  on  its  consideration  of  the 
comments  and  its  own  evaluation,  FDA 
continues  to  believe  that  the  likely 
substitutions  for  trans  fat  for  margarines 
will  be  as  described  in  the  November 
1999  proposal  (64  FR  62746  at  62771). 
FDA  does  not  have  enough  information 
to  project  the  substitutions  for  trans  fat 
due  to  direct  consumer  choice,  and 
therefore  assumes  (for  simplicity)  that 
direct  consumer  choice  will  show  the 
same  range  of  substitutions  as  does 
margarine  reformidation.  We  will 
describe  the  effects  of  these 
substitutions  for  trans  fat  on  the  health 
benefits  of  trans  fat  labeling  in  section 
VI.E  of  this  document. 

Because  of  the  functional 
requirements  for  baked  products,  FDA 
continues  to  believe  that  the  most 
plausible  replacement  for  trans  fat  in 
baked  products  is  50  percent  cis- 
monounsaturated  fat  and  50  percent 
saturated  fat.  However,  because  of  the 
uncertainty  in  quantitative  estimation  of 
baked  product  reformulation,  FDA  is 
not  including  baked  product 
reformulation  in  its  quantitative 
estimate  of  benefits  and  costs  of  trans  fat 
labeling.  As  note  earlier,  to  the  extent 
that  baked  products  are  reformulated. 


this  analysis  will  be  an  imderestimate  of 
the  actual  benefits  of  this  rule. 

D.  Costs 

The  costs  of  this  rule  are  the  activities 
that  change  as  a  result  of  this  rule.  The 
total  cost  of  these  regulations  is  the  sum 
of  the  total  testing  costs,  total  relabeling 
costs,  and  total  reformulation  costs.  All 
labels  must  be  in  compliance-with  this 
final  rule  by  a  single  effective  date.  All 
costs  are  estimated  at  the  effective  date, 
taken  to  be  30  months  from  the 
publication  date  of  this  final  rule.  If  the 
effective  date  is  more  than  30  months 
from  the  date  of  publication,  then  the 
actual  costs  of  this  rule  will  be  lower 
than  estimated  here. 


1.  Products  Affected 

This  final  rule  covers  all  food  and 
dietary  supplement  labeling  within 
FDA's  jiuisdiction.  With  a  few 
exceptions,  labeling  for  all  FDA 
regulated  foods  and  dietary 
supplements  will  have  to  be  changed  by 
the  next  uniform  effective  date 
following  publication  of  this  rule,  or 
about  2  to  3  years  after  the  date  of 
publication.  One  exception  is  for 
products  with  less  than  0.5  g  trans  fat 
per  serving  that  also  use  the  "simplified 
format"  for  labeling  and  that  do  not 
make  nutrition  claims  or  declare 
vitamins  or  minerals.  The  labeling  for 
these  products  will  not  have  to  be 
changed.  FDA  does  not  have  data  to 
estimate  how  many  products  fall  into 
this  category,  so  the  cost  estimate  does 
not  reflect  this  exception  and  is 
therefore  an  overestimate  of  the  actual 
cost  of  the  rule.  The  other  exception  is 
for  products  that  sell  less  than  100,000 
units  per  year  in  the  United  States,  that 
are  made  by  firms  that  have  fewer  than 
100  employees,  tiiat  do  not  make 
nutrition  or  health  claims,  and  that  have 
filed  a  notification  with  FDA  in 
accordance  with  §  101.9(j)(18).  These 
products  are  not  required  to  display  the 
Nutrition  Facts  panel  that  is  being 
amended  by  this  rule.  Again.  FDA  does 
not  have  data  to  estimate  how  many 
products  fall  into  this  category,  so  the 


Table  3.— Number  of  SKUs  and  Products  Affected  by  Product  Category 


cost  estimate  does  not  reflect  this 
exception  and  is  therefore  an 
overestimate  of  the  actual  cost  of  the 
rule. 

To  estimate  the  costs  of  this  rule,  FDA 
has  used  the  FDA  Labeling  Cost  Model 
developed  for  FDA  under  contract  by 
RTI  International  in  April  2002  (Ref. 
129).  This  labeling  model  has  more 
current  data  than  the  previous  labeling 
cost  model  developed  for  the 
implementing  rules  of  the  1990 
amendments  (Ref.  74).  The  model 
indicates  that  there  are  approximately 
308,000  food  and  dietary  supplement 
stock  keeping  units  (SKUs)  sold  in  the 
United  States  in  categories  for  which 
some  products  will  need  to  be  relabeled. 
A  SKU  is  a  specific  product  sold  in  a 
specific  size.  For  example,  there  is  one 
SKU  for  16  ounce  (oz)  containers  of 
Brand  X  Diet  Peach  Tea.  The  same 
brand  and  flavor  of  tea  (a  product)  in  a 
12  oz  container  Would  be  another  SKU, 
and  a  12  oz  container  of  the  same  brand 
but  different  flavor  of  tea  would  be  still 
another  SKU.  The  model  also  indicates 
that  there  are  about  154,000  products 
potentially  affected  by  this  rule.  Table  3 
of  this  document  shows  the  data  on  the 
number  of  SKUs  and  products  affected. 
From  the  categories  listed  in  table  3  as 
"Selected  Baking  Ingredients." 
"Selected  Candy,"  "Selected 
Condiments,  Dips  and  Spreads."  and 
"Selected  Dressings  and  Sauces."  FDA 
excluded  products,  such  as  baking 
powder,  bottled  water,  gum,  jam.  and 
vinegar,  that  qualify  for  the  "simplified" 
format  and  are  certain  not  to  be  affected  - 
by  this  rule.  Even  with  these  products 
removed,  this  estimate  is  still  certain  to 
be  an  overestimate  of  the  actual  SKUs 
and  products  affected  by  this  rule 
because  FDA  has  imputed  costs  to  all 
products  and  SKUs  within  these  broad 
product  categories.  Labels  on  many 
products  categories  such  as  "Selected 
Beverages"  and  "Dietary  Supplements" 
are  not  likely  to  need  to  be  changed. 
However,  FDA  has  no  basis  to  make 
better  estimates  of  the  actual  number  of 
products  and  SKUs  affected  by  this  rule. 


Product  Categories 


BaHed  Goods 


Selected  Baking  Ingredients 


Baby  Foods 


Selected  Beverages 


Breakfast  Foods 


Number  of  SKUs 


47,200 


7,700 


1,100 


32,100 


3.600 


Number  of  Products 


29.600 


3,300 


800 


8.400 


2.400 


^ifV'.a    I    ■".■ 
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Table  3.— Number  of  SKUs  and  Products  Affected  by  Product  Category— Continued 


Product  Categories 

Number  of  SKUs 

Number  of  Products 

Selected  Candy 

20,600 

12,200 

Selected  Condiments.  Dips  and  Spreads 

15.200 

2,300 

Dairy  Foods 

33.800 

22,100 

Desserts 

10,700 

7.200 

Dietary  Supplements 

29,500 

9,800 

Selected  Dressings  and  Sauces 

14,200 

11,300 

Eggs 

5.800 

1,800 

Entrees 

10.300 

7,900 

Fats  and  Oils 

3,100 

1,900 

Fruits  and  Vegetables                                                , 

25,100 

2,500 

Seafood 

6,800 



4,200 

Side  Dishes  and  Starches 

18,000 

13,200 

Snack  Foods 

17,800 

10,000 

Soups 

3,700 

2,800 

Weight  Control  Foods 

1,300 

700 

-Total                                                                         .^ 

307,600 

154,400 

2.  Testing  Costs 

In  the  proposed  analysis,  FDA 
assumed  that  all  product  formulations 
that  include  partially  hydrogenated  oil 
as  an  ingredient  would  be  tested  to 
determine  the  quantity  of  trans  fat 
(except  for  margarine  products,  which 
were  all  expected  to  reformulate).  Some 
comments  stated  that  FDA's  estimate  of 
the  number  of  products  that  would  need 
to  be  tested  was  too  low  because 
products  in  other  categories  than  those 
acknowledged  by  FDA  could  potentially 
contain  a  reportable  amoimt  of  trans  fat. 
Indeed,  other  comments  stated  that  all 
products  would  have  to  be  tested  for 
trans  content.  FDA  disagrees  with  the 
comment  that  all  products  need  to  be 
tested  because  manufacturers  will  know 
that  some  products  do  not  contain  trans 
fat,  but  does  agree  that  more  products 


need  to  be  tested  than  previously 
estimated.  In  the  proposed  analysis, 
FDA  estimated  costs  for  testing  only  for 
the  estimated  portion  of  products 
containing  partially  hydrogenated  oil  in 
several  categories  of  foods  anticipated  to 
be  most  affected  by  the  rule  (an 
estimated  42,000  products).  In  this  final 
analysis,  based  on  information  in  the 
FDA  Labeling  Cost  Model  (Ref.  129), 
FDA  estimates  that  about  154,000  food 
products  in  categories  that  could 
possibly  include  trans  fat  will  be  tested 
for  trans  fat  content  as  a  result  of  this 
rulemaking. 

In  the  proposed  rule,  FDA  used  a  per 
product  cost  of  testing  for  trans  fat  of 
$200.  Some  comments  stated  that  this 
estimate  is  too  low.  They  stated  that 
tests  had  to  be  calibrated  for  each  type 
of  food  to  demonstrate  accuracy  of  the 
test  in  the  food  matrix.  FDA  notes  that 


manufacturers  of  many  different  types 
of  foods  have  already  had  their  products 
tested,  so  that  much  of  the  calibration 
has  already  been  done.  The  new 
Labeling  Cost  Model  includes  data  on 
the  cost  of  testing  for  trans  fat.  Included 
in  the  analytical  testing  estimate  is  the 
cost  of  testing  two  samples  of  the 
product,  one  hoiu^  of  labor  to  prepare 
and  package  the  product  (at  $14.73  per 
hour)  and  delivery  charges  for  one  two- 
pound  package  delivered  overnight  (at 
$26.30).  The  labor  cost  estimate  was 
based  on  the  average  total  compensation 
(wages  and  benefits)  for  handlers, 
equipment  cleaners,  helpers,  and 
laborers  in  manufacturing  industries. 
Overhead  beyond  benefits  on  the  time  to 
prepare  a  sample  for  testing  is 
negligible.  The  model  reports  a  range  of 
testing  costs  for  trans  fat  given  in  table 
4. 


Table  4.— Range  of  Per  Product  and  Total  Testing  Qosts 


Cost  per  Product 


Total  Testing  Cost 


Low 


$261 


$40,298,000 


Medium 


$291 


$44,930,000 


High 


$371 


$57,282,000 


One  comment  suggested  that  butter 
and  other  products  with  high  butter  fat 
contents,  such  as  some  ice  cream,  would 


contain  a  reportable  amount  of  naturally 
occurring  trans  fat,  and  that  therefore, 
FDA  had  underestimated  the  costs  of 


testing  these  products.  In  this  final 
analysis,  FDA  has  included  testing  and 
relabeling  costs  for  all  dairy  products 
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including  butter  and  other  products  that 
are  high  in  butter  fat. 

3.  Relabeling  Costs 

In  the  analysis  of  the  proposed  rule, 
FDA  estimated  that  39,000  SKUs  were 
associated  with  the  32,000  products  that 
would  change  their  information  panels 
at  a  cost  of  $30  million.  During  the 
comment  period  reopened  November 
2002,  FDA  received  comments  that  we 
would  have  to  reestimate  the  relabeling 
costs  for  the  final  rule.  Under  this  final 
rule  many  more  labels  will  have  to  be 
changed  than  under  the  proposed  rule. 


FDA  has  used  the  new  Labeling  Cost 
Model  to  reestimate  the  relabeling  costs 
of  this  final  rule.  Based  on  information 
in  the  model,  three-quarters  of  the  labels 
normally  will  be  scheduled  to  be 
changed  during  the  30  month 
compliance  period.  FDA  estimates  that 
about  78,000  (25  percent)  of  the  almost 
308,000  SKUs  will  have  to  be  changed 
earlier  than  would  have  been  planned 
without  this  rule.  Included  in  tlie  cost 
of  relabeling  are  administrative,  graphic 
design,  pre-press  preparation,  printing 
and  engraving,  and  the  lost  value  of 


discarded  labels.  Across  product 
categories,  the  average  low  relabeling 
cost  per  SKU  is  about  $l,100'and  the 
average  high  relabeling  cost  per  SKU  is 
$2,600.  The  reported  estimated  costs  of 
changing  labels  varies  within  a  product 
category  because  different  packaging 
converters  and  food  manufacturers 
reported  different  costs  to  RTI 
International.  Table  5  shows  the  total 
SKUs  changed  earUer  than  planned  and 
the  total  estimated  costs  of  relabeling 
per  product  category  and  for  the  entire 
industry. 


Table  5.— Range  of  Relabeling  Costs  by  Product  Category 


Product  Categories 


Baked  Goods 


SKUs  Changed 


12,500 


Baking  Ingredients 


Baby  Foods 


Selected  Beverages 


Breakfast  Foods 


Selected  Candy 


Selected  Condiments,  Dips  and  Spreads 


Dairy  Foods 


1,700 


200 


9,000 


1.000 


4.100 


Low 


$10,941,000 


$1,615,000 


$164,000 


$11,871,000 


$801,000 


$4,801,000 


3.700 


8.700 


Desserts 


Dietary  Supplements 


Selected  Dressings  and  Sauces 

Eggs 


Entnees 


Fats  and  Oils 

Fnits  and  Vegetables 

Seafood 


3.500 


$4,026,000 


Medium 


$16,137,000 


$2,380,000 


High 


$27,231,000 


$3,899,000 


$249,000 


$16,659,000 


$404,000 


$25,437,000 


$1,237,000 


$6,974,000 


$5,970,000 


$10,744,000 


8.100 


2,800 


2.400 


2.400 


800 


$2,762,000 


$13,449,000 


$2,908,000 


$16,025,000 


$4,263,000 


$20,110,000 


$2,044,000 


$10,846,000 


$9,283,000 


$25,032,000 
$7,042,000 


$4,352,000 


$1,983,000 


$2,012,000 


Side  Dishes  and  Starches 


Snack  Foods 


Soups 


Weight  Control  Foods 
Totil 


7.500 


1,400 


4,100 


3.600 


700 


200 


$759,000 


$7,426,000 


$1,732,000 


$3,361,000 


$3,604,000 


$809,000 


$2,896,000 
$3,078,000 


$1,160,000 


$34,041,000 


$6,757,000 


$5,086,000 


$5,032,000 


$1,848,000 


$10,915,000 


$2,541,000 


$17,882,000 
$3,786,000 


$5,124,000 


$5,288,000 


$1,194,000 


78.400 


$196,000 


$85,964,000 


Jl 


$283,000 


$126,835,000 


$8,494,000 


$8,499,000 


$1,854,000 


$489,000 


$204,986,000 


4.  Margarine  Reformulation  Costs 

One  consequence  of  this  regulation 
will  be  the  reformulation  of  some  foods 
to  reduce  levels  of  trans  fat.  Because 
those  changes  in  food  composition  are 
attributable  to  this  rule,  the  costs  of 
reformulation  are  counted  here.  The 
benefits  to  consumers  of  being  able  to 
choose  reformulated  foods  containing 
less  trans  fat  will  be  counted  in  section 


VI.E  of  this  document.  In  the  analysis  of  of  reformulation  or  provided 

the  proposed  rule,  FDA  estimated  the  information  to  change  that  estimate  so 

«I!^^n^    ^^*'°°  "^T^^  '^^f   ,  ™^  ^i"  continue  to  use  a  per  product 

$440,000  per  product  and  would  take  a  reformulation  cost  of  $440,000  In  the 

tull  year  Some  comments  stated  that  proposed  analysis  FDA  assumed  that 

reformulation  was  very  expensive.  only  large  firms  would  reformulate, 

required  a  long  tune  to  accompUsh  and  There  was  no  controversy  over  this 

would,  under  certain  circumstances,  assumption 

require  the  use  of  more  expensive  As  mentioned  previously,  based  on  - 

mputs.  No  comments  contradicted  comments,  FDA  estimates  that  15 

FDA  s  estimate  of  the  per  product  cost  percent  of  margarine  products  have 
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already  been  refonnulated  to  eliminate 
trans  fat.  For  margarine  reformulation, 
FDA  has  estimated  no  increase  in 
ingredient  costs,  because  the  price  of 
refonnulated  margarine  products  that 
are  already  on  the  market  is  no  higher 
than  the  price  of  margarine  products 
containing  0.5  g  or  more  per  serving  of 
trans  fat.  The  different  ingredients  used 
in  the  products  appear  to  have  had  no 
impact  on  the  cost  of  production. 
However,  as  greater  numbers  of 
products  are  reformulated,  the  increased 
demand  for  the  substitute  ingredients 
may  increase  costs.  However,  given  that 


increases  in  costs  of  inputs,  if  any,  have 
not  been  passed  on  with  a  change  in  15 
percent  of  margarine  products,  it  seems 
quite  reasonable  that  an  additional 
smaller  change  (10  percent)  will  not 
result  in  significant  increases  in 
ingredient  costs. 

Therefore,  FDA  estimates  that  10 
percent  of  the  margarine  products  that 
have  not  yet  been  reformulated  will  be 
reformulated  to  reduce  trans  fat  content 
to  less  than  0.5  g  per  serving.  We 
assume  that  reformulating  10  percent  of 
margarine  products  will  result  in  a  10 
percent  reduction  in  the  average  trans 
fat  content  of  margarine  as  a  product 


category.  The  reformulation  will 
therefore  reduce  the  trans  fat  content  of 
margarines  as  a  whole  by  10  percent.  In 
the  analysis  for  the  proposed  rule,  FDA 
estimated  that  there  were  820  margarine 
products.  Data  in  the  new  Labeling  Cost 
Model  indicate  only  300  margarine 
products.  The  new  data  was  used  to 
estimate  that  30  margarine  products  will 
reformulate  as  the  result  of  this  rule 
from  8  {10  percent  of  84)  to  82  (10 
percent  of  820),  if  10  percent  of  the  total    ' 
number  of  margarine  products  are 
reformulated.  Table  6  shows  the  cost  of 
margarine  reformulation. 


Table  6.— Cost  of  Margarine  Reformulation 


Cost  of  Reformulating  per  Product 


Products  Reforrnulating 


Total  Cost 


$440,000 


30 


$13,200,000 


FDA  has  not  attempted  to  estimate  the 
ongoing  increased  cost  of  substitutes  for 
partially  hydrogenated  oil.  Competition 
provides  producers  with  incentives  to 
use  the  least  expensive  ingredients  that 
are  acceptable  for  the  quality  of  product 
they  are  making.  Therefore,  in  general, 
any  change  in  existing  formulations 
(such  as  is  expected  to  occur  as  a  result 
of  this  rule)  can  increase  the  cost  of 
ingredients.  Even  a  very  small  increase 
in  the  price  of  a  minor  ingredient  can 
amount  to  an  increase  in  production 
costs  of  millions  of  dollars  when 
multiplied  by  millions  of  units. 
However,  there  is  good  reason  to  believe 


that,  in  the  long  run,  ingredient  costs 
may  not  increase.  To  the  extent  that 
producers  rely  on  newly  formulated 
ingredients  made  with  new 
technologies,  the  price  of  these 
ingredients  largely  depends  on  the 
industrial  capacity  to  produce  them.  As 
the  demand  for  such  ingredients 
increases,  producers  will  have  more 
incentive  to  increase  capacity  and  the 
prices  of  these  ingredients  will  fall.  In 
the  case  where  producers  make  use  of 
different  mixes  of  oils,  agricultural 
inputs  are  well  known  for  being  able  to 
be  supplied  in  greater  and  greater 
quantities  without  an  increase  in  price. 


FDA  does  not  have  sufficient 
information  on  the  types  of  substitutes 
that  will  be  used,  on  the  voliune  of 
substitutes  that  will  be  needed,  or  on 
the  future  price  of  the  substitutes  at  the 
time  that  reformulation  is  completed. 

5.  Cost  Summary 

Costs  for  testing,  relabeling,  and 
reformulation  are  all  expected  to  occur 
by  the  first  effective  date  of  the  final 
rule,  or  about  2  to  3  years  after 
publication.  Table  7  shows  the  estimates 
of  total  cost. 


Table  7.— Range  of  Costs  by  Category  and  Total  Cost 


Cost  Category 


Testing 


Relabeling 


Reformulation 


Total 


Low 


$40,298,000 


$85,964,000 


$13,200,000 


$139,000,000 


Medium 


$44,930,000 


$126,835,000 


$13,200,000 


$185,000,000 


High 


$59,282,000 


$204,986,000 


$13,200,000 


$275,000,000 


FDA  acknowledges  that  there  is  a 
significant  degree  of  uncertainty  in  the 
cost  estimates  provided  here.  The  most 
significant  source  of  potential 
divergence  from  the  reported  estimates 
would  be  an  ongoing  increased  cost  of 
substitutes  for  partially  hydrogenated 
oil  for  producers  of  refonnulated 
products.  FDA  has  not  included  any 
costs  for  this  item  in  this  analysis,  so 
that,  if  substitute  oils  do  cost  more,  the 
costs  here  are  underestimates. 

Reformulation  is  a  second  significant 
area  of  uncertainty.  The  unknowns 


include  the  number  of  products  that 
will  be  reformulated,  the  cost  of 
reformulation,  the  number  of  abandoned 
attempts  at  reformulation,  the  length  of 
time  actually  needed  to  reformulate 
products,  and  the  degree  to  which  the 
reformulation  of  some  products  reduces 
the  cost  of  reformulating  other  products 
of  the  same  or  different  tjrpe.  The 
estimates  that  are  provided  in  this 
analysis  might  be  either  over-  or 
underestimates  of  the  actual  costs  of 
reformulation. 


A  third  major  area  of  uncertainty 
includes  the  nimiber  of  labels  that  will 
be  changed.  Actual  costs  are  likely  to  be 
lower  than  those  estimated  here  because 
this  analysis  estimated  costs  based  on 
broad  categories  of  products  some  of 
which  will  not  have  to  change  their 
labels. 

E.  Benefits 

To  estimate  the  health  benefits  of 
trans  fat  labeling  in  the  November  1999 
proposal,  FDA  followed  the  general 
approach  used  to  estimate  the  health 
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benefits  for  the  implementation  of  the 
1990  amendments  (56  FR  60856  at 
60869.  November  27,  1991). 
Acx:ordingly,  FDA  estimated:  (1)  The 
changes  in  trans  fat  intake  that  would 
result  from  labeling  changes;  (2)  the 
changes  in  health  states  that  would 
result  from  changes  in  trans  fat  intakes; 
and  (3)  the  value  of  changes  in  health 
states  in  terms  of  life-years  gained, 
number  of  cases  or  deaths  avoided  and 
dollar  value  of  such  benefits.  The  rule 
may  generate  other  benefits,  but  we  do 
not  quantify  them.  For  example, 
consimiers  who  are  aware  of  the  risks 
associated  with  trans  fat  will  more 
readily  find  information  on  the  trans  fat 
content  of  various  foods.  The  value  of 
the  reduction  in  search  time  for  those 
consiuners  is  an  additional  benefit  of 
this  final  rule. 

1.  Changes  in  Trans  Fat  Intake 

FDA  has  estimated  the  current  trans 
fat  intake  of  the  population  and  the 
estimated  changes  in  trans  fat  intake. 
Based  on  comments  received  and  on  its 
own  reevaluation,  FDA  revised  its 
estimate  of  current  trans  fat  intake, 
shown  in  table  1  (section  DC.C)  and  its 
projected  estimate  for  changes  in  trans 
fat  intake  due  to  labeling  (table  2, 
section  DC.C).  The  estimate  projects 
quantitative  decreases  in  trans  fat  intake 
with  implementation  of  the  final  rule, 
and  discusses  the  qualitative 
replacement  of  trans  fat  by  other  types 
of  fat. 

2.  Changes  in  Health  States 

In  the  November  1999  proposal,  FDA 
used  two  methods  to  estimate  the 
potential  decrease  in  CHD  Ukely  to 
result  bom  decreased  intake  of  trans  fat 
in  response  to  the  labeling  change. 

a.  Method  1.  Decrease  in  CHD  risk  due 
to  decreased  serum  concentrations  of 
LDL-C. 

b.  Method  2.  Decrease  in  CHD  risk 
due  to  decreased  senun  concentrations 
of  LDL-C  and  increased  serum 
concentrations  of  HDL-C.  FDA  also 
reviewed  the  association  of  CHD  risk 
with  trans  fat  intake  found  in  large 
prospective  observational  cohort 
studies. 

As  described  in  section  IV  of  this 
document,  in  the  November  1999 
proposal  FDA  concluded  that  the  effects 
of  trans  fatty  acids  on  senxm  LDL-C 
should  be  the  primary  criterion  for 
whether  trans  fatty  acids  influence  CHD 
risk.  In  Method  1.  FDA  used  changes  in 
the  primary  criterion,  serum  LDLr-C,  to 
evaluate  the  effects  of  trans  fat  intake  on 
CHD  risk  (64  FR  62746  at  62768). 
Additionally,  as  described  in  section  IV 
of  this  dociunent,  although  FDA  did  not 
place  primary  reliance  upon  the 


relationships  among  trans  fat  intakes 
and  adverse  effects  on  HDL-C  and  CHD 
risk  in  deciding  that  nutrition  labeling 
was  warranted,  FDA  also  recognizes  this 
possible  relationship,  so  concerns  about 
possible  adverse  effects  cannot  be 
ignored.  Therefore,  the  economic 
analysis  used  changes  in  both  HDL-C 
and  LDL-C  as  a  second  method  to 
quantify  the  effects  of  trans  fat  intake  on 
CHD  risk,  with  the  noted  quaUfication 
that  the  primary  basis  for  the  rule  was 
the  effect  of  trans  fat  on  LDL-C  (64  FR 
62746  at  62769). 

Section  IV  of  this  dociunent  notes  that 
observational  epidemiological  studies 
can  provide  evidence  of  an  association 
between  a  risk  factor  and  a  disease,  but 
cannot  establish  direct  cause  and  effect. 
Therefore,  FDA  considered  the  evidence 
from  observational  epidemiological 
studies,  including  large  prospective 
(cohort)  studies,  as  indii^  evidence  for 
a  relationship  between  trans  fat  intake 
and  CHD  risk.  In  the  November  1999 
proposal.  FDA  found  that  the 
prospective  studies  of  trans  fat  intake 
and  CHD  risk  consistently  reported  a 
greater  risk  of  CHD  attributable  to  trans 
fat  intake  than  woidd  be  accoimted  for 
by  either  Method  1  (changes  in  LDL-C) 
or  by  Method  2  (changes  in  both  LDL- 
C  and  HDL-C)  (64  FR  62746  at  62770  to 
62771).  The  estimates  in  Method  1  and 
Method  2  are  calculated  using  factors 
fitjm  regression  equations  summarizing 
the  results  of  short-term  feeding  trials 
(intervention  studies).  In  the 
intervention  studies,  trans  fat  is  fed  to 
people  for  a  few  weeks,  changes  in 
serum  lipids  are  measured,  and  it  is 
assumed  that  the  CHD  risk  associated 
with  trans  fat  intake  occurs  through  the 
mechanism  of  changes  in  LDL-C  and 
possibly  HDL-C.  In  contrast,  the 
prospective  studies  measure  actual  CHD 
occurrence  in  a  large  group  of  people 
over  a  period  of  years,  and  describe  all 
CHD  risk  associated  with  trans  fat 
intake,  regardless  of  the  mechanism  of 
action  by  which  trans  fat  intake  may  be 
associated  with  CHD.  Thus,  the  results 
of  the  prospective  studies  suggest  that 
there  may  be  additional  mechanisms  by 
which  trans  fat  contributes  to  CHD  risk. 
Because  prospective  studies  do  not 
show  direct  cause  and  effect,  and 
because  the  relative  risks  determined  in 
observational  studies  are  imprecise, 
FDA  did  not  use  the  results  of  the 
prospective  studies  in  quantitative 
estimates  of  changes  in  trans  fat  intake 
and  CHD  risk.  However,  FDA  noted 
that,  if  there  are  additional  mechanisms 
by  which  trans  fat  contributes  to  CHD 
risk,  as  suggested  by  the  prospective 
studies,  then  the  actual  benefits  may  be 
greater  than  estimated  using  either 


Method  1  (changes  in  IDL-C)  or 
Method  2  (changes  in  LDL-C  and  HDL- 
C)  (64  FR  62746  at  62771). 

As  described  in  the  November  1999 
proposal  (64  FR  62746  at  62768  and 
62769),  the  regression  equations  of 
Katan  et  al.  (Ref.  62)  and  Zock  et  al.  (Ref. 
69)  were  based  on  five  intervention 
studies  that  made,  in  total,  six  dietary 
comparisons  between  consimiption  of 
trans  fat  and  cis-unsatiuated  fat  (Refs.  7, 
8,  and  11  through  13).  The  regression 
equation  for  LDL-C  showed  that  each 
additional  percent  of  energy  from  tmns 
fat  was  predicted  to  increase  LDL-C  by 
1.5  mg/deciliter  (dL)  (0.040  millimol/ 
liter)  (R2  =  0.86,  p  =  0.0028)  when 
substituted  for  the  same  percent  of 
energy  from  cis-monounsaturated  fat, 
holding  total  energy  intake  constant. 
The  regression  equation  for  HDL-C 
showed  that  each  additional  percent  of 
energy  from  trans  fat  was  predicted  to 
decrease  HDL-C  by  0.4  mg/dL  (0.013 
millimol/liter)  (R2  =  0.88,  p  =  0.0019), 
when  substituted  for  the  same  percent 
of  energy  from  cis-monounsatiuated  fat. 
The  regression  lines  were  forced 
through  the  origin  because  a  zero 
change  in  intake  vnll  produce  a  zero 
change  in  lipoprotein  concentrations 
(Refs.  62,  69,  and  154).  In  carrying  out 
the  regression,  differences  between  diets 
in  fatty  acids  other  than  trans  fat  and 
cis-monounsatiuated  fat  were  adjusted 
for  by  using  regression  coefficients  bom 
a  previous  meta-analysis  of  27 
intervention  studies  (Ref.  65). 

Sample  calculations  using  Method  1 
and  Method  2  are  siunmarized  in  table 
8  in  this  document.  The  table  illustrates 
a  decrease  in  trans  fat  intake  of  0.1 
percent  of  energy  (calories)  and  shows 
the  factors  FDA  used  to  relate  a  given - 
decrease  in  trans  fat  intake  to  a 
corresponding  change  in  CHD  risk.  To 
estimate  the  change  in  CHD  risk  with 
change  in  trans  fat  intake,  for  each  type 
of  serum  lipid,  LDL-C  and  HDL-C,  we 
multiplied  the  change  in  trans  fat  intake 
by  three  factors,  representing:  (1)  the 
change  in  serum  lipid  with  change  in 
trans  fat  intake,  (2)  the  change  in  CHD 
risk  vdth  change  in  senun  lipid,  and  (3) 
an  adjustment  for  regression  dilution. 
Table  8  shows  that,  for  Method  1,  based 
on  changes  in  LDL-C,  replacement  of  0.1 
percent  of  energy  from  trans  fat  with  the 
same  percent  of  energy  from  cis- 
monounsaturated  fat  would  decrease 
CHD  risk  by  0.147  percent  (-0.1  percent 
of  energy  from  trans  fat  x  1.5  mg  LDL- 
C/dL  per  percent  of  energy  from  trans 
fat  X  0.7  percent  change  in  CHD  risk  per 
mg  LDL-C/dL  x  1.4  adjustment  factor  for 
regression  dilution  =  -0.147  percent 
change  in  CHD  risk).  Based  on  changes 
in  HDL-C,  replacement  of  0.1  percent  of 
energy  from  trans  fat  would  decrease 
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CHD  risk  by  0.140  percent  {-0.1  percent 
of  energy  from  tmns  fat  x  -0.4  mg  HDL- 
C/dL  per  percent  of  energy  from  trans 
fat  X  -2.5  percent  change  in  CPID  risk  per 
mg  HDL-C/dL  x  1.4  adjustment  factor 
for  regression  dilution  =  -0.140  change 


in  CHD  risk  based  on  changes  in  HDL- 
C).  For  Method  2,  based  on  changes  in 
both  LDL-C  and  HDL-C,  the  decrease  in 
CHD  risk  would  be  0.287  percent  (-0.147 
percent  based  on  LDL-C  plus  -0. 140 
percent  based  on  HDL-C  =  -0.287 


percent  based  on  LDL-C  +  HDL-C).  FDA 
used  these  estimation  methods  to 
project  the  decrease  in  CHD  risk  in  the 
November  1999  proposal  (64  FR  62746 
at  62767). 


Table  8.— Sample  Calculation  for  Change  in  CHD  Risk  With  Substitution  of  C/s-Monounsaturated  Fat  for 

Trans  Fat 


Estimation  Method 

Change  in 

Trans  Intake 

(%  of  Energy) 

Type  of  Serum 
Lipid 

Factor  tor 

Change  in 

Serum  Lipids 

(mg/dL  per  1% 

of  Energy) 

Factor  for 

Change  in 

CHD  Risk  {% 

per  mg/dL) 

Factor  for 

Adjustment  of 

Regression 

Dilution 

Change  in 
CHD  Risk  (%) 

Method  1  LDL 

-0.1 

LDL 

1.5 

0.7 

1.4 

-0.147 

Method  2  LDL  +  HDL 

-0.1 

LDL 

1.5 

0.7 

1.4 

-0.147 

< 

HDL 

-0.4 

-2.5 

1.4 

-0.14 

LDL+HDL 

-0.287 

In  the  scientific  literature,  cis- 
monounsaturated  fat  is  commonly  used 
as  a  reference  point  in  describing  effects 
of  trans  fat  intake.  Therefore,  FDA  first 
estimated  the  effect  on  CHD  risk  by 
assuming  that  a  given  amount  of  trans 
fat  would  be  replaced  by  the  same 
amount  of  cjs-monounsaturated  fat  in 
the  diet  (table  8  in  this  document  and 
64  FR  62746  at  62767).  However,  it  is 
likely  that  trans  fat  in  the  diet  would 
actually  be  replaced  by  a  combination  of 
c/s-monounsaturated  fat,  cis- 
polyunsatiu-ated  fat,  and  saturated  fat. 
Therefore,  FDA  also  considered  the 
changes  in  LDL-C  and  HDL-C 
associated  with  replacement  of  trans  fat 
by  different  types  of  fatty  acids  or 
carbohydrate  (64  FR  62746  at  62767  to 
62770).  Table  9  in  this  document 
siunmarizes  the  factors  for  changes  in 
LDL-C  and  HDL-C  with  different 
macronutrients  and  combinations  of 
macronutrients  replaced  by  trans  fat. 
The  first  four  columns  of  data  show  the 
factors  for  substitution  of  trans  fat  for 
100  percent  of  individual  types  of  fatty 
acids  or  carbohydrate.  We  project  that, 
due  to  trans  fat  labeling,  trans  fat  will 
be  replaced  by  combinations  of  different 
types  of  fatty  acids  or  carbohydrate.  By 
combining  the  factors  in  the  first  four 
data  coliunns,  we  obtained  the  factors 
for  substitution  of- trans  fat  for 
combinations  of  different  fatty  acids  and 
carbohydrate,  shown  in  the  last  three 
data  columns. 

We  generated  the  factors  in  table  9  by 
combining  the  results  of  two  sets  of 
metaanalyses.  Table  9  shows  the  result 
of  linking:  (1)  The  regression  equation 
coefficients  of  Katan  et  al.  (Ref.  62)  and 
Zock  et  al.  (Ref.  69).  for  substitution  of 
trans  fat  for  cis-monounsaturated  fat 
and  (2)  the  regression  equation 


coefficients  of  Mensink  and  Katan  (Ref. 
65),  for  substitution  of  saturated  and  cis- 
unsaturated  fat  for  carbohydrate.  The 
regression  equations  of  Mensink  and 
Katan  (Ref.  65)  were  based  on  27 
intervention  studies  that  made  dietary 
comparisons  for  consiunption  of 
carbohydrate,  saturated  fat,  cis- 
polyimsatiu-ated  fat  and  cis- 
monounsaturated  fat.  The  regression 
equation  for  LDL-C  included  57  dietary 
comparison  data  points  from  24  studies, 
and  showed  that,  holding  total  energy 
intake  constant,  when  substituted  for 
one  percent  of  energy  from 
carbohydrate,  each  additional  percent  of 
energy  from  saturated  fat  was  predicted 
to  increase  LDL-C  by  1.28  mg/dL  (0.033 
millimol/liter)  (p  <  0.001),  each 
additional  percent  of  energy  from  cis- 
monounsatiuated  fat  was  predicted  to 
lower  LDL-C  by  0.24  mg/dL  (0.006 
millimol/liter)  (p  =  0.114)  and  each 
additional  percent  of  energy  from  cis- 
polyimsaturated  fat  was  predicted  to 
lower  LDL-C  by  0.55  mg/dL  (0.014 
millimol/liter)  (p  =  0.002).  The 
regression  equation  for  HDL-C  included 
59  dietary  comparison  data  points  from 
25  studies,  and  showed  that  holding 
total  energy  intake  constant,  when 
substituted  for  one  percent  of  energy 
from  carbohydrate,  each  additional 
percent  of  energy  from  saturated  fat  was 
predicted  to  increase  HDL-C  by  0.47  mg/ 
dL  (0.012  millimol/liter)  (p  <  0.001), 
each  additional  percent  of  energy  from 
cis-monouhsatuvated  fat  was  predicted 
to  increase  HDL-C  by  0.34  mg/dL  (0.009 
millimol/liter)  (p  <  0.001)  and  each 
additional  percent  of  energy  from  cis- 
polyimsatm-ated  fat  was  predicted  to 
increase  HDL-C  by  0.28  mg/dL  (0.007 
millimol/liter)  (p  =  0.002). 


Comparison  with  the  observed  data 
showed  that  the  predicted  regression 
lines  explained  64  percent  of  the 
variation  in  changes  in  LDL-C  and  88 
percent  of  the  variation  in  changes  in 
HDL-C.  The  coefficients  of  Mensink  and 
Katan  (Ref.  65)  are  expressed  as 
substitution  of  each  type  of 
macronutrient  for  carbohydrate,  but  the 
coefficients  of  Katan  et  al.  (Ref.  62)  and 
Zock  et  al.  (Ref.  69)  are  expressed  as 
substitution  of  trans  fat  for  cis- 
monounsaturated  fat.  For  comparability 
with  the  coefficients  for  trans  fat,  we 
expressed  the  coefficients  of  Mensink 
and  Katan  in  terms  of  substitution  of 
each  type  of  macronufrient  for  cis- 
monounsaturated  fat.  As  stated  in  the 
November  1999  proposal  (64  FR  62746 
at  62769),  when  substituted  for  one 
percent  of  energy  from  cis- 
monounsaturated  fat,  saturated  fat 
raised  LDL-C  by  1.52  mg/dL,  cis- 
polyunsaturated  fat  lowered  LDL-C  by 
0.31  mg/dL,  and  carbohydrate  raised 
LDL-C  by  0.24  mg/dL.  When  substituted 
for  one  percent  of  energy  from  cis- 
monounsaturated  fat,  saturated  fat 
raised  HDL-C  by  0.13  mg/dL,  cis- 
polyunsaturated  fat  lowered  HDL-C  by 
0.06  mg/dL,  and  carbohydrate  lowered 
HDL-C  by  0.34  mg/dL.  We  then 
combined  these  coefficients  with  the 
coefficients  for  trans  fat,  to  obtain  the 
changes  in  lipoprotein  levels  with  trans 
fat  substituted  for  different 
macronutrients,  as  shown  in  table  9. 

Table  9  also  gives  examples  of 
changes  in  CHD  risk  with  replacement 
of  0.1  percent  of  energy  from  trans  fat 
by  different  macronutrients  and 
combinations  of  macronutrients.  Table  8 
shows  the  general  method  and 
illustrates  the  calculation  of  estimated 
changes  in  CHD  risk  with  replacement 
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of  tmns  fat  by  cis-monounsaturated  fat. 
To  account  for  each  type  of 
macronutrient  substitution,  we  used  the 
CQixesponding  factors  from  table  9  for 
changes  in  serum  lipids.  For  example, 
for  cis-polyimsaturated  fat,  table  9  gives 
the  factor.  1.81  mg  LDL-C/dL,  for 
replacemeni  of  1  percent  of  energy  from 
cis-polyimsatiu^ted  fat  by  trans  fat.  For 
Method  1,  based  on  changes  in  LDL-C, 
the  replacement  of  0.1  percent  of  energy 
from  trans  fat  with  the  same  percent  of 
energy  from  cis-polyimsatinated  fat 
would  decrease  CHD  risk  by  0.177 
percent  (-0.1  percent  of  energy  from 
trans  fat  x  1.81  mg  LDL-C/dL  per 
percent  of  energy  ftt)m  trans  fat  x  0.7 
percent  change  in  CHD  risk  per  mg  LDL- 
C/dL  X  1.4  adjustment  factor  for 
regression  dilution  =  -0.177  percent 
change  in  CHD  risk).  As  noted 
previously,  we  project  that,  due  to  trans 
fat  labeling,  trans  fat  will  be  replaced  by 
combinations  of  different  types  of  fatty 
acids  or  carbohydrate.  The  changes  in 


CHD  risk  associated  with  specific 
combinations  of  fatty  acids  or     ■ 
carbohydrate  are  shown  in  the  last  three 
data  coliunns.  The  first  four  data 
columns  show  the  change  in  CHD  risk 
associated  with  each  individual  type  of 
fatty  acid  and  carbohydrate.  The  column 
showing  trans  fat  replaced  by  100 
percent  saturated  fat  is  included  in  table 
9  for  completeness  in  illustrating  the 
data  and  methods  we  used  to  estimate 
changes  in  CHD  risk  with  different 
macronutrient  substitutions.  The 
inclusion  of  this  column  does  not 
indicate  that  FDA  projects  that  trans  fat 
will  be  replaced  by  100  percent 
saturated  fat,  or  that  FDA  would 
encoinage  such  an  inappropriate 
substitution.  Rather,  the  substitutions 
for  trans  fat  that  FDA  considers  most 
likely  are  shown  later,  in  table  10. 
As  mentioned  earlier,  and  in  the 
November  1999  proposal  (64  FR  62746 
at  62769),  the  economic  analysis  used 
changes  in  both  LDL-C  and  HDL-C  as  a 


second  method  to  quantify  the  effects  of 
trans  fat  intake  on  CHD  risk,  with  the 
noted  qualification  that  the  primary 
basis  for  the  rule  was  the  effect  of  trans 
fat  on  LDL-C.  To  allow  readers  to 
reproduce  all  of  our  estimated  changes 
in  CHD  risk,  table  9  shows  changes  in 
CHD  risk  based  on  Method  2,  LDL-C  and 
HDL-C,  as  well  as  Method  1,  LDL-C.  hi 
addition,  the  cells  that  show  a  decrease 
in  CHD  due  to  a  100  percent 
replacement  of  trans  fat  for  saturated  fat 
represent  the  relationship  between  HDL- 
C  and  CHD,  a  relationship  that  is  more 
imcertain  than  the  causal  relationship 
between  LDL-C  and  CHD.  FDA 
accounted  for  the  replacement  of  trans 
fat  with  different  combinations  of 
macronutrients  by  projecting  a  range  of 
changes  in  health  states  in  terms  of  life- 
years  gained,  niunber  of  cases  or  deaths 
avoided,  and  dollar  value  of  such 
benefits  (64  FR  62746  at  62771-62773). 


^Ta  ^--Summary  of  Changes  in  Serum  Lipids  and  CHD  Risk  With  DlFFERE^f^  Macronutrient  SuBSTiTUTioN«i 


Meicron- 
utnent 

Cis- 

mono'jnsaturated 

Fatty  Acid 

CJs- 

pdyunsaturated 

Fatty  Acid 

Saturated 
Fatty  Add 

Carbohydrate 

Halfcw- 
monounsaturated 

and  half  ds- 
poiyunsaturated 

Half  os- 
monounsaturated 
and  half  saturated 

Half  cats- 

nxKKXjnsaturated 

and  half 

Change  In 
Serum 

mg/dL  per 
1%  of  energy 

mg/dL  per 
1%  of  energy 

mg/dL  per  1%  of 
energy 

mg/dL  per  1% 
of  energy 

mg/dL  per  1%  of 
energy 

caroohydrate 

Lipid 
When  Re- 
placed by 
TVansFat 

mg/dL  per  1%  of 
energy 

mg/dL  per  1%  of 
energy 

LDL 

1.5 

1.81 

-0.02 

1.26 

1.66 

0.74 

1.38 

HDL 

-0.4 

-0.34 

-0.53 

-0.06 

-0.37 

-0.47 

-0.23 

B.  Change  in  CHD  Risk  With  Replacement  of  Trans  Fatty  Acids  By  Different  Types  of  Fatty  Acids  or 

Carbohydrate 


Macronutrient 

Cis- 
monounsatura- 
ted  Fatty  Acid 

Cis- 
polyunsat- 
urated Fatty 
Acid 

Saturated 
Fatty  Acid 

Cartxjhydrate 

Half  crs- 

monounsatura- 

ted  and  half 

ds- 

polyunsatura- 

ted 

Half  cts- 

monounsatura- 

ted  and  half 

saturated 

Halfos- 

Change  in  CDH  Risk  With 
Replaomenl  of  Trans  Fat 

Percent  per 
0.1%  of 
energy 

mooounsatura- 

Percent  per 
0.1%  of 
energy 

ted  and  half 

Percent  per 
0.1%  of 
energy 

cartx)hydrate 

Percent  per 
0.1%  of 
energy 

Percent  per 
0.1%  of 
energy 

1 

Percent  per 
0.1%  of 
energy 

Percent  per 
0.1%  of 
energy 

Method  I.LDL 

-0.147 

-0.177 

0.002 

-0.123 

-0.162 

-0.073 

-0.135 

HDL 

-0.140 

-0.119 

-0.186 

-0.021 

-0.130 

-0.163 

-0.081 

Method  2,  LDL  +  HDL 

-0.287 

-0.296 

-0.184 

-0.144 

-0.292 

-0.235 

-0.216 

_ 

(Comment  39)  As  described 
previously  in  this  document,  FDA 
received  numerous  comments  in 
support  of  the  November  1999  proposal. 
Several  of  these  conunents  noted 
specifically  that  labeling  of  trans  fat  has 
the  potential  for  substantial  public 


health  benefits.  A  number  of  conunents 
noted  that  consumption  of  trans  fat 
increases  the  risk  of  CHD  by  increasing 
total  blood  cholesterol  and  LDL-C.  and 
that  trans  fat  labeling  would  enable 
consumers  to  decrease  their  tmns  fat 
intake  and  therefore  decrease  their  risk 


of  CHD.  Some  comments  added  that, 
because  trans  fat  also  increases  the  risk 
of  CHD  by  decreasing  HDL-C,  therefore 
the  health  benefits  of  trans  fat  labeling 
would  be  greater  than  the  benefits 
associated  with  the  effect  of  trans  fat  on 
LDL-C  alone.  A  few  comments 
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specifically  stated  that  the  prospective 
studies  suggest  that  there  may  be  other 
biological  mechanisms  by  which  trans 
fat  contributes  to  CHD,  in  addition  to 
the  effects  of  trans  fat  on  LDL-C  and 
HDL-C.  These  comments  therefore 
supported  the  possibility  that  the  actual 
benefits  of  trans  fat  labeling  may  be 
greater  than  FDA's  estimate  using  either 
Method  1  (LDL-C)  or  Method  2  (LDl^ 
C  and  HDL-C). 

Other  comments,  which  were 
opposed  to  the  November  1999  proposal 
or  some  of  its  provisions,  questioned 
FDA's  conclusions  regarding  the  net 
health  benefits  of  trans  fat  labeling. 
Some  comments  stated  that  the 
potential  harm  to  the  public  remedied 
by  tmns  fat  labeling  was  not  sufficient 
to  outweigh  the  cost  burden  to  specific 
industries.  These  comments  suggested 
that,  although  trans  fat  was  shown  to 
increase  LDL-C  in  some  studies,  the 
evidence  was  inconclusive  on  how  to 
quantify  the  increase  in  LDL-C  and 
CHD  risk  due  to  trans  fat  intake  and  on 
whether  the  increase  in  LDL-C  and  CHD 
risk  due  to  trans  fat  intake  were  as  large 
as  those  due  to  saturated  fat.  These 
comreents  suggested  that  FDA's 
estimate  of  health  benefits  of  trans  fat 
labeling  was  too  high.  One  comment 
stated  that  it  is  premature  to  conclude 
that  tmns  fat  intake  lowers  hflDL-C 
because  many  intervention  studies 
showed  that  trans  fat  intake  causes  only 
a  small  decrease  or  has  no  effect  on 
HDL-C.  The  comment  implied  that 
consumption  of  trans  fat  may  not 
increase  CHD  risk  by  decreasing  HDL- 
C.  A  few  comments  cited  an  FDA 
statement  from  the  November  1999 
proposal  that  no  dose-response 
relationship  had  been  demonstrated 
between  trans  fat  intake  and  CHD  (64 
FR  62746  at  62752).  The  comments 
argued  that,  therefore,  it  is  not  possible 
to  project  quantitative  health  benefits 
due  to  trans  fat  labeling.  One  comment 
also  stated  that  the  health  benefits 
estimate  was  inaccurate  because  it  did 
not  account  for  either  other  CHD  risk 
factors,  such  as  obesity,  or  other  CHD 
prevention  efforts. 

A  few  comments  questioned  whether 
health  benefits  could  result  from  trans 
fat  labeling  because  the  in  the 
intervention  studies  the  intakes  of  trans 
fat  were  very  high  and  not 
representative  of  U.S.  intakes  of  about 
5.3  g/d  (3  percent  of  calories).  Some 
comments  stated  that,  even  if  trans  fat 
has  adverse  health  effects  at  higher 
levels  of  intake,  there  is  no  clinical 
evidence  that  lower  levels  of  intake, 
such  as  0.5  g  trans  fat  in  a  serving  of  a 
food  product,  has  any  adverse  effect. 
These  comments  therefore  questioned 
whether  health  benefits  could  result 


from  labeling  of  trans  fat  present  in 
relatively  small  amounts  in  individual 
foods.  Other  comments  suggested  that 
the  emphasis  on  trans  fat  in  the 
proposed  labeling  regulations  was  out  of 
proportion  to  the  emphasis  on  saturated 
fat,  because  the  overall  amount  of 
saturated  fat  in  the  diet  is  approximately 
five  times  that  of  trans  fat.  The 
comments  stated  that,  therefore, 
decreased  trans  fat  intake  has  much  less 
potential  for  lowering  CHD  risk  than 
does  decreased  saturated  fat  intake,  and 
this  should  be  considered  when 
estimating  the  health  benefits  of  trans 
fat  labeling. 

Regarding  the  comments  that 
questioned  whether  the  increase  in 
LDL-C  and  CHD  risk  due  to  trans  fat 
intake  could  be  quantified  and  whether 
the  increase  in  LDL-C  and  CHD  risk  due 
to  trans  fat  intake  were,  as  large  as  those 
due  to  saturated  fat,  FDA  stated  in  the 
review  of  the  science  in  the  1999 
proposal  (64  FR  62746  at  62753)  that  the 
available  studies  did  not  provide  a 
definitive  answer  about  whether  trans 
fat  has  an  effect  on  LDL-C  and  CHD  risk 
equivalent  to  saturated  fat  on  a  gram-for- 
gram  basis.  FDA  noted  that 
interpretation  of  the  intervention 
studies  is  complicated  because,  in  the 
individual  studies,  trans  fatty  acids 
replace  other  dietary  fatty  acids  that  also 
affect  serum  cholesterol  levels  (64  FR 
62746  at  62751).  This  evaluation  was 
based  on  a  review  and  analysis  of  the 
individual  studies,  it  was  not  done  for 
purposes  of  an  economic  analysis.  To 
overcome  the  difficulties  in  interpreting 
individual  intervention  studies,  in  the 
November  1999  proposal  FDA  used 
regression  equations  based  on  a  meta- 
analysis of  intervention  trials  to 
quantitatively  estimate  the  relationship 
between  trans  fat  and  LDL  (Refs.  62,  65, 
and  69)  in  its  calculation  of  the  health 
benefits  of  trans  fat  labeling  (64  FR 
62746  at  62768-62770).  As  noted  in 
section  IV  of  this  document,  and  in  the 
November  1999  proposal,  the  regression 
equations  do  predict  a  very  similar 
increase  in  LDL-C  with  each  one 
percent  of  energy  increase  in  either 
saturated  fat  or  trans  fat.  Thus,  table  9 
in  this  document  shows  that  the  change 
in  LDL-C  is  negligible  when  one 
percent  of  energy  from  trans  fat  is 
substituted  for  saturated  fat.  Therefore, 
FDA  disagrees  with  the  comments  that 
stated  that  the  increases  in  LDL-C  and 
CHD  risk  due  to  trans  fat  intake  could 
not  be  quantified  and  were  not  as  large 
as  those  due  to  saturated  fat  and  that 
FDA's  estimate  of  these  health  benefits 
of  trans  fat  labeling  was  too  high. 

Regarding  the  conunent  suggesting 
that  it  is  premature  to  conclude  that 
trans  fat  intake  lowers  HDL-C,  section 


rV  of  this  document  states  that  Federal 
Govemment.advisory  groups  (Refs.  88  to 
90,  140)  and  an  advisory  group  of  health 
professionals  (Ref.  91)  have  stated  that 
substitution  of  trans  fat  for  saturated  fat 
lowers  HDL-C.  Specifically,  the  Dietary 
Guidelines  2000  Advisory  Report  states 
that  trans  fatty  acids  tend  to  lower  a 
protective  form  of  serum  cholesterol 
(HDL  cholesterol)  (Ref.  88).  NCEP  2001 
states  that  randomized  clinical  trials 
show  that  when  trans  fatty  acids  are 
substituted  for  saturated  fatty  acids, 
HDL  cholesterol  levels  are  lower,  with 
a  dose  response  effect  observed  (Ref. 
89).  The  lOM/NAS  states  that  the 
preponderance  of  the  data  suggest  that 
hydrogenated  iat/trans  fatty  acids, 
relative  to  saturated  fatty  acids,  result  in 
lower  HDL  cholesterol  concentrations 
(Ref.  90).  AHA  2000  states  that  it  has 
been  established  that  dietary  trans- 
unsaturated  fatty  acids  can  increase  LDL 
cholesterol  and  reduce  HDL  cholesterol 
(AHA  2000,  p.  2300)  (Ref.  91). 
Therefore,  FDA  disagrees  with  the 
comment  that  it  is  premature  to 
conclude  that  trans  fat  intake  may  lower 
HDL-C.  As  described  in  Section  IV  of 
this  document,  although  FDA  did  not 
place  primary  reliance  upon  the 
relationships  among  trans  fat  intakes 
and  adverse  effects  on  HDL-C  and  CHD 
risk  in  deciding  that  nutrition  labeling 
was  warranted,  FDA  also  recognizes  this 
possible  relationship,  so  concerns  about 
possible  adverse  effects  cannot  be 
ignored.  Therefore,  we  used  changes  in 
both  HDL-C  and  LDL-C  as  a  second 
method  to  quantify  the  effects  of  trans 
fat  intake  on  CHD  risk,  with  the  noted 
qualification  that  the  primary  basis  for 
the  rule  was  the  effect  of  trans  fat  on 
LDL-C  (64  FR  62746  at  62769). 

Regarding  the  comments  discussing 
FDA's  statement  in  the  November  1999 
proposal  (64  FR  62746  at  62752)  that  no 
dose  response  relationship  had  been 
demonstrated  between  trans  fat  intake 
and  CHD,  this  statement  referred  to  the 
effect  of  trans  fat  on  CHD  risk  in  the 
observational  studies,  not  to  the  effect  of 
trans  fat  on  LDL-C  which  was  used  to 
estimate  the  health  benefits  in  Method 
1  (LDL-C)  and  Method  2  (LDL-C  and 
HDL-C).  FDA's  statement  was  a 
generalization  regarding  the 
observational  studies  overall,  including 
both  case  control  studies  and 
prospective  observational  studies. 
However,  the  four  large  prospective 
studies  did  all  show  dose-response 
relationships  between  trans  fat  intake 
and  CHD  risk,  but  in  two  of  the  studies 
the  dose-response  relationship  was  not 
statistically  significant  in  all  analyses. 
In  the  Nurses  Health  Study,  the  dose 
response  relationship  at  both  8  years 


^FederalRegister/Vol.  68.  No.  133/Friday,  July  11,  2003/Rules  and  Regulations 


41483 


and  14  years  of  followup  was  highly 
statistically  significant  (Refs.  21  and  38). 
In  a  Finnish  study,  the  dose  response 
relationship  of  trans  fat  with  risk  of 
CHD  death  was  significant  (p  =  0.004), 
but  was  not  significant  for  risk  of  major 
coronary  event  (p  =  0.158)  (Ref.  20).  In 
a  study  of  U.S.  men,  the  dose  response 
relationship  was  significant  after 
statistical  adjustment  for  major  CHD  risk 
factors  (p  =  0.01)  but  was  not  significant 
after  additional  adjustment  for  dietary 
fiber  (p  =  0.2)  (Ref.  19).  Therefore,  the 
prospective  studies  were  consistent 
with  a  dose-response  relationship, 
although  the  relationship  was  not 
statistically  significant  in  all  analyses. 
Moreover,  as  discussed  previously  in 
this  section,  FDA's  quantitative  estimate 
of  health  benefits  was  not  based  on  the 
prospective  studies,  but  was  based  on 
the  regression  equations  summarizing 
the  results  of  the  intervention  feeding 
studies  (tables  8  and  9  in  this  document 
and  64  FR  62746  at  62757-62770).  The 
regression  equations  summarizing  the 
effect  of  trans  fat  on  LDL-C  and  HDL- 
C  in  the  intervention  studies  did  show 
a  dose  response  relationship,  as 
discussed  in  the  November  1999 
proposal  and  noted  in  section  IV  of  this 
document.  Additionally,  the  regression 
equations  used  by  FDA  in  this 
document  and  in  the  November  1999 
proposal  were  for  purposes  of  making  a 
quantitative  estimate  of  the  health 
benefits  as  part  of  an  economic  analysis 
and  are  consistent  with  newer 
regression  equations  in  a  study 
published  in  2001  (Ref.  130).  Therefore, 
FDA  does  not  agree  with  the  conunent 
that  it  is  not  possible  to  calculate  health 
benefits  because  there  is  no  dose- 
response  relationship  for  the  adverse 
effects  of  trans  fat. 

FDA  disagrees  with  the  comment  that 
the  health  benefits  estimate  did  not 
account  for  other  CHD  risk  factors.  In 
the  health  benefits  estimate,  FDA  used 
the  factors  shown  in  table  8  to  calculate 
the  amoimt  of  CHD  risk  associated  with 
the  expected  amount  of  change  in  LDL- 
C  and  HDL-C.  These  factors  were 
derived  from  large  population  studies  of 
serum  lipids  and  CHD  risk,  in  which 
statistical  methods  accounted  for  other 
positive  and  negative  risk  factors  for 
CHD. 

Regarding  the  comment  about  the 
level  of  trans  fat  intake  in  the 
intervention  studies,  Section  IV  of  this 
document  explains  that,  because  of 
uncertainty  in  intake  estimates,  caution 
must  be  exercised  to'avoid  over- 
inteipretation  of  the  available  dietary 
intake  estimates  and  their  relationship 
to  the  tmns  fat  levels  used  in  the 
intervention  trials.  However,  in 
response  to  the  comment,  FDA  notes 


some  specific  examples  of  intervention 
studies  with  lower  tmns  fat  intake.  One 
example  is  the  study  of  Judd  et  al.,  1998 
(Ref.  34),  which  found  a  significant 
increase  in  LDL-C  with  a  difference  in 
trans  fat  intake  of  1.5  percent  of  calories 
between  the  trans  fat  test  diet  (3.9 
percent  of  calories  from  trans  fat)  and 
the  comparison  diet  (2.4  percent  of 
calories  from  trans  fat).  Another 
example  is  the  study  of  Lichtenstein  and 
coworkers  (Ref.  82)  which  studied  six 
test  diets  and  reported  a  positive 
coefficient,  i.e.,  a  linear  trend,  for  the 
association  of  the  change  in  LDL-C 
levels  among  diets  with  the  change  in 
trans  fat  intake  (including  trans  fat 
changes  of  0.4  percent  and  2.8  percent 
of  calories).  Such  a  linear  trend  does 
suggest  that  trans  fat  intakes  below  3 
percent  of  calories  may  influence  LDL- 
C  levels,  and  thus,  CHD  risk.  Therefore, 
significant  increases  in  LDL  were  found 
in  specific  intervention  studies  with 
trans  fat  intake  at  or  below  the  reported 
average  intake  for  the  U.S.  population. 

FDA  disagrees  with  the  comment  that 
disclosure  of  0.5  g  trans  fat  or  greater  in 
a  food  product  has  no  public  health 
importance  and  that  health  benefits  may 
not  result  from  labeling  of  trans  fat 
present  in  relatively  small  amount  in 
individual  foods.  As  described  earlier  in 
sections  III  and  V  of  this  document. 
FDA  does  not  need  to  demonstrate 
adverse  health  effects  of  0.5  g  trans  fat 
in  a  food  product  in  order  to  justify 
requiring  disclosure  of  0.5  g  trans  fat  on 
food  labels.  Rather.  FDA  determined 
that  the  consistent  provision  of  trans  fat 
information  on  foods  consumed 
throughout  the  day  is  of  public  health 
importance  and  can  assist  consumers  in 
maintaining  healthy  dietary  practices. 
Further.  FDA  has  determined  that  the 
absence  of  trans  fat  information  on 
foods  requiring  mandatory  labeling 
would  be  misleading.  However,  for  the 
purposes  of  economic  analysis,  the 
health  benefits  of  decreasing  trans  fat 
intake  by  0.5  g  can  be  estimated 
quantitatively.  In  a  2,000  calorie  diet. 
0.5  g  trans  fat  corresponds  to 
approximately  0.2  percent  of  energy. 
(This  correspondence  holds  because  1  g 
of  fat  =  9  kcal,  so  (0.5  x  9  x  100)/2000 
=  0.2  percent  of  energy).  Using  the 
factors  in  table  8,  replacement  of  0.2 
percent  of  energy  from  trans  fat  with  cis- 
monounsatinated  fat  would  decrease 
CHD  risk  by  0.29  percent  based  on  LDL- 
C  and  0.57  percent  based  on  LDL-C  and 
HDLf-C.  Because  CHD  is  so  common  in 
the  U.S.  population,  a  relatively  small 
decrease  in  risk  corresponds  to  a  large 
niunber  of  cases  and  deaths  avoided  and 
large  dollar  value  of  such  benefits,  as 
shown  in  the  example  in  section  IX.A  of 


this  document.  Awareness  of  trans  fat 
contributions  from  food  products 
containing  0.5  g  and  above  will  assist 
individual  consumers  in  maintaining 
healthy  dietary  practices,  reducing  the 
average  2.6  percent  of  energy  from  trans 
fat  consumed  throughout  the  day. 

FDA  agrees  with  Uie  comments  that 
average  satinated  fat  intake  in  the 
United  States  is  about  5  times  greater 
than  average  trans  fat  intake.  FDA  stated 
in  the  November  1 999  proposal  that  it 
did  not  want  to  distract  consumers  fitjm 
years  of  dietary  guidance  messages 
about  saturated  fat  (64  FR  62746  at 
62755).  But  the  potential  health  benefits 
fit)m  decreasing  trans  fat  intake 
compared  with  decreasing  saturated  fat 
intake  do  not  depend  solely  upon  the 
average  total  amount  of  each  in  the  diet. 
The  potential  health  benefits  also 
depend  upon  the  feasibility  of 
decreasing  intake  of  saturated  fat 
compared  with  trans  fat.  Average  U.S. 
saturated  fat  intake  in  1980  was  about 
13  percent  of  energy  and  decreased  to 
11  or  12  percent  of  energy  by  the  mid- 
1990s  (Ref.  113).  Many  additional  heart 
attacks  and  deaths  might  be  prevented 
if  saturated  fat  intake  could  be 
decreased  to  the  recommended  less  than 
10  percent  of  energy.  The  targeted 
decrease  in  saturated  fat  intake  of  one  or 
two  percent  of  energy  can  be  compared 
with  the  average  trans  fat  intake  of  2 
percent  of  energy  from  partially 
hydrogenated  fats  and  oils.  Labeling  of 
trans  fat  will  create  new  potential  for 
decreased  trans  fat  intake  by  providing 
an  incentive  to  food  manufacturers  to 
reduce  the  amount  of  trans  fat  in  their 
products  and  by  providing  consumers 
with  information  they  need  to  include 
trans  fat  content  in  their  food 
purchasing  decisions. 

(Comment  40)  Among  the  conunents 
that  supported  the  potential  public 
health  benefits  of  trans  fat  labeling, 
many  noted  that  benefits  would  result 
from  provision  of  trans  fat  information 
on  product  labels  so  that  consumers 
could  incorporate  this  information  into 
their  purchasing  decisions.  Several 
comments  also  specifically  noted  the 
likelihood  that  trans  fat  labeling  would      " 
result  in  reformulation  of  products  to  be 
lower  in  trans  fat.  and  suggested  that  the 
public  health  benefits  would  be  large 
because  reducing  trans  fat  intake  as  a 
result  of  reformulation  requires  little 
effort  by  consumers.  However,  some 
comments  did  not  agree  that  trans  fat 
labeling  would  be  read  or  understood  by 
consumers,  or  that  the  labeling  would 
affect  purchasing  decisions.  These 
comments  suggested  that  the  net  health 
benefits  of  trans  fat  labeling  would  be 
much  smaller  than  FDA's  estimate. 
Other  comments  did  not  agree  that 
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products  could  be  reformulated  in  a 
manner  that  would  result  in  net  health 
benefits.  Some  of  these  comments  stated 
that  tmns  fat  is  beneficial  because  foods 
with  trans  fat  replace  foods  with  higher 
amounts  of  satiuated  fat.  Some 
comments  stated  that  feasible 
reformulations  that  would  lower  trans 
fat  would  also  increase  saturated  fat, 
thereby  reducing  or  eliminating  health 
benefits.  Other  comments  emphasized 
that  manufacturers  need  competitive 
incentives  in  order  to  incur  the  costs  of 
reformulation,  and  did  not  agree  that  the 
Nutrition  Facts  panel  and  label  claims 
in  the  November  1999  proposal 
provided  sufficient  incentives  for 
reformulation. 

In  the  November  1999  proposal,  FDA 
based  its  estimate  of  health  benefits  on 
scenarios  of  projected  decreases  in  trans 
fat  intake  due  to  labeling  and 
reformulation.  As  summarized  in 
section  VI.C  of  this  document,  FDA 
received  specific  comments  regarding 
the  likely  decrease  in  trans  fat  intake 
due  to  expected  consumer  responses  to 
tmns  fat  labeling  and  due  to  the 
projected  amount  of  product 
reformulation.  Based  on  the  comments 
received,  on  the  provisions  of  this  final 
nUe  and  on  its  own  reevaluation,  FDA 
has  revised  its  estimate  of  the  expected 
decrease  in  trans  fat  intake  due  to 
labeling  (table  2,  section  VI.C).  Because 
of  imcertainties  regarding  the  magnitude 
of  consumer  response  to  trans  fat 
labeling  we  have  chosen  a  very  low 
estimate  of  consumer  response  to  the 
new  label,  a  decrease  of  0.1  percent  of 
trans  fat  intake  (section  VI.C).  As 
described  in  section  IV  of  this 
document,  current  dietary  guidance 
does  not  consider  trans  fat  to  be 
beneficial,  but  recommends  that  intake 
of  both  trans  fat  and  satiuated  fat  should 
be  limited.  When  products  containing 
partially  hydrogenated  fats  or  oils  are 
reformulated  to  lower  the  trans  fat 
content,  functionality  may  require  the 
reformulated  products  to  have  more 
satiu^ted  fat  than  the  original  product. 
However,  as  shown  in  a  number  of 
examples  included  with  comments,  the 
total  amount  of  saturated  fat  plus  trans 
fat  in  the  reformulated  product  is 
commoidy  lower  than  in  the  original 
product.  Substitution  of  the 
reformulated  product  for  the  original 
product  in  the  diet  woidd  have  net 
health  benefits  using  Method  1 ,  LDL-C, 
.  and  even  higher  health  benefits  using 
Method  2,  LDL-C  and  HDL-C.  FDA 
acknowledges  that  different  products 
have  different  functionality 
requirements  for  fats  and  oils,  and  the 
constraints  on  reformulation 
alternatives  are  different  for  tub  and 


stick  margarines  and  spreads,  household 
shortenings,  fiying  fats  for  snacks  and 
chips,  and  baking  fats  for  cookies, 
crackers,  cakes  and  other  baked  goods. 
FDA  has  summarized  specific 
conunents  regarding  reformulation 
alternatives  in  section  IX.C  of  this 
document,  has  taken  these  into  account 
in  projecting  the  expected  amount  of 
margarine  reformulation  (table  2),  and  is 
accounting  for  the  replacement  of  trans 
fat  with  different  combinations  of 
macronutrients  in  its  models  for 
calculating  changes  in  valuation  of 
health  states  in  section  IX.E.3  of  this 
document.  Therefore,  FDA  does  not 
agree  with  the  comments  that  feasible 
reformulations  would  eliminate  health 
benefits  by  increasing  saturated  fat.  In 
section  V  of  this  document,  FDA 
stressed  the  importance  of  providing 
information  on  trans  fat  on  the  nutrition 
label  to  assist  consumers  in  choosing 
healthier  diets.  As  described  in  section 
IX.E.3  of  this  document,  in  response  to 
comments  regarding  reformulation,  FDA 
recognizes  that  different  features  of  this 
final  rule  may  tend  to  either  increase  or 
decrease  the  incentives  for 
reformulation.  Therefore,  because  of  this 
uncertainty,  in  this  analysis  FDA  is 
using  a  deliberately  low  estimate,  10 
percent,  for  the  decrease  in  tmns  fat 
intake  due  to  margarine  reformulation. 
Also,  FDA  is  not  using  a  quantitative 
estimate  for  any  decrease  in  tmns  fat 
intake  due  to  reformulation  of  baked 
products  or  of  other  products  containing 
hydrogenated  fats  and  oils.  To  the 
extent  that  the  decrease  in  tmns  fat 
intake  due  to  reformulation  is  greater 
than  FDA's  estimate,  this  analysis  will 
underestimate  the  benefits  of  trans  fat 
labeling. 

(Comment  41)  As  sununarized  in 
section  rV.9  of  this  document,  one 
comment  recommended  that 
comparisons  of  the  health  effects  of 
saturated  fat  and  tmns  fat  should  be 
explicit  and  consistent  throughout  the 
final  rule.  The  comment  noted  that  in 
FDA's  November  1999  proposal,  the 
preliminary  regulatory  impact  analysis 
estimated  diat  the  effects  of  tmns  fat  and 
saturated  fat  on  LDL-C  were  similar  for 
a  given  percent  of  energy,  but  the  review 
of  the  science  did  not  make  a  gram-for- 
gram  comparison  of  the  effects  of 
satiuated  and  tmns  fat.  The  comment 
stated  that  if  there  is  vmcertainty  about 
the  comparative  effects  of  satiu°ated  fat 
and  tmns  fat  on  LDL-C,  then  this 
should  be  reflected  in  FDA's  estimate  of 
health  benefits.  The  comment  also  noted 
that,  in  the  preliminary  regulatory 
impact  analysis,  use  of  Method  2,  LDL- 
C  and  HDL-C,  would  approximately 
double  the  expected  health  benefits  of 


tmns  fat  labeling,  compared  with 
Method  1,  LDLr-C.  The  comment 
suggested  that  if  the  adverse  health 
effects  of  trans  fat  are  approximately 
double  those  of  saturated  fat,  this 
should  be  taken  into  account  in  the 
provisions  for  labeling  and  claims.  This 
comment  also  suggested  that  FDA  had 
misinterpreted  the  relative  risk  results 
of  the  prospective  observational  studies 
and  questioned  whether  these  studies 
actually  indicated  that  the  risk  of  CHD 
due  to  tmns  fat  intake  was  much  greater 
than  would  be  expected  due  to  LDL-C 
and  HDL-C.  According  to  the  conunents 
relative  risk  estimates  in  prospective 
studies  depend  on  the  base  risk  used  for 
comparisons.  Individuals  in  some  study 
groups,  such  as  the  Nurses  Health 
Study,  may  have  lower  overall  CHD  risk 
than  individuals  in  the  general 
population  because  the  participants  are 
volunteers  whose  lifestyles  may  be 
healthier  than  average.  A  systematic 
difference  between  the  study  and 
general  populations  may  result  in 
inaccuracies  when  the  relative  risk  from 
the  study  population  is  related  to  the 
absolute  risk  in  the  general  population. 

A  few  comments  to  the  November  15> 
2002,  notice  to  reopen  the  tmns  fat 
comment  period  questioned  the 
scientific  validity  of  certain  of  the 
observations  and  conclusions  in  the 
lOM/NAS  report.  The  comments  stated 
that  the  lOM/NAS  report  relied  upon  a 
regression  equation  in  an  article  by 
Ascherio  et  al.  (Ref.  83),  published  in 
the  NEJM,  for  its  observation  that  tmns 
fatty  acids  may  have  a  more  adverse 
effect  on  CHD  risk  than  saturated  fatty 
acids  and  for  its  conclusion  that,  similar* 
to  satiuated  fatty  acids,  there  is  a 
positive  linear  trend  between  tmns  fatty 
acid  intake  and  LDL-C  and  risk  of  CHD. 
The  comments  stated  that  the  Ascherio 
et  al.  article  was  a  commentary  that  was 
not  peer-reviewed  and  should  not  be 
accorded  the  weight  given  by  the  lOM 
report.  Additionally,  comments 
suggested  that  additional  research  is 
needed  to  establish  whether  there  is  a 
positive  linear  trend  between  tmns  fat 
intake  and  LDL-C.  The  comments 
asserted  that  there  may  be  an  alternate 
explanation -for  the  residts  described  by 
Ascherio  et  al.,  and  mentioned 
impublished  work  done  at  the 
University  of  Cincinnati.  The  comments 
did  not  mention  the  existence  of  any 
other  evidence  for  a  linear  trend 
between  tmns  fat  intake  and  LDL-C, 
and  implied  that,  in  the  absence  of  the 
Ascherio  article  (Rel.  83),  there  would 
be  no  basis  for  the  existence  of  such  a 
linear  trend. 

As  stated  in  section  IV.9  of  this 
document,  regardless  of  whether  FDA 
reviewed  the  effects  of  satiuated  fat  and 
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trans  fat  on  IDL-C  and  CHD  risk  for  the 
science  section  or  the  regulatory  impact 
section,  the  basic  conclusion  about 
those  effects  is  the  same.  That  is,  both 
trans  fatty  acids  and  saturated  fatty 
acids  raise  LDL-C  levels,  a  major  risk 
factor  for  CHD  risk.  FDA  did  state  in  the 
review  of  the  science  in  the  1999 
proposal  (64  PR  62746  at  62753)  that  the 
available  studies  did  not  provide  a 
definitive  answer  about  whether  tmns 
fat  has  an  effect  on  LDL-C  and  CHD  risk 
equivalent  to  saturated  fat  on  a  gram-for- 
gram  basis.  However,  as  stated 
previously  in  both  this  section  and 
section  IV  of  this  dociunent,  to 
overcome  the  difficulties  in  interpreting 
individual  intervention  studies,  in  the 
November  1999  proposal  FDA  used 
regression  equations  based  on  a  meta- 
analysis of  intervention  trials  to 
quantitatively  estimate  the  relationship 
between  trans  fat  and  LDL  (Refs.  62,  65, 
and  69)  in  its  calculation  of  the  health 
benefits  of  trans  fat  labeling  (64  FR 
62746  at  62768-62770).  The  regression 
equations  do  predict  a  very  similar 
increase  in  LDL-C  with  each  one 
percent  of  energy  increase  in  either 
saturated  fat  or  trans  fat.  The  regression 
equations  used  by  FDA  in  this 
document  and  in  the  November  1999 
proposal  are  appropriate  for  purposes  of 
making  a  quantitative  estimate  of  the 
health  benefits  as  part  of  an  economic 
analysis  and  are  consistent  vdth  newer 
regression  equations  in  a  study 
published  in  2001  (Ref.  130). 

As  previously  described  in  this 
section  and  in  section  IV  of  this 
document,  although  FDA  did  not  place 
primary  reliance  upon  the  relationships 
among  trans  fat  intakes  and  adverse 
effects  on  HDL-C  and  CHD  risk  in 
deciding  that  nutrition  labeling  was 
warranted,  FDA  also  recognizes  this 
possible  relationship,  so  concerns  about 
possible  adverse  effects  cannot  be 
ignored.  Therefore,  we  used  changes  in 
both  HDL-C  and  LDL-C  as  a  second 
method  to  quantify  the  effects  of  trans 
fat  intake  on  CHD  risk,  with  the  noted 
qualification  that  the  primary  basis  for 
the  rule  was  the  effect  of  trans  fat  on 
LDL-C  (64  FR  62746  at  62769).  As 
discussed  in  section  V  of  this  document, 
because  of  chemical  and  physiologic 
distinctions  between  satinated  and  trans 
fats,  the  agency  has  reconsidered  the 
position  that  the  two  fatty  acids  should 
be  declared  as  one  combined  entity. 
Declaration  of  the  amount  of  trans  fat  on 
a  separate  line  bom  satxuated  fat  on  the 
nutrition  label  is  consistent  with  the 
possibility  that  the  health  benefits  of 
trans  fat  labeling  may  be  due  to  changes 
in  LDL-C  alone  (Method  1),  or  to 


changes  in  both  LDL-C  and  HDL-C 
(Method  2). 

In  response  to  the  comment  about 
relative  risk  in  the  prospective  studies, 
FDA  acknowledges  that  relative  risk 
estimates  in  prospective  studies  will 
depend  on  the  base  risk  used  for 
comparisons  and  this  dependence  on 
base  risk  may  result  in  inaccuracies 
when  the  relative  risk  is  related  to  the 
absolute  risk  in  other  studies  or  in  the 
generaljpopulation.  However,  FDA  does 
not  agree  that  this  difference  would 
change  the  basic  conclusion  of  the 
prospective  studies,  that  the  CHD  risk 
associated  with  trans  fat  in  the    . 
prospective  studies  is  much  greater  than 
the  CHD  risk  expected  due  to  either 
Method  1  (LDL-C)  or  Method  2  (LDL- 
C  and  HDL-C).  In  the  14-year  foUowup 
of  the  Nurses  Health  Study  (Ref.  38),  the 
increased  risk  of  CHD  associated  with 
trans  fat  intake  compared  with 
carbohydrate  intake  was  more  than  ten 
times  the  increased  risk  for  the  same 
amount  of  saturated  fat  compared  with 
carbohydrate.  This  comparison  between 
trans  fat  and  satiuBted  fat  was  in 
contrast  to  the  prediction  based  on 
Method  1  (LDL-C)  or  Method  2  (LDL- 
C  and  HDL-C).  In  Method  1,  trans  fat 
would  be  predicted  to  be  associated 
with  about  the  same  increased  risk  as 
saturated  fat,  and  in  Method  2,  trans  fat 
would  be  predicted  to  be  associated 
with  about  twice  as  much  increased  risk 
as  saturated  fat,  comparing  both  with 
carbohydrate.  This  comparison  was 
within  a  single  study,  so  the  difference 
between  the  residts  of  this  study  and 
what  would  have  been  expected  due  to 
Method  1  or  2  cannot  be  attributed  to 
any  differences  in  baseline  risk  between 
studies.  Moreover,  although  participants 
in  large  prospective  studies  have 
different  baseline  risks  of  CHD,  the 
increased  risk  associated  with  known 
risk  factors  is  often  reasonably 
consistent  across  many  of  the  studies. 
For  example,  the  increased  CHD  risk 
associated  with  satiuated  fat  for  female 
nurses  fi-om  1980  to  1994  (Ref.  38)  was 
quite  similar  to  that  for  male  employees 
of  Western  Electric  Co.  fi-om  1958  to 
1976  (Ref.  67)  (64  FR  62746  at  62771). 
The  changes  in  CHD  risk  associated    ' 
with  total  cholesterol  and  HDL-C  for 
male  physicians  fi-om  1982  to  1987  was 
comparable  to  that  for  men  and  women 
from  Framingham,  MA  in  the  1970s 
(Ref.  131). 

A  meta-analysis  of  the  relative  risk  of 
CHD  associated  with  tmns  fat  intake 
was  recently  published  (Ref.  102).  The 
meta-analysis  used  the  results  of 
prospective  observational  studies  in 
four  cohorts:  Women  in  the  United 
States,  men  in  the  United  States,  men  in 
Finland,  and  men  in  the  Netherlands. 


The  resiUts  showed  a  pooled  variance- 
weighted  relative  risk  of  1.25  (95 
percent  confidence  interval  l.ll  to  1.40) 
for  CHD  associated  with  2  percent  of 
energy  intake  from  trans  fat.  For  0.1 
percent  of  energy  intake  from  trans  fat, 
the  meta-analysis  results  would  predict 
a  relative  risk  of  1.0112  (confidence 
interval  1.0052  to  1.0170).  That  is,  for 
0.1  percent  of  energy  intake  from  trans 
fat,  the  increase  in  CHD  risk  would  be 
1.12  percent  (confidence  interval  0.52  to 
1.70  percent).  In  comparison,  the  largest 
change  in  CHD  risk  shown  in  table  9, 
associated  with  0.1  percent  of  enei^ 
intake  from  trans  fat,  is  0.162  percent 
using  Method  1  and  0.292  percent  using 
Method  2.  Thus,  the  increase  in  CHD 
risk  for  0.1  percent  of  energy  intake 
from  trans  fat  based  on  a  meta-analysis 
of  prospective  studies  is  larger  than  the 
associated  CHD  risk  estimated  using 
either  Method  1,  LDL-C  or  Method  2, 
LDL-C  and  HDL-C.  (The  calculation  of 
relative  risk  at  different  levels  of  trans 
fat  intake  is  based  on  taking  the  natm-al 
logarithm.  For  2  percent  of  energy 
intake  from  tmns  fat,  the  estimated 
relative  risk  was  1.25.  The  coefficient  in 
the  logistic  regression  is  the  natural 
logarithm  of  1.25  =  0.223;  0.223/2  = 
0.1116,  the  coefficient  for  1  percent  of 
energy  from  trans  fat;  0.1116  x  0.1  = 
0.0112,  the  coefficient  for  0.1  percent  of 
energy  from  trans  fat;  the  antilogarithm 
of  0.0112  =  1.0112,  the  relative  risk 
associated  with  0.1  percent  of  enei^ 
from  trans  fat.) 

Thus,  FDA  disagrees  with  the 
comment  about  relative  risk  in  the 
prospective  studies,  and  maintains  that 
the  prospective  studies  do  suggest  that 
there  may  be  additional  mechanisms, 
besides  changes  in  LDL-C  and  HDL-C, 
by  which  trans  fat  contributes  to  CHD 
risk.  However,  as  discussed  previously 
in  this  section,  and  in  the  November 
1999  proposal  (64  FR  62746  at  62771). 
FDA  did  not  use  the  results  of  the 
prospective  studies  in  its  quantitative 
estimate  of  the  health  benefits  of  trans 
fat  labeling.  The  sole  use  of  the 
prospective  studies  was  to  suggest  that 
there  may  be  additional  mechanisms  by 
which  trans  fat  contributes  to  CHD.  The 
prospective  studies  thus  indicate  the 
direction  of  the  imcertainty  in  the 
benefits  estimate:  That  the  actual 
benefits  may  be  higher  than  the  benefits 
estimated  using  Methods  1  and  2. 

In  response  to  the  comments  about 
the  Ascherio  et  al.  regression  equation 
as  discussed  in  the  lOM/NAS  report 
(Ref.  140),  FDA  notes  that  according  to 
the  NEJM,  all  submissions  to  the  journal 
are  peer-reviewed  before  publication. 
The  comments  did  not  cite  any 
published  articles  questioning  the  1999 
Ascherio  et  al.  paper  (Ref.  83),  and  did 
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not  submit  data  from  the  unpublished 
work  that  the  conunents  asserted  could 
provide  an  alternate  explanation  for  the 
Ascherio  et  al.  results.  As  noted  in 
section  IV  of  this  document,  the  paper 
by  Ascherio  et  al.  is  not  the  only 
information  that  the  lOM/NAS  used  in 
concluding  that  trans  fatty  acid 
consumption  should  be  as  low  as 
possible  while  consuming  a 
nutritionally  adequate  diet  (see 
comment  3).  Additionally,  the  Ascherio 
paper  is  not  the  only  information  in  the 
lOM/NAS  report  that  supports  a 
positive  linear  trend  for  trans  fat  intake 
and  LDL-C  and  risk  of  CHD.  For 
example,  as  mentioned  previously  in 
this  section  (see  comment  39),  the  study 
of  Lichtenstein  et  al.  (Ref.  82),  using  six 
test  diets  at  different  levels  of  trans  fat    • 
intake,  found  a  positive  linear  trend  for 
trans  fat  intake  and  LDL-C  level.  In 
discussing  trans  fat  intake  and  HDL-C, 
the  lOM/NAS  report  references  work  by 
Zock,  Mensink,  and  Katan  (Refs.  69  and 
154).  These  papers  pertain  not  only  to 
HDL-C  but  also  to  LDL-C.  The  work  of 
Zock  and  colleagues  (Refs.  62,  69,  and 
154)  gives  one  regression  equation 
showing  a  positive  linear  trend  between 
trans  fat  intake  and  LDL-C  and  another 
regression  equation  showing  a  negative 
linear  trend  between  trans  fat  intake  and 
HDL-C. 

As  noted  in  section  IV  and  in  this 
section  of  this  document,  FDA's  primary 
rationale  for  trans  fat  labeling  is  the 
effect  of  trans  fat  intake  on  LDL-C. 
Additionally,  the  economic  analysis 
uses  changes  in  both  HDL-C  and  LDL- 
C  as  a  second  method  to  quemtify  the 
effects  of  trans  fat  intake  on  CHD  risk, 
with  the  noted  qualification  that  the 
primary  basis  for  the  rule  is  the  effect  of 
trans  fat  on  LDL-C.  Therefore,  as  stated 
in  the  November  1999  proposal  (64  FR 
62746  at  62770).  for  p\irposes  of 
economic  analysis  we  used  the 
equations  of  Zock  et  al.  (Refs.  62  and  69) 
to  estimate  the  effects  of  trans  fat  on 
LDL-C  and  HDL-C  separately  and  did 
not  use  the  equation  of  Ascherio  et  al. 
(Ref.  83),  which  estimates  the  positive 
linear  trend  between  trans  fat  intake  and 
the  hpid  ratio,  LDL/HDL.  FDA's  Method 
2,  using  the  equations  of  Zock  et  al. 
(Refs.  62  and  69)  for  changes  in  both 
LDL-C  and  HDL-C,  is  different  than  the 
method  of  Ascherio  et  al.  (Ref.  83), 
which  iises  changes  in  the  lipid  ratio, 
LDL/HDL.  However,  what  FDA's 
Method  2  and  Ascherio's  method  have 
in  common  is  that  they  each  provide  a 
quantitative  estimate  of  the  adverse 
effects  of  trans  fat  on  CHD  risk  using 
changes  in  both  LDL-C  and  HDL-C. 

As  stated  previously  in  this  section 
(see  comment  39),  the  regression 
equations  of  Zock  et  al.  (Ref.  69). 


showing  a  positive  linear  trend  between 
trans  fat  intake  and  LDL-C,  are 
consistent  with  newer  regression 
equations  in  a  study  published  in  2001 
by  MuUer  et  al.  (Ref.  130).  Thus,  there 
is  a  body  of  research,  including  the 
work  of  Ascherio  et  al.  (Ref.  83),  Zock 
et  al.  (Refs.  62,  69  and  154),  Lichtensteii> 
et  al.  (Ref.  82)  and  MuUer  et  al.  (Ref. 
130),  that  supports  the  existence  of  a 
linear  trend  for  trans  fat  intake  and 
LDL-C  levels,  consistent  with  the 
conclusions  of  the  lOM/NAS  (Ref.  140). 
As  discussed  in  the  lOM/NAS  report, 
the  existence  of  a  linear  trend  of 
saturated  fat  and  LDL-C  is  very  well- 
established,  as  shown  by  three  sets  of 
regression  equations  described  in  the 
lOM/NAS  report  (Ref.  140,  Figure  8-3, 
pp.  8-47  to  8-48).  Thus,  the  existence 
of  a  positive  linear  trend  for  trans  fat 
intake  and  LDL-C,  as  shown  by  a  body 
of  research  (Refs.  62,  69,  82,  83, 130, 
and  154)  and  recognized  by  the  lOM/ 
NAS  (Ref.  140)  is  not  unusual, 
considering  that  there  is  also  a  positive 
linear  trend  between  saturated  fat  intake 
and  LDL-C.  Therefore,  FDA  is  not 
convinced  by  the  comments  questioning 
the  existence  of  linear  trends  between 
trans  fat  and  lipid  levels.  FDA  finds 
that,  for  the  purposes  of  economic 
analysis,  it  is  appropriate  to  quantify  the 
health  benefits  of  trans  fat  labeling 
using  regression  equations  (Refs.  62  and 
69)  describing  a  positive  linear  trend 
between  trans  fat  intake  and  LDL-C  and 
a  negative  linear  trend  between  trans  fat 
intake  and  HDL-C. 

(Comment  42)  One  comment  stated 
that  FDA's  estimate  of  benefits  of  the 
November  1999  proposal  neglected  to 
account  for  the  overall  reductions  of 
mortality  and  morbidity  from  heart 
disease  that  have  been  occurring  in  the 
United  States  for  the  past  few  decades. 
According  to  the  comment,  FDA  should 
have  projected  the  future  reduction  in 
heart  disease  that  would  be  expected  in 
the  absence  of  labeling.  With  such  a 
projection,  the  baseline  for  heart  disease 
morbidity  and  mortality  would  be 
progressively  lower  over  time,  and  the 
numbers  of  heart  attacks  and  deaths 
avoided  due  to  trans  fat  labeling  would 
be  commensurately  reduced  compared 
with  FDA's  estimate.  One  comment 
stated  that  an  overall  decline  in  CHD 
from  1970  to  1990  coincided  with^ 
decline  in  intake  of  fat  and  saturated  fat. 
The  comment  stated  that  margarine 
intake  (per  person)  was  constant  during 
this  period.  Therefore,  the  comment 
concluded  that  substituting  margarine 
for  high  saturated  fat  and  cholesterol 
products  had  proved  beneficial  in 
decreasing  CHD. 

FDA  agrees  that  the  rate  of  heart 
disease  mortality  and  morbidity  in  the 


United  States  has  been  decreasing  for 
several  decades  (Refs.  132  and  133).  For 
example,  the  age-adjusted  death  rate 
from  CHD  declined  from  approximately 
290  per  100,000  in  1979  to  190  per 
100,000  in  1996  (Ref.  133).  However, 
because  the  risk  of  CHD  is  greater  at 
older  ages  and  the  U.S.  population  is 
aging,  the  decline  in  the  overall  (crude) 
CHD  death  rate  in  this  period  was  more 
modest,  from  approximately  225  per 
100,000  to  180  per  100.000.  Moreover, 
because  of  the  increase  in  the  total 
population,  the  decline  in  annual  CHD 
deaths  in  this  period  was  even  more 
modest,  from  approximately  550.000  to 
500,000,  about  a  10  percent  decrease 
over  17  years.  The  number  of  deaths 
was  fairly  level  during  the  period,  1992 
through  1996.  Thus,  the  baseline 
number  of  CHD  deaths,  as  opposed  to 
age-specific  rates,  has  historically 
declined  at  a  modest  rate,  and  has  been 
fairly  level  in  recent  years.  Therefore, 
FDA  did  not  correct  for  this  in  its 
projection  of  heart  attacks  and  deaths 
avoided  due  to  trans  fat  labeling.  In 
response  to  the  comment  about 
correcting  its  estimate  for  overall 
reductions  in  heart  disease  over  time, 
FDA  acknowledges  that,  if  the  actual 
number  of  CHD  deaths  declines  in  the 
future,  omitting  this  correction  would 
result  in  a  modest  overestimate  of  the 
health  benefits  of  trans  fat  labeling. 

Regarding  the  comment  about 
correlations  of  changes  in  dietary  intake 
with  declines  in  CHD  from  1970  to 
1992,  information  on  trans  fat  intake  is 
limited,  as  noted  in  section  IV  of  this 
document.  Therefore,  although 
margarine  intake  was  approximately 
constant,  it  is  not  known  whether 
overall  trans  fat  intake  increased, 
decreased  or  remained  the  same  during 
this  period.  Furthermore,  the  causes  of 
the  decrease  in  CHD  over  this  time 
period  have  not  been  identified. 
Decreases  in  CHD  risk  factors,  such  as 
serum  lipids,  and  decreases  in  saturated 
fat  intake  probably  played  a  role,  but  the 
relative  contributions  of  decreases  in 
various  risk  factors  and  changes  in 
medical  care  for  heart  attack,  patients  are 
not  adequately  explained  (Ref.  132). 
Therefore,  FDA  disagrees  with  the 
comment's  conclusion  that  time  trends 
in  CHD  incidence  demonstrate  a 
beneficial  effect  of  margarine  intake  on 
incidence  of  CHD. 

Based  on  the  conmients  received  and 
its  own  re-evaluation,  FDA  is  not 
making  any  changes  in  the  sample 
calculations  for  changes  in  CHD  risk 
(table  8)  or  in  the  factors  for  changes  in 
serum  lipids  and  the  examples  of 
changes  in  CHD  risk  and  the  factors  for 
changes  in  serum  lipids  with 
substitution  of  different  macronutrients 


Federal  Register / Vol.  68.  No,  133 /Friday,  July  11,  2003 /Rules  and  RegulaUons 


41487 


(table  9),  described  earlier  in  this 
section.  Earlier  in  this  section,  FDA  has 
revised  its  estimate  of  projected 
decreases  in  tmns  fat  intake  due  to 
labeling  (table  2)  and  discussed  the 
likely  substitutions  of  different  types  of 
fat  for  trans  fat.  Using  this  information, 
FDA  revised  the  expected  changes  in 
CHD  risk  due  to  trans  fat  labeling. 

As  shown  in  table  2,  a  0.0378  percent 
of  energy  decrease  in  trans  fat  intake  is 
expected  to  occur  by  the  effective  date 
of  the  rule.  Approximately  3  years  will 
be  needed  for  predicted  changes  in  tmns 
fat  intake  to  result  in  changes  in  CHD 
risk  (Ref.  137).  Table  10  shows  the 
decreases  in  CHD  risk  that  would  be 
expected,  3  years  after  the  effective  date, 
for  different  examples  of  macronutrient 
substitutions  for  trans  fat.  The  three 
specific  substitutions  shown  in  table  10 
are  those  that  FDA  used  to  represent  the 
range  of  likely  ingredient  substitutions 
for  trans  fat  in  margarine:  (1)  100 
percent  cis-monounsaturated  fat,  (2)  a 
mixture  of  50  percent  cis- 

Table  10.— Predicted  Changes 


monoimsatiu-ated  and  50  percent  cis- 
polyunsaturated  fat,  or  (3)  a  mixture  of 
50  percent  cis-monounsaturated  and  50 
percent  saturated  fat  (Ref.  73).  Table  10 
shows  that,  using  one  of  these  three 
substitutions,  the  predicted  decrease  in 
CHD  risk  would  range  from  0.027 
percent  to  0.061  percent  for  Method  1 
and  from  0.090  percent  to  0.110  percent 
for  Method  2. 

FDA  has  identified  these  likely 
substitutions,  but  recognizes  that  once 
reformulation  begins,  different 
combinations  of  ingredients  may 
emerge,  hi  order  to  estimate  the  health 
effects  of  reformulation,  however,  it  is 
less  important  to  identify  the  exact 
formulas  to  be  used  than  it  is  to  identify 
the  range  of  possible  changes  in  CHD 
risk.  To  estimate  the  potential  health 
benefits  from  the  reformulation  of 
margarine,  FDA  used  a  probabilistic 
model  with  a  distribution  of  effects 
based  on  the  distribution  of  possible 
changes  in  CHD  risk  associated  with  the 
three  ingredient  substitutions.  FDA  used 


a  distribution  rather  than  a  weighted 
average  because  we  did  not  know  which 
combination  was  most  likely,  or  what 
distribution  of  combinations  would 
emerge.  (The  formal  distribution  we 
used  was  a  BetaPERT,  which  uses  three 
points:  A  minimum,  an  intermediate, 
and  a  maximum.  The  model  used  the 
change  in  CHD  risk  for  a  mixture  of  50 
percent  cis-monounsaturated  and  50 
percent  saturated  fat  as  the  minimum, 
the  change  with  100  percent  cis- 
monounsaturated  fat  as  intermediate, 
and  the  change  for  a  mixture  of  50 
percent  cis-monounsaturated  and  50 
percent  cis-polyunsaturated  fat  as  the 
maximum.  The  mean  of  a  BetaPERT 
distribution  =  (minimiun  +  (4  x 
intermediate)  +  maximum)/6.) 

As  shown  in  table  10,  the 
probabilistic  model  of  substitutions  for 
tmns  fat  predicted  a  decrease  in  CHD 
risk  of  0.052  percent  using  Method  1 
and  0.106  percent  using  Method  2. 


IN  CHD  Risk  Due  to  Trans  Fat  Ubeling  According  to  Macronutrient 
Substitution  for  Trans  Fat 


Time  after 

Effective  Date  for 

Final  Rule^ 


3y. 


'ears 


Decrease  in  Trans 

Fat  Intake  (%  of 

Energy) 


0.0378 


Source  of 
Decrease 


Substitution  for 
Trans  Fat 


Percent  Decrease  in  CHD  Risk 


Consumer  choice 
and  margarine 
reformulation 


mono 


mono+  poly 


moTKH  sat 


Substitution  from 

probabilistic 

model. 


MettKXl  1,  LDL 


-0.056% 


-0.061% 


-0.027% 


-0.052% 


HDL 


-0.053% 


-0.049% 


-0.062% 


-0.054% 


MettKXJ  2,  LDL 
and  HDL 

^.108% 


-0.110% 


-0.090% 


-0.106% 


1  The  time  after  the  effective  date  for  tf,e  final  rule  includes  3  years  for  decreases  in  trans  fat  intake  to  result  in  changes  in  CHD  risk 
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Ajiproximately  3  years  will  be  needed 
for  predicted  changes  in  tmns  fat  intake 
to  result  in  changes  in  CHD  risk  (Ref. 
137).  Table  10  shows  that  the  0.0378 
percent  of  energy  decrease  in  tmns  fat 
intake  expected  to  occur  by  the  effective 
date  of  the  rule  will  result,  3  years  after 
the  effective  date,  in  a  0.052  percent 
decrease  in  CHD  risk  using  Method  1 
and  a  0.106  percent  decrease  in  CHD 
risk  using  Method  2.  FDA  estimated 
these  decreases  in  risk  using  a 
mathematical  model  that  accoimted  for 
the  three  likely  substitutions  for  tmns 
fat  in  reformulation  of  margarine  and 
direct  consumer  choice,  discussed 
previously.  Table  10  shows  the 
predicted  decrease  in  CHD  risk  for  each 
of  the  substitutions  separately,  and  the 
overall  estimate  from  the  mathematical 
modal. 


3.  Value  of  Changes  in  Health 

In  the  previous  sections,  FDA 
presented  potential  changes  in  food 
markets  because  of  this  final  rule  and 
described  calculations  of  the  decreases 
in  CHD  that  would  result  from  those 
market  changes.  Uncertainties  in  these 
analyses  include: 

•  The  size  of  consiuner  substitutions 
among  existing  products; 

•  The  amount  of  producer 
reformulation  to  avoid  losing  market 
shares; 

•  The  types  of  ingredient  substitutions 
producers  will  make  to  reduce  the 
amount  of  tmns  fat  in  their  products; 
and, 

•  The  decrease  in  CHD  that  will  result 
from  decreased  tmns  fat  in  the  diet. 

FDA  used  three  specific  substitutions 
to  represent  the  range  of  likely 


ingredient  substitutions  for  tmns  fat  in 
margarine:  (1)  100  percent  cis- 
monounsatiu^ted  fat,  (2)  a  mixture  of  50 
percent  cis-monoUnsaturated  and  50 
percent  cis-polyunsaturated  fat,  or  (3)  a 
mixtiu-e  of  50  percent  cis- 
monounsaturated  and  50  percent 
saturated  fat  (Ref.  73). 

FDA  estimated  the  benefits  from  the 
final  rule  for  two  methods.  The  two 
methods  give  low  and  high  estimates  of 
the  change  in  CHD  risk  brought  about  by 
changing  intakes  of  tmns  fat.  Method  1 
assumes  that  the  reduction  in  CHD  risk 
associated  with  reduced  tmns  fat 
intakes  comes  about  only  through  the 
reduction  in  LDL-C.  Method  2  assumes 
that  the  reduction  in  CHD  risk  comes 
about  through  a  combination  of 
reducing  LDL-C  and  increasing  HDL-C. 
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Method  2  results  in  higher  benefit 
estimates  than  Method  1. 

The  reduction  in  CHD  risk  is  highly 
uncertain  primarily  because  of  the 
difficulties  in  estimating  the  amount  of 
reformulation,  consumer  response,  and 
the  reduction  in  CHD  risk  due  to  a 
decrease  in  trans  intake.  Also,  these 
changes  will  occur  over  time  and  can  be 
affected  by  other,  unanticipated  events. 
FDA  dealt  with  the  uncertainty  by 
estimating  a  range  of  possible 
reductions  in  CHD  risk  associated  with 
the  final  rule.  The  low  and  high 
estimated  benefits  can  be  interpreted  as 
a  range  of  potential  effects.  When  we 
lacked  direct  evidence  on  imcertain 
values,  we  dealt  with  the  uncertainty  by 
choosing  values  that  generated  lower- 
bound  estimates  of  benefits.  This 
practice  and  the  evidence  in  the 
previous  section  both  imply  that  the 
actual  realized  benefits  may  exceed  the 
range  given  by  the  two  methods. 

a.  CHD  morbidity  and  mortality 
prevented.  FDA  calculated  the  benefits 
ft^m  the  final  rule  as  the  reduction 
(from  the  baseline)  in  CHD  multiplied 
by  the  value  of  preventing  both  fatal  and 
nonfatal  cases  of  CHD.  FDA  assumed 
that  the  cases  of  CHD  prevented  by  this 
rule  will  have  the  same  proportions  of 
fatal  and  nonfatal  cases  as  currently 
exist  in  the  population.  The  AHA 
estimates  that  1.1  million  heart  attack 
cases  of  CHD  occur  annually,  with  40 
percent  of  them  fatal  (Ref.  134).  The 
average  years  of  life  lost  per  fatal  case 
is  13,  or  8  years  discounted  to  the 
present  at  7  percent  or  1 1  years 
discounted  to  the  present  at  3  percent. 
FDA  used  these  estimates  as  the 
baseline  for  the  estimated  benefits.  The 
number  of  cases  varies  from  year  to 
■year,  so  FDA  treated  the  annual  number 
of  cases  as  a  distribution  with  a  mean 
equal"  to  1.1  million  (and  a  standard 
deviation  of  110,000).  FDA  applied  the 
estimated  decline  in  the  probability  of 
CHD  to  the  baseline  to  get  estimates  of 
the  number  of  cases  and  fatalities 
prevented  by  the  final  rule.  FDA  used 
these  estimates  in  the  analysis  for  the 
proposed  rule,  and  comments  on  this 
are  discussed  in  the  previous  section  on 
changes  in  health  states.  FDA  estimated 
the  effects  using  Method  1,  which 
considers  changes  only  in  UDL-C,  and 
using  Method  2,  which  considers 
changes  in  both  LDL-C  and  HDL-C. 

The  benefits  are  expected  to  begin  3 
years  after  the  effective  date.  The  3-year 
lag  occuxs  because  a  dietary  change 
takes  several  years  to  begin  to  affect  the 
CHD  risk  (Ref.  13  7)* With  Method  1, 
FDA  estimated  that  3  years  after  the 
effective  date,  the  final  rule  would 
annually  prevent  600  cases  of  CHD  and 
240  deaths.  Preventing  240  deaths 


would  annually  save  about  1 ,920 
discoimted  life  years  (240  deaths  x  8 
years)  using  a  7  percent  discount  rate, 
or  2,640  discounted  life  years  (240 
deaths  x  11  years)  using  a  3  percent 
discount  rate.  With  Method  2,  FDA 
estimated  that  3  years  after  the  effective 
date,  the  final  rule  would  annually 
prevent  1,200  cases  of  CHD  and  480 
deaths,  saving  about  3,840  discoimted 
life  years  (480  deaths  x  8  years)  using 
a  7  percent  discount  rate,  or  5,280 
discounted  life  years  (480  deaths  x  11 
years)  using  a  3  percent  discount  rate. 
Because  the  association  between  trans 
fat  consumption  and  CHD  through 
changes  in  LDL-C  is  more  conclusive, 
the  benefits  estimated  using  Method  1 
should  be  regarded  as  more  certain  than 
the  benefits  estimated  using  Method  2. 

For  nonfatal  cases,  FDA  estimated  the 
cost  to  be  the  sum  of  the  medical  costs, 
the  cost  of  functional  disability,  and  the 
cost  of  pain  and  suffering.  The 
functional  disability,  and  pain  and 
suffering  combine  to  reduce  the  quality 
of  life  for  victims.  In  a  recent  study. 
Cutler  and  Richardson  (Ref.  77) 
estimated  from  National  Center  for 
Health  Statistics  data  that  the  quality 
adjusted  life  year  for  a  CHD  survivor 
was  0.71,  which  indicates  that  the 
aimual  loss  to  the  victim  is  0.29  quality 
adjusted  years.  This  loss  represents  the 
combined  effects  of  functional  disability 
and  pain  and  suffering.  FDA  assumed 
that  the  loss  lasts  for  13  years,  or  8.4 
discounted  years.  FDA  did  not  estimate 
the  extent  to  which  nonfatal  cases 
reduce  life  expectancy  or  increase  other 
health  costs.  Because  nonfatal  cases 
probably  do  have  these  effects,  FDA 
may  have  underestimated  the  health 
benefits  from  preventing  nonfatal  cases. 

The  medical  costs  for  nonfatal  CHD 
are  also  important.  The  American  Heart 
Association  estimates  that  the  cost  of  a 
new  event  is  about  $22,700  and  the  total 
annual  costs  are  $51.1  billion  (Ref.  75). 
ff  1.1  million  cases  lead  to  $22,700  per 
case,  then  all  theses  cases  cost  about  $25 
billion.  The  remaining  13.9  million 
cases  average  about  $1 ,900  per  year 
(($51.1  billion  -  $25  billion)  /13.9 
million).  FDA,  therefore,  estimated 
medical  costs  per  case  as  $22,700  in  the 
first  year  and  about  $1,900  per  year 
thereafter. 

The  total  cost  per  nonfatal  case  is  the 
sum  of  lost  quality-adjusted  life  years 
multiplied  by  $100,000  per  life  year 
plus  the  medical  costs  of  $22,700  plus 
$1,900  per  year  times  the  discounted 
life  years.  FDA  estimated  the  morjjidity 
cost  per  case  to  be  about  $282,000  ((0.29 
X  $100,000  x  8.4)  +  ($1,900  x  8.4)  + 
$22,700). 

b.  Value  of  CHD  morbidity  and 
mortality  prevented.  In  a  May  30,  2003 


Memorandum  to  the  President's 
Management  Council,  OIRA 
Administrator  John  D.  Graham 
recommended  that  agencies,  when 
performing  benefit  cost-analysis,  present 
results  using  both  VSL  and  VSLY 
methods.  Below  we  present  estimates 
using  both  methods.  The  Memorandum 
also  recommends  that  agencies  present 
analyses  with  larger  VSLY  estimates  for 
senior  citizens.  Since  many  of  the 
beneficiaries  of  this  final  rule  are  senior 
citizens,  larger  VSLY  values  than  the 
ones  we  have  used  will  increase  benefits 
further. 

FDA  therefore  estimates  the  benefits 
of  this  rule  using  two  approaches  that 
reflect  different  methods  used  in  the 
economics  literature.  First,  it  calculates 
benefits  as  the  extensions  to  longevity 
multiplied  by  the  value  of  such 
increases  in  life-years  gained,  plus  the 
number  of  nonfatal  cases  prevented 
multiplied  by  the  costs  of  nonfatal 
cases,  plus  the  savings  in  medical  costs 
associated  with  reductions  in  nonfatal 
CHD.  Its  second  calculation  is  like  the 
first,  except  that  it  values  reductions  in 
mortality  risk  as  the  number  of 
statistical  deaths  prevented  multiplied 
by  the  willingness  to  pay  to  reduce  the 
risk  of  death  (rather  than  the  extensions 
to  longevity  multiplied  by  the  value  of 
increases  in  life-years  gained),  and 
calcidates  the  value  of  reducing  the 
number  of  nonfatal  cases  as  simply  the 
savings  in  medical  costs.  This  section 
presents  these  two  approaches  in  turn, 
beginning  with  benefits  as  the 
extensions  to  longevity  multiplied  by 
the  value  of  such  increases  in  life-years 
gained,  plus  the  prevented  costs  of 
nonfatal  cases  and  medical  costs. 

Under  the  first  approach,  FDA 
estimated  the  costs  of  nonfatal  cases  to 
be  the  siun  of  the  medical  costs,  the  cost 
of  functional  disability,  and  the  cost  of 
pain  and  suffering.  The  functional 
disability,  and  pain  and  suffering 
combine  to  reduce  the  quality  of  life  for 
victims.  In  a  recent  study,  Cutler  and 
Richardson  (Ref.  77)  estimated  from 
National  Center  for  Health  Statistics 
data  that  the  quality  adjusted  life  year 
for  a  CHD  survivor  was  0.71.  which 
indicates  that  the  annual  loss  to  the 
victim  is  0.29  quality  adjusted  years. 
This  loss  represents  the  combined 
effects  of  functional  disability  and  pain 
and  suffering.  FDA  assumed  that  the 
loss  lasts  for  13  years,  or  8.4  discoimted 
years  (discounted  at  7  percent)  and  10.6 
discounted  years  (discounted  at  3 
percent).  FDA  did  not  estimate  the 
extent  to  which  nonfatal  cases  reduce 
life  expectancy  or  increase  other  health 
costs.  Because  nonfatal  cases  probably 
do  have  these  effects,  FDA  may  have 
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underestimated  the  health  benefits  from 
preventing  nonfatal  cases. 

There  are  also  medical  costs  for 
nonfatal  cases  of  CHD.  The  American 
Heart  Association  estimates  that  the  cost 
of  a  new  CHD  case  is  about  $22,700  and 
the  total  annual  costs  are  $51.1  billion 
(Ref.  75).  If  1.1  million  cases  lead  to 
$22,700  per  case,  then  all  these  cases 
cost  about  $25  bilhon.  The  remaining 
13.9  million  cases  average  about  $1,900 
per  year  {($51.1  billion  -  $25  billion) 
/13.g  million).  FDA,  therefore,  estimated 
medical  costs  per  case  as  $22,700  in  the 
first  year  and  about  $1,900  per  year 
thereafter. 

Under  the  first  approach,  the  total 
cost  per  nonfatal  case  is  the  sum  of  lost 
quality-adjusted  life  years  midtiplied  by 
a  value  per  life  year  plus  the  medical 
costs  of  $22,700  plus  $1,900  per  year 
times  the  discounted  life  years.  FDA 
estimates  the  morbidity  cost  per  case  to 
be  about  $282,000  ((0.29  x  $100,000  x 


8.4)  +  ($1,900  X  8.4)  +  $22,700), 
assiuning  a  value  of  $100,000  per  - 
quality-adjusted  life  year  (VSLY). 

hi  the  first  approach,  FDA  uses  a 
range  to  estimate  the  value  of  an 
additional  year  of  life  to  reflect  the 
imcertainty  in  the  literatiue.  As  a  lower 
bound.  FDA  uses  $100,000  per  (quality- 
adjusted)  statistical  life  year.  Cutler  and 
Richardson  (Ref.  71)  use  a  similar 
estimate,  and  Garber  and  Phelps  (Ref. 
157)  conclude  that  estimates  of  the 
value  of  a  life  year  are  about  twice  the 
level  of  income,  though  they  present  a 
broad  range  to  reflect  imcertainty 
associated  with  risk  aversion  and 
discount  rates.  Updating  Garber  and 
Phelps'  estimates  suggests  that  $100,000 
per  life  year  is  a  reasonable  estimate, 
given  that  median  family  income  in 
2002  was  about  $51,000  (Ref.  158). 
Moreover,  this  estimate  is  close  to  the 
estimate  used  in  FDA's  economic 
analysis  of  the  regulations 


implementing  the  1990  amendments. 
FDA  received  no  public  conunents  on 
that  estimate.  To  reflect  other 
underlying  literatiue,  and  following 
suggestions  from  other  Federal  agencies, 
we  begin  with  an  estimate  of  the  value 
of  a  statistical  life  (VSL)  of  $6.5  million. 
This  estimate  is  consistent  with  the 
survey  by  Viscusi  and  Aldy  (Ref.  159) 
on  the  premium  for  risk  observed  in 
labor  markets.  Annuitizing  this  value 
over  35  years  at  3  percent  and  at  7 
percent  discoimt  rates,  as  is  consistent 
with  0MB  guidance,  implies  estimates 
of  a  value  of  an  additional  year  of  life  . 
of  about  $300,000  and  $500,000. 
Therefore,  table  11a  shows  estimated 
benefits  for  three  estimates  of  VSLYs: 
$100,000,  $300,000  and  $500,000.  for 
both  of  the  methods  of  estimating  gains 
in  life  years.  Total  benefits  differ  from 
mortality-related  benefits  by  including 
the  value  of  reduced  morbidity  and 
health  care  costs. 


Table  11  a.— Benefits  for  Different  Values  of  Statistical  Ufe  Years 


Value  of  Statis- 
tical Life  Years 

Discount 
Rate 

Number  of  Discounted  Life  Years 
Gained 

Mortality  Related  Benefits  Estimated  In 
Year  3  After  the  Effective  Date  and  An- 

Total Benefits  (in  millions) 

Gained 

MetfK>d1 

Method  2 

nually  Thereafter  (in  millions) 

Method  1 

Method  1 

Method2 

Method  2 

$100,000 

7  percent 

1.920 

3,840 

$192 

$384 

$234 

$477 

$300,000 

3  percent 

2,640 

5,280 

$792 

$1,584 

$968 

$1,973 

$500,000 

/percent 

1.920 

3.840 

$960 

$1,920 

$1,127 

$2  295 

fill  applying  the  second  approach  to 
calculating  benefits,  FDA  assumes 
values  of  a  statistical  life  of  $5  million 
and  $6.5  million.  These  values  represent 
reasonable  centi-al  tendencies  for  a 
larger  range  of  VSL  estimates  reported 
in  the  literattue:  $1  milUon  to  $10 
million  (Ref.  159).  The  two  values  FDA 


uses  here  are  also  consistent  with  one 
reasonable  interpretation  of  studies  of 
willingness  to  pay  to  reduce  mortality 
risks  (Refs.  159  and  160).  FDA  uses  the 
lower  value  to  reflect  the  fact  that  many 
of  the  estimates  of  willingness  to  pay  to 
reduce  mortality  risk  fit)m  papers  not 
surveyed  by  Viscusi  and  Aldy  are 


relatively  low.  Table  llB  shows  the 
annual  benefits  estimated  in  this  way 
for  the  two  different  VSLs  using  both  a 
3  and  7  percent  discount  rate.  The  totals 
in  the  final  2  columns  of  the  table  are 
discounted,  so  direct  multiplication  of 
the  previous  columns  does  not  give  the 
totals  in  the  final  columns. 


TABLE  11  B.-BENEFITS  FOR  DIFFERENT  VALUES  OF  STATISTICAL  UFE  AND  DISCOUNT  RATES 


VSL  and  Discount  Rate 


Expected  Deaths  Averted 


$5,000,000  (3%) 


$6,50a000  (3%) 
$5,000,000  (7%) 
$6,500,000  (7%) 


Method  1 


240 


Method  2 


480 


Average  Med- 
ical Costs  per 
Nonfatal  Case 


Expected  h4onfatal  Cases 
Averted 


Method  1 


$43,000 


$43,000 


$39,000 


$39,000 


360 


Method  2 


720 


Total  Benefits  Estimated  in 

Year  3  After  the  Effective  Date 

and  Annually  Thereafter  (in 

millions) 


Methodi 


$1,112 


$1,442 


$991 


$1,285 


Method2 


$2,225 


$2,884 


$1,962 


$2,570 


F.  Overrievf  of  Benefits  and  Costs 

To  provide  an  overview  of  this 
analysis,  we  can  compare  the  estimated 
total  benefits  and  costs  and  summarize 


the  sources  of  information  used  in 
making  these  estimates. 


1.  Simunary  of  Benefits  and  Costs 

Table  12  shows  the  timing  of  the 
discounted  benefits  and  costs  estimated 
for  this  nde.  as  well  as  the  totals.  The 
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benefits  reported  in  table  12  are  based 
ona  VSLY  of  $300,000  and  a  discount 
rate  of  3  percent.  The  effectiveness  of 
this  final  rule  can  also  be  seen  in  the 
relatively  low  cost  per  life  year  saved. 
For  example,  if  we  express  the  one  time 


costs  as  annualized  cost  over  20  years 
(discounted  at  3  percent),  the  mediiun 
cost  estimate  in  table  12  comes  to  about 
$12  million  per  year.  With  Method  1, 
the  cost  per  life  year  saved  would  be 
about  $4,500  ($12  million/2,600  life 


years).  These  ratios  would  be  even 
lower  if  we  included  the  quality- 
adjusted  life  years  associated  with 
nonfatal  cases.  The  deaths  prevented 
alone  demonstrate  the  effectiveness  of 
this  final  rule. 


Table  12.— Summary  of  Costs  and  Benefits  by  Year  after  Publication,  Discounted  to  Effective  Date,  in 

Millions  of  Dollars 


Years  After 
Publication 

Effective  Date 

2 

3 

4 

5 

6 

7 

Cummulative 

Total  as  of 

Year  20 

Costs 

Low 

Medium 

High 

$139 
$185 
$275 

none 
none 
none 

none 
none 
none 

none 
none 
none 

none 
none 
none 

none 
none 
none 

$139 
$185 
$275 

Benefits 

Method  1 

Annual 
Cumulative 

none 

none 

none 

$968 
$968 

$940 
$1,908 

$913 
$2,821 

$13,130 

Method  2 

Annual 
Cumulative 

none 

none 

none 

$1,973 
$1,973 

$1,916 
$3,889 

$1,860 
$5,784 

$26,757 

2.  Summary  of  Information  Sources 

Table  12A  summarizes  the  inputs, 
data  soiu-ces,  and  assumptions  used  in 

Table  12a.- 


the  Final  Regulatory  Impact  Analysis  for 
this  final  rule. 


-Summary  of  Inputs,  Data  Sources,  and  Assumptions. 


Name  of  Input 

Value  or  Distribution  Used 

Type  of  Estimate 

Source  of  Data  or  Assumption 

Current  trans  fat  intake^ 

Total  intake,  2.55%  of  en- 
ergy; intake  from  hydro- 
genated  fat,  2.03%  of  en- 
ergy (table  1  of  this  docu- 
ment). 

FDA's  best  estimate  from 
available  data. 

USDA  trans  fat  food  composition  database, 
(Ref.  40);  USDA  food  group  data  from  CSFII. 
1994-96,  (Ref.  115). 

- 

Adjustment  of  trans  fat  in- 
take for  current  level  of 
margarine  reformulation. 

0.063%  of  energy,  decrease 
in  cun-ent  amount  of  trans 
fat  intake  from  margarine 
(table  2  of  this  document). 

FDA's  best  estimate  from 
available  data. 

1 5%  decrease  in  current  amount  of  trans  fat  in- 
take from  margarine  based  on  industry  com- 
ments on  proposed  rule. 

Change  in  trans  fat  intake 
due  to  margarine  reformu- 
lation. 

0.0359%  of  energy  decrease 
(table  2  of  this  document). 

Low  assumption  based  on 
uncertainty. 

Assume  10%  decrease  in  remaining  trans  fat 
from  margarine. 

Change  in  trans  fat  Intake 
due  to  consumer  choice. 

0.0019%  of  energy  decrease 
(table  2  of  this  document). 

Low  assumption  based  on 
uncertainty. 

Assume  0.1%  decrease  in  remaining  trans  fat 
intake  from  hydrogenated  fat  after  margarine 
refonnulation. 

Overall  change  in  trans  fat 
intake  due  to  labeling. 

0.0378%  of  energy  decrease 
(tables  2  and  10  of  this 
document). 

Low  assumption  based  on 
uncertainty.  Excludes  pos- 
sible reformulation  of  prod- 
ucts other  than  margarine. 

Sum  of  two  previous  values. 

Number  of  products  to  be 
tested. 

154,000  (table  3  of  this  doc- 
ument). 

High  estimate  based  on  un- 
certainty. Includes  many 
products  that  have  already 
been  tested. 

Main  data  sources:  RTI  labeling  cost  model 
(Ref.  129)  for  number  of  products  likely  to  be 
affected  and  our  judgement  about  what  cat- 
egories of  products  are  likely  to  be  affected. 

Per  product  cost  of  testing. 

$261  to  $371  (table  4  of  this 
document). 

Data. 

RTI  labeling  cost  model,  Ref.  129.     • 
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Table  12a.— Summary  of  Inputs,  Data  Sources,  and  Assumptions— Continued 


Name  of  Input 


Percent  of  SKU  label 
changes  tfiat  can  be  co- 
ordinated with  scheduled 
labeling  changes. 


Per  product  category  cost  of 
nalabeltng. 


Number  of  margarines  refor- 
mulated. 


Per  product  cost  of  refonnu- 
lation. 


Overall  change  in  CHD  risk 
per  change  in  trans  fat  in- 
take. 


Overall  change  in  CHD  risk 
per  change  in  trans  fat  in- 
take. 


Change  in  LDL-C  with 
change  in  trans  fat  intake. 


Vakje  or  Distributbn  Used 


84%  of  branded  SKUs,  50% 
of  private  label  SKUs. 


Varies  (table  5  of  this  docu- 
merrt). 


30  (table  6  of  this  docu- 
n^ent). 


$440,000  (table  6  of  this 
document). 


0.147%  decrease  in  CHD 
risk  per  0.1%  of  energy 
decrease  in  trans  fat  in- 
take. Method  1  (table  8  of 
this  document)' 


0.287%  decrease  in  CHD 
risk  per  0.1%  of  energy 
decrease  in  trans  fat  in- 
take. Method  2  (table  8  of 
this  document). 


Change  in  HDL-C  with 
change  in  trans  fat  intake. 


Changes  in  LDL-C  and  HDL- 
C  with  substitutions  of 
other  macronutrients  for 
trans  fat. 


Changes  in  CHD  risk  with 
changes  in  LDL-C. 


1 .5  mg/dL  per  1%  of  energy 
from  trans  fat  substituted 
for  cis-monounsaturated 
fat  (table  8  of  this  docu- 
ment). 


Type  of  Estimate 


FDA  interpolation  of  informa- 
tion on  24  and  36  month 
compliance  period  propor- 
tkms. 


Data. 


Low  assumption  based  on 
uncertainty. 


Data. 


Low  estimate,  assuming 
change  in  CHD  risk  is  en- 
tirety through  effect  of 
trans  fat  on  LDL-C. 


Intermediate  estimate,  as- 
suming change  in  CHD 
risk  is  through  effect  of 
trans  fat  on  both  LDL-C 
and  HDL-C.  Excludes 
ottier  possible  mecha- 
nisms linking  trans  fat  to 
CHD  risk. 


Source  of  Data  or  Assumptk>n 


RTI  lat>eling  cost  model,  Ref.  129. 


RTI  labeling  cost  model,  Ref.  129. 


Assume  10%  of  margarine  products  reformu- 
late. 


Industry  supplied  information  (64  FR  62745  at 
62782,  November  17,  1999). 


Multiply  change  in  trans  fat  intake  by  factors 
betow:  -0.1%  x  1.5  x  0.7  x  1.4  =  -0.147%.  de- 
crease in  CHD  risk. 


Data. 


-0.4  mg/dL  per  1%  of  energy 
from  trans  fat  substituted 
for  cis-monounsaturated 
fat  (table  8  of  this  docu- 
ment). 


Data. 


Various  coefficients  shown 
in  table  9  of  this  docu- 
ment. 


FDA's  best  estimate  from 
available  data. 


Changes  in  CHD  risk  with 
changes  in  HDL-C.  . 


Adjustment  for  regression  di- 
lutkjn. 


Overall  change  in  CHD  risk 
due  to  lat>eling. 


0.7%  increase  per  1  mg/dL 
increase  in  LDL-C  (table  8 
of  this  document). 


2.5%  increase  per  1  mg/dL 
decrease  in  HDL-C  (table 
8  of  this  document). 


Data. 


Multiply  change  in  trans  fat  intake  by  factors 
below:  -0.1%  x  -0.4  x  -2.5  x  1.4  =  -0.140%,' 
decrease  in  CHD  risk  due  to  change  in  HDL- 
C.  Add  to  result  from  Method  1;  -0.147%  +  (- 
0.140%)  =  -0.287%.  decrease  in  CHD  risk. 
Method  2. 


Published  meta-analyses,  Refs.  62  and  69. 


Published  meta-analyses.  Refs.  62  and  69. 


Published  meta-analyses,  Ref.  65.  combined 
with  meta-analyses  in  Refs.  62  and  69. 


Published  meta-analyses.  Refs.  59,  60,  and  61. 


Data. 


Factor  of  1 .4  increase  in  re- 
lationship of  change  in 
CHD  risk  with  changes  in 
LDL-C  and  HDL-C  (table  8 
of  this  document). 


-0.052%.  Method  1,-0.106^i, 
Method  2  (table  10  of  this 
document). 


Data. 


Factors  above  combined  with 
prot>abilistic  model  to  ac- 
count tor  macronutrient 
substitutions. 


Published  meta-analyses,  Refs.  59,  60.  and  61 . 


Published  data;  Ref.  64. 


BetaPERT  distributwn,  using  the  change  in 
CHD  risk  for  a  mixture  of  50%  cis- 
monounsaturated  and  50%  saturated  fat  as 
the  minimum,  the  change  with  100%  cis- 
monounsaturated  fat  as  intermediate,  and  tfie 
change  for  a  mixture  of  50%  cis- 
monounsaturated  and  50%  cis-polyunsat- 
urafed  fat  as  the  maximum  The  mean  of  a 
BetaPERT  distrilwtkxi  =  (minimum  +  (4  x  in- 
termediate) +  maximum)/6. 
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Table  1  2a.— Summary  of  Inputs,  Data  Sources,  and  Assumptions— Continued 


Name  of  Input 


Time  lag  between  effective 
date  of  labeling  and  first 
health  benefits. 


Heart  attacks  per  year. 


Percent  of  heart  attacks  per 
year  that  are  fatal. 


Life-years  saved. 


Value  or  Distribution  Used 


3  years  (table  10  of  .this  doc- 
ument). 


Type  of  Estimate 


Data. 


Mean  1.1  million  cases,  std. 
dev.  110,000  cases. 


40%. 


Life-years  saved. 


Medical  Costs  saved  per 
non-fatal  case. 


Value  of- Statistical  Life  Year 
(VSLY). 


13,  or  8.4  years  discounted 
to  the  present  at  7%  (table 
10  of  this  document). 


13,  or  10.6  years  discounted 
to  the  present  at  3%  (table 
10  of  this  document). 


Data  for  mean.  Assumption 
for  std.  dev. 


Data. 


FDA's  best  estimate  from 
available  data. 


$39,000  at  7%  discount  rate; 
$43,000  at  3%  discount 
rate  (table  1 1  of  this  docu- 
ment). 


$100,000;  $300,000; 
$500,000  (table  11  of  this 
document). 


Value  of  Statistical  Life 
(VSL). 


$5  million;  $6,5  million  (table 
1 1  of  this  document). 


FDA's  best  estimate  from 
available  data. 


FDA's  best  estimate  from 
data  and  life  expectancy 
calculations. 


Data  and  FDA's  best  esti- 
mate from  available  data. 


Source  of  Data  or  Assumption 


3  years  for  serum  lipid  changes  from  dietary 
change.  Ref.  137. 


Published  data,  Ref.  134. 


Published  data,  Ref.  134. 


Published  data,  Refs.  75,  76,  and  134. 


Published  data,  Refs.  75,  76,  and  134. 


Data. 


Published  data,  Ref.  134. 


$100,000  from  Refs.  77  and  68;  $300,000  from 
$6.5  million  for  value  of  statistical  life  dis- 
counting 35  remaining  years  at  3%;  $500,000 
from  $6.5  million  for  value  of  statistical  life 
discounting  35  remaining  years  at  7%  (Ref 
159). 


General  VSL  literature  (Ref.  159). 


G.  Peer  Review 

FDA  submitted  this  economic 
analysis  to  the  Interagency  Economic 
Peer  Review  (EEPR)  for  peer  review.  The 
lEPR  is  a  voluntary  review  process 
composed  of,  but  not  limitwi  to.  Federal 
economists  and  analysts  who  review 
Regulatory  Impact  Analyses  and 
Regulatory  Flexibility  Analyses  prior  to 
0MB  clearance  to  improve  the  quality  of 
economic  analysis. 

Two  Federal  economists  reviewed 
this  analysis.  Their  specific  comments 
and  FDA's  responses  are  detailed  in  Ref. 
155.  FDA  made  the  following  changes  to 
the  analysis  in  response  to  the 
comments  of  the  reviewers: 

•  Added  several  sections  to  repeat 
information  contained  in  the  analysis 
that  accompanied  the  proposal  to 
provide  more  background  and  context 
for  the  reader, 

•  Made  some  style  changes  for  clarity, 

•  Added  explanations  for  how  some 
numbers  were  calculated, 

•  Added  references  for  the  Eiu-opean 
market  experience  with  margarine 
reformulation, 


Addressed  the  comments  on  costs         B.  Economic  Effects  on  Small  Entities 


more  ex 

•  Explained  why  the  costs  of 
reformulation  are  included  in  the 
analysis, 

•  Added  an  introduction  describing 
the  plan  of  the  benefits  model  and  the 
linkages  between  the  various  parts  of 
the  model, 

•  Corrected  our  description  of  study 
subjects  in  the  1994-1996  Diet  and 
Health  Knowledge  Survey  (DHKS)  in 
discussing  Ref.  119. 

X.  Final  Regulatory  Flexibility  Analysis 

A.  Introduction 

FDA  has  examined  the  economic 
implications  of  this  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612).  If  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
Regulatory  Flexibility  Act  requires 
agencies  to  analyze  regulatory  options 
that  would  lessen  the  economic  effect  of 
the  rule  on  small  entities.  FDA  finds 
that  this  final  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


1.  Number  and  Type  of  Small  Entities 
Affected 

FDA  used  data  fi-om  the  1999  Coimty 
Business  Patterns  (Ref.  136)  to  estimate 
the  niunber  of  small  businesses  affected 
by  this  rule.  Table  13  shows  the  niunber 
of  small  businesses  affected  by  the 
North  American  Industry  Classification 
System  (NAICS).  The  final  rule  will 
affect  almost  all  manufactiuers  of 
packaged,  labeled  food  sold  in  the 
United  States,  with  the  exception  of 
exempt  manufactiu^rs.  The  criteria  for 
exemption  are:  (1)  Annual  sales  of  fewer 
than  100,000  imits;  (2)  no  claims  or 
other  nutrition  information  on  product 
labels,  labeling,  or  advertising;  (3)  fewer 
than  100  full-time  employees;  and  (4) 
filing  of  a  notice  with  the  Office  of  Food 
Ubeling  (§  101.9(j)(18)  2002).  FDA  has 
previously  estimated  that  the  exemption 
for  all  foods  would  affect  about  1.8 
percent  of  FDA  regulated  foods  by 
volxune  (see  58  FR  2927  at  2928,  January 
6, 1993).  FDA  estimated  the  effects  of 
exemptions  only  for  the  total  costs  to 
small  businesses. 
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Table  13.— Number  of  Small  Establishments  by  NAICS  Code 


Category  Description 

NAICS  Code 

No.  of  Establishments 

Rice 

311212 

60 

Refined  or  Blended  Fats  and  Oils 

'  311225 

140 

Breakfast  Cereals  and  Related  Products 

311230 

60 

CtKKMlate  and  Confectionery  Products  Made  from  Cacao  Beans 

311320 

150 

Nonchocotate  Confectionery  Products 

311340 

590 

Frozen  Fruits  and  Vegetables 

311411 

230 

Frozen  Specialties,  NEC 

311412 

380 

Specialty  Canned  Food 

311422 

140 

Dried  and  Defiydrated  Foods 

311423 

180 

Fluid  Milk 

311511 

570 

Creamery  Butter 

311512 

30 

Cheese 

311513 

520 

Dry,  Condensed  and  Evaporated  Milk 

311514 

210 

Ice  Cream  and  Frozen  Desserts 

311520 

420 

Fresh  and  Frozen  Seafood 

311712 

660 

Commercial  Bakery  Products 

311812 

2760 

Frozen  Bakery  Products 

311813 

230 

Cookies  and  Crackers 

311821 

390 

Ftour  Mixes  and  Dough  Made  from  Purchased  Powder 

311822 

230 

Other  Snack  Foods 

311919 

400 

Mayonnaise,  Dressings  and  Other  Prepared  Sauces 

311941 

340 

Spices  and  Extracts 

311942 

280 

Perishable  Prepared  Food 

311991 

480 

All  Other  Miscellaneous  Food  Preparations 

311999 

850 

Phamiaceutical  Preparattons  (NAICS  classificatk>n  for  dietary  supplements 

325412 

880 

Total 

11.180 

2.  Costs  to  Small  Entities 

FDA  calculated  the  costs  to  small 
businesses  with  the  same  basic  model 
that  we  used  in  section  K.D  of  this 
document  to  .estimate  the  total  costs. 
Although  the  basic  model  is  the  same 
for  lai:ge  and  small  firms,  the  individual 
components  of  costs  differ  for  large  and 
small  firms.  On  average,  small  firms 
produce  fewer  products,  and  market 
fewer  labels.  FDA  assimies  that  the 
estimated  margarine  reformulation  will 
be  done  by  large  producers. 


FDA  estimated  the  total  costs  of  the 
final  rule  to  small  business  by 
estimating  the  individual  categories  of 
.  costs  and  summing  them.  The  first 
category  is  testing  costs.  Small 
businesses  would  need  to  test  their 
products  to  determine  the  amounts  of 
trans  fats.  FDA  did  not  have  direct 
estimates  of  the  number  of  products 
produced  by  the  small  businesses 
affected  by  the  final  rule.  FDA  estimated 
the  number  of  products  produced  by 
small  businesses  by  using  a  sample  from 


the  Enhanced  Establishment  Database 
(EED)  and  assuming  that  the  proportion 
of  all  products  produced  by  small 
businesses  was  the  same  as  the  sample 
proportion  (85  percent).  FDA  then 
multiplied  the  60,000  products 
estimated  to  be  tested  (table  3  of  this 
dociunent]  by  the  proportion  of 
products  produced  by  small  businesses 
(85  percent)  to  estimate  that  51,000 
products  will  be  tested  by  small 
businesses.  Table  14  shows  the  range  of 
testing  costs  for  all  small  businesses. 
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Table  14.— Range  of  Per  Product  and  Total  Testing  Costs  for  Small  Businesses 


Cost  per  Prodix:t 


Total  Testing  Cost 


Low 


$261 


$13,311,000 


Medium 


$291 


$14,841,000 


High 


$371 


$18,921,000 


Under  this  final  rule  many  more  of  SKUs  from  small  businesses  as  a 

labels  will  have  to  be  changed  than  whole  equaled  the  proportion  in  the 

under  the  proposed  rule.  FDA  has  used  EED  (73  percent).  Across  product 

the  new  Labeling  Cost  Model  to  re-  categories  the  average  low  relabeling 

estimate  the  relabeUng  costs  of  this  final  cost  per  SKU  is  about  $1,100  and  the 

rule.  FDA  estimated  reprinting  costs  for  average  high  relabeling  cost  per  SKU  is 

information  panels  on  a  per  label  (SKU)  $2,600.  The  reported  estimated  costs  of 

basis.  FDA  assumed  that  the  proportion  changing  labels  varies  within  a  product 


category  because  different  packaging 
converters  and  food  manufacturers 
reported  different  costs  to  RTI 
International.  Table  15  shows  the  total 
estimated  costs  of  relabeling  per  product 
category  and  for  all  small  businesses 
affected. 


Table  15.— Range  of  Relabeling  Costs  for  Small  Businesses  by  Product  Category 


Product  Categories 

SKUs  Changed 

Low 

Medium 

High 

Baked  Goods 

9.100 

$7,987,000 

$11,870,000 

$19,879,000 

Baking  Ingredients 

1.200 

$1,179,000 

$1,737,000 

$2,846,000 

Baby  Foods 

100 

$120,000 

$182,000 

$295,000 

Selected  Beverages 

6,600 

$8,666,000 

$12,161,000 

$18,569,000 

Breakfast  Foods 

700 

$585,000 

$903,000 

$1,492,000 

Selected  Candy 

3,000 

$3,505,000 

$5,091,000 

$7,819,000 

Selected  Condiments,  Dips  and 
Spreads 

2,700 

$2,939,000 

$4,358,000 

$6.///,000 

Dairy  Foods 

6,400 

$7,843,000 

$11,698,000 

$18,273,000 

Desserts 

2,600 

$2,016,000 

$3,112,000 

$5,141,000 

Dietary  Supplements 

5.900 

$9,818,000 

$14,680,000 

$24,850,000 

Selected  Dressings  and  Sauces 

2.000 

$2,123,000 

$3,177,000 

$4,933,000 

Eggs 

1,800 

$1,448,000 

$2,114,000 

$3,713,000 

Entrees 

1,800 

$1,469,000 

$2,247,000 

$3,673,000 

Fats  and  Oils 

600 

$554,000 

$847,000 

$1,349,000 

Fruits  and  Vegetables 

5,500 

$5,421,000 

$7,968,000 

$13,054,000 

Seafood 

1.000 

$1,264,000 

$1,855,000 

$2,764:000 

Side  Dishes  and  Starches 

3.000 

$2,454,000 

$3,741,000 

$6,201,000 

Snack  Foods 

2.600 

$2,631,000 

$3,860,000 

$6,204,000 

Soups 

500 

$591,000 

$872,000 

$1,353,000 

Weight  Control  Foods 

too 

$143,000 

$207,000 

$357,000 

Total 

57.200 

$62,754,000 

$92,590,000 

$149,640,000 

LIL^r,:' ^n'h^r *°,T1*'  S."''''.T^.:!;^?»?*."!'t^_ ""^,..   ^'^'^ '"--^ «■  ^^^y -^ -^ge cos, 


total  costs  to  small  businesses  of  the 


S  mlp  Thp';^  LtnTf  T     .f.u       "^r'  1;?  P«"^«°t  °f  tl^«  t°t^  '^"st  of  the     per  small  business  is  about  $12.o5o. 
hnal  rule.  The  adjusted  total  costs  of  the     rule  to  all  businesses  (see  58  FR  2927  at 
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Table  16.- 

-ToTAL  Costs  for  Small  Businesses 

Cost  Category 

Low 

Me<Sum 

High 

Testing 

$34,713,000 

$38,703,000 

$49,343,000 

Relabeling 

$62,754,000 

$92,590,000 

$137,891,000 

Total 

$97,467,000 

$131,293,000 

$187,234,000 

Adjustment  for  Exemption 

-$1,754,000 

-$  2,363,000 

-$3,370,000 

Adjusted  Total 

$96,000,000 

$129,000,000 

.  $195,000,000 

FDA  has  attempted  to  place  the 
burden  that  these  costs  will  place  on 
small  businesses  in  the  context  of  the 
entire  environment  in  which  small 
businesses  exist.  Eastern  Research 
Group  under  contract  with  FDA  has 
developed  a  model  for  estimating  the 
impact  of  regulatory  costs  on  the 
survival  of  small  businesses.  (Reference: 
Eastern  Research  Group,  "Model  for 
Estimating  the  Impacts  of  Regulatory 
Costs  on  the  SiuTdval  of  Small 


Businesses  and  Its  Applications  to  Four 
FDA-Regulated  Industries,"  2002.)  This 
model  does  not  cover  the  entire  range  of 
products  covered  by  this  final  rule,  so 
it  is  not  possible  to  estimate  the  burden 
of  this  rule.  However,  table  16a  gives  a 
sense  of  the  impact  that  this  rule  may 
have  on  three  industry  categories  that 
have  many  small  businesses.  The  model 
estimates  the  additional  number  of 
small  businesses  that  will  have  negative 
cash  flow  as  a  result  of  the  costs  of 


complying  with  a  regulation.  These 
estimates  are  likely  to  be  larger  than  the 
actual  effects  because  the  model  is 
neither  able  to  take  into  account  the 
exemption  from  nutrition  labeling  that 
is  available  to  some  small  businesses, 
nor  can  it  take  into  account  the 
compliance  period  of  over  2  years 
which  allows  small  businesses  to  budget 
and  plan  ahead  for  the  expense  of  the 
label  change. 


Table  16a.— Illustrations  of  Impacts  on  Small  Business 


F  noduct  Category 

NAICS  Code 

Total  Numlwr  of 
SmaH  Businesses 

Average  Number 
SKUs  Changed 
Early  per  Firm 

Range  Of  Costs 
per  Firm 

Standard  Numt)er 
Of  Small  Busi- 
nesses Lost  Re- 
gardless Of 
Regulation   - 

Ad(fitional  SmaH 
Businesses  Lost 
Due  to  Compli- 
ance Costs  of 
This  Rule 

Nonchocolate  Confec- 
tionery Products 

311340 

590 

6 

$8.70Q-$18,100 

30-80 

0-30 

Cheese 

311513 

520 

6 

$7,50O-$16.300 

40-90 

0-20 

Commercial  Battery 
Products 

311812 

2,760 

4 

$4.200-$9.800 

560 

10-60 

C.  Regulatory  Options 

The  Regulatory  Flexibility  Act 
requires  that  FDA  consider  options  for 
regulatory  relief  for  small  entities. 

1.  Exemption  for  Small  Businesses 

TTie  exemption  of  small  businesses 
from  the  provisions  of  the  final  rule 
would  provide  regulatory  relief.  Table 
16  of  this  document  shows  that  small 
businesses  are  expected  to  bear  total 
costs  of  about  $130  miUion  as  a  result 
of  the  final  rule,  an  average  of  $12,000 
per  small  business.  As  a  first 
approximation,  then,  exempting  small 
businesses  would  reduce  the  burden  by 
an  average  of  $12,000  per  small 
business. 

FDA  believes  that  this  option  would 
not  be  desirable.  On  the  one  hand, 
because  so  many  of  the  businesses  in 
the  food  processing  industry  are 
classified  as  small  by  the  Small 
Business  Administration,  if  small 
businesses  are  exempted,  most  of  the 
potential  benefits  from  the  final  rule 


would  not  be  realized.  On  the  other 
■  hand,  exempt  businesses  may  be  forced 
by  market  pressures  to  adopt  the  final 
label  in  any  case.  In  addition,  under 
section  403(q)(5){E)  of  the  act  and 
implementing  regulations,  very  small 
producers  (those  writh  fewer  than  100 
full-time  employees)  that:  (1)  File  a 
notice  with  the  Office  of  Nutritional 
Products,  Labeling,  and  Dietary 
Supplements;  (2)  make  very  low  volmne 
products  (fewer  than  100,000  units 
annually);  and  (3)  place  no  claims  or 
other  nutrition  information  on  product 
labels,  labeling,  or  advertising  would 
already  be  exempt  from  this  final  rule. 

2.  Longer  Compliance  Period  for  Small 
Businesses 

Longer  compliance  periods  provide 
regxilatory  relief  for  small  businesses. 
Some  comments  requested  that  the 
compliance  period  be  extended  several 
years  (e.g.,  4  to  7  years)  for  small 
businesses.  These  comments  stated  that 
it  was  important  for  small  businesses  to 


be  able  to  phase  in  the  cost  associated 
with  the  new  label  requirements  so  that 
they  have  extra  time  to  absorb  the  costs 
of  these  changes.  Some  small 
manufacturers  reported  that  they  have 
significant  inventories  of  labels.  Also, 
smaller  manufacturers  indicated  that 
they  would  incur  costs,  including,  loss 
and  disposal  of  obsolete  packaging 
inventories,  product  in  obsolete 
packages,  and  new  printing  plates. 
These  small  businesses  believe  that  a 
longer  compliance  period  would  allow 
them  to  more  easily  manage  their 
inventories  and  phase  in  Cbe  brans  fat 
labeling  requirements  along  with  other 
scheduled  labeling  revisions.  This  will 
help  minimize  uimecessary  labeling 
costs  and  costs  passed  on  to  consumers. 

To  minimize  the  need  for  multiple 
labeling  changes  and  to  provide 
additional  time  for  compliance  by  small 
businesses  to  allow  them  to  use  current 
label  inventories  and  phase  in  label 
changes,  the  agency  is  setting  the 
effective  date  at  January  1,  2006,  the 
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next  uniform  effective  date  following 
publication  of  this  rule.  This  allows 
flnns  more  than  2  years  to  implement 
this  final  rule  providing  some  regulatory 
relief  and  economic  savings  for  small 
businesses.  This  should  be  long  enough 
for  most  small  businesses  to  coordinate 
the  label  change  for  this  rule  with  other 
label  changes  and  reprinting.  However, 
in  this  final  rule.  FDA  has  decided  not 
to  extend  the  compliance  period  for 
small  businesses  beyond  what  is  given 
for  all  businesses.  Because  this  final  rule 
does  not  affect  nutrient  content  or 
health  claims,  no  small  businesses  will 
have  to  change  the  principal  display 
panels  or  marketing  of  their  products, 
which  could  be  very  costly. 

With  small  businesses  producing  85 
percent  of  the  products  and  73  percent 
of  the  SKUs,  extending  the  compliance 
period  for  small  businesses  to  the 
luiiform  effective  date  after  January  1 , 
2006,  would  leave  most  labels  not 
listing  trans  fat  for  almost  5  years  after 
publication.  This  could  result  in 
significant  confusion  for  consumers 
looking  for  trans  fat  content  on  labels 
and  would  make  the  Nutrition  Facts 
panel  inconsistent  across  product 
categories.  This  inconsistency  would  be 
contrary  to  the  intent  of  the  1990 
amendments.  It  also  would  undermine 
the  policy  goal  of  providing  consistent 
nutrition  information  to  consumers. 
Also,  extending  the  effective  date  for 
products  containing  ^rans  fat  would 
delay  the  benefits  of  this  nde  to  the 
public  health. 

3.  Exemptions  for  Small  Entities 

FDA  has  chosen  not  to  exempt  small 
entities  because  consumption  of  trans 
fat  results  in  consequences  to  the 
consumer.  Consmners  may  increase  or 
decrease  their  risk  of  CHD  based  on  the 
level  of  trans  fat  in  their  diets.  Thus,  the 

c  presence  or  absence  of  trans  fat  in  a 
food  product  is  a  material  fact  under 
section  201(n)  of  the  act. 

Consumers  must  know  the  amount  of 
trans  fat  in  food  products  that  they 
select  as  part  of  their  total  daily  diet  to 

■   choose  products  that  would  allow  them 
to  reduce  their  intake  of  trans  fat,  and 
thus,  reduce  the  risk  of  CHD.  Section  IV 
of  this  document  discusses  the  scientific 
evidence  for  why  trans  fat  consiunption 
places  consumers  at  risk  for  CHD. 
Absent  mandatory  labeling,  consumers 
would  not  be  able  to  understand  the 
relative  contribution  that  foods  make  to 
their  total  daily  intake  of  trans  fat.  First, 
because  pol)amsaturated  and 
monounsaturated  fats  are  not  subject  to 
mandatory  labeling,  simply  including 
trans  fat  as  part  of  the  total  fat 
contribution  would  not  allow 
consumers  to  calculate  the  trans  fat 


content  by  finding  the  difference 
between  the  sum  total  of  all  the 
mandatory  fats  listed  on  the  label  and 
the  total  fat  content.  Second,  even  if  all 
component  fats  were  required  to  be 
listed,  it  would  not  be  realistic  to  expect 
consumers  to  do  such  calculations  on 
each  product  to  compare  the  relative 
trans  fat  contribution  of  each.  Fiulher, 
the  fact  that  an  individual  food  product 
may  contain  zero  gram  trans  fat,  and 
thus,  not  contain  a  level  of  trans  fat  that 
would  contribute  to  CHD  risk,  does  riot 
prevent  the  absence  of  that  fact  on  the 
label  to  no  longer  be  considered  a 
"material  fact"  for  that  food.  In  the 
context  of  mandatory  labeling  of 
nutrients  in  a  nutrition  facts  panel,  the 
relative  contribution  of  various  food 
products  to  the  total  day's  consiunption 
of  a  heart  unhealthy  fat  is  important  for 
consumers  "to  readily  observe  and 
comprehend  the  information  and  to 
understand  the  relative  significance  of 
that  information  in  the  context  of  the 
total  daily  diet"  (section  2(b)(1)(A)  of 
Public  Law  101-535). 

Further,  section  403(q)(2)(A)  of  the  act 
provides  that  mandatory  labeling  would 
be  appropriate  when  information  about 
a  nutrient  would  assist  consumers  to 
maintain  healthy  dietary  practices. 
Information  on  the  trans  fat  content  of 
food  would  assist  consumers  in  this 
way.  Consumers  need  the  information 
on  trans  fat  content  of  all  foods  that  they 
consume  so  that  they  can  reduce  their 
intake  of  trans  fat.  The  fact  that  a  food 
may  have  no  trans  fat  or  a  small  amount 
of  trans  fat  is  useful  information  to  the 
consumer  so  that  food  choices  can  be 
made  and  the  consumer  can  put  that 
product,  along  with  many  other 
products  consumed  as  part  of  the  daily 
diet,  into  the  context  of  the  total  daily 
diet  to  maintain  healthy  dietary 
practices.  There  is  ample  discussion  in 
section  IV  of  this  document  about  the 
heart  unhealthy  effects  of  consuming 
trans  fat  and  strong  consensus  among 
the  scientific  community  for  reducing 
trans  fat  intake. 

Survey  data  show  that  consimiers  rely 
on  the  Nutrition  Facts  label  as  a  guide 
to  choosing  foods  that  meet  their  dietary 
objectives.  As  consumers  learn  more 
about  the  dietary  significance  of  trans 
fat  and  the  dietary  advice  to  limit  its 
consumption,  the  Nutrition  Facts  panel 
is  where  label  users  will  expect  to  find 
this  information.  If  they  cannot  find 
information  on  trans  fat  content  there  or 
if  it  is  only  there  when  claims  are  made 
about  fatty  acids  or  cholesterol,  they 
will  be  hampered  in  their  ability  to 
implement  the  most  recent  dietary 
guidance,  and  are  likely  to  be  misled 
about  a  food's  basic  characteristics. 


Consumers  need  the  trans  fat 
information  on  products  in  order  to 
determine  how  each  product  fits  into 
their  individual  health  goal  for  reducing 
trans  fat  intake  in  the  context  of  their 
total  daily  diet.  Thus,  the  agency  is 
requiring  trans  fat  labeling,  regardless  of 
whether  claims  are  made  or  the  levels 
of  other  fats  are  declared,  to  prevent 
products  from  being  misleading  under 
sections  403(a)(1)  and  201(n)  of  the  act. 
Therefore,  as  described  in  section  III  of 
this  document,  in  this  rulemaking  FDA 
is  relying  on  its  authority  under  those 
sections  as  well  as  its  authority  under 
section  403(q)(2)(A)  of  the  act  to  require 
that  information  on  trans  fat  be 
included  in  nutrition  labeling  to  assist 
consumers  in  maintaining  healthy 
dietary  practices.  Not  requiring  such 
information  on  labels,  whether  or  not 
voluntary  nutrients  are  listed  or  claims 
are  made  about  fatty  acids  or 
cholesterol,  would  be  inconsistent  with 
statutory  directives  for  nutrition 
labeling  in  section  403(q)  of  the  act. 

Furthermore,  the  benefits  of  covering 
products  made  by  small  businesses 
exceed  the  costs  that  woidd  be  saved  by 
exempting  them.  The  medium  estimated 
cost  of  covering  small  businesses  is  a 
one  time  cost  of  $129  million  dollars 
(table  16).  If  we  assiune  no  benefits  from 
small  businesses  reformulating,  then  the 
benefits  associated  only  with  changing 
labels  on  all  food  products  is  $48 
million  per  year  using  Method  1  ($99 
million  using  Method  2).  If  small 
businesses  produce  at  least  22  percent 
of  food  consumed  annually,  then 
benefits  of  covering  products  made  by 
small  businesses  will  exceed  the  costs 
that  would  be  saved  by  exempting  them 
after  20  years  discoimted  at  3.  percent. 
Using  Method  2  for  calculating  benefits, 
small  businesses  would  only  need  to 
account  for  production  of  at  least  11 
percent  of  food  consumed.  Since  the 
Small  Business  Administration 
definition  of  small  business  includes  the 
vast  majority  of  food  firms,  products, 
and  SKUs,  even  the  22  percent  amount 
is  quite  plausible. 

D.  Recordkeeping  and  Reporting 
Requirements 

The  Regulatory  Flexibility  Act 
requires  FDA  to  include  a  description  of 
the  recordkeeping  and  reporting 
required  for  compliance  with  this  final 
rule.  This  final  rule  does  not  require  the 
preparation  of  a  report  or  a  record. 

E.  Summary 

FDA  finds  that  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b))  this 
final  rule  will  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Approximately 
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10,300  small  businesses  could  be 
affected  by  the  rule.  The  total  burden  on 
small  entities  is  estimated  to  be  between 
$96  and  $184  million,  or  about  $9,300 
to  $17,900  per  entity. 

XI.  Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (I*ublic  Law  104-4)  requires 
cost-benefit  and  other  analyses  for  rules 
that  would  cost  more  than  $100  million 
in  1  single  year.  The  final  rule  qualifies 
as  a  significant  rule  imder  the  statute. 
FDA  has  carried  out  the  cost-  benefit 
analysis  in  sections  IX.C  and  IX.D  of 
this  dociunent.  The  other  requirements 
imder  the  Unfunded  Mandates  Act  of 
1995  include  assessing  the  rule's  effects 
on  the  following: 

1.  Futiue  costs; 

2.  Partictdar  regions,  commimities,  or 
industrial  sectors; 

3.  National  productivity  and 
economic  growth; 

4.  Full  emplojrment  and  job  creation; 
and, 

5.  Exports. 

A.  Future  Costs 

Most  of  the  costs  of  this  rule  will  be 
incurred  d\iring  the  compliance  p^od. 
Futiue  costs  beyond  that  period  would 
likely  be  small,  because  the  food 
industry  would  have  adjusted  to  the 
new  requirements  by  that  time. 

B.  Particular  Regions,  Communities,  or 
Industrial  Sectors 

The  final  rule  applies  to  the  food 
industry  and  would,  therefore,  affect 
that  industry  disproportionately.  Any 
long  run  increase  in  the  costs  of  food 
production  would  largely  be  passed  on 
to  the  entire  population  of  consumers. 

C.  National  Productivity  and  Economic 
Growth 

The  final  rule  is  not  expected  to 
substantially  affect  productivity  or 
economic  growth.  It  is  possible  that 
productivity  and  growth  in  certain 
sectors  of  the  food  industry  could  be 
slightly  lower  than  otherwise  because  of 
the  need  to  divert  research  and 
development  resoiuces  to  compliance 
activities.  The  diversion  of  resources  to 
compliance  activities  would  be 
temporary.  Moreover,  FDA  anticipates 
that,  because  the  health  benefits  are 
estimated  to  be  significant,  both 
productivity  and  economic  growth 
would  be  higher  than  in  the  absence  of 


the  rule.  In  section  IX.C.3  of  this 
document,  FDA  estimated  benefits  from 
the  reduction  in  functional  disability 
associated  with  a  reduction  in  nonfatal 
CHD.  A  reduction  of  functional 
disability  would  result  in  an  increase  in 
productivity.  The  increased  health  of 
the  population  and  the  reduction  in 
direct  and  indirect  health  costs  could 
increase  both  productivity  and 
economic  growth. 

D.  Full  Employment  and  Job  Creation 

The  human  resources  devoted  to 
producing  certain  foods  would  be 
redirected  by  the  final  rule.  The  final 
rule  could  lead  to  some  short-run 
imemployment  as  a  residt  of  the 
structiwal  changes  within  the  food 
industry,  the  rise  of  some  product  lines 
and  decline  of  others.  The  growth  of 
employment  (job  creation)  could  also  be 
temporarily  slower. 

E.  Exports 

Because  the  final  rule  does  not 
mandate  any  changes  in  products, 
CTurent  export  products  will  not  be 
required  to  change  in  any  way.  Food 
processors,  however,  do  not  necessarily 
distinguish  between  production  for 
exf>ort  and  production  for  the  domestic 
market.  The  effect  of  the  final  rule  on 
U.S.  food  exports  depends  on  how 
foreign  consumers  react  to  information 
about  trans  fats  and  to  product 
formulations  that  contain  lower 
amoimts  of  partially  hydrogenated  oils. 
The  new  label  and  possible  new 
formulations  could  either  increase  or 
decrease  exports.  Products  in  Germany 
and  certain  other  Eiu'opean  countries, 
for  example,  currently  use  partially 
hydrogenated  oils  to  a  lesser  degree  than 
in  the  United  States,  so  the  final  rule 
could  make  U.S.  exports  of  margarine 
more  attractive  to  consiuners  in  those 
countries  than  they  have  been. 
However,  it  could  also  make  U.S. 
exports  of  unreformulated  products  that 
reveal  the  presence  of  trans  fat  less 
attractive  to  consumers  in  those 
countries  than  they  have  been. 

Xn.  Environniental  Impact 

The  agency  has  previously  considered 
the  environmental  effects  of  this  rule  as 
announced  in  the  proposed  rule  (64  FR 
62746,  November  17,  1999).  No  new 
information  or  comments  have  been 
received  that  would  affect  the  agency's 
previous  determination  that  there  is  no 


significant  impact  on  the  human 
environment  and  that  an  environmental 
impact  statement  is  not  required. 

Xm.  Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  provisions  that  are  subject  to 
review  by  OMB  xmder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  title,  description,  and 
respondent  description  of  the 
information  collection  provisions  are 
shown  below  with  an  estimate  of  the 
annual  rep<Hling  biuden.  Included  in 
the  estimate  is  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  each  collection  of 
information. 

Title:  Food  Labeling;  Trans  Fatty 
Acids  in  Nutrition  Labeling,  Nutrient 
Content  Claims  and  Health  Claims. 

Description:  Section  403(q)(l)(A)  and 
(q)(l)(B)  of  the  act  requires  that  the  label 
or  labeling  of  a  food  bear  nutrition 
information  on  the  amount  of  nutrients 
present  in  the  product.  Under  these 
provisions  of  the  act  and  section  2(b)  of 
the  1990  amendments,  FDA  has  issued 
regulations  in  §  101.9(c)(2)  that  require 
that  the  Nutrition  Facts  panel  disclose 
information  on  the  amounts  of  fat  and 
certain  fatty  acids  in  the  food  product. 
This  final  rule  establishes 
§  101.9(c)(2)(ii)  to  require  that  the 
Nutrition  Facts  panel  disclose 
information  on  the  amount  of  trans  fat 
in  the  food  product.  Similarly,  imder 
the  provisions  of  section  403(q)(5)(F)  of 
the  act,  FDA  has  issued  regulations  in 
§  101.36(b)(2)  that  specify  the  nutrition 
information  that  must  be  on  the  label  or 
labeling  of  dietary  supplements.  This 
final  rule  estabhshes  §  101.36(b)(2)  (21 
CFR  101.36(b)(2))  to  specify  that  when 
nutrition  information  is  declared  on  the 
label  and  in  labeling,  it  must  include  the 
amount  of  trans  fat. 

The  regulations  set  forth  in  this  final 
rule  require  that  trans  fat  be  declared  in 
the  nutrition  label  of  conventional  foods 
and  dietary  supplements  on  a  separate 
line  immediately  uinder  the  line  for  the 
declaration  of  saturated  fat. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses. 

FDA  estimates  the  biuden  of  this 
collection  of  information  as  follows: 
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Table  17.— Estimated  Reporting  Burden' 


'  There  are  no  capital  costs  and  or  maintenance  costs  associated  with  this  collection  of  infomiation. 


21  CFR  Section 

No.  of 
Respondents 

Responses 
Respondent 

Total  No.  of 
Responses 

Hours  per 
Response 

Total  Hours 

Operating 

Costs  (in 

thousands) 

101.9(c)(2)(il) 

10,490 

27 

278,100 

2 

556,200 

$155,200 

101.36(b)(2) 

910 

32 

29,500 

t 

2 

59,000 

$16,500 

Totals 

615,200 

$171,700 

The  impact  of  these  requirements 
concerning  trans  fatty  acids  would  be 
largely  a  one-time  biu-den  created  by  the 
need  for  firms  to  revise  food  and  dietary 
supplement  labels.  FDA  used  data  from 
the  1999  County  Business  Patterns  to 
estimate  the  number  of  respondents. 
The  total  number  of  responses  is  equal 
to  the  total  niunber  of  SKUs  being 
changed  (table  3  of  this  document). 
Based  upon  its  knowledge  of  food  and 
dietary  supplement  labeling,  FDA 
estimates  that  firms  would  require  less 
than  2  hours  per  SKU  (hours  per 
response)  to  comply  with  the  nutrition 
labeling  requirements  in  this  final  rule. 
This  2  hour  per  SKU  estimate  is  based 
on  assumptions  about  the  amount  of 
time  required  per  SKU  to  test  a  product 
for  tmns  fat,  to  redesign  the  label  as 
needed,  and  to  order  the  change  for  the 
label.  FDA  received  no  comments 
objecting  to  this  estimate. 

Multiplying  the  total  number  of 
responses  by  the  hoiu-s  per  response 
gives  the  total  hours.  FDA  has  estimated 
operating  costs  by  combining  the 
mediiun  testing  and  relabeling  costs 
from  table  7  of  this  document  ($44.9 
million  +  $126.8  million  for  relabeling) 
to  get  the  total  operating  cost.  This  total 
was  then  apportioned  between  §§  101.9 
and  101.36  according  to  the  projjortion 
of  responses  for  each  section.  Based  on 
the  labeling  cost  model,  FDA  expects 
that,  with  a  compliance  period  of  over 
2  years.  75  percent  of  firms  will 
coordinate  labeling  revisions  required 
by  this  final  rule  with  other  planned 
labeling  changes  for  their  products. 

The  information  collection  provisions 
of  this  final  rule  have  been  submitted  to 
OMB  for  review.  Prior  to  the  effective 
date  of  this  final  rule,  FDA  will  publish 
a  document  in  the  Federal  Register 
announcing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  this  final  rule. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number. 


XIV.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  has  a 
preemptive  effect  on  State  law.  Section 
4(a)  of  the  Executive  order  requires 
agencies  to  "construe  *   *   *  a  Federal 
Statute  to  preempt  State  law  only  where 
the  statute  contains  an  express 
preemption  provision,  or  there  is  some 
other  clear  evidence  that  the  Congress 
intended  preemption  of  State  law,  or 
where  the  exercise  of  State  authority 
conflicts  with  the  exercise  of  Federal 
authority  under  the  Federal  statute." 
Section  403A  of  die  act  (21  U.S.C.  343- 
1)  is  an  express  preemption  provision. 
That' section  provides  that  "no  State  or 
political  subdivision  of  a  State  may 
directly  or  indirectly  establish  under 
any  authority  or  continue  in  effect  as  to 
any  food  in  interstate  commerce" 
certain  food  labeling  requirements, 
unless  an  exemption  is  provided  by  the 
Secretary  (and.  by  delegation,  FDA). 
Relevant  to  this  final  rule,  one  such 
requirement  that  States  and  political 
subdivisions  may  not  adopt  is  "any 
requirement  for  nutrition  labeling  of 
food  that  is  not  identical  to  the 
requirement  of  section  403(q)  *   *   *  •• 
(act  section  403A(a)(4),  21  U.S.C.  343- 
1(a)(4)).  Prior  to  the  effective  date  of  this 
rule,  this  provision  operated  to  preempt 
States  from  imposing  nutrition  labeling 
requirements  concerning  trans  fat 
because  no  such  requirements  had  been 
imposed  by  FDA  imder  section  403(q)  of 
the  act.  Once  this  rule  becomes 
effective.  States  will  be  preempted  from 
imposing  any  nutritional  labeling 
requirements  for  trans  fat  that  are  not 
identical  to  those  required  by  this  rule. 

SecUon  403A(a)(4)  of  the  act  (21 
U.S.C.  343-l(a)(4))  displaces  boUi  state 
legislative  requirements  and  state 
common-law  duties.  Medtronic  v.  Lohr, 
518  U.S.  470,  503  (1996)  (Breyer,  J., 
concurring  in  part  and  concurring  in  the 
judgment);  id.  at  510  (O'Connor,  J., 
joined  by  Rehnquist,  C.  J.,  Scalia,  J.,  and 
Thomas, }.,  conciuring  in  part  and 
dissenting  in  part);  Cippollone  v.  Liggett 
Group.  Inc.,  505  U.S.  504,  521  (1992) 


(plurality  opinion);  id.  at  548-49 
(Scalia,  J.,  joined  by  Thomas,  J., 
concurring  in  part  in  the  judgment  and  . 
dissenting  in  part).  Although  this  rule 
has  preemptive  effect  in  that  it  would 
preclude  States  fix)m  adopting  statutes, 
issuing  regulations,  or  adopting  or 
enforcing  any  requirements  that  are, not 
identical  to  the  trans  fat  labeling 
required  by  this  final  rule,  including 
State  tort-law  imposed  requirements, 
this  preemptive  effect  is  consistent  with 
what  Congress  set  forth  in  section 
403(A)  of  the  act. 

Section  4(c)  of  the  Executive  order 
further  requires  that  any  "regulatory 
preemption  of  State  law  shall  be 
restricted  to  the  minimum  level 
necessary"  to  achieve  the  regulatpry 
objective.  The  agency  is  exercising  its 
discretion  under  section  403(q)(2)(A^  of 
the  act,  in  a  manner  that  is  consistent 
with  such  section,  to  require  that  the 
amount  of  tmns  fat  be  listed  in  the  label 
or  labeling  of  food.  This  action  is  the 
minimum  level  necessary  to  achieve  the 
agency  regulatory  objective.  Further, 
section  4(e)  of  the  Executive  order 
provides  that  "when  an  agency  proposes 
to  act  through  adjudication  or 
rulemaking  to  preempt  State  law,  the 
agency  shall  provide  all  affected  State 
and  local  officials  notice  and  an 
opportunity  for  appropriate 
participation  in  the  proceedings."  FDA 
sought  input  from  all  stakehdlders 
through  publication  of  the  proposed 
rule  in  the  Federal  Register.  Eight 
comments  from  State  and  local 
governmental  entities  were  received;  all 
supported  the  proposal.  In  addition,  one 
supportive  comnient  was  received  from 
a  municipal  health  agency  in  response 
to  the  reopening  of  the  comment  period 
relating  to  the  proposed  footnote. 

In  conclusion,  FDA  has  determined 
that  the  preemptive  effects  of  the  final 
rule  are  consistent  with  Executive  Order 
13132. 
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List  of  Subjects  in  21  CFR  101 

Food  labeling,  Nutrition,  Reporting 
and  recordkeeping  requirements. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  101  is 
amended  as  follows: 

PART  1 01  —FOOD  LABELING 

■  1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  15  U.S.C.  1453,  1454,  1455;  21 
U.S.C.  321,  331,  342,  343,  348,  371. 

■  2.  Section  101.9  is  amended  by: 

a.  Redesignating  paragraphs  (c){2)(ii) 
and  (c)(2)(iii)  as  (c)(2)(iii)  and  (c)(2)(iv), 

b.  Adding  new  paragraph  (c)(2)(ii), 
and 


c.  Revising  paragraphs  (c)(2)(i), 
(d)(l){ii)(A),  the  first  sentence  of 
paragraph  (f),  the  first  sentence  of 
paragraph  (g)(5),  the  second  sentence  of 
paragraph  (g)(6),  and  the  sample  labels 
in  paragraphs  (d)(ll)(iii),  (d)(12), 
(d)(13)(ii),  (e)(5),  {j)(13){ii)(A)(l),  and 
(j)(13)(ii)(A)(2). 

■  The  revisions  and  additions  are  to  read 
as  follows: 

§101.9    Nutrition  labeling  of  food. 

***** 

(c)*  *  * 

(2)*   *   * 

(i)  "Saturated  fat,"  or  "Saturated":  A 
statement  of  the  niunber  of  grams  of 
saturated  fat  in  a  serving  defined  as  the 
sum  of  all  fatty  acids  containing  no 
double  bonds,  except  that  label 
declaration  of  saturated  fat  content 
information  is  not  required  for  products 
that  contain  less  than  0.5  gram  of  total 
fat  in  a  serving  if  no  claims  are  made 
about  fat,  fatty  acid,  or  cholesterol 
content,  and  if  "calories  from  saturated 
fat"  is  not  declared.  Except  as  provided 
for  in  paragraph  (f)  of  this  section,  if  a 
statement  of  the  saturated  fat  content  is 
not  required  and,  as  a  result,  not 
declared,  the  statement  "Not  a 
significant  source  of  saturated  fat"  shall 
be  placed  at  the  bottom  of  the  table  of 
nutrient  values.  Satiuated  fat  content 
shall  be  indented  and  expressed  as 
grams  per  serving  to  the  nearest  0.5 
gram  (1/2)  gram  increment  below  5 
grams  and  to  the  nearest  gram  increment 
above  5  grams.  If  the  serving  contains 
less  than  0.5  gram,  the  content  shall  be 
expressed  as  zero. 

(ii)  "Trans  fat"  or  "Trans":  A 
statement  of  the  number  of  grams  of 
trans  fat  in  a  serving,  defined  as  the  sum 
of  all  unsaturated  fatty  acids  that 
contain  one  or  more  isolated  (i.e., 
nonconjugated)  double  bonds  in  a  trans 
configuration,  except  that  label 
declaration  of  trans  fat  content 
information  is  not  required  for  products 
that  contain  less  than  0.5  gram  of  total 
fat  in  a  serving  if  no  claims  are  made 
about  fat,  fatty  acid  or  cholesterol 
content.  The  word  "trans"  may  be  ' 
italicized  to  indicate  its  Latin  origin,     v 
Trans  fat  content  shall  be  indented  and 
expressed  as  grams  per  serving  to  the 
nearest  0.5  (l/2)-gram  increment  below 
5  grams  and  to  the  nearest  gram 
increment  above  5  grams.  K  the  serving 
contains  less  than  0.5  gram,  the  content, 
when  declared,  shall  be  expressed  as 
zero.  Except  as  provided  for  in 
paragraph  (f)  of  this  section,  if  a 
statement  of  the  trans  fat  content  is  not 
required  and,  as  a  result,  not  declared, 
the  statement  "Not  a  significant  source 
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of  trans  fat"  shall  be  placed  at  the 
bottom  of  the  table  of  nutrient  values. 

***** 

(dKD*  *  * 
(ii)*  *  * 


.  (A)  Except  as  provided  for  in 
paragraph  (c)(2)(ii)  of  this  section,  a 
single  easy-to-read  tj^e  style. 


(11)*  *  * 
(iii)*  *  * 


If 


■  2) 


Nutrttion ' 

Facts 


«  aaHy  VahM*   AiMaM/Mralnt  «BirilfVaNM* 


Total  Fat  1.5g 


Saturated  Fat  O.Sg 


«%  Talal  CarfcaliydraU  26g   t% 

3%      Dietary  Fiber  2g  •% 


'  (Voam  OMy  VWun  are  ba«w>  on  «  2.000  ealorto 
dM.   Your  daily  valuM  may  b*  highar  or  towar 
dapandng  on  your  eatorta  naadr. 
Caloriaa,    2,000        2.500 


Serving  Size  2  sMoes  (56g) 
Servings  Per  Container  10 

Caloriaa  140 

Calories  from  Fat  15 


Trans  Fat  O.Sg 


Sugars  1g 


Cholostorol  Omg 


0%  Proloia4g 


todiom  280mg 


12% 


Vitamin  A  0% 
Thiamin  15% 


Vitamin  C  0% 
Riboflavin  8% 


Calcium  6% 
Niacin  10% 


lron£% 


ToWFal         Laaitan 
SatFat         Laaatwt 
Ctolaalarol      Laaathan 
Sodkn  Laattan 

Tow  Caitiohydrata 
DMaryFibar 


6Sg  aog 

2O0  25g 

SOOmg  300ing 

2.400mg  2.400110 

300g  375e 

2S«  30g 


Nutrition  Facts 

Servng  Size  1  cup  (228g) 
Servings  Per  Container  2 

Caloriaa  260            Calories  from  Fat  120 

«Brii|rVMM* 

1MaiFal13g 

ap% 

Saturated  Fat  5a 

2S% 

Trans  Fat  2g                                          | 

wMHooEOfoi  jumg 

10% 

todtoii660mg 

2S% 

Totafc  CariMvdrata  310 

10% 

Dietary  Ft>er0g 

0% 

Sugars  5g 

ProMnSg 

VSaminA4%             • 

Vitamin  C  2% 

Calcium  15%             • 

Iron  4% 

■  Parcant  Daily  Waiua*  ara  basad  on  a  2.000  caloria  dM. 
Your  Daily  Valuaa  may  ba  highar  or  lowar  dapanding  on 
your  crioria  naadt: 

Caloriaa:         2.000           ZSOO 

(13)'   *   * 
(ii)  •  *  • 


ToWFtt 

SalFal  Laaatian 

Cholaalarol  Laiatian 

Sodkjm  Laaatian 

Total  CaitMhydraia 

DIalaryFiiaf 


Caloriaa  par  gnm: 

Fal9         a  Cart)oriydraia4 


6Se  aog 

20g  2Sg 

SOOmg  aoOmg 

2,400mg       2.400Rig 
300g  STSg 

25g 30g 


PraMn4 


41504 
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Nutrition  Facts      ^^T 

Serving  Size  1  Box 
Servings  Per  Container 


CaloriM 


Calories  from  Fat 


Total  Fat 


Saturated  Fat 


Trans  Fat 


Chelestarol 


Sodium 


Potassium 


Tatai  Carboliydrato 


Dietary  Fiber 


Sugars 


Protsin 


*  Paroant  Daily  Valua*  are  based  on  a  2.000 
calorta  diet  Your  daily  values  may  be  higher 
Of  lower  depending  on  your  calorie  needs: 
Cakxiat:     2.000        2,500 


Total  Fat        Laaaihaft  65g  80g 

Sat  Fat       Leas  than  20g  25g 

Cholestarxil    Laeathan  SOOmg  SOOmg 

Sotfum         Laaathan  2.400nng  2.400mg 

Potassium  3,500mg  3,500mg 

Total  CaitKihydrala  300g  37Sg 

Dietary  Fiber  25g  30g 


(35g) 
1 

^^^^■^^^^^B 

130 

0 

%DaN|r 

VMM* 

og        ' 

0% 

Og 

0% 

Og 

Omg 

0% 

Omg 

0% 

125mg 

4% 

29g 

10% 

3g 

12% 

8g 

4g 

I^^^^^^^^^M 

Vitamin  A 

0% 

Vitamin  C 

0% 

Calcium 

0% 

Iron 

10% 

Thiamin 

30% 

Riboflavin 

30% 

Niacin 

30% 

Corn  Flakes 
NotSwaataned 


Mxwt  Grain  FWtM 


Vitamin  Be   30% 


(i9g) 
1 

^^^^^^^^1^^ 

70 

0 

%IMIy 

VMM* 

Og 

0% 

og 

0% 

og 

Omg 

0% 

200mg 

8% 

25mg 

1% 

17g 

6% 

ig 

4% 

6g 

Ig 

10% 

15% 

0% 

6% 

15% 

15% 

15% 

(27g) 
1 


100 


%OM»VMm' 


Og 


0% 


Pg_ 


0% 


Og 


Omg 


0% 


S% 


30mg 

1% 

24g 

8% 

ig 

4% 

13g 

Ig 

^(^^^^■^^■l 

10% 


90% 


0% 


20% 


20% 


20% 


20% 


15% 


20% 
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(e)*  *  * 
(5)*   *   * 


Nutrition  Facts 

Serving  Size  Vizpacicage 
(44g,  about  1/4  cup  dry  mix) 
Servings  Per  Container  12 


■■^ 

^5 

C1«i<a« 

190 

280 

Calories  from  Fat 

45 

140 

%mmt 

VMM** 

IMalFatSg* 

9X 

M% 

Saturated  Fat  2g 

10% 

13% 

Trans  Fat  1g 

Cliolaatwol  Omg 

0% 

23% 

t  ■<§!■■  aoomg 

13% 

13% 

34g  11% 

11% 

Dietary  Fiber  Og 

0% 

0% 

Sugars  I8g 

PMtoin2g 

Vitamin  A 

0% 

0% 

Vitamin  C 

0% 

0% 

Catdum 

6% 

8% 

Iron 

2% 

4% 

-  AinouilinWx 

"  KHCvit  Otfy  VMun  m  bM«l  on  ■  2.000  alofto  dM. 

your  calori*  naadt: 

CahirlM:         2.000           2.500 

IMIFm 

SMFat  LMtVan 

CMaMarol  LMtVan 

So«uni  Lanttwi 

Total  Cwtwhydrata 

Otttr/FOm 


66g  SOB 

20g  2S0 

SOOmg  300nig 

2.400mg  2,400me 

300g  37Sg 

25b  30b 


(f)  The  declaration  of  nutrition 
information  may  be  presented  in  the 
simplified  format  set  forth  herein  v«^hen 
a  food  product  contains  insignificant 
amounts  of  eight  or  more  of  the 
following:  Calories,  total  fat,  satiuated 
fat,  trans  fat,  cholesterol,  sodiiun,  total 
carbohydrate,  dietary  fiber,  sugars, 
protein,  vitamin  A,  vitamin  C,  calcium, 
and  iron;  *  *  * 


ig)* 


*  * 


(5)  A  food  with  a  label  declaration  of 
calories,  sugars,  total  fat,  satiuated  fat, 
trans  fat,  cholesterol,  or  sodium  shall  be 
deemed  to  be  misbranded  under  section  • 
403(a)  of  the  act  if  the  nutrient  content 
of  the  composite  is  greater  than  20 
percent  in  excess  of  the  value  for  that 
nutrient  declared  on  the  label.  *  *  * 

(6)  *  *  *  Reasonable  deficiencies  of 
calories,  sugars,  total  fat,  saturated  fat, 
trans  fat,  cholesterol,  or  sodiiun  under 
labeled  amounts  are  acceptable  within 
current  good  manufactviring  practice. 

»        »        •        *        * 

(13)*   *   * 
(ii)*  *  • 
(A)*  *   * 
W*   *  * 


a: 


Nutrition 

Fj 


AnMiMtlBM'vInf 


Serving  Size  i/3  cup  (56g) 
Servings  atKHJt  >3 
Calotte*  90 
Fat  Cal.  20 

■Paroant  DMy  VWuM  (DV)  •!• 
baaad  on  a  ^000  caiorta  4«L 


%BV*      AaMHiUaarvlBB 


Tatal  Fat  2g 

3%     Total  Carb.  Og         0% 

Sat.  Fat  1g 

9%         Fiber  Og                  0% 

Trans  Fat  0.5g 

Sugars  Og 

ClielMl.  lOmg 

3%     ProUtm  17g 

Sotftam  200ma 

•% 

Vitamin  A  0%  •  Vitamin  C  0%  •  Calcium  0%  •  Iron  6% 

NutritiOII  Facts  Serv.  size:  1  package,  Amount  Per  Serving: 

45,  Fat  Cal.  10.  IMal  Fat  1g  (2%  DV),  Sat.  Fat  0.5g  (3%  DV),  Trans  Fat  0.5g. 
Omg  (0%  DV).  Sodtan  SOtng  (2%  DV).  Total  Cark^  8g  (3%  DV).  Ftoer  1g 
(4%  DV),  Sugars  4g.  Pietola  1g.  Vitamin  A  (8%  DV),  Vitamin  C  (8%  DV),  Calcium 
(0%  DV),  Iron  (2%  DV).  Percent  Daily  Values  (DV)  are  based  on  a  2.000  calorie  d»t. 


■  3.  Section  101.36  is  amended  by 
revising  paragraph  (b)(2)(i)  to  read  as 
foUows: 


§101.36    Nutrftioniabellng  of  dietary 
supplements. 

***** 

(b)  *  *  * 


(2)*   '   * 

(i)  The  (b)(2)-dietary  ingredients  to  be 
declared,  that  is  total  calories,  calories 
from  fat,  total  fat,  saturated  fat,  trans  fat. 
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cholesterol,  sodium,  total  carbohydrate, 
dietary  fiber,  sugars,  protein,  vitamin  A, 
vitamin  C,  calcium  and  iron,  shall  be 
declared  when  they  are  present  in  a 
dietary  supplement  in  quantitative 
amounts  by  weight  that  exceed  the 
amount  that  can  be  declared  as  zero  in 


nutrition  labeling  of  foods  in  accordance 
with  §  101.9(c)  of  this  part.  *  *  *     ^ 

***** 

■  4.  Appendix  B  to  Part  101  is  amended 
by  revising  the  sample  label  following 
the  list  of  examples  to  read  as  follows: 


Appendix  B  to  Part  101— Graphic 
Enhancements  Used  by  the  FDA 


Examples  of  Graphic  Enhancements  used  by  the  FDA 


Helvetica  Regular  8 
point  with  1  point  of 
leading 

3  point  mie 


8  point  Helvetica  Black - 
with  4  points  of  leading 


1/4  point  rule  centered - 
l)etween  nutrients 
(2  points  leading  above 
and  2  points  below) 

8  point  Helvetica 
Regular  with  4  points 
of  leading 

8  point  Helvetica 
Regular,  4  points  of 
leading  with  10  point 
bullets. 


Nutrition  Facts 

Serving  Size  1  cup  (228g) 
Serving  Per  Container  2 


Calottes  260 


Calories  from  Fat  120 


Total  Fat  13g 


%p«»»»M— % 


20% 


Saturated  Fat  5g 


25% 


Trans  Fat  2g 


Cholaatayel  30mg 


SodhwnSeOmg 


10% 


Total  Catbohydtaf  31g 


2S% 


10% 


Dietary  Fiber  Og 


0% 


Sugars  5g 


ProtoliiSg 

Vitamin  A  4% 


Vitamin  C  2% 


Calcium  15% 


Iron  4% 


'  Percani  Dally  Values  are  based  on  a  2,000  catoria  diet. 

Your  Daily  Values  may  be  highef  of  lower  depending  on 

your  calone  needs: 
CatoleK  2.000 


Total  Fat 

Sal  Fat 
Oidesterol 
Sodium 
Total  Cartx>hydrate 

Dietary  Fiber 


2,500 


Less  than 
LessUian 
Less  than 
Less  than 


65g 

209 
aOOmg 
2.400mg 
300g 

25g 


80g 
259 
aOOmg 

2.400mg 

375g 

30g 


Franklin  Gothic  Heavy  or 
Helvetica  Black,  flush  left 

6  flush  right,  no  smaller 
than  13  point 

7  point  rule 

• 

■  6  point  Helvetia  Black 

All  labels  enclosed  by 
1/2  point  box  mle  within  3 
points  of  text  measure 


1/4  point  rule 


Type  below  vitamins  and 
minerals  (footnotes)  is  6 
point  with  1  point  of  leading 


Dated:  May  7,  2003. 
Mark  B.  McClellan, 

Commissioner  of  Food  and  Drugs. 

Dated:  July  2,  2003. 
Tommy  G.  Thompson, 

Secretary  of  Health  and  Human  Services. 
[FR  Doc.  03-17525  Filed  7-9-03;  8:45  am] 
BILUNG  CODE  4160-01-S 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 

[Docket  No.  03N-0076] 

RIN  0910-AC50 

Food  Labeling:  Trans  Fatty  Acids  in 
Nutrition  Latiellng;  Consumer 
Research  to  Consider  Nutrient  Content 
and  Health  Claims  and  Possible 
Footnote  or  Disclosure  Statements 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  this 
advance  notice  of  proposed  rulemaking 
(ANPRM)  to  solicit  information  and  data 
that  potentially  could  be  used  to 
establish  new  nutrient  content  claims 
about  trans  fatty  acids  {tmns  fat);  to 
.  establish  qualifying  criteria  for  trans  fat 
in  current  nutrient  content  claims  for 
saturated  fatty  acids  (saturated  fat)  and 
cholesterol,  lean  and  extra  l^an  claims, 
and  health  claims  that  contain  a 
message  about  cholesterol-raising  lipids; 
and.  in  addition,  to  establish  disclosure 
and  disqualifying  criteria  to  help 
consumers  make  heart-healthy  food 
choices.  The  agency  is  also  requesting 
comments  on  whether  it  should 
consider  statements  about  trans  fat, 
either  alone  or  in  combination  with 
saturated  fat  and  cholesterol,  as  a 
footnote  in  the  Nutrition  Facts  panel  or 
as  a  disclosure  statement  in  conjunction 
with  claims  to  enhance  consumers' 
understanding  about  such  cholesterol- 
raising  lipids  and  how  to  use  the 
information  to  make  healthy  food 
choices.  Information  and  data  obtained 
from  comments  and  from  consumer 
studies  that  will  be  conducted  by  FDA 
also  may  be  used  to  help  draft  a 
proposed  rule  that  would  establish 
criteria  for  certain  nutrient  content  or 
health  claims  or  require  the  use  of  a 
footnote,  or  other  labeling  approach, 
about  one  or  more  cholesterol-raising 
lipids  in  the  Nutrition  Facts  panel  to 
assist  consumers  in  maintaining  healthy 
dietary  practices.  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
amending  its  regulations  on  nutrition 
labeling  to  require  that  trans  fat  be 
declared  in  the  nutrition  label  of 
conventional  foods  and  dietary 
supplements  on  a  separate  line  under 
the  line  for  the  declaration  of  saturated 
fat. 


DATES:  Submit  written  or  electronic 
comments  by  October  9,  2003. 
ADDRESSES:  Submit  written  or  electronic 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www. f da  gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Schrimpf,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-800),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740,  301- 
436-2373. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  the  Federal  Register  of  November 
17, 1999  (64  FR  62746)  (the  November 
1999  proposal),  FDA  (we)  proposed, 
among  other  things,  to:  (1)  Amend  our 
regulations  on  nutrition  labeling  to 
require  that  the  amount  of  trans  fat 
present  in  a  food,  including  dietary 
supplements,  be  included  in  the  amount 
and  percent  of  Daily  Value  (%  DV) 
declared  for  saturated  fat  with  a  footnote 
indicating  the  amount  of  trans  fat  in  a 
serving  of  the  product  when  the  product 
contains  0.5  or  more  grams  (g)  per  (/J 
serving,  (2)  establish  a  nutrient  content 
claim  for  "trans  fat  free,"  and  (3)  revise 
existing  nutrient  content  and  health 
claims  that  have  limits  on  levels  of 
saturated  fat  to  include  ^  criterion  for 
trans  fat.  In  that  proposal,  FDA 
concluded  that  dietary  trans  fat,  like 
saturated  fat,  has  adverse  effects  on 
blood  cholesterol  measures  that  are 
predictive  of  coronary  heart  disease 
(CHD)  risk  (64  FR  62746  at  62754). 

Comments  received  in  response  to  the 
November  1999  proposal  were  very 
diverse.  Many  comments  strongly 
opposed  the  inclusion  of  trans  fat  as 
part  of  the  amount  and  %  DV  for 
saturated  fat  (see  "Food  Ubeling:  Trans 
Fatty  Acids  in  Nutrition  Labeling, 
Nutrient  Content  Claims,  and  Health 
Claims"  (the  trans  fat  final  regulation) 
found  elsewhere  in  this  issue  of  the 
Federal  Register)  and  supported  the 
declaration  of  trans  fat  on  a  separate 
line  immediately  imder  that  for 
saturated  fat.  Comments  relating  to 
claims  were  equally  diverse  and 
indicated  strongly  opposing  views. 
Comments  objecting  to  proposed 
definitions  for  nutrient  content  claims 
were  based  on  scientific,  legal,  and 
economic  arguments  with  some 
comments  stating  that  the  agency  was 
acting  in  advance  of  scientific 
justification.  Moreover,  comments 
encouraged  the  agency  to  wait  for  the 
soon-to-be  published  report  on 
macronutrients  by  the  Institute  of 


Medicine  of  the  National  Academy  of 
Sciences  (lOM/NAS)  before  finalizing 
the  proposal.  The  comments  explained 
that  the  lOM/NAS  was  expected  to 
review  the  available  science  on  trans  fat 
and  might  establish  a  dietary  reference 
intake  (DRI)  level  from  which  FDA 
could  establish  a  daily  reference  value 
(DRV)  that  would  assist  it  in  providing 
other  information  on  the  nutrition  label, 
such  as  a  %  DV  for  trans  fat. 

In  September  of  2002,  the  lOM/NAS 
issued  the  report  entitled  "Dietary 
Reference  Intakes  for  Energy, 
Carbohydrate,  Fiber,  Fat.  Fatty  Acids, 
Cholesterol,  Protein  and  Amino  Acids" 
(the  lOM/NAS  macronutrient  report) 
and  found  that,  similar  to  saturated  fat, 
there  is  "a  positive  linear  trend" 
between  trans  fat  intake  and  low  density 
lipoprotein-cholesterol  (LDL-C) 
concentration,  and  therefore  increased 
risk  of  CHD  (Ref.  1).  Although  the  lOM/ 
NAS  macronutrient  report 
recommended  that  the  intake  of  trans  fat 
be  as  low  as  possible  while  maintaining 
a  nutritionally  balanced  diet,  it  did  not 
provide  a  DRI  for  trans  fat  or 
information  that  the  agency  needs  to 
establish  a  DRV  for  nutrition  labeling 
purposes. 

Dietary  guidance  for  the  general 
population  similar  to  that  in  the  lOM/ 
NAS  macronutrient  report  was  included 
in  the  Dietary  Guidelines  for  Americans 
(2000,  5th  ed.)  (Ref.  2),  which 
recommended  cutting  back  on  saturated 
and  trans  fats  when  reducing  total  fat 
intake.  Moreover,  the  National 
Cholesterol  Education  Program's  Expert 
Panel  on  Detection,  Evaluation,  and 
Treatment  of  High  Blood  Cholesterol  in 
Adults  recommended  that  individuals  at 
high  risk  for  CHD  keep  their  intake  of 
trans  fat  low  (Ref.  3). 

In  light  of  recommendations  in  the 
lOM/NAS  macronutrient  report,  the 
agency  published  in  the  Federal 
Register  of  November  15,  2002  (67  FR 
69171)  a  document  reopening  the 
comment  period  of  the  November  1999 
proposal  (November  2002  reopening  of 
the  comment  period)  to  solicit 
comments  on  a  proposed  footnote 
statement  that  would  be  used  in  place 
of  a  %  DV  for  trans  fat  on  the  nutrition 
label.  In  that  document,  the  agency 
recognized  the  importance  of  providing 
information  on  the  trans  fat  content  of 
foods  on  food  labels  and  set  forth  its 
thinking  that  the  proposed  footnote 
statement  would  provide  guidance  to 
consumers  when  using  the  quantitative 
information  to  help  maintain  healthy 
dietary  practices.  Thus,  in  the  absence 
of  a  basis  on  which  to  establish  a  DV, 
the  agency  proposed  to  require  an 
asterisk  (or  other  symbol)  in  the  %  DV 
column  for  trans  fat,  when  it  is  fisted, 
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that  is  tied  to  a  similar  symbol  at  the 
bottom  of  the  Nutrition  Facts  box  and 
the  statement  that  "Intake  of  trans  fat 
should  be  as  low  as  possible."  The 
agency  asked  for  comments  on  the 
proposed  footnote  statement. 

A  few  comments  to  the  November 
2002  reopening  of  the  comment  period 
supported  the  proposed  footnote 
statement,  "Intake  of  trans  fat  should  be 
as  low  as  possible,"  with  or  without 
some  modification  to  the  statement. 
However,  the  majority  of  comments 
strongly  opposed  the  proposed  footnote 
statement  and  recojiunended  that  FDA 
drop  the  footnote  and  finalize  the 
quantitative  (gram/serving)  label 
declaration  of  trans  fat  on  a  separate 
line  below  satiu^ted  fat  with  no  %  DV. 
A  more  thorough  review  of  the 
comments  can  be  seen  in  conunent  17 
of  the  trans  fat  final  regiilation  found 
elsewhere  in  this  issue  of  the  Federal 
Register. 

The  dominant  concern,  firom  both 
industry  and  consiuners,  was  that  the 
footnote  would  create  a  goal  of 
achieving  a  "zero"  brans  fat  intake  level 
so  that  the  market  (that  is,  manufactiuer 
reformulations  and  consiuner 
preferences)  would  be  driven  toward 
products  that  were  devoid  of  trans  fat, 
regardless  of  the  level  of  saturated  fat. 
One  comment  submitted  two  consumer 
surveys  that  suggest  the  proposed 
footnote  statement  may  lead  consumers 
to  identify  foods  with  much  higher 
levels  of  saturated  fat  but  no  tmns  fat  as 
"more  healthful"  than  those  containing 
lesser  amounts  of  saturated  fat  and  trans 
fat  combined  (see  comment  1 7  in  the 
trans  fat  final  regulation  found 
elsewhere  in  this  issue  of  the  Federal 
Register). 

Another  concern  expressed  in 
comments  was  that  the  proposed 
footnote  statement  was  inconsistent 
with  the  lOM/NAS  report  (Ref.  1)  and 
other  dietary  guidelines.  The  comments 
argued  that  the  footnote  statement 
implies  that  intake  of  trans  fat  should  be 
zero,  in  other  words,  a  de  facto  DV  of 
"zero"  whereas  the  lOM/NAS 
macronutrient  report  states  that  the 
intake  of  trans  fat  is  unavoidable  in 
ordinary  diets.  Moreover,  the  report 
states  that  eliminating  them  from  an 
ordinary  diet  would  require  significant 
changes  in  dietary  intake  patterns  that 
may  result  in  unknown  and 
imquantifiable  health  risks.  The  lOM 
recommendation  was  that  intake  of 
trans  fat  should  be  as  low  as  possible 
"while  consiuning  a  nutritionally 
adequate  diet."  The  comments  noted 
that  the  lOM/NAS  macronutrient  report 
makes  similar  reconunendations  for 
saturated  fat  and  cholesterol,  which  also 
have  adverse  effects  on  LDL-C. 


Thus,  the  comments  expressed  the 
belief  that  the  proposed  footnote 
statement  could  mislead  consumers  into 
selecting  foods  with  more  saturated  fat 
in  an  effort  to  avoid  foods  containing 
trans  fat.  Virtually  all  comments 
conveyed  that  trans  fat  and  saturated  fat 
(and  perhaps  cholesterol)  need  to  be 
viewed  in  tandem — not  one  at  the 
exclusion  of  the  other(s). 

Comments  also  raised  concerns  about 
the  absence  of  consumer  studies  to 
determine  how  the  proposed  footnote 
would  be  perceived.  As  noted 
previously,  industry  comments 
perceived  it  as  a  warning  label  for 
consiuners  to  avoid  trans  fat-containing 
foods  at  all  costs,  resulting  in  an 
increased  intake  of  saturated  fat  and 
negating  years  of  government  health 
messages  to  limit  saturated  fat  intake. 
Comments  also  indicated  concerns 
about  an  additional  footnote  adding 
clutter  to  the  label  and  thereby 
discouraging  consumers  from  reading  it. 
The  conunents  strongly  supported 
consumer  research  on  the  proposed  and 
other  possible  footnote  statements  to 
determine  consiuners'  understanding  of 
trans  fat  in  light  of  such  statements  and 
how  trans  fat  may  be  perceived  relative 
to  other  cholesterol-raising  lipids  in  a 
food,  as  well  as  how  consumers  would 
react  to  the  footnote. 

In  the  trans  fat  final  regulation,  found 
elsewhere  in  this  issue  of  the  Federal 
Register,  we  amend  regulations  on 
nutrition  labeling  to  require  that  trans 
fat  be  declared  in  the  nutrition  label  of 
conventional  foods  and  dietary 
supplements  on  a  separate  line 
inunediately  under  the  line  for  the 
declaration  of  saturated  fat  but  without 
a  %  DV  or  the  proposed  nutrient 
content  claims  or  footnote  statement.  In 
that  document,  we  concurred  with  the 
comments  that  support  consumer 
testing  to  ensiue  that  any  claim  or 
footnote  statement  about  trans  fat,  alone 
or  in  combination  with  other  nutrients, 
such  as  saturated  fat  and  cholesterol, 
provides  meaningful  guidance  to 
consumers  and  drives  the  market  in  a 
nutritionally  beneficial  direction. 
However,  we  concluded  that  based  on 
information  and  argiunents  presented  in 
the  comments,  it  is  premature  to 
establish  new  or  revised  definitions  for 
nutrient  content  claims  or  require  the 
use  of  the  proposed  footnote  statement 
in  the  nutrition  label.  Instead,  we 
decided  to  issue  this  ANPRM  and  solicit 
comment  and  consumer  research  on:  (1) 
An  appropriate  basis  for  establishing 
qualifying  criteria  for  trans  fat  in  trans 
fat  nutrient  content  claims  and  current 
nutrient  content  claims  for  saturated  fat 
and  cholesterol,  lean  and  extra  lean 
claims,  and  health  claims  that  contain  a 


message  about  cholesterol-raising  lipids 
as  well  as  disclosure  and  disqualifying 
levels;  (2)  whether  such  claims  mislead 
consumers  about  the  total  fatty  acid 
profile  if  levels  of  all  cholesterol-raising 
lipids  are  not  addressed,  and  if  so, 
whether  qualifiers  or  disclosure 
statements  would  remedy  this  problem; 
(3)  the  use  of  a  footnote,  (4)  the  language 
that  may  be  appropriate  for  use  in  a 
footnote,  and  (5)  the  impact  of  nutrient 
content  or  health  claims  or  a  footnote  or 
disclosure  statement  on  consumers' 
food  selections. 

D.  Agency  Request  for  Information 

A.  Nutrient  Content  Claims,  Health 
Claims,  Disclosure,  and  Disqualifying 
Levels 

FDA  has  a  mandate  to  provide 
nutrition  information  on  food  labels  to 
assist  consumers  in  maintaining  healthy 
dietary  practices.  As  explained  in  the 
trans  fat  final  regulation,  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  although  the  science  now 
supports  a  relationship  between  trans 
fat  intake  and  risk  of  CHD,  the  agency 
believes  that  the  current  level  of 
scientific  evidence  does  not  provide  the 
typm  of  quantitative  information  that  the 
agency  would  need  to  support  the 
establishment  of  a  DRV  for  trans  fat.  In 
1993,  when  the  agency  established  a 
DRV  for  saturated  fat  (58  FR  2206, 
January  6, 1993).  it  based  the  DRV  on 
quantitative  guidelines  set  forth  by  the 
National  Academy  of  Science  1989 
report  "Diet  and  Health,  Implications 
for  Reducing  Chronic  Disease  Risk" 
(Ref.  4)  and  a  report  fi'om  the  National 
Cholesterol  Education  Program 
(National  Heart,  Lung,  and  Blood 
Institute  of  the  National  Institutes  of 
Health)  (Ref.  5)  that  stated  that  satiuated 
fat  should  provide  less  than  10  percent 
of  total  calories.  The  agency  derived  a 
DRV  of  20  grams  for  saturated  fat 
(rounded)  as  the  amount  of  saturated  fat 
that  would  provide  approximately  10 
percent  of  the  reference  caloric  intake 
(i.e.,  2,000  calories/day)  (55  FR  29476  at 
29483,  July  19,  1990).  There  is  no  such 
quantitative  recommendation  at  this 
time  for  trans  fat,  either  as  an  absolute 
amount  or  as  a  percentage  of  caloric 
intake.  The  lOM/NAS  report 
recommended  keeping  trans  fat  intake 
as  low  as  possible  while  recognizing 
that  trans  fat  is  unavoidable  in  ordinary, 
nonvegan  diets  and  that  trying  to 
eliminate  trans  fat  fi-om  the  diet  entirely 
would  require  significant  changes  in 
eating  patterns  that  may  introduce 
undesirable  effects.  In  die  absence  of  a 
DRV  for  trans  fat,  the  agency  is 
providing  for  mandatory  trans  fat 
labeling,  without  a  %  DV,  to  provide 
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consumers  with  infoimation  they  need 
to  help  them  make  healthy  food  choices 
in  the  context  of  their  total  daily  diet. 

In  addition  to  the  information  on  the 
Nutrition  Facts  panel,  nutrient  content 
and  health  claims  are  important  tools 
for  providing  consumers  with 
information  about  the  level  of  one  or 
more  nutrients  in  a  food  product. 
Because  the  level  of  scientific  evidence 
does  not  currently  support  the 
establishment  of  an  appropriate 
reference  value  for  daily  consumption  of 
trans  fat,  such  as  a  DRI  level,  from 
which  the  agency  could  derive  a  DRV 
for  trans  fat.  the  agency  decided,  in  the 
trans  fat  final  regulation,  to  withdraw 
those  provisions  of  the  proposed  trans 
fat  rule  pertaining  to  the  establishment 
of  a  definition  of  "trans  fat  free," 
consideration  of  "reduced  trans  fat"  and 
"reduced  saturated  fat  and  trans  fat" 
claims  and  limits  on  the  amounts  of 
trans  fat  wherever  saturated  fat  limits 
are  placed  on  nutrient  content  claims, 
health  claims,  and  disclosing  and 
disqualifying  levels.  However,  the 
agency  plans  to  continue  to  evaluate  the 
emerging  science  and  revisit  the  need 
for  establishing  nutrient  content  claims 
related  to  trans  fat,  and  limits  on  trans 
fat  in  certain  nutrient  content  claims, 
health  claims,  and  disclosure  and 
disqualifying  levels  through  a  new 
rulemaking  once  the  scientific  evidence 
has  evolved  to  a  point  at  which  the 
agency  believes  the  scientific  evidence 
would  support  such  a  rulemaking.  If  a 
company  wants  to  make  a  statement 
about  the  fat  content  of  a  product  that 
is  demonstrably  true,  balanced, 
adequately  substantiated,  and  not 
-   misleading,  FDA  would  have  to 
consider  the  exercise  of  its  enforcement 
discretion. 

The  agency  is  concerned  about 
ensuring  that  consumers  obtain  the  best 
possible  information  related  to  trans  fat 
and  other  cholesterol-raising  lipids  on 
the  food  label.  Therefore,  we  are 
interested  in  receiving  information  from 
scientific  bodies  concerning 
recommended  or  upper  intake  levels  of 
tmns  fat.  We  are  also  requesting 
interested  persons  to  submit,  as  part  of 
their  comments  on  this  ANPRM, 
scientific  information  and  data, 
including  consiuner  research  data  and 
analyses  of  risk  inherent  in  selecting 
specific  levels  of  trans  fat,  that  would 
assist  the  agency  in  establishing 
qualifying  criteria  for  tmns  fat  in  trans 
fat  nutrient  content  claims,  current 
nutrient  content  claims  for  satiirated  fat 
and  cholesterol,  lean  and  extra  lean 
claims,  and  health  claims  that  contain  a 
message  about  cholesterol-raising  lipids, 
and,  in  addition,  as  disclosure  and 
disqualifying  levels.  Alternatively,  in 


the  absence  of  evidence  to  support  the 
establishment  of  such  qualifying 
criteria,  the  agency  is  interested  in 
receiving  any  available  data  to  support 
the  usefulness  of  or  need  for  a 
disclosure  statement,  in  conjunction 
with  nutrient  content  or  health  claims, 
concerning  levels  of  saturated  fat,  trans 
fat,  or  cholesterol  in  a  food  or  in  the  diet 
or  a  message  about  the  role  of  such 
cholesterol-raising  lipids  in  increasine 
the  risk  of  CHD. 

The  agency  is  also  interested  in 
comments  on  the  impact  on  consumers' 
shopping  choices  of  a  qualifying 
criterion  for  tmns  fat  in  saturated  fat, 
cholesterol,  lean  and  extra  lean  nutrient 
content  claims  and  in  health  claims  that 
contain  a  message  about  cholesterol- 
raising  lipids.  What  kinds  of  products 
would  consiuners  buy  more  or  less  of 
because  of  such  claims  and  a  tmns  fat 
criterion? 


footnotes  to  assist  consumers  in  making 
product  choices  or  to  draw  correct 
inferences  about  product  characteristics. 
It  niight  also  be  useful  to  know  how 
different  footnote  statements  are 
comprehended  by  consumei^  and     ' 
whether  they  are:  (1)  Seen  as  credible, 
(2)  understood  as  statements  of  dietary 
guidance  or  as  product  warning 
statements,  or  (3)  seen  as  confusing.  As 
always,  we  will  take  into  account  the 
adequacy  of  the  sample,  sample  size, 
response  rates,  study  design,  and  the 
representativeness  of  the  products  and 
product  comparisons  used  in  the  study 
when  we  evaluate  and/or  design  a 
study. 

We  intend  to  conduct  consumer 
research  of  this  kind  in  the  near  future. 


B.  Footnote  Statements 


We  are  asking  interested  persons  and 
those  with  expertise  in  consumer 
research  to  submit,  as  part  of  their 
comments  on  the  ANPRM,  information 
and  consumer  research  data  on  any  of 
the  following  footnote  statements: 

•  Intake  ofsaturated  fat  and  tmns  fat 
should  be  kept  low  while  maintaining  a 
nutritionally  adequate  diet; 

•  Intake  of  tmns  fat  should  be  kept 
low  while  maintaining  a  nutritionally 
adequate  diet; 

•  Intake  of  satiu-ated  fat,  tmns  fat,  and 
cholesterol  should  be  kept  low  While 
maintaining  a  nutritionally  adequate 
diet;  ^ 

•  As  part  of  a  nutritionally  balanced 
diet,  intake  of  satm-ated  fat,  tmns  fat. 
and  cholesterol  should  be  kept  low; 

•  Healthy  diets  start  with  cQets  low  in 
saturated  fat,  tmns  fat,  and  cholesterol; 
and 

•  Nutritionally  adequate  diets  include 
diets  low  in  saturated  fat,  tmns  fat,  and 
cholesterol. 

Other  footnote  statements  may  also  be 
considered. 

In  particular,  we  are  interested  in 
information  about  whether  a  footnote 
about  tmns  fat,  alone  or  in  combination 
with  saturated  fat  and  cholesterol, 
would  be  helpful  to  consumers  and 
what  kinds  of  footnote  statements  are 
likely  to  be  helpful  to  consumers  to 
achieve  the  goal  of  conveying 
information  about  tmns  fat  and/or  other 
cholesterol-raising  lipids  in  a  manner 
which  "enables  the  public  to  readily 
observe  and  comprehend  such 
information  and  to  understand  its 
relative  significance  in  the  context  of  a 
total  daily  diet."  (Section  2[b)  of  Public 
Law  101-535).  Such  information  might 
consist  of  tests  of  the  ability  of  various 


C.  Specific  Questions  to  be  Considered 

Comments  are  also  requested  on  the 
following  questions: 

•  How  will  nutiient  content  or  health 
claims  or  a  footnote  or  disclosiue 
statement  about  trans  fat.  either  alone  or 
in  combination  with  saturated  fat  and 
cholesterol,  change,  if  at  all.  the  way 
consumers  are  likely  to  respond  to  the 
required  declaration  of  the  amount  of 
satiu^ted  and  tmns  fats  in  the  Nutrition 
Facts  panel? 

•  Will  a  claim  or  a  footnote  or 
disclosure  statement  have  an  impact  on 
consumers'  shopping  choices,  and.  if  so. 
what  kinds  of  products  will  consumers 
buy  more  of  and  less  of? 

•  Is  there  any  information,  other  than 
claims  or  a  footnote  or  disclosure 
statement,  tiiat  FDA  should  consider 
requiring  in  labeling  tiiat  would  be  more 
helpful  to  consumers  with  respect  to 
cholesterol-raising  lipids  in  maintaining 
a  healthy  diet  and  in  getting  accurate 
and  reliable  nutrition  information,  or 
that  would  help  consumers  make  better 
use  of  the  information  about  cholesterol- 
raising  lipids  on  the  label? 

•  Since  the  amount  of  tmns  fat  will  be 
listed  in  the  Nutrition  Facts  panel  right 
below  the  amount  and  %  DV  of 
saturated  fat,  what  additional  effect  will 
claims  or  a  footnote  or  disclosiu« 
statement  about  tmns  fat.  either  alone  or 
in  combination  with  saturated  fat  and 
cholesterol,  have  on  the  line  of  products 
that  manufactiu^rs  choose  to  make? 

•  What  kinds  of  existing  products  will 
manufacturers  reformulate  because  of 
claims  or  a  footnote  or  disclosure 
statement? 

•  What  kinds  of  new  products  will 
manufactiuers  develop  because  of 
claims  or  a  footnote  or  disclosure 
statement? 

•  What  kinds  of  products  will 
manufactiu^rs  stop  producing  because 
of  claims  or  a  footnote  or  disclosure 
statement? 
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•  What  First  Amendment  issues,  if 
any,  would  be  raised  by  establishing 
qualifying  criteria  for  titms  fat  in  trans 
fat  claims  and  other  nutrient  content  or 
health  claims  with  existing  criteria  for 
saturated  fat  and  by  requiring  a  footnote 
or  disclosure  statement? 

•  How  will  manufacturers  weigh  the 
consimier  concerns  about  both  saturated 
and  trans  fats  with  the  functional 
properties  of  those  fats  in  the  food.  For 
example,  if,  as  some  manufactiuers  have 
claimed,  functional  considerations  may 
sometimes  cause  trans  fat  to  be  replaced 
with  equal  or  greater  amounts  of 
saturated  fat,  then  how  will  consimiers 
react  to  a  potentially  unhealthful 
substitution  where  a  product  lists  fewer 
grams  of  trans  fat,  but  lists  more  grams 
of  satiirated  fat  and  reports  a  higher  % 
DV  for  saturated  fat?  At  what  ratio  of 
substitution  of  saturated  fat  for  trans  fat 
would  it  not  be  advantageous  to  a 
manufactiuer  to  make  such  a 
substitution,  even  with  a  claim  or 
footnote  or  disclosure  statement?  What 
steps  could  FDA  take  to  encourage  more 
healthful  reformulation? 

•  In  order  to  comply  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  what  options  for 
regulatory  relief  should  we  consider 
giving  to  small  businesses? 
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ADDRESSES)  written  or  electronic 
comments  regarding  this  docvunent. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  paper  copies 
of  any  mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
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comments  may  be  seen  in  the  Division 
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This  ANPRM  is  issued  under  sections 
201,  403,  and  701  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  321, 
343,  and  371)  and  under  the  authority 
of  the  Commissioner  of  Food  and  Drugs. 

Dated:  )une  26,  2003. 
Mark  B.  McClellan, 

Commissioner  of  Food  and  Drugs. 
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DEPARTMENT  OF  LABOR 
Office  of  the  Secretary 

29  CFR  Part  35 
RIN  1291-AA21 

Nondiscrimination  on  tfie  Basis  of  Age 
in  Programs  or  Activities  Receiving 
Federal  Financial  Assistance  From  ttie 
Department  of  L^bor 

agency:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  Notice  of  Proposed 
Rulemaking  sets  out  the  Department  of 
Labor's  ("DOL"  or  "the  Department") 
proposed  rules  for  implementing  the 
Age  Discrimination  Act  of  1975,  as 
amended  ("Age  Act").  The  Age  Act 
prohibits  discrimination  on  the  basis  of 
age  in  programs  or  activities  receiving 
Federal  financial  assistance.  The  Age 
Act  also  contains  certain  exceptions  that 
permit,  imder  limited  circumstances, 
use  of  age  distinctions  or  factors  other 
than  age  that  might  have  a 
disproportionate  effect  on  the  basis  of 
age.  The  Age  Act  applies  to  persons  of 
all  ages. 

DATES:  Comments  must  be  received  by 
September  9,  2003. 

ADDRESSES:  Address  all  comments  about 
this  proposed  rule  to  Annabelle  T. 
Lockhart,  Director,  Qvil  Rights  Center 
("CRC"),  Frances  Perkins  Building,  200 
Constitution  Ave.,  NW.,  Room  N-4123, 
Washington,  DC  20210.  Brief  comments 
(maximum  five  pages)  may  be  submitted 
by  facsimile  machine  (FAX)  to  202/693- 
6505.  Comments  by  electronic  mail  may 
be  sent  to  CivilRightsCenter@dol.gov. 
Receipt  of  submissions,  whether  by 
mail,  FAX  transmiftal  or  by  e-mail,  will 
not  be  acknowledged;  however,  the 
sender  may  request  confirmation  that  a 
submission  has  been  received,  by 
telephoning  the  Civil  Rights  Center  at 
(202)  693-6500  (VOICE)  or  (202)  693- 
6515,  (800)  326-2577  (TTY/TDD). 

Comments  that  CRC  receives  will  be 
available  for  public  inspection  at  EKDL 
during  normal  business  hours. 
Appropriate  aids  are  available  on 
request  to  persons  needing  assistance  to 
review  the  comments.  In  addition, 
copies  of  this  proposed  rule  are 
available,  upon  request,  in  large  print 
and  electronic  file  on  computer  disk. 
Other  formats  will  be  considered  upon 
request.  To  schedule  an  appointment  to 
review  the  comments  and/or  to  obtain 
the  proposed  rule  in  an  alternate  format, 
contact  CRC  at  the  telephone  niunber  or 
address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Annabelle  T.  Lockhart,  Director,  Civil 


Rights  Center  (CRC),  Frances  Perkins 
Building,  200  Constitution  Ave.  NW., 
Room  N-4123,  Washington,  DC  20210, 
CivilRightsCentei@dol.gov,  (202)  693- 
6500  (VOICE)  or  (202)  693-6515,  (800) 
326-2577  (TTY/TDD). 

SUPPl£MENTARY  INFORMATION:         .       . 
L  Baclcground  Information 

The  Age  Discrimination  Act  of  1975, 
42  U.S.C.  6101  etseq.,  prohibits 
discrimination  on  the  basis  of  age  in 
programs  or  activities  receiving  Federal 
financial  assistance.  The  Age  Act 
applies  to  discrimination  at  all  age 
levels.  The  Age  Act  also  contains 
specific  exceptions  that  permit  the  use 
of  certain  age  distinctions  and  factors 
other  than  age  that  meet  the  Age  Act's 
requirements. 

"The  Age  Act  required  the  former 
Department  of  Health,  Education,  and 
Welfare  (HEW)  to  issue  general, 
government-wide  regulations  setting 
standards  to  be  followed  by  all  Federal 
agencies  implementing  the  Age  Act. 
These  government- wide  regulations, 
which  were  issued  on  June  12, 1979  (45 
CFR  part  90;  44  FR  33768),  and  became 
effective  on  July  1, 1979,  require  each 
Federal  agency  providing  financial 
assistance  to  any  program  or  activity  to 
publish  final  regulations  implementing 
the  Age  Act,  and  to  submit  final  agency 
regulations  to  HEW  (now  the 
Department  of  Health  and  Human 
Services  (HHS)),  before  publication  in 
the  Federal  Register.  [See  45  CFR 
90.31.) 

n.  Rulemaking  History 

On  December  29, 1998,  DOL 
published  its  first  NPRM  to  implement 
the  Age  Act.  See  63  FR  71714  (1998).  No 
comments  were  received  by  DOL 
regarding  the  proposal.  A  second  NPRM 
(NPRM  II)  was  published  on  June  10, 
2002,  to  address  changes  in  statutory 
and  case  law  that  occurred  subsequent 
to  publication  of  the  first  NPRM.  See  67 
FR  39830  (2002).  No  comments  were 
received  by  DOL  regarding  the  second 
proposal. 

As  part  of  the  clearance  process 
required  by  the  government-wide  Age 
Act  regulations,  DOL  submitted  its  draft 
final  rule  to  the  Department  of  Health 
and  Human  Services  (HHS)  for  review 
prior  to  publication  as  required  by  45 
CFR  90.31(c).  HHS  raised  concerns 
about  consistency  between  the  draft 
DOL  final  Age  Act  rule  and  the 
government-wide  Age  Act  regulations, 
as  well  as  a  few  additional  minor 
matters.  The  purpose  of  this  NPRM  is  to 
address  the  HHS  concerns  and  to 
propose  minor  technical  corrections  to 
the  rule.  These  changes  are  discussed 


below  in  the  section-by-section  review 
of  the  proposed  rule.  s 

m.  Section-by-Section  Review  of  the 
NPRM 

The  NPRM  pubUshed  today  is 
identical  to  NPRM  II  with  five 
exceptions.  The  proposed  language  in 
sectioiis  35.2(b),  35.3,  35.13,  35.15  and 
35.37  is  different  from  the  language 
proposed  for  these  sections  in  NPRM  H. 
The  differences  between  today's 
proposal  and  NPRM  II  are  discussed 
below.  Individuals  interested  in 
information  about  those  sections  of  the 
proposed  rule  not  discussed  below  are 
referred  to  the  December  29, 1998, 
NPRM  (63  FR  71714)  and  the  June  10. 
2002.  NPRM  n  (67  FR  39830)  for 
additional  information. 

Section  35.2(b) 

NPRM  n  proposed  that  Section 
35.2(b)  state  that  "[c]ompliance  with 
Section  188  of  the  Workforce 
Investment  Act  of  1998  (WIA)  (29  U.S.C. 
2938)  and  implementing  regulations  at 
29  CFR  part  37,  will  satisfy  the 
obligations  of  recipients  of  Federal 
financial  assistance  hoia  DOL  imder 
WIA  to  comply  with  this  part.  CRC  will 
use  the  legal  standards  in  Subpart  B  of 
this  part  when  evaluating  whether  a 
WIA  recipient  has  engaged  in  unlawful 
age  discrimination."  Today  the 
Department  is  proposing  not  to  include 
this  language  in  the  rule. 

Compliance  with  the  implementing 
regulations  for  section  188  of  WIA  will 
not  satisfy  recipient  obligations  imder 
the  Age  Act.  The  definition  of  "WIA 
Title  I-funded  program  or  activity" 
found  in  the  WIA  regulations  is  not 
consistent  with  the  definition  of 
"program  or  activity"  found  in  the  Age 
Act,  which  was  amended  by  the  Civil 
Rights  Restoration  Act  of  1987  (CRRA). 
The  effect  of  the  CRRA  on  the  Age  Act 
was  to  define  "program  or  activity"  to 
encompass  all  parts  of  the  recipient's 
operations;  i.e.,  the  scope  of  coverage  is 
institution-wide.  The  regulation 
implementing  section  188  of  WIA  does 
not  contain  as  broad  a  scope  of 
coverage.  The  scope  of  coverage  of  WIA 
is  limited  to  the  specific  program  or 
activity  that  receives  financial 
assistance  and  not  the  entire  institution. 
Additionally,  the  regulation 
implementing  section  188  of  WIA  does 
not  contain  the  exemptions  to  the  rules 
against  age  discrimination  that  are  part 
of  the  government-wide  rule  at  45  CFR 
91.13  and  91.14.  Accordingly,  to  make 
the  Department's  Age  Act  rule 
correspond  to  the  government-wide  Age 
Act  rule,  the  Department  proposes  to 
delete  section  35.2(b)  and  renumber  this 
section. 
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Section  35.3 

Section  35.3  would  contain 
definitions  applicable  to  the  Age  Act 
regulations.  The  definition  for  "program 
or  activity'"  has  been  modified  in  two 
respects  in  today's  NPRM:  the  modified 
definition  contains  an  updated  statuton' 
citation  to  the  definition  of  "local 
educational  agencj',"  and  the  definition 
is  now  proposed  to  match  the  definition 
used  in  the  Civil  Rights  Restoration  Act 
of  1987.  As  discussed  above,  the  CRRA 
amended  the  definition  of  "program  or 
activity"  in  the  Age  Act  to  encompass 
all  parts  of  the  recipient's  operations. 
The  definition  proposed  today  is  the 
same  as  the  definition  proposed  for  the 
Department  of  Justice  common  rule 
which  will  amend  the  definition  of 
"program  or  activity"  for  various 
Executive  branch  agencies'  Title  VI, 
Section  504  of  the  Rehabilitation  Act, 
and  Age  Act  regulations.  (For  more 
information  on  this  change,  see  65  FR 
76460.  December  6.  2000.) 

Section  35.13 

Section  35.13  is  proposed  to  contain 
certain  exemptions  to  the  rules  against 
age  discrimination.  Today's  proposal 
differs  from  NPRM  II  in  that  the  word 
"reasonable"  has  been  deleted  from  the 
text  of  this  section  to  conform  its 
language  to  that  of  the  government-wide 
Age  Act  regulation. 

Section  35.15 

Section  35.15  is  proposed  to  allow 
recipients  to  take  steps  to  overcome  the 
effects  of  conditions  that  result  in  a 
limited  participation  on  the  basis  of  age. 
Today's  NPRM  proposes  to  revise  the 
title  of  this  section  and  to  clarify  that 
this  section  does  not  allow  recipients  to 
take  actions  that  would  permit  any 
otherwise  prohibited  use  of  age 
distinctions  in  any  program  or  activity 
receiving  Federal  financial  assistance 
from  DOL. 

Section  35.37 

In  NPRM  II  DOL  proposed  to  use  its 
procedures  for  conducting  hearings, 
issuing  decisions,  and  conducting  post- 
termination  proceedings  imder  Section 
188  of  the  Workforce  Investment  Act  to 
conduct  such  proceedings  under  the 
Age  Act  as  well.  Differences  between 
the  Age  Act  and  WIA  coverage, 
discussed  above,  make  it  more 
appropriate  to  propose  use  of  DGL  Title 
Vl  enforcement  procedures  for  Age  Act 
cases.  Section  37.37  of  today's  proposal 
would  accomplish  that  end. 


IV.  Regulatory  Procedures 

Executive  Order  12^66 

These  proposed  Age  Discrimination 
Act  regulations  have  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  section  1(b).  Principles  of 
Regulation.  The  Department  has 
determined  that  this  proposed  rule  is  a 
"significant  regulatory  action"  under 
Executive  Order  12866,5i5ci';«rt  3(f). 
Regulatory  Planning  and  Revitw.  yet  is 
not  economically  significant  as  defined 
in  section  3(f)(1).  and.  therefore,  the 
information  enumerated  in  section 
6(a)(3)(C)  of  the  order  is  not  required. 
Pursuant  to  Executive  Order  12866,  this 
proposed  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget. 

Unfunded  Mandates  Reform 

Executive  Order  12875— This 
proposed  rule  would  not  create  an 
unfunded  Federal  mandate  on  any  State, 
local  or  tribal  government. 

Unfunded  Mandates  Reform  Act  of 
1995 — This  proposed  rule  would  not 
include  any  Federal  mandate  that  might 
result  in  increased  expenditures  by 
State,  local  and  tribal  governments,  in 
the  aggregate,  of  $100  million  or  more, 
or  increased  expenditures  by  the  private 
sector  of  $100  million  or  more. 

Regulatory  Flexibility  Act 

This  proposed  rule  clarifies  existing 
requirements  for  entities  receiving 
financial  assistance  from  DOL.  The 
requirements  prohibiting  age 
discrimination  by  recipients  of  Federal 
financial  assistance  that  are  in  the  Age 
Act  and  the  government-wide 
regulations  have  been  in  effect  since 
1979.  In  addition,  entities  receiving 
financial  assistance  from  DOL  under 
WIA  have  been  expressly  informed  of 
their  obligations  to  comply  with  the  Age 
Act  by  both  WIA  statutory  language  and 
by  the  DOL  regulations  implementing 
the  civil  rights  provisions  of  WIA. 
Because  this  proposed  rule  will  not 
substantively  change  existing 
obligations  on  recipients,  but  merely 
clarifies  such  duties,  the  Department 
certifies  that  the  proposed  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Consequently,  a  regulatory 
flexibility  analysis  is  not  required. 

Paperwork  Reduction  Act 

Section  35.31(c)(1)  of  the  proposed 
rule  allows  a  complainant  to  file  a 
complaint  by  submitting  a  written 
statement  that  identifies  the  parties 
involved  and  the  date  the  complainant 
first  had  knowledge  of  the  alleged 
violation,  describes  generally  the  action 
or  practice  complained  of,  and  is  signed 

THe  PAPER  AND  INK  USED  IN  THE  ORIOiNAL 
PUBLICATION  »«AV  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION 


by  the  complainant.  Section 
35.40(b)(3)(iii)  of  the  proposed  rule 
requires  a  complainant  to  give  30  days 
notice  to  the  Secretary'  of  Labor,  the 
Secretary  of  Health  and  Human 
Services,  the  Attorney  General  of  the 
United  States,  and  the  recipient,  before 
commencing  a  civil  action  in  the  event 
that  CRC  issues  a  finding  in  favor  of  the 
recipient  or  fails  to  make  a  finding 
within  180  days.  Based  on  the  history  of 
the  program,  the  Department  projects 
that  fewer  than  9  persons  per  year  will 
either  file  a  complaint  with  CRC  or  give 
notice  that  a  civil  action  is  being 
pursued.  Accordingly,  the  Department 
believes  the  Paperwork  Reduction  Act  is 
inapplicable  to  this  rule.  The 
Department  invites  the  public  to 
comment  on  its  Paperwork  Reduction 
Act  analysis. 

Executive  Ordet  13132 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
13132  regarding  Federalism.  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
govermnent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  the 
requirements  of  section  6  of  Executive 
Order  13132  do  not  apply  to  this  rule. 

List  of  Subjects  in  29  CFR  Fart  35 

Administrative  practice  and 
procedure.  Age  discrimination. 
Children,  Civil  rights,  Elderly,  Grant 
programs — Labor, 

Signed  at  Washington,  DC  this  7th  day  of 
July,  2003. 

Elaine  L.  Chao, 

Secretary  of  Labor.  = 

For  the  reasons  set  out  in  the 
preamble.  29  CFR  subtitle  A  is  proposed 
to  be  amended  by  adding  a  new  part  35 
to  read  as  follows: 

PART  35— NONDISCRIMINATION  ON 
THE  BASIS  OF  AGE  IN  PROGRAMS  OR 
ACTIVITIES  RECEIVING  FEDERAL 
RNANCIAL  ASSISTANCE  FROM  THE 
DEPARTMENT  OF  LABOR 

Subpart  A — General 

Sec. 

35.1  What  is  the  purpose  of  the  Department 
of  Labor  (DOL)  age  discrimination 
regulations? 

35.2  To  what  programs  or  activities  do 
these  regulations  apply? 

35.3  What  definitions  apply  to  these 
regulations? 

Subpart  B — Standards  for  Determining  Age 
Discrimination 

35.10    Rules  against  age  discrimination. 
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35.11  Definitions  of  the  terms  "normal 
operation"  and  "statutory  objective." 

35.12  Exceptions  to  the  rules  against  age 
discrimination:  normal  operation  or 
statutory'  objective  of  any  program  or 
activity. 

35.13  Exceptions  to  the  rules  against  age 
discrimination:  reasonable  factors  other 
than  age. 

35.14  Burden  of  proof. 

35.15  Remedial  action. 

35.16  Special  benefits  for  rh  i  idren  and  the 
elderly. 

35.17  Age  distinctions  in  DOL  regulations. 

Subpart  C— Duties  of  DOL  Recipients 

35.20  General  responsibilities. 

35.21  Recipient  responsibility  to  provide 
notice. 

35.22  Information  requirements. 

35.23  Assurances  required. 

35.24  Designation  of  responsible  employee. 

35.25  Complaint  procedures. 

35.26  Recipient  assessment  of  age 
distinctions. 

Subpart  D— Investigation,  Conciliation,  and 
Enforcement  Procedures 

35.30  Compliance  reviews.  = 

35.31  Complaints. 

35.32  Mediation. 

35.33  Investigations. 

35.34  Effect  of  agreements  on  enforcement 
effort. 

35.35  Prohibition  against  intimidation  or 
retaliation. 

.35.36     Enforcement. 

35.37  Hearings,  decisions,  and  post- 
termination  proceedings. 

35.38  Procedure  for  disbursal  of  funds  to  an 
Hltern;!te  recipient. 

35.39  Remedial  action  by  recipient. 

35.40  Exhaustion  of  administrative 
.'    remedies. 

Authority:  42  U.S.C.  6101  et  seq.;  45  CFR 
part  'JO. 

Subpart  A — General 

§  35.1     What  is  the  purpose  of  the 
Department  of  Labor  (DOL)  age 
discrimination  regulations? 

The  purpose  of  this  part  is  to  set  out 
the  DOL  rules  for  implementing  the  Age 
Discrimination  Act  of  1975,  as 
amended.  The  Act  prohibits 
discrimination  on  the  basis  of  age  by 
recipients  of  Federal  financial  assistance 
and  in  federally  assisted  programs  or 
activities,  but  permits  the  use  of  certain 
age  distinctions  and  factors  other  than 
age  that  meet  the  requirements  of  the 
Act  and  this  part. 

§  35.2    To  what  programs  or  activities  do 
these  regulations  apply? 

(a)  Application.  This  part  applies  to 
any  program  or  activity  that  receives 
Federal  financial  assistance,  directly  or 
indirectly,  from  DOL. 

(b)  Limitation  of  application.  This 
part  does  not  apply  to: 

(1)  An  age  distinction  contained  in 
that  part  of  a  Federal,  State,  or  local 


statute  or  ordinance  adopted  by  an 
elected,  general  puipoSe  legislative  body 
that: 

(i)  Provides  persons  with  any  benefits 
or  assistance  based  on  age;  or 

(ii)  Establishes  criteria  for 
participation  in  age-related  terms;  or 

(iii)  Describes  intended  beneficiaries 
or  target  groups  in  age-related  terms. 

(2)  Any  employment  practice  of  any 
employer,  employment  agency,  labor 
organization,  or  any  labor-management 
joint  apprentice  training,  except  any 
program  or  activity  receiving  Federal 
financial  assistance  under  the 
Workforce  Investment  Act  of  1998  (29 
U.S.C.  2801  et  seq.). 

§  35.3    What  definitions  apply  to  these 
regulations? 

As  used  in  this  part: 

Act  means  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  6101  et 
seq.). 

Action  means  any  act,  activity,  policy, 
rule,  standard,  or  method  of 
administration,  or  the  use  of  any  policy, 
rule,  standard,  or  method  of 
administration. 

Age  means  how  old  a  person  is,  or  the 
number  of  years  from  the  date  of  a 
person's  birth. 

Age  distinction  means  any  action 
using  age  or  an  age-related  term. 

Age-related  term  means  a  word  or 
words  that  necessarily  imply  a 
particular  age  or  range  of  ages  (e.g., 
"child,"  "adults,"  "older  persons,"  but 
not  "student"). 

Applicant  for  Federal  financial 
assistance  means  the  individual  or 
entity  submitting  an  application, 
request,  or  plan  required  to  be  approved 
by  a  DOL  official  or  recipient  as  a 
condition  to  becoming  a  recipient  or 
subrecipient. 

Beneficiary  means  the  person(s) 
intended  by  Congress  to  receive  benefits 
or  services  from  a  recipient  of  Federal 
financial  assistance  from  DOL. 

CRC  means  the  Civil  Rights  Center. 
Office  of  the  Assistant  Secretary  for 
Administration  and  Management, 
United  States  Department  of  Labor. 

Director  means  the  Director  of  CRC. 

Department  means  the  United  States 
Department  of  Labor. 

DOL  means  the  United  States 
Department  of  Labor. 

Federal  financial  assistance  means 
any  grant,  entitlement,  loan,  cooperative 
agreement,  contract  (other  than  a 
procurement  contract  or  a  contract  of 
insurance  or  guaranty),  or  any  other 
arrangement  by  which  DOL  provides  or 
otherwise  makes  available  assistance  in 
the  form  of: 

(1)  Funds; 

(2)  Services  of  Federal  personnel;  or 


(3)  Real  and  personal  property  or  any    ' 
interest  in  or  use  of  property,  including: 

(i)  Transfers  or  leases  of  property  for 
less  than  fair  market  value  or  for 
reduced  consideration;  and 

(ii)  Proceeds  from  a  subsequent 
transfer  or  lease  of  property  if  the 
Federal  share  of  its  fair  market  value  is 
not  returned  to  the  Federal  Government. 

Program  or  activity  means  all  of  the 
operations  of  any  entity  described  in 
paragraphs  (1)  through  (4)  of  this 
section,  any  part  of  which  is  extended 
Federal  financial  assistance: 

(l)(i)  A  department,  agency,  special 
purpose  district,  or  other 
instrumentality  of  a  State  or  of  a  local 
government;  or 

(ii)  The  entity  of  such  State  or  local 
government  that  distributes  such     ~- 
assistance  and  each  such  department  or 
agency  (and  each  other  State  or  local 
government  entity)  to  which  the 
assistance  is  extended,  in  the  case  of 
assistance  to  a  State  or  local 
government; 

(2)(i)  A  college,  university,  or  other 
postsecondary  institution,  or  a  public 
system  of  higher  education;  or 

(ii)  A  local  educational  agency  (as 
defined  in  section  7801  of  title  20), 
system  of  vocational  education,  or  other 
school  system; 

(3)(i)  An  entire  corporation, 
partnership,  or  other  private 
organization,  or  an  entire  sole 
proprietorship — 

(A)  If  assistance  is  extended  to  such 
corporation,  partnership,  private 
organization,  or  sole  proprietorship  as  a 
whole;  or 

(B)  Which  is  principally  engaged  in 
the  business  of  providing  education, 
health  care,  housing,  social  services,  or 
parks  and  recreation;  or 

(ii)  The  entire  plant  or  other 
comparable,  geographically  separate 
facility  to  which  Federal  financial 
assistance  is  extended,  in  the  case  of 
any  other  corporation,  partnership, 
private  organization,  or  sole 
proprietorship;  or 

(4)  Any  other  entity  which  is 
established  by  two  or  more  of  the 
entities  described  in  paragraph  (1),  (2), 
or  (3)  of  this  section. 

Recipient  means  any  State  or  its 
political  subdivision,  any 
instrumentality  of  a  State  or  its  political 
subdivision,  any  public  or  private 
agency,  institution,  organization,  or 
other  entity,  or  any  person  to  which 
Federal  financial  assistance  from  DOL  is 
extended,  directly  or  through  another 
recipient,  but  excludes  the  ultimate 
beneficiary  of  the  assistance.  Recipient 
includes  any  subrecipient  to  which  a 
recipient  extends  or  passes  on  Federal 
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financial  assistance,  and  any  successor, 
assignee,  or  transferee  of  a  recipient. 

Secreta/y  means  the  Secretary  of 
Labor,  or  his  or  her  designee. 

State  means  the  individual  States  of 
the  United  States,  the  Commonwealth  of 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Virgin  Islands,  American 
Samoa,  Wake  Island  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Subpart  B— Standards  for  Determining 
Age  Discrimination 

§  35.1 0    Rules  against  age  discrimination. 

The  rules  stated  in  this  section  are 
subject  to  the  exceptions  contained  in 
§§35.12  and  35.13. 

(a)  General  rule.  No  person  in  the 
United  States  shall  be,  on  the  basis  of 
age,  excluded  from  participation  in. 
denied  the  benefits  of  or  subjected  to 
discrimination  under,  any  program  or 
activity  receiving  Federal  financial 
assistance  frtjm  DOL. 

(b)  Specific  rules.  A  recipient  may 
not,  directly  or  through  contractual, 
licensing,  or  other  arrangements,  use  age 
distinctions  or  take  any  other  actions 
that  have  the  effect  of,  on  the  basis  of 
age: 

(1)  excluding  individuals  bom, 
denying  them  the  benefits  of,  or 
subjecting  them  to  discrimination 
under,  a  program  or  activity  receiving 
Federal  financial  assistance  fit)m  DOL; 
or 

(2)  denying  or  limiting  individuals  in 
their  opportimity  to  participate  in  any 
program  or  activity  receiving  Federal 
financial  assistance  from  DOL. 

(c)  Other  forms  of  age  discrimination. 
The  listing  of  specific  forms  of  age 
disoimination  in  paragraph  (b)  of  this 
section  is  not  exhaustive  and  does  not 
imply  that  any  other  form  of  age 
discrimination  is  permitted. 

§  35.1 1    Definitions  of  ttie  terms  "normal 
operation"  and  "statutory  objective." 
As  used  in  this  part,  the  term: 

(a)  Normal  operation  means  the 
operation  of  a  program  or  activity 
without  significant  changes  that  would 
impair  the  ability  of  the  program  or 
activity  to  meet  its  objectives. 

(b)  Statutory  objective  means  any 
piupose  of  a  program  or  activity 
expressly  stated  in  any  Federal  statute, 
State  statute,  or  local  statute  or 
ordinance  adopted  by  an  elected, 
general  purpose  legislative  body. 


the  action  reasonably  takes  age  into 
account  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity.  An  action  reasonably  takes  age 
into  account  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
any  statutory  objective  of  a  program  or 
activity  if: 

(a)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics; 

(b)  The  other  characteristic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  program  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  program  or 
activity; 

(c)  TTie  other  characteristic(s)  can 
reasonably  be  measured  or 
aporoximated  by  the  use  of  age;  and 

fd)  The  other  characteristic{s)  ar« 
impractical  to  measure  direcUy  on  an 
individual  basis. 

§  35.1 3    Exceptions  to  the  rules  against  age 
discrimination:  reasonable  factors  other 
than  age. 

A  recipient  is  permitted  to  take  an 
action  odierwise  prohibited  by  §  35.10, 
if  that  action  is  based  on  a  factor  other 
than  age,  even  though  the  action  may 
have  a  disproportionate  effect  on 
persons  of  different  ages.  An  action  is 
based  on  a  factor  other  than  age  only  if 
the  factor  bears  a  direct  and  substantial 
relationship  to  the  normal  operation  of 
the  program  or  activity  or  to  the 
achievement  of  a  statutory  objective. 

§  35.1 4    Burden  of  proof. 

The  recipient  has  the  burden  of 
proving  that  an  age  distinction  or  other 
action  falls  within  the  exceptions 
ouUined  in  §§  35.12  and  35.13. 

§35.15    Remedial  action. 

Even  in  the  absence  of  a  finding  of 
discrimination,  a  recipient,  in 
administering  a  program,  may  take  steps 
to  overcome  the  effects  of  conditions 
that  resulted  in  a  limited  participation 
on  the  basis  of  age.  Nothing  in  this 
section  will  permit  any  otherwise 
prohibited  use  of  age  distinctions  that 
have  the  effect  of  excluding  individuals 
from,  denying  them  benefits  of, 
subjecting  them  to  discrimination 
imder,  or  limiting  them  in  their 
opportunity  to  participate  in  any 
program  or  activity  receiving  federal 
financial  assistance  from  DOL. 


§  35.12    Exceptions  to  the  rules  against  age 
discrimination:  normal  operation  or 
statutory  otijective  of  any  program  or 
activity. 

A  recipient  is  permitted  to  take  an 
action  odierwise  prohibited  by  §  35.10  if 


§  35.1 6    Special  benefits  for  children  and 
the  elderly. 

If  a  recipient  is  operating  a  program 
or  activity  that  provides  special  benefits 
to  the  elderly  or  to  children,  the  use  of 
such  age  distinctions  is  presumed  to  be 
necessary  to  the  normal  operation  of  the 


program  or  activity,  notwithstanding  the 
provisions  of  §  35.12. 

§  35. 1 7    Age  distinctions  in  DOL 
regulations. 

Any  age  distinction  in  regulations 
issued  by  DOL  is  presumed  to  be 
necessary  to  the  achievement  of  a 
statutory  objective  of  the  program  or 
activity  to  which  the  regulations  apply, 
notwithstanding  the  provisions  of 
§35.12. 

Suljpart  C— Duties  of  DOL  Recipients 
§35.20    General  responsibilities. 

Each  DOL  recipient  has  primary 
responsibility  for  ensuring  that  its 
programs  or  activities  are  in  compliance 
with  the  Act  and  this  part  and  for  taking 
appropriate  steps  to  correct  any 
violations  of  the  Act  or  this  part. 

§  35.21    Recipient  responsibility  to  provide 
notice. 

(a)  Notice  to  other  recipients.  Where 
a  recipient  of  Federal  financial 
assistance  from  DOL  passes  on  funds  to 
other  recipients,  that  recipient  shall 
notify  such  other  recipients  of  their 
obligations  under  the  Act  and  this  part. 

(b)  Notice  to  beneficiaries.  A  recipient 
shall  notify  its  beneficiaries  about  the 
provisions  of  the  Act  and  this  part  and 
their  applicability  to  specific  programs 
or  activities.  The  notification  must  also 
identify  the  responsible  employee 
designated  under  §  35.24  by  name  or 
title,  address,  and  telephone  number. 

§35^    Information  requirements. 
Each  recipient  shall: 

(a)  Keep  such  records  as  CRC 
determines  are  necessary  to  ascertain 
whether  the  recipient  is  complying  with 
the  Act  and  this  part; 

(b)  Upon  request,  provide  CRC  with 
such  information  and  reports  as  the 
Director  determines  are  necessary  to 
ascertain  whether  the  recipient  is 
complying  with  the  Act  and  this  part; 
and 

(c)  Permit  reasonable  access  by  CRC  to 
books,  records,  accounts,  reports,  other 
recipient  facilities  and  other  sources  of 
information  to  the  extent  CRC 
determines  is  necessary  to  ascertain 
whether  the  recipient  is  complying  with 
the  Act  and  this  part. 

§35.23    Assurances  required. 

A  recipient  or  appUcant  for  Federal 
financial  assistance  from  DOL  shall  sign 
a  written  assurance,  in  a  form  specified 
by  DOL,  that  the  program  or  activity 
will  be  operated  in  compliance  with  the 
Act  and  this  part.  In  subsequent 
applications  to  DOL,  an  applicant  may 
incorporate  this  assurance  by  reference. 
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§35^4    Designation  of  responsible 
employee. 

Each  recipient  shall  designate  at  least 
one  employee  to  coordinate  its 
compliance  activities  under  the  Act  and 
this  part,  including  investigation  of  any 
complaints  that  the  recipient  receives 
alleging  any  actions  that  are  prohibited 
by  the  Act  or  this  peirt. 

§35.25    Complaint  procedures. 

Each  recipient  shall  adopt  and 
publish  complcunt  procediu«s  providing 
for  prompt  and  equitable  resolution  of 
complaints  alleging  any  action  that 
would  be  prohibited  by  the  Act  or  this 
part. 

§  35.26    Recipient  assessment  of  age 
distinctions. 

(a)  In  order  to  assess  a  recipient's 
compliance  with  the  Act  and  this  part, 
as  part  of  a  compliance  or  monitoring 
review,  or  a  complaint  investigation, 
CRC  may  require  a  recipient  employing 
the  equivalent  of  15  or  more  full-time 
employees  to  complete  a  written  self- 
evaluation,  in  a  manner  specified  by 
CRC,  of  any  age  distinction  imposed  in 
its  program  or  activity  receiving  Federal 
financial  assistance  from  DOL. 

(b)  Whenever  such  an  assessment 
indicates  a  violation  of  the  Act  or  this 
part,  the  recipient  shall  take  prompt  and 
appropriate  corrective  action. 

Subpart  D — Investigation,  Conciliation, 
and  Enforcement  Procedures 

§  35.30    Compliance  reviews. 

(a)  CRC  may  conduct  such 
compliance  reviews,  pre-award  reviews, 
and  other  similar  procedures  as  permit 
CRC  to  investigate  and  correct  violations 
of  the  Act  and  this  part,  irrespective  of 
whether  a  complaint  has  been  filed 
against  a  recipient.  Such  reviews  may  be 
as  comprehensive  as  necessary  to 
determine  whether  a  violation  of  the  Act 
or  this  part  has  occurred. 

(b)  Where  a  review  conducted 
pursuant  to  paragraph  (a)  of  this  section 
indicates  a  violation  of  the  Act  or  this 
part,  CRC  will  attempt  to  achieve 
volimtary  compliance.  If  voluntary 
compliance  cannot  be  achieved,  CRC 
will  begin  enforcement  proceedings,  as 
described  in  §  35.36. 

§35.31     Complaints. 

(a)  Who  may  file.  Any  person, 
whether  individually,  as  a  member  of  a 
class,  or  on  behalf  of  others,  may  file  a 
complaint  with  CRC  alleging 
discrimination  in  violation  of  the  Act  or 
these  regulations,  based  on  an  action 
occurring  on  or  after  July  1.  1979. 

(b)  When  to  file.  A  complainant  must 
file  a  complaint  within  180  days  from 
the  date  the  complainant  first  had 


knowledge  of  the  alleged  act  of 
discrimination.  The  Director  may 
extend  this  time  limit  for  good  cause 
shown. 

(c)  Complaint  procedure.  A  complaint 
is  considered  to  be  complete  on  the  date 
CRC  receives  all  the  information 
necessary  to  process  it,  as  provided  in 
paragraph  (c)(1)  of  this  section.  CRC 
will: 

(1)  Accept  as  a  complete  complaint 
any  written  statement  that  identifies  the 
parties  involved  and  the  date  the 
complainant  first  had  knowledge  of  the 
alleged  violation,  describes  generally 
the  action  or  practice  complained  of, 
and  is  signed  by  the  complainemt; 

(2)  Freely  permit  a  complainant  to 
add  information  to  the  complaint  to 
meet  the  requirements  of  a  complete 
complaint; 

(3)  Notify  the  complainant  and  the 
recipient  of  their  rights  and  obligations 
under  the  complaint  procediue, 
including  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure;  and 

(4)  Notify  the  complainant  and  the 
recipient  (or  their  representatives)  of 
their  right  to  contact  CRC  for 
information  and  assistance  r^arding  the 
complaint  resolution  process. 

(d)  No  jurisdiction.  CRC  will  return  to 
the  complainant  any  complaint  outside 
the  jurisdiction  of  this  part,  with  a 
statement  indicating  why  there  is  no 
jurisdiction. 

§35.32    Mediation. 

(a)  Referral  to  mediation.  CRC  will 
promptly  refer  to  the  Federal  Mediation 
and  Conciliation  Service  or  the 
mediation  agency  designated  by  the 
Secretary  of  Health  and  Human  Services 
imder  45  CFR  part  90,  all  complaints 
that: 

(1)  Fall  within  the  jurisdiction  of  the 
Act  or  this  part,  imless  the  age 
distinction  complained  of  is  clearly 
within  an  exemption  under  §  35.2(c); 
and 

(2)  Contain  all  information  necessary 
for  further  processing,  as  provided  in 

§  35.31(c)(1). 

(b)  Participation  in  mediation  process. 
Both  the  complainant  and  the  recipient 
shall  participate  in  the  mediation 
process  to  the  extent  necessary  to  reach 
an  agreement  or  to  make  an  informed 
judgment  that  an  agreement  is  not 
possible.  The  recipient  and  the 
complainant  do  not  need  to  meet  with 
the  mediator  at  the  same  time,  and  a 
meeting  may  be  conducted  by  telephone 
or  other  means  of  effective  dialogue  if  a 
personal  meeting  between  the  party  and 
the  mediator  is  impractical. 

(c)  When  agreement  is  reached.  If  the 
complainant  and  the  recipient  reach  an 


agreement,  the  mediatoc  shall  prepare  a 
written  statement  of  the  agreement,  have 
the  complainant  and  recipient  sign  it, 
and  send  a  copy  of  the  agreement  to 
CRC. 

(d)  Confidentiality.  The  mediator  shall 
protect  the  confidentiality  of  all 
information  obtained  in  the  course  of 
the  mediation  process.  No  mediator  may 
testify  in  any  adjudicative  proceeding, 
produce  any  dociunent,  or  otherwise 
disclose  any  information  obtained  in  the 
course  of  the  mediation  process,  imless 
the  mediator  has  obtained  prior 
approval  of  the  head  of  the  mediation 
agency. 

(e)  Maximum  time  period  for 
mediation.  The  mediation  shall  proceed 
for  a  maximum  of  60  days  after  a 
complaint  is  filed  with  CRC.  This  60- 
day  period  may  be  extended  by  the 
mediator,  with  the  concurrence  of  the 
Director,  for  not  more  than  30  days,  if 
the  mediator  determines  that  agreement 
is  likely  to  be  reached  during  the 
extended  period.  In  the  absence  of  such 
an  extension,  mediation  ends  if: 

(1)  60  days  elapse  from  the  time  the 
complaint  is  filed;  or 

(2)  prior  to  the  end  of  the  60-day 
period,  either 

(i)  an  agreement  is  reached;  or 
(ii)  the  mediator  determines  that 
agreement  cannot  be  reached. 

(f)  Unresolved  complaints.  The 
mediator  shall  return  uiuesolved 
complaints  to  CRC. 

§35.33    Investigations. 

(a)  Initial  investigation.  CRC  will 
investigate  complaints  that  are 
unresolved  after  mediation  or  reopened 
because  the  mediation  agreement  has 
been  violated. 

(1)  As  part  of  the  initial  investigation, 
CRC  will  use  informal  fact-finding 
methods,  including  joint  or  separate 
discussions  with  the  complainant  and 
recipient  to  establish  the  facts  and,  if 
possible,  resolve  the  complaint  to  the 
mutual  satisfaction  of  the  parties.  CRC 
may  seek  the  assistance  of  any  involved 
State,  local,  or  other  Federal  agency. 

(2)  Where  agreement  between  the 
parties  has  been  reached  pursuant  to 
paragraph  (a)(1)  of  this  section,  the 
agreement  shall  be  put  in  writing  by 
DOL,  and  signed  by  the  parties  and  an 
authorized  official  of  DOL. 

(b)  Formal  findings,  conciliation,  and 
hearing.  If  CRC  cannot  resolve  the 
complaint  diuing  the  early  stages  of  the 
investigation,  CRC  will  complete  the 
investigation  of  the  complaint  and  make 
formal  findings.  If  the  investigation 
indicates  a  violation  of  the  Act  or  this 
part,  CRC  will  attempt  to  achieve 
voluntary  compliance.  If  CRC  cannot 
obtain  voluntary  compliance,  CRC  will 
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begin  appropriate  enforcement  action, 
as  provided  in  §35.36. 

§  35.34    Effect  of  agreements  on 
enforcement  effort 

An  agreement  reached  pursuant  to 
either  §  35.32(c)  or  §  35.33(a)  shall  have 
no  effect  on  the  operation  of  any  other 
enforcement  effort  of  DOL,  such  as 
compliance  reviews  and  investigations 
of  other  complaints,  including  those 
against  the  recipient. 

§  35.35    Prohibition  against  intimidation  or 
retaiiation. 

A  recipient  may  not  engage  in  acts  of 
intimidation  or  retaliation  against  any 
person  who: 

(a)  Attempts  to  assert  a  right  protected 
by  the  Act  or  this  part;  or 

(b)  Cooperates  in  any  mediation, 
investigation,  hearing  or  other  part  of 
CRC's  investigation,  conciliation,  and 
enforcement  process. 

§35.36    Enforcement. 

(a)  DOL  may  enforce  the  Act  and  this 
part  through: 

(1)  Termination  of,  or  refusal  to  grant 
or  continue,  a  recipient's  Federal 
financial  assistance  from  DOL  under  the 
program  or  activity  in  which  the 
recipient  has  violated  the  Act  or  this 
part.  Such  enforcement  action  may  be 
taken  only  after  a  recipient  has  had  an 
opportunity  for  a  hearing  on  the  record 
before  an  administrative  law  judge. 

(2)  Any  other  means  authorized  by 
law,  including,  but  not  limited  to: 

(i)  Referral  to  the  Department  of 
Justice  for  proceedings  to  enforce  any 
rights  of  the  United  States  or  obligation 
of  the  recipient  created  by  the  Act  or 
this  part;  or 

(ii)  Use  of  any  requirement  of,  or 
referral  to,  any  Federal,  State,  or  local 
government  agency  that  will  have  the 
effect  of  correcting  a  violation  of  the  Act 
or  this  part. 

(b)  Any  termination  or  refusal  under 
paragraph  (a)(1)  of  this  section  will  be 
limited  to  the  particidar  recipient  and  to 
the  particular  program  or  activity  found 
to  be  in  violation  of  die  Act  or  this  part. 
A  finding  with  respect  to  a  program  or 
activity  that  does  not  receive  Federal 
financial  assistance  from  DOL  will  not 
form  any  part  of  the  basis  for 
termination  or  refusal. 

(c)  No  action  may  be  taken  under 
paragraph  (a)  of  this  section  until: 

(1)  DOL  has  advised  the  recipient  of 
its  failure  to  comply  with  the  Act  or 
with  this  part  and  has  determined  that 
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voluntary  compliance  cannot  be 
obtained;  and 

(2)  Thirty  days  have  elapsed  since 
DOL  sent  a  written  report  of  the 
circumstances  and  grounds  of  the  action 
to  the  committees  of  Congress  having 
jurisdiction  over  the  program  or  activity 
involved. 

(d)  Deferral.  DOL  may  defer  granting 
new  Federal  financial  assistance  to  a 
recipient  when  termination  proceedings 
under  paragraph  (a)(1)  of  this  section  are 
initiated. 

(1)  New  Federal  financial  assistance 
from  DOL  includes  all  assistance  for 
which  DOL  requires  an  application  or 
approval,  including  renewal  or 
continuation  of  existing  activities,  or 
authorization  of  new  activities,  during 
the  deferral  period.  New  Federal 
financial  assistance  from  DOL  does  not 
include  increases  in  funding  as  a  result 
of  changed  computation  of  formula 
awards  or  assistance  approved  prior  to 
the  initiation  of  a  hearing  under 
Para^:aph  (a)(1)  of  this  section. 

(2)  DOL  may  not  defer  a  grant  until 
the  recipient  has  received  notice  of  an 
opportimity  for  a  hearing  under 
paragraph  (a)(1)  of  this  section.  A 
deferral  may  not  continue  for  more  than 
60  days  unless  a  hearing  has  begun 
within  the  60-day  period  or  the 
recipient  and  DOL  have  mutually  agreed 
to  extend  the  time  for  beginning  the 
hearing.  If  the  hearing  does  not  result  in 
a  finding  against  the  recipient,  Uie 
deferral  may  not  continue  for  more  than 
30  days  after  the  close  of  the  hearing. 


or  this  part,  the  recipient  shall  take  any 
remedial  action  that  CRC  deems 
necessary  to  overcome  the  effects  of  the 
discrimination.  In  addition,  if  a 
recipient  funds  or  otherwise  exercises 
conti-ol  over  another  recipient  that  has 
discriminated,  both  recipients  may  be 
required  to  take  remedial  action. 


§  35.37    Hearings,  decisions,  and  post- 
termination  proceedings. 

Certain  DOL  procedural  provisions 
applicable  to  Tide  VI  of  the  Civil  Rights 
Act  of  1964  apply  to  DOL  enforcement 
of  these  regulations.  They  are  found  at 
29  CFR  31.9  du-ough  3.1.11. 

§  35.38    Procedure  for  disbursal  of  funds  to 
an  alternate  recipient 

(a)  If  funds  are  withheld  from  a 
recipient  under  this  part,  the  Secretary 
may  disburse  the  funds  withheld 
directiy  to  an  alternate  recipient. 

(b)  The  Secretary  will  require  any 
alternate  recipient  to  demonstrate: 

(1)  The  ability  to  comply  with  the  Act 
and  this  part;  and 

(2)  The  ability  to  achieve  the  goals  of 
the  Federal  statute  authorizing  the 
Federal  financial  assistance. 

§35.39    Remedial  action  by  recipient 

Where  CRC  finds  discrimination  on 
the  basis  of  age  in  violation  of  this  Act 


§  35.40    Exhaustion  of  administrative 
remedies. 

(a)  A  complainant  may  file  a  civil 
action  under  the  Act  following  the 
exhaustion  of  administititive  remedies. 
Administrative  remedies  are  exhausted 
if: 

(1)  One  hundred  eighty  days  have 
elapsed  since  the  complainant  filed  die 
complaint  widi  CRC,  and  CRC  has  made 
no  finding  with  regard  to  die  complaint; 
or 

(2)  CRC  issues  any  finding  in  favor  of 
the  recipient. 

(b)  If  CRC  fails  to  make  a  finding 
within  180  days,  or  issues  a  finding  in 
favor  of  the  recipient,  CRC  will 
prompUy: 

(1)  Notify  the  complainant; 

(2)  Advise  the  complainant  of  his  or 
her  right  to  bring  a  civil  action  for 
injimctive  relief;  and 

(3)  Inform  the  complainant  that: 
(i)  The  complainant  may  bring  a  civil 

action  only  in  a  United  States  district 
court  for  die  distiict  in  which  die 
recipient  is  found  or  ti-ansacts  business; 

(ii)  A  complainant  who  prevails  in  a 
civil  action  has  the  right  to  be  awarded 
the  costs  of  the  action,  including 
reasonable  attorney's  fees,  but  that  die 
complainant  must  demand  these  costs 
in  the  complaint  filed  with  the  court; 
(iii)  Before  commencing  the  action, 
the  complainant  must  give  30  days 
notice  by  registered  mail  to  the 
Secretary,  die  Secretary  of  Healdi  and 
Human  Services,  the  Attorney  General 
of  the  United  States,  and  die  recipient; 
(iv)  The  notice  required  by  paragraph 
(b)(3)(iii)  of  this  section  must  state  the 
alleged  violation  of  die  Act,  die  relief 
requested,  the  court  in  which  the 
complainant  is  bringing  the  action,  and 
whether  or  not  attorney's  fees  are 
demanded  in  the  event  that  the 
complainant  prevails;  and 

(v)  The  complainant  may  not  bring  an 
action  if  the  same  alleged  violation  of 
the  Act  by  the  same  recipient  is  the 
subject  of  a  pending  action  in  any  court 
of  the  United  States. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JULY  11,  2003 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

Alaska  National  Interest  Lands 
Conservation  Act;  Title  VIII 
implementation  (subsistence 
priority): 

Revenue-producing  visitor 
services  in  conservation 
system  units  within 
national  forests  of  Alaska; 
procedures  establishment; 
published  6-11-03 

COMIMOOITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act; 
Eligible  bunched  customer 
orders;  account 
idfcntification;  published  6- 
11-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants; 

Mississippi;  published  5-12- 
03 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Washington;  published  6-11-    ' 
03, 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imidacloprid 

Correction;  published  7- 
11-03 
Superfund  program: 
National  oil  and  hazardous 
siijstances  contingency 
plan- 
National  priorities  list 
update;  published  7-11- 
03 
Toxic  substances: 
Preliminary  assessment 
information  reporting — 
Benzenamine,  3-chloro- 
2.6-dinitro-N,N-dipropyl- 
4-(trifluoromethyl),  etc.; 
published  6-11-03 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 
Industrial  funding  fee  and 
salep  reporting  clauses; 


consolidation;  published  7- 
11-03 

HOMELAND  SECURITY 
DEPARTMENT 

CoasMauard 

Drawbridge  operations: 

New  Jersey;  published  6-11- 
03 

NUCLEAR  REGULATORY 
COMMISSION 

Organization,  functions,  and 
authority  delegations: 

Nuclear  Security  and 
Incident  Response  Office; 
amendments;  published  7- 
11-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Agusta  S.p.A.;  published  6-^ 
26-03 

Bombardier;  published  6-6- 
03 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Defect  and  noncompliance — 
Earty  warning  and 
customer  satisfaction 
campaign 

documentation;  reporting 
requirements;  published 
6-11-03 

Eariy  warning  and 
customer  satisfaction 
campaign 

documentation;  reporting 
requirements;  published 
6-11-03 

TREASURY  DEPARTMENT 

Fiscal  Service 

DeF>ository  Compensation 
Securities  regulations; 
published  7-11-03 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Eligible  defen-ed 
compensation  plans; 
defen-ed  compensation; 
^     published  7-11-03 

TREASURY  DEPARTMENT 

Public  Debt  Bureau 

Depository  Compensation 
Securities  regulations; 
published  7-11-03 

TREASURY  DEPARTMENT 

Ten-orism  Risk  Insurance 
Program;  published  7-11-03 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

National  dairy  promotion  and 
research  program: 
National  Dairy  Promotwn 
and  Research  Board; 
membership;  comments 
due  by  7-17-03;  published 
7-3-03  [PR  03-16827] 
Soyljean  promotion,  research, 
and  consumer  infonnation: 
Small  soytiean  producing. 
States  and  regions; 
assessments  reporting 
requirements;  comments 
due  by  7-18-03;  published 
6-18-03  [FR  03-15318] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
Arizona  and  Nevada; 
comments  due  by  7-18- 
03;  published  5-19-03 
[FR  03-12431] 
Califomia;  comments  due 
by  7-18-03;  published 
5-19-03  [FR  03-12432] 
User  fees: 
Veterinary  servk:es— 
Miami  Intemationai 
Airport,  FL;  animal 
ramp;  comments  due  by 
7-11-03;  published  5-12- 
03  [FR  03-11707] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Atlantic  highly  migratory 
species — 
Commercial  shari< 
management  measures; 
comments  due  by  7-14- 
03;  published  5-29-03 
[FR  03-13420] 
Northeastem  United  States 
fist>eries — 

New  England  Fishery 
Management  Council; 
meetings;  comments 
due  by  7-16-03; 
published  5^-03  [FR 
03-11085] 
Pacific  halibut;  Washington 
sport  fisheries;  comments 
due  by  7-16-03;  published 
7-1-03  [FR  03-16568] 


Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act;  Federal  consistency 
process;  comments  due 
by  7-11-03;  published  6- 
11-03  [FR  03-14663] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
.Purchases  from  required 
source;  competitk>n 
requirements;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-12190] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natk>nal  emisskin  standards: 
Control  technology 
determinations;  general 
provisions;  amendments; 
comments  due  by  7-14- 
03;  published  5-15-03  [FR 
03-12180] 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
On-board  diagnostic 
regulations;  comments 
due  by  7-17-03;  published 
6-17-03  [FR  03-14569] 
Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana;  comments  due  by 
7-14-03;  published  6-12- 
03  [FR  03-14871] 
Various  States;  comments' 
due  by  7-14-03;  published 
6-13-03  [FR  03-15007] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comn>ents  due  by 
7-18-03;  published  6-18- 
03  [FR  03-15251] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Humates;  comments  due  by 
7-14-03;  published  6-13- 
03  [FR  03-14881] 
Indoxacait);  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-11758] 
Pyriproxvfen;  comments  due 
by  7-14-03;  published  5- 
14-03  [FR  03-12022] 
Solid  wastes: 
Hazardous  waste; 
ioentification  and  listing- 
Exclusions;  comments  due 
by  7-17-03;  published 
6-2-03  [FR  03-13568] 
FARM  CREDIT 
ADMINISTRATION 
Farm  credit  system: 
Regulatory  burden 
statement;  comments  due 
by  7-15-03;  published  5- 
16-03  [FR  03-12264] 
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FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Georgia;  comments  due  by 
7-11-03;  published  6-5-03 
[FR  03-14092] 
Tennessee;  comments  due 
by  7-11-03;  published  6-5- 
03  [FR  03-14090] 
Televisiojj  broadcasting: 
Cable  television  systems — 
.    Cable  Operations  and 
Licensing  System; 
electronic  filing  by 
Multichannel  Video 
Programming 
Distributors;  comments 
due  by  7-18-03; 
published  5-19-03  [FR 
03-12132] 
Television  stations;  table  of 
assignments: 

Texas;  comments  due  by  7- 
14-03;  published  6-4-03 
[FR  03-14007] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs  and  biological 
products: 

Pre-  and  postmarketing 
safety  reporting 
requirements;  comments 
due  by  7-14-03;  pubHshed 
3-14-03  [FR  03-05204] 
Human  drugs: 
Antidiarrheal  products 
(OTC);  final  monograph; 
comments  due  by  7-16- 
03:  published  4-17-03  [FR 
03-09380] 
Antidiarrheal  products 
(OTC);  final  monograph 
amendment;  comments 
due  by  7-16-03;  published 
4-17-03  [FR  03-09381] 
JUSTICE  DEPARTMENT 
Annuity  brokers  in  connection 
with  structured  settlements 
entered  into  by  United 
States;  nmnimum 
qualifications;  comments  due 
by;7-14-03;  published  4-15- 
03  [FR  03-09021] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Freedom  of  Infornjation  Act  - 
and  Privacy  Act; 
implementation: 


Removal  of  rules;  comments 
due  by  7-14-03;  published 
5-13-03  [FR  03-11539] 

TRANSPORTATION 
DEPAr.TMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Aerospatiale;  comments  due 

by  7-18-03;  published  6- 

18-03  [FR  03-15338] 
Airbus;  comments  due  by  7- 

18-03;  published  6-18-03 

[FR  03-15335] 
Boeing;  comments  due  by 

7-14-03;  published  5-29- 

03  [FR  03-13388) 
Bombardier;  comments  due 

by  7-14-03;  published  6- 

12-03  [FR  03-14676] 
CFM  lntematk)nal,  S.A.; 

comments  due  by  7-15- 

03;  published  5-16-03  [FR 

03-12241] 
Eurocopter  France; 

comments  due  by  7-15- 

03;  published  5-16-03  [FR 

03-12209] 
GE  Aircraft  Engines; 

comments  due  by  7-15- 

03;  published  5-16-03  [FR 

03-11972] 

Kidde  Aerospace;  comments 
due  by  7-14-03;  published 
5-13-03  [FR  03-11874] 
Learjet;-  comments  due  by 
7-14-03;  published  5-29- 
03  [FR  03-13386) 
McDonnell  Douglas; 
comments  due  by  7-14- 
03;  published  5-29-03  [FR 
03-13385] 
MD  Helicopters  Inc.; 
comments  due  by  7-18- 
03.  published  5-19-03  [FR 
03-12401] 
Rolls-Royce  pte;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-11974) 
Airworthiness  standards: 
Special  conditions — 
Boeing  Model  747SP, 
747-100.  747-200B. 
-200C.  and  -200F 
series  airplanes; 
comments  due  by  7-18- 
03;  published  6-18-03 
[FR  03-15401] 
Embraer  Model  ERJ-170 
series  airplanes; 


comments  due  by  7-16- 
03;  published  6-16-03 
[FR  03-15140] 
Federal  airways;  comments 
due  by  7-11-03;  published 
5-23-03  [FR  03-130361 
Restricted  areas:  comments 
due  by  7-14-03;  published 
5-30-03  [FR  03-13037] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Brake  hoses;  comments  due 
by  7-14-03;  published  5- 
15-03  [FR  03-11292] 
Transmission  shift  lever 
sequence,  starter 
interiock.  and  transmission 
braking  effect;  comments 
due  by  7-14-03;  published 
5-15-03  [FR  03-12051) 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 
Debt  cancellation  contracts 
and  debt  suspensk}n 
agreements;  national  bank 
standards;  compliance  date 
change;  comments  due  by 
7-14-03;  published  6-13-03 
[FR  03-14972] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Communication  services; 
distance  sensitivity; 
comments  due  by  7-15- 
03;  published  6-17-03  [FR 
03-15283] 
Income  taxes: 
Taxpayer  accounting  method 
changes;  administrative 
simplification;  comments 
due  by  7-11-03;  published 
5-12-03  [FR  03-11765] 
TREASURY  DEPARTMENT 
Alcohol  and  Tottacco  Tax 
and  Trade  Bureau 
Akx>hol;  vitk:ultural  area 
designations: 
San  Bemabe  and  San 
Lucas.  Monterey  County, 
CA;  comments  due  by  7- 
14-03;  published  5-14-03 
[FR  03-11970) 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 


sessk)n  of  Congress  which 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/rce)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gpv/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  658/P.L.  108-44 

Accountant,  Compliance,  and 
Enforcement  Staffing  Act  of 
2003  (July  3,  2003,  117  Stat. 
842) 

S.  1276/P.L.  108-45 

Strengttien  AmeriCorps 
Program  Act  (July  3,  2003; 
117  Stat.  844) 

Last  List  July  3,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  rtttp;// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servrce. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Agricultural  Marketing  Service 

NOTICES 

Apple  juice  from  concentrate;  grade  standards;  withdrawn. 
41552 

|i   ^ 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Forest  Service 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Disease,  Disability,  and  Injury  Prevention  and  Control 
I    Special  Emphasis  Panels,  41588-41589 

Children  and  Families  Administration 

NOTICES 

Agency  infonnation  collection  activities;  proposals, 
submissions,  and  approvals,  41589-41590 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  41553 
Coast  Guard 

RULES 

Ports  and  waterways  safety: 

Lake  Michigan,  Gary,  IN,  41531-41532 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Chemical  Transportation  Advisory  Committee,  41596 

Commerce  Department 

See  Economics  and  Statistics  Administration 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Customs  and  Border  Protection  Bureau 

NOTICES 

Antidimiping  and  countervailing  duties: 
Continued  dumping  and  subsidy  offset;  distribution  to 
1 1  affected  domestic  producers,  41597-41654 

Defense  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  41564-41566 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities;  proposals, 
:  submissions,  and  approvals,  41566 

& 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Cambrex  North  Brunswick,  Inc.,  Technology  Centre  of 

New  Jersey,  41661-41662 
Deanwood  Pharmacy,  41662-41663 
Novus  Fine  Chemicals,  LLC,  41663 


Economics  and  Statistics  Administration 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  41553 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41566-41567 

Employee  Benefits  Security  Administration 

NOTICES 

Meetings: 

Employee  Welfare  and  Pension  Benefit  Plans  Advisory 
Council,  41664 

Energy  Department 

See  Federal  Energy  Regulatory  Commission ' 

NOTICES 

Meetings: 

Environmental  Management  Site-Specific  Advisory 
Board — 
Oak  Ridge  Reservation,  TN,  41567-41568  "    • 

Environmental  Protection  Agency 

RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Aspergillus  flavus  AF36.  41535-41541 
NOTICES 
Meetings: 
Science  Advisory  Board,  41575-41576 
TSCA  Chemical  Inventory  Database;  partial  update; 
reporting  instructions,  41576-41577 

Equal  Employment  Opportunity  Commission 

PROPOSED  RULES 

Age  Discrimination  in  Employment  Act: 
Retiree  health  benefits,  41542-41549 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus,  41521-41523 

Boeing,  41519-41521 
Standard  instrument  approach  procedures, 

41523-41527 
NOTICES 

Exemption  petitions;  simunary  and  disposition,  41677- 

41678 
Passenger  facility  charges;  applications,  etc.: 
Louisville  International  Airport,  KY,  41679 

Federal  Communications  Commission 

NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  41577-41578 

Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41654—41655 
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Disaster  and  emergency  areas: 
West  Virginia,  41655 

Federal  Energy  Regulatory  Commission  ^ 

NOTICES 

Practice  and  procedure: 

Off-the-record  communications,  41575 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co..  41568 

CenterPoint  Energy  Gas  Transmission  Co.,  41568 

CMS  Trunkline  Gas  Co.,  LLC,  et  al.,  41568-41569 

CMS  Trunkline  LNG  Co.,  LLC,  et  al.,  41569 

Dominion  Cove  Point  LNG,  LP,  41569 

Ford  Motor  Co.,  41569-41570 

MIGC,  Inc.,  41570 

North  Baja  Pipeline,  LLC,  41571 

Northern  Natxiral  Gas  Co..  41571 

PG&E  Gas  Transmission,  Northwest  Corp.,  41571-41572 

Questar  Pipeline  Co.,  41572 

Stingray  Pipeline  Co.,  L.L.C.,  41572 

Texas  Eastern  Transmission,  LP.  41572-41573 

Transcontinental  Gas  Pipe  Line  Corp.,  41573-41574 

Trunkline  LNG  Co.,  LLC,  41574 

Vermont  Public  Power  Supply  Authority  et  al.,  41574- 
41575 

Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Committee  support  review;  members  selected  for  review; 
list,  41578-41587 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Formations,  acquisitions,  and  mergers,  41587-41588 

Fish  and  Wildlife  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 
Incidental  take  permits — 
Snohomish  Coimty,  WA;  Puget  Soimd  chinook  salmon, 
bull  trout,  etc.;  habitat  conservation  plan,  41558- 
41559 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Compounding  of  drugs  for  use  in  animals;  compliance 
policy  guide,  41591 

Forest  Service 

NOTICES 
Meetings: 
Resoiurce  Advisory  Committees — 
Fresno  County,  41552-41553 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41566 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 


See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Homeland  Security  Department 

See  Coast  Guard 

See  Customs  and  Border  Protection  Bureau 

See  Federal  Emergency  Management  Agency 

Housing  and  Urt>an  Development  Department 

NOTICES 

Meetings: 
Maniifactured  Housing  Consensus  Committee,  41655- 
41656 
Reports  and  guidance  docimients;  availability,  etc.: 
Ginnie  Mae  mortgage-backed  securities;  loan-level  data 
release,  41656 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  Minerals  Management  Service 

international  Trade  Administration 

NOTICES 

Antidumping: 
Brake  rotors  firom — 

China,  41555-41556 
Canned  pineapple  fruit  from — 

Thailand,  41556-41557 
Heavy  forged  hand  tools,  finished  or  unfinished,  with  or 
without  handles,  from — 
China,  41557 
Honey  from — 
Argentina,  41557-41558 
Antidumping  and  countervailing  duties: 
Pasta  from — 

Italy,  41553-41554 
Turkey,  41554-41555 

International  Trade  Commission 

NOTICES 

Import  investigations: 
4.4'-diamino-2.2'-stilbenedisulfonic  acid  chemistry 
from — 
Various  countries.  41661 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Parole  Commission 

« 
i^t)or  Department 

See  Employee  Benefits  Security  Administration 
NOTICES 

Agency  information  collection  activities;  proposals,' 
submissions,  and  approvals,  41663 

Land  Management  Bureau  ^ 

NOTICES 

Closure  of  public  lands:  ' 

Nevada,  41656-41657 
Realty  actions;  sales,  leases,  etc.: 

Nevada,  41657-41658 

Minerals  Management  Service   , 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41658-41661 


Federal  Register /Vol.  68,  No.  134 /Monday.  July  14,  2003  /  Contents 


Natk 


lAs 


tional  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 

Vgency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41566 

Nationai  Institutes  of  Heaitti 

NqncES 

Agency  information  collection  activities;  proposals. 

submissions,  and  approvals,  41591-41592 
Meetings: 
National  Eye  Institute,  41592 
National  Institute  of  Allergy  and  Infectious  Diseases. 

41594 
National  Institute  of  Child  Health  and  Human 

Development,  41593-41594 
National  Institute  of  Defntal  and  Craniofacial  Research 

41592-41593 
National  Institute  of  Environmental  Health  Sciences 
41593 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Alfred  Mann  Foimdation,  41594-41595 

,  National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries- 
Northeast  multispecies,  41549-41551 
NOTICES 

Environmental  statements;  notice  of  intent: 
hicidental  take  permits — 
Snohomish  County,  WA;  Puget  Sound  chinook  salmon. 

I  j        bull  trout,  etc.;  habitat  conservation  plan,  41558- 

II  41559 

Fishery  conservation  and  management: 
Caribbean,  Gulf,  and  South  Atlantic  fisheries- 
South  Atlantic  rock  shrimp;  vessel  monitoring  systems, 
41559-41562 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  41562- 

41563 
Mid-Atlantic  Fishery  Management  Coimcil,  41563 
New  England  Fishery  Management  Council,  41563-41564 
North  Pacific  Fishery  Management  Council.  41564 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings: 
Medical  Uses  of  Isotopes  Advisory  Committee,  41665 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
District  of  Coliunbia  and  United  States  codes;  prisoners 
serving  sentences — 
Miscellaneous  amendments,  41527-41531 

Patent  and  Trademark  Office 

RULES 

Patent  cases: 
Fee  revisions  (2004  FY),  41532-41535 


NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41564 

Railroad  Retirement  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41665 

Securities  and  Exchange  Commission 

NOTICES 

Self-regiJatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC.  41665-41666 
Depository  Trust  Co.,  41666-41667 
Municipal  Securities  Rulemaking  Board,  41667-41668 
National  Association  of  Securities  Dealers,  hic,  41668- 

41671 
National  Securities  Clearing  Corp.,  41671-41672 
New  York  Stock  Exchange,  Inc..  41672-41676 

State  Department 

NOTICES 

Foreign  Operations.  Export  Financing,  and  Related 
Programs  Appropriations  Act: 
Colombian  Armed  Forces;  hmnan  rights  violations; 
suspension  determination.  41676-41677 

SutMtance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  41595-41596 

Transportation  Department 

See  Federal  Aviation  Administration 

Treasury  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  41679-41680 

United  States  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Solicited  grants — 

Fall  competition  program,  41680  » 

Unsolicited  grants — 
Fall  competition  program.  41680 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted-public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  fist  (or  change 
settings);  then  follow  the  insUnctions. 


VI 


Federal  Register / Vol.  68,  No.  134 /Monday,  July  14.  2003 / Contents 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

14  CFR 

39  (2  documents) 41519.     ^ 

41521 

97  (2  docunients) 41523, 

41525 

28  CFR 

2 :...41527 

29  CFR  '     "^ 
Propoaad  Rulas: 

1625 41542 

1627 41542 

33  CFR 

165 41531 

37  CFR 

1 .....41532 

40  CFR 

180 41535 

50  CFR 

Propoied  Rules: 

648 41549 


^i;. 


Rules  and  Regulations 


41519 


Federal  Register 

Vol.  68.  No.  134 
Monday,  July  14,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  (jocuments  having  general 
applicability  and  legal  effect,  most  of  which 
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50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-Niyi-282-AD;  Amendment 
39-13227;  AD  2003-14-06] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-600,  737-700,  737-700C, 
737-600,  737-900,  757,  and  767  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD); 
applicable  to  all  Boeing  Model  737-600, 
737-700,  737-700C, 737-800. 737-900. 
757,  and  767  series  airplanes;  that 
requires  revising  the  Airplane  Flight 
Manual  (AFM)  to  advise  the  flightcrew 
to  don  oxygen  masks  as  a  first  and 
immediate  step  when  a  cabin  altitude 
warning  occurs.  This  action  is  necessary 
to  prevent  incapacitation  of  the 
flightcrew  due  to  lack  of  oxygen,  which 
could  residt  in  loss  of  control  of  the 
airplane.  This  action  is  intended  to 
,  address  the  identified  unsafe  condition. 
DATES:  Effective  August  18,  2003. 
ADDRESSES:  Information  pertaining  to 
this  AD  may  be  examined  at  the  Federal 
Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Land  Avenue.  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Eiford.  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
13GS,  FAA,  Seattle  Aircraft  Certification 
OflBce,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6465;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 


include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
737-600,  737-700,  737-700C,  737-800, 
737-900.  757.  and  767  series  airplanes 
was  published  in  the  Federal  Register 
on  February  24,  2003  (68  FR  8560).  That 
action  proposed  to  require  revising  the 
Airplane  Flight  Manual  (AFM)  to  advise 
the  flightcrew  to  don  oxygen  masks  as 
a  first  and  immediate  step  when  a  cabin 
altitude  warning  occurs. 

Comments 

-  Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The  FAA 
has  duly  considered  the  comments 
received. 

Support  for  the  Proposed  AO 

One  commenter  concurs  with  the 
proposed  AD,  and  several  other 
commenters  had  no  objection  to  the 
proposed  AD. 

Request  To  Modify  Cabin  Altitude 
Warning  System  ^ 

One  commenter  notes  that  there  is  no 
"CABIN  ALT"  or  "CABIN  ALTITUDE" 
warning  light  in  the  Boeing  Model  737- 
800  series  airplanes  that  it  operates,  and 
for  this  reason,  the  commenter  suspects 
that  the  proposed  AD  does  not  apply  to 
its  airplanes.  The  commenter  states  that 
the  only  warning  of  excessive  cabin 
altitude  is  the  intermittent  warning 
horn.  The  commenter  suggests  that  the 
cabin  altitude  warning  system  installed 
on  the  airplane  could  be  greatly 
enhanced  by  a  modification  that  would 
give  the  flightcrew  a  visual  warning  of 
improper  ^titude.  The  commenter  also 
suggests  that  the  cabin  altitude  warning 
should  be  duplicated  in  the  forward  and 
aft  galley  areas. 

We  infer  that  the  commenter  is 
requesting  clarification  of  the 
applicability  and  requirements  of  this 
proposed  AD.  We  agree  that  such 
clarification  is  needed.  Our  intent  was 
for  this  AD  to  apply  to  all  airplanes 
listed  in  the  applicability,  regardless  of 
the  equipment  associated  with  the  cabin 
altitude  warning  system.  We  have 
confirmed  with  the  airplane 
manufacturer  that  the  Model  737-600. 
-700.  -700C.  -800,  and  -900  series 
airplanes  subject  to  this  AD  have  a  cabin 
altitude  warning  horn  instead  of  a 
warning  light.  TTius,  we  have  revised 
Figure  1  of  this  AD  to  replace  the 
reference  to  the  illumination  of  the 
cabin  altitude  fight  with  a  reference  to 


the  soimding  of  the  cabin  altitude 
warning  horn. 

Further,  with  regard  to  the 
conunenter's  specific  requests  to  add  a 
cabin  warning  light  on  the  flight  deck 
and  duplicate  the  cabin  altitude 
warning  in  the  forward  and  aft  galley 
areas,  we  acknowledgelhe  concerns  of 
the  commenter.  While  there  may  be 
merit  to  the  commenter's  suggestions, 
this  AD  is  not  the  appropriate  context  in 
which  to  evaluate  those  suggestions.  We 
have  determined  that  the  cabin  altitude 
warning  horn  is  an  adequate  means  to 
alert  the  flightcrew  to  an  imsafe 
condition  and  provides  an  acceptable 
level  of  safety  when  combined  with  the 
changes  to  procedures  required  by  this 
AD.  No  furtfier  change  to  the  AD  is 
necessary  in  this  regard. 

Request  To  Coordinate  Rulemaking 
Activity 

One  commenter  notes  that  its 
understanding  is  that  AD  2003-03-15, 
amendment  39-13039  (68  FR  4892. 
January  31,  2003),  may  be  revised  in  the 
future.  (The  proposed  AD  explains  that 
the  proposed  actions  are  similar  to  those 
in  AD  2003-03-15.)  The  commenter 
asks  us  to  consider  establishing  a 
common  compliance  time  between  the 
proposed  AD  and  any  future  revision  of 
AD  2003-03-15.  The  commenter  states 
that  it  would  like  to  accomplish  all 
AFM  changes  in  a  one-time  effort  to 
ensiue  consistency  and  standardization 
among  its  manuals,  especially  for 
similar  airplane  fleets.  Related  to 
consistency  and  standardi2ation.  the 
conunenter  is  also  concerned  about  the 
variations  in  operational  procediu^s  in 
the  AFM  revisions.  The  commentOT 
states  that,  while  the  AFM  may  differ  in 
format  from  one  model  to  another,  there 
should  not  be  procedural  differences 
related  to  responding  to  a  cabin  altitude 
warning. 

We  acknowledge  the  commenter's 
concerns  but  do  not  concur  with  the 
commenter's  request.  We  find  that  it  is 
not  possible  to  establish  a  common 
compliance  time  between  this  AD  and  a 
possible  futuj*  proposed  AD,  because 
the  timelines  for  these  rulemaking 
actions  are  different.  We  have  already 
proposed  this  AD  and  allowed 
opportunity  for  the  public  to  comment, 
but.  at  this  time,  we  are  still  considering 
further  rulemaking  to  revise  AD  2003- 
03-15.  In  light  of  the  identified  unsafe 
condition,  we  find  that  it  would  be 
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inappropriate  to  delay  issuance  of  this 
action  indefinitely  to  wait  for 
development  of  a  proposal  to  revise  AD 
2003-03-15. 

We  also  acknowledge  the 
conunenter's  concerns  about  ensiu'ing 
consistency  among  its  AFMs,  and  we 
agree  that  it  may  be  desirable  to  have 
the  same  wording  in  the  AFMs  for  all 
models.  However,  the  effort  to  achieve 
commonality  is  compromised  by 
differences  in  the  terminology  used  to 
identify  similar  equipment  on  different 
models,  and  the«ubtle  differences  in 
existing  procedures  between  models.  In 
developing  the  AFM  changes  contained 
in  this  AD,  we  limited  the  scope  of 
changes  within  each  affected  AFM  to 
avoid  introducing  standardized  wording 
that  may  be  incompatible  with 
equipment  on  the  airplane  model  or 
may  contradict  other  procedures  in  the 
AFM. 

No  further  change  to  the  final  rule  is 
necessary  in  this  regard.  - 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  biuden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Changes  to  14  CFR  Part  39/E£fect  on  the 
AD 

On  July  10,  2002.  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Explanation  of  Change  to  Cost  Impact 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  accoimt  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $60  per 


work  hour  to  $65  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

Cost  Impact 

There  are  approximately  3,107 
airplanes  of  the  afi^ected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1,599  airplanes  of  U.S.  registry  will  bfe 
affected  by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  AFM 
revision,  and  that  the  average  labor  rate 
is  $65  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$103,935,  or  $65  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figm-es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on    "^ 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
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of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-14-08    Boeing:  Amendment  39-13227. 
Docket  2002-NM-282-AD. 
Applicability:  All  Model  737-600,  737- 
700,  737-700C,  737-800.  737-900,  757,  and 
767  series  airplanes;  certificated  in  any 
category. 

Note  1:  The  requirements  of  this  AD  are 
similar  to  those  in  AD  2003-03-15, 
amendment  39-13039,  which  applies  to 
various  Boeing  and  McDonnell  Douglas 
transport  category  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  incapacitation  of  the  flightcrew 
due  to  lack  of  oxygen,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

Revision  to  the  Airplane  Flight  Manual 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  For  the  applicable  airplane 
models  listed  in  the  "For—"  column  of  Table 
1  of  this  AD,  revise  the  procedures  regarding 
donning  oxygen  masks  in  the  event  of  rapid 
depressurization,  as  contained  in  the 
Emergency  Procedures  or  Non-Normal 
Procedures  section  of  the  Airplane  Flight 
Manual  (AFM),  as  applicable,  by  replacing 
the  text  in  the  "Replace — "  column  of  Table 
1  of  this  AD  with  the  information  in  the 
applicable  figure  referenced  in  the  "With  the 
Information  In—"  column  of  Table  1  of  this 
AD.  This  may  be  accomplished  by  recording 
the  AD  number  of  this  AD  on  the  applicable 
figure  and  inserting  it  into  the  AFM.  Table 
1  and  Figures  1  through  3  follow: 


For— 


Boeing  Model  737-600,  -700,  -700C,  -800.  and  -900 
series  airplanes. 


Replace — 


"Rapid  Depressurization  (With  airplane  altitude  abvoe 

14,000  feet  M.S.L.). 
Oxygen  Masks  &  Regulators— ON,  100%" 


Wrth  the  Information  in — 


Figure  1  of  this  AD. 
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For— 


Boeing  Model  757-200,  -200PF,  -200CB;  and  Boeing 
Model  767-200,  -300.  and  -300F  series  airplanes. 

Boeing  Model  757-300  series  airplanes 

Boeing  Model  767-400ER  series  airplanes 


Replace— 


"Rapid  Depressurization 

Recall 

Oxygen  Masks  and  Regulators— ON" 

"Rapid  Depressurization 

Put  on  oxygen  masks,  and  estabiisti  crew  commih 

nications". 

"Rapid  Depressurizatkxi 

Turn  on  oxygen  masks,  and  establish  crew  commit 

nications". 


With  tt>e  Information 


Figure  2  o«  this  AD. 
Figure  3  of  this  AD. 
Figure  3  of  this  AD. 


Figure  1 

For  Boeing  Mode]  737-600,  -700,  -700C, 
-000,  and  -900  Series  Airplanes 

Insert  the  information  in  this  Hgure  into 
the  "Non-Nonnal  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"QAin  Altitude  Warning  or  Rapid 
DeprBssurixation 

Condition:  The  cabin  altitude  warning 

horn  sounds: 
Oxygen  Masks  &  Regulators    ON.  100%" 
The  rest  of  the  steps  under  this  heading  in 

the  AFM  are  unchanged. 

Fig^ire  2 

For  Boeing  Model  757-200,  -ZOOVf,  and 
-200CB;  and  Model  767-200,  -300,  and 
-300F  Series  Airplanes 

Insert  the  information  in  this  figure  into 
the  "Emergency  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"Cabin  Altitude  Warning  or  Rapid 
Depressurization 

CondiUon:  The  CABIN  ALT  or  CABIN 
ALTITUDE  light  illuminated  indicates  cabin 
altitude  is  excessive: 

RECALL 

Oxygen  Masks  &  Regulators    ON.  100%" 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Figure  3  "  * 

For  Boeing  Model  757-300  and  767-400ER 
Series  Airplanes 

Insert  the  information  in  this  figure  into 
the  "Non-Normal  Procedures"  section  of  the 
FAA-approved  Airplane  Flight  Manual. 

"Cabin  Altitude  Warning  or  Rapid 
Depressurization 

Condition:  The  CABIN  ALT  or  CABIN 
ALTITUDE  light  illuminated  indicates  cabin 
altitude  is  excessive: 

Put  on  oxygen  masks  and  establish  crew 
communications." 

The  rest  of  the  steps  under  this  heading  in 
the  AFM  are  unchanged. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 


Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

EflectiveDate 

(d)  This  amendment  becomes  effective  on 
August  18.  2003. 

Issued  in  Renton,  Washington,  on  hilv  7. 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senrice. 
(FR  Doc.  03-17675  Filed  7-11-03;  8:45  am) 

■LUNG  CODE  49t0-13-r 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctet  No.  2002-NliM)2-AD:  Amendment 
39-13230;  AD  2003-14-11] 

RiN2120-AA64 

Airworthiness  Directives;  Alrtxis  Model 
A330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Airbus  Model  A330 
and  A340  series  airplanes,  that  requires 
revising  the  Airworthiness  Limitations 
Section  of  the  Instructions  for 
Continued  Airworthiness  to  incorporate 
life  limits  for  the  servo-controls  located 
on  the  ailerons  and  replacement  of  the 
servo-controls  with  new  servo-controls 
when  they  have  reached  their 
operational  life  limits.  This  action  is 
necessary  to  prevent  hydraulic  leakage 


and  failure  of  the  servo-controls  due  to 
cracks  in  the  end  caps  and  along  the 
barrel,  which  could  result  in  loss  of  the 
ailerons  and  consequent  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  August  18,  2003. 

ADDRESSES:  Information  pertaining  to 
this  amendment  may  be  examined  at  or 
obtained  from  the  Federal  Aviation 
Administratioa(FAA),  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  land  Avenue,  SW.,  Renton, 
Washington  98055-4056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson.  Aerospace  Engines, 
hitemational  Branch,  ANM-116,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1175; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  j)art  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Airbus  Model 
A330  and  A340  series  airplanes  was 
published  in  the  Federal  Register  on 
April  3,  2003  (68  FR  16225).  That  action 
IMoposed  to  require  revising  the 
Airworthiness  Limitations  Section  of 
the  Instructions  for  Continued 
Airworthiness  to  incorporate  life  limits 
for  the  servo-controls  located  on'the 
ailerons  and  replacement  of  the  servo- 
controls  with  new  servo-controls  when 
they  have  reached  their  operational  life 
limits. 

Comments 

Interested  persons  have  been  afforded 
an  opfwrtimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  pubhc  interest  require  the 
adoption  of  the  rule  as  proposed. 


41522 Federal  Register /Vol.  68,  No.  134 /Monday,  July  14,  2003 /Rules  and  Regulations 


Changes  to  14  CFR  Part  39/Efifect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  PR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  sp>ecial 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  proposed 
AD  regarding  that  material. 

Change  in  Labor  Rate 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calcidations  from  $60  per 
work  hour  to  $65  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hovuly  labor  rate. 

Cost  Impact 

The  FAA  estimates  that  9  Model  A330 
series  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD.  that  it  will  take 
approximately  5  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $65  per  work  hour.  Required  parts 
will  be  provided  to  the  operators  at  no 
cost.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  of 
Model  A330  series  airplanes  is 
estimated  to  be  $2,925,  or  $325  per 
airplane. 

The  cost  impact  figiu^  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requireihents  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiires  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  tijme,  or  time  necessitated  by 
other  administrative  actions. 

Currently,  there  are  no  Airbus  Model 
A340  series  airplanes  on  the  U.S. 
Register.  However,  should  an  affected 
airplane  be  imported  and  placed  on  the 
U.S.  Register  in  the  future,  it  will 
require  approximately  5  work  hours  to 
accomplish  the  required  actions,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  will  be  provided  to  the 
operators  at  no  cost.  Based  on  these 
figures,  the  cost  impact  of  this  AD  for 
Model  A340  operators  will  be  $325  per 
airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fi^m  the  Rules 
Docket  at  the  location  provided  luider 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
RegulaUons  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-14-11     Airbus:  Amendment  39-13230. 
Docket  2002-NM-02-AD. 

Applicability:  All  Model  A330  and  A340 
series  airplanes,  certificated  in  any  category. 

Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  inspections.  Compliance  with 
these  inspections  is  required  by  14  CFR  part 
91.403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  these  inspections,  the 
operator  may  not  be  able  to  accomplish  the 
inspections  described  in  the  revisions.  In  this 
situation,  to  comply  with  14  CFR  part 
91.403(c).  the  operator  must  request  approval 
for  an  alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  a  description  of 
changes  to  the  required  inspections  that  will 
ensure  the  continued  damage  tolerance  of  the 
affected  structure.  The  FAA  has  provided 
guidance  for  this  determination  in  Advisory 
Circular  (AC)  25-1529. 

Compliance:  Required  as  indicated,  unless 
acoomplished  previously. 

To  prevent  hydraulic  leakage  and  failure  of 
the  servo-controls  located  on  the  ailerons  due 
to  cracks  in  the  end  caps  and  along  the 
barrel,  which  could  result  in  loss  of  the 
ailerons  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Airworthiness  Limitations  Revision  and 
Replacement  of  Servo-Control  Units 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Airworthiness 
Limitations  Section  (ALS)  of  the  Instructions 
for  Continued  Airworthiness  by  inserting  a 
copy  of  this  AD  into  the  ALS. 

(b)  Replace  the  servo-control  units 
operating  in  the  active  mode  at  the  times 
specified  in  Table  1  of  this  AD  as  follows, 
counted  from  the  date  of  initial  installation 
on  the  airplane,  as  applicable: 


Table  1  .—Part  Numbers  and  Replacement  Life  Limits 


For  model — 


(1)  A330  series  eiirplanes 


Replace  Servo-Controls  having  the  fottowing  part  num- 
bers with  new  parts  having  the  same  part  numbers: 


(I)  3337457-21,  -22,  and  -23  (inboard)  

(il)  3337457-25,  -26.  and  -27  (inboard)  

(iii)  3337457-30.  -31,  -34.  -35.  -36.  -37,  and  -38  (in- 
board). 


Replace  before — 


6,000  flight  hours. 
18.000  flight  hours. 

21.000  flight  cycles  or  32,000  flight  hours,  whichever 
occurs  first. 
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Table  1.— Part  Numbers  and  Replacement  Ufe  Umits— Contimjed 


For  modeJ— 


Replace  Servo-Controte  having  the  following  part  num- 
bers with  new  parts  having  the  same  part  numbers: 


(iv)  3337457-59  and  -60  (inboard) 


\340  series  airplanes 


Replace  before — 


(v)  3337458-30.  31,  -34,  -35,  36.  -37.  and  -38  (out- 
board), 
(vi)  3337458-59  and  -60  (outboard)  


(i)  3337457-21 ,  -22,  and  -23  (inboard)  ..._. 
(ii)  3337457-25,  -26,  and  -27  (inboard)  .. 
(Hi)  3337457-30,  -31.  -34.  -35,  36,  -37.  and'  ^  (in- 
board), 
(iv)  3337457-59  and  -60  (inboard)  


(v)  3337458-30,  31,  -34.  -35.  36,  -37.  and  -38  (out- 
board), 
(vi)  3337458-59  and  -60  (outboard)  ... 


60.000  flight  hours.  This  is  a  temporary  and  life  llmif;  if 
the  operator  wants  to  use  the  parts  beyond  60,000 
flight  hours  the  accumulated  flight  hours  of  the  parts 
since  their  origin  must  be  tracked  and  a  request  sub- 
mitted for  an  altemative  method  of  compTiance  in  ac- 
cordance with  paragraph  (d)  of  this  AD. 

21,000  flight  cycles  or  32,000  flight  hours,  whichever 
occurs  first. 

60,000  flight  hours.  This  is  a  temporary  life  limit;  if  the 
operator  wants  to  use  the  parts  beyond  60,000  flight 
hours  the  accumulated  flight  hours  of  ttie  parts  since 
their  origin  must  be  tracked  and  a  request  submitted 
for  an  altemative  method  of  compliance  in  accord- 
ance with  paragraph  (d)  of  this  AD. 

9,000  flight  hours. 

27,000  flight  hours. 

16,400  flight  cycles  or  65,600  flight  hours,  whchever 
occurs  first. 

80,000  flight  hours.  This  is  a  temporary  and  life  limit;  if 
the  operator  wants  to  use  the  parts  beyond  80,000 
flight  hours  the  accumulated  flight  hours  of  ttie  parts 
since  their  origin  must  be  tracked  and  a  request  sub- 
mitted for  an  altemative  method  of  compliance  in  ac- 
cordance with  paragraph  (d)  of  this  AD. 

16,400  flight  cycles  or  65,600  flight  hours,  whichever 
occurs  first. 

80,000  flight  hours.  This  Is  a  temporary  life  limit  and  if 
the  operator  wants  to  use  the  parts  beyond  80,000 
flight  hours  must  track  the  accumulated  flight  hours 
of  the  parts  since  their  origin  and  request  approval 
for  an  altemative  method  of  compliance  in  accord- 
ance with  paragraph  (d)  of  this  AD. 


(( ;|  Except  as  provided  by  paragraph  (d)  of 
this  AD:  After  the  actions  specified  in 
paragraphs  (a)  and  (b)  of  this  AD  have  been 
accomphshed,  no  altemative  life  limits  may 
be  approved  for  the  components  specified  in 
paragraph  (b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(d)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Operations  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
,  Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
529(B)  and  2001-530(B),  both  dated 
November  14,  2001. 


Efifective  Date 

(f)  This  amendment  becomes  effective  on 
August  18,  2003. 

Issued  in  Renton,  Washington,  on  lulv  7 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-17694  Filed  7-11-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30376;  Amdt.  No.  3065] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

ACJENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 


or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facihties.  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  change  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  Jidy  14, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  14, 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  Ae  affected  airport  is 
located; 
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3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase — Individual  SL\P 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standcirds  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  of  each  SLAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SLAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
'  expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SLAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 


The  Rule 

This  amendment  to  part  ^7  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendment  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  some  SLAP 
amendments  may  required  making  them 
effective  in  less  Aan  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnunent  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  criteria  were  applied  to  the 
condition  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  inunediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  July  3,  2003. 
James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  piusuant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending. 


suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  10e(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29, 97.31,  97.33, 
97.35    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS. 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

Effective  August  7,  2003 

Oakland,  CA,  Metropolitan  Oakland  Intl, 

VOR/DME  RWY  29,  Amdt  1 
Athens  (Albany),  OH,  Ohio  University 

Snyder  Field.  ILS  OR  LOC  RWY  25,  Amdt 

1 

Effective  September  4,  2003 

Frederick.  MD,  Frederick  Muni,  RNAV  (GPS) 

23,  Amdt  1 
Eliot,  ME,  Littlebrook  Air  Park,  VOR-A, 

Amdt  2 
Eliot,  ME,  Littlebrook  Air  Park,  NDB-B, 

Amdtl 
Eliot,  ME,  Littlebrook  Air  Park,  RNAV  (GPS) 

RWY  30,  Orig 
Eliot,  ME,  Littlebrook  Air  Park,  GPS  RWY  30, 

Orig,  CANCELLED 
Bozeman,  MT,  Gallatin  Field,  RNAV  (GPS)- 

A,  Orig 
Wayne,  NE,  Wayne  Muni,  NDB  OR  GPS  RWY 

22,  Amdt  3A,  CANCELLED 
Lumberton,  NJ,  Flying  W,  RNAV  (GPS)  RWY 

l.Orig 
Lumberton,  NJ.  Flying  W,  RNAV  (GPS)  RWY 

19.  Orig 
Lumberton,  NJ,  Flying  W,  VOR-A.  Amdt  3 
Lumberton,  NJ,  Flying  W,  GPS  RWY  1.  Orig, 

CANCELLED 
Lumberton,  NJ,  Flying  W,  GPS  RWY  19,  Orig, 

CANCELLED 
Shelby,  OH,  Shelby  Community,  VOR-A, 

Amdt  5 
Poteau,  OK,  Robert  S.  Kerr,  RNAV  (GPS) 

RWY  18,  Orig 
Poteau,  OK,  Robert  S.  Kerr,  RNAV  (GPS) 

RWY  36,  Orig 
Poteau,  OK.  Robert  S.  Kerr,  GPS  RWY  18, 

Orig,  CANCELLED 
Poteau,  OK,  Robert  S.  Kerr.  GPS  RWY  36, 

Orig,  CANCELLED 
Pittsburgh,  PA,  Allegheny  County,  ILS  RWY 

10,  Amdt  5 
Pittsburgh,  PA.  Allegheny  County.  RNAV 

(GPS)  RWY  5,  Amdt  2 
Pittsburgh,  PA,  Allegheny  County,  RNAV 

(GPS)  Y  RWY  10,  Orig 
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Pittsburgh,  PA,  Allegheny  County,  RNAV 

(GPS)ZSWYlO,Anidt2 
Pittsburgh,  PA,  Allegheny  County,  RNAV 
JdGPS)  RWY  28,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  International,  ILS 

jRWY  lOL.  Amdt  25 
Pittsburgh,  PA,  Pittsburgh  International,  ILS 

JRWY  lOR,  Amdt  10 
P^burgh,  PA.  Pittsburgh  International,  ILS 

JIWY  IOC,  Orig,  CANCELLED 
Pittsburgh,  PA,  Pittsburgh  International,  ILS 

RWY  28L,  Amdt  8 
Pittsburgh,  PA,  Pittsburgh  International,  ILS 

RWY  28R,  Amdt  8 
Pittsburgh,  PA,  Pittsburgh  IntemaUonal,  ILS 

RWY  28C,  Orig,  CANCELLED 
Pittsburgh,  PA,  Pittsburgh  International,  ILS 

RWY  32,  Amdt  11 
Pittsburgh,  PA,  Pittsburgh  International, 
.       Converging  ILS  RWY  28R,  Amdt  3 
•   Pittsburgh,  PA,  Pittsburgh  International, 
Converging  ILS  RWY  32,  Amdt  4 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  RWY  IOC,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  RWY  lOL,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  RWY  lOR,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  Y  RWY  14,  Orig 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  Z  RWY  14,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  InternaUonal, 

RNAV  (GPS)  Y  RWY  28C,  Amdt  1 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  Z  RWY  28C,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  Y  RWY  28L,  Amdt  1 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  Z  RWY  28L,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  RWY  28R,  Amdt  2 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  Y  RWY  32 .  Amdt  1 
Pittsburgh,  PA,  Pittsburgh  International, 

RNAV  (GPS)  Z  RWY  32,  Amdt  2 
MilJlngton.  TN.  VOR/DME  OR  TACAN  RWY 

22,  Amdt  1 
Pleasanton,  TX,  Pleasanton  Muni,  NDB-A. 

Amdt  5 A,  CANCELLED 
Pleasanton,  TX,  Pleasanton  Muni,  GPS  RWY 

34.  Orig,  CANCELLED 
Delavan,  WI,  Lake  Lawn,  RNAV  (GPS)  RWY 

18,  Orig 
Delavan,  WI,  Lake  Lawn,  RNAV  (GPS)  RWY 

36,  Orig 
Delavan,  WI,  Lake  Lawn,  NDB  RWY'  18,  Orig 
Delavan.  WI,  Lake  Lawn,  NDB  OR  GPS  RWY 

18,  Amdt  21,  CANCELLED 
Necedah,  WI,  Necedah,  RNAV  (GPS)  RWY 

36,  Orig 
Necedah,  WI,  Necedah,  GPS  RWY  36,  Orig 
CANCELLED 

(PR  Doc.  03-17654  Filed  7-11-03;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  97 

[Docket  No.  30377;  Amdt  No.  3066] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 


SUiniARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 

DATES:  This  rule  is  effective  July  14, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  14, 
2003. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 

For  Purchase— Individual  SIAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 


By  Subscription— Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office. 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK 
73125)  telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amendments,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  {FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are  • 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
fot  examination  or  purchase  as  stated 
above. 

The  large  nimiber  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  [and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
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to  be.  permanent.  With  conversion  to 
FDCyP  NOTAMs.  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FC/P  NOTAMs  for  the  SIAPs 
contained  in  this  eimendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  hi  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
ar0  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 


Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regidatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  part  97 

Air  Traffic  Control.  Airports 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington.  EXZ  on  July  3,  2003 
lames  J.  Baliough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  97  of  the  Federal 


aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procediu^s, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40106, 
40113,  40114,  40120,  44502,  44514,  44701. 
44719,  44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25. 97.27, 97.29,  97.31,  97.33, 
97.35    [AmendecQ 

By  amending  §§  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN;  §§97.25  LOC.  LOC/DME, 
LDA,  LDA/DME.  SDF.  SDF/DME; 
§§  97.27  NDB.  NDB/DME;  §§  97.29  ILS. 
ILS/DME.  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §§  97.31  RADAR  SL\Ps;  §§  97.33 
RNAV  SL\Ps;  and  §§  97.35  COPTER 
SLAPs,  Identified  as  follows: 

*   *   'Effective  Upon  Publication. 


FDC  date 


06/18/03 
06/19/03 
06/19/03 

06/20/03 
06/20/03 
06/20/03 
06/23/03 
06/23/03 
06/23/03 
06/23/03 
06/23/03 
06/23/03 
06/24/03 
06/25/03 

06/25/03 

06/25/03 

06/26/03 
06/26/03 
06/26/03 
06/26/03 

06/26/03 

06/26/03 
06/26/03 
06/26/03 
06/26/03 
06/26/03 
06/26/03 
06/26/03 


State 


TX 

MO 

SC 

CA 

Ml 

Ml 

NH 

PA 

PA 

PA 

Rl 

Rl 

UT 

OK 

OK 

OK 

MA 
MA 
MA 
MA 

MA 

MA 

MA 
MA 
MA 
MA 
MA 
MA 
NE 


City 


MOUNT  PLEASANT 
POINT  LOOKOUT  .... 
CHARLESTON  


ALTURAS  

ST  IGNACE 

ST  IGNACE  

PORTSMOUTH 
PHILADELPHIA 
PHILADELPHIA 
PHILADELPHIA 
PAWTUCKET  ... 
PAWTUCKET  ... 

WENDOVER  

NORMAN  


NORMAN 
NORMAN 


NANTUCKET 
NANTUCKET 
NANTUCKET 
HYANNIS  


HYANNIS 
HYANNIS 


PLYMOUTH  

PROVINCETOWN 
PROVINCETOWN 
PROVINCETOWN 
PROVINCETOWN 
PROVINCETOWN 
I  SEWARD 


Airport 


MOUNT  PLEASANT  REGIONAL  

M.  GRAHAM  CLARK  

CHARLESTON  AFB/INTL 

ALTURAS  MUNI  ; 

MACKINAC  COUNTY  

MACKINAC  COUNTY  

PEASE  INTL  TRADEPORT 

WINGS  FIELD 

WINGS  FIELD 

WINGS  FIELD 

NORTH  CENTRAL  STATE 

NORTH  CENTRAL  STATE 

WENDOVER  

UNIVERSITY        OF        OKLAHOMA 

WESTHEIMER. 
UNIVERSITY         OF         OKLAHOMA 

WESTHEIMER. 
UNIVERSITY         OF         OKLAHOMA 

WESTHEIMER. 

NANTUCKET  MEMORIAL  

NANTUCKET  

NANTUCKET  MEMORIAL 

BARNSTABLE        MUNI-BOARDMAN/ 

POLAND  O  FIELD. 
BARNSTABLE        MUNI-BOARDMAN/ 

POLAND  O  FIELD. 
BARNSTABLE        MUNI-BOARDMAN/ 

POLAND  O  FIELD. 

PLYMOUTH  MUNI  

PROVINCETOWN  MUNI  

PROVINCETOWN  MUNI  

PROVINCETOWN  MUNI  

PROVINCETOWN  MUNI  

PROVINCETOWN  MUNI  

SEWARD  MUNI  


FDC 
number 


3/4798 
3/4860 
3/4821 

3/4822 
3/4826 
3/4828 
3/4962 
3/4969 
3/4971 
3/4970 
3/4960 
3/4961 
3/4953 
3/5011 

3/5013 

3/5014 

3/5071 
3/5072 
3/5073 
3/5074 

3/5075 

3/5076 

3/5082 
3/5077 
3/5078 
3/5079 
3/5080 
3/5081 
3/5059 


Subject 


RNAV  (GPS)  RWY  17,  ORIG-A 
GPS  RWY  1 1 ,  ORIG-B 
VOR/DME  OR  TACAN  RWY  3, 

AMDT  14A 
GPSRWY31.0RIG 
RNAV  (GPS)  RWY  7,  ORIG 
RNAV  (GPS)  RWY  25,  ORIG 
RRNAV  (GPS)  RWY  16,  ORIG 
RNAV  (GPS)  RWY  6,  ORIG-A 
NDB  RWY  6,  AMDT  9 
RNAV  (GPS)  RWY  24,  ORIG-A 
NDB  RWY  5,  AMDT  2 
LOC  RWY  5,  AMDT  5B 
RNAV  (GPS)  RWY  26,  ORIG 
GPS  RWY  3,  ORIG 

NDB  RWY  3,  AMDT  5D 

VOR/DME  RNAV  RWY  3,  ORIG- 

E 
ILS  RWY  24,  AMDT  1  SB 
LOC  BC  RWY,  6  AMDT  10A 
NDB  RWY  24,  AMDT  11A 
ILS  RWY  15,  AMDT  20 

ILS  RWY  24.  AMDT  16E 

NDB  RWY  24,  AMDT  9C 

NDB  RWY  6,  AMDT  4A 
ILS  RWY  7,  AMDT  8 
RNAV  (GPS)  RWY  7,  ORIG 
RNAV  (GPS)  RWY  25,  ORIG 
NDB  RWY  7,  AMDT  1 
NDB  PWY  25,  AMDT  2 
GPS  RWY  34,  ORIG 
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06/26/03  ... 
06/27/03  ... 
06/27/03  ... 

06/27/03  .... 
06/27/03  .... 
06/27/03  .... 
06/27/03  .... 
06/30/03  .... 
07/01  OK/03 


NE 
NC 
SC 

TX 
TX 
TX 
TX 
MA 
OK 


SEWARD 

MONROE  

NORTH  MYRTLE 
BEACH. 

BEAUMONT 

BEAUMONT  

BEUMONT  

BEAUMONT 

STOW 

NORMAN  


(FR  Doc.  03-17653  Filed  7-11-03;  8:45  am) 
BILLING  CODE  4»1fr-13-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28CFRPart2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Prisoners  Serving  Sentences  Under 
the  United  States  and  District  of 
Columbia  Codes 

agency:  United  States  Parole 
Commission,  Justice. 
ACnON:  Final  rule. 


SUMMARY:  The  U.S,  Parole  Commission 
is  amending  a  number  of  procedural 
rules  to  reflect  changes  in  the  structure 
of  the  Commission,  and  the  transfer  of 
District  of  Columbia  felony  offenders  to 
the  custody  of  the  Bureau  of  Prisons.  In 
addition  to  eliminating  obsolete 
procedural  rules,  the  Commission  is 
simplifying  a  rule  on  the  timing  of 
interim  hearings  for  Federal  offenders 
and  providing  consistent  instructions 
regarding  the  determination  of  a 
revocation  hearing  location  for  alleged 
parole  and  supervised  release  violators. 
Finally,  the  Commission  is  making  a 
number  of  corrections  and  editorial 
changes,  primarily  amendments  to  the 
citations  to  the  District  of  Columbia 
Code  made  necessary  as  a  result  of  a 
recodification  of  D.C.  criminal  laws. 
DATES:  Effective  Date:  August  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  General  Counsel,  U.S.  Parole 
Conunission,  5550  Friendship  Blvd., 
Chevy  Chase,  Maryland  20815, 
telephone  (301)  492-5959.  Questions 
about  this  publication  are  welcome,  but 
inquiries  concerning  individual  cases 
cannot  be  answered  over  the  telephone. 
SUPPLEMENTARY  INFORMATK)N:  Until 
October,  1991  the  U.S.  Parole 
Commission  carried  out  its 
responsibilities  through  Regional 
Commissioners  and  staff  located  in  five 


SEWARD  MUNI  , 

MONROE  REGIONAL  

GRAND  STRAND „ 

BEAUMONT  MUNI  

BEAUMONT  MUNI   

BEAUMONT  MUNI  

BEAUMONT  MUNI  

MINUTE  MAN  AIRFIELD  .... 
UNIVERSITY        OF        OKLAHOMA 
WESTHEIMER. 


GPS  RWY  16,  ORIG 
RNAV  (GPS)  RWY  5.  ORIG 
ILS  RWY  23,  AMDT  IOC 

3/RNAV  (GPS)  RWY  13,  ORIG 
3/VOR/DME  RWY  13,  AMDT  3 
RNAV  (GPS)  RWY  31,  ORIG 
VOR/DME  RWY  31 ,  AMDT  4 
VOR/DME  RWY  21,  AMDT  3A 
3/LOC  RWY  3.  AMDT  3D 


regional  offices  across  the  country,  and 
National  Commissioners  and  staff 
.    located  in  its  headquarters  office  in 
Chevy  Chase,  Maryland.  Over  the  next 
five  years  the  Commission  gradually 
consolidated  its  operations  into  the 
headquarters  office  in  Maryland  as  the 
agency  faced  the  prospect  of  a  reduced 
caseload  of  Federal  prisoners  and 
parolees  due  to  laws  that  abolished 
parole  for  Federal  offenders  and  limited 
the  life  of  the  Commission.  The 
Commission  made  some  changes  in  its 
voting  procedures  as  the  agency  reduced 
its  size  {see  61  FR  55742  (Oct.  29, 
1996)).  But  some  procedures  that  were 
deemed  necessary  when  regional  offices 
existed  were  left  in  place  though  the 
rationale  for  the  procedures  was 
diminished.  The  voting  and  notice 
procediues  that  the  Commission  is 
eliminating  through  this  publication  fall 
into  this  category.  The  voting 
procediues,  found  at  28  CFR  2.24(b)(1) 
and  (2)  and  2.28(a)(1),  allow  a  Regional 
Commissioner  to  make  a  modest 
modification  (either  an  increase  or  a 
decrease)  to  a  recommended  or 
established  release  date  without 
seciuing  the  conciuring  vote  of  a 
National  Commissioner.  Section  2.24(a) 
also  includes  a  requirement  that  the 
prisoner  be  given  notice  when  his  case 
is  transferred  by  the  Regional 
Commissioner  to  the  National 
Commissioners  for  a  further  vote  due  to 
the  Regional  Commissioner's  significant 
disagreement  with  the  recommendation 
of  an  examiner  panel.  The  voting 
procediues  were  created  as  a  response 
to  the  Regional  Commissioners'  desire 
for  greater  flexibility  in  decision-making 
and  to  avoid  the  process  of  securing 
National  Commissioner  votes  (including 
shipping  case  files  across  the  country) 
when  there  was  only  a  modest 
disagreement  on  a  release  date.  The 
notice  requirement  was  implemented  to 
ensure  that  the  prisoner  was  informed  of 
the  reason  the  Commission  would  not 
be  able  to  meet  the  normal  21 -day  time 
Umit  for  making  a  release  decision  when 
the  case  was  referred  to  the  National 


Commissioners.  The  rationales 
described  above  do  not  have  the  same 
force  now  that  the  Commissioners  are 
all  located  in  one  office  in  Chevy  Chase, 
Maryland,  and  case  files  do  not  have  to 
be  transferred  across  the  country  for 
Commissioner  votes,  hi  recent  years  the 
Commission  has  very  rarely  used  the 
voting  procedures  of  §§  2.24(b)(1)  and 
(2).  The  revised  rules  eliminate  the 
requirement  regarding  notice  of  a 
referral  for  subsequent  voting  and 
provide  that  the  concurrence  of  two 
Commissioners  is  needed  to  make  a 
decision  when  the  Regional 
Commissioner  disagrees  with  the 
examiner  panel  on  the  disposition  of  the 
case,  or  when  the  Regional 
Commissioner  votes  to  reopen  a  case 
under  §  2.28(a)  and  advance  a 
presiunptive  release  date. 

Another  rule  amendment  that  the 
Commission  is  making  to  correspond  to 
a  change  in  its  structure  is  the 
amendment  to  §  2.17.  The  Commission 
is  amending  the  procedural  rule 
regarding  the  voting  quorum  in  original 
jmisdiction  cases  to  reflect  an  increase 
in  the  agency's  authorized  membership, 
and  the  possibility  that  the  number  of 
Commissioners  may  change  from  the 
present  number  now  holding  office 
(three  Commissioners).  In  section 
11231(c)  of  the  National  Capital 
Revitalization  and  Seff-Govemment 
Improvement  Act  of  1997,  Pub.  L.  105- 
33,  Congress  increased  the  number  of 
persons  authorized  to  serve  on  the 
Parole  Commission  to  five,  in 
conjunction  with  giving  the 
Commission  new  responsibilities 
regarding  District  of  Columbia  felony 
offenders.  In  original  jurisdiction  cases 
the  Conunission 's  intent  is  that  all 
decisions,  whether  made  after  a  hearing 
or  after  reviewing  a  petition  for 
reconsideration,  are  made  by  a  majority 
vote  of  the  Commission.  The  voting 
requirements  in  the  present  rules  for 
original  jurisdiction  cases  are  based  on 
a  three-member  Commission.  Therefore, 
the  Commission  is  changing  the  original 
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jurisdiction  voting  requirements  to 
provide  that  a  decision  is  made  on  the 
basis  of  a  majority  vote  of  the 
Commissioners  holding  office  at  the 
time  of  the  decision. 

There  are  also  several  procedural 
rules  governing  hearing  procedures  for 
District  of  Columbia  offenders  that  have 
been  rendered  obsolete  by  a  change  in 
circximstances  imrelated  to  the  structure 
of  the  Commission.  When  the  Parole 
Commission  took  over  the  task  of 
conducting  parole  hearings  for  DC 
offenders  in  1998,  as  provided  by  the 
Revitalization  Act,  these  offenders  were 
incarcerated  in  correctional  facilities  of 
-  the  DC  Department  of  Corrections  and 
the  Federal  Biu^au  of  Prisons.  Because 
of  security  and  staffing  concerns 
regarding  the  implementation  of  parole 
hearing  procedures  in  DC  facilities,  the 
Commission's  rules  allowed  the 
opportimity  for  the  appearance  of  a 
representative  and  pre-hearing  file 
disclosure  for  offenders  in  Biueau 
custody,  but  limited  or  denied  these 
opportimities  for  offenders  in  DC 
custody.  Section  11201  of  the 
Revitalization  Act  required  that  all  DC 
felony  offenders  had  to  be  transferred  to 
the  custody  of  the  Bureau  of  Prisons, 
and  this  transfer  was  accomplished  by 
the  end  of  2001.  This  transfer  has 
removed  the  need  for  different 
procedures  for  DC  prisoners  depending 
on  the  identity  of  the  incarcerating 
authority.  Therefore,  the  Commission  is 
amending  the  rule  at  §  2.72  on  hearing 
procedures  for  DC  offenders  to  remove 
the  difference  in  procedures  regarding 
the  opportunity  for  representation  and 
pre-hearing  file  disclosiu"e. 

The  Commission  is  amending  the  rule 
at  28  CFR  2.14  to  provide  that,  for  a 
prisoner  who  has  had  his  initial  hearing 
prior  to  the  parole  eligibility  date  and 
who  must  continue  to  serve  the 
minimum  term  of  his  sentence  before 
reaching  parole  eligibility,  such  a 
prisoner  has  the  opportunity  for  an 
interim  hearing  nine  months  prior  to  the 
parole  eligibility  date.  This  amendment 
simplifies  the  Conunission's  present 
rule  and  ensures  that  such  a  prisoner  is 
afforded  the  chance  for  an  advancement 
of  a  presimiptive  release  date  to  a  parole 
effective  date  that  coincides  with  the 
parole  eligibility  date,  if  the  prisoner 
shows  superior  program  achievement  or 
other  clearly  exceptional  circumstances 
that  warrant  a  change  in  the  previous 
decision. 

The  Commission  is  revising  the  rule 
at  .2 8  CFR  2.49  to  insert  instructions  on 
determining  the  type  of  revocation 
hearing  that  must  be  held  when  a 
Federal  parolee  has  an  unadjudicated 
violation  charge  that  may  be 
determinative  of  revocation  and/ or 


reparole,  and  the  parolee  wants  an 
adverse  witness  present  at  the  hearing 
for  confrontation  and  cross-examination 
on  the  contested  charge.  These 
instructions  are  presently  foimd  in  the 
rules  regarding  revocation  proceedings 
for  DC  parolees  and  supervised 
releasees,  and  the  addition  of  the 
instructions  in  §  2.49  (with  other  , 
editorial  changes  in  §  2.49  and  §  2.102) 
ensures  that  there  is  consistency  in  the 
application  of  agency  policy  on  the 
place  of  a  revocation  hearing  for  all 
offenders  under  the  Commission's 
jurisdiction. 

The  Commission  is  also  making  a 
number  of  corrections  to  the  rules.  In 
reviewing  the  rules  on  agency  action 
following  a  hearing,  the  Commission 
discovered  that  a  provision  in  §  2.13(c) 
on  issuing  the  notice  of  the 
Commission's  decision  within  21  days 
of  the  hearing  had  been  erroneously 
eliminated  as  a  result  of  an  amendment 
to  §  2.13  promulgated  in  1994.  The 
Commission  is  correcting  this  error  by 
restoring  the  notice  provision,  with  an 
amendment  conforming  to  the 
elimination  of  the  requirement 
regarding  notice  of  a  referral  to  the 
National  Commissioners.  The 
Commission  is  also  restoring  part  of  an 
instruction  regarding  the  scoring  of  Item 
A  of  the  salient  factor  score,  a 
component  of  the  paroling  policy 
guidelines  (28  CFR  2.20).  This  part  of 
the  instruction  on  counting  a  prior 
instance  of  criminal  conduct  when  the 
offender's  case  was  diverted  from  a  final 
criminal  conviction  was  erroneously 
omitted  when  the  Commission  revised 
the  salient  factor  scoring  manual  in 
November,  2002.  Other  obvious  errors 
in  the  paroling  policy  guidelines  that 
have  been  corrected  are  the  omission  of 
a  reference  to  conduct  causing  "serious 
bodily  injiuy"  in  the  rating  of  property 
destruction  offenses,  the  insertion  of  an 
instruction  for  rating  a  kidnaping 
offense  in  the  instructions  for  rating  an 
assault  offense,  and  the  repetition  of  an 
instruction  in  a  general  note  on  holding 
an  offender  accountable  for  the  criminal 
acts  of  his  co-conspirators. 

Finally,  the  Conmiission  is  making 
editorial  changes  to  a  number  of  rules  in 
order  to  use  up-to-date  terms  (e.g., 
substituting  "Executive  Hearing 
Examiner"  for  "administrative  hearing 
examiner"  or  "community  corrections 
center"  for  "community  treatment 
center").  As  a  result  of  a  recodification 
of  the  District  of  Columbia  Code,  almost 
all  the  citations  to  the  DC  Code  in  the 
present  rules  are  to  statutes  that  have 
been  renumbered.  The  new  rules 
provide  citations  to  the  revised  statutes. 
The  Commission  is  also  amending  the 
rule  for  offenders  sentenced  under  the 


DC  Youth  Rehabilitation  Act  to  clarify 
the  group  of  youth  offenders  who  are  < 
eligible  for  parole  given  the  delayed 
enactment  of  the  DC  Sentencing  Reform 
Emergency  Amendment  Act  of  2000. 

Implementation 

These  final  rules  will  be  applied  to  all 
cases  as  of  the  effective  date  of  the  rules. 

Regulatory  Assessment  Requirements 

The  U.S.  Parole  Commission  has 
determined  that  this  final  rule  does  not 
constitute  a  significant  rule  within  the 
meaning  of  Executive  Order  12866.  The 
final  rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
nmnber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b),  and  is  deemed  by 
the  Commission  to  be  a  rule  of  agency 
practice  that  does  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties  pursuant  to  section 
804(3)(c)  of  the  Congressional  Review 
Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure,  Prisoners,  Probation  and 
parole. 

The  Final  Rule 

■  Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendment  to  28  CFR  part  2. 

PART  2— [AMENDED] 

■  1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

■  2.  Amend  §  2.9  by  removing  "U.S. 
Federal  Prison  System"  and  adding 
"Bureau  of  Prisons". 

■  3.  Amend  §  2.13  by  revising  paragraph 
(c)  to  read  as  follows: 

§2.13    Initial  hearing;  procedure. 

***** 

(c)  At  the  conclusion  of  the  hearing, 
the  examiner  shall  discuss  the  decision 
to  be  recommended  by  the  examiner 
and  the  reasons  therefor,  except  in  the 
extraordinary  circumstance  of  a 
complex  issue  that  requires  further 
deliberation  before  a  recommendation 
can  be  made.  Written  notice  of  the 
decision  shall  be  mailed  or  transmitted 
to  the  prisoner  within  21  days  of  the 
date  of  the  hearing,  except  in 
emergencies.  Whenever  the  Commission 
initially  establishes  a  release  date  (or 
modifies  the  release  date  thereafter),  the 
prisoner  shall  also  receive  in  writing  the 
reasons  therefor. 
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■  4.  Amend  §  2.14  as  follows: 

■  a.  Revise  paragraphs  (a)(1), 
introductory  text,  and  (a)(l)(ii)  and  (iii) 
taMtead  as  follows: 

§  2.1 4    Subsequent  proceedings. 

(a)  Interim  proceedings.  *   *   * 
(1)  Notwithstanding  a  previously 
ordered  presumptive  release  date  or 
fifteen  year  reconsideration  hearing, 
interim  hearings  shall  be  conducted 
pursuant  to  the  procedxires  of  §  2.13(b), 
(c),  (e),  and  (f)  at  the  following  intervals 
from  the  date  of  the  last  hearing: 
*  I      *        *        *        * 

tii)  In  the  case  of  a  prisoner  with  a 
maximum  term  or  terms  of  seven  years 
or  more,  every  twenty-four  months 
(until  released); 

(iii)  In  the  case  of  a  prisoner  with  an 
imsatisfied  minimum  term,  the  first 
interim  hearing  shall  be  scheduled 
urider  paragraphs  {a)(l)(i)  or  (ii)  of  this 
section,  or  on  the  docket  of  hearings  that 
is  nine  months  prior  to  the  month  of 
parole  eligibility,  whichever  is  later. 
***** 

■  b.  hi  paragraph  (a)(2)(iii)  by  removing 
"Federal  Prison  System"  wherever  that 
term  appears  and  adding  "Biureau  of 
Prisons" 

■  c.  In  paragraphs  (a){2)(iii)  and  (a)(4)(ii) 
by  removing  "an  Institutional 
Disciplinary  Committee"  wherever  that 
term  appears  and  adding  "the  Discipline 
Hearing  Officer";  and 

■  d.  In  paragraph  (b)(4)(ii)  by  removing 
"administrative  hearing  examiner" 
wherever  that  term  appears  and  adding 
"Executive  Hearing  Examiner". 

■  5.  Amend  §  2.17  by  revising  paragraph 
(a)  to  read  as  follows: 

§  2.1 7    Original  jurisdiction  cases. 

(a)  Following  any  hearing  conducted 
pursuant  to  these  rules,  the  Regional 
Commissioner  may  designate  that  a  case 
should  be  decided  as  an  original 
jurisdiction  case.  If  the  Regional 
Commissioner  makes  such  a 
designation,  the  Regional  Commissioner 
shall  vote  on  the  case  and  then  refer  the 
case  to  the  other  Commissioners  for 
their  votes.  The  decision  in  an  original 
jiu-isdiction  case  shall  be  made  on  the 
basis  of  a  majority  vote  of 
Commissioners  holding  office  at  the 
time  of  the  decision. 
***** 

■  6.  Amend  §  2.20  as  follows: 

■  a.  Amend  the  Offense  Behavior 
Severity  Index,  Chapter  Two  Offenses 
Involving  the  Person,  Subchapter  B— 
Assauh  Offenses,  212  Assault,  by 
removing  paragraph  (e). 

■  b.  Amend  the  Offense  Behavior 
Severity  Index,  Chapter  Three  Offenses 
Involving  Property,  Subchapter  A— 


Arson  and  Other  Property  Destruction 
Offenses,  303  Property  Destruction  Other 
Than  Listed  Above,  by  revising 
paragraph  (a). 

■  c.  Amend  the  Offense  Behavior 
Severity  Index,  Chapter  Thirteen  General 
Notes  and  Definitions,  Subchapter  A — 
General  Notes,  by  revising  Note  4. 

■  d.  Amend  the  Salient  Factor  Scoring 
Manual,  Item  A,  by  revising  paragraph 
A.5. 

■  e.  Amend  the  Salient  Factor  Scoring 
Manual,  Item  D,  paragraph  D.3(c)  by 
removing  "CTC"  wherever  that  term 
appears  and  adding  "CCC". 

The  revised  and  added  text  reads  as 
follows: 

§  2.20    Paroling  policy  guidelines: 
Statement  of  general  policy. 


U.S.  Parole  Commission  Offense 
Behavior  Severity  Index 


CHAPTER  THREE— OFFENSES  INVOLVING 
PROPERTY 

SUBCHAPTER  A— ARSON  AND  OTHER 
PROPERTY  DESTRUCTION  OFFENSES 


303    Property  Destruction  Other  Than 
Listed  Above 

(a)  If  the  conduct  results  in  bodily 
injury  *,  or  serious  bodily  injury  *,  or  if 
serious  bodily  injury  is  the  result 
intended  *,  grade  as  if  "assault  during 
commission  of  another  offense;" 


CHAPTER  THIRTEEN— GENERAL  NOTES 
AND  DEFINITIONS 

SUBCHAPTER  A— GENERAL  NOTES 

***** 

4.  The  prisoner  is  to  be  held 
accountable  for  his  own  actions  and 
actions  done  in  concert  with  others; 
however,  the  prisoner  is  not  to  be  held 
accountable  for  activities  committed  by 
associates  over  which  the  prisoner  has 
no  control  and  could  not  have  been 
reasonably  expected  to  foresee. 
However,  if  the  prisoner  has  been 
convicted  of  a  conspiracy,  he  must  be 
held  accountable  for  the  criminal 
activities  conunitted  by  his  co- 
conspirators, provided  such  activities 
were  committed  in  furtherance  of  the 
conspiracy  and  subsequent  to  the  date 
the  prisoner  joined  the  conspiracy, 
except  in  the  case  of  an  independent, 
small-scale  operator  whose  role  in  the 
conspiracy  was  neither  established  nor 
significant.  An  offender  has  an 
"established"  role  in  a  conspiracy  if,  for 
example,  he  takes  orders  to  perform  a 
function  that  assists  others  to  further  the 


objectives  of  the  conspiracy,  even  if  his 
activities  did  not  significantly 
contribute  to  those  objectives.  For  such 
offenders,  however,  a  "peripheral  role" 
reduction  may  be  considered. 

*  *        *        *        * 

Salient  Factor  Scoring  Manual 

*  *        *        •        * 

Item  A.  *  *  * 

A. 5  Diversion.  Conduct  resulting  in 
diversion  fitjm  the  judicial  process 
without  a  finding  of  guih  (e.g..  deferred 
prosecution,  probation  without  plea,  or 
a  District  of  Columbia  juvenile  consent 
decree)  is  not  to  be  counted  in  scoring 
this  item.  However,  an  instance  of 
criminal  behavior  resulting  in  a  judicial 
determination  of  guilt  or  an  admission 
of  guilt  before  a  judicial  body  shall  be 
counted  as  a  conviction  even  if  a 
conviction  is  not  formally  entered. 

*  *        *        *        » 

§2.21    [Amended] 

■  7.  Amend  §  2.21,  paragraph  (c),  by 
removing  "§§  2.47(d)"  and  adding 

"§§  2.47(e)". 

■  8.  Revise  §  2.24  to  read  as  follows: 

§  2.24.    Review  of  panel  recommendation 
by  the  Regional  Commissioner. 

(a)  Upon  review  of  the  examiner  panel 
recommendation,  the  Regional 
Commissioner  may  make  the  decision 
by  concurring  with  the  panel 
recommendation.  If  the  Regional 
Conunissioner  does  not  concur,  the 
Regional  Commissioner  shall  refer  the 
case  to  another  Commissioner  and  the 
decision  shall  be  made  on  the 
conciuring  votes  of  two  Commissioners. 

(b)  Upon  review  of  the  panel 
recommendation,  the  Regional 
Commissioner  may  also: 

(1)  Designate  the  case  for  the  original 
jurisdiction  of  the  Conunission  piu^uant 
to  §  2.17,  vote  on  the  case,  and  then 
refer  the  case  to  another  Commissioner 
for  further  review;  or 

(2)  Remand  the  case  for  a  rehearing, 
with  the  notice  of  action  specifying  the 
purpose  of  the  rehearing. 

■  9.  Amend  §  2.28  by  revising  paragraph 
(a)  to  read  as  follows: 

§  2.28    Reopening  of  cases. 

(a)  Favorable  information.  Upon  the 
receipt  of  new  information  of 
substantial  significance  favorable  to  the 
prisoner,  the  Regional  Conunissioner 
may  reopen  a  case  (including  an  original 
jiuisdiction  case),  and  order  a  special 
reconsideration  hearing  on  the  next 
available  docket,  or  modify  the  previous 
decision.  The  advancement  of  a 
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presumptive  release  date  requires  the 
concurrence  of  two  Commissioners. 

***** 

■  10.  Amend  §  2.27  by  revising 
paragraph  (a)  to  read  as  follows: 

§2.27    Petition  for  reconsideration  of 
original  jurisdiction  decisions. 

(a)  A  petition  for  reconsideration  may 
be  filed  with  the  Commission  in  a  case 
decided  under  the  procedure  specified 
in  §  2.17  within  thirty  days  of  the  date 
of  such  decision.  A  form  is  provided  for 
this  piupose.  A  petition  for 
reconsideration  will  be  reviewed  at  the 
next  regularly  scheduled  meeting  of  the 
Commission  provided  the  petition  is 
received  thirty  days  in  advance  of  such 
meeting.  A  petition  received  by  the 
Commission  less  than  thirty  days  in 
advance  of  a  regularly  scheduled 
meeting  will  be  reviewed  at  the  next 
regularly  scheduled  meeting.  The 
previous  decision  made  imder  §  2.17 
may  be  modified  or  reversed  only  by  a 
majority  vote  of  the  Commissioners 
holding  office  at  the  time  of  the  review 
of  the  petition.  If  a  majority  vote  is  not 
obtained,  the  previous  decision  shall 
stand.  A  decision  imder  this  rule  shall 
be  final. 


§2.29    [Amended] 

■  11.  Amend  §  2.29,  paragraph  (b)by 
removing  "Community  Treatment 
Center"  and  adding  "community 
corrections  center". 

§2.33    [Amended] 

■  12.  Amend  §  2.33,  paragraph  (c)  by 
removing  "adviser"  and  adding 
"advisor". 

§2.34    (Amended] 

■  13.  Amend  §  2.34  as  follows: 

■  a.  Remove  "disciplinary  hearing 
officer"  wherever  that  term  appears  in 
paragraphs  (a)  and  (c)  and  add 
"Discipline  Hearing  Officer". 

9  b.  In  paragraph  (a),  remove 
"Community  Treatment  Center"  and  add 
"commimity  corrections  center". 

■  c.  In  paragraph  (e),  remove  "examiner 
panel"  and  add  "hearing  examiner",  and 
remove  "presiding". 

§2.36    [Amended] 

■  14.  Amend  §  2.36  by  removing 
"Community  Treatment  Center"  or 
"commimity  treatment  center"  wherever 
the  latter  terms  appear,  and  adding 
"commimity  corrections  center". 

§2.43    [Amended] 

■  15.  Amend  §  2.43,  paragraph  (d),  by 
removing  "in  the  region  of  supervision". 

■  16.  Amend  §  2.49  by  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 


and  (f),  revising  paragraphs  (bHc)  and 
adding  paragraph  (d)  to  read  as  follows: 

§2.49    Place  of  rwvocatton  hearing. 

***** 

(b)  The  parolee  shall  also  be  given  a 
local  revocation  hearing  if  he  admits  (or 
has  been  convicted  of)  one  or  more 
charged  violations,  but  denies  at  least 
one  unadjudicated  charge  that  may  be 
determinative  of  the  Commission's 
decision  regarding  revocation  and/or 
reparole,  and  requests  the  presence  of 
one  or  more  adverse  witnesses  regarding 
that  contested  charge.  If  the  appearance 
of  such  witness  at  the  hearing  is 
precluded  by  the  Commission  for  good 
cause,  a  local  revocation  hearing  shall 
not  be  ordered. 

(c)  If  there  are  two  or  more  alleged 
violations,  the  hearing  may  be 
conducted  near  the  place  of  the 
violation  chiefly  relied  upon  as  a  basis 
for  the  issuance  of  the  warrant  or 
sununons  as  determined  by  the  Regional 
Commissioner. 

(d)(1)  A  parolee  shall  be  given  an 
institutional  revocation  hearing  upon 
the  parolee's  rettun  or  recommitment  to 
an  institution  if  the  parolee: 

(i)  Volimtarily  waives  the  right  to  a 
local  revocation  hearing;  or 

(ii)  Admits  (or  has  been  convicted  of) 
one  or  more  charged  violations  without 
contesting  any  imadjudicated  charge 
that  may  be  determinative  of  the 
Commission's  decision  regarding 
revocation  and/or  reparole. 

(2)  On  his  own  motion,  the  Regional 
Commissioner  may  designate  any  case 
described  in  paragraph  (d)(1)  of  this 
section  for  a  local  revocation  hearing. 
Tbe  difference  in  procediu^s  between  a 
"local  revocation  hearing"  and  an 
"institutional  revocation  hearing"  is  set 
forth  in  §  2.50(c). 


§2.52    [Amended] 

■  17.  Amend  §  2.52,  paragraph  (a)(l)(iii) 
by  removing  "residential  commimity 
treatment  center"  and  adding 
"conununity  corrections  center". 

§2.64    [Amended] 

■  18.  Amend  §  2.64  as  follows: 

■  a.  In  para^ph  (b)(3),  remove  "by  the 
Commission's  regional  administrator". 

■  b.  In  paragraph  (c)(2),  remove 
"community  treatment  center"  and  add 
"conununity  corrections  center". 

■  c.  In  paragraph  (c)(6),  remove  "§  2.20" 
and  add  "§  2.28". 

§2.65    [Amended] 

■  19.  Amend  §  2.65,  paragraph  (i),  by 
removing  "D.C.  Code  24-206(a)"  and 
adding  "D.C.  Code  24-406(a)". 


§2.70    [Amended] 

■  20.  Amend  §  2.70  as  follows: 

■  a.  In  paragraph  (a),  remove  "D.C.  Code 
24-209"  and  add  "D.C.  Code  24-409". 

■  b.  In  paragraph  (b),  remove  "D.C.  Code 
24-208"  and  "D.C.  Code  24-604(a)"  and 
add  "D.C.  Code  24-404  and  408"  and 
"D.C.  Code  24-904(a)",  respectively. 

■  c.  In  paragraph  (c),  remove  "D.G.  Code 
24-201(c)"  and  add  "D.C.  Code  24- 
401c". 

■  d.  In  paragraph  (d),  remove  "D.C.  Code 
24-263  through  267"  and  add  "D.C. 
Code  24-461  through  467". 

■  e.  In  paragraph  (e),  remove  "D.C.  Code 
24-206"  and  add  "D.C.  Code  24-406". 

■  21.  Amend  §  2.72  by  revising 
paragraph  (b),  removing  paragraphs  (c) 
and  (d),  and  redesignating  paragraphs 
(e).  (f).  (g).  and  (h),  as  paragraphs  (c),  (d), 
(e).  and  (f). 

The  revised  text  is  as  follows: 

§2.72    Hearing  procedure. 

***** 

(b)  A  prisoner  may  have  a  • 

representative  at  the  hearing  pursuant  to 
§  2.13(b)  and  the  opportunity  for 
prehearing  disclosure  of  file  material 
pursuant  to  §  2.55. 


§2.73    [Amended] 

■  22.  Amend  §  2.73,  paragraph  (a),  by 
removing  "D.C.  Code  24-204(a)"  and 
adding  "D.C.  Code  24-404(a)". 

§2.76    [Amended] 

■  23.  Amend  §  2.76  by  removing  "D.C. 
Code  24-201C"  wherever  that  term 
appears  and  adding  "D.C.  Code  24- 
401c". 

§2.77    [Amended] 

■  24.  Amend  §  2.77  as  follows: 

■  a.  In  paragraph  (g)(1),  remove  "D.C. 
Code  22-2903,  22-3202  or  22-3204(b)" 
and  "D.C.  Code  24-267"  and  add  "D.C. 
Code  22-4502,  22-4504(b),  or  22-2803" 
and  "D.C.  Code  24-467",  respectively. 

■  b.  In  paragraph  (g)(2),  remove  "D.G. 
Code  24-262"  and  add  "D.C.  Code  24- 
462". 

§2.78    [Amended] 

■  25.  Amend  §  2.78  as  follows: 

■  a.  In  paragraph  (e),  remove  "D.C.  Code 
24-265(c)(l)-(7)"  and  add  "D.C.  Code 
24-465(c)(lH7)". 

■  b.  In  paragraph  (g)(1).  remove  "D.C. 
Code  22-2903,  22-3202  or  22-3204(b)" 
and  "D.C.  Code  24-267"  and  add  "D.C. 
Code  22-4502,  22-4504(b),  or  22-2803" 
and  "D.C.  Code  24-467",  respectively. 

■  c.  In  paragraph  (g)(2)  remove  "D.C. 
Code  24-262"  and  add  "D.C.  Code  24- 
462". 
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■  26.  Amend  §  2.79  by  removing  "D.C. 
Code  24-204"  and  adding  "D.C.  Code 
24-404". 

§2.91    [Amended] 

■  27.  Amend  §  2.91.  paragraph  (a),  by 
removing  "D.C.  Code  24-1233(c)  and 
4203(b)(4)"  and  adding  "D.C.  Code  24- 
133(c)". 

§2.92    [Amended] 

■  28.  Amend  §  2.92,  paragraph  (a),  by 
removing  "D.C.  Code  24-431(a)"  and 
adding  "D.C.  Code  24-221.03(a)  and  24- 
405". 

§2.98    [Amended] 

■  29.  Amend  §  2.98,  paragraph  (e),  by 
removing  "D.C.  Code  24-206(a)"  and 
adding  "D.C.  Code  24-406{a)". 

§2.100    [Amended] 

■  30.  Amend  §  2.100,  paragraph  (d)(2), 
by  removing  "D.C.  Code  24-206(a)"  and 
adding  "D.C.  Code  24-406(a)". 

■  31.  Amend  §  2.102  by  revising 
paragraph  (d)  to  read  as  follows: 

§  2.102    Place  of  revocation  hearing. 

•   •        *        *        *        * 

(cO(l)  A  parolee  shall  be  given  an 
institutional  revocation  hearing  upon 
the  parolee's  return  or  recommitment  to 
an  institution  if  the  parolee: 

(i)  Voluntarily  waives  the  right  to  a 
local  revocation  hearing;  or 

(ii)  Admits  (or  has  been  convicted  of) 
one  or  more  charged  violations  without 
contesting  any  unadjudicated  charge 
that  may  be  determinative  of  the 
Commission's  decision  regarding 
revocation  and/ or  reparole. 

(2)  An  institutional  revocation  hearing 
may  also  be  conducted  in  the  District  of 
Columbia  jail  or  prison  facility  in  which 
the  parolee  is  being  held.  On  his  own 
motion,  a  Commissioner  may  designate 
any  case  described  in  paragraph  (d)(1)  of 
this  section  for  a  local  revocation 
hearing.  The  difference  in  procedures 
between  a  "local  revocation  hearing" 
and  an  "institutional  revocation 
hearing"  is  set  forth  in  §  2.103(b). 
•     I  *■       *        *        * 

§2.105    [Amended] 

II  32.  Amend  §  2.105  by  removing  "D.C. 
Code  24-206(a)"  wherever  it  appears  in 
paragraphs  (b),  (d),  and  (e)  and  adding 
"D.C.  Code  24-406(a)". 

■  33.  Amend  §  2.106  by  revising 
paragraph  (a)  as  set  forth  below,  and,  in 
paragraph  (c),  by  removing  "D.C.  Code 
24-805"  and  adding  "D.C.  Code  24- 
905". 

The  revised  text  reads  as  follows: 


§2.106    Youth  Rehabilitation  Act 

(a)  Regulations  governing  YRA 
offenders  and  D.C.  Code  FYCA 
offenders.  Unless  the  judgment  and 
commitment  order  provides  otherwise, 
the  provisions  of  this  section  shall  apply 
to  an  offender  sentenced  under  the 
Youth  Rehabilitation  Act  of  1985  (D.C. 
Code  24-901  et  seq.)  (YRA)  who 
conunitted  his  offense  before  5  p.m., 
August  11,  2000,  and  a  D.C.  Code 
offender  sentenced  luider  the  foi;pier 
Federal  Youth  Corrections  Act  (former 
18  U.S.C.  5005  et  seq.)  (FYCA).  An 
offender  sentenced  imder  the  YRA  who 
committed  his  offense  (or  who 
continued  to  commit  his  offense)  on  or 
after  5  p.m.,  August  11,  2000,  is  not 
eligible  for  release  on  parole,  but  may  be 
terminated  from  a  term  of  supervised 
release  before  the  expiration  of  the  term 
and  receive  a  certificate  setting  aside  the 
conviction  under  §  2.208(f).  See  D.C. 
Code  24-904(c)  and  24-906(c). 
***** 

§2.107    [Amended] 

■  34.  Amend  §  2.107,  paragraph  (a),  by 
removing  "D.C.  Code  24-1233(b)(2)(G)" 
and  "D.C.  Code  24-251"  and  adding 
"D.C.  Code  24-133(b){2)(G)"  and  "D.C. 
Code  24-45 1 " ,  respectively. 

Dated:  June  27,  2003. 
Edward  F.  ReUly,  Jr.. 

Chairman,  U.S.  Parole  Commission. 

[FR  Doc.  03-17175  Filed  7-11-03;  8:45  am) 
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Safety  Zone;  Gary  Air  and  Water  Show, 
Lake  Michigan,  Gary,  IN 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Gary  Air  and  Water  Show.  The 
safety  zone  is  necessary  to  protect 
vessels,  participants  and  spectators 
during  the  Gary  Air  and  Water  Show. 
This  safety  zone  is  intended  to  restrict 
vessel  from  a  portion  of  Lake  Michigan. 
DATES:  This  temporary  final  rule  is 
effective  from  8:30  a.m.  on  July  17, 
2003.  until  7  p.m.  on  July  20.  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 


documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGD09-03-235]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Chicago,  215  W. 
83rd  Street,  Suite  D,  Chicago,  Illinois      - 
60527,  between  7:30  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse,  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago,  at 
(630) 986-2155. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information         ' 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Under  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensiuing  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  previously  with  regard  to  this 
event. 

Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  participants  and 
spectators  from  the  hazards  associated 
with  an  afr  and  water  show.  All  persons 
and  vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on  scene 
patrol  personnel.  Entry  into,  transiting, 
or  anchoring  within  the  safety  zone  is 
prohibited  imless  authorized  by  the 
Captain  of  the  Port  Chicago  or  his 
designated  on  scene  representative.  The 
Captain  of  the  Port  Chicago's  designated 
on  scene  representative  will  be  the 
Patrol  Commander.  The  Captain  of  the 
Port  or  his  designated  on  scene 
representative  may  be  contacted  via 
VHF  Channel  16. 

Discussion  of  Rule 

The  safety  zone  will  encompass  all 
waters  and  adjacent  shoreline  of  Lake 
Michigan  boimded  by  the  arc  of  a  circle 
with  a  radius  of  5  nautical  miles  with 
its  center  in  approximate  position 
41»37'25"  N,  087°15'42'  W  (off  of  MiUer 
Beach  Ogden  Dimes).  These  coordinates 
are  based  upon  North  American  Datum 
1983  (NAD  1983). 
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Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Homeland  Security  (DHS). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  will  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  are 
not  dominant  in  their  respective  fields, 
and  govermnental  jxmsdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  that 
this  temporary  final  nde  will  not  have 
a  significant  economic  impact  on  a 
substantial  nvunber  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  Section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(Public  Law  104-121).  the  Coast  Guard 
offered  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effectiveness  and 
participate  in  the  rulemaking  process. 
Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conmient  on  actions,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13132, 
Federalism,  and  has  determined  that 


this  rule  does  not  have  implications 
under  that  Order. 

Unfunded  Nfandates  Reform  Act  ^ 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govenunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  residt  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform  * 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  ft-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on'the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figvue  2-1. 
paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  fi-om  further 
enviroiunental  documentation.  A 
"Categorical£xclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 


List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  Recordkeeping 
requirements.  Security  measures, 
Vessels,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226. 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Stecurity  Delegation  No.  0170.1. 

■  2.  From  8:30  a.m.  on  July  17, 2003 
through  7  p.m.  on  July  20,  2003  add  a 
new  temporary  §  165.T09-235  to  read  as 
follows: 

§165.109-235    Safety  Zone;  Lake 
Michigan,  Gary,  Indiana. 

(a)  Location.  The  following  is  a  safety 
zone:  all  waters  and  adjacent  shoreline 
of  Lake  Michigan  boimded  by  the  arc  of 
a  circle  with  a  radius  of  5  nautical  miles 
with  its  center  in  approximate  position 
41°37'25''  N.  087°15'42''  W  (off  of  Miller 
Beach  Ogden  Dunes)(NAD  1983). 

(b)  Enforcement  periods.  This  rule  is 
effective  firom  8:30  a.m.  on  July  17, 
2003,  through  7  p.m.  on  July  20,  2003. 
This  section  will  be  enforced  from  8:30 
a.m.  through  7  p.m.  on  July  18,  2003; 
fi-om  8:30  a.m.  through  7  p.m.  on  July 
19,  2003;  and  again  fi-om  8:30  a.m. 
through  7  p.m.  on  July  20,  2003. 

(c)  Regulations.  In  accordance  with 
§  165.23,  entry  into  this  zone  is 
prohibited  imless  authorized  by  the 
Coast  Guard  Captain  of  the  Port. 
Chicago,  or  the  designated  on  scene 
representative.  Section  165.23  also 
contains  other  general  requirements. 

Dated:  June  30.  2003. 

Raymond  E.  Seebald, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port  Chicago. 

[FR  Doc.  03-17724  Filed  7-11-03;  8:45  am] 
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action:  Final  rule. 


SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (referred  to  as  "we", 
"us",  or  "our"  in  this  document)  is 
adjusting  certain  patent  fee  amounts  to 
reflect  fluctuations  in  the  Consumer 
Price  Index  (CPI).  Also,  we  are 
adjusting,  by  a  corresponding  amount,  a 
few  patent  fees  that  track  the  affected 
fees.  The  Director  is  authorized  to  adjust 
these  fees  annually  in  accordance  with 
the  CPI  to  recover  the  higher  costs 
associated  with  doing  business. 

Legislation  has  also  been  introduced 
in  the  Congress  that  would  alter  our 
fees.  If  enacted,  this  legislation  would 
supersede  the  fees  identified  in  this 
final  rule. 

EFFECTIVE  DATE:  October  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Lee  by  e-mail  at 
matthew.Iee@uspto.gov,  by  telephone  at 
(703)  305-8051,  or  by  fax  at  (703)  305- 
8007. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  adjusts  our  fees  in  accordance  with 
the  applicable  provisions  of  tide  35, 
United  States  Code,  as  amended  by  the 
Consolidated  Appropriations  Act,  Fiscal 
Year  2000  (which  incorporated  the 
Intellectual  Property  and 
Commimications  Omnibus  Reform  Act 
of  1999)  (Pub.  L.  106-113).  This  final 
rule  also  adjusts,  by  a  corresponding 
amoimt,  a  few  patent  fees  (37  CFR 
l.iy(e),  (r),  (s),  and  (t))  that  track 
statutory  fees  (either  37  CFR  1.16(a)  or 
1.17(m)). 

Legislation  has  been  introduced  in  the 
Congress  that  would  alter  our  fees. 
Customers  should  be  aware  that 
legislative  changes  to  our  fees  would 
supersede  this  final  rule.  If  such 
changes  occur,  we  will  make 
corresponding  rule  changes  by 
publication  in  the  Federal  Register. 
Customers  may  wish  to  refer  to  our 
official  website  at  www.uspto.gov  for  the 
most  current  fee  amounts.  Official 
notices  of  any  fee  changes  will  appear 
in  the  Federal  Register  and  the  Official 
Gazette  of  the  United  States  Patent  and 
Trademark  Office. 

A  proposed  rule  notice  was  published 
at  68  FR  23092  on  April  30,  2003,  which 
requested  comments  by  May  30,  2003. 
No  comments  were  received. 

Background 

Statutory  Provisions 

Patent  fees  are  authorized  by  35 
U.S.C.  41,  119,  120, 132(b)  and  376.  For 
fees  paid  under  35  U.S.C.  41(a)  and  (b) 
and  132(b),  independent  inventors, 
small  business  concerns,  and  nonprofit 
organizations  who  meet  the 


requirements  of  35  U.S.C.  41(h)(1)  are 
entitled  to  a  fifty-percent  reduction. 

Section  41(f)  oftiUe  35,  United  States 
Code,  provides  that  fees  established 
under  35  U.S.C.  41(a)  and  (b)  may  be 
adjusted  on  October  1, 1992,  and  every 
year  thereafter,  to  reflect  fluctuations  in 
the  CPI  over  the  previous  twelve 
months. 

Section  41(d)  of  title  35,  United  States 
Code,  authorizes  the  Director  to 
establish  fees  for  all  other  processing, 
services,  or  materials  related  to  patents 
to  recover  the  average  cost  of  providing 
these  services  or  materials,  except  for 
the  fees  for  recording  a  document 
affecting  title,  for  each  photocopy,  for 
each  black  and  white  copy  of  a  patent, 
and  for  standard  library  service. 

Section  41(g)  of  title  35,  United  States 
Code,  provides  that  new  fee  amoimts 
established  by  the  Director  under 
section  41  may  take  effect  thirty  days 
after  notice  in  the  Federal  Register  and 
the  Official  Gazette  of  the  United  States 
Patent  and  Trademark  Office. 

Fee  Adjustment  Level 

The  patent  statutory  fees  established 
by  35  U.S.C.  41(a)  and  (b)  will  be 
adjusted  on  October  1,  2003,  to  reflect 
fluctuations  occurring  during  the 
twelve-month  period  from  October  1, 
2002,  through  September  30,  2003,  in 
the  Consmner  Price  Index  for  All  Urban 
Consumers  (CPI-U).  The  Office  of 
Management  and  Budget  has  advised  us 
that  in  calculating  these  fluctuations,  we 
should  use  CPI-U  data  as  determined  by 
the  Secretary  of  Labor.  In  accordance 
with  previous  fee-setting  methodology, 
we  base  this  fee  adjustment  on  the 
Administration's  projected  CPI-U  for 
the  twelve-month  period  ending 
September  30,  2003,  which  is  2.08 
percent.  Based  on  this  projected  CPI-U, 
patent  statutory  fees  will  be  adjusted  by 
2.08  percent. 

Certain  patent  processing  fees 
established  imder  35  U.S.C.  41(d),  119, 
120, 132(b),  376,  and  Public  Uw  103- 
465  (the  Uruguay  Round  Agreements 
Act)  will  be  adjizsted  to  reflect 
fluctuations  in  the  CPI. 

The  fee  amounts  were  rounded  by 
applying  standard  arithmetic  rules  so 
that  the  amounts  roimded  will  be 
convenient  to  the  user.  Fees  for  other 
than  a  small  entity  of  $100  or  more  were 
roimded  to  the  nearest  $10.  Fees  of  less 
than  $100  were  rounded  to  an  even 
number  so  that  any  comparable  small 
entity  fee  will  be  a  whole  niunber. 

General  Procedures 

Any  fee  amount  that  is  paid  on  or 
after  the  effective  date  of  the  fee 
adjustment  will  be  subject  to  the  new 
fees  then  in  effect.  The  amoimt  of  the 


fee  to  be  paid  will  be  determined  by  the 
time  of  filing.  The  time  of  filing  will  be 
determined  either  according  to  the  date 
of  receipt  in  oin  office  or  the  date 
reflected  on  a  proper  Certificate  of 
Mailing  or  Transmission,  where  such  a 
certificate  is  authorized  under  37  CFR 
1.8.  Use  of  a  Certificate  of  Mailing  or 
Transmission  is  not  authorized  for  items 
that  are  specifically  excluded  fi-om  the 
provisions  of  §  1 .8.  Items  for  which  a 
Certificate  of  Mailing  or  Transmission 
under  §  1.8  are  not  authorized  include, 
for  example,  filing  of  Continued 
Prosecution  Applications  (CPAs)  under 
§  1.53(d)  and  other  national  and 
international  applications  for  patents. 
See  37  CFR  1.8(a)(2). 

Patent-related  correspondence 
delivered  by  the  "Express  Mail  Post 
Office  to  Addressee"  service  of  the 
United  States  Postal  Service  (USPS)  is 
considered  filed  or  received  in  oin 
office  on  the  date  of  deposit  with  the 
USPS.  See  37  CFR  1.10(a)(1).  The  date 
of  deposit  with  the  USPS  is  shown  by 
the  "date-in"  on  the  "Express  Mail" 
mailing  label  or  other  official  USPS 
notation. 

To  ensure  clarity  in  the 
implementation  of  the  new  fees,  a 
discussion  of  specific  sections  is  set 
forth  below. 

Discussion  of  Specific  Rules 

3  7  CFR  1.16  National  Application 
Filing  Fees 

Section  1.16,  paragraphs  (a),  (b),  (d), 
and  (f)  through  (i),  are  revised  to  adjust 
fees  established  therein  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1.17  Patent  Application  and 
Reexamination  Processing  Fees 

Section  1.17,  paragraphs  (a)(2) 
through  (a)(5),  (b)  through  (e),  (m),  and 
(r)  through  (t),  are  revised  to  adjust  fees 
established  therein  to  reflect 
fluctuations  in  the  CPI. 

37  CFR  1.18  Patent  Post  Allowance 
(Including  Issue)  Fees 

Section  1.18,  paragraphs  (a)  through 
(c),  are  revised  to  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

37  CFR  1.20  Post  Issuance  Fees 

Section  1.20,  paragraphs  (e)  through 
(g),  are  revised  to  adjust  fees  established 
therein  to  reflect  fluctuations  in  the  CPI. 

37  CFR  1.492  National  Stage  Fees 

Section  1.492,  paragraphs  (a)(1) 
through  (a)(3),  (a)(5),  (b),  and  (d),  are 
revised  to  adjust  fees  established  therein 
to  reflect  fluctuations  in  the  CPI. 
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Other  Considerations 

This  final  rule  contains  no 
information  collection  requirements 
within  the  meaning  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq.  This  final  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 
This  final  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
io  warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
13132  (August  4,  1999). 

The  Deputy  General  Coimsel  for 
General  Law  of  the  United  States  Patent 
and  Trademark  Office  has  certified  to 
the  Chief  Coimsel  for  Advocacy,  Small 
Business  Administration,  that  the  final 
rule  change  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (Regulatory 
Flexibility  Act,  5  U.S.C.  605(b)).  The 
final  rule  change  increases  fees  to  reflect 
the  change  in  the  CPI  as  authorized  by 
35  U.S.C.  41(f).  Further,  the  principal 
impact  of  the  major  patent  fees  has 
already  been  taken  into  accoimt  in  3? 
U.S.C.  41(h)(1),  which  provides  small 
entities  with  a  fifty-percent  reduction  in 
the  major  patent  fees.  We  received 
roughly  111,000  patent  apphcations 
(approximately  33  percent  of  total 
patent  applications)  last  year  from  small 
entities.  Since  the  average  small  entity 
fee  will  increase  by  less  than  $10,  with 
a  minimum  increase  of  $1  and  a 
maximum  increase  of  $35,  there  will  not 
be  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  due 
to  this  final  rule  change. 

List  of  Subiects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Patents. 

■  For  the  reasons  set  forth  in  the 
preamble,  we  are  amending  title  37  of  the 
Code  of  Federal  Regulations,  Part  1,  as 
set  forth  below. 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

■  1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  2,  unless  otherwise 
noted. 

■  2.  Section  1.16  is  amended  by  revising 
paragraphs  (a),  (b),  (d),  and  (f)  "through  (i) 
to  read  as  follows: 

§1.16    National  application  filing  fees. 

(a)  Basic  fee  for  filing  each  application 
for  an  original  patent,  except 
provisional,  design,  or  plant 
applications: 

By  a  small  enUty  (§  1.27(a))  $385.00 

By  other  than  a  small  entity  $770.00 


(b)  In  addition  to  the  basic  filing  fee 
in  an  original  application,  except 
provisional  applications,  for  filing  or 
later  presentation  of  each  independent 
claim  in  excess  of  3: 

By  a  small  entity  (§  1.27(a))  $43.00 

By  otner  than  a  small  entity  $86.00 


(d)  In  addition  to  the  basic  filing  fee 
in  an  original  application,  except 
provisional  applications,  if  the 
application  contains,  or  is  amended  to 
contain,  a  multiple  dependent  claim(s), 
per  application: 

By  a  small  entity  (§  1.27(a))  $145.00 

By  other  than  a  small  entity  $290.00 

***** 

(f)  Basic  fee  for  filing  each  design 
application: 

By  a  small  entity  (§  1.27(a))  $170.00 

By  other,  than  a  small  entity  $340.00 

(g)  Basic  fee  for  filing  each  plant 
application,  except  provisional 
applications: 

By  a  small  entity  (§  1.27(a))  $265.00 

By  other  than  a  small  entity  $530.00 

(h)  Basic  fee  for  filing  each  reissue 
application: 

By  a  small  entity  (§  1.27(a))  $385.00 ' 

By  other  than  a  small  entity  $770.00 

(i)  hi  addition  to  the  basic  filing  fee 
in  a  reissue  application,  for  filing  or 
later  presentation  of  each  independent 
claim  which  is  in  excess  of  the  number 
of  independent  claims  in  the  original 
patent: 

By  a  small  entity  (§  1.27(a))  $43.00 

By  other  than  a  small  entity  $86.00 

***** 

■  3.  Section  1.17  is  amended  by  revising 
paragraphs  (a)(2)  through  (a)(5),  (Ij) 
through  (e),  (m),  and  (r)  through  (t)  to 
read  as  follows: 

§1.17    Patent  application  and 
reexamination  processing  fees. 

(a)  *   *   * 
(D*   *  * 

(2)  For  reply  within  second  month: 

By  a  small  entity  (§  1.27(a))  $210.00 

By  other  than  a  small  entity  $420.00 

(3)  For  reply  within  third  month: 

By  a  small  entity  (§  1.27(a))  $475.00 

By  other  than  a  small  entity  $950.00 

(4)  For  reply  within  fourth  month: 

By  a  small  entity  (§  1.27(a))  $740.00 

By  other  than  a  small  entity  $1,480.00 

(5)  For  reply  wilhin  fifth  month: 

By  a  small  entity  (§  1.27(a))  $1,005.00 

By  other  than  a  small  entity  $2,010.00 

(b)  For  filing  a  notice  of  appeal  fi-om 
the  examiner  to  the  Board  of  Patent 
Appeals  and  Interferences: 
By  a  small  entity  (§  1.27(a))  $165.00 


By  other  than  a  small  entity  $330.00 

(c)  In  addition  to  the  fee  for  filing  a 
notice  of  appeal,  for  filing  a  brief  in 
support  of  an  appeal: 

By  a  small  entity  (§  1.27(a))  $165.00 

By  other  than  a  small  entity  $330.00 

(d)  For  filing  a  request  for  an  oral 
hearing  before  the  Board  of  Patent 
Appeals  and  Interferences  in  an  appeal 
under  35  U.S.C.  134: 

By  a  small  entity  (§  1.27(a))  $145.00 

By  other  than  a  small  entity  $290.00 

(e)  To  request  continued  examination 
pursuant  to  §1.114: 

By  a  small  entity  (§  1.27(a))  $385.00 

By  other  than  a  small  entity  $770.00 

***** 

(m)  For  filing  a  petition  for  the  revival 
of  an  unintentionally  abandoned 
application,  for  the  unintentionally 
delayed  payment  of  the  fee  for  issuing 
a  patent,  or  for  the  revival  of  an 
unintentionally  terminated 
reexamination  proceeding  under  35 
U.S.C.  41(a)(7)  (§  1.137(b)): 

By  a  small  entity  (§  1.27(a))  $665.00 

By  other  than  a  small  entity  $1,330.00 

***** 

(r)  For  entry  of  a  submission  after 
final  rejection  under  §  1.129(a): 

By  a  small  entity  (§  1.27(a))  $385.00 

By  other  than  a  small  entity  $770.00 

(s)  For  each  additional  invention 
requested  to  be  examined  under 
§  1.129(b): 

By  a  small  entity  (§  1.27(a))  $385.00 

By  other  than  a  small  entity $770.00 

(t)  For  the  acceptance  of  an 
unintentionally  delayed  claim  for 
priority  imder  35  U.S.C.  119, 120,  121, 
or  365(a)  or  (c) 
(§§1.55  and  1.78)  $1,330.00 

■  4.  Section  1.18  is  amended  by  revising 
paragraphs  (a)  through  (c)  to  read  as 
follows: 

§1.18    Patent  post  allowance  (including 
issue)  fees. 

(a)  Issue  fee  for  issuing  each  original 
or  reissue  patent,  except  a  design  or 
plant  patent: 

By  a  small  entity  (§  1.27(a))  $665.00 

By  other  than  a  small  entity  $1,330.00 

(b)  Issue  fee  for  issuing  a  design 
patent: 

By  a  small  entity  (§  1.27(a))  $240.00 

By  other  than  a  small  entity  $480.00 

(c)  Issue  fee  for  issuing  a  plant  patent: 

By  a  small  entity  (§  1.27(a))  $320.00 

By  other  than  a  small  entity  $640.00 

***** 

■  5.  Section  1.20  is  amended  by  revising 
paragraphs  (e)  through  (g)  to  read  as 
follows: 


S 1^    Post  issuance  fees. 
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*  j     *        *        *        * 

(o)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12, 1980,  in  force 
beyond  four  years;  the  fee  is  due  by 
three  years  and  six  months  after  the 
original  grant: 

By  a  small  enUty  (§  1.27(a))  $455.00 

By  other  than  a  small  entity  $910.00 

CO  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12, 1980,  in  force 
beyond  eight  years;  the  fee  is  due  by 
seven  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.27(a))  $1,045.00 

By  other  than  a  small  entity  $2,090.00 

(g)  For  maintaining  an  original  or 
reissue  patent,  except  a  design  or  plant 
patent,  based  on  an  application  filed  on 
or  after  December  12, 1980,  in  force 
beyond  twelve  years;  the  fee  is  due  by 
eleven  years  and  six  months  after  the 
original  grant: 

By  a  small  entity  (§  1.27(a))  $1,610.00 

By  other  than  a  small  entity  $3,220.00 

*     I    *         *         *         * 

■  6.  Section  1.492  is  amended  by 
revising  paragraphs  (a){l}  through  (a)(3), 
(a)(5),  (b),  and  (d)  to  read  as  follows: 


§1. 


National  stage  fees. 


(a)  The  basic  national  fee: 

(1)  Where  an  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  entity  (§  1.27(a))  $365.00 

By  other  than  a  small  entity ' $730.00 

(2)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  to  the  United 
States  Patent  and  Trademark  Office,  but 
an  international  search  fee  as  set  forth 
in  §  1.445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office  as 
an  International  Searching  Authority: 

By  a  small  entity  (§  1.27(a))  $385.00 

By  other  than  a  small  entity  $770.00 

(3)  Where  no  international 
preliminary  examination  fee  as  set  forth 
in  §  1.482  has  been  paid  and  no 
international  search  fee  as  set  forth  in 

§  1 .445(a)(2)  has  been  paid  on  the 
international  application  to  the  United 
States  Patent  and  Trademark  Office: 

By  a  small  entity  (§  1.27(a))  $540.00 

By  other  than  a  small  entity  $1,080.00 

(i)*    *    *       . 


(5)  Where  a  search  report  on  the 
international  application  has  been 
prepared  by  the  European  Patent  Office 
or  the  Japan  Patent  Office: 

By  a  small  entity  (§  1.27(a))  $460.00 

By  other  than  a  small  entity  $920.00 

(b)  In  addition  to  the  basic  national 
fee,  for  filing  or  later  presentation  of 
each  independent  claim  in  excess  of  3: 

By  a  small  entity  (§  1.27(a))  $43.00 

By  other  than  a  small  entity  $86.00 

***** 

(d)  In  addition  to  the  basic  national 
fee,  if  the  application  contains,  or  is 
amended  to  contain,  a  multiple 
dependent  claim(s),  per  application: 

By  a  small  entity  (§  1.27(a))  $145.00 

By  other  than  a  small  entity  $290.00 

***** 

Dated:  July  7,  2003. 
James  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  03-17652  Filed  7-11-03;  8:45  am] 

BIUJNG  CODE  3S1(>-16-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0138;  FRL-7311-6] 

Aspergillus  flavus  AF36;  Exemption 
from  the  Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


StnMARY:  This  regulation  eslablishes  an 
exemption  bom  the  requirement  of  a 
tolerance  for  residues  of  the  microbial 
antifungal  agent  Aspergillus  flavus 
AF36,  a  non-aflatoxin-producing 
member  of  the  naturally-occurring 
genus  of  fungi  Aspergillus,  in  or  on  the 
food/feed  commodity  cotton,  when  the 
pesticide  is  used  according  to  its  label 
instructions  as  a  prebloom  application. 
The  Interregional  Research  Project 
Number  4  (IR-4),  on  behalf  of  the 
Arizona  Cotton  Research  and  Protection 
Council,  submitted  a  petition  to  EPA 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA),  requesting  an  exemption  from 
the  requirement  of  a  tolerance.  This 
regulatioii  eliminates  the  need  to 
establish  a  maximum  permissible  level 
for  residues  oi  Asper^lus  flavus  AF36 
in  or  on  cotton  and  its  food/feed 
commodities. 

DATES:  This  regulation  is  effective  July 
14,  2003.  Objections  and  requests  for 


hearings,  identified  by  docket  ID 
niunber  OPP-2003-0138,  must  be 
received  on  or  before  September  12, 
2003. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail  or  through  hand  delivery /courier. 
Follow  the  detailed  instructions  as 
provided  in  Unit  IX.  of  the 
SOPPl.EMeNTARY  INFORMATION. 
FOR  FtJRTHER  INFORMATION  CONTACT: 
Shanaz  Bacchus,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number 
(703)  308-8097;  e-mail  address: 
bacchus.shana2@epa.gov. 

SUPPt£MENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  Limited  to: 

•  Crop  production  (NAICS  code  111) 

•  Animal  production  (NAICS  code 
112) 

•  Food  manufactiuing  (NAICS  code 
311) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions.  If 
you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATXM 
CONTACT. 

B.  How  Ckm  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0138.  The  official  pubUc 
docket  is  intended  to  serve  as  a 
repository  for  materials  (i.e.  .documents 
and  other  information)  submitted  to  the 
Agency  in  connection  with  this  action 
and/or  relied  upon  by  the  Agency  in 
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taking  this  action.  Although  a  part  of  the 
ofBcial  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Km.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m..  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805.  To  the  extent  that  a 
particular  document  is  not  located  in 
the  official  public  docket,  consult  the 
person  listed  under  FOR  FURTHER 
MFORMATION  CONTACT. 

The  legacy  docket  for  this  case  is 
OPP-2003-0020,  which  was  set  up  in 
connection  with  the  Notice  of  Filing  of 
this  pesticide  petition,  8E5001.  It 
contains  the  Federal  Register  Notice 
dated  February  14,  2003,  (68  FR  7554), 
which  was  published  to  aimounce  this 
petition,  other  relevant  Federal  Register 
docimients  associated  with  the 
exemption  from  temporary  tolerance 
which  preceded  this  permanent 
exemption  from  tolerance,  and 
comments  received  in  response  to  the 
publication  of  this  petition. 

2.  Electronic  access.  You  may  access 
this  Fedo-al  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  ufidated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml  00/Title  40/40cfrl80  OO.html,  a 
beta  site  cixrrently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfi^/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  February 
14,  2003  (68  FR  7554)  (FRL-7289-9), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C  346a,  as 
amended  by  FQPA  (Public  Law  104- 
1 70),  announcing  the  filing  of  a 


pesticide  tolerance  petition  (PP  8E5001) 
by  Interregional  Research  Project 
NxmibOT  4  (IR-4),  New  Jersey 
Agricultxiral  Experiment  Station, 
Technology  Center  of  New  Jersey,  681 
U.  S.  Highway  #1  South,  North 
Brunswick,  NJ  08902-3390,  on  behalf  of 
the  Arizona  Cotton  Research  and 
Protection  Council,  3721  East  Wier 
Avenue,  Phoenix,  AZ  85040-2933.  This 
aotice  included  a  summary  of  the 
petition  prepared  by  the  petitioner,  IR- 
4,  on  behalf  of  the  Arizona  Cotton 
Research  and  Protection  Council.  In 
response  to  the  notice  of  filing  of  this 
petition,  comments  in  fevor  of  the  use 
of  the  pesticide  were  received  from 
cotton  growers,  processors  and  giimers, 
mainly  frtim  Arizona  and  Texas. 

The  petition  requested  that  40  CFR 
180.1206  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  Aspergillus 
flaws  AF36  in  or  on  cotton  and  its 
food/feed  commodities. 

Section  408(c)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  exemption  is  "safe." 
Section  408(c){2KA)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiu^s  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  residt  to  infants  and 
children  from  aggregate  exposiu«  to  the 
pesticide  chemical  residue.  .  .  ." 
Additionally,  section  408(b)(2)(D)  of  the 
FFDCA  requires  that  the  Agency 
consider  "available  information" 
concerning  the  ctmiulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  fit)m  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposiu-e  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occiu-  as  a  result  of 
pesticide  use  in  residential  settings. 


m.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability,  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Aspergillus  flavus  AF36  (also  referred 
to  as  AF36)  is  a  non-aflatoxin-producing 
or  atoxigenic  strain  of  Aspergillus 
flavus,  whose  species  are  ubiquitous 
around  the  world.  Some  members  of  the 
genus  Aspergillus  produce  mycotoxins, 
such  as  aflatoxin,  a  potent  carcinogen 
produced  by  toxigenic  strains  of  A. 
flaws.  Other  members  of  the  genus 
Aspergillus  have  been  domesticated  for 
commercial  use,  such  as  Aspergillus 
nigerioT  production  of  enzymes  (e.g., 
alpha-galactosidase  found  in  beano,  a 
dietary  supplement)  and  Aspergillus 
oryzae  for  production  of  soy  sauce.  The 
subject  strain  of  this  final  rule, 
Aspergillus  flavus  AF36.  is 
characterized  as  an  atoxigenic  strain  by 
its  lack  of  production  of  aflatoxin.  It  is 
not  vegetatively  compatible  with  the 
toxigenic  strains  of  A.  flavus,  a  feature 
which  limits  cross-ov«^  potential  to, 
and,  thus,  further  proliferation  of,  the 
toxigenic  strains.  Starter  cultures, 
selected  on  the  basis  of  the  vegetative 
incompatibility  with  aflatoxin- 
producing  strains,  are  to  be  monitored 
by  standard  thin  layer  chromatography 
(TLC)  procedures,  and  visualization  via 
scaiming  fluorescence  densitometry 
scanning  [Master  Record  Identification 
Number  (MRID)  44626101;  BPPD  Data 
Evaluation  Report  of  Analysis  of 
Samples,  dated  March  29. 1999 
(hereinafter  referred  to  as  "BPPD  review 
-  March  29.  1999");  BPPD  Review  of 
Supplementary  Information  dated  May 
14, 1999  (hereinafter  referred  to  as 
"BPPD  review  -  May  14.  1999")].  In  this 
manner,  the  applicant  proposes  to 
maintain  batches  free  of  aflatoxin 
contamination  during  production. 
Batches  contaminated  with  aflatoxin,  or 
human  pathogens,  or  imintentional 
ingredients  above  regulatory  levels  are 
to  be  destroyed.  Thus,  use  of  AF36  is 
not  likely  to  add  to  the  environmental 
burden  of  the  aflatoxin-producing 
strains  of  A.  flavus. 

The  pesticide  is  proposed  for  a  single 
prebloom  application  once  a  year  to 
cotton  fields  to  displace  the  aflatoxin- 
producing  strains  of  Aspergillus  flavus 
from  cotton.  Sterilized  wheat  seeds, 
colonized  with  Aspergillus  flavus  AF36, 
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are  to  be  applied  at  10  lb  of  end-use 
product  (n*)  (equivalent  to  the  low  rate 
of  less  than  0.01  lb  active  ingredient  (ai) 
per  acre).  Within  3  days  of  application 
of  the  pesticide,  the  fields  are  furrow 
irrigated  to  promote  germination  of 
AF36,  which  apparently  colonizes  the 
cotton  crop  and  soil,  before  the 
aflatoxin-producing  strains  of /i. /7a vus 
proliferate.  This  competitive  exclusion 
of  the  aflatoxin-producing  strains  does 
not  increase  the  total  AspergiUus 
population  in  the  environment  above 
background  levels  as  demonstrated  in 
soil  and  air  monitoring  studies.  [MRIDs 
45307201,  45307202;  BPPD  Review  of 
Soil  and  Air  Monitoring  Studies  and 
Product  Performance  Testing  (Efficacy), 
dated  May  15.  2003  (hereinafter  referred 
to  as  "BPPD  Review  -  May  15,  2003")]. 
The  displacement  of  the  toxigenic  strain 
of  Aspergillus  flavus  by  AF36  may 
reduce  aflatoxin  contamination  of 
cotton  seed. 

The  toxicology  and  pathogenicity  data 
generated  by  the  petitioner  in  support  of 
this  tolerance  exemption,  and  reviewed 
by  the  Agency,  are  summarized  below. 
The  following  discussion  of  the 
evaluations  of  the  submitted  studies  and 
information  indicates  that  exposure  to 
the  pesticide  is  not  likely  to  be  greater 
than  that  which  occurs  normally  to 
other  ubiquitous  A.  flavus  strains. 
Submitted  data  also  indicate  no  toxicity 
or  infectivity  of  AF36  in  test 
mammalian  systems.  More  detailed 
analyses  of  these  studies  can  be  found 
in  the  specific  Agency  reviews  of  the 
studies  that  are  cited  below. 

1.  Acute  oral  toxicity/pathogenicity 
(OPPTS  Harmonized  Guideline 
885.3050;  MRU)  43972403).  Agency 
evaluation  of  submitted  acute  oral  study 
indicates  no  toxicity/infectivity  effects 
of  the  pesticide.  Five  male,  and  five 
female  Sprague  Dawley  rats  were  treated 
orally  with  the  microbial  pesticide  (500 
milligrams/milliliter  (mg/mL)  or  6.3  x 
10^  cfu/mL)  by  gavage.  No  chnicaJ  signs 
or  abnormalities  were  noted  during  the 
study,  and  the  pesticide  was  considered 
to  be  neither  toxic  nor  infective 
following  oral  administration  of  a  single 
dose.  The  acute  oreil  test  resulted  in  a 
Toxicity  Category  IV  classification  with 
a  lethal  dose  (LDlso  greater  than  5,000 
milligrams/kilogram  (mg/kg)  body 
weight  [MRID  43972403;  BPPD  Data 
Evaluation  Report.  Acute  Oral  Toxicity 
Study  in  Rats,  dated  April  23, 1996 
(hereinafter  referred  to  as  "BPPD 
Review  -  April  23,  1996")]. 

2.  Acute  pulmonary  toxicity/ 
pathogenicity  (OPPTS  Harmonized 
Guideline  885.3150;  MFUD  45798201). 
The  Agency  required  an  intratracheal 
pulmonary  infectivity/pathogenicity 
study.  This  test  involves  intratracheal 


instillation  of  the  test  material  and  post 
mortem  examination  of  limgs  and  other 
organs  for  clearance. 

Three  studies  were  submitted  in 
support  of  the  mammalian  acute 
infectivity/pathogenicity  pulmonary 
guideline:  A  range  finding  study  and 
two  complete  acute  pulmonary  studies. 
The  dose-range  study  concluded  that 
108  cfu/rat  would  be  a  suitable  test  dose 
level  for  the  acute  pulmonary  studies 
[MRID  45739101;  BPPD  Data  Evaluation 
Report,  dated  April  02,  2003a 
(hereinafter  referred  to  as  "BPPD 
Review  -  April  02.  2003a")].  In  the  first 
acute  pulmonary  study,  conducted  with 
Tween  80  as  a  surfactant  in  the  test 
material,  26  male  and  26  female  Sprague 
Dawley  rats  (approximately  8  to  10 
weeks  old)  eadi  were  dosed  with  a 
single  intratracheal  dose  of  1.2  mL/kg  at 
5.30  X  108  cfu/mL  (or  1.28  to  1.63  x  10« 
cfu/animal).  Results  from  this  study 
indicated  that  the  test  organism  was 
neither  infective  nor  pathogenic,  in 
spite  of  rat  mortality,  which  is  believed 
to  have  been  due  to  a  severe  acute 
inflammatory  response  to  the  Tween  80 
IMRID  45798101;  BPPD  Data  Evaluation 
Report,  dated  April  02,  2003a 
(hereinafter  referred  to  as  "BPPD 
Review  -  April  02,  2003b")l. 

In  the  second  acute  pulmonary  study, 
which  was  a  repetition  of  the  first  acute 
pulmonary  test,  but  was  conducted 
without  Tween  80,  25  male  and  25 
femde  Sprague  Dawley  rats 
(approximately  8  to  10  weeks  old)  each 
received  a  single  intratracheal  dose  of 
approximately  1.2  mL/kg.  Mortality  of  4 
rats  by  day  2  appeared  to  be  attributable 
to  an  initial  dosing  effect.  The  rest  of  the 
test  animals  showed  an  initial  response, 
followed  by  a  rapid  recovery  indicating 
no  toxicity.  Although  some  siuT^iving 
rats  lost  weight  intermittently,  all 
surviving  rats  gained  weight  prior  to 
scheduled  sacrifice.  No  clinical  signs 
that  were  considered  to  be  due  to  the 
test  organism  were  observed  in  the  test 
rats.  (Sgans  were  examined  post 
mortem  as  previously  described. 
Aspergillus  flavus  AF36  was  detected  in 
the  lungs  with  clearance  by  day  8  after 
dosing.  No  test  organisms  were  detected 
in  any  samples  from  the  shelf  control  or 
inactivated  test  organism  treated  rats. 
Based  on  the  presented/submitted  data, 
including  the  clearance  data,  the  test 
organism,  Aspergillus  flavus  AF36,  was 
considered  not  toxic,  infective,  or 
pathogenic  to  the  rat  pulmonary  system. 
The  study  is  acceptable. 

3.  Acute  inhalation  (OPPTS 
Harmonized  Guideline  152-32).  The 
inert  is  sterilized  wheat  seeds, 
comprising  approximately  99%  of  this 
pesticidal  product.  It  acts  as  a  matrix 
and  nutrient  source  for  the  germinating 


AF36.  Because  this  constitutes  the 
majority  of  the  pesticide  and  does  not 
contain  respirable  particles  of  less  than 
10  microns,  an  inhalation  study  was  not 
required  pursuant  to  40  CFR  158.740(c). 
In  addition,  based  on  the  results 
obtained  through  the  acute  pulmonary 
toxicity /pathogenicity  studies 
summarized  immediately  above,  AF36 
is  considered  not  toxic,  infective,  or 
pathogenic  to  the  rat  pulmonary  system. 
On  the  basis  of  this  study  and  the  nature 
of  the  inert  ingredients  present,  the 
pesticide  was  considered  Toxicity 
Category  III  for  acute  inhalation  effects. 
[MRID  45798201;  BPPD  Data  Evaluation 
Report,  dated  April  02,  2003c 
(hereinafter  referred  to  as  "BPPD 
Review  -  April  02,  2003c")]. 

4.  Hypersensitivity  incidents  (OPPTS 
Harmonized  Guideline  152-37;  MRID 
45739104).  The  registrant  submitted 
information  (MRID  45739104)  to 
demonstrate  the  lack  of  hypersensitivity 
to  workers  who  have  been  exposed 
during  the  manufacture,  application, 
and  use  of  the  pesticide  in  die  research 
and  experimental  phases.  No  adverse 
hypersensitivity  reaction  to  AF36  was 
recorded  or  reported  by  a  state  council 
or  six  companies  during  use  for  3  or  6 
years  [MRID  45739104;  BPPD  Data 
Evaluation  Report,  dated  April  02, 
2003d  (hereinafter  referred  to  as  "BPPD 
Review  -  April  02,  2003d")].  However, 
to  comply  with  the  Agency's 
requirements  under  section  6(a)(2),  any 
incident  of  hypersensitivity  associated 
with  the  use  of  this  pesticide  must  be 
reported  to  the  Agency. 

5.  Data  waivers.  Data  waivers  were 
requested  for  the  following  studies: 

i.  Acute  dermal  toxicity/pathogenicity 
(OPPTS  Harmonized  Guideline 
885.3100) 

ii.  Primary  dermal  irritation  (OPPTS 
Harmonized  Guideline  870.2500) 

iii.  Primary  eye  irritation  (OPPTS 
Harmonized  Guideline  870.2400) 

iv.  Intravenous,  intracerebral, 
intraperitoneal  injection  (OPPTS 
Harmonized  Guideline  885.3200) 

V.  Hypersensitivity  study  (40  CFR 
152-36) 

vi.  Immune  response  (40  CFR  152-38) 

With  regards  to  the  dermal  and  eye 
irritation  guideline  tests,  it  was  . 
impractical  to  apply  the  end-use 
product,  sterilized  wheat  seeds 
inoculated  with  Aspergillus  flavus 
AF36,  as  test  material.  Furthermore, 
non-occupational  dermal  and  eye 
exposiu«s,  or  exposures  via  any  of  the 
routes  in  Unit  in.5.i.— vi.,  are  not  likely 
to  be  above  naturally-occurring 
background  levels  for  the  following 
reasons. 

First,  Aspergillus  flavus,  a 
saprophytic  fungus,  is  a  normal 
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constituent  of  the  microflora  in  air  and 
soil.  The  naturally  occiuring  soil  and 
plant  colonizer  is  also  found  on  living 
and  dead  plant  material  throughout  the 
world.  Aflatoxin-producing  strains  of 
Aspergillus  flavus  are  particularly 
prominent  in  hot,  dry  climates 
supplemented  with  irrigation  and  are 
ubiquitous  components  of  the  natural 
Arizona  desert  ecosystem.  Quantities  of 
A.  flavus  typically  increase  during  crop 
production  and  the  fungus  occurs 
widely  on  crop  debris  left  in  the  soil. 
Shortly  after  application,  AF36 
germinates,  apparently  displaces  the 
aflatoxin-producing  strains  from  cotton 
and  the  soil,  and  spore  levels  return  to 
normal  background,  without  increase  of 
total  A.  flavus.  This  was  demonstrated 
in  soil  and  air  monitoring  studies 
submitted  over  multiple  years  of 
experimental  usage  [BPPD  Review  -  May 
15,  2003].  Thus  exposures  to  AF36  are 
not  likely  to  increase  above  those 
normally  associated  with  the  naturally 
occurring  A.  flavus  background  levels. 

Second,  the  application  rate  is  low, 
being  less  than  0.01  lb  active  ingredient 
per  acre,  and  agricultiu^  sites  are 
treated,  thus  minimizing  non- 
occupational and  residential  e.xposure. 
The  proposed  label  rate  is  less  than  0.01 
pound  of  active  ingredient  in  10  poimds 
end-use  product,  or  approximately  1.34 
X  10^  colony  forming  imits  (cfu)  per 
acre. 

Finally,  drift  is  not  expected  during 
application  based  on  the  large  granidar 
nature  of  the  pesticide  (i.e.,  sterilized 
inoculated  wheat  seeds).  In  addition, 
only  one  prebloom  application  is  made, 
and  cultivation  is  not  recommended 
after  application.  Thus,  once  again,  the 
potential  for  non-occupational  dermal 
and  residential  exposure  is  unlikely. 

The  acute  oral  toxicological  study 
demonstrated  an  LDjo  of  greater  than 
5,000  mg/kg  with  no  toxicity/infectivity 
effects,  and  demonstrable  clearance 
from  organs  examined  post  mortem 
IMRID  43972403;  BPPD  Review  -  April 
23, 1996].  This  rationale  supported  the 
request  to  waive  the  acute 
intraperitoneal  study. 

A  hypersensitivity  study  was  waived 
since  hypersensitivity  incidents  were 
not  reported  from  maximally  exposed 
workers  and  researchers  during  the 
research  and  experimental  phases 
associated  with  the  use  of  the  active 
ingredient,  A.  flavus  AF36  [BPPD 
Review  -  April  02,  2003d].  Nevertheless, 
reports  of  hypersensitivity  incidents 
associated  with  the  use  of  the  pesticide 
are  still  required  to  comply  with  FIFRA 
section  6(a)(2)  requirements. 

Submitted  toxicity/pathogenicity 
studies  in  the  rodent  (required  for 
microbial  pesticides)  also  indicate  that 


following  oral  and  pulmonary  routes  of 
exposure  [BPPD  Review  -  April  23. 
1996;  BPPD  Review  -  April  02,  2003c]. 
the  immune  system  is  still  intact  and 
able  to  process  and  clear  the  active 
ingredient.  Thus,  the  request  to  waive 
the  immune  response  study  was 
granted. 

On  the  basis  of  the  foregoing 
rationales,  and  there  being  no 
doctimented  problems  associated  with 
the  non-aflatoxin  producing  strain, 
Aspergillus  flavus  AF36,  data  waivers 
for  the  studies  listed  in  Unit  III.5.i. — vi., 
were  granted  to  the  applicant  for  the 
proposed  use  of  Aspergillus  flavus  AF36 
on  cotton. 

6.  Subchronic,  chronic  toxicity  and 
oncogenicity,  and  residue.  Based  on  the 
data  generated  in  accordance  with  the 
Tier  I  data  requirements  set  forth  in  40 
CFR  158.740(c),  the  Tier  II  and  Tier  ID 
data  requirements  were  not  triggered 
and,  therefore,  not  required  in 
coimection  with  this  action.  In  addition, 
because  the  Tier  11  and  Tier  III  data 
requirements  were  not  required,  the 
residue  data  requirements  set  forth  in  40 
CFR  158.740(b)  also  were  not  required. 

IV.  Aggregate  Exposurrs 

In  examining  aggregate  exposure, 
section  408  of  the  FFDCA  directs  EPA 
to  consider  available  information 
concerning  exposures  fi-om  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

There  is  a  potential  for  aggregate 
exposure  of  adult  humans,  infants  and 
children  to  the  microbe  because  of  the 
ubiquitous  distribution  of  Aspergillus 
fungal  strains  in  the  environment.  The 
Agency  has  considered  the  incremental 
exposing  and  risk  associated  with  the 
proposed  application  of  this  strain  of 
Aspergillus  flavus,  AF36,  as 
summarized  below,  and  concludes  that 
use  of  AF36  is  not  likely  to  add  an 
incremental  risk  above  that  posed  by  the 
normal  exposing  of  adults,  infants  and 
children  to  Aspergillus  flavus  strains 
present  in  the  environment.  In  fact,  use 
of  the  pesticide,  AF36,  may  decrease 
potential  environmental  aflatoxin 
exposure  to  exposed  populations. 

A.  Dietary  Exposure 

1.  Food.  Based  on  submitted  studies, 
the  end-use  product,  Aspergillus  flavus 
AF36,  demonstrates  low  acute  oral 
toxicity  category  IV  potential  [BPPD 
Review  -  April  23, 1996].  No  toxicity 
endpoints  were  indicated  to  justify 
setting  a  numerical  tolerance  for  the 


fungal  active  ingredient,  Aspergillus 
flavus  AF36.  An  LD50  greater  than  5,000 
mg/kg  body  weight,  in  the  acute  oral 
studies  discussed  above,  indicates  that 
consumption  of  food  commodities 
treated  with  AF36  poses  no  incremental 
risk  via  dietary  exposure.  Indeed,  the 
submitted  data  indicate  no  toxicity  Or 
infectivity  of  AF36  in  the  acute  oral  test 
mammalian  systems. 

Cotton  itself  is  not  a  food  commodity. 
Residues  of  >i.  flavus  AF36,  the 
microbial  active  ingredient,  are  not 
likely  to  siuvive  the  heating  and 
pressure  associated  with  the  processing 
of  cottonseed  into  cottonseed  meal. 
Moreover,  A.  flavus  AF36  will  not 
separate  into  the  edible  fraction,  cotton 
seed  oil.  Thus,  potential  transfer  of 
residues  of  A.  flavus  AF36  to  edible 
cotton  food/feed  commodities  is  not 
expected.  Consequently,  human  dietary 
exposure  to  A.  flavus  AF36  via 
cottonseed  oil,  or  by  secondary  transfer 
of  A.  flavus  AF36  residues  to  meat  and 
milk  via  cottonseed  meal,  is  not 
expected.  Therefore,  the  Agency  has 
determined  that  dietary  exposure  to  A. 
flavus  AF36  is  not  likely  to  result  in  any 
undue  health  effects  and  risk. 

While  the  Agency  has  concluded  that 
AF36  is  not  likely  to  add  to  the  dietary 
burden,  any  potential  contribution  by 
AF36  to  aflatoxin  contamination  was 
also  considered,  for  a  conservative 
estimate  of  the  health  effects  of  this 
pesticide.  This  is  because  aflatoxin  is 
considered  a  public  health  hazard  (see 
Unit  VII.D.)  and  AF36  is  proposed  as  a 
biocontrol  agent  for  aflatoxin-producing 
strains  of  A.  flavus.  Even  if  AF36  does 
not  control  aflatoxin  levels  in  the 
treated  cotton  food/feed  commodities,  a 
safety  net  exists  in  the  screening  of 
cotton  and  its  by-products  for  aflatoxin 
prior  to  their  introduction  into  the 
chaimels  of  commerce.  For  instance. 
FDA  does  not  allow  cotton  seed 
products  containing  aflatoxin  above  20 
parts  per  billion  (ppb)  to  be  used  in 
dairy  rations  or  above  300  ppb  to  be 
used  for  feeding  beef  cattle.  As 
previously  stated,  the  registrant  claims 
that  quality  control  and  selection 
procedures  will  not  allow  aflatoxin 
production  in  the  starter  cultures  for 
pesticide  manufactiue  [BPPD  review  - 
March  29, 1999;  BPPD  review  -  May  14, 
1999].  Any  batches  with  aflatoxin  are  to 
be  destroyed.  For  these  reasons,  the 
Agency  has  determined  that  use  of  AF36 
will  not  add  to  the  dietary  burden  of 
aflatoxin,  but  is  rather  more  likely  to 
ameliorate  aflatoxin  levels  in  treated 
cotton  food/feed  commodities. 
Therefore,  dietary  exposure  to  aflatoxin, 
as  a  result  of  AF36  use,  is  not  likely  to 
be  greater,  and  may  even  be  less,  than 
that  which  currently  exists. 


II 
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2.  Drinking  water  exposure.  Exposure 
to  AF36  via  drinking  water  is  not  likely 
to  be  greater  than  current/existing 
exposures  to  A.  flavus  strains.  Potential 
risks  via  exposure  to  drinking  water  or 
runoff  are  adequately  mitigated  by, 
among  other  things,  percolation  through 
soil.  "Hius,  exposure  via  drinking  water 
from  the  proposed  use  of  this  non- 
aflatoxin-producing  strain  of  Aspergillus 
flavus  is  not  likely  to  pose  any 
incremental  risk  to  adult  hiunans, 
infants  and  children.  In  fact, 
displacement  of  the  toxigenic  strains  of 

A.  flavus  by  AF36  may  decrease 
exposure  and  risk  to  the  toxigenic 
strains  of  A.  flavus  in  the  environment. 

B.  Other  Non-Occupational  Exposure 

1.  Dermal  exposure.  The  potential  for 
non-occupational  dermal  exposure  to 
AF36  is  unlikely  because  the  potential 
use  sites,  are  commercial  and 
agricultural,  and  because  of  the  granular 
nature  of  the  pesticide,  which 
minimizes  spray  drift.  As  discussed 
earlier  (see  Unit  III.),  lack  of 
hypersensitivity  incidents,  low 
application  rates,  and  return  of  levels  of 
Aspergillus  flavus  to  background  shortly 
after  germination,  poses  minimal  risk  to 
populations  via  dermal,  non- 
occupational exposure.  Thus,  dermal 
non-occupational  exposure  to  the  non- 
aflatoxin  strain  is  not  likely  to  be  greater 
than  the  existing  exposure  to  A.  flavus 
at  current  levels. 

2.  Inhalation  exposure.  For  the 
reasons  stated  immediately  above,  non- 
occupational inhalation  exposiare  to 
AF36  is  not  expected  to  be  greater  than 
that  which  currently  exists  for  A.  flavus 
strains. 

V.  Cumulative  Eflfects 

Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  the  Agency  to  consider  the 
cumulative  effect  of  exposure  to 
Aspergillus  flavus  AF36  and  to  other 
substances  that  have  a  common 
mechanism  of  toxicity.  These 
considerations  include  the  possible 
cumulative  effects  of  such  residues  on 
infants  and  children.  Aspergillus  flavus 
AF36  does  not  appear  to  be  toxic  or 
pathogenic  to  humans.  There  is  no 
indication  that  the  fungus  A.  flavus 
AF36  shares  any  common  mechanisms 
of  toxicity  with  other  registered 
pesticides.  In  addition,  there  are  no 
other  registered  pesticide  products 
containing  Aspergillus  flavus  AF36,  and 
other  A.  flavus  strains  abound  naturally 
in  the  environment.  Moreover,  the 
displacement  of  the  toxigenic  strain  of 
A.  flavus  by  AF30  may  reduce  aflatoxin 
contamination  of  cottonseed.  Based  on 
the  low  toxicity  potential  of  AF36,  the 
fact  that  it  is  non-aflatoxigenic,  and  the 


safety  net  already  in  place  to  monitor  for 
aflatoxin,  no  cumulative  or  incremental 
effect  is  expected  bom  the  use  of  AF36 
on  cotton. 

VI.  Detennination  of  Safiety  for  U.S. 
Populatioii,  Infimts  and  Children 

There  is  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposures  to  residues  of  A.  flavus  AF36, 
in  its  use  as  an  antifungal  agent,  to  the 
U.  S.  population,  including  infants  and 
children.  This  includes  all  anticipated 
dietary  exposures  and  all  other 
exposures  for  which  there  is  reliable 
information.  As  discussed  previously, 
there  appears  to  be  no  potential  for 
harm,  from  this  fungus  in  its  use  as  an 
antifungal  agent  via  dietary  exposiue 
since  the  organism  is  non-toxic  and 
non-pathogenic  to  animals  and  humans. 
The  Agency  has  arrived  at  this 
conclusion  based  on  the  very  low  levels 
of  mammalian  toxicity  for  acute  oral 
and  pulmonary  effects  with  no  toxicity 
or  infectivity  at  the  doses  tested  (see 
Unit  in  above).  Moreover,  non- 
occupational inhalation  or  dermal 
exposure  is  not  expected  above 
background  levels  (see  Unit  V). 

FFDCA  section  408(b)(2)(C)  provides 
that  EPA  shall  apply  an  additional  ten- 
fold margin  of  exposure  (safety)  for 
in&nts  ^nd  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  unless 
'  EPA  determines  that  a  different  margin 
of  exposure  (safety)  will  be  safe  for 
infants  and  children.  Margins  of 
exposure  (safety)  are  often  referred  to  as 
uncertainty  (safety)  factors.  In  this 
instance,  based  on  all  the  available 
information,  the  Agency  concludes  that 
the  fungus,  A.  flavus  AF36,  is  non-toxic 
to  mammals,  including  infants  and 
children.  Because  there  are  no  threshold 
effects  of  concern  to  infants,  children 
and  adults  when  A.  flavus  AF36  is  used 
as  labeled,  the  provision  requiring  an 
additional  margin  of  safety  does  not 
apply.  As  a  result,  EPA  has  not  used  a 
margin  of  exposiue  (safety)  approach  to 
assess  the  safety  of  A.  flavus  AF36. 

Vn.  Other  Considerations 

A.  Endocrine  Disruptors 

EPA  is  required  under  the  FFDCA,  as 
amended  by  FQPA,  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticide  active  and  other  ingredients) 
"may  have  an  effect  in  hiunans  that  is 
similar  to  an  effect  produced  by  a 
naturally-occurring  estrogen,  or  other 
such  endocrine  e^cts  as  the 
Administrator  may  designate." 
Following  the  reconunendations  of  itS' 


Endocrine  Disruptor  Screening  and 
Testing  Advisory  Committee  (EDSTAC). 
EPA  determined  that  there  was 
scientific  basis  for  including,  as  part  of 
the  program,  the  androgen-and  thyroid 
systems,  in  addition  to  the  estrogen 
hormone  system.  EPA  also  adopted 
EDSTAC's  recommendation  that  the 
program  include  evaluations  of 
potential  effects  in  wildlife.  For 
pesticide  chemicals,  EPA  will  use 
FEFRA  and,  to  the  extent  that  effects  in 
wildlife  may  help  determine  whether  a 
substance  may  have  an  effect  in 
hiunans,  FFDCA  authority,  to  require 
the  wildlife  evaluations.  As  the  science 
develops  and  resources  allow,  screening 
of  additional  hormone  systems  may  be 
added  to  the  Endocrine  Disruptor 
Screening  Program  (EDSP). 

The  Agency  is  not  requiring 
information  on  the  endocrine  effects  of 
this  active  ingredient,  Aspergillus  flavus 
AF36.  at  this  time.  The  Agency  has 
considered,  among  other  relevant 
factors,  available  information 
concerning  whether  the  microorganism 
may  have  an  effect  in  humans  similar  to 
an  efiiect  produced  by  a  naturally 
occurring  estrogen  or  other  endocrine 
effects.  TTiere  is  no  known  metabolite 
that  acts  as  an  "endocrine  disrupter" 
produced  by  this  microorganism.  The 
submitted  toxicity/infectivity  or 
pathogenicity  studies  in  the  rodent 
(required  for  microbial  pesticides) 
indicate  that,  following  oral  and 
pulmonary  routes  of  exposure,  the 
immune  system  is  still  intact  and  able 
to  process  and  clear  the  active 
ingredient  (see  Unit  HI.).  In  addition, 
based  on  the  low  potential  exposure 
level  associated  with  the  proposed 
single,  seasonal,  prebloom  application 
of  the  pesticide,  die  Agency  expects  no 
adverse  effects  to  the  endocrine  or 
immune  systems. 

B.  Analytical  Method 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numerical 
limitation.  Accordingly,  the  Agency  has 
concluded  that  for  an  exemption  from 
tolerance,  analytical  methods  are  not 
needed  for  enforcement  purposes  for 
residues  of  Aspergillus  flavus  AF36  on 
treated  cotton.  Nonetheless,  and  for 
purposes  of  clarification,  analytical 
methods  are  still  required  for  product 
characterization,  quality  control,  and 
quality  assurance  for  manufacturing 
purposes  [BPPD  review  -  March  29, 
1999;  BPPD  review  -  May  14, 1999). 
Vegetative  compatibility  tests  are  used 
to  screen  starter  cultures  to  identify  the 
non-aflatoxin-producing  Aspergillus 
flavus  AF36  strain.  Starter  cultures  of 
AF36  are  also  selected  on  the  basis  of 
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the  lack  of  aflatoxin  as  monitored  by 
standard  thin  layer  chromatography  (tic) 
procedures  and  visualization  via 
scanning  fluorescence  densitometry 
scanning.  Other  appropriate  methods 
are  required  for  quality  control  to  assure 
product  characterization,  the  control  of 
himian  pathogens  and  other 
unintentional  metabolites  or  ingredients 
within  regulatory  limits,  and  to 
ascertain  storage  stability  and  viabiUty 
of  the  pesticidal  active  ingredient. 

C.  Codex  Maximum  Residue  Level 

There  is  no  Codex  maximum  residue 
level  for  residues  of  Aspergillus  flavus 
AF36. 

D.  Efficacy  Data 

PR  Notice  2002-1  lists  aflatoxin  as  a 
public  health  hazard,  for  which  product 
performance  or  efficacy  data  are 
required  according  to  40  CFR  158.202{i). 
To  demonstrate  that  this  pesticide  may 
reduce  aflatoxin-producing  strains  and 
does  not  increase  A.  flavus  populations 
above  backgroimd  levels,  the  applicant 
provided  product  performance  or 
efficacy  data  from  multiple  years  of  soil 
and  air  monitoring  studies. 

Aflatoxin,  one  of  the  most  potent 
human  carcinogens,  is  the  metabolite  of 
concern  produced  by  the  target  pest, 
aflatoxin-producing  strains  of 
Aspergillus  flavus.  As  such,  the  Agency 
considers  aflatoxin  a  public  health 
hazard.  In  the  soils  of  cotton-producing 
areas  of  Arizona  and  south  Texas, 
especially  in  the  dry  regions,  the 
toxigenic  strains  are  prominent.  Few 
alternatives,  if  any,  exist  to  displace 
aflatoxin-producing  A.  flavus  strains 
from  cotton  and  other  crops. 
Decontamination  of  crops  via 
ammoniation  is  costly,  not  available 
universally,  and  decreases  the  value  of 
the  crop.  Other  methods  to  reduce 
aflatoxin  formation  include 
manipulation  of  harvest  date,  costly 
irrigation  practices,  and  different 
methods  of  harvesting  and  storage 
practices. 

Efficacy  data  submitted  to  the  Agency 
include  monitoring  of  soil  and  air  levels 
of  the  toxigenic  and  non-aflatoxin- 
producing  strains  of  A.  flavus  AF36  in 
the  field  and  on  the  crops.  Results  fi-om 
the  environmental  expression  and 
population  monitoring  studies,  during 
the  experimental  program,  demonstrate 
that  a  single  seasonal  application  of 
AF36  on  cotton  fields  may  incite 
significant  changes  in  the  incidence  of 
toxigenic  A.  flavus  strains  resident  in 
the  agroecosystem,  without  altering  the 
overall  quantity  of  A.  flavus.  Soil  and  air 
population  counts  of  i4.  flavus  from 
treated  fields  were  associated  with 
concomitant  decreases  in  incidences  of 


toxigenic  A.  flavus,  for  many  of  the 
treated  areas  [BPPD  review  -  May  15, 
2003].  Reducing  the  aflatoxin-producing 
populations  of  fungi,  and  the 
concomitant  reduction  of  aflatoxin,  a 
potent  carcinogen,  is  in  the  public 
interest. 

Vm.  Objectioiis  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procediues,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  fi-om  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

Yo\i  must  file  your  objection  or   • 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  nimiber 
OPP-2003-0138  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
objections  and  hearing  requests  must  be 
in  writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  September  12,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 


public  reco^.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolemnce  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  feps,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  officid  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0138,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 


li 
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I.B.l.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
dcK:ket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  yoin  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  {40  CFR  178.32). 

K.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  an 
exemption  fi-om  the  tolerance 
requirement  under  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  fi-om 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  4he  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Envirorunental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 


Risks  (62  FR  19885.  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  piu-suant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  exemption  from  the 
tolerance  requirement  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175. 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensiue 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal     • 


Government  andihe  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
TTius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

X.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultmal  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  2,  2003. 
James  Jones, 
Director,  Office  of  Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.1206  is  revised  to  read 
as  follows: 

§  1 80.1 206  Aspergillus  flavus  AF36; 
exemption  from  ttie  requirement  of  a 
tolerance. 

An  exemption  fitjm  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  microbial  pesticide  Aspergillus 
flavus  AF36  in  or  on  cotton  and  its 
food/feed  commodities. 

(FR  Doc.  03-17726  Filed  7-11-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTE^^ 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
ojte  making  prior  to  the  actoption  of  the  final 
mies. 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Parts  1625  and  1627 

RIN  3046-AA72 

Age  Discrimination  in  Employment 
Act;  Retiree  Health  Benefits 

agency:  U.S.  Equal  Employment 

Opportunity  Conunission. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  U.S.  Equal  Employment 
Opportimity  Commission  (Commission 
or  EEOC)  proposes  to  amend  its 
regulations  governing  age 
discrimination  in  employment  to 
exempt  from  the  prohibitions  of  the  Age 
Discrimination  in  Employment  Act  of 
1967  the  practice  of  altering,  reducing  or 
eliminating  employer-sponsored  retiree 
health  benefits  when  retirees  become 
eligible  for  Medicare  or  a  State- 
sponsored  retiree  health  benefits 
program.  This  exemption  will  ensure 
that  the  application  of  the  ADEA  does 
not  discourage  employers  from 
providing  health  benefits  to  their 
retirees. 

DATES:  Comments  must  be  received  by 
September  12,  2003.  The  Commission 
will  consider  any  comments  received  on 
or  before  the  closing  date  and  thereafter 
adopt  final  regulations.  Comments 
received  after  the  closing  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Frances  M.  Hart, 
Executive  Officer,  Office  of  the 
Executive  Secretariat,  U.S.  Equal 
Employment  Opportimity  Commission, 
1801  L  Street,  NW.,  Washington,  DC 
20507.  As  a  convenience  to 
commentators,  the  Executive  Secretariat 
will  accept  comments  transmitted  by 
facsimile  ("FAX")  machine.  The 
telephone  number  of  the  FAX  receiver 
is  (202)  663-1114  (This  is  not  a  toll  free 
number).  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assiue  access  to  the  equipment. 
Receipt  of  fax  transmitt^s  will  not  be 


acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4078  (voice)  or  (202)  663- 
4077  (TTY).  (These  are  not  toll  bee 
numbers).  Copies  of  comments 
submitted  by  the  public  will  be 
available  for  review  on  weekdays, 
except  federal  holidays,  at  the 
Commission's  library.  Room  6502,  1801 
L  Street,  NW..  Washington,  DC,  between 
the  hours  of  9:30  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lyim  A.  Clements,  Special  Assistant  to 
the  Legal  Counsel,  Office  of  Legal 
Counsel,  at  (202)  663-4624  (voice)  or 
(202)  663-7026  (TTY)  (These  are  not  toll 
free  numbers).  This  notice  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape,  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  in  an  alternative  format  should  be 
made  to  the  Publications  Information 
Center  at  1-800-669-3362. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Age  Discrimination  in 
Employment  Act  of  1967,  29  U.S.C.  621 
et  seq.  (ADEA  or  Act),  provides  that 
EEOC  "may  establish  such  reasonable 
exemptions  to  and  from  any  or  all 
provisions  of  [the  Act]  as  it  may  find 
necessary  and  proper  in  the  public 
interest."  Implicit  in  this  auUiority  is 
the  recognition  that  the  application  of 
the  ADEA  could,  in  certain 
circumstances,  foster  unintended 
consequences  that  are  not  consistent 
with  the  pmposes  of  the  law  and  are  not 
in  the  public  interest.  Such 
circimastances  are  rare.  Accordingly, 
EEOC's  exercise  of  this  authority  has 
been  limited  and  tempered  with  great 
discretion. 

After  an  in-depth  study,  the 
Commission  believes  that  the  practice  of 
altering,  reducing  or  eliminating 
employer-sponsored  retiree  health 
benefits  when  retirees  become  eligible 
for  Medicare  or  a  State-sponsored  retiree 
health  benefits  program  presents  a 
circumstance  that  warrants  Commission 
exercise  of  its  ADEA  exemption 
authority.  For  the  reasons  that  follow, 
and  pursuant  to  its  authority  under 
Section  9  of  the  Act,  the  EEOC  proposes 
in  this  notice  of  proposed  rulemaking 
(NPRM)  to  add  a  new  section  32  to  part 
1625  of  Title  29  of  the  Code  of  Federal 
Regulations  exempting  such 
coordination  of  employer-sponsored 
retiree  health  benefits  with  Medicare  or 
a  State-sponsored  retiree  health  benefits 


program  fit>m  all  prohibitions  of  the 
ADEA. 

Basis  for  Exemption 

In  August  2001,  the  Commission 
announced  that  it  would  study  the 
relationship  between  the  ADEA  and 
employer-sponsored  retiree  health 
benefit  plans  that  alter,  reduce  or 
eliminate  benefits  upon  eligibility  for 
Medicare  or  a  comparable  State- 
sponsored  retiree  health  benefits 
program.  To  begin  the  process,  EEOC 
developed  an  internal  Retiree  Health 
Benefits  Task  Force  headed  by  its  Legal 
Counsel.  The  Task  Force  met  with  a 
wide  range  of  Commission  stakeholders, 
including  employers,  employee  groups, 
labor  unions,  human  resource 
consultants,  benefit  consultants, 
actuaries  and  state  and  local 
government  representatives.  The  Task 
Force  also  reviewed  available  survey 
data  regarding  employer-sponsored 
retiree  health  benefits;  analyzed  the  May 
2001  United  States  General  Accounting 
Office's  Report  to  the  Chairman  of  the 
United  States 's  Senate  Committee  on 
Health,  Education,  Labor  and  Pensions 
entitled  "Retiree  Health  Benefits: 
Employer-Sponsored  Benefits  May  Be 
Vulnerable  to  Further  Erosion;"  and 
reviewed  numerous  professional  articles 
discussing  the  continued  erosion  of 
retiree  health  benefits. 

As  a  result  of  its  study,  the 
Commission  has  concluded,  as 
discussed  in  greater  detail  below,  that 
the  number  of  employers  providing 
retiree  health  benefits  has  declined 
considerably  over  the  last  ten  years, 
even  though  many  retired  individuals 
rely  on  such  employer-sponsored  plans 
for  affordable  health  coverage.  Various 
factors  have  contributed  to  this  erosion, 
including  the  increased  cost  of  health 
care  coverage,  an  increased  demand  for 
such  coverage  as  large  numbers  of 
workers  near  retirement  age,  and 
changes  in  the  way  accounting  rules 
treat  the  long-term  costs  of  providing 
retiree  health  benefits.  The  Commission 
believes  that  concern  about  the  potential 
application  of  the  ADEA  to  employer- 
sponsored  retiree  health  benefits  is 
adversely  affecting  the  continued 
provision  of  this  important  retirement 
benefit. 

Employers  Are  Not  Obligated  To 
Provide  Retiree  Health  Care 

Employers  are  not  legally  obligated  to 
provide  retiree  health  benefits  and  many 
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do  not.  In  fact,  in  2001,  only  about  "one- 
third  of  large  employers  and  less  than 
10%  of  small  employers  offerfed]  retiree 
health* benefits."'  Employers  who 
choose  to  provide  retiree  health  benefits 
are  not  required  to  provide  such  benefits 
indefinitely,  absent  some  contractual 
agreement  to  the  contrary.  Employers 
that  do  offer  retiree  health  benefits, 
however,  often  do  so  to  maintain  a 
competitive  advantage  in  the 
marketplace — using  these  and  other 
benefits  to  attract  and  retain  the  best 
talent  available  to  work  for  their 
organizations. 

Likewise,  employer-sponsored  retiree 
health  benefits  clearly  benefit 
employees.  In  many  cases,  employers 
offer  retiree  health  benefits  as  a  bridge 
to  Medicare  so  that  younger  retirees 
have  access  to  affordable  health  care 
benefits  when  they  leave  the  workforce 
before  reaching  the  age  of  Medicare 
eUgibility.  Often  those  benefits  are  more 
generous  than  Medicare  benefits 
because,  for  example,  the  employer 
simply  includes  younger  retirees  in  its 
group  plan  for  existing  employees.  In 
other  cases,  employers  wish  to  offer 
their  retirees  age  65  and  older  health 
'  benefit  plans  that  supplement  the 
coverage  provided  under  Msdicare  so 
that  these  retirees  have  access  to 
comprehensive  health  care  benefits  at  a 
time  when  their  health  care  needs  may 
be  greatest.  The  Commission  believes 
that  it  is  in  the  best  interest  of  both 
employers  and  employees  for  the 
Commission  to  pursue  a  policy  that 
permits  employers  to  offer  these  benefits 
to  the  greatest  extent  possible. 

The  Rising  Cost  of  Health  Care 

The  cost  of  employee  health  care  has 
inoeased  consistently  for  several  years, 
making  it  difficult  for  employers  to 
continue  to  provide  retiree  health 
benefits.  One  report  estimates  that 
employers  will  experience  a  double- 
digit  increase  in  their  health  care  costs 
in  2003  for  the  third  consecutive  year.^ 
Two  widely-cited  surveys  of  employer- 
sponsored  health  plans--(l)  the  Health 
Research  and  Educational  Trust  survey 
sponsored  by  The  Henry  J.  Kaiser 
Family  Foundation  (Kaiser/HRET)  and 
(2)  the  William  M.  Mercer,  hicorporated 
survey  (formerly  produced  by  Foster 
Higgins)  (Mercer/Foster  Higgins) — 
estimate  that  premiums  for  employer- 
sponsored  health  insurance  increased 


>  Hearing  Before  the  House  Comm.  on  Education 
and  the  Workforce,  107th  Cong.  (2001)  (statement 
of  William  J.  Scanlon,  Director  of  Health  Care 
Servicos.  GAO). 

*  Hewitt  Associates  LLC,  "Health  Care  Cost 
Increases  Expected  to  Continue  Double-Digit  Pace 
in  2003,"  (Lincolnshire,  IL:  Hewitt  Associates  LLC 
Oct  14.  2002). 


an  average  of  about  11%  in  2001.3  The 
2002  Kaiser/HRET  study  found  monthly 
premium  costs  for  employer-sponsored 
health  insiuance  rose  12.7%  between 
the  Spring  of  2001  and  2002.  while  early 
results  bom  the  2002  Mercer/Foster 
Higgins  study  estimate  that  health  care 
costs  increased  almost  15%  in  2002.* 
The  2001  Kaiser/HRET  survey  found 
that  these  large  changes  in  premiums 
would  affect  small  employers,  defined 
as  those  employing  between  3-199 
workers,  at  a  greater  rate  than  larger 
employers.^  Indeed,  the  2002  Kaiser/ 
HRET  survey  suggests  that  there  may  be 
evidence  of  erosion  in  the  number  of 
small  employers  offering  health 
benefits;  the  study  reports  that  the 
number  of  small  employers  offering 
such  benefits  dropped  6%  between  2000 
and  2002.6  Many  employers  and  benefit 
experts  believe  that  the  rising  cost  of 
prescription  drug  coverage,  in 
particular,  has  heavily  contributed  to 
the  rising  cost  of  health  care,  with  64% 
of  employers  responding  to  the  2001 
Kaiser/HRET  study  citing  "higher 
spending  for  drugs"  as  a  significant 
factor  in  health  insurance  premium 
increases.^ 

In  addition  to  the  rising  cost  of  health 
care  generally,  increased  longevity  and, 
thus,  increased  numbers  of  retirees,  wiU 
continue  to  mean  larger  and  more 


'  The  Henty  J.  Kaiser  Family  Foundation  &  Health 
Research  and  Educational  Trust,  "Employer  Health 
Benefits,  2001  Annual  Survey"  (Menlo  Park,  CA: 
The  Henry  J.  Kaiser  Family  Foundation  and  Health 
Research  and  Educational  Trust  2001);  William  M. 
Mercer.  "Mercer/Foster  Higgins  National  Survey  of 
Employer-Sponsored  Health  Plans  2001"  (New 
York,  NY.:  William  M.  Mercer  Inc.  2002).  The  2001 
Kaiser/HRET  study,  conducted  between  January 
and  May  2001,  surveyed  more  than  2,500  randomly 
selected  public  and  private  companies  in  the 
United  States.  The  2001  Mercer/Foster  Higgins 
study  used  a  national  probability  sampling  of 
public  and  private  employers  and  the  results 
represent  about  600,000  employers. 

*  The  Henry  J.  Kaiser  Family  Foimdation  &  Health 
Research  and  Educational  Trust,  "Employer  Health 
Benefits,  2002  Annual  Survey"  (Menlo  Park,  CA: 
The  Henry  J.  Kaiser  Family  Foundation  and  Health 
Research  and  Educational  Trust  2002);  Mercer 
Human  Resource  Consulting  LLC,  "Rate  Hikes 
pushed  employers  to  drop  health  plans,  cut  benefits 
in  2002— but  average  cost  still  rose,"  (New  York, 
N.Y.:  Mercer  Human  Resource  Consultiug  LLC 
December  9,  2002).  The  2002  Kaiser/HRET  study 
surveyed  3,262  randomly  selected  public  and 
private  employers. 

'The  Henry  J.  Kaiser  Family  Foundation  &  Health 
Research  and  Educational  Trust,  "Employer  Health 
Benefits,  2001  Annual  Survey"  (Menlo  Park,  CA: 
The  Henry  J.  Kaiser  Family  Foundation  and  Health 
Research  and  Educational  Trust  2001). 

^The  Henry  J.  Kaiser  Family  Foundation  ft  Health 
Research  and  Educational  Trust,  "Employer  Health 
Benefits,  2002  Annual  Survey"  (Menlo  Park.  CA: 
The  Henry  J.  Kaiser  Family  Foundation  and  Health 
Research  and  Educational  Trust  2002). 

'The  Henry  J.  Kaiser  Family  Foundation  ft  Health 
Research  and  Educational  Trust.  "Employer  Health 
Benefits.  2001  Annual  Survey"  (Menlo  Park.  CA: 
The  Henry  J.  Kaiser  Family  Foundation  and  Health 
Research  and  Educational  Trust  2001). 


fi^quent  payments  for  health  care 
services  on  behalf  of  retired  workers. 
The  United  States  General  Accoimting 
Office  (GAO)  projects  that,  by  2030,  the 
number  of  people  age  65  or  older  will 
be  double  what  it  is  today,  while  the 
number  of  individuals  between  the  ages 
of  55  and  64  will  increase  75  percent  by 
2020.8  It  is  well-established  that 
utilization  of  health  care  services 
generally  rises  with  age.«  Thus,  the 
demand  for  and  cost  of  retiree  health 
coverage  is  likely  to  grow  significanUy 
in  the  next  few  years,  while  there  will 
be  comparatively  fewer  active  workers 
to  subsidize  such  benefits. '0  The  2000 
Mercer/Foster  Higgins  National  Survey 
of  Employer-Sponsored  Health  Plans 
showed  substantial  cost  increases  for 
retiree  health  care  coverage  between 
1999  and  2000,  with  a  10.6  percent 
increase  for  retirees  under  age  65  and  a 
17  percent  increase  for  those  over  65." 
A  2002  study  by  The  Henry  J.  Kaiser 
Family  Foundation  and  Hewitt 
Associates  (Kaiser/Hewitt)  foimd  that 
retiree  health  care  costs  increased  an 
average  of  16%  between  2001  and  2002 
for  employers  with  at  least  1000 
eniployees.i2 

Changes  in  accoimting  rules  also  have 
dramatically  impacted  the  way 
employers  account  for  the  long-term 
costs  of  providing  retiree  health 
benefits."  In  1990,  the  Financial 
Accounting  Standards  Board,  which  is 
charged  with  estabUshing  U.S. 
standards  of  financial  accounting  and 


•U.S.  General  Accounting  Office.  "Retiree  Health 
Benefits:  Employer-Sponsored  Benefits  May  Be 
Vulnerable  to  Further  Erosion,"  GAO  Doc.  No. 
GAO-01-374,  at  17  (May  2001). 

»  Anna  M.  Rappaport,  "Planning  for  Health  Care 
Needs  in  Retirement,"  in  Forecasting  Retirement 
Needs  and  Retirement  Wealth.  288,  288-294  (Olivia 
S.  Mitchell  et  al.  eds..  University  of  Pennsylvania 
Press  2000). 

">  U.S.  General  Accounting  Office,  "Retiree 
Health  Benefits:  Employer-Sponsored  Benefits  May 
Be  Vulnerable  to  Further  Erosion."  GAO  Doc.  No. 
GAO-01-374,  at  17-18  (May  2001). 

"Anna  M.  Rappaport,  "Postemployment 
Benefits:  Retiree  Health  Challenges  and  Trends— 
2001  and  Beyond,"  in  Compensation  and  Benefits 
Management,  52.  56  (Autumn  2001)  [citing  William 
M.  Mercer,  "Mercer/Foster  Higgins  National  Survey 
of  Employer-Sponsored  Health  Plans  2000"  (New 
York.  N.Y.:  William  M.  Mercer  Inc.  2001). 

"The  Henry  J.  Kaiser  Family  Foundation  ft 
Hewitt  Associates  LLC,  "Kaiser/Hewitt  2002  Retiree 
Health  Survey"  (Menlo  Park.  CA:  The  Henry  J. 
Kaiser  Family  Foundation  and  Hewitt  Associates 
LLC  2002).  This  online  survey,  conducted  between 
July  and  September  2002,  represents  information 
from  435  private  employers  {with  at  least  1000 
employees)  that  currently  offer  retiree  health 
benefits. 

"  Anna  M.  Rappaport,  "FAS  106  and  Strategies 
for  Managing  Retiree  Health  Benefits,"  in 
Compensation  and  Benefits  Management,  37 
(Spring  2001);  Paul  Fronstin.  "Retiree  Health 
Benefits:  Trends  and  Outiook."  EBRI  Issue  Brief  No. 
236  (Employee  Benefit  Research  Institute  Aug. 
2001). 
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reporting,  promulgated  new  rules  for 
retiree  health  accounting,  referred  to  as 
Financial  Accoimting  Standards 
Niunber  106  or  FAS  106.  FAS  106 
requires  employers  to  apportion  the 
costs  of  retiree  health  over  the  working 
lifietime  of  employees  and  to  report 
unfunded  retiree  health  benefit 
liabilities  in  accordance  with  generally 
accepted  accounting  principles 
beginning  with  fiscal  years  after 
December  15,  1992.  Because  "the 
recognition  of  these  liabilities  in 
financial  statements  dramatically 
impacts  a  company's  calculation  of  its 
profits  and  losses,"  '♦  some  companies 
have  said  that  FAS  106  led  to  reductions 
in  reported  income,  thus  creating  an 
incentive  to  reduce  expenditures  for 
employee  benefits  such  as  retiree  health. 

The  Incentive  for  Employers  To  Reduce 
Health  Care  Costs 

As  a  result  of  these  increased  costs 
and  accoimting  changes,  employers 
have  actively  examined  ways  to  reduce 
health  care  costs,  including  by  reducing, 
altering  or  eUminating  retiree  health 
coverage.'^  During  hearings  before  the 
U.S.  House  of  Representative's 
Conunittee  on  Education  and  the 
,  Workforce  in  November  2001,  the 
GAO's  Director  of  Health  Care  Services 
testified  that  only  "one-third  of  large 
employers  and  less  than  10%  of  small 
employers  offer  retiree  health 
benefits."  ^e  The  2001  Mercer/Foster 
Higgins  study  shows  that  the  niunber  of 
employers  with  500  or  more  workers 
who  offer  retiree  health  coverage 
decreased  by  17  percent  between  1993 
and  2001  for  both  pre-  and  post- 
Medicare  eligible  retirees.'^  The  2002 
Kaiser/HRET  survey  similarly  found 
that  a  declining  percentage  of  large 
companies  (those  with  at  least  200 
employees)  offer  retiree  health  benefits; 
only  34  percent  of  such  employers 


X  Paul  Fronstin,  "Retiree  Health  Benefits:  Trends 
and  Outlook."  EBRl  Usue  Brief  No.  236,  at  3 
(Employee  Benefit  Research  Institute  Aug.  2001). 

•*  A  survey  by  THAP!,  Andersen  and  CalPERS 
found  that  both  public  and  private  employers 
considered  controlling  health  care  costs  as  a  top 
business  issue  for  the  next  two  to  three  years. 
THAP!  et  al..  "Productive  Workforce  Survey:  Report 
of  Findings  Private  Employer/Public  Agency" 
(THAP!.  Andersen  and  CalPERS  Aug.  2001);  see 
o7so  Aima  M.  Rappaport,  "Postemployment 
Benefits:  Retiree  Health  Challenges  and  Trends— 
2001  and  Beyond."  in  Compensation  and  Benefits 
Management,  52,  56  (Autumn  2001)  ("Companies 
seeking  to  reduce  costs  are  closely  examining 
retiree  medical  benefits."). 

'"Hearing  Before  the  House  Comm.  on  Education 
and  the  Workforce,  107th  Cong.  (2001)  (statement 
of  William  J.  Scanlon,  Director  of  Health  Care 
Services,  GAO). 

"  William  M.  Mercer.  "Mercer/Foster  Higgins 
National  Survey  of  Employer-Sponsored  Health 
Plans  2001"  (New  York,  NY:  William  M.  Mercer, 
Inc.  2002). 


offered  retiree  health  coverage  in  2002, 
compared  to  66  percent  of  similar 
companies  in  1988.18  Another  survey 
completed  by  Hewitt  Associates  LLC 
estimates  a  15  percent  decline  in  the 
number  of  large  employers  providing 
pre-age  65  retiree  health  coverage 
between  1991  and  2000  and  an  18 
percent  decrease  in  the  number  of  large 
employers  providing  health  benefits  to 
retirees  age  65  or  older  during  the  same 
period.19  The  2002  Kaiser/Hewitt  retiree 
health  study  concluded  that  this  trend 
will  continue,  with  one  in  five  large 
employers  likely  to  eliminate  retiree 
health  coverage  for  future  retirees 
within  the  next  three  years,  ^o 

Of  those  employers  offering  retiree 
health  benefits,  most  are  more  likely  to 
offer  such  benefits  to  early  retirees  and 
not  to  Mediceire-eligible  retirees.  A 
report  issued  by  Kaiser,  HRET  and  The 
Commonwealth  Fimd  (Kaiser/HRET/ 
Commonwealth)  estimates  that  only 
23%  of  employers  with  at  least  200 
workers  offered  retiree  health  benefits  to 
Medicare-age  retirees  in  2001.  This  is  a 
decline  of  more  than  10  percentage 
points  in  a  three-year  period. ^i 

As  the  nimiber  of  employers  offering 
retiree  health  coverage  declines,  so  has 
the  incentive  to  provide  future  retirees 
with  such  coverage.  Unions  report  that 
meaningful  negotiations  about  the 
future  provision  of  employer-sponsored 
retiree  health  benefits  are  becoming 


'•The  Henry  J.  Kaiser  Family  Foimdation  & 
Health  Research  and  Educational  Trust,  "Employer 
Health  Benefits,  2002  Annual  Survey"  (Menlo  Park, 
CA:  The  Henry  ).  Kaissr  Family  Foundation  and 
Health  Research  and  Educational  Trust  2002). 

•'Hewitt  Associates  LLC,  "Trends  in  Retiree 
Health  Plans"  (Lincolnshire,  IL:  Hewitt  Associates 
LLC  2001).  This  conclusion  is  based  on  information 
from  Hewitt  Associates  database  of  1 ,020  large 
employers,  including  85%  of  Fortune  100 
companies  and  57%  of  Fortune  500  companies. 

2"  The  Henry  J.  Kaiser  Family  Foundation  ft 
Hewitt  Associates  LLC,  "Kaiser/Hewitt  2002  Retiree 
Health  Survey"  (Menlo  Park,  CA:  The  Henry  ). 
Kaiser  Family  Foundation  and  Hewitt  Associates 
LLC  2002);  see  also  The  Henry  J.  Kaiser  Family 
Foundation  &  Health  Research  and  Educational 
Trust,  "Employer  Health  Benefits,  2002  Annua] 
Survey"  (Menlo  Park,  CA:  The  Henry  J.  Kaiser 
Family  Foundation  and  Health  Research  and 
Educational  Trust  2002)  (11%  of  large  employers 
predict  they  will  eliminate  retiree  health  benefits 
for  future  retirees). 

"  The  Henry  ).  Kaiser  Family  Foundation  et  al, 
"Erosion  of  Private  Health  Insurance  Coverage  For 
Retirees:  Findings  from  the  2000  and  2001  Retiree 
Health  and  Prescription  Drug  Coverage  Survey" 
(Menlo  Park.  CA:  The  Henry  ).  Kaiser  Family 
Foundation.  Health  Research  and  Educational 
Trust,  and  The  Commonwealth  Fund  2002);  see 
also  The  Henry  J.  Kaiser  Family  Foundation  & 
Health  Research  and  Educational  Trust,  "Employer 
Health  Benefits,  2002  Annual  Survey"  (Menlo  Park, 
CA:  The  Henry  |.  Kaiser  Family  Foundation  and 
Health  Research  and  Educational  Trust  2002)  (96% 
of  employers  with  at  least  200  employees  offer 
health  benefits  to  pre-age  65  retirees,  while  only 
72%  of  large  employers  offra  health  benefits  to 
retirees  age  65  and  above). 


increasingly  futile.  Union 
representatives  have  informed  EEOC 
that  increasing  numbers  of  employers 
have  refused  to  include  retiree  health 
among  the  benefits  to  be  provided  to 
employees.  A  significant  number  of 
employers  have  agreed  to  provide 
retiree  health  only  if  the  benefit 
terminates  when  the  retiree  becomes 
eligible  for  Medicare. 

Alternatives  to  employer-sponsored 
retiree  health  coverage  are  costly,  offier 
fewer  benefits,  and  may  be  limited  in 
availability,  particularly  for  retirees  not 
yet  eligible  for  Medicare.  ^^  Under 
provisions  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985,  29 
U.S.C.  1161  etseq.  (COBRA),  retirees 
under  the  age  of  65  may  be  eligible  for' 
temporary  health  coverage  from  either 
their  spouse's  employer  or  their  former 
employer,  although  the  retiree  may  be 
required  to  pay  the  entire  premium. 
Other  retirees  under  age  65  must  obtain 
coverage  in  the  private  individual    . 
insurance  market,  which  often  is 
prohibitively  expensive  or  provides 
limited  benefits.^s  Those  unable  to 
afford  coverage  in  the  private  insurance 
market  rely  on  public  insurance,  pay  for 
health  care  out  of  pocket,  or  are 
uninsured.  Retirees  age  65  or  older  often 
rely  on  Medicare  as  their  primary  source 
of  health  coverage.  Nonetheless,  many 
retirees  in  this  age  group  rely  on  ^ 
employer-sponsored  benefits  to  cover 
Medicare's  cost-sharing  requirements  or 
gaps  in  Medicare  coverage.  Retirees  who 
do  not  have  access  to  employer- 
sponsored  supplemental  coverage  must 
obtain  private  individual  "Medicare 
supplement"  insurance,  which  can  be 
prohibitively  expensive,  particularly  if 
prescription  drug  coverage  is  desired.^* 
For  these  reasons,  employer-sponsored 
retiree  health  coverage  is  a  valuable 
benefit  for  older  persons  that  should  be 
protected  and  preserved  to  the  greatest 
extent  possible. 


"  U.S.  General  Accounting  Office,  "Retiree 
Health  Benefits:  Employer-Sponsored  Benefits  May 
Be  Vulnerable  to  Further  Erosion,"  GAO  Doc.  No. 
GAO-01-374,  at  20-24  (May  2001). 

"  U.S.  General  Accounting  Office.  "Retiree 
Health  Benefits:  Employer-Sponsored  Benefits  May 
Be  Vulnerable  to  Further  Erosion,"  GAO  Doc.  No. 
GAO-01-374,  at  20-22  (May  2001). 

^*  U.S.  General  Accounting  Office,  "Retiree 
Health  Benefits:  Employer-Sponsored  Benefits  May 
Be  Vulnerable  to  Further  Erosion,"  GAO  Doc.  No. 
GAO-01-374,  at  22-24  (May  2001).  GAO  estimates 
that  Medigap  coverage  costs  an  average  of  $1 ,300 
per  year.  Hearing  Before  the  House  Comm.  on 
Education  and  the  Workforce,  107th  Cong.  (2001) 
(statement  of  William ).  Scanlon,  Director  of  Health 
Care  Services,  GAO). 
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Interplay  Between  the  ADEA  and 
Employer-Sponsored  Retiree  Health 
Benefits 

Section  4  of  the  ADEA  makes  it 
ludawful  for  an  employer  to 
discriminate  against  any  individual 
with  respect  to  "compensation,  terms, 
conditions,  or  privileges  or 
employment,  because  of  such 
individual's  age."  29  U.S.C.  623(a)(1).  In 

1989,  the  Supreme  Court  held  in  Public 
Employees  Retirement  Sys.  of  Ohio  v. 
Betts,  492  U.S.  158, 109  S.  Ct.  256 
(1989),  that  the  ADEA,  nevertheless,  did 
not  prohibit  discrimination  in  employee 
benefits,  such  as  health  insurance.  In 
response  to  the  Supreme  Coiul's 
decision  in  Betts,  Congress  enacted  the 
Older  Workers  Benefit  Protection  Act  of 

1990,  Pub.  L.  No.  101-433,  104  Stat.  978 
(1990)  (OWBPA),  which  amended  the 
ADEA  and  defined  the  term 
"compensation,  terms,  conditions  or 
privileges  of  employment"  in  Section  4 
of  the  Act  as  including  employee 
benefits.  29  U.S.C.  630(1). 

For  many  years  after,  however,  there 
was  little  discussion  about  the  interplay 
between  the  ADEA  and  the  provision  of 
retiree  health  benefits  by  employers. 
Many  employers  reUed  on  legislative 
history  to  the  OWBPA  which  states  that 
the  practice  of  eliminating,  reducing,  or 
altering  employer-sponsored  retiree 
health  benefits  with  Medicare  eligibility 
is  lawful  under  the  ADEA.  Specifically, 
employer^  looked  to  a  joint  "Statement 
of  Managers"  clarifying  several 
proposed  amendments  to  the  OWBPA, 
which  was  entered  into  the 
congressional  records  of  both  the  House 
and  Senate  and  accompanied  the  final 
compromise  bill.  On  the  subject  of 
"retiree  health,"  the  Statement  says: 

_  Kfany  employer-sponsored  retiree  medical 
plans  provide  medical  coverage  for  retirees 
only  until  the  retiree  becomes  eligible  for 
Medicare.  In  many  of  these  cases,  where 
coverage  is  provided  to  retirees  only  until 
they  attain  Medicare  eligibility,  the  value  of 
the  employer-provided  retiree  medical 
benefits  exceeds  the  value  of  the  retiree's 
Medicare  benefits.  Other  employers  provide 
medical  coverage  to  retirees  at  a  relatively 
high  level  until  the  retirees  become  eligible 
for  Medicare  and  at  a  lower  level  thereafter. 
In  many  of  these  cases,  the  value  of  the 
medical  benefits  that  the  retiree  receives 
before  becoming  eligible  for  Medicare 
exceeds  the  total  value  of  the  retiree's 
Medicare  benefits  and  the  medical  benefits 
that  the  employer  provides  after  the  retirees 
attains  Medicare  eligibility.  These  practices 
are  not  prohibited  by  this  substitute. 
Similarly,  nothing  in  this  substitute  should 
be  construed  as  authorizing  a  claim  on  behalf 
of  a  retiree  on  the  basis  that  the  actuarial 
value  of  employer-provided  health  benefits 
available  to  that  retiree  not  yet  eligible  for 
Medicare  is  less  than  the  actuarial  value  of 


the  same  benefits  available  to  a  younger 
retiree. 

Final  Substitute:  Statement  of  Managers, 
136  Cong.  Rec.  S25353  (Sept.  24,  1990); 
136  Cong.  Rec.  H27062  <Oct.  2, 1990). 

In  August  2000,  the  United  States 
Court  of  Appeals  for  the  Third  Circuit 
became  the  first  federal  court  of  appeals 
to  examine  whether  an  employer's 
coordination  of  its  retiree  health  plans 
with  Medicare  eligibility  violated  the 
ADEA.  Erie  County  Retirees  Ass'n  v. 
County  of  Erie,  220  F.3d  193  (3rd  Cir. 
2000).  Prior  to  1992,  Erie  County  offered 
current  employees  and  retirees  separate 
but  similar  traditional  indemnity  health 
insiu-ance  coverage.  Id.  at  196.  In 
February  1998,  however,  in  an  effort  to 
control  escalating  health  benefit  costs, 
the  county  began  to  require  all  eligible 
retirees  over  age  65  to  accept  a 
coordinated  health  care  plan  provided 
through  a  health  maintenance 
organization  (HMO)  and  Medicare. 
Eligible  retirees  had  to  have  Medicare 
Part  B  Medical  Insurance  in  order  to 
participate  in  the  plan.  Id.  at  197. 
Retirees  not  yet  eligible  for  Medicare 
continued  to  be  covered  by  a  traditional 
indemnity  plan  imtil  October  1998 
when  they  were  transferred  to  a  hybrid 
point  of  service  plan  where  each 
insiu-ed  could  select  between  an  HMO 
and  the  traditional  indemnity  option  on 
an  as-needed  basis.  Id.  In  a  class  action 
lawsuit,  the  Medicare-efigible  retirees 
alleged  that  the  coimty  violated  the 
ADEA  by  offering  them  health  insxiranee 
coverage  that  was  inferior  to  that  offered 
to  the  county's  yoimger  retirees.  Id.  at 
193.  In  examining  whether  the  county's 
practice  violated  the  Act,  the  Third 
Circuit  held  that  the  Statement  of 
Managers  language  was  not  controlling 
and  that  the  ADEA  prohibits  an 
employer  from  treating  "retirees 
differendy  with  respect  to  health 
benefits  based  on  Medicare  eligibility," 
imless  the  employer  can  meet  any  of  the 
affirmative  defenses  provided  in  section 
4  of  the  ADEA.  Id.  at  213-14.25  The  one 
affirmative  defense  examined  in  detail 
by  the  Third  Circuit  was  the  equal 


2' The  Commission  submitted  an  amicus  curiae 
brief  in  Erie  County,  asserting,  based  on  the  plain 
language  of  the  ADEA,  that  (1)  retirees  are  covered 
by  the  ADEA  and  (2)  employer  reliance  on 
Medicare  eligibility  in  making  distinctions  in 
employee  benefits  violated  the  ADEA,  unless  the 
employer  satisfied  one  of  the  Act's  specified     ' 
defenses  oi  exemptions.  In  its  October  2000 
Compliance  Manual  Chapter  on  "Employee 
Benefits,"  the  Commission  explicitly  adopted  the 
position  taken  by  the  Third  Circuit  in  Erie  County 
as  its  national  enforcement  policy.  When  the 
Commission  announced  in  August  2001  that  it 
wished  to  further  study  the  relationship  between 
the  ADEA  and  employer-sponsored  retiree  health 
plans,  the  Commission  unanimously  voted  to 
rescind  those  portions  of  its  Compliance  Manual 
that  discussed  the  Erie  County  decision. 


benefit/equal  cost  defense  set  forth  in  29 
U.S.C.  623(f)(2)(B)(i).  The  equal  benefit/ 
equal  cost  defense  has  been  part  of  the 
ADEA's  regulatory  framework  since 
1967.2*  Consistent  with  Congress' 
concern  that  employers  might  not  hire 
older  workers  because  many  employee 
benefits  become  more  costly  with  age, 
Department  of  Labor  and  EEOC 
regulations  interpreted  section  4(f)(2)  of 
the  ADEA  as  permitting  employers  to 
offer  lower  levels  of  certain  employee 
benefits  to  older  workers  as  long  as  the 
benefit  cost  incurred  on  behalf  of  older 
workers  is  no  less  than  that  incurred  for 
younger  workers.  29  CFR  1625.10.  In  the 
OWBPA,  Congress  adopted  this  test  in 
section  4(f)(2)(B)(i)  of  the  ADEA. 
thereby  codifying  the  EEOC's  equal 
benefit/equal  cost  rule. 

In  Erie  County,  the  Third  Circuit 
found  that  the  costs  Medicare  incurs  on 
behalf  of  retirees  over  age  65  cannot  be 
considered  when  evaluating  whether  an 
employer  has  satisfied  the  equal  cost 
prong  and  remanded  the  case  so  the 
district  court  could  determine  whether 
the  coimty  could  nonetheless  meet  the 
equal  benefit/equal  cost  test.  Id.  at  216. 
On  remand,  the  county  conceded  that  it 
could  not  meet  the  equal  cost  prong 
using  the  Third  Circuit's  formulation  of 
the  test.  Erie  County  Retirees  Ass'n  v. 
County  of  Erie,  140  F.  Supp.2d  466,  477 
(W.D.  Pa.  2001).  The  district  court  then 
foimd  that  the  coimty  did  not  provide 
equal  benefits  to  its  retirees  b€K:ause  (1) 
age  65  retirees  were  required  to  pay  a 
greater  portion  of  the  total  cost  of  their  . 
health  insurance  premiums  than 
younger  retirees;  (2)  the  health  plan 
offered  to  older  retirees  did  not  allow 
participants  to  alternate  between 
different  forms  of  coverage,  while  the 
plan  offered  to  younger  retirees  did;  and 
(3)  the  health  plan  for  younger  retirees 
did  not  restrict  participants  to  a 
prescription  drug  formulary,  while  the 
plan  for  older  retirees  did  contain  such 
a  restriction.  Id:  at  475-77. 

Many  benefit  experts  cautioned  that 
the  Erie  County  decision  would 
exacerbate  the  erosion  of  employer- 
sponsored  retiree  health  benefits.^^  The 


» In  Public  Employees  Retirement  Sys.  of  Ohio  v. 
Betts.  492  U.S.  158,  109  S.  Ct.  256  (1989),  the 
Supreme  Court  held  that  the  equal  benefit/equal 
cost  test  did  not  apply  to  the  ADEA.  Congress 
believed  the  test  should  apply,  and  the  regulatory 
equal  benefit/equal  cost  test  was  codified  in  the 
OWBPA. 

"  See  Anna  M.  Rappaport.  "Postemployrnent 
Benefits:  Retiree  Health  Challenges  and  Trends— 
2001  and  Beyond,"  in  Compensation  and  Benefits 
Management.  52,  55  (Autumn  2001)  {Erie  County 
will  force  employers  to  examine  the  application  of 
the  ADEA  to  their  retiree  health  plans  with  "Uttle 
or  no  legal  precedent"};  Paul  Fronstjn,  "Retiree 
Health  BenefiU:  Trends  and  Outlook."  EBRl  Issue 
Brief  No.  236.  at  12-14  (Employee  Benefit  Research 

Continued 
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Erie  County  decision  means,  among 
other  things,  that  an  employer  who 
voluntarily  provides  its  pre-age  65 
retirees  with  a  bridge  to  Medicare  (with 
the  intent  to  terminate  all  employer- 
sponsored  retiree  coverage  at  that  time) 
can  do  so  without  ADEA  implications 
only  if  the  benefits  provided  by  the 
bridge  coverage  are  either  the  same  as  or 
less  generous  than  those  provided  by 
Medicare.  Stated  otherwise,  in  every 
instance  where  employer-provided 
bridge  coverage  exceeds  Medicare 
coverage,  the  employer  would  be 
prevented  by  the  ADEA  from  ending  its 
coverage  when  retirees  become  eUgible 
for  Medicare.  The  Commission  is 
concerned  that  many  employers  will 
respond  to  this  outcome,  given  the 
dramatic  cost  increases  for  retiree  health 
benefits,  not  by  incurring  additional 
costs  for  retiree  benefits  that 
supplement  Medicare,  but  rather  by 
reducing  or  eliminating  health  coverage 
for  retirees  who  are  not  yet  eligible  for 
Medicare. 

In  fact,  this  is  ultimately  what 
happened  in  Erie  County.  In  an  attempt 
to  comply  with  the  court's  ruling,  the 
coimty  transferred  yoimger  retirees  from 
the  hybrid  point  of  service  plan — where 
each  retiree  had  the  ability  to  select 
between  HMO  or  traditional  indemnity 
plan  coverage  on  an  as-needed  basis — 
to  an  HMO  plan  similar  to  that  available 
to  retirees  over  age  65  that  did  not 
provide^uch  an  option.  Erie  County 
Retirees  Ass'n  v.  County  of  Erie,  192  F. 
Supp.2d  369,  372  (W.D.  Pa.  2002).  The 
county  also  required  employees  not  yet 
eligible  for  Medicare  to  pay  a  monthly 
amount  for  such  coverage  equal  to  the 
monthly  amount  of  Medicare  Part  B 
premiums  that  retirees  over  age  65  paid. 
Id.  The  result,  therefore,  is  a  decrease  in 
health  benefits  for  retirees  generally; 
older  retirees  receive  no  better  health 
benefits,  while  yoimger  retirees  must 
pay  more  for  health  benefits  that  offer 
fewer  chqices. 

Alternative  Proposals 

In  considering  the  proper  regulatory 
approach,  EEOC  closely  examined 
whether  it  would  be  possible  to  apply 
the  equal  benefit/equal  cost  test  in  its 
regulations  to  the  practice  of 
coordinating  employer-sponsored 
retiree  heallii  benefits  with  Medicare  or 
a  State-sponsored  retiree  health  benefits 
program.  The  Commission  evaluated 
various  proposals  that  would  have 
allowed  employers  to  take  the  cost  of 
Medicare  into  accoimt  when  assessing 


Institute  Aug.  2001)  ("because  of  the  legal  and  cost 
concerns  raised  by  the  Brie  County  decision, 
(employers]  are  more  likely  to  cut  back  on  benefits 
for  early  retirees"  or  eliminate  retiree  health 
benefits). , 


whether  they  satisfied  the  equal  cost 
test.  The  Commission  also  considered 
the  feasibility  of  implementing 
regulations  under  the  ADEA  that  would 
require  employers  to  adopt  or  maintain 
benefits  programs  that  supplement 
Medicare  in  order  to  satisfy  the  equal 
benefits  test. 

After  extensive  study,  however,  it 
does  not  appear  that  retiree  health  costs 
or  benefits  can  be  reasonably  quantified 
in  a  regulation.  Unlike  valuation  of  costs 
associated  with  life  insurance  or  long- 
term  disability  benefits,  calculating 
retiree  health  costs  is  complex  due  to 
the  multitude  of  variables,  including 
types  of  plans,  levels  and  types  of 
coverage,  deductibles,  and  geographical 
areas  covered.  In  addition,  2bie 
subjective  nature  of  some  health 
benefits,  such  as  a  greater  choice  in 
providers,  makes  any  such  valuation 
more  complicated. 

Even  allowing  an  employer  to  take 
into  accoimt  the  "cost"  of  Medicare  is 
problematic  because  the  government's 
cost  to  provide  Medicare  services  does 
not  reflect  what  similar  benefits  would 
cost  an  employer  in  the  marketplace. 
Nor  can  an  employer's  Medicare  tax 
obligation,  pursuant  to  the  Federal 
Insurance  Contributions  Act,  26  U.S.C. 
3101  et  seq.  (nCA),  be  considered  the 
"cost"  of  any  specific  retiree's  Medicare 
benefits  inasmuch  as  most  retirees  have 
been  employed  by  multiple  employers 
over  the  course  of  their  careers  and 
employer  FICA  contributions  are  paid 
into  a  general  Medicare  fund  that  is  not 
employee-specific.  Additionally,  the 
fact  that  employees  themselves  pay  for 
a  portion  of  the  cost  of  Medicare  further 
complicates  cost  valuation. 

The  Commission  therefore  believes 
that  quantifying  the  cost  to  employers  of 
post-Medicare  retiree  health  benefits 
under  any  formulation  of  the  equal  cost 
test  would  not  be  practicable.  This  is 
particularly  true  for  employers  who 
maintain  multiple  plans  for  different 
categories  of  employees.  Even  for 
employers  with  only  one  plan,  the 
variability  in  health  claims  data  from 
year  to  year  can  be  great.  As  a  result, 
calculating  retiree  health  benefit 
expenses  would  be  cost  prohibitive  for 
many  employers.  Thus,  even  if  it  were 
possible  to  capture  the  myriad  of 
complexities  involved  in  a  retiree  health 
cost  analysis  in  a  regulation,  the 
likelihood  is  that  far  too  many 
employers  might  simply  reduce  or 
eliminate  existing  retiree  health  benefit 
plans  instead  of  attempting  to  comply 
with  such  a  regulation. 

Further  complicating  compliance 
with  many  of  the  alternative  proposals 
considered  by  the  Commission  is  the 
fact  that  employers  do  not  have  the 


same  flexibility  in  designing  retiree 
health  benefit  programs  as  they  do  when 
designing  other  types  of  retirement 
benefit  programs,  such  as  cash-based 
retirement  incentives.  For  example, 
providing  supplemental  health  benefits 
to  retirees  who  are  eligible  for  Medicare 
may  require  that  the  employer  obtain 
and  adininister  a  separate  policy  just  for 
that  coverage.  Many  employers  are 
unable  or  unwilling  to  bear  such  a 
burden.  Instead,  if  faced  with  such  a 
choice,  employers  are  more  likely  to 
simply  eliminate  retiree  health  coverage 
altogether — for  retirees  under  and  over 
age  65.  Furthermore,  future  changes  in 
the  private  health  insurance  market  or 
in  Medicare  likely  would  necessitate 
further  regulatory  action  were  the 
Conunission  to  adopt  many  of  the 
alternative  proposals  considered.  The 
Commission  does  not  believe  that  it  is 
possible  to  apply  the  equal  benefit/equal 
cost  test,  or  a  variant  of  that  rule,  to  the 
rapidly  changing  landscape  of  retiree 
health  care. 

The  Commission  therefore  believes 
that  application  of  the  equal  cost/equal 
benefit  rule,  or  a  variant  of  that  rule,  to 
the  practice  of  coordinating  retiree 
health  benefits  with  Medicare  or  a  State- 
sponsored  retiree  health  benefits 
program  would  not  allow  employers  to 
readily  and  cost-efficiently  determine 
which  practices  are,  and  are  not, 
permissible  and  therefore  would  not 
fully  alleviate  employers'  concerns 
about  offering  retiree  health  benefits, 
is  clear  that  small  and  medium-sized 
employers,  and  those  unable  to  hire 
sophisticated  employee  benefit 
professionals,  would  be  most  affected  by 
a  complicated  rule.  In  light  of  the  other 
factors  affecting  an  employer's  decision 
to  provide  retiree  healUi  benefits,  the 
Commission  believes  that  the  current 
regulatory  framework  of  the  ADEA  does 
not  provide  a  sufficient  safe  harbor  to 
protect  and  preserve  the  important 
employer  practice  of  providing  health 
coverage  for  retirees. 

This  lack  of  regulatory  protection  may 
cause  a  class  of  people — retirees  not  yet 
65 — to  be  left  without  any  health 
insurance.  It  also  may  contribute  to  the 
loss  of  valuable  employer-sponsored 
coverage  that  supplements  Medicare  for 
retirees  age  65  and  over.  Because  almost 
60%  of  retirees  between  the  ages  of  55 
to  64  rely  on  employer-sponsored  health 
coverage  as  their  primary  source  of 
health  coverage,^^  and  about  one-third 


It 


^0  Hearing  Before  the  House  Conun.  on  Education 
and  the  Workforce.  107th  Cong.  (2001)  (statement 
of  William  J.  Scanlon,  Director  of  Health  Care 
Services.  CAO).  Of  the  56.8%  of  retirees  covered  by 
employer-sponsored  health  coverage  in  1999, 
36.3%  were  covered  in  their  own  name  and  20.5% 
received  health  benefits  through  a  spouse.  Paul 
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of  retirees  over  age  65  rely  on  employer- 
provided  retiree  health  plans  to 
supplement  Medicare,^^  the 
Commission  believes  that  such  a  result 
is  contrary  to  the  public  interest  and 
necessitates  regulatory  action. 

The  Commission's  Proposed  Exemption 

When  enacting  the  ADEA,  Congress 
recognized  that  enforcement  of  the  Act 
required  a  case-by-case  examination  of 
employment  practices.^"  In  light  of  this 
recognition,  Congress  authorized  the 
Commission  to  "estabhsh  such 
reasonable  exemptions  to  and  from  any 
or  all  provisions  of  [the  Act]  as  it  may 
find  necessary  and  proper  in  the  public 
interest."  29  U.S.C.  628.  Pursuant  to  that 
authority,  the  Conunission  proposes  a 
narrowly  drawn  exemption  that  permits 
the  practice  of  coordinating  employer- 
provided  retiree  health  coverage  with 
eligibility  for  Medicare  or  a  State- 
sponsored  retiree  health  benefits 
program  and  shows  due  regard  for  the 
remedial  piuposes  of  the  ADEA.  Section 
2(b)  of  the  Act  firmly  establishes  the 
goal  of  "encouraging  employers  and 
workers  [to)  find  ways  of  meeting 
problems  arising  from  the  impact  of  age 
on  employment."  29  U.S.C.  621(b). 
Unrestricted  coordination  of  employer- 
sponsored  retiree  health  benefits  with 
Medicare  or  a  State-Sponsored  health 
benefits  program  permits  employers  to 
provide  a  valuable  benefit  to  early 
retirees  who  otherwise  might  not  be  able 
to  afford  health  insurance  coverage  and 
allows  employers  to  provide  valuable 
supplemental  health  benefits  to  retirees 
who  are  eligible  for  Medicare. 

The  proposed  exemption  shows  due 
regard  for  the  Act's  prohibition  against 
arbitrary  age  discrimination  in 
employment — a  central  concern  of 
Congress  when  it  enacted  the  ADEA. 
The  exemption  also  is  consistent  with 
the  Act's  purpose  of  promoting  the 
employment  of  older  persons  and  is  in 
accord  with  the  Statement  of  Managers. 
See  Final  Substitute:  Statement  of 
Managers,  136  Cong.  Rec.  25353  (Sept. 
24, 1990);  126  Cong.  Rec.  H.27062  (Oct. 
2, 1990).3i  Therefore,  the  Commission 
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Fronstin.  "Retiree  Health  Benefits:  Trends  and 
Outlook,"  EBRI  Issue  Brief  No.  236,  at  6-7 
(Employee  Benefit  Research  Institute  Aug.  2001). 

'8  The  Henry  J.  Kaiser  Family  Foundation  et  al.. 
"Erosion  of  Private  Health  Insurance  Coverage  For 
Retirees:  Findings  from  the  20C0  and  2001  Retiree 
Health  and  Prescription  Drug  Coverage  Survey,"  at 
iv  (Menlo  Park,  CA:  The  Henry  J.  Kaiser  Family 
Foundation,  Health  and  Research  Educational  Trust 
and  The  Commonwealth  Fund  April  2002). 

30H.R.  Rep.  No.  90-805  (1967),  reprinted  in  1967 
U.S.CQA.N.  2213:  S.  Rep.  90-723  (1967). 

3'  While  the  Third  Circuit  in  Erie  County  did  not 
find  the  Statement  of  Managers  controlling,  the 
Commission,  in  the  exercise  of  its  exemption 
authority,  is  free  to  take  a  broader  look  at  the 
legislative  record  in  determining  whether  the 


believes  that  the  remedial  purposes  of 
the  Act  will  be  better  served  by  allowing 
employers  to  coordinate  retiree  health 
benefits  with  Medicare  or  a  State- 
sponsored  retiree  health  benefits 
program. 

EfiBect  of  Exemption 

As  with  any  exemption  frtjm  remedial 
legislation,  the  proposal  is  a  narrow 
exemption  from  the  prohibitions  of  the 
ADEA.  The  exemption  permits 
employee  benefit  plans  to  lawfully 
provide  health  benefits  for  retired 
participants  that  are  altered,  reduced  or 
eliminated  when  the  participant  is 
eligible  for  Medicare  health  benefits  or 
for  health  benefits  under  a  State- 
sponsored  retiree  health  benefits 
program.  No  other  aspects  of  ADEA 
coverage  or  benefits  other  than  retiree 
health  benefits  are  affected  by  this 
exemption. 

The  proposed  exemption  would 
become  effective  on  the  date  of 
publication  of  a  final  rule  in  the  Federal 
Register.  It  is  intended  that  the 
exemption  shall  apply  to  existing,  as 
well  as  newly  created,  employer- 
provided  retiree  health  benefit  plans.  As 
the  Appendix  to  the  proposed 
exemption  indicates,  it  also  is  intended 
that  the  exemption  shall  apply  to 
dependent  and/or  spousal  health 
benefits  that  are  included  as  part  of  the 
health  benefits  provided  to  retired 
participants.  However,  dependent  and/  ' 
or  spousal  benefitsneed  not  be  identical 
to  the  health  benefits  provided  for 
retired  participants.  Consequently, 
dependent  and/or  spousal  benefits  may 
be  altered,  reduced  or  eliminated 
pursuant  to  the  exemption  whether  or 
not  the  health  benefits  provided  for 
retired  participants  are  similarly  altered, 
reduced  or  eliminated. 

Additional  Amendments 

In  addition  to  the  proposed 
exemption  discussed  above,  the 
Commission  proposes  to  redesignate 
subpart  C  of  part  1627  as  subpart  C  of 
part  1625  of  Chapter  XIV  of  Title  29  of 
the  Code  of  Federal  of  Regulations. 
Subpart  C  of  part  1627  currently 
includes  two  sections.  The  first,  which 
will  be  redesignated  as  section  1625.30, 
outlines  procedures  by  which  the 
Commission  may  exercise  its  exemption 
authority  imder  Section  9  of  the  ADEA. 
The  second,  redesignated  as  section 
1625.31,  explains  the  parameters  of  an 
already  existing  exemption  for  special 
emplojrment  programs.  Redesignation 
does  not  edter  either  the  procedures  by 


proposed  exemption  is  consistent  with  the  Act's 
purpose  of  promoting  the  employment  of  older 
persons.  The  Statement  of  Managers  strongly 
suggests  that  it  is. 


which  the  Commission  may  exercise  its 
exemption  authority  under  Section  9  of 
the  ADEA  or  the  Special  Employment 
Programs  exemption. 

Comments 

The  Commission  invites  comments  on 
this  proposed  exemption  trom  all 
interested  parties,  including  employee 
rights  organizations,  labor  unions, 
employers,  benefits  groups,  actuaries, 
and  state  and  local  governments.  In 
particidar,  the  Commission  would 
welcome  comments  on  other  types  of 
government-sponsored  retiree  health 
benefit  programs,  including  state  and 
local  government  retiree  health  plans, 
that  are  comparable  to  Medicare. 

In  proposing  this  exemption,  the 
Commission  coordinated  with  other 
federal  agencies  in  accord  with 
Executive  Order  12067,  and 
incorporated,  where  appropriate,  agency 
comments  in  the  proposal. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

The  proposed  rule  has  been  drafted 
and  reviewed  in  accordance  with 
Executive  Order  12866,  section  1(b), 
Principles  of  Regulation.  This  rule  is 
considered  a  "significant  regulatory 
action"  under  section  3(f)(4)  of  that 
Order  and  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB).  The 
Commission  does  not  believe  that  the 
proposed  exemption  will  have  a 
significant  impact  on  small  business 
entities  imder  the  Regulatory  Flexibility 
Act  because  it  imposes  no  economic  or 
reporting  burdens  on  such  firms. 

The  ADEA  applies  to  all  employers 
vdth  at  least  20  employees.  29  U.S.C. 
630(b).  The  Act  prohibits  covered 
employers  from  discriminating  in 
employment  against  any  individual  who 
is  at  least  40  years  of  age.  29  U.S.C.  623, 
631.  The  Bureau  of  Labor  Statistics 
estimates  that  there  are  74,347,000 
individuals  in  the  U.S.  labor  force  that 
are  age  40  or  above.^^  According  to 
Census  Bureau  information, 
approximately  1,976,216  establishments 
employed  20  or  more  employees  in 
2000.33 

The  proposed  exemption  would  apply 
to  all  covered  employers  who  provide 
health  benefits  to  their  retirees.  In  2001, 
the  GAO  concluded  that  about  one-third 
of  large  employers  and  less  than  10%  of 
small  employers  provided  such  benefits 
to  current  retirees. 3«  According  to  the 


'2  Bureau  of  Labor  Statistics,  U.S.  Department  of 
Labor,  Cxurent  Population  Survey  (April  2003). 

^^Census  Bureau,  U.S.  Department  of  Commerce, 
Statistics  of  U.S.  Businesses  (2000). 

'♦  Hearing  Before  the  House  Comm.  on  Education  ■ 
and  the  Workforce,  107th  Cong.  (2001)  (statement 
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GAO,  in  1999,  such  employer-sponsored 
health  plans  were  relied  on  by  10 
million  retired  individuals  aged  55  and 
over  as  either  their  primary  source  of 
coverage  or  a  supplement  to  Medicare 
coverage.  35 

The  proposal — which  exempts  certain 
practices  from  regulation — will 
decrease,  not  increase,  costs  to  covered 
employers  by  reducing  the  risks  of 
liability  for  noncompliance  with  the 
statute.  When  the  Third  Circuit  held 
that  the  practice  of  coordinating  retiree 
health  benefits  with  Medicare  eligibility 
was  unlawful  unless  an  employer  could 
meet  the  equal  benefit/equd:  cost  test, 
there  was  widespread  concern  that 
employers  who  currently  provide  such 
retiree  health  benefits  would  either  have 
to  provide  greater  benefits  to  older 
retirees  or  reduce  benefits  for  younger 
retirees  to  comply.  The  Commission 
believes  that,  if  required  to  make  a 
choice  between  paying  more  or  less  to 
comply  with  the  ADEA,  many 
employers  will  choose  to  pay  less  by 
reducing  or  eliminating  health  coverage 
for  retirees  who  are  not  yet  eligible  for 
Medicare.  This  result  is  particularly 
likely  given  the  rising  costs  of  health 
care  in  general.  The  proposed 
exemption  seeks  to  eliminate  this 
incentive  by  making  clear  that  the 
ADEA  permits  employers  to  freely 
coordinate  the  provision  of  retiree 
health  benefits  with  Medicare 
eligibility.  This  approach  also  benefits 
the  significant  number  of  employees 
who  rely  on  employer-sponsored  retiree 
health  coverage  and  otherwise  would 
have  to  obtain  retiree  health  coverage  in 
the  private  individual  marketplace  at 
substantial  personal  expense. 

The  proposed  exemption  has  no 
reporting  requirements.  A  major 
concern  regarding  the  inequitable 
impact  of  regulation  on  small  firms  is 
that  reporting  and  accompanying  record 
keeping  requirements  can  be  as  costly  to 
smaller  firms  as  large  ones.  The  absence 
of  reporting  requirements  eliminates 
this  concern. 

It  is  not  likely  that  the  proposed 
regulation  will  disrupt  the  efficient 
functioning  of  the  economy  and  private 
market  forces.  Until  recently,  when 
structuring  retiree  health  benefits,  many 
employers  relied  on  legislative  history 
to  the  OWBPA  which  states  that  the 
practice  of  eliminating,  reducing,  or 
altering  employer-sponsored  retiree 
health  benefits  with  Medicare  eligibility 
is  lawful  under  the  ADEA.  The 


of  William  J.  ScanloQ,  Director  of  Health  Care 
Services,  GAO). 

"U.S.  General  Accounting  Office,  "Retiree 
Health  Benefits:  Employer-SDonsored  Benefits  May 
Be  Vulnerable  to  Further  Erosion, "  GAO  Doc.  No 
GAO-01-374,  at  1  (May  2001). 


proposed  regulation  permits  the  practice 
of  unrestricted  coordination  of  retiree 
health  benefits  with  Medicare  eligibility 
to  continue. 

Under  other  proposals  considered  by 
the  Commission,  many  employers 
would  have  been  forced  to  discontinue 
retiree  health  coverage  if  they  could  not 
afford  the  required  actuarial  analysis.  It 
is  clear  that  small  and  medium-sized 
employers,  and  those  imable  to  hire 
sophisticated  employee  benefit 
professionals,  would  be  most  affected  by 
a  complicated  rule.  Larger  employers 
who  maintain  multiple  plans  for 
different  categories  of  employees  also 
would  face  significant  expense 
complying  with  alternative  proposals. 
Even  for  employers  with  only  one  plan, 
the  variability  in  health  claims  data 
from  year  to  year  can  be  great.  As  a 
result,  calcidating  retiree  health  benefit 
expenses  imder  alternative  proposals 
considered  by  the  Commission  would 
have  been  cost  prohibitive  for  many 
employers. 

List  of  Subjects 

29  CFR  Part  1625 

Advertising,  Aged,  Employee  benefit 
plans,  Equal  emplo)rment  opportunity, 
Retirement. 

29  CFR  Part  1627 

Aged,  Equal  employment  opportunity. 
Reporting  and  recordkeeping 
requirements. 

For  the  Commission. 
Can  M.  Dominguez, 
Chair. 

For  the  reasons  discussed  in  the 
preamble,  the  Equal  Employment 
Opportimity  Conmiission  proposes  to 
amend  29  CFR  chapter  XIV  as  follows: 

PART  1627— RECORDS  TO  BE  MADE 
OR  KEPT  RELATING  TO  AGE: 
NOTICES  TO  BE  POSTED 

1.  Revise  the  heading  of  Part  1627  to 
read  as  set  forth  above. 

2.  The  authority  citation  for  29  CFR 
Part  1627  shall  continue  to  read  as 
follows: 

Authority:  Sec.  7,  81  Stat.  604;  29  U.S.C. 
626;  sec.  11.  52  Stat.  1066,  29  U.S.C.  211;  sec. 
12,  29  U.S.C.  631.  Pub  L.  99-592. 100  Stat. 
3342;  sec.  2,  Reorg.  Plan  No.  1  of  1978,  43 
FR  19807. 

3.  In  §  1627.1,  remove  paragraph  (b) 
and  redesi^ate  paragraph  (c)  as  new 
paragraph  (b). 

4.  In  Part  1627,  redesignate  Subpart  C 
and  sections  1627.15  and  1627.16  as 
Subpart  C  of  Part  1625  and  sections 
1625.30  and  1625.31,  respectively. 


PART  1625— AGE  DISCRIMINATION  IN 
EMPLOYMENT  ACT 

5.  The  authority  citation  for  29  CFR 
Part  1625  is  revised  to  read  as  follows: 

Authority:  81  Stat.  602;  29  U.S.C.  621;  5 
U.S.C.  301;  Secretary's  Order  No.  10-68; 
Secretary's  Order  No.  11-68;  Sec.  9,  81  Stat. 
605;  29  U.S.C.  628;  sec.  12,  29  U.S.C.  631. 
Pub.  L.  99-592,  100  Stat.  3342;  sec.  2,  Reorg. 
Plan  No.  1  of  1978,  43  FR  19807. 

6.  In  newly  redesignated  Subpart  C  of 
Part  1625,  revise  the  heading  of  newly    - 
redesignated  §  1625.31  and  the  first 
sentence  of  paragraph  (a)  to  read  as 
follows: 

§  1 625.31    Special  employment  programs. 

(a)  Pursuant  to  the  authority 
contained  in  section  9  of  the  Act  and  in 
accordance  with  the  procedure  provided 
therein  and  in  §  1625.30(b)  of  this  part, 
it  has  been  found  necessary  and  proper 
in  the  public  interest  to  exempt  from  all 
prohibitions  of  the  Act  all  activities  and 
programs  under  Federal  contracts  or 
grants,  or  carried  out  by  the  public 
employment  services  of  the  several 
States,  designed  exclusively  to  provide 
employment  for,  or  to  encourage  the 
employment  of,  persons  with  special 
emplojnment  problems,  including 
employment  activities  and  programs 
under  the  Manpower  Development  and 
Training  Act  of  1962,  Public  Uw  No. 
87-415,  76  Stat.  23  (1962),  as  amended, 
and  the  Economic  Opportunity  Act  of 
1964,  Public  Law  No.  88-452,  78  Stat. 
508  (1964),  as  amended,  for  persons 
among  the  long-term  unemployed, 
handicapped,  members  of  minority 
groups,  older  workers,  or  youth.  *  *  * 
***** 

7.  Add  section  1625.32  to  Subpart  C 
of  Part  1625  to  read  as  follows: 

§1625.32    Coordination  of  retiree  health 
benefits  with  Medicare  and  State  health 
benefits. 

(a)  Definitions.  (1)  Employee  benefit 
plan  means  an  employee  benefit  plan  as 
defined  in  29  U.S.C.  1002(3). 

(2)  Medicare  means  the  health 
insurance  program  available  pursuant  to 
Title  XVni  of  the  Social  Security  Act,  42 
U.S.C.  1395  etseg. 

(3)  Compamble  State  health  benefit 
plan  means  a  State-sponsored  health 
benefit  plan  that,  like  Medicare, 
provides  retired  participants  who  have 
attained  a  minimum  age  with  health 
benefits,  whether  or  not  the  type, 
amoimt  or  value  of  those  benefits  are 
equivalent  te  the  type,  amoimt  or  value 
of  the  health  benefits  provided  imder 
Medicare. 

(b)  Exemption.  Some  employee 
benefit  plans  provide  health  benefits  for 
retired  participants  that  are  altered, 
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reduced  or  eliminated  when  the 
participant  is  eligible  for  Medicare 
health  benefits  or  for  health  benefits 
under  a  comparable  State  health  benefit 
plan.  Pursuant  to  the  authority 
contained  in  section  9  of  the  Act.  and 
in  accordance  with  the  procedures 
provided  therein  and  in  §  1625.30(b)  of 
this  part,  it  is  hereby  foiuid  necessary 
and  proper  in  the  public  interest  to 
exempt  from  all  prohibitions  of  tl;ie  Act 
such  coordination  of  retiree  health 
benefits  with  Medicare  or  a  comparable 
State  health  benefit  plan. 

(c)  Scope  of  exemption.  This 
exemption  shall  be  narrowly  construed. 
It  does  not  apply  to  the  use  of  eligibility 
for  Medicare  or  a  comparable  State 
health  benefit  plan  in  coimection  with 
any  act,  practice  or  benefit  of 
employment  not  specified  in  paragraph 
(b)  of  this  section.  Nor  does  it  apply  to 
the  use  of  the  age  of  eligibility  for 
Medicare  or  a  comparable  State  health 
benefit  plan  in  connection  with  any  act, 
practice  or  benefit  of  employment  not 
specified  in  paragraph  (b)  of  this 
section. 

Appendix  to  §  1625.32 — Questions  and 
Answers  Regarding  Coordination  of 
Retiree  Health  Benefits  with  Medicare 
and  State  Health  Benefiits 

Ql.  Why  is  the  Commission  issuing  an 
exemption  from  the  Act? 

Al.  The  Commission  recognizes  that  while 
employers  are  under  no  legal  obligation  to 
offer  retiree  health  benefits,  some  employers 
choose  to  do  so  in  order  to  maintain  a 
competitive  advantage  in  the  marketplace — 
using  these  and  other  benefits  to  attract  and 
retain  the  best  talent  available  to  work  for 
their  organizations.  Further,  retiree  health 
benefits  clearly  benefit  workers,  allowing 
such  individuals  to  acquire  affordable  health 
insurance  coverage  at  a  time  when  private 
health  insiu-ance  coverage  might  otherwise  be 
cost  prohibitive.  The  Commission  believes 
that  it  is  in  the  best  interest  of  both 
employers  and  employees  for  the 
Commission  to  pursue  a  policy  that  permits 
employers  to  offer  these  benefits  to  the 
greatest  extent  possible. 

Q2.  Does  the  exemption  mean  that  the  Act 
no  longer  applies  to  retirees? 

A2.  No.  Only  the  practice  of  coordinating 
retiree  health  benefits  with  Medicare  (or  a 
comparable  State  health  benefit  plan)  as 
specified  in  paragraph  (b)  of  this  section  is 
exempt  from  the  Act.  In  all  other  contexts, 
the  Act  continues  to  apply  to  retirees  to  the 
same  extent  that  it  did  prior  to  the  issuance 
of  this  section. 

Q3.  May  employers  continue  to  offer 
"Medicare  carve-out  plans"  that  deduct  from 
the  health  benefits  provided  to  Medicare- 
eligible  retirees  those  health  benefits  that 
Medicare  provides,  while  continuing  to 
provide  to  Medicare-eligible  retirees  those 
health  benefits  that  Medicare  does  not 
provide? 

A3.  Yes.  Employers  may  continue  to  offer 
such  "carve-out  plans'and  make  Medicare 


the  primary  payer  of  health  benefits  for 
Medicare-eligible  retirees.  Employers  may 
also  continue  to  offer  "carve-out  plans"  to 
those  retirees  eligible  for  health  benefits 
pursuant  to  a  comparable  State  health  benefit 
plan  and  make  the  comparable  State  health 
plan  the  primary  payer  of  health  benefits  for 
these  State-eligible  retirees. 

Q4.  Does  the  exemption  also  apply  to 
dependent  and/or  spousal  health  benefits 
that  are  included  as  part  of  the  health 
benefits  provided  for  retired  participants? 

A4.  Yes.  Because  dependent  and/or 
spousal  health  benefits  are  benefits  provided 
to  the  retired  participant,  the  exemption 
applies  to  these  benefits,  just  as  it  does  to  the 
health  benefits  for  the  retired  participant. 
However,  dependent  and/or  spousal  benefits 
need  not  be  identical  to  the  health  benefits 
provided  for  retired  participants. 
Consequently,  dependent  and/or  spousal 
benefits  may  be  altered,  reduced  or 
eliminated  pursuant  to  the  exemption 
whether  or  not  the  health  benefits  provided 
for  retired  participants  are  similarly  altered, 
reduced  or  eliminated. 

Q5.  Does  the  exemption  permit  employers 
to  use  Medicate  (or  comparable  State  health 
benefit  plan)  eligibility,  or  the  age  of 
Medicare  eligibUity  (or  the  age  of  eligibility 
for  a  comparable  State  health  benefit  plan)  as 
a  basis  for  other  acts,  practices  or  decisions 
regarding  retirees? 

A5.  No.  Employer  use  of  Medicare  (or 
comparable  State  health  benefit  plan) 
eligibility  or  the  age  of  Medicare  eligibility 
(or  the  age  oi  eligibility  for  a  comparable 
State  health  benefit  plan)  in  a  manner  other 
than  as  specified  in  paragraph  (b)  of  this 
section  likely  would  be  considered  reliance 
upon  an  age-defined  factor.  Reliance  upon  an 
age-defined  factor  in  making  distinctions  in 
employee  benefits  violates  the  Act,  unless  the 
employer  satisfies  one  of  the  Act's  specified 
defenses  or  exemptions. 

Q6.  Does  the  exemption  apply  to  existing, 
as  well  as  to  newly  created,  employee  benefit 
plans? 

A6.  Yes.  The  exemption  applies  to  all 
retiree  health  benefits  that  coordinate  with 
Medicare  (or  a  comparable  State  health 
benefit  plan)  as  specified  in  paragraph  (b)  of 
this  section,  whether  those  benefits  are 
provided  for  in  an  existing  or  newly  created 
employee  benefit  plan. 

Q7.  Does  the  exemption  apply  to  health 
benefits  that  are  provided  to  ciurent 
employees  who  are  at  or  over  the  age  of 
Medicare  eligibility  (or  the  age  of  eligibility 
for  a  comparable  State  health  benefit  plan)? 

A7.  No.  The  exemption  applies  only  to 
retiree  health  benefits,  not  to  health  benefits 
that  are  provided  to  current  employees.  Thus, 
health  benefits  for  current  employees  must  be 
provided  in  a  manner  that  comports  with  the 
requirements  of  the  Act.  Moreover,  under  the 
laws  governing  the  Medicare  program,  an 
employer  must  offer  to  current  employees 
who  are  at  or  over  the  age  of  Medicare 
eligibility  the  same  health  benefits,  under  the 
same  conditions,  that  it  offers  to  any  current 
employee  under  the  age  of  Medicare 
eligibility. 

[FR  Doc.  03-17738  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  6570-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030409061-3081-01;  1.0. 
0321 03B] 

RIN  0648-AQ72 

Fisheries  of  the  Northeastern  United 
States;  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
Provisions;  Northeast  (NE) 
Multispecies  Fishery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

action:  Withdrawal  of  a  portion  of  a 
proposed  rule. 


SUMMARY:  NMFS  v«thdraws  a  portion  of 
a  proposed  emergency  rule,  published 
on  April  24,  2003,  which  proposed 
continuation  of  NE  multispecies 
management  measures  implemented  on 
August  1,  2002,  and  DAS  Leasing 
I*rogram  (Program).  NMFS  will  not 
implement  that  portion  of  the  proposed 
emergency  rule  that  proposed  the 
Program. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Warren,  Fishery  Policy  Analyst, 
(978)  281-9347,  fax  (978)  281-9135,  e- 
mail  Thomas.Warren@noaa.gov. 
SUPPI.EMENTARY  INFORMATUN: 

Baclcground 

On  August  1,  2002,  NMFS  published 
an  interim  final  rule  (67  FR  50292), 
which  implemented  the  Settlement 
Agreement  in  Conservation  Law 
Foundation,  et  al.  v.  Evans,  et  al.  Civil 
No.  00-1134  P.D.C.).  The  August  1, 
2002,  interim  final  rule  was  in  response 
to  a  Remedial  Order  issued  on  May  23, 
2002,  by  the  U.S.  Distiict  Court  for  the 
District  of  Coliunbia  (Court).  Piusuant  to 
the  Court's  Remedial  Order,  the 
measures  implemented  in  the  August  1, 
2002,  interim  final  rule  are  expected  to 
remain  in  place  until  implementation  of 
Amendment  13  to  the  NE  Multispecies 
Fishery  Management  Plan  (FMP). 
Because  the  Court  granted  an  extension 
of  the  Amendment  13  implementation 
date  until  May  1,  2004,  and  because  the 
August  1,  2002.  interim  final  rule  was 
to  expire  on  July  27,  2003.  NMFS 
published  a  proposed  emergency  rule 
on  April  24,  2003,  (68  FR  20096)  that 
would  continue  the  cturent  measures 
imtil  implementation  of  Amendment  13. 

In  addition  to  continuing  the 
management  measiues  that  were  first 
implemented  on  August  1,  2002.  (as 
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specified  in  the  Settlement  Agreement), 
the  proposed  emergency  rule  included 
measures  to  implement  a  DAS  Leasing 
Program  under  its  emergency  action 
authority  (section  305(c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  and 
62  FR  44421,  August  21.  1997)  in  order 
to  mitigate  the  potential  harm  resulting 
from  the  continuation  of  the  August  1, 
2002,  interim  final  rule  measures.  The 
April  24,  2003,  proposed  emergency 
rule  specified  a  Program  that  would 
have  allowed  limited  access  NE 
multispecies  vessels  to  lease  their  NE 
multispecies  DAS.  The  intent  of  the 
Program  was  to  alleviate  some  of  the 
negative  economic  and  social  impacts 
that  may  result  from  the  reduced  DAS 
allocations  that  will  continue  as  a  result 
of  implementation  of  the  final 
emergency  rule.  The  Program  was 
designed  to  maintain  conservation 
neutrality,  i.e.,  to  maintain  groundfish 
fishing  effort  close  to  the  level  that 
would  be  fished  under  the  ciurent 
management  measiu^s  in  the  absence  of 
the  Program.  The  impetus  for  the 
Program  was  a  request  by  the  New 
England  Fishery  Management  Council 
(Council)  on  May  20,  2002,  that  NMFS 
implement  a  DAS  leasing  program,  on  a 
permanent  basis,  through  the  most 
expedient  mechanism.  The  Council, 
which  is  considering  such  a  Program  to 
be  implemented  on  a  permanent  basis  in 
Amendment  13,  reiterated  this  request 
to  NMFS  on  December  19,  2002. 
Additional  information  regarding  the 
proposed  Program  measures  appears  in 
the  preamble  of  the  April  24,  2003, 
proposed  emergency  rule  and  is  not 
repeated  here. 

Due  to  the  newness  and  potential 
controversiality  of  the  DAS  Leasing 
Program  and  its  implications,  NMFS 
published  a  notice  in  the  Federal 
Register  (68  FR  28188;  May  23,  2003) 
that  extended  the  comment  period  on 
the  DAS  leasing  aspect  of  the  proposed 
emergency  rule  only  through  June  10, 
2003,  (the  conunent  period  on  the 
Settlement  Agreement  measured 
remained  unchanged  and,  thus,  ended 
on  May  27,  2003).  Extension  of  the 
comment  period  on  the  Program 
allowed  additional  time  for  the  public  to 
comment  on  this  important  component 
.  of  the  proposed  emergency  rule.  On 
June  27,  2003,  a  final  emergency  rule 
that  continued  the  Settlement 
Agreement  measures,  with 
modifications,  was  published  in  the 
Federal  Register  (68  FR  38234).  That 
rule  did  not  contain  measures 
pertaining  to  the  proposed  Program 
because  of  the  extension  of  the  comment 


period  for  the  DAS  leasing  aspect  of  the 
proposed  emereency  rule. 

Chie  hundredand  twenty-seven 
comments  regarding  the  Program  were 
received,  the  majority  of  which  were 
from  vessel  owners  and  crew  members. 
Other  comments  were  submitted  by 
other  interested  parties  such  as  net 
manufacturers,  seafood  buyers,  seafood 
processors,  environmental  organizations 
and  state  governments.  Seventy-eight 
comments  were  in  support  of  the 
Program,  48  were  in  opposition  to  the 
Program,  and  one  took  no  position.  The 
following  organizations  opposed  the 
proposed  Program:  Cape  Cod  Hook 
Fisherman's  Association,  Island 
Institute,  New  Hampshire  Marine 
Coalition,  North  Atlantic  Marine 
Alliance,  Northeast  Seafood  Coalition, 
Ocean  Conservancy,  Oceana,  State  of 
Maine  Department  of  Marine  Resources, 
State  of  Maine  Department  of  Marine 
Resources  Advisory  Council,  Stonington 
Fisheries  Alhance,  and  West  End 
Fisherman's  Association.  The  following 
organizations  supported  the  DAS 
Leasing  Program:  Associated  Fisheries 
of  Maine,  Atlantic  Offshore 
Lobstermans's  Association,  Portland 
Fish  Exchange,  and  Sea  Fresh  USA 
(Portland  buyer).  The  Small  Business 
Administration's  Office  of  Advocacy 
submitted  a  comment  that  encouraged 
NOAA  Fisheries  to  give  full 
consideration  to  the  comments  of  all 
members  of  the  small  business 
community  prior  to  making  a  final 
determination  on  whether  to  implement 
the  Program. 

There  were  two  major  recurring 
concerns  expressed  by  commenters.  The 
first  concern  was  that  the  program 
would  not  help  those  vessels  with  a  low 
number  of  DAS  to  obtain  additional 
DAS  to  fish  because  such  vessels  would 
not  be  able  to  afford  to  lease  DAS  from 
other  vessels.  The  commenters 
presumed  that  vessels  that  are  large, 
financially  successful,  or  have  cash  on 
hand  would  out-compete  the  small, 
financially  marginal,  or  cash-poor 
vessels  in  the  DAS  leasing  market. 
Commenters  feared  that  the  proposed 
Program  would  signal  a  shift  in  the 
make-up  of  the  fishery  toward  corporate 
owned  vessels  with  high  landings.  The 
second  concern  expressed  was  that  the 
Program  would  not  be  conservation 
neutral,  but  would  instead  cause  an 
increase  in  fishing  effort  and  landings, 
and  resiilt  in  the  need  for  additional 
fishing  effort  restrictions  in  the  future. 
One  commenter  stated  that  DAS  leasing 
is  not  appropriate  in  light  of  the 
sustained  overfishing  that  has  occiured 
over  time,  and  the  current  importance  of 
controlling  fishing  effort  in  the  interim 
period  (prior  to  implementation  of 


Amendment  13).  Some  commenters 
believe  that  an  emergency  rule  is  not  a 
proper  regulatory  mechanism  to 
implement  a  nerw  management  tool  that 
they  perceive  may  have  far-reaching 
implications  for  important  aspects  of  the 
fishery  in  the  hitme  (e.g.,  fleet 
composition,  allocative  decisions). 

Supporters  of  the  program  stated  that 
the  ability  to  lease  DAS  would  enable 
them  to  remain  economically  viable  and 
would  be  crucial  to  the  survival  of  a 
full-time  fishery.  Commenters  stated 
that  the  program  would  most  help  those 
that  depend  upon  groundfish,  would 
allow  vessels  to  obtain  a  sufficient 
number  of  DAS  to  have  a  full-time  job, 
and  would  be  good  for  safety  by 
enabling  generation  of  additional 
revenue  that  could  be  used  to  maintain 
vessels.  Many  commenters  stated  that  a 
DAS  Leasing  Program  would  maintain 
the  continuity  of  groimdfish  landings 
and  income,  and  enhance  the  future 
continuity  of  the  infrastructure  that 
supports  the  NE  multispecies  fishery. 
Some  commenters  were  not  concerned 
about  the  potential  for  the  Program  to 
influence  the  number  or  type  of  vessels 
that  are  active  in  the  fishery,  and  stated 
that  the  NE  multispecies  fishery  needs 
to  expand  and  contract  as  conditions 
warrant. 

Due  to  the  level  of  uncertainty  about 
potential  positive  and  negative  impacts 
of  the  proposed  Program,  aspects  of  the 
Program  that  are  not  supported  by  the 
public,  the  highly  controversial  natiu^ 
of  the  Program,  and  the  fact  that  a 
permanent  DAS  leasing  program  is 
under  consideration  in  Amendment  13, 
NMFS  believes  that  a  DAS  leasing 
program  should  not  be  implemented  at 
this  time  on  an  interim  basis  only.  Such 
a  program  is  more  appropriately 
addressed  through  a  full  public  process, 
such  as  the  development  of  Amendment 
13.  Therefore,  NMFS  is  withdrawing 
that  portion  of  the  April  24,  2003, 
proposed  emergency  rule  that  would 
have  implemented  the  Program.  The 
other  measures  in  the  proposed 
emergency  rule  were  approved  and 
published  in  the  June  27,  2003,  final 
emergency  rule. 

This  notification  is  not  intended  to 
solicit  additional  public  comments  to 
those  already  obtained  in  response  to 
the  proposed  emergency  rule,  but  rather 
to  provide  the  public  with  notification 
regarding  the  decision  of  NMFS  not  to 
implement  the  proposed  Program. 

Authority:  16  U.S.C.  1801  et  seq. 
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Dated:  July  9,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Proffvms,  National  Marine 
Fisheries  Service. 

(FR  Doc.  03-17727  Filed  7-9^3;  2:09  pmj 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  ailes  or 
proposed  rules  that  are  appllcat)le  to  ttie 
putjiic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
mlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  No.  FV-03-330] 

United  States  Standards  for  Grades  of 
Apple  Juice  From  Concentrate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice;  withdrawal. 


summary:  The  Agricultural  Marketing 
Service  (AMS)  is  withdrawing  the 
notice  soliciting  comments  on  its 
proposed  United  States  Standards  for 
Grades  of  Apple  Juice  from  Concentrate. 
After  reviewing  and  considering  the 
conunents  received,  the  Agency  has 
decided  not  to  proceed  with  the  action. 
EFFECTIVE  DATE:  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lydia  E.  Berry,  Processed  Products 
Branch,  Fruit  and  Vegetable  Programs, 
Agricultiu-al  Marketing  Service,  U.S. 
Department  of  Agriculture,  Room  0709, 
South  Building;  STOP  0247, 
Washington,  DC  20250;  faxed  to  (202) 
690-1527;  or  e-mailed  to 
Iydia.berry@usda.gov. 

Background 

On  May  28, 1996,  Processed  Apples 
Institute,  (PAI)  Inc.,  an  association  of 
producers  of  processed  apple  products, 
requested  that  USDA  develop  a  standard 
for  apple  juice  from  concentrate  to  be 
used  by  the  industry.  The  petitioner 
provided  information  on  style,  and 
descriptions  to  AMS  to  develop  the 
standard.  After  researching  the  issue, 
AMS  issued  a  discussion  draft  in 
December  1996  and  distributed  copies 
for  input  to  the  petitioner,  and  the 
National  Food  Processors  Association 
(NFPA).  Input  from  the  above  groups 
was  used  to  develop  the  proposed 
standard.  In  December  1998,  after 
several  attempts  to  solicit  comments  on 
the  draft,  the  Agency  suspended  further 
action  on  the  petition  due  to  lack  of 
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industry  interest.  In  late  1999,  PAI 
requested  that  the  Agency  resume  work 
on  the  proposed  standard,  and 
submitted  additional  criteria  for 
evaluation  of  defects  in  January  2000. 

Based  on  the  results  of  the 
information  previously  gathered,  and 
evaluation  of  the  submitted  criteria, 
AMS  proposed  to  establish  standards  for 
apple  juice  from  concentrate  following 
the  standard  format  for  U.S.  Grade 
Standards.  A  notice  was  published  in 
the  Federal  Register  on  November  21, 
2001  (66  FR  58430  to  58431)  requesting 
comments  on  the  proposed  United 
States  Standards  for  Grades  of  Apple 
Juice  From  Concentrate.  The  action 
would  create  grade  standards  for  apple 
juice  from  concentrate  that  would 
include  a  description  of  the  product, 
style,  grades,  ascertaining  the  grade  by 
sample,  and  ascertaining  the  grade  by 
lot.  The  proposed  standards  would 
provide  a  common  language  for  trade,  a 
means  of  measuring  value  in  the 
marketing  of  apple  juice  from 
concentrate,  and  provide  guidance  in 
the  effective  utilization  of  apple  juice 
from  concentrate. 

Prior  to  the  close  of  the  conunent 
period,  Congressional  representatives 
from  a  major  apple  producing  area 
requested  the  Agency  provide 
additional  time  for  interested  persons  to 
comment  on  the  proposed  standards. 
The  Congressmen  stated  in  thefr  letters 
that  extending  the  comment  period 
would  enable  the  many  growers  and 
processors  in  their  districts  that  voiced 
their  concern  to  their  offices  to  respond 
to  our  solicitation  for  comments.  After 
reviewing  the  request,  the  Department 
reopened  and  extended  the  comment 
period  in  order  to  allow  sufficient  time 
for  all  interested  persons  to  file 
conunents.  A  notice  was  published  in 
the  Federal  Register  on  March  20,  2002 
(67  FR  12958)  providing  for  an 
additional  30  day  comment  period. 

AMS  received  a  total  of  twenty-four 
comments  in  response  to  the  notice 
published  in  the  Federal  Register. 

Two  comments  Were  in  favor  of  the 
proposal  to  establish  the  standards, 
twenty-one  comments  were  opposed  to 
the  proposal  for  various  reasons,  and 
one  requested  changes  and  did  not 
express  a  position. 

The  comments  reflect  a  diverse 
spectrum  of  technical  views  as  well  as 
considerable  opposition  within  the 
industry  to  the  proposed  standards. 


After  reviewing  and  considering  the 
comments  received,  the  Agency  has 
decided  not  to  proceed  with  the  action. 
Therefore,  the  notice  published 
November  21,  2001  (66  FR  58430  to 
58431)  is  withdrawn. 

Authority:  7  U.S.C  1621-1627. 

Dated:  July  7,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-17669  Filed  7-11-03;  8:45  am] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Fresno  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMMARY:  The  Fresno  County  Resource 
Advisory  Committee  will  meet  in 
Clovis,  California.  The  purpose  of  the 
meeting  is  to  discuss  and  to  recommend 
project  proposals  for  FY2003  funds 
regarding  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Pub.  L.  106-393)  for  expenditure 
of  Payments  to  States  Fresno  County 
Tide  n  Funds. 

DATES:  The  meeting  will  be  held  on 
August  19,  2003  from  6:30  p.m.  to  9:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sierra  National  Forest,  Forest 
Supervisor's  Office,  1600  Tollhouse 
Road,  Clovis,  California  93611-0532*. 
Send  written  comments  to  Rick  Larson, 
Fresno  County  Resource  Advisory 
Committee  Coordinator,  c/o  Sierra 
National  Forest,  High  Sierra  Ranger 
District,  29688  Auberry  Road,  Prather, 
CA  93651  or  electronically  to 
relarson@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Larson,  Fresno  County  Resource 
Advisory  Committee  Coordinator,  (559) 
855-5355  ext.  3319. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  Payments  to  States  Fresno 
Coun^  Title  11  project  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Committee 


staff  before  or  after  the  meeting.  Public 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  August  19,  2003  will  have  the 
opportimity  to  address  the  Committee  at 
those  sessions.  Agenda  items  to  be 
covered  include:  (1)  Allocation  of 
FY2003  resource  funding;  (2)  Call  for 
new  projects;  (3)  Establish  schedule  for 
report  back  from  project  recipients;  (4) 
Public  comment. 

Dated:  July  1.2003. 
Ray  Porter, 
District  Ranger. 

(FR  Doc.  03-17697  Filed  7-11-03;  8:45  am) 
BILUNG  CODE  3410-1 1-M 
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COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

AGENCY:  Commission  on  Civil  Rights. 
DATES:  Friday.  July  18.  2003,  9:30  a.m. 
PLACE:  Commission  on  Civil  Rights,  624 
Ninth  Street,  NW.,  Room  540, 
Washington,  DC  20425. 

Status  0 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  June  20,  2003 

Meeting 
ni.  Announcements 

IV.  Staff  Director's  Report 

V.  Ten- Year  Check-Up:  Have  Federal 

I  Agencies  Responded  to  Civil  Rights 
Recommendations:  Volume  III 

VI.  A  Quiet  Crisis:  Federal  Funding  and 

Unmet  Needs  in  Indian  County 
Vn.  Futiire  Agenda  Items 

1 1  a.m.  Briefing  on  Commimity 
Reinvestment  Challenges:  Credit  Access 
and  Capital  Accumulation  in  Low 
Income  and  Minority  Communities. 
FOR  FURTHER  INFORMATION  CONTACT:  Les 
Jin,  Press  and  Commimications,  (202) 
376-7700. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

(FR  Doc.  03-17820  Filed  7-10-03;  10:55  am] 

BILUNG  COOE633S-0-M 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Performance  Review  Board 
Membership 

SUMMARY:  Below  is  a  listing  of 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Board  in 
acccHrdance  with  the  Economics  and 
Statistics  Administration  Senior 


Executive  Service  (SES)  Performance 

Appraisal  System. 

Hermann  I  labermann 

Cynthia  Z.F.  Clark 

Theodore  A.  Johnson 

Richard  W.  Swartz 

Marvin  D.  Raines 

Gloria  A.  Gutierrez 

Frederick  T.  Knickerbocker 

Thomas  L.  Mesenbourg 

Preston  J.  Waite 

Arnold  A.  Jackson 

Nancy  M.  Gordon 

William  G.  Bostic,  Jr. 

Chester  E.  Bowie 

John  F.  Long 

C.  Harvey  Monk 

Walter  C.  Odom.  ]u 

Judith  N,  Petty 

AlanR.  Tupek 

Carol  M.  Van  Horn 

Daniel  H.  Weinberg 

Tommy  Wright 

J.  Steven  Landefeld 

Rosemary  D.  Marcuss 

Ralph  H.  Kozlow 

Brent  R.  Moulton 

Siuniye  O.  Okubo 

Suzette  C.  Kern 

Dennis  J.  Fixler 

Barbara  M.  Fraumeni 

JohnW.  Ruser     ' 

James  K.  White 

Katherine  Wallman 

FOR  FURTHER  INFORMATION  CONTACT:' 

Nancy  Osbom,  301-763-3727. 

Dated:  July^3,  2003. 
lames  K.  White, 

Associate  Under  Secretary  for  Management, 

Chair,  Performance  Review  Board. 

[FR  Doc.  03-17717  Filed  7-11-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-818;  C-47S-819] 

Notice  of  Final  Results  of  Antidumping 
and  Countervailing  Duty  Changed 
Circumstances  Reviews:  Certain  Pasta 
From  Italy 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  and  countervailing  duty 
changed  circumstances  reviews. 

SUMMARY:  On  April  7,  2003,  the 
Department  of  Commerce  (the 
Department)  published  the  notice  of 
initiation  and  preliminary  results  of  its 
changed  circumstances  reviews 
examining  whether  Pasta  Lensi  S.r.l. 
(Lensi)  is  the  successor-in-interest  to 


Italian  American  Pasta  Company  Italia 
S.r.l.  (lAPC)  for  purposes  of  determining 
antidumping  and  countervailing  duty 
Uability.  See  Notice  of  Initiation  and 
Preliminary  Results  of  Antidumping  and 
Countervailing  Duty  Changed 
Circumstances  Reviews:  Certain  Pasta 
from  Italy,  68  FR  16763  (Preliminaiy 
Results). 

As  a  result  of  these  reviews,  the 
Department  finds  that  Lensi  is  the 
successor-in-interest  to  lAPC,  and  Lensi 
should  retain  the  antidumping  and 
coimtei-vailing  duty  deposit  rates 
assigned  to  lAPC  by  the  Department  in 
the  most  recently  completed 
antidiunping  and  countervailing  duty 
administrative  reviews. 
EFFECTIVE  DATES:  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  Kinsey  (Antidumping)  or  Stephen 
Cho  (Countervailing),  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-4793  or 
(202)  482-3798,  respectively. 
SUPPI.EMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (2002). 

Background 

On  April  7,  2003,  the  Department 
published  the  notice  of  initiation  and 
preliminary  results  of  its  changed 
circumstances  reviews  examining 
whether  Lensi  is  the  successor-in- 
interest  to  lAPC  for  purposes  of 
determining  antidumping  and 
countervailing  duty  liability.  See 
Preliminary  Results,  68  FR  16763.  We 
gave  interested  parties  30  days  to 
comment  on  our  preliminary  results. 
However,  no  interested  parties  provided 
comments  or  requested  a  hearing. 

Scope  of  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  poimds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
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this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions. 

Excluded  firom  the  scope  of  these 
reviews  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white. 

The  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
piu^joses.  the  written  description  of  the 
merchandise  subject  to  the  orders  is 
dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  rulings  to  date: 

(1)  On  August  25. 1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 
bound  with  raffia,  is  excluded  from  the 
scope  of  the  antidumping  and 
countervailing  duty  orders.  See 
Memorandum  from  Edward  Easton  to 
Richard  Moreland,  dated  August  25, 
1997.  which  is  on  file  in  the  Central 
Records  Unit  (CRU),  room  B-099  of  the 
main  Commerce  Department  Building. 

(2)  On  July  30,  1998.  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  See 
Letter  from  Susan  H.  Kuhbach  to 
Barbara  P.  Sidari,  dated  July  30, 1998, 
which  is  available  in  the  CRU. 

(3)  On  October  23. 1997.  the 
petitioners  filed  an  application 
requesting  that  the  Department  initiate 
an  anti-circumvention  investigation  of 
Barilla,  an  Italian  producer  and  exporter 
of  pasta.  The  Department  initiated  the 
investigation  on  December  8, 1997  (62 
FR  65673).  On  October  5,  1998.  the 
Department  issued  its  final 
determination  that  Barilla's  importation 
of  pasta  in  bulk  and  subsequent 
repackaging  in  the  United  States  into 
packages  of  five  pounds  or  less 
constitutes  circimivention,  with  respect 
to  the  antidumping  duty  order  on  pasta 
from  Italy  pursuant  to  section  781(a)  of 
the  Act,  and  19  CFR  351.225(b).  See 
Anti-circumvention  Inquiry  of  the 
Antidumping  Duty  Order  on  Certain 
Pasta  from  Italy:  Affirmative  Final 
Determination  of  Circumvention  of  the 


Antidumping  Duty  Order,  63  FR  54672 
(October  13,  1998). 

(4)  On  October  26,  1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  is  within 
the  scope  of  the  antidiunping  and 
countervailing  duty  orders.  On  May  24. 
1999,  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26,  1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  pounds  four 
ounces  is  within  the  scope  of  the 
antidumping  and  countervailing  duty 
orders.  See  Memorandum  from  John 
Brinkmann  to  Richard  Moreland,  dated 
May  24,  1999,  which  is  available  in  the 
CRU.  The  following  scope  ruling  is 
pending: 

.  (5)  On  April  27,  2000,  the  Department 
self-initiated  an  anti-circumvention 
inquiry  to  determine  whether  Pagani's 
importation  of  pasta  in  bulk  and 
subsequent  repackaging  in  the  United 
States  into  packages  of  five  pounds  or 
less  constitutes  circumvention,  with 
respect  to  the  antidumping  and 
countervailing  duty  orders  on  pasta 
from  Italy  pursuant  to  section  781(a)  of 
the  Act  and  19  CFR  351.225(b).  See 
Certain  Pasta  from  Italy:  Notice  of 
Initiation  of  Anti-circumvention  Inquiry 
of  the  Antidumping  and  Countervailing 
Duty  Orders,  65  FR  26179  (May  5,  2000). 

Successorship  and  Final  Results  of 
Reviews 

On  the  basis  of  the  record  developed 
in  these  changed  circumstances  reviews, 
we  find  Lensi  to  be  the  successor-in- 
interest  to  LAPC  for  purposes  of 
determining  antidumping  and 
countervailing  duty  liability.  For  a 
complete  discussion  of  the  basis  for  this 
decision,  see  the  Preliminary  Results  (68 
FR  16763,  April  7,  2003).  We  received 
no  comments  from  any  party  on  the 
Preliminary  Results,  and,  therefore,  have 
adopted  the  same  position  for  these 
final  results.  Therefore.  Lensi  shdl 
retain  the  antidumping  and 
countervailing  duty  deposit  rates 
assigned  to  LAPC  by  the  Department  in 
the  most  recently  completed 
administrative  reviews  of  the  subject 
merchandise.  This  cash  deposit  rate  is 
effective  for  all  shipments  of  the  subject 
merchandise  from  Lensi  entered,  or 
withdrawn  from  warehouse,  for 
consiunption  on  or  after  the  publication 
date  of  this  notice. 

This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 


timely  notify  the  Department  in  writing 
of  the  return/destruction  of  APO 
material  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Act.  and  19  CFR  351.216  and  19  CFR 
351.221(c)(3). 

Dated:  July  8.  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-17746  Filed  7-11-03;  8:45  am]  - 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-489-805;  C-489-806] 

Notice  Of  Final  Results  of  Changed 
Circumstances  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews:  Certain  Pasta  From  Turkey 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
changed  circiunstances  antidumping 
and  countervailing  duty  administrative 
reviews. 


SUMMARY:  On  April  7,  2003,  the 
Department  of  Commerce  (the 
Department)  published  the  notice  of 
preliminary  results  of  its  changed 
circumstances  reviews  examining 
whether  Gidasa  Sabanci  Gida  Sanayi  ve 
Ticaret  A.S.  (Gidasa)  is  the  successor-in- 
interest  to  Maktas  Makamacilik  ye 
Ticaret  A.S.  (Maktas)  for  purposes  of 
determining  antidumping  and 
countervailing  duty  liability.  (See 
Notice  of  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews:  Certain  Pasta 
from  Turkey,  68  FR  16761  (Preliminary 
Results)).  As  a  result  of  these  reviews, 
the  Department  finds  that  Gidasa  is  the 
successor-in-interest  to  Maktas,  and 
Gidasa  should  retain  the  deposit  rates 
assigned  to  Maktas  by  the  Department  in 
the  most  recently  completed 
antidumping  and  coimtervailing  duty 
administrative  reviews. 
EFFECTIVE  DATE:  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Young  or  Eric  Greynolds 
(Antidumping)  or  Jennifer  Jones 
(Countervailing),  Office  of  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone:  (202)  482-6397. 
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(202)  482-6071,  or (202)  482-1664, 
respectively. 

SUPPLEMENTARY  INFOfMIA-nON: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  refer  to  the  regulations 
codified  at  19  CFR  part  351  (2002). 

Background 

On  July  24, 1996,  the  Department 
published  in  the  Federal  Register  the 
antidimiping  and  countervailing  duty 
orders  on  pasta  from  Turkey  (61  FR 
38545-38547).  On  February  12,  2003, 
Gidasa  submitted  information  stating 
that  Gidasa  is  the  successor-in-interest 
to  Maktas  and,  as  such,  Gidasa  is 
entitled  to  receive  the  same 
antidumping  and  coimtervaUing  duty 
treatment  as  is  accorded  Maktas.  On 
March  5,  2003,  petitioners  entered  their 
appearance  and  objected  to  an 
expedited  treatment  of  these  changed 
circumstances  reviews  on  the  basis  that 
such  treatment  would  preclude  a  "full 
and  meaningful"  participation  of  all 
parties.  SubsequenUy,  on  March  7, 
2003,  Gidasa  submitted  comments  on 
petitioners'  objections  and  provided 
further  support  for  its  expedited 
treatment  request.  On  April  7,  2003,  the 
Department  published  the  initiation  and 
the  prelinunary  results  of  its  changed 
circumstances  reviews  in  the  above- 
named  case.  See  Preliminary  Results  (68 
FR  16761).  We  gave  interested  parties  30 
days  to  comment  on  oiu-  preliminary 
results.  However,  no  interested  parties 
have  provided  comments  or  requested  a 
hearing. 

Scope  of  the  Reviews 

Imports  covered  by  these  reviews  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  piu-ees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions. 

Excluded  from  the  scope  of  these 
reviews  are  refiigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
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dry  pasta  containing  up  to  two  percent 
eggwhite. 

The  merchandise  subject  to  review  is 
currentiy  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  subject  to  the  orders  is 
dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  ruling  to  date: 

(1)  On  October  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  is  within 
the  scope  of  the  antidmnping  and 
coimtervailing  duty  orders.  On  May  24, 
1999,  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26, 1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  pounds  four 
ounces  is  within  the  scope  of  the 
antidumping  and  coimtervailing  duty 
orders.  See  Memorandum  from  John 
Brinkman  to  Richard  Moreland,  dated 
May  24, 1999,  in  tiie  case  file  in  the 
Central  Records  Unit,  main  Commerce 
building,  room  B-099  (the  CRU). 

Successorship  and  Final  Results  of 
Reviews 

On  the  basis  of  the  record  developed 
in  these  changed  circiunstances  reviews, 
we  determine  Gidasa  to  be  the 
successor-in-interest  to  Maktas  for 
purposes  of  determining  antidumping 
and  countervailing  duty  liability.  For  a 
complete  discussion  of  the  basis  for  this 
decision  see  the  Preliminary  Results  (68 
FR  16761,  April  17,  2003).  We  received 
no  comments  from  any  party  on  the 
Preliminary  Results  and,  therefore,  have 
adopted  the  same  position  for  these 
final  results.  Therefore,  Gidasa  shaU 
retain  the  antidumping  and 
countervailing  duty  deposit  rates 
assigned  to  Maktas  by  tiie  Department  in 
the  most  recent  administrative  reviews 
of  the  subject  merchandise.  This  cash 
deposit  rate  is  effective  for  all  shipments 
of  the  subject  merchandise  from  Qdasa 
entered,  or  withdrawn  from  warehouse, 
for  consiunption  on  or  after  the 
publication  date  of  this  notice. 

This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
timely  notify  the  Department  in  writing 
of  the  return/destruction  of  APO 
material  is  a  sanctionable  violation. 


We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(b)(1)  and  777(i)(l)  of  the 
Tariff  Act  of  1930,  as  amended,  and  19 
CFR  351.216  and  19  CFR  351.221(c)(3). 

Dated:  July  8,  2003. 
Jefifrey  May, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  03-17747  Filed  7-11-03;  8:45  am] 

BILLING  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-846] 

Bralce  Rotors  from  the  People's 
Republic  of  China:  Notice  of  Partial 
Rescission  of  the  Ninth  New  Shipper 
Antidumping  Duty  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

action:  Notice  of  Partial  Rescission  of 

Antidumping  Duty  Administrative 

Review. 


SUMMARY:  On  June  5,  2003,  in  response 
to  a  request  by  three  exporters  of  the 
subject  merchandise  from  the  People's 
Repubhc  of  China  ("PRC"),'  the 
Department  of  Commerce  ("the 
Department")  initiated  the  ninth  new 
shipper  review  of  the  antidumping  duty 
order  on  brake  rotors  from  the  PRC.  The 
period  of  review  is  April  1,  2002 
through  March  31,  2003^.  This  review 
has  now  been  partially  rescinded  as  a 
result  of  the  withdrawal  of  the  request 
for  review  by  Anda. 
EFFECTIVE  DATE:  July  14.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith,  Terre  Keaton  or  Margarita 
Panayi,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-1766,  (202)  482-1280  or  482- 
0049,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Jime  5,  2003,  the  Department  of 
Commerce  initiated  a  new  shipper 
review  of  Anda,  Laizhou  Luqi  and 


'  The  three  exporters  are  (1)  Anda  Industries  Co., 
Ud.C'Anda");  (2)  Laizhou  Qty  Luqi  Machinery  Co., 
Ltd.C'Laizhou  Luqi");  and  (3)  Qingdao  Rotec  Auto 
Parts  Co.,  Ltd.  ("Qingdao  Rotec") 

2  On  N4ay  16,  2003.  Anda.  Laizhou  Luqi  and 
Qingdao  Rotec  waived  the  new  shipper  time  hmits 
specified  in  19  CFR  351.214(i)(3),  and  we 
subsequently  aligned  this  new  shipper  review  with 
the  sixth  antidumping  duty  administrative  review 
of  brake  rotor  from  the  PRC. 


41556 


Federal  Register / Vol.  68,  No.  134 /Monday.  July  14,  2003 /Notices 


Qingdao  Rotec  [see  Brake  Rotors  from 
the  People's  Republic  of  China: 
Initiation  of  the  Ninth  New  Shipper 
Antidumping  Duty  Review,  68  FR  33675 
(June  5,  2003)).  On  June  17,  2003,  Anda 
withdrew  its  request  for  review. 

Partial  Rescission  of  Review 

Pursuant  to  19  CFR  351.214  (f),  the 
Secretary  will  rescind  a  new  shipper 
review  in  whole  or  in  part  if  a  party  that 
requested  the  review  withdraws  its 
request  within  sixty  days  of  publication 
of  the  Federal  Register  notice  that 
initiated  the  review,  hi  accordance  with 
19  CFR  351.214(f),  Anda  withdrew  its 
request  for  review  within  the  60-day 
period. 

Accordingly,  we  are  rescinding  in  part 
this  review  of  the  antidumping  duty 
.  order  on  brake  rotors  from  the  PRC  with 
respect  to  Anda.  This  review  will 
continue  with  respect  to  Laizhou  Luqi 
and  Qingdao  Rotec.  Furthermore, 
bonding  will  no  longer  permitted  to 
fulfill  security  requirements  for 
shipments  of  brake  rotors  from  the  PRC 
produced  and  exported  by  Anda  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  in  the  United  States  on 
or  after  the  publication  of  this  rescission 
notice  in  the  Federal  Register. 

This  notice  is  published  in 
accordance  with  section  751  of  the  Act 
and  19  CFR  351.214(d). 

Dated:  July  8,  2003. 
Jefifrey  May, 

Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  03-17745  Filed  7-11-03;  8:45  am] 
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DEPARTMEffT  OF  COMMERCE 

International  Trade  Administration 

[A-549-813] 

Rnal  Court  Decisions  and  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Canned  Pineapple 
Fruit  from  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Court  Decisions 
and  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 


SUMMARY:  On  July  28,  1999,  the  United 
States  Court  of  Appeals  for  the  Federal 
Circuit  (CAFC)  reversed  a  United  States 
Court  of  International  Trade  (CTT) 
finding  that  the  Department  wrongly 
allocated  raw  material  costs  of 
pineapple  in  its  calculation  of  a 
weighted  average  dumping  margin  in  its 
amended  final  determination  of  sales  at 


less  than  fiair  value  and  held  that  the 
Department's  allocation  methodologies 
were  reasonable  and  supported  by 
substantial  evidence.  See  Notice  of 
Antidumping  Duty  Order  and  Amended 
Final  Determination:  Canned  Pineapple 
Fruit  From  Thailand,  60  FR  36775  (July 
18. 1995)  [Amended  Final 
Determination)  and  The  Thai  Pineapple 
Public  Co.  V.  United  States,  187  F.3d 
1362  (Fed.  Cir.  1999).  reh'g  en  banc 
denied,  1999  US  App  LEXIS  31385 
(Fed.  Cir.  Oct.  28, 1999),  cert,  denied 
sub  nom.  Dole  Food  Co.  v.  United 
States,  529  US  1097  (2000)  [CAFC 
Decision).  The  CAFC  Decision,  while 
affirming  the  Department's  practice  with 
respect  to  the  finit  cost  allocation  issue 
affecting  the  calculation,  nonetheless, 
necessitated  a  change  in  the  most  recent 
calculation  of  the  weighted  average 
margin  of  Dole  Food  Company.  Inc.. 
Dole  Packaged  Foods  Company,  and 
Dole  Thailand,  Ltd  (collectively.  Dole), 
pursuant  to  a  remand  determination 
ordered  by  the  CIT  in  The  Thai 
Pineapple  Public  Co.  v.  United  States, 
946  F.  Supp.  11  (Ct.  Infl  Trade  1996) 
[CIT  Decision  I).  As  there  are  now  final 
and  conclusive  court  decisions  with 
respect  to  the  litigation  pertaining  to 
this  proceeding,  we  are  hereby 
amending  our  amended  final 
determination  to  reflect  the 
methodology  for  raw  material  allocation 
used  by  the  Department  in  its  amended 
final  determination  of  July  18, 1995 
with  respect  to  Dole's  weighted  average 
margin  calculation.  We  will,  however, 
retain  the  CIT-mandated  amendment  to 
the  calculations  regarding  consistent 
time  periods  (as  they  regard  shipment 
volumes)  for  purposes  of  calculating 
Dole's  weighted  average  margin.  This 
change  was  affirmed  by  the  CIT  in  The 
Thai  Pineapple  Public  Co.  v.  United 
States,  Slip  Op.  97-32. 1997  Ct.  Int'l 
Trade  LEXIS  30  (March  18.  1997)(C/T 
Decision  II)  and  was  not  challenged 
before  the  CAFC. 

Currently,  there  are  outstanding 
entries  that  were  not  liquidated  as  they 
were  subject  to  an  injimction  entered 
pursuant  to  this  fitigation.  As  the 
litigation  on  the  Amended  Final 
Determination  is  now  complete,  the 
injimction  is  no  longer  in  effect.  The 
Department  will  subsequently  instruct 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  io  liquidate  any 
outstanding  Dole  entries  subject  to  the 
cash  deposit  rate  established  by  this 
amended  final  determination. 
EFFECTIVE  DATE:  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  or  Charles  Riggle,  Office  5. 
Group  n,  AD/CVD  Enforcement,  hnport 
Administration,  International  Trade 


Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0371  and  (202) 
482-0650.  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  18. 1995.  the  Department  of 
Commerce  (the  Department)  published 
an  amended  final  determination  of  sales 
at  less  than  fair  value  for  canned 
pineapple  fruit  (CPF)  from  Thailand  (A- 
549-813).  See  Amended  Final 
Determination.  Subsequent  to  our 
publication  of  this  amended  final 
determination.  Dole  challenged  certain 
aspects  of  our  margin  calculation 
methodology  for  the  Amended  Final 
Determination  before  the  CIT.  On 
November  8. 1996.  the  CIT  issued  an 
order  to  the  Department  with  respect  to 
the  Amended  Final  Determination.  See 
CIT  Decision  I.  In  this  order,  the  CIT 
directed  the  Department  to  use  a 
consistent  time  period  for  the 
calcidation  of  shipment  ratios  used  to 
weight  Dole's  average  dumping  margin 
for  all  products  from  Thailand.  ^  The  CIT 
also  instructed  the  Department  to 
correct  the  effective  date  of  the 
antidumping  order  with  respect  to  Dole, 
to  consider  Dole's  evidence  in  support 
of  a  U.S.  dollar  inventory  cost  measure, 
and  to  use  a  non-output  price  based 
methodology  to  allocate  the  raw 
material  costs  of  pineapple  between 
solid  and  non-solid  outputs.  Id.  Only 
two  of  the  CIT's  instructions  resulted  in 
changes  in  Dole's  weighted  average 
margin  calculation:  the  revision  of  the 
fixut  cost  allocation  methodology  and 
the  change  in  the  time  periods  used  for 
calculating  Dole's  weighted  average 
dumping  margin.  The  Department  fully 
complied  with  the  court  order  in  its 
final  results  of  redetermination  pursuant 
to  the  court  remand.  See  Final  Results 
of  Redetermination  Pursuant  to  Court 
Remand,  Thai  Pineapple  Public  Co.  v. 
United  States,  Consol.  Court  No.  95-00- 
01064,  Slip  Op.  96-182  signed  on 
February  3, 1997  and  issued  on 
February  4,  1997  [CIT  Remand  Results). 


'  Since  Dole  was  unable  to  distinguish  between 
its  shipments  to  the  United  States  of  pineapple 
grown  and  caimed  in  Thailand  and  that  grown  and 
canned  in  the  Philippines,  the  Department 
calculated  a  dumping  margin  for  Dole  by  weight- 
averaging  the  dumping  margin  for  each  product 
category  according  to  the  ratio  of  shipment  volumes 
from  Thailand  over  the  total  volume  shipped  to  the 
United  States  from  Thailand  and  the  Philippines. 
Because  the  Department  had  originally  used 
inconsistent  time  periods  for  its  tally  of  Thai  and 
Filipino  shipments,  the  CIT  instructed  it  to  use 
consistent  time  periods  to  count  the  shipments  used 
in  computing  the  ratio.  See  CIT  Remand  Results  at 
1-2  and  4-5. 


Id.  The  err  affirmed  the  Department's 
remand  determination.  CIT  Decision  11. 

Although  the  Department  complied 
with  the  CIT's  instructions,  the 
Department  and  Maui  Pineapple  Co., 
Ltd.  (petitioner)  appealed  the  CIT's 
decision  to  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
only  with  respect  to  the  issue  of  the 
allocation  of  raw  material  costs  of 
pineapple.  In  a  decision  issued  on  July 
28,  1999,  the  CAFC  reversed  the  CIT 
finding  that  the  Department  wrongly 
allocated  raw  material  costs  of 
pineapple  and  held  that  the 
Department's  allocation  methodologies 
were  reasonable  and  supported  by 
substantial  evidence.  See  CAFC 
Decision,  187  F.3d  at  1369-70.  Because 
the  remaining  issues  in  CIT  Decision  II 
were  not  appealed,  including  the  timing 
period  used  to  calculate  Dole's  weighted 
average  margin  calculation,  those 
portions  of  the  CIT  Decision  II  not 
pertaining  to  the  Department's  fruit  cost 
allocation  methodology  remain 
undisturbed  by  the  CAFC  Decision.  As 
there  are  now  final  and  conclusive  court 
decisions  with  respect  to  the  litigation 
pertaining  to  this  proceeding,  we  aie 
hereby  amending  our  amended  final 
detwmination.  As  described  above,  any 
outstanding  entries  are  no  longer  subject 
to  an  injimction.  We  will  instruct  BCBP 
to  liquidate  any  outstanding  entries 
subject  to  the  cash  deposit  rate 
estaijiished  by  this  revised  final 
determination. 

Amendment  To  Final  Determinations 

Pursuant  to  19  U.S.C.  1516(f),  we  are 
now  amending  the  amended  final 
determination  of  sales  at  less  than  fair 
value  to  reflect  a  revised  weighted 
average  margin  for  Dole.  The  revised 
weighted-average  margin  for  Dole  in  the 
antidumping  determination  on  canned 
pineapple  from  Thailand  (A-549-813) 
for  the  period  January  1, 1994  through 
Jime  30,  1994  is  1.25  percent. 
Accordingly,  the  Department  will 
determine  and  the  BCBP  will  assess 
appropriate  antidumping  duties  on 
entries  of  the  subject  merchandise  made . 
by  firms  covered  by  the  review  of  the 
period  listed  above.  The  Department 
will  issue  appraisement  instructions 
directly  to  the  BCBP  vdthin  15  days  of 
the  publication  of  this  notice. 

Dated:  July  8.  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  03-17744  Filed  7-11-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-803] 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China: 
Extension  of  Time  Limit  for  Final 
Results  of  Antidumping  Duty 
Administrative  Review  on  Bars/ 
Wedges 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  1^,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Martin  at  (202)  482-3936,  AD/ 
CVD  Enforcement,  Office  4,  Group  n. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Ave,  NW,  Washington,  DC 
20230. 

SUPPLEMENTARY  INFORMATION:  On  March 
27,  2002,  the  Department  published  a 
notice  of  initiation  of  administrative 
reviews  of  the  antidumping  duty  orders 
on  heavy  forged  hand  tools  from  the 
People's  Republic  of  China  (PRC), 
covering  the  period  February  1,  2001 
through  January  31,  2002.  See  Initiation 
of  Antidumping  and  Countervailing 
Duty  Administrative  Reviews  and 
Requests  for  Revocations  in  Part,  67  FR 
14696  (March  27,  2003).  The  deadline 
for  the  preliminary  results  of  review  for 
the  order  on  bars/wedges  was  extended 
on  October  22,  2002.  See  Heavy  Forged 
Hand  Tools  from  the  People's  Republic 
of  China:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  67  FR 
64869  (October  22,  2002).  The 
preliminary  results  were  published  on 
March  6,  2003.  See  Heavy  Forged  Hand 
Tools,  Finished  or  Unfinished,  With  or 
Without  Handles,  From  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review  of  the  Order  on  Bars  and 
Wedges,  68  FR  10690  (March  6,  2003). 

Extension  Of  Time  Limits  For  Final 
Results  Of  Review: 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  complete  its  final 
results  of  review  within  120  days  after 
the  date  on  which  the  preliminary 
results  were  published.  However,  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit.  Section  751(a)(3)(A} 
of  the  Act  allows  the  Department  to 


extend  the  deadline  for  completion  of 
the  final  results  to  180  days  from  the 
date  of  publication  of  the  preliminary 
results.  As  a  result  of  the  complex  issues 
involved  in  this  review,  it  is  not 
practicable  to  complete  this  review  by 
July  7,  2003,  and  we  are  extending  the 
time  limit  for  one  month,  to  August  7, 
2003.  See  Memorandum  from  Tliomas 
F.  Futtner,  Acting  Office  Director,  to 
Holly  A.  Kuga.  Acting  Deputy  Assistant 
Secretary,  dated  conciurently  with  this 
notice,  which  is  on  file  in  the  Central 
Records  Unit,  Room  B-099  of  the  main 
Commerce  building.  This  notice  is 
published  in  accordance  with  section 
735(a)(2)  of  the  Act  and  19  CFR 
351.210(g). 

Dated:  July  7,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretarylmport 

Administration,  Group  U. 

[FR  Doc.  03-17743  Filed  7-H-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-357-812] 

Honey  From  Argentina;  Extension  of 
Time  Limit  for  Preliminary  Results  of 
New  Shipper  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits. 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  of  the 
2001-2002  new  shipper  review  of  the 
antidiunping  duty  order  on  honey  from 
Argentina.  This  new  shipper  review 
covers  one  exporter  of  the  subject 
merchandise  to  the  United  States  and 
the  period  May  11,  2001  through 
November  30,  2002. 
EFFECTIVE  DATE:  July  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Strom  at  (202)  482-2704  or 
Donna  Kinsella  at  (202)  482-0194, 
Antidimiping  and  Countervailing  Duty 
Enforcement  Group  HI,  Office  Eight, 
Import  Administration,  International. 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION:  On 
February  6,  2003,  in  response  to  a 
request  from  Nutrin  S.A.,  the  exporter, 
and  Nutrin  Corporation,  its  affiHated 
U.S.  company  (collectively,  "Nutrin"), 
we  published  a  notice  of  initiation  of 


41558 


this  new  shipper  antidumping  duty 
administrative  review  in  the  Federal 
Register.  See  Honey  from  Argentina: 
Initiation  of  New  Shipper  Antidumping 
Duty  Administrative  Review,  68  FR 
6114.  Pursuant  to  the  time  limits  for 
administrative  reviews  set  forth  in 
section  751(a)(3)(A)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act),  the 
current  deadlines  are  July  30,  2003  for 
the  preliminary  results  and  October  28, 
2003  for  the  final  results.  It  is  not 
practicable  to  complete  this  review 
within  the  normal  statutory  time  limit 
due  to  a  nimiber  of  significant  case 
issues,  such  as  sales  below  cost,  high 
inflation,  currency  devaluation,  and  the 
bona  fides  of  the  transaction  under 
review.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  until 
November  28,  2003  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act. 
The  deadline  for  the  final  results  of  this 
review  will  continue  to  be  90  days  after 
publication  of  the  preliminary  results. 
This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Tariff  Act  (19 
U.S.C.  1675  (a)(3)(A)  (2001)). 
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Dated:  July  8,  2003. 

Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 

[FR  Doc.  03-17748  Filed  7-11-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[I.D.  060503A] 

Notice  of  Intent  To  Conduct  Public 
Scoping  and  Prepare  an  Environmental 
Impact  Statement  for  the  Snohomish 
County,  Washington,  Habitat 
Conservation  Plan 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce;  U.S.  Fish  and  Wildlife 
Service  (USFWS),  hiterior 
ACTION:  Notice  of  Intent 


summary:  Piirsuant  to  the  National 
Environmental  Policy  Act,  this  notice 
advises  the  public  that  the  USFWS  and 
NMFS  (collectively,  the  Services)  intend 
to  gather  necessary  information  to 
prepare  an  environmental  impact 
statement  (EIS)  related  to  the  proposed 
approval  of  a  Habitat  Conservation  Plan 
(HCP)  and  issuance  of  two  incidental 


take  permits  (Permits)  (one  firom  NMFS 
and  one  from  USFWS)  to  take 
endangered  and  threatened  species  in 
accordance  with  the  Endangered 
Species  Act  of  1973,  as  amended  (ESA). 
The  Permit  applicant  is  Snohomish 
County,  Washington,  Department  of 
Public  Works  pepartment).  The 
application  is  related  to  activities 
associated  with  the  development  and 
maintenance  of  transportation  and 
drainage  infiastructiire,  including 
substantial  capital  projects,  in  the  North 
Lake  Washington  Watershed,  in 
southwest  Snohomish  County.  The 
Department  intends  to  apply  for  the 
Permits  for  Puget  Sound  chinook 
salmon  (Oncorhynchus  tsbawytscha), 
bull  trout  {Salvelinus  confluentus),  and 
certain  other  federally  listed  species.  To 
address  potential  future  listings,  the 
Department  also  plans  to  seek  coverage 
for  approximately  14  unlisted  fish  and 
wildlife  species  under  specific 
provisions  of  the  Permits.  In  accordance 
with  the  ESA,  the  Department  will 
prepare  an  HCP  that  includes  measures 
to  minimize  and  mitigate  any  take  that 
could  occur  incidental  to  the  proposed 
Permit  activities  (development  and 
maintenance  of  transportation  and 
drainage  infrastructure). 

The  Services  are  furnishing  this 
notice:  (1)  to  advise  other  agencies  and 
the  public  of  the  Services'  intent  to 
prepare  an  environmental  review 
document,  and  (2)  to  obtain  suggestions 
and  information  on  the  scope  of  issues 
to  include  in  the  environmental  review. 
DATES:  Written  comments  from  all 
interested  parties  must  be  received  on  or 
before  August  13,  2003. 
ADDRESSES:  Comments  and  requests  for 
information  should  be  sent  to  Jo  Ellen 
Henry.  Fish  and  Wildlife  Biologist, 
USFWS,  510  Desmond  Drive,  S.E.,  Suite 
102.  Lacey.  Washington  98503-1263. 
facsimile  (360)  753-9518;  or  Chris 
Clemons.  Fisheries  Biologist.  Habitat 
Conservation  Division,  NMFS,  503 
Desmond  Way,  Suite  103,  Lacey,  WA 
98503,  facsimile  (206)  526-6736. 
FOR  FURTHER  INFORMATION  CONTACT:  Jo 
Ellen  Henry,  USFWS,  at  telephone  (360) 
753-7766;  or  Chris  Clemons.  NMFS,  at 
telephone  (360)  753-9595. 
SUPPLEMENTARY  INFORMATION: 
Comments 

Written  comments  and  suggestions 
are  invited  from  all  interested  parties  to 
ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
identified.  Comments  will  not  be 
accepted  via  e-mail  or  the  internet.  All 
comments  and  materials  received, 
including  names  and  addresses,  will 
become  part  of  the  adnunistrative  record 


and  may  be  released  to  the  public. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  diuing  normal  business 
hours  at  the  above  address. 

Background 

The  Lake  Washington  Watershed 
(Watershed)  encompasses 
approximately  670  square  miles  (1,735 
square  Kilometers  (Square  Km)].  The 
Watershed  boundary  extends  from 
southwest  Snohomish  County  to  south 
King  County.  The  majority  of  the 
watershed  (approximately  85  percent) 
lies  within  the  boimdaries  of  King 
County.  The  probable  area  covered  by 
the  proposed  HCP  lies  within 
Snohomish  County's  portion  of  the 
watershed.  Three  sub-basins.  North 
Creek,  Swamp  Creek,  and  Little  Bear 
Creek,  will  be  the  focus  of  the  HCP's 
covered  area.  While  small  segments  are 
situated  within  King  County,  95  percent 
of  these  sub-basins  are  within  southwest 
Snohomish  County  (approximately  69 
square  miles  (178  Square  Km).  The 
largest  of  these,  North  Creek,  is  nearly 
29  square  miles  (75  Square  Km),  with 
approximately  27  square  miles  (69 
Square  Km)  located  within  Snohomish 
County  (94  percent  of  the  sub-basin). 
The  second  largest.  Swamp  Creek,  is 
nearly  25  square  miles  (64  Square  Km) 
in  size,  with  approximately  23  square 
miles  (59  Square  Km)  located  within 
Snohomish  County  (92  percent  of  the 
sub-basin).  The  smallest  of  the  targeted 
sub-basins.  Little  Bear  Creek,  is  just  over 
15  square  miles  (38  Square  Km),  and  has 
approximately  13  square  miles  (33 
Square  Km)  located  within  Snohomish 
County  (87  percent  of  the  sub-basin). 
Snohomish  County  owns,  and  the 
Department  maintains,  an  extensive 
system  of  roadways  and  drainage 
facilities  within  these  basins. 
Departmentally  maintained  rights-of- 
way  approach  nearly  315  miles  (506 
meters)  in  total  length.  The  majority  of 
this  roadway  (88  percent)  lies  within  a 
state-designated  Urban  Growth  Area 
(UGA),  which  is  zoned  for  high-density 
residential  and  industrial  development. 
A  small  portion  of  the  road  system  and 
its  attendant  infi^structure  is  located 
outside  of  the  UGA,  primarily  within 
the  Little  Bear  Creek  sub-basin. 

Presently,  over  1.4  million  people 
reside  in  the  Greater  Lake  Washington 
Watershed.  The  population  growth 
trend  in  the  Puget  Sound  region 
demands  an  increasingly  complex 
roadway  and  drainage  facilities 
infrastructure.  Snohomish  County 
recognizes  the  need  to  maintain  and 
upgrade  its  transportation  system  to 
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meet  this  demand,  satisfy  Washington 
State  Growth  Management  Act 
requirements,  and  further  improve 
transportation  quality  and  safety.  These 
proposed  transportation  system 
improvements  include  a  series  of  ■ 
substantial  capital  projects  that  would 
likely  require  construction  near  water 
bodies,  habitat  for  Puget  Sound  chinook 
salmon,  bull  trout,  and  other  listed  and 
imlisted  species.  In  addition,  the 
Department  has  identified  specific 
drainage  improvement  needs  in  the 
affected  basins.  These  drainage 
improvements  would  also  involvaa 
series  of  substantial  capital  projects  that 
are  likely  to  affect  water  bodies,  habitat 
for  Puget  Sound  chinook  salmon,  bull 
trout,  and  other  listed  and  unlisted 
species.  The  Services  and  Department 
agree  that  project-by-project  ESA 
compliance  decreases  project  certainty, 
increases  expense,  and  can  result  in  a 
fragmented  and  uncoordinated 
approach  to  species  conservation.  The 
Department's  proposal  is  to  develop  an 
HCP,  which  will  provide  long-term 
assurances  for  constructing,  upgrading, 
and  maintaining  Snohomish  County's 
transportation  and  drainage  systems 
while  ensuring  that  the  Coimty's 
activities  are  conducted  in  a  way  that 
meets  the  conservation  needs  of  3  hsted 
species  and  15  unlisted  fish  and  wildlife 
species  (including  Dolly  Varden, 
Salvelinus  malma,  proposed  for  listing 
under  the  ESA's  similarity  of 
appearance  provisions,  and  Coho 
salmon,  Oncorhynchus  kisutch,  a 
candidate  for  listing  under  the  ESA) 
with  specific  provisions  in  the  Permits 
should  these  species  be  listed  in  the 
future. 

Snohomish  County's  transportation 
and  drainage  construction  and 
maintenance  activities  can  harm  listed 
species.  ESA  section  10  provides  for  the 
issuance  of  incidental  take  permits  to 
non-Federal  entities  whose  otherwise 
lawful  activities  cause  the  take  of 
endangered  and  threatened  species.  The 
issuance  criteria  for  an  incidental  take 
permit  require  that  the  take  is  incidental 
to  otherwise  lawful  activities,  and  will 
not  appreciably  reduce  the  likelihood  of 
the  survival  and  recovery  of  the  species 
in  the  wild.  In  addition,  the  applicant 
must  prepare  and  submit  to  the  Services 
for  approval  an  HCP  containing  a 
strategy  for  minimizing  and  mitigating 
the  effects  of  any  incidental  take  to  the 
maximum  extent  practicable.  The 
applicant  must  also  ensure  that 
adequate  funding  will  be  provided  for 
implementation  of  the  HCP,  and  meet 
any  other  requirements  that  the 
Secretaries  of  Commwce  and  Inteiirar 
might  require. 


Snohomish  County  has  initiated 
discussions  with  the  Services  regarding 
the  possibility  of  receiving  permits  that 
would  cover  take  of  listed  species 
incidental  to  the  following  otherwise 
lawful  activities: 

(1)  Construction  of  new  transportation 
facilities  (roads  and  bridges,  drainage 
and  storm  water  facilities,  mitigation 
sites); 

(2)  Maintenance  of  existing 
transportation  facilities  (roads  and 
bridges,  drainage  and  stormwater 
facilities); 

(3)  Construction  of  new  drainage 
infrastructiu^  and  facilities  (drainage 
and  stormwater  facilities,  culverts, 
mitigation  sites); 

(4)  Maintenance  of  existing  drainage 
facilities  (drainage  and  stormwater 
facilities,  culverts,  mitigation  sites);  and 

(5)  Construction  and  maintenance  of 
bank  stabilization  projects  associated 
with  coimty  road  rights-of-way  (bank 
hardening). 

The  Snohomish  County  F*ublic  Works 
is  currently  considering  the  following 
tjrpes  of  conservation  measures  for  the 
proposed  HCP.  These  may  include,  but 
are  not  limited  to: 

(1)  A  program  of  land  conservation  for 
the  preservation,  enhancement,  and/or 
creation  of  suitable  habitats  for  species 
addressed  in  the  HCP  to  mitigate 
impacts  associated  with  proposed 
construction  and  maintenance  activities; 

(2)  Development  and  implementation 
of  construction  and  maintenance  best 
management  practices  to  avoid  or 
minimize  construction  and  maintenance 
impacts  on  species  addressed  in  the 
HCP; 

(3)  Commitment  to  continuing  certain 
activities  that  are  currently  voluntary, 
targeted  at  reducing  anthropogenic 
caused  ecological  conditions  that  limit 
the  natiu^  production  of  salmonids  in 
the  HCP  Area  (may  include,  but  is  not 
limited  to,  the  following  types  of 
activities:  impervious  surface  removal, 
stormwater  retrofitting,  and  fish  passage 
barrier  removal); 

(4)  Implementation  of  an  adaptive 
management  program  with  ongoing 
monitoring  and  adjustment  of  proposed 
covered  activities;  and 

(5)  Continuing  landowner  outreach, 
education,  and  Water  Resource 
Inventory  Area  planning  participation. 

The  Services  will  conduct  an 
enviroiunental  review  of  the  issuance  of 
the  proposed  requested  Permits  and 
proposed  HCP  by  preparing  an  EIS.  The 
EIS  will  analyze  the  proposed  action 
(issuing  the  requested  Permits)  and 
alternatives  to  the  proposed  action,  by 
comparing  the  impacts  of  the  action  on 
the  hiunan  and  natural  environment  to 
those  that  would  occur  under  each  of  a 


range  of  reasonable  alternatives, 
including  a  No  Action  alternative.  The 
Services  will  use  the  scoping  process  to 
develop  alternatives  to  the  proposed 
action.  In  addition  to  considering 
potential  impacts  on  listed  and  other 
covered  species  and  their  habitats,  the 
EIS  could  include  information  on 
potential  impacts  resulting  from 
alternatives  on  other  components  of  the 
himian  environment.  Other  components 
coiild  include  air  quality,  water  quality 
and  quantity,  geology  and  soils,  cultural 
resources,  social  resources,  economic 
resources,  and  environmental  justice. 

The  environmental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  Nationd 
Environmental  Policy  Act  of  1969,  as 
amended  (42  USC  4321  et  seq.), 
National  Environmental  Policy  Act 
Regulations  (40  CFR  1500-1508),  other 
appropriate  Federal  laws  and 
regulations,  and  policies  and  procedures 
of  the  Services  for  comphance  with 
those  regulations. 

Date:  June  12.  2003.  ^ 

William  F.  Shake, 

Acting,  Deputy  Regional  Director,  U.S.  Fish 
and  Wildlife  Service,  Region  1. 

Date:  July  7,  2003. 
Phil  Williams, 

Chief,  Endangered  Species  Division  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-17750  Filed  7-ll-03:'8:45  am) ' 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapharic 
Administration 

n.D.  0701 03A] 

Fisheriaa  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Attantic;  Approved 
Vesael  Monitoring  Systems  for  use  in 
the  South  Atlantic  Rocic  Shrimp 
Rshery 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  vessel  monitoring 
systems;  approval. 


SUMMARY:  This  document  provides 
notice  of  vessel  monitoring  systems  ' 
(VMS)  approved  by  NOAA  for  use  by 
vessels  participating  in  the  limited 
access  program  for  the  Rock  Shrimp 
Fishery  of  the  South  Atlantic  Region 
and  sets  forth  relevant  features  of  the 
VMS. 

ADDRESSES:  To  obtain  copies  of  the  Ust 
of  NOAA  approved  VMS  mobile 
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transmitting  units  and  NOAA  approved 
VMS  communications  service  providers, 
or  information  regarding  the  status  of 
VMS  systems  being  evaluated  by  NOAA 
for  approval,  write  to  NOAA  Fisheries 
Office  for  Law  Enforcement  (OLE),  8484 
Georgia  Avenue,  Suite  415,  Silver 
Spring,  MD  20910. 

To  submit  a  completed  and  signed 
checklist,  mail  or  fax  it  to  NOAA 
Enforcement  Southeast,  9721  Executive 
Center  Drive  North.  Koger  Building,  St. 
Petersburg,  FL  33702,  fax:  727-570- 
5575. 

For  addresses  regarding  approved 
VMS,  see  the  SUPPLEMENTARY 
INFORMATION  section,  under  the  heading 
VMS  Provider  Addresses. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
current  listing  information  Mark  Oswell, 
Outreach  Specialist,  phone:  301-427- 
2300,  fax:  301-427-2055.  For  questions 
regarding  status  of  evaluations,  contact 
Jonathan  Pinkerton,  National  VMS 
Program  Manager,  phone:  301-427- 
2300,  fax:  301-427-2055.  For  questions 
regarding  VMS  installation  or  the 
installation  checklist,  contact  Fred  Kyle, 
Special  Agent,  or  Beverly  Lambert, 
Southeast  Divisional  VMS  Program 
Manager,  NOAA  Enforcement 
Southeast,  phone:  727-570-5344. 

The  public  may  acquire  this  notice, 
installation  checklist,  and  relevant 
updates  via  the  OLE/SE  website  http:// 
www.nmfs.noaa.gov/oIe/Southeast/SED/ 
VesselMonitoringSystem.htm  Telephone 
requests  can  be  made  by  calling  727- 
570-5344. 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

NMFS  issued  a  final  rule  on  January 
16,  2003  (68  FR  2188)  to  implement 
Amendment  5  to  the  Fishery 
Management  Plan  for  the  Shrimp  ' 
Fishery  off  the  Southern  Atlantic  States 
(Amendment  5)  which  was  prepared  by 
the  South  Atlantic  Fishery  Management 
Council  (Council).  That  final  rule 
established  a  limited  access  program  for 
the  rock  shrimp  fishery  in  the  exclusive 
economic  zone  off  Georgia  and  the  east 
coast  of  Florida.  The  final  rule  requires 
an  owner  or  operator  of  a  vessel  that  has 
been  issued  a  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  to  ensure  that  such  vessel  has  a 
NMFS-approved,  operating  VMS  on 
board  when  on  a  trip  in  the  South 
Atlantic.  An  operating  VMS  includes  an 
operating  mobile  transmitting  unit  on 
the  vessel  and  a  functioning 
commimication  link  between  the  unit 
and  NMFS  as  provided  by  a  NMFS- 
approved  communication  service 
provider.  The  VMS  requirement  is 
effective  as  of  October  14,  2003.  or  90 


days  after  publication  in  the  Federal 
Register  of  this  notice  listing  the 
approved  transmitting  units  and 
associated  communications  service 
providers,  whichever  is  later.  However, 
vessel  owners  and  operators  should  not 
delay  their  purchase  and  installation  of 
a  mobile  transceiver  unit  until  the  last 
day.  Vendors  may  require  extended 
periods  of  time  to  deliver  a  mobile 
transceiver  unit  and  to  complete  its 
installation. 

This  notice  provides  a  list  of  the 
currently  approved  VMS  (mobile 
transceiver  imits  and  communication 
service  providers)  for  the  South  Atlantic 
rock  shrimp  limited  access  fishery  and 
sets  forth  the  features  of  each  VMS.  The 
list  of  VMS  approved  by  NOAA  will  be 
updated  and  revised  as  others  are 
approved.  The  list  will  be  published  in 
the  Federal  Register  and  will  be  posted 
on  the  NMFS  OLE  website  and  will 
contain  revisions  when  required. 

Partial  Reimbursement  for  Initial  VMS 
Acquisition/Installation 

Amendment  5  expressed  the 
Council's  intent  that  costs  for  an  initial 
VMS  acquisition  and  installation  should 
not  exceed  $1200.  for  a  vessel  owner 
who  receives  an  initial  rock  shrimp 
limited  access  endorsement.  In  keeping 
with  that  intent,  through  December  31, 
2004,  NMFS  will  partially  reimburse 
such  a  vessel  owner  up  to  $775  for 
initial  acquisition  and  installation  of  an 
approved  VMS.  The  maximum  $775 
reimbiu-sement  is  based  on  the 
estimated  cost  of  acquisition  and 
installation  of  the  least  expensive 
approved  VMS  unit  ($1975)  minus 
$1200.  If  actual  costs  are  less  than 
$1975,  the  reimbursement  would  be 
reduced  accordingly;  in  some  cases 
involving  special  circumstances 
pertaining  to  installation  of  the  device, 
a  somewhat  larger  reimbursement 
amount  may  be  considered.  An  owner 
would  be  initially  responsible  for  the 
entire  cost.  To  receive  the 
reimbursement,  an  owner  must  provide 
valid  si^ed  receipts  for  purchase  and 
installation  of  an  approved  VMS  to 
NMFS  Southeast  Regional  Office,  and 
confirm  with  NOAA  Enforcement 
Southeast  that  the  VMS  is  functioning. 
NMFS  anticipates  that  most  qualified 
vessel  owners  will  acquire  VMS  as  soon 
as  possible;  some  may  defer  temporarily 
for  a  variety  of  reasons.  No  requests  for 
reimbursement  will  be  accepted  after 
December  19,  2004,  and  no 
reimbursements  will  be  granted  after 
December  31.  2004.  NMFS  will  provide 
additional  details  regarding  the 
reimbursement  procedures  to  qualified 
vessel  owners. 


n.  Approved  VMS  Mobile  Transceiver 
Units 

INMARSAT-C  Transceivers 

The  Inmarsat-C  satellite 
communications  VMS  transmitting 
units  that  meet  the  minimiun  technical 
requirements  for  the  South  Atlantic 
Rock  Shrimp  Fishery  are  the  Thrane  & 
Thrane  Fishery  "Capsat"  (part  number 
TT-3022D-NMFS)  and  the  Thrane  & 
Thrane  Fishery  "Mini-C"  (part  niunber 
TT-3026-NMFS).  The  address  for  the 
Thrane  &  Thrane  distributor  (LandSea 
Systems)  dealer  contact  is  provided 
under  the  heading  VMS  Provider 
Addresses. 

A.  Thrane  &  Thrane  TT-3022D-NMFS 

The  transceiver  consists  of  an    ' 
integrated  GPS/Inmarsat-C  imit  in  the 
wheelhouse  and  an  antenna  mounted 
atop  the  vessel.  The  unit  is  factory  pre- 
configured  for  NMFS  VMS  operations 
(non-Global  Maritime  Distress  &  Safety 
System  (non-GMDSS)).  Satellite 
commissioning  services  are  provided  by 
LandSea  Systems  personnel. 

Automatic  GPS  position  reporting 
starts  after  transceiver  installation  and 
power  activation  onboard  the  vessel. 
The  unit  is  a  car-radio-sized  transceiver 
using  a  floating  10  to  32  VDC  power 
supply.  The  imit  is  configured  for 
automatic  reduced  position 
transmissions  when  the  vessel  is 
stationary  (i.e.,  in  port),  ft  allows  for 
port  stays  without  power  drain  or  power 
shut  down.  The  imit  restarts  normal 
position  transmission  automatically 
when  the  vessel  goes  to  sea. 

The  outside  antenna,  model  TT- 
3005M,  is  a  compact  omni-directional 
hunarsat-C/GPS  antenna,  providing 
operation  down  to  +7-15  deg.  angles. 

A  configuration  option  is  available  to 
automatically  send  position  reports  to  a 
private  address,  such  as  a  fleet 
management  company.  Another 
available  option  is  the  ability  to  send 
and  receive  private  e-mail  and  other 
messages  with  the  purchase  and 
installation  of  an  input  device  such  as 
a  laptop,  personal  computer,  or  message 
display  terminal. 

B.  Thrane  &  Thrane  TT-3026-NMFS 

The  transceiver  consists  of  an 
integrated  GPS/Inmarsat-C  unit 
mounted  atop  the  vessel.  The  unit  is 
factory  pre-configured  for  NMFS  VMS 
operations  (non-Global  Maritime 
Distress  &  Safety  System  (non-GMDSS)). 
Satelhte  commissioning  services  are 
provided  by  LandSea  Systems 
personnel. 

Automatic  GPS  position  reporting 
starts  after  transceiver  installation  and 
power  activation  onboard  the  vessel. 


The  unit  is  an  integrated  transceiver/ 
antenna/GPS  design  using  a  floating  10 
to  32  VI)C  power  supply.  The  unit  is 
configured  for  automatic  reduced 
position  transmissions  when  the  vessel 
is  stationary  (i.e..  in  port).  It  allows  for 
port  stays  without  power  drain  or  power 
shut  down.  The  unit  restarts  normal 
position  transmission  automatically 
when  the  vessel  goes  to  sea. 

IThe  TT-3026-NMFS  provides 
operation  dovim  to  +/-15  degree  angles. 
Although  the  imit  has  the  capability  of 
two-way  commimication  to  send  and 
receive  private  e-mail  and  other 
messages;  it  can  only  use  this  capability 
when  additional  equipment  not 
required  by  NMFS  is  purchased  (i.e.,  a 
laptop,  personal  computer,  or  message 
display  terminal).  A  configuration 
option  is  available  to  automatically  send 
position  reports  to  a  private  address, 
such  as  a  fleet  management  company. 

General  Procedure  for  Acquiring  and 
Installing  Approved  VMS 

A  vessel  owner  wishing  to  purchase 
either  of  the  approved  systems  may 
contact  the  entity  identified  imder  the 
heading  VMS  Provider  Addresses  for 
Thrane  &  Thrane  TT-3022D-NfMFS  and 
TT-3026-NMFS.  The  owner  should 
identify  himself  or  herself  as  a  vessel 
owner  in  the  "U.S.  South  Atlantic  Rock 
Shrimp  Fishery."  The  Thrane  &  Thrane 
transceiver  set  the  vessel  owner 
purchases  will  be  configiuwl  for  the 
Rock  Shrimp  Fishery. 

To  use  the  TT-3022-NMFS  or  the 
TT-3026-NMFS.  the  vessel  owner  will 
need  to  establish  an  Inmarsat-C  system 
use  contract  with  an  approved  himarsat- 
C  commimications  service  provider.  The 
owner  will  be  required  to  complete  the 
Inmarsat-C  "Registration  for  Service 
Activation  for  Maritime  Mobile  Earth 
Station."  The  owner  should  consult 
with  LandSea  Systems  when  completing 
this  form. 

LandSea  Systems  personnel  will 
perform  the  following  before  shipment: 
(a)  Configure  the  transceiver  according 
to  NOAA  Fisheries  Office  for  Law 
Enforcement  specifications  for  the 
South  Atlantic  Rock  Shrimp  Fishery:  (b) 
download  the  predetermined  NMFS 
position  reporting  and  broadcast 
command  identification  nimibers  into 
the  unit;  (c)  test  the  imit  to  ensure 
operation  when  installation  has  been 
completed  on  the  vessel;  and  (d) 
forward  the  Inmarsat  service  provider 
and  the  transceiver  identifying 
information  to  the  NOAA  Fisheries 
Office  for  Law  Enforcement. 
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m.  Approved  Communications  Service 
Providers 

NOAA  Fisheries  Office  for  Law 
Enforcement  has  approved  the  below- 
listed  Telenor  and  Xantic  satellite 
communications  services  for  the  South 
Atlantic  Rock  Shrimp  Fishery. 

A.  Telenor  Satellite  Services/Inmarsat-C 

Inmarsat-C  is  a  store-and-forward  data 
messaging  service,  hunarsat  C  allows 
users  to  send  and  receive  information 
virtually  anywhere  in  the  world,  on 
land,  at  sea.  and  in  the  air.  Inmarsat-C 
supports  a  wide  variety  of  applications 
including  Internet  e-mail* ,  position  and 
weather**  reporting,  a  free  daily  news 
service*,  and  remote  equipment 
monitoring  and  control.  Mariners  can 
use  Inmarsat-C  free  of  charge  to  send 
critical  safety  at  sea  messages  as  part  of 
the  U.S.  Coast  Guard's  Automated 
Mutual-Assistance  Vessel  Rescue 
system  and  of  the  NOAA  Shipboard 
Environmental  Acquisition  System 
programs**.  (Features  marked  with  * 
require  use  of  attached  laptop;  featiu«s 
marked  with  *  *  can  be  accessed  using 
the  TT3022D.) 

For  the  Telenor  address,  look  under 
the  heading  VMS  Provider  Addresses. 

Inmarsat-C  features:  Vessel  owners 
wishing  to  use  Inmarsat-C  will  need  to 
piuxihase  an  Inmarsat-C  transceiver 
approved  for  the  fishery.  The  owner  will 
need  to  complete  an  Inmarsat-C  system 
use  contract  with  Telenor,  including  a 
provision  for  a  mobile  earth  station 
license  (FCC  requirement).  The 
transceiver  will  need  to  be 
commissioned  with  Inmarsat  according 
to  Telenor  instructions.  The  owner 
should  refer  to  and  follow  the 
configvu-ation,  installation,  and  service 
activation  procedures  for  the  specific 
transceiver  purchased. 

B.  Xantic 

Xantic  is  a  global  leader  in  providing 
Vessel  Monitoring  Services  to  the 
fishing  industry.  By  installing  on  the 
vessel  an  Inmarsat-C  transceiver 
approved  by  NOAA  Fisheries  Office  for 
Law  Enforcement,  fishermen  can  send 
and  receive  E-mail*,  to  and  from  land; 
the  transceiver  automatically  sends 
vessel  position  reports  to  the  NOAA 
Fisheries  Office  for  Law  Enforcement, 
and  is  fully  compliant  with  the 
International  Coast  Guard  Search  and 
Rescue  Centers**.  (Features  marked 
with  *  require  use  of  attached  laptop, 
featiu^s  marked  with  **  can  be  accessed 
from  the  TT3022D.) 

XANTIC  Vessel  Monitoring  System 
Services  are  being  sold  through  its 
Service  Provider,  LandSea  Systems,  Inc. 
For  the  LandSea  and  XANTIC 


addresses,  look  imder  the  heading  VMS 
Provider  Addresses. 

XANTIC  Features  offered  through 
LandSea  Systems:  Customer  Service 
supports  the  security  and  privacy  of 
vessel  accoimti?  and  messages  with  the 
following:  (a)  Password  authentication 
for  vessel  owners  or  agents  and  for  the 
NOAA  Fisheries  Office  for  Law 
Enforcement  to  prevent  unauthorized 
changes  or  inquiries;  and  (b)  separation  ' 
of  private  messages  bom  NOAA 
Fisheries  Office  for  Law  Enforcement 
messages.  (The  Office  for  Law 
Enforcement  receives  VMS-related 
position  reports,  only.) 

Billing  is  separated  between  accounts 
for  the  vessel  owner  and  the  NOAA 
Fisheries  Office  for  Law  Enforcement. 
VMS  position  reports  and  vessel- 
initiated  messaging  are  paid  for  by  the 
vessel  owner.  Messaging  initiated  from 
the  Office  for  Law  Enforcement 
operations  center  is  paid  for  by  NOAA. 
LandSea  Systems  provides  customer 
service  for  XANTIC  users  to  support  and 
establish  two-way  transmission  of 
transceiver  unit  configuration 
commands  between  the  transceiver  and 
land-based  control  centers.  This 
supports  the  Office  for  Law 
Enforcement's  message  needs  and, 
optionally,  fishermen's  private  message 
needs. 

The  vessel  owner  can  configure 
automatic  position  reports  to  be  sent  to 
a  private  address,  such  as  to  a  fleet 
management  company.  The  vessel  can 
send  and  receive  private  e-mail  and 
other  messages  when  the  transceiver  has 
such  an  input  device  as  a  laptop  or 
personal  computer  attached. 

Vessel  owners  wishing  to  use 
XANTIC  services  will  need  to  purchase 
an  Inmarsat-C  transceiver  approved  for 
the  fishery.  The  owner  will  need  to 
complete  an  Inmarsat-C  system  use 
contract  with  XANTIC,  including  a 
mobile  earth  station  license  (FCC 
requirement).  The  transceiver  will  need 
to  be  commissioned  with  Inmarsat 
according  to  XANTIC's  instructions. 
The  owner  should  refer  to  and  follow 
the  configuration,  installation,  and 
service  activation  procedures  for  the 
specific  transceiver  purchased. 

General  Procedures  Regarding 
Communication  Service  Providers 

It  is  recommended  that  the  vessel 
owner  keep  for  his  or  her  records  and 
that  Telenor  and  Xantic  have  on  record 
the  following  identifying  information: 
(a)  Signed  and  dated  receipts  and 
contracts;  (b)  transceiver  serial  number; 
(c)  Telenor  or  Xantic  customer  niunber, 
user  name  and  password;  (d)  e-mail 
address  of  transceiver;  (e)  Inmarsat 
identification  nimiber;  (f)  owner  name; 
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(g)  vessel  name:  (h)  vessel 
docxunentatioD  or  registration  number; 
and  (i)  mobile  earth  station  license  (FCC 
license). 

Pursuant  to  50  CFR  622.9(b).  the 
Agency  will  provide  an  instcdlation  and 
activation  checklist  which  the  vessel 
owner  must  follow.  The  vessel  owner 
must  sign  a  statement  on  the  checklist 
certifying  compliance  with  the 
installation  procedures  and  return  the 
checklist  to  NOAA  Enforcement 
Southeast.  Installation  can  be  performed 
by  experienced  crew  or  by  an 
electronics  specialist. 

The  owner  should  confirm  the  TT- 
3022-NMFS  or  TT-3026-NMFS 
operation  and  communications  service 
to  ensiu^  that  position  reports  are 
automatically  sent  to  and  received  by 
NOAA  Enforcement  Southeast,  before 
leaving  on  a  fishing  trip  imder  VMS. 
NOAA  Enforcement  Southeast  does  not 
regard  the  fishing  vessel  as  meeting  the 
requirements  of  50  CFR  622.9  imtil 
position  reports  are  automatically 
received.  For  confirmation  purposes, 
contact  NOAA  Enforcement  Southeast 
in  St.  Petersburg,  FL,  at  727-570-5344. 

IV.  VMS  Provider  Addresses 

For  Thrane  &  Thrane  TT-3022-NMFS 
or  TT-3026-NMFS  information,  contact 
Ken  Ravenna,  Marine  Products, 
LandSea  Systems,  Inc.,  509  Viking 
Drive,  Suite  K,  L  &  M,  Virginia  Beach, 
VA  23452;  voice:  757-463-9557;  fax: 
757-463-9581,  e-mail: 
KCR@LandSeaSystems.com.;  website: 
http://www.landseasystems.com. 

For  Telenor  information,  contact 
Telenor  Satellite  Services,  6560  Rock 
Spring  Drive,  Bethesda,  MD  20817; 
Telenor  Customer  Care,  phone:  800- 
685-7898  or  301-838-7700;  e-mail: 
customercare@teIenor-usa.com.; 
website:  www.telenor-usa.com. 
Alternate  Contact:  Courtney  Coleman, 
Manager  COMSAT-C  Services 
Marketing,  6560  Rock  Spring  Dr., 
Bethesda,  MD  20817;  phone:  301-214- 
3293;  e-mail: 
couTtney.coleman@telenoT-usa.com. 

For  XANTIC  information,  contact 
LandSea  Systems  Inc.,  Donna  Sherman, 
509  Viking  Drive,  Suite  K,  L,  M,  Virginia 
Beach,  VA  23452;  voice:  757  463-9557; 
fax:  757  463-9581  e-mail: 
aiTtime@landseasystems.com.  KXXemAie 
contacts:  XANTIC,  Folef  Hooft 
Graafland,  6100  Hollywood  Boulevard, 
Suite  410,  Hollywood,  FL  33024;  voice: 
954-962-9908  Ext.  11;  fax:  954-962- 
1164;  Cellular:  954-214-2609;  e-mail: 
folef.hooftgraafland@XANTIC.net, 
Andre  Cortese,  1211  Connecticut  Ave., 
NW,  Suite  504,  Washington,  DC  20036; 
telephone  number:  202-785-5615;  e- 
mail:  andre.cortese@XANTIC.net, 


Bobbie  Thach,  1211  Connecticut  Ave, 
NW,  Suite  504,  Washington,  DC  20036; 
voice:  202-785-5614;  fax:  202-785- 
5616;  e-mail: 

bobbie.thach@XANTIC.net.  Customer 
Service,  contact  LandSea  Systems,  Inc., 
509  Viking  Drive,  Suite  K,  L  &  M, 
Virginia  Beach,  VA  23452;  voice:  757- 
463-9557;  fax:  757-463-9581,  e-mail: 
KCR@LandSeaSystems.com.;  or 
XANTIC  Netheriands,  toll  free:  1-888- 
440-8988;  website:  mviv.XAN77C.Jiet 

V.  Additional  Information 

The  NOAA  Fisheries  Office  for  Law 
Enforcement  is  constantly  evaluating 
new  and  emeiging  technologies  for 
inclusion  in  the  VMS  program. 
Additional  units  may  be  approved  for 
use  the  South  Atlantic  Rock  Shrimp 
Fishery  at  a  later  date. 

Authority:  16  U.S.C.  1801,  et  seq. 

Dated:  July  9,  2003. 
Bruce  C.  Morekead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-17757  Filed  7-11-03;  8:45  am] 
BRJJNG  COOE  3610-32-S 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapharlc 
Administration 


P.D.  0706030] 

Gulf  of  Mexico  Fishery  Management 
CouncH;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SIMUMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  (Gulf  Council)  and 
South  Atlantic  Fishery  Management 
Council  (South  Atlantic  Council)  in 
cooperation  with  the  Florida  Marine 
Research  Institute  (FMRI)  of  the  Florida 
Fish  and  Wildlife  Conservation 
Commission  (FFWCC)  and  the 
Southeast  Fisheries  Science  Center  of 
the  National  Marine  Fisheries  Service 
(NOAA  Fisheries)  will  convene  an 
Assessment  Review  Workshop  as  part  of 
the  2003  Southeast  Data  Assessment 
and  Review  (SEDAR)  process.  The  Gulf 
Council's  Standing  Scientific  and 
Statistical  Committee  (SSC)  will  also  be 
convened  as  a  component  of  the 
Assessment  Review  Workshop. 
DATES:  The  workshop  will  be  held 
beginning  at  1:30  p.m.  on  Monday  July 
28,  2003  through  noon  on  Thursday, 
July  31.  2003. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Tampa  Airport  Westshore, 
2225  Lois  Avenue,  Tampa,  FL; 
telephone:  813-877-6688. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Steele,  NMFS  Southeast  Regional 
Office,  9721  North  Executive  Center 
Drive,  St.  Petersburg,  FL  33702; 
telephone:  727-570-5305. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Assessment  Review 
Workshop  will  be  to  evaluate  the  results 
of  a  SEDAR  Yellowtail  Snapper  Stock 
Assessment  Workshop  that  was  held 
June  9-13,  2003.  Yellowrtail  snapper  off 
the  U.S.  mainland  straddle  the 
jurisdictional  boundaries  of  the  Gulf 
Council,  South  Atlantic  Council  and 
FFWCC,  and  are  considered  to  be  a 
single  stock.  Yellowtail  snapper  in  the 
Caribbean  appear  to  be  a  different 
population,  based  on  preliminary 
genetic  analyses,  and  are  not  included 
in  this  assessment. 

The  Assessment  Review  Workshop  is 
the  third  of  three  meetings  held  as  part  ' 
of  the  SEDAR  process.  A  Data  Review 
Workshop  was  held  March  3-7,  2003,  to 
review  available  data  on  yellowtail 
snapper.  A  Stock  Assessment  Workshop 
was  held  Jime  9-13,  2003,  to  analyze  the 
data  and  prepare  a  preliminary  stock 
assessment  for  review  by  the 
Assessment  Review  Workshop. 

The  Assessment  Review  Workshop 
will  consist  of  representatives  of  the 
Gulf  Coimcil's  and  South  Atlantic 
Council's  SSCs,  staff  from  the  Gulf 
Council,  South  Atlantic  Council, 
FFWCC  and  NMFS,  representatives  of 
recreational  and  commercial  fishing 
communities,  representatives  of 
environmental  organizations,  outside 
stock  assessment  biologists  who  were 
not  involved  in  the  Stock  Assessment 
Workshop,  and  scientists  from  the 
University  of  Miami's  Center  of 
Independent  Experts. 

The  preliminary  yellowtail  snapper 
stock  assessment  wiU  be  available  from 
the  Gulf  Coimcil's  website  [http:// 
www.gulfcouncil.org)  prior  to  die 
meeting,  and  a  final  stock  assessment 
will  be  prepared  following  the  meeting. 
The  Assessment  Review  Workshop 
reports  and  recommendations  will  be 
presented  to  the  Gulf  Council,  South 
Atlantic  Coimcil  and  FFWCC,  which 
may  set  year  a  2004  total  allowable 
catch  (TAC)  as  well  as  other 
management  measures  for  the  yellowtail 
snapper  stock  within  the  respective 
jurisdictions  of  each  management 
agency. 
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A  copy  of  the  agenda  for  the  SSC 
portion  of  the  meeting  can  be  obtained 
by  calling  813-228-2815. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  fonnal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodatioiis 

rhe  meeting  is  open  to  the  public  and 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
by  July  11,  2003. 

li>ated:  July  8.  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-17752  Filed  7-11-03;  8:45  am] 
BILLING  COD€  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  070803E] 

Mid-Atlantic  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  public  meeting. 


FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong.  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 
piirpose  of  this  meeting  is  to  finalize  the 
prioritization  of  goals  and  objectives  in 
order  to  provide  important  advice  and 
feedback  to  the  NEFSC  on  its  trawl 
surveys. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxihary  aids  should  be  directed  to 
Joanna  Davis  at  the  Mid-Atlantic 
Council  Office  (see  ADDRESSES)  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  July  8.  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17753  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


SUMMARY:  The  Trawl  Survey  Advisory 
Committee,  composed  of  representatives 
from  the  Northeast  Fisheries  Science 
Center  (NEFSC).  the  Mid-AUanUc 
Fishery  Management  Council  (MAFMC), 
the  New  England  Fishery  Management 
Council  (NEFMC),  and  several 
independent  scientific  researchers,  wiU 
hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  July  29,  2003,  fi'om  10  a.m.  to 
6  p.m.,  and  Wednesday,  July  30.  2003. 
fi^m  8  a.m.  to  5  p.m. 

ADDRESSES:  This  meetii^g  will  be  held  at 
the  NEFSC  Aquariimi  in  Woods  Hole, 
MA;  telephone:  508-495-2000. 

Council  address:  Mid- Atlantic  Fishery 
Management  Council.  300  S.  New 
,    Street,  Room  2115,  Dover,  DE  19904. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

IL 

[I.D.  070803F] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Herring  Oversight  Committee  and 
Advisory  Panel  for  July  and  August, 
2003  to  consider  actions  affecting  New 
England  fisheries  in  the  exclusive 
economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
fonnal  consideration  and  action,  if 
appropriate. 


DATES:  The  meetings  will  be  held  on 
July  31  and  August  1,  2003.  See 
SUPPLEMENTARY  INFORMATION  for  spedfic 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Ixm  by  the  Bay,  88  Spring 
Street,  Portland,  ME  04101;  telephone: 
(207)  775-2311. 

Council  address:  New  England 
Fishery  Management  Coimcil,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard.  Executive  Director,  New 
England  Fishery  Management  Council; 
telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION: 
Meeting  Dates  and  Agendas 

Thursday,  July  31, 2003  at  9:30  a.ai. 
-  Joint  Herring  Oversight  Committee. 
Advisory  Panel  and  Plan  Development 
Team  (PDT)  Meeting. 

The  panels  will  review  the  report 
from  the  Herring  PDT  meeting  held  June 
26-27,  2003.  They  will  discuss  the 
recommendations  from  the  Scientific 
and  Statistical  Committee  meeting  held 
June  19,  2003.  They  will  also  discuss 
the  PDT  recommendations  for 
maximum  sustainable  yield,  optimum 
yield.  Area  total  allowable  catches,  and 
other  fishery  specifications.  .They  will 
discuss  options  for  adjustments  to  the 
boimdaries  of  the  herring  management 
areas.  Also  on  the  agenda  will  be  review 
and  discussion  of  fishery  data  relevant 
to  developing  management  alternatives 
for  consideration  in  Amendment  1  to 
the  Herring  Fishery  Management  Plan 
(FMP)  as  well  as  continued 
development  of  alternatives  for 
consideration  in  Amendment  1. 

Friday,  August  1,  2003  at  9  a.m.  - 
Herring  Oversight  Committee  Meeting. 

The  committee  will  continue 
development  of  alternatives  for 
consideration  in  Amendment  1  to  the 
Herring  FMP. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
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(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  July  9,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc. "03-17754  Filed  7-11-03;  8:45  amj 
BtUJNG  CODE  %10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  070803C] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  Joint 
Protocol  Committee  of  the  Alaska  Board 
of  Fisheries  and  Council  will  meet  on 
July  28-29.  2003  in  Anchorage. 
DATES:  The  meetings  will  be  held  on 
July  28,  2003  from  8:30  a.m.  imtil  5 
p.m.,  and  July  29  from  8:30  a.m.  until 
12  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Hotel,  500  W.  3rd  Avenue, 
Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Coimcil,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Coimcil  staff,  telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  Agenda: 
(1)  Board's  role  in  reviewing  petitions 
for  halibut  customary  and  traditional 
findings  from  additional  tribes  and 
conmnmities,  (2)  Groundfish  "Bycatch" 
in  the  halibut  subsistence  fisheries  and 
conflicting  state  and  federal  subsistence 
gear  regulations,  (3)  Management  of 
State  water  and  parallel  fisheries  under 
proposed  Gulf  of  Alaska  groundfish 
rationalization,  (4)  Observer  coverage  in 
State  groundfish  fisheries. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 
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Special  Accominodatioiis 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  July  8,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17751  Filed  7-11-03;  8:45  am] 

BiUJNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Patent  and  Trademaric  Office 

Submission  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Admittance  to  Practice  and 
Roster  of  Registered  Patent  Attorneys 
and  Agents  Admitted  to  Practice  Before 
the  United  States  Patent  and  Trademark 
Office  (USPTO). 

Form  Number{s):  PTO-158,  PTO- 
158A,  PTO-275,  PTO-107A,  PTO-1209. 

Agency  Approval  Number:  0651- 
0012. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  6,078  hours  annually. 

Number  of  Respondents:  24,042 
responses  per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  the  public 
approximately  30  minutes  (0.5  hours)  to 
complete  either  an  application  or 
registration  to  practice  before  the 
USPTO,  or  an  application  for  a  foreign 
resident  to  practice  before  the  USPTO. 
It  is  estimated  to  take  20  minutes  (0.33 
hours)  to  complete  undertakings  under 
37  CFR  10.10(b);  10  minutes  (0.17 
hours)  to  complete  data  sheets;  5 
minutes  (0.08  hours)  to  complete  the 
oath  or  affirmation;  45  minutes  (0.75 
hours)  to  complete  the  petition  for 
waiver  of  regulations;  and  90  minutes 
(1.5  hoiu-s)  to  complete  the  vmtten 
request  for  reconsideration  of 
disapproval  notice  of  application  and 
the  petition  for  reinstatement  to 
practice.  These  times  include  time  to 
gather  the  necessary  information, 
prepare,  and  submit  the  forms  emd 
requirements  in  this  collection. 


Needs  and  Uses:  This  information  is 
required  by  35  U.S.C.  2(b)(2)(D), 
administered  by  the  USPTO  through  37 
CFR  10.5-10.11  and  10.170.  The 
information  is  uSed  by  the  Director  of 
the  Office  of  Enrollment  and  Discipline 
(OED)  to  determine  if  the  applicant  for 
registration  is  of  good  moral  character 
and  repute;  has  the  necessary  legal, 
scientific,  and  technical  qualifications; 
and  is  otherwise  competent  to  advise 
and  assist  applicants  in  the  presentation 
and  prosecution  of  applications  for 
patent  grants. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
the  Federal  Government;  and  State, 
Local  or  Tribal  Governments. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Office  of  the  Chief 
Information  Officer,  Office  of  Data 
Architecture  and  Services,  (703)  30a- 
7400,  U.S.  Patent  and  Trademark  Office. 
P.O.  Box  1450,  Alexandria,  Virginia 
22313,  Attn:  CPK  3  Suite  310,  or  by  e- 
mail  at  susan.brown@uspto.gov.  <■ 

Written  comments  and 
reconmiendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  August  13,  2003  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Dated:  July  8,  2003. 
Susan  K.  Brown, 

Records  Officer.  USPTO,  Office  of  Data 
Architecture  and  Services,  Data 
Administration  Division. 
[FR  Doc.  03-17701  Filed  7-11-03;  8:45  am] 
BHJJNG  CODE  3510-16-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Reinstatement  of  an  Expired 
Collection;  Comment  Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs. 
DoD. 


ACTION:  Notice. 


In  accordance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  announces  the  proposed 
reinstatement  of  a  public  information 
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ejection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposal 
extension  of  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  infonnation  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  September  12,  2003. 
ADDRESSES:  Written  comments  and 
recommendations  on  the  information 
collection  should  be  sent  to  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Affairs)  TRICARE  Management  Activity 
(Operations  Directorate),  Skyline  Five, 
Suite  810,  5111  Leesburg  Pike,  Falls 
Church,  Virginia  22041-3206. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call  Lt. 
Col.  James  Whitton,  Office  of  the 
Assistant  Secretary  of  Defense  (Health 
Afiiairs),  TRICARE  Management  Activity 
at  (703) 681-0039. 

Title;  Associated  Form;  and  OMB 
Number:  TRICARE  Prime  Enrollment 
Application/PCM  Change  Form  and 
TRICARE  Prime  Disenrollment 
Application,  OMB  No.  0720-0008. 

Needs  and  Uses:  These  collection 
instruments  serve  as  applications  for  the 
enrollment,  disenrollment  and  Primary 
Care  Manager  (PCM)  Change  for  the 
Department  of  Defense's  TRICARE 
Prime  program  established  in 
accordance  with  Title  10  U.S.C.  Section 
1099  (which  calls  for  a  healthcare 
enrollment  system).  Monthly  payment 
options  for  retiree  enrollment  fees  for 
TRICARE  Prime  are  established  in 
accordance  with  Title  10  U.S.C.  Section 
1097a(c).  The  information  collected  on 
the  TRICARE  Prime  Enrolhnent 
Application/PCM  Change  Form 
provides  the  necessary  data  to 
determine  beneficiary  eligibility,  to 
identify  the  selection  of  a  health  care 
option,  and  to  change  the  designated 
PCM  when  the  beneficiary  is  relocating 
or  merely  requests  a  local  PCM  change, 
in  accordance  with  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
(Pub.  L.  106-398),  Section  723(b)(E). 
The  TRICARE  Prime  Disenrollment 
Application  serves  to  disenroll  an 
enroUee  from  TRICARE  Prime  on  a 
voluntary  basis. 
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Affected  Pu6Z/c:.Individuals  or 
household. 

Armual  Burden  Hours:  41,260. 

Number  of  Respondents:  253,200. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response: 
TRICARE  Prime  Enrolhnent 
Application/PCM  Change  Form:  20 
minutes  or  .33%  of  an  hour;  TRICARE 
Disenrollment  Application:  5  minutes  or 
.083%  of  an  hour. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  Department  established  TRICARE 
Prime  as  an  enrollment  option  to  give 
CHAMPUS-eligible  beneficiaries  a  DoD- 
sponsored  military  managed  care 
program.  In  order  to  simpUfy  the 
collection  of  information  on  enrollment 
applications  for  TRICARE  Prime,  the 
existing  infonnation  collection  is  being 
modified  to  create  two  separate  forms: 
Initial  enrollment/PCM  changes  and 
disenrollment.  The  utilization  of  these 
two  forms  will  decrease  the  total 
amount  of  time  to  complete  forms  by 
respondents  and  will  streamline  the 
enrollment/PCM  change  and 
disenrollment  process.  In  order  to 
implement  this  program,  it  is  necessary 
that  certain  beneficiaries  electing  to 
enroll,  change  PCM  or  disenroll 
complete  an  enrollment  application/ 
PCM  change  form  or  disenrollment. 
Completion  of  these  forms  is  an 
essential  element  of  the  TRICARE 
program. 

Dated:  July  8,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-17720  Filed  7-11-03;  8:45  am] 

BKimO  CODE  S001-0«-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

AGENCY:  Office  of  the  Under  Secretary  of 
Defense  (Persoimel  and  Readiness), 
DoD. 

ACTION:  Notice. 


In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Under  Secretary  of  Defense  (Personnel 
Readiness)  annoimces  the  following 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  infonnation  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  12, 
2003. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Office  of  the  Under  Secretary  of 
Defense  (Personnel  and  Readiness) 
(Military  Personnel  PoUcy)/ Accession 
Policy,  ATTN:  Major  Brenda  Leong, 
4000  Defense  Pentagon,  Washington,  DC 
20301-4000. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  infonnation  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
at  (703) 695-5529. 

Title  Associated  Form,  and  OMB 
Control  Number:  Police  Record  Check, 
DD  Form  369,  OMB  Control  Number: 
0704-0007. 

Needs  and  Uses:  This  information 
collection  requirement  is  necessary  to 
obtain  information  about  arrests  and 
criminal  records  on  applicants  to  the 
Armed  Forces  of  the  United  States.  The 
DD  Form  369,  Police  Record  Check,  is 
used  to  identify  any  disqualifying 
history  regarding  arrests  or  convictions. 

Affected  Public:  State,  local  or  Tribal 
Government. 

Annual  Burden  Hours:  56,250. 

Number  of  Respondents:  125,000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  17 
minutes. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

This  information  is  collected  to 
provide  the  Armed  Services  with 
background  information  on  an 
apphcant.  History  of  criminal  activity, 
arrests,  or  confinement  is  disquahfying 
for  miUtary  service.  The  respondents 
will  be  local  and  state  law  enforcement 
agencies.  The  DD  Form  369,  Police 
Record  Check,  is  the  method  of 
information  collection;  responses  are  to 
reference  any  records  on  the  applicant. 
The  information  will  be  used  to 
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detennine  suitability  of  the  applicant  for 
the  military  service. 

Dated:  July  8,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-17721  Filed  7-11-03;  8:45  am] 
BIUJNGCOOE  5001-0e-« 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0114] 

Federal  Acquisition  Regulation; 
Information  Collection;  Right  of  First 
Refusal  of  Employment;  (FAR  52.207- 

3) 

AGENOES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0114). 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  right  of  first  refusal  of 
employment.  This  OMB  clearance 
currently  expires  on  September  30, 
2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  biu-den  of  this  collection  of 
information  is  acciu-ate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  coUection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
September  12,  2003. 

AD[>flESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVA),  Room  4035 


1800  F  Street,  NW.,  Washington,  DC 
20405. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202) 208-1168. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Right  of  First  Refusal  of  Employment 
is  a  regulation  which  establishes  policy 
regarding  adversely  affected  or 
separated  Government  employees 
resulting  from  the  conversion  from  in- 
house  performance  to  performance  by 
contract.  The  policy  will  enable  these 
employees  to  have  an  opportimity  to 
work  for  the  contractor  who  is  awarded 
the  contract. 

The  information  gathered  will  be  used 
by  the  Government  to  gain  knowledge  of 
which  employees,  adversely  affected  or 
separated  as  a  result  of  the  contract 
award,  have  gained  employment  with 
the  contractor  within  90  days  after 
contract  performance  begins. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  130. 
Responses  Per  Respondent:  1. 
Total  Responses:  130. 
Average  Burden  Hours  Per  Response: 
3. 

Total  Burden  Hours:  390.     ' 

Obtaining  Copies  of  Proposals 

Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501^755.  Please 
cite  OMB  Control  No.  9000-0114,  Right 
of  First  Refusal  of  Employment,  in  all 
correspondence. 

Dated:  July  8,  2003. 
Ralph  J.  DeStefano, 

Acting  Director.  Acquisition  Policy  Division. 
[FR  Doc.  03-17670  Filed  7-11-03;  8;45  am] 
BILUNG  CODE  6a20-EP-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
conunents  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
13,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,Koom  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  pubiic  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  July  9,  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

OfiBce  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Case  Service  Report. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  80. 
Biu-den  Hours:  3,600. 

Abstract:  As  required  by  Section  13, 
101(a)(10),  106  and  626  of  the 
Rehabilitation  Act,  as  amended,  the  data 
are  submitted  annually  by  State  VR 
agencies.  The  data  contain  personal  and 
program-related  characteristics, 
including  economic  outcomes  of 
persons  with  disabilities  whose  case 
records  are  closed. 
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Requests  for  copies  of  the  submission 
for  OMB  review;  conunent  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2243.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
OfBce  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-17732  Filed  7-11-03;  8:45  am] 

nUING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coliection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  12,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 


requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  icjormation 
technology. 

Dated:  July  9,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Intergovernmental  and 
Interagency  Affairs 

Type  of  Review:  Revision. 

Title:  Presidential  Scholars  Program 
Application. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,600. 
Burden  Hours:  41,600. 

Abstract:  The  United  States 
Presidential  Scholars  Program  is  a 
national  recognition  program  to  honor 
outstanding  graduating  high  school 
seniors.  Candidates  are  invited  to  apply 
based  on  academic  achievements  on  the 
Scholastic  Assessment  Test  (SAT)  or 
American  College  Testing  (ACT) 
assessments,  or  on  artistic  merits  based 
on  participation  in  a  national  arts  talent 
search.  This  program  was  established  by 
Presidential  Executive  Orders  11155 
and  12158. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2303.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 


Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-17733  Filed  7-11-03;  8:45  am] 

BH.UNG  CODE  400(M>1-P 


DEPARTIMENT  OF  ENERGY 

Environmental  IManagement  Site- 
Specific  Advisory  Board,  Oalc  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  annoimces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  7:30  a.m.-5  p.m.  (Annual 
Retreat).  Satiu-day,  August  2,  2003. 
ADDRESSES:  DOE  Information  Centec, 
475  Oak  Ridge  Turnpike,  Oak  Ridge, 
TN. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Halsey,  Federal  Coordinator, 
Department  of  Energy  Oak  Ridge 
Operations  Office,  PO  Box  2001,  EM-90, 
Oak  Ridge,  TN  37831.  Phone  (865)  576- 
4025;  Fax  (865)  576-5333  or  e-mail: 
halseypj@oro.  doe.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  Board  will  use 
an  independent  facilitator  to  narrow 
focus  on  issues  to  include  the  Fiscal 
Year  2004  work  plan.  Members  plan  to 
use  information  provided  at  the  July  9 
meeting  by  the  U.S.  Department  of 
Energy,  U.S.  Environmental  Protection 
Agency  and  the  Teimessee  Department 
for  Environment  and  Conservation.  At 
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the  close  of  the  day,  members  will  also 
select  a  new  chair,  vice-chair  and 
secretary  for  the  upcoming  fiscal  year. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Center  at  475  Oak  Ridge 
Turnpike,  Oak  Ridge,  TN  between  8 
a.m.  and  5  p.m.  Monday  through  Friday, 
or  by  writing  to  Pat  Halsey.  Department 
of  Energy  Oak  Ridge  Operations  Office. 
P.O.  Box  2001,  EM-90.  Oak  Ridge,  TN 
37831,  or  by  calling  her  at  (865)  576- 
4025. 

-   Issued  at  Washington,  DC,  on  July  9,  2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-17719  Filed  7-11-03;  8:45  am] 

BHJJNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-081] 

ANR  Pipeline  Com|3any;  Notice  of 
Negotiated  Rate  HIing 

July  8,  2003. 

Take  notice  that  on  July  1,  2003,  ANR 
Pipeline  Company  (ANR),  tendered  for 
filing  and  approval  one  (1)  new 
negotiated  rate  service  agreement  and 
amendments  to  eight  (8)  existing 
negotiated  rate  service  agreements 
between  ANR  and  subsidiaries  of  We 
Energies,  Wisconsin  Electric  Power 
Company  and  Wisconsin  Gas  Company. 

ANR  requests  that  the  Commission 
accept  and  approve  the  new  agreement 
and  seven  (7)  of  the  amendments  to  be 
effective  July  1,  2003,  and  one 
amendment  to  be  effective  November  1. 
2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  14.  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-17690  Filed  7-11-03;  8:45  am] 

atUJNG  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Ertergy  Regulatory 
Commission 

[Docket  No.  RP96-200-109] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Negotiated  Rate 

July  8.  2003. 

Take  notice  that  on  July  2,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Sixth 
Revised  Volume  No.  1 ,  the  following 
tariff  sheets  to  be  effective  July  1,  2003: 

First  Revised  Sheet  No.  846 
First  Revised  Sheet  No.  847 

CEGT  states  that  the  purpose  of  this 
filing  is  to  reflect  the  termination  of  an 
existing  negotiated  rate  transaction. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
WHTV./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppoTt@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17689  Filed  7-11-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-534-e00] 

CMS  Trunlcline  Gas  Company,  LLC  and 
Trunldine  Gas  Company,  LLC;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  8,  2003. 

Take  notice  that  on  July  1,  2003,  CMS 
Trunkline  Gas  Company,  LLC 
(Trunkline)  filed  as  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  the 
tariff  sheets  listed  on  Appendix  A  to  the 
filing,  to  reflect  a  change  in  corporate 
name. 

Trunkline  states  that  the  revised  tariff 
sheets  reflect  a  corporate  name  cliange 
fi-om  CMS  Trunkline  Gas  Company,  LLC 
to  Tnmkline  Gas  Company,  LLC. 

Trimkline  states  that  copies  of  its 
transmittal  letter  and  appendices  have 
been  mailed  to  all  affected  customers 
and  interested  state  commissions. 
Trunkline  states  that  copies  of  the 
revised  tariff  sheets  will  be  provided 
upon  request. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
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Rules  and  Regiilations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  detennining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Conunent  Date;  July  14,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17681  Filed  7-11-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-53&-000] 

CMS  Trunkllne  LNG  Company,  LLC 
and  Trunkline  LNG  Company,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

)uly  8,  2003. 

Take  notice  that  on  July  1,  2003,  CMS 
Trunkline  LNG  Company,  LLC  (TLNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  tariff  sheets  listed  on  Appendix 
A  to  the  filing,  to  reflect  a  change  in 
corporate  name. 

TXNG  states  that  the  revised  tariff 
sheets  reflect  a  corporate  name  change 
from  CMS  Trunkline  LNG  Company, 
LLC  to  Trunkline  LNG  Company,  LLC. 

TLNG  states  that  copies  of  its 
transmittal  letter  and  appendices  have 
been  mailed  to  all  affected  customers 
and  interested  state  commissions.  TLNG 
states  that  copies  of  the  revised  tariff 
sheets  will  be  provided  upon  request. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  nmnber 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  14,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17682  Filed  7-11-03;  8:45  am) 

BILUNG  CODE  6717-01-F 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-379-001] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Compliance  Riing 

July  8,  2003. 

Take  notice  that  on  July  02,  2003, 
Dominion  Cove  Point  LNG,  LP.  (Cove 
Point)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Substitute  First  Revised  Sheet  No.  279, 
to  be  effective  July  2,  2003. 

Cove  Point  requests  an  effective  date 
of  July  2,  2003  for  its  proposed  tariff 
sheets. 

Cove  Point  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  Jime  26, 
2003  in  Docket  No.  RP03-379-000 
requiring  that  Cove  Point  refile  a 
substitute  tariff  sheet  correcting  the 
references  and  incorporation  of  North 
American  Energy  Standards  Board's 
Wholesale  Gas  Quadrant  (WGQ) 
standards  governing  partial  day  recalls. 
Cove  Point  states  that  it  has  made  the 
changes  requested  by  the  Commission 
and  has  further  corrected  the  affected 
sheet  to  comply  with  the  WGQ 
standards. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  a[^ropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  14,  2003. 

MagaUe  R.  Salas, 

Secretary. 

[FR  Doc.  03-17676  Filed  7-11-03;  8:45  am) 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  362] 

Ford  Motor  Company:  Notice  of 
AuttKKization  for  Continued  Project 
Operation 

July  7,  2003. 

On  June  1,  2001,  Ford  Motor 
Company,  licensee  for  the  Ford  Project 
No.  362,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereundw. 
Project  No.  362  is  located  on  the 
Mississippi  River  in  Ramsey  County, 
Minnesota. 

The  license  for  Project  No.  362  was 
issued  for  a  period  ending  June  6,  2003. 
Section  15(a)(1)  of  the  FPA,  16  U.S.C. 
808(a)(1),  requires  the  Commission,  at 
the  expiration  of  a  license  term,  to  issue 
from  year  to  year  an  annual  license  to    - 
the  then  licensee  under  the  terms  and 
conditions  of  the  prior  license  until  a 
new  license  is  issued,  or  the  project  is 
otherwise  disposed  of  as  provided  in 
Section  15  or  any  other  applicable 
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section  of  the  FPA.  If  the  project's  prior 
license  waived  the  applicability  of 
Section  15  of  the  FPA,  then,  based  on 
Section  9(b)  of  the  Administrative 
Procedure  Act.  5  U.S.C.  558(c).  and  as 
set  forth  at  18  CFR  16.21(a),  if  the 
licensee  of  such  project  has  filed  an 
application  for  a  subsequent  license,  the 
licensee  may  codtinue  to  operate  the 
project  in  accordance  with  the  terms 
and  conditions  of  the  license  after  the 
minor  or  minor  part  license  expires, 
until  the  Commission  acts  on  its 
application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  imtil  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA.  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  362  is 
issued  to  Ford  Motor  Company  for  a 
period  effective  Jime  7,  2003,  through 
June  6,  2004,  or  imtil  the  issuance  of  a 
new  license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  Jime  7.  2004,  notice 
is  hereby  given  that,  pursuant  to  18  CFR 
16.18(c).  an  aimual  license  under 
Section  15(a)(1)  of  the  FPA  is  renewed 
automatically  without  further  order  or 
notice  by  the  Commission,  unless  the 
Commission  orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Ford  Motor  Company  is  authorized 
to  continue  operation  of  die  Ford  Project 
No.  362  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 

Magalie  R.  Salas.  • 

Secretary. 

fFR  Doc.  03-17660  Filed  7-11-03;  8:45  am] 

BMJJNG  COOE  e717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-53S-000] 
MGC,  Inc.;  Notice  of  Tariff  FHIng 

July  B.  2003. 

Take  notice  that  on  July  1,  2003 
MIGC.  Inc.  (MIGC),  tendered  for  filmg  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1. Seventh  Revised  Sheet 
No.  6;  Second  Revised  Sheet  No.  90D; 
and  Second  Revised  Sheet  No.  90E,  with 
a  proposed  effective  date  of  August  1. 
2003. 


MIGC  states  that  the  purpose  of  the 
filing  is  to  revise  and  update  the  fuel 
retention  and  loss  percentage  factors 
(FL&U  factors)  set  forth  in  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1  in 
accordance  with  the  requirements  of 
Section  25  of  said  tariff.  MIGC  proposes 
to  reduce  from  four  FL&U  categories  to 
two. 

MIGC  states  that  copies  of  its  filing 
are  being  mailed  to  its  jurisdictional 
customers  and  interested  State 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-17684  Filed  7-11-03;  8:45  am) 

SILLING  CODE  CTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-53»-000] 
MKjC,  Inc.;  Notice  of  Tariff  Filing 

July  8,  2003. 

Take  notice  that  on  July  1,  2003, 
MIGC,  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volimie  No.l,  the  following  tariff  sheets, 
to  become  effective  August  1 .  2003. 
Sixth  Revised  Sheet  No.  50. 


Fifth  Revised  Sheet  No.  74, 
Fifth  Revised  Sheet  No.  90A. 

MIGC  asserts  that  the  piirpose  of  this 
filing  is  to  update  MIGC's  tariff  to 
combine  revisions  which  were 
previously  approved  in  separate 
proceedings.  MIGC  states  that  the 
currently  effective  tariff  sheets  Fifth 
Revised  Sheet  No.  50,  Fourth  Revised 
Sheet  No.  74  and  Fourth  Revised  Sheet 
No.  90A  were  previously  approved  in 
Docket  No.  RP03-297.  MIGC  states  that 
the  revisions  to  these  sheets  proposed 
herein,  were  previously  approved  in 
Docket  No.  RP02-409.  When  the 
currently  effective  tariff  sheets  were 
filed  in  Docket  No.  RP03-297,  the 
revisions  proposed  and  subsequently 
approved  in  Docket  No.  RP02-409  were 
not  included.  Therefore,  the  instant 
filing  is  necessary  to  combine  the 
approved  revisions  from  Docket  No. 
RP02-409  into  the  currently  effective 
tariffs.  The  instant  application  does  not 
represent  any  new  changes  to  MIGC's 
tariffs. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Chdine 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encoiu-ages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comme/it  Dote;  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-17685  Filed  7-11-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-384>001] 

North  Baja  Pipeline,  LLC;  Notice  of 
Compliance  Rling 

July  B.  2003. 

"Pake  notice  that  on  July  1.  2003, 
North  Baja  Pipeline,  LLC  (NBP), 
tendered  for  filing  to  be  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1, 
Fourth  Revised  Sheet  No.  201,  with  an 
effective  date  of  July  1,  2003. 

NBP  states  that  this  tariff  sheet  is 
being  submitted  in  compliance  with  the 
Commission's  June  27,  2003  Order  in 
this  docket. 

NBP  further  states  that  a  copy  of  this 
filing  has  been  served  on  NBP's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
'  filing  should  file  a  protest  with  the 
Fedaral  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  14.  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-17677  Filed  7-11-03;  8:45  am] 

BUJJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-533-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  8,  2003. 

Take  notice  that  on  July  1.  2003, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1.  the  following  tariff  sheets 
proposed  to  be  effective  on  JiUy  10. 
2003: 

Sixth  Revised  Sheet  No.  146. 
Third  Revised  Sheet  No.  227. 
1st  Revised  Sixth  Revised  Sheet  No.  267. 

Northern  states  that  during  the  month 
of  June  2003.  Gas  Daily  has  not 
published  price  discovery  point 
information  for  Northern.  MIDs  1-6  and 
Northern.  Tx.-Okla-Kan  (TOK) 
consistently  on  a  daily  basis.  Therefore, 
Northern  proposes  to  revise  the  above 
referenced  tariff  sheets  to  substitute  the 
Gas  Daily  El  Paso,  Permian  Basin  and 
Panhandle.  Tx.-Okla.  pricing 
information  where  Northern.  MIDs  1-6 
and  Northern.  TOK  pricing  has  been 
previously  referenced. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  suqh  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  doomient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encoiuages  electronic  filings. 


See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  Jidy  14.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17680  Filed  7-11-03;  8:45  am] 

BaUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RP03-403-001] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Compliance 
Rling 

July  8,  2003. 

Take  notice  that  on  July  2.  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN),  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Voliune  No.  1-A..  Fourth 
Revised  Sheet  No.  231.  to  be  effective 
July  1.2003. 

GTN  states  that  this  tariff  sheet  is 
being  submitted  in  compliance  with  the 
Commission's  Jime  30.  2003  Order  in 
this  docket. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Pubhc  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nxunber  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link 
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Protest  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17678  Filed  7-11-03;  8:45  am] 

BMJJNG  CODE  C717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 3-028] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rates 

July  8.  2003. 

Take  notice  that  on  July  2,  2003. 
Questar  Pipeline  Company's  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
Twenty-Ninth  Revised  Sheet  No.  7  and 
Fifth  Revised  Sheet  No.  7 A.  to  be 
effective  July  1,  2003. 

Questar  states  that  the  filing  is  being 
filed  to  reflect  new  negotiated-rate 
contracts  with  Williams  Energy 
Marketing  &  Trading  Company.  Questar 
■  states  that:  (1)  Its  negotiated-rate 
contract  provisions  were  authorized  by 
Commission  orders  issued  October  27, 
1999,  and  December  14,  1999,  in  Docket 
Nos.  RP99-513,  et  al;  (2)  the 
Commission  approved  Questar's  request 
to  implement  a  negotiated-rate  option 
for  Rate  Schedules  T-1,  NNT,  T-2,  PKS, 
FSS  and  ISS  shippers;  and  (3)  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission's 
Policy  Statement  in  Docket  Nos.  RM95- 
6-000  and  RM96-7-000  issued  January 
31, 1996. 

Questar  further  states  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding,  Questar's 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 


www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17691  Filed  7-11-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


OEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-532-000] 

Stingray  Pipeline  Company,  LLC; 
Notice  of  Tariff  Filing 

July  8,  2003. 

Take  notice  that  on  June  30,  2003, 
Stingray  Pipeline  Company,  L.L.C. 
(Stingray)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff— Third  Revised 
Volume  No.  1  the  following  tariff  sheets, 
with  a  proposed  effective  date  of  August 
1,  2003: 

First  Revised  Sheet  No.  3. 
First  Revised  Sheet  No.  40. 
First  Revised  Sheet  No.  50. 
Third  Revised  Sheet  No.  300. 
First  Revised  Sheet  No.  303. 
First  Revised  Sheet  No.  306. 
Second  Revised  Sheet  No.  309. 
First  Revised  Sheet  No.  311. 
First  Revised  Sheet  No.  312. 

Stingray  states  that  it  is  filing  the 
revised  tariff  sheets  primarily  to  reflect 
a  change  in  name  from  "Stingray 
Pipeline  Company"  to  "Stingray 
Pipeline  Company,  L.L.C."  in 
compliance  with  Section  154.603  of  the 
Federal  Energy  Regulatory 
Commission's  Regulations.  First  Revised 
Sheet  No.  312  also  includes  a  minor 
change  to  allow  prospective  users  of 
Stingray's  electronic  nomination  and 
scheduling  system  to  provide  certain 
required  information  on  their  request 
form.  Stingray  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  IX: 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  AU  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17679  Filed  7-11-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-542-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  8,  2003. 

"Take  notice  that  on  July  1.  2003, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1  and  First  Revised  Volume 
No.  2,  revised  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  August  1,  2003. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  section 
15.1  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Seventh  Revised  Volume  No.  1, 
addressing  the  Electric  Power  Cost 
Adjustment.  Texas  Eastern  states  that 
section  15.1  provides  that  Texas  Eastern 
shall  file,  to  be  effective  each  August  1, 
revised  rates  for  each  applicable  zone 
and  rate  schedule  based  upon  the 
projected  annual  electric  power  costs 
required  for  the  operation  of 
transmission  compressor  stations  with 
electric  motor  prime  movers.  Texas 
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Eastern  also  states  that,  as  required  by 
Commission  orders  approving  the  TIME 
and  Freehold  projects  on  Texas 
Eastern's  system,  all  costs  of  electric 
power  compression  required  for  the 
incremental  services  under  the  TIME 


and  Freehold  projects  are  assigned  to 
the  incremental  services. 

Texas  Eastern  states  that  the  revised 
tariff  sheets  hereto  reflect  an  increase  in 
Texas  Eastern's  EPC  Adjustment, 
effective  August  1,  2003,  such  that,  for 
example,  the  primary  firm  capacity 


reservation  charges,  usage  rates  and 
100%  load  factor  average  costs  for  full 
Access  Area  Boundary  service  from  the 
Access  Area  Zone  ELA  (East  Louisiana) 
to  the  three  market  area  zones  are  as 
follows: 


Zone 

Reservatkxi 

Usage 

100%  LF 

Market  1  

$0.019/dth 
$0.057/dth 
$0.085/dth 

$0.001 5/dth 
$0.0046/dth 
$0.0067/dth 

Market  2 

$0  0021/dth 

Market  3 

— r ^^^^ 1 

$0  0065/dth 
$0.0095/dth 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
coQunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppoTt®ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  xmder  the  "e-Filing"  link. 

Comment  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

{PR  Doc.  03-17688  Filed  7-11-03;  8:45  am] 

BILLING  CODE  67ir-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-540-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

July  8,  2003. 

Take  notice  that  on  July  1,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco).  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Fifth 
Revised  Sheet  No.  360,  to  be  effective 
Jime  1.  2003. 

Transco  states  that  the  purpose  of  this 
filing  is  to  modify  the  determination  of 
the  "Reference  Spot  Price  Zone  6"  as  set 
forth  in  Section  37.1(a)(i)  of  the  General 
Terms  and  Conditions  of  Transco 's 
tariflF.  Specifically,  Transco  proposes  to 
utilize  the  spot  price  reported  by 
Natural  Gas  Week  for  Dominion  South 
Point  for  any  week  in  which  there  is  no 
reported  price  for  Dominion  North 
Point. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  numb» 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 


FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Itatte:  July  14,  2003. 

Magalie  R.  Saias, 

Secretary. 

[PR  Doc.  03-17686  Filed  7-11-03;  8:45  am] 

BILLING  CODE  S717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP03-S41-000  and  RP03-S41- 
000] 

Transcontinental  Gas  Pipe  Una 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  8,  2003. 

Take  notice  that  on  July  1,  2003. 
"ntmscontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  with  an  effective  date  of  August 
1.  2003. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  section  39  of  the 
General  Terms  and  Conditions  of 
Transco 's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  to  adjust 
its  Great  Plains  Volumetric  Surcharge 
(GPS)  30  days  prior  to  each  GPS  Annual 
Period  beginning  August  1.  Transco 
states  that  the  GPS  Siucharge  is 
designed  to  recover  (1)  the  cost  of  gas 
purchased  from  Great  Plains 
Gasification  Associates  (or  its  successor) 
which  exceeds  the  Spot  Index  (as 
defined  in  section  39  of  the  General 
Terms)  and  (2)  the  related  cost  of 
transporting  such  gas. 

Transco  ftuther  states  that  the  revised 
GPS  Surcharge  included  therein 
consists  of  two  components — ^the 
Current  GPS  Siucharge  calculated  for 


41574 


Federal  Register /Vol.  68,  No.  134 /Monday,  July  14.  2003 /Notices 


the  period  August  1,  2003  through  July 
31.  2004  plus  the  Great  Plains  Deferred 
Account  Surcharge  (Deferred 
Surcharge).  Transco  states  that  the 
determination  of  the  Deferred  Surcharge 
is  based  on  the  balance  in  the  current 
GPS  subaccount  plus  acciunulated 
interest  at  April  30,  2003. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  are 
workpapers  supporting  the  calculation 
of  the  revised  GPS  Surcharge  of  $0.0069 
per  dt  reflected  on  the  tariff  sheets 
included  therein. 

Transco  asserts  that  it  is  serving 
copies  of  the  instant  filing  to  its  affected 
customers,  interested  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
2042§,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with>§  154.210  of  the  Commission's 
Regiilations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOn]ineSupport@ferc.gov  or  toll- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  July  14,  2003. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  03-17687  Filed  7-11-03;  8:45  am] 

BIUJNG  CODE  6n7-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP03-537-000] 

Trunlcline  LNG  Company,  LLC;  Notice 
of  niing 

July  8.  2003. 

Take  notice  that  on  July  1,  2003, 
Trunkline  LNG  Company,  LLC  (TLNG) 
tendered  for  filing  pursuant  to  section 
21  of  the  General  Terms  and  Conditions 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A. 

TLNG  states  that  section  21  provides 
for  the  flow-through  of  all  penalty 
revenues  collected,  net  of  cost, 
(Miscellaneous  Revenue  Amoimt)  to 
shippers  under  Rate  Schedules  FTS  and 
ITS  by  means  of  a  surcharge  adjustment 
to  the  base  reservation  and  usage  rates 
(Miscellaneous  Revenue  Flowthrough 
Surcharge  Adjustment).  TLNG  states 
that  the  effective  date  of  each 
Miscellaneous  Revenue  Flovrthrough 
Surcharge  Adjustment  is  August  1. 

TLNG  states  that  in  accordance  with 
section  21,  the  Miscellaneous  Revenue 
Amount  shall  be  determined  four  (4) 
months  prior  to  August  1.  TLNG  asserts 
that  no  penalty  revenues  have  been 
billed  or  collected  during  this  period 
and  that  consequently,  there  is  no 
adjustment  necessary  to  TLNG's  base 
reservation  and  usage  rates. 

TLNG  states  that  copies  of  this  filing 
are  being  served  on  all  affected 
customers  and  interested  state 
regidatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docxmient.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 


(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17683  Filed  7-11-03;  8:45  ami 

HLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-208-000] 

Vermont  Public  Power  Supply 
Authority,  Complainant,  v.  PG&E 
Energy  Trading—Power,  L.P.  and 
PG&E  National  Energy  Group,  Inc., 
Respondents;  Notice  of  Filing 

July  7,  2003. 

Take  notice  that  on  July  3,  2003,  the 
Vermont  Public  Power  Supply 
Authority  (VPPSA)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
Rule  206  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.206, 
a  Complaint  Requesting  Fast  Track 
Processing.  VPPSA  filed  the  Complaint 
against  PG&E  Energy  Trading— Power, 
L.P.  (PGET)  and  PG&E  National  Energy 
Group,  Inc.,  and  states  that  PGET  has 
suspended  its  provision  of  jurisdictional 
service  to  VPPSA.  VPPSA  asks  FERC  to 
utilize  fast  track  processing  and  to  order 
PGET  to  resume  service  to  it  under  the 
terms  and  conditions  of  existing 
contracts.  VPPSA  seeks  fast  track  relief 
on  the  grounds  that  it  must  make 
arrangements  to  replace  power  and 
energy  that  PGET  is  now  refusing  to 
supply. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestemts  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
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Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  jvly  17,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17659  Filed  7-11^3;  8:45  am] 

BlUmC  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RM9fr-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

July  7,  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 


of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22,  1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  wiUi,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  commtmication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  commimication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires. 

Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 

Prohibited 


communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  Ust  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385.2010. 
Exempt  off-the-record 
commimications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is-  a  list  of  prohibited 
and  exempt  communications  recently 
received  in  the  Office  of  the  Secretary. 
The  communications  listed  are  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi«e  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659. 


Docket  No. 


1.  EL03-51-000  ... 

2.  ER03-949-000 


Date  filed 


7-1-03 
7-1-03 


Presenter  or  requester 


Robert  L.  Carey 
Mary  Agnes  NImis 


Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17661  Filed  7-11-03;  8:45  amj 

BHJJNQ  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7527-6] 

Science  Advisory  Board 
Environmental  Health  Committee; 
Notification  of  an  Upcoming  Meeting  of 
the  Supplemental  Guidance  for 
Assessing  Cancer  Susceptibility  From 
Early-life  Exposure  to  Carcinogens 
(SGACS)  Review  Panel 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 


summary:  The  Environmental  Protection 
Agency,  Science  Advisory  Board  (SAB) 
announces  an  upcoming  meeting  via 
teleconference  to  discuss  the  draft 
report  of  the  Supplemental  Guidance  for 
Assessing  Cancer  Susceptibility  from 
Early-life  Exposure  to  Carcinogens 
(SGACS)  review  panel. 
DATES:  The  teleconference  will  take 
place  on  August  5,  2003,  from  3  p.m.  to 
5  p.m.  (Eastern  Daylight  Time). 
Attendance  will  be  by  teleconference 
only. 

ADDRESSES:  Members  of  the  public  who 
wish  to  obtain  the  call-in  number  and 
access  code  to  participate  must  contact 
Ms.  Sandra  Friedman,  EPA  Science 
Advisory  Board  Staff,  at  telephone/voice 
mail:  (202)  564-2526,  via  e-mail  at: 
friedman.sandra@epa.gov  in  order  to 
register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  about  the  meeting. 


please  contact  Dr.  Suhair  Shallal, 
Designated  Federal  Officer  (DFO),  by 
telephone/voice  mail  at  (202)  564-1566, 
by  fax  at  (202)  501-0582;  or  via  e-mail 
at  shallal.subair@epa.gov.  General 
information  concerning  the  EPA  Science 
Advisory  Board  can  be  found  on  the 
EPA  SAB  Web  site  at:  http:// 
www.epa.gov/sab. 

SUPPLEMENTARY  INFORMATION: 

Notification  of  Public  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Supplemental  Guidance  for  Assessing 
Cancer  Susceptibility  (SGACS)  panel  of 
the  U.S.  EPA  Science  Advisory  Board 
(SAB)  will  meet  to  discuss  its  draft 
report  of  the  review  the  EPA's  Office  of 
Research  and  Development  draft 
document  entitled  "Supplemental 
Guidance  for  Assessing  Cancer 
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Susceptibility  From  Early-Life  Exposure 
to  Carcinogens".  This  document 
provides  a  possible  approach  for 
assessing  cancer  susceptibility  from 
early-life  exposure  to  carcinogens. 

The  purpose  of  this  meeting  is  to 
allow  contemporaneous  public  access  to 
the  SGACS  review  panel's  deliberations 
concerning  the  draft  report.  The  meeting 
is  open  to  the  public;  however,  phone 
lines  are  limited  and  available  on  a  first 
come  basis.  The  meeting  will  be  held  at 
the  times  and  date  specified  above.  A 
copy  of  the  draft  agenda  for  the  meeting 
will  be  posted  on  the  SAB  Web  site 
{http://www.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately  7 
days  before  the  meeting. 

For  more  information  regarding  the 
backgroimd  on  this  advisory  activity, 
please  refer  to  the  Federal  Register,  68 
FR  10240,  published  on  March  4,  2003 
or  the  SAB  Web  site  at  http:// 

www.epa.gov/sab/panels/sgacsrp.html. 

The  panel  was  cnarged  with 
responding  to  questions  concerning  the 
dociunent  mentioned  above. 
Information  regarding  these  questions 
and  the  review  materials  are  available  in 
Federal  Register  Notice,  68  FR  17803 
published  on  April  11,  2003. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  (SAB)  to  accept  written 
public  comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  Ora7  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  face-to-face 
meeting  will  be  limited  to  a  total  time 
of  ten  minutes  (unless  otherwise 
indieuted)  and  no  more  than  one  hour 
total  for  all  speakers.  For  teleconference 
meetings,  opportunities  for  oral 
conunent  will  usually  be  limited  to  no 
more  than  three  minutes  per  speaker 
and  no  more  than  fifteen  minutes  total 
for  all  speakers.  Interested  parties 
should  contact  the  DFO  in  writing  at 
least  one  week  prior  to  the  meeting  in 
order  'u  be  placed  on  the  public  speaker 
list  for  the  meeting.  Speakers  should 
provide  their  comments  and 
presentation  slides  for  distribution  to 
,the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 


Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  in  the  opening  of  this  notice  in 
the  following  formats:  one  hard  copy 
with  original  signature,  and  one 
electronic  copy  via  e-mail  (acceptable 
file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  this  meeting,  should 
contact  Dr.  Shallal,  at  least  five  business 
days  prior  to  the  meeting  date  so  that 
appropriate  arrangements  can  be  made. 

Dated:  July  8,  2003. 

A.  Robert  Flaak, 

Acting  Deputy  Director  of  Management,  EPA 
Science  Advisory  Board. 

(FR  Doc.  03-17728  Filed  7-11-03;  8:45  am] 

BILLING  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-200S-0034;  FRL-7318-31 

Draft  Instructions  for  Reporting  for  the 
2006  Partial  Updating  of  the  TSCA 
Chemical  inventory  Database;  Request 
for  Comment;  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  is  convening  a  focus 
group  to  receive  comments  from  persons 
reporting  data  required  by  the  Inventory 
Update  Rule  on  the  draft  instructions  for 
reporting  in  2006.  The  instructions  have 
been  revised  in  response  to  amendments 
to  40  CFR  part  710  promulgated  on 
January  7,  2003,  which  substantially 
modify  the  information  which  must  be 
reported  for  the  partial  updating  of  the 
TSCA  Chemical  Inventory  Database 
beginning  in  2006.  The  meeting  of  the 
focus  group  is  open  to  the  pubSc. 
DATES:  The  focus  group  meeting  will  be 
held  on  Friday,  August  1,  2003,  from  9 
a.m  to  approximately  2  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Environmental  Protection 
Agency,  EPA  East  Bldg.,  Rm.  4225,  1201 
Constitution  Avenue,  NW.  Washington, 
DC. 

Persons  planning  to  attend  the 
meeting  of  the  focus  group  are 
encouraged  to  register  with  the 
technical  contact  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT  to  facilitate  entrance  into  the 


EPA  building  and  ensure  that  all 
interested  persons  can  be 
acconunodated.  Prior  registration  is  not 
required  to  attend  the  focus  group 
meeting. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director,  Environmental 
Assistance  Division  (7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(202)  554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact 
Fredric  C.  Arnold,  Economics, 
Exposiu-e,  and  Technology  Division 
(7406M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001;  telephone 
nixmber:  202-564-8521;  e-mail  address: 
amold.fred@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufactm^  chemical 
substances  currently  subject  to  reporting 
under  the  hiventory  Update  Rule  (lUR) 
as  amended  on  January  7,  2003,  and 
codified  at  40  CFR  part  710.  Persons 
who  process  chemical  substances  but 
who  do  not  manufacture  or  import 
chemical  substances  are  not  required  to 
comply  with  the  requirements  of  40  CFR 
part  710.  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

Chemical  manufacturers  and 
importers  currently  subject  to  lUR 
reporting,  including  manufacturers  and 
importers  of  inorganic  chemical 
substances  (NAICS  codes  325,  32411). 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  covdd  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  yoiu-  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  at 
40  CFR  710.48.  ff  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0034.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW..  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background 

EPA  is  convening  a  focus  group  to 
receive  comments  on  the  Instructions 
for  Reporting  for  the  2006  Partial 
Updating  of  the  TSCA  Chemical 
Substances  Inventory.  EPA  is  required 
by  section  8(b)  of  the  Toxic  Substances 
Control  Act  (TSCA)  to  compile  and 
update  an  inventory  of  chemical 
substances  manufactured  or  imported  in 
the  United  States.  Every  4  years, 
manufacturers  (including  importers)  of 
certain  chemical  substances  on  the 
Chemical  Substances  Inventory  have 
been  required  to  report  data  specified  in 
the  TSCA  Section  8(a)  Inventory  Update 


Rule  (lUR),  40  CFR  part  710.  Past 
updates  included  ii^ormation  on  the 
chemical's  production  voliune,  site- 
Umited  status,  and  plant  site 
information.  Amendments  to  the  lUR 
published  in  the  Federal  Register  of 
January  7,  2003  (68  PR  848)  (FRL-6767- 
4),  expanded  the  data  reported  on 
certain  chemicals  to  assist  EPA  and 
others  in  screening  potential  exposures 
and  risks  resulting  from  manufacturing, 
processing,  and  use  of  TSCA  chemical 
substances.  At  the  same  time,  EPA 
amended  the  lUR  regulations  to  increase 
the  production  volume  threshold  which 
triggers  reporting  requirements  bom 
10,000  pounds  per  year  to  25,000 
pounds  per  year  and  established  a  new 
higher  threshold  of  300,000  poimds  per 
year  above  which  manufacturers  must 
report  additional  information  on  down- 
stream processing  and  use  of  their 
chemical  substances.  The  2003 
amendments  to  the  lUR  also  revoked  the 
exemption  from  reporting  for  inorganic 
chemical  substances,  provided  a  partial 
exemption  from  reporting  of  processing 
and  use  information  for  chemical 
substances  of  low  current  interest,  and 
continued  the  current  exemption  from 
reporting  for  polymers,  microorganisms, 
and  naturally  occxuring  chemical 
substances.  These  changes  modify 
requirements  for  information  collected 
in  calendar  year  2005  and  submitted  in 
2006  and  thereafter.  The  meeting  of  the 
focus  group  may  be  of  interest  to 
persons  currently  reporting  under  the 
lUR  and  to  manufacturers  of  inorganic 
chemical  substances. 

The  meeting  of  the  focus  group  will 
include  a  series  of  presentations  by 
representatives  of  EPA  on  the 
histructions  for  Reporting  for  the  2006 
Partial  Updating  of  the  TSCA  Chemical 
Inventory  Database.  Presentation  topics 
will  include  reporting  requirements, 
instructions  for  completing  the 
reporting  form,  how  to  assert 
confidentiality  claims,  and  how  to 
submit  completed  reports  to  EPA.  After 
each  presentation,  members  of  the  focus 
group  will  be  invited  to  comment  on  the 
clarity  and  completeness  of  the 
Instructions.  Subsequently,  other 
persons  attending  the  meeting  will  be 
invited  to  comment  on  the  Instructions. 
The  pxu-pose  of  the  focus  group  is  to 
receive  input  for  improving  the 
Instructions;  subsequent  meetings  are 
planned  for  2004  to  provide  training  to 
persons  who  must  report  in  2006  under 
thelUR. 

There  is  no  charge  for  attending  this 
meeting. 


List  of  Subjects 

Environmental  protection.  Chemicals, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  7,  2003. 

Margaret  Schneider, 

Acting  Director,  Office  ofPolluUon  Prevention 
and  Toxics. 

(FR  Doc.  03-17729  Filed  7-11-03:  8:45  am] 
BILUNG  CODE  6560-SO-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2616] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

July  7,  2003. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  Rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  piu^uant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  July  29,  2003.  See  Section 
1.4(b)(1)  of  the  Commission's  rule  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  the 
Implementation  of  the  Subscriber 
Carrier  Selection  Changes  Provisions  of 
the  Teleconununications  Act  of  1996 
(CC  Docket  No.  94-129); 

Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers. 
Number  of  Petitions  Filed:  3. 
Subject:  Amendment  of  the  FM  Table 
of  Allotments  (Cheboygan,  Rogers  City, 
Bear  Lake,  Bellaire,  Rapid  River, 
Manistique,  Ludington,  Walhalla  and 
Onaway,  Michigan)  (MM  Docket  No. 
00-69,  RM-9850,  RM-9945,  RM-9946). 
Number  of  Petitions  Filed:  1 . 
SuA|/ect:  Amendment  of  the  FM  Table 
of  Allotments  (Quanah,  Archer  City, 
Converse,  Flatonia,  Georgetown,  Ingram, 
Keller,  Knox  City,  Lakeway,  Lago  Vista, 
Llano,  McQueeney,  Nolanville,  San 
Antonia,  Seymour,  Waco  and 
Wellington,  Texas,  and  Ardmore, 
Durant.  Elk  City,  Healdton,  Lawton  and 
Purcell,  Oklahoma.)  (MM  Docket  No. 
00-148,  RM-9939,  RM-10198). 
Number  of  Petitions  Filed:  1. 
Subject:  Amendment  of  the 
Commission's  Rides  and  Policies  for 
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Applications  and  Licensing  of  Low 
Power  Operations  in  the  Private  Land 
Mobile  Radio  450-470  MHz  Band  (WT 
Docket  No.  01-146.  RM-9966). 

Number  of  Petitions  Filed:  1 . 

Subject:  Amendment  of  the  FM  Table 
of  Allotments  (Magnolia.  Arkansas  and 
Oil  City.  Louisiana)  (MB  Docket  No.  02- 
199.RM-10514). 

Number  of  Petitions  Filed:  1. 

Mariene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-17718  Filed  7-11-03;  8:45  am] 

BtLUNG  CODE  6712-01-M 


FEDERAL  HOUSING  FINANCE  BOARD 
[No.  20(»-N-6] 

Federal  Home  Loan  Bank  Members 
Selected  for  Community  Support 
Review 

< 

agency:  Federal  Housing  Finance 
Board. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  2002-03 
sixth  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirements  regulation.  This  notice 
also  prescribes  the  deadline  by  which 
Bank  members  selected  for  review  must 
submit  Conununity  Support  Statements 
to  the  Finance  Board. 
DATES:  Bank  members  selected  for  the 
2002-03  sixth  quarter  review  cycle 
imder  the  Finance  Board's  community 
support  requirements  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  August  25.  2003. 

ADDRESSES:  Bank  members  selected  for 
the  2002-03  sixth  quarter  review  cycle 


under  the  Finance  Board's  community 
support  requirements  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  either 
by  regular  mail  at  the  Federal  Housing 
Finance  Board.  Office  of  Supervision, 
Community  Investment  and  Affordable 
Housing,  1777  F  Street.  NW.. 
Washington.  DC  20006,  or  by  electronic 
mail  at  fitzgeralde@fbfb.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emma  J.  Fitzgerald,  Program  Analyst, 
Office  of  Supervision,  Community 
Investment  and  Affordable  Housing,  by 
telephone  at  202/408-2874,  by 
electronic  mail  at  fitzgeralde@fhfb.gov, 
or  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  ¥  Street, 
NW.,  Washington.  DC  20006. 
SUPPLEMENTARY  INFORMATION: 

L  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  Bank  member's  performance 
under  the  Community  Reinvestment  Act 
of  1977  (CRA),  12  U.S.C.  2901  et  seq., 
and  record  of  lending  to  first-time 
homebuyers.  See  12  U.S.C.  1430(g)(2). 
Pursuant  to  section  10(g)  of  the  Bank 
Act.  the  Finance  Board  has  promulgated 
a  community  support  requirements 
regulation  that  establishes  standards  a 
Bank  member  must  meet  in  order  to 
maintain  access  to  long-term  advances, 
and  review  criteria  the  Finance  Board 
must  apply  in  evaluating  a  member's 
community  support  performance.  See 
12  CFR  part  944.  The  regulation 


includes  standards  and  criteria  for  the 
two  statutory  factors — CRA  performance 
and  record  of  lending  to  first-time 
homebuyers.  12  CFR  944.3.  Only 
members  subject  to  the  CRA  must  meet 
the  CRA  standard.  12  CFR  944.3(b).  All 
members,  including  those  not  subject  to 
CRA,  must  meet  the  first-time 
homebuyer  standard.  12  CFR  944.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
community  support  review  each 
calendar  quarter.  12  CFR  944.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a  Bank 
member  for  at  least  one  year.  Selection 
for  review  is  not,  nor  should  it  be 
construed  as,  any  indication  of  either 
the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  August  25,  2003 
deadline  prescribed  in  this  notice.  12 
CFR  944.2(b)(l)(ii)  and  (c).  On  or  before 
July  28,  2003.  each  Bank  will  notify  the 
members  in  its  district  that  have  been 
selected  for  the  2002-03  sixth  quarter 
community  support  review  cycle  that 
they  must  complete  and  submit  to  the 
Finance  Board  by  the  deadline  a 
Community  Support  Statement.  12  CFR 
944.2(b)(2)(i).  The  member's  Bank  will 
provide  a  blank  Community  Support 
Statement  Form,  which  also  is  available 
on  the  Finance  Board's  Web  site: 
http://www.fhfb.gov.  Upon  request,  the 
member's  BanJc  also  will  provide 
assistance  in  completing  the 
Community  Support  Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  2002-03 
sixth  quarter  community  support  review 
cycle: 


Member 


City 


Federal  Home  Loan  Bank  of  Boston — District  1 


State 


Charter  Oak  Federal  Credit  Union  

SalistKiry  Bank  &  Trust  Company 

Chelsea  Groton  Savings  Bank  

Rockville  Bank 

Thomaston  Savings  Bank  

North  American  Bank  &  Trust  Company 

Wilton  Bank  '..."' 

KennetJec  Savings  Bank  

Bath  Savings  Institution 

Maine  Savings  Federal  Credit  Union  

Androscoggin  Savings  Bank  

Saco  &  Biddeford  Savings  Institution  .._ 

Santord  Institution  for  Savings 

Asian  American  Bank  &  Trust  Company  

The  Community  Bank,  a  Massachusetts  Cooperative  Bank 

Chicopee  Savings  Bank  

Weymouth  Bank  


Qroton  

Lakeville  

Norwich  

South  Windsor  . 

Thomaston  

Watert>ury 

Wilton  

Augusta  

Bath  ....: 

Hampden 

Lewiston  

Saco  

Sanford 

Boston  

Brockton 

Chkjopee  

East  Weymouth 


Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Connecticut. 

Maine. 

Maine. 

Maine. 

Maine. 

Maine. 

Maine. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 
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Member 


Easthampton  Savings  Bank  

Dukes  County  Savings  Bank 

Bank  of  Fall  River,  A  Co-operative  Bank 

Foxtxxougti  Savings  Bank  

Gloucester  Cooperative  Bank  

Hudson  Savings  Bank 

Hyde.  Park  Cooperative  Bank 

Lee  Bank  

Washington  Savings  Bank  

Eastern  Bank 

Community  Credit  Union  of  Lynn 

National  Grand  Bank 

Strata  Bank '.'^ 

Nantucket  Bank  

Middlesex  Savings  Bank  

First  &  Ocean  National  Bank 

Newburyport  Five  Cents  Savings  Bank  ... 

North  Easton  Savings  Bank  

Nonwood  Cooperative  Bank  

Seaman's  Bank 

Granite  Savings  Bank ' 

Rockport  National  Bank 

The  Cooperative  Bank 

The  Bank  of  Western  Massachusetts 

Randolph  Savings  Bank  

The  Savings  Bank  

Walpoie  Co-operative  Bank 

Watertown  Savings  Bank  

Northern  Bank  &  Trust  Company 

First  Colebrook  Bank 

Merrimack  County  Savings  Bank 

New  Hampshire  Federal  Credit  Unk)n  

Laconia  Savings  Bank 

Masroma  Savings  Bank 

Southern  New  Hampshire  Bank 


City 


Easttiampton 
Edgarlown  .... 

Fall  River 

Foxt)oro  

Gloucester  .... 

Hudson  

Hyde  Park  .... 

Lee 

Lowell 

Lynn  

Lynn  

Marblehead  .. 

Medway 

Nantucket  

Natrck  

Newburyport  .. 
Newtxjry{x>rt  .. 
North  Easton  . 

Norwood 

Provincetown  . 

Rockport 

RockfX)rt 

Roslindale  ..... 

Springfield  

Stoughton 

Wakefield  

Walpoie  

Watertown  

Wobum 

Colebrook 

Concord 

Concord 

Laconia 

Let>anon  

Salem  


Federal  Home  Loan  Bank  of  New  York— District  2 


Skylands  Community  Bank  

Haddon  Savings  Bank 

Gibraltar  Savings  Bank,  FSB  

New  Community  Federal  Credit  Union  

Merrill  Lynch  Trust  Company,  FSB  

The  Rahway  Savings  Institution , 

Interchange  Bank  ;.". 

Minotola  National  Bank  

Flatbush  FS&LA  of  Brooklyn   ..." ..". 

Manufacturers  and  Traders  Trust  Company 

Trustee  Bank  

The  Bank  of  Greene  County 
Ontario  National  Bank 
Bank  of  Richmondville 
Fairport  Savings  Bank 
Highland  Falls  FS&LA 
Steuben  Tnjst  Company 
Ulster  Savings  Bank 
Suffolk  Federal  Credit  Union 
Atlantic  Bank  of  New  York 
Steriing  National  Bank 
Habib  American  Bank 
The  Rome  Savings  Bank 
Sleepy  Hollow  National  Bank 
Solvay  Bank 
The  Troy  Savings  Bank 
Walden  Savings  Bank 
Champlain  National  Bank 
Banco  Popular  de  Puerto  Rico 


Hackettstown  ...,. 
Haddon  Heights 

Newark 

Newark  

Princeton  

Railway 

Saddle  Brook  .... 

Vineland  

Brooklyn  

Buffalo  

Canajoharie 

Cafskill 

Clifton  Springs  ... 

Cobleskill 

Fairport 

Highland  Falls  .... 

Homell 

Kingston  

Medford  

New  Yori<  

New  Yori<  

New  York  

Rome 

Sleepy  Holk)w  .... 

Solvay  

Troy 

WaWen  

Willstxjro  

San  Juan 


Federal  Home  Loan  Bank  of  Pittsburgh— District  3 


Enterprise  Bank 

Apollo  Trust  Company 

Nazareth  National  Bank  and  Tmst  Company 
Fanners  and  Merchants  Trust  Company  


Allison  Park  ..„ 

Apollo  

Bethlehem  

Clumbersburg 


State 


Massachusetts. 

Massachusetts. 

Massactiusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massacbusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

New  Hampstiire. 

New  Hampshire. 

New  Hampshire. 

New  Hampshire. 

New  Hampshire. 

New  Hampshire. 


New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Jersey. 
New  Yori(. 
New  Yori<. 
NewYorit. 
New  York. 
New  York. 
New  Yori<. 
New  York. 
NewYori<. 
New  Yoric. 
NewYoric.   . 
New  York. 
New  Yort(. 
NewYoric. 
New  Yortc. 
New  Yortc. 
New  Yori<. 
New  Yori<. 
New  York. 
New  Yoric. 
NewYoric. 
Puerto  Rkx). 


Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
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Cambria  County  FS&LA 

Premier  Bank 

Portage  National  Bank  

Ekterton  State  Bank  

East  Penn  Bank 

First  National  Bank  of  Fredericksburg 

The  Gratz  National  Bank 

Harieysville  National  Bank  &  Trust  Company 

Inwin  Bank  and  Trust  Company 

The  Farmers  National  Bank  of  Kittanning 

The  Bank  of  Landistxjrg 

First  National  Bank  of  Liverpool  

The  Mars  National  Bank 

Fulton  County  National  Bank  &  Trust  Company  ... 

The  Union  National  Bank  of  Mt.  Carmel  

The  New  Tripoli  National  Bank  

The  National  Bank  of  North  East 

Police  &  Fire  Federal  Credit  Union  

Reliance  Standard  Life  Insurance  Company  ........ 

St.  Edmonds  Federal  Savings  Bank  

Phoenixviile  Federal  Savings  &  Loan  Associatton 

Security  National  Bank 

SunBank  

Orrstown  Bank 

First  County  Bank 

Jersey  Shore  State  Bank  

PeoplesBank,  a  Coduais  Valley  Company 

Progressive  Bank  N.A.  Buckhannon  

First  Exchange  Bank  ., 

First  National  Bank  of  Ftomney 

Ameribank ;» 


City 


Cresson  

Doylestown 

Ebensburg 

Elderton  

Emmaus  

Fredericksburg  . 

Gratz  

Harieysville 

Irwin 

Kittanning  

Landisburg  

Liverpool 

Mars  

McConnellsburg 

Mt.  Carmel  

New  Tripoli  

North  East  

Philadelphia 

Philadelphia 

Philadelphia 

Phoenixviile  

Pottstown  

Selinsgrove  

Shippensburg  .... 

Warrington 

Williamsport 

Yori< 

Buckhannon  

Mannington  

Romney 

Welch  


Federal  Home  Loan  Bank  of  Atlanta— District  4 


AubumBank 

AmSouth  Bank 

First  Commercial  Bank  of  Huntsville 

SOUTHBank.  A  Federal  Savings  Bank 

Peachtree  Bank  

Fanners  and  Merchants  Bank 

The  North  Jackson  Bank 

First  Bradenton  Bank 

Riverskle  National  Bank 

Peoples  State  Bank .x 

The  Bank  of  Brevard  

Pinetank 

The  First  National  Bank  of  Florida  

Tarpon  Coast  National  Bank 

The  Bank  of  Tampa 

First  Commercial  Bank  of  Tampa  

Indian  River  National  Bank 

HeritageBank  of  the  South  

HeritageBank  of  the  South  

Rrst  American  Bank  and  Trust  Company 

United  Community  Bank 

Main  Street  Bank 

Rrst  State  Bank  of  Randolph  County  

First  Intercontinental  Bank 

The  Glennville  Bank  and  Tmst  Co 

Farmers  and  Merchants  Bank 

Security  Bank  of  Bibb  County  

Southwest  Georgia  Bank 

Carver  State  Bank ." 

The  First  State  Bank  

Bank  of  Upson „ 

Thomasville  Natkxial  Bank 

Lit)erty  Federal  Savings  and  Loan  Association 

Kopemik  Federal  Savings  Association 

Slavie  Federal  Savings  Bank  

Cf>esapeake  Bank  and  Trust  Company 

The  Chestertown  Bank  of  Maryland 

Hagerstown  Trust  Company 

Lafayette  Federal  Credit  Union  

Rrst  United  Bank  &  Tmst 


Auburn 

Birmingham  ... 

Huntsville 

Huntsville 

Maplesville  :... 

Piedmont  

Stevenson  

Bradenton 

Fort  Pierce  .... 

Lake  City  

Melbourne  

Miami 

Milton 

Port  Chariotte 

Tampa  

Tampa  

Vero  Beach  ... 

Albany  

Albany  

Athens  ..' 

Biairsville  

Covington  

Cuthbert  

Doralville  

Glennville  

Lakeland 

Macon  

Moultrie  

Savannah  

Stockbridge  ... 
Thomaston  .... 
Thomasville  ... 

Baltimore  

Baltimore 

Bel  Air  

Chestertown  ... 
Chestertown  ... 
Hagerstown  .... 

Kensington  

Oakland 


State 


Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
Pennsylvania. 
West  Virginia. 
West  Virginia. 
West  Virginia. 
West  Virginia. 


Alabama. 

Alabama. 

Alabama. 

Alat}ama. 

Alabama. 

Alabama. 

Alabama. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Florida. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Maryland. 

Maryland. 

MarylarKJ. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 
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Membei: 


The  National  Bank  of  Rising  Sun 

Bank  of  Stanly  

Home  Savings  Ban(<  of  Albemarle,  SSB 

Self-Help  Credit  Union „ 

GIbsonville  Community  Bank 

Farmers  &  Merchants  Bank  

First  National  Bank  of  Shelby 

Farmers  and  Merchants  Bank 

E'Trade  Bank  

Northem  Neck  State  Bank  

American  Natronal  Bank  and  Tmsl  Company 

Fanners  Bank  of  Maryland 

The  Bank  of  Fincastle  .." 

Marshall  National  Bank  and  Tmst  Company  .. 

The  Mjfldleburg  Bank  

First  Sentinel  Bank '^, 

First  Bank 


City 


Rising  Sun 

Alt)emar1e  

Alt)emar1e  

Durham  

Gibsonviile 

Salisbury  

Shelby  

Holly  HiH  

Arlington  

Bowling  Green 

Danville  

Falls  Church  ..., 

Fincastle , 

Marshall 

Mkkjieburg  

Rk:hlands  

Strasburg 


Federal  Home  Loan  Bank  of  Cincinnati— District  5 


Bedford  Loan  and  Deposit  Bank 

Berea  National  Bank  !.!!!!!!"!!!! 

South  Central  Bank  of  Bowling  Green,  Inc  .........".."..."" 

Meade  County  Bank 

Campt)ellsville  National  Bank "!!!!!"!"!!!!!"!! 

The  First  National  Bank  of  Columbia 

Edmonton  State  Bank  1"!!."! 

FNB  of  Northem  Kentucky  1"!!"!."."!."!!".".." 

Bank  of  Germantown "" 

United  Community  Bank 

First  Security  Bank  &  Tmst,  McLean  

The  Lawrenceburg  National  Bank 

The  Farmers  National  Bank  of  Letianon '"''"""1 

Square  D  Employees'  Federal  Credit  Unkm ^1""! ' 

Fifth  Third  Bank  Kentucky,  Inc  .."i 

The  Citizens  National  Bank 

Bullitt  County  Bank  !!""/'""!"!"""." 

Bank  of  McCreary  County !.!!!!!!!""!!!"!! 

Williamsburg  National  Bank  ""!!."!."■!"!!! 

FirstMerit  Bank,  N.A  !"!.."11."!! 

Bethel  Building  and  Loan  Company ..'.". 

The  Equitable  Savings  and  Loan  Company  

CinFed  Employees  Federal  Credit  Unkm  

People's  Community  Bank  ..[. 

The  Mt.  Washington  Savings  and  Loan  Company  

ShoreBank,  Cleveland '" 

Community  First  Bank,  Natranal  Associatk>n  

First  Ohio  Credit  Union,  Incorporated  .""" 

Gallon  Building  and  Loan  Association  '."." 

Greenville  National  Bank "."!!!!!".. 

Second  Natk>nal  Bank "l.."l."!.l..."^ 

New  Rrchmond  National  Bank  !."™."."!!^ 

The  First  Bremen  Bank  .""'"""."!^ 

First  Federal  Savings  and  Loan  Association  of  Lorain  ..."! 

Metropolitan  Bank  and  Trust  Company  

Geauga  Savings  Bank .".."...'! 

The  Lenox  Savings  Bank  

The  Ripley  Natranal  Bank ...'.""!""..'! 

Ripley  Federal  Savings  and  Loan  Associatkm  '. 

The  First  National  Bank  of  Shelby  ....[[ 

Strasburg  Savings  Bank „ 1."!!!!!.."." 

Toledo  Area  Catholic  Credit  Union  ..'..!.""."'".." 

The  Peoples  Savings  Bank !!'!!!1"'.."! 

First  Federal  Savings  and  Loan  Associatkxi  of  Van  Weit 

The  Second  National  Bank  of  Warren  

Perpetual  Savings  Bank  ...."."""!"". 

First  Federal  Savings  Bank  of  Eastern  Ohio  

The  Citizens  National  Bank  of  Athens  

Tennessee  Valley  FCU  

Bank  of  Putnam  County  !!1I.""1"!!"!"I 

Fanners  Bank ...".".1""'."! 

First  Federal  Savings  Bank !."!!!1"!"."."." 

Carter  County  Bank i..."......."!."."!..!!".! 

Jackson  Bank  &  Trust  


Bedford 

Berea 

Bowling  Green  .. 

BrandentHjrg  

CampbellsviHe  ... 

Columbia  

Edmonton 

Ft.  Mitchell 

Germantown 

Glasgow  

Island 

Lawrenceburg  ... 

Letjarron  

Lexington 

Louisville  

RusselMlle  

Sheperdsville 

Whitley  City  

Williamsburg 

Akron , 

Bethel  

Cadiz  

Cincinnati  

Cincinnati  

Cincinnati  

Cleveland  

Forest  _... 

Fostoria  

Galk>n 

Greenville  

Greenville  

Highland  Heights 

Lancaster  

Lorain  

Mayfield  Heights 

Newtxjry  

Norwood  

Ripley  

Riptey  .' 

Shelby  

Strasburg 

Sylvania 

Urbana  

Van  Wert 

Warren  

Wellsville  

Zanesville  

Athens 

Chattanooga 

Cookeville 

Comersville  

Dk:kson  ...„ 

Elizabethton  ........ 

Gainesboro 


State 


Maryiar>d. 
North  Carolina. 
North  Carolina. 
North  Carolina. 
North  Carolina. 
North  Carolina. 
North  Carolina. 
South  Carolina. 
Virginia. 
Virginia. 
Virginia. 
Virginia. 
Virginia. 
Virginia. 
Virginia 
Virginia. 
Virginia. 
■r 


Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Ohk). 

Otwx 

Ohio. 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohto.  . 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Ohk). 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 
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Gates  Banking  &  Tmst  Company  

Bank  of  Gteason 

Greene  County  Bank 

Bank  of  Halls  

Commercial  Bank  

Union  Bank  

Bank  of  Tennessee  

Rrst  Bank  

Enterprise  Natkinal  Bank 

The  Bank  of  Milan  

Cavalry  Banking  

Rutfierford  Bank  and  Trust 

Commercial  Bank  &  Trust  Company 

Tennessee  State  Bank 

The  Farmers  Bank 

Central  Bank 

First  Community  Bank  of  Bedford  County 

Farmers  &  Merchants  Bank  , 

American  City  Bank 

Reetfoot  Bank 


City 


Gates 

Gleason 

Greeneville  ... 

Halls  

Harrogate  

Jamestown  ... 

Kingsport  

Lexington 

Memphis 

Milan 

Murfreesboro 
Murfreestxjro 

Paris  

Pigeon  Forge 

Portland 

Savannah  

Shelbyville  

Trezevant  

Tullahoma  

UnkMi  City  


Federal  Home  Loan  Bank  of  Indianapolis— District  6 


First  (National  Bank 

CSB  State  Bank  ; 

Three  Rivers  Federal  Credit  Unron  

Grabill  Bank 

Union  Federal  Bank  of  Indianapolis 

Landmark  Savings  BanK,  FSB  

Lafayette  Savings  Bank,  FSB  

Peoples  Savings  &  Loan  Association  

First  Citizens  State  Bank 

Citizens  State  Bank 

Home  Building  Savings  Bank,  FSB 

American  Tmst  and  Savings  Bank  of  Whiting 

FirstBank— Alma 

Signature  Bank 

Lake-Osceola  State  Bank 

Central  State  Bank 

Eastern  Mk:higan  Bank  

Eagle  County  Federal  Credit  Union  

State  Bank  of  Ewen 

Oakland  Commerce  Bank 

Credit  Unkjn  One .v 

LSI  Credit  Union  

Valley  RkJge  Bank 

Co-op  Servk%s  Credit  Union 

FirstBank 

Rrst  National  Bank  of  Norway  

Starting  Bank  and  Tmst,  fsb 

First  Resource  Federal  Credit  Unk)n  


Cloverdale  

Cynthiana  

Fort  Wayne  

Grabill  

Indianapolis  

Indianapolis  

Lafayette  

Monticelk)  

Newport 

Petersburg 

Washington  

Whiting  

Alma  

Bad  Axe  

Baldwin 

Beulah  

Croswell  

Crystal  Falls  

Ewen  

Farmington  Hills 

Femdale  

Grand  Rapids  .... 

Kent  City  

Uvonia 

Mount  Pleasant  . 

Nonway  

Southfield  

St.  Joseph  


Federal  Home  Loan  Banic  of  Chicago— District  7 


Natk>nal  Bank  of  Commerce  .*.....; 

Commonwealth  Credit  Union  

Prairie  Bank  and  Tmst  Company 

Cerro  Gordo  Building  and  Loan,  s.b  

ShoreBank  

The  First  Commercial  Bank 

Marquette  Bank  

Resource  Bank,  N.A 

DuQuoin  State  Bank 

Crossroads  Bank 

Mklwest  Bank  and  Tmst 

Metrot)ank,  N.A 

Fisher  National  Bank 

Mklwest  Bank  of  Freepoft  .'. 

Midwest  Bank  of  Hinsdale 

Jacksonville  Savings  Bank 

Kankakee  Federal  Savings  Bank  

Union  Federal  Savings  and  Loan  Associatk)n 

Citizens  State  Bank 

Brickyard  Bank  


Berkeley  

Bourtx>nnais  ... 

Bridgeview 

Cerro  Gordo  ... 

Chk:ago  

Chkxigo  

Chrcago 

DeKalb  

DuQuoin  

Effingham  

Elmwood  Par1< 
East  Moline  .... 

Fisher 

Freeport 

Hinsdale  

Jacksonville  .... 

Kankakee  

Kewanee  

Lena  

Lincolnwood  ... 


State 


Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 
Tennessee. 


Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. ' 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 

Michigan. 


IIHnois. 
Illinois. 
Illlrrais. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
IIHnois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
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Member 


CJti29ns  National  Bank 

First  Suburt)an  National  Bank  ."!!!!"!!!! 

Community  National  Bank 

Marquette  Bank  Monmouth „."..' 

Morris  Building  and  Loan,  s.b  

Marquette  Bank  Monison 

Famiers  State  Bank  Chadwrck  &  Mt.  Carroll "."!!!!! 
.  First  National  Bank  of  Nokomis 

Nokomis  Savings  Bank  '",[[[[ 

Orangeville  Community  Bank ....,.[, 

First  National  Bank  of  Pana  ""!!!!!! 

Vermjllron  Valley  Bank .".."!.."! 

First  State  Bank  of  Red  Bud  "!.""!!!!1"!1 

Capaha  Bank,  S.B !!!™!."""! 

AmeriMark  Bank  ."'''"'"""'. 

Waukegan  Savings  and  Loan,  SB  !!"!."."!" 

Nortfi  Shore  Trust  and  Savings ? 

Prospect  Federal  Savings  Bank ""'""''" 

First  National  Bank  of  Xenia  

American  National  Bank  Fox  Cities  .".!!."!." 

State  Bank  of  Arcadia 

The  First  National  Bank  and  Trust  Co.  of  Baraboo 

First  National  Bank  of  Ban-on 

Blackhawk  State  Bank "!!!!!!"!! 

First  National  Bank  of  Berlin  !!!!!!!.."!.!!!!!! 

Badger  State  Bank  ......"!!."!.."! 

State  Bank  of  Chilton  !.."."!!."!!!." 

American  Bank "'"" 

American  Bank 

Franklin  State  Bank  !.."!!!!!!."!"' 

Peoples  National  Bank "."!!"!!."!..""."!!! 

Horicon  State  Bank  "!"."!.!"."! 

Fanners  State  Bank  !!..""!!"".".". 

Mid  Wisconsin  Bank  

Associated  Bank  South  Central 

Lincoln  State  Bank  

Mitchell  Bank  Z'Z''""Z 

Bank  of  Montk:ello ."!""!."!!!!! 

Associated  Bank,  N.A 1"!.."..."".".....! 

The  Bank  of  New  Glarus ."..'^^.' 

First  National  Bank  of  New  Richmond 

The  RIverBank  ..: "''[ 

Bank  of  Poynette "^."."!.."!"1"!!" 

Johnson  Bank '^"^'[ 

Shell  Lake  State  Bank 

Eagle  Valley  Bank,  N.A ZZZ 

Acuity  Bank  SSB  ....!...... 

The  Equitable  Bank,  S.S.B 

ALLCO  Credit  Union .."..""""^!!. 

Westby  Co-op  Credit  Union  

Fortress  Bank  of  Westby 


City 


Macomb  

Maywood  

Metropolis 

Monmouth  

Morris  

Morrison  

Mt.  Carroll  

Nokomis  

Nokomis  

Orangeville  .... 

Pana , 

Piper  City  

Red  Bud  

Tamms  

Villa  Pari( 

Waukegan  

Waukegan 

Worth 

Xenia  

Appteton  

Arcadia  

Baratxx) 

Banron  

Betoit  

Berlin 

Cassville 

Chilton  

Eau  Claire  , 

Fond  du  Lac  .... 

Franklin  

Hayward  

Horicon 

Mari(esan  

Medford  

Middieton 

Milwaukee  

Milwaukee  

Montk^ello  

Neenah  

New  Glarus  

New  Richmond 

Osceola 

Poynette  .._ 

Racine  

Shell  Lake  

St.  Croix  Falls  . 

Tomah  

Wauwatosa  

West  Allis  

Westby  

Westby  


Federal  Home  Loan  Bank  of  Des  Moines— District  8 


Ackley  State  Bank  

Exchange  State  Bank 

First  State  Bank 

Columbus  Junction  State  Bank 

Freedom  Security  Bank 

Iowa  State  Savings  Bank 

Decorah  Bank  &  Toist 

Wells  Fargo  Bank  Iowa,  N.A 

AmerUS  Life  Insurance  Company  .... 

Dupaco  Community  Credit  Unk>n 

Grundy  National  Bank  

HartwKk  State  Bank  

Hiawatha  Bank  and  Totst  Company 

Community  State  Bank 

Green  Belt  Bank  &  Trust 

First  National  Bank 

Western  Bank  &  Tnist,  N.A 

First  National  Bank  of  Muscatine  

Security  State  Bank 

Oakland  State  Bank  


Ackley 

Adair 

Belmond  

Columbus  Junctkm 

Coraiville  

Creston 

Decorah 

Des  Moines  

Des  Moines  

DutMjque 

Grundy  Center  

Hartwk:k  

Hiawatha  

Indiariaola 

Iowa  Falls 

Le  Mars  

Movilte  

Muscatine 

New  Hampton  , 

Oakland 


State 


lllirKNS. 

Illinois. 

IKnois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Iffinois. 

Illinois. 

Illinois. 

Illinois. 

lllirxMS. 

Illinois. 

Illinois. 

INinois. 

Illinois. 

Illinois. 

IHtoois. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 


Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 
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Member 


Citizens  State  Bank 

First  National  Bank  of  Sioux  City  

Security  National  Bank 

Heartland  Bank 

State  Bank  

Farmers  Taist  and  Savings  Bank  

First  Bank  &  Tmst  

The  Citizens  First  National  Bank  of  Storm  Lake 

West  Chester  Savings  Bank  

Community  National  Bank 

The  First  National  Bank  of  Waverty  

Peoples  Savings  Bank  

Farm  Bureau  Lite  Insurance  Company «... 

Farm  Bureau  Mutual  Insurance  Company 

Fanners  Savings  Baqk  

State  Bank  '. .-i,. 

Atwater  State  Bank .^ 

First  National  Bank  of  Brewster  

City  County  Federal  Credit  Union  

Peoples  Bank  of  Commerce  

First  National  Bank  

Clinton  Siate  Bank •. 

Eitzen  State  Bank  ...: 

Matnstreet  Bank 

Citizens  State  Bank  of  Glenville 

First  Security  Bank— Hendricks 

The  First  National  Bank  of  Henning 

Jackson  Federal  Savings  &  Loan  Association  ... 

Janesville  State  Bank  

Citizens  State  Bank  of  Kelliher 

Security  State  Bank  of  Kenyon  

State  Bank  of  Long  Lake 

Lake  Country  State  Bank  

United  Prairie  Bank — Madison  

Bank  of  Maple  Plain  

Superior  Guaranty  Insurance  Company 

First  National  Bank  in  Montevideo  

Valley  Bank  &  Tmst 

Citizens  Bank  of  New  Ulm 

Community  National  Bank 

Minnwest  Bank  Ortonville 

Pine  River  State  Bank  

Border  State  Bank  

First  Security  Bank— Sant)om  

Americana  Community  Bank -. 

Westem  Bank 

Vemiillion  State  Bank 

Northem  State  Bank  of  Virginia  

First  State  Bank  of  Wabasha 

Heritage  Bank 

Merchants  Bank,  N.A  

First  State  Bank  of  Wyoming  

Bank  of  Zumbrota 

Boone  County  National  Bank 

Commercial  Trust  Company 

Home  Exchange  Bank 

Jefferson  Bank  of  MO  , 

Central  Bank  of  Kansas  City 

CommunltyAmerica  Credit  Union  

Keamey  Tmst  Company  

Lawson  Bank  

United  State  Bank 

First  Missouri  State  Bank 

First  State  Bank  of  Purdy ., 

The  Seymour  Bank 

State  Bank  of  Slater  

The  Citizens  Bank  of  Sparta  

Metropolitan  National  Bank  

Southwest  Bank  of  St.  Louis 

Webb  City  Bank 

Heartland  State  Bank 

Community  National  Bank 

Bremer  Bank,  N.A  

Stutsman  County  State  Bank 


City 


Oakland 

Sioux  Center  

Sioux  City 

Somers 

OpGnCGT  

Spencer  

Spirit  Lake  

Storm  Lake 

Washington  

Waterloo 

Waverty  

Wellsburg  

West  Des  Moines 
West  Des  Moines 

Wever 

Worthington  

Atwater 

Brewster 

Brooklyn  Center  .. 

Cambridge 

Chisholm  

Clinton  

Eitzen  

Forest  Lake 

Glenville  

Hendricks  

Henning  

Jackson  

Janesville  

Kelliher  

Kenyon  

Long  Lake  

Long  Prairie 

Madison 

Maple  Plain  

Minneapolis  

Montevideo 

New  Ulm  

New  Ulm  

Northfield 

Ortonville  

Pine  River  

Roseau  

Sanborn  

Sleepy  Eye 

St.  Paul  

Vermillkm  

Virginia  

Wabasha 

Willmar  

Winona 

Wyoming  

Zumbrota 

Columbia  

Fayette  

Jamesport  

Jefferson  City  

Kansas  City 

Kansas  City 

Kearney 

Lawson 

Lewistown  

Poplar  Bluff  

Purdy 

Seymour 

Slater 

Sparta 

Springfield  

St.  Louis  

Webb  City  

Edgeley  

Grand  Forks  

Grand  Forks  


State 


Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Jowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 

Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Minnesota. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
Missouri. 
North  Dakota. 
North  Dakota. 
North  Dakota. 
Jamestown  I  North  Dakota. 
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Member 


Northland  Financial 

Peoples  State  Bank !!!!!!!!!." 

Security  State  Bank 

Dakota  State  Bank  

BankWest,  Inc " 

American  Memorial  Life  Insurance  Company 

Security  Bank  

First  National  Bank  of  Wfiite  

1st  Dakota  National  Bank 


City 


Steele  

Westtiope  . 

Wishek  

BJunt  

Pierre 

RapkJCity 
Skxjx  Falls 

White  

Yankton  .... 


Federal  Home  Loan  Bank  of  Dallas— District  9 


American  Founders  Life  Insurance  Company 

Bank  of  Cave  City  

First  National  Bank  of  Crossett  

Simmons  First  Bank  of  El  Dorado,  NA 

Bank  of  Ari«insas,  N.A „ [ 

Greers  Ferry  Lake  State  Bank  "..."!!!!! 

First  National  Bank  of  Phillips  County 

American  State  Bank 

Little  River  Bank  [[['[ 

Malvern  National  Bank  

Citizens  National  Bank  

Merchants  and  Planters  Bank 

Bank  of  Pocahontas  ".. 

The  Cottonport  Bank  J_[ 

Kaplan  State  Bank ...'" 

Sabine  State  Bank  and  Trust  Company 

Exchange  Bank  and  Trust  Company  

Liberty  Bank  and  Trust  Company  

SkJily  Island  State  Bank 

St.  Martin  Bank  and  Trust  Company 

Concordia  Bank  &  Tmsf  Company  

The  Evangeline  Bank  &  Trust  Company 

Progressive  Bank 

First  Security  Bank  ."....."1" 

Peoples  Bank  of  Franklin  County 

Bank  of  the  South 

Community  Bank  of  Mississippi  

Community  Bank,  Indianola  

Community  Bank  .."..'...".. 

Century  Bank ....."1"."^!!..." 

The  Commercial  Bank 

Great  Southern  National  Bank  S^^Z 

Newton  County  Bank 

First  National  Bank  of  Oxford !.".".""."."... 

The  Citizens  Bank  of  Philadelphia  

The  Peoples  Bank  &  Trust  Company  ..'. 

The  Bank  of  Belen ' 

The  Carisbad  National  Bank 

Western  Bank  of  Lordsburg  

Community  Bank  

Peoples  Bank  "!."".."."!! 

Centinel  Bank  of  Taos '. ..":"!."." 

Amarillo  National  Bank '..'!^!'1."..."1" 

First  National  Bank  of  Bastrop  ..!!""!"!!."! 

Community  Bank  and  Toist,  SSB  

Citizens  State  Bank  

First  Community  Bank  "' 

National  Bank  of  DaingerfieW 

Town  North  National  Bank  'Z"'Z. 

First  National  Bank , ."".""'•".." 

First  National  Bank .".".""...... 

First  National  Bank "..."!.".T 

First  National  Bank  in  Graham 

The  First  State  Bank  .''^"'.' 

Prosperity  Bank  .....".."."! 

First  Community  Credit  Union  ..", 

First  National  Bank  of  Huntsville ....".".."."! 

The  Laredo  National  Bank  ."."'"." 

First  State  Bank  of  Livingston  

The  First  National  Bank  of  Livingston  

Franklin  National  Bank  

First  State  Bank 


State 


North 
North 
North 
South 
South 
South 
South 
South 
South 


Dakota. 
Dakota. 
Dakota. 
Dakota. 
Dakota. 
Dakota. 
Dakota. 
Dakota. 
Dakota. 


Phoenix  

Cave  City  "ZZZZ 

Crossett  

El  Dorado  

Fayetteville 

Heber  Springs  

Helena  

Jonesboro 

Lepanto 

Malvem  .4 

Nashville _. 

Newport 

Pocahontas  

Cottonport ;.. 

Kaplan  

Many  ; 

Natchitoches  

New  Orteans  

Sicily  Island  

St.  Martinville  

Vidalia  

Ville  Platte """. 

Winnsboro  

Batesville [[ 

Bude ^ [['Z 

Crystal  Springs 

Forest  

Indianola 

Laurel  

Lucedale ; 

Meridian  _ 

Meridian  

Newton  

Oxford  ".."1..11" 

Philadelphia 

Tupek)  

Belen  "....."" 

Carist>ad 

Lordsburg  

Santa  Fe ""."!..".." 

Taos  „...' 

Taos  .'. 

Amarilk)  

Bastrop : 

Beaumont 

Buffalo  ""!"".".."." 

Corpus  Christi 

DaingertiekJ I  Texas 

Dallas  [Z    Texas 


Arizona. 

Aritansas. 

Arkansas. 

Arkansas. 

Arkansas 

Arkansas. 

Arkansas. 

Arkansas. 

Arkansas 

Arkansas 

Arkansas. 

Artcansas. 

Arkansas. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana 

Louisiana 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi 

Mississippi. 

Mississippi. 

New  Mexkx). 

New  Mexkx). 

New  Mexico. 

New  Mexico. 

New  Mexico. 

New  Mexico. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 


Edinburg 

Fatiens  , 

Fairfield 

Graham  

Granger 

Houston 

Houston 

Huntsville 

Laredo 

Livingston  

Livingston  

Mt.  Vemon  

New  Braunfeis 


Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
Texas. 
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Member 


Commercial  National  Bank 

Texline  State  Bank  

Randolph-Brooks  Federal  Credit  Union 

American  Bank,  N.A  

Union  Square  Federal  Credit  Unkin 


City 


Texarkana  

Texline 

Universal  City 

Waco 

Wk:hita  Falls  .. 


Federal  Home  Loan  Bank  of  Topeka— District  10 


FIrstBank  of  Arvada 

FirstBank  of  Aurora  

FirstBank  of  Douglas  County  

Western  National  Bank  of  Cok)rado 

FirstBank  of  Lakewood 

FirstBank  of  Littleton 

Olathe  State  Bank  

FirstBank  of  Silverthome 

The  First  National  Bank  of  Strasburg 

First  National  Bank  

WestStarBank 

FirstBank  of  Wheat  Ridge  

First  National  Bank  of  Yuma  

The  First  State  Bank  of  Burlingame 

The  Fanners  State  Bank 

Emporia  State  and  Trust  Company 

Home  State  Bank  

Union  State  Bank  

Emprise  Bank  ; 

First  Community  Bank  , 

First  National  Bank  &  Tmst  Co.  in  Lamed 

Gold  Bank 

The  Bank  

First  State  Bank  and  Trust 

Capital  City  Bank , 

Commerce  Bank  and  Trust  

Security  Benefit  Life  Insurance  Company 

Wellsville  Bank  

Boeing  Wichita  Credit  Union  

First  National  Bank  &  Trust  Company  

Exchange  Bank  „ 

First  State  Bank 

Bank  of  Nebraska 

West  Gate  Bank  

Home  State  Bank  

Bank  of  Mead  

Farmers  &  Merchants  Bank  

Wells  Fargo  Bank  Nebraska 

First  State  Bank 

The  Cattle  National  Bank  

First  National  Bank  of  Unadilla 

The  First  National  Bank  of  Valentine  

Charter  West  National  Bank 

Winside  State  Bank 

AmeriState  Bank 

The  First  National  Bank  of  Chelsea 

Alfalfa  County  Bank 

First  Commercial  Bank 

Grand  Federal  Savings  Bank 

American  Fidelity  Assurance 

Weokie  Credit  Union  

First  National  Bank  &  Taist  Co.  of  Weatherford 
First  National  Bank  in  Wewoka  


Arvada 

Aurora  

Castle  Rock 

Colorado  Springs 

lakewood  

Littleton 

Olathe 

Silverthome  

Strasburg 

Telluride 

Vail  

Wheat  Ridge  

Yuma 

Burlingame  

Circleville 

Emporia 

Erie 

Everest 

Hillsboro  

Kansas  City 

turned 

Leawood 

Oberlin 

Tonganoxie  

Topeka  

Topeka  

Topeka  

Wellsville  

Wk:hita  

Beatrice 

Gibbon 

Gothenburg  

La  Vista  

Lincoln 

Louisville  

Mead  

Milford  

Omaha  

ScottsWuff  

Seward  

Unadilla  

Valentine 

West  Point 

Winskte  

Atoka  

Chelsea 

Cherokee , 

Edmond  

Grove  

Oklahoma  City  

Oklahoma  City  

Weatherford  

Wewoka  


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


Salt  River  Project  Credit  Union  

Omni  Bank,  N.A „. 

Western  Sierra  Bank  

Bay  Federal  Credit  Unran 

Privest  Bank  

First  Coastal  Bank,  N.A 

Lake  Community  Bank  

Farmers  &  Merchants  Bank  of  Central  California. 

Nara  Bank,  National  Association 

Wilshire  State  Bank  


Phoenix  

Alhambra 

Cameron  Park 

Capitola  

Costa  Mesa  .... 
El  Segundo  .... 

Lakeport  

Lodi  

Los  Angeles  ... 
Los  Angeles  ... 


State 


Texas. 
Texas. 
Texas. 
Texas. 
Texas. 


Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Colorado. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kanseis. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 


Arizona. 

California. 

California. 

California. 

Califomisi. 

California. 

California. 

California. 

California. 

California. 


Il 


Federal  Register / Vol.  68,  No.  134 /Monday,  July  14,  2003 /Notices 


Member 


Centpr  Bank 

County  Bank [,„\[\ 

Bank  of  Madera  County 

Coast  Commercial  Bank « 

Bay  Area  Bank  

Valley  Community  Bank 

Central  Sierra  Bank 

Sequoia  National  Bank _ 

Alliance  Credit  Union 

Silver  State  Bank 

Security  State  Savings  Bank 

Silver  State  Schools  Family  Credit  Union 


City 


Los  Angeles  ... 

Merced  

Oakhurst 

Pato  Alto 

Pato  Alto 

Pleasarrton  

San  Andreas  .. 
San  Francisco 

San  Jose 

Henderson 

Las  Vegeis  

Las  Vegas 


Federal  Home  Loan  Bank  of  Seattle— District  12 


Honolulu  City  &  County  Employees  FCU 

Valley  Bank  of  Belgrade 

Rocky  Mountain  Bank  

Native  American  National  Bank  

Mountain  West  Bank 

Tfiree  Rivers  Bank  of  Montana.  ...t 

First  National  Bank  of  Lewistown 

Bitterroot  Valley  Bank 

Missoula  Federal  Credit  Unk)n 

Ronan  State  Bank  

Westem  Bank  of  Wolf  Point 

Klamath  First  FS  &  LA  

Rogue  Federal  Credit  Union  

First  National  Bank  of  Layton 

Capital  Community  Bank 

Deseret  First  Credit  Union !."!."!!. 

Anchor  Savings  Bank 

The  Bank  of  The  Pacifk: 

Bank  Northwest 

Whatcom  Educational  Credit  Unton 

Security  State  Bank 

North  Cascades  National  Bank 

Bank  of  Whitman  

Islanders  Bank [Z 

Community  First  Bank ,„ 

Washington's  Credit  Union 

NorthStar  Bank  Z[ 

Sound  Community  Bank 

Yakima  Valley  Credit  Union 

Yakima  National  Bank 

First  National  Bank  of  Wyoming 

Bank  of  Lovell 

The  Rawlins  National  Bank 

First  State  Bank 


Honoiuhi  , 

Belgrade 

Billings  

Browning  , 

Helena 

Kalispell 

Lewistown  

Loto  

Missoula  ....* 

Ronan  

Wolf  Point 

Klamath  Fails  

Medford  

Layton  

Orem  

Salt  Lake  City 

Aberdeen 

Atjerdeen 

Bellingham 

Bellingham  

Centralia  .^ 

Chelan  

Colfax  

Friday  Harbor 

KennewKk 

Mountlake  Terrace 

Seattle  

Seattle  

Yakima  

Yakima  

Laramie  

Lovell 

Rawlins 

Wheatland 
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State 


California. 

California 

CaJifomia. 

California. 

California. 

Califomia. 

Callfomia. 

Califomia. 

Califomia. 

Nevada. 

Nevada. 

Nevada. 


Hawaii. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Montana. 

Oregon. 

Oregon. 

Utah. 

Utah. 

Utah 

Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Washington. 
Wyoming. 
Wyoming. 
■  Wyoming. 
Wyoming. 


n.  Pablic  Comments 

To  encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  Bank  members, 
on  or  before  July  28,  2003,  each  Bank 
will  notify  its  Advisory  Coimcil  and 
nonprofit  housing  developers, 
community  groups,  and  other  interested 
parties  in  its  district  of  the  members 
selected  for  community  support  review 
in  the  2002-03  sixth  quarter  review 
cycle.  12CFR944.2a))(2)(ii).  In 
reviewing  a  member  for  community 
support  compliance,  the  Finance  Board 
will  consider  any  public  comments  it 
has  received  concerning  the  member.  12 
CFR  944.2(d).  To  ensure  consideration 
by  the  Finance  Board,  comments 
concerning  the  community  support 


performance  of  members  selected  for  the 
2002-03  sixth  quarter  review  cycle  must 
be  delivered  to  the  Finance  Board  on  or 
before  the  August  25,  2003  deadline  for 
submission  of  Commimity  Support 
Statements. 

Dated:  July  2.  2003. 
Arnold  Intrater, 
General  Counsel. 
[FR  Doc.  03-17214  Filed  7-11-03;  ^:45  am] 

BOXING  CODE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Fomurtions  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 
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The  applications  listed  below,  as  well 
as  other  related  Hlings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  ofHces  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
'conducted,  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  7,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atianta,  Georgia 
30309-4470: 

1.  Red  River  Bancshares,  Inc., 
Alexandria,  Louisiana;  to  acquire  100 
percent  of  the  voting  shares  of  Bank  of 
Lecompte,  Lecompte,  Louisiana. 

2.  Liberty  Shares,  Inc.,  Hinesville, 
Georgia;  to  acquire  100  percent  of  the 
voting  shares  of  Ciunberland  National 
Bank,  Saint  Marys,  Georgia. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director. 
Regional  and  Community  Bank  Group) 
101  Market  Street,  San  Francisco, 
California  94105-1579: 

1.  Cathay  Bancorp,  Inc.,  Los  Angeles, 
California;  to  merge  with  GBC  Bancorp, 
Los  Angeles,  California,  and  thereby 
indirectly  acquires  its  wholly-owned 
subsidiary.  General  Bank,  Los  Angeles. 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(PR  Etoc.  03-17671  Filed  7-11-03;  8:45  am] 
BiLUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control;  Special 
Emphasis  Panel:  Centers  for 
Agricultural  Disease  and  injury 
Research,  Education,  and  Prevention, 
Request  for  Applications  OH-03-002 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Centers  for 
Agricultural  Disease  and  Injury 
Research,  Education,  and  Prevention, 
Request  for  Applications  OH-03-002. 

Times  and  Dates:  8:30  a.m.-9  a.m., 
August  5,  2003  (Open),  9  a.m.-5:30 
p.m.,  August  5,  2003  (Closed),  8:30 
a.m.-5:30  p.m.,  August  6,  2003  (Closed), 
8:30  a.m.-5:30  p.m.,  August  7,  2003 
(Closed),  8:30  a.m.-5:30  p.m.,  August  8. 
2003  (Closed). 

Place:  Embassy  Suites,  1900  Diagonal 
Road,  Alexandria,  VA  22314,  Telephone 
(703) 684-5900. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6).  Title  5  U.S.C,  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC,  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Request  for  Applications 
OH-03-002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gwendolyn  H.  CatUedge,  M.S.E.H., 
Ph.D.,  Scientific  Review  Administrator, 
Office  of  Extramural  Programs,  National 
Institute  for  Occupational  Safety  and 
Healtii,  CDC,  1600  Clifton  Road,  NE, 
MS-E74,  Atlanta.  GA  30333.  Telephone 
(404) 498-2508. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 


Dated:  )uly  8,  2003. 

Diane  C.  Allen, 

Acting  Director.  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[PR  Doc.  03-17699  Filed  7-11-03;  8:45  am) 

BILLING  CODE  4163-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control;  Special 
Emphasis  Panel:  Community  Partners 
for  Healthy  Farming  intervention, 
Request  for  Applications  OH-03-004 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  meeting: 

Name:  Disease.  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Community 
Partners  for  Healthy  Farming 
Intervention.  Request  for  Applications 
OH-03-004. 

Times  and  Dates:  9  a.m.-9:30  a.m., 
July  30.  2003  (Open).  9:30  a.m.-5:30 
p.m..  July  30,  2003  (Closed),  9  a.m.-5:30 
p.m.,  July  31.  2003  (Closed). 

Place:  Sheraton  Boston  Hotel,  38 
Dalton  Street,  Boston,  MA  02199, 
Telephone  800-325-3535. 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6),  Title  5  U.S.C.  and  the 
Determination  of  the  Director, 
Management  Analysis  and  Services 
Office,  CDC.  pursuant  to  Public  Law  92- 
463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Request  For  Applications 
OH-03-004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  H.  CatUedge.  M.S.E.H.. 
Ph.D.,  Scientific  Review  Administrator, 
Office  of  Extramural  Programs,  National 
Institute  for  Occupational  Safety  and 
Health,  CDC,  1600  Clifton  Road,  NE. 
MS-E74,  Atianta,  GA  30333.  Telephone 
(404) 498-2508. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  CDC 


and  the  Agency  for  Toxic  Substances 
and  Disease  Registry. 

Diane  C.  Allen, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17700  Filed  7-11-03;  8:45  am) 

BIJJNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Child  Care  Report  for  High 
Performance  Bonus. 

OMB  No.:  New  Collection. 

Description:  The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,  Pub.  L.  104- 
193,  established  the  Temporary 
Assistance  for  Needy  Families  (TANF) 
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program  under  title  IV-A  of  the  Social 
Security  Act  (the  Act),  42  U.S.C.  401  et 
seq.  Section  403(a)r4)  of  the  Act  requires 
the  Secretary  to  award  bonuses  to  "high 
performing  States".  (Indian  tribes  are 
not  eligible  for  these  bonuses.)  The  term 
"high  performing  State"  is  defined  in 
section  403(a)(4)  of  the  Act  to  mean  a 
State  that  is  most  successful  in 
achieving  the  purposes  of  the  TANF 
program  as  specified  in  section  401  fa)  of 
the  Act. 

The  final  rule  covering  the  TANF  high 
performance  bonuses  to  States  in  FY 
2002  and  beyond  was  published  August 
30.  2000  (65  FR  52814)  followed  by  an 
interim  final  rule  published  May  10, 
2001  (66  FR  23854).  The  final  and 
interim  final  rules  set  forth  how  CCB 
will  compute  scores  and  rank  States  on 
the  three  components,  i.e..  Accessibility, 
Affordability,  and  Quality,  that 
comprise  the  child  care  measure. 

In  FY  2002,  CCB  will  measure  State 
performance  based  upon  a  composite 
ranking  of  the  Accessibility  and 
Affordability  components.  No 

Annual  Burden  Estimates 


additional  reporting  burden  will  be 
required  since  the  data/information  for 
the  Accessibility  and  Affordability 
components  are  currently  reported 
imder  the  CCDF  program  (ACF  Reports 
800  and  801).  However,  there  will  be  a 
reporting  burden  (related  to  the  Quality 
component)  for  the  information  States 
must  submit  if  they  wish  to  compete  on 
the  child  care  measure  in  FY  2003.  The 
information  includes: 

(1)  All  age-specific  rates  for  children 
0-13  years  of  age  reported  by  the  child 
day  care  centers  and  family  day  care 
homes  responding  to  the  State's  market 
rate  survey;  and 

(2)  The  provider's  coimty  or,  if  the 
State  uses  multi-county  regions  to 
measure  market  rates  or  set  maximum 
payment  rates,  the  administrative 
region. 

Respondents:  States,  the  District  of 
Columbia,  and  Territories  including 
Puerto  Rico,  Guam,  the  Virgin  Islands, 
American  Samoa,  and  the  Northern 
Marianna  Islands. 


Instniment 


ACF-900 

Estimated  Total  Annual  Burden  Hours 


Number  of 
respondents 


56 


Numt)er  of 

responses  per 

respondent 


0.5 


Average 
burden  fraurs 
per  response 


40 


Total 
burden  hours 


1,120 


1,120 


Additional  Information: 

Copies  of  the  proposed  collection  may 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447.  Attn:  ACF  Reports  Clearance 
Ofiicer.  E-mail  address: 
rsairgis@acf.hhs.gov. 

OMB  Comment: 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Attn:  Desk  Officer  for 
ACF,  E-mail  address: 
lauren_wittenberg@omb.eop.gov. 


Dated:  July  7,  2003. 
Robert  Sai;gis, 

Reports  Clearance  Officer. 

[FR  Doc.  03-17740  Filed  7-11-03;  8:45  am] 

BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  ClYlidren  and 
Families 

SutMnission  for  OMB  Review; 
Comment  Request 

Title:  National  Child  Abuse  and 
Neglect  Data  System. 

OMB  No. :  0980-0229. 

Description:  The  Child  Abuse  and 
Treatment  Act  [42  U.S.C.  5101  etseq.] 
as  amended  requires  States  that  receive 
the  CAPTA  State  Child  Abuse  and 
Neglect  Grant  "to  annually  work  with 
the  Secretary  to  provide,  to  the 
maximum  extent  practicable,  a  report" 
that  includes  the  12  data  items  listed  in 


the  statute.  The  National  Child  Abuse 
and  Neglect  Data  System  (NCANDS), 
administered  by  the  Children's  Bureau, 
meets  this  reporting  requirement.  In 
addition  the  amendments  of  1988 
requires  that  the  data  system  "shall  be 
imiversal  and  case  specific  and 
integrated  with  other  case-based  foster 
cars  and  adoption  data  collected  by  the 
Secretary."  Tfie  Child  File,  the  primary 
component  of  the  National  Child  Abuse 
and  Neglect  Data  System  (NCANDS)  is 
being  updated  to  increase  its 
compatibility  with  the  Adoption  and 
Foster  Care  Analysis  and  Reporting 
System  (AFCARS)  and  to  increase  the 
detail  of  information  that  can  be 
collected  on  a  number  of  data  items. 
The  Summary  Data  Component  is  not 
being  changed.  The  Siunmary  Data 
Component  will  be  phased  out  over  the 
next  few  years,  as  the  number  of  States 
that  can  complete  the  Child  File 
increases. 

Respondents:  State  Child  Welfare 
Agencies. 
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Annual  Burden  Estimates 

Instrument 

Number  of 
respondents 

Number  of 

responses  per 

respondent 

Average 
burden  hours 
per  response 

Total 
burden 
hours 

Child  File  (includes  Agency  File) 

52 
6 

1 

1 

113 
32 

5876 

SDC  

192 

Estiniated  Total  Annual  Burden  Hours: 

6068 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  370  L'Enfant 
Promenade,  SW.,  Washington.  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
rsargis@acf.hhs.gov 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC, 
Attn:  Desk  Officer  for  ACF,  E-mail: 
lauren_mttenburg@omb.eop.gov. 

Dated:  July  7,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
(FR  Doc.  03-17741  Filed  7-11-03;  8:45  am) 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Title  IV-E  Foster  Care  Ehgibihty 
Reviews,  Child  and  Family  Services 
Reviews,  and  section  471(a)(18) 
Compliance  Reviews. 

OMB  No.:  0970-0214. 

Description:  ACF  is  seeking  re- 
authorization of  the  monitoring 
protocols  for  the  child  and  family 
service  reviews,  re-authorization  of  the 
tools  needed  to  assess  title  IV-E 
eligibility  and  payment  accuracy,  and 
re-authorization  of  the  corrective  action 
plan  regarding  removal  of  barriers  to 
interethnic  adoption. 

Section  11 23 A  of  the  Social  Security 
Act  (the  Act)  and  regulations  at  45  CFR 
1355.31  through  1355.37  govern  the 
child  and  family  service  reviews 
(CFSR).  Three  information  collections 
are  associated  vdth  the  CFSR:  A 
statewide  assessment,  an  on-site  review. 

Annual  Burden  Estimates 


and  a  program  improvement  plan.  The 
purpose  of  the  CFSR  is  to  help  States 
improve  services  and  outcomes  for 
children  and  families. 

Section  471(a)(7)  of  the  Act  and  45 
CFR  1356.71  govern  the  Federal  reviews 
of  State  compliance  with  title  IV-E     • 
eligibility  provisions  at  472(a)  and  (b)  of 
the  Act  as  they  apply  to  children  and 
foster  care  providers.  There  is  one 
information  collection  associated  with 
the  IV-E  eligibility  reviews:  a  program 
improvement  plan. 

Section  471(a)(18)  of  the  Act  and  45 
CFR  1355.38(b)  and  (c)  prohibit  the 
delay  or  denial  of  foster  or  adoptive 
placements  based  on  the  race,  color,  or 
national  origin  of  any  of  the  individuals 
involved.  The  enforcement  provisions 
require  the  completion  of  corrective 
action  plans  when  a  State  is  in  violation 
of  the  Multiethnic  Placement  Act 
(MEPA),  as  amended. 

Respondents:  States. 


Instrument 


1355.33(b)  Statewide  Assessment 

1355.33(c)  On-site  Review  

1355.35(a)  Program  Improvement  Plan  .... 

1 356.71  (i)  Program  Improvement  Plan  

1355.38(b)  and  (c)  Corrective  Action  Plan 

Estimated  Total  Annual  Burden  Hours: 


Number  of 
respondents 


11 

11 

11 

4 

5 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


240 

900 

80 

63 

80 


Total  burden 
^  hours 


2.640 

9,900 

880 

252 

400 


14.072 


Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 
Administration,  Office  of  Information 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
iiiformation  collection.  E-mail  address: 
rsargis@acf.hhs.gov. 


.  OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 


Reduction  Project,  Washington,  DC, 
Attn:  Desk  Officer  for  ACF,  E-mail 
address:  lauren wittenberg@eop.gov. 

Dated:  July  7,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-17742  Filed  7-11-03;  8:45  am] 

BILUNG  COOE  4184-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

R>od  and  Drug  Administration 
[Docket  No.  2003D-0290] 

Compounding  of  Drugs  for  Use  in 
Animais  Compliance  Policy  Guide; 
Availability 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  is  annoimcing  the 
availability  of  a  compliance  policy 
guide  (CPG)  for  FDA  staff  and  industry 
entitled  "Sec.  608.400  -  Compounding 
of  Drugs  for  Use  in  Animals,"  which 
provides  guidance  on  hovf  FDA  intends 
to  address  compounding  of  animal 
drugs. 

DATES:  Submit  written  or  electronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Director,  Division  of  Compliance  Policy 
(HFC-230),  Office  of  Enforcement,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville.  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  request  or 
fax  yoiu-  request  to  301-827-0482. 
Submit  wrritten  comments  on  the  CPG  to 
the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  document. 
FOR  FURTHER  INFORMATION  CONTACT:  Neal 
Bataller,  Center  for  Veterinary  Medicine 
(HFV-230),  Food  and  Drug 
Administration,  7500  Standish  PI.,  rm. 
E441,  Rockville,  MD  20855,  301-827- 
0163,  e-mail:  nbataUe@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  July  3,  1996,  FDA  issued  a  CPG 
section  608.400  "Compounding  of  Drugs 
for  Use  in  Animals,"  which  provided 
guidance  to  FDA's  field  and 
headquarters  staff  with  regard  to  the 
compounding  of  drugs  for  use  in 
animals  by  veterinarians  and 
pharmacists.  It  described  the  factors 
FDA  intended  to  consider  in  exercising 
its  enforcement  discretion  regarding  the 
illegal  compounding  of  drugs  intended 
for  use  in  animals. 

FDA  is  updating  this  CPG  to  ensure 
that  its  enforcement  policy  regarding  the 
compounding  of  drugs  intended  for  use 
in  animals  is  consistent,  to  the  extent 


practicable,  with  its  enforcement  policy 
regarding  the  compoimding  of  drugs 
intended  for  use  in  humans.  FDA  issued 
the  latter  enforcement  policy  entitled 
"Pharmacy  Compounding  Compliance 
Policy  Guide"  that  published  in  the 
Federal  Register  of  June  7,  2002  (67  FR 
39409).  FDA  issued  this  CPG  after  the 
U.S.  Supreme  Court  ruled  that  a 
statutory  provision  governing  the 
compounding  of  drugs  intended  for 
hiunan  use  was  unconstitutional. 
Because  of  that  court  decision,  FDA 
determined  that  it  needed  to  issue 
guidance  to  the  compoimding  industry 
on  what  types  of  compoimding  might  be 
subject  to  enforcement  action  under 
ciurent  law.  The  guidance  was  based  in 
part  on  an  earlier  CPG. 

In  addition  to  ensuring  that  its 
policies  regarding  the  compounding  of 
drugs  intended  for  use  in  humans  and 
animals  are  consistent,  FDA  is  revising 
its  previous  animal  drug  compounding 
CPG  to  ensure  it  is  consistent  with  the 
current  animal  drug  compounding 
regulations,  which  are  codified  at  21 
CFR  part  530. 

n.  Significance  of  Guidance 

This  compliance  policy  guidance  is 
being  issued  as  a  level  1  guidance 
consistent  with  FDA's  good  guidance 
practices  (GGPs)  regulation  in  §  10.115 
(21  CFR  10.115).  It  is  being 
implemented  immediately  without  prior 
public  comment,  imder  §  10.115(g)(2), 
because  of  the  agency's  urgent  need  to 
explain  how,  in  light  of  the  recent  court 
decision  and  revised  policy  regarding 
drugs  for  human  use,  it  intends  to 
exercise  its  enforcement  discretion 
regarding  compounded  drugs  for  animal 
use.  However,  under  GGPs,  FDA 
requests  comments  on  the  guidance  and 
will  revise  the  document,  if  appropriate. 
Comments  will  be  considered  by  the 
agency  in  the  development  of  future 
policy. 

This  compliance  policy  guidance 
represents  the  agency's  ciurent  thinking 
on  the  enforcement  of  the  act  with 
regard  to  drug  products  compoimded  for 
use  in  animals.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statutes  and  regulations. 

m.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  CPG  at  any  time.  Two 
paper  copies  of  any  mailed  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 


docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
CPG  and  received  comments  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and-4  p.m.. 
Monday  through  Friday. 

TV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  copies  of  the  CPG  at  FDA's 
Office  of  Regulatory  Affairs  Web  site  at 
http://www.fda.gov/ora  under 
"Compliance  References."    - 

Dated:  July  8,  2003. 
John  M.  Taylor. 

Associate  Commissioner  for  Regulatory 
Affairs. 

[FR  Doc.  03-17758  Filed  7-11-03;  8:45  am) 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

National  Heart,  Lung,  and  Blood 
Institute;  Proposed  Coliection; 
Comment  Request,  ttie 
Athersoclerosis  Risk  in  Communities 
Study  (ARIC) 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Heart.  Lung,  and  Blood 
histitute  (NHLBI),  the  National 
InsUtutes  of  Health  (NIH)  will  pubUsh 
periodic  summaries  of-proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

Title:  The  Atherosclerosis  Risk  in 
Commimities  Study  (ARIC).  Type  of 
Information  Collection  Request: 
Revision  of  a  currently  approved 
collection  (OMB  No.  0925-0281).  Need 
and  Use  of  Information  Collection:  This 
project  involves  annual  follow-up  by 
telephone  of  participants  in  the  ARIC 
study,  review  of  their  medical  records, 
and  interviews  with  doctors  and  family 
to  identify  disease  occurrence. 
Interviewers  will  contact  doctors  and 
hospitals  to  ascertain  participants' 
cardiovascular  events.  Information 
gathered  will  be  used  to  further  describe 
the  risk  factors,  occmrence  rates,  and 
consequences  of  cardiovascular  disease 
in  middle  aged  and  older  men  and 
women.  Frequency  of  Response:  The 
participants  will  be  contacted  aimually. 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for 
profit;  Small  businesses  or 
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organizations.  Type  of  Respondents: 
Individuals  or  households;  doctors  and 
staff  of  hospitals  and  nursing  homes. 
The  annual  reporting  burden  is  as 
follows:  Estimated  Number  of 
Respondents:  15,113;  Estimated  Number 


of  Responses  per  Respondent:  1.0; 
Average  Burden  Hours  Per  Response: 
0.2479;  and  Estimated  Total  Annual 
Burden  Hours  Requested:  3,746.  The 
annualized  cost  to  respondents  is 
estiamted  at  $41,453,  assuming 

Estimate  of  Annual  Hour  Burden 


respondents  time  at  the  rate  of  $10  per 
hour  and  physician  time  at  the  rate  of 
$75  per  hour.  There  are  no  Capital  Costs 
to  report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 


Type  of  Response 


Participant  Follow-up  

Physician,  hospital,  nursing  home  staff  ^ 
Participant's  next-of-kin'  


Total 


Numt)er  of 
respondents 


14.488 
245 
380 


15,113 


Frequency  of 
response 


1.0 
1.0 
1.0 


1.0 


Average  time  per 
response 


0.2500 
0.2500 
0.1667 


0.2479 


Annual  hour 
burden 


3.622 
61 
63 


3,746 


1  Annual  burden  is  placed  on  doctors,  hospitals,  nursing  homes,  and  respondents  relatives/infomiants  through  requests  for  infomiation  which 
will  hep  in  the  compilation  of  the  number  and  nature  of  new  fatal  and  nonfatal  events.  <^uc5,«  lui  «uvn,wK>n  wnicn 


Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  Uie 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performanace 
of  the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  biurden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  atomated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Dr.  Paul  Sorlie, 
Project  Officer,  National  Institutes  of 
Health,  NHLBI.  6701  Rockledge  Drive, 
MSC  7934.  Bethesda,  MD  20892-7934. 
or  call  non-toll-free  number  (301)  435- 
0456  or  e-mail  your  request,  including 
yom-  address  to:  SorlieP@nhlbi.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  60 
days  of  the  date  of  publication. 

Dated:  July  3.  2003.  , 

Peter  Savage, 

Director.  Division  of  Epidemiology  and 

Clinical  Applications. 

IFR  Doc.  03-17649  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  414(H>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Eye  Instttirte;  Notice  of  Closed 
Meeting 

Piu-sucmt  to  section  10(d)  to  the 
Federal  Advisory-  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conmiercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Empiiasis  Panel,  PEDIG. 

Date:  July  23,  20t)3. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6120 
Executive  Blvd.,  Rockville,  MD  20852 
(Telephone  Conference  Call). 

Con/acf  Person;  Jeanette  M.  Hosseini,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD,  20892,  (301)  451-2020. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health.  HHS) 


Dated:  July  7,  2003.      * 

Anna  SnouHer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17643  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel.  03-78,  Review  of  Rl  3s 

Date:  August  7,  2003. 

Time:  10  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD. 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  (301)  594-2372. 
george_liausch@nih.gov. 
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Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-77,  Review  of  Rl3s 

iJofe;  August  7,  2003. 
Time:  1  p.m.  to  3  p.m. 

I  Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F.  National  Institutes  of 
Health.  Bethesda,  MD  20892,  (301)  594-2372, 
george_hausch@nih.gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Eihphasis  Panel,  03-75,  Review  of  ROls 

Date:  August  20,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372, 
george_hausch@nih.gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-80,  Review  of  Rl3s 

Date;  August  27,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Piace:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD. 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372, 
george_hausch@nih.gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  04-02,  Review  Oral  Health 
Research  Curriculum  Grants. 

Date:  October  16,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant- 
applications. 

P/ace;  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Philip  Washko,  PhD,  DMD, 
Scientific  Review  Administrator,  45  Center 
Drive,  Natcher  Building,  Rm.  4AN44F, 
National  Institutes  of  Health,  Bethesda,  MD 
20892,  (301)  594-2372. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  July  7,  2003. 

Anna  Snoufier. 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17642  Filed  7-11-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Apj)endix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4}  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  materied,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  Conference 
Applications  (Rl3s). 

Date:  August  20,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

■  Place:  NIEHS/National.  Institutes  of  Health. 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  EC-122,  Research  Triangle 
Park,  NC  27709.  (Telephone  Conference 
Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  PO  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  (919)  541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  Conference 
Applications  (Rl3s). 

Dafe:  August  21,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS/National  Institutes  of  Health, 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park,  NC  27709,  (Telephone  Conference 
Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  PO  Box  12233,  MD  EC-30, 
Research  Triangle  Park.  NC  27709.  (919)  541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 


Emphasis  Panel,  Literature  Search  and 
Summary  Report  for  the  Environmental 
Toxicology  Program,  (RFP-NIH-ES-03-16), 

Date:  August  28-29,  2003. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS/National  Institutes  of  Health. 
Building  4401,  East  Campus,  79  T.W. 
Alexander  Drive,  122,  Research  Triangle 
Park.  NC  27709,  (Telephone  Conference 
Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences.  PO  Box  12233,  MD  EC-30, 
Research  Triangle,  Park.  NC  27709,  (919) 
541-0752. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115,  Biometry  and  Risk 
Estimation— Health  Risks  from 
Environmental  Exposures:  93.142,  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 
Training;  93.143,  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894,  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health,  HHS) 

Dated:  )uly  7,  2003. 

La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-17644  Filed  7-11-03;  8:45  am] 
BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
?md  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu«  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Extramural 
Associates  Research  Development  Award. 
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Date:  July  31-August  1,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavihon,  4300  Military  Road,  NW., 
Washington.  DC  20015. 

Contact  Person:  Rita  Anand.  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike,  MSC  7510,  6100  Building, 
Room  5B01,  Bethesda,  MD  20892,  (301)  496- 
1487,  anandi@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children: 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  July  3.  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-17645  Filed  7-11-03;  8:45  am] 

BIUJNG  CODE  414fr-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hsaltti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant, 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Dynamic  Health 
Assessments. 

Dote;  July  31-August  1,  2003. 

Time:  8  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hamilton  Crowne  Plaza.  14th  &  K 
Street,  NW..  Washington,  DC  20005. 

Contact  Person:  Anne  Krey,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review.  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health,  6100  Executive  Blvd.,  Rm.  5E03, 
Bethesda.  MD  20892,  (301)  435-6908. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 

Dated:  July  3,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17646  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Piursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  Bioengineering. 

Date:  July  30,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6100 
Executive  Boulevard,  Rockville,  MD  20582, 
(Telephone  Conference  Call). 

Contact  Person:  Arme  Krey,  Scientific 
Review  Administrator,  Division  of  Scientific 
Review,  National  Institute  of  Child  Health 
and  Human  Development,  National  Institutes 
of  Health.  6100  Executive  Blvd.,  Rm.  5E03, 
Bethesda,  MD  20892,  301-435-6908. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 

Dated:  July  8.  2003. 

LaVeme  Stringfield 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17647  Filed  7-11-03;  8:45  am] 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  vdth  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
AHergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Large  Scale  Antibody  and  T 
Cell  Epitope  Discovery  Program. 

Itafe;  July  30-31,2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street.  NW., 
Washington,  DC  20007. 

Contact  Person:  Roberta  Binker,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  NIAID,  6700B 
Rockledge  Drive,  Rm  2155,  Bethesda.  MD 
20892,  301-496-7966,  rbJ69n@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  July  3,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-17648  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  Methods  and  Devices  for 
Intramuscular  Stimulation  of  Upper 
Airway  and  Swallowing  Muscle  Groups 

AGENCY:  National  histitutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 


404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NflH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
worldwide  license  to  practice  the 
invention  embodied  in:  E-181-2002; 
U.S.  Provisional  Patent  Application  60/ 
413,773  entitled  "Methods  and  Devices 
for  Intramuscular  Stimulation  of  Upper 
Airway  and  Swallowing  Muscle 
Groups,"  to  the  Alfred  Mann 
Foundation,  a  non-profit  organization 
having  a  place  of  business  in  Valencia, 
California.  The  United  States  of  America 
is  an  assignee  to  the  patent  rights  of 
these  inventions. 

The  contemplated  exclusive  license 
may  be  limited  to  the  use  of  the  Albed 
Mann  Foundation  BION®  system  for 
treating  dysphagia  and  dysphonia. 
DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
September  12,  2003  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Michael  A.  Shmilovich,  J.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
histitutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  435- 
5019;  Facsimile:  (301)  402-0220;  e-mail: 
shmilovichm@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  application. 

SUPPLEMENTARY  INFORMATION:  The  patent 
application  covers  devices  and  methods 
for  intramuscular  stimulation 
(stimulation  of  the  geniohyoid, 
mylohyoid,  and  thyrohyoid  muscles)  in 
patients  with  neuromuscular  disorders. 
The  invention  provides  autonomous 
control  of  both  hyolaryngeal  elevations, 
anterior  hyoid  motion  and  opening  of 
the  upper  esophageal  sphincter  for 
swallowing,  vocalization  and  speech. 
Primarily,  the  technology  allows  self- 
stimulation  of  swallowing  and  can 
return  oral  feeding  to  dysphagia 
patients.  Electrodes  are  attached  to  the 
appropriate  musculature  of  the  neck  and 
an  electrode  stimulator  or  subcutaneous 
signal  generator  modulates  electrostatic 
pulses  through  the  electrodes  that  cause 
the  attached  muscles  to  contract 
simulating  natural  swallowing  or 
vocalization  depending  on  placement. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 


Federal  Register /Vol.  68,  No.  134/Monday,  July  14,  2003 /Notices 


41595 


published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  hcense  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
imder  the  Freedom  of  Information  Act; 
5  U.S.C.  552. 

Dated:  July  7,  2003. 
Steven  M.  Fei^guson, 

Acting  Director,  Division  of  Technology 
development  and  Transfer,  Office  of 
Technology  Transfer. 

[FR  Doc.  03-17650  Filed  7-11-^3;  8:45  am] 
BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Healtti 
Services  Administration 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  summary  of 
information  collection  requests  under 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 

The  Family  Treatment  Drug  Court 
Evaluation — New— The  Substance 
Abuse  and  Mental  Health 
Administration's  (SAMHSA)  Center  for 
Substance  Abuse  Treatment  (CSAT)  will 
conduct  an  evaluation  of  Family 
Treatment  Drug  Covuls.  The  Family 
Treatment  Drug  Court  Evaluation  will 
examine  the  effectiveness  of  family 
treatment  drug  courts  in  foiu  settings: 
Suffolk  County,  New  York;  Washoe 
Coimty,  Nevada;  San  Diego  County, 
California;  and  Santa  Clara  County, 
California.  The  study  will  employ  a 
multi-method,  quasi-experimental 
research  design  to  investigate  several 
key  child  wel&re  outcomes  for  family 
treatment  drug  courts  as  compared  to 
traditional  case  processing,  including 
whether  the  time  to  permanency  for 
children  is  different  in  a  family 
treatment  drug  court  program  than  in 
traditional  case  processing. 

In  addition,  the  study  will  investigate 
rates  of  reunification  and  termination  of 
parental  rights;  types,  fi-equency,  and 


length  of  out-of-home  placements;  and 
child  welfare  recidivism.  The  study  will 
investigate  the  key  mediators  of  program 
success,  including  the  effect  of  family 
treatment  drug  courts  on  treatment 
access,  treatment  completion,  parent 
motivation,  and  family  well-being, 
among  other  key  mediators. 

The  project  consists  of  an  outcome 
evaluation  that  includes  administrative 
data  collection  and  client  interviews 
with  a  sample  of  treatment  and 
comparison  participants.  The  target 
population  for  the  family  treatment  drug 
court  consists  of  substance  abusing 
parents  who  have  a  cmxent  child  abuse 
or  neglect  case.  The  outcome  evaluation 
will  document  whether  family  treatment 
drug  courts  are  more  effective  than 
traditional  court  settings  in  decreasing 
the  time  needed  to  reach  permanent 
placements  for  children;  increasing  the 
fi^quency  of  successful  parent-child 
reunifications  and  decreasing  the 
frequency  of  terminations  of  parental 
rights;  decreasing  the  time  chdldren 
spend  in  foster  care;  and  reducing  child 
welfare  recidivism.  An  intent-to-treat 
sampling  model  will  be  used  for  the 
treatment  groups  at  each  site  during  a  2- 
year  recruitment  window.  Comparison 
groups  will  be  recruited  in  two  of  the 
four  sites;  no  comparison  group  will  be 
used  in  San  Diego  and  Santa  Clara 
because  the  counties  have  implemented 
a  system-wide  reform.  Interview  data 
will  be  sought  fi-om  all  persons  included 
in  the  administrative  datasets  in  Suffolk 
and  Washoe  Counties,  and  firom  a 
sample  of  individuals  included  in  the 
San  Diego  and  Santa  Clara  County 
administrative  datasets. 

Interview  participants  will  take  part 
in  a  baseline  interview  within  one 
month  of  their  dispositional  hearing  and 
three  follow-up  interviews.  Follow-up 
One  will  take  place  six  months  later, 
Follow-Up  Two  will  take  place  12 
months  after  baseline,  and  Follow-Up 
Three  will  take  place  18  months  after 
baseline.  The  interview  tool  will  assess 
participants'  perceptions  of  the  services 
they  are  receiving  and  their  interactions 
with  the  court,  treatment,  and  child 
welfare  systems;  their  understanding  of 
what  they  need  to  do  in  order  to  be 
reunified  with  their  children;  and  their 
feeUngs  of  empowerment  and  control 
over  the  process.  Each  interview  will 
last  approximately  one  hour. 
Administrative  data,  including  child 
welfare  and  treatment  data,  will  be 
collected  up  to  24  months  after  baseline 
to  ascertain  the  type,  fi^uency,  and 
timeliness  of  services  received  and  to 
capture  the  crucial  child  welfare 
outcomes  of  interest,  including  the 
timing  and  type  of  permanency  plans 
for  children,  the  length  of  time  cSiildren 
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spend  in  foster  care,  and  subsequent 
involvement  in  the  child  welfare 
system. 


The  following  table  simimarizes 
response  burden  for  this  project.  There 
will  be  fewer  18-month  interviews  due 
to  the  length  of  the  study  recruitment 


window;  only  those  individuals  who 
enter  the  study  in  the  first  half  of  the 
recruitment  window  will  have  the  full 
18-month  follow-up. 


Instrument 


Initial  telephone  contact  .... 

Baseline  , 

6-month  follow-up  , 

12-month  follow-up  

18-month  follow-up  

3-month  tracking  call  

9-month  tracking  call  

15-month  tracking  call  

Quality  assurance  calls 

Total 

3  Year  annual  average 


Number  of 
respondents 


596 
596 
596 
596 
447 
596 
596 
447 
110 


596 


596 


Responses 

per 
respondent 


Burden  per  re- 
sponse (hrs) 


0.17 

1.5 

1 

1 

1 

0.08 

0.08 

0.06 

0.17 


Total  burden 
hours 


101 

894 

596 

596 

447 

48 

48 

36 

19 


2,785 


928 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Allison  Herron  Eydt,  Human  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  due  to  potential 
delays  in  OMB's  receipt  and  processing 
of  mail  sent  through  the  U.S.  Postal 
Service,  respondents  are  encoiu-aged  to 
submit  comments  by  fax  to:  202-395- 
6974. 

Dated:  July  7,  2003. 
Anna  Marsh, 

Acting  Executive  Officer,  SAMHSA. 
(FR  Doc.  03-17698  Filed  7-11-03;  8r45  am] 
BILUNG  CODE  41B2-2D-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15570] 

Chemical  Transportation  Advisory 
Committee;  Vacancies 

AGENCY:  Coast  Guard,  DHS. 
ACnON:  Request  for  applications. 


SUMMARY:  The  Coast  Guard  is  seeking 
applications  for  appointment  to 
membership  on  the  Chemical 
Transportation  Advisory  Committee 
(CTAC).  CTAC  provides  advice  and 
makes  recommendations  to  the  Coast 
Guard  on  matters  relating  to  the  safe  and 
secure  transportation  and  handling  of 
hazardous  materials  in  bulk  on  U.S. -flag 
vessels  in  U.S.  ports  and  waterways. 


DATES:  Application  forms  should  reach 
the  Coast  Guard  on  or  before  October  31, 
2003. 

ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard,  2100  Second  Street  SW.. 
Washington,  DC  20593-0001;  by  calling 
(202)  267-1217/0081;  or  by  faxing  (202) 
267-4570.  Submit  application  forms  to 
the  same  address.  This  notice  and  the 
application  form  are  available  on  the 
Internet  at  http://dms.dot.gov  in  docket 
USCG-2003-15570.  The  application 
form  is  also  available  at  http:// 
www.  uscg.mil/hq/g-m/advisory/ctac/ 
ctac.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Robert  J.  Hennessy, 
Executive  Director  of  CTAC,  or  Ms.  Sara 
S.  Ju,  Assistant  to  the  Executive 
Director,  telephone  (202)  267-1217/ 
0081,  fax  (202)  267^570. 

SUPPLEMENTARY  INFORMATION:  The 
Chemical  Transportation  Advisory 
Committee  (CTAC)  is  a  Federal  advisory 
committee  constituted  under  5  U.S.C. 
App.  2  (Pub.  L.  92-463.  86  Stat.  770).  It 
provides  advice  and  makes 
recommendations  to  the  Commandant 
through  the  Assistant  Commandant  for 
Marine  Safety,  Security  and 
Environmental  Protection  on  matters 
relating  to  the  safe  and  secure 
transportation  and  handling  of 
hazardous  materials  in  bulk  on  U.S.-flag 
vessels  in  U.S.  ports  and  waterways. 
The  advice  and  recommendations  of 
CTAC  also  assist  the  U.S.  Coast  Guard 
in  formulating  the  position  of  the 
United  States  on  hazardous  material 
transportation  issues  prior  to  meetings 
of  the  International  Maritime 
Orgaiiization.  t 


CTAC  meets  at  least  once  a  year  at 
Coast  Guard  Headquarters  in 
Washington,  DC.  It  may  meet  more  often 
than  once  a  year  as  necessary.  CTAC's 
subcommittees  and  working  groups  may 
meet  to  perform  specific  assignments  as 
required. 

We  will  consider  applications 
received  in  response  to  this  notice  for 
eight  positions  that  expire  in  December 
2003.  Applications  should  reach  us  by 
October  31.  2003,  but  we  will  consider 
applications  received  later  if  they  arrive 
before  we  make  oiu-  recommendations  to 
the  Secretary  of  Homeland  Security.  To 
be  eligible,  applicants  should  have 
experience  in  chemical  manufacturing, 
vessel  design  ^d  construction,  marine 
transportation  of  chemicals, 
occupational  safety  and  health,  or 
marine  environmental  protection  issues 
associated  with  chemical  transportation. 
Each  member  serves  for  a  term  of  3 
years.  Some  members  may  serve 
consecutive  terms.  All  members  serve  at 
their  own  expense,  and  receive  no 
salary,  reimbursement  of  travel 
expenses,  or  other  compensation  from 
the  Federal  Govenmient. 

In  support  of  the  policy  of  the 
Department  of  Homeland  Security  on 
gender  and  ethnic  diversity,  the  Coast 
Guard  encourages  applications  from 
qualified  women  and  members  of 
minority  groups. 

Dated:  July  8,  2003. 
Joseph  J.  Angelo,  ' 

Director  of  Standards,  Marine  Safety,  Security 

and  Environmental  Protection. 

[FRDoc.  03-17725  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  491&-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Distribution  of  Continued  Dumping 
and  Subsidy  Offset  to  Affected 
Domestic  Producers 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Notice  of  intent  to  distribute 
offset  for  Fiscal  Year  2003. 
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SUMMARY:  Pursuant  to  the  Continued 
Dumping  and  Subsidy  Offset  Act  of 
2000,  this  document  is  Customs  and 
Border  Protection's  (CBP)  notice  of 
intention  to  distribute  assessed 
antidumping  or  coimtervailing  duties 
(known  as  the  continued  dumping  and 
subsidy  offset)  for  Fiscal  Year  2003  in 
connection  with  antidxmiping  duty 
orders  or  findings  or  coimtervailing 
duty  orders.  This  document  sets  forth 
the  list  of  individual  antidumping  duty 
orders  or  findings  and  countervailing 
duty  orders,  together  with  the  affected 
domestic  producers  associated  with 
each  order  or  finding  who  are 
potentially  eligible  to  receive  a 
distribution.  This  docmnent  also 
provides  the  instructions  for  affected 
domestic  producers  to  file  written 
certifications  to  claim  a  distribution  in 
relation  to  the  listed  orders  or  findings. 
DATES:  Written  certifications  to  obtain  a 
continued  dumping  and  subsidy  offset 
under  a  particular  order  or  finding  must 
be  received  by  September  12.  2003. 
ADDRESSES:  Written  certifications 
should  be  addressed  to:  Assistant 
Commissioner.  Office  of  Regulations 
and  Rulings.  U.S.  Bureau  of  Customs 
and  Border  Protection.  1300 
Pennsylvania  Avenue.  NW.. 
Washington,  DC  20229  (Attention:  Ada 
Loo). 

FOR  FURTHER  INFORMATION  CONTACT:  Ada 

Loo,  Office  of  Regulations  and  Rulings, 

(202-572-8869)  or  UToya  Burley, 

Office  of  Regulations  and  Rulings,  (202- 

572-8793). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Continued  Dumping  and  Subsidy 
Offset  Act  of  2000  (ACDSOA)  was 
enacted  on  October  28.  2000,  as  part  of 
the  Agricultiu^,  Riual  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act, 
2001  ("Act").  The  provisions  of  the 
CDSOA  are  contained  in  Title  X 
(sections  1001-1003)  of  the  Act. 

The  CDSOA,  in  section  1003  of  the 
Act,  amended  Title  VII  of  the  Tariff  Act 
of  1930.  by  adding  a  new  section  754 


(codified  at  19  U.S.C.  1675c)  in  order  to 
provide  that  assessed  duties  received 
pursuant  to  a  coimtervailing  duty  order, 
an  antidumping  duty  order,  or  an 
antidumping  duty  finding  under  the 
Antidumping  Act  of  1921,  must  be 
distributed  to  affected  domestic 
producers  for  certain  qualifying 
expenditures  that  these  producers  incur 
after  the  issuance  of  such  an  order  or 
finding.  The  term  "affected  domestic 
producer"  means  any  manufacturer, 
producer,  farmer,  rancher  or  worker 
representative  (including  associations  of 
such  persons)  that — 

(A)  Was  a  petitioner  or  interested 
party  in  support  of  a  petition  with 
respect  to  which  an  antidumping  order, 
a  finding  under  the  Antidumping  Act  of 
1921,  or  a  countervailing  duty  order  has 
been  entered,  and 

(B)  Remains  in  operation. 

The  distribution  that  these  parties 
may  receive  is  known  as  the  continued 
dumping  and  subsidy  offset. 

List  of  Orders  or  Findings  and  Affected 
Domestic  Producers 

It  is  the  responsibility  of  the  U.S. 
International  Trade  Commission 
(USrrC)  to  ascertain  and  timely  forward 
to  the  Bureau  of  Customs  and  Border 
Protection  (CBP)  a  Ust  of  the  affected 
domestic  producers  that  are  potentially 
eligible  to  receive  an  offset  in 
connection  with  an  order  or  finding. 

To  this  end,  it  is  noted  that  the  USITC 
has  supplied  CBP  with  the  list  of 
individual  antidumping  and 
countervailing  duty  cases,  and  the 
affected  domestic  producers  associated 
vdth  each  case  that  are  potentially 
eligible  to  receive  an  offset.  This  list 
appears  at  the  end  of  this  document. 

CBP  Regulations  Implementing  the 
CDSOA 

It  is  noted  that  CBP  published  a  final 
rule  in  the  Federal  Register.  (66  FR 
48546)  on  September  21,  2001,  as  T.D. 
01-68,  which  was  effective  as  of  that 
date,  in  order  to  implement  the  CDSOA. 
The  final  rule  added  a  new  subpart  F  to 
part  159  of  the  CBP  Regulations  (19  CFR 
part  159,  subpart  F  (§§  159.61-159.64)). 

Notice  of  Intent  To  Distribute  OfiGset 

This  document  announces  that  CBP 
intends  to  distribute  to  affected 
domestic  producers  the  assessed 
antidumping  or  countervailing  duties 
that  are  available  for  distribution  in 
Fiscal  Year  2003  in  connection  with 
those  antidumping  duty  orders  or 
findings  or  countervailing  duty  orders 
that  are  listed  in  this  document.  Section 
159.62(a),  Customs  Regulations  (19  CFR 
159.62(a)),  provides  that  CBP  will 
publish  such  a  notice  of  intention  to 


distribute  assessed  duties  at  least  90 
days  before  the  end  of  a  fiscal  year. 

Certifications;  Submission  and  Content 

To  obtain  a  distribution  of  the  offset 
under  a  given  order  or  finding,  aa 
affected  domestic  producer  must  submit 
a  certification  to  CBP,  in  triplicate, 
indicating  that  the  producer  desires  to 
receive  a  distribution. 

As  required  by  §  159.62(b),  Customs 
Regulations  (19  CFR  159.62(b)).  this  ' 
notice  provides  the  case  name  and 
number  of  the  order  or  finding 
concerned,  as  well  as  the  specific 
instructions  for  filing  a  certification 
under  §  159.63  to.  claim  a  distribution. 
However,  although  §  159.62(b)  also 
provides  that  the  dollar  amounts  subject 
to  distribution  that  were  contained  in 
the  Special  Account  for  each  listed 
order  or  finding  as  of  July  1,  2003, 
would  appear  in  this  notice,  because 
these  dollar  amounts  were  not  available 
in  time  for  inclusion  in  this  publication, 
these  preliminary  amounts  will  instead 
be  posted  shortly  on  the  CBP  website 
{www.cbp.gov),  for  purposes  of  enabling 
affected  domestic  producers  to 
determine  whether  it  would  be 
worthwhile  to  file  a  certification  in  a 
given  case.  The  final  amounts  available 
for  disbursement  may  differ  from  the 
preliminary  amounts. 

A  successor  to  a  company  appearing 
on  the  list  of  affected  domestic 
producers  in  this  notice,  or  a  member  . 
company  of  an  association  that  appears 
on  the  list  of  affected  domestic 
producers  in  this  notice,  where  the 
member  company  does  not  appear  on 
the  list,  should  also  consult 
§  159.61(b)(l)(i)  or  159.61(b)(l)(ii), 
Customs  Regulations,  respectively  (19 
CFR  159.61(b)(l)(i)  or  159.61(b)(l)(ii)). 
concerning  whether  and,  ff  so,  the 
additional  procedures  under  which 
such  party  may  file  a  certification  to 
claim  an  offset. 

Specifically,  to  obtain  a  distribution 
of  the  offset  under  a  given  order  or 
finding,  each  affected  domestic 
producer  must  timely  submit  a 
certification,  in  triplicate,  to  the 
Assistant  Commissioner,  Office  of 
Regulations  and  Rulings,  Headquarters, 
containing  the  required  information 
detailed  below  as  to  the  eligibility  of  the 
producer  to  receive  the  requested 
distribution  and  the  total  amount  of  the 
distribution  that  the  producer  is 
claiming.  The  certification  must 
enumerate  the  quaUfying  expenditures 
incurred-by  the  domestic  producer  since 
the  issuance  of  an  order  or  finding  and 
it  must  demonstrate  that  the  domestic 
producer  is  eligible  to  receive  a 
distribution  as  an  affected  domestic 
producer. 
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As  provided  in  §  159.63(b),  Customs 
Regulations  (19  CFR  159.63(b)). 
certifications  to  obtain  a  distribution  of 
an  offset  must  be  received  by  CBP  no 
later  than  60  days  after  the  date  of 
publication  of  the  notice  of  intent  in  the 
Federal  Register. 

While  there  is  no  established  format 
for  a  certification,  the  certification  must 
contain  the  following  information: 

1.  The  date  of  this  Federal  Register 
notice; 

2.  The  Commerce  case  number; 

3.  The  case  name  (Product/coimtry); 

4.  The  name  of  the  domestic  producer 
and  any  name  qualifier,  if  applicable 
(for  example,  any  other  name  under 
which  the  domestic  producer  does , 
business  or  is  also  known); 

5.  The  address  of  the  domestic 
producer  (if  a  post  office  box,  the 
secondary  street  address  must  also 
appear),  including,  if  applicable,  a 
specific  room  number  or  department; 

6.  The  Internal  Revenue  Service  (IRS) 
number  (with  suffix)  of  the  domestic 
producer,  employer  identification 
niunber,  or  social  security  number,  as 
applicable; 

7.  The  specific  business  organization 
of  the  domestic  producer  (corporation, 
partnership,  sole  proprietorship); 

8.  The  name(s)  of  any  individual(s) 
designated  by  the  domestic  producer  as 
the  contact  person(s)  concerning  the 
certification,  together  with  the  phone 
number(s)  and/or  facsimile  transmission 
number(s)  and  electronic  mail  (email) 
address(es)  for  the  person(s); 

9.  The  total  dollar  amoxmt  claimed; 

10.  The  dollar  amount  claimed  by 
category,  as  described  in  the  section 
below  entided  "Amount  Claimed  for 
Distribution"; 

11.  A  statement  of  eligibility,  as 
described  in  the  section  below  entitled 
"Eligibility  To  Receive  Distribution"; 
and 

12.  A  signature  by  a  corporate  officer 
legally  authorized  to  bind  the  producer. 

Qualifying  Expenditures  Which  May  Be 
Claimed  for  Distribution 

Qualifying  expenditiues  which  may 
be  offset  by  a  distribution  of  assessed 
antidumping  and  countervailing  duties 
encompass  those  expenditiues  that  are 
incurred  after  the  issuance  of  an 
antidumping  duty  order  or  finding  or  a 
countervailing  duty  order,  and  prior  to 
its  termination,  provided  that  such 
expenditures  fall  within  any  of  the 
following  categories:  (1)  Manufacturing 
facilities;  (2)  Equipment;  (3)  Research 
and  development;  (4)  Persormel 
training;  (5)  Acquisition  of  technology; 
(6)  Health  care  benefits  for  employees 
paid  for  by  the  employer;  (7)  Pension 
benefits  for  employees  paid  for  by  the 


employer;  (8)  Environmental 
equipment,  training,  or  technology;  (9) 
Acquisition  of  raw  materials  and  other 
inputs;  and  (10)  Working  capital  or 
other  funds  needed  to  maintain 
production. 

Amount  Claimed  for  Distribution 

In  calculating  the  amount  of  the 
distribution  being  claimed  as  an  offset, 
the  certification  must  enumerate  the 
following:  (1)  The  total  amount  of  any 
qualifying  expenditures  currently  and 
previously  certified  by  the  domestic 
producer,  and  the  amoimt  certified  by 
category;  (2)  The  total  amoimt  of  those 
expenditures  which  have  been  the 
subject  of  any  prior  distribution  under 
19  U.S.C.  1675c;  and  (3)  The  net  amount 
for  new  and  remaining  qualifying 
expenditures  being  claimed  in  the 
current  certification  (the  total  amoiwt 
currently  and  previously  certified  as 
noted  in  item  "(1)"  above  minus  the 
total  amount  that  was  the  subject  of  any 
prior  distribution  as  noted  in  item  "(2)" 
above)  (§  159.63(b)(2)(i)-(b)(2)(iii). 
Customs  Regulations  (19  CFR 
159.63(b)(2)(i)-(b)(2)(iii))).  Total 
amounts  disbursed  by  CBP  imder  the 
CDSOA  for  Fiscal  Year  2001  and  2002 
are  available  on  the  CBP  website. 

Additionally,  these  qualifying 
expenditures  must  be  related  to  the 
production  of  the  same  product  that  is 
the  subject  of  the  order  or  finding,  with 
the  exception  of  expenses  incurred  by 
associations  which  must  relate  to  a 
specific  case  (§  159.61(c).  Customs 
Regulations  (19  CFR  159.61(c))). 

Eligibility  To  Receive  Distribution 

As  noted,  the  certification  must 
contain  a  statement  that  the  domestic 
producer  desires  to  receive  a 
distribution  and  is  eligible  to  receive  the 
distribution  as  an  affected  domestic 
producer.  Also,  the  domestic  producer 
must  affirm  that  the  net  amount 
certified  for  distribution  does  not 
encompass  any  qualifying  for 
expenditures  which  distribution  has 
previously  been  made  (§  159.63(b)(3)(i), 
Customs  Regulations  (19  CFR 
159.63(b)(3)(i))). 

Fiuthermore,  where  a  party  is  listed 
as  an  affected  domestic  producer  on 
more  than  one  order  or  finding  covering 
the  same  product  and  files  a  separate 
certification  for  each  order  or  finding 
using  the  same  qualifying  expenditures 
as  the  basis  for  distribution  in  each  case, 
each  certification  must  list  all  the  other 
orders  or  findings  where  the  producer  is 
claiming  the  same  qualifying 
expenditures  (§  159.63(b)(3)(ii),  Customs 
Regulations  (19  CFR  159.63(b)(3)(ii))). 

Moreover,  as  required  by  19  U.S.C. 
1675c(b)(l)  and  §  159.63(b)(3)(iii), 


Customs  Regulations  (19  CFR 
159.63(b)(3)(iii)),  the  statement  must 
include  information  as  to  whether  the 
domestic  producer  remains  in  operation 
and  continues  to  produce  the  product 
covered  by  the  particular  order  or 
finding  under  which  the  distribution  is 
sought.  If  a  domestic  producer  is  no 
longer  in  operation,  or  no  longer 
produces  the  product  covered  by  the 
order  or  finding,  the  producer  would 
not  be  considered  an  affected  domestic 
producer  entitled  to  receive  a 
distribution. 

In  addition,  as  required  by  19  U.S.C. 
1675c(b)(5)  and  §  159.63(b)(3)(iii),  the 
domestic  producer  must  state  whether  it 
has  been  acquired  by  a  company  or 
business  that  is  related  to  a  company 
that  opposed  the  antidumping  or 
countervailing  duty  investigation  that 
resulted  in  the  order  or  finding  under 
which  the  distribution  is  sought.  If  a 
domestic  producer  has  been  so 
acquired,  the  producer  would  again  not 
be  considered  an  affected  domestic 
producer  entitled  to  receive  a 
distribution. 

The  certification  must  be  executed 
and  dated  by  a  party  legally  authorized 
to  bind  the  domestic  producer  and  it 
must  state  that  the  information 
contained  in  the  certification  is  true  and 
accurate  to  the  best  of  the  certifier's 
knowledge  and  belief  under  penalty  of 
law,  and  that  the  domestic  producer  has 
records  to  support  the  qualifying 
expenditiues  being  claimed  (see  section 
below  entitled  "Verification  of 
Certification"). 

Review  and  Correction  of  Certification 

A  certification  that  is  submitted  in 
response  to  this  notice  of  distribution 
may  be  reviewed  before  acceptance  to 
ensure  that  all  informational 
requirements  are  complied  with  and 
that  any  amounts  set  forth  in  the 
certification  for  qualifying  expenditures, 
including  the  amount  claimed  for 
distribution,  appear  to  be  correct.  A 
certification  that  is  found  to  be 
materially  incorrect  or  incomplete  will 
be  returned  to  the  domestic  producer,  as 
provided  in  §  159.63(c),  Customs 
Regulations  (19  CFR  159.63(c)).  It  is  the 
sole  responsibility  of  the  domestic 
producer  to  ensure  that  the  certification 
is  correct,  complete  and  satisfactory  so 
as  to  demonstrate  the  entitlement  of  the 
domestic  producer  to  the  distribution 
requested.  Failiu^  to  ensure  that  the 
certification  is  correct,  complete  and 
satisfactory  will  result  in  the  domestic 
producer  not  receiving  a  distribution. 

Verification  of  Certification 

Certifications  are  subject  to  CBP's 
verification.  Because  of  this,  parties  are 
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required  to  maintain  records  supporting 
their  claims  for  a  period  of  three  years 
after  the  filing  of  die  certification  (see 
§  159.63(d),  Customs  Regulations  (19 
CFR  159.63(d))).  The  records  must  be 
those  that  are  normally  kept  in  the 
ordinary  course  of  business;  these 
records  must  support  each  qualifying 
expenditure  enumerated  in  the 
certification;  and  they  must  support 
how  the  qualifying  expenditiu-es  are 
determined  to  be  related  to  the 
production  of  the  product  covered  by 
the  order  or  finding. 

Disclosure  of  Information  in 
Certifications;  Acceptance  by  Producer 

The  name  of  the  affected  domestic 
producer,  the  total  dollar  emiount 
claimed  by  that  party  on  the 
certification,  as  well  as  the  total  dollar 
amoimt  that  CBP  actually  disburses  to 
that  company  as  an  offset,  will  be 
available  for  disclosiue  to  the  public,  as 
specified  in  §  159.63(e),  Customs 
Regulations  (19  CFR  159.63(e)).  To  this 
extent,  the  submission  of  the 
certification  is  construed  as  an 


understanding  and  acceptance  on  the 
part  of  the  domestic  producer  that  this 
information  will  be  disclosed  to  the 
public.  Alternatively,  a  statement  in  a 
certification  that  this  information  is 
proprietary  and  exempt  fi'om  disclosure 
will  result  in  CBP's  rejection  of  the 
certification. 

List  of  Orders  or  Findings  and  Related 
Domestic  Producers 

The  list  of  individual  antidumping 
duty  orders  or  findings  and 
coimtervailing  duty  orders  is  set  forth 
below,  together  with  the  affected 
domestic  producers  associated  with 
each  order  or  finding  that  are  potentially 
eligible  to  receive  an  offset. 

Note:  On  April  8,  2003,  the  U.S.  Court  of 
International  Trade  (CIT)  issued  a  decision 
concerning  a  successor  company  claim  for  a 
distribution  under  the  Continued  Dumping 
and  Subsidy  Offset  Act  of  2000  (CDSOA).  19 
U.S.C.  1675c.  Candle  Corporation  of  America 
and  BIyth,  Inc.  v.  United  States,  No.  02- 
00751  Slip  Op.  03-40  (Ct.  Infl  Trade  Apr.  8, 
2003),  appeal  docketed.  No.  03-1348  (Fed. 
Cir.  April  28,  2003).  The  CIT  found  that  the 
Candle  Corporation  of  America  (CCA) 


response  to  a  1986  ITC  questionnaire  "clearly 
indicates  that  CCA  did  not  support  the 
petition."  Slip  Op  at  13.  The  CIT  reasoned 
that,  although  19  CFR  159.61(b)(l)(i)  permits 
a  "successor  company"  to  file  a  certification 
to  claim  an  offset  on  behalf  of  its  predecessor, 
the  "eligibility  for  certification  under  the 
regulation  is  subject  to  the  limitations 
imposed  by  19  U.S.C.  1675c,  which  requires 
that  a  claimant  (1)  have  [petitioned)  or 
supported  the  petition,  and  (2)  remain  in 
operation."  Consequently,  the  CIT  held  that 
it  was  not  arbitrary,  capricious,  an  abuse  of 
discretion  or  otherwise  contrary  to  law  for 
Customs  (which  is  now  CBP)  to  deny  CCA's 
claim. 

An  appeal  to  the  Federal  Circuit  has 
been  filed.  A  final  decision  may  affect 
future  distributions.  Assuming  an 
appeal  remains  pending,  CBP  may 
evaluate  whether  interim  adjustments  to 
futtu^  distributions  would  be  prudent. 
CBP  will  notify  the  public  of  any  such 
adjustments  through  a  futiue  Federal 
Register  notice.  - 

Dated:  July  7,  2003. 

Larry  L.  Burton, 

Acting  Assistant  Commissioner,  Office  of 
Regulations  and  Rulings. 


Commerce  case 
No. 


A-58&-028 


Commissi6n 
case  No. 


AA1921-111 


A-^1-040 


A-588-041 


A-588-046 


A-122-047 


A-588-056 


A-475-059 


A-588-068 


Product/country 


Roller  chain/Japan 


Petitioners/supporters 


AA1921-114 


AA1921-115 


AA1921-129 


AA1921-127 


AA1921-162 


AA1921-167 


AA1921-188 


C-406-046 


104-TAA-7 


Stainless  steel  plate/Sweden 


Synthetic  methionine/Japan 


Polychloroprene  rubber/Japan 


Elemental  sulphur/Canada 


Melamine/Japan 


American  Chain  Association 

Acme  Chain  Division,  North  American  Rockwell 

Atlas  Chain  &  Precision  Products 

Diamond  Chain 

Link-Belt  Chain  Division,  FMC 

Morse  Chain  Division,  Borg  Warner 

Rex  Chainbelt 


Jessop  Steel 


Monsanto 


E.I.  du  Pont  de  Nemours 


Duval 


Melamine  Che(nical 


Pressure-sensitive  plastic  tape/Italy 


Prestressed  concrete  steel  wire  strand/Japan 


Sugar/EU 


Minnesota  Mining  &  Manufacturing 


American  Spring  Wire 
Armco  Steel 
Bethlehem  Steel 
CF&I  Steel 
Florida  Wire  &  CaUe 


No  petition  at  the  Commission;  Comnr>erce  Service 

list  Identifies: 
U.S.  Beet  Sugar  Association 
Florida  Sugar  Marketing  and  Terminal  Association 
American  Sugar  Cane  League 
American  Sugarbeet  Growers  Associaton 
Fkirida  Sugar  Cane  League 
Rio  Grande  Valley  Sugar  Growers  Association 
Michigan  Sugar 
Amstar  Sugar 

Sugar  Cane  Growers  Cooperative  of  Fk>rida 
Alexander  &  Baldwin  . 
Michigan  Farm  Bureau 
H&R  Brokerage 
Talisman  Sugar 
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Commerce  case 
No. 


A-423-077 


A-^27-078 


A-428-082 


A-1 22-085 


A-427-098 


A-427-001 


A-570-007 


A-570-101 


C-357-004 


A-357-007 


A-469-007 


A-570-001 


A-570-002 


C-533-063 


A-1 22-503 


Commission 
case  No. 


.AA1921-199 


AA1921-198 


AA1 921-200 


731-TA-3 


731-TA-25 


731-TA-44 


731-TA-149 


731-TA-101 


701-TA-A 


731-TA-157 


731-TA-126 


731-TA-125 


731-TA-130 


303-TA-13 


731-TA-263 


Product/country 


Sugar/Belgium 


Sugar/France 


Sugar/Gemiany 


Sugar  and  symps/Canada 


Anhydrous'sodium  metasiiicate/France 


Sorbitol/France 


Barium  chloride/China 


Greige  polyester  cotton  printclofh/China 


Cartx)n  steel  wire  rod/Argentina 


Cart)on  steel  wire  rod/Argentina 


Potassium  permanganate/Spain 


Potassium  permanganate/China 


Chloropicrin/China 


Iron  metal  castings/India 


Iron  construction  castings/Canada. 


Petitioners/supporters 


American  Farm  Bureau  Federation 

Leach  Farms 

A.J.  Yates 

Hawaiian  Agricultural  Research  Center 

United  States  Beet  Sugar  Association 

United  States  Cane  Sugar  Refiners'  Association 


Florida  Sugar  Marketing  and  Terminal  Association 


Florida  Sugar  Marketing  and  Terminal  Association 


Florida  Sugar  Marketing  and  Terminal  Association 


Amstar  Sugar 


PQ 


Lonza 
Pfizer 


Chemical  Products 


Alice  Manufacturing 
Clinton  Mills 
Oan  River 
Greenwood  Mills 
Hamrick  Mills 
M.  Lowenstein 
Mayfair  Mills 
Mount  Vemon  Mills 


Atlantic  Steel 
Continental  Steel 
Georgetown  Steel 
North  Star  Steel 
Raritan  River  Steel 


Atlantic  Steel 
Continental  Steel 
Georgetown  Steel 
North  Star  Steel 
Raritan  River  Steel 


Carus  Chemical 


Cams  Chemk^l 


LCP  Chemicals  &  Plastics 
Niklor  Chemk:al 


Campbell  Foundry 

Le  Baron  Foundry 

Municipal  Castings 

Neenah  Foundry 

Pinkerton  Foundry 

U.S.  Foundry  &  Manufacturing 

Vulcan  Foundry 


Alhambra  Foundry 
Allegheny  Foundry 
Bingham  &  Taylor 
Campbell  Foundry 
Chariotte  Pipe  &  Foundry 
Deeter  Foundry 
East  Jordan  Foundry 
Le  Baron  Foundry 
Munk:ipal  Castings 
Neenah  Foundry 
Opelika  Foundry 
Pinkerton  Foundry 
Tyler  Pipe 
U.S.  Foundry  &  Manufacturing 
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Commerce  case 
No. 


A-351-503 


A-570-502 


Commission 
case  No. 


731-TA-262 


731-TA-265 


Product/country  . 


Iron  construction  castings/Brazil 


Iron  construction  castings/China 


C-351-504 


A-351-605 


A-570-825 


C-1 22-404 


A-357-405 


A-570-501 


701-TA-249 


731-TA-326 


731-TA-653 


701-TA-224 


731-TA-208 


731-TA-244 


Heavy  iron  construction  castings/Brazil 


Frozen  concentrated  orange  juice/Brazil 


Sebacic  acid/China 


Live  swine/Canada 


Petitioners/supporters 


Vulcan  Foundry 


Alhambra  Foundry 
Allegheny  Foundry  , 
Bingham  &  Taylor 
Campbell  Foundry 
Charlotte  Pipe  &  Foundry 
Deeter  Fouridry 
East  Jordan  Foundry 
Le  Baron  Foundry 
Municipal  Castings 
Neenah  Foundry 
Opelika  Foundry 
Pinkerton  Foundry 
Tyler  Pipe 

U.S.  Foundry  &  Manufacturing 
Vulcan  Foundry 


Alhambra  Foundry 
Allegheny  Foundry 
Bingham  &  Taytor 
Campbell  Foundry 
Charlotte  Pipe  &  Foundry 
Deeter  Foutidry 
East  Jordan  Foundry 
Le  Baron  Foundry 
Municipal  Castings 
Neenah  Fouridry 
Opelika  Foundry 
Pinkerton  Foundry 
Tyler  Pipe 

U.S.  Foundry  &  Manufacturing 
Vulcan  Fourvdry 


Barbed  wire  and  barbless  wire  strand/Argentina 


Natural  bristle  paint  bmshes/China 


Alhambra  Foundry 
Allegheny  FourKtry 
Bingham  &  Taytor 
Campbell  Foundry 
Chariotte  Pipe  &  Foundry 
Deeter  Foundry 
East  Jordan  Foundry 
Le  Baron  Foundry 
Munkapal  Castings 
Neenah  Foundry 
OpeKka  Foundry 
Pinkerton  Foundry 
Tyler  Pipe 

U.S.  Foundry  &  Manufacturing 
Vulcan  Foundry 


Alcoma  Packing 

B&W  Canning 

Berry  Citrus  Products 

Caulkins  Indiantown  Citrus 

Citrus  Belle 

Citrus  World 

Florida  Citrus  Mutual 


Union  Camp 


National  Pork  Producers  Council 
Wilson  Foods 


CF&I  Steel 
Davis  Walker 
Forbes  Steel  &  Wire 
Oklahoma  Steel  Wire 


Baltimore  Brush 

Bestt  Liebco 

Elder  &  Jenks 

EZ  Paintr 

H&G  Industries 

Joseph  Lieberman  &  Sons 
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Commerce  case 
No. 


A-570-003 


Commission 
case  No. 


731-TA-103 


C-535-001 


C-333-401 


A-538-602 


701-TA-202 


701-TA-E 


731-TA-514 


Ar570-504 


731-TA-282 


A-588-045 


A-201-806 


AA1921-124 


731-TA-547 


A-580-611 


731-TA-546 


A-351-505 


A-58(>-507 


A-583-507 


731-TA-278 


731-TA-279 


731-TA-280 


Product/country 


Cotton  shop  towels/China 


Cotton  shop  towels/Pakistan 


Cotton  shop  towels/Peru 


Cotton  shop  towels/Bangladesh 


Petroleum  wax  candles/China 


Steel  wire  rope/Japan 


Cartwn  steel  wire  rope/Mexico 


Cart)on  steel  wire  rope/Korea 


Malleable  cast  iron  pipe  fittings/Brazil 


Malleable  cast  iron  pipe  fittings/Korea 


Malleable  cast  iron  pipe  fittings/Taiwan 


Petitioners/supporters 


Purdy 

Rubberset 

Thomas  Paint  Applicators 

Wooster  Brush 


Milliken 

Texel  Industries 

Wlkit 


Milliken 


No  case  at  the  Commission;  Commerce  servtee  list 

identifies: 
Ourafab 

KleenTex  Industries 
Pavis  &  Harcourt 
Lewis  Eckert  Robb 
Milliken 


Milliken 


The  A.I.  Root  Company 
Candle  Artisans,  Inc. 
CandleLite 
Cathedral  Candle 
Colonial  Candle  of  Cape  Cod 
General  Wax  &  Candle 
Lenox  Candles 
LumiLite  Candle 
MeuchKreuzer  Candle 
National  Candle  Association 
Will  &  Baumer 
WNS 


AMSTED  Industries 


Bridon  American 
Macwhyte 
Paulsen  Wire  Rope 
The  Rochester  Corporation 
Williamsport 
Wire-rope  Worits 

Wire  Rope  Corporation  of  America 
United  Automobile,  Aerospace  and  Agricultural  Im- 
plement Woricers  (Local  960) 


Bridon  American 
Macwhyte 
Paulsen  Wire  Rope 
The  Rochester  Corporation 
Williamsport 
Wire-rope  Wori<s 

Wire  Rope  Corporation  of  America 
United  Automobile,  Aerospace  and  Agricultural  Im- 
plement Wori<ers  (Local  960) 


Stanley  G.  Flagg 

Grinnell 

Stockham  Valves  &  Fittings 

U-Brand 

Ward  Manufacturing 


Stanley  G.  Flagg 

Grinnell 

Stockham  Valves  &  Fittings 

U-Brand 

Ward  Manufacturing 


Stanley  G.  Flagg 

Grinnell 

Stockham  Valves  &  Fittings 

U-Brand 
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Commerce  case 
No. 


A-5a8-605 


A-549-601 


A-570-506 


A-201-504 


A-583-508 


C-201-505 


A-5a0-601 


0-580-602 


A-583-603 


0-583-604 


C-351-604 


A-351-603 


Commission 
case  No. 


731-TA-347 


731-TA-348 


731-TA-298 


731-TA-297 


731-TA-299 


701-TA-265 


731-TA-304 


701-TA-267 


731-TA-305 


701-TA-268 


Product/country 


Malleable  cast  iron  pipe  fittirigs/Japan 


Malleable  cast  iron  pipe  fittings/Thailand 


Porcelain-on-steel  cooking  ware/China 


Porcelain-oh-steel  cooking  ware/Mexk» 


Porcelain-on-steel  cooking  ware/Taiwan 


Porcelain-on-steel  cooking  ware/Mexico 


Top-of-the-stove  stainless  steel  cooking  ware/Korea 


Top-of-the-stoye  stainless  steel  cooking  ware/Korea 


Top-of-ttie-stove  stainless  steel  cooking  waren"ai- 
wan. 


Top  of  the  stove  stainless  steel  cooking  ware/Tai- 
wan. 


701-TA-269 


731-TA-311 


Petitxx^ers/supporters 


Ward  Manufacturing 


Stanley  G.  Ragg 

Grinnefl 

Stockham  Valves  &  Fittings 

U-Brand 

Ward  Manufacturing 


Stanley  G.  Flagg 

GrinneN 

Stockham  Valves  &  Fittings 

U-Brand 

Ward  Manufacturing 


General  Housewares 


General  Housewares 


General  Housewares 


General  Housewares 


Fart>erware 
Regal  Ware 

Revere  Copper  &  Brass 
WearEver/Proctor  SIlex 


Fart>erwaFe 
Regal  Ware 

Revere  Copper  &  Brass 
WearEver/Proctor  Silex 


Fart)erware 

Regal  Ware 

Revere  Copper  &  Brass 

WearEver/Proctor  Silex 


Brass  sheet  emd  strip/Brazil 


Brass  sheet  and  strip/Brazil 


Fart>envare 

Regal  Ware 

Revere  Copper  &  Brass 

WearEver/Proctor  SHex 


American  Brass 

Bridgeport  Brass 

Chase  Brass  &  Copper 

Hussey  Copper 

The  Miller  Company  * 

Oiin 

Revere  Copper  Products 

Allied  Industrial  Workers  of  America 

lntematk>nal  Assoc«atk>n  of  Machinists  &  Aerospace 

Workers 
Mechanks  Educatkmal  Society  of  America  (Local 

56) 
United  Steelworiters  of  America 


American  Brass 

Bridgeport  Brass 

Chase  Brass  &  Copper 

Hussey  Copper 

The  Miller  Company 

Otin 

Revere  Copper  Products 

Allied  Industrial  Workers  of  America 

Intemational  Associatk>n  of  Machinists  &  Aerospace 

Workers 
Mechanics  Educatbnal  Society  of  Amerka  (Local 

56)  United  Steelwori(ers  of  America 
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Cofmnerce  case 
No. 


A-122-601 


Commission 
case  No. 


Product/country 


731-TA-312 


A-580-603 


Brass  sheet  and  strip/Canada 


731-TA-315 


Brass  sheet  and  strip/Korea 


A-427-602  731-TA-313 


Brass  sheet  and  strip/France 


C-427-603 


701-TA-270  Brass  sheet  and  strip/France 


A-428-602 


731-TA-317  Brass  sheet  and  strip/Gemiany 


Petitioners/supporters 


American  Brass 
Bridgeport  Brass 
Chase  Brass  &  Copper 
Hussey  Copper 
The  Miller  Company 
Olin 

Revere  Copper  Products 
Allied  Industrial  Workers  of  America 
international  Association  of  Machinists  &  Aerospace 
Workers 

Mechanics  Educational  Society  of  America  (Local 
56) 

United  Steelwori<ers  of  America 


American  Brass 
Bridgeport  Brass 
Chase  Brass  &  Copper 
Hussey  Copper 
The  Miller  Company 
Olin 

Revere  Copper  Products 
Allied  Industrial  Workers  of  America 
International  Association  of  Machinists  &  Aerospace 
Woriters 

Mechanics  Educational  Society  of  America  (Local 
56) 

United  Steelworiters  of  America 


American  Brass 
Bridgeport  Brass 
Chase  Brass  &  Copper 
Hussey  Copper 
The  Miller  Company 
Olin 

Revere  Copper  Products 
Allied  Industrial  Workers  of  America 
International  Association  of  Machinists  &  Aerospace 
Workers 

Mechanics  Educational  Society  of  America  (Local 
56) 

United  Steelwortters  of  America 


American  Brass 
Bridgeport  Brass 
Chase  Brass  &  Copper 
Hussey  Copper 
The  Miller  Company 
Olin 

Revere  Copper  Products 
Allied  Industrial  Wori<ers  of  America 
International  Association  of  Machinists  &  Aerospace 
Wori<ers 

Mechanics  Educational  Society  of  America  (Local 
56) 

United  Steelworicers  of  America 


American  Brass 
Bridgeport  Brass 
Chase  Brass  &  Copper 
Hussey  Copper 

The  Miller  Company  ' 

Olin 

Revere  Copper  Products 
Allied  Industrial  Wori<ers  of  America 
International  Association  of  Machinists  &  Aerospace 
Workers 

Mechanics  Educational  Society  of  America  (Local 
56) 
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CoiTunerce 

i    No. 


case 


A-475-601 


A-401-601 


Commission 
case  No. 


731-TA-314 


731-TA-316 


A-5te-704 


A-421-701 


A-831-801 


A-822-801 


731-TA-379 


Product/country 


Brass  sheet  and  strip/Italy 


Brass  sheet  and  strip/Sweden 


Brass  sheet  and  strip/Japan 


731-TA-380 


731-TA-340A 


731-TA-340B 


Brass  sheet  and  strip/Netherlands 


Solid  urea/Armenia 


Solid  urea/Belarus 


Petitioners/supporters 


United  Steelworkers  of  America 


American  Brass 

Bridgeport  Brass 

Chase  Brass  &  Copper 

Hussey  Copper 

The  Miller  Company 

OKn 

Revere  Copper  Products 

Allied  Industrial  Workers  of  Anr>erica 

International  Association  of  Machinists  &  Aerospace 

Workers 
Mechanics  Educational  Society  of  America  (Local 

56) 
United  Steelworkers  of  America 


American  Brass 

Bridgeport  Brass 

Chase  Brass  &  Copper 

Hussey  Copper 

The  Miller  Company 

Ofin 

Revere  Copper  Products 

Allied  Industrial  Workers  of  America 

International  Association  of  Machinists  &  Aerospace 

Workers 
Mechanics  Educatk>nal  Society  of  America  (Local 

56) 
United  Steelworkers  of  America 


American  Brass 

Bridgeport  Brass 

Chase  Brass  &  Copper 

Hussey  Copper 

The  Miller  Company 

North  Coast  Brass  &  Copper 

CMin 

Pegg  Metals 

Revere  Copper  Products 

Allied  Industnal  Workers  of  America 

International  Association  of  KAachinists  &  Aerospace 

Wortcers 
Mecharacs  Educational  Sod^  of  America  (Local 

56) 
United  Steelworkers  of  America 


American  Brass 

Bridgeport  Brass 

Chase  Brass  &  Copper  • 

Hussey  Copper 

The  MHIer  Company 

North  Coast  Brass  &  Copper 

OUn 

Pegg  Metals 

Revere  Copper  Products 

Allied  Industrial  Wort<ers  of  America 

International  Associatk>n  of  Machinists  &  Aerospace 

Workers 
Mechanns  Educatkxial  Society  of  America  (Loori 

56) 
United  SteehMxkers  of  Amerka 


Agrico  Chemeal 
Amerkan  Cyanamkj 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.R.  Grace 


Agrico  Chemk^ 
American  Cyanamkl 
CF  Industries 


41606 
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Commerce  case        Commission 
No.  case  No. 


A-447-801 


Product/country 


731-TA-340C        Solid  urea/Estonia 


A-451-801 


A-485-601 


731-TA-340D 


Solid  ureaA-ithuania 


731-TA-339 


A-821-801 


Solid  urea/Romania 


731-TA-340E        Solid  urea/Russia 


A-842-801 


731-TA-340F 


Solid  urea/Tajikistan 


A-843-801 


A-823-801 


731-TA-340G 


Solid  urea/Turkmenistan 


731-TA-340H 


A-844-801 


Solid  urea/Ukraine 


731-TA-340I 


0-508-605 


701-TA-286 


Solid  urea/Uzbekistan 


Industrial  phosphoric  acid/Israel 


Petitioners/supporters 


First  Mississippi 
Mississippi  Chemical 
Terra  International 
W.R.  Grace 


Agrico  Chemical 
American  Cyanamid 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.R.  Grace 


Agrico  Chemical 
American  Cyanamid 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.R.  Grace 


Agrico  Chemical 
American  Cyanamid 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.R.  Grace 


Agrico  Chemical 
American  Cyanamid 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.R.  Grace 


Agrico  Chemical 
American  Cyanamid 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.ft.  Grace 


Agrico  Chemrcal 
American  Cyanamid 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.R.  Grace 


Agrico  Chemk:al 
American  Cyanamid 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.R.  Grace 


Agrico  Chemical 
American  Cyanamid 
CF  Industries 
First  Mississippi 
Mississippi  Chemical 
Terra  Intemational 
W.R.  Grace 


Albright  &  Wilson 

FMC 

Hydrite  Chemrcal 

Monsanto 


II 
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Commerce  case 
No. 


A-423-602 


A-4a9-602 


A-122-605 


Commission 
case  No. 


731-TA-365 


731-TA-364 


731-TA-367 


A-5ee-609 


A-58Q-605 


A-559-601 


A-588-054 


731-TA-368 


Product/country 


Industrial  phosphoric  acid/Belgium 


AspirinH'urkey 


Color  picture  tubes/Canada 


Color  picture  tubes/Japan 


731-TA-369 


731-TA-370 


AA1921-143 


Color  picture  tubes/Korea 


Color  picture  tubes/Singapore 


Petitioners/supporters 


Stautfer  Chemical 


Albright  &  Wilson 

FMC 

Hydrite  Chemical 

Monsanto 

Stautfer  Chemical 


Dow  Chemical 

Monsanto 

Nonwich-Eaton 


Philips  Electronic  Compor>ents  Group 

Zenith  Electronics 

Industrial  Union  Department,  AFL-CIO 

International  Association  of  Machinists  &  Aerospace 

Workers 
International  Brotherhood  of  Electrical  Workers 
Intemational  Union  of  Etectronk:,  Electrical,  Tech- 

nk:al,  Salaried  and  Machine  Woricers 
United  Steelworkers  of  Amerrca 


Philips  Etectronk:  Components  Group 

Zenith  Electronrcs 

Industrial  Unk)n  Department,  AFL-CIO 

lntematk>nal  Association  of  Machinists  &  Aerospace 

Wori<ers 
Intemational  BrothertXKxl  of  Electrical  Woricers 
Intemational  Union  of  Etectronk:,  Electrical,  Tech- 

nk:al,  Salaried  and  Machine  Wori^ers 
United  Steelworkers  of  America 


Philips  Electronk;  Components  Group 

Zenith  Electronk^ 

Industrial  Union  Department,  AFL-CIO 

lnlematk)nal  Association  of  Machinists  &  Aerospace 

Wortcers 
Intemational  Brotherhood  of  Electrical  Workers 
Intemational  Union  of  Electrons,  Electrical,  Tech- 

nicai.  Salaried  and  Machine  Workers 
United  Steelworkers  of  America 


Tapered  rolter  bearings  4  inches  and  under/Japan 


Philips  Electronic  Conrtponents  Group 

Zenith  Electronk» 

Industrial  Union  Department,  AFL-CK) 

Intemational  Associatk>n  of  Machinists  &  Aerospace 

Workers 
Intemational  Brotherhood  of  Electrical  Wori(ers 
Intemational  Unk)n  of  Etectronk;,  Electrical,  Tech- 

nnal.  Salaried  and  Machine  Woricers 
United  Steelworkers  of  America 


No  companies  kJentified  as  petitioners  at  ttie  Com- 
mission; Commerce  servk:e  list  Identities; 
Mitsubishi 
Nissan  Motor 
Yamaha  Motors 
NSK 

Hoover-NSK  Bearing 
ITOCHU  Intemattenal 
Toyota  Motor  Sates 
Timken 
Nippon  Seiko 
Kawasaki  Heavy  Duty 
Industries 
Komatsu  America 
NachI  Western 
Ford  Motor 
Federal  Mogul 
Itocho 

Kanematsu-Goshu  USA 
Nissan  Motor  USA 
Nachi  America 
Motorambar 
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Commerce  case 
No. 

Commission 
case  No. 

Product/country 

Petitioners/supporters 

^                                                                              s 

Honda 

General  Motors 

Sumitomo 

Koyo  Seiko 

American  Honda  Motor 

Subaoi  of  America 

Suzuki  Motor 

Kubota  Tractor 

Isuzu 

Nachi-Fujikoshi 

NTN 

A-57a-601   

731-TA-344 

Tapered  roller  t)earings/China 

L&S  Bearing 

Timken 

Tomngton 

1 

A-^7-601   

731-TA-341 

Tapered  roller  t)earings/Hungary 

L&S  Bearing 

Timken 

Torrington 

A--»85-602  

731-TA-345 

Tapered  roller  bearings/Romania  .... 

L&S  Bearing 

Timken 

Tonington 

> 

A-588-«04  

731-TA-343 

Tapered  roller  bearings  over  4  inches/Japan  

L&S  Bearing 

Timken 

Tomngton 

A-427-^801    

731-TA-392-A 

Ball  bearings/France  

Kubar  Bearings 

McGill  Manufacturing  Co. 

MPB 

Torrington 

A-427-801    

731-TA-392-B 

Cylindrical  roller  bearings/France 

MPB 
Torrington 

A-427-801    

731-TA-392-C 

Spherical  plain  bearings/France 

McGill  Manufacturing  Co. 
Tonington 

A-428-801   

731-TA-391-A 

Ball  bearings/Gennany 

Kubar  Bearings 

McGill  Manufacturing  Co. 

MPB 

Tomngton 

A^28-801    

731-TA-391-B 

Cylindrical  roller  bearings/Germany 

MPB 
Tomngton 

A-^28-801    

731-TA-391-C 

Spherical  plain  bearings/Gennany 

Tonington 

A-475-801    

731-TA-393-A 

Ball  bearings/Italy 

Kubar  Bearings 

McGill  Manufacturing  Co. 

MPB 

Torrington 

-   '. 

A-475-801    

731-TA-393-B 

Cylindrical  roller  bearings/Italy  .. 

MPB 
Tonington 

■? 

A-588-804  

731-TA-394-A 

Ball  bearings/Japan 

Kubar  Bearings 

McGill  Manufacturing  Co. 

MPB 

Torrington 

A-588-804  

731-TA-394-B 

Cylindrical  roller  bearings/Japan 

MPB 
Tomngton 

' 

A-588-804  

731-TA-394-C 

Spherical  plain  bearings/Japan  

Torrington 

A-485-801    

731-TA-395 

Ball  bearings/Romania  

Kubar  Bearings 

MPB 

Tonington 

- 

A-559-801    

731-TA-396 

Ball  bearings/Singapore  

<ubar  Bearings 

McGill  Manufacturing  Co. 

MPB 

N 
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Commerce  case 
No. 


A-401-801 


A-401-801 


A-4ia-801 


A-41 2-801 


A-588-703 


A-588-706 


A-583-008 


Commission 
case  No. 


731-TA-397-A 


731-TA-397-B 


731-TA-399-A 


731-TA-39»-B 


731-TA-377 


731-TA-384 


Product/country 


Ball  bearings/Sweden 


Cyloidrica)  roller  bearings/Sweden 


Ball  bearings/United  Kingdom 


Cylindrical  roller  bearings/United  Kingdom 


Internal  combustion  industrial  forkiift  tmcks/Japan 


Petitioners/supportefs 


Torrington 


Kubar  Bearings 

MPB 

Torrington 


MPB 
Torrlngkxi 


Kubar  Bearings 

McGHI  Manufacturing  Co. 

MPB 

Torrington 


MPB 
Torrington 


731-TA-132 


C-48&-502 


A-549-502 


701-TA-253 


731-TA-252 


Nitrite  rubber/Japan 


Smalt  diameter  carbon  steel  pipe  and  tube/Taiwan 


Welded  cartxxi  steel  pipe  and  tube/Turicey 


Welded  cartran  steel  pipe  and  tube/Thailand 


Hyster 

Ad-Hoc  Group  ol  Wortcers  from  Hysler's  Berea, 

Kentucky  and  Sulligent,  Alabama  Facilities 
ARied  Industrial  Wortters  of  America 
Independent  Lift  Truck  Builders  Union 
Intematkxial  Associatk>n  of  Macfiir^ts  &  Aerospace 

Workers 
United  Shop  &  Service  Emptoyees 


Uniroyal  Chemk:al 


Allied  Tube  &  Conduit 
American  Tube 
Bull  Moose  Tube 
Coppenweld  Tubing 
J&L  Steel 
Kaiser  Steel 
Merchant  Metals 
Pittsburgh  Tube 
Southwestem  Pipe 
Westem  Tube  &  Conduit 


Allied  Tut>e  &  Coriduit 
American  Tube 
Bernard  Epps 
Bock  Industries 
Bull  Moose  Tube 
Central  Steel  Tube 
Century  Tut>e 
Copperwekj  Tubing 
Cyclops 

Hughes  Steel  &  Tube 
Kaiser  Steel 
Laclede  Steel 
Maruk:hi  American 
Maverick  Tut>e 
Merchant  Metals 
Phoenix  Steel 
Pittsburgh  Tube 
Ouanex 
Sharon  Tube 
Soutfiwestem  Pipe 
UNR-Leavitt 
WekJed  Tube 
Westem  Tube  &  Conduit 
Wheatland  Tube 


Allied  Tube  &  Conduit 
American  Tutje 
Bernard  Epps 
Bock  Industries 
Bull  Moose  Tube 
Central  Steel  Tube 
Century  Tube 
Copperweld  Tubing 
Cyclops 
Hughes  Steel  &  Tube 


41610 
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Commerce  case        Commission 
No.  case  No. 


Product/country 


A-533-502 


731-TA-271 


Welded  cartwn  steel  pipe  and  tube/India 


A-489-501 


731-TA-273 


Welded  cartwn  steel  pipe  and  tube/Turkey 


A-122-506 


731-TA-276 


Oil  country  tubular  goods/Canada 


Petitioners/supporters 


Kaiser  Steel 
Laclede  Steel 
Maruichi  American 
Maverick  Tube 
Merchant  Metals 
Phoenix  Steel 
Pittsburgh  Tube 
Quanex 
Sharon  Tube 
Southwestern  Pipe 
UNR-Leavitt 
WeWed  Tube 
Westem  Tube  &  Conduit 
Wheatland  Tube 


Allied  Tube  &  Conduit 
American  Tube 
Bernard  Epps 
Bcok  Industries 
Bull  Moose  Tube 
Central  Steel  Tube 
Century  Tube 
Copperweld  Tubing 
Cyclops 

Hughes  Steel  &  Tube 
Kaiser  Steel 
Laclede  Steel 
Maruichi  American 
Maverick  Tube 
Merchant  Metals 
Phoenix  Steel 
Pittsburgh  Tube 
Quanex 
Sharon  Tube 
Southwestem  Pipe 
UNR-Leavitt 
Welded  Tube 
Westem  Tube  &  Conduit 
Wheatland  Tube 


Allied  Tube  &  Conduit 
American  Tube 
Bernard  Epps 
Bock  Industries 
Bull  Moose  Tube 
Central  Steel  Tube 
Century  Tube 
Copperweld  Tubing 
Cyclops 

Hughes  Steel  &  Tube 
Kaiser  Steel 
Laclede  Steel 
Maruichi  American 
Maverick  Tube 
Merchant  Metals 
Phoenix  Steel 
Pittsburgh  Tube 
Quanex 
Sharon  Tube 
Southwestem  Pipe 
UNR-Leavitt 
Welded  Tube 
Westem  Tube  &  Conduit 
Wheatland  Tube 


CF&I  Steel 

Coppenweld  Tubing 

Cyclops 

KPC 

Lone  Star  Steel 

LTV  Steel 

Maverick  Tube 

Quanex 
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Commerce  case 
No. 


A-583-505 


A-a59-502 


A-583-803 


Commission 
case  No. 


731-TA-277 


731-TA-296 


731-TA-410 


A-357-802 


A-351-809 


A-580-809 


A-201-805 


Product/country 


Oil  country  tubular  goods/Taiwan 


Small  diameter  standard  and  rectangular  pipe  and 
tube/Singapore. 


Light-walled  rectangular  tube/Taiwan 


731-TA-409 


731-TA-532 


731-TA-533 


731-TA-534 


Ligtit-walled  rectangular  tut)e/Argentina 


Circular  welded  nonalloy  steel  pipe/Brazil 


Circular  welded  nonalloy  steel  pipe/Korea 


Circular  welded  nonalloy  steel  pipe/Mexico 


Petitioners/supporters 


U.S.  Steel 


CF&I  Steel 

Copperweld  Tut>ing 

Cyclops 

KPC 

Lone  Star  Steel 

LTV  Steel 

Maverick  Tube 

Quanex 

U.S.  Steel 


Allied  Tube  &  Conduit 

American  Tube 

Bull  Moose  Tube 

Cyclops 

Hannibal  Industries 

Laclede  Steel 

Pittsburgh  TiAe 

Sharon  Tube 

Westem  Tube  &  Conduit 


Wheatland  Tube 
Bull  Moose  Tube 
Hannibal  Industries 
Harris  Tutie 
Maruichi  American 
Searing  Industries 
Southwestern  Pipe 
Westem  Tube  &  CorKkiit 


Bull  Moose  Tube 
Hannibal  Industries 
Harris  Tube 
Maruichi  American 
Searing  Industries 
Southwestem  Pipe 
Westem  Tut>e  &  Cor)duit 


Allied  Tube  &  Cortduit 

Anrierican  Tube 

Bull  Moose  Tutie 

Century  Tube 

CSI  Tubular  Products 

Cyclops 

Laclede  Steel 

LTV  Tubular  Products 

Maruichi  American 

Sharon  Tut>e 

Westem  Tube  &  Conduit 

Wheatland  Tut>e 


Allied  Tube  &  CorKkjit 

American  Tube 

Bull  Moose  Tube 

Century  Tiibe 

CSI  Tubular  Products 

Cyclops 

Laclede  Steel 

LTV  Tubular  Products 

Maruichi  American 

Sharon  Tube 

Westem  Tube  &  Corxluit 

Wheatland  Tube 


Allied  Tube  &  Conduit 
American  Tube 
Bull  Moose  Tut>e 
Century  Tube 
CSI  Tubular  Products 
Cyclops 

LTV  Tubular  Products 


41612 
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Commerce  case        Commission 


No. 


A-583-814 


A-307-805 


A-588-707 


A-475-703 


A-351-602 


A-583-605 


A-588-602 


A-570-814 


A-549-807 


A-484-801 


A-588-806 


case  No. 


731-TA-536 


^ 


731-TA-537 


731-TA-386 


731-TA-385 


731-TA-308 


731-TA-310 


731-TA-309 


731-TA-520 


731-TA-521 


731-TA-406 


731-TA-408 


Product/country 


Circular  welded  nonalloy  steel  pipe/Taiwan 


Circular  welded  nonalloy  steel  pipe/Venezuela 


Granular  polytetrafluorethylene/Japan 


Granular  polytetrafluoroethylene/ltaly 


Cartxxi  steel  butt-weld  pipe  fittings/Brazil 


Cartxjn  steel  butt-weld  pipe  fittings/Taiwan 


Carbon  steel  butt-weld  pipe  fittings/Japan 


Carbon  steel  butt-weld  pipe  fittings/China 


Carbon  steel  butt-weld  pipe  fittingsmiailand 


Electrolytic  manganese  dioxide/Greece 


Electrolytic  manganese  dioxide/Japan 


Petitioners/supporters 


Maruichi  American 
Sharon  Tube 
Western  Tube  &  Conduit 
Wheatland  Tutie 


Allied  Tulje  &  Conduit 

American  Tube 

Bull  Moose  Tube 

Century  Tut)e 

CSI  Tubular  Products 

Cyclops 

Laclede  Steel 

LTV  Tubular  Products 

Maruichi  American 

Sharon  Tube 

Westem  Tube  &  Conduit 

Wheatland  Tube 


Allied  Tube  &  Conduit 

American  Tube 

Bull  Moose  Tube 

Century  Tube 

CSI  Tubular  Products 

Cyclops 

Laclede  Steel 

LTV  Tubular  Products 

Maruichi  American 

Sharon  Tybe 

Westem  Tube  &  Conduit 

Wheatland  Tube 


E.I.  du  Pont  de  Nemours 
ICI  Americas 


E.I.  du  Pont  de  Nemours 
ICI  Americas 


Ladish 

Mills  Iron  Wori<s 

Steel  Forgings 

Tube  Forgings  of  America 

Weldbend 


Ladish 

Mills  Iron  Worths 

Steel  Forgings 

Tube  Forgings  of  America 

Weldbend 


Ladish 

Mills  Iron  Wori^ 

Steel  Forgings 

Tube  Forgings  of  America 

Weldbend 


Hackney 

Ladish 

Mills  Iron  Worics 

Steel  Forgings 

Tube  Forgings  of  America 


Hackney 

Ladish 

Mills  Iron  Worics 

Steel  Forgings 

Tube  Forgings  of  America 


Chemetals 

Ken--McGee 

Rayovac 


Chemetals 
Kerr-McGee 
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Commerce  case 
I        No. 


A-428-802 


A -475-802 


A^^88-807 


A-559-802 


AH27-009 


A- -351-804 


A-1570-802 


/vt^. 


28-803 


A-f588-812 


A-58<>-805 


1(2-803 


A-479-801 


A-1 22-804 


C-1 22-805 


A-588-811 


A-58a-810 


A-570-803 


A-570-803 


A-570-803 


A-570-803 


A-570-805 


A-428-807 


A-412-805 


0-469-004 


A-53^-808 


Commission 
case  No. 


731-TA-419 


731-TA-413 


731-TA-414 


Product/country 


Industrial  belts/Genmany 


Industrial  belts/Italy 


Industrial  belts/Japan 


731-TA-^15 


731-TA-96 


Industrial  belts/Singapore 


Industrial  nitrocellulose/France 


731-TA-439 


731-TA-441 


Industrial  nitrocellulose/Brazil 


731-TA-444 


731-TA-440 


731-TA-442 


731-TA-443 


731-TA-445 


Industrial  nitrocellulose/China 


Industrial  nitrocellulose/Gennany 


Industrial  nitrocellulose/Japan 


Industrial  nitrocellulose/Korea 


Industrial  nitrocelluloseAJnited  Kingdom 


731-TA-422 


701-TA-297 


731-TA-^32 


731-TA-429 


Industrial  nitrocellulose/Yugoslavia 


Steel  rails/Canada 


Steel  rails/Canada 


Drafting  machines/Japan 


731-TA-457-A 


731-TA-457-B 


731-TA-^57-C 


Mechanical  transfer  presses/Japan 


Axes  and  adzes/China 


Bars  and  wedges/China 


731-TA-457-D 


Hammers  and  sledges/China 


Picks  and  mattocks/China 


731-TA-466 


731-TA-465 


731-TA-468 


701-TA-178 


Sodium  thiosulfate/China 


Sodium  tfiiosulfate/Gemiany 


Sodium  ttiiosulfate/United  Kingdom 


731-TA-638 


Stainless  steel  wire  rod/Spain 


Stainless  steel  wire  rod/India 


41613 


Petitioners/supporters 


Rayovac 


The  Gates  Rubber  Company 

The  Goodyear  Tire  and  Rubber  Company 


The  Gates  Rubber  Company 

The  Goodyear  Tire  and  Rubber  Company 


The  Gates  Rubber  Company 

The  Goodyear  Tire  and  Rubber  (Dompany 


The  Gates  Rubber  Company 

The  Goodyear  Tire  and  Rubber  Company 


Hercules 


Hercules 


Hercules 


Hercules 


Hercules 


Hercules 


Hercules 


Hercules 


Bethlehem  Steel 


CF&I  Steel 
Bethlehem  Steel 
CF&I  Steel 


Venrxx) 


Allied  Products 

United  Autowori<ers  of  America 

United  Steelworkers  of  America 


Warwood  Tool 
Woodings-Verona 


Wanvood  Tool 
Woodings-Verona 


Wanwood  Tool 
Woodings-Verona 


Warwood  Tool 
Woodings-Verona 


Calabrian 


Calabrian 


Calabrian 


AL  Tech  Specialty  Steel 
Arnico  Steel 
Carpenter  Technology 
Colt  Industries 
Cyclops 

Guter)  Special  Steel 
Joslyn  Stainless  Steels 
Republic  Steel 


AL  Tech  Specialty  Steel 
Armco  Steel 
Carpenter  Technology 
Republic  Er>gineered  Steels 
Talley  Metals  Technology 


41614 
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Commerce  case 
No. 

Commission 
case  No. 

Product/country 

Petitioners/supporters 

a 

United  Steelworkers  of  America 

A-351-819  

731-TA-€36 

Stainless  steel  wire  rod/Brazil 

AL  Tech  Specialty  Steel 
Armco  Steel 
Carpenter  Technology 
Republic  Engineered  Steels 
Talley  Metals  Technology 
United  Steelworkers  of  America 

A-427-811   ....... 

731-TA-637 

Stainless  steel  wire  rod/France 

AL  Tech  Specialty  Steel 
Armco  Steel 
Carpenter  Technology 
Republic  Engineered  Steels 
Talley  Metals  Technology 
United  Steelwori<ers  of  America 

A-580-810  

731-TA-540 

Welded  ASTMA-312  stainless  steel  pipe/Korea  

Avesta  Sandvik  Tube 
Bristol  Metals 
Crucible  Materials 
Damascus  Tubular  Products 
United  Steelworkers  of  America 

A-583-815  

731-TA-541 

Welded  ASTMA-312  stainless  steel  pipe/Taiwan  .... 

Avesta  Sandvik  Tube 
Bristol  Metals 
Crucible  Materials 
Damascus  Tubular  Products 
United  Steelwort<ers  of  America 

A-403-801    

731-TA-454 

Fresh  and  chilled  Atlantic  salmon/l^rway 

Heritage  Salmon 

The  Coalition  for  Fair  Atlanta  Salmon  Trade 

C-403-802  

701-TA-302 

Fresh  and  chilled  Atlantic  salnrwn/Norway 

Heritage  Salmon 

The  Coalitkw  for  Fair  Atlantk:  Salmon  Trade 

A-580-807  

731-TA^59 

Polyethylene  terephthalate  film/Korea  

E.I.  du  Pont  de  Nemours 

Hoechst  Celanese 
ICI  Americas 

A-57G-604  

731-TA-464 

Sparlders/China 

B.J.  Alan 

Diamond  Sparider 
Elkton  Sparicler 

A-588-702  

731-TA-376 

Stainless  steel  butt-weld  pipe  fittings/Japan 

Ftowline 

. 

Shaw  Alloy  Piping  Products 
Tayk>r  Forge  Stainless 

A-580-813  

731-TA-563 

* 

Stainless  steel  butt-weld  pipe  fittings/Korea  

Gerfin 

Markovitz  Enterprises 

Shaw  Alloy  Piping  Products 

Taylor  Forge  Stainless                                         ' 

A-.'i8.V816  

731-TA-564 

Stainless  steel  butt-weld  pipe  fittings/Taiwan  

Geriin 

Mari<ovitz  Enterprises 
Shaw  Altoy  Piping  Products 
Taylor  Forge  Stainless 

A-201-802  

731-TA-451 

Gray  portland  cement  and  clinker/Mexico  

Alamo  Cement 

• 

Blue  Circle 

BoxCrow  Cement 

Calaveras  Cement                                    , 

Capitol  Aggregates 

Centex  Cement 

Florida  Cmshed  Stone 

Gifford-Hill 

Hanson  Permanente  Cement 

Ideal  Basic  Industries 

National  Cement  Company  of  Alabama 

National  Cement  Company  of  California 

Phoenix  Cement 

Riverside  Cement 

Southdown 

Tannac  America 

Texas  Industries 
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pommerce  case 
I         No. 


/ -588^1 5 


Al-a07-803 


Cr307-804 


At588^17 


A-570-808 


A-fi83-810 


A-H122-614 


C- 122-61 5 


C-f122815 


A-843-802 


A-a21-802 


Commission 
case  No. 


731-TA-461 


731-TA-519 


303-TA-21 


731'TA-'469 


731-TA-^74 


731-TA-475 


A-^7-805 


731-TA-528 


701-TA-309-A 


701-TA-309-6 


731-TA-527 


731-TA-539 


731-TA-539-C 


Product/countiy 


Gray  portland  cement  and  clinker/Japan 


Gray  Portland  cement  and  clinkerA/enezuela 


Gray  Portland  cement  and  clinkerA/enezuela 


Electroluminescent  flat-panel  displays/Japan 


Chrome-plated  lug  nuts/China 


Chrome-plated  lug  nut&Taiwan 


Pure  magnesium/Canada 


Alloy  magnesium/Canada 


Pure  magnesium/Canada 


Extmded  ruljber  thread/Malaysia 


Uranium/Kazakhstan 


Uranium/Russia 


Petitioners/supportefs 


Independent  Workers  of  North  Amerka  (Locals  49 

52,  89,  192,  and  471) 
Intematkwial  Unk)n  of  Operating  Engineers  (Local 


Calaveras  Cement 

Hanson  Permanente  Cement 

National  Cement  Company  of  Cayfomia 

Southdown 

Independent  Workers  of  North  America  (Locals  49 

52,  89,  192,  and  471) 
International  Unk>n  of  Operating  Engineers  (Local 


Florida  Crushed  Stone 
Southdown 
Tarmac  America 


Rorida  Crushed  Stone 
Souttidown 
Tamiac  America 


The  Cherry  Corporation 

Electro  Plasma 

Magnascreen 

OIS  Optical  Imaging  Systems 

Photonics  Technology 

Planar  Systems 

Plasmaco 


Consolidated  Intematranal 

Automotive 

Key  Manufacturing 

McGard 


Consolidated  International  Automotive 

Key  Manufacturing 

McGard 


Magnesium  Corporation  of  America 


Magnesium  Corporation  of  America 


Magnesium  Corporation  of  America 


Gk>be  Manufacturing 

North  American  Rubber  Thread 


Fen-et  Exploration 

First  Holding 

Geomex  Minerals 

IMC  Fertilizer 

Malapai  Resources 

Pathfinder  Mines 

Power  Resources 

Rio  Algom  Mining  "■ 

Solution  Mining 

Tot?l  Minerals 

Umetco  Minerals 

Uranium  Resources 

Oil,  Chemical  and  Atomk:  Wortcers 


Fen-et  Exploration 
First  Holding 
Geomex  Minerals 
IMC  Fertilizer 
Malapai  Resources 
Pathfinder  Mines 
Power  Resources 
Rio  Algom  Mining 
Solution  Mining 
Total  Minerals 
Umetco  Minerals 
Uranium  Resources 


41616 
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Commerce  case 
No. 

Commission 
case  No. 

Product/country 

Petitioners/supporters 

Oil,  Chemnal  and  Atomk:  Workers 

A-844-802  

731-TA-539-F 

1             . 

Uranium/Uzbekistan 

Fen-et  Expk>ration 

First  HoMing 

Geomex  Minerals 

IMC  Fertilizer 

Malapai  Resources 

Pathfinder  Mines 

Power  Resources 

Rio  Algom  Mining 

Solutk>n  Mining 

Total  Minerals 

Umetco  Minerals 

Uranium  Resources 

Oil,  Chemk:al  and  Atorhk:  Workers 

,-^ 

^'^ 

A-823-802  

731-TA-639-E 

UraniumAJkraine 

■ 

Fen'et  Fxptoratkm 

First  l-loklir)g 

Geomex  Minerals 

IMC  Fertilizer 

Malapai  Resources 

Pathfinder  Mines 

Power  Resources                  » 

Rio  Algom  Mining 

Solution  Mining 

Total  Minerals 

Umetco  Minerals                                     , 

Uranium  Resources 

Oil,  Chemrcal  and  Atomk:  Workers 

A-583-080  

AA1 921-1 97 

Carbon  steel  plate/Taiwan  

No  petitton  (seH-initiated  by  Treasury);  Commerce 
servkje  list  klentifies: 

U.S.  Steel 
China  Steel 
Bethlehem  Steel 

C-423-806  

701-TA-319 

ft 

Cut-to-length  cartwn  steel  plate/Belgium 

Bethlehem  Steel 

California  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworkers  of  Amertoa 

C-351-818  

701-TA-320 

Cut-to-length  cart>on  steel  plate/  Brazil 

Bethlehem  Steel 

' 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Sjeel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworiters  of  America 

C-428-817  

701-TA-^322 

Cut-to-length  cartwn  steel  plate/Gemnany 

Bethlehem  Steel 

Califomia  Steel  Industries 
Geneva  Steel 
Gulf  States  Steel 
Inland  Steel  Industries 
Lukens  Steel 
National  Steel 
Nextech 
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Commerce  case 
No. 


Commission 
case  No. 


C-r201-810 


Product/country 


701-TA-325 


C-469r«)4 


Cut-to-length  cartxjn  steel  plate/Mexico 


701-TA-326 


Cut-to-length  cartwn  steel  plate/Spain 


C-401-804 


701-TA-327 


Cut-to-length  cartxm  steel  plate/Sweden 


*^^2-^^^  701-TA-328  Cut-to-length  carbon  steel  plateAJnited  Kingdom 


A-423-805 


731-TA-573 


Cut-to-length  caitwn  steel  plate/Belgium 


Petitionefs/supporters 


Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

California  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Calif omia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech  } 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworicers  of  America 


Bethlehem  Steel 

California  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel      i 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworiters  of  America 


Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworicers  of  America 


Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 
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Commerce  case 
No. 

Commission 
case  No. 

Product/country 

Petitioners/supporters 

U.S.  Steel 

United  Steelworkers  of  America 

A-351-817  

731-TA-574 

Cut-to-length  carbon  steel  plate/Brazil 

Bethlehem  Steel 

^ 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelwori<ers  of  America 

A-122-823  

731-TA-575 

Cut-to-length  cartx>n  steel  plate/Canada  

Bethlehem  Steel 

•  . 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelwortters  of  America 

A-405-802  

731-TA-576 

Cut-to-lerigth  cartwn  steel  plate/Finland 

Bethlehem  Steel 

t 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precisran  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworkers  of  America 

A-42&-816  

731-TA-578 

Cut-to-length  cartwn  steel  plate/Germany 

Bethlehem  Steel 

% 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworicers  of  America 

A^201-809  

731-TA-582 

Cut-to-lenglh  cartxjn  steel  plate/Mexico 

Bethlehem  Steel 

, 

Califomia  Steel  Industries 

Geneva  Steel                            ' 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel                 ' 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

US.  Steel 

United  Steelwori^ers  of  America 
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Commerce  case 

I       No. 


A-K55-802 


Commission 
case  No. 


731-TA-583 


Product/country 


Cut-to-length  cartjon  steel  plate/Poland 


A-485-803 


731-TA-584 


Cut-to-length  cartjon  steel  plate/Romania 


A-469-803 


731-TA-585 


A-401-805 


Cut-to-length  cartwn  steel  plate/Spain 


731-TA-586 


A-^12-814 


Cut-to-length  cartxm  steel  plate/Sweden 


731-TA-587 


Cut-to-length  cartwn  steel  plate/United  Kingdom 


C-401-401 


701-TA-231 


Cold-rolled  cartwn  steel  flat  products/Sweden 


Petitioners/supporters 


Bethlehem  Steel 

Calitomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

California  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworicers  of  America 


Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precisk>n  Steel 

Thompson  Steel 

U.S.  Steel 

United  Steelworiters  of  America 


Bethlehem  Steel 
Chaparral 
U.S.  Steel 
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Commerce  case 
No. 

Commission 
case  No 

Product/countiV 

Petitioners/supporters 

C-428-817  

701-TA-340 

Cold-roiled  cartxm  steel  flat  products/Germany  

• 

Armco  Steel 

Bethlehem  Steel 

Calitomia  Steel  Industries 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel                                                      « 

United  Steelworkers  of  America 

C-580-818  

701-TA-342 

Cokj-rolled  cartx)n  steel  flat  products/Korea 

Armco  Steel 

e 

Bethlehem  Steel 

California  Steel  Industries 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

NatKxial  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworke©  of  America 

A-428-814  

731-TA-604 

* 

Cokj-rolled  carbon  steel  flat  products/Germany  

< 

Armco  Steel 

Bethlehem  Steel 

Califomia  Steel  Industries 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworkers  of  America    ' 

A-580-815  

731-TA-607 

Cold-rolied  cartmn  steel  flat  products/Korea 

Armco  Steel 

i 

c 

Bethlehem  Steel 

Califomia  Steel  Industries 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelwori<ers  of  America 

A-421-804  ...... 

731-TA-608 

Cold-rofled  carbon  steel  flat  products/Netherlands  ... 

Armco  Steel 
Bethlehem  Steel 
Califomia  Steel  Industries 
Gulf  States  Steel 
Inland  Steel  Industries 
LTV  Steel 
National  Steel 
Nextech 
Sharon  Steel 
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Commerce  case 
No. 


CH27-810 


Commission 
case  No. 


Product/country 


Petitioners/supportefS 


701-TA-348 


Corrosion-resistant 
France. 


cartxxi    steel    flat    products/ 


Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworkers  ot  America 


C-t428-817 


701-TA-349 


Corrosion-resistant  carbon  steel  flat  products/Ger- 
nrwiny. 


Anmco  Steel 

Bettitetiem  Steel 

Callfomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworkers  of  America 


C-580-618 


701-TA-350 


AmfKO  Steel 

Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworkers  of  Anrwrica 


Con-osion-resistant  cartjon  steel  flat  products/Korea 


A-602-803 


731-TA-612 


Corrosion-resistant  cart)on  steel  flat  products/Aus- 
tralia. 


AmTco  Steel 

Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

Lukens  Steel 

National  Steel 

Nextech  , 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworkers  of  America 


Armco  Steel 

Bethlehem  Steel 
Califomia  Steel  Industries 
Geneva  Steel 
Gulf  States  Steel 
Inland  Steel  Industries 
LTV  Steel 
Lukens  Steel 
National  Steel 
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Commerce  case 
No. 

Commission 
case  No. 

Product/country 

Petitioners/supporters 

\ 

- 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworkers  of  America 

A-122-822  

• 

X 

? 

731-TA-614 

Corrosion-resistant  catbon  steel  flat  products/Can- 
ada. 

% 

i 

t 

Armco  Steel 

Bethlehem  Steel 

California  Steel  Industries                   * 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel                                                          / 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworkers  of  America 

A-427-808  

731-TA-615 

Corrosion-resistant    cartx>n    steel    flat    products/ 
France. 

■ 

Annco  Steel 

Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel                                            ' 

Inland  Steel  Industries 

LTV  Steel 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelwori<ers  of  America 

A-428-815  

731-TA-€16 

ft 

Corrosion-resistant  cartx>n  steel  flat  products/Ger- 
many. 

Annco  Steel 

Bethlehem  Steel 

Califomia  Steel  Industries 

Geneva  Steel                                     '  •  • 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Preciskjn  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelwortters  of  America 

A-588-826  

731-TA-617 

Corrosion-resistant  cartwn  steel  flat  products/Japan 

- 

Bethlehem  Steel 
Califomia  Steel  Industries 
Geneva  Steel 
Gulf  States  Steel 
Lukens  Steel 
Nextech 
Sharon  Steel 
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Commerce  case 
No. 


Commission 
case  No. 


A-580-816 


Product/countiy 


731-TA-618 


Corrosion-resistant  cartxm  steel  flat  products/Korea 


Petitioners/suppoflers 


Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirlon  Steel 

United  Steel^yorkers  of  America 


A-570-815 


A-533-806 


731-TA-538 


C-533-807 


A-570-806 


731-TA-561 


Sulfanilic  acid/China 


701-TA-318 


Sulfanilic  add/India 


731-TA-472 


A-35 1-806 


Sulfanilic  acid/India 


Silicon  metal/China 


731-TA-471 


A-357-804 


Silicon  metal/Brazil 


731-TA-470 


Silicon  metal/Argentina 


A-57(>-819 


731-TA-567 


Fen-osilicon/China 


Armco  Steel 

Bethlehem  Steel 

California  Steel  Industries 

Geneva  Steel 

Gulf  States  Steel 

Inland  Steel  Industries 

LTV  Steel 

Lukens  Steel 

National  Steel 

Nextech 

Sharon  Steel 

Theis  Precision  Steel 

Thompson  Steel 

U.S.  Steel 

WCI  Steel 

Weirton  Steel 

United  Steelworkers  of  America 


R-M  Industries 


R-M  Industries 


R-M  Industries 


American  Alloys 

Elkem  Metals 

Globeji^etallurgical 

Silicon  Metaltech 

SiMETCO 

SKW  Alloys 

International  Union  of  Electronics,   Electrical,  Ma- 
chine and  Fumiture  Wortcers  (Local  693) 

Oil,  Chemical  and  Atomic  Woricers  (Local  389) 

Textile  Processors,  Service  Trades,   Health  Care 
Professional  and  Technical  Employees  (Local  60) 

United  Steelwori<ers  of  America  (Locals  5171  8538 
and  12646) 


American  Alloys 

Glot>e  Metallurgical 

Silicon  Metaltech 

SiMETCO 

International  Union  of  Electronics,  Electrical,  K4a- 

chine  and  Fumiture  Woricers- (Local  693) 
Oil,  Chemical  and  Atomic  Workers  (Local  389) 
Textile  Processors,  Service  Trades,   htealth  Care 

Professional  and  Technical  Employees  (Local  60) 
United  Steelwori<ers  of  America  (Locals  5171   8538 

and  12646) 


American  Alloys 

Elkem  Metals 

Globe  Metallurgkal 

Silicon  Metaltech 

SiMETCO 

SKW  Alloys 

International  Union  of  Electronics,   Electrical,  Ma- 
chine and  Fumiture  Woricers  (Local  693) 

Oil,  Chemical  and  Atomic  Wori<ers  (Local  389) 

Textile  Processors,   Service  Trades,   Health  Care 
Professional  and  Technical  Employees  (Local  60) 

United  Steelwortcers  of  America  (Locals  5171   8538 
and  12646) 


AIMCOR 
Alabama  Silkx>n 
American  Alloys 
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Commerce  case 
No. 

Commission 
case^k). 

Product/country 

Petitioners/supporters 

5  ■ 

0 

• 

Globe  Metallurgical 
Silicon  Metaltech 

Oil,  Chemical  and  Atomic  Workers  (Local  389) 
United  Aufoworkers  of  America  (Local  523) 
United  Steelworkers  of  America  (Locals  2528,  3081. 
5171,  and  12646) 

A-643-804  

731-TA-566 

Ferrosilicon/Kazal<hstan  

AIMCOR 
Alabama  Silicon 
American  Alloys 
Globe  Metallurgical 
Silicon  Metaltech 

Oil,  Chemical  and  Atomic  Workers  (Local  389) 
United  Aufoworkers  of  America  (Local  523) 
United  Steelworkers  of  America  (Locals  2528,  3081, 
5171,  and  12646) 

A-823-804  

731-TA-569 

Ferrosilicon/Ultraine 

AIMCOR 
Alabama  Silicon 
American  Alloys 
Globe  Metallurgk;al 
Silicon  Metaltech 

Oil.  Chemical  and  Atomic  Wori<ers  (Local  389) 
United  Autowori<ers  of  America  (Local  523) 
United  Steelwori<ers  of  America  (Locals  2528,  3081 , 
5171,  and  12646) 

C-307-808  

303-TA-23 

• 

• 

Femjsilicon/Venezuela  

- 

-• 

AIMCOR 
Alabama  Silkxin 
American  Alloys 
Globe  Metallurgical 
Silicon  Metaltech 

Oil.  Chemical  and  Atomic  Workers  (Local  389) 
United  Autoworicers  of  America  (Local  523) 
United  Steelwori<ers  of  America  (Locals  2528,  3081 , 
5171,  and  12646) 

A-821-604  

731-TA-568 

Ferrosilicon/Russia 

AIMCOR 

Alabama  Silicon                                  . 
American  Alloys 
Glotte  Metallurgical 
Silk:on  Metaltech 

Oil,  Chemical  and  Atomk:  Woricers  (Local  389) 
United  Autowori<ers  of  America  (Local  523) 
United  Steelwori<ers  of  America  (Locals  2528,  3081, 
5171.  and  12646) 

A-307-807  

731-TA-570 

Ferrosilicon/Venezuela 

AIMCOR 
Alabama  Silicon 
American  Alloys 
Globe  Metallurgical 
Silkx>n  Metaltech 

Oil,  Chemical  and  Atomic  Wori<ers  (Local  389) 
United  Autoworiters  of  America  (Local  523) 
United  Steelworkers  of  America  (Locals  2528,  3081, 
5171,  and  12646) 

A-351-820  

731-TA-641 

Ferrosilicon/Bra/il  , 

AIMCOR  ■ 
Alabama  SilkK>n 
American  Alloys 
Gk>be  Metallurgical 
SilKon  Metaltech 

Oil,  Chemical  and  Atomic  Workers  (Local  389) 
United  Autowori<ers  of  America  (Local  523) 
United  Steelwori<ers  of  America  (Locals  2528,  3081, 
5171,  and  12646) 

A-823-a05  

731-TA-673 

Silicomanganese/Ukraine 

Elkem  Metals 

Oil.  Chemical  and  Atomic  Wortters  (Local  3639) 

A-351-824 

731-TA-671 

Silicomanganese/Brazil  

Elkem  Metals 

Oil.  Chemical  and  Atomic  Woricers  (Local  3639) 

A-570-628  

731-TA-672 

Silicomanganese/China 

Elkem  Metals 
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Commerce  case 
No. 


A-583-620 


A-570-822 


A-533-809 


A-58»-821 


A-421-805 


A-5a8-831 


A-475-811 


A-570-831 


A-570-826 


A-570-827 


A-57a-e30 


A-351 


-«25 


A-53a<810 


Commission 
case  No. 


731-TA-625 


731-TA-624 


731-TA-639 


C-47S-812 


731-TA-640 


731-TA-652 


701-TA-355 


731-TA-660 


731-TA-659 


731-TA-683 


731-TA-663 


731-TA-669 


731-TA-677 


731-TA-678 


731-TA-679 


Product/country 


Helical  spring  lock  washers/Taiwan 


Helical  spring  lock  washers/China 


Forged  stainless  steel  flanges/India 


Forged  stainless  steel  flanges/Taiwan 


Aramid  fit)er/Nether1ands 


Grain-oriented  silicon  electrical  steel/Italy 


Grain-oriented  silicon  electrical  steei/Japan 


Grain-oriented  silk»n  electrical  steel/Haly 


Fresh  garlnADhina 


Paper  dips/China 


Cased  pendis/China 


CoumarinADhina 


Stainless  steel  t>ar/Braztl 


Stainless  steel  bar/India 


Petitioners/supporters 


OH,  Chemical  and  Atomic  Workers  (Local  3639) 


IHinois  Tool  Works 


Illinois  Tool  Works 


Geriin 

Meal  Forging 
Maass  Flange 
Markovitz  Enterprises 


Geriin 

Ideal  Forging 
Maass  Range 
MatkovHz  Enterprises 


E.I.  du  Pont  de  Nemours 


Allegheny  Ludlum 

Armco  Steel 

Butler  Armco  Independent  Unron 

United  Steelworkers  of  America 

Zanesville  Armco  IrKJependent  Union 


Allegheny  Ludlum 

Anmco  Steel 

United  Steelworkers  of  America 


Allegheny  Ludlum 

Amnco  Steel 

Butter  Armco  Independent  Unkm 

United  Steelworkers  of  Amerka 

Zanesvitte  Armco  Independent  Union 


A&D  Christopher  Ranch 
BelrkJge  Packing 
Colusa  Produce 
Denice  &  Filk»  Packing 
El  Camino  Packing 
The  Gartc  Company 
Vessey  and  Company 


ACCOUSA 

Labekjn/Noesting 
TRICO  Manufacturing 


Blackfeet  ln<fian  Writing  Instrument 
Dixor>-Ticonderoga 
Empire  Berol 
Fatter-Castell 
General  Pencil 
JR.  Moon  Pencil 
Musgrave  Pen  &  Pencil 
Panda 

Writing  Instrument  Manufacturers  Associatkxi,  Pen- 
cil Section 


Rhone-Poulenc 


AL  Tech  Specialty  Steel    . 

Carpenter  Techrrology 

Crucible  Specialty  Metals 

ElectraHoy 

Republk;  Engineered  Steels 

Slater  Steels 

Talley  Metals  Technotogy 

United  Steelworiters  of  Amerwa 


AL  Tech  Specialty  Steel 

Carpenter  Techrwtogy 

Crucible  Specialty  Metals 

ElectraHoy 

Republk:  Engineered  Steels 

Slater  Steels 
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Commerce  case 
No. 


A-588-633 


A-469-805 


A-570-836 


A-570-832 


A-570-835 


A-549-812 


A-821-807 


A-549-ai3 


A-357-809 


A-351-826 


A~428-820 


A-475-814 


C-475-815 


C-475-ei7 


Commission 
case  ^k>. 


Product/country 


731-TA-681 


731-TA-682 


731-TA-718 


731-TA-696 


731-TA-703 


731-TA-705 


731-TA-702 


731-TA-706 


731-TA-707 


731-TA-70e 


731-TA-709 


731-TA-710 


7ai-TA-362 


701-TA-364 


Stainless  steel  bar/Japan 


Stainless  steel  bar/Spain 


Glycine/China 


Pure  magnesium/Ctiina 


Furfuryl  alcohol/China 


Furfuryl  alcohol/Thailand 


Ferrovanadium  and  nitrided  vanadium/Russia 


Canned  pineapplemiailand 


Seamless  pipe/Argentina 


Seamless  pipe/Brazil 


Seamless  pipe/Gemiany 


Seamless  ptpeAX^ 


Seamless  pipe/Italy 


Oil  countiy  tubular  goods/Italy 


Petitioners/supporters 


Talley  Metals  Technology 
United  Steelworkers  of  America 


AL  Tecb  Specialty  Steel 

Carpenter  Technology 

Cnjdble  Specialty  Metals 

Electralloy 

Reput)lic  Engineered  Steels 

Slater  Steels 

Talley  Metals  Technology 

United  Steelworkers  of  America 


AL  Tech  Specialty  Steel 

Carpenter  Technology 

Cnjcible  Specialty  Metals 

Electralloy 

Republic  Engineered  Steels 

Slater  Steels 

Talley  Metals  Technology 

United  Steelworkers  of  Amerk:a 


Chattem 
Hampshire  Chemical 


Dow  Chemical 

Magnesium  Corporatron  of  America 

International  Union  of  Operatirra  Engineers  (Local 

564) 
United  Steelworkers  of  America  (Local  8319) 


00  Chemicals 


QO  Chemrcals 


ShiekJalk)y  Metallurgical 


Maui  Pineapple 

International  Longshorenwrn's  and  Warehouseman's 
Union 


Koppel  Steel 

Quanex 

Timken 

United  States  Steel 


Koppel  Steel 

Quanex 

Tintfcen 

United  States  Steel 


Koppel  Steel 

Quanex 

Timken 

United  States  Steel 


Koppel  Steel 

Qi^unex 

Timken 

United  States  Steel 


Koppel  Steel 

Quanex 

Timken 

United  States  Steel 


IPSCO 
Koppel  Steel 
Lone  Star  Steel 
Maverick  Tube 
Newport  Steel 
North  Star  Steel 
U.S.  Steel 
USS/Kobe 
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Commefce  case 
No. 


A-357-810 


A-4t5-816 


A-588-835 


A-5a0-825 


A-201-817 


A-570-840 


A-570-842 


A-58e-836 


A-583-824 


A-58d-838 


C-475-819 


C-48»-806 


Commission 
case  No. 


731-TA-711 


731-TA-713 


731-TA-714 


731-TA-715 


731-TA-716 


731-TA-724 


731-TA-726 


731-TA-727 


731-TA-729 


731-TA-739 


701-TA-365 


701-TA-366 


Product/country 


Oil  country  tubular  goods/Argentina 


Petitioners/supporters 


Oil  country  tubular  goods/Italy 


IPSCO 
Koppel  Steel 
Lone  Star  Steel 
Maverick  Tut)e 
Newport  Steel 
Nortti  Star  Steel 
U.S.  Steel 
USS/Kobe 


BeHville  Tube 
IPSCO 
Koppel  Steel 
Lone  Star  Steel 
Maverick  Tube 
Newport  Steel 
Nottfi  Star  Steel 
U.S.  Steel 
USS/Kobe 


Oil  country  tubular  goods/Japan 


Oil  country  tubular  goods/Korea 


Oil  country  tubular  goods/Mexk» 


IPSCO 
Koppel  Steel 
Maverick  Tube 
Newport  Steel 
North  Star  Steel 
U.S.  Steel 


Bellville  Tube 
IPSCO 
Koppel  Steel 
Lone  Star  Steel 
Maverick  Tube 
Newport  Steel 
North  Star  Steel 
U.S.  Steel 
USS/Kobe 


Manganese  metal/China 


Polyvinyl  akx)hol/China 


Polyvinyl  akx)hol/Japan 


Polyvinyl  akx)hol/Taiwan 


Clad  steel  plate/Japan 


IPSCO 
Koppel  Steel 
Maverick  Tube 
Newport  Steel 
North  Star  Steel 
U.S.  Steel 
USS/Kobe 


Elkem  Metals 
Ken--McGee 


Air  Products  and  Chemkals 


Air  Products  and  Chemk»ls 


Air  Products  and  Chemicals 


Lukens  Steel 


Pasta/Italy 


A.  Zerega's  Sons 
American  Italian  Pasta 
Borden 

D.  Merlino  &  Sons 
Dakota  Growers  Pasta 
Foukls 

Gilster-Mary  Lee 
Gooch  Foods 
Hershey  Foods 
Pasta  USA 

Philadelphia  Macaroni 
ST.  Specially  Foods 


Pasta/Turkey 


A.  Zerega's  Sons 

Amencan  Italian  Pasta 

Borden 

D.  Merlino  &  Sons 

Dakota  Growers  Pasta 

Foukis 
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Commerce 
No. 


A-475-818 


Commission 
No. 


A-489-805 


A-428-821 


A-588-837 


731-TA-734 


731-TA-735 


731-TA-736 


731-TA-737 


A-201-820 


731-TA-747 


A-588-839 


A-570-844 


A-560-801 


A-58»-825 


A-570-846 


A-489-807 


731-TA-740 


731-TA-741 


731-TA-742 


731-TA-743 


731-TA-744 


731-TA-745 


Prodtxn/country 


Pasta/Kaly 


Pasta/Turkey 


Large  newspaper  printing  presses/Gemiany 


Large  newspaper  printing  presses/Japan 


Fresh  tomatoes/Mexico 


Sodium  azide/Japan 


Melamine  institutional  dinnerware/China 


Melamine  institutional  dinnerware/lndonesia 


Melamine  institutional  dinnerware/Taiwan 


Brake  rotors/China 


Steel  concrete  reinforcing  bar/Turkey 


Petittoners/supporters 


Giister-Mary  Lee 
Gooch  Foods 
Hershey  Foods 
Pasta  USA 
Philadlephia  Macaroni 
S.T.  Specialty  Foods 


A.  Zerega's  Sons 
Anterican  Italian  Pasta 
Borden 

D.  Merlino  &  Sons 
Dakota  Growers  Pasta 
FoukJs 

GilsterMary  Lee 
Gooch  Foods 
Hershey  Foods 
Pasta  USA 

Philadelphia  Macaroni 
S.T.  Specialty  Foods 


A.  Zerega's  Sons 
American  Italian  Pasta 
Borden 

D.  Meriino  &  Sons 
Dakota  Growers  Pasta 
Foulds 

GilsterMary  Lee 
Gooch  Foods 
Hershey  Foods 
Pasta  USA 

Philadelphia  Macaroni 
S.T.  Specialty  Foods 


Rockwell  Graphks  Systems 


Rockwell  Graphrcs  Systems 


Accomack  County  Fami  Bureau 

Ad  Hoc  Group  of  Florida,  California,  Georgia,  Penn- 
sylvania, South  Carolina,  Tennessee,  and  Virginia 
Tomato  Growers 

Florida  Fstrm  Bureau 

Federatton 

Fk>rida  Fruit  and  Vegetattle  Association 

Fbrida  Tomato  Exchange 

Ftorida  Tomato  Growers  Exchange 

Gadsden  County  Tomato  Growers  Association 

South  Carolina  Tomato  Association 


American  Azide 


Cariisle  Food  Sen^ice 
Lexington  United 
Plastk:s  Manufacturing 


Cariisle  Food  Service 
Lexington  United 
Plastrcs  Manufacturing 


Cariisle  Food  Service  Products 
Lexington  United 
Plastrcs  Manufacturing 


Brake  Parts 

Coalitktn  for  the  Presentation  of  American  Brake 

Drum  and  Rotor  Aftermarket  Manufacturers 
Kelsey  Hayes 

Kinetk:  Parts  Manufacturing 
Iroquois  Tool  Systems 
Overseas  Auto  Parts 
Wagner  Brake 


AmeriSteel 
Auburn  Steel 
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Commerce  case 
No. 


A-588-840 


A-670-847 


A-670-848 


Commission 
case  No. 


731-TA-748 


731-TA-749 


731-TA-752 


A-588-841 


731-TA-750 


A-570-649 


A-821-808 


A-791-804 


731-TA-753 


731-TA-754 


A-823-808 


A-570-850 


731-TA-755 


731-TA-756 


731-TA-757 


Product/country 


Gas  tijrtx>compressor  systems/Japan 


PersuKates/China 


Crawfish  tail  meat/China 


Vector  supercomputers/Japan 


Cut-to-length  cartxxi  steel  plate/China 


Cut-to-length  carbon  steel  plate/Russia 


Cut-to-length  cart)on  steel  plate/South  Africa 


Cut-to-length  cartxw  steel  plateAJkraine 


Collated  roofing  nails/China 


Petitior>ers/suppof1ers 


Birntingham  Steel 
Commercial  Metals 
Marion  Steel 
New  Jersey  Steel 


DemagDelaval 

Dresser-Rand 

United  Sleehworkers  of  America 


FIMC 


A&S  Crawfish 

Acadiana  Fisherman's  Coop 

Amaudville  Seafood 

Atchatalaya  Crawfish  Processors 

Basin  Crawfish  Processors 

Bayou  Limd  Seafood 

Becnel's  Meat  &  Seafood 

Ballard's  Poultry  &  Crawfsh 

Bonanza  Crawfish  Farm 

Cajun  Seafood  Distributors 

Cart's  Seafood 

Catahoula  Crawfish 

ChopKn  SFD 

CJ.'s  Seafood  &  Purged  Crawfish 

Clearwater  Crawfish 

Harvey's  Seafood 

Louisiana  Premium  Seafoods 

Louisiana  Seafood 

Lawtell  Crawfish  Processors 

Phillips  Seafood 

Prairie  Cajun  Wholesale 

Seafood  Dist. 

Riceland  Crawfish 

Seafood  Intemational 

Distributors 

Sylvester's  Processors 

Teche  Valley  Seafood 

L.T.  West 

Crawfish  Processors  Alliance 


Cray  Research 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

National  Steel 

U.S.  Steel 

United  Steelworicers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

National  Steel 

U.S.  Steel 

United  Steelworicers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

National  Stael 

U.S.  Steel 

United  Steelwortters  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

National  Steel 

U.S.  Steel 

United  Steeiworicers  of  America 


Illinois  Tool  Worics 

Intemational  Staple  and  Machines 
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Commerce  case 
No. 


A-583-826 


A-583-827 


A-337-803 


C-475-821 


A-475-820 


A-588-843 


A-580-829 


A-469-807 


A-401-806 


A-563-828 


Commission 
case  No. 


731-TA-759 


731-TA-762 


731-TA-768 


Product/coun^ 


CoUated  roofing  nails/Taiwan 


SRAMs/Taiwan 


Fresh  Atlantic  salmon/Chile 


701-TA-373 


731-TA-770 


731-TA-771 


731-TA-772 


A-337-804 


A-570-851 


Stainless  steel  wire  rod/Italy 


Stainless  steel  wire  rod/Italy 


Stainless  steel  wire  rod/Japan 


Stainless  steel  wire  rod/Korea 


731-TA-773 


731-TA-774 


731-TA-775 


731-TA-776 


731-TA-777 


Stainless  steel  wire  rod/Spain 


Stainless  steel  wire  rod/Sweden 


Stainless  steel  wire  rodTTaiwan 


Preserved  mushrooms/Chile 


Preserved  mushrooms/China 


Petitioners/supponers 


Stanley-Bostitch 


Illinois  Tool  Works 

International  Staple  and  Machines 

Stanley-Bostitch 


Micron  Technology 


Atlantic  Salmon  of  Maine 
Cooke  Aquaculture  US 
DE  Salmon 
Gk>bal  Aqua  USA 
Island  Aquaculture 
Maine  Coast  Nordic 
Scan  Am  Fish  Farms 
Treats  Island  Fisheries 
Tmmpet  Isleind  Salmon  Farm 


AL  Tech  Specialty  Steel 
Carpenter  Technotogy  > 

Reput)lic  Engineered  Steels 
Talley  Metals  Technok>gy 
Uniteid  Steelworkers  of  America 


AL  Tech  Specialty  Steel 
Carpenter  Technology 
Reput)lk:  Engineered  Steels 
Talley  Metals  Technology 
United  Steelworicers  of  America 


AL  Tech  Specialty  Steel 
Carpenter  Technology 
Republic  Engineered  Steels 
Talley  Metals  Technotogy 
United  Steelworkers  of  Antertea 


AL  Tech  Specialty  Steel 
Carpenter  Technotogy 
Republic  Engineered  Steels 
Tadtey  Metals  Technotogy 
United  Steelworkers  of  America 


AL  Tech  Specialty  Steel 
Carpenter  Technology 
Republic  Engineered  Steels 
Taltoy  Metals  Technology 
United  Steelwortcers  of  America 


AL  Tech  Specialty  Steel 
Carpenter  Technology 
Republic  Engineered  Steels 
Talley  Metals  Technotogy 
United  Steelworkers  of  America 


AL  Tech  Specialty  Steel 
Carpenter  Technology 
Reput)iic  Engineered  St^s 
Talley  Metals  Technotogy 
United  Steeiwodcers  of  America 


L.K.  Bowman 
Modem  Mushroom  Farms 
Monterey  Mushrooms 
Mount  Laurel  Canning 
Mushroom  Canning 
Soutfiwood  Farms 
Sunny  DeP  Foods 
United  Canning 


LK.  Bowman 
Modem  Mushroom  Farms 
Monterey  Mushnxxns 
Mount  Laurel  Canning 
Mushroom  Canning 
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Commerce  case 
No. 


A-533-813 


Commission 
case  No. 


731-TA-778 


A-560-8Q2 


C-423-809  701-TA-376 


731-TA-77g 


C-*75-«23 


C-791-a06 


701-TA-377 


701-TA-379 


A-423-808 


/K-122-830 


731-TA-788 


731-TA-789 


A-47S-822 


A-580-831 


731-TA-790 


731-TA-791 


A-791-805 


731-TA-792 


Product/countoy 


Preserved  mushrooms/India 


Preserved  .mushfooms/tndonesia 


Stainiess  steei  plate  in  coilsi'Beigium 


Staintess  steel  plate  in  coils/Italy 


Stainless  steel  plate  in  coAs/South  Africa 


Painless  steei  plate  in  coils/Belgium 


Stainless  steel  plate  in  coHs/Canada 


Stainless  steel  plate  in  coils/Haty 


Stainless  steel  plate  in  cois/Korea 


Stainless  steel  plate  in  coils/South  Africa 


Pettioners/suppofterc 


Soutfiwood  Fanns 
Sunny  Dell  Foods 
United  Canning 


LK.  Bowman 
Modem  Mushroom  Farms 
Monterey  Mushrooms 
Mount  Lauret  Canning 
Mushroom  Canning 
Soutfiwood  Fanns 
Sunny  DeH  Foods 
United  Canning 


LK.  Bowman 
Modem  Musfvoom  Farms. 
Monterey  Mushrooms 
Mount  Laurel  Canning 
Mushroom  Canning 
Soutfiwood  Farms 
Sunny  DeH  Foods 
United  Canning 


Allegheny  Ludhjm 

Armco  Steel 

Lukens  Steel 

North  American  Stainless 

United  Steetwortcers  o(  America 


Allegheny  Ludhjm 

Armco  Steel 

J&L  Specialty  Steel 

Lukens  Steel 

North  American  Stainless 

United  Steeiwortws  of  America 


Allegheny  LudKmi 

Armco  Steel 

J&L  Specialty  Steel 

Lukens  Steel 

North  American  Stainless 

United  Steefworkers  of  America 


Alegheny  Ludhim 

Armco  Steel 

Lukens  Steel 

North  American  Stainless 

United  Steetworkers  of  America 


Allegheny  Ludhjm 

Anmco  Steel 

J&L  Specially  Steel 

Lukens  Steei 

f4ort)  American  Staintess 


Allegheny  Ludhvn 
Armco  Steel 
J&L  Specialty  Steel 
'  Lukens  Steel 
North  AmefKan  Staintess 
United  Steelworkers  of  America 


Allegheny  Ludkim 

Armco  Steel 

J&L  Specialty  Steel 

Lukens  Steel 

f4orth  Amernan  Stainless 

United  Steelworkers  of  Amertea 


Allegheny  Ludhim 

Armco  Steel 

J&L  Specialty  Steel 

Lukens  Steel 

North  American  Stainless 
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Commefce  case 
No. 

Commission 
case  No. 

Product/country 

Petitjoners/supporters 

United  SteelworKers  of  America 

A-583-830  

731-TA-793 

Stainless  steel  plate  in  coils/Taiwan  

Allegheny  Ludlum 

Armco  Steel 

J&L  Specialty  Steel 

Luicens  Steel 

North  American  Stainless 

United  Steelworkers  of  America 

A-560-803  

731-TA-787 

Extnxled  njt)bef  thread/Indonesia 

North  American  Rufahnr  Thmari 

A-S8B-846  

731-TA-807 

Hotrolled  cartxxi  steel  flat  products/Japan  

c 

Bethlehem  Steel 

California  Steel  Industries 

Gallatin  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO 

Ispat/lnland 

LTV  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

WCI 

Weirton  Steel 

Independent  Steelworicers 

United  Steelworkers  of  America 

C-351-829  

701-TA-384 

Hotrolled  cart)on  steel  flat  products/Brazil  

Bethlehem  Steel 

* 

E 

California  Steel  Industries 

Gallatin  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO 

Ispat/lnland 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

WCI 

Weirton  Steel                                          ^ 

Independent  Steelworicers 

United  Steelworicers  of  America 

A-351-828  

731-TA-806 

Hotrolled  cartxxi  steel  flat  products/Brazil  

Bethlehem  Steel 

- 

b 

California  Steel  industries 

Gallatin  Steel                          , 

Geneva  Steel 

Gulf  States  Steel 

IPSCO 

Ispat/lnland 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

WCI 

Weirton  Steel 

Independent  Steelworicers 

United  Steelworicers  of  America 

A-821-809  : 

731-TA-608 

Hotrolled  cart)on  steel  flat  products/Russia  

Bethlehem  Steel 

California  Steel  Industries 

Gallatin  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO 

Ispat/lnland 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel                           . 
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Commerce  case 
No. 


A-427-814 


A-428-825  ... 


Commission 
case  No. 


731-TA-797 


Product/country 


Stainless  steel  sheet  and  strip/France 


731-TA-798 


A-475-824 


A-588-845 


Stainless  steel  sheet  and  strip/Gemiany 


731-TA-799  Stainless  steel  sheet  and  strip/Italy 


A-580-834 


731-TA-800 


731-TA-801 


Stainless  steel  sheet  and  strip/Japan 


A-201-822 


A-583-831 


731-TA-802 


731-TA-803 


Stainless  steel  sheet  and  strip/Korea 


Stainless  steel  sheet  and  strip/Mexico 


Stainless  steel  sheet  and  strip/Taiwan 


A-412-818 


731-TA-804 


Stainless  steel  sheet  and  stripAJnited  Kingdom 


Petitioners/supporters 


WCI 

Weirton  Steel 
Independent  Steelworkers 
United  Steelworkers  of  America 


Allegheny  Ludhjm 

Anmco  Steel 

Bethlehem  Steel 

Butler  Armco  Independent  Union 

North  American  Stainless 

United  Steelwori<ers  of  America 

Zanesville  Armco  Independent  Organization 


Allegheny  Ludlum 

Armco  Steel 

Bethlehem  Steel 

J&L  Specialty  Steel 

Butler  Amico  Independent  Union 

North  American  Stainless 

United  Sfeelworiters  of  America 

Zanesville  Armco  Independent  Organization 


Allegheny  Ludlum 

Armco  Steel 

Bethlehem  Steel 

J&L  Specialty  Steel 

Butler  Armco  Independent  Union 

North  American  Stainless 

United  Steelworicers  of  America 

Zanesville  Annco  Independent  Organization 


Allegheny  Ludlum 

Armco  Steel 

Bethlehem  Steel 

J&L  Specialty  Steel 

Butter  Anmco  Independent  Union 

North  Anwrican  Stainless 

United  Steelwori^ers  of  America 

Zanesville  Armco  Independent  Organization 


Allegheny  Ludlum 

Annco  Steel 

Bethlehem  Steel 

J&L  Specialty  Steel 

Butter  Amico  Independent  Union 

North  American  Staintess 

United  Steelworiters  of  America 

Zanesvilte  Anrtco  Independent  Organization 


Allegheny  LucMum 

Armco 

Bethtehem  Steel 

J&L  Specialty  Steel 

North  American  Stainless 

United  Steelworkers  of  Amerk:a 


Allegheny  Ludlum 

Armco  Steel 

Bethtehem  Steel 

J&L  Specialty  Steel 

Butter  Armco  independent  Union 

North  American  Stainless 

United  Steelwori<ers  of  America 

Zanesvilte  Annco  Independent  Organization 


Allegheny  Ludlum 

Armco  Steel 

Bethtehem  Steel 

J&L  Specialty  Steel 

Butler  Annco  Independent  Union 

North  American  Stainless 

United  Steelworkers  of  America 

Zanesvilte  Armco  IndeperKtent  Organizatkxi 
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Federal  Register /Vol.  68,  No.  134 /Monday,  July  14,  2003 /Notices 


Comtnerce 
No. 


0-427-815 


C-475-825 


Convnission 
case  No. 


701-TA-380 


Product/country 


Stainless  steel  sheet  and  strip/France 


701-TA-381 


C-580-835 


A-570-852 


C-427-817 


C-533-ei8 


701-TA-382 


Stainless  steel  sheet  and  strip/Italy 


731-TA-814 


701-TA-387 


701-TA-388 


Stainless  steel  sheet  and  strip/Korea 


Creatine  monohydrateA^hina 


Cut-to-length  cartxm  steel  plate/France 


Cut-to-iength  cartxm  steel  plate/India 


C-S60-806 


C-475-827 


C-580-837 


A-427-^16 


701-TA-^389 


701-TA-390 


701-TA-391 


731-TA-816 


Cut-to-length  cartMn  steel  plate/Indonesia 


Cut-to-length  cartXNi  steel  plate/Katy 


Cut-to-length  cartx)n  steel  plate/Korea 


Cut-to-length  cartwn  steel  plate/France 


Petitioners/supporters 


Allegheny  Ludlum 

Armco  Steel 

Bethlehem  Steel 

Butler  Armco  Independent  Union 

North  American  Stainless 

United  Steelworkers  of  America 

Zanesville  Armco  Independent  Organization 


Allegheny  Ludlum 

Armco  Steel 

Bethlehem  Steel 

J&L  Specialty  Steel 

Butler  Armco  Independent  Union 

North  American  Stainless 

United  Steelworlcers  of  America 

Zanesville  Anmco  Independent  Organization 


Allegheny  Ludlum 

Armco  Steel 

Bethlehem  Steel 

J&L  Specialty  Steel 

Butler  Armco  Independent  Union 

North  American  Stainless 

United  Steelworkers  of  America 

Zanesville  Anuco  Independent  Organization 


Pfanstiehl  Laboratories 


Bethlehem  Steel 

Geneva  Steel 

IPSCO  Steel 

National  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

National  Steel 

Tuscaloosa  Steel 

U.S.  Steel 

United  Steelworicers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

Natkmal  Steel 

Tuscakrasa  Steel 

U.S.  Steel 

United  Steelworicers  of  America 


Bethlehem  Steel 

Gerteva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

Natkyial  Steel 

U.S.  Steel 

United  Steelworkers  of  Amertea 


Bethletiem  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

NatkKial  Steel 

Tuscakx)sa  Steel 

U.S.  Steel 

Untod  Steeiworiwrs  of  America 


Bethlehem  Steel 
Geneva  Steel 
IPSCO  Steel 
Nationai  Steel 
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Commerce  case 
No. 


A-533-817 


Commission 
case  No. 


731-TA-817 


A-560-805 


A-475-826  731-TA-619 


731-TA-818 


A-588-847 


731-TA-820 


A-58P-836 


A-507-502 


731-TA-821 


731-TA-287 


C-5a7-501 


C-50f7-601 


None 


None 


A-821-811 


A-580-639 


A-583-633  ....:..     731-TA-826 


731-TA-856 


731-TA-825 


Product/country 


Cut-to-length  cartXMi  steel  plate/India 


Cut-to-length  cartxxi  steel  plate/Indonesia 


Cut-to-length  carbon  steel  plate/Italy 


Cut-to-length  cartxm  steel  plate/Japan 


Cut-to-length  cartxw  steel  plate/Korea 


Raw  In-shell  pistachios/Iran 


Raw  in-sheH  pislachlos/lran 


Roasted  in-shell  pistachios/Iran 


Anmionium  nitrate/Russia 


Polyester  staple  fiber/Korea 


Petitioners/supporters 


U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

National  Steel 

Tuscaloosa  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

National  Steel 

Tuscaloosa  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

National  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

Tuscaloosa  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Bethlehem  Steel 

Geneva  Steel 

Gulf  States  Steel 

IPSCO  Steel 

National  Steel 

Tuscaloosa  Steel 

U.S.  Steel 

United  Steelworkers  of  America 


Blackwell  Land 

California  Pistachk)  Orchard 

T.M.  Duche  Nut 

Keenan  Farms 

Kern  Pistachio  Hulling  &  Drying 

Los  Ranchos  de  Poco  Pedro 

Pistachio  Producers  of  California 


No  case  at  the  Commission:  no  service  list  at  Com- 
merce 


Polyester  staple  fiber/Taiwan I  Aiteva  Specialties  S.a.r.l. 


No  case  at  the  Commisskxi;  no  service  list  at  Com- 
merce 


Agrium 

Air  Products  and  Chemcals 

Mississippi  Chemical 

El  Dorado  Chemical 

Nitram 

La  Roche 

WiKaro  Fertilizer 


E.I.  du  Pont  de  Nemours 
Arteva  Specialties  S.a.r.l. 
Wellman 
Intercontinental  Polymers 
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Commdfce  cas6 
No. 

Commission 
case  No. 

Product/country 

• 

Petitioners/supporters 

Welbnan 
Intercontinental  Polymers 

A-570-855  

731-TA-841 

Non-frozen  apple  juice  concentrate/China 

Coloma  Frozen  Foods 

Green  Valley  Apples  of  California 
Knouse  Foods  Coop 
Mason  County  Fmit  Packers  Coop 
Tree  Top 

A-588-852  

731-TA-«53 

Structural  steel  beams/Japan 

Norttiwestem  Steel  and  Wire 

Nucor 

Nucor-Yamato  Steel 

TXI-Chaparral  Steel 

United  Steelworkers  of  America 

C-580-842  

701-TA-401 

Structural  steel  beams/Korea 

Norttiwestem  Steel  and  Wim 

Nucor 

Nucor-Yamato  Steel 

TXI-Chaparral  Steel 

United  Steelworkers  of  America' 

A-580-841    

731-TA-854 

Structural  steel  beams/Korea 

Noithwp^tPm  5>tPAl  anri  Wiro 

* 

Nucor 

Nucor-Yamato  Steel 

TXI-Chaparral  Steel 

United  Steelworkers  of  America 

A-570-856  

731-TA-851 

Synthetic  Indigo/China 

Buffalo  Color 

United  Steelworicers  of  America 

A-588-850  

731-TA-847 

Large-  diameter  carbon  steel  seamless  pipe/Japan 

North  Star  Steel 

Timken 

U.S.  Steel 

USS/Kobe 

United  Steelwort<ers  of  America 

A-588-851   ...:... 

731-TA-847 

Small-diameter  carbon  steel  seamless  pipe/Japan  .. 

Koppel  Steel 

North  Star  Steel 

Sharon  Tube 

Timken 

U.S.  Steel 

USS/Kobe 

Vision  Metals'  Gulf  States  Tube 

United  Steelwori<ers  of  America 

A-791-808  

731-TA-8.50 

Small-diameter  cartwn  steel  seamless  pipe/South 
Africa. 

Koppel  Steel 

North  Star  Steel 

Sharon  Tube 

Timken 

U.S.  Steel 

USS/Kobe 

Visk>n  Metals'  Gulf  States  Tube 

United  Steelworicers  of  America 

A-485-805  

731-TA-649 

Small-diameter  cartwn  steel  seamless  pipe/Roma- 
nia. 

Koppel  Steel 

North  Star  Steel 

Sharon  Tube 

Timken 

U.S  Steel 

USS/Kobe 

Visk>n  Metals'  Gulf  States  Tube 

United  Steelwortcers  of  America 

A-201-827  

731-TA-848 

Large-diameter  cartwn  steel  seamless  pipe/Mexico 

North  Star  Steel 

Timken 

U.S.  Steel 

USS/Kobe 

United  Steelwori<ers  of  America 

A-e51-802  ; 

731-TA-846 

Small-diameter  cartxxi  steel  seamless  pipe/Czech 
Republic. 

Koppel  Steel 
rtorth  Star  Steel 
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Qom 


imerce  case 
No. 


Ck>mmission 
case  No. 


A-670-853 


A4580-812 


A-475-828 


731-TA-828 


731-TA-556 


731-TA-865 


AH557-809 


A-B65-801 


A-588-856 


A-680-846 


731-TA-866 


731-TA-867 


731-TA-888 


731-TA-e89 


A- 169-810 


A-58a-015 


731-TA-890 


AA1921-66 


A-822-804 


A-570-860 


731-TA-873 


731-TA-874 


Product/country 


AspirinOwia 


DRAMs  of  1  megabit  and  above/Korea 


Stainless  steel  butt-weid  pipe  fittings/Haly 


Stainless  steel  buttweld  pipe  fittings/Malaysia 


Stainless  steel  butt-vwW  pipe  fittings/PhiMippines 


Stainless  steel  angle/Japan 


Stainless  steel  angle/Korea 


Stainless  steel  angle/Spain 


Television  receivers/Japan 


Steel  concrete  reinforcing  t>ar/Belarus 


Steel  concrete  reinforcing  bar/China 


Petitioners/supporters 


Sharon  Tube 

THnken 

U.S.  Steel 

USS/Kobe 

Vision  Metals'  Gulf  States  Tube 

United  Steelworkers  of  America 


Rhodu 


Micron  Technology 
NEC  Electronics 
Texas  Instruments 


Martovitz  Enterprises 

Gerin 

Shaw  Alloy  Piping  Products 

Taylor  Forge  Stainless 


Markovitz  Enterprises 

Gertin 

Shaw  Alloy  Piping  Products 

Taylor  Forge  Stainless 


Markovitz  Enterprises 

Gerlin 

Shaw  Altoy  Piping  Products 

Taylor  Forge  Stainless 


Stater  Steels 

United  Steelworkers  of  America 


Slater  Steels 

United  Steelworkers  of  America 


Slater  Steels 

United  Steelworkers  of  America 


AGIV  (USA) 

Casio  Computer 

CBM  America 

Citizen  Watch 

Funai  Electrk: 

Hitachi 

Industrial  UnkMi  Departnr>ent 

Matsushita 

Mitsubishi  Electrk: 

NEC 

Orion  Electric 

J.C.  Penny 

Philips  Electronk:s 

Philips  Magnavox 

P.T.  Imports 

Sanyo 

Sharp 

Toshiba 

Toshiba  America  Consumer  Products 

VKtor  Company  of  Japan 

Montgomery  Ward 

Zeniffi  Electronics 


AmeriSteel 
Autxim  Steel 
Birmingham  Steel 
Border  Steel 
CMC  Steel  Group 
Marion  Steel 
Nucor  Steel 
Rebar  Trade  Actk>n 
Coalition 
Rivennew  Steel 
SheffieM  Steel 


AmeriSteel 
Aut>um  Steel 
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Commeioe  case 

Commission 

p 

No. 

*  case  No. 

Product/country 

Petitioners/supporters 

* 

Binningham  Steel 

s 

• 

Border  Steel 

, 

cm:  Steel  Group 

Marion  Steel 

Nucor  Steel 

Rebar  Trade  Action  Coalition 
Riverview  Steel 
Sheffield  Steel 

A-560-811   

731-TA-875 

Steel  concrete  reinforcing  bar/Indonesia  

AmeriSteel 

!^ 

"    • 

Binningham  Steel 

Border  Steel 

CMC  Steel  Group                   <.      . 

Marion  Steel 

Nucor  Steel 

Rebar  Trade  Action  Coafltion 

Riverview  Steel 

Sfieffield  Steel 

A-580-844  

731-TA-877 

Steel  concrete  ceinforcing  bar/Korea  

AmeriSteel 

Auburn  Steel 

Birmingham  Steel                      * 

Border  Steel 

CMC  Steel  Group 
Marion  Steel 

i. 

. 

Nucor  Steel 

Rebar  Trade  Action  Coalition 

Riverview  Steel 
Sheffield  Steel 

A-449-804  

731-TA-878 

Steel  concrete  reinforcing  bar/Latvia  , 

AmeriSteel 
Aulxjm  Steel 
Birmingham  Steel 
Border  Steel 

♦ 

"4 

CMC  Steel  Group 

Marion  Steel 

Nucor  Steel 

Rebar  Trade  Action  Coalition 

Riverview  Steel 

Sheffield  Steel 

> 

A-841-804  

731-TA-879 

Steel  concrete  reinforcing  bar/MoJdova  

AmeriSteel 
Auburn  Steel 

• 

- 

Birmingham  Steel 
Border  Steel 
CMC  Steel  Group 

e 

• 

• 

Marion  Steel 

Nucor  Steel 

Rebar  Trade  Action  Coalition       '   • 

Riverview  Steel 

Sheffield  Steel 

A-455-803  

731-TA-880 

Steel  concrete  reinforcing  bar/Poland 

AmeriSteel 
Aubum  Steel 
Birmingham  Steel 
Border  Steel 
CMC  Steel  Group 

- 

Marion  Steel 

ft 

' 

Nucor  Steel 

Rebar  Trade  Action  CoaTition 

Sheffieid  Steel 

A-B23-809  

731-TA-882 

Steel  concrete  reinforcing  barAJkraine 

AmeriSteel 

Aubum  Steel 

Birmingham  Steel 

Border  Steel 

CMC  Steel  Group 

Marion  Steel 

NucorSteel 

Rebar  Trade  Action  CoaHfion 

* 
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Commerce  case 
No. 


An823-810 


Commission 
case  No. 


A-57&-862 


C-357-815 


731-TA-894 


731-TA-891 


701-TA-404 


A-357-814 


A-791-809 


A-580-OOe 


731-TA-905 


731-TA-134 


A-683-009 


A-122-006 


A-S88-029 


731-TA-135 


AA1 921^9 


AA1921-85 


Product/country 


Ammonium  nitrate/Ulcraine 


Foundry  coke/China 


Hot-rolled  steel  products/Argentina 


731-TA-896  Hol-folled  steel  products/Argentina 


Hot-roled  steel  pcoduds/Soulh  Alrica 


Color  TeteMsian  receivers/Koraa 


Color  television  teceivers/Taiwan' 


Steel  jacksAi^anada 


Fish  netting  of  manmade  fiber/Japan 


Petitioners/suppofters 


Sheffield  Steel 


Agrium 

Air  Products  and  Chemicals 

Committee  for  Fair  Ammonium  NHrate  Trade 

El  Dorado  Chemical 

LaRoche  Industries 

Mississippi  Chemicals 

Nftram 

Prodna 


ABC  Coke 

Citizens  Gas  and  Coke  Utility 

Erie  Coke 

Tonawanda  Coke 

United  Steeiworkers  of  America 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

Weirton  Steel 

Independent  SteelwQrkers 

United  Steeiworkers  of  America 


Belhlehen  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamks 

U.S.  Steel 

Weirton  Steel 

Independent  Steeiworkers 

United  Steelmxkers  of  America 


Bethlehem  S»eel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dymanks 

U.S.  Steel 

Weinon  Steel 

Independent  Steeiworkers 

United  Steeiworkers  of  America 


Independent  Radkinic  Wortters  of  America 
Intematxxial  Brothertnod  of  Electrical  Wori(ere 
Intematkxwl  Uraon  of  Electrical,  Rad»  and  Machine 

Wortcers 
Industrial  Unkxi  Department,  AFL-CKD 
Committee  to  Preserve  Amerkan  Cotor  Television 


Independent  Radkmk:  Woricers  of  America 
Intemafronal  Brotherhood  of  Electrical  Wort«ers 
IntematkKtal  Union  of  Electrical,  Radk>  and  Machine 

Wortwrs 
Industrial  Unfen  Department,  AFL-CK) 
Committee  to  Preserve  Anwrican  Cotor  Television 


Btoomfiekj  Manufacturing  (Hanah) 
Seabum  Metal  Products 


JovanovKh  Supply 

LFSI 

Trans-PadfK  Trading 


41640 
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Commerce  case 
No. 


A-58&-038 


A-588-055  AA1921-154 


Commission 
case  No. 


AA1921-98 


C-351-037 


A-588-005 


A-122-<0r 


A-588-405 


C-421-601 


104-TA-A21 


Product/country 


Bicycle  speedometers/Japan 


Acrylic  sheet/Japan 


Conon  Yam/Brazil 


731-TA-48 


731-TA-196 


731-TA-207 


701-TA-278 


High  power  microwave  amplifiers/Japan 


Red  raspberries/Canada 


Cellular  mobile  telephones/Japan 


Fresh  cut  flowers/Netherlands 


A-301-602 


A-331-602 


A-201-601 


A-401-603 


731-TA-329 


731-TA-331 


731-TA-333 


731-TA-354 


Fresh  cut  flowers/Colombia 


Fresh  cut  flowers/Ecuador 


Fresh  cut  flowers/Mexico 


Stainless  steel  hollow  products/Sweden 


Petitioners/supporters 


Avocet 
Cat  Eye 

Diversified  Products 
N.S.  International 
Sanyo  Electric 
Stewart-Wamer 


Polycast  Technology 


Harriet  &  Henderson  Yams 

LaFar  Industries 

American  Yam  Spinners  Association 


Aydin 
MCL 


Rader  farms 

Ron  Roberts 

Shuksan  Frozen  Food 

Northwest  Food  Producers  Association 

Oregon  Canebeny  Commission 

Washington  Red  Raspberry  Commission 


E.F.  Johnson 
Motorola 


Burdette  Coward 
Gold  Coast  Uanko  Nursery 
Hollandia  Wholesale  Florist 
Manatee  Fruit 
Monterey  Rower  Farms 
Topstar  Nursery 
Caiilomia  Floral  Council 
Floral  Trade  Council 
Florida  Flower  Association 


Burdette  Coward 
Gold  Coast  Uanko  Nursery 
Hollandia  Wholesale  Florist 
Manatee  Fruit 
Monterey  Flower  Farms 
Pajaro  Valley  Greenhouses 
Topstar  Nursery 
California  Floral  Council 
Floral  Trade  Council 
Florida  Flower  Association 


Burdette  Coward 
Gold  Coast  Uanko  Nursery 
Hollandia  Wholesale  Florist 
Manatee  Fruit 
Monterey  Flower  Farms 
Topstar  Nursery 
California  Floral  Council 
Fkjral  Trade  Council 
Ftorida  Rower  Associatkm 


Burdette  Coward 
Gold  Coast  Uanko  Nursery 
Hollandia  Wholesale  Rorist 
Manatee  Faiit 
Monterey  Rower  Farms 
Topstar  Nursery 
California  Floral  Council 
Floral  Trade  Council 
Florida  Ftower  Association 


AL  Tech  Specialty  steel 

Allegheny  Ludlum  Steel 

ARMCO 

Carpenter  Technotogy 

Crucible  Materials 
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Cqmmerce  case 
No. 


A-508-604 


A-588-802 


A-588-809 


A-583-806 


A-S80-803 


A-570-81 1 


A-427-804 


C-427-805 


A-588-823 


A-821-e05 


C-533-821 


C-S60-813 


C-7&1-810 


Commission 
case  No. 


731-TA-ae6 


731-TA-389 


731-TA-426 


731-TA-428 


731-TA-427 


731-TA-497 


731-TA-553 


Product/country 


Petitioners/supporters 


Industrial  phosphoric  acid/Israel 


3.5'  microdisi(s/Japan 


Small  business  telephone  systems/Japan 


Small  txjsiness  telephone  systems/Taiwan 


Small  business  telephone  systems/Korea 


Tungsten  ore  concentrates/China 


Hot-rolled  lead  and  bismuth  carbon  steel  products/ 
France. 


701-TA-315 


731-TA-571 


731-TA-697 


701-TA-405 


701-TA-«)6 


Oamacus  Tubular  Products 
Specialty  Tubing  Group 


Albright  &  Wilson 

FMC 

Hydrite  Chemical 

Monsanto 

Staufier  Chemical 


Verbatim 


American  Telephone  &  Telegraph 

Comdial 

Eagle  Telephonic 


American  Telephone  &  Telegraph 

Comdial 

Eagle  Telephonic 


American  Telephone  &  Telegraph 

Comdial 

Eagle  Telephonic 


Curtis  Tungsten 
U.S.  Tungsten 


Hot-rolled  lead  and  bismutfi  cartx>n  steel  products/ 
France. 


Professional  electric  cutting  tools/Japan 


Pure  magr)esium/Russia 


Hot-rolled  steel  products/India 


Hot-rolled  steel  products/Indonesia 


701-TA-407 


Bethlehem  Steel 
Inland  Steel  industries 
USS/Kobe  Steel 


Bethlehem  Steel 
Inland  Steel  Industries 
USS/Kobe  Steel 


Black  &  Decker 


Dow  Chemical 

Magnesium  Corporation  of  /Vmerica 
International  Union  of  Operating  Engineers 
United  Steelworlcers  of  /America 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

Weirton  Steel 

Independent  Steelworkers 

United  Steelworkers  of  America 


Hot-rolled  steel  products/South  Africa 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

Weirton  Steel 

Independent  Steelworkers 

United  Steelworkers  of  Amenca 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamk:s 


41642 


Federal  Register /Vol.  68.  No.  134 /Monday.  July  14,  2003 /Notices 


Commeroe  case 
No. 


C-549-618 


Commission 
case  No. 


701-TA-40e 


Product/country 


A-570-865  731-TA-899  Hot-rolled  stee)  producta/China 


Hot-rolled  steel  products/Thailand 


A-533-820 


^ 


731-TA-900 


Hot-rolled  steel  products/India 


A-560-812 


731-TA-901 


Hot-rolled  steel  pro(ftx:ts/lndonesia 


A-834-806 


A-421-807 


731-TA-902 


731-TA-903 


Hot-rolled  steel  products/Kazakhstan 


Hot-rolled  steel  products/Nettwrlands 


Petitioners/supporters 


Coi 


U.S.  Steel 
Weirton  Steel 
Independent  Steelworfcers 
United  Steelworkers  of  America 


Bettilehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

Weirton  Steel 

Independent  Steelvrarfcers 

United  Steelworkers  of  AmerKa 


Betfilehem  Steel 

GaOatin  Steel 

IPSCO 

LTV  Steel 

Natkxiai  Steel 

Nucor 

Steel  DynanrMcs 

U.S.  Steel 

Weiilon  Steel 

Independent  Steelworkers 

United  Steelworkers  of  Amerwa 


A-5 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

Natnnal  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

Weirton  Steel 

Independent  Steelworkers 

United  Steelworkers  of  America 


A^a: 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

Natnnal  Steel 

Nucor 

Steel  DynanrMcs 

U.S.  Steel 

Weirton  Steel 

Independent  Steelworkers 

United  Stee^workefs  of  America 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

Natnnal  Steel 

Nucor 

Steel  Dymank^s 

U.S.  Steel 

Weirton  Steel 

Independent  Steelworkers 

United  Steelworkers  of  America 


A-57 


A-a 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamks 

U.S.  Steel 
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Commerce 
No. 


A-^185-806 


Commission 
case  No. 


731-TA-a)4 


A-583-635 


A-5fip-817 


731-TA-906 


Product/country 


Hot-rolled  steel  products/Romania 


Hot-rolled  steel  producfsA^aiwan 


731-TA-907         Hot-rolled  steel  products/Thailand 


A-823-811 


A-570-864 


731-TA-908 


731-TA-695 


A-^a8-857 


A-201-828 


C-357-813 


Hot-roiled  steel  productsAJkraine 


Pure  magnesium  (granular)/China 


731-TA-919 


731-TA-920 


701-TA-402 


Welded  large  diameter  line  pipe/Japan 


Welded  large  diameter  line  pipe/Mexico 


Honey/Aigentina 


Petitioners/supporters 


Independent  SteeKvortors 
United  Steelworkers  of  America 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

National  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

Independent  Steelworkers 

United  Steelworkers  of  America 


Bethlehem  Steel 

GaHatin  Steel 

IPSCO 

LTV  Steel 

Natk)nal  Steel 

Nucor 

Steel  DynamKS 

U.S.  Steel 

Weirton  Steel 

Independent  Steeiwortcers 

United  Steelworkers  of  America 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

Natkxial  Steel 

Nucor 

Steel  Dynanncs 

U.S.  Steel 

Weirton  Steel 

Independent  Steelworkers 

United  Steelworkers  of  America 


Bethlehem  Steel 

Gallatin  Steel 

IPSCO 

LTV  Steel 

Itetkxtal  Steel 

Nucor 

Steel  Dynamics 

U.S.  Steel 

Weirton  Steel 

Independent  Steelworkers 

United  Steelworkers  of  America 


Concerned  Employees  of  Northwest  Altoys 
Magnesium  Corporation  of  America 
United  Steelworkers  cH  America 
United  Steelworicers  of  America  (Local  8319) 


American  Cast  Iron  Pipe 

Berg  Steel  Pipe 

Bethlehem  Steel 

Napa  Pipe/Oregon  Steel  Milis 

Saw  Pipes  USA 

Stupp 

U.S.  Steel 


American  Cast  Iron  Pipe 

Berg  Steel  Pipe 

Bethlehem  Steel 

Napa  Pipe/Oregon  Steel  MiHs 

Saw  Pipes  USA 

Stupp 

U.S.  Steel 


Adee  Honey  Farms 
Althc^  Api»1es 
Anderson  Apiaries 
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Commerce  case 
No. 


Commission 
case  No. 


Product/country 


C-357-814  701-TA-402 


Honey/Argentina 


Petitioners/supporters 


Arroyo  Apiaries 

Artesian  Honey  Producers 

Bailey  Enterprises 

Barkman  Honey  ' 

Basier  Honey  Apiary 

Beals  Honey 

Bears  Paw  Apiaries 

Beaverhead  Honey 

Bee  Biz 

Bee  Haven  Honey 

Belliston  Brothers  Apiaries 

Big  Sky  Honey 

RKhard  E.  Blake 

Gene  Brartd  Apiaries 

Curt  Bronnenbery 

Brown's  Honey  Famns 

Brumley's  Bees 

Buhmann  Apiaries 

Carys  Honey  Farms 

Chapanel  Honey 

Mitchell  Charies 

Charles  Apiaries 

Collins  Honey 

Conor  Apiaries 

Coy's  Honey  Fann 

Delta  Bee 

Eisete's  Poltonatron  &  Honey 

Ellingsoa's 

Elfott  Curtis  &  Sons 

Charles  L.  Emmons,  Sr. 

Gause  Honey 

Griffith  Honey 

Hamilton  Bee  Farms 

Hamilton  Honey 

Happie  Bee 

Han^est  Honey 

Harvey's  Hor)ey 

Hiatt  Honey 

Hoffman  Honey 

Hollman  Apiaries 

Honey  House 

Honeybee  Apiaries 

Gary  M.  Hon! 

Rand  William  HonI  and  Sydney  Jo  HonI 

Jaynes  Bee  Products 

Larry  Johnston 

American  Beekeeping  Federation 

American  Honey  Producers  Association 

Sioux  Honey  Associatk>n 


Larry  Johnston  Honey  Farms 
•Ke-An  Honey 
Kent  Honeyt}ees 
Lake-lndianhead  Honey  Farms 
Lamb's  Honey  Farm 
Laas  Flores  Apiaries 
Mackrill  Honey  Farnis  &  Sales 
Raymond  Marquette  , 

Mason  &  Sons  Honey 
McCoy's  Sunny  South  Apiaries 
Memmack  Valley  Apiaries  &  Evergreen  Honey 
Met  2  Honey  Farm^ 
A.H.  Meyer  &  Sons 
Missouri  River  Honey 
Mitchell  Brothers  Honey 
MorKia  Honey  farm 
Montana  Dakota  Honey 
Dave  Nelson  Apiaries 
Northem  Bk>om  Honey 
Noye's  Apiaries 
Oakes  Honey 
Oakley  Honey  Farms 
I  Old  Mill  Apiaries 
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Commerce  case 
No. 


C-357-813 


A-357-812  731-TA-892 


Commission 
case  No. 


701-TA-402 


Product/country 


Honey/Argentina 


Honey/Argentina 


Petitionefs/supporters 


Opp  Honey 

OroOulce 

Steve  E.  Parks  Apiaries 

Peterson's  Naturalty  Sweet  Honey 

Potoczak  Bee  Farms 

Price  Apiaries 

Pure  Sweet  Honey  Farms 

Bill  Rhodes  Honey 

Robertson  Pollination  ServKe 

William  Robson 

Robson  Honey 

Rosedale  Apiaries 

Ryan  Apiaries 

Schmidt  Honey  Farms 

Simpson  Apiaries 

James  R.  &  Joan  Smith  Tmst 

SnfKX>t  Honey 

Sdby  Honey 

Stahlman  Apiaries 

Stroope  Bee  &  Honey 

T&D  Honey  Bee 

Talbott's  Honey 

Terry  Apiaries 

Thompson  Apiaries 

Triple-A  Fami 

Troprcal  Blossom  Honey 


Tubbs  Apiaries 

Venable  Wholesale 

B.  Weaver  Apiaries 

Wiet)ersiek  Honey  Farms 

Walter  L.  Wilson  Buzz  76  Apiaries 

Wilmer  Farms 

Brent  J.  Woodworth 

Wooten's  Golden  Queens 

Yaddof  Apiaries 

American  Beekeeping  Federation 

American  Honey  Products  Association 

Sioux  Honey  Associatk>n 


Adee  Honey  Fanns 

Althoff  Apiaries 

Anderson  Apiaries 

Arroyo  Apiaries 

Artesian  Honey  Producers 

Bailey  Enterprises 

Bartcman  Honey 

Basler  Honey  Apiary 

Seals  Honey 

Bears  Paw  Apiaries 

Beaverhead  Honey 

Bee  Biz 

Bee  Haven  Honey 

Belliston  Brothers  Apiaries 

Big  Sky  Honey 

Richard  E.  Blake 

Gene  Brandi  Apiaries 

Curt  Bronnenbery 

Brown's  Honey  Farms 

Brumley's  Bees 

Buhmann  Apiaries 

Carys  Honey  Farms 

Chaparrel  Honey 

Mitchell  Charies 

Charles  Apiaries 

Collins  Honey 

Conor  Apiaries 

Co/s  Honey  Feirms 

Delta  Bee 

Eisele's  Pollination  &  Honey 

Ellingsoa's 

Elliott  Curtis  &  Sons 

Charies  L.  EmnxKis,  SR. 
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Commerce  case 
No. 


Commission 
case  No. 


Product/country 


A-357-812 


731-TA-892  Honey/Argentina 


A-357-812 


731-TA-892 


Honey/Argentina 


Petitioners/supporters 


Gause  Honey 

Griffith  Honey 

Hamilton  Bee  Farms 

Hamitton  Honey 

Happie  Bee 

Harvest  Honey 

Harvey's  Honey 

HIatt  Honey 

Hoffman  Honey 

Hollman  Apiaries 

Honey  House 

Honeybee  Apiaries 

Gary  M.  Honi 

Rand  William  Honi  and  Sydney  Jo  Honi 

American  Beekeeping  Federation 

American  Honey  Producers  Association 

Sioux  Honey  Association 


Jaynes  Bee  Products 

Lany  Johnston 

Johnston  Honey  Farms 

KeAn  Honey 

Kent  Honeybees 

Lake  Indianhead  Honey  Farms 

Lamb's  Honey  Fanms 

Las  Flores  Apiaries 

Mackrill  Honey  Famis  &  Sales 

Raymond  Marquette 

Mason  &  Sons  Honey 

McCoy's  Sunny  South  Apiaries 

Memmack  Valley  Apiaries  &  Evergreen  Honey 

Met  2  Horiey  Farm 

A.H.  Meyers  &  Sons 

Missouri  River  Honey 

Mitchell  Brothers  Honey 

Monda  Honey  Farm 

Montana  Dakota  Honey 

Dave  Nelson  Apiaries 

Northem  Bloom  Honey 

Noye's  Apiaries 

Oakes  Honey 

Oakley  Honey  Farms 

Old  Mill  Apiaries 

Opp  Honey 

Oro  Duk:e 

Steve  E.  Park  Apiaries 

Petersons  Naturally  Sweet  Honey 

Potoczak  Bee  Farms 

Price  Apiaries 

Pure  Sweet  Honey  Farm 

Bill  Rhodes  Honey 

Robertson  Pollination  Service 

William  Robson 

Robson  Hcfiey 

Rosedale  Apiaries 

Ryan  Apiaries 

Schmidt  Honey  Farms 

Simpson  Apiaries 

James  R.  &  Joan  Smith  Tmst 

Smoot  Honey 

Solby  Honey 

Stahlman  Apiaries 

Stroope  Bee  &  Honey 

T&D  Honey  Bee 


Talbotrs  Honey 
Terry  Apiaries 
Thompson  Apiaries 
Triple-A  Famn 
Tropkal  Blossom  Honey 
Tubbs  Apiaries 
Venable  Wholesale 
B.  Weaver  Apiaries 
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Commefcecase 
No. 


Commission 
case  No. 


A-irQ-863 


731-TA-893 


Product/country 


Honey/China 


A-57D-863 


731-TA-893 


HoneyA^ina 


Petitioners/supporters 


Wiebersiek  Honey  Famos 

Walter  L.  Wilson  Buzz  76  Apiaries 

Wilmer  Fanns 

Bient  J.  Woodworth 

Wooten  Golden  Queens 

Yaddof  Apiaries 

American  Beekeeping  Federatkx) 

American  Honey  Producers  Associatkyi 

Skxjx  Honey  Associatkjn 


Adee  Honey  Farms 

Althoff  Apiaries 

Anderson  Apiaries 

An'oyo  Apiaries 

Artesian  Honey  Producers 

Bailey  Enterprises 

Barkman  Honey 

Basler  Honey  Apiary 

Beals  Honey 

Bears  Paw  Apiaries 

Beavertiead  Honey    - 

Bee  Biz 

Bee  Haven  Honey 

Beiliston  Brothers  Apiaries 

Big  Sky  Honey 

Rnhard  E.  Blake 

Gene  Brandi  Apiaries 

Curt  Bronnenbery 

Brown's  Honey  Farms 

Brumle/s  Bees 

Buhmann  Apiaries 

Carys  Honey  Farms 

Chaparrel  IHoney 

Mitehetl  Charies 

Charles  Apiaries 

Coffins  Honey 

Conor  Apiaries 

Coy's  Hor>ey  Farm 

Delta  Bee 

Eisele's  Pollinatkxi  &  Honey 

Ellingsoa's 

Ell»tt  Curtis  &  Sons 

Charies  L.  Emmons,  Sr. 

Gause  Honey 

Griffith  Honey 

Hamilton  Bee  Farms 

Hannilton  Honey 

Happie  Bee 

Harvest  Honey 

Hiatt  Honey 

Hoffman  Honey 

HoHman  Apiaries 

Honey  House 

Honeybee  Apiaries 

GaryM.  Honi 

Rand  William  Honi  and  Sydney  Jo  Honi 


Jaynes  Bee  Products 

Larry  Johnston 

JofwJston  Horiey  Famis 

Ke-An  Honey 

Kent  Honeyt>ees 

Lake-lndianhead  Honey  Farms 

Lamb's  Honey  Farm 

Las  Rores  Apiaries 

MackriH  Honey  Farms  &  Sales 

Raymond  Marquette 

Mason  &  Sons  Honey 

McCoy's  Sunny  Soutii  Apiaries 

Merrimack  VaBey  Apiaries  &  Evergreen  Honey 

Met  2  Honey  Farm 

AH.  Meyer  &  Sons 

Missouri  River  Honey 
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Commerce  case 
No. 


Commission 
case  No. 


Product/countP/ 


A-570-a63 


731-TA-893 


A-122-838 


Honey/China 


731-TA-928 


Softwood  lumber/Canada 


J 


Petitioners/supporters 


Mitchell  Brothers  Honey 

Monda  Honey  Farm 

Montana  Daltota  Honey 

Dave  Nelson  Apiaries 

Northem  Bloom  Honey 

Noye's  Apiaries 

Oakes  Honey 

Oakley  Honey  Famis 

OkJ  Mill  Apiaries 

Opp  Honey 

Oro  Duk:«  > 

Steve  E.  Park  Apiaries 

Peterson's  Naturally  Sweet  Honey 

Potoczak  Bee  Famis 

Price  Apiaries 

Pure  Sweet  Honey  Farms 

Bill  Rhodes  Honey 

Rotjertson  Pollination  Servk% 

William  Robson 

Rot)son  Honey 

Rosedale  Apiaries 

Ryan  Apiaries 

Schmidt  Honey  Farms 

Simpson  Apiaries 

James  R.  &  Joann  Smith  Trust 

Smoot  Honey 

Solby  Honey 

Stahlman  Apiaries 

Stroope  Bee  &  Honey 

T&D  Honey  Bee 


Talbott's  Honey 

Terry  Apiaries 

Thompson  Apiaries 

Triple-A  Fanm 

Tropk:al  Bksssom  Honey 

Tubbs  Apiaries 

Venabie  Wholesale 

B.  Weaver  Apiaries 

Wiebersiek  Honey  Farms 

Walter  L  Wilson  Buzz  76  Apiaries 

Wilmer  Farms 

Brent  J.  Woodworth 

Wooten's  Gotelen  Queens 

Yaddof  Apiaries 

American  Beekeeping  Federation 

American  Honey  Producers  Association 

Skjux  Honey  Association 


Anthony  Timberlands 

Ball  Lumber 

Buddy  Bean  Lumber 

Bearden  Lumt)er 

Guy  Bennett  Lumber 

Bennett  Lumber 

Blue  Mountain  Lumber 

Charieston  Heart  Pine 

Chesterfield  Lumber 

Chips 

Cleanwater  Forest  Industries 

Collums  Lumber 

Contoocook  River  lumber 

Elliott  Sawmilling 

Evergreen  Forest  Products 

Flippo  Lumber 

Frontier  Resources 

Georgia  Lumber 

Oilman  Buikjing  Products 

Godfrey  Lumber 

Conway  Guiteau  Lumber 

Gulf  Lumber 

Gulf  States  Paper 

Ralph  Hamel  Forest  Products 
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Commerce  case 
No. 


Commission 
case  No. 


Product/country 


C-1 22-839 


701-TA-414 


Softwood  lumber/Canada 


Petitioners/supporters 


Hampton  Resources 

Hancock  Lumber 

Harrigan  Lumber 

Hatfiekj  Lumber 

Hedstrom  Lumber 

i-iood  Industries 

Claude  Howard  Lumber  International  Paper 

D.R.  Johnson  Lumber 

J.W.  Jones  Lumber 

Keller  Lumber 

Konkolville  Lumber 

Langdale  Forest  Products 

Mason  Lumt)er 

Randy  D.  Miller  Lumtter 

Moose  River  Lumber 

Nagel  Lumtjer 

New  South 

Nk»iet  Hardwoods 

Nieman  Sawmills  SD 

Nieman  Sawmills  WY 

North  Florida 

Owens  and  Hurst  Lumber 

Page  &  Hill  Forest  Products 

Parker  Lumber 

PBS  Lumber 

Plum  Creek  Timber 

Pollard  Lumber 

Portac 

Potlatch 

Potomac  Supply 

Riley  Creek  Lumber 

Robbtns  Luml»er 

Seneca  SawmiH 

Shearer  Lumt)er  Products 

Shuqualak  Lumber 

SienB  Pacifk:  kxjustries 

South  Coast 

Southern  Lumber 

Stimson  Lumber 

S.I.  Story  Lumber 

Superior  lumtier 

Swift  Lumber 

Tamarack  Mill 

Fred  Tebb  &  Sons 

Temple-Inland  Forest  Products 

Three  Rivers  Tlmt)er 

Tolleson  Lumber 

Toriey  Lumber 

Tri-State  Lumber 

Jerry  G.  Williams  &  Sons 

Wyoming  Sawmills 

R.A.  Yancey  Lumber 

Coalition  for  Fair  Lumber  Imports  Executive  Com- 
mittee 

Paper,  Allied-Industrial,  Chemical  and  Energy  Work- 
ers International  Union 

United  Brotherhood  of  Carpenters  and  Joiners 


Anthony  Timt>eriands 
Ball  Lumber 
Buddy  Bean  Lumber 
Bearden  Lumber 
Guy  Bennett  Lumber 
Bennett  Lumber 
Blue  Mountain  Lumber 
Charteston  Heart  Pine 
Chesterfield  Lumber 
Chips 

CleanMater  Forest  Industries 
Collums  Lumber 
Contoocook  River  Lumber 
Elliott  Sawmilling 
Evergreen  Forest  Products 
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Ckimmefce  case 

Commission 

No. 

case  No. 

Product/country 

Petitioners/supporters 

FNppo  Lumber 

Frontier  Resources 

Georgia  Lumber 

•■ 

- 

Gilman  Building  Products 
Godfrey  Lumber 

\ 

Conway  Guiteau  Lumber 

Gulf  Lumber 

GuH  States  Paper 

RaJph  Hamel  Forest  Products 

Hampton  Resources 

- 

Hancock  Lunr4>er 
Harrigan  Lumber 

• 

Hatfield  Lumber 

\ 

Hedstrom  Lumber 
Hood  Industries 
Claude  Howard  Lumber 
International  Paper 
DR.  Johnson  Lumber 
J.W.  Jones  Lumber 
Keller  Lumber 
Konkolviile  Lumber 
Langdale  Forest  Products 

Mason  Lumber 

, 

Randy  D.  MiUer  Lumber 

Moose  River  Lumber 
Nagel  Lumber 
New  South 

NKoiet  Hardwoods 

* 

Nieman  Sawmills  SD 
Nieman  SawmiHs  WY 

* 

North  Ftorida 

Owens  and  Hurst  Lumber                        ^ 
Page  &  HiH  Forest  Products 

^ 

^ 

Parker  Lumber 
PBS  Lumber 

^' 

Pkjm  Creek  Timber 

PolardLwnber 

Portac 

V 

Potlatch 
Potomac  Supply 

; 

. 

* 

Seago  Lumber 
SeatHeSnobomish 
Seneca  Sawml 
Shearer  Lumber  Products 
Shuqualak  Lumber 
Sierra  Pacific  Industries 
South  Coast 

Southem  Lumber 

• 

Stimson  Lumber 

' 

S.I.  aory  Lumber 

Superior  Lumber 

Swift  Lumber                         ^ 

Tamarack  MiH 

Fred  Tebb  &  Sons 

Temple-Inland  Forest  Products 

■•^ 

» 

Three  Rivers  Timber, 
Tolleson  Lumber 
Toney  Lumber 

■ 

V 

Tri-State  Lumber 

Jeny  G.  Williams  &  Sons 

Wyoming  Sawmils 
R.A.  Yancey  Lumber 

Coalitk)n  tor  Fair  Lumber  Imports  Executive  Com- 
mittee 
Paper.  AWed-lndustrial,  Cherrocal  and  Energy  Worit- 

" 

ers  lntematk)nal  Unk)n 
United  Brotherhood  of  Carpenters  and  Joiners 

A-533-823  

731-TA-929 

Silicomanganese/Canada 

Eramet  Marietta 

Paper,  AHied-lndustrial,  Chemkjal  and  Energy  Work- 

 1- 

ers  Intemational  Unkm,  Local  &-0639 

A-834-807  

731-TA-930         1 

SiRcomanganese/Kazakhstan 

Eramet  Marietta 
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Commerce  case 
No. 


A-307-820 


A-570-868 


Commission 
case  No. 


731-TA-931 


C-533-625 


A-533-824 


A-5a3-837 


A-337-806 


731-TA-932 


731-TA-415 


731-TA-933 


731-TA-934 


731-TA-948 


A-570-866 


A-427-818 


C-427-819 


C-42e-829 


C-421-809 


731-TA-921 


Product/country 


Silicomanganese/Venezuela 


Folding  metal  tables  and  chairs/China 


731-TA-909 


701-TA-409 


701-TA-410 


701-TA-411 


Polyethylene  terepWhalate   film,   sheet   and   strip 
(PET  film)/lndia. 


Petitioners/supporters 


Paper.  AHied-lndustrial,  Chemical  and  Energy  Wortc- 
ers  International.  Local  5-0639 


Eramet  Marietta 

Paper.  AHied-lndustrial,  Chemical  and  Energy  Wortc- 
ers  International  Union,  Local  5-0639 


Krueger  International 

McCourt  Manufacturing 

Meco 

Virco  Mamufacturing 


DuPont  Teijin  Films 

Mitsubishi  Polyester  Film  Of  America 
Toray  Plastics  (America) 


Polyethylene  terephthalate  film,  sheet,  and  strip 
(PET  filmyindia. 


Polyethylene  terephthalate  film,   sheet  and  strip 
(PET  fHmyraiwan. 


Individually  quick  frozen  red  raspberries/Chile 


DuPont  Teijin  Rims 

Mitsubishi  Polyester  Film  Of  America 
Toray  Plastics  (America) 


DuPont  Teijin  Rims 

Mitsubishi  Polyester  Film  Of  America 
Toray  Plastics  (Amenca) 


A&ABeny  Farms 
Bahler  Farms 
Bear  Creek  Farms 
David  Bums 
Columbia  Fanms 
Columtna  Fruit 
George  Culp 
Dobbins  Berry  Farm 
EnfieW 

Rrestone  Packing 
Meckel  Farms 
George  Hoffman  Farms 
Wendell  Kreder 
Curt  Mat>erry 
Maberry  Packing 
Mike  &  Jean's 
Nguyen  Beny  Farms 
Nek's  Acres 
North  Fork 
Parson  Berry  Farm 
Pk*in  'n'  Phjckin 
Postage  Stamp  Farm 
Rader 
RainSweet 
Soenk:  Fmit 
Silverstar  Farms 
Tim  Straub 
Theony  Farms 
Townsend 
Tsugawa  Farms 
Updike  Berry  Famis 
Van  Laeken  Famns 


FokJing  gift  boxes/China 


Low  enriched  uiadbm/France 


Lowenricfwd  uranium/Franoe 


Low  enriched  uranium/Germany 


Low  enriched  uranium/Netherlands 


FieM  Container 
Harvard  FoMing  Sox 
Sterling  Packaging 
Superior  Packaging 


USEC 


USEC 


U^C 


USEC 
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Commerce  case 
Ho. 


C-412-821  701-TA-412 


A-427-820 


A-428-«30 


A-475-829 


A-580-847 


A-412-622 


C-475-830 


A-570-867 


A-57a-873 


A-791-815 


C-351-833 


C-1 22-841 


Commission 
case  No. 


731-T.A-913 


731-TA-914 


731-TA-915 


731-TA-916 


731-TA-918 


701-TA-413 


731-TA-922 


731-TA-986 


731-TA-987 


701-TA-417 


701-TA-418 


Product/country 


Stainless  steel  bar/France 


Stainless  steel  bar/Gennany 


Stainless  steel  bar/Italy 


Stainless  steel  t>ar/Korea 


Stainless  steel  bar/United  Kingdom 


Stainless  steel  bar/Italy 


Automotive  replacement  glass  windshields/China 


Fen'ovanadium/China 


Ferrovanadium/South  Africa 


Cartwn  and  certain  alloy  steel  wire  rod/Brazil 


Low  enriched  uranium/United  Kingdom USEC 


Carbon  and  certain  alloy  steel  wire  rod/Canada 


Petitioners/supporters 


Carpenter  Tectinology 

Crucible  Specialty  Metals 

ElectraNoy 

Empire  Specialty  Steel 

Republic  Technologies  International 

Slater  Steels 

United  Steelworkers  of  America 


Carpenter  Technology 

Cnjctble  Specialty  Metals 

Electralloy 

Empire  Specialty  Steel 

Republic  Technologies  International 

Slater  Steels 

United  Steelworkers  of  America 


Carpenter  Technology 

Crucible  Specialty  Metals 

Electralloy 

Empire  Specialty  Steel 

Republic  Technologies  International 

Slater  Steels 

United  Steelworicers  of  America 


Carpenter  Technology 

Cmcible  Specialty  Metals 

Electralloy 

Empire  Specialty  Steel 

Republic  Technologies  International 

Slater  Steels 

United  Steelworkers  of  Anwrica 


Carpenter  Technology 

Crucible  Specialty  Metals 

Electralloy 

Empire  Specialty  Steel 

Republic  Technokigies  International 

Slater  Steels 

United  Steelworicers  of  America 


Carpenter  Technology 

Cmcible  Specialty  Metals 

Electraltoy 

Empire  Specialty  Steel 

Republic  Technologies  Intemational 

Slater  Steels 

United  Steelworkers  of  America 


Apogee  Enterprises 
PPG  Industries 
Safelite  Glass 
Visteon  Corporatk>n 


Bear  Metallurgk:al  Corp. 
ShiekJalkjy  Metallurgical  Corp. 


Bear  Metallurgical  Co. 
ShieWalloy  Metallurgical  Corp. 


AmeriSteel 

Birmingham  Steel 

Cascade  Steel  Rolling  Mills 

Co-Steel  Raritan 

GS  Industries 

Keystone  Consolidated  Industries 

North  Star  Steel  Texas 

Republic  Technologies  Intemational 

Rocky  Mountain  Steel  Mills 


AmeriSteel 
Birmingham  Steel 
Cascade  Steel  Rolling  Mills 
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Commerce 
No. 


A-051-832 


Commission 
case  No. 


731-TA-953 


A-122-840 


>^>60-815 


A-201-830 


731-TA-954 


Product/country 


Caitx>n  and  certain  alloy  steel  wire  rod/Brazil 


Cartx>n  and  certain  alloy  steel  wire  rocVCanada 


731-TA-957 


731-TA-958 


A-841-805 


A-274-804 


731-TA-959 


Cartxxi  smd  certain  alloy  steel  wire  rod/Indonesia 


Cait)on  and  certain  alloy  steel  wire  rod/Mexico 


CartXKi  and  certain  alloy  steel  wire  rod/Moldova 


731-TA-961 


A-823-812 


731-TA-962 


Petitioners/supporters 


Co-Steel  Raritan 

GS  Industries 

Keystone  Consolidated  Industries 

North  Star  Steel  Texas 

Republic  Technologies  International 

Rocky  Mountain  Steel  MHIs 


AmeriSteel 

Bimiingham  Steel 

Cascade  Steel  Rolling  Mills 

Co-Steel  Raritan 

GS  Industries 

Keystone  Consolidated  Industries 

Nortti  Star  Steel  Texas 

Republic  Technologies  International 

Rocky  Mountain  Steel  Mills 


AmeriSteel 

Binmlngham  Steel 

Cascade  Steel  Rolling  MHIs 

Co-Steel  Raritan 

GS  Industries 

Keystone  Consolidated  Industries 

North  Star  Steel  Texas 

ReputHic  Technologies  International 

Rocky  Mountain  Steel  Mills 


AmeriSteel 

Birmingham  Steel 

Cascade  Steel  Rolling  Mills 

Co-Steel  Raritan 

GS  Industries 

Keystone  Consolidated  Industries 

North  Star  Steel  Texas 

Republic  Technologies  International 

Rocky  Mountain  Steel  Mills 


AmeriSteel 

Birmingham  Steel  • 

Cascade  Steel  Rolling  Mills 

Co-Steel  Raritan 

GS  Industries 

Keystone  Consolidated  Industries 

North  Star  Steel  Texas 

Republic  Technotogies  International 

Rocky  Mountain  Steel  Mills 


Carixm  and  certain  alk>y  steel  wire  rod/Trinidad  & 
Tobago. 


Carbon  and  certain  alloy  steel  wire  rod/Ukraine 


AmeriSteel 

Birmingham  Steel 

Cascade  Steel  Rolling  Mills 

Co-Steel  Raritan 

GS  Industries 

Keystone  Consolklated  Industries 

North  Star  Steel  Texas 

Republk:  Technokjgies  International 

Rocky  Mountain  Steel  Mills 


AmeriSteel 

Birmingham  Steel 

Cascade  Steel  Rolling  Mills 

Co-Steel  Raritan 

GS  Industries 

Keystone  Consolkiated  Industries 

North  Star  Steel  Texas 

Republic  Technologies  International 

Rocky  Mountain  Steel  Mills 


AmeriSteel 

Birmingham  Steel 

Cascade  Steel  Rolling  Mills 

Co-Steel  Raritan 

GS  Industries 

Keystone  Consolidated  Industries 

North  Star  Steel  Texas 
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Commerce  case 
No. 

Commission 
case  No. 

T"                                                        — 

.  Product/country 

Petitioners/Riipporters 

Republic  Technologies  Intemational 
Rocky  Mountain  Steel  Mills 

C-437-805  

701-TA-426 

Sutfanilic  acid/Hungary 

Nation  Ford  Chemical 

A-437-804  

731-TA-B426 

Sulfanilic  acid/Hungary 

Nation  Ford  Chemical 

A-471-806  

731-TA-427 

Sulfanilic  acid/Portugal 

Nation  Ford  Chemical 

A-«21-«17  

731-TA-991 

Silicon  metal/Russia 

Globe  Metallurgical  Inc. 
SIMCALA.  Inc. 

fc 

A-570-875  

731-TA-990 

Non-malleabte  cast  iron  pipe  fittings/China  

Anvil  Intemational.  Inc. 
Buck  Co.,  Inc. 
Frazier  &  Frazier  Industries 
Ward  Manufacturing.  Inc. 

A-588-854  

731-TA-860 

Tin-mill  products/Japan  

Weirton  Steel 
Independent  Steelworicers 
United  Steelworkers  of  America 

(FR  Doc.  03-17528  Filed  7-11-03;  8:45  am] 
aujNG  CODE  4a2o-aa-p 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 


SUMKIARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Disaster  Assistance  Registration. 

Type  of  Information  Collection: 
Revision  of  a  ciurently  approved 
collection. 

OMB  Number:  1660-0002. 

Abstract:  The  information  serves  as 
the  application  for  FEMA's  Individuals 
and  Households  Program  with  regard  to 
Housing  Assistance  and  Other  Needs 
Assistance  and  is  relayed  to  other 
Federal  and  State  agencies 
administering  disaster  relief  programs 
appropriate  to  the  applicants  needs. 
VVithout  this  information,  eligibility  for 
disaster  assistance  cannot  be 
determined.  The  information  is  obtained 
by  telephone  calls  to  the 
Teleregistration  Center  or  from  a  &ce-to- 


face  interview.  Applicants  are  provided 
a  statement  regarding  the  privacy  act 
and  they  sign  a  statement  certifying  the 
accuracy  of  their  information. 

Affected  Public:  Individuals  or 
Households.  Federal  Government,  State, 
Local  or  Tribal  Government,  Business  or 
Other  For-Profit,  Not-For-Profit 
Institutions,  Farms. 

Number  of  Respondents:  482,584. 

Estimated  Time  per  Respondent: 
FEMA  Forms  90-69  (English)  &  90-69A 
(Spanish),  Disaster  Assistance 
Registration,  19  minutes;  FEMA  Forms 
90-69B  (English)  &  90-69C  (Spanish), 
Declaration  and  Release  Form,  2 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  163.113. 

Frequency  of  Response:  On  Occasion. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
Emergency  Preparedness  and  Response 
Directorate/Federal  Emei^gency 
Management  Agency,  Washington,  DC 
20503,  within  30  days  of  the  date  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Information  Resources  Management 
Division,  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seciuity,  500 
C  Street.  SW.,  Room  316.  Washington. 
DC  20472.  facsimile  number  (202)  646- 
3347.  or  email  address 
InfoimationCollections@fema.gov. 


Dated:  July  8,  2003. 
Edward  W.  Keman, 

Division  Director,  Information  Resources 
Management  Division,  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-17736  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  671S-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  SulMnission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seciurity. 
ACTION:  Notice  and  request  for 
coB&ments. 


SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  National  Flood  Insurance 
Program — Mapping  Needs  Update 
Support  System  (MNUSS). 

Type  of  Information  Collection: 
Existing  collection  in  use  without  a 
control  number. 

OMB  Number:  166Q-New.  . 

Abstract:  To  fulfill  the  mandate 
specified  in  section  575  of  the  National 
Flood  Insurance  Reform  Act  (NFIRA). 
FEMA  3stablished  the  Mapping  Needs 
A.«sessment  process  and  the  MNUSS 
database  in  order  to  effectively  identify 
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and  document  data  regarding 
community  flood  hazard  mapping 
needs.  MNUSS  is  designed  to  store 
moping  needs  at  the  community  level. 
The  current  version  of  MNUSS  is  an 
interactive,  web-enabled  password 
protected  database.  In  order  to  facilitate 
the  identification  and  collection  of 
communities'  current  flood  hazard 
mapping  needs  for  input  into  MNUSS, 
FEMA  developed  the  MNUSS  Data 
Worksheet. 

Flood  hazard  mapping  needs 
information  enables  FEMA  to  be  more 
responsive  to  ongoing  changes  affecting 
flood  hazard  areas  that  occiir  in 
communities  participating  in  the  NFIP. 
The  changes  include,  but  are  not  limited 
to,  new  corporate  limit  boundaries, 
changes  in  the  road  network,  and 
changes  in  flood  hazard  areas,  which 
affect  communities'  flood  risks.  The 
information  is  also  used  in  providing 
justification  for  FEMA  when  requesting 
funding  for  flood  map  updates  and  is 
used  along  with  other  information  to 
prioritize  the  flood  hazard  mapping 
needs  of  all  mapped  communities 
participating  in  the  NFIP  to  assist  in  the 
allocation  of  annual  funds  for  flood 
hazard  map  updates. 

Affected  Public:  State,  Local,  and 
Tribal  Govenunents. 

Number  of  Respondents:  1,800. 

Estimated  Time  per  Respondent:  2.5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  8,400  hours. 

Frequency  of  Response:  Once  every 
five  years. 

Comments.-  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  amd  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Information  Resources  Management 
Division,  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Secmity,  500 
C  Street,  SW..  Room  316,  Washington, 
DC  20472,  facsimile  number  (202)  646- 
3347,  or  email  address: 
InfotmationCoUections%fema.gov. 


Dated:  July  7,  2003. 
Edward  W.  Keman. 
Division  Director,  Information  Resource 
Management  Division,  Information 
Technology  Services  Directorate. 
(FR  Doc.  03-17737  Filed  7-11-03;  8:45  am] 
aiLLMQ  COW  ena-oi-p 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

PFEIIA-1474-OR] 

West  Virginia;  Amendment  No.  3  to 
Notice  of  a  Ma|or  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACnoN:  Notice. 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  (FEMA-1474- 
DR),  dated  June  21,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  June  27,  2003. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  MFORMATKM:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
21,  2003: 
Berkeley  County  for  Individual 

Assistance. 
Lincoln  and  Wyoming  Counties  fat 
Individual  Assistance  (already 
designated  for  Public  Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Niunbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544.  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Midiael  D.  Brown, 

Undo- Secretary.  Emergency  Preparedness 
and  Response. 

IFR  Doc.  03-17735  RJed  7-11-03;  8.45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dociwt  No.  FR  466S-N-101 

Conference  Call  for  ttie  Manufactured 
Housing  Consensus  Committee 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Conunissioner.  HUD. 
ACTION:  Notice  of  upcoming  meeting  via 
conference  call. 

SUMMARY:  This  notice  sets  forth  the 
schedtde  and  proposed  agenda  of  an 
upcoming  meeting  of  the  Manu&ctured 
Housing  Consensus  Conunittee  (the 
Committee)  to  be  held  via  telephone 
conference.  This  meeting  is  open  to  the 
public. 

DATES:  The  conference  call  will  be  held 
on  Wednesday,  August  6,  2003,  from  11 . 
a.m.  to  1:30  p.m.,  and  resxuning  at  3 
p.m.  to  4  p.m. 

ADDRESSES:  Information  concerning  the 
conference  call  can  be  obtained  from  the 
Department's  Consensus  Committee 
Administering  Organization,  the 
National  Fire  Protection  Association 
(NFPA).  Interested  parties  can  log  onto 
NFPA's  website  for  instructions  on  how 
to  participate  and  for  contact 
information  for  the  conference  call: 
http://www.nfpa.org/ECommittee/ 
HUDManufacturedHousing/ 
hudmcmufacturedhousing.asp. 
Alternately,  you  may  contact  Jill 
McGovem  of  NFPA  by  phone  at  (617) 
984-7404  (this  is  not  a  toll-free  number) 
for  conference  call  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Matchneer  m. 
Administrator,  Office  of  Manufectured 
Housing  Programs,  Office  of  the  Deputy 
Assistant  Secretary  for  Regulatory 
A&irs  and  Manufactured  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Washington,  DC  20410,  telephone  (202) 
708-6409  (this  is  not  a  toll-free 
number).  Persons  who  have  difficulty 
hearing  or  speaking  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  provided  in  accordance 
with  Section  10(aK2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
App.2)  and  41  CFR  102-3.150.  The 
Manufactured  Housing  Consensus 
Committee  was  established  imder 
Section  604(a)(3)  of  the  National 
Manufectiued  Housing  Construction 
and  Safety  Standards  Act  of  1974, 42 
U.S.C.  4503(aK3).  Hie  Consensus 
Committee  is  charged  with  providing 
recommendations  to  the  Seoetaiy  to 
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adopt,  revise,  and  interpret 
manufactured  housing  construction  and 
safety  standards  and  procedural  and 
enforcement  regulations,  and  with 
developing  proposed  model  installation 
standards.  TTie  purpose  of  this 
conference  call  is  to  discuss  the 
Consensus  Committee's  review  and 
recommendations  to  the  Secretary  on 
the  Department's  draft  Proposed  Rule 
for  the  on-site  completion  of 
manufactiired  homes. 
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Tentative  Agenda   - 

A.  Roll'Call 

B.  Continued  Discussion  of  draft  on-site  rule 

C.  Balloting  on  Consensus  Committee  actions 

D.  Adjournment 

Dated:  July  3.  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  03-17664  Filed  7-11-03;  8:45  am] 
BILUNG  CODE  421»-27-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4810-N-O2] 

NoUm  Concerning  Release  of  Certain 
Loan-Level  Oata  on  Ginnie  Mae 
Mortgage-Bacl^ed  Securities 

agency:  The  Government  National 
Mortgage  Association  (Ginnie  Mae), 
HUD. 

ACTION:  Final  notice. 


SUMMARY:  This  notice  annoimces  that 
Ginnie  Mae,  a  Government  corporation 
within  the  Department  of  Housing  and 
Urban  Development  (HUD),  will  make 
certain  loan-level  data  available  to  the 
public  on  Gixmie  Mae  multifamily 
mortgages  that  back  Ginnie  Mae- 
guaranteed  seciuities.  On  April  8,  2003, 
Ginnie  Mae,  through  a  notice  published 
in  the  Federal  Register,  invited  public 
comments  on  this  proposed  policy  and 
any  impact  of  releasing  specific  loan- 
level  information.  The  period  for 
submitting  comments  has  concluded 
and  Ginnie  Mae  has  not  received  any 
public  comments.  Ginnie  Mae  will 
adopt  this  policy  without  change. 
DATES:  Effective  Date:  ]\ily  14,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paillette  M.  Griffin,  Director, 
Multifamily  Programs  Division,  Office 
of  Mortgage-Backed  Securities,  Room 
6216,  IDepartment  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410-9000;  telephone 
(202)  708-2043  (this  is  not  a  toU-free 
nimiber).  Speech-  or  hearing-impaired 
individuals  may  access  this  niunber  via 
TTY  by  calling  the  toll-free  Federal 


Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On  April 
8,  2003,  Ginnie  Mae  published  a  notice 
in  the  Federal  Register  (68  FR  17251) 
that  announced  its  intent  to  release 
certain  loan-level  data,  and  invited  the 
public  to  submit  comments  regarding 
this  proposed  policy  and  any  impact  of 
releasing  specific  loan-level 
information.  The  period  for  submitting 
comments  concluded  on  May  8,  2003, 
and  Ginnie  Mae  has  not  received  any 
public  comments.  Accordingly,  Ginnie 
Mae  will  adopt  this  policy  witiiout 
change. 

As  announced  in  the  April  8,  2003 
notice,  Ginnie  Mae  will  now  make 
delinquency  information  available  to 
the  public  on  the  multifamily  loans  that 
back  Ginnie  Mae  securities,  in  order  to 
achieve  a  fair  and  open  market  in 
Ginnie  Mae-guaranteed  multifamily 
securities.  Making  this  multifamily  loan 
information  available  to  investors 
should  lead  to  greater  investor 
confidence  and  more  accurate  pricing 
on  these  securities.  This  could  decrease 
the  cost  of  borrowing  to  finance 
apartment  buildings,  and  thus  decrease 
the  rents  of  low-  and  moderate-income 
families  that  live  in  those  buildings. 
Accordingly,  Ginnie  Mae  is  adopting 
.  the  policy  detailed  in  its  April  8,  2003 
notice  without  change. 

Authority:  12  U.S.C.  1721(g);  5  U.S.C.  552; 
24  CFR  15.108(c);  E.O.  12600. 

Dated:  June  30.  2003. 

Ronald  A.  Rosenfeld, 

President,  Government  National  Mortgage 
Association. 

[FR  Doc.  03-17665  Filed  7-11-03;  8:45  am] 

BILLING  CODE  4210-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-025-1232-EA-NV06;  Special 
Recreation  Permit  #NV-025-03-01] 

Notice  of  Intent  to  Temporarily  Close 
Public  Lands:  Pershing  County  and 
Washoe  County,  NV 

agency:  Bureau  of  Land  Management, 
Winnemucca  Field  Office,  Nevada. 
Interior. 

ACTION:  Notice  to  the  public  of 
temporary  public  lands  closures  and 
prohibition  of  certain  activities  on 
public  lands  administered  by  the 
Bureau  of  Land  Management, 
Winnemucca  Field  Office,  Nevada. 


SUMMARY:  Notice  is  hereby  given  that 
certain  lands  would  be  temporarily 
closed  or  restricted,  and  certain 


activities  would  be  temporarily 
prohibited,  in  and  aroimd  the  Burning 
Man  event  site,  Pershing  and  Washoe 
counties,  Nevada,  for  camping,  vehicle 
use,  fire  use.  and  aircraft  landing  from 
0600  hours,  August  22,  2003,  to  2200 
hours,  September  1,  2003.  Certain  lands 
would  be  temporarily  closed  or 
restricted,  and  certain  activities  would 
be  temporarily  prohibited,  in  the 
Winnemucca  District  in  Pershing  and 
Washoe  Counties,  Nevada,  for  fireworks 
use  and  firearms  use  from  0600  hours, 
August  11,  2003,  to  2200  hours, 
September  15,  2003.  A  closure  to  all 
public  uses  would  be  in  effect  inside 
and  within  50  yards  outside  the 
perimeter  fence  .siuroimding  the  event 
from  August  22,  2003  to  September  1, 
2003.  These  closures,  restrictions  and 
prohibitions  are  in  the  interest  of  public 
safety  on  public  lands  at  and  around  the 
location  of  an  event  known  as  Burning 
Man;  a  Special  Recreation  Permit  (SRP) 
event  auUiorized  by  the  Bureau  of  Land 
Management  in  the  same  vicinity  every 
year  but  one  since  1990.  This  event  is 
expected  to  attract  approximately 
29,000  participants  this  year.  The  lands 
involved  are  located  in  northwestern 
Nevada  partly  within  the  Black  Rock 
Desert-High  Rock  Canyon  Emigrant 
Trails  National  Conservation  Area. 
Public  Camping  Surrounding  the 
Event  is  Prohibited  in  the  Following 
Areas:  T33N,  R24E:  WV2Secl;  Sec2; 
Sec3;  Sec4;  Sec9;  SeclO;  Secll; 
WV2Secl2;  N»/2NWV4Secl5:  NV2Secl6; 
and  T33V2N,  R24E:  Sec33;  Sec34;  Sec35; 
WV2Sec36.  These  areas  are  closed 
during  the  event  period,  August  22, 
2003  to  September  1,  2003,  with  the 
exception  of  defined  camping  areas 
designated  and  provided  by  Sie  Black 
Rock  City  LLC,  an  authorized  "pilot 
camp"  and  BLM-authorized  event 
management-related  camps. 

Operation  of  Motorized  Vehicles  at  a 
Rate  of  Speed  that  Causes  a  Dust  Plume 
higher  than  the  Roof  of  the  Vehicle,  is 
Prohibited  in  the  Following  Areas: 
T33N.  R24E:  WV2Secl;  Sec2;  Sec3; 
Sec4;  Sec9;  SeclO;  Secll;  WV2Secl2; 
Ni/2NWV4Secl5:  NV2Secl6;  and 
T33V2N.  R24E:  Sec33;  Sec34;  Sec35; 
W>/iSec36.  These  areas  are  closed 
during  the  event  period,  August  22, 
2003  to  September  1,  2003,  with  the 
exception  of  BLM,  medical,  law 
enforcement,  firefighting  vehicles  and   .= 
Binning  Man  staff  as  designated  by  the 
BLM  Authorized  Officer. 

Operation  of  Motorized  Vehicles  Is 
Prohibited  on  the  Following  Public 
Lands:  T33N,  R24E:  Sec2;  Sec3;  Sec4; 
Sec9;  SeclO;  Secll;  and  T33V2N,  R24E: 
Sec33;  Sec34;  Sec35.  These  legally 
described  areas  within  the  event 
boundary  are  closed  dining  the  Burning 


Man  event,  from  August  25,  2003  to 
September  1,  2003,  with  the  following 
exceptions:  participant  airival  and 
departiire  on  designated  routes;  art 
vehicles  registered  with  Burning  Man; 
Black  Rock  Qty  LLC  staff  and  support; 
BLM,  medical,  law  enforcement,  and 
firefighting  vehicles  and  motorized 
skateboards  with  or  without  handlebars. 
Art  vehicles  must  register  with  Burning 
Man/Black  Rock  City  LLC  and  must 
provide  evidence  of  registration  at  all 
times. 

The  Following  Public  Lands  are 
Closed  to  Public  Use:  T33N,  R24E: 
NEV4SV2Sec4;  SEV4Sec5;  NEV4SV2Sec8; 
Sec9;  WV2SeclO;  NVaNWi^SeclS; 
NV2Secl6;  and  T33V2N,  R24E: 
SEV4Sec33;  SWV4Sec34.  For  event 
safety  near  the  entrance  road  and 
airstrip,  playa  areas  southwest,  west  and 
northwest  of  the  event  are  closed  during 
the  Burning  Man  event  period,  from 
0001  hours  August  25,  2003  to  2200 
hours  September  1,  2003.  The  area 
surrounding  the  event  within  fifty  yards 
immediately  outside  the  perimeter 
fence,  with  exception  of  the  event 
entrance,  is  closed  to  all  public  uses 
from  0001  hours  August  22,  2003  to 
2200  September  1,  2003.  These  areas  are 
closed  to  all  uses  except  those 
performed  by  BLM  personnel,  law 
enforcement,  emergency  medical 
services,  and  Burning  Man  staff  as 
designated  by  the  auAorized  BLM 
officer. 

Black  Rock  City  LLC/Buming  Man  will 
abide  by  fire  restriction  orders,  except 
for  the  following  when  officially 
approved  by  Black  Rock  City  LLC  in 
coordination  with  BLM:  Official  art 
biuns,  authorized  event  fireworks,  and 
other  authorized  fires  using  Black  Rock 
City  LLC/Buming  Man-supplied  fire 
barrels  or  approved  platforms.  Fire 
Restriction  Orders  may  be  in  effect 
pursuant  to  43  CFR  9212.2,  36  CFR 
261.50(a)(b)  for  all  lands  managed  by 
the  BLM,  Winnemucca  Field  Office. 

The  use,  sale  or  possession  of 
personal  fireworks  within  the  Burning 
Man  event  perimeter  fence  is  prohibited 
on  the  following  public  lands  from 
August  25th,  2003.  through  September 
1.  2003:  T33N,  R24E:  Sec2;  Sec3;  Sec4; 
Sec9;  SeclO;  Secll;  and  T33V2N,  R24E: 
Sec33;  Sec34;  Sec35,  with  the  exception 
of  fireworks  approved  by  Black  Rock 
City  LLC  and  used  as  part  of  an  official 
Burning  Man  art  bum  event. 

Possession  of  Firearms  Is  Prohibited 
on  the  Following  Public  Lands  from 
August  11,  2003,  through  September  15, 
2003:  T33N,  R24E:  Sec2;  Sec3;  Sec4; 
Sec9;  SeclO;  Secll;  and  T33V2N,  R24E: 
Sec33;  Sec34;  Sec35.  This  closure  is  in 
effect  inside  the  Burning  Man  event 
perimeter  fence,  with  the  exception  of 
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county,  state  and  federal  certified  law 
enforcement  personnel  under  the  color 
of  law.  "Firearm"  means  any  device 
designed  to  be  used  as  a  weapon  from 
which  a  projectile  may  be  expelled 
through  the  barrel  by  the  force  of  any 
explosion  or  other  form  of  combustion 
(Nevada  Revised  Statute  202.253). 

Discharge  of  Firearms  is  Prohibited  on 
the  Following  Public  Lands  from  August 
11,  2003,  through  September  15,  2003: 
T33N,  R24E:  Seel;  Sec2;  Sec3;  Sec4;  Sec 
5;  EV2Sec6;  Sec8;  Sec9;  SeclO;  Secll; 
Secl2;  NV2SWV4Secl3;  Secl4;  SeclS; 
Secl6;  EV2NWV4Secl7;  NEV4Sec21; 
NV2Sec22;  NWV4Sec23;  and  T33N. 
R25E:  Sec4;  WV2NWV4NEV4Sec9;  and 
T33V2N,  R24E:  Sec25;  Sec26;  Sec27; 
Sec28;  Sec29;  Sec32;  Sec33;  Sec34; 
Sec35;  Sec36;  T34N,  R24E: 
NEV4SV2Sec33;  Sec34;  Sec35;  SV2Sec36; 
T34N,  R25E:  Sec33.  This  closure 
description  applies  with  the  exception 
of  law  enforcement  officers  imder  color 
of  law. 

Aircraft  are  prohibited  firom  landing, 
taking  off,  and  taxiing  on  the  following 
public  lands  from  0600  hours  on  August 
22,  2003,  through  September  1,  2003  at 
2200  hours:  T33N,  R23E:  EV2Sec25;  and 
T33N,  R24E:  Seel;  Sec2;  Sec3;  Sec4; 
SEV4Sec5;  NEV4Si/2Sec8;  Sec9;  SeclO; 
Secll;  Secl2;  WV2Secl3;  Secl4;  SeclS; 
Secl6;  Seel  7;  NEV4SVijSecl8;  Seel 9; 
Sec20;  Sec21;  NV2Sec22;  NWV4Sec28; 
Sec29;  NEV4Sec30;  and  T33N.  R25E: 
NV2Sec2;  NV2See3;  See4;  and  T33V2N, 
R24E:  See25;  Sec26;  Sec27;  See28; 
Sec33;  Sec34;  Sec35;  Sec36;  and  T34N, 
R24E:  NEV4SV2Sec23;  See24;  Sec25; 
Sec26;  SEV4Sec27;  EV2See33;  Sec34; 
Sec35;  Sec36;  and  T34N.  R25E:  Seel6; 
Sec21;  SV2Sec22;  SWV4Sec26;  Sec27; 
Sec28;  Sec33;  Sec34;  Sec35.  This 
closure  applies  to  the  playa  for 
approximately  five  miles  in  all 
directions  from  the  event  boimdary 
during  the  event,  with  the  exception  of 
an  authorized  event  landing  strip  for 
Burning  Man  staff  and  participants,  law 
enforcement  and  emergency  medical 
services.  This  airstrip  is  the  only 
location  where  Burning  Man  staff  and 
participant  aircraft  may  land. 
Emergency  aircraft  such  as  Care  Flight, 
Sheriffs  Office  or  Medical  Ambulance 
Transport  System  helicopters  engaged 
in  official  business  may  land  in  other 
locations  when  circumstances  require  it. 

A  map  showing  these  temporary 
closings,  restrictions  and  prohibitions  is 
available  from  the  following  BLM  office: 
BLM-Winnemucca  Field  Office,  5100 
East  Winnemucca  Blvd,  Winnemucca, 
Nevada  89445. 

The  map  may  also  be  viewed  on  the 
Field  Office  Web  site  at:  http:// 
www.nv.blm.gov/winnemucca. 


EFFECTIVE  DATES:  August  11,  2003  to 
September  15,  2003. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Dave  Cooper,  National  Conservation 
Area  Manager,  Bureau  of  Land 
Management,  Winnemucca  Field  Office, 
5100  E.  Winnemucca  Blvd., 
Winnemucca,  NV  89445,  telephone: 
(775)  623-1500. 

Authority:  43  CFR  8364.1. 

PENALTY:  Any  person  failing  to  comply 
with  the  closure  orders  may  be  subject 
to  imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571, 
or  both. 

Terry  A.  Reed, 

Field  Manager. 

[FR  Doc.  03-17806  Filed  7-10-03;  11:23  amj 

BHXMG  CODE  4310-HC-I> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-05a-1430-ES;  N-41566-33.  N-41569- 
22,  N-41 569-35,  N-75017-01,  N-7527(>-01, 
N-75276-01.  N-75729-01,  H-75717-01,  H- 
76672-01] 

Notice  Of  Realty  Action:  Laaaei/ 
Conveyance  for  Recreation  and  Public 
Purpoaes 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  The  following  described  public 
land  in  the  Las  Vegas  Valley,  Clark 
Coimty,  Nevada,  has  been  examined  and 
fotmd  suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et.  seq.).  The  aaA  County 
School  District  proposes  to  use  the  land 
for  elementary,  middle  and  high  school 
sites. 


Mount  Diablo  Meridian,  Nevada 

Elementary  School — N-41566-33— T.  22 
S.,  R.  60  E.,  Sec.  28:  NWV4SWV4NEV4, 
NV2SWV4SWV4NEV4, 15  acres.  General 
location:  northeast  of  intersection  of 
Mountain's  Edge  Parkway  and  Cimairon 
Road. 

Elementary  School— N-41 569-22 — T.  22 
S.,  R.  60  E..  Sec.  21:  NV2SEV4SWV4SWV4, 
SV2NEV4SWV4SWV4,  NWV«SWV4SEV4SWV4. 
SWV4NWV4SEV«SWV4, 15  acres.  General 
location:  northeast  of  intersection  of  Durango 
Drive  and  Gomer  Road. 

Elementary  School— N-41569-35 — T.  22 
S.,  R.  60  E..  Sec.  27:  WV2NWV4NEV4SWV4, 
NEV4NWV4SWV4.  EV2NWV4NWV4SWV4,  2Q 
acres.  General  location:  southeast  of 
intersection  of  Mountain's  Edge  Parkway  and 
Buffalo  Drive. 

Elementary  School — N-75017-01— T.  22 
S..  R.  60  E..  Sec.  34:  NEV4SWV4SWV4, 
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EViNWV4SW'/iSWV«,  15  acres.  General 
location:  northeast  of  intersection  of  Starr 
Avenue  and  Buffalo  Drive. 

Middle  School— N-75270-01—T.  22  S.,  R. 
60  E.,  Sec.  34:  W'/^'/zSE'ANE'A, 
W'/jSE'ANE'A.  30  acres.  General  location: 
northwest  of  intersection  of  Rainbow 
Boulevard  and  Erie  Avenue. 

Vocational  High  School — N-75276-01 — T. 
19  S..  R.  60  E..  MDM  Sec.  28: 
E'/^VzSW'ANW'A.  WV2SEV«NWV4,  30  acres. 
General  location:  northeast  of  intersection  of 
Durango  Drive  and  Tropical  Parkway. 

Elementary /Middle  School— N-75  729- 
01— T.  22  S..  R.  60  E..  MDM  Sec.  29: 
SWV«NE^/4NfWV4NEV4,  S'/zNW'ANW'ANE'/i, 
SWV4NWV4NEV4.  WV2SEV4NWV4NEV4. 
NW'ANE'ASW'/iNE'A.  NV2NWV4SWV4NEV4. 
30  acres.  General  location:  east  of 
intersection  of  El  Capitan  Way  and  Le  Baron 
Avenue. 

Tanaka  Elementary  School— N-75717- 
01— T.  22  S..  R.  60  E..  Sec.  05: 
NWV4NEV4SWV4,  NVzNVaSW'ANE'ASW'A, 
13.28  acres.  General  location:  southeast  of 
intersection  of  Quarterhorse  Lane  and  Maule 
Avenue. 

Quarry  Elementary  School— N-76672-01 — 
T.  21  S..  R.  62  E.,  MDM  Sec.  11: 
NWV4NEV4SWV4  (NWV4  lot  7), 
NV2NWV4SWV4  {NV2  lot  8),  30.61  acres. 
General  location:  south  of  intersection  of 
Hollywood  Boulevard  and  Vegas  Valley 
Drive.  Containing  approximately  198.89 
acres. 

The  land  is  not  required  for  any 
Federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  wrould  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Piuposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior  and  each 
will  contain  the  following  reservations 
to  the  United  States: 

1.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States',  together  with  the 
right  to  prospect  for.  mine  and  remove 
such  deposits  from  the  same  imder 
applicable  law  and  such  regtdations  as 
the  secretary  of  the  Interior  may 
prescribe. 

And  will  be  subject  to: 
1.  All  valid  and  existing  rights. 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office. 
4701  N.  Torrey  Pines  Drive.  Las  Vegas, 
NV,  or  by  calling  (702)  515-5000. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 


leasing  imder  the  mineral  leasing  laws 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  bom  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Las 
Vegas  Field  Manager.  Las  Vegas  Field 
Office.  4701  N.  Torrey  Pines  Drive,  Las 
Vegas.  Nevada  89130-2301. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  the  proposed  schools. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Applications  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  lands  for  schools. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
these  realty  actions  will  become  the 
final  determination  of  the  Department  of 
the  Interior.  The  classification  of  the 
land  described  in  this  Notice  will 
become  effective  60  days  from  the  date 
of  publication  in  the  Federal  Register. 
The  lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 

Dated:  June  16,  2003. 

Sharon  DiPinto, 

Acting  Assistant  Field  Manager,  Division  of 
Lands,  Las  Vegas,  NV. 

(FR  Doc.  03-17734  Filed  7-11-03;  8:45  am] 
BNJJNG  CODE  4310-HC-i> 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  New  Information 
Collection  Survey. 


SUMMARY:  To  comply  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (PRA),  we  are 
inviting  comments  on  an  information 
collection  request  (ICR)  to  conduct  a 
new  survey  on  Potential  Impacts  of  OCS 
Activities  on  Bowhead  Whale  Hunting 
Activities  in  the  Beaufort  Sea.  We  are 
preparing  an  ICR  that  we  will  submit  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 
DATE:  Submit  written  comments  by 
September  12.  2003. 
ADDRESSES:  Mail  or  hand  carry 
comments  to  the  Department  of  the 
Interior;  Minerals  Management  Service; 
Attention:  Rules  Processing  Team;  Mail 
Stop  4024;  381  Elden  Street;  Hemdon. 
Virginia  20170-^817. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Arlene  Bajusz,  Rules  Processing 
Team,  telephone  (703)  787-1600,  to 
obtain  a  copy  of  the  survey  instruments. 
For  more  information  on  die  survey 
itself,  contact  Dr.  Dee  Williams  in  the 
MMS  Alaska  Regional  Office,  telephone 
(907) 271-6680. 
SUPPLEMENTARY  INFORMATION; 
Title:  Survey  Instruments — 
Quantitative  Description  of  Potential 
Impacts  of  OCS  Activities  on  Bowhead 
Whale  Himting  Activities  in  the 
Beaufort  Sea. 
OMB  Control  Number:  1010-NEW. 
Abstract:  The  Minerals  Management 
Service  (MMS)  of  the  U.S.  Department 
of  the  Interior  (USDOI)  is  responsible  for 
oil  and  gas  leasing  on  the  Outer 
Continental  Shelf  (OCS)  under  die  OCS 
Lands  Act  of  1953,  the  OCS  Lands  Act 
Amendments  of  1978  (OCSLA),  and  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969.  OCSLA  and  NEPA 
require  assessment  of  the  effects  of  OCS 
oil  and  gas  activities  on  adjacent  human 
and  physical  environments.  Therefore, 
USDOI/MMS  acquires  and  analyzes 
and/or  oversees  collection  and  analysis 
of  environmental,  socio-economic,  and 
socio-cidtural  information  relevant  to 
OCS  decisions  and  uses  that 
information  in  Environmental 
Assessments  (EA)  and  Environmental 
Impact  Statements  (EIS). 

This  study  is  responsive  to  concerns 
among  North  Slope  Borough  (NSB) 
residents  that  oil  exploration  and 
development  activities  in  general,  and 
OCS  activities  in  particular,  are  having 
an  adverse  effect  on  whale  hunting  and 
Inupiat  life.  There  are  three  general 
areas  of  concern.  First  are  the  worries 
over  the  physical  effects  of  seismic 
testing;  the  movement  of  barges,  aircraft, 
and  other  transport  vessels;  and  the 
erection  of  platforms.  Many  think  these 
disruptions  alter  the  feeding  and 
migration  patterns  of  bowhead  whales 


and  other  marine  mammals.  The  result 
is  that  Ml  whaling  crews  must  move 
:  further  out  to  sea,  thereby  increasing 
both  the  danger  and  the  costs  of  the 
himt.  There  is  also  considerable  anxiety 
over  the  contamination  of  wild  foods 
and  the  environment  from  drilling  cuts, . 
mudflows,  and  production  water  wastes 
and  petroleum  discharges.  Many  of  the 
residents  in  the  smaller  villages 
question  the  long-term  consequences  of 
alteoing  freshwater  habitats  by  draining 
lakes  to  build  ice  roads;  the  interference 
of  oil  well  structures,  fences,  and 
pipeline  on  caribou  crossings  and  the 
behavior  of  other  land  marmnals;  or  the 
abihty  of  local  residents  to  access 
marine  and  land  manunals. 

Tlie  social,  cultural,  and  economic 
impact  of  energy  development  is  a 
second  area  of  interest  and 
apprehension.  There  are  the  direct 
benefits  of  economic  growth  that  many 
look  forward  to,  such  as  more 
employment  opportunities,  more 
discretionary  income,  and  improved 
public  services.  There  are  also  negative 
trends  associated  with  industrialization, 
such  as  general  anomie,  excessive 
alcohol  and  drug  use,  abusive  and  self- 
,  destructive  behavior,  higher  accident 
rates,  loss  of  territory,  restrictions  on 
land  use,  loss  of  language  and 
subsistence  skills,  dissolution  of  family 
relations,  decline  in  community  rituals 
and  festivities,  and  the  dilution  of 
cultural  values  such  as  sharing, 
reciprocity,  respect  for  others,  and 
consensual  decision  making. 

There  is  another,  more  intangible, 
worry  about  what  some  social  scientists 
call  an  "opportunity-threat  impact"  or 
fears  about  what  might  happen  to  the 
health  and  well-being  of  one's  family 
and  commimity.  The  implications  of 
economic  and  social  change  in  the 
Arctic  are  not  fully  imderstood.  Some 
welcome  the  transformation  of  the 
community  and  the  availability  of 
freshwater,  sewers,  and  better  housing. 
According  to  others,  Inupiat  peoples 
have  "over  adapted"  to  the  new 
industrial  economy,  which  can  threaten 
the  long-term  survival. of  cultural 
traditions  and  a  distinctive  way  of  life. 
Whether  the  changes  that  accompany 
economic  development  are  positive  or 
destructive  depends  heavily  on  the 
regulatory  regimes  and  mitigation 
measiu«s  that  are  in  place,  a  final  area 
of  contention.  Here,  complaints  have 
been  voiced  about  the  pressiue  on  the 
NSB  to  deal  with  the  accidents  and  the 
damages  tied  to  development  for  which 
it  is  not  responsible.  This  puts  added 
stress  on  the  capacity  of  the  NSB  to 
serve  the  needs  of  residents  and  is 
particularly  troublesome  in  a  time  of 
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declining  revenues  and  personnel 
layofis. 

The  MMS  proposes  to  collect  the 
information  in  this  study  (1)  to  describe 
participation  in  bowhead  whale  hunting 
and  its  importance  to  and  relationship 
with  other  traditional  activities  in  three 
Inupiat  communities  on  Alaska's  North 
Slope  and  one  control  commimity  of 
similar  size  in  the  western  part  of  the 
State;  (2)  to  describe  and  analyze 
community  assessments  of  the  effects  of 
oil  and  gas  development  and 
modernization  on  participation  in 
traditional  activities,  especially 
bowhead  whale  hunting;  (3)  to  describe 
and  analyze  community  assessments  of 
desired  future  conditions  for  whale 
hunting  and  related  traditional 
activities;  and  (4)  to  describe  how  oil 
and  gas  development  and  other  forces  of 
modernization  influence  these  desired 
future  conditions  for  whaling  and  other 
traditional  activities.  The  information 
collected  will  be  used  in  regional  EAs 
and  EISs  and  will  be  used  to  make 
decisions  on  future  oil  and  gas  lease 
sales  in  the  Beaufort  Sea,  currentiy 
scheduled  for  2005  and  2007. 

Survey  Instruments:  An  integral 
aspect  of  the  research  effort  is  the 
development  and  administration  of 
three  survey  instrmnents  that  will 
collect  information  about  the  North 
Slope  communities  of  Barrow,  Kaktovik, 
and  Nuiqsut  and  the  "control 
commimity"  of  Savoonga  on  St. 
Lawrence  Island  in  the  Bering  Straits. 
The  survey  data  are  divided  into  five 
broad  categories:  demographic  and 
economic  characteristics;  quantitative 
and  qualitative  summaries  of 
participation  in  bowhead  whaling  and 
other  subsistence  activities;  an 
assessment  of  residents'  perceptions  of 
the  potential  threats  and  benefits  of  OCS 
development  to  subsistence  and  other 
traditional  activities,  especially 
bowhead  whaling;  changes  in  the 
quality  of  life  in  each  commimity, 
measured  in  both  economic  and  cultural 
terms;  and  the  way  residents  view  the 
likely  future  of  their  communities. 

The  information  under  this  proposed 
collection  will  be  obtained  through 
personal  interviews  with  three  distinct 
groups:  whaling  captains,  adult-headed 
households  and  elders,  and  high  school 
juniors  and  seniors.  A  separate  survey, 
based  on  previous  studies,  has  been 
developed  for  each  of  these  groups. 

The  Whaling  Captain  Survey  focuses 
on  the  patterns  of  participation  in  whale 
hunting  activities  and  the  possible 
impact  of  (X;S  development  on  these 
patterns.  Demographic  questions  about 
age,  length  of  time  in  the  community, 
education,  gender,  shareholder  status  in 
village  and  regional  corporations,  and 


family  relations  will  reveal,  in  part,  a 
captain's  experience,  understanding, 
and  perspectives  on  social  change  and 
resource  development.  The  Household 
Survey  focuses  on  the  effects  of  offshore 
oil  industry  activities  on  individual 
residents,  households,  and  groups  in 
each  community.  Population 
characteristics  such  as  age,  number,  and 
relationships  of  people  in  the  household 
and  level  of  education  are  related  to 
changes  in  employment,  income,  and 
economic  opportunity.  Gender,  ethnic 
background,  length  of  residency,  and 
corporate  membership  can  also  result  in 
divergent  views  about  subsistence, 
development,  language,  and  many  other 
factors.  The  Student  Survey  focuses  on 
perceptions  about  the  effects  of  OCS  oil 
and  gas  activities,  documents  student 
attitudes  about  Inupiat  traditions,  and 
tracks  changes  in  student  behaviors  that 
help  assess  inter-generational 
continuities.  Responses  may  vary 
depending  on  age,  ethnicity,  and 
gender. 

It  is  assumed  in  all  three  surveys  that 
Native  ancestry  is  predictably  tied  to 
participation  in  subsistence  and  other 
traditional  cultural  activities.  Since  only 
coastal  Alaskan  Natives  can  legally  hunt 
bowhead  whales  and  other  marine 
marmnals,  the  survey  will  include  only 
Native  residents.  Variation  in 
participation  in  subsistence  and  other 
traditional  activities  among  groups,  as 
well  as  over  time,  will  be  a  key 
anal5^cal  focus. 

Interview  Methods:  The  intwviews  for 
each  STuvey  will  be  done  face  to  face  in 
a  setting  that  is  most  comfortable  for  the 
respondent.  This  personal  method  is 
more  expensive  and  time  consuming  for 
the  researchers,  but  these  drawbacks  are 
outweighed  by  improvements  in  the 
quality  of  information  obtained  and  the 
rapport  established  between  the 
surveyor  and  the  person  interviewed. 
Telephone  interviews  have  not  been 
successful  on  the  North  Slope. 

Households  in  Barrow,  Kaktovik, 
Nuiqsut,  and  Savoonga  (control  village) 
will  be  randomly  chosen  for  interviews. 
To  achieve  the  desired  statistical 
confidence  level,  smaller  communities 
are  sampled  at  a  higher  rate  than  are 
larger  ones.  Respondents  will  be  paid 
for  taking  part  in  the  survey. 
Frequency:  One-time  survey. 
Estimatea  Number  and  Description  of 
Respondents:  Approximately  614 
respondents  from  Alaska's  North  Slope 
communities  and  a  control  group  in 
western  Alaska. 

Estimated  Reporting  and 
Recordkeeping  "Hour"  Burden:  All 
three  surveys  together  are  estimated  to 
involve  about  474  total  burden  hours,  as 
described  in  the  following  chart. 
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Respondent  categories 


Whaling  Captains: 

Bantnv  

Kaktovik  

Nuiqsut 

Savoonga  

Subtotal  

Housetiokte: 

NSB ..;. 

Control  Village  

Subtotal  

Ektefs: 

NSB  

Control  Village  

Subtotal 

High  School  (total) 

Grand  Total  .. 


Estimated 

hour  burden 

(minutes) 


50 
50 
50 
50 


Estimated 

number  of 

respondents 


45 
45 


50 
50 


45 


43 
10 
10' 
28 


91 

281 
70 


351 

42 
20 


62 


110 


614 


Estimated  an- 
nual burden 

hours 
(rounded) 


36 
8 
8 

23 

75 


211 
53 

264 

35 
17 


52 


83 


474 


Estimated  Reporting  and 
Recordkeeping  "Non-Hour  Cost" 
Burden:  No  non-hour  cost  burden  has 
been  identified. 

Protections  of  Respondent 
Confidentiality:  Prior  to  every  interview, 
an  introduction  will  be  read  to  each 
respondent  explaining  the  voluntary 
nature  of  their  participation,  the  right  to 
refuse  to  answer  any  question,  and  the 
measures  that  are  implemented  to   . 
protect  their  confidentiality.  With 
regard  to  participation  in  the  Student 
Siirvey,  parents  will  sign  consent  forms 
with  an  X  for  minor  children  who  agree 
to  be  interviewed.  Procedures  designed 
to  protect  confidentiality  will  include 
the  use  of  coded  identification  numbers 
to  eliminate  the  use  of  personal  names, 
rehance  upon  self-administration  for  the 
most  sensitive  component  of  the 
surveys,  and  strict  adherence  to  the 
highest  code  of  ethical  conduct, 
including  the  framework  adopted  by  the 
U.S.  Interagency  Arctic  Research  Policy 
Committee. 

In  the  Household  and  Whaling 
Captain  Surveys,  there  are  three 
possible  sensitive  questions  on  annual 
household  income,  unemployment,  and 
household  finances.  These  questions 
have  been  used  many  times  in  past 
studies  with  few  complaints.  During  the 
interviews,  respondents  will  be  warned 
that  sensitive  questions  are  coming  up 
and  that  they  may  refuse  to  answer.  The 
self-administered  portion  of  the  Student 
Survey  contains  sensitive  questions 
about  alcohol  and  drug  use  and  sexual 
activity.  The  questions  come  directly 
from  the  Centers  for  EHsease  Control 
semiannual  YRBSS  questionnaire.  This 
part  of  the  survey  will  be  self- 


administered,  and  students  may  again 
choose  not  to  answer  any  question. 
Upon  completion,  each  student  will 
privately  place  their  questionnaire  in  a 
sealed  envelope.  The  envelope  will  only 
be  opened  later  by  a  data  processor,  who 
will  not  be  aware  of  how  any  particular 
student  answered  the  questions. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  Until  OMB  approves  a 
collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Before  submitting  an  ICR 
to  OMB,  PRA  section  3506(c)(2)(A) 
requires  each  agency  "*  *  *  to  provide 
notice  *  *  *  and  otherwise  consult 
with  members  of  the  pubUc  and  affected 
agencies  concerning  each  proposed 
collection  of  information  *  *  *". 
Agencies  must  specifically  solicit 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  agency  to  perform  its 
duties,  including  whether  the 
information  is  useful;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
biutien  of  the  proposed  collection  of 
information;  (c)  enhance  the  quality, 
usefuhiess,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
minimize  the  burden  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Agencies  must  also  estimate  the  "non- 
hour  cost"  burdens  to  respondents  or 
recordkeepers  resulting  from  the 
collection  of  information.  Therefore,  if 
you,  as  the  respondent,  have  costs  to 


generate,  maintain,  and  disclose  this 
information,  you  should  comment  and 
provide  yoiu:  total  capital  and  startup 
cost  components  or  annual  operation, 
maintenance,  and  purchase  of  service 
components.  You  should  describe  the 
methods  you  use  to  estimate  major  cost 
factors,  including  system  and 
technology  acquisition,  expected  useful 
life  of  capital  equipment,  discount 
rate(s),  and  the  period  over  which  you 
inctu-  costs.  Capital  and  startup  costs 
include,  among  other  items,  computers 
and  software  you  purchase  to  prepare 
for  collecting  information,  monitoring, 
and  record  storage  facilities.  You  should 
not  include  estimates  for  equipment  or 
services  purchased:  (i)  Before  October  1, 
1995;  (ii)  to  comply  with  requirements 
not  associated  with  the  information 
collection;  (iii)  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  (iv)  as  part  of 
customary  and  usual  business  or  private 
practices. 

The  MMS  will  summarize  written 
responses  to  this  notice  and  address 
them  in  the  submission  for  OMB 
approval.  As  a  result  of  yoiu-  comments, 
MMS  will  make  any  necessary 
adjustments  to  the  biirden  in  the 
submission  to  OMB. 

Public  Comment  Policy:  The  MMS's 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
diuing  regular  business  hours. 
Individual  respondents  may  request  that 
their  home  address  be  withheld  from 
the  record,  which  will  be  honored  to  the 
extent  allowable  by  law.  If  you  wish  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 


II 


beginning  of  your  comment.  However, 
anonymous  comments  will  not  be 
considered.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

AIMS  Information  Collection 
Clearance  Officer  Jo  Ann  Lauterbach, 
(202)  208-7744. 

Dated:  July  3,  2003. 
E.P.  Danenberger, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc.  03-17663  Filed  7-11-03;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

Pnv«stigations  Nos.  701-TA-435  and  731- 
TA-1 036-1 038  (Preliminary)] 

Certain  4,4'-Diamino-2,2'- 
Stil»enadiaulfonic  Ackf  Chemiatry 
from  China,  Germany,  and  India 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
sections  703(a)  and  733(a)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  167lb(a)  and 
1673b(a))  (the  Act),  that  there  is  no 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injiued  or  threatened  with  material 
injury,  or  that  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  China,  Germany,  and  India 
of  certain  4,4'-diamino-2,2'- 
stilbenedisulfonic  acid  chemistry, 
provided  for  in  subheadings  2921.59.20 
and  3204.20.80  of  the  Harmonized  Tariff 
Schediile  of  the  United  States,^  that  is 
alleged  to  be  subsidized  by  the 
Government  of  India  and  that  is  alleged 
to  be  sold  in  the  United  States  at  less 
than  fair  value  (LTFV).3 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  rules  of  practice  find  procedure  (19 
CFR§  207.2(f)). 

^  4,4'-Diainino-2,2'-stilbenedisulfonic  acid  is 
provided  for  in  subheading  2921.59.20  and  stilbenic 
fluorescent  whitening  agents  are  provided  for  in 
subheading  3204.20.80. 

'  Vice  Chairman  Jennifer  A.  Hillman  and 
Commissioner  Marcia  E.  Miller  found  two  like 
products  in  these  investigations:  4,4'-diamino-2,2'- 
stilbenedisulfonic  acid  and  stilbenic  fluorescent 
whitening  agents.  They  found  that  imports  of 
stilbenic  fluorescent  whitening  agents  from  China 
and  India  are  negligible  and  that  there  is  no 
reasonable  indication  that  an  industry  in  the  United 
States  is  materially  injured  or  threatened  with 
material  injury,  or  that  the  establishment  of  an 
industry  in  the  United  States  is  materially  cetaided. 


Background 

On  May  14.  2003,  a  petition  was  filed 
with  the  Commission  and  Commerce  by 
Ciba  Specialty  Chemicals  Corp., 
Tanytown,  NY,  alleging  that  an  industry 
in  the  United  States  is  materially 
injured  and  threatened  with  material 
.  injury  by  reason  of  subsidized  imports 
from  India  and  LTFV  imports  from 
China,  Germany,  and  India  of  certain 
4,4'-diamino-2,2'-stilbenedisiilfonic  acid 
chemistry.  Accordingly,  effective  May 
14,  2003,  the  Commission  instituted 
coimtervailing  duty  and  antidtunping 
investigations  Nos.  701-TA-435  and 
731-TA-1036-1038  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
coimection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  May  23,  2003  (68  FR 
28252).  The  conference  was  held  in 
Washington,  DC,  on  June  4,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  Jxme  30, 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3608 
(July  2003),  entitled  Certain  4,4'- 
Diamino-2,2'-Stilbenedisulfonic  Acid 
Chemistry  from  China,  (Germany,  and 
India:  Investigations  Nos.  701-TA-435 
and  731-TA-1036-1038  (Preliminary). 

By  order  of  the  Commission. 

Issued:  July  8,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-17651  Filed  7-11-03;  8:45  am] 

BILIJNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  March  28, 
2003,  Cambrex  North  Bnmswick,  Inc., 
Technology  Centre  of  New  Jersey,  661 
Highway  One,  North  Brunswick,  New 
Jersey  08902,  made  application  by 
renewal  to  the  Drug  Enforcement 


by  reason  of  imports  of  stilbenic  fluorescent 
whitening  agents  bom  Germany  or  4,4'-diainino- 
2,2'-stilbenedisulfonic  acid  from  China,  Germany, 
and  hidia  that  are  allegedly  subsidized  by  the 
Government  of  India  and  sold  at  LTFV. 


Administration  (DEA)  for  registration  as 
a  bulk  manufactxu^r  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Mettiamphetamine  (1105) 

N-Ettiylamphetamine  (1475) 

Tetrahydrocannabirx)te  (7370) 

2,5-DimettK)xyaniphetamine 
(7396). 

3,4-Methylenedtoxyamphetamine 
(7400). 

4-Methoxyamphetamine  (7411)  ... 

Amphetamine  (1100)  _ 

Mettiytphentdate  (1724)  

Morphine  (9300)  

Fentanyl  (9801) 


Scheduie 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  ccmunents  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  AdministratioB,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  filed 
no  later  than  September  13,  2003. 

Dated:  June  25,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-17715  Filed  7-11-03;  8:45  am] 
eajjNQ  cooe  4410-oa-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(1)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  registration  under  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufactiire  of  the  substance 
an  opportimity  for  a  hearing. 

Therefore,  in  accordance  with  section 
1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  March  20,  2003,  Cambrex 
North  Brunswick,  Inc.,  Technology 
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Centre  of  New  Jersey,  661  Highway  One, 
North  Brunwswick,  New  Jersey  08902, 
made  application  by  renewal  to  the  drug 
Enforcement  Administration  to  be 
registered  as  an  importer  of 
Phenylacetone  (8501),  a  basic  class  of 
controlled  substance  listed  in  Schedule 

n. 

The  firm  plans  to  import  the  listed 
controlled  substances  to  manufactvue 
amphetamine. 

Any  manufactiuer  holding,  or 
applying  for,  registration  as  a  bulk 
manufactiu^r  of  this  basic  class  of 
controlled  substances  may  file  written 
comments  on  or.objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  from  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuphcate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States    . 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  Federal  Register 
Representative,  Office  of  Chief  Coimsel 
(CCD)  and  must  be  filed  no  later  than 
September  13,  2003. 

This  procedure  is  to  be  conducted 
simultaneously  with  an  independent  of 
the  procedures  described  in  21  CFR 
1301.34Cb),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23, 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  n  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1311.42(a),  (b),  (c),  (d),  (e)  and  (f) 
are  satisfied. 

Dated:  June  25,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

[FR  Doc.  03-17716  Filed  7-11-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Deanwood  Pharmacy:  Denial  of 
Application  for  Registration 

I.  Background 

On  September  5,  2001,  the  Deputy 
Assistant  Administrator,  Office  of 


Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Deanwood  Pharmacy 
(Respondent)  of  Washington,  DC, 
notifying  Respondent  of  an  opportunity 
to  show  cause  as  to  why  DEA  should 
not  deny  its  application  for  DEA 
registration  as  a  pharmacy  pursuant  to 
21  U.S.C.  824(a)(2)  and  (3)  and  823(f), 
on  the  ground  that  such  registration 
would  be  inconsistent  with  the  public 
interest.  As  a  basis  for  revocation,  the 
Order  to  Show  Cause  alleged  that  (1) 
Respondent's  employee,  Mr.  Watson, 
was  hired  in  violation  of  21  CFR 
1301.76,  since  the  Respondent  did  not 
seek  a  waiver  of  this  provision  prior  to 
hiring  him;  (2)  that  Mr.  Watson  had 
used  Deanwood  Pharmacy's  previous 
DEA  Certificate  of  Registration  to 
purchase  various  controlled  substances 
for  his  personal  use;  (3)  that  in  April 
1999,  DEA  investigators  performed  an 
accountability  audit  of  controlled 
substances,  resulting  in  a  finding  of 
overages  and  shortages  of  the  audited 
drugs;  and  (4)  that  an  October  22,  1999, 
Mr.  Watson  was  convicted,  upon  entry 
of  a  guilty  pleas,  of  an  offense  related  to 
this  handling  of  controlled  substances. 

By  letter  filed  on  October  12,  2001, 
the  Respondent's  owner  requested  a 
hearing  in  this  matter.  On  November  6, 
2001,  Administrative  Law  Judge  Gail  A. 
Randall  (the  ALJ)  issued  an  Order  for 
Prehearing  Statements.  On  November 
15,  2001,  the  Government  filed  a  Motion 
for  Smnmary  Disposition  (Motion). 

The  Government  attached  to  its 
Motion  an  affidavit  from  Antoinette  J. 
Williams,  the  Chief  of  DEA's  registration 
had  been  surrendered  on  April  2,  1999, 
and  that  the  Respondent  had  submitted 
a  new  application  for  a  DEA  Certificate 
of  Registration  for  a  retail  pharmacy  on 
or  around  April  12,  1999.  The 
Government  also  attached  a  letter  dated 
August  1,  2001,  from  the  Government  of 
the  District  of  Columbia,  Department  of 
Health,  asserting  that  Deanwood 
Pharmacy  did  not  have  a  current 
pharmacy  license  or  DC  Controlled 
Substance  Registration. 

Based  on  the  attachments,  the 
Government  argued  that  the  Respondent 
did  not  have  a  valid  license  to  operate 
a  pharmacy  or  to  hemdle  controlled 
substances  in  the  jurisdiction  of  his 
requested -DEA  certificate.  Accordingly, 
the  Government  asserted  that  the 
Respondent's  pending  DEA  application 
must  be  denied. 

After  nimierous  extensions  of  time 
and  motions  to  stay  proceedings,  the 
ALJ  issued  an  Order  on  January  30, 
2002,  giving  the  respondent  until 
February  22,  2002,  to  respond  to  the 
Government's  Motion.  On  that  date,  the 
Respondent  filed  an  Opposition  to 


Government's  Motion  for  Siunmary 
Disposition,  asserting  that  the 
Respondent  had  a  pending  application 
filed  on  January  11,  2002,  before  the 
Department  of  Health  for  the  District  of 
Columbia,  (Department  of  Health)  for  a 
controlled  substances  registration.  The 
Respondent  also  noted  that  the 
Government  contacted  the  Department 
of  Health  on  or  about  January  18,  2002, 
and  provided  that  office  the  information 
in  the  show  cause  order  in  this  matter. 
As  a  result  of  the  exchange  of 
information,  the  Respondent  now 
believed  that  the  Department  of  Health's 
decision  regarding  the  application  for 
authority  to  handle  controlled 
substances  would  not  be  resolved  for 
several  months.  Accordingly,  the 
Respondent  asked  that  this  matter  be 
stayed  until  a  decision  was  rendered  by 
the  Department  of  Health,  in  order  to 
avoid  further  delay  in  DEA's  processing 
of  Respondent's  application.  The 
Respondent  did  not  disagree  with  the 
Government's  assertions  that  the 
Respondent  was  currently  not 
authorized  to  handle  controlled 
substances  in  the  District  of  Columbia, 
the  business  address  of  the  Respondent- 
pharmacy,  or  that  the  Respondent 
lacked  a  pharmacy  license. 

By  order  of  March  7,  2002,  the  ALJ 
granted  the  Government's  Motion,  on 
the  ground  that  DEA  does  not  have 
statutory  authority  under  the  Controlled 
Substances  Act  to  grant  a  registration  if 
the  applicant  has  no  state  authority  to 
dispense  controlled  substances. 

n.  Final  Order 

The  Acting  Administrator  adopts  the 
ALJ's  decision  granting  the 
Government's  Motion,  and  all  of  the 
ALJ's  prior  decisions  on  motions  in  this 
matter.  The  Acting  Administrator  has 
carefully  reviewed  the  entire  record  in 
this  matter,  as  defined  above,  and 
hereby  issues  this  final  rule  and  final 
order  prescribed  by  21  CFR  1316.67  and 
21  CFR  1301.46,  based  upon  the 
following  findings  of  fact  and 
conclusions. 

As  stated  by  the  ALJ  in  her  order 
granting  the  Government's  motion,  DEA 
has  no  authority  to  grant  a  registration 
if  the  registrant  is  without  state 
authority  to  dispense  controlled 
substances  in  the  state  in  which  the 
Respondent's  business  is  located.  21 
U.S.C.  823(f)  and  824(a)(3):  See  Graham 
Travers  Schuler,  M.D.,  65  FR  50,570 
(DEA  2000);  see  also  Saihb  S.  Halil. 
M.D.,  64  FR  33,319  (DEA  1999); 
Greenbelt  Professional  Pharmacy,  57  FR 
55,000  (DEA  1992). 

Moreover,  when  there  is  not  material 
questions  of  fact  involved,  or  when  the 
facts  are  agreed  upon,  there  is  no  need 


for  a  plenary,  administration  hearing. 
Congress  did  not  intend  for 
administrative  agencies  to  perform 
meaningless  tasks.  See  Michael  G. 
Dolin,  M.D.,  65  FR  5,661  (2000);  see  also 
fesus  R.  Juarez.  M.D.,  62  FR  14,945 
(1997);  PhUip  E.  Kirk,  M.D.,  48  FR 
32.887  (1983),  aff^d  sub  nom  Kirk  v. 
Mullen,  749  F.2d  297  (6th  Cir.  1984). 
In  the  instate  case,  the  documents' 
attached  to  the  Government's  Motion 
fully  support  the  allegation  that 
Respondent  does  not  have  state 
authority  to  handle  controlled 
substances.  Moreover,  the  Respondent 
does  not  argue  that  this  information  is 
incorrect.  Accordingly,  absent  an 
affirmative  dispute  of  that  fact  by  the 
Respondent,  there  is  no  need  for  a 
hearing  in  this  matter. 

Furthermore,  as  the  ALJ  found,  given 
DEA's  lack  of  statutory  authority  to 
grant  the  Respondent's  application  for  a 
DEA  registration,  due  to  the 
Respondent's  lack  of  authority  to  handle 
controlled  substances  in  the  District  of 
Columbia,  it  is  unnecessary  to 
determine  whether  the  Respondent's 
application  should  be  denied  based 
upon  any  of  the  other  grounds  alleged 
in  the  Order  to  Show  Cause.  See 
Greenbelt  I*rofessional  Pharmacy  at 
55.000  (respondent's  lack  of  state 
authorization  to  handle  controlled 
substances  makes  it  unnecessary  to 
decide  the  issue  of  whether 
respondent's  continued  registration  is 
consistent  with  the  public  interest.) 

In  conclusion,  considering  the 
Government's  evidence  and  the 
Respondent's  failure  to  deny  that  is  it 
not  currently  authorized  to  handle 
controlled  substances  in  the  District  of 
Columbia,  the  Acting  Administrator 
finds  that  the  Respondent  currently 
does  not  have  authority  to  handle 
controlled  substances  in  the  location  of 
its  place  of  business  on  its  application 
for  a  DEA  registration.  Accordingly,  the 
Government's  Motion  for  Summary 
Disposition  is  granted,  and  the 
Respondent's  application  for  DEA 
registration  is  hereby  denied.  This  order 
is  effective  August  13,  2003. 

Dated:  June  23,  2003. 
William  B.  Simpkins, 

Acting  Administrator. 

[FRDoc.  03-17713  Filed  7-11-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  November 
18,  2002,  Novus  Fine  Chemicals.  LLC. 
611  Broad  Street,  Carlstadt.  New  Jersey 
07072-1317,  made  application  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufocturer  of  the  basic  class  of 
Methylphenidate  (1724),  a  Schedule  n 
controlled  substance. 

The  firm  plans  to  manufactiure  bulk 
Methylphenidate  to  distribute  to  its 
customers  for  the  manufacture  of 
finished  products. 

Any  otner  such  applicant  and  any 
person  who  is  presently  registered  v«th 
DEA  to  manufacture  such  a  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistance  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCD) , 
and  must  be  filed  no  later  than 
September  12,  2003. 

Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

(FR  Doc.  03-17714  Filed  7-11-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review;  ^ 

Comment  Request 

July  8,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  vdth  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693-4124  (this  is  not  a 
toll-free  niunber)  or  e-mail: 
reeves,  vanessa2@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 


Attn:  OMB  Desk  Officer  for  the  Bureau 
of  Labor  Statistics  (BLS).  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  DC  20503  (202-395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 

Type  of  Review:  Reinstatement, 
writhout  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  CPS  Volimteer  Supplement 

OMB  Number:  1220-0176. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  112,000. 

Number  of  Ann  ual  Responses: 
112,000. 

Estimated  Time  Per  Responses:  4 
minutes. 

Total  Burden  Hours:  7,467. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Ciurent  Population 
Survey  (CPS)  Volunteer  Supplement 
provides  information  on  the  total 
number  of  individuals  in  the  U.S. 
involved  in  unpaid  volimteer  activities, 
factors  that  motivate  volunteerism, 
measures  of  the  frequency  or  intensity 
with  which  individuals  volunteer,  types 
of  organizations  that  facilitate 
volimteerism,  and  activities  in  which 
volunteers  participate. 

Damn  A.  King, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  03-17704  Filed  7-11-03;  8:45  am] 
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DEPARTMEKT  OF  LABOR 

Employee  Befiefits  Security 
Administration 

Working  Group  on  Optional 
Professional  IManagement;  Advisory 
Council  on  Employee  Welfare  and 
Pension  Benefits  Plans;  Notice  of 
IMeeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
~   Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Friday.  July  25.  2003.  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  assigned  to  study  optional 
professional  management  for  defined 
contribution  plans. 

The  session  will  take  place  in  Room 
N-3437  B-C.  U.S.  Department  of  Ubor 
Building,  200  Constitution  Avenue. 
^4W.,  Washington,  DC  20210.  The 
purpose  of  the  open  meeting,  which  will 
run  firom  9  a.m.  to  approximately  3:30 
p.m..  js  for  Working  Group  members  to 
hear  testimony  from  invited  witnesses. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  before 
July  20.  2003  to  Sharon  Morrissey, 
Executive  Secretary.  ERISA  Advisory 
Council,  U.S.  Department  of  Labor, 
Room  N-5677,  200  Constitution 
Avenue.  NW..  Washington.  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
working  group  should  contact  the 
Executive  Secretary  by  mail  or  call  (202) 
693-6668  before  July  20.  Oral 
presentations  should  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabiUties  who  need  special 
accommodations  should  contact  the 
Executive  Secretary  by  mail  or  phone 
before  July  20. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  before  July  20. 
Papers  received  after  that  date  will  not 
be  included  in  the  record  of  the 
meeting. 

Signed  in  Washington,  DC  this  8th  day  of 
July  2003. 

Ann  L.  Combs, 

Assistant  Secretary,  Employee  Benefits 
Security  Administration. 
(FR  Doc.  03-17705  Filed  7-11-03;  8:45  am) 
aUJNe  CODE  4S10-29-M 


DEPARTIMENT  OF  UVBOR 

Employee  Benefits  Security 
Administration 

Wortdng  Group  on  Defined  Benefit 
Funding  and  Discount  Rate  Issues, 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefits  Plans;  Notice  of 
Meeting 

Pursuant  to  the  authority  contained  in 
section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA).  29 
U.S.C.  1142.  a  public  meeting  will  be 
held  Thursday.  Jime  24.  2003.  of  the 
Advisory  Council  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  assigned  to  study  defined  benefit 
plan  funding  and  discount  rate  issues. 

The  session  will  take  place  in  Room 
N-3437  B-C.  U.S.  Department  of  Ubor 
Building.  Second  and  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
The  purpose  of  the  open  meeting,  which 
will  run  from  9  a.m.  to  approximately  4 
p.m..  is  for  Working  Group  members  to 
hear  from  witnesses  representing  a 
variety  of  viewpoints  on  the  issue  of  the 
discount  rate  for  defined  benefit  plans 
and  related  funding  issues. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  before 
July  20.  2003  to  Sharon  Morrissey, 
Executive  Secretary,  ERISA  Advisory 
Council.  U.S.  Department  of  Labor. 
Room  N-5677.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  contact  the 
Executive  Secretary  by  mail  or  call  (202) 
693-8668  before  July  20.  Oral 
presentations  should  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  the 
Executive  Secretary  by  mail  or  phone 
before  July  20. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  before  July  20. 
Papers  received  after  that  date  will  not 
be  included  in  the  record  of  the 
meeting. 

Signed  in  Washington.  DC  this  8th  day  of 
July  2003. 

Ann  L.  ComlM, 

Assistant  Secretary,  Employee  Benefits 
Security  Administration. 
[FR  Doc.  03-17706  Filed  7-11-03;  8:45  am] 
BILUNG  COOE  4S10-2»4I 


DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Wortdng  Group  on  Heaitti  Care 
Security,  Advisory  Council  on 
Employee  Welfare  and  Pension 
Beneftts  Plans;  Notice  of  Meeting 

Pursuant  to  the  authority  contained  in 
Section  512  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA),  29 
U.S.C.  1142,  a  public  meeting  will  be 
held  Wednesday,  July  23,  2003,  of  the 
Advisory  Coimcil  on  Employee  Welfare 
and  Pension  Benefit  Plans  Working 
Group  assigned  to  study  the  issue  of 
health  care  security,  including 
consumer-directed  health  plans  and 
self-insiued  plans. 

The  session  will  take  place  in  Room 
N-3437  B-C,  U.S.  Department  of  Ubor 
Building.  200  Constitution  Avenue. 
NW..  Washington.  DC  20210.  The 
purpose  of  the  open  meeting,  which  will 
run  from  9  a.m.  to  approximately  4  p.m., 
is  for  Working  Group  members  to  hear 
testimony  from  invited  witnesses. 

Members  of  the  public  are  encouraged 
to  file  a  written  statement  pertaining  to 
the  topic  by  submitting  20  copies  before 
July  20.  2003  to  Sharon  Morrissey. 
Executive  Secretary.  ERISA  Advisory 
Coimcil.  U.S.  Department  of  Labor. 
Room  N-5677,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 
Individuals  or  representatives  of 
organizations  wishing  to  address  the 
Working  Group  should  contact  the 
Executive  Secretary  by  mail  or  call  (202) 
693-8668  before  July  20.  Oral 
presentations  should  be  limited  to  20 
minutes,  but  an  extended  statement  may 
be  submitted  for  the  record.  Individuals 
with  disabilities  who  need  special 
accommodations  should  contact  the 
Executive  Secretary  by  mail  or  phone 
before  July  20. 

Organizations  or  individuals  may  also 
submit  statements  for  the  record 
without  testifying.  Twenty  (20)  copies  of 
such  statements  should  be  sent  to  the 
Executive  Secretary  before  July  20. 
Papers  received  after  that  date  will  not 
be  included  in  the  record  of  the 
meeting. 

Signed  in  Washington.  DC  this  8th  day  of 
July  2003. 

Ann  L.  Comln, 

Assistant  Secretary,  Employee  Benefits 

Security  Administration. 

[FR  Doc.  03-17707  Filed  7-11-03;  8:45  am) 

BILLMG  COOE  45ia-2»-M 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  isotopes:  Meeting  Notice 

agency:  U.S.  Nuclear  Regulatory 
Conunission. 

ACnON:  Notice  of  meeting. 
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summary:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  convene  a 
teleconference  meeting  on  July  17,  2003, 
between  members  of  NRC  staff  and  the 
Advisory  Committee  on  the  Medical 
Uses  of  Isotopes  (ACMUI).  This  meeting 
will  be  held  to  discuss  and  develop  the 
ACMUI's  recommendations  regarding 
NRC  staffs  proposed  language  to  amend 
the  training  and  experience 
requirements  for  authorized  users, 
authorized  medical  physicists, 
authorized  nuclear  pharmacists,  and 
radiation  safety  officers,  as  these 
requirements  are  currently  outlined  in 
the  revised  10  CFR  part  35.  During  this 
meeting,  NRC  staff  and  ACMUI  will 
engage  in  detailed  discussions 
pertaining  to  NRC  staffs 
recommendations  contained  in  a  draft 
document  that  staff  will  later  finalize 
and  forward  to  the  Commission  for  a 
vote.  The  draft  document  contains 
predecisional  information  not 
appropriate  for  public  release. 
Therefore,  the  NRC  staff  has  determined 
that  this  meeting  must  be  closed  to  the 
public,  so  that  the  confidential  nature  of 
the  document  and  the  associated 
discussion  is  protected. 

DATES  AND  TIME:  Jidy  17.  2003. 

ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North 
Building,  11545  Rockville  Pike, 
Rockville,  MD  20852-2738. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angela  R.  Williamson,  telephone  (301) 
415-5030;  e-mail  a7TV@nrc.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

Conduct  of  the  Meeting 

Leon  S.  Malmud,  M.D.,  designated 
Vice  Chair,  will  conduct  the  meeting. 
Dr.  Malmud  will  conduct  the  meeting  in 
a  manner  that  will  facilitate  the  orderly 
conduct  of  business. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  Title  10, 
U.S.  Code  of  Federal  Regulations,  part  7. 


Dated:  July  7,  2003. 
Annette  Vietti-Cook. 

Secretary  of  the  Commission. 

(FR  Doc.  03-17703  Filed  7-11-03;  8:45  am) 

BILLING  COOE  7S«>-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raiboad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Repayment  of 
Debt. 

(2)  Form(s)  submitted:  G-421f. 

(3)  OhfB  Number:  3220-0169. 

(4)  Expiration  date  of  current  OMB 
clearance:  September  30,  2003. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  aimual  number  of 
respondents:  300. 

(8)  Total  aimual  responses:  300. 

(9)  Total  aimual  reporting  hours:  25. 

(10)  Collection  description:  Section  2 
of  the  Railroad  Retirement  Act  provides 
for  payment  of  annuities  to  retired  or 
disabled  railroad  employees,  their 
spouses,  and  eligible  survivors.  When 
the  RRB  determines  that  an 
overpayment  of  RRA  benefits  has 
occurred,  it  initiates  prompt  action  to 
notify  the  claimant  of  the  overpayment 
and  to  recover  the  amoiuit  owed.  The 
collection  obtains  information  needed  to 
allow  for  repayment  by  the  claimant  by 
credit  card,  in  addition  to  the  customary 
form  of  pa)nment  by  check  or  money 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 


10230,  New  Executive  Office  Building. 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-17666  Filed  7-11-03;  8:45  am] 

HLUNG  COOE  7906-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-48132;  File  No.  SR-AMEX- 
2002-112] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  Its  Performance  Evaluation 
and  Allocations  Procedures 

July  7,  2003. 

On  December  19.  2002,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
revise  its  performance  evaluation  and 
allocations  procediues.  On  May  1,  2003 
the  Amex  amended  the  proposed  rule 
change.^  Specifically,  Amex  proposes  to 
modify  Amex  Rule  26  to  reduce  the  size 
of  the  Performance  Committee  and 
related  subcommittees,  while  also 
modifying  the  committee  pool  balance 
where  specialist  relations  with  listed 
companies  or  Exchange  Traded  Fimds 
("ETF")  sponsors  are  in  issue.  The 
proposed  rule  change  also  modifies 
Amex  Rides  26(e)  and  29(d)  to  establish 
deadlines  for  submission  of  materials  to 
Amex  staff  to  accommodate 
transmission  of  materials  in  connection 
with  specialist  minimiim  performance 
standard  meetings."*  Finally,  the 
proposed  rule  change  eMminates  the 
Notice  of  Marketing  Interest  ("NOMI") 
process  in  Amex  Ride  27  that  previously 


'  15  U.S.C.  78s(b)(l). 

*17CFR240.19b-4. 

'See  Letter  from  William  Floyd  Jones.  Associate 
General  Counsel,  Amex.  to  Nancy  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  April  30,  2003 
("Amendment  No.  1").  In  Amendment  No.  1  the 
Exchange  submitted  a  new  Form  19b-4  which 
replaced  the  original  filing  in  its  entirety. 

*  Persons  that  are  the  subject  of  performance 
reviews  have  a  reasonable  amount  of  time  between 
delivery  of  the  written  notice  and  the  Committee's 
meeting  to  prepare  their  presentation  to  the 
Committee.  A  mutually  convenient  date  for  the 
performance  review  is  selected  by  the  person  being 
reviewed  and  the  Committee.  Telephone 
discussions  between  William  Floyd-Jones,  Assistant 
General  Counsel,  Amex,  Christopher  B.  Stone, 
Special  Counsel,  and  Mia  C.  Zur,  Attorney, 
Division,  Commission  Qanuary  30  and  31,  2003). 
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required  equity  specialists  to  obtain 
written  approval  prior  to  contacting  an 
unlisted  company. 

The  proposed  rule  change,  as 
amended,  was  published  for  conunent 
in  the  Federal  Register  on  June  2,  2003.5 
The  Commission  received  no  comments 
on  the  proposal. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange.^ 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  promotes  the 
objectives  of  section  6(b)(5)  of  the  Act,^ 
which  requires  among  other  things,  that 
the  rules  of  the  Exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  is  a  reasonable 
modification  of  the  Exchange's 
performance  evaluation  and  allocations 
procedures  as  it  is  intended  to  enable 
the  Performance  Committee  to  operate 
more  flexibly  and  responsively,  as  well 
as  to  more  acciu^tely  reflect  the  views 
of  issuers  and  ETF  sponsors  in  certain 
situations.  Additionally,  the  timely 
disclosure  of  information  and  materials 
to  the  Performance  Committee  and  the 
Market  Quality  Committee  will  ensiure 
adequate  time  for  review  and 
distribution  to  participants.  Finally,  the 
elimination  of  the  now  outdated  NOMI 
process  will  better  serve  to  facilitate  the 
Exchange's  listing  efforts  by  removing  a 
process  that  caused  the  unintended 
result  of  specialist  firms  requesting 
NOMIs  to  contact  an  unlisted  company 
without  then  undertaking  substantial 
contact  with  them. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.s  that  the 
amended  proposed  rule  change  (SR- 
AMEX-2002-112)  be,  and  hereby  is, 
approved. 


'  See  Securities  Exchange  Act  Release  No.  47914 
(May  23,  2003).  68  FR  32782  Quae  2,  2003). 

*Iii  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0. 

'  15  U.S.C.  78f[b)(5). 

■  15  U.S.C.  78s(b)(2). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-17668  Filed  7-11-03;  8:45  am] 

BHXmG  CODE  a01(M)1-l> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48130;  File  No.  SR-OTC- 
2003-08] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  Rule  4<A),  Pledge 
of  Property  to  the  Corporation  and  Its 
Lenders 

July  3,  2003. 
I.  Introduction 

On  May  6,  2003,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  change 
SR-DTC-2003-08  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1.  NoUce  of  the  proposal 
was  published  in  the  Federal  Register 
on  May  21,  2003.2  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

n.  Description 

Each  DTC  participant  pays  or  receives 
the  net  debit  or  net  credit  balance  in  its 
DTC  money  settlement  accoimt  at  the 
end  of  each  day.  DTC's  principal  risk  is 
the  possible  failure  of  one  or  more 
participants  to  settle  their  net  debit 
obligations.  To  assure  that  it  is  able  to 
complete  its  settlement  obligations  each 
day,  DTC  maintains  liquidity  resources, 
including  a  committed  line  of  credit 
(maximum  amount  of  $1.75  billion) 
with  a  consortium  of  banks.  This 
committed  line  of  credit  is  part  of  a 
combined  syndicated  facility  with 
National  Securities  Clearing  Corporation 
("NSCC"). 

The  line  of  credit  matures  annually. 
As  part  of  the  negotiations  to  extend  the 
facility  for  the  year  beginning  May  27, 
2003,  the  lenders  requested  &at  Section 
1  of  DTC's  Rule  4(A),  "Pledge  of 
Property  to  the  Corporation  and  its 
Lenders,"  be  clarified.^  That  section 


currently  provides  that  for  the  purpose 
of  securing  loans  to  DTC.  DTC  may 
pledge  and  repledge  and  grant  its 
lenders  a  security  interest  in  (i)  cash 
deposits  in  the  participants  fund  and  all 
securities,  repurchase  agreements,  or 
deposits  in  which  such  cash  is  invested, 
(ii)  net  additions,  including  any  security 
entitlements  of  participants  in  net 
additions,  and  (iii)  preferred  stock.  That 
section  also  provides  that  any  such  loan 
to  DTC  may  be  on  such  terms  as  DTC, 
in  its  discretion,  may  deem  necessary  or 
advisable  and  may  be  in  amoimts 
greater  and  extend  for  time  periods 
longer  than  the  obligations  of  any 
participant  in  DTC.  It  further  provides 
that  no  lender  shall  be  obligated  to 
return  any  pledged  collateral  prior  to 
the  full  repayment  of  any  loan  secured 
thereby. 

DTC  is  adding  language  to  Section  1 
of  Rule  4(A)  to  make  clear  what  is 
implicit  in  the  current  rule  that  while 
there  remain  any  outstanding 
obligations  under  any  such  loan,  no 
participant  may  assert  a  claim  against 
the  lender  for  the  return  of  any 
collateral  pledged  by  DTC  as  security 
therefore.''  Subject  to  the  foregoing  and 
the  terms  of  any  such  loan,  the 
obligation  of  DTC  to  return  any  items  of 
pledged  collateral  to  its  participants  or 
to  permit  substitutions  and  withdrawals 
thereof  remains  unaffected. 

In  addition,  the  rule  change  makes  a 
technical  correction  to  the  definition  of 
the  term  "pledge"  in  Rule  1  necessitated 
by  the  recent  revisions  to  Article  9  of 
the  New  York  Uniform  Commercial 
Code  ("NYUCC").  Currently,  the 
definition  of  "pledge"  refers  to  Section 
9-115  of  the  NYUCC.  The  references  to 
that  specific  section  are  deleted  so 
DTC's  definition  refers  to  the  NYUCC  in 
general. 

m.  Discussion 

Section  17A(b){3)(F)  of  the  Act 
requires,  among  other  things,  that  the 
rules'of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible.^ 
By  adding  language,  as  requested  by  its 
lenders,  to  its  rules  to  make  clear  the 
rights  of  DTC,  lenders,  and  participants 
with  respect  to  pledged  deposits,  the 


»17CFR200.3(>-3(a)(12). 

'  15  U.S.C.  78s(b)(l}. 

*  Securities  Exchange  Act  Release  No.  47875  (May 
15.  2003),  68  FR  27877. 

'  The  lenders  made  a  similar  request  of  NSCC 
which  also  resulted  in  the  filing  of  a  proposed  rule 
change  by  NSCC.  Securities  Exchange  Act  Release 


No.  47874  (May  15,  2003).  68  FR  27881  (May  21, 
2003)  (File  No.  NSCC-2003-081. 

*The  new  language  states,  "No  Participant  shall 
have  any  right,  claim  or  action  against  any  secured 
Lender  (or  any  collateral  agent  of  such  secured 
Lender)  for  the  return,  or  otherwise  in  respect,  of 
any  such  collateral  Pledged  by  the  Corporation  to 
such  secured  Lender  (or  its  collateral  agent),  so  long 
as  any  loans  made  by  such  Lender  to  the 
Corporation  or  other  obligations,  secured  by  such 
collateral,  are  unpaid  and  outstanding." 

5  15  U.S.C.  78q-l(b)(3){F). 
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proposed  rule  change  will  help  DTC 
maintain  adequate  liquidity  resources 
and  therefore  should  help  assure  DTC's 
ability  to  safeguard  securities  and  funds. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Conunission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

h  is  therefore  ordered,  piusuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2003-08)  be  and  hereby  is 
approved. 

For  the  Commission  by  thp  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.6 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FK  Doc.  03-17710  FUed  7-11-03;  8:45  am] 

BILUNG  CODE  SaiO-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-48136;  Hie  No.  SR-MSRB- 
2003-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Ctiange  by  the 
Municipal  Securities  Rulemaking 
Board  Relating  to  Electronic  Mall 
Contacts 

July  8,  2003.  ' 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
" Act"), 1  and  rule  19b-4  thereunder  2 
notice  is  hereby  given  that  on  July  1, 
2003,  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  with  the  Seciuities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  (File 
No.  SR-MSRB-2003-05).  The  proposed 
rule  change  is  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Board.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a 
proposed  rule  change  relating  to 
technical  amendments  to  Form  G-40,  on 
electronic  mail  contacts.  The  proposed 
rule  change  will  become  operative  on 


617  CFR  200.30-3(aMl2). 
'  IS  U.S.C.  78s(bMl). 
*l?CFR240.19b-4. 


August  4,  2003.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


Form  G-40 

Electronic  Mail  Contacts 

MSRB  Registration  Number 


Check  one: 
^Original  Form 

Amended  Form 

Name  of  Dealer  _ 
Date: 


The  dealer  named  above  designates 

(name) as  its  Primary  Electronic  Mail 

Contact  for  purposes  of  electronic 
communications  with  the  MSRB.  This 
Primary  Contact  person  is  either  a  Series  53- 
registered  municipal  securities  principal  or  a 
Series  51-regsitered  municipal  fund 
securities  limited  principal  with  the  dealer. 

E-Mail  Address  of  Primary  Contact: 

Phone  Number  of  Primary  Contact:_ 

Individual  CRD  Number  of  Primary  Contact 
(NASD  member  firms  only): 

(Optional):  The  dealer  named  above 

designates  (name) ^as  its  Optional 

Electronic  Mail  Contact 

E-mail  Address  of  Optional  Contact: 

Phone  Number  of  Optional  Contact: 


Name  and  title  of  person  preparing  this 
Form: > 

Signative: 


Telephone  nimiber:    ^ 

New  Forms  Must  be  Mailed  to 

MSRB,  1900  Duke  Street.  Suite  600, 
Alexandria,  VA  22314. 

[Updates  to  the  Form  Shall  be 
Submitted]  Forms  May  Be  Amended 
Electronically  [Via  the  G-40  Log-hi  On) 
By  Logging  on  to  the  MSRB'S  Web  Site 
{www.msrb.org)  and  Using  the  Primary 
Contact's  User  ID  and  Password  to 
Change  Information  Relating  to  That 
Person,  or  Using  the  Optional  Contact's 
User  ID  and  Password  To  Change 
Information  Relating  to  That  Person. 
*  •     *        *        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
MSRB  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 


the  most  significant  aspects  of  sucb 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  June  6,  2002,  the  SEC  approved 
MSRB  Rule  G-40,  on  electronic  mail 
("E-mail")  contacts,  and  Form  G-40,  as 
well  as  related  amendments  to  Rule  G- 
8,  on  books  and  records,  and  Rtile  G-9, 
on  preservation  of  records. ^  Rule  G— 40 
requires  each  broker,  dealer  and 
municipal  securities  dealer  (collectively 
referred  to  as  "dealers")  to  use  Form  G- 
40  to  appoint  an  E-mail  contact  to  serve 
as  the  official  contact  person  for 
purposes  of  electronic  conunimication 
between  the  dealer  and  the  MSRB  (the 
"Primary  Contact").  This  E-mail  contact 
must  be  a  registered  municipal 
securities  principal  writh  the  dealer.* 

Previously,  the  MSRB  provided  that 
dealers  whose  only  municipal  sectirities 
activities  consisted  of  transactions  in 
mimicipal  fund  securities  (Section  529 
college  savings  plans  and  local 
government  investment  pools)  could 
appoint  either  a  general  sectirities 
principal  (Series  24)  or  an  investment 
company /variable  contracts  limited 
principd  (Series  26)  as  their  Primary 
Contact  until  March  31,  2003. ^  In 
addition  to  serving  as  a  Primary  Contact 
pursuant  to  Rule  G-40,  a  Series  24  or  26 
principal  was  permitted,  pursuant  to 
Rule  G-3,  to  supervise  the  dealer's 
activities  with  respect  to  municipal 
fund  securities  until  March  31,  2003. 
This  transition  period  was  meant  to 
accommodate  such  dealers  until  the 
new  Series  51  examination  for 
municipal  fund  securities  limited 
principals  became  available.^  As  of 
April  1,  2003,  every  dealer  is  required, 
pursuant  to  Rule  G-3  on  professional 
qualifications,  to  have  eiUier  a 
municipal  fund  securities  limited 
principal  (Series  51)  or  a  municipal 
securities  principal  (Series  53),  as 
appropriate,  even  if  the  dealer's  only 
municipal  securities  activities  consist  of 
transactions  in  municipal  fund 
securities.  In  addition,  every  dealer  is 
required  to  have  either  a  Series  51  or 
Series  53  principal  as  their  Primary 
Contact.  The  proposed  rule  change 


'  Release  No.  34-46043  Oune  6.  2002)  67  FK 
40762.  The  Rule  became  effective  on  September  4, 
2002. 

*  Dealers  also  have  the  option  of  appointiiig  • 
second  contact  person  (the  "Optional  Contact"). 

»  See  MSRB  Notices  2003-1  (January  9,  2003)  and 
2003-6  (February  28.  2003). 

■The  Series  SI  examination  has  been  available 
since  January  2,  2003,  and  is  administered  through 
NASDs  PROCTOR  system. 
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clarifies  that,  for  purposes  of  Rule  G-40, 
the  dealer's  Primary  Contact  may  be 
either  a  Series  53-registered  municipal 
securities  principal  or  a  Series  51- 
registered  municipal  fund  securities 
limited  principal.  Thus,  dealers  who 
previously  listed  a  Series  24  or  26 
principal  as  their  Primary  Contact  on 
Form  G-40  should  amend  their  form 
electronically  by  visiting  the  MSRB's 
Web  site  [http://www.insrb.org)  and 
hsting  either  a  Series  53  or  51  principal 
as  theif  new  Primary  Contact.  Of  course, 
no  amendment  is  necessary  if  this  is  the 
same  person,  i.e.,  the  Series  24  or  26 
previously  listed  has  taken  and  passed 
the  Series  53  or  51  examination. 
The  proposed  rule  change  also 
clarifies  that  a  dealer  may  amend  its 
Form  G— 40  electronically  by  logging  on 
to  the  MSRB's  web  site.  Finally,  the 
amendments  require  that  dealers  note 
whether  the  form  they  are  submitting  is 
an  original  or  amended  Form  G— 40;  this 
will  facilitate  the  MSRB's  processing  of 
such  forms. 

2.  Basis 

The  MSRB  has  adopted  the  proposed 
rule  change  pursuant  to  Section 
15B(b)(2)(I)  of  the  Exchange  Act.  which 
authorizes  the  MSRB  to  adopt  rules  that 
provide  for  the  operation  and 
administration  of  the  MSRB.  The  MSRB 
also  believes  that  the  proposed  rule 
change  will  facilitate  effective  electronic 
commimications  between  dealers  and 
the  MSRB. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  since  it  would  apply 
equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (i)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  (iii) 
was  provided  to  the  SEC  for  its  review 
at  least  five  business  days  prior  to  the 
filing  date;  and  (iv)  does  not  become 
operative  until  August  4,  2003,  which  is 
more  than  thirty  (30)  days  after  the  date 


Federal  Register/ Vol.  68,  No.  134 /Monday,  July  14,  2003 /Notices 


of  its  filing,  the  MSRB  has  submitted 
this  proposed  rule  change  to  become 
efiiective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  7  and  Rule  19b-4(f)(6) 
thereunder.8  In  particular,  the  MSRB 
believes  the  proposed  rule  change 
qualifies  as  a  "non-controversial  filing" 
in  that  the  proposed  rule  change  does 
not  significantly  affect  the  protection  of 
investors  or  the  public  interest  and  does 
not  impose  any  significant  burden  on 
competition. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  offices.  All  submissions 
should  refer  to  File  No.  SR-MSRB- 
2003-05  and  should  be  submitted  by 
August  4,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.9 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  03-17708  Filed  7-11-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48138;  File  No.  SR-NASD- 
2003-71] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Regarding  Fees  for  the 
Automated  Confirmation  Transaction 
Service 

Julys,  2003. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  April  14, 
2003  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  "The  Nasdaq 
Stock  Market.  Inc.  ("Nasdaq"),  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission").  On  April  22, 
2003,  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change.  ^  On  May  28, 
2003,  Nasdaq  filed  Amendment  No.  2  to 
the  proposed  rule  change.*  On  June  19, 
2003,  Nasdaq  filed  Amendment  No.  3  to 
the  proposed  rule  change.^  The 
proposed  rule  change  is  described  in 
Items  I,  n.  and  m  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
has  designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  Nasdaq  under 
Section  19(b)(3)(A)(ii)  of  the  Act.o  and 
Rule  19b4  thereunder,  which  renders 
the  proposal  efiiective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


'15  U.S.C  78s(bK3)(A). 

»17CrR240.19b-«(f)(6). 

9l7CFR20O.3O-3(aMl2). 


» 15  U.S.C.  78s(bKl). 

M7CFR  240.19b-*. 

'  See  letter  from  John  M.  Yetter.  Assistant  General 
Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission  dated  April  21,  2003.  In 
Amendment  No.  1,  Nasdaq  replaced  its  proposed 
rule  change  in  its  entirety. 

*  See  letter  fttjm  Mary  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission  dated  May  27,  2003.  In  Amendment 
No.  2.  Nasdaq  replaced  its  proposed  rule  change  in 
its  entirety. 

*  See  letter  from  Mary  M.  Dunbar,  Vice  President 
and  Deputy  General  Counsel,  Nasdaq,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Commission  dated  June  18,  2003.  In  Amendment 
No.  3.  Nasdaq  altered  its  original  notice  of  a 
proposed  rule  change  to  re-designate  it  as  effective 
upon  filing  pursuant  to  Section  19(b)(3)(A)(ii)  of  the 
Act  (15  U.S.C.  78s(b)(3)(A)(u)).  Seen.  22  infra. 

»lSU.S.C78s(b)(3)(A)(ii). 


L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propf)8ed  Rule  Change 

Nasdaq  proposes  to  eliminate  certain 
fees  associated  with  the  use  of  the 
Automated  Confirmation  Transaction 
Service  ("ACT").'  The  new  fee  schedule 
will  be  implemented  beginning  on  July 
1J2003.  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new 
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language  is  in  italics;  proposed 
deletions  are  in  [brackets]. « 
***** 

7000.  CHARGES  FOR  SERVICES  AND 
EQUIPMENT 

7010.  System  Services 

(a) — (f)  No  change.  » 

(g)  Automated  Confirmation 
Transaction  Service. 


The  following  charges  shall  be  paid 
by  the  participant  for  use  of  the 
Automated  Confirmation  Transaction 
Service  (ACT): 
Transaction  Related  Charges: 
Reporting  of  transactions  executed 
through  SuperMontage  (or  any  other 
transaction  execution  system  that  makes 
use  of  SuperMontage's  functionality  to 
report  transactions)  ("SuperMontage 
Transactions") 


Average  daily  volume  of  transaction  reports  for  SuperMontage 
"lYansactions  during  the  month  to  which  a  participant  is  a  party: 

0  to  9,999 

10,000  or  more  

Other  reports  [Reporting  of  all  other]  for  transactions  in  Nasdaq  Na- 
tional Market  and  SmallCap  Market  securities  not  subject  to  com- 
parison through  ACT  ("Covered  Transactions")]. 

[Average  daily  volume  of  media  transaction  reports  for  Covered 
Transactions  during  the  month  in  which  a  participant  is  the  re- 
porting party:]. 

[Oto  10,000]  

[10,001  to  50,000]  "' 


[Mare  than  50,000] 


Reporting  of  all  other  transactions  not  subject  to  comparison  through 
Comparison  


Late  Report— T+N 
Browse/query 


Terminal  fee  .. 

era  fee 

WebLinkACT 


Risk  Management  Charges  

CoiTBcUve  Transaction  Chaige 


ACT  Workstation 


Fee  per  side  for  transaction  reports  of  SuperMontage  Transactions  to 

which  such  particii>ant  is  a  party: 
$0,029 
$0.00 
$0.00 


[Fee  per  side  for  reports  of  Covered  Transactions  to  which  such  par- 
ticipant is  a  party:] 

[$0,029] 

[$0,029  for  a  number  of  reports  equal  to  10,000  times  the  number  of 

trading  days  in  the  month] 
[$0,015  for  all  remaining  reports] 
[$0,029  for  a  number  of  reports  equal  to  10,000  times  the  number  of 

trading  days  in  the  montib] 
[$0,015  for  a  number  of  reports  equal  to  40,000  times  the  number  of 

trading  days  in  the  mon^] 
[$0.00  for  all  remaining  reports] 
$0.029/side 

$0.0144/side  per  100  shares  (minimum  400  shares;  maximiun  7,500 
shares) 

$0.288/side 

$0.288/query(*]  (Each  ACT  query  incurs  the  $0,288  fee;  however, 
the  first  accept  or  declirte  processed  for  a  transaction  is  free,  to 
insure  that  no  more  than  $0,288  is  charged  per  comparison.  Sub- 
sequent queries  for  more  data  oa  the  same  security  will  also  be 
processed  free.  Any  subsequent  query  on  a  different  security  will 
incur  the  $0,288  query  charge). 

$57.00/month  (ACT  only  terminals) 

$575.0O/month 

$300/month  (full  functionality)  or  $150/month  (up  to  an  average  of 
twenty  transactions  per  day  each  month)[**l  (For  the  purposes  of 
this  service  only,  a  transaction  is  defined  as  an  original  trade 
entry,  either  on  trade  date  or  as  of  transactions  per  month.) 

$0.035/side  and  $17.25/month  per  correspondent  firm  (maximum 
$10,000/nionth  per  correspondent  firm) 

$0.25/Cancel,  Error,  Inhibit,  Kill,  or  'No'  position  of  No/Was  trans- 
action, paid  by  reporting  side; 

$0.25/Break,  Decline  transaction,  paid  by  each  party 

$525/logon/month["*]  (A  firm  that  uses  ACT  risk  management 
through  one  or  more  NWn  terminals  when  the  ACT  Workstation 
is  introduced  will  be  eligible  to  evaluate  the  ACT  Workstation  for 
a  free,  three-month  trial  period,  provided  that  the  firm  continues 
to  pay  charge  associated  with  iU  NWIl  terminal(s)  during  that  pe- 
riod.) 


thln\''o2«fl?rdlJ".T'  ^^  ^-^^^  fee;  however,  the  first  accept  or  decline  processed  for  a  transaction  is  free,  to  insure  that  no  more 

X  on  a'dlffebt^u^ty^"^^^^^^^  '^"^  ^  ^^  ^^  ^^^  -»  «^-  ^  P— ^  ^-  Any  subsequent 

mint^r  ^^  P"^°*^*  °^  ^''  '^"'^'^^  °°^y'  ^  ^ansaction  is  defined  as  an  original  trade  entry,  either  on  trade  date  or  as-of  transactions  per 

[••*  A  firm  that  us^ACT  risk  management  through  one  or  more  NWn  terminals  when  the  ACT  Workstation  is  introduced  will  be  eliei- 

s^%r^r^%fd^gS'?S]'" '  ^'  ""^"""^  *^^  p«"°'^-  p"'^*^^^  ^»^^«  ^  -°"°"-  ^°  p«y  chC^i^^  wift 


'  This  filing  applies  to  usage  of  ACT  by  NASD 
members.  The  usage  of  ACT  by  non-members  is 
governed  by  NASD  Rule  6120. 


■The  text  is  marked  to  show  changes  from  the 
language  of  the  rule  as  amended  by  Securities 
Exchange  Act  Release  No.  47919  (May  23,  2003),  68 


FR  32788  Qune  2.  2003)  (SR-NASD-2003-.a6), 
which  was  effective  immediately  upon  filing. 
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(hMs)  No  change. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's     ' 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

ACT  is  an  automated  trade  reporting 
and  reconciliation  service  that  speeds 
the  post-execution  steps  of  price  and 
voltune  reporting,  comparison,  and 
clearing  of  trades  completed  in  Nasdaq, 
OTC  Bulletin  Board,  and  other  over-the- 
coimter  securities.  ACT  handles 
transactions  executed  through  Nasdaq's 
automated  trading  systems,  as  well  as 
transactions  negotiated  over  the 
telephone  and  internalized  transactions. 
It  also  manages  post-execution 
procedures  for  transactions  in  exchange- 
listed  seciuities  that  are  traded  in  the 
Nasdaq  InterMarket. 

Nasdaq  recently  filed  proposed  rule 
changes  to  reduce  ACT  fees  for  (i) 
reports  for  transactions  in  Nasdaq 
National  Market  and  SmallCap  Market 
securities  submitted  to  ACT  by  a  market 
participant  directly  or  through  Nasdaq's 
Primex  system,^  and  (ii)  reports  of 
transactions  that  are  executed  through 
SuperMontage  (or  any  other  transacticn 
execution  system  that  uses 
SuperMontage's  functionality  to  report 
transactions).  10  According  to  Nasdaq, 
however,  based  on  input  received  from 
members,  Nasdaq  has  concluded  that 
these  price  reductions  may  not  be 
sufficient  to  allow  Nasdaq  to  compete 
effectively  for  the  orders  of  certain 
members. 

Nasdaq  states  that  it  faces  competition 
from  market  centers  that  are  willing  to 
offer  market  participants  bee  trade 


reporting  services,"  and  that  effectively 
share  market  data  revenue  associated 
with  transactions  in  Nasdaq-listed 
seciuities  by  "mutualizing"  revenues 
with  certain  members, '^ 
notwithstanding  the  Commissjpn's 
Order  of  Summary  Abrogation  {the 
"Order")  regarding  market  data  revenue 
sharing  programs."  Nasdaq  asserts  that 
by  mutualizing  revenues,  a  competitor 
with  a  comparatively  small  number  of 
market  participants  can  seek  to  attract 
the  trade  reporting  activity  of  large 
firms,  because  a  substantial  percentage 
of  the  revenues  associated  with  a  new 
participant's  trade  reports  will  end  up 
being  shared  with  that  participant. 
Nasdaq  believes  that,  by  contrast,  a 
similar  program  instituted  by  Nasdaq 
would  be  competitively  ineffective  and 
administratively  impractical,  because 
Nasdaq's  revenues  must  support  a 
broader  range  of  market  and  regulatory 
programs  and  because  revenues  would 
have  to  be  shared  across  a  broader  base 
of  market  participants.  Nasdaq  believes 
that  the  resulting  competitive 
environment  is  fundamentally  unfair, 
because  Nasdaq  can  neither  share 
information  revenues  directly  nor 
engage  in  mutualization  of  revenues. 
Nasdaq  states  that  it  can  cut  its  fees  to 
zero,  but  certain  of  its  competitors  can 
pay  for  trade  reports.  Moreover.  Nasdaq 
believes  that  market  centers  that  seek  to 
use  mutualization  as  a  means  of  enticing 
trade  reports  also  benefit  from 
regulatory  programs  and  systems  funded 
predominantly  by  Nasdaq,  and  therefore 
profit  from  an  inequitable 
apportionment  of  regulatory  costs.'" 
Accordingly,  Nasdaq  has  sought  to 
compete  through  wide-ranging  price 
reductions  across  multiple  services. 's 


'See  Securities  Exchange  Act  Release  No.  47661 
(April  10.  2003).  68  FR  19045  (April  17,  2003)  (SR- 
NASI>-2003-51). 

"'SR-NASD-2003-a6  (May  22,  2003);  see 
Securities  Exchange  Act  Release  No.  47621  (April 
2.  2003).  68  FR  17418  (April  9,  2003)  (SR-NASD- 
2003-56). 


"  See.  e.g..  Securities  Exchange  Act  Release  No. 
47331  (February  10,  2003).  68  FR  7635  (Febniary 
14,  2003)  (SR-NASD-2003-09)  (eliminating  trade 
reporting  fees  associated  with  the  NASD's 
Alternative  Display  Facility). 

"  See  Securities  Exchange  Act  Release  No.  46688 
(October  18,  2002),  67  FR  65816  ^October  28,  2002) 
(SR-CSE-2002-14)  (describing  the  Cincinnati  Slock 
Exchange's  general  revenue  sharing  program). 

"  See  Securities  Exchange  Act  Release  No.  46159 
()uly  2,  2002).  67  FR  45775  (July  10,  2002). 

'*  See  Securities  Exchange  Act  Release  No.  47849 
(May  14,  2003),  68  FR  27722  (May  20,  2003). 

"See  SR-NASD-2003-86  (May  22,  2003)  and 
Securities  Exchange  Act  Release  No.  47621  (April 
2,  2003),  68  FR  17418  (April  9.  2003)  (SR-NASI>- 
2003-56)  (reporting  of  SuperMontage  trades); 
Securities  Exchange  Act  Release  No.  47661  (April 
10,  2003),  68  FR  19045  (April  17,  2003)  (SR-NASD- 
2003-51)  (other  trade  reports  for  Nasdaq  National 
Market  and  SmallCap  Market  securities);  Securities 
Exchange  Act  Release  No.  47648  (April  8,  2003),  68 
FR  17972  (April  14,  2003)  (SR-NASD-2003-53)  and 
Securities  Exchange  Act  Release  No.  47612  (April 
1,  2003),  68  FR  17137  (April  8.  2003)  (SR-NASD- 
2003-54)  (Nasdaq  Testing  Facility);  Securities 
Exchange  Act  Release  No.  47637  (April  7,  2003),  68 
FR  17849  (April  11,  2003)  (SR-NASD-2003-47)  and 
Securities  Exchange  Act  Release  No.  47679  (April 


Nasdaq  states  that  its  goal  in  designing 
the  ACT  price  reductions,  however,  was 
to  ensure  that  a  member's  ACT  activity 
continued  to  have  actual  costs 
associated  with  it.  Accordingly,  for  non- 
SuperMontage  reports.  Nasdaq  adopted 
a  graduated  fee  schedule,  in  which  the 
price  paid  for  "marginal"  trade  reports 
decreased  from  $0,029  to  zero  as  trade 
reporting  volimie  increased,  but  in 
which  each  participant  would  still  be 
assessed  a  charge  for  a  substantial 
number  of  its  trade  reports  each  month. 
Nasdaq  asserts  that  it  has  also  made 
SuperMontage  reports  bee  in  some 
cases,  but  oidy  if  a  member's  voliune  of 
SuperMontage  transaction  reports  is 
sufficiently  high  to  allow  Nasdaq  to 
conclude  that  the  loss  of  ACT  revenue 
for  SuperMontage  reports  would  be  at 
least  partially  offset  by  transaction 
execution  revenue,  market  data  revenue, 
and  fees  for  value-added  ACT  services, 
such  as  trade  comparison  and  browse/ 
query. 

As  noted  above,  however,  Nasdaq  has 
now  concluded  that  these  price 
reductions  may  not  be  adequate  to  allow 
Nasdaq  to  compete  effectively. 
Accordingly,  Nasdaq  is  proposing  to 
completely  eliminate  the  ACT  charge  for 
non-SuperMontage  reports  of 
transactions  in  Nasdaq  National  Market 
and  SmallCap  Market  seciuities  that  are 
not  subject  to  comparison  through  ACT. 
Thus,  the  current  graduated  fee 
schedule — which  applies  to  all  reports 
in  Nasdaq  National  Market  and 
SmallCap  Market  securities  submitted  to 
ACT  by  a  market  participant  directly  or 
through  Nasdaq's  Primex  system, 
including  reports  submitted  pursuant  to 
"automated  give-up"  ("AGU")  and 
Qualified  Service  Representative 
("QSR")  arrangements.  16  as  well  as 
internalized  trades  and  Primex  trades — 
would  be  eliminated.!^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 


15,  2003),  68  FR  19593  (April  21,  2003)  (SR-NASD- 
2003-48  (March  28,  2003)  (NWII  logons);  Securities 
Exchange  Act  Release  No.  47608  (April  1,  2003),  68 
FR  17134  (April  8,  2003)  (SR-NASD-2003-43)  and 
Securities  Exchange  Act  Release  No.  47607  (April 
1,  2003),  68  FR  17136  (April  8,  2003)  (SR-NASD- 
2003-46)  (computer-to-computer  interface  pricing); 
and  Securities  Exchange  Act  Release  No.  47300 
(January  31,  2003),  68  FR  6234  (February  6.  2003) 
(SR-NASD-2003-10)  (quotation  update  fees). 

"  AGU  and  QSR  arrangements  allow  a  participant 
to  report  trades  executed  with  other  brokers  with 
whom  they  have  entered  into  a  contractual 
arrangement. 

"In  this  filing,  Nasdaq  is  also  proposing  to  move 
the  text  of  the  footnotes  to  NASD  Rule  7010(g)  into 
the  text  of  the  rule,  to  improve  the  rule's 
presentation  in  the  NASD  Manual,  and  is  also 
making  minor  modifications  to  the  existing  rule  text 
to  enhance  its  clarity. 
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provisions  of  Section  15A  of  the  Act.^s 
in  general,  and  Section  15A(b)(5)  of  the 
Act,i9  in  particular,  in  that  it  provides 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
NASD  operates  or  controls.  The 
proposed  rule  change  will  result  in  a 
significant  reduction  in  the  fees  paid  by 
aD  ACT  participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

[Written  comments  were  neither 
sollicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19{b)(3)(A)(ii)  of  the  Act  20  and  .    , 
subparagraph  (f)(2)  of  Rule  19b-4 
thereimder,2i  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  Nasdaq.  At  any  time  within 
60  days  after  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  For  purposes  of 
calculating  the  60-day  abrogation 
period,  the  Commission  considers  the 
proposed  rule  change  to  have  been  filed 
on  Jime  19,  2003,  when  Amendment  No. 
3  was  filed.22 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  2054^ 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 


'■15U.S.C.  780-3. 
It 

21 


t5  U.S.C.  78o-3(5). 
t5  U.S.C.  78s(b)(3)(A)(U). 
t7  CFR  240.19b-4(f)(2). 
See  a.  5,  supra. 


Statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-2003-71  and  should  be 
submitted  by  August  4,  2003. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 
authority.  ^3 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-17709  FUed  7-11-03;  8:45  am] 
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July  3,  2003. 
I.  Introduction 

On  May  6,  2003,  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  proposed 
rule  change  SR-NSCC-2003-08 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
May  21,  2003.2  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
approval  of  the  proposed  rule  change. 

n.  Description 

Each  NSCC  member  pays  or  receives 
the  net  debit  or  net  credit  balance  in  its 
NSCC  money  settlement  account  at  the 
end  of  each  day.  NSCC's  principal  risk 
is  the  possible  failiue  of  one  or  more 
members  to  settle  their  net  debit 
obligations.  To  assure  that  it  is  able  to 
complete  its  settlement  obligations  each 


2'  17  CFR  200.30-3(aJ(12). 
>  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  47874  (May 
15,  2003),  6«  FR  27881. 


day,  NSCC  maintains  liquidity 
resources,  including  a  committed  line  of 
credit  (maximiun  amoimt  of  $1.9 
billion)  with  a  consortium  of  banks. 
This  committed  line  of  credit  is  part  of 
a  combined  syndicated  facility  with  The 
Depository  Trust  Company  ("DTC"). 

The  line  of  credit  matures  annually. 
As  part  of  the  negotiations  to  extend  the 
facility  for  the  year  beginning  May  27, 
2003,  the  lenders  requested  that  Section 
12  of  NSCC's  Rule  4,  "aearing  Fund," 
be  clarified.3  Section  12  currently 
provides  that  for  the  pmpose  of  securing 
loans  to  NSCC,  NSCC  may  pledge  and 
repledge  and  grant  its  lenders  a  security 
interest  in  (i)  cash  deposits  in  the 
clearing  fund,  (ii)  all  securities, 
repurchase  agreements,  or  deposits  in 
which  such  cash  is  invested,  and  (iii) 
qualified  bonds  pledged  by  a  member  or 
letters  of  credit  issued  on  a  member's 
behalf  for  NSCC's  benefit  to  secure  the 
member's  open  accoimt  indebtedness  to 
NSCC.  That  section  also  provides  that 
any  such  loan  to  NSCC  may  be  on  such 
terms  as  NSCC,  in  its  discretion,  may 
deem  necessary  or  advisable  and  may  be 
in  amoimts  greater  and  extend  for  time 
periods  longer  than  the  obligations  of 
any  member  in  NSCC.  Subject  to  the 
terms  and  conditions  of  such  loan, 
NSCC  remains  obligated  to  its  members 
to  return  any  items  of  pledged  collateral 
or  permit  substitutions  and  withdrawals 
thereof  as  provided  in  its  rules. 

It  was  always  the  intent  and 
imderstanding  of  NSCC  and  its  members 
that  by  virtue  of  Rule  4,  Section  12, 
members  had  authorized  NSCC  to 
pledge  to  its  lenders  a  member's  actual 
deposits.*  In  order  to  accommodate 
NSCC's  lenders,  NSCC  is  modifying  the 
language  of  Rule  4,  Section  12,  to  make 
clear  NSCC's  right  to  pledge  its 
members'  actual  deposits  to  one  or  more 
lenders  for  the  purposes  enumerated  in 
the  rule.  In  addition,  NSCC  is  also 
adding  language  to  the  rule  to  make 
clear  what  is  implicit  in  the  current  rule 
that  while  there  remain  any  outstanding 
obligations  imder  any  such  loan,  no 
member  may  assert  a  claim  against  the 
lender  for  the  return  of  any  collateral 
pledged  by  NSCC  as  security  therefore.* 


3  The  lenders  made  a  similar  request  of  DTC 
which  also  resulted  in  the  filing  of  a  proposed  mle 
change  by  DTC.  Securities  Exchange  Act  Release 
No.  47875  (May  15.  2003),  68  FR  27877  (May  21. 
2003)  [File  No.  DTC-2003-081. 

*  Securities  Exchange  Act  Release  No.  28784 
(January  16, 1991),  56  FR  2575  (January  23. 1991) 
[File  No.  SR-NSCO90-221. 

'The  new  language  states,  "No  Member. 
Insurance  Carrier  Member  or  Fund  Member  shall 
have  any  right,  claim  or  action  against  any  secured 
Lender  (or  any  collateral  agent  of  such  secured 
Lender)  for  the  return,  or  otherwise  in  respect,  of  . 
any  such  collateral  Pledged  by  the  Corporation  to 

Continued 
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to  the  foregoing  and  the  tenns  of 
any  such  loan,  the  obligation  of  NSCC 
to  retiun  any  items  of  pledged  collateral 
to  its  members  or  to  permit  substitutions 
and  withdrawals  thereof  remains 
unaffected. 


m.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  securities  and 
funds  which  are  in  its  custody  or 
control  or  for  which  it  is  responsible.^ 
By  adding  language,  as  requested  by  its 
lenders,  to  its  rules  to  make  clear  the 
rights  of  NSCC,  lenders,  and  members 
with  respect  to  pledged  deposits,  the 
proposed  rule  change  will  help  NSCC 
maintain  adequate  liquidity  resources 
and  therefore  should  help  assure 
NSCC's  ability  to  safeguard  securities 
and  funds. 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  Section  17A  of  the  Act  and 
the  rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-2003-08)  be  and  hereby  is 
approved. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 

authority.'' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-17711  Filed  7-11-03;  8:45  am] 
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July  7.  2003. 

On  April  28, 1998.  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 


19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")'  and  Rule 
19b-4  thereunder,^  a  proposal  to  amend 
NYSE  Rule  431,  "Margin 
Requirements."  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  August  5, 1998.3 
The  Commission  received  one  comment 
regarding  the  proposal."  The  NYSE  filed 
Amendment  Nos.  1,2,  and  3  to  the 
proposal  on  January  5, 1999,  November 
6,  2002,  and  May  12,  2003,  respectively. 
In  addition,  on  March  6,  2000,  the  NYSE 
filed  an  Information  Memo  ("NYSE 
Information  Memo")  that  sets  forth  the 
general  requirements  for  the  written  risk 
analysis  methodology  that  members 
would  be  required  to  maintain  in 
coimection  with  good  faith  securities 
transactions  in  exempt  accounts  (which 
are  discussed  more  fully  below).  The 
Commission  js  publishing  this  notice  of 
Amendment  Nos.  1  and  2  and  the  NYSE 
Information  Memo  to  solicit  comments 
on  the  proposed  rule  change,  as 
amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Consolidated  changes  made  to  the 
proposed  rule  text  as  a  result  of 
Amendment  Nos.  1,  2,  and  3  appear 
below.  The  base  text  is  taken  from  the 
proposal  that  the  Commission  published 
for  comment  in  1998.  Additional 
language  proposed  by  the  NYSE  in 
Amendment  Nos.  1,  2,  and  3  is 
italicized;  language  deleted  by 
Amendment  Nos.  1,2,  and  3  is  in 
brackets. 

Rule  431 

Margin  Requirements 

Rule  431(a)(1)  through  (a)(2) 
imchanged. 

(a)(3)  The  term  "designated  account" 
means  the  account  of  (i)  a  bank  (as 
defined  in  section  3(a)(6)  of  the 
Securities  Exchange  Act  of  1934),  (ii)  a 
savings  association  (as  defined  in 
section  3(b)  of  the  Federal  Deposit 
Insurance  Act),  the  deposits  of  which 
are  insured  by  the  Federal  Deposit 
Insurance  Corporation,  (iii)  an  insurance 
company  (as  defined  in  section  2(a)(17) 
of  the  Investment  Company  Act  of  1940, 
(iv)  an  investment  company  registered 
with  the  Securities  and  Exchange 


such  secured  Lender  (or  its  collateral  agent),  so  long 
as  any  loans  made  by  such  Lender  to  the 
Corporation  or  other  obligations,  secured  by  such 
collateral,  are  unpaid  and  outstanding." 

•ISU.S.C.  78q-l(b)(3)(F). 

'  17  era  200JO-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

M7  CFR  240.19b-4. 

'  See  Seciuities  Exchange  Act  Release  No.  40278 
(July  29. 1998),  63  FR  41882  ("1998  Notice"). 

••  See  letter  from  Paul  Saltzman,  Senior  Vice 
President  and  General  Counsel.  The  Bond  Market 
Association  ("TBMA")  and  Patricia  Brigantic.  Vice 
President  and  Senior  Associate  Genera!  Counsel. 
TBMA,  to  Jonathan  Katz,  Secretary.  Commission, 
dated  August  26. 1998  ("TBMA  Utter"). 


Commission  under  the  Investment 
Company  Act  of  1940,  (v)  a  sate  or  a 
political  subdivision  thereof,  or  (vi)  a 
pension  or  profit  sharing  plan  subject  to 
ERISA  or  of  an  agency  of  the  United 
States  or  of  a  state  or  a  political 
subdivision  thereof. 

(a)(4)  through  (a)(8)  unchanged. 

(a)(9)  The  term  "highly  rated  foreign 
sovereign  debt  securities"  means  any 
debt  securities  (including  major  foreign 
sovereign  debt  securities)  issued  or 
guaranteed  by  the  government  of  a 
foreign  country,  its  provinces,  states  or 
cities,  or  a  supranational  entity,  if  at  the 
time  of  the  extension  of  credit  the  issue, 
the  issuer  or  guarantor,  or  any  other 
outstanding  obligation  of  the  issuer  or 
guarantor  ranked  junior  to  or  on  a  parity 
with  the  issue  or  the  guarantee  is 
assigned  a  rating  (implicitly  or 
explicitly)  in  one  of  the  top  two  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating 
organization. 

(a)(10)  The  term  "investment  grade 
debt  securities"  means  any  debt 
securities  (including  those  issued  by  the 
government  of  a  foreign  country,  its 
provinces,  states  or  cities,  or  a 
supranational  entity),  if  at  the  time  of 
the  extension  of  credit  the  issue,  the 
issuer  or  guarantor,  or  any  other 
outstanding  obligation  of  the  issuer  or 
guarantor  ranked  jimior  to  or  on  a  parity 
with  the  issue  or  ihe  guarantee  is 
assigned  a  rating  (implicitly  or 
explicitly)  in  one  of  the  top  four  rating 
categories  by  at  least  one  nationally 
recognized  statistical  rating 
organization. 

(a)(ll)  The  term  "major  foreign 
sovereign  debt  securities"  means  any 
debt  securities  issued  or  guaranteed  by 
the  government  of  a  foreign  country  or 
a  supranational  entity,  if  at  the  time  of 
the  extension  of  credit  the  issue,  the 
issuer  or  guarantor,  or  any  other 
outstanding  obligation  of  the  issuer  or 
guarantor  ranked  junior  to  or  on  a  parity 
with  the  issue  or  the  guarantee  is 
assigned  a  rating  (implicitly  or 
explicitly)  in  the  top  rating  category  by 
at  least  one  nationally  recognized 
statistical  rating  organization. 

(a)(12)  The  term  "mortgage  related 
securities"  means  securities  falling 
within  the  definition  in  section  3(a)(41) 
of  the  Securities  Exchange  Act  of  1934. 

(a)(13)  The  term  "exempt  account" 
means 

(A)  A  member  organization,  non- 
member  broker-dealer  registered  as  a 
broker  or  dealer  pursuant  to  the 
Securities  Exchange  Act  of  1934,  a 
"designated  accoimt"  or 

(B)  Any  person  that 

(i)  Has  net  worth  of  at  least  forty-five 
million  dollars  and  financial  assets  of  at 


least  forty  million  dollars  for  purposes 
ofpamgmphs  (ej(2)(F)  and  (e)(2)(G). 
and  (ii)  either: 

(1)  Has  securities  registered  pursuant 
to  section  12  of  the  Securities  Exchange 
Act  of  1934.  has  been  subject  to  the 
reporting  requirements  of  section  13  of 
the  Exchange  Act  for  a  period  of  at  least 
90  days  and  has  filed  all  the  reports 
required  to  be  filed  thereunder  during 
the  preceding  12  months  (or  such 
shorter  period  as  it  was  required  to  file 
such  reports),  or 

(2)  Has  securities  registered  pursuant 
to  the  Securities  Act  of  1933.  has  been 
subject  to  the  reporting  requirements  of 
section  15(d)  of  the  Securities  Exchange 
Act  of  1934  for  a  period  of  at  least  90 
days  and  has  filed  all  the  reports 
required  to  be  filed  thereunder  during 
the  preceding  12  months  (or  such 
shorter  period  as  it  was  required  to  file 
such  reports),  or 

(3)  If  such  person  is  not  subject  to 
section  13  or  15(d)  of  the  Securities 
Exchange  Act  of  1934,  is  person  with 
respect  to  which  there  is  publicly 
available  the  information  specified  in 
paragraphs  (a)(5)(i)  to  (xiv).  inclusive,  of 
Rale  15c2-ll  under  that  Act.  or 

(4)  Furnishes  information  to  the 
Securities  and  Exchange  Commission  as 
required  by  Rule  12g3-2(b)  of  the 
Securities  Exchange  Act  of  1934,  or 

(5)  Makes  available  to  the  member 
organization  such  current  information 
regarding  such  person's  ownership, 
business  operations  and  financial 
condition  (including  such  person's 
current  audited  statement  of  financial 
condition,  statement  of  income  and 
statement  of  changes  in  stockholder's 
equity  or  comparable  financial  reports) 
as  reasonably  believed  by  the  member 
organization  to  be  accurate,  sufficient 
for  the  purposes  of  performing  a  risk 
analysis  in  respect  of  such  person. 

(a)(14)  The  term  "non-equity 
securities"  means  any  securities  other 
than  equity  securities  as  defined  in 
section  3(a)(ll)  of  the  Securities 
Exchange  Act  of  1934. 

(a)(15)  The  term  "listed  non-equity 
securities"  means  any  non-equity 
securities  that: 

(i)  are  listed  on  a  national  securities 
■exchange;  or  (ii)  have  unlisted  trading 
privileges  on  a  national  securities 
exchange. 

(a)(16)  The  term  "other  maiginable 
non-equity  securities"  means: 

(1)  Any  debt  securities  not  traded  on 
a  national  securities  exchange  meeting 
all  of  the  following  requirements: 

(i)  At  the  time  of  the  original  issue,  a 
principal  amount  of  not  less  than 
$25,000,000  of  the  issue  was 
outstandings 
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(ii)  The  issue  was  registered  under 
section  5  of  the  Securities  Act  of  1933 
and  the  issuer  either  files  periodic 
reports  pursuant  to  section  13(a)  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  or  is  an  insurance  company  which 
meets  all  of  the  conditions  specified  in 
section  12(g)(2)(G)  of  the  Securities 
Exchange  Act  of  1934;  and 

(iii)  At  the  time  of  the  extension  of 
credit,  the  creditor  has  a  reasonable 
basis  for  believing  that  the  issuer  is  not 
in  default  on  interest  or  principal 
payments;  or 

(2)  Any  private  pass-through 
securities  (not  guaranteed  by  an  agency 
of  the  U.S.  government)  meeting  all  of 
the  following  requirements: 

(i)  An  aggregate  principal  amount  of 
not  less  than  $25,000,000  (which  may 
be  issued  in  series)  wa§  issued  pursuant 
to  a  registration  statement  filed  with  the 
Securities  and  Exchange  Commission 
under  Section  5  of  the  Securities  Act  of 
1933. 

(ii)  Current  reports  relating  to  the 
issue  have  been  filed  with  the  Securities 
and  Exchange  Commission;  and 

(iii)  At  the  time  of  the  credit 
extension,  the  creditor  has  a  reasonable 
basis  for  believing  that  mortgage 
interest,  principal  payments  and  other 
distributions  are  being  passed  through 
as  required  and  that  the  servicing  agent 
is  meeting  its  material  obligations  under 
the  terms  of  the  offering. 

(b)(1)  through  (e)(1)  unchanged. 

(e)(2)  Exempted  Securities,  Non- 
equity Securities  and  Baskets 

(A)  Obligations  of  the  United  States  and 
Highly  Rated  Foreign  Sovereign  Debt 
Securities 

On  net  "long"  or  net  "short"  positions 
in  obligations  (including  zero  coupon 
bonds,  i.e.,  bonds  with  coupons 
detached  or  non-interest  bearing  bonds) 
issued  or  guaranteed  as  to  principal  or 
interest  by  the  United  States 
Government  or  by  corporations  in 
which  the  United  States  has  a  direct  or 
indirect  interest  as  shall  be  designated 
for  exemption  by  the  Secretary  of  the 
Treasury,  or  in  obligations  that  are 
highly  rated  foreign  sovereign  debt 
securities,  the  margin  to  be  maintained 
shall  be  the  percentage  of  the  current 
market  value  of  such  obligations  as 
specified  in  the  applicable  category 
below: 

(i)  Less  than  one  year  to  maturity,  1% 

(ii)  One  year  but  less  than  three  years 
to  maturity,  2% 

(iii)  Three  years  but  less  than  five 
years  to  maturity.  3% 

(iv)  Five  years  but  less  than  ten  years 
to  maturity,  4% 

(v)  Ten  years  but  less  than  twenty 
years  to  maturity,  or  5% 


(vi)  Twenty  years  or  more  to  maturity. 
6% 

Notwithstanding  the  above,  on  zero 
coupon  bonds  with  five  years  or  more 
to  maturity  the  margin  to  be  maintained 
shall  not  be  less  than  3%  of  the 
principal  amount  of  the  obligation. 

When  such  obligations  other  than 
United  States  Treasury  bills  are  due  to 
mature  in  thirty  calendar  days  or  less, 
a  member  organization,  at  its  discretion, 
may  permit  the  customer  to  substitute 
another  such  obligation  for  the  maturing 
obligation  and  use  the  margin  held  on 
the  maturing  obligation  to  reduce  the 
margin  required  on  the  new  obligation, 
provided  the  customer  has  given  the 
member  organization  irrevocable 
instructions  to  redeem  the  maturing 
obligation. 

(B)  All  Other  Exempted  Securities 

On  any  positions  in  exempted 
securities  other  than  obligations  of  the 
United  States,  the  margin  to  be 
maintained  shall  be  7%  of  the  current 
market  value. 

(C)  Non-Equity  Securities 

On  any  positions  in  non-equity 
securities  the  margin  to  be  maintained 
(except  where  a  lesser  requirement  is 
imposed  by  other  provisions  of  this 
Rule)  shall  be: 

(i)  10%  of  the  current  market  value  in 
the  case  of  investment  grade  debt 
securities;  and 

(ii)  20%  of  the  ciurent  market  value 
or  7%  of  the  principal  amount, 
whichever  amount  is  greater,  in  the  case 
of  all  other  listed  non-equity  securities, 
and  all  other  marginable  non-equity 
securities  as  defined  in  paragraph 
(a)(16)  of  this  Rule. 

431(e)(2)(D)  through  (£)  unchanged. 

(F)  Transactions  With  Exempt  Accounts  • 
Involving  Certain  "Good  Faith" 
Securities 

On  any  position  resulting  from  a 
transaction  involving  exempted 
securities,  mortgage  related  securities, 
or  major  foreign  sovereign  debt 
securities  made  for  or  with  an  "exempt 
account",  no  margin  need  be  required 
and  any  marked  to  the  market  loss  on 
such  position  need  not  be  collected. 
However,  the  amount  of  any  uncollected 
marked  to  the  market  loss  shall  be 
deducted  in  computing  the  Net  Capital 
of  the  member  organization  upder  the 
Exchange's  Capital  Requirements, 
subject  to  the  limits  in  paragraph 
(e)(2)(H)  below. 
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(G)  Transactions  With  Exempt  Accounts 
Involving  Highly  Rated  Foreign 
Sovereign  Debt  Securities  and 
Investment  Grade  Debt  Securities 
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On  any  position  resulting  from  a 
transaction  made  for  or  with  an  "exempt 
account"  (other  than  a  position  subject 
to  paragraph  (e)(2)(F)),  the  margin  to  be 
maintained  on  highly  rated  foreign 
sovereign  debt  and  investment  grade 
debt  securities  shall  be,  in  lieu  of  any 
greater  requirements  imposed  under  this 
Rule,  (i)  0.5%  of  current  market  value  in 
the  case  of  highly  rated  foreign 
sovereign  debt  secxuities  and  (ii)  3%  of 
ciurent  market  value  in  the  case  of  all 
other  investment  grade  debt  securities. 
The  member  organization  need  not 
collect  any  such  margin;  provided  the 
amount  equal  to  the  margin  required 
shall  be  deducted  in  computing  the  Net 
Capital  of  the  member  organization 
imder  the  Exchange's  Capital 
Requirements.  In  computing  the  margin 
required,  any  marked  to  market  losses 
included  as  a  deduction  to  Net  Capital 
shall  be  subject  to  the  provisions  in 
paragraph  (e)(2)(H)  below. 

(H)  Limits  on  Net  Capital  Deductions  for 
Exempt  Accounts 

(i)  Member  organizations  shall 
maintain  a  written  risk  analysis 
methodology  for  assessing  the  amount 
of  credit  extended  to  exempt  accounts 
pursuant  to  paragraphs  (e)(2)(F)  and 
(e)(2)(G)  which  shall  bejnade  available 
to  the  Exchange  upon  request. 

(ii)  hi  the  event  that  the  Net  Capital 
deductions  taken  by  a  member 
organization  as  a  result  of  marked  to  the 
market  losses  incurred  under 
paragraphs  (e)(2)(F)  and  (e)(2)(G) 
(exclusive  of  the  percentage 
requirements  established  hereunder) 
exceed: 

[(i)]  (1)  On  any  one  account  or  group 
of  commonly  controlled  accounts,  5%  of 
the  member  organization's  Tentative  Net 
Capital  (Net  Capital  before  deductions 
on  securities);  or 

[(ii)l  (2)  On  all  aqcounts  combined, 
25%  of  the  member  organization's 
Tentative  Net  Capital  (Net  Capital  before 
deductions  on  seciu-ities);  then,  unless 
such  excess  no  longer  exists  on  the  fifth 
business  day  after  it  was  incurred,  the 
member  organization  (1)  shall  give 
prompt  written  notice  to  the  Exchange 
and  (2)  shall  not  enter  into  any  new 
transaction(s)  subject  to  the  provisions 
of  paragraphs  (e)(2)(F)  or  (e)(2)(G)  that 
would  result  in  an  increase  in  the 
amount  of  such  excess  under,  as 
apphcable,  subparagraph  (i)  or  (ii) 
above. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  &e  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Ute  Proposed  Rule 
Change 

(1)  Purpose 

Background 

NYSE  Rule  431  prescribes  minimum 
margin  requirements  for  customer 
accounts  held  by  member  oi;ganizations. 
hi  April  1996,  the  NYSE  established  a 
Ride  431  Committee  (the  "Committee") 
to  asses  the  adequacy  of  NYSE  Rule  431 
on  an  ongoing  basis,  review  margin 
requirements,  and  make 
recommendations  for  change.  A  number 
of  proposed  amendments  resulting  from 
the  Committee's  recommendations  have 
been  approved  by  the  NYSE's  Board  of 
Directors  since  the  Committee  was 
established. 

Rvde  15c3-l  under  the  Exchange  Act 
(the  "Net  Capital  Rule")  ^  provides,  in 
part,  that  at  all  times  every  broker  or 
dealer  shall  maintain  net  capital  of  no 
less  than  the  minimum  required  by  the 
Net  Capital  Rule.  Further,  it  requires 
brokers  or  dealers  to  take  certain 
prescribed  haircuts  bom  proprietary 
positions  to  reflect  actual  economic  and 
market  risk  inherent  in  maintaining 
such  positions.  These  haircuts  are 
generally  lower  than  the  margin 
required  for  comparable  securities. 
Accordingly,  the  Committee 
recommended  that  margin  requirements 
for  transactions  in  certain  non-equity 
securities  in  the  most  creditworthy 
accounts  be  amended  to  reflect  the 
actual  economic  risk  inherent  in  those 
securities.  The  proposed  amendments 
discussed  below  have  been 
recommended  by  the  Committee. 

In  December  1997,  the  Board  of 
Governors  of  the  Federal  Reserve 
System  amended  Regulation  T,^  which 
establishes  initial  margin  requirements, 
to  provide  that  transactions  in  non- 
equity securities  are  subject  to  "good 
faith"  requirements  when  transacted  in 


S17CFR240.15C3-1. 
e  12  CFR  220  et  seq. 


a  "good  faith"  account,  in  lieu  of  a 
margin  or  cash  account.  The  term  "good 
faith"  within  this  context  means 
generally  that  such  transactions  are 
subject  to  the  reqiiirements  of  the  self- 
regulatory  organization  with  regulatory 
authority  over  the  transactions  and  such 
requirements  shall  be  applicable  for 
initial  and  maintenance  purposes. 
Accordingly,  the  maintenance  margin 
requirements  of  NYSE  Ride  431  provide 
ongoing  safety  and  soundness  levels  for 
such  positions  maintained  in  customer 
accounts. 

Initial  Filing 

As  noted  above,  in  April  1998  the 
NYSE  filed  with  the  Commission 
proposed  amendments  to  NYSE  Rule 
431  which,  among  other  things,  would 
revise  the  margin  requirements  for 
investment  grade  non-equity  securities 
and  expand  the  types  of  such  securities 
eligible  for  exempt  account  treatment. 
The  proposed  amendments  recognized 
that  in  certain  instances,  margin 
requirements  should  be  adjusted  to 
reflect  both  the  quality  of  the  securities 
as  well  as  the  creditworthiness  of  the 
customer. 

The  proposed  amendments  to  NYSE 
Rule  431  would  provide  for  margin 
requirements  on  non-equity  securities 
that  the  Exchange  believes  j^e 
commensurate  with  the  risks  associated 
with  positions  in  such  securities  held  by 
customers.  For  example,  margin 
percentages  for  investment  grade  debt 
securities  and  municipal  securities 
would  as  proposed  be  calculated  by 
taking  the  highest  haircut  percentages 
under  the  Net  Capital  Rule  for 
proprietary  positions  in  similar 
securities,  instead  of  the  current  20% 
and  15%  respective  margin 
requirements.  For  other  listed  non- 
convertible  debt  securities,  the  margin 
requirement  would  remain  at  20%. 

Proposed  amendments  to  NYSE  Rule 
431(a)(3)  also  would  narrow  the 
definition  of  "designated  account"  to 
include  specifically  designated 
institutions  such  as  banks,  other  broker- 
dealers,  savings  associations,  insurance 
companies,  investment  companies, 
states  or  political  subdivisions  thereof, 
and  ERISA  pension  and  profit  sharing 
plans. 

Further,  proposed  NYSE  Rule 
431(a){13)  would  create  a  new  definition 
of  "exempt  account,"  to  include  the 
designated  accounts  noted  above  and 
the  following:  a  member  organization, 
non-member  broker-dealer  and  any 
person  having  net  worth  of  at  least  $40 
milhon.  The  proposed  amendments 
increased  the  financial  threshold  for  a 
customer  to  be  considered  an  exempt 
account  from  $16  to  $40  million  in  net 
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worth.  In  addition,  the  proposed 
amendments  would  provide  lower 
margin  requirements  for  exempt  account 
transactions  in  investment  grade  foreign 
sovereign  debt  and  other  investment 
grade  non-equity  securities.  For 
transactions  in  diese  types  of  securities, 
member  organizations  would  be 
required  to  take  either  a  net  capital 
charge  equal  to  marked  to  market  losses 
or  collect  margin  equal  to  the  percentage 
requirements  under  the  Rule.  In  this 
instance,  the  NYSE  believes  that  the 
enhanced  creditworthiness  of  both  the 
customer  and  the  security  transacted 
would  justify  the  imposition  of  lower 
margin  requirements. 

Amendment  No.  1 

In  January  1999,  the  NYSE  filed 
Amendment  No.  1  to  the  Initial  Filing. 
Amendment  No.  1  sought  to  clarify  and 
amend  the  following  with  regard  to  the 
original  filing:  (1)  Amend  NYSE  Rule 
431(a)(13)  to  clarify  that  non-member 
brokers  or  dealers  that  are  considered 
exempt  accoimts  must  be  registered 
with  the  Commission;  (2)  amend  NYSE 
Rule  431(a)(13)  to  require  that  for  a 
person  to  be  considered  an  exempt 
account,  at  least  $45  million  of  net 
worth  and  at  least  $40  million  of 
financial  assets  are  required;  and  (3) 
amend  NYSE  Rule  431(e)(2)(H)(i)  to 
require  member  organizations  to 
maintain  written  risk  analysis 
procedures  for  assessing  the  amount  of 
credit  extended  to  exempt  accounts.  The 
NYSE  believes  that  increasing  the  net 
worth  requirement  fi-om  $40  to  $45 
million,  and  including  indicia  of  a 
person's  liquidity  ($40  in  financial 
assets)  in  that  total,  provides  a  better 
indicator  of  a  person's  creditworthiness 
~  when  extending  credit  for  transactions 
in  non-equity  securities  in  exempt 
accounts. 

to  addition,  the  NYSE  states  that 
Amendment  No.  1  would  require  that, 
as  a  good  business  practice  and  for 
safety  and  soundness  considerations, 
member  organizations  maintain  written 
procedures  for  assessing  credit  extended 
to  exempt  accounts.  Although  the 
requirement  for  member  organizations 
can  be  foimd  in  interpretations  to  NYSE 
Rule  401,  "Business  Conduct,"  it  is 
proposed  to  be  codified  in  NYSE  Rule 
431. 

Information  Memo 

As  noted  above,  the  NYSE  has 
submitted  to  the  Commission  a  draft 
Information  Memo  that  it  would 
circulate  to  its  members  upon  approval 
of  the  proposed  rule  change.  The 
Information  Memo  would  provide 
guidelines  for  members  to  satisfy  the 
requirement  to  maintain  written  risk 


analysis  procedures  imder  proposed 
NYSE  Rule  431(e)(2)(H){i).  Specifically, 
the  Information  Memo  would  provide 
that  a  member's  written  risk 
methodology  for  assessing  credit 
extended  to  exempt  accoimts  should 
include  the  following: 

•  Procedures  for  obtaining  and 
reviewing  the  appropriate  customer 
account  docimientation  and  the 
customer  financial  information 
necessary  to  determine  exempt  account 
status  for  the  extension  of  credit  under 
the  rule. 

•  Procedures  and  guidelines  for  the 
determination,  review  and  approval  of 
credit  limits  to  customers  and  across  all 
customers  who  qualify  as  exempt 
accounts  under  die  rule. 

•  Procedures  and  guidelines  for 
monitoring  credit  risk  exposure  to  the 
organization  relating  to  exempt  account 
customers. 

•  Procedures  and  guidelines  for  the 
use  of  stress  testing  of  exempt  accounts 
in  order  to  monitor  market  risk  exposure 
from  exempt  accoimts  individually  and 
in  the  aggregate. 

•  Procedures  providing  for  the  regular 
review  and  testing  of  these  risk 
management  procedures  by  an 
independent  unit  such  as  internal  audit, 
risk  management,  or  other  comparable 
group. 

Amendment  Nos.  2  and  3 

In  Amendment  Nos.  2  and  3,  the 
NYSE  proposes  to  require  that  persons 
qualifying  for  exempt  account  status 
satisfy  requirements  in  addition  to  the 
net  worth  and  financial  assets  standards 
described  above.  In  this  regard,  the 
NYSE  proposes  to  require  that  persons 
qualifying  for  exempt  account  status 
meet  specific  registration  and  reporting 
requirements  under  the  federal 
securities  laws,  specifically  the 
Securities  Act  of  1933  ^  ("Securities 
Act")  and  the  Exchange  Act,  or  make 
available  to  the  member  or  member 
organization  certain  current  information 
regarding  the  person's  ownership, 
business,  operations,  and  financial 
condition. 

Specificsilly,  in  addition  to  meeting 
the  $45/$40  million  thresholds,  persons 
qualifying  for  "exempt  account"  status 
jdso  would  have  to  satisfy  one  of  the 
following  requirements:  (1)  The  person 
must  have  securities  registered  pursuant 
to  section  12  of  the  Exchange  Act  ^  and 
must  have  been  subject  to  the  reporting 
requirements  of  section  13  of  the 
Exchange  Act;  ^  (2)  the  person  must 
have  securities  registered  pursuant  to 


the  Securities  Act  and  must  have  been 
subject  to  the  reporting  requirements  of 
section  15(d)  of  the  Exchange  Act;  'o  (3) 
if  the  person  is  not  subject  to  section  13 
or  15(d)  of  the  Exchange  Act,  that 
person  must  make  information  available 
that  is  required  pursuant  to  Rule  15c2- 
11  under  the  Exchange  Act;  "  or  (4)  the 
person  must  make  available  to  the 
member  organization  such  current 
information  regarding  the  person's 
ownership,  business,  operations,  and 
financial  condition,  including  such 
person's  audited  statement  of  financial 
condition,  statement  of  income,  and 
statement  of  changes  in  stockholder's 
equity  or  comparable  financial  reports. 
In  addition,  a  person  that  meets  the 
financial  threshold  also  could  qualify: 
for  exempt  account  status  if  the  person 
is  eligible  for  an  exemption  from  the 
Exchange  Act  reporting  requirements 
because  the  person  furnishes  the 
Commission  with  information,  as 
required  under  Exchange  Act  Rule 
12g3-2(b).>2 

Sections  13  and  15(d)  of  the  Exchange 
Act  require  publicly  held  companies  to 
furnish  to  the  public  on  a  continuous 
and  ongoing  basis  certain  information 
regarding  their  operations  and  financial 
condition.  Companies  subject  to  this 
obligation,  among  others,  include:  (1) 
Companies  that  have  registered  a  class 
of  securities  under  section  12(b)  of  the 
Exchange  Act "  for  listing  and  trading 
on  a  national  securities  exchange;  and 
(2)  an  issuer  that  has  filed  a  registration 
statement  pursuant  to  the  Securities  Act 
that  has  been  declared  effective. 

Pursuant  to  Commission  rules 
promulgated  under  Sections  13  and 
15(d)  of  the  Exchange  Act,  companies 
are  required  to  make  the  disclosures 
noted  above  on  a  quarterly  (Form  10- 
Q),''»  annual  (Form  10-K).i5  and  interim 
basis  (Form  S-K).'^  Requiring  persons 
qualifying  for  "exempt  account"  status 
to  meet  the  disclosure  requirements 
mandated  by  these  sections  and  rules  of 
the  Exchange  Act  should  provjde 
adequate  and  sufficient  information  for 
a  member  organization  to  perform  a  risk 
analysis  of  such  persons. 

Further,  Rule  15c2-ll  under  the 
Exchange  Act  precludes  a  broker-dealer 
bora  entering  bid  or  asked  quotations  in 


M5U.S.C  77a. 
•15U.S.C781. 
»15U.S.C78in(a). 


'"ISU.S.C.  78o(d).- 

"17CFR240.15C2-11. 

"  17  CFR  240.12g3-2(b).  Amendment  No.  3 
revises  proposed  NfYSE  Rule  431(a)(13)(B)(ii)(4)  to 
clarify  that  a  person  seeking  exempt  account  status 
under  that  provisioi^must  furnish  to  the 
Commission  the  information  required  by  Rule 
12g3-2(b)  under  the  Exchange  Act. 

"  15  U.S.C.  781(b). 

•*  17  CFR  249.308b. 

"17  CFR  249.310b. 

•"17  CFR  249.308. 
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a  security,  i.e.,  market  making,  unless  it 
has  specified  current  information  in  its 
possession,  such  as  a  copy  of  a 
prospectus  included  in  a  registration 
statement  filed  under  the  Exchange  Act, 
or  a  copy  of  an  issuer's  most  recent 
annual  report  filed  pursuant  to  Section 
13  or  15(d)  of  the  Exchange  Act. 

If  a  person  seeking  exempt  accoimt 
status  is  not  subject  to  reporting 
requirements  under  the  Act,  the 
proposal  would  require  that  person  to 
furnish  to  the  member  organization 
information  similar  to  that  mandated  by 
these  regulations.  The  financial 
requirements  already  proposed  coupled 
with  the  new  reporting  requirements  the 
Exchange  seeks  to  impose  are  consistent 
with  the  purpose  of  NYSE  Rule  431, 
which  is  to  provide  for  extension  of 
credit  to  financially  soimd  customers 
and  to  minimize  systemic  risk  to 
member  organizations  of  the  Exchange 
in  that  regard. 

Fiuther,  the  NYSE  is  proposing  non- 
substantive amendments  to  NYSE  Rule 
431(e)(2)(H)(u)  to  correct  the  paragraph 
notations. 

Comment  Received 

As  noted  above,  the  Commission 
received  one  comment  letter  regarding 
the  proposal,  from  TBMA.  The 
commenter  generally  supported  the 
proposed  rule  change  but  sought 
clarification  concerning:  (1)  Whether  the 
proposal's  definition  of  "exempt 
account"  supersedes  the  definition  of 
"exempt  account"  currently  contained 
in  NYSE  Rule  431(f){2)(D)(iv),  which 
defines  "exempt  accounts"  for  purposes 
of  margin  requirements  for  options  on 
U.S.  government  securities;  and  (2) 
whether  extensions  of  credit  to  accoimts 
that  met  the  $16  million  threshold  for 
"designated"  or  "exempt"  accoimt 
status  under  the  NYSE's  existing  rules  at 
the  time  of  the  extension  of  credit 
would  be  "grandfathered"  when  the 
increased  threshold  for  exempt  accoimt 
status  becomes  effective. '^ 

The  NYSE  submitted  a  letter  in 
response  to  TBMA  Letter."  The  NYSE 


"Currently,  NYSE  Rule  431(e)(2)(C)  provides  a 
margin  requirement  of  5%  of  current  market  value 
for  mortgage-related  securities  held  in  an  "exempt 
account."  For  purposes  of  current  ^4YSE  Rule 
431(e)(2)(C),  an  "exempt  account"  is  defined  as  a 
member,  non-member  broker-dealer,  "designated 
account,"  or  any  person  having  net  tangible  assets 
of  at  least  $16  million.  In  addition.  NYSE  Rule 
"431(e)(2)(F)  permits  a  broker-dealer  to  collect  no 
margin  or  marked  to  the-market  losses  for 
transaction  in  exempted  securities  made  with  or  for 
designated  accounts.  For  purposes  of  current  NYSE 
Rule  431(e)(2)(F),  a  "designated  dccount"  includes 
persons  with  net  tangible  assets  of  $16  million  or 
more.  See  NYSE  Handbook,  Rule  431(e)(2)(F)/01. 

'•See  James  E.  Buck,  Senior  Vice  President  and 
Secretary,  NYSE,  to  Michael  Walinskas.  Deputy 
Associate  Director,  Division  of  Market  Regulation, 
Commission,  dated  April  5, 1999. 


stated  that:  (1)  The  current  proposal's 
definition  of  "exempt  account"  will  not 
supersede  the  definition  of  "exempt 
account"  in  NVSE  Rule  431{f)(2)(D)(iv); 
and  (2)  an  accoimt  that  met  the  $16 
million  financial  threshold  for 
designated  or  exempt  account  status  at 
the  time  of  the  initial  extension  of  credit 
would  retain  its  status  with  regard  to 
existing  credit  transactions,  alSiough 
the  proposal's  increased  financial 
threshold  would  apply  to  new  credit 
transactions  or  roll-overs  of  existing 
credit  extensions. 

(2)  Statutory  Basis 

The  NYSE  believes  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  section  6(b)(5) 
of  the  Exchange  Act,  which  requires, 
among  other  things,  that  the  rules  of  the 
Exchange  be  designed  to  prevent 
fiBudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  fiee  and 
open  market  and  a  national  market 
system,  and  in  general  to  protect 
investors  and  the  public  interest. 
Further,  the  NYSE  believes  that  the 
proposed  rule  change  is  also  consistent 
with  the  rules  and  regulations  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  for  the  purpose  of 
preventing  the  excessive  use  of  credit 
for  the  purchase  or  carrying  of 
securities,  pursuant  to  section  7(a)  of  the 
Act.  19 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiulherance 
of  the  piuposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will  by  order  approve  such  proposed 
rule  change,  or  institute  proceedings  to 
determine  whether  the  proposed  rule 
change  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  Amendment  Nos.  1 
and  2  and  the  Information  Memo  are 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-98-14  and  should  be 
submitted  by  August  4,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  03-17667  Filed  7-11-03;  8:45  am) 

BHJJNG  CODE  101 0-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4400] 

Determination  Related  to  Colombian 
Armed  Forces  Under  Section  564<aK1) 
of  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Act,  Division  E, 
Consolidated  Appropriations 
Resolution,  2003  (Pub.  L.  108-7) 

Pursuant  to  the  authority  vested  in  me 
as  Secretary  of  State,  including  under 
section  564  of  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs 
Appropriations  Act,  Division  E, 
Consolidated  Appropriations 


'  15  U.S.C  78g(a). 


"17  CFR  200.30-3(a)(12). 
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Resolution,  2003  (Pub.  L.  108-7)  (the 
"FOAA").  I  hereby  determine  and 
certify  that:  (A)  The  Commander 
General  of  the  Colombian  Armed  Forces 
is  suspending  from  the  Armed  Forces 
those  members,  of  whatever  rank,  who 
have  been  credibly  alleged  to  have 
committed  gross  violations  of  human 
rights,  including  extra-judicial  killings, 
or  to  have  aided  or  abetted  paramilitary 
organizations;  (B)  The  Colombian 
Government  is  prosecuting  thoso 
members  of  the  Colombian  Armed 
Forces,  of  whatever  rank,  who  have 
been  credibly  alleged  to  have  conmiitted 
gross  violations  of  himian  rights, 
including  extra-judicial  killings,  or  to 
have  aided  or  abetted  paramilitary 
organizations,  and  is  punishing  those 
members  of  the  Colombian  Armed 
Forces  found  to  have  committed  such 
violations  of  human  rights  or  to  have 
aided  or  abetted  paramilitary 
organizations;  (C)  The  Colombian 
Armed  Forces  are  cooperating  with 
civilian  prosecutors  and  judicial 
authorities  in  such  cases  (including 
providing  requested  information,  such 
as  the  identity  of  the  persons  suspended 
from  the  Armed  Forces  and  the  nature 
and  cause  of  the  suspension,  and  access 
to  witnesses  and  relevant  military 
documents  and  other  information);  (D) 
The  Colombian  Armed  Forces  are 
severing  links  (including  denying  access 
to  military  intelligence,  vehicles,  and 
other  equipment  or  supplies,  and 
ceasing  other  forms  of  active  or  tacit 
cooperation),  at  the  command,  battalion, 
and  brigade  levels,  with  paramilitary 
organizations;  (E)  The  Colombian 
Armed  Forces  are  executing  orders  for 
capture  of  leaders  of  paramilitary 
organizations  that  continue  armed 
conflict. 

The  Department  of  State  has 
consulted  with  internationally 
recognized  human  rights  organizations 
regarding  the  Colombian  Armed  Forces' 
progress  in  meeting  the  conditions 
contained  in  section  564(a)(2). 

This  Determination  shall  be  published 
in  the  Federal  Register  and  copies  shall 
be  transmitted  to  the  appropriate 
Committees  of  Congress. 

Dated:  July  7.  2003. 
Colin  L.  Powell, 

Secretary  of  State.  Department  of  State. 
(FR  Doc.  03-17782  Filed  7-11-03;  8:45  am] 

BOJJNG  CODE  4710-1(M> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-40] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pvusuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  jmd  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  dispositions  of  certain 
petitions  previously  received.  The 
purpose  of  this  notice  is  to  improve  the 
public's  awareness  of,  and  participation 
in,  this  aspect  of  FAA's  regulatory 
activities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  R.  Adams  (202)  267-8033, 
Sandy  Buchanan-Sumter  (202)  267- 
7271.  or  Denise  Emrick  (202)  267-5174, 
Office  of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91.  \ 

Issued  in  Washington,  DC,  on  July  8,  2003. 
Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-9369. 

Petitioner:  Department  of  Homeland 
Security. 

Section  of  14  CFR  Affected:  14  CFR 
91.117(a),  (b),  and  (c),  91.119(c), 
91.159(a),  and  91.209(a)(1)  and  (b). 

Description  of  Relief  Sought:  To 
permit  the  Department  of  Homeland 
Secmity,  Bureau  of  Immigration  and 
Customs  Enforcement  to  conduct  drug 
interdiction  air  support. 

Grant.  06/16/2003,  Exemption  No. 
5504D. 

Docket  No.:  FAA-2003-14909. 

Petitioner:  America  West  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.356(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  America  West 
Airlines  to  operate  two  Airbus 
Industries  A320  Airplanes,  after  May  1, 
2003,  that  are  not  equipped  with  Traffic 
Alert  and  Collision  Avoidance  System  II 
equipment  that  meets  Technical 
Standard  Order  C-119b  version  7.0. 

Denied.  06/12/2003,  Exemption  No. 
8071. 

Docket  No.:  FAA-2001-9976. 
Petitioner:  United  States  Ultralight 
Association. 


Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  individuals 
authorized  by  the  United  States 
UltraUght  Association  to  give 
instruction  in  two-place  powered 
ultralight  vehicles,  including  tandem 
powered  paragliders  and  paraglider 
trikes,  that  have  a  maximum  empty 
weight  of  no  more  than  496  pounds,    ' 
have  a  maximum  fuel  capacity  of  not 
more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  calibrated 
airspeed  at  full  power  in  level  flight, 
and  have  a  power-off  stall  speed  that 
does  not  exceed  35  knots  calibrated 
airspeed,  subject  to  specific  conditions 
and  limitations. 

Grant.  06/10/2003.  Exemption  No. 
4274K 

Docket  No.:  FAA-2003-14987. 

Petitioner:  Island  Air,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Island  Air.  Ina  to 
operate  certain  aircraft  imder  part  135 
without  a  TSO-C112  transponder 
installed  in  those  aircraft. 

Grant.  06/05/2003,  Exemption  No. 
8070. 

Docket  No.:  FAA-2001-9811. 

Petitioner:  Camera  Work,  Inc.  d.b.a. 
Fly  BVI,  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
61.89(a)(5). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  Fly  BVI,  Ltd. 
student  pilots  to  fly  between  Tortola. 
British  Virgin  Islands,  and  the  airports 
of  the  U.S.  Virgin  Islands  and  Puerto 
Rico  while  fulfilling  the  cross-country 
requirements  for  a  private  pilot 
certificate. 

Grant.  06/06/2003.  Exemption  No. 
5796E. 

Docket  No.:  FAA-2001-9195. 

Petitioner:  Helicopter  Association 
International. 

Section  of  14  CFR  Affected:  14  CFR 
135.213(a).  .      " 

Description  of  Relief  Sought/ 
Disposition:To  [>ennit  part  135 
certificate  holders  that  conduct 
helicopter  emergency  medical  service 
(EMS)  operations  and  are  members  of 
both  the  Helicopter  Association 
International  and  the  Association  of  Air 
Medical  Services  to  conduct  EMS 
departiu^s  under  instnmient  flight  rules 
in  weather  that  is  at  or  above  visual 
flight  rules  minimums  from  airports  or 
helicopters  at  which  a  weather  report  is 
not  available  from  the  U.S.  National 
Weather  Service  (NWS),  a  source 
approved  by  the  NWS,  or  a  source 
approved  by  the  administrator. 
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Grant,  06/06/2003,  Exemption  No. 
6175D. 

Docket  No.:  FAA-2001-9164. 

Petitioner:  Skinner  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Skinner 
Aviation,  Inc.  to  operate  certain  aircraft 
imder  part  135  without  a  TSO-C112 
transponder  installed  on  those  aircraft. 

Grant,  05/19/2003,  Exemption  No. 
7635A. 

Docket  No. :  FAA-2003-1 5035. 

Petitioner:  Mentone  Flying  Club. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sougfit/ 
Disposition:  To  permit  Mentone  Flying 
Club  to  conduct  local  sightseeing  flights 
at  the  Fulton  County  Airport  for 
sightseeing  flights  on  June  7,  2003,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  05/30/2003,  Exemption  No. 
8062. 

Docket  No.:  FAA-2003-1 5038. 

Petitioner:  Crossville  Memorial 
Airport. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Crossville 
Memorial  Airport  to  conduct  sightseeing 
flights  on  June  14,  2003,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
-  alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  05/30/2003,  Exemption  No. 
8061. 

Docket  No.:  FAA-2003-1 5 165. 

Petitioner:  Palmyra  Flying  Club,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Palmjrra  Flying 
Club,  Inc.  conduct  local  sightseeing 
flights  at  the  Palmyra  Airport  on  June 
15,  2003,  for  compensation  or  hire, 
without  complying  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  05/30/2003.  Exemption  No. 
8060. 

Docket  No.:  FAA-2001-10587. 

Petitioner:  American  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.457(a)  and  V.A.I  of  appendix  I  to 
part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  employees 
performing  safefy-sensitive  fimctions  for 
TWA  Airlines,  LLC  to  perform  identical 
functions  for  American  Airlines,  Inc. 


without  being  subject  to  additional  pre- 
employment  drug  testing. 

Grant,  06/18/2003.  Exemption  No. 
7661A. 

Docket  No.:  FAA-2003-15323. 

Petitioner:  Nelson  Aviation 
Consulting,  LLC,  d.b.a.  Nelson  Air. 

Sectioji  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Nelson  Air  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  transponder 
installed  in  those  aircraft. 

Grant.  06/06/2003,  Exemption  No. 
8068. 

Docket  No.:  FAA-2002-13209. 

Petitioner:  Kaman  Aerospace 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
141.39(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kaman 
Aerospace  Corporation  to  conduct  flight 
training  under  its  part  141  provisional 
pilot  school  certificate  in  Kaman  K- 
1200  K-MAX  helicopters  that  do  not 
each  have  at  least  two  pilot  stations 
with  engine-power  controls. 

Denial.  05/16/2003.  Exemption  No. 
8056. 

Docket  No.:  FAA-2001-10542. 

Petitioner:  SkyLane  Helicopters,  LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SkyLane 
Helicopters,  LLC  to  operate  certain 
aircraft  under  part  135  without  a  TSO- 
C112  transponder  installed  on  those 
aircraft. 

Grant,  06/06/2003,  Exemption  No. 
7436A. 

Docket  No.:  FAA-2001-8878. 

Petitioner:  American  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(3)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American 
Airlines  to  substitute  a  qualified  and 
authorized  check  airman  in  place  of  an 
FAA  inspector  to  observe  a  qualifying 
pilot  in  command  (PIC)  while  that  PIC 
is  performing  prescribed  duties  during 
at  least  one  flight  leg  that  includes  a 
takeoff  and  a  landing  when  completing 
initial  or  upgrade  training  as  specified 
in  121.434. 

Grant,  06/20/2002,  Exemption  No. 
6916B. 

Docket  No.:  FAA-2001-10013. 

Petitioner:  Federal  Express. 

Section  of  14  CFR  Affected:  14  CFR 
121.623(a)  and  (d),  121.643,  and 
121.645(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Federal  Express 
to  conduct  supplemental  operations 
within  the  48  contiguous  United  States 
and  the  District  of  Coliunbia  using  the 


flight  regulations  for  alternate  airports 
as  required  by  121.619  and  the  fuel 
reserve  regulations  as  required  by 
121.639  that  are  applicable  to  domestic 
operations. 

Grant,  06/20/2003.  Exemption  No. 
7608A. 

Doclcef  No.:  FAA-2003-15358. 

Petitioner:  Plainwell  Pilot's 
Association. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353.  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Plainwell  Pilot's 
Association  to  conduct  local  sightseeing 
flights  at  the  Plainwell  Airport  on  July 
4,  2003,  for  compensation  or  hire, 
without  certain  anti-drug  and  alcohol 
misuse  prevention  requirements  of  part 
135. 

Grant,  06/18/2003,  Exemption  No. 
8073. 

Docket  No.:  FAA-2003-15312. 

Petitioner:  Phillipsburg  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.251.135.255,  and  135.353,  and  , 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/  '    * 

Disposition:  To  permit  Phillipsburg 
Aviation  to  conduct  local  sightseeing 
flights  at  the  Phillipsburg  Airport  on 
August  24,  2003,  for  compensation  or 
hire,  without  complying  with  certain 
anti-drug  and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  06/18/2003,  Exemption  No. 
8074. 

Docket  No.:  FAA-2003-15387. 

Petitioner:  Ashland  County  Airport. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  and  135.353,  and 
appendices  I  and!  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ashland  County 
Airport,  in  conjunction  with  Johnston 
Aviation,  to  conduct  certain  local 
sightseeing  flights  during  June  and 
October  2003,  for  compensation  or  hire, 
without  compljdng  with  certain  anti- 
drug and  alcohol  misuse  prevention 
requirements  of  part  135. 

Grant,  06/18/2003,  Exemption  No. 
8075. 

Docket  No.:  FAA-2003-1 541 2. 

Petitioner:  EK  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  EK  Aviation  to 
conduct  certain  local  sightseeing  flights 
during  July  and  September  2003,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant,  06/18/2003,  Exemption  No. 
8076. 

[FR  Doc.  03-17657  Filed  7-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
03-03-C-OO-SDF  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Louisville 
International  Airport,  l.oulsvilie,  KY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Louisville 
International  Airport  under  the 
provisions  of  the  49  U.S.C.  40117  and 
part  158  of  the  Federal  Aviation 
Regulations  914  CFR  part  158). 
DATES:  Conmients  must  be  received  on 
or  before  August  13,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  3385  Airways  Boulevard,  Suite 
302,  Memphis,  Tennessee  38116-3841. 
In  addition,  one  copy  of  any  conunents 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  James  C.  DeLong, 
General  Manager  of  the  Regional  Airport 
Authority  of  Louisville  and  Jefferson 
County  at  the  following  address:  Post 
Office  Box  9129,  Louisville,  Kentucky 
40209. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Regional 
Airport  AuUiority  of  Louisville  and 
Jefferson  Coimty  imder  section  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jerry  O.  Bowers,  Airports  Program 
Manager,  Memphis  Airports  District 
Office,  3385  Airways  Boulevard,  Suite 
302,  Memphis,  Tennessee  38116-3841, 
(901)  544-,3495,  Extension  221.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Louisville  International  Airport  under 
the  provisions  of  the  49  U.S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  July  2,  2003,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Regional  Airport  Authority  of  Louisville 
and  Jefferson  County  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will,  approve  or  disapprove  the 


application,  in  whole  or  in  part,  no  later 
than  October  22,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

Proposed  charge  effective  date:  April 
1,2017. 

Proposed  charge  expiration  date:  June 
1,  2018. 

Level  of  the  proposed  PFC:  $3.00. 

Total  estimated  PFC  revenue: 
$5,666,800. 

Brief  Description  of  proposed 
projecUs):  Regional  Jet  gates  and  holding 
rooms. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs;  Air  taxi/ 
commercial  operator  (ATCO),  certified 
air  carriers  (CAC),  and  certified  route  air 
carriers  (CRAC)  having  fewer  than  500 
annual  enplanements. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airport  office  located  at:  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Regional 
Airport  Authority  of  Louisville  and 
Jefferson  County. 

Issued  in  Memphis,  Tennessee  on  July  2, 
2003. 

La  Verne  F.  Reid, 

Manager,  Memphis  Airports  District  Office, 
Southern  Region. 

(FR  Doc.  03-17658  Filed  7-11-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

July  2,  2003. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  August  13,  2003 
to  be  assiued  of  consideration. 


Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0675. 

Form  Number:  IRS  Form  1040EZ. 

Type  of  Review:  Revision. 

Title:  Income  Tax  Return  for  Single 
and  Joint  Filers  With  No  Dependents. 

Description:  Form  1040EZ  is  used  by 
certedn  individuals  to  report  their 
income  subject  to  income  tax  and  to 
figiue  their  correct  tax  liability.  The  data 
is  also  used  to  verify  that  the  items 
reported  on  the  form  are  correct  and  are 
also  for  general  statistical  use. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  17,177,522. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  atxxjt  the  law  or  the 

form. 

Preparing  the  form  

Copying,  assembling,  and 

sending  the  fomi  to  the 

IRS. 


4  min. 

1  hr,  40  min. 

1  hr.,  39  min. 
20  min. 


Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  50,621,176 
hours. 

OMB  Number:  1545-1816. 

Regulation  Project  Number:  REG- 
103320-00  Final. 

Type  of  Review:  Extension. 

Title:  Disclosing  of  Returns  and 
Return  Information  to  Designee  of 
Taxpayer. 

Description:  Regulation  section 
301.6103(c)-l  generally  authorizes  the 
IRS  and  its  agents  to  disclose  retmns 
and  return  information  to  such  persons 
as  the  taxpayer  may  designate  in  a 
written  request  for  or  consent  to 
disclosure,  or  to  any  other  person  at  the 
taxpayer's  written  or  non-written 
request  to  the  extent  necessary  to 
comply  with  a  request  for  information 
or  assistance  made  by  the  taxpayer  to 
such  other  person.  The  regulation 
requires  a  taxpayer  who  wishes  to 
authorize  disclosure  of  his  or  her  return 
information  to  provide  the  IRS  or  its 
agents  with  certain  information,  such  as 
information  identifying  the  taxpayer, 
the  returns  or  retiun  information  to  be 
disclosed,  and  the  person  to  whom  the 
disclosure  is  to  be  made. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit. 
Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  12  minutes. 
Frequency  of  Response:  Annually. 
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,  Estimated  Total  Reporting/ 
Recordkeeping  Burden:  800  hours. 

OMB  Number:  1545-1835. 

Form  Number:  Questionnaires  A,  B, 
C,  D.  E.  G.  H.  I.  J.  K.  M.  a  R.  S.  T.  UP, 
UV.  V.  W.  X.  and  Y. 

Type  of  Review:  Extension. 

Title:  Form  637  Questionnaires. 

Description:  Form  637  Questionnaires 
will  be  used  to  collect  information  about 
persons  who  are  registered  with  the 
Internal  Revenue  Service  (IRS)  in 
accordance  with  Internal  Revenue  Code 
(IRC)  §4104  or  4222.  The  information 
will  be  used  to  make  an  informed 
decision  on  whether  the  applicant/ 
registrant  qualifies  for  registration. 

Respondents:  Business  or  other  for- 
profit,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
2,840. 

Estimated  Burden  Hours  Per 
Respondent: 
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Questionnaire  A  

45min. 

Questionnaire  B  

45  min. 

Questionnaire  C 

55  min. 

Questionnaire  D 

40  min. 

Questionnaire  E  

30  min. 

Questionnaire  F  

50  min 

Questionnaire  H  

1  hr    40  min 

Questionnaire  1 

45  min. 

Questionnaire  J 

40  min. 

Questionnaire  K  

45  min. 

Questionnaire  M 

1  hr    10  min 

Questionnaire  Q 

1  hr    20  min 

Questionnaire  R  

1  hr    10  min 

Questionnaire  S  

For  Refiners  

1  hr    Sf)  min 

For  Importers/Enterers 

1  hr,  45  min. 

For  Temiinal  Operator  

2  hr.,  0  min. 

For  Industrial  Users  

1  hr    4S  min 

For  Throughputters/Position 

1  hr.  50  min. 

Holders. 

For  Exporters  

1  hr.  50  min. 

Questionnaire  T  

1  hr,  45  min. 

Questionnaire  UP 

55  min. 

Questionnaire  UV 

1  hr    1S  min 

Questionnaire  V 

1  hr    5  min 

Questionnaire  W  

55  min. 

Questionnaire  X  

55  min 

Questionnaire  Y  

1  hr    20  min 

Clearance  Officer:  Glenn  Kirkland. 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland. 

Treasury  PRA  Clearance  Officer. 

[FR  Doc.  03-17712  Filed  7-11-03;  8:45  am) 
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Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,479  hours. 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  ttie  Fall  2003 
Solicited  Grant  Competition  Grant 
Program 

agency:  United  States  Institute  of  Peace. 
action:  Notice. 

SUMMARY:  The  Agency  Announces  its 
Upcoming  Fall  2003  Solicited  Grant 
Competition.  The  Solicited  Grant 
competition  is  restricted  to  projects  that 
fit  specific  themes  and  topics  identified 
in  advance  by  the  Institute  of  Peace. 
The  themes  and  topics  for  the  Fall 
2003  Solicited  competition  are: 

•  Solicitation  A:  Responding  to 
Terrorism. 

•  Solicitation  B:  New  Approaches  to 
the  Arab-Israeli  Conflict. 

Deadline:  October  1,  2003. 
Application  Material  Available  on 
Request. 

DATES:  Receipt  of  Application:  October 
1,2003. 

Notification  Date:  March  31,  2004. 
ADDRESSES:  For  more  information  and 
an  application  package:  United  States 
Institute  of  Peace,  Grant  Program 
Solicited  Grants,  1200  17th  Street,  NW., 
Suite  200,  Washington,  DC  20036-3011, 
(202)  429-3842  (phone),  (202)  429-6063 
(fax),  (202)  457-1719  (TTY),  E-mail: 
grants@usip.  org. 

Application  material  available  on- 
line: http://www.usip.org/grants. 


FOR  FURTHER  INFORMATION  CONTACT:  The 
Grant  Program.  Phone  (202)  429-3842. 

Dated:  July  8,  2003. 
Bemice  J.  Carney. 
Director  Office  of  Administration. 
[FR  Doc.  03-17672  Filed  7-11-03;  8:45  am] 
BILUNG  CODE  6820-Afl-M 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Announcement  of  the  Fall  2003 
Unsolicited  Grant  Competition  Grant 
Program 

AGENCY:  United  States  Institute  of  Peace. 
ACTION:  Notice. 


SUMMARY:  The  Agency  announces  its 
Upcoming  Unsolicited  Grant  Program. 
which  offers  support  for  research, 
education  and  training,  and  the 
dissemination  of  information  on 
international  peace  and  conflict 
resolution.  The  Unsolicited  competition 
is  open  to  any  project  that  falls  within 
the  Institute's  broad  mandate  of 
international  conflict  resolution. 

DEADUNE:  October  1,  2003.  Application 
Material  Available  on  Request. 

DATES:  Receipt  of  Application:  October 
1,  2003.  Notification  Date:  March  31, 
2004. 

ADDRESSES:  For  Application  Package: 
United  States  Institute  of  Peace,  Grant 
Program,  1200  17th  Street,  NW.,  Suite 
200,  Washington,  DC  20036-3011,  (202) 
429-3842  (phone),  (202)  429-6063  (fax), 
(202)  457-1719  (TTY).  E-mail: 
grants@usip.org. 

Application  material  available  on- 
line: http://www.usip.org/grants. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Grant  Program,  Phone  (202)  429-3842, 
E-mail:  grants@usip.org. 

Dated:  July  8.  2003. 
Bemice  J.  Carney, 
Director,  Office  of  Administration. 
[FR  Doc.  03-17673  Filed  7-11-03;  8:45  am] 
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7688 39793 

7689 39795 

7690 „ 40115 

Administrative  Orders: 
Presidential 

Determinations: 
No.  2003-27  of  June 

30,2003 41219 
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278 41051 
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1150 39661 
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Proposed  Rules: 
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95 41221 

Proposed  Ruies^ 

2 40026 

20 40026 

21 40026 

50 1 40026 
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72 40026 
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140 40026 
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Ch.X 40553 

12  CFR 
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910 39810 
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900. 
932. 
955. 
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.39027 
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13  CFR 

121 „ 39448 

Propoasd  Rules: 

120 40553 

121 40820 

14  CFR 

23 40757 

25 40478 

39 39449,  39815,  40478. 

40481,  40483,  40484.  40487. 

40759.  41055,  41056.  41059. 

41063.  41210,  41519.  41521 

71 40761,  40762.  40763. 

40764.  40765 

91 41212 

93 41212 

97 41523.41525 

119 41214 

121 41214 

135 41214 

382 40488 

Proposed  Rules: 

39 ;... 39483,  39485,  39870. 

40573.  40821,  40823,  40827. 
40829.  4Q931.  40834 

71 39238 

119 40206 

121 40206 

135 40206 

145 40206 


15  CFR 

922 


.39005 


930 40207 

17  CFR  ■ 

30 39006.  40498 

Proposed  Rules: 

1 40835 

18  CFR 

101 .". 40500 

141 40500 
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260...... 40500 
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Proposed  Ruiss: 

141 40340 

260 40340 

284 40207 

357 40340 
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220 39009 

225 39009 

404 40119 

416 40119 

Prepoxd  Rul«>: 

404 4d213 

416 40213 

21pFR 

101 39831,41434 

510 41065 

520 «. 41065 

558 41066 

862 40125 

1300 41222 

1301 41222 

1304 41222 

1305.: 41222 

1307 41222 

PropoMdRulM: 

101 ....41507 

131 39873 

1301 40576 

22  CFR 

41 40127 

PropoMdRulM: 

303 39490 

25  CFR 

Proposed  Rules: 

Ch.  I .«. 39038 

26  CFR 

1 39011,  39012,  39452, 

39453,  40129,  40130,  40510, 
40766.  41067.  41230,  41417 

20 40130 

25 40130 

301 40768,41073 

,602 39012,  41067,  41230 

Proposed  Rules: 

1 39498,  40218,  40224, 

40579,  40581,  40583,  40848, 
41087 

301 39498,  40849,  40850, 

40857,  41089.  41090 

27  CFR 

4 39454 

9 39833 

Proposed  Rules: 

4 -^ 39500 

24 39500 


28  CFR 

2 41527 

29  CFR 

102 , 39836 

Proposed  Rules: 

35 41512 

1625 41542 

1627 41542 

1926 39877,  39880 

30  CFR 

75 40132 

250 41077 

913 40138 

934 40142 

938 40147 

943 40154 

948 40157 

Proposed  Rules: 

70 39881 

75 39881 

90 39881 

■250 40585,  41090 

254 40585 

934 40225 

946 40227 

31  CFR 

50 41250 

348 41266 

Propossd  Rules: 

103 39039 

32  CFR 

9 39374 

10 39379 

11 39381 

12 39387 

13 39389 

14 39391 

15 39394 

16 39395 

17 39397 

33  CFR 

26 39353 

100 40167 

101 39240 

102 39240 

103 39284 

104 39292 

105 39315 

106 39338 

160 39292 


161 39353 

164 ....39353 

165 39013.  39015.  39017, 

39292,  39353.  39455,  40024, 
40168.  40169,  40170,  40173, 
40174.  40176,  40770,  40772, 
41078,  41081,  41268.  41269, 
41531 
Proposed  Rules: 

100 40615 

110 39503 

147 , ,...40229 

165 40231,  40859,  41091 

37  CFR 

1 41532 

260 .,..39837 

39  CFR 

111 40774 

40  CFR 

51 39842 

52 39457,  40520,  40528, 

40782.  40786,  40789,  41083 

62 40531 

70 40528 

80 39018 

81 40789 

131 40428 

180 39428,  39435,  39460, 

39462,  39846.  40178,  40791. 

40803,41271,41535 

300 41273 

Proposed  Rules: 

19 39882 

27 39882 

51 39888 

52 39041.  39506,  40233, 

40617,  40861,  40864,  40865 

62 40618 

70 40617,40871 

41  CFR 

Proposed  Rules: 

105-56 41093 

105-550 41274 

105-570 41290 

301-50 40618 

43  CFR 

10 39853 

44  CFR 

64 : 39019 


65 39021 

67 39023 

Proposed  Rules: 

67 39042,  39044,  39046 

46  CFR 

2 39292 

31 39292 

71 39292 

91 39292 

115. 39292 

126 39292 

176 39292 

47  CFR 

0 39471 

32 38641 

54 38642,39471 

64 40184 

73 38643,  40185,  40186, 

40187,  41284 

74 41284 

Proposed  Rules: 

1 40876 

73 40237 

48  CFR 

Ch.  10 39854 

501 41286 

538 41286 

552 41286 

Proposed  Rules: 

15 40466 

30 40104 

31 40466 

52 40104 

49  CFR 

541 39471 

50  CFR 

17 39624,40076 

300... 39024 

648 .,. 40808 

660 40187,41085 

679 40811,  40812,  41085, 

41086 
Proposed  Rules: 

17 .'39507,39892 

229 40888 

600 40892 

635 41103 

648 41535 

697 39048 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  14,  2003 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Viruses,  serums,  toxins,  etc.: 
Biological  products;  residual 
free  formaldehyde  content 
determination;  standard 
requirements;  put)lished  6- 
13-03 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  cases: 
Utility  and  plant  patent 
!  applications;  elimination  of 
^      continued  prosecution 
application  practice; 
published  5-30-03 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  gas  companies 
(Natural  Gas  Act): 
Interstate  natural  gas 
facilities;  emergency 
neconstruction;  published 
15-28-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Colorado;  published  5-15-03 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  published  5-13-03 
Utah;  published  5-15-03 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Aspergillus  flavus  AF36; 
published  7-14-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

'  assignments: 
Florida;  published  6-16-03 
Indiana;  published  6-16-03 
Texas;  published  6-16-03 

HOMELAND  SECURITY 

DEPARTMENT 

Coast  Guard 

Ports  and  watenways  safety: 


Lalce  Mighican,  Chicago,  IL; 
safety  zone;  published  7- 
11-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  published  7-&-03 

Standard  instrument  approach 
procedures;  published  7-14- 
03 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Consumer  information: 
Uniform  tire  quality  grading 
standards — 
Treadwear  testing 
procedures;  correction;  . 
published  6-12-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agriculturai  Marketing    . 
Service 

Onions  grown  in — 
Idaho  and  Oregon; 
comments  due  by  7-24- 
03;  published  7-9-03  [FR 
03-17277] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Swine;  inspection  and 
interstate  movement  within 
production  system; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12994) 
Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  7-25- 
03;  published  6-25-03 
[FR  03-16038] 
Plant-related  quarantine, 
domestic  arvd  foreign: 
Gypsy  moth;  comments  due 
ijy  7-22-03;  published  5- 
23-03  [FR  03-12985] 
Plant-related  quarantine, 
foreign: 

Fragrant  pears  from  China; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12987] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 


Potato  brown  rot  prevention; 
comments  due  t)y  7-22- 
03;  published  5-23-03  [FR 
03-12988] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
foreign: 

Solid  wood  pacidng  material; 
importation;  comments 
due  by  7-21-03;  published 
5-20-03  [FR  03-12503] 
Poultry  improvement: 
National  Poultry  Plan  and 
auxiliary  provisions — 
Plan  participants  and 
participating  flocks;  new 
or  modified  sampling 
and  testing  procedures; 
comments  due  by  7-22- 
03;  published  5-23-03 
[FR  03-12995] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Poultry  products  (ratite 
only);  importation  from 
Australia  and  New  , 
Zealand  into  U.S.; 
comments  due  by  7-23- 
03;  published  6-23-03  [FR 
03-15740] 
COMMERCE  DEPARTMENT 
industry  and  Security 
Bureau 

Designated  tenxjrists;  control 
imposition  and  expanskm; 
comments  due  by  7-21-03; 
published  6-6-03  [FR  03- 
14253] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  7-24-03; 
publisher!  7-9-03  [FR 
03-17380] 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-21- 
03;  published  5-22-03 
[FR  03-12885] 
Pacific  Coast  groundfish 
vessel  monitoring 
system;  comments  due 
by  7-21-03;  published 
5-22-03  [FR  03-12884] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 


West  Coast  States  and 

Western  Pacifk: 

fishefies — 

West  Coast  salnxm; 
comments  due  by  7-25- 
03;  putdished  7-10-03 
[FR  03-17239] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Information  assurance; 
comments  due  by  7-22- 
03;  put>lished  5-23-03  [FR 
03-13000] 

Federal  Acquisition  Regulation 
(FAR): 

UnaUowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

DEFENSE  DEPARTMENT 

Freedom  of  Infonmatkxi  Act 

implementation: 

National  Security  Agency/ 
Central  Security  Service 
Freedom  of  information 
Act  Program;  comments 
due  by  7-22-03;  published 
5-23-03  [FR  03-12969) 

DEFENSE  DEPARTMENT 

Prototyfje  projects; 
transactions  other  than 
contracts,  grants,  or 
cooperative  agreements; 
comments  due  by  7-21-03; 
published  5-20-03  [FR  03- 
12554] 

DEFENSE  DEPARTMENT 

Wendell  H.  Ford  Aviation 
Investnient  and  Reform  Act 
fcy  21st  Century; 
implementation: 

Excess  DOD  aircraft  sales 
to  persons  or  entities 
prcnnding  oil  spill  response 
services;  comments  due 
by  7-21-03;  published  5- 
22-03  [FR  03-12552] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  penmits 
programs — 

Michigan;  comments  due 
by  7-23-03;  published 
6-23-03  [FR  03-15762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Pennsylvania;  comments 
due  by  7-24-03;  published 
6-24-03  [FR  03-15759] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
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for  designated  facilities  and 
,    potlutants: 

Pennsytvania;  comments 
due  by  7-24-03;  published 
6-24-03  [FR  03-15760] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

7-24-03;  published  6-24- 

03  [FR  03-15898] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

7-24-03;  published  6-24- 

03  (FR  03-15899] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Connecticut,  Massachusetts. 

and  Rtiode  Island; 

conwDents  due  by  7-21- 

03;  published  6-20-03  [FR 

03-15126] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Connecticut,  Massachusetts, 

arKf  Rhode  Island; 

comn>ents  due  by  7-21- 

03;  published  6-20-03  [FR 

03-15127] 
Texas;  comments  due  by  7- 

21-03;  published  6-19-03 

[FR  03^15521] 
Wisconsin;  comments  due 

by  7-21-03;  published  6- 

20-03  [FR  03-15519] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Wisconsin;  comments  due 
by  7-21-03;  published  6- 
*      20-03  [FR  03-15520] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Antimicrobial  formulations  for 
food-contact  surface 
sanitizing  solutions;  active 
arxj  inert  ingredients; 
comments  due  by  7-25- 
03;  published  6-25-03  [FR 
03-16034] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Indoxacarb;  comments  due 
by  7-21-03;  published  5- 
21-03  [FR  03-12480] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Maneb,  etc.;  comments  due 
.  by  7-25-03;  published  6- 
25-03  [FR  03-15906] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pyraflufen-ethyl;  comments 
due  by  7-21-03;  pubOshed 
5-21-03  [FR  03-12359] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Wafer  programs: 
Water  quality  standards- 
South  San  Francisco  Bay, 
CA;  copper  and  nickel; 
Federal  aouatic  life 
water  quality  criteria 
wittidrawn;  comments 
due  by  7-25-03; 
published  6-25-03  [FR 
03-16231] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service— 
Schools  and  libraries; 
universal  service 
support  mechanism; 
comments  due  by  7-21- 
03;  published  6-2(H)3 
[FR  03-14929] 
Radio  frequerx^y  devices: 
Radio  receivers;  interference 
immunity  performance 
specifications;  comments 
.due  by  7-21-03;  published 
5-5-03  [FR  03-10951] 
Ultra-widet)and  transmission 
systems;  unlicensed 
operation;  comments  due 
by  7-21-03;  published  4- 
22-03  [FR  03-09880} 
Radio  stations;  table  of 
assignments: 

Indiana;  comments  due  by 
7-21-03;  published  6-16- 
03  [FR  03-15070] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 


of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  artd  Drug 

Administration 

Animal  drugs,  feeds,  and 
related  products: 
Biuret,  feed-grade; 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12785] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  artd  Drug 
Administration 

Proposed  rules  and  actions 
(84)  published  in  Federal 
Register  over  5  years  ago; 
notice  of  intent  to  withdraw; 
comments  due  by  7-21-03; 
published  4-22-03  [FR  03- 
09865] 

HEALTH^ND  HUMAN 
SERVICE^  DEPARTMENT 
Substance  Abuse  and 
Mental  Healtti  Services 
Administration 
Human  drugs: 
Opiate  addiction;  opioid 

drugs  use  in  maintenance 
'   eind  detoxification 
treatment 

List  additions;  comments 
due  by  7-21-03; 
published  5-22-03  [FR 
03-11469] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Florida;  comments  due  by 
7-21-03;  published  5-20- 
03  [FR  03-12496] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Organization,  functions,  and 

autfiority  delegations: 

Great  Lakes  Pilotage 
Director,  comments  due 
by  7-23-03;  published  6- 
23-03  [FR  03-15641] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hampton  Roads,  VA; 

regulated  navigation  area; 

comments  due  by  7-21- 

03;  published  5-22-03  [FR 

03-12549] 
Port  Everglades  Harbor, 

Fort  Lauderdale,  FL; 

regulated  navigation  area; 

comments  due  by  7-21- 

03;  published  6-6-03  [FR 

03-14306] 


HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  and  Federally  funded 
constructkMi  projects;  open 
competitksn  ar>d  government 
neutrality  towards 
government  contractors' 
latxw  relatkins;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12798] 

INTERIOR  DEPARTMENT 

nsh  and  Wildlife  Service 

Endangered  and  threatened 

species: 

California  tiger  salamander; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12695] 

INTERIOR  DEPARTMENT 

Hearings  and  appeals 

procedures: 

Publk:  land;  special  rules; 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12504] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Unaltowable  costs 
accounting  and  applk:ation 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitk}ns: 
IQN  Wortdwide  Dosimetry 
Service;  comments  due 
by  7-21-03;  published  5-5- 
03  [FR  03-10967] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Registered  transfer  agents; 
recordkeeping 
requirements;  comments 
due  by  7-21-03;  published 
6-20-03  [FR  03-15648] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 

documentation: 

Student  and  Exchange 
Visitor  Information 
System;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12653] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airmen  certification: 
Operatk>n  Enduring 
Freedom;  relief  for 
partkapants;  comments 
due  by  7-21-03;  published 
6-20-03  [FR  03-15643] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  7- 
23-03;  published  6-23-03 
[FR  03-15595] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Eagle  Aircraft  (Maylasia) 
I   Sdn.  Bhd.;  comments  due 

by  7-25-03;  published  6- 
'    23-03  [FR  03-15726] 
McDonnell  Douglas; 
I   comments  due  by  7-21- 
I   03;  published  6-4-03  [FR 

03-13978] 
Turtx>meca  S.A.;  comments 
i  due  by  7-21-03;  published 
5-20-03  [FR  03-12541] 

Class  E  airspace;  comments 
due  by  7-24-03;  published 
6-9-03  [FR  03-14427] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  7-25-03;  published 
6-19-03  [FR  03-15526] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementation — 
Tire  safety  information; 
comments  due  by  7-21- 
03;  published  6-5-03 
[FR  03-14160] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Privacy  Act;  implementation; 
comnfients  due  by  7-21-03; 
published  6-20-03  [FR  03- 
15638] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Paid  tax  return  preparers; 
electronic  filing;  cross- 
reference;  comments  due 
by  7-23-03;  published  4- 
24-03  [FR  03-10191] 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation:; 
comments  due  by  7-21-03; 


published  6-20^)3  [FR  03- 
15638] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  httpj/ 
www.nara.gov/fedreg/ 
plawcuiT.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htp:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 


H.R.  65a/P.L.  10e-44 

Accountant,  Compliance,  and 
Enforcement  Staffing  Act  of 
2003  (July  3,  2003;  117  Stat. 
842) 

S.  1276/P.L  108-45 

Strengtfien  AmeriCorps 
Program  Act  (July  3,  2003; 
117  Stat.  844) 

Last  List  July  3,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mal 
notification  service  of  nawly 
enacted  public  laws.  To 
sut)scrit>e,  go  to  httpJ/ 
listsefv.gsa.gov/archives/ 
pubtaws-i.html 


This  service  is  strictiy 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inqutries  sent  to  this 
address. 


VI 
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CFR  CHECKUST 


TMto 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeldy.  It  is  arranged  In  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  reviskxi  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  whk:h  is  now  available  for  sale  at  the  Government  Printinq 

Office 

A  cfieckiist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whkrfi  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscriptkMi  to  all  revised  paper  volumes  is 
$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be  ' 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  onjers  to  (202)  512-2250. 

Titte  stock  Numbw  Pric* 

1,  2  (2  Resen/ed) (869-050-0000 1-«) 9.00 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-050-00002-4) 32.00 

*  (869-050-00003-2) 9.50 

5  Parts: 

1-699  (869-050-00004-1) 57.00 

700-1 199 (869-05O-00005-9) 46.00 

1200-€nd,  6(6 
Reserved)  - (869-050-00006-7)  .. 

7  Parts: 

1-26 (869-050-00007-5) 40.00 

27-52  (869-050-00008-3) 47.00 

53-209 (869-050-00009-1) 36.00 

210-299 (869-050-000 10-5) 59.00 

300-399 (869-050-0001 1-3) 43.00 

400-699 (869-050-00012-1) 39.00 

700-899 (869-050-000 13-0) 42.00 

900-999 (869-050-00014-8) 57.00 

1000-1199  (869-050-00015-6) 23.00 

1200-1599  (869-050-00016-4) 58.00 

1600-1899  (869-050-00017-2) 61.00 

1900-1939  (869-050-00018-1) 29.00 

1940-1949 (869-050-000 19-9) 47.00 


ReviskMi  Date 

*Jan.  1,2003 

'Jan.  1,2003 
Jan.  1,2003 


Jan.  1, 
Jan.  1, 


2003 
2003 


58.00       Jan.  1,  2003 


1950-1999 (869-050-00020-2) 45.00 

46.00 
58.00 


2000-£nd (869-050-00021-1) 

«  (869-050-00022-9) 

9  Parts: 

1-199  (869-050-00023-7) 

200-End  (869-050-00024-5) 

10  Parts: 

1-50  (869-050-00025-3) 

51-199 (869K)5OK)0026-l) 

200-499 (869-050-00027-0) 

500-€nd (869-050-00028-8) 

11  (869-050-00029-6) 

12  Parts: 

1-19^ (869-050-00030-0) 

200-219 (869-050-00031-8) 

220-299 (869-O5O-00032-«) 

300-499 (869-050-00033-4) 

500-599 (869-050-00034-2) 38.00 

600-899 (869-050-00035-1) 54.00 

900-£n<?  (869-050-00036-9) 47.00 

13  (869-050-00037-7) 47.00 


Jon.  1,2003 

Jan.  1,  2003 

Jan.  1,  2003 

Jan.  1,  2003 

Jan.  1,  2003 

Jan.  1,  2003 

1,2003 

1,2003 

1,2003 

1,2003 

1,2003 

1,2003 

1,2003 

1,2003 

1,2003 

1,2003 


Jan 
Jan. 
Jan, 
Jan. 
Jan 
«Jan. 
Jan. 
Jan. 
Jan. 


58.00 
56.00 

58.00 
56.00 
44.00 
58.00 

38.00 

30.00 
38.00 
58.00 
43.00 


Jan. 

Jan. 
Jan. 


1,2003 
1,2003 


Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,2003 

Jan.  1,2003 


Jan.  1,2003 


Jon. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 


Stock  Number 


14  Parts: 

1-59  (869-05000038-5) 

60-\39 (869-050^)0039-3) 

140-199 (869-050-00040-7) 

200-1199 (869-050-00041-5) 

1200-€nd (869-050-00042-3) 

15  Parts: 

0-299  (86W)5OH)0043-l) 

300-799 (869-050-00044-0)  . 

800-€nd  (869-050-00045-8)  . 

16  Parts: 

0-999  (869-050^)0046-6)  . 

I00O-€nd (869-050-00047-^)  . 

17  Parts: 

I-I99  (869-050-00049-1)  . 

200-239 (869-048-00049-6) . 

240-£nd  (869-050-00051-2)  . 

18  Parts: 

1-399  (869-050-00052-1)  . 

400-€nd  (869-050-00053-9)  . 

19  Parts: 

1-140  (869-05OO0054-7) . 

141-199 (869-O5O-O0055-5) . 

200-End  (869-050-00056-3) . 

20  Parts: 

1-399  (869-050-00057-1)  . 

400-499 (869-05O-00058-0)  . 

500-End  (869-050-00059-8)  . 

21  Parts: 

1-99  (869-050-00060- 1)  .. 

100-169 (869-050-0006 1-0)  .. 

170-199 (869-050-00062-8)  .. 

200-299 (869-050-00063-6) .. 

300-499 (869-05OO0064-4)  .. 

500-599 (869-050-00065-2)  .. 

600-799 (869-05OO0066-1)  .. 

•800-1299 (869-05O-00067-9)  .. 

1300-€nd (869-050-00068-7)  .. 

22  Parts: 

1-299  (869-04ft-00068-2)  .. 

300-End  (869-050-00070-9)  .. 

23  (869-050-0007 1-7)  .. 

24  Parts: 

0-199  (869-050-00072-5)  .. 

200-499 (869-050-00073-3)  .. 

500-699 (869-050-00074-1)  .. 

700-1699 (869-050-00075-0)  .. 

1700-End (869-050-00076-8)  .. 


Price       RevMonOete 


6OJ0O 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
55.00 
62.00 

62.00 
25.00 

60.00 
58.00 
30.00 

50.00 
63.00 
63.00 

40.00 
47.00 
50.x 
17.00 
29.M 
47.00 
15.00 
58.00 
22.00 

59.00 
44.00 

44.00 

58.00 
50.00 
30.00 
61.00 
30.00 


Jan.  1,2003 
Jan.  1,2003 
Jan.  1,2003 
Jan.  1,2003 
Jan.  1,2003 

Jon.  1,  2003 
Jan.  1,2003 
Jon.  1.  2003 

Jan.  1,2003 
Jan.  1,2003 

Apr.  1,2003 
Apr.  1,2002 
Apr.  1,  2003 

Apr.  1,2003 
Apr.  1,2003 

Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,  2003 

Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2003 

Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,2003 

Apr.  1,2002 
Apr.  1,  2003 

Apr.  1,2003 

Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,  2003 


25  (869-050-00077-6) 63.00        Apr.  1,  2003 


26  Parts: 

§§1.0-1-1.60  (869-050-00078^) 49.00 

§§  1.61-1.169 (869-050-00079-2) 63.00 

§§1.170-1.300 (869-050-00080-6) 57.00 

§§1.301-1.400 (869-04WXM80-1) 44.00 

§§  1.401-1.440 (869-050-00082-2) 61.00 

§§1.441-1.500  (869-050-00083-1)  50.00 

§§1.501-1.640 (869-050-00084-9) 49.00 

§§1.641-1.850 (869-048-00084-4) 5700 

§§1.851-1.907 (869-050-00086-5) 60.00 

§§1.908-1.1000 (869-050-O0087-3) 60.00 

§§1.1001-1.1400  (869-050^)0088-1) 61.00 

§§1. 1401-1. 1503-2A (869-050-00089^)) 50.00 


§§1.1551-End  (869^)50-00090-3) 

2-29  (869-050-00091-1) 

30-39  (869-048-00090-9) 

40-49  (869-050-00093-8) 

50-299 (869-050-00094-6) 

300-499 (869-050-00095-4) 

500-599 (869-050-00096-2) 


50.00 
60.00 
39.00 
26.00 
41.00 
61.00 
12.00 


Jon.  1,2003        600-End  (869-050-00097-1) 17.00 


Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2002 
Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2002 
Apr.  1,  2003 
Apr.  I,  2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,  2002 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
*Apr.  1,  2003 
Apr.  1.2003 
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Vll 


Tttte 
27 


Stock  Numbar 


Price       Revision  Date 


TNte 


63.00 
25.00 


'->99  (869-050-00098-9)  . 

20(Hncl  (869-050-00099-7)  . 

28  Parts: 

0-4?  (869-048-00098-4) 58.00 

43-end  (869-048-00099-2)  55.00 

29  Parts: 

0-99  (869-048-00]  00-0) 45.00 

100-499 (869-048-00101-8) 21.00 

500-899 (869-048-00102-6) 58.00 

900-1899 (869-048-00103-4) 35.00 

1900-1910  (§§1900  to 

1910.999)  (869-048-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-048-00105-1) 42.00 

1911-1925  (869-048-OC 106-9) 29.00 

1926  (869-048-00107-7) 47.00 

1927-End (869-048-00108-5) 59.00 

30  Parts: 

1-199  (869-048-00109-3)  .. 

200-699 (869-048-00110-7)  .. 

700-End  (869-048-00H1-5) .. 


56.00 
47.00 
56.W 

31  Parts: 

0-199  (869-048-001 12-3) 35.00 

20O-End  (869-04&-O0 113-1) 60.00 

32  Parte: 

1-39,  Vol.  I ,5^ 

1-39,  Vo«.  II 1900 

l-39^Vol.  Ill ;.     18.00 

56.00 
60.00 
47.00 
37.00 

44.ra 

46.00 

47.00 
60.00 
47.00 

45.00 
43.00 
59.00 

10.00 

36.00 
35.00 
58.00 


1-190  (869-048-001 14-0) 

191-399 (869-048-001 15-8) 

400-629 (869-048-001 16-6) 

630-699 (869-048-001 17-4) 

700-799 (869-048-001 18-2) 

800-£nd (869-048-001 19-1) 

33  Parte: 

1-124  (869-048-00120-4) 

125-199 (869K)4fr-00121-2) 

200-€nd  (869-048-00122-1) , 

34  Parte: 

1-299  (869-048-00123^)  . 

300-399  ....; (869-048-00124-7)  . 

400-tnd  (869-048-00125-5)  . 

35 (869-048-00126-3)  . 

36  Parte 

1-199 <869-048-00127-1)  . 

200-299 (869-048-00128-0)  . 

300-tnd  (869-048-00129^)  . 

37  ? (869-048-00130-1)  . 

38  Parte: 

0-17  (869-048-001 31-0)  . 

18-€nd  (869-048-00132-*)  . 

39  (869-048-00133-6)  . 

40  Parte: 

1-49  (869-048-00134-4) 57.00 

50-51  (869-048-00135-2) 40.00 

52  (52^)1-52.1018) (869-048-00136-1) 55.00 

52  (52.1019-End)  (869-048-00137-9) 58.00 

53-59  (869-048-00 138-7) 29.00 

6O(60.1-End)  (869-048-00139-5) 56.00 

60  (Apps)  (869-048-00140-9) 51.00 

61-62  (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-048-00142-5) 56.00 

63  (63.600-63.1 199) (869-048-00143-3) 46.00 

63  (63.1200-End)  .(869-048-00144-1) 61.00 

64-71   (869-048-00145-0) 29.00 

72-80  (869-048-00 146-8) 59.00 

81-85  (869-048-00147-6) 47.00 

86  (d6J-86.599-99)  (869-048-00148-4) 52.00 


57.00 
58.00 


Apr.  1,2003 
Apr.  1,2003 

July  1,  2002 
July  1,2002 

«July  1,  2002 
July  1,2002 
July  1,2002 
July  1,2002 

July  1,2002 

"July  1,  2002 
July  1,2002 
July  1,2002 
July  1,2002 

July  1,  2002 
July  1,2002 
July  1,  2002 

July  1,  2002 
July  1,2002 

2July  I,  1984 
2July  1,  1984 
2July  1,  1984 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,2002 
July  1,2002 
July  1,2002 

July  1,  2002 
July  1,2002 
July  1,2002 

July  1,2002 
July  1,2002 
July  1,2002 

'July  1,  2002 

July  1,2002 
July  1,2002 
July  1,2002 


47.00        July  1,2002 


July  1,  2002 
July  1,  2002 


40.00        July  1,  2002 


July  1,  2002 
July  1,  2002 
July  1,2002 
July  1,  2002 
July  1,  2002 
July  1,2002 

8 July  1,  2002 
July  1,  2002 
July  1,2002 
July  I,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 
July  1,  2002 

•July  1,  2002 


Stock  NumlMr 


86  (86.600-l-€nd)  (869-048-00149-2) 4700 

87-99  (869-048-00150-6) 57.00 

100-135 (869-048-00151-4) 42.00 

13^149 „ (869-048-00152-2) 58.00 

150-189 (869-048-00153-1) 47X)0 

190-259 (869-048-00 154-9) 37.00 

260-265 _ (869-048-00155-7) 47.00 

266-299 (869-048-00156-5) 47.00 

300-399 (869-048-00157-3) 43.00 

400-424 (869-048-00158-1) 54.00 

425-«99 (869-048-00159-0) 59«) 

700-789 (869-O48-0016O-3) 58.00 

790-End  (869-048-00161-1) 45.00 

41  Cttaplars: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

I  6.00 

5  4.50 

9 „ 13X10 

10-17  9M 

18,  Vol.  1,  Ports  1-5  1300 

18,  Vol.  II,  Ports  6-19 i3J)o 

18,  Vol.  Ill,  Ports  20-52- 13  00 

19-100  * 13.00 

1-100  (869-048-O0162-0) 23.M 

101  .: (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165^) 24.W 

42  Parte: 

1-399  (869-048-00166-2)  .. 

400-429 (869-048-00167-1)  .. 

430-€nd  (869-048-00168-9)  .. 

43  Parte: 

1-999  (869-048-00169-7)  .. 

1000-end (869-048-00170-1)  .. 


56X10 
59  A) 

61.00 

47.00 
59.00 

(869-048-00171-9) 47X10 


45  Parte: 

1-199  (869-048-00172-7) 

200-499 (869-048-00173-5) 

500-1199  (869-048-00174-3) 

1200-End (869-048-00175-1) 

46  Parte: 

1-40  (869-048-00176-0) 

41-69  (869-048-00177-8) 

70-89  ...'. .-. (869-048-00178-6)  , 

90-139 (869-048-00179-4) 

140-155 (869-048-00180-8) 

156-165 (869-048-00181-6)  . 

166-199 (869-048-00182-4)  . 

200-499 (869-048-00183-2)  . 

500-£nd  (869-048-00184-1)  . 

47  Parte: 

0-19  (869-048-00185-9)  . 

20-39  (869-048-00186-7)  . 

40-69  (869-048-00187-5)  . 

70-79  (869-048-00188-3)  . 

80-£nd  (869-048-00189-1)  . 

48  Ctiapters: 

1  (Ports  1-51)  (869-048-00 190-5) 59.00 

1  (Ports  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1) 53.00 

3-6 (869-048-00193-0) 30.00 

7-14  (869^)48-00194-8) 47.00 

15-28  „.  (869-048-00195-6) 55.00 

29-£nd (869-048-00196-4) 38.00 

49  Parte: 

1-99  , (869-048-00197-2)  .. 

100-185 (869-048-00198-1)  .. 

186-199 (869^)48-00199-9)  .. 

200-399 (869-048-00200-6)  .. 


57.00 
31.00 
47.00 
57.00 

44.00 
37.00 
14.00 
42.W 
24.00 
31.00 
44.00 
37.00 
24.00 

57.00 
45.00 
36.00 
58.00 
57  A) 


56.00 
60.00 
18.00 
61.00 


July  1,  2002- 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1,2002 
July  1.2002 

July  1,  1984 
July  I,  1984 
July  1,  1984 
July  1,  1984 
July  1.  1984 
July  1.  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,  1984 
July  1,2002 
July  1,  2002 
July  1.2002 
July  1,  2002 

Oct.  1,  2002 
Oct.  1,2002 
Oct.  1,  2002 

Oct.  1,  2002 
Oct.  1,  2002 

Oct.  1,  2002 


Oct.  1,2002 

'Oct.  1,  2002 

Oct.  1,  2002 

Oct.  1,2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
»Oct.  1,2002 
»Oct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1.2002. 

(5ct.  1,2002 
Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  J.  2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2002 
Oct.  1,2)02 
Oct.  1,2002 
Oct.  1,  2002 
'Oct.  1,2002 

Oct.  1,2002 
Oct.  1,2002 
Oct.  1.  2002 
Oct.  1,2002 


VUl 
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Stock  Numbw 


Prfce       RevisionOMB 


61.00 
25.00 
30.00 

60.00 
40.00 
38.00 
58.00 


•  400-999 (869-048-0020M) . 

1000-1199  (869-048-00202-2)  . 

1200-End (869-048-00203-1)  .. 

50  Parts: 

1-17  (869-04ft-00204-9)  .. 

18-199 (869-04ft-00205-7)  .. 

200-599 (869-048-00206-5)  .. 

60(Hnd (869-048-00207-3)  .. 

CFR  Index  and  Findings 
Aids (869-050-00048-2)  .. 

Complete  2003  CfR  set .1,195.00 

Microtictie  CFR  Edition: 

Subscription  (nnoiled  OS  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  298.00 

Complete  set  (one-time  mailing) 290.00 


Oct.  1,  2002 
Oct.  1.2002 
Oct.  1,  2002 

Oct.  1,2002 
Oct.  1,  2002 
Oct.  1,  2002 
Oct.  1,  2002 


59.00   Jan.  1,  2003 


2003 

2003 
2003 
2002 
2001 

'  Because  Title  3  Is  an  annual  compilation,  ftw  vohme  and  aN  previous  volumes 
stxxW  be  retained  as  a  petmanent  reletence  source. 

»The  July  1,  1985  edition  ot  32  CFR  Pats  1-189  contains  a  note  only  for 
Parts  1-39  Inclusive.  For  the  fufl  text  ot  \he  Defense  Acquisition  Begulafions 
In  Parts  1-39,  consult  the  three  CFR  volumes  Issued  as  ol  July  1,  1984,  containing 
tttose  ports. 

J  the  July  I,  1985  edition  of  41  CFR  Chapters  I-lOO  contains  a  note  only 
for  Chapters  1  to  49  Inclusive.  For  the  lul  tert  of  procurement  regulations 
in  Chapters  1  to  49,  consist  the  eleven  CFR  volumes  issued  as  of  J*iy  1 
1984  containing  those  chapters. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  January 
I,  2002,  through  Jonuary  1,  2003.  The  CFR  volume  issued  as  of  JoHJory  I 
2002  shoiM  be  retaned. 

*No  amendments  to  this  volume  were  promulgated  during  the  period  Apri 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  ot  Apri  1  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  I,  2001.  The  CFR  volume  Issued  as  of  July  1,  2000  should 
be  retained. 

•No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001,  through  July  1,  2002.  The  CFR  volume  Issued  as  of  July  1,  2001  should 
be  retained. 

♦  No  omenttnents  to  this  volume  were  promulgated  during  the  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  1 
200r  should  be  retained. 
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Lake  Erie,  Cleveland,  OH;  safety  zone,  41719-41721 


Federal  Register 

Vol.  68,  No.  135 

Tuesday,  July  15,  2003 


Military  ©cean  Terminal  Sunny  Point,  Cape  Fear  River, 
NC;  security  zone,  41722-41724 
PROPOSED  RULES 
Ports  and  waterways  safety: 
Puget  Sound,  WA;  protection  of  large  passenger  vessels; 
security  and  safety  zones,  41764-41768 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Chemical  Transportation  Advisory  Committee,  41836 

Commerce  Department 

See  Industry'  and  Security  Bureau 

See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  41780 
Overseas  trade  missions: 
2003  trade  missions — 
St.  Petersburg  and  Moscow,  Russia;  oil  and  gas 
business  development  mission,  41780-41782 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Live  cattle,  41783-41784 

Customs  and  Border  Protection  Bureau 

NOTICES 

Tariff  classification  standards: 
Dairy  protein  blends;  petition  denied;  party's  desire  to 
contest  decision,  41836-41839 

Defense  Department 

See  Navj'  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Missile  Defense  Agency;  Ground-Based  Midcourse 
Defense  Extended  Test  Range,  41784-41785 

Meetings: 
Defense  Business  Practice  Implementation  Board,  41785 
Defense  Policy  Board  Advisory  Committee,  41785 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  41786-41787 
Meetings: 
National  Assessment  Governing  Board,  41787-41788 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Collins  &  Aikman  Automotive  Systems,  41844 

Evening  Vision  Dresses,  Ltd.,  41844-41845 

Harriet  &  Henderson  Yams,  Inc.,  41845 

IBM  Corp.,  41845-41846 

Leviton  Manufacturing  Co..  Inc.,  41846 

Nestle  USA,  41846 

Solid  State-Filtronics,  41846-41847 

Sun  Apparel  of  Texas,  41847-41848 

Tyler  Refrigeration,  41848 


IV 


Federal  Register/ Vol.  68,  No.  135 /Tuesday,  July  15,  2003 / Contents 


Energy  Department 

See  Federal  Energy  Regulatory  Commission 
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General  Accounting  Office 
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41751 
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See  Aging  Administration 
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See  Parole  Commission 
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Front  Range,  41841-41842 

Minerals  Management  Service 

RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
American  Petroleum  Institute  Recommended  Practice  2A- 
WSD  (21st  edition);  incorporation  by  reference 
Correction,  41861 
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Agency  information  collection  activities;  proposals, 
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Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Sensera,  Inc.,  41785-41786 

Nuclear  Regulatory  Commission 
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Rulemaking  petitions: 

AEA  Technology  QSA,  Inc.;  denied,  41757-41760 
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Meetings;  Sunshine  Act,  41851 
Applications,  hearings,  determinations,  etc.: 

Fansteel,  Inc.,  41851 

Parole  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
District  of  Columbia  and  United  States  codes;  prisoners 
serving  sentences — 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  Keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tWes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2600 

RIN^209-AA21 

Updating  Amendments  to  Office  of 
Government  Ethics  Organization  and 
Functions  Regulation 

agency:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Final  rule. 


summary:  The  Office  of  Government 
Ethics  is  updating  its  organization  and 
functions  regulation.  These 
amendments  are  necessary  because  of 
organizational  changes  that  have 
occurred  within  OGE  since  the 
regulation  was  first  published  in  1990. 
In  addition,  OGE  is  making  other  minor 
changes  to  improve  the  regulation  and 
to  make  information  concerning  OGE 
programs  more  readily  available  to  the 
pubhc  and  to  other  Federal  agencies. 
EFFECTIVE  DATE:  July  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Horton,  Attorney  Advisor, 
Office  of  Government  Ethics; 
Telephone:  202-482-9300;  TDD 
(Telecommunications  Device  for  the 
Deaf  and  Speech  Impaired):  202-482- 
9293;  FAX:  202-482-9237. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  the  Office  of  Government  Ethics 
has  made  several  changes  to  its 
organizational  structure.  These  changes 
were  made  to  improve  OGE's  internal 
agency  operations,  provide  more 
emphasis  on  its  education  programs, 
increase  emphasis  on  its  annual  and 
termination  financial  disclosure  systems 
for  Presidential  appointees  confirmed 
by  the  Senate,  and  to  expand  many  of 
the  other  ethics  program  services  that 
OGE  provides  to  executive  branch 
agencies. 

Among  these  changes,  OGE  created  a 
new  Office  of  Agency  Programs  (OAP) 
to  replace  the  former  Office  of  Program 


Assistance  and  Review.  OAP  was  later 
reorganized  to  include  three  divisions: 
the  Education  Division,  the  Program 
Services  Division,  and  the  Program 
Review  Division. 

Since  OGE's  organization  and 
functions  regulation  was  published  in 
1990,  as  codified  at  5  CFR  part  2600, 
OGE  has  also  established  the  Office  of 
Government  Relations  and  Special 
Projects  (OGRSP).  Over  the  past  several 
years,  OGE  has  received  requests  from 
U.S.  foreign  policy-making  entities  and 
has  provided  technical  assistance 
through  the  OGRSP  to  foreign 
governments  and  multinational 
organizations  concerning  preventive 
programs  (like  OGE's)  which  are  part  of 
larger  anticorruption  efforts. 

The  Office  of  Administration  and 
Information  Management  (OAIM)  was 
added  as  a  separate  office  within  OGE 
due  to  the  increased  use  of  information 
technology  within  OGE  and  by  other 
Federal  agencies  in  fulfilling  their 
respective  missions.  The  OAIM  assists 
OGE  in  its  continuing  efforts  to  provide 
improved  customer  service,  to  persons 
both  within  and  outside  the  executive 
branch  of  the  Federal  Government. 

Part  2600  is  now  being  amended  to 
reflect  the  addition  of  these  offices  and 
to  provide  a  short  description  of  the 
functions  of  each. 

The  statement  of  the  functions  of  the 
Office  of  the  Director  in  paragraph  (b)  of 
§  2600.103  has  been  modified  to  reflect 
additional  responsibilities  that  have 
been  acquired  by  the  OGE  Director  since 
1990  and  to  accommodate  recent 
changes  made  to  that  office's 
organization.  Pursuant  to  Executive 
Order  12805,  the  Director  serves  as  a 
member  of  both  the  President's  Council 
on  kitegrity  and  Efficiency  (PCIE)  and 
the  Executive  Council  on  Integrity  and 
Efficiency  (ECIE).  These  councils  were 
established  to  coordinate  and  enhance 
Governmental  efforts  to  promote 
integrity  and  efficiency  and  to  detect 
and  prevent  fraud,  waste,  and  abuse  in 
Federal  programs.  The  Director  also 
serves,  pursuant  to  Executive  Order 
12993,  as  a  member  of  the  Integrity 
Committee.  This  committee  receives, 
reviews  and  refers  for  investigation 
certain  allegations  of  wrongdoing 
against  Inspectors  General  and  certain 
staff  members  of  the  Inspector  General's 
Offices. 

The  Director's  responsibilities  also 
include  leading  many  of  OGE's  outreach 


activities  with  private  and 
nongovernmental  sector  entities.  These 
activities  are  designed  to  promote 
awareness  of  OGE  and  its  mission  as 
well  as  to  share  ideas  and  best  practices. 
We  have  amended  §  2600.103  to  reflect 
these  new  responsibiUties. 

Finally,  other  changes  being  made  in 
part  2600  include  providing  OGE's 
Internet  Web  site  address,  providing 
OGE's  new  main  telephone  numbers, 
and  updating  the  information  in  the 
section  describing  OGE's  history.  Other 
minor  changes  were  made  to  some 
section  headings  in  this  part  and  to  the 
regulation's  language  in  a  few  places. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d),  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking,  opportunity  for  public 
comment,  and  30-day  delay  in 
effectiveness  as  to  this  regulatory 
revision.  The  notice,  comment  and 
delayed  effective  date  are  being  waived 
because  this  regulation  concerns  matters 
of  agency  organization,  practice  and 
procedure. 

Executive  Order  12866 

In  promulgating  these  amendments, 
OGE  has  adhered  to  the  regulatory 
philosophy  and  the  applicable 
principles  of  regulation  set  forth  in 
section  1  of  Executive  Order  12866, 
Regulatory  Planning  and  Review.  These 
amendments  have  not  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  that  Executive  order,  since  they 
are  not  deemed  ' '  significant ' ' 
thereunder. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Government  Ethics,  I  have  reviewed  this 
final  amendatory  regulation  in  light  of 
section  3  of  Executive  Order  12988, 
Civil  Justice  Reform,  and  certify  that  it 
meets  the  applicable  standards  provided 
therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Government  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
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Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  rulemaking  does  not 
contain  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and 
Budget. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  amendatory 
rulemaking  is  a  nonmajor  rule  under  the 
Congressional  Review  Act  (5  U.S.C. 
chapter  8)  and  will  submit  a  report 
thereon  to  the  U.S.  Senate,  House  of 
Representatives  and  General  Accoimting 
Office  in  accordance  with  that  law  at  the 
same  time  this  rulemaking  document  is 
sent  to  the  Office  of  the  Federal  Register 
for  publication  in  the  Federal  Register. 

List  of  Subjects  in  5  CFR  Part  2600 

Conflict  of  interests,  Government 
-  employees,  Organization  and  functions 
(Government  agencies). 

Approved:  July  1,  2003. 
Amy  L.  Comstock, 

Director,  Office  of  Government  Ethics. 

m  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Office  of 
Government  Ethics  is  revising  5  CFR  part 
2600  to  read  as  follows: 

PART  2600— ORGANIZATION  AND 
FUNCTIONS  OF  THE  OFFICE  OF 
GOVERNMENT  ETHICS 

Sec. 

2600.101  Mission  and  history. 

2600.102  Contact  information. 

2600.103  Office  of  Government  Ethics 
organization  and  functions. 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  E.O.  12674.  54  FR 
15159.  3  CFR,  1989  Comp.,  p.  215.  as 
modified  by  E.O.  12731.  55  FR  42547,  3  CFR, 
1990  Comp..  p.  306. 

§  2600.1 01     Mission  and  history. 

(a)  The  Office  of  Government  Ethics 
(OGE)  was  established  by  the  Ethics  in 
Government  Act  of  1978,  Public  Law 
95-521,  92  Stat.  1824  (1978).  OGE 
exercises  leadership  in  the  executive 
branch  of  the  Federal  Government  to 
prevent  conflicts  of  interest  on  the  part 
of  executive  branch  employees  and 
resolve  those  conflicts  of  interest  that  do 
occur.  In  partndfship  with  executive 
branch  departments  and  agencies,  OGE 
fosters  high  ethical  standards  for 
executive  branch  employees  which,  in 
turn,  strengthens  the  public's 
confidence  that  the  Government's 
business  is  conducted  with  impartiality 
and  integrity. 

(b)  Originally  an  entity  within  the 
Office  of  Personnel  Management,  OGE 


became  a  separate  executive  branch 
agency  on  Octq^r  1,  1989,  pursuant  to 
section  3  of  the  Office  of  Government 
Ethics  Reauthorization  Act  of  1988, 
Public  Law  100-598.  102  Stat.  3031 
(1988).  OGE  is  the  supervising  ethics 
office  for  all  executive  branch  officers 
and  employees  piusuant  to  the  Ethics 
Reform  Act  of  1989.  Public  Law  101- 
194.  103  Stat.  1716  (1989).  as  amended 
by  Public  Law  101-280,  104  Stat.  149 
(1990).  Additionally,  OGE  has  various 
responsibilities  under  Executive  Order 
12674  of  April  12. 1989,  "Principles  of 
Ethical  Conduct  for  Government 
Officers  and  Employees"  (3  CFR,  1989 
Comp.,  pp.  215-218).  as  modified  by 
Executive  Order  12731  of  October  17. 
1990  (3  CFR,  1990  Comp..  pp.  306-311). 

§  2600.1 02    Contact  Information. 

(a)  Address.  The  Office  of 
Government  Ethics  is  located  at  1201 
New  York  Avenue,  NW.,  Suite  500, 
Washington.  DC  20005-3917.  OGE  does 
not  have  any  regional  offices. 

(b)  Web  site.  Information  about  OGE 
and  its  role  in  the  executive  branch 
ethics  program  as  well  as  copies  of 
publications  that  have  been  developed 
for  training,  educational  and  reference 
purposes  are  available  electronically  on 
OGE's  Internet  Web  site  (http:// 
wmv.usoge.gov).  The  Web  site  has 
copies  of  various  Executive  orders, 
statutes,  and  regulations  that  together 
form  the  basis  for  the  executive  branch 
ethics  program.  The  site  also  contains 
ethics  advisory  opinions  and  letters 
published  by  OGE,  as  well  as  other 
information  pertinent  to  the  Office. 

(c)  Telephone' numbers.  OGE's  main 
telephone  number  is  202-482-9300. 
Persons  who  are  deaf  or  speech 
impaired  may  contact  OGE  at  the 
following  TDD  (Telecommunications 
Device  for  the  Deaf  and  Speech 
Impaired)  number:  202-482-9293.  The 
main  OGE  FAX  number  is  202-482- 
9237. 

§2600.103    Office  of  Government  Ethics 
organization  and  functions. 

(a)  The  Office  of  Government  Ethics  is 
divided  into  the  following  offices: 

(1)  The  Office  of  the  Director; 

(2)  The  Office  of  General  Counsel  and 
Legal  Policy; 

(3)  The  Office  of  Government 
Relations  and  Special  Projects; 

(4)  The  Office  of  Agency  Programs; 
and 

(5)  The  Office  of  Administration  and 
Information  Management. 

(b)  Office  of  the  Director.  The  Director 
of  the  Office  of  Government  Ethics  is 
appointed  by  the  President  and 
confirmed  by  the  Senate.  The  Director 
advises  the  White  House  and  executive 


branch  Presidential  appointees  on 
Government  ethics  matters;  maintains  a 
liaison  and  provides  guidance  on  ethics 
to  executive  branch  departments  and 
agencies;  and  oversees  and  coordinates 
all  OGE  rules,  regulations,  formal 
advisory  opinions  and  major  policy 
decisions.  The  Director  also  serves  as  a 
member  of  the  President's  Coimcil  on 
Integrity  and  Efficiency;  the  Executive 
Coimcil  on  Integrity  and  Efficiency;  the 
Integrity  Committee;  and  on  such  other 
boards,  councils,  and  committees  as 
may  be  required  by  statute,  Executive 
order  or  regulation.  The  Director 
represents  the  agency  in  various  public 
outreach  initiatives. 

(c)  Office  of  General  Counsel  and 
Legal  Policy.  (1)  The  Office  of  General 
Counsel  and  Legal  Policy  develops 
regulations  and  legislative  proposals 
pertaining  to  conflict  of  interest  statutes 
arid  standards  of  ethical  conduct 
applicable  to  executive  branch  officers 
and  employees,  and  executive  branch 
public  and  confidential  financial 
disclosure  requirements.  In  addition, 
this  Office  provides  advice  and 
counseling  to  agency  ethics  officials 
through  formal  and  informal  advisory 
opinions,  policy  memoranda,  and 
consultations.  This  Office  also  manages 
OGE's  review  and  certification  of 
financial  disclosure  reports  filed  by 
persons  nominated  by  the  President  for 
positions  requiring  Senate  confirmation; 
oversees  the  creation  and  operation  of 
qualified  and  blind  trusts  and  the 
issuance  of  certificates  of  divestitme; 
and  responds  to  press  inquiries. 

(2)  The  General  Counsel  is  the 
principal  deputy  of  the  Director  of  OGE.  ^ 

(d)  Office  of  Government  Relations 
and  Special  Projects.  The  Office  of 
Government  Relations  and  Special 
Projects  provides  liaison  to  the  Office  of 
Management  and  Budget  and  to  the 
Congress  regarding  legislative  matters, 
coordinates  OGE's  support  of  U.S. 
Government  efforts  concerning 
international  anticorruption  and  ethics 
initiatives,  and  is  responsible  for  certain 
OGE  special  projects. 

(e)  Office  of  Agency  Programs.  (1)  The 
Office  of  Agency  Programs  provides 
services  to,  and  monitors.  Federal 
executive  branch  agency  ethics 
programs  through  three  divisions:  the 
Education  Division,  the  Program 
Services  Division,  and  the  Program 
Review  Division. 

(i)  The  Education  Division  develops 
ethics-related,  instructor-led  and  Web- 
based  training  programs  for  executive 
agency  ethics  officials.  The  division  also 
develops  training  for  ethics  officials  to 
deliver  to  their  employees.  The  division 
conducts  annucil  siuveys  to  determine 
the  training  needs  of  ethics  officials  and 
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tailors  its  program  to  address  those 
needs. 

(ii)  The  Program  Services  Division  is 
OGE's  primary  liaison  to  ethics  officials 
in  executive  branch  departments  and 
agencies.  Through  its  desk  officers,  the 
division  assists  ethics  officials  in 
developing,  maintaining  and  improving 
all  systems  within  their  ethics  programs. 
The  division  also  discloses  upon  proper 
request  copies  of  public  financial 
disclosure  reports  that  are  filed  with 
OGE,  collects  semiannual  reports  of 
payments  accepted  under  31  U.S.C. 
1353,  and  works  closely  with  ethics 
officials  to  ensiure  that  annual  and 
termination  public  financial  disclosure 
reports  and  ethics  agreements  comply 
with  ethics  laws  and  regulations. 

(Lii)  The  Program  Review  Division 
monitors  compliance  with  executive 
branch  ethics  laws  and  regulations  in 
executive  branch  departments  and 
agencies,  regional  offices,  and  military 
bases  through  on-site  ethics  program 
reviews.  Reviews  are  conducted  to 
identify  and  report  strengths  and 
weaknesses  of  agency  ethics  programs 
according  to  an  annual  program  plan. 

(2)  In  addition  to  the  functions 
performed  by  its  three  divisions,  the 
Office  of  Agency  Programs  holds  an 
annual  ethics  conference  and  collects 
annual  reports  concerning  certain 
aspects  of  agency  ethics  programs, 
(f)  Office  of  Administration  and 
Information  Management.  The  Office  of 
Administration  and  Information 
Management  provides  support  to  all 
OGE  operating  programs  through  two 
divisions:  The  Administration  Division 
and  the  Information  Resoiu-ces 
Management  Division. 

(1)  The  Administration  Division  is 
responsible  for  personnel,  payroll,  fiscal 
resource  management,  travel, 
procurement,  and  the  publishing  and 
printing  of  materials. 

(2)  The  Information  Resources 
Management  Division  is  responsible  for 
telecommunications,  graphics,  records 
management,  program  management  of 
infoimation,  and  Web  site  technologies. 
[FR  Doc.  03-17787  Filed  7-14-03;'8:45  am) 

BILUNG  CODE  6345-02-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  925 

[Docket  No.  FV03-925-2  RR] 

Grapes  Grown  in  a  Designated  Area  of 
Southeastern  California; 
Establishment  of  Safeguards  and 
Procedures  for  Suspension  of  Paclcing 
Holidays 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  which  established  safeguards 
and  procedures  for  the  suspension  of 
packing  holidays  prescribed  imder  the 
California  grape  marketing  order  (order). 
The  order  regulates  the  handling  of 
grapes  grown  in  a  designated  area  of 
Southeastern  California  and  is 
administered  locally  by  the  California 
Desert  Grape  Administradve  Committee 
(Committee).  The  procedures  and 
safeguards  will  be  used  by  the 
Committee  when  considering  and 
making  decisions  on  packing  holiday 
suspension  requests.  Additionally,  this 
rule  continues  in  effect  the  clarification 
of  existing  maturity  requirements  for 
Flame  Seedless  variety  grapes  and  the 
correction  of  errors  in  the  regulatory  text 
regarding  references  to  the  California 
Code  of  Regulations  (CCR). 
EFFECTIVE  DATE:  August  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart.  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  coinplying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
925  (7  CFR  part  925),  regulating  the 


handling  of  grapes  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  wiU 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative  ' 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefi-om.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  coiul  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  continues  in  effect 
established  safeguards  and  procedures 
for  suspension  of  packing  holidays 
prescribed  under  the  California  grape 
order.  The  explicitly  stated  procediues 
and  safeguards  will  be  used  for  all 
requests  received  to  suspend  packing 
holidays.  Additionally,  this  rule 
continues  in  effect  the  clarification  of 
existing  maturity  requirements  for 
Flame  Seedless  variety  grapes  and  the 
correction  of  errors  in  the  regulatory  text 
regarding  references  to  the  CCR. 

Establishment  of  Safeguards  and 
Procedures  for  Suspension  of  Packing 
Holidays 

Section  925.52(a)(5)  of  Uie  orders 
rules  and  regidations  provides  authority 
to  establish  holidays  by  prohibiting  the 
packing  of  all  varieties  of  grapes  during 
a  specified  period  or  periods. 

Previously,  §  925.304(e)  of  the  order's 
rules  and  regulations  provided  that  the 
Conunittee  may  suspend  the  prohibition 
against  packing  or  repacking  grapes  on 
any  Satiu-day,  Sunday,  or  on  the 
Memorial  Day  or  Independence  Day 
holidays  of  each  year,  to  permit  the 
handling  of  grapes  provided  such 
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handling  complies  with  procedures  and 
safeguards  specified  by  the  Conunittee. 

A  decision  by  an  Administrative  Law 
Judge  on  November  7,  2002,  invalidated 
the  authority  for  the  Committee  to 
suspend  or  modify  packing  holidays, 
because  there  were  no  safeguards  or 
procedures  established  for  the 
Committee  to  follow  when  it  makes  its 
decisions  on  whether  to  suspend 
packing  holidays. 

As  a  result,  the  Committee  met  on 
December  12,  2002,  and  recommended 
specifying  the  following  safeguards  and 
procedures,  including  USDA  approval, 
for  the  suspension  of  packing  holidays 
to  §  925.304(e)  of  the  order's  rules  and 
regulations:  (1)  All  requests  for 
suspension  of  a  packing  holiday  shall  be 
in  writing,  shall  state  the  reasonsthe 
suspension  is  being  requested,  and  shall 
be  submitted  to  the  Committee  manager 
by  noon  on  Wednesday  or  at  least  3 
days  prior  to  the  requested  suspension 
date;  (2)  Upon  receipt  of  a  written 
request,  the  Committee  manager  shall 
promptly  give  reasonable  notice  to 
producers  and  handlers  and  to  USDA 
that  an  assembled  Committee  meeting 
will  be  held  to  discuss  the  request(s).  A 
USDA  representative  shall  attend  the 
Committee  meeting  via  speakerphone  or 
in  person,  and  all  votes  of  the 
Committee  members  shall  be  cast  in 
person;  (3)  The  Committee  members 
shall  consider  marketing  conditions 
(i.e.,  supplies  of  competing  commodities 
including  quantities  in  inventory,  the 
expected  demand  conditions  for  grapes 
in  different  markets,  and  any  pertinent 
documents  which  provide  data  on 
market  conditions),  weather  conditions, 
labor  shortages,  the  size  of  the  crop 
remaining  to  be  marketed,  and  other 
pertinent  factors  in  reaching  a  decision 
on  whether  or  not  to  suspend  packing 
holidays;  (4)  Once  a  vote  is  taken,  any 
documents  utilized  during  the  meeting 
will  be  forwarded  immediately  to  the 
USDA  representative  and  a  summary  of 
the  Committee's  action  and  reasons  for 
recommending  approval  or  disapproval 
will  be  prepared  and  also  forwarded  by 
the  Committee;  and  (5)  The  USDA 
representative  shall  notify  the 
Conunittee  manager  of  approval  or 
disapproval  of  the  request  prior  to 
commencement  of  the  suspended 
packing  holiday  and  the  Committee 
manager  shall  notify  handlers  and 
producers  of  USDA's  decision. 

In  previous  seasons,  the  Committee 
used  informal  safeguards  and 
procedures  when  processing  and 
considering  requests  to  suspend  packing 
holidays.  The  established  safeguards 
and  procedures,  and  USDA  approval, 
are  intended  to  address  the  concerns 
expressed  in  the  administrativ^ction. 


The  Conunittee  vote  was  8  in  favor,  0 
opposed,  and  1  abstained.  The  specific 
safeguards  and  procedures  were  added 
to  §925. 304(e)  of  the  order's 
administrative  ndes  and  regulations  (68 
FR  19708,  April  22.  2003).  These 
revisions  do  not  impact  the  grape 
import  regulation. 

Clarification/Removai  of  Section 
Numbers 

Section  925.52(a)(2)  of  the  grape  order 
provides  authority  to  limit  the  handling 
of  any  grade,  size,  quality,  maturity,  or 
pack  of  grapes  differently  for  different 
varieties,  or  any  combination  of  the 
foregoing  during  any  period  or  periods. 

Prior  to  issuance  of  the  interim  final 
rule,  §  925.304(a)(2)  of  the  grape  order's 
administrative  rules  and  regulations 
provided  that  grapes  of  the  Flame 
Seedless  variety  shall  be  considered 
mature  if  the  juice  contains  not  less  than 
15  percent  soluble  solids  and  the 
soluble  solids  are  equal  to  or  in  excess 
of  20  parts  to  every  part  acid  contained 
in  the  juice  in  accordance  with 
applicable  sampling  and  testing 
procedures  specified  in  sections  1436.3, 
1436.5,  1436.6,  1436.7,  1436.12,  and 
1436.17  of  the  CCR.  These  provisions 
did  not,  but  should  have,  specified  that 
this  variety  of  grapes  also  is  considered 
mature  under  the  grape  marketing  order 
if  the  juice  meets  or  exceeds  16.5 
percent  soluble  solids.  To  correct  this 
oversight,  the  interim  final  rule  added 
language  to  §  925.304(a)(2)  indicating 
that  Flame  Seedless  variety  grapes  shall 
be  considered  mature  if  the  juice  meets 
or  exceeds  16.5  percent  soluble  solids. 

Prior  to  issuance  of  the  interim  final 
rule,  §925. 304(b)(4)  of  the  grape  order's 
rules  and  regulations  required 
containers  of  grapes  to  be  plainly 
marked  with  the  lot  stamp  number 
corresponding  to  the  lot  inspection 
conducted  by  an  authorized  inspector, 
and  specified  that  such  requirement 
shall  not  apply  to  containers  in  the 
center  tier  of  a  3  box  by  3  box  pallet 
configiu-ation,  as  provided  in  §§  1460.30 
and  1359  of  the  CCR.  The  references  to 
§§  1460.30  and  1359  were  incorrectly 
added  to  §925. 304(b)(4)  on  August  23, 
2002  (67  FR  54567).  This  rule  continues 
in  effect  the  removal  of  these  references 
ft-om  §  925.304(b)(4)  and  continues  the 
addition  of  references  to  §§  1436.30  and 
1359  of  the  CCR  to  §  925.304(b)(3),  as 
should  have  been  done  last  August. 

Section  925.304(f)  states  that  certain 
container  and  pack  requirements  cited 
in  the  grape  order  are  specified  in  the 
CCR  and  are  incorporated  by  reference 
and  that  a  notice  of  any  change  in  these 
materials  will  be  published  in  the 
Federal  Register. 


Final  Regulatory  Flexibility  Analysis 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  grapes  who  are  subject  to 
regulation  under  the  order  and  about  50 
producers  of  grapes  in  the  production 
area.  Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CER  121.201) 
as  those  having  aimual  recewts  of  less 
than  $5,000,000  and  small  africultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
Eight  of  the  20  handlers  subject  to 
regulation  have  annual  grape  sales  of 
$5,000,000.  In  addition,  10  of  the  50 
producers  have  annual  sales  of  at  least 
$750,000.  Therefore,  a  majority  of 
handlers  and  producers  are  classified  as 
small  entities. 

This  rule  continues  in  effect  the 
establishment  of  safeguards  and 
procedures  for  suspension  of  packing 
holidays  prescribed  imder  the  California 
grape  order.  The  specification  of 
procedures  and  safeguards  for 
suspending  packing  holidays  are 
expected  to  facilitate  the  Committee's 
discussions  and  decision-making  on 
such  requests  received  from  handlers. 
Additionally,  this  rule  continues  in 
effect  the  clarification  of  existing 
maturity  requirements  for  Flame 
Seedless  variety  grapes  and  the 
correction  of  errors  in  regulatory  text 
regarding  references  to  the  CCR. 

Establishment  of  Safeguards  and 
Procedures  for  Suspension  of  Packing 
Holidays 

Prior  to  issuance  of  the  interim  final 
rule,  §  925.304(e)  of  the  order's  rules 
and  regulations  provided  that  the 
Committee  may  suspend  the  prohibition 
against  packing  or  repacking  grapes  on 
any  Saturday,  or  Sunday,  or  on  the 
Memorial  Day  or  Independence  Day 
holidays  of  each  year,  to  permit  the 
handling  of  grapes  provided  such 
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handling  complies  with  procedures  and 
safeguards  specified  by  the  Committee. 

A  decision  issued  by  an 
Administrative  Law  Judge  on  November 
7,  2002,  invalidated  the  authority  for  the 
Committee  to  suspend  or  modify 
packing  holidays,  because  there  were  no 
safeguards  or  procedures  established  for 
the  Committee  to  follow  when  it  makes 
its  decisions  on  whether  to  suspend 
packing  hoUdays. 

As  a  result,  the  Committee  met  on 
December  12,  2002,  and  recommended 
specifying  the  following  safeguards  and 
procedures,  including  USD  A  approval, 
for  suspension  of  packing  holidays  to 
§  925.304(e)  of  the  order's  rules  and 
regulations  to  the  handling  of  such 
requests:  (1)  All  requests  for  suspension 
of  a  packing  holiday  shall  be  in  writing, 
shall  state  the  reasons  the  suspension  is 
being  requested,  and  shall  be  submitted 
to  the  Conunittee  manager  by  noon  on 
Wednesday  or  at  least  3  days  prior  to 
the  requested  suspension  date;  (2)  upon 
receipt  of  a  wrritten  request,  the 
Conunittee  manager  shall  propptly  give 
reasonable  notice  to  producers  and 
handlers  and  to  USDA  that  an 
assembled  Committee  meeting  will  be 
held  to  discuss  the  request{s).  A  USDA 
representative  shall  attend  via 
speakerphone  or  in  person,  and  all  votes 
of  the  Conunittee  members  on  whether 
or  not  to  approve  the  request  shall  be 
cast  in  person;  (3)  the  Committee 
members  shall  consider  marketing 
conditions  (i.e.,  supplies  of  competing 
commodities  including  quantities  in 
inventory,  the  expected  demand 
conditions  for  grapes  in  different 
markets,  and  any  pertinent  documents 
which  provide  data  on  market 
conditions),  weather  conditions,  labor 
shortages,  the  size  of  the  crop  remaining 
to  be  marketed,  and  other  pertinent 
factors  in  reaching  a  decision  to 
suspend  or  not  suspend  packing 
holidays;  (4)  once  a  vote  is  taken,  any 
documents  utilized  during  the  meeting 
will  be  forwarded  immediately  to  the 
USDA  representative  and  a  summary  of 
the  Committee's  action  and  reasons  for 
recommending  approval  or  disapproval 
will  be  prepared  and  also  forwarded  by 
the  Committee;  and  (5)  the  USDA 
representative  shall  notify  the 
Committee  manager  of  approval  or 
disapproval  of  the  requested  prior  to 
commencement  of  the  suspended 
packing  holiday  and  the  Committee 
manager  shall  notify  handlers  and 
producers  of  USDA's  decision. 

In  previous  seasons,  the  Committee 
used  informal  safeguards  and 
procedures  when  processing  and 
considering  requests  to  suspend  packing 
holidays.  The  established  safeguards 
and  procediu^s.  including  USDA 


approval,  are  intended  to  address  the 
concerns  expressed  in  the 
administrative  action.  The  Conunittee 
discussed  alternatives  to  this  change, 
including  not  making  any  changes,  but 
determined  that  safeguards  and 
procedures  were  needed  to  address  the 
concerns  expressed  in  the 
administrative  action  and  to  facilitate 
the  handling  of  packing  holiday 
suspension  requests.  T^e  Committee 
vote  was  8  in  favor,  0  opposed,  and  1 
abstained.  The- specific  safeguards  and 
procedures  were  added  to  §  925.304(e) 
of  the  order's  administrative  rules  and 
regulations  (68  FR  19708.  April  22, 
2003).  Imported  grapes  vdll  not  be 
affected  by  this  action. 

Clarification/Removal  of  Section 
Numbers 

Section  925.52(a)(2)  of  the  grape  order 
provides  authority  to  limit  the  handling 
of  any  grade,  size,  quality,  maturity,  or 
pack  of  grapes  differently  for  different 
varieties,  or  any  combination  of  the 
foregoing  diuring  any  period  or  periods. 

Previously,  § 925.304(a)(2)  ofthe 
grape  order's  administrative  rules  and 
regulations  provided  that  grapes  ofthe 
Flame  Seedless  variety  shdl  be 
considered  matxne  if  die  juice  contains 
not  less  than  15  percent  soluble  solids 
and  the  soluble  sofids  are  equal  to  or  in 
excess  of  20  parts  to  every  part  acid 
contained  in  the  juice  in  accordance 
with  applicable  sampling  and  testing 
procedures  specified  in  sections  1436.3, 
1436.5,  1436.6, 1436.7. 1436.12.  and 
1436.17  ofthe  Tide  3:  California  Code 
of  Regulations  (CCR).  These  provisions 
did  not.  but  should  have,  specified  that 
this  variety  of  grapes  also  is  considered 
mattne  under  the  grape  marketing  order 
if  the  juice  meets  or  exceeds  16.5 
percent  soluble  solids.  To  correct  this 
oversight,  the  interim  final  rule  added 
language  to  §  925.304(a)(2)  indicating 
that  Flame  Seedless  variety  grapes  shall 
be  considered  mature  if  the  juice  meets 
or  exceeds  16.5  percent  soluble  solids. 
Prior  to  issuance  of  the  interim  final 
rule,  §  925.304(b)(4)  ofthe  grape  order's 
rules  and  regulations  required 
containers  of  grapes  to  be  plainly 
marked  with  the  lot  stamp  number 
corresponding  to  the  lot  inspection 
conducted  by  an  authorized  inspector, 
and  specified  that  such  requirement 
shall  not  apply  to  containers  in  the 
center  tier  of  a  3  box  by  3  box  pallet 
configuration,  as  provided  in  §§  1460.30 
and  1359  of  the  CCR.  The  references  to 
§§  1460.30  and  1359  were  incorrectly 
added  to  §  925.304(b)(4)  on  August  23, 
2002  (67  FR  54567).  This  rule  continues 
in  effect  the  removal  of  these  references 
from  §925. 304(b)(4)  and  continues  die 
addition  of  references  to  §§  1436.30  and 


1359  ofthe  CCR  to  §  925.304(b)(3),  as 
should  have  been  done  last  August. 

Section  925.304(f)  states  that  certain 
container  and  pack  requirements  cited 
in  the  grape  order  are  specified  in  the 
CCR  and  are  incorporated  by  reference 
and  that  a  notice  of  any  change  in  these 
materials  v«ll  be  published  in  the 
Federal  Register. 

This  rule  is  in  the  interest  of  handlers. . 
producers  and  consumers.  These 
revisions  do  not  impact  the  grape 
import  regulation. 

The  information  collection 
requirements  for  the  safeguards  and 
procedures  for  the  suspension  of 
packing  holidays  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  OMB  No. 
0581-0189.  As  with  all  Federal 
marketing  order  prop-ams,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

In  addition,  as  noted  in  the  initial  - 
regulatory  flexibility  analysis,  USDA 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap  or  conflict 
with  this  rule. 

Further,  the  Committee's  meeting  was 
widely  publicized  throughout  the  grape 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  the  Committee's 
deliberations.  The  interim  final  rule  (68 
FR  19708,  April  22,  2003)  stated  Uiat 
this  issue  was  discussed  at  Committee 
meetings  held  on  November  14,  2002. 
and  December  12,  2002.  As  this  issue 
was  not  discussed  at  the  November  14, 
2002.  meeting,  that  date  has  been 
deleted.  Like  all  Committee  meetings, 
the  December  12,  2002,  meeting  was  a 
public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
their  views  on  this  issue. 

An  interim  final  rule  concerning  this  - 
action  was  published  in  the  Federal 
Register  on  April  22,  2003.  Copies  ofthe 
rule  were  mailed  by  the  Committee's 
staff  to  all  Committee  members  and 
grape  handlers.  In  addition,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register  and 
USDA.  That  rule  provided  for  a  60-day 
comment  period,  which  ended  June  23, 
2003.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fiiut,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/ moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
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Committee's  recommendation,  and 
other  information,  it  is  found  that 
'  finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (68  FR  19708,  April  22.  2003) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

last  of  Subjects  in  7  CFR  Part  925 

Grapes,  Marketing  agreements  and 
orders.  Reporting  and  recordkeeping 
requirements. 

PART  925— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CALIFORNIA 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  925  which  was 
published  at  68  FR  19708  on  April  22. 
2003,  is  adopted  as  a  final  rule  without 
change. 

Dated:  July  9,  2003. 

A.J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  03-17798  Filed  7-14-03;  8:45  am] 

BIUJNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  989 

[Docket  No.  FV03-989-4  RR] 

Raisins  Produced  From  Grapes  Grown 
In  California;  Final  Free  and  Reserve 
Percentages  for  2002-03  Crop  Natural 
(Sun-dried)  Seedless  and  Zante 
Currant  Raisins 

'  AGENCY:  Agricultural  Marketing  Service, 
USDA. 
ACTION:  Final  rule. 

SUMI«ARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  that  established  final  volume 
regulation  percentages  for  2002-03  crop 
Natural  (sim-dried)  Seedless  (NS)  and 
Zante  Currant  (ZC)  raisins  covered 
under  the  Federal  marketing  order  for 
California  raisins  (order).  The  order 
regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  locally  administered 
by  the  Raisin  Administrative  Committee 
(Committee).  The  volume  regulation 
percentages  are  53  percent  free  and  47 
percent  reserve  for  NS  raisins,  and  80 
percent  free  and  20  percent  reserve  for 
ZC  raisins.  The  percentages  are 
intended  to  help  stabilize  raisin 
supplies  and  prices,  and  strengthen 
market  conditions. 


EFFECTIVE  DATE:  Effective  August  14. 
2003.  This  rule  applies  to  acquisitions 
of  NS  and  ZC  raisins  bom  the  2002- 
2003  crop  until  the  reserve  raisins  from 
that  crop  are  disposed  of  under  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA.  2202  Monterey  Street, 
suite  102B.  Fresno,  California  93721; 
telephone:  (559)  487-5901.  Fax:  (559) 
487-5906;  or  George  Kelhart.  Technical 
Advisor.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW..  STOP 
0237.  Washington.  DC  20250-0237; 
telephone:  (202)  720-2491.  Fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue.  SW..  STOP  0237.  Washington 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938.  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989). 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  order  provisions  now 
in  effect,  final  fi'ee  and  reserve 
percentages  may  be  established  for 
raisins  acquired  by  handlers  during  the 
crop  year.  This  rule  continues  in  effect 
final  fi^e  and  reserve  percentages  for  NS 
and  ZC  raisins  for  the  2002-03  crop 
year,  which  began  August  1.  2002.  and 
ends  July  31.  2003.  This  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 


obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  in  effect  final 
volume  regulation  percentages  for  2002- 
03  crop  NS  and  ZC  raisins  covered 
under  the  order.  The  percentages  were 
established  through  an  interim  final  rule 
published  on  April  2.  2003  (68  FR 
15926).  The  volume  regulation 
percentages  are  53  percent  free  and  47 
percent  reserve  for  NS  raisins,  and  80 
percent  free  and  20  percent  reserve  for 
ZC  raisins.  Free  tonnage  raisins  may  be 
sold  by  handlers  to  any  market.  Reserve 
raisins  must  be  held  in  a  pool  for  the 
account  of  the  Committee  and  are 
disposed  of  through  various  programs 
authorized  under  the  order.  For 
example,  reserve  raisins  may  be  sold  by 
the  Committee  to  handlers  for  free  use 
or  to  replace  part  of  the  iree  tonnage 
raisins  they  exported;  used  in  diversion 
programs;  carried  over  as  a  hedge 
against  a  short  crop;  or  disposed  of  in 
other  outlets  not  competitive  with  those 
for  free  toimage  raisins,  such  as 
government  purchase,  distilleries,  or 
animal  feed. 

The  volume  regulation  percentages 
are  intended  to  help  stabilize  raisin 
supplies  and  prices,  and  strengthen 
market  conditions.  The  Committee 
imanimously  recommended  ZC  final 
percentages  on  January  29,  2003,  and 
NS  final  percentages  on  February  13. 
2003. 

Computation  of  Trade  Demands 

Section  989.54  of  the  order  prescribes 
procedures  and  time  frames  to  be 
followed  in  establishing  volmne 
regulation.  This  includes  methodology 
used  to  calculate  percentages.  Pursuant 
to  §989. 54(a)  of  the  order,  the 
Committee  met  on  August  14,  2002,  to 
review  shipment  and  inventory  data, 
and  other  matters  relating  to  the 
supplies  of  raisins  of  all  varietal  types. 
The  Committee  computed  a  trade 
demand  for  each  varietal  type  for  which 
a  bee  tonnage  percentage  might  be 
recommended.  Trade  demand  is 
computed  using  a  formula  specified  in 
the  order  and,  for  each  varietal  type,  is 
equal  to  90  percent  of  the  prior  year's 
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shipments  of  free  tonnage  and  reserve 
tonnage  raisins  sold  for  free  use  into  all 
market  outlets,  adjusted  by  subtracting 
the  carryin  on  August  1  of  the  current 
crop  year,  and  adding  the  desirable 
carryout  at  the  end  of  that  crop  year.  As 
specified  in  §  989.154(a),  the  desirable 
carryout  for  NS  raisins  shall  equal  the 
total  shipments  of  free  tonnage  during 
August  and  September  for  each  of  the 


past  5  crop  years,  converted  to  a  natural 
condition  basis,  dropping  the  high  and 
low  figures,  and  dividing  the  remaining 
simi  by  three,  or  60,000  natural 
condition  tons,  whichever  is  higher.  For 
all  other  varietal  types,  including  ZC 
raisins,  the  desirable  carryout  shall 
equal  the  total  shipments  of  fi-ee  tonnage 
during  August,  September  and  one-half 
of  October  for  each  of  the  past  5  crop 

Computed  Trade  Demands 

[Natural  condition  tons) 


years,  converted  to  a  natural  condition 
basis,  dropping  the  high  and  low 
figures,  and  dividing  the  remaining  sum 
by  three.  In  accordance  with  these 
provisions,  the  Committee  computed 
and  announced  2002-03  trade  demands 
for  NS  and  ZC  raisins  at  196,185  tons 
and  2,166  tons,  respectively,  as  shown 
below. 


Prior  year's  shipments 

Multiplied  t>y  90  percent  

Equals  adjusted  base  

Minus  carryin  inventory 

Plus  desirable  carryout 

Equals  computed  trade  demand 


NS  Raisins 


298,133 

0.90 

268,320 

132,135 

60.000 

196,185 


ZC  Raisins 


3,441 

0.90 

3.097 

1,910 

978 

2,166 


Computation  of  Preliminary  Volume 
Regulation  Percentages 

Section  989.54(b)  of  the  order  requires 
that  the  Committee  annoimce,  on  or 
before  October  5,  preliminary  crop 
estimates  and  determine  whether 
volume  regulation  is  warranted  for  the 
varietal  types  for  which  it  computed  a 
trade  demand.  That  section  allows  the 
Committee  to  extend  the  October  5  date 
up  to  5  business  days  if  warranted  by  a 
late  crop. 

Due  to  a  late  2002  crop,  the 
Committee  met  on  October  8,  2002,  and 
announced  a  preliminary  crop  estimate 
for  NS  raisins  of  407,996  tons,  which  is 
almost  18  percent  higher  than  the  10- 
year  average  of  346,770  tons.  NS  raisins 
are  the  major  varietal  type  of  California 
raisin.  Adding  the  carryin  inventory  of 
132,135  tons,  plus  18,000  tons  of  reserve 
raisins  expected  to  be  released  to 
handlers  diis  season  for  free  use  in  an 
export  program,  plus  the  407,996-ton 
crop  estimate  resulted  in  a  total 
;  available  supply  of  558,131  tons,  which 
was  significantly  higher  (almost  285 
percOTt)  Uian  the  196,185-ton  trade 
demand.  Thus,  the  Committee 
determined  that  volume  regulation  for 
NS  raisins  was  warranted.  The 
Committee  announced  preliminary  bee 
and  reserve  percentages  for  NS  raisins, 
which  released  65  percent  of  the 
computed  trade  demand  since  the  field 
price  (price  paid  by  handlers  to 
producers  for  their  free  tonnage  raisins) 
had  not  been  established.  The 
preliminary  percentages  were  31 
percent  free  and  69  percent  reserve. 

Also  at  its  October  8,  2002,  meeting, 
the  Committee  annoimced  a  preliminary 
crop  estimate  for  ZC  raisins  at  4,544 
tons,  which  is  comparable  to  the  10-year 


average  of  4,494  tons.  Combining  the 
carry-in  inventory  of  1,910  tons  with  the 
4,544-ton  crop  estimate  resulted  in  a 
total  available  supply  of  6,454  tons. 
With  the  estimated  supply  significantly 
higher  (almost  three  times)  than  the 
2,166-ton  trade  demand,  the  Committee 
determined  that  volimie  regulation  for 
ZC  raisins  was  warranted.  The 
Committee  announced  preliminary 
percentages  for  ZC  raisins,  which 
released  65  percent  of  the  computed 
trade  demand  since  field  price  had  not 
been  established.  The  preUminary 
percentages  were  31  percent  free  and  69 
percent  reserve. 

Field  prices  for  both  NS  and  ZC 
raisins  were  established  on  January  10, 
2003,  and  preliminary  percentages  were 
revised  on  January  13,  2003,  to  41 
percent  free  and  59  percent  reserve  for 
NS  and  ZC  raisins  to  release  85  percent 
of  their  trade  demands. 

In  addition,  preliminary  percentages 
were  announced  for  Other  Seedless, 
Dipped  Seedless,  and  Oleate  and 
Related  Seedless.  It  was  ultimately 
determined  that  volume  regulation  was 
only  warranted  for  NS  and  ZC  raisins. 
As  in  past  seasons,  the  Committee 
submitted  its  marketing  policy  to  USDA 
for  review. 

Modification  To  Marketing  Policy 
Regarding  ZC  Raisins 

Pursuant  to  §  989.54(f)  of  the  order, 
the  Committee  met  on  January  29,  2003, 
and  revised  its  marketing  policy 
regarding  ZC  raisins  due  to  a  major 
change  in  economic  conditions.  The 
Committee  recommended,  and  USDA 
subsequently  approved,  an  increase  in 
the  ZC  trade  demand  from  2,166  to 
3,302  tons.  The  Committee's  rationale 


for  this  action  was  to  take  advantage  of 
increased  demand  created  by  a  short 
Greek  crop.  Greece's  crop  has  been 
reduced  due  to  adverse  weather 
conditions,  and  the  Committee  hopes  to 
be  able  to  sell  more  CaUfomia  ZC  raisins 
in  world  markets. 

Computation  of  Final  Volume 
Regulation  Percentages 

Piu^uant  to  §  989.54(c),  at  its  January 
29,  2003,  meeting,  the  Committee 
announced  interim  percentages  for  NS 
and  ZC  raisins  to  release  sli^tly  less 
than  their  full  trade  demands.  Based  on 
a  revised  NS  crop  estimate  of  373,138 
tons  (down  from  the  October  estimate  of 
407,996  tons),  interim  percentages  for 
NS  raisins  were  aimounced  at  52.75 
percent  free  and  47.25  percent  reserve. 
Based  on  a  revised  ZC  crop  estimate  of 
4,128  tons  (down  from  the  October 
estimate  of  4,544  tons),  interim 
percentages  for  ZC  raisins  were 
announced  at  79.75  percent  ftw  and 
20.25  percent  reserve. 

Pursuant  to  §  989.54(d),  the 
Committee  also  recommended  final 
percentages  to  release  the  full  trade 
demands  for  NS  and  ZC  raisins.  Final 
percentages  were  recommended  for  ZC 
raisins  at  the  Committee's  January 
meeting  at  80  percent  bee  and  20 
percent  reserve.  Final  percentages  for 
NS  raisins  were  recommended  by  the 
Committee  at  a  meeting  on  February  13, 
2003,  at  53  percent  fi^e  and  47  percent 
reserve,  based  on  a  revised  crop 
estimate  of  373,680  tons  (slightly  up 
from  the  January  estimate  of  373,138 
tons).  The  Committee's  calculations  to 
arrive  at  final  percentages  for  NS  and  ZS 
raisins  are  shown  in  the  table  below: 
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Final  Volume  Regulation  Percentages 

[Natural  condition  tons] 


Trade  demand  

Divided  by  crop  estimate  

Equals  free  percentage  

100  minus  free  percentage  equals  reserve  percentage 


NS  Raisins 


196,185 

'  373.680 

53 

47 


ZC  Raisins 


3,302 

24.128 

.80 

20 


^  The  crop  estimate  for  NS  raisins  is  underestimated,  as  acquisitions  ttirough  the  week  ending  April  26,  2003,  were  385  575  tons 
2  The  crop  estimate  for  ZC  raisins  is  underestimated,  as  acquisitions  through  the  week  ending  April  26,  2003,  were  4,356  tons. 


In  addition,  USDA's  "Guidelines  for 
Fruit.  Vegetable,  and  Specialty  Crop 
Marketing  Orders"  (Guidelines)  specify 
that  110  percent  of  recent  years'  sales 
should  be  made  available  to  primary 
markets  each  season  for  marketing 
orders  utilizing  reserve  pool  authority. 
This  goal  was  met  for  NS  and  ZS  raisins 
by  the  establishment  of  final 
percentages,  which  released  100  percent 
of  the  trade  demands  and  the  offer  of 
additional  reserve  raisins  for  sale  to 
handlers  under  the  "10  plus  10  offers." 
As  specified  in  §  989.54(g),  the  10  plus 
10  offers  are  two  offers  of  reserve  pool 
raisins,  which  are  made  available  to 
handlers  during  each  season.  For  each 
such  offer,  a  quantity  of  reserve  raisins 
equal  to  10  percent  of  the  prior  year's 
shipments  is  made  available  for  free  use. 
Handlers  may  sell  their  10  plus  10 
raisins  to  any  market. 

For  NS  raisins,  the  first  "10  plus  10 
offer"  was  made  in  February  2003,  and 
the  second  offer  was  made  in  May  2003. 
A  total  of  59,626  tons  was  made 
available  to  raisin  handlers  through 
these  offers,  and  56,796  tons  were 
purchased.  Adding  the  total  figure  of 
56,796  tons  Uf  10  plus  10  raisins  to  the 
385,575  tons  of  free  toimage  raisins 
acquired  by  handlers  from  producers 
through  the  week  ending  April  26,  2003, 
plus  132,135  tons  of  2002-03  carryin 
inventory,  plus  18,000  tons  of  reserve 
raisins  released  during  the  season 
through  an  export  program,  equates  to 
592,506  tons  of  natural  condition 
raisins,  or  556,108  tons  of  packed 
raisins,  that  are  available  to  handlers  for 
free  use  or  primary  markets.  This  is 
almost  200  percent  of  the  quantity  of  NS 
raisins  shipped  during  the  2001-02  crop 
year  (298,133  natural  condition  tons  or 
279.819  packed  tons). 

For  ZC  raisins,  both  "10  plus  10 
offers"  were  held  simultaneously  in 
February  2003.  A  total  of  688  tons  was 
made  available  to  handlers,  and  all  of 
the  raisins  were  purchased.  Adding  the 
688  tons  of  10  plus  10  raisins  to  the 
4.356  tons  of  free  tonnage  raisins 
acquired  by  handlers  from  producers 
through  the  week  ending  April  26.  2003. 
plus  1.910  tons  of  2002-03  carryin 
inventory  equates  to  6,954  tons  of 


natural  condition  raisins,  or  6,147  tons 
of  packed  raisins,  available  to  handlers 
for  free  use  or  primary  markets.  This  is 
over  200  percent  of  the  quantity  of  ZC 
raisins  shipped  diuing  the  2001-02  crop 
year  (3,441  tons  natural  condition  tons 
or  3.043  packed  tons). 

In  addition  to  the  10  plus  10  offers, 
§  989.67(j)  of  the  order  provides 
authority  for  sales  of  reserve  raisins  to 
handlers  under  certain  conditions  such 
as  a  national  emergency,  crop  failure, 
change  in  economic  or  marketing 
conditions,  or  if  free  tonnage  shipments 
in  the  ciurent  crop  year  exceed 
shipments  of  a  comparable  period  of  the 
prior  crop  year.  Such  reserve  raisins 
may  be  sold  by  handlers  to  any  market. 
When  implemented,  the  additional 
offers  of  reserve  raisins  make  even  more 
raisins  available  to  primary  markets, 
which  is  consistent  with  USDA's 
Guidelines. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly.  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4.500  raisin  producers  in 
the  regulated  area.  Small  agricultiu'al 
service  firms  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $5,000,000.  and  small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
$750,000.  Thirteen  of  the  20  handlers 


subject  to  regulation  have  annual  sales 
estimated  to  be  at  least  $5,000,000,  and 
the  remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

Since  1949,  the  California  raisin 
industry  has  operated  under  a  Federal 
marketing  order.  The  order  contains 
authority  to,  among  other  things,  limit 
the  portion  of  a  given  year's  crop  that 
can  be  marketed  freely  in  any  outlet  by 
raisin  handlers.  This  volume  control 
mechanism  is  used  to  stabilize  supplies 
and  prices  and  strengthen  market 
conditions. 

Pursuant  to  §  989. 54(d)  of  the  order,     ' 
this  rule  continues  in  effect  final 
volume  regulation  percentages  for  2002- 
03  crop  NS  and  ZC  raisins.  The  volume 
regulation  percentages  are  53  percent 
ft«e  and  47  percent  reserve  for  NS 
raisins,  and  80  percent  free  and  20 
percent  reserve  for  ZC  raisins.  Free 
tonnage  raisins  may  be  sold  by  handlers 
to  any  market.  Reserve  raisins  must  be 
held  in  a  pool  for  the  account  of  the 
Conunittee  and  are  disposed  of  through 
certain  programs  authorized  under  the 
order. 

Volume  regulation  is  warranted  this 
season  for  NS  raisins  because 
acquisitions  of  385,575  tons  through  the 
week  ending  April  26,  2003,  combined 
with  the  carryin  inventory  of  132,135 
tons,  plus  19,700  tons  of  reserve  raisins 
released  for  free  use  through  an  export 
program,  results  in  a  total  available 
supply  of  537,410  tons,  which  is  about 
274  percent  higher  than  the  196,185-ton 
trade  demand.  Volume  regulation  is     .    , 
warranted  for  ZC  raisins  this  season 
because  acquisitions  of  4,356  tons 
through  the  week  ending  April  26,  2003. 
combined  with  the  carryin  inventory  of 
1,910  tons  results  in  a  total  available 
supply  of  6,266  tons,  which  is  almost 
twice  the  3,302-ton  trade  demand. 

Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
volume  regulation  procedures.  These 
procedures  have  helped  the  industry 
address  its  marketing  problems  by 
keeping  supplies  in  balance  with 
domestic  and  export  market  needs,  and 
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strengthening  market  conditions.  The 
current  volume  regiilation  procedures 
fully  supply  the  domestic  and  export 
markets,  provide  for  market  expansion, 
and  help  reduce  the  burden  of 
oversupplies  in  the  domestic  market. 

Raisin  grapes  are  a  perennial  crop,  so 
production  in  any  year  is  dependent 
upon  plantings  made  in  earlier  years. 
The  sun-drying  method  of  producing 
raisins  involves  considerable  risk 
because  of  variable  weather  patterns. 

Even  though  the  product  and  the 
industry  are  viewed  as  mature,  the 
industry  has  experienced  considerable 
change  over  the  last  several  decades. 
Before  the  1975-76  crop  year,  more  than 
50  percent  of  the  raisins  were  packed 
and  sold  directly  to  consumers.  Now, 
over  60  percent  of  raisins  are  sold  in 
bulk.  This  means  that  raisins  are  now 
sold  to  consumers  mostly  as  an 
ingredient  in  another  product  such  as 
cereal  and  baked  goods.  In  addition,  for 
a  few  years  in  the  early  1970's,  over  50 
percent  of  the  raisin  grapes  were  sold  to 
the  wine  market  for  crushing.  Since 


then,  the  percent  of  raisin-variety  grapes 
sold  to  the  wine  industry  has  decreased. 
In  addition,  the  price  wineries  have 
offered  for  raisin  grapes  has  dropped  to 
$65  per  ton. 

California's  grapes  are  classified  into 
three  groups— table  grapes,  wine  grapes, 
and  raisin-variety  grapes.  Raisin-variety 
grapes  are  the  most  versatile  of  the  three 
types.  They  can  be  marketed  as  fresh 
grapes,  crushed  for  juice  in  the 
production  of  wine  or  juice  concentrate, 
or  dried  into  raisins.  Aimual 
fluctuations  in  the  fresh  grape,  wine, 
and  concentrate  markets,  as  well  as 
weather-related  factors,  cause 
fluctuations  in  raisin  supply.  This  type 
of  situation  introduces  a  certain  amount 
of  variability  into  the  raisin  market. 
Although  the  size  of  the  crop  for  raisin- 
variety  grapes  may  be  knovra,  the 
amount  dried  for  raisins  depends  on  the 
demand  for  crushing.  This  makes  the 
marketing  of  raisins  a  more  difficult 
task.  These  supply  fluctuations  can 
result  in  producer  price  instability  and 
disorderly  market  conditions. 

Natural  Seedless  Producer  Prices 


Volume  regulation  is  helpful  to  the 
raisin  industry  because  it  lessens  the     " 
impact  of  such  fluctuations  and 
contributes  to  orderly  marketing.  For 
example,  producer  prices  for  NS  raisins 
remained  fairly  steady  between  the 
1992-93  through  the  1997-98  seasons, 
although  production  varied.  As  shown 
in  the  table  below,  during  those  years, 
production  varied  from  a  low  of  272,063 
tons  in  1996-97  to  a  high  of  387,007 
tons  in  1993-94,  or  about  114,944  tons. 
According  to  Committee  data,  the  total 
producer  return  per  ton  diu-ing  those 
years,  which  includes  proceeds  from 
both  free  tonnage  plus  reserve  pool 
raisins,  has  varied  from  a  low  of  $901 
in  1992-93  to  a  high  of  $1,049  in  1996- 
97,  or  $148.  Total  producer  prices  for 
the  1998-99  and  1999-2000  seasons 
increased  significantly  due  to  back-to- 
back  short  crops  during  those  years. 
Producer  prices  dropped  dramatically 
for  the  last  two  seasons  due  to  record- 
size  production  and  large  carry-in 
inventories. 


Crop  year 


2001-02 

2000-Ot  

1999-2000  

1998-99  

1997-98  

1996-97  

1995-96  

1994-95  

1993-94  

1992-93  ''ZZZ 

'  Retum-to-date,  reserve  pool  still  open. 
2  No  volume  regulation. 


Deliveries 
(natural  condi- 
tion tons) 


377,328 
432,616 
299,910 
240,469 
382,448 
272,063 
325,91 1 
378,427 
387,007 
371,516 


Producer 

prices 
(per  ton) 


'$663.95 
570.82 

1,211.25 

2  1,290.00 

946.52 

1,049.20 

1,007.19 
928.27 
904.60 
901.41 


There  are  essentiedly  two  broad 
markets  for  raisins — domestic  and 
export.  In  recent  years,  both  export  and 
domestic  shipments  have  been 
decreasing.  Domestic  shipments 
decreased  from  a  high  of  204,805 
packed  tons  during  the  1990-91  crop 
year  to  a  low  of  156.325  packed  tons  in 
1999-2000.  In  addition,  exports 
decreased  from  114,576  packed  tons  in 
1991-92  to  a  low  of  91,600  packed  tons 
in  the  1999-2000  crop  year. 

In  addition,  the  per  capita 
consumption  of  raisins  has  declined 
from  2.07  pounds  in  1988  to  1.46 
pounds  in  2001.  This  decrease  is 
consistent  with  the  decrease  in  the  per 
capita  consiunption  of  dried  fruits  in 
general,  which  is  due  to  the  increasing 
availability  of  most  types  of  fresh  fruit 
throughout  the  year. 


While  the  overall  demand  for  raisins 
has  been  decreasing  (as  reflected  in  the 
decline  in  commercial  shipments  and 
per  capita  consumption),  production 
has  been  increasing.  Deliveries  of  NS 
dried  raisins  from  producers  to  handlers 
reached  an  all-time  high  of  432,616  tons 
in  the  2000-01  crop  year.  This  large 
crop  was  preceded  by  two  short  crop 
years;  deliveries  were  240,469  tons  in 
1998-99  and  299,910  tons  in  1999- 
2000.  Deliveries  for  the  2000-01  crop 
year  soared  to  a  record  level  because  of 
increased  bearing  acreage,  increased 
yields,  and  growers  drying  more  grapes 
for  raisins.  Deliveries  for  the  2001-02 
crop  year  were  at  377,328  tons,  and 
deliveries  through  April  26,  2003.  for 
the  current  year  were  at  385.575  tons. 
Three  crop  years  of  high  production  and 
a  large  2002-03  carryin  inventory  has 


contributed  to  the  industry's 
burdensome  supply  of  raisins. 

This  type  of  surplus  situation  leads  to 
serious  marketing  problems.  Handlers 
compete  against  each  other  in  an 
attempt  to  sell  more  raisins  to  reduce 
inventories  and  to  market  their  crop. 
This  situation  puts  downward  pressure 
on  growers'  prices  and  incomes. 

The  order  permits  the  industry  to 
exercise  supply  control  provisions, 
which  allow  for  the  establishment  of 
free  and  reserve  percentages,  and 
establishment  of  a  reserve  pool.  One  of 
the  primary  purposes  of  establishing 
free  and  reserve  percentages  is  to 
equilibrate  supply  and  demand.  If  raisin 
markets  are  over-supplied  with  product, 
producer  prices  will  decline. 

Raisins  are  generally  marketed  at 
relatively  lower  price  levels  in  the  more 
elastic  export  market  than  in  the  more 
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inelastic  domestic  market.  This  results 
in  a  larger  volume  of  raisins  being 
marketed  and  enhances  producer 
returns.  In  addition,  this  system  allows 
the  U.S.  raisin  industry  to  be  more 
competitive  in  export  markets. 

To  assess  the  impact  that  wrflume 
confrol  has  on  the  prices  profkj^ers 
receive  for  their  product,  an 
econometric  model  has  been 
constructed.  The  model  developed  is  for 
the  purpose  of  estimating  nominal 
prices  under  a  number  of  scenarios 
using  the  volume  control  authority 
under  the  Federal  marketing  order.  The 
price  producers  receive  for  the  harvest  • 
and  delivery  of  their  crop  is  largely 
determined  by  the  level  of  production 
and  the  volume  of  carryin  inventories. 
The  Federal  marketing  order  permits  the 
industry  to  exercise  supply  control 
provisions,  which  allow  for  the 
establishment  of  reserve  and  free 
percentages  for  primary  markets,  and  a 
reserve  pool.  The  establishment  of 
reserve  percentages  impacts  the 


production  that  is  marketed  in  the 
primary  markets. 

The  reserve  percentage  limits  what 
handlers  can  market  as  free  tonnage. 
Assuming  the  53  percent  reserve  limits 
the  total  free  tonnage  to  204,355  natural 
condition  tons  {.53  x  385,575  tons 
delivered  through  April  26,  2003)  and 
carryin  is  132,135  natural  condition 
tons,  and  piut:hases  from  reserve  total 
79,326  natural  condition  tons  (which 
includes  anticipated  reserve  raisins 
released  through  the  export  program 
and  other  piuchases),  then  the  total  free 
supply  is  estimated  at  415,816  natural 
condition  tons.  The  econometric  model 
estimates  prices  to  be  $142  per  ton 
higher  than  under  an  unregulated 
scenario.  This  price  increase  is 
beneficial  to  all  producers  regardless  of 
size  and  enhances  producers'  total 
revenues  in  comparison  to  no  volume 
control.  Establishing  a  reserve  allows 
the  industry  to  help  stabilize  supplies  in 
both  domestic  and  export  markets, 
while  improving  retimis  to  producers. 


Regarding  ZC  raisins,  ZC  raisin 
production  is  much  smaller  than  NS 
raisin  production.  Volume  regulation 
has  been  implemented  for  ZC  raisins 
during  the  1994-95,  1995-96, 1997-98, 
1998-99,  1999-2000,  and  2000-01 
seasons.  Various  programs  to  utilize 
reserve  pool  ZC  raisins  were 
implemented  during  those  years.  As 
shown  in  the  table  below,  although 
production  varied  during  those  years, 
volume  regulation  helped  to  reduce 
inventories,  and  helped  to  strengthen 
total  producer  prices  (free  tonnage  plus 
reserve  ZC  raisins)  from  $412.56  per  ton 
in  1994-95  to  a  high  of  $1,034.03  per 
ton  in  1998-99.  The  Committee  is 
implementing  an  export  program  for  ZC 
raisins,  in  addition  to  NS  raisins. 
Through  this  program,  the  Committee 
plans  to  continue  to  manage  its  ZC 
supply,  build  and  maintain  export 
markets,  and  ultimately  improve 
producer  retiuns.  Volume  regulation 
helps  the  industry  not  only  to  manage 
oversupplies  of  raisins,  but  also 
maintain  market  stability. 


ZC  Inventories  and  Producer  Prices  During  Years  of  Volume  Regulation 

[Natural  condition  tons] 


Crop  year 


2001-02  

2000-01  

1999-2000  

1998-99 

1997-98  

1996-97  „ 

1995-96 

1994-95  

^  and  -  No  volume  regulation. 


Deliveries 


4,213 
4.848 
3.683 
3,880 
4,826 
4,491 
3,294 
5,377 


Inventory 


Desirable 


1,227 
1,227 
573 
694 
788 
987 
782 
837 


Physical 


1,395 
1,109 
1,906 
1,188 
1.679 
549 
2,890 
4,364 


Producer 

prices 

(per  ton) ' 


1  $1,000.00 
851.55 
669.14 
1,034.03 
710.08 
2  1.150.00 
711.32 
412.56 


Free  and  reserve  percentages  are 
established  by  varietal  type,  and  usually 
in  years  when  the  supply  exceeds  the 
trade  demand  by  a  large  enough  margin 
that  the  Committee  believes  volume 
regulation  is  necessary  to  maintain 
market  stability.  Accordingly,  in 
assessing  whether  to  apply  volume 
regulation  or,  as  an  alternative,  not  to 
apply  such  regulation,  it  has  been 
determined  that  volume  regulation  is 
warranted  this  season  for  only  two  of 
the  ten  raisin  varietal  types  defined 
under  the  order. 

The  free  and  reserve  percentages 
established  by  this  rule  release  the  full 
trade  demands  and  apply  uniformly  to 
all  handlers  in  the  industry,  regardless 
of  size.  For  NS  raisins,  with  the 
exception  of  the  1998-99  crop  year, 
small  and  large  raisin  producers  and 
handlers  have  been  operating  imder 
volume  regulation  percentages  every 


year  since  1983-84.  There  are  no  known 
additional  costs  incurred  by  small 
handlers  that  are  not  inciured  by  large 
handlers.  While  the  level  of  benefits  of 
this  rulemaking  are  difficult  to  quantify, 
the  stabilizing  effects  of  the  volume 
regulations  impact  small  and  large 
handlers  positively  by  helping  them 
maintain  and  expand  markets  even 
though  raisin  supplies  fluctuate  widely 
from  season  to  season.  Likewise,  price 
stability  positively  impacts  small  and 
large  producers  by  allowing  them  to 
better  anticipate  the  revenues  their 
raisins  will  generate. 

There  are  some  reporting, 
recordkeeping  and  other  compliance 
requirements  under  the  order.  The 
reporting  and  recordkeeping  burdens 
are  necessary  for  compliance  purposes 
and  for  developing  statistical  data  for 
maintenance  of  the  program.  The 
requirements  are  the  same  as  those 


applied  in  past  seasons.  Thus,  this 
action  imposes  no  additional  reporting 
or  recordkeeping  burdens  on  either 
small  or  large  handlers.  The  forms 
require  information  which  is  readily 
available  from  handler  records  and 
which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  The  information 
collection  and  recordkeeping 
requirements  have  been  previously 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  Control 
No.  0581-0178.  As  with  other  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  studied  to  reduce 
or  eliminate  duplicate  information 
collection  burdens  by  industry  and 
public  sector  agencies.  In  addition, 
USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 
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Further,  Committee  and 
subcommittee  meetings  are  widely 
publicized  in  advance  and  are  held  in 
a  location  central  to  the  production  area. 
The  meetings  are  open  to  all  industry 
members,  including  small  business 
entities,  and  other  interested  persons 
who  are  encouraged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  under  discussion. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  April  2.  2003  (68  FR  15926). 
Ckjpies  of  the  rule  were  mailed  to  all 
Committee  members  and  alternates,  the 
Raisin  Bargaining  Association,  handlers, 
and  dehydrators.  In  addition,  the  rule 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federal  Register  and 
USDA.  That  rule  provided  for  a  60-day 
comment  period  that  ended  on  June  2, 
2003.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
comphance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  foimd 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Ad. 

List  of  Subjects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements. 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORNIA 

■  Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  68  FR  15926  on  April  2, 
2003,  is  adopted  as  a  final  rule  without 
change. 

Dated:  July  9,  2003. 

A.J.  Yates, 

Adniinistrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-17799  Filed  7-14-03;  8:45  am) 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15454;  Airspace 
Docket  No.  03-ACE-52] 

Modification  of  Class  E  Airspace; 
Wichita  Mid-Continent  Airport,  KS 

agency:  Federal  Aviation 
Administration  (FAA),  IX)T. 
ACTION:  Direct  final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  to  Title  14 
Code  of  Federal  Regulations,  part  71  (14 
CFR  part  71)  modifies  the  Wichita  Mid- 
Continent  Airport,  KS  Class  E  airspace 
area.  The  FAA  has  developed  an  Area 
Navigation  (RNAV)  Global  Positioning 
System  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  and  an 
amended  VHF  Cmni-directional  Range 
(VOR)  SLAP  to  serve  Cessna  Aircraft 
Field,  Wichita,  KS.  The  Wichita  Mid- 
Continent  Airport,  KS  Class  E  airspace 
area  encompasses  that  Class  E  airspace 
designed  to  protect  aircraft  executing 
SIAPs  into  Cessna  Aircraft  Field.  This 
action  modifies  the  Wichita  Mid- 
Continent  Airport.  KS  Class  E  airspace 
area  to  the  appropriate  dimensions  for 
protecting  aircraft  executing  these 
newly  developed  instrument  approach 
procediues.  An  examination  of 
controlled  airspace  for  Wichita  Mid- 
Continent  Airport,  KS  has  revealed 
several  discrepancies  in  the  Wichita 
Mid-Continent  Airport,  KS  Class  E 
airspace  area.  This  action  corrects  the 
discrepancies  by  modifying  the  airspace 
area  and  its  legal  description. 
EFFECTIVE  DATE:  This  direct  final  rule  is 
effective  on  0901  UTC,  October  30, 
2003.  Comments  for  inclusion  in  the 
rules  Docket  must  be  received  on  or 
before  August  20,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15454/ 
Airspace  Docket  No.  03-ACE-52,  at  the 
begiiming  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Qty,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  developed  RNAV  (GPS)— D 
ORIGINAL  SL\P  and  VOR— C 
AMENDMENT  1  SlAP  to  serve  Cessna 
Aircraft  Field,  Wichita,  KS.  The  Wichita 
Mid-Continent  Airport,  KS  Class  E 
airspace  area  encompasses  that  Class  E 
airspace  designed  to  protect  aircraft 
executing  SIAPs  into  Cessna  Aircraft 
Field.  This  action  modifies  the  Wichita 
Mid-Continent  Airport,  KS  Class  E 
airspace  area  to  the  appropriate 
dimension  for  protecting  aircraft 
executing  these  newly  developed/ 
amended  instrument  approach 
procedures.  As  a  result,  Cessna  Aircraft 
Field  airport  reference  is  no  longer 
required  in  the  Wichita  Mid-Continent 
Airport,  KS  Class  E  airspace  legal 
description.  An  examination  of 
controlled  airspace  for  Wichita  Mid- 
Continent  Airport,  KS  Class  E  airspace 
area.  The  locations  of  Wichita  Mid- 
Continent  Localizer  Runway  IL, 
Wichita  McConnell  Air  Force  Base 
(AFB)  Localizer  Runway  IL  and  AUBRA 
Waypoint,  all  of  which  are  used  in  the 
legal  description  of  this  airspace  area, 
have  been  redefined.  Portions  of  the 
airspace  area  description  in  the  vicinity 
of  McConnell  AFB  were  omitted  in  the 
previous  publication.  This  action 
corrects  the  discrepancies  by  modifying 
the  airspace  area  and  its  legal 
description.  This  amendment  to  24  CFR 
71  modifies  the  Class  E  airspace  area 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  at  Wichita  Mid- 
Continent  Airport,  KS.  It  also  brings  the 
legal  descriptions  of  this  airspace  area 
into  compliance  with  FAA  Order 
7400.2E,  Procedures  for  handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  area  extending 
upward  bom  700  feet  or  more  above  the 
siu-face  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regxUation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
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controversial  and  have  not  resulted  in 
adverse  conunents  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  conunents  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

'  Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15454/ Airspace 
Docket  No.  03-ACE-52."  The  postcard 
will  be  date/time  stamped  and  retiumed 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  this  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  Department  of 
transportation  (DOT)  Regulatory 
Policies  and  Procediu-es  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  Cm  part  71 
as  follows:  ^ 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  U.S.C.  106(g).  40103.  40113, 
40120;  E.O.  10854.  24  FR  9565,  3CFR  1959- 
1963  Comp.,  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  20,  2002,  and  effective 
September  16, 1002.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  KS  E5    Wichita  Mid-Continent  Airport, 
KS. 

Wichita  Mid-Continent  Airport,  KS, 

(Lat.  37°39'00''  N..  long.  97°25'59"  W.) 
Wichita  Mid-Continent  Localizer  Runway  IL, 

(Lat.  37°39'51''  N.,  long.  97°25'57''  W.) 
Wichita  McConnell  Air  Force  Base.  KS, 

(Lat.  37°37'33''N.,  long.  97°16'03'' W.) 
Wichita  McConnell  Air  Force  Base  Localizer 

Runway  IL, 

(Lat.  37°38'32''N..  Long.  97°15'50"  W.) 
Wichita  Colonel  James  Jabara  Airport,  KS, 

(Lat.  37°44'5r.,  long.  97°13'16''  W.) 
Augusta  Municipal  Airport,  KS, 

(Lat.  37°40'18"  long.  97°04'40'' W.) 
AUBRA  Wavpoint, 

(Lat.  37°55'14''N..  long.  gzm'lS' W.) 

The  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.2-mile 
radius  of  Wichita  Mid-Continent  Airport  and 
within  4  miles  west  east  of  the  Mid- 
Continent  Airport  ILS  localizer  course  to 
runway  IL  extending  from  the  airport  to  13 
miles  south  of  the  airport  and  to  7.4  miles 
north  of  the  airport  and  within  a  7.0  mile 
radius  of  the  McCormell  Air  force  Base  (AFB) 
and  within  1.8  miles  each  side  of  the 
McConnell  AFB  ILS  runway  IL  localizer 


course  extending  from  the  AFB  to  11.2  miles 
south  of  the  AFB  and  within  a  6.4-mile 
radius  of  the  Augusta  Municipal  Airport  and 
within  a  6.5  mile  radius  of  the  Colonel  James 
Jabrar  Airport  and  within  1.8  miles  each  side 
of  a  lone  extending  from  the  Colonel  James 
Jabara  Airport  to  the  AUGRA  Waypoint 
extending  from  the  6.5-mile  radius  to  7  miles 
north  of  the  airport. 


Issued  in  Kansas  City,  MO,  on  June  30, 
2003. 

Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Davison,  Central  Region. 
[FR  Doc.  03-17766  Filed  7-14-03;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15455;  Airspace 
Docket  No.  03-ACE-53] 

Modification  of  Class  E  Airspace; 
Sioux  Center,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUIMMARY:  This  action  modifies  Class  E 
airspace  at  Sioux  Center,  LA.  An 
examination  of  controlled  airspace  for 
Sioux  Center,  LA  revealed  discrepancies 
in  the  Sioux  Center  Mimicipal  Airport 
airport  reference  point  used  in  the  legal 
description  for  the  Sioux  Center,  LA 
Class  E  airspace  area.  This  action 
corrects  the  discrepancies  by  modifying 
the  Sioux  Center,  LA  Class  E  airspace 
area.  It  also  incorporates  the  revised 
Sioux  Center  Municipal  Airport  airport 
reference  point  in  the  Class  E  airspace 
legal  description. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  October  30,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  21,2003. 

ADDRESSES:  Send  comments  on  its 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15455/ 
Airspace  Docket  No.  03-ACE-53,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms/dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
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holidays.  The  Docket  Office  (telephone 
l-aoa-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division. 
Airspace  Branch.  ACE-520C.  DOT 
Municipal  Headquarters  Building. 
Federal  Aviation  Administration.  901 
Locust,  Kansas  City.  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Sioux  Center.  LA.  An 
examination  of  controlled  airspace  for 
Sioux  Center.  LA  revealed  discrepancies 
in  the  Sioux  Center  Mimicipal  Airport 
airport  reference  point,  computation  of 
required  controlled  airspace  and 
appropriate  application  of  magnetic 
variation.  This  amendment  incorporates 
the  revised  Sioux  Center  Municipal 
Airport  airport  reference  point, 
redefines  Class  E  airspace  around  Sioux 
Center  Municipal  Airport  at  the  6.5-mile 
radius  versus  the  6-mile  radius,  applies 
the  appropriate  magnetic  variation  to 
the  Class  E  airspace  extension  and 
brings  the  legal  description  of  the  Sioux 
Center.  LA  Class  E  airspace  area  into 
compliance  with  FAA  Order  7400. 2E, 
Procedures  for  Handling  Airspace 
Matters.  This  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  on 
the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9K,  dated 
August  30,  2002.  and  effective 
September  16,  2002.  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 


period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  docimjpnt 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comment 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FA-2003-15455/Airspace 
Docket  No.  03-ACE-53."  The  postcard 
will  be  date/time  stamped  and  retiuned 
to  the  commenter. 

Agency  Findings 

The  regulation  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  Lcertify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  Under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 


Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2003,  and  effective 
September  16,  2002.  is  amended  as 
follows: 


Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEIAE5    Sioux  Center.  lA. 

Sioux  Center  Municipal  Airport,  lA 

(Lat.  43°08'04''  N.,  long.  96''ll'"l5"  W.) 
Sioux  Center  NDB. 

(Lat.  43°07'59'' N.,  long.  96°11'23"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-niile 
radius  of  Sioux  Center  Municipal  Airport  and 
within  2.6  miles  each  side  of  trie  005°  bearing 
from  the  Sioux  Center  NDB  extending  from 
the  6.5-mile  radius  to  7.4  miles  north  of  the 
airport. 
*         *         *         *         * 

Issued  in  Kansas  City,  MO,  on  June  30 
2003. 

Herman  |.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-17765  Filed  7-14-03;  8:45  am] 

8ILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15077;  Airspace 
Docket  No.  03-ACE-45] 

Modification  of  Class  E  Airspace; 
Pocahontas,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction. 


SUMMARY:  This  action  corrects  a  direct 
final  rule;  request  for  comments  that 
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was  published  in  the  Federal  Register 
on  Friday,  May  23.  2003,  (68  FR  28121) 
[FR  Doc.  03-13047].  It  corrects  an  error 
in  the  dimension  and  legal  description 
of  the  Pocahontas,  LA  Class  E  airspace 
area. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  document  03-13047, 
published  on  Friday,  May  23,  2003,  (68 
FR  28121)  modified  Class  E  airspace  at 
Pocahontas,  LA.  The  modification  was  to 
correct  the  Pocahontas  Municipal 
Airport,  lA  airport  reference  point  used 
in  the  legal  description  of  the 
Pocahontas,  LA  Class  E  airspace  area  and 
to  bring  the  airspace  area  into 
compliance  with  FAA  Order  7400.2E, 
Procedures  for  handling  Airspace 
Matters.  The  information  published, 
however,  did  not  correct  a  previous 
error  in  the  volume  of  Class  E  airspace 
necessary  at  Pocahontas,  LA  and  did  not 
bring  the  airspace  area  into  compliance 
with  the  order.  This  action  rectifies  the 
oversight  and  does  bring  the 
Pocahontas,  lA  Class  E  airspace  into 
compliance  with  FAA  Order  7400.2E. 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Pocahontas.  lA  Class 
E  airspace,  as  published  in  the  Federal 
Register  on  Friday,  May  23,  2003,  (68  FR 
28121),  [FR  Doc.  03-13047]  is  corrected 
as  follows: 

§71.1    [Corrected] 

■  On  page  28122,  Column  1,  last 
paragraph,  second  and  fifth  lines  from 
bottom,  change  "6-mile  radius"  to  read 
"6.4-mile  radius." 

Issued  in  Kansas  City.  MO.  on  July  1.  2003. 
Herman  J.  Lyons.  Jr.. 

Manager.  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-17764  Filed  7-14-03;  8:45  am] 

BtLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-1 5456;  Airspace 
Docket  No.  03-ACE-54] 

Modification  of  Class  E  Airspace; 
Vinton,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  This  action  modifies  Class  E 
airspace  at  Vinton,  LA.  An  examination 
of  controlled  airspace  for  Vinton.  LA 
revealed  discrepancies  in  the  Vinton 
Veterans  Memorial  Airpark  airport 
reference  point  used  in  the  legal 
description  for  the  Vinton,  lA  Class  E 
airspace  area.  This  action  corrects  the 
discrepancies  by  modifying  the  Vinton, 
lA  Class  E  airspace  area.  It  also 
incorporates  the  revised  Vinton 
Veterans  Memorial  Airpark  airport 
reference  point  in  the  Class  E  airspace 
legal  description. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  October  30,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  21,  2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-1 5456/ 
Airspace  Docket  No.  03-ACE-54,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Vinton,  LA.  An  examination  of 
controlled  airspace  for  Vinton,  LA 


revealed  discrepancies  in  the  Vinton 
Veterans  Memorial  Airpark  airport 
reference  point  used  in  the  legal 
description  for  this  airspace  area.  This 
amendment  incorporates  the  revised 
Vinton  Veterans  Memorial  Airpark 
airport  reference  point  and  brings  the 
legal  description  of  the  Vinton,  LA  Class 
E  airspace  area  into  compliance  with 
FAA  Order  7400. 2E,  Procedures  for 
Handling  Airspace  Matters.  This  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
areas  extending  upward  from  700  feet  or 
more  above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
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Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-1 5456/ Airspace 
Docket  No.  03-ACE-54."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distributrion  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
detennined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Orderl3132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
linlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regiJation  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963Comp.,p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACEIAE5    Vinton,  lA. 

Vinton  Veterans  Memorial  Airpark,  lA 
(Lat.  42°13'07'  N.,  long.  92''01'33'  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Vinton  Veterans  Memorial  Airpark. 
***** 

Issued  in  Kansas  City,  MO,  on  July  1,  2003. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  03-17763  Filed  7-14-03;  8:45  am] 
BILIJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5080;  Airspace 
Docket  No.  03-ACE^«8] 

Modification  of  Class  E  Airspace; 
Sibley,  lA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction. 


not  bring  the  airspace  area  into 
compliance  with  the  order.  This  action 
rectifies  the  oversight  and  does  bring  the 
Sibley,  lA  Class  E  airspace  into 
compliance  with  FAA  Order  7400.2E. 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Sibley,  lA  Class  E 
airspace,  as  published  in  the  Federal 
Reg^er  on  Friday  May  23,  2003,  (68  FR 
28126),  [FR  Doc.  03-13040]  is  corrected 
as  follows: 

§71.1    [Corrected] 

■  On  page  28127,  Colunm  1 ,  second 
paragraph,  sixth  and  ninth  lines  after 
heading  "ACE  lA  E5  Sibley,  lA,"  change 
"6-mile  radius"  to  read  "6.3-mile 
radius." 

Issued  in  Kansas  City,  MO,  on  July  1.  2003. 
Herman  J.  Lyons,  Jr., 

Manager,  Air  Traffic  Division.  Central  Region. 
[FR  Doc.  03-17762  Filed  7-14-03;  8:45  am) 

BILUNG  CODE  4910-13-M 


summary:  This  action  corrects  a  direct 
final  rule;  request  for  comments  that 
was  published  in  the  Federal  Register 
on  Friday,  May.23,  2003,  (68  FR  28126) 
[FR  Doc.  03-13040).  It  corrects  an  error 
in  the  dimension  and  legal  description 
of  the  Sibley,  lA  Class  E  airspace  area. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  03-13040, 
published  on  Friday,  May  23,  2003,  (68 
FR  28126)  modified  Class  E  airspace  at 
Sibley,  lA.  The  modification  was  to 
correct  the  Sibley  Municipal  Airport,  lA 
airport  reference  point  used  in  the  legal 
description  of  the  Sibley,  lA  Class  E 
airspace  area  and  to  bring  the  airspace 
area  into  compliance  with  FAA  Order 
7400.2E,  Procedures  for  handling 
Airspace  Matters.  The  information 
published,  however,  did  not  correct  a 
previous  error  in  the  volmne  of  Class  E 
airspace  necessary  at  Sibley,  lA  and  did 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5078;  Airspace 
Docket  No.  03-ACE-46] 

Modification  of  Class  E  Airspace;  Red 
Oak,IA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments;  correction. 


SUMMARY:  This  action  corrects  a  direct 
•  final  rule;  request  for  comments  that 
was  published  in  the  Federal  Register 
on  Friday,  May  23,  2003,  (68  FR  28123) 
(FR  Doc.  03-13045].  It  corrects  an  error 
in  the  dimension  and  legal  description 
of  the  Red  Oak,  LA  Class  E  airspace  area. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  September  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust. 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 
SUPPLEMENTARY  INFORMATION: 
History 

Federal  Register  Document  03-13045, 
published  on  Friday,  May  23,  2003,  (68 
PR  28123)  modified  Class  E  airspace  at 
Red  Oak,  lA.  The  modification  was  to 
correct  the  Red  Oak  Municipal  Airport, 
lA  airport  reference  point  used  in  the 
legal  description  of  the  Red  Oak.  L\ 
Class  E  airspace  area  and  to  bring  the 
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airspace  area  into  compliance  with  FAA 
Order  7400.2E,  Procedures  for  handling 
Airspace  Matters.  The  information 
published,  however,  did  not  correct  a 
previous.error  in  the  volume  of  Class  E 
airspace  necessary  at  Red  Oak,  lA  and 
did  not  bring  the  airspace  area  into 
compliance  with  the  order.  This  action 
rectifies  the  oversight  and  does  bring  the 
Red  Oak,  LA  Class  E  airspace  into 
compliance  with  FAA  Order  7400. 2E. 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Red  Oak,  lA  Class 
E  airspace,  as  published  in  the  Federal 
Register  on  Friday.  May  23,  2003,  (68  FR 
28123),  [FR  Doc.  03-13045)  is  corrected 
as  follows: 

§71.1    [Corrected] 

■  On  page  28124,  Column  3,  second 
paragraph,  sixth  and  ninth  lines  after 
heading  "ACE  lA  E5  Red  Oak.  LA," 
change  "6-niile  radius"  to  read  "6.4-mile 
radius." 

Issued  in  Kansas  City,  MO,  on  July  1,  2003. 
Herman  |.  Lyons,  Jr., 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  03-17761  Filed  7-14-03;  8:45  am] 

BNXMG  CODE  4910-13-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15079;  Airspace 
Docket  No.  03-ACE^7] 

Modification  of  Class  E  Airspace;  Sac 
City,  lA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
conunents;  correction. 

SUMMARY:  This  action  corrects  a  direct 
final  rule;  request  for  comments  that 
was  published  in  the  Federal  Register 
on  Friday,  May  23,  2003,  (68  FR  28127) 
[FR  Doc.  03-1 3039].  It  corrects  an  error 
in  the  dimension  and  legal  description 
of  the  Sac  City,  LA  Class  E  airspace  area. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  September  4.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816)  329-2525. 

SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  03-13039, 
published  on  Friday,  May  23,  2003,  (68 


FR  28127)  modified  Class  E  airspace 
and  Sac  City,  LA.  The  modification  was 
to  correct  discrepancies  in  the  Sac  City 
Municipal  Airport,  LA  airport  reference 
point  and  the  location  of  the  Sac  City 
nondirectional  radio  beacon,  both  used 
in  the  legal  description  of  the  Sac  City, 
LA  Class  E  airspace  area.  These 
corrections  were  to  bring  the  airspace 
area  into  compliance  with  FAA  Order 
7400. 2E,  F*rocedures  for  handling 
Airspace  Matters.  The  information 
published,  however,  did  not  correct  a 
previous  error  in  the  volume  of  Class  E 
airspace  necessary  at  Sac  City,  LA  and 
did  not  bring  the  airspace  area  into 
compliance  with  the  order.  This  action 
rectifies  the  oversight  and  does  bring  the 
Sac  City,  LA  Class  E  airspace  into 
compliance  vdth  FAA  Order  7400.2E. 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me.  the  Sac  City.  LA  Class 

E  airspace,  as  published  in  the  Federal 
Register  on  Friday,  May  23,  2003.  (68  FR 
28127),  [FR  Doc.  03-13039]  is  corrected 
as  follows: 

§71.1    [Con'ected] 

■  On  page  28127,  Column  1,  sixth 
paragraph,  sixth  and  ninth  lines  after 
heading  "ACE  LA  E5  Sac  City,  lA," 
change  "6-mile  radius"  to  read  "6.4-mile 
radius." 

Issued  in  Kansas  City,  MO.  on  July  1,  2003. 
Herman  J.  Lyons,  Jr.. 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  03-17760  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Prisoners  Serving  Sentences  Under 
the  United  States  and  District  of 
Columbia  Codes 

AGENCY:  United  States  Parole 

Commission,  Justice. 

ACTION:  Interim  rule  with  request  for 

conunents. 

summary:  The  U.S.  Parole  Commission 
is  amending  interim  rules  on  the 
supervision  of  District  of  Columbia 
offenders  who  are  serving  terms  of 
supervised  release  imposed  by  the 
Superior  Court  of  the  District  of 
Columbia.  This  publication  sets  out  all 
of  the  Commission's  rules  on  D.C. 
supervised  release  cases,  first 
promulgated  as  interim  rules  in 
November,  2000.  and  includes  rules 
promulgated  in  January,  2003  on 


revocation  procedures  for  supervised 
releasees,  and  new  provisions  regarding 
the  conditions  of  supervision  and  the 
appeal  of  supervised  release  revocation 
decisions. 

With  the  promulgation  of  these 
amended  interim  rules  for  D.C. 
supervised  releasees,  the  Commission  is 
also  making  revisions  to  several  rules 
for  federal  oiYenders  and  D.C.  parolees 
in  order  to  maintain  consistent 
procedures  and  reduce  duplicative 
rules.  The  rule  describing  the 
administrative  appeal  procedure  for 
federal  offenders  is  revised  to  include 
certain  requirements  regarding  the 
formatting  of  the  appeal.  The 
Commission  is  also  revising  the  rules 
describing  the  conditions  of  supervision 
for  federal  and  D.C.  parolees  in  an  effort 
to  reduce  duplicative  rules  and  make 
the  conditions  easier  to  read  and 
understand.  These  amendments  are  also 
promulgated  as  interim  rules. 

The  interim  rules  also  contain  a 
number  of  amendments  to  the  citations 
to  the  District  of  Columbia  Code  made 
necessary  as  a  result  of  a  recodification 
of  D.C.  criminal  laws. 
DATES:  Effective  Date:  August  14.  2003. 
Comments  must  be  received  by 
November  12,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  General  Counsel,  U.S.  Parole 
Commission,  5550  Friendship  Blvd. 
Chevy  Chase,  Maryland  20815, 
telephone  (301)  492-5959.  Questions 
about  this  publication  are  welcome,  but 
inquiries  concerning  individual  cases 
cannot  be  answered  over  the  telephone. 
SUPPLEMENTARY  INFORMATION:  In  the 
National  Capital  Revitalization  and  Self- 
Government  Improvement  Act  of  1997, 
Pub.L.  105-33,  Congress  assigned  to  the 
U.S.  Parole  Commission  the  task  of 
carrying  out  supervised  release  terms 
imposed  for  D.C.  felony  offenders  by  the 
Superior  Court  of  the  District  of 
Columbia.  D.C.  Code  24-133(c)(2).  The 
Commission  was  given  the  same 
authority  over  D.C.  supervised  releasees 
as  is  exercised  by  U.S.  District  Coiuls 
over  federal  supervised  releasees  under 
18  U.S.C.  3583,  except  that  any 
extension  of  a  term  of  supervised  release 
imposed  by  the  Superior  Coiul  must  be 
ordered  by  the  Superior  Coiut,  not  the 
Commission.  Further,  the  Revitalization 
Act  specifies  that  the  procedures  to  be 
followed  by  the  Commission  in 
exercising  its  authority  over  D.C. 
supervised  releasees  are  the  procedures 
applicable  to  federal  parolees  under  the 
Parole  Commission  and  Reorganization 
Act  of  1976,  as  set  forth  in  Chapter  311 
of  Title  18,  United  States  Code. 

In  November,  2000,  the  Commission 
published  interim  rules  governing  its 
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functions  for  D.C.  supervised  releasees 
and  requested  comments  on  the  rules. 
65  FR  70466-78  (Nov.  24,  2000).  Given 
the  expected  similarity  between  the 
parolee  population  and  those  D.C. 
offenders  to  be  placed  on  supervised 
release,  for  the  most  part  the  interim 
rules  simply  carried  over  rules 
developed  for  parolees  based  on  the 
Commission's  long  experience  with  this 
offender  population.  Of  course,  the 
Commission  was  required  to  promulgate 
rules  that  implemented  any  laws  that 
were  unique  to  supervised  releasees,  in 
particular  the  restrictions  on  the 
sanctions  that  may  be  imposed  on 
offenders  whose  supervised  release 
terms  were  revoked.  See  28  CFR  2  218- 
2.219. 

The  Commission  did  make  several 
policy  choices  in  its  interim  rules  for 
supervised  release  revocation  decisions 
and  is  continuing  these  policies  in  the 
amended  interim  rules.  The 
Commission  will  continue  to  use  the 
reparole  guidelines  at  §  2.21  as  the 
appropriate  standard  for  determining 
the  length  of  a  prison  term  for  a 
supervised  release  violator  when  the 
Commission  has  revoked  supervised 
release.  The  Commission  has  employed 
these  guidelines  to  make  reparole 
decisions  for  D.C.  parole  violators 
because  the  regulations  of  the  former 
D.C.  Board  of  Parole  provided  no  policy 
guidance  on  reparole  decisions.  63  FR 
39175  (July  21,  1998).  The  guidelines  at 
*  §  2.21  represent  the  Commission's 
policy  judgments  as  to  the  appropriate 
balancing  of  factors  such  as 
accountability  for  the  violation 
behavior,  incapacitation,  and  deterrence 
in  determining  prison  term  sanctions  for 
criminal  violations  and  other 
misconduct  on  supervision. 

In  comparing  the  guideline  ranges  of 
§  2.21  against  the  maximum  prison 
terms  allowed  as  a  part  of  a  supervised 
release  revocation  decision  under  D.C. 
Code  24-403.01  (b)(7)  (incorporated  in 
§  2.219  of  the  rules),  it  is  apparent  that 
the  minimum  of  the  §  2.21  range  will 
frequently  exceed  the  maximum 
permissible  term  of  imprisonment  for  a 
violator  who  commits  a  serious  crime 
while  under  supervision.  The  amended 
interim  rule  addresses  this  issue  by 
providing  that,  when  the  maximum 
authorized  term  of  imprisonment  under 
§  2.219  is  less  than  the  minimum  of  the 
§  2.21  guideline  range,  the  "guideline 
range"  is  the  maximum  authorized  term 
of  imprisonment,  not  the  range  found  in 
§  2.21.  This  instruction  is  analogous  to 
the  directions  found  in  the  U.S. 
Sentencing  Guidelines,  §  5G.1. 1(a)  and 
§  7Bl.4(b)(l).  For  the  large  number  of 
release  violators  who  commit 
administrative  violations  or  less  serious 
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crimes,  the  §  2.21  guidehnes  will  ensure 
decision-making  consistency  in  prison 
term  determinations.  The  Commission's 
statistics  regarding  decision-making 
under  the  §  2.21  guidelines  for  D.C. 
parole  violators  since  August,  2000  to 
the  present  show  that  80%  of  the  cases 
received  offense  severity  ratings  of 
Category  Three  or  less,  with  60% 
receiving  a  rating  of  Category  One.  In 
63%  of  the  cases,  the  violator  received 
a  prison  term  of  24  months  or  less  for 
the  violation.  Since  the  Commission 
anticipates  that  D.C.  supervised 
releasees,  as  a  group,  will  be 
substantially  similar  to  D.C.  offenders 
on  parole,  there  is  no  reason  to  believe 
that  these  statistics  will  be  markedly 
different  for  D.C.  supervised  releasees. 
The  Commission  is  also  maintaining 
the  general  policy  to  impose,  whenever 
possible,  the  maximum  permissible 
term  of  supervised  release  for  an 
offender  as  a  consequence  of  the 
revocation  of  an  earlier  supervised 
release  term.  28  CFR  2.218(e).  This 
policy  is  based  on  the  Commission's 
judgment  that,  for  most  cases,  a 
supervised  release  violator  has,  by 
virtue  of  committing  violations  serious 
enough  to  justify  revocation,  thereby 
evidenced  the  need  for  further 
supervision  to  the  limits  provided  by 
law. 

The  amended  interim  rules  also 
clarify  the  Commission's  interpretation 
of  a  law  governing  the  running  of  a 
supervised  release  term,  how  the 
Commission  will  handle  actions 
regarding  multiple  terms  of  supervised 
release,  and  the  sequence  of  revocation 
proceedings  for  an  offender  serving 
concurrent  terms  of  parole  and 
supervised  release.  The  statutory 
interpretation  concerns  D.C.  Code  24- 
403.01(b)(5),  which  provides  that  a  term 
of  supervised  release  does  not  nm 
diuing  any  period  of  30  days  or  more  in 
which  the  offender  is  imprisoned  in 
connection  with  a  conviction  for  a 
federal,  state,  or  local  crime.  The  rule  at 
§  2.201  interprets  this  law  to  preclude 
the  running  of  a  supervised  release  term 
while  the  offender  is  serving  a  term  of 
imprisonment  resulting  from  a 
probation,  parole,  or  supervised  release 
revocation  on  another  sentence.  The 
offender's  imprisonment  as  a  release 
violator  is  clearly  "in  connection  with  a 
conviction"  because  the  conviction  on 
which  the  offender  was  granted  • 
probation,  parole,  or  supervised  release 
is  the  ultimate  source  of  authority  for 
revoking  the  release  and  imprisoning 
the  offender.  The  rule  at  §  2.201  also 
incorporates  the  provision  at  D.C.  Code 
24-403.01(b){5)  that  a  term  of 
supervised  release  "nms  concurrently 
with  other  terms  of  supervision  in  the 


community,  including  a  supervised 
release  term  imposed  for  another 
offense. 


With  regard  to  die  Commission's 
policies  concerning  an  offender  serving 
multiple  terms  of  supervised  release,  the 
amended  interim  rule  retains  the 
provision  that  the  longest  term  imposed 
determines  the  duration  of  the 
Commission's  jurisdiction  over  such  an 
offender,  and  the  policy  that  the 
multiple  terms  will  be  considered  as 
aggregated.  A  decision  to  terminate  the 
offender  from  supervision  or  to  revoke 
supervised  release  shall  have  the  effect 
of  terminating  or  revoking  all  terms  of 
supervised  release  being  served  by  the 
offender  at  the  time  of  the  Commission's 
order.  In  imposing  the  sanctions  that 
result  from  revocation,  the  Commission 
shall  treat  the  offender  as  if  the 
Commission  had  revoked  a  single  term 
of  supervised  release.  The  reason  for 
using  this  aggregation  approach  for 
imposing  revocation  sanctions  is  largely 
one  of  administrative  efficiency.  Making 
separate  calculations  of  terms  of 
imprisonment  and  subsequent 
supervised  release  for  the  revocation  of 
multiple  supervised  release  terms,  and 
then  reducing  these  multiple 
calculations  to  an  understandable 
revocation  decision  would  be  an 
extremely  difficult  task.  The  amended 
interim  rule  also  clarifies  that  in 
calcidating  the  original  maximum 
authorized  term  of  supervised  release 
and  the  maximum  authorized  term  of 
imprisonment  at  the  first  revocation,  the 
Commission  shall  use  as  its  guide  the 
sentence  for  the  offense  that  is 
punishable  by  the  longest  prison  term 
authorized  by  the  D.C.  Code.  The 
Commission  believes  this  interpretation 
of  the  statutory  scheme  best  accords 
with  legislative  intent  because  the 
sanctions  authorized  by  statutory  law 
for  supervised  release  revocation  are 
dictated  by  the  maximum  statutory 
penalty  for  the  crime  that  led  to  the 
original  sentence.  See  D.C.  Code  24- 
403.01(b)(7).  Finally,  with  regard  to  the 
offender  who  is  subject  to  revocation  of 
parole  and  supervised  release  terms,  the 
rule  at  §  2.211(g)  clarifies  diat  the 
Commission  has  the  discretion  to  revoke 
both  parole  and  supervised  release  at  a 
combined  hearing  or  at  separate 
hearings,  and  may  postpone  the 
sanction  for  revocation  of  one  term  until 
the  offender  satisfies  the  prison  term 
imposed  as  a  revocation  sanction  •    - 
regarding  the  other  term.  If  the  • 

Commission  chooses  to  conduct 
separate  hearings,  the  first  revocation 
hearing  will  resolve  any  contested 
violations  so  that  the  subsequent 
hearing  may  be  conducted  on  the  same 
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«  violation  t)ehavior  as  an  institutional 
hearing  without  the  need  to  require  the 
attendance  of  adverse  or  necessary 
witnesses. 

Since  the  publication  of  the  interim 
rules  in  November,  2000,  the 
Commission  promulgated  rule  changes 
to  the  Commission's  procedures  for 
revoking  paroles  granted  to  D.C. 
offenders  in  order  to  implement  a 
consent  decree  resolving  class  action 
litigation  in  the  U.S.  District  Court  for 
the  District  of  Columbia.  See  68  FR 
3389-92  (Jan.  24,  2003).  Though 
supervised  releasees  were  not  members 
of  the  plaintiff  class  in  the  litigation,  the 
Commission  extended  the  revised 
procedures  to  supervised  releasees 
because  the  new  rules  represented  the 
most  efficient  revocation  system  and  the 
best  means  of  protecting  the  public 
safety.  Id.  at  3389.  These  revocation 
procedures  are  included  in  the  amended 
interim  rules. 

Recently  the  Commission  published 
as  proposed  rules  with  request  for 
comment  revisions  of  three  regulations 
describing  the  conditions  of  supervision 
for  federal  parolees,  D.C.  parolees,  and 
D.C.  supervised  releasees.  68  FR  16743- 
46  (Apr.  7,  2003).  These  proposed  rules 
consolidated  similar  provisions  for  the 
three  groups  of  offenders,  using  the  rule 
governing  conditions  of  supervised 
release  as  the  rule  for  the  full  statement 
of  applicable  conditions,  and  then 
placing  cross-references  to  this  rule  in 
the  provisions  for  federal  parolees  and 
D.C.  parolees.  Id.  at  16744.  The 
Commission  is  now  adopting  these  rules 
on  the  release  conditions  as  interim 
rules  with  changes  that  are  mostly 
editorial  in  nature. 

One  amendment  to  the  proposed  rules 
adds  a  general  condition  that,  upon 
receiving  a  direction  from  the 
supervision  officer,  the  releasee  must 
notify  a  person,  normally  an  employer, 
of  a  risk  of  harm  that  may  be  evidenced 
by  the  releasee's  criminal  record  or 
personal  history,  and  permit  the  officer 
to  confirm  that  the  releasee  gave  the 
required  notice.  This  condition  also 
authorizes  the  supervision  officer  to 

^provide  notice  of  possible  risk  to  the 
third  party  if  the  notification  is 
authorized  by  the  Commission's  rules. 
The  Commission  already  authorizes 
disclosure  of  risk  of  harm  to  persons  in 
the  rule  at  §  2.37(a)  and  companion 
rules  for  D.C.  parolees  and  supervised 
releasees.  The  standard  conditions  of 
supervised  release  recommended  for 
federal  offenders  includes  a  similar 
condition.  U.S.  Sentencing  Guidelines, 
§  5Dl,3(c)(13).  When  the  supervision 
officer  determines  that  a  disclosiu^  of 
risk  of  harm  is  appropriate,  this 
additional  condition  is  another  step 


toward  ensuring  that  the  releasee  is 
adequately  supervised  in  the 
community,  and  that  the  recipient  of  the 
notice  is  sufficiently  informed  of  the 
releasee's  background  so  as  not  to  place 
the  releasee  in  a  position  that  may 
increase  the  risk  of  future  criminal 
behavior  by  the  releasee,  or  to  take 
suitable  precautions  in  dealing  with  the 
releasee.  Another  amendment  to  the 
proposed  rules  restores  a  current 
reporting  instruction  for  an  offender 
who  is  delayed  by  an  emergency  in 
making  his  initial  visit  to  the 
supervision  office.  The  instruction  from 
the  current  rule — that  the  offender 
report  to  the  nearest  U.S.  Probation 
Office  if  he  cannot  timely  report  to  his 
designated  supervision  office — is 
retained  to  be  consistent  with  written 
directions  that  are  given  to  the  offender 
by  the  Bureau  of  Prisons  upon  the 
offender's  discharge  from  the 
institution.  Finally,  another  amendment 
implements  statutory  provisions  on 
mandatory  revocation  of  a  supervised 
release  term  if  the  Commission  finds 
that  the  releasee  has  committed  certain 
violations  (e.g.,  possession  of  a  firearm 
or  repeated  positive  test  results  for  drug 
use).  See  18  U.S.C.  3583(g). 

The  amended  interim  rules  also  add 
an  appeal  procediu^  for  supervised 
release  revocation  decisions  at  §  2.220. 
Up  to  now,  the  Commission  has  not 
included  an  appeal  procedure  for  any  of 
the  decisions  it  makes  for  D.C. 
offenders.  In  past  publications  of 
procedural  rules  for  D.C.  offenders,  the 
Commission  has  acknowledged 
concerns  that  D.C.  offenders  have  not 
been  given  the  opportunity  to  file 
administrative  appeals  regarding  parole 
release  and  parole  revocation  decisions. 
See  65  FR  45886  (July  26,  2000).  The 
Commission  has  explained  that  it  does 
not  have  the  staff  resources  to  review 
appeals  submitted  by  D.C.  offenders, 
and  that  the  additional  review  that  is 
afforded  by  the  appeal  procedure  is 
effectively  obtained  by  having  two 
Commissioners  vote  at  the  initial  stage 
of  decision-making. 

However,  the  Commission  has 
decided  that  there  are  several  reasons  to 
establish  an  administrative  appeal 
procedure  limited  to  supervised  release 
revocation  decisions.  First,  though  the 
Commission  has  considerable 
experience  in  executing  the  similar 
function  of  parole  revocation,  the 
statutes  governing  supervised  release 
revocation  decisions  impose  complex 
and  unfamiliar  limits  when  the 
Commission  revokes  supervised  release 
and  then  must  determine  the  length  of 
a  term  of  imprisonment  and  a 
subsequent  term  of  supervised  release. 
An  appeal  procediu*  for  supervised 


release  revocations  is  an  additional 
administrative  safeguard  in  the  agency's 
effort  to  ensure  error-free  decision- 
making in  carrying  out  this  new 
function.  Second,  the  number  of 
supervised  release  revocations  is  still 
small  and  providing  an  administrative 
appeal  procedure  will  not  impose,  at 
least  at  this  time,  a  significant  burden 
on  the  Commissioners  and  staff 
reviewing  the  appeals. 

By  a  cross-reference,  the  new  rule  at 
§  2.220  carries  over  from  the  regulation 
at  §  2.26,  the  deadlines  for  filing  and 
deciding  the  appeal,  the  limit  on 
exhibits  that  may  be  appended  to  the 
appeal,  the  grounds  for  appeal,  and  the 
voting  requirements.  The  Commission  is 
including  in  §  2.26  a  new  procedural 
requirement  on  the  formatting  of  the 
appeal,  and  incorporates  this 
requirement  in  §  2.220  by  the  cross- 
reference  to  §  2.26.  The  new  procediu-al 
requirement  is  that  the  appellant  briefly 
siunmarize  at  the  beginning  of  his 
appeal  all  of  the  grounds  for  appeal,  and 
then  provide  a  concise  statement  of  facts 
and  reasons  in  support  of  each  ground 
identified.  The  appellant  may  provide 
any  additional  information  in  an 
addendum  to  the  appeal.  Appeals  that 
do  not  conform  to  this  procediual 
requirement  may  be  returned  in  the 
agency's  discretion.  The  purpose  of  this 
requirement  is  to  enhance  the 
Commission's  ability  to  readily  identify 
meritorious  claims,  and  focus  its  effort 
in  the  most  productive  manner,  for  the 
benefit  of  the  agency  and  the  appellant. 
The  Conunission  is  preparing  a  revised 
appeal  form  that  incorporates  the  new 
format  requirements  and  will  distribute 
the  revised  form  to  federal  correctional 
facilities  and  those  organizations  that 
have  frequently  filed  administrative 
appeals  with  the  Commission  in  the 
past. 

The  Commission  would  emphasize 
that  the  degree  of  review  given  to  each 
appeal  lies  within  the  agency's 
discretion  and  depends  on  its 
evaluation  of  the  strength  of  the 
appellant's  claims  as  stated  in  the 
appeal.  Because  the  purpose  of  the 
appeal  is  to  correct  error  rather  than 
decide  each  case  de  novo,  some  appeals 
will  result  in  a  summary  denial,  while 
others  will  deserve  an  in-depth  review 
on  the  merits. 

Because  the  Commission  is  providing 
this  appeal  procedure,  the  Commission 
is  amending  the  voting  requirements 
stated  at  §  2.218(g)  for  making  the  initial 
decisions  on  supervised  release 
revocation.  The  amendment  allows 
these  decisions  to  be  made  on  the  vote 
of  one  Commissioner,  except  that  two 
Commissioner  votes  are  needed  for  any 
decision  disagreeing  with  the  panel 
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recommendation.  Because  appeals  are 
almost  always  decided  by  a 
Commissioner  other  than  the 
Commissioner  who  initially  made  the 
decision  under  review,  if  an  offender 
chooses  to  exercise  the  option  of  filing 
an  appeal,  the  appeal  procedure  will 
permit  the  offender  to  obtain  review  of 
the  revocation  decision  by  a  second 
Commissioner.  The  opportunity  for 
review  of  the  case  by  a  second 
Commissioner  is  an  adequate  substitute 
for  the  present  voting  requirement  that 
two  Commissioners  concur  for 
supervised  release  revocation  decisions. 
This  appeal  procediu*  for  supervised 
release  revocation  decisions  is  in  the 
nature  of  a  pilot  project,  as  when  the 
Commission  inaugurated  its  paroling 
policy  guidelines  for  federal  offenders. 
See  Battle  v.  Norton.  365  F.Supp.  925 
(D.Conn.  1973).  In  this  era  of  budget 
constraints,  the  Commission  will  have 
to  periodically  reevaluate  its  ability  to 
maintain  this  additional  procedm*. 
including  the  availability  of  sufficient 
staff  and  Commissioners  to  handle  the 
appeals  and  the  trends  in  federal  and 
D.C.  caseloads.  If  the  balance  of 
competing  factors  weighs  against  the 
continuation  of  the  appeal  procediu^, 
the  Commission  will  have  to  consider 
options  that  may  range  from  enforcing 
exphcit  limitations  on  the  groimds  for 
appeals  to  termination  of  the  appeal 
procedure. 

Summary  of  Public  Comment 

In  response  to  the  Commission's 
November,  2000  publication  of  the 
interim  rules  for  supervised  release 
cases,  the  Commission  received  no 
public  comment.  Though  the 
Conunission  could  proceed  to 
promulgate  final  rules  on  the  exercise  of 
its  duties  for  D.C.  supervised  releasees, 
the  Commission  has  decided  to  publish 
amended  interim  rules  at  this  time  and 
extend  the  opportunity  for  the 
submission  of  public  comment.  Now 
that  more  D.C.  offenders  are  serving 
terms  of  supervised  release  and  the 
Commission  is  taking  an  increasing 
number  of  actions  regarding  these 
offenders,  there  may  be  more  interest  in 
providing  comment  on  the 
Conunission's  policies. 

With  regard  to  proposed  rules 
published  in  April,  2003  on  the 
consolidation  and  revision  of  release 
conditions,  the  Commission  received 
one  comment  from  a  private  company. 
This  company,  which  specializes  in  the 
development  and  implementation  of 
global  positioning  systems  (GPS)  for 
criminal  justice  applications, 
recommended  that  the  Commission 
specify  in  its  condition  requiring  home 
detention  with  electronic  monitoring 


that  the  releasee  be  required  to  wear  a 
GPS  tracking  or  other  electronic 
signaling  device.  The  Commission  has 
generally  allowed  the  supervision 
agencies  (the  U.S.  Probation  Service  and 
the  D.C.  Com!  Services  and  Offender 
Supervision  Agency)  to  decide  on  the 
appropriate  methods  and  technologies 
employed  to  monitor  a  releasee's 
compliance  with  release  conditions, 
whether  the  monitoring  is  done  through 
drug  tests,  mental  health  evaluations,  or 
electronic  tracking  devices.  The 
supervision  agency,  not  the 
Commission,  contracts  for  and  pays  for 
the  use  of  the  specific  method  or 
technology.  Therefore,  no  change  is 
made  in  the  amended  interim  rule 
regarding  the  description  of  the  special 
condition  on  home  confinement/ 
electronic  monitoring. 

The  Commission  is  including  the 
rules  on  the  release  conditions  in  the 
publication  of  amended  interim  rules 
because  the  agency  wants  to  publish  a 
comprehensive  statement  of  the 
supervised  release  rules,  of  which  the 
rule  on  conditions  of  supervised  release 
is  a  significant  part,  and  promulgating 
this  discrete  rule  and  the  companion 
provisions  for  federal  and  D.C.  parolees 
as  final  rules  would  be  confusing  to  the 
public,  in  the  Commission's  judgment. 
Therefore,  the  Commission  is  extending 
the  opportunity  for  pubhc  comment 
regarding  the  consolidation  and  revision 
of  rules  on  release  conditions. 

Implementation 

These  interim  rules  will  be  applied  to 
all  cases  as  of  the  effective  date  of  the 
rules.  Appeals  of  supervised  release 
revocation  decisions  will  be  permitted 
for  any  revocation  decision  made  on  or 
after  the  effective  date  of  the  rules.  The 
procedural  rules  on  the  format  of 
appeals  are  effective  for  any  appeal 
dated  on  or  after  the  effective  date  of  the 
rules,  but  these  rules  will  not  be  strictly 
enforced  imtil  a  new  appeal  form  is 
available  to  prisoners,  releasees,  and 
their  representatives. 

Regulatory  Assessment  Requirements 

The  U.S.  Parole  Commission  has 
determined  that  this  interim  rule  does 
■not  constitute  a  significant  rule  within 
the  meaning  of  Executive  Order  12866; 
The  interim  rule  will  not  have  a 
significant  economic  impact  upon  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  605(b),  and  is 
deemed  by  the  Commission  to  be  a  rule 
of  agency  practice  that  does  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties 
pursuant  to  Section  804(3)(c)  of  the 
Congressional  Review  Act 


List  of  Subjects  in  28  CFR  Fart  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
Parole. 

The  Interim  Rule 

■  Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendment  to  28  CFR  Part  2. 

PART  2— {AMENDED! 

■  1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(a)(6). 

■  2.  Amend  §  2.26  by  revising  paragraph 
(a)  to  read  as  follows: 

§  2^    Appeal  to  National  Appeals  Board. 

(a)(1)  A  prisoner  or  parolee  may 
submit  to  the  National  Appeals  Board  a 
written  appeal  of  any  decision  to  grant 
(other  than  a  decision  to  grant  parole  on 
the  date  of  parole  eligibility),  rescind, 
deny,  or  revoke  parole,  except  that  any 
appeal  of  a  Commission  decision 
pursuant  to  §  2.17  shall  be  submitted  as 
a  petition  for  reconsideration  under 
§2.27. 

(2)  The  appeal  must  be  filed  on  a  form 
provided  for  that  purpose  within  30 
days  from  the  date  of  entry  of  the 
decision  that  is  the  subject  of  the 
appeal.  The  appeal  must  include  an 
opening  paragraph  that  briefly 
summarizes  ^e  grounds  for  the  appeal. 
The  appellant  shall  then  list  each 
ground  separately  and  concisely  explain 
the  reasons  supporting  each  ground. 
Appeals  that  do  not  conform  to  the 
above  requirements  may  be  returned  at 
the  Commission's  discretion,  in  which 
case  the  appellant  shall  have  30  days 
from  the  date  the  appeal  is  returned  to 
submit  an  appeal  that  compfies  with  the 
above  requirements.  The  appellant  may 
provide  any  additional  information  for 
the  Commission  to  consider  in  an 
addendum  to  the  appeal.  Exhibits  may 
be  attached  to  an  appeal,  but  the 
appellant  should  not  attach  exhibits  that 
are  copies  of  documents  already  in  the 
possession  of  the  Commission.  Any 
exhibits  that  are  copies  of  documents 
already  in  the  Commission's  files  will 
not  be  retained  by  the  Commission. 
***** 

■  3.  Revise  §  2.40  to  read  as  follows: 

§2.40    Condttfctns  of  ralMse. 

(a)  General  conditions  of  release.  (1) 
The  conditions  set  forth  in  §  2.204(a)(3)- 
(6)  apply  for  the  reasons  set  forth  in 
§  2.204(a)(1).  These  conditions  are 
printed  on  the  certificate  of  release 
issued  to  each  releasee. 

(2)(i)  The  refusal  of  a  prisoner  who 
has  been  granted  a  parole  date  to  sign 
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the  certificate  of  release  (or  any  other 
document  necessary  to  fulfill  a 
condition  of  release)  constitutes 
withdrawal  of  that  prisoner's 
application  for  parole  as  of  the  date  of 
refusal.  To  be  considered  for  parole 
again,  that  prisoner  must  reapply  for 
parole  consideration. 

(ii)  A  prisoner  who  is  released  to 
supervision  through  good-time 
deduction  who  refuses  to  sign  the 
certificate  of  release  is  nevertheless 
bound  by  the  conditions  set  forth  in  that 
certificate. 

(b)  Special  conditions  of  release.  (1) 
The  Commission  may  impose  a 
condition  other  than  one  of  the  general 
conditions  of  release  if  the  Conunission 
determines  that  such  condition  is 
necessary  to  protect  the  public  from 
further  crimes  by  the  releasee  and  to 
provide  adequate  supervision  of  the 
releasee.  Examples  of  special  conditions 
of  release  that  the  Commission 
frequently  imposes  are  found  at 

§  2.204(b)(2). 

(2)  If  the  Commission  requires  the 
releasee's  participation  in  a  drug- 
treatment  program,  the  releasee  must 
submit  to  a  drug  test  before  release  and 
to  at  least  two  other  drug  tests,  as 
determined  by  the  supervision  officer.  A 
decision  not  to  impose  this  special 
condition,  because  available 
information  indicates  a  low  risk  of 
future  substance  abuse  by  the  releasee, 
shall  constitute  good  cause  for 
suspension  of  the  drug  testing 
requirements  of  18  U.S.C.  4209(a).  A 
grant  of  parole  or  reparole  is  contingent 
upon  the  prisoner  passing  all  pre-release 
drug  tests  administered  by  the  Bureau  of 
Prisons. 

(c)  Changing  conditions  of  release. 
The  provisions  of  §  2.204(c)  apply. 

(d)  Appeal.  A  releasee  may  appeal 
under  §  2.26  an  order  to  impose  or 
modify  a  release  condition  not  later  than 
30  days  after  the  date  the  condition  is 
imposed  or  modified. 

(e)  Application  of  release  conditions 
to  absconder.  The  provisions  of 

§  2.204(d)  apply. 

(f)  Revocation  for  possession  of  a 
controlled  substance.  If  the  Commission 
finds  after  a  revocation  hearing  that  a 
releasee,  released  after  December  31, 
1988,  has  possessed  a  controlled 
substance,  the  Conunission  shall  revoke 
parole  or  mandatory  release.  If  such  a 
releasee  fails  a  drug  test,  the 
Commission  shall  consider  appropriate 
alternatives  to  revocation.  The 
Commission  shall  not  revoke  parole  on 
the  basis  of  a  single,  unconfirmed 
positive  drug  test,  if  the  releasee 
challenges  the  test  result  and  there  is  no 
other  violation  found  by  the 
Commission  to  justify  revocation. 


(g)  Supervision  officer  guidance.  The 
provisions  of  §  2.204(f)  apply. 

(h)  Definitions.  For  purposes  of  this 
section — 

(1)  The  terms  supervision  officer, 
domestic  violence  crime,  approved 
offender-rehabilitation  program  and 
firearm,  as  used  in  §  2.204,  have  the 
meanings  given  those  terms  by 

§  2.204(g); 

(2)  The  term  releasee,  as  used  in  this 
section  and  in  §  2.204  means  a  person 
convicted  of  a  federal  offense  who  has 
been  released  on  parole  or  released 
through  good-time  deduction;  and 

(3)  The  term  certificate  of  release,  as 
used  in  this  section  and  §  2.204,  means 
the  certificate  of  parole  or  mandatory 
release  delivered  to  the  prisoner  under 
§2.29. 

■  4.  Revise  §  2.85  to  read  as  follows: 

§  2.85    Conditions  of  release. 

,    (a)  General  conditions  of  release.  (1) 
The  conditions  set  forth  in  §  2.204(a)(3)- 
(6)  apply  for  the  reasons  set  forth  in 
§  2.204(a)(1).  These  conditions  are 
printed  on  the  certificate  of  release 
issued  to  each  releasee. 

(2)(i)  The  refusal  of  a  prisoner  who 
has  been  granted  a  parole  date  to  sign 
the  certificate  of  release  (or  any  other 
dociunent  necessary  to  fulfill  a 
condition  of  release)  constitutes 
withdrawal  of  that  prisoner's 
application  for  parole  as  of  the  date  of 
refusal.  To  be  considered  for  parole 
again,  the  prisoner  must  reapply  for 
parole  consideration. 

(ii)  A  prisoner  who  is  released  to 
supervision  through  good-time 
deduction  who  refuses  to  sign  the 
certificate  of  release  is  nevertheless 
boimd  by  the  conditions  set  forth  in  that 
certificate. 

(b)  Special  conditions  of  release.  The 
Commission  may  impose  a  condition 
other  than  one  of  the  general  conditions 
of  release  if  the  Commission  determines 
that  such  condition  is  necessary  to 
protect  the  public  from  further  crimes 
by  the  releasee  and  provide  adequate 
supervision  of  the  releasee.  Examples  of 
special  conditions  of  release  that  the 
Commission  frequently  imposes  are 
found  at  §  2.204(b)(2). 

(c)  Changing  conditions  of  release. 
The  provisions  of  §  2.204(c)  apply. 

(d)  Application  of  release  conditions 
to  absconder.  The  provisions  of 

§  2.204(d)  apply. 

(e)  Supervision  officer  guidance.  The 
provisions  of  §  2.204(f)  apply. 

(f)  Definitions.  For  piuposes  of  this 
section — 

(1)  The  terms  supervision  officer, 
domestic  violence  crime,  approved 
offender-rehabilitation  program  and 
firearm,  as  used  in  §  2.204,  have  the 


meanings  given  those  terms  by 
§  2.204(g); 

(2)  The  term  releasee,  as  used  in  this 
section  and  in  §  2.204,  means  a  person 
convicted  of  an  offense  under  the 
District  of  Coliunbia  Code  who  has  been 
released  on  parole  or  released  through 
good-time  deduction;  and 

(3)  The  term  certificate  of  release,  as 
used  in  this  section  and  in  §  2.204, 
means  the  certificate  of  parole  or 
mandatory  release  delivered  to  the 
releasee  under  §  2.86. 

■  5.  Revise  Subpart  D  to  read  as  follows: 

SubfMft  D— District  of  Columbia  Supervised 
Releasees 

Sec. 

2.200  Authority,  jurisdiction,  and  functions 
of  the  U.S.  Parole  Commission  with 
respect  to  offenders  serving  terms  of 
supervised  release  imposed  by  the 
Superior  Court  of  the  District  of 
Columbia. 

2.201  Period  of  supervised  release. 

2.202  Prerelease  procedures. 

2.203  Certificate  of  supervised  release. 

2.204  Conditions  of  supervised  release. 

2.205  Confidentiality  of  supervised  release 
records. 

2.206  Travel  approval  and  transfers  of 
supervision. 

2.207  Supervision  reports  to  Commission. 

2.208  Termination  of  a  term  of  supervised 
release. 

2.209  Order  of  termination. 

2.210  Extension  of  term. 

2.211  Summons  to  appear  or  warrant  for 
retaking  releasee. 

2.212  Execution  of  warrant  and  service  of 
summons. 

2.213  Warrant  placed  as  deteiiner  and 
dispositional  review. 

2.214  Probable  cause  hearing  and 
determination. 

2.215  Place  of  revocation  heeiring. 

2.216  Revocation  hearing  procedure.  '        t 

2.217  Issuance  of  subpoena  for  appearance 
of  witnesses  or  production  of  documents. 

2.218  Revocation  decisions. 

2.219  Maximum  terms  of  imprisonment  and 
supervised  release. 

2.220  Appeal. 

Subpart  0— District  of  Columbia 
Supervised  Releasees 

§  2.200    Authority,  jurisdiction,  and 
functions  of  the  U.S.  Parole  Commission 
with  respect  to  offenders  serving  terms  of 
supervised  release  imposed  by  the  Superior 
Court  of  the  District  of  Columbia. 

(a)  The  U.S.  Parole  Commission  has 
jurisdiction,  pursuant  to  D.C.  Code  24- 
133(c)(2),  over  all  offenders  serving 
terms  of  supervised  release  imposed  by 
the  Superior  Court  of  the  District  of 
Columbia  imder  the  Sentencing  Reform 
Emergency  Amendment  Act  of  2000. 

(b)  The  U.S.  Parole  Commission  shall 
have  and  exercise  the  same  authority 
with  respect  to  a  term  of  supervised 
release  as  is  vested  in  the  United  States 
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district  courts  by  18  U.S.C.  3583(d) 
through  (i),  except  that: 

(1)  The  procedures  followed  by  the 
Commission  in  exercising  that  authority 
shall  be  those  set  forth  with  respect  to 
offenders  on  federal  parole  at  18  U.S.C.  " 
4209  through  4215  (Chapter  311  of  18 
United  States  Code);  and 

(2)  An  extension  of  a  term  of 
supervised  release  under  subsection 
(e)(2)  of  18  U.S.C.  3583  may  only  be 
ordered  by  the  Superior  Court  upon 
motion  from  the  Commission. 

(c)  Within  the  District  of  Columbia, 
supervision  of  offenders  on  terms  of 
supervised  release  under  the 
Commission's  jurisdiction  is  carried  out 
by  the  Community  Supervision  Officers 
of  the  Court  Services  and  Offender 
Supervision  Agency  (CSOSA),  pursuant 
to  D.C.  Code  24-1 33(c)(2).  Outside  the 
District  of  Colmnbia,  supervision  is 
carried  out  by  United  States  Probation 
Officers  pursuant  to  18  U.S.C.  3655.  For 
the  purpose  of  this  subpart,  any 
reference  to  a  "supervision  officer"  shall 
include  both  a  Community  Supervision 
Officer  of  CSOSA  and  a  United  States 
Probation  OfBcer  in  the  case  of  a 
releasee  who  is  imder  supervision 
outside  the  District  of  Columbia. 

§  2.201     Period  of  supervised  release. 

(a)  A  period  of  supervised  release  that 
is  subject  to  the  Conunission's 
jurisdiction  begins  to  run  on  the  day  the 
offender  is  released  from  prison  and 
continues  to  the  expiration  of  the  full 
term  imposed  by  the  Superior  Court, 
unless  early  termination  is  granted  by 
the  Commission. 

(b)  A  term  of  supervised  release  shall 
run  concurrently  with  any  federal,  state, 
or  local  term  of  probation,  parole  or 
supervised  release  for  another  offense, 
but  does  not  run  while  the  offender  is 
imprisoned  in  connection  with  a 
conviction  for  a  federal,  state,  or  local 
crime  (including  a  term  of 
imprisonment  resulting  from  a 
prob^ion,  parole,  or  supervised  release 
revocation)  unless  the  period  of 
imprisonment  is  less  than  30  days.  Such 
interruption  of  the  term  of  supervised 
release  is  required  by  D.C.  Code  24- 
403.01(b)(5),  and  is  not  dependent  upon 
the  issuance  of  a  warrant  or  an  order  of 
revocation  by  the  Commission. 

(c)  (1)  For  an  offender  serving 
multiple  terms  of  supervised  release 
imposed  by  the  Superior  Court,  the 
duration  of  the  Commission's 
jurisdiction  over  the  offender  shall  be 
governed  by  the  longest  term  imposed. 

(2)  If  the  Commission  terminates  such 
an  offender  from  supeivision  on  the 
longest  term  imposed,  this  order  shall 
have  the  effect  of  terminating  the 
offender  from  all  terms  of  supervised 


release  that  the  offender  is  serving  at  the 
time  of  the  order. 

(3)  If  the  Commission  issues  a  warrant 
or  summons  for  such  an  offender,  or 
revokes  supervised  release  for  such  an 
offender,  the  Conunission's  action  shall 
have  the  effect  of  commencing 
revocation  proceedings  on,  or  revoking, 
all  terms  that  the  offender  is  serving  at 
the  time  of  the  action.  In  revoking 
supervised  release  the  Commission  shall 
impose  a  term  of  imprisonment  and  a 
further  term  of  supervised  release  as  if 
the  Commission  were  revoking  a  single 
term  of  supervised  release.  For  the 
purpose  of  calculating  the  maximum 
authorized  term  of  imprisonment  at  first 
revocation  and  the  original  maximum 
authorized  term  of  supervised  release, 
the  Commission  shall  use  the  unexpired 
supervised  release  term  imposed  for  the 
offense  punishable  by  the  longest 
maximum  term  of  imprisonment. 

(4)  If  such  an  offender  is  released  to 

a  further  term  of  supervised  release  after 
serving  a  prison  term  resulting  from  a 
supervised  release  revocation,  the 
Commission  shall  consider  the  offender 
to  be  serving  only  the  single  term  of 
supervised  release  ordered  after 
revocation. 

§2.202    Prerelease  procedures. 

(a)  At  least  three  months,  but  not 
more  than  six  months,  prior  to  the 
release  of  a  prisoner  who  has  been 
sentenced  to  a  term  or  terms  of 
supervised  release  by  the  Superior 
Court,  the  responsible  prison  officials 
shall  have  the  prisoner's  release  plan 
forwarded  to  CSOSA  (or  to  the 
appropriate  U.S.  Probation  Office)  for 
investigation.  If  the  supervision  officer 
believes  that  any  special  condition  of 
supervised  release  should  be  imposed 
prior  to  the  release  of  the  prisoner,  the 
officer  shall  forward  a  request  for  such 
condition  to  the  Commission.  The 
Commission  may,  iIJ)on  such  request  or 
of  its  own  accord,  impose  any  special 
condition  in  addition  to  the  standard 
conditions  specified  in  §2.204,  which 
shall  take  effect  on  the  day  the  prisoner 
is  released. 

(b)  Upon  the  release  of  the  prisoner, 
the  responsible  prison  officials  shall 
instruct  the  prisoner,  in  writing,  to 
report  to  the  assigned  supervision  office 
within  72  hours,  and  shall  inform  the 
prisoner  that  failure  to  report  on  time 
shall  constitute  a  violation  of  supervised 
release.  If  the  prisoner  is  released  to  the 
custody  of  other  authorities,  the 
prisoner  shall  be  instructed  to  report  to 
the  supervision  office  within  72  hours 
after  his  release  from  the  physical 
custody  of  such  authorities.  U  the 
prisoner  is  unable  to  report  to  the 
supervision  office  within  72  hours  of 


release  because  of  an  emergency,  the 
prisoner  shall  be  instructed  to  report  to 
the  nearest  U.S.  Probation  Office  and 
obey  the  instructions  given  by  the  duty 
officer. 

§  2.203    Certificate  of  supervised  release. 

When  an  offender  who  has  been 
released  from  prison  to  serve  a  term  of 
supervised  release  reports  to  the 
supervision  officer  for  the  first  time,  the 
supervision  officer  shall  deliver  to  the 
releasee  a  certificate  listing  the 
conditions  of  supervised  release 
imposed  by  the  Commission  and  shall 
explain  the  conditions  to  the  releasee. 

§  2.204    Conditions  of  supervised  release. 

(a)(1)  General  conditions  of  release 
and  notice  by  certificate  of  release.  The 
conditions  set  forth  in  paragraphs  (a)(3)- 
(6)  of  this  section  apply  to  every 
releasee  and  are  necessary  to  protect  the 
public  from  further  crimes  by  the 
releasee  and  to  provide  adequate 
supervision  of  the  releasee.  The 
certificate  of  release  issued  to  each 
releasee  by  the  Commission  notifies  the 
releasee  of  these  conditions. 

(2)  Effect  of  refusal  to  sign  certificate 
of  release.  A  releasee  who  refuses  to 
sign  the  certificate  of  release  is 
nonetheless  bound  by  the  conditions  set 
forth  in  that  certificate. 

(3)  Reporting  arrival.  The  releasee 
shall  go  directly  to  the  district  named  in 
the  certificate,  appear  in  person  at  the 
supervision  office,  and  report  the 
releasee's  residence  address  to  the 
supervision  officer.  If  the  releasee  is 
uiiable  to  appear  in  person  at  that  office 
within  72  hours  of  release  because  of  an 
emergency,  the  releasee  shall  report  to 
the  nearest  U.S.  Probation  Office  and 
obey  the  instructions  given  by  the  duty 
officer.  A  releasee  who  is  initially 
released  to  the  physical  custody  of 
another  authority  shall  follow  the 
procedures  described  m  this  paragraph 
upon  release  from  the  custody  of  the 
other  authority. 

(4)  Providing  information  to  and 
cooperating  with  the  supervision  officer. 

(i)  The  releasee  shall,  between  the 
first  and  third  day  of  each  month,  make 
a  written  report  to  the  supervision 
officer  on  a  form  provided  for  that 
purpose.  The  releasee  shall  also  report 
to  the  supervision  officer  at  such  times 
and  in  such  a  manner  as  that  officer 
directs  and  shall  provide  such 
information  as  the  supervision  officer 
requests.  All  information  that  a  releasee 
provides  to  the  supervision  officer  shall 
be  complete  and  truthful. 

(ii)  The  releasee  shall  notify  the 
supervision  officer  within  two  days  of 
an  arrest  or  questioning  by  a  law- 
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enforcement  officer,  a  change  in  place  of 
residence,  or  a  change  in  employment. 

(iii)  The  releasee  shall  permit  the 
supervision  officer  to  visit  the  releasee's 
residence  eind  workplace. 

(iv)  The  releasee  snail  permit  the 
supervision  officer  to  confiscate  any 
material  that  the  supervision  officer 
believes  may  constitute  contraband  and 
that  is  in  plain  view  in  the  releasee's 
possession,  including  in  the  releasee's 
residence,  workplace,  or  vehicle. 

(v)  The  releasee  shall  submit  to  a  drug 
or  alcohol  test  whenever  ordered  to  do 
so  by  the  supervision  officer. 

(5)  Prohibited  conduct,  (i)  The 
releasee  shall  not  violate  any  law  and 
shall  not  associate  with  a  person  who  is 
violating  any  law. 

(ii)  The  releasee  shall  not  possess  a 
firearm,  other  dangerous  weapon,  or 
ammunition. 

(iii)  The  releasee  shall  not  drink 
alcoholic  beverages  to  excess  and  shall 
not  illegally  buy,  possess,  use,  or 
administer  a  controlled  substance.  The 
releasee  shall  not  frequent  a  place  where 
a  controlled  substance  is  illegally  sold, 
dispensed,  used,  or  given  away. 

(iv)  The  releasee  shall  not  leave  the 
geographic  limits  set  by  the  certificate  of 
release  without  written  permission  from 
the  supervision  officer. 

(v)  The  releasee  shall  not  associate 
with  a  person  who  has  a  criminal  record 
without  permission  from  the 
supervision  officer. 

(vi)  The  releasee  shall  not  enter  into 
an  agreement  to  act  as  an  informer  or 
special  agent  for  a  law-enforcement 
agency  without  the  prior  approval  of  the 
Commission. 

(6)  Additional  conditions,  (i)  The 
releasee  shall  make  a  diligent  effort  to 
work  regularly,  unless  excused  by  the 
supervision  officer,  and  to  support  any 
legal  dependent.  The  releasee  shall 
participate  in  an  employment  readiness 
program  if  so  directed  by  the 
supervision  officer. 

(ii)  The  releasee  shall  make  a  diligent 
effort  to  satisfy  any  fine,  restitution 
order,  coiut  costs  or  assessment,  or 
court-ordered  child  support  or  alimony 
payment  to  which  the  releasee  is 
subject.  The  releasee  shall  provide 
financial  information  relevant  to  the 
payment  of  such  a  financial  obligation 
that  is  requested  by  the  supervision 
officer.  If  unable  to  pay  such  a  financial 
obligation  in  one  sum,  the  releasee  shall 
cooperate  with  the  supervision  officer  to 
establish  an  installment-payment 
schedule. 

(iii)  If  the  term  of  supervision  results 
ft-om  a  conviction  for  a  domestic 
violence  crime,  and  such  conviction  is 
the  releasee's  first  conviction  for  such  a 
crime,  the  releasee  shall,  as  directed  by 


the  supervision  officer,  attend  an 
approved  offender-rehabilitation 
program  if  such  a  program  is  readily 
available  within  a  50-mile  radius  of  the 
releasee's  residence. 

(iv)  The  releasee  shall  comply  with 
any  applicable  sex-offender  reporting 
and  registration  law. 

(v)  The  releasee  shall  provide.a  DNA 
sample,  as  directed  by  the  supervision 
officer,  if  collection  of  such  sample  is 
authorized  by  the  DNA  Analysis 
Backlog  Elimination  Act  of  2000. 

(vi)  Ijt  the  releasee  is  supervised  by  the 
District  of  Columbia  Court  Services  and 
Offender  Supervision  Agency,  the 
releasee  shall  submit  to  the  sanctions 
imposed  by  the  supervision  officer 
within  the  limits  established  by  an 
approved  schedule  of  graduated 
sanctions  if  the  supervision  officer  finds 
that  the  releasee  has  tested  positive  for 
illegal  drugs  or  has  committed  a 
noncriminal  violation  of  the  conditions 
of  release.  Notwithstanding  the 
imposition  of  a  graduated  sanction,  if 
the  Commission  believes  the  releasee  is 
a  risk  to  the  public  safety,  or  is  not 
complying  in  good  faith  with  the 
sanction  imposed,  the  Commission  may 
commence  revocation  proceedings  on 
the  alleged  violation(s)  upon  which  the 
graduated  sanction  was  based. 

(vii)  As  directed  by  the  supervision 
officer,  the  releasee  shall  notify  a  person 
of  a  risk  of  harm  that  may  be  determined 
from  a  review  of  the  releasee's  criminal 
record  or  personal  history  and 
characteristics.  In  addition,  the 
supervision  officer  is  authorized  to 
make  such  notifications  as  are  permitted 
by  the  Commission's  rules,  and  to 
confirm  the  releasee's  compliance  with 
any  notification  directive,  (b)(1)  Special 
conditions  of  release.  The  Commission 
may  impose  a  condition  other  than  a 
condition  set  forth  in  paragraphs  (a)(3)- 
(6)  of  this  section  if  the  Commission 
determines  that  such  condition  is 
necessary  to  protect  the  public  from 
further  crimes  by  the  releasee  and 
provide  adequate  supervision  of  the 
releasee. 

(2)  The  following  are  examples  of 
special  conditions  frequently  imposed 
by  the  Commission — 

(i)  That  the  releasee  reside  in  or 
participate  in  the  program  of  a 
community  corrections  center,  or  both, 
for  all  or  part  of  the  period  of 
supervision; 

(ii)  That  the  releasee  participate  in  a 
drug-or  alcohol-treatment  program,  and 
abstain  from  all  use  of  alcohol  and  other 
intoxicants; 

(iii)  That,  as  an  alternative  to 
incarceration,  the  releasee  remain  at 
home  diuing  nonworking  hours  and 
have  compliance  with  this  condition 


monitored  by  telephone  or  electronic 
signaling  devices;  and 

(iv)  That  the  releasee  permit  a 
supervision  officer  to  conduct  a  search 
of  the  releasee's  person,  or  of  any 
building,  vehicle,  or  other  area  under 
the  control  of  the  releasee,  at  such  time 
as  that  supervision  officer  shall  decide, 
and  to  seize  contraband  found  thereon 
or  therein. 

(3)  If  the  Commission  requires  the 
releasee's  participation  in  a  drug- 
treatment  program,  the  releasee  must 
submit  to  a  drug  test  within  15  days  of 
release  and  to  at  least  two  other  drug 
tests,  as  determined  by  the  supervision 
officer.  A  decision  not  to  impose  this 
special  condition,  because  available 
information  indicates  a  low  risk  of 
future  substance  abuse  by  the  releasee, 
shall  constitute  good  cause  for 
suspension  of  the  drug  testing 
requirements  of  18  U.S.C.  3583(d). 

(c)  Changing  conditions  of  release.  (1) 
The  Conunission  may  at  any  time 
modify  or  add  to  the  conditions  of 
release  if  the  Commission  determines 
that  such  modification  or  addition  is 
necessary  to  protect  the  public  from 
further  crimes  by  the  releasee  and 
provide  adequate  supervision  of  the 
releasee. 

(2)(i)  Except  as  provided  in  paragraph 
(c)(2)(ii)  of  this  section,  before  the 
Commission  orders  a  change  of 
condition,  the  releasee  shall  be  notified 
of  the  proposed  modification  or 
addition  and,  unless  waived,  shall  have 
10  days  from  receipt  of  such  notification 
to  comment  on  the  proposed 
modification  or  addition.  Following  that 
10-day  period,  the  Commission  shall 
have  21  days,  exclusive  of  holidays,  to 
determine  whether  to  order  such 
modification  or  addition  to  the 
conditions  of  release. 

(ii)  The  10-day  notice  requirement  of 
paragraph  (c)(2)(i)  of  this  section  does 
not  apply  to  a  change  of  condition  that 
results  from  a  revocation  hearing  for  the 
releasee,  a  determination  that  the 
modification  or  addition  must  be 
ordered  immediately  to  prevent  harm  to 
the  releasee  or  to  the  public,  or  a  request 
from  the  releasee. 

(d)  Application  of  release  conditions 
to  absconder.  A  releasee  who  absconds 
fron^  supervision  prevents  the  term  of 
supervision  from  expiring  and  the 
running  of  the  term  is  tolled  during  the 
time  that  the  releasee  is  an  absconder. 
A  releasee  who  absconds  from 
supervision  remaifts  bound  by  the 
conditions  of  release,  even  after  the  date 
that  the  term  of  supervision  originally 
was  scheduled  to  expire.  The 
Conunission  may  revoke  the  term  of 
supervision  based  on  a  violation  of  a 
release  condition  committed  by  such  a 
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releasee  before  the  expiration  of  the 
term  ofsupervision,  as  extended  by  the 
period  of  absconding. 

(e)  Revocation  for  certain  violations  of 
release  conditions.  If  the  Commission 
finds  after  a  revocation  hearing  that  a 
releasee  has  possessed  a  controlled 
substance,  refused  to  comply  with  drug 
testing,  possessed  a  firearm,  or  tested 
positive  for  illegal  controlled  substances 
more  than  three  times  over  the  course  of 
one  year,  the  Commission  shall  revoke 
the  term  of  supervision  and  impose  a 
term  of  imprisonment  as  provided  at 
§  2.218.  If  the  releasee  fails  a  drug  test, 
the  Commission  shall  consider 
appropriate  alternatives  to  revocation, 
(fl  Supervision  officer  guidance.  The 
Commission  expects  a  releasee  to 
understand  the  conditions  of  release 
according  to  the  plain  meaning  of  those 
conditions  and  to  seek  the  guidance  of 
the  supervision  officer  before  engaging 
in  conduct  that  may  violate  a  condition 
of  release.  The  supervision  officer  may 
instruct  a  releasee  to  refrain  from 
particular  conduct,  or  take  specific  steps 
to  avoid  violating  a  condition  of  release, 
or  to  correct  an  existing  violation  of  a 
condition  of  release.  The  releasee's 
failure  to  obey  a  directive  from  the 
supervision  officer  to  report  on 
compliance  with  such  instructions  may 
be  considered  as  a  violation  of  the 
condition  described  at  paragraph 
(a){4)(i)  of  this  section. 

(g)  Definitions.  As  used  in  this 
section,  the  term — 

(1)  Releasee  means  a  person  who  has 
been  sentenced  to  a  term  of  supervised 
release  by  the  Superior  Court  of  the 
District  of  Columbia; 

(2)  Supervision  officer  means  a 
Community  Supervision  Officer  of  the 
District  of  Columbia  Coint  Services  and 
Offender  Supervision  Agency  or  United 
States  Probation  Officer; 

(3)  Domestic  violence  crime  has  the 
meaning  given  that  term  by  18  U.S.C. 
3561,  except  that  the  term  "court  of  the 
United  States"  as  used  in  that  definition 
shall  be  deemed  to  include  the  District 
of  Columbia  Superior  Court; 

(4)  Approved  offender-rehabilitation 
program  means  a  program  that  has  been 
approved  by  the  District  of  Columbia 
Court  Services  and  Offender 
Supervision  Agency  (or  the  United 
States  Probation  Office)  in  consultation 
with  a  State  Coalition  Against  Domestic 
Violence  or  other  appropriate  experts; 

(5)  Certificate  of  release  means  the 
certificate  of  supervised  release 
delivered  to  the  releasee  under  §  2.203; 
and 
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(6)  Firearm  has  the  meaning  given  bv 
18  U.S.C.  921. 


§  2.205    Confidentiality  of  supervised 
release  reconto. 

(a)  Consistent  with  the  Privacy  Act  of 
1974  (5  U.S.C  552a(b)),  the  contents  of 
supervised  release  records  shall  be 
confidential  and  shall  not  be  disclosed 
outside  the  Commission  and  CSOSA  (or 
the  U.S.  Probation  Office)  except  as 
provided  in  paragraphs  (b)  and  (c)  of 
this  section. 

(b)  Information  pertaining  to  a 
releasee  may  be  disclosed  to  the  general 
public,  without  the  consent  of  the 
releasee,  as  authorized  by  §  2.37. 

(c)  Information  other  than  as 
described  in  §  2.37  may  be  disclosed 
without  the  consent  of  the  releasee  only 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a(b)) 
and  the  implementing  rules  of  the 
Commission  or  CSOSA,  as  applicable. 

§  2.206    Travel  approval  and  transfers  of 
supervision. 

(a)  A  releasee's  supervision  officer 
may  approve  travel  outside  the  district 
of  supervision  without  approval  of  the 
Commission  in  the  following  situations: 

(1)  Trips  not  to  exceed  thirty  days  for 
family  emergencies,  vacations,  and 
similar  personal  reasons; 

(2)  Tnps,  not  to  exceed  thirty  days,  to 
investigate  reasonably  certain 
employment  possibilities;  and 

(3)  Recurring  travel  across  a  district 
boundary,  not  to  exceed  fifty  miles 
outside  the  district,  for  purpose  of 
employment,  shopping,  or  recreation. 

(b)  Specific  advance  approval  by  the 
Commission  is  required  for  all  foreign 
travel,  employment  requiring  recurring 
travel  more  than  fifty  miles  outside  the 
district,  and  vacation  travel  outside  the 
district  of  supervision  exceeding  thirty 
days.  A  request  for  such  permission 
shall  be  in  writing  and  must 
demonstrate  a  substantial  need  for  such 
travel. 

(c)  A  special  condition  imposed  by 
the  Commission  prohibiting  certain 
travel  shall  apply  instead  of  any  general 
rules  relating  to  travel  as  set  forth  in 
paragraph  (a)  of  this  section. 

(d)  The  district  of  supervision  for  a 
releasee  under  the  supervision  of 
CSOSA  shall  be  the  District  of 
Columbia,  except  that  for  the  purpose  of 
travel  permission  under  this  section,  the 
district  of  supervision  shall  include  the 
D.C.  metropolitan  area  as  defined  in  the 
certificate  of  supervised  release. 

(e)  A  supervised  releasee  who  is 
under  the  jurisdiction  of  the 
Commission,  and  who  is  released  or 
transferred  to  a  district  outside  the 
District  of  Columbia,  shall  be  supervised 
by  a  U.S.  Probation  Officer  pursuant  to 
18  U.S.C.  3655. 

(f)  A  supervised  releasee  may  be 
transferred  to  a  new  district  of 


supervision  with  the  permission  of  the 
supervision  offices  of  both  the 
transferring  and  receiving  district, 
provided  such  transfer  is  not  contrary  to 
instructions  from  the  Commission. 

§  2.207    Supervision  reports  to 
Commission. 

A  regular  supervision  report  shall  be 
submitted  to  the  Commission  by  the 
supervision  officer  after  the  completion 
of  12  months  of  continuous  community 
supervision  and  annually  thereafter. 
The  supervision  officer  shall  submit 
such  additional  reports  and  information 
concerning  both  the  releasee,  and  the 
enforcement  of  the  conditions  of 
supervised  release,  as  the  Commission 
may  direct.  All  reports  shall  be 
submitted  according  to  the  format 
established  by  the  Commission. 

§  2.208    Termination  of  a  term  of 
supervised  release. 

(a)  The  Commission,  in  its  discretion, 
may  terminate  a  term  of  supervised 
release  and  discharge  the  releasee  from 
further  supervision  at  any  time  after  the 
expiration  of  one  year  of  supervised 
release,  if  the  Commission  is  satisfied 
that  such  Action  is  warranted  by  the 
conduct  of  the  releasee  and  the  interest 
of  justice. 

Cb)  Two  years  after  release  on    . 
supervision,  and  at  least  annually 
thereafter,  the  Commission  shall  review 
the  status  of  each  releasee  to  determine^ 
the  need  for  continued  supervision.  In 
calculating  such  two-year  period  there 
shall  not  be  included  any  period  of 
release  prior  to  the  most  recent  release, 
nor  any  period  served  in  confinement 
on  any  other  sentence.  A  review  shall 
also  be  conducted  whenever 
termination  of  supervision  is  specially 
recommended  by  the  releasee's 
supervision  officer.  If  the  term  of 
supervised  release  imposed  by  the  court 
is  two  years  or  less,  termination  of 
supervision  shall  be  considered  only  if 
specially  recommended  by  the 
releasee's  supervision  officer. 

(c)  In  determining  whether  to  grant 
early  termination  of  supervision,  the 
Commission  shall  calculate  for  the 
releasee  a  Salient  Factor  Score  under 
§  2.20,  and  shall  apply  the  following 
early  termination  guidelines,  provided 
that  case-specific  factors  do  not  indicate 
a  need  for  continued  supervision: 

(1)  For  a  releasee  classified  in  the  very 
good  risk  category  and  whose  current 
offense  did  not  involve  violence,  ; 
termination  of  supervision  may  be 
ordered  after  two  continuous  years  of 
incident-free  supervision  in  the 
commimity. 

(2)  For  a  releasee  classified  in  the  very 
good  risk  category  and  whose  current 
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offense  involved  violence  other  than 
high  level  violence,  termination  of 
supervision  may  be  ordered  after  three 
continuous  years  of  incident-free 
supervision  in  the  community. 

l3)  For  a  releasee  classiHed  in  the  very 
good  risk  category  and  whose  current 
offense  involved  high  level  violence 
(without  death  of  victim  resulting), 
termination  of  supervision  may  be 
ordered  after  four  continuous  years  of 
incident-free  supervision  in  the 
community. 

(4)  For  a  releasee  classifted  in  other 
than  the  very  good  risk  category,  whose 
current  offense  did  not  involve  violence, 
and  whose  prior  record  includes  not 
more  than  one  episode  of  felony 
violence,  termination  of  supervision 
may  be  ordered  after  three  continuous 
years  of  incident-free  supervision  in  the 
community. 

(5)  For  a  releasee  classified  in  other 
than  the  very  good  risk  category  whose 
current  offense  involved  violence  other 
than  high  level  violence,  or  whose 
current  offense  did  not  involve  violence 
but  the  releasee's  prior  record  includes 
two  or  more  episodes  of  felony  violence, 
termination  of  supervision  may  be 
ordered  after  foiu  continuous  years  of 
incident-ft'ee  supervision  in  the 
conununity. 

(6)  For  releasees  in  the  following 
categories,  release  from  supervision 
prior  to  five  years  may  be  ordered  only 
upon  a  case-specific  finding  that,  by 
reason  of  age,  infirmity,  or  other 
compelling  factors,  the  releasee  is 
unlikely  to  be  a  threat  to  the  public 
safety: 

(i)  A  releasee  in  other  than  the  very 
good  risk  category  whose  current 
offense  involved  high  level  violence; 

(ii)  A  releasee  whose  current  offense 
involved  high  level  violence  with  death 
of  victim  resulting;  and 

(iii)  A  releasee  who  is  a  sex  offender 
'  serving  a  term  of  supervised  release  that 
exceeds  five  years. 

(7)  The  terms  violence  and  high  level 
violence  are  defined  in  §  2.80.  The  term 
incident-free  supervision  means  that  the 
releasee  has  had  no  reported  violations, 
and  has  not  been  the  subject  of  any 
arrest  or  law  enforcement  investigation 
that  raises  a  reasonable  doubt  as  to 
whether  the  releasee  has  been  able  to 
refrain  from  law  violations  while  under 
supervision. 

(d)  Except  in  the  case  of  a  releasee 
covered  by  paragraph  (c)(6)  ofthis 
section,  a  decision  to  terminate 
supervision  below  the  guidelines  may 
be  made  if  it  appears  that  the  releasee 
is  a  better  risk  than  indicated  by  the 
Scdient  factor  score  (if  classified  in  other 
than  the  very  good  risk  category),  or  is 
a  less  serious  risk  to  the  public  safety 


than  indicated  by  a  violent  ciurent 
offense  orjprior  record.  However, 
termination  of  supervision  prior  to  the 
completion  of  two  years  of  incident-free 
supervision  will  not  be  granted  in  any 
case  imless  case-specific  factors  clearly 
indicate  that  continued  supervision 
would  be  counterproductive  to  the 
releasee's  rehabilitation. 

(e)  A  releasee  with  a  pending  criminal 
charge  who  is  otherwise  eligible  for  an 
early  termination  from  supervision  shall 
not  be  discharged  from  supervision 
until  the  disposition  of  such  charge  is 
known. 

(f)  Decisions  on  the  early  termination 
of  a  term  of  supervised  release  for  an 
offender  sentenced  under  the  YRA  shall 
be  made  under  the  provisions  of  this 
section.  If  the  Commission  terminates 
the  term  of  supervised  release  before  the 
expiration  of  the  term,  the  youth 
offender's  conviction  is  automatically 
set  aside  and  the  Commission  shall 
issue  a  certificate  setting  aside  the 
conviction.  See  D.C.  Code  24-906(c), 
(d).  The  set-aside  certificate  shall  be 
issued  in  lieu  of  the  certificate  of 
discharge  described  in  §  2.209. 

§  2.209    Order  of  termination. 

When  the  Commission  orders  the 
termination  of  a  term  of  supervised 
release,  it  shall  issue  a  certificate  to  the 
releasee  granting  the  releasee  a  full 
discharge  from  his  term  of  supervised 
release.  The  termination  and  discharge 
shall  take  effect  only  upon  the  actual 
delivery  of  the  certificate  of  discharge  to 
the  releasee  by  the  supervision  officer, 
and  may  be  rescinded  for  good  cause  at 
any  time  prior  to  such  delivery. 

§  2.21 0    Extension  of  term. 

(a)  At  any  time  during  service  of  a 
term  of  supervised  release,  the 
Commission  may  submit  to  the  Superior 
Court  a  motion  to  extend  the  term  of 
supervised  release  to  the  maximum  term 
authorized  by  law,  if  less  than  the 
maximum  authorized  term  was 
originally  imposed.  If  the  Superior 
Court  grants  the  Conimission's  motion 
prior  to  the  expiration  of  the  term 
originally  imposed,  the  extension 
ordered  by  the  court  shall  take  effect 
upon  issuance  of  the  order. 

(b)  The  Commission  may  submit  the 
motion  for  an  extension  of  a  term  of 
supervised  release  if  the  Commission 
finds  that  the  rehabilitation  of  the 
releasee  or  the  protection  of  the  public 
bom  further  crimes  by  the  releasee  is 
likely  to  require  a  longer  period  of 
supervision  than  the  court  originally 
contemplated.  The  Commission's 
groxmds  for  making  such  a  finding  shall 
be  stated  in  the  motion  filed  with  the 
court. 


(c)  The  provisions  of  this  section  shall 
not  apply  to  the  Commission's 
determination  of  an  appropriate  period 
of  further  supervised  release  following 
revocation  of  a  term  of  supervised 
release. 

§  2.211    Summons  to  appear  or  warrant  for 
retaking  releasee. 

(a)  If  a  releasee  is  alleged  to  have 
violated  the  conditions  of  his  release, 
and  satisfactory  evidence  thereof  is 
presented,  a  Commissioner  may: 

(1)  Issue  a  summons  requiring  the 
releasee  to  appear  for  a  probable  cause 
hearing  or  local  revocation  hearing;  or 

(2)  Issue  a  warrant  for  the 
apprehension  and  return  of  the  releasee 
to  custody. 

(b)  A  summons  or  warrant  under 
paragraph  (a)  of  this  section  may  be 
issued  or  withdrawn  only  by  a 
Commissioner. 

(c)  Any  summons  or  warrant  imder 
this  section  shall  be  issued  as  soon  as 
practicable  after  the  alleged  violation  is 
reported  to  the  Commission,  except 
when  delay  is  deemed  necessary. 
Issuance  of  a  summons  or  warrant  may 
be  withheld  until  the  frequency  or 
seriousness  of  the  violations,  in  the 
opinion  of  a  Commissioner,  requires 
such  issuance.  In  the  case  of  any 
releasee  who  is  charged  with  a  criminal 
offense  and  who  is  awaiting  disposition 
of  such  charge,  issuance  of  a  summons 
or  warrant  may  be: 

(1)  Temporarily  withheld; 

(2)  Issued  by  the  Commission  and 
held  in  abeyance; 

(3)  Issued  by  the  Commission  and  a 
detainer  lodged  with  the  custodial 
authority;  or 

(4)  Issued  for  the  retaking  of  the 
releasee. 

(d)  A  summons  or  warrant  may  be 
issued  only  within  the  maximum  term 
or  terms  of  the  period  of  supervised 
release  being  served  by  the  releasee, 
except  as  provided  for  an  absconder 
from  supervision  in  §  2.204(i).  A 
summons  or  warrant  shall  be  considered 
issued  when  signed  and  either: 

(1)  Placed  in  the  mail;  or 

(2)  Sent  by  electronic  transmission  to 
the  appropriate  law  enforcement 
authority. 

(e)  The  issuance  of  a  warrant  under 
this  section  operates  to  bar  the 
expiration  of  the  term  of  supervised 
release.  Such  warrant  maintains  the 
Commission's  jurisdiction  to  retake  the 
releasee  either  before  or  after  the  normal 
expiration  date  of  the  term,  and  for  such 
time  as  may  be  reasonably  necessary  for 
the  Commission  to  reach  a  final 
decision  as  to  revocation  of  the  term  of 
supervised  release. 

(f)  A  summons  or  warrant  issued 
pursuant  to  this  section  shall  be 
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accompanied  by  a  warrant  application 
(or  other  notice)  stating: 

(1)  The  charges  against  the  releasee; 

(2)  The  specific  reports  and  other 
documents  upon  which  the  Commission 
intends  to  rely  in  determining  whether 
a  violation  of  supervised  release  has 
occurred  and  whether  to  revoke 
supervised  release; 

(3)  Notice  of  the  Commission's  intent, 
if  the  releasee  is  arrested  within  the 
District  of  Columbia,  to  hold  a  probable 
cause  hearing  within  five  days  of  the 
releasee's  arrest; 

(4)  A  statement  of  the  purpose  of  the 
probable  cause  hearing; 

(5)  The  days  of  the  week  on  which  the 
Commission  regularly  holds  its  dockets 
of  probable  cause  hearings  at  the  Central 
Detention  Facility; 

(6)  The  releasee's  procedural  rights  in 
the  revocation  process;  and 

(7)  The  possible  actions  that  the 
Commission  may  take. 

(g)  In  the  case  of  an  offender  who  is 
serving  concurrent  terms  of  parole  and 
supervised  release  linder  the 
Commission's  jurisdiction,  the 
Commission  may  take  any  action 
permitted  by  this  section  on  the  basis  of'' 
one  or  more  of  the  terms  [e.g.,  the 
Commission  may  issue  warrants  on  both 
terms,  and  order  that  the  first  warrant 
should  be  executed,  and  that  the  second 
warrant  should  be  placed  as  a  detainer 
and  executed  only  when  the  offender  is 
released  from  the  prison  term  that 
begins  with  the  execution  of  the  first 
warrant).  The  Commission  may  conduct 
separate  revocation  hearings,  or 
consider  all  parole  and  supervised 
release  violation  charges  in  one 
combined  hearing  and  make 
dispositions  on  the  parole  and 
supervised  release  terms.  If  the 
Commission  conducts  separate 
revocation  hearings  and  revokes  parole 
or  supervised  release  at  the  first  hearing, 
the  Commission  may  conduct  the 
subsequent  hearing  on  the  same 
violation  behavior  as  an  institutional 
hearing. 

§  2.21 2    Execution  of  warrant  and  service 
of  summons. 

(a)  Any  officer  of  any  Federal  or 
District  of  Columbia  correctional 
institution,  any  Federal  Officer 
authorized  to  serve  criminal  process,  or 
any  officer  or  designated  civilian 
employee  of  the  Metropolitan  Police 
Department  of  the  District  of  Columbia, 
to  whom  a  warrant  is  delivered,  shall 
execute  such  warrant  by  taking  the 
releasee  and  returning  him  to  the 
custody  of  the  Attorney  General. 

(b)  Upon  the  arrest  of  the  releasee,  the 
officer  executing  the  warrant  shall 
deliver  to  the  releasee  a  copy  of  the 


warrant  application  (or  other  notice 
provided  by  the  Commission) 
containing  the  information  described  in 
§  2.211(f). 

(c)  If  execution  of  the  warrant  is 
delayed  pending  disposition  of  local 
charges,  for  further  investigation,  or  for 
some  other  purpose,  the  releasee  is  to  be 
continued  under  supervision  by  the 
supervision  officer  until  the  normal 
expiration  of  the  sentence,  or  imtil  the 
warrant  is  executed,  whichever  first 
occurs.  Monthly  supervision  reports  are 
to  be  submitted,  and  the  releasee  must 
continue  to  abide  by  all  the  conditions 
of  release. 

(d)  If  any  other  warrant  for  the  arrest 
of  the  releasee  has  been  executed  or  is 
outstanding  at  the  time  the 
Commission's  warrant  is  executed,  the 
arresting  officer  may,  within  72  hours  of 
executing  the  Commission's  warrant, 
release  the  arrestee  to  such  other 
warrant  and  lodge  the  Commission's 
warrant  as  a  detainer,  voiding  the 
execution  thereof,  provided  such  action 
is  consistent  with  Uie  instructions  of  the 
Commission.  In  other  cases,  the  arrestee 
may  be  released  from  an  executed 
warrant  whenever  the  Commission  finds 
such  action  necessary  to  serve  the  ends 
of  justice. 

(e)  A  siunmons  to  appear  at  a  probable 
cause  hearing  or  revocation  hearing 
shall  be  served  upon  the  releasee  in 
person  by  delivering  to  the  releasee  a 
copy  of  the  summons  and  the 
application  therefor.  Service  shall  be 
made  by  any  Federal  or  District  of 
Columbia  officer  authorized  to  serve 
criminal  process  and  certification  of 
such  service  shall  be  returned  to  the 
Commission. 

(f)  Official  notification  of  the  issuance 
of  a  Commission  warrant  shall  authorize 
any  law  enforcement  officer  within  the 
United  States  to  hold  the  releasee  in 
custody  until  the  warrant  can  be 
executed  in  accordance  with  paragraph 
(a)  of  this  Section. 

§  2J2^  3    Warrant  placed  as  detainer  and 
dispositional  review. 

(a)  When  a  releasee  is  a  prisoner  in 
the  custody  of  other  law  enforcement 
authorities,  or  is  serving  a  new  sentence 
of  imprisomnent  imposed  for  a  crime  (or 
for  a  violation  of  some  other  form  of 
community  supervision)  committed 
while  on  supervised  release,  a  violation 
warrant  may  be  lodged  against  him  as  a 
detainer. 

(b)  The  Commission  shall  review  the 
detainer  upon  the  request  of  the 
prisoner  pursuant  to  the  procedure  set 
forth  in  §  2.47(a)(2).  Following  such 
review,  the  Commission  may: 


(1)  Withdraw  the  detainer  and  order 
reinstatement  of  the  prisoner  to 
supervision  upon  release  from  custody; 

(2)  Order  a  dispositional  revocation  ' 
,  hearing  to  be  conducted  at  the 

institution  in  which  the  prisoner  is 
confined;  or 

(3)  Let  the  detainer  stand  until  the 
new  sentence  is  completed.  Following 
the  execution  of  the  Commission's 
warrant,  and  the  transfer  of  the  prisoner 
to  an  appropriate  federal  facility,  an 
institutional  revocation  hearing  shall  be 
conducted. 

(c)  Dispositional  revocation  hearings 
pursuant  to  this  section  shall  be 
conducted  in  accordance  with  the 
provisions  at  §  2.216  governing 
institutional  revocation  hearings.  A 
hearing  conducted  at  a  state  or  local 
facility  may  be  conducted  either  by  a 
hearing  examiner  or  by  any  federal, 
state,  or  local  official  designated  by  a 
Commissioner.  Following  a  revocation 
hearing  conducted  pursuant  to  this 
section,  the  Commission  may  take  any 
action  authorized  by  §§  2.218  and  2.219. 

(d)  The  date  the  violation  term 
commences  is  the  date  the 
Commission's  warrant  is  executed.  A 
releasee's  violation  term  (i.e.,  the  term  of 
imprisonment  and/or  further  term  of 
supervised  release  that  the  Conmiission 
may  require  the  releasee  to  serve  after 
revocation)  shall  start  to  run  only  upon 
the  offender's  release  from  the 
confinement  portion  of  the  intervening 
sentence. 

(e)  An  offender  whose  supervised 
release  is  revoked  shall  be  given  credit 
for  all  time  in  confinement  resulting 
from  any  new  offense  or  violation  that 
is  considered  by  the  Commission  as  a 
basis  for  revocation,  but  solely  for  the 
purpose  of  satisfying  the  time  ranges  in 
the  reparole  guidelines  at  §2.21.  The 
computation  of  the  offender's  sentence, 
and  the  forfeiture  of  time  on  supervised 
release,  are  not  affected  by  such 
guideline  credit. 

§  2.21 4    Probable  cause  hearing  and 
determination. 

(a)  Hearing.  A  supervised  releasee 
who  is  retaken  and  held  in  custody  in 
the  District  of  Columbia  on  a  warrant 
issued  by  the  Commission,  and  who  has 
not  been  convicted  of  a  new  crime,  shall 
be  given  a  probable  cause  hearing  by  an 
examiner  of  the  Commission  no  later 
than  five  days  from  the  date  of  such 
retaking.  A  releasee  who  is  retaken  and 
held  in  custody  outside  the  District  of 
Columbia,  but  within  the  Washington 
D.C.  metropolitan  area,  and  who  has  not 
been  convicted  of  a  new  crime,  shall  be 
given  a  probable  cause  hearing  by  an 
examiner,  of  the  Commission  within  five 
days  of  the  releasee's  arrival  at  a  facility 
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where  probable  cause  hearings  are 
conducted.  The  purpose  of  a  probable 
cause  hearing  is  to  deteimine  whether 
there  is  probable  cause  to  believe  that 
the  releasee  has  violated  the  conditions 
of  supervised  release  as  charged,  and  if 
so,  whether  a  local  or  institutional 
revocation  hearing  should  be 
conducted.  If  the  examiner  finds 
probable  cause,  the  examiner  shall 
schedule  a  final  revocation  hearing  to  be 
held  within  65  days  of  the  releasee's 
arrest. 

(b)  Notice  and  xipportunity  to 
postpone  hearing.  Prior  to  the 
commencement  of  each  docket  of 
probable  cause  hearings  in  the  District 
of  Coliunbia,  a  list  of  the  releasees  who 
are  scheduled  for  probable  cause 
hearings,  together  with  a  copy  of  the 
warrant  application  for  each  releasee, 
shall  be  sent  to  the  D.C.  Public  Defender 
Service.  At  or  before  the  probable  cause 
*  hearing,  the  releasee  (or  the  releasee's 
attorney)  may  submit  a  written  request 
that  the  hearing  be  postponed  for  any 
period  up  to  tidrty  days,  and  the 
Commission  shall  ordinarily  grant  such 
requests.  Prior  to  the  commencement  of 
the  probable  cause  hearing,  the 
examiner  shall  advise  the  releasee  that 
the  releasee  may  accept  representation 
by  the  attorney  from  the  D.C.  Public 
Defender  Service  who  is  assigned  to  that 
docket,  waive  the  assistance  of  an 
attorney  at  the  probable  cause  hearing, 
or  have  the  probable  cause  hearing 
postponed  in  order  to  obtain  another 
attorney  and/or  witnesses  on  his  behalf. 
In  addition,  the  releasee  may  request  the 
Commission  to  require  the  attendance  of 
adverse  witnesses  [i.e.,  witnesses,  who 
have  given  information  upon  which 
revocation  may  be  based)  at  a  postponed 
probable  cause  hearing.  Such  adverse 
witnesses  may  be  required  to  attend 
either  a  postponed  probable  cause 
hearing,  or  a  combined  postponed 
probable  cause  and  local  revocation 
hearing,  provided  the  releasee  meets  the 
requirements  of  §  2.215(a)  for  a  local 
revocation  hearing.  The  releasee  shall 
also  be  given  notice  of  the  time  and 
place  of  any  postponed  probable  cause 
hearing. 

(c)  Review  of  the  charges.  At  the 
beginning  of  the  probable  cause  hearing, 
the  examiner  shall  ascertain  that  the 
notice  required  by  §  2.212(b)  has  been 
given  to  the  releasee.  The  examiner 
shall  then  review  tlje  violation  charges 
with  the  releasee  and  shall  apprise  the 
releasee  of  the  evidence  that  has  been 
submitted  in  support  of  the  charges.  The 
examiner  shall  ascertain  whether  the 
releasee  admits  or  denies  each  charge 
listed  on  the  warrant  application  (or 
other  notice  of  charges),  and  shall  offer 
the  releasee  an  opportunity  to  rebut  or 


explain  the  allegations  contained  in  the 
evidence  giving  rise  to  each  charge.  The 
examiner  shall  also  receive  the 
statements  of  any  witnesses  and 
documentary  evidence  that  may  be 
presented  by  the  releasee.  At  a 
postponed  probable  cause  hearing,  the 
examiner  shall  also  permit  the  releasee 
to  confront  and  cross-examine  any 
adverse  witnesses  in  attendance,  unless 
good  cause  is  found  for  not  allowing 
confrontation.  Whenever  a  probable 
cause  hearing  is  postponed  to  seciu^  the 
appearance  of  adverse  witnesses  (or 
coimsel  in  the  case  of  a  probable  cause 
hearing  conducted  outside  the  District 
of  Columbia),  the  Commission  will 
ordinarily  order  a  combined  probable 
cause  and  local  revocation  hearing  as 
provided  in  paragraph  (i)  of  this  section. 

(d)  Probable  cause  determination.  At 
the  conclusion  of  the  probable  cause 
hearing,  the  examiner  shall  determine 
whether  probable  cause  exists  to  believe 
that  the  releasee  has  violated  the 
conditions  of  release  as  charged,  and 
shall  so  inform  the  releasee.  The 
examiner  shall  then  take  either  of  the 
following  actions: 

(1)  If  the  examiner  determines  that  no 
probable  cause  exists  for  any  violation 
charge,  the  examiner  shall  order  that  the 
releasee  be  released  from  the  custody  of 
the  warrant  and  either  reinstated  to 
supervision,  or  discharged  from 
supervision  if  the  term  of  supervised 
release  has  expired. 

(2)  If  the  hearing  examiner  determines 
that  probable  cause  exists  on  any 
violation  charge,  and  the  releasee  has 
requested  (and  is  eligible  for)  a  local 
revocation  hearing  in  the  District  of 
Coliunbia  as  provided  by  §  2.215(a),  the 
examiner  shall  schedule  a  local 
revocation  hearing  for  a  date  that  is 
within  65  days  of  the  releasee's  arrest. 
After  the  probable  cause  hearing,  the 
releasee  (or  the  releasee's  attorney)  may 
submit  a  written  request  for  a 
postponement.  Such  postponements 
will  normally  be  granted  if  the  request 

is  received  no  later  than  fifteen  days 
before  the  date  of  the  revocation 
hearing.  A  request  for  a  postponement 
that  is  received  by  the  Commission  less 
than  fifteen  days  before  the  scheduled 
date  of  the  revocation  hearing  will  be 
granted  only  for  a  compelling  reason. 
The  releasee  (or  the  releasee's  attorney) 
may  also  request,  in  writing,  a  hearing 
date  that  is  earlier  than  the  date 
scheduled  by  the  examiner,  and  the 
Commission  will  accommodate  such 
request  if  practicable. 

(e)  Institutional  revocation  hearing.  If 
the  releasee  is  not  eligible  for  a  local 
revocation  hearing  as  provided  by 
§  2.215(a),  or  has  requested  to  be 
transferred  to  an  institution  for  his 


revocation  hearing,  the  Conunission  will 
request  the  Biueau  of  Prisons  to 
designate  the  releasee  to  an  appropriate 
institution,  and  an  institutional 
revocation  hearing  shall  be  scheduled 
for  a  date  that  is  within  90  days  of  the 
releasee's  retaking. 

(f)  Digest  of  the  probable  cause 
hearing.  At  the  conclusion  of  the 
probable  cause  hearing,  the  examiner 
shall  prepare  a  digest  summarizing  the 
evidence  presented  at  the  hearing,  the 
responses  of  the  releasee,  and  the         ' 
examiner's  findings  as  to  probable 
cause. 

(g)  Release  notwithstanding  probable 
cause.  Notwithstanding  a  finding  of 
probable  cause,  the  Commission  may 
order  the  releasee's  reinstatement  to 
supervision  or  release  pending  further 
proceedings,  if  it  determines  that: 

(1)  Continuation  of  revocation 
proceedings  is  not  warranted  despite  the 
finding  of  probable  cause;  or 

(2)  Incarceration  pending  further 
revocation  proceedings  is  not  warranted 
by  the  frequency  or  seriousness;  of  the 
alleged  violation(s),  and  the  releasee  is 
neither  likely  to  fail  to  appear  for  further 
proceedings,  nor  is  a  danger  to  himself 
or  others. 

(h)  Conviction  as  probable  cause. 
Conviction  of  any  crime  committed 
subsequent  to  the  commencement  of  a 
term  of  supervised  release  shall 
constitute  probable  cause  for  the 
purposes  of  this  section,  and  no 
probable  cause  hearing  shall  be 
conducted  unless  a  hearing  is  needed  to 
consider  additional  violation  charges 
that  may  be  determinative  of  the 
Commission's  decision  whether  to 
revoke  supervised  release. 

(i)  Combined  probable  cause  and 
local  revocation  hearing.  A  postponed 
probable  cause  hearing  may  be 
conducted  as  a  combined  probable 
cause  and  local  revocation  hearing, 
provided  such  hearing  is  conducted 
within  65  days  of  the  releasee's  arrest 
and  the  releasee  has  been  notified  that 
the  postponed  probable  cause  hearing 
will  constitute  the  final  revocation 
hearing.  The  Commission's  policy  is  to 
conduct  a  combined  probable  cause  and 
local  revocation  hearing  whenever 
adverse  witnesses  are  required  to  appear 
and  give  testimony  with  respect  to 
contested  charges. 

(j)  Late  received  charges.  If  the 
Commission  is  notified  of  an  additional 
charge  after  probable  cause  has  been 
foimd  to  proceed  with  a  revocation 
hearing,  the  Commission  may: 

(1)  Remand  the  case  for  a 
supplemental  probable  cause  hearing  to 
determine  if  the  new  charge  is  contested 
by  the  releasee  and  if  witnesses  must  be 
presented  at  the  revocation  hearing; 
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(2)  Notify  the  releasee  that  the 
additional  charge  will  be  considered  at 
the  revocation  hearing  without 
conducting  a  supplemental  probable 
cause  hearing;  or 

(3)  Determine  that  the  new  charge 
shall  not  be  considered  at  the  revocation 
hearing. 

§  2.:;i  5    Place  of  revocation  hearing. 

(a)  If  the  releasee  requests  a  local 
revocation  hearing,  the  releasee  «hall  be 
given  a  revocation  hearing  reasonably 
near  the  place  of  the  alleged  violation{s) 
or  arrest,  with  the  opportimity  to  contest 

=  the  violation  charges,  if  the  following 
conditions  are  met: 

(1)  The  releasee  has  not  been 
convicted  of  a  crime  committed  while 
under  supervision;  and 

(2]  The  releasee  denies  all  violation 
charges. 

(b)  The  releasee  shall  also  be  given  a 
local  revocation  hearing  if  the  releasee 
admits  (or  has  been  convicted  of)  one  or 
more  charged  violations,  but  denies  at 
least  one  unadjudicated  charge  that  may 
be  determinative  of  the  Commission's 
decision  regarding  revocation  or  the 
length  of  any  new  term  of 
imprisonment,  and  the  releasee  requests 
the  presence  of  one  or  more  adverse 
witnesses  regarding  that  contested 
chai^ge.  If  the  appearance  of  such 
witnesses  at  the  hearing  is  precluded  by 
the  Commission  for  good  cause,  a  local 
revocation  hearing  shall  not  be  ordered. 

(c)  If  there  are  two  or  more  contested 
charges,  a  local  revocation  hearing  may 
be  conducted  near  the  place  of  the 
violation  chiefly  relied  upon  by  the 
Commission  as  a  basis  for  the  issuance 
of  the  warrant  or  summons. 

(d)(1)  A  releasee  shall  be  given  an 
institutional  revocation  hearing  upon 
the  releasee's  return  or  recommitment  to 
an  institution  if  the  releasee: 

(i)  Voluntarily  waives  the  right  to  a 
local  revocation  hearing;  or 

(ii)  Admits  (or  has  been  convicted  of) 
one  or  more  charged  violations  without 
contesting  any  unadjudicated  charge 
that  may  be  determinative  of  the 
Commission's  decision  regarding 
revocation  and/or  imposition  of  a  new 
term  of  imprisonment. 

(2)  An  institutional  revocation  hearing 
may  also  be  conducted  in  the  District  of 
Columbia  jail  or  prison  facility  in  which 
the  releasee  is  being  held.  On  his  own 
motion,  a  Commissioner  may  designate 
any  case  described  in  paragraph  (d)(1)  of 
this  section  for  a  local  revocation 
hearing.  The  difference  in  procedures 
between  a  "local  revocation  hearing" 
and  an  "institutional  revocation 
hearing"  is  set  forth  in  §  2.216(b). 

(e)  Unless  the  Commission  orders 
release  notwithstanding  a  probable 


cause  finding  imder  §  2.214(g),  a 
releasee  who  is  retaken  on  a  warrant 
issued  by  the  Commission  shall  remain 
in  custody  until  a  decision  is  made  on 
the  revocation  of  the  term  of  supervised 
release.  A  releasee  who  has  been  given 
a  revocation  hearing  pursuant  to  the 
issuance  of  a  summons  shall  remain  on 
supervision  pending  the  decision  of  the 
Commission,  unless  the  Commission 
has  ordered  otherwise. 

(f)  A  local  revocation  hearing  shall  be 
held  not  later  than  65  days  from  the 
retaking  of  the  releasee  on  a  supervised 
release  violation  warrant.  An 
institutional  revocation  hearing  shall  be 
held  within  90  days  of  the  retaking  of 
the  releasee  on  a  supervised  release 
violation  warrant.  If  the  releasee 
requests  and  receives  any 
postponement,  or  consents  to  any 
postponement,  or  by  his  actions 
otherwise  precludes  the  prompt 
completion  of  revocation  proceedings  in 
his  case,  the  above-stated  time  limits 
shall  be  correspondingly  extended. 

(g)  A  local  revocation  hearing  may  be 
conducted  by  a  hearing  examiner  or  by 
any  federal,  state,  or  local  official  who 
is  designated  by  a  Commissioner  to  be 
the  presiding  hearing  officer.  An 
institutional  revocation  hearing  may  be 
conducted  by  a  hearing  examiner. 

§2.216    Revocation  hearing  procedure. 

(a)  The  purpose  of  the  revocation 
hearing  shall  be  to  determine  whether 
the  releasee  has  violated  the  conditions 
of  the  term  of  supervised  release,  and, 
if  so,  whether  the  term  should  be 
revoked  or  the  releasee  restored  to 
supervised  release. 

(b)  At  a  local  revocation  hearing,  the 
alleged  violator  may  present  voluntary 
witnesses  and  dociunentary  evidence. 
The  alleged  violator  may  also  request 
the  Commission  to  compel  the 
attendance  of  any  adverse  witnesses  for 
cross-examination,  and  any  other 
relevant  witnesses  who  have  not 
volunteered  to  attend.  At  an 
institutional  revocation  hearing,  the 
alleged  violator  may  present  volimtary 
witnesses  and  dociunentary  evidence, 
but  may  not  request  the  Commission  to 
secure  the  attendance  of  any  adverse  or 
favorable  witness.  At  any  hearing,  the 
presiding  hearing  officer  may  limit  or 
exclude  any  irrelevant  or  repetitious 
statement  or  documentary  evidence,  emd 
may  prohibit  the  releasee  from 
contesting  matters  already  adjudicated 
against  him  in  other  forums. 

(c)  At  a  local  revocation  hearing,  the 
Commission  shall,  on  the  request  of  the 
alleged  violator,  require  the  attendance 
of  any  adverse  witnesses  who  have 
given  statements  upon  which  revocation 
may  be  based,  subject  to  a  finding  of 


good  cause  as  described  in  paragraph  (d) 
of  this  section.  The  adverse  witnesses 
who  are  present  shaU  be  made  available 
for  questioning  and  cross-examination 
in  the  presence  of  the  alleged  violator.  - 
The  Commission  may  also  require  the 
attendance  of  adverse  witnesses  on  its 
own  motion. 

(d)  The  Commission  may  excuse  any 
requested  adverse  witness  from 
appearing  at  the  hearing  (or  fit)m 
appearing  in  the  presence  of  the  alleged 
violator)  if  the  Commission  finds  good 
cause  for  so  doing.  A  finding  of  good 
cause  for  the  non-appearance  of  a 
requested  adverse  witness  may  be 
based,  for  example,  on  a  significant 
possibility  of  harm  to  the  witness,  or  the 
witness  not  being  reasonably  available 
when  the  Commission  has  dociunentary 
evidence  that  is  an  adequate  substitute 
for  live  testimony. 

(e)  All  evidence  upon  which  a  finding 
of  violation  may  be  based  shall  be 
disclosed  to  the  alleged  violator  before 
the  revocation  hearing.  Such  evidence 
shall  include  the  community 
supervision  officer's  letter  summarizing 
the  releasee's  adjustment  to  supervision 
and  requesting  the  warrant,  all  other 
documents  describing  the  charged 
violation  or  violations,  and  any 
additional  evidence  upon  which  the 
Commission  intends  to  rely  in 
determining  whether  the  charged 
violation  or  violations,  if  sustained, 
would  warrant  revocation  of  supervised 
release.  If  the  releasee  is  represented  by 
an  attorney,  the  attorney  shall  be 
provided,  prior  to  the  revocation 
hearing,  with  a  copy  of  the  releasee's 
presentence  investigation  report,  if  such 
report  is  available  to  the  Cominission.  If  • 
disclosure  of  any  information  would 
reveal  the  identity  of  a  confidential 
informant  or  result  in  harm  to  any 
person,  that  information  may  be 
withheld  from  disclosure,  in  which  case 

a  summary  of  the  withheld  information 
shall  be  disclosed  to  the  releasee  prior 
to  the  revocation  hearing. 

(f)  An  alleged  violator  may  be 
represented  by  an  attorney  at  either  a 
local  or  an  institutional  revocation 
hearing.  In  lieu  of  an  attorney,  an 
alleged  violator  may  be  represented  at 
any  revocation  hearing  by  a  person  of 
his  choice.  However,  the  role  of  such 
non-attorney  representative  shall  be 
limited  to  offering  a  statement  on  the 
alleged  violator's  behalf.  Only  licensed 
attorneys  shall  be  permitted  to  question 
witnesses,  make  objections,  and 
otherwise  provide  legal  representation 
for  supervised  releasees,  except  in  the 
case  of  law  students  ap]3earing  before 
the  Commission  as  part  of  a  court- 
approved  clinical  practice  program. 
Such  law  students  must  be  under  the 
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personal  direction  of  a  lawyer  or  law 
professor  who  is  physically  present  at 
the  hearing,  and  the  examiner  shall 
ascertain  that  the  releasee  consents  to 
the  procediu-e. 

(g)  At  a  local  revocation  hearing,  the 
Commission  shall  secure  the  presence  of 
the  releasee's  community  supervision 
officer,  or  a  substitute  community 
supervision  officer  who  shall  bring  the 
releasee's  supervision  file  if  the 
releasee's  community  supervision 
officer  is  not  available.  At  the  request  of 
the  hearing  examiner,  such  officer  shall 
provide  testimony  at  the  hearing 
concerning, the  releasee's  adjustment  to 
supervision. 

(h)  After  the  revocation  hearing,  the 
hearing  examiner  shall  prepare  a 
svunmary  of  the  hearing  that  includes  a 
description  of  the  evidence  against  the 
releasee  and  the  evidence  submitted  by 
the  releasee  in  defense  or  mitigation  of 
the  charges,  a  simimary  of  the 
arguments  against  revocation  presented 
by  the  releasee,  and  the  examiner's 
recommended  decision.  The  hearing 
examiner's  summary,  together  with  the 
releasee's  file  (including  any 
docimientary  evidence  and  letters 
submitted  on  behalf  of  the  releasee), 
shall  be  given  to  another  examiner  for 
review.  When  two  hearing  examiners 
concur  in  a  recommended  disposition, 
that  reconmaendation,  together  with  the 
releasee's  file  and  the  hearing 
examiner's  summary  of  the  hearing, 
shall  be  submitted  to  the  Commission 
for  decision. 

§  2.21 7    Issuance  of  subpoena  for 
appearance  of  witnesses  or  production  of . 
documents. 

(a)(1)  If  any  adverse  witness  [i.e.,  a 
person  who  has  given  information  upon 
which  revocation  may  be  based)  refuses, 
upon  request  by  the  Commission,  to 
appear  at  a  probable  cause  hearing  or 
local  revocation  hearing,  a 
Commissioner  may  issue  a  subpoena  for 
the  appearance  of  such  witness. 

(2)  In  addition,  a  Commissioner  may, 
upon  a  showing  by  the  releasee  that  a 
witness  whose  testimony  is  necessary  to 
the  proper  disposition  of  his  case  will 
not  appear  voluntarily  at  a  local 
revocation  hearing  or  provide  an 
adequate  written  statement  of  his 
testimony,  issue  a  subpoena  for  the 
appearance  of  such  witness  at  the 
revocation  hearing. 

(3)  A  subpoena  may  also  be  issued  at 
the  discretion  of  a  Commissioner  if  an 
adverse  witness  is  judged  unlikely  to 
appear  as  requested,  or  if  the  subpoena 
is  deemed  necessary  for  the  orderly 
processing  of  the  case. 

(b)  A  subpoena  may  require  the 
production  of  documents  as  well  as,  or 


in  lieu  of,  a  personal  appearance.  The 
subpoena  shall  specify  the  time  and  the 
place  at  which  the  person  named 
therein  is  commanded  to  appear,  and 
shall  specify  any  documents  required  to 
be  produced. 

(c)  A  subpoena  may  be  served  by  any 
Federal  or  District  of  Columbia  officer 
authorized  to  serve  criminal  process. 
The  subpoena  may  be  served  at  any 
place  within  the  judicial  district  in 
which  the  place  specified  in  the 
subpoena  is  located,  or  any  place  where 
the  witness  may  be  found.  Service  of  a 
subpoena  upon  a  person  named  therein 
shall  be  made  by  delivering  a  copy  of 
the  subpoena  to  such  a  person. 

(d)  If  a  person  refuses  to  obey  such 
subpoena,  the  Commission  may  petition 
a  court  of  the  United  States  for  the 
judicial  district  in  which  the  revocation 
proceeding  is  being  conducted,  or  in 
which  such  person  may  be  found,  to 
require  such  person  to  appear,  testify,  or 
produce  evidence.  If  the  court  issues  an 
order  requiring  such  person  to  appear 
before  the  Conmiission,  failure  to  obey 
such  an  order  is  punishable  as 
contempt,  as  provided  in  18  U.S.C. 
4214(a)(2). 

§2.218    Revocation  decisions. 

(a)  Whenever  a  releasee  is  simimoned 
or  retciken  by  the  Commission,  and  the 
Commission  finds  by  a  preponderance 
of  the  evidence  that  the  releasee  has 
violated  one  or  more  conditions  of 
supervised  release,  the  Commission  may 
take  any  of  the  following  actions: 

(1)  Restore  the  releasee  to  supervision, 
and  where  appropriate: 

(i)  Reprimand  me  releasee; 

(ii)  Modify  the  releasee's  conditions  of 
release; 

(iii)  Refer  the  releasee  to  a  residential 
commimity  corrections  center  for  all  or 
part  of  the  remainder  of  the  term  of 
supervised  release;  or 

(2)  Revoke  the  term  of  supervised 
release. 

(b)  If  supervised  release  is  revoked, 
the  Commission  shall  determine 
whether  the  releasee  shall  be  returned  to 
prison  to  serve  a  new  term  of 
imprisonment,  and  the  length  of  that 
term,  or  whether  a  new  term  of 
imprisonment  shall  be  imposed  but 
limited  to  time  served.  If  the 
Commission  imposes  a  new  term  of 
imprisonment  that  is  less  than  the 
applicable  maximum  term  of 
imprisonment  authorized  by  law,  the 
Commission  shall  also  determine 
whether  to  impose  a  further  term  of 
supervised  release  to  commence  after 
the  new  term  of  imprisonment  has  been 
served.  If  the  new  term  of  imprisonment 
is  limited  to  time  served,  any  further 
term  of  supervised  release  shall 


commence  upon  the  issuance  of  the 
Commission's  order.  Notwithstanding 
the  above,  if  a  releasee  is  serving 
another  term  of  imprisormient  of  30 
days  or  more  in  connection  with  a 
conviction  for  a  federal,  state,  or  local 
crime  (including  a  term  of 
imprisoiunent  resulting  from  a 
probation,  parole,  or  supervised  release 
revocation),  a  further  term  of  supervised 
release  imposed  by  the  Commission 
under  this  paragraph  shall  not 
commence  until  that  term  of 
imprisonment  has  been  served. 

(c)  A  releasee  whose  term  of 
supervised  release  is  revoked  by  the 
Commission  shall  receive  no  credit  for 
time  spent  on  supervised  release, 
including  any  time  spent  in 
confinement  on  other  sentences  (or  in  a 
halfway  house  as  a  condition  of 
supervised  release)  prior  to  the 
execution  of  the  Commission's  warrant. 

(d)  The  Commission's  decision 
regarding  the  imposition  of  a  term  of 
imprisoiunent  following  revocation  of 
supervised  release,  and  any  further  term 
of  supervised  release,  shall  be  made 
pursuant  to  the  limitations  set  forth  in 

§  2.219.  Within  those  limitations,  the 
appropriate  length  of  any  term  of 
imprisonment  shall  be  determined  by 
reference  to  the  guidelines  at  §  2.21.  If 
the  term  of  imprisonment  authorized 
under  §  2.219  is  less  than  the  minimum 
of  the  appropriate  guideline  range 
determined  under  §  2.21,  the  term 
authorized  under  §  2.219  shall  be  the 
guideline  range. 

(e)  Whenever  the  Commission 
imposes  a  term  of  imprisonment  upon 
revocation  of  supervised  release  that  is 
less  than  the  authorized  maximvun  term 
of  imprisonment,  it  shall  be  the 
Commission's  general  policy  to  impose 
a  further  term  of  supervised  release  that 
is  the  maximum  term  of  supervised 
release  permitted  by  §  2.219.  If  the 
Commission  imposes  a  new  term  of 
imprisormient  that  is  equal  to  the 
maximum  term  of  imprisonment 
authorized  by  law  (or  in  the  case  of  a 
subsequent  revocation,  that  uses  up  the 
remainder  of  the  maximum  term  of 
imprisonment  authorized  by  law),  the 
Commission  may  not  impose  a  further 
term  of  supervised  release. 

(f)  Where  deemed  appropriate,  the 
Commission  may  depart  ft'om  the 
guidelines  at  §  2.21  (with  respect  to  the 
imposition  of  a  new  term  of 
imprisonment)  in  order  to  permit  the 
imposition  of  a  further  term  of 
supervised  release. 

(g)  Decisions  under  this  section  shall 
be  made  upon  the  vote  of  one 
Commissioner,  except  that  a  decision  to 
override  an  examiner  panel 
recommendation  shall  require  the 
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concurrence  of  two  Commissioners.  The 
final  decision  following  a  local 
revocation  hearing  shall  be  issued 
within  86  days  of  the  retaking  of  the 
releasee  on  a  supervised  release 
violation  warrant.  The  final  decision 
following  an  institutional  revocation 
hearing  shall  be  issued  within  21  days 
of  the  hearing,  excluding  weekends  and 
holidays. 

§  2.219    Maximum  terms  of  imprisonment 
and  supervised  release. 

(a)  Imprisonment;  first  revocation. 
When  a  term  of  supervised  release  is 
revoked,  the  maximum  authorized  term 
of  imprisonment  that  the  Commission 
may  require  the  offender  to  serve,  in 
accordance  with  D.C.  Code  24- 
403.01(b)(7),  is  determined  by  reference 
to  the  maximum  authorized  term  of 
imprisonment  for  the  offense  of 
conviction.  The  maximum  authorized 
term  of  imprisonment  at  the  first 
revocation  shall  be: 

(1)  Five  years,  if  the  maximum  term 
of  imprisonment  authorized  for  the 
offense  is  life,  or  if  the  offense  is 
statutorily  designated  as  a  Class  A 
felony; 

(2)  Three  years,  if  the  maximum  term 
of  imprisonment  authorized  for  the 
offense  is  25  years  or  more,  but  less  than 
life,  and  the  offense  is  not  statutorily 
designated  as  a  Class  A  felony; 


(3)  Two  years,  if  the  maximum  term 
of  imprisonment  authorized  for  the 
offense  is  5  years  or  more,  but  less  than  • 
25  years;  or 

(4)  One  year,  if  the  maximimi  term  of 
imprisonment  authorized  for  the  offense 
is  less  than  5  years. 

(b)  Further  term  of  supervised  release; 
first  revocation.  (1)  When  a  term  of 
supervised  release  is  revoked,  and  the 
Commission  imposes  less  than  the 
maximum  term  of  imprisonment 
permitted  by  paragraph  (a)  of  this 
section,  the  Commission  may  also 
impose  a  further  term  of  supervised 
release  after  imprisonment.  A  term  of 
imprisonment  is  "less  than  the 
maximum  authorized  term  of 
imprisonment"  if  the  term  is  one  day  or 
more  shorter  than  the  maximum 
authorized  term  of  imprisorunent. 

(2)  The  maximum  authorized  length 
of  such  further  term  of  supervised 
release  shall  be  the  original  maximum 
term  of  supervised  release  that  the 
sentencing  coint  was  authorized  to 
impose  for  the  offense  of  conviction, 
less  the  term  of  imprisonment  imposed 
by  the  Commission  upon  revocation  of 
supervised  release.  The  original 
maximmn  authorized  term  of 
supervised  release  is  as  follows: 

(i)  Five  years  if, the  maximum  term  of 
imprisonment  authorized  |or  the  offense 
is  25  years  or  more; 


(ii)  Three  years  if  the  maximum  term 
of  imprisonment  authorized  for  the 
offense  is  more  than  one  year  but  less 
than  25  years;  and 

(iii)  Life  if  the  person  is  required  to 
register  for  life,  and  10  years  in  any 
other  case,  if  the  offender  has  been 
sentenced  for  an  offense  for  which 
registration  is  required  by  the  Sex 
Offender  Registration  Act  of  1 999. 

(3)  For  example,  if  the  maximum 
authorized  term  of  imprisonment  at  the 
first  revocation  is  three  years  and  the 
original  maximum  authorized  term  of 
supervised  release  is  five  years,  the 
Commission  may  impose  a  three-year 
term  of  imprisonment  with  no 
supervised  release  to  follow,  or  any  term 
of  imprisonment  of  less  than  three  years 
vdth  a  further  term  of  supervised  release 
of  five  years  minus  the  term  of 
imprisonment  actually  imposed  (such  as 
a  one-year  term  of  imprisorunent 
followed  by  a  four-year  term  of 
supervised  release,  or  a  two-year  term  of 
imprisonment  followed  by  a  three-year 
term  of  supervised  release). 

(c)  Reference  table.  The  following 
table  may  be  used  in  most  cases  as  a 
reference  to  determine  both  the 
maximum  authorized  term  of 
imprisonment  at  the  first  revocation  and 
the  original  maximum  authorized  term 
of  supervised  release: 


D.C.  Code  reference  for  convic- 
tion offense  (former  code  ref- 
erence in  bracltets) 


Title  22 

22-301  [22-401] 
22-302  [22-402] 
22-303  [22-403] 
22-401  [22-501] 


22-401,4502(22-501, 
3202]. 

22-402  [22-502] 

22-403  [22-503] 


22-404(d)  [22-504]  

22-404.01.  4502  [22-504.1, 

3202]. 
22-404.01  (b)  [22-504.1]  .... 
22-404.01(0)  [22-504.1]  .... 

22-405(a)  (22-505]  

22-405(b)  [22-505]  

22-406  [22-506] 

22-406,  4502  [22-506, 

3202]. 

22-501  [22-601] 

22-601  [22-3427] 

22-704(a)  

22-712(0) .-. 

22-713(0) 

22-722(b) .: 

22-723(b)  

22-801  (a)  [22-1801]  

22-e01(b)  [22-1801]  

22-801,4502(22-1801, 

3202]. 
22-902(b)(2)  [22-752]  


Offense  description 


Arson 

Arson:  own  property  "  "" 

Destnjotion  of  property  over  $200 

Assault:  with  intent  to  kill/rob/poison,  to  commit  sex  abuse 

(1st  or  2nd  degree)  or  child  sex  abuse. 
Assault:  with  intent  to  kill  etc.  while  armed* 


Original  maximum 
authorized  term  of 
supervised  release 


Assault:  with  a  dangerous  weapon 

Assault:  with  intent  to  commit  an  offense  other  than  those  in 
§22-401. 

Stalking— 2nd+  offense  

Assault;  aggravated  while  armed* .."!.".""...". 


Assault:  aggravated 

Assault:  attempted  aggravated  

Assault:  on  a  police  offrcer 

Assault:  on  a  polk:e  officer  while  armed 

Mayhem/malicious  disfigurement  

Mayhem/malicious  disfigurement  anned' 


3  years  .„ 

3  years 

3  years 

3  years  (10  years  if 

SOR). 
5  years  (10  years  if 

SOR). 

3  years 

3  years 


Maximum  authorized 
term  of  imprisonment 
at  the  first  revocatk)n 


Bigamy 

Breaking  and  entering  machines 

Cormpt  influence  

Bribery:  publk:  sen/ant  ...„ 

Bribery:  witness  

Obstructing  justice  * 

Evidence  tampering ., 

Burglary  1st  degree 

Burglary  2nd  degree 

Burglary:  amied*  ..„ 


3  years 
5  years 

3  years 
3  years 
3  years 
3  years 
3  years 
5  years 

3  years 
Syears  . 
Syears  . 
3  years  . 
Syears  . 
5  years  . 
Syears  . 
5  years  . 
Syears  . 
Syears  . 


Counterfeiting  (see  statute  for  offense  circumstances)  I  S  years 


2  years. 
2  years. 
2  years. 
2  years. 

5  years. 

2  years. 
2  years. 

1  year. 
5  years. 

2  years. 
2  years. 
2  years. 
2  years. 
2  years. 
5  years. 

2  years. 

1  year. 

2  years. 
2  years. 

2  years. 
Syears. 

1  year. 

3  years 

2  years. 
S  years 

1  year.  . 
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D.C.  Code  reference  for  convic- 
tion offense  (former  code  ref- 
erence in  bracltefs) 


22-902(b)(3)  [22-752]  

22-1101(a>,  (c)(1)  [22-901] 
22-1101(b),  (c)(2)  [22-901] 

22-1 322(d)  [22-1122]  

22-1403  [22-1303] 

22-1404  [22-1304] 

22-1510  [22-1410] 

22-1701  [22-1501] 

22-1704  [22-1504] 
22-1710.  1711  [22- 

1511]. 
22-1713(3)  [22-1513] 

22-1803  [22-103] 

22-1804  [22-104] 


-1510, 


22-1804a(a)(1)[22-104a] 
22-1804a(a)(2)  [22-1 04a] 
22-1805  [22-105]  


22-1805a(a)  [22-1 05aJ 
22-1806  [22-106]  -. 


22-1807  [22-107]  .. 
22-1810  [22-2307] 
22-1901  


22-2001  [22-2101] 

22-2201,  4502  [22-2101, 

3202]. 
22-2101,  2104  [22-2401, 

2404]. 
22-2101,  2104,  4502  [22- 

2401,2404,3202). 
22-2102,  2104  [22-2402, 

2404]. 
22-2103,  2104  [22-2403, 

2404]. 
22-2103,  2104,  4502  [22- 

2403,  2404,  3202]. 

22-2105  [22-2405] 

22-2105,  4502  [22-2405, 

3202]. 
22-2201  (e)  [22-2001]  


22-2402(b)  [22-2511] 

22-2403  [22-2512] 

22-2404(b)  [22-2413] 

22-2501  [22-3601] 

22-2601  (b)  

22-2603 

22-2704  


22-2705  to  2712 


22-2801  [22-2901] 


Offense  description 


Counterfeiting  (see  statute  for  offense  circumstances) 

Cruelty  to  children  1st  degree 

Cruelty  to  children  2nd  degree 

Inciting  riot  (with  injury)  

False  personation  

Impersonating  a  public  official 

Bad  checks  $100  or  more  

Illegal  lottery  

Gaming  

Bucketing:  2nd+  offense 


Corrupt  influence:  Athletics  

Attempted  crime  of  violence 

Second  conviction 

One  prior  conviction 

If  the  underlying  offense  is  punishable  by  life  imprisonment 

If  the  underiying  offense  is  punishable  by  16%  years  or 

more. 
If  the  underiying  offense  is  punishable  by  SVs  years  or  more 

but  less  than  16%  years. 
If  underiying  offense  is  punishable  by  less  than  3V3  years  ... 
Two  or  more  prior  convictions 

If  the  underiying  offense  is  punishable  by  life  imprisonment 
If  the  underiying  offense  Is  punishable  by  8V3  years  or  more 
If  the  underiying  offense  is  punishable  by  1%  years  or  more 

but  less  than  8V3  years. 
If  underiying  offense  is  punishable  by  less  than  1%  years  ... 

Three  strikes  for  felonies* 

Three  strikes  for  violent  felonies*  

Aiding  or  abetting 


Conspiracy 

If  underiying  offense  is  punishable  by  less  than  5  years  

Accessory  after  the  fact 

If  the  underiying  offense  is  punishable  by  10  years  or  more 
If  the  underiying  offense  is  punishable  by  more  than  2  years 
but  less  than  1 0  years. 

Offenses  not  covered  by  D.C.  Code 

Threats  (felony)  

Incest  


Kidnapping* 

Kidnapping:  armed  * 


Murder  1st  degree* 

Murder  1st  degree  while  armed*  

Murder  1  sf  degree:  obstmction  of  railway  * 

Murder  2nd  degree* 

Murder  2nd  degree  while  amied* 


Manslaughter 

Manslaughter:  armed  * 


Obscenity:  2nd+  offense 


Perjury  

Sutiomation  of  perjury 

False  swearing  

Possessing  Implements  of  crime  2nd+  offense 

Escape  

Introducing  contraband  into  prison 

Child  prostitution:  abducting  or  hattxiring  


Prostitution:  arranging  and  related  offenses 
Robbery 


Original  maximum 
authorized  term  of 
supen/ised  release 


3  years 
3  years 
3  years 
3  years 
3  years 
3  years 
3  years 
3  years 
3  years 
3  years  . 

3  years  . 
3  years  . 


5  years 
5  years 

3  years 

3  years 

5  years 
5  years 
3  years 


3  years  

5  years  

5  years 

same  as  for  the  of- 
fense aided  or  abet- 
ted. 

3  years 

3  years , 


3  years 
3  years 


3  years 

3  years 

3  years  (10  years  if 
SOR). 

5  years  

5  years 


5  years 

5  years 

5  years 

5  years 

5  years 

5  years 
5  years 


3  years  (10  years  if 

SOR). 

3  years , 

3  years 

3  years 

3  years 

3  years 

3  years 

3  years  (10  years  If 

SOR). 
3  years  (10  years  if 

child  vk:tim  and 

SOR). 
3  years 


Maximum  authorized 
term  of  imprisonment 
at  the  first  revocation 


2  years. 
2  years. 
2  years. 
2  years 
2  years. 
1-  year. 
1  year. 

1  year. 

2  years. 
2  years. 

2  years. 
2  years. 


5  years. 
3  years. 

2  years. 

1  years. 

5  years. 

3  years. 

2  years. 

1  year. 
5  years. 
5  years. 

same  as  for  the  of- 
fense aided  or  at>et- 
ted 

2  years. 

1  year. 

2  years. 

1  year. 

2  years. 
2  years. 

2  years. 

5  years. 
5  years. 

5  years.  ' 

5  years. 

5  years. 

5  years. 

5  years. 

3  years. 
5  years. 

1  year.       ' 

2  years. 
2  years. 

1  year. 

2  years. 
2  years. 

2  years.     v_ 
2  years.     C' 

2  years. 


2  years. 
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D.C.  Code  reference  for  convic- 
tion offense  (former  code  ref- 
erence in  bracl^ets) 


22-2801,  4502  [22-2901, 

3202]. 

22-2802  [22-2902] 

22-2802,  4502  [22-2902, 

3202]. 

22-2803(3)  [22-2903]  

22-2803(b)  [22-2903]  

22-3002  [22-4102] 

22-3002,  4502  [22-4102, 

3202]. 

22-3003  [22-4103] 

22-3003,  4502  [22-4103, 

3202]. 
22-3004  [22-4104] 


22-3005  [22-4105 


22-3008  [22-4108] 

22-3008.  3020  [22-4108, 

4120]. 
22-3008,  4502  [22-4108, 

3202].   • 
22-3009  [22-4109] , 


22-3009,  4502  [22-4109, 

3202]. 
22-3010  [22^110] 


J-301 3  [22-411^ 
8-3014  [22-4114] 
22-3015  [22-4115] 
22-3016  [22-4116] 
22-3018  [22^118]  . 
22-3018  [22-4118]  . 


22-a020  [22-4120] 
22-3020  [22^120] 


221-3102,  3103  [22-2012, 

2013. 
22T-3153  


Offense  description 


Robbery:  anmed  * 


Robbery:  attempted 

Robbery:  attempted  while  armed  * 


Carjacidng .„. 

Carjacking:  anmed*  

Sex  abuse  1st  degree*  

Sex  abuse  1st  degree  wtiile  armed' 


Sex  abuse  2nd  degree 

Sex  abuse  2nd  degree  wtiile  armed' 


Sex  abuse  3rd  degree 
Sex  abuse  4th  degree 


Original  maximum 
authorized  term  of 
supervised  release 


5  years 

3years 
Syears 


Child  sex  abuse  1st  degree*  

Child    sex    abuse     1st    degree    with    aggravating    cir- 
cumstances*. 
Child  sex  abuse  1st  degree  while  amned*  


Child  sex  abuse  2nd  degree  

Child  sex  abuse  2nd  degree  while  anned* 

Enticing  a  child 

Sex  abuse  ward  1st  degree 

Sex  abuse  ward  2nd  degree 

Sex  abuse  patient  1st  degree 

Sex  abuse  patient  2nd  degree 


Sex  abuse:  attempted  1st  degree/child  sex  abuse  1st  de- 
gree. 

Sex  abuse:  other  attempts 

If  offense  attempted  is  punishable  by  10  years  or  more 

If  the  offense  attempted  is  punishable  by  more  than  2  years 
but  less- than  10  years. 

Sex  abuse  1st  degree/child  sex  abuse  1st  degree,  with  ag- 
gravating circumstances. 

Sex  abuse:  other  offenses  with  aggravating  circumstances 

If  the  underiying  offense  Is  punishable  by  life  imprisonment 

If  the  underlying  offense  is  punishable  by  16%  years  or 

more. 
If  the  underlying  offense  is  punishable  by  3V3  years  or  more  I  3  years  (10  years  if 


3  years 

5  years 

5  years  (life  if  SOR) 
5  years  (life  if  SOR) 

3  years  (life  if  SOR) 
5  years  (life  if  SOR) 

3  years  (10  years  if 

SOR). 
3  years  (10  years  if 

SOR). 
5  years  (life  if  SOR) 
5  years  (life  if  SOR) 

5  years  (10  years  if 

SOR). 
3  years  (10  years  if 

SOR). 
5  years  (10  years  if 

SOR). 
3  years  (10  years  if 

SOR). 
3  years  (10  years  if 

SOR). 
3  years  (10  years  if 

SOR). 
3  years  (10  years  if 

SOR). 
3  years  (10  years  if 

SOR). 
3  years  (life  if  SOR)  . 


3  years  (life  if  SOR) 
3  years  (life  if  SOR) 

5  years  (life  if  SOR) 


5  years  (10  years  if 

SOR). 
5  years  (10  years  if 

SOR). 


but  less  than  16%  years. 
If  underiying  offense  is  punishable  by  less  than  SVa  years  ... 


Sex  performance  with  minors 


Terrorism— Act  of  t\/lurder  1st  degree 

Murder  of  law  enforcement  officer  or  public  safety  employee 

Murder  2nd  degree 

Manslaughter 

Kidnapping 

Assault  with  intent  to  kill ; ." 

Mayhem/malicious  disfigurement  

Arson  

Malicious  destruction  of  property  

Attempt/conspiracy  to  commit  first  degree  murder,  murder  of 
law  enforcement  officer,  second  degree  murder,  man- 
slaughter, kidnapping. 

Attempt/conspiracy  to  commit  assault  with  intent  to  kill  

Attempt/conspiracy  to  commit  mayhem,  malrcious  disfigure- 
ment, arson,  malicious  destruction  of  property. 

Provkling  or  soliciting  material  support  for  act  of  ten-orism  ... 


SOR). 
3  years  (10  years  if 

SOR). 
3  years  (10  years  if 

SOR). 

5  years 

5  years 

5  years 

5  years  

5  years 

5  years  

,3  years  

3  years 

3  years 

5  years 


3  years 
3  years 

3  years 


Maximum  authorized 
term  of  imprisonment 
at  the  first  revocatkm 


Syears. 

1  year. 
Syears. 

2  years. 
Syears. 
Syears. 
Syears. 

2  years. 
Syears. 

2  years. 

2  years. 

Syears. 
Syears. 

5  years. 

2  years. 

Syears. 

2  years. 

2  years. 

2  years. 

2  years. 

2  years. 

2  years. 


2  years. 
1  year. 

Syears. 


S  years. 
3  years. 
2  years. 

1  year. 

2  years. 

Syears. 
5  years. 
S  years. 
5  years. 
5  years. 

3  years. 
2  years. 
2  years. 

2  years. 

3  years. 


2  years. 
2  years. 

2  years. 
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DC.  Ckxle  reference  for  convic- 
tion offense  (former  code  ref- 
erence in  brackets) 


22-3153,  22-^502  [22- 

3202]. 
22-3154  


22-3155 


22-3155,  22-4502  [22- 
3202]. 

22-3212  [22-3812] 

22-32 14.03(cl)(2)  [22- 

3814.1]. 
22-321 5(d)(1)  [22-3815]  . 
22-321 5(d)(2)  [22-3815]  . 
22-3221  (a),  3222(a)  [22- 

3821,3822]. 
22-3221(b),  3222(b)  [22- 

3821,  3822]. 
22-3223(d)(1)  [22-3823]  . 
22-3225.02,  3225.04(a) 

[22-3825.2,  3825.4]. 
22-3225.03,  3225.04(b) 

[22-3825.3,  3825.4]. 
22-3231  (d)  [22-3831]  .....s 
22-3232(c)(1)  [22-3832]  .. 
22-3241,  3242  [22-3841, 

3842]. 


22-3251  (b)  [22-3851] 

22-3251  (b),  3252(b),  4502 
[22-3351 ,  3852,  3202]. 

22-3252(b)  [22-3852]  

22-3303  [22-3103] 

22-3305  [22-3105] 

22-3318  [22-3318] 

22-3319(22-3119] 

22-3601  [22-3901]  


22-3602  [22-3902] 


22-3703  [22-4003] 


22-4015  [24-2235] 

22-4502  [22-3202] 

22-4502.01  [22-3202.1] 


22-4503  [22-3203] 


Offense  description 


Commiting  any  of  the  above  acts  of  terrorism  wtiile  armed  * 

Manufacture/possession  of  weapon  of  mass  destruction  

Attempt/conspiracy  to  possess  or  manufacture  weapon  of 
mass  destruction. 

Use,  dissemination,  or  detonation  of  weapon  of  mass  de- 
struction. 

Attempt/conspiracy  to  use,  disseminate,  or  detonate  weap- 
on of  mass  destruction. 

Manufacture,  possession,  use  or  detonation  of  weapon  of 
mass  destruction  wtiile  armed  or  attempts  to  commit  such 
crimes  while  armed  *. 

Theft  1st  degree  

Deceptive  labeling  


Vehicle:  Unlawful  use  of  (private) 
Vehicle:  Unlawful  use  of  (rental)  .. 
Fraud  1st  degree  $250  or  more  :.. 


Fraud  2nd  degree  $250  or  more 

Fraud:  credit  card  $250  or  more 
Fraud:  insurance  1st  degree  


Fraud:  insurance  2nd  degree 


Stolen  Properly:  trafficking  in  

Stolen  property:  receiving  ($250  or  more) 
Forgery: 

Legal  tender,  public  record,  etc 

Token,  prescription 

Other 


Exionion  

Extortion  while  armed  or  blackmail  with  threats  of  violence ' 


Blackmail  

Grave  robbing 

Destruction  of  property  by  explosives 

Water  pollution  (malicious)  

Obstructing  railways  

Senior  citizen  victim  of  robbery,  attempted  robbery,  theft,  at- 
tempted theft,  extortion,  and  fraud. 

If  the  underiying  offense  is  punishable  by  life  imprisonment 

If  the  underiying  offense  is  punishable  by  16%  years  or 
more. 

If  the  underiying  offense  is  punishable  by  3V3  years  or  more 
but  less  than  16%  years. 

If  the  underiying  offense  is  punishable  by  less  than  3y3 
years. 

Citizen  patrol  victim  of  various  violent  offenses. 

If  the  underiying  offense  is  punishable  by  life  imprisonment 

If  the  underiying  offense  is  punishable  by  16%  years  or 
more. 

If  the  underiying  offense  is  punishable  by  3'/b  years  or  more 
but  less  than  16%  years. 

If  the  underiying  offense  is  punishable  by  less  than  3''h 
years. 

Bias-related  crime 

If  underiying  offense  is  punishable  by  life  imprisonment 

If  underiying  offense  is  punishable  by  16%  years 

If  underiying  offense  is  punishable  by  more  than  or  equal  to 
3y3  years  but  less  than  1 6%  years. 

If  underiying  offense  is  punishable  by  less  than  3V3  years  ... 

Sex  offender,  failure  to  register  (2nd  offense)  

Violent  crimes:  committing  or  attempting  to  commit  while 
armed. 

Gun-free  zone  violations 

If  underiying  offense  is  a  violation  of  22-4504 

If  underiying  offense  is  a  violation  of  22-4504(b)  (posses- 
sion of  firearm  while  committing  crime  of  violence  or  dan- 
gerous crime). 

Pistol:  unlawful  possession  by  a  felon,  etc.  2nd+  offense 


Original  maximum 
authorized  terni  of 
supervised  release 


5  years 

5  years 
5  years 

5  years 

5  years 

5  years 


3  years 
3  years 

3  years 
3  years 
3  years 

3  years 

3  years 
3  years 

3  years 

3  years 
3  years 

3  years. 
8  years  . 
3  years  . 
3  years  . 
5  years  . 

3  years  . 
3  years  . 
3  years  . 
3  years  . 
3  years  . 


5  years 
5  years 

3  years 

3  years 

5  years 
5  years 

3  years 

3  years 


5  years 
5  years 
3  years 


3  years 
3  years 
5  years 


3  years 
5  years 


3  years 


Maximum  authorized 
temri  of  imprisonment 
at  the  first  revocation 


5  years. 

5  years.  ' 
3  years. 

5  years. 

3  years. 

5  years. 


2  years. 
2  years. 

2  years. 

1  year. 

2  years. 

1  year. 

2  years. 
2  years. 

2  years. 

2  years. 
2  years. 

2  years. 
2  years. 

1  years. 

2  years. 
5  years. 

2  years. 

1  year. 

2  years. 

1  year. 

2  years. 


5  years. 
3  years. 

2  years. 

1  year. 

5  years. 

3  years. 

2  years. 
1  year. 


5  years. 
3  years. 
2  years. 

1  year. 

2  years. 
5  years. 


2  years. 

3  years. 


2  years. 


Federal  Register/Vol.  68.  No.  135/Tuesday.  July  15.  2003/Rules  and  RegulaUons 


41713 


D.C.  Code  reference  for  convic- 
tion offense  (former  code  ref- 
erence in  brackets) 


22-4504(a)(1H2)  [22- 

3204]. 
22-4504(b)  [22-3204]  .. 

22-^514  [22-3214] 

22^5153  [22-32158]  ... 


TTftera 

23-1 327(a)(1)  „... 

23-1328(a)(1)  

Title  48 

4&-904.01(a)-(b)  [33-541] 


48-904.01,  22-4502  [33- 
541,  22-3202]. 

48-904.03  [33-543] 

48-904.033  [33-543a]  

48-904.06  [33-546] 


18-904.07  [33-547] 

48-904.07a  [33-547.1] 


48-904.08  [33-548] 

Note:  This  section  does 
not  apply  if  the  of- 
fender was  sen»- 
fenced  under  48- 
904.06. 


48-904.09  [33-549] 


48-1 103(b)  [33-603] 

48-1103(0)  [33-603] 
Title  50 

50-2203.01  [40-713] 
50-2207.01  [40-718] 


Offense  description 


Pistol,  carrying  without  a  license 


Rreann:  possession  wfiile  committing  crime  of  violence  or 
dangerous  crime. 

Profilbifed  weapon:  possession  of  2nd+  offense  

Molotov  cocktails— 1st  or  2nd  offense 

3rd  offense  


Bail  Reform  Act  

Committing  a  felony  on  release 


Dmgs:  distribute  or  possess  with  intent  to  distribute 

If  schedule  I  or  II  narcotics  or  abusive  drugs  (e.g..  heroin, 

cocaine,  PCP,  methamphetamine). 
If  schedule  I  or  II  dmgs  other  than  above  (eg,  marijuana/ 

hashish),  or  schedule  III  dmgs. 

If  schedule  IV  drugs  

Drugs:  distribute  or  possess  with  intent  to  distribute  while 

armed*. 

Drugs:  acquiring  by  fraud 

Dmgs:  maintaining  place  for  manufacture  or  distributran  

Dmgs:  distribution  to  minors 

If  a  schedule  I  or  llnarcotk:  dmg  (e.g.,  heroin  or  cocaine)  or 

PCP. 

If  schedule  I  or  II  dmgs  other  than  above  (e.g.,  marijuana, 
hashish,  methamphetamine),  or  schedule  III  or  IV  drugs. 

If  schedule  V  dmgs  

Dmgs:  enlisting  minors  to  sell  

Dmgs:  distribute  or  possess  with  intent  to  distribute  in  drug- 
free  zones. 

If  schedule  I  or  II  narcotics  or  abusive  dmgs  (e.g.,  heroin, 
cocaine,  methamphetamine,  or  PCP). 

If  schedule  I  or  II  drugs  other  than  above  (e.g.,  marijuana 
hashish),  or  schedule  III  or  IV  dmgs. 

If  schedule  V  dmgs  

Dmgs:  2nd+  offense 

If  schedule  I  or  II  narcotics  or  abusive  dmgs  (e.g.,  heroin, 
cocaine,  methamphetamine.  or  PCP). 


If  schedule  I  or  II  drugs  other  than  above  (e.g.,  marijuana, 
hashish),  or  schedule  III  or  IV  dmgs. 

If  schedule  V  drugs  

Dmgs:  attempt/conspiracy "".".. 


Dmgs:  possession  of  dmg  paraphernalia  with  intent  to  de- 
liver or  sell  (2nd  +  offense). 
Dmgs:  delivering  dmg  paraphernalia  to  a  minor  


Negligent  homicide  (vehicular) 
Smoke  screens 


Notes:  (1)  An  asterisk  next  to  the  offense 
description  indicates  that  the  offense  is 
statutorily  designated  as  a  Class  A  felony. 

(2)  If  the  defendant  must  register  as  a  sex 
offender,  the  Original  Maximum  Authorized 
Term  of  Supervised  Release  is  the  maximum 
period  for  which  the  offender  may  be 
required  to  register  as  a  sex  offender  under 
D.C.  Code  22-4002(a)  and  (b)  (ten  years  or 
life).  See  D.C.  Code  24-403.01(b)(4).  Sex 
offender  registration  is  required  for  crimes 
such  as  first  degree  sexual  abuse,  and  these 
crimes  are  listed  in  this  table  with  the 
notation  "10  years  if  SOR"  or  "life  if  SOR" 
as  the  Original  Maximum  Authorized  Term 


of  Supervised  Release.  Sex  offender 
registi-ation.  however,  may  also  be  required 
for  numerous  crimes  (such  as  burglary  or 
murder)  if  a  sexual  act  or  contact  was 
involved  or  was  the  offender's  purpose.  In 
.  such  cases,  the  offender's  status  will  be 
determined  by  the  presence  of  an  order  from 
the  sentencing  judge  certifying  that  the 
defendant  is  a  sex  offender. 

(3)  If  the  defendant  committed  the  offense 
before  5  p.m.,  August  11,  2000,  the  maximum 
authorized  terms  of  imprisonment  and 
supervised  release  shall  be  determined  by 
reference  to  18  U.S.C.  3583. 


Original  maximum 
authorized  term  of 
supervised  release 


3  years 

3  years 

3  years 
3  years 
5  years 

3  years 
3  years 


5  years 

3  years 

3  years 
5  years 

3  years 
5  years  . 

5  years  . 

3  years  . 

Syears  . 
3  years  . 

Syears  . 
3  years  . 
3  years  . 
Syears  . 


3  years 


3  years  

the  same  as  for  the 
offense  that  was  the 
object  of  the  at- 
tempt or  conspiracy. 

3  years 

3  years 


3  years 
3  years 


Maximum  authorized 
term  of  Imprisonment 
at  the  first  revocatkxi 


2  years. 

2  years. 

2  years. 
2  years. 
Syears. 

Syears. 
2  years. 

Syesus. 

2  years. 

1  year. 
Syears. 

1  year. 

3  years. 

Syears. 

2  years. 

1  year. 

2  years. 

Syears. 
2  years. 
1  year. 
Syears. 


2  years. 

1  year. 

the  same  as  for  the 
offense  that  was  ttie 
object  of  the  at- 
tempt or  conspiracy. 

1  year. 

2  years. 

2  years. 
2  years. 


(d)  Imprisonment;  successive 
revocations.  (1)  When  the  Commission 
revokes  a  term  of  supervised  release  that 
was  imposed  by  the  Commission  after  a 
previous  revocation  of  supervised 
release,  the  maximum  authorized  term 
of  imprisonment  is  the  maximum  term 
of  imprisonment  pennitted  by 
paragraph  (a)  of  this  section,  less  the 
term  or  terms  of  imprisonment  that  were 
previously  imposed  by  the  Commission, 
fa  calculating  such  previously-imposed 
term  or  terms  of  imprisonment,  the 
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Commission  shall  use  the  term  as 
imposed  without  deducting  any  good 
time  credits  that  may  have  been  earned 
by  the  offender  prior  to  his  release  from 
prison.  In  no  case  shall  the  total  of 
successive  terms  of  imprisonment 
imposed  by  the  Commission  exceed  the 
maximum  authorized  term  of 
imprisonment  at  the  first  revocation. 

(2)  For  example,  if  the  maximum 
authorized  term  of  imprisonment  at  the 
first  revocation  is  three  years  and  the 
original  maximum  authorized  term  of 
supervised  release  is  five  years,  the 
Commission  at  the  first  revocation  may 
have  imposed  a  one-year  term  of 
imprisonment  and  a  further  four-year 
term  of  supervised  release.  At  the 
second  revocation,  the  maximum 
authorized  term  of  imprisonment  will 
be  two  years,  i.e.,  the  maximum 
authorized  term  of  imprisonment  at  the 
first  revocation  (three  years)  minus  the 
one-year  term  of  imprisonment  that  was 
imposed  at  the  first  revocation. 

(e)  Further  term  of  supervised  release; 
successive  revocations.  (1)  When  the 
Commission  revokes  a  term  of 
supervised  release  that  was  imposed  by 
the  Commission  following  a  previous 
revocation  of  supervised  release,  the 
Commission  may  also  impose  a  further 
term  of  supervised  release.  The 
maximum  authorized  length  of  such  a 
term  of  supervised  release  shall  be  the 
original  maximum  authorized  term  of 
supervised  release  permitted  by 
paragraph  (b)  of  this  section,  less  the 
total  of  the  terms  of  imprisonment 
imposed  by  the  Commission  on  the 
same  sentence  (including  the  term  of 
imprisonment  imposed  in  the  current 
revocation). 

(2)  For  example,  if  the  maximum 
authorized  term  of  imprisonment  at  the 
first  revocation  is  three  years  and  the 
original  maximum  authorized  term  of 
supervised  release  is  five  years,  the 
Commission  at  the  first  revocation  may 
have  imposed  a  one-year  term  of 
imprisonment  and  a  four-year  further 
term  of  supervised  release.  If,  at  a 
second  revocation,  the  Commission 
imposes  another  one-year  term  of 
imprisonment,  the  maximum  authorized 
further  term  of  supervised  release  will 
be  three  years  (the  original  five-year 
period  minus  the  total  of  two  years  of 
imprisonment). 

(f)  Effect  of  sentencing  court  imposing 
less  than  the  original  maximum 
authorized  term  of  supervised  release.  If 
the  Commission  has  revoked  supervised 
release,  the  maximum  authorized  period 
of  further  supervised  release  is 
determined  by  reference  to  the  original 
maximum  authorized  term  permitted  for 
the  offense  of  copviction  (see  paragraph 
(b)  of  this  section),  even  if  the 


sentencing  court  did  not  impose  the 
original  maximum  authorized  term 
permitted  for  the  offense  of  conviction. 

§2.220    Appeal. 

A  supervised  releasee  may  appeal  to 
the  Commission  a  decision  to  revoke 
supervised  release,  impose  a  term  of 
imprisonment,  or  impose  a  new  term  of 
supervised  release  after  revocation.  The 
provisions  of  §  2.26  on  the  time  limits 
for  filing  and  deciding  the  appeal,  the 
grounds  for  appeal,  the  format  of  the 
appeal,  the  limits  regarding  the 
submission  of  exhibits,  and  voting 
requirements  apply  to  an  appeal 
submitted  under  this  section. 

Dated:  June  30,  2003. 
Edward  F.  Reilly,  Jr.. 

Chairman,  U.S.  Parole  Commission. 

[FR  Doc.  03-17176  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  4410-31-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  imder  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  August  2003.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  August  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toU- 
&^  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assiunptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 


the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is   " 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the  ' 
PBGC  (found  in  Appendix  B  to  Part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (foimd  in  Appendix  C  to 
Part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  Part  4044  the  interest 
assiunptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  August  2003,  (2) 
adds  to  Appendix  B  to  Part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
August  2003,  and  (3)  adds  to  Appendix 
C  to  Part  4022  the  interest  assumptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wigh  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  August  2003. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  4.40 
percent  for  the  first  20  years  following 
the  valuation  date  and  5.25  percent 
thereafter.  These  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  July  2003)  of  0.10  pergent  for 
the  first  20  years  following  die  valuation 
date  and  are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  3.00  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions  are 
unchanged  from  those  in  effect  for  July 
2003. 

For  private-sector  payments,  the 
interest  assiunptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 
■    The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
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the  assumptions  can  reflect,  as 
accurately  as  possible,  cmrent  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  August  2003,  the 
PBGC  finds  that  good  cause  exists  for 
making  the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 


amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insurance,  Pensions. 

"In  consideration  of  the  foregoing.  29 
CFR  parts  4022  and  4044  are  amended  as 
follows: 


PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322. 1322b, 
1341(c)(3)(D).  and  1344. 

■  2.  In  appendix  B  to  part  4022,  Rate  Set 
118,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022— Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Rate  set 


For  plans  witti  a  valuation 
date 

On  or  after  Before 


Immediate 

annuity  rate 

(percent) 


118 


8-1-03 


9-1-03 


3.00 


4.00 


■  3.  In  appendix  C  to  part  4022,  Rate  Set 
118,  as  set  forth  below,  is  added  to  the 
table,  (the  introductory  text  of  thetable 
is  omitted.) 


Appendix  C  to  Part  4022— Lump  Sum 
Interest  Rates  For  Private-Sector 
Payments 


Defen-ed  annuities 
(percent) 


4.00 


4.00 


ni 


Rate  set 


For  plans  witti  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


118 


8-1-03 


9-1-03 


3.C0 


4.00 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

■  4.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 


'Authority:  2ft U.S.C.  1301(a),  1302(b)(3), 
1341,  1344.  1362. 

y  5.  In  appendix  B  to  part  4044,  a  new 
entry,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 


For  valuation  dates  occurring  in  the  montti— 


Defen-ed  annuities 
(percent) 


4.00 


4.00 


Appendix  B  to  Part  4044— Interest 
Rates  Used  to  Value  Benefits 


fort  = 


Augufet  2003  q^^ 


1-20 


The  values  of  i,  are: 


fort 


fort: 


.0525 


>20 


N/A 


N/A 
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Issued  in  Washington.  DC,  on  this  9th  day 
of  July  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer.  Pension  Benefit  Guamnty 
Corporation. 
[FR  Doc.  03-17843  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  770B-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD01 -03-047] 

Drawbridge  Operation  Regulations: 
Mystic  River,  CT 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

''  V  -■ 

SUMMARY:  The  Commander,  First  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  for  the  U.S.  1  Bridge,  mile 
2.8,  across  the  Mystic  River  at  Mystic, 
Connecticut.  This  temporary  deviation 
replaces  the  temporary  deviation 
published  on  June  2,  2003,  and  is 
necessary  to  test  a  new  operating 
schedule  to  determine  if  a  permanent 
change  to  the  schedule  is  reasonable. 
The  deviation  published  on  June  2, 
2003.  is  withdrawn. 
DATES:  The  temporary  deviation 
published  on  June  2,  2003,  at  68  FR 
32643  is  withdrawn  July  15.  2003.  This 
temporary  deviation  is  effective  from 
July  18,  2003  through  October  15,  2003. 
Comments  must  reach  the  Coast  Guard 
on  or  before  November  15.  2003. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District.  Bridge  Branch,  at  408  Atlantic 
Avenue.  Boston,  MA  02110-3350,  or 
deliver  them  to  the  same  address 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (617)  223- 
8364.  The  First  Coast  Guard  District, 
Bridge  Branch,  maintains  the  public 
.docket  for  this  deviation.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  indicated  in  this    . 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch,  7  a.m.  to  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  at  (212)  668-7195. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encourage  you  to  participate  in 
this  evaluation  of  the  test  deviation  by 
submitting  comments  or  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  for  this  deviation 
(CGDOl-03-047),  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
unboimd  format,  no  larger  than  8V2  by 
1 1  inches,  suitable  for  copying.  If  you 
would  like  to  know  if  they  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Background  and  Purpose 

The  U.S.  1  Bridge  has  a  vertical 
clearance  of  4  feet  at  mean  high  water 
and  7  feet  at  mean  low  water  in  the 
closed  position. 

The  existing  regulations  in  33  CFR 
117.211(b),  require  the  bridge  to  open 
on  signal  with  a  maximum  delay  of  up 
to  twenty  minutes;  except  that  from  May 
1  through  October  31,  from  7:15  a.m.  to 
7:15  p.m.,  the  draw  need  only  open 
once  an  hoiu,  at  quarter  past  the  hoiu- 
and  from  November  1  through  April  30, 
from  8  p.m.  to  4  a.m.,  the  draw  must 
open  on  signal  after  a  six-hour  advance 
notice  is  given. 

On  May  13,  2003.  the  Mystic 
Connecticut  Chamber  of  Commerce  and 
Marine  Affairs  Committee,  requested 
that  the  U.S.  1  Bridge  opening  schedule 
be  temporarily  changed  to  test  an 
alternate  operation  schedule. 

At  the  request  of  the  Mystic  Chamber 
of  Commerce  and  Marine  Affairs 
Committee,  the  Commander,  First  Coast 
Guard  District,  issued  a  temporary 
deviation  from  the  drawbridge  operation 
regulations  on  May  20,  2003.  That 
temporary  deviation,  notice  of  which 
was  published  in  the  Federal  Register 
on  June  2,  2003,  at  68  FR  32643, 
authorized  an  alternate  operating 
schedule  effective  from  June  15,  2003 
through  August  31,  2003.  The  purpose 
of  the  temporary  deviation  was  to  test 
an  alternate  operation  schedule  and 
collect  vehicular  traffic  data. 

On  May  30,  2003,  the  Coast  Guard 
received  a  second  letter  from  the  Mystic 
Chamber  of  Commerce  and  Marine 
Affairs  Committee.  The  Mystic  Chamber 
of  Commerce  and  Marine  Affairs 
Committee  requested  that  the  effective 
period  of  the  temporary  deviation  be 
changed  to  allow  the  bridge  to  operate 
imder  the  alternate  operation  schedule 
from  July  18,  2003  through  October  15, 


2003,  and  that  the  hourly  daily 
operating  schedule  end  at  6:40  p.m. 
instead  of  7:40  p.m. 

The  District  Commander  issued  a  new 
test  deviation  as  requested  by  the  Mystic 
Chamber  of  Commerce  and  Marine 
Affairs  Committee.  This  deviation 
allows  the  bridge  to  operate  under  the 
alternate  operation  schedule  from  July 
1 8 ,  2003  through  October  1 5 ,  2003 , 
during  the  peak  boating  season. 

Under  this  temporary  deviation, 
effective  from  July  18,  2003  through 
October  15,  2003,  the  draw  of  the  U.S. 
1  Bridge  shall  open  promptly  and  fully 
on  signal;  except  that,  from  7:40  a.m.  to 
6:40  p.m.,  daily,  the  draw  shall  open  at 
7:40  a.m.,  8:40  a.m.,  9:40  a.m.,  10:40 
a.m.,  11:40  a.m.,  1:10  p.m.,  1:40  p.m., 
2:40  p.m.,  3:40  p.m.,  4:40  p.m.,  5:40 
p.m.,  and  6:40  p.m. 

After  October  15,  2003,  the  bridge  will 
operate  in  accordance  with  the  existing 
drawbridge  operation  regulations. 

This  temporary  deviation  also 
eliminates  the  provision  that  permits 
openings  to  be  delayed  up  to  20  minut^ 
after  an  opening  request  is  given.  Undw 
this  temporary  deviation,  the  bridge 
must  open  promptly  and  fully  upon 
request,  in  accordance  with  33  CFR 
117.5. 

This  deviation  from  the  operating 
regidations  is  authorized  under  33  CFR 
117.43,  to  test  an  alternate  operating 
schedule. 

Dated:  June  6.  2003. 
John  L.  Grenier, 

Captain,  Coast  Guard,  Acting  Commander, 

First  Coast  Guard  District. 

(FR  Doc.  03-17368  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  4910-15-^ 


DEPARTMENT  OF  HOMEUVND 
SECURITY 

Coast  Guard 

33  CFR  Part  165    '  ' 
[CGD05-03-073] 
RIN  1625-AAOO 

Security  Zone;  Cape  Fear  River,  Eagle 
Island,  Nortli  Carolina  State  Port 
Authority  Terminal,  Wilmington,  NC 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule;  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
to  include  an  area  800  yards  south  of  the 
Cape  Fear  River  Bridge  encompassing 
Eagle  Island,  the  Cape  Fear  River,  and 
the  grounds  of  the  State  Port  Authority 
Terminal  south  to  South  Wilmington 
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Terminal.  This  action  is  necessary  to 
provide  security  for  and  prevent  acts  of 
terrorist  against  vessels  loading  or 
offloading  and  the  State  Port  Authority 
Terminal  diuing  a  military  operation. 
The  security  zone  will  prevent  access  to 
unauthorized  persons  who  may  attempt 
to  enter  the  secure  area  via  Eagle  Island, 
the  Cape  Fear  River,  or  the  North 
Carolina  State  Port  Authority  Terminal. 
DATES:  This  rule  is  effective  from  8  a.m. 
EST  on  Jime  13,  2003,  to  11:59  p.m.  EST 
on  December  13,  2003.  Comments  are 
due  on  or  before  October  14,  2003. 
ADDRESSES:  Comments  and  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket  are  part  of  docket 
CGD05-03-073  and  will  be  available  for 
inspection  or  copying  at  Coast  Guard 
Marine  Safety  Office,  721  Medical 
Center  Drive,  Suite  100,  Wilmington, 
North  Carolina  28401,  between  9:30 
a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ensign  Diego  Benavides,  Port  Seciurity, 
(910) 772-2232. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encovuage  you  to  submit 
comments  on  this  temporary  rule  to  our 
docket  listed  under  ADDRESSES.  If  you 
do  so,  please  include  yoiu  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  (CGD05-03-073), 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comments 
applies,  and  give  the  reason  for  each 
comment.  If  you  would  like  to  know 
they  reached  us,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  related  material  received 
during  the  comment  period  and  we  may 
change  this  temporary  rule  in  view  of 
thenui 

Regulatory  Information 

The  U.S.  Coast  Guard  did  not  publish 
a  notice  of  proposed  rulemaking 
(NPRM)  for  this  regulation.  The  Coast 
Guard  is  promulgating  these  security 
zone  regulations  to  protect  the 
Wilmington  State  Port  and  the 
surrounding  vicinity  for  reasons  directly 
related  to  military  operations  and 
national  security.  Based  on  the  military 
function  exception  set  forth  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(a)(1),  notice  and  comment 
rulemaking  and  advance  publication, 
piu-suant  to  5  U.S.C.  553(b)  and  (d),  are 
not  required  for  this  regulation.  As 
stated  in  our  "Request  for  Comments" 
section,  however,  we  do  encourage  you 
to  comment  on  this  currently-effective 
temporary  rule.  This  temporary  security 


zone  is  necessary  to  provide  for  the 
security  of  the  United  States. 

Background  and  Purpose 

The  security  zone  will  prevent  access 
to  unauthorized  persons  who  may 
attempt  to  enter  the  secure  area  via 
Eagle  Island,  the  Cape  Fear  River,  or  the 
North  Carolina  State  Port  Authority 
terminal. 

Discussion  of  Rule 

To  provide  security  for,  and  prevent 
acts  of  terrorism  against,  vessels  loading 
or  offloading  and  the  State  Port 
Authority  Terminal  during  a  military 
operation  ,  the  security  zone  will 
prevent  access  to  imauthorized  persons 
who  may  attempt  to  enter  the  secure 
area  via  the  Cape  Fear  River,  the  North 
Carolina  State  Port  Authority  terminal, 
or  use  Eagle  Island  as  vantage  point  for 
surveillance  of  the  secure  area.  This  rule 
limits  access  to  the  regulated  area  to 
those  vessels  and  persons  authorized  to 
enter  and  operate  within  the  security 
zone.  The  Captain  of  the  Port  or  her 
designated  representative  may  authorize 
access  to  the  seciuity  zone.  Mariners 
must  contact  the  control  vessel  on  VHF- 
FM  channel  16  to  request  access  to 
transit  through  the  regulated  area.  In 
addition,  the  Coast  Guard  will  make 
notifications  via  maritime  advisories. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  xinder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procediUBS  of  the 
Department  of  Homeland  Secmity 
(DHS). 

Although  this  regulation  restricts 
access  to  the  regulated  area,  the  effect  of 
this  regulation  will  not  be  significant 
because:  (i)  the  COTP  or  her 
representative  may  authorize  access  to 
the  seciuity  zone;  (ii)  the  security  zone 
will  be  in  effect  for  limited  duration; 
and  (iii)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  U.S.  Coast  Guard 
have  considered  whether  this  proposed 
rule  would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  term  "small  entities" 
comprises  small  businesses,  not-for- 


profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
vessels  or  vehicles  intending  to  transit 
or  anchor  within  waters  or  grounds  of 
the  seciu-ity  zone  (including  the  North 
Carolina  State  Port  Authority  Terminal 
and  the  southern  portion  of  Eagle 
Island)  encompassed  by  a  line 
connecting  the  following  points:  fit)m 
South  Wilmington  Terminal  at 
34°10'38.394'  W,  077''57'16.248"'  N 
(Point  1);  across  Cape  Fear  River  to 
Southern  most  entrance  of  Brunswick 
River  on  the  West  Bank  at  34°10'38.052'' 
W,  077''57'43.143''  N  (Point  2); 
extending  along  the  West  bank  of  the 
Brunswick  River  for  approximately  750 
yards  to  34°10'57.062''  W, 
077''58'01.342''  N  (Point  3);  proceeding 
north  across  the  Brunswick  River  to  the 
east  bank  at  34°11'04.846*'  W, 
077°58'02.861''  N  (Point  4);  conUnuing 
north  on  the  east  bank  for 
approximately  5000  yards  along  Eagle 
Island  to  34°13'1 7.815'  W, 
077'=58'30.671''  N  (Point  5),  proceeding 
east  to  34°13'19.488''  W.  077''58'24.414' 
N  (Point  6);  then  approximately  1700 
yards  to  34°13'27.169'' W, 
077°57'5 1.753"  N  (Point  7);  proceeding 
east  to  34°13'21.226'' W,  077°57'19.264'' 
N  (Point  8);  then  across  Cape  Fear  River 
to  the  northeast  comer  of  the  Colonial 
Terminal  Pier  at  34°13'18.724''  W, 
077°57'07.401''  N  (Point  9)  800  yards 
■  south  of  Cape  Fear  Memorial  Bridge; 
proceeding  south  along  shoreline  (east 
bank)  of  Cape  Fear  River  for 
approximately  500  yards;  proceeding 
east  inland  to  Wilmington  State  Port 
property  line  at  34°13'03.196'  W, 
077''56'52.2ir  N  (Pomt  10);  extending 
south  along  Wilmington  State  Port 
property  line  to  34°12'43.409''  W, 
077°56'50.815'  N  (Point  11);  proceeding 
to  the  north  entrance  of  Wilmington 
State  Port  at  34°12'28.854''  W, 
077''57'01.017''  N  (Point  12);  proceeding 
south  along  Wilmington  State  Port 
property  line  to  34°12'20.819''  W, 
077°57'08.87r  N  (Point  13);  continuing 
south  along  the  Wilmington  State  Port 
property  line  to  34''12'08.164"'  W, 
077<'57'08.53O'  N  (Point  14);  continuing 
along  State  Port  property  to 
34''11'44.426''  W.  077°56'55.003'  N 
(Point  15);  proceeding  south  to  the  main 
gate  of  the  Wilmington  State  Port  at 
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34°11'29.578''  W.  077°56'55.240''  N 
(Point  16);  proceeding  south 
approximately  750  yards  to  the 
southeast  property  comer  of  the  Apex 
facility  at  34°11'10.936''  W. 
077°57'04.798''  N  (Point  17);  proceeding 
west  to  east  bank  of  Cape  Fear  River  at 
34''1  I'll. 092"  W,  077°57'17.146"  N 
(Point  18);  and  proceeding  south  along 
East  bank  of  Cape  Fear  River  to  original 
point  of  origin  at  34°10'38.394''  W. 
077°57'16.248''  N  (Point  1). 

This  security  zone  is  in  effect  from  8 
a.m.  EST  on  June  13.  2003.  to  11:59  p.m. 
EST  on  December  13.  2003. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  the  U.S.  Coast  Guard  offer  to  assist 
small  entities  in  understanding  this  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  the  rule  will 
affect  your  small  business,  organization, 
or  governmental  jurisdiction  and  you 
have'questions  concerning  its 
provision*  or  options  for  compliance, 
please  contact  die  address  listed  under 
ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu-e 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

CoUection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  nde  has  implications  for  federalism 
imder  Executive  Order  13132. 
Federalism.-if  it  has  a  substantial  direct 
effect  on  State  or  local  govenmients  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  The  U.S.  Coast 
Guard  has  analyzed  this  rule  under  that 
Order  and  have  determined  that  it  does 
not  have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particidar,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 


State,  local,  or  tribal  govenunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  nde  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
tciking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  nde  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  U.S.  Coast  Guard  has  analyzed 
this  rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

The  U.S.  Coast  Guard  has  analyzed 
this  rule  imder  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  The  U.S.  Coast 
Guard  has  determined  that  it  is  not  a 
"significant  energy  action"  imder  that 
order  because  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  The 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  has 
not  designated  it  as  a  significant  energy 
action.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 


Environment 

The  U.S.  Coast  Guard  has  considered 
the  environmental  impact  of  this  rule 
and  concluded  that,  under  figiue  2-1, 
paragraph  (34)(g),  of  Conunandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
establishes  a  6-month  security  zone. 

List  of  Sub)erts  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures,  . 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  50  U.S.C. 
191,  195;  33  CFR  1.05-l(g).  6.04-1.  6.04-6. 
and  160.5;  Pub.  L.  107-295.  116  Stat.  2064; 
Department  of  Homeland  Security  Delegation 
No.  0170.1.  I 

■  2.  Add  §  165.T05-073  to  read  as 
follows: 

§  1 65.T0&-073    Security  Zone:  Cape  Fear 
River,  Eagle  Island  and  North  Carolina  State 
Port  Authority  Terminal,  Wilmington,  NC. 

(a)  Location.  The  following  area  is  a 
security  zone:  All  waters  and  grounds, 
including  the  North  Carolina  State  Port 
Authority  Terminal  and  the  southern 
portion  of  Eagle  Island,  encompassed  by 
a  line  connecting  the  following  points: 
from  South  Wilmington  Terminal  at 
34°10'38.394''  W.  077°57'16.248''  N 
(Point  1);  across  Cape  Fear  River  to 
Southern  most  entrance  of  Brunswick 
River  on  the  West  Bank  at  34°10'38.052'' 
W,  077°57'43.143''  N  (Point  2); 
extending  along  the  West  bank  of  the 
Bnmswick  River  for  approximately  750 
yards  to  34°10'57.062''  W. 
077°58'01.342°  N  (Point  3);  proceeding 
north  across  the  Bnmswick  River  to  the 
east  bank  at  34°11'04.846"  W, 
077°58'02.861''  N  (Point  4);  continuing 
north  on  the  east  bank  for 
approximately  5000  yards  along  Eagle 
Island  to  34°13'17.815''  W, 
077°58'30.671''  N  (Point  5),  proceeding 
east  to  34°13'19.488''  W,  077°58'24.414'' 
N  (Point  6);  then  approximately  1700 
yards  to  34°13'27.169''  W, 
077°57'51.753''  N  (Point  7);  proceeding 
east  to  34''13'21.226''  W,  077'»57'19.264'' 
N  (Point  8);  then  across  Cape  Fear  River 
to  the  northeast  comer  of  the  Colonial 
Terminal  Pier  at  34°13'18.724''  W, 
077°57'07.401''  N  (Point  9)  800  yards 
south  of  Cape  Fear  Memorial  Bridge; 
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proceeding  south  along  shoreline  (east 
bank)  of  Cape  Fear  River  for 
approximately  500  yards;  proceeding 
east  inland  to  Wilmington  State  Port 
property  line  at  34°13'03.196''  W, 
07r56'52.211"  N  (Point  10);  extending 
south  along  Wilmington  State  Port 
property  line  to  34°12'43.409''  W, 
077°56'50.815''  N  (Point  11);  proceeding 
to  the  north  entrance  of  Wihnington 
State  Port  at  34°12'28.854''  W, 
OVrsroim?"  N  (Point  12);  proceeding 
south  along  Wilmington  State  Port 
property  line  to  34°12'20.819"'  W, 
077'>57'08.871''  N  (Point  13);  continuing 
south  along  the  Wilmington  State  Port 
property  line  to  34°12'08.164''  W, 
077»57'08.530''  N  (Point  14);  continuing 
along  State  Port  property  to 
34°11'44.426''  W.  077°56'55.0O3''  N 
(Point  15);  proceeding  south  to  the  main 
gate  of  the  Wihnington  State  Port  at 
34°11'29.578''  W,  077°56'55.240''  N 
(Point  16);  proceeding  south 
approximately  750  yards  to  the 
southeast  property  comer  of  the  Apex 
facihty  at  34°11'10.936''  W, 
077"'57'04.798"  N  (Point  17);  proceeding 
west  to  east  bank  of  Cape  Fear  River  at 
34°11'1 1.092"  W,  077°57'17.146''  N 
(Point  18);  and  proceeding  south  along 
East  bank  of  Cape  Fear  River  to  original 
point  of  origin  at  34°10'38.394''  W, 
077°57'16.248''  N  (Point  1). 

(b)  Captain  of  the  Port.  For  piuposes 
of  this  section.  Captain  of  the  Port 
means  the  Commanding  Officer  of  the 
Marine  Safety  Office  Wihnington,  NC, 
or  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  to  act  on  her  behalf. 

(c)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
33  CFR  165.33. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  within  the  zone  must 
first  request  authorization  from  the 
Captain  of  the  Port  or  her  designated 
representative.  The  Captain  of  the  Port's 
representative  enforcing  the  zone  can  be 
contacted  on  VHF  marine  band  radio, 
channel  16.  The  Captain  of  the  Port  can 
be  contacted  at  (910)  772-2200. 

(3)  The  operator  of  any  vessel  within 
this  security  zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  the  Captain 
of  the  Port  or  her  designated 
representative. 

(ii)  Proceed  as  directed  by  the  Captain 
of  the  Port  or  her  designated 
representative. 

(d)  Effective  period.  This  section  is 
effective  from  8a.m.  EST  on  June  13, 
2003,  to  11:59  p.m.  EST  on  December 
13,  2003. 


Dated:  June  13,  2003. 
Jane  M.  Hartley, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 

Port,  Wilmington,  North  Carolina. 

[FR  Doc.  03-17836  Filed  7-14-03;  8:45  am] 

BILLING  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-03-232] 
RIN  162&-AA00 

Safety  Zone;  Red  Bull  Wings  Over 
Cleveland,  Cleveland,  OH 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  will 
establish  two  safety  zones  during  the 
Red  Bull  Wings  Over  Cleveland  in  Lake 
Erie  and  the  Port  of  Cleveland,  Ohio. 
These  safety  zones  are  necessary  to 
control  vessel  traffic  within  the 
immediate  vicinity  of  both  barges  to 
protect  competitors  and  course  obstacles 
(wind  blades  and  landing  zone  markers) 
from  excessive  speed  and  wakes,  and  to 
prevent  interference  with  the 
competition.  These  safety  zone  are 
intended  to  restrict  vessel  traffic  from  a 
portion  of  Cleveland  Harbor,  Lake  Erie. 
DATES:  This  rule  is  effective  from  7  a.m. 
on  Thursday,  July  31,  2003  through  9 
p.m.  on  Saturday,  August  2,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD09-03- 
232  and  are  avedlable  for  inspection  or 
copying  at  Coast  Guard  MSO  Cleveland 
between  8  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
I=0R  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Allen  Turner,  Chief  Port 
Operations  Department,  Coast  Guard 
MSO  Cleveland  at  (216)  937-0128. 
SUPPLEMENTARY  INFORMATION: 

Regtdatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  This 
determination  was  based  on  the  size  and 
location  of  the  safety  zones  within  the 
waterways,  and  vessels  can  still  transit 
around  the  safety  zones.  More 
importantly,  pubhshing  an  NfPRM, 
which  would  incorporate  a  comment 
period  before  a  final  rule  could  be 
issued,  and  delaying  the  rule's  effective 
date  is  contrary  to  public  safety  because 


immediate  action  is  necessary  to  protect 
the  public,  spectators  and  participants 
in  the  event. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  alter 
pubhcation  in  the  Federal  Register. 

Background  and  Purpose 

Red  Bull  Wings  Over  Cleveland  is  an 
aerial  paragliding  and  skydiving 
competition  over  Cleveland  Harbor. 
Competitors  will  launch  from  either  a 
barge  moored  approximately  one  mile 
off  Voinovich  Park  in  Lake  Erie,  or  from 
an  airplane,  and  attempt  to  land  on 
another  barge  moored  approximately 
100  ft  off  Voinovich  Park.  A  safety  zone 
will  be  established  around  both  barges 
to  protect  competitors  and  course 
obstacles  (wind  blades  and  landing  zone 
markers)  from  excessive  speed  and 
wakes,  and  to  prevent  interference  with 
the  competition. 

Discussion  of  Proposed  Rule 

The  safety  zones  will  be  established 
frtjm  7  a.m.  on  Thursday,  July  31,  2003 
imtil  9  p.m.  on  Saturday,  August  2, 
2003.  The  safety  zones  will  be 
established  around  the  two  barges  used 
for  the  competition.  No  vessel  shall 
enter  the  safety  zone  without  the 
permission  of  the  COTP  or  the  on-scene 
representative,  the  Patrol  Commander. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  this  rule  under 
that  Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory'  policies  and  procedures  of 
DHS  is  unnecessary. 

This  determination  is  based  on  the 
size  and  location  of  the  safety  zones 
within  the  waterways. 

Small  Entities     . 

Under  the  Regulatory  FlexibilitA'  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a— 
significant  impact  on  a  substiintial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  then 
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fields,  and  govemroental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impiact  on 
a  substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
commercial  vessels  intending  to  transit 
a  portion  of  the  safety  zones. 

These  safety  zones  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  The  safety  zones 
do  not  block  a  navigable  channel  and 
vessels  can  safely  transit  around  the 
safety  zones.  Before  the  effective  period, 
the  Coast  Guard  will  issue  maritime 
advisories  to  users  who  might  be 
impacted  through  notification  in  the 
Federal  Register,  the  Ninth  Coast  Guard 
District  Local  Notice  to  Mariners,  and 
through  Marine  Information  Broadcasts. 
Additionally,  the  Coast  Guard  has  not 
received  any  reports  from  small  entities 
negatively  affected  during  previous 
similar  events. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Cleveland  (see 
ADDRESSES.) 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  imder 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
enviroimiental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  EfiTects 

The  Coast  Guard  has  analyzed  this 
rule  under  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 


significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  under 
Commandant  Instruction  M16475.1C, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  Section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded  imder 
Figure  2-1,  paragraph  35(a)  of  the 
Instruction,  from  further  environmental 
documentation.  A  written  categorical 
exclusion  determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation     « 
(water).  Reporting  and  recordkeeping 
requirements.  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-l(g), 
6.04-1,  6.04-6.  and  160.5;  Pub.  L.  107-295, 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  2.  From  7  a.m.  on  July  31,  2003  through 
9  p.m.  on  August  2,  2003  add  temporary 
§  165.T09-232  to  read  as  follows: 

§  165.T09-232    Safety  Zones;  Red  Bull 
Wings  Over  Cleveland,  Cleveland,  OH. 

(a)  Location.  The  following  areas  are 
safety  zones: 

(1)  All  waters  of  Cleveland  Harbor 
bounded  by  the  arc  of  a  circle  with  a 
200-yard  radius  with  its  center  at 
approximate  position  41°30'41''  N, 
081°41'51"  W.  These  coordinates  are 
based  upon  North  American  Datum 
1983  (NAD  83). 

(2)  All  waters  of  Lake  Erie  bounded  by 
the  arc  of  a  circle  with  a  200-yard  radius 
with  its  center  at  approximate  position 
41°31'23"  N,  081°42'30"  W  (NAD  83). 

(b)  Enforcement  period.  This  section 
will  be  in  effect  from  7  a.m.  on 
Thursday,  July  31,  2003  until  9  p.m.  on 
Satiu-day,  August  2,  2003. 

(c)  Regulations.  No  vessel  shall  enter 
the  safety  zones.  Permission  to  deviate 
from  the  above  rules  must  be  obtained 
from  the  Captain  of  the  Port  or  the 
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Patrol  Commander  via  VHF/FM  radio, 
Channel  16  or  by  telephone  at  (216) 
937-0111. 

Dated:  July  2,  200.3. 
Lome  W.  Thomas. 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port  Cleveland. 

(FR  Doc.  03-17835  Filed  7-14-03;  8:45  am] 
BrLUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD05-03-072] 
RIN 1625-AAOO 

Security  Zone;  Bogue  Sound, 
Morehead  City,  NC 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
around  the  grounds  of  the  North 
Carolina  State  Port  Authority  Terminal 
at  Morehead  City  south  of  Highway  70 
and  the  waters  of  Beauford  hilet  Bogue 
Sound.  This  action  is  necessary  to 
provide  security  for  vessels  involved  in 
loading  or  offloading  operations  and  the 
State  Port  Authority  Terminal  during  a 
militar)'  operation.  The  security  zone 
will  prevent  access  to  unauthorized 
persons  who  may  attempt  to  enter  the 
secure  area  via  Bogue  SouncJ  or  the 
North  Carolina  State  Port  Authority 
Terminal. 

DATES:  This  rule  is  effective  from  8  a.m. 
EST  on  June  13,  2003,  to  11:59  p.m.  EST 
on  December  13,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD-05-03- 
072  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safety 
Office,  721  Medical  Center  Drive,  Suite 
100,  Wihnington.  North  Carolina  28401. 
between  9:30  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ensign  Diego  Benavides,  Port  Security 
(910) 772-2232. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  The  Coast  Guard  is 
promulgating  these  seciu-ity  zone 
regulations  to  protect  vessels  loading  or 
offloading  and  the  surrounding  vicinity 
for  reasons  directly  related  to  military 


operations  and  national  secxuity. 
Accordingly,  based  on  the  military 
function  exception  set  forth  in  the 
Administrative  Procediu^  Act,  5  U.S.C. 
553(a)(1),  notice  and  comment  nde- 
making  and  advance  publication, 
pursuant  to  5  U.S.C.  553(b)  and  (d),  are 
not  required  for  this  regulation.  This 
temporary  security  zone  is  necessary  to 
provide  for  the  security  of  the  United 
States. 

Background  and  Purpose 

The  security  zone  is  designed  to 
prevent  access  by  unauthorized  persons 
who  may  attempt  to  enter  the  secure 
area  via  Bogue  Sound  and  the  North 
Carolina  State  Port  Authority  terminal. 

Discussion  of  Rule 

For  security  reasons,  this  rule  limits 
access  to  the  regulated  area  to  those 
vessels  and  persons  authorized  to  enter 
and  operate  within  the  seciu-ity  zone. 
The  Captain  of  the  Port  or  her 
designated  representative  may  authorize 
access  to  the  seciu-ity  zone.  Mariners 
must  contact  the  control  vessel  on  VHF- 
FM  channel  16  to  request  access  to 
transit  through  the  regulated  area.  In 
addition,  the  Coast  Guard  will  make 
notifications  via  maritime  advisories. 

Regulatory  Evaluation    • 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS).  ^ 

Although  this  regulation  restricts 
access  to  the  regulated  area,  the  effect  of 
this  regulation  will  not  be  significant 
because:  (i)  The  COTP  or  her 
representative  may  authorize  access  to 
the  security  zone;  (ii)  the  seciuity  zone 
will  be  in  effect  for  limited  duration; 
and  (iii)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 


dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
vessels  intending  to  transit  or  anchor 
within  the  security  zone  while  it  is  in 
effect.  The  security  zone  encompasses 
the  water  areas  of  Beaufort  Inlet  and 
Bogue  Sound  within  a  line  connecting 
the  following  points:  beginning  at 
34°42'53''  N.  076°41'12''  W  (Point  1); 
extending  north  along  the  western  shore 
of  Radio  Island  to  34°43'24''  N 
076°41'9''  W  (Point  2);  extending 
westward  2300  yards  to  34°43'16''  N 
076°42'48''  W  (Point  3);  extending 
approximately  400  yards  west  to 
34°43'8"  N,  076°43'  W  (Point  4); 
extending  south  approximately  760 
yards  to  34°42'74''  N,  076°83'  W  (Point 
5);  extending  southeast  approximately 
2450  yards  to  34°41'94''  N,  076°41'68'  W 
(Point  6);  extending  northeast 
approximately  1000  yards  34°42'53''  N 
076°41'12''  W  (Point  1).  And  personnel' 
attempting  to  enter  the  portion  of  the 
grounds  of  the  North  Carolina  State  Port 
Authority  Terminal  at  Morehead  City 
south  of  Highway  70  while  the  security 
zone  is  in  effect. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  governmental 
jimsdiction  andyou  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 
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Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have  ^ 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  xesult  in  the  expenditine  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with' Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Enytronment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  luider  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
establishes  a  6-month  security  zone. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170. 

■  2.  Add  §  165.T05-072  to  read  as 
follows: 

§  165.T05-072    Security  Zone:  Bogue 
Sound  and  North  Carolina  State  Port 
Authority  Terminal,  Morehead  City,  NC. 

(a)  Location.  The  following  area  is  a 
security  zone:  All  waters  and  grounds 
within  the  North  Carolina  State  Port 
Authority  Terminal  south  of  Highway 
70;  and  all  waters  of  Beaufort  Inlet  and 
Bogue  Sound  encompassed  by  a  line 
connecting  the  following  points: 
beginning  at  34°42'53"  N,  076°41'12''  W 
(Point  1);  extending  north  along  the 
western  shore  of  Radio  Island  to 
34°43'24''  N,  076°41'9''  W  (Point  2); 
extending  westward  2300  yards  to 
34°43'16''  N,  076°42'48"  W  (Point  3); 
extending  approximately  400  yards  west 
to  34°43'8''  N,  076°43'  W  (Point  4); 
extending  south  approximately  760 
yards  to  34°42'74''  N,  076°83'  W  (Point 
5);  extending  southeast  approximately 
2450  yards  to  34°41'94''  N,  076°41'68''  W 


(Point  6);  and  extending  northeast 
approximately  1000  yards  to  34°42'53'' 
N.076°41'12''W  (Point  1). 

(b)  Captain  of  the  Port.  For  the 
piu"poses  of  this  section.  Captain  of  the 
Port  means  the  Commanding  Officer  of 
the  Marine  Safety  Office  Wilmington, 
NC,  or  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  to  act  on  her  behalf. 

(c)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
33  CFR  165.33. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  within  the  zone  must 
first  request  authorization  from  the 
Captain  of  the  Port  or  her  designated 
representative.  The  Captain  of  the  Port's 
representative  enforcing  the  zone  can  be 
contacted  on  VHF  marine  band  radio, 
channel  16.  The  Captain  of  the  Port  can 
be  contacted  at  (910)  231-1847. 

(3)  The  operator  of  any  vessel  within 
this  secmity  zone  must: 

(i)  stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  the  Captain 
of  the  Port  ot  her  designated 
representative. 

(ii)  proceed  as  directed  by  the  Captain 
of  the  Port  or  her  designated 
representative. 

(d)  Effective  period.  This  section  is  in 
effect  from  8  a.m.  EST  on  June  13,  2003^ 
to  11:59  p.m.  EST  on  December  13, 
2003. 

Dated:  June  13,  2003. 
Jane  M.  Hartley, 

Captain,  Coast  Guard,  Captain  of  the  Port. 
Wilmington,  North  Carolina. 
IFR  Doc.  03-17834  Filed  7-14-03;  8:45  am]     ' 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD05-03-074] 
RIN  1625-AAOO 

Security  Zone;  Military  Ocean  Terminal 
Sunny  Point,  Cape  Fear  River, 
Brunswick  County,  NC 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
for  the  Military  Ocean  Terminal  Suimy 
Point,  North  Carolina.  This  action  is 
necessary  to  provide  security  for  the 
facility  during  a  military  operation.  The 
security  zone  will  prevent  access  to 
imauthorized  persons  who  may  attempt 
to  enter  the  secitfe  area  via  the  Cape 


Federal  Register/Vol.  68.  No.  135/Tuesday.  July  15,  2003/Rules  and  Regulations 


41723 


Fear  River  and  waters  adjacent  to 
Military  Ocean  Terminal  Sunny  Point. 
DATES:  This  rule  is  effective  from  8  a.m. 
EST  on  June  13.  2003,  to  11:59  p.m.  EST 
on  December  13.  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  CGD05-O3- 
074  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Marine  Safety 
Office.  721  Medical  Center  Orive.  Suite 
100,  Wilmington.  North  Carolina  28401, 
between  9:30  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ensign  Diego  Benavides.  Port  Seciu-ity 
(910) 772-2232. 

SUPPLEMENTARY  INFORMATION: 


Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  The  Coast  Guard  is 
promulgating  these  security  zone 
regulations  to  protect  Military  Ocean 
Terminal  Sunny  Point,  NC.  and  the 
surrounding  vicinity  for  reasons  directly 
related  to  military  operations  and 
national  security.  Accordingly,  based  on 
the  military  function  exception  set  forth 
in  the  Administrative  Procedure  Act,  5 
U.S.C.  553(a)(1),  notice-and-conunent 
rulemaking  and  advance  publication, 
pursuant  to  5  U.S.C.  553(b)  and  (d).  are 
not  required  for  this  regulation.  This 
temporary  security  zone  is  necessary  to 
provide  for  ihe  security  of  the  United 
States. 

Background  and  Purpose 

The  security  zone  will  prevent  access 
to  unauthorized  persons  who  may 
attempt  to  enter  the  secure  area  via  the 
Cape  Fear  River  and  waters  adjacent  to 
Military  Ocean  Terminal  Sunny  Point 
NC. 

Discussion  of  Rule 

For  security  reasons,  this  rule  limits 
access  to  the  regulated  area  to  those 
vessels  and  persons  authorized  to  enter 
and  operate  within  the  seciuity  zone. 
The  Captain  of  the  Port  or  her 
designated  representative  may  authorize 
access  to  the  secimty  zone.  Mariners 
must  contact  the  control  vessel  on  VHF- 
FM  channel  16  to  request  access  to 
transit  through  the  regulated  area.  In 
addition,  the  Coast  Guard  will  make 
notifications  via  maritime  advisories. 

Regulatory  Evaluation 

This  proposed  nde  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 


section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedm-es  of  the 
Department  of  Homeland  Seciuitv 
(DHS).  ^ 

Although  this  regiUation  restricts 
access  to  the  regulated  area,  the  effect  of 
this  regulation  will  not  be  significant 
because:  (i)  The  COTP  or  her 
representative  may  authorize  access  to 
the  security  zone;  (ii)  the  secimty  zone 
will  be  in  effect  for  limited  duration; 
and  (iii)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ovraed  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  and  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  Military  Ocean  Terminal 
Suxmy  Point,  and  entering  an  area 
encompassed  by  a  line  connecting  the 
following  points:  The  northern  tip  of  the 
security  zone  is  at  34°02'02''  N 
077°56'36''  W  near  Light  9;  extending 
south  along  the  shore  to  34°00'00''  N 
077°57'15''  W;  proceeding  to  the 
southern  most  tip  of  the  zone  at 
33''59'10''  N.  077°57'0''  W  at  Light  71; 
and  then  proceeding  north  to  34§  00'39" 
N.077°56'25''WatBuoy31. 

Assistance  for  Small  Entities 

Under  section  2 1 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offer  to  assist  small  entities  in 
imderstanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  governmental 
jiu-isdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
comphance.  please  contact  the  address 
listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 


who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  CoastGuard.  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infonnation 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  resuh  in  the  expenditure  by  a 
State,  local,  or  tribal  goverrunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Goveriunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  appUcable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificaQtly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "signiflcant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
establishes  a  6-month  security  zone. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g),  6.04-1.  6.04-6  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T05-074  to  read  as 
follows: 

§165.705-074  Security  Zone:  Military 
Ocean  Terminal  Sunny  Point  and  Lower 
Cape  Fear  River,  NC. 

(a)  Location.  The  following  area  is  a 
security  zone:  The  area  and  waters 


encompassed  by  a  line  connecting  the 
following  points:  the  northern  tip  of  the 
secm-ity  zone  is  at  34°02'02''  N, 
077°56'36''  W  near  Light  9,  extending 
south  along  the  shore  to  34°00'00''  N, 
077°57'15''  W;,  proceeding  to  the 
southern  most  tip  of  the  zone  at 
33°59'10''  N,  077°57'0''  W  at  Light  71; 
and  then  proceeding  north  to  34°00'39'' 
N,  077°56'25''  W  at  Buoy  31. 

(b)  Captain  of  the  Port.  For  purposes 
of  this  section.  Captain  of  the  Port 
means  the  Commanding  Officer  of  the 
Marine  Safety  Office  Wilmington,  NC, 
or  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  to  act  on  her  behalf. 

(c)  Regulations.  (1)  All  persons  are 
required  to  comply  with  the  general 
regulations  governing  security  zones  in 
33  CFR  165.33. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  within  the  zone  must 
first  request  authorization  from  the 
Captain  of  the  Port  or  her  designated 
representative.  The  Captain  of  the  Port's 
representative  enforcing  the  zone  can  be 
contacted  on  VHF  marine  band  radio, 
channel  16.  The  Captain  of  the  Port  can 
be  contacted  at  (910)  231-1847. 

(3)  The  operator  of  any  vessel  within 
this  security  zone  must: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  the  Captain 
of  the  Port  or  her  designated 
representative. 

(ii)  Proceed  as  directed  by  the  Captain 
of  the  Port  or  her  designated 
representative. 

(d)  Effective  period.  This  section  is  in 
effect  from  8  a.m.  EST,  on  June  13,  2003, 
to  11:59  p.m.  EST,  on  December  13, 
2003. 

Dated:  June  13,  2003. 
Jane  M.  Hartley, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Wilmington,  North  Carolina. 
[PR  Doc.  03-17833  Filed  7-14-03;  8:45  am) 
BILUNG  CODE  4910-1 5-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2038;  MM  Docket  No.  02-382;  RM- 
10615] 

Radio  Broadcasting  Services; 
Bridgeton,  Pennsauken,  NJ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  at  the  request 
of  Cohanzick  Broadcasting  Corporation, 
licensee  of  Station  WSNJ-FM  and  New 


Jersey  Radio  Partners,  Inc,  substitutes 
Channel  300A  for  Chaimel  299B  at 
Bridgeton,  New  Jersey,  reallots  Channel 
300A  from  Bridgeton  to  Pennsauken, 
New  Jersey,  as  the  community's  first 
local  transmission  service,  and  modifies 
the  license  for  Station  WSNJ-FM  to 
reflect  the  change.  Opposing  comments 
were  filed  by  the  School  District  of 
Haverford  Township,  licensee  of  Class  D 
Station  WHHS,  Channel  300D, 
Havertown,  Pennsylvania,  West 
Windsor  Plainsboro  Regional  School 
District,  licensee  of  Class  D  Station 
WWPH,  Channel  300D,  Princeton,  New 
Jersey,  and  David  Brouda  and  David  C. 
Weston,  former  students  at  Haverford 
Township.  Channel  300A  is  allotted  at 
Pennsauken  at  a  site  6.1  kilometers  (3.8 
miles)  northeast  of  the  community  at 
coordinates  40-00-12  NL  and  75-01-19 
WL. 

DATES:  Effective  August  7,  2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Victoria  M.  McCauley,  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-382, 
adopted  June  18,  2003,  and  released 
June  23,  2003.  The  frill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street  SW.,  Room  CY-B402. 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
qualexint@aoI.com 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Jersey,  is 
amended  by  removing  Bridgeton, 
Channel  300A  and  by  adding 
Pennsauken,  Channel  300A. 


Federal  Register /Vol.  68.  No.  135 /Tuesday,  July  15,  2003 /Rules  and  Regulations 


41725 


Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 
Bureau. 

[FR  Doc.  03-17832  Filed  7-14-03;  8:45  am] 
BILUMG  COOe  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 
[021213308-3165-02, 1.D.  111802B] 
RIN  0648-AQ60 

List  Of  Fisheries  for  2003 

AGENCY:  National  Marine  Fislieries 
Service  (NMFS),  National  Oceanic  and 
Atnuispheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 


SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)  is  publishing 
its  final  List  of  Fisheries  (LOF)  for  2003 
as  required  by  the  Marine  Mammal 
Protection  Act  (MMPA).  The  final  LOF 
for  2003  reflects  new  information  on 
interactions  between  commercial 
fisheries  and  marine  mammals.  Under 
'  the  MMPA,  NMFS  must  place  each 
commercial  fishery  on  the  LOF  into  one 
of  three  categories  based  upon  the  level 
of  serious  injury  and  mortality  of  marine 
mammals  that  occurs  incidental  to  that 
fishery.  The  categorization  of  a  fishery 
in  the  LOF  determines  whether 
participants  in  that  fishery  are  subject  to 
certain  provisions  of  the  MMPA,  such  as 
registration,  observer  coverage,  and  take 
reduction  plan  requirements. 
DATES:  This  final  rule  is  effective  August 
14,  2003.  However,  compliance  with  the 
requirement  to  register  with  NMFS  and 
to  obtain  an  authorization  certificate  is 
not  required  until  January  1,  2004  for 
fisheries  added  or  elevated  to  Category 
II  in  this  final  rule.  For  fisheries  affected 
by  the  delay,  see  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Registration  information, 
materials,  and  marine  mammal 
reporting  forms  may  be  obtained  fi-om 
several  regional  offices.  See 
SUPPLEMENTARY  INFORMATION  for 
addresses  of  the  offices. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tanya  Dobrzynski,  Office  of  Protected 
Resources,  301-713-2322;  Kim 
Thounhurst,  Northeast  Region,  978- 
281-9138;  Juan  Levesque,  Southeast 
Region.  727-570-5312;  Cathy  Campbell, 
Southwest  Region,  562-980-4060;  Brent 
Norberg,  Northwest  Region,  206-526- 


6733;  Bridget  Mansfield,  Alaska  Region, 
907-586-7642.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  Federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  4  p.m.  Eastern  time,  Monday 
.    through  Friday,  excluding  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Information  may  be  obtained  at  the 

following  offices: 

NMFS,  Northeast  Region,  One 

Blackburn  Drive,  Gloucester,  MA 

01930-2298,  Attn:  Marcia  Hobbs. 
NMFS,  Southeast  Region,  9721 

Executive  Center  Drive  North,  St. 

Petersburg,  FL  33702,  Attn:  Teletha 

Griffin. 
NMFS,  Southwest  Region,  Protected 

Species  Management  Division,  501  W. 

Ocean  Blvd.,  Suite  4200,  Long  Beach, 

CA  90802-1213.  Attn:  Don  Peterson. 
NMFS,  Northwest  Region,  7600  Sand 

Point  Way  NE.,  Seattle,  WA  98115, 

Attn:  Permits  Office. 
NMFS,  Alaska  Region,  Protected 

Resources,  P.O.  Box  22668,  709  West 

9th  Street,  Juneau,  AK  99802. 

Compliance  Date  for  Registration 
Under  the  MMPA 

Compliance  with  the  requirement  to 
register  with  NMFS  and  to  obtain  an 
authorization  certificate  is  not  required 
until  January  1,  2004,  for  fisheries 
elevated  to  Category  n  in  this  final  rule. 
These  fisheries  are:  Gulf  of  Mexico 
gillnet  fishery;  California  yellowtail, 
barracuda,  white  seabass,  tuna  drift 
gillnet  fishery;  and  both  the  Mid- 
Atlantic  mixed  species  trap/pot  fishery 
and  the  U.S.  Mid-Atlantic  and  Southeast 
U.S.  Atlantic  black  seabass  trap/pot 
fishery,  which  will  be  combined  with 
the  Northeast  trap/pot  fishery  in  the 
newly-defined  Atlantic  mixed  species 
trap/pot  fishery  for  the  2003  LOF.  The 
above  mentioned  fisheries  are 
considered  to  be  Category  II  fisheries  on 
August  14,  2003,  and  are  required  to 
comply  with  all  requirements  of 
Category  II  fisheries  {i.e.,  complying 
with  applicable  take  reduction  plan 
requirements  and  carrying  observers,  if 
requested),  other  than  the  registration 
requirement,  on  that  date. 


What  Is  the  List  of  Fisheries? 

Under  section  118  of  the  MMPA, 
NMFS  must  publish,  at  least  annually, 
a  LOF  that  places  all  U.S.  conunercial 
fisheries  into  one  of  three  categories 
based  on  the  level  of  incidental  serious 
injury  and  mortality  of  marine  mammals 
that  occurs  in  each  fishery  (16  U.S.C. 
1387(c)(1)).  The  categorization  of  a 
fishery  in  the  LOF  determines  whether 
participants  in  that  fishery  may  be 


required  to  comply  with  certain 
provisions  of  the  MMPA,  such  as 
registration,  observer  coverage,  and  take 
reduction  plan  requirements. 

How  Does  NMFS  Determine  in  Which 
Category  a  Fishery  Is  Placed? 

The  definitions  for  the  fishery 
classification  criteria  can  be  found  in 
the  implementing  regulations  for  section 
118  of  the  MMPA  (50  CFR  229.2).  The 
criteria  are  also  summarized  in  the 
response  to  comment  1  in  the  preamble 
below. 

How  Do  I  Find  Out  if  a  Specific  Fishery 
Is  in  Category  I,  D,  or  m? 

This  final  rule  includes  two  tables 
that  list  all  U.S.  commercial  fisheries  by 
LOF  Category.  Table  1  lists  all  of  the 
fisheries  in  the  Pacific  Ocean  (including 
Alaska).  Table  2  lists  all  of  the  fisheries 
in  the  Atlantic  Ocean,  Gulf  of  Mexico, 
and  Caribbean. 

Am  I  Required  To  Register  Under  the 
MMPA? 

Owners  of  vessels  or  gear  engaging  in 
a  Category  I  or  11  fishery  are  required 
under  the  MMPA  (16  U.S.C.  1387(c)(2)). 
as  described  in  50  CFR  229.4,  to  register 
with  NMFS  and  obtain  a  marine 
mammal  authorization  from  NMFS  in 
order  to  lawfully  incidentally  take  a 
marine  mammal  in  a  commercial 
fishery.  Owners  of  vessels  or  gear 
engaged  in  a  Category  III  fishery  are  not 
required  to  register  with  NMFS  or 
obtain  a  marine  manunal  authorization. 
How  Do  I  Register? 

Fishers  must  register  with  the  Marine 
Mammal  Authorization  Program 
(MMAP)  by  contacting  the  relevant 
NMFS  Regional  Office  (see  ADDRESSES) 
unless  they  participate  in  a  fishery  that 
has  an  integrated  registration  program 
(described  below).  Upon  receipt  of  a 
completed  registration,  NMFS  will  issue 
vessel  or  gear  owners  physical  evidence 
of  a  current  and  valid  registration  that 
must  be  displayed  or  in  the  possession 
of  the  master  of  each  vessel  while 
fishing  in  accordance  with  section  118 
of  the  MMPA  (16  U.S.C.  1387(c)(3)(A)). 

What  Is  the  Process  for  Registering  in 
an  Integrated  Fishery? 

For  some  fisheries,  NMFS  has 
integrated  the  MMPA  registration 
process  with  existing  state  and  Federal 
fishery  license,  registration,  or  permit 
systems  and  related  programs. 
Participants  in  these  fisheries  are 
automatically  registered  under  the 
MMPA  and  are  not  required  to  submit 
registration  or  renewal  materials  or  pay 
the  $25  registration  fee.  Following  is  a 
list  of  integrated  fisheries  and  a 
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summary  of  the  integration  process  for 
each  Region.  Fishers  who  operate  in  an 
integrated  fishery  and  have  not  received 
registration  materials  should  contact 
their  NMFS  Regional  Office  listed  in  the 
first  paragraph  of  SUPPLEMENTARY 
INFORMATION. 

Which  Fisheries  Have  Integrated 
Registration  Programs? 

The  following  fisheries  have 
integrated  cegistration  programs  under 
theMMPA: 

1.  all  Alaska  Category  II  fisheries; 

2.  all  Washington  and  Oregon 
Category  II  fisheries; 

3.  Northeast  Regional  fisheries  for 
which  a  state  or  Federal  permit  is 
required.  Individuals  fishing  in  fisheries 
for  which  no  state  or  Federal  permit  is 
required  must  register  with  NMFS  by 
contacting  the  Northeast  Regional  Office 
(see  ADDRESSES);  and 

4.  all  North  Carolina,  South  Carolina, 
Georgia,  and  Florida  Category  II 
fisheries  for  which  a  state  permit  is 
required. 

How  Do  I  Renew  My  Registration 
Under  the  MMPA? 

Regional  Offices,  except  for  the 
Northeast  Region,  annually  send 
renewal  packets  to  participants  in 
Category  I  or  II  fisheries  that  have 
previously  registered;  however,  it  is  the 
responsibility  of  the  fisher  to  ensure  that 
registration  or  renewal  forms  are 
completed  and  submitted  to  NMFS  at 
least  30  days  in  advance  of  fishing. 
Individuals  who  have  not  received  a 
renewal  packet  by  January  1  or  are 
registering  for  the  first  time  should 
request  a  registration  form  from  the 
appropriate  Regional  Office  (see 
ADDRESSES). 

Am  I  Required  To  Submit  Reports 
When  I  Injure  or  Kill  a  Marine 
Mammal  During  the  Course  of 
Commercial  Fishing  Operations? 

In  accordance  with  the  MMPA  (16 
U.S.C.  1387(e))  and  50  CFR  229.6,  any 
vessel  owner  or  operator,  or  fisher  (in 
the  case  of  non-vessel  fisheries), 
participating  in  a  Category  I,  II,  or  III 
fishery  must  report  all  incidental 
injuries  or  mortalities  of  marine 
mammals  that  occur  diuing  commercial 
fishing  operations  to  NMFS.  "Injury"  is 
defined  in  50  CFR  229.2  as  a  wound  or 
other  physical  harm.  In  addition,  any 
animal  that  ingests  fishing  gear  or  any 
animal  that  is  released  with  fishing  gear 
entangling,  bailing,  or  perforating  any 
part  of  the  body  is  considered  injured, 
regardless  of  the  absence  of  any  wound 
or  other  evidence  of  an  injiuy,  and  must 
be  reported.  Instructions  on  how  to 


submit  reports  can  be  found  in  50  CFR 
229.6. 

Am  I  Required  To  Take  an  Observer 
Aboard  My  Vessel? 

Fishers  participating  in  a  Category  I  or 
II  fishery  are  required  to  accommodate 
an  observer  aboard  vessel(s)  upon 
request.  Observer  requirements  can  be 
found  in  50  CFR  229.7. 

Am  I  Required  To  Comply  With  Any 
Take  Reduction  Flan  Regulations? 

Fishers  participating  in  a  Category  I  or 
II  fishery  are  required  to  comply  with 
any  applicable  take  reduction  plans. 

Sources  of  Information  Reviewed  for 
the  2003  LOF 

NMFS  reviewed  the  marine  mammal 
incidental  serious  injury  and  mortality 
information  presented  in  the  Stock 
Assessment  Reports  (SARs)  for  all 
observed  fisheries  to  determine  whether 
changes  in  fishery  classification  were 
warranted.  NMFS  also  reviewed  other 
sources  of  new  information,  including 
marine  mammal  stranding  data, 
observer  program  data,  fisher  self- 
reports,  and  other  information  that  is 
not  included  in  the  SARs. 

NMFS  SARs  provide  the  best 
available  information  on  both  the  level 
of  serious  injury  and  mortality  of  marine 
mammals  that  occurs  incidental  to 
commercial  fisheries  and  the  potential 
biological  removal  (PBR)  levels  for 
marine  mammal  stocks. 

The  information  contained  in  the 
SARs  is  reviewed  by  regional  scientific 
review  groups  (SRGs)  representing 
Alaska,  the  Pacific  (including  Hawaii), 
and  the  U.S.  Atlantic,  Gulf  of  Mexico, 
and  the  Caribbean.  The  SRGs  were 
created  by  the  MMPA  to  review  the 
science  that  goes  into  the  stock 
assessment  reports  and  to  advise  NMFS 
on  population  status  and  trends,  stock 
structure,  uncertainties  in  the  science, 
research  needs,  and  other  issues. 

The  LOF  for  2003  was  based  on 
information  provided  in  the  final  SARs 
for  1996  (63  FR  60,  January  2,  1998),  the 
final  SARs  for  2001  (67  FR  10671, 
March  8,  2002),  and  the  draft  (67  FR 
19417,  April  19.  2002)  and  final  (68  FR 
17920,  April  14,  2003)  SARs  for  2002. 

Comments  and  Responses 

NMFS  received  16  comment  letters  on 
the  proposed  2003  LOF  (68  FR  1414, 
January  10,  2003)  from  environmental, 
commercial  fishing,  and  federal  and 
state  agency  interests.  Issues  outside  the 
scope  of  the  LOF  are  not  responded  to 
in  this  final  rule.  In  particular,  there 
were  several  comments  regarding  the 
SARs  that  will  be  handled  through 
future  SAR  reviews  and  revisions  where 


appropriate  as  SAR  revisions  undergo 
separate  public  review  and  comment. 
Typographic  errors  noted  by 
commenters  were  corrected  where 
appropriate. 

General  Comments 

Comment  1 :  Two  commenters 
questioned  the  appropriateness  of  the 
current  tier-based  fishery  classification 
system  in  terms  of  how  it  distinguishes 
Category  I  and  11  fisheries  from  Category 
III  fisheries.  Both  commenters  argued 
that  whether  a  fishery  exceeds  PBR,  and 
not  the  percentage  of  a  stock's  PBR 
incidentally  killed  or  seriously  injured 
in  a  fishery,  should  be  the  threshold 
NMFS  uses  to  distinguish  among 
different  fishery  classifications  given 
that  this  is  the  standard  established  in 
die  MMPA. 

Response:  NMFS  disagrees  that  PBR 
should  be  the  threshold  used  to  separate 
fisheries  that  result  in  "frequent"  and 
"occasional"  incidental  mortality  and 
serious  injury  from  fisheries  that  have 
"a  remote  likelihood  of  or  no  known 
incidental  mortality  or  serious  injury  of 
marine  mammals."  The  rationale  for 
this  threshold  was  explained  in  the 
proposed  rule  (60  FR  31666,  June  16, 
1995)  and  final  rule  (60  FR  45086, 
August  30,  1995)  for  the  management  of 
unintentional  taking  of  marine 
mammals  incidental  to  commercial 
fishing  operations  under  section  118  of 
the  MMPA. 

The  current  fishery  classification 
system  is  based  on  a  two-tiered,  stock'^ 
specific  approach  that  first  addresses   ■    , 
the  total  impacts  of  all  fisheries  on  each 
marine  mammal  stock  and  then 
addresses  the  impacts  of  individual 
fisheries  on  each  stock.  Tier  1  considers 
the  additive  fishery  mortality  and 
serious  injury  for  a  particular  stock, 
while  Tier  2  considers  fishery-specific 
mortality  for  a  particular  stock.  This 
approach  is  based  on  the  rate,  in 
numbers  of  animals  per  year,  of  serious 
injuries  and  mortalities  due  to 
commercial  fishing  relative  to  a  stock's 
PBR  level.  Under  the  Tier  1  analysis,  if 
the  total  annual  mortality  and  serious 
injury  across  all  fisheries  that  interact 
with  a  stock  is  less  than  or  equal  to  10 
percent  of  the  PBR  level  of  such  a  stock, 
then  all  fisheries  interacting  with  this 
stock  would  be  placed  in  Category  III. 
Otherwise,  these  fisheries  are  subject  to 
the  next  tier  to  determine  their 
classification.  Under  the  Tier  2  analysis, 
those  fisheries  in  which  annual 
mortality  and  serious  injury  of  a  stock 
in  a  given  fishery  is  greater  than  or 
equal  to  50  percent  of  the  stock's  PBR 
level  are  placed  in  Category  I,  while 
those  fisheries  in  which  annual 
mortality  and  serious  injury  is  greater 
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than  1  percent  and  less  than  50  percent 
of  the  stock's  PBR  level  are  placed  in 
Cat^ory  11.  Individual  fisheries  in 
which  annual  mortality  and  serious 
injury  is  less  than  or  equal  to  1  percent 
of  the  PBR  level  would  be  placed  in 
Category  ID.  The  threshold  between  Tier 
1  and  Tier  2  was  set  at  10  percent  of  the 
PBR  level  based  on  recommendations 
that  arose  from  a  PBR  Workshop  held  in 
La  Jolla,  California  in  Jime  1994.  The 
Workshop  Report  indicated  that  if  the 
total  annual  incidental  serious  injury 
and  mortality  level  for  a  particular  stock 
did  not  exceed  10  percent  of  the  PBR 
level,  the  amount  of  time  necessary  for 
that  population  to  achieve  the  optimum 
sustainable  population  level  would  only 
increase  by  10  percent.  Thus,  10  percent 
of  the  PBR  level  for  a  particular  stock 
was  equated  to  "biological 
insignificance."  This  approach  ensures 
that  fisheries  are  categorized  based  on 
their  impacts  on  stocks  and  allows 
NMFS  to  focus  resources  on  those 
fisheries  that  have  more  than  a 
negligible  impact  on  marine  mammals. 
Ultimately,  this  approach  is  based  on 
the  fact  that  the  MMPA  established  both 
a  short-term  and  a  long-term  goal  with 
respect  to  take  reduction  plans  for 
reducing  marine  mammal  mortality  and 
serious  injury  incidental  to  commercial 
fishing  operations.  MMPA  section 
118(f)(2)  provides:  "The  immediate  goal 
of  a  take  reduction  plan  for  a  strategic 
stock  shall  be  to  reduce,  within  6 
months  of  its  implementation,  the 
incidental  mortality  or  serious  injiuy  of 
marine  mammals  incidentally  taken  in 
the  course  of  commercial  fishing 
operations  to  levels  less  than  the 
potential  biological  removal  established 
for  that  stock  imder  section  117.  The 
long-term  goal  of  the  plan  shall  be  to 
reduce,  within  5  years  of  its 
implementation,  the  incidental 
mortahty  or  serious  injury  of  marine 
mammals  incidentally  taken  in  the 
course  of  commercial  fishing  operations 
to  insignificant  levels  approaching  a 
zero  mortality  and  serious  injiuy  rate, 
taking  into  account  the  economics  of  the 
fisheiy,  the  availability  of  existing 
technology,  and  existing  State  or 
regional  fishery  management  plans." 
NMFS  established  the  tier-based  fishery 
classification  system  with  each  goal  in 
mind,  and  specifically,  to  ensure  that 
fisheries  progressively  move  toward  the 
long-term  goal  of  the  MMPA. 

Comment  2:  One  commenter 
requested  that  NfMFS  better  describe  the 
information  used  and  the  basis  for 
estimating  incidental  mortality  and 
serious  injiuy  of  marine  mammals, 
specifically  for  fisheries  where  the  level 
of  take  is  uncertain  but  considered 
significant. 


Response:  NMFS  appreciates  this 
comment  and  believes  that  it  would  be 
useful  to  provide  a  background 
document  that  better  describes  the  types 
of  information  and  methods  used  to 
estimate  incidental  mortality  and 
serious  injury  of  marine  mammals  and 
classify  fisheries  so  that  the  pubhc 
could  better  understand  the  rationale  for 
each  fishery  classification.  NMFS  will 
consider  the  development  of  such  a 
document  in  the  future  as  time  and 
resources  permit.  Generally,  NMFS  uses 
information  on  incidental  mortality  and 
serious  injiuy  provided  in  the  annual 
SARs  as  the  basis  for  fishery 
classifications.  SARs  contain  a  list  of 
references  that  demonstrate  the 
published  information  used  and  also 
describe  how  the  data  on  incidental 
mortality  and  serious  injury  for  a  given 
stock  were  ascertained.  NMFS  refers  the 
commenter  to  the  SARs  for  marine 
mammal  stocks  in  the  U^.  Copies  of  the 
SARs  are  available  on  the  NMFS  Office 
of  Protected  Resource's  Web  site  at: 
http://www.nmfs.noaa.gov/prot_res/ 
PR2/Stock_Assessment_Program/ 
sars.btml. 

Comment  3:  One  commenter 
recommended  that  NMFS  distinguish 
between  commercial  and  non- 
commercial (e.g.,  recreational, 
subsistence,  personal  use)  pot  fisheries 
given  that  non-commercial  fisheries 
may  use  practices  and  gear  types  that 
result  in  interactions  with  marine 
mammals. 

Response:  NMFS  agrees  that  it  is 
important  to  address  all  potential 
sources  of  fishery-related  incidental 
mortality  and  serious  injury  of  marine 
mammals.  Furthermore,  the  agency 
understands  that  there  are  fisheries  in 
which  both  commercial  and  non- 
conunercial  fisheries  use  the  same  gear 
and  deploy  it  in  the  same  manner  and 
that  both  can  result  in  incidental 
mortality  and  serious  injury  of  marine 
mammals.  While  the  MMPA  does  not 
currently  provide  NMFS  with  the 
authority  to  categorize  or  monitor  non- 
commercial fisheries  with  respect  to 
marine  mammal  interactions,  NMFS  is 
currently  seeking  this  authority  through 
the  administration's  proposal  to 
reauthorize  the  MMPA.  Nonetheless, 
where  possible,  NMFS  has  collected 
information  on  incidental  mortality  and 
serious  injury  of  marine  mammals 
resulting  from  non-commercial 
fisheries. 

Comment  4:  One  commenter  urged 
NMFS  to  ensure  consistency  in  methods 
used  from  fishery  to  fishery  to 
determine  the  true  level  of  incidental 
mortality  and/or  serious  injury  of 
marine  mammals. 


Response:  NMFS  agrees  with  the 
commenter  that  applying  its  methods 
consistently  in  the  determination  of 
estimates  of  marine  mammal  mortality 
and  serious  injury  incidental  to  fishing 
is  essential.  Through  the  workshops  on 
Guidelines  for  Assessing  Marine 
Mammal  Stocks  (G.\MMS)  held  in  1994 
and  1996  and  the  accompanying 
GAMMS  reports,  which  are  available  on 
the  NMFS  Office  of  Protected  Resources 
Web  site  at  http://www.nmfs.noaa.gov/ 
prot_res/PR2/ 

Stock_Assessment_Pmgram/sars.htmJ, 
NMFS  has  developed  guidelines  to 
ensure  consistency  in  the  methods  used 
and  analysis  of  information  to 
determine  rates  of  marine  mammal 
incidental  mortality  and  serious  injury 
resulting  from  fishing. 

Comments  on  Fisheries  in  the  Pacific 
Ocean 

Comments  on  the  Alaska  Bering  Sea 
and  Aleutian  Islands  (BSAI)  Groundfish 
Longline/Setline  Fishery 

Comment  5:  One  commenter  stated 
diat  NMFS  should  reclassify  the  Alaska 
BSAI  groundfish  longline/setline  fishery 
as  Category  II  given  the  level  of  killer 
whale  takes  in  the  fishery. 

Response:  According  to  the  2002 
SARs.  the  BSAI  groundfish  longline/ 
setline  fishery  incurred  an  average  of  0.8 
incidental  mortalities/serious  injuries  of 
eastern  North  Pacific  northern  resident 
killer  whales  between  1995  and  1999,  or 
11  percent  of  the  stock's  PBR,  which 
qualifies  the  fishery  as  Category  U. 
However,  the  PBR  for  this  stock  is  an 
underestimate  because  (1)  the  minimum 
abundance  estimate  is  based  on  a  count 
of  known  individuals  rather  than  an 
estimate  of  population  size  and  (2)  the 
abundance  estimate  does  not  include 
resident  animals  identified  during 
research  cruises  in  the  Gulf  of  Alaska 
and  Bering  Sea  in  2001-2002.  NMFS 
expects  that  the  minimum  population 
estimate  will  increase  as  a  result  of  the 
recent  research.  Should  the  minimum 
population  estimate  increase  slightly, 
the  PBR  level  would  also  increase,  and 
the  estimated  mortality  level  incidental 
to  this  fishery  would  not  be  sufficiently 
high  to  trigger  its  placement  in  Category 
n.  Therefore,  given  that  the  PBR  level  is 
likely  an  underestimate  and  the 
incidental  mortality  and  serious  injury 
rate  is  so  close  to  the  threshold  between 
Category  D  and  Category  HI.  NMFS  will 
retain  this  fishery  in  Category  III  at  this 
time. 
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Comments  on  the  Hawaii  (HI) 
Swordfish,  Tuna,  Billfish,  Mahi  Mahi, 
Wahoo,  and  Oceanic  Sharks  Longhne/ 
Setline  Fishery 

Comment  6:  One  commenter  stated 
that  NMFS  should  reclassify  the  Hawaii 
swordfish,  tuna,  billfish,  mahi  mahi, 
wahoo,  and  oceanic  sharks  longline/ 
setline  fishery  as  Category  I  given  that 
takes  of  false  killer  whales  in  the  fishery 
exceed  the  marine  mammal  stock's  PBR 
level.  The  commenter  expressed 
concern  that  sea  turtle  regulations  that 
went  into  effect  have  not  helped  reduce 
marine  mammal  takes.  The  commenter 
also  expressed  concern  about  the  results 
of  recent  abundance  surveys  for  false 
killer  whales. 

Response:  In  2002,  NMFS  conducted 
an  abundance  survey  to  estimate 
abundance  for  marine  mammals 
inhabiting  waters  off  the  Hawaiian 
islands,  including  areas  in  which  the  HI 
swordfish,  tima,  billfish,  mahi  mahi, 
wahoo,  and  oceanic  sharks  longline/set 
line  fishery  operates.  NMFS  is  currently 
analyzing  the  results  of  this  survey  and 
will  include  this  information  in  the 
Draft  Stock  Assessment  Reports  (SARs) 
for  2004.  NMFS  will  use  the  updated 
SARs  to  re-evaluate  the  classification  of 
this  fishery  for  the  2004  LOF. 

Comments  on  the  Alaska  Crustacean 
Pot  Fishery 

Comment  7:  One  commenter  stated 
that  NMFS  should  divide  the  Alaska 
crustacean  pot  fishery  into  different 
components  based  on  variation  in 
geographic  area,  season,  depth,  gear 
type,  and  interaction  with  hiunpback 
whales  to  help  NMFS  determine  which 
element  of  the  fishery  is  having  the 
greatest  number  of  interactions  with 
humpback  whales. 

Response:  The  LOF  currently  groups 
all  Alaska  pot  fisheries  into  the  "Alaska 
crustacean  pot  fishery."  However,  this 
fishery  does  not  exist  as  a  single  entity 
in  terms  of  fishery  operations  or 
management.  Rather,  multiple 
crustacean  fisheries  target  different 
species  over  distinct  geographic  areas 
and  during  separate  seasons  within  the 
exclusive  economic  zone  off  Alaska  and 
in  state  waters  on  an  annual  basis. 
These  differences  are  recognized  by 
NMFS,  the  North  Pacific  Fishery 
Management  Coimcil,  and  the  State  of 
Alaska,  and  are  reflected  in  the 
numerous  management  specifications 
and  restrictions  captiued  in  regulations 
promulgated  under  the  Fishery 
Management  Plan  for  the  Bering  Sea  and 
Aleutian  Islands  King  and  Tanner  Crabs 
and  under  Alaska  state  management 
plans  for  various  crab  and  other 


crustacean  fisheries,  including  shrimp, 
in  state  waters. 

Additionally,  Alaska  crustacean 
fisheries  are  known  to  result  in 
incidental  mortality  and  serious  injury 
of  marine  manmials  in  some  areas  [e.g.. 
Southeast  Alaska),  but  not  in  others 
(e.g.,  the  Bering  Sea).  For  purposes  of 
future  Lists  of  Fisheries,  all  crustacean 
fisheries  in  Alaska  will  be  reviewed  for 
correct  delineations  to  acciu'ately  reflect 
existing  fishery  management  regimes. 
Based  on  this  review,  NMFS  will 
propose  adjustments  to  this  and  other 
Alaska  fisheries  and  will  reevaluate  data 
on  marine  mammal  interactions  in  these 
fisheries  accordingly  for  the  2004  LOF. 

Comment  8:  Two  commenters  felt  that 
NMFS  should  reclassify  the  Alaska 
crustacean  pot  fishery  as  Category  I  or 
II  based  on  its  level  of  interactions  with 
humpback  whales.  The  commenters  felt 
the  inability  to  determine  the  specific 
fishery  that  entangled  humpback  whales 
should  not  make  it  impossible  to 
classify  the  fishery  as  Category  I  or  II 
and  stated  that  design  of  the  fishing  gear 
should  be  sufficient. 

Response:  See  response  to  Comment 
7.  The  inability  to  determine  the  fishery 
in  which  the  entanglements  occurred 
does  not  prevent  NMFS  from  classifying 
fisheries.  NMFS  regulations  at  50  CFR 
229.2  provide  that  the  Assistant 
Administrator  will,  in  the  absence  of 
reliable  information,  determine  whether 
the  incidental  serious  injury  or 
mortality  is  "occasional"  by  evaluating 
other  factors  such  as  fishing  techniques, 
gear  used,  seasons  and  areas  fished,  and 
the  species  and  distribution  of  marine 
mammals  in  the  area. 

NMFS  has  not  reclassified  this  fishery 
at  this  time  because,  in  addition  to  more 
appropriately  delineating  the  Alaska 
crustacean  pot  fishery  and  looking  at 
marine  mammal  incidental  mortality 
and  serious  injury  rates  within  different 
sectors  of  the  fishery,  the  agency  is 
currently  evaluating  the  stock  structiue 
of  Central  North  Pacific  humpback 
whales.  We  will  take  this  comment  into 
consideration  as  we  further  define  stock 
structure  of  Central  North  Pacific 
humpback  whales  as  well  as  consider 
separating  and  reclassifying  portions  of 
the  Alaska  crustacean  pot  fishery,  if 
appropriate,  for  the  2004  LOF. 

Comment  9:  One  commenter  noted 
that  the  Central  North  Pacific  stock  of 
humpback  whales  should  be  added  to 
the  list  of  stocks  that  interact  with  the 
Alaska  crustacean  pot  fishery  given  that 
NMFS  mentioned  in  the  text  of  the 
proposed  rule  that  it  is  currently 
evaluating  interactions  between  this 
stock  and  the  fishery. 

Response:  NMFS  will  add  the  Central 
North  Pacific  stock  of  humpback  whales 


to  the  list  of  stocks  that  interact  with 
this  fishery. 

Comments  on  the  BSAI  Groundfish 
Trawl  Fishery 

Comment  10:  NMFS  received 
comments  supporting  and  opposing 
reclassification  of  the  BSAI  groundfish 
trawl  fishery  from  Category  III  to 
Category  II.  One  commenter  in  favor  of 
the  reclassification  stated  that  it  is  more 
appropriate  to  reclassify  the  fishery  as 
Category  I  given  uncertainty  concerning 
the  level  of  interactions  occmring 
between  the  fishery  and  North  Pacific 
humpback  whales.  One  commenter 
opposed  to  reclassifying  the  fishery 
questioned  the  quality  of  the  data  on 
which  NMFS  based  this  decision  as  well 
as  the  appropriateness  of  double- 
counting  humpback  whales  between  the 
Western  and  Central  North  Pacific 
stocks.  This  commenter  also  requested 
that  NMFS  divide  the  fishery  into 
smaller  components  given  the  sheer  size 
and  diversity  of  the  fishery. 

Response:  Wjiere  there  is  considerable 
uncertainty  regarding  to  which  stock  a 
serious  injury  or  mortality  should  be 
assigned,  NMFS  exercises  a 
conservative  approach  of  assigning  the 
serious  injiuy  or  mortality  to  both 
stocks.  Clearly,  if  information  were 
available  regarding  the  location  of  take, 
genetics  of  the  animal  taken,  or  other 
information  that  would  conclusively 
link  mortality  to  a  specific  stock,  NMFS 
would  use  it  to  assign  the  take  to  a 
specific  stock.  In  the  meantime,  the 
agency  will  review  the  serious  injuries 
and  mortalities  incidental  to  this  fishery 
to  determine  whether  any  of  the  takes  of 
concern  can  be  conclusively  linked  to  a 
specific  stock. 

As  with  the  Alaska  crustacean  pot 
fishery,  this  comment  highlights  the  fact 
that  a  single  BSAI  groundfish  trawl 
fishery,  as  currently  listed  in  the  annual 
LOF,  does  not  exist  as  one  homogenous 
fishery  in  terms  of  fishery  operations  or 
management,  but  rather,  as  a  diverse 
group  of  fisheries  that  use  different 
trawl  gear  types  and  target  different 
groimdfish  species  over  distinct 
geographic  areas  and  during  different 
seasons  within  the  Bering  Sea  on  an 
annual  basis.  These  fisheries  are 
currently  managed  as  separate  entities. 
For  instance,  the  BSAI  groundfish  trawl 
fisheries  are  managed  by  gear  type 
(including  pelagic  and  non-pelagic  trawl 
gear),  by  target  species  (including 
poUock,  Pacific  cod,  Atka  mackerel,  and 
various  flatfish  and  rockfish  complexes), 
and  by  geographic  regions  within  the 
BSAI.  These  differences  are  recognized 
by  NMFS  and  the  North  Pacific  Fishery 
Management  Council  and  are  reflected 
in  the  niunerous  management 
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specifications  and  restrictions  captured 
in  regulations  promulgated  under  the 
Fishery  Management  Plan  for  the  Bering 
Sea  and  Aleutian  Islands. 

Additionally,  sectors  within  these 
fisheries  are  recognized  by  statute  (the 
American  Fisheries  Act)  and  regulatory 
management  measures  endorsed  by  the 
North  Pacific  Fishery  Management 
Council  and  implemented  by  NMFS. 
Such  sectors  include  the  head  and  gut 
sector  of  each  of  the  Pacific  cod  and 
Atka  mackerel  trawl  fisheries,  and  the 
catcher/processor  and  inshore  processor 
sectors,  as  well  as  their  associated 
catcher  vessel  fleets.  In  some  cases, 
these  sectors  also  comprise  legally 
defined  co-operatives.  Distinct 
management  measures  for  these 
recognized  fisheries  include  separate 
harvest  restrictions  by  time  and  area 
based  on  target  species,  non-target 
groundfish  bycatch,  and  prohibited 
species  catch,  as  well  as  time  and  area 
closures  based  on  marine  mammal 
management  measures.  These  distinct 
fisheries  are  further  recognized  in 
several  Biological  Opinions 
promulgated  under  Section  7  of  the 
Endangered  Species  Act  and  in 
Environmental  Impact  Statements  on 
the  fisheries  promulgated  under  the 
National  Environmental  Policy  Act. 

There  is  a  likelihood  that  the 
incidental  mortality  and  serious  injury 
of  marine  mammals  varies  among  BSAI 
groundfish  trawl  fisheries,  based  on  gear 
type,  time  and  area  of  operations,  and 
.  target  groundfish  species.  For  this  and 
all  the  above  reasons,  NMFS  will  not 
reclassify  the  fishery  designated  as  the 
"BSAI  groundfish  trawl  fishery"  as 
Category  II  in  the  2003  LOF.  Rather. 
NMFS  will  propose  fishery  delineaUons 
within  this  fishery  that  accurately 
reflect  the  existing  fishery  management 
regimes  for  the  BSAI  groundfish  trawl 
fisheries,  and  will  analyze  rates  of 
marine  mammal  incidental  mortality 
and  serious  injury  within  these  new 
delineations  accordingly,  for  the  2004 
LOF. 

A  one  year  delay  in  this  process  will 
not  adversely  affect  NMFS"  ability  to 
monitor  marine  mammal  interactions 
with  this  fishery,  because,  although 
currently  in  Category  HI.  these  fisheries 
ahready  carry  a  minimum  of  30  percent 
observer  coverage  for  vessels  60  ft.  (18.3 
m.)  length  overall  (LOA)  and  over,  and 
a  vast  majority  of  the  participating 
vessels  maintain  100-200  percent 
observer  coverage  by  regulation  for 
purposes  of  fisheries  management. 

Additionally,  there  are  other  Federal 
and  state  fisheries  listed  in  the  LOF  that 
warrant  similar  review  for  similar 
reasons.  Therefore,  for  ptuposes  of  the 
List  of  Fisheries,  all  Federal  and  state 


fisheries  in  Alaska  will  be  reviewed  for 
correct  delineations  to  accurately  reflect 
the  existing  fishery  management 
regimes  for  the  2004  LOF. 

Comment  1 1 :  One  commenter  stated 
that  NMFS  should  reassess  its  methods 
to  monitor  the  Alaska  BSAI  groundfish 
trawl  fishery  to  ensure  that  observer 
coverage  is  appropriately  distributed  to 
monitor  h\xmpback  whale  takes. 

Response:  NMFS  believes  that  the 
level  and  distribution  of  observer 
coverage  in  the  BSAI  groundfish  trawl 
fishery  is  sufficient  to  monitor  marine 
mammal  interactions,  including  those 
involving  humpback  whales,  and  to 
identify  issues  of  concern.  Currently, 
there  is  a  requirement  for  100-percent 
observer  coverage  of  vessels  in  this 
fishery  that  exceed  124  ft.  (37.8  m.) 
LOA.  In  some  cases,  pursuant  to  the 
American  Fisheries  Act  and  Community 
Development  Quota  programs,  200- 
percent  observer  coverage  is  required  on 
vessels  that  exceed  this  length.  For 
vessels  between  124  ft.  (37.8  m.)  and  60 
ft.  (18.3  m.)  LOA.  30  percent  observer 
coverage  is  required.  Observers  are  not 
required  on  catcher  vessels  that  deliver 
codends  to  catcher  processors  or 
motherships  or  on  vessels  less  than  60 
ft.  (18.3  m.)  LOA. 

NMFS'  Alaska  Regional  office  is 
currently  working  with  the  North 
Pacific  Fishery  Management  Council  to 
review  the  issue  of  appropriate  observer 
coverage  in  federal  groundfish  fisheries, 
qis  well  as  halibut  fisheries.  All  vessel 
categories  in  these  fisheries,  including 
those  not  currently  required  to  carry 
observers,  will  be  reviewed  over  the 
next  several  years  to  assess  appropriate 
observer  coverage  levels  for  a  suite  of 
management  and  scientific  needs. 

Comment  12:  One  commenter 
requested  that  NMFS  clarify  whether 
harbor  seals  or  harbor  porpoises  should 
be  removed  from  the  list  of  species 
incidentally  killed/seriouslv  injured  in 
the  BSAI  groundfish  trawl  fishery. 

Response:  NMFS  clarifies  that  in  the 
proposed  rule  for  the  2003  List  of 
Fisheries  the  agency  proposed  to 
remove  Gulf  of  Alaska  (GOA)  harbor 
seals  from  the  list  of  species  interacting 
with  the  BSAI  groundfish  trawl  fishery. 
Reevaluation  of  existing  data  on 
incidental  mortality  and  serious  injury, 
together  with  information  on  the  BSAI 
groundfish  trawl  fishery,  confirms  that 
the  range  of  the  GOA  harbor  seal  stock 
overiaps  with  the  BSAI  groundfish  trawl 
fishery.  Therefore.  NMFS  will  retain 
this  stock  on  the  list  of  species 
interacting  with  the  BSAI  groundfish 
trawl  fishery.  The  proposed  deletion  of 
the  GOA  harbor  seal  in  this  case  was  in 
error. 


Comments  on  Alaska  Cook  Inlet  Salmon 
Drift  and  Set  Gillnet  Fisheries 

Comment  13:  Some  commenters 
stated  that  reclassifying  the  Alaska  Cook 
Inlet  salmon  drift  and  set  gillnet 
fisheries  as  Category  III  is  premature 
given  that  a  decrease  in  observed 
interactions  is  likely  due  to  declining 
numbers  of  Cook  Inlet  beluga  and  that 
reclassification  should  be  based  on 
estimated  takes,  not  observed  takes. 
Commenters  recommended  the  fisheries 
be  kept  in  Category  H  with  continued 
observer  coverage. 

Response:  NMFS  has  determined  that 
classification  of  the  Alaska  Cook  Inlet 
sahnon  set  gillnet  fishery  as  a  Category 
m  fishery  is  appropriate  based  on  the 
lack  of  any  observed  serious  injuries  or 
mortalities  of  marine  mammals  in  that 
fishery  after  two  consecutive  years  of 
observer  coverage  that  occurred  from 
1999-2000.  hi  conb-ast,  analysis 
completed  since  the  proposed  rule  was 
published  indicates  that  one  mortality 
of  harbor  porpoise  in  the  Cook  Inlet 
salmon  drift  gillnet  fishery  in  2000 
extrapolates  to  a  mortality  estimate  of  27 
animals  in  2000,  or  an  average  of  13.5 
per  year  for  1999  and  2000.  This  level 
of  incidental  mortality  and  serious 
injury  is  adequate  to  retain  the  Cook 
Inlet  salmon  drift  gillnet  fishery  in 
Category  II.  Therefore,  NMFS  will  retain 
this  fishery  as  Category  II. 

NMFS  agrees  that  when  classifying  a 
fishery  based  on  observer  da|a.  observed 
serious  injuries  and  mortalities  should 
be  exti-apolated  to  estimate  the  total 
level  of  incidental  serious  injury  and 
mortality  in  that  fishery.  Observed 
levels  of  incidental  mortality  and 
serious  injury  were  used  previously 
only  because  the  analysis  for 
extrapolation  had  not  yet  been 
completed.  The  observed  levels  of 
serious  injury  and  mortahty  indicated  a 
Category  II  classification  was 
appropriate,  and  the  extrapolated 
estimate  still  supports  this. 

Comment  14:  One  commenter  * 
requested  that  NMFS  clarify  what  it  was 
proposing  witii  respect  to  the  AK  Cook 
hilet  sahnon  drift  gilhiet  fishery. 

Response:  NMFS  clarifies  that  it 
initially  proposed  to  reclassify  the  AK 
Cook  Inlet  sahnon  drift  gilhiet  fishery  as 
Category  HI.  Upon  further  analysis  of 
2000  data,  NMFS  will  retain  this  fishery 
as  Category  II  in  tiie  2003  LOF  (see 
response  to  Comment  13  above). 

Comments  on  the  California  (CA) 
Yellowtail,  Barracuda,  White  Seabass. 
and  Tuna  Drift  Gillnet  Fishery 

Comment  1 5:  One  commenter 
expressed  support  for  the  addition  of 
the  CA  yellowtail,  barracuda,  white 
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seabass,  and  tuna  drift  gillnet  fishery  as 
a  Gategory  11  fishery. 

Response:  NMFS  agrees  and  has^ 
added  the  fishery  to  die  LOF  as  a 
Category  II  fishery. 

Comment  16:  One  commenter 
recommended  that  NMFS  address  this 
fishery  under  the  Pacific  Offshore 
Cetacean  Take  Reduction  Plan 
(POCTRP). 

Response:  NMFS  beheves  that  it  is 
premature  at  this  point  to  include  this 
fishery  as  part  of  the  POCTRP  because 
this  fishery  has  little  known  interaction 
with  marine  mammals.  In  an  effort  to 
better  assess  this  fishery's  potential  to 
entangle  marine  manunals  and  to 
determine  the  species  of  marine 
mammals,  if  any,  that  are  incidentally 
killed  or  seriously  injured  in  this 
fishery,  NMFS  began  placing  observers 
on  a  small  number  of  vessels 
participating  in  this  fishery  beginning  in 
simimer  2002.  NMFS  will  use  the 
information  collected  through  this 
observer  program  to  re-evaluate  the 
categorization  of  this  fishery  in  the  2004 
LOF  and  to  reassess  whether  this  fishery 
should  be  subject  to  the  POCTRP. 

Comments  on  the  California/Oregon 
(OR)  Thresher  Shark/ Sword  fish  Drift 
Gillnet  Fishery  (>14  in.  mesh) 

Comment  1 7:  Several  comment6rs 
supported  reclassification  of  the  CA/OR 
thresher  shark/swordfish  drift  gillnet 
fishery  from  Category  I  to  Category  n. 

Response:  NMFS  agrees  and  nas 
reclassified  the  fishery  from  Category  I 
to  Category  H. 

Comment  18:  One  eommenter  stated 
that  reclassification  of  the  CA/OR 
thresher  shark/swordfish  drift  gillnet 
fishery  from  Category  I  to  11  is  premature 
given  the  level  of  sperm  whale  takes 
that  occur  in  the  fishery. 

Response:  NMFS  does  not  believe  that 
it  is  premature  to  reclassify  the  CA/OR 
thresher  shark/swordfish  drift  gillnet 
fishery  from  Category  I  to  Category  H. 
This  fishery  fits  the  criteria  that  were 
developed  for  defining  a  Category  II 
fishery.  These  fishery  classi^cation 
criteria,  which  were  subject  to  review 
and  comment  in  1995,  consist  of  a  two- 
tiered,  stock  specific  approach  that  first 
addresses  the  total  impact  of  all 
fisheries  on  each  marine  mammal  stock 
and  then  addresses  the  impact  of 
individual  fisheries  on  each  stock.  Thus, 
a  fishery  that  interacts  with  several 
marine  mammal  stocks  can  still  be 
classified  as  a  Category  II  fishery  if  the 
annual  mortality  and  serious  injury  of 
each  of  these  marine  mammal  stocks  is 
greater  than  1  percent  but  less  than  50 
percent  of  each  stock's  PBR  level.  This 
is  the  case  for  the  CA/OR  threslier 
shark/swordfish  drift  gillnet  fishery, 


thus  NMFS  is  reclassifying  this  fishery 
as  a  Category  II  fishery. 

Comment  1 9:  One  commenter 
supported  reclassification  of  this  fishery 
from  Category  I  to  II,  but  urged  NMFS 
to  maintain  observer  coverage  in  the 
fishery  given  the  history  of  marine 
mammal  takes  in  the  fishery,  the 
uncertainty  of  the  long-term  efficacy  of 
pingers,  and  the  levels  of  sperm  whale 
takes  in  the  fishery. 

Response:  NMFS  will  maintain 
observer  coverage  in  this  fishery  to 
continue  to  monitor  the  effectiveness  of 
the  POCTRP  and  to  ensure  the 
appropriate  categorization  of  the  fishery. 

Conunents  on  Fisheries  in  the  Atlantic 
Ocean,  Caribbean,  or  Gulf  of  Mexico 

Comments  on  the  Mid-Atlantic  Coastal 
Gillnet  Fishery 

Comment  20:  One  commenter  noted 
that  reclassification  of  the  Mid-Adantic 
coastal  gillnet  fishery  as  a  Category  I 
fishery  is  appropriate  based  on  the  level 
of  incidental  mortality  and  serious 
injiuy  of  Western  North  Atlantic  coastal 
botdenose  dolphins  in  this  fishery. 

Response:  N^FS  agrees  and  has 
reclassified  the  fishery  as  Category  I  as 
proposed. 

Comments  on  the  Gulf  of  Mexico  Gillnet 
Fishery 

Comment  21 :  One  commenter 
supported  reclassification  of  the  Gulf  of 
Mexico  gillnet  fishery  as  Category  II  but 
said  that,  based  on  dociunented 
interactions  with  bottlenose  dolphin 
stocks,  the  complexity  of  the  stocks- 
themselves,  and  the  current  scant  level 
of  monitoring  in  this  fishery,  a  Category 
I  classification  would  be  more 
appropriate  for  this  fishery. 

Response:  NMFS  believes  that  data 
uncertainties  regarding  marine  mammal 
interactions  in  this  fishery  and 
bottlenose  dolphin  stock  structure,  as 
well  as  the  declining  level  of  gillnet 
fishing  activity  in  the  Gulf  of  Mexico, 
support  a  Category  II  classification.  If 
new  information  indicates  that  take 
rates  relative  to  population  status  are 
higher  than  currently  estimated  such 
that  a  Category  I  classification  is 
warranted,  NMFS  would  propose  such  a 
reclassification  in  the  future. 

Comment  22:  One  commenter  stated 
that  NMFS  should  separate  the  Gulf  of 
Mexico  king  and  Spanish  mackerel 
gillnet  fisheries  from  the  rest  of  the  Gulf 
of  Mexico  gillnet  fisheries  and.  retain 
mackerel  gillnet  fisheries  in  Category  HI 
because  of  the  lack  of  evidence  of 
bottlenose  dolphin  takes  in  this  portion 
of  the  fishery. 

Response:  Because  NMFS  relies 
primarily  on  strandings  data  for 


information  about  incidental  marine 
mammal  mortality  and  serious  injury  in 
the  Gulf  of  Mexico,  it  is  often  difficult 
to  attribute  stranded  marine  mammals 
that  show  clear  signs  of  gear  interaction 
to  a  specific  portion  of  a  fishery. 
Nonetheless,  NMFS'  observer  data  from 
the  Mid-Atlantic  and  South  Atlantic 
show  that  mackerel  gillnet  fisheries 
have  resulted  in  entanglement  of 
botdenose  dolphins.  In  addition,  the 
Adantic  SRG  recommended  that  NMFS 
use  its  discretion  under  50  CFR  229.2, 
which  enables  the  Assistant 
Administrator  to  evaluate  factors 
including,  but  not  limited  to  fishing 
techniques  and  gear  used,  to  classify  all 
gillnet  fisheries  as  at  least  Category  II 
given  that  observer  data  clearly  show 
incidental  mortality  and  serious  injmy 
of  marine  mammals  where  gillnet 
fisheries  occur. 

Comments  on  the  Gulf  of  Mexico 
Menhaden  Purse  Seine  Fishery 

Comment  23:  One  commenter  stated 
that  the  Gulf  of  Mexico  menhaden  purse 
seine  fishery  should  be  listed  as 
Category  I  based  on  information  in  the 
1999  SAR,  which  indicates  that  fishery- 
related  mortality  and  serious  injury 
from  this  fishery  exceeds  PBR  for  the 
Gulf  of  Mexico  bay,  sound,  and 
estuarine  stocks  of  bottlenose  dolphins. 
The  conunenter  recommended  that 
NMFS  institute  an  observer  program  to 
obtain  better  information  on  this  fishery. 

Response:  With  regard  to  reclassifying 
this  fishery  as  Category  I,  NMFS 
responded  to  this  request  in  the  1999 
LOF  (see  Comment/Response  14  in  64 
FR  9067,  February  24, 1999),  and  die 
same  rationale  applies.  In  summary, 
because  of  the  lack  of  certainty 
regarding  stock  structure  of  the  Gulf  of 
Mexico  bay,  sound  and  estuarine 
bottlenose  dolphins  and  the  lack  of 
observer  coverage  to  accurately  estimate 
fishery-related  mortalities  in  this 
fishery,  NMFS  is  retaining  this  fishery 
as  Category  n  at  this  time.  NMFS  is 
currently  investigating  stock  structure  of 
Gulf  of  Mexico  bottlenose  dolphins  in 
order  to  better  define  these  stocks  in  the 
future. 

Also,  as  stated  when  this  fishery  was 
originally  elevated  to  Category  II  status, 
this  fishery  coincides  principally  with 
the  coastal  stocks  of  bottlenose  dolphins 
in  the  Gulf  of  Mexico.  The  original 
change  in  classification  was  based  on 
PBR  for  Gulf  of  Mexico  coastal  stocks. 
NMFS  agrees  that  more  current  observer 
data  are  necessary. 

Comments  on  the  Atlantic  Mixed 
Species  Trap/Pot  Fishery 

Comment  24:  One  commenter 
supported  inclusion  of  various  Category 
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in  trap/pot  fisheries  into  a  new  generic 
trap/pot  listing  in  Category  II. 

Response:  NMFS  agrees  and  the 
generic  Category  II  "Atlantic  mixed 
species  trap/pot"  fishery  has  been 
established. 

Comment  25:  One  conunenter  stated 
that  the  newly-defined  Atlantic  mixed 
species  trap/pot  fishery  should  be 
addressed  imder  the  Atlantic  Large 
Whale  Take  Reduction  Plan  (ALWTRP) 
and  Harbor  Porpoise  Take  Reduction 
Plan  (HPTRP). 

Response:  NMFS  added 
representatives  of  this  fishery  complex 
to  the  Atlantic  Large  Whale  Take 
Reduction  Team  (ALWTRT)  and  raised 
this  issue  at  the  ALWTRT's  meeting  in 
April  2003.  NMFS  will  be  working  with 
the  ALWTRT  to  incorporate  measures  to 
address  this  fishery  in  the  ALWTRP. 
With  regard  to  the  HPTRP,  NMFS  is  not 
aware  of  any  harbor  porpoise 
interactions  with  trap/pot  gear  in  recent 
years.  The  harbor  porpoise  (Gulf  of 
Maine/Bay  of  Fundy  stock)  was  listed  as 
interacting  with  the  fish  trap/pot 
fisheries  in  the  Northeast  in  the  original 
LOF  in  1989.  However.  NMFS  is 
reevaluating  that  information  during  a 
review  of  older  entanglement  data  and 
plans  to  update  the  list  of  interacting 
stocks  in  a  fixture  LOF  based  on  a  review 
of  all  available  data.  Based  on  data 
currently  available,  it  is  not  appropriate 
to  address  trap/pot  fisheries  under  the 
HPTRP  at  this  time,  although  gillnet 
fisheries  used  to  obtain  bait  for  these 
fisheries  may  already  be  regulated  under 
the  HPTRP. 

Comment  26:  One  commenter  stated 
that  NMFS  provided  no  scientific 
justification  for  classifying  the  Atlantic 
mixed  species  trap/pot  fishery  as 
Category  II  other  than  "by  analogy."  The 
commenter  objected  to  the  imposition  of 
registration  costs  that  this  classification 
would  have  on  fishermen. 

Response:  Classification  by  analogy 
refers  to  the  exercise  of  administrative 
discretion  using  relevant  information 
such  as  fishing  techniques,  gears  used, 
and  stranding  data,  as  described  in  the 
definition  of  a  Category  II  fishery 
included  in  the  final  rule  for  the  Section 
118  implementing  regulations  (60  FR 
45086,  August  30.  1995,  codified  at  50 
CFR  229.2)  to  determine  whether  a 
fishery  results  in  "occasional" 
incidental  mortality  and  serious  injury 
of  marine  mammals. 

The  generic  Northeast  trap/pot  fishery 
is  already  a  Category  II  fishery  pursuant 
to  the  2001  LOF.  For  the  2003  LOF. 
NMFS  has  combined  the  generic 
Category  m  trap/pot  fisheries  in  the 
Mid-Atlantic  and  Southeast  with  the 
generic  Category  II  Northeast  trap/pot 
fishery  and  redefined  the  fishery  as  the 


Atlantic  mixed  species  trap/pot  fishery. 
The  new  Atlantic  mixed  species  trap/ 
pot  fishery  is  appropriately  classified  as 
Category  II  based  on  known 
entanglement  of  cetaceans  and 
pinnipeds  in  this  gear  type.  The 
presence  of  trap/pot  gear  in  areas  and  at 
times  when  these  marine  mammals  are 
present  is  likely  to  result  in  occasional 
incidental  mortality  or  serious  injury  of 
marine  mammals. 

Since  implementation  of  the  2002 
LOF,  NMFS  automatically  registers  all 
Atlantic  fishers  with  current  state  or 
federal  fishing  permits  for  fisheries 
designated  as  Category  I  or  II  and  has 
waived  the  registration  fee  for  the 
Marine  Mammal  Authorization  Permit. 
Therefore,  there  will  be  no  economic 
biu-den  associated  with  registration 
under  the  MMPA. 

Comment  27:  One  comipenter 
concurred  with  classifying  Atlantic  pot 
fisheries  at  least  at  the  Category  n  level 
given  that  they  include  gears  already 
known  to  incidentally  take  marine 
mammals.  However,  the  commenter 
thought  that  Category  I  would  be  a  more 
appropriate  classification  and  said  a 
lower  Category  is  not  warranted  simply 
because  the  operation  of  Southeast  trap/ 
pot  fisheries  does  not  overlap  with  right 
whale  distribution.  The  commenter  said 
these  fisheries  entangle  other  species 
such  as  bottlenose  dolphins  and  other 
small  cetaceans  and  noted  that  this 
information  was  not  provided  in  the 
LOF  when  justifying  categorization  of 
the  fishery. 

Response:  Although  the  definition  of 
a  Category  II  fishery  in  50  CFR  229.2 
provides  that  NMFS  may  use  a  number 
of  factors  in  determining  whether 
incidental  serious  injiuy  or  mortality  is 
"occasional,"  the  definition  of  a 
Category  I  fishery  does  not  provide  the 
same  level  of  flexibility  for 
administrative  discretion  in  determining 
what  is  "ft^quent."  If  new  information 
becomes  available  suggesting  that  takes 
in  the  Atlantic  mixed  species  trap/pot 
fishery  results  in  a  rate  of  incidental 
mortality  or  serious  injury  of  50  percent 
or  greater  of  the  PBR  for  a  marine 
mammal  stock,  then  it  would  be 
appropriate  to  consider  elevation  of 
those  fisheries  to  Category  I. 

Data  indicate  that  interactions 
between  bottlenose  dolphins  and  the 
spiny  lobster  and  stone  crab  trap/pot 
fisheries  in  the  Adantic,  Caribbean  and 
Gulf  of  Mexico  are  rare.  Additionally, 
NMFS  has  no  data  regarding 
interactions  between  bottlenose 
dolphins  and  other  trap/pot  fisheries  in 
the  Southeast  or  Mid-Atlantic.  NMFS 
will  continue  to  define  and  evaluate 
other  trap/pot  fisheries  in  the  Atlantic, 
Caribbean,  and  Gulf  of  Mexico  and 


consider  whether  to  reclassify  them 
based  on  incidental  mortality  and 
serious  injury  of  marine  mammals  in  the 
2004  LOF. 


Comments  on  the  Atlantic  Ocean. 
Caribbean,  Gulf  of  Mexico  Large 
Pelagics  Longline  Fishery 

Comment  28:  One  commenter  stated 
that  NMFS  should  update  the  lists  of 
species  incidentally  killed  or  seriously 
injured  in  the  Atlantic  Ocean. 
Caribbean,  Gulf  of  Mexico  large  pelagics 
longline  fishery  based  on  data  presented 
in  the  2002  Stock  Assessment  Reports. 
The  commenter  specifically  identified 
species  that  NMFS  should  review. 

Response:  Unlike  the  SARs,  which 
focus  on  the  most  recent  5  years  of  data, 
the  list  of  marine  mammals  incidentally 
killed  or  seriously  injured  in  a  given 
fishery  in  the  LOF  often  includes  all 
species  or  stocks  known  to  experience 
mortality  or  serious  injury  in  a  given 
fishery  and  may  also  include  species  for 
which  there  are  anecdotal  or  historical, 
but  not  necessarily  current,  records  of 
interaction  based  on  a  variety  of  data 
types  (e.g.,  logbooks,  strandings  data, 
observer  data).  This  helps  the  agency     - 
better  understand  the  nature  and  types 
of  interactions  that  occur  in  each 
fishery.  NMFS  plans  to  evaluate  how 
best  to  present  historical  versus  current 
data  on  marine  mammal-fishery 
interactions  in  future  Lists  of  Fisheries 
and  will  make  any  necessary  changes  in 
the  LOF  tables  once  that  evaluatiou  is 
complete. 

Comment  29:  One  commenter 
suggested  that  NMFS  subdivide  the 
pelagic  longline  fishery  into  three 
regional  fisheries  in  the  LOF  to  reflect 
variations  in  geographic  region,  target 
species,  vessel  size,  area-specific 
regulations,  and  time  of  year.  The 
commenter  noted  specifically  that  the 
Atlantic  portion  of  the  longline  fishery 
shodld  be  divided  into  northern  and 
southern  components  with  a  boundary 
line  at  Cape  Hatteras.  North  Carolina. 

Response:  NMFS  appreciates  the 
information  provided  by  the  commenter 
on  potential  subdivisions  of  the  pelagic 
longline  fishery  and  notes  that  we 
addressed  similar  comments  in  the  final 
LOF  for  1997  (see  Comment/Response 
37  in  62  FR  33,  January  2,  1997),  the 
final  LOF  for  1999  (see  Comment/ 
Response  18  in  64  FR  9067.  February 
24,  1999).  and  the  final  LOF  for  2001 
(see  Comment/Response  16  in  66  FR 
42784,  August  15,  2001).  At  this  time, 
however,  NMFS  is  not  aware  of  any 
information  to  suggest  that  there  is 
differential  marine  mammal  incidental 
mortality/serious  injury  in  the  pelagic 
longline  fishery  along  geographic  lines. 
Therefore,  subdivision  of  this  fishery  as 
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the  commenter  suggests  is  not 
appropriate  at  this  time.  While 
subdivision  of  this  fishery  along 
ecosystem  lines  similar  to  that  done  for 
inshore  fisheries  may  be  considered  in 
the  future,  the  analysis  to  support  such 
a  division  is  not  currently  available. 

NMFS  will,  whenever  possible,  define 
fisheries  the  way  they  are  defined  in 
federal,  regional,  or  state  fishery 
management  programs.  This  will  (1) 
help  NMFS  fulfill  its  statutory 
obUgations  by  coordinating  registration 
under  the  MMPA  with  existing  fishery 
management  programs.  (2)  provide  a 
"common  name"  for  a  fishery  that  can 
be  used  by  NMFS.  fishers,  and  state  and 
regional  fishery  managers,  and  (3)  allow 
NMFS  to  more  easily  collect 
information  on  fishery  statistics,  such  as 
the  number  of  participants,  target 
species,  length  of  fishing  season,  etc. 

Comment  30:  One  commenter 
requested  that  NMFS  add  the  Western 
North  Atlantic  (WNA)  pygmy  sperm 
whale  to  the  list  of  marine  mammals 
incidentally  killed  or  seriously  injured 
in  the  pelagic  longline  fishery  based  on 
tlie  report  of  a  serious  injury  of  a  pygmy 
sperm  whale  in  this  fishery  in  2000. 

Response:  NMFS  agrees  and  will  add 
the  WNA  pygmy  sperm  whale  to  the  list 
of  marine  mammals  incidentally  taken 
in  this  fishery. 

Comments  on  the  Gulf  of  Mexico  Blue 
Crab  Trap/pot  Fishery 

Comment  31:  One  commenter  stated 
that  NMFS  should  reclassify  the  Gulf  of 
Mexico  blue  crab  trap/pot  fishery  at 
least  as  Category  II  and  expressed 
concern  that  the  agency  did  not  provide 
adequate  justification  for  not 
reclassifying  the  fishery. 

Response:  NMFS  has  decided  not  to 
reclassiiy  this  fishery  in  the  2003  LOF 
because  the  bottlenose  dolphin  stock 
structure  in  the  Gulf  of  Mexico  is  not 
well  defined  at  this  time.  Additionally, 
the  available  data  on  strandings  with 
signs  of  crab  trap/pot  interaction  are 
relatively  few  in  number.  Therefore, 
NMFS  believes  it  is  more  appropriate  to 
reevaluate  this  fishery  relative  to  PBRs 
for  bay,  soimd,  and  estuarine  stocks  of 
bottlenose  dolphins  when  the  Gulf  of 
Mexico  bottlenose  dolphin  stock 
structure  is  better  understood.  NMFS  is 
currently  investigating  the  stock 
structure  of  bottlenose  dolphins  in  the 
Gulf  of  Mexico  to  better  define  these 
stocks  in  the  fut\u«. 

In  the  coining  year,  NMFS  will  work 
with  the  Gulf  States  Marine  Fisheries 
Commission  (GSMFC)  and  the  Sea  Grant 
program  to  better  monitor  bottlenose 
dolphin  takes  in  this  fishery,  to  educate 
blue  crab  fishermen  about  marine 
manunal  interaction  issues  and  ways  to 


reduce  takes  in  the  fishery,  and  to 
continue  work  on  the  derelict  trap/pot 
removal  program,  believed  to  be  an 
important  source  of  marine  mammal 
mortality  and  serious  injury  in  the 
fishery.  The  NMFS  Southeast  Regional 
Office  will  monitor  the  progress  in  this 
fishery  closely  and  reevaluate  it  for 
reclassification  in  the  future. 

Comment  32:  Some  commenters 
objected  to  future  consideration  of  the 
Gulf  of  Mexico  blue  crab  trap/pot 
fishery  as  Category  II  given  the  lack  of 
solid  data  to  support  the  fishery's 
reclassification.  The  commenters 
expressed  particular  concern  about  the 
lack  of  scientific  rigor  of  the  strandings 
data  used  in  this  analysis. 

Response:  See  Comment/Response  31 
above.  NMFS  has  decided  not  to 
reclassify  this  fishery  at  this  time  and 
instead  will  work  with  the  GSMFC  and 
Sea  Grant  program  to  educate  crabbers 
about  ways  to  reduce  interactions  with 
marine  mammals  in  this  fishery. 

NMFS  believes  that  strandings  data 
are  an  important  source  of  information 
on  marine  mammal  mortality  and 
serious  injury  in  the  Gulf  of  Mexico  blue 
crab  trap/pot  fishery  and  has  developed 
a  proposal  to  strengthen  strandings 
programs  throughout  the  Southeast 
region,  including  the  Gulf  of  Mexico,  to 
improve  data  quality  in  the  coming 
years.  NMFS"  proposal  includes 
recommendations  aimed  at  ensuring 
adequate  geographic  coverage  of 
strandings  programs,  improving 
accuracy  of  strandings  data,  increasing 
reporting  fi'equency  and  response  time, 
facilitating  communication  between 
strandings  responders  and  individuals 
reporting  marine  manunal  takes, 
ensuring  a  centralized  repository, 
involving  fishermen  in  gear  interaction 
determinations,  and  providing  guidance 
to  enforcement  agents  about  their  role  in 
stranding  response.  NMFS  will 
reevaluate  this  fishery  in  the  2004  LOF. 

Summary  of  Changes  to  the  LOF  for 
2003 

With  the  following  exceptions,  the 
placement  and  definitions  of  U.S. 
commercial  fisheries  are  identical  to 
those  provided  in  the  LOF  for  2002.  The 
following  summarizes  changes  in 
fishery  classification,  fishery  name, 
fisheries  listed  on  the  LOF,  niunber  of 
participants  in  a  particular  fishery,  and 
the  species  and/or  stocks  that  are 
incidentally  killed  or  seriously  injured 
in  a  particular  fishery,  that  are  revised 
in  the  2003  LOF. 


Commercial  Fisheries  in  the  Pacific 
Ocean 

Fishery  Classification 

The  "California/Oregon  Thresher 
Shark/Swordfish  Drift  Gillnet  Fishery  (> 
14  in.  mesh)"  is  moved  fi'om  Category 
I  to  Category  II. 

The  "AK  Cook  Inlet  Salmon  Set 
Gillnet  Fishery"  is  moved  from  Category 
n  to  Category  ni. 

Addition  of  Fisheries  to  the  LOF 

The  "CA  Yellovtrtail,  Barracuda,  White 
Seabass,  and  Tima  Drift  Gillnet  Fishery 
(mesh  size  >  3.5  inches  and  <  14 
inches]"  is  added  to  the  LOF  as  a 
Category  II  fishery. 

Removals  of  Fisheries  from  the  LOF 

The  "CA  Shark/Bonito  Longline/Set 
Line  Fishery"  is  removed  from  the  LOF. 

Fishery  Name  and  Organizational 
Changes  and  Clarifications 

The  "CA  Angel  Shark/Halibut  and 
Other  Species  Large  Mesh  (>3.5  in. 
mesh)  Set  Gillnet  Fishery"  is  renamed 
the  "CA  Angel  Shark/Halibut  and  Other 
Species  Set  Gillnet  Fishery  (>3.5  in. 
mesh)." 

The  "CA  Longline  Fishery"  is 
renamed  the  "CA  Pelagic  Longline 
Fishery."  ^ 

The  "CA/OR  Thresher  Shark/ 
Swordfish  Drift  Gillnet  Fishery"  is 
renamed  the  "CA/OR  thresher  shark/ 
swordfish  drift  gillnet  fishery  (>14  in. 
mesh)." 

Number  of  Vessels/Persons 

The  estimated  number  of  participants 
in  the  "AK  Bering  Sea  Aleutian  Islands 
Groundfish  Longline/Set  Line  Fishery" 
is  updated  to  148. 

The  estimated  number  of  participants 
in  the  "AK  Gulf  of  Alaska  Groundfish 
Longline/Set  Line  Fishery'is  updated  to 
1030. 

The  estimated  number  of  participants 
in  the  "AK  Bering  Sea  Aleutian  Islands 
Groimdfish  Trawl  Fishery"  is  updated 
to  157. 

The  estimated  niunber  of  participants 
in  the  "AK  Gulf  of  Alaska  Groundfish 
Trawl  Fishery"  is  updated  to  145. 

The  estimated  number  of  participants 
in  the  "AK  Bering  Sea,  Gulf  of  Alaska 
Finfish  Pot  Fishery"  is  updated  to  314. 

The  estimated  niunber  of  participants 
in  the  "CA  Pelagic  Longline  Fishery"  is 
updated  to  30. 

The  estimated  number  of  participants 
in  the  "CA/OR  Thresher  Shark/ 
Swordfish  Drift  Gillnet  Fishery  (>14  in. 
mesh)"  is  updated  to  113. 

The  estimated  number  of  participants 
in  the  "WA  Puget  Sound  Region  Salmon 
Drift  Gillnet  Fishery"  is  updated  to  225. 
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List  of  Species  That  Are  Incidentally 
Injured  or  Killed  by  a  Particular  Fishery 

The  Northeast  Pacific  stock  of  fin 
whales  is  added  to  the  list  of  marine 
mammal  species  and  stocks  incidentally 
injured  or  killed  in  the  "AK  Bering  Sea 
and  Aleutian  Islands  groundfish  trawl 
fishery"  because  this  stock  is  known  to 
interact  with  this  fishery  and  was 
inadvertently  omitted  from  the  list  of 
marine  mammal  species  in  the  past. 
The  Central  North  Pacific  stock  of 
humpback  whales  is  added  to  the  list  of 
marine  mammal  species  and  stocks 
incidentally  injured  or  killed  in  the 
"Alaska  crustacean  pot  fishery"  because 
of  evidence  that  this  stock  has 
interacted  with  components  of  this 
fishery. 

The  CA  coastal  stock  of  bottlenose 
dolphins  is  removed  from  the  list  of 
marine  mammal  species  and  stocks 
incidentally  injured  or  killed  in  the  "CA 
herring  purse  seine  fishery." 

The  CA/OR/WA  stock  of  fin  whales 
and  the  eastern  North  Pacific  stock  of 
gray  whales  are  both  added  to  the  list 
of  marine  mammal  species  and  stocks 
incidentally  injured  or  killed  in  the 
"CA/OR  thresher  shark/swordfish  drift 
gillnet  fishery  (>14  in.  mesh)." 

Commercial  Fisheries  in  the  Atlantic 
Ocean,  Gulf  of  Mexico,  and  Caribbean 

Fishery  Classification 

The  "Gulf  of  Mexico  Gilhiet  Fishery" 
is  moved  from  Category  III  to  Category 

The  "Mid-Atlantic  Coastal  Gillnet 
Fishery"  is  moved  from  Category  II  to 
Category  I. 

The  "Mid-Atlantic  Mixed  Species 
Trap/Pot  Fishery"  and  the  "U.S.  Mid- 
Atlantic  and  Southeast  U.S.  AUantic 
Black  Seabass  Trap/Pot  Fishery," 
formerly  Category  III  fisheries,  are 
combined  with  the  "Northeast  Trap/Pot 


Fishery,"  currently  Category  H,  and  any 
other  trap/pot  fishery  gear  in  the 
Atlantic  that  is  not  included  in  other 
trap/pot  fisheries  specifically  identified 
in  the  LOF,  into  the  "Atlantic  Mixed 
Species  Trap/Pot  Fishery."  This  newly- 
defined  fishery  is  classified  as  Category 

Addition  of  Fisheries  to  the  LOF 

See  discussion  of  the  "Atlantic  Mixed 
Species  Trap/Pot  Fishery"  above. 

Fishery  Name  and  Organizational 
Changes  and  Clarifications 

The  "Southeastern  U.S.  Atlantic,  Gulf 
of  Mexico,  U.S.  Mid-Atlantic  Pelagic 
Hook-and-Line/Harpoon  Fishery"  is 
renamed  the  "Southeastern  U.S. 
Atlantic,  Gulf  of  Mexico,  and  Caribbean 
Pelagic  Hook-and-Line/Harpoon 
Fishery." 

Number  of  Vessels/Persons 

The  estimated  number  of  participants 
in  the  "Southeastern  U.S.  Atlantic  Shark 
Gillnet  Fishery"  is  updated  to  6. 

The  estimated  niunber  of  participants 
.  in  the  "U.S.  Atlantic  Tuna  Purse  Seine 
Fishery"  is  updated  to  5. 

The  estimated  number  of  participants 
in  the  "Southeastern  U.S.  Atlantic,  Gulf 
of  Mexico  Shark  Bottom  Longline/Hook- 
and-Line  Fishery"  is  updated  to  <125. 

List  of  Species  That  Are  Incidentally 
Injured  or  Killed  by  a  Particular  Fishery 

The  Western  North  Atlantic  pygmy 
sperm  whale  is  added  to  the  list  of 
marine  mammal  species  and  stocks 
incidentally  injured  or  killed  in  the 
"Atlantic  Ocean,  Caribbean,  Gulf  of 
Mexico  Large  Pelagics  Longline 
Fishery"  given  the  report  of  a  serious 
injury  of  this  stock  in  this  fishery. 

List  of  Fisheries 

The  following  two  tables  list  U.S. 
commercial  fisheries  according  to  then 


assigned  categories  under  section  118  of 
the  MMPA.  The  estimated  number  of 
vessels/participants  is  expressed  in 
terms  of  the  number  of  active 
participants  in  the  fishery,  when 
possible.  If  this  information  is  not 
available,  the  estimated  number  of 
vessels  or  persons  licensed  for  a 
particular  fishery  is  provided.  If  no 
recent  information  is  available  on  the 
number  of  participants  in  a  fishery,  the 
number  from  the  1996  LOF  is  used. 

The  tables  also  list  the  marine 
mammal  species  and  stocks  that  are 
incidentally  killed  or  injured  in  each 
fishery  based  on  observer  data,  logbook 
data,  stranding  reports,  and  fisher 
reports.  This  list  includes  all  species  or 
stocks  known  to  experience  injury  or 
mortality  in  a  given  fishery,  but  also 
includes  species  or  stocks  for  which 
there  are  anecdotal  or  historical,  but  not 
necessarily  ciuxent,  records  of 
interaction.  Additionally,  species 
identified  by  logbook  entries  may  not  be 
verified.  Not  all  species  or  stocks 
identified  are  the  reason  for  a  fishery's 
placement  in  a  given  category.  There  are 
a  few  fisheries  that  are  in  Category  11 
that  have  no  recently  documented 
interactions  with  marine  mammals. 
Justifications  for  placement  of  these 
fisheries  are  by  analogy  to  other  gear 
types  that  are  known  to  cause  mortality 
or  serious  injury  of  marine  mammals,  as 
discussed  in  the  final  LOF  for  1996  (60 
FR  67063,  December  28,  1995),  and 
according  to  factors  listed  in  the 
definition  of  "Category  11  fishery"  in  50 
CFR  229.2. 

Table  1  lists  commercial  fisheries  in 
the  Pacific  Ocean  (including  Alaska); 
Table  2  lists  commercial  fisheries  in  the 
Atlantic  Ocean,  Gulf  of  Mexico,  and 
Caribbean. 


Table  i.-List  of  Fisheries-Commercial  Fisheries  in  the  Pacific  Ocean 


Fishery  description 


Estimated 

number  of 

vessels/ 

persons 


Marine  mammal  species  and  stocks  incidentally  killed/injured 


Categofy  I 


GILLNET  FISHERIES:  CA  angel  shark^alibirt  and  other  species 
set  gillnet  (>3.5  in  mesh)  ^^ 


Hartxjr  porpoise,  central  CA. 

ComnKjn  dolphin,  short-beaked,  CA/OR/WA. 

Common  dolphin,  long-beaked  CA. 

California  sea  lion,  U.S. 

Harbor  seal,  CA. 

Northern  elephant  seal,  CA  breeding 

Sea  otter,  CA. 


Category  II 


GILLNET  FISHERIES: 
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^ 

Estimated 

Fishery  description 

number  of 
vessels/ 

Marine  mammal  species  and  stocks  incidentally  killed/injured 

persons 

AK  Bristol  Bay  salmon  drift  giilnet  

1,903 

Steller  sea  ton,  Western  U.S. 

Northern  fur  seal,  Eastern  Pacific. 

' 

Harlxjr  seal,  Bering  Sea. 

Beluga  whale,  Bristol  Bay. 

. 

Gray  whale,  Eastem  North  Pacific. 

« 

Spotted  seal,  AK. 

Pacific  white-skjed  dolphin,  North  Paclfk:. 

AK  Bristol  Bay  salmon  set  giilnet 

1.014 

Hart>or  seal,  Bering  Sea. 
Beluga  whale,  Bristol  Bay. 
Gray  whale,  Eastem  North  Pacific. 
Northern  fur  seal,  Eastem  Pacifte. 
Spotted  seal,  AK. 

AK  Cook  Inlet  salmon  drift  giilnet  

576 

Steller  sea  lion,  Westem  U.S. 
Harbor  seal,  GOA. 

• 

Hartxjr  porpoise,  GOA. 
Dall's  porpoise,  AK. 
Beluga  whale,  Cook  Inlet. 

AK  Kodiak  salmon  set  giilnet  

188 

Hartxjr  seal,  GOA. 

Hartxjr  porpoise,  GOA. 
Sea  otter,  AK. 

AK  Metlakatla/Annette  Island  salmon  drift  giilnet  

^ 

None  documented. 

AK  Peninsula/Aleutian  Islands  salmon  drfit  giilnet  

164 

Northern  fur  seal,  Eastem  Pacific. 

Hartjor  seal,  GOA. 

Hartxjr  porpoise.  GOA. 

Dall's  porpoise,  AK. 

AK  Peninsula/Aleutian  Islands  salmon  set  giilnet 

116 

Steller  sea  lion.  Western  U.S. 
Hartwr  porpoise.  Bering  Sea. 

AK  Prince  William  Sound  salmon  drift  giilnet  ., 

541 

Steller  sea  lion,  Westem  U.S.                                     * 
Northern  fur  seal.  Eastern  giilnet  Pacific. 
Hartror  seal,  GOA. 

--- 

Pacific  white-sided  dolphin.  North  Pacific. 
Hartxjr  porpoise,  GOA. 

' 

Dall's  porpoise,  AK.                   •      • 
Sea  Otter,  AK. 

AK, Southeast  salmon  drift  giilnet 

481 

Steller  sea  lion.  Eastern  U.S. 

- 

Hartxjr  seal.  Southeast  AK. 

Pacific  white-sided  dolphin.  North  Pacific. 

Harbor  porpoise.  Southeast  AK. 

Dall's  porpoise,  AK. 

Humpback  whale,  central  North  Pacific. 

AK  Yakutat  salmon  set  giilnet 

170 

Harbor  seal  Southeast  AK 

P     IWftl    *J\J9        w^^#v«lf       %^^^«4*<    l^rffc**^*      •    »■    *t                                                                                                                              c 

Gray  whale,  Eastem  North  Pacific. 

CA/OR  thresher  shart</swordfish  drift  giilnet  (>14  in.  mesh)  .. 

113 

Steller  sea  lion.  Eastern  U.S. 
Sperm  whale,  CA/OR/WA. 

•    ■ 

Dall's  porpoise,  CA/OR/WA. 

Fin  whale,  CA/OR/WA. 

Gray  whale,  eastem  North  Pacifk:. 

Northern  Pacific  white-sided  dolphin,  C/VOR/WA. 

• 

Southern  Pacific  white-sided  dolphin,  C/VOR/WA. 
Risso's  dolphin,  CA/OR/WA. 
Bottlenose  dolphin,  C/VOR/WA  offshore. 
Short-beaked  common  dolphin,  C/VOR/WA. 
Long-beaked  common  dolphin,  CA/OR/WA. 
Northern  right-whale  dolphin,  CA/OR/WA. 

Short-finned  pilot  whale,  C/VOR/WA. 
Baird's  beaked  whale,  C/VOR/WA. 
Mesoplodont  beaked  whale,  CA/OR/WA. 
Cuvier's  beaked  whale,  CA/OR/WA. 

*                                          • 

Pygmy  sperm  whale,  CA/OR/WA. 

California  sea  lion,  U.S. 

Northern  elephant  seal,  CA  breeding. 

Humpback  whale,  CA/OR/WA-Mexico. 

Minke  whale,  CA/OR/WA. 

Striped  dolphin,  CA/OR/WA. 

Killer  whale,  CA/OR/WA  Pacific  coast. 

Northern  fur  seal,  San  Miguel  Island. 

,-    CA  yellowtail,   barracuda,   white  seabass,   and  tuna  drift 

24 

None  documented. 

giilnet  fishery  (mesh  size  >  3.5  inches  and  <  14  inches). 
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TABLE  1-UST  OF  FiSHERIES-COMMERCIAL  FISHERIES  IN  THE  PACIFIC  OCEAN-Continued 


Fishery  description 


WA  Puget  Sound  Region  salmon  drift  gillnet  (includes  all  in- 
land waters  south  of  US-Canada  border  and  eastward  of 
the   Bonilla-Tatoosh   line— Treaty   Indian   fishing   is   ex- 
cluded). 
PURX  SEINE  FISHERIES 

AK  Southeast  salmon  purse  seine 

CA  anchovy,  mackerel,  tuna  purse  seine  ..!.."!..""!."!.....}!.. 

CA  squid  purse  seine 

I^!^'-  '"'^^^"'^S  AK  miscellaneous  finifish  fi^ir  trawi 

LONGLINE  FISHERIES  

CA  pelagic  longline 

OR  swordfish  floating  longline " 

OR  blue  shark  floating  longline 


Estimated 

number  of 

vessels/ 

persons 


Marine  mammal  species  and  stocks  incidentally  killed/injured 


Hartx)r  porpoise,  WA. 
Dall's  porpoise,  CA/OR/WA. 
Harbor  seal,  WA  inland. 

Humpback  whale,  central  North  Pacifk:. 

Bottlenose  dolphin,  CA/OR/WA  offshore 

Califomia  sea  lion,  U.S. 

Harisor  seal,  CA. 

Short-finned  pilot  whale,  C/V/OR/WA. 

None  documented. 

Califomia  sea  lion. 
None  documented. 
None  documented. 


GILLNET  FISHERIES: 

AK  Cook  Inlet  salmon  set  gillnet 


Category  III 


AK  Kuskokwim,  Yukon,  Norton  Sound,  Kotzebue  salmon 
gillnet. 

AK  miscellaneous  finfish  set  gillnet 

AK  Prince  William  Sound  salmon  set  gillnet  "..'................"..'.. 

AK  roe  hemng  and  food/bait  herring  gillnet 

CA  set  and  drift  gillnet  fisheries  that  use  a  stretched  mesh 

size  of  3.5  in  or  less. 
Hawaii  gillnet 


745 


1,922 

3 
30 

2,034 
341 

115 


WA  Grays  Hartwr  salmon  drift  gillnet  (excluding  treaty  Tribal    24 
fishing). 

WA,  OR  hening,  smelt,  shad,  sturgeon,  bottom  fish,  mullet     913 
perch,  rockfish  gillnet. 

WA,  OR  lower  Columbia  River  (includes  tributaries)  drift    110 
gillnet. 

WA  Willapa  Bay  drift  gillnet 32 


^I^ETpfiHERIEf^^"  ^^'^^'  "^^^^  ^^^'-  ^°  ^"^^ 
AK  Metlakafia  salmon  purse  seine 

AK  miscellaneous  finfish  t»each  seine  ."!......."........ 

AK  miscellaneous  finfish  purse  seine  ...".." 

AK  octopus/squid  purse  seine  ..".'".".." ' 

AK  roe  hemng  and  food/bait  hening  beach  seine 

AK  roe  herring  and  food/bait  herring  purse  seine  ...... 

AK  salmon  beach  seine  

AK  salmon  purse  seine  (except  Southeast  Alaska  which  is 

in  Category  II). 
CA  herring  purse  seine 


CA  sardine  purse  seine  

HI  opelu/akule  net ....".............. 

HI  purse  seine "..".."......" 

HI  throw  net,  cast  net ".''.""......."" 

WA  (all  species)  beach  seine  or  drag  seine  ........."...... 

WA,  OR  hening,  smelt,  squid  purse  seine  or  larripara 

WA  salmon  purse  seine 

WA  salmon  reef  net 
DIP  NET  FISHERIES:  

CA  squid  dip  net  

WA,  OR  smelt,  herring  dip  net 
MARINE  AOUACULTURE  FISHERIES: 

CA  salmon  enhancement  rearing  pen 

OR  salmon  ranch  


10 

1 

3 

2 

8 

624 

34 

953 

100 

120 

16 

18 

47 

235 

130 

440 

53 

Its 

119 

>1 
1 


Steller  sea  lion.  Western  U.S. 
Haitxir  seal,  GOA. 
Hartior  porpoise,  GOA. 
Dall's  porpoise,  AK. 
Beluga  whale.  Cook  Inlet. 
Hartwr  porpoise,  Bering  Sea. 

Steller  sea  lion.  Western  U.S. 
Steller  sea  lion.  Western  U.S. 
Hartwr  seal,  GOA. 
None  documented. 
None  documented. 

Bottlenose  dolphin,  HI. 
Spinner  dolphin,  HI. 
Hart)or  seal,  OR/WA  coast. 

None  documented. 

Califomia  sea  lion,  U.S. 
Harbor  seal,  OR/WA  coast. 
Harbor  seal,  OR/WA  coast. 
Northern  elephant  seal,  CA  breeding. 

None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
Hartwr  seal,  GOA. 

Califomia  sea  lion,  U.S. 
Hartwr  seal,  CA. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 


None  documented. 
None  documented. 

None  documented. 
None  documented. 
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Estimated 

Fishery  description 

number  of 
vessels/ 
persons 

Marine  mammal  species  and  stocks  incidentally  killed/injured 

■  WA,  or  salmon  net  pens 

14 

California  sea  lion,  U.S. 
Harisor  seal,  WA  inland  waters. 

TROLL  FISHERIES: 

AK  North  Pacific  halibut.  AK  bottom  fish,  WA,  OR,  CA  alba- 

1.530 

None  documented. 

core,  groundfish,  bottom  tish,  CA  halibut  non-salmonkj 

(330  AK) 

troll  fisheries.                                                             ^ 

AK  salmon  troll 

2.335 

Steller  sea  lk)n,  Western  U.S. 

Steller  sea  lion,  Eastern  U.S. 

American  Samoa  tuna  troll 

<50 

None  documented. 

CA/OR/WA  salmon  troll  

4,300 
50 

None  documented. 

Commonwealth  of  the  Northern  Mariana  Islands  tuna  troll  .... 

None  documented. 

Guam  tuna  troll  

50 

None  documented. 

HI  net  unclassified .....*. 

106 
1,795 

None  documented. 

HI  trolling,  rod  and  reel  

None  documented. 

LONGUNE/SET  LINE  FISHERIES: 

AK  Bering  Sea.  Aleutian  Islands  groundfish  longline/set  line 

148 

Northem  elephant  seal.  CA  breeding. 

(federally  regulated  waters,  including  miscellaneous  finfish 

Killer  whale,  Eastern  North  Pacific  reskJent. 

and  sablefish). 

Killer  whale,  transient. 
Steller  sea  lion,  Western  U.S. 

- 

Pacific  while-sided  dolphin.  North  Pacific. 
Dall's  porpoise,  AK. 

s 

Hartx)r  seal,  Bering  Sea. 

AK  Gulf  of  Alaska  groundfish  longline/set  line  (federally  reg- 

1,030 

Steller  sea  lion.  Western  U.S. 

ulated  waters,  including  miscellaneous  finfish  and  sable- 

Hartx>r  .seal.  Southeast  AK.                                            ^ 

fish). 

Northern  elephant  seal,  CA  breeding. 

AK  halibut  longline/set  line  (State  and  Federal  waters)  

3,079 

Steller  sea  lion.  Western  U.S. 

AK  octopus/squid  longline 

7 

None  documented. 

AK  state-managed  waters  groundfish  longline/setline  (includ- 

731 

None  documented. 

ing  sablefish,  rockfish,  and  miscellaneous  finfish). 

HI   swordfish,   tuna,   billfish,    mahi   mahi,   wahoo.   oceank: 

140 

Humpback  whale.  Central  North  Pacific. 

sharks  longline/set  line. 

False  killer  whales.  HI. 
Risso's  dolphin.  HI. 

*  • 

Bottlenose  dolphin.  HI. 

Spinner  dolphin.  HI.                                                         ' 

* 

Short-finned  pilot  whale,  HI. 
Sperm  whale.  HI. 

WA,  OR,  CA  groundfish,  bottomfish  longline/set  line 

367 

None  documented. 

WA,  OR  North  Pacific  halibut  longline/set  line  

350 

None  documented. 

TRAWL  FISHERIES: 

AK  Bering  Sea  and  Aleutian  Islands  Groundfish  Trawl 

157 

Steller  sea  lion  Westem  U  S 

Northern  fur  seal.  Eastern  Pacific. 

Killer  whale.  Eastern  North  Pacific  resident.                           * 

^ 

Killer  whale.  Eastern  North  Pacifk;  transient. 
Pacific  white-sided  dolphin.  North  Pacific. 
Hartx)r  porpoise.  Bering  Sea  . 
Hartx)r  seal,  Bering  Sea. 
Hartxw  seal.  Gulf  of  Alaska. 

• 

Bearded  seal,  AK. 

Ringed  seal.  AK. 

Spotted  seal,  AK. 

Dall's  porpoise.  AK. 

Ribbon  seal.  AK. 

Northem  elephant  seal.  CA  breeding. 

Sea  otter.  AK. 

Pacific  walrus,  AK. 

Humpback  whale.  Central  North  Pacific. 

Humpback  whale.  Westem  North  Pacific. 

- 

Fin  whale.  Northeast  Pacific. 

AK  food/bait  herring  trawl 

3 

None  documented 

AK  Gulf  of  Alaska  groundfish  trawl 

145 

Steller  sea  Ikxi  Western  U  S 

* 

Northem  fur  seal.  Eastem  Pacific. 

Hartxjr  seal.  GOA. 

Dall's  porpoise.  AK. 

Northem  elephant  seal.  CA  breeding.                                        , 

Fin  whale.  Northeast  Pacific. 

AK  miscellaneous  finfish  otter  or  beam  trawl  

6 

None  documented. 

AK  shrimp  otter  trawl  and  beam  trawl  (statewkie  and  Cook 

58 

None  documented. 

Inlet).     ' 
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Fishery  description 


AK  state-managed  waters  of  Cook  Inlet,  Kachemak  Bay 

Prince  William  Sound,  Southeast  AK  groundfish  trawl 
WA,  OR,  CA  groundfish  trawl  


WA,  OR,  CA  shrimp  trawl  ..    . 
POT,  RING  NET,  AND  TRAP  FISHERIES: 
AK  Bering  Sea,  Gulf  of  Alaska  finfish  pot 


AK  crustacean  pot 


AK  octopus/squid  pot 

AK  snail  pot 

CA  lobster,  prawn,  shrimp,  rock  crab,  fish  pot  ..!:!."     " 

OR,  CA  hagfish  pot  or  trap  

WA,  OR,  CA  crab  pot  

WA,  OR,  CA  saWefish  pot  '.."I"...""'..""""!!! 

WA,  OR  shrimp  pot  &  trap 

HI  crab  trap  ""!..."!"..".." 

HI  fish  trap '"".'.""l."l 

HI  lobster  trap  ...!.!"."!!! 

HI  shrimp  trap  

HANDLINE  AND  JIG  FISHERIES: 

AK  miscellaneous  finfish  handline  and  mechanical  jig 

AK  North  Pacifk:  halibut  handline  and  mechanical  jig  ... 

AK  octopus/squid  handline  

American  Samoa  tjottomfish 

Commonwealth  of  the  Northem  Mariana  Islands  bottomfish 

Guam  bottomfish 

HI  aku  boat,  pole  and  line ..'1"."."1 

HI  deep  sea  bottomfish '^^l..H."!!^I!!'."! 

HI  inshore  handline  

HI  tuna ■ 


WA  groundfish,  bottomfish  jig  .. 
HARPOON  FISHERIES:  CA  swordfish  harpoon  "' 
POUND  NET/WEIR  FISHERIES: 

AK  herring  spawn  on  kelp  pound  net  

AK  Southeast  herring  roe/food/baif  pound  net 

WA  herring  brush  weir    . 

BAIT  PENS:  WA/OR/CA  bait  pens  

DREDGE  FISHERIES:  Coastwide  scallop  dredge  . 


DIVE  HAND/MECHANICAL  COLLECTION  FISHERIES: 

AK  abalone 

AK  clam 

WA  hen-ing  spawn  on  kelp 

AK  dungeness  crab 

AK  herring  spawn  on  kelp !!!!!!"."! 

AK  urchin  and  other  fish/shellfish  !."!"1.""!!1" 

CA  abalone  ■•■•■-•■ 

CA  sea  urchin 

HI  coral  diving 

HI  fish  pond 

HI  handpick 

HI  tobster  diving 

HI  squiding,  spear 

WA,  CA  kelp 

WA/OR  sea  urchin,  other  clam,  octopus,  oyster,  sea  cucum- 
ber, scallop,  ghost  shrimp  hand,  dive,  or  mechanical  col- 
lection. 

WA  shellfish  aquaculture  .. 
COMMERCIAL    PASSENGER   FISHING    VEisSELlcHARTER 
BOAT)  FISHERIES: 


Estimated 

number  of 

vessels/ 

persons 


2 
585 


300 
314 

1,852 

72 

2 

608 

25 

1,478 

176 

254 

22 

19 

15 

5 

100 

93 

2 

<50 

<50 

<50 

54 

434 

650 

144 


679 
228 

452 

3 

1 

13 

108 

(12  AK) 

1 

156 

4 

3 

363 

471 

111 

583. 

2 

10 

135 

6 

267 

4 

637 


684 


Marine  mammal  species  and  stocks  incklentally  killed/injured 


None  documented. 

Steller  sea  lion,  Western  U.S. 

Northem  fur  seal.  Eastern  Pacifk:. 

Pacifk:  white-skied  dolphin,  central  North  Padfe 

Dall's  porpoise,  CA/OR/WA. 

California  sea  lion,  U.S. 

Hartxjr  seal,  OR/WA  coast.   . 

None  documented.  * 

Hartx)r  seal,  GOA. 

Harixjr  seal,  Bering  Sea. 

Sea  otter,  AK. 

Hartjor  porpoise.  Southeast  AK. 

Humpback  whale,  Central  North  Pacific. 

None  documented. 

None  documented. 

Sea  otter,  CA, 

None  documented. 

None  documented. 

None  documented. 

None  documented. 

None  documented. 

None  documented, 

Hawaiian  monk  seal. 

None  documented. 

None  documented. 

None  documented. 

None  documented,  - 

None  documented. 

None  documented. 

None  documented. 

None  documented. 

Hawaiian  monk  seal. ' 

Botllenose  dolphin,  HI. 

Rough-toothed  dolphin,  HI. 

Bottlenose  dolphin,  HI. 

Hawaiian  monk  seal. 

None  documented. 

None  documented. 

None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 


None  documented. 
Nor>e  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 
None  documented. 


None  documented. 
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Table  1.— List  of  Fisheries— Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  description 


AK,  WA,  OR,  CA  commercial  passenger  fishing  vessel 


hi  "other  , 

LIVE  FINFISH/SHELLFISH  FISHERIES:  CA  finfish  and  shellfish 
live  trap/hook-and-line. 


Estimated 

number  of 

vessels/ 

persons 


>7,000 
(1,107  AK) 
114 
93 


Marine  mammal  species  and  stocks  incidentally  killed/injured 


None  documented. 

None  documented. 
None  documented. 


List  of  Abbreviations  Used  in  Table  1:  AK— Alaska;  CA— Califomia;  GOA— Gulf  of  Alaska;  HI— Hawaii;  OR— Oregon;  WA— Washington. 

Table  2.— List  of  Fisheries— Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean 


Fishery  Description 


Estimated 
#  of  ves- 
sels/ 
persons 


Category  i 


GILLNET  FISHERIES: 
Mkl-Atlantic  coastal 


>655 


Northeast  sink  gillnet 


LONGLINE  FISHERIES:  Atlantic  Ocean,  Caribbean,  Gulf  of  Mex- 
ico large  pelagics  longline. 


TRAP/POT  FISHERIES:  Northeast/Mid-Atlantic  American  lobster 
trap/pot. 


TRAWL  FISHERIES: 


341 


<200 


13,000 


Marine  mammal  species  and  stocks  incidentally  killed/Injured 


Humpback  whale.  Gulf  of  gillnet  Maine. 

Minke  whale,  Canadian  east  coast. 

Bottlenose  dolphin,  WNA  offshore. 

Bottlenose  dolphin,  WNA  coastal. 

Harbor  porpoise,  GME/BF. 

Harbor  seal,  WNA. 

Harp  seal,  WNA. 

Lohg-finned  pilot  whale,  WNA. 

Short-finned  pilot  whale,  WNA. 

White-sided  dolphin,  WNA. 

Common  dolphin,  WNA. 

North  Atlantic  right  whale,  WNA. 

Humpback  whale,  WNA. 

Minke  whale,  Canadian  east  coast. 

Killer  whale,  WNA. 

White-sided  dolphin,  WNA. 

Bottlenose  dolphin,  WNA  offshore.  , 

Harbor  porpoise,  GME/BF. 

Harbor  seal,  WNA. 

Gray  seal,  WNA. 

Common  dolphin,  WNA. 

Fin  whale,  WNA. 

Spotted  dolphin,  WNA. 

False  killer  whale,  WNA. 

Harp  seal,  WNA. 

Humpback  whale,  WNA. 

Minke  whale,  Canadian  east  coast. 

Risso'^  dolphin,  WNA. 

Long-finned  pilot  whale,  WNA. 

Short-finned  pilot  whale,  WNA. 

Common  dolphin,  WNA. 

Atlantic  spotted  dolphin,  WNA. 

Pantropical  spotted  dolphin,  WNA, 

Striped  dolphin,  WNA. 

Bottlenose  dolphin,  WNA  offshore. 

Bottlenose  dolphin,  GMX  Outer  Continental  Shelf. 

Bottlenose  dolphin,  GMX  Continental  Shelf  Edge  and  Slope. 

Atlantic  spotted  dolphin.  Northern  GMX. 

Pantropical  spotted  dolphin,  Northern  GMX. 

Risso's  dolphin.  Northern  GMX. 

Hartxjr  porpoise,  GME/BF. 

Pygmy  spemi  whale,  WNA. 

North  Atlantic  right  whale,  WNA. 

Humpback  whale,  WNA. 

Fin  whale,  WNA. 

Minke  whale,  Canadian  east  coast. 

Harbor  seal,  WNA. 
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TJ^LE  2.-LIST  OF  FISHERIES-COMMERCIAL  FISHERIES  IN  THE  ATLANTIC  OCEAN,  GULF  OF  MEXICO.  AND  CARIBBEAfi- 

I  Continued 


Fishery  Description 


Atlantic  squid,  mackerel,  butterfish  trawl 


PURSE  SEINE  FISHERIES: 

Gulf  of  Mexico  menhaden  purse  seine 

HAUUBEACH  SEINE  FISHERIES: 

Mid-Atlantic  haul/l)each  seine 


North  Carolina  long  haul  seine 
STOP  NET  FISHERIES: 

North  Carolina  roe  mullet  stop  net 
POUND  NET  FISHERIES:  Virginia  pound  net 


GILLN^T  FISHERIES: 
Caribbean  gillnet  . 


Chesapeake  Bay  inshore  gillnet 
Delaware  Bay  inshore  gillnet  


Long  Island  Sound  inshore  gillnet 


Estimated 
#  of  ves- 
sels/ 
persons 


Marine  mammal  species  and  stocks  inckJentally  killecUinjured 


Common  dolphin,  WNA. 
Risso's  dolphin,  WNA. 
Long-finned  pilot  whale,  WNA. 
Short-finned  pilot  whale.  WNA. 
Whfte-sided  dolphin,  WNA. 


Category  H 


GILLNET  FISHERIES: 

Gulf  of  Mexico  gillnet 

II 

North  Carolina  inshore  gillnet 

Northeast  anchored  float  gillnet  '."!..".!!!.."""...^ 

Northeast  drift  gillnet  

Southeast  Atlantic  gillnet .1"..!!.."."!...." 

Southeastem  U.S.  Atlantic  shari<  gillnet  .m"!"."!."!."l" 

TRAWL  FISHERIES: 

Atlantic  herring  midwater  trawl  (including  pair  traw<) 
TRAP/POT  FISHERIES:  

Atlantic  blue  crab  trap/pot 

Atlantic  mixed  species  trap/pot  


724 


94 
133 


V) 

779 

6 


17 

>1 6,000 

V) 

50 

25 

33 

13 
187 


Bottlenose  dolphin,  Western  GMX  coastal. 

Bottlenose  dolphin,  Northem  GMX  coastal. 

Bottlenose  dolphin.  Eastern  GMX  coastal. 

Bottlenose  dolphin,  GMX  Bay,  Sound,  and  Estuarine 

Bottlenose  dolphin,  WNA  coastal. 

Humpback  whale,  WNA. 

White-sided  dolphin,  WNA. 

Hartjor  seal,  WNA. 

None  documented. 

Bottlenose  dolphin,  WNA  coastal. 

Bottlenose  dolphin,  WNA  coastal. 

North  Atlantic  right  whale,  WNA. 

Atlantic  spotted  dolphin,  WNA. 

HartX)r  seal,  WNA. 

Bottlenose  dolphin,  WNA  coastal. 

West  Indian  manatee,  FL. 

Fin  whale,  WNA. 

Humpback  whale.  Gulf  of  Maine  ^ 

Minke  whale,  Canadian  east  coast. 

Hartxjr  porpoise,  GM/BF. 

Bottlenose  dolphin,  Westem  GMX  coastal. 
Bottlenose  dolphin,  Northem  GMX  coastal. 

Bottlenose  dolphin,  WNA  coastal. 
Hartwr  porpoise,  GME/BF. 
Bottlenose  dolphin,  WNA  coastal. 

Bottlenose  dolphin,  WNA  coastal. 
Bottlenose  dolphin,  WNA  coastal. 


Category  III 


Rhode  Island,  southern  Massachusetts  (to  Monomoy  Is- 
land), and  New  Yorit  Bight  (Raritan  and  Lower  New  Yoric 
Bays)  inshore  gillnet. 
TRAWL  FISHERIES: 

Calico  scallops  trawl 

Crab  trawl '.'...".".."...". 

Georgia,  South  Carolina,  Maryland  whelk  trawl  ....."■  ..l...'l".. 

Gulf  of  Maine,  Mid-Atlantic  sea  scallop  trawl  ...'!.."..' 

Gulf  of  Maine  northern  shrimp  trawl  .'."" 

Gulf  of  Mexico  buttertish  trawl  


>991 

45 
60 


20 


Gulf  of  Mexico  mixed  species  trawl  . 
Mid-Atlantic  mixed  species  trawl 


32 


12 

400 

25 

215 

320 

2 

20      . 
>1.000 


Dwarf  sperm  whale,  WNA. 
West  Indian  manatee,  Antillean. 
Hartxjr  porpoise,  GME/BF. 
Humpback  whale,  WNA. 
Bottlenose  dolphin,  WNA  coastal. 
Hartx)r  porpoise,  GME/BF. 
Humpback  whale,  WNA. 
Bottlenose  dolphin,  WNA  coastal. 
Hartjor  porpoise,  GME/BF. 
Humpback  whale,  WNA. 
Bottlenose  dolphin,  WNA. 
Harbor  porpoise,  GME/BF. 

None  documented. 

None  documented. 

None  documented. 

None  documented. 

None  documented. 

Atlantic  spotted  dolphin.  Eastern  GMX. 

Pantropical  spotted  dolphin.  Eastern  GMX. 

None  documented. 

None  documented. 
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Table  2.— List  of  Fisheries— Commercial  Fisheries  in  the  ATLA^frlC  Ocean,  Gulf  of  Mexico,  and  Caribbean— 

Continued 


Fishery  Description 


North  Atlantic  bottom  trawl 


Estiniated 
#  of  ves- 
sels/ 
persons 


1,052 


Souttieastem  U.S.  Atlantic,  Gutf  of  Mexico  shrimp  trawl  

U.S.  Atlantic  monkfish  trawl  

MARINE  AOUACULTURE  FISHERIES: 

Rnfish  aquaculture 

Shellfish  aquaculture 

PURSE  SEINE  FISHERIES: 

Gulf  of  Maine  Atlantic  herring  purse  seine  

Gulf  of  Maine  menhaden  purse  seine 

Florida  west  coast  sardine  purse  seine 

Mid-Atlantic  menhaden  purse  seine  

U.S.  Atlantic  tuna  purse  seine  

U.S.  Mid-Atlantic  hand  seine  

LONGLINE/HOOK-AND-LINE  FISHERIES: 

Gulf  of  Maine  tub  trawl  groundfish  bottom  longline/hook-and- 
hne. 

Gutf  of  Maine,  U.S.  Mid-Atlantic  tuna,  shark  swordfish  hook- 

and-line/harpoon. 
Southeastem  U.S.  Atlantic,  Gulf  of  Mexrco,  and  Caribbean 

snapper-  grouper  and  other  reef  fish  bottom  longline/hook- 

and-line. 
Southeastem  U.S.  Atlantk:,  Gulf  of  Mexico  shari<  bottom 

tongline/hook-and-iine. 
Southeastem  U.S.  Atlantic,  Gulf  of  Mexico,  and  Caribbean 

pelagic  hook-and-line/harpoon. 
TRAP/POT  FISHERIES: 

Carit>bean  mixed  species  trap/pot  

Caribbean  spiny  lobster  trap/pot 

Florida  spiny  lobster  trap/pot  

Gulf  of  Mexkx)  blue  crab  trap/pot  


Gutf  of  Mexico  mixed  species  trap/pot  

Southeastem  U.S.  Atlantic,  Gulf  of  Mexico  golden  crab  trap/ 

pot. 
Southeastem  U.S.  Atlantic,  Gulf  of  Mexk;o  stone  crab  trap/ 

pot. 

U.S.  Mid-Atlantic  eel  trap/pot . 

STOP  SEINE/WEIR/POUND  NET  FISHERIES: 

Gulf  of  Maine  herring  and  Atlantic  mackerel  stop  seine/weir 


U.S.  Mid-Atlantic  crab  stop  seine/weir  .„ 

U.S.  Mid  Atlantic  mixed  species  stop  seine/weir/pound  net 
(except  the  North  Carolina  roe  mullet  stop  net). 
DREDGE  FISHERIES: 

Gutf  of  Maine  mussel 

Gutf  of  Maine,  U.S.  Mid-Atlantk:  sea  scallop  dredge 

U.S.  Mid-Atlantic/Gulf  of  Mexico  oyster 

U.S.  Mkl-Atlantic  offshore  surf  clam  and  quahog  dredge 
HAUUBEACH  SEINE  FISHERIES: 

Caribbean  haul/beach  seine  

Gutf  of  Mexico  haul/beach  seine  

Soutt)eastem  U.S.  Atlantic,  haul/beach  seine  


>18,000 
V) 

48 

V) 

30 


50 
10 
22 

5 
>250 

46 


26,223 
>5,000 

<125 
1,446 


>501 
>197 
2,145 
4,113 


10 

4.453 
>700 
50 


2,600 
751 


>50 
233 
7,000 
100 


Marine  mammal  species  and  stocks  incidentally  killed/injured 


15 

V) 
25 


Long-finned  pilot  whale,  WNA. 
Short-finned  pilot  whale,  WNA. 
Common  dolphin,  WNA. 
White-sided  dolphin,  WNA. 
Striped  dolphin,  WNA. 
Bottlenose  dolphin,  WNA  offshore. 
Bottlenose  dolphin,  WNA  coastal. 
Common  dolphin,  WNA. 

Haribor  seal,  WNA. 
None  documented. 

Harbor  porpoise,  GME/BF 

Haibor  seal,  WNA. 

Gray  seal,  WNA. 

None  documented. 

Bottlenose  dolphin.  Eastern  GMX  coastal. 

Bottlenose  dolphin,  WNA  coastal. 

Humpback  whale,  WNA. 

None  documented. 

None  documented. 

Harbor  seal,  WNA. 
Gray  seal.  Northwest  North  Atlantic. 
Humpback  whale,  WNA. 
Humpback  whale,  WNA. 

None  documented. 


None  documented. 
None  documented. 


None  documented. 

None  documented. 

Bottlenose  dolphin,  Eastem  GMX  coastal. 

Bottlenose  dolphin,  Westem  GMX  coastal. 

Bottlenose  dolphin.  Northern  GMX  coastal. 

Bottlenose  dolphin,  Eastem  GMX  coastal. 

Bottlenose  dolphin,  GMX  Bay,  Sound,  &  Estuarine. 

West  Indian  manatee,  FL. 

None  documented. 

None  documented. 

None  documented. 

None  documented. 

North  Atlantic  right  whale,  WNA. 
Humpback  whale,  WNA.  * 

Minke  whale,  Canadian  east  coast. 
Hart)or  porpoise,  GME/BF. 
Hartxjr  seal,  WNA. 
Gray  sea,  Northwest  North  Atlantic. 
None  documented. 
None  documented. 


None  documented. 
None  documented. 
None  documented. 
None  documented. 

West  Indian  manatee,  Antillean. 
None  documented. 
None  documented. 
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Continued 


Fishery  Description 


DIVE,  HAND/MECHANICAL  COLLECTION  FISHERIES: 

Atlantic  Ocean,  Gulf  of  Mexico,  Carit)bean  shellfish  dive, 

hand/mechanical  collection. 
Gulf  of  Maine  urchin  dive,  hand/mechanical  collection 
Gulf  of  Mexico,  Southeast  Atlantic,  Mid-Atlantic,  and  Carib^ 
bean  cast  net. 
COMMERCIAL    PASSENGER   RSHING    VESSEL    (CHARTER 
BOAT)  FISHERIES: 
Atlantic  Ocean,  Gulf  of  Mexico,  Caribbean  commercial  pas- 
senger fishing  vessel. 


Estimated 
#  of  ves- 
sels/ 
persons 


Marine  mammal  species  and  stocks  incidentally  killed/injured 


None  documented. 

None  documented. 
Nor>e  documented. 


None  documented. 


^  Unknown.  ■ 

C^iiS^  sS^1^iS!°c"lrilSi5^1^^a!;  SSSlSe^m^iS^S.?:''^'^^""  °'  ''^^'"^V  of  Fundy;  GMX^u«  of  Mexk.;  NC-North 


Claarafication 

The  Chief  Counsel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  the  economic 
impact  of  this  rule.  As  a  result,  no 
regulatory  flexibility  analysis  was 
prepared. 

This  final  rule  contains  coUection-of- 
infonnation  requirements  subject  to  the 
PapCTWork  Reduction  Act.  The 
collection  of  information  for  the 
registration  of  fishers  under  the  MMPA 
has  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
OMB  control  number  0648-0293  (0.25 
hours  per  report  for  new  registrants  and 
0.15  hours  per  report  for  renewals).  The 
requirement  for  reporting  marine 
mammal  injimes  or  moralities  has  been 
approved  by  OMB  under  OMB  control 
number  0648-0292  (0.15  hours  per 
report).  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  these  reporting 
biu'den  estimates  or  any  other  aspect  of 
the  collection  of  information,  including 


suggestions  for  reducing  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  piuposes  of 
Executive  Order  12866. 

An  environmental  assessment  (EA) 
was  prepared  under  the  National 
Environmental  Policy  Act  (NEPA)  for 
regulations  to  implement  section  118  of 
the  MMPA  (1995  EA).  The  1995  EA 
concluded  that  implementation  of  those 
regulations  would  not  have  a  significant 
impact  on  the  human  environment.  This 
final  rule  would  not  make  any 
significant  change  in  the  management  of 
reclassified  fisheries,  and  therefore,  this 
final  nde  is  not  expected  to  change  the 
analysis  or  conclusion  of  the  1995  EA. 
If  NMFS  takes  a  management  action,  for 
example,  through  the  development  of  a 
Take  Reduction  Plan  (TRP),  NMFS  will 
first  prepare  an  environmental 
document  as  required  under  NEPA 
specific  to  that  action. 

This  final  rule  wrill  not  affect  species 
listed  as  threatened  or  endangered 
under  the  Endangered  Species  Act 
(ESA)  or  their  associated  critical  habitat. 


The  impacts  of  niunerous  fisheries  have 
been  analyzed  in  various  biological 
opinions,  and  this  final  rule  will  not 
affect  the  conclusions  of  those  opinions. 
The  classification  of  fisheries  on  the 
LOF  is  not  considered  to  be  a 
management  action  that  would 
adversely  affect  threatened  or 
endangered  species.  If  NMFS  takes  a 
management  action,  for  example, 
through  the  development  of  a  TRP, 
NMFS  woidd  conduct  consultation 
under  section  7  of  the  ESA  for  that 
action. 

This  final  rule  will  have  no  adverse 
impacts  on  marine  mammals  and  may 
have  a  positive  impact  on  marine 
mammals  by  improving  knowledge  of 
marine  mammals  and  die  fisheries 
interacting  with  marine  mammals 
through  information  collected  from 
observer  programs  ^r  take  reduction 
teams. 

This  final  rule  will  not  affect  the  land 
or  water  uses  or  natxu-al  resources  of  the 
coastal  zone,  as  specified  under  section 
307  of  the  Coastal  Zone  Management 
Act. 

Dated:  July  9,  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

(FR  Doc.  03-1 7866  Filed  7-14-03;  8:45  amj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  tfie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  tfie  final 
rules. 


GENERAL  ACCOUNTING  OFFICE 

4  CFR  Parts  27,  28  and  29 

Personnel  Appeals  Board;  Procedural 
Rules 

AGENCY:  General  Accoimting  Office 
Personnel  Appeals  Board. 
ACTION:  Proposed  rule. 

SUMMARY:  The  General  Accounting 
Office  Personnel  Appeals  Board  (PAB) 
has  authority  with  respect  to 
employment  practices  within  the 
General  Accounting  Office  (GAO  or 
agency),  piu^uant  to  the  General 
Accounting  Office  Personnel  Act  of 
"1980.  The  PAB  is  proposing  to  revise  its 
procedural  regulations.  The  changes  are 
intended  to  clarify  the  meaning  of  some 
sections,  to  correct  a  few  provisions 
affected  by  changes  in  law  or  agency 
structure,  and  to  refine  certain 
procedures.  The  Board  invites  public 
comment  on  the  proposed  regulations. 
DATES:  Comments  must  be  received  on 
or  before  September  15,  2003,  in  order 
to  be  considered. 

ADDRESSES:  Comments  may  be  mailed 
to:  Clerk  of  the  Board,  General, 
Accoimting  Office  Personnel  Appeals 
Board,  Suite  560,  Union  Center  Plaza  II, 
441  G  Street  NW.,  Washington,  DC 
20548.  Comments  may  also  be 
submitted  by  facsimile  transmission  to 
202-512-7525. 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Don,  Executive  Director,  or  Susan  Inzeo, 
Solicitor,  202-512-6137. 
SUPPLEMENTARY  INFORMATION:  The 
General  Accounting  Office  Personnel 
Appeals  Board  is  authorized  by 
Congress,  pursuant  to  31  U.S.C.  751- 
,  755,  to  hear  and  decide  cases  brought  by 
GAO  employees  concerning  various 
personnel  matters  including  adverse  or 
performance-based  actions,  claims  of 
discrimination,  alleged  prohibited 
personnel  practices,  and  labor- 
management  relations.  The  Board  also 
exercises  oversight  authority  over  equal 
employment  opportunity  at  the  agency, 
and  has  authority  to  consider,  decide, 


and  order  corrective  action  in  labor- 
management  representation  matters. 
The  Board's'current  procedural 
regulations  applicable  to  GAO  appear  at 
4  CFR  parts  27  and  28.  The  Board  is 
proposing  to  revise  these  regulations. 
The  changes  are  intended  to  clarify  the 
meaning  of  some  sections,  to  correct  a 
few  provisions  affected  by  changes  in 
law  or  agency  structure,  and  to 
streamline  certain  procedures.  The 
significant  proposed  changes  are 
described  below. 

The  Board  no  longer  has  jurisdiction 
over  claims  concerning  employment 
practices  at  the  Architect  of  the  Capitol. 
As  a  result,  the  regulations  in  part  29  are 
being  repealed  and  the  part  reserved. 
This  also  necessitates  a  few  conforming 
changes  to  the  provisions  in  parts  27 
and  28. 

Highlights  of  Significant  Changes  in  the 
Proposed  Regulations 

The  proposed  revisions  contain 
several  significant  refinements  to  the 
Board's  procedures.  Over  the  last 
several  years,  the  Board  has  repeatedly 
observed  that  litigants  not  represented 
by  the  PAB  Office  of  General  Coimsel 
(PAB/OGC)  have  been  confused  by  such 
terms  as  the  "Right  to  Appeal  Letter" 
issued  by  that  Office  following  an 
investigation  and  the  "Petition  for 
Review"  to  be  filed  with  the  Board. 
Many  individuals  misinterpreted  the 
previous  terminology  to  mean  that  the 
Board  was  reviewing  the  investigation 
or  conclusion  of  its  Office  of  General 
Counsel,  or  where  applicable,  GAO's 
Office  of  Opportunity  and 
Inclusiveness,  rather  than  exercising  de 
novo  authority  to  review  the  underlying 
agency  action  that  was  the  subject  of 
investigation.  For  this  reason,  the  term 
"Right  to  Petition  Letter"  has  been 
substituted  for  "Right  to  Appeal  Letter" 
and  the  term  "Petition"  has  been 
substituted  for  "Petition  for  Review." 
Similarly,  the  revisions  clarify  that  an 
"appeal"  before  the  PAB  is  the  stage  of 
a  Board  proceeding  when  the  full  Board 
reviews  the  decision  of  a  single  member, 
panel  of  members,  or  appointed 
administrative  judge. 

Other  notable  proposed  changes  to  the 
Board's  regulations  are  summarized 
below; 

Section  27.1  (The  Board):  Reference  to 
part  29  is  deleted,  and  the  last  sentence 
is  revised  to  reflect  the  Board's  role  of 
reviewing  rather  than  reconsidering  the 
action  of  an  individual  member,  panel 


or  appointed  administrative  judge; 
reconsideration  refers  to  the  process 
whereby  the  same  decisionmaker 
examines  whether  or  not  to  change  a 
decision. 

Section  28.2  (Jurisdiction):  The 
introductory  language  of  paragraph  (a)  is 
streamlined.  Subsection  (b)(3)  is  revised 
to  clarify  that  the  Board's  jvirisdiction 
extends  to  determination  of  the 
appropriateness  of  a  unit  for  collective 
bargaining. 

Section  28.3  (General  definitions): 
Several  clarifying  changes  are  foimd  in 
the  definitions  section.  Definitions  for 
Clerk  of  the  Board,  Director  of  EEO* 
Oversight,  and  Executive  Director  of  the 
Personnel  Appeals  Board  are  new.  The 
definition  of  Charge  is  revised  to  clarify 
that  the  term  applies  to  requests  for  the 
PAB  Office  of  General  Coimsel  to 
investigate  a  matter.  References  to 
Recommended  Decisions  and 
Exceptions  are  deleted,  in  conformity 
with  the  Board's  decision  to  delete 
section  28.86.  "Notice  of  Appeal"  is 
substituted  for  "Request  for  Review"  to 
more  clearly  define  the  process  of 
appealing  an  initial  decision  to  the  full 
Board.  The  definition  of  Pleading  is 
revised  to  specifically  include 
documents  pertaining  to  a  request  for 
appellate  review  by  the  full  Board. 
Workforce  Restructuring  Action  (WRA), 
as  defined  by  GAO  Order  2351.1 
(January  21,  2003),  is  added  in  the 
definition  section  and  substituted 
throughout  the  regulations  for 
Reduction  in  Force  (RIF). 

Section  28.8  (Informal  procedural 
advice):  This  provision  is  revised  to 
expand  the  list  of  persons  who  provide 
informal  procedui^  advice  at  the  Board. 

Section  28.11  (Filing  a  charge  with  the 
Office  of  General  Counsel):  The  section 
is  revised  to  clarify  the  options  as  to 
how  to  file  a  charge.  Subsection  (d)(2) 
is  revised  to  state  that  the  PAB  Office  of 
General  Counsel  investigates  rather  than 
reviews  actions  underljdng  a  charge.       ^ 

Section  28.12  (General  Counsel 
procedures):  "Right  to  Petition  Letter"  is 
substituted  for  "Right  to  Appeal  Letter," 
and  "Petition"  is  substituted  for 
"Petition  for  Review,"  throughout  this 
section.  Subsection  (d)  is  reorganized 
and  further  divided  into  subdivisions 
(1),  (2)  and  (3).  Subsection  (d)(2)  is 
amplified  to  clarify  that  a  charging  party 
may  file  a  Petition  with  the  Board  in 
accordance  with  §  28.18  even  if  the  PAB 
Office  of  General  Counsel  does  not  find 


reasonable  grounds  to  proceed  on  behalf 
of  the  chaiging  party. 

New  subsection  (i)  is  added  to  explain 
the  PAB  Office  of  General  Counsel 
policy  on  maintaining  confidentiality  of 
documents. 

Section  28.13  (Special  procedure  for 
Workforce  Restructuring  Action):  This 
provision  is  revised  to  reflect  the 
agency's  change  in  tenninology, 
replacing  "Reduction  in  Force" 
terminology  with  "Workforce 
Restructuring  Action"  and  "Civil  Rights 
Office"  with  "Office  of  Opportunity  and 
Inclusiveness."  In  addition,  the 
provision  is  revised  to  clarify  that  the 
streamlined  procedure,  where 
applicable,  may  also  extend  to 
individuals  raising  civil  rights  claims. 
Section  28.17  (Internal  petitions  of 
Board  employees):  Subsection  (a)(2)  is 
revised  to  designate  the  Board's 
Executive  Director  or  General  Counsel 
as  alternate  contact  persons  for  Board 
employees  who  believe  they  have 
charges  involving  employment 
discrimination.  The  change  also  reflects 
that  the  employee  may  seek  procedural 
advice  from  either  the  Board's  Solicitor 
or  its  Office  of  General  Counsel. 
Subsection  (a)(3)  is  revised  to  specify 
that  the  PAB  General  Counsel  arranges 
for  processing  of  an  internal  complaint 
through  the  Board's  Executive  Director. 
The  language  of  subsections  (b)(1)  and 
(2)  is  streamlined.  In  addition,  reference 
to  section  28.86(c)  is  deleted  from 
subsection  (c)(3)  because  of  the  Board's 
decision  to  delete  28.86. 

Section  28.18  (Filing  a  petition  with 
the  Board):  In  addition  to  conforming 
changes  of  terminology,  the  revision 
clarffies  the  methods  for  filing  and 
formalizes  the  4  p.m.  deadline  that  is 
Board  operating  practice. 

Section  28.19  (Content  of  response  by 
charged  party):  Subsection  (a)(1)  is 
revised  to  require  that  the  pleading  filed 
^  in  response  to  a  Petition  clearly  identify 
the  specific  allegations  to  which  each 
responsive  answer  refers.  This  provision 
addresses  the  difficulty  in 
understanding  responses  that  do  not 
•  contain  specific  references  to  the 
Petition,  particularly  where  the 
response  attempts  to  divide  an  answer. 
In  addition,  the  section  is  reorganized  to 
provide  separately  in  new  subsection 
(a)(2)  that  any  other  defenses  shall  be 
contained  in  the  response.  Previous 
subsection  (a)(2)  becomes  (a)(3). 
Section  28.21  (Amendments  to 
petitions  and  motions  practice): 

Previous  §  28.21(d)  (General  Counsel 
settlements)  has  been  moved  and 
redesignated  as  §  28.12(i). 

Paragraph  (b)  is  reorganized  and 
further  divided  to  more  clearly  delineate 
the  specific  requirements  of  motions 
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practice  before  the  Board.  Section 
28.21(b)(1),  which  includes  filing 
requirements  for  motions  practice  before 
a  single  administrative  judge,  is  revised 
to  make  clear  that  filings  are  made  with 
the  Clerk  of  the  Board  rather  than  the 
administrative  judge.  New  §  28.22(b)(2) 
specifies  the  number  of  copies  required 
when  a  matter  is  before  the  full  Board. 
Both  subsections  (b)(1)  and  (b)(2) 
specify  that  responses  must  be  filed  in 
the  same  number  as  required  for 
motions  and  within  20  days  of  service 
of  the  motion.  New  subsection  (b)(3) 
requires  that  a  motion  for  extension  of 
time  or  other  procediu-al  motion  must 
include  a  statement  concerning  the 
other  party's  position  on  the  motion. 
New  subsection  (b)(4)  states  the  Board 
operating  procedure  that  motions  or 
related  submissions  must  be  filed  with 
the  Board  by  4  p.m.  Subsection  (b)(5) 
states  the  requirement  that  written 
motions  and  responses  include  a 
proposed  order.  Subsection  (b)(6)  states 
the  governing  standard  that  extensions 
of  time  will  be  granted  for  good  cau§e 
only.  Subsection  (b)(7)  provides  that  the 
administrative  judge  has  discretion  to 
allow  oral  argument  on  a  motion. 

New  subsection  (c)  specifies  rules  and 
standards  applicable  to  motions  for 
summary  judgment.  The  Board  believes 
that  written,  specific  procediues  on 
such  motions  will  provide  clarification 
to  parties  about  the  method  for  seeking, 
the  appropriateness  of,  and  the  standard 
applicable  to  a  motion  for  siunmary 
judgment. 

Section  28.24  (Sanctions):  The 
introductory  text  of  subsection  (a)  and 
subsection  {a)(2)  are  revised  to  expressly 
include  failiu-e  to  comply  with  a 
subpoena  as  cause  for  imposing 
sanctions. 

Section  28.42  (Discovery  procedures 
and  protective  orders):  Subsection  (d)(5) 
is  revised  to  set  the  discovery  period  to 
begin  with  service  of  notice  of  filing 
rather  than  with  filing  of  a  Petition.  This 
change  is  necessary  because  of  the 
unpredictable  time  accounted  for  when 
a  Petition  is  filed  by  mail. 

Section  28.46  (Motion  for  subpoena): 
Subsection  (d),  providing  a  procedure 
for  obtaining  a  subpoena  where  the 
presiding  administrative  judge  is  not  a 
Board  member,  is  deleted. 

Section  28.57  (Public  hearings): 
Subsection  (b)  is  revised  to  substitute 
"management  representative"  for 
"technical  representative." 

Section  28.61  (Burden  and  degree  of 
proof):  The  definition  of  "harmful  error" 
is  tightened  for  clarity. 

Sections  28.62  (Decision  on  the 
record)  and  28.63  (Closing  the  record): 
Previous  §  28.62  is  redesignated  §  28.63 
to  allow  for  a  new  §  28.62  specifying 


procedures  to  follow  when  the  parties 
agree  to  forego  a  hearing  and  have  the 
case  decided  on  the  record  submitted. 
This  streamlined  procedure  will  save 
time  and  financial  resoiurces  where 
appropriate. 

Section  28.66  (Admissibility):  This 
section  is  revised  to  expressly 
incorporate  privilege  as  a  grounds  for 
exclusion  of  evidence.  In  addition,  the 
revision  clarifies  that  formal  rules  of 
evidence  are  not  binding  but  may 
provide  guidance  in  Board  cases. 

Section  28.86  (Board  procedures: 
recommended  decisions):  This  section  is 
repealed  and  reserved.  The  Board 
believes  the  provision  on  initial 
decisions,  28.87,  including  the  standard 
for  full  Board  review,  adequately 
addresses  the  rare  instance  of 
decisionmaking  by  an  administrative 
judge  who  is  not  a  Board  member.  In 
addition,  providing  a  unified  procedure 
will  simplify  the  Board  process  for 
parties  involved  in  adjudication. 

Section  28.87  (Board  proceduies; 
initial  decisions):  Subsection  (a)  is 
revised  to  include  reference  to  a 
decision  by  an  administrative  judge  who 
is  not  a  member  of  the  Board. 
Subsection  (g)  is  revised  to  clarify  the 
standard  applicable  when  a  case  is 
heard  by  the  full  Board.  In  particular, 
the  Board's  deference  to  demeanor- 
based  credibility  determinations  is 
made  explicit. 

Section  28.88  (Board  procedures; 
enforcement):  The  provision  on 
compliance  is  revised  for  clarity  and 
streamlining  of  requirements.  The 
revision  includes  specific  reference  to 
those  settlement  agreements  over  which 
the  Board  retains  jurisdiction. 

Section  28.89  (Attorney's  fees  and 
costs):  Reference  to  filing  fee  requests 
with  the  administrative  judge  who 
heard  the  case  is  deleted,  as  this 
provision  did  not  encompass  a  request 
filed  after  an  administrative  judge  has 
left  the  Board. 

Section  28.97  (Class  actions  in  EEO 
cases):  This  section  is  revised  to  clarify 
the  different  procedures  for  class  actions 
in  EEO  cases.  The  revision  explains  that 
while  there  is  no  right  to  a  de  novo 
Board  hearing  in  these  cases,  either 
party  may  request  an  evidentiary 
hearing  at  the  Board  or  the  Board  may 
on  its  own  determine  that  such  a 
hearing  is  needed. 

Section  28.101  (Termination  of  Board 
proceedings  when  suit  is  filed  in  Federal 
District  Court):  This,  section  is  revised  to 
clarify  when  a  proceeding  before  the 
Board  will  be  terminated  because  of  a 
suit  pending  in  Federal  District  Court  on 
the  same  cause  of  action. 

Section  28.112  (Who  may  file 
petitions):  Subsection  (a)(3)  is  revised  to 
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clarify  the  standard  applicable  when 
GAO  files  a  representation  petition. 

Section  28.113  (Contents  of 
representation  petitions):  Subsections 
(a)(7),  (b),  and  (c)  are  revised  to  clarify 
the  required  contents  of  a  representation 
petition. 

Section  28. 1 22  (Negotiability  issues): 
Subsection  (e)  is  revised  to  refer  to 
§  28.87  for  finality  provisions,  because 
of  the  repeal  of  §  28.86.  , 

Section  28.132  (Disciplinary 
proceedings):  Subsection  (e)  is  revised 
by  streamlining  the  description  of  the 
process  for  appealing  from  a  final  order 
involving  disciplinary  action. 

Section  28.133  (Stay  proceedings): 
This  provision  is  revised  substantially. 

Subsection  (a)  is  revised  to  clarify  the 
conditions  when  an  ex  parte  stay 
request  may  be  filed. 

Subsection  (b)  is  revised  to  state  the 
piupose  for  which  either  a  further 
temporary  stay  or  a  permanent  stay  may 
be  requested. 

Subsection  (c)  is  revised  to  provide 
for  the  Board  or  its  presiding  member  to 
require  further  submissions  or 
proceedings  on  a  stay  request,  and  to 
provide  for  an  additional  30-day  period 
to  decide  a  pending  request  where 
necessary. 

Subsection  (d)  is  revised  to  clarify  the 
standard  applicable  to  a  request  for  a 
further  temporai-y  stay  under  paragraph 
(b)(1). 

Subsection  (e)  is  revised  to  streamline 
and  clarify  the  balancing  test  applicable 
to  a  request  for  permanent  stay  pending 
a  decision  on  the  merits. 

Subpart  K — Access  to  Records 

New  Subpart  K,  including  §§  28.160 
and  28.161 ,  is  added  to  state  the 
procedures  governing  an  individual's 
request  for  information  pertaining  to 
himself  or  herself  and  maintained  in  the 
custody  of  the  Personnel  Appeals  Board 
Office  of  General  Counsel. 

List  of  Subjects  in  4  CFR  Parts  27,  28 
and  29 

Administrative  practice  and 
procedures,  Equal  employment 
opportimity.  Government  employees. 
Labor  management  relations. 

For  the  reasons  stated  in  the 
preamble,  the  General  Accounting 
Office  Personnel  Appeals  Board 
proposes  to  amend  4  CFR  Chapter  I, 
Subchapter  B,  parts  27,  28,  and  29  as 
follows: 

PART  27— GENERAL  ACCOUNTING 
OFRCE  PERSONNEL  APPEALS 
BOARD;  ORGANIZATION 

1.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  753.       , 


§27.1     [Amended] 

2.  Amend  §  27.1  as  follows: 

a.  Remove  the  words  "parts  28  and 
29"  in  the  second  sentence  and  add  in 
their  place  "part  28"; 

b.  In  the  third  sentence,  remove  the 
word  "reconsideration"  and  add  in  its 
place  the  word  "review". 

3.  Amend  §  27.3  by  revising  the  last 
sentence  to  read  as  follows: 

§27.3    Ttie  General  Counsel. 

*   *   *  The  General  Counsel,  at  the 
request  of  the  Board,  shall  investigate 
matters  under  the  jiu'isdiction  of  the 
Board,  and  otherwise  assist  the  Board  in 
carrying  out  its  functions. 

PART  28— GENERAL  ACCOUNTING 
OFRCE  PERSONNEL  APPEALS 
BOARD;  PROCEDURES  APPLICABLE 
TO  CLAIMS  CONCERNING 
EMPLOYMENT  PRACTICES  AT  THE 
GENERAL  ACCOUNTING  OFRCE 

4.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  31  U.S.C.  753. 

Subpart  A— Purpose,  General 
Definitions,  and  Jurisdiction 

5.  Amend  §28.1  by  revising" 
paragraphs  (a),  (b),  and  (c)  to  read  as 
follows: 

§28.1    Purpose  and  scope. 

(a)  The  regulations  in  this  part 
implement  the  Board's  authority  with 
respect  to  employment  practices  within 
the  General  Accounting  Office  (GAO), 
pursuant  to  the  General  Accounting 
Office  Personnel  Act  of  1980  (GAOPA), 
31  U.S.C.  751-755. 

(b)  The  piupose  of  the  rules  in  this 
part  is  to  establish  the  procedures  to  be 
followed  by: 

(1)  The  GAO,  in  its  dealings  with  the 
Board; 

(2)  Employees  of  the  GAO  or 
applicants  for  employment  with  the 
GAO,  or  groups  or  organizations 
claiming  to  be  affected  adversely  by  the 
operations  of  the  GAO  personnel 
systeiti; 

(3)  Employees  or  organizations 
petitioning  for  protection  of  rights  or 
extension  of  benefits  granted  to  them 
under  Subchapters  III  and  IV  of  Chapter 
7  of  Title  31,  United  States  Code;  and 

(4)  The  Board,  in  carrying  out  its 
responsibilities  imder  Subchapters  III 
and  IV  of  Chapter  7  of  Title  31,  United 
States  Code. 

(c)  The  scope  of  the  Board's 
operations  encompasses  the 
investigation  and  adjudication  of  cases 
arising  under  31  U.S.C.  753.*   *   * 


6.  Amend  §  28.2  by  revising 
paragraphs  (a)  introductory  text,  and 
(b)(1)  and  (b)(3)  to  read  as  follows: 

§28.2    Jurisdiction. 

(a)  The  Board  has  jxu-isdiction  to  hear 
and  decide  the  following: 

***** 

(b)*  *  * 

(1)  An  officer  or  employee  petition 
involving  a  removal,  suspension  for 
more  than  14  days,  reduction  in  grade 
or  pay,  or  fuflough  of  not  more  than  30 
days; 

(2)*   *  * 

(3)  The  appropriateness  of  a  unit  of 
employees  for  collective  bargaining; 
***** 

7.  Revise  §  28.3  to  read  as  follows: 

§28.3    General  definitions. 

In  this  part — 

Charge  means  any  request  filed  with 
the  PAB  Office  of  General  Counsel  to 
investigate  any  matter  within  the 
jurisdiction  of  the  Board,  under  the 
provisions  of  Subchapter  IV  of  Chapter 
7  of  Title  31,  United  States  Code. 

Charging  Party  means  any  person 
filing  a  charge  with  the  PAB  Office  of 
General  Counsel  for  investigation. 

Clerk  of  the  Board  means  the  Clerk  of 
the  Personnel  Appeals  Board. 

Comptroller  General  means  the 
Comptroller  General  of  the  United 
States. 

Days  means  calendar  days. 

Director  ofEEO  Oversight  means  the 
Personnel  Appeals  Board  Director  of 
EEO  Oversight. 

Executive  Director  means  the 
Executive  Director  of  the  Personnel 
Appeals  Board. 

GAO  means  the  General  Accounting 
Office. 

General  Counsel  means  the  General 
Counsel  of  the  Board,  as  provided  for 
under  31  U.S.C.  752. 

Initial  Decision  means  the 
adjudicatory  statement  of  a  case  that  is 
issued  by  an  administrative  judge  who 
is  a  member  of  or  appointed  by  the 
Board. 

Notice  of  Appeal  means  a  reqiiest 
filed  with  the  full  Board  appealing  from 
an  initial  decision. 

Person  means  an  employee,  an   - 
applicant  for  employment,  a  former 
employee,  a  labor  organization  or  the 
GAO. 

Petition  maans  any  request  filed  with 
the  Board  for  action  to  be  taken  on 
matters  within  the  jurisdiction  of  the 
Board,  under  the  provisions  of 
Subchapter  IV  of  Chapter  7  of  Title  3 1 , 
United  States  Code. 

Petitioner  means  any  person  filing  a 
petition  for  Board  consideration. 

Pleading  means  a  document  that 
initiates  a  cause  of  action  before  the 


Board,  responds  to  a  cause  of  action, 
amends  a  cause  of  action,  responds  to 
an  amended  cause  of  action,  requests 
reconsideration  of  a  decision,  responds 
to  such  a  request,  requests  appellate 
review  by  the  full  Board  or  responds  to 
such  a  request. 

Request  for  Reconsideration  means  a 
request,  filed  with  the  administrative 
judge  who  rendered  the  initial  decision, 
to  reconsider  that  decision  in  whole  or 
part. 

Solicitor  means  the  attorney 
appointed  by  the  Board  to  provide 
advice  and  assistance  to  the  Board  in 
carrying  out  its  adjudicatory  functions 
and  to  otherwise  provide  assistance  as 
directed  by  the  Board. 

Workforce  Restructuring  Action 
(WRA)  means  the  release  of  an  employee 
from  a  job  group  by  separation, 
demotion,  reassignment  requiring 
displacement,  or  furlough  for  more  than 
30  days  when  the  cause  of  action  is  lack 
of  work,  shortage  of  funds,  insufficient 
personnel  ceiling,  reorganization  or 
realignment,  an  individual's  exercise  of 
reemployment  or  reinstatement  rights, 
correction  of  skills  imbalances,  or 
reduction  of  high-grade  supervisor  or 
managerial  positions. 

8.  Amend  §  28.4  by  adding  paragraph 
(d)  to  read  as  follows: 
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§  28.4    Computation  of  time. 

*        I*         *         *         * 

(d)  No  written  submission  shall  be 
accepted  by  the  Clerk  of  the  Board  after 
4:00  p.m.,  Monday  through  Friday. 

Subpart  B — Procedures 

9.  Amend  §  28.8  by  revising  paragraph 
(a)  to  read  as  follows: 

§  28.8    Informal  procedural  advice. 

(a)  Persons  may  seek  informal  advice 
on  all  aspects  of  the  Board's  procedures 
by  contacting  the  Board's  Executive 
Director,  Director  ^jfEEO  Oversight, 
Solicitor,  General  Counsel  or  the  Clerk 
of  the  Board. 
***** 

10.  Amend  §  28.10  by  revising  the 
heading  and  the  first  sentence  of 
paragraph  (a)  and  paragraph  {b)(l)  to 
read  as  follows: 

§28.10    Notice  of  petition  rights. 

(a)  The  GAO  shall  be  responsible  for 
ensuring  that  employees  are  routinely 
advised  of  their  rights  to  petition  the 
Board  and  that  employees  who  are  the 
object  of  an  adverse  or  performance- 
based  action  are,  at  the  time  of  the 
actio6,  adequately  advised  of  their 
rights  to  petition  the  Board.*  *  * 

(b) 


(1)  Time  limits  for  filing  a  petition 
with  the  Board  and  the  address  of  the 
Board; 

***** 

11.  Amend  §  28.11  by  revising  the 
heading  and  paragraphs  (c),  (d)(2)  and 
the  last  sentence  of  paragraph  (e)  to  read 
as  follows: 

§  28.1 1     Filing  a  charge  with  the  Office  of 
General  Counsel. 

*        »        *     .    *        * 

(c)  How  to  file.  Charges  may  be  filed 
with  the  Office  of  General  Counsel  by 
personal  delivery  (including 
commercial  carrier)  or  by  mail.  The 
address  to  be  used  differs  for  the  two 
kinds  of  filing. 

(1)  A  charge  may  be  filed  by  personal 
delivery  at  the  Office  of  General 
Counsel,  Personnel  Appeals  Board, 
GAO,  Suite  580,  Union  Center  Plaza  II, 
820  First  Street.  NE.,  Washington,  DC 
20002. 

(2)  A  charge  may  be  filed  by  mail 
addressed  to  the  Office  of  General 
Counsel,  Personnel  Appeals  Board, 
Suite  580,  Union  Center  Plaza  II.  441  G 
Street,  NW.,  Washington.  DC  20548  or 
Office  of  General  Counsel,  Personnel 
Appeals  Board,  GAO.  Suite  580.  Union 
Center  Plaza  II,  820  First  Street,  NE., 
Washington,  DC  20002.  When  filed  by 
mail,  the  postmark  shall  be  the  date  of 
filing  for  all  submissions  to  the  Office  of 
General  Counsel. 

(d)  *  *  * 
(2)  The  names  and  titles  of  persons,  if 

any,  responsible  for  actions  the  charging 
party  wishes  to  have  the  Office  of 
General  Counsel  investigate; 
***** 

(e)  *   *   *  When  attorney  fees  are  the 
only  issue  raised  in  a  charge  to  the 
Office  of  General  Coimsel,  the  General 
Counsel  shall  transmit  the  charge  to  the 
Board  for  processing  under  §§  28.18 
through  28.88  as  a  petition. 

12.  Amend  §28.12  as  follows: 

a.  Revise  paragraphs  (c).  (d),  and  (g). 

b.  Redesignate  §  28.21(d)  as  paragraph 
(h)  and  revise  redesignated  paragraph 

c.  Add  new  paragraph  (i). 
The  additions  and  revisions  read  as 

follows: 

§28.12    General  Counsel  procedures. 

***** 

(c)  Following  the  investigation,  the 
Office  of  General  Counsel  shall  provide 
the  charging  party  with  a  Right  to 
Petition  Letter.  Accompanying  this 
letter  will  be  a  statement  of  the  General 
Counsel  advising  the  charging  party  of 
.the  results  of  the  investigation.  This 
statement  of  the  General  Counsel  is  not 
subject  to  discovery  and  may  not  be 


introduced  into  evidence  before  the 
Board. 

(d)(1)  If  the  General  Counsel 
determines  that  there  are  reasonable 
groimds  to  believe  that  the  charging 
party's  rights  under  Subchapters  III  and 
IV  of  Chapter  7  of  Title  31 ,  United  States 
Code,  have  been  violated,  then  the 
General  Counsel  shall  represent  the 
charging  party  unless  the  charging  party 
elects  not  to  be  represented  by  the 
Office  of  General  Counsel. 

(2)  If.  following  the  investigation,  the 
General  Counsel  determines  Uiat  there 
are  not  reasonable  grounds  to  believe 
that  the  charging  party's  rights  under 
Subchapters  III  and  IV  of  Chapter  7  of 
Title  31,  United  States  Code,  have  been 
violated,  then  the  General  Counsel  shall 
not  represent  the  chaining  party.  The 
charging  party  may  nonetheless  file  a 
petition  with  the  Board  in  accordance 
with  §28.18. 

(3)  Any  charging  party  may  represent 
him  or  herself  or  obtain  other 
representation. 
***** 

(g)  If  180  days  have  elapsed  since  the 
filing  of  the  charge,  and  the  Office  of 
General  Counsel  has  not  completed  the 
investigation  and  issued  a  Right  to 
Petition  Letter,  the  charging  party  may 
bring  his  or  her  case  directly  to  the 
Board  by  filing  a  petition  in  accordance 
with  §28.18.  If  a  charging  party 
exercises  this  option  to  file  a  petition 
with  the  Board  without  waiting  for  the 
completion  of  the  investigation,  the 
Office  of  General  Counsel  shall  not 
represent  the  charging  party  in 
proceedings  before  the  Board.  The 
charging  party  may  represent  him-  or 
herself  or  obtain  other  representation. 
The  Office  of  General  Counsel  shall 
close  the  investigation  of  the  charge 
upon  being  notified  by  the  Clerk  of  the 
Board  that  the  charging  party  has  filed 
a  petition  with'  the  Board  under  this 
paragraph  (g). 

(h)  Office  of  General  Counsel 
settlement:  Where  the  General  Counsel 
under  paragraph  (a)  of  this  section 
transmits  a  settlement  which  has  been 
agreed  to  by  the  parties,  the  settlement 
agreement  shall  be  the  final  disposition 
of  the  case. 

(i)  Confidentiality:  (1)  It  is  the  Office 
of  General  Counsel's  policy  to  protect 
against  the  disclosure  of  documents 
obtained  during  the  investigation,  as  a 
means  of  ensiu-ing  that  Office's 
continuing  ability  to  obtain  all  relevant 
information.  However,  if  the  Office  of 
General  Counsel  files  a  petition  with  the 
Personnel  Appeals  Board  on  behalf  of  a 
charging  party  pursuant  to  this  section, 
that  Office  may  disclose  the  identity  of 
witnesses  and  a  synopsis  of  their 
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expected  testimony.  Documents  to  be 
offered  into  evidence  at  the  hearing  may 
be  disclosed  as  required  by  the 
prehearing  disclosure  requirements  of 
§28.56. 

(2)  Unless  so  ordered  by  a  court  of 
competent  jvuisdiction,  no  employee  of 
the  Persormel  Appeals  Board  Office  of 
General  Counsel  shall  produce  or 
disclose  any  information  or  records 
acquired  as  part  of  the  performance  of 
his/her  official  duties  or  because  of  his/ 
her  official  status.  Before  producing  or 
disclosing  such  information  or  records 
pursuant  to  court  order,  an  employee 
shall  notify  the  General  Coimsel. 

13.  Revise  §  28.13  to  read  as  folows: 

§  28.1 3    Special  procedure  for  Workforce 
Restructuring  Action. 

In  the  event  of  a  Workforce 
Restructuring  Action  (WRA)  resulting  in 
an  individual's  separation  from 
employment,  an  aggrieved  employee 
may  choose  to  file  a  petition  directly 
with  the  Personnel  Appeals  Board, 
without  first  filing  the  charge  with  the 
PAB's  Office  of  General  Coimsel 
pursuant  to  §  28.11.  Pursuant  to  §  28.98, 
individuals  raising  discrimination 
issues  in  connection  with  a  WRA  action 
need  not  file  a  complaint  with  GAO's 
Office  of  Opportunity  and  Inclusiveness 
before  pursuing  a  WRA  challenge 
alleging  discrimination,  either  by  filing 
directly  with  the  PAB  or  by  filing  a 
charge  with  the  Board's  Office  of 
General  Counsel. 

Hearing  Procedures  for  Cases  Before 
the  Board — General 

14.  Amend  §  28.15  by  removing  the 
word  "appeals"  and  adding  in  its  place 
the  word  "petitions"  in  the  first 
sentence. 

15.  Amend  §  28.17  by  revising  the 
heading,  paragraphs  (a)(2)  and  (a)(3), 
paragraphs  (b)(1)  and  (b)(2)  and 
paragraphs  (c)(1),  (c)(2),  and  (c)(3)  to 
read  as  follows: 

§  28. 1 7    Internal  petitions  of  Board 
employees. 

(a)*  *  * 

(2)  When  an  employee  of  the  Board 
believes  that  he  or  she  has  been  denied 
his  or  her  right  to  equal  employment 
opportunity,  the  employee  shall  bring 
this  matter  to  the  attention  of  the 
Board's  Executive  Director  or  General 
Coimsel.  If  the  matter  cannot  be 
resolved  within  10  days,  the  Executive 
Director  shall  notify  the  employee  of  his 
or  her  right  to  file  an  EEO  complaint. 
The  employee  may  consult  widi  either 
the  Board's  Solicitor  or  General  Counsel 
and  seek  advice  with  regard  to 
procedural  matters  concerning  the  filing 
of  an  EEO  charge.  The  employee  shall 


have  20  days  from  service  of  this  notice 
to  file  an  EEO  charge  with  the  PAB 
Office  of  General  Counsel.  Upon  receipt 
of  an  EEO  charge,  the  General  Counsel 
shall  arrange  with  the  Executive 
Director  for  processing  in  accordance 
with  paragraph  (b)  of  this  section.  If  the 
EEO  allegations  involve  challenge  to  a 
WRA-based  separation,  the  employee 
may  choose  to  expedite  the  procedures 
by  filing  a  petition  directly  with  the 
Board. 

(3)  When  an  employee  of  the  Board 
wishes  to  raise  any  other  issue  that 
would  be  subject  to  the  Board's 
jurisdiction,  the  employee  shall  file  a 
charge  with  the  General  Counsel  and  the 
General  Counsel  shall  arrange  with  the 
Executive  Director  for  processing  in 
accordance  with  paragraph  (b)  of  this 
section.  If  the  challenged  action  is  a 
WRA-based  separation  from 
employment,  the  employee  may  choose 
to  expedite  the  procedures  by  filing  a 
petition  directly  with  the  Board. 

(b)  *  *  * 

(1 )  If  agreed  to  by  the  Office  of  Special 
Counsel  or  the  EEOC,  as  appropriate, 
that  body  will  appoint  and  detail  a 
person  from  among  its  attorneys  to 
perform  the  functions  of  the  General 
Counsel.  . 

(2)  If  the  Special  Counsel  or  the  EEOC 
does  not  agree  to  such  a  procedure,  an 
appointment  of  an  attorney  will  be 
sought  from  the  Federal  Mediation  and 
Conciliation  Service  (FMCS). 

(3)  *   *   * 
(c)*   *   * 

(1)  If  agreed  to  by  the  MSPB  or  the 
EEOC,  as  appropriate,  that  body  will 
appoint  and  detail  one  of  its 
administrative  law  judges  (ALJ)  or 
administrative  judges  (AJ)  to  perform 
the  Board's  adjudicative  functions. 

(2)  If  neither  the  MSPB  nor  the  EEOC 
agrees  to  such  a  procedure,  an 
appointment  of  an  arbitrator  will  be 
sought  from  the  FMCS. 

(3)  In  any  event,  whoever  is  so 
appointed  shall  possess  all  of  the 
powers  and  authority  possessed  by  the 
Board  in  employee  cases.  The  decision 
of  the  administrative  law  judge, 
administrative  judge  or  arbitrator  shall 
be  a  final  decision  of  the  Board.  The 
procedure  for  judicial  review  of  the 
decision  shall  be  the  same  as  that 
described  in  §  28.90. 
***** 

16.  Amend  §  28.18  by  revising 
paragraphs  (a),  (b),  (c),  (d),  introductory 
text,  (e)  and  (f)  to  read  as  follows: 

§  28.1 8    Filing  a  petition  wKh  the  Board. 

(a)  Who  may  file.  Any  person  who  is 
claiming  to  be  affected  adversely  by 
GAO  action  or  inaction  that  is  within 
the  Board's  jurisdiction  under 


Subchapter  IV  of  Chapter  7  of  Title  31 . 
United  States  Code,  or  who  is  alleging 
that  GAO  or  a  labor  organization 
engaged  or  is  engaging  in  an  unfair  labor 
practice,  may  file  a  petition  if  one  of  the 
following  is  met: 

(1)  The  person  has  received  a  Right  to 
Petition  Letter  from  the  Board's  Office  of 
General  Counsel;  or 

(2)  At  least  180  days  have  elapsed 
from  the  filing  of  the  charge  with  the 
Board's  Office  of  General  Counsel  and 
that  Office  has  not  issued  a  Right  to 
Petition  Letter;  or 

(3)  The  person  was  separated  due  to 
a  Workforce  Restructuring  Action  and 
chooses  to  file  a  petition  directly  with 
the  Board,  without  first  filing  with  the 
Board's  Office  of  General  Counsel,  as 
provided  in  §28.13. 

(b)  When  to  file.  (1)  Petitions  filed 
pursuant  to  paragraph  (a)(1)  of  this 
section  must  be  filed  within  30  days 
after  receipt  by  the  charging  party  of  the 
Right  to  Petition  Letter  from  the  Board's 
Office  of  General  Counsel. 

(2)  Petitions  filed  pursuant  to 
paragraph  (a)(2)  of  this  section  may  be 
filed  at  any  time  after  180  days  have 
elapsed  from  the  filing  of  the  charge 
with  the  Board's  Office  of  Geheral 
Counsel,  provided  that  that  Office  has 
not  issued  a  Right  to  Petition  Letter 
concerning  the  charge. 

(3)  Petitions  filed  pursuant  to 
paragraph  (a)(3)  of  this  section  must  be 
filed  within  30  days  after  the  effective 
date  of  the  separation  due  to  a 
Workforce  Restructuring  Action. 

(c)  How  to  file.  (1)  A  petition  may  be 
filed  by  hand  delivery  at  the  office  of 
the  Board,  Suite  560,  Union  Center 
Plaza  n,  820  First  Street  NE., 
Washington,  DC  20002.  It  must  be 
received  by  4  p.m.,  Monday  through 
Friday,  on  the  date  that  it  is  filed. 

(2)  A  petition  may  be  filed  by  mail 
addressed  to  the  Persormel  Appeals 
Board,  GAO,  Suite  560,  Union  Center 
Plaza  II,  441  G  Street  NfW.,  Washington, 
DC  20548  or  Personnel  Appeals  Board, 
GAO,  Suite  560,  Union  Center  Plaza  II, 
820  First  Street  NE.,  Washington,  DC 
20002.  When  filed  by  mail,  the 
postmark  shall  be  the  date  of  filing  for 
all  submissions  to  the  Board. 

(d)  What  to  file.  The  petition  shall 
include  the  following  information: 
***** 

(e)  Failure  to  raise  a  claim  or  defense. 
Failure  to  raise  a  claim  or  defense  in  the 
petition  shall  not  bar  its  submission 
later  unless  to  do  so  would  prejudice 
the  rights  of  the  other  parties  or  unduly 
delay  the  proceedings. 

(f)  Non-EEO  class  actions.  One  or 
more  persons  may  file  a  petition  as 
representatives  of  a  class  in  any  matter 
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within  the  Board's  jurisdiction.  For  the 
purpose  of  determining  whether  it  is 
appropriate  to  treat  a  petition  as  a  class 
action,  the  administrative  judge  will  be 
guided,  but  not  controlled,  by  the 
applicable  provisions  of  the  Federal 
Rules  of  Civil  Procediue.  See  §  28.97  for 
EEO  class  actions. 

17.  Revise  §  28.19(a)  to  read  as 
follows: 

§  28.1 9    Content  of  response  by  charged 
party. 

(a)  Within  20  days  after  service  of  a 
copy  of  a  petition,  the  GAO  or  other 
chafed  party  shall  file  a  response 
containing  at  least  the  following: 

(1)  A  statement  of  the  position  of  the 
charged  party  on  each  allegation  set 
forth  therein,  including  admissions, 
denials  or  explanations.  If  the  petition 
contains  nimibered  paragraphs,  the 
responses  should  reference  the 
paragraph  numbers.  If  the  petition  does 
not  contain  numbered  paragraphs,  the 
responses  should  quote  or  otherwise 
clearly  identify  the  specific  allegations 
of  the  petition. 

(2)  Any  other  defenses  to  the  petition. 

(3)  Designationjof,  and  signature  by, 
the  representative  authorized  to  act  for 
the  charged  party  in  the  matter. 
***** 

18.  Amend  §  28.20  by  revising  the 
first  and  last  sentences  of  paragraph 
(b)(1)  and  the  first  two  sentences  of 
paragraph  (b)(2)  to  read  as  follows: 

§  28.20    Number  of  pleadings,  service  and 
response. 

***** 

(b)  Service.  (1)  The  Board  will  ser\'e 
copies  of  a  petition  upon  the  parties  to 
the  proceeding  by  mail  and/or  by 
facsimile.  *  *  *  The  Board  will  not 
serve  copies  of  any  pleadings,  motions, 
or  other  submissions  by  the  parties  after 
the  initial  petition, 

(2)  The  parties  shall  serve  on  each 
other  one  copy  of  all  pleadings  other 
than  the  initial  petition.  Service  shall  be 
made  by  mailing,  by  facsimile  or  by 
delivering  personally  a  copy  of  the 
pleading  to  each  party  on  the  service  list 

previously  provided  by  the  Board. 

*  *  * 

***** 
19.  Revise  §  28.21  to  read  as  follows: 

§  28.21    Amendments  to  petitions  and 
motions  practice. 

(a)  Amendments  to  petitions.  The 
Board,  at  its  discretion,  may  allow 
amendments  to  a  petition  as  long  as  all 
persons  who  are  parties  to  the 
proceeding  have  adequate  notice  to 
prepare  for  the  new  allegations  and  if  to 
do  so  would  not  prejudice  the  rights  of 
the  other  parties  or  unduly  delay  the 
proceedings. 


(b)  Motions  practice.  (1)  When  an 
action  is  before  an  administrative  judge, 
motions  of  the  parties  shall  be  filed  with 
the  Clerk  of  the  Board  and  shall  be  in 
writing  except  for  oral  motions  made 
during  the  hearing.  An  original  and  3 
copies  of  written  motions  shall  be  filed 
with  the  Clerk  of  the  Board.  An  original 
and  3  copies  of  responses  in  opposition 
to  written  motions  must  be  filed  with 
the  Clerk  of  the  Board  within  20  days 
of  service  of  the  motion  unless  the 
administrative  judge  requires  a  shorter 
time. 

(2)  When  an  action  is  before  the  full 
Board,  an  original  and  7  copies  of  any 
motion  shall  be  filed  with  the  Clerk  of 
the  Board.  An  original  and  7  copies  of 
any  responses  in  opposition  to  motions 
must  be  filed  with  the  Clerk  of  the 
Board  within  20  days  of  service  of  the 
motion  unless  the  Board  requires  a 
shorter  time. 

(3)  A  party  filing  a  motion  for 
extension  of  time,  a  motion  for 
postponement  of  a  hearing,  or  any  other 
procedural  motion  must  first  contact  the 
other  party  to  determine  whether  there 
is  any  objection  to  the  motion  and  must 
state  in  the  motion  whether  the  other 
party  has  any  objection. 

(4)  No  motions,  responses  or  other 
submissions  will  be  accepted  for  filing 
by  the  Clerk  of  the  Board  after  4:00  p.m., 
Monday  through  Friday.  All  written 
submissions  shall  be  served 
simultaneously  upon  the  other  parties  to 
the  proceeding.  A  certificate  of  service 
must  be  attached  showing  service  by 
mail,  facsimile  or  personal  delivery  of 
the  submission  to  the  other  parties. 
Further  submissions  by  either  party  may 
be  filed  only  with  the  approval  of  the 
administrative  judge  or  full  Board. 

(5)  All  written  motions  and  responses 
thereto  shall  include  a  proposed  order, 
where  applicable. 

(6)  Motions  for  extension  of  time  will 
be  granted  only  upon  a  showing  of  good 
cause. 

(7)  Oral  argument.  The  administrative 
judge  may  allow  oral  argument  on  the 
motion  at  his  or  her  discretion. 

(c)  Motions  for  summary  judgment.  (1) 
Either  party  may  move  for  summary 
judgment  by  filing  a  written  motion  no 
later  than  14  days  prior  to  the 
commencement  of  the  hearing  or  as 
otherwise  ordered  by  the  administrative 
judge. 

(2)  Motions  for  summary  judgment 
must  be  accompanied  by  a  statement  of 
material  facts  for  which  there  is  no 
genuine  dispute  and  a  statement  of 
reasons  in  support  of  the  motion.  The 
motion  may  be  supported  by 
documents,  affidavits,  or  other 
evidence. 


(3)  Siunmary  judgment  will  be 
granted  if  the  pleadings,  depositions, 
answers  to  interrogatories,  admissions, 
affidavits,  if  any,  and  other  documents 
show  that  there  is  no  genuine  issue  as 
to  any  material  fact  and  that  the  moving 
party  is  entitled  to  judgment  as  a  matter 
of  law. 

(4)  A  party  moving  for  sununary 
judgment  must  make  a  showing 
sufficient  to  establish  the  existence  of 
each  element  essential  to  that  party's 
cause  of  action  and  for  which  that  party 
bears  the  burden  of  proof. 

(5)  When  a  party  moves  for  summary 
judgment,  the  Board  will  evaluate  the 
motion  on  its  own  merits,  resolving  all 
reasonable  inferences  against  the 
moving  party. 

§28.22    [Amended] 

20.  Amend  §  28.22  by  removing  the 
words  "File  recommended  or"  and 
adding  the  word  "Issue"  in  their  place 
in  paragraph  (b)(12). 

21.  Amend  §  28.24  as  follows: 

a.  Revise  paragraph  (a),  introductory 
text,  and  paragraph  (a)(2)  and 

b.  In  paragraph  (b),  remove  the  words 
"an  appeal"  and  add  the  words  "a 
petition". 

The  revision  reads  as  follows: 

§28.24    Sanctions. 

***** 

(a)  Failure  to  comply  with  an  order  or 

subpoena.  When  a  party  fails  to  comply 

with  an  order  or  subpoena  (including  an 

order  for  the  taking  of  a  deposition,  for 

the  production  of  evidence  within  the 

party's  control,  for  an  admission,  or  for 

production  of  witnesses),  the 

administrative  judge  may: 
(D*  *  * 

(2)  Prohibit  the  party  failing  to 
comply  with  such  order  or  subpoena 
from  introducing,  or  otherwise  relying 
upon,  evidence  relating  to  the 
information  sought. 
***** 

Parties,  Practitioners  and  Witnesses 

22.  Revise  the  first  two  sentences  of 
paragraph  (a)  of  §  28.25  to  read  as 
follows: 

§28.25    Representation. 

(a)  All  parties  to  a  petition  may  be 
represented  in  any  matter  relating  to  the 
petition.  The  parties  shall  designate 
their  representatives,  if  any,  in  the 
petition  or  responsive  pleading.  *  *  * 
***** 

23.  Amend  §  28.27  by  revising  the 
first  two  sentences  of  paragraph  (c)  to 
read  as  follows: 

§28^7    Intervenors. 
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(c)  A  motion  for  permission  to 
intervene  will  be  granted  where  a 
determination  is  made  by  the 
administrative  judge  or  the  Board, 
where  the  case  is  being  heard  en  banc, 
that  the  requestor  will  be  affected 
directly  by  the  outcome  of  the 
proceeding.  Denial  of  a  motion  for 
intervention  may  be  appealed  to  the  full 
Board.  *  *  * 


§28.28    [Amended] 

24.  Amend  §  28.28  by  removing  the 
word  "appeal"  and  adding  the  word 
"petition"  in  its  place  in  paragraph  (a). 

25.  Amend  §  28.29  by  revising 
paragraph  (a)(2)  as  follows: 

§  28.29    Consolidation  or  joinder. 

(a)*   *   * 

(2)  Joinder  may  occur  where  one 
person  has  two  or  more  petitions 
pending  and  they  are  united  for 
consideration.  For  example,  a  single 
petitioner  who  has  one  petition  pending 
challenging  a  30-day  suspension  and 
another  petition  pending  challenging  a 
subsequent  dismissal  might  have  the 
cases  joined. 
***** 

Discovery 

26.  Amend  §  28.41  by  removing  the 
word  "appeal"  in  the  first  sentence  and 
add  in  its  place  the  word  "review"  in 
paragraph  (b). 

27.  Amend  §  28.42  by  revising  the 
first  sentence  of  paragraph  (d)(5)  to  read 
eis  follows: 

§  28.42    Discovery  procedures  and 
protective  orders. 

***** 

(d)*   *  * 

(5)  Discovery  shall  be  completed  by 
the  time  designated  by  the 
administrative  judge,  but  no  later  than 
65  days  after  the  service  of  the  notice  of 
filing  of  a  petition.  *  *  * 

Subpoenas 

28.  Amend  §  28.46  as  follows: 

a.  Revise  paragraph  (b). 

b.  Remove  paragraph  (d). 
The  revision  reads  as  follows: 

*§  28.46    Motion  for  subpoena. 

***** 

(b)  Motion.  (1)  A  motion  for  the 
issuance  of  a  subpoena  requiring  the 
attendance  and  testimony  of  witnesses 
or  the  production  of  documents  or  other 
evidence  under  §  2B.46(a)  shall  be 
submitted  to  the  administrative  judge  at 
least  15  days  in  advance  of  the  date 
scheduled  for  the  commencement  of  the 
hearing. 

(2)  If  the  subpoena  is  sought  as  part 
of  the  discovery  process,  the  motion 


shall  be  submitted  to  the  administrative 
judge  at  least  15  days  in  advance  of  the 
date  set' for  the  attendance  of  the 
witness  at  a  deposition  or  the 
production  of  docimients. 
***** 

Hearings 

29.  Amend  §  28.56  by  adding  a  second 
sentence  in  paragraph  (f)  to  read  as 
follows: 

§  28.56    Hearing  procedures,  conduct  and 
copies  of  exhibits. 

***** 

(f)  *   *   *  Multiple  exhibits  shafl  be 
indexed  and  tabbed. 

***** 

30.  Amend  §  28.57  by  revising 
paragraph  (b)  to  read  as  follows: 

§28.57    Public  hearings. 

***** 

(b)  At  the  hearing,  the  petitioner,  the 
petitioner's  representative,  GAO's  legal 
representative,  and  a  GAO  management 
representative,  who  is  not  expected  to 
testify,  each  have  a  right  to  be  present. 
The  Agency  management  representative 
shall  be  designated  prior  to  the  hearing. 

31.  Amend  §  28.61  as  follows: 

a.  In  paragraph  (b)  introductory  text, 
remove  the  word  "may"  and  add  in  its 
place  the  word  "shall," 

b.  Revise  the  definition  of  harmful 
error  in  paragraph  (d). 

The  revision  reads  as  follows: 

§  28.61    Burden  and  degree  of  proof. 

***** 

(d)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  shall 
apply: 

Harmful  error  means  error  by  the 
agency  in  the  application  of  its 
procedures  which,  in  the  absence  or 
cure  of  the  error,  might  have  caused  the 
agency  to  reach  a  conclusion  different 
from  the  one  reached. 
***** 

32.  Redesignate  §  28.62  as  §  28.63,  and 
add  a  new  §  28.62  to  read  as  follows: 

§  28.62    Decision  on  the  record. 

(a)  The  parties  may  agree  to  forego  a 
hearing  and  request  that  the  matter  be 
decided  by  the  presiding  administrative 
judge  based  upon  the  record  submitted. 

(b)  If  the  parties  agree  to  forego  a 
hearing  imder  tJiis  subpart,  the  record 
will  close  on  the  date  that  the 
administrative  judge  sets  as  the  final 
date  for  the  receipt  or  filing  of 
submissions  of  the  parties.  Once  the 
record  closes,  no  additional  evidence  or 
argmnent  will  be  accepted  unless  the 
party  seeking  to  submit  it  demonstrates 
that  the  evidence  was  not  available 
before  the  record  closed. 


(c)  In  matters  submitted  for  decision 
on  the  record  under  this  section,  the 
parties  bear  the  same  burdens  of  proof 
set  forth  in  §28.61. 

(d)  A  decision  obtained  imder  this 
section  is  a  decision  on  the  merits  of  the 
case  and  is  appealable  as  if  the  matter 
had  been  adjudicated  in  an  evidentiary 
hearing. 

§  28.63    Closing  tt>e  record.  [Redesignated 
from  §28.62] 

Evidence 

33.  Revise  §  28.66  to  read  as  follows: 

§28.66    Admissibility. 

Evidence  or  testimony  may  be 
excluded  from  consideration  by  the 
administrative  judge  if  it  is  irrelevant, 
immaterial,  unduly  repetitious  or 
protected  by  privilege.  The 
administrative  judge  is  not  bound  by 
formal  evidentiary  rules  but  may  rely  on 
the  Federal  RiUes  of  Evidence  for 
guidance. 

34.  Revise  §  28.69  to  read  as  follows: 

§28.69    Judicial  notice. 

The  administrative  judge  on  his  or  her 
own  motion  or  on  motfon  of  a  party, 
may  take  judicial  notice  of  a  fact  which 
is  not  subject  to  reasonable  dispute 
because  it  is  either:  A  matter  of  common 
knowledge;  or  A  matter  capable  of 
accurate  and  ready  determination  by 
resort  to  sources  whose  accuracy  cannot 
reasonably  be  questioned.  Judicial 
notice  taken  of  any  fact  satisfies  a 
party's  burden  of  proving  the  fact 
noticed. 

Board  Decisions,  Attorney's  Fees  and 
Judicial  Review 

§28.86    [Removed  and  reserved] 

35.  Remove  and  reserve  §  28.86. 

36.  Amend  §  28.87  by  revising 
paragraphs  (a)  and  (b)  and  paragraph  (g), 
introductory  text, to  read  as  follows: 

§28.87    Board  procedures;  initial 
decisions. 

(a)  When  a  case  is  heard  in  the  first 
instance  by  a  single  Board  member,  a 
panel  of  members,  or  a  non-member 
appointed  by  the  Board,  an  initial 
decision  shall  be  issued  by  that  member, 
panel  or  individual  and  served  upon  the 
parties. 

(b)  An  aggrieved  party  may  seek 
reconsideration  of  or  may  appeal  the 
initial  decision  in  the  following  manner: 

(1)  Within  10  days  of  the  service  of 
the  initial  decision,  such  a  party  may 
file  and  serve  a  request  for 
reconsideration  with  the  administrative 
judge  or  panel  rendering  that  decision. 
Filing  of  the  request  for  reconsideration 
shall  toll  the  commencement  of  the  15 
day  period  for  filing  a  notice  of  appeal 
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with  the  full  Board,  pending  disposition 
of  the  request  for  reconsideration  by  the 
administrative  judge  or  panel.  The 
administrative  judge  or  panel  shall 
determine  if  a  response  is  required,  and 
if  so,  will  fix  by  order  the  time  for  the 
filing  of  the  response.  A  motion  for 
reconsideration  will  not  be  granted 
without  providing  an  opportimity  for 
response. 

(2)  Within  15  days  of  the  service  of 
the  initial  decision,  such  a  party  may 
appeal  to  the  full  Board  by  filing  and 
serving  a  notice  of  appeal  to  the  Board. 
***** 

(g)  hi  conducting  its  examination  of 
the  initial  decision,  the  Board  may 
substitute  its  own  findings  of  fact  and 
conclusions  of  law,  but  the  Board 
generally  will  defer  to  demeanor-based 
credibility  determinations  made  in  the 
initial  decision.  In  determining  whether 
some  action  other  than  affirmance  of  the 
initial  decision  is  required,  the  Board 
will  also  consider  whether: 
***** 

37.  Amend  §  28.88  as  follows: 

a.  Revise  paragraphs  (a),  {h),  and  (d), 

b.  Add  paragraphs  (e)  and  (f). 
The  revisions  and  additions  read  as 

follows: 

S  28.88    Board  procedures;  enforcement. 

(a)  All  decisions  and  orders  of  the 
Board  shall  be  complied  with  promptly. 
Whenever  a  Board  decision  or  order 
requires  a  person  or  party  to  take  any 
action,  the  Board  may  require  such 
person  or  party  to  provide  the  Board 
and  all  parties  with  a  compliance  report. 

(b)  When  the  Board  does  not  receive 
a  report  of  compliance  in  accordance 
with  paragraph  (a)  of  this  section,  the 
Solicitor  shall  make  inquiries  to 
determine  the  status  of  the  compliance 
report  and  shall  report  upon  the  results 
of  the  inquiry  to  the  Board. 
***** 

(d)  Upon  receipt  of  a  non-compliance 
report  from  its  Solicitor  or  of  a  petition 
for  enforcement  of  a  final  decision,  the 
Board  may  issue  a  notice  to  any  person 
to  show  cause  why  there  was  non- 
compliance. Apart  from  remedies 
available  to  the  parties,  the  Board  may 
seek  judicial  enforcement  of  a  decision 
or  order  issued  pursuant  to  a  show 
cause  proceeding. 

(e)  If  the  parties  enter  into  a 
settlement  agreement  that  has  been 
reviewed  and  approved  by  the 
administrative  judge,  the  Board  retains 
jiu-isdiction  to  enforce.the  terms  of  such 
settlement  agreement. 

(f)  Any  party  to  a  settlement 
agreement  over  which  the  Board  retains 
jurisdiction  may  petition  the  Board  for 
enforcement  of  the  terms  of  such 
settlement  agreement. 


38.  Revise  §  28.89  to  read  as  follows: 
§  28.89    Attorney's  fees  and  costs. 

Within  20  days  after  service  of  a  final 
decision  by  the  Board,  or  within  20  days 
after  the  date  on  which  an  initial 
decision  becomes  final  pursuant  to 
§  28.87(d),  the  petitioner,  if  he  or  she  is 
the  prevailing  party,  may  submit  a 
request  for  the  award  of  reasonable 
attorney's  fees  and  costs.  GAO  may  file 
a  response  within  20  days  after  service 
of  the  request.  Motions  for  attorney's 
fees  shall  be  filed  in  accordance  with 
§  28.21  of  these  regulations.  Rulings  on 
attorney's  fees  and  costs  shall  be 
consistent  with  the  standards  set  forth  at 
5  U.S.C.  7701(g).  The  decision  of  the 
administrative  judge  concerning 
attorney's  fees  and  costs  shall  be  subject 
to  review  and  shall  become  final 
according  to  the  provisions  of  §  28.87. 

Subpart  D— Special  Procedures;  Equal 
Employment  Opportunity  (EEO)  Cases 

39.  Amend  §  28.95  by  revising 
paragraphs  (a)  and  (d)  to  read  as  follows: 

§  28.95    Purpose  and  scope. 

***** 

(a)  Section  717  of  the  Civil  Rights  Act 
of  1964,  as  amended  (42  U.S.C.  2000e- 
16),  prohibiting  discrimination  based  on 
race,  color,  religion,  sex  or  national 
origin; 
***** 

(d)  Title  I  of  the  Americans  with 
Disabilities  Act  of  1990  (42  U.S.C.  12101 
et  seq.)  and  sections  501  and  505  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
791,  794a)  prohibiting  discrimination  on 
the  basis  of  disability;  or 
***** 

40.  Amend  §  28.97  by  revising 
paragraph  (b),  introductory  text,  die  first 
sentence  of  paragraph  (c),  paragraphs 
(d).  and  (e)  to  read  as  follows: 

§  28.97    Class  actions  in  EEO  cases. 

***** 

(b)  An  appeal  from  GAO's  disposition 
of  any  EEO  class  complaint  may  be 
submitted  to  the  Board  at  the  following 
times: 

***** 

(c)  In  EEO  class  actions,  employees 
shall  not  file  charges  with  the  Board's 
Office  of  General  Counsel  and  that 
Office  shall  not  undertake  an 
independent  investigation  of  a  class 

complaint  that  has  been  filed  with  GAO 

*   *   * 

(d)  An  appeal  of  a  GAO  disposition  of 
an  EEO  class  complaint  shall  be  decided 
by  the  Board  based  upon  a  review  of  the 
administrative  record,  including  any 
recommended  findings  and  conclusions, 
developed  in  the  GAO  class  complaint 


process.  In  such  cases,  the  Bpard  will 
employ  the  same  standards  of  review  set 
forth  in  §28.87. 

(e)  The  parties  to  an  EEO  class 
complaint  do  not  have  a  right  to  a  de 
novo  evidentiary  hearing  before  the 
Board.  However,  either  the  class 
representative  or  GAO  may  file  a  motion 
requesting  an  evidentiary  hearing,  rather 
than  having  the  Board  decide  the  case 
upon  review  of  the  administrative 
record  already  developed  by  GAO.  The 
Board,  in  its  discretion,  may  grant  such 
motion  or,  upon  its  own  review  of  the 
administrative  record,  may  direct  that  a 
new  hearing  be  conducted.  If  the  Board 
orders  a  new  evidentiary  hearing,  the 
class  representative  shall  file  a  petition 
on  behalf  of  the  class  and  the  case  shall 
be  adjudicated  before  an  administrative 
judge  of  this  Board  pursuant  to  the 
procedures  applicable  to  an  individual 
EEO  complaint  processed  under  §  28.98 
of  these  regulations.  For  the  purpose  of 
determining  whether  it  is  appropriate  to 
treat  a  petition  as  a  class  action,  the 
administrative  judge  will  be  guided,  but 
not  controlled,  by  the  applicable 
provisions  of  the  Federal  Rules  of  Civil 
Procediu«. 

41.  Amend  §  28.98  by  revising 
paragraphs  (d)  and  (e)(1)  to  read  as 
follows: 

§  28.98    Individual  charges  in  EEO  cases. 

***** 

(d)  Special  rules  for  WRA  based 
actions.  An  individual  alleging 
discrimination  issues  in  connection 
with  a  WRA-based  separation  may 
follow  the  procedures  ouUined  above  in 
paragraph  (c)  of  this  section  for  adverse 
and  performance  based  actions,  or  may 
choose  instead  a  third  option.  In 
accordance  with  the  provisions  of 
§  28.13,  such  an  individual  may 
challenge  that  action  by  filing  directly 
with  the  PAB,  thus  bypassing  both  the 
Office  of  Opportunity  and  Inclusiveness 
and  die  Board's  Office  of  General 
Counsel. 

(e)(1)  The  charging  party  shall  file  the 
charge  with  the  Board's  Office  of 
General  Counsel  in  accordance  with 
§  28.11.  That  Office  shall  investigate  the 
chaise  in  accordance  with  §  28.12. 


§28.99    [Amended] 

42.  Amend  §  28.99  as  follows: 

a.  Remove  "for  review"  in  the 
heading, 

b.  In  paragraph  (b)(1),  add  "Agency" 
after  "Provision  for." 

43.  Revise  §28.101to  read  as  follows: 
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§  28.1 01    Termination  of  Board 
proceedings  when  suit  is  filed  in  Federal 
District  Court. 

Any  proceeding  before  the  Board  shall 
be  terminated  when  an  employee  or 
applicant  who  is  alleging  violation  of 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended,  42  U.S.C.  2000e-16,  Title 
I  of  the  Americans  with  Disabilities  Act 
<of  1990,  42  U.S.C.  12101  et  seq.,  the  Age 
Discrimination  in  Employment  Act,  29 
U.S.C.  633a,  or  the  Rehabilitation  Act. 
29  U.S.C.  791,  files  suit  in  Federal 
District  Court  on  the  same  cause  of 
action  pending  before  the  Persoruiel 
Appeals  Board. 

44.  Amend  §  28.112  by  revising 
paragraph  (a)(3)  to  read  as  follows: 

§  28.1 1 2    Who  may  file  petitions. 

(a)  *  *  * 

(3)  The  GAO  if  it  has  a  good  faith 
reason  to  doubt  that  a  majority  of 
employees  in  the  bargaining  unit  wish 
to  be  represented  by  the  labor 
organization  which  is  currently  the 
exclusive  representative  of  those 
employees; 
***** 

45.  Amend  §  28.113  by  revising 
paragraph  {a)(7),  the  second  sentence  of 
paragraph  (b),  and  the  first  sentence  of 
paragraph  (c)  to  read  as  follows: 

§  28.1 1 3    Contents  of  representation 
petitions. 

(a)  *   *   * 

(7)  Membership  cards,  dues  records, 
or  signed  statements  by  employees 
indicating  their  desire  to  support  the 
petition  of  the  labor  organization,  or 
similar  evidence  acceptable  to  the 
Board,  showing  that  at  least  30  percent 
of  the  employees  in  the  proposed  unit 
support  the  representation  petition. 

(b)  *   *  .*  Additionally,  a  petition 
imder  §  28.112(a)(2)  shall  include 
evidence  satisfactory  to  the  Board  that  at 
least  30  percent  of  the  employees  in  the 
unit  support  the  petition  to  determine 
whether  the  employees  wish  to  continue 
to  be  represented  by  the  labor 
organization  currently  having 
bargaining  rights. 

(c)  The  contents  of  petitions  filed 
under  §  28.112(a)(3)  shall  conform  to 
those  provided  in  petitions  under 
paragraph  (a)  of  this  section  except  that 
the  information  required  by  paragraphs 
(a)(4)  and  (a)(7)  of  this  section  need  not 
be  supplied.  *  *  * 


Subpart  F— Special  Procedures;  Unfair 
Labor  Practices 

46.  Amend  §  28.121(c)  as  follows: 
a.  Remove  "for  review"  after  the  word 
"petition", 


b.  Remove  the  term  "14b"  and  add  in 
its  place  the  term  "15e", 

c.  Add  the  words  "Office  of  "  before 
the  phrase  "General  Coimsel". 

47.  Amend  §  28.122  as  follows: 

a.  Remove  ";  compelling  need"  fi'om 
the  heading, 

b.  In  paragraph  (e)  remove  "§§  28.86- 
28.87"  and  in  its  place  add  "§  28.87". 

48.  Amend  §  28.123  as  follows: 

a.  Revise  paragraph  (a)(4), 

b.  In  paragraph  (c),  remove  the  words 
"Labor/Management  Relations"  and  add 
the  words  "Employment  Standards"  in 
their  place. 

The  revision  reads  as  follows: 

§  28.1 23    Standards  of  conduct  for  labor 
organizations. 

(a)  *   *  * 

(4)  Fiscal  integrity. 


Subpart  G — Corrective  Action, 
Disciplinary  and  Stay  Proceedings 

§28.131    [Amended] 

49.  Amend  paragraph  (d)  of  §  28.131 
by  removing  the  words  "for  review" 
after  "petition"  and  adding  the  words 
"Board's  Office  of  before  the  phrase 
"General  Counsel". 

§28.132    [Amended] 

50.  Amend  §  28.132  by  removing  the 
first  sentence  in  paragraph  (e). 

51.  Amend  §28.133  by  revising 
paragraphs  (a),  (b),  (c),  (d),  and  (e)  to 
read  as  follows: 

§28.133    Stay  proceedings. 

(a)  Prior  to  the  effective  date  of  any 
proposed  personnel  action,  the  Board's 
Office  of  General  Counsel  may  request, 
ex  parte,  the  issuance  of  an  initial  stay 
of  the  proposed  personnel  action  for  a 
period  not  to  exceed  30  days  if  the 
General  Coimsel  believes  that  the 
proposed  personnel  action  arises  out  of 
a  prohibited  personnel  practice.  The 
request  shedl  be  in  writing  and  shall 
specify  the  nature  of  the  action  to  be 
stayed  and  the  basis  for  the  General 
Coimsel's  belief.  The  Board's  Office  of 
General  Counsel  shall  serve  a  copy  of 
the  request  on  the  GAO.  Within  three 
business  days  of  its  filing,  the  request 
shall  be  granted  by  the  Board  member 
designated  by  the  Board  Chair  to 
entertain  the  request  unless  that  Board 
member  determines  that  the  request 
either: 

(1)  Fails  to  satisfy  the  requirements  of 
this  paragraph  or 

(2)  On  its  face,  conclusively 
establishes  that  the  proposed  personnel 
action  did  not  arise  out  of  an  alleged 
prohibited  personnel  practice  as 
specified  by  the  General  Coimsel. 


(b)  The  Board's  Office  of  General 
Counsel  may  request  the  issuance  of 
either: 

(1)  Further  temporary  stays  for  the 
purpose  of  allowing  additional  time  to 
pursue  its  investigation  or 

(2)  A  permanent  stay  for  the  purpose 
of  staying  the  proposed  personnel  action 
until  a  final  decision  is  rendered. 

(c)  Requests  for  stays  under  paragraph 
(b)  of  this  section  shall  be  received  by 
both  the  Board  and  the  GAO  no  less 
than  10  days  before  the  expiration  of 
any  stay  then  in  effect.  Any  response 
from  GAO  to  the  request  shall  be 
received  by  both  the  Board  and  the 
Board's  Office  of  General  Counsel  no 
less  than  three  days  before  the 
expiration  of  any  stay  then  in  effect. 
Any  request  for  stay  under  this 
paragraph  shall  be  decided  by  the  Board 
member  who  issued  the  prior  stay  under 
paragraph  (a)  of  this  section,  unless  the 
Board  Chair  determines  that  it  should  be 
decided  by  the  Board  en  banc.  The 
Board  member,  or  Board  en  banc,  may 
require  further  briefing,  oral  argument, 
submission  of  affidavits  or  other 
documentary  evidence,  or  may  conduct 
an  evidentiary  hearing  before  rendering 
a  decision.  Any  stay  then  in  effect  may 
be  extended,  sua  sponte,  for  a  period  not 
to  exceed  30  days  to  enable  the  Board 
member,  or  Board  en  banc,  a  reasonable 
opportunity  to  render  a  decision. 

(d)  A  temporary  stay  under  paragraph 
(b)(1)  of  this  section  may  be  issued  if  the 
Board  member,  or  Board  en  banc, 
determines  that  under  all  of  the 
circumstances  the  interests  of  justice 
would  be  served  by  providing  more  time 
for  the  Board's  Office  of  General 
Counsel  to  pursue  the  investigation. 
However,  the  duration  of  any  single 
temporary  stay  shall  not  exceed  the 
amount  of  time  reasonably  necessary  to 
acquire  sufficient  information  to 
support  a  request  for  a  permanent  stay 
in  the  exercise  of  a  high  degree  of 
diligence  and,  in  no  event,  shall  any 
single  temporary  stay  exceed  60  days 
except  as  provided  under  paragraph  (c) 
of  this  section  for  the  purpose  of 
allowing  time  to  render  a  decision. 

(e)  In  determining  whether  a 
permanent  stay  under  paragraph  (b)(2) 
of  this  section  should  be  issued,  the 
Board  member,  or  Board  en  banc,  shall: 

(1)  Assess  the  evidence  adduced  by 
each  side  as  to  whether  the  proposed 
personnel  action  arises  out  of  an  alleged 
prohibited  personnel  practice  as 
specified  by  the  Board's  General 
Counsel; 

(2)  Assess  the  nature  and  gravity  of 
any  harm  that  could  inure  to  each  side 
if  the  request  for  permanent  stay  is 
either  granted  or  denied;  and 
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(3)  Balance  the  assessments 
conducted  under  paragraphs  (e)(1)  and 
(2)  of  this  section. 


Subpart  I— Ex  Parte  Communications 

52.  Amend  §  28.146  by  revising  the 
second  sentence  of  paragraph  (a)  to  read 
as  follows: 

§28.146    Explanation  and  definitions. 

(a)  *  *  *  The  only  ex  parte 

communications  that  are  prohibited  are 

those  that  involve  the  merits  of  the  case 

or  those  that  violate  other  rules 

requiring  submissions  to  be  in  writing. 
*  *  »  o 


53.  Add  Subpart  K,  consisting  of 
§§  28.160  and  28.161  to  read  as  follows: 

Subpart  K— Access  to  Records 

Sec. 

28.160  Request  for  records. 

28.161  Denial  of  access  to  information — 
j  Appeals. 

Sul>part  K— Access  to  Records 

§  2a  1 60    Request  for  records. 

(a)  Individuals  may  request  access  to 
records  pertaining  to  them  that  are 
maintained  as  described  in  4  CFR  part 
83,  by  addressing  an  inquiry  to  the  PAB 
General  Counsel  either  by  mail  or  by 
appearing  in  person  at  the  Personnel 
Appeals  Board  Office  of  General 
Counsel,  820  First  Street,  NE.,  Suite  580, 
Washington,  DC  20002.  during  business 
hours  on  a  regular  business  day. 
Requests  in  writing  should  be  clearly 
and  prominently  marked  "Privacy  Act 
Request."  Requests  for  copies  of  records 
shall  be  subject  to  duplication  fees  set 
forth  in  4  CFR  83.17. 

(b)  Individuals  making  a  request  in 
person  shall  be  required  to  present 
satisfactory  proof  of  identity,  preferably 
a  document  bearing  the  individual's 
photograph.  Requests  by  mail  or 
submitted  other  than  in  person  should 
contain  sufficient  information  to  enable 
the  General  Counsel  to  determine  with 
reasonable  certainty  that  the  requester 
and  the  subject  of  the  record  are  one  and 
the  same.  To  assist  in  this  process, 
individuals  should  submit  their  names 
and  addresses,  dates  and  places  of  birth, 
social  security  nimiber.  and  any  other 
known  identifying  information  such  as 
an  agency  file  number  or  identification 
number  and  a  description  of  the 
circiunstances  under  which  the  records 
were  compiled. 

(c)  Exemptions  from  disclosure.  The 
Personnel  Appeals  Board  General 
Counsel  and  the  Personnel  Appeals 
Board,  in  deciding  what  records  are 


exempt  from  disclosure,  will  follow  the 
policies  set  forth  in  4  CFR  part  83. 

§  28.1 61    Denial  of  Access  to  information- 
Appeals. 

(a)  If  a  request  for  access  to 
information  under  §  28.150  is  denied, 
the  General  Counsel  shall  give  the 
requester  the  following  information: 

(1)  The  General  Counsel's  name  and 
business  mailing  address; 

(2)  The  date  of  the  denial;      ^ 

(3)  The  reasons  for  the  denial, 
including  citation  of  appropriate 
authorities;  and 

(4)  The  individual's  right  to  appeal 
the  denial  as  set  forth  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  Any  individual  whose  request  for 
access  to  records  of  the  PAB  General 
Counsel  has  been  denied  in  whole  or 
part  by  the  General  Coimsel  may.  within 
30  days  of  receipt  of  the  denial, 
challenge  that  decision  by  filing  a 
written  request  for  review  of  the 
decision  with  the  Personnel  Appeals 
Board.  820  First  Street,  NE.,  Suite  560, 
Washington,  DC  20002. 

(c)  The  appeal  shall  describe: 

(1)  The  initial  request  made  by  the 
individual  for  access  to  records; 

(2)  The  General  Counsel's  decision 
denying  the  request;  and 

(3)  The  reasons  why  that  decision 
should  be  modified  by  the  Board. 

(d)  The  Board,  en  banc,  may  in  its 
discretion  render  a  decision  based  on 
the  record,  may  request  oral  argiunent, 
or  may  conduct  an  evidentiary  hearing. 

PART  29— {REMOVED  AND 
RESERVED] 

54.  Remove  and  reserve  Part  29. 
Anne  M.  Wagner, 

C/ia/r,  Personnel  Appeals  Board,  General 
Accounting  Office. 

(FR  Doc.  03-17785  Filed  7-14-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
7  CFR  Part  2903 

Office  of  Energy;  Blodiesel  Fuel 
Education  Progranrt— Administrative 
Provisions 

agency:  Office  of  the  Chief  Economist, 
Office  of  Energy  Policy  and  New  Uses, 
USDA. 

ACTION:  Proposed  rule. 


summary:  The  Office  of  Energy  Policy 
and  New  Uses  (OEPNU)  proposes  to  add 
new  regulations  for  the  purpose  of 
administering  the  Biodiesel  Fuel 
Education  Program  conducted  under  the 
authority  of  section  9004  of  the  Farm 


Security  and  Rural  Investment  Act  of 
2002.  This  action  establishes  and 
codifies  the  administrative  procedures 
to  be  followed  in  the  solicitation  of 
competitive  proposals,  the  evaluation  of 
such  proposals,  and  the  award  and 
administration  of  grants  under  this 
Program. 

DATES:  The  Agency  must  receive 
comments  on  or  before  August  14,  2003. 

ADDRESSES:  Comments  should  be  sent  to 
James  Duffield,  Economist,  OEPNU/ 
USDA.  300  7th  Street  SW.,  Reporters 
Building,  Room  361.  Washington.  DC 
20024.  Comments  may  also  be  sent  via 
electronic  mail  to 
jduffieId@oce.usda.gov.  - 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Duffield  at  (202)  401-0523  or  via 
electronic  mail  at 
jduffield@oce.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Purpose 

The  Office  of  Energy  Policy  and  New 
Uses  (OEPNU)  proposes  a  new  rule  to 
provide  administrative  provisions  for 
the  Biodiesel  Fuel  Education  Program, 
which  was  authorized  in  Sec.  9004  of 
the  Farm  Security  and  Rural  Investment 
Act  of  2002  ("2002  Farm  Bill")  (7  U.S.C. 
8104).  The  rule  describes  the  policies 
and  procedures  OEPNU  proposes  to 
apply  to  this  Program.  These  policies 
are  consistent  with  those  used  by  other 
USDA  agencies,  particularly  the 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSREES).  The 
rules  are  consistent  with  the  basic 
parameters  by  which  most  Federal 
agencies  operate  competitive  grants 
programs  and  will  be  revised  as  needed 
to  conform  with  Federal  streamlining 
efforts. 

The  goals  of  the  Biodiesel  Fuel 
Education  Program  are  to  stimulate 
biodiesel  consumption  and  to  accelerate 
the  development  of  a  biodiesel 
infrastructure.  Increasing  biodiesel 
production  will  increase  the  demand  for 
farm  commodities,  which  in  turn  will 
raise  farm  prices  and  net  farm  income, 
and  lower  government  program 
payments.  The  development  of  a 
biodiesel  industry  would  increase 
employment  and  stimulate  economic 
growth  in  rural  areas. 

Agencies'  Roles 

Section  9004  of  the  2002  Farm  Bill  (7 
U.S.C.  8104)  requires  that  the  Secretary 
make  competitive  grants  to  eligible 
entities  to  educate  governmental  and 
private  entities  that  operate  vehicle 
fleets,  other  interested  entities  (as 
determined  by  the  Secretary),  and  the 
public  about  the  benefits  of  biodiesel 
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fuel  use.  In  the  Joint  Explanatory 
Statement  of  the  Committee  of 
Conference  accompanying  the  2002 
Fann  Bill,  the  Managers  encouraged  the 
Secretary  of  Agriculture  to  utilize  the 
expertise  of  OEPNU  in  canying  out  the 
purposes  of  this  section.  The  Secretary 
delegated  this  authority  to  the  Chief 
Economist,  who  is  implementing  this 
authority  through  OEPNU.  The  USDA 
Farm  Bill  Implementation  Task  Force 
acknowledged  that  OEPNU  would 
provide  technical  oversight  for  the 
Program  and  utilize  the  services  of 
CSREES  in  administering  the  Program. 

Memorandum  of  Understanding 

OEPNU  and  CSREES  recognize  the 
need  for  coordination  and  collaboration 
between  the  agencies  to  carry  out  the 
intent  of  the  law.  A  memorandum  of 
understanding  has  been  signed  by  each 
agency  which  specifies  the  manner  in 
which  OEPNU  and  CSREES  will 
collaborate  in  the  administration  of  the 
Program.  OEPNU  will  utilize  the 
services  of  CSREES,  pursuant  to  the 
Economy  Act,  31  U.S.C.  1535,  to 
administer  the  Program  grants,  as 
recommended  by  the  Farm  Bill 
Implementation  Task  Force.  The  Task 
Force  recommended  CSREES  because  of 
the  Agency's  experience  conducting 
education-related  grant  programs  and  to 
take  advantage  of  CSREES  staff 
specialists  who  are  familiar  with 
administering  grants. 

Role  of  Oversight  Committee 

In  implementing  the  Program,  OEPNU 
has  formed  an  oversight  committee, 
including  representatives  with  relevant 
expertise  from  the  USDA  Forest  Service, 
Office  of  Procurement  and  Property 
Management,  Agricultm-al  Research 
Service,  Rural  Utilities  Service,  OEPNU, 
and  CSREES  and  the  Department  of 
Energy  Office  of  Biomass.  Expertise  of 
committee  members  includes  research, 
development  and  demonstration  of 
alternative  fuels,  production  of 
alternative  fuels,  and  procurement  of 
alternative  fuels. 

Request  for  Applications 

The  committee  has  recommended 
guidelines  for  the  Program,  which  are 
included  in  the  Notice  of  Request  for 
Applications  published  elsewhere  in 
this  issue  of  the  Federal  Register. 
Awards  made  pursuant  to  the  Request 
for  Applications  for  the  Biodiesel  Fuel 
Education  Program  will  be  made  in 
accordance  with  the  final  rule  published 
for  this  Program,  including  any  changes 
that  may  be  made  in  this  Proposed  Rule 
as  necessary  to  address  public 
comments  submitted  in  response  to  this 
dociunent. 


Participating  Agencies'  Experience  and 
Interaction  With  Stakeholders 

In  designing  the  guidelines  for  the 
Program,  committee  members  relied  on 
their  past  experiences  with  biodiesel 
education  and  outreach.  For  over  a 
decade,  USDA  has  been  involved  in 
biodiesel  outreach  programs.  USDA's 
Office  of  Energy  Policy  and  New  Uses 
(OEPNU)  coordinates  activities  related 
to  biodiesel  and  other  renewable  fuels 
for  the  Department.  Since  1993,  OEPNU 
has  been  involved  with  producer  and 
consumer  stakeholder  groups  interested 
in  developing  a  biodiesel  industry  in  the 
United  States.  One  of  the  Department's 
first  efforts  to  bring  biodiesel 
stakeholders  together  took  place  in 
September  1995  when  OEPNU  and  the 
Department  of  Energy  organized  a 
stakeholder  meeting  in  Washington,  DC. 
The  purpose  of  the  meeting  was  to 
develop  a  life  cycle  inventory  of 
biodiesel.  This  life  cycle  inventory 
furthered  knowledge  about  the  benefits 
of  biodiesel.  Several  groups  were 
represented  at  the  meeting,  including 
biodiesel  producers,  the  oilseed 
processing  industry,  the  rendering 
industry,  engine  manufacturers,  state 
and  local  governments,  and 
environmental  groups. 

The  Agricultural  Research  Service 
(ARS)  leads  the  Department's  efforts  on 
biodiesel  research  and  demonstration. 
Since  the  summer  of  1999,  the  Beltsville 
Agricultural  Research  Center  (BARC) 
has  been  conducting  a  biodiesel 
demonstration  project  that  has  become  a 
working  model  for  others  interested  in 
using  biodiesel.  All  of  the  Center's  150 
pieces  of  diesel  equipment  and  trucks 
were  converted  to  a  fuel  blend  of  20 
percent  biodiesel  and  80  percent 
petroleum  diesel  (B20).  Vehicles  from 
BARC  that  nm  on  biodiesel  and 
educational  materials  have  been 
displayed  and  distributed  throughout 
the  country.  In  January  2000,  ARS 
conducted  a  workshop  to  highlight  the 
BARC  biodiesel  demonstration  project. 
The  workshop's  75  attendees 
represented  a  broad  range  of  potential 
users,  including  Federal  Agencies,  such 
as  the  Departments  of  Energy,  Defense, 
Interior,  and  the  U.S.  Postal  Service. 
Officials  from  nearby  cities,  counties, 
and  states  were  also  in  attendance,  as 
well  as  private  industry  groups,  farmers 
and  biodiesel  suppliers.  The  biodiesel 
demonstration  project  has  been 
highlighted  at  the  BARC  Public  Day,  an 
annual  event  that  provides  an 
opportunity  for  ARS  scientists  to 
describe  their  research  projects  to  the 
public. 

A  biodiesel  outreach  program  has  also 
been  established  to  introduce  biodiesel 


to  USDA  and  other  Federal  agencies  that 
operate  motor  fleets.  Beginning  in  July 
of  2000,  USDA's  Office  of  Procurement 
and  Property  Management  (OPPM)  has 
been  conducting  a  series  of 
informational  meetings  at  various 
locations  around  the  United  States  to 
educate  Federal  fleet  managers  and 
other  stakeholders  on  the  benefits  of 
biodiesel.  Meetings  have  been  held  in 
Orlando,  FL,  San  Antonio,  TX, 
Minneapolis,-MN,  Washington,  DC, 
Kansas  City,  MI,  and  Salt  Lake  City,  UT. 
These  meetings  are  used  as  a  platform 
to  educate  motor  fleet  personnel,  postal 
workers  and  the  public  about  the  major 
advantages  of  biodiesel.  OPPM  has  also 
teamed,  with  other  entities  interested  in 
the  enviroiunental  and  health  effects  of 
biodiesel,  such  as  the  American  Limg 
Association  and  the  National  Biodiesel 
Board,  to  conduct  biodiesel  education 
meetings  for  Federal  fleet  managers, 
postal  workers,  and  other  interested 
stakeholders. 

Proposal  Review 

In  collaboration  with  external 
reviewers,  the  Oversight  Committee  wiU 
review  proposals  and  recommend 
awards.  The  Committee  will  monitor  the 
Program's  performance  and  provide 
guidance  to  OEPNU  to  insure  that  the 
Program  objectives  are  being  achieved. 
The  Conunittee  vrill  review  progress 
reports  submitted  by  the  grantees  and, 
on  a  yearly  basis,  recommend  whether 
the  awards  should  be  renewed.  Also,  on 
a  yearly  basis,  the  Committee  will 
recommend  whether  to  reissue  the  RFA 
and  award  new  grants. 

CSREES  will  compile  application 
reviews  and  recommend  awards  to 
OEPNU.  OEPNU  will  make  award 
decisions. 

Awards 

The  proposed  Program  would  fund 
Biodiesel  Fuel  Education  Program 
grants  in  each  of  FYs  2003  through 
2007.  Because  of  the  scope  of  this 
Program  and  the  limited  funds  available 
to  support  it,  OEPNU  plans  to  award 
one  or  two  continuation  grants  in  FY 
2003.  A  continuation  grant  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  specified  level  of 
effort  for  a  predetermined  project  period 
with  a  statement  of  intention  to  provide 
additional  support  at  a  futiue  date, 
provided  that  performance  has  been 
satisfactory,  appropriations  are  available 
for  this  piupose,  and  continued  support 
would  be  in  the  best  interest  of  the 
Federal  government  and  the  public.  If 
these  three  elements  are  met,  OEPNU 
plans  to  provide  additional  support  to 
the  funded  projects  in  each  of  FTs  2004 
through  2007. 
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OEPNU's  plan  to  award  only  one  or 
two  continuation  grants  should  facilitate 
a  national  education  program  with  a 
consistent  message.  It  should  also  ease 
the  implementation  process  and  allow 
OEPNU  to  monitor  the  Program  more 
effectively.  If  the  Agency  were  to  make 
numerous  smaller  awards,  this  could 
result  in  multiple  education  programs 
with  different  emphases  and  goals,  as 
well  as  competition  for  program 
participants  and  human  resources  to 
conduct  the  Program. 

Continuation  grants  are  necessary  to 
ensure  that  the  program  follows  an 
orderly  and  consistent  transition  from 
one  year  to  the  next  over  the  five-year 
funding  period.  A  successful  Biodiesel 
Fuel  Education  Program  will  be 
sequential  in  nature,  i.e.,  conducted  in 
several  dependent  work  phases.  For 
example,  phase  one  might  focus  on 
identifying  program  participants  and  . 
designing  educational  tools.  Phase  2 
might  develop  a  strategy  for  putting  a 
system  and  infrastructiu-e  in  place  to 
reach  the  targeted  audience.  Phase  3 
could  focus  on  scheduling  and  travel 
logistics.  The  work  phases  are 
interdependent,  so  selecting  new 
grantees  each  year  would  cause 
disruptions  and  create  the  potential  for 
repetitive  efforts.  Authorizing 
continuation  grants  will  allow  the 
grantees  to  develop  and  conduct  long- 
term  plans,  preserve  program 
continuity,  and  benefit  from  learning 
expwiences  over  the  funding  period. 
The  Proposed  Rule  is  divided  into 
subparts.  Subpart  A  contains  general 
information  about  the  Program 
prescribed  by  the  authorizing 
legislation,  including  the  piu-pose  of  the 
Program  and  eligibility  restrictions 
established  by  the  legislation.  Subpart  A 
limits  indirect  costs  to  the  rate  that  an 
applicant  has  negotiated  with  the 
cognizant  Federal  negotiating  agency, 
and  explains  that  there  are  no  matching 
funds  requirements  for  the  Program. 
Subpart  B  describes  the  continuation 
grant  instnunent  that  OEPNfU  plans  to 
use  and  outlines  objectives  for  projects 
funded  by  the  Program.  Subpart  C 
provides  information  about  the 
publication  of  program  annoimcements, 
instructs  applicants  regarding  the 
minimum  content  requirements  for 
applications,  and  directs  them  to  the 
program  annoimcement  for  specific 
instructions  regarding  application 
requirements  and  the  order  of 
application  contents.  Subpart  C  also 
lists  the  application  submission 
information  that  will  appear  in  program 
announcements  and  describes  the 
process  for  acknowledging  the  receipt  of 
applications.  In  Subpart  D  of  the  rule, 
the  process  for  selecting  reviewers  is 


described,  and  the  evaluation  criteria 
applied  to  applications  are  enimierated. 
Subpart  D  also  contains  a  discussion  of 
the  measures  employed  by  OEPNU  to 
protect  against  conflicts  of  interest  and 
safeguard  applicant  and  reviewer 
confidentiality.  General  award 
administration  guidelines  are  outlined 
in  Subpart  E.  Subpart  E  also  delineates 
the  one-time  requirement  that 
applicants  submit  organizational 
management  information  and  lists  the 
minimum  contents  of  the  award 
document.  The  last  subpart  of  the  rule. 
Section  F,  includes  supplementary 
information.  This  subpart  tells  grantees 
how  they  can  obtain  review 
information,  what  uses  of  funds  and 
changes  to  projects  are  permissible, 
where  they  can  find  instructions  about 
reporting  requfrements,  and  other 
Federal  statutes  and  regulations  that 
apply  to  the  Biodiesel  Fuel  Education 
Program.  It  describes  the  process  for 
handling  confidential  aspects  of 
applications  and  awards  and  defines 
terms  that  are  used  elsewhere  in  the 
rule. 

Paperwork  Reduction  Act  of  1995 — 
Information  Collection 

OEPNU  currentiy  is  using  the  services 
of  CSREES  to  administer  this  Program. 
CSREES  obtained  information  collection 
approval  for  the  "Generic  Application 
Kit"  (OMB  Approval  No.  0524-0039), 
which  encompasses  the  use  of  requfred 
forms  to  administer  another  USDA 
agency's  grant  program.  Should  OEPNU 
decide  to  administer  this  program 
directly  in  die  future,  OEPNU  will 
comply  independently  with  information 
collection  requirements. 

Regulatory  Flexibility  Act 

USDA  certifies  that  this  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility 
Act,  Public  Law  96-354,  as  amended  (5 
U.S.C.  601,  et  seq.)  because  it  is  a 
Federal  assistance  program,  not  a 
regulatory  regime,  and  awards  will  be 
made  to  fewer  than  ten  entities. 

Executive  Order  12866 

This  rule  has  been  reviewed  under 
Executive  Order  12866  and  has  been 
determined  to  be  nonsignificant  as  it 
will  not  create  a  serious  inconsistency 
or  otherwise  interfere  with  an  action 
planned  by  another  agency;  will  not 
materially  alter  the  budgetary  impact  of 
entitiement,  grants,  user  fees,  or  loan 
programs,  or  rights  and  obligations  of 
the  recipients  thereof;  and  will  not  raise 
novel  legal  or  poUcy  issues  arising  out 
of  legal  mandates,  the  President's 
priorities,  or  principles  set  forth  in  this 


Executive  Order.  This  rule  will  not  have 
an  annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health,  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

Unfunded  Mandates  Reform  Act 

Pursuant  to  Title  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4).  the  Department  assessed  the 
effects  of  this  rulemaking  action  on 
State,  local,  and  Tribal  government,  and 
the  public.  This  action  does  not  compel 
the  expenditure  of  $100  million  or  more 
by  any  State,  local,  or  Tribal 
governments,  or  anyone  in  the  private 
sector.  Therefore,  a  statement  under 
section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  required. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  In  accordance  with  that 
Executive  Order:  (1)  All  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  no  administrative 
proceedings  are  required  before  bringing 
any  judicial  action  regarding  this  rule. 

Executive  Order  13132 

In  accordance  with  Executive  Order 
13132,  this  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  policies  contained  in 
this  rule  do  not  have  any  substantial 
direct  effect  on  the  policjonaking 
discretion  of  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  this  rule 
impose  substantial  direct  compliance 
costs  on  State  and  local  governments. 

Executive  Order  12372 

For  the  reasons  set  forth  in  the  Final 
Rule  Related  Notice  for  7  CFR  part  3015, 
subpart  V  (48  FR  29115,  June  24,  1983), 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  This 
program  does  not  direcUy  affect  State 
and  local  governments. 

Executive  Order  13175 

The  policies  contained  in  this 
rulemaking  do  not  have  tribal 
implications  and  thus  no  further  action 
is  required  under  Executive  Order 
13175. 
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List  of  Subjects  in  7  CFR  Part  2903 

Agricultural  commodities,  Energy, 
Fuel.  Fuel  additives. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  to  amend  title 
7,  subtitle  B,  chapter  29,  of  the  Code  of 
Federal  Regulations  by  adding  part  2903 
to  read  3s  follows: 

PART  2903— BIODIESEL  FUEL 
EDUCATION  PROGRAM 

Subpart  A — General  Information 

Sec. 

2903.1  Applicability  of  regulations. 

2903.2  Purpose  of  the  program. 

2903.3  Eligibility. 

2903.4  Indirect  costs. 

2903.5  Matching  requirements. 

Subpart  B — Program  Description 

2903.6  Project  types.  » 

2903.7  Project  objectives. 

Subpart  C — Preparation  of  an  Application 

2903.8  Program  application  materials. 

2903.9  Content  of  an  application. 

2903.10  Submission  of  an  application. 

2903.11  Acknowledgment  of  applications. 

Subpart  D— Application  Review  and 
Evaluation 

2903.12  Application  review. 

2903.13  Evaluation  criteria. 

2903.14  Conflicts  of  interest  and 
confidentiality. 

Subpart  E— Award  Administration 

2903.15  General. 

2903.16  Organizational  management 
information. 

2903.17  Award  document  and  notice  of 
award. 

Subpart  F — Supplementary  Information 

2903.18  Access  to  review  information.  ^ 

2903.19  Use  of  funds:  changes. 

2903.20  Reporting  requirements. 

2903.21  Applicable  Federal  statutes  and 
regulations. 

2903.22  Confidential  aspects  of 
applications  and  awards. 

2903.23  Definitions. 

Authority:  7  U.S.C.  8104;  5  U.S.C.  301. 

Subpart  A — General  Information 

§  2903.1    Applicability  of  regulations. 

(a)  The  regulations  of  this  part  only 
apply  to  Biodiesel  Fuel  Education 
Program  grants  awarded  under  the 
provisions  of  section  9004  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (FSRIA)  (7  U.S.C.  8104)  which 
authorizes  the  Secretary  to  award 
competitive  grants  to  eligible  entities  to 
educate  governmental  and  private 
entities  that  operate  vehicle  fleets,  other 
interested  entities  (as  determined  by  the 
Secretary),  and  the  public  about  the 
benefits  of  biodiesel  fuel  use.  Eligibility 
is  limited  to  nonprofit  organizations  and 
institutions  of  higher  education  (as 


defined  in  section  101  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001)) 
that  have  demonstrated  both  knowledge 
of  biodiesel  fuel  production,  use,  or 
distribution  and  the  ability  to  conduct 
educational  and  technical  support 
programs.  The  Secretary  delegated  this 
authority  to  the  Chief  Economist,  who 
in  turn  delegated  this  authority  to  the 
Director  of  OEPNnj. 

(b)  The  regulations  of  this  part  do  not 
apply  to  grants  awarded  by  the 
Department  of  Agriculture  under  any 
other  authority. 

§  2903.2    Purpose  of  the  program. 

The  Biodiesel  Fuel  Education 
Program  seeks  to  familiarize  public  and 
private  vehicle  fleet  operators,  other 
interested  entities,  and  the  public,  with 
the  benefits  of  biodiesel,  a  relatively 
new  fuel  option  in  the  United  States.  It 
will  also  address  concerns  previously 
identified  by  fleet  operators  and  other 
potential  users  of  this  alternative  fuel, 
including  the  need  to  balance  the 
positive  environmental,  social  and 
human  health  impacts  of  biodiesel 
utilization  with  the  increased  per  gallon 
cost  to  the  user.  It  is  the  Program's  goal 
to  stimulate  biodiesel  demand  and 
encourage  the  further  development  of  a 
biodiesel  industry  in  the  United  States. 

§2903.3    Eligibility. 

(a)  Eligibility  is  limited  to  nonprofit 
organizations  and  institutions  of  higher 
education  that  have  demonstrated  both 
knowledge  of  biodiesel  fuel  production, 
use,  or  distribution  and  the  ability  to 
conduct  educational  and  technical 
support  programs. 

(b)  Award  recipients  may  subcontract 
to  organizations  not  eligible  to  apply 
provided  such  organizations  are 
necessary  for  the  conduct  of  the  project. 

§2903.4    Indirect  costs. 

(a)  For  the  Biodiesel  Fuel  Education 
Program,  applicants  should  use  the 
current  indirect  cost  rate  negotiated 
with  the  cognizant  Federal  negotiating 
agency.  Indirect  costs  may  not  exceed 
the  negotiated  rate.  If  no  indirect  cost 
rate  has  been  negotiated,  a  reasonable 
dollar  amount  for  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA.  In  the  latter  case,  if 
a  proposal  is  recommended  for  funding, 
an  indirect  cost  rate  proposal  must  be 
submitted  prior  to  award  to  support  the 
amount  of  indirect  costs  requested. 

(b)  A  proposer  may  elect  not  to  charge 
indirect  costs  and,  instead,  charge  only 
direct  costs  to  grant  funds.  Grantees 
electing  this  alternative  will  not  be 
allowed  to  charge,  as  direct  costs, 
indirect  costs  that  otherwise  would  be 
in  the  grantee's  indirect  cost  pool  under 


the  applicable  Office  of  Management 
and  Budget  cost  principles.  Grantees 
who  request  no  indirect  costs  will  not 
be  permitted  to  revise  their  budgets  at 
a  later  date  to  charge  indirect  costs  to 
grant  funds. 

§2903.5    Matching  requirements. 

There  are  no  matching  funds 
requirements  for  the  Biodiesel  Fuel 
Education  Program  and  matching 
resources  will  not  be  factored  into  the 
review  process  as  evaluation  criteria. 

Subpart  B — Program  Description 

§2903.6    Project  types. 

OEPNU  intends  to  award 
continuation  grants  to  successful 
Biodiesel  Fuel  Education  Program 
applicants.  A  continuation  grant  is  a 
grant  instrument  by  which  the 
Department  agrees  to  support  a 
specified  level  of  effort  for  a 
predetermined  project  period  with  a 
statement  of  intention  to  provide 
additional  support  at  a  future  date, 
provided  that  performance  has  been 
satisfactory,  appropriations  are  available 
for  this  purpose,  and  continued 
government  support  would  be  in  the 
best  interest  of  the  Federal  government 
and  the  public.  If  these  three  elements 
are  met,  OEPNU  plans  to- provide 
additional  support  to  the  funded 
project(s). 

§2903.7    Project  objectives. 

(a)  Successful  projects  will  develop 
practical  indicators  or  milestones  to 
measure  their  progress  towards 
achieving  the  following  objectives: 

(1)  Enhance  current  efforts  to  collect 
and  disseminate  biodiesel  information; 

(2)  Coordinate  with  other  biodiesel 
educational  or  promotional  programs, 
and  with  Federal,  State  and  local 
programs  aimed  at  encouraging 
biodiesel  use,  including  the  EPAct 
program; 

(3)  Create  a  nationwide  networking 
system  that  delivers  biodiesel 
information  to  targeted  audiences, 
including  users,  distributors  and  other 
infrastructure-related  personnel; 

(4)  Identify  and  document  the  benefits 
of  biodiesel  (e.g.,  lifecycle  costing);  and 

(5)  Gather  data  pertaining  to 
information  gaps  and  develop  strategies 
to  address  the  gaps. 

(b)  [Reserved] 

Subpart  C — Preparation  of  an 
Application 

§2903.8    Program  application  materials. 

OEPNU  will  publish  periodic  program 
announcements  to  notify  potential 
applicants  of  the  availability  of  funds 
for  competitive  continuation  grants.  The 
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program  announcement  will  provide 
infonnation  about  obtaining  program 
application  materials. 

§  2903.9    Content  of  an  application. 

(a)  Applications  should  be  prepared 
following  the  guidelines  and  the 
instructions  in  the  program 
announcement.  At  a  minimum, 
applications  shall  include:  A  proposal 
cover  page,  project  summary,  project 
description,  information  about  key 
personnel,  documentation  of 
collaborative  arrangements,  information 
about  potential  conflicts-of-interest, 
budget  forms  and  a  budget  narrative, 
information  about  current  and  pending 
support,  and  assurance  statements. 

(b)  Proper  preparation  of  applications 
will  assist  reviewers  in  evaluating  the 
merits  of  each  application  in  a 
systematic,  consistent  fashion.  Specific 
instructions  regarding  additional 
application  content  requirements  and 
the  ordering  of  apphcation  contents  will 
be  included  in  the  program 
announcement.  These  will  include 
instructions  about  paper  size,  margins, 
font  type  and  size,  line  spacing,  page 
numbering,  the  inclusion  of 
illustrations,  and  electronic  submission. 

§2903.10    Submission  of  an  application. 

The  program  announcement  will 
provide  the  deadline  date  for  submitting 
an  application,  the  number  of  copies  of 
each  application  that  must  be 
submitted,  and  the  address  to  which 
proposals  must  be  submitted. 

§  2903.1 1    Acknowledgment  of 
applications. 

The  receipt  of  all  appUcations  will  be 
acknowledged.  Applicants  who  do  not 
receive  an  acknowledgment  within  60 
days  of  the  submission  deadline  should 
contact  the  program  contact  indicated 
on  the  program  announcement.  Once 
the  application  has  been  assigned  a 
proposal  number,  that  nimiber  should 
be  cited  on  all  futiu-e  correspondence. 

Subpart  D— Application  Review  and 
Evaluation 

§2903.12    Application  review. 

(a)  Reviewers  will  include 
government  and  non-government 
individuals.  All  reviewers  will  be 
selected  based  upon  training  and 
experience  in  relevant  scientific, 
extension,  or  education  fields,  taking 
into  account  the  following  factors: 

(1)  The  level  of  relevant  formal 
scientific,  technical  education,  or 
extension  experience  of  the  individual, 
as  well  as  the  extent  to  which  an 
individual  is  engaged  in  relevant 
research,  education,  or  extension 
activities;  and 


(2)  The  need  to  include  as  reviewers 
experts  from  various  areas  of 
specialization  within  relevant  scientific, 
education,  or  extension  fields. 

(b)  In  addition,  when  selecting  non- 
government reviewers,  the  following 
factors  will  be  considered: 

(1)  The  need  to  include  as  reviewers 
other  experts  (e.g.,  producers,  range  or 
forest  managers/operators,  and 
consumers)  who  can  assess  relevance  of 
the  applications  to  targeted  audiences 
and  to  program  needs; 

(2)  The  need  to  include  as  reviewers 
experts  from  a  variety  of  organizational 
types  (e.g.,  colleges,  universities, 
industry,  state  and  Federal  agencies, 
private  profit  and  non-profit 
organizations)  and  geographic  locations; 

(3)  The  need  to  maintain  a  balanced 
composition  of  reviewers  with  regard  to 
minority  and  female  representation  and 
an  equitable  age  distribution;  and 

(4)  The  need  to  include  reviewers 
who  can  judge  the  effective  usefulness 
to  producers  and  the  general  public  of 
each  application. 

(c)  Authorized  departmental  officers 
will  compile  application  reviews  and 
recommend  awards  to  OEPNU.  OEPNU 
will  make  final  award  decisions. 

§2903.13    Evaluation  criteria. 

(a)  The  following  evaluation  criteria 
will  be  used  in  reviewing  applications 
submitted  for  the  Biodiesel  Fuel 
Education  Program: 

(1)  Relevance  of  proposed  project  to 
current  and  future  issues  related  to  the 
production,  use,  distribution,  fuel 
quality,  and  fuel  properties  of  biodiesel, 
including: 

(i)  Demonstrated  knowledge  about 
markets,  state  initiatives,  impacts  on 
local  economies,  regulatory  issues, 
standards,  and  teclmical  issues; 

(ii)  Demonstrated  knowledge  about 
issues  associated  with  developing  a 
biodiesel  infrastructure;  and 

(iii)  Quality  and  extent  of  stakeholder 
involvement  in  planning  and 
accomplishment  of  program  objectives. 

(2)  Reasonableness  of  project 
proposal,  including: 

(i)  Sufficiency  of  scope  and  strategies 
to  provide  a  consistent  message  in 
keeping  with  existing  standards  and 
regulations; 

(ii)  Adequacy  of  Project  Description, 
suitability  and  feasibility  of 
methodology  to  develop  and  implement 
program; 

(iii)  Clarity  of  objectives,  milestones, 
and  indicators  of  progress; 

(iv)  Adequacy  of  plans  for  reporting, 
assessing  and  monitoring  results  over 
project's  duration;  and 

(v)  Demonstration  of  feasibility,  and 
probability  of  success. 


(3)  Technical  quality  of  proposed 
project,  including: 

(i)  Suitability  and  qualifications  of 
key  project  personnel; 

(ii)  Institutional  experience  and 
competence  in  providing  alternative 
fuel  education,  including: 

(A)  Demonstrated  knowledge  about 
programs  involved  in  alternative  fuel 
research  and  education; 

(B)  Demonstrated  knowledge  about 
other  fuels,  fuel  additives,  engine 
performance,  fuel  quality  and  fuel 
emissions; 

(C)  Demonstrated  knowledge  about 
Federal,  State  and  local  programs  aimed 
at  encouraging  alternative  fuel  use; 

(D)  Demonstrated  ability  in  praviding 
educational  programs  and  developing 
technical  programs;  and 

(E)  Demonstrated  ability  to  analyze 
technical  information  relevant  to  the 
biodiesel  industry. 

(iii)  Adequacy  of  available  or 
obtainable  resources;  and 

(iv)  Quality  of  plans  to  administer  and 
maintain  the  project,  including 
collaborative  efforts,  evaluation  and 
monitoring  efforts. 

(b)  [Reserved] 

§  2903.1 4    Conflicts  of  interest  and 
confidentiality. 

(a)  During  the  peer  evaluation 
process,  extreme  care  will  be  taken  to 
prevent  any  actual  or  perceived 
conflicts  of  interest  that  may  impact 
review  or  evaluation.  Determinations  of 
conflicts  of  interest  will  be  based  on  the 
academic  and  administrative  autonomy 
of  an  institution.  The  program 
announcement  will  specify  the 
methodology  for  determining  such 
autonomy. 

(b)  Names  of  submitting  institutions 
and  individuals,  as  well  as  application 
content  and  peer  evaluations,  will  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  peer  reviewers  will  remain 
confidential  throughout  the  entire 
review  process.  Therefore,  the  names  of 
the  reviewers  will  not  be  released  to 
applicants.  At  the  end  of  the  fiscal  year, 
names  of  reviewers  will  be  made 
available  in  such  a  way  that  the  ■  * 
reviewers  cannot  be  identified  with  the 
review  of  any  particular  application. 

Subpart  E— Award  Administration 
§2903.15    General. 

Within  the  limit  of  funds  available  for 
such  purpose,  the  Authorized 
Departmental  Officer  (ADO)  shall  make 
grants  to  those  responsible,  eligible 
applicants  whose  applications  are 
judged  most  meritorious  under  the 
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procedures  set  forth  in  this  program. 
The  date  specified  by  the  ADO  as  the 
effective  date  of  the  grant  shall  be  no 
later  than  September  30  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  grant  effective  date,  but 
as  soon  thereafter  as  practical  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds  granted 
by  OEPNU  under  this  program  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations 
of  this  part,  the  terms  and  conditions  of 
the  award,  the  applicable  Federal  cost 
principles,  and  the  Department's 
assistance  regulations  (parts  3015  and 
3019  of  this  title). 

§2903.16    Organizational  management 
information. 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  program,  if  such  information  has 
not  been  provided  previously.  Copies  of 
forms  recommended  for  use  in  fulfilling 
these  requirements  will  be  provided  as 
part  of  the  preaward  process. 

§  2903.1 7    Award  document  and  notice  of 
award. 

(a)  The  award  document  will  provide 
pertinent  instructions  and  information 
including,  at  a  minimum,  the  following: 

(1)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  OEPNU  has  issued  an  award 
under  this  program; 

(2)  Title  of  project; 

(3)  Name(s)  and  institution(s)  of  PDs 
chosen  to  direct  and  control  approved 
activities; 

(4)  Identifying  award  niunber 
assigned  by  the  Department; 

(5)  Project  perioa; 

(6)  Total  amount  of  Departmental 
financial  assistance  approved  by 
OEPNU  during  the  project  period; 

(7)  Legal  autnority(ies)  imder  which 
the  award  is  issued; 

(8)  Appropriate  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number; 

(9)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
award;  and 

(10)  Other  information  or  provisions 
deemed  necessary  by  OEPNU  and  the 
authorized  departmental  officer  to  carry 
out  the  awarding  activities  or  to 
accompUsh  the  purpose  of  a  particular 
award. 


(b)  [Reserved) 
Subpart  F — Supplementary  Information 

1 2903.1 8    Access  to  review  information. 

Copies  of  reviews,  not  including  the 
identity  of  reviewers,  and  a  summary  of 
the  comments  will  be  sent  to  the 
applicant  PD  after  the  review  process 
has  been  completed. 

§  2903.19    Use  of  funds;  changes. 

(a)  Delegation  of  fiscal  responsibility. 
Unless  the  terms  and  conditions  of  the 
award  state  otherwise,  the  awardee  may 
not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditiu^  of  award  funds. 

(b)  Changes  in  project  plans.  (1)  The 
permissible  changes  by  the  awardee, 
PD(s),  or  other  key  project  personnel  in 
the  approved  project  shall  be  limited  to 
changes  in  methodology,  techniques,  or 
other  similar  aspects  of  the  project  to 
expedite  achievement  of  the  project's 
approved  goals.  If  the  awardee  or  the 
PD(s)  is  uncertain  as  to  whether  a 
change  complies  with  this  provision, 
the  question  must  be  referred  to  the 
Authorized  Departmental  Officer  (ADO) 
for  a  final  determination.  The  ADO  is 
the  signatory  of  the  award  document, 
not  the  program  contact. 

(2)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

(3)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 

(4)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  award. 

(5)  Changes  in  project  period.  The 
project  period  may  be  extended  by 
OEPNU  without  additional  financial 
support,  for  such  additional  period{s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project,  but  in  no  case  shall 
the  total  project  period  exceed  five 
years.  Any  extension  of  time  shall  be 
conditioned  upon  prior  request  by  the 
awardee  and  approval  in  writing  by  the 


ADO,  unless  prescribed  otherwise  in  the 
terms  and  conditions  of  award. 

(6)  Changes  in  approved  budget. 
Changes  in  an  approved  budget  must  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of  ' 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 
principles.  Departmental  regulations,  or 
award. 

§2903.20    Reporting  requirements. 

The  award  document  will  give 
instructions  regarding  the  submission  of 
progress  reports,  including  the 
frequency  and  required  contents  of  the 
reports. 

§  2903.21    Applicable  Federal  statutes  and 
regulations. 

Several  Federal  statutes  and 
regulations  apply  to  grant  applications 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include,  but  are  hot  limited  to: 

7  CFR  Part  1 ,  subpart  A— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  Part  3— USDA  implementation 
of  OMB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  Part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  Part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
OMB  Circular  Nos.  A-21  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formerly  the  Federal 
Gremt  and  Cooperative  Agreement  Act  of 
1977,  Public  Law  95-224),  as  well  as 
general  policy  requirements  applicable 
to  recipients  of  Departmental  financial 
assistance. 

7  CFR  Part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  Part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
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133,  Audits  of  States.  Local 
Governments,  and  Non-profit 
Organizations.  29  U.S.C.  794  (section 
504,  Rehabilitation  Act  of  1973)  and  7 
CFR  Part  15b  (USDA  implementation  of 
statute) —  prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs.  35 
U.S.C.  200  et  seg.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  Part  401). 

§  2903.22    Confidential  aspects  of 
applications  and  awards. 

When  an  application  results  in  an 
award,  it  becomes  a  part  of  the  record 
of  USDA  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  confidential, 
privileged,  or  proprietary  nature  will  be 
held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietary  should  be 
clearly  marked  within  the  application. 
The  original  copy  of  an  application  that 
does  not  result  in  an  award  will  be 
retained  by  the  Agency  for  a  period  of 
one  year.  Other  copies  will  be 
destroyed.  Such  an  application  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  An  application  may  be  withdrawn 
at  any  time  prior  to  the  final  action 
thereon. 

§2903.23    Definitions. 

For  the  purpose  of  this  program,  the 
following  definitions  are  applicable: 

Authorized  departmental  officer  or 
ADO  means  the  Secretary  or  any 
employee  of  the  Department  who  has 
the  authority  to  issue  or  modify  grant 
instruments  on  behalf  of  the  Secretary. 

Authorized  organizational 
representative  or  AOR  means  the 
president  or  chief  executive  officer  of 
the  apphcant  organization  or  the 
official,  designated  by  the  president  or 
chief  executive  officer  of  the  applicant 
^  organization,  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 

Biodiesel  means  a  monoalkyl  ester 
that  meets  the  requirements  of  an 
appropriate  American  Society  for 
Testing  and  Materials  Standard. 

Budget  period  means  the  interval  of 
time  (usually  12  months)  inta  which  the 
project  period  is  divided  for  budgetary 
and  reporting  purposes. 


Department  or  USDA  means  the 
United  States  Department  of 
Agricultiue. 

Education  activity  means  an  act  or 
process  that  imparts  knowledge  or  skills 
through  formal  or  informal  training  and 
outreach. 

Grant  means  the  award  by  the 
Secretary  of  funds  to  an  eligible 
recipient  for  the  purpose  of  conducting 
the  identified  project. 

Grantee  means  the  organization 
designated  in  the  award  document  as 
the  responsible  legal  entity  to  which  a 
grant  is  awarded. 

Institution  of  higher  education,  as 
defined  in  section  101  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001), 
means  an  educational  institution  in  any 
State  that: 

(1)  Admits  as  regular  students  only 
persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate; 

(2)  Is  legally  authorized  within  such 
State  to  provide  a  program  of  education 
beyond  secondary  education; 

(3)  Provides  an  educational  program 
for  which  the  institution  awards  a 
bachelor's  degree  or  provides  not  less 
than  a  two-year  program  that  is 
acceptable  for  full  credit  toward  such  a 
degree; 

(4)  Is  a  public  or  other  nonprofit 
institution;  and 

(5)  Is  accredited  by  a  nationally 
recognized  accrediting  agency  or 
association,  or  if  not  so  accredited,  is  an 
institution  that  has  been  granted 
preaccreditation  status  by  such  an 
agency  or  association  that  has  been 
recognized  by  the  Secretary  of 
Education  for  the  granting  of 
preaccreditation  status,  and  the 
Secretary  of  Education  has  determined 
that  there  is  satisfactory  assimince  that 
the  institution  will  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time. 

OEPNU  means  the  Office  of  Energy 
Policy  and  New  Uses. 

Peer  review  is  an  evaluation  of  a 
proposed  project  performed  by  experts 
with  the  scientific  knowledge  and 
technical  skills  to  conduct  the  proposed 
work  whereby  the  technical  quality  and 
relevance  to  the  program  are  assessed. 

Project  director  or  PD  means  the 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Secretary  who  is 
responsible  for  the  direction  and 
management  of  the  project,  also  known 
as  a  principal  investigator  for  research 
activities. 

Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 


authorized  departmental  officer  (as 
defined  in  this  section). 

Program  means  the  Biodiesel  Fuel 
Education  Program  as  set  forth  in  this 
part. 

Project  means  the  particular  activity 
within  the  scope  of  the  program 
supported  by  a  grant  award. 

Project  period  means  the  period,  as 
stated  in  the  award  document  and 
modifications  thereto,  if  any.  diuing 
which  Federal  sponsorship  begins  and 
ends. 

Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

Roger  Conway. 

Director,  Office  of  Energy  Policy  and  New 
Uses. 

[FR  Doc.  03-17851  Filed  7-14-03;  8:45  am] 

BILLWG  CODE  3410-22-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  34 

[Doclc«t  No.  PRM-34-5] 

Amersham  Corporation  (Now  Known 
as  AEA  Technology  QSA,  Inc.);  Denial 
of  Petition  for  Rulemaking 

AGENCY:  Nuclear  Regulatory 
Conunission. 

action:  Denial  of  petition  for 
rulemaking. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  (PRM-34-5)  submitted 
by  Amersham  Corporation  (now  known 
as  AEA  Technology  QSA,  Inc.).  The 
petitioner  requested  that  the  NRC 
amend  its  regulations  that  specify 
performance  requirements  for  industrial 
radiography  equipment  by  removing  the 
reference  to  associated  equipment, 
clarifying  provisions  in  the  current 
regulations  that  the  petitioner  believes 
are  not  clearly  defined,  and  by  requiring 
routine  inspection  and  maintenance  of 
associated  equipment. 

The  NRC  reviewed  the  petitioner's 
request  and  concluded  that  rulemaking 
is  not  necessary  to  achieve  the  intent  of 
the  petitioner's  request  to  remove 
associated  equipment  from  the  sealed 
source  and  device  (SSD)  evaluation  and 
registration  process  for  manufactiirers  of 
industrial  radiography  equipment  in  10 
CFR  32.210,  "Registration  of  product 
information."  The  NRC  also  explored  • 
rulemaking  to  amend  its  regulations  for 
self-certification  of  associated 
equipment  to  authorize  manufacturers 
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or  industrial  radiography  licensees  to 
complete  the  radiation  safety  evaluation 
of  associated  equipment.  The  NRC 
obtained  risk  information  that  did  not 
clearly  support  self-certification  of 
associated  equipment.  The  NRC 
disagreed  with  the  petitioner's  point 
that  NRC  inappropriately  uses  American 
National  Standards  Institute  (ANSI). 
N432-1980.  "Radiological  Safety  for  the 
Design  and  Construction  of  Apparatus 
for  Gamma  Radiography,"  (ANSI  N432) 
as  a  regulatory  checldist  when  the 
standard  was  originally  intended  to 
'  serve  as  guidance  for  good 
manufactiu-ing  practices.  The  NRC 
determined  that  its  regulations  are 
performance-based  in  this  regard. 
Section  34.20  allows  modification  of 
associated  equipment  by  a  licensee  or 
manufacturer  unless  the  replacement 
component  would  compromise  the 
design  safety  features  of  the  system. 
Finally.  §34.31  requires  routine 
inspection  and  maintenance  of 
associated  equipment.  Therefore, 
additional  rulemaking  is  not  warranted. 
ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  comments 
received,  and  NRC's  letter  to  the 
petitioner  may  be  examined  at  the  NRC 
Public  Document  Room,  Public  File 
Area  01F21, 11555  Ro<pkville  Pike, 
Rockville.  MD.  These  documents  also 
may  be  viewed  and  downloaded 
electronically  via  the  rulemaking  Web 
site. 

The  NRC  maintains  an  Agencj^vide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rin/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Docimient  Room  (PDR)  Reference  staff 
at  1-800-397^209.  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Young,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone 
(301)  415-5795.  e-mail  tfy^nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  18.  1996  (61  FR  30837),  the 
NRC  published  a  notice  of  receipt  of  a 
petition  for  rulemaking  filed  by  the 
Amersham  Corporation  (now  known  as 
AEA  Technology  QSA.  Inc.).  The 
petitioner  requested  that  the  NRC 
amend  its  regulations  in  10  CFR  34.20. 


"Performance  requirements  for 
industrial  radiography  equipment."  by 
removing  the  reference  to  "associated 
equipment"  in  §  34.20.  The  petitioner 
believes  that  associated  equipment 
should  not  be  subject  to  the  SSD  review 
process.  The  petitioner  argued  that  the 
radiation  safety  evaluation  and 
registration  under  §  32.210  apply 
specifically  to  SSDs  and  do  not  apply  to 
other  equipment.  The  petitioner 
asserted  that,  for  industrial  radiography 
equipment,  the  NRC  expanded  its 
interpretation  of  §  32.210  to  include 
associated  equipment  and  such  an 
interpretation  is  not  appropriate  without 
rulemaking.  The  petitioner  pointed  out 
that  NRC's  interpretation,  which 
requires  licensees  to  ensure  that 
associated  equipment  has  been 
registered  under  §  32.210,  has  added 
unnecessary  regulatory  burden. 
Additionally,  the  petitioner  wanted  the 
American  National  Standards  Institute 
(ANSI),  N432-1980.  "Radiological 
Safety  for  the  Design  and  Construction 
of  Apparatus  for  Gamma  Radiography." 
(ANSI  N432)  which  is  incorporated  by ; 
reference  iu  §  34.20.  to  be  used  as 
guidance  for  good  manufacturing 
practices  and  not  as  a  regulatory 
approval  checklist.  The  petitioner  also 
requested  that  §  34.28  be  amended  to 
reflect  appropriate  inspection  and 
maintenance  requirements  for  all  of  the 
radiography  equipment,  including 
"associated  equipment."  Finally,  the 
petitioner  pointed  out  that  the  ciurent 
version  of  §  34.20  only  requires  that  the 
equipment  meet  the  performance 
standards  in  ANSI  N432  and  does  not 
state  that  this  involves  regulatory 
approvals. 

Public  Comments  on  the  Petition 

The  notice  of  receipt  of  the  petition 
for  rulemaking  invited  interested 
persons  to  submit  comments.  The 
comment  period  closed  on  September 
30,  1996.  NPC  received  eight  comment 
letters  from  industry,  individuals,  and 
an  Agreement  State.  The  majority  of  the 
commenters  supported  the  petition.  The 
main  reasons  cited  by  these  commenters 
were  related  to  excessivie  costs  in 
replacing  associated  equipment  that  was 
already  fit  for  use  and  would  not  need 
to  be  replaced  for  any  other  reason.  The 
NRC's  interpretation  of  the  rule  required 
licensees  to  replace  unregistered 
equipment  with  equipment  that  had 
been  registered  imder  §  32.210  after 
prototype  testing  of  the  equipment 
demonstrated  that  the  equipment  met 
the  performance  requirements  in  ANSI 
N432,  which  is  incorporated  by 
reference  in  §  34.20. 

Since  the  comment  period  closed, 
NRC  has  explored  the  concept  of 


licensee  or  manufacturer  self- 
certification  of  associated  equipment 
with  members  of  industry  and 
counterparts  in  the  Agreement  States. 
The  NRC  completed  the  generic 
assessment  and  special  team  inspections 
published  in  NUREG-1631,  "Source 
Disconnects  Resulting  from 
Radiography  Drive  Cable  Failures"  (June 
1998).  An  NRC  contractor  used 
performance  criteria  in  §  34.20  to 
complete  tests  on  portable  industrial 
radiography  systems  described  in 
NUREG/CR-6652,  "Safety  Testing  of 
Industrial  Radiography  Devices," 
(Januar>-  2000).  An  NRC  contractor 
provided  a  risk  assessment  to  compare 
regulation  of  associated  equipment 
imder-various  regulatory  approaches. 
The  NRC  developed  a  risk-informed  and 
more  performance-based  approach  for 
self-certification  of  associated 
equipment  and  asked  the  Agreement 
States  to  evaluate  the  approach.  During 
the  time  since  the  comment  period 
closed,  NRC  monitored  the  use  of 
associated  equipment  via  various 
sources  of  information,  such  as 
inspection  reports,  event  notifications, 
and  enforcement  actions. 

Reasons  for  Denial 

Over  the  last  several  years,  NRC  has 
completed  several  analyses  that 
indicated  rulemaking  is  not  necessary  to 
achieve  the  intent  of  the  petitioner's 
request;  therefore,  NRC  is  denying  the 
petition  for  the  following  reasons. 

1.  Current  NRC  regulations  do  not 
require  associated  equipment  to  be 
registered  and  the  regulations  are 
sufficient  to  maintain  safety.  The  NRC 
determined  that  the  practice  of 
registering  associated  equipment  under 
§  32.210  was  not  only  not  required,  but 
was  also  an  unnecessary  regulatory 
burden.  Therefore,  NRC  has 
discontinued  the  practice  of  registering 
associated  equipment  and  will  align 
NRC's  implementation  by  revising  the 
appropriate  guidance  and  inspection 
procedure  and  will  issue  a  regulatory 
issue  summary  (RIS)  to  convey  these 
changes  to  the  regulated  community. 

2.  Although  §  34.20(a)(1)  states  that 
associated  equipment  must  meet  the 
performance  requirements  in  ANSI 
N432.  §  34.20(b)(3)  allows  a  licensee  to 
modify  associated  equipment,  unless 
the  design  of  any  replacement 
component  would  compromise  the 
design  safety  features  of  the  system.  The 
NRC  has  dealt  with  the  issue  of  ^ 
requiring  performance  criteria  in  10  CFR 
Part  34  for  several  decades,  as  follows. 

The  Advance  Notice  of  Proposed 
Rulemaking  published  March  27,  1978 
(43  FR  12718)  announced  the  NRC's 
intention  to  complete  rulemaking  to 
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improve  safety  by  including 
radiography  equipnjent  performance 
requirements  in  the  regulations.  ANSI 
N432  was  being  developed  at  that  time 
and  was  issued  in  1981.  In  1980,  an  ad 
hoc  Radiography  Steering  Committee 
composed  of  NRC  personnel  and  State 
officials  representing  the  Conference  of 
Radiation  Control  Program  Directors, 
Inc.,  was  formed  to  draft 
recommendations  for  improving 
radiation  safety.  The  steering  committee 
developed  recommendations  for 
radiography  equipment  design  safety 
that  were  similar  to  the  performance 
criteria  in  ANSI  N432.  Because  it 
appeared  that  all  manufacturers  of 
radiography  equipment  were  not  using 
ANSI  N432  nor  uniformly  or  completely 
implementing  the  performance  criteria, 
NRC  concluded  that  rulemaking  was 
necessary  to  ensure  that  manufactiu-ers 
would  implement  ANSI  N432  to 
improve  radiation  safety  for  workers. 
The  NRC  published  the  final  rule  on 
January  10, 1990;  55  FR  843  that 
incorporated  by  reference  ANSI  N432 
into  §  34.20.  Incorporation  by  reference 
is  the  formal  process  that  allows  the 
NRC  to  refer  to  industry  standards  that 
are  already  published  elsewhere  and 
that  need  to  be  available  to  afford 
fairness  and  imiformity  in  the 
administrative  process.  Incorporation  by 
reference  substantially  reduced  the 
volume  of  material  to  be  published  in 
the  rule.  As  referenced  in  §  34.20,  ANSI 
N432  has  the  force  of  law  and  is  treated 
as  if  it  were  published  in  full  in  the 
Federal  Register. 

To  maintain  safety,  a  licensee  must 
ensure  that  prototype  testing  of  all    • 
associated  equipment  (including 
customized  associated  equipment) 
meets  the  performance  requirements  of 
ANSI  N432.  This  requirement  prevents 
substandard  associated  equipment  from 
being  developed  by  a  licensee. 
Alternatively,  under  §  34.20(a)(2),  a 
licensee  may  submit  an  engineering 
analysis  to  NRC  for  review  without 
repeating  a  prototype  test  for  similar 
associated  equipment.  This 
performance-based  approach  is  a  key 
factor  for  denying  the  petitioner's 
request  regarding  the  implementation  of 
ANSI  N432. 

3.  At  the  time  of  the  petitioner's 
request  to  amend  §  34.28  in  1996,  NRC 
had  already  proposed  rulemaking  for 
routine  inspection  and  maintenance  of 
associated  equipment.  NRC  published 
the  overall  revision  of  10  CFR  part  34 
(May  28,  1997;  62  FR  28948)  to 
incorporate  §  34.31,  "Inspection  and 
maintenance  of  radiographic  exposure 
devices,  transport  and  storage 
containers,  associated  equipment, 
source  changers,  and  survey 


instruments,"  that  contains 
performance-based  requirements  to 
ensiue  that  associated  equipment  will 
function  as  designed.  Currently,  §  34.31 
requires  the  licensee  to  perform  visual 
and  operability  checks  on  associated 
equipment  before  use  on  each  day  that 
the  equipment  is  to  be  used  to  ensure 
that  the  equipment  is  in  good  working 
condition.  If  equipment  problems  are 
found,  the  equipment  must  be  removed 
from  service  until  repaired.  Section 
34.31  also  requires  the  licensee  to  have 
written  procedures  for  inspection  and 
routine  maintenance  of  associated 
equipment  at  intervals  not  to  exceed 
three  months,  or  before  the  first  use 
thereafter  to  ensure  the  proper 
functioning  of  components  important  to 
safety.  If  equipment  problems  are  found, 
the  equipment  must  be  removed  from 
service  until  repaired.  Replacement 
components  must  meet  design 
specifications. 

NRC  obtained  risk  information  for  the 
regulation  of  associated  equipment 
under  §  34.20  and  applied  the  screening 
considerations  in  SECY-00-0213, 
"Risk-Informed  Regulation 
Implementation  Plan"  (October  2000), 
to  determine  that  the  petitioner's 
request  was  amenable  to  a  risk-informed 
approach.  An  NRC  contractor  provided 
risk  information  that  concluded  as  long 
as  associated  equipment  is 
manufactm^d  to  meet  the  performance 
requirements  of  a  national  standard  (i.e., 
ANSI  N432),  the  regulation  is  sufficient 
to  maintain  safety  as  written. 

NRC  discontinued  the  practice  of 
registering  associated  equipment  under 
§  32.210  to  reduce,  what  NRC 
determined  to  be,  unnecessary 
regulatory  burden.  The  NRC  will  revise 
the  appropriate  guidance  and  inspection 
procedure  and  will  issue  a  RIS  to 
replace  the  existing  information  notice 
to  align  NRC's  implementation  of 
§  34.20(a)(1)  as  follows: 

1 .  As  a  matter  of  convenience  for 
manufacturers  and  their  customers,  a 
manufactiirer  may  register  associated 
equipment  under  the  §  32.210  process, 
hut  is  not  required  to  do  so.  For 
example,  if  a  manufacturer's  application 
to  register  a  device  also  designates  the 
model  numbers  for  associated 
equipment  to  be  used  with  the  device, 
then  NRC  will  also  indicate  the  model 
niunbers  for  the  associated  equipment 
in  the  registration  certificate  for  the 
device  so  that  the  customer  understands 
which  model  of  associated  equipment  is 
compatible  with  the  device.  For  the 
radiation  safety  evaluation  of  a  sealed 
source  and  device  combination  under 
§  32.210(c),  all  the  components  of  an 
industrial  radiography  system  must  be 
evaluated  together  to  ensure  that  there 


is  no  interference  with  the  sealed  source 
or  the  device  or  degradation  of  safety  for 
the  system  over  the  expected  life  cycle 
of  the  system.  A  manufacturer  may 
register  an  entire  system  comprised  of 
compatible  components  (including 
associated  equipment)  or  various  sealed  - 
source  and  device  combinations 
(excluding  associated  equipment).  The 
NRC  does  not  intend  to  revise  current 
registrations  for  industrial  radiographic 
equipment  to  remove  references  to 
associated  equipment. 

2.  NRC  will  revise  NUREG-1556, 
Volume  2,  "Consolidated  Guidance 
about  Materials  Licensees— Program- 
Specific  Guidance  about  Industrial 
Radiography  Licenses, "  (Final  Report, 
August  1998)  to  remove  statements  that 
indicate  that  associated  equipment  must 
be  specifically  approved  or  registered  by 
NRC  or  an  Agreement  State.  Instead,  the 
guidance  will  state  that  manufacturers 
or  distributors  of  industrial  radiography 
equipment  may  voluntarily  include 
items  of  associated  equipment  that  are 
compatible  with  their  sealed  sources 
and  devices  when  they  are  registered. 
Appendix  F  contains  Information  Notice 
96-20,  "Demonstration  of  Associated 
Equipment  Compliance  with  10  CFR 
34.20,  "  (IN-96-20)  that  will  be  replaced 
by  a  RIS. 

3.  NRC  will  revise  Inspection 
Procedure  87121,  "hidustrial 
Radiography  Programs"  (December  31. 
2002).  Ciurently,  the  procedure 
appropriately  directs  an  inspector  to 
exeunine  available  associated 
equipment,  interview  the  workers  about 
inspection  and  maintenance  procedures 
and  awareness  that  associated 
equipment  needs  to  comply  with 
§  34.20,  and  observe  work  in  progress 
that  involves  use  of  associated 
equipment.  An  additional  statement  is 
needed  to  prompt  an  inspector  to 
consider  the  licensee's  equipment 
modification  process  to  confirm  that  the 
design  safety  features  of  the  system  were 
not  compromised  by  a  replacement 
component  of  associated  equipment  that 
was  modified  by  the  licensee  (i.e.,  either 
the  licensee  or  manufacturer  completed 
prototype  testing  that  demonstrated  the 
component  met  the  performance  criteria 
in  ANSI  N432  or  NRC  or  an  Agreement 
State  has  reviewed  an  engineering 
analysis  of  the  modification). 

4.  NRC  will  issue  a  RIS  to  replace  IN- 
96-20  and  emphasize  a  more 
performance-based  approach  to  make  it 
clear  that: 

•  Manufacturers  of  industrial 
radiography  equipment  may,  but  are  not 
required  to,  designate  compatible 
components  (including  associated 
equipment)  for  use  vdth  their  sealed 
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sources  and  devices  that  are  registered 
under  the  §  32.210  process; 

•  Under  §  34.20(b)(3),  a  licensee  is 
allowed  to  modify  associated  equipment 
unless  the  design  of  any  replacement 
component  would  compromise  the 
design  safety  features  of  the  system; 

•  A  licensee's  modification  process 
must  account  for  prototype  testing  or 
engineering  analysis  of  a  replacement 
component  against  the  performance 
criteria  required  in  §  34.20  for  anv 
component  that  was  modified  for  use  in 
licensed  activities; 

•  To  comply  with  §  34.20,  a  licensee 
should  demonstrate  that  modifications 
to  associated  equipment:  (1)  Will  not 
create  material  incompatibility  that  may 
degrade  a  source  or  device  over  their 
expected  useful  life  times:  (2)  will  not 
diminish  the  performance  of  associated 
equipment  in  expected  use 
environments  over  the  expected  life 
time  of  the  associated  equipment:  (3) 
will  not  allow  a  source  to  inadvertently 
exit  the  system:  and  (4)  will  not 
compromise  expected  safe  use  of  the 
system:  and 

•  Enforcement  action  would  be 
considered  for  a  licensee  who  completes 
modification  of  associated  equipment 
that  compromises  the  design  safety 
features  of  the  system.  The  NRC 
Enforcement  Policy  (NUREG-1600) 
includes  an  example  invplving 
possession  or  use  of  unauthorized 
equipment  which  degrades  safety  in  the 
conduct  of  licensee  activities. 

The  NRC  has  determined  that 
alignment  of  the  NRC  implementation  to 
the  existing  NRC  requirements 
maintains  the  same  level  of 
compatibility  between  the  Agreement 
State  regulations  and  the  existing  NRC 
requirements.  Also,  use  of  revised  NRC 
guidance  rather  than  rulemaking  to 
achieve  the  petitioner's  intent  provides 
Agreement  States  the  flexibility  to  fevise 
their  policy  and  guidance  to  meet 
unique  situations  and  local  conditions. 

In  conclusion,  no  new  information 
has  been  provided  By  the  petitioner  that 
calls  into  question  the  requirements. 
Existing  NRC  regulations  provide  the 
basis  for  reasonable  assurance  that  the 
common  defense  and  secmity  and 
public  health  and  safety  are  adequately 
protected:  therefore,  rulemaking  does 
not  appear  to  be  warranted. 

For  the  rea.sons  cited  in  this  document,  the 
NRC  denies  this  petition. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 

Annette  Vietti-Cook,  . 

Secretary  of  the  Commission. 

[FR  Doc.  03-17846  Filed  7-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-26-AD] 

RIN2120-AA64 

Airworthiness  Directives;  GROB- 
WERKE  Modei  G120A  Airpianes 

AGENCY:  Federal  Aviation 

Administration,  OOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  GROB- 
WERKE  (GROB)  Model  G120A 
airplanes.  This  proposed  AD  would 
require  you  to  modify  the  flight  control 
system  operating  levers.  This  proposed 
AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAl)  issued  by  the  airworthiness 
authority  for  Germany.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  failure  of  a  ball 
bearing  in  flight  control  system 
operating  levers.  Such  failure  could  lead 
to  reduced  control  or  loss  of  control  of 
the  airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  August  18,  2003. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-26-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-CE-7-Docket@faa.gov.  Comments  sent 
electronically  must  contain  "Docket  No. 
2003-CE-26-AD"  in  the  subject  line.  If 
you  send  comments  electronically  as 
attached  electronic  files,  the  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  GROB 
Luft-und  Raumfahrt,  Lettenbachstrasse 
9,  D-86874  Tussenhausen-Mattsies, 
Germany;  telephone:  Oil  49  8268 
998139;  facsimile:  Oil  49  8268  998200; 
email:  productssupport@grob- 
aerospace.de.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 


telephone:  (816)  329-4146;  facsimile: 
(816)  329-4090. 

SUPPLEMENTARY  INFORMATIOf^ 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall'regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2003-CE-26- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  airworthiness  authority  for 
Germany,  recently  notified  FAA  that  an 
unsafe  condition  may  exist  on  all  GROB 
Model  G120A  airplanes.  The  LBA 
reports  that  a  damaged  ball  bearing  in  a 
flight  control  system  operating  lever  was 
found.  The  damage  was  found  during 
regular  maintenance.  The  damage  is 
believed  to  be  caused  by  incorrect 
installation. 
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What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

If  not  corrected,  this  condition  could 
cause  failure  of  a  ball  bearing  in  affected 
flight  control  system  operating  levers. 
Such  failure  could  result  in  reduced 
control  or  loss  of  control  of  the  airplane. 

Is  There  Senice  Infonnation  That 
Applies  to  This  Subject? 

GROB  has  issued  Service  Letter  No. 
SL1121-009,  dated  May  23,  2003; 
Service  Bulletin  No.  MSB1121-033, 
dated  May  8,  2003;  and  Service  Bulletin 
No.  MSB1121-034,  dated  May  19,  2003. 

What  Are  the  Provisions  of  This  Service 
Information? 

GROB  Service  Bulletin  No.  MSB1121- 
033,  dated  May  8,  2003,  includes 
procedures  for  inspecting  all  flight 
control  system  operating  levers  for 
damaged  ball  bearings  and  replacing 
any  lever  that  has  a  damaged  ball 
bearing. 

GROB  Service  Bulletin  No.  MSB- 
1121-034,  dated  May  19,  2003,  includes 
procedures  for  modifying  the  flight 
control  system  operating  levers. 

GROB  Service  Letter  No.  SL1121-009, 
dated  May  23,  2003,  includes 
procedures  for  modifying  elevator  rod  1. 

What  Action  Did  the  LBA  Take? 

The  LBA  classified  these  service 
bulletins  as  mandatory  and  issued 
German  AD  Number  2003-164/2,  dated 


May  22,  2003,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Germany. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

This  airplane  model  is  manufactiued 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  GROB  Model  G120A 
airplanes  of  the  same  type  design  that 
are  on  the  U.S.  registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 


—AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service 
information. 

How  Does  the  Revision  to  14  CFR  Part 
39  Affect  This  Proposed  AD? 

On  July  10,  2002,  FAA  published  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002).  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  special 
flight  permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  6  airplanes.in  the  U.S.  registry. 

What  Would  be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  these  proposed 
modifications: 


Latx>r  cost 


10  workhours  x  $60  per  hour  =  $600 


Parts  cost 


No  cost  for  parts 


Total  cost  per 
airplane 


$600 


Total  cost  on  U.S. 
operators 


6  X  $600  =  $3,600 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
betweep  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tihat  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
xmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthoRty:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Grob-Werke:  Docket  No.  2003-CE-26-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  G120A  airplanes,  all 
serial  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  a  ball  bearing  in  flight 
control  system  operating  levers.  Such  failure 
could  lead  to  reduced  control  or  loss  of 
control  of  the  airplane. 
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(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

(1)  Inspect  the  flight  control  system  operating 
levers  for  damaged  ball  bearings  and  replace 
any  lever  with  a  damaged  ball  bearing. 

Inspect  within  the  next  50  hours  time-in-serv- 
ice (TIS)  after  the  effective  date  of  this  AD 
Replace  prior  to  further  flight  after  the  in- 
spection. 

In  accordance  wrth  GROB  Service  Bulletin 
No.  MSB1 121-033.  dated  May  8,  2003. 

(2)  Accomplish  the  modifications  to:  

Within  the  next  50  hours  TIS  after  the  effec- 
tive date  of  this  AD. 

In  accordance  with  GROB  Service  Letter  ?^. 
SL1 121-009,  dated  May  23,  2003,  and 
GROB  Service  Bulletin  No.  MSB1 121-034, 
dated  May  19,  2003. 

(a)  elevator  rod  1,  part  number  (P/N)  120A- 
4400.08  or  part  number  120A-4217  (which 
supersedes  P/N  120A-4400.08);  and 

(b)  the  flight  control  system  operating  levers 

(3)  Only  install  flight  control  system  operating 

As  of  the  effective  date  of  this  AD 

levers  that  have  been  modified  in  accordance 
with  paragraph  (d)(2)(a)  and  (d)(2)(b)  of  this 
AD. 

» 

(e)  Can  1  comply  with  this  AD  in  any  other 
way?  To  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
follow  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Manager,  Standards 
Office, 5mall  Airplane  Directorate.  For 
information  on  any  already  approved 
alternative  methods  of  compliance,  contact 
Ktirl  Schletzbaum,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4146;  facsimile:  (816) 
329-4090. 

(f)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
GROB  Luft-und  Raumfahrt,  Lettenbachstrasse 
9,  I>-86874  Tussenhausen-Mattsies, 
Germany;  telephone:  Oil  49  8268  998139; 
facsimile:  Oil  49  8268  998200;  email: 
productssupport@grob-aerospace.de.  You 
may  view  these  documents  at  FAA.  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust.  Room  506.  Kansas  City,  Missouri 
64106. 

Note:  The  subject  of  this  AD  is  addressed 
in  German  AD  2003-164/2,  dated  May  22, 
2003. 

.  Issued  in  Kansas  City,  Missouri,  on  July  9, 
2003. 

Dorenda  D.  Baker, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
■  (FR  Doc.  03-17818  Filed  7-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-319-AD] 

RiN2120-AA64 

Airworthiness  Directives;  Dornier 
Model  328-300  Series  Airplanes 
Equipped  With  Certain  Pratt  &  Whitney 
PW306B  Engine  Nacelles 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Dornier 
Model  328-300  series  airplanes,  that 
would  have  required  performing  a  check 
of  the  airplane  maintenance  records; 
inspecting  the  engine  nacelle  anti-ice 
tube  for  leaks,  if  necessary;  and 
modifying  the  joint,  if  necessary.  This 
new  action  revises  the  proposed  rule  by 
removing  the  requirement  to  perform  a 
records  check,  which  was  intended  to 
allow  operators  to  determine  whether 
the  inspection  would  be  required.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  an 
uncommanded  engine  shutdown  in  a 
critical  phase  of  flight  due  to  leakage  of 
air  from  a  loose  clamp  on  the  anti-ice 
tubing  joint.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
August  11.2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 


319-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-ajim- 
nprincomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2D01-NM-319-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
FAIRCHILD  Dornier  GmbH.  P.O.  Box 
11Q3,  D-82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson.  Aerospace  Engineer, 
International  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149, 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commiuiications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
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in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
,  submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  - 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-319-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-319-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Domier  Model  328-300  series  airplanes, 
was  published  as  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  on  March  12,  2003  (68  FR 
11762).  That  NPRM  (the  "original 
NPRM")  would  have  required 
performing  a  check  of  the  airplane 
maintenance  records;  inspecting  the 
engine  nacelle  anti-ice  tube  for  leaks,  if 
the  records  check  indicated  that  an 
engine  change  had  been  accomplished 
or  maintenance  work  had  been  carried 
out  on  the  nacelle  anti-ice  system;  and 
modifying  the  joint,  if  necessary.  The 
original  NPRM  was  prompted  by  a 
report  of  an  in-flight  engine  shutdown 
during  an  airplane  rollback  due  to  a  P3 
air  leak  from  a  loose  clamp  on  the  anti- 
ice  tubing  joint.  Such  leakage  of  air,  if 
not  corrected,  could  result  in  an 


uncommanded  engine  shutdown  in  a 
critical  phase  of  flight. 

Actions  Since  Issuance  of  Original 
NPRM 

Since  the  issuance  of  the  original 
NPRM,  the  FAA  has  determined  that  the 
proposed  records  check  may  be 
inadequate  to  identify  airplanes  subject 
to  the  identified  unsafe  condition. 
While  it  may  be  possible  to  determine 
some  of  the  maintenance  history  from 
the  maintenance  records,  a  records 
check  cannot  definitively  determine  that 
certain  maintenance  work  has  not  been 
carried  out  on  a  particulai  airplane. 
Therefore,  the  FAA  has  determined  that 
paragraph  (a)  of  the  original  NPRM  must 
be  revised  to  remove  the  proposed 
records  check  to  determine  whether 
certain  maintenance  had  been  done.  In 
this  supplemental  NPRM,  paragraph  (a) 
has  been  removed,  paragraph  (b)  has 
been  revised  accordingly,  and 
subsequent  paragraphs  have  been 
reidentified. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Changes  to  14  CFR  Part  39/Efiect  on 
This  Supplemental  NPRM 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  Tliis  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  In 
this  supplemental  NPRM,  the  office 
authorized  to  approve  AMOCs  is 
identified  in  paragraph  (c),  and  Note  1 
and  paragraph  (e)  of  the  original  NPRM 
have  been  removed. 

Cost  Impact 

The  FAA  estimates  that  48  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  do  the  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hoiu'. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $2,880,  or  $60  per 
airplane. 

The  cost  impact  figixre  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted.  The  cost 
impact  figiues  discussed  in  AD 


rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
xmder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS    -. 
DIRECTIVES    . 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Fairchild  Domier  GMBH  (Formerly  Domier 
Luftfahrt  GmbH):  Docket  2001-NM- 
3 19- AD. 

Applicability:  Model  328-300  series 
airplanes  equipped  with  Pratt  &  Whitney 
PW306B  engine  nacelles,  from  engine  nacelle 
serial  number  DROOOl  up  to  and  including 
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serial  number  DR0051,  certificated  in  any 
category'. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  engine 
shutdown  in  a  critical  phase  of  flight  due  to 
leakage  of  air  from  a  loose  clamp  on  the  anti- 
ice  tubing  joint,  accomplish  the  following: 

Inspection 

(a)  Within  45  days  after  the  effective  date 
of  this  AD,  perform  a  detailed  inspection  of 
the  anti-ice  tubing  in  the  engine  nacelle  at 
the  joint  between  the  anti-ice  tubing  adapter 
and  duct,  and  also  between  the  joint  of  the 
anti-ice  shutoff  valve  and  the  same  duct,  to 
detect  any  air  leakage  at  the  joints,  as 
specified  in  the  Accomplishment 
Instructions  of  Dornier  Service  Bulletin  SB- 
328J-71-107.  Revision  1,  dated  July  4,  2001. 
If  no  leakage  is  detected,  no  further  action  is 
required  by  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification 

(b)  If  air  leakage  is  found  during  the 
detailed  inspection  required  by  paragraph  (a) 
of  this  AD,  before  further  flight,  modify  the 
joint  by  doing  the  applicable  actions 
specified  in  the  Accomplishment 
Instructions  of  Dornier  Service  Bulletin  SB- 
328J-71-107,  Revision  1,  dated  July  4,  2001. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager.  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2001-296, 
dated  October  18,  2001. 

Issued  in  Renton,  Washington,  on  July  9, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
(FR  Doc.  03-17817  Filed  7-14-03;  8:45  am) 
BaiMG  COOe  4910-1>-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGO13-O3-018] 
RIN  1625-AAOO 

Security  and  Safety  Zone;  Protection 
of  Large  Passenger  Vessels,  Puget 
Sound,  WA 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  regulations  for  the  security  and 
safety  of  large  passenger  vessels  in  the 
navigable  waters  of  Puget  Sound  and 
adjacent  waters,  Washington.  This 
proposed  security  and  saJFety  zone, 
when  enforced  by  the  Captain  of  the 
Port  Puget  Sound,  would  provide  for  the 
regulation  of  vessel  traffic  in  the  vicinity 
of  large  passenger  vessels  in  the 
navigable  waters  of  the  United  States. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  14,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer,  Marine  Safety  Office  Puget 
Sound,  1519  Alaskan  Way  South, 
Seattle,  Washington  98134.  Marine 
Safety  Office  Puget  Sound  maintains  the 
public  docket  [CGDl 3-03-01 8]  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Puget  Sound 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT  J. 
Morgan,  c/o  Captain  of  the  Port  Puget 
Sound,  1519  Alaskan  Way  South, 
Seattle,  WA  98134,  (206)  217-6232.  For 
specific  information  concerning 
enforcement  of  this  rule,  call  Marine 
Safety  Office  Puget  Soimd  at  (206)  217- 
6200  or  (800) 688-6664. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiorage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  (CGDl 3-03-01 8), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 


format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Puget  Soimd  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
annoimced  by  a  separate  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Hostile  entities  continue  to  operate' 
with  the  intent  to  harm  U.S.  National 
Security.  The  President  has  continued 
the  national  emergencies  he  declared 
following  the  September  11,  2001 
terrorist  attacks  (67  FR  58317,  Sept.  13,- 
2002)  (continuing  national  emergency 
with  respect  to  terrorist  attacks)),  and 
(67  FR  59447,  Sept.  20,  2002) 
(continuing  national  emergency  with 
respect  to  persons  who  commit,  threaten 
to  commit  or  support  terrorism).  The 
President  also  has  found  pursuant  to 
law,  including  the  Act  of  June  15, 1917, 
as  amended  August  9, 1950,  by  the 
Magnuson  Act  (50  U.S.C.  191  et  seq.). 
that  the  security  of  the  United  States  is 
and  continues  to  be  endangered 
following  the  attacks  (E.O.  13,273,  67  FR 
56215,  Sept.  3,  2002)  (security 
endangered  by  disturbances  in 
international  relations  of  U.S.  and  such 
disturbances  continue  to  endanger  such 
relations). 

The  ongoing  hostilities  in  Afghanistan 
and  Iraq  have  made  it  prudent  for  U.S. 
ports  and  waterways  to  be  on  a  higher 
state  of  alert  because  the  al  Qaeda 
organization  and  other  similar 
organizations  have  declared  as  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide.  On  February 
8,  2003,  the  Captain  of  the  Port  Puget 
Soimd  issued  a  temporary  final  rule 
(TFR)  (68  FR  15375,  March  31,  2003; 
CGD13-03-003,  33  CFR  165.T13-002) 
establishing  a  large  passenger  vessel 
security  and  safety  zone,  which  expires 
on  August  8,  2003.  The  Coast  Guard, 
through  this  action,  intends  to  continue 
to  assist  large  passenger  vessels  by 
establishing  a  permanent  security  and 
safety  zone  that  when  enforced  by  the 
Captain  of  the  Port  would  exclude 
persons  and  vessels  from  the  immediate 
vicinity  of  all  large  passenger  vessels. 
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Entry  into  this  zone  will  be  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designee.  The  Captain  of  the 
Port  may  be  assisted  by  other  federal, 
state,  or  local  agencies. 

Disausion  of  Proposed  Rule 

This  proposed  rule,  for  security  and 
safety  concerns,  would  control  vessel 
movement  in  a  regulated  area 
surrounding  large  passenger  vessels.  As 
a  result  of  the  request  for  comments  in 
our  TFR  creating  §  165.T1 3-002  .  the 
Coast  Guard  received  several  comments 
regarding  the  scope  and  impact  of  the 
TFR.  We  have  considered  these 
conunents  in  drafting  this  proposed 
rule.  The  following  is  a  summary  of  the 
comments  the  Coast  Guard  received. 
One  letter  voiced  concerns  that  the 
seciu-ity  and  safety  zone  established  in 
the  TFR  denied  the  use  of  the 
conunercial  and  recreational  facilities  at 
Bell  Harbor  Marina,  Shilshole  Bay 
Marina,  Fisherman's  Terminal  and  the 
Maritime  Industrial  Center  when  the 
security  and  safety  zone  was  enforced. 
In  both  the  TFR  and  this  proposed  rule, 
the  Coast  Guard  is  attempting  to  balance 
adequate  security  aroimd  large 
passenger  vessels  against  the  impacts 
these  security  and  safety  zones  have  on 
waterway  users.  In  response  to  this 
comment,  the  Coast  Guard  has  made 
two  changes  to  this  propose  rule.  First, 
the  definition  of  Large  Passenger  Vessel 
in  paragraph  (b)(2)  of  tiiis  proposed  rule 
was  modified  and  now  excludes  small 
passenger  vessels  (vessels  inspected  and 
certificated  imder  46  CFR  Subchapter 
T).  In  other  words,  the  number  of 
vessels  with  security  and  safety  zones 
around  them  will  decrease.  Second, 
when  a  large  passenger  vessel  is 
moored,  the  exclusionary  zone  in  this 
proposed  rule  will  shrink  from  100 
yards  to  25  yards. 

The  Coast  Guard  received  one 
comment  regarding  the  "rules  of  the 
road."  The  commenter  stated  that  they 
believed  that  the  TFR  deviated  from 
specific  navigation  rules,  which  apply 
to  the  "stand-on"  vessel.  The  Coast 
Guard  disagrees.  Like  the  TFR,  this 
proposed  rule  specifically  states  that  the 
Navigation  Rules  shall  apply  at  all  times 
vdthin  a  large  passenger  vessel  security 
and  safety  zone.  The  duties  of  a  stand- 
on  vessel  are  in  part  to  keep  her  course 
and  speed.  Both  the  TFR  and  this 
proposed  rule  require  vessels  operating 
within  the  large  passenger  security  and 
safety  zone  to  operate  at  the  minimum 
speed  necessary  to  maintain  a  safe 
coiuse.  Hence,  if  a  vessel  is  within  the 
large  passenger  security  and  safety  zone 
and  is  a  stand-on  vessel,  the 
requirements  of  the  navigation  rules  and 
this  proposed  rule  are  the  same — to 


maintain  course  and  speed  xmless  action 
to  avoid  a  collision  is  necessary. 
We  also  received  comments  in 
reference  to  the  non-compliance  or 
inability  for  some  vessels  without  VHF 
radios  to  communicate  as  required  with 
the  large  passenger  vessel  master  and/or 
official  patrol.  The  commenters  also 
noted  that  required  communication 
with  large  passenger  vessels  entering 
and  exiting  marinas  rarely  occurrBd  and 
caused  a  distraction  for  the  large 
passenger  vessels  during  critical 
evolutions.  Commenters  also  stated  the 
required  radio  conununications  were 
unnecessary  and  woidd  clutter  an 
important  working  channel.  A  vessel  is 
only  required  to  contact  the  large 
passenger  vessel  master  if  it  desires  to 
operate  within  100  yards  of  a  large 
passenger  vessel  that  is  underway  or  at 
anchor.  Vessels  desiring  to  operate 
within  100  yards  of  a  large  passenger 
vessel  that  is  underway  or  at  anchor 
should  first  contact  the  on-scene  official 
patrol.  Once  moored  the  exclusionary 
zone  aroimd  large  passenger  vessels  will 
shrink  from  100  yards  to  25  yards. 

Many  comments  discuss  the  need  for 
greater  public  education  and  awareness 
efforts.  The  Coast  Guard  intends  to 
continue  its  practice  of  notifying  the 
public  by  a  variety  of  means,  including 
Broadcast  Notice  to  Mariners,  Local 
Notice  to  Mariners,  posting  on  Marine 
Safety  Office  Puget  Sound's  Web  site, 
press  releases,  and  a  telephone  line 
manned  24  hours  a  day  to  answer 
questions. 

This  proposed  rule  v/ould  be  enforced 
from  time  to  time  by  the  Captain  of  the 
Port  Puget  Sound  for  such  time  as  he 
deems  necessary  to  prevent  damage  or 
injury  to  any  vessel  or  waterfront 
facihty,  to  safeguard  ports,  harbors, 
territories,  or  waters  of  the  United  States 
or  to  secure  the  observance  of  the  rights 
and  obligations  of  the  United  States. 
The  Captain  of  the  Port  Puget  Soimd 
will  cause  notice  of  the  activation  of  this 
seciuity  and  safety  zone  to  be  made  by 
all  appropriate  means  to  effect  the 
widest  publicity  among  the  affected 
segments  of  the  public,  including 
Marine  Safety  Office  Puget  Sound's 
Internet  web  page  located  at  http:// 
www.uscg.mil/dl3/units/msopuget.  In 
addition.  Marine  Safety  Office  Puget 
Sound  maintains  a  telephone  line  that  is 
manned  24  hours  a  day,  7  days  a  week. 
The  public  can  contact  Marine  Safety 
Office  Puget  Sound  at  (206)  217-6200  or 
(800)  688-6664  to  obtain  information 
concerning  enforcement  of  this  rule.  For 
the  purpose  of  this  regulation,  a  large 
passenger  vessel  means  (i)  any  cruise 
ship  over  100  feet  in  length  carrying 
passengers  for  hire,  and  (ii)  any  auto 
ferries  and  passenger  ferries  over  100 


feet  in  length  carrying  passengers  for 
hire  such  as  the  Washington  State 
Ferries,  M/V  COHO  and  Alaskan  Marine 
Highway  Ferries.  Large  Passenger  Vessel 
does  not  include  vessels  inspected  and 
certificated  under  46  CFR  Subchapter  T 
such  as  exclusion  vessels.  sigJit  seeing 
vessels,  dinner  cruise  vessels,  and 
whale  watching  vessels. 

All  vessels  within  500  yards  of  a  large 
passenger  vessel  shall  operate  at  the 
minimum  speed  necessary  to  maintain  a 
safe  course,  and  shall  proceed  as 
directed  by  the  official  pati-ol.  No  vessel, 
except  a  public  vessel  as  defined  in 
paragraph  (b)(7),  is  allowed  within  100 
yards  of  a  large  passenger  vessel  that  is 
underway  or  at  anchor,  imless 
authorized  by  the  official  patrol  or  large 
passenger  vessel  master.  No  vessel  or 
person  is  allowed  within  25  yards  of  a 
large  passenger  vessel  that  is  moored. 
Vessels  requesting  to  pass  within  100 
yards  of  a  large  passenger  vessel  that  is 
underway  or  at  anchor  must  contact  the 
official  patrol  on  VHF-FM  channel  16 
or  13.  The  on-scene  official  patrol  or 
large  passenger  vessel  master  may 
permit  vessels  that  can  only  operate 
safely  in  a  navigable  channel  to  pass 
within  100  yards  of  a  large  passenger 
vessel  that  is  imderway  or  at  anchor  in 
order  to  ensure  a  safe  passage  in 
accordance  with  the  Navigation  Rules. 
In  addition,  measiues  or  directions 
issued  by  Vessel  Traffic  Service  Puget 
Sound  piu-suant  to  33  CFR  Part  161 
shall  take  precedence  over  the 
regulations  in  this  proposed  rule. 
Similarly,  vessels  at  anchor  may  be 
permitted  to  remain  at  anchor  within 
100  yards  of  passing  large  passenger 
vessel.  Pubhc  vessels  for  the  purpose  of 
this  Rule  are  vessels  ovraed.  chartered, 
or  operated  by  the  United  States,  or  by 
a  State  or  political  subdivision  thereof. 


Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not     ' 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  imp>act  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  uimecessary. 

Although  this  proposed  rule  would 
restrict  access  to  the  regulated  area,  the 
effect  of  this  proposed  rule  will  not  be 
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significant  because:  (i)  Individual  large 
passenger  vessel  security  and  safety 
zones  are  liinited  in  size;  (ii)  the  official 
on-scene  patrol  or  large  passenger  vessel 
master  may  authorize  access  to  the  large 
passenger  vessel  seciarity  and  safety 
zone;  (iii)  the  large  passenger  vessel 
security  and  safety  zone  for  any  given 
transiting  large  passenger  vessel  will 
effect  a  given  geographical  location  for 
a  limited  time;  (iv)  the  Coast  Guard  will 
make  notifications  via  maritime 
advisories  so  mariners  can  adjust  their 
plans  accordingly;  (v)  the  reduction  in 
the  niunber  and  types  of  vessels  covered 
by  this  proposed  rule  as  a  result  of 
comments  received  in  response  to  the 
Large  Passenger  Vessel  Security  Zone 
TFR;  and  (vi)  the  size  of  the 
exclusionary  zone  was  reduced  from 
100  yards  to  25  yards  for  large  passenger 
vessels  that  are  moored. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  operate 
near  or  anchor  in  the  vicinity  of  large 
passenger  vessels  in  the  navigable 
waters  of  the  United  States. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  (i)  Individual 
large  passenger  vessel  security  and 
safety  zones  are  limited  in  size;  (ii)  the 
official  on-scene  patrol  or  large 
passenger  vessel  master  may  authorize 
access  to  the  large  passenger  vessel 
security  and  safety  zone;  (iii)  the  large 
passenger  vessel  security  and  safety 
zone  for  any  given  transiting  large 
passenger  vessel  will  effect  a  given 
geographical  location  for  a  limited  time; 
and  (iv)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

If  you  uiink  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 


and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
AODRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  one  of  the 
points  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 


Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

CivU  Justice  Refonn 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

The  Coast  Guard  recognizes  the  rights 
of  Native  American  Tribes  under  the 
Stevens  Treaties.  Moreover,  the  Coast 
Guard  is  committed  to  working  with 
Tribal  Governments  to  implement  local 
policies  to  mitigate  tribal  concerns. 
Given  the  flexibility  of  this  proposed 
rule  to  accommodate  the  special  needs 
of  mariners  in  the  vicinity  of  large 
passenger  vessels  and  the  Coast  Guard's 
commitment  to  working  with  the  Tribes, 
we  have  determined  that  passenger 
vessel  security  and  fishing  rights 
protection  need  not  be  incompatible  and 
therefore  have  determined  that  this 
proposed  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
Nevertheless,  Indian  Tribes  that  have 
questions  concerning  the  provisions  of 
this  proposed  rule  or  options  for 
compliance  are  encouraged  to  contact 
the  point  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
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energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  sigiuficant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
undCT  Executive  Order  13211. 


Environment 

The  Coast  Guard's  preliminary  review 
indicates  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation  under 
figure  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1D. 
The  environmental  analysis  and 
Categorical  Exclusion  Determination 
will  be  prepared  and  be  available  in  the 
docket  for  inspection  and  copying 
■  where  indicated  under  ADDRESSES.  All 
standard  environmental  measiu^s 
remain  in  effect. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements.  Security  measiu-es, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6.  and  160.5;  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.1317  to  read  as  follows: 

§  165. 1317    Security  and  Safety  Zone; 
Large  Passenger  Vessel  Protection,  Puget 
Sound  and  adjacent  waters,  Washington 
.  (a)  Notice  of  enforcement  or 
suspension  of  enforcement.  The  large 
passenger  vessel  security  and  safety 
zone  established  by  this  section  will  be 
enforced  only  upon  notice  by  the 
Captain  of  the  Port  Puget  Sound. 
Captain  of  the  Port  Puget  Sound  will 
cause  notice  of  the  enforcement  of  the 
large  passenger  vessel  security  and 
safety  zone  to  be  made  by  all 
appropriate  means  to  effect  the  widest 
publicity  among  the  affected  segments 
of  the  public  including  publication  in 
the  Federal  Register  as  practicable,  in 
accordance  with  33  CFR  165.7(a).  Such 
means  of  notification  may  also  include 
but  are  not  limited  to,  Broadcast  Notice 
to  Mariners  or  Local  Notice  to  Mariners. 


The  Captain  of  the  Port  Puget  Sound 
will  issue  a  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners 
notifying  the  public  when  enforcement 
of  the  large  passenger  vessel  security 
and  safety  zone  is  suspended. 

(b)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
United  States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  United  States. 

(2)  Large  Passenger  Vessel  means  any 
cruise  ship  over  100  feet  in  length 
carrying  passengers  for  hire,  and  any 
auto  ferries  and  passenger  ferries  over 
100  feet  in  length  carrying  passengers 
for  hire  such  as  the  Washhagton  State 
Ferries.  M/V  COHO  and  Alaskan  Marine 
Highway  Ferries.  Large  Passenger  Vessel 
does  not  include  vessels  inspected  and 
certificated  under  46  CFR  chapter  I, 
subchapter  T  such  as  exciirsion  vessels, 
sight  seeing  vessels,  diimer  cruise 
vessels,  and  whale  watching  vessels. 

(3)  Large  Passenger  Vessel  Security 
and  Safety  Zone  is  a  regulated  area  of 
water  established  by  this  section, 
surrounding  large  passenger  vessels  for 
a  500-yard  radius  to  provide  for  the 
security  and  safety  of  these  vessels. 

(4)  Navigation  Rules  means  the 
Navigation  Rules.  Intemational-hiland. 

(5)  Navigable  waters  of  the  United 
States  means  those  waters  defined  as 
such  in  33  CFR  Part  2. 

(6)  Official  Patrol  means  those 
persons  designated  by  the  Captain  of  the 
Port  to  monitor  a  large  passenger  vessel 
security  and  safety  zone,  permit  entry 
into  the  zone,  give  legally  enforceable 
orders  to  persons  or  vessels  with  in  the 
zone  and  take  other  actions  authorized 
by  the  Captain  of  the  Port.  Persons 
authorized  in  paragraph  (1)  of  this 
section  to  enforce  this  section  are 
designated  as  the  Official  Patrol. 

{7)  Public  vessel  means  vessels 
owned,  chartered,  or  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof. 

(8)  Washington  Law  Enforcement 
Officer  means  any  General  Authority 
Washington  Peace  Officer.  Limited 
Authority  Washington  Peace  Officer,  or 
Specially  Commissioned  Washington 
Peace  Officer  as  defined  in  Revised 
Code  of  Washington  section  10.93.020. 

(c)  Security  and  safety  zone.  There  is 
established  a  large  passenger  vessel 
security  and  safety  zone  extending  for  a 
500-yard  radius  around  all  large 
passenger  vessels  located  in  the 
navigable  waters  of  the  United  States  in 
Puget  Sound.  WA.  east  of  123°30'  West 
Longitude.  (Datum:  NAD  1983] 


(d)  Compliance.  The  large  passenger 
vessel  security  and  safety  zone 
established  by  this  section  remains  in 
effect  around  large  passenger  vessels  at 
all  times,  whether  the  large  passenger 
vessel  is  underway,  anchored,  or 
moored.  Upon  notice  of  enforcement  by 
the  Captain  of  the  Port  Puget  Sound,  the 
Coast  Guard  will  enforce  the  large 
passenger  vessel  seciuity  and  safety 
zone  in  accordance  with  rules  set  out  in 
this  section.  Upon  notice  of  suspension 
of  enforcement  by  the  Captain  of  the 
Port  Puget  Sound,  all  persons  and 
vessels  are  authorized  to  enter,  transit, 
and  exit  the  large  passenger  vessel 
security  and  safety  zone,  consistent  with 
the  Navigation  Rules. 

(e)  Navigation  Rules.  The  Navigation 
Rules  shall  apply  at  all  times  within  a 
large  passenger  vessel  security  and 
safety  zone. 

(f)  Restrictions  based  on  distance  from 
large  passenger  vessel.  When  within  a 
large  passenger  vessel  seciu-ity  and 

safety  zone  all  vessels  must  operate  at    ■ 
the  minimum  speed  necessary  to 
maintain  a  safe  com-se  and  must 
proceed  as  directed  by  the  on-scene 
official  patrol  or  large  passenger  vessel 
master.  No  vessel  or  person  is  allowed 
vdthin  100  yards  of  a  large  passenger 
vessel  that  is  underway  or  at  anchor, 
unless  authorized  by  the  on-scene 
official  patrol  or  large  passenger  vessel 
master.  No  vessel  or  person  is  allowed 
within  25  yards  of  a  large  passenger 
vessel  that  is  moored. 

(g)  Requesting  authorization  to 
operate  within  100  yards  of  large 
passenger  vessel.  To  request 
authorization  to  operate  within  100 
yards  of  a  large  passenger  vessel  that  is 
imderway  or  at  anchor,  contact  the  on- 
scene  official  patrol  or  large  passenger 
vessel  master  on  VHF-FM  channel  16  or 
13. 

(h)  Maneuver-restricted  vessels.  When 
conditions  permit,  the  on-scene  official 
patrol  or  large  passenger  vessel  master 
should: 

(1)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  pass  within  100 
yards  of  a  large  passenger  vessel  in 
order  to  ensure  a  safe  passage  in 
accordance  with  the  Navigation  Rules; 
and 

(2)  Permit  vessels  that  must  transit  via 
a  navigable  chaimel  or  waterway  to  pass 
within  100  yards  of  an  anchored  large 
passenger  vessel  or  within  25  yards  of 

a  moored  large  passenger  vessel  with 
minimal  delay  consistent  with  security. 

(i)  Stationary  vessels.  When  a  large 
passenger  vessel  approaches  within  100 
yards  of  any  vessel  that  is  moored  or 
anchored,  the  stationary  vessel  must 
stay  moored  or  anchoreid  while  it 
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remains  with  in  the  large  passenger 
vessel's  security  and  safety  zone  unless 
it  is  either  ordered  by,  or  given 
permission  by  the  Captain  of  the  Port 
Puget  Sound,  his  designated 
representative  or  the  on-scene  official 
patrol  to  do  otherwise. 

(j)  Exemption.  Public  vessels  as 
defined  in  paragraph  (b)  of  this  section 
are  exempt  from  complying  with 
paragraphs  (c),  (d),  (f),  (g),  (h),  and  (i), 
of  this  section. 

(k)  Exception.  33  CFR  part  161 
contains  Vessel  Traffic  Service 
regulations.  Measures  or  directions 
issued  by  Vessel  Traffic  Service  Puget 
Sound  pursuant  to  33  CFR  part  161  will 
take  precedence  over  the  regulations  in 
this  section. 

(1)  Enforcement.  Any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
may  enforce  the  rules  in  this  section.  In 
the  navigable  waters  of  the  United 
States  to  which  this  section  applies, 
when  immediate  action  is  required  and 
representatives  of  the  Coast  Guard  are 
not  present  or  not  present  in  sufficient 
force  to  provide  effective  enforcement  of 
this  section  in  the  vicinity  of  a  large 
passenger  vessel,  any  Federal  Law 
Enforcement  Officer  or  Washington  Law 
Enforcement  Officer  may  enforce  the 
rules  contained  in  this  section  pursuant 
to  33  CFR  6.04-11.  In  addition,  the 
Captain  of  the  Port  may  be  Assisted  by 
other  federal,  state  or  local  agencies  in 
enforcing  this  section. 

(m)  Waiver.  The  Captain  of  the  Port 
Puget  Sound  may  waive  any  of  the 
requirements  of  this  section  for  any 
vessel  or  class  of  vessels  upon  finding 
that  a  vessel  or  class  of  vessels, 
operational  conditions  or  other 
circumstances  are  such  that  application 
of  this  section  is  lumecessary  or 
impractical  for  the  purpose  of  port 
security,  safety  or  environmental  safety. 

Dated:  June  20,  2003. 
Danny  Ellis, 

Captain.  U.S.  Coast  Guard.  Captain  of  the    • 
Port,  Puget  Sound. 

[FR  Doc.  0.3-17723  Filed  7-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 

Administration 

49  CFR  Part  192 

[Docket  No.  RSPA-98-4470] 

Pipeline  Safety:  Meeting  of  the 
Technical  Pipeline  Safety  Standards 
Advisory  Committee 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  DOT. 

ACTION:  Meeting  of  Gas  Technical 
Advisory  Committee. 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  will 
convene  a  meeting  of  the  Technical 
Pipeline  Safety  Standards  Committee 
(TPSSC)  to  discuss  and  vote  on  the  cost- 
benefit  analysis  for  the  Notice  of 
Proposed  Rulemaking,  "Pipeline 
Integrity  Management  for  Gas 
Transmission  Pipelines  in  High 
Consequence  Areas"  (68  FR  4278)  and 
discuss  and  vote  on  recommended 
guidance  on  how  to  clarify,  in  the  final 
rule,  the  process  of  identifying  certain 
sites  as  high  consequence  areas.  RSPA/ 
OPS  will  brief  the  TPSSC  on  the 
Department  of  Transportation's 
conceptual  framework  for  a  five-year 
research  and  development  program  to 
ensure  the  integrity  of  pipeline  facilities 
as  required  by  Section  12  of  the  Pipeline 
Safety  Improvement  Act  of  2002.  RSPA/ 
OPS  staff  will  also  brief  the  Committee 
and  request  their  advice  on  a  possible 
rulemaking  to  update  the  gas  pipeline 
operator  personnel  qualification 
regulation. 

DATES:  The  meeting  will  be  held  on 
Thursday,  July  31,  2003,  from  10  a.m.  to 
12  Noon.  Advisory  Committee  members 
will  participate  via  telephone 
conference  call. 

ADDRESSES:  Members  of  the  public  may 
attend  the  meeting  in  room  4236  at  the 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC. 

An  opportunity  will  be  provided  for 
the  public  to  make  short  statements  on 
the  topics  under  discussion.  Anyone 
wishing  to  make  an  oral  statement 
should  notify  Jean  Milam,  (202)  493- 
0967,  not  later  than  July  18,  2003,  on  the 
topic  of  the  statement  and  the  length  of 
the  presentation.  The  presiding  officer 
at  the  meeting  may  deny  any  request  to 
present  an  oral  statement  and  may  limit 
the  time  of  any  presentation. 

You  may  submit  written  comments  by 
mail  or  deliver  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation 


(DOT),  Room  PL-401,  400  Seventh 
Street.  SW.,  Washington,  DC  20590- 
0001.  It  is  open  from  10  a.m.  to  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  also  may  submit  written 
comments  to  the  docket  electronically. 
To  do  so,  log  onto  the  following  Internet 
Web  address:  http://dms.dot.gov.  Click 
on  "Help  &  Information"  for 
instructions  on  how  to  filef  a  document 
electronically.  All  written  comments 
should  reference  docket  number  RSPA- 
98—4470.  Anyone  who  would  like 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard. 

You  may  search  the  electronic  form  of 
all  conmients  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  comment  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  imion,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Volume  65,  Number  70;  pages  19477- 
78)  or  you  may  visit  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Whetsel,  OPS,  (202)  366-4431  or 
Richard  Huriaux,  OPS,  (202)  366-^565, 
regarding  the  subject  matter  of  this 
document. 

For  information  on  fecilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  Je^an  Milam  at  (202) 
493-0967. 


SUPPLEMENTARY  INFORMATION:  The 
agenda  for  this  meeting  of  the  TPSSC 
will  include: 

1 .  A  vote  on  the  gas  integrity 
management  rule  cost-benefit  analysis. 

2.  A  discussion  and  vote  on 
recommended  guidance  on  how  to 
clarify,  in  the  final  rule,  the  process  of 
identifying  certain  sites  as  high 
consequence  areas. 

3.  A  briefing  and  request  for 
Committee  input  on  the  conceptual 
framework  of  our  five-year  research  and 
development  plan. 

4.  A  briefing  and  request  for  advice  on 
a  possible  rule  change  to  the  gas 
pipeline  operator  qualification 
regulation. 

5.  Further  discussion  and  vote  on  a 
notice  of  proposed  rulemaking  on 
liquefied  natural  gas  facilities  published 
May  1,  2003  (68  FR  23272). 

The  TPSSC  is  a  statutorily  mandated 
advisory  committee  that  advises  RSPA/ 
OPS  on  proposed  safety  standards  for 
gas  pipelines.  The  advisory  committee 
is  constituted  in  accordance  with 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  5  U.S.C. 
App.  1).  The  committee  consists  of  15 
members — five  each  representing 
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government,  industry,  and  the  public. 
The  TPSSC  is  tasked  with  determining 
reasonableness,  cost-eifectiveness,  and 
practicability  of  proposed  pipeline 
regulations. 

Federal  law  requires  that  RSPA/OPS 
submit  cost-benefit  analyses  and  risk 
assessment  information  on  proposed 
safety  standards  to  the  advisory 
committees.  The  TPSSC  evaluates  the 
merits  of  the  data  and  methods  used 
within  the  analyses  and  provides 
recommendations  relating  to  the  cost- 
benefit  analyses. 

Authority:  49  U.S.C.  60102,  60115. 

Issued  in  Washington,  DC  on  July  9,  2003. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  03-17722  Filed  7-14-03;  8:45  am] 

BILLING  CODE  4910-«0-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
[I.D.  070803B] 

Atiantic  Highly  Migratory  Species; 
Swordfish  and  Biuefin  Tuna  Quotas; 
Public  Hearings 

agency:  National  Marine  Fisheries 
Service  (NMFS),^  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  hearings. 


SUMMARY:  NMFS  will  hold  three  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  two  proposed 
regulations.  The  first  proposed  rule, 
previously  published  in  Uie  Federal 
Register  on  June  20,  2003,  would 
implement  the  reconunendations  from 
the  2002  meeting  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  regarding  North 
and  South  Atlantic  swordfish.  The 
second  proposed  rule,  previously 
published  in  the  Federal  Register  on 
July  10,  2003,  would  implement  the 
2003  fishing  year  specifications  for  the 
Atlantic  biuefin  tuna  (BFT)  fishery  to  set 
BFT  quotas  for  each  of  the  established 
fishing  categories,  to  set  General 
category  effort  controls,  to  allocate  25 
metric  tons  of  BFT  to  accoimt  for 
incidental  catch  of  BFT  by  pelagic 


longline  vessels  in  the  vicinity  of  the 
management  boundary  area,  to  define 
the  management  boundary  area  and 
applicable  restrictions,  and  to  revise 
permit  requirements  to  allow  General 
category  vessels  to  participate  in 
registered  recreational  HMS  fishing 
tournaments  and  to  allow  permit 
applicants  a  10-day  period  to  make 
permit  category  changes  to  correct 
errors.  To  accommodate  people  unable 
to  attend  a  hearing  or  wishing  to 
provide  written  comments,  NMFS  also 
soficits  written  comments  on  these 
proposed  rules. 

DATES:  The  public  hearings  are 
scheduled  as  follows: 

1.  Tuesday,  July  29,  2003-Gloucester, 
MA  7-9  p.m. 

2.  Tuesday,  July  29,  2003-Madeira 
Beach,  FL  7-9  p.m. 

3.  Friday,  August  1,  2003-Silver 
Spring,  MD  1-3  p.m. 

Written  comments  on  the  proposed 
rule  regarding  swordfish  must  be 
received  by  5  p.m.  on  August  4,  2003. 
Written  comments  on  the  proposed  rule 
regarding  biuefin  tuna  must  be  received 
on  or  before  August  8,  2003. 
ADDRESSES:  The  locations  for  the  public 
hearings  are  as  follows: 

1.  Sawyer  Free  Library.  2  Dale  Ave, 
Gloucester,  MA  01930 

2.  City  Hall,  300  Municipal  Drive, 
Madeira  Beach,  FL  33708 

3.  NOAA  Science  Center,  1301  East- 
West  Highway,  Silver  Spring,  MD  20910 

Written  comments  on  the  swordfish 
proposed  rule  should  be  sent  to: 
Christopher  Rogers,  Chief,  Highly 
Migratory  Species  Management 
Division,  Office  of  Sustainable  Fisheries 
(F/SFl),  NMFS,  1315  East-West 
Highway,  Silver  Spring,  AID  20910. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  301-713-1917.  Written 
comments  on  the  biuefin  tima  proposed 
rule  should  be  sent  to:  Brad  McHale, 
Highly  Migratory  Species  Management 
Division,  Office  of  Sustainable  Fisheries 
(F/SFl),  NMFS,  One  Blackburn  Dr. 
Gloucester,  MA  01930.  Comments  also 
may  be  sent  via  facsimile  (fax)  to  978- 
281-9340.  Comments  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyson  Kade  at  301-713-2347  regarding 
the  proposed  rule  for  swordfish  or  Brad 
McHale  at  978-  281-9260  regarding  the 
proposed  rule  for  biuefin  tuna. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  regulations  that  are  the  subject 


of  the  hearings  are  necessary  to  address 
requirements  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  for  the  conservation  and 
management  of  HMS.Complete 
.  descriptions  of  the  measures,  and  the 
pmpose  and  need  for  the  proposed 
actions,  are  contained  in  the  proposed 
rules  and  are  not  repeated  here.  The 
swordfish  proposed  rule  published  Jime 
20.  2003  (68  FR  36967),  and  the  biuefin 
tuna  proposed  rule  published  July  10, 
2003  (68  FR  41103).  Copies  of  the 
proposed  rule  may  be  obtained  by 
writing  [see  ADDRESSES]  or  by  calling  the 
listed  contact  person  [see  FOR  FURTHER 
INFORMATION  CONTACT). 

Public  Hearings 

The  hearings  for  each  proposed  rule 
will  be  conducted  jointly  at  the 
identified  locations  [see  ADDRESSES). 
NMFS  intends  to  dedicate  half  of  the 
hearing  time  to  each  rule.  The  public  is 
reminded  that  NMFS  expects 
participants  at  the  public  hearings  to 
conduct  themselves  appropriately.  At 
the  beginning  of  each  public  hearing,  a 
NMFS  representative  will  explain  the 
ground  rules  [e.g.,  alcohol  is  prohibited 
from  the  hearing  room;  attendees  will  be 
called  to  give  their  comments  in  the 
order  in  which  they  registered  to  speak; 
each  attendee  will  have  an  equal 
amount  of  time  to  speak;  and  attendees 
should  not  interrupt  one  another).  The 
NMFS  representative  will  attempt  to 
structure  the  hearing  so  that  all 
attending  members  of  the  public  will  be 
able  to  comment,  if  they  so  choose, 
regardless  of  the  controversial  natiu«  of 
the  subject(s).  Attendees  are  expected  to 
respect  the  ground  rules,  and,  if  they  do 
not,  they  will  be  asked  to  leave  the 
hearing. 

Special  Accommodatioiis 

The  public  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  dfrected  to  Tyson  Kade  [see 
FOR  FURTHER  INFORMATION  CONTACT)  at 
least  7  days  prior  to  the  hearing  or 
meeting. 

Dated:  July  9,  2003. 
Bruce  C.  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  03-17867  Filed  7-14-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Biodiesel  Fuel  Education  Program: 
Request  for  Applications  and  Request 
for  Input 

AGENCY:  Office  of  the  Chief  Economist. 
Office  of  Energy  Policy  and  New  Uses, 
USDA. 

ACTION:  Notice  of  request  for 
appUcations. 

summary:  The  Office  of  the  Chief 
Economist,  Office  of  Energy  PoHcy  and 
New  Uses  (OEPNU)  requests 
appUcations  for  the  Biodiesel  Fuel 
Education  Program  for  fiscal  year  (FY) 
2003  to  educate  governmental  and 
private  entities  that  operate  vehicle 
fleets,  other  interested  entities  (as 
determined  by  the  Secretary),  and  the 
public  about  the  benefits  of  biodiesel 
fuel  use. 

DATES:  Applications  must  be  received 
by  close  of  business  (COB)  on  August 
14,  2003  (5  p.m.  Eastern  Daylight  Time). 
Applications  received  after  this 
deadline  will  not  be  considered  for 
funding. 

ADDRESSES:  The  address  for  hand- 
delivered  applications  or  applications, 
submitted  using  an  express  mail  or 
overnight  courier  service  is:  Biodiesel 
Fuel  Education  Program;  c/o  Proposal 
Services  Unit;  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Room  1420,  Waterfi-ont  Centre;  800  9th 
Street,  SW.;  Washington,  DC  20024; 
Telephone:  (202)  401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Biodiesel  Fuel  Education 
Program;  c/o  Proposal  Services  Unit; 
Cooperative  State  Researsh,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 
Independence  Avenue,  SW.; 
Washington,  DC  20250-2245. 
FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  and  other  interested  parties 


are  encouraged  to  contact  Carmela  A. 
Bailey;  National  Program  Leader,  Plaint 
and  Animal  Systems  Unit;  Cooperative 
State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agricuhure;  STOP  2220;  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2220; 
Telephone:  (202)  401-6443;  Fax:  (202) 
401-5179;  E-mail: 
cbailey@csrees.usda.gov  or  James 
'Duffield;  Economist;  Office  of  Energy 
Policy  and  New  Uses;  U.S.  Department 
of  Agriculture;  Telephone:  (202)  401- 
0523;  E-mail:  jduffield@oce.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.306 

Table  of  Contents 

Part  I.  General 
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B.  Purpose  and  Fund  Availability 

C.  Eligibility 

D.  Indirect  Costs 

E.  Matching  Requirements 

F.  Types  of  Applications 
Part  n.  Program  Description 

A.  Project  Types 

B.  Program  Description 

Part  III.  Preparation  of  an  Application 

A.  Program  Application  Materials 

B.  Content  of  Applications 

C.  Submission  of  Applications 

D.  Acknowledgment  of  Applications 
Part  IV.  Review  Process 

A.  General 

B.  Evaluation  Criteria 

C.  Conflicts  of  Interest  and  Confidentiality 
Part  V.  Award  Administration 

A.  General 

B.  Organizational  Management  Information 

C.  Award  Document  and  Notice  of  Award 
Part  VI.  Additional  Information 

A.  Access  to  Review  Information 

B.  Use  of  Funds;  Changes 

C.  Expected  Program  Outputs  and 
Reporting  Requirements 

D.  Applicable  Federal  Statutes  and 
Regulations 

E.  Confidential  Aspects  of  Applications 
and  Awards 

F.  Regulatory  Information 

G.  Definitions 

Part  I.  General 

A.  Legislative  Authority  and 
Background 

Sec.  9004  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (FSRIA), 
7  U.S.C.  8104,  established  the  Biodiesel 
Fuel  Education  Program  and  requires 
that  the  Secretary  make  competitive 


grants  to  eligible  entities  to  educate 
governmental  and  private  entities  that 
operate  vehicle  fleets,  other  interested 
entities  (as  determined  by  the 
Secretary),  and  the  public  about  the 
benefits  of  biodiesel  fuel  use.  Eligibility 
is  limited  to  nonprofit  organizations  and 
institutions  of  higher  education  (as 
defined  in  sec.  101  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001)) 
that  have  demonstrated  both  knowledge 
of  biodiesel  fuel  production,  use,  or 
distribution  and  the  ability  to  conduct 
educational  and  technical  support 
programs. 

The  Secretary  delegated  this  authority 
to  the  Chief  Economist,  who  in  turn 
delegated  this  authority  to  the  Director 
of  OEPNU.  OEPNU  has  entered  into  an 
Economy  Act  agreement  with  CSREES 
for  CSREES  assistance  in  administering 
this  competitive  grant  program. 

B.  Purpose  and  Fund  Availability  > 

The  Biodiesel  Fuel  Education 
Program  seeks  to  familiarise  public  and 
private  vehicle  fleet  operators,  other 
interested  entities,  and  the  public  with 
the  benefits  of  biodiesel,  a  relatively 
new  fuel  option  in  the  United  States.  It 
will  also  address  concerns  previously 
identified  bv  fleet  operators  and  other 
potential  ri&eis  of  this  alternative  fuel, 
including  the  need  to  balance  the 
positive  environmental,  social  and 
human  health  impacts  of  biodiesel 
utilization  with  the  increased  per  gallon 
cost  to  the  user.  It  is  the  Program's  goal 
to  stimulate  biodiesel  demand  and 
encourage  the  further  development  of  a 
biodiesel  industry  in  the  United  States. 
Like  other  programs  in  the  Energy  Title 
(Title  IX)  of  the  FSRL\,  the  Biodiesel 
Fuel  Education  Program  was  motivated 
by  a  desire  to  increase  our  Nation's 
renewable  energy  sources  and  help 
reduce  our  dependence  on  petroleimi 
imports. 

Applications  should  demonstrate  the 
applicant's  ability  to  provide  an 
education/outreach  program  with  a 
national  scope  and  a  consistent 
message.  There  is  no  commitment  by 
USDA  to  fund  any  particular 
application  or  to  make  a  specific 
number  of  awards.  Approximately 
$920,000  is  available  to  fund 
applications  in  FY  2003. 

C.  Eligibility 

Eligibility  is  limited  to  nonprofit 
organizations  and  institutions  of  higher 
education  that  have  demonstrated  both 


knowledge  of  biodiesel  fuel  production, 
use,  or  distribution  and  the  ability  to 
conduct  educational  and  technical 
support  programs. 

Awara  recipients  may  subcontract  to 
organizations  not  eligible  to  apply 
provided  such  organizations  are 
necessary  for  the  conduct  of  the  project. 

D.  Indirect  Costs 

For  the  Biodiesel  Fuel  Education 
Program,  applicants  should  use  the 
current  indirect  cost  rate  negotiated 
with  the  cognizant  Federal  negotiating 
agency.  Indirect  costs  may  not  exceed 
the  negotiated  rate.  If  no  indirect  cost 
rate  has  been  negotiated,  a  reasonable 
dollar  amount  for  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA.  In  the  latter  case,  if 
a  proposal  is  recommended  for  funding, 
an  indirect  cost  rate  proposal  must  be 
submitted  prior  to  award  to  support  the 
amount  of  indirect  costs  requested. 
CSREES  will  request  an  indirect  cost 
rate  proposal  and  provide  instructions, 
as  necessary. 

A  proposer  may  elect  not  to  charge 
indirect  costs  and,  instead,  charge  only 
direct  costs  to  grant  funds.  Grantees 
electing  this  alternative  will  not  be 
allowed  to  charge,  as  direct  costs, 
indirect  costs  that  otherwise  would  be 
in  the  grantee's  indirect  cost  pool  under 
the  applicable  Office  of  Management 
and  Budget  cost  principles.  Grantees 
who  request  no  indirect  costs  will  not 
be  permitted  to  revise  their  budgets  at 
a  later  date  to  charge  indirect  costs  to 
grant  funds. 

E.  Matching  Requirements 
There  are  no  matching  funds 

requirements  for  the  Biodiesel  Fuel 
Education  Program  and  matching 
resources  will  not  be  factored  into  the 
review  process  as  evaluation  criteria. 

F.  Types  of  Applications 

The  Biodiesel  Fuel  Education 
Program  is  a  new  program  in  FY  2003. 
All  applications  will  be  reviewed 
competitively  using  the  selection 
process  and  evaluation  criteria 
described  in  Part  IV — Review  Process. 

Part  H.  Program  Description 

A.  Project  Types 

OBPNU  anticipates  that  $920,000  will 
be  available  to  fund  Biodiesel  Fuel 
Education  Program  grants  in  each  of  FYs 
2003  through  2007.  In  FY  2003,  OEPNU 
plans  to  award  one  or  two  continuation 
grants  for  an  initial  project  period  of  one 
year.  A  continuation  grant  is  a  grant 
instrument  by  which  the  Department 
agrees  to  support  a  specified  level  of 
effort  for  a  predetermined  project  period 
with  a  statement  of  intention  to  provide 
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additional  support  at  a  future  date, 
provided  that  performance  has  been 
satisfactory,  appropriations  are  available 
for  this  piupose,  and  continued  support 
would  be  in  the  best  interest  of  the 
Federal  government  and  the  public.  If 
these  three  elements  are  met,  OEPNU 
plans  to  provide  additional  support  to 
the  funded  project(s)  in  each  of  FYs 
2004  through  2007. 

Project  budgets  may  not  exceed 
$920,000  per  year.  Project  periods  may 
range  between  three  (3)  and  five  (5) 
years. 

B.  Program  Description 

Biodiesel  can  be  made  from  various 
agricultural  feedstocks,  including  oil 
crops  like  soybeans,  canola,  and 
sunflowers,  and  animal  fats,  such  as 
lard  and  tallow,  and  potentially  from 
wood  and  wood  wastes.  Recycled 
vegetable  oils  and  animal  fats,  such  as 
yellow  grease,  are  also  used  to  make 
•biodiesel.  Biodiesel  can  be  used  in  most 
diesel  engines  with  only  minor 
modifications.  It  can  be  used  as  a  neat 
fuel  (100  percent)  or  blended  with 
petroleum  diesel  in  various  proportions. 
The  most  common  blend  is  B20,  a  blend 
of  20  percent  biodiesel  and  80  percent 
petroleum  diesel.  Biodiesel  is  also  used 
as  a  fuel  additive  by  blending  it  with 
diesel  fuel  at  a  low  level  (5  percent  or 
less),  which  increases  fuel  lubricity. 

Currently  there  are  a  small  number  of 
biodiesel  producers  in  the  United 
States.  They  make  biodiesel  primarily 
from  soybean  oil  or  yellow  grease  and 
usually  sell  it  as  B20.  Motor  vehicle 
fleets  such  as  school  buses,  urban  buses, 
and  government  motor  pools  are  the 
primary  users  of  B20.  The  price  of  B20 
varies  significantly,  depending  on 
differences  in  feedstock  costs  and 
transportation  cost,  i.e.,  distance  from 
supplier  to  the  customer.  Blending 
biodiesel  with  petroleum  diesel 
increases  the  cost  of  diesel  fuel; 
however,  some  fleet  operators  are 
encouraged  to  pay  a  premium  price  for 
B20  by  Federal  and  State  program 
incentives,  such  as  the  Energy  Policy 
Act  of  1992  (EPAct)  (Pub.  L.  102^86), 
that  promote  alternative  fuel  use  in  the 
United  States.  The  current  demand  for 
biodiesel  is  small;  however,  it  has  been 
increasing  in  the  past  few  years  and  an 
infrastructiue  for  marketing  and 
distributing  biodiesel  is  beginning  to 
emerge. 

Biodiesel  has  many  environmental, 
health  and  economic  benefits.  It  is 
biodegradable  and  reduces  air  toxics 
and  cancer  causing  compounds  and  can 
be  considered  to  be  an  environmentally 
preferable  fuel.  Burning  biodiesel  and 
biodiesel  blends  reduces  most  forms  of 
air  pollution,  including  sulfur  dioxide 


(SOx),  carbon  monoxide,  and  particulate 
matter,  however,  it  increases  emissions 
of  nitrogen  oxides  (NOx).  Because 
biodiesel  is  made  from  renewable 
sources,  significant  reductions  in  carbon 
dioxide  can  be  realized  when  the  life- 
cycle  (planting,  growing,  harvesting, 
and  processing)  of  producing  oil  crops 
(e.g.,  soybeans)  is  used  in  comparing 
B20  to  petroleum  diesel.  Atmospheric 
carbon  dioxide  increases  are  implicated 
in  greenhouse  wanning,  which  has 
become  a  major  concern  for  world 
leaders.  Renewable  fuels  like  biodiesel 
also  have  favorable  energy  balances 
compared  to  non-renewable  petroleimi 
fuels.  Reducing  the  demand  for 
petroleimi  diesel  can  reduce  foreign 
imports  and  favorably  influence  the 
USA  balance  of  trade.  Increasing 
biodiesel  production  will  increase  the 
demand  for  farm  commodities,  which  in 
turn  will  raise  farm  prices  and  net  farm 
income,  and  lower  government  program 
payments.  The  development  of  a 
biodiesel  industry  would  increase 
employment  and  stimulate  economic 
growth  in  rural  areas. 

The  goals  of  the  Biodiesel  Fuel 
Education  Program  are  to  stimulate 
biodiesel  consumption  and  to  stimulate 
the  development  of  a  biodiesel 
infrastructiare.  Successful  projects  will 
develop  practical  indicators  or 
milestones  to  measure  their  progress 
towards  achieving  the  following 
objectives: 

1.  Enhance  current  efforts  to  collect 
and  disseminate  biodiesel  information; 

2.  Coordinate  with  other  biodiesel 
educational  or  promotional  programs, 
and  with  Federal,  State  and  local 
programs  aimed  at  encouraging 
biodiesel  use,  including  the  EPAct 
program; 

3.  Create  a  nationwide  networking 
system  that  delivers  biodiesel 
information  to  targeted  audiences, 
including  users,  distributors  and  other 
infrastructure-related  personnel; 

4.  Identify  and  document  the  benefits 
of  biodiesel  (e.g.,  lifecycle  costing);  and 

S.Gather  data  pertaining  to 
information  gaps  and  develop  strategies 
to  address  the  gaps. 

Part  in.  Preparation  of  an  Application 

A.  Program  Application  Materials 

Program  application  materials  are 
available  at  the  CSREES  Funding 
Opportxmities  Web  site  [http:// 
www.reeusda.gov/1 700/funding/ 
ourfund.htm).  If  you  do  not  have  access 
to  the  web  page  or  have  trouble 
downloading  material  and  you  would 
like  a  hard  copy,  you  may  contact  the 
Proposal  Services  Unit,  Competitive 
Programs.  USDA/CSREES  at  (202)  401- 
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5048.  When  calling  the  Proposal 
Services  Unit,  please  indicate  that  you 
are  requesting  the  RFA  and  associated 
application  forms  for  the  Biodiesel  Fuel 
Education  Program.  These  materials  also 
may  be  requested  via  Internet  by 
sending  a  message  with  your  name, 
mailing  address  (not  E-mail)  and  phone 
number  to  psb@reeusda.gov.  State  that 
you  want  a  copy  of  the  RFA  and  the 
associated  application  forms  for  the 
Biodiesel  Fuel  Education  Program. 

B.  Content  of  Applications 

Applications  should  be  prepared 
following  the  guidelines  and  the 
instructions  below.  Each  application 
must  contain  the  following  elements  in 
the  order  indicated: 

1.  General 

Use  the  following  guidelines  to 
prepare  an  application.  Proper 
preparation  of  applications  will  assist 
reviewers  in  evaJuating  the  merits  of 
each  application  in  a  systematic, 
consistent  fashion: 

(a)  Prepare  the  application  on  only 
one  side  of  the  page  using  standard  size 
(SVz"  X  llT  white  paper,  one-inch 
margins,  typed  or  word  processed  using 
no  type  smaller  than  12  point  font,  and 
single  spaced.  Use  an  easily  readable 
font  face  (e.g.,  Geneva,  Helvetica,  Times 
Roman). 

(b)  Number  each  page  of  the 
application  sequentially,  starting  with 
the  Project  Description,  including  the 
budget  pages,  required  forms,  and  any 
appendices. 

(c)  Staple  the  application  in  the  upper 
left-hand  comer.  Do  not  bind.  An 
original  and  ten  (10)  copies  (eleven  (11) 
total)  must  be  submitted  in  one  package. 

(d)  Include  original  illustrations 
(photographs,  color  prints,  etc.)  in  all 
copies  of  the  application  to  prevent  loss 
of  meaning  through  poor  quality 
reproduction. 

(e)  The  contents  of  the  application 
should  be  assembled  in  the  following 
order: 

(l)Proposal  Cover  Page  (Form 
CSREES-2002). 

(2)  Table  of  Contents. 

(3)  Project  Summary  (Form  CSREES- 
2003). 

(4)  .Project  Description. 

(5)  References. 

(6)  Appendices  to  Project  Description. 

(7)  Key  Personnel. 

(8)  Collaborative  Arrangements 
(including  Letters  of  Support). 

(9)  Conflict-of-interest  List  (Form 
CSREE&-2007). 

(10)  Budget  (Form  CSREES-2004). 

(11)  Budget  Narrative. 

(12)  Current  and  Pending  Support 
(Form  CSREES-2005). 


(13)  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  (Form 
CSREES-2006). 

(14)  Page  B,  Proposal  Cover  Page 
(Form  CSREES-2002),  Personal  Data  on 
Project  Director. 

2.  Proposal  Cover  Page  (Form  CSREES- 
2002) 

Page  A 

Each  copy  of  each  grant  application 
must  contain  a  "Proposal  Cover  Page", 
Form  CSREES-2002.  One  copy  of  the 
application,  preferably  the  original, 
must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  PDs  and 
the  authorized  organizational 
representative  (AOR),  the  individual 
who  possesses  the  necessary  authority 
to  commit  the  organization's  time  and 
other  relevant  resources  to  the  project. 
If  there  are  more  than  three  co-PDs  for 
an  application,  please  list  additional  co- 
PDs  on  a  separate  sheet  of  paper  (with 
appropriate  information  and  signatures) 
and  attach  to  the  Proposal  Cover  Page 
(Form  CSREES-2002).  Any  proposed  PD 
or  co-PD  whose  signature  does  not 
appear  on  Form  CSREES-2002  or 
attached  additional  sheets  will  not  be 
listed  on  any  resulting  award.  Complete 
both  signatiu-e  blocks  located  at  the 
bottom  of  the  "Proposal  Cover  Page" 
form.  Please  note  that  Form  CSREES- 
2002  is  comprised  of  two  parts — Page  A, 
which  is  the  "Proposal  Cover  Page",  and 
Page  B,  which  is  the  "Personal  Data  on 
Project  Director." 

Form  CSREES-2002  serves  as  a  source 
document  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  accurately  completed  in  its  entirety, 
especially  the  E-mail  addresses 
requested  in  Blocks  4.c.  and  18. c. 
However,  the  following  items  are 
highlighted  as  having  a  high  potential 
for  errors  or  misinterpretations: 

(a)  Type  of  Performing  Organization 
(Block  6.a.  and  6.b.).  For  Block  6.a.,  a 
check  should  be  placed  in  the 
appropriate  box  to  identify  the  type  of 
organization  that  is  the  legal  recipient 
named  in  Block  1.  Only  one  box  should 
be  checked.  For  Block  6.b..  please  check 
as  many  boxes  that  apply  to  the 
affiliation  of  the  PD  listed  in  Block  16. 

(b)  Title  of  Proposed  Project  (Block 
7.).  The  title  of  the  project  must  be  brief 
(140-character  maximiun,  including 
spaces),  yet  represent  the  major  thrust  of 
the  effort  being  proposed.  Project  titles 
are  read  by  a  variety  of  nonscientific 
people;  therefore,  highly  technical 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of,"  "research  on," 


"education  for,"  or  "outreach  that" 
should  not  be  used. 

(c)  Program  to  Which  You  Are 
Applying  (Block  8).  Enter  "Biodiesel 
Fuel  Education  Program". 

(d)  Type  of  Request  (Block  14.).  Check 
the  block  for  "New". 

(e)  Project  Director  (PD)  (Blocks  16.- 
19.).  Blocks  16.-18.  are  used  to  identify 
the  PD  and  Block  19.  to  identify  co-PDs. 
If  needed,  additional  co-PDs  may  be 
listed  on  a  separate  sheet  of  paper  and 
attached  to  Form  CSREES-2002,  the 
Proposal  Cover  Page,  with  the 
applicable  co-PD  information  and 
signatures.  Listing  multiple  co-PDs, 
beyond  those  required  for  genuine 
collaboration,  is  discouraged. 

(f)  Other  Possible  Sponsors  (Block 
21.).  List  the  names  or  acronyms  of  all 
other  public  or  private  sponsors 
including  other  agencies  within  USDA 
to  which  yoiu-  application  has  been  or 
might  be  sent.  In  the  event  you  decide 
to  send  your  application  to  another 
organization  or  agency  at  a  later  date, 
you  must  inform  the  identified  CSREES 
program  contact  as  soon  as  practicable. 
Submitting  your  application  to  other 

•  potential  sponsors  will  not  prejudice  its 
review  by  OEPNU. 

Page  B 

Page  B  should  be  submitted  only  with 
the  original  signature  copy  of  the 
application  and  should  be  placed  as  the 
last  page  of  the  original  copy  of  the 
application.  This  page  contains  personal 
data  on  the  PD(s).  CSREES  requests  this 
information  in  order  to  monitor  the 
operation  of  its  review  and  awards 
processes.  This  page  will  not  bs 
duplicated  or  used  diu-ing  the  review 
process.  Please  note  that  failure  to 
submit  this  information  will  in  no  way 
affect  consideration  of  your  application. 

3.  Table  of  Contents 

For  consistency  and  ease  in  locating 
information,  each  application  must 
contain  a  detailed  Table  of  Contents 
immediately  following  the  Proposal 
Cover  Page.  The  Table  of  Contents 
should  contain  page  numbers  for  each 
component  of  the  application.  Page 
numbering  should  begin  with  the  first 
page  of  the  Project  Description. 

4.  Project  Summary  (Form  CSREES- 
2003) 

The  application  must  contain  a 
"Project  Summary,"  Form  CSREES- 
2003.  The  simimary  should  be 
approximately  250  words,  contained 
within  the  box,  placed  immediately 
after  the  Table  of  Contents,  and  not 
niunbered.  The  names  and  affiliated 
organizations  of  all  PDs  and  co-PDs 
should  be  listed  on  this  form,  in 
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addition  to  the  title  of  the  project.  The 
summary  should  be  a  self-contained, 
specific  description  of  the  activity  to  be 
undertaken  and  should  focus  on:  overall 
project  goal(s)  and  supporting 
objectives;  plans  to  accomplish  project 
goal(s);  and  relevance  of  the  project  to 
the  goals  of  the  Biodiesel  Fuel 
Education  Program.  The  importance  of  a 
concise,4nformative  Project  Summary 
cannot  be  overemphasized.  If  there  are 
more  than  three  co-PDs  for  an 
application,  please  list  additional  co- 
PDs  on  a  separate  sheet  of  paper  (with 
appropriate  information)  and  attach  to 
the  Project  Summary  (Form  CSREES- 
2003). 


5.  Project  Description 

Please  Note:  The  Project  Description  shall 
not  exceed  fifteen  (15)  pages  of  written  text. 
This  maximum  has  been  established  to 
ensure  fair  and  equitable  competition.  The 
Project  Description  must  address  each  of  the 
evaluation  criteria  identified  in  Part  IV,  B., 
including  the  following: 

(a)  Demonstrate  ability  to  conduct 
educational  and  technical  support 
proOTams;  '^ 

(b)  Describe  current  efforts  to  collect 
and  disseminate  biodiesel  information. 
Explain  how  the  proposed  project  will 
enhance  these  efforts; 

(c)  Describe  plans  to  coordinate  with 
other  biodiesel  educational  or 
promotional  programs  and  with  Federal, 
State  and  local  programs  aimed  at 
encouraging  biodiesel  use,  including  the 
EPAct  program; 

(d)  Describe  plans  to  create  a 
nationwide  networking  system  that 
delivers  biodiesel  information  to 
targeted  audiences.  Specifically  address 

'  strategies  to  reach:  (1)  Government  and 
private  fleet  operators:  (2)  the  trucking 
industry;  (3)  the  marine  industry:  (4)  the 
agricultural  sector;  (5)  fuel  distributors; 
(6)  fuel  refiners;  (7)  the  railroad 
industry;  (8)  non-fuel  users  {e.g..  fulnace 
manufacturers);  (9)  engine  and  engine 
part  manufacturers;  and  (10)  the  nublic; 

(e)  Describe  how  the  project  will 
identify  and  document  the  benefits  of 
biodiesel; 

(f)  Describe  plans  to  identify 
information  gaps  and  gather  data 
pertaining  to  the  gaps.  Explain  how  this 
data  will  be  used  to  develop  strategies 
that  reduce  or  eliminate  the  information 
gaps; 

(g)  Describe  how  the  project  will 
identify  and  gather  data  pertaining  to 
market  barriers.  Include  plans  to 
address  questions  and  concerns  related 
to  fuel  quality,  Nox  emissions,  cost, 
lifecycle  costing,  storage,  and  engine 
warrantee  coverage; 

(h)  Identify  all  practical  indicators  or 
milestones  that  will  be  used  to  measure 


progress  towards  achieving  program 
objectives  (see  Part  II.  B.).  Indicators 
may  include,  but  are  not  limited  to:  (1) 
a  targeted  audience's  level  of  awareness 
of  biodiesel  benefits;  (2)  Government 
and/or  State  motor  fleet  consimiption  of 
biodiesel;  (3)  the  availability  of 
biodiesel  information;  and  (4)  the  level 
of  public  acceptance  of  biodiesel  as  a 
credible  fuel  and  fuel  additive; 

(i)  Describe  strategies  to  involve 
stakeholders  in  the  planning  and, 
accomplishment  of  program  objectives 
(see  Part  11,  B.);  and 

(j)  Docimient  that  necessary 
institutional  resources  (administrative, 
facilities,  equipment,  and/or  materials), 
and  other  appropriate  resources  will  be 
made  available  to  the  project. 
Demonstrate  how  the  institutional 
resources  to  be  made  available  to  the 
project,  when  combined  with  the 
support  requested  fixsm  USDA,  will  be 
adequate  to  carry  out  the  activities  of 
the  project. 

6.  References 

All  references  to  works  cited  should 
be  complete,  including  titles  and  all  co- 
authors, and  should  conform  to  an 
acceptable  journal  format.  References 
are  not  considered  in  the  page- 
limitation  for  the  Project  Description. 

7.  Appendices  to  Project  Description 

Appendices  to  the  Project  Description 
are  allowed  if  they  are  directly  germane 
to  the  proposed  project.  The  addition  of 
appendices  should  not  be  used  to 
circimivent  the  page  limitation. 

8.  Key  Personnel 

The  following  should  be  included,  as 
applicable: 

(a)  The  roles  and  responsibilities  of 
each  PD  and/or  collaborator  should  be 
clearly  described;  and  (b)  Vitae  of  the 
PD  and  each  co-PD,  senior  associate, 
and  other  professional  personnel.  This 
section  should  include  vitae  of  all  key 
persons  who  are  expected  to  work  on 
the  project,  whether  or  not  OEPNU 
funds  are  sought  for  their  support.  The 
vitae  should  be  limited  to  two  (2)  pages 
each  in  length,  excluding  publication 
listings.  The  vitae  should  include  a 
presentation  of  academic  and  research 
credentials,  as  applicable,  e.g.,  earned 
degrees,  teaching  experience, 
employment  history,  professional 
activities,  honors  and  awards,  and 
^emts  received.  A  chronological  list  of 
all  publications  in  refereed  journals 
during  the  past  four  (4)  years,  including 
those  in  press,  must  be  provided  for 
each  project  member  for  whom  a 
curriculum  vitae  is  provided.  Also  list 
only  those  non-refereed  technical 
publications  that  have  relevance  to  the 


proposed  project.  All  authors  should  be 
listed  in  the  same  order  as  they  appear 
on  each  paper  cited,  along  with  the  title 
and  complete  reference  as  these  usually 
appear  in  journals. 

9.  Collaborative  Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  others,  such 
arrangements  should  be  fully  explained 
and  justified.  If  the  consultant(s)  or 
collaborator(s)  are  known  at  the  time  of 
application,  vitae  or  resume  should  be 
provided.  In  addition,  evidence  (e.g., 
letter  of  support)  should  be  provided 
that  the  collaborators  involved  have 
agreed  to  render  these  services.  The 
applicant  also  will  be  required  to 
provide  additional  information  on 
consultants  and  collaborators  in  the 
budget  portion  of  the  application.  See 
instructions  in  the  application  forms  for 
completing  Form  CSREES-2004, 
Budget. 

10.  Conflict-of-interest  List  (Form 
CSREES-2007) 

A  '•Conflict-of-interest  List,"  Form 
CSREES-2007,  must  be  provided  for  all 
individuals  who  have  submitted  a  vitae 
in  response  to  item  8.(b)  of  this  part. 
Each  Form  CSREES-2007  should  list 
alphabetically,  by  the  last  names,  the 
full  names  of  the  individuals  in  the 
following  categories:  (a)  All  co-authors 
on  publications  within  the  past  four 
years,  including  pending  publications 
and  submissions;  (b)  all  collaborators  on 
projects  within  the  past  foiu-  years, 
including  current  and  planned 
collaborations;  (c)  all  thesis  or 
postdoctoral  advisees/advisors  within 
the  past  four  years;  and  (d)  all  persons 
in  your  field  with  whom  you  have  had 
a  consulting  or  financial  arrangement 
within  the  past  four  years,  who  stand  to 
gain  by  seeing  the  project  funded.  This 
form  is  necessary  to  assist  program  staff 
in  excluding  from  application  review 
those  individuals  who  have  conflicts  of 
interest  with  the  personnel  in  the  grant 
application.  The  program  contact  must 
be  informed  of  any  additional  conflicts 
of  interest  that  arise  after  the  application 
is  submitted. 

11.  Budget 

(a)  Budget  Form  (Form  CSREES-2004J 

Prepare  the  Biidget,  Form  CSREES- 
2004,  in  accordance  with  instructions 
provided  with  the  application  forms.  A 
budget  form  is  required  for  each  year  of 
requested  support.  In  addition,  a 
cumulative  budget  is  required  detailing 
the  requested  total  support  for  the 
overall  project  period.  The  budget  form 
may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 
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under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
allowable  under  the  authorizing 
legislation,  the  applicable  statutes, 
regulations,  and  Federal  cost  principles, 
and  these  program  guidelines,  and  can 
be  justified  as  necessary  for  the 
successful  conduct  of  the  proposed 
project.  Applicants  also  must  include  a 
budget  narrative  to  justify  their  budget 
requests  (see  section  (b)  below). 

(b)  Budget  Narrative 

All  budget  categories,  with  the 
exception  of  Indirect  Costs,  for  which 
support  is  requested  must  be 
individually  listed  (with  costs)  in  the 
same  order  as  the  budget  and  justified 
on  a  separate  sheet  of  paper  and  placed 
immediately  behind  the  Budget  form. 

12.  Ciurent  and  Pending  Support  (Form 
CSREES-2005) 

All  applications  must  contain  Form 
CSREES-2005  listing  other  current 
public  or  private  support  (including  in- 
house  support)  to  which  personnel  [i.e., 
individuals  submitting  a  vitae  in 
response  to  item  8.(b)  of  this  part) 
identified  in  the  application  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Please  follow  the  instructions 
provided  on  this  form.  Concurrent 
submission  of  identical  or  similar 
applications  to  other  possible  sponsors 
will  not  prejudice  application  review  or 
evaluation  by  OEPNU.  However,  an 
application  that  duplicates  or  overlaps 
substantially  with  an  application 
already  reviewed  and  funded  (or  to  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program.  Please  note  that  the  project 
being  proposed  should  be  included  in 
the  Pending  section  of  the  form. 

13.  Certifications 

Note  that  by  signing  Form  CSREES- 
2002  the  applicant  is  providing  the 
certifications  required  by  7  CFR  Part 
3017,  regarding  Debarment  and 
Suspension  and  Drug-Free  Workplace, 
arid  7  CFR  Part  3018,  regarding 
Lobbying.  The  certification  forms  are 
included  in  the  application  package  for. 
informational  purposes  only.  These 
forms  should  not  be  submitted  with  the 
application  since  by  signing  Form 
CSREES-2002  your  organization  is 
providing  the  required  certifications.  If 
the  project  will  involve  a  subcontractor 
or  consultant,  the  subcontractor/ 
consultant  should  submit  a  Form  AD- 
1048,  Certification  Regarding 
Debarment.  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 


Covered  Transactions,  to  the  grantee 
organization  for  retention  in  dieir 
records.  This  form  should  not  be 
submitted  to  USDA. 

14.  Compliance  With  the  National 
Environmental  Policy  Act  (NEPA)  (Form 
CSREES-2006) 

As  outlined  in  7  CFR  Parts  lb  and 
3407  (the  USDA  and  CSREES 
regulations  implementing  NEPA),  the 
,  environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  and  OEPNU  may 
determine  whether  any  further  action  is 
needed.  In  some  cases,  however,  the 
preparation  of  environmental  data  may 
not  be  required.  Certain  categories  of 
actions  are  excluded  fi-om  the 
requirements  of  NEPA. 

In  order  for  CSREES  and  OEPNU  to 
determine  whether  any  further  action  is 
needed  with  respect  to  NEPA,  pertinent 
information  regarding  the  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  Form 
CSREES-2006,  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
application  indicating  whether  the 
applicant  is  of  the  opinion  that  th»u 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefore.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion(s)  must  be  identified. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  and 
OEPNU  may  determine  that  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement  is 
necessary  for  an  activity,  if  substantial 
controversy  on  enviromnental  grounds 
exists  or  if  other  extraordinary 
conditions  or  circumstances  are  present 
which  may  cause  such  activity  to  have 
a  significant  environmental  effect. 

C.  Submission  of  Applications 

1.  When  To  Submit  (Deadline  Date) 

Applications  must  be  received  by  COB 
on  August  14,  2003  (5  p.m.  Eastern 
Time).  Applications  received  after  this 
deadline  will  not  be  considered  for 
funding. 

2.  What  To  Submit 

An  original  and  ten  (10)  copies  of  the 
application  must  be  submitted  in  one 
package. 

3.  Where  To  Submit 

Applicants  are  strongly  encouraged  to 
submit  completed  applications  via 
overnight  mail  or  delivery  service  to 
ensure  timely  receipt  by  the  USDA.  The 
address  for  hand-delivered  applications 
or  applications  submitted  using  an 
express  mail  or  overnight  courier 


service  is:  Biodiesel  Fuel  Education 
Program,  c/o  Proposal  Services  Unit, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  U.S.  Department 
of  Agricultiu-e,  Room  1420,  Waterfront 
Centre,  800  9th  Street,  SW., 
Washington,  DC  20024,  Telephone: 
(202) 401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Biodiesel  Fuel  Education 
Program,  c/o  Proposal  Services  Unit, 
Cooperative  State  Research,  Education, 
and  Extension  Service,  U.S.  Department 
of  Agriculture,  STOP  2245,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2245. 

D.  Acknowledgment  of  Applications 

The  receipt  of  all  applications  will  be 
acknowledged  by  E-mail.  Therefore, 
applicants  are  strongly  encouraged  to 
provide  acciuate  E-mail  addresses, 
where  designated,  on  the  Form 
CSREES-2002.  If  the  applicant's  E-mail 
address  is  not  indicated,  CSREES  will 
acknowledge  receipt  of  the  application 
by  letter. 

Applicants  who  do  not  receive  an     , 
acknowledgment  within  60  days  of  the 
submission  deadline  should  contact  the 
program  contact.  Once  the  application 
has  been  assigned  a  proposal  number, 
that  number  should  be  cited  on  all 
future  correspondence. 

Part  rv.  Review  Process 

A.  General 

Reviewers  will  include  government 
and  non-government  personnel.  All 
reviewers  will  be  selected  based  upon 
training  and  experience  in  relevant 
scientific,  extension,  or  education  fields, 
taking  into  account  the  following 
factors:  (a)  The  level  of  relevant  formal 
scientific,  technical  education,  or 
extension  experience  of  the  individual, 
as  well  as  the  extent  to  which  an 
individual  is  engaged  in  relevant 
research,  education,  or  extension 
activities;  and  (b)  the  need  to  include  as 
reviewers  experts  from  various  areas  of 
specialization  within  relevant  scientific, 
education,  or  extension  fields. 

In  addition,  when  selecting  non- 
government reviewers,  the  following 
factors  will  be  considered:  (a)  The  need 
to  include  as  reviewers  other  experts 
[e.g.,  producers,  range  or  forest 
managers/operators,  and  consumers) 
who  can  assess  relevance  of  the 
applications  to  targeted  audiences  and 
to  program  needs;  (b)  the  need  to 
include  as  reviewers  experts  from  a 
variety  of  organizational  types  [e.g., 
colleges,  universities,  industry,  state 
and  Federal  agencies,  private  profit  and 
non-profit  organizations)  and 
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geographic  locations;  (c)  the  need  to 
maintain  a  balanced  composition  of 
reviewers  with  regard  to  minority  and 
female  representation  and  an  equitable 
age  distribution;  and  (d)  the  need  to 
include  reviewers  who  can  judge  the 
effective  usefulness  to  producers  and 
the  general  public  of  each  appUcation. 

CSREES  will  compile  application 
reviews  by  the  individual  reviewers  and 
recommend  awards  to  OEPNU.  OEPNU 
will  make  final  award  decisions. 

B.  Evaluation  Criteria 

The  evaluation  criteria  below  will  be 
used  in  reviewing  applications 
submitted  in  response  to  this  RFA: 

1.  Relevance  of  proposed  project  to 
current  and  future  issues  related  to  the 
production,  use,  distribution,  fuel 
quality,  and  fuel  properties  of  biodiesel, 
including: 

(a)  Demonstrated  knowledge  about 
markets,  state  initiatives,  impacts  on 
local  economies,  regulatory  issues, 
standards,  and  technical  issues; 

(b)  Demonstrated  knowledge  about 
issues  associated  with  developing  a 
biodiesel  infrastructure;  and 

(c)  Quality  and  extent  of  stakeholder 
involvement  in  planning  and 
accomplishment  of  program  objectives. 

2.  Reasonableness  of  project  proposal, 
including: 

(a)  Sufficiency  of  scope  and  strategies 
to  provide  a  consistent  message  in 
keeping  with  existing  standards  and 
regulations; 

(b)  Adequacy  of  Project  Description 
(see  Part  III,  B.  5.) ,  suitability  and 
feasibility  of  methodology  to  develop 
and  implement  program; 

(c)  Clarity  of  objectives,  milestones, 
and  indicators  of  progress; 

(d)  Adequacy  of  plans  for  reporting, 
assessing  and  monitoring  results  over 
project's  duration;  and 

(e)  Demonstration  of  feasibihty,  and 
probability  of  success. 

1.  Technical  quality  of  proposed 
project,  including: 

(a)  Suitability  and  qualifications  of 
key  OToject  personnel; 

(b)  Institutional  experience  and 
competence  in  providing  alternative 
fuel  education,  including: 

(1)  Demonstrated  knowledge  about 
programs  involved  in  alternative  fuel 
research  and  education; 

(2)  Demonstrated  knowledge  about 
other  fuels,  fuel  additives,  engine 
performance,  fuel  quality  and  fuel 
emissions; 

(3)  Demonstrated  knowledge  about 
Federal,  State  and  local  programs  aimed 
at  encoiuaging  alternative  fuel  use; 

(4)  Demonstrated  ability  in  providing 
educational  programs  and  developing 
technical  programs;  and 


(5)  Demonstrated  ability  to  analyze 
-technical  information  relevant  to  the 
biodiesel  industry. 

(a)  Adequacy  of  available  or 
obtainable  resources;  and 

(b)  Quality  of  plans  to  administer  and 
maintain  the  project,  including 
collaborative  efforts,  evaluation  and 
monitoring  efforts. 

C.  Conflicts  of  Interest  and 
Confidentiality 

During  the  peer  evaluation  process, 
extreme  care  will  be  taken  to  prevent 
any  actual  or  perceived  conflicts  of 
interest  that  may  impact  review  or 
evaluation.  For  the  purpose  of 
determining  conflicts  of  interest,  the 
academic  and  administrative  autonomy 
of  an  institution  shall  be  determined  by 
reference  to  the  current  version  of  the 
Higher  Education  Directory,  published 
by  Higher  Education  Publications,  Inc., 
6400  Arlington  Boulevard,  Suite  648. 
Falls  Church,  VA  22042.  Phone:  (703) 
532-2300.  Web  site:  http:// 
www.hepinc.com. 

Names  of  submitting  institutions  and 
individuals,  as  well  as  application 
content  and  peer  evaluations,  will  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  peer  reviewers  will  remain 
confidential  throughout  the  entire 
review  process.  Therefore,  the  names  of 
the  re\iewers  will  not  be  released  to 
applicants.  At  the  end  of  the  fiscal  year, 
names  of  reviewers  will  be  made 
available  in  such  a  way  that  the 
reviewers  caimot  be  identified  with  the 
review  of  any  particular  application. 

Part  V.  Award  AdministratiDn 

A.  General 

Awards  made  piu-suant  to  this  RFA 
will  be  made  in  accordance  with  the 
final  rule  published  for  the  Biodiesel 
Fuel  Education  Program,  including  any 
changes  that  may  be  made  to  the 
Proposed  Rule  published  elsewhere  in 
this  issue  of  the  Federal  Register  as 
necessary  to  address  public  comments 
submitted  in  response  to  the  Proposed 
Rule. 

Within  the  limit  of  funds  available  for 
such  purpose,  the  Authorized 
Departmental  Officer  (ADO)  shall  make 
grants  to  those  responsible,  eligible 
applicants  whose  applications  are 
judged  most  meritorious  under  the 
procedures  set  forth  in  this  RFA.  The 
date  specified  by  the  ADO  as  the 
effective  date  of  the  grant  shall  be  no 
later  than  September  30  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  piupose,  unless 


otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  grant  effective  date,  but 
as  soon  thereafter  as  practical  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds  granted 
by  OEPNU  under  this  RFA  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regiilations. 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (Parts  3015  and  3019  of  7 
CFR). 

B.  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  RFA.  if  such  information  has  not 
been  provided  previously  under  a 
CSREES  program.  CSREES  will  provide 
copies  of  forms  recommended  for  use  in 
fulfilling  these  requirements  as  part  of 
the  preaward  process.  Although  an 
applicant  may  be  eligible  based  on  its 
status  as  one  of  these  entities,  there  are 
factors  which  may  exclude  an  applicant 
from  receiving  Federal  financial  and 
nonfinancial  assistance  and  benefits 
under  this  program  [e.g.,  debarment  or 
suspension  of  an  individual  involved  or 
a  determination  that  an  applicant  is  not 
responsible  based  on  submitted 
organizational  management 
information). 

C.  Award  Document  and  Notice  of 
Award 

The  award  document  will  provide 
pertinent  instructions  and  information 
including,  at  a  minimum,  the  following: 

1.  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  OEPNU  has  issued  an  award 
under  the  terms  of  this  request  for 
applications; 

2.  Title  of  project; 

3.  Name(s)  and  institution(s)  of  PDs 
chosen  to  direct  and  control  approved 
activities; 

4.  Identifying  award  number  assigned 
by  the  Department; 

5.  Project  period,  specifying  the 
amoimt  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

6.  Total  amount  of  Departmental 
financial  assistance  approved  by 
OEPNU  during  the  project  period; 

7.  Legal  authority(ies)  under  which 
the  award  is  issued; 

8.  Appropriate  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number; 
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9.  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
award;  and 

10.  Other  information  or  provisions 
deemed  necessary  by  OEPNU  and 
CSREES  to  carry  out  the  awarding 
activities  or  to  accomplish  the  purpose 
of  a  particular  award. 

Part  VI.  Additional  Information 

A.  Access  To  Review  Information 

Copies  of  reviews,  not  including  the 
identity  of  reviewers,  and  a  smnmary  of 
the  comments  will  be  sent  to  the 
applicant  PD  after  the  review  process 
has  been  completed. 

B.  Use  of  Funds;  Changes 

1.  Delegation  of  Fiscal  Responsibility 

Unless  the  terms  and  conditions  of 
the  award  state  otherwise,  the  awardee 
may  not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditure  of  award  funds. 

2.  Changes  in  Project  Plans 

(a)  The  permissible  changes  by  the 
awardee,  PD(s),  or  other  key  project 
personnel  in  the  approved  project  shall 
be  limited  to  changes  in  methodology, 
techniques,  or  other  similar  aspects  of 
the  project  to  expedite  achievement  of 
the  project's  approved  goals.  If  the 
awardee  or  the  PD(s)  is  uncertain  as  to 
whether  a  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  Authorized  Departmental  Officer 
(ADO)  for  a  final  determination!  The 
ADO  is  the  signatory  of  the  award 
document,  not  the  program  contact. 

(b)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

(c)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  award. 

(e)  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
OEPNU  without  additional  financial 


support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary    ■ 
to  complete  or  fulfill  the  purposes  of  an 
approved  project,  but  in  no  case  shall 
the  total  project  period  exceed  five 
years.  Any  extension  of  time  shall  be 
conditioned  upon  prior  request  by  the 
awardee  and  approval  in  writing  by  the 
ADO,  unless  prescribed  otherwise  in  the 
terms  and  conditions  of  award. 

(f)  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditiu«s  of 
amoimts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 
principles.  Departmental  regulations,  or 
award. 

C.  Expected  Program  Outputs  and 
Reporting  Requirements 

1.  Quarterly  Progress  Reports 

Quarterly  Progress  Reports  must  be 
submitted  to  the  USDA  program  contact 
person  throughout  the  life  of  the  grant. 
Generally,  the  Quarterly  Progress 
Reports  should  include  a  summary  of 
overall  progress  toward  project 
objectives,  a  description  of  current 
problems  or  unusual  developments, 
plans  for  the  next  quarter's  activities, 
and  any  other  information  that  is 
pertinent  to  the  ongoing  project  or 
which  may  be  specified  in  the  terms  and 
conditions  of  the  award. 

2.  Current  Research  Information  System 
(CRIS)  Reports 

Grant  recipients  are  required  to 
submit  annual  and  summary  evaluation 
reports  via  the  CSREES  Current 
Research  Information  System  (CRIS). 
CRIS  is  an  electronic.  Web-based 
inventory  system  that  facilitates  both 
grantee  submissions  of  project  outcomes 
and  public  access  to  information  on 
Federally  funded  projects. 

D.  Applicable  Federal  Statutes  and 
Regulations 

Several  Federal  statutes  and 
regulations  apply  to  grant  applications 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include,  but  are  not  limited  to: 
7  CFR  Part  1,  subpart  A— USDA 

impleinentation  of  the  Freedom  of 

Information  Act. 
7  CFR  Part  3— USDA  implementation  of 

OMB  Circular  No.  A-129  regarding 

debt  collection. 
7  CFR  Part  15,  subpart  A— USDA 

implementation  of  Title  VI  of  the  Civil 

Rights  Act  of  1964,  as  amended. 
7  CFR  Part  3015— USDA  Uniform 

Federal  Assistance  Regulations, 


implementing  OMB  directives  (i.e., 
OMB  Circular  Nos.  A-21  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formeriy  the 
Federal  Grant  and  Cooperative 
Agreement  Act  of  1977,  Public  Law 
95-224),  as  well  as  general  policy 
requirements  applicable  to  recipients 
of  Departmental  financial  assistance. 

7  CFR  Part  3017— USDA 
implementation  of  Governmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and  , 
Governmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  Part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  Part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  and 
Other  Nonprofit  Organizations. 

7  CFR  Part  3052— USDA 
implementation  of  OMB  Circular  No. 
A-133,  Audits  of  States,  Local 
Governments,  and  Non-profit 
Organizations. 

7  CFR  Part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

29  U.S.C.  794  (sec.  504,  Rehabilitation 
Act  of  1973)- and  7  CFR  Part  15b 
(USDA  implementation  of  statute) — 
prohibiting  discrimination  based 
upon  physical  or  mental  handicap  in 
Federally  assisted  programs. 

35  U.S.C.  200  et  seq.— Bayh-Dole  Act. 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of 
small  business  firms  and  domestic 
nonprofit  organizations,  including 
universities,  in  Federally  assisted 
programs  (implementing  regulations 
are  contained  in  37  CFR  Part  401). 

E.  Confidential  Aspects  of  Applications 
and  Awards 

When  an  application  results  in  an 
award,  it  becomes  a  part  of  the  record 
of  USDA  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  confidential, 
privileged,  or  proprietary  nature  will  be 
held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietary  should  be 
clearly  marked  within  the  application. 
The  original  copy  of  an  application  that 
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does  not  result  in  an  award  will  be 
retained  by  the  Agency  for  a  period  of 
one  year.  Other  copies  will  be 
destroyed.  Such  an  application  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  An  application  may  be  withdrawn 
at  any  time  prior  to  the  final  action 
thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  Part  3015, 
subpart  V  (48  FR  29114,  June  24,  1983), 
this  program  is  excluded  fit)m  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  This 
program  does  not  directly  affect  State 
and  local  governments.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  under  OMB  Dociunent  No. 
0524-0039. 

G.  Definitions 

For  the  piupose  of  this  program,  the 
following  definitions  are  applicable: 

Administrator  means  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  and  any  other  officer 
or  employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

Authorized  departmental  officer  or 
ADO  means  the  Secretary  or  any 
employee  of  the  Department  who  has 
the  authority  to  issue  or  modify  grant 
instruments  on  behalf  of  the  Secretary. 

Authorized  organizational 
representative  or  AOR  means  the 
president  or  chief  executive  officer  of 
the  applicant  organization  or  the 
official,  designated  by  the  president  or 
chief  executive  officer  of  the  applicant 
organization,  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 

Biodiesel  means  a  monoalkyl  ester 
that  meets  the  requirements  of  an 
appropriate  American  Society  for 
Testing  and  Materials  Standard. 

Budget  period  means  the  interval  of 
time  (usually  12  months)  into  which  the 
project  period  is  divided  for  budgetary 
and  reporting  purposes. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

Education  activity  means  an  act  or 
process  that  imparts  knowledge  or  skills 
through  formal  or  informal  training  and 
outreach. 

Grant  means  the  award  by  the 
Secretary  of  funds  to  an  eligible 


recipient  for  the  purpose  of  conducting 
the  identified  project. 

Grantee  means  the  organization 
designated  in  the  award  document  as 
the  responsible  legal  entity  to  which  a 
grant  is  awarded. 

Institution  of  higher  education,  as 
defined  in  sec.  101  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1001), 
means  an  educational  institution  in  any 
State  that:  (1)  Admits  as  regular  students 
only  persons  having  a  certificate  of 
graduation  from  a  school  providing 
secondary  education,  or  the  recognized 
equivalent  of  such  a  certificate;  (2)  is 
legally  authorized  within  such  State  to 
provide  a  program  of  education  beyond 
secondary  education;  (3)  provides  an 
educational  program  for  which  the 
institution  awards  a  bachelor's  degree  or 
provides  not  less  than  a  two-year 
program  that  is  acceptable  for  full  credit 
toward  such  a  degree;  (4)  is  a  public  or 
other  nonprofit  institution;  and  (5)  is 
accredited  by  a  nationally  recognized 
accrediting  agency  or  association,  or  if 
not  so  accredited,  is  an  institution  that 
has  been  granted  preaccreditation  status 
by  such  an  agency  or  association  that 
has  been  recognized  by  the  Secretary  of 
Education  for  the  granting  of 
preaccreditation  status,  and  the 
Secretary  of  Education  has  determined 
that  there  is  satisfactory  assurance  that 
the  institution  v«ll  meet  the 
accreditation  standards  of  such  an 
agency  or  association  within  a 
reasonable  time. 

0£PM7  means  the  Office  of  Energy 
Policy  and  New  Uses. 

Peer  review  is  an  evaluation  of  a 
proposed  project  performed  by  experts 
with  the  scientific  knowledge  and 
technical  skills  to  conduct  the  proposed 
work  whereby  the  technical  quality  and 
relevance  to  the  program  are  assessed. 

Project  director  or  PD  means  the 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Secretary  who  is 
responsible  for  the  direction  and 
management  of  the  project,  also  known 
as  a  principal  investigator  for  research 
activities. 

Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  (as 
defined  above). 

Program  means  the  Biodiesel  Fuel 
Education  Program. 

Project  means  the  particular  activity 
within  the  scope  of  the  program 
supported  by  a  grant  award. 

Project  period  means  the  period,  as 
stated  in  the  award  document  and 
modifications  thereto,  if  any,  during 
which  Federal  sponsorship  begins  and 
ends. 


Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  may  be 
delegated. 

Done  af  Washington.  DC.  this  9th  day  of 
July  2003. 

Roger  Conway, 

Director.  Office  of  Energy  Policy  and  New 
Uses. 

[FR  Doc.  03-17852  Filed  7-14-03:  8:45  Am\ 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Docket  No.  L&-03-06] 

Request  for  an  Extension  of  and 
Revision  to  a  Currently  Approved 
InformatioiT  Collection 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget,  for  an  extension  for  and 
revision  to  a  currently  approved 
information  collection  for  the  Federal 
Seed  Act  Labeling  and  Enforcement. 
DATES:  Comments  received  by 
September  15,  2003  will  be  considered. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Richard  C.  Payne,  Chief,  Seed 
Regulatory  and  Testing  Branch,     . 
Livestock  and  Seed  Program, 
Agricultural  Marketing  Service,  U.S. 
Department  of  Agricultiu^,  801  Summit 
Crossing  Place,  Suite  C,  Gastonia,  North 
Carolina  28054-2193;  telephone  (704) 
810-8871.  fax  (704)  852-4189. 
SUPPLEMENTARY  INFORMATION: 

Title:  Federal  Seed  Act  Program. 

OMB  Number:  0581-0026. 

Expiration  Date  of  Approval:  March 
31,  2004. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collection. 

Abstract:  This  information  collection 
and  recordkeeping  requirements  are 
necessary  to  conduct  the  FSA  (7  U.S.C. 
1551,  et  seq.)  program  with  respect  to 
certain  testing,  labeling,  and 
recordkeeping  requirements  of 
agricultural  and  vegetable  seeds  in 
interstate  commerce. 

The  FSA.  Title  n.  is  a  truth-in-labeling 
law  that  regulates  agricultural  and 
vegetable  planting  seed  in  interstate 
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commerce.  Seed  subject  to  the  FSA 
must  be  labeled  with  certain  quality 
information  and  it  requires  that 
information  to  be  truthful.  The  Act 
prohibits  the  interstate  shipment  of. 
falsely  advertised  seed  and  seed 
containing  noxious-weed  seeds  that  are 
prohibited  from  sale  in  the  State  into 
which  the  seed  is  being  shipped. 

Besides  providing  farmers  and  other 
seed  buyers  with  information  necessary 
to  make  an  informed  choice  and  protect 
the  buyer  from  buying  mislabeled  seed, 
the  FSA  promotes  fair  competition 
within  the  seed  industry.  It  also 
encourages  uniformity  in  labeling, 
aiding  the  movement  of  seed  between 
the  States.  Because  seed  moving  in 
interstate  commerce  must  be  labeled 
according  to  the  FSA,  most  State  laws 
have  seed  labeling  requirements  similar 
to  those  of  the  FSA,  causing  more 
uniformity  of  State  laws. 

Although  anyone  can  submit  a 
complaint  to  the  SRTB,  the  FSA  is 
primarily  enforced  through  cooperative 
agreements  with  the  States.  State  seed 
'  inspectors  inspect  and  sample  seed 
where  it  is  being  sold.  They  send  a 
sample  of  the  seed  and  a  copy  of  the 
labeling  to  the  State  seed  laboratory 
where  the  sample  is  tested  and  the 
analysis  compared  with  the  label.  When 
violations  are  found,  State  personnel 
may  take  corrective  action  such  as 
issuing  a  stop  sale  order  to  keep  the 
seed  from  being  sold  until  it  is  correctly 
labeled  or  otherwise  disposed  of.  They 
may  also  take  action  against  the  shipper 
or  labeler  of  the  seed.  The  action  A  State 
may  take  against  a  shipper  in  another 
State  is  limited.  Therefore,  violations 
involving  interstate  shipments  may  be 
turned  over  to  AMS  for  Federal  action. 

AMS  investigates  the  complaints.  The 
investigation  normally  involves  check 
testing  the  State's  official  sample  and 
possibly  the  shipper's  file  sample  at  the 
Testing  Section.  The  shipper's  records 
are  checked  to  establish  that  there  was 
a  violation  of  the  FSA,  responsibility  for 
the  violation,  and  the  cause  of  the 
mislabeling,  if  possible.  The 
investigation  will  help  the  shipper  find 
and  correct  the  problem  causing  the 
violation  and  help  AMS  to  determine 
the  appropriate  regulatory  action. 
Regulatory  action  is  to  take  no  action  if 
the  investigation  finds  the  FSA  was  not 
violated,  a  letter  of  warning  for  less 
serious  violations,  or  a  monetary 
settlement  for  more  serious  violations. 
No  unique  forms  are  required  for  this 
information  collection.  The  FSA 
requires  seed  in  interstate  commerce  to 
be  tested  and  labeled.  Once  in  a  State, 
seed  must  comply  with  the  testing  and 
labeling  requirements  of  the  State  seed 
law.  The  same  test  and  labeling  required 


by  the  FSA  nearly  always  satisfies  the 
State's  testing  and  labeling 
requirements.  Also  the  receiving,  sales, 
cleaning,  testing,  and  labeling  records 
required  by  the  FSA,  are  records  that  the 
shipper  would  normally  keep  in  good 
business  practice. 

The  information  obtained  under  this 
information  collection  is  the  minimum 
information  necessary  to  effectively 
carry  out  the  enforcement  of  the  FSA. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
■  is  estimated  to  average  2.13  hours  per 
response. 

Respondents:  Interstate  shippers  and 
labelers  of  seed. 

Estimated  Number  of  Respondents: 
2.679. 

Estimated  Number  of  Responses  per 
Respondents:  6.42. 

Estimated  Total  Annual  Burden  on 
Respondents:  36.602. 

Comments  Are  Invited  On:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  biuden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Richard  C. 
Payne,  Chief,  Seed  Regulatory  and 
Testing  Branch,  LS,  AMS.  USDA.  801 
Summit  Crossing  Place,  Suite  C. 
Gastonia.  North  Carolina  28054-2193  or 
E-mail  to  richard.payne2@usda.gov.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  July  9,  2003. 
A.J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-17800  Filed  7-14-03;  8:45  ami 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

[Doc.  No.  LS-Oa-07] 

Request  for  an  Extension  of  and 
Revision  to  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget,  for  an  extension  of  and 
revision  to  the  currently  approved 
information  collection  for  the  Seed 
Service  Testing  Program. 
DATES:  Comments  received  by 
September  15,  2003  will  be  considered. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Richard  C.  Payne,  Chief,  Seed 
Regulatory  and  Testing  Branch  (SRTB), 
Livestock  and  Seed  Program, 
Agricultural  Marketing  Service.  U.S. 
Department  of  Agriculture.  801  Summit 
Crossing  Place.  Suite  C.  Gastonia,  North 
Carolina  28054-2193;  telephone  (704) 
810-8871  and  Fax  niunber  (704)  852- 
4189. 

SUPPLEMENTARY  INFORMATION: 

Title:  Seed  Service  Testing  Program. 

OMB  Number:  0581-0140. 

Expiration  Date  of  Approval:  May  31, 
2004. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  This  information  collection 
is  necessary  to  conduct  voluntary  seed 
testing  on  a  fee  for  service  basis.  The 
Agricultural  Marketing  Act  of  1946.  as 
amended,  7  U.S.C.  1621  et  seq. 
authorizes  the  Secretary  to  inspect  and 
certify  the  quality  of  agricultural 
products  and  collect  such  fees  as 
reasonable  to  cover  the  cost  of  service 
rendered. 

The  purpose  of  the  voluntary  program 
is  to  promote  efficient,  orderly 
marketing  of  seeds,  and  assist  in  the 
development  of  new  and  expanding 
markets.  Under  the  program,  ssunples  of 
agricultural  and  vegetable  seeds 
submitted  to  AMS  are  tested  for  factors 
such  as  purity  and  germination  at  the 
request  of  the  applicant  for  the  service. 
In  addition,  grain  samples,  submitted  at 
the  applicant's  request,  by  the  Grain 
Inspection.  Packers,  and  Stockyards 
Administration  are  examined  for  the 
presence  of  certain  weed  and  crop  seed. 
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A  Federal  Seed  Analysis  Certificate  is 
issued  giving  the  test  results.  Most  of 
the  seed  tested  under  this  program  is 
scheduled  for  export.  Many  importing 
countries  require  a  Federal  Seed 
analysis  Certificate  on  U.S.  seed. 

The  only  information  collected  is 
infonnation  needed  to  provide  the 
service  requested  by  the  applicant.  This 
includes  information  to  identify  the 
seed  being  tested,  the  seed  treatment  (if 
treated  with  a  pesticide),  the  tests  to  be 
performed,  and  any  other  appropriate 
information  required  by  the  applicant  to 
be  on  the  Federal  Seed  Analysis 
Certificate. 

The  number  of  seed  companies 
applying  for  the  seed  testing  service  has 
increased  ft-om  65  to  82  diaring  the  past 
3  years  due  to  an  increase  in  the  number 
of  companies  exporting  seed.  The  total 
number  of  samples  received  for  testing 
has  increased  also.  Therefore,  the 
average  burden  for  information 
collection  has  remained  about  the  same 
for  seed  companies  applying  for  the 
service. 

The  information  in  this  collection  is 
used  only  by  authorized  AMS 
employees  to  track,  test,  and  report 
results  to  the  applicant. 

Estimate  of  Burden:  Public  reporting 
biirden  for  this  collection  of  information 
is  estimated  to  average  .25  hours  per 
response. 

Respondents:  Applicants  for  seed 
i  testing  service. 

Estimated  Number  of  Respondents: 
82. 

Estimated  Number  of  Responses  per 
Respondent:  24.3. 

Estimated  Total  Annual  Burden  on 
Respondents:  498.5  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  iniformation 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
te(::hoological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Richard  C. 
Payne,  Chief,  Seed  Regulatory  and 
Testing  Branch,  LS,  AMS,  USDA,  801 
Summit  Crossing  Place,  Suite  C, 
Gastonia,  North  Carolina  28054-2193  or 
by  E-mail  to  richard.payne2@usda.gov. 
All  comments  received  will  be  available 


for  public  inspection  during  regular 
business  hours  at  the  same  adckess. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  July  9,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-17801  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Revised  Souttteast  Geographic  Area 
Rangeiand  Allotment  IManagement 
Plans  on  Some  National  Forest  System 
Lands  on  the  Buffalo  Gap  National 
Grassland  in  South  Dakota 

agency:  Forest  Service,  USDA. 
ACTON:  Notice  of  intent  to  prepare  an 
environmental  impact  statement  in 
conjimction  with  the  revision  of 
allotment  management  plans. 

SUMMARY:  Revise  Rangeiand  Allotment 
Management  Plans  (RAMP)  for  all 
allotments  within  the  Fall  River 
Southeast  Geographic  Area  (FRSEGA) 
and  the  Fox  Allotment  whose  boundary 
lies  within  the  Fall  River  West 
Geographic  Area  (FRWGA),  and  analyze 
continuation  of  grazing  vkrithin  the 
constraints  of  the  Revised  Nebraska 
Land  and  Resource  Management  Plan 
(NLRMP). 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  within 
30  days  after  publication  in  the  Federal 
Register.  The  draft  environmental 
impact  statement  is  expected  August 
2003  and  the  final  environmental 
impact  statement  is  expected  October 
2003. 

ADDRESSES:  Send  written  comments  to: 
Mike  Erk,  Interdisciplinary  Team 
Leader,  USDA  Forest  Service,  PO  Box 
732. 1801  Highway  18  By-pass,  Hot 
Springs,  SD  57747. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Erk,  Interdisciplinary  Team 
Leader,  USDA  Forest  Service,  PO  Box 
732, 1801  Highway  18  By-pass,  Hot 
Springs,  SD  75547.  Phone  (605)  745- 
4107 

sIIpPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action:  The 
purpose  of  the  EIS  is  to  determine 
ciinent  conditions,  analyze 
environmental  consequences  of  actions 
to  these  conditions,  and  assist  the 
decision  maker  in  selecting 
management/monitoring  strategies 


consistent  with  meeting  desired 
condition  sin  the  NLRMP.  The  need  for 
the  action  is  to  reverse  undesirable 
conditions,  and  ensure  that  authorized 
uses  and  associated  management 
activities  move  them  towards  desired 
NLRMP  conditions. 

Proposed  Action:  The  Fall  River 
Ranger  District  proposes  to  implement 
best  management  practices  and 
activities  with  adaptive  management 
and  monitoring  strategies  to  ensure 
there  are  no  disparities  between  current 
conditions  and  NLRMP  desired 
conditions. 

Possible  Alternatives:  No- Action 
Alternative  is  to  not  change  current 
permitted  uses.  No-Use  alternative  is  to 
eliminate  any  uses  on  the  project  area. 

Responsible  Official:  Michael  E. 
McNeill,  District  Ranger,  Fall  River 
Ranger  District,  PO  Box  732,  1801 
Highway  18  By-pass,  Hot  Springs,  SD 
57747. 

Nature  Of  Decision  To  Be  Made:  The 
decision  to  be  made  is  whether  or  not 
to  continue  permitted  uses  within  the 
project  area.  If  uses  are  permitted,  then 
adaptive  management  strategies  and 
monitoring  will  be  identified  to  ensure 
compliance  with  desired  NLRMP 
conditions. 

Scoping  Process:  The  agency  sent  a 
letter  to  interested  parties  on  April  30, 
2003  requesting  comments  concerning 
the  scope  of  the  analysis.  Comments 
were  due  by  May  20,  2003. 

Release  and  Review  of  the  Draft 
Environmental  Impact  Statement:  The 
draft  environmental  impact  statement 
(DEIS)  is  expected  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  comment 
by  Aujgust  2003.  At  that  time,  the  EPA 
will  publish  a  notice  of  availability  for 
the  DEIS  in  the  Federal  Register.  The 
comment  period  on  the  DEIS  will  be  45 
days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  Uie  Federal 
Register. 

Reviewers  of  the  DEIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions; 
Vermont  Yankee  Nuclear  Power  Com.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  DEIS  stage  but  are  not 
raised  until  after  completion  the  Final 
Environmental  Impact  Statement  (FEIS) 
may  be  waived  or  dismissed  by  the 
coiuts;  City  of  Angoon  v.  Model.  803  F. 
2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin. 

Heritages,  Inc..  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis  1^80).  Because  of 
these  court  rulings,  it  is  verj'  important 
that  those  interested  in  this  proposed 
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action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  FEIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  DEIS  should  be  a 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  DEIS  or  the  merits  of 
the  alternatives  formulated  and 
'discussed  in  the  statements.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
pubhc  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  15Qfi.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  July  1,  2003. 
Michael  E.  McNeill, 
District  Ranger. 

[FR  Doc.  03-17850  Filed  7-14-03;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology~(NIST). 

'Title:  Fastener  Quality  Act 
Requirements. 

Form  Number(s):  None. 

OMB  Approval  Number:  0693-0015. 

Type  of  Review:  Regular  submission. 

Burden  Hours:  21.5. 

Number  of  Respondents:  2. 

Average  Hours  Per  Response:  1.5 
hours  per  accreditation  body  and  20 
hours  per  petitioner. 

Needs  and  Uses:  The  National 
Institute  of  Standards  afid  Technology 
(NIST),  a  component  of  the  Technology 
Administration  reporting  to  the  Under 
Secretary  for  Technology,  under  the 
Fastener  Quality  Act  (the  Act)  (Pub.  L. 


101-592  amended  by  Pub.  L.  104-113, 
Pub.  L.  105-234  and  Pub.  L.  106-34)  is 
required  to  accept  an  affirmation  from 
laboratory  accreditation  bodies  and 
quality  system  registrar  accreditation 
bodies.  The  affirmation  must  meet  the 
applicable  International  Organization 
for  Standardization/International 
Electro-technical  Commission  (ISO/IEC) 
Guide  (ISO/IEC  Guide  58  for  laboratory 
accreditors  and  ISO/IEC  Guide  61  for 
registrar  accreditors).  An  organization 
having  made  such  an  affirmation  to 
NIST  may  accredit  either  fastener 
testing  laboratories  or  quality  system 
registrars  for  fastener  manufacturers  in 
accordance  with  the  applicable 
provisions  of  the  Fastener  Quality  Act. 
NIST  will  solicit  information 
declarations  from  U.S.  and  foreign 
private  accreditation  bodies.  The 
information  collected  will  enable  NIST 
to  compile  a  list  of  accreditation  bodies 
able  to  provide  accreditations  meeting 
all  the  requirements  of  the  Act  and  of 
the  procedures,  15  CFR  part  280. 

Section  10  of  the  Act  requires  NIST  to 
accept  petitions  from  persons 
publishing  a  document  setting  forth 
guidance  or  requirements  providing 
equcd  or  greater  rigor  and  reliability 
compared  to  ISO/IEC  Guide  25,  ISO/EEC 
Guide  58,  ISO/IEC  Guide  61,  or  ISO/IEC 
Guide  62.  Petitions  to  consider  a 
document  as  an  alternative  to  one  of  the 
ISO/EEC  guides  may  be  accepted  by  the 
Director  of  NIST  for  use  provided  the 
document  provides  equal  or  greater 
rigor  and  reliability  as  compared  to  the 
ISO/IEC  guide. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Jacqueline  Zeiher, 
(202) 395-4638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266.  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  hitemet  at 
dHynek@doc.gov]. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jacqueline  Zeiher.  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 


Dated:  July  9,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Dop.  03-17780  Filed  7-14-03;  8:45  am] 
BILUNG  CODE  3S10-1»-P 


DEPARTMENT  OF  COMMERCE 

Secretarial  Oil  and  Gas  Business 
Development  Mission  to  Russia 

AGENCY:  Department  of  Commerce. 
ACTION:  Notice  to  aimounce  Secretary 
Evans — Oil  and  Gas  Business 
Development  Mission  to  Russia, 
September  21-25,  2003. 


SUMMARY:  Secretary  of  Commerce 
Donald  L.  Evans  will  lead  a  senior-level 
business  development  mission  to  St. 
Petersburg  and  Moscow,  Russia  from 
September  21-25.  2003.  The  focus  of  the 
mission  will  be  to  assist  U.S.  businesses 
to  explore  trade  and  investment 
opportimities  in  the  oil  and  gas  sector 
including  exploration  and  production, 
equipment  and  services,  and 
transportation.  The  delegation  will 
include  approximately  15  U.S.  based 
senior  executives  of  small,  medium  and 
large  sized  U.S.  firms.  The  mission  will 
reaffirm  U.S.  Government  support  of 
U.S.-Russian  cooperation  in  the  energy 
sector  and  seek  to  expand  opportunities 
for  U.S.  companies.  Members  will 
participate  in  the  U.S.-Russia 
Commercial  Energy  Summit  in  St. 
Petersburg  on  September  22-23,  and 
will  participate  in  additional  meetings 
in  Moscow  on  September  24-25.  " 

DATES:  Applications  should  be 
submitted  to  the  Office  of  Business 
Liaison  by  August  8,  2003.  Applications 
received  after  that  date  will  be 
considered  only  if  space  and  scheduling 
constraints  permit. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Business  Liaison;  Room  5062; 
Department  of  Commerce;  Washington, 
DC  20230;  Tel:  (202)  482-1360;  Fax: 
(202)  482^054. 
SUPPLEMENTARY  INFORMATION: 

Secretarial  Oil  and  Gas  Business 
Development  Mission  to  Russia 

September  21-25,  2003 

I.  Description  of  the  Mission 

Secretary  of  Commerce  Donald  L. 
Evans  will  lead  a  senior-level  business 
development  mission  to  St.  Petersburg 
and  Moscow,  Russia  fit)m  September 
21-25,  2003.  The  focus  of  the  mission 
will  be  to  assist  U.S.  businesses  to 
explore  trade  and  investment 
opportunities  in  the  oil  and  gas  sector 
including  exploration  and  production, 
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equipment  and  services,  and 
transportation.  The  delegation  will 
include  approximately  15  U.S.  based 
senior  executives  of  small,  medium  and 
large  sized  U.S.  firms.  The  mission  will 
reaffirm  U.S.  Government  support  of 
U.S.-Russian  cooperation  in  the  energy 
sector  and  seek  to  expand  opportunities 
for  U.S.  companies.  Members  will 
participate  in  the  U.S. -Russia 
Commercial  Energy  Summit  in  St. 
Petersburg  on  September  22-23,  and 
will  participate  in  additional  meetings 
in  Moscow  on  September  24-25. 

II.  Commercial  Setting  for  the  Mission 

The  U.S.  has  become  increasingly 
engaged  with  Russia  on  energy  issues. 
At  the  Presidential  Summit  in  May 
2002,  Presidents  Bush  and  Putin 
announced  a  new  Energy  Dialogue,  with 
the  goals  of  increasing  global  energy 
supply  and  security,  and  promoting 
U.S.-Russian  cooperation  in  developing 
energy  resources.  The  first  event  of  the 
new  Dialogue  was  the  U.S. -Russia 
Commercial  Energy  Summit,  in  October 
2002  in  Houston.  Texas.  This  historic 
Summit  brought  together  top  officials 
and  executives  from  the  U.S.  and 
Russian  governments  and  energy 
industries.  It  was  chaired  by  the  U.S. 
Secretaries  of  Commerce  and  Energy, 
and  the  Russian  Ministers  of  Energy  and 
Economic  Development  and  Trade. 
Together,  they  agreed  to  strengthen 
energy  cooperation  between  the  U.S. 
and  Russia  by  working  towards  the 
common  goals  of  diversifying  energy 
suppbes,  improving  the  investment 
environment,  expanding  commercial 
partnerships,  and  developing  resoiu'ces 
in  an  environmentally  responsible  way. 
They  also  agreed  to  form  the  U.S. -Russia 
Commercial  Energy  Dialogue  (CED).  The 
CED  consists  of  U.S.  and  Russian  energy 
companies,  and  provides  a  forum  for 
discussing  issues  affecting  the  U.S.- 
Russia commercial  energy  relationship. 
The  CED  has  had  regular  meetings  since 
the  Commercial  Energy  Summit,  and 
will  submit  a  report  outlining  ways  to 
promote  more  U.S.-Russian  energy 
cooperation  at  the  Second  Commercial 
Energy  Simunit,  scheduled  for 
September  22-23  in  St.  Petersburg, 
Russia. 

Oil  and  Gas  Equipment  and  Services 

Russia  is  currently  the  fifth  largest 
export  market  for  U.S. -made  oil  and  gas 
field  equipment.  In  2002,  U.S.  exports  of 
oil  and  gas  field  machinery  to  Russia 
totaled  $328  million,  an  increase  of  16 
percent  from  2001.  High  oil  prices, 
which  allowed  Russian  oil  companies  to 
invest  in  new  and  existing  oil  fields,- 
new  pipeline  construction,  and  major 
loans  to  Russian  oil  companies  from  the 


U.S.  Export-Import  Bank  and  the 
European  Bank  for  Reconstruction  and 
Development  account  for  much  of  this 
increase. 

Because  Russia's  mature  oil  ' 

production  base  has  been  exploited  for 
decades,  efforts  to  offset  production 
declines  and  to  increase  oil  recovery 
factors  have  led  to  excellent  prospects 
for  U.S.  exports,  especially  those 
targeted  at  oilfield  rehabilitation  and 
enhanced  oil  recovery  technology. 
There  are  also  a  number  of  new  projects 
planned  for  previously  undeveloped 
regions  such  as  Timan  Pechora,  East 
Siberia,  and  the  Russian  Far  East.  The 
huge  oil  fields  offshore  Sakhalin  Island 
in  the  Russian  Far  East,  which  are  being 
developed  by  several  international 
consortia,  present  enormous 
opportunities  for  U.S.  equipment 
suppliers.  The  consortia  are  expected  to 
invest  a  total  of  $30-45  billion  over  the 
30-year  life  cycles  of  these  projects. 
Investment  in  energy-related 
infrastructiue  such  as  pipelines,  ports, 
and  processing  facilities  is  also  planned. 

Oil  and  Gas  Exploration  and  Production 

In  2003,  Russia  remains  the  world's 
top  energy  producer,  when  production 
of  both  oil  and  natural  gas  is  considered 
on  an  oil  equivalent  basis.  This  year, 
Russia  could  produce  as  much  as  8.0 
million  barrels  of  oil  and  natural  gas 
liquids  per  day  (bpd)  and  610  billion 
cubic  meters  (bcm)  of  natural  gas.  These 
figm-es  represent  a  dramatic  recovery  in 
the  oil  and  gas  sector  since  1996  when 
oil  production  had  dropped  to  only  6.04 
million  bpd  and  in  1997,  when  gas 
production  was  575  bcm.  The  Russian 
govermnent  expects  oil  and  gas 
production  to  continue  to  increase  over 
the  next  decade  as  oil  companies 
discover  new  fields  and  rehabilitate  old 
ones. 

To  date,  U.S.  companies  have  played 
a  fairly  limited  role  in  developing 
Russia's  massive  oil  and  gas  resources. 
U.S.  companies'  involvement  ranges 
from  several  small  joint  ventures  to  the 
massive  Sakhalin-I  project  in  the 
Russian  Far  East. 

Oil  and  Gas  Transportation 

Russia's  oil  exports  have  been  steadily 
increasing  since  1995.  In  2003,  Russia 
will  export  about  5.5  million  bpd  of 
crude  oil  and  refined  oil  products,  based 
on  industry  projections.  The  Russian 
government  and  Russian  energy 
industry  have  stated  that  they  intend  to 
increase  oil  and  gas  exports,  and  to  find 
new  markets  in  addition  to  Europe, 
where  the  demand  for  oil  and  gas  is 
expected  to  remain  relatively  flat.  This 
will  require  new  export  infrastructure 
including  pipelines  and  oil  and  gas 


terminals.  Currently,  consideration  is 
being  given  to  building  an  oil  terminal 
at  the  warm-water  port  of  Mtumansk;  a 
2450-kilometer  pipeline  from  Angarsk 
(East  Siberia)  to  Daqing  in  northeastern 
China;  and  an  LNG  plant  on  Sakhalin 
for  gas  exports  to  the  Far  East. 

ID.  Goals  for  the  Mission 

The  mission  aims  to  further  U.S. 
conunercial  policy  objectives  and  to 
advance  specific  U.S.  business  interests. 
The  mission  will: 

•  Assess  the  commercial  climate  and 
export  and  investment  opportunities  in 
Russia; 

•  Advance  specific  U.S.  business 
interests  of  the  mission  members  by 
introducing  them  to  key  host 
government  decision-making  officials 
and  to  potential  clients  and  business 
partners; 

•  Assist  new-to-market  firms  to  gain  a 
foothold  in  Russia  and  increase  the 
visibility  of  U.S.  companies  already 
operating  in  Russia  in  this  very 
competitive  market; 

•  Support  U.S.  Government  efforts  to 
eliminate  market  access  problems 
encountered  by  U.S.  firms  in  Russia; 

•  Encourage  cofttinued  progress  in 
economic  reforms  in  Russia; 

•  Promote  U.S.-Russian  energy 
cooperation. 

rv.  Scenario  for  the  Mission 

The  Business  Development  Mission 
will  provide  participants  with  exposure 
to  high  level  contacts  and  access  to  the 
Russian  market.  American  Embassy 
officials  and  local  U.S.  businesses  will 
provide  a  detailed  briefing  on  the 
economic,  commercial  and  political 
climate,  and  ciurent  export  and 
investment  opportunities.  Meetings  will 
be  arranged  with  appropriate 
government  ministers  and  other  senior 
level  government  officials.  In  addition, 
private  meetings  will  be  scheduled  with 
potential  business  partners.  Networking 
events  will  also  be  organized  to  provide 
opportunities  to  meet  Russian  business 
and  government  representatives. 
Secretary  Evans  will  meet  with  his  trade 
counterparts  and  other  senior 
government  officials  to  encoiuage 
support  for  U.S.  companies  in  Russia's^ 
energy  sector. 

Mission  members  will  participate  in 
the  U.S.-Russia  Commercial  Energ>' 
Summit  in  St.  Petersburg,  which  will 
allow  them  to  meet  senior  energy  sector 
officials  and  industry  leaders.  They  will 
also  travel  to  Moscow  for  additional  . 
meetings  with  senior  Russian 
government  officials,  as  well  as  for  one- 
on-one  sales  and  business  partnership 
opportunities. 
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The  tentative  trip  itinerary  will  be  as 
follows: 

September  21:  Arrive  in  St.  Petersburg 
September  22:  Commercial  Energy 

Summit  in  St.  Petersburg 
September  23:  Commercial  Energy 

Summit  in  St.  Petersbiug;  travel  to 

Moscow 
September  24:  Meetings  in  Moscow 
September  25:  Meetings  in  Moscow; 

depart  Moscow 

V.  Criteria  for  Participant  Selection    • 

The  recruitment  and  selection  of 
private  sector  participants  for  this 
mission  will  be  conducted  according  to 
the  "Statement  of  Policy  Governing 
Department  of  Commerce-Overseas 
Trade  Missions"  established  in  March 
1997.  Approximately  15  companies  will 
be  selected  for  the  mission.  Companies 
will  be  selected  according  to  the  criteria 
,  set  out  below. 

Eligibility 

Participating  companies  must  be 
incorporated  in  the  United  States.  A 
company  is  eligible  to  participate  if  the 
products  and/or  services  that  it  will 
promote  (a)  are  manufactured  or 
produced  in  the  United  States;  or  (b)  if 
manufactured  or  produced  outside  the 
United  States,  are  marketed  under  the 
name  of  a  U.S.  firm  and  have  U.S. 
content  representing  at  least  51  percent 
of  the  value  of  the  finished  good  or 
service. 

Selection  Criteria 

Companies  will  be  selected  for 
participation  in  the  mission  on  the  basis 
of: 

•  Consistency  of  company's  goals 
with  the  scope  and  desired  outcome  of 
the  mission; 

•  Relevance  of  a  company's  business 
and  product  line  to  the  identified 
growth  sectors; 

•  Rank  of  the  designated  company 
representative; 

•  Past,  present,  or  prospective 
relevant  international  business  activity; 

•  Diversity  of  company  size,  type, 
location,  demographics,  and  traditional 
under-representation  in  business. 

•  Tiinely  receipt  of  signed  mission 
application,  participation  agreement, 
and  participation  fee. 

Recruitment  will  begin  immediately 
and  will  b0  conducted  in  an  open  and 
public  manner,  including  publication  in 
the  Federal  Register,  posting  on  the 
Commerce  Department  trade  missions 
calendar — http://www.ita.doc.gov/ 
doctm/tmcal.html — and  other  Internet 
websites,  press  releases  to  the  general 
and  trade  media.  Promotion  of  the 
mission  will  also  take  place  through  the 
involvement  of  U.S.  Export  Assistance 
Centers  and  relevant  trade  associations. 


An  applicant's  partisan,  political 
activities  (including  politick 
contributions)  are  entirely  irrelevant  to 
the  selection  process. 

VI.  Time  Frame  for  Applications 

Applications  for  the  Russia  Business 
Development  mission  will  be  made 
available  on  or  about  July  3,  2003.  The 
fee  to  participate  in  this  mission  has  not 
yet  been  determined,  but  will  be 
approximately  $8,000-$10,000.  The  fees 
will  not  cover  travel  or  lodging 
expenses,  which  will  be  the 
responsibility  of  each  participant.  For 
additional  information  on  the  trade 
mission  or  to  obtain  an  application, 
contact  the  Office  of  Business  Liaison  at 
202-482-1360.  Applications  should  be 
submitted  to  the  Office  of  Business 
Liaison  by  August  8,  2003,  in  order  to 
ensure  sufficient  time  to  obtain  in- 
country  appointments  for  applicants 
selected  to  participate  in  the  mission. 
Applications  received  after  that  date 
will  be  considered  only  if  space  and 
scheduling  constraints  permit.  A 
mission  website  will  be  posted  at  http:/ 
/www. commerce. com/ 
mssiamission2003  to  share  information 
as  it  becomes  available. 

Contact:  Office  of  Business  Liaison, 
Room  5062,  Department  of  Commerce, 
Washington,  DC  20230,  Tel:  (202)  482- 
1360,  Fax:  (202)  482^054, &fiil;Attp.// 
www.commerce.com/russiamission. 

Dated:  July  9,  2003. 
Dan  McCardell, 

Director,  Office  of  Business  Liaison. 
(FR  Doc.  03-17807  Filed  7-14-03;  8:45  am] 
BILLING  CODE  SSIO-OR-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

President's  Export  Council 
Subcommittee  on  Export 
Administration;  Notice  of  Open 
Meeting 

The  President's  Export  Council 
subcommittee  on  Export  Administration 
(PECSEA)  will  meet  on  July  31,  2003, 10 
a.m.,  at  the  U.S.  Department  of 
Commerce,  Herbert  C.  Hoover  Building, 
Room  3884,  14th  Street  between 
Pennsylvania  and  Constitution 
Avenues,  NW.,  Washington,  DC.  The 
PECSEA  provides  advice  on  matters 
pertinent  to  those  portions  of  the  Export 
Administration  Act,  as  amended,  that 
deal  with  United  States  policies  of 
encouraging  trade  with  all  countries 
with  which  the  United  States  has 
diplomatic  or  trading  relations  and  of 
controlling  trade  for  national  seciurity 
and  foreign  policy  reasons. 


Agenda 

1.  Welcome  by  Under  Secretary  of 
Commerce  for  Industry  and  Security. 

2.  Opening  remarks  oy  the  Chairmem. 

3.  Presentation  of  papers  or  comments 
by  the  public. 

4.  Biu^au  of  Industry  and  Secxuity 
(BIS)  and  Export  Administration  update. 

5.  Export  Enforcement  update. 

6.  Discussion  of  issues. 

7.  Closing  remarks. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  PECSEA.  Written  statements  may  be 
submitted  at  any  time  before  or  after  the 
meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  PECSEA  members,  the 
PECSEA  suggests  that  public 
presentation  materials  or  comments  be 
forwarded  before  the  meeting  to  the 
address  listed  below:  Ms.  Lee  Ann 
Carpenter,  BIS/EA/OSIES  MS:  3876, 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave.  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lee  Ann  Carpenter  on  202-482-2583. 

Dated:  July  9.  2003. 
James  ].  Jochum, 

Assistant  Secretary  for  Export 
Administration. 

(FR  Doc.  03-17804  Filed  7-14-03;  8:45  am) 
BILUNG  CODE  3510->n'-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Request  for  Information 

SUMMARY:  In  furtherance  of  its 
implementation  of  the  new  U.S. 
Commercial  Remote  Sensing  Policy 
authorized  by  the  President  on  April  25. 
2003.  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
seeking  public  comment  with  regard  to 
NOAA's  licensing  of  commercial  remote 
sensing  satellite  systems. 
DATES:  Submit  comments  on  or  before 
August  15.  2003. 

ADDRESSES:  Submit  written  comments 
to:  NOAA/NESDIS  International  and 
Interagency  Affairs  Office,  1335  East- 
West  Highway  SSMCl,  Room  7311, 
Silver  Spring,  MD  20910,  attn:  Timothy 
Stryker,  Chief.  Satellite  Activities 
Branch. 

SUPPLEMENTARY  INFORMATION:  The  new 
U.S.  Commercial  Remote  Sensing  Policy 
establishes  guidance  and 
implementation  actions  for  the  policies 


contained  therein  with  resj)ect  to 
conunercial  remote  sensing  space 
capabilities.  A  fact  sheet  regarding  the 
new  pohcy  directive  may  be  found  on 
the  web  site  of  the  White  House  Office 
of  Science  and  Technology  Policy,  at 
http://www.ostp.gov/html/new.html. 
The  fundamental  goal  of  the  policy  is 
"to  advance  and  protect  U.S.  national 
security  and  foreign  policy  interests  by 
maintaining  the  nation's  leadership  in 
remote  sensing  space  activities,  and  by 
sustaining  and  enhancing  the  U.S. 
remote  sensing  industry." 

As  part  of  the  implementation  of  the 
new  policy,  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA)  is 
seeking  public  comment  on  all  aspects 
of  its  licensing  program  for  commercial 
remote  sensing  satellite  systems.  NOAA 
is  seeking  comments  on  topics  such  as: 

•  the  current  regulations  on 
commercial  remote  sensing  satellite 
systems; 

•  the  current  thresholds  for 
commercial  operations  of  U.S.  systems; 

•  the  U.S.  Government's  manner  of 
conditioning  operations  of  U.S.  system 
operators; 

•  issues  of  foreign  availability  and 
competition;  and^ 

•  possible  alternative  approaches  to 
address  U.S.  national  security,  foreign 
policy,  and  commercial  interests. 

For  public  reference,  the  Land  Remote 
Sensing  Policy  Act  of  1992,  the 
Licensing  of  Private  Land  Remote- 
Sensing  Space  Systems  (15  CFR  part 
960),  and  other  relievant  materials  may 
be  found  in  the  "Reference  Materials" 
section  on  the  NOAA  Commercial 
Remote  Sensing  Licensing  Web  site,  at 
http://www.licensing.noaa.gov. 
Comments  should  be  received  by  NOAA 
no  later  than  August  15,  2003,  by  postal 
service  to  the  address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Stryker,  NOAA/NESDIS 
International  and  Interagency  Affairs, 
1335  East  West  Highway,  Room  7311, 
Silver  Spring,  Maryland  20910; 
telephone  (301)  713-2024  x.205,  fax 
(301)  713-2032,  e-mail 
Timothy.Stryker@noaa.gov,  or  Bernard 
Crawford  at  telephone  (301)  713-2024 
x204,  e-mail 
Bernard.  Crawford@noaa.gov. 

Gregory  W.  Withee, 

Assistant  Administrator  for  Satellite  and 
Information  Services. 

[FR  Doc.  03-17808  Filed  7-14-03;  8:45  am] 
BILUNQ  CODE  3S10-»ffl-P 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange: 
Proposed  Amemfcnento  to  the  Uve 
Cattle  Futures  Contract  ResMcting 
Delivery  to  Cattle  Bom  and  Raised  in 
the  United  States 

agency:  Commodity  Futures  Trading 
Commission. 

action:  Notice  of  availability  for  public 
comment  of  the  proposed  amendments 
to  the  Chicago  Mercantile  Exchange's 
live  cattle  futures  contract  restricting 
delivery  to  cattle  bom  and  raised  in  the 
United  States. 

summary:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
requested  that  the  Commission  approve 
the  subject  proposed  amendments  for 
the  live  cattle  futures  contract.  The 
proposals  were  submitted  pursuant  to 
the  provisions  of  Section  5c(c)(2)  of  the 
Commodity  Exchange  Act  (Act)  and 
Commission  Regulation  405.5.  The 
proposals  will  require  that  all  cattle 
delivered  on  the  futures  contract  must 
be  bom  and  raised  exclusively  in  the 
United  States,  and  the  seller  must 
provide  supporting  documentation  that 
conforms  to  industry  standards  at  the 
time  of  delivery.  The  amendments  are 
contingent  upon  the  promulgation  by 
the  United  States  Department  of 
Agricultm^  (USDA)  of  regulations 
implementing  Country  Of  Origin 
Labeling  (COOL)  requirements  pursuant 
to  Section  10816  of  Public  Law  107-171 
(the  Farm  Security  and  Rural 
Investment  Act  of  2002),  which  by 
statute  is  intended  to  take  effect  on 
September  30,  2004. 

The  Director  of  the  Division  of  Market 
Oversight  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  Exchange's  proposed 
amendments  for  comment  is  in  the 
'  public  interest,  and  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons. 

DATES:  Comments  must  be  received  on 
or  before  July  30,  2003. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  418-5521  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "CME  Live 
Cattle  Amendments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Martin  G.  Murray  of  the 


Division  of  Market  Oversight, 
Commodity  Futxu-es  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.,  Washington,  DC 
20581,  (202)  418-5276.  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  mmurray@cftc.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  CME's  live  cattle  futures  contract 
calls  for  delivery  at  par  of  40,000 
pounds  of  live  steers  at  specified  CME- 
approved  livestock  yards  in  Texas, 
Kansas,  Nebraska,  Oklahoma,  and  New 
Mexico.'  Under  ciurent  contract  terms, 
there  is  no  country  of  origin 
requirement. 

The  proposed  amendments  will 
require  that  all  cattle  delivered  on  the 
futures  contract  must  be  bom  and  raised 
exclusively  in  the  United  States,  and  the 
seller  must  provide  supporting 
documentation  that  conforms  to 
industry  standards  at  the  time  of 
delivery.  The  amendments  are 
contingent  upon  the  promulgation  by 
the  USDA  of  final  regulations 
implementing  the  COOL  provisions 
(Section  10816  of  Public  Law  107-171), 
which  by  statute  is  intended  to  take 
effect  on  September  30,  2004.  The 
Exchange  intends  to  implement  the 
amendments  with  respect  to  all  newly 
listed  futiu^s  contract  months  beginning 
with  the  October  2004  contract  month.^ 

In  support  of  the  proposed 
amendments,  the  Exchange  states  the 
following: 

(Tjhese  amendments  are  based  on  input  from 
the  Exchange's  Ad  Hoc  Live  Cattle  Advisory 
Group,  which  includes  a  cross-section  of 
industry  representatives.  This  Group  was 
convened  on  Monday.  June  2nd  specifically 
to  discuss  the  implications  associated  with 
the  impending  adoption  of  COOL 
regulations.  The  Group  agreed  that  the  Live 
Cattle  contract  delivery  specifications  should 
be  modified  to  require  that  all  delivered 
cattle  must  be  bom  and  raised  exclusively  in 
the  United  States.  Further,  the  seller  (short) 
must  provide  documentation  that  conforms 
to  industry  standards  at  the  time  of  delivery, 
verifying  country  of  origin  information. 
Finally,  a  contingency  clause  has  been 
adopted  in  the  event  that  COOL  is  postponed 
or  repealed. 

The  Division  is  requesting  comment 
on  the  proposals.  The  Division  is 
particularly  interested  in  comments 
assessing  the  potential  impact  of  the 
proposals  on  available  deliverable 
supplies  for  the  live  cattle  futures 
contract  and  the  consequential  effects 


» At  the  buyer's  option,  cattle  may  be  graded  on 
a  live  basis  at  the  delivery  stockyard,  or  on  a  carcass 
basis  at  a  CME-approved  packaging  plant  located 
within  the  originating  stockyard's  delivery  region. 

'The  Exchange  intends  to  list  the  October  2004 
futures  contract  month  on  September  2,  2003. 
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on  the  susceptibility  of  the  futiires 
contract  to  manipulation. 

The  Division  notes  that  the  COOL 
provisions,  which  the  USDA  is  charged 
with  implementing  and  enforcing, 
require  country  of  origin  labeling  by 
specified  large  retailers  of  fresh  beef 
(muscle  cuts  and  ground  beef).^  The 
labeling  must  identify  the  country  (or 
countries)  of  origin  in  which  the  cattle 
was  bom,  raised,  and  slaughtered.  The 
COOL  provisions  also  define  the  criteria 
for  a  covered  commodity  such  as  beef  to 
be  labeled  as  "U.S.  Country  of  Origin." 
To  receive  this  label,  beef  must  be 
derived  exclusively  from  animals  bom, 
raised,  and  slaughtered  in  the  United 
States.*  The  COOL  provisions  also 
require  any  person  supplying  beef  to  a 
retailer  to  provide  information  to  the 
retailer  indicating  the  country  of  origin 
of  the  cattle.  The  provisions  further 
provide  USDA  with  the  authority  to 
require  persons  in  the  distribution  chain 
to  maintain  a  verifiable  recordkeeping 
audit  trail  to  verify  compliance.  The 
USDA  must  issue  final  regulations 
implementing  the  COOL  provisions  by. 
September  30,  2004,  when  the  labeling 
requirement  takes  effect. 

Copies  of  the  Exchange's  proposed 
amendments  will  be  available  for 
inspection  at  the  Office  of  the 
Secretariat,  Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street.  NfW,  Washington,  DC 
20581.  Copies  of  the  proposed 
amendments  can  also  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address  or  by  phone 
at  (202) 418-5100. 

Other  materials  submitted  by  the  CME 
in  support  of  the  request  for  approval 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552}  and  the  Commission's 
regulations  there  under  (17  CFR  Part 
145  (2000)),  except  to  the  extent  they  are 
entitled  to  confidential  treatment  as  set 
forth  in  7  CFR  145.5  and  145.9  Requests 
for  copies  of  such  materials  should  be 
made  to  the  FOI,  Privacy  and  Sunshine 
Act  Compliance  Staff  of  the  Office  of 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments 
pertaining  to  the  proposed  amendments 
or  with  respect  to  other  materials 
submitted  by  the  CME  should  send  such 
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comments  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.  Washington.  DC 
20581  by  the  specified  date. 

Issued  in  Washington,  DC  on  July  9,  2003. 
Michael  Gorfaam, 

Director,  Division  of  Market  Oversight. 

[FR  Doc.  03-17819  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  6351 -01-« 


^  The  legislation  also  requires  country  of  origin 
labeling  for  other  specified  commodities,  including 
pork.  lamb.  fish,  shellfish,  fresh  and  frozen  fruits 
and  vegetables,  and  peanuts. 

*  There  is  an  exception  for  beef  from  cattle  bom 
and  raised  in  Alaska  or  Hawaii  and  transported 
through  Canada  for  not  longer  than  60  days  before 
slaughter  in  the  United  States. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Notice  of  Availabiiity  of  the  Ground- 
Based  Midcourse  Defense  Extended 
Test  Range  Final  Environinentai 
Impact  Statement 

AGENCY:  Missile  Defense  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Missile  Defense 
Agency's  Ground-Based  Midcourse 
Defense  (GMD)  Extended  Test  Range 
Final  Envirormiental  Impact  Statement 
(FEIS),  that  analyzes  the  potential  for 
environmental  impacts  associated  with 
establishing  an  extended  test  range 
capability  providing  more  realistic 
operational  flight  testing  capability  in 
support  of  development  of  Uie  GMD 
element  of  the  Ballistic  Missile  Defense 
System  (BMDS).  The  current  capability 
includes  missile  launch  sites  and  array 
of  sensors  and  other  test  equipment 
located  at  the  Ronald  Reagan  Ballistic 
Missilq  Test  Site  (RTS)  at  Kwajalein 
Atoll,  the  Pacific  Missile  Range  Facility 
(PMRF)  in  Hawaii,  and  Vandenberg  Air 
Force  Base  (AFB)  in  California. 

A  Record  of  Decision  will  be  issued 
no  earlier  than  30  days  from  the  date 
this  notice  appears  in  the  Federal 
Register. 

DATES:  Consideration  will  be  given  to  all 
comments  provided  on  or  before  August 
14,  2003. 

ADDRESSES:  Requests  for  copies  of  the 
document  or  to  provide  comments  on 
the  FEIS  should  be  addressed  to:  U.S. 
Army  Space  and  Missile  Defense 
Command,  ATTN:  SMDC-EN-V  (Mrs. 
Julia  Hudson-Elliott),  P.O.  Box  1500, 
Huntsville.  AL  35805,  by  e-mail  at 
gmdetTeis@smdc.army.mil,  or  by  phone 
at  1-800-823-8823. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Mr.  Rick  Lehner,  MDA 
Director  of  Communications  at  (703) 
697-8997. 

SUPPLEMENTARY  INFORMATION:  The 
Missile  Defense  Agency  (MDA)  and  the 
Federal  Aviation  Administration  (FAA) 


(cooperating  agency)  announced  the 
availability  of  the  Ground-Based 
Midcourse  Defense  Extended  Test  Range 
Draft  Environmental  Impact  Statement 
(DEIS)  on  February  7,  2003  (68  FR  26 
6420)  providing  notice  that  the  DEIS 
was  available  for  comment.  The  DEIS 
public  review  period  was  from  February 
7,  2003  through  April  15,  2003.  Public 
hearings  were  held  February  24  through 
March  6,  2003.  Comments  from  the 
DEIS  review  and  public  hearings  have 
been  considered  and  included  along 
with  responses  in  the  FEIS. 

The  proposed  action  and  alternatives 
examined  in  the  FEIS  include 
development  of  the  capability  for  single 
and  dual  launches  of  interceptor  and 
target  missiles  at  the  Kodiak  Launch 
Complex  (KLC)  Alaska,  RTS,  and/or 
Vandenberg  AFB.  with  intercepts  over 
the  Pacific  Ocean.  Development  of  these 
capabilities  would  entail  construction  of 
two  interceptor  laimchers,  one 
additional  target  launch  pad  and 
construction/alteration  of  launch 
support  facilities  at  KLC;  target  pad 
modifications  at  RTS:  modification  of 
support  facilities  at  Vandenberg  AFB; 
construction  of  In-Flight  Interceptor 
Communication  System  (IFICS)  Data 
Terminals  and  military  and  commercial 
satellite  communications  in  the  mid- 
Pacific  and  at  KLC  or  Vandenberg  AFB; 
additional  range  instrumentation 
(tracking  and  range  safety  radars)  in  the 
vicinity  of  sites;  and  use  of  either 
existing  Battle  Management  Command 
and  Control  (BMC2)  facUiUes  at  RTS,  or 
new  BMC2  facilities  that  may  be 
developed  at  Forth  Greely,  Alaska  and/ 
or  Shriever  AFB,  or  Cheyenne  Mountain 
Complex,  Colorado,  in  the  validation  of 
the  GMD  operational  concept  effort. 

Additionally,  the  proposed  action  and 
alternatives  include  the  construction 
and  operation  of  a  Sea-Based  Test  X- 
Band  Radar  (SBX)  that  would  operate  in 
the  Pacific  broad  ocean  area  and  would 
be  home-based  in  either  Alaska, 
California,  Washington,  RTS,  or  Hawaii. 

Copies  of  the  FEIS  have  been 
distributed  to  Federal,  State,  and  local 
agencies;  public  officials;  and 
organizations  and  individuals  that 
previously  requested  copies  of  the  DEIS 
or  FEIS.  Copies  of  the  FEIS  will  be 
available  at  the  following  public 
libraries: 

•  Anchorage  Mimicipal  Library,  3600 
Denali  St.,  Anchorage,  AK  99503 

•  Everett  Library,  2702  Hoyt  Ave., 
Everett.  WA  98201 

•  Kodiak  City  Library,  319  Lower  Mill 
Bay  Rd.,  Kodiak,  AK  99615 

•  Lompoc  Public  Library,  501  E. 
North  Ave..  Lompoc,  CA  93436  ' 

•  Mountain  View  Branch  Library,  150 
S.  Bragaw  St.,  Anchorage,  AK  99508 
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•  Oxnard  Public  Library,  251  S.  A  St., 
Oxnard,  CA  93030 

•  Valdez  City  Library,  212  Fairbanks, 
Valdez,  AK  99686 

•  Hawaii  State  Library,  Hawaii 
Documents  Center,  478  South  King  St., 
Honolulu,  HI  96813 

•  University  of  Hawaii  at  Manoa, 
Hamilton  Library,  2550  The  Mall, 
Honolulu,  HI  96822 

•  Hanapepe  Public  Library,  4490 
Kona  Rd.,  Hanapepe,  HI  96716 

•  Kapaa  Public  Library,  1464  Kuhio 
Highway,  Kapaa,  HI  96746 

•  Koloa  Public  &  School  Library,  3451. 
Poipu  Rd.,  Koloa.  HI  96756 

•  Lihue  Public  Library,  4344  Hardy 
St.,  Lihue,  HI  96766   ^ 

•  Princeville  Public  Library,  4343 
Emmalani  Drive,  Princeville,  HI  96722 

•  Waimea  Public  Library,  9750 
Kaumualii  Highway,  Waimea,  HI  96796 

•  Ray  D.  Prueter  Library,  510  Park 
Ave.,  Port  Hueneme,  CA  93041 

The  library  locations  and  the  FEIS  are 
also  available  on  the  MDA  Internet  site: 

www.acq.osd.mil/bmdo/bmdoIink/html/ 
bmdolink.html 

Dated:  July  11,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-17956  Filed  7-11-03;  1:53  pm] 
BILUNG  COOE  5001-08-P 


FOR  FURTHER  INFORMATION  CONTACT:  The 

DBB  may  be  contacted  at:  Defense 
Business  Practice  Implementation 
Board,  1100  Defense  Pentagon,  Room 
2E314,  Washington,  DC  20301-1100,  via 
E-mail  at  DBB@osd.pentagon.mil.  or  via 
phone  at  (703)  695-0505. 

SUPPLEIIENtARY  INFORMATION:  Members 
of  the  public  who  vdsh  to  attend  the 
meeting  must  contact  the  Defense 
Business  Practices  Implementation 
Board  no  later  than  Wednesday,  July  23 
for  further  kiformation  about  admission 
as  seating  is  limited.  Additionally,  those 
who  v«sh  to  make  oral  comments  or 
deliver  written  comments  should  also 
requested  to  be  scheduled,  and  submit 
a  written  text  of  the  comments  by 
Friday,  July  18  to  allow  time  for 
distribution  to  the  Board  members  prior 
to  the  meeting.  Individual  oral 
comments  will  be  limited  to  five 
minutes,  with  the  total  oral  comment 
period  not  exceeding  thirty-minutes. 

Dated:  July  8,  2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  63-17778  Filed  7-14-03;  8:45  am] 
BILUNG  CODE  S001-0»-M 


this  meeting  will  be  closed  to  the 
public. 

Dated:  July  9,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-17779  Filed  7-14-03;  8:45  ami 

BILUNG  COOE  5000-0»-M 


DEPARTMENt  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Exclusiv* 
Patent  License;  Sensera,  Inc. 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 


DEPARTMENT  OF  DEFENSE 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Business  Practice 
Implementation  Board;  Notice  of 
Advisory  Committee  Meeting 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 


SUMMARY:  The  Defense  Business  Practice 
Implementation  Board  (DBB)  will  meet 
in  open  session  on  July  30,  2003.  The 
mission  of  the  DBB  is  to  advise  the 
Senior  Executive  Council  (SEC)  and  the 
Secretary  of  Defense  on  effective 
strategies  for  implementation  of  best 
business  practices  of  interest  to  the 
Department  of  Defense.  At  diis  meeting, 
the  Board's  Acquisition.  Human 
Resources,  Financial  Management,  and 
General  Management  related  task  groups 
will  deliberate  on  their  findings  and 
proposed  recommendations  related  to 
tasks  assigned  earlier  this  year. 
Additional  task  groups  may  deliberate 
on  proposed  recommendations. 

DATES:  Wednesday,  July  30,  2003,  0830 
to  1030  hrs. 

ADDRESSES:  The  Pentagon,  Washington, 
DC. 


_    Office  of  the  Secretary 

Meeting  of  the  Defense  Policy  Board 
Advisory  Committee 

AGENCY:  Department  of  Defense. 
ACTION:  Notice;  change  in  meeting  dates. 

SUMMARY:  The  Defense  Policy  Board 
Advisory  Committee  announced  a 
closed  meeting  in  the  Federal  Register 
on  Thursday,  June  26,  2003  (68  FR 
38103).  The  Committee  as  scheduled  to 
meet  at  the  Pentagon  on  July  14,  2003 
from  0900  to  2100  and  July  15,  2003 
from  0900  to  1200.  The  Committee  will 
not  meet  at  the  Pentagon  on  July  28, 
2003  from  0900  to  2100  and  July  29, 
2003  from  0900  to  1 700. 

The  purpose  of  the  meeting  is  to 
provide  the  Secretary  of  Defense, 
Deputy  Secretary  of  Defense  and  Under 
Secretary  of  Defense  for  Policy  with 
independent,  informed  advice  or  major 
matters  of  defense  policy.  The  Board 
will  hold  classified  discussions  on 
national  seciuity  matters. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  No.  92-463,  as  amended  [5 
U.S.C.  App  n  (1982)1,  it  has  been 
determined  that  this  meeting  concerns 
matters  listed  in  5  U.S.C. 
552B(c)(l)(1982),  and  that  accordingly 


SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Sensera,  Inc..  a  revocable, 
nonassignable,  exclusive  license  to 
practice  in  the  United  States  and  certain 
foreign  countries,  the  Government- 
Owned  inventions  described  in  U.S. 
Patent  No.  5^372,930  issued  December 
13,  1994,  entitled  "Sensor  for  Ultra-Low 
Concentration  Molecular  Recogmlion", 
Navy  Case  No.  73.568;  U.S.  Patent  No. 
5,807.758  issued  September  15,  1998, 
entitled  "Chemical  and  Biological 
Sensor  Using  an  Ultra-Sensitive  Force 
Transducer",  Navy  Case  No.  76,628; 
U.S.  Patent  No.  6,180,418  issued 
January  30,  2001,  entitled  "Force 
Discrimination  Assay",  Navy  Case  No. 
78,183;  and  U.S.  Patent  ApplicaUon 
Serial  No.  09/614,727  filed  July  12, 
2000,  entitled  "Nanoporous  Membrane 
Immunosensor",  Navy  Case  No.  80.068. 

DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  must  file  written 
objections  along  with  supporting 
evidence,  if  any,  not  later  than  July  30 
2003. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Naval  Research 
Laboratory,  Code  1004,  4555  Overlook 
Avenue,  SW.,  Washington.  DC  20375- 
5320.  - 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office,  NRL  Code 
1004,  4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320.  telephone 
(202)  767-7230. 

Due  to  U.S.  Postal  delays,  please  fax 
(202)  404-7920,  E-Mail: 
cotell@nrl.navy.mil  or  lise  courier 
delivery  to  expedite  response. 

(Authority:  35  U.S.C.  207,  37  CFR  part  404.) 
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Dated:  July  9,  2003. 
E.F.  McDonnell, 

Major.  U.S.  Marine  Corps,  Federal  Register 

Liaison  Officer. 

[FR  Doc.  03-17809  Filed  7-14-03;  8:45  am] 

BHJJNG  CODE  3eiO-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
14,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  J25  17th 
Street  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_WittenbergSomb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
,  Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  bvuden.  OMB  invites 
public  comment. 


Dated:  July  9,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

OfBce  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  Application  for  Grants  Under 
the  Developing  Hispanic-Serving 
Institutions  Program. 
-  Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  70. 
Burden  Hours:  5,600. 

Abstract:  This  information  is  required 
of  institutions  of  higher  education 
designated  eligible  to  apply  for  grants  as 
Hispanic-Serving  Institutions  under 
Title  V,  Part  A  of  the  Higher  Education 
Act  of  1965,  as  amended.  This 
information  will  be  used  in  the 
evaluation  process  to  determine 
whether  proposed  activities  are 
consistent  with  legislated  activities  and 
to  determine  the  dollar  share  of  the 
Congressional  appropriation  to  be 
awarded  to  successful  applicants. 

This  collection  is  being  submitted 
under  the  Streandined  Clearance 
Process  for  Discretionary  Grant 
Information  Collections  (1890-0001). 
Therefore,  the  30-day  public  comment 
period  notice  will  be  the  only  public 
comment  notice  published  for  this 
information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2307.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202^651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Scbubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  l-aoO-877- 
8339. 

[FR  Doc.  03-17803  Filed  7-14-03;  8:45  am) 

8IL1JN6CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Coiiection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1 995 . 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  15,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer;  (3)  is  the  estimate 
of  burden  acciu-ate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
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through  the  use  of  information 
technology. 

Dated:  July  10,  2003. 
Joseph  Schubart, 

Acting  Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer. 

Office  of  the  Chief  Information  Officer 

T^e  of  Review:  Extension. 
Title:  Master  Plan  for  Customer 
Surveys  and  Focus  Groups. 
Frequency:  One  time. 
Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
local  or  Tribal  Gov't,  SEAs  or  LEAs. 
-    Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  100,000. 
Burden  Hours:  50,600. 
Abstract:  Customer  satisfaction 
surveys  and  focus  group  discussions 
will  be  conducted  by  the  Principal 
Offices  of  the  Department  of  Education 
to  measure  customer  satisfaction  and 
establish  and  improve  customer  service 
standards  as  required  by  Executive 
Order  12862. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2308.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vjV7an_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  hitemet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu-  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[PR  Doc.  03-17853  Filed  7-14-03;  8:45  am] 
BILUNG  CODE  4000-01-^ 


ACTION:  Notice  of  open  meeting  and 
partially  closed  meetings. 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 


SUMMARY:  The  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
docimient  is  intended  to  notify  members 
of  the  general  public  of  their 
opportimity  to  attend.  Individuals  who 
will  need  special  accommodations  in 
order  to  attend  the  meeting  (i.e.; 
interpreting  services,  assistive  listening 
devices,  materials  in  alternative  format) 
should  notify  Munira  Mwalimu  at  202- 
357-6938  or  at 

Munira.Mwalimu@ed.gov  no  later  than   ' 
July  25,  2003.  We  will  attempt  to  meet 
requests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

DATES:  July  31-August  2.^^003. 

Times: 

fuly31: 

Committee  Meetings: 

Assessment  Development  Committee: 

Closed  Session — 12  p.m.  to  3  p.m.; 
Ad  Hoc  Committee  on  Background 

Questions:  Open  Session— 3:30  p.m. 

to  5  p.m.; 
Executive  Committee:  Open  Session— 5 

p.m.  to  6  p.m.;  Closed  Session  6  p.m. 

to  7  p.m. 

August  1: 

Full  Board:  Open  Session — 8:30  a.m.  to 

10  a.m. 
Committee  Meetings: 
Assessment  Development  Committee: 

Closed  Session— 10  a.m.  to  10:30  a.m.; 

Open  Session — 10:30  a.m.  to  12  p.m.; 
Committee  on  Standards,  Design  and 

Methodology:  Open  Session — 10  a.m. 

to  12  p.m.; 
Reporting  and  Dissemination 

Committee:  Open  Session — 10  a.m.  to 

12  p.m.; 
Full  Board:  Closed  Session — 12  p.m.  to 

1:30  p.m.;  Open  Session— 1:30  p.m.  to 

4:15  p.m. 

August  2:         * 

Full  Board:  Open  Session — 8:30  a.m.  to 

12  p.m. 
Location:  Ritz-Carlton  Pentagon  City, 

1250  South  Hayes  Street,  Arlington, 

VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Munira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board. 
800  North  Capitol  Street,  NW.,  Suite 
825,  Washington,  D.C.,  20002-4233, 
Telephone:  (202)  357-6938. 


SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994,  as  amended. 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress 
(NAEP).  The  Board's  responsibilities 
include  selecting  subject  areas  to  be 
assessed,  developing  assessment 
objectives,  developing  appropriate 
student  achievement  levels  for  each 
grade  and  subject  tested,  developing 
guidelines  for  reporting  and 
disseminating  results,  and  developing 
standards  and  procedures  for  interstate 
and  national  comparisons. 

On  July  31,  the  Assessment 
Development  Committee  will  meet  in 
closed  session  from  12  p.m.  to  3  p.m.  to 
review  secure  test  items  for  the  National 
Assessment  of  Educational  Progress 
(NAEP)  2005  Science  Assessment.  The 
meeting  must  be  conducted  in  closed 
session  as  disclosure  of  proposed  test 
items  from  the  2005  NAEP  Science 
Assessment  would  significantly  impede 
'   implementation  of  the  NAEP  program, 
and  is  therefore  protected  bv  exemption 
9(B)  of  section  552b(c)  of  Title  5  U.S.C. 

The  Executive  Committee  will  meet  in 
open  session  on  July  31,  from  5  p.m.  to 
6  p.m.  The  committee  will  then  meet  in 
closed  session  from  6  p.m.  to  7  p.m.  for 
two  purposes.  First,  the  committee  will 
discuss  independent  government  cost 
estimates  for  contracts  related  to  the 
National  Assessment  of  Educational 
Progress  (NAEP).  This  part  of  the 
meeting  must  be  conducted  in  closed 
session  because  pubfic  disclosure  of  this 
information  would  likely  have  an 
adverse  financial  effect  on  the  NAEP 
program.  The  discussion  of  this 
information  would  be  likely  to 
significantly  impeded  implementation 
of  a  proposed  agency  action  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemption  9(B) 
of  section  552b(c)  of  Tide  5  U.S.C. 

Second,  in  the  closed  session,  the 
Executive  Committee  will  discuss  a 
personnel  action  pertaining  to 
nomination  of  the  Board  Vice  Chair. 
This  discussion  pertains  solely  to 
internal  personnel  rules  and  practices  of 
an  agency  and  will  disclose  information 
of  a  personal  nature  where  disclosure 
would  constitute  an  unwarranted 
invasion  of  personal  privacy.  As  such, 
the  discussions  are  protected  by 
exemptions  2  and  6  of  section  552b(c) 
of  Title  5  U.S.C. 

On  August  1.  the  full  Board  will  meet  . 
in  open  session  fit)m  8:30  a.m.  to  10 
a.m.  The  Board  will  approve  the  agenda, 
hear  the  executive  Director's  report,  and 
receive  an  update  on  the  work  of  the 
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National  Center  for  Education  Statistics 
(NCES)  from  the  Associate 
Commissicner  of  NCES,  Val  Plisko. 

From  10  a.m.  to  12  p.m.  on  August  1, 
the  Board's  standing  committees — the 
Assessment  Development  Committee; 
the  Committee  on  Standards,  Design, 
and  Methodology;  and  the  Reporting 
and  Dissemination  Committee — will 
meet  in  open  session,  with  one 
exception.  The  Assessment 
Development  Committee  will  meet  in 
closed  session  on  August  1  from  10  a.m. 
to  10:30  a.m.  to  receive  a  briefing  on  the 

2002  NAEP  Oral  Reading  Grade  Four 
Special  Study  results.  The  meeting  must 
be  conducted  in  closed  session  because 
results  of  the  Oral  Reading  Study  have 
not  been  released  to  the  public; 
premature  disclosure  of  the  information 
would  significantly  frustrate 
implementation  of  a  proposed  agency 
action  if  conducted  in  open  session. 
Such  matters  are  protected  by 
exemption  9{B)  of  section  552b(c)  of 
Title  5  U.S.C. 

•  The  full  Board  will  meet  in  closed 
session  on  August  1,  2003  from  12  p.m. 
to  1:30  p.m.  to  receive  results  of  the 

2003  NAEP  Reading  and  Mathematics 
Assessments.  This  session  must  be 
closed  because  the  results  of  the 
Reading  and  Mathematics  Assessments 
are  under  development  and  have  not 
been  released  to  the  public  Premature 
disclosure  of  the  information  would 
significantly  frustrate  implementation  of 
a  proposed  agency  action  if  conducted 
in  open  session.  Such  matters  are 
protected  by  exemption  9(B)  of  section 
552b(c)oftitle5U.S.C. 

The  full  Board  will  meet  in  open 
session  on  August  1  from  1:30  p.m.-4:15 
p.m.  The  Board  will  receive  an  update 
on  the  2007  Reading  Framework  Project 
at  1:30  p.m.  followed  by  a  presentation 
by  former  Vice  Board  Chair  Michael 
Nettles  from  2:45  p.m.  to  3:35  p.m.  This 
(^ presentation  will  be  followed  by  a 
report  from  the  Ad  Hoc  Committee  on 
State  Sampling,  after  which  the  August 
1  session  of  the  board  meeting  will 
adjourn. 

The  full  Board  will  meet  in  open 
session  from  8:30  a.m.  to  12  p.m.  on 
August  2.  The  Board  will  review  video 
clips  on  recent  NAEP  releases  from  8:30 
a.m.  to  9  a.m.,  followed  by  a  report  on 
NAEP  Special  Studies/Technology 
Based  Assessments  from  9  a.m.  to  9:30 
a.m.  The  Board  will  then  receive  an 
update  on  the  work  of  the  NAEP  12th 
Grade  Commission  from  9:30  a.m.  to  10 
a.m.  Board  actions  on  policies  and 
Committee  reports  are  scheduled  to  take 
place  between  10  a.m.  and  12  p.m., 
when  the  August  2,  2003  session  of  the 
board  meeting  will  adjourn. 


Detailed  minutes  of  the  meeting, 
including  summaries  of  the  activities  of 
the  closed  sessions  and  related  matters 
that  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b(c)  will  be  available  to  the 
public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  #825,  800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  9  a.m.  to  5  p.m.  Eastern  Standard 
Time. 

Dated:  July  10,  2003. 

Charles  E.  Smith, 

Executive  Director,  National  Assessment 
Governing  Board. 

IFR  Doc.  03-17868  Filed  7-14-03:  8:45  am) 

BtLUNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  "^ 


[Docket  No.  ER97-1 523-078,  et  al.] 

New  England  Independent  System 
Operator,  Inc.  et  al.;  Electric  Rate  and 
Corporate  Filings 

July  8,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  New  York  Independent  System 
Operator,  Inc. 

(Docket  Nos.  ER97-1 523-078,  OA97-470- 
070.  and  ER97-4234-068] 

Take  notice  that  on  July  2,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  a 
compliance  report  describing  the  steps 
it  intends  to  take  to  ensure  that 
Thunderstorm  Alert-related  costs  are 
directly  assigned  to  load  serving  entities 
in  the  New  York  City  area. 

The  NYISO  states  that  copies  of  this 
filing  have  been  mailed  to  aJl  parties 
listed  on  the  official  service  lists  in 
Docket  Nos.  ER97-1523-076,  OA97- 
470-068,  and  ER97-4234-066  and  to  all 
market  participants  that  have  executed 
Service  Agreements  under  the  NYISO's 
Open-Access  Transmission  Tariff  or  its 
Market  Administration  and  Control 
Area  Services  Tariff,  and  to  the  electric 
utility  regulatory  agencies  in  New  York, 
New  Jersey,  and  Pennsylvania. 

Comment  Date:  July  23,  2003. 


2.  Lowell  Cogeneration  Company, 
Limited  Partnership 

[Docket  No.  ER97-2414-005) 

Take  notice  that  on  July  1,  2003, 
Lowell  Cogeneration  Company  Limited 
Partnership  (LCCLP)  tendered  for  filing 
its  triennial  market  power  analyses. 
Comment  Date:  July  22,  2003. 

3.  ISO  New  England  Inc. 

(Docket  No.  ER02-2 15 3-004] 
V   Take  notice  that  on  July  1,  2003,  ISO 
New  England  Inc.  submitted  a 
compliance  report  in  this  proceeding. 

ISO  New  England  Inc.,  states  that 
copies  of  said  filing  have  been  served 
upon  all  parties  to  this  proceeding  and 
the  New  England  utility  regulatory 
agencies,  and  electronically  upon  the 
New  England  Power  Pool  participants. 

Comment  Date:  July  22,  2003. 

4.  Illinova  Energy  Partners,  Inc. 

(Docket  No.  ER03-1 000-000] 

Take  notice  that  on  June  27,  2003, 
Illinovia  Energy  Partners,  Inc.,  (lEP) 
pursuant  to  Commission's  Regulations, 
18  CFR  35.15,  submitted  a  Notice  of 
Cancellation  of  lEP's  Market-Based 
FERC  Electric  Rate  Tariff  and  all  rate 
schedules  and/or  service  agreements 
thereunder  effective  June  30,  2003. 

Comment  Date:  July  18,  2003. 

5.  PacifiCorp 

(Docket  No.  ER03-1005-000) 

Take  Notice  that  on  June  30,  2003. 
PacifiCorp  tendered  for  filing 
Amendatory  Agreement  No.  1 
(Amendatory  Agreement  No.  1)  to  the 
1997  Pacific  Northwest  Coordination 
Agreement  (the  1997  PNCA). 

PacifiCorp  states  that  Amendatorj' 
Agreement  No.  1  amends  the  1997 
PNCA.  PacifiCorp  also  states  that  a  copy 
of  the  filing  was  served  upon  the  parties 
to  the  1997  PNCA. 

Comment  Date;  July  21,  2003. 

6.  SmartEnergy,  Inc. 

[Docket  No.  ER03-1 006-000] 

Take  notice  that  on  June  30,  2003, 
SmartEnergy,  Inc.,  (SmartEnergy) 
tendered  for  filing  a  Notice  of 
Cancellation  of  FERC  Rate  Schedule  No. 
1 .  SmartEnergy  states  that  it  has  made 
a  decision  to  cease  energy  operations. 

Comment  Date:  July  21 ,  2003. 

7.  Midwest  Energy,  Inc. 

[Docket  No.  ER03-1 007-000) 

Take  notice  that  on  June  30,  2003, 
Midwest  Energy,  Inc.  (Midwest) 
submitted  for  filing  an  Electric 
Interconnection  Contract  (Contract) 
between  Midwest  and  Centel 
Corporation,  now  known  as  Aquila 
Networks- WPK  (Aquila)  along  with  an 
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Amendment  No.  1  which  provides  for 
the  addition  of  one  point  of 
interconnection. 

Midwest  states  that  a  copy  of  this 
filing  was  served  upon  the  Kansas 
Corporation  Commission  and  Aquila. 

Comment  Date:  July  21,  2003. 

8.  Midwest  Energy,  Inc. 

[Docket  No.  |:R03-1  008-000] 

Take  notice  that  on  June  30,  2003, 
Midwest  Energy,  Inc.  (Midwest) 
submitted  for  filing  an  Electric 
Interconnection  Contract  (Contract) 
between  Central  Kansas  Power 
Company,  Inc.,  now  known  as  Midwest 
Energy,  Inc.  and  Westar  Energy 
(Westar).  This  Interconnection  Contract 
was  previously  filed  by  Westar  Energy 
and  designated  as  FPC  No.  123  as 
revised  and  amended. 

Midwest  states  that  a  copy  of  this 
filing  was  served  upon  the  Kansas 
Corporation  Commission  and  Westar. 
Comment  Date:  July  21,  2003. 

9.  American  Transmission  Systems, 
Inc. 

[Docket  No.  ER03-1 009-000) 

Take  notice  that  on  June  30,  2003, 
American  Transmission  Systems,  Inc. 
(ATSI)  tendered  for  filing  its  Service 
Agreement  No.  337,  an  executed 
Network  Integration  Transmission 
Service  Agreement  vdth  Buckeye  Power, 
Inc.  (Buckeye)  under  ATSI's  Open 
Access  Transmission  Tariff,  FERC 
Electric  Tariff,  Second  Revised  Voliune 
No.  1.  ATSI  requests  that  the  agreement 
be  placed  in  effect  on  July  i,  2003. 

ATSI  states  that  copies  of  the  filing 
were  served  upon  Buckeye  and  the 
Public  Utilities  Commission  of  Ohio. 
Comment  Date:  ]\ily  21,  2003. 

10.  NEC  California  Power  LLC 

[Docket  No.  ER03-1010-000] 

Take  notice  that  on  July  1,  2003,  NEO 
California  Power  LLC  (NEO  California) 
filed  with  the  Federal  Energy  Regulatory 
Commission  a  Must-Run  Service 
Agreement  dated  June  30,  2003  with  the 
California  Independent  System  Operator 
Corporation. 

Comment  Date:  July  22,  2003. 

11.  Southern  California  Edison 
Company 

/Docket  No.  ER03-101 1-000] 

Take  notice  that  on  July  1,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  revised  rate 
sheets  (Revised  Sheets)  to  the 
Agreement  For  Interconnection  Service 
and  the  Interconnection  Facihties 
Agreement  between  SCE  and  Harbor 
Cogeneration  Company  (Harbor), 
Service  Agreement  Nos.  2  and  9  under 


SCE's  FERC  Electric  Tariff,  First  Revised 
Volume  No.  6.  SCE  respectftiUy  requests 
an  effective  date  of  Jime  30,  2003. 

SCE  states  that  the  Revised  Sheets  to 
these  agreements  reflect  an  extension  of 
their  terms  and  conditions  to  provide 
interconnection  service  to  Harbor's  110 
MW  generating  facility  through  August 
31,  2003.  SCE  also  states  that  copies  of 
this  filing  were  served  upon  the  Public 
Utilities  Commission  of  the  State  of 
California  and  Harbor. 

Comment  Date:  July  22,  2003. 

12.  RAM  Energy  Products.  L.LC 

[Docket  No.  ER03-1012-000] 

Take  notice  that  on  July  1,  2003,  RAM 
Energy  Products,  L.L.C.  submitted  for 
filing,  pursuant  to  Section  205  of  the 
Federal  Power  Act,  and  part  35  of  the 
Commissidn's  regulations,  an 
application  for  authorization  to  make 
sales,  as  a  power  marketer,  of  capacity, 
energy,  and  certain  Ancillary  Services  at 
market-based  rates;  to  reassign 
transmission  capacity;  and  to  resell  firm 
transmission  ri^ts. 

Comment  Date:  ]uly  22,  2003. 

13.  New  England  Power  Pool 

[Docket  No.  ER03-1014-000] 

Take  notice  that  on  July  1,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include  El 
Cap  n,  LLC  (El  Cap),  Split  Rock  Energy, 
LLC  (Split  Rock),  and  New  Hampshire 
Industries,  Inc.,  (NHI).  The  Participants 
Committee  requests  an  effective  date  of 
July  1,  2003,  for  the  commencement  of 
participation  in  NEPOOL  by  El  Cap  and 
Split  Rock,  and  September  1.  2003  for 
the  commencement  of  participation  in 
NEPOOL  as  a  Governance  Only  Member 
by  NHI. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  July  22,  2003. 


or  before  the  comment  date,  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Secretary. 

tFR  Doc.  03-17848  Filed  7-14-03;  8:45  am) 
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ENVrRONMErfTAL  PROTECTION 
AGENCY 

[OPP-2002-0296;  FRL-7318-4] 

Pesticides;  Data  Submitter  Rights  for 
Data  Submitted  in  Support  of 
Toierance  Actions;  Notice  of 
Avaiiability;  Extension  of  Comment 
Period 

AGENCY:  Evironmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  extension  of  comment 
period. 


Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regxilatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 


SUMMARY:  On  April  17,  2003,  EPA 
announced  the  availability  for  comment 
on  a  proposal  discussing  a  program  to 
enable  the  Agency  to  appropriately 
implement  the  new  provisions 
contained  in  section  408(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  to  address  exclusive  use  and 
compensation  rights  for  data  submitted 
to  EPA  in  support  of  tolerance  and 
tolerance  exemption  actions.  The 
Agency  received  a  request  to  extend  the 
comment  period  and  this  notice 
announces  the  extension  of  the 
comment  period  for  60  days. 
DATES:  Comments,  identified  by  the 
docket  ED  number  OPP-2002-0296. 
must  be  received  on  or  before 
September  16,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
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Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cameo  G.  Smoot.  Field  and  External 
Affoirs  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460- 
0001;  telephone  number:  (703)  305- 
5454;  fax  ntmiber:  (703)  308-5884;  e- 
mail  address:  smoot.cameo@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

,A-  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  submit  data  to  EPA  in 
support  of  establishing,  maintaining  or 
exempting  tolerances  for  pesticides 
tmder  the  FFDCA,  or  are  a  pesticide 
registrant  or  a  person  applying  for 
pesticide  registration  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

•    Pesticide  manufacturing  (NAICS 
code  32532)  e.g.,  individuals  or  entities 
engaged  in  activities  related  to  the 
re^stration  of  a  pesticide  product. 

This  listing  is  not  intenaed  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classihcation  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  part  152  Pesticide  Registration 
and  Classification  Procedures  and 
section  408(i)  of  the  FFDCA.  If  you  have 
any  questions  regarding  the 
applicability  of  Ais  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2002- 
0296.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 


collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  luiemet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  stiU 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  niunber. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  conunent.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yoiu 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties,  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 


will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket/,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2002-0296.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ED  niunber  OPP- 
2002-0296.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2002-0296. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  niunber  OPP-2002-0296. 
Such  deliveries  are  only  accepted 
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during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.A.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  afly  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed,  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


Dated:  July  7,  2003. 
Jim  Jones. 
Director,  Office  of  Pesticide  Progmms. 

(FR  Doc.  03-17901  Filed  7-14-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  03-2057] 

(TFS,  MDS,  and  MMDS  Pending 
Applications 

AGENCY:  Federal  Commimicaticns 

Commission. 

ACTION:  Notice. 


n.  What  Action  Is  EPA  Taking? 

This  document  extends  the  public 
comment  period  established  in  the 
Federal  Register  issued  on  April  17, 
2003  (68  FR  18977)  (FRL-7279-9).  In 
that  docmnent,  EPA  sought  comment  on 
a  proposal  for  implementing  a  data 
compensation  program  under  FFDCA. 
EPA  is  hereby  extending  the  comment 
period,  which  was  set  to  end  on  July  16, 
2003,  to  September  16,  2003. 

m.  What  Is  the  Agency's  Authority  for 
Taking  This  Action? 

As  part  of  the  Food  Quality  Protection 
Act  of  (FQPA)  1996,  Congress  amended 
the  FFDCA  to  address  exclusive  use  and 
compensation  rights  for  data  submitted 
to  EPA  in  support  of  tolerance  and 
tolerance  exemption  actions,  and  to 
amend  treatment  of  confidential 
information  under  the  statute.  This 
proposal  addresses  the  implementation 
of  the  statutory  requirement. 

Lists  of  Subjects 

Environmental  protection,  Pesticides, 
Tolerance,  and  Data  compensation. 


SUMMARY:  In  this  document,  the  Federal 
Communications  Commission's  (FCC's) 
Public  Safety  and  Private  Wireless 
Division  of  the  Wireless 
Telecommunications  Biueau  dismisses 
applications  where  the  applicants  did 
not  respond  to  an  October  18,  2002 
public  notice  requiring  applicants  to 
affirm  their  interest  in  those 
applications.  The  public  notice  also 
dismisses  legal  matters  relating  to 
applications  that  are  being  dismissed  in 
the  public  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  relating  to  legal  matters 
dismissed  as  a  result  of  this  public 
notice,  please  contact  John  J.  Schauble, 
Chief,  Policy  and  Rules  Branch,  Public 
Safety  and  Private  Wireless  Division  at 
202-418-0797.  For  all  other  questions 
relating  to  this  Public  Notice,  contact 
Mary  Shultz,  Branch  Chief,  or  Ruth 
Taylor,  Chief,  Microwave  Section, 
Licensing  and  Technical  Analysis 
Branch  at  717-338-2646. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  Public  NoUce,  DA 
03-2057,  released  on  June  20,  2003.  The 
full  text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington.  DC  20554.  The  complete 
text  may  be  purchased  fit)m  the  FCC's 
copy  contractor,  Qualex  International, 
445  12th  Street  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
hmilUn@fcc.gov. 

1.  On  October  18,  2002,  the  Wireless 
Telecommunications  Bureau  (WTB) 
released  a  Public  Notice  (October  Public 
Notice),  67  FR  69010,  November  14, 
2002,  in  which  it  sought  to  ensure  that 
it  had  a  complete  and  accurate  listing  of 


all  licenses  and  pending  applications  in 
the  Instructional  Television  Fixed 
Service  (ITFS),  the  Multipoint 
Distribution  Service  (MDS),  and  the 
Multichannel  Multipoint  Distribution 
Service  (MMDS).  The  Public  Notice 
„    referenced  six  different  tables  of 
licensing  information.  Specifically, 
Table  E  listed  all  pending  applications 
for  ITFS  and  Table  F  listed  all  pending 
appUcations  for  MDS  and  MMDS. 
Tables  E  and  F  contained  the  following 
information  for  each  pending 
application:  licensee  name,  file  number, 
application  piupose,  call  sign,  facility 
ID.  transmitter  city/state,  BTA  and 
channel.  The  WTB  required  that  all 
ITFS.  MDS  and  MMDS  licensees  and 
-    apphcants  review  and  verify  the 
information  contained  in  these  tables. 
For  pending  applications  filed  prior  to 
March  25,  2002,  the  WTB"  required  that 
the  applicant  respond  in  writing  by 
December  18,  2002  if  continued 
processing  was  desired.  The  time  for 
licensees  and  applicants  in  these 
services  to  respond  to  the  October 
Public  Notice  was  extended  to  February 
3, 2003.  This  deadhne  was  further 
extended  to  February  21,  2003. 

2.  Appendix  A  to  this  Public  Notice 
contains  a  list  of  those  pending  ITFS 
applications  with  a  filing  date  prior  to 
March  25,  2002  where  the  applicant/ 
licensee  has  not  responded  to  the 
October  Public  Notice.  Appendix  B  to 
this  Public  Notice  contains  a  list  of 
those  pending  MDS  and  MMDS 
applications  for  with  a  filing  date  prior 
to  March  25,  2002  where  the  applicant/ 
licensee  has  not  responded  to  the 
October  Public  Notice.  In  the  October 
Public  Notice,  WTB  indicated,  "For  any 
applications  for  which  written 
affirmations  requesting  further 
processing  have  not  been  received, 
those  applications  will  be  dismissed 
without  prejudice."  Accordingly,  it  is 
ordered,  pm-suant  to  section  4(i)  of  the 
Commimications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i)  and 
§§  21.28(d)  and  73.3568(a)(1)  of  the 
Commission's  Rules,  47  CFR  2j".28(d), 
73.3568(a)(1),  the  appfications  Hsted  in 
Appendix  A  and  Appendix  B  to  this 
Public  Notice  are  hereby  dismissed 
without  prejudice. 

3.  In  addition,  as  a  result  of  the 
dismissal  of  the  applications  listed  in 
Appendices  A  and  B,  certain  legal 
matters  are  now  moot.  Those  legal 
matters  consist  of  petitions  to  deny  or 
petitions  for  reconsideration  filed  with 
respect  to  those  applications,  or 
complaints  filed  with  respect  to  licenses 
that  have  now  expired  or  been  forfeited 
because  of  the  dismissal  of  renewal 
applications  for  those  licenses.  Since 
the  underlying  appUcations  have  now 
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been  dismissed,  there  is  no  need  to 
address  the  related  legal  matters. 
Accordingly,  it  is  ordered,  pursuant  to 
section  4(i)  of  the  Communications  Act 
of  1934,  as  amended.  47  U.S.C.  154{i) 
and  §§  21.28{dj  and  73.3568(aKl)  of  the 


Commission's  rules,  47  CFR  21.28(d),  Federal  Communications  Commission. 

73.3568(a)(1),  the  pending  legal  matters  D'wana  R.  Terry, 

listed  in  Appendix  C  to  this  Public  chief.  Public  Safety  and  Private  Wirehss 

Notice  are  hereby  dismissed  with  Division,  Wireless  Telecommunications 

prejudice.  Bureau.  ^ 


ITFS  Applications  Being  Dismissed 


Licensee  name 

File  No. 

Purp 

Call  sign 

FacID 

Transmitter  city/ 
state 

BTA 

Channel  list 

AGAPE    CHRIST    SCHOOL    OF 

BPIF-19920228DF  

P  

NEW 

606 

MALDEN,  MO 

» 

GG 

NEW  COVENANT. 

AUVMOGORDO                PUBLIC 

BPIF-19951017AD  .! 

P  

NEW 

79457 

ALAMOGORD, 
NM. 

AG 

SCHOOL. 

ALAMOGORDO                PUBLIC 

BPIF-19951017AE  

P  

NEW 

79465 

DEMING,  NM 

CO 

SCHOOL. 

ALBA  HIGH  

BMPIF-1 995091 4KV 

MP 

WNC634 

826 

BUCKS  AL 

AG 

ALBION    COMMUNITY    DEVEL- 

BALIF-20010214AAE    

AL  

WLX584  

875 

BUFFALO,  NY  :... 

■ 

A1  A2 

OPMENT  CORP 

ALBION    COMMUNITY    DEVEL- 

BMAIF-20000818ARV   

MP  .... 

WLX584  

875 

BUFFALO.  NY  .... 

A1  A2 

OPMENT  CORP 

ALBION    COMMUNITY    DEVEL- 

BPIF-19930128DF   

P  

NEW 

878 

DEERFIELD.  NY 

BG 

OPMENT  CORP. 

ALBION    COMMUNITY    DEVEL- 

BRIF-20020304AAX   

R  

WLX583  

879 

BROWNSVILLE. 

AG 

OPMENT  CORP. 

VT. 

ALTO  INDEPEND  SCHOOL  DIS-     BLMPIF-20011012AAE   ... 

LMP  .. 

WLX431   

1184 

KOSSMUTH.  TX 

CI 

TRICT. 

AMARILLO           INDEPENDENT 

BPIF-19910722DE 

P  

NEW 

1232 

AMARILLO,  TX  ... 

AG 

SCHOOL  DISTIRCT. 

AMAftlLLO           INDEPENDENT  1  BPIF-19910722DD  

P  

NEW 

1233 

AMARILLO.  TX  ... 

BG 

SCHOOL  DISTRICT. 

AMERICAN     UNIVERSITY     OF 

BMPIF-1 9950707DC  

LMP  .. 

WLX323  

2092 

AGUA,  PR  

BG 

PUERTO  RICO. 

ARIZONA   BD   OF    REGENT/AZ 

BEIFB-20011210AAK  

E  

WND497  

90683 

SHAW  BUTTE. 

BG 

ST  UNIV. 

AZ. 

ARIZONA  BD  OF  REGENTS/AZ 

BEIFB-20011210AAJ  

E 

WND496  

90682 

SHAW  BUTTE. 

AG 

ST  UNIV. 

AZ. 

BAYSIDE  ACADEMY  RFlF-?fin9nr?nfiAA.q 

E 

WNC875 

80795 

PRICHARD,  AL  .. 
MINNEAPOLIS, 

DG 
DG 

BD  OF  ED,  SPECIAL  SCHOOL 

BMPIF-1 9951 01  SAY  

MP  .... 

WLX200  

4196 

DIST.  #1 , 

MN. 

BD   OF   REG    EASTERN    NEW 

BPIF-19951020YB  

P  

NEW 

80941 

ALAMOGORDO, 

DG 

MEXICO  UNI. 

NM. 

BD  OF  REGS  OF  NEW  MEXICO 

BPIF-19951020NI  

P  

NEW 

80247 

SILVER  CITY, 

AG 

STATE  UNI. 

" 

NM. 

BD  OF  REGS  OF  NEW  MEXICO 

BPIF-19951020WW  

P  

NEW 

81061 

ALAMOGORDO, 

AG 

STATE  UNI. 

NM. 

BELLSOUTH  WIRELESS  CABLE 

INC. 
BELLSOUTH               WIRELESS 

BPIF-1 99801 23DE  

P  

NEW 

89707 

ATLANTA,  GA. 

BPIF-1 99801 23DF  

P  

NEW 

89706 

ATLANTA  GA 

CABLE,  INC. 

BLOUNT  HIGH  

BMPIF-1 995091 4HJ 

MP 

WNC635 

5889 
80397 

BUCKS,  AL 

GRAND  JUNG- 

BG 
GG 

BOOKCLIFF                CHRISTIAN 

BPIF-1 9951 020TS  

P 

NEW 

SCHOOL. 

TION,  CO. 

BOWDON  PUBLIC  SCHOOL   

BMPIF-20000818AEC  

MP  .... 

WLX944  

6552 

BOWDON,  ND  .... 

A4 

BRADLEY    COUNTY    SCHOOL 

BMAIF-20010605AAB   

P  

NEW 

80437 

FAIRMONT,  TN  .. 

A3  A4 

SYSTEM 

BRIGHAM  YOUNG  UNIVERSITY 

BEIF-20010412AAI  ;... 

E  

WNC989  

80667 

PROVO,  UT 

GG 

BROWN  UNIV  IN  PROV.  ST/RI 

BRIF-19990301AAD  

R  

WLX200  

4196 

MINNEAPOLIS, 

DG 

AND  PROV. 

MN. 

BRUNSWICK           COMMUNITY 

BPIFB-20020228AAG 

P  

NEW 

308197 

BURGAW,  NC  .... 

BG 

COLLEGE 

BRUNSWICK           COMMUNITY 

BPIFB-20020228AAH  

P  

NEW 

308198 

BURGAW,  NC  .... 

BG 

COLLEGE. 

BURLINGTON  COLLEGE  

BPIF-1 991 1008DA 

p 

NEW 

7850 

NORTH FIFI  D 

BG 

BG 
BG 
BG 
BG 

BURLINGTON  COLLEGE  

BPIF-1 991 1008DX 

P 

NEW 

7852 

VT. 
SHOREHAM   VT 

BURLINGTON  COLLEGE  

BPIF-1 992011  ODE    . 

P 

NEW 

7848 

WINDSOR,  VT  .... 
THETFORD,  VT 
CHICO,  CA  

BURLINGTON  COLLEGE  

BPIF-1 99201 10DG 

p 

NEW 

7843 
80541 

BUTTE    COUNTY    OFFICE    OF 

BSTAIF-20000309AAL  .... 

STA  ... 

WND221   

EDUCATION. 

CALIFORNIA        POLYTECHNIC 

BPIF-1 9951 020ZQ 

P  

NEW 

80793 

SAN  LUIS 

GG 

STATE  UNIVERSITY.     ' 

OBISPO,  CA. 
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ITFS  Applications  Being  Dismissed— Continued 


Licensee  name 


CARIBBEAN  UNIVERSITY 


CARTERET  COMMUNITY  COL- 
LEGE. 

CASPER  COLLEGE 

CATHOLIC   ARCHDIOCESE  OF 

SAN  JUAN. 
CATHOLIC        DIOCESE        OF 

CAGUAS. 
CATHOLIC      UNIVERSITY      OF 

PUERTO  RICO. 
CENTER  FOR  ECONOMIC  AND 

SOCIAL  JUSTICE. 

CHAMPLAIN  COLLEGE  

CHAMPLAIN  COLLEGE  

CHANDLER   UNIFIED  SCHOOL 

DISTRICT  #80. 
CHRISTIAN  EDUCATIONAL 

NETWORK. 
CHURCH  POINT  MINISTRIES  ... 

CLARENDON  FOUNDATION 
CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 
CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLARK  COUNTY  SCHOOL  DIS- 
TRICT. 

CLEVELAND  COMMUNITY 

COLLEGE. 

COCHISE     COUNTY     SCHOOL 
SUPERINTENDENT'S  O. 

COMSTOCK         INDEPENDENT 
SCHOOL  DISTRICT. 

CONCORD  COMMUNITY 

SCHOOLS. 

COTTON         VALLEY         HIGH 

SCHOOL. 
COUSHATTA         ELEMENTARY 

SCHOOL. 
COUSHATTA  HIGH  SCHOOL 


FUd  No. 


BMPIF-20000818CZL 
BPIF-19951020TX  


BPIF-19951020T8  

BMPIF-20000818CZK 


BPIF-19951020WN 
BPIF-1 9951 020MB 
BPIF-19951020JZ  .. 


COVENANT  COLLEGE  

CRAVEN  COMMUNITY  COL- 
LEGE. 

CRAVEN  COUNTY  SCHOOL 
SYSTEM. 

DALLAS  COUNTY  BOARD  OF 
EDUCATION. 

DELTA  JUNIOR  COLLEGE 


DEMING  PUBLIC  SCHOOLS 
DEMING  PUBLIC  SCHOOLS 


BPIF-1 991 101  CDS  .... 
BPIF-1 99201 10DJ  .... 
BPIF-1 9951 020CC   ... 

BPIF-1 9931 230GH  .... 

BPIF-1 9931 230HL  

BEIF-20010821AAK  .. 
BPIFB-20010702AAD 

BPIFB-20010702AAF 

BPIFB-20010702AAN 

BPIFB-20010702AAP 

BPIFB-20010702AAX  . 

BPIFH-20010702AAC  . 

BPIFH-20010702AAE  . 

BPIFH-20010702AAM 

BPIFH-20010702AAO 

BPIFH-20010702AAW 

BPIF-19951020OC  

BPIF-1 9951 020NG  

BPIF-19951020VM  

BPIF-1 992071 7DB 

BPIF-1 9931 230DB 

BPIF-1 993123010  

BPIF-19931230HI  


BPIF-1 9951 020WO 
BPIF-1 9951 020RF  .. 


DES   MOINES  JEWISH   ACAD- 
EMY. 


BPIF-1 9951 020RQ 

BPIF-1 9961 223AZ  . 

BPIF-1 9921 224DD 

BPIF-1 9951 01 8AS  . 
BPIF-1 9951 01 9BM 

BPIF-1 9931 230DW 


Purp 


LMP 
P  


P 

P 

E 
P 

P 

P 

P 

P  . 

P  . 

P  . 

P  . 

P  . 

P  . 

P  . 

P  .. 

P 

P  .. 

P  .. 

P  .. 

P  .. 


P 

P 

P 

P 

P 

P 
P 


P  

LMP 


Call  sign 


WLX315 
NEW 


P  

P  ...... 

P  


NEW 

WLX321 


NEW 

NEW 

NEW. 

NEW. 
NEW. 
NEW. 

NEW. 

NEW. 


WNC903 
NEW 


NEW 

NEW.. 

NEW. 

NEW. 

NEW. 

NEW. 

NEW. 

NEW. 

NEW.. 

NEW.. 

NEW.. 

NEW.. 

NEW. 

NEW.. 

NEW... 

NEW... 


NEW 
NEW 

NEW 

NEW. 

NEW. 

NEW. 
NEW. 

NEW. 


FacID 


8795 

80451 

81065 
9336 

80587 

80213 

79969 

10127 
10123 
79597 

11000 

11190 

80483 
308024 

308026 

308034 

308036 

308045 

308023 

308025 

308033 

308035 

308044 

80317 

80215 

80467 

13554 

14023 

14213 

14214 


Transmitter  city/ 
state 


AGUAS  BUE- 

NAs,  pr: 

JACKSONVILLE. 

NC. 
CASPER,  WY  .... 
AGUAS  BUE- 

NAS,  PR. 
GURABO,  PR  .... 


JAYUYA,  PR 


WENATCHEE, 

WA. 
SHOREHAM,  VT 
THETFORD.  VT 
GLOBE,  AZ 


OMAHA,  NE 


PLAQUEMINE. 

LA. 
SEBRING,  FL  .. 
HENDERSON, 

NV. 
HENDERSON, 

NV. 
HENDERSON, 

NV. 
HENDERSON, 

NV. 
HENDERSON, 

NV. 
HENDERSON, 

NV. 
HENDERSON, 

NV. 
HENDERSON, 

NV. 
HENDERSON. 

NV. 
HENDERSON, 

NV. 
GAFFNEY.  SC  .. 

SIERRA  VISTA. 

AZ. 
DEL  RKD,  TX  


JACKSON,  Ml 


80597 
80967 

80953 

85191 

16534 

79903 
81035 

16721 


SHREVEPORT, 
LA. 

NATCHITOCHES, 
LA. 

NATCHITOCHES, 

LA. 
FAIRMONT.  TN  .. 
JACKSONVILLE, 

NC 
JACKSONVILLE. 

NC. 
BURNSVILLE,  AL 

BATON  ROUGE. 

LA. 

DEMING,  NM 

ALAMOGORDO. 

NM. 
DES  MOINES.  lA 


BTA 


Channel  list 


CG 

AG 

CG 
AG 

AG 

CG 

DG 

AG 
AG 
GG 

DG 

CG 

CG 
E2 

E2 

E2 

E2 

E2 

E2 

E2 

E2 

E2 

E2 

AG 

AG 

CG 

BG 

AG 

CG 

AG 

CG 
BG 

CG 

DG 

CG 


AG 
CG 

CG 
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ITFS  APPLICATIONS  Being  Dismissed— Continued 


Licensee  name 


File  No. 

Purp 

Call  sign 

FacID 

Transniitter  city/ 
state 

BTA 

Channel  list 

BPIF-19931229GU  

P  

NEW  .. 

16949 
17498 

PLAOUEMINE 

BG 

BPIF-19931230DO  

P  

NEW 

LA. 
SHREVEPORT. 

LA. 
JACKSONVILLE. 

FL. 
PLAOUEMINE, 

LA. 
GLOBE,  AZ 

B3B4 

BLNPIF-20010123AAO  ... 

LNP  ... 

WLX922  

17773 

AG 

BPIF-19931230GZ 

P  

NEW 

18186 

BG 

BPIF-19951020DX 

P  

NEW 

79899 

BG 

BPIF-19951020ZD  

BMPIF-1 996091 9AB  

BPIF-1 996091 9AA  

P  

MP  .... 

P  

R  

NEW 

WHR758  

NEW 

WLX327  

80737 

19480 
86592 
19819 

WENATCHEE, 
WA. 

BOSTON,  MA  

BOSTON,  MA  

OTTAWA,  KS  

CKS 

CI 

A3A4 

CG 

BRIF-20010821AAJ  

BPIF-19951020SX  

P  

NEW 

80327 

SHREVEPORT, 
LA. 

AMENIA,  ND 

MONROE   LA 

GG 

BPIFB-20000818DLH  

BPIF-1 993021 9DO    

P  

P 

NEW 

NEW 

307802 
24742 

CG 
=T)G 

BG 

BMPIF-1 9961 223FZ  

MP  .... 

WNC604  

25849 

BURNSVILLE,  AL 

BMPIF-1 9961 223DE  

BPIF-1 9931 230HN  

BMPIF-1 9961 223BF  

MP  .... 

P  

LMP  .. 

WNC603  

NEW 

WLX861   

25848 
25876 

26605 

BURNSVILLE,  AL 
NATCHITOCHES. 

LA. 
FRANKLIN,  GA  ... 

AG 
BG 

BG 

BPIFH-20000818AJO  

P  

NEW 

305436 

TIVERTON,  Rl  .... 

B1  B2B3 

BPIFH-20010420AEK  

P  

NEW 

307919 

TIVERTON.  Rl  .... 

BG 

BPIF-1 9951 01 6BO  

P  

NEW 

81103 

RICHMOND  VA 

D1  D2 

BPIF-1 9951 020BT  

BPIF-1 995101 9CM  

BPIF-19951020PI  

P  

P  

P  

NEW 

NEW 

NEW 

79773 
79609 

80229 

GLOBE,  AZ 

HOT  SPRINGS. 

AR. 
YOUNGSVILLE 



DG 
CG 

GG 

BPIF-1 9931 230HE 

P  

NEW 

28198 

LA. 
PLAOUEMINE, 

LA. 
BEDFORD.  IN  .... 

GG 

BEIF-20010228AAF 

E  

WLX252  

66500 

QG 

BMPIF-1 995091 4ES  

BMPIF-1 9951 020P7  

MP  .... 
LMP  .. 

WGI228 

WHR825  

66501 
66533 

WEST  LAFAY- 
ETTE, IN. 

RENSSELAER, 
IN. 

INDIANAPOLIS, 
IN. 

SNYDER  TX 

BG    , 
CG 

BPIFH-20000818AOP  

P  

NEW 

305642 

AG 

BPIF-1 9920424DZ 

P  .... 

NEW 

29133 

CG 
CG 

BPIF-19951020PL  ...; 

P    . 

NEW 

80253 

GAFFNEY  SC 

\ 
BPIF-1 9920228DG 

P  

NEW 

34021 

MALDEN,  MO 

DG 

BPIF-1 995081 8DM  

P  

NEW 

77703 

WOODSIDE,  DE 

AG 

BPIF-1 995081 8DN  

P  

NEW 

///04 

WOODSIDE   DE 

BG 
CG 

BEIF-20020131AAZ 

c. 

E  

WNC281   

36450 

BANKSTON,  AL 

BPIF-1 19951 01  SAT  

P  

P  

MP  .... 

NEW 

NEW 

WNC488  

79915 
79505 
36749 

ALAMOGORDO, 

NM. 
SILVER  CITY, 

NM. 
BURNSVILLE,  AL 

DG 
DG 
CG 

BPIF-19951019BY  

BMPIF-1 9961 223EZ  

BPIF-19951019AH  

P  

NEW 

79529 

ALLENTOWN,  PA 

AG 

BPIF-1 9951 020CS 

P  

NEW 

79747 

TRENTON,  NC  ... 

AG 

DIOCESE  OF  BATON  ROUGE  .. 
DOYLINE  HIGH  SCHOOL  

DUVAL       COUNTY       SCHOOL 

BOARD. 
EAST  BATON  ROUGE  PARISH 

SCHOOL. 
EAST   VALLEY    INSTITUTE   OF 

TECHNOLOGY  DIST. 
EASTMONT  SCHOOL  DISTRICT 

#206. 

,  EMERSON  COLLEGE  

EMERSON  COLLEGE  

EUDORA     UNIFIED     SCHOOL 

DISTRICT  #491. 
EVANGEL  ACADEMY 

FARGO  PUBLIC  SCHOOLS  

GRAMBLIMG  STATE  UNIVER- 
SITY 

HALE  COUNTY  BOARD  OF 
EDUCATION. 

HALE  COUNTY  HIGH  SCHOOL 

HALL  SUMMIT  HIGH  SCHOOL  .. 

HEARD  HIGH  &  MIDDLE 
SCHOOL. 

HISPANIC  INFO  &  TELEC  NET- 
WORK, INC. 

HISPANIC  INFO  &  TELEC  NET- 
WORK, INC. 

HISPANIC  INFO.  &  TELECO. 
NETWORK,  INC. 

HOLY  ANGEL  SCHOOL  

HOT  SPRINGS  CITY  SCHOOL 
DISTRICT. 

IBERIA  PARISH  SCHOOL 
BOARD. 

IBERVILLE  PARISH  SCHOOL  ... 

INDIANA  HIGHER   EDUCATION 

TELECOMMUNICATI. 
INDIANA   HIGHER  EDUCATION 

TELECOMMUNICATI. 
INDIANA  HIGHER   EDUCATION 

TELECOMMUNICATI. 
INDIANA  HIGHER   EDUCATION 

TELECOMMUNICATI. 
IRA     INDEPENDENT    SCHOOL 

DISTRICT. 
ISOTHERMAL  COMMUNITY 

COLLEGE. 
KENNETT      PUBLIC      SCHOOL 

DISTIRCT  NO.  39. 
KENT     COUNTY     VOC     TECH 

SCHOOL  DIST. 
LAKE    FOREST   SCHOOL    DIS- 
TRICT. 
LAMAR    COUNTY    BOARD    OF 

EDUCATION 
LAS  CRUCES  PUBLIC 

SCHOOLS. 
LAS  CRUCES  PUBLIC 

SCHOOLS. 
LAWRENCE    COUNTY    BOARD 

OF  EDUCATION. 
LEHIGH  VALLEY  ASSOCIATION 

OF  INDEPENDENT. 
LENOIR      COMMUNITY      COL- 
LEGE. 
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ITFS  Applications  Being  DiSMissE[>-Con{inued 


Licensee  name 


LIFE  TABERNACLE  &  ACAD- 
EMY. 

LIFE  TABERNACLE  AND  ACAD- 
EMY. 

LOUISIANA  ART  INSTITUTE  

LOUISIANA  STATE  UNIV  ALUM- 
NI ASSOC. 

LOUISIANA  STATE  UNIV  ALUM- 
NI ASSOC. 

LOUISIANA  STATE  UNIV  ALUM- 
NI ASSOC. 

LSU  ALUMNI  ASSOCIATION 

MACOMB  INTERMEDIATE 

SCHOOL  DISTRICT. 

MARAIA  DES  CYGNES  VALLEY 
US  DIST  456. 

MESA  COUNTY  VALLEY 
SCHOOL  DISTRICT  NO.  5 

MESA  STATE  COLLEGE 


File  No. 


BPIF-19951020ZO 
BPIF-19951020ZF 
BPIF-19921224DE 
BPIF-19931228DI  .. 
BPIF-19931229DC 
BPIF-19931229HP  . 


BPIF-19951020IG  ... 
BEIF-20020222AAB 


BRIF-20010821AAI  ... 
BPIF-19951020S8  .... 

BPIF-19951020FK  

BPIF-19951020QF 

BPIFH-20000818ATC 
BLMPIF-19961220AK 


MESA  UNIFIED  SCHOOL  DIS- 
TRICT #4. 

MILWAUKEE  AREA  DIST  BD 
TECH  ADULT  ED. 

MILWAUKEE  BD  OF  SCHOOL 
DIRECTORS. 

MINDEN  HIGH  SCHOOL 

MINEOLA  UNION  FREE 

SCHOOL  DISTRICT. 

MULTIMEDIA  DEVELOPMENT 
CORP. 

NATRONA  COUNTY  SCHOOL 
DISTRICT  NO.  1. 

NEBRASKA      CITY      SCHOOL     BMPIF-19961223CP 

Ulo  I    111. 


BPIF-19931230DA 

BLNPIF-19920630DA 

BPIFB-1 99901 22EB  .. 

BPIF-19951020S9  


NEEDLES     UNIFIED     SCHOOL 
DISTRICT. 

NETWORK       FOR       INSTRUC- 
TIONAL TV  INC. 

NEW  CASTLE  CTY  VOC  TECH 
SCHOOL  DIST. 

NEW    JERSEY    PUBLIC    B/CG 
AUTHORITY. 

NEW    JERSEY    PUBLIC    B/CG 
AUTHORITY. 

NORTH         CENTRAL         EDU- 
CATIONAL SERVICE. 

NORTHEAST    LOUISIANA    UNI- 
VERSITY. 

NORTHWESTERN  STATE  UNI- 
VERSITY. ^ 

NORWICH  UNIVERSITY 

NORWICH  UNIVERSITY 

NOWATA  PUBLIC  SCHOOLS 

OKLAHOMA  EDUCATIONAL  TV 

AUTHORITIY. 
OKLAHOMA     STATE     UNIVER- 
SITY. 
ONSLOW    CONTINUING    EDU- 
CATION. 
ONSLOW  COUNTY  SCHOOLS 

ONSLOW  EXCEPTIONAL  CHIL- 
DREN. 

ONSLOW  FEDERAL  ACA- 
DEMICS. 

OUACHITA  ACADEMY  OF 
ARTS  AND  SCIENCE. 

PANHANDLE  AREA  ED'L  CO- 
OPERATIVE. 


BPIF-19951020IS  .... 
BMPIF-1 995091 4J0 
BPIF-1 995081  SDL  ... 
BMPIF-199.50914KB 
BMPIF-1 995091 4KH 
BPIF-1 9951 020HW  ... 
BPIF-1 9951 020SR  .... 
BEIF-20011218AAE  . 


BPIF-1 991 1008DD  .. 
BPIF-1 99201 10DF  ... 
BNPIF-19920825DB 
BNPIF-1 995071 1DU 


BPIF-1 9931 230AA  .. 
BPIF-1 9951 020MN  . 
BPIF-1 9951 020LX  .. 
BPIF-1 9951 020ML  .. 
BPIF-19951020MJ  ... 
BMPIF-1 9950525EF 
BMPIF-1 9951 020T4 


Purp 


P 

P 
P 
P 
P 
P 

P 

E  , 


R  .... 

P  .... 

P  .... 

P  .... 

P  .... 

LMP 

P  

LNP  . 

P  

P  

MP  .. 

P  

MP  .. 

P  

MP  ... 
MP  ... 

P  

P  

E  


P  

P  

NP 

LNP  ... 


P  .. 
P  .. 
P  .. 
P  .. 
P  .. 
MP 
MP 


Call  sign 


NEW 

NEW 

NEW, 

NEW. 

NEW. 

NEW. 


NEW 

WHR914 

WLX331  . 

NEW  ....... 

NEW  ....... 

NEW 

NEW 

KHF80  .... 


NEW.. 
KNZ71 


NEW 

NEW  ...... 

WNC659 

NEW 

WLX951  . 

NEW  .; 

WLX250  . 
WHR822 
NEW  ....„., 

NEW 

WND344  . 


NEW 

NEW 

WLX596 
WHR559 


NEW 

NEW  ...... 

NEW 

NEW 

NEW 

WNC534 
WHR879 


FacID 


Transmitter  city/ 
state 


GRAND  JUNC- 
TION, CO. 
DELTA,  CO 


80771 
80745 

38582     BATON  ROUGE 

LA. 
38609     PLAQUEMINE, 

LA. 
38608     NATCHITOCHES, 

i      LA. 
38611     RUSTON.  LA  .... 


79859 
39555 


39864 
80945 
79825 


DELHI,  LA 

CLINTON  TOWN- 
SHIP, Ml. 
OTTAWA,  KS  .... 


GRAND  JUNC- 
TION. CO. 

GRAND  JUNC- 
TION, CO. 
80235    GLOBE,  A2  .... 


MILWAUKEE,  Wl 
MILWAUKEE,  Wl 
RUSTON,  LA 


305784 

42668 

42686 

42687  1  MINEOLA,  NY  .... 

92616    PORTALES,  NM 

80955    CASPER.  WY 

47958    TECUMSEH,  NE 

80009     BULLHEAD  CITY, 

A2. 
48316    ANDERSON,  IN  .. 

77705    WOODSIDE,  DE 

48476    TRENTON,  NJ  .... 

48459    WARREN  TOWN- 
SHIP, NJ. 

81053    WENATCHEE, 
WA. 

80423     MONROE,  LA  

85247    LEESVILLE.  LA  .. 

49809    SHOREHAM,  VT 
49805     WINDSOR,  VT  .... 
49829     LENAPAH,  OK  .... 
50202     OKLAHOMA 
CITY,  OK 
90623    HOOKER,  OK  

80113    JACKSONVILLE. 

NC. 
80217    JACKSONVILLE. 

NC. 
80129    JACKSONVILLE. 

NC. 
80143    JACKSONVILLE, 

NC. 
50770     RAYVILLE,  LA  .... 

51460     MARIANNA.  FL  .. 


BTA 


Channel  list 


CQ 
AG 
GQ 
GG 
CG 
GG 

CG 

B3B4 

BG 

AG 

BG 

DG 

G2G3G4 

BG 

AG 
GG 

GG 

OG 

BG 

AG 

DG 

GG 

C2C3C4 

GG 

GG 

CG 

BG 

CG 
CG 
AG 
CG 

GG   - 

BG 

AG 

D1  D2  D3 

CG 

BG 

AG 
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Licensee  name 

File  No.  , 

Purp 

Call  sign 

FacID 

Transmitter  city/ 
state 

BTA 

Channel  list 

PANHANLE  AREA  ED'L  COOP- 

BMPIF-19951020R4   

MP  .... 

WHR800  

51476 

CHIPLEY,  PL  

GG 

ERATIVE. 

PARADISE    UNIFIED    SCHOOL 

BSTAIF-20000309AAM  ... 

STA  ... 

WND222  

80359 

CHICO,  CA  

DO 

DISTRICT. 

PORT      ARTHUR      INDEPEND  |  BEIF-20020221AAH  

E  

WLX356  

53027 

VIDOR,  TX 

CG 

SCHOOL  DISTRICT.                    1 

PORTAGEVILLE   SCHOOL   DIS- 

BPIF-19920228DE  

P  

NEW 

53051 

MALDEN.  MO  ....; 

CG 

TRICT. 

PORTALES  HIGH  SCHOOL  

BPIFB-19990122EZ 

P  

NEW 

92629 

PORTALES,  NM 

CG 

PORTLAND  COMMUNITY  COL- 

BPIFH-20000818CGZ   

P  

NEW 

307062 

VANCOUVER, 

B3 

LEGE. 

WA. 

PUERTO    RICO    MEDICAL   AS-     BMPIF-19950707DH   

LMP  .. 

WLX322  

53864 

AGUKAS  BUE- 

DG 

SOCIATION. 

NAS,  PR. 

REGION  IV  EDUCATION  SERV- 

BPIFB-20000818CEI   

P  

NEW 

306983 

HOUSTON,  TX  ... 

AG 

ICE  CENTER. 

. 

REID  INSTITUTE  

BPlF-19g51020HN 

p 

NEW 

81049 

PROVO  UT 

Ct5 

RICHMOND     HILL     CHRISTIAN 

BPIF-19951020PH  

P  

NEW 

80207 

BLOOMINGDAL- 

BG     ^ 

ACADEMY. 

E,  GA. 

ROMAN    CATH    DIOCESE    OF     BMPIF-19950914LZ  

MP  .... 

KNZ65  

57484 

UNIONDALE,  NY 

EG 

RKVILLE  CENTRE 

ROMAN        CATH         DIOCESE 

BNPIF-1 9950321 DU  

NP 

WHR845  

57482 

AMITYVILLE,  NY 

GG 

ROCKVILLE  CENTER. 

ROMAN     CATHOLIC     COMMU- 

BPIF-19951020A9   

P  

NEW 

80807 

miiRAi  ^  rA 

CG 

NICATIONS  CORP.  DBA 

1 

SAINT  MICHAEL'S  COLLEGE   ... 

BPIF-19911008DQ  

P  

NEW 

58591 

SHOREHAM, VT 

DG 

SAINT  MICHAEL'S  COLLEGE 

BPIF-1 99201 10DN  

P  

NEW 

58592 

WINDSOR,  VT  .... 

DG 

SAN          CARLOS          UNIFIED 

BPIF-19951020IZ  

P  

NEW 

79955 

GLOBE,  AZ 

BG 

SCHOOL  DISTRICT  #2. 

SAN    LUIS   COASTAL    UNIFIED 

BPIF-1 9951 020XF  

P  

NEW 

80619 

SAN  LUIS 
OBISPO,  CA. 

GG 

SCHOOL  DISTRICT 

SANTA    FE    TRAIL    USD    #434     BRIF-20010821AAH  

R  

WLX330  

59075 

OTTAWA,  KS  

AG 

SCHOOL  DIST. 

SAREPTA  HIGH  SCHOOL  BPIF-19931230DC   

1 

P  

NEW 

59128 

SHREVEPORT, 

LA. 
OMAHA,  NE  

CG 

SCHOOL       DIST       OF       CITY  '  BRIF-1 9991 201 AAE  

R  

KWU42 

59336 

A1  A2 

OMAHA  ST  OF  NEB.                   I 

SCHOOL   DISTRICT   OF    PALM  1  BALIF-9550758 

AL  

KZB30  

300048 

LOXAHATCHEE, 

HG 

BEACH  COUNTY.                        i 

FL. 

SCIOTO         COUNTY         EDU- 

BPIF-19951 020DT  

P  

NEW 

79801 

OTWAY,  OH  

GG 

CATIONAL     SERVICE     CEN- 

' 

TER. 

SEMINOLE                   INDEPEND     BMPIF-19961223DD  

MP  .... 

WNC328  

59666 

SEMINOLE,  TX  .. 

GG 

SCHOOL  DISTRICT. 

SHEKINAH  NETWORK 

BPIF-19951019BJ    

P  

NEW 

79431 

MIDWAY  NC 

GG 

SHELBY     SCHOOL     DISTRICT 

BNPIF-1 9981 006DO 

NP  

WNC480  

60084 

SILVER  CREEK, 

GG 

#32. 

NE. 

5 

SIBLEY  HIGH  SCHOOL  

BPIF-1 9931  ?r»ODl 

P 

NEW 

60274 

RUSTON  LA 

R1  RP 

SILVER              CONSOLIDATED     BPIF-19951019CA 

P  

NEW 

79519 

SILVER  CITY 

AG 

SCHOOLS 

NM. 

SOUTHERN     UNIV     AGRICUL- 

BPIF-19931 230GW  

P  

NEW 

61380 

PLAQUEMINE, 

AG 

TURAL  &  MECH  COL.                 ! 

LA. 

SOUTHLAND      C-9      SCHOOL  1  BPIF-19920228DD    

P  

NEW 

61412 

MALDEN,  MO 

AG 

DISTRICT.                                     ! 

SOUTHWESTERN    OKLAHOMA  j  BEIF-20020228AAA  

E  

WNC581    

61589 

CORN,  OK >... 

BG 

STATE  UNIV 

' 

ST      ANDREWS       EPISCOPAL 

BPIF-1 9951 020YK  

P  

NEW 

80983 

SCOTTSBLUFF 

GG 

CHURCH. 

NE 

ST  MARYS  CITY  SCHOOLS  

BMPIFB-19950829HJ  

MP  .... 

WLX977  

62067  ,  CRIDERSVILLE, 

CG 

ST.  AGNES;  SCHOOLS  FOUN-  !  BPIF-19951020VX  

P  

NEW 

80609 

SCOTTSBLUFF, 

AG 

DATION.                                        1 

NE. 

TATTNALL     COUNTY     BOARD 

BPIF-1 995 1020T6  

P  

NEW 

81041 

BLOOMINGDAL- 

DG 

OF  EDUCATION. 

!      E,  GA. 

TECHNICAL     TRADES      INSTI-  :  BPIF-19951020SH  

P 

NEW 

80445  !  GRAND  JUNC- 
1      TION,  CO. 

D1  D2  D3 

TUTE.                                            1 

TEEWINOT  LICENSING  INC  

TENNESSEE  TEMPLE  UNIVER- 

BPIF-199801 03DP  

P  

P  .: 

NEW 

NEW 

89826 
80797 

BURLEY,  ID. 
FAIRMONT,  TN  .. 

BMAIF-20010605AAC  

A1  A2 

SITY 

k 

TEXAS      STATE      TECHNICAL     BPIF-19951020UF  

P  

NEW 

80379 

LONGVIEW,  TX  .. 

GG 

COLLEGE. 
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Licensee  name 


TEXAS      STATE      TECHNICAL 

CCXLEGE. 
THE    BOARD    OF    EDUCATION 

OF  THE  BOROUGH  OF. 
THE  BOARD  OF  REGENTS  OF 
THE  UNIVERSITY  S. 

THE  CRARY  SCHOOL  

THE  CRARY  SCHOOL  

THE         INFORMATION         RE- 
SOURCE FOUNDATION. 
THE  REGENTS  OF  THE  UNIV 

OF  CA. 
THE    SCHOOL    BD.    OF    LEE 

COUNTY  FLORIDA. 
TOMS  RIVER  BOARD  OF  EDU- 
CATION. 
TRANSITION  NETWORK,  INC  ... 
TRICJU     GEBREW    ACADEMY 

OF  ATLANTIC  COUNTY. 
TRINITY  COLLEGE  OF 

VERMONT. 
TRINITY  COLLEGE  OF 

VERMONT. 
TRINITY  COLLEGE  OF 

VERMONT. 
TRINITY  COLLEGE  OF 

VERMONT. 
TROY      STATE       UNIVERSITY 

MONTGOMERY. 
TYLER  INDEPENDENT 

SCHOOL  DISTRICT. 
UATH  CONTRACTORS 

SCHOOL.  LLC. 
UNIFIED      SCHOOL      DISTRIT 

#286. 
UNION  TOWNSHIP  SCHOOLS 
UNIVERSITY        OF        NORTH 

CAROLINA. 
UNIVERSITY        OF        NORTH 

CAROLINA  CENTER  FOR 
UNIVERSITY         OF         TEXAS 

HEALTH  SCIENCE  CTR  A. 
UTAH    VALLEY    STATE    COL- 
LEGE. 
VERMONT   WIRELESS    COOP- 
ERATIVE. 
VERMONT    WIRELESS    COOP- 
ERATIVE. 
VERMONT   WIRELESS   COOP- 
ERATIVE. 
VERMONT    WIRELESS    COOP- 
ERATIVE. 
VERMONT    WIRELESS    COOP- 
ERATIVE. 

VIEWS  ON  LEARNING  INC  

VIEWS  ON  LEARNING,  INC  

WASHINGTON     COUNTY     DIS- 
TRICT SCHOOL  BD. 
WEBSTER  JR.  HIGH  SCHOOL 
WENATCHEE     VALLEY     COL- 
LEGE COMMUNITY  COLLE. 
WEST  SHORE  SCHOOL  DIST 


RIeNo. 


BPIF-19951020VI  . 

BPIF-19951020RN 

BPIF-19951020VB 


BPIFB-20020207AAA 
BPIFB-20020207AAB 
BPIF-19951020PK  


BMPIF-19951020L9  .. 
BMPIF-20000818AIV 
BPIF-19951020Q1  .... 


BLIF-1 99901 15DY  ... 
BPIF-19951020BH  ... 

BPIF-19911010DT  ... 

BPIFr-19911010DW  .. 

BPIF-1 992011  ODD  ... 

BPIF-1 99201 10DH  ... 

BPIF-1 9961 223GN  ... 

BPIF-1 9951 020OFI  ... 

BPIF-1 9951020HO  ... 

BNPIF-19920825DA  . 

BLNPIF-1 9920601 DF 
BPIF-1 9951 020IU  


BPIF-1 9951 020D5  

BPIFB-20000818DFG 

BPIF-1 9951 020YZ  

BMPIF-19951016AU  .. 

BMPIF-19951016BB  ... 

BMPIFB-19951016AY 

BMPIFB-19951016BA 

BMPIFB-19951016BK 

BPIFB-20000818AFA  . 

BPIF-19951020HL  

BEIF-20010830AAH  .... 


WESTERN  NEW  MEXICO  UNI- 
VERSITY. 

WESTERN  NEW  MEXICO  UNI- 
VERSITY, 


BPIF-1 9931 230DK 
BPIF-1 9951 020ZE 


BPIF-19951020GX 
BPIF-1 9951 01 9AF 
BPIF-1 9951 01 9BL  . 


Purp 


P 

P 

P 

P 
P 
P 


MP 
MP 
P  ... 


L.. 
P  . 

P  . 

P  . 
P  . 
P  .. 
P  '. 
P  .. 
P  .. 
NP 


LNP 
P  .... 


P  .. 
P  .. 
P  .. 
MP 
MP 
MP 
MP 
MP 


Call  sign 


NEW 
NEW 
NEW. 

NEW. 

NEW. 
NEW. 


WAQ323 
WBE805  . 

NEW 


WNC806 

NEW 


NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

NEW 

WU605 

WGM95  . 
NEW 


NEW 

NEW  ...... 

NEW 

WNC674 
WNC670 
WNC671 
WNC673 
WNC672 


NEW 

NEW 

WND293 


NEW 
NEW 

NEW. 

NEW. 

NEW. 


FacID 


80505 

80975 

80681 

308182 

308183 

80245 

66324 

66341 

80013 

80363 
79671 

68107 

68105 

87010 

68103 

85237 

80569 

81047 

68777 

68814 
79991 

80853 

307663 

80717 

69969 

69973 

69970 

69971 

69972 


Transmitter  city/ 
state 


DEL  RIO,  TX  

TOMS  RIVER,  NJ 

BLOOMINGDAL- 
E,  GA. 

BURGAW,  NC  .... 

BRUNSWICK,  NC 

GRAND  JUNC- 
TION, CO. 

SANTA  BAR- 
BARA, CA. 

FT.  MYERS,  FL  .. 

TOMS  RIVER,  NJ 

HILO,  HI 

CORBIN  CITY, 

NJ. 
SHOREHAM, VT 

NORTHFIELD, 

VT. 
WINDSOR,  VT  .!.. 

THETFORD,  VT 

BURNSVILLE,  AL 

TYLER,  TX  

PROVO,  UT 

LENAPAH,  OK  .... 

UNION  CITY.  NJ 
JACKSONVILLE, 
NC. 

JACKSONVILLE. 

NC. 
PASADENA,  TX 

PROVO,  UT 


BTA 


305238 
84585 
80251 

71414 
80741 

79921 

79489 

79437 


EAST  ALBURG. 

VT. 
EAST  ALBURG, 

VT. 
EAST  ALBURG. 

VT. 

EAST  ALBURG. 

VT. 
EAST  ALBURG. 

VT. 

CASSOPOLIS,  Ml 

DELTA,  CO 

COTTONDALE, 

FL. 

RUSTON,  LA  

WENATCHEE. 

WA. 

HARRISBURG, 
PA. 

DEMING,  NM 

ALAMOGORDO. 
NM. 


Ctiannel  list 


AG 

GG 

DG 

CG 
CG 
BG 

AG 

B1  B2B3 

DG 

AG 
GG 

GG 

GG 

GG 

QG 

QG 

GG 

DG 

BG 

CI 
CG 

BG 

BG 

DG 

GG   " 

A2A3A4 

BG 

DG 

CG 

CG 
D4 
BG 

CG 
BG 

CG 

GG 

GG 
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Licensee  name 

File  No. 

Purp 

Call  sign 

FacID 

Transmitter  <%/ 
state 

BTA 

Channel  list 

ADELPHIA  BLAIRSVILLE,  LLC  .. 

BRMD-20010430AAS  

R  

WMH689  

301349 

MUNCIE.  IN 

> 

EG 

ALDA  gold,  INC  ^ 

BPMDH-20000818BMR  ... 

P  

NEW 

306407 

PASADENA.  TX 

HG 

ALDA  TUCSON,  INC  

BPMDH-20000818DHR  ... 

P  

NEW 

307728 

TUCSON,  AZ  .... 

2A 

ALDA  TUCSON,  INC  

BPMDH-20000818DHV  ... 

P  

NEW 

307733 

TUCSON,  AZ  .... 

1 

ALDA    WIRELESS    HOLDINGS, 

INC. 
ALLIED  PROPERTIES.  INC  

BRMI>-20010328ADG  

R 

WLW697  

301121 

DANVILLE,  VA 

EG 

BPMD-20000818DMC  

P  

NEW 

306081 

STATE  COL- 

429 

E2E3E4 

LEGE,  PA. 

ALLIED  PROPERTIES.  INC  

BPMPH-20000818CRL  ... 

P  

NEW 

307361 

STATE  COL- 
LEGE, PA. 

429 

1  2A 

AMERICAN   TELECASTING   OF 

BPMDH-20000823AAA  ... 

P  

NEW 

305311 

COLORADO 

2A 

COLORADO  SPRINGS. 

SPRINGS, 
CO. 
COLUMBUS, 

AMERICAN    TELECASTING   OF 

BPMDB-20000818DHL  .... 

P  

NEW 

307722 

HI 

COLUMBUS,  INC. 

OH. 

AMERICAN    TELECASTING   OF 

BPMD-1 997081 1X1  

P  

NEW 

303403 

JACKSONVILL- 

212 

1 

JACKSONVILLE,  IN. 

E,  FL. 

AMERICAN   TELECASTING   OF 

BPMDH-2001 0611  AAA  ... 

P  

NEW 

307850 

LINCOLN.  NE  ... 

256 

1 

LINCOLN,  INC. 

AMERICAN    TELECASTING   OF 

BPMDH-20010611AAB  ... 

P  

NEW 

307851 

LINCOLN.  NE  ... 

256 

2A 

LINCOLN,  INC. 

AMERICAN   TELECASTING   OF 

BLMPMDC-9550415 

LMP  .. 

WMX660  

302487 

MEDFORD,  OR 

AG 

MEDFORD,  INC. 

AMERICAN   TELECASTING    OF 

BPMDC-9550297 

P  

WMX660  

302487 

MEDFORD,  OR 

AG 

MEDFORD,  INC. 

AMERICAN    TELECASTING    OF 

BPMDB-20000818BVY  .... 

P  

NEW  

306705 

PORTLAND.  OR 

EG 

PORTLAND,  INC. 

AMERICAN    TELECASTING    OF 

BMPMDC-9550371  

LMP  .. 

WMX635  

302463 

RAPID  CITY. 

AG 

RAPID  CITY,  INC. 

SD. 

AMERICAN   TELECASTING    OF 

BEMD-9651213  

E  

WMI326  

301423 

JANESVILLE, 

FG 

ROCKFORD,  INC. 

Wl. 

AMERICAN    TELECASTING    OF 

BPMDH-2001 061 1AAH  ... 

P  

NEW  

307957 

YOUNGSTOW- 

484 

YOUNGSTOWN,  INC. 

N,  OH. 

2A 

AMERICAN  TELECASTING,  INC 

BPMDC-9203938 

P  

NEW  

302415 

STRASBURG, 

BG 

AMERICAN      WIRELESS,      INC 

BPMDH-20000818ACV  ... 

P  

NEW  

305167 

VA. 
ST.  GEORGE, 

1 

DBA  SKYVIEW  TEC. 

UT. 

ARKSTAR  PARTNERSGAMMA 

BRMD-20010330AAR 

R  

WNTL298  

302239 

DARDANELLE. 

AR. 
SAN  DIEGO, 

CA. 
SAN  DIEGO, 

CA. 
ASHEVILLE,  NC 

HG 

ASC  COMMUNICATIONS,  INC  .. 

BALMD-19991202AAE  .... 

AL  

WMH541   

301311 

FG 

ASC  COMMUNICATIONS,  INC  .. 

BEMD-9650762  

E  

WMH541   

301311 

FG  . 

ASHEVILLE       (E)       WIRELESS 

BEMD-9651443  

E  

WMX214  

301563 

H2 

CABLE  PARTNERSHIP. 

B2  TELEVISION  PARTNERSHIP 

BMD-9750196 

? 

WNLM904  

301811 

FAIRPORT,  NY. 

BCW  SYSTEMS,  INC  

BRMD-20010425AAO  

R  

WNTJ367  

302133 

MALDEN,  MO  ... 

HG 

BIG  SKY  WIRELESS  PARTNER- 

BPMDH-20000818ADC ... 

P  

NEW  

305175 

BUTTE,  MT  

064 

1  2A 

SHIP. 

BLAKE  TWEDT  

BPMDH-2001 091 3AAD  ... 

P  

NEW  

308120 

ERIE,  PA  

131 

H3 

BOLIN  ENTERPRISES,  INC  

BTCMD-20020318AAA  .... 

TC  

WLW800  

301167 

JEWETT,  IL  

1 

BONANZA  PARTNERS  1  

BEMD-9651067  

E  

WNTM679  

302271 

BISMARCK,  ND 

HG 

BONNIE  D.  O'CONNELL  

BMPMD-200P0810AAE  ... 

MP  .... 

WMY295  

301681 

MCGREGOR, 

GA. 
BOWLING 

EG 

BOWLING    GREEN    (F)    WIRE- 

BMPMDC-9650185  

MP  .... 

WMX675  

302502 

CG 

LESS  CABLE  PARTNER. 

GREEN,  KY. 

BOWUNG    GREEN    (F)    WIRE- 

BMPMDC-9650186   

MP  .... 

WMX650  

302478 

BOWLING 

DG 

LESS  CABLE  PARTNER, 

GREEN,  KY. 

BRIGHAM  YOUNG  UNIVERSITY  i  BPMDB-2(XX)0818CEP   ... 

P  

NEW  

306990 

SANTEE,  CA  .... 

H2 

BRIGHAM  YOUNG  UNIVERSITY 

BPMDH-20000818CYJ  .... 

P  

NEW 

307129 

MILWAUKEE, 

H2 

BROADCAST  DATA  CORPORA- 

BPMDH-20000818CYH ... 

P  

NEW 

307135 

Wl. 
MILWAUKEE, 

H3 

TION. 

Wl. 

C  &  W  ENTERPRISES,  INC 

BRMD-20010321AAP  

R  

WNTC543  

301890 

SAN  ANGELO, 

TX. 
MUNCIE,  IN 

HI 

CENTURY   MICROWAVE   COR- 

BALMD-20000421AAC .... 

AL  

WMH689  

301349 

EG 

PORATION.     • 

CFW  LICENSES,  INC  

BPMDH-20000818CKB  ... 

P  

NEW  

307162 

CHARLOTTESVI- 
LLE, VA. 

075 
2A 

CONSOLIDATED  TELCOM  

BPMDC-9651585 

P  

NEW 

302436 

KILLDEER.  ND. 
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Licensee  name 


DALE    E.    &    donna    L.    LAW- 
RENCE. 
DAVID  WIECHMAN  


File  No. 


DENNIS  R,  LONG 


DIGITAL  AND  WIRELESS  TELE- 
VISION, LL.C. 

DIGITAL  AND  WIRELESS  TELE- 
VISION, L.L.C. 

DIGITAL  AND  WIRELESS  TELE- 
VISION, LLC. 

DIGITAL  AND  WIRELESS  TELE- 
VISION, LLC. 

DIGITAL  AND  WIRELESS  TELE- 
VISION, L.L.C. 

DIGITAL  AND  WIRELESS  TELE- 
VISION, LLC. 

DIGITAL  AND  WIRELESS  TELE- 
VISION, LLC. 

DIGITAL  AND  WIRELESS  TELE- 
VISION, LLC. 

DURHAM  LIFE  BROAD- 
CASTING, INC. 

E.T.  PARTNERSHIP  


.    EAGLE  TELEVISION,  INC 
EAGLE  TELEVISION,  INC 


EAGLEVIEW    TECHNOLOGIES 

INC. 
EAGLEVIEW    TECHNOLOGIES, 

INC.  . 
EARL  S.  KIM  


EARL  S.  KIM 
EARL  S.  KIM 


F     CHANNEL     BLOCK,      KEY 

WEST  FL  PAY  TV. 
FORTUNA      SYSTEMS      COR- 
PORATION. 
FOUR  PRO  PLUS  PARTNERS  .. 
FOUR  PRO  PLUS  PARTNERS  . 
G/S     RIVERTON     F     SETTLE- 
MENT GROUP. 

G/S     RIVERTON     F     SETTLE- 
MENT GROUP. 

GOULD  COMMUNICATIONS 

GRAND  ALLIANCE  CANTON  E 
PARTNERSHIP. 

GRAND  ALLIANCE  KALISPELL 
(F)  PARTNERSHIP. 

GRAND   ALLIANCE   KALISPELL 
(F)  PARTNERSHIP. 

GRAND    ALLIANCE    STERLING 
(F)  PARTNERSHIP. 

GRAND    ALLIANCE    STERLING 
(F)  PARTNERSHIP. 

GRAND       MMDS       ALLIANCE 
RICHMOND  E/P  PARTNER 

GRAND     TELEPHONE      COM- 
PANY, INC.. 

GRAND  WIRELESS  COMPANY 
INC. 

GRAND  WIRELESS  COMPANY, 
INC. 

GRAND  WIRELESS  COMPANY, 
INC. 


BMPMDC-9550372 

BMPMD-9450272  

BALMD-9551597  

BEMD-9750097  

BEMD-9750098  

BEMD-9750099  

BPMDH-20000818BYR  .. 
BPMDH-20000818BYT  ... 
BPMDH-20000818BZB  ... 
BPMDH-20000818CDY  .. 
BPMDH-20000818CDZ  .. 

BEMD-9750031   

BEMD-9651100  

BALMD-19990825AAW  ... 
BRMDC-20010402AEH  ... 

BALMD-9651137  

BRMD-9157876  

BEMD-9950056  


BEMD-9950057 
BEMD-9950058 


BRMD-20010806AAJ   ... 
BPMDH-2000081 8DAC 


BPMDC-9651566 
BPMDC-9651567 
BEMDC-9750095 


BEMDC-9750096 

BRMD-9750579  .. 
BPMDC-9200676 


BMPMDC-9750282 

BMPMDC-9750283 

BRMDC-20010330AEJ  .... 
BRMDC-20010330AEK  ... 

BEMD-9650751   

BPMDC-9203812  

BPMD-1 9980721 ND  

BPMD-1 9980721 NE  

BPMD-1 9980721 NF  


Purp 


LMP 
MP  .. 
AL  ... 

E  


E  . 

E  . 

P  . 

P  . 

P  . 

P  . 

P  . 
E  . 
E  .. 
AL 
R  .. 
AL 
R  .. 
E  .. 


MP 
MP 

R  ... 
R  ... 
E  ... 
P  ... 
P  .... 
P  .... 
P  .... 


Call  sign 


WMX632 

WMH573 

WMI836  .. 

WMX914 

WMX912 

WMX913 

NEW 

NEW 

NEW 

NEW 

NEW 

WMX524  . 

WJL89  

WLW726  . 
WMX658  . 

KFJ28 

KFJ28  

KFF79  


KFI79  ... 
WPY40 


WMY476 
NEW 


NEW 

NEW 

WMX702  . 

WMX709  . 

WNTF307 
NEW 


WMX686 
WMk687 
WMX641 
WMX637 
WHT735  . 

NEW 

NEW 

NEW 

NEW 


FacID 


302460 

301318 

301490 

301634 

301632 

301633 

306820 

306822 

306835 

306972 

306974 

301621 

301006 

301126 

302485 

300024 

300024 

300020 

300022 
302326 

301738 

307582 

302419 
302420 
302528 

302535 

301932 
302391 


Transmitter  city/ 
state 


302513 

302514 

302469 

302465 

300960 

302412 

303648 

304006 

304007 


RAPID  CITY. 

SO. 
LEXINGTON, 

KY. 
HARRISBURG. 

PA. 
RIVERTON,  WY 

RIVERTON,  WY 

RIVERTON.  WY 

RYEGATE,  MT 

PONDEROSA.  •• 

CO. 
RYEGATE.  MT 

RAPID  CITY, 

SD. 
RAPID  CITY, 

SD. 
AUBURN,  NC  ... 

CARSON  CITY. 

NV. 
PROWERS 

CITY,  CO. 
PROWERS 

CTY,  CO. 
SPOKANE.  FL  .. 

SPOKANE,  a  .. 

LOS  ANGELES. 

CA. 
LA  HABRA,  CA 
LOS  ANGELES. 

CA. 
KEY  WEST,  FL 

LINCOLN,  ^E  ... 

FALLON,  NV  .... 
FALLON,  NV  .... 
RIVERTON,  WY 

RIVERTON,  WY 


OMAHA,  NE  .. 
CANTON,  OH 


KALISPELL.  MT 
KALISPELL,  MT 
STERLING,  CO 
STERLING,  CO 
RICHMOND.  VA 

JAY,  OK  

MARICAO,  PR  .. 
MARICAO,  PR  .. 
MARICAO,  PR  .. 


BTA- 


Channel  list 


041 
110 
041 
369 
369 


489 
489 
489 


CG 

EG 

FG 

HI 

H2 

H3 

1 

E2E3E4 

E2E3E4 

1 

2A 

1 

1 

HI 

BG 

1      ' 

1 

1 

1 
1 

FG 

H1 

DG 
GG 
BG 

CG 

H3 

BG 

CG 

BG 

CG 

EG 

AG 

HI 

H3 

H2 
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MDS  AND  MMDS  Applications  Being  Dismissed— Continued 


Licensee  name 


File  No. 


Purp 


Call  sign 


FacID 


Transmitter  city/ 
state 


BTA 


Channel  list 


HEARTLAND  WIRELESS  COM- 
MERCIAL CHANNELS. 
IMPACT  MARKETING  INC  


IMPACT  MARKETING  INC 


IVAN  C.  NACHMAN 

IVANC.  NACHMAN  

JCL  La  junta  COLORADO  F 

GRAND  ALLIANCE. 
JCL  LA  JUNTA  COLORADO  F 

GRAND  ALLIANCE. 
JCL  LA  JUNTA  COLORADO  F 

GRAND  ALLIANCE. 
JCL  LA  JUNTA  COLORADO  F 

GRAND  ALLIANCE. 

JERRY  ALBERT  PAYNE  

JOHN  DUDECK 

JOHNDUDECK  

JONSSON    COMMUNICATIONS 

CORPORATION. 
JONSSON    COMMUNICATIONS 

CORPORATION. 
JONSSON    COMMUNICATIONS 

CORPORATION. 
JONSSON    COMMUNICATIONS 

CORPORATION. 
JUNGON  JUNG 


KA3B2  TELEVISION  PARTNER- 
SHIP. 

KA3B2  TELEVISION  PARTNER- 
SHIP. 

KLONDIKE  DATA  SYSTEMS, 
INC. 

KRISAR,  INC  

KRISAR.  INC 


LAWRENCE  N.  BRANDT 
LAWRENCE  N.  BRANDT 


LIBMOT        COMMUNICATIONS 

PARTNERSHIP. 
LIBMOT        COMMUNICATIONS 

PARTNERSHIP. 
LIBMOT        COMMUNICATIONS 

PARTNERSHIP 
LOIS  HUBBARD 


MARY  C.  SALVATO 
MARY  C.  SALVATO 
MARY  C.  SALVATO 


MDS  ASSOCIATES  

MDS  DIGITAL  NETWORK,  INC 
MDS  DIGITAL  NETWORK,  INC 

MDS  DIGITAL  NETWORK,  INC 

MICKELSON  MEDIA,  INC  


MINNESOTA  VALLEY  TV  IM- 
PROVEMENT CORPORAT. 

MINNESOTA  VALLEY  TV  IM- 
PROVEMENT CORPORAT. 

MULTIMICRO,  INC  

MULTIMICRO,  INC  


BPMD-19970926YJ 
BPMDC-9203337  .... 
BPMDC-9203338  .... 


BEMD-9651119  

BPMDH-20010913AAB 
BLMDC-9650228  


BLMDG-9650229  

BLMPMDC-9651552 
BLMPMDC-9651553 


BRMD-20010425AAP  

BLNPMD-2001 061 4AAK 
BPMDH-20010913AAC  . 
BEMD-9651101   


BEMD-9651104  

BEMD-9651364  

BLMDC-20010724AAC  ... 
BALMD-20010712AAM  .. 

BEMD-9651028  

BRMD-20010323AAU  

BPMDB-20000818DGI   ... 
BLMPMD-20000928AAC 
BPMDH-20000818CEX  .. 

BEMD-9750025  

BMPMD-9350135  

BLMPMD-9551543  

BRMD-20010320ABG   .... 

BRMD-9750540  

BRMD-20010402ABD 


BPMDH-2000081 8AFR 
BPMDH-200(X)81 8AFW 
BPMDH-2000081 8DIL  .. 


BLMPMD-9550388 


BRMD-2001 0330ADO 
BRMD-20010330AHV  . 

BRMD-2001 0330AHW 

BRMD-2001 0402ABB  . 

BMPMD-1 9990409VX 
BMPMD-1 9990409  VY 


BEMDC-9750244 
BEMDC-9750245 


L 

LMP 

LMP 

R  

LNP 

P  

E  


E  

E  

L 

AL  

E  

R  

P  

LMP  .. 

P  

E  

MP  .... 
LMP  .. 

R  

R  

R  


LMP 

R  

R  

R  

R  


MP 

MP 

E  .. 
E  .. 


KNSD370 

NEW 

NEW  


WNTH587 

NEW 

WMX669  . 

WMX621    . 

WMX621    . 

WMX669  . 

WMH440  . 
WNTH475 

NEW  

WMH705  . 


WMH709  . 
WNTL575 
WMX625  . 
KNSC374 
WNTK907  . 
WMH869  . 

NEW  

WMI853  .... 

NEW 

WMI818  .... 
WMI818  .... 
WNTG452 
WNTG452 
WNTG452 
WMI307  .... 


NEW 
NEW 
NEW 


WMI355 


KFI79  . 
KFF79 


WPY40  .... 
WLW907  . 

KNSD315 

KNSD312 

WMX704  . 
WMX703  . 


302807 

302410 

302411 

302023 
308117 
302496 

302449 

302449 

302496 

301291 
302007 
308118 
301352 

301354 

302244 

302453 

302921 

302230 

301384 

307695 

301501 

306998 

301481 

301481 

301968 

301968 

301968 

301416 

305265 
305270 
307746 

301435 

300022 
300020 

302326 

301216 

303387 

302619 

302530 
302529 


OLTON,  TX 


264 


CHARLESTON, 

WV. 
CHARLESTON, 

WV. 
PORTLAND,  ME 

ERIE,  PA  

LA  JUNTA,  CO 

LA  JUNTA,  CO 

LA  JUNTA.  CO 

LA  JUNTA.  CO 

MALDEN.  MO  ... 
LINCOLN.  NE  ... 

ERIE,  PA  

CARSON  CITY, 

NV. 
CARSON  CITY. 

NV. 
CARSON  CITY. 

NV. 
CARSON  CITY. 

NV. 
AGUAS  BUE- 

NAS,  PR. 
OTWAY.  OH 


ELMIRA.  NY 


COLUMBUS. 

OH. 
SOUTH  BEND, 

IN. 
BINGHAMTON, 

NY. 
BURLINGTON, 

VT. 
BURLINGTON. 

VT. 
OMAHA.  NE  .... 


OMAHA,  NE 


OMAHA.  NE 


SOUTH  BEND. 

IN. 
BREMEN.  IN  .... 
WARREN,  IN  .... 
CASSOPOLIS. 

Ml. 
ESCONDIDO, 

CA. 
LA  HABRA,  CA 
LOS  ANGELES. 

CA. 
LOS  ANGELES, 

CA. 
DARIEN/ 

BRUNSWICK, 

GA. 
GRANITE 

FALLS,  MN. 
GRANITE 

FALLS,  MN. 
BELPRE,  OH  .... 
BELPRE.  OH  .... 


131 


131 


488 


477 
477 


FG 

DG 

GG 

HI 
HI 
CO 

DG 

DG 

CG 

EG 
H2 
H2 
EG 

FG 

HG 

GG 

1 

HG 

1 

H2 

FG 

FG 

EG 

EG 

H2 

H2 

H2 

EG 

H2H3 
H2H3 
H2H3 

EG  = 

1 
1 

1 

FG 

2A 

1 

CG 
AG 
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MDS  AND  MMDS  Appucations  Being  Dismissed— Continued 


Licensee  name 


MULtlMICRO,  INC 
MWTV,  INC  


File  No. 


NEV;  ENGLAND  WIRELESS 
INC. 

NEW  MEXICO  MEDIA,  LTD  

NORTH  FLORIDA  MMDS  PART- 
NERSHIP. 

NORTHEAST  TELECOM,  INC  ... 

NORTHEAST  TELECOM,  INC 

NORTHERN  RURAL  CABLE  TV 
COOPERATIVE  INC. 

NORTHERN  RURAL  CABLE  TV 
COOPERATIVE  INC. 

NORTHERN  RURAL  CABLE  TV 
COOPERATIVE,  INC. 

NORTHWEST  SATELLITE  NET- 
WORK, INC. 

NTELOS  LICENSES,  INC 


NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 
NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 
NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 
NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 

NUCENTRIX    SPECTRUM     RE- 
SOURCES, INC. 

NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 

NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 

NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 

NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 

NUCENTRIX    SPECTRUM    RE- 
SOURCES, INC. 

OGDEN  MDS  COMPANY 

ORION    BROADCASTING   SYS- 
TEMS, INC. 

ORION    BROADCASTING    SYS- 
TEMS, INC.  1 

PACIFIC  TELESIS   SOUTHERN 
VIDEO,  INC. 

PACIFIC  TELESIS  SOUTHERN 
VIDEO,  INC. 

PACIFIC   TELESIS   SOUTHERN 
VIDEO,  INC. 

PAT  BRUGGEMAN  


BRMD-20010323ABE  

BLMPMD-20010821AAB 

BPMDH-20010420ACB  .. 


BRMD-20010329AFT 
BEMD-9750214  


Puip 


R  

LMP 


BRMD-9750565 


BRMD-9750566  

BMPMD-2(X)1(K19AAD  .. 

BMPMD-20010419AAE  .. 

BEMD-9850693  

BLMDC-9550393  

BRMD-20010330AIX  

BLMPMDC-9651626 

BLMPMDC-9651627 

BLNPMDC-1 9990809AAA 
BMAMD-20000818DMH  .. 
BMAMD-20000818DMI  .... 

BMD-9650621  

BMPMD-9950441   

BMPMD-9950442 
BPMDB-20011129AAA  .. 
BPMDB-20011129AAD   . 


BRMD-9157864  

BALMDC-1 9991 1 1 2AAG 


PAUL  JACKSON  ENTERPRISES 
PAUL  JACKSON  ENTERPRISES 
PAUL  JACKSON  ENTERPRISES 
ENTER- 
ENTER- 
ENTER- 


PAUL        JACKSON 

PRISES,  INC. 
PAUL        JACKSON 

PRISES,  INC. 
PAUL        JACKSON 

PRISES,  INC. 
ROBERT  J.  WALSER 


ROBERT  J.  WALSER 


BLMPMD-19991 123AAE 

BLMPMD-9950145  

BLMPMD-9950146  

BLMPMD-9950149  

BPMDB-20000818DGE  .. 

BMPMD-9750103  

BMPMD-9750104  

BMPMD-9750105  

BPMD-1 99701 06JP  

BPMD-1 99701 06JQ 

BPMD-1 99701 06JR  

BLMPMD-9850054  

BMLMI>-9750874  ...'. 


R  

LMP 

LMP 

E  

L 

R  

LMP 
LMP  . 
LNP  .. 
MA  ... 
MA  ... 

MP-... 

MP  ..,. 

P  

P  


R  . 
AL 


LMP 
LMP 
LMP 
LMP 
P  

MP  .. 

MP  ... 

MP  ... 

P  

P  

P  

LMP  .. 

ML 


Call  sign 


WMI413  . 
WLW894 


NEW 


WMI325  .-.. 
WNTF690 


WNTM557 

WNTM689 
WMX707  .. 


WMX708  . 

WMY463  . 

WMX647  . 

WHT736  .. 

WMX655  . 

WMX654  . 

WMX654  .. 
WMX716  .. 
WMX712  .. 
WNEZ717  . 
WMX654  .. 
WMX655  .. 

NEW 

NEW  


WFY786  .. 
WMX626  . 

WHT752  .. 

WNTD998 

WPW94  .... 

WNTL542  . 

NEW 

WMY415  .. 
WMY416  .. 
WMY417  ... 

NEW 

NEW 

NEW 

WLW756  ... 
WLW756  .... 


FacID 


301472 
301209 

307884 

301422 
301946 

302255 

302273 
302533 

302534 

301733 

302475 

300961 

302482 

302481 

302481 

302542 

302538 

301801 

302481 

302482 

308152 

308157 

300730 
302454 

300972 

301910 

302312 

302243 

307691 

,_  301705 

301706 

301707 

303703 

303765 

303800 

301148 

301148 


Transmitter  city/ 
state 


BELPRE,  OH  .... 

DAVENPORT. 
lA. 

WEST  LEB- 
ANON, NH. 

SANTA  FE,  NM 

UKIAH,  CA  

WATERTOWN, 

NY. 
MASSENA,  NY 
BATH,  SD 


BATH.  SD 

BATH,  SD 

YAKIMA,  WA  .... 

MIDLOTHIAN, 

VA. 
WATONGA,  OK 

WATONGA,  OK 

WATONGA.  OK 

WOODWARD, 

OK. 
WOODWARD, 

OK 
NOLANVILLE. 

TX. 
WATONGA,  OK 

WATONGA,  OK 

ABILENE,  TX  .... 

ABILENE,  TX  .... 

WATONGA,  OK. 
ATLANTIC  ■ 

CITY,  NJ. 
ATLANTIC 

CITY,  NJ. 
RIVERSIDE,  CA 

RIVERSIDE,  CA 

RIVERSIDE.  CA 


COLUMBUS. 

OH. 
CHATSWORTH, 

GA. 

CHATSWORTH. 

GA. 
CHATSWORTH. 

GA. 
CHATSWORTH, 

GA. 
CHATSWORTH, 

GA. 
CHATSWORTH, 

GA. 
SAN  GERMAN. 

PR. 
SAN  GERMAN. 

PR. 


BTA 


Channel  list 


003 
003 


102 

102 
102 


FQ 
FG 

1 

FG 
HI 

HG 

HG 
CG 

GG 

1 

CG 

FG 

CG 

BG 

BG 

CG 

BG 

HG 

BG 

CG 

F1  F2  F3 

E2  E3  E4 


CG 
EG 

H2 

1 

H3 

H3 

H3 

H2 

HI 

EG 

FG 

1 

EG 

EG 
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MDS  AND  MMDS  APPLICATIONS  BEING  DISMISSED— Continued 


Licensee  name 

File  No. 

Purp 

CaH  sign 

FacID 

Transmitter  city/ 
state 

BTA 

Channel  list 

ROBERT  J.  WALSER 

BRMD-2(X)10430AAC 

R  

WLW756  

301148 

SAN  GERMAN. 

PP. 
OMAHA,  NE  

EG 

RON  ABBOUD  

BLMD-9151617 

L 

WLW992  

301256 

FG 

RURALVISION  SOUTH,  INC  

BEMD-9750121   

E  

WMX929  

301638 

TUCUMCARI, 

NM. 
TUCUMCARI. 

NM. 
TUCUMCARI. 

NM. 
TUCUMCARI. 

NM. 
TUCUMCARI. 

NM. 
SAN  DIEGO. 

CA. 
ALPENA.  Ml  

HI 

RURALVISION  SOUTH,  INC  

BEMD-9750122  

E  

WMX930  

301639 

H2 

RURALVISION  SOUTH,  INC  

BEMD-9750123  

E  

WMX931    

301640 

H3 

RVS  HOLDING  CORPORATION 

BEMD-9850304  

E  

WMY407  

301700 

2A 

RVS  HOLDING  CORPORATION 

BEMD-9850305  

E  

WMY408  

•    301701 

1 

SAN  DIEGO  MDS  COMPANY  .... 

BLMPMD-9550912  

LMP  .. 

WHT559  

300827 

2 

SATELLITE            MICROCABLE 

BEMD-9750219  

E 

WMY414  

301704 

1 

PARTNERS. 

SKYTECH    COMMUNICATIONS, 

BPMDC-9252931  

P  ........ 

NEW  

302416 

LAKE  OZARK, 

i 

INC. 

MO. 

SKYTECH    COMMUNICATIONS, 

BPMDC-9252932  

P  

NEW 

302417 

LAKE  OZARK, 

INC. 

MO. 

SOUTHWEST    TELECOMMUNI- 

BPMDC-9651571   

P  

NEW 

302423 

OSHKOSH.  NE 

CG 

CATIONS  COOPERATIVE. 

SOUTHWEST    TELECOMMUNI- 

BPMDC-9651572   

P  

NEW 

302424 

OSHKOSH.  NE 

DG 

CATIONS  COOPERATIVE. 

SOUTHWEST    TELECOMMUNI- 

BPMDC-9651573  

P  

NEW 

302425 

BARTLEY.  NE  .. 

CG 

CATIONS  COOPERATIVE, 

SOUTHWEST    TELECOMMUNI- 

BPMDC-9651574  

P  

NEW 

302426 

BARTLEY.  NE  .. 

DG 

CATIONS  COOPERATIVE. 

SOUTHWEST    TELECOMMUNI- 

BPMDC-9651575  

P  

NEW  

302427 

WRAY.  CO  

DG 

CATIONS  COOPERATIVE. 

SOUTHWEST    TELECOMMUNI- 

BPMDC-9651576  

P  

NEW 

302428 

WRAY.  CO  

AG 

CATIONS  COOPERATIVE. 

SOUTHWEST    TELECOMMUNI- 

BPMDC-9651577  

P  

NEW 

302429 

WAUNETA,  NE 

DG 

CATIONS  COOPERATIVE. 

SOUTHWEST    TELECOMMUNI- 

BPMDe-9651578  

P  

NEW 

302430 

WAUNETA,  NE 

GG 

CATIONS  COOPERATIVE. 

SOUTHWEST    TELECOMMUNI- 

BPMDe-9651579   

P  

NEW 

302431 

NORTH 
PLATTE,  NE. 

CG 

CATIONS  COOPERATIVE. 

SOUTHWEST    TELECOMMUNI- 

BPMDC-9651580  

P  

NEW 

302432 

NORTH 
PLATTE,  NE. 

DG 

CATIONS  COOPERATIVE. 

STEVEN  A.  DAVIE,  M.D 

BLMPMD-9850357  

LMP  .. 

WGW371  

300747 

ROANOKE,  VA 

FG 

TCM  HOLDINGS,  INC   

BALMD-980901QR  

AL  

KNSC928  

303756 

ALGOOD,  TN  ... 

096 

EG 

TED     AND     NANCY     PHILLIPS 

BRMD-20010329AFY  

R  

WLW782   

301162 

SANTA  FE,  NM 

EG 

COMPANY. 

TELCOM  WIRELESS  CABLE  TV 

BALMD-9950339  

AL  

WMH473  

301294 

LA  CROSSE, 

EG 

CORP.  DBA  Wise. 

Wl. 

TELCOM  WIRELESS  CABLE  TV 

BRMD-20010402AAS  

R  

WMH473  

301294 

LA  CROSSE, 

EG 

CORP.  DBA  Wise. 

Wl. 

TELCOM  WIRELESS  CABLE  TV 

BRMD-20010402AAT  

R  

WMH472  

301293 

LA  CROSSE, 

FG 

CORP.  DBA  Wise. 

Wl. 

TELCOM  WIRELESS  CABLE  TV 

BRMD-20010402AAU 

R  

WNTI731   

302116 

LA  CROSSE, 

HG 

CORP.  DBA  Wise. 

Wl. 

TELCOM  WIRELESS  CABLE  TV 

BRMDe-20010402AEF  ... 

R  .'. 

WMX643  

302471 

LA  CROSSE, 

D2D3 

CORP.  DBA  Wise. 

^ 

Wl. 

TELCOM  WIRELESS  CABLE  TV 

BRMDC-20010402AEG  ... 

R  

WMX633  

302461 

LA  CROSSE, 

GG 

CORP.  DBA  Wise. 

Wl. 

TEX-STAR  WIRELESS  COMM   .. 

BRMD-20010430AAD 

R  

WNTK882 

302226 

SNYDER.  TX  .... 

H3 

TEX-STAR  WIRELESS  COMMU- 

BRMD-20010430AAE   

R  

WMI373  

301447 

SNYDER,  TX  .... 

EG 

NICATIONS  ALPHA. 

TEX-STAR  WIRELESS  COMMU- 

BRMD-20010430AAF ._... 

R  -. 

WMI377  

301451 

SNYDER,  TX  .... 

FG 

NICATIONS  BETA. 

THOMAS  SCOTT  CROSSFIELD 

BEMD-9651276  

E  

WNTI318  

302085 

PORTLAND,  ME 

H2 

UNION  CITY  MICROVISION  

BEMD-9651135  

E  

WNTK889 

302229 

UNION  CITY, 

HG 

UNION  CITY  MICROVISION  

BEMD-9651180  

E  

WNTK889 

302229 

TN. 
UNION  CITY, 

TN. 
UNION  CITY, 

HG 

UNION  CITY  MICROVISION  

BEMD-9651181   

E  

WNTK889 

302229 

HG 

UNION  CITY  MICROVISION  

BRMD-20010330AJO  

R  

WGW505  

300752 

TN. 
UNION  CITY, 

1 

.. 

TN. 

'SS 
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MDS  AND  MMDS  APPLICATIONS  BEING  DISMISSED— Continued 


Licensee  name 


US  WIREFREE  OLYMPIA,  INC 
VIRGINIA     COMMUNICATIONS 
INC. 

VIRGINIA     COMMUNICATIONS 

INC. 
VIRGINIA     COMMUNICATIONS 

INC. 
VIRGINIA     COMMUNICATIONS 

INC. 
VIRGINIA     COMMUNICATIONS 

INC. 
WALTER     COMMUNICATIONS 

INC. 
WARREN  F.  ACHE  


File  No. 


BPMDV-2001 0824AAC 
BALMD-20010306AAE 


BALMD-2001 0306AAH 
BALMD-2001 0306AAK 

BEMD-9750492  „. 

BEMD-9750501   

BALMD-9551596  

BLMPMD-9750757  

BLMPMD-9750912  


WARREN  F.  ACHE  .. 

WBSR  LICENSING  cbRPORA-  |  BPMDC^97502a4 
TION. 

WBSR   LICENSING   CORPORA- 
TION. 

WBSY  LICENSING  CORPORA- 
TION. 

WILLIAMSON  FAMILY,  LTD 


WINBEAM,  INC  

WIRELESS        BROADCASTING 

SYSTEMS  OF  AMERICA. 
WIRELESS        BROADCASTING 

SYSTEMS  OF  AMERICA. 
WIRELESS        BROADCASTING 

SYSTEMS  OF  AMERICA. 
WIRELESS        BROADCASTING 

SYSTEMS  OF  AMERICA. 
WIRELESS       BROADCASTING 

SYSTEMS  OF  AMERICA. 
WIRELESS        BROADCASTING 

SYSTEMS  OF  AMERICA. 
WIRELESS       INTERNET       OF 

NORTH  CAROLINA,  INC. 
WIRELESS       INTERNET       OF 

NORTH  CAROLINA,  INC. 
WIRELESS  ONE  PCS,  INC 


WIRELESS  ONE  PCS,  INC 
WIRELESS  ONE  PCS,  INC 


BPMDV-2001 0328AGJ 
BPMDC-9750236 


WIRELESS  SUPERVISION  T  V 
INC. 

WIRELESS  SUPERVISION  T  V 
INC. 

WORLDCOM  BROADBAND  SO- 
LUTIONS, INC. 

WORLDCOM  BROADBAND  SO- 
LUTIONS, INC. 

WORLDCOM  BROADBAND  SO- 
LUTIONS, INC. 

WORLDCOM  BROADBAND  SO- 
LUTIONS, INC. 

WORLDCOM  BROADBAND  SO- 
LUTIONS, INC. 

WORLDWIDE  WIRELESS,  LP 

YOUNG  COMMUNICATIONS  . 


BPMDC-9750237 

BPMDC-9750238 

BPMDC-9750239 

BPMDC-9750240 

BPMDC-9750241  

BPMDB-20000818CUV  .. 

BPMDH-20000818CLT  ... 

BLMPMD-9750726  

BLMPMD-9750906 

BMPMD-9750727  

BPMDC-9201314 

BPMDC-9201315 

BLMPMDB-9950144  

BLMPMD&-9950147 

BLMPMDB-9950148  

BRMD-20010402AAF  

BRMD-9159092  


BPMD-20000817AAK 
BRMD-9750578  


Purp 


P  . 
AL 


BPMDC-9750235 

BLMPMDC-9551639 

BPMDH-20010611AAG  ... 


AL  .. 
AL  .. 
E  .... 
E  .... 
AL  .. 
LMP 

LMP 

P  


P  .... 
LMP 
P  


P  ... 
P  ... 

P  .... 

P  .... 

P  .... 

P  .... 

P  .... 

P  

P  

LMP 

LMP 

MP  .. 

P  

P  

LMP 
LMP  . 
LMP  . 

R  

R  


Call  sign 


NEW 

KNSC269 


KNSC621 
KNSC373 
WNTJ765 
WNTJ808 
WMH648  . 
WLR463  .. 


WLR475 
NEW 


NEW 

WMX627 
NEW 


NEW 
NEW 


NEW 

NEW 

NEW r.. 

NEW 

NEW 

NEW 

NEW 

WFY435  

WFY435  

WHJ942  

NEW 

NEW 

WPW94B01  ... 

WNTD998B01 

WNTL542B01 

WKR26  

WOF49 


NEW 


R  WNTF452 


Applicant/Licensee 


Amarillo  Independent  School  District 


File  No.yCall  sign 


BPLIF-19910722DD 


Pleading  type 


Petition  to  Deny 


FacID 


308125 
303097 


303098 

303315 

302197 

302202 

301339 

301108 

301112 
302440 

302441 

302455 

307956 

307986 
302442 

302443 

302444 

302445 

302446 

302447 

307457 

307208 

300711 

300711 

300790 

302402 

302403 

200045 

200043 

200044 

301018 

302293 


Transmitter  city/ 
state 


OLYMPIA,  WA  . 
SOUTHSHORE- 

PORTS- 

MOUTH,  OH. 
PRESCOTT 

VALLEY,  AZ. 
ERIE,  PA  


HUNTINGTON, 

WV. 
HUNTINGTON, 

WV. 
HARRISBURG, 

PA. 

BROWNSVILLE. 

TX. 
MCALLEN,  TX  .. 
ROSEBURG. 

OR. 
ROSEBURG, 

OR. 
YAKIMA,  WA  .... 

YOUNGSTOW- 

N,  OH. 
ALTOONA.  PA 
COOS  BAY,  OR 

KLAMATH 
FALLS,  OR. 

KLAMATH 
FALLS,  OR. 

HELENA.  MT  .... 

HELENA,  MT  .... 
COOS  BAY,  OR 


GREENSBORO, 
NC. 

GREENSBORO, 
NC. 

SAN  DIEGO. 
CA. 

SAN  DIEGO. 
CA. 

SAN  DIEGO, 
CA. 

KLAMATH 
FALLS,  OR. 

KLAMATH 
FALLS,  OR. 

GRAND  TER- 
RACE, CA. 

GRAND  TER- 
RACE, CA. 

GRAND  TER- 
RACE, CA. 

NEW  ORLE- 
ANS, LA. 
CHICAGO,  IL 

ELMIRA,  NY 


305381 

301936  I  OMAHA,  NE 


41803 


BTA 


359 


Channel  list.. 


362 
131 


EGFG 
2A 


012 


127 


2A 

1 

H2 

HI 

EG 

FG 

FG 
AG 

BG 

DO 

1 

EG1  2A 
BG 

CG 

AG 

AG 

BG 

AG 

E2  E3  E4  F1 

E2  E3  E4  F1 

1 

1 

HI 

OG 

GG 

1 

H2 

H3 

1 

1 


FG 
HI 


Petitioner 
(if  not  applicant) 


United  States  Wireless  Cable 
Inc. 


Filing  date 


9/20/91 
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Applicant/Licensee 


File  NoXall  sign 


Pleading  type 


Petitioner 
(if  not  applicant) 


Filing  date 


Amarilk)  Independent  School  District 

Armstrong  State  College 

ASC  Communications,  Inc 


ASC  Communications,  Inc.  .. 

ASC  Communications,  Inc.  .. 
ASC  Communications,  Inc.  .. 
ASC  Communications,  Inc.  .. 
ASC  Communications,  Inc.  .. 
Catholic  Dtocese  of  Caguas 
Champlain  College 


Concord  Community  School 
Emerson  College  


Emerson  College 


Emerson  College 


Hispanic  Information  and  Telecommuni- 
cations f^twork,  Inc  (Tiverton,  Rl). 

Hispanic  Information  and  Telecommuni- 
cations Netwof1<,  Inc  (Tiverton,  Rl). 

Hispanic  Information  and  Telecommuni- 
cations Network,  Inc  (Tiverton,  Rl), 

Hispanic  Information  and  Telecommuni- 
cations Network,  Inc.  (Tiverton,  Rl). 

MDS  Digital  Network,  Inc.  (Los  Angeles, 
CA). 

MDS  Digital  Network,  Inc.  (Los  Angeles, 
CA). 

MDS  Digital  Network,  Inc.  (Los  Angeles, 
CA). 

MDS  Digital  Network,  Inc.  (Los  Angeles, 
CA). 

MDS  Digital  Network,  Inc.  (Los  Angeles, 
CA). 

MDS  Digital  Network,  Inc.  (Los  Angeles, 
CA). 

Mesa  Unified  School  District  #4  

Norwich  University  ..„ 

Reid  Institute 

Richmond  Hill  Christian  Academy  


Robert  Walser 


'St.  MKhael's  College  

Technicat  Trade  Institute 


Tex-Star  Wireless  Communications 
Tex-Star  Wireless  Communications 
Tex-Star  Wireless  Communications 
Tex-Star  Wireless  Communications 
Tex-Star  Wireless  Communications 


BPLIF-19910722DE 


BPLIF951020VB  . 
14693-CM-P-83 


WMH541 


BMPMD-9650762  .... 

WMH541  

19991202AAE  

WMH541  

BPLIF-19951020WN 
BPIF-19911010DS  ... 


92071 DB 

BPLIF-960919AA 


WHR758 


96091 9AB 


BPIFH20000818AJO 
WLX690  


BPIFH-20000818AJO; 
BPIFH20000818AEK  ... 
BPIFH-20000818AJO  . 

BRMD-20010330ADO 

BRMD-20010330AHV.. 

BRMD-20010330AHW 

KF179  

KFF79  

WPY40  

BPLIF-19951020QF  .... 

BPLIF-91100BDD  

BPLIF-19951020HN  ... 

BPLIF-951020PH  


50054-CM-P-98 


BPIF-19911008DQ 
9501020SH 


BLMD-9350779 
BLMD-9350780 
BLMD-9450245 

WMI373  

WMI377  


Informal  objection  ... 

Petition  to  Deny  

Petitkjn  for  Declara- 
tory Ruling. 

Petitkxi  for  Declara- 
tory Ruling. 

Petition  for  Relief  ... 

Petition  for  Relief  ... 

Waiver  Request  

Waiver  Request  

Petition  to  Deny  

Petition  to  Deny  


Petition  to  Deny 
Petitkx)  to  Deny 


Petition  to  Deny 

Petition  to  Deny 

Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
PetJtk)n  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 
Petition  to  Deny 

Petition  to  Deny 


Petitran  to  Deny  ... 
Informal  Objection 

Petition  for  Relief 
Petition  for  Relief 
Petition  for  Relief 
Petitron  for  Relief 
Petrtion  for  Relief 


United  States  Wireless  Cable, 

Inc. 
Wireless  Orre,  Inc 


Pacifk:  Telesis  Enterprises 
Pacific  Telesis  Enterprises 


Catholk:  Dtocese  of  Caguas  .... 

Satellite  Signals  of  New  Eng- 
land, Inc. 

Jones  Community  School 

Hispanic  Information  and  Tele- 
communications Network, 
Inc. 

Hispanic  Infonnation  and  Tele- 
communications Network, 
Inc. 

Hispanic  Information  and  Tele- 
communications Network, 
Inc. 

Eastern  New  England  Li- 
censee, Inc. 

Eastern  New  England  Li- 
censee, Inc. 

Northeastem  University  


BCTV,  Inc. 


Southern  Wireless  Video,  Inc. 
Southern  Wireless  Video,  Inc. 
Southern  Wireless  Video,  Inc. 
Southern  Wireless  Video,  Inc. 
Southern  Wireless  Video,  Inc. 
Southern  Wireless  Video,  Inc. 

Instructional  Telecommuni- 
cations Foundation,  Inc. 

Satellite  Signals  of  New  Eng- 
land, Inc. 

Instructional  Telecommuni- 
catk)ns  Foundation,  Inc. 

The  Board  of  Public  Education 
for  the  City  of  Savannah  and 
County  of  Chatham  and 
Wireless  Cable  of  Florida, 
Inc. 

Hispanic  Information  and  Tele- 
communications Network, 
Inc. 

Satellite  Signals  of  New  Eng- 
land, Inc. 

Hispanic  Information  and  Tele- 
communications Networi<, 
Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 


9/2/92 

1/8«7 
7/25/94 

7/25/94 

1/17/96 
1/17/96 
12/2/99 
12/2/99 
7/14/98 
1/13/92 

6/13/93 
3/14/97 


10/9/97 

10/9/97 

3/30/01 

3/30/01 

4/2/01 

6/25/01 

8/1/01 

8/1/01 

8/1/01 

8/1/01 

8/1/01 

8/1/01 

9/8/97 

1/13/92 

7/11/97 

8/6/98 

5/15/98 

1/13/92 
6/16/97, 

2/25/97 
2/25/97 
2/25/97 
2/25/97 
2/25/97 
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ApplicantAJcensee 


Tex-Star  Wireless  Communications 
Tex-Star  Wireless  Communications 
Tex-Star  Wireless  Comrnunications 
Tex-Star  Wireless  Communications 
Tex-Star  Wireless  Communications 
Tex-Star  Wireiess  Communications 
Tex-Star  Wireless  Communications 


Trocki  Hebrew  Academy  of  Atlantic  Coun- 
ty. 

Trocki  Hebrew  Academy  of  Atlantic  Coun- 
ty. 

Westpm  New  Mexico  University 


File  NoVCaH  sign 

WhrrK882  

BRMD-20010430AAE 
BRMD-20010430AAF 
BRMD-20010430AAD 

WMI373  „ 

WMI377  „ 

WNTK882  

BPLIF-951020BH 

WHR527  

BMPLIF-951019BL  .... 


Pleading  type 


Petition  for  Relief 
Petition  to  Deny 
Petition  to  Deny  . 
Petition  to  Deny  . 
Petition  to  Deny  . 
Petition  to  Deny  . 
Petition  to  Deny  . 
Petition  to  D^ny  . 
Petition  to  Deny  . 
Petition  to  Deny  . 


(FR  Doc.  03-17831  Filed  7-14-03;  8:45  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  on  Aging  (AoA) 
[Program  Announcement  No.  AoA-03-07] 

Fiscal  Year  2003  Consolidated 
Program  Announcement;  Availability 
of  Funds  and  Notice  Regarding 
Applications 

AGENCY:  Administration  on  Aging,  HHS. 
ACTION:  Fiscal  Year  2003  AoA 
Consolidated  Program  Announcement 
of  availability  of  funds  and  request  for 
applications  for  thirteen  (13)  priority 
areas. 


SUMMARY:  The  Administration  on  Aging 
announces  that  under  this  consolidated 
program  announcement  it  will  hold  a 
competition  for  grant  awards  and 
cooperative  agreements.  Below  is  the 
list  of  the  thirteen  priority  areas 
identified  by  number,  letter  and  name: 
A  separate  application  must  be 
submitted  if  application  is  made  for 
more  than  one  priority  area. 

AoA-03-07  A:  Alzheimer's— National 
Call  Cmter 

AoA  plans  to  fund  one  (1)  cooperative 
agreement  at  a  federal  share  of 
approximately  $963,500  per  year  for  a 
project  period  up  to  3  years.  The 
purpose  of  this  project  is  to  implement 
and  operate  a  National  Alzheimer's  Call 
Center.  The  Call  Center  will  be  a 
national  information,  coimseling  and 
assistance  program  coordinated  through 
a  national  network  of  community-based 


organizations  that  have  the  capacity  to 
serve  persons  affected  by  Alzheimer's 

.    Disease. 

The  award  is  a  cooperative  agreement 
because  the  Administration  on  Aging 

'■  will  be  substantially  involved  in  the 
development  and  execution  of  the 
activities  of  the  grantee.  The 
Administration  on  Aging  shall  carry  out 
the  following  activities  vmder  this 
cooperative  agreement:  collaborate  with 
the  National  Alzheimer's  Call  Center  in 
the  development,  modification  and 
execution  of  the  project  work  plan; 
provide  technical  advice  in  the 
development  of  promotional  and 
technical  assistance  materials;  and 
provide  coordination  between  the  main 
program  grantee  and  other  technical 
assistance  and  evaluation  components. 

AoA-03-07  B:  Eldercare  Locator 
Program  and  the  National  Aging 
Information  &  Referral  Support  Center 

AoA  plans  to  fund  one  cooperative 
agreement  through  this  competition. 
The  project  will  be  funded  at  a  federal 
share  of  approximately  $1,175,000  per 
year  for  a  project  period  up  to  five  (5) 
years. 

The  AoA  will  fund  the  cooperative 
agreement  to  continue  and  explore 
expansion  of  the  Eldercare  Locator,  a 
program  that  links  older  persons  and 
their  caregivers  to  Older  Americans  Act 
(OAA)  programs  and  services.  In 
addition,  the  project  will  continue 
operation  of  the  National  Aging 
Information  &  Referral  Support  Center 
to  provide  technical  assistance  and 
training  to  the  aging  network  to  improve 
and  enhance  OAA  information  & 
referral  systems. 

The  award  is  a  cooperative  agreement 
because  the  Administration  on  Aging 


Petitioner 
(if  not  applicant) 


Heartland    Wireless    Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Ctiannels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Heartland  Wireless  Commer- 
cial Channels,  Inc. 

Instructional  Telecommuni- 
cations Foundation,  Inc. 

Instmctional  Telecommuni- 
cations Foundation,  Inc. 

Hispanic  Information  and  Tele- 
communications Network, 
Inc. 


Filing  date 


2/25/97 

8/2/01 

8/2A)1 

a/2A)1 

8/2A)1 

8/2/01 

8/2/01 

5/6/98 

5/6/98 

7/17/97 


will  be  substantially  involved  in  the 
development  and  execution  of  the 
activities  of  the  grantee.  The 
Administration  on  Aging  shall  carry  out 
the  following  activities  under  this 
cooperative  agreement:  collaborate  with 
the  Eldercare  Locator  program  and  the 
Support  Center  in  the  development, 
modification  and  execution  of  the 
project  work  plan;  provide  technical 
advice  in  the  development  of 
promotional  and  technical  assistance 
materials;  and  provide  consultation  in 
identifying  emerging  aging  and 
information  &  referral  issues  to  better 
guide  the  work  of  the  project. 

AoA-03-417  C:  Evidence-Based 
Prevention  Program 

AoA  plans  to  make  grant  awards  for 
six  (6)  to  eight  (8)  Evidence-Based 
Prevention  Program  Grants  for  the 
Elderly  at  a  federal  share  of 
approximately  $200,000  to  $250,000  per 
year  for  a  project  period  up  to  3  years. 
The  purpose  of  the  Evidence-Based 
Prevention  Program  Grants  is  to 
demonstrate  how  the  Aging  Services 
Network,  through  its  Community  Aging 
Services  Provider  organizations  in 
partnership  with  other  important 
community  organizations,  can  maximize 
the  health  and  quality  of  life  tor  older 
persons  by  translating  previous  research 
into  evidence-based  intervention 
models  that  prevent  or  delay  the 
progression  of  disability  and/or  disease. 

AoA-03-07  D:  Evidence-Based 

Prevention  Program  for  the  Elderly 

National  Resource  Center 

AoA  plans  to  fund  one  cooperative 
agreement  through  this  competition. 
The  project  will  be  funded  at  a  federal 
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share  of  approximately  $500,000  per 
year  for  a  project  period  up  to  three 
years..  This  grant  will  be  issued  as  a 
cooperative  agreement  because  AoA 
anticipates  having  substantial 
involvement  with  the  recipient  during 
the  performance  of  the  funded  activities. 
The  involvement  may  include 
collaboration,  participation,  or 
intervention  in  the  funded  activities. 
The  types  of  activities  funded  under  the 
cooperative  agreement  include  technical 
assistance  to  AoA  demonstration 
grantees  in  the  development  of 
evidence-based  disability  and  disease 
prevention  programs  and  practices; 
assistance  to  additional  parts  of  the 
aging  network  in  the  development  of 
similar  programs;  development  of  a 
comprehensive  knowledge  base  focused 
on  intervention  models  for  the  elderly 
that  prevent  the  progression  of 
disability;  identification  and/or 
construction  of  manuals  and  resources 
to  help  implement  related  programs; 
assistance  to  AoA  in  developing  and 
hosting  a  National  Conference  on 
Evidence-Based  Disability  and  Disease 
Prevention  for  the  Elderly  and,  other 
related  tasks. 

AoA-03-07  E:  Family  Friends 

AoA  plans  to  fund  one  cooperative 
agreement  through  this  competition.  It 
is  anticipated  that  approximately 
$980,584  is  available  as  the  federal 
share  of  the  project,  per  year  for  a 
project  period  up  to  three  (3)  years.  The 
awjird  is  a  cooperative  agreement 
because  the  Administration  on  Aging 
will  be  substantially  involved  in  the 
development  and  execution  of  the 
activities  of  the  grantee.  The 
Administration  on  Aging  shall  carry  out 
the  following  activities  imder  this 
cooperative  agreement:  collaborate  with 
the  Center  in  the  development, 
modification  and  execution  of  the 
Center  work  plan,  including  the  Center's 
plan  for  evaluating  its  activities  and  the 
local  projects;  provide  technical  advice 
in  the  development  of  technical 
assistance  and  informational  materials; 
and  provide  consultation  in  identifjring 
emerging  issues  and  in  developing  and 
maintaining  a  national  network  of 
Family  Friends  projects.  The  Center 
shall  carry  out  the  following  activities 
under  this  cooperative  agreement: 
collaborate  with  the  Administration  on 
Aging  in  the  development,  modification, 
and  execution  of  the  Center  work  plan; 
assist  the  Administration  on  Aging  in 
developing  and  sustaining  the  national 
network  of  Family  Friends  projects  and 
in  responding  to  inquiries  from  the 
field;  and  evaluate  the  impact  of  Center 
activities  and  the  local  projects. 


The  applicant  must  include  four 
major  areas  that  are  identified  here  vnth 
recommended  funding  amounts: 

Technical  Assistance:  $250,000; 
Model  Projects:  $500,000;  Helping  At- 
Risk  Youth:  $130,584;  Evaluation: 
$100,000. 

The  purpose  of  the  grant  award  is  to 
support  a  National  Center  for  Family 
Friends  to  provide  training,  technical 
assistance  and  guidance  to  local  Family 
Friends  projects;  further  build  and 
support  a  national  system  of  Family 
Friends  projects  by  soliciting  and 
awarding  grants  through  a  competition 
for  model  projects,  support  projects  that 
foster  innovative  approaches/models  for 
expanding  the  Family  Friends  program 
to  at-risk  youth;  conduct  a  program 
evaluation;  and  disseminate 
information. 

AoA-03-07  F:  Health  Disparities 
Among  Minority  Elderly  Individuals — 
Technical  Assistance  Centers 

AoA  plans  to  make  approximately 
five  grant  awards  for  new  projects 
through  this  competition,  for  a  total  of 
$932,598  in  FY  2003.  Each  project 
should  focus  on  health  disparities  in 
one  of  the  following  four  major  racial 
and  ethnic  minority  groups:  African 
American  (1  project  @  $149,025);  Native 
American  and  Alaska  Native  (1  project 
@  $129,155);  persons  of  Hispanic  origin 
(up  to  2  projects  @  $149,025  each);  and 
Asian  American  and  Pacific  Islander  (1 
project  up  to  $356,369).  The  projects 
will  be  funded  for  a  project  period  up 
to  three  (3)  years.  The  grant  awards  will 
develop  culturally  and  linguistically 
front  line  health  promotion  and  disease 
prevention  strategies  in  the  minority 
groups.  Projects  will  develop  practical, 
nontraditional,  community-based 
interventions  for  reaching  older 
individuals  who  experience  barriers  to 
access  that  can  be  attributed  to  language 
and  low  literacy  as  well  as  other  barriers 
directly  related  to  cultural  diversity. 

AoA-03-07  G:  National  Center  on  Elder 
Abuse 

AoA  plans  to  fund  one  cooperative 
agreement  at  $809,703  per  year,  for  a 
project  period  up  to  three  (3)  years.  The 
National  Center  on  Elder  Abuse  (NCEA) 
will  incorporate  the  latest  technology  to 
genetate  and  disseminate  knowledge 
that  can  build  and  strengthen  elder 
rights  networks  and  enhance  the 
effectiveness  of  state  and  conmiunity- 
based  elder  abuse  prevention  and 
intervention  programs.  It  will  serve  as  a 
national  cleeuinghouse  of  information 
on  all  forms  of  elder  abuse,  including 
physical,  psychological,  sexual  and 
financial  abuse;  neglect  and  self-neglect. 
NCEA  will  tailor  its  activities  and  work 


products  to  meet  the  special  needs  of 
disadvantaged  populations,  including 
limited-English  speaking  individuals. 

The  award  is  a  cooperative  agreement 
because  the  Administration  on  Aging 
will  be  substantially  involved  in  the 
development  and  execution  of  the 
activities  of  the  grantee.  The 
Administration  on  Aging  shall  carry  out 
the  followring  activities  under  this 
cooperative  agreement:  collaborate  with 
the  Center  in  the  development, 
modification  and  execution  of  the 
Center  work  plan;  provide  technical 
advice  in  the  development  of  elder 
abuse  prevention  informational 
materials;  and  provide  consultation  in 
identifying  emerging  elder  abuse  issues 
and  in  developing  and  maintaining  a 
system  of  state  and  community-based 
elder  rights  networks  made  up  of  service 
providers  funded  under  the  Older 
Americans  'Act. 

AoA-03-07  H:  Nutrition,  Physical 
Activity  and  Aging — National  Resource 
Center 

AoA  plans  to  fund  one  cooperative 
agreement  through  this  competition. 
The  project  will  be  funded  at  a  federal 
share  of  approximately  $480,000  per 
year  for  a  project  period  up  to  three  (3) 
years.  The  purpose  of  this  cooperative 
agreement  is  to  enhance  knowledge 
about  the  heedth  promotion/disease 
prevention  aspects  of  nutrition  and 
physical  activity  for  older  adults  and 
thereby  increase  and  improve  the 
delivery  of  these  services  to  them 
throughout  the  aging  network. 

AoA  and  the  Center  will  work 
cooperatively  in  the  development  of  the 
Center's  plan  of  work;  in  the  award 
process  and  implementation  of 
subcontracts  and  of  physical  activity 
and  nutrition  mini-grants  for  USA  on 
the  Move:  Steps  to  Healthy  Aging;  as 
well  as  with  other  Center  activities.  The 
AoA  will  work  collaboratively  with  the 
Center  to  develop  a  system  to  set 
priorities  for  research,  materials 
development,  training  and  technical 
assistance,  and/or  dissemination.  There 
will  be  substantial  AoA  involvement  in 
determining  guidance  regarding  The 
Dietary  Guidelines,  The  Dietary 
Reference  Intakes,  and  implementation 
of  food  safety  and  food  service 
administration.  Whenever  possible, 
AoA  will  share  with  the  Center 
information  about  other  Federally 
supported  projects  and  Federal 
activities  relevant  to  its  areas  of  primary 
concern. 


If 
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AoA-03-O7 1:  Older  Indians,  Alaska 
Natives  and  Native  Hawaiians — 
National  Resource  Centers 

AoA  plans  to  fund  two  (2)  cooperative 
agreements  under  this  competition. 
Each  Center  will  be  funded  at  a  federal 
share  of  approximately  $345,000  per 
year,  for  a  project  period  up  to  three  (3) 
years. 

The  Centers  wiU  focus  on  issues  and 
concerns  affecting  individuals  who  are 
older  Indians,  Alaska  Natives  and 
Native  Hawaiians.  The  primary  goal  of 
these  Centers  is  to  enhance  knowledge 
about  older  Native  Americans  and . 
thereby  increase  and  improve  the 
delivery  of  services  to  them.  With  this 
goal  in  mind,  the  Centers  will 
concentrate  on  the  development  and 
provision  of  technical  information  and 
expertise  to  Indian  tribal  organizations. 
Native  American  communities, 
educational  institutions  including 
Tribal  Colleges  and  Universities,  and 
professionals  and  paraprofessionals  in 
the  field.  Each  Center  must  have  a 
national  focus  and  direct  its  resources  to 
one  or  more  of  the  areas  of  primary 
concern  specified  in  the  full  Program 
Announcement,  hi  addition,  each 
Center  must  provide  short  term  applied 
research,  education,  and  dissemination 
of  information  and  promote  the 
collaboration  between  Tides  VI  and  III 
of  the  OAA,  as  amended,  as  well  as  with 
other  relevant  Federal  programs. 

This  award  is  a  cooperative  agreement 
because  the  Administration  on  Aging 
(AoA)  will  be  substantially  involved  in 
the  development  and  execution  of  the 
activities  of  the  grantees.  The  AoA  and 
the  Centers  will  work  cooperatively  in 
the  development  of  Center  agendas  and 
awarding  of  subcontracts.  The  AoA  will 
work  witii  the  Centers  to  develop  a 
system  to  set  priorities  for  research, 
training  and  technical  assistance, 
education,  and/or  dissemination  as  well 
as  addressing  AoA's  priority  areas. 
Whenever  possible,  AoA  will  share  with 
the  Centers  information  about  other 
federally  supported  projects  and  Federal 
activities  relevant  to  its  areas  of  primary 
concern. 

AoA-03-07  J:  Pension  Information  and 
Counseling  Projects— Regional 

AoA  plans  to  fund  two  (2)  regional 
pension  counseling  and  information 
grants  through  Uiis  competition.  Each 
regional  project  will  be  funded  at  a 
federal  share  of  approximately  $150,000 
per  year,  for  a  project  period  up  to  three 
(3)  years. 

The  grant  awards  are  to  assist  older 
workers  and  retirees  and  their  families 
to  maneuver  their  way  through  the 
pension  maze.  The  AoA  grants  are  to 


develop  demonstration  projects  that  will 
provide  counseling  and  information  to 
better  help  these  individuals  understand 
and  enforce  their  pension  rights.  The 
projects  should  provide  outreach, 
information,  counseling,  referral,  and 
other  assistance  regarding  pensions  and 
other  retirement  income  benefits  from 
private  (pre-,  post-,  and  non-ERISA 
plans)  as  well  as  federal  and  state 
government  pension  systems.  The  AoA 
expects  these  projects  to  build  on  the 
experience  of  the  existing  and 
previously  funded  projects  and 
demonstrations.  Specifically,  the  AoA 
expects  applicants  to  propose  the 
implementation  and  improvement  of  the 
most  appropriate  and  effective  mediods 
to  ensure  that  Americans  eligible  for 
pension  and  other  retirement  income 
benefits  have  the  requisite  knowledge, 
information  and  coimseling  to  fully 
exercise  their  rights  and  entitlements. 

AoA-03-07  K:  Pension  Technical 
Assistance  Project— National 

AoA  plans  to  fund  one  (1)  national 
technical  assistance  grant  that  will 
strengthen  the  role  of  its  Pension 
Counseling  and  hiformation  Projects 
and  encourage  coordination  between  the 
projects.  State  and  Area  Agencies  on 
Aging  and  legal  services  providers  for 
older  Americans  by  providing 
substantive  legal  tinning,  technical 
assistance  and  programmatic 
consultation.  The  project  will  also 
design  and  develop  a  national  Pension 
Assistance  Call  Center  to  provide 
information  and  referral  services  to 
anyone  in  the  country  with  pension  or 
retirement  income  plan  questions  or 
problems.  The  project  will  be  funded  at 
a  federal  share  of  approximately 
$400,000  per  year,  for  a  project  period 
up  to  three  (3)  years.  The  technical 
assistance  project  will  serve  two 
primary  functions.  First,  the  project  will 
provide  substantive  legal  training  and 
technical  assistance,  as  well  as 
programmatic  consultation  to  the 
Pension  Counseling  and  Information 
Project  network.  State  and  Area 
Agencies  on  Aging,  and  legal  services 
providers  for  older  Americans.  Through 
this  function,  the  project  wdl  sti^ngthen 
the  presence  and  effectiveness  of  the 
pension  counseling  network  by 
coordinating  and  encouraging  close 
cooperation  among  the  Pension 
Counseling  Projects,  government 
pension  agencies,  private  pension 
professionals  and  the  media.  Second, 
the  project  will  design  and  develop  a 
comprehensive  electronic  database  of 
pension  and  retirement  income-related 
information,  government  agencies, 
private  professionals  and  other 
resources  to  serve  as  the  underpinning 


of  a  national  toll-free  pension  assistance 
call  center.  The  project  will  also 
develop  and  test  an  expert  system  to 
manage  the  information  call  center  that 
operators  will  use  in  assisting  callers. 
The  project  will  Uien  test  diese  systems 
for  usabihty  and,  in  conjunction  with 
AoA,  staff,  market,  and  initiate  the  call 
center  service  to  Americans  with 
pension  or  retirement  income  plan 
questions  or  problems. 

AoA-03-07  L:  Retirement  Planning  and 
Assistance  for  Women 

AoA  plans  to  award  one  cooperative 
agreement  to  support  a  National 
Resource  Center  on  Women  and 
Retirement.  The  federal  sh^-e  will  be  up 
to  $248,376  per  year,  for  a  project  period 
up  to  three  (3)  years.  The  Center  will 
incorporate  the  latest  technology  to 
generate  and  disseminate  knowledge  in 
appropriately  packaged  forms  that  can 
assist  women,  especially  low-income 
women  and  women  of  color,  to  build 
and  strengthen  their  capacity  to  plan  for 
their  economic  security  in  later  life.  The 
Center  will  serve  as  a  national 
clearinghouse  of  tools  and  information 
on  retirement  planning  and  related 
financial  materials.  The  Center  will 
tailor  its  activities  and  work  products  to 
meet  the  special  needs  of  disadvantaged 
women  and  their  families,  including 
limited-English  speaking  individuals. 
The  award  will  be  made  in  the  fonn 
of  a  cooperative  agreement  because  the 
Administration  on  Aging  will  be 
substantially  involved  in  the 
development  and  execution  of  the 
activities  conducted  by  the  grantee. 
Accordingly,  under  this  cooperative 
agreement,  AoA  shall  carry  out  the 
following  activities:  collaborate  with  the 
Center  on  the  development, 
modification  and  execution  of  the 
Center  work  plan;  provide  tectmical 
advice  on  the  identification,  adaptation 
and  development  of  financial  and 
retirement  plaiming  informational 
materials  for  women;  and  consult  on  the 
identification  of  emerging  issues, 
potential  strategies  and  their  impact 
nationwide. 

AoA-03-07  M:  Senior  Legal  Services- 
Enhancement  of  Access 

AoA  plans  to  fund  approximately 
three  (3)  to  four  (4)  new  statewide  grants 
through  this  competition.  Each  project 
will  be  funded  at  a  federal  share  of 
approximately  $100,000-$150,000  per 
year,  for  a  project  period  up  to  three  (3) 
years,  the  amount  roughly  proportionate 
to  the  state's  senior  population  and  the 
availability  of  federal  funds. 

These  grants  provide  states  with  a 
cost-effective  way  to  increase  the 
number  of  seniors  who  receive  legal 
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assistance.  Building  upon  methods 
previously  tested  under  Title  IV  of  the 
OAA,  such  as  statewide  legal  hot  lines, 
self-help  offices,  interactive  websites, 
and  collaborative  efforts,  these  grants 
can  enhance  access  to  legal  services  for 
underserved  seniors. 

Legislative  authority:  The  Older 
'Americans  Act,  Public  Law  106-501 
(Catalog  of  Federal  Domestic  Assistance 
93.048,  Title  IV  and  Title  11, 
Discretionary  Projects). 

Eligibility  for  grant  awards  and  other 
requirements:  Public  and/or  nonprofit 
agencies  and  organizations,  including 
faith-based  and  community-based 
organizations,  are  eligible  to  apply  for 
the  following  priority  areas: 

AoA-03-07  B:  Eldercare  Locator 
Program  and  the  National  Aging 
Information  &  Referral  Support  Center 

AoA-03-07  L:  Retirement  Planning  and 
Assistance  for  Women 

AoA-03-07  M:  Senior  Legal  Services — 
Enhancement  of  Access 

State  or  area  agencies  on  aging,  and 
nonprofit  organizations,  including 
community-based  and  faith-based 
organizations,  are  eligible  to  apply  for 
the  following  priority  areas: 

AoA-03-07  J:  Pension  Information  and 
Counseling  Projects — Regional 

AoA-03-07  K:  Pension  Technical 
Assistance  Project — National 

Public  and/or  nonprofit  agencies  and 
national  organizations,  including  faith- 
based  organizations,  are  eligible  to 
apply  for  the  following  priority  area: 

AoA-03-07  F:  Health  Disparities 
Among  Minority  Elderly  Individuals — 
Technical  Assistance  Centers 

Public  and/or  nonprofit  agencies, 
organizations,  or  institutions,  including 
faith-based  organizations,  are  eligible  to 
apply  for  the  following  priority  areas: 

AoA-03-07  E:  Family  Friends 

AoA-03-07  G:  National  Center  on  Elder 
Abuse 

Local  public  and/or  nonprofit 
agencies  and  organizations,  including 
faith-based  and  community-based 
organizations  are  eligible  to  apply  for 
the  following  priority  area: 

AoA-03-07  C:  Evidence-Based 
Prevention  Program 

Nonprofit  agencies  and  organizations, 
including  faith-based  and  commimity- 
based  organizations,  are  eligible  to 
apply  for  the  following  priority  area: 


AoA-03-07  A:  Alzheimer's — ^National 
Call  Center 

National  nonprofit  organizations, 
including  ^th-based  organizations,  are 
eligible  to  apply  for  the  following 
priority  area: 

AoA-03-07  D:  Evidence-Based 
Prevention  Program  for  the  Elderly — 
National  Resource  Center 

Institutions  of  higher  education  are 
eligible  to  apply  for  the  following 
priority  areas: 

AoA-03-07  H:  Nutrition,  Physical 
Activity  and  Aging — National  Resource 
Center 

AoA-03-07 1:  Older  Indians,  Alaska 
Natives  and  Native  Hawaiians — 
National  Resource  Centers 

Special  Qualifications  Required 

AoA-03-07  A:  Alzheimer's — National 
Call  Center 

Applicants  must  involve  community- 
based  organizations  in  the  operation  of 
the  National  Alzheimer's  Call  Center  to 
ensiu^  local,  on-the-ground  capacity  to 
respond  to  emergency  and  on-going 
needs  of  Alzheimer's  patients,  their 
families,  and  informal  caregivers. 

AoA-03-07  B:  Eldercare  Locator 
Program  and  the  National  Aging 
Information  &  Referral  Support  Center 

Applicants  must  demonstrate  current 
knowledge  of  the  Eldercare  Locator, 
extensive  knowledge  in  providing 
information  &  assistance  to  older 
persons  and  their  caregivers,  extensive 
knowledge  of  the  Aging  Services 
Network,  and  experience  in  providing 
training  and  technical  assistance  to  that 
Network. 

AoA-03-07  C:  Evidence-Based 
Prevention  Program 

Applicants  must  be  local  public  and/ 
or  nonprofit  service  providers  that 
primarily  provide  home  and 
commimity-based  social  services  to 
older  persons  and  are  funded  at  least  in 
part  through  the  Older  Americans  Act. 

AoA-03-07  D:  Evidence-Based 
Prevention  Programs  for  the  Elderly — 
National  Resource  Center 

Applicants  must  demonstrate 
expertise  in  working  with  Community 
Aging  Service  Programs  to  develop  and 
implement  evidence-based  prevention 
programs  for  the  elderly.  The 
organization  should  have  direct 
experience  in:  applied  research  and 
evaluation  with  older  adults;  providing 
training  and  technical  assistance  at  all 
levels  of  the  aging  network;  developing 
of  documents  to  support  aspects  of 


disease  and  disability  prevention  for 
older  adults  within  the  context  of  the 
aging  network  and  health  care  systems; 
compiling,  analyzing,  synthesizing,  and 
disseminating  information  on  disease 
and  disability  prevention  among  older 
adults  to  a  diverse  audience,  including 
social  and  health  professionals. 

AoA-03-07  E:  Family  Friends 

Applicants  must  demonstrate 
experience  in  providing  services  to 
senior  volunteers  and  to  children  or 
youth  who  are  disabled  or  at-risk. 

AoA-03-07  G:  National  Center  on  Elder 
Abuse 

Applicants  must  demonstrate  a 
proven  track  record  of  expert  knowledge 
concerning  the  operation  and 
organization  of  elder  abuse  programs  at 
national,  state,  and  local  levels,  as  well 
as  the  requisite  organizational  capacity 
to  carry  out  the  activities  of  the  Center 
on  a  national  scale. 

AoA-03-07  H:  Nutrition,  Physical 
Activity  and  Aging — National  Resource 
Center 

Applicants  must  demonstrate  a  direct 
experience  in  conducting  applied 
research  on  nutrition  and  physical 
activity  for  older  adults,  developing 
technical  assistance  materials  for  the 
aging  network  in  these  areas,  training 
and  technical  assistance  to  all  levels  of 
the  aging  network,  and  implementing 
nutrition  and  physical  activity  related 
demonstration  programs  across  the 
continuum  of  care. 

AoA-03-07 1:  Older  Indians,  Alaska 
Natives  and  Native  Hawaiians — 
National  Resource  Centers 

Applicants  must  have  experience 
conducting  research  and  assessment  on 
the  needs  of  older  individuals.  Current 
Resource  Centers  are  also  eligible  to 
apply. 

AoA-03-07  J:  Pension  Information  and 
Counseling  Projects — Regional 

Applicants  must  have  a  proven  record 
of  providing  pension  counseling  and/or 
other  services  directly  related  to  the 
retirement  income  security  of  older 
individuals.  Applicants  providing  these 
services  to  Native  Americtuis  are 
encouraged  to  apply.  While  the  term 
"regional"  is  not  specifically  defined,  it 
will  generally  be  interpreted  to  mean 
two  (2)  or  more  states;  for  applicants 
proposing  a  single-state  "region" 
additional  justification  will  be  required. 
Preference  in  awarding  funds  will  be 
given  to  applicants  who  are  experienced 
in  providing  statewide  or  regional 
pension  and  retirement  income  benefits 
counseling  and  information  services. 
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AoA-03-07  K:  Pension  Technical 
Assistance  Project— National 

Applicants  must  have  a  proven  record 
of  providing  pension  counseling  and/or 
other  services  directly  related  to  the 
retirement  income  security  of  older 
individuals.  Applicants  providing  these 
services  to  Native  Americans  are 
encouraged  to  apply. 

AoA-03-07  L:  Retirement  Planning  and 
Assistance  for  Women 

To  be  considered  for  funding, 
applicants  must  demonstrate  extensive 
knowledge  and  a  proven  track  record  of 
expertise  concerning  the  nature  of 
financial  and  retirement  education, 
economic  security  and  women,  and 
strategies  for  communicating  complex 
information  to  low  income  women  and 
women  of  color  in  a  nationwide  arena. 

AoA-03-07  M:  Senior  Legal  Services- 
Enhancement  of Access 

To  be  considered  for  funding, 
applicants  must  be  experienced  in 
providing  legal  assistance  to  older 
persons. 

Non-Federal  Match 

Grantees  for  all  thirteen  priority  areas 
are  required  to  cover  at  least  25%  of  the 
total  program  costs  from  non-federal 
cash  or  in-kind  resources.  Grantees  must 
contribute  at  least  one  (1)  dollar  in  non- 
federal cash  or  in-kind  resources  for 
every  three  (3)  dollars  received  in 
federal  funding. 

Executive  Order  12372  is  not 
applicable  to  these  grant  applications. 

Screening  Criteria 

In  Mder  for  an  application  to  be 
reviewed,  it  must  meet  the  following 
screening  requirements: 

1.  Applications  must  be  postmarked 
by  midnight,  August  15,  2003,  or  hand- 
delivered  by  5:30  p.m.  Eastern  Time  on 
August  15,  2003.  or  submitted 
electronically  by  midnight,  August  15, 
2003.  Electronic  submissions  must  be 
sent  to  http://www.aoa.gov/egrants. 

2.  The  Project  Narrative  section  of  the 
Application  must  be  double-spaced,  on 
single-sided  SVa^x  11"  plain  white 
paper  with  1"  margins  on  both  sides, 
and  a  font  size  of  not  less  that  11. 


3.  The  Project  Nanative  must  not 
exceed  25  pages. 

Review  of  Applications 

Applications  will  be  evaluated  against 
the  follovkring  criteria:  Approach,  Work 
Plan  and  Activities  (30  points);  Project 
Outcomes,  Evaluation  and 
Dissemination  (30  points);  Purpose  and 
Need  for  Assistance  (20  points);  Level  of 
Effort  (20  points). 

DATES:  The  deadline  date  for  the 
submission  of  applications  for  all 
priority  areas  is  August  15.  2003. 

ADDRESSES:  Application  kits  are 
available  by  vmting  to  the  U.S. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Grants  Management. 
Washington,  DC  20201,  by  calling  (202) 
357-3440,  or  online  at  http:// 
www.aoa.gov/egmnts. 

Applications  may  be  mailed  to  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Grants  Management, 
Washington,  DC  20201,  attn:  Margaret 
Tolson.  Please  identify  the  application 
by  priority  area  [e.g..  AoA-03-07  A). 
Applications  may  be  delivered  to  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  on  Aging, 
Office  of  Grants  Management,  One 
Massachusetts  Avenue.  NW.,  Room 
4604,  Washington,  DC  20001.  attn: 
Margaret  Tolson  (identify  priority  area). 

If  you  elect  to  mail  or  hand  deliver 
your  application  you  must  submit  one 
original  and  two  copies  of  the 
application;  an  acknowledgement  card 
will  be  mailed  to  applicants. 
Instructions  for  electronic  mailing  of 
grant  applications  are  available  at 
http://www.aoa.gov/egrants/. 
SUPPLEMENTARY  INFORMATION:  All  grant 
applicants  are  encouraged  to  obtain  a 
D-U-N-S  number  from  Dun  and 
Bradstreet.  It  is  a  nine-digit 
identification  number,  which  provides 
unique  identifiers  of  single  business 
entities.  The  I>-U-N-S  number  is  free 
and  easy  to  obtain  from  http:// 
www.dnb.com/US/duns_update/. 
FOR  FURTHER  INFORMATION  CONTACT: 
AoA-03-07  A:  Alzheimer's— National 


Call  Center— LoTi  Stalbaum  (202)  357- 
3452;  e-mail  Lori.StaIbaum@aoa.gov 

AoA-03-07  B:  Eldercare  Locator 
Program  and  the  National  Aging 
Information  &■  Referral  Support  Center— 
Sherri  Clark  (202)  357-3506;  e-mail 
sherri.clark@aoa.gov. 

AoA-03-07  C:  Evidence-Based 
Prevention  Program— Donaid  Grantt 
(202)  357-3447;  e-mail 
Donald.  Gran  tt@aoa.gov. 

AoA-03-07  D:  Evidence-Based 
Prevention  Program  for  the  Elderly- 
National  Resource  Center— Donald 
Grantt,  (202)  357-3447;  e-mail 
Donald.  Grantt@aoa.gov. 

AoA-03-07  E:  Familv  Friends— Joyce 
Hubbard  (202)  357-3462;  e-mail 
joyce.hubbard@aoa.gov. 

AoA-03-07  F:  Health  Disparities 
among  Minority  Elderly  Individuals- 
Technical  Assistance  Centers— Diaime 
Freeman  (202)  357-3536;  e-mail 
dianne.freeman@aoa.gov. 

AoA-03-07  G:  National  Center  on 
Elder  Abuse— Brandt  Chvirko  (202) 
357-3535;  e-mail 

brandt.chvirko@aoa.gov. 

AoA-03-07  H:  Nutrition,  Physical 
Activity  and  Aging— National  Resource 
Center— Jean  Lloyd  (202)  357-3582;  e- 
mail  jean.lloyd@aoa.gov. 

AoA-03-07 1:  Older  Indians,  Alaska 

Natives  and  Native  Hawaiians 

National  Resource  Centers— Margaret 
Graves  (202)  357-3502;  e-mail 
titargaret.graves@aoa.gov. 

AoA-03-07  f  Pension  Information  and 
Counseling  Projects— Regional— Valerie 
Soroka  (202)  357-3531;  e-mail 
valerie.soroka@aoa.gov. 

AoA-03-07  K:  Pension  Technical 
Assistance  Project— Natimal—y/alerie 
Soroka  (202)  357-3531;  e-mail 
va7erie.soroJlca@aoa.gov. 

AoA-03-07  L:  Retirement  Planning 
and  Assistance  for  Women— Diaime 
Freeman  (202)  357-3536;  e-mail 
dianne.freeman@aoa.gov. 

AoA-03-07  M:  Senior  Legal 
Services — Enhancement  of  Access- 
Valerie  Soroka  (202)  357-3531;  e-mail' 
vayerie.soroJl:a@aoa.gov. 


Grant  opportunity 


AoA  Consolidated  Program  Announcement 


Dated:  July  10,  2003. 
Josefina  G.  Carbonell, 

Assistant  Secretary  for  Aging. 


A.  Alzheimer's— National 
Call  Center  (CFDA 
93048), 


Application  ,,      ^^^.  W^K)  may  apply 

deadline  <'"  addition,  note  special  qualifica- 

tions required) 


Aug.  15,  2003  ... 


Nonprofit  agencies  and  organiza- 
tions including  faith-based  and 
community-based  organizations. 
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AoA  Consolidated  Program  Announcement— Continued 


Grant  opportunity 

Application 
deadline 

Who  may  apply 
(In  addition,  note  special  qualifica- 
tions required) 

Maximum  award 

Maximum  projected 
period 

Estimated 

number  of 

awards 

B.  EkJercare  Locator  Pro- 

Aug. 15,  2003  ... 

Aug.  15.  2003  ... 
Aug.  15,  2003  . . 

Aug.  15,  2003  ... 
Aug.  15,  2003  .  . 

Aug.  15,  2003  ... 
Aug.  15.  2003  ... 

Aug.  15,  2003  ... 

Aug.  15,  2003  ... 
Aug.  15,  2003  ... 
Aug.  15,  2003  ... 
Aug.  15.  2003  ... 

Put)lic  and/or   nonprofit   agencies 
and      organizations,      including 
faith-based      and     community- 
based  organizations. 

Local  put)lic  and/or  nonprofit  agen- 
cies and  organizations,  including 
faith-based      and     community- 
based  organizations. 

National    nonprofit    organizations, 
including   faith-based    organiza- 
trons. 

Public   and/or   nonprofit   agencies 
and      organizations,      including 
faith-based      and      community- 
based  organizations. 

Public   and/or  nonprofit   agencies 
and   national   organizations,   in- 
cluding faith-based  organizations. 

Public  and/or  nonprofit  agencies, 
organizations,  or  institutions,  in- 
cluding faith-based  organizations. 

Institutions  of  Higher  Education 

Institution  of  Higher  Education 

State  or  area  agencies  on  aging, 
and  nonprofit  organizations,  in- 
cluding   community-based    and 
faith-based  organizations. 

State  or  area  agencies  on  aging, 
and  nonprofit  organizations,  in- 
cluding   community-based    and. 
faith-based  organizations. 

Public   and/or   nonprofit   agencies 
and      organizations,      including 
faith-based      and      community- 
based  organizations. 

Put>lic   and/or   nonprofit   agencies 
and      organizations,      including 
faith-based      and      community- 
based  organizations. 

$1,175,000  

60  months 

1 

gram  and  the  National 
Aging  Information  &  Re- 
fenBl  Support  Center 
(CFDA  93048). 
C  Evidence-Based  Pre- 

$250,000   

36  months 

6-8 

vention  Program  (CFDA 
93.048). 

D.  Evidence-Based  Pre- 

$500,000   

36  months 

1 

vention  Program  tor  ttie 
Elderly— National  Re- 
source Center  (CFDA 
93.048). 
E.  Family  Friends  (CFDA 

$980,584  

36  months 

1 

93.048). 
F.  Health  Disparities 

$932,598  total;  range 
$129,000-$356,000. 

$809,703  

36  months 

5 

among  Minority  Elderly 
Individuals— Technical 
Assistance  Centers 
(CFDA  93.048). 
G.  National  Center  on 

36  months  

1 

Elder  Abuse  (CFDA 
93.048). 
H.  Nutrition,  Physical  Ac- 

$480,000   

36  months 

1 

tivity  and  Aging — Na- 
tional Resource  Center 
(CFDA  93.048). 
1.  OkJer  Indians,  Alaska 

$345,000  ...; 

36  months 

2 

Natives  and  Native 
Hawaiians — National 
Resource  Centers 
(CFDA  93.048). 
J.  Pension  Information  and 

$150,000  

36  months   

2 

Counseling  Projects — 
Regional  (CFDA  93.048). 

K.  Pension  Technical  As- 

$400,000   

36  months 

1 

sistance  Project— Na- 
tional (CGDA  931.048). 

L.  Retirement  Planning 

$248,376  

36  months 

1 

and  Assistance  for 
Women  (CFDA  93.048). 

M.  Senior  Legal 

$100,000  to  $150,000 

36  months 

4 

Sendees— Enhancement 
of  Access  (CFDA 
93.048). 

(PR  Doc.  03-17914  Filed  7-14-03;  8:45  am] 

■LUNG  CODE  4154-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-92] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 


proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instriunents,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
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practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 


Proposed  Project:  List  of  Ingredients 
Added  to  Tobacco  in  the  Manufactiu«  of 
Cigarette  Products  (OMB  No.  0920- 
0210)— Extension— National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

The  Comprehensive  Smoking 
Education  Act  of  1984  (15  U.S.C.  1336 
or  Pub.  L.  98-474)  requires  each  person 
who  manufactiu^s,  packages,  or  imports 
cigarettes  to  provide  the  Secretary  of 
Health  and  Human  Services  (HHS)  with 
a  list  of  ingredients  added  to  tobacco  in 
the  manufacture  of  cigarettes.  This 
legislation  also  authorizes  HHS  to 


undertake  research,  and  submit  an 
annual  report  to  Congress  (as  deemed 
appropriate)  discussing  the  health 
effects  of  cigarette  ingredients.  HHS  has 
delegated  responsibility  for  the 
implementation  of  this  Act  to  CDC's 
Office  on  Smoking  and  Health  (OSH). 
OSH  has  collected  ingredient  reports  on 
cigarette  products  since  1986.  Cigarette 
smoking  is  the  leading  preventable 
cause  of  prematiu^  death  and  disability 
in  our  Nation.  Each  year  more  than 
400,000  premature  deaths  occur  as  the 
result  of  cigarette  smoking  related 
diseases.  The  costs  to  respondents  is 
their  time  to  complete  the  survey. 


Respondents 


Cigarette  Manufacturers 
Total 


Numt>er  of 
respondents 


38 


Number  of  re- 
sponses per 
respondent 


1 


Average  txjr- 
den  per 
response 
(in  hrs.) 


37 


Total  burden 
(in  hrs.) 


1418 


1418 


Dated:  July  9,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  03-17810  Filed  7-14-03;  8:45  am] 

BILUNQ  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-93] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportimity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 


the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu^cy  of  the 
agency's  estimate  of  the  bm-den  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  mininuze  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  List  of  Ingredients 
Added  to  Tobacco  in  the  Manufacture  of 
Smokeless  Tobacco  Products  (OMB  No. 
920-0338 — Extension — National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion  (NCCDPHP),  Centers 


for  Disease  Control  and  Prevention 
(CDC). 

The  Comprehensive  Smokeless 
Tobacco  Health  Education  Act  of  1986 
(15  U.S.C.  4401  etseq.,  Pub.  L.  99-252) 
requires  each  person  who  manufactures, 
packages,  or  imports  smokeless  tobacco 
(SLT)  products  to  provide  the  Secretary 
of  Health  and  Human  Services  (HHS) 
with  a  list  of  ingredients  added  to 
tobacco  in  the  manufacture  of  smokeless 
tobacco  products.  This  legislation  also 
authorizes  HHS  to  undertake  research, 
and  submit  an  annual  report  to  the 
Congress  (as  deemed  appropriate), 
discussing  the  hjBalth  effects  of 
ingredients  in  smokeless  tobacco 
products.  HHS  delegated 
responsibilities  for  the  implementation 
of  this  Act  to  CDC's  Office  on  Smoking 
and  Health  (OSH).  The  oral  use  of  SLT 
represents  a  significant  health  risk 
which  can  cause  cancer  and  a  number 
of  non-cancerous  oral  conditions,  and 
can  lead  to  nicotine  addiction  and 
dependence.  Furthermore.  SLT  use  is 
not  a  safe  substitute  for  cigarette 
smoking.  The  total  cost  to  respondents 
is  their  time  to  complete  survey. 


Respondents 


Smol<eless  Tobacco  Manufacturers 
Total „ 


Numtier  of 
respondents 


Number  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den per 
response 
(in  hrs.) 


42 


Total  burden 
(in  hrs.) 


254 


254 


41812 


Federal  Register/Vol.  68,  No.  135/Tuesday,  July  15,  2003/Notices 


Dated:  July  9,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-17811  Filed  7-14-03;  8:45  am) 

BILUNG  CODE  4163-1S-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[600ay-03-94] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Coimnents  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Coimor.  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  National  Nursing 
Home  Survey  (NNHS)  2004-2007  (OMB 
No.  0920-0353)— Revision— National 
Center  for  Health  Statistics  (NCHS), 
Centers  for  Disease  Control  and 
Prevention  (CDC). 

Section  306  of  the  Public  Health 
Service  Act  states  that  the  National 
Center  for  Health  Statistics  "shall 
collect  statistics  on  health  resources 
*  *  *  [and]  utilization  of  health  care, 
including  utilization  of  *   *   *  services 
of  hospitals,  extended  care  facilities, 
home  health  agencies,  and  other 
institutions."  The  data  system 
responsible  for  collecting  this  data  is  the 
National  Health  Care  Survey  (NHCS). 
The  National  Nursing  Home  Survey 
(NNHS)  is  part  of  the  Long-term  Care 
Component  of  the  NHCS.  The  NNHS 
was  conducted  in  1973-74, 1977,  1985, 
1995.  1997,  and  1999.  NNHS  data 
describe  a  major  segment  of  the  long- 
term  care  system  and  are  used 
extensively  for  health  care  research, 
health  planning  and  public  policy. 
NNHS  provides  data  on  the 


characteristics  of  nursing  homes  [e.g. 
Medicare  and  Medicaid  certification, 
ownership,  membership  in  chains/ 
HMO/hospital  systems),  residents  [e.g. 
demographics,  functional  status, 
services  received,  diagnoses,  sources  of 
pajrment),  and  staff  (e.g.  staffing  mix, 
turnover,  benefits,  training,  education). 
The  survey  provides  detailed 
information  on  utilization  and  staffing 
patterns,  and  quality  of  care  variables 
that  is  needed  in  order  to  make  accurate 
assessments  of  the  need  for  and  effects 
of  changes  in  the  provision  and 
financing  of  long-term  care  for  the 
elderly.  The  availability  and  use  of  long- 
term  care  services  are  becoming  an 
increasingly  important  issue  as  the 
number  of  elderly  increases  and  persons 
with  disabilities  live  longer.  Equally  as 
important  is  ensuring  the  adequacy  and 
availability  of  the  long-term  care 
workforce.  Data  from  the  NNHS  have 
been  used  by  federal  agencies, 
professional  organizations,  private 
industry,  and  the  media. 

NCHS  plans  to  conduct  the  next 
NNHS  in  March-June  2004  with  a  repeat 
of  the  survey  in  2006.  This  national 
siuT^ey  follows  a  pretest  of  forms  and 
procedures  conducted  in  June-July 
2003.  The  data  collection  forms  and 
procedures  have  been  extensively 
revised  from  the  previous  NNHS.  The 
2004  NNHS  will  be  based  on  computer- 
assisted  personal  interview  (CAPI)  and 
computer-assisted  telephone  interview 
(CATI)  methodologies.  The  total  cost  to 
respondents  is  their  time  to  complete 
the  survey. 


Respondents 

No.  of 
respondents 

No.  of  responses 
per  respondent 

Average  burden 

per  responses 

(in  hrs.) 

Total  burden 
(In  hrs.) 

Facility  Questionnaire  

3,000 
3,000 
3,000 
3,000 
3,000 
3.000 
1.800 

1 
1 
1 
8 
8 
1 
4 

20/60 

2.5 
20/60 
25/60 
25/60 
10/60 
30/60 

1,000 
7,500 
1  000 

Nursing  Home  Staff  Questionnaire 

Current/Discharge  Resident  Sampling  List  

Current  Resident  Questionnaire  

10000 

Discharged  Resident  Questionnaire 

Direct  Care  Worker  Sampling  List 

Direct  Care  Worker  Questionnaire 

10,000 

500 

3,600 

Total 

33  600 

Dated:  July  9.  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17812  Filed  7-14-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03188] 

Emerging  Infections  Program — FY03 
Competitive  Supplement;  Notice  of 
Availability  of  Funds 

Application  Deadline:  August  14, 
2003. 


A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under  the 
Public  Health  Service  Act  sections 
301(a)  [42  U.S.C.  241(a)],  317(k)(l)  [42 
U.S.C.  247b(k)(l)].  and  317(k)(2)  [42 
U.S.C.  247b(k)(2)],  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.283. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
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availability  of  fiscal  year  (FY)  2003 
funds  for  competitive  supplemental 
awards  to  current  grantees  of  the 
Emerging  Infections  Programs  (EIPs) 
cooperative  agreements.  This  program 
addresses  the  "Healthy  People  2010" 
priority  areas  of  hiununization  and 
Infectious  Diseases. 

These  supplemental  funds  are 
available  to  assist  grantees  in 
developing  and  conducting  projects  in 
the  following  two  areas: 
Project  A — Surveillance  for  Severe 

Acute  Respiratory  Syndrome  (SARS) 

and  Severe  Pneumonia  Syndrome 
Project  B — Enhanced  surveillance  for 

Viral  Hepatitis 

The  purpose  of  these  supplemental 
awards  is  to  complement  activities 
associated  with  the  established  EIP.  EIPs 
are  population-based  centers  designed 
to  assess  the  public  health  impact  of 
ementging  infections  and  to  evaluate 
methods  for  their  prevention  and 
control.  This  program  will  assist  local, 
state,  and  national  efforts  to  conduct 
surveillance  and  applied  epidemiologic 
and  laboratory  research  in  emerging 
infectious  diseases,  and  it  will  enhance 
bioterrorism  preparedness. 

Project  A — Siu^reillance  for  SARS  and 
Severe  Pneumonia  Syndrome  Activities 
(See  Appendix  1  as  posted  with  this 
announcement  on  the  CDC  Web  site): 

The  purposes  of  Project  A  are  to: 

1.  Establish  flexible,  multi-state,  long- 
term  population-based  surveillance  for 
sevCTB  pneumonia  syndrome. 

2.  Facilitate  diagnostics  for  respiratory 
syndromes  posing  immediate  threats/ 
concerns  (e.g.,  SARS,  pandemic 
influenza,  a  bioterrorism  agent), 
developing  more  effective  approaches  to 
respiratory  disease  outbreak 
investigation. 

3.  Characterize  pneiunonia  etiologies 
at  selected  institutions. 

Project  B— Viral  Hepatitis  Activities 
(See  Appendix  2): 

The  purpose  of  Project  B  is  to  develop 
model  demonstration  projects  for 
enhanced  siuveillance  for  viral 
hepatitis.  The  specific  objectives  are  to: 

1.  Provide  staole  estimates  of  the 
incidence  of  and  risk  factors  for  viral 
hepatitis. 

2.  Improve  the  completeness  of  case 
report  data  and  ascertainment  of  cases. 

3.  Standardize  the  application  of  the 
case  definition  for  viral  hepatitis. 

Measurable  outcomes  of  the  program 
will  be  in  aligiunent  with  the  following 
performance  goal  for  the  National 
Center  for  Infectious  Diseases:  Protect 
Americans  from  infectious  diseases. 

C.  Eligible  Applicants 

Eligibility  for  these  competitive 
supplemental  awards  is  limited  to  the 


ten  current  Emerging  Infections  Program 
grantees:  California,  Colorado, 
Connecticut,  Georgia,  Maryland, 
Minnesota,  New  Mexico,  New  York, 
Oregon,  and  Tennessee. 

Eligibility  is  limited  to  existing  EIP 
grantees  because  EIPs  are  population- 
based  centers  designed  to  work  as  a 
network  to  assess  the  public  health 
impact  of  emerging  infections  and  to 
evaluate  methods  for  their  prevention 
and  control.  The  EIPs  are  well 
established  with  an  infrastructure  in 
place  to  provide  the  necessary 
foimdation  for  the  development  of  novel 
or  innovative  surveillance  activities 
such  as  those  proposed  in  this  program 
announcement.  EIPs  are  based  in  state 
health  departments,  each  having  a 
variety  of  established  collaborators — 
local  health  departments,  laboratorians, 
infection  control  professionals, 
healthcare  providers,  academic 
institutions,  and  other  EIPs  in  the 
network. 

Grantees  interested  in  the  enhanced 
surveillance  for  viral  hepatitis  must 
have  laws  or  regulations  requiring 
laboratory  reporting  of  anti-HAV  IgM, 
anti-HBc  IgM,  HBsAg,  and  antibody  to 
HCV  or  HCV  RNA  (PCR)  (HCV  reporting 
preferable,  but  not  required).  Eligible 
health  departments  should  have  at  least 
50  reported  cases  of  acute  hepatitis  A 
and  50  reported  cases  of  acute  hepatitis 
B  in  2002.  ("HAV"— Hepatitis  A  virus; 
"HB"— Hepatitis  B;  "HCV"— Hepatitis  C 
virus;  "RNA" — ^ribonucleic  acid; 
"PCR" — polymerase  chain  reaction). 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Ck)de  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Project  A— Sim^eillance  for  SARS  and 
Severe  Pneumonia  Syndrome 

Approximately  $500,000-600,000  is 
available  in  FY  2003  for  four  to  five 
awards.  Funding  will  begin  on  or  about 
September  1,  2003  and  be  made  for  the 
remainder  of  the  current  EIP  budget 
period  that  expires  December  29,  2003. 
It  is  expected  that  individual  awards 
will  range  bom  $100,000-200,000. 
Information  about  subsequent  funding, 
for  the  12-month  period  beginning  with 
the  next  EIP  cycle  on  December  30, 
2003,  will  be  provided  with  EIP 
continuation  funding  guidance  and  will 
depend  on  availability  of  funds. 


Project  B — ^Enhanced  Surveillance  for 
Viral  Hepatitis 

Approximately  $300,000-400,000  is 
available  in  FY  2003  to  fund  two  to 
three  awards.  Fimding  will  begin  on  or 
about  September  1,  2003  and  be  made 
for  the  remainder  of  the  current  EIP 
budget  period  that  expires  December  29, 
2003.  It  is  expected  that  individual 
awards  will  range  from  $100,000- 
200,000.  Information  about  subsequent 
funding,  for  the  12-month  period 
beginning  with  the  next  EIP  cycle  on 
December  30,  2003,  will  be  provided 
with  EIP  continuation  funding  guidance 
and  will  depend  on  availability  of 
funds. 

Recipient  Financial  Participation 

Matching  funds  are  not  required  for 
this  program. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  wrill  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1.  Recipient  Activities 

Project  A:  Surveillance  for  SARS  and 
Severe  Pneumonia  Syndrome 

This  multi-state  surveillance  activity 
will  consist  of  three  tiered  activities, 
which  should  be  integrated  closely  with 
related  projects  ciurently  being 
conducted  by  the  EIPs: 

a.  Establish  a  flexible,  multi-state, 
long-term  population-based  surveillance 
for  severe  pneumonia  syndrome.  As  a 
first  phase  of  this  activity,  surveillance 
for  health  care  workers  with 
hospitalized  pneumonia  should  be 
estabUshed  before  the  2003  influenza 
season. 

(1)  Characterize  the  rate  of  severe 
pneumonia  and  seasonal  trends. 

(2)  Describe  demographic  and 
epidemiologic  characteristics  of  patients 
with  severe  pneumonia. 

(3)  Characterize  clinical  features  of 
severe  pneumonia  hospitalizations. 

b.  Facilitate  diagnostics  for  respiratory 
syndromes  posing  immediate  threats/ 
concerns  [e.g.,  SARS,  pandemic 
influenza,  a  bioterrorism  agent). 

(1)  When  SARS-associated 
coronavirus  (SARS-CoV)  diagnostics 
become  available  to  state  laboratories: 
Detect  SARS-CoV  positive  patients 
(including  those  who  don't  have  a 
known  epidemiologic  link). 

(2)  Characterize  Uie  rate  of  SARS-CoV 
positivity  among  severe  pneiunonia 
cases. 

(3)  Expand  facilitated  diagnostic 
testing  to  other  agents  of  concern  as  they 
arise  and  diagnostics  become  available. 
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c.  Characterize  pneumonia  etiologies 
at  selected  institutions 

(1)  Identify  causes  of  unexplained 
pneumonia. 

(2)  Refine  and  simplify  pneumonia 
diagnostics  to  develop  a  "toolkit" 
appropriate  for  state  health 
departments. 

(3)  Store  a  well-characterized  set  of 
specimens  from  people  with  severe 
respiratory  illness  for  diagnostic  testing/ 
retrospective  discovery  of  new 
pathogens. 

Project  B:  Viral  Hepatitis 

a.  Acute  Hepatitis  A  and  B. 

(1)  Establish  laboratory-based 
siuveillance  for  acute  hepatitis  A  and  B. 

(2)  Follow-up  reports  of  laboratory 
markers  of  acute  hepatitis  A  and  B 
infection  (anti-HAV  IgM,  anti-HBc  IgM 
and/or  HBsAg)  to  determine  case  status. 

(3)  Investigate  cases  of  acute  hepatitis 
A  and  B,  and  collect  data  on  clinical 
manifestations,  laboratory  findings,  and 
risk  factors.  Investigations  may  include 
provider  and  patient  interview,  and 
medical  record  review. 

(4)  Explore  the  feasibility  of  collecting 
serologic  specimens  on  acute  hepatitis 
A  and  B  cases. 

b.  Acute  Hepatitis  C. 

(1)  Increase  the  sensitivity  and 
specificity  of  case  reporting  (activities 
depend  on  local  mechanism  for 
reporting). 

(2)  Explore  the  feasibility  of 
laboratory-based  reporting  for  acute 
hepatitis  C,  including  linking  liver 
enzyme  test  results  with  laboratory 
markers  for  hepatitis  C  infection 
(antibody  to  HCV,  and  HCV  RNA 
(PCRj). 

c.  Chronic  Hepatitis  B  and  C  (optional 
activity  in  first  year). 

(1)  Develop  an  imduplicated  database 
of  laboratory  reports  of  markers  of 
chronic  hepatitis  B  and  C  infection 
(antibody  to  HCV,  HBsAg). 

(2)  Develop  a  prioritized  algorithm  for 
follow-up  of  laboratory  reports  of 
markers  of  chronic  hepatitis  B  and  C 
infection.  Contact  prioritized  cases  of 
chronic  hepatitis  B  and  C  for  counseling 
and  preventive  services. 

2.  CDC  Activities  (for  both  projects). 

a.  Provide  consultation  and  scientific 
and  technical  assistance  as  needed  in 
general  operations  of  the  studies  and  in 
designing  and  conducting  individual 
projects. 

b.  Assist  in  developing  collaborative 
relationships  and  facihtate  multi-site 
collaboration  as  needed  to  support  the 
successful  completion  of  the  project. 

c.  Participate  in  analysis  and 
interpretation  of  data  from  the  project. 

d.  As  needed,  assist  in  monitoring  and 
evaluating  scientific  and  operation^ 


accomplishments  of  the  project  and 
progress  in  achieving  the  purpose  and 
overall  goals  of  the  program. 

e.  If  a  proposed  project  involves 
research  with  human  subjects  and  CDC 
scientists  will  be  co-investigators  in  that 
research,  assist  in  the  development  of  a 
research  protocol  for  IRB  review  by  all 
institutions  participating  in  the  research 
project.  The  CDC  IRB  will  review  and 
approve  the  project  initially  and  on,  at 
least,  an  annual  basis  until  the  research 
project  is  completed. 

F.  Application  Content 

Grantees  may  apply  for  supplemental 
funds  for  one  or  both  of  the  two 
described  projects.  If  applying  for  both 
projects  (A-SARS  and  B-Hepatitis),  a 
separate  narrative,  budget,  and  budget 
justification  must  be  submitted  for  each. 
On  Form  424  and  in  the  budget 
justification,  applicants  should  provide 
a  12-raonth  budget  that  clearly 
distinguishes  the  resources  requested 
for  "Project  A"  activities  and/or  "Project 
B"  activities.  The  line  item  budgets  for 
Project  A— Sim^eillance  for  SARS  and 
Severe  Pneumonia  and  for  Project  B — 
Hepatitis,  should  separate  costs  by  the 
separate  activities  as  broken  out  in  the 
Recipient  Activities  section,  above. 

For  all  activities  proposed,  the 
requested  budget  should  be  for  a  12- 
month  period;  however  funding  will  be 
awarded  only  for  items  that  can  be 
obligated  by  the  end  of  the  ciurent  EIP 
budget  period  (December  29,  2003). 

If  requesting  funds  for  any  contracts, 
provide  the  following  information  for 
each  proposed  contract:  (1)  Name  of 
proposed  contractor;  (2)  breakdown  and 
justification  for  estimated  costs;  (3) 
description  and  scope  of  activities  to  be 
performed  by  contractor:  (4)  period  of 
performance;  and  (5)  method  of 
contractor  selection  (e.g.  sole-source  or 
competitive  solicitation). 

Use  the  information  in  the  Program 
Requirements  section  to  develop  the 
application  content.  Narratives  for  each 
Project  (A-SARS  or  B-Hepatitis),  should 
be  no  more  than  five  single-spaced 
pages  (riot  including  budget  and 
appendices  for  items  such  as  curricula 
vitae,  letters  of  support,  and  other 
similar  supporting  information). 
Material  or  information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendices.  Do  NOT 
solicit  or  submit  letters  of  support  from 
CDC  personnel. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  signed  original  and  two 
copies  of  PHS  5161-1  (OMB  Number 
0920-0428).  Forms  are  available  at  the 


following  Internet  address:  http:// 
www.cdc.gov/od/pgo/forminfo.htm. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Prociu^ment  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  Eastern  Time  August  14,  2003. 
Submit  the  application  to:  Technical 
Information  Management— PA#03 188, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341^146. 

Applications  may  not  be  submitted 
electronically. 

CDC  Acknowledgement  of  Application 
Receipt 

A  postcard  will  be  mailed  by  PGO- 
TlM,  notifying  you  that  CDC  has 
received  yom-  application. 

Deadline 

Letters  of  intent  and  applications 
shall  be  considered  as  meeting  the 
deadline  if  they  are  received  before  4 
p.m.  Eastern  Time  on  the  deadline  date. 
Any  applicant  who  sends  their 
application  by  the  United  States  Postal 
Service  or  commercial  delivery  services 
must  ensure  that  the  carrier  will  be  able 
to  guarantee  delivery  of  the  application 
by  the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  Carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  wUl  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measiu^s  of 
effectiveness  must  relate  to  the 
performance  goal  stated  in  the  purpose 
section  of  this  announcement.  Measures 
must  be  objective  and  quantitative  and 
must  measure  the  intended  outcome. 
These  measures  of  effectiveness  must  be 
submitted  with  the  application  and  will 
be  an  element  of  evaluation. 
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An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  (separately  reviewing 
Project  A— SARS  and  Project  B— 
Hepatitis)  against  the  following  criteria: 

1.  Operational  Plan  (60  points) 

a.  Extent  to  which  applicant  presents 
an  operationeil  plan  for  initiating  and 
conducting  the  project,  which  clearly 
and  appropriately  addresses  all 
Recipient  Activities  in  the  application. 

b.  Extent  to  which  applicant  clearly 
identifies  specific  assigned 
responsibilities  of  all  key  professional 
personnel. 

c.  Extent  to  which  the  plan  clearly 
describes  the  applicant's  technical 
approach  and  method  for  conducting 
the  proposed  project  and  the  extent  to 
which  the  plan  is  adequate  to 
accomplish  the  objectives. 

d.  Extent  to  which  the  applicant 
proposes  specific  draft  study  protocols 
or  plans  for  the  development  of  study 
protocols  that  are  appropriate  for 
achieving  project  objectives. 

e.  Extent  to  which  the  applicant 
describes  plans  for  collaboration  with 
CDC  in  initiating  the  project,  developing 
final  protocols,  and  ongoing  operation 
of  the  project. 

f.  Extent  to  which  the  applicant 
describes  how  they  will  integrate  the 
project(s)  with  related  projects  currently 
being  conducted  by  the  EIPs  (such  as 
with  Unexplained  Deaths  and  Critical 
Illnesses  projects). 

g.  Does  the  apphcation  adequately 
address  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation;  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measiue  differences  when 
warranted;  and  (4)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  communities  and  recognition  of 
mutual  benefits. 

2.  Description  of  Capacity  (15  points) 

a.  Extent  to  which  applicant 
demonstrates  past  experience  in 
conducting  activities  similar  to  those 
proposed  and  that  the  new  activities 
will  complement  current  ones. 
Apphcants  that  are  already  engaged  in 
the  Unexplained  Deaths  and  Critical 
Illnesses  project  should  demonstrate 
that  Surveillance  for  SARS  and  Severe 


Pneumonia  S)nidrome  activities  will  be 
integrated  with  ongoing  activities. 

b.  Extent  to  which  applicant  provides 
evidence  that  this  activity  can  be 
accomplished  while  satisfactorily 
maintaining  their  ongoing  EIP  activities. 

Extent  to  which  applicant  dociunents 
accomplishments  in  conducting  active 
surveillance,  applied  epidemiologic 
research,  laboratory  research,  and 
prevention  research. 

c.  Extent  to  which  applicant  identifies 
key  personnel  with  appropriate 
experience  for  the  project. 

Extent  to  which  applicant  includes 
letters  of  support  bom  proposed 
collaborators  indicating  essential 
collaborating  organizations  or 
individuals  and  their  willingness  to 
participate  as  proposed.  Do  not  include 
letters  of  support  from  CDC  personnel. 

3.  Background  (10  points) 

a.  Extent  to  which  applicant 
demonstrates  a  clear  imderstanding  of 
the  subject  area,  particularly  as  it  relates 
to  the  local  situation. 

b.  Extent  to  which  applicant 
illustrates  and  justifies  die  need  for  the 
proposed  project  and  demonstrates  how 
the  project  is  consistent  with  the 
purpose  and  objectives  of  the  EIP  and  of 
this  cooperative  agreement  supplement. 

4.  Evaluation  (10  points) 

Extent  to  which  applicant  provides  a 
detailed  and  adequate  plan  for 
evaluating  progress  toward  achieving 
project  process  and  outcome  objectives. 

5.  Measures  of  Effectiveness  (5  points) 

Does  the  applicant  provide  Measures 
of  Effectiveness  that  will  demonstrate 
the  accomplishment  of  the  various 
identified  objectives  of  the  grant?  Are 
the  measures  objective/quantitative  and 
do  they  adequately  measure  the 
intended  outcome? 

6.  Budget  (not  scored) 

Extent  to  which  the  proposed  budget 
is  reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of  the 
cooperative  agreement  funds. 

7.  Human  Subjects  (not  scored) 

Does  the  application  adequately 
address  the  requirements  of  Tide  45 
CFR  part  46  for  the  protection  of  hiunan 
subjects? 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Technical  reporting  requirements  are 
the  same  as  those  under  grantee's 
existing  EIP  cooperative  agreement 
award. 

The  following  additional 
requirements  are  applicable  to  this 


program.  For  a  complete  description  of 
each,  see  Appendix  3  of  the  program 
announcement  as  posted  on  the  CDC 
Web  site. 

AR-1     Human  Subjects  Requirements 
AR-2    Requirements  for  Inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 

AR-7    Executive  Order  12372  Review 

AR-10    Smoke-Free  Workplace 
Requirements 

AR-11    Healthy  People  2010 

AR-12    Lobbying  Restrictions 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  die 
CDC  Web  site,  Internet  address:  http:// 
www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact: 

Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  AUanta,  GA 
30341^146,  Telephone:  770-488- 
2700. 

For  business  management  and  budget 
assistance,  contact: 

Lynn  Walling,  Grants  Management 
Specialist,  CDC  Procurement  and 
Grants  Office,  2920  Brandywine  Road, 
Atianta,  GA  30341^146,  e-mail 
address:  Lwalling@cdc.gov. 

For  program  technical  assistance, 
contact: 

Cathy  Rebmann,  National  Center  for 
Infectious  Diseases  (NCID),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Clifton  Rd.,  NE,  Mailstop 
I>-59,  Atianta,  GA  30333,  Telephone 
(404)  371-5363,  e-mail  address: 
csr9@cdc.gov. 

or 

Angela  Slaughter,  National  Center  for 
Infectious  Diseases  (NCID),  Centers 
for  Disease  Control  and  Prevention 
(CDC),  1600  Oifton  Rd..  NE.  Mailstop 
D-59,  Atianta,  GA  30333,  Telephone 
(404)  371-5357,  e-mail  address: 
aslaughter@cdc.gov. 

Dated:  July  9,  2003. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office, 
Center  for  Disease  Control  and  Prevention. 
(PR  Doc.  03-17805  Filed  7-14-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-2786] 

Emergency  Clearance:  Public 
information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (0MB) 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  folloyving  sub)ects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
compliance  with  the  req^iirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  0MB 's  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensiu« 
compUance  with  the  Life  Safety  Code  of 
2000.  We  cannot  reasonably  comply 
with  the  normal  clearance  procedures 
because  of  the  potential  for  public  harm. 

We  are  requesting  an  emergency 
clearance  because  our  new  regulatory 
requirements  implementing  the  latest 
Life  Safety  Code  go  into  effect  on 
September  11,  2003,  and  we  need  to  ' 
have  the  survey  instrument  in  place  in 
order  to  siuvey  facilities  to  determine 
compliance.  CMS  is  requesting  OMB 
review  and  approval  of  this  collection 
by  August  7,  2003,  with  a  180-day 


approval  period.  Written  comments  and 
recommendations  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  July  31,  2003. 
During  this  180-day  period,  we  will 
publish  a  separate  Federal  Register 
notice  announcing  the  initiation  of  an 
extensive  60-day  agency  review  and 
public  comment  period  on  these 
requirements.  We  will  submit  the 
requirements  for  OMB  review  and  an 
extension  of  this  emergency  approval. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection; 

Title  of  Information  Collection:  Fire 
Safety  Survey  Report  Forms  and 
Supporting  Regulations  in  42  CFR 
416.44,  418.100,  482.41,  483.70, 
483.470: 

Form  No.:  CMS-2786  M,  R,  and  T-Y 
(OMB#  0938-0242); 

Use:  CMS  surveys  facilities  to 
determine  compliance  with  the  Life 
Safety  Code  of  2000.  The  providers  must 
make  documentation  proving 
compliance  available  to  the  surveyors; 
Frequency:  Annually; 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions; 
Number  of  Respondents:  27,900; 
Total  Annual  Responses:  27,900; 
Total  Annual  Hours:  2325. 
We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp  or  E-mail 
yoiu-  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  biu-den  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  in  order  to  be  considered 
in  the  OMB  approval  process,  comments 
on  these  information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below,  by  July  31,  2003: 

Centers  for  Medicare  and  Medicaid 
Services,  Office  of  Strategic  Operations 
and  Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attn:  Reports  Clearance 
Officer,  Room  C5-16-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
Fax  Number:  (410)  786-3064,  Attn:  Julie 
Brown;  and,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 


Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503,  Fax  Number: 
(202)  395-6974  or  (202)  395-5167,  Attn: 
Brenda  Aguilar,  CMS  Desk  Officer. 

Dated:  July  9,  2003. 
Julie  E.  Brown, 

Acting  CMS  Reports  Clearance  Officer.  Office 
of  Strategic  Operations  and  Strategic  Affairs. 
IDivision  of  Regulations  Development  and 
Issuances. 

[PR  Doc.  03-17913  Filed  7-10-03;  4:51  pm] 

BILUNG  CODE  4120-03-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (DHHS) 

Administration  for  Children  and 
Families  (ACF) 

[Program  Announcement  No.  ACF-ADD- 
07-10-2003] 

Developmental  Disabilities:  Final 
Notice  of  Availability  of  Financial 
Assistance  and  Request  for 
Applications  for  Support 
Demonstration  Projects  Under  the 
Projects  of  National  Significance 
Program 

AGENCY'  Administration  on 
Developmental  Disabilities  (ADD),  ACF, 
DHHS. 

CFDA:  The  Catalogue  of  Federal 
Domestic  Assistance  number  is  93.631 — 
Developmental  Disabilities— Projects  of 
National  Significance. 

ACTION:  Invitation  to  apply  for  financial 
assistance. 


SUMMARY:  The  Administration  on 
Developmental  Disabilities  (ADD), 
Administration  for  Children  and 
Families  (ACF),  is  accepting 
applications  for  Fiscal  Year  2003 
Projects  of  National  Significance  (PNS). 

This  Program  Announcement  consists 
of  five  parts.  Part  I,  the  Introduction, 
discusses  the  goals  and  objectives  of 
ACF  and  ADD,  while  Part  II  provides 
background  information  on  ADD  for 
applicants.  Part  ID  outlines  the  grant 
review  process  for  submitted 
applications.  Part  IV  describes  the. 
Priority  Area  under  which  ADD  requests 
applications  for  Fiscal  Year  2003 
funding  of  projects.  Finally,  Part  V 
provides  detailed  information  for 
preparing  and  submitting  the 
application. 

Grants  will  be  awarded  under  this 
Program  Announcement  subject  to  the 
availability  of  funds  for  support  of  these 
activities. 

DATES:  The  closing  date  for  submission 
of  applications  under  this  Program 
Annoiuicement  is  August  29,  2003. 


Mailed  or  hand-carried  applications 
received  after  4:30  p.m.  on  the  closing 
date  will  be  classified  as  late. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services.  ACF,  Office  of  Grants 
Management,  370  L'Enfant  Promenade 
SW.  8th  Floor,  Washington,  DC  20447, 
Attention:  Lois  Hodge. 

Applications  hand-carried  by 
applicants,  applicant  couriers,  other 
representatives  of  the  applicant,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  closing  date,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  EST,  at 
the  U.S.  Department  of  Health  and 
Human  Services.  Office  of  Grants 
Management,  ACF  Mail  Center,  2nd 
Floor  (near  loading  dock),  Aerospace 
Center,  901  D  Street,  SW.,  Washington, 
DC  20024,  between  Monday  and  Friday 
(excluding  Federal  holidays).  This 
mailing  address  must  appear  on  the 
envelope/package  containing  the 
application  with  the  note  "Attention: 
Lois  Hodge."  Applicants  using  express/ 
overnight  services  should  allow  two 
working  days  (working  days  are  defined 
as  Monday  through  Friday,  excluding 
Federal  Holidays)  prior  to  the  closing 
date  for  receipt  of  applications.  (Note  to 
Applicants:  Express/overnight  mail 
services  do  not  always  deliver  in  the 
agreed  upon  timeframe.) 

Any  applications  received  after  4:30 
p.m.  on  the  closing  date  will  not  be 
considered  for  competition.  All 
applications  shall  be  mailed  or  hand- 
carried  at  the  request  and  expense  of  the 
applicant.  Additional  material  will  not 
be  accepted  or  added  to  an  application 
after  the  closing  date. 

ACF  cannot,  at  the  present  time, 
accommodate  transmission  of 
applications  by  fax,  e-mail,  or  through 
other  electronic  media.  Applications 
transmitted  electronically  will  not  be 
accepted  for  consideration  under  this 
Program  Announcement. 

For  purposes  of  this  grant 
competition,  ACF  will  not  be  notifying 
applicants  that  their  application  was 
received  by  the  deadline.  Applicants 
will,  however,  be  notified  of  the  status 
of  their  application  in  writing  after  the 
review  process  has  been  completed. 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ADD  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  ACF  may 
extend  the  closing  date  for  all  applicants 
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because  of  acts  of  God,  such  as  floods 
and  hurricanes,  widespread  disruption 
of  the  mail  or  when  it  is  anticipated  that 
many  of  the  applications  will  come  from, 
rural  or  remote  areas.  However,  if  ACF 
does  not  extend  the  closing  date  for  all 
applicants,  it  may  not  waive  or  extend 
the  deadline  for  any  applicant. 
ADDRESSES:  Application  materials  are 
available  from  April  Myers,  370 
L'Enfant  Promenade,  SW,  Mail  Stop: 
HHH-300F,  Washington,  DC,  20447, 
amyers@acf.hhs.gov  or  (202)  690-5985. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  application 
process,  program  information  and 
application  materials  contact, 
Administration  for  Children  and 
Families  (ACF),  Lois  Hodge,  Grants 
Officer,  370  L'Enfant  Promenade,  SW, 
Washington,  DC,  20447,  202/401-2344, 
lhodge@acf.hhs.gov  or  April  Myers. 
Program  Specialist,  370  L'Enfant 
Promenade,  SW.  Mail  Stop:  HHH-300F. 
Washington,  DC,  20447,  or  send  e-mail 
to  amyers@acf.hhs.gov,  or  fax  (202)  690- 
6904. 

Notice  of  Intent  to  Submit 
Application:  U  you  intend  to  submit  an 
application,  please  send  a  fax  or  e-mail 
with  the  number  and  title  of  this 
Program  Annoimcement,  your 
organization's  name  and  address,  your 
contact  person's  name,  your  contact's 
phone  and  fax  numbers,  and  their  e- 
mail  address  to:  Administration  on 
Developmental  Disabilities,  Attention: 
April  Myers,  fax:  (202)  690-6904,  e- 
mail:  amyers@acf.hhs.gov.  This 
information  will  be  used  to  determine 
the  number  of  expert  reviewers  needed 
and  to  update  the  mailing  list  for  future 
Program  Announcements  from  ADD. 

Available  Funds:  Subject  to  the 
availability  of  funding.  ADD  intends  to 
award  new  grants  resulting  from  this 
Program  Announcement  during  the 
fourth  quarter  of  Fiscal  Year  2003.  For 
the  purpose  of  the  awards  imder  this 
Program  Announcement,  the  successful 
applicants  should  expect  a  project  start 
date  of  September  30,  2003.  Up  to  $3 
million  in  Federal  funds  will  be 
available  to  support  as  many  as  30 
projects  this  fiscal  year. 

Additionally,  successful  applicants 
under  this  Program  Announcement  may 
be  eligible  to  compete  for 
implementation  funds  in  Fiscal  Year 
2004.  The  Priority  Area  descriptions 
include  information  on  the  maximum 
Federal  share  of  the  project  costs  and 
the  anticipated  number  of  projects  to  be 
funded. 

The  term  "budget  period"  defines  a 
one-year  (12  months)  interval  of  time. 
Where  applicable,  a  multi-year  period  of 
assistance  (referred  to  as  the  project 


period)  is  divided  for  budgetary  and 
funding  purposes  into  one-year  budget 
periods.  The  term  "project  period" 
means  the  total  time  a  project  is 
approved  for  support,  including 
continuation  applications  and  any 
federally  approved  extensions. 

Where  appropriate,  applicants  may 
propose  shorter  project  periods  than  the 
maximums  specified  in  the  Priority 
Area.  Non-Federal  share  contributions 
may  exceed  the  minimums  specified  in 
the  Priority  Area. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  of  the  project  is 
$100,000  per  project  period. 

SUPPLEMENTARY  INFORMATION: 

Part  I:  General  Information 

A.  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is 
located  within  the  Administration  for 
Children  and  Families  (ACF)  at  the 
Department  of  Health  and  Hiunan 
Services  (DHHS).  ADD  shares  common 
goals  with  other  ACF  programs  that 
promote  the  economic  and  social  well 
being  of  families,  children,  individuals, 
and  communities.  ACF  and  ADD 
envision: 

•  Families  and  individuals 
empowered  to  increase  their  own 
economic  independence  and 
productivity; 

•  Strong,  healthy,  supportive 
conununities  having  a  positive  impact 
on  the  quality  of  life  and  the 
development  of  children; 

•  Partnerships  with  individuals, 
front-line  service  providers, 
communities,  States,  and  Congress  that 
enable  solutions  that  transcend 
traditional  agency  boimdaries; 

•  Services  planned  and  integrated  to 
improve  access  to  programs  and 
supports  for  individuals  and  families; 

•  A  strong  commitment  to  working 
with  Native  Americans,  persons  with 
developmental  disabilities,  refugees  and 
migrants  to  address  their  individual 
needs,  strengths  and  abilities;  and 

•  A  community-based  approach  that 
recognizes  and  expands  on  the 
resources  and  benefits  of  diversity. 

The  goals,  listed  above,  will  enable 
more  individuals,  including  people  with 
developmental  disabilities,  to  live 
productive  and  independent  lives 
integrated  into  their  communities.  The 
Projects  of  National  Significance  (PNS) 
Program  is  one  means  through  which 
ADD  promotes  the  achievement  of  these 
goals. 
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■  B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  planning  and 
administering  programs  to  promote  the 
self-sufficiency  and  protect  the  rights  of 
persons  with  developmental  disabilities. 
ADD  implements  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act,  the  DD  Act,  which  was 
reauthorized  by  Congress  in  2000. 

The  DD  Act  of  2000  (42  U.S.C.15001, 
et  seq.)  supports  and  provides  assistance 
to  States,  public  agencies,  and  private 
nonprofit  organizations  to  assure  that 
individuals  with  developmental 
disabilities  and  their  families  participate 
in  the  design  of  and  have  access  to 
cultiu^ly  competent  services,  supports, 
and  other  assistance  and  opportunities 
that  promote  independence, 
productivity,  integration,  and  inclusion 
into  the  conununity. 

As  defined  in  the  DD  Act,  the  term 
"developmental  disabilities"  means  a 
•severe,  chronic  disability  of  an 
individual  that  is  attributable  to  a 
mental  or  physical  impairment  or 
combination  of  mental  and  physical 
impairments  that  is  manifested  before 
the  individual  attains  age  22  and  is 

'  likely  to  continue  indefinitely. 
Developmental  disabilities  result  in 

-  substantial  limitations  in  three  or  more 
of  the  following  functional  cireas;  self- 
care,  receptive  and  expressive  language, 
learning,  mobility,  self-direction, 
capacity  for  independent  living,  and 
capacity  for  economic  self-sufficiency. 
In  the  DD  Act  includes  a  number  of 
findings,  including: 

•  Disability  is  a  natural  part  of  the 
human  experience  that  does  not 
diminish  the  right  of  individuals  with 
developmental  disabilities  to  enjoy  the 
opportunity  for  independence, 
productivity,  integration,  and  inclusion 
into  the  community; 

•  Individuals  whose  disabilities  occiu- 
diuing  their  developmental  period 
frequently  have  severe  disabilities  that 
are  likely  to  continue  indefinitely;  and 

•  Individuals  with  developmental 
disabilities  often  require  lifelong 
specialized  services  and  assistance, 
provided  in  a  coordinated  and 
cultiu^ly  competent  manner  by  many 
agencies,  professionals,  advocates, 
community  representatives,  and  others 
to  eliminate  barriers  and  to  meet  the 
heeds  of  such  individuals  and  their 
families. 

The  DD  Act  further  promotes  the  best 
practices  and  policies  presented  below: 

•  Individuals  with  developmental 
disabilities,  including  those  with  the 


most  severe  developmental  disabilities, 
are  capable  of  achieving  independence, 
productivity,  integration  and  inclusion 
into  the  conununity,  and  often  require 
the'provision  of  services,  supports,  and 
other  assistance  to  achieve  such; 

•  Individuals  with  developmental 
disabilities  have  competencies, 
capabilities,  and  personal  goals  that 
should  be  recognized,  supported,  and 
encouraged,  and  any  assistance  to  such 
individuals  should  be  provided  in  an 
individualized  manner,  consistent  with 
the  unique  strengths,  resoiu-ces, 
priorities,  concerns,  abilities,  and 
capabilities  of  the  individual;  and 

•  Individuals  with  developmental 
disabilities  and  their  families  are  the 
primary  decision  makers  regarding  the 
services  and  supports  such  individuals 
and  their  families  receive;  and  play 
decision  making  roles  in  policies  and 
programs  that  affect  the  lives  of  such 
individuals  and  their  families. 

Toward  these  ends,  ADD  seeks  to 
support  and  accomplish  the  following: 

•  Enhance  the  capabilities  of  families 
in  assisting  individuals  with 
developmental  disabilities  to  achieve 
their  maximum  potential; 

•  Support  the  increasing  ability  of 
individuals  with  developmental 
disabilities  to  exercise  greater  choice 
and  self-determination  and  to  engage  in 
leadership  activities  in  their 
communities;  and 

•  Ensure  the  protection  of  individuals 
with  developmental  disabilities'  legal 
and  human  rights. 

The  four  programs  funded  imder  the 
Act  are: 

•  State  Developmental  Disabilities 
Councils; 

•  State  Protection  and  Advocacy 
Systems  for  Individuals  Rights; 

•  Grants  to  the  National  Network  of 
University  Centers  for  Excellence  in 
Developmental  Disabilities,  Education, 
Research,  and  Service;  and 

•  Grants  for  Projects  of  National 
Significance. 

C.  Statutory  Authorities  Covered  Under 
This  Announcement 

This  Announcement  is  covered  under 
the  Developmental  Disabilities 
Assistance  and  Bill  of  Rights  Act  of 
2000,  42  U.S.C.  15001,  et  seq.  The 
Projects  of  National  Significance  (PNS) 
is  part  E  of  the  DD  Act  of  2000.  42 
U.S.C.  15081,  ef  seq. 

Part  II.  Background  Information  For 
Applicants 

A.  Description  of  Projects  of  National 
Significance 

Under  part  E  of  the  Act,  grants  and 
contracts  are  awarded  for  Projects  of 


National  Significance  (PNS)  that 
support  the  development  of  national 
and  State  policies  to  enhance  the 
independence,  productivity,  integration, 
and  inclusion  of  individuals  with 
developmental  disabilities  through: 

•  Data  collection  and  analysis; 

•  Technical  assistance  to  enhance  the 
quality  of  State  Developmental 
Disabilities  Councils  and  University 
Centers  for  Excellence  in  Developmental 
Disabilities;  and 

•  Other  projects  of  sufficient  size  and 
scope  that  hold  promise  to  expand  or 
improve  opportunities  for  people  with 
developmental  disabilities,  including: 

(a)  Technical  assistance  for  the 
development  of  information  and  referral 
systems; 

(b)  Educating  policy  makers; 

(c)  Federal  interagency  initiatives; 

(d)  The  enhancement  of  participation 
of  minority  and  ethnic  groups  in  public 
and  private  sector  initiatives  in 
developmental  disabilities;  and 

(e)  Transition  of  youth  with 
developmental  disabilities  from  school 
to  adult  life. 

The  piu-pose  of  the  Projects  of 
National  Significance  (PNS)  program  is 
not  only  to  provide  technical  assistance 
to  the  Developmental  Disabilities 
Councils,  the  Protection  and  Advocacy 
Systems,  and  the  University  Centers  for 
Excellence  in  Developmental 
Disabilities,  but  also  to  support  projects 
"that  hold  promise  to  expand  or 
improve  opportimities  for  individuals 
with  developmental  disabilities."  PNS 
grantees  often  challenge  traditional 
thinking  and  common  service  practices. 

Last  Fiscal  Year,  projects  were  funded 
in  the  following  five  Priority  Areas: 

•  Learning  through  Assisting; 

•  Creating  and  Celebrating  One 
Community  for  All  Citizens; 

•  Enhancing  Early  Literacy  and 
Education  for  Children  with 
Developmental  Disabilities; 

•  Increasing  Access  in  Rural 
Communities;  and 

•  Expanding  Positive  Youth 
Development  Activities  for  Young  ° 
People  with  Developmental  Disabilities. 

Project  activities  that  received 
funding  in  2002  ranged  from  creating 
opportimities  for  high  school  students 
to  earn  service  learning  credits  working 
with  children  with  disabilities  to 
improving  transportation  options  for 
individuals  with  disabilities  residing  in 
nual  America.  For  more  infonnatioii 
about  previous  projects  and  their  goals, 
visit  ADD's  Web  site  at  http:// 
www.acfhhs.gov/programs/add. 

The  2003  Priority  Area  relates  to  the 
outcomes  contained  in  ADD's  plan  for 
implementing  _the  Government 
Performance  Reporting  Act  (GPRA).  In 
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general,  projects  are  expected  to 
increase  community  support  and 
services,  promote  self-determination 
and  productivity,  and  encourage 
interaction  and  collaboration  among  all 
sectors  of  the  developmental  disabilities 
service  system,  including  public  and 
private  sectors.  Applicants  are 
encouraged  to  tailor  their  grant 
applications  to  fit  this  year's  Priority 
Area. 

Part  m.  The  Review  Process 

A.  Eligible  Applicants 

Before  applications  imder  this 
Program  Aimouncement  are  reviewed, 
each  one  will  be  screened  to  determine 
whether  the  applicant  is  eligible  for 
funding  under  this  year's  Priority  Area. 
Applications  from  organizations  that  do 
not  meet  the  eligibility  requirements  for 
the  Priority  Area  will  not  be  considered 
or  reviewed  in  the  competition,  and  the 
applicant  will  be  so  informed. 

Under  this  Program  Aimouncement, 
the  Governor  of  the  appHcant's  State  or 
Territory  must  designate  the  applicant 
as  the  lead  agency  for  the  State/ 
Territory.  Acceptable  proof  of  the 
Goveriaor's  designation  is  a  letter  from 
the  Governor's  office,  with  his.or  her 
official  signature,  identifying  the  lead 
agency  by  name.  The  designation  letter 
must  accompany  the  applicant's 
proposal  package  to  ADD  by  the  closing 
date.  For  purposes  of  this  Program 
Announcement,  each  State  and 
Territory  may  have  only  one  lead 
applicant  designated  as  the  lead  agency; 
however,  an  application  must  include 
State  and  local  partnerships. 

Project  activities  must  be  conducted 
in  partnership  with  at  least  one  local 
elected  official,  the  State  Developmental 
Disabilities  Council,  the  State  Protection 
and  Advocacy  System,  and  the 
University  Center(s)  on  Developmental 
Disabilities  in  the  State/Territory,  as 
well  as  others  (including,  but  not 
limited  to,  disability-related  service 
providers,  advocacy  groups,  family 
support  groups,  family  strengthening 
groups,  and  faith-based  organizations). 

Individuals  are  not  eligible  to  apply 
linder  this  Prograifi  Aimouncement.  All 
applications  must  identify  and 
acknowledge  the  designated  lead 
applicant  as  the  official  applicant. 
Participating  agencies  and  organizations 
should  be  included  as  co-participants, 
sub-grantees,  or  subcontractors. 

Nonprofit  organizations  must  submit 
proof  of  their  nonprofit  status  in  the 
application  at  the  time  of  submission. 
Proof  of  status  includes  providing  a 
copy  of  the  applicant's  listing  in  the 
Internal  Revenue  Service's  most  recent 
list  of  tax-exempt  organizations 


described  in  section  501  (c)  (3)  of  the 
IRS  code,  a  copy  of  a  valid  IRS  tax 
exemption  certificate,  or  a  copy  of  the 
articles  of  incorporation  bearing  the  seal 
of  the  State  in  which  the  corporation  or 
association  is  domiciled.  ADD  cannot 
fund  a  nonprofit  applicant  without 
acceptable  proof  of  its  nonprofit  status. 

Faith-based  organizations  are  eligible 
to  apply  for  PNS  grants  if  they  meet  the 
eligibilify  requirements  stated  above. 

Private,  nonprofit  organizations  are 
encouraged  to  submit  with  their 
applications  the  optional  survey  located 
under  "Grants  Manuals  &  Forms"  at 
http://www.acf.hhs.gov/programs/ofs/ 
fonns.htm. 

B.  Review  Process  and  Funding 
Decisions 

Applications  under  this  Program 
Announcement  (Number  93631 — )  from 
eligible  applicants  received  by  the 
deadline  date  will  be  competitively 
reviewed  and  scored.  Experts  in  the 
field,  generally  persons  from  outside  the 
Federal  Government,  will  use  the 
evaluation  criteria  listed  later  in  this 
Part  of  the  Program  Announcement  to 
review  and  score  the  applications.  The 
results  of  this  review  are  a  primary 
factor  in  making  funding  decisions. 

ADD  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
Government  and/or  the  applicant.  ADD 
may  also  solicit  comments  from  ACF 
Regional  Office  staff,  other  Federal 
agencies,  interested  foundations, 
national  organizations,  specialists, 
experts.  States,  and  the  general  public. 
ADD  will  consider  these  comments, 
along  with  those  of  the  expert  reviewers, 
in  making  funding  decisions. 

In  making  PNS  decisions  for  2003 
grant  awards,  ADD  will  consider 
whether  applications  focus  on  sr  featiire 
the  following  aspects/activities  in  their 
project  design  to  the  extent  appropriate: 

•  A  substantially  innovative  strategy 
with  the  potential  to  improve  theory  or 
practice  in  the  field  of  human  services; 

•  A  model  practice  or  set  of 
procedures  that  holds  the  potential  for 
replication  by  organizations 
administering  or  delivering  hiunan 
services; 

•  A  substantial  involvement  of 
volunteers,  the  private  sector  (either 
financial  or  programmatic),  and/or 
national  or  community  foundations; 

•  A  favorable  balance  between 
Federal  and  non-Federal  funds  available 
for  the  proposed  project,  which  is  likely 
to  result  in  the  potential  for  high  benefit 
for  low  Federal  investment;  and 


•  A  programmatic  focus  on  those 
most  in  need  of  services  and  assistance, 
such  as  unserved  and  underserved 
populations,  including  underserved 
cultural,  ethnic,  and  racial  minority 
populations. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  and  rural  and  urban  areas.  In 
making  these  decisions,  ADD  may  also 
take  into  account  the  need  to  avoid 
unnecessary  duplication  of  effort. 

C.  Evaluation  Process 

Using  the  evaluation  criteria 
(described  under  the  Priority  Area  in 
part  IV),  a  panel  of  at  least  three 
reviewers  (primarily  experts  from 
outside  the  Federal  Government)  will 
evaluate  and  score  the  applications.  To 
facilitate  this  review,  applicants  should 
ensure  that  they  address  the  miniiTnim 
requirements  identified  in  the  Priority 
Area  description  under  the  appropriate 
section  of  the  Program  Narrative 
Statement. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  evaluation 
criteria  listed  below;  provide  comments; 
and  assign  numerical  scores.  The  point 
value  foUowing  each  criterion  heading 
under  the  Priority  Area  in  part  VI 
indicates  the  maximiun  numerical 
weight  that  each  applicant  may  receive 
per  section  in  the  review  process. 

D.  Grantee  Share  of  Project  Costs 

Grantees  must  match  $1  for  every  $3 
requested  in  Federal  funding;  to  provide 
25%  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the     . 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
must  include  a  match  of  at  least  $33,333 
(total  project  cost  is  $133,333  of  which 
$33,333  is  25%).  Applicants  musl 
provide  letter(s)  of  commitment, 
verifying  the  actual  amount  and 
source(s)  of  the  non-Federal  share  of  the 
proposed  costs. 

An  exception  to  the  grantee  cost- 
sharing  requirement  relates  to 
applications  originating  from  American 
Samoa,  Guam,  the  Virgin  Islands,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands.  Applications  from 
these  areas  are  covered  under  section 
501(d)  of  Public  Law  95-134,  which 
requires  that  the  Department  waive  any 
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requirement  for  local  matching  funds  for 
grants  under  $200,000. 

The  applicant  contribution  must  be 
seoued  from  non-Federal  sources, 
except  as  provided  by  Federal  statute.  A 
cost-sharing  or  matching  requirement 
may  not  be  met  by  costs  from  another 
Federal  grant,  imless  Federal  statue 
sanctions  such.  For  example,  funds  from 
Federal  programs  that  benefit  Tribes  and 
Native  American  organizations  have 
been  used  to  provide  valid  sources  of 
matching  funds.  Any  Tribe  or  Native 
American  organization  submitting  an 
application  to  ADD  should  identify  the 
Federal  program(s)  that  will  provide  the 
matching  funds  in  its  application.  If  the 
applicant  is  selected  to  receive  PNS 
funds,  then  ADD  will  determine 
whether  there  is  statutory  authority  for 
use  of  such  funds.  The  Administration 
for  Native  Americans  and  the  DHHS 
Office  of  General  Counsel  will  assist 
ADD  in  making  this  determination. 

E.  General  Instructions  for  the  Uniform 
Project  Description 

The  following  ACF  Uniform  Project 
Description  (UPD)  has  been  approved 
under  OMB  Control  Number  0970-0139. 
Applicants  are  required  to  submit  a  full 
project  description  and  must  prepare 
the  project  description  statement  in 
accordance  with  die  following 
instructions. 

1.  Project  Summary/ Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with       " 
reference  to  the  funding  request. 

2.  Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial,  institutional 
and/ or  other  problem(s)  requiring  a 
solution.  The  need  for  assistance  must 
be  demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated:  supporting 
documentation,  such  as  letters  of 
support  and  testimonies  from  concerned 
interests  other  than  the  applicant,  may 
be  included.  Any  relevant  data  based  on 
planiiing  studies  should  be  included  or 
referred  to  in  the  endnotes/footnotes. 
Incorporate  demographic  data  and 
participant/beneficiary  information,  as 
needed.  In  developing  the  project 
description,  the  applicant  may 
volunteer  or  be  requested  to  provide 
information  on  the  total  range  of 
projects  currently  being  conducted  and 
supported  (or  to  be  initiated)  some  of 
which  may  he  outside  the  scope  of  the 
Program  Announcement. 

3.  Residts  or  Benefits  Expected 

Identify  the  resuhs  and  benefits  to  be 
derived.  For  example,  when  applying 


for  a  grant  to  establish  a  neighborhood 
child  care  center,  describe  who  will 
occupy  the  facility,  who  will  use  the 
facility,  how  the  ^cility  will  bo  used, 
and  how  the  facility  will  benefit  the 
community  which  it  will  serve. 

4.  Approach 

Outline  a  plan  of  action  that  describes 
the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished. 
Account  for  all  functions  or  activities 
identified  in  the  application.  Cite 
factors,  which  might  accelerate  or 
decelerate  the  work,  and  state  your 
reason  for  taking  the  proposed  approach 
rather  than  others.  Describe  any  unusual 
features  of  the  project  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement.  Provide 
quantitative  monthly  or  quarterly 
projections  of  the  accomplishments  to 
be  achieved  for  each  function  or  activity 
in  such  terms  as  the  number  of  people 
to  be  served  and  the  number  of 
microloans  made.  Where  activity  or 
function  cannot  quantify 
accomplishments,  list  them  in 
chronological  order  to  show  the 
schedide  of  accomplishments  and  their 
target  dates. 

Identify  the  kinds  of  data  to  be 
collected,  maintained,  and/or 
disseminated.  Note  that  clearance  from 
the  U.S.  Office  of  Management  and 
Budget  might  be  needed  prior  to  a 
"collection  of  information"  that  is 
"conducted  or  sponsored"  by  ACF.  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals 
who  will  work  on  the  project  along  with 
a  short  description  of  the  nat\u:«  of  their 
effort  or  contribution. 

5.  Organization  Profile 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CPAs/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on- 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  The  non-profit 
agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 


organizations  described  in  section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the>«rticles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Part  IV:  Fiscal  Year  2003  Priority  Area 
for  Projects  of  National 

Significance  Description  and 
Requirements 

The  following  section  presents  the 
Priority  Area  for  Fiscal  Year  2003 
Projects  of  National  Significance  (PNS) 
and  solicits  the  appropriate 
applications. 

Fiscal  Year  2003  Priority  Area:  Family 
Support  360 

Eligible  Applicants:  Eligible 
applicants  are  limited  to  a  lead  agency 
designated  by  the  Governor  of  the  State 
or  Territory.  A  letter  from  the  Office  of 
the  Governor  designating  the  applicant 
as  the  lead  agency  for  the  State/Territory 
must  accompany  the  application.  The 
designated  lead  agency  may  be  a  State 
or  local  agency.  Tribal  government, 
public  or  private  nonprofit  organization 
(including  a  faith-based  organization), 
or  an  institution  of  higher  learning. 

Purpose:  Through  this  competitive 
grant  process,  ADD  will  fund  pilot 
projects  to  plan  multi-agency 
partnerships  to  design  at  least  one  one- 
stop  center  to  assist  poor  and/ or 
geographically  imserved  or  underserved 
families  (including  underserved  families 
with  racial,  ethnic,  or  cultiual  minority 
backgroimds)  with  a  child  or  adult 
member  with  a  disability  (hereafter 
referred  to  as  "targeted  families")  to 
preserve,  strengthen,  and  maintain  the 
family.  Grant  funds  under  this 
solicitation  are  for  the  costs  associated 
with  State  planning  activities,  not  the 
provision  of  direct  services. 

Families  need'access  to  comprehensive 
systems  of  family  support  services  that  are 
family-centered  and  family-directed,  and  that 
provide  families  with  the  greatest  possible 
decision  making  authority  and  control 
regarding  the  nature  and  use  of  services  and 
support  for  them  and  their  members  with 
disabilities.  Families  need  to  have  the 
opportunity  to  participate  in  the  design  of 
family  support  services.  Initiatives  that 
involve  families,  that  center  around  families, 
and  that  promote  and  develop  interagency 
coordination  and  collalwration  among 
agencies  responsible  for  providing  the 
services  will  contribute  to  femily 
preservation  and  strengthening. 

•  Background  Information:  In  order 
to  preserve,  strengthen,  and  maintain 
the  family,  targeted  families  often  need 
services  and  supports  that  cut  across 
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agency  lines.  Services  and  suppcHls  may 
involve  all  or  some  of  the  following: 
Healthcare,  Mental  Health,  Personal 
Assistance  Services,  Respite  Care, 
Family  Strengthening  Services  (such  as 
parenting  education  and  marriage 
education).  Food  Stamps,  Cash 
Assistance,  Accessible  Transportation, 
Childcare,  Accessible  Housing,  Early 
Intervention  Services,  Special 
Educational  Opportunities,  Job 
Training,  Assistive  Technology,  and 
Employment  with  Reasonable 
Accommodations.  These  services  and 
supports  are  available  from  a  myriad  of 
public  and  private  providers,  each  of 
which  has  its  own  eligibility 
determination  criteria  and  planning 
process.  If  a  targeted  family  needs 
multiple  services  and  supports,  there 
are  few  States  and  commimities  with  a 
comprehensive  infrastructure  to  offer 
these  families  a  seamless,  one-point  of 
entry  (e.g.,  one-stop  center)  to  establish 
eligibility  and  develop  a  family-centered 
plan  to  preserve  and  strengthen  families 
with  members  with  disabilities. 

There  are  midtiple  funding  streams 
and  varied  public  and  private  entities 
that  could  contribute  to  a  seamless 
system  for  targeted  families.  However, 
without  funding  and  time  to  explore 
avenues  for  creating  such  a  system, 
examples  of  promising  practices  will 
remain  isolated  and  generally  limited  to 
demonstrating  service  integration  for 
employment-related  assistance  for 
individuals  with  disabilities.  Such 
efforts  often  result  in  improvements  in 
.services  for  individuals  with  disabilities 
seeking  emplo)Tnent,  but  few 
opportunities  for  families  to  be 
strengthened  and  preserved  as  a  family 
unit  through- access  to  a  wide  range  of 
other  services. 

In  this  time  of  shrinking  resources,  it 
is  imperative  to  support  planning 
initiatives  that  will  allow  a  variety  of 
'  partners  to  discuss  and  develop 
consensus  on  how  their  collective 
resources  could  be  used  in  a  more 
family  friendly  manner.  Successful 
States  under  this  Program 
Aimouncement  will  receive  plaiming 
grants  to  explore  with  their  partners 
how  to  develop  a  common  language, 
pool  resources,  coordinate  services,  and 
share  expenses  in  order  to  reduce 
overhead  and  create  a  setting  {i.e.,  one- 
stop  center)  in  which  outcome-oriented, 
family-centered,  collaborative  planning 
could  occur. 

Presently,  there  are  several  different 
Federal  programs  and  funding  streams 
available  to  State  governments  and  local 
agencies  to  assist  targeted  families  and 
potentially  redesigned  service  systems. 
Some  examples  of  such  programs  and 
funding  streams  include  Medicaid 


Systems  Change  Grants,  the  Center  for 
Medicaid  and  Medicare  Services'  (CMS) 
Independence  Plus,  Temporary 
Assistance  to  Needy  Families  (TANF), 
Vocational  Rehabilitation,  the  Ticket-to- 
Work  and  direct  benefit  programs 
through  the  Social  Security 
Administration,  and  one-stops  of  the 
Work  Force  Investment  Act.  This 
myriad  of  programs  and  funding  sources 
can  create  a  feeling  of  helplessness  in 
individual  families,  making  discovering 
and  learning  to  imderstand  the 
eligibility  for  each  program  even  more 
challenging.  State  agency  staff  members 
and  local  caseworkers  may  also  feel 
confused  when  attempting  to  coordinate 
the  various  services  at  the  local  level  for 
families.  The  time  has  arrived  for  us  to 
ask  fundamental  questions  about  the 
effectiveness  of  the  service  system  and 
to  explore,  in  partnership  with  families, 
avenues  to  create  a  truly  family-centered 
service  system. 

In  addition  to  the  input  from  targeted 
families  and  the  consensus  of  local  and 
State  leaders,  the  participation  and 
collaboration  of  the  State's  DD  Network 
will  ensure  the  success  of  this  planning 
project.  For  instance,  each  State's 
Developmental  Disabilities  Council  has 
a  wealth  of  knowledge  about  their 
State's  programs,  public  policies,  and 
service  barriers  to  bring  to  the 
discussion  table.  The  Protection  and 
•  Advocacy  Agencies  have  legal 
experience  with  and  understanding  of 
program  eligibility  criteria  associated 
with  the  complexities  of  the  service 
system.  The  University  Centers  for 
Excellence  in  Developmental 
Disabilities  have  expertise  in  evaluating 
the  effectiveness  of  service  programs 
and  developing  new  and  irmovative 
projects  to  address  the  uiunet  needs  of 
families. 

While  ADD  welcomes  an  application 
from  each  State  and  Territory,  the 
Commissioner  is  particularly  interested 
in  providing  financial  support  to  States/ 
Territories  that  are  just  beginning  to 
explore  the  issues  relating  to  one-stop 
family  centers  and/or  States/Territories 
with  some  limited  experience  with 
service  integration  efforts. 

Successful  grantees  imder  this 
competition  will  have  the  opportunity 
to  design  a  one-stop  family  center,  in 
collaboration  with  State  and  local 
partners.  It  may  be  more  practical  for 
grantees  to  focus  their  partnership 
planning  efforts  on  one  location  for  the 
one-stop  center  and  a  limited  number  of 
families  to  be  served  by  its  staff.  This 
approach  will  enable  the  grantees  to 
identify  and  project  specific  funding 
needs,  staffing  requirements, 
collaborative  agreements,  day-to-day 
procedures,  and  other  infrastructiue 


considerations  necessary  for 
implementing  a  one-stop  family  center. 
ThiDugh  such  a  creative  and 
collaborative  process,  ADD  anticipates 
that  each  grantee  with  its  partners  will 
develop  a  collective  commitment  to 
serving  the  targeted  families  and 
identify  new  ways  for  meeting  the  needs 
of  individual  feinilies. 

•  Minimum  Requirements  for  Project 
Design:  ADD  is  particularly  interested  in 
supporting  projects  that  include  each  of 
the  activities  and  desired  outcomes 
provided  in  the  section  below. 

•  Involvement  and  Input  from 
Targeted  Families.  The  meaningful 
involvement  of  individuals  who  are 
members  of  targeted  families  must  be  an 
essential  and  measurable  element  of  all 
project  planning  and  activities. 

•  Project  Partnerships.  Project 
activities  must  be  conducted  in 
partnership  with  at  least  one  local 
elected  official,  the  State  Etevelopmental 
Disabilities  Council,  the  State  Protection 
and  Advocacy  System,  and  the 
University  Center(s)  on  Developmental 
Disabilities  in  the  State/Territory,  as 
well  as  others  (including,  but  not 
limited  to,  disability-related  service 
providers,  advocacy  groups,  family 
support  groups,  family  strengthening 
groups,  and  faith-based  organizations). 

•  Building  Consensus  for  an 
Implementation  Plan.  Projects  should 
build  a  consensus  for  an 
implementation  plan  with  their  partners 
to  establish  and  sustain  a  one-stop 
center  for  the  targeted  families. 
Implementation  plans  should  include 
Federal,  State,  and  local  inter-agency 
collaboration,  and  public-private 
partnerships  to  achieve  service 
integration  for  targeted  families. 

•  Parameters  for  Services  and 
Supports  in  the  Implementation  Plan. 
Implementation  plans  for  the  one-stop 
center  must  address  the  following 
parameters:  information  and  referrals,  as 
well  as  in-depth  planning  for  services 
and  supports  with  at  least  fifty  (50) 
families  on  an  aimual  basis.  The 
families  projected  to  be  served  would 
have  access  to  individualized  fomily- 
centered  planning  for  services  and 
supports.  Individualized  planning  may 
focus  on  one  or  more  the  following  areas 
of  need:  healthcare  and  mental  health 
services,  eligibility  for  personal 
assistance  and  supports  {e.g.,  access  to 
direct  care  workers,  respite  care,  food 
stamps,  and  cash  assistance),  accessible 
transportation,  childcare  services,  and 
family  strengthening  services  (e.g., 
parenting  education  and  marriage 
education),  housing,  and  employment- 
related  assistance. 

•  Assessment  of  the  Capacity  and 
Capability  of  Information  Technology.  A 
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needs  assessment  for  and/or  design  of 
an  information  system  with  a  single 
point  of  entry  for  the  one-stop  center 
should  be  included  in  the  applicant's 
project.  This  activity  may  involve 
identifying  and  testing  existing  software 
and  hardware  to  support  the  computer 
and  informational  needs  of  the  one-stop 
center  or  designing  new  technology. 

•  Analysis  of  Eugibihty.  A  review  of 
existing  State  and  Federal  laws  that 
impact  the  targeted  families  must  be  a 
key  element  of  each  project.  At  a 
minimum,  a  legal  analysis  should 
provide  a  detailed  summary  of  the 
following  issues: 

(1)  Funding  streams  for  services  and 
support  to  families  with  members  who 
have  disabilities; 

(2)  The  legal  and  policy  barriers  for 
targeted  families  to  achieving  self- 
sufficiencv:  and 

(3)  Eligibility  criteria  and  other 
program  requirements  that  may  pose 
obstacles  to  serving  targeted  families. 

•  Training  Needs.  Each  grantee 
should  identify  the  training  needs  of 
staff  members  who  would  work  with 
targeted  families,  and  including 
educational  and  training  issues  for  non- 
staff  assisting  the  targeted  families  in 
other  settings  and  environments. 

•  Existing  Resources.  Each  grantee 
should  identify  existing  State  and  local 
resources  for  targeted  families, 
including  information  on  services  and 
supports  that  are  available  from 
community  groups  and  faith-based 
organizations,  including  those  that 
provide  family  strengthening  services. 
This  information  would  form  the  initial 
database  for  the  one-stop  center,  leading 
to  a  catalog  of  services  and  supports  for 
the  staff  members  and  targeted  families. 

•  Development  of  Policies  and 
Memoranda  of  Understanding  (MOUs). 
Each  grantee  should  develop  MOUs. 
policy  statements,  and  procedures 
between  State  and  local  partners  on  key 
issues  for  implementing  the  one-stop 
center.  Some  of  the  key  issues  to  be 
agreed  upon  in  this  planning  process 
among  the  partners  should  include  the 
mission  of  the  one-stop  center,  the 
eligible  families  for  services,  the  roles  of 
agencies'  staff  members,  and  the  lead 
agency  responsibilities. 

•  Final  Product.  The  final  product  of 
this  planning  grant  must  be  a  written 
plan  for  implementing  at  least  one  one- 
stop  center  to  assist  targeted  families  to 
preserve  and  strengthen  the  family  unit. 
The  implementation  plan  must  include, 
at  a  minimum,  the  following 
information: 

1.  Criteria  and  process  for  selecting 
targeted  families  to  be  served  by  the 
one-stop  center.  For  example,  families 
could  be  required  tp  have  eligibility  for 
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Medicaid,  be  among  the  geographically 
unserved  or  underserved  in  the  State, 
have  cultural  minority  backgrounds,  or 
be  eligible  for  TANF. 

2.  Criteria  to  be  used  to  establish  that 
a  family  has  achieved  the  outcomes  in 
its  family-centered  plan; 

3.  Description  of  operations  and 
procedures  relating  to  the  following; 

a.  Outreach  to  and  recruitment  of 
targeted  families; 

b.  Information  and  referral  to  targeted 
families,  community  orgemizations 
assisting  families  in  need  (including 
those  involved  in  family  strengthening), 
and  others; 

c.  Intake,  assessment,  and 
determination  of  eligibility  of  families; 

d.  Development  and  monitoring  of 
Individualized  Family  Plans  (the 
process  for  developing  and 
implementing  the  plans,  including  who 
will  be  involved  in  the  plan 
development  and  who  will  monitor 
progress); 

e.  Records  maintenance  (access  to  and 
retrieval  of  files,  and  the  confidentiality 
of  the  families  personal  information); 
and 

f.  Financing  of  services  (a  description 
of  how  funding  for  the  services  and 
supports  in  a  family's  plan  could  be 
secured); 

4.  Staffing  patterns  and  staJFf 
requirements; 

5.  Roles  of  the  participating  agencies 
and  organizations; 

6.  Organizational  chart  for  the  one- 
stop  center; 

7.  Space  and  equipment  requirements; 

8.  Time  table  for  implementing  this 
plan  for  the  one-stop  center;  and 

9.  Budget  requirements  for  the  one- 
stop  center. 

•  Key  Personnel.  Each  grantee  should 
ensure  that  key  project  personnel  have 
direct  life  experience  with  living  with  a 
disability; 

•  Civil  Rights.  Each  grantee  must 
comply  with  the  Americans  with 
Disabilities  Act.  where  applicable,  and 
section  504  of  the  Rehabilitation  Act  of 
1973  as  amended  by  the  Rehabilitation 
Act  amendments  of  1992  (Pub.  L.  102- 
569);  and 

•  Communication  and  Dissemination. 
Each  grantee  should  have  the  capacity 
to  commimicate  and  disseminate 
information  with  their  project  partners 
and  others  through  e-mail  and  other 
effective,  affordable,  and  accessible 
forms  of  electronic  conununication. 

Evaluation  Criteria: 

Five  criteria  will  be  used  to  review 
and  evaluate  each  application.  Each 
criterion  should  be  addressed  in  the 
project  description  section  of  the 
application.  TTie  point  values  indicate 


the  maximum  numerical  weight 
possible  for  each  criterion  in  the  review 
process.  The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  section  G  of  Part  III, 
General  Instructions  for  the  Uniform 
Project  Description.  Additional 
Information  that  must  be  addressed  is 
described  below. 

Criterion  1 :  Approach  (35  points) 

The  applicant  must  outline  a  sound, 
workable,  and  detailed  plan  of  action, 
pertaining  to  the  goals  and  objectives  of 
the  proposed  project.  Activities  should 
be  identified  in  chronological  order, 
with  target  dates  for  accomplishment 
and  the  key  personnel  responsible  for 
completing  the  activity.  The  plan  of 
action  should  also  clearly  identify  and 
delineate  the  roles  and  involvement  of 
each  of  the  proposed  project's  partners, 
collaborators,  and/or  sub-grantees. 

The  plan  of  action  should  involve  the 
following  types  of  information;  (a)  How 
the  work  will  be  accomplished;  (b) 
factors  that  might  accelerate  or 
decelerate  the  work;  (c)  reasons  for 
taking  this  approach  as  opposed  to  other 
possibilities;  and  (d)  descriptions  of 
innovations  and/or  unusual  features 
(such  as  technological  or  design 
innovations,  reductions  in  cost  and/or 
time,  or  extraordinary  community 
involvement).  Additionally,  the 
appliccmt  must  provide  a  discussion  of 
how  the  expected  results  and  benefits 
will  be  evaluated  for  the  proposed 
project.  This  discussion  should  explain 
the  methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  in  the  application  are  being 
met  and  if  the  results  and  benefits 
identified  are  being  achieved. 

The  following  list  provides  the  point 
value  for  each  required  item  in  this 
Criterion: 
15  Points    Outlines  a  sound,  workable, 

and  detailed  plan  of  action,  pertaining 

to  the  goals  and  objectives  of  the 

proposed  project. 
8  Points    Discusses  and  explains  the 

methodology  to  be  used  in 

determining  if  identified  needs  are 

being  meet  and  expected  results  are  . 

being  achieved. 
4  Points    Cites  factors  that  might 

accelerate  or  decelerate  the  work. 
4  Points    Provides  a  rationale  for  taking 

this  approach  as  opposed  to  other 

possibilities. 
4  Points    Describes  innovations  and/or 

unusual  features  of  the  proposed 

project. 

Criterion  2:  Objectives  and  Need  for 
Assistance  (20  points) 

The  application  must  identify  the 
foUoMTing  information:  (a)  The  need  for 


assistance,  (b)  the  objectives  of  the 
proposed  project,  (c)  the  precise 
location  of  the  proposed  project,  and  (d) 
the  area  to  be  served  by  the  proposed 
project. 

nie  applicant  may  accomplish  this 
best  by:  (a)  Pinpointing  the  relevant 
physical,  economic,  social,  financial, 
institutional,  or  other  problems 
requiring  a  solution;  (b)  demonstrating 
the  need  for  the  assistance;  (c)  stating 
the  principal  and  subordinate  objectives 
for  the  proposed  project;  (d)  providing 
supporting  documentation  and/or  other 
testimonies  from  concerned  individuals 
and  groups  other  than  the  applicant;  (e) 
providing  relevant  data  based  on 
research  or  planning  studies,  and  (f) 
including  maps  and  other  graphic  aids. 

The  following  list  provides  the  point 
value  for  each  required  item  in  this 
Criterion: 
5  Points    Identifies  and  demonstrates 

the  need  for  assistance. 
5  Points    States  the  principal  and 

subordinate  objectives  for  the 

proposed  project. 
4  Points    Provides  relevant  data  based 

on  research  and/or  planning  studies. 
4  Points    Provides  supporting 

documentation  and/or  testimonies 

from  concerned  individuals  and 

groups,  other  than  the  applicant. 
2  Points    Includes  maps  and  other 

graphics  identifying  the  precise 

location  of  the  proposed  project. 

Criterion  3:  Organization  Profile  (20 
points) 

The  application  identifies  the 
background  of  the  project  director/ 
principal  investigator  and  key  project 
staff  {including  name,  address,  training, 
educational  background  and  other 
qualifying  experience)  and  the 
experience  of  the  organisation  to 
demonstrate  the  applicant's  ability  to 
effectively  and  efficiently  administer 
this  project.  The  applicant  must 
describe  the  relationship  between  this 
project  and  other  work  that  is  planned, 
anticipated,  or  ciurently  under  way  by 
the  applicant. 

This  section  should  consist  of  a  brief 
(two  to  three  pages)  backgroimd 
description  of  how  the  applicant 
organization  (or  the  unit  within  the 
organization  that  will  have 
responsibility  for  the  project)  is 
structured,  the  types  and  quantity  of 
services  it  provides,  and/ or  the  research 
and  management  capabilities  it 
possesses.  It  may  include  a  description 
of  any  current  or  previous  relevant 
experience;  or  it  may  describe  the 
competence  of  the  project  team  and  its 
demonstrated  ability  to  produce  final 
products  that  are  readily 
comprehensible  and  usable.  An 
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organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  must  be  included. 

The  following  list  provides  the  point 
value  for  each  required  item  in  this 
Criterion: 

6  Points    Identifies  the  backgroimd  of 

key  staff  members. 
6  Points    Demonstrates  the 

organization's  ability  to  administer 

the  proposed  project. 

6  Points    Describes  and  discusses  the 
role  and  involvement  of  individuals 
with  developmental  disabilities  and 
their  ^imilies  in  the  proposed  project 
and  organization. 

2  Points    Includes  an  organizational 
chart,  depicting  the  relationship  of  the 
project  to  the  current  organization. 

Criterion  4:  Results  or  Benefits  Expected 
(17  points) 

The  expected  results  and  benefits  of 
the  proposed  project  should  be 
consistent  with  the  objectives  of  the 
application.  The  application  must  ^tate 
the  project's  anticipated  contributions  to 
policy,  practice,  theory  and/or  research. 
The  proposed  project  costs  should  be 
reasonable  in  view  of  the  expected 
results. 

The  following  list  provides  the  point 
value  for  each  required  item  in  this 
Criterion: 

10  Points    States  the  anticipated 
contributions  of  the  proposed  project 
to  policy,  practice,  theory,  and/or 
research. 

7  Points    Expected  results  and  benefits 
are  consistent  with  the  proposed 
project's  goals  and  objectives. 

Criterion  5:  Budget  and  Budget 
Justification  (8  points) 

Applicants  are  expected  to  present  a 
budget  with  reasonable  project  costs, 
appropriately  allocated  across 
component  areas,  and  sufficient  to 
accomplish  the  objectives.  The 
requested  funds  for  the  project  must  be 
fully  justified  and  documented. 

Applications  must  provide  a  narrative 
budget  justification  that  describes  how 
the  categorical  costs  are  derived  and 
discusses  the  reasonableness  and 
appropriateness  of  the  proposed  costs. 
Line  item  allocations  and  justification 
are  required  for  both  Federal  and  non- 
Federd  funds.  A  letter  of  commitment 
for  the  project's  non-Federal  resources 
must  be  submitted  with  the  application 
in  order  to  be  given  credit  in  the  review 
process.  A  fully  explained  non-Federal 
share  budget  must  be  prepared  for  each 
funding  source. 

Applicants  have  the  option  of 
omitting  the  Social  Security  Numbers 
and  specific  salary  rates  of  the  proposed 


project  personnel  bom.  the  two  copies 
submitted  with  the  original  application 
to  ACF.  For  purposes  of  the  outside 
review  process,  applicants  may  elect  to 
summarize  salary  information  on  the 
copies  of  their  application.  All  salary 
information  must,  however,  appear  on 
the  signed  original  application  for  ACF. 
The  following  list  provides  the  point 
value  for  each  required  item  in  this 
Criterion: 

3  Points    Discusses  and  justifies  the 
costs  and  reasonableness  of  the 
proposed  project  in  view  of  the 
expected  results  and  benefits. 
3  Points    Describes  the  fiscal  controls 

and  accounting  procedures  to  be  used. 
2  Points    Includes  a  fully  explained 
non-Federal  share  budget  and  its 
source(s). 
This  year,  five  additional  points  will  be 
added  to  the  applicant's  total  in  the 
scoring  process  for  any  project  that 
includes  partnership  and  collaboration 
with  one  or  more  of  the  140 
Empowerment  Zones/Enterprise 
Communities.  To  receive  the  additional 
five  points,  the  applicant  must  provide, 
a  clear  outline  for  the  collaboration  and 
a  discussion  of  how  the  involvement  of 
the  EZ/EC  is  related  to  the  objectives 
and  the  activities  of  the  project.  Also,  a 
letter  from  the  appropriate 
representatives  of  the  EZ/EC  must 
accompany  the  application  indicating 
its  agreement  to  participate  and 
describing  its  role  in  the  project. 

•  Project  Duration:  ADD  is  soliciting 
applications  for  project  periods  up  to 
one  year  (12  months)  under  this  Priority 
Area.  Awards,  on  a  competitive  basis, 
will  be  for  a  one-year  budget  period. 
Subject  to  the  availability  of  hinds, 
successful  applicants  for  these  planning 
grants  will  be  eligible  to  compete  for 
implementation  funds  in  upcoming 
fiscal  years. 

•  Federal  Share  of  Project  Costs:  The 
maximum  Federal  share  is  not  to  exceed 
$100,000  for  the  12-month  budget 
period. 

•  Matching  Requirement:  Grantees 
must  match  $1  for  every  $3  requested  in 
Federal  funding  to  reach  25%  of  the 
total  approved  cost  of  the  project.  The 
total  approved  cost  of  the  project  is  the 
smn  of  the  ACF/ ADD  share  and  the  non- 
Federal  share.  Cash  or  in-kind  ■ 
contributions  may  meet  the  non-Federal 
share,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $100,000  in  Federal  funds 
must  include  a  match  of  at  least  $33,333 
(the  total  project  cost  is  $133,333  of 
which  $33,333  is  25%). 

•  Anticipated  Number  of  Projects  To 
Be  Funded:  ADD  anticipates  funding  up 
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to  thirty  (30)  projects  under  this  Priority 
Area  in  FY  2003. 

•  CFD/\.ADD'sCFDA  (Catalogue  of 
Federal  Domestic  Assistance]  number  is 
93.631 — Developmental  Disabilities- 
Projects  of  National  Significance.  This 
information  is  needed  to  complete  item 
10  on  the  SF424. 

•  Applicable  Administrative 
Regulations:  Applicable  administrative 
regulations  include  45  CFR  part  74, 
Administration  of  Grants,  for 
Institutions  of  Higher  Education,  non- 
profit organizations  and  Indian  Tribal 
Governments;  and  45  CFR  part  92, 
Uniform  Administrative  Requirement 
for  Grants  emd  Cooperative  Agreements 
to  State  and  Local  Governments. 
Quarterly  project  reports  and  semi- 
annual financial  reports  are  required 
from  each  successful  applicant. 

Part  V:  Instructions  for  the 
Development  and  Submission  of  - 
Applications 

.     This  part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  Program 
Announcement.  An  application 
package,  containing  all  of  the  Federal 
required  forms,  can  be  obtained  by 
contacting  April  Myers.  Program 
Specialist:  ADD,  3^70  L'Enfant 
Promenade  SW.,  Mail  Stop:  HHH-300F, 
Washington,  DC,  20447,  or  by  visiting 
ADD's  Web  site  at  http:// 
www.acf.hhs.gov/programs/add. 
Additionally,  one  may  send  their 
request  by  e-mail  to  amvers&acf.hhs.gov  , 
orjby  fax  "to  (202)  690-6904  (Attention: 
April  Myers). 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  Priority  Area.  The  Priority  Area 
description  is  in  part  IV. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact  (SPOC) 

All  applications  under  the  ADD 
Priority  Area  are  required  to  follow  the 
Executive  Order  (E.O.)  12372  process, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities."  Under 
the  Order,  States  may  design  their  own 
processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  imder  covered  programs. 

Note:  State/Territor>'  participation  in  the 
intergovernmental  review  process  does  not 
signify  applicant  eligibility  for  financial 
assistance  under  a  program.  A  potential 
applicant  must  meet  the  eligibility 
requirements  of  the  program  for  which  it  is 
applying  prior  to  submitting  an  application 
to  its  State  Single  Point  of  Contact  (SPOC), 
if  applicable,  or  to  ACF. 


All  States  and  Territories,  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Indiana, 
Kansas,  Louisiana,  Massachusetts, 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  Ohio,  Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota.  Tennessee, 
Vermont,  Virginia,  Washington,  and 
Wyoming  have  elected  to  participate  in 
the  Executive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  from  these 
jurisdictions  or  for  projects 
administered  by  Federally  recognized 
Indian  Tribes  need  take  no  action 
regarding  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
prospective  applications  and  receive 
any  necessary  instructions. 

Applicants  must  submit  all  required 
materials  to  the  SPOC  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  It  is 
imperative  that  the  applicant  submits  all 
required  materials  and  indicate  the  date 
of  this  submittal  (or  date  SPOC  was 
contacted,  if  no  submittal  is  required) 
on  the  SF  424,  item  16a. 

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  due  date 
to  comment  on  proposed  new  or 
competing  continuation  awards. 
However,  there  is  insufficient  time  to 
allow  for  a  complete  SPOC  comment 
period.  Therefore,  we  have  reduced  the 
comment  period  to  30  days  from  the 
closing  date  for  applications.  These 
comments  are  reviewed  as  part  of  the 
award  process.  Failiu-e  to  notify  the 
SPOC  can  result  in  delays  in  awarding 
grants. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  that 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  ACF/ ADD,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  370  L'Enfant  Promenade, 
SW.,  8th  Floor  Washington,  DC  20447, 
Attn:  Lois  Hodge,  ADD— Projects  of 
National  Significance. 

Contact  information  for  each  State's 
SPOC  can  be  found  on  the  OMB  Web 
site  at  http://www.whitehouse.gov/omb/ 
grants/spoc.html  or  by  contacting  your 
State  Governor's  office. 


B.  Notification  of  State  Developmental 
Disabilities  Councils 

A  copy  of  the  application  must  also  be 
submitted  for  review  and  comment  to 
the  State  Developmental  Disabilities 
Council  in  each  State  in  which  the 
applicant's  project  will  be  conducted. 
The  Council  review  comments  are  not 
required  conciurently  with  the  grant 
application,  but  must  be  received  by 
ADD  prior  to  the  award  process.  A  list 
of  the  State  Developmental  Disabilities 
Councils  can  be  found  at  ADD's  Web 
site:http://www.acf. hhs.gov/programs/ 
add  under  Programs,  or  by  contacting 
April  Myers,  ADD,  370  L'Enfant 
Promenade  SW.,  Mail  Stop:  HHH-300F, 
Washington,  DC,  20447,  (202)  690-5985. 

C.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424,  SF  424 A,  SF  424A-Page 
2  and  Certifications/ Assurances  are 
contained  in  the  application  package. 
Assm-ances  and  Certifications  may  be 
located  on  the  following  Web  site: 
http://acf.hhs.gov/programs/ofs/ 
forms.htm.  Please  prepare  your 
application  in  accordance  with  the 
following  instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet 

Please  read  the  following  instructions 
before  completing  the  application  cover 
sheet.  An  explanation  of  each  item  is 
included.  Complete  only  the  items 
specified. 

Top  of  Page:  Enter  the  selected 
Priority  Area  under  which  the 
application  is  being  submitted. 

Item  1.  "Type  of  Submission." 

Item  2.  "Date  Submitted"  and 
"Applicant  Identifier"— Date 
application  is  submitted  to  AGF/ADD 
and  applicant's  own  internal  control 
number,  if  applicable. 

Item  3.  "Date  Received  By  State"— 
State  use  only  (if  applicable). 

Item  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 

Item  5.  "Applicant  Information." 

"Legal  Name" — Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 

"Organizational  Unit" — Enter  the 
name  of  the  primary  unit  within  the 
applicant  organization  that  will  actually 
carry  out  the  project  activity.  Do  not  use 
the  name  of  an  individual  as  the 
applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address" — Enter  the  complete 
address  that  the  organization  actually 
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uses  to  receive  mail,  since  this  is  the 
address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  "Employer  Identification 
Number  (KIN)"— Enter  the  employer 
identification  niunber  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 

Item  7.  "Type  of  Applicant"— Self- 
explanatory. 

Item  8.  "Type  of  Application"— 
Preprinted  on  the  form. 

Item  9.  "Name  of  Federal  Agency" — 
Preprinted  on  the  form. 

Item  10.  "Catalog  of  Federal  Domestic 
Assistance  Niunber  and  Title" — Enter 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
the  program  under  which  assistance  is 
requested  and  its  title.  For  the  Priority 
Area,  the  following  should  be  entered, 
"93.631 — Developmental  Disabilities: 
Projects  of  National  Significance." 

Item  11.  "Descriptive  Title  of 
Applicant's  Project"— Enter  the  project 
tide.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  and  is  not  the 
same  as  Priority  Area  title. 

Item  12.  "Areas  Affected  by 
Project" — Enter  the  governmental  unit 
where  significant  and  meaningful 
impact  could  be  observed.  List  only  the 
largest  unit  or  imits  affected,  such  as 
State,  county,  or  city.  If  an  entire  unit 
is  affected,  list  it  rather  than  subimits. 
Item  13.  "Proposed  Project"— Enter 
the  desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  "Congressional  District  of 
Applicant/Project"— Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located.  If  Statewide,  a  multi-State 
effort,  or  nationwide,  enter  "00." 
Items  15.  "Estimated  Funding 
Levels'— In  completing  15a  through  15f, 
the  dollar  amounts  entered  should 
reflect,  for  a  12-month  project  period, 
the  total  amount  requested.  If  Oie 
proposed  project  period  exceeds  1 7 
months,  enter  only  those  dollar  amoimts 
needed  for  the  first  12  months  of  the 
proposed  project. 


Item  15a.  Enter  the  amovmt  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amoimt 
should  be  no  greater  than  the  maximum 
amoimt  specified  in  the  Priority  Area 
description. 

Items  15b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost 
sharing  or  "matching  funds."  The  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  as  well  as  exceptions 
to  these  rules,  see  part  HI,  sections  E  and 
F,  and  the  specific  area  of  emphasis 
description. 

Item  15f.  Enter  the  estimated  amount 
of  program  income,  if  any,  expected  to 
be  generated  from  the  proposed  project. 
Do  not  add  or  subtract  this  amount  from 
thfe  total  project  amount  entered  under 
item  15g.  Describe  the  nature,  source 
and  anticipated  use  of  this  program 
income  in  the  Project  Narrative 
Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  by  State  Executive  Order  12372 
Process?"  If  yes,  enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application. 

Item  16b.  "Is  Application  Sui»ject  to 
Review  by  State  Executive  Order  12372 
Process?"  If  no,  check  the  appropriate 
box  if  the  apphcation  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  bv  the  State  for  review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?" — Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans,  and 
taxes. 

Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/pre-application  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  "Typed  Name  of     • 
Authorized  Representative,  Title, 
Telephone  Number" — Enter  the  name, 


title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

Item  18d.  "Signature  of  Authorized 
Representative" — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (aot  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  "Date  Signed"—  Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information— Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  sections 
A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering;  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  15  months. 

Section  A— Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  (1)  the  total 
project  period  of  12  months  or  (2)  the 
first-year  budget  period  if  the  proposed 
project  period  exceeds  12  months.  It 
should  relate  to  item  15g,  total  funding, 
on  the  SF  424.  Under  column  (5),  enter 
the  total  requirements  for  funds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  budget  justification  should 
be  included  to  explain  fully  and  justify 
major  items,  as  indicated  below.  The 
types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  The  budget  justification 
should  immediately  foUow  the  second 
pageoftheSF424A. 

Personnel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line6h,  "Other." 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 
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Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise  . 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel — Line  6c.  Enter  total  costs  of 
out-of-town  travel  (travel  requiring  per 
diem)  for  staff  of  the  project.  Do  not 
.  enter  costs  for  consultant's  travel  or 
local  transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment— Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  State  and  local 
governments,  including  Federally 
recognized  hidian  Tribes,  "equipment" 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
thap  one  year  and  acquisition  cost  of 
$5,000  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Contractual— Line  6f.  Enter  the  total 
costs  of  all  contracts,  including;  (1) 
procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  "Other." 

Justification:  Attach  a  hst  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/grantee  must 


complete  this  section  (section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
dociunentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other— Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  61.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — Line  6j.  Enter  the 
total  amoimt  of  indirect  charges  (costs). 
If  no  indirect  costs  are  requested,  entor 
"none."  Generally,  this  line  should  be 
used  when  the  apphcant  (except  local 
governments)  has  a  cxurent  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amoimt  of  indirect  costs 
determined  in  accordance  with  HHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 

In  the  case  of  training  grants  to  other 
than  State  or  local  govenunents  (as 
defined  in  title  45,  Code  of  Federal 
Regulations,  part  74),  the  Federal 
reimbursement  of  indirect  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual)  indirect  cost  rate  or  8  percent  of 
the  amount  allowed  for  direct  costs, 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  line  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  Federal  share  of  indirect 
costs  is  calculated  as  shown  above.  The 


applicant's  share  is  calculated  as 
follows: 

(a)  Calculate  total  project  indirect 
costs  (a*)  by  applying  the  appUcant's 
approved  indirect  cost  rate  to  the  total 
project  (Federal  and  non-Federal)  direct 
costs. 

(b)  Calculate  the  Federal  share  of 
indirect  costs  (b*)  at  8  percent  of  the 
amount  allowed  for  total  project 
(Federal  and  non-Federal)  direct  costs 
exclusive  of  any  equipment  charges, 
rental  of  space,  tuition  and  fees,  post- 
doctoral training  allowances, 
contractual  items,  and  alterations  and 
renovations. 

(c)  Subtract  (b*)  from  (a*).  The 
remainder  is  what  the  applicant  can 
claim  as  part  of  its  matching  cost 
contribution. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement.  Applicants 
subject  to  the  limitation  on  the  Federal 
reimbursement  of  indirect  costs  for 
training  grants  should  specify  this. 

Total— Line  6k.  Enter  the  total 
amoimts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount  of  income,  if  any, 
expected  to  be  generated  frt>m  this 
project.  Do  not  add  or  subtract  this 
amoimt  from  the  total  project  amount 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative ' 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  "Totals." 
In-kind  contributions  are  defined  in  title 
45  of  the  Code  of  Federal  Regulations, 
parts  74.51  and  92.24,  as  "property  or 
services  which  benefit  a  grant-supported 
project  or  program- and  which  are 
contributed  by  non-Federal  third  parties 
without  charge  to  the  grantee,  the 
subgrantee,  or  a  cost-type  contractor 
under  the  grant  or  subgranL" 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Needed  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals— Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  "(b)  First."  If 
a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
applicable  in  most  instances,  since 


ACF/ADD  funding  is  almost  always 
limited  to  a  three-year  maximimi  project 
period.  They  should  remain  blank. 

Section  F — Other  Budget  Information. 

Direct  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fbced)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks — Line  23.  If  the  total  project 
period  exceeds  17  months,  you  must 
enter  yoiu-  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

Applicants  have  the  option  of 
omitting  the  Social  Security  Numbers 
and  specific  salary  rates  of  the  proposed 
project  personnel  firom  the  two  copies 
submitted  with  the  original  application 
to  ACF.  For  purposes  of  the  outside 
review  process,  applicants  may  elect  to 
summarize  salary  information  on  the 
copies  of  their  application.  All  salary 
information  must,  however,  appear  on 
the  signed  original  application  for  ACF. 

3.  Project  Description 

The  Project  Description  is  a  very 
important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  Priority  Area  in  part  IV.  The 
narrative  should  also  provide 
information  concerning  how  the 
application  meets  the  evaluation 
criteria,  using  the  following  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benefits  Expected; 

(c)  Approach;  and 

(d)  Organization  Profile. 

The  specific  information  to  be 
included  imder  each  of  these  headings 
is  described  in  section  G  of  part  in, 
General  Instructions  for  the  Uniform 
Project  Description. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8V-/'  x  1 1" 
plain  white  paper,  with  1"  margins  on 
all  sides,  using  black  print  no  smaller 
than  12  pitch  or  12  point  size.  All  pages 
of  the  narrative,  including  attachments 
(such  as  charts,  references/footnotes, 
tables,  maps,  exhibits,  etc.)  and  letters  of 
support  must  be  sequentially  numbered, 
beginning  with  "Objectives  and  Need 
for  Assistance"  as  page  number  one. 
Applicants  should  not  submit 
reproductions  of  larger  size  paper, 
reduced  to  meet  the  size  requirement. 

The  length  of  the  application, 
including  all  attachments  and  required 
Federal  forms,  must  not  exceed  60 
pages.  The  federally  required  forms  will 
be  count  towards  the  total  niunber  of 


Federal  Register / Vol.  68,  No.  135 /Tuesday.  July  15,  2003 /Notices 


41827 


pages.  The  60-page  limit  will  be  strictly 
enforced.  All  pages  beyond  the  first  60 
pages  of  text  will  be  removed  prior  to 
applications  being  evaluated  by  the 
reviewers.  A  page  is  a  single  side  of  an 
8  V2"'  X  1 1'  sheet  of  paper  with  1' 
margins. 

Applicants  are  requested  not  to  send 
pamphlets,  brochures  or  other  printed 
material  along  with  their  application  as 
these  pose  copying  difficulties.  These 
materials,  if  submitted,  will  not  be 
included  in  the  review  process  if  they 
exceed  the  60-page  limit.  Each  page  of 
the  application  will  be  coimted  to 
determine  the  total  length. 

4.  Part  V:  Assurances/Certifications 

Applicants  are  required  to  submit  a 
SF  424B,  Assurances — Non- 
Construction  Programs  and  the 
Certification  Regarding  Lobbying. 
Applicants  must  provide  a  certification 
concerning  lobbying.  Prior  to  receiving 
an  award  in  excess  of  $100,000, 
applicants  should  furnish  an  executed 
copy  of  the  lobbying  certification 
(approved  by  the  Office  of  Management 
and  Budget  imder  control  number  0348- 
0046).  Applicants  must  sign  and  return 
the  certification  with  their  application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they'are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  the  award.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicant  must  also  understand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
Pubhc  Law  103-227,  part  C 
Environmental  Tobacco  Smoke  (also 
known  as  the  Pro-Children's  Act  of 
1994).  A  copy  of  the  Federal  Register 
notice  which  implements  the  smoking 
prohibition  is  included  with  forms.  By 
signing  and  submitting  the  application, 
applicants  are  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

In  addition,  applicants  are  required 
under  section  162(c)(3)  of  the  Act  to 
provide  assurances  that  the  human 
rights  of  all  individuals  with 
developmental  disabilities  (especially 
those  individuals  without  familial 
protection)  who  will  receive  services 
imder  projects  assisted  under  part  E  will 
be  protected  consistent  with  section  110 
(relating  to  the  rights  of  individuals 


with  developmental  disabilities).  Each 
application  must  include  a  statement 
providing  this  assurance. 

For  research  projects  in  which  human 
subjects  may  be  at  risk,  a  Protection  of 
Hiunan  Subjects  Assm^nce  may  be 
required.  If  there  is  a  question  regarding 
the  applicability  of  this  assurance, 
contact  the  Office  for  Research  Risks  of 
the  National  Institutes  of  Health  at  (301) 
49&-7041. 

D.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensure  that  your  application  package 
has  been  properly  prepared. 

— One  original,  signed  and  dated 
application,  plus  two  copies; 

— Application  is  from  an  organization 
that  is  eligible  under  the  eligibility 
requirements,  defined  in  the  Priority 
Area  description;  and 

— Application  length  does  not  exceed 
60  pages,  including  attachments  and  all 
federally  required  forms. 

A  complete  application  consists  of  the 
following  items  in  this  order 

— Application  for  Federal  Assistance 
(SF  424.  REV  4-88); 

—A  completed  SPOC  certification 
with  the  date  of  SPOC  contact  entered 
in  line  16.  page  1  of  the  SF  424  if 
applicable; 

— Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 
4-88); 

— Budget  justification  for  Section  B — 
Budget  Categories; 

— Table  of  Contents; 

— Letter  from  the  Internal  Revenue 
Service,  etc.  to  prove  non-profit  status, 
if  necessary; 

— Copy  of  the  applicant's  approved 
indirect  cost  rate  agreement,  if 
appropriate; 

— Letter  from  the  Governor  in  the 
applicant's  State  or  Territory 
designating  the  applicant  as  the  lead 
agency; 

— Project  Description  (See  Part  HI.  . 
Section  C); 

— Letter(s)  of  commitment  verifying 
non-Federal  cost  share 

— Any  appendices/attachments; 

— Assurances — Non-Construction 
Programs  (Standard  Form  424B,  REV  4- 
88); 

— Certification  Regarding  Lobbying; 

— Certification  of  Protection  of 
Hmnan  Subjects,  if  necessary;  and 

— Certification  of  the  Pro  Children  Act 
of  1994;  signature  on  the  appUcation 
represents  certification. 

E.  The  Application  Package 

Each  application  package  must  ^ 
include  an  original  an^  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  seciu^ly  (front  and 
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back  if  necessary)  in  the  upper  left-hand 
comOT.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles 
of  incorporation. 

F.  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13) 

The  Uniform  Project  Description 
information  collection  within  this 
announcement  is  approved  under  the 
Uniform  Project  Description  (097O- 
0139),  Expiration  Date  12/31/2003. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

Any  Federal  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  nimiber. 

(Federal  Catalogue  of  Domestic  Assistance 
Number  93.631  Developmental  Disabilities- 
Projects  of  National  Significance) 

Dated:  July  8,  2003. 
Patricia  A.  Morrissey, 

Commissioner,  Administration  on 
Developmental  Disabilities. 
(FR  Doc.  03-17842  Filed  7-14-03;  8:45  am] 
BHJJNG  CODE  41S4-<n-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuds  associated  with  the  grant 
applications,  the  disclosvue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Innovative 
Toxicology  Models  for  Drug  Evaluation. 

Date:  July  23-24.  2003. 

Time;  7  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Thomas  M.  Vollberg,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institute  of  Health,  6116 
Executive  Boulevard.  Suite  703/7142, 
Rockville,  MD  20852,  301/594-9582, 
vollbert@mail.  nih  .gov. 

This  notice  if  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397.  Cancer  Centers  Support; 
93,398,  Cancer  Research  Manpower,  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  8,  2003. 

Anna  P.  Snoufier, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17789  Filed  7-14-03;  8:45  am) 

BILUNG  COOE  4140-OIHi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Meeting 

Piusuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Cancer  tostitute  Director's 
Consumer  Liaison  Group. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Cancer 
Institute  Director's  Consumer  Liaison  Group. 

Z3ote;  July  29,  2003. 

rime;  12  p.m.  to  2  p.m. 

Agenda:  Update  on  NCI/DCLG  Advocacy 
Survey;  Consumer  Advocates  in  Research 
and  Related  Activities  update;  preparation 
for  September  24,  2003  face-to-face  DCLG 
meeting;  update  on  Clinical  Trials  project; 
and  President's  Cancer  Panel  survivorship 
initiative. 


Place:  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Rm.  220,  Rockville,  MD 
20852  (Telephone  Conference  Call). 

Contact  Person:  Nancy  Caliman,  Executive 
Secretary,  Office  of  Liaison  Activities, 
National  Institutes  of  Health,  National  Cancer 
Institute.  6116  Executive  Boulevard,  Suite 
220,  MSC8324,  Bethesda,  MD  20892,  (301) 
496-0307,  calimann@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  date  to  review  the 
results  of  the  NQ/DCLG  Advocacy  Survey 
and  prepare  for  the  September  meeting. 
These  results  are  critical  to  the  future  of  the 
DCLG.  Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.  deainfo.  nci.  nih  .gov/ advisory /dclg/ 
dclg.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  8.  2003. 

Anna  P.  SnouSer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-17792  Filed  7-14-03;  8:45  am)- 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  on  Minority  Health  and 
Health  Disparities;  Notice  of  Closed 
Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting.  ' 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  on 
Minority  Health  and  Health  Disparities 
Special  Emphasis  Panel.  Special  Emphasis 
Panel  Research  Infrastructure  in  Minority 
Institutions  (RIMI)  Program. 

Date:  August  7,  2003. 

Time:  8  a.m.  to  5  p.m. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Teresa  Chapa,  PhD,  MPA, 
Chief,  Division  of  Extramural  Activities, 
National  Center  on  Minority  Health  and 
Health  Disparities,  National  Institutes  of 
Health,  Bethesda,  MD  20852,  (301)  402-1366, 
chapat@od.nib.gov. 

Daited:  July  9,  2003. 

Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17861  Filed  7-14-03;  8:45  ami 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  on  Minority  Health  and 
Health  Disparities;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propialy  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  on 
Minority  Health  and  Health  Disparities 
Special  Emphasis  Panel,  ZMDl(03) 
Establishing  Comprehensive  Centers  Gran^. 

Date:  July  21-22,  2003. 

Time:  8:30  a.m.  to  5  p.m.  < 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  Sheraton  of  Bethesda, 
8400  Wisconsin  Ave.,  Ambassador  1, 
Bethesda,  MD  20814. 

Contact  Person:  Tommy  L.  Broadwater, 
PhD,  Senior  Advisor  to  the  Director,  National 
Center  on  Minority  Health  and  Health 
Disparities,  6707  Democracy  Plaza,  Room 
800,  Bethesda,  MD  20892,  (301)  402-1366. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  July  9,  2003. 

Anna  Snouiler, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17862  Filed  7-14-03;  8:45  am] 

BUXINQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date;  July  11.2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Mahadev  Murthy,  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  Office  of  Scientific 
Affairs,  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  6000  Executive  Blvd.,  Suite 
409,  Bethesda,  MD  20892-7003,  (301)  443- 
2860. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  PA  AA03-029 
Pharmacotherapy  to  Treat  the  Comorbidity  of 
Alcohol  and  Substance  Use  Disorders  ZAAl 
BB  (22)  ROls. 

Ltote.July  24.  2003. 

T/me.- 10:1 5  a.i?.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6000  Executive  Boulevard.  Willco 
Building.  Suite  409,  Rockville,  Ml3  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Elsie  D.  Taylor.  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alftohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787, 
etaylor@niaaa.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  July  8,  2003. 
Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17788  Filed  7-14-03;  8:45  am] 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Natipnal  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Research  Center  in  Trauma,  Bum,  and 
Perioperative  Injury. 

Date:  August  4-5,  2003. 

Time:  8  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Carole  H.  Latker.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  3AN-18B, 
Bethesda,  MD  20892,  301-594-2848, 
latkerc@nigms.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacy, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 
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Dated:  July  8.  2003. 
Anna  P.  Snouifer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17790  Filed  7-14-03:  8:45  am) 
BIUJN6  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  MBRS  Support  of  Continuous 
Research  Excellence. 

Date:  July  23,  2003. 

T/f/e:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,' 45  Center  Drive,  Bethesda. 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Helen  R.  Sunshine,  PhD, 
Chief,  Office  of  Scientific  Reviewr,  NIGMS, 
Natcher  Building,  Room  lAS-13,  Bethesda, 
MD  20892,  (301)  594-2881. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiative^.  National 
Institutes  of  Health,  HHS) 

Dated:  July  8,  2003. 

Anna  P.  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17791  Filed  7-14-03;  8:45  am) 

aiUJNG  CODE  4140-01-M 


X 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Handheld  Devices  for  Assessment. 

Date:  August  8,  2003. 

Time:  11:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH.  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144.  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-7861. 
dsommers@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  July  8,  2003. 

Anna  P.  Snouifer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17793  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  HIV 
Reservoirs  in  the  Nervous  System:  an  SIV 
Model. 

Date:  August  7.  2003 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard.  Rockville,  MD  20852,  (Telephone 
Conference  Call). 

Contact  Person:  Houmam  H.  Araj,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6148,  MSC  9608, 
Bethesda,  MD  20892-9608,  301-443-1340, 
haraj@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Envelopment 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  histitutes  of  Health,  HHS) 

Dated:  July  8,  2003 

Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17794  Filed  7-14-03;  8:45  amj 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health    ~ 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 


property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  "Robotics  for 
Rehabilitation." 

Date:  August  3-5,  2003. 

Time:  6  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Hameed  Khan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  National 
Institutes  of  Health,  6100  Executive  Blvd., 
Room  5E01,  Bethesda,  MD  20892,  (301)  435- 
6902,  khanh@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  children; 
93.929,  Center  for  Medical  Rehabilitation 
Research;  93.209,  ConU-aception  and 
infertility  Loan  Repayment  Program,  National 
Institutes  of  Health,  HHS) 

Dated:  July  8,  2003 

Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  03-17795  Filed  7-14-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


Federal  Register / Vol.  68,  No.  135 /Tuesday,  July  15.  2003 /Notices 


41831 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Purauant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public,  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  pwsonal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel,  EARDA. 

Date:  August  1,  2003. 

Time:  9  a.m.  to  3  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Rita  Anand,  PhD, 
Scientific  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  9000 
Rockville  Pike,  MSC  7510,  6100  Building, 
Room  5B01,  Bethesda,  MD  20892,  (301)  496- 
1487,  anandi®mail. nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research; 
93.865,  Research  for  Mothers  and  Children; 
93.929,  Center  for  Medical  RehabilitaUon 
Research;  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program,  National 
Institutes  of  Health.  HHS) 

Dated:  July  8,  2003. 

Anna  P.  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17796  Filed  7-li4-03;  8:45  am] 

BtLUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Dlat>etes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  PediaU-ic 
Gastroenterology  and  Nutrition. 

Date:  July  28,  2003. 

Time:  3  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892  (Telephone 
Conference  Call). 

Contact  Person:  Paul  A.  Rushing,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  747,  6706 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-8895. 
rushingp@extra.niddk.nih.gov. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research: 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  July  8,  2003. 

Anna  Snoufier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17857  Filed  7-14-03;  8:45  am] 
BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract ' 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Production  and  Testing  of 
Anthrax  Recombinant  Protective  Antigen 
(rPA)  Vaccine. 

Date:  July  21-22,  2003. 

Time:  8:30  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place-  Marriott  Gaithersbufg 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Salons  F&G,  Gaithersburg,  MD 
20878. 

Contact  Person:  Vassil  St.  Georgiev.  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS,  Room  2102, 
6700-B  Rockledge  Drive,  MSC  7616, 
Bethesda,  MD  20892,  (301)  496-2550, 
vgflg@ni7j.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance. 
Program  Nos.  93.855,  Allergy,  Immunology. 
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and  Transplantation  Research:  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  July  9,  2003. 
Anna  Snoufier, 

Deputy  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17859  Filed  7-14-03;  8:45  am] 

BHJJNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mime  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Biodsfense  and  Emerging 
Infectious  Diseases  Research  Opportunities. 

Date:  August  14,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  p^nt 
applications. 

Place:  NIAID/NIH/DHHS,  6700-B 
Rockledge  Drive,  3145,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contacf  Person:  Geetha  P.  Bansal,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID/NIH/DHHS,  Room  3145. 
6700-B  Rockledge  Drive,  MSC  7616, 
Bethesda,  MD  20892.  (301)  402-5658, 
gbansalQniaid.  n  ih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy.  Immunology, 
and  Transplantation  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  July  9,  2003. 
Amu  Snouffer, 

Deputy  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17860  Filed  7-14-03;  8:45  am] 

MLLMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-79,  Review  of  Rl3s. 

Date:  August  5.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive,  Bethesda, 
MD  20892,  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch.  PhD. 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda.  MD  20892,  (301)  594-2372, 
george_hausch@nih.gov. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  03-63,  Review  of  ROls. 

Date:  August  21.  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Natcher  Building.  45  Center  Drive,  Bethesda. 
MD  20892.  (Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch.  PhD, 
Acting  Director.  4500  Center  Drive.  Natcher 
Building.  Rm.  4AN44F,  National  Institutes  of 
Health.  Bethesda.  MD  20892.  (301)  594-2372, 
geoi;ge_/iausch@ni/i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health.  HHS) 

Dated:  July  9,  2003. 

Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17864  Filed  7-14-03;  8:45  am] 

BUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  School 
Related  Research. 

Date:  July  14,  2003. 

Time:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  HealUi,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7848.  Bethesda.  MD  20892  (301)  435- 
0912.  levinvQcsr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Stress  and 
Sensory  Controls  in  Hyperphagia. 

Date:  July  14,  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  5176. 
MSC  7844.  Bethesda.  MD  20892,  301-435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Axon 
Guidance  and  Plasticity  Fellowships. 

Date:  July  23.  2003. 

Time:  5  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  The  Fainnont  Washington,  2401  M 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Joanne  T.  Fujii,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5204, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1 1 78,  fujiij@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Advanced' 
Neurotechnology. 

Date:  August  1,  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  2001^. 

Contact  Person:  Peter  B.  Guthrie,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5214, 
MSC  7850,  Bethesda,  MD  20892,  (301)  435- 
1239,  guthriep@csr.nih.gov. 

Name  of  Committee:  CentetioT  Scientific 
Review  Emphasis  Panel,  Studies  of  Alveolar 
Rhabdomyosarcoma. 

Date:  August  1,  2003. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6210, 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1211. 

(Catalogue  of  Federal  Domestic  Assistance 
Progran  Nos.  93.306,  Comparative  Medicine; 
93.333;  Clinical  Research,  93.306,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892,  93.893,  NaHonal 
Institutes  of  Health,  HHS) 

Dated:  July  8,  2003.    . 
Anna  P.  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17797  Filed  7-14-03;  8:45  am) 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  of  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  BDCN 
2  02M:  Member  Conflict:  Brain  Disorders  and 
Clinical  Neurosciences  IRC. 

Dote;  July  17-18,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Mebose  Hotel,  2430  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20037. 

Contact  Person:  William  C.  Benzing,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5190, 
MSC  7846.  Bethesda,  MD  20892,  (301)  435- 
1254,  benzingw@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  MDR-Efflux; 
Nanoparticle. 

ZJote:  July  21,  2003. 

Time:  1:30  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard. 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Neal  B.  West,  PhD,     • 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3202, 
MSC  7808,  Bethesda,  MD  20892-7808.  (301) 
435-2514,  westnea@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis^Panel, 
Strepbiofilm. 

Date:  July  23,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

■     Place:  National  Institutes  of  Health,  Wilco 
Building.  6000  Executive  Boulevard, 
Bethesda,  MD  20892. 

Contact  Person:  Jean  Hickman,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4194, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1146. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  BBCB 
(50)  Nanoscience  and  Nanotechnology. 

Date:  July  24-25,  2003. 

Time:  8  a.m.  to  7  p.m. 


Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hotel  Monaco.  700  F  Street  NW., 
Washington.  DC  20001. 

Contact  Person:  Arnold  Revzin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4184, 
MSC  7824.  Bethesda,  MD  20892,  (301)  435- 
1153. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Telehealth 
Technologies  Development. 
Date:  July  24-25.  2003. 
rime;  7  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 
Contact  Person:  David  George,  PhD,  Office 
of  Scientific  Review,  Nafl  Inst  of  Biomedical 
Imaging  &  Bioengineering,  National  Institutes 
of  Health,  6707  Democracy  Blvd.  Suite  920, 
MSC  5469,  Bethesda,  MD  20892,  (301)  496- 
8633,  georgedl@mail.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  SSS-M  (57) 
ROl  Tissue  Engineering  RFA:  EB-03-10. 
Date:  July  28-29.  2003. 
Time:  8  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  City  Center  Hotel,  1143 
New  Hampshire  Avenue,  NW..  Washington, 
DC  20037. 

Contact  Person:  Jean  D.  Sipe,  PhD,  ; 

Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Rm.  4106. 
MSC  7814.  Bethesda,  MD  20892-7814.  (301) 
435-1743,  sipej@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Genomic 
Technology  and  Cytogenetics. 
Date:  July  28,  2003. 
Time:  8:30  a.m.  to  5  p.m.  i 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Sally  Ann  Amero,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  Genetic  Sciences 
Integrated  Review  Group,  National  Institutes 
of  Health,  6701  Rockledge  Drive.  Room  2206. 
MSC7890,  Bethesda,  MD  20892-7890,  (301) 
435-1159,  ameros@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Novel 
Genetic  Methods. 
Date:  July  28,  2003. 
Time:  8:30  a.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Jurjs  Washington  Hotel.  1500  New 
Hampshire  Avenue,  NW.,  Washington,  DC 
20036. 

Contact  Person:  Carl  D.  Banner,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5212, 
MSC  7850.  Bethesda.  MD  20892,  (301)  435- 
1251,  bannerc@drg.nih,gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  PTHB 
05M:  DNA  Repair. 
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Dbte.July  28,  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  6212, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1717. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Cancer 
Prevention,  Treatment  and  Survivorship. 

Date:  July  28,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mariela  Shirley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3148, 
MSC  7759,  Bethesda,  MD  20892,  (301)  435- 
3554.  shiHeym@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Bone 
Biology. 

ZJafe.July  28,  2003. 

T/me:  1:30  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Pricilla  B.  Chen,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4104, 
MS(T7814,  Bethesda,  MD  20892,  (301)  435- 
1787.   . 

JVoine  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Reviews  in 
Eating  Disorders. 

Date:  July  28,  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Mary  Sue  Krause,  MED, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3182, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0902.  krausem@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Cancer 
Therapy. 

Date:  July  28,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6208, 


MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718.  perkinsp@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Dopamine 
Receptors. 

Date:  July  29,  2003. 

Time:  11  a.m.  to  12:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gordon  L.  Johnson,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4136. 
MSC  7802.  Bethesda,  MD  20892,  (301)  435- 
1212. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  SNEM  1 
Member  Conflict:  Community  Level  Health 
Promotion. 

Date:  July  29,  2003. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Gertrude  K.  McFarland, 
DNSC,  FAAN,  Scientific  Review 
Administrator,  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  3156.  MSC  7770.  Bethesda,  MD 
20892,  (301)  435-1784,  mcfarlag@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  PTHB 
06M:  Chemoprevention  in  Cancer. 

Date;  July  29,  2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD,  Scientific  Review  Administrator,  Center 
for  Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6212, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1717." 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Data  and 
Technology  Coordinating  Center  Special 
Emphasis  Panel  RFA-RR-03  3-008. 

Date:  July  29,  2003. 

Time:  12  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Iim  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Scott  Osborne,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1782. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  ZRGl  SSS- 
H  (92)  Drug  Dev  for  Cancer. 

Date:  July  30,  2003. 

Time:  9  a.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 


Contact  Person:  George  W.  Chacko,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4186, 
MSC  7806,  Bethesda,  MD  20892,  (301)  435- 
1220,  chackoge@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Rare 
Diseases  RFA,  Clinical  Research  Centers. 

Date:  July  30,  2003. 

Time:  9  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Scott  Osborne,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4114, 
MSC  7816,  Bethesda,  MD  20892,  (301)  435- 
1782. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 
Musculoskeletal  Special  Emphasis  Panel. 

Date:  July  30,  2003. 

Time:  11:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Neuroaids 
and  Other  End-Organ  Diseases. 

Date:  July  30,  2003. 

Time:  11:30  a.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Abraham  P.  Bautista,  MS, 
MSC,  PhD,  Scientist  Review  Administrator, 
Center  for  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  5102,  MSC  7852,  Bethesda,  MD  20892, 
(301)  435-1506,  bautista@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Pain: 
Reception^  Behavior. 

Dote:  July  30,  2003. 

Time:  1  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  John  Bishop,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5180, 
MSC  7844,  Bethesda,  MD  20892,  (301)  435- 
1250. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  PC 
(02)S  Pathobiochemistry  (member). 

Date.July  30,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Richard  Panniers,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Heath,  6701  Rockledge  Drive,  Room  5148, 
784^  Bethesda,  MD  20892  (301)  435-1741. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Cancer 
Molecular  Pathobiology. 

Date.)uly  30,  2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Heath,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person  Sharon  K.  Gubanich,  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4140. 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1767. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  SBIR  Special 
Emphasis  Panel. 

Date:  July  31-August  1,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  One  Washington  Circle  Hotel,  One 
Washington  Circle,  Washington.  DC  20037. 

Contact  Person:  Jo  Pelham,  BA,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  4102,  MSC  7814, 
Bethesda,  MD  20892,  (301)  435-1786. 

Name  of  Committee:  Center  for  Scientific 
Revierw  Special  Emphasis  Panel  Image 
Processing  and  Language  Description. 

Dote;  July  31.2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  Md  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Weijia  Ni,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3190,  MSC  7848,  (for 
overnight  mail  use  room  #  and  20817  zip), 
Bethesda,  MD  20892.  (301)  435-1507, 
niw@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel  Studies  of 
Brian  Tumors. 

Date;  July  31,2003. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Syed  M.  Quadri,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6210. 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1211. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine; 
93.333.  Clinical  Research.  93.306.  93.333. 
93.337.  93.393-93.396,  93.837-93.844, 


93.846-93.878,  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

Dated:  July  8,  2003. 
'Anna  Snouffer, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-17858  Filed  7-14-03;  8:45  am) 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Amended 
Notice  of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  meeting  of  the  Center  for  Scientific 
Review  Special  Emphasis  Panel,  July  17, 
2003.  8:30  a.m.  to  July  18,  2003,  5  p.m., 
The  Fairmont  Washington,  DC,  2401  M 
Street,  NW.,  Washington.  DC,  20037 
which  was  published  Federal  Register 
on  July  17,  2003,  68  FR  40273-40276. 

The  meeting  will  be  three  days  July 
16-18,  fi-om  7  p.m.  to  5  p.m.  The 
location  remains  the  same.  The  meeting 
is  closed  to  the  public 

Dated:  July  9,  2003. 

Anna  Snouffer, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-17863  Filed  7-14-03;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Modulating  IL-13  Activity 
Using  Mutated  IL-13  Molecules  That 
Are  Antagonists  or  Agonists  of  IL-13' 
PCT  Application  PCTAJSOO/31044 

agency:  National  Institutes  of  Health 
and  Food  and  Drug  Administration, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(1)  (i),  that  the  Food  and  Drug 
Administration  and  the  Department  of 
Health  and  Human  Services  is  • 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  PCT  application  PCT/ 
USOO/31044.  entitled  "Modulating  H^ 
13  Activity  Using  Mutated  IL-13 
Molecules  that  are  Antagonists  or 
Agonists  of  IL-13",  which  was  filed  on 
November  10,  2000,  to  Lee's 
Pharmaceutical  Holdings,  Limited, 
which  is  incorporated  in  Hong  Kong. 


The  patent  rights  in  these  inventions 
have  been  assigned  to  the  United  States 
of  America. 

The  prospective  exclusive  license 
territory  will  be  China,  Taiwan  and 
Hong  Kong  and  the  field  of  use  may  be 
limited  to  therapy  for  asthma  and  other 
immunological  disorders. 

DATES:  Only  written  comments  and/or 
license  applications  that  are  received  by 
the  National  Institutes  of  Health  on  or 
before  September  15,  2003  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Breiida  J.  Hefti,  Technology  Licensing 
Specialist,  Office  of  Technology 
Transfer.  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325. 
Rockville,  MD  20852-3804.  Telephone: 
(301)  435-4632;  Facsimile:  (301)  402- 
0220;  and  E-mail:  heftib@mail.nih.gov. 

SUPPLEMENTARY  INFORMATK)N:  The 
prospective  exclusive  license:  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  the  NIH  receives 
written  evidence  and  argument  that 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
.requirements  of  35  U.S.C.  209  and  37 
CFR  part  404.7. 

The  technology  claimed  in  the  issued 
patent  relates  to  mutated  forms  of  IL-13, 
either  agonists  or  antagonists,  which 
have  higher  binding  affinity  for  the  IL- 
13  receptor  than  does  wild-type  IL-13. 
The  application  also  claims  therapeutic 
uses  of  these  mutated  forms  of  IL-13, 
and  their  use  as  targeting  moieties. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  July  8,  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer. 

[FR  Doc.  03-17865  Filed  7-14-03;  8:45  am) 
BILUNG  COOe  4140-01-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG-2003-15589] 

Chemical  Transportation  Advisory 
Committee;  Charter  Renewal 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  charter  renewal. 

summary:  The  Secretary  of  Homeland 
Security  has  renewed  the  charter  for  the 
Chemical  Transportation  Advisory 
Committee  (CTAC)  for  2  years  from  July 
1.  2003.  until  July  1.  2005.  CTAC  is  a 
Federal  advisory  committee  under  5 
U.S.C.  App.2  (Pub.  L.  92-463,  86  Stat. 
770).  It  advises  the  Coast  Guard  on  safe 
and  secure  transportation  and  handling 
of  hazardous  materials  in  bulk  on  U.S.- 
flag  vessels  and  barges  in  U.S.  ports  and 
waterways. 

ADDRESSES:  You  may  request  a  copy  of 
the  charter  by  writing  to  Commandant 
(G-MSO-3),  U.S.  Coast  Guard,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001;  by  calling  202-267-1217; 
or  by  faxing  202-267-4570.  This  notice 
and  the  charter  are  available  on  the 
Internet  at  /ittp.7/dms.dof.gov  in  docket 
[USCG-2003-155891. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conunander  Robert  Hennessy,  Executivs 
Director  of  CTAC,  or  Ms.  Sara  Ju, 
Assistant  to  the  Executive  Director, 
telephone  202-267-1217,  fax  202-267- 
4570. 

Dated:  July  9.  2003. 
Joseph  J.  Angelo, 

Director  of  Standards.  Marine  Safety. 
Security,  and  Environmental  Protection. 
[FR  Doc.  03-17837  Filed  7-14-03;  8:45  ami 

BILLING  COOe  4910-1&-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Notice  of  Decision  on  Domestic 
Interested  Party  Petition  and  Notice  of 
Desire  To  Contest  Decision 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Notice  of  petitioner's  desire  to 
contest  Customs  decision  in  response  to 
domestic  interested  party  petition. 

SUMMARY:  On  September  18,  2002,  the 
U.S.  Customs  Service  (now  Customs  and 
Border  Protection  (CBP))  published  in 
the  Federal  Register  a  notice  of  receipt 
of  a  domestic  interested  party  petition 
which  had  been  received  pursuant  to 


section  516.  Tariff  Act  of  1930.  as 
amended,  regarding  the  classification, 
imder  the  Harmonized  Tariff  Schedule 
of  the  United  States,  of  certain  imported 
dairy  protein  blends.  The  petition  asked 
CBP  to  review  the  classification  of  these 
products  and  change  the  classification 
from  a  non-quota  classification  into  a 
quota  classification.  On  April  1,  2003, 
after  reviewing  comments  received  in 
response  to  the  petition,  CBP  issued  a 
Headquarters  decision  denying  the 
petition  and  affirming  the  current 
classification  of  the  milk  protein  blends. 
On  April  29,  2003,  pursuant  to  19  CFR 
175.23,  the  domestic  interested  party 
petitioner  filed  a  notice  with  CBP  that 
it  desired  to  contest  this  decision. 

Pursuant  to  Section  516(c),  this  notice 
attaches  CBP's  determination  as  to  the 
classifit:ation  of  the  merchandise  and 
notification  of  petitioner's  desire  to 
contest  that  decision. 
DATES:  July  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  T.  Lynch,  General  Classification 
Branch,  Office  of  Regulations  and 
Rulings,  CBP.  Department  of  Homeland 
Security,  202-572-8778. 
SUPPLEMENTARY  INFORMATION: 

Background 

Classification  of  Merchandise 

Classification  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  is  made  in  accordance  with 
the  General  Rules  of  Interpretation 
(GRIs).  GRI 1  provides  that  classification 
shall  be  determined  according  to  the 
terms  of  the  headings  and  any  relative 
section  or  chapter  notes.  Merchandise 
that  cannot  be  classified  in  accordance 
with  GRI  1  is  to  be  classified  in 
accordance  with  subsequent  GRIs  taken 
in  order. 

Milk  Protein  Concentrates/Milk  Protein 
Blends 

Classification  of  dairy  products  is 
essentially  based  on  the  composition  of 
the  product.  In  the  matter  here  in  issue, 
direction  is  also  provided  by  Additional 
U.S.  Note  13  to  Chapter  4,  HTSUS, 
which  states:  "For  the  purposes  of 
subheading  0404.90.10,  the  term  "milk 
protein  concentrate"  means  any 
complete  milk  protein  (casein  plus 
lactalbumin)  concentrate  that  is  40 
percent  or  more  protein  by  weight." 
CBP  has  classified  several  products 
which  are  called  milk  protein 
concentrates  under  subheading 
0404.90.10,  HTSUS.  which  provides  for: 
"Whey,  whether  or  not  concentrated  or 
containing  added  sugar  or  other 
sweetening  matter;  products  consisting 
of  natural  milk  constituents,  whether  or 
not  containing  added  sugar  or  other 


sweetening  matter,  not  elsewhere 
specified  or  included:  Other:  Milk 
protein  concentrates"  which  has  a 
general  duty  rate  of  0.37  cents  per 
kilogram,  and  is  not  subject  to  a  tariff- 
rate  quota. 

The  petition  filed  by  the  domestic 
interested  party  pursuant  to  section  516, 
Tariff  Act  of  1930,  as  amended,  (19 
U.S.C.  1516),  contended  that  certain 
merchandise  is  not  eligible  for 
classification  in  subheading  0404.90.10, 
HTSUS,  because  in  petitioner's  view  it 
does  not  conform  to  all  the  requirements 
set  forth  in  Additional  U.S.  Note  13  to 
Chapter  4  (set  forth  above).  The  petition 
asked  CBP  to  review  two  classification 
rulings  on  products  identified  as  "milk 
protein  concentrates."  On  September 
18,  2002,  a  notice  of  the  petition  was 
published  in  the  Federal  Register  (67 
FR  58837)  informing  the  public  of  the 
petition  and  inviting  comments  on  the 
correctness  of  CBP  classification  of  the 
merchandise. 

After  careful  review  of  arguments  set 
forth  by  petitioner,  as  well  as  those 
raised  by  comments  received  in 
response  to  the  Federal  Register  Notice, 
CBP  determined  that  the  classification 
contained  in  the  rulings  under  review 
was  correct  and,  on  April  1,  2003  issued 
the  decision  appended  hereto,  which 
denied  the  petitioner's  requested 
reclassification  of  the  goods. 

On  April  29,  2003,  pursuant  to  19 
CFR  175.23,  by  letter  to  the  CBP, 
petitioner  filed  a  notice  that  it  desired 
to  contest  the  classification  of  the  goods. 
The  notice  to  contest  designated  the 
ports  at  which  the  goods  are  currently 
being  entered  and  at  which  petitioner 
desires  to  protest  the  liquidation  of  one 
entry  of  the  goods. 

Authority:  This  notice  is  published  in 
accordance  with  19  CFR  175.24  and  19 
U.S.C.  1516. 

Dated:  July  9,  2003. 

Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 
Protection. 

HQ  965592  * 

April  1.  2003. 

CLA-2  RR:CR:GC  965592ptl 

Category:  Classification. 

Tariff  No.:  0404.90.10. 

RE:  Domestic  Interested  Party  Petition  on 

Dairy  Protein  Blends. 
Mr.  Robert  Torresen,  Sidley  Austin  Brown  & 

Wood,  LLP.  1501  K  Street,  NW., 

Washington.  DC  20005. 

Dear  Mr.  Torresen:  This  letter  concerns 
Customs  decision  regarding  a  petition  you 
filed  on  behalf  of  the  National  Milk 
Producers  Federation  (NMPF),  pursuant  to 
Section  516,  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1516).  involving  the  tariff 
classification  of  certain  products  referred  to 
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as  dairy  protein  blends  under  the 
Harmonized  Tariff  Schedule  of  the  United 
States  (HTSUS). 

Facts 

On  June  21,  2001.  NMPF  requested  that 
Customs  initiate  a  proceeding  under  Section 
625(c)  of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1625(c)),  to  modify  various  ruling 
letters  relating  to  the  classiflcation  under  the 
HTSUS  of  certain  dairy  protein  blends 
identified  as  "milk  protein  concentrates" 
(MPC).  Should  Customs  not  initiate  a 
proceeding  under  section  625,  NMPF 
requested  that  its  communication  be 
considered  a  domestic  interested  party 
petition  pursuant  to  Section  516  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C.  1516). 

Specifically,  NfMPF  contends  that  certain 
dairy  products  classified  in  New  York  ruling 
letters  (NY)  800374,  dated  July  27, 1994,  and 
NY  D83787,  dated  November  13, 1998,  did 
not  meet  the  statutory  definition  of  MPC  and 
were  therefore  not  classifiable  in  subheading 
0404,90.10,  HTSUS,  which  provides  for 
"milk  protein  concentrates!"  In  its 
submission,  NMPF  suggests  that  the  subject 
dairy  protein  blends  should  be  classified  in 
heading  0402,  HTSUS,  which  provides  for 
milk  and  cream,  concentrated  or  containing 
added  sugar  or  other  sweetening  matter. 

The  products  in  the  rulings  you  have 
identified  are  described  by  the  importer  as 
being  milk  protein  concentrates.  According 
to  the  rulings,  the  products  have  the 
following  ingredients: 

Product  1:  Lactose  (42.2  percent.  ±  0.5 
percent),  protein  (41.5  percent,  ±0.5 
percent),  ash  (8.2  percent,  ±  0.5  percent), 
moisture  (4.1  percent,  ±  0.3  percent),  and  fat 
(2.5  percent,  ±  0.5  percent)  (NY  800374). 

Product  2:  Protein  (41  percent),  fat  (29 
percent),  minerals  (7  percent),  and  moisture 
(6  percent)  (NY  D83787). 


Both  products  contain  over  40  percent 
protein  by  weight.  Additionally,  product  2 
also  contains  a  significantly  higher 
percentage  of  fat  than  naturally  occurs  in 
milk.  Neither  ruling  contains  any  information 
about  how  the  product  was  manufactured 
and  there  is  no  indication  that  this 
information  was  provided  to  Customs. 
Unfortunately,  any  materials  which  might 
have  been  included  in  the  original  case  files 
were  lost  in  the  destruction  of  the  New  York 
Customs  House  at  the  World  Trade  Center  on 
September  11,  2001. 

As  requested.  Customs  reviewed  the 
classification  decisions  in  both  NY  800374 
and  NY  D83787.  This  review  did  not 
persuade  Customs  that  the  classification  in 
those  rulings  was  incorrect.  Therefore,  on 
September  18,  2002,  in  accordance  with  the 
procedures  outlined  in  19  U.S.C.  1516,  and 
Title  19,  Code  of  Federal  Regulations,  Part 
175  (19  CFR  Part  175),  Customs  published  a 
notice  of  "Receipt  of  Domestic  Interested 
Party  Petition  Concerning  Tariff 
Classification  of  Dairy  Protein  Blends"  in  the 
Federal  Register  (67  FR  58837).  Customs 
summarized  the  NMPF  contentions  and 
invited  the  public  to  comment  on  the 
correctness  of  the  rulings  cited  and  the 
arguments  made  by  NMPF.  During  the 
comment  period  that  ended  on  November  18. 
2002.  Customs  received  over  960  comments. 
Many  of  the  comments  contained  nearly 
identical  language  expressing  support  for  or 
opposition  to  the  NMPF  position. 

Issue 

Whether  milk  protein  concentrates  of 
subheading  0404.90.10.  HTSUS,  are  limited 
to  products  produced  by  ultrafiltration  and 
containing  casein  and  lactalbumin  in  the 
same  proportion  as  found  in  milk,  or  whether 
they  aJso  include  a  blend  of  milk  constituents 
and  concentrated  milk  proteins  where  the 


total  casein  and  lactalbumin  content  exceeds 
40  percent  by  weight. 

Law  and  Analysis 

Merchandise  is  classifiable  under  the 
Harmonized  Tariff  Schedule  of  the  United 
States  (HTSUS)  in  accordance  with  the 
General  Rules  of  Interpretation  (GRIs).  The 
systematic  detail  of  the  HTSUS  is  such  that 
most  goods  are  classified  by  application  of 
GRI 1 ,  that  is,  according  to  the  terms  of  the 
headings  of  the  tariff  schedule  and  any 
relative  Section  or  Chapter  Notes.  In  the 
event  that  the_goods  caiuiot  be  classified 
solely  on  the  basis  of  GRI  1,  and  if  the 
headings  and  legal  notes  do  not  otherwise 
require,  the  remaining  GRIs  may  then  be 
applied  in  order. 

In  understanding  the  language  of  the 
HTSUS,  the  Harmonized  Commodi^f 
Description  and  Coding  System  Explanatory 
Notes  may  be  utilized.  The  Explanatory 
Notes  (ENs),  although  not  dispositive  or 
legally  binding,  provide  a  commentary  on  the 
scope  of  each  heading  of  the  HTSUS,  and  are 
the  official  interpretation  of  the  Harmonized 
System  at  the  international  level.  See  T.D. 
89-80,  54  Fed.  Reg.  35127,  35128  (August  25, 
1989). 

The  HTSUS  provisions  under 
consideration  a/e  as  follows: 
0402 — Milk  and  cream,  concentrated  or 

containing  added  sugar  or  other 

sweetening  matter: 
0404 — Whey,  whether  or  not  concentrated  or 

containing  added  sugar  or  other 

sweetening  matter;  products  consisting  of 

natural  milk  constituents,  whether  or  not 

containing  added  sugar  or  other 

sweetening  matter,  not  elsewhere  specified 

or  included: 


0404.90  Other: 

0404^90.10 Milk  protein  concentrates 

Other: 

Dairy  products  described  in  additional  U.S.  note  1  to  chapter  4: 

0404.90.28  ., Described  in  general  note  15  of  the  tariff  schedule  and  entered  pursuant  to  its  provisions. 

0404.90.30 Described  in  additional  U.S.  note  10  to  this  chapter  and  entered  pursuant  to  its  orovisions 

0404.90.50  Other  1 


» See  subheadings  9904.04.50-9904.05.01. 

Additional  U.S.  Note  13  to  Chapter  4 
describes  "Milk  protein  concentrate"  as 
follows: 

13.  For  purposes  of  subheading  0404.90.10, 
the  term  "milk  protein  concentrate"  means 
any  complete  milk  protein  (casein  plus 
lactalbumin)  concentrate  that  is  40  percent  or 
more  protein  by  weight. 

You  contend  that  the  products  classified  in 
NY  800374  and  NY  D83787  are  not 
"complete  milk  proteins"  as  defined  by 
Additional  U.S.  Note  13  because  they  are  not 
"imified  protein  complexes  in  which  both 
the  casein  and  lactalbiunin  are  present  in  the 
same  proportion,  relative  to  each  other,  as 
they  are  found  in  milk."  Even  though  the 
rulings  do  not  provide  information  about  the 
method  of  manufactiu-e,  you  also  contend 
that  neither  product  of  the  rulings  can  be 


described  as  "concentrates,"  since  you 
contend  that  they  have  not  been  produced 
and  concentrated  by  means  of  ultrafiltration. 
You  assert  that  the  language  of  Additional 
U.S.  Note  13  is  intended  to  restrict 
classification  in  subheading  0404.90.10, 
HTSUS,  to  products  which  have  been 
produced  from  skim  milk  by  a  process  " 
known  as  ultrafiltration.  In  that  process,  skim 
milk  is  forced  through  a  membrane  which 
allows  smaller  lactose,  water,  mineral,  and 
vitamin  molecules  to  pass  through  the 
membrane,  while  the  larger  protein  and  fat 
molecules  are  retained  and  concentrated. 
You  argue  that  the  phrase  "complete  milk 
protein  (casein  plus  lactalbumiri)"  requires 
that  a  product  classified  in  subheading 
0404.90.10  contain  only  fully  functional, 
single  (unified)  protein  complexes  in 


concentrate  form.  You  claim  that  only 
products  made  by  the  ultrafiltration  process 
contain  such  proteins.  You  also  contend  that 
milk  proteins  obtained  from  methods  other 
than  ultrafiltration  are  neither  complete  nor 
fully  functional.  You  state  that  products 
produced  by  means  other  than  ultrafiltration 
are  not  products  described  in  the  note  and 
are  not  eligible  for  classification  in 
subheading  0404.90.10,  HTSUS. 

You  refer  to  two  Customs  Headquarters 
ruling  letters.  HQ  070297,  dated  October  7, 

1982,  and  HQ  073235,  dated  December  21, 

1983,  in  which  an  ultrafiltrated  product 
referred  to  as  Total  Milk  Proteinate  (TMP) 
containing  nearly  90  percent  milk  protein 
was  classified  as  a  product  in  chief  value  of 
casein  and  not  subject  to  the  dairy  quota. 
Despite  the  fact  that  these  rulings  were 
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issued  under  the  Tariff  Schedules  of  the 
United  States  (TSUS)  (the  predecessor  to  the 
Harmonized  Tariff  Schedule  of  the  United 
States),  you  argue  that  they  show  a  clear 
intent  of  Customs  to  classify  only  products 
which  are  manufactured  by  means  of 
ultrafiltration  in  non-quota  provisions.  In 
your  view,  these  rulings  served  as  the 
impetus  for  Congressional  modification  of 
the  TSUS.  To  support  your  position  you 
provided  language  from  the  1984  Senate 
Finance  Committee  Report  on  the  Omnibus 
Tariff  and  Trade  Measures  (S.  Prt  98-219) 
which  created  three  new  provisions  in  the 
TSUS  to  provide  for:  Whey  Protein 
Concentrate  (Item  118.35);  Lactalbumin  (Item 
118.40);  and  Milk  Protein  Concentrate  (Item 
118.45).  The  Committee  report  describes  total 
milk  proteinate  as  being  "a  soluble  milk 
proteinate  in  which  casein  and  undenatured 
whey  products  are  isolated  as  a  single  protein 
complex." 

That  Committee  Report  also  contained  a 
proposed  TSUS  Headnote  defining  milk 
protein  concentrate  as  "any  milk  protein 
concentrate  that  is  40  percent  or  more  protein 
by  weight."  You  contend  that  the  report 
demonstrates  that  only  ultrafiltrated  milk 
protein  concentrates  were  intended  to  be 
included  within  the  non-quota  tariff 
provision  created  by  Congress.  When  the 
HTSUS  was  adopted,  the  non-quota 
treatment  of  MFCs  was  carried  forward  to  the 
subheading  at  issue.  However,  you  concede 
that  Congress  did  not  include  any  language 
in  either  the  TSUS  Headnote,  or  the  HTSUS 
Additional  U.S.  Note,  which  explicitly 
identifies  any  particular  manufacturing 
process  as  being  required  for  MPC. 

As  stated  above,  goods  are  classified  under 
the  HTSUS  according  to  the  terms  of  the 
headings  and  relevant  section  and  chapter 
notes  and  by  applying  the  GRIs  in  order.  You 
have  contended  that  the  MPC  products  in  the 
identified  rulings  should  be  classified  in 
heading  0402,  HTSUS.  Heading  0402, 
HTSUS.  provides  for:  Milk  and  cream, 
concentrated  or  containing  added  sugar  or 
other  sweetening  matter.  "Concentrated" 
milk  is  defined  by  the  U.S.  Food  and  Drug 
Administration  (FDA)  as  being  "the  liquid 
food  obtained  by  partial  removal  of  water 
from  milk."  The  products  which  are  the 
subjects  of  the  disputed  rulings  are  not 
concentrated  milk,  but  rather  are  products 
which  consist  of  milk  constituents.  The  ENs 
to  heading  0404.  HTSUS,  provide,  in 
pertinent  part,  "The  heading  also  covers 
fresh  or  preserved  products  consisting  of 
milk  constituents,  which  do  not  have  the 
same  composition  as  the  natural  product, 
provided  they  are  not  more  specifically 
covered  elsewhere.  Thus  the  heading 
includes  products  which  lack  one  or  more 
natural  milk  constituents,  milk  to  which 
natural  milk  constituents  have  been  added 
(to  obtain,  for  example,  a  protein-rich 
product)."  As  such,  milk  protein 
concentrates  are  described  by  the  terms  of 
heading  0404  and  not  those  of  heading  0402. 
Accordingly,  they  are  ineligible  for 
classification  in  heading  0402  and  we  must 
now  determine  the  correct  subheading  for  the 
products  within  heading  0404,  HTSUS. 

The  manufacturers  and  importers  buy  and 
sell  the  products  under  consideration  as 


"Milk  Protein  Concentrates."  We  have 
determined  that  the  products  are  goods  of 
heading  0404,  HTSUS.  We  must  now 
determine  whether  the  products  are  included 
within  the  scope  of  the  legal  definition  of 
milk  protein  concentrate  contained  in 
Additional  U.S.  Note  13  to  Chapter  4. 

A  number  of  the  comments  received  in 
response  to  the  516  Notice  discussed  the 
terms  of  Additional  U.S.  Note  13.  Many  of 
the  comments  contend  that  your  position, 
which  limits  coverage  of  the  Note  to  products 
produced  by  ultrafiltration,  is  not  supported 
by  the  language  of  the  Note.  These  comments 
point  out  that  when  Congress  was  drafting 
the  Note,  it  could  have  used  restrictive 
language  to  achieve  the  result  you  urge. 
However,  this  was  not  done. 

These  commenters  state  that  in  the  food 
industry,  the  term  "milk  protein 
concentrates"  is  commonly  used  to  refer  to 
a  wide  variety  of  products  of  varying 
composition.  These  products  are 
manufactured  to  specification  to  render  them 
suitable  for  specific  end  uses  in  the  food 
industry.  In  addition,  they  point  out  that 
certain  milk  protein  concentrates  are 
obtained  by  a  combination  of  ultrafiltration 
and  blending,  while  other  products  contain 
milk  proteins  that  are  isolated  bom  milk  by 
other  processes  such  as  precipitation.  They 
contend  that  products  containing  40  percent 
or  more  protein  by  weight  have  more  protein 
than  milk  and  are  thus  milk  protein 
concentrates.  They  also  note  that  if  Congress 
intended  the  provision  to  be  limited  to  the 
total  milk  proteinate  that  was  the  subject  of 
the  previous  Customs  ruling,  it  would  not 
have  enacted  the  broad  language  of 
Additional  Note  13  and  would  not  have  set 
the  milk  protein  threshold  as  low  as  40 
percent. 

Upon  consideration  of  the  petition  and  the 
comments  submitted.  Customs  agrees  with 
the  comments  received  that  the  Note  does  not 
restrict  MFCs  to  any  particular  method  of 
manufacture.  Rather,  the  Note  speaks  to 
"any"  complete  milk  protein  concentrate 
which  contains  a  specified  protein 
percentage  by  weight.  The  use  of  the  term 
"any"  suggests  that  a  broad  rather  than 
restrictive  reading  of  the  note  was  intended. 
The  Note  does  require  that  the  protein  be 
"complete"  which,  according  to  the  Note. 
requires  that  it  contain  casein  and 
lactalbumin.  However,  the  Note  neither 
requires  that  the  proteins  be  in  the  same 
proportion  as  they  are  found  in  milk,  nor 
does  it  specify  relative  percentages  of  the 
protein  components.  It  requires  only  that  the 
source  of  the  proteins  be  milk,  that  casein 
and  lactalbumin  be  present,  and  that  they 
constitute  40  percent  or  more,  by  weight,  of 
the  product. 

None  of  the  conditions  you  urge  such  as 
retention  of  "fully  functional  properties"  and 
that  the  proteins  not  be  "denatured",  which 
you  have  indicated  are  requirements  for 
inclusion  in  the  subheading  0404.90.10,  are 
specified  in  the  text  of  Additional  U.S.  Note 
13  to  Chapter  4.  Had  Congress  intended  the 
subheading  to  be  limited  to  only  those 
products  which  meet  the  standards  you 
specify,  it  could  have  drafted  the  provision 
accordingly.  However,  the  text  that  was 
adopted  does  not  contain  any  of  the  narrow 


restrictions  you  describe.  Moreover,  there  is 
nothing  in  the  legislative  history  that 
demonstrates  an  intent  to  limit  the  provision 
to  ultrafiltrated  products.  Finally,  as  many 
commenters  pointed  out,  and  the  study 
performed  by  the  General  Accounting  Office 
on  this  issue  made  clear,  the  term  "milk 
protein  concentrates"  is  used  in  commerce  to 
refer  to  a  class  of  products  much  broader 
than  those  produced  by  ultrafiltration.  For 
example,  the  study  states  that  products 
known  as  milk  protein  concentrates 
produced  in  Canada  are  made  by  blending 
milk  proteins.  (General  Accounting  Office, 
Report  to  Congressional  Requesters,  Dairy 
Products:  Imports,  Domestic  Production,  and 
Regulation  of  Ultra-filtered  Milk.  GAO-01- 
326,  March  2001,  at  7).  Tariff  terms  are 
presumed  to  reflect  their  commercial 
meaning.  [Nylos  Trading  Co.  v.  United  States. 
37  CCPA  71  (1949);  Carl  Zeiss,  Inc  v.  United 
States.  195  F.3d  1375  (1999),  citing  Simod 
Am.  Corp.  v.  United  States,  872  F.2d  1572     . 
(Fed.  Cir.  1989). 

For  a  product  to  he  eligible  for 
classification  in  subheading  0404.90.10. 
HTSUS.  it  must  be  a  concentrate.  You  argue 
that  the  term  refers  to  a  product  that  has  had 
liquids  removed  from  it  to  make  it  stronger, 
and  that  only  ultrafiltered  products  satisfy 
this  requireinent.  Customs  itself  initially 
considered  this  view  in  2001.  when,  as  part 
of  a  Notice  of  proposed  revocation,  it  stated: 
"the  common  dictionary  meaning  of  the 
words  'milk  protein  concentrate'  would  be  a 
protein  product  derived  from  milk  in  which 
the  milk  protein  content  has  been  intensified 
or  purified  by  the  removal  of  'foreign  or 
inessential'  milk  constituents,  such  as  water, 
minerals  and  lactose."  {See  Customs  Bulletin 
and  Decisions.  Vol.  35,  No.  40.  October  3, 
2001). 

Comments  received  in  response  to  that 
Notice  noted  that  products  luiown  in  the 
trade  as  milk  protein  concentrates  were  in 
fact  produced  by  a  variety  of  methods  other 
than  ultrafiltration.  They  argued  these 
products,  e.g..  a  blend  of  skim  milk  and  whey 
protein  concentrates  or  caseinates.  were 
concentrates  since  they  were  dairy  products 
whose  milk  protein  content  was  higher  than 
that  found  in  milk. 

Upon  further  consideration.  Customs 
agrees  that  such  products  may  be  considered 
concentrates  within  the  meaning  of  the 
provision.  These  products  consist  of  milk 
constituents  whose  protein  content  has  been 
intensified  by  blending  with  a  concentrated 
milk  protein  such  as  whey  protein 
concentrate  or  caseinates. 

hi  that  same  proposed  revocation,  Customs 
referred  to  an  International  Dairy  Federation 
publication  of  May  1992,  as  the  basis  for  the 
statement  that  "The  dairy  industry  has 
specific  terminology  and  parameters  when 
referring  to  milk  protein  concentrate." 

While  that  statement  reflected  certain 
information  before  Customs  at  the  time  of  the 
proposal,  comments  received  thereafter 
revealed  that  there  is  no  standard  of  identity 
for  MPC  recognized  under  the  Codex 
AJimentarius  or  other  international  non- 
governmental organizations.  Similarly,  there 
is  no  recognized  commercial  standard  for 
these  products.  Milk  protein  concentrates 
contain  varying  amounts  of  milkfat,  proteins 
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and  other  constituents  which  are  customized 
by  producers  to  meet  the  needs  of  customers. 

It  has  become  clear  that  in  the  dairy 
industry,  it  currently  is  common  practice  to 
create  products  by  adding  ingredients,  which 
may,  in  fact  be  protein  concentrates 
themselves  (such  as  whey  protein 
concentrates  or  caseinates),  to  raw  materials. 
The  resulting  products  are  marketed  and  sold 
to  customers  as  milk  protein  concentrates. 
This  practice  is  acknowledged  by  the 
previously  cited  EN  to  heading  0404,  "Thus 
the  heading  includes  *  •  •  milk  to  which 
natiual  milk  constituents  have  been  added 
(to  obtain,  for  example,  a  protein-rich 
product)." 

Based  upon  the  foregoing  information 
provided  in  the  comments.  Customs  decided 
to  withdraw  the  proposed  revocation  of  the 
rulings. 

Additional  U.S.  Note  13  to  Chapter  4,  in 
our  view,  describes  a  product,  not  a  process. 
The  provision  cannot  be  seen  to  specify  all 
the  methods  that  might  be  employed  to  create 
MPC,  in  part  because  they  had  not  been 
developed.  Technologies  have  developed 
since  1984  which  enable  manufacturers  to 
produce  an  increasing  number  of  varieties  of 
products  that  are  entered  into  the 
marketplace  and  offered  for  sale  to 
purchasers  which  are  identified  as  MFCs. 
This  analysis  of  tariff  language  was  recently 
employed  by  the  United  States  Court  of 
International  Trade  when,  in  reference  to 
chemical  products,  it  stated:  "*  •  "the  tariff 
schedule  should  not  be  interpreted  by 
reference  to  the  method  of  producing  the 
chemical  compound  at  issue,  instead  of  the 
relative  simplicity  of  the  finished  product's 
chemical  structure.  Relying  on  method  of 
production  would  undermine  any 
consistency  in  the  classification  of  imported 
chemicals,  as  new  and  complex  chemical 
processes  are  developed  constantly  "  E.T. 
Horn  Co.  v.  United  States,  CIT  Slip  Op.  03- 
20  (February  27,  2003). 

Over  the  course  of  many  years,  Customs 
has  classified  many  different  products 
identified  as  MFCs  in  subheading  0404.90.10, 
HTSUS.  These  products  contain  varying 
amounts  of  proteins  and  other  ingredients 
such  as  nrilkfat  and  lactose.  The 
determinative  factor  in  these  rulings  has  been 
the  protein  content,  not  the  manufacturing 
process  (see,  HQ  950484,  dated  January  3, 
1992,  a  product  produced  from  skim  milk  by 
a  chromatographic  separation  process, 
containing  76  to  80  percent  protein;  NY 
812858.  dated  August  3, 1995,  a  product 
produced  ft-om  coagulated,  heated  skim  milk, 
containing  80  percent  protein;  NY  800374. 
dated  July  27, 1994,  process  unidentified, 
protein  content  41  percent;  HQ  965395,  dated 
April  5,  2002,  a  product  produced  either  by 
dry  blending  nonfat  dry  milk,  whey  protein 
concentrate  35  and  fine,  90-mesh  casein  or  by 
mixing  condensed  liquid  skim  milk  with 
whey  protein  concentrate  35  and  casein, 
containing  42  to  44  percent  protein). 
Moreover,  these  products  were  bought  and 
sold  in  the  trade  as  MFCs. 

Based  upon  the  above  analysis  of  the 
language  of  the  tariff,  the  arguments  you 
raised  and  the  comments  received  in 
response  to  the  Notice,  Customs  finds  that 
the  classification  provided  in  rulings  NY 


800374,  dated  July  27,  1994  and  NY  D83787, 
dated  November  13,  1998  is  correct. 
Accordingly,  Customs  hereby  denies  your 
petition  to  reclassify  the  subject  products, 
referred  to  as  dairy  protein  blends. 

Holding 

The  classification  of  milk  protein 
concentrates  in  subheading  0404.90.10, 
HTSUS,  in  NY  800374,  dated  July  27, 1994 
and  NY  D83787,  dated  November  13, 1998. 
which  were  the  subject  of  the  domestic 
interested  party  petition,  is  correct,  and  these 
rulings  are  affirmed. 

Please  be  advised  that  pursuant  to  19  CFR 
175.23,  if  you  so  v«rish,  you  may  file  a  notice 
that  you  desire  to  contest  the  classification  of 
the  subject  products  within  30  days  of  the 
date  of  this  letter.  Such  notice  should  also 
designate  the  port  or  ports  at  which  the 
products  are  being  imported  into  the  United 
States,  and  at  which  you  desire  to  protest. 

Sincerely, 
Myles  B.  Harmon, 
Director,  Commercial  Rulings  Division. 

(FR  Doc.  03-17802  Filed  7-14-03;  8:45  am) 

BNJJNG  CODE  4aaMB-i> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dockat  Ho.  FR-4820-N-31] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Assisted  Uving  Conversion  Program 
(ALCP) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTK>N:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  September 
15,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  subnvit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building.  Room 
8003,  Washington.  DC  20410  or 
Wayne_Eddins@hud.gov. 

FOR  FURTHER  INFCRMATIGN  CONTACT: 
Willie  Spearmon.  Director.  Office  of 
Housing  Assistance  and  Grant 
Administration,  Department  of  Housing 
and  Urban  Development.  451  7th  Street 
SW..  Washington.  DC  20410,  telephone 


(202)  708-3000,  {this  is  not  a  toll  free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  MFORMATXM:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  Ae  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,. permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Assisted  Living 
Conversion  I^ogram  (ALCP). 

OMB  Control  Number,  if  applicable: 
2502-0542. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  collection  is  a  grant 
application  and  reporting  forms  for 
HUD's  Assisted  Living  Conversion 
Program  (ALCP).  HUD  will  use  the  grant 
applications  to  determine  an  applicant's 
need  for  and  capacit>'  to  administer 
grant  funds.  The  applicants  are  usually 
not-for-profit  institutions.  HUD  will 
evaluate  applications  through  the  use  df 
statutory  and  administratively 
designated  selection  criteria. 

Agency  form  numbers,  if  applicable: 
HUD-50080-ALCP.  HUD-92045.  HUD- 
424.  HUD-424B,  HUD-2880.  HUD- 
2991,  and  SF-269. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated  total 
number  of  burden  hours  needed  to 
prepare  the  information  collection  is 
2.550;  the  number  of  respondents  is  30 
generating  approximately  135  annual 
responses;  the  frequency  of  response  is 
quarterly,  semi-annually,  and  annually; 
and  the  estimated  time  needed  to 
prepare  the  response  varies  from  15 
minutes  to  80  hours. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  collection. 
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Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C,  chapter  35,  as  amended. 

Dated:  July  7,  2003. 

Sean  G.  Cassidy, 

General  Deputy  Assistant  Secretary  for   ' 
Housing-Deputy  Federal  Housing 
Commissioner. 

IFR  Doc.  03-17770  Filed  7-14-03;  8:45  am] 
BIUMG  CODE  4310-27-M 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4837-0-33] 

Delegation  of  Authority  To  Affix 
Department  Seal  and  Authenticate 
Documents 

agency:  Office  of  the  Secretary.  HUD. 
ACTION:  Delegation  of  authority. 


SUMMARY:  This  delegation  of  authority 
revises  and  updates  the  designation  of 
Department  officials  and  staff 
designated  to  affix  the  Department's  seal 
and  authenticate  copies  of  documents. 
EFFECTIVE  DATE:  July  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shari  Weaver,  Managing  Attorney, 
Office  of  Litigation,  Office  of  General 
Counsel,  Room  10258,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington.  DC 
20410-0500;  telephone  (202)  708-0300. 
(This  is  not  a  toll-free  number.)  For 
those  needing  assistance,  this  number 
may  be  accessed  through  TTY  by  calling 
the  toll-free  Federal  Information  Relay 
Service  number  at  1-800-877-8339. 

Section  A.  Authority  Delegated 

Each  of  the  following  HUD  employees 
is  designated  as  an  Attesting  Officer  and 
is  authorized  to  cause  the  seal  of  the 
Department  of  Housing  and  Urban 
Development  to  be  affixed  to  such 
docimients  as  may  require  its 
application  and  to.  certify  that  a  copy  of 
any  book,  paper,  microfilm,  or  other 
document  is  a  true  copy  of  that  in  the 
files  of  the  Department: 

1.  Each  Assistant  Secretary; 

2.  President,  Government  National 

Mortgage  Association; 

3.  Inspector  General; 

4.  General  Counsel; 

5.  Chief  Financial  Officer; 

6.  The  Director  of  each  Headquarters 

Office; 

7.  Each  Deputy  Assistant  Secretary; 

8.  Each  Regional  Director; 

9.  Each  Field  Office  Director; 

10.  Each  Deputy  General  Counsel; 

11.  Each  Associate  General  Counsel; 

12.  Each  Assistant  General  Coimsel; 

13.  Each  Regional  Counsel; 

14.  Each  Chief  Counsel;  and 


15.  The  Docket  Clerks,  in  the  Office  of 
General  Counsel. 

Section  B.  Authority  Revoked 

This  delegation  revokes  and 
supersedes  the  delegation  of  authority 
published  on  October  23.  1995  (60  FR 
54380). 

Authority:  Sections  7(d)  and  (g). 
Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)  and  (g)). 

Dated:  July  2,  2003. 
Mel  Martinez, 

Secretary. 

(FR  Doc.  03-17769  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  4210-32-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


[Docket  No.  FR-4837-D-1 3] 


Delegation  of  Authority  to  the 
President  of  the  Government  National 
Mortgage  Association 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  delegation  of 
authority. 


SUMMARY:  The  Secretary  of  HUD  is 
delegating  to  the  President,  Government 
National  Mortgage  Association  (Ginnie 
Mae),  all  authority  of  the  Secretary  with 
respect  to  management  of  Ginnie  Mae 
and  Giimie  Mae's  programs,  pursuant  to 
Title  in  of  the  National  Housing  Act. 
EFFECTIVE  DATE:  June  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Owens,  Government  National 
Mortgage  Association,  Room  6286. 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW., 
Washington,  DC  20410-9000;  telephone 
(202)  708-2648  (this  is  not  a  toll-free 
number).  Speech-  or  hearing-impaired 
individuals  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at  1- 
800-877-8339. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary  is  in  the  process  of  updating 
delegations  issued  to  officials  within  the 
Department,  including  the  President  of 
Ginnie  Mae,  which  is  a  wholly-owned 
government  corporation  within  the 
Department,  pursuant  to  42  U.S.C. 
3534(b).  In  this  delegation  of  authority, 
the  Secretary  delegates  to  the  President 
of  Ginnie  Mae  all  authority  of  the 
Secretary  with  respect  to  management  of 
Ginnie  Mae  and  Ginnie  Mae's  programs, 
pursuant  to  Title  in  of  the  National 
Housing  Act,  12  U.S.C.  1716  et  seq.  la 
this  document  the  Secretary  retains 
authority  under  this  statute  and  also 
delegates  this  authority  to  the  President 
of  Ginnie  Mae. 


Accordingly,  the  Secretary  delegates 
authority  as  follows: 

Section  A.  Authority  Delegated 

The  President  of  Ginnie  Mae  is 
delegated  the  authority  of  the  Secretary 
with  respect  to  management  of  Giimie 
Mae  and  Ginnie  Mae's  programs, 
pursuant  to  Title  ffl  of  the  National 
Housing  Act,  12  U.S.C.  1716  et  seq. 

Section  B.  Authority  To  Redelegate 

The  authority  delegated  in  this 
document  may  be  redelegated  by  the 
President  of  Ginnie  Mae  in  writing  to 
officials  in  Giimie  Mae  except  the 
authority  to  issue  and  waive  regulations. 

Section  C.  Authority  Excepted        " 

The  authority  delegated  in  this 
document  does  not  include  the 
authority  to  sue  and  be  sued.  " 

Authority:  Section  7(d),  Department  of 
Housing  and  Urban  Development  Act,  42 
U.S.C.  3535(d). 

Dated:  June  30,  2003. 
Mel  Martinez, 

Secretary. 

[FR  Doc.  03-17768  Filed  7-14-03;  8:45  ami 

BILUNG  CODE  4210-66-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  applications 
for  permit. 


SUMMARY:  The  public  is  invited  to 
comment  on  the  following  application 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  August  14. 
2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700,  Arlington.  Virginia  22203; 
fax(703)  358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  (703)  358-2104. 


Federal  Register /Vol.  68,  No.  135 /Tuesday,  July  15,  2003 /Notices 


41841 


SUPPLEMENTARY  INFORMATION:  The 
public  is  invited  to  comment  on  the 
following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  etseq.),  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  application  or  requests 
for  a  public  hearing  on  this  application 
should  be  submitted  to  the  Director 
(address  above).  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  EHrector. 

Applicant:  Darren  A.  Collins,  Galena, 
KS,  PRT-073836. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  ourent  valid  OMB 
control  number. 

Dated:  July  3.  2003. 
Monica  Farris, 

Senior  Permit  Biologist.  Branch  ofPennits, 
Division  of  Management  Authority. 
(PR  Doc.  03-17849  Filed  7-14-03;  8:45  am) 
BtUJNQ  CODE  4ai«-SS-P 


DEPARTMENT  OF  THE  INTEfttOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Rnal 
Restoration  Plan  and  Environmental 
Assessment  for  ttie  Lone  Mountain 
Processing,  Inc.  Coal  Slurry  Spill 
Natural  Resource  Damage  Assessment 
In  Lee  County,  VA 

agency:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service) ,  on  behalf  of  the 
Department  of  the  Interior  (DOI), 
announces  the  release  of  the  Final 
Restoration  Plan  and  Enviromnental 
Assessment  (RP/EA)  for  the  Lone 
Mountain  Processing.  Inc.  (LMPI)  Coal 
Slurry  Spill  Natural  Resoiuce  Damage 
Assessment  in  Lee  Coimty,  Virginia. 
The  RP/EA  describes  the  trustee's  plan 
to  restore  natural  resources  injured  as  a 


result  of  a  release  of  hazardous 
substances. 

ADDRESSES:  Requests  for  copies  of  the 
Final  RP/EA  may  be  made  to:  U.S.  Fish 
and  Wildlife  Service,  Virginia  Field 
Office,  6669  Short  Lane,  Gloucester, 
Virginia  23061. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Schmerfeld,  U.S.  Fish  and  Wildlife 
Service,  6669  Short  Lane,  Gloucester, 
Virginia  23061.  Interested  parties  may 
also  call  804-693-6694,  extension  107, 
for  further  information. 
SUPPLEMENTARY  INFORMATION:  On 
October  24, 1996,  a  failure  in  a  coal 
slurry  impoimdment  associated  with  a 
coal  processing  plant  owned  by  LMPI  in 
Lee  County,  Virginia,  resulted  in  the 
release  of  six  million  gallons  of  coal 
slurry  to  the  Powell  River  watershed. 
The  spill  occurred  when  subsidence  in 
the  coal  slurry  impoundment  caused  the 
coal  slurry  to  enter  a  system  of 
abandoned  underground  coal  mine- 
works.  The  coal  slurry  exited  through  a 
mine-works  surface  portal  at  Gin  Creek, 
causing  the  release  of  the  coal  slurry 
into  a  series  of  tributaries  to  the  Powell 
River.  "Blackwater,"  a  mix  of  water, 
coal  fines,  and  clay,  and  associated 
contaminants,  extended  far 
downstream.  The  coal  slurry  spill 
impacted  fish,  endangered  freshwater 
mussels,  other  benthic  organisms, 
supporting  aquatic  habitat,  and 
designated  critical  habitat  for  two 
federally  listed  fish.  Federally  listed 
bats  and  migratory  birds  may  have  also 
been  affected  acutely  due  to  a  loss  of  a 
food  supply,  and  chronically  due  to 
possible  acciunulation  of  contaminants 
through  the  food  chain. 

A  Consent  Decree  (CD)  was  entered 
with  the  U.S.  District  Court  for  the 
Western  District  of  Virginia,  Big  Stone 
Gap  Division  by  the  United  States  and 
LMPI  on  March  5,  2001,  to  address 
nattural  resource  damages  residting  from 
the  1996  release.  The  CD  required  that 
LMPI  pay  $2,450,000  to  the  DOI  Natural 
Resource  Damage  Assessment  and 
Restoration  Fund.  The  CD  stipulates 
that  these  funds  are  to  be  "*  *  * 
utilized  for  reimbursement  of  past 
natural  resource  damage  assessment 
costs,  and  restoration,  replacement  or 
acquisition  of  endangered  and 
threatened  fishes  and  mussels  located  in 
the  Powell  River  and  its  watershed,  or 
restoration,  replacement  or  acquisition 
of  their  habitats  or  ecosystems  which 
support  them,  or  for  restoration 
planning,  implementation,  oversight 
and  monitoring." 

Section  llllj)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  requires 
natural  resource  trustees  to  develop  a 


restoration  plan  prior  to  allocating 
recoveries  to  implement  restoration 
actions,  and  to  obtain  public  comment 
on  that  plan.  Under  the  National 
Environmental  Policy  Act  (NEPA), 
Federal  agencies  must  identify  and 
evaluate  environmental  impacts  that 
may  result  from  Federal  actions.  A 
Notice  of  Availability  of  the  Draft  RP/EA 
was  published  in  the  Federal  Register 
on  February  15,  2003,  and  a  30-day 
public  comment  period  ended  on  March 
15,  2003.  Public  comments  were 
received  and  are  addressed  in  the  Final 
RP/EA.  The  Final  RP/EA  integrates 
CERCLA  and  NEPA  requirements  by 
siunmarizing  the  affected  environment, 
describing  the  purpose  and  need  for 
action,  and  selecting  and  describing  the 
preferred  restoration  alternative. 

Interested  members  of  the  public  are 
invited  to  review  the  Final  RP/EA. 
Copies  of  the  Final  RP/EA  are  available 
at  die  Service's  Virginia  Field  Office  in 
Gloucester,  Virginia  and  at  the  Service's 
Southwestern  Virginia  Field  Office 
located  at  330  Cummings  Street,  Suite 
A,  Abingdon,  Virginia  24210. 

Author:  The  primary  author  of  this 
notice  is  John  Schmerfeld,  U.S.  Fish  and 
Wildhfe  Service,  Virginia  Field  Office, 
6669  Short  Lane,  Gloucester,  Virginia 
23061. 

Authority:  The  authority  for  this  action  is 
the  CERCLA  of  1980  as  amended,  commonly 
known  as  Superfund  (42  U.S.C.  9601  et  seq.), 
and  the  Natural  Resource  Damage 
Assessment  Regulations  found  at  43  CFR. 
part  11. 

Dated:  June  27.  2003. 
Richard  O.  Botnett, 

Acting  Regional  Director,  Region  5,  Fish  and 
Wildlife  Service,  U.S.  Department  of  the 
Interior,  Designated  Authorized  Official. 
[FR  Doc.  03-17813  Filed  7-14-03;  8:45  am) 

MLLMO  CODE  431 0-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-200-1020-AC-241A] 

Notice  of  Meeting,  Front  Range 
Resource  Advisory  Council  (Coiorado) 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Front  Range 
Resoiuce  Advisory  Coimcil  (RAC),  will 
meet  as  indicated  below. 
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DATES:  The  meeting  will  be  held  on 
August  12  and  13,  2003.  On  August  12 
the  meeting  will  be  held  at  the  VFW 
Hall,  933  Sells  Avenue,  Canon  City, 
Colorado  from  7  p.m.  to  9  p.m.  The 
meeting  will  reconvene  on  August  13  at 
the  Holy  Cross  Abbey  Community 
Center,  2951  E.  Highway  50.  Canon  City, 
Colorado  from  9:15  a.m.  to  4  p.m. 
SUPPLEMENTARY  INFORMATION:  The  15 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  the  Front  Range  Center. 
Colorado.  Planned  agenda  topics 
include: 

On  August  12,  2003  the  public  is 
encouraged  to  provide  comments  on  the 
preliminary  draft  Sustaining  Working 
Landscapes  Initiative. 

On  August  13,  2003  the  Council  will 
discuss  the  preliminary  draft  Sustaining 
Working  Landscapes  Initiative  with  the 
piupose  of  providing  advice  to  the  BLM 
Colorado  State  Director.  All  meetings 
are  open  to  the  public.  The  public  is 
encouraged  to  make  oral  comments  to 
the  Council  between  7  p.m.  and  9  p.m. 
August  12  or  written  statements  may  be 
submitted  for  the  Councils 
consideration.  Depending  on  the 
nimiber  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Summary  minutes  for  the 
Coimcil  Meeting  will  be  maintained  in 
the  Front  Range  Center  Office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Land  Management  (BLM), 
Attn:  Ken  Smith.  3170  East  Main  Street, 
Canon  City.  Colorado  81212.  Phone 
(719)  269-8500. 

Dated:  July  8,  2003. 
John  L.  Carochi, 

Acting  Front  Range  Center  Manager. 

IFR  Doc.  03-17814  Filed  7-14-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Operational  Changes  in  Support  of 
Lake  Cascade  Fishery  Restoration, 
Boise  Project,  Payette  Division,  Idaho 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  and 

conduct  public  scoping  meetings. 


SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  the  Bureau  of 
Reclamation  (Reclamation)  intends  to 
prepare  an  environmental  impact 
statement  (HIS),  and  conduct  associated 
public  scoping  meetings  for  proposed 
operational  changes  at  Lake  Cascade,  on 
the  North  Fork  Payette  River  near 
Cascade.  Idaho.  The  purpose  of  the 
proposed  operational  changes  is  to 
allow  the  Idaho  Department  of  Fish  and 
Game  (IDFG)  to  efficiently  and 
effectively  remove  most  of  the  northern 
pikeminnow  and  largescale  suckers 
from  the  lake.  IDFG  has  determined  that 
the  presence  of  large  numbers  of 
northern  pikeminnow  and  largescale 
suckers  in  the  lake  are  a  major  cause  in 
the  decline  of  the  important  yellow 
perch  and  trout  fishery  and  will  prevent 
recovery  of  the  fishery  unless  their 
numbers  are  significantly  reduced.  The 
current  proposal  is  for  Reclamation  to 
lower  the  water  elevation  of  Lake 
Cascade  to  the  lowest  level  possible  to 
allow  IDFG  to  remove  the  undesirable 
fish  and  restock  the  lake  with  perch  and 
trout. 

Reclamation  has  scheduled  public 
meetings  to  describe  the  proposed 
project  and  obtain  public  input  on 
potential  impacts  of  the  proposed 
operational  changes  at  Lake  Cascade. 
These  meetings  will  assist  in 
determining  issues  and  concerns 
associated  with  the  project  that  will  be 
analyzed  in  the  EIS. 
DATES:  Pubhc  scoping  meetings  will  be 
held  on  the  following  dates: 

•  August  11,  2003,  in  Cascade.  Idaho. 

•  August  12,  2003,  in  Boise  Idaho. 

•  August  13.  2003,  in  Emmett,  Idaho. 
Each  meeting  will  begin  with  a  formal 

presentation  about  the  proposed  project 
from  7  p.m.  to  7:30  p.m.  followed  by  an 
informal  open  house  from  7:30  p.m.  to 
8:30  p.m.  Comments  on  the  proposed 
project  will  be  accepted  through 
September  12,  2003. 

The  meeting  facilities  are  physically 
accessible  to  people  with  disabilities. 
Please  direct  requests  for  sign  language 
interpretation  for  the  hearing  impaired, 
or  other  auxiliary  aids,  to  Steve  Dunn  by 
August  1,  2003.  by  telephone,  fax,  or 
TTY  relay  nimiber  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  notice. 

ADDRESSES:  Written  comments  or    • 
requests  for  inclusion  on  the  EIS 
mailing  list  may  be  submitted  to  ^ureau 
of  Reclamation,  Snake  River  Area* 
Office.  Attention:  Steve  Dunn,  Natural 
Resources  Specialist,  214  Broadway 
Avenue,  Boise  ID  83702-7298. 

The  meetings  will  be  held  at  the 
following  locations: 


•  August  11,  2003,  at  the  American 
Legion  Hall,  105  E  Mill  Street,  Cascade. 
Idaho. 

•  August  12,  2003,  at  the  Idaho 
Department  of  Fish  and  Game,  600  S 
Walnut,  Boise  Idaho. 

•  August  13,  2003,  at  the  U.S. 
Department  of  Agriculture  Service 
Center,  1805  Highway  16.  Emmett, 
Idaho. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anyone  interested  in  more  information 
concerning  the  EIS,  or  who  has 
information  that  may  be  useful  in 
identifying  significant  environmental 
issues,  may  contact  Mr.  Steve  Dunn  at 
telephone  208-334-9844,  or  e-mail 
sdunn@pn.usbr.gov.  TTY  users  may  call 
208-334-9844  by  dialing  711  to  obtain 
a  toll  free  TTY  relay. 
SUPPLEMENTARY  INFORMATION:  Cascade 
Dam  and  Reservoir,  located  on  the 
North  Fork  Payette  River  in  west  central 
Idaho.,  were  constructed  by  Reclamation 
for  use  as  a  Federal  irrigation  facility. 
Cascade  Reservoir,  now  designated  Lake 
Cascade,  has  a  storage  capacity  of 
693,123  acre  feet  and  encompasses 
26,500  surface  acres.  Lake  Cascade, 
along  with  Reclamation's  Deadwood 
Reservoir,  are  part  of  Reclamation's 
Payette  Division  of  the  Boise  Project. 
These  reservoirs  supply  irrigation  water 
to  Idaho  Water  District  65.  which 
encompasses  the  lower  Payette  River 
Basin.  Hydropower  is  generated  at 
Cascade  Dam  by  Idaho  Power  Company. 

At  its  peak  from  the  late  1970's 
through  the  early  1990's,  Lake  Cascade 
was  the  most-fished  water  body  in 
Idaho.  The  year-round  yellow  perch 
fishery  and  stocked  rainbow  trout  and 
coho  salmon  not  only  provided 
thousands  of  recreation  days  for  anglers 
but  also  significant  income  for  the  local 
economy.  The  perch  fishery  vanished 
and  the  trout  fishery  declined 
significantly  in  the  mid-1990's.  and 
neither  has  recovered. 

IDFG  began  investigating  the  decline 
of  the  yellow  perch  fishery  in  Lake 
Cascade  in  1998  and  determined  that 
large  numbers  of  northern  pikeminnow 
and  largescale  suckers  in  the  lake  are  a 
major  cause  in  the  decline  of  the 
recreational  fishery  and  will  prevent 
recovery  of  the  fishery  unless  their 
numbers  are  significantly  reduced. 
Northern  pikeminnow  are  predators  on 
both  yellow  perch  and  trout,  and 
largescale  suckers  are  contributing  to 
the  decline  of  the  fishery  by  competing 
for  food  resources. 

IDFG  has  analyzed  different  methods 
to  remove  and/ or  reduce  the  numbers  of 
northern  pikeminnow  and  has 
concluded  that  the  most  economical 
method  with  the  highest  probability  for 
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success  would  entail  draining  the 
reservoir  pool,  passing  most  fish 
downstream,  and  utilizing  a  fish 
toxicant  (rotenone)  to  kill  any  remaining 
fish.  The  configiuation  of  Cascade  Dam 
would  allow  the  almost  complete 
evacuation  of  water  down  to  the  former 
river  channel.  After  the  eradication  of 
the  fish,  the  reservoir  would  begin  to 
refill  with  the  next  seasons  spring 
runoff. 

Through  preliminary  public 
involvement  conducted  by  IDFG, 
several  areas  of  potential  impact  and 
public  concern  caused  by  the  proposed 
operational  changes  have  been 
identified.  Irrigation  supply  may  be 
affected,  and  alternative  management  of 
flows  and  operations  will  need  to  be 
considered.  The  flows  in  the  North  and 
South  Forks  of  the  Payette  River  provide 
a  commercial  Whitewater  rafting 
industry,  and  change  in  water 
management  ft-om  Reclamation 
reservoirs  may  have  adverse  effects. 
Water-based  recreation  on  the  lake  itself 
may  also  be  impacted.  Water  quality 
both  in  Lake  Cascade  and  downstream 
may  be  impaired.  Lake  Cascade  also 
supports  several  nesting  pairs  of  bald 
eagles,  a  federally  listed  threatened 
species,  as  well  as  abundant  waterfowl 
and  other  wildlife. 

In  response  to  the  issues  developed 
during  scoping,  other  alternative  means 
of  operating  the  reservoir  system  to  meet 
IDFG's  needs  will  be  explored  and 
analyzed  in  the  EIS  if  found  to  be 
feasible.  In  addition  to  changes  at  Lake 
Cascade,  these  alternatives  may  involve 
changes  in  operations  upstream  at 
Payette  Lake,  as  well  as  at  Deadwood 
Reservoir.  Federal,  state  and  local 
agencies,  tribes,  and  the  general  public 
are  invited  to  participate  in  the  EIS 
process. 

Dated:  June  11.  2003. 
J.  William  McDonald, 

Regional  Director,  Pacific  Northwest  Region. 
[FR  Doc.  03-17815  Filed  7-14-03;  8:45  am] 
B4LIJNG  CODE  4310-MN-P 


DEPARTMEI4T  OF  THE  iNTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 


and  Enforcement  (OSM)  is  annoimcing 
that  the  information  collection  requests 
for  30  CFR  part  733,  Maintenance  of 
State  programs  and  procedures  for 
substituting  Federal  enforcement  of 
State  programs  and  withdrawing 
approval  of  State  programs;  30  CFR  part 
785,  Requirements  for  permits  for 
special  categories  of  mining;  and  30  CFR 
part  876,  Acid  mine  drainage  treatment 
and  abatement  program,  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  natiue  of  the 
information  collections  and  their 
expected  burden  and  cost. 

DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore, public  comments 
should  be  submitted  to  OMB  by  August 
14,  2003,  in  order  to  be  assured  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  any  of  the  three 
information  collection  requests, 
explanatory  information  and  related 
forms,  contact  John  A.  Trelease  at  (202) 
208-2783.  You  may  also  contact  Mr. 
Trelease  at  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  OSM  has 
submitted  three  requests  to  OMB  to 
renew  its  approval  for  the  collections  of 
information  found  at  30  CFR  parts  733, 
785  and  876.  OSM  is  requesting  a  3-year 
term  of  approval  for  these  information 
collection  activities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currentiy  valid  OMB 
control  number.  The  OMB  control 
niunbers  for  these  collections  of 
information  are  1029-0025  for  part  733, 
1029-0040  for  part  785,  and  1029-0104 
for  part  876,  and  may  be  foimd  in 
OSM's  regulations  at  733.10,  785.10  and 
876.10. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  the  collections  of 
information  for  parts  733,  785  and  876 
was  pubhshed  on  March  14,  2003  (68 
FR  12379).  No  comments  were  received. 
This  notice  provides  the  public  with  an 
additional  30  days  in  which  to  comment 
on  the  following  information  collection 
activities: 


Title:  Maintenance  of  State  programs 
and  procedures  for  substituting  Federal 
enforcement  of  State  programs  and 
withdravdng  approval  of  State 
programs,  30  CFR  733. 

OMB  Control  Number:  1029-Q025. 

Summary:  This  part  provides  that  any 
interested  person  may  request  the 
Director  of  OSM  to  evaluate  a  State 
program  by  setting  forth  in  the  request 
a  concise  statement  of  facts  that  the 
person  believe  establishes  the  need  for 
the  evaluation. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  Any 
interested  person  (individuals, 
businesses,  institutions,  organizations). 

Total  Annual  Response:  2. 

Total  Annual  Burden  Hours:  200 
hoiu^. 

Title:  Requirements  for  permits  for 
special  categories  of  mining,  30  CFR 
785. 

OMB  Control  Number;  1029-0040. 

Summary:  The  information  is  being 
collected  to  meet  the  requirements  of 
sections  507,  508,  510,  515,  516,  701 
and  711  of  Pub.  L.  95-87,  which  require 
applicants  for  special  types  of  mining 
activities  to  provide  descriptions,  maps, 
plans  and  data  of  the  proposed  activity. 
This  information  will  be  used  by  the 
regulatory  authority  in  determining  if     • 
the  applicant  can  meet  the  applicable 
performance  standards  for  the  special 
type  of  mining  activity. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Applicants  for  coalmine  permits. 

Total  Annual  Responses:  432. 

Total  Aimual  Burden  Hours:  47,850 
hours. 

Title:  Acid  mine  drainage  treatment 
and  abatement  program,  30  CFR  876. 

OMB  Control  Number:  1029-0104. 

Summary:  This  part  establishes  the 
requirements  and  procedures  allowing 
State  and  Indian  Tribes  to  establish  acid 
mine  drainage  abatement  and  treatment 
programs  under  the  Abandoned  Mine 
Land  fund  as  directed  through  Public 
Law  101-508. 

Bureau  Form  Number:  None. 

Frequency  of  Collections:  Once. 

Description  of  Respondents:  State 
governments  and  Indian  Tribes. 

Total  Annual  Responses:  1 .    . 

Total  Annual  Burden  Hours:  350 
hqurs. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  acau^cy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection:  and  ways  to 
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miniinlze  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  means  of  collection  of  the 
infonnation,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 
ADDRESSES:  Submit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Department  of 
hiterior  Desk  Officer,  by  telefax  at  (202) 
395-5806  or  via  e-mail  to 
Ruth_Solomon@omb.eop.gov.  Also, 
please  send  a  copy  of  your  comments  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.  NW.,  Room  210- 
SIB,  Washington,  DC  20240,  or 
electronically  to  jtreleas@osmre.gov. 

Dated:  May  21.  2003. 
Richard  G.  Bryson, 
Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  0.3-17855  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  431(M)5-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-50,073] 

Coliins  &  Aiicman  Automotive  Systems, 
Marshall,  Ml;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  May  30,  2003,  the 
International  Union,  UAW,  Region  IC 
and  Local  Union  1294  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  April  16,  2003, 
and  published  in  the  Federal  Register 
on  May  1,  2003  (68  FR  23322). 

Piusuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  for  the  workers  of  Collins 
&  Aikman  Automotive  Systems, 
Marshall,  Michigan  was  denied  because 
the  "contributed  importantly"  group 


eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974  was  not  met. 
The  "contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  customers  of  the  workers' 
firm.  The  siurvey  revealed  that  none  of 
the  respondents  increased  their 
purcheises  of  vibration  dampeners.  The 
company  did  not  import  vibration 
dampeners  in  the  relevant  period  nor 
did  it  shift  production  to  a  foreign 
source. 

The  union  asserts  that  the  company 
shifted  production  to  Canada,  and  in 
support  of  this,  includes  a  letter  dated 
October  1,  2002  ft-om  a  former  company 
official  who  indicates  that  some  plant 
production  previously  supplied  by  the 
subject  plant  to  an  affiliated  Canadian 
facility  was  outsourced  to  a  Canadian 
vendor. 

A  review  of  the  initial  investigation 
revealed  that  the  same  company  official 
who  provided  the  letter  noted  above 
also  provided  information  to  the 
Department  in  March  of  2003.  This 
information  included  a  table  that  clearly 
delineated  which  customers  were 
responsible  for  sales  losses  from  the 
subject  plant  in  the  relevant  period,  and 
provides  exact  figures  of  the  voliune  of 
sales  loss  that  each  customer  was 
responsible  for.  The  table  further 
indicates  that  a  Collin's  &  Aikman 
facility  in  Canada  ceased  purchasing 
vibration  deadeners  from  the  subject 
facility,  and  that  this  production  was 
"resourced  to  another  vendor". 
However,  in  context  to  total  plant 
production,  the  sales  loss  to  this 
customer  was  negligible.  Further,  in  a 
communication  with  the  Department 
during  the  initial  investigation,  this 
same  company  official  stated  that  it  was 
the  decline  in  business  from  another 
customer  who  represented  the 
overwhelming  majority  of  subject  plant 
business  that  precipitated  the  shift  in 
production  to  another  domestic  facility, 
and  subsequent  closure  of  the  subject 
plant. 

The  union  appears  to  allege  that  a 
significant  shift  in  production  to  Canada 
is  indicated  in  a  local  new  article  that 
mentions  the  closure  of  two  Collins  & 
Aikman  domestic  plants  (including  the 
subject  facility)  and  later  states  that  a 
Collins  &  Aikman  faciUty  in  Ontario, 
Canada  "took  on  more  business  as 
Collins  &  Aikman  restructiued  with 
work  transferred  from  closed  plants." 
The  union  infers  that  the  subject  plant 
must  be  one  of  the  plants  that  shifted 
production  to  Canada  because  it  is  one 
of  two  plants  mentioned  as  being 
closed. 

As  already  indicated,  a  negligible 
amoimt  of  production  was  shifted  from 
the  subject  facility  to  Canada,  albeit  not 


significant  enough  to  contribute 
significantly  to  layoffs.  Plant  closure  is 
predominantly  attributable  to  the 
decline  in  business  from  the  subject 
facility's  largest  customer  and  a 
subsequent  decision  by  the  company  to 
shift  production  from  the  subject  facility 
to  another  domestic  facility  in  Ohio. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  27th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

LFR  Doc.  03-17822  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,295] 

Evening  Vision  Dresses,  Ltd,  Also 
Doing  Business  as  Evening  Vision 
Limited,  Evening  Visions  Apparel,  Ltd, 
New  York,  NY;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
9,  ^003,  applicable  to  workers  of 
Evening  Vision  Dresses,  LTD  located  in 
New  York,  New  York.  The  notice  was 
published  in  the  Federal  Register  on 
April  24,  2003  (68  FR  20177). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  dresses.  The  review 
shows  that  the  subject  firm  also  does 
business  under  Evening  Vision  Limited 
and  Evening  Vision  Dresses  at  the  same 
New  York,  New  York  location. 

It  is  the  Departipent's  intent  to 
'include  all  workers  of  Evening  Vision 
Dresses,  LTD,  New  York,  New  York, 
adversely  affected  by  increased  imports. 
Therefore,  the  Department  is  amending 
the  certification  to  include  workers 
whose  Unemployment  Insurance  (UI) 
wages  were  reported  to  Evening  Vision 
Limited  and  Evening  Vision  Ehesses. 
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The  amended  notice  applicable  to 
TA-W-51,295  is  hereby  issued  as 
follows: 

All  workers  of  Evening  Vision  Dresses, 
LTD,  Evening  Vision  Limited,  and  Evening 
Vision  Dresses,  New  York.  New  York,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  20,  2002, 
through  April  »,  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  30th  day  of 
Jime  2003. 

Elliott  S.  Kushner. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-17829  Filed  7-14-03;  8:45  am] 

BIUING  CODE  4510^30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Admin  istratkxi 

[TA-W-SCSSr  and  TA-W-50.597A] 

Harriet  &  Henderson  Yams,  inc.,  J.D. 
Plant,  and  Harriet  &  Henderson  Yams, 
Inc.,  Henderson  Plant,  Henderson,  NC; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  application  of  May  28,  2003  and 
May  29,  2003,  a  company  official 
requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  April 
30,  2003,  based  on  the  finding  that 
imports  of  open  end  spun  yam  and  ring 
spim  yam  did  not  contribute 
importantly  to  worker  separations  at  the 
subject  facilities.  The  denial  notice  was 
published  in  the  Federal  Register  on 
May  9,  2003  (68  FR  25060). 

In  their  request,  the  company  asked 
that  the  subject  firm  workers  be 
reconsidered  for  certification  on  the 
basis  of  acting  as  upstream  suppliers  to 
firms  imder  active  certification  for  trade 
adjustment  assistance. 

After  a  review  of  the  subject  firm 
customers  on  this  basis,  including 
several  customers  not  supplied  in  the 
original  investigation,  it  was  revealed 
that  Harriet  &  Henderson  Yams,  Inc., 
Henderson  Plant,  Henderson.  North 
Carolina  supplied  component  parts  for 
polyester  cotton  fabric  produced  by 
Galey  and  Lord  Indiistries  (TA-W- 
39,945),  and  a  loss  of  business  with  this 
manufacturer  contributed  importantly  to 
the  workers'  separation.  It  was  further 
revealed  that  Harriet  &  Henderson 


Yams,  Inc.,  J.D.  Plant,  Henderson.  North 
Carolina  supplied  component  parts  for 
socks  and  gloves  produced  by  several 
trade  certified  firms,  and  a  loss  of 
business  with  these  manu&cturers 
contributed  importantly  to  the  workers' 
separation. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I 
determine  that  workers  of  Harriet  & 
Henderson  Yams,  Inc.,  J.D.  Plant. 
Henderson.  North  Carolina  (TA-W- 
50,597)  and  Harriet  &  Henderson  Yams, 
Inc.,  Henderson  Plant,  Henderson, 
North  Carolina  (TA-W-50,597A)  qualify 
as  adversely  affected  secondary  workers 
imder  section  222  of  the  Trade  Act  of 
1974,  as  amended.  In  accordance  with 
the  provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Harriet  &  Henderson  Yams, 
Inc.,  J.D.  Plant,  Henderson,  North  Carolina 
(TA-W-50,597)  and  Harriet  &  Henderson 
Yams,  Inc.,  Henderson  Plant,  Henderson, 
North  Carolina  (TA-W-50,597A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  16,  2002, 
through  two  years  from  the  date  of 
certification  are  eUgible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  26th  day  of 
June  2003. 

Elliott  S.  Kushner. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-17825  Filed  7-14-03;  8:45  am) 
BHJJNG  COOe  4510-30-l> 


DEPARTMENT  OP  LABOR 

Employment  and  Training 
Administration 

[TA-W-50.129  and  TA-W-50.129A] 

IBM  Corporation,  GiolMi  Services 
Division,  Piscataway,  NJ,  and  IBM 
Corporation,  Global  Services  Division, 
Middietown,  NJ;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  April  29,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  applicable  to  workers 
of  IBM  Corporation,  Global  Services 
Division,  Piscataway  and  Middietown, 
New  Jersey  was  signed  on  March  26. 
2003.  and  published  in  the  Federal 
Register  on  April  7.  2003  (68  FR  16834). 


Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mi.«rtake 
in  the  determination  of  facts  not 
previously  considered;  ot 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  IBM  Corporation,  Global 
Services  Division,  Piscataway  and 
Middietown,  New  Jersey  engaged  in 
analysis  and  maintenance  of  computer 
software  and  information  systems.  The 
petition  was  denied  because  the 
petitioning  workers  did  not  produce  an 
article  within  the  meaning  of  section 
222  of  the  Act. 

The  petitioner  asserts  that  the 
negative  decision  for  the  petitioning 
worker  group  came  as  a  result  of  an 
overly  narrow  and  antiquated 
interpretation  of  production  as 
stipulated  in  the  Trade  Act.  The 
petitioner  also  asserts  that  software  is 
different  bom  services  in  that  one  does 
not  need  a  software  "worker"  to  operate 
software. 

Software  and  information  systems  are 
not  listed  on  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS), 
published  by  the  United  States 
International  Trade  Commission 
(USrrC),  Office  of  Tariff  Affairs  and 
Trade  Agreements,  which  describes  all 
"articles"  imported  to  or  exported  fttjm 
the  United  States.  This  codification 
represents  an  international  standard 
maintained  by  most  industrialized 
countries  as  established  by  the 
International  Convention  on  the 
Harmonized  Commodity  Description 
and  Coding  (also  known  as  the  HS 
Convention). 

The  Trade  Adjustment  Assistance 
(TAA)  program  was  established  to  help 
workers  who  produce  articles  and  who 
lose  their  jobs  as  a  result  of  increases  in 
imports  of  articles  like  or  directly 
competitive  with  those  produced  at  the 
worJters'  firm. 

Throughout  the  Trade  Act  an  article  is 
often  referenced  as  something  that  can 
be  subject  to  a  duty.  To  be  subject  to  a 
duty  on  a  tariff  schedule,  an  article  will 
have  a  value  that  makes  it  marketable, 
fungible  and  interchangeable  for 
commercial  purposes.  But,  although  a 
wide  variety  of  tangible  products  are 
described  as  articles  and  characterized 
as  dutiable  in  the  HTSUS,  software  and 
associated  information  technology 
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"  services  are  not  listed  in  the  HTSUS. 
Such  products  are  not  the  type  of 
employment  work  products  that 
Customs  officials  inspect  and  that  the 
TAA  program  was  generally  designed  to 
address. 

A  National  Import  Specialist  was 
contacted  at  the  U.S.  Customs  Service  to 
address  whether  software  could  be 
described  as  an  import  commodity.  The 
Import  Specialist  confirmed  that 
electronically  transferred  material  is  not 
a  tangible  commodity  for  U.S.  Customs 
purposes.  In  cases  where  software  is 
encoded  on  a  medium  (such  as  a  CD 
Rom  or  floppy  diskette),  the  software  is 
given  no  import  value,  but  rather 
evaluated  exclusively  on  the  value  of 
the  carrier  mediimi.  This  standard  is 
based  on  Treasiuy  Decision  85-124  as 
issued  on  July  8,  1985  by  the  U.S. 
Customs  Service.  In  conclusion,  this 
decision  states  that  "in  determining  the 
customs  value  of  imported  carrier  media 
bearing  data  or  instructions,  only  the 
cost  or  value  of  the  carrier  medium  itself 
shall  be  taken  into  account.  The 
customs  value  shall  not,  therefore, 
include  the  cost  or  value  of  the  data  or 
instructions,  provided  that  this  is 
distinguished  from  the  cost  or  the  value 
of  the  carrier  medium." 

Finally,  the  North  American  Industry 
Classification  System  (NAICS), 
published  by  the  U.S.  Department  of 
Commerce,  designates  all  manner  of 
custom  software  applications  and 
software  systems,  including  analysis, 
development,  programming,  and 
integration  as  "Services"  (see  NAICS 
#541511  and  #541512.) 

"  Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  imder  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings.  I  conclude  that 
.  there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC.  this  26th  day  of 
June,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-17823  Filed  7-14-03:  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-50,350] 

Leviton  Manufacturing  Company,  inc., 
Hlllsgrove  Division,  Warwick,  Rl; 
Notice  of  Revised  Determination  on 
Reconsideration 

By  application  of  April  21,  2003,  a 
company  official  requested 
administrative  reconsideration 
regarding  the  Department's  Negative 
Determination  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  the  workers  of 
the  subject  firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  March 
21,  2003,  based  on  the  finding  that 
imports  of  electrical  wiring  devices  did 
not  contribute  importantly  to  worker 
separations  at  the  subject  plant  and  that 
there  was  no  shift  to  a  foreign  country. 
The  denial  notice  was  published  in  the 
Federal  Register  on  April  7,  2003  (68  FR 
16833). 

To  support  the  request  for 
reconsideration,  the  company  official 
supplied  additional  information  to 
supplement  that  which  was  gathered 
diuing  the  initial  investigation.  Upon 
further  review,  it  was  revealed  that  the 
company  shifted  production  of 
electrical  wiring  devices  to  Mexico 
during  the  relevant  period  and  that  this 
shift  contributed  importantly  to  layoffs 
at  the  Warwick  plant. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I 
determine  that  there  was  a  shift  in 
production  ft'om  the  workers'  firm  or 
subdivision  to  Mexico  of  articles  that 
are  like  or  directly  competitive  with 
those  produced  by  the  subject  firm  or 
subdivision,  and  there  has  been  or  is 
likely  to  be  an  increase  in  imports  of 
like  or  directly  competitive  articles.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

"All  workers  of  Leviton  Manufacturing 
Company.  Inc..  Hillsgrove  Division, 
Warwick,  Rhode  Island  who  became  totally 
or  partially  separated  from  employment  oii  or 
after  December  16.  2001  through  two  years 
from  the  date  of  certification  are  eligible  to 
apply  for  adjustment  assistance  under  section 
223  of  the  Trade  Act  of  1974." 

Signed  in  Washington.  DC  this  26th  day  of 
June  2003. 

Elliott  S.  Kusliner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-17824  Filed  7-14-03;  8:45  ami 
BIUJNG  CODE  4510-30-P 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

[TA-W-51.587] 

Nestle  USA,  Confections  and  Snacics 
Division,  Fulton,  NY;  Amended 
Certification  Regarding  Eltgibiiity  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance  on  May 
23,  2003.  applicable  to  workers  of  Nestle 
USA,  Confections  and  Snacks  Division 
located  in  Fulton,  New  York.  The  notice 
was  published  in  the  Federal  Register 
on  June  19,  2003  (68  FR  36846). 

The  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm.  The  workers  produce  chocolate 
crunch,  white  crunch,  chunky  and 
Wonka  candy  bars. 

The  review  shows  that  the 
Department  inadvertently  set  the 
incorrect  impact  date.  The  Federal 
Register  notice  shows  April  14,  2003  as 
the  impact  date  for  TA-W-51,587,  and 
should  be  April  14,  2002.  Therefore,  the 
Department  is  amending  certification  to 
reflect  the  correct  impact  date  to  read 
April  14,  2002. 

The  amended  notice  applicable  to 
TA-W-51 ,587  is  hereby  issued  as 
follows: 

All  workers  of  Nestle  USA,  Confections 
and  Snack  Division,  Fulton,  New  York,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  14,  2002, 
through  May  23,  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  30th  day  of 
June,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-17826  Filed  7-14-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51 ,388] 

Solid  State-Filtronic  Incorporated, 
Compound  Semiconductor,  Santa 
Clara,  CA;  Notice  of  Revised 
Determination  On  Reconsideration 

By  letter  of  May  25.  2003,  petitioners 
requested  administrative 
reconsideration  of  the  Department's 


denial  of  Trade  Adjustment  Assistance 
(TAA),  applicable  to  workers  of  Solid 
State-Filtronics,  Compound 
Semiconductors,  Santa  Clara,  California. 
The  initial  investigation  resulted  in  a 
negative  determination  issued  on  May  6, 
2003,  based  on  the  finding  that  imports 
of  wafers  used  in  the  company's 
vertically  integrated  manufacturing  of 
field  effect  transistors  and  monolithic 
microwave  integrated  circuits  did  not 
contribute  importantly  to  worker 
separations  and  there  was  no  shift  in 
production  to  a  coimtry  that  is  party  to 
a  Free  Trade  Agreement,  or  a 
Beneficiary  Country  under  the  Andean 
Trade  Preference  Act,  the  African 
Growth  and  Opportunity  Act,  or  the 
Caribbean  Basin  Economic  Recovery 
Act.  The  notice  was  published  in  the 
Federal  Register  on  May  19,  2003  (68 
FR  27107).  I 

In  their  request  for  reconsideration, 
the  petitioners  supplied  information 
concerning  global  competition  regarding 
wafers  used  in  the  company's  vertically 
integrated  manufacturing  of  field  effect 
transistors  and  monolithic  microwave 
integrated  circuits. 

An  examination  of  United  States  trade 
data  for  like  or  directly  competitive 
products  revealed  that  from  2001  to 
2002,  aggregate  U.S.  imports  increased 
dramatically. 

Condvsion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Solid 
State-Filtronics,  Compoimd 
Semiconductors,  Santa  Clara,  California, 
were  adversely  afiPected  by  increased 
imports  of  articles  like  or  directly 
competitive  with  wafers  produced  at  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

"All  workers  of  Solid  State-Filtronics, 
Conipound  Semiconductors,  Santa  Clara, 
California,  who  became  totally  or  partially 
separated  firom  employment  on  or  after 
March  27.  2002,  through  two  years  from  the 
date  of  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  section  223  of 
the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  1st  day  of 
July  2003. 

Elliott  S.  Kiuhner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-17830  Filed  7-14-03;  8:45  am] 

aiUJNGCOOE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
A<tanlnistration 

[TA-W-51,120] 

Sun  Apparel  of  Texas,  Annour  Facility, 
El  Paso,  TX;  Notice  of  Determinations 
Regarding  Application  for 
Reconsideration 

By  application  of  May  22,  2003,  three 
workers  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  April 
7,  2003  and  published  in  the  Federal 
Register  on  April  24,  2003  (68  FR 
20177). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  imder 
the  following  circiunstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  faw  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Stm  Apparel,  Armour 
Facility,  El  Paso,  Texas  engaged  in  the 
production  of  patterns,  was  denied 
because  the  "contributed  importantly" 
group  eligibility  requirement  of  Section 
222(3)  of  the  Trade  Act  of  1974,  as 
amended,  was  not  met.  The  subject  firm 
did  not  increase  its  reliance  on  imports 
of  patterns  during  the  relevant  period, 
nor  did  it  shift  production  to  a  foreign 
source. 

In  the  reconsideration  process,  it  was 
revealed  that  patterns  and  markers 
created  at  the  subject  firm  were 
electronically  generated  and 
transmitted,  and  thus  do  not  constitute 
production  within  the  meaning  of 
Section  222  of  the  Trade  Act  of  1974. 

The  workers  allege  that  other 
production  was  performed  at  the  subject 
facility  and  imply  that  some  or  all  of 
this  production  work  was  transferred  to 
a  company-owned  facility  in  Mexico  in 
the  relevant  period. 

Aside  from  the  original  request  for 
reconsideration,  further  information  was 
provided  by  worker  representatives.  In 
order  to  get  a  comprehensive  sense  of 
work  performed  at  the  subject  facility, 
the  Department  requested  that  both  the 
workers  and  a  company  official  supply 


a  list  of  all  work  functions  performed  at 
the  subject  facility.  The  Department 
further  requested  that  the  company 
official  indicate  whether  work  functions 
at  the  subject  facility  were  shifted  to 
Mexico,  or  if  the  company  imported 
products  like  or  directly  competitive 
with  those  produced  at  the  subject 
facility  in  the  relevant  period. 

The  workers  allege  that  petitioning 
workers  produced  samples  (also  known 
as  approval  garments),  and  imply  that 
work  was  shifted  to  Mexico.  They 
further  state  that  samples  were  shipped 
directly  to  customers  in  the  U.S. 

A  company  official  was  contacted  on 
this  point  and  reported  that  samples 
were  and  are  produced  at  the  subject 
facility.  However,  sample  production 
has  never  occtirred  at  tixe  Mexican 
affiliate,  so  no  production  of  samples 
was  shifted.  Further,  the  company  does 
not  import  samples.  (As  samples  are 
produced  for  internal  use.  there  is  no 
issue  in  regard  to  customer  imports.) 

Workers  allege  that  the  "Print  Shop" 
at  the  subject  facility  produced  jokers 
(waist  band  labels)  and  stickers  (leg 
stickers  used  to  designate  size). 

The  company  official  contacted 
affirmed  that  print  shops  producing  like 
or  directly  competitive  stickers  were 
located  at  both  the  Amour  and  Mexican 
facilities,  and  that  the  company  elected 
to  close  the  Amour  Print  Shop  auid  rely 
exclusively  on  the  Mexican  production 
in  this  area. 

The  workers  describe  the  typical 
functions  involved  in  the  Shipping  and 
Receiving  Department.  They  also  list 
several  manufacturing  labels  that  they 
serviced  in  this  department. 

As  the  title  imphes,  the  fimctions 
concerned  with  shipping  and  receiving 
were  not  involved  with  production. 
Aside  from  the  sample  production, 
almost  all  of  the  production  handled  by 
this  department  concerned  Mexican 
production,  although  a  very  small 
amount  concerned  cutting  production 
that  was  performed  at  another  El  Paso 
facility.  'Thus  workers  engaged  in 
shipping  and  receiving  at  the  subject 
facility  performed  services  mainly  for  a 
foreign  production  facility. 

Only  m  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  fit)m  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are 
currently  imder  certification  for  TAA. 
The  workers  then  address  the  nature 
of  the  production  performed  at  the 
subject  facility,  which  includes  the 
Pattern  Making  Department,  the  Cutting 
Department,  and  the  Sewing 
Department.  In  this  section,  the  workers 
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also  address  laundering,  inspection, 
packing  and  shipping. 

The  company  official  maintained  that, 
aside  from  miscellaneous  sewing  repair, 
sample  production,  and  print  shop 
production,  no  production  occurred  at 
the  subject  facility.  The  departments 
and  functions  described  by  workers  in 
the  line  of  production  were  performed 
mainly  for  sample  production,  with  the 
exception  of  miscellaneous  repairs. 

Workers  also  describe  a  Trim 
Department  involving  functions 
performed  "specifically  for  audit" 
purposes,  which  involved  checking  to 
see  that  "orders  for  *   *   *  accessories 
were  distributed  correctly  here  and  in  El 
Paso." 

As  described  by  the  workers,  the  Trim 
Department  does  not  involve 
production,  but  performance  of  a 
service. 

Finally,  the  workers  allege  that  they 
trained  workers  in  similar  functions  as 
those  performed  at  the  subject  facihty, 
although  no  specific  functions  were 
noted. 

The  company  official  did  not  deny 
that  there  was  some  similarity  in  work 
functions  such  as  production  in  the 
Print  Shop.  However,  she  did  affirm  that 
no  production  occurred  at  the  subject 
facility  aside  from  sample  production 
and  print  shop  production. 

In  the  original  request  for 
reconsideration,  the  workers  state  that 
the  subject  firm  was  previously  certified 
for  trade  adjustment  assistance,  and  that 
the  basis  for  previous  certification 
should  be  used  to  establish  eligibility  of 
the  current  petitioning  worker  group. 
The  workers  also  appear  to  allege  that 
they  performed  regular  production  of 
apparel  for  a  specific  customer,  and  not 
just  sample  production. 

Workers  producing  jeans  and 
laundering  jeans  at  the  subject  facility 
were  previously  certified  for  trade 
adjustment  assistance  (TA-W-37,187 
and  TA-W-37,412,  respectively).  The 
last  active  certification,  TA-W-37,412, 
expired  on  July  7,  2002.  By  the  date  of 
the  above  certification  (July  7,  2000),  a 
company  official  confirmed  that  all 
mass  production  of  apparel  had  been 
shifted  from  the  subject  facility  to 
Mexico.  As  this  shift  occmred  outside 
the  relevant  period,  it  cannot  be  used  to 
certify  the  current  worker  group.  In  the 
current  investigation,  it  was 
reconfirmed  by  a  company  official  that 
the  subject  facility  produces  apparel  for 
sample  purposes  only  and  that  all  other 
apparel  production  was  shifted  from  the 
subject  facility  in  2000. 

Finally,  to  support  their  claim  of  a 
production  shift,  worker  representatives 
attached  a  series  of  statements  from 
subject  firm  workers  who  performed 


machine  operations,  supervision, 
labeling,  shipping  and  receiving,  and 
repair  and  maintenance  of  equipment  at 
the  Amour  facility.  One  worker 
statement  appears  to  claim  that  work 
was  shifted  to  Mexico,  Canada  and 
Japan. 

In  regard  to  specific  statements  made 
by  employees  that  they  were  engaged  in 
production  and  that  production  shifted, 
the  company  confirmed  that  the  only 
production  at  the  subject  facility  was  for 
samples  and  print  shop  labels,  and  that 
there  was  no  shift  in  production  of 
samples  or  imports  of  samples. 

Workers  are  separately  identifiable 
between  workers  in  the  Print  Shop  and 
all  other  workers  at  the  subject  facility. 

It  has  been  determined  with  respect  to 
workers  at  Sim  Apparel,  Armour 
Facility,  Print  Shop,  El  Paso,  Texas  that 
all  of  the  criteria  have  been  met. 

It  has  been  determined  with  respect  to 
all  other  workers  at  Sun  Apparel, 
Armour  Facility,  El  Paso,  Texas  that 
criteria  I.C  and  II. B  have  not  been  met. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation,  I  conclude 
that  there  was  a  shift  in  production  from 
Sun  Apparel,  Armoin  Facility,  Print 
Shop,  El  Paso,  Texas  to  Mexico  of 
articles  that  are  like  or  dfrectly 
competitive  with  those  produced  by  the 
subject  firm  or  subdivision.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  Sun  Apparel,  Armour 
Facility,  Print  Shop,  El  Paso,  Texas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  January  8,  2002 
through  two  years  from  the  date  of 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974.  and; 

I  further  determine  that  all  other  workers 
at  Sun  Apparel,  Amour  Facility,  El  Paso, 
Texas,  are  denied  eligibility  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  1st  day  of 
July,  2003. 

Elliott  S.  Kushner. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

IFR  Doc.  03-17827  Filed  7-14-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-51,130] 

Tyler  Refrigeration,  Carrier 
Commercial  Refrigeration,  Carrier 
Corporation,  Waxahachie,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Woriter 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  May 
15,  2003,  applicable  to  workers  of  Tyler 
Reftigeration,  Waxahachie,  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  June  3,  2003  (68  FR  33195). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  refirigerated  food  display  cases. 

Information  shows  that  Carrier 
Corporation  is  the  parent  firm  of  Tyler 
Refrigeration.  Information  also  shows 
that  workers  separated  from 
employment  at  the  subject  firm  had 
their  wages  reported  under  separate 
imemployment  insurance  (UI)  tax 
accounts  for  Carrier  Commercial 
Refrigeration,  Carrier  Corporation. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Tyler  Refrigeration  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-51,130  is  hereby  issued  as 
follows: 

All  workers  of  Tyler  Refrigeration,  Camer 
Commercial  Refrigeration,  Carrier 
Corporation,  Waxahachie,  Texas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  7,  2002, 
through  May  15,  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974. 

Dated:  Signed  at  Washington,  DC,  this  3rd 
day  of  July,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-17828  Filed  7-14-03;  8:45  am] 
BH.UNG  CODE  451&-30-P 
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DEPARTMErfT  OF  LABOR 

Bureau  of  Labor  Statistica 

Propoaed  Collection;  Comment 
Requeat 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Ubor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensiu-e  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Biueau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  "The  Consumer  Expenditure 
Surveys:  The  Quarterly  Interview  and 
the  Diary."  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  individual 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
September  15,  2003. 

ADDRESSES:  Send  comments  to  Amy  A. 
Hobby.  BLS  Clearance  Officer,  Division 
of  Management  Systems,  Bxueau  of 
Labor  Statistics,  Room  4080,  2 
Massachusetts  Avenue,  NE., 
Washington,  DC  20212,  telephone 
number  202-691-7628.  (This  is  not  a 
toll  free  number.) 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  A.  Hobby,  BLS  Clearance  Officer, 
telephone  number  202-691-7628.  (See 
ADDRESSES  section.) 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Consumer  Expenditure  (CE) 
Surveys  collect  data  on  consiuner 
expenditures,  demographic  information, 
and  related  data  needed  by  the 
Consumer  Price  Index  (CPI)  and  other 
public  and  private  data  users.  The 
continuing  surveys  provide  a  constant 
measurement  of  changes  in  consumer 
expenditure  patterns  for  economic 
analysis  and  to  obtain  data  for  future 
CPI  revisions.  The  CE  Surveys  have 
been  ongoing  since  1979. 


The  data  from  the  CE  Siuveys  are 
used  (1)  for  CPI  revisions,  (2)  to  provide 
a  continuous  flow  of  data  on  income 
and  expenditure  patterns  for  use  in 
economic  analysis  and  policy 
formulation,  and  (3)  to  provide  a 
flexible  consiuner  survey  vehicle  that  is 
available  for  use  by  other  Federal 
Government  agencies.  Public  and 
private  users  of  price  statistics, 
including  Congress  and  the  economic 
policymaking  agencies  of  the  Executive 
branch,  rely  on  data  collected  in  the  CPI 
in  their  day-to-day  activities.  Hence, 
data  users  and  policymakers  widely 
accept  the  need  to  improve  the  process 
used  for  revising  die  CPI.  If  the  CE 
Siuveys  were  not  conducted  on  a 
continuing  basis,  current  information 
necessary  for  more  timely,  as  well  as 
more  accurate,  updating  of  the  CPI 
would  not  be  available.  In  addition,  data 
would  not  be  available  to  respond  to  the 
continuing  demand  from  the  public  and 
private  sectors  for  current  information 
on  consumer  spending. 

In  the  Quarterly  Interview  Survey, 
each  consumer  unit  (CU)  in  the  sample 
is  interviewed  every  three  months  over 
five  calendar  quarters.  The  sample  for 
each  quarter  is  divided  into  three 
panels,  with  CUs  being  interviewed 
every  three  months  in  the  same  panel  of 
every  quarter.  The  Quarterly  Interview 
Survey  is  designed  to  collect  data  on  the 
types  of  expenditures  that  respondents 
can  be  expected  to  recall  for  a  period  of 
three  months  or  longer.  In  general  the 
expenses  reported  in  the  Interview 
Survey  are  either  relatively  large,  such 
as  property,  automobiles,  or  major 
appliances,  or  are  expenses  which  occur 
on  a  fairly  regular  basis,  such  as  rent, 
utility  bills,  or  insurance  premiums. 

The  Diary  (or  recordkeeping)  Survey 
is  completed  at  home  by  the  respondent 
family  for  two  consecutive  one-week 
periods.  The  primary  objective  of  the 
Diary  Survey  is  to  obtain  expenditure 
data  on  small,  frequently  piuchased 
items  which  normally  are  difficult  to 
recall  over  longer  periods  of  time. 

n.  Desired  Focus  of  Comments 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Action 

The  BLS  and  the  Census  Bureau  have 
converted  the  paper  and  pencil  CE  Diary 
Household  Characteristics 
Questibnnaire  to  a  computer  assisted 
personal  interview  (CAPI)  instrument. 
The  CE  Diary  Household  Characteristics 
CAPI  instrument  will  be  implemented 
in  January  2004. 

Several  changes  were  made  in  the 
CAPI  version  of  the  CE  Diary  Household 
Characteristics  Questionnaire.  The 
implementation  of  CAPI  allowed  for 
several  enhancements  of  the  survey. 

The  race  and  ethnicity  questions  have 
been  fully  implemented  in  the  Diary 
CAPI  in  accordance  with  the  Office  of 
Management  and  Budget's  (OMB)  1997 
published  "Standards  for  Maintaining, 
Collecting,  and  Presenting  Federal  Data 
on  Race  and  Ethnicity."  The  placement 
and  exact  wording  of  these  questions 
were  based  on  consultations  with  the 
interagency  group  formed  to  study  the 
implementation  of  these  standards,  in 
an  effort  to  maintain  comparability  with 
other  household  surveys  collecting  this 
information.  The  race  and  ethnicity 
questions  were  fully  implemented  in  the 
CE  Quarterly  Interview  CAPI  Survey  in 
April  2003. 

For  Diary  2004,  as  part  of  the 
implementation  of  CAPI,  other  changes 
will  be  made.  The  Diary  CAPI 
instrument  will  have  five  sections.  The 
first  four  sections  are  similar  to  the 
current  CE-802  with  some  changes.  The 
fifth  section  is  a  questioimaire 
assessment  that  includes  questions  for 
the  respondent  about  the  task  of  filling 
out  the  diaries  and  for  the  field 
representative  about  the  case  in  general. 
The  changes  for  the  Diary  Household 
Characteristics  Questioimaire  include 
the  deletion  of  some  questions  in 
Section  2,  the  reduction  of  the  number 
of  recall  questions  from  11  to  4  in 
Section  3,  and  the  implementation  of 
brackets  or  income  categories  in  Section 
4.  The  BLS  implemented  the  brackets  in 
the  income  sections  of  the  Quarterly 
Interview  Survey  in  2001. 

Minor  changes  will  also  be  made  to 
the  CE  Quarterly  Interview  CAPI 
Instrument.  "Hobbies"  will  be  changed 
to  "Arts  and  Crafts"  to  more  clearly 


41850 


Federal  Register /Vol.  68,  No.  135 /Tuesday,  July  15,  2003 /Notices 


indicate  what  types  of  expenditures 
should  be  reported.  The  types  of 
expenditiues  collected  in  Section  20B, 
Haircutting  will  be  expanded  also  for 
clarification.  Added  to  this  question 
will  be  wording  regarding  manicures 
and  other  salon  services.  For  utilities, 


the  quantity  consumed  and  the  unit  of 
measiu^  questions  will  be  deleted.  And 
finally,  money  put  into  educational 
savings  accounts  will  be  collected 
separately  in  its  own  question  in 
Section  22G. 


Type  of  Review:  Revision  ol  a 
ciurently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  The  Consumer  Expenditure 
Surveys:  The  Quarterly  Interview  and 
the  Diary. 

OMB  Number:  1220-0050. 


Form 

Total 
respondents 

Frequency 

Total 
responses 

Average  time 
per  response 

Estimated  total 
burden 
hours 

CE  Quarterly  Interview  CAPI  Instrument 

9,629 
2,118 
7,745 
7,745 
1.293 

4 

1 
3 
2 

1 

38,516 

2,118 

23.235 

15,490 

1,293 

90 
15 
25 
105 
12 

57.774 

530 

9,681 

27,108 
259 

Quarterly  Interview  Reinterview 

CE  Diary:  CE-802  Household  Questionnaire  

CE  Diary:  CE-801,  Record  of  Your  Daily  Expenses  

CE  Diary  Reinlerview  CE-880  CE-880(N)  

Totals  

17,374 

80.652 

95.352 

Please  note:  Reinterview  respondents  are  a  subset  of  the  original  number  of  respondents  for  each  survey.  Therefore,  they  are  not  counted 
again  in  the  totals.  Also,  for  the  Diary,  the  "Record  of  Your  Daily  Expenses"  respondents  are  the  same  as  the  "Household  Questionnaire" 
respondents. 


Affected  Public:  Individuals  or 
households. 

Total  Burden  Cost  {capital/startup): 
$0. 

Toto7  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington,  DC,  this  3rd  day  of 
July,  2003. 

Cathy  Xazanowski, 

Chief,  Division  of  Management  Systems, 
Bureau  of  Labor  Statistics. 
[FR  Doc.  03-17821  Filed  7-14-03;  8:45  am) 
BILLING  CODE  4510-24-l> 


NATIONAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Submission  for  OMB  Review; 
Comment  Request 

July  9,  2003. 

The  National  Endowment  for  the  Arts 
(NEA)  has  submitted  the  following 
public  information  collection  request 
(ICR)  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  Copies  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  National  Endowment  for  the 
Arts'  Deputy  for  Guidelines  &  Panel 
Operations.  A.B.  Spellman  202/682- 
5421.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  202/682-5496 


between  10  a.m.  and  4  p.m.  Eastern 
time,  Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
National  Endowment  for  the  Arts,  Office 
of  Management  and  Budget,  Room 
10235.  Washington.  DC  20503  202/395- 
7316.  within  30  days  irom  the  date  of 
this  publication  in  the  Federal  Register. 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology/and 
assiunptions  used. 

Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  responses. 
SUPPLEMENTARY  INFORMATION: 

Agency:  National  Endowment  for  the 
Arts. 

Title:  Panelist  Profile  Form. 

Frequency:  Every  three  years. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
250. 

Total  Burden  Hours:  25. 

Tqtal  Annualized  Capitol/Start  Up 
Costs:  0.. 


Total  Aimual  Cost  (Operating/ 
Maintaining  systems  or  Purchasing 
Services):  0. 

The  National  Endowment  for  the  Arts 
enriches  oiu  nation  and  its  diverse 
cultural  heritage  by  supporting  works  of 
artistic  excellence,  advancing  learning 
in  the  arts,  and  strengthening  the  arts  in 
communities  throughout  the  country. 

With  the  advice  of  the  National 
Council  on  the  Arts  and  advisory 
panels,  the  Chairman  establishes 
eligibility  requirements  and  criteria  for 
the  review  of  applications  for  funding. 
Section  959(c)  of  the  Endowment's 
enabling  legislation,  as  amended,  directs 
the  Chairman  to  utilize  advisory  panels 
to  review  applications  and  to  make 
recommendations  to  the  National 
Council  on  Arts,  which  in  turn  makes 
recommendations  to  the  Chairman. 

The  legislation  requires  the  Chairman 
"(1)  to  ensure  that  all  panels  are 
composed,  to  the  extent  practicable,  of 
individuals  reflecting  a  wide 
geographic,  ethnic,  and  minority 
representation  as  well  as  to  (2)  ensure 
that  all  panels  include  representation  by 
lay  individuals  who  are  knowledgeable 
about  the  arts  *  *  *"  In  addition,  the 
membership  of  each  panel  must  change 
substantially  from  year  to  year  and  each 
individual  is  ineligible  to  serve  on  a 
panel  for  more  than  3  consecutive  years. 
To  assist  with  efforts  to  meet  these 
legislated  mandates  regarding 
representation  on  advisory  panels,  the 
endowment  has  established  an 
Automated  Panel  Bank  System  (APBS), 
a  computer  database  of  names, 
addresses,  areas  of  expertise  and  other 
basic  information  on  individuals  who 
are  qualified  to  serve  "as  panelists  for  the 
Arts  Endowment. 

The  Panelist  Profile  Form,  for  which 
clearance  is  requested,  is  used  to  gather 
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basic  information  firom  qualified 
individuals  recommended  by  the  arts 
commimity;  arts  organizations; 
Members  of  Congress;  the  general 
public;  local,  state,  and  regional  arts 
organizations;  Endowment  staff;  and 

OthOTS. 

Murray  Welsh, 

Director,  Administrative  Services,  Nationd 

Endowment  for  the  Arts. 

[FR  Doc.  03-17784  Filed  7-14-03;  8:45  amj 

BILLING  CODE  7536-01-*! 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-7580-MLA-2;  ASLBP  No. 
03-81 3-04-iyiLA] 

Fansteel,  Inc.;  Designation  of 
Presiding  Officer 

Piusuant  to  delegation  by  the 
Commission,  see  37  Fed.  Reg.  28,710 
(Dec.  29,  1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201,  2.1207, 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding:  Fansteel,  Inc., 
Muskogee,  Oklahoma  (Materials  License 
Amendment). 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2,  subpart  L,  of 
the  Commission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  a  request  for 
hearing  submitted  on  June  16,  2003,  by 
the  Attorney  General  of  the  State  of 
Oklahoma  in  response  to  the  asserted 
request  of  Fansteel,  Inc.,  to  amend  its  10 
CFR  part  40  source  material  license  to 
allow  decommissioning  of  its  facility 
located  in  Muskogee,  Oklahoma. 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge  G. 
Paul  Bollwerk,  III.  All  correspondence, 
documents,  and  other  materials  shall  be 
filed  with  Judge  Bollwerk  in  accordance 
with  10  CFR  2.1203.  His  address  is:  G. 
Paul  Bollwerk,  HI,  Administrative  Judge, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 


Issued  at  Rockville,  Maryland,  this  9th  day 
of  July  2003. 

G.  Paul  Bollwerk,  m, 

Chiej  Administrative  fudge.  Atomic  Safety 
and  Licensing  Board  Panel. 

[FR  Doc.  03-17847  Filed  7-14-03;  8:45  am] 

BILLINQ  CODE  7S90-01-P 


schedule  electronically,  please  send  an 
electronic  message  to  dhv®nrc.gov.  ■ 

Dated:  July  10,  2003. 
Sandy  Joosten, 

Executive  Assistant,  Office  of  the  Secivtary. 
(FR  Doc.  03-17939  Filed  7-11-03;  11.10  am] 

BILUNG  CODE  759(M>1-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

dates:  Weeks  of  July  14,  21,  28,  August 
■    4,11,18,2003. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 
MATTERS  TO  BE  CONSIDERED: 
Week  offuly  14,  2003 
Thursday,  July  1 7,  2003 

12:30  p.m. — Discussion  of  Management 
Issues  (Closed-Ex.2) 

Week  offuly  21 ,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  21,  2003. 

Week  offuly  28,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  July  28,  2003. 

Week  of  August  4,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  4,  2003. 

Week  of  August  11,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  11,  2003. 

Week  of  August  18,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  18,  2003. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy-making/schedule. html. 

*  *        *        *        * 

This  notice  is  distributed  by  mail  to  ' 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
hi  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  on  Late  Premium  Payments; 
Interest  on  Underpayments  and 
Overpayments  of  Single-Employer 
Plan  Termination  Liability  and 
Multiemployer  WItttdrawal  Liability; 
Interest  Assumpti«BS  for 
Multiemployer  Plan  Valuations 
Following  Mass  Witftdrawai 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 


summary:  This  notice  infonns  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulatipns.  These 
rates  and  assmnptions  are  pubUshed 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  {http://wvnv.pbgc.gov). 

DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premiiun 
under  part  4006  applies  to  premium 
payment  years  beginning  in  July  2003. 
The  interest  assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 
4281  apply  to  valuation  dates  occurring 
in  August  2003.  The  interest  rates  for 
late  premium  payments  under  part  4007  ' 
and  for  imderpayments  and 
overpayments  of  single-employer  plan 
termination  liability  imder  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  third  quarter  (July 
through  September)  of  2003.  / 

FOR  further  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation. 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 
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Variable-Rate  Premiums 

Section  4006{a){3){E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  4006.4(b)(1)  of 
the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium,  llie  required  interest  rate  is 
the  "applicable  percentage"  (ciurently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premiimi  payment  year").  (Although 
the  Treasiuy  Department  has  ceased 
issuing  30-year  secimties,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figiue  each  month — based  on  the 
30-year  Treasury  boqd  maturing  in 
February  2031— which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premiiun  payment  years  beginning 
in  July  2003  is  4.37  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
August  2002  and  July  2003. 


For  premium  payment  years  l)e- 
ginning  in — 


August  2002  

September  2002 

October  2002 

November  2002  . 
December  2002  . 

January  2003 

February  2003  ... 

March  2003 

April  2003  

May  2003 

June  2003 

July  2003  


Ttie 
required 
interest 
rate  is — 


5.39 
5.08 
4.76 
4.93 
4.96 
4.92 
4.94 
4.81 
4.80 
4.90 
4.53 
4.37 


Late  Premium  Payments; 
Underpajrments  and  Overpayments  of 
Single-Employer  Plan  Teniiination 
Liability 

Section  4007(b)  of  ERISA  and 
4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  imder  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
Employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  Uability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 


established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the  third 
quarter  (July  through  September)  of 
2003,  as  announced  by  the  IRS,  is  5 
percent. 

The  following  table  lists  the  late 
pajmaent  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From — 

Througti — 

Interest  rate 
(percent) 

7/1/96 

4/1/98  

1/1/99 

4/1/99 

4/1/00 

4/1/01  

7/1/01  

1/1/02 

1/1/03 

3/31/98 

12/31/98 

3/31/99 

3/31/00 

3/31/01 

6/30/01 

12/31/01 

12/31/02 

9/30/03 

9 
8 

7 
8 
9 
8 
7 
6 
5 

Underpa3nnents  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  begiiming  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  third 
quarter  (July  through  September)  of 
2003  (i.e.,  the  rate  reported  for  June  16, 
2003)  is  4.25  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From — 

Through — 

Interest  rate 
(percent) 

7/1/97 

12/31/98 

8.50 

1/1/99 

9/30/99 

7.75 

10/1/99 

12/31/99 

8.25 

1/1/00 

3/31/00 

8.50 

4/1/00 

6/30/00 

8.75 

7/1/00 

3/31/01 

9.50 

4/1/01  

6/30«)1 

8.50 

7/1/01  

9/30«)1 

7.00 

10/1/01  

12/31/01 

6.50 

1/1/02 

12/31/02 

4.75 

1/1/03 

9/30/03 

4.25 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assiunptions  imder  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assmnptions 
applicable  to  valuation  dates  in  August 
2003  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assimiptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  9th  day 
of  July,  2003. 

loseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer.  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-17844  Filed  7-14-03;  8:45  am] 

BILLING  CODE  77DS-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48140;  Hie  No.  SR-MSRB- 
2003-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
ttie  Municipal  Securities  Rulemaking 
Board  To  Amend  Rule  A-14,  on  Annual 
Fees 

July  8,  2003. 

Piirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("the 
Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  3, 
2003  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Board.  The  Commission 
is  publishiiig  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
itom  interested  persons.  » 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  is  proposing  to  amend 
Rule  A-14,  which  provides  for  an 
annual  fee  paid  by  dealers  to  the  MSRB. 
The  MSRB  requests  the  MSRB  requests 
that  the  proposed  rule  change  become 
effective  prior  to  the  beginning  of  the 
Board's  fiscal  year  of  2004  (October  1, 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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2003).  Below  is  the  text  of  the  proposed 
rule  change.  Proposed  new  language  is 
italicized,  deletions  are  in  brackets. 

***** 

Rule  A-14:  Annual  Fee 

In  addition  to  any  other  fees 
prescribed  by  the  rules  of  the  Board, 
each  broker,  dealer  and  mimicipal 
securities  dealer  shall  pay  an  aimual  fee 
to  the  Board  of  [$200]  $300,  with  respect 
to  each  fiscal  year  of  the  Board  in  which 
the  broker,  dealer  or  mimicipal 
securities  dealer  conducts  municipal 
securities  activities.  Such  fee  must  be 
received  at  the  office  of  the  Board  no 
later  than  October  31  of  the  fiscal  year 
for  which  the  fee  is  paid,  accompanied 
by  the  invoice  sent  to  the  broker,  dealer 
or  municipal  securities  dealer  by  the. 
Board,  or  a  written  statement  setting 
forth  the  name,  address  and 
Commission  registration  number  of  the 
broker,  dealer  or  mimicipal  securities 
dealer  on  whose  behalf  the  fee  is  paid. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Board  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Rasis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  help  provide  sufficient 
revenues  to  fund  Board  operations  and 
to  allocate  fees  among  dealers  in  a 
manner  that,  compared  to  the  current 
fee  structure,  more  accurately  reflects 
each  dealer's  involvement  in  the 
municipal  seciuities  market.  The 
proposed  rule  change  would  accomplish 
these  purposes  by  amending  Rule  A-14 
to  increase  the  annual  fee  assessed  to 
dealers  fit)m  $200  to  $300  per  dealer. 

The  MSRB  currently  levies  three 
types  of  fees  that  are  generally 
applicable  to  dealers.  Rule  A-12 
provides  for  a  $100  initial  fee  paid  once 
by  a  dealer  when  it  enters  the  mimicipal 
securities  business.  Rule  A-13  provides 
for  an  imderwriting  fee  of  $.03  per 
$1000  par  value  of  bonds  and  $.01  per 


$1000  par  value  of  notes,  and  a 
transaction  fee  of  $.005  per  $1000  par 
value.  Rule  A-14  provides  for  an  annual 
fee  of  $200  from  each  dealer  who 
conducts  municipal  securities  activities. 
The  annual  fee  imposed  by  Rule  A-14 
was  last  increased  fitim  $100  to  $200  in 
1996. 

The  MSRB  has  reviewed  its  revenue 
structure  on  a  number  of  occasions  in 
the  past  to  ensure  that  the  fee  structure 
reflects  a  firm's  activity  within  the 
industry.  The  MSRB  believes  that  its 
fees  are  not  levied  for  a  single  purpose 
but  for  general  purposes,  since  MSRB 
regulatory  activities  affect  all 
participants  in  the  dealer  community. 
Over  the  last  six  years,  the  proportion  of 
MSRB  revenues  derived  from  the 
underwriting  assessment  and  the 
transaction  fee  has  grown  dramatically 
while  the  proportion  from  the  annual 
fee  has  declined.  A  number  of  dealers 
that  do  not  participate  in  traditional 
municipal  securities  underwriting 
activities  or  are  not  actively  involved  in 
the  trading  of  traditional  municipal 
securities  effectively  only  pay  a  small 
annual  fee  of  $200  to  the  MSRB.  For 
example,  firms  that  primarily  effect 
transactions  in  a  new  product, 
municipal  fund  seciuities,  only  pay  the 
annual  fee  because  such  transactions  are 
exempt  from  underwriting  and 
transaction  fees.  The  MSRB  believes 
that  these  firms  should  pay  a  higher 
proportion  of  the  regulatory  fees. 

To  redress  this  imbalance,  the  MSRB 
has  determined  to  raise  the  annual  fee 
from  $200  to  $300.  We  anticipate  that 
the  proposed  rule  change  will  result  in 
an  increase  of  $250,000  to  the  MSRB's 
revenues  in  fiscal  year  2004.  The 
proposed  rule  change  will  enhance  the 
equitable  distribution  of  fees  among 
dealers  in  the  municipal  securities 
market  and  increase  the  MSRB's 
revenue  to  accommodate  the  increased 
costs  associated  with  regulating 
municipal  fund  securities  activities. 

2.  Basis 

The  Board  has  adopted  the  proposed 
rule  change  pursuant  to  section 
15B(b)(2)U)  of  the  Act,  which  requires, 
in  pertinent  part,  that  the  Board's  rules 
shall: 

Provide  that  each  municipal  securities 
broker  and  each  municipal  securities  dealer 
shall  pay  to  the  Board  such  reasonable  fees 
and  charges  as  may  be  necessary  or 
appropriate  to  defray  the  costs  and  expenses 
of  operating  and  administering  the  Board. 
Such  rules  shall  specify  the  amount  of  such 
fees  and  charges. 

The  proposed  rule  change  provides 
for  reasonable  fees,  based  on  dealer 
involvement  in  the  municipal  securities 


market  that  are  necessary  to  defi^y 
Board  expenses. 

R.  Self-Regulatory  Organization's 
Statement  on  Rurden  on  Competition 

The  Board  does  not  beUeve  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act,  since  it  would 
apply  equally  to  all  brokers,  dealers  and 
municipal  securities  dealers. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  Received  on 
the  Proposed  Rule  Change  by  Members, 
Participants,  or  Others 

Written  comments  were  neither 
solicited  not  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  dial  are  filed  with  the 
Commission,  and  all  written 
communicadons  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  Board's  principal  offices.  AU 
submissions  should  refer  to  File  No.  SR- 
MSRB-2003-06  and  should  be 
submitted  by  August  5,  2003. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 3 

Jill  M.  Peterson, 

Assistant  Secretary. 

IFR  Doc.  03-17786  Filed  7-14-03;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  4401] 

Bureau  of  Political-Military  Affairs: 
Directorate  of  Defense  Trade  Controls; 
Notifications  to  the  Congress  of 
Proposed  Commercial  Export  Licenses 

AGENCY:  Department  of  State. 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Department  of  State  has  forwarded 
the  attached  Notifications  of  Proposed 
Export  Licenses  to  the  Congress  on  the 
dates  shown  on  the  attachments 
pursuant  to  sections  36(c)  and  36(d)  and 
in  compliance  with  section  36(f)  of  the 
Arms  Export  Control  Act  (22  U.S.C. 
2776). 

EFFECTIVE  DATE:  As  shown  on  each  of 
the  eleven  letters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  J.  Berry,  Director,  Office  of  Defense 
Trade  Controls  Licensing,  Directorate  of 
Defense  Trade  Controls,  Bureau  of 
Political-Military  Affairs,  Department  of 
State  (202  663-2700). 
SUPPLEMENTARY  INFORMATION:  Section 
36(f)  of  the  Arms  Export  Control  Act 
mandates  that  notifications  to  the 
Congress  pursuant  to  sections  36(c)  and 
36(d)  must  be  published  in  the  Federal 
Register  when  they  are  transmitted  to 
Congress  or  as  soon  thereafter  as 
practicable. 

Dated:  July  2.  2003. 
Peter  J.  Berry, 

Director,  Office  of  Defense  Trade  Controls 
Licensing,  Directorate  of  Defense  Trade 
Controls.  Bureau  of  Political-Military  Affairs, 
Department  of  State. 

U.S.  Department  of  State 

Washington,  DC  20520 

April  30,  2003. 

The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker  Pursuant  to  Section 
36(c)  of  the  Anns  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  that  are  firearms  controlled  under 
category  I  of  the  United  States  Munitions  List 
sold  commercially  under  a  contract  in  the 
amount  of  $1,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  243  M-24 


^-      ='17CFR200.30-3(a)(12). 


7.62  X  51mm  bolt  action  centerfire  rifles  and 
associated  equipment  to  the  Colombian 
Ministry  of  National  Defense  for  use  by  the 
Colombian  Army. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly,  " 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  030-03. 
The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

U.S.  Department  of  State 

Washington.  DC  20520 

May  16.  2003. 

The  Honorable  J.  Dennis  Hastert. 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker: 

Pursuant  to  Section  36(c)  and  (d)  of  the 
Arms  Export  Control  Act,  I  am  transmitting, 
herewith,  certification  of  a  proposed 
manufacturing  license  agreement  for  the 
manufacture  of  significant  military 
equipment  abroad  and  the  export  of  defense 
articles  or  defense  services  in  the  amount  of 
SIOO.000.000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data  and  defense  services  to  Germany  for  the 
production  of  the  AN/APG-65  radar  system 
and  related  equipment  for  end-use  by  the 
Governments  of  Germany.  Greece  and  the 
United  Slates. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
'Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  009-03. 

U.S.  Department  of  State  , 

Washington,  DC  20520 

May  16.  2003. 

The  Honorable  ).  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act.  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  ih  the  amount 
of  $100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
assistance  and  hardware  to  the  United 


Kingdom  related  to  the  production  of 
castings  and  structural  parts  for  the  155mm 
Howitzer. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arras  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  013-03. 

U.S.  Department  of  State 

Washington,  DC  20520 

May  16,  2003. 

The  Honorable  Richard  G.  Lugar, 

Chairman,  Committee  on  Foreign  Relations, 

United  States  Senate. 

Dear  Mr.  Chairman:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  technical 
data,  defense  services  and  hardware  to 
Canada  and  the  United  Kingdom  related  to 
management  data  terminals  of  the  BOWMAN 
communications  system  for  ultimate  end-use 
by  the  United  Kingdom  Ministry  of  Defence. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DTC  015-03. 

U.S.  Department  of  State 

Washington.  DC  20520 

May  16,  2003. 

The  Honorable  Richard  G.  Lugar, 

Chairman,  Committee  on  Foreign  Relations, 

United  States  Senate. 

Dear  Mr.  Chairman:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad. 

The  transaction  described  in  the  attached 
certification  involves  the  export  to  Norway  of 
technical  data  and  assistance  in  the 
manufacture  of  the  high  explosive  shaped 
main  charge  warhead  for  the  )avelin  Missile 
System  for  end-use  by  the  United  States. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 


takrai  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.Kelly,  '   • 

Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  019-03. 

U.S.  Department  of  State 

Washington,  DC  20520 

May  16,  2003. 

The  Honorable  Richard  G.  Lugar, 

Chairman.  Committee  on  Foreign  Relations, 

United  States  Senate. 

Dear  Mr.  Chairman: 

Pw-suant  to  Section  36(c)  and  (d)  of  the 
Arms  Export  Control  Act,  I  am  transmitting, 
herewith,  certification  of  a  proposed 
manufacturing  license  agreement  for  the 
manufacture  of  significant  military 
equipment  abroad  and  the  export  of  defense 
articles  or  defense  services  in  the  amount  of 
$100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  of  defense 
services,  technical  data  and  defense  articles 
to  Japan  to  support  the  manufacture, 
assembly  and  training  of  ten  AH-64D  Apache 
Longbow  helicopters  with  associated  spares 
and  support  equipment  for  the  Government 
of  Japan. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DDTC  020-03. 

U.S.  Department  of  State 

Washington,  DC  20520  ' 

May  19,  2003. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(d)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad. 

The  transaction  described  in  the  attached 
certification  involves  the  export  to  South 
Africa  of  technical  data  and  assistance  in  the 
manufacture  of  towed,  turreted,  and  self- 
propelled  artillery  ammunition  for  end-use 
by  the  U.S.  Army. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 
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More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly, 
Assistant  Secretary,  Legislative  Affairs. 

Enclosure:  Transmittal  No.  DDTC  018-03. 

U.S.  Department  of  State 

Washington,  DC  20520 
May  22,  2003. 

The  Honorable  J.  Dennis  Hastert, 
Speaker  of  the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  and  (d)  of  the  Arms  Export  Control  Act, 
I  am  transmitting,  herewith,  certification  of  a 
proposed  manufacturing  license  agreement 
for  the  manufacture  of  significant  military 
equipment  abroad  and  the  export  of  defense 
articles  or  defense  services  in  the  amount  of 
$100,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  export  to  Poland  of 
technical  data,  defense  services  and  defense 
articles  for  the  manufacture  of  three  hundred 
thirteen  LAV-30  turrets  for  use  in  armored 
personnel  carriers  bv  the  Government  of 
Poland. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
;  applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly. 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DDTC  017-03. 

U.S.  Department  of  State 

Washington,  DC  20520 

May  22,  2003. 

The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 
Dear  Mr.  Speaker:  Pursuant  to  Section 

36lc)  of  the  Arms  Export  Control  Act,  I  am 

transmitting,  herewith,  certification  of  a 

proposed  license  for  the  export  of  defense 

articles  or  defense  services  sold 

commercially  under  contract  in  the  amount 

of  $50,000,000  or  more. 
The  transaction  contained  in  the  attached 

certification  involves  the  export  to  Mexico  of 
technical  data,  defense  services  and  defense 
articles  for  the  raanufactiu^  of  additional 
Line  Replaceable  Module  electrical  connector 
backplanes  for  end-use  by  the  United  States. 
The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 


applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely.- 
Paul  V.  Kelly. 

Assistant  Secretary,  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DDTC  025-03. 

U.S.  Department  of  State 

Washington,  DC  20520 

The  Honorable  J.  Dennis  Hastert, 

Speaker  of  the  House  of  Representatives. 

U.S.  Department  of  State 

Washington,  DC  20520 
May  22,  2003. 

Dear  Mr.  Speaker:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  major 
defense  equipment  and  defense  articles  in 
the  amount  of  $14,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  involves  the  sale,  integration, 
operation,  repair,  testing,  training  and 
maintenance  of  Paveway  II  and  Paveway  ID 
Weapon  Systems  on  F-4,  F-5  and  F-16 
aircraft  owned  and  operated  by  the  Republic 
of  Korea  Air  Force. 

The  United  States  Government  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Pepartment  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  Stales  firm 
concerned. 

Sincerely, 
Paul  V.  Kelly,  ' 

Assistant  Secretary,  Legislative  Affairs.   - 
Enclosure:  Transmittal  No.  DDTC  033-03 

U.S.  Department  of  State 

Washington,  DC  20520 
May  27.  2003. 

The  Honorable  Richard  G.  Lugar, 
Chairman.  Committee  on  Foreign  Relations, 
United  States  Senate. 
Dear  Mr.  Chairman:  Pursuant  to  Section 
36(c)  of  the  Arms  Export  Control  Act,  I  am 
transmitting,  herewith,  certification  of  a 
proposed  license  for  the  export  of  defense 
articles  or  defense  services  sold 
commercially  under  a  contract  in  the  amount 
of  $50,000,000  or  more. 

The  transaction  contained  in  the  attached 
certification  concerns  exports  of  technical 
data  and  defense  services  for  delivery  of  the 
Thuraya-D3  Satellite  to  the  United  Arab 
Emirates. 

The  United  States  Govenmient  is  prepared 
to  license  the  export  of  these  items  having 
taken  into  account  political,  military, 
economic,  human  rights  and  arms  control 
considerations. 

More  detailed  information  is  contained  in 
the  formal  certification  which,  though 
unclassified,  contains  business  information 
submitted  to  the  Department  of  State  by  the 
applicant,  publication  of  which  could  cause 
competitive  harm  to  the  United  States  firm 
concerned. 

Sincerely, 
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Paul  V.  Kelly, 

Assistant  Secretary.  Legislative  Affairs. 
Enclosure:  Transmittal  No.  DDTC  031-03 

[FR  Doc.  03-17783  Filed  7-14-03;  8:45  am] 
HLUNG  CODE  4710-2S-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4354] 

.  Cultural  Property  Advisory  Committee 
Notice  of  Meeting 

In  accordance  with  the  provisions  of 
the  Convention  on  Cultural  Property 
Implementation  Act  (19  U.S.C.  2601  et 
seq.)  there  will  be  a  meeting  of  the 
Cultiu-al  Property  Advisory  Committee 
on  Tuesday,  July  29,  2003,  from 
ajjproximately  9  a.m.  to  5  p.m.,  and  on 
Wednesday,  July  30,  2003,  from 
approximately  9  a.m.  to  1  p.m.,  at  the 
United  States  Department  of  State, 
Annex  44,  301  4th  St.,  SW., 
Washington,  DC.  Ptu-suant  to  19  U.S.C. 
2603(c)(3),  the  Committee  is  requested 
to  review  the  possible  extension  of  the 
Emergency  Import  Restrictions  Imposed 
on  Byzantine  Ecclesiastical  and  Ritual 
Ethnological  Material  from  Cyprus, 
promulgated  on  April  12,  1999.  This 
portion  of  the  meeting  will  be  closed 
pursuant  to  5  U.S.C.  552b(c)(9)(B). 

The  Committee's  agenda  will  also 
include  briefings  on  internal 
procedures.  This  portion  of  the  meeting 
will  be  closed"  pursuant  to  5  U.S.C. 
552b(c)(2).  In  addition,  the  Committee 
will  have  an  open  session  to  receive 
comments  from  interested  parties 
regarding  the  possible  extension  of  this 
emergency  import  restriction.  This  open 
portion  of  the  meeting  will  be  held  from 
approximately  9:30  to  10:30  p.m.  on 
.July  30. 

Seating  is  limited.  Persons  wishing  to 
attend  this  open  portion  of  the  meeting 
must  notiiy  the  Cultural  Property  office 
at  (202)  619-6612  by  5  p.m.  (EDT) 
Wednesday,  July  23,  2003,  to  arrange  for 
admission.  Persons  wishing  to  present 
oral  comments  at  the  open  portion  of 
the  meeting,  or  to  submit  written 
comments  for  the  Committee's 
consideration,  must  provide  them  in 
writing  by  5  p.m.,  (EDT)  July  23,  2003. 
All  comments  may  be  faxed  to  (202) 
260-4893.  Oral  presentations  will  be 
limited  to  ensure  time  for  the 
Committee  to  pose  questions. 
Information  about  the  Convention  on 
Cultiual  Property  Implementation  Act 
and  the  subject  emergency  import 
restrictions  may  be  found  at  http:// 
exchanges.state.gov/culprop. 


Dated:  July  7,  2003. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs.  Department  of  State. 

(FR  Doc.  03-17781  Filed  7-14-03;  8:45  am] 

BILUNG  CODE  47ia-11-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-41] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  .of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  4,  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
FAA-200X-XXXXX]  by  any  of  the 
following  methods: 

•  Web  site:  http://dnns.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
US  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Docket:  For  access  to  the  docket  to 
read  background  dociunents  or 
comments  received,  go  to  http:// 


dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street.  SW., 
Washington,  DC,  between  9  am  and  5 
pm,  Monday  through  Fri day ^  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Boylon,  (425-227-1152), 
Transport  Airplane  Directorate  (ANM- 
113),  Federal  Aviation  Administration,  ' 
1601  Lind  Ave  SW.,  Renton,  WA 
98055-4056;  or  Vanessa  Wilkins  (202- 
267-8029),  Office  of  Rulemaking  (ARM- 
1),  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  July  8,  2003. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-11998. 

Petitioner:  Bombardier  Aerospace. 

Section  of  14  CFR  Affected:  25.785(b). 

Description  of  Relief  Sought:  Request 
an  amendment  to  Exemption  No.  7884, 
to  remove  the  limitation  restricting 
applicability  to  airplanes  manufactured 
prior  to  January  1,  2004.  Exemption  No. 
7884  granted  certain  relief  from  the 
general  occupant  protection 
requirements  on  Model  BDlOO-lAlO 
Global  Express  airplanes. 

Docket  No. :  FAA-2002-1 3  385 .  » 

Petitioner:  Bombardier  Aerospace. 

Section  of  14  CFR  Affected:  25.785(b). 

Description  of  Relief  Sought:  Request 
an  amendment  to  Exemption  No.  7120B, 
to  remove  the  limitation  restricting 
applicability  to  airplanes  manufactured 
prior  to  January  1,  2004.  Exemption  No. 
7120B  granted  certain  relief  from  the 
general  occupant  protection 
requirements  on  Model  BD700-1A10 
Global  Express  airplanes. 

[FR  Doc.  03-17759  Filed  7-14-03;  8:45  am) 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
I4artsfield  Atlanta  international  Airport, 
Atlanta,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
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application  to  impose  and  use  the 
revenue  from  a  PFC  at  Hartsfield  Atlanta 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget  ' 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  14,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  District  Office,  Campus 
Building,  1701  Columbia  Avenue,  Suite 
2-260,  College  Park,  Georgia  30337- 
2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Art  Bacon, 
Aviation  Business  Manager  of  the  City 
of  Atlanta's  Department  of  Aviation  at 
the  following  address:  Art  Bacon, 
Aviation  Busiaess  Manager,  City  of 
Atlanta,  Department  of  Aviation,  PO 
Box  20509,  Atlanta,  GA  30320-2509. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Atlanta  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Terry  Washington,  P.E.,  Program 
Manager,  Atlanta  Airports  District 
Office,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  Georgia  30337-2747,  Telephone 
Number:  404-305-7143.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  ATL 
imder  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  K  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  Thursday,  July  3,  2003,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  City  of  Atlanta  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  1,  2003. 

The  follovdng  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  03-04-C-OO- 
ATL. 

Level  of  the  PFC:  $4.50. 

Chaj^e  effective  date:  October  1,  2013. 

Proposed  charge  expiration  date: 
January  2015. 


Total  estimated  PFC  revenue: 
$308,565,000. 

Brief  description  of  proposed 
project(s):  Automated  Hold  Baggage 
Screening. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Cominercial  Operators  (ATCO)  when 
enplaining  revenue  passengers  in 
limited,  irregular,  special  service 
operations. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATKM  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Atlanta's  Department  of  Aviation. 

Issued  in  Atlanta,  Georgia  on  Thursday 
J^ly  3,  2003. 
Scott  L.  Seritt. 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  03-17767  Filed  7-14-03;  8:45  am) 

BHJJNG  CODE  4S10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Finance  Docket  No.  34342] - 

Kansas  City  Southern— Contro^The 
Kansas  City  Southern  Railway 
Company,  Gateway  Eastern  Railway 
Company,  and  The  Texas  IMexican 
Railway  Company 

AGENCY:  Surface  Transportation  Board 
DOT. 

ACTION:  Decision  No.  3  in  STB  Finance 
Docket  No.  34342;  Notice  of  Public 
Hearing. 


SUMMARY:  The  Surface  Transportation 
Board  (Board)  will  hold  a  public  hearing 
in  this  case  on  Thursday,  July  31,  2003, 
in  Washington.  DC.  The  hearing  will 
provide  a  forum  for  interested  persons 
to  express  their  views  on  the  matters  at 
issue  in  this  proceeding.  Persons 
VYishing  to  speak  at  the  hearing  should 
notify  the  Board  in  writing. 
DATES:  The  public  hearing  will  take 
place  on  Thursday,  July  31,  2003. 
Persons  wishing  to  speak  at  the  hearing 
should  file  with  the  Board  a  written 
notice  of  intent  to  speak  (and  should 
indicate  a  requested  time  allotment)  as 
soon  as  possible  but  no  later  than  Jiily 
23,  2003.  Written  statements  by  persons 
speaking  at  the  hearing  may  be 
submitted  prior  to  the  hearing  but  are 
not  required.  Persons  wishing  to  submit 
written  statements  should  do  so  by  July 
25,  2003. 


ADDRESSES:  An  original  and  10  copies  of 
all  notices  of  intent  to  speak  and  any 
written  statements  should  refer  to  STB 
Finance  Docket  No.  34342  and  should 
be  sent  to:  Surface  Transportation 
Board,  1925  K  Street,  NW,  Washington 
,     DC  20423-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1655.  (Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.J 
SUPPLEMENTARY  INFORMATION:  Kansas 
City  Southern  (KCS),  which  is  a  holding 
company  and  not  a  railroad,  now 
controls  two  U.S.  railroads:  The  Kansas 
City  Southern  Railway  Company  and 
Gateway  Eastern  Railway  Company.  By 
application  filed  with  the  Board  on  May 
14,  2003,  KCS  seeks  the  approval  of  the 
Board  to  control  a  third  U.S.  railroad: 
The  Texas  Mexican  Railway  Company 
(Tex  Mex  or  TM).  In  a  decision 
(Decision  No.  2)  which  was  served  on 
June  9,  2003,  and  which  was  published 
in  the  Federal  Register  on  June  13,  2003 
(at  68  FR  35474),  the  Board  accepted  the 
"KCS/TM"  application  and  set  a 
procedural  schedule  for  the  processing " 
of  that  application.  That  schedule 
provides,  among  other  things,  that  the 
Board's  final  decision  on  the  KCS/TM 
apphcation  will  be  served  on  October 
17,  2003  (if  no  environmental  review  is 
required  and  no  oral  argument  is  held). 
The  Board  said  in  Decision  No.  2  that 
a  public  hearing  at  which  members  of 
the  public  could  voice  their  views 
regarding  the  KCS/TM  application 
would  be  held  in  July  2003.  The  Board 
noted  in  Decision  No.  2  that,  whereas  an 
oral  argument  is  a  formal  affair  at  which 
lawyers  representing  parties  are 
expected  to  express  "legal"  views 
regarding  disputed  matters,  a  public 
hearing  is  somewhat  informal  and  the 
views  expressed  at  a  public  hearing  are 
not  expected  to  be  "legal"  argiunents. 
The  Board  is  interested  in  hearing  what 
members  of  the'public  have  to  say  about 
any  matter  connected  with  the  KCS/TM 
application. 

Date/Time/Place  of  Hearing 

The  hearing  will  be  held  on  Thiu-sday, 
July  31,  2003,  beginning  at  10  a.m..  in 
Room  760,  the  Board's  hearing  room,  on 
tbe  7th  Floor  at  the  Board's 
headquarters  in  the  Mercury  Building, 
1925  K  Street,  NW  (on  the  northeast 
comer  of  the  intersection  of  20th  St. , 
NW,  and  K  Street,  NW),  Washington,  DC 

Notice  of  Intent  To  Speak 

Persons  wishing  to  speak  at  the 
hearing  should  file  with  the  Board  a 
written  notice  of  intent  to  speak,  and 
should  indicate  a  requested  time 
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allotment,  as  soon  as  possible  but  no 
later  than  July  23,  2003. 

Written  Statements 

Persons  wishing  to  submit  written 
statements  should  do  so  by  July  25, 
2003. 

Paper  Copies 

Persons  intending  to  speak  at  the 
hearing  and/or  to  submit  written 
statements  prior  to  the  hearing  should 
submit  an  original  and  10  paper  copies, 
respectively,  of  their  notices  and/or 
written  statements. 

Board  Releases  Available  Via  the 
Internet 

Decisions  and  notices  of  the  Board, 
including  this  notice,  are  available  on 
the  Board's  Web  site  at 
"http://www.stb.dot.-gov."  .. 

Tnis  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Dated:  Jujy  9,  2003. 

By  the  Board,  Vemon  A.  Williams, 
Secretary. 

Vemon  A.  Williams, 

Secretary.  . 

[FR  Doc.  03-17839  Filed  7-14-03;  8:45  am] 
MJJNG  CODE  491 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34335] 

Keokuk  Junction  Railway  Company — 
Feeder  Line  Acquisition — Line  of 
Toledo  Peoria  and  Western  Railway 
Corporation  Between  La  Harpe  and 
Mollis,  IL 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  acceptance  of  feeder 
line  application  and  institution  of 
proceeding. 

SUMMARY:  Subject  to  compliance  with 
the  requirements  of  49  CFR  1105.7 
(environmental  report),  the  Siu-face 
Transportation  Board  (Board)  is 
accepting  for  filing  an  application 
submitted  by  Keokuk  Junction  Railway 
Company  (KJRY).  KJRY  seeks  to  acquire, 
from  Toledo,  Peoria  and  Western 
Railway  Corporation  (TP&W),  a  76-miie 
rail  line  between  milepost  194.5  near  La 
Harpe  and  milepost  118.5  at  HoUis,  IL 
(La  Harpe-HoUis  Line),  and  the 
Mapleton  Industrial  Spur  and  Wye 
Facilities  (Mapleton  Spurh  a  2.5-mile 
line  cormected  to  the  La  Harpe-HoUis  - 
Line  at  milepost  121.5  at  or  near  Kolbe, 
IL.  Alternatively,  KJRY  seeks  to  acquire 
only  the  La  Harpe-Hollis  Line.  The 


application  was  filed  under  the  Feeder 
Rdlroad  Development  Program,  49 
U.S.C.  10907  and  49  CFR  Part  1151. 
DATES:  Competing  applications  must  be 
filed  by  August  14,  2003;  verified 
statements  and  comments  addressing 
the  initial  and/or  any  competing 
applications  must  be  filed  by  September 
15,  2003;  and  verified  replies  by 
applicants  and  other  interested  parties 
must  be  filed  by  October  6,  2003.  The 
Board  will  issue  a  decision  on  the 
merits  after  consideration  of  any 
competing  applications,  verified 
statements,  comments,  and  verified 
replies  that  are  submitted. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  competing  applications, 
verified  statements,  comments,  and 
verified  replies  referring  to  STB  Finance 
Docket  No.  34335  to:  Smiace 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423->O0Ol.  In 
addition,  send  one  copy  of  any 
competing  applications,  verified 
statements,  comments,  and  verified 
replies  to  (1)  applicants'  representatives: 
William  A.  MuUins  and  David  C. 
Reeves,  401  Ninth  Street,  NW.. 
Washington,  DC  20004-2134;  and  (2) 
TP&W's  representatives:  Gary  A.  Laakso, 
5300  Broken  Sound  Boulevard  NW., 
Boca  Raton,  FL  33487  and  Louis  E. 
Gitomer,  1455  F  Street,  NW., 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339.) 

SUPPLEMENTARY  INFORMATION:  Under  49 
U.S.C.  10907(b)(1),  the  Board  is 
authorized  to  require  the  sale  of  a  rail 
line  to  a  financially  responsible  person 
if  the  public  convenience  and  necessity 
permit  or  require  the  sale.  KJRY 
contends  that  the  proposed  sale  is 
required  under  the  public  convenience 
and  necessity  criteria,  49  U.S.C. 
10907(c)(l)(A)-(E),  and  that  it  is  a 
financially  responsible  person  willing  to 
pay  not  less  than  the  constitutional 
minimum  value  of  both  the  La  Harpe- 
Hollis  Line  and  Mapleton  Spur  or  only 
the  La  Harpe-HoUis  Line. 

KJRY  filed  a  feeder  line  application 
April  9,  2003,  and  a  supplement  to  that 
application  on  June  9,  2003,  offering  to 
piu^hase  the  La  Harpe-Hollis  Line  and 
Mapleton  Spur  for  an  estimated  going 
concern  value  of  $3,461,434. 
Alternatively,  KJRY  offers  to  purchase 
only  the  76-mile  La  Harpe-Hollis  Line 
for  an  estimated  net  liquidation  value  of 
$3,284,605.  Under  the  latter  offer, 
TP&W  would  retain  exclusive  access  to, 
and  all  the  revenues  from,  the  Mapleton 
Spur  and  would  receive  without  charge 


trackage  rights  over  KJRY  between 
HoUis  and  the  Mapleton  Spur. 

Subject  to  KJRY's  compliance  with 
the  requirements  of  49  CFR  1105.7, 
KJRY  has  submitted  sufficient 
information  t6  meet  the  requirements  of 
49  CFR  1151.3.  The  Board  will  rule  on 
the  merits  of  the  application  as 
amended  when  the  record  is  complete. 

Copies  of  the  application  and 
supplement  may  be  obtained  free  of 
charge  by  contacting  applicant's 
representatives.  Alternatively,  the 
application  and  supplement  may  be 
inspected  at  the  offices  of  the  Surface 
Transportation  Board,  Room  755,  during 
normal  business  hours,  or  a  copy  of  the 
application  and  supplemental  filing 
may  be  obtained  from  the  Board's  Web 
site  at  http://WWW.STB.DOT.GOV. 

Copies  of  the  Board's  decision  may  be 
piut:hased  from  Da-2-Da  Legal  Copy 
Service  by  calling  202-293-7776 
(assistance  for  the  hearing  impaired  is 
available  through  FIRS  at  l-«00-877-     ' 
8339)  or  visiting  Suite  405, 1925  K 
Street,  NW.,  Washington,  DC  20006. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  July  1,  2003. 

By  the  Board,  Joseph  H.  Dettmar,  Acting 
Director,  Office  of  Proceedings. 
Vemon  A.  Williams, 
Secretary. 
[FR  Doc.  03-17840  Filed  7-14-03;  8:45  am) 

BILUNG  CODE  4915-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34367]. 

Portland  &  Western  Railroad,  Inc.  and 
Willamette  &  Pacific  Railroad,  Inc.— 
Trackage  Rights  Exemption— Union 
Pacific  Railroad  Company 

Union  Pacific  Railway  Company  (UP) 
has  agreed  to  grant  trackage  rights  to 
Portland  &  Western  Railroad,  Inc. 
(PNWR)  and  Willamette  &  Pacific 
Raifroad,  Inc.  (WPRR)  over  0.29  miles  of 
rail  line  between  UP's  Albany  Yard 
(milepost  691.24)  and  the  point  of 
connection  with  the  former  Oregon 
Electric  Line  >  currently  being  leased  by 
PNWR  in  Albany,  OR  (milepost  691.53), 
and  approximately  0.20  miles  of  rail 


'  P^4WR's  lease  of  the  connecting  portion  of  the 
Oregon  Electric  Line  from  The  Burlington  Northern 
and  Santa  Fe  Railway  Company  (BNSF)  was 
authorized  by  the  Board  in  Portland  and  Western 
Railroad,  Inc. — Lease  and  Operation  Exemption — 
The  Burlington  Northern  Santa  Fe  Railway 
Company,  STB  Finance  Docket  No.  34255  (STB 
served  Jan.  3,  2003). 
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line  constituting  the  north  leg  of  the 
wye  track  connecting  the  Toledo  Branch 
and  the  UP  Main  Line  near  milepost 
691.35,  in  Oregon. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  July  2,  2003. 

The  purpose  of  the  trackage  rights  is 
to  allow  improved  access  to  the  Oregon 
Electric  Line  that  PNWR  is  leasing  from 
BNSF,  and  to  provide  for  more  fluid 
yard  and  interchange  operations  among 
WPRR,  PNWR,  and  other  carriers. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 


354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc.— Lease  and 
Operate,  360  LC.C.  653  (1980). 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  ana  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34367  must  be  filed  with  the 
Surface  Transportation  Board,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 


pleading  must  be  served  on  Eric  M. 
Hocky,  Foiu  Penn  Center  Plaza,  1600 
John  F.  Kennedy  Blvd.,  Suite  200. 
Philadelphia,  PA  19103-2808. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"http://www.stb.dot.gov. " 

Dated:  Decided:  July  2,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-17346  Filed  7-14-03;  8:45  am] 
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Federal  Register 

Vol.  68,  No.  135 

Tuesday,  July  15,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con'ectjons  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  conections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Jtme  6,  2003,  make  the  following 
correction: 

Due  to  numerous  errors,  Table  2 
beginning  on  page  34181,  is  being 
reprinted  in  its  entirety. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 


42  CFR  Part  412 

[CMS-1472-F1 
RIN0938-AL92 

Medicare  Program;  Prospective 
Payment  System  for  Long-Term  Care 
Hospitals:  Annual  Payment  Rate 
Updates  and  Policy  Changes 

Correction 

In  rule  document  03-14078  beginning 
on  page  34122  in  the  issue  of  Friday,  • 

Table  2.— Long-Term  Care  Hospital  Wage  Index  for  Rural  Areas  for  Discharges  Occurring  From  July  1, 

2003  through  June  30,  2004 


Nonurban  Area 


Alabama 

Alaska  

Arizona  

Arttansas 

California 

Colorado  

Connecticut 

Delaware 

Rorida  

Georgia  

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky  

Louisiana 

Maine  ..'. 

Maryland 

Massachusetts  . 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada  

New  Hampshire 


Full  Wage 
Index  ^ 


0.7660 
1.2293 
0.8493 
0.7666 
0.9899 
0.9015 
1.2394 
0.9128 
0.8827 
0.8230 
1.0255 
0.8747 
0.8204 
0.8755 
0.8315 
0.7900 
0.8079 
0.7580 
0.8874 
0.8946 
1.1288 
0.9009 
0.9151 
0.7680 
0.7881 
0.8481 
0.8204 
0.9577 
0.9839 


Vsth  Wage 
Index  2 


0.9532 
1.0459 
0.9699 
0.9533 
0.9980 
0.9803 
1.0479 
0.9826 
0.9765 
0.9646 
1.0051 
0.9749 
0.9641 
0.9751 
0.9663 
0.9580 
0.9616 
0.9516 
0.9775 
0.9789 
1.0258 
0.9802 
0.9830 
0.9536 
0.9576 
0.9696 
0.9641 
0.9915 
0.9968 


%th  Wage 
Index  3 


0.9064 
1.0917 
0.9397 
0.9066 
0.9960 
0.9606 
1.0958 
0.9651 
0.9531 
0.9292 
1.0102 
0.9499 
0.9282 
0.9502 
0.9326 
0.9160 
0.9232 
0.9032 
0.9550 
0.9578 
1.0515 
0.9604 
0.9660 
0.9072 
0.9152 
0.9392 
0.9282 
0.9831 
0.9936 
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TABLE  2.-L0NG-TERM  CARE  HOSPITAL  WaGE  INDEX  FOR  RURAL  AREAS  FOR  DISCHARGES  OCCURRING  FROM  JULY  1 

2003  THROUGH  June  30,  2004— Continued  ^mjulti. 


Nonurban  Area 


New  Jersey^  .. 
New  Mexico  ... 

New  York  

North  Carolina 
North  Dakota  .. 

Ohio  

Oklahoma 

Oregon  

Pennsylvania  ... 

Puerto  Rreo 

Rhode  Island* 
South  Carolina 
South  Dakota  .. 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington  

West  Virginia  ... 

Wisconsin 

Wyoming  


Full  Wage 
Index  ^ 


0.8872 
0.8542 
0.8669 
0.7788 
0.8613 
0.7590 
1.0259 
0.8462 
0.4356 

0.8607 
0.7815 
0.7877 
0.7821 
0.9312 
0.9345 
0.8504 
1.0179 
0.7975 
0.9162 
0.9007 


Vsth  Wage 
Index  2 


0.9774 
0.9708 
0.9734 
0.9558 
0.9723 
0.9518 
1.0052 
0.9692 
0.8871 


%th  Wage 
Index  3 


0.9549 
0.9417 
0.9468 
0.9115 
0.9445 
0.9036 
1.0104 
0.9385 
0.7742 


0.9721 

0.9443 

0.9563 

0.9126 

0.9575 

0.9151 

0.9564 

0.9128 

0.9862 

0.9725 

0.9869 

0.9738 

0.9701 

0.9402 

1.0036 

1.0072 

0.9595 

0.9190 

0.9832 

0.9665 

0.9801 

0.9603 

^^^i^p^s^sts^^:::,  s^nran^d^'istya^a^efSs^^^^^^^^^^^  -^  '^^  ^^'  ^^^ 

1/5th  ot  th^e  wage  index  valie  is  comp£  £  (0  ^St  '  4?I  -  oW  Kr^'^^t^U^rPn  th'fi^'  '"  "^  ^°°^  and  located  in  ru?al  &,  me 
VI.C.1.  of  this  final  rule  m   «"  -s-  luo^^w  +  4j/&  -  o.9b4l.  For  further  details  on  the  5-year  phase-in  of  the  wage  index,  see  section 

3o',^^7l£rTFy2Zf  IT:.IS^  r'fLTCI?s  cL?reo^SoSS^^.r i^*"Ti.°" i°^  ^^^  °^°*^^  '■  ^  «^^°"9^  September 
2/5th  of  the  wage  index  value  is  c^SS  ar((2-0  Sol)  °3))l'^o  gS^  ^  2004  and  located  in  ruTal  iiillrois.  the 

tion  VI.C.1 .  of  this  final  rule.  uo^^J  +  JJ)/5  -  0.9282.  For  further  details  on  the  5-year  phase-in  of  the  wage  index,  see  sec- 

"•All  counties  within  the  State  are  classified  as  urt)an. 


[FR  Doc.  C3-14078  Filed  7-14-03;  8:45  am] 
BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30  CFR  Part  250 
PIN  1010-AD03 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf  (OCS), 
Document  incorporated  by  Reference 
for  Rxed  Platforms 

Correction 

In  rule  document  03-17192  beginning 
on  page  41077,  in  the  issue  of  Thursday, 
July  10,  2003  make  the  following 
correction: 

PART  250— {CORRECTED] 

On  page  41078,  in  the  first  column, 

amendatory  instruction  2.  is  corrected  to 

read  as  follows:  "  hi  section  250.912  the 


first  sentence  of  paragraph  (a)  is  revised 
to  read  as  follows:". 

[FR  Doc.  C3-17192  Filed  7-14-03;  8:45  am] 
BILUNG  CODE  1505-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-317-AD;  Amendment 
39-13125;AD  2003-08-12] 

RIN  212a-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-1A11  (CL-600),  CL- 
600-2A12  (CL-601),  and  CL-600-2B16 
(CL7-601-3A,  CL-601 -3R,  and  CL- 
604)  Series  Airplanes 

Correction 

hi  rule  document  03-9690  beginning 
on  page  19940  in  the  issue  of 
Wednesday.  April  23,  2003  make  the 
following  corrections: 


§39.13    [Corrected] 

1.  On  page  19944,  in  the  first  column, 
in  §39.13,  in  the  second  table,  the 
heading,  "Table  5—  Compliaijce  Time 
for  TLMCs"  should  read  "Table- 
Compliance  Time  for  TLMCs". 

2.  On  the  same  page,  in  the  second 
column,  in  the  same  section,  in  the  first 
table,  the  heading,  'Table  5 — 
Compliance  Time  for  TLMCs— 
Continued"  should  read  "Table- 
Compliance  Time  for  TLMCs— 
Continued". 

3.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the 
second  table,  the  heading,  "Table  6 — 
IBR  Alert  Service  Bulletins"  should  read 
"Table  5— IBR  Alert  Service  Bulletins". 

4.  On  the  same  page,  in  the  third 
column,  in  the  same  section,  in  the 
table,  the  heading,  "Table  6— IBR  Alert 
Service  Bulletins— Continued"  should 
read  "Table  5— IBR  Alert  Service 
Bulletins — Continued". 

[FR  Doc.  C3-9690  Filed  7-14-03;  8:45  am) 
BILUNG  CODE  1S05-01-O 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

36  CFR  Parts  219  and  294 

RIN  0596-AC05 

National  Forest  System  Land  and 
Resource  Management  Planning; 
Special  Areas;  Roadless  Area 
Conservation 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Advance  notice  of  proposed 
rulemaking:  request  for  comment. 

SUMMARY:  On  July  10*  2001,  the  Forest 
Service  published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  seeking 
public  comment  concerning  how  best  to 
proceed  with  long-term  protection  and 
management  of  inventoried  roadless 
areas.  The  2001  ANPR  expressed  the 
Department's  belief  that  inventoried 
roadless  areas  contain  important 
environmental  values  that  warrant 
protection,  and  identified  a  set  of 
principles  that  would  guide  the 
Department  in  addressing  this  subject. 
This  second  ANPR  solicits  further 
public  input  concerning  the 
applicability  of  the  roadless  area 
conservation  rule  to  both  the  Tongass 
and  the  Chugach  National  Forests  in 
Alaska.  In  conjunction  with  this  second 
ANPR,  a  proposed  rule  has  been 
published  elsewhere  in  the  same  peut  of 
today's  Federal  Register  that  would 
amend  the  roadless  area  conservation 
rule's  application  to  the  Tongass 
National  Forest.  The  agency  is 
publishing  the  proposed  rule  and  this 
ANPR  in  order  to  fulfill  part  of  the 
Department's  obligations  under  the  June 
10,  2003  settlement  agreement  for  State 
of  Alaska  v.  USDA,  while  also 
maintainibg  the  ecological  values  of 
inventoried  roadless  areas  in  the 
Tongass  and  Chugach  National  Forests. 
In  State  of  Alaska  v.  USDA,  the  State 
of  Alaska  and  other  plaintiffs  alleged 
that  the  roadless  rule  violated  a  number 
of  federal  statutes,  including  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980  (ANILCA).  Passed 
overwhelmingly  by  Congress  in  1980, 
ANILCA  sets  aside  millions  of  acres  in 
Alaska  for  the  National  Park  Service, 
Forest  Service,  National  Monuments, 
National  Wildlife  Refuges,  and 
Wilderness  Areas  with  the 
understanding  that  sufficient  protection 
and  balance  would  be  ensured  between 
protected  areas  and  multiple-use 
managed  areas,  and  that  there  would  be 
no  more  administrative  land 
withdrawals.  The  Alaska  lawsuit  alleged 
that  USDA  violated  ANILCA  by 
applying  the  requirements  of  the 


roadless  rtde  to  Alaska's  national 
forests.  USDA  settled  the  lawsuit  by 
agreeing  to  publish  the  proposed  rule 
(located  elsewhere  in  the  same  part  of 
today's  Federal  Register)  to  temporarily 
exempt  the  Tongass  fi-om  the 
application  of  the  roadless  rule,  and  to 
publish  this  separate  ANPR  requesting 
comment  on  whether  to  exempt 
permanently  the  Tongass  and  the 
Chugach  National  Forests  in  Alaska 
from  the  application  of  the  roadless 
rule. 

Under  the  settlement,  the  vast 
majority  of  Alaska  National  Forests  will 
remain  off  limits  to  development. 
Timber  harvest  will  be  prohibited  on 
more  than  95  percent  of  Alaska  National 
Forests  as  required  under  existing  forest 
plans.  Exempting  the  Tongass  National 
Forest  from  the  application  of  the 
roadless  rule  would  make 
approximately  300,000  roadless  acres 
available  for — forest  management — 
slightly  more  than  3  percent  of  the  9.3 
million  roadless  acres  in  the  Tongass,  or 
0.5  percent  of  the  total  roadless  acres 
nationwide.  Exempting  the  Chugach 
National  Forest,  from  the  application  of 
the  roadless  rule  would  permit  roaded 
access  on  approximately  150,000 
acres — less  than  3  percent  of  the  forest's 
5.4  million  roadless  acres,  or  0.3  percent 
of  the  total  roadless  acres  nationwide. 
The  proposals  under  the  settlement 
would  preserve  all  old-growth  reserves, 
ripariem  buffers,  beach  fringe  buffers, 
roadless  areas,  and  other  protections 
contained  in  the  forest  plans.  The 
roadless  rule  would  also  continue  to 
apply  to  the  43.7  million  roadless  acres 
in  national  forests  outside  of  Alaska. 

Public  comment  is  invited  and  will  be 
considered  in  the  development  of  the 
proposed  rule. 

DATES:  Conunents  must  be  postmarked 
by  August  14,  2003. 

ADDRESSES:  Send  written  comments  to: 
Roadless  ANPR,  USPS  Content  Analysis 
Team.  P.O.  Box  22777,  Salt  Lake  City, 
Utah,  84122;  by  electronic  mail  to 
roadlessanpr@fs.fed. us;  or  by  facsimile 
to  801-880-3311.  If  you  intend  to 
submit  comments  in  batched  e-mails 
from  the  same  server,  please  be  aware 
that  electronic  security  safeguards  on 
Forest  Service  and  Department  of 
Agriculture  computer  systems  intended 
to  prevent  commercial  spamming  may 
limit  batched  e-mail  access.  The  Forest 
Service  is  interested  in  receiving  all 
comments  on  this  advance  notice  of 
proposed  rulemaking,  however,  so 
please  call  (801)  517-1020  to  facilitate 
transfer  of  conunents  in  batched  e-mail 
messages.  Please  note  that  all  comments 
will  be  available  for  public  inspection 
and  copying.  The  agency  cannot 


confirm  receipt  of  comments. 
Individuals  wishing  to  inspect  the 
comments  should  call  Jody  Sutton  at 
(801)  517-1023  to  facilitate  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
Washington,  DC  contact:  Dave  Barone, 
Planning  Specialist,  Ecosystem 
Management  Coordination  Staff,  Forest 
Service,  USDA,  (202)  205-1019;  and  in 
Juneau,  Alaska  contact:  Jan  Lerum, 
Regional  Planner,  Forest  Service,  USDA, 
(907) 586-8796. 
SUPPLEMENTARY  INFORMATION: 

Background 

Implementation  and  Review  of  Roadless 
Area  Conservation  Rule 

On  May  4,  2001,  the  Secretary  of 
Agriculture  expressed  the 
Administration's  commitment  to 
providing  protection  for  roadless  areas 
in  the  National  Forest  System.  However, 
acknowledging  concerns  raised  by  local 
communities,  tribes,  and  States 
impacted  by  the  January  12,  2001, 
Roadless  Area  Conservation  Rule  (66  FR 
3244),  the  Secretary  also  indicated  that 
USDA  would  move  forward  with  a 
responsible  and  balanced  approach  to 
re-examining  the  rule  that  fairly 
addressed  those  concerns. 

On  May  10,  2001,  two  days  before  the 
Roadless  Area  Conservation  Rule  was  to 
become  effective,  the  U.S.  District  Court 
for  the  District  of  Idaho  issued  a 
preliminary  injimction  order  enjoining 
the  Depculment  from  implementing  the 
rule.  This  decision  was  appealed,  and 
the  Ninth  Circuit  Coiul  of  Appeals 
reversed  and  remanded  this  preliminary 
injunction  order.  In  total,  nine  lawsuits 
challenging  the  roadless  rule  have  been 
filed  in  six  judicial  districts  and  four 
federal  circuits. 

On  June  7,  2001,  in  order  to  bring 
some  stability  to  roadless  area 
management  given  the  legal 
uncertainties  with  implementing  the 
rule.  Chief  Dale  Bosworth  instituted 
interim  agency  direction  to  protect 
roadless  values  in  inventoried  roadless 
areas.  In  view  of  the  the  Ninth  Circuit's 
April  14,  2003,  order  reversing  the 
preliminary  injunction  and  remanding 
the  matter,  the  agency's  interim 
direction  was  allowed  to  expire  on  June 
14, 2003. 

First  Advance  Notice  of  Proposed 
Rulemaking 

On  July  10,  2001,  the  Forest  Service 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  seeking 
public  comment  concerning  how  best  to 
proceed  with  long-term  protection  and 
management  of  inventoried  roadless 
areas.  The  first  ANPR  indicated  that 
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how  the  Department  ultimately 
addresses  protecting  roadless  values 
would  depend  on  a  number  of  factors. 
Those  included  court  decisions,  public 
comments,  and  practical  options  for 
amending  the  ciurent  rule  or  using  other 
administrative  tools  to  implement 
inventoried  roadless  area  protections. 

During  the  public  comment  period  for 
the  first  ANPR  that  closed  on  September 
11,  2001,  the  Forest  Service  received 
over  726,000  responses.  The  responses 
represented  two  main  points  of  view  on 
natural  resource  management  and 
perspectives  on  resoiux:e 
decisionmaking:  (1)  Emphasis  on 
environmental  protection  and 
preservation,  and  support  for  making 
natiraial  decisions;  and  (2)  emphasis  on 
responsible  active  management,  and 
support  for  local  decisions  made 
through  the  forest  planning  process.  A 
1,200  page  summary  of  this  public 
comment  was  prepared  in  May  of  2002, 
and  is  available  on  the  Forest  Service 
internet  site  for  Roadless  Area 
Conservation  at  http:// 
www, roadless. fs. fed. us. 

Relationship  of  Rulemaking  Proposals 
to  Alaska  Litigation 

In  January  of  2001,  the  State  of  Alaska 
and  six  other  parties  filed  a  lawsuit 
against  USDA  contending  that  the 
roadless  rule  violated  various  statutes. 
On  Jime  10,  2003,  a  settlement 
agreement  was  signed  by  the  U.S. 
Department  of  Justice,  the  State  of 
Alaska,  and  intervenor-plaintiffs  to 
resolve  and  dismiss  this  litigation.  This 
settlement  agreement  calls  for  the 
Federal  Government  to  publish  in  the 
Federal  Register,  within  60  days:  (1)  A 
proposed  temporary  regulation  that 
would  exempt  the  Tongass  National 
Forest  from  the  application  of  the 
.  roadless  rule  until  completion  of  the 
rulemaking  process  for  any  permanent 
amendments  to  the  roadless  rule;  and 
(2)  an  advance  notice  of  proposed 
rulemaking  to  exempt  both  the  Tongass 
and  the  Chugach  National  Forests  firom 
the  application  of  the  roadless  rule.  This 
advance  notice  of  proposed  rulemaking, 
and  a  proposed  rule  published 
elsewhere  in  today's  Federal  Register  to 
exempt  the  Tongass  National  Forest 
fi-om  the  applicability  of  the  roadless 
rule,  fullfill  these  terms  of  the 
settlement  agreement. 

A  Unique  Situation  Exists  in  the  State 
of  Alaska 

In  1980,  Congress  passed  the  Alaska 
National  Interest  Lands  Conservation 
Act  (ANILCA).  In  ANILCA,  Congress 
foimd  that  the  Act  provided  the  proper 
balance  between  the  protection  of 
envircHmiental  values  while  providing 


opportunity  for  the  satisfaction  of  the 
economic  and  social  needs  of  the  people 
in  Alaska.  The  Act  set  aside  millions  of 
acres  in  Alaska  for  the  National  Park 
Service,  Forest  Service,  National 
Monuments,  National  Wildlife  Refuges 
and  Wilderness  Areas. 

If  the  Tongass  and  the  Chugach  *  " 
National  Forests  are  exempted  from  the 
roadless  rule,  the  Forests  would 
continue  to  be  managed  pursuant  to  the 
existing  Forest  Plans.  Both  the  1997 
Revised  Forest  Plan  (as  readopted  by  the 
February  2003  Record  of  Decision)  for 
the  Tongass  and  the  2002  Revised  Forest 
Plan  for  the  Chugach  were  developed 
through  fair  and  open  planning 
processes,  based  on  years  of  extensive 
public  involvement  and  thorough 
scientific  review,  and  provide  full 
consideration  of  social,  economic,  and 
ecological  values.  The  net  effect  of 
amending  the  roadless  rule  to  exclude 
National  Forest  System  lands  in  the 
State  of  Alaska  would  be  to  allow  timber 
harvest  in  approximately  300,000 
additional  acres  (approximately  3 
percent)  on  the  Tongass  out  of  9.34 
miliioli  inventoried  roadless  acres,  and 
possible  access  and  development  on 
150,000  additional  acres  out  of  5.4 
million  roadless  acres  on  the  Chugach. 
Timber  harvest  would  be  prohibited  on 
approximately  95  percent  of  National 
Forest  System  lands  in  the  State  of 
Alaska  under  the  existing  forest  plans, 
if  both  the  Tongass  and  the  Chugach 
National  Forests  were  excluded  from 
application  of  the  prohibitions  of  the 
roadless  rule. 

Public  Comment  Solicitation 

All  interested  parties  are  encouraged 
to  express  their  views  in  response  to 
this  request  for  public  comment  on  the 
following  question: 

Should  any  exemption  from  the 
applicability  of  the  roadless  rule  to  the 
Tongass  National  Forest  be  made 
permanent  and  also  apply  to  the 
Chugach  National  Forest? 

Regulatory  Findings 

This  second  advance  notice  of 
proposed  rulemaking  is  being  issued  to 
report  on  public  input  received  and  to 
obtain  public  comment  regarding  the 
protection  and  management  of 
inventoried  roadless  areas  in  the  State  of 
Alaska.  Because  the  Department  is  not 
proposing  any  specific  action  at  this 
time,  there  are  no  regulatory  findings 
associated  with  this  notice.  Comments 
received  will  help  the  Department 
determine  the  extent  and  scope  of  any 
futiu«  rulemaking. 


Conclusion 

The  Department  of  Agriculture  is 
considering  a  permanent  exemption  for 
the  Tongass  and  Chugach  National 
Forests  from  the  applicabiUty  of  the 
roadless  rule.  Public  input  and 
comment  received  through  this  second 
advance  notice  of  proposed  rulemaking 
will  help  inform  the  Department's 
consideration  of  futxu^  rulemaking 
proposals. 

Dated:  June  30,  2003. 
Dale  N.  Boswortii, 
Chief. 

[PR  Doc.  03-17419  Filed  7-14-03;  8:45  am] 
BILUNG  CODE  341 0-11 -P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  294 
RIN  0596-AC04 

Special  Areas;  Roadless  Area 
Conservation;  Applicability  to  the 
Tongass  National  Forest,  Alaslca 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  proposed  rulemaking; 
request  for  comment. 

summary:  The  Department  of 
Agriculture,  Forest  Service  is  proposing 
to  amend  regulations  concerning  the 
Roadless  Area  Conservation  Rule 
(hereinafter,  referred  to  as  the  roadless 
rule)  to  exempt  the  Tongass  National 
Forest  (hereinafter,  referred  to  as  the 
Tongass)  fitjm  prohibitions  against 
timber  harvest,  road  construction,  and 
reconstruction  in  inventoried  roadless 
areas  until  a  final  rule  is  promulgated  as 
announced  by  the  Forest  Service  on  July 
10.  2001.  in  an  advance  notice  of 
proposed  rulemaking. 

In  seeking  public  comment  on  this 
proposal  to  amend  the  roadless  rule,  the 
agency  is  fulfilling  part  of  the 
Department's  obligations  under  the  June 
10.  2003  settlement  agreement  for  State 
of  Alaska  v.  USDA,  while  maintaining 
the  ecological  values  of  inventoried 
roadless  areas  in  the  Tongass  National . 
Forest. 

In  State  of  Alaska  v.  USDA,  the  State 
of  Alaska  and  other  plaintiffs  alleged 
that  the  roadless  rule  violated  a  number 
of  federal  statutes,  including  the  Alaska 
National  Interest  Lands  Conservation 
Act  of  1980  (ANILCA).  Passed 
overwhelmingly  by  Congress  in  1980, 
ANILCA  sets  aside  millions  of  acres  in 
Alaska  for  the  National  Park  Service. 
Forest  Service,  National  Moniunents, 
National  Wildlife  Refuges,  and 
Wilderness  Areas  with  the 
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understanding  that  sufficient  protection 
and  balance  would  be  ensured  between 
protected  areas  and  multiple-use 
managed  areas,  and  that  there  would  be 
no  more  administrative  land 
withdrawals.  The  Alaska  lawsuit  alleged 
that  USDA  violated  ANILCA  by 
applying  the  requirements  of  the 
roadless  rule  to  Alaska's  national 
forests.  USDA  settled  the  lawsuit  by 
agreeing  to  publish  this  proposed  rule  to 
temporarily  exempt  the  Tongass  from 
the  application  of  the  roadless  rule,  and 
to  publish  the  separate  ad\^ce  notice 
of  proposed  rulemaking  (located 
elsewhere  in  the  same  part  of  today's 
Federal  Register)  requesting  comment 
on  whether  to  exempt  permanently  the 
Tongass  and  the  Chugach  National 
Forests  in  Alaska  from  the  application 
of  the  roadless  rule. 

Under  the  settlement,  the  vast 
majority  of  Alaska  National  Forests  will 
remain  off  limits  to  development. 
Timber  harvest  will  be  prohibited  on 
more  than  95  percent  of  Alaska  National 
Forests  as  required  under  existing  forest 
plans.  Exempting  the  Tongass  National 
Forest  from  the  application  of  the 
roadless  rule  would  make 
approximately  300,000  roadless  acres 
available  for  forest  management — 
slightly  more  than  3  percent  of  the  9.3 
million  roadless  acres  in  the  Tongass,  or 
0.5  percent  of  the  total  roadless  acres 
nationwide.  Exempting  the  Chugach 
National  Forest  from  the  application  of 
the  roadless  rule  would  permit  roaded 
access  on  approximately  150,000 
acres — less  than  3  percent  of  the  forest's 
5.4  million  roadless  acres,  or  0.3  percent 
of  the  total  roadless  acres  nationwide. 
The  proposals  under  the  settlement 
would  preserve  all  old-growth  reserves, 
riparian  buffers,  beach  fringe  buffers, 
roadless  areas,  and  other  protections 
contained  in  the  forest  plans.  The 
roadless  rule  would  also  continue  to 
apply  teihe  43.7  million  roadless  acres 
in  national  forests  outside  of  Alaska. 

Public  comment  is  invited  and  will  be 
considered  in  the  development  of  the 
final  rule. 

DATES:  Comments  must  be  postmarked 
by  August  14,  2003. 

ADDRESSES:  Send  written  comments  to: 
Roadless  TNF,  Content  Analysis  Team, 
USDA  Forest  Service,  P.O.  Box  22810, 
Salt  Lake  City,  UT  84122;  by  electronic 
mail  to  roadlesstnf@fs.fed.us:  or  by 
facsimile  to  (801)  880-2808.  If  you 
intend  to  submit  comments  in  batched 
e-maUs  from  the  same  server,  please  be 
aware  that  electronic  security  safeguards 
on  Forest  Service  and  Department  of 
Agriculture  computer  systems  intended 
to  prevent  commercial  spamming  may 
limit  batched  e-mail  access.  The  Forest 


Service  is  interested  in  receiving  all 
comments  on  this  proposed  rule, 
however,  so  please  call  (801)  517-1020 
to  facilitate  transfer  of  comments  in 
batched  e-mail  messages.  Please  note 
that  all  comments,  including  names  and 
addresses  when  provided,  will  be 
placed  in  the  record  and  will  be 
available  for  public  inspection  and 
copying.  The  agency  cannot  confirm 
receipt  of  comments.  Individuals 
wishing  to  inspect  the  comments  should 
call  Jody  Sutton  at  (801)  517-1023  to 
schedule  an  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  In 
Washington,  DC  contact:  Dave  Barone, 
Planning  Specialist,  Ecosystem 
Management  Coordination  Staff,  Forest 
Service,  USDA,  (202)  205-1019;  and  in 
Juneau,  Alaska  contact:  Jan  Lerum, 
Regional  Planner,  Forest  Service,  USDA, 
(907) 586-8796. 

SUPPLEMENTARY  INFORMATION: 
Background  and  Litigation  History 

On  January  12,  2001,  the  Department 
published  a  final  rule  entitled  "Special 
Areas;  Roadless  Area  Conservation"  (66 
FR  3244)  ("the  roadless  rule").  The 
roadless  rule  was  a  discretionary  rule 
that  fundamentally  changed  the  Forest 
Service's  longstanding  approach  to 
management  of  inventoried  roadless 
areas  by  establishing  nationwide 
prohibitions  generally  limiting,  with 
some  exceptions,  timber  harvest,  road 
construction,  and  reconstruction  within 
inventoried  roadless  areas  in  national 
forests.  A  draft  environmental  impact 
statement  (DEIS)  (May  2000)  and  final 
environmental  impact  statement  (FEIS) 
(November  2000)  were  prepared  and 
included  consideration  of  alternatives 
that  specifically  exempted  the  Tongass 
National  Forest  from  the  roadless  rule's 
prohibitions.  As  described  in  the  FEIS, 
the  roadless  Fule  was  predicted  to  cause 
substantial  social  and  economic 
hardship  in  conununities  throughout 
Southeast  Alaska  (FEIS  Vol.  1,  3-202,  3- 
326  to  3-350,  3-371  to  3-392). 
Nonetheless,  the  final  rule  extended  the 
rule's  prohibitions  to  the  Tongass 
National  Forest. 

The  roadless  rule  has  been  subject  to 
a  number  of  lawsuits  in  Federal  district 
courts  in  Idaho,  Utah,  North  Dakota, 
Wyoming,  Alaska,  and  the  District  of 
Columbia.  In  one  of  these  lawsuits,  the 
District  Court  of  Idaho  issued  a  nation- 
wide preliminary  injunction  prohibiting 
implementation  of  the  roadless  rule. 
The  preliminary  injunction  decision 
was  reversed  and  remanded  by  a  panel 
of  the  Ninth  Cfrcuit  Court  of  Appeals. 
The  Ninth  Circuit  held  that  the  Forest 
Service's  preparation  of  the 
environmental  impact  statement  for  the 


roadless  rule  was  in  conformance  with 
the  general  statutory  requirements  of  the 
National  Environmental  Policy  Act. 

In  another  lawsuit,  the  State  of  Alaska 
and  six  other  parties  alleged  that  the 
roadless  rule  violated  the 
Administrative  Procedure  Act,  National 
Forest  Management  Act,  National 
Environmental  Policy  Act,  Alaska 
National  Interest  Lands  Conservation 
Act,  Tongass  Timber  Reform  Act  and 
other  laws.  In  the  June  10,  2003, 
settlement  of  that  lawsuit,  the 
Department  committed  to  publishing  a 
proposed  rule  with  request  for  comment 
that  would  exempt  the  Tongass  National 
Forest  from  application  of  the  roadless 
rule.  The  Department  made  no 
representations  regarding  the  content  or 
substance  of  any  final  rule  that  may 
result. 

If  the  Tongass  National  Forest  is 
exempted  from  the  prohibitions  in  the 
roadless  rule,  the  Forest  would  continue 
to  be  managed  pursuant  to  the  1997 
Tongass  Forest  Plan  with  non- 
significant amendments,  as  readopted  in 
the  February  2P03  Record  of  Decision 
(2003  Plan)  issued  in  response  to  the 
district  court's  remand  of  the  1997  Plan 
in  Sierra  Club  v.  Rey,  (D.  Alaska).  Both 
documents  were  developed  through  fair 
and  open  planning  processes,  based  on 
years  of  extensive  public  involvement 
and  thorough  scientific  review.  The 
2003  Tongass  Forest  Plan  provides  a  full 
consideration  of  social,  economic,  and 
ecological  values  in  Southeast  Alaska. 
This  rulemaking  does  not  propose  to 
reduce  any  of  the  old-growth  reserves, 
riparian  buffers,  beach  fringe  buffers,  or 
other  standards  and  guidelines  of  the 
2003  Tongass  Forest  Plan  or,  in  any 
way,  impact  the  protections  afforded  by 
the  plan. 

Congress  Has  Given  Specific  Direction 
To  Protect  the  National  Interest  in 
Alaska  Public  Lands 

Congress  has  provided  specific 
direction  to  protect  the  national  interest 
in  the  public  lands  in  Alaska.  The 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  of  1980  (16 
U.S.C.  3210)  established  vast  areas  of 
conservation  system  imits,  including 
more  than  50  percent  of  the  combined 
acreage  of  all  designated  wilderness 
areas  in  the  Nation.  Congress  further 
foimd  that  the  Act  provides  sufficient 
protection  for  the  national  interest  in 
the  scenic,  natural,  cultural,  and 
environmental  values  on  the  public 
lands  in  Alaska,  and  at  the  same  time 
provides  adequate  opportunity  for 
satisfaction  of  the  economic  and  social 
needs  of  the  State  of  Alaska  and  its 
people. 
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In  1990,  Congress  provided  additional 
management  direction  to  reflect  national 
interests  in  Alaska  by  passing  the 
Tongass  Timber  Reform  Act.  The 
Tongass  Timber  Reform  Act  amended 
ANllCA  by  directing  the  Secretary  of 
AgricultiuB,  subject  to  certain 
limitations,  to  seek  to  provide  a  supply 
of  timber  from  the  Tongass  National 
Forest  which  (1)  meets  the  annual 
market  demand  for  timber  and  (2)  meets 
the  market  demand  for  timber  for  each 
planning  cycle. 

The  Department  will  consider 
whether  the  proposed  rule  better 
implements  the  national  interests 
proclaimed  by  Congress  for  the  Tongass 
National  Forest. 

Most  Southeast  Alaska  Conununities 
Are  Significantly  Impacted  by  the 
Roadless  Rule 

There  are  thirty  two  communities 
within  the  boundary  of  the  Tongass 
National  Forest.  Most  Southeast  Alaska 
commimities  lack  road  and  utility 
connections  to  other  communities  and 
to  the  mainland  systems.  Because  most 
Southeast  Alaska  communities  are 
surrounded  on  land  by  inventoried 
roadless  areas  of  the  Tongass  National 
Forest,  the  roadless  rule  significantly 
limits  the  ability  of  commimities  to 
develop  road  and  utility  connections 
that  almost  all  other  communities  in  the 
United  States  take  for  granted.  If  the 
proposed  rule  is  adopted,  commimities 
in  Southeast  Alaska  would  be  able  to  . 
propose  road  and  utility  connections 
across  national  forest  system  land  that 
will  benefit  their  communities.  Any 
such  community  proposal  would  then 
be  evaluated  on  its  own  merits. 

In  addition,  the  preponderance  of 
federal  land  in  Southeast  Alaska  results 
in  conununities  being  more  dependent 
upon  Tongass  National  Forest  lands  and 
having  fewer  alternative  lands  to 
generate  jobs  and  economic  activity. 
The  communities  of  Southeast  Alaska 
are  particularly  affected  by  the  roadless 
rule  prohibitions.  The  FEIS  estimated 
that  approximately  900  jobs  could  be 
lost  in  Southeast  Alaska  due  to  the 
application  of  the  roadless  rule. 

Roadless  Areas  Are  Common,  Not  Rare, 
on  the  Tongass  National  Forest 

The  16.8  million  acre  Tongass 
National  Forest  in  Southeast  Alaska  is 
approximately  90  percent  roadless  and 
undeveloped.  The  vast  majority  of  the 
9.34  million  acres  of  inventoried 
roadless  areas  and  their  associated 
values  in  the  Tongass  are  already  either 
protected  through  Congressional 
designation  or  through  the  Tongass 
Forest  Plan. 


Congress  has  designated  39  percent  of 
the  Tongass  as  Wilderness,  National 
Monument,  or  other  special 
designations  which  prohibit  commercial 
timber  harvest  and  road  construction, 
with  certain  limited  exceptions.  An 
additional  39  percent  of  the  Tongass  is 
managed  under  the  Forest  Plan  to 
maintain  natural  settings  where 
conunercial  timber  harvest  and  road 
construction  are  not  allowed.  About  4 
percent  of  the  Tongass  is  designated 
suitable  for  commercial  timber  harvest, 
with  about  half  of  that  area  contained 
within  inventoried  roadless  areas.  The 
remaining  18  percent  of  the  Forest  is 
managed  for  various  multiple  uses.  The 
Tongass  Forest  Plan  provides  high 
levels  of  resource  protection,  and  has 
been  designed  to  assure  ecological 
sustainability  over  time  while  allowing 
some  development  to  occiu  that 
supports  communities  dependent  on  the 
management  of  National  Forest  System 
lands  in  Southeast  Alaska. 

In  addition,  the  State  of  Alaska  as  a 
whole  has  an  extensive  network  of 
protected  areas.  Alaska  has  the  greatest 
amoimt  of  land  and  the  highest 
percentage  of  its  land  base  in 
conservation  reserves  of  any  state. 
Federal  lands  comprise  59  percent  of 
the  state  and  40  percent  of  federal  lands 
in  Alaska  are  in  conservation  system 
units. 

Different  Approaches  Considered  for 
the  Tongass  National  Forest 

The  unique  ^tuation  of  the  Tongass 
National  Forest  has  been  recognized 
throughout  the  Forest  Service's  process 
for  examining  prohibitions  in 
inventoried  roadless  areas.  The  process 
for  developing  the  roadless  rule 
included  different  options  for  the 
Tongass  in  each  stage  of  the  ' 

promulgation  of  the  rule  and  each  stage 
of  the  environmental  impact  statement. 

In  February  1999,  the  agency 
exempted  the  Tongass  and  other  forests 
with  recently  revised  forest  plans  from 
an  interim  rule  prohibiting  new  road 
construction.  The  October  1999  Notice 
of  Intent  to  prepare  an  enviromnental 
impact  statement  for  the  roadless  rule 
specifically  requested  comment  on 
whether  or  not  the  rule  should  apply  to 
the  Tongass  National  Forest  in  light  of 
the  recent  revision  of  the  Tongass  Forest 
Plan  and  the  ongoing  economic 
transition  of  communities  and  the 
timber  program  in  Southeast  Alaska. 
The  May  2000  DEIS  for  the  roadless  rule 
proposed  to  postpone  making  a  decision 
for  the  Tongass  until  April  2004,  in 
association  with  the  5-year  review  of  the 
Tongass  Forest  Plan. 

The  preferred  alternative  was  altered 
in  the  November  2000  FEIS  to  include 


prohibitions  on  timber  harvest,  as  well 
as  road  construction  and  reconstruction 
on  the  Tongass.  effective  April  2004. 
The  FEIS  recognized  that  the  economic 
and  social  impacts  of  including  the 
Tongass  in  the  roadless  rule's 
prohibitions  could  be  of  considerable 
consequence  in  commimities  where  the 
forest  products  industry  is  a  significant 
component  of  local  economies.  The 
FEIS  also  noted  that  if  the  Tongass  was 
exempt  from  the  roadless  rule 
prohibitions,  loss  of  habitat  and  species 
abundance  would  not  pose  an 
unacceptable  risk  to  diversity  across  the 
forest. 

The  final  January  12,  2001  roadless 
rule  directed  an  immediate  prohibition 
on  timber  harvest,  road  construction, 
and  reconstruction  in  roadless  areas, 
except  for  projects  that  already  had  a 
notice  of  availability  of  a  draft 
environmental  impact  statement 
published  in  the  Federal  Register. 

Litigation  Settlement 

In  January  2001,  the  State  of  Alaska 
filed  a  lawsuit  against  the  United  States 
Department  of  Agriculture  contending 
the  roadless  rule  violated  the 
Administrative  Procedure  Act,  National 
Forest  Management  Act,  National 
Environmental  Policy  Act,  Alaska 
National  Interest  Lands  Conservation 
Act,  Tongass  Timber  Reform  Act  and 
other  laws. 

In  fulfillment  of  one  of  its  obligations 
under  the  settlement  agreement  for  State 
of  Alaska  y.  USDA,  and  after 
consideration  of  the  circumstances 
surrounding  the  development  and 
promulgation  of  the,  roadless  rule 
relative  to  the  Tongass  and  the 
implications  of  implementing  the  rule, 
the  Department  is  seeking  public 
comment  on  this  proposal  to  amend  the 
roadless  rule.  This  proposed  rule  has 
been  developed  in  light  of  the  factors 
and  issues  described  in  this  preamble, 
including  serious  concerns  about  the 
previously  disclosed  economic  and 
social  hardships  the  application  of  the 
rule's  prohibitions  would  cause  in 
communities  throughout  Southeast  . 
Alaska. 

Conclusion 

For  the  reasons  identified  in  this 
preamble,  the  Department  is  proposing 
to  amend  paragraph  (d)  of  §  294.14  of 
the  Roadless  Area  Conservation  Rule  to 
exempt  the  Tongass  National  Forest 
from  prohibitions  against  timber 
harvest,  road  construction,  and 
reconstruction  in  inventoried  roadless 
areas  until  the  Dej^artment  promulgates 
a  revised  final  roadless  area 
conservation  rule  as  announced  in  the 
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July  10.  2001,  advance  notice  of 
proposed  rulemaking  (66  FR  35918). 

Regulatory  Certifications 

Regulatory  Impact 

This  proposed  rule  has  been  reviewed 
under  USDA  procediu^s  and  Executive 
Order  (E.O.)  12866,  Regulatory  Planning 
and  Review,  and  designated  as 
significant  by  the  Office  of  Management 
and  Budget  (OMB).  OMB  has  reviewed 
this  proposed  rule  since  it  raises  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  E.O.  12866. 

A  cost-benefit  analysis  has  been 
conducted  on  the  impact  of  this 
proposed  rule  and  incorporates  by 
reference  the  detailed  regulatory  impact 
analysis  prepared  for  the  January  12, 
2001,  roadless  rule,  which  included  the 
Tongass  Exempt  Alternative.  Much  of 
this  analysis  was  discussed  and 
disclosed  in  the  FEIS  for  the  roadless 
rule.  A  review  of  the  data  and 
information  from  the  original  analysis 
and  the  information  disclosed  in  the 
FEIS  found  that  it  is  still  relevant, 
pertinent,  and  sufficient  in  regards  to 
exempting  the  Tongass  from  &e 
application  of  the  roadless  rule.  The 
Department  has  concluded  that  no  new 
information  exists  today  that  would 
significantly  alter  the  results  of  the 
original  analysis. 

Moreover,  this  proposed  rule  has  been 
considered  in  light  of  Executive  Order 
•  13272  regarding  proper  consideration  of 
small  entities  and  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  which  amended  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  An  initial  and  final  regulatory 
flexibility  analysis  was  conducted  on 
the  proposed  and  final  roadless  area 
conservation  rule,  which  included  the 
effects  associated  with  the  Tongass 
National  Forest.  An  initial  small  entities 
flexibility  assessment  for  this  proposed 
rule  has  been  made  and  it  has  been 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  SBREFA.  This  proposed  rule 
will  not  impose  record  keeping 
requirements;  will  not  affect  small 
entities'  competitive  position  in  relation 
to  large  entities;  and  will  not  affect 
small  entities'  cash  flow,  liquidity,  or 
ability  to  remain  in  the  market. 

Environmental  Impact 

The  Department  prepared  a  Draft  EIS 
(May  2000)  and  Final  EIS  (November 
2000)  in  association  with  promulgation 
of  the  roadless  area  conservation  rule. 
The  DEIS  and  FEIS  examined  in  detail 
sets  of  Tongass-specific  alternatives.  In 


the  DEIS  the  Department  proposed  the 
Tongass  Deferred  Alternative,  which 
would  not  have  applied  the  rule's 
prohibitions  to  the  Tongass  National 
Forest  but  would  have  required  that  the 
agency  make  a  determination  as  part  of 
the  five-year  plan  review  whether  to 
prohibit  road  construction  in  imroaded 
portions  of  inventoried  roadless  areas, 
and  would  have  directed  that  an 
evaluation  of  whether  and  how  to 
protect  roadless  characteristics,  in  the 
context  of  multiple  use  management,  be 
conducted  during  the  next  Tongass 
Forest  Plan  revision.  In  the  FEIS,  the 
Department  identified  the  Tongass  "Not 
Exempt"  as  the  Preferred  Ahemative, 
which  would  have  treated  the  Tongass 
National  Forest  the  same  as  all  other 
national  forests,  but  delayed 
implementation  of  the  rule's 
prohibitions  imtilApril  2004.  This  delay 
would  have  served  as  a  social  and 
economic  mitigation  measure  by 
providing  a  transition  period  for 
communities  most  affected  by  changes 
in  management  of  inventoried  roadless 
areas  in  the  Tongass.  In  the  final  rule 
published  on  January  12,  2001, 
however,  the  Department  selected  the 
Tongass  "Not  Exempt"  alternative 
which  immediately  applied  the  rule's 
prohibitions  to  inventoried  roadless 
areas  on  the  Tongass,  but  allowed  road 
construction,  reconstruction,  and  the 
cutting,  sale,  and  removal  of  timber 
from  inventoried  roadless  areas  where  a 
notice  of  availability  for  a  draft 
environmental  impact  statement  for 
such  activities  was  published  in  the 
Federal  Register  prior  to  January  12, 
2001. 

In  February  2003,  in  compliance  with 
the  district  court's  order  in  Sierra  Club 
V.  Rey  (D.  Alaska),  the  Forest  Service 
issued  a  Record  of  Decision  (ROD)  and 
a  Supplemental  Environmental  Impact 
Statement  (SEIS)  to  the  1997  Revised 
Tongass  Forest  Plan  that  examined  the 
site-specific  wilderness  and  non- 
wilderness  values  of  the  inventoried 
roadless  areas  on  the  Forest  as  part  of 
the  forest  planning  process.  The 
February  2003  ROD  readopted  the  1997 
Tongass  Forest  Plan  with  non- 
significant amendments  as  the  cmrent 
forest  plan.  Congress  has  prohibited 
administrative  or  judicial  review  of  the 
February  2003  ROD.  Section  335  of  the 
2003  Omnibus  Appropriations  Act 
provides  that  the  ROD  for  the  2003  SEIS 
for  the  1997  Tongass  Land  Management 
Plan  shall  not  be  reviewed  under  any 
Forest  Service  administrative  appeal 
process,  and  its  adequacy  shall  not  be 
subject  to  judicial  review  by  any  court 
in  the  United  States. 

Because  the  2000  FEIS  for  the  final 
roadless  area  conservation  rule 


considered  exempting  the  Tongass 
National  Forest  as  a  detailed  alternative, 
the  decision  to  issue  this  proposed 
amendment  is  expected  to  be  based  on 
the  FEIS,  imless  the  Department  finds 
that  there  are  significant  new 
circumstances  or  information  relevant  to 
environmental  concerns  and  bearing  on 
this  alternative  or  its  impacts  that  would 
warrant  additional  environmental 
impact  analysis.  A  final  determination 
will  be  made  before  adoption  of  the 
final  rule.  The  FEIS  is  available  in  the 
document  archives  .section  of  the 
Roadless  Area  Conservation  internet  site 
at  http://www.roadless.fs.fed.us. 

No  Takings  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12360,  and  it  has  been  determined  that 
the  proposed  rule  will  not  pose  the  risk 
of  a  taking  of  a  Constitutionally- 
protected  private  property,  as  the  rule  is 
limited  to  exempting  temporarily  the 
applicability  of  the  roadless  area 
conservation  rule  to  the  Tongass 
National  Forest. 

Energy  Effects 

This  proposed  rule  has  been  analyzed 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  It  has  been 
determined  that  this  proposed  rule  does 
not  constitute  a  significant  energy  action 
as  defined  in  the  Executive  order. 

Gvil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  The  Department  has  not 
identified  any  State  or  local  laws  or 
regulations  that  are  in  conflict  with  this 
action  or  that  would  impede  full 
implementation  of  this  rule. 
Nevertheless,  in  the  event  that  such  a 
conflict  was  to  be  identified,  the 
proposed  rule,  if  implemented,  would 
preempt  the  State  or  local  laws  or 
regulations  foimd  to  be  in  conflict. 
However,  in  that  case,  (1)  no  retroactive 
effect  would  be  given  to  this  proposed 
rule;  and  (2)  the  Department  would  not 
require  the  use  of  administrative 
proceedings  before  parties  could  file 
suit  in  court  challenging  its  provisions. 

Unfunded  Mandates 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
1531-1538),  which  the  President  signed 
into  law  on  March  22, 1995,  the 
Department  has  assessed  the  effects  of 
this  proposed  rule  on  State,  local  and 
tribal  governments  and  the  private 
sector.  This  proposed  rule  does  not 
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compel  the  expenditure  of  $100  million 
or  more  by  any  State,  local,  or  tribal 
government,  or  anyone  in  the  private 
sectfJT.  Therefore,  a  statement  imder 
section  202  of  the  act  is  not  required. 

Federalism  and  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

The  Department  has  considered  this 
proposed  rule  imder  the  requirements  of 
Executive  Order  13132,  Federalism.  The 
agency  has  made  a  preliminary 
assessment  that  the  rule  conforms  with 
the  federalism  principles  set  out  in  this 
Executive  order;  would  not  impose  any 
compliance  costs  on  the  States;  and 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Based  on 
comments  received  on  this  proposed 
rule,  the  Department  will  consider  if 
any  additional  consultation  will  be 
needed  with  State  and  local 
governments  prior  to  adopting  a  final 
rule. 

Moreover,  this  proposed  rule  does  not 
havq  tribal  implications  as  defined  by 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments.  However,  Forest  Service 
line  officers  in  the  field  have  been  asked 


to  make  contact  with  Tribes  to  ensure 
awareness  of  this  proposed  rule  and 
conduct  govemment-to-govemment 
dialog. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  proposed  nde  does  not  contain 
any  record  keeping,  reporting 
requirements,  or  other  information 
collection  requirements  as  defined  in  5 
CFR  part  1320,  and  therefore  imposes 
no  paperwork  burden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.)  and 
implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

Government  Paperwork  Elimination  Act 
Compliance 

The  Forest  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act,  which 
requires  Government  agencies  to 
provide  the  public  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximiun 
extent  possible. 

List  of  Subjects  in  36  CFR  Part  294 

National  Forests,  Navigation  (air). 
Recreation  and  recreation  areas. 
Wilderness  areas. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  the  Department  of 


Agriculture  proposes  to  amend  part  294 
of  title  36  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  294— SPEaAL  AREAS 

Subpart  B— Protection  of  Inventoried 
Roadless  Areas 

1.  The  authority  citation  for  subpart  B 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  472,  529,  551, 1608, 
1613;  23  U.S.C.  201.  205. 

2.  Revise  paragraph  (d)  of  §  294.14  to 
read  as  follows: 

§294.14    Scope  and  applicability. 

***** 

(d)  Until  the  USDA  promulgates  a 
revised  final  roadless  area  conservation 
rule  (to  which  the  agency  originally 
sought  public  comments  in  the  Jidy  10, 
2001,  advance  notice  of  proposed 
rulemaking  (66  FR  35918)],  this  subpart 
does  not  apply  to  road  construction, 
reconstruction,  or  the  cutting,  sale,  or  ' 
removal  of  timber  in  ioventoried 
roadless  areas  in  the  Tongass  National 
Forest. 


Dated:  July  2,  2003. 
Joel  D.  Holtrop, 

Acting  Chief. 

[FR  Doc.  03-17420  Filed  7-14-03;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  460 

Lat>eling  and  Advertising  of  Home 
insulation:  Trade  Regulation  Rule 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission"  or  "we") 
proposes  to  amend  its  Trade  Regulation 
Rule  Concerning  the  Labeling  and 
Advertising  of  Home  Insulation  ("R- 
value  Rule"  or  "Rule")  to  streamline 
and  increase  the  benefits  of  the  Rule  to 
consumers  and  sellers,  minimize  its 
costs,  and  respond  to  the  development 
and  utilization  of  new  technologies  to 
make  American  homes  more  energy 
efficient  and  less  costly  to  heat  and  cool. 
This  dociunent  provides  background  on 
the  R-value  Rule  and  this  proceeding; 
proposes  amendments  to  recognize 
technological  advances  in  R-value 
testing  and  specimen  preparation 
procediues,  and  to  clarify,  streamline, 
and  improve  the  Rule's  requirements; 
and  discusses  public  comments 
received  by  the  Commission  and  solicits 
further  comments  on  the  proposed 
amendments  and  additional  issues. 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  22, 
2003.  Because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  neither  a  public 
workshop  nor  a  hearing  has  been 
scheduled.  If  interested  parties  request 
the  opportunity  to  present  views  orally, 
the  Commission  will  publish  a 
document  in  the  Federal  Register. 
stating  the  time  and  place  at  which  the 
hearing  or  workshop  will  be  held  and 
describing  the  procediu-es  that  will  be 
followed.  In  addition  to  submitting  a 
request  to  present  views  orally, 
interested  parties  who  wish  to  appear 
must  submit,  on  or  before  September  22, 
2003,  a  written  comment  or  statement 
that  describes  the  issues  on  which  the 
party  wishes  to  speak.  If  there  is  no 
interest  in  a  hearing  or  workshop,  the 
Commission  will  base  its  decision  on 
the  written  rulemaking  record. 
ADDRESSES:  Send  written  comments  to 
Secretary,  Federal  Trade  Commission, 
Room  H-159,  600  Pennsylvania  Ave., 
N.W.,  Washington,  D.C.  20580.  All 
written  comments  should  be  captioned 
"16  CFR  Part  460— Labeling  and 
Advertising  of  Home  Insulation"  and 
"16  CFR  Part  460  Request  to  Testify— 
Labeling  and  Advertising  of  Home 
hisulation,"  respectively.  As  discussed 
in  the  Dates  section  of  this  document,  a 
public  workshop  has  not  been 
scheduled.  However,  individuals  who 


would  like  to  submit  oral  views  should 
submit  their  request  to  the  address 
noted  in  this  section.  To  encourage 
prompt  and  efficient  review  and 
dissemination  of  the  comments  to  the 
public,  all  comments  should  also  be 
submitted,  if  possible,  in  electronic ' 
form.  Comments  or  requests  in 
electronic  form  should  be  sent,  if 
possible,  to:  r-valuerule@ftc.gov.  The 
Commission  will  make  this  document 
and,  to  the  extent  possible,  aU 
comments  received  in  electronic  form  in 
response  to  this  document,  available  to 
the  public  through  the  Internet  at  the 
following  address:  www.ftc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  (202)  326-2889, 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  600  Pennsylvania  Avenue, 
N.W.,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  Overview  of  the  Rule 

A.  Products  Covered 

B.  Parties  Covered 

C.  Basis  for  the  Rule 

D.  Requirements  of  the  Rule 
ni.  Procedural  History 

A.  The  1995  Initial  Regulatory  Review  ("the 

1995  Notice") 

B.  The  1996  Notice  of  Continuing  Need  and 

Technical  Amendments  ("the  1996 
Notice") 

C.  The  1999  Advanced  Notice  of  Proposed 

Rulemaking  ("the  ANPR") 

IV.  Section-by-Section  Description  of 
Projjosed  Amendments 

V.  Discussion  of  Comments  and  Proposed 
Amendments 

A.  Disclosing  Thermal  Performance  of 

Additional  Products 

1.  Residential  Pipe  and  Duct  Insulations 

2.  Non-residential  Insulations 

B.  Disclosing  In-Use  Thermal  Performance 

Values 

1.  Performance  of  Insulations  in  Actual  Use 

2.  Performance  of  Building  System 

Components  That  Include  Insulation 

C.  Disclosing  R-Values  That  Account  for 

Factors  Affecting  R- Value 

1.  Aging 

a.  Cellular  Plastics  Insulation 

b.  Reflective  Insulations 

2.  Sealing 

a.  Loose-fill  and  Stabilized  Insulations  in 

Attics 

b.  Loose-fill  and  Self-Supported  Insulations 

in  Walls 

3.  Density  Variations 

4.  Installations  in  Closed  Cavities  of  Variable 

Thickness 

D.  Other  Testing  Requirements 

1.  Accreditation  of  Testing  Laboratories 

2.  Test  Temperature  Requirements 

a.  Mean  Temperature 

b.  Temperature  Differential 

3.  Tolerance 

4.  Use  of  Current  Test  Data 

5.  Determining  the  Thermal  Performance  of 

Reflective  Insulations 


a.  Traditional  Reflective  Insulations 

b.  Radiant  Barrier  Products 

6.  Additional  Laboratory  Procedures  for 

Testing  Loose-Fill  Insulations 
E.  Other  Disclosure  Issues 

1.  Disclosures  on  Labels  and  Fact  Sheets 

a.  "What  You  Should  Know  About  R-values" 

b.  Disclosures  for  Batt,  Blanket,  and 

Boardstock  Insulations 

c.  Required  Disclosures  for  Loose-fill 

Insulations 
i.  R-value  Disclosures 
ii.  Initial  Installed  Thickness 
iii.  Additional  Loose-Fill  Insulation 

d.  Disclosures  for  Urea-based  Foam 

Insulations 

2.  Disclosures  in  Advertising  and  Other 

Promotional  Materials 

a.  Disclosures  Required 

b.  Advertising  on  Radio  (and  Television) 

c.  Initial  Installed  Thickness 

3.  Disclosures  by  Installers  or  New  Home 

Sellers 

a.  Fact  Sheets 

b.  Attic  Cards  and  Certifications,  and  Attic 

Rulers 

4.  Disclosures  by  Retailers 

F.  Minor  Corrections  and  Amendments  to 
Update  References  ASTM  Standards 

VI.  Rulemaking  Procedures 

VII.  Requests  for  Public  Hearings 

VIII.  Regulatory  Flexibility  Act 

IX.  Paperwork  Reduction  Act 

X.  Additional  Information  for  Interested 
Persons 

XI.  Invitation  to  Comment  and  Questions  for 
Comment 

XII.  Proposed  Rule  Language 

I.  Introduction 

The  R-value  Rule  specifies 
substantiation  and  disclosure 
requirements  for  thermal  insulation 
products  used  in  the  residential  market, 
and  prohibits  certain  claims  unless  they 
are  true.'  The  primary  disclosure 
required  is  the  insulation  product's  "R- 
value."  R-value  is  the  recognized 
numerical  measure  of  the  ability  of  an 
insulation  product  to  restrict  the  flow  of 
heat  and,  therefore,  to  reduce  energy 
costs — the  higher  the  R-value,  the  better 
the  product's  insulating  ability.  To 
assist  consumers,  the  Rule  requires 
sellers  (including  insulation 
manufacturers,  professional  installers, 
new  home  sellers,  and  retailers)  to 
disclose  the  insulation  product's  R- 
value  and  related  information,  before 
retail  sale,  based  on  uniform,  industry- 
adopted  standards. 2  This  information 


.  '  The  Commission  promulgated  the  Rvalue  Rule 
on  August  •29,  1979  under  section  18  of  the  Federal 
Trade  Commission  Act  ("FTC  Act"),  15  U.S.C.  57a. 
The  Rule  became  effective  on  September  30.  1980. 
See  Final  Trade  Regulation  Rule  ("Statement  of 
Basis  and  Purpose"  or  "SBP "),  44  FR  50218  (1979). 

^  Home  insulation  sellers  should  be  aware  that 
additional  Commission  rules  or  guides  may  also 
apply  to  them.  For  example,  the  Commission's 
Rules  concerning  Disclosure  of  Written  Consumer 
Product  Warranty  Terms  and  Conditions,  and  the 
Pre-sale  Availability  of  Written  Warranty  Terms,  16 
CFR  Parts  701  and  702,  specify  requirements 
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enables  consiuners  to  evaluate  how  well 
a  particular  insulation  product  is  likely 
to  perform,  to  determine  whether  the 
cost  of  the  insulation  is  justified,  and  to 
make  meaningful,  cost-benefit  based 
purchasing  decisions  among  competing 
products. 

11:  Overview  of  the  Rule 

A.  Products  Covered 

The  R- value  Rule  covers  all  "home 
insulation  products."  Under  the  Rule, 
"insulation"  is  any  product  mainly  used 
to  slow  down  the  flow  of  heat  from  a 
warmer  area  to  a  cooler  area,  for 
example,  fi-om  the  heated  inside  of  a 
house  to  the  outside  during  the  winter 
through  exterior  walls,  attic,  floors  over 
crawl  spaces,  or  basement.  "Home 
insulation"  includes  insulation  used  in 
all  types  of  residential  structiires.  The 
Rule  automatically  covers  new  types  or 
forms  of  insulation  marketed  for  use  in 
the  residential  market,  whether  or  not 
the  Rule  specifically  refers  to  them.  The 
Rule  does  not  cover  pipe  insulation,  or 
any  type  of  duct  insulation  except  for 
duct  wrap.  The  Rule  does  not  cover 
insulation  products  sold  for  use  in 
commercial  (including  industrial) 
buildings.  It  does  not  apply  to  other 
products  with  insulating  characteristics, 
such  as  storm  windows  or  storm  doors. 

Home  insulation  includes  two  basic 
categories:  "mass"  insulations  and 
"reflective"  insidations.  Mass 
insulations  reduce  heat  transfer  by 
conduction  (through  the  insulation's 
mass),  convection  (by  air  movement 
within  and  through  the  air  spaces  inside 
the  insulation's  mass),  and  radiation. 
Reflective  insulations  (primarily 
aluminiun  foil)  reduce  heat  transfer 
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concerning  warranties;  the  Commissions  Guides  for 
the  Use  of  Environmental  Marketing  Claims.  16  CFR 
Part  260.  address  the  application  of  section  5  of  the 
FTC  Act.  15  U.S.C.  45,  to  environmental  advertising 
and  marketing  claims  (e.g.,  claims  concerning  the 
amount  of  recycled  material  a  product  contains). 
Further,  section  5  of  the  FTC  Act  declares  that 
unfair  or  deceptive  acts  or  practices  are  unlawful, 
and  requires  that  advertisers  and  other  sellers  have 
a  reasonable  basis  for  advertising  and  other 
promotional  claims  before  they  are  disseminated. 
See  Deception  Policy  Statement,  Letter  from  the 
Commission  to  the  Honorable  John  D.  Dingell, 
Chairman.  Committee  on  Energy  and  Commerce, 
U.S.  House  of  Representatives  (Oct.  14.  1983), 
reprinted  in  Cliffdale  Assocs.,  Inc.,  103  F.T.C.  110 
(1984);  Statement  of  Policy  on  the  Scope  of  the 
Consumer  Unfairness  Jurisdiction,.LetteT  from  the 
Commisjion  to  the  Honorable  Wendell  H.  Ford. 
Chairman,  Consumer  Subcommittee.  Committee  on 
Commerce,  Science,  and  Transportation.  U.S. 
House  of  Representatives,  and  the  Honorable  John 
C.  Danforth.  Ranking  Minority  Member,  Consumer 
Subcommittee,  Committee  on  Commerce,  Science 
and  Tran^ortation.  U.S.  Senate  (Dec.  17.  1980), 
reprinted  in  International  Harvester  Co.,  104  F.T.C. 
949  (1984);  and  Policy  Statement  Regarding 
Advertising  Substantiation,  49  FR  30999  (1984), 
reprinted  in  Thompson  Medical  Co.,  104  F.T.C.  839 
(1984). 


when  installed  facing  an  airspace  by 
increasing  the  thermal  resistance  of  the 
airspace  by  reducing  heat  transfer  by 
radiation  through  it.  Within  these  basic 
categories,  home  insulation  is  sold  in 
various  types  ("type"  refers  to  the 
material  from  which  the  insulation  is 
made,  e.g.,  fiberglass,  cellulose, 
polyurethane,  aluminum  foil)  and  forms 
("form"  refers  to  the  physical  form  of 
the  product,  e.g.,  batt,  dry-applied  loose- 
fill,  spray-applied,  boardstock,  multi- 
sheet  reflective). 

B.  Parties  Covered 

The  Rule  applies  to  home  insulation 
manufacturers,  professional  installers, 
retailers  who  sell  insulation  to 
consumers  for  do-it-yoiu-self 
installation,  and  new  home  sellers 
(including  sellers  of  manufactiu-ed 
housing).  It  also  applies  to  testing 
laboratories  that  conduct  R-value  tests 
for  home  insulation  manufacturers  or 
other  sellers  who  use  the  test  results  as 
the  basis  for  making  R-value  claims 
about  home  insulation  products. 

C.  Basis  for  the  Rule 

The  Commission  issued  the  R-value 
Rule  to  prohibit,  on  an  industry-wide 
basis,  specific  unfair  or  deceptive  acts  or 
practices.  When  it  issued  the  Rule,  the 
Commission  found  that  the  following 
acts  or  practices  were  prevalent  in  the 
home  insulation  industry  and  were 
deceptive  or  unfair,  in  violation  of 
section  5  of  the  FTC  Act,  15  U.S.C.  45: 

(1)  sellers  had  failed  to  disclose  R-value, 
and  caused  substantial  consiuner  injury 
by  impeding  the  ability  of  consiuners  to 
make  informed  purchasing  decisions; 

(2)  the  failure  to  disclose  R-values, 
which  varied  significantly  among 
competing  home  insulation  products  of 
the  same  thickness  and  price,  misled 
consumers  when  they  bought  insulation 
on  the  basis  of  price  or  thickness  alone, 

(3)  sellers  had  exaggerated  R-values, 
often  failing  to  take  into  account  factors 
(e.g.,  aging,  settling)  knovra  to  reduce 
thermal  performance;  (4)  sellers  had 
failed  to  inform  consumers  about  the 
meaning  and  importance  of  R-value;  (5) 
sellers  had  exaggerated  the  amount  of 
savings  on  fuel  bills  that  consumers 
could  expect,  and  often  failed  to 
disclose  that  savings  will  vary 
depending  on  the  consumer's  particular 
circiunstances;  and  (6)  sellers  had 
falsely  claimed  that  consumers  would 
qualify  for  tax  credits  through  the 
purchase  of  home  insulation,  or  that 
products  had  been  "certified"  or 
"favored"  by  federal  agencies.  44  FR  at 
50222-24. 


D.  Requirements  of  the  Rule 

The  Rule  requires  that  manufacturers 
and  others  who  sell  home  insulation 
determine  and  disclose  each  product's 
R-value  and  related  information  (e.g., 
thickness,  coverage  area  per  package)  on 
package  labels  and  manufacturers'  fact 
sheets.  R-value  ratings  vary  among 
different  types  and  forms  of  home 
insulations  and  among  products  of  the 
same  type  and  form.  The  Rule  requires 
that  R-value  claims  to  consiuners  about 
specific  home  insiUation  products  be 
based  on  uniform  R-value  test 
procedures  that  measure  thermcd 
performance  under  "steady-state"  [i.e., 
static)  conditions. 3  Mass  insulation 
products  may  be  tested  under  any  of  the 
test  methods.  The  tests  en  mass 
insulation  products  must  be  conducted 
on  the  insulation  material  alone     • 
(excluding  any  airspace).  Reflective 
insulation  products  must  be  tested 
according  to  either  ASTM  C  236-89 
(1993)  or  ASTM  C  976-90,  which  can 
determine  the  R-values  of  insulation 
systems  (such  as  those  that  include  one 
or  more  air  spaces).*  The  tests  must  be 
conducted  at  a  mean  temperature  of  75° 
F. 

When  it  promulgated  the  Rule,  the 
Commission  found  that  certain  factors, 
such  as  aging  or  settling,  affect  the 
thermal  performance  of  home  insulation 
products.  44  FR  at  50219-20,  50227-28. 
To  ensure  that  R-value  claims  take  these 
factors  into  accoimt.  the  Rule  mandates 
that  the  required  R-value  tests  for 
polyurethane,  polyisocyanurate,  and 
extruded  polystyrene  insulation 
products  be  conducted  on  test 
specimens  that  fully  reflect  the  effect  of 
aging,  and  for  loose-fill  insulation 
products  on  test  specimens  that  fully 
reflect  the  effect  of  settling. 

Specific  disclosures  must  be  made:  (1) 
by  manufacturers  on  product  labels  and 
manufacturers'  fact  sheets;  (2)  by 
professional  installers  and  new  home 
sellers  on  receipts  or  contracts;  and  (3) 
by  manufacturers,  professional 


3  Section  460.5  of  the  Rule  requires  that  the  R- 
values  of  home  insulation  products  be  based  on  one 
of  the  test  procedures  specified  in  the  Rule.  Most 
of  the  test  procedures  in  the  Rule  specify  American 
Society  for  Testing  and  Materials  (ASTM) 
standards.  ASTM  reviews  and  revises  each  of  these 
procedures  periodically.  Under  section  460.7  of  the 
Rule,  the  Commission  will  accept,  but  not  require, 
the  use  of  a  revised  version  of  any  of  these 
standards  90  days  ^fter  ASTM  adopts  and  publishes 
the  revision.  The  Commission  may,  however, 
reopen  the  rulemaking  proceeding  during  the  90- 
day  period  or  at  any  later  time  to  consider  whether 
it  should  require  use  of  the  revised  procedure  or 
reject  it  under  section  460.5  of  the  Rule.  61  FR  at 
13663. 

*  The  R-value  of  a  single-sheet  reflective 
insulation  product  must  be  tested  under  ASTM 
E408  or  another  test  method  that  provides 
comparable  results. 
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installers,  and  retailers  in  advertising 
and  other  promotional  materials 
(including  those  on  the  Internet)  that 
contain  an  R-value.  price,  thickness,  or 
energy-saving  claim,  or  compare  one 
t)^e  of  insulation  to  another. 
Manufacturers  and  other  sellers  must 
have  a  "reasonable  basis"  for  any 
energy-saving  claims  they  make.^ 

III.  Procedural  History 

A.  The  1995  Initial  Regulatory  Review 
("the  1995  Notice  ") 

On  April  6.  1995,  as  part  of  its 
ongoing  regulatory  review  program,  the 
Commission  solicited  public  comments 
about  the  economic  impact  of  and 
current  need  for" the  R-value  Rule.^  60 
FR  17492  (1995).  At  the  same  time,  the 
Commission  solicited  comments  on  a 
petition  ("Petition")  from  Ronald  S. 
Graves,  who  at  that  time  was  a  Research 
Staff  Member,  Materials  Analysis 
Group,  Martin  Marietta  Energy  Systems, 
Inc.  (which  operated  Oak  Ridge 
National  Laboratory  ("ORNL")  for  the 
U.S.  Department  of  Energy  ("DOE")). 
The  Petition  requested  that  the 
Commission  approve  an  additional 
(fifth)  ASTM  R-value  test  procedure  as 
an  optional  test  procedure  for 
determining  the  R-value  of  home 
insulation  under  the  Rule. 

B.  The  1996  Notice  of  Continuing  Need 
and  Technical  Amendments  ("the  1996 
Notice") 

Based  on  the  comments  in  response  to 
the  1995  Notice,  the  Commission 
determined  that  there  was  a  continuing 
need  for  the  Rule,  published  its 
determination  to  retain  it,  and  adopted 
several.technical,  non-substantive 
amendments  to  support  the  use  of  the 
most  current  testing  procediues 


*  Although  the  Rule  does  not  specify  how  energy 
saving  claims  must  be  substantiated,  the 
Commission  explained  that  scientifically  reliable 
measurements  of  fuel  use  in  actual  houses  or 
reliable  computer  models  or  methods  of  heat  flow 
calculations  would  meet  the  reasonable  basis 
standard.  44  FR  at  50233-34.  Sellers  other  than 
manufacturers  can  reiy  on  the  manufacturer's 
claims  unless  they  know  or  should  know  thjt  the 
manufacturer  does  not  have  a  reasonable  basis  for 
the  claims. 

*The  Commission  previously  reviewed  the  Rule 
in  1985  under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  610,  to  determine  the  economic  impact  of  the 
Rule  on  small  entities.  Based  on  that  review,  the 
Commission  determined  that:  there  was  a 
continuing  need  for  the  Rule:  there  was  no  basis  to 
conclude  that  the  Rule  had  a  significant  impact  on 
a  substantial  number  of  small  entities:  there  was  no 
basis  to  conclude  that  the  Rule  should  be  amended 
to  minimize  its  economic  impact  on  small  entities': 
•the  Rule  did  not  generally  overlap,  duplicate,  or 
conflict  with  other  regulations:  and  technological, 
economic,  and  other  changes  had  not  affected  the 
Rule  in  any  way  that  would  warrant  amending  the 
Rule.  50  FR  13246  (1985). 


available  and  to  streamline  the  Rule.^  61 
FR  13659,  at  13659-62, 13665  (March 
28,  1996). 

C.  The  1999  Advance  Notice  of 
Proposed  Rulemaking  ("the  ANPR") 

In  1999,  based  on  the  comments 
received  in  response  to  the  1995  Notice 
(that  were  not  otherwise  addressed  in 
the  1996  notice),  the  Commission 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (64  FR  48024 
(Sept.  1 ,  1999)).  In  the  ANPR,  the 
Commission  proposed  limited 
amendments  that  were  designed  to: 
clarify  the  Rule;  make  disclosiue 
requirements  consistent  for  competing 
types  of  loose-fill  insulation  products; 
require  the  most  current  procedures  for 
preparing  R-value  test  specimens  and 
conducting  R-value  tests;  delete 
disclosures  for  a  type  of  insulation  that 
no  longer  is  sold;  and  reduce  disclosure 
requirements  for  retailers.  Regarding 
those  issues,  the  Commission  believed 
that  there  was  sufficient  information  to 
propose  amendments.  The  Conunission 
also  requested  comments  on  whether  to 
revise  the  Rule  to:  cover  additional 
products;  require  the  disclosure  of  in- 
use  performance  values  (as  opposed  to 
laboratory  tests  that  are  conducted 
under  static,  uniform  conditions); 
require  the  disclosure  of  the 
performance  of  building  systems;  adopt 
additional  test  specimen  preparation 
requirements  for  specific  types  and 
forms  of  insulation  products  to  account 
for  various  factors  that  affect  R-values; 
adopt  additional  or  updated  testing 
requirements;  and  change  the  disclosure 
requirements  for  manufacturers'  labels 
and  fact  sheets,  advertisements  and 
other  promotional  materials,  and  for 
professional  installers,  new  home 
sellers,  and  retailers.  The  comments 
filed  in  response  to  the  ANPR  are 
discussed  in  depth  at  section  V  of  this 
document  following  the  brief  section- 
by-section  description  of  the  proposed 
amendments. 


'  These  amendments:  (1)  revised  section  460.5  of 
the  Rule  to  allow  the  use  of  an  additional  ASTM 
test  procedure  as  an  optional,  but  not  required,  test 
procedure  to  determine  the  R-value  of  home 
insulation;  (2)  revised  section  460.5  to  require  the 
use  of  current,  updated  versions  of  ether  ASTM  R- 
value  test  methods  cited  in  the  Rule:  (3)  added  an 
Appendix  summarizing  the  exemptions  from 
specific  requirements  of  the  Rule  that  the 
Commission  previously  granted  for  certain  classes 
of  persons  covered  by  the  Rule;  and  (4)  revised 
section  460.10  of  the  Rule  to  cross-reference  the 
Commission's  enforcement  policy  statement  for 
foreign  language  advertising  in  16  CFR  14.9  and 
deleted  the  previous  Appendix  to  the  Rule  because 
it  merely  repeated  the  text  of  16  CFR  14.9. 


IV.  Section-by-Section  Description  of 
Proposed  Amendments 

The  following  is  a  brief  siunmary  of 
the  amendments  the  Commission  is 
proposing  for  the  R-value  Rule  in 
response  to  the  comments  received. 
These  proposed  changes  are  addressed 
in  more  detail  in  section  V  of  this 
document.  Section  V  also  contains  a 
detailed  discussion  of  other  issues 
raised  in  the  1999  ANPR  that  are  not  the 
subject  of  a  proposed  amendment. 

Section  460.1  (What  This  regulation 
does) 

The  Commission  proposes  to  amend 
the  monetary  penalty  reference  from 
$10,000  to  $11,000  to  reflect  the  current 
requirements  of  section  1.98  of  the 
Commission's  regulations.  This  is  a 
technical,  conforming  change. 

Section  460.5(a)  (R-value  Tests) 

Temperature  Differential:  The 
Commission  proposes  to  amend  section 
460.5,  R-value  Tests,  to  specify  that  tests 
conducted  imder  section  460.5(a)  must 
be  done  with  a  temperature  differential 
of  50°  F  plus  or  minus  10°  F  in  addition 
to  the  mean  temperature  requirement 
currently  in  the  Rule  [see  section 
V.D.2.b.  of  this  document). 

Update  Test  Procedure:  The 
Commission  proposes  to  update  the 
reference  for  ASTM  C  739-91  to  reflect 
the  most  recent  version  of  the  procedure 
(ASTM  C  739-97).  The  reference  to 
ASTM  C  236-89  and  ASTM  C  976-90 
would  be  eliminated  and  replaced  with 
ASTM  C  1363-97,  "Standard  Test 
Method  for  the  Thermal  Performance  of 
Building  Assemblies  by  Means  of  a  Hot 
Box  Apparatus"  [see  section  V.F.  of  this 
document). 

Section  460.5(a)(1)  (R-value  Tests) 

Aging  of  Cellular  Plastics:  Section 
460.5(a)(1)  would  also  be  amended 
imder  the  proposal  to  require  the  use  of 
several  recent  ASTM  test  procedures  to 
take  into  accoimt  the  effects  of  aging  on 
cellular  plastics  insulation.  These  test 
procedures  include  ASTM  C  578-95, 
"Standard  Specification  for  Rigid, 
Cellular  Polystyrene  Thermal 
hisulation,"  ASTM  C  1029-96. 
"Standard  Specification  for  Spray- 
Applied  Rigid  Cellular  Polyurethane 
Thermal  Insulation."  and  ASTM  C  591- 
94.  "Standard  Specification  for  Unfaced 
Preformed  Rigid  Cellular 
Polyisocyanurate  Thermal  Insulation" 
[see  section  V.C.l.a.  of  this  document] 

Section  460.5(a)(3)  (R-value  Tests) 

Loose-Fill  Settling:  The  Commission 
proposes  to  amend  section  460.5(a)(3)  to 
eliminate  the  reference  to  the  GSA 
specifications  for  measuring  the  settling 
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of  loose  fill  insulation  and  insert 
language  indicating  that  industry 
members  must  take  into  account  the 
effects  of  settling  on  the  product's  R- 
value  for  spray-applied  cellulose  and 
stabilized  cellulose  [see  section  V.C.2.  of 
this  document).  , 

Section  460.5(a)(4)  (R-vaJue  Tests) 

Test  for  Spray-Applied  Cellulose 
Insulation:  The  Commission  proposes  to 
add  a  new  paragraph,  section   - 
460.5(a)(4),  which  would  require  that 
tests  for  self-supported  spray-apphed 
cellulose  be  conducted  at  the  settled 
density  determined  pursuant  to  ASTM 
C  1149-97  ("Self-supported  Spray 
Applied  Cellulosic  Thermal  Insulation") 
[see  section  V.C.2.  of  this  document]. 

Section  460.5(a)(5)  (R-value  Tests) 

Loose-Fill  Initial  Installed  Thickness: 
For  loose-fill  insulations,  the  proposed 
amendment  would  require  that 
manu£Etctiu-ers  determine  initial 
installed  thickness  for  their  product 
pursuant  to  ASTM  C  1374, 
"Determination  of  histalled  Thickness 
of  Pneumatically  Applied  Loose-Fill 
Building  Insulation,"  for  R-values  of  11, 
13.  19,  22,  24,  32,  and  40  and  any  other 
R-values  provided  on  the  product's  label 
pursuant  to  §460.12  [see  section 
V.E.l.G.ii.  of  this  document]. 

Section  460.5(b)  and  Section  460.5(c) 
(R-value  Tests) 

These  sections  applicable  to 
aluminimi  foil  systems  would  be 
reorganized  and  amended  as  follows: 

Tests  for  Single  Sheet  Aluminum  Foil 
Systems:  Section  460.5(c)  would  be 
redesignated  as  Section  460.5(b)  and 
would  be  amended  to  require  that  single 
sheet  systems  of  aluminum  foil  be  tested 
under  ASTM  C  1371-98  [see  section 
V.D.S.a.  of  this  document]. 

Test  for  Multiple  Sheet  Aluminum 
Foil  Systems:  Section  460.5(b)  would  be 
moved  to  Section  460.5(c)  and  would  be 
amended  to  indicate  that  aliuninum  foil 
systems  with  more  than  one  sheet,  and 
single  sheet  systems  of  aluminum  foil 
that  are  intended  for  apphcations  that 
do  not  meet  the  conditions  specified  in 
the  tables  in  the  most  recent  edition  of 
the  ASHRAE  Handbook,  must  be  tested 
with  ASTM  C  1^63-97,  "Standard  Test 
Method  for  the  Thermal  Performance  of 
Building  Assemblies  by  Means  of  a  Hot 
Box  Apparatus,"  in  a  test  panel 
constructed  according  to  ASTM  C  1224- 
99,  "Standard  Specification  for 
Reflective  Insulation  for  Building 
Applications,"  and  under  the  test 
conditions  specified  in  ASTM  C  1224- 
99.  To  get  the  R-value  from  the  results 
of  those  tests,  use  the  formula  specified 
in  ASTM  C  1224-99.  The  tests  must  be 
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done  at  a  mean  temperatiu«  of  75°  F, 
with  a  temperature  differential  of  30°  F. 
This  amendment  would  eliminate  the 
references  to  ASTM  C  236-89  and 
ASTM  C  976-90  that  are  currently 
applicable  to  these  products  [see  section 
V.D.5.a.  of  this  document]. 

Section  460.5(d)  (R-value  Tests) 

Insulation  Material  With  Foil  Facings 
and  Air  Space:  Section  460.5(d)(1) 
would  be  amended  to  eliminate 
reference  to  ASTM  C  236-89  and  ASTM 
C  976-90  and  replace  them  with  ASTM 
C  1363-97,  "Standard  Test  Method  for 
the  Thermal  Performance  of  Building 
Assemblies  by  Means  of  a  Hot  Box 
Apparatus"  [see  section  V.D.5.a.  of  this 
docimient]. 

Section  460.5(e)  (R-value  Tests) 

Incorporation  by  Reference:  A  new 
paragraph  (e)  would  be  added  to 
consolidate  information  regarding 
incorporation  by  reference  approvals 
provided  by  the  Office  of  the  Federal 
Register  [see  section  V.E.  of  this 
docimient]. 

Section  460.8 

R- Value  Tolerances  for 
Manufacturers:  The  Rule's  tolerance 
provision  would  be  amended  to  clarify 
that,  if  you  are  a  manufacturer  of  home 
insulation,  the  mean  R-value  of  sampled 
specimens  of  a  production  lot  of 
insulation  you  sell  must  meet  or  exceed 
the  R-value  shovra  in  a  label,  fact  sheet, 
ad,  or  other  promotional  material  for 
that  insulation.  The  Rule  also  would 
prohibit  an  individual  specimen  of  that 
insulation  from  having  an  R-value  more 
than  10%  below  the  R-value  shown  in 
a  label,  fact  sheet,  ad,  or  other 
promotional'material  for  that  insulation 
[see  section  V.D.3.  of  this  document]. 

Section  460.12  (Labels) 

Labels  for  Batts  and  Blankets:  The 
Commission  proposes  to  amend  the 
paragraph  at  §  460.12(b)(1)  to  indicate 
the  requirement  applies  to  batts  and 
blankets  of  any  type,  not  just  to  those 
made  of  mineral  fiber  [see  section 
V.E.I. b.  of  this  document]. 

Loose-Fill  Labels:  The  Commission 
also  proposes  to  amend  section  460.12 
to  eliminate  certain  information 
requirements  on  charts  for  loose-fill 
cellulose  insulation.  The  proposed 
amendment  would  instead  require 
charts  for  all  forms  of  loose-fill 
insulation  to  show  the  minimum 
thickness,  maximum  net  coverage  area, 
number  of  bags  per  1,000  square  feet, 
and  minimiun  weight  per  square  foot  at 
R-values  of  11, 13,  19,  22,  24,  32,  and 
40.  The  amendment  also  would  require 
the  labels  for  loose-fill  insulation  to 


display  initial  installed  thickness 
information  determined  pursuant  to 
ASTM  C  1374,  "Standard  Test  Method 
for  Determination  of  Installed  Thickness 
of  Pneumatically  Applied  Loose-Fill 
Building  Insulation"  and  the  blowiiig 
machine  specifications  that  installers 
must  use  for  loose-fill  products  [see 
section  V.E. I.e.  of  this  document]. 

Section  460.13  (Fact  Sheets)  ' 

Urea-based  Foam  Insulation:  The 
Commission  proposes  to  eliminate  the 
requirements  in  paragraph  (d)  of  this 
section  related  to  urea-based  foam 
insulation  [see  section  V.E.l.d.  of  this 
document]. 

Section  460.14  (How  retailers  must 
handle  fact  sheets) 

Retailers  Responsibilities  for  Fact 
Sheets:  The  Commission  proposes  to 
amend  this  section  to  exempt  retailers 
from  making  fact  sheets  available  to 
customers,  if  they  display  insulation 
packages  (containing  the  same 
information  required  in  fact  sheets)  on 
the  sales  floor  where  insulation 
customers  are  likely  to  notice  them  [see 
section  V.E.4.  of  this  document]. 

Section  460.18  (Insulation  ads)  and 
460.19  (Savings  Claims) 

Affirmative  Disclosures  for  Radio 
Ads:  The  Commission  proposes  to 
eliminate  the  affirmative  disclosiu* 
requirements  for  radio  ads  in  sections 
460.18  and  460.19  [see  section  V.E.2.b. 
of  this  document]. 

Advertising  for  Urea-based  Foam 
Insulation:  The  Commission  proposes  to 
amend  this  section  to  eliminate 
paragraph  (e)  in  section  460.18,  which 
addresses  urea-based  foam  insulation 
[see  section  V.E.l.d.  of  this  document]. 

Section  460.23(a)  (Other  Laws,  rules, 
and  orders) 

The  Commission  plans  to  amend 
paragraph  (a)  to  correct  a  typographical 
error. 

V.  Discussion  of  Comments  and 
Proposed  Amendments 

The  Commission  received  21 
comments  in  response  to  the  ANPR." 


■Adrian  D.  Troulman.  Jr.  for  TFoil  Enterprises 
( "TFoil"),  (Comment  #1);  Adrian  D.  Troutman.  Jr. 
for  A&I  Insulation  Construction  (  •A&J").  (2):  The 
Polyisocyanurate  Insulation  Manufacturers 
Association  ("PIMA").  (3);  The  Cellulose  Insulation 
Manufacturers  Association  ("CIMA").  (4);  The 
Insulation  Contractors  Association  of  America 
("ICAA "),  (5);  The  Expanded  Polystyrene  Molders 
Association  ("EPSMA "),  (6);  Celotex  Corporation 
( "Celotex"),  (7);  The  Foamed  Polystyrene  Alliance 
("FPSA").  (8);  The  North  American  Insulation 
Manufacturers  Association  ("NAIMA")  (9); 
Elastizell  Corporation  of  America  ("Elastizell"), 
(10);  Uniwood/Fome-Cor  Business  Unit  of 

Continued 
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Most  of  these  came  from  industry 
members,  trade  associations  or 
consultants,  with  three  conunents  from 
federal  governmental  agencies  (one  from 
the  Department  of  Energy  and  two  from 
its  contractor.  Oak  Ridge  National 
Laboratory)^ 

A.  Disclosing  Thermal  Performance  of 
Additional  Products 

.  1.  Residential  Pipe  and  Duct  hisulations 


Background 

In  the  ANPR,  the  Commission  asked 
whether  it  should  amend  the  Rule  to 
cover  residential  pipe  and  duct 
insulations.  Currently,  the  Rule  does  not 
cover  these  types  of  insulations,  but 
does  cover  duct  wrap.  See  section  460.2. 
The  Commission  stated  that  unless 
interested  parties  have  information  that 
sellers  are  misrepresenting  the  thermal 
performance  of  these  products  to 
consiuners,  it  would  not  propose 
extending  the  Rule  to  cover  them. 

Comments 

DOE  stated  that  flexible  duct,  which 
includes  an  integral  insulation  jacket 
and  does  not  require  a  separate  duct 
wrap,  has  become  much  more  common 
in  residential  applications  since  the 
Rule's  inception.  DOE  maintained  that 
this  type  of  duct  is  often  marked  with 
an  "Average  R-value"  rating,  although, 
according  to  DOE,  the  basis  for  this 
rating  is  unclear.  DOE  also  pointed  out 
that  the  Coxmcil  of  American  Building 
Officials  ("CABO")  Model  Energy  Code 
("MEC")  4nd  many  state  codes  require 
an  R-value  rating  for  duct  insulation. 
DOE  concluded  that,  although  there 
may  be  no  evidence  that  the  R-value  of 
duct  insulation  is  being  misrepresented, 
consumers  and  inspectors  nevertheless 
need  these  R-values  to  be  stated  in  a 
uniform  manner.  DOE  acknowledged 
that  it  is  unclear  how  the  R-value  on 


International  Paper  ("Uniwood").  (11); 
ConsultMort.  Inc.  (•ConsultMORT").  (12);  AFM 
Corporation  ('AFM"),  (13):  Advanced  Foil  Systems. 
Inc.  ("AFS").  (14);  Carlton  Fields  for  Cellucrete 
Corporation  ("Cellucrete"),  (15);  Tenneco  Building 
Products  ("Tenneco"),  (16);  Therese  K.  Stovall  for 
Oak  Ridge  National  Laboratory  ("ORNL-1").  (17); 
The  Polyurethane  Foam  Alliance  ("SPFA"),  (18); 
•The  Reflective  Insulation  Manufacturers 
AssociaUon  ("RIMA ").  (19);  Dan  Reither.  Assistant 
Secretary  for  Energy  Efficiency  and  Renewable 
Energy,  for  the  United  States  Department  of  Energy 
("DOE").  (20);  Therese  K.  Stovall  for  Oak  Ridge 
National  Laboratory  ("ORNL-2").  (21).  The 
comments  are  on  the  public  record  and  are 
available  for  public  inspection  in  accordance  with 
the  Freedom  of  Information  Act,  5  U.S.C.  552,  and 
the  Commission's  Rules  of  Practice.  16  CFR  4.11. 
at  the  Consumer  Response  Center,  Public  Reference 
Section.  RoonT  130,  Federal  Trade  Commission,  600 
Pennsylvania  Avenue,  NW.  Washington,  D.C.  The 
comments  are  organized  under  the  Labeling  and 
Advertising  of  Home  Insulation  Rule  ("The  Rvalue 
Rule"),  Matter  No.  R811001,  under  the  category: 
"ANPR  Comments,  R-value  Rule.  16  CFR  Part  460." 


duct  insulation  (duct  wrap  or  flex  duct) 
should  actually  be  reported  to  the 
consiuner.s 

NAIMA  supported  revising  the  Rule 
to  cover  the  newer  forms  of  duct 
insulation  that  are  now  sold  to 
consumers  in  retail  stores  and  building 
supply  outlets.  It  contended  that  duct 
insulations — rigid  air  ducts,  flexible  air 
ducts,  and  radiant  "bubble  packs" — are 
promoted  through  use  of  R-value  claims 
and  that  requiring  these  products  to 
comply  with  the  Rule  may  be  achieved 
with  little  additional  burden  upon  the 
Commission.  NAIMA  recommended 
that  the  Commission  require  testing  of 
duct  insulations,  including  radiant 
"bubble  packs,"  imder  ASTM  C  1363 
because  it  would  benefit  retail 
consumers.  If  all  claims  were  judged  by 
the  same  method,  consiuners  would 
have  greater  confidence  in  R-value 
performance  and  protection  against 
fraudulent  claims.  "^ 

NAIMA  agreed  that  the  Commission 
should  not  apply  the  Rule  to  pipe 
insulations  because:  (1)  pipe  products 
are  not  readily  available  at  retail  stores, 
so  consumers  do  not  require  protection; 
(2)  the  natiu-e  of  pipe  insulation  makes 
required  disclosures  of  R-value 
difficidt — for  example,  R-values  for  pipe 
insulations  vary  with  every  gradation  of 
pipe  size;  (3)  the  assignment  of  pipe  R- 
values  is  based  on  technical  principles 
so  complex  and  complicated  that  the 
average  consumer  could  not  begin  to 
comprehend  the  nuances  differentiating 
the  R-value  of  one  pipe  insulation  from 
another;  and,  (4)  pipe  insulation  is  not 
marketed  in  terms  of  thermal 
performance.  NAIMA  maintained, 
moreover,  that  it  was  not  aware  of  any 
misrepresentations  of  R-values  for  pipe 
insulation  in  the  marketplace." 
Without  elaboration,  Elastizell  opposed 
any  change  to  the  Rule  in  this  regard. '^ 

Discussion 

As  explained  in  the  ANPR,  the 
Commission  excluded  pipe  insulation 
from  the  original  Rule's  coverage  based 
on  uncontroverted  evidence  that  it  was 
used  primarily  to  prevent  moisture 
condensation  on  low  temperatiue  pipes, 
rather  than  energy  conservation;  that  R- 
value  was  not  a  reliable  basis  for 
comparing  the  performance  of  pipe 
insidations;  and  that  pipe  insulations 
were  not  commonly  advertised  in  terms 
of  energy-savings  potential.  Similarly,  it 


«DOE  (20),  p.  2;  DOE  also  recommended  that  the 
FTC  consider  the  issue  of  competitive  advantage  of 
installations  using  duct  wrap  (which  must  show  an 
R-value)  vs.  flex  duct  (with  integral  insulation  that 
is  not  covered  by  the  Rule). 

'"NAIMA  (9),  pp.  6-7.  Appendices  8-10. 

"/rf.  p.  7. 

'^ElastJzelldO),  p.  1. 


excluded  duct  insulations  other  than 
duct  wrap  because  only  duct  wrap  was 
used  extensively  in  the  residential 
setting.  The  Commission  explained  that, 
since  the  original  proceeding,  the  staff 
had  reviewed  consiuner  advertising  for 
these  products  and  found  no 
information  to  indicate  that  these  facts 
have  changed.  The  Commission 
concluded  that,  unless  interested  parties 
presented  information  that  sellers  are 
misrepresenting  the  thermal 
performance  of  these  products  to 
consumers,  the  Commission  would  not 
propose  extending  the  Rule  to  cover 
them.  64  FR  at  48027. 

Although  DOE  and  NAIMA 
maintained  that  the  use  of  flexible  duct 
insulation  has  become  much  more 
common  in  residential  applications  than 
it  was  when  the  Rule  originally  was 
promulgated,  no  commenters  indicated 
that  sellers  are  misrepresenting  the 
thermal  performance  of  pipe  or  duct 
insulation  products  to  consumers.  In 
addition,  although  DOE  raised  doubt 
concerning  the  basis  for  the  labeled  R- 
value  of  these  products,  NAIMA 
indicated  that  its  members  base  their 
thermal  performance  claims  for  all 
residential  rigid  and  flexible  duct 
products  on  ASTM  test  methods 
referenced  in  the  Conunission's  Rule. 
The  Commission  recognizes  that 
including  these  products  imder  the  Rule 
may  provide  some  benefit  to  consumers. 
.  Absent  evidence  of  widespread 
deception,  however,  it  is  difficult  to 
conclude  that  such  benefits  would  be 
significant  enough  to  support  a  change  - 
to  the  Rule.  Accordingly,  the 
Commission  is  not  proposing 
amendments  on  this  issue  but  seeks 
additional  conunent  including  any 
additional  information  on  industry 
practice  for  testing  and  labeling  these 
products  and  the  costs  new  FTC  testing 
and  labeling  requirements  would 
impose  in  this  area. 

2.  Non-residential  Insulations 

Background 

In  the  ANPR,  the  Commission 
indicated  that  it  did  not  plan  to  extend 
the  Rule  to  cover  sales  to  the 
commercial  market.  The  Commission 
did,  however,  request  information  about 
whether  sellers  in  this  market  are 
misrepresenting  the  thermal 
performance  of  insulation  products  or 
are  engaging  in  other  unfair  or  deceptive 
practices. 

Comments 

» 

The  Commission  received  ten 

comments  regarding  the  extension  of  the 

R-value  Rule  to  insulation  products 

used  in  commercial  buildings.  PIMA, 
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Tenneco,  and  NAIMA  agreed  with  die 
Commission's  preliminary  position 
stated  in  die  ANPR.'^  NAIMA  and 
Tenneco  maintained  that  commercial 
buyers  generally  possess  greater 
knowledge  about  products  used  in  the 
regular  course  of  business  and  are  less 
viUnerable  to  deceit  and  confusion. 
Tenneco  explained  that  commercial 
professionals  must  possess  working 
knowledge  of  thermal  properties  of 
entire  building  systems,  well  beyond 
simple  R- values,  and  that  they  often  rely 
on  independent  large-scale  performance 
testing  or  calciUations  at  specific 
conditions.  Tenneco  contended  that  it 
would  be  difficult  to  craft  Rule 
provisions  that  would  adequately 
address  these  multiple  performance 
scenarios.  PIMA  and  NAJMA 
maintained  that  there  is  no  evidence 
that  manufacturers  have  engaged  in 
improper  marketing  claims  to 
commercial  or  industrial  audiences. 
Finally,  NAIMA  and  its  members 
provide  educational  materials  to 
commercial  and  industrial  customers 
that,  in  their  opinion,  offer  technical 
detail  and  comprehensive  assessments 
on  topics  exclusively  pertinent  to 
commercial  and  industrial  interests. 
NAIMA  contended  that  these  materials 
exceed  the  information  the  Rule 
requires  be  given  to  consumers. 

Seven  comments  supported  extension 
of  the  Rule  to  cover  commercial 
applications.'*  Celotex  stated  that, 
while  there  is  no  evidence  of 
misrepresentation,  design  professionals 
rely  heavily  on  manufactiu^rs  for 
information  and  training,  and  an 
extension  of  the  Rule's  coverage  would 
standardize  and  simplify  the 
specification  process  for  architects. '^ 
Information  FPSA  had  gathered  suggests 
a  lack  of  knowledge  among  architects 
and  specifiers  about  the  proper  methods 
for  comparing  insulation  types. '^  Both 
Elastizell  and  Cellucrete,  which  offered 
similar  comments,  stated  that 
competitors  had  engaged  in  deceptive 
advertising  of  the  thermal  performance 
of  cellular  concrete  products,  i^ 

Discussion 

As  discussed  in  the  ANPR,  the 
Commission  recognizes  that  applying 
the  Rule  to  thermal  insulation  products 
used  in  commercial  buildings  might 
provide  information  to  purchasers  that 


"PIMA  (3),  pp.  2,  9;  Tenneco  (16),  p.  1;  NAIMA 
(9),  pp.,7-9. 

'«EPSMA  (6).  p.  2;  Celotex  (7),  pp.  1-2;  FPSA  (8). 
p.  2;  ElMtizell  (10).  pp.1-4.  passim;  AFM  (13),  pp. 
1-2;  Cellucrete  (IS),  pp.  2-4;  SPFA  (18),  p.  1. 

"CeVjtex(7),  pp.  1-2. 

>«FPSA(8),p.  2. 

"Elastizell  (10),  pp.1-4.  passim;  Celluctete  (IS), 
pp.  2-4^ 


coidd  improve  the  energy  efficiency  of 
buildings,  and  otherwise  prove  useful. 
In  addition,  commenters  have  identified 
at  least  one  example  where  sellers  of 
commercial  insiUations  may  be  engaged 
in  unfair  or  deceptive  practices.  There  is 
no  indication  from  the  comments, 
however,  that  such  practices  are 
widespread.  Furthermore,  as  discussed 
in  the  ANPR,  thermal  insulation 
piuchasing  decisions  for  commercial 
building  applications  are  made  by 
architects  or  engineers  in  many 
instances.  These  professionals  may 
require  R-value  and  other  performance 
information  based  on  circumstances 
different  from  the  uniform  approach  the 
Commission  has  determined  necessary 
to  provide  accurate  and  imderstandable 
information  to  individual  consumers. 
See  discussion  at  64  FR  at  48027. 

As  several  conunents  suggest,  these 
architects  and  engineers  may  not  always 
have  the  information  or  time  necessary 
to  consider  these  matters  fully. 
According  to  some  comments,  an 
extension  of  the  Rule  would  standardize 
and  simplify  the  specification  process 
for  these  professionals.  At  the  same 
time,  however,  the  Commission 
recognizes  that  extending  the  Ride 
would  impose  additional  compliance 
burdens  on  industry  members.  Because 
professionals  in  the  commercial  field 
have  greater  knowledge  compared  to 
residential  customers  and  the  lack  of 
evidence  indicating  unfair  and 
deceptive  practices  are  prevalent,  the 
Commission  finds  that  the  potential 
benefits  to  commercial  users  woiUd  not 
justify  the  additional  bimiens  that  an 
extension  of  the  Rule  would  impose. 
Accordingly,  the  Commission  is  not 
proposing  to  extend  the  Rule  to  cover 
sales  to  the  commercial  market.  The 
Commission  will  continue  to  address 
concerns  in  this  area  as  they  arise 
piu-suant  to  its  general  authority  imder 
section  five  of  the  FTC  Act. 

B.  Disclosing  In-Use  Thermal 
Performance  Values 

1.  Performance  of  Insidations  in  Actual 
Use 

Background 

In  the  ANPR,  the  Commission 
discussed  earlier  comments  relating  to 
seasonal  factors  and  other  variables  that 
can  affect  the  R-value  of  insulation 
products  in  actual  use.  64  FR  at  48027. 
Specifically,  previous  commenters 
identified  factors  that  affect 
performance  in  attics  during  winter 
conditions  and  factors  that  affect 
performance  under  winter  versus 
summer  conditions  and  stated  that  the 
Ride  does  not  sufficiently  account  for 
these  factors.  Some  of  the  comments 


addressing  this  issue  pointed  to  ORNL 
research  that  demonstrates  a  reduction 
in  R-value  of  very  low-density  fibrous 
insulations  installed  in  open  or  vented 
attics  when  the  temperature  difference 
between  the  heated  area  of  a  home  and 
its  cold  attic  becomes  particidarly  great 
This  can  occur  during  the  most  severe 
winter  conditions  in  some  portions  of 
the  United  States. 

An  ORNL  representative  explained 
that  ASTM  was  developing  a  method  of 
determining  the  thermal  performance  of 
attic  insulations  during  winter 
conditions,  ASTM  C  1373,»8  and 
suggested  that  the  Commission 
incorporate  it  into  the  Rule  when  it  is 
adopted.  As  discussed  in  the  ANPR,  one 
commenter  maintained  that  several 
factors,  in  addition  to  R-values,  that  are 
determined  under  steady-state 
conditions  have  a  major  effect  on 
•product  performance,  such  as  air 
permeability  and  temperature 
differential.  The  commenter  contended 
that  a  measurement  known  as  the 
Rayleigh  number  provides  a  more 
complete  indication  of  the  effect  that  the 
combination  of  R-valUe,  air 
permeability,  and  temperature 
differential  have  on  insulation  materials 
under  specific  conditions,  and  that  it 
represents  a  more  accurate  measure  of 
insulating  capabilities  than  R-value 
alone.  This  commenter  suggested  that 
the  Commission  require  the  Rayleigh 
number  on  packages  and  promotional 
materials  of  insulation  products.'^ 

The  Commission  requested  comment 
on  alternatives  to  steady-state  R-values, 
and  specifically  asked  that  commenters 
address  six  areas:  (1)  specific  alternative 
measurements  that  are  available  to 
describe  the  in  situ  use  of  home 
insulation  products  better  than  the 
steady-state  R-values  required  by  the 
Rule;  (2)  which  in  situ  conditions 
should  be  accounted  for;  (3)  whether 
different  types  or  forms  of  home 
insulation  products  perform  differenUy 
under  specific  in  situ  conditions,  and 
how  significant  this  different 
performance  is  under  specific 
circumstances  (e.g.,  how  much  would 
the  difference  in  performance  in  actual 


>•  Standard  Practice  for  Detennination  of  Thennal 
Resistance  of  Attic  Insulation  Systems  Under 
Simulated  Winter  Conditions  ("ASTM  C  1373"). 

'•The  Rayleigh  number  is  a  measure  of  the 
tendency  of  air  to  move.  In  the  context  of  very  low 
density  thermal  insulations  installed  on  the  floor  of 
an  open  attic  during  very  cold  periods,  the  Rayleigh 
number  is  a  ratio  between  the  buoyant  force  of 
wanner  air  (the  air  at  the  bottom  of  the  insulation 
near  the  heated  interior  of  the  bouse)  attempting  to 
move  upward  and  the  resistance  of  the  insulation 
fibers  against  that  upward  air  movement.  The 
higher  the  number,  the  stronger  the  buoyant  force, 
and  the  greater  the  reduction  of  the  insulation's 
steady-state  R-value.  64  FR  48028.  n.  22  (1999). 
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use  make  on  the  consumer's  annual  fuel 
bill);  (4)  whether  accepted  test  methods 
are  available  to  measure  in  situ 
performance;  (5)  how  the  results  of  in 
situ  performance  measurements  could 
be  described  in  a  meaningful  manner  to 
consumers;  and  (6)  the  benefits  and 
costs  to  consumers  and  sellers  that 
would  be  associated  with  the  use  of  the 
alternatives.  64  FR  48027-29 
(discussion  of  comments  from 
Greenstone/Tranmer). 

Comments 

Two  commenters  supported  no 
change  to  the  Rule.  PIMA  asserted  that 
there  are  no  test  procedures  currently 
available  for  in  situ  applications.  It 
pointed  out  that  ASTM  C  236,  C  96  and 
C  1363  (a  new  standard  that  combines 
236  and  976)  are  lab  methods  that 
require  steady-state  conditions  and  are 
not  appropriate  for  in  situ 
measurements.  PIMA  maintained  that, 
while  ASTM  C  1041  and  C  1046  apply 
to  field  use,  they  are  used  to  measiu'e 
heat  flux  on  buildings,  complicated  " 
calculations  are  necessary  to  extrapolate 
R- values,  and  the  results  are  intended 
for  use  by  skilled  industry 
practitioners.  20 

NAIMA  contended  that  it  would  be 
impossible  to  determine  new  R-value 
requirements  to  take  these  factors  into 
account  and  that-,  in  the  end,  such 
disclosures  would  create  consmner 
confusion  rather  than  clarity.  NAIMA 
asserted  that  once  results  of  in  situ 
performance  of  many  fibrous  insulations 
oVer  a  range  of  temperature  conditions 
were  analyzed,  initial  concerns  raised 
by  the  cold-temperature  effects  abated 
because  these  temperatures  rarely  lasted 
long  enough  to  result  in  significant 
energy  loss  or  economic  cost.^i  NAIMA 
also  maintained  that  no  one  term  fully 
explains  all  aspects  of  performcince.  In 
its  view,  many  consumers  would  be 
confused  by  the  use  of  other  terms  like 
the  Rayleigh  number,  and  the 
explanations  that  would  be  needed  if 
other  factors  were  included  in  the  Rule 
would  be  cumbersome  and  confusing. 
-  NAIMA  explained  that,  even  though 
extreme  temperatiu-e  differentials  are  a 
potential  problem  in  a  limited  part  of 
the  country,  consumers  throughout  the 
country  would  be  exposed  to  the 
concern  through  national  marketing 
programs.  NAIMA  echoed  PlMA's 
concern  that  ASTM  C  1363  lacks 
application  to  a  real  home  setting  where 
conditions  are  vanable  and 
unpredictable.  NAIMA  maintained  that, 
in  light  of  such  variables,  the  likelihood 
of  obtaining  dependable  and 


authoritative  in  situ  R-values  remains  a 
distant  possibility,  and  any  attempt  to 
explain  the  myriad  of  factors  would 
overwhelm  consumers  and  defeat  the 
purpose  behind  the  Rule's  disclosure 
requirements .  22 

Two  commenters  supported  a  change 
to  the  Rule  in  this  regard.  CIMA  noted 
that,  for  dry-applied  loose- fill  cellulose 
insulation,  large  temperature 
differentials  may  in  fact  increase  the 
material's  R-value.  It  referred  to  tests 
conducted  at  ORNL  on  loose-fill 
fiberglass  insulation  that  showed  a  40% 
to  50%  decrease  in  R-value  in  simulated 
extremely  cold  climates,  while  identical 
tests  on  dry-applied  loose-fill  cellulose 
insulation  showed  that  the  R-value 
actually  increased  bom  R-18  at  40°  F  to 
R-20.3  at  18°.  CIMA  maintained  that 
this  difference  in  performance  at  cold 
conditions  must  be  addressed  in  the 
Rule  for  competitive  fairness  and  to 
protect  consumers  in  cold  climates.  To 
accomplish  this,  CIMA  recommended 
that  the  Commission  expand  the  Rule  to 
cover  the  airflow  resistance  of 
insulation  (determined  at  the 
insulation's  settled  density)  as  well  as 
the  laboratory-determined  R-value. 

CIMA  explained  that  airflow 
resistance  can  be  determined  in  the 
laboratory  by  measuring  simultaneously 
the  pressiu^  difference  and  airflow  rate 
across  a  test  specimen  of  known 
dimensions.  This  yields  the  airflow 
permeability,  which  can  be  used  to 
calculate  the  Airflow  Resistence  Index 
("ARI"),  a  scale  from  near  zero  to 
approximately  100  that  CIMA 
maintaiiled  could  provide  a  simple  way 
for  consumers  to  compare  products. 
CIMA  contended  that  it  is  possible  to 
calculate  the  impact  of  convection  on  R- 
value  using  published  technical 
information,  and  maintained  that  a 
newly  adopted  ASTM  standard  (ASTM 
C  1373)  contains  a  method  for 
measuring  the  effect  of  free  convection 
on  thermal  resistance.  CIMA 
recommended  amending  the  Rule  to 
require  disclosure  of  the  ARI-value  in 
labels,  fact  sheets  and  ads.23 

Uniwood  supported  the  development 
of  an  alternative  method  of  measuring 
the  relative  insulating  performance 
because,  it  maintained,  the  R-value 
alone  ignores  cost  considerations  and, 
as  such,  is  misleading  to  consumers  (a 
goal  of  the  Rule  is  "meaningful,  cost- 
based  purchasing  decisions").  It 
suggested  that  the  Commission  convene 
an  advisory  panel  to  reconmiend 
alternative  methods  that  would  account 
for  all  variables,  including  air 
permeability  and  temperature 
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difference.  Until  the  results  of  such  a 
panel  are  implemented,  Uniwood 
suggested  that  the  Rule  require  the 
disclosure  of  Rayleigh  numbers.  2* 

Discussion 

As  the  Commission  explained  in  the 
ANPR,  the  Rule  requires  that  R-values 
be  determined  according  to  ASTM  test 
methods  that  provide  R-value 
measurements  under  "steady-state"  or 
"static"  laboratory  conditions,  which  do 
not  take  into  account  transient 
enviroimiental  factors  (like  circulation) 
that  can  affect  insulation  performance  in 
actual  use.  Past  evidence  on  the 
rulemaking  record  indicates  that, 
although  envfronmental  conditions  may 
affect  the  R-value  number  determined  in 
steady-state  tests,  these  conditions  will 
affect  competing  home  insulation 
products  in  approximately  the  same 
manner.  See  64  FR  48027-28.  Thus,  the 
Commission  continues  to  believe  that 
the  ASTM  steady-state  R-value  test 
methods  permit  fair  comparisons  of 
product  R-values  on  a  standardized 
basis  and  provide  consumers  with  a 
reliable,  uniform,  and  comparative  basis 
for  their  purchasing  decisions.  See 
discussion  at  64  FR  48028-29. 

As  CIMA  asserted,  more  recent 
information  may  indicate  differences  in 
the  performance  of  various  home 
insulation  products  at  very  low 
temperatures.  The  Commission 
understands  that  there  are  variables  for 
which  the  uniform  test  methods 
specified  in  the  Rule  may  not  account,  " 
such  as  the  design  characteristics  and 
geographical  location  of  the  building, 
the  specific  application  in  which  the 
product  is  installed,  outside  and  inside 
temperatures,  air  and  moisture 
movement,  installation  technique,  and 
others.  The  Commission  believes  that 
any  effort  to  reflect  these  variables  in 
the  Rule's  requirements  would 
significantly  complicate  both 
compliance  and  communication  to 
consumers,  without  a  commensurate 
level  of  benefit.  Accordingly,  the 
Commission  is  not  proposing  to  expand 
the  Rule's  requirements  at  this  time  to 
cover  variables  that  might  affect 
insulation  performance  in  actual  use. 

Manufacturers  and  other  sellers, 
however,  may  provide  additional, 
truthful,  substantiated  information 
voluntarily  to  consxuners  about  the 
manner  in  which  their  products  perform 
in  actual  use.  For  example,  if  a  product 
exhibits  increased  performance  at  high 
temperature  differentials  and  such 
performance  is  not  reflected  by  the 
disclosure  requirements  of  the  R-value 
Rule,  the  manufacturer  may  provide  that 


"  Uniwood  (11).  pp.  1-2. 


infoimation  voluntarily  to  consumers  as 
long  as  the  claims  are  truthful  and 
substantiated. 

2.  Performance  of  Building  System 
Components  That  Include  Insulation 

Background 

In  the  ANPR,  the  Commission  sought 
comments  on  whether  the  Rule  should 
require  disclosure  of  thermal 
performance  values  of  building  system 
components  that  include  insulation. 
Such  systems  generally  involve 
structiiral  insulation  panels,  which  are 
building  systems  products  that  include 
insulation  as  a  major  component. 

Comments 

Three  comments  opposed  requiring 
the  thermal  efficiency  testing  of 
insulation  systems.  PIMA  asserted  that 
the  necessary  information  is  not 
available  to  include  testing 
requirements  for  these  systems  in  the 
Rule.  It  contended  that  a  great  deal  of 
testing  and  research  would  be  needed  to 
develop  the  necessary  system  evaluation 
methods.25  EPSMA  maintained  that  it 
would  be  difiicuh  to  draft  testing  and 
disclosure  requirements  that  would  be 
meaningful  to  consumers.^e  NAIMA 
adamantly  opposed  requiring  disclosure 
of  the  overall  thermal  efficiency  of 
building  components  because  in  Its 
view,  there  is  no  consensus  standard  or 
test  procedure  capable  of  quantifying 
the  overall  thermal  performance  of 
structural  insulation  panels.  NAIMA 
maintained  that  even  the  manufacturers 
of  such  products  recognize  that 
additional  research  and  development 
would  be  necessary  before  requiring 
such  disclosures.  NAIMA  explained  that 
the  performance  of  these  systems  is 
highly  dependent  on  factors  not  imder 
the  control  of  the  manufacturer,  such  as 
air-tightness  of  joints  between  the 
components  and  other  parts  of  the 
building  envelope  (like  windows  and 
doors).  In  NAIMA's  view,  these  factors 
are  extremely  difficult,  if  not 
impossible,  to  quantify  in  a  fair  and 
easy-to-understand  disclosure  that 
would  benefit  the  general  public. 
Finally,  NAIMA  pointed  out  that  the 
Rule  does  not  prevent  manufacturers 
from  providing  additional  information 
about  their  products'  performance  due 
to  factors  other  than  R- value.  2  ^ 

DOE  stated  that  thermal  bridging 
(particularly  due  to  steel  studs),  other 
wall  elements  (windows,  doors,  and 
comers),  and  other  construction  details 
all  have  major  effects  on  actual  thermal 
performance.  The  Department  suggested 
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that  the  Commission  address  these 
issues  by  requiring  additional 
disclosiu^s.  DOE  recommended  that  the 
Commission  adopt  the  whole  wall  rating 
system  developed  by  ORNL.^a 

Discussion 

The  Commission  continues  to  believe 
that  additional  research  would  be 
required  to  develop  the  procedures 
necessary  to  implement  a  requirement 
that  sellers  include  in  their  R-value 
disclosures  information  about  the 
performance  of  their  products  when 
used  in  various  types  of  construction. 
Even  if  such  procediu«s  were 
developed,  as  a  practical  matter,  it 
might  be  very  difficult  to  draft  testing 
and  disclosure  requirements  that  could 
take  the  multiple  variables  involved  into 
account  in  a  manner  that  would  result 
in  a  disclosure  that  would  be 
meaningful  to  consumers.  In  addition,  it 
would  be  difficult  to  ensure  that  the 
benefits  from  such  procedures  {e.g., 
better  information  for  consumers) 
outweighed  the  additional  costs  that 
would  be  imposed  on  industry  members 
(e.g.,  for  additional  testing  and 
disclosures).  See  64  FR  48029-30. 

Accordingly,  the  Commission  is  not 
proposing  to  amend  the  Rule  at  this 
time  to  require  the  disclosure  of 
insulation  performance  based  on  testing 
of  home  insulation  products  in  different 
types  of  applications.  Manufacturers 
and  sellers  may  voluntarily  provide 
additional  information  about  how  their 
products  perform  in  actual  use,  if  they 
substantiate  their  claims. 

C.  Disclosing  R-Values  That  Account  for 
Factors  Affecting  R-Value 

1.  Aging 

a.  Cellular  Plastics  Insulations 
Background 

Certain  types  of  cellular  plastics 
insulations  (polyurethane, 
polyisocyaniu-ate,  and  extruded 
polystyrene  boardstock  insulations)  are 
manufactured  in  a  process  that  results 
in  a  gas  other  than  normal  air  being 
incorporated  into  the  voids  in  the 
products.  This  gives  the  product  an 
initial  R-value  that  is  higher  than  it 
would  have  if  it  contained  normal  air. 
A  chemical  process,  known  as  aging, 
causes  the  R-value  of  these  insulations 
to  decrease  over  time  as  the  gas  is 
replaced  by  normal  air.  44  FR  at  50219- 
20.  How  long  the  aging  process  lasts 
depends  on  whether  the  product  is 
faced  or  unfaced,  the  permeability  of  the 
facing,  how  well  the  facing  adheres  to 
the  product,  and  other  factors.  64  FR 
48024  at  48030-31. 


The  current  Rule  addresses  this  aging 
process  by  requiring  that  R-value  tests 
be  performed  on  specimens  that  "fully 
reflect  the  effect  of  aging  on  the 
product's  R-value.  "  Section  460.5(a)(1) 
of  the  Rule  accepts  the  use  of  the 
"accelerated  aging"  procedure  in 
General  Services  Administration 
("GSA")  Purchase  SpecificaUon  HH-4- 
530A  (which  was  in  effect  at  the  time 
the  Commission  promulgated  the  Rule) 
as  a  permissible  "safe  harbor" 
procedure,  but  also  allows 
manufacturers  to  use  "another  reliable 
procedure."  See  discussion  at  44  FR  at 
50227-28.  The  "accelerated"  procedure 
was  designed  to  age  these  insulations  in 
a  shorter  period  than  they  would  age 
under  normal  usage  conditions.  Under 
the  "accelerated  aging"  method  in  the 
GSA  specification,  test  specimens  are 
aged  for  90  days  at  140°  F  dry  heat. 
GSA  amended  its  specification  in 
1982  to  allow  the  use  of  an  optional 
aging  procediu^  (in  addition  to  the 
"accelerated"  method)  imder  which  test 
specimens  are  aged  for  six  months  ("180 
days")  at  73°,F  ±  4°  F  and  50  %  ±  5 
percent  relative  humidity  (with  air 
circulation  to  expose  all  surfaces  to  the 
surrounding  environmental  conditions). 
An  industry  group,  the  Roof  Insulation 
Committee  of  the  Thermal  Insulation 
Manufacturers  Association  ("RIC/ 
TIMA"),  specified  the  use  of  similar 
conditions  in  a  technical  bulletin  it 
adopted  at  about  the  same  time.  In 
response  to  adoption  of  the  alternative 
180-day  aging  procedure  by  GSA  and 
RIC/TIMA,  the  Commission's  staff 
advised  home  insulation  sellers  that  the 
alternative  procedure  appeared  to  be 
reliable  and  could  be  used  to  age 
cellular  plastics  insulations.  The  staff 
cautioned,  however,  that  manufactiu^rs 
of  insulations  faced  with  materials  that 
significantly  retard  aging  may  need  to 
age  test  specimens  for  a  longer  period  of 
time,  and  that  the  staff  would  consider 
whether  the  alternative  procedure  was 
acceptable  for  specific  products  on  a 
case-by-case  basis. ^9 

The  Commission  in  the  ANPR 
indicated  that  Dr.  Wilkes  from  ORNL 
reported  that  ASTM  was  developing  a      ^ 
new  method  of  determining  the  aged  R- 
value  of  unfaced  cellular  plastics  board 
stock  insulations  based  on  R-value  tests 
of  thin  samples  sliced  from  the  center  of 
the  boards.  This  test  procedure  has 
since  been  published  as  ASTM  C  1303- 
95.  64  FR  at  48031. 
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Comments 

The  comments  highlighted  the 
differences  of  opinion  about  the 
appropriate  test  procedure  to  account 
for  the  aging  of  cellular  plastics.  In  large 
part,  the  primary  issue  was  whether  the 
Commission  should  amend  the  Rule  to 
include  a  relatively  new  standard, 
ASTM  C  1303-95  ("Estimating  the 
Long-Term  Change  in  the  Thermal 
Resistance  of  Unfaced  Rigid  Closed  Cell 
Plastic  Foams  by  Slicing  and  Scaling 
Under  Controlled  Laboratory 
Conditions").  Comments  also  addressed 
the  need  for  the  Commission  to  adopt 
additional  test  procedures  for  the 
measurement  of  other  materials. 

NAIMA  stated  that  the  cellular 
~  plastics  industry  has  struggled  for  many 
years  over  what  methodology  should  be 
used  to  determine  the  long-term  in- 
service  thermal  performance  of  cellular 
plastics  insulations. 30  In  NAIMA 's  view, 
none  of  the  available  methods  has  been 
■agreeable  to  all  industry  sectors. 
Because  of  this  lack  of  agreement, 
NAIMA  recommended  that  the 
Commission  adopt  aging  methods 
already  accepted  by  the  majority  of 
industry  representatives  and  formally 
approved  by  ASTM:  (1)  ASTM  C  1289 
for  polyisocyanurate;  (2)  ASTM  C  578 
for  extruded  polystyrene;  and  (3)  ASTM 
C  1029  for  polyurethane.  NAIMA  noted, 
however,  that  there  is  currently  no 
acceptable  procediu-e  for  determining 
long-term  thermal  performance  of 
impermeably  faced  cellular  foam 
insulations.  Until  a  level  playing  field 
can  be  established,  NAIMA 
reconmiended  maintaining  and 
reporting  R-values  based  on  aging  for 
the  currently  accepted  180-day  period. 
NAIMA  also  indicated  that,  although 
the  180-day  value  does  not  in  its  view 
provide  "real  design"  (actual 
performance)  information,  it  is  a  value 
with  which  the  consumer  is  familiar. 

PIMA  generally  supported  the 
adoption  of  ASTM  standards,  except  C 
1303.  It  opposed  the  incorporation  of  C 
1303  into  the  Rule  because,  in  its  view, 
the  standard  does  not  address  the  effect 
of  facings  and  the  test's  precision  for 
cellular  plastics  was  developed  on  a 
limited  set  of  samples,  in  some  cases 
consisting  of  experimental  products. 
PIMA  maintained  that  the  standard  is 
intended  as  a  laboratory  research  tool  to 
evaluate  chemical  changes  and  should 
not  be  used  as  a  test  for  making  R-value 
claims  imder  the  FTC's  Rule.  In 
addition,  PIMA  contended  that  the 
codification  of  C  1303  would  impose  on 
manufacturers  a  significant  additional 
testing  cost  of  $25,000-30,000  per 


product  and  stated  that  only  a  limited 
number  of  testing  labs  perform  the  test. 
PIMA  asserted  that  the  reason  for  this 
high  test  cost  is  the  level  of  detail 
required  in  C  1303  to  provide  technical 
measurements  of  blowing  agent 
diffusion  coefficients  and  the  damaged 
surface  layer  caused  by  slicing. 

PIMA  did,  however,  recommend  that 
the  Commission  adopt  C  1289  (for  faced 
rigid  cellular  polyisocyanurate  board);  C 
1029  (for  extruded  polystyrene);  and  C 
591  (for  polyurethane).  PIMA 
maintained  that,  for  products  ''with 
relatively  non-permeable  facii^s,"  the 
Rule's  current  aging  procedures  are 
adequate.  PIMA  also  suggested  that 
expanded  polystyrene  insulation 
products  should  be  required  to  be  tested 
for  aging  under  suitable  procedures 
similar  to  those  in  ASTM  C  578.  PIMA 
stated  that,  as  a  general  matter.  ASTM 
standards  should  be  adopted  because 
they  represent  the  best  available 
techniques  developed  by  industry 
consensus  and  they  take  into  accoimt 
variations  in  materials  and 
manufacturing  as  well  as  the  numerous 
factors  that  can  affect  the  aging 
process.3i 

ConsultMORTinc  also  opposed 
adoption  of  ASTM  C  1303,  suggesting 
that  C  518  is  an  appropriate  test  for 
plastic  foams  at  full  product  thickness  if 
180-day  lab-conditioned  (six-month  lab 
aged)  values  are  used.  ConsultMORTinc 
contended  that  the  ASTM  C  1303  test 
method  is  only  an  "estimate"  and 
should  not  be  used  for  appraising 
performance  in  actual  use,  and  stated 
that  the  procedure  does  not  address  the 
eft'ects  of  "manufactured  thickness." 
ConsultMORTinc  maintained  that  its 
own  studies  demonstrate  that  thicker 
polyurethane  foams  are  protected  from 
gas  permeation  for  one  year  or  more, 
which  suggests  that  the  C  1303  slicing 

method  is  inaccurate  for  thicker 
foams.  32 

SPFA  supported  full  product 
thickness  testing  at  industry-accepted 
180-day  lab-conditioned  aging,  based  on 
ConsultMORTinc  data.  It  advised 
against  the  improper  use  of  ASTM  C 
1303,  maintaining  that  the  standard 
does  not  accoimt  for  the  effect  of  extra 
thickness  in  protecting  the  product  from 
outside  air  infiltration,  and  does  not 
account  for  the  fact  that  spray 
polyurethane  foam  is  applied  in  several 
layers,  or  "lifts."  that  are  surfaced  with 
denser  polymer  skin,  or  for  substrate  or 
covering  in  roofing  applications.^^ 

Tenneco  opposed  adoption  of  ASTM 
C  1303  for  aging  foam  plastic 
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insulations,  emphasizing  that  the  test 
method  itself  indicates  that  its  precision 
and  accuracy  are  not  yet  established, 
and  pointing  out  that  its  reproducibility 
is  not  yet  imderstood.  In  addition. 
Tenneco  contended  that  the  test  does 
not  accm-ately  reflect  long-term  aging 
because  it  does  not  account  for  the  effect 
of  skin  surface  or  facings  and  fails  to 
account  for  the  fact  that  gas  diffusion  is 
multi-dimensional.  Spe^ng  as  a 
member  of  the  ASTM  C  1303  Task 
Group,  Tenneco  maintained  that  the 
standard  was  intended  primarily  to 
estimate  R-values  of  core  material  for 
purposes  of  new  product  development, 
and  stated  that  concern  was  expressed 
during  the  test's  development  that  it 
might  inappropriately  be  used  as  a 
regulatory  tool. 3'' 

ESPMA  supported  a  combination  of 
accelerated  aging  tests  and  mandatory 
disclosures  about  R-values  declining 
significantly  with  age  beyond  that 
indicated  by  tests.  In  its  view,  an 
accelerated  aging  test  alone  does  not 
"fully  reflect"  the  effects  of  aging. 
ESPMA  pointed  out  that,  according  to 
RIC/TIMA,  tests  alone  are  meant  to  give 
a  standard  basis  for  comparison,  not  to 
predict  long-term  R-values  accurately.  It 
also  supported  exploration  and  use  of 
limited  aging  procedures  to  predict 
long-term  R-values  as  well  as 
requirements  for  disclosures  when 
accelerated  aging  procedures  are  used. 
EPSMA  suggested  that  an  appropriate  R- 
value  aging  disclosure  can  be 
accomplished  either  through  qualitative 
disclosure  or  quantitative  disclosure. 
For  instance,  EPSMA  suggested  that  one 
possible  qualitative  R-value  disclosure 
could  read:  "The  R-value  of  this 
insulation  has  been  established  using  a 
(identify  test  procedure]  accelerated 
aging  procedure.  Because  of  aging,  the 
longer  term  R-value  of  this  insulation  in 
your  home  may  be  significantly  lower 
than  the  R-value  stated,  "^s 

Celotex  supported  the  use  of  ASTM  C 
1303  to  predict  the  effects  of  aging  in 
permeable-faced  cellular  plastics 
(polyisocyanurate  and  polystyrene) 
blown  with  a  non-air  agent,  and  the  use 
of  ASTM  C  1289  for  impermeable-faced 
boards.  Celotex  recommended  the 
implementation  of  a  two-year  phase-in 
period  to  allow  time  for  industry 
members  to  conduct  appropriate  testing. 
It  contended  that  the  accuracy  of  the 
ASTM  C  1303  test  is  demonstrated  by 
consistency  with  the  American  Society 
of  Heating,  Refrigerating  and  Air- 
Conditioning  Engineers,  Inc.  c 

("ASHRAE")  Handbook,  hi  addition, 
Celotex  stated  that  it  had  nm  multiple 


"Tenneco  (16),  pp.  1-2. 
«EPSMA{6),pp.  3-€. 
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test  programs  that  indicated  that  ASTM 
C  1289  is  the  most  reliable  aging  method 
for  cellular  plastic  insulation  with 
impermeable  facings  blown  with  non-air 
agents.36 

FPSA  also  supported  adoption  of 
ASTM  C  1303  for  unfaced  and 
permeable  faced  products.  FPSA 
recommended  the  use  of  a  five-year 
aged  value  disclosiire,  which  has  been 
given  serious  consideration  in  Canada. 
It  luged  that  a  substantively  comparable 
consensus  standard  should  be  adopted 
for  faced  products.  FPSA  suggested  that 
the  Commission  retain  currently 
acceptable  tests  (such  as  the  180-day 
value)  for  comparison  purposes.  It  also 
pointed  out  that  ASTM  C  591  is 
outdated  and  reflects  the  current  FTC 
guideline  for  long-term  aging.  FPSA  also 
noted  that  expanded  polystyrene 
products  are  not  subject  to  aging. 
Finally,  FPSA  maintained  that  the  180- 
day  value  is  not  an  accurate  reflection 
of  long-term  aging  of  polyisocyanurate 
products,  although  it  is  acceptable  for 
polystyrene  because  of  the  different 
aging  curves  pertaining  to  the  two 
products.37 

ORNL  and  DOE  supported  the 
adoption  of  ASTM  C  1303  because, 
according  to  ORNL,  it  represents  a  clear, 
specific,  industry  consensus  standard 
for  unfaced  foam  products,  to  the 
exclusion  of  the  unspecific  "or  another 
reliable  procedure"  the  Rule  now 
allows.  Alternative  methods  are 
inadequate  according  to  ORNL,  because 
it  contends  the  elevated  temperatiue 
method,  which  is  not  correlated  to 
results  in  normal  use,  and  the  180-day 
method  ignores  long-term  aging  that 
occurs  in  all  but  the  thinnest  products. 
ORNL  supported  direct  aging  of 
impermeable-faced  foam  products 
because,  it  maintained,  no  satisfactory 
aging  method  exists,  and  tests  show  that 
some  products  age  at  the  same  rate  as 
tmfaced  products  while  others  show 
little  aging.  ^® 

ORNL  dso  indicated,  in  a  late 
comment  filed  in  response  to  statements 
made  in  other  comments  regarding  the 
C  1303  test  and  the  thickness  of 
specimens,  that  the  C  1303  test  had  been 
revised  and  significantly  improved. 
ORNL  challenged  the  assertion  that  C 
1303  cannot  account  for  foam  products 
of  different  thicknesses.  According  to 
ORNL,  variation  in  aging  behavior  with 
foam  thickness  is  the  very  basis  for  the 
test  procedure's  methodology.  ORNL 
also  argued  that  the  180-day  full- 
thickness  R-value  fails  to  provide 
necessary  information  to  building 


^«Ce)olex(7).  p.  2. 

"FPSA  (8).  pp.  2-6. 

3«ORNL-i  (17).  p.  1:  USDOE  (20).  p.  1. 


designers  and  should  not  be  compared 
to  the  R-value  of  competing  products 
that  do  not  imdergo  the  aging  process. 
ORNL  contended  that,  in  contrast,  C 
1303  provides  the  product's  time- 
averaged  R-value  over  the  product's 
lifetime,  and  acciuately  credits  Doth  the 
high  thermal  resistance  diuing  early 
years  of  product  use  and  the  lower 
values  during  later  years.^^ 

Discussion 

In  considering  amendments  to  the  R- 
value  Rule,  the  Commission,  among 
other  things,  looks  to  ensure  that 
consiuners  receive,  wherever  possible, 
the  most  acciuate,  dependable 
information  that  is  reasonably  available 
for  residential  insulation  products. 
Generally,  the  Rule  requires  the  use  of 
certain  standards  to  ensiue  that  industry 
members  take  into  accoimt  factors  such 
as  aging  or  settling  that  can  affect  the  R- 
value  of  material.  Even  if  there  are  no 
standards  for  a  particular  home 
insulation  product,  that  product  is  still 
covered  by  the  Rule  and  manufactiuers 
and  sellers  must  use  a  reliable  method 
that  will  provide  a  reasonable  basis  for 
their  R-value  claims.  If  the  method  used 
is  imreliable  and  their  claims  are  thus 
unsubstantiated,  they  could  be  subject 
to  enforcement  action  by  the 
Commission.  The  Commission  does  not 
develop  the  technical  standards  for 
determining  the  R-value  for  various 
types  of  residential  insulations.  Instead, 
it  generally  looks  to  those  tests  that  are 
considered  to  be  reasonable  by  industry 
members,  academicians,  government 
experts,  and  others  in  the  technical 
community. 

The  conunents  discussed  above 
suggest  ftidustry  concerns  that  the 
incorporation  of  new  consensus 
standards  may  create  a  real  or  perceived 
disadvantage  for  manufacturers  of 
certain  types  of  insulation.  For  example, 
there  is  disagreement  regarding  the 
application  of  ASTM  C  1303  to 
insulation  subject  to  the  effects  of  aging. 
Some  critics  of  the  standard  emphasize 
the  relatively  narrow  scope  of  the  test, 
while  others  maintain  that  it  should  not 
be  incorporated  into  the  Ride  at  all.  In 
contrast,  those  who  endorse  the 
standard  believe  it  would  improve  the 
accm^cy  of  the  R-values  calculated  for 
the  products.  There  is  also  a  Canadian 
standard  (Can/ULC-S  770  "Standard  for 
Determination  of  Long  Term  Thermal 
Resistance  of  Closed  Cell  Thermal 
Insulating  Foams")  that  is  designed  to 
accoimt  for  the  effects  of  aging  on  the  R- 
value  of  cellular  plastic  insulation. 
Work  is  ongoing  to  improve  both  ASTM 
C  1303  and  S  770  and  reconcile  some 


of  the  differences  in  the  two 
approaches.*" 

"The  Commission  recognizes  the  need 
to  amend  the  Rule,  when  necessary,  so 
that  it  reflects  testing  improvements  that 
will  provide  more  accurate  information 
for  consumers.  The  Commission, 
however,  does  not  propose  to  amend 
section  460.5(a)(1)  of  the  Rule  to  require 
the  use  of  ASTM  C  1303  for 
homogeneous,  unfaced,  rigid  closed  cell 
polyurethane,  polyisocyanurate,  and 
extruded  polystyrene  insulations.  As 
discussed  above,  ASTM  C  1303  has 
limited  applicability  because  it  only 
applies  to  unfaced,  homogeneous 
material,  ff  the  FTC  adopted  this 
procedure,  it  is  likely  very  similar 
products  {e.g.,  insulation  boards  with 
paper  facing)  would  continue  to  be 
tested  under  the  older  approach  (the 
"180-day"  accelerated  aging  test).  The 
Commission  is  reluctant  to  incorporate 
the  C  1303  procedure  into  the  Rule  at. 
this  time  because  it  is  unclear  whether 
it  is  sufficiently  broad  and  adequately 
developed  to  warrant  its  incorporation 
as  a  legal  requirement  for  all 
manufacturers  of  cellular  plastic 
insulation. 

Nevertheless,  the  Commission  is 
interested  in  seeking  comments  on  this 
evolving  issue  and  may  reconsider  its 
views  ff  warranted  by  the  comments. 
The  Commission  seeks  comment  on 
whether  the  new  standards  (ASTM  C 
1303  and  Canadian  S  770)  are 
sufficiently  developed  to  be  imposed  on 
all  industiy  members  as  a  legal 
requirement  in  the  R-value  Rule.  In 
particular,  the  Commission  requests 
more  information  regarding  the  scope  of 
applicability  of  C  1303  [e.g.,  for  faced 
and  unfaced  boards)  and  likely. changes 
to  the  procedures  in  the  future.  In 
addition,  the  Commission  also  requests 
comment  on  whether  the  differences  in 
results  achieved  by  C  1303  as  compared 
to  the  current  procedure  (180-day  test) 
are  significant  at  smaller  board 
thicknesses  and  whether  such 
thicknesses  are  prevalent  in  the 
residential  insulation  market.  The 
Commission  also  would  appreciate 
information  about  the  expected  impact    . 
that  the  use  of  this  proceduire  would 
have  on  consumer  buying  decisions, 
ff  the  comments  provide  new  and 
significant  information  clearly 
indicating  that  ASTM  C  1303  should  be 
incorporated  into  the  Rule,  the 
Commission  may  consider  amending 
the  Rule  to  require  use  of  C  1303  (or 
perhaps  S  770)  for  those  products 


3»ORNU2  (21),  pp.  "1-2. 


"See  Stovall  et  al..  'A  Comparison  of 
Accelerated  Aging  Test  Protocols  for  Cellular  Foam 
Insulation,"  in  Insulation  Materials:  Testing  and 
Applications:  4th  Volume,  ASTM  International 
(2002). 
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covered  by  the  test  procedure.*^  It  is 
likely  that  such  an  amendment  would 
displace  the  180-day  test  that  is 
generally  used  ciurenUy  for  such 
products.  Accordingly,  coDunenters 
who  oppose  the  incorporation  of  C  1303 
into  the  Rule  and  believe  that  the  180- 
day  test  is  adequate  should  submit  their 
views  to  the  Commission. 

Although  the  Commission  is  not 
proposing  to  incorporate  ASTM  C  1303 
into  the  Rule  at  this  time,  it  is  proposing 
to  amend  the  Rule  to  require  that  other 
types  of  polym^thane, 
polyisocyanurate,  and  extruded 
polystyrene  insulation  be  aged  using, 
where  appropriate,  ASTM  C  102»-96 
("Standard  Specification  for  Spray- 
Applied  Rigid  Cellular  Polyurethane 
Thermal  Insidation").  ASTM  C  591-94 
("Unfaced  Preformed  Rigid  Cellular 
Polyisocyanurate  Thermal  hisulation"), 
and  ASTM  C  578-95  ("Standard 
Specification  for  Rigid,  Cellular 
Polystyrene  Thermal  Insulation").'*^  For 
all  other  polyurethane, 
polyisocyanurate,  and  extruded 
polystyrene  insulation  subject  to  aging 
but  not  specifically  covered  by  one  of 
the  procedures  listed  above,  industry 
members  must  use  the  procediue  in 
paragraph  4.6.4  of  GSA  Specification 
HH-I-530A  or  another  reliable 
procedure.  The  Commission  seeks 
comment  on  whether  the  incorporation 
of  these  procedures  into  the  Rule  would 
be  appropriate  and  whether  these 
procedures  raise  the  same  or  similar 
types  of  concerns  associated  with  ASTM 
C  1303  as  discussed  above. 

b.  Reflective  Insulations 

Background 

In  the  ANPR,  the  Commission 
discussed  whether  the  Rule  should 
require  that  reflective  (aluminum  foil) 
insulation  products  be  tested  for 


*'  The  text  of  such  an  amendment  would  appear 
in  section  460.5(a)(1)  of  the  Rule  and  would  likely 
read:  "For  polyurethane,  polyisocyanurate,  and 
extruded  polystyrene,  the  tests  must  be  done  on 
samples  that  fully  reflect  the  effect  of  aging  on  the 
product's  R-value.  To  measure  the  effect  of  aging  for 
unfaced  homogeneous  rigid  closed  cell  plastic 
foams,  follow  the  procedure  in  ASTM  C  1303-95 
("Estimating  the  Long-Tenn  Change  in  the  Thermal 
Resistance  of  Unfaced  Rigid  Closed  Cell  Plastic 
Foams  by  Slicing  and  Scaling  Under  Controlled 
Laboratory  Conditions")."  The  Commission  may 
also  consider  adopting  CanAJLC-S  770  in  lieu  of  C 
1303. 

"  The  Commission  is  not  proposing  to  require 
ASTM  C  1289  ("Faced  Rigid  Cellular 
Polyisocyanurate  Thermal  Insulation  Board")  as 
suggested  by  some  conunenters.  The  current  version 
of  this  test  procedure,  ASTM  C  1289-02,  requires 
the  use  of  the  Canadian  test  procedure  for  aging  (S 
770)  which  appears  in  C  1289  as  an  annex.  Because 
the  Commission  has  decided  not  to  include  C  1303 
(or  S  770)  in  the  Rule  at  this  time,  the  Commission 
is  not  going  to  require  the  same  or  equivalent  aging 
procedure  throu^  C  1289. 


emissivity  and  R-value  "using  samples 
that  fully  reflect  the  effect  of  aging"  on 
the  product's  emissivity  and  R-value.  In 
particiUar,  the  Conunission  raised 
concerns  about  the  effects  of  the 
acciunulation  of  dust  or  corrosion  on 
the  foil.  Because  the  claims  for  all  types 
of  home  insulation  products  should  take 
into  accoimt  factors  that  affect  the 
products*  thermal  performance,  the 
ANPR  invited  comment  on  whether 
dusting  or  corrosion  of  reflective 
insulations  in  actual  applications  is  a 
problem  resulting  in  lower  R-values 
than  claimed,  on  the  extent  of  any 
degradation  of  R-value,  and  on  how  the 
effect  of  dusting  or  corrosion  on  R-value 
could  most  acciurately  be  determined. 

Comments 

Several  comments  suggested  that  the 
collection  of  dust  on  foil  can 
significantly  decrease  the  material's 
thermal  performance.  NAJMA 
maintained  that  evidence  supports  that 
dusting  and  corrosion  on  reflective 
insulations  have  a  detrimental  effect  on 
the  product's  R-value.  NAIMA  stated 
that  a~  satisfactory  test  method  for 
determining  the  R-value  of  reflective 
insulation  must  be  able  to  account  for 
the  debilitating  effect  of  dust  and 
corrosion  on  the  performance  capacity 
of  the  insulation.**^  According  to 
NAIMA,  DOE'S  Radiant  Barrier  Attic 
Fact  Sheet  (June  1991)  reported 
laboratory  measurements  verifying  that 
dust  on  the  surface  of  aluminum  foil 
increases  the  product's  emissivity  and 
decreases  its  reflectivity.  NAIMA  stated 
that  DOE  concluded  that  dust  or  other 
particles  on  the  exposed  surface  of  a 
radiant  barrier  will  reduce  its 
effectiveness  and,  therefore,  reflective 
insulations  installed  in  locations  that 
collect  dust  or  other  surface 
contaminant  will  have  a  decreasing 
benefit  over  time.  NAIMA  asserted  that 
when  DOE  monitored  reflective 
insulations  installed  in  a  dusty  attic, 
DOE  observed  that  50%  of  the 
insulation's  effectiveness  dissipated 
after  the  first  year  of  installation.** 
According  to  NAIMA,  DOE's  findings 
have  been  repeated  in  other  studies.''^ 

RIMA  contended  that  foil  is  not 
subject  to  significant  aging  due  to 
corrosion  because  it  oxidizes  naturally, 
providing  corrosion  protection.  RIMA 
asserted  furthermore  that  ASTM  C  1224 
("Standard  Specification  for  Reflective 
Insulation  for  Building  Applications") 


"NAIMA  (9),  pp.1 1-12.  AFS  echoed  NAIMA  s 
concerns,  contending  that  dust  can  create  emittance 
problems  for  foil  in  laid  down,  face-up  attic 
applications,  but  not  in  face-down  applications. 
AFS  (14),  p.  1. 

**  Id.  at  Appendix  15. 

**  Id.  ai  Appendix  16. 


requires  testing  for  corrosion.  RIMA 
maintained  that  dust  was  not  a  great 
concern  for  foil  because,  pursuant  to  C 
1224,  these  materials  are  installed  in 
closed-cell  cavities  regardless  of 
orientation,  thus  preventing  or 
minimizing  dust.** 

Discussion 

The  Commission  recognizes  that  the 
accumulation  of  dust  or  corrosion  on 
foil  can  be  significant  enough  to  affect 
performance.  However,  as  RIMA 
pointed  out,  the  degree  to  which 
performance  is  affected  will  depend  on 
the  foil's  application.  As  a  general 
matter,  reflective  insidations  installed  in 
locations  that  collect  dust  or  experience 
surface  contamination  wall  have  a 
decreasing  benefit  over  time.  Claims  for 
all  types  of  home  insulation  products 
should  take  into  accoimt  factors  that 
affect  the  products'  thermal 
performance.  Accordingly,  while  the 
Commission  does  not  believe  an 
amendment  to  the  Rule  is  warranted,  it 
notes  that  manufacturers  should  always 
take  into  account  factors  that  affect  their 
products'  thermal  performance  when 
making  performance  claims  for  foil 
products,  especially  when  there  is  a 
reasonable  expectation  that  the  products 
will  be  installed  in  locations  associated 
with  significant  dust  acciunulation.  The 
same  holds  true  for  any  effects  that 
corrosion  may  have  on  the  long-term 
performance  of  reflective  insulations. 

2.  Settling 

a.  Loose-Fill  and  Stabilized  Insulations 
in  Attics 

In  the  original  ndemaking  proceeding, 
the  Commission  determined  that  all  dry- 
applied  loose-fill  insulation  products 
tend  to  settle  after  being  installed  in 
open  (or  unconfined)  areas  such  as 
attics.  Settling  reduces  the  product's 
thickness,  increases  its  density,  and 
affects  its  total  R-value.  The  amount  of 
settling  depends  on  several  factors, 
including  the  raw  materials  and 
manufacturing  process  used,  and  the 
installer's  application  techniques 
(which  affect  the  insulation's  initial 
thickness  and  density).  44  FR  at  50228. 

To  ensure  that  claims  made  to 
consumers  are  based  on  long-term 
thickness  and  density  after  settling, 
section  460.5(a)(2)  of  the  Rule  requires 
that  the  R-value  of  each  dry-applied 
loose-fill  home  insulation  product  be 
determined  at  its  "settled  density."  The 
Rule  requires  that  manufacturers  of  dry- 
applied  loose-fill  cellulose  insulation  for 
attic  applications  test  and  disclose  the 
R-value  (as  well  as  coverage  area  and 
related  information)  at  the  long-term. 


» RIMA  (19),  p.  1. 
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settled  density  detennined  according  to 
paragraph  8  of  ASTM  C  73»-91, 
conunonly  referred  to  as  the  "Blower 
Cyclone  Shaker"  ("BCS")  test.*' 
Because  a  consensus-based  test 
procedure  had  not  been  adopted  for 
determining  the  long-term,  settled 
density  of  dry-applied  loose-fill 
mineral-fiber  insulation  for  this  type  of 
application,  the  Rule  only  requires  that 
R-values  be  based  on  long-term 
thickness  and  density  after  settling,  and 
does  not  specify  how  to  determine  a 
specimen's  density.''^ 

Since  the  Commission  promulgated 
the  Rule,  new  forms  of  loose-fill  home 
insulation  products  have  been 
introduced  for  use  in  attic  applications, 
including  "stabilized"  cellulose. 
"Stabihzed"  cellulose  refers  to  a  form  of 
loose-fill  cellulose  insulation  that 
■  contains  a  glue  binder  and  is  applied  on 
attic  floors  with  a  small  amoimt  of 
liquid.  Application  of  the  insulation 
with  the  glue  binder  and  liquid 
piuportedly  results  in  lower-density 
cellulose  insulations  that  do  not  settle 
like  dry-applied  loose-fill  cellulose 
insulations.  The  Rule  does  not  ciurently 
specify  a  procedure  for  determining  the 
long-term,  settled  density  of  stabilized 
cellulose  insulation.  In  addition, 
questions  have  been  raised  regarding  the 
settling  of  loose-fill  insulations  in  the 
walls  of  site-built  housing  and  in  both 
the  attics  and  walls  of  manufactured 
housing.  64  FR  48032. 

i.  Dry-applied  Loose-fill  Cellulose  in 
Site-Buih  "9  Attics. 

Comments  on  Dry-applied,  Loose-fill 
Cellulose  Insulations  for  Use  in  Site- 
Built  Home  Attics 

Two  commenters  addressed  the  issue 
of  dry-applied  loose-fill  cellulose  in 
attics.  NAIMA  supported  the  ciurent 
design  density  test  (ASTM  C  739-91) 
("Standard  Specification  for  Cellulosic 
Fiber  (Wood-Base)  Loose-Fill  Thermal 


*'  Standard  Specification  for  Cellulosic  Fiber 
(Wood-Base)  Loose-Fill  Thermal  Insulation  ("ASTM 
C  739-91"). 

♦•  When  the  Commission  promulgated  the  Rule, 
GSA  had  proposed  adopting  a  settled  density  test 
procedure  for  loose-fill  mineral  fiber  insulation 
producls  similar  to  the  one  it  had  adopted  for  loose- 
fill  celhilose  insulation  products.  Mineral  fiber 
manufacturers  contended,  however,  that  they  took 
settiing  into  account  in  their  coverage  charts,  and 
that  if  their  insulations  were  installed  according  to 
their  coverage  charts,  consumers  would  receive  the 
R-values  they  claimed.  The  Commission  imposed  a 
general  requirement  that  R-values  of  dry-applied 
loose-fill  mineral  fiber  insulations  be  based  on  tests 
that  take  the  adverse  effects  of  settling  into  account, 
but  did  not  specify  how  the  settled  density  was  to 
be  determined.  44  FR  at  50228.  GSA  never  adopted 
a  procedure  for  determining  the  settled  density  of 
mineral  fiber  insulations.  See  64  FR  48032,  n.46 
(1999). 

♦'The  term  "site-built"  differentiates  attics  in 
manufactured  housing. 


hisulation")  required  by  the  Rule  for 
loose-fiU  cellulose.  NAIMA  urged  the 
Commission  to  revise  the  Rule  to 
require  use  of  sample  preparation 
techniques,  stabilization  times,  and 
guidance  on  gauging  the  specimen's 
density  in  the  test  area  according  to 
ASTM  C  687  for  all  types  of  loose-fill 
insulations,  pointing  out  that  ASTM  C 
739  already  requires  cellulose  insulation 
manufacturers  to  conduct  testing  as 
prescribed  in  C  687.  NAIMA  also 
recommended  that  the  Commission 
require,  on  dry-applied  loose-fill 
cellulose  bags,  an  installed  thickness 
column  that  reflects  the  magnitude  of 
settling  and  loss  of  thickness  that  can  be 
expected,  so  it  cited  a  Swedish  long-term 
study  that  showed  average  settling  of 
16%  to  21%  of  loose-fill  insulation  in 
attics  in  two  test  houses  studied  for  up 
to  seven  years.s'  The  study  documented 
that  certain  variations  in  cellulose 
material  directly  affect  settling.  The 
study  suggested  that  cardboard  based 
cellulose  seems  to  settle  more  than 
newsprint  and  that  the  degree  of 
grinding  also  affects  settling.  The  study 
also  suggested  that  humidity  variations, 
density,  and  vibration  affected  settling. 

CIMA  contended  that  the  BCS  test 
was  promulgated  about  20  years  ago  and 
is  probably  no  longer  appropriate  for 
determining  the  settled  density  of  dry- 
apphed  loose-fill  insulation.  CIMA 
stated  that  current  studies  of  actual 
installations  indicate  that  settlement  of 
loose-fill  cellulose  insulation  is 
typically  between  12%  and  20%  in 
residential  applications,  while  the  BCS 
test  results  suggest  a  settlement  of  30% 
or  more.  By  specifying  a  test  that 
significantly  overstates  cellulose 
settlement,  the  Rule,  in  CIMA's  view, 
places  d]^-applied  loose-fill  cellulose 
insulation  at  a  competitive  disadvantage 
(compared  to  fiberglass)  that  may  result 
in  an  annual  loss  of  50  million  dollars 
in  revenues  to  cellulose  insulation 
manufacturers.52 

Discussion  of  Dry  Applied  Loose  . 
Cellulose  in  Site-Built  Attics 

In  the  absence  of  an  accepted 
alternative  to  the  test  procedures  in 
ASTM  C  739,  the  Commission  is 
reluctant  to  amend  the  Rule  to  eliminate 
the  established  BCS  test.  Moreover,  the 
Commission  does  not  believe  that 
further  prescriptive  requirements,  as 
suggested  by  NAIMA,  are  warranted  and 
is  thus  not  proposing  the  use  of  sample 
preparation  techniques,  stabilization 
times,  and  guidance  on  gauging  the 
specimen's  density  in  the  test  area 
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according  to  ASTM  C  687  for  all  types 
of  loose-fill  insulations.  This  standard 
practice  is  already  required  for  loose-fill 
cellulose  insulation  through  the 
requirements  in  ASTM  C  739  (currently 
required  by  the  Rule).  Jt  is  unclear 
whether  the  apphcation  of  this 
technique  would  significantly  improve 
the  accuracy  of  R-value  claims  for  other 
loose-fill  materials.  The  Commission 
does  propose,  however,  to  update  the 
current  reference  to  the  ASTM  C  739  in 
section  460.5(a)(2)  to  reflect  the  most 
current  version  (1997).  The  Commission 
also  proposes  to  address  the  issue  of 
installed  thickness  as  suggested  by 
NAIMA  (see  §  V.E.l.c.ii.  of  this 
document). 

Although  the  Rule  requires 
manufacturers  of  dry-applied  loose-fill 
cellulose  to  determine  the  R-value  and 
coverage  at  the  settled  density 
determined  according  to  the  BCS 
procedure,  manufacturers  who  can 
demonstrate  that  the  BCS  procedure  is 
inappropriate  for  their  products  can 
petition  the  Commission  for  an 
exemption  that  would  allow  them  to 
determine  the  settled  density  of  their 
products  according  to  a  more 
appropriate  method.  See  64  FR  48033. 

ii.  Dry-Applied  Loose-Fill  Mineral  Fiber 
in  Site-Built  Attics 

Section  460.5(a)(2)  of  the  Rule 
specifies  the  procedures  to  be  used  in 
determining  the  settled  density  only  for 
cellulosic,  and  not  mineral  fiber, 
insulation  products.  When  the 
Commission  promulgated  the  Rule  in 
1979,  it  expected  that  GSA  soon  would 
adopt  a  specific  test  procedure  for 
determining  the  settled  density  of  dry- 
applied  loose-fill  mineral  fiber 
insulation  products.  44  FR  at  50228. 
50239  n.239.  GSA  did  not  do  so,  and 
now  accepts  the  use  of  ASTM  standards, 
which  do  not  specify  procedures  for 
determining  the  settled  density  of  dry- 
applied  loose-fill  mineral  fiber 
insulations.  Reports  of  studies 
conducted  by  Oak  Ridge  National 
Laboratory  during  the  1980s 
demonstrate  that  certain  loose-fiU 
mineral  fiber  insulation  products  can 
settle  following  installation,  resulting  in 
a  reduction  of  R-value.  The  results 
differed  in  the  amount  of  settling  and 
the  effect  of  settling  on  the  R-values  of 
the  specific  insulation  products  studied, 
depending  on  the  type  of  mineral  fiber 
insulations  studied  (fiberglass  versus 
rock  wool  products)  due  to  differences 
in  density.  64  FR  at  48033. 

The  Commission  indicated  in  the 
ANPR  that  it  would  be  preferable  to 
specify  a  uniform  procedure  for 
determining  the  long-term,  settled 
density  of  diy-applied  loose-fill  mineral 
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fiber  insulation  products,  and  solicited 
comments  for  this  purpose.  The 
Commission  specifically  requested  aiiy 
data  that  demonstrate  whether  any  of 
the  following,  currently  available  test 
procedures,  or  others,  would  produce 
acciu-ate  and  reliable,  long-term  settled 
density  results  for  mineral  fiber 
insulation  products  in  attic 
applications:'  the  BCS  test  procedure  in 
ASTM  C  739-91  (which  ciuxently  is 
required  for  dry-applied,  loose-fill 
cellulose  insulation  products);  the 
"Canadian  drop  box  procedure,"  which 
GSA  previously  proposed  for  loose-fill 
mineral  fitJer  insulations  under  Federal 
Specification  HH-I-1030B;53  the  British 
Standard  Vibration  Test;  and  the 
procedure  developed  in  Scandinavia  by 
Dr.  Svennerstedt.  Id. 

Comments  on  Dry-applied,  Loose-fill 
Mineral  Fiber  Insulations  for  Use  in 
Site-Bixilt  Home  Attics 

NAIMA  commented  that  field 
measiu-ements  of  the  thickness  of  loose- 
fill  mineral  fiber  insidation  in  open- 
blown  attic  applications  show  little  or 
no  settling.  For  example,  according  to 
NAIMA,  the  Mineral  Insulation 
Manufacturers  Association  ("MIMA") 
concluded,  with  ORNL  concurring,  that 
tests  demonstrated  that  settling  of  loose- 
fill  mineral  fiber  in  attics  is  a  minor 
factor  in  the  final  installed  R-value 
delivered  to  the  customer  when  the 
thickness  and  amount  of  material 
required  by  the  bag  label  is  installed. 
For  insulation  installed  at  or  above  label 
density  and  thickness,  the  calculated 
final  R-values  of  loose-fill  mineral  fiber 
products  were  always  at  or  above  the 
labeled  R-value.  NAIMA  contended 
that,  because  these  materials  do  not 
settle  significantly,  no  predictive 
settling  method  has  been  validated  for 
these  products.  NAIMA  argued  that 
identical  tests  should  not  be  required  for 
both  cellidose  and  mineral  fiber  because 
such  an  approach  would  yield 
meaningless  results  from  duplicate  tests 
on  distinctly  different  substances,  and 
woidd  not  create  an  even  playing 
field.s* 

CIMA  commented  that,  because  there 
is  no  specific  test  for  determining  the 
settled  densities  of  dry-applied  loose-fill 
mineral  fiber  insulation,  such  materials 
may  have  labeled  densities  that  are 
lower  than  actual  settled  densities, 
thereby  depriving  consmners  of  the 
amount  of  insidation  they  think  they  are 
piux±asing.  According  to  CIMA,  recent 
independent  third-party  testing 
confirms  that  this  is  the  case.  CIMA 
recommended  specific  Rule  language 
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that  would  require  that  all  dry-applied 
loose-fill  insidation  be  subjected  to  the 
ASTM  C  739-97  test  for  settled 
density.55 

Discussion  of  Dry-applied,  Loose-fill 
Mineral  Fiber  Insulations  for  Use  in 
Site-Built  Home  Attics 

The  Commission  recognizes  that  there 
is  no  consensus  standard  currently 
available  to  measure  the  settling  of 
loose-fill  mineral  fiber  insulations  for 
use  in  site-built  attics.  In  addition,  on  its 
face,  ASTM  C  739  applies  to  cellulosic 
fiber  only.  Thus,  it  would  seem 
inappropriate  for  the  Rule  to  require  the 
application  of  that  test  procedure  to 
loose-fill  mineral  fiber  insulation.  The 
Commission  emphasizes  that  industry 
members  must  have  a  reasonable  basis 
for  their  R-value  claims  that  takes  into 
account  the  effects  of  settling.  In 
addition,  the  Commission  proposes  to 
amend  the  Rule  to  eliminate  the 
reference  to  the  GSA  procedure  because, 
as  discussed  earlier,  it  is  no  longer 
applicable.  The  Commission  seeks 
further  comments  on  this  issue, 
including  whether  it  would  be 
appropriate  to  apply  the  test  procedure 
in  ASTM  C  739-97  to  mineral  fiber. 

iii.  Stabilized  Cellulose  in  Site-Biult 
Attics 

In  the  ANPR,  the  Commission 
acknowledged  that,  due  to  the  manner 
in  which  stabdized  cellulose  insulation 
is  installed,  the  BCS  test  procedure  may 
hot  be  appropriate  for  determining  its 
long-term,  settled  density.  64  FR  at 
48033-34.  The  Commission  did  not 
agree  with  NAIMA,  however,  that  the 
procedure  for  determining  density  in 
ASTM  C  1149  is  the  appropriate 
measure  of  the  long-term,  settled 
density  of  stabilized  cellulose 
insulations  installed  in  attic 
applications.  The  Commission 
explained  that  ASTM  C  1149  is 
designed  for  insulations  that  are  sprayed 
onto  walls,  and  able  to  support 
themselves  as  applied.  Such  insulations 
are  most  often  applied  to  metal  walls  in 
commercial  buildings,  where  they  are 
left  exposed.  The  Commission  stated 
that  when  ASTM.  or  others,  adopt  a 
specific  method  for  determining  the 
long-term  density  of  stabilized  cellulose 
insulation  for  attic  applications  the 
Commission  will  consider  whether  to 
require  its  use.  The  Commission 
reminded  manufacturers  that,  in  the 
meantime,  under  section  5  of  the  FTC 
Act,  they  must  have  a  reasonable  basis 
for  the  density  at  which  they  conduct 
the  R-value  tests  required  by  the  Rule 
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and  for  the  R-value  claims  they  make  to 
consumers.  64  FR  48033. 

Comments  on  Stabilized  Cellulose 
Insulations  for  Use  in  Site-Budt  Home 
Attics 

The  Commission  received  one 
comment,  bom  NAIMA,  on  the  issue  of 
stabilized  cellidose  insulations.  NAIMA 
stated  that  there  is  little  information  on 
long-term  thermal  effectiveness  and 
overall  performance  of  wet-spray 
cellulose  insulations,  that  no  material 
specification  exists  to  cover  this 
product,  and  that  there  is  no  standard 
protocol  for  determining  appropriate 
test  density  for  labeling  purposes. 
NAIMA  reported  that  ongoing  work  on 
a  proposed  specification  has  relied  on  a 
drop  box  method  under  fixed  laboratory 
conditions,  but.  in  NAIMA's  view,  data 
has  not  been  presented  suggesting  at 
what  level  of  settlement  a  product  is 
considered  to  be  stabilized. 

NAIMA  further  contended  that  the 
tests  do  not  necessarily  represent  the 
material  in  actual  field  installations.   ■ 
NAIMA  indicated  that  the  product's 
settling  and  shrinkage  varies  with 
temperature  and  humidity  and  that  data 
supports  significant  shrinkage  at 
elevated  temperatures  and  increased 
moisture  levels.  It  is  very  difficult,  in 
NAIMA's  opinion,  to  maintain 
consistent  density  due  to  variations  in 
the  amount  of  water  used  when  the 
product  is  installed,  noting  that  many 
contractors  say  that  they  have  no  clear 
guidelines  on  drying  of  wet-spray 
cellulose.  This  is  particidarly  significant 
in  new  construction  where  the  wet 
spray  insulation  may  not  dry  "before  the 
building  is  completed  and  the  attic  is 
closed  up."  NAIMA  also  stated  that  it 
was  not  aware  of  any  testing  conducted 
by  the  cellulose  industry  to  provide 
consumers  and  installers  with  useful 
information  and  guidance  on  drying 
times.  It  advised  the  Commission,  in 
light  of  what  it  characterized  as  "this 
serious  variable  threatening  to  degrade 
the  settled  density  of  the  cellulose 
insulation."  to  require  each 
manufacturer  to  provide  consumers  and 
customers  with  reliable  guidelines  to. 
ensure  that  the  insulation  has  dried 
before  construction  is  completed. 
NAIMA  contended  that  this  measure  is 
particularly  crucial  because  there  is  no 
approved  test  method  for  determining 
settled  density.  Pending  the 
development  of  an  accepted  standard 
protocol  (which  it  maintained  the 
Commission  should  then  require), 
NAIMA  urged  the  Commission  to 
require  producers  of  stabilized  cellulose 
to  disclose  to  consumers  and  installers 
setUement  and  shrinkage  data  as  a 
fimction  of  moisture  application  levels 
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and  provide  a  recommended 
temperature  to  guide  installers  in  proper 
application.56 

Discussion  of  Stabilized  Insulations  for 
Use  in  Site-Built  Home  Attics 

Because  there  is  no  consensus 
standard  to  apply  to  the  testing  of 
stabilized  cellulose,  the  Commission 
does  not  plan  to  prescribe  one  in  the 
Rule.  The  Commission  is  proposing, 
however,  to  amend  the  Rule  to  clarify 
that  industry  members  must  take 
settling  into  account  in  making  their  R- 
value  claims  for  stabilized  insulation. 
The  Commission  notes  that  industry 
members  must  have  a  reasonable  basis 
for  their  claims.  It  is  generally  accepted 
that  some  settling  occius  with  these 
materials.  Even  though  there  is  no 
consensus  standard  for  measuring  it, 
manufactiu^rs  must  take  settling  into 
account  and  use  reliable  tests  to  back  up 
their  claims.  Finally,  the  Commission 
notes  that  if  there  is  information,  such 
as  drying  times,  that  are  important  to 
the  proper  installation  of  the  material  in 
question,  manufacturers  should  disclose 
that  information.  The  Commission  seeks 
comment  on  this  issue. 

iv.  Loose-fill  and  Stabilized  Insulations 
Used  in  Manufactured  Housing  Attics 

The  Conunission's  ANPR  also  asked 
whether  the  procedures  currently  used 
to  determine  the  settled  density  of  dry- 
applied  loose-fill  insulations  or 
stabilized  insulations  when  they  are 
used  in  attics  of  site-built  homes,  are 
appropriate  for  determining  their  settled 
density  when  they  are  used  in  attics  of 
manufactured  housing.  At  issue  is 
whether  these  insulations,  which  are 
installed  in  attic  assemblies  in  a  factory 
and  then  transported  to  the  site  where 
the  manufactured  heme  will  be  located, 
settle  more,  or  differently,  from  those 
used  in  site-built  homes  because  of 
additional  vibrations  and  other  factors 
during  transportation.  The  Commission 
solicited  comments  regarding  the  extent 
of  setding  of  dry-applied  loose-fill 
insulations  and  stabilized  insulations 
when  they  are  used  in  attics  of 
manufactiued  housing,  the  density  at 
which  the  R-value  of  these  insulations 
should  be  determined  for  use  in  attics 
of  manufactured  housing,  and  how  that 
density  should  be  determined.  64  FR  at 
48033-34. 

Comments  on  Dry-applied  Loose-fill 
and  Stabilized  Insulations  for  Use  in 
Manufactiued  Housing  Attics 

NAIMA  \irged  the  Commission  to 
adopt  testing  guidelines  similar  to  the 
Department  of  Housing  and  Urban 
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Development  Code  and  require  over-the- 
road  testing  for  all  insulations  installed 
in  attics  of  manufactured  homes. 
NAIMA  doubted  the  acciuacy  of  current 
methods  used  by  the  cellulose  industry 
to  judge  the  amount  of  settling  of 
stabilized  cellulose  in  attics  of 
manufactured  homes.  NAIMA  explained 
that  the  point  of  testing  is  the 
manufactured  housing  plant,  before  the 
fully  constructed  home  is  transported 
via  truck  or  train  to  its  final  destination, 
and  that  the  distiubances  inherent  in 
such  transportation  tend  to  alter  the 
level  of  the  cellulose,  and  thus  its  R- 
value. 

According  to  NAIMA,  rock  wool  and 
slag  wool  manufacturers  rely  for  their 
claims  on  independently  conducted 
third-party-witnessed  over-the-road 
evaluations  designed  to  measure  the 
impact  of  the  effects  of  transportation  on 
installed  rock  wool  and  slag  wool 
insulations.  NAIMA  contended  that 
cellulose  manufactiuers  did  not  conduct 
such  over-the-road  tests  until  1997, 
when  HUD  required  them  to  do  so. 
NAIMA  stated  that,  although  CIMA  has 
been  working  with  HUD  to  resolve  the 
issue,  NAIMA  cannot  find  evidence  that 
CIMA  and  its  members  have  rectified 
the  alleged  deficiencies  in  their  testing 
approach  to  HUD's  satisfaction. 
Accordingly,  in  NAIMA 's  view,  the 
diuability  of  thermal  performance 
claims  of  stabilized  cellulose  in 
manufactiu-ing  home  attics  remains 
imsubstantiated .  ^ '' 

Discussion  of  Dry-applied  Loose-fill  and 
Stabilized  Insulations  for  Use  in 
Manufactiued  Housing  Attics 

The  Commission  does  not  propose  to 
amend  the  Rule  to  address  the  particular 
settling  issues  associated  with  loose-fill 
and  stabilized  insulation  in 
manufactiued  housing  attics  because,  at 
this  time,  no  industry  consensus 
procedure  exists.  Nevertheless,  the 
Commission  reminds  industry  members 
that  they  must  substantiate  their 
product  performance  claims. 
Accordingly,  all  manufacturers  of  loose- 
fill  and  stabilized  insulation  in 
manufactiu^d  housing  attics  must  take 
into  account,  as  accurately  as  possible, 
any  significant  effects  associated  with 
transporting  units  from  the 
manufactiuing  plant  to  the  home  site. 
The  Commission's  staff  is  aware  that 
HUD  has  raised  issues  concerning  these 
materials  with  industry  members  as  part 
of  that  agency's  regulatory  program  for 
manufactured  housing.  No  specific  HUD 
code  or  standard  has  been  identified 
that  would  be  appropriate  for 
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incorporation  into  the  R-value  Rule  in 
this  context. 

b.  Loose-Fill  and  Self-Supported 
Insulations  in  Walls 

The  ANPR  explained  that  dry-applied 
loose-fill  insiUations  and  spray-applied, 
self-supported  insulations  can  be 
installed  in  walls  in  residential 
applications.  Dry-applied  loose-fill 
insulations  normally  can  only  be 
applied  in  existing  wall  cavities 
(primarily  in  retrofit  applications).  If 
they  are  not  sufficientiy  compressed 
during  installation,  these  insulations 
may  settle  when  blown  into  a  confined 
area,  such  as  an  enclosed  wall  cavity, 
leaving  a  gap  at  the  top  of  the  wall 
cavity.  Manufactiuers  who  claim  an  R- 
value  for  a  dry-applied  loose-fill 
insulation  must  disclose  the  R-value  at 
the  applied  density,  determined 
according  to  the  R-value  test  procedures 
specified  in  the  Rule.  The  Rule, 
however,  does  not  specify  how 
manufacturers  must  determine  that 
density  in  wall  applications  because 
there  was  no  standard  procedure  for 
measuring  the  applied  density  for  all 
product  in  that  context  when  the 
Commission  promulgated  the  Rule. 

Self-supported,  spray-applied 
insulations,  mixed  with  water  and 
adhesives,  are  installed  pneumatically 
on-site  by  professional  installers.  They 
may  be  made  of  either  cellulose  or 
mineral  fiber.  When  applied,  this  form 
of  insulation  requires  no  support  other 
than  the  insulation  itself  or  the  substrate 
to  which  it  is  attached.  These  products 
most  often  are  used  in  walls  in 
commercial  applications,  where  they 
may  be  left  exposed  after  they  are 
installed.  They  are  rarely  us«i  in 
residences,  primarily  because  this 
application  requires  the  use  of  more 
insulation  material  for  a  given  thickness 
(i.e.,  the  insulation  is  installed  at  a 
higher  density  and  cost),  often  without 
any  increase  in  total  R-value,  and 
sometimes  at  a  reduced  R-value.  They 
are  not  used  in  attics  because  of  their 
additional  weight  and  cost.  Because 
these  products  are  applied  at  a  greater 
density  tj^  either  dry-applied  loose-fill 
or  stabilized  insulations,  they  are  not 
likely  to  setde. 

The  Commission  explained  that, 
although  self-supported,  spray  applied 
insulation  was  not  discussed  during  the 
original  rulemaking  proceeding  and  the 
Rule  does  not  specify  how  R-value  test 
specimens  must  be  prepared,  it  is 
covered  by  the  Rule  if  it  is  sold  for  use 
in  the  residential  market.  Because  the 
density  at  which  these  insulations  are 
applied  affects  their  R- values,  the 
Commission's  staff  has  advised  industry 
members  that  they  should  prepare  test 
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specimens  according  to  the 
manufactiu^r's  installation  instructions, 
using  equipment,  materials,  and 
procediu^s  representative  of  the  manner 
in  which  the  insulation  is  applied  in  the 
field,  hi  the  ANPR,  the  Commission 
indicated  that  the  procedures  in 
paragraph  5.1  of  ASTM  C  1149  ("Self- 
Supported  Spray  Applied  Cellulosic 
Thermal  Insulation")  appear  to  be 
appropriate  for  preparing  R-value  test 
specimens  of  self-supported,  spray- 
applied  cellulose  insulation  products. 
The  Commission  proposed  to  amend  the 
Rule  to  incorporate  this  test  and 
solicited  comments  on  the  proposal.  64 
FR  at  48034. 

Comments  on  Loose-Fill  Insulations  in 
Walls 

NAIMA  suggested  that  the  Rule 
require  manufacturers  to  demonstrate 
that  their  products  do  not  settle  in  wall 
installations  or  to  disclose  the  amount 
of  any  expected  settling  on  Fact  Sheets 
along  with  wall  coverage  charts  similar 
to  those  required  for  attic  installations. 
NAIMA  recommended  that  wall 
coverage  charts  require  R-values, 
coverages,  bag  counts,  and  area  weights 
at  standard  wall  cavity  depths  for  at 
least  2x4  and  2x6  framing. 
Acknowledging  that  no  validated  test 
method  exists  to  predict  the  settling  of 
loose-fill  insulations,  NAIMA 
nevertheless  maintained  that  settling  in 
walls  is  more  critical  than  settling  in 
attics  because  settling  in  walls  creates 
uninsulated  voids  at  the  top  of  wall 
cavities,  while  settling  in  attics  does  not 
create  iminsulated  areas.  NAIMA 
claimed  that  wall  insulation  settling  of 
5%  can  reduce  overall  wall  R-value  by 
15%.5» 

Discussion  of  Loose-fill  Insulation  in 
Walls 

The  Conunission  understands  that 
specific  requirements  for  determining 
the  appropriate  density  for  the  R-value 
test  specimen  and  for  disclosiues  on 
coverage  charts  for  applications  in 
enclosed  wall  cavities  may  pfroVide 
some  benefits  to  consumers.  However, 
there  does  not  appear  to  be  any 
generally  accepted  procedure  to 
determine  the  density  of  dry-applied 
loose-fill  insulations  when  it  is  installed 
in  enclosed  wall  cavities.  Accordingly, 
at  this  time,  the  Commission  is  not 
proposing  an  amendment  to  the  Rule  in 
'^this  regard,  but  reminds  manufacturers 
to  be  careful  and  cautious  about  their 
claims  for  loose-fill  insulation  in  walls. 


Comments  on  Self-Supported  Insulation 
in  Walls 

NAIMA  encouraged  an  amendment  to 
the  Rule  that  would  require  the 
preparation  of  R-value  test  specimens  of 
self-supported  spray  cellulose  according 
to  ASTM  C  1149-97.  NAIMA 
maintained  that  this  standard  provides 
adequate  test  specimen  procedures.^^ 

Discussion  of  Self-Supported  Insulation 
in  Walls 

For  self-supported  spray-applied 
cellulose  insulation,  the  Commission 
proposes  to  amend  the  Rule  to  require 
the  use  of  ASTM  C  1149-97.  The 
procediues  in  paragraph  5.1  of  ASTM  C 
1149-97,  which  require  that  R-value  test 
specimens  be  prepared  using  the 
manufacturer's  recommended 
equipment  and  procediues  and  at  the 
manufacturer's  maximum  recommended 
thickness,  appear  to  be  appropriate 
procedures  for  preparing  R-value  test 
specimens  of  self-supported,  spray- 
applied  cellulose  insulation  products. 
The  Commission  solicits  comment 
regarding  the  accuracy  and  reliability  of 
this  procediu'e,  how  to  define  the 
products  to  which  the  procedures  apply, 
and  whether  the  same  procedures  (or 
others)  should  be  required  for  other 
types  of  spray-applied  insulations  (e.g., 
mineral  fiber  insulations)  that  are  used 
in  residential  applications.  If  comments 
indicate  that  this  product  is  rarely  used 
in  the  residential  market,  the 
Commission  will  reconsider  the  need 
for  a  specific  requirement.  The 
Commission  also  proposes  to  indicate 
that  manufacturers  must  take  into 
accoimt  the  settling  of  self-supported 
insulation  in  determining  the  R-value  of 
their  products.  The  Commission 
accordingly  seeks  comments  regarding 
the  extent  to  which  this  insulation  is 
used  in  the  residential  market.  If  the 
material  is  not  used  widely  in  the 
residential  market,  the  Commission 
requests  views  on  whether  it  is 
necessary  to  amend  the  Rule  to 
specifically  address  this  product. 

In  the  ANPR,  the  Commission  also 
proposed  the  incorporation  of  a  portion 
of  HUD  UM-80  into  the  Rule.^o  The 
HUD  bulletin  has  not  been  reviewed  or 
amended  since  its  publication  in  1979. 
To  avoid  any  confusion  that  may  result 
from  requiring  two  procedures,  the 
Commission  does  not  propose  to  require 
HUD  UM-80. 


'•NAIMA  (9).  p.  17. 
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*°  U.S.  Department  of  Housing  and  Urban 
Development  Materials  Bulletin  No.  80  ("HUD  UM- 
BO"), dated  October  31, 1979. 


Discussion  regarding  the  Use  of  Loose- 
fill  Insulations  and  Self-supported 
Insulations  in  Wall  Cavities  of 
Manufactured  Housing 

As  indicated  in  the  ANPR  (64  FR  at 
48035),  industry  members  have  raised 
questions  regarding  the  current 
procedures  for  determining  the  settled 
density  of  dry-applied  loose-fill 
insulations  or  self-supported  insulations 
when  they  are  used  in  wall  cavities  of 
site-built  homes.  At  issue  is  whether  the 
settling  of  these  insulations,  which  are 
installed  in  wall  assemblies  in  a  factory 
and  then  transported  to  the  site  where 
the  manufactured  home  will  be  located, 
settle  more,  or  differently,  than  those 
used  in  site-built  homes  because  of 
additional  vibrations  and  other  factors 
during  transportation.  Because  no 
comments  addressed  this  issue,  the 
Commission  is  not  proposing  any 
amendments  to  the  Rule  in  this  regard. 

3.  Density  Variations 

The  ANPR  asked  whether  the  Rule 
should  require  R-value  testing  of  loose- 
fill  insulations  at  each  thickness 
claimed  in  order  to  take  into  account  the 
density  variations  that  may  occur  with 
variations  in  thickness.  64  FR  at  48035. 
NAIMA  recommended  that  the 
Commission  revise  the  Rule  to  require 
manufacturers  to  consider  density 
variations  in  preparing  coverage 
charts.**'  However,  without  specific  data 
to  demonstrate  whether  or  how  much 
the  density  of  particular  types  of  loose- 
fill  varies  with  differences  in  thickness, 
the  Commission  does  not  believe  that 
changes  to  the  Rule  on  this  issue  would 
be  appropriate.  For  this  issue,  the 
Commission  is  not  proposing  any 
amendments  to  the  Rule. 

4.  Installations  in  Closed  Cavities  of 
Variable  Thickness 

The  ANPR  asked  whether  the  Rule 
should  specify  how  to  determine  and 
disclose  R-values  for  insulation 
installed  in  cavities  of  variable 
thickness  and  density  (e.g.,  in  ^ 
manufactured  housing  attics).  64  FR  at 
48035.  NAIMA  opposed  a  change  to  the 
Rule  because  it  would  unnecessarily 
confuse  this  issue,  and  venture  into 
system  performance  and  building 
design.82  No  other  significant  comments 
were  received  on  this  issue. 
Accordingly,  the  Commission  is  not 
proposing  any  amendments  to  the  Rule 
regarding  this  issue. 


«» NAIMA  (9),  p.  18. 
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D.  Other  Testing  Requirements 

1.  Accreditation  of  Testing  Laboratories 

The  ANPR  solicited  comments  on 
whether  the  Rule  should  require 
accreditation  of  testing  laboratories  that 
are  used  to  substantiate  R-value  and 
related  claims.  64  FR  at  48035-36.  The 
Commission  received  no  comments  in 
support  of  such  a  change,  and  the 
Commission  has  decided  not  to  propose 
any  amendments  to  the  Rule  regarding 
this  issue. 

2.  Test  Temperature  Requirements 

a.  Mean  Temperature 

The  ANPR  asked  whether  the  Rule 
should  require  a  mean  test  temperature 
of  other  than  75°  F  for  R-value  tests.  One 
commenter  suggested  that  all  products 
be  tested  with  the  cold  side  at  25°  and 
the  hot  side  at  75°.63  Five  other 
commenters,  however,  opposed  any 
change  to  the  Rule's  mean  temperature 
requirement.64  NAIMA  stated  that  the 
current  requirement  reflects  the  most 
appropriate  mean  temperature  for 
comparison  purposes.  As  explained  in 
the  ANfPR,  the  75°  F  mean  temperature 
requirement  is  an  appropriate  imiform 
standard.  64  FR  at  48036-37.  The 
Commission  believes  that  there  is  no 
compelling  need  to  change  the  ciurent 
requirement,  and  is  not  proposing  any 
amendments  to  the  Rule  regarding  this 
issue. 

b.  Temperature  Differential 

Background 

The  current  Rule  does  not  require  the 
use  of  a  specific  temperature  differential 
[i.e.,  the  difference  in  temperature 
between  the  hot  and  cold  surface  during 
testing)  in  conducting  the  test 
procedvu-es  dictated  by  section  460.5(a). 
The  ANPR  indicated  that  if  evidence 
demonstrates  that  different  test 
temperatiu-e  differentials  affect  R-value 
results,  then  it  may  be  appropriate  to 
consider  specifying  a  test  temperature 
differential  in  the  Rule  to  ensure  the 
comparability  of  R-value  claims  for 
competing  home  insulation  products. 
The  Conunission,  therefore,  solicited 
comments  on  whether,  to  what  extent, 
and  for  what  types  and  forms  of 
insulation  variations  in  the  test 
temperatiu^  differential  affect  R-value 
results;  and  what  specific  test 
temperatiu-e  differential(s)  the 
Commission  should  impose  for  tests 
conducted  according  to  each  of  the  R- 
value  test  procediu-es  cited  in  the  Rule. 
64  FR  at  48037. 
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"PIMA  (3),  p.ll;  FPSA  (8).  p.7;  Elastizell  (10), 
pp.  3-4;  Tenneco  (16),  p.2:  and  NAIMA  (9).  p.l9. 


Comments 

PIMA.  FPSA.  and  NAIMA  supported 
the  adoption  of  a  differential  of  50°  F 
plus  or  minus  10  degrees  for  tests  at  a 
mean  temperature  of  75°  for  all 
products,  as  specified  in  ASTM  C 
1058.85  Tjjg  Commission  did  not  receive 
any  comments  opposing  such  a  change. 

Discussion 

The  Commission  proposes  to  amend 
the  Rule  at  section  460.5(a)  to  require 
that  tests  be  conducted  with  a 
temperature  differential  of  50°  F  plus  or 
minus  10°  F.  The  Rule  would  continue 
to  require  a  mean  temperatm-e  of  75°  F. 
The  (Commission  believes  that  this 
amendment  will  help  to  ensure 
comparability  of  R-value  claims  for 
competing  home  insulations.  The 
thermal  properties  of  a  specimen  may 
change  both  with  mean  temperature  and 
with  the  temperatiu^  difference  across 
the  test  specimen.  Data  and  information 
at  standard  temperatvues  are  important 
for  valid  comparison  of  thermal 
properties.  The  Commission  solicits 
comment  on  this  proposal,  including 
whether  the  proposed  amendment 
generally  is  consistent  with  current 
industry  practice. 

3.  Tolerance 

Backgroimd 

hi  the  ANPR,  the  Commission 
proposed  to  clarify  that  the  10% 
tolerance  provision  in  section  460.8 
applies  primarily  to  claims  made  by 
manufacturers  and  not  to  other  sellers  or 
installers  who  rely  on  R-value  data 
provided  by  the  manufacturer.  The 
tolerance  provision  states  that  the  actual 
R-value  of  any  insulation  sold  to 
consumers  cannot  be  more  than  10 
percent  below  the  R-value  shown  on  a 
label,  fact  sheet,  ad,  or  other 
promotional  material  for  the  product. 
The  Commission  solicited  comments  on 
whether  and  how  it  should  propose 
amending  the  tolerance  provision,  and 
the  benefits  and  burdens  such  an 
amendment  would  confer  on  consumers 
and  insulation  sellers.  In  addition,  the 
Commission  sought  comments  on 
whether  manufacturers  currently  use 
sampling  procedures  that  do  not  result 
in  the  selection  of  test  specimens  that 
are  representative  of  ongoing 
production;  on  which  specific 
procedures  aie  available  for  use  in 
sampling  from  continuing  production 
(or  how  sampling  procedures  designed 
for  specific  lots  could  be  used  to  select 
samples  from  continuing  production); 
and  on  whether  the  Commission  should 

"PIMA  (3),  pp.  11-12,  FPSA  (8),  p.  7,  and 
NAIMA  (9),  pp.  19-20. 


require  the  use  of  specific  sampling 
procedures.  64  FR  at  48037-38. 

Comments 

NAIMA  supported  amending  the 
tolerance  provision  of  the  Rule  to  clarify 
that  manufacturers  are  the  only  parties 
responsible  for  complying  with  the 
Rule's  10%  tolerance  provision.^^  PIMA 
indicated  that  the  tolerance  provision  is 
well  understood  and  that  altering  it 
could  cause  confusion.^^  T-Foil  urged 
that  the  Commission  eliminate  the 
tolerance  provision  entirely  because  it 
misleads  consumers.** 

Other  commenters,  however, 
supported  changes  to  the  Rule  to 
provide  greater  specificity  for 
determining  compliance  with  the  10% 
tolerance  limit.  Celotex,  for  example, 
suggested  a  requirement  that 
manufacturers  design  products  to  meet 
100%  of  claimed  R-value  for  each 
thickness  marketed. ^^^  NAIMA 
contended  that  the  suggested  wording  in 
the  ANPR  offers  clarity,'"  and  would  be 
likely  to  prevent  misinterpretation  of 
the  10%  tolerance.  NAIMA 
recommended  adopting  language  that 
captures  the  following  concepts:  "The 
product  must  always  be  produced  to  the 
label  R-value.  The  R-value  for  any  four  * 
randomly  selected  samples  shall  not  be 
more  than  5  percent  below  the  Usted  R- 
value  nor  shall  any  single  specimen  be 
more  than  10  percent  below  the  hsted 
R-value."7i  According  to  NAIMA,  this 
clarification  would  be  consistent  with 
ASTM  C  665  and  C  764,  and  would 
benefit  consumers  because  there  would 
be  no  room  for  misinterpretation  of  the 
10%  tolerance.  In  NAIMA's  view,  this 
approach  also  presents  a  greater 
probability  that  the  product  would  be 
produced  to  the  labeled  R-value,  and  it 
would  impose  no  burden  on  consumers 
or  sellers. 

On  the  issue  of  sampling  procedures, 
most  commenters  did  not  support 
amending  the  Rule.  PIMA  argued  that 
current  manufacturer  sampling  and 
quality  control  procedures  are  sufficient 
and  that  changes  to  the  Rule  are 
unnecessary  because  manufacturers 
continuously  test  new  and  existing 
products  for  R-value  because  it  is  3ie 


»PIMA  (3).  p.  12.  and  NAIMA  (9),  p.  20. 

6'PIMA(3),p.  12. 

"T-FoiKD.p.  1. 

»«  Celotex  (7),  p.  3. 

'0  We  assume  that  NAIMA  refers  to  language 
suggested  by  DOW  and  quoted  in  the  ANPR  (64  FR 
at  48037):  "The  mean  R-value  of  sampled 
specimens  of  a  production  lot  must  meet  or  exceed 
the  R-value  shown  in  a  label,  feet  sheet,  ad  or  other 
promotional  material.  No  individual  specimen  can 
have  an  R-value  more  than  10%  below  the  claimed 
R-value." 

'>  NAIMA  (9),  p.  20. 
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most  important  property  of  insulation.  ^^ 
Celotex  argued  that  a  change  in  the  Rule 
would  be  burdensome  to  manufacturers. 
Instead,  it  recommended  that  the 
Commission  require  that  sampling 
techniques  "used  to  determine  the 
Design  R-value  for  an  insulation  must 
determine  the  average  Design  R-value 
for  a  full-size  board  unit."^^  PPSA  also 
did  not  support  the  addition  of 
sampling  procedures  to  the  Rule.^* 

NAIMA  agreed  that  no  amendment  to 
the  Rule  is  warranted  for  sampling 
procedures.  NAIMA  stated  that 
manufactiuers  generally  test  R-value 
every  shift  in  the  production  process, 
and  that  this  is  certainly  "representative 
of  ongoing  production,"  so  no  specific 
sampling  procedures  should  be 
required.  ^5 

T-Foil  recommended  that  the 

Commission  establish  a  complaint 

center  for  ASTM  testing  errors  to 

prevent  companies  from  "shopping" 

different  labs  for  test  results.  T-Foil  also 

recommended  a  disclosiue  on  labels 

stating  that  actual  values  may  differ  up 

to  10%  from  the  stated  value,  and 

specifying  whether  testing  was  done  for 

sununer  or  winter  use  (i.e.,  direction  of 
heat).76 

Discussion 

The  Commission  proposes  to  amend 
§460.8  of  the  Rule  to  clarify  that  the 
tolerance  limit  applies  to  manufacturers 
and  the  manufacturing  process  (not  to 
installation).  The  Rule  will  continue  to 
require  that  professional  installers  and 
new  home  sellers  apply  loose-fill 
insulations  according  to  the 
manufacturer's  installation  instructions. 
It  also  will  continue  to  allow  them  to 
rely  on  the  accuracy  of  the 
manufactiuer's  R-value  and  installation 
instructions,  unless  they  have  reason  to 
believe  that  the  instructions  are 
inacciu-ate  or  not  based  on  the  proper 
tests.  By  specifying  that  the  tolerance 
provision  applies  to  manufactiu-ers,  the 
amendment  would  clarify  that  the 
tolerance  is  not  intended  ♦o  allow 
installers  or  new  home  sellers  to  deviate 
from  the  manufacturer's  installation 
instructions.  For  instance,  the  10% 
tolerance  provision  does  not  apply  to 
the  thickness  at  which  loose-fill 
insulation  is  installed.  Under  the 
current  Rule,  loose-fill  insulation  must 
be  installed  at  a  settled  thickness  equal 
to  or  greater  than  the  minimum  settled 
thickness  specified  by  the  manufactiu-er. 


The  Commission  also  proposes  to 
amend  section  460.8  of  the  Rule  to 
require  that  the  mean  R-value  of 
sampled  specimens  of  a  production  lot 
meet  or  exceed  the  R-value  shown  in  a 
label,  fact  sheet,  ad  or  other  promotional 
material  for  that  insulation.  For  the 
purposes  of  this  amendment,  the  term 
"production  lot"  means  a  definite 
quantity  of  the  product  manufactured 
under  imiform  conditions  of 
production.  In  addition,  under  the 
amendment,  no  individual  specimen  of 
that  insulation  may  have  an  R-value 
more  than  10%  below  the  R-value 
shown  in  a  label,  fact  sheet,  ad,  or  other 
promotional  material  for  that  insulation. 
The  Commission  believes  that  this 
change  would  clarify  existing 
requirements  and  foster  consistency  in 
the  application  of  the  tolerance 
provision.  While  this  procediu-e  appears 
to  be  generally  consistent  with  ciurent 
industry  practice  and  thus  would  not 
impose  a  significant  burden,  the 
Commission  seeks  comments  regarding 
the  impact  that  the  amendment  may 
cause. 

The  Commission  is  not  proposing  a 
specific  sampling  procedure.  There  does 
not  seem  to  be  any  clear  indication  to 
suggest  that  manufacturers' 
implementation  of  the  tolerance 
provision  resuhs  in  the  selection  of  test 
specimens  that  are  not  representative  of 
ongoing  production.  The  Commission 
believes  that  continued  flexibility  in 
that  area  is  appropriate. 

4.  Use  of  Current  Test  Data 


•2  PIMA  (3).  pp.  12-13. 
^3Celotex(7),p.  3. 
"FPSAta),  pp.  6-7. 
"NAIMA  (9).  p.  20. 
'»T-Foil  (1).  pp.  5-6. 


Background 

The  ANPR  considered  whether 
current  conditions  would  justify  a 
requirement  for  a  more  specific  retesting 
quality  control  mechanism.  In  this 
regard,  the  Commission  solicited 
comments  on  how  often  manufacturers 
test  their  insulation  products,  how 
much  the  R-value  of  current  production 
varies  (for  example,  whether  the  R-value 
of  the  insulation  being  produced  is 
consistently  below  the  R-value  claimed 
and  previously  determined,  even  if  it  is 
within  the  Rule's  10%  tolerance),  how 
frequently  manufacturers  change  their 
products,  whether  they  retest  products 
that  have  changed,  and  what  retesting 
schedule  would  be  most  appropriate  to 
ensure  the  accuracy  of  R-value  claims 
made  to  consumers. 

Comments 

NAIMA  opposed  adding  requirements 
to  the  Rule  related  to  test  data.  NAIMA 
maintained  that,  as  a  matter  of  practice, 
manufacturers  should  test  their 
products  much  more  frequently  than 
every  two  or  three  years  to  insure 


compliance  with  the  10%  R-value 
tolerance.  NAIMA  stated  that  some  of  its 
members  measure  their  products' 
thermal  resistance  on  a  daily  basis, 
while  others  check  this  attribute 
monthly.  NAIMA  contended  that  this 
type  of  testing  should  be  conducted 
regularly  as  part  of  a  company's  quality- 
control  procediue.  According  to 
NAIMA,  the  three-year  test  record 
retention  period  is  sufficient.  NAIMA 
further  maintained  that,  when  a 
manufacturer  makes  a  significant 
change  in  a  product,  the  product  should 
undergo  testing,  and  then  the  three-year 
cycle  should  begin  again.  NAIMA 
suggested  that  the  Rule  require  thermal 
testing  at  least  annually  for  all 
insulations  covered  by  the  Rule.^^ 

Discussion 

The  ANPR  noted  that  the  Commission 
originally  considered,  but  rejected,  a 
staff  recommendation  to  require 
manufactm-ers  to  repeat  their  R-value 
substantiation  tests  every  60  days 
because  no  single  retesting  frequency 
would  be  appropriate  for  all 
manufacturers,  regardless  of  the  type 
and  amoimt  of  insulation  they  market. 
64  FR  at  48038.  Instead,  the 
Commission  crafted  the  Rule  to  rely  on 
a  tolerance  limit  provision  as  the 
governing  quality  control  mechanism, 
specifying  10%  as  the  acceptable  range 
of  deviation,  and  requiring 
manufacturers  to  institute  in-plant 
quality  control  procedures  to  stay 
within  that  tolerance.  The  Rule  requires 
manufactvuers  to  conduct  a  new  R-value 
test  on  each  new  home  insulation 
product,  and  to  disclose  the  R-value 
(and  related  information)  of  each  new 
product  based  on  the  new  test.  64  FR  at 
48038.  The  Commission  does  not 
believe  that  existing  practices  justify  the 
imposition  of  a  new  requirement  for  a 
specific  retesting  schedule.  There  is  not 
enough  information  available  to  suggest 
that  this  issue  constitutes  a  significant 
problem  that  warrants  a  new 
requirement  in  the  Rule.  Accordingly, 
the  Commission  is  not  proposing  a  Rule 
amendment  in  this  area. 

5.  Determining  the  Thermal 
Performance  of  Reflective  Insulations 
a.  Traditional  Reflective  Insulations 
Background 

There  are  two  basic  forms  of  reflective 
insulation  products  in  the  residential 
market:  (1)  traditional  single-sheet  and 
multi-sheet  reflective  insulations;  and 
(2)  single-sheet  radiant  barrier  reflective 
insulations.  Traditional  reflective 
insulation  products  normally  are 
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installed  in  closed  cavities,  such  as 
walls.  Sections  460.5(b),  (c),  and  (d)  of 
the  Rule  reqiiire  that  manufacturers  of 
traditional  reflective  insulation  products 
use  specific  test  procedures  to 
detarmine  the  R-values  of  their 
products,  and  that  manufacturers  and 
other  sellers  disclose  R-values  to 
consumers  for  specific  applications.  64 
FR  at  48038-39.  Section  460.5(c)  of  the 
Rule  reqiiires  the  use  of  ASTM  E  408  for 
single  sheet  systems.  For  reflective 
systems  with  more  than  one  sheet, 
section  460.5(h)  requires  ASTM  C  236 
and  ASTM  C  976. 

A  relatively  new  ASTM  procedure 
(ASTM  C  1371-97,  "Detennination  of 
Emittance  of  Materials  Near  Room 
Temperature  Using  Portable 
Emissometers")  can  be  used  to  measure 
the  emissivity  (i.e.,  its  power  to  radiate 
heat)  of  single-sheetreflective 
insulations.  The  AnPR  solicited 
comments  on  this  and  other  tests  for 
single-sheet  products,  and  asked 
whether  it  should  require  industry 
members  to  measiu^  the  emissivity  by 
only  one  procedure  to  ensure  that 
emissivity  measurements  are  accurate 
and  reliable. 


The  Commission  indicated  that  it 
planned  to  amend  the  Rule  to  require 
that  R-values  for  traditional  multi-sheet 
reflective  insulations  be  tested 
according  to  ASTM  C  236-89  (1993)  or 
ASTM  C  976-90  in  a  test  panel 
constructed  according  to  ASTM  C  1224- 
93,  and  imder  the  test  conditions 
specified  in  ASTM  C  1224-93,  and  that 
the  R-values  be  calculated  according  to 
the  formula  specified  in  ASTM  C  1224- 
93  fixjm  the  results  of  those  R-value 
tests.  Id.  at  48039. 

Comments 

Most  of  the  conunents  supported  the 
Commission's  proposed  changes.  For 
determining  single  sheet  emissivity, 
PIMA  supported  C  1371  as  discussed  by 
the  Commission  and  suggested  that  the 
Rule  incorporate  ASTM  C  835. ''a 
NAIMA  stated  that  ASTM  E  408,  which 
is  currently  required  by  the  Rule, 
provides  accurate  emissivity  results,  but 
recommended  that  the  sample  tested 
reveal  the  effect  of  aging  on  the 
product's  emissivity.  NAIMA  indicated 
that  it  would  not  oppose  adoption  of 
alternative  tests  so  long  as  they  were  as 
accurate  as  E  408.  It  maintained  that  the 
proposed  tests  are  necessary  because  the 
results  reflect  the  impact  of  aging, 
dusting,  and  corrosion.^^ 


PIMA  supported  the  Commission's 
proposal  for  determining  the  R-value  of 
multi-sheet  reflective  insiJations.«"  AFS 
pointed  out  that  ASTM  C  1363,  "Test 
Method  for  Thermal  Performance  of 
Building  Assemblies  by  Means  of  a  Hot 
Box  Apparatus"  has  replaced  C  236,  C 
976,  C  177,  and  C  518  mentioned 
cvurently  in  C  1224.8'  NAIMA  further 
explained  that  ASTM  C  1363  was 
developed  to  combine  the  requirements 
of  ASTM  C  236  and  C  976  into  a 
common  test  procediue.  NAIMA 
indicated  that  any  test  apparatus 
meeting  the  existing  C  236  and  C  976 
standards  could  meet  the  new  standard. 
NAIMA  also  stated  that  ASTM  C  1363 
includes  information  fi-om  the 
applicable  International  Organization 
for  Standardization  ("ISO")  standard  so 
that  conforming  to  ASTM  C  1363  also 
conforms  to  the  ISO  Hot  Box  standard.*^ 

Discussion 


'»PIMA  (3),  p.  7.  "Standard  Test  Method  for  Total 
Hemispherical  Emittance  of  Surfaces  From  20  to 
1400  Degrees  C"  (ATM  C  835-95). 

'»NAIMA(9).  p.  21. 


To  reflect  new  procedures  as 
discussed  above,  the  Commission 
proposes  to  amend  the  Rule  to 
reorganize  sections  460.5(b),  (c),  and  (d) 
to  require  in  proposed  section  460.5(b) 
that  single  sheet  systems  of  aluminum 
foil  (i.e.,  reflective  material)  be  tested 
with  ASTM  C  1371-98,  "Standard  Test 
Method  for  Detennination  of  Emittance 
of  Materials  Near  Room  Temperature 
Using  Portable  Emissometers"  or  E  408 
(as  currently  required).  ASTM  C  1371 
tests  the  emissivity  of  the  foil.  To  get  the 
R-value  for  a  specific  emissivity  level, 
air  space,  and  direction  of  heat  flow,  the 
amendment  would  direct  industry 
members  to  use  the  tablss  in  the  most 
recent  edition  of  the  American  Society 
of  Heating,  Refi-igerating,  and  Air- 
Conditioning  Engineers'  ("ASHRAE") 
Handbook,  if  the  product  is  intended  for 
applications  that  meet  the  conditions 
specified  in  the  tables.  Industry 
members  would  have  to  use  the  R-value 
for  50°  F  ,  with  a  temperature 
differential  of  30°  F. 

In  proposed  section  460.5(c),  the 
Commission  proposes  to  state  that 
aluminum  foil  systems  with  more  than 
one  sheet,  and  single  sheet  systems  of 
aluminiun  foil  (i.e.,  reflective 
insulation)  that  are  intended  for 
applications  that  do  not  meet  the 
conditions  specified  in  the  tables  in  the 
most  recent  edition  of  the  ASHRAE 
Handbook,  must  be  tested  with  ASTM  C 
1363-97,  "Standard  Test  Method  for  the 
Thermal  Performance  of  Building 
Assemblies  by  Means  of  a  Hot  Box 
Apparatus,"  in  a  test  panel  constructed 
according  to  ASTM  C  1224-99, 


•OPIMA  (3),  p.  7. 
•'AFS(14).p.  1. 
«NA1MA(9),  pp.  21-22. 


"Standard  Specification  for  Reflective 
Insulation  for  Building  Applications," 
and  under  the  test  conditions  specified 
in  ASTM  C  1224-99.  To  get  the  R-value 
bom  the  results  of  those  tests,  the 
amendment  would  require  the  use  of  the 
formula  specified  in  ASTM  C  1224-99. 
The  tests  must  be  done  at  a  mean 
temperature  of  75°  F  ,  with  a 
temperature  differential  of  30°  F. 

Finally,  the  Commission  plans  to 
amend  section  460.5(d)(1)  to  insert  a 
reference  to  ASTM  C  1363-97, 
"Standard  Test  Method  for  the  Thermal 
Performance  of  Building  Assemblies  by 
Means  of  a  Hot  Box,"  in  place  of  ASTM 
C  236-89  (Reapproved  1993),  "Standard 
Test  Method  for  Steady-State  Thermal 
Performance  of  Building  AssembUes  by 
Means  of  a  Guarded  Hot  Box,"  and 
ASTM  C  976-90,  "Standard  Test 
Method  for  Steady-State  Thermal 
Performance  of  Building  Assemblies  by 
Means  of  a  Calibrated  Hot  Box." 

The  Commission  believes  that  these 
changes  are  appropriate  because  they 
accoimt  for  recent  improvements  in  the 
applicable  test  procedm^s.  The 
Commission  solicits  comments  on  this 
proposal,  particularly  on  any  issues 
related  to  the  accuracy,  reliability,  and 
consistency  of  the  procedures  for 
measuring  emissivity;  the  costs  of 
conducting  the  procedures;  and  whether, 
the  Commission  should  require  that 
emissivity  be  measured  by  only  one 
procedure  to  ensure  that  measurements 
of  emissivity  are  accurate  and  reliable. 

b.  Radiant  Barrier  Products 

Backgroimd 

Radiant  barrier  reflective  insulations 
are  installed  in  attics  facing  the  attic's 
open  airspace.  Although  they  are 
covered  by  the  Rule,  R-value  claims  are 
not  appropriate  for  them  because  no 
generally  accepted  test  procedure  exists 
to  determine  the  R-value  of  a  radiant 
barrier  reflective  insulation  installed  in 
an  open  attic.  Sellers  who  make  energy- 
saving  claims  for  radiant  barrier 
insulations  must  nevertheless  have  a 
reasonable  basis  for  the  claims  under 
section  460.19(a)  of  the  Rule. 

The  ANPR  noted  that  ASTM  had 
issued  a  new  standard — ASTM  C  1340- 
96 — for  evaluating  the  thermal 
performance  of  low-emittance  foils  used 
in  residential  attics  to  reduce  radiative 
transport  across  the  attic  air  space.  The 
Commission  solicited  comments 
concerning  the  specific  type  of 
performance  for  radiant  barrier  products 
that  the  standard  measures;  how  the 
standard  may  be  used  to  substantiate 
energy-saving  or  other  performance 
claims  for  radiant  barrier  insulations; 
the  types  of  installations  of  radiant 
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barrier  insulations  for  which  the 
standard  may  be  used;  the  accuracy  of 
the  determinations  made  under  the 
standard;  and  whether  the  Commission 
should  require  that  energy-saving  or 
other  performance  claims  for  radiant 
barrier  insulations  be  based  on  the 
standard.  64  FR  at  4803»-40. 

Comments 

NAIMA  asserted  that  the  elusive 
quality  of  radiant  barrier  insulation's 
varying  characteristics  makes  assigning 
an  R-value  rating  nearly  impossible. 
NAIMA  stated  that  tests  conducted  at 
DOE  and  other  labs  demonstrate  an 
ability  to  predict  certain  energy  savings 
only  when  no  variables  interfere  with 
the  product's  performance. 
Unfortunately,  according  to  NAIMA,  the 
DOE  study  shows  that  the  product  is 
vulnerable  to  numerous  factors  that  can 
diminish  its  effectiveness.  NAIMA 
contended  that  no  single  protocol  or 
method  ciurently  exists  that  is  capable 
of  consistently  rating  the  thermal 
performance  of  radiant  barrier 
insulations.  It  maintained  that,  until 
such  a  test  becomes  available,  the 
Commission  should  prohibit  thermal 
performance  claims  for  these  products. 
NAIMA  argued  that  such  a  restriction 
may  provide  an  incentive  for  radiant 
•  barrier  producers  to  develop  the 
standard  needed  for  supporting  thermal 
performance  claims. ^^ 

RIMA  opposed  adoption  of  ASTM  C 
1340-96.  RIMA  contended  that,  while 
the  standard  is  a  useful  tool  and  a  good 
starting  point  for  calculating  savings 
from  radiant  barriers,  it  does  not 
accoimt  for  the  presence  of  air 
conditioning  ducts  in  attics,  which  can 
significantly  affect  heat  gain  and  overall 
savings.  Without  being  specific,  RIMA 
suggested  that  the  Commission  consider 
other  programs  that  are  more 
comprehensive  in  energy-saving 
determinations.** 

Discussion 

The  Commission  continues  to  find 
that  R-value  claims  are  not  appropriate 
for  radiant  barrier  reflective  insulations 
because  there  is  no  generally  accepted 
test  procediue  to  determine  the  R-value 
of  such  insulations  installed  in  an  open 
attic  or  elsewhere.  Sellers  who  make 
energy-saving  claims  for  radiant  barrier 
insulations,  however,  must  have  a 
reasonable  basis  for  the  claims  under 
Section  460.19(a)  of  the  Rule.  It  should 
be  noted  that  ASTM  C  1340-96  enables 
a  determination  of  the  heat  flux  through 
an  attic  containing  a  radiant  barrier.  The 
results  do  not  provide  an  R-value  rating, 


but  do  jrield  a  performance  value  that 
may  aid  industry  members  in 
developing  support  for  their  energy- 
saving  claims  (and  related  performance 
claims]  made  about  radiant  barrier 
insulations.  The  Commission  does  not 
propose  any  amendments  to  the  Rule  on 
this  subject. 

6.  Additional  Laboratory  Procedures  for 
Testing  Loose-Fill  Insulations 

The  Rule  currently  specifies  only  the 
basic  R-value  test  procediu^s  and  test 
specimen  preparation  procedures  for 
certain  products  that  are  necessary  to 
accoimt  for  factors  that  can  significantly 
affect  R-value  results  (e.g.,  aging, 
settling).  The  ANPR  asked  whether 
there  is  a  need  to  specify  in  more  detail 
the  laboratory  procedures  that  should  be 
followed  in  preparing  test  specimens 
and  conducting  R-value  test  procediu-es. 
The  Coimnission  explained  that  ASTM 
C  687  ("Standard  Practice  for 
Determination  of  Thermal  Resistance  of 
Loose-Fill  Building  Insulation")  is  a 
detailed  standard  practice,  rather  than  a 
test  procedure,  and  that  it  specifies 
procedures  to  be  followed  in  testing  a 
variety  of  loose-fill  insulations  for  use  in 
non-enclosed  applications.  The 
Commission  considered  it  unnecessary 
to  require  adherence  to  more  detailed 
standard  practice  or  standard  guide 
specifications,  such  as  ASTM  C  687. 
The  Commission  did  not  receive  any 
comments  in  response  to  the  ANPR 
supporting  a  requirement  for  detailed 
laboratory  operating  procedures  for 
these  insulations.  Accordingly,  the 
Commission  is  not  proposing  any 
amendments  to  the  Rule. 

E.  Other  Disclosure  Issues 

1.  Disclosiu-es  on  Labels  and  Fact  Sheets 

a.  "What  You  Should  Know  About  R- 
values" 

The  ANPR  sought  comment  on 
whether  the  Rule  should  require 
disclosure  in  fact  sheets  of  additional  or 
different  information  for  consumers  to 
consider  when  purchasing  insulation. 
Several  commenters  suggested 
additional  disclosiu^s  on  fact  sheets, 
including  noting  that  R-values  may 
decrease  when  insulation  material  is 
installed  between  structixral  members 
[e.g.,  wall  studs,  floor  joists,  etc.),^^ 
information  regarding  the  impact  of 
long-term  aging  on  material,86  and 
disclosures  regarding  moisture 
content.87  Both  PIMA  and  NAIMA 
opposed  changes  to  the  Rule  in  this 
regard.  PIMA  stated  that  the  inclusion  of 
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additional  factors  may  create  some 
confusion  with  consumers.  NAIMA 
indicated  that  the  current  requirements 
are  understandable  to  most  consumers 
and  that  manufactiu«rs  are  free  to 
supplement  required  disclosures  with 
additional  fact  sheets  and  materials. 
The  Commission  understands  that 
there  are  additional  disclosures  that 
could  be  added  to  fact  sheets;  however, 
we  are  not  convinced  that  the  additional 
biudens  imposed  by  new  disclosure 
requirements  would  be  outweighed  by 
increased  consumer  benefits.  64  FR  at 
48041.  Thus,  the  Commission  is  not 
proposing  any  amendments  to  the  Rule 
regarding  this  issue. 

b.  Disclosures  for  Batt,  Blanket,  and 
Boardstock  Insulations 

Backgroimd 

Subsections  460.12(b)(1)  and  (b)(4)  of 
the  Rule  require  man^factiu«rs  to  label 
all  packages  of  "mineral  fiber  batts  and 
blankets"  and  all  board  stock 
insulations  with  a  chart  showing  the  R- 
value,  length,  width,  thickness,  and 
square  feet  of  insulation  in  the  package, 
and  section  460.13(c)(1)  requires  that 
they  include  the  chart  on  the 
manufactiuer  fact  sheets.  As  indicated 
in  the  ANPR,  NAIMA  reconunended 
amending  section  460.12(b)(1)  to  apply 
to  all  batt  and  blemket  insulation 
products  by  deleting  the  reference  to 
"mineral  fiber."  NAIMA  asserted  that 
batts  and  blankets  made  of  other    .  , 

materials,  such  as  cotton,  other 
cellulosic  materials,  and  plastic  fiber, 
have  been  introduced  into  the 
marketplace  and  that  the  Rule  should 
specify  labeling  requirements  for  these 
new  batt  and  blanket  products.  64  FR  at 
48041. 

Comments 

In  its  ANPR  comments,  NAIMA 
reiterated  its  view  indicating,  among 
other  things,  that  there  is  no  valid 
argimient  to  exempt  any  particular  type 
of  batt  or  blanket.ss  PIMA  also 
supported  deleting  the  phrase  "mineral 
fiber"  to  ensure  that  all  types  of  batt/ 
blanket  insulation  are  consistently 
covered.^* 

Discussion 

The  Commission  agrees  that  all  types 
of  batt  and  blanket  insulations  should 
be  labeled  with  the  same  basic  R-value 
and  coverage  area  information,  and  that 
manufacturers'  fact  sheets  for  these 
insulation  products  should  include 
these  disclosures.  Section  460.12(b) 
refers  to  "mineral  fiber"  batts  and 
blankets  because,  when  the  Rule  was 
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promulgated,  the  batt  and  blanket 
insulation  products  being  sold  in  the 
residential  market  were  mineral  fiber 
insulation  products,  primarily 
fiberglass.  The  Commission,  therefore, 
proposes  deleting  the  phrase  "mineral 
fiber"  from  section  460.12(b)(1)  to 
clarify  that  the  coverage  chart  disclosiu^ 
requirement  applies  to  all  types  of  batt 
and  blanket  insulations,  and  solicits 
comments  on  this  proposal. 

The  ANPR  discussion  of  "Disclosures 
for  Batt,  Blanket,  and  Boardstock 
Insulations"  included  two  other  issues 
regarding  whether  the  Rule  should 
require:  (1)  manufacturers  to  mark 
unfaced  batt/blanket  insulations  with  R- 
value  and  require  installers  to  apply  the 
products  so  the  marking  is  visible  for 
post-installation  inspections;  and  (2) 
disclosure,  for  batt/blanket  and 
boardstock  insulations,  of  "nominal 
thickness"  instead  of  "thickness" 
(which  implies  exact  thickness).  The 
Commission  continues  to  believe,  as 
explained  in  the  ANPR,  that  it  is  not 
necessary  to  require  manufactiirers  to 
mark  unfaced  batt/blanket  insulations 
with  R-value  and  require  installers  to 
apply  the  products  so  the  marking  is 
visible  for  post-installation  inspections. 
62  PR  48043.  The  Commission  did  not 
receive  any  adverse  comments  on  this 
view.  Both  NAIMA  and  PIMA 
supported  an  amendment  that  would 
require  the  disclosure  of  "nominal 
thickness"  for  batt/blanket  and 
boardstock  insulations  instead  of 
"thickness. "90  The  Commission, 
however,  does  not  beheve  this  is  needed 
since  it  is  imclear  whether  such  a 
change  would  provide  a  significant 
benefit  to  consumers.  The  Commission 
is  not  proposing  any  amendments  to  the 
Rule  regarding  these  issues. 

c.  Required  Disclosures  for  Loose-fill 
Insulations 
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i.  R-value  Disclosures 

Background 

Section  460.12(b)  of  the  Rule  requires 
that  labels  on  loose-fill  insulation 
packages  disclose  the  minimum  net 
weight  of  the  insulation  in  the  package 
and  include  a  coverage  chart  disclosing 
minimum  thickness  (after  settling), 
maximiun  net  coverage  area,  minimum 
weight  per  square  foot,  and,  for  loose-fill 
cellulose  insulation  only,  niunber  of 
bags  per  1,000  square  feet  for  each  of 
several  specified  total  R-values  for 
installation  in  open  attics.  The  Rule 
currently  specifies  different  total  R- 
values  for  which  the  disclosures  must 
be  made  for  loose-fill  cellulose 
insulations  and  other  types  of  loose-fill 


insulations.  To  install  an  adequate 
amoimt  of  insulation,  professional 
installers  must  calculate  the  nimiber  of 
square  feet  to  be  insulated  and  install 
the  niunber  of  bags  indicated  on  the 
manufactiu-er's  coverage  chart  that  are 
necessary  for  the  desired  R-value 
(commonly  referred  to  as  the  "bag 
coimt"). 

In  the  ANPR,  the  Commission 
indicated  that  there  is  no  longer  any 
justification  for  requiring  different 
disclosiu^s  for  different  types  of  loose- 
fill  insulations  for  application  in  attics 
or  other  open  areas,  and  proposed  a 
single  set  of  disclosiu'e  requirements  for 
all  types.  The  Commission  solicited 
comments  regarding  this  proposal, 
including  the  total  R-values  for  which  it 
would  be  most  appropriate  to  require 
the  disclosures,  and  whether  the  same 
disclosures  should  apply  to  both  dry- 
applied  loose-fill  insulations  and 
stabilized  insulations. 

Comments  on  R-value  Disclosiu«s: 

The  Commission  received  one 
comment  on  this  issue.  NAIMA  fully 
supported  requiring  manufacturers  of  all 
loose- fill  insulations  to  disclose 
minimiun  settled  thickness,  maximum 
net  coverage  area,  and  minimiim  weight 
per  square  foot  at  any  R-value  Usted  on 
the  charts  required  for  their  products. 
NAIMA  conciured  with  the  Commission 
that  there  is  no  longer  a  justification  for 
different  disclosiu-e  requirements  for 
different  loose-fill  insidations.^' 

Discussion  of  R-value  Disclosures: 

The  Commission  continues  to  believe 
that  it  would  be  appropriate  to  require 
the  same  disclosiu-es  for  all  types  of 
loose-fill  insulations  for  application  in 
attics  or  other  open  areas.^-  The 


90PIMA  (3),  p.  13-14  and  NAIMA  (9).  p.24. 


8'  NAIMA  (9),  p.  24. 

»2  As  explained  in  the  ANPR,  the  Commission 
originally  prescribed  separate  disclosure 
requirements  for  loose-fill  cellulose  insulations  and 
other  types  of  loose-fill  insulations  (primarily 
mineral  fiber  loose-fill  insulations)  in  response  to 
requests  that  the  Rule,  where  possible,  apply 
labeling  requirements  consistent  with  GSA's 
purchasing  specifications.  GSA's  specifications  at 
that  time  required  that  labels  for  loose-fill  cellulose 
insulation  disclose  the  number  of  bags  required  to 
cover  1,000  square  feet,  but  did  not  require  this 
disclosure  on  labels  for  loose-fill  mineral  fiber 
insulation,  and  it  required  that  the  mandatory 
disclosures  be  made  at  different  total  R-values  for 
the  two  types  of  loose-fill  insulations.  Consistent 
with  the  GSA  specification,  section  460.12(b)(2)  of 
the  Rule  requires  that  the  disclosures  be  made  at  R- 
values  of  11, 19,  and  22  for  all  loose-fill  insulation 
except  cellulose,  and  section  460.12(b)(3)  requires 
the  disclosures  at  R-values  of  13, 19,  24,  32,  and  40 
for  loose-fill  cellulose  insulation.  After  the 
Commission  promulgated  the  Rule,  GSA  eliminated 
its  own  specifications  and  now  uses  ASTM  material 
specifications  for  determining  which  insulation 
products  may  be  purchased  by  the  federal 
government  (or  in  connection  with  programs 
operated  by  the  federal  government).  See  discussion 
at  64  FR  at  48042. 


Commission  believes  that  there  no 
longer  is  any  justification  for  these 
different  disclosures,  and  accordingly 
proposes  to  amend  sections  460.12(a)(2) 
and  (3)  to  require  the  same  coverage 
charts  for  all  types  of  loose-fill 
insulation  at  R-values  of  11,  13,  19,  22, 
24,  32,  and  40.  The  Commission  solicits 
comments  on  this  proposal,  including 
comments  addressing  any  additional 
compliance  costs  associated  with  the 
proposed  change. 

ii.  "Initial  Installed  Thickness" 

Background 

For  loose-fill  insidations,  the  Rule 
requires:  (1)  that  each  manufacturer 
determine  the  R-value  of  its  home 
insulation  product  at  setUed  density  and 
construct  coverage  charts  showing  Uie 
minimum  settled  thickness,  minimum 
weight  per  square  foot,  and  coverage 
area  per  bag  for  various  total  R-values; 
and  (2)  that  installers  measure  the  area 
to  be  covered  and  install  the  number  of 
bags  (and  weight  of  insulation  material) 
indicated  on  the  insulation  product's 
coverage  chart  for  the  total  R-value 
desired.  These  requirements  have  been 
necessary  because  the  claimed  total  R- 
value  for  a  specific  dry-applied  loose-fill 
insulation  can  be  attained  only  when 
the  requisite  amoimt  of  insulation 
material  in  both  thickness  and  density 
has  been  installed. 

Comments 

Two  commenters  addressed  the  issue 
of  "minimum  thickness."  The 
Insulation  Contractors  Association  of 
America  ("ICAA")  supported  an 
amendment  requiring  a  label  disclosure 
of  minimum  initial  installed  .thickness 
applicable  to  all  types  of  loose-fill 
insulation,  including  dry-applied 
mineral  fiber.  ICAA  indicated  that  a 
new  test  method,  ASTM  C  1374-97 
("Standard  Test  Metiiod  for 
Determination  of  Installed  Thickness  of 
Pneumatically  Applied  Loose-Fill 
Building  Insulation")  offers  a  reliable 
and  uniform  procedure  to  determine 
initial  installed  thickness  levels 
("minimum  initially  installed 
thickness")  for  each  total  R-value 
claimed  on  the  coverage  charts  for  all 
loose-fill  insulations,  including  dry- 
applied  loose-fill  mineral  fiber 
insulations.  ICAA  contended  that  this 
information  would  help  consumers 
achieve  stated  R-values  by  correct 
installation,  and  allow  more  accurate 
price  comparisons.  ICAA  maintained 
that  some  manufacturers  voluntarily 
include  this  information  now,  but  that 
others  do  not.^' 


"ICAA  (5),  pp.  3-4. 
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NAIMA  recommended  that  the 
Commission  require  that  dry-applied 
loose-fill  cellulose  bags  include  an 
installed  thickness  coliunn  that  reflects 
the  magnitude  of  settling  and  loss  of 
thickness  that  can  be  expected.^"*  In 
addition,  NAIMA  strongly  opposed 
characterizing  "initial  installed 
thickness"  or  "guaranteed  thickness"  as 
the  only  qualities  pertinent  in 
determining  whether  the  quantity  of 
insulation  blown  in  meets  or  exceeds 
labeled  R- value.  "^  NAIMA  maintained 
that,  due  to  inherent  variability  of  the 
installation  process  for  loose-fill 
insulations,  the  Rule's  present 
requirements  for  the  disclosure  of 
minimum  thickness  should  be  retained. 
In  NAIMA 's  view,  the  only  practical 
way  to  ensure  that  the  minimum,  long- 
term  thickness  and  weight  per  square 
foot  are  achieved  is  to  be  sure  to  install 
at  least  the  minimum  number  of  bags 
per  1 ,000  square  feet  as  specified  on  the 
bag  label  coverage  chart.  The  niunber  of 
bags  per  1 ,000  square  feet  is  based  upon 
net  area,  which  is  the  total  area  minus 
the  area  covered  by  filming  members 
and  other  obstructions,  while  job  size  is 
usually  figured  as  total  (or  gross)  area. 
Because  the  net  area  will  always  be 
smaller  than  the  gross,  the  number  di 
bags  per  1,000  square  foot  of  gross  area 
may  be  reduced  slightly,  generally  3% 
to  8% ,  from  the  number  on  the  label. 
NAIMA  provides  installation  guidelines 
for  professional  installers.  Contractors 
who  follow  these  and  other 
reconunended  practices  deliver  to  their 
customers  the  appropriate  R- value. 
NAIMA  also  suggested  that  references 
should  not  be  made  to  R-value  for  a  one- 
inch  thickness  because  it  would 
encourage  consvuners  to  multiply  the 
one-inch  R-value  by  the  desired  number 
of  inches  to  attain  the  total  R-value 
throughout  the  entire  space  even  though 
but  R-value  per  inch  is  not  always 
constant. 

Discussion 

As  discussed  in  the  ANPR  (64  FR  at 
48044),  the  ICAA  has  long  taken  the 
position  that  the  ciurent  requirements  of 
the  Rule  make  it  very  difficult  for 
installers  to  ensiu«  that  they  have 
'installed  the  correct  amount  of 
insulation.  The  requirement  to  use  bag 
count  (i.e.,  the  weight  of  insulation 
material  installed)  as  the  measiu«  of 
their  compliance  with  the  Rule  creates 
complications  for  the  installer.  ICAA 
contends  that  the  reason  for  this 
problem  is  that  the  person  appljdng 
loose-fill  insulation  through  a  blowing 
hose  in  the  attic  has  no  way  of  knowing 


•♦NAIMA  (9).  p.  13. 
"NAIMA  (9),  pp.  25-26. 


at  any  given  point  how  many  bags  have 
been  loaded  into  the  hopper  of  the 
blowing  machine  located  in  the  truck 
outside.  This  may  make  it  difficult  to 
uniformly  distribute  within  the  attic  the 
requisite  number  of  bags  for  the  job.  In 
addition,  ICAA  has  indicated  in  past 
comments  that  initial  installed 
thickness  information  would  help 
prevent  their  members  fi-om  installing 
insulation  only  to  the  "minimum 
thickness"  currently  required  on 
coverage  charts.  This  "minimiun 
thickness"  information  refers  to  the 
final  settled  thickness,  not  the  material's 
thickness  immediately  after  installation. 
ICAA  believes  that  many  installers 
mistakenly  use  this  information  for 
installation  piuposes  and,  as  a  result, 
provide  inadequate  amounts  of  material. 
64  FR  at  48043.  In  addition,  the 
Commission  recognizes  that  the  Rule's 
bag  count  provisions  require  installers 
to  make  acciu-ate  attic  measurements  to 
determine  the  correct  number  of  bags  to 
use.  It  is  possible  that  irregular  attic 
configiuations  in  many  newer  homes 
have  made  it  more  difficult  to  calculate 
accurate  attic  coverage  areas. 

The  Commission  recognizes  that 
concerns  persist  about  the  installation  of 
loose-fill.  In  some  cases,  installers  fail  to 
install  sufficient  insuladon  either 
because  they  apply  material  at  the 
minimum  settled  thickness  by  mistake 
or  they  simply  cheat  consumers  by 
providing  inadequate  amounts.  In  other 
instances,  some  installers 
inappropriately  "fluff'  their  loose  fill 
material  by  applying  it  with  more  air  at 
a  lower  density.  This  practice  increases 
thickness,  at  least  initially,  but  reduces 
the  density  and  total  R-vadue.  Under  the 
current  process,  it  is  difficult  for 
consiuners  to  determine  whether  the 
correct  insxdation  amount  has  been 
installed  because  they  cannot  rely  on 
the  installed  thickness  alone. 
Accordingly,  the  Commission  believes 
that  it  is  desirable  to  consider 
approaches  that  would  allow  consiuners 
to  determine,  for  themselves,  whether 
adequate  insulation  has  been  installed. 
Requiring  manufacturers  to  add  a 
disclosure  of  "initial  installed 
thickness"  to  coverage  charts  would 
address  many  of  these  problems. 

In  the  past,  the  Commission  has 
declined  to  require  initial  installed 
thickness  on  labels  because  there  were 
no  recognized  procediu«s  available  to 
determine,  on  a  imiform  basis,  a 
required  initial  thickness  for  all  types  of 
dry-applied  loose-fill  insulations.  In 
addition,  it  has  been  unclear  whether 
information  about  initial  installed 
thickness,  alone,  would  allow  installers 
to  provide  the  correct  amount  of 
material  without  having  to  coimt  the 


niunber  of  bags  they  have  installed  or 
otherwise  ensuring  they  have  applied 
the  required  amount  of  insulation 
material. 

As  ICAA  indicated  in  its  ANPR 
comments,^  a  relatively  new 
procedure.  ASTM  C  1374  ("Standard 
Test  Method  for  Determination  of 
Installed  Thickness  of  Pneumatically 
Applied  Loose-Fill  Building 
Insulation"),  has  been  specifically 
developed  to  aid  manufacturers  in 
determining  an  initial  installed 
thickness  for  their  products.  The 
Commission  is  now  proposing  to 
incorporate  this  procedure  into  the  Rule 
and  is  seeking  comments  on  whether 
this  procedure  will  address  the  concerns 
that  have  been  raised,  about  loose-fill 
insulation.  Specifically,  the  Commission 
is  proposing  to: 

•  Amend  section  460.5(b)  to  add  a 
new  subsection  (5)  that  would  require 
manufacturers  of  loose-fill  insulation  to 
determine  the  initial  installed  thickness 
of  their  product  at  R- Values  of  11, 13, 
19,  24,  32,  and  40  using  ASTM  C  1374- 
97  ("Standard  Test  Method  for 
Determination  of  Installed  Thickness  of 
Pneumatically  Applied  Loose-Fill 
Building  Insulation"). 

•  Amend  section  460.12  (Labels)  to 
require  this  initial  installed  thickness 
information  on  product  labels. 

•  Amend  section  460.5(b)  to  require 
manufacturers  of  loose-fill  insulation  to 
determine  the  blowing  machine 
adjustments  and  feed  rates  necessary  to 
achieve  the  initial  installed  thicknesses 
and  indicate  such  information  on  the 
product  label. 

•  Amend  section  460.17  to  require 
installers  to  comply  with  the  initial 
installed  thickness  directions  on 
product  labels  and  to  use  the  blowing 
machine  adjustments  and  feed  rates 
specified  by  the  manufacturer. 

Under  the  proposal,  manufacturers 
would  provide  initial  installed 
thickness  information  on  labels  and  fact 
sheets  pursuant  to  sections  460.12  and 
460.13.  Pursuant  to  section  460.17, 
installers  would  have  to  follow  the 
initial  installed  thickness  information 
on  the  label  to  determine  whether  the 
appropriate  amount  of  insulation  has 
been  installed.  They  also  would  have  to 
follow  the  manufacturer's  instructions 
for  blowing  machine  settings.  The  Rule 
would  continue  to  require  installers  to 
show  fact  sheets  to  consumers  (section 
460.15)  and  also  provide  the  consumer 
with  initial  installed  thickness  and  R- 
value  information  for  specific  jobs 
(section  460.17). 

Under  the  Rule's  current 
requirements,  it  is  difficult  for 
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consumers  to  verify  for  themselves  that 
the  correct  amount  of  insulation  has 
been  installed.  In  addition  to 
considering  final  settled  thickness,  they 
must  perform  calculations  regarding 
coverage  area  and  bag  count  to 
determine  if  the  proper  weight  per 
square  foot  has  been  applied.  The 
proposed  initial  installed  thickness 
information  should  allow  consimiers, 
armed  with  a  ruler,  to  determine 
whether  the  sufficient  thickness  of 
insulation  has  been  installed.  It  should 
also  provide  installers  with  more 
straight-forward  instructions  for 
providing  consumers  with  adequate 
amounts  of  insulation.  In  addition,  the 
specific  reference  to  initial  installed 
thickness  should  reduce  the  probability 
that  installers  will  mistakenly  follow  the 
settled  thickness  information  on  the 
labels  in  their  initial  application  of 
material.9^ 

Although  we  propose  to  add 
disclosure  requirements  for  initial 
installed  thickness  information,  the 
Commission  does  not  propose  to 
eliminate  any  of  the  existing  disclosure 
requirements  related  to  loose-fill  such  as 
bag  count.  Manufacturers  would 
continue  to  provide  information 
currently  required  on  loose-fill  labels 
such  as  minimum  settled  thickness, 
maximiun  new  coverage  area,  number  of 
bags  per  1,000  square  feet,  and 
minimum  weight  per  square  foot  at 
various  R-values  as  general  guidance  for 
the  installer  and  the  consumer. 
Installers  would  continue  to  be  required 
to  disch)se  to  customers  the  niunber  of 
bags  used  and  the  coverage  area.  This 
information  will  provide  consumers  and 
inspectors  with  an  additional  means  to 
verify  that  installers  have  provided  an 
appropriate  amount  of  material.  It  may 
discoiuage  unscrupulous  installers  from 
intentionally  altering  the  settings  on 
blowing  machines  to  "flufP'  material 
(i.e.,  increase  thickness  at  the  expense  of 
density  and  total  R-value).  In  addition, 
it  is  likely  that  most  contractors  would 
continue  to  need  information  about  area 
and  bag  count  for  billing  purposes. 

The  Rule  would  continue  to  require 
manufactiu^rs  of  loose-fill  cellulose 
insulation  to  conduct  their  R-value  tests 
at  the  settled  density  using  ASTM  C 
739-91  as  specified  by  section 
460.5(a)(2).  Manufacturers  of  other 
loose-fill  material  also  would  have  to 
continue  to  conduct  R-value  tests  based 
on  samples  that  fully  reflect  the  effect  of 
settling  on  the  product's  R-value  (see 
§  460.5(a)(3)).  Manufacturers  would 


"^  To  improve  the  clarity  of  existing  language  in 
the  Rule,  the  Commission  may  consider  changing 
the  terra  "minimum  thickness"  in  §460.12(b)(2)  to 
"miniom  settled  thickness."  The  Commission  seeks 
comment  on  such  an  amendment. 


have  to  use  this  settling  information  in 
determining  the  initial  installed 
thickness  for  their  products. 

The  Commission  has  prepared  the 
following  questions  to  facilit^e 
comment  on  this  proposal.  Commenters 
need  not  limit  their  comments  to  the 
issues  raised  by  the  questions: 

•  Would  the  information  derived 
from  ASTM  C  1374  allow  installers  to 
provide  the  appropriate  amount  of 
insulation  solely  through  the  use  of  the 
manufacturer's  specified  blowing 
machine  settings  and  the  installation  of 
the  initial  installed  thickness  specified 
on  the  bag  label? 

•  Is  ASTM  C  1374  an  appropriate 
procedure  for  determining  the  initial 
installed  thickness  for  all  loose-fill 
products? 

•  Are  there  other  test  procedures  that 
should  be  incorporated  into  the  Rule  in 
lieu  of  (or  in  addition  to)  ASTM  C  1374? 

•  Is  it  possible  for  manufactiuers  to 
provide  information  on  labels  about  the 
appropriate  blowing  machine 
adjustments  and  feed  rates  required  to 
achieve  the  initial  installed  thickness 
derived  from  ASTM  C  1374? 

•  Should  the  Rule  specify  procedures 
that  installers  must  follow  to  measure 
the  thickness  of  the  installed  material? 
If  so,  what  should  those  procedures  be 
[e.g.,  one  measiuement  for  every  100 
square  feet)? 

•  Is  it  possible  for  manufactiuers  to 
provide  information  on  labels  about  the 
appropriate  blowing  machine 
adjustments  and  feed  rates  required  to 
achieve  the  initial  installed  thickness 
derived  from  ASTM  C  1374? 

•  Is  there  any  specific  rule  language 
that  would  best  achieve  the  proposal 
discussed  here? 

•  Would  incorporation  of  ASTM  C 
1374  significantly  change  the  costs 
consumers  would  pay  for  loose-fill 
insulation?  Are  any  increased  costs 
offset  by  benefits? 

•  If  installers  follow  initial  installed 
thickness  information  for  installation 
purposes,  will  it  be  difficuh  to  provide 
consumers  information  on  coverage  area 
as  required  by  the  Rule?  Will  installers 
continue  to  measure  coverage  area  to 
estimate  the  volume  and  cost  associated 
with  a  particular  job? 

iii.  Additional  Loose-Fill  Insulation 
Issues 

In  the  ANPR,  the  section  on 
"Disclosiues  for  Loose-fill  Insidations"  ■ 
included  three  other  issues:  (1)  whether 
the  Rule  should  require  disclosure  on 
packages  of  loose-fill  insulations  of  "net 
weight"  instead  of  "minimum  net 
weight;"  (2)  whether  the  Rule  should 
require  manufactxu-ers  of  loose-fill 
insulations  to  include  unique  tabs  on 


packages  and  require  installers  to  attach 
the  tabs  to  consumer  receipts  to  ensure 
installation  of  the  proper  amoimt  of 
loose-fill  insulations;  and  (3)  whether 
the  Rule  should  require  manufectiu^rs 
to  include,  in  fact  sheets,  information  on 
how  consiuners  can  verily  the  total  R- 
value  of  loose-fill  insulations  installed 
in  thefr  attics. 

The  Commission  did  not  receive  any 
comments  in  support  of  a  change  to 
require  disclosure  of  "net  weight" 
instead  of  "minimum  net  weight" 
NAIMA  indicated  that  the  use  of  imique 
tabs  on  packages  of  loose  fill  would 
provide  a  significant  benefit  to 
consiuners  and  urged  the  Commission 
to  impose  such  a  requirement  on  a  trial 
basis.^8  The  Commission  continues  to 
believe  that  there  is  insufficient 
evidence  to  suggest  that  requiring  the 
use  of  bag  tabs  would  add  materially  to 
the  benefits  conferred  by  the  Rule. 
Finally,  the  Commission  does  not 
propose  to  require  manufacturers  to 
include,  in  fact  sheets,  information  on 
how  consumers  can  verify  the  total  R- 
valiie  of  loose-fill  insulations  installed 
in  their  attics.  The  installed  thickness 
requirements  proposed  in  this 
dociunent  combined  with  information 
afready  required  by  the  Rule  [e.g.,  bag 
coimt,  coverage  area,  and  R-value) 
should  provide  consumers  with 
adequate  information.  For  these  issues, 
the  Commission  is  not  proposing  any 
amendments  to  the  Rule. 

d.  Disclosures  for  Urea-based  Foam 
Insulations 

Background 

In  the  original  1979  rulemaking 
proceeding,  the  Commission  determined 
that  the  inherent  qualities  of  urea- 
formaldehyde  ("UF")  foam  insulations, 
which  were  being  installed  at  that  time 
in  wall  cavities  only  by  professional 
installers,  would  cause  the  products  to 
lose  volume  or  "shrink."  This  shrinkage 
caused  the  insulation  to  pull  away  from 
the  wall  cavity  after  installation,  leaving 
the  wall  partially  uninsulated  and 
resulting  in  a  lower-than-claimed  R- 
value.^  To  address  this  problem,  the 
Rule  requires  that  manufacturers 
disclose  the  product's  R-value  in  a 
manner  that  accoiuits  for  the  product's 
shrinkage,  or  include  a  specific 
disclosure  about  the  effect  of  shrinkage 
on  R-value  [see  section  460.13(d)  for  fact 


"NAIMA(9).p.26.. 

»»  Although  both  the  rate  and  extent  of  shrinkage 
depended  somewhat  on  the  quality  of  the  chemicals 
and  the  product's  on-site  formulation  and 
application,  even  if  a  UF  insulation  product  was 
installed  perfectly,  it  would  shrink  and  its  R-value 
would  decrease. 
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sheets  and  section  460.18(e)  for 
insulation  ads).  44  FR  at  50220.  50231. 

Earlier  comments  recommended  that 
the  Commission  revise  the  statement  to 
refer  to  "urea-based  foam  insulation," 
because  the  reference  to  "foam 
insulation"  implies  that  all  foam-type 
insulation  products  (including  other 
tyf>es  of  cellular  plastics  insulations) 
shrink  after  installation,  resulting  in 
lower  R-values  than  claimed.  One 
commenter  stated  that  UF  insulation  is 
no  longer  sold,  and  that  the  disclosure 
requirement  is  unnecessary  and  may 
cause  consumer  confusion  about  other 
foam-type  insulations.  Because  UF 
insulation  is  no  longersold,  the 
Commission  proposed  to  eliminate  the 
provision  altogether  (64  FR  at  48045). 

Comments 

In  response  to  the  ANPR,  PIMA 
supported  the  Commission's  proposal  to 
delete  required  shrinkage  disclosures  for 
foam  insulation,  but  recommended  that 
the  Commission  include  procedures  to 
reinstate  requirements  if  the  product 
reappears  on  the  market. 'O"  naiMA  also 
supported  the  proposal,  indicating  that 
it  did  not  know  of  any  UF  insulation 
^products  still  being  sold  or  of  any 
insulation  products  that  may  be  subject 
to  shrinkage. '°i 

Discussion 

Because  it  appears  that  UF  foam 
insulation  no  longer  is  sold,  the 
Commission  proposes  to  delete  the 
obsolete  shrinkage  disclosure 
requirements  in  §§  460.13(d)  and 
460.18(e).  The  Commission  solicits 
comments  on  this  proposal  and,  in 
particular,  information  regarding  the 
Kkelihood  that  UF  foam  insulation 
products  may  be  sold  again  in  the 
future.  If  a  significant  possibility  exists, 
the  Commission  may  decide  to  retain 
the  disclosure  requirement  in  the  Rule 
but  amend  it  to  clarify  that  it  applies 
only  to  urea-based  foam  insulation. 

2.  Disclosures  in  Advertising  and  Other 
Promotional  Materials 


a.  Disclosures  Required  4. 

In  the  ANPR,  the  Commission  asked 
whether  the  Rule  should  be  amended  to 
delete  the  required  R-value  disclosure  in 
advertisements  and  other  promotional 
materials  that  contain  triggering  claims 
[see  sections  .460. 19  and  460.18).  One 
.commenter  urged  the  Commission  to 
retain  the  requirement  because  it  helps 
avoid  confusion.  »»2  The  Commission  is 


'"OPIMAO).  p.  7. 
•°i  NAIMA  (9).  p.  27. 
102  Id, 


not  proposing  any  amendments  to  the 
Rule  regarding  this  issue. 

b.  Advertising  on  Radio  and  Television 

Background 

The  Rule  as  originally  promulgated 
applied  affirmative  disclosure 
requirements  to  television 
advertisements  as  well  as  all  other  types 
of  advertising  and  promotional 
materials  (including  radio).  Unlike  other 
types  of  advertising,  which  simply  must 
include  the  required  disclosures 
"clearly  and  conspicuously,"  the  Rule 
included  very  specific  requirements 
regarding  how  required  disclosures  ■ 
must  be  made  in  television  advertising. 
Fovu  insulation  manufacturers  appealed 
the  disclosure  requirements  for 
television  advertising,  asserting  that  the 
requirements  were  particularly 
burdensome  for  short  television  ads. 
The  Commission  settled  the  appeal  by 
agreeing  not  to  impose  disclosure 
requirements  on  television  ads  without 
conducting  further  rulemaking 
proceedings,  and  rescinded  the 
requirements  in  1986  without 
conducting  further  proceedings.  No 
evidence  was  presented  in  the  original 
rulemaking  or  in  the  appeal  concerning 
any  similar  burdens  that  the  disclosxure 
requirements  would  impose  on  radio 
ads.  hi  the  ANPR,  the  Commission 
solicited  comments  on  how  the  costs  of 
making  the  required  disclosures  in  radio 
ads  compare  to  the  benefits  the 
disclosures  provide  to  consumers.  64  FR 
at  48046. 

Comments  . 

NAIMA  maintained  that  radio  ads  are 
similar  to  television  ads  because  they 
both  strive  for  pithy  and  concise 
messages  and,  since  ads  in  both 
broadcast  media  are  relatively  expensive 
compared  to  those  in  other  media,  a 
disclosure  requirement  is  particularly 
burdensome.  NAIMA  pointed  out  that 
television  ads  may  provide  printed 
disclosures  without  interrupting  their 
oral  or  visual  messages,  which  cannot 
be  done  on  radio,  so  the  impact  of 
required  disclosures  is  greater  on  radio 
ads  than  it  is  on  television  ads. 

NAIMA  suggested  that  the 
Commission  amend  the  Rule  to  require 
that  all  radio  and  television  ads  for 
insulation  products  notify  audiences 
that  disclosure  information  required  by 
the  Federal  Trade  Conunission  may  be 
obtained  via  a  toll-free  nimiber.  As  an 
alternative,  NAIMA  suggested  that  the 
Commission  amend  the  Rule  to  remove 
specific  requirements  for  radio  ad 
disclosures  and  instead  allow  radio  and 
television  ads  simply  to  note  that 
additional  information  is  available  that 


is  relevant  to  buying  decisions.  A  third 
alternative,  according  to  NAIMA,  would 
be  to  offer  radio  and  television 
advertisers  a  significantly  condensed 
version  of  the  disclosure,  such  as  "Ask 
your  seller  for  all  the  facts  on  R-values 
before  making  a  purchase."  NAIMA 
contended  that  this  approach  would 
allow  for  the  full  benefit  of  television 
and  radio  advertising  while  protecting 
consumers  by  notifying  them  about 
relevant  information  too  lengthy  for 
electronic  media. ^o^  hi  contrast,  PIMA 
did  not  support  a  change  to  the  Rule  in 
this  regard.'"^ 

Discussion 

The  Commission  proposes  to 
eliminate  current  disclosure 
requirements  for  radio  ads.  Such  an 
amendment  would  treat  radio  and         , 
television  ads  equally  under  the  Rule. 
There  is  no  indication  that  the  absence 
of  an  affirmative  disclosure  requirement 
applicable  to  television  ads  has  harmed 
consumers  over  the  years.  As  NAIMA 
suggests,  the  lengthy  disclosures 
required  by  sections  460.18  and  460.19 
are  arguably  more  burdensome  for  radio 
than  television  because  the  disclosiu^s 
must  necessarily  displace  significant 
portions  of  the  ad's  message  or  increase 
the  duration  of  the  ad  and  hence  the 
advertiser's  cost.  Given  the  absence  of 
any  indication  that  consumers  have 
been  harmed  because  the  Rule  does  not 
require  disclosures  in  television  ads,  the 
Commission  expects  that  the 
elimination  of  radio  disclosure 
requirements  will  have  little  impact  on 
consumers.  Required  information  on 
fact  sheets,  labels,  and  print  ads  wiU 
continue  to  provide  consumers  with 
critical  performance  information  when 
they  shop  for  insulation  or  use 
installers.  The  absence  of  disclosures  in 
radio  ads  is  not  likely  to  impact  their 
buying  decisions  adversely.  The 
Commission  seeks  comment  on  this 
proposal. 

3.  Disclosures  by  Installers  or  New 
Home  Sellers 

a.  Fact  Sheets 

The  Commission  asked  whether  the 
Rule  should  require  installers  and  new 
home  sellers  to  give  copies  of 
manufacturers'  fact  sheets  to  consumers 
after  purchase.  The  Rule  already 
requires  installers  to  show  fact  sheets  to 
customers  before  customers  agree  to  buy 
insulation.  In  addition,  installers  and 
new  home  sellers  must  provide 
insulation  information  to  customers 
through  receipts  or  contracts.  In  light  of 
these  existing  requirements,  the 
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Commission  believes  that  requiring 
these  entities  to  provide  copies  of  fact 
sheets  after  purchase  would  not  provide 
significant  benefits  to  consumers.  64  FR 
at  48046.  Two  commenters  likewise 
opposed  amending  the  Rule  with  regard 
to  this  issue. '05  Thus,  the  Commission 
is  not  proposing  any  amendments  to  the 
Rule  regarding  this  issue. 

b.  Attic  Cards  and  Certifications,  and 
Attic  Rulers 

Background 

The  ANPR  asked  whether  there  is  a 
need  to  amend  the  Rule  to  require  the 
use  of  attic  cards  and  attic  rulers  by 
installers. 

Attic  Cards  and  Certificates.  Attic 
cards  are  usually  posted  in  the  attic  near 
the  access  opening,  for  later  reference  by 
'building  code  inspectors  and 
homeowners.  The  ANPR  explained  that, 
in  the  original  R-value  rulemaking,  the 
■  Commission  determined  that  a 
requirement  for  attic  cards  was 
imnecessary  in  light  of  the  Rule's 
requirement  that  new  home  sellers  and 
retrofit  installers  give  consumers  written 
disclosures  in  contracts  or  written 
receipts.  These  documents  provide  the 
same  information  that  would  be 
disclosed  on  an  attic  card  or 
certification.  If  the  seller  or  consumer 
prefers,  the  contract  or  receipt  can  be 
posted  in  the  form  of  an  attic  card  after 
the  seller  has  given  the  written 
disclosiu-es  to  the  consumer.  Moreover, 
for  insulations  installed  in  attics  of  new 
residential  construction,  the  CABO/ 
MEC  (Model  Energy  Code)  requires  that 
installers  provide  a  signed  and  dated 
certification  for  the  insulation  installed 
in  each  part  of  the  home,  listing  the  type 
of  insulation,  the  insulation 
manufactiuer,  and  Uie  total  R-value,  as 
well  as  other  information,  and  post  the 
certification  in  a  conspicuous  place. 
These  requirements  have  been  adopted 
in  some  form  for  use  in  federal 
govenunent  programs  covering  new 
residential  construction  and  by  33 
.  states.  For  these  reasons,  the 
Commission  did  not  propose  amending 
the  Rule  to  require  additional 
certification  or  the  use  of  attic  cards. 

The  Commission  solicited  conunents, 
however,  about  (i)  whether  amending 
the  Rule  to  require  that  disclosures  be 
made  in  certifications  or  attic  cards 
would  provide  benefits  beyond  those 
currently  required  by  the  Rule  or  the 
CABO/MEC  for  consumers  or  building 
inspectors,  (ii)  whether  there  currently 
are  abuses  in  the  sale  and  installation  of 
home  insulation  that  could  be  remedied 
by  including  these  additional  disclosiu-e 


">=PIMA  (3),  pp.  8, 14;  NAIMA  (9J.  p.  28. 


requirements  in  the  Rule,  and  (iii)  the 
costs  to  installers  and  new  home  sellers 
of  providing  the  disclosures  in 
certifications  and  attic  cards.  64  FR  at 
48047. 

Attic  Rulers.  Both  the  required 
density  (and  weight  per  square  foot)  and 
thickness  of  loose-fill  and  stabilized 
insulations  must  be  installed  to  attain  a 
specific  R-value.  The  use  of  attic  rulers 
could  help  installers  apply  a  sufficient 
thickness  to  achieve  a  specific  total  R- 
value,  and  apply  the  insulation  in  a 
more  level  and  consistent  manner. 
However,  installers  would  still  have  to 
ensure  that  they  apply  the  required 
niunber  of  bags  and  weight  of  insulation 
material.  The  Commission  saggested  in 
the  ANPR  that  the  use  of  attic  rulers 
could  be  particularly  beneficial  if 
manufactiu^rs  included  a  verified  initial 
installed  thickness  disclosure  or  a 
guaranteed  thickness  disclosvu«  on,the 
bag  label  coverage  chart.  Attic  rulers 
also  could  give  consumers  a  ready 
means  of  determining,  both  initially  and 
over  time,  whether  the  required 
minimiun  thickness  has  been  installed. 

The  Commission  pointed  out  that  the 
CABO/MEC  already  requires,  for  new 
residential  construction,  that  installers 
apply  blown  loose-fill  or  sprayed  (e.g., 
stabilized)  insiUations  in  attics  with  the 
use  of  thickness  markers  labeled  in 
inches,  attached  to  the  trusses  or  joists 
at  least  every  300  square  feet  (28  m2), 
marked  with  the  minimvun  initial 
installed  thickness  and  minimum 
settled  thickness,  and  installed  facing 
the  attic  access.  Because  the  CABO/MEC 
requires  the  use  of  attic  rulers  in  new 
construction,  the  Commission  did  not 
propose  amending  the  Rule  to  require 
their  use.  Nevertheless,  the  Commission 
solicited  comments  on  this  issue. 

Comments 

NAIMA  suggests  that  the  Commission 
mandate  the  use  of  CABO/MEC 
guidelines  on  attic  cards,  certificates, 
and  rulers  by  including  in  the  Rule  the 
same  language  relied  upon  by  these 
code  bodies  to  encoiu^ge  utilization  of  - 
attic  cards,  rulers,  and  certificates. 
NAIMA  states  that  not  all  jurisdictions 
are  subject  to  CABO/MEC  or  any  energy 
code.  Further,  unfike  the  Commission, 
which  has  responsibility  to  protect 
consumers  and  enforcement  power, 
CABO/MEC  owes  no  duty  to  act  as 
consumers'  guardian  and  is  not 
empowered  to  wield  the  sword  of 
enforcement  and  issue  fines  and 
penalties  for  failure  to  comply. 
Requiring  use  of  attic  rulers  would  deter 
installers  who  might  consider  cheating. 


which  many  believe  is  a  widespread 
problem.  io«^ 

Discussion 

The  Commission  continues  to  beUeve 
that  an  amendment  to  the  Rule  to 
require  attic  cards  and  attic  rulers  is  not 
warranted  at  this  time.  The  Rule 
requirements  already  in  place  prohibit 
installers  firom  engaging  in  practices  that 
mislead  consumers  about  the  amount  of 
insulation  installed.  The  CABO/MEC 
attic  card  and  ruler  requirements 
augment  the  current  provisions  in  the  R- 
value  rule  by  imposing  additional 
requirements  for  new  home 
construction  in  many  jurisdictions. 
Although  insulation  added  to  existing 
homes  is  not  covered  by  CABO/MEC, 
the  Conunission  is  not  convinced  that 
additional  requirements  will  necessarily 
address  the  concerns  raised.  The 
existing  requirements  applicable  to 
installers  and  new  home  sellers  already 
make  unlawful  the  practices  that  deny 
customers  the  proper  amount  of 
insulation.  While  additional  disclosure 
requirements  will  increase  the  burden 
on  those  industry  members  that  are 
already  complying  with  the  Rule,  it  is 
not  clear  that  such  changes  will  yield 
any  greater  deterrence  to  those 
companies  that  are  violating  the  law  by 
installing  inadequate  amoimts  of 
insulation. 

A  more  direct  solution  to  the  problem 
may  be,  as  the  Commission  is 
proposing,  to  require  manufacturers  to 
list  an  initial  installed  thickness  coliunn 
on  their  label  that  installers  must  in  turn 
follow  as  the  Commission  is  proposing. 
The  Commission  imderstands  that  there 
is  continuing  concern  surrounding  these 
issues.  Therefore,  the  Commission 
solicits  additional  comments  on  these 
issues  including  whether  there  are  other 
possible  Rule  changes  that  would 
provide  additional  deterrence  against 
violations  of  the  Rule  with  respect  to  the 
installation  of  loose-fill  material. 

c.  Initial  Installed  Thickness 

As  discussed  in  detail  in  section 
V.E.l.c.  above,  the  Commission 
proposes  to  amend  §  460.17  to  require 
loose-fill  installers  to  comply  with  the 
initial  installed  thickness  instructions 
provided  by  manufactiu-e'rs  on  their 
labels.  In  addition,  under  this 
amendment,  installers  would  have  to 
comply  with  the  manufactvuers' 
instructions  for  blowing  machine 
settings  when  loose-fill  insulation  is 
installed. 
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4.  Disclosures  by  Retailers 
Background 

Section  460.14  of  the  Rule  requires 
retailers  who  sell  insulation  to  do-it- 
yourself  consumers  to  make  the 
manufacturers'  fact  sheets  available  to 
consumers  before  purchase  in  any 
manner  the  retailer  chooses,  as  long  as 
consumers  are  likely  to  notice  the  fact 
sheets.  The  ANPR  explained  that  the 
purpose  of  this  requirement  is  to  ensure 
that  consumers  have  the  information 
about  home  insulation  they  need  to 
make  cost-based  purchasing  decisions. 
When  the  Commission  promulgated  the 
Rule,  bulky  insulation  packages  were 
not  normally  available  on  the  retail  sales 
floor,  so  the  consimier  would  not  see  the 
disclosures  on  labels  before  purchase.  In 
addition,  the  fact  sheets  contain 
information  about  energy  savings  and 
other  factors  the  consumer  should 
consider  when  purchasing  home 
insulation  that  is  required  on  labels.  64 
FR  at  48048. 

The  ANPR  solicited  comments  on 
whether  the  Rule  should  be  amended  to 
excuse  retailers  from  making  separate 
fact  sheets  available  at  the  point  of 
purchase  i/all  the  required  fact  sheet 
disclosiu^s  are  made  on  the  insulation 
package  and  if  the  insulation  packages 
are  available  on  the  sales  floor  for  the 
consumer  to  inspect  before  purchase.  Id. 

Comments 

PIMA  opposed  the  Commission's 
proposal.  It  indicated  that  retailers 
should  continue  to  supply  fact  sheets  or 
at  least  make  them  available  to 
consumers  at  point  of  purchase.  PIMA 
maintained  that  it  is  inappropriate  as 
well  as  burdensome  to  require  retailers 
to  determine  whether  the  labels 
adequately  disclose  information.  PIMA 
asserted  that  retailers  often  open 
bundles  or  packages  in  order  to  sell 
individual  boards,  and  packaging  labels 
may  be  missing  or  damaged.  ^  "7 

NAIMA  supported  an  amendment 
that  would  relieve  retailers  of 
responsibility  to  provide  fact  sheets 
when  the  same  information  is  on  the  bag 
label.  NAIMA  recommended  that  the 
Commission  add  a  provision  requiring 
manufactiuers  to  supply  retailers  with 
relevant  fact  sheets  providing  the  facts 
omitted  from  the  label  in  cases  in  which 
the  labels  lack  the  data  required  on  fact 
sheets.  NAIMA  cautioned  that,  if  such  a 
requirement  is  not  in  the  Rule,  some 
manufacturers  may  see  profit  in  limiting 
the  amoimt  of  information  disclosed  to 
their  customers.^''* 


"'PIMA  (3).  p.  8.   . 
'"NAIMA  (9).  p.  29. 


Discussion 

In  the  years  since  the  Commission 
promulgated  the  Rule,  the  nature  of 
•  retail  sales  to  do-it-yourself  home 
insulation  consumers  has  changed. 
Today,  retailers  often  sell  home 
insulation  directly  from  warehouse-type 
sales  floors  where  consumers  select  the 
packages  of  insulation  they  want. 
Therefore,  the  R-value  and  related 
information  on  the  packages  is  available 
to  consumers  before  purchase.  In 
response  to  questions  from  retailers,  the 
Commission's  staff  has  advised 
informally  that  retailers  need  not  make 
separate  fact  sheets  available  at  the 
point  of  purchase  if  all  the  required  fact 
sheet  disclosures  are  made  on  the 
insulation  package  and  i/the  insulation 
packages  are  available  on  the  sales  floor 
for  the  consimier  to  inspect  prior  to 
purchase.  As  it  did  in  the  ANPR,  the 
Commission  proposes  to  amend  the 
Rule  to  codify  this  option.  The 
Commission  does  not  believe,  as  PIMA 
asserts,  that  this  would  impose  an 
additional  burden  on  retailers.  The 
Commission  believes  that,  to  the 
contrary,  this  amendment  would 
provide  retailers  with  an  additional 
option  for  ensiu-ing  that  the  appropriate 
information  is  available  to  consumers. 
In  exercising  this  option,  the  retailers 
would  have  to  ensure  the  labels  contain 
the  information  provided  on  the  fact 
sheets.  If  a  retailer  does  not  want  to  take 
the  time  to  perform  such  a  comparison, 
however,  it  can  always  use  the  fact 
sheets  as  provided  now  by  the  Rule. 
Retailers  could  exercise  this  option  only 
if  the  package  labels  are  in  fact 
displayed  in  a  way  that  customers  can 
obtain  the  required  information.  As 
PIMA  suggests,  if  package  labels  are 
discarded  or  damaged  due  to  practices 
of  the  retailer,  then  the  retailer  would 
not  be  able  to  use  this  alternative  and    - 
would  have  to  make  the  fact  sheets 
available  to  consumers.  The 
Commission  seeks  conmients  on  this 
proposal. 

F.  Amendments  to  Update  References  to 
ASTM  Standards 

In  addition  to  the  substantive 
amendments  discussed  herein,  the 
Commission  also  proposes  to  amend 
certain  provisions  of  the  Rule  in  order 
to  update  those  referenced  ASTM 
Standards  that  have  been  reviewed  and 
updated  since  the  Rule  was  last 
amended  in  1996.  In  section  460.5(a), 
the  Commission  proposes  to  update 
references  to:  ASTM  C  177-85, 
"Standard  Test  Method  for  Steady-State 
Heat  Flux  Measurements  and  Thermal 
Transmission  Properties  by  Means  of 
the  Guarded-Hot-Plate  Apparatus"  (to  C 


177-97);  ASTM  C  518-91,  "Standard 
Test  Method  for  Steady-State  Thermal 
Transmission  Properties  by  Means  of 
the  Heat  Flow  Meter  Apparatus"  (to  C 
518-98):  ASTM  C  1045-90,  "Standard 
Practice  for  Calculating  Thermal 
Transmission  Properties  Under  Steady- 
State  Conditions"  (to  C  1045-97);  and 
ASTM  C  1114-95,  "Standard  Test 
Method  for  Steady-State  Thermal 
Transmission  Properties  by  Means  of 
the  Thin-Heater  Apparatus"  (to  C  1114- 
98),  to  reflect  the  most  recent  versions 
of  those  standards.  In  460.5(a)(2),  the 
Commission  proposes  to  update  the 
reference  to  ASTM  C  739-91,  "Standard 
Specification  for  Cellulosic  Fiber 
(Wood-Base)  Loose-Fill  Thermal 
Insulation"  (to  C  739-97).  Further,  the 
Commission  proposes  to  add  a  reference 
to  ASTM  C  1363-97,  "Standard  Test 
Method  for  the  Thermal  Performance  of 
Building  Assemblies  by  Means  of  a  Hot 
Box,"  in  place  of  ASTM  C  236-89 
(Reapproved  1993),  "Standard  Test 
Method  for  Steady-State  Thermal 
Performance  of  Building  Assemblies  by 
Means  of  a  Guarded  Hot  Box,"  and 
ASTM  C  976-90,  "Standard  Test 
Method  for  Steady-State  Thermal 
Performance  of  Building  Assemblies  by 
Means  of  a  Calibrated  Hot  Box"  in 
section  460.5(a)  and,  as  discussed 
earher,  section  460.5(d)(1).  The 
Commission  also  proposes  to  add  new 
paragraph  (e)  in  section  460.5  to 
consolidate  information  regarding 
incorporation  by  reference  approvals  by 
the  Office  of  the  Federal  Register. 

VI.  Rulemaking  Procedures 

The  Conunission  finds  that  the  public 
interest  will  be  served  by  using 
expedited  procedures  in  this 
proceeding.  Using  expedited  procedures 
will  support  the  Commission's  goals  of 
clarifying  existing  regulations,  when 
necessary,  and  eliminating  obsolete  or 
unnecessary  regulation  without  an 
undue  expenditure  of  resources,  while 
ensuring  that  the  public  has  an 
opportunity  to  submit  data,  views  and 
arguments  on  whether  the  Commission 
should  amend  the  Rule.  The 
Commission,  therefore,  has  determined, 
pursuant  to  16  CFR  1.20,  to  use  the 
procedures  set  forth  in  this  document. 
These  procedures  include:  (1) 
publishing  this  Notice  of  Proposed 
Rulemaking;  (2)  soliciting  wrritten 
comments  on  the  Commission's 
proposals  to  amend  the  Rule;  (3) 
holding  an  informal  hearing  (such  as 
workshop),  if  requested  by  interested 
parties;  (4)  obtaining  a  final 
recommendation  from  staff;  and  (5) 
annoimcing  final  Commission  action  in 
a  notice  published  in  the  Federal 
Register. 
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Vn.  Requests  for  Public  Hearings 

Because  written  comments  appear 
adequate  to  present  the  views  of  all 
interested  parties,  neither  a  public 
hearing  nor  a  workshop  has  been 
scheduled.  As  stated  earlier  in  this 
document,  the  Commission  does  not 
believe  that  a  public  workshop  or 
hearing  is  needed  to  address  the  issues 
raised  in  this  proposed  rule.  However, 
if  any  person  would  like  to  present 
views  orally  he  or  she  should  follow  the 
procedures  set  forth  in  the  DATES  and 
ADDRESSES  sections  of  this  document. 

Vni.  Preliminary  Regulatory  Analysis 
and  Regulatory  Flexibility  Act 
Requirements 

Under  section  22  of  the  FTC  Act.  15 
U.S.C.  57b,  the  Commission  must  issue 
a  pEeliminary  regulatory  analysis  for  a 
proceeding  to  amend  a  rule  only  when 
it  (1)  estimates  that  the  amendment  will 
have  an  annual  effect  on  the  national 
economy  of  $100,000,000  or  more;  (2) 
estimates  that  the  amendment  will 
cause  a  substantial  change  in  the  cost  or 
price  of  certain  categories  of  goods  or 
services;  or  (3)  otherwise  determines 
that  the  amendment  will  have  a 
significant  effect  upon  covered  entities 
or  upon  consumers.  The  Commission 
has  preliminarily  determined  that  the 
proposed  amendments  to  the  Rule  will 
not  have  such  effects  on  the  national 
economy,  on  the  cost  of  home  insulation 
products,  or  on  covered  parties  or 
consumers.  The  Commission,  however, 
requests  comment  on  the  economic 
effects  of  the  proposed  amendments. 

The  Regulatory  Flexibility  Act 
("RFA").  5  U.S.C.  601-12,  requires  that 
the  agency  conduct  an  analysis  of  the 
anticipated  economic  impact  of  the 
proposed  amendments  on  small 
businesses.  The  purpose  of  a  regulatory 
flexibility  analysis  is  to  ensure  that  the 
agency  considers  impact  on  small 
entities  and  examines  regulatory 
alternatives  that  could  achieve  the 
regulatory  purpose  while  minimizing 
burdrais  on  small  entities.  Section  605 
of  the  RFA,  5  U.S.C.  605,  provides  that 
such  an  analysis  is  not  required  if  the 
agency  head  certifies  that  the  regulatory 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Because  the  R-value  Rule  covers  home 
insulation  manufacturers  and  retailers, 
professional  installers,  new  home 
sellers,  and  testing  laboratories,  the 
Commission  believes  that  any 
amendments  to  the  Rule  may  affect  a 
substantial  number  of  small  businesses. 
Nevertheless,  the  proposed  amendments 
would  not  appear  to  have  a  significant 
economic  impact  upon  such  entities. 


Specifically,  the  Commission  is 
proposing  only  a  few  limited 
amendments  that  are  designed  to  clarify 
the  Rule,  make  disclosure  requirements 
consistent  for  competing  types  of  loose- 
fill  insulation  products  as  well  as  batt 
and  blanket  insulation  products,  require 
the  most  ciurent  procedures  for 
preparing  R-value  test  specimens  and 
conducting  R-value  tests,  provide 
consiuners  with  information  about  the 
initial  installed  thickness  of  loose-fill 
insulation,  delete  disclosures  for  a  type 
of  insulation  that  no  longer  is  sold,  and 
provide  retailers  with  an  optional 
method  for  satisfying  the  Rule's  fact 
sheet  disclosiu'e  requirement.  In  the 
Commission's  view,  the  proposed 
amendments  should  not  have  a 
significant  or  disproportionate  impact 
on  the  costs  of  small  manufactiu-ers. 
retailers,  installers,  new  home  sellers, 
and  testers  of  home  insulation  products. 

Based  on  available  information^ 
therefore,  the  Conunission  certifies  that 
amending  the  R- Value  Rule  as  proposed 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
businesses.  To  ensure  that  no  significant 
economic  impact  is  being  overlooked, 
however,  the  Commission  requests 
comments  on  this  issue.  The 
Commission  also  seeks  comments  on 
possible  alternatives  to  the  proposed 
amendments  to  accomplish  the  stated 
objectives.  After  reviewing  any 
comments  received,  the  Conunission 
will  determine  whether  a  final 
regulatory  flexibility  analysis  is 
appropriate. 

K.  Paperwork  Reduction  Act 

The  R- Value  Rule  contains  various 
information  collection  requirements  for 
which  the  Commission  has  obtained 
clearance  imder  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq.. 
Office  of  Management  and  Budget 
("OMB")  Control  Number  3084- 
0109.1O9  As  discussed  in  this  document, 
the  Commission  is  proposing  a  limited 
number  of  amendments  that  are 
designed  to  1)  clarify  the  Rule;  2)  make 
disclosiu-e  requirements  consistent  for 
competing  types  of  loose-fill  insulation 
products  and  batt  and  blanket  insulation 
products;  3)  require  the  most  current 
procedures  for  preparing  R-value  test 
specimens  and  conducting  R-value  tests; 
4)improve  installation  instructions  for 
loose-fill  material;  5)  delete  disclosures 
for  urea-based  foam  insulation,  a  type  of 
insulation  that  no  longer  is  sold;  6) 
delete  mandatory  disclosures  for  rad^o 
ads;  and  7)  provide  retailers  with  an 
optional  method  for  satisfying  the  Rule's 
fact  sheet  disclosure  requirement.  In  the 


Commission's  view,  the  proposed  rule 
changes  will  not  substantially  or 
materially  modify  the  collection  of 
information  and  related  burden 
estimates  submitted  to  OMB  when  the 
Commission  last  sought  renewed 
clearance  for  the  Rule.  See  67  FR  45734 
quly  10,  2002)."''  To  ensure  diat  no 
significant  paperwork  burden  is  being 
overlooked,  the  Commission  requests 
comments  on  this  issue,  and  they 
should  be  faxed  to  OMB  (Records 
Management  Center.  ATTN:  Desk 
Officer  for  the  FTC.  OMB.  Room  10102 
NEOB.  fax:  202/395-6566)  and  sent  to 
the  FTC  Secretary  at  the  address  stated 
in  the  Addresses  section  of  this 
document. 

X.  Additional  Information  fior 
Interested  Persons 

1.  Motions  or  Petitions 

Any  motions  or  petitions  in 
connection  with  this  proceeding  must 
be  filed  with  the  Secretary  of  the 
Commission. 

2.  Communications  by  Outside  Parties 
to  Commissioners  or  Their  Advisors 

Pursuant  to  Commission  Rule 
1.18(c)(1).  16  CFR  1.18(c)(1).  the 
Commission  has  determined  that 
communications  with  respect  to  the 
merits  of  this  proceeding  fi-om  any 
outside  party  to  any  Commissioner  or 
Commissioner  advisor  shall  be  subject 
to  the  following  treatment.  Written 
communications  and  summaries  or 
transcripts  of  oral  communications  shall 
be  placed  on  the  rulemaking  record  if 
the  commimication  is  received  before 
the  end  of  the  comment  period.  They 
shall  be  placed  on  the  public  record  if 
the  communication  is  received  later. 
Unless  the  outside  party  making  an  oral 
communication  is  a  member  of 
Congress,  such  commimications  are 
permitted  only  if  advance  notice  is 
published  in  the  Weekly  Calendar  and 
Notice  of  "Sunshine"  Meetings.  "> 

XI.  Invitation  to  Comment  and 
Questions  for  Conunent 

Members  of  the  public  are  invited  to 
comment  on  any  issues  or  concerns  they 
believe  are  relevant  or  appropriate  to  the 
Commission's  consideration  of 
proposed  amendments  to  the  R-value 
Rule.  The  Commission  requests  that 
factual  data  upon  which  the  comments 
are  based  be  submitted  with  the 
conunents.  In  addition  to  the  issues 
raised  above,  the  Commission  solicits 
public  comment  on  the  costs  and 


"»  See  64  FR  36877  (July  8,  1999). 


""The  Commission  received  renewed  clearance 
for  the  Rule  on  August  2,  2002. 

">  See  15  U.S.C.  57a(iK2^(A);  45  FR  50814  (1980); 
45  FR  78626  (1980). 
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benefits  to  industry  members  and 
consumers  of  each  of  the  proposals,  as 
well  as  the  specific  questions  identified 
below.  These  questions  are  designed  to 
assist  the  public  and  should  not  be 
construed  as  a  limitation  on  the  issues 
oil  which  public  comment  may  be 
submitted. 

The  written  comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act,  5  U.S.C.  552,  and 
Commission  regulations,  on  normal 
business  days  between  the  hours  of  8:30 
a.m.  to  5:00  p:m.  at  the  Federal  Trade 
Commission,  600  Pennsylvania  Ave., 
N.W..  Room  «0,  Washington,  D.C. 
20580,  (202)  326-2222. 

Questions 

The  Commission  seeks  comments  on 
all  proposed  changes  to  the  Rule 
indicated  at  the  end  of  this  document 
and  listed  in  the  section-by-section 
description  at  part  IV  of  this  document 
(above).  The  Commission  has  sought 
comments  on  a  variety  of  issues 
discussed  elsewhere  in  this  document. 
In  addition,  the  Commission  seeks  input 
on  the  following  specific  questions: 

(1)  Shoidd  the  Conunission  amend 
section  460.5(a)(1)  of  the  Rule  to  require 
the  use  of  ASTM  C  1303-95  for 
homogeneous,  unfaced,  rigid  closed  cell 
polyiu-ethane,  polyisocyanurdte,  and 
extruded  polystyrene  insulations?  What 
market  share  do  unfaced  products  hold 
relative  to  other  rigid  cellular 
insulations  (such  as  faced  products)? 
Does  C  1 303  adequately  account  for 
variations  in  the  thickness  of  the 
insulations  covered?  What  would  be  the 
cost  of  applying  ASTM  C  1303  as     * 
proposed  by  the  Conunission? 

(2)  Should  the  Commission  require 
the  use  of  ASTM  C  1149  for  determining 
the  settled  density  of  self-supported, 
spray  applied  cellulose  insulation? 

(3)  Should  the  Commission  amend 
sections  460.12(a)(2)  and  (3)  to  require 
the  same  coverage  charts  for  all  types  of 
loose-fill  insulation  at  R-values  of  1 1 , 
13, 19,  22,  24.  32.  and  40?  Are  there  any 
additional,  significant  compliance  costs 
associated  with  the  proposed  change? 

(4)  Should  the  Conunission  amend  the 
testing  and  labeling  provisions  of  the 
Rule  to  require  the  use  of  ASTM  C-1374 
for  determining  the  initial  installed 
thickness  of  loose-fill  insulation  (see 
section  V.E.I. c.ii.  for  additional 
questions  on  this  subject)? 

(5)  Are  there  additional  changes  to  the 
Rule  that  have  not  been  addressed  the 
would  help  to  ensiue  that  installers 
apply  the  proper  amount  of  insulation, 
particularly  loose-fill? 

(6)  General  Questions:  To  maximize 
the  benefits  and  nunimize  the  costs  for 


consumers  and  sellers  (including 
specifically  small  businesses),  the 
Commission  seeks  views  and  data  on 
the  following  general  questions  for  all 
the  proposed  changes  described  in  this 
document: 

(a)  What  benefits  would  the  proposed 
requirements  confer,  and  on  whom? 

(b)  What  paperwork  burdens  would 
the  proposed  requirements  impose,  and 
on  whom? 

(c)  What  other  costs  or  burdens  would 
the  proposed  requirements  impose,  and 
on  whom? 

(d)  What  regulatory  alternatives  to  the 
proposed  requirements  are  available 
that  would  reduce  the  burdens  of  the 
proposed  requirements,  while  providing 
the  same  benefits? 

(e)  What  impact,  either  positive  or 
negative,  would  the  proposed 
requirements  likely  have  on  the 
environment? 

List  of  Subjects  in  16  CFR  Part  460 

Advertising,  Insulation,  Labeling, 
Reporting  and  recordkeeping 
requirements.  Trade  practices. 

Xn.  Proposed  Rule  Language 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  16  CFR  part  460  as  follows: 

PART  460— LABELING  AND 
ADVERTISING  OF  HOME  INSULATION 

1.  The  authority  citation  for  Part  460 
continues  to  read  as  follows: 

Authority:  Authority:  38  Stat.  717,  as 
amended  (15  U.S.C.  41  et  seq.). 

2.  Revise  §460.1  to  read  as  follows: 

§  460.1    What  ttiis  regulation  does. 

This  regulation  deals  with  home 
insulation  labels,  fact  sheets,  ads.  and 
other  promotional  materials  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  the  Federal  Trade 
Commission  Act.  If  you  are  covered  by 
this  regulation,  breaking  any  of  its  rules 
is  an  imfair  and  deceptive  act  or 
practice  or  an  unfair  method  of 
competition  luider  section  5  of  that  Act. 
You  can  be  fined  heavily  (up  to  $11,000 
plus  an  adjustment  for  inflation,  imder 
§  1.98  of  this  chapter)  each  time  you 
break  a  rule. 

3.  Revise  §460.5  to  read  as  follows: 

§460.5    R-value  tests. 

R-value  measiures  resistance  to  heat 
flow.  R-values  given  in  labels,  fact 
sheets,  ads.  or  other  promotioifal 
materials  must  be  based  on  tests  done 
under  the  methods  listed  below.  They 
were  designed  by  the  American  Society 
of  Testing  and  Materials  (ASTM).  The 
test  methods  are: 


(a)  All  types  of  insulation  except 
aluminum  foil  must  be  tested  with 
ASTM  C  177-97,  "Standard  Test 
Method  for  Steady-State  Heat  Flux 
Measurements  and  Thermal 
Transmission  Properties  by  Means  of 
the  Guarded-Hot-Plate  Apparatus;" 
ASTM  C  518-98,  "Standard  Test 
Method  for  Steady-State  Heat  Flux 
Measurements  and  Thermal 
Transmission  Properties  by  Means  of 
the  Heat  Flow  Meter  Apparatus;"  ASTM 
C  1363-97,"Standard  Test  Method  for 
the  Thermal  Performance  of  Building. 
Assemblies  by  Means  of  a  Hot  Box 
Apparatus"  or  ASTM  C  1114-98, 
"Standard  Test  Method  for  Steady-State 
Thermal  Transmission  Properties  by 
Means  of  the  Thin-Heater  Apparatus." 
The  tests  must  be  done  at  a  mean 
temperatiue  of  75  degrees  Fahrenheit 
and  with  a  temperature  differential  of  50 
degrees  Fahrenheit  plus  or  minus  10 
degrees  Fahrenheit.  The  tests  must  be 
done  on  the  insulation  material  alone 
(excluding  any  airspace).  R-values 
("thermal  resistance")  based  upon  heat 
flux  measiuements  according  to  ASTM 
C  177-97  or  ASTM  C  518-98  must  be 
reported  only  in  accordance  with  the 
requirements  and  restrictions  of  ASTM 
C  1045-97,  "Standard  Practice  for 
Calculating  Thermal  Transmission 
Properties  from  Steady-State  Heat  Flux 
Measurements." 

(1)  For  polyurethane, 
polyisocyanurate,  and  extruded 
polystyrene,  the  tests  must  be  done  on 
samples  that  fully  reflect  the  effect  of 
aging  on  the  product's  R-value.  To  age 
a  sample  of  polyiuethane. 
polyisocyanurate.  or  extruded 
polystyrene  insulation,  follow,  where 
applicable,  ASTM  C  578-95,  "Standard 
Specification  for  Rigid,  Cellular 
Polystyrene  Thermal  Insulation,"  ASTM 
C  1029-96,  "Standard  Specification  for 
Spray-Applied  Rigid  Cellular 
Polyiu-ethane  Thermal  Insulation."  and 
ASTM  C  591-94.  "Standard 
Specification  for  Unfaced  Preformed 
Rigid  Cellular  Polyisocyanurate 
Thermal  Insulation."  If  these  tests  are 
not  applicable  to  your  product,  you 
must  follow  the  procedure  in  paragraph 
4.6.4  of  GSA  Specification  HH-1-530A 
or  another  reliable  procedure. 

(2)  For  loose-fill  cellulose,  the  tests 
must  be  done  at  the  settled  density 
determined  imder  paragraph  8  of  ASTM 
C  739-97,  "Standard  Specification  for 
Cellulosic  Fiber  (Wood-Base)  Loose-Fill 
Thermal  Insulation." 

(3)  For  loose-fill  mineral  wool,  self- 
supported,  spray-applied  cellulose,  and 
stabilized  cellulose,  the  tests  must  be 
done  on  samples  that  fully  reflect  the 
effect  of  settling  on  the  product's  R- 
value. 
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(4)  For  self-supported  spray-applied 
cellulose,  the  tests  must  be  done  at  the 
settled  density  determined  piusuant  to 
ASTM  C  1149-97,  "Standard 
Specification  for  Self-Supported  Spray 
Applied  Cellulosic  Thermal  Insulation." 

(5)  For  loose-fill  insulations,  the 
initial  installed  thickness  for  the 
product  must  be  determined  pursuant  to 
ASTM  C  1374-97,  "DeterminaUon  of 
Installed  Thickness  of  Pneumatically 
Applied  Loose-Fill  Building 
hisulation,"  for  R-values  of  11,  13,  19, 
22,  24,  32,  40  and  any  other  R-values 
provided  on  the  product's  label 
pursuant  to  §460.12. 

(b)  Single  sheet  systems  of  aluminum 
foil  must  be  tested  with  ASTM  E  408- 
71  (Reapproved  1996),  "Standard  Test 
Methods  for  Total  Normal  Emittance  of 
Surfaces  Using  Inspection-Meter 
Techniques,"  or  ASTM  C  1371-98, 
"Standard  Test  Method  for 
Determination  of  Emittance  of  Materials 
Near  Room  Temperatiue  Using  Portable 
Emissometers."  This  tests  the  emissivity 
of  the  foil— its  power  to  radiate  heat.  To 
get  the  R-value  for  a  specific  emissivity 
level,  air  space,  and  direction  of  heat 
flow,  use  the  tables  in  the  most  recent 
edition  of  the  American  Society  of 
Heating,  Refrigerating,  and  Air- 
Conditioning  Engineers'  (ASHRAE) 
Fundamentals  Handbook,  if  the  product 
is  intended  for  applications  that  meet 
the  conditions  specified  in  the  tables. 
You  must  use  the  R-value  shown  for  50 
degrees  Fahrenheit,  with  a  temperature 
differential  of  30  degrees  Fahrenheit. 

(c)  Aluminum  foil  systems  with  more 
than  one  sheet,  and  single  sheet  systems 
of  aluminum  foil  that  are  intended  for 
applications  that  do  not  meet  the 
conditions  specified  in  the  tables  in  the 
most  recent  edition  of  the  ASHRAE 
Fimdamentals  Handbook,  must  be 
tested  with  ASTM  C  1363-97, 
"Standard  Test  Method  for  the  Thermal 
Performance  of  Building  Assemblies  by 
Means  of  a  Hot  Box  Apparatus,"  in  a 
test  panel  constructed  according  to 
ASTM  C  1224-99,  "Standard 
Specification  for  Reflective  Insulation 
for  Building  Applications,"  and  under 
the  test  conditions  specified  in  ASTM  C 
1224-99.  To  get  the  R-value  from  the 
results  of  those  tests,  use  the  formula 
specified  in  ASTM  C  1224-99. 

(d)  For  insulation  materials  with  foil 
facings,  you  must  test  the  R-value  of  the 
material  alone  (excluding  any  air 
spaces)  under  the  methods  listed  in 
paragraph  (a)  of  this  section.  You  can 
also  determine  the  R-value  of  the 
material  in  conjunction  with  an  air 
space.  You  can  use  one  of  two  methods 
to  do  this: 

(1)  You  can  test  the  system,  with  its 
air  space,  under  ASTM  C  1363-97, 


"Standard  Test  Method  for  the  Thermal 
Performance  of  Building  Assemblies  by 
Means  of  a  Hot  Box  Apparatus,"  which 
is  incorporated  by  reference  in 
paragraph  (a)  of  this  section.  If  you  do 
this,  you  must  follow  the  rules  in 
paragraph  (a)  of  this  section  on 
temperature,  aging  and  settled  density. 
(2)  You  can  add  up  the  tested  R-vaJfue 
of  the  material  and  the  R-value  of  the  air 
space.  To  get  the  R-value  for  the  air 
space,  you  must  follow  the  rules  in 
paragraph  (b)  of  this  section. 

(e)  The  standards  listed  above  are 
incorporated  by  reference  into  this 
section.  These  standards  were  approved 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  Copies  may  be  inspected 
at  the  Federal  Trade  Conunission, 
Consumer  Response  Center,  Room  130, 
600  Pennsylvania  Avenue,  NW, 
Washington.  DC  20580,  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  Suite  700, 
Washington,  DC.  Copies  of  materials 
and  standards  incorporated  by  reference 
may  be  obtained  from  the  issuing 
organizations  listed  in  this  section. 

(1)  The  American  Society  of  Testing 
and  Materials,  1916  Race  Street, 
Philadelphia,  PA  19103. 

(i)  ASTM  C  177-97  (Reapproved 
1993),  "Standard  Test  Method  for 
Steady-State  Heat  Flux  Measurements 
and  Thermal  Transmission  Properties 
by  Means  of  the  Guarded-Hot-Plate 
Apparatus." 

(ii)  ASTM  C  236-«9  (Reapproved 
1993),  "Standard  Test  Method  for 
Steady-State  Thermal  Performance  of 
Building  Assemblies  by  Means  of  a 
Guarded  Hot  Box." 

(iii)  ASTM  C  518-95,  "Standard  Test 
Method  for  Steady-State  Heat  Flux 
Measurements  and  Thermal 
Transmission  Properties  by  Means  of 
the  Heat  Flow  Meter  Apparatus." 
(iv)  ASTM  C  578-95,  "Standard 
Specification  for  Rigid,  Cellular 
Polystyrene  Thermal  Insulation." 
(v)  ASTM  C  591-94,  "Standard 
Specification  for  Unfaced  Preformed 
Rigid  Cellular  Polyisocyanurate 
Thermal  Insulation." 

(vi)  ASTM  C  739-97,  "Standard 
Specification  for  Cellulosic  Fiber 
(Wood-Base)  Loose-Fill  Thermal 
Insulation." 

(vii)  ASTM  C  1029-96,  "Standard 
Specification  for  Spray-Applied  Rigid 
Cellular  Polyurethane  Thermal 
Insulation." 

(viii)  ASTM  C  1045-97,  "Standard 
Practice  for  Calcidating  Thermal 
Transmission  Properties  from  Steady- 
State  Heat  Flux  Measurements." 

(ix)  ASTM  C  1114-98.  "Standard  Test 
Method  for  Steady-State  Thermal 


Transmission  Properties  by  Means  of 
the  Thin-Heater  Apparatus." 

(x)  ASTM  C  1149-97,  "Standard 
Specification  for  Self-Supported  Spray 
Applied  Cellulosic  Thermal  Insulation  " 

(xi)  ASTM  C  1224-99.  "Standard 
Specification  for  Reflective  Insulation 
for  Building  Applications." 

(xii)  ASTM  C  1363-97,"Standard  Test 
Method  for  the  Thermal  Performance  of 
Building  Assemblies  by  Means  of  a  Hot 
Box  Apparatus." 

(xiii)  ASTM  C  1371-98,  "Standard 
Test  Method  for  Determination  of 
Emittance  of  Materials  Near  Room 
Temperature  Using  Portable 
Emissometers." 

(xiv)  ASTM  C  1374-97, 
"Determination  of  Installed  Thickness 
of  Pneiunatically  Applied  Loose- Fill 
Building  Insulation." 

(xv)  ASTM  E  408-71  (Reapproved 
1996),  "Standard  Test  Methods  for  Total 
Normal  Emittance  of  Surfaces  Using 
Inspection-Meter  Techniques." 

(2)  The  American  Society  of  Heating, 
Refrigerating,  and  Air-Conditioning 
Engineers'  (ASHRAE),  1791  Tullie 
Circle,  N.E..  Atlanta,  Georgia  30329. 
ASHRAE  Fundamentals  Handbook 
(2001  edition). 

(3)  U.S.  General  Services 
Administi^tion  (GSA),1800  F  Sti^et, 
NW  Washington,  DC  20405.  GSA 
Specification  HH-I-530A. 

4.  Revise  §460.8  to  read  as  foUows: 

§460.8    R-value  tolerances. 

If  you  are  a  manufacturer  of  home 
insulation,  the  mean  R-value  of  sampled 
specimens  of  a  production  lot  of 
insulation  you  sell  must  meet  or  exceed 
the  R-value  shown  in  a  label,  fact  sheet, 
ad,  or  other  promotional  material  for 
that  insulation.  A  production  lot  for  the 
piuposes  of  this  section  means  a 
definite  quantity  of  the  product 
manufactured  under  uniform  conditioiis 
of  production.  No  individual  specimen 
of  the  insulation  you  sell  can  have  an  R- 
value  more  than  10%  below  the  R-value 
showrn  in  a  label,  fact  sheet,  ad,  or  other 
promotional  material  for  that  insulation. 
If  you  are  not  a  manufacturer,  you  can 
rely  on  the  R-value  data  given  to  you  by 
the  manufacturer,  unless  you  know  or 
shoidd  know  that  the  data  is  false  or  not 
based  on  the  proper  tests. 
5.  Revise  §460.12  to  read  as  follows: 

§460.12    Latiels. 

If  you  are  a  manufacturer,  you  must 
label  all  packages  of  yoiu  insulation. 
The  labels  must  contain: 

(a)  The  type  of  insulation. 

(b)  A  chart  showing  these  items: 
(1)  For  batts  and  blankets  of  any  type: 

the  R-value,  length,  width,  thickness, 
and  square  feet  of  insulation  in  the 
package. 
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(2]  For  all  loose-fill  insulation:  The 
mininuim  settled  thickness,  initial 
installed  thickness,  maximum  net 
coverage  area,  number  of  bags  per  1 ,000 
square  feet,  and  minimiun  weight  per 
square  foot  at  R-values  of  11, 13, 19,  22, 
24,  32  and  40.  You  must  also  give  this 
information  for  any  additional  R-values 
you  list  on  the  chart.  Labels  for  these 
products  must  state  the  minimum  net 
weight  of  the  insulation  in  the  package. 
You  must  also  provide  the  appropriate 
blowing  machine  settings  necessary  to 
achieve  the  initial  installed  thicknesses 
listed  on  your  label. 

(3)  For  Doardstock:  the  R-value, 
length,  width,  and  thickness  of  the 
boards  in>the  package,  and  the  square 
feet  of  insulation  in  the  package. 

(4)  For  aluminum  foil:  the  nimiber  of 
foil  sheets;  the  number  and  thickness  of 
the  air  spaces;  and  the  R-value  provided 
by  that  system  when  the  direction  of 
heat  flow  is  up,  down,  and  horizontal. 
You  can  show  the  R-value  for  only  one 
direction  of  heat  flow  if  you  clearly  and 
conspicuously  state  that  the  foil  can 
only  be  used  in  that  application. 

(5)  For  insulation  materials  with  foil 
facings,  you  must  follow  the  rule  that 
applies  to  the  material  itself.  For 
example,  if  you  manufacture  boardstock 
with  a  foil  facing,  follow  paragraph 
(b)(3)  of  this  section.  You  can  also  show 
4he  R-value  of  the  insulation  when  it  is 
installed  in  conjunction  with  an  air 
space.  This  is  its  "system  R-value."  If 
you  do  this,  you  must  clearly  and 
conspicuously  state  the  conditions 
under  which  the  system  R-value  can  be 
attained. 

(6)  For  air  duct  insulation:  The  R- 
value,  length,  width,  thickness,  and 
square  feet  of  insulation  in  the  package. 

(c)  The  following  statement:  "R  means 
resistance  to  heat  flow.  The  higher  the 
R-value,  the  greater  the  insulating 
power." 

(d)  If  installation  instructions  are 
included  on  the  label  or  with  the 
package,  add  this  statement:  "To  get  the 
marked  R-value,  it  is  essential  that  this 


insulation  be  installed  properly.  If  you 
do  it  yourself,  follow  the  instructions 
carefully." 

(e)  If  no  instructions  are  included,  add 
this  statement:  "To  get  the  marked  R- 
value,  it  is  essential  that  this  insulation 
be  installed  properly.  If  you  do  it 
yourself,  get  instructions  and  follow 
them  carefully.  Instructions  do  not  come 
with  this  package." 

6.  In  §460.13,  remove  paragraph  (d) 
and  redesignate  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e)  respectively. 

7.  Revise  §460.14  to  read  as  follows: 

§  460.1 4    How  retailers  must  handle  fact 
sheets. 

If  you  sell  insulation  to  do-it-yourself 
customers,  you  must  have  fact  sheets  for 
the  insulation  products  you  sell.  You 
must  make  the  fact  sheets  available  to 
your  customers.  You  can  decide  how  to 
do  this,  as  long  as  your  insulation 
customers  are  likely  to  notice  them.  For 
example,  you  can  put  them  in  a  display, 
and  let  customers  take  copies  of  them. 
You  can  keep  them  in  a  binder  at  a 
counter  or  service  desk,  and  have  a  sigri 
telling  customers  where  the  fact  sheets 
are.  You  need  not  make  the  fact  sheets 
available  to  customers  if  you  display 
insulation  packages  on  the  sales  floor 
where  youi  insulation  customers  are 
likely  to  notice  them  and  each 
individual  insidation  package  offered 
for  sale  contains  all  package  label  and 
fact  sheet  disclosiues  required  by 
§§460.12  and  460.13. 

8.  Section  460.17  is  revised  to  read  as 
follows: 

§  460.17    Whft  installers  must  tell  their 
customers. 

If  you  are  an  installer,  you  must  give 
your  customers  a  contract  or  receipt  for 
the  insulation  you  install.  For  all 
insulation  except  loose-fill  and 
aluminiun  foil,  the  receipt  must  show 
the  coverage  area,  thickness,  and  R- 
value  of  the  insulation  you  installed. 
The  receipt  must  be  dated  and  signed  by 
the  installer.  To  figure  out  the  R-value 
of  the  insulation,  use  the  data  that  the 


manufacturer  gives  you.  If  you  put 
insulation  in  more  than  one  part  of  the 
house,  put  the  data  for  each  part  on  the 
receipt.  You  can  do  this  on  one  receipt, 
as  long  as  you  do  not  add  up  the 
coverage  areas  or  R-values  for  diff'erent 
parts  of  the  house.  Do  not  multiply  the 
R-value  for  one  inch  by  the  number  of 
inches  you  installed.  For  loose-fill,  you 
must  follow  the  manufacturer's  label 
instructions  for  initial  installed 
thickness  and  blowing  machine  settings. 
For  loose-fill,  the  receipt  must  show  the 
coverage  area,  initial  installed  thickness, 
R-value,  and  the  number  of  bqgs  used. 
For  aluminum  foil,  the  receipt  must 
show  the  number  and  thickness  of  the 
air  spaces,  the  direction  of  heat  flow, 
and  the  R-value. 

9.  In  §  460.18,  paragraph  (e)  is 
removed,  and  paragraph  (f)  is 
redesignated  as  paragraph  (e)  and 
revised  to  read  as  follows: 

§460.18    Insulation  ads. 

***** 

(e)  The  affirmative  disclosure 
requirements  in  §  460.18  do  not  apply  to 
ads  on  television  or  radio. 

10.  In  §460.19,  paragraph  (g)  is 
revised  to  read  as  follows: 

§460.19    Savings  claims. 

***** 

(g)  The  affirmative  disclosure 
requirements  in  §  460.19  do  not  apply  to 
ads  on  television  or  radio. 

11.  In  §460.23,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  460.23    Other  laws,  rules,  and  orders. 

(a)  If  an  outstanding  FTC  Cease  and 
Desist  Order  applies  to  you  but  differs 
from  the  rules  given  here,  you  can 
petition  to  amend  the  order. 
***** 

By  direction  of  the  Commission. 
Donald  S.  Clark,       ~ 

Secretary  of  the  Commission. 

[FR  Doc.  03-17854  Filed  7-14-03;  8:45  am] 
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RULES  GOING  INTO 
EFFECT  JULY  15,  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implemehfafion 
plans;  approval  and 
promulgation;  various 
States: 

Tennessee;  published  5-16- 
03 

GOVERNMENT  ETHICS 
OFFICE 

Organization,  functions,  and 
authority  delegations; 
published  7-15-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Charleston  Hartwr,  Cooper 

River,  SO;  security  zones; 

published  7-7-03 
STATE  DEPARTMENT 
Claims  and  stolen  property: 
Stolen  property  under  treaty 

with  Mexico;  CFR  part 

removed;  published  5-16- 

03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  6-30-03 
Pratt  &  Whitney;  published 

6-30-03 
Rollis-Royce  Corp.; 

published  6-30-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Onions  grown  in — 
Idaho  and  Oregon; 
comments  due  by  7-24- 
03;  published  7-9-03  (FR 
03-17277] 

AGRICULTURE  ,      ° 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Swine;  Inspection  and 
interstate  movement  within 
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production  system; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12994) 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 

classifications; 
comments  due  by  7-25- 
03;  published  6-25-03 
[FR  03-16038] 
Plant-related  quarantine, 
donoestic  and  foreign: 
Gypsy  moth;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12985] 
Plant-related  quarantine,    , 
foreign; 

Fragrant  pears  from  China; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12987] 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Plant- related  quarantine, 
foreign: 

Potato  brown  rot  prevention; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12988] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Healtti 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Solid  wood  paci<ing  material; 
importation;  comments 
due  by  7-21-03;  published 
5-20-03  [FR  03-12503] 
Poultry  improvement: 
National  Poultry  Plan  and 
auxiliary  provisions- 
Plan  participants  and 
participating  flocks;  new 
or  modified  sampling 
and  testing  procedures; 
comments  due  t)y  7-22- 
03;  published  5-23-03 
[FR  03-12995] 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Poultry  products  (ratite 
only);  importation  from 
Australia  and  New 
Zealand  into  U.S.; 
comments  due  by  7-23- 
03;  published  6-23-03  [FR 
03-15740] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Designated  terrorists;  control 
imposition  and  expansion; 
comments  due  by  7-21-03; 


published  6-6-03  [FR  03- 
14253] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing  permit 
applications;  comments 
due  by  7-24-03; 
published  7-9-03  [FR 
03-17380] 
West  Coast  States  and 
Western  Pacific 
fisfieries — 
*       Pacific  Coast  groundfish; 
comments  due^jy  7-21- 
03;  published  5-22-03 
[FR  03-12885] 
Pacific  Coast  gnsundfish 
vessel  monitoring 
system;  comments  due 
by  7-21-03;  published 
5-22-03  [FR  03-12884] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atanospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  by  7-25- 
03;  published  7-10-03 
[FR  03-17239] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Information  assurarx:e; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-13000] 
Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  arKJ 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 
DEFENSE  DEPARTMENT 
Freedom  of  Information  Act; 
implementation: 
National  Security  Agency/ 
Central  Security  Service 
Freedom  of  Information 
Act  Program;  comments 
due  by  7-22-03;  published 
5-23-03  [FR  03-12969] 
DEFENSE  DEPARTMENT 
PnDtotype  projects; 
transactions  other  than 
contracts,  grants,  or 
cooperative  agreements; 
comments  due  by  7-21-03; 
published  5-20-03  [FR  03- 
12554] 

DEFENSE  DEPARTMENT 

Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act 


for  21st  Century; 
implenr)entation: 
Excess  ODD  aircraft  sales 
to  persons  or  entities 
providing  oil  spill  response 
services;  comments  due 
by  7-21-03;  published  5- 
22-03  [FR  03-12552] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control: 
State  operating  permits 
programs — 

Michigan;  comments  due 
by  7-23-03;  published 
6-23-03  [FR  03-15762] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Pennsylvania;  comments 
due  by  7-24-03;  published 
6-24-03  [FR  03-15759] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Pennsylvania;  comments 
due  by  7-24-03;  published 
6-24-03  [FR  03-15760] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

7-24-03;  published  6-24- 

03  [FR  03-15898] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

7-24-03;  published  6-24- 

03  [FR  03-15899] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Connecticut,  Massachusetts, 
and  Rhode  Island; 
comments  due  l)y  7-21- 
03;  published  6-20-03  [FR 
03-15126] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Connecticut,  Massachusetts, 
and  Rhode  Island; 


IV 
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comments  due  by  7-21- 
03;  puWished  6-20-03  [FR 
03-15127] 

Texas;  comments  due  by  7- 
21-03;  published  6-19-03 
[FR  03-15521] 

Wisconsin;  comments  due 
by  7-21-03;  published  6- 
20-03  [FR  03-15519] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Wisconsin;  comments  due 
by  7-21-03;  published  6- 
20-03  [FR  03-15520] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Antimicrobial  formulations  for 
food-contact  surface 
sanitizing  solutions;  active 
and  inert  ingredients; 
comments  due  by  7-25- 
03;  published  6-25-03  [FR 
03-16034] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Indoxacarb;  comments  due 
by  7-21-03;  published  5- 
21-03  [FR  03-12480] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Maneb,  etc.;  comments  due 
by  7-25-03;  published  6- 
25-03  [FR  03-15906] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pyrafluferi-ethyl;  comments 
due  by  7-21-03;  published 
5-21-03  [FR  03-12359] 

ENVIRONMENTAL 
1>R0TECTI0N  AGENCY 

Water  programs: 
Water  quality  standards — 
South  San  Francisco  Bay, 
CA;  copper  and  nickel; 
Federal  aquatic  life 
•water  quality  criteria 
withdrawn;  comments 
due  by  7-25-03; 
published  6-25-03  [FR    • 
03-16231] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 


Federal-State  Joint  Board 
on  Universal  Service — 
Schools  and  libraries; 
universal  service 
support  mechanism; 
comments  due  by  7-21- 
03;  published  6-20-03 
[FR  03-14929] 
Radio  frequency  devices: 
Radio  receivers;  interference 
immunity  performance 
specifications;  comments 
due  by  7-21-03;  published 
5-5-03  [FR  03-10951] 
Ultra- wideband  transmission 
systems;  unlicensed 
operation;  comments  due 
by  7-21-03;  published  4- 
22-03  [FR  03-09880] 
Radio  stations;  table  of 
assignments: 

Indiana;  comments  due  by 
7-21-03;  published  6-16- 
03  [FR  03-15070] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Biuret,  feed-grade; 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12785] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Proposed  rules  and  actions 
(84)  pubRshed  in  Federal 
Register  over  5  years  ago; 
notice  of  intent  to  withdraw; 
comments  due  by  7-21-03; 
published  4-22-03  [FR  03- 
09865] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Substance  Abuse  and 
Mental  Health  Services 
Administration 
Human  drugs; 
Opiate  addiction;  opioid 
drugs  use  In  maintenance 
and  detoxification 
treatment 

List  additions;  comments 
due  by  7-21-03; 
published  5-22-03  [FR 
03-11469] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 


Florida;  comments  due  by 
7-21-03;  published  5-20- 
03  [FR  03-12496] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Organization,  functions,  and 
authority  delegations: 
Great  Lake^i  Pitotage 
Director;  comments  due 
by  7-23^3;  published  6- 
23-03  [FR  03-15641) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Hampton  Roads,  VA; 
regulated  navigation  area; 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12549] 
Port  Everglades  Hartxir, 
Fort  Lauderdale,  FL;    ■ 
regulated  navigation  area; 
comments  due  by  7-21- 
03;  published  6-6-03  [FR 
03-14306] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  and  Federally  funded 
construction  projects;  open 
competition  and  govemment 
neutrality  towards 
govemment  contractors' 
labor  relations;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12798] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Callfomla  tiger  salamander; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12695] 

INTERIOR  DEPARTMENT 

Hearings  and  appeals 

procedures: 

Public  land;  special  rules; 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12504] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
ICN  Worldwide  Dosimetry 
Servrce;  comments  due 
by  7-21-03;  published  5-5- 
03  [FR  03-10967] 


SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Registered  transfer  agents; 
recordkeeping 
requirements;  comments 
due  by  7-21-03;  published 
6-20-03  [FR  03-15648] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 

documentation: 

Student  and  Exchange 
Visitor  Information 
System;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12653] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration  « 

Airmen  certification: 
Operation  Enduring 
Freedom;  relief  for 
participants;  comments 
due  by  7-21-03;  published 

i.      6-20-03  [FR  03-15643] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  7- 
23-03;  published  6-23-03 
[FR  03-15595] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 
Ainworthlness  directives: 
Eagle  Aircraft  (Maylasia) 
Sdn.  Bhd.;  comments  due 
by  7-25-03;  published  6- 
23-03  [FR  03-15726] 
McDonnell  Douglas; 
comments  due  by  7-21- 
03;  published  6-4-03  [FR 
03-13978] 
turtwmeca  S.A.;  comments 
due  by  7-21-03;  published 
5-20-03  [FR  03-12541] 
Class  E  airspace;  comments 
due  by  7-24-03;  published 
6-9-03  [FR  03-14427] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  7-25-03;  published 
6-19-03  [FR  03-15526] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehk:le  safety 

standards: 

Transportation  Recall 
Enhancement, 
Accountat)ility,  and 
Documentation  (TREAD) 

.  Act;  Implementation — 


il 


Tire  safety  information; 
comments  due  by  7-21- 
03;  published  6-5-03 
[FR  03-14160] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Privacy  Act;  implementation; 
comments  due  by  7-21-03; 
published  6-20-03  [FR  03- 
15638] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Paid  tax  return  preparers; 
electronic  filing;  cross- 
reference;  comments  due 
by  7-23-03;  published  4- 
24-03  [FR  03-10191] 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation;; 
comments  due  by  7-21-03; 


Federal  Register /Vol.  68,  No.  135 /Tuesday.  July  15,  2003 /Reader  Aids 


published  6-20-03  [FR  03- 
15638] 


LIST  OF  PUBLIC  LAWS 


This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  forni  from  the 


Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemef  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  t>e  available. 

H.R.  658/P.L.  IOa-44 

Accountant,  Compliance,  and 
Enforcement  Staffing  Act  of 
2003  (July  3,  2003;  117  Stat. 
842) 

S.  1276/P.L.  108-45 

Strengthen  AmeriCorps 
Program  Act  (July  3,  2003; 
117  Stat.  844) 

Last  List  July  3,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listsen/.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


•/• 


:  AEB   SMITH212J 

•  JOHN   SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD    20704 


OEC97RI 


A  renewal  notice  wiU  be 
sent  approximately  90  days 
before  the  shown  date. 


:  AFRDO  SMITH212J 

I  JOHN  SMITH 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 


—  •/•••• 
DBC97R1 


To  be  siKe  that  your  service"  continues  without  interruption,  please  return  your  renewal  notice  pron^idy. 
If  your  subscription  service  is  discontinued,  simply  send  your  noailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373.  " 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  E)ocuments,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Ofdar  PmcMslng  Codr 

*5468 


Superintendent  of  Documents  Subscription  Order  Form 

Charga  your  order. 
It's  EM*yI 

D  YES,  enter  my  subscription(s)  as  follows:  To  fax  your  orders  (2©2)  512-2250 

Pbooe  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  cnder  is  $ 

International  customers  please  add  25%. 


Price  inclndcs  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  jienonal  name 


Addidonal  address/attentioo  line 


(Please  type  or  print) 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

CD  GPO  Deposit  Account        |    |    |    I    I     I    I    \-\~] 
C  VISA       n  MasterCard  Account  , 


aty.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

MqrweaMkejDarBWKMdicnavaUiletOfldKriiMiers?     Q  Fl 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Authorizing  signature  li 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbureh.  PA  15250-7954 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  ttie  initial  publication  of  Federal 
aws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Reqiste^ 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

oae: 

_J  YlliIS,  enter  my  subscription(s)  as  follows: 


Older  Procwsing  Code 

*6216 


Charge  your  order. 
Ha  Eaayl 
To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25% 

L 

p>mpany  or  personal  name 


Price  indudes  regular  dcnnestic  postage  and  handling  and  is  subject  to  change. 


(Please  type  cw  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
I I  GPO  Deposit  Account 


$beet  address 


LJ  VISA       CUMastefCaid  Account 


]-n 


City,  State.  ZIP  code 


n 


(Credit  card  expiration  date) 


•ytime  phone  iiKluding  area  code 


Thank  you  for 
your  order! 


Purchase  order  number  (optional) 


Authorizing  signature 


203 


May  we  make  yoaroMiM/addicK  anvfabk  to  odier 


YES  NO 
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submissions,  and  approvals,  42131 
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Air  programs: 
Stratospheric  ozone  protection — 
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support  document,  41988-41989 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 

Clean  Air  Excellence  Awards  Program,  42020-42021 
Meetings: 

Science  Advisory  Board,  42021^2022 
Pesticide,  food,  and  feed  additive  petitions: 

BASF  Corp.,  42022-42026 

CP  Kelco,  42026-42030 

FMC  Corp.,  42030-42035 

Syngenta  Crop  Protection,  Inc.,  42035-42040 
Reports  and  guidance  documents;  availability,  etc.: 

Nylon  carpet.  Recovered  Materials  Advisory  Notice, 
42040-42043 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Export'lmport  Banit 

NOTKES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  42043—42058 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDoimell  Douglas,  41901-41903 

Pilatus  Aircraft  Ltd. ,  4 1 903-41 906 

Rolls-Royce  Corp.;  correction,  41906 
PROPOSED  RULES 

Airworthiness  directives: 
Empresa  Brasileira  de  Aeronautica,  S.A.  (EMBRAER), 

41973-41977 
Eurocopter  France,  41967-41973,  41977-41980 
NOTICES 

Repbrts  and  guidance  dociunents;  availability,  etc.: 
Seatbacks  and  seatback  mounted  accessories  compliance 
evaluation;  use  of  surrogate  parts;  correction,  42170 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
Deployment  and  subscribership  promotion  in  imserved 
and  underserved  areas,  including  tribal  and  insular 
areas,  41936-41942 
Telecommunications  Act  of  1996;  implementation 
Consumers'  long  distance  carriers;  unauthorized 
changes  (slamming),  41942 
PROPOSED  RULES 

Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
Deployment  and  subscribership  promotion  in  imserved 
and  imder served  areas,  including  tribal  and  insular 
areas,  41996-41998 
NOTICES 

Common  carrier  services: 
Telecommunications  carrier  eligibility  designation 
petitions — 
Corr  Wireless  Communications,  LLC,  42058 


Federal  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  42058-42059 

Federal  Ertergy  Regulatory  Commission 

NOTICES 

Hydroelectric  applications,  42019-42020 

Applications,  hearings,  determinations,  etc.: 

American  Electric  Power  Service  Corp.  et  al.,  42012- 
42013 

ANR  Pipeline  Co.,  42013 

Central  New  York  Oil  &  Gas  Co.,  LLC,  42013-42014 

Dominion  Cove  Point  LNG,  LP,  42014 

Eastern  Shore  Natural  Gas  Co.,  42014 

Florida  Gas  Transmission  Co.,  42014-42015 

Horizon  Pipeline  Co.,  L.L.C.,  42015 

Northern  Natural  Gas  Co.,  42015 

Southern  Star  Central  Gas  Pipeline,  Inc.,  42016        . 

Southwest  Gas  Storage  Co.,  42016 

Texas  Gas  Transmission,  LLC,  42016-42017 

TransColorado  Gas  Transmission  Co.,  42017 

Transcontinental  Gas  Pipe  Line  Corp.,  42017-42018 

Trunkline  LNG  Co.,  LLC,  42018 

WestGas  Interstate,  Inc.,  42018-42019 

Wyoming  Interstate  Co.,  Ltd.,  42019 

Federal  llaritime  Commission 

NOTICES 

Agreements  filed,  etc.,  42059  . 

Ocean  transportation  intermediary  licenses: 

A.G.  International  Freight  Forwarding,  Inc.,  et  al.,  42059- 
42060 

Fair  Deal  Shipping  &  Trading,  Inc.,  et  al.,  42060 

Federal  Mine  Safety  and  Healtti  Review  Commission 

NOTICES 

Meetings;  Sunshine  Act,  42133-42134  ^ 

Federal  Reserve  System 

RULES 

Bank  holding  companies  and  change  in  bank  control 
(Regulation  Y): 
Commodities  imderlying  derivative  contracts;  title 
delivery 
Correction,  41901 
NOTICES 
Banks  and  bank  holding  companies: 

Formations,  acquisitions,  and  mergers,  42060—42061 
Meetings;  Sunshine  Act,  42061 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Greater  Yellowstone  Area  National  Forests,  ID,  MT,  and 
WY,  41999-42000 
Meetings: 

Oregon  Coast  Provincial  Advisory  Committee,  42000 

General  Services  Administration 

PROPOSED  RULES 

Federal  property  management: 
Claims  collection 
Correction,  42170 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Maps  a  la  carte.  Inc.,  42126 
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Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Preventioii 
See  National  Institutes  of  Health 
See  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc/ 
Adolescent  Family  Life  Research  Program;  correction. 

T^UO  J. 

Organization,  ftmctions.  and  authority  delegations- 
Director.  Centers  for  Disease  Control  and  Prevention. 

Reports  and  guidance  documents;  availability,  etc  • 
HIV  Replication  and  Thymopoiesis  in  Adolescents- 
research  protocol,  42061-42062 

Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 
See  Coast  Guard 

Housing  and  Urtian  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  42075-42126 
Fair  Housing  Assistance  Program: 
State  and  local  fair  housing  enforcement  agencies- 
certification  list,  42183-42188 
Grants  and  cooperative  agreements;  availability  etc  - 
Indian  Tribes  and  Alaska  Native  Villages  CoiAmunity 
Development  Program,  42189-42239 

Interior  Department 

See  Geological  Survey  e 

See  Land  Management  Bureau 
See  Reclamation  Bureau 

NoncES^^''^  ^"""^^  Reclamation  and  Enforcement  Office 

Committees;  establishment,  renewal,  termination  etc  • 
Joint  Fire  Science  Program  Stakeholder  Advisory  Group. 

Internal  Revenue  Service 

RULES 

Income  taxes: 
Quahfied  retirement  plans- 
Written  explanations  provided  after  starting  annuitv 
dates,  41906-41911  ^ 

NOTICES 

Meetings: 
Taxpayer  Advocacy  Panels,  42168-42169 

International  Trade  Administration 

NOTICES 
Antidumping: 
Forged  stainless  steel  flanges  from— 

India,  42005-42006 
Honey  from — 

China,  42001-42002 
Polyethylene  retail  carrier  bags  from— 

China,  Malaysia,  and  Thailand,  42002-42004 
Pure  magnesium  from — 
Canada,  42004-^2005 
Applications,  hearings,  determinations,  etc.: 
ViUanova  University  et  al.,  42006-42007 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 
See  Antitrust  Division 


Land  Management  Bureau 

NOTICES 

Oil  and  gas  leases: 

Wyoming,  42127 
Public  land  orders: 

Idaho,  42127 

Michigan,  42127 

Oregon,  42127-42128 
Withdrawal  and  reservation  of  lands: 

California;  correction,  42128-42130 

Mine  Safety  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Malcohn  Baldrige  National  Quality  Award- 
Panel  of  Judges,  42007-42008 

National  Institutes  of  Health 

NOTICES 

hiventions.  Government-owned;  availability  for  Ucensing, 

Meetings: 

Alternative  Toxicological  Metiiods  Scientific  Advisory 

Committee.  42066-42067 
National  Cancer  histihite.  42065-42066 

National  Oceanic  and  Atmospheric  Administration 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone- 
Pacific  Ocean  perch,  41946 
Northeastern  United  States  fisheries- 
Spiny  dogfish,  41945-41946 
Marine  mammals: 
Sea  turtle  conservation — 
Virginia  waters;  pound  net  prohibition,  41942-41945 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 
Rulemaking  petitions: 
Leyse,  Robert  H.;  denied,  41963-41967 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  42134 
Environmental  statements;  availability,  etc- 

Duke  Energy  Corp.,  42136-42137 

Indiana  Michigan  Power  Co.,  42137-42139 

Nuclear  Fuel  Services,  Inc.,  42139-42140 
Applications,  hearings,  determinations,  etc.: 

PSEG  Nuclear,  LLC,  42134-42136 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Public  Health  Service 

NOTICES 

National  Toxicology  Program: 
Chemicals  nominated  for  toxicological  stiidies;  shidy 

recommendations,  42068-42071 
National  Institute  of  Environmental  Health  Sciences 
National  Institutes  of  Healtii— 
Dermal  and  ocular  irritancy  chemical  test  data  from 
ammal  and  human  studies  using  standard  testing 
methods,  42067-42068 


VI 
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Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
CALFED  Environmental  Water  Account,  CA;  fish 
protection  and  recovery  in  San  Francisco  Bay/ 
Sacramento-San  Joaquin  Delta,  42130-42131 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Shares  substitution  applications — 
National  Life  Insurance  Co.  et  al.,  42141-42147 
Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  42150 
Nasdaq  Liffe  Markets,  LLC,  42150-42152 
National  Association  of  Securities  Dealers,  Inc.,  42152- 
42153 
.  National  Securities  Clearing  Corp.,  42153—42154 
New  York  Stock  Exchange,  Inc.;  correction,  42170 
Philadelphia  Stock  Exchange,  Inc.,  42154-42155 
Applications,  hearings,  determinations,  etc.: 
Public  utility  holding  company  filings,  42147-42150 

Smail  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Nebraska,  42155-42156 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  41911-41913 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  41980-41982 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
CSX  Corp.  et  al.,  42159-42166 

Trade  Representative,  Office  of  United  States 

NOTICES 

Generalized  System  of  Preferences: 

2003  annual  product  and  country  eligibility  practices 
review,  42156-42157 


Algeria;  beneficiary  developing  coimtry  designation, 
42157-42159 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Surface  Transportation  Board 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  42159 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  42159 

Treasury  Department 

See  Community  Development  Financial  Institutions  Fund 

See  Internal  Revenue  Service 

NOTICES 

Bonds,  Treasury: 

8-3/4  percent  bonds  (2003-2008);  call  for  redemption. 
42166 
Meetings: 

Debt  Management  Advisory  Committee,  42166-42167 


Separate  Parts  In  This  Issue 

Part  II  =  . 

Environmental  Protection  Agency.  42171-42182 

Part  III 

Housing  and  Urban  Development  Department,  42183-42188 

Part  IV 

Housing  and  Urban  Development  Department,  42189-42239 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  10,  2003. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 
(FR  Doc.  03-17931  Filed  7-15-03;  8:45  am] 

BILUNG  COOE  6ZtO-01-P 


FEDERAL  RESERVE  SYSTEM 
12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-1146] 

Bank  Holding  Companies  and  Change 
In  Bank  Control;  Correction 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board). 
ACTION:  Final  rule;  Correction. 


SUMMARY:  On  July  3,  2003.  the  Board 
published  in  the  Federal  Register  a  final 
rule  amending  Regulation  Y.  The  rule 
permits  bank  holding  companies  to  take 
and  make  delivery  of  title  to 
commodities  underlying  commodity 
derivative  contracts  on  an 
instantaneous,  pass-through  basis  and  to 
enter  into  certain  commodity  derivative 
contracts  that  do  not  require  cash 
settlement  or  specifically  provide  for 
assigiiment,  termination,  or  offset  prior 
to  delivery.  This  dociunent  corrects  a 
footnote  in  the  final  rule. 
DATES:  The  correction  is  effective 
August  4,  2003  (i.e.,  the  effective  date  of 
the  final  rule). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  E.  Van  Der  Weide,  Counsel  (202/ 
452-2263),  or  Andrew  S.  Baer,  Counsel 
(202/452-2246),  Legal  Division.  For 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  (202)  263- 
4869. 

SUPPLEMENTARY  INFORMATION:  This 
document  corrects  the  footnote  in 
§  225.28  List  of  permissible  nonbanking 
activities.  In  the  final  rule,  FR  Doc.  03- 
16835  published  on  July  3,  2003  (68  FR 
39807),  make  the  following  corrections: 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

L^^  **°-  2003-NM-156-AD;  Amendment 
39-1 3224;  AD  2003-1 4-05] 

RIN  2120-AA64 

Airworthiness  Directhfes;  McDonnell 
Douglas  Model  717-200  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


§225.28    [Corrected] 

■  On  page  39810,  in  the  second  column, 
remove  the  references  to  footnote  12  in 
the  rule  text  and  footnote  and  replace 
them  with  references  to  footnote  9. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  McDonnell  Douglas 
Model  717  airplanes.  This  action 
requires  repetitive  inspections  for 
cracking  of  the  support  fitting 
assemblies  and  stop  pads  of  the  main 
spoiler  actuators,  and  follow-on  actions. 
This  action  is  necessary  to  find  and 
correct  cracking  of  the  support  fitting 
assemblies  of  the  main  spoiler  actuators, 
which  could  result  in  damage  of 
adjacent  structure  such  as  the  rear  spar 
or  upper  skin  panel,  and  consajuent 
reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  July  31,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  Julv  31 
2003.  ^      ' 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  er  before 
September  15,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14, 
Attention:  Rules  Docket  No.  2003-NM- 
156-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 


holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcommenmfaa.gov.  Comments  sent 
via  fax  or  the  hitemet  must  contain 
"Docket  No.  2003-NfM-156-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the      . 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  fi-om  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard. 
Long  Beach,  California  90846, 
Attention:  Data  and  Service 
Management,  Dept.  Cl-LSA  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  16ai  Lind 
Avenue,  SW.,  Renton,  Washington;  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register.  800 
North  Capitol  Sti«et,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
Engineer,  Airframe  Branch,  ANM-1 20L, 
FAA,  Los  Angeles  Aircraft  Certification' 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5238;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  On 

February  20,  2003,  the  FAA  issued  AD 
2003-04-24  (68  FR  9525,  February  28. 
2003)  for  certain  McDonnell  Douglas 
Model  717-200  series  airplanes.  That 
AD  required  a  one-time  inspection  for 
cracking  of  the  support  fitting 
assemblies  and  stop  pads  of  the  main 
spoiler  actuators,  and  follow-on  actions. 
That  AD  also  required  a  report  of  the 
results  of  the  one-time  inspection  that 
would  help  enable  the  manufacturer  to 
obtain  better  insight  into  the  nature, 
cause,  and  extent  of  the  cracking.  Such 
cracking  of  the  support  fitting 
assemblies  of  tiie  main  spoiler  actuators 
could  result  in  damage  of  adjacent 
structure  such  as  the  rear  spar  or  upper 
skin  panel,  and  consequent  reduced 
structiu-al  integrity  of  the  airplane.  ' 

Since  the  Issuance  of  That  AD 

Since  the  issuance  of  that  AD,  we 
have  received  new  reports  indicating 
cracking  in  one  of  the  four  spoiler  main 
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actuator  support  fitting  assemblies.  At 
least  one  cracked  support  fitting  has 
been  reported  at  each  of  the  four 
locations.  The  manufacturer  is  still 
investigating  the  possible  root  cause(s) 
of  the  cracking. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  (ASB) 
717-57A0016,  dated  May  29,  2003, 
which  describes  procedures  for 
performing  repetitive  visual  inspections 
to  find  cracking  of  the  left  and  right 
wing,  inboard  and  outboard  support 
fitting  assemblies  of  the  spoiler  main 
actuators.  If  no  cracking  is  detected,  the 
ASB  describes  procedures  for 
lubricating  the  spoiler  system.  If  any 
cracking  is  detected,  the  ASB  specifies 
contacting  the  manufacturer  for 
instructions  for  repair  and  additional 
inspections.  The  ASB  also  specifies  that 
results  of  the  inspections  be  reported  to 
the  manufactiu^r.  The  ASB  advises  that 
closing  action  for  the  repetitive 
inspections  will  be  provided  in  a  future 
service  bidletin. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplcmes  of  the  seime 
type  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 
of  the  actions  specified  in  the  service 
bulletin  described  previously,  except  as 
discussed  under  the  heading 
"Differences  Between  This  AD  and  the 
Alert  Service  Bulletin." 

Interim  Action 

This  is  considered  to  be  interim 
action.  Once  final  action  has  been 
identified,  developed,  and  approved, 
the  FAA  may  consider  further 
rulemaking. 

Clarification  of  Inspection  Type 

The  service  bulletin  identifies  the 
inspection  for  cracking  or  other 
discrepancy  as  a  "visual"  inspection. 
We  have  determined  that  the  inspection 
described  in  the  service  bulletin 
constitutes  a  "detailed"  inspection. 
Note  1  of  this  AD  defines  such  an 
inspection. 

Differences  Between  This  AD  and  the 
Alert  Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufactiirer  may  be  contacted  for 
disposition  of  cracking  conditions,  this 
AD  would  require  the  repair  of  those 
conditions  to  be  accomplished  per  a 
method  approved  by  the  FAA,  or  per 


data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Operators  may  note  that  the 
Accomplishment  Instructions  of  the 
ASB  specify  reporting  the  inspection 
results  to  the  manufacturer.  However, 
this  AD  does  not  require  operators  to 
submit  inspection  findings. 

Changes  to  14  CFR  Part  39/Efiect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Determination  of  Rule's  ECfective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  conmients  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  biilletin 
reference  as  two  separate  issues. 


•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  hiclude  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-156-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Polici^  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  fi-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [AiTMndMl] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
dirfective: 

2003-14-05    McDonneU  Douglas: 

Amendment  39-13224.  Docket  2003- 
NM-156-AD. 

Applicability:  All  Model  717-200 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  correct  cracicing  of  the  support 
fitting  assemblies  of  the  main  spoiler 
actuators,  which  could  result  in  damage  of 
adjacent  structure  such  as  the  rear  spar  or 
upper  skin  panel,  and  consequent  reduced 
structural  integrity  of  the  airplane; 
accomplish  the  following: 

Repetitive  Detailed  Inspections 

(a)  Prior  to  the  accumulation  of  2,000  total 
flight  hours,  or  within  550  flight  hours  after 
the  effective  date  of  this  AD:  Perform  a 
detailed  inspection  for  cracking  of  the 
support  fitting  assemblies  and  stop  pads  of 
the  main  spoiler  actuators,  per  the 
Accomplishment  Listructions  of  Boeing  Alert 
Service  Bulletin  (ASB)  717-57A0016,  dated 
May  29,  2003.  Thereafter,  repeat  the  detailed 
inspections  at  intervals  not  to  exceed  550 
flight  hours. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  aYea,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

No  Cracking  Found:  Follow-on  Action 

(b)  If  no  cracking  is  found  during  any 

'i^^Pf^r""  '■^""^'^  ^y  paragraph  (a)  of  this 
AD.  before  further  flight,  lubricate  the  spoiler 
system  and  ensure  that  grease  "squeeze-out" 
occurs  at  the  locations  indicated  in  Figure  3 
of  the  Accomplishment  histructions  of 
Boeing  Alert  Service  Bulletin  717-57A0016 
dated  May  29,  2003. 

If  Any  Cracking  Found: 

(c)  If  any  cracking  is  found,  before  further 
flight,  repair  and  perform  follow-on 
inspections  per  a  method  approved  by  the 
Manager,  Los  Angeles  Aircraft  CertificaUon 
Office  (AGO),  FAA;  or  per  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Los  Angeles 
AGO.  to  make  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
specifically  reference  this  AD. 
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No  Reporting  Requirements 

(d)  Although  the  Accomplishment 
Instructions  of  the  ASB  referenced  in  this  AD 
specifies  to  submit  information  to  the 
manufacturer,  this  AD  does  not  include  such 
a  requirement 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager.  Los  Angeles  AGO,  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

Incorporation  by  Reference 

(f)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  717-57A0016 
dated  May  29,  2003.  This  incorporation  by  ' 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  vrith  5  U  S  G 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach,  California  90846. 
Attention:  Data  and  Service  Management 
Dept.  C1-L5A  (D800-O024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Du^torate,  1601  Und  Avenue,  SW.,  Renton 
Waslungton;  at  the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Sb-eet,  NW.,  suite  700,  Washington, 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
)uly  31,2003. 

Issued  in  Renton.  Washington,  on  lulv  3 
2003.  '    J    ' 

Vi  L.  Upski, 

Manager,  Transport  Airplane  Directomte, 
Aircraft  Certification  Service. 

[FR  Doc.  03-17430  Filed  7-15-03;  8:45  am] 
HLUNG  COOC  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2002-CE-51-AD;  Amendment 
39-13226;  AD  2003-14-07] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Pilatus  Aircraft  Ltd. 
(Pilatus)  Models  PC-12  and  PC-12/45 
airplanes.  This  AD  requires  you  to 
repetitively  replace  die  nose  landing 
gear  (NLG)  drag  link  right-hand  part 
every  4,000  landings  until  an  improved 


design  NLG  drag  link  right-hand  part  is 
mstalled.  This  AD  also  requires  you  to 
install  an  improved  design  NLG  drag 
link  right-hand  part  as  terminating 
action  for  the  repetitive  replacements. 
This  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  stinictural  failure  of  die  nose 
landing  gear  (NLG)  caused  by  fatigue 
damage  to  die  NLG  drag  link  right-hand 
part  that  develops  over  time.  Such 
failure  could  result  in  either  an 
imintended  NLG  extension  during  flight 
or  the  NLG  not  property  locking  upon 
extension,  which  could  lead  to  loss  of 
airplane  control  during  landing 
operations. 

DATES:  This  AD  becomes  effective  on 
September  5,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  September  5,  2003. 
ADDRESSES:  You  may  get  die  service 
information  referenced  in  this  AD  from 
Pilatus  Business  Aircraft  Ltd.,  Product 
Support  Department.  11755  Airport 
Way,  Broomfield,  Colorado  8002 1 ; 
telephone:  (303)  465-9099;  facsimile- 
(303)  465-6040.  You  may  view  diis 
information  at  the  Federal  Aviation 
Aininistration  (FAA).  Centi-al  Region, 
Office  of  the  Regional  Coimsel, 
Attention:  Rules  Docket  No.  2002-CE- 
51-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
die  Federal  Register,  800  Nordi  Capitol 
Sti-eet,  NW.  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301.  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 
Discussion 

What  events  have  caused  this  AD? 
The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Swritzeriand,  recendy 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Pilatus  Models  PC- 
12  and  PC-12/45  airplanes.  The  FOCA 
reports  diat  3  aircraft  experiwiced  a 
failure  of  the  nose  landing  gear  (NLG) 
drag  link  assembly  during  cruise  flight. 
The  actuator  attachment  levers  on  the  ' 
right-hand  upper  drag  link  part  failed, 
hi  all  cases,  die  NLG  fell  out  due  to 
gravity,  and  the  emergency  spring  pack 
extended  it  forward  and  allowed  safe 
landings. 

What  is  the  potential  impact  if  FAA 
took  no  action?  Structural  failure  of  die 
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NLG  drag  link  right-hand  part  could 
result  in  either  an  unintended  NLG 
extension  during  flight  or  the  NLG  not 
properly  locking  upon  extension.  This 
could  lead  to  loss  of  airplane  control 
during  landing  operations. 

Has  FAA  tcucen  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  all  Pilatus 
Models  PC-12  and  PC-12/45  airplanes. 
This  proposal  was  published  in  the 
Federal  Register  as  a  supplemental 
notice  of  proposed  rulemaking  (NPRM) 
on  April  23,  2003  (68  PR  19963).  The 
supplemental  NPRM  proposed  to 
require  you  to  repetitively  replace  the 
nose  landing  gear  (NLG)  drag  link  right- 
hand  part  every  4,000  landings  imtil  an 
improved  design  NLG  drag  link  right- 
hand  part  is  installed.  The  NPRM  also 
proposed  to  require  you  to  install  an 
improved  design  NLG  drag  link  right- 
hand  part  as  terminating  action  for  the 
repetitive  replacements. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 
amendment.  The  following  presents  the 
comments  received  on  the  proposal  and 
FAA's  response  to  each  comment: 

Conunent  Issue  No.  1:  Temporary 
Revision  Incorporated  in  Aircraft 
Maintenance  Manual 

What  is  the  commenter's  concern?  A 
commenter  states  that  when  the  NPRM 
and  the  supplemental  NPRM  were 
issued  that  the  reference  to  Temporary 
Revision  No.  32-14,  dated  June  4,  2002, 


to  Pilatus  PC-12  Maintenance  Manual 
32-20-06,  was  correct.  However,  since 
issuance  of  the  NPRMs,  Pilatus  has 
incorporated  the  temporary  revision 
into  the  Pilatus  PC-12  Maintenance 
Manual.  The  commenter  recommends 
that  FAA  revise  the  reference  to  read  the 
Pilatus  PC-12  Maintenance  Manual  32- 
20-06  iiistead  of  the  temporary  revision. 

What  is  FAA's  response  to  the 
concern?  We  concur  with  the 
commenter  and  for  clarity  and 
completeness  will  change  the  final  rule 
AD  action  to  incorporate  this  change. 

Comment  Issue  No.  2:  Use  of  Correct 
Service  Bulletin 

What  is  the  commenter's  concern?  A 
commenter  states  that  Pilatus  1^  issued 
PC12  Service  Bulletin  No.  32-014, 
Revision  No.  1,  dated  May  13,  2003, 
which  includes  minor  changes. 
However,  the  commenter  points  out  that 
compliance  following  either  the  original 
service  bulletin  or  the  revised  service 
bulletin  should  be  acceptable.  Further, 
operators  who  do  the  work  following 
the  revised  service  bulletin  should  not 
need  to  request  an  alternative  method  of 
compliance  (AMCX]).  The  commenter 
recommends  the  final  AD  action  include 
references  to  the  original  service 
bulletin  and  the  revised  service  bulletin. 

What  is  FAA's  response  to  the 
concern?  The  FAA  agrees  and  we  are 
changing  the  final  rule  AD  to  provide 
for  owners/operators  who  accomplish 
the  work  under  either  the  original 
service  bulletin  or  Revision  1  of  the 
service  bulletin. 


FAA's  Determination 

What  is  FAA 's  final  determination  on 
this  issue?  We  carefully  reviewed  all 
available  information  related  to  the 
subject  presented  above  and  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  the  changes 
discussed  above  and  minor  editorial 
corrections.  We  have  determined  that 
these  changes  and  minor  corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  imsafe 

condition;  and 
— Do  not  add  any  additional  binden 
.upon  the  public  than  was  already 

proposed  in  the  NPRM. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  AD?  On  July  10,  2002, 
FAA  published  a  new  version  of  14  CFR 
part  39  (67  FR  47997,  July  22,  2002), 
which  governs  FAA's  AD  system.  This 
regulation  now  includes  material  that 
relates  to  special  flight  permits, 
alternative  methods  of  compliance,  and 
altered  products.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
265  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  the  replacement 
with  the  same  design  part: 


LatKjr  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S.  operators 

6  workhours  x  $60  per  hour  =  $360 

$1,000 

$1,360 

$1,360x265  =  $360,400. 

We  estimate  the  following  costs  to 
accomplish  the  replacement  with  the 
improved  design  part: 


Labor  cost 

Parts  cost 

Total  cost  per 
airplane 

Total  cost  on  U.S.  operators 

6  worWiours  x  $60  per  hour  -  $360  

$2,200 

$2,560 

$2,560  X  265  =  $678,400. 

Compliance  Time  of  This  AD 

What  is  the  compliance  time  of  this 
AD?  The  compliance  time  of  this  AD  is 
based  on  the  niunber  of  landings  rather 
than  hours  TIS. 

Why  is  the  compliance  time  of  this  AD 
presented  in  landings?  The  reason  for 
this  type  of  compliance  is  that  the  area 
that  is  showing  fatigue  is  the  NLG  drag 
link  right-hand  part.  This  area  of  the 


airplane  is  used  during  the  landing 
operation.  We  have  determined  to  base 
the  compliance  time  for  this  AD  upon 
the  number  of  landings. 

Since  airplane  operators  are  not 
required  to  keep  track  of  landings,  we 
will  provide  a  method  of  calculating 
hours  TIS  into  landings. 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
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have  federalism  implications  imder 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  I  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regaiatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
SafBty. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


Actions 


(1)  Replace  the  nose  landing  gear  (NLG)  drag 
link  righthand  part,  part  number  (P/N^ 
532.20.12.140  with:. 

(i)  The  same  P/N  532.20.12.140  or  FAA-ap- 
proved  equivalent  part  number;  or. 

(li)  Improved  design  NLG  drag  link  right-hand 
part.  P/N  532.20.12.289. 

(2)  If  replacement  in  paragraph  (d)(1)  is  with 
the  original  style  part,  replace  with- 

(i)  The  same  P/N  532.20.12.140  or  FAA-ap- 
proved  equivalent  part  number;  or. 

(ii)  Improved  design  NLG  drag  link  right-hand 
part,  P/N  532.20.12.289. 

(3)  Unless  already  accomplished  per  paragraph 
(d)(1)  or  (d)(2).  replace  the  NLG  drag  link 
nght-hand  part,  P/N  532.20.12.140,  with  an 
improved  design  NLG  drag  link  right-hand 
part.  P/N  532.20.12.289  or  FAA-approved 
equivalent  part  number.  Installing  the  im- 
proved part  number  temiinates  the  repetitive 
replacement  requirements  of  paragraph  (d)(2) 
of  this  AD.  ^-    a    K    WW 

(4)  Do  not  Install,  on  any  affected  airplane,  an 
NLG  drag  link  right-hand  part  that  is  not  P/N 
532.20.12.289  or  FAA-approved  equivalent 
part  number. 


Compliance 


2003-14-07    Pilatus  Aircraft  Ltd.: 

Amendment  39-13226;  Docket  No 
2002-CE-51-AD. 

(a)  What  airplanes  are  affected  by  this  AD'' 
This  AD  affects  Models  PC-12  and  PC-12/45 
airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  structural  failure  of  the  nose 
landing  gear  (NLG)  caused  by  fatigue  damage 
to  the  NLG  drag  link  right-hand  part  that 
develops  over  time.  Such  failure  could  result 
in  either  an  unintended  NLG  extension 
during  flight  or  the  NLG  not  properly  locking 
upon  extension,  which  could  lead  to  loss  of 
airplane  control  during  landing  operations. 

(d)  What  actions  must!  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Upon  the  accumulatron  of  4.000  landings  on 
the  nose  landing  gear  (NLG)  drag  link  right 
hand  part  or  within  the  next  100  landings 
after  September  5,  2003  (the  effective  date 
of  this  AD).  whk:hever  occurs  later  Incorpo- 
ration of  the  improved-design  NLG  drag  link 
brace  is  tenninating  action  for  this  AD. 

Upon  the  accumulation  of  4,000  landings.  In- 
corporation of  improved-design  NLG  drag 
link  brace  is  tenninating  action  for  this  AD. 


At  the  third  replacement  required  in  paraqraoh 
(d)(2)  of  this  AD.  ►-    »    K 


Procedures 


When  an  improved  P/N  532.20.12.289  NLG 
drag  link  part  is  installed  after  the  effective 
date  of  this  AD. 


In  accordance  with  the  Pilatus  PC-12  the 
Maintenance  Manual  32-20-06,  pages  401 
through  405.  dated  October  1 ,  2002. 


In  accordance  with  the  Pilatus  PC-12  Mainte- 
nance Manual  32-20-06,  pages  401 
through  405.  dated  October  1,  2002 


In  accordance  with  either  Pilatus  Aircraft  Ltd 
PCI 2  Sen/rce  Bulletin  No.  32-014  dated 
August  13,  2002,  or  Pilatus  Aircraft  Ltd 
PC12  Servrce  Bulletin  No.  32-014,  Reviswn 
No.  1,  dated  May  13,  2003,  and  the  Pilatus 
PC-12  Maintenance  Manual. 


Not  Applk^ble. 


Xe)  What  if  I  do  not  keep  track  of  landings! 
The  compliance  times  of  this  AD  are 
presented  in  landings  instead  of  hours  time- 
in-service  (TIS).  If  landings  are  not  known, 
hours  TIS  may  be  used  by  dividing  the 
numbers  of  hours  TIS  by  the  unknown 
landings  factor  (0.75). 

Note  1:  For  the  purposes  of  this  AD.  3,000 
hours  TIS  would  be  equivalent  to  4,000 
landings  (3,000  hours/0.75  =  4.000  landings). 

(f)  Can  I  comply  with  this  AD  in  any  other 
way?  Tc  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time, 
use  the  procedures  in  14  CFR  39.19.  Send 
these  requests  to  the  Standards  Office 
Manager,  Small  Airplane  Directorate.  Contact 
Doug  Rudolph.  Aerospace  Engineer.  FAA. 
Small  Airplane  Directorate.  901  Locust, 
Room  301.  Kansas  City,  Missouri  64106; 


telephone:  (816)  329-1059;  facsimile:  (816) 
329-4090  for  information  on  any  already 
approved  alternative  methods  of  compliance. 

(g)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
either  Pilatus  Aircraft  Ltd.  PCl2  Service 
Bulletin  No.  32-014.  dated  August  13  2002 
or  Pilatus  Aircraft  Ltd.  PCl2  Service  Bulletin 
No.  32-014.  Revision  No.  1,  dated  May  13 
2003;  and  Pilatus  PC-12  Maintenance' 
Manual  32-20-06,  pages  401  through  405 
dated  October  1,  2002.  The  Director  of  the' 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Pilatus 
Aircraft  Ltd..  Customer  Liaison  Manager. 
CH-6371  Stans,  Switzeriand;  telephone:  +41 
41  619  63  19;  facsimile:  +41  41  619  6224;  or 
from  Pilatus  Business  Aircraft  Ltd..  Product 


Support  Department.  11755  Airport  Way, 
Broomfield.  Colorado  80021;  telephone:  (303) 
465-9099:  facsimile:  (303)  465-6040.  You 
may  view  copies  at  the  FAA,  Central  Region. 
Office  of  the  Regional  Counsel.  901  Locust. 
Room  506.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  Number  HB  2002-271.  dated 
June  17.2002. 

(h)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  September  5,  2003. 
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Issued  in  Kansas  City,  Missouri,  on  July  7, 
2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-17566  Filed  7-15-03;  8:45  am) 
BILUNQ  COO€  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-23-AD;  Amendment 
39-13210;  AD  2003-13-10] 

RiN212&-AA64 

Airworthiness  Directives;  Rolls-Royce 
Corporation  (formerly  Allison  Engine 
Company,  Allison  Gas  Turbine 
Division,  and  Detroit  Diesel  Allison) 
Models  250-C30R/3,  -C30R/3M,  -C47B, 
and  -C47M  Turt)oshaft  Engines; 
Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments,  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2003-13-10,  applicable  to  Rolls- 
Royce  Corporation  (formerly  Allison 
Engine  Company.  Allison  Gas  Turbine 
Division,  and  Detroit  Diesel  Allison) 
Models  250-C30R/3.  -C30R/3M,  -C47B, 
and  -C47M  turboshaft  engines.  AD 
2003-13-10  was  published  in  the 
Federal  Register  on  June  30.  2003  (68 
FR  38590).  In  the  compliance  section, 
paragraph  (f)  incorrectly  references  a 
compliance  date  of  July  15,  2003  and 
should  reference  a  compliance  date  of 
July  31,  2003.  This  document  corrects 

.  that  date.  In  all  other  respects,  the 
original  document  remains  the  same. 
EFFECTIVE  DATE:  July  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Khailaa  Hosny,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  2300  East  Devon  Avenue,  Des 
Plaines,  IL  60018^696;  telephone  (847) 
294-7134;  fax  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule;  request  for  comments 
airworthiness  directive  FR  DOC.  03- 
15993,  applicable  to  Rolls-Royce 

t  Corporation  (formerly  Allison  Engine 
Company,  Allison  Gas  Turbine  Division, 
and  Detroit  Diesel  Allison)  Models  250- 
C30R/3,  -C30Ry3M,  -C47B,  and  -C47M 
turboshaft  engines,  was  published  in  the 
Federal  Register  on  June  30,  2003  (68 

.  FR  38590).  The  following  correction  is 
needed: 


On  page  38592,  in  the  first  column, 
under  Initial  Inspection  heading, 
paragraph  (f),  fifth  line,  which  reads  "no 
later  than  July  15,  2003,  in  accordance 

*  *   *  "  is  corrected  to  read  "no  later 

than  July  31,  2003,  in  accordance 

*  *   *  " 

Issued  in  Burlington,  MA.  on  July  10.  2003. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-17950  Filed  7-15-03;  8:45  am) 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  1  and  602 

[TO  9076] 
RIN1545-AX34 

Special  Rules  Under  Section  417(a)(7) 
for  Written  Explanations  Provided  by 
Qualified  Retirement  Plans  After 
Annuity  Starting  Dates 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  special  rule 
added  by  the  Small  Business  Job 
Protection  Act  of  1996  which  permits 
the  required  written  explanations  of 
certain  benefits  to  be  provided  by 
qualified  retirement  plans  to  plan 
participants  after  the  annuity  starting 
date.  These  final  regulations  affect 
sponsors  and  administrators  of  qualified 
retirement  plans,  and  participants  in 
those  plans. 

DATES:  Effective  Date:  These  regulations 
are  effective  July  16,  2003. 

Applicability  Date:  These  regulations 
apply  to  plan  years  beginning  on  or  after 
January  1,  2004. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Walsh  (202)  622-6090  (not  a  toll- 
fi-ee  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d))  under  control  number  1545- 
1724. 

The  collection  of  information  in  this 
final  regulation  is  in  §  1.417(e)- 
l(b)(3)(iv)(B)  and  §  1.417(e)- 
l(b)(3)(v)(A).  This  collection  of 


information  is  required  by  the  IRS  to 
ensure  that  the  participant  and  the 
participant's  spouse  consent  to  a  form  of 
distribution  from  a  qualified  retirement 
plan  that  may  result  in  reduced  periodic 
payments. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  might 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  26  CFR  part  1  imder  section  417(a)(7). 
On  January  17,  2001,  a  notice  of 
proposed  rulemaking  (REG-109481-99) 
was  published  in  the  Federal  Register 
(66  FR  3916)  under  section  417(a)(7)  of 
the  Internal  Revenue  Code.  No  public 
hearing  was  requested  or  held.  Written 
conunents  responding  to  the  notice  of 
proposed  rulemaking  were  received. 
After  consideration  of  all  the  comments, 
the  proposed  regulations  are  adopted  as 
amended  by  this  Treasury  decision. 

Section  401(a)(ll)  of  the  Internal 
Revenue  Code  provides  that,  subject  to 
certain  exceptions,  all  distributions 
from  a  qualified  plan  must  be  made  in 
the  form  of  a  quaiified  joint  and 
survivor  annuity  (QJSA).  One  such 
exception  is  provided  in  section  417, 
which  allows  a  participant  to  elect  to 
waive  the  QJSA  in  favor  of  another  form 
of  distribution.  Section  417(a)(2) 
provides  that,  for  the  waiver  to  be  valid, 
the  participant's  spouse  must  consent  to 
the  waiver.  Section  417(a)(3)(A)  requires 
a  qualified  plan  to  provide  to  each 
participant,  within  a  reasonable  period 
of  time  before  the  annuity  starting  date, 
a  written  explanation  (QJSA 
explanation)  that  describes  the  QJSA. 
the  right  to  waive  the  QJSA,  and  the 
rights  of  the  participant's  spouse. 

Section  417(a)(7),  which  was  added  to 
the  Code  by  section  1451(a)  of  the  Small 
Business  Job  Protection  Act  of  1996, 
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Public  Law  104-188  (110  Stat.  1755) 
(SBJPA),  creates  an  exception  to  the 
rules  of  section  417(a)(3)(A),  effective 
for  plan  years  beginning  after  December 
31. 1996.  Section  417(a)(7)(A)  provides 
that,  notwathstanding  any  other 
provision  of  section  417(a),  a  plan  may 
furnish  the  QJSA  explanation  after  the 
annuity  stating  date,  as  long  as  the 
applicable  election  period  is  extended 
for  at  least  30  days  after  the  date  on 
which  the  explanation  is  furnished 
Thus,  section  417(a)(7)(A)  allows  the 
annuity  starting  date  to  be  a  date  that  is 
earlier  than  the  date  the  QJSA 
explanation  is  provided,  thereby 
allowing  the  retroactive  payment  of 
benefits  that  are  attributable  to  the 
period  before  the  QJSA  explanation  is 
provided.  Section  417(a)(7)(A)(ii) 
provides  that  the  Secretary  may  limit 
the  application  of  the  provision 
permitting  the  selection  of  a  retroactive 
annuity  starting  date  by  regulations, 
except  that  the  regulations  may  not  limit 
the  period  of  time  by  which  the  annuity 
starting  date  precedes  the  furnishing  of 
the  written  explanation  other  than  by 
providing  that  the  retroactive  annuity 
starting  date  may  not  be  earlier  than 
termination  of  employment. 

Section  205(c)(8)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
Public  Uw  93-406  (88  Stat.  829) 
(ERISA),  provides  a  parallel  rule  to 
section  417(a)(7)  of  the  Code  that 
applies  under  Title  I  of  ERISA,  and 
authorizes  the  Secretary  of  the  Treasury 
to  issue  regidations  limiting  the 
application  of  Uie  general  rule.  Thus, 
Treasury  regulations  issued  under 
section  417(a)(7)  of  die  Code  apply  as 
well  for  purposes  of  section  205(c)(8)  of 
ERISA. 
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Explanation  of  Provisions 

In  accordance  with  section 
417(a)(7)(A),  these  regulations  provide 
Uiat  the  QJSA  explanation  may  be 
furnished  on  or  after  the  annuity 
starting  date  under  certain 
circumstances.  The  regulations  refer  to 
the  annuity  starting  date  in  such  cases 
as  the  "retroactive  aimuity  starting 
date",  define  how  payments  are  made  in 
the  case  of  a  retroactive  annuity  starting 
date,  and  set  conditions  for  the  use  of 
a  retroactive  annuity  starting  date. 

Like  the  proposed  regulations,  the 
final  regulations  provide  that  a 
reti'oactive  annuity  starting  date  may  be 
used  only  if  the  plan  provides  for  it  and 
the  participant  affinnatively  elects  to 
use  the  retroactive  annuity  starting  date. 
If  a  participant  affirmatively  elects  a 
retroactive  annuity  starting  date,  the 
participant  must  be  put  in 
approximately  the  same  situation  he  or 
she  wo^ld  have  been  in  had  benefit 


payments  actually  commenced  on  the 
retroactive  annuity  starting  date. 
Accordingly,  in  the  case  where  a 
participant  affirmatively  elects  a 
reti-oactive  annuity  starting  date,  the 
plan  benefits  must  be  determined  as  of 
that  retroactive  annuity  starting  date 
(including  the  application  of  section  415 
^d,  if  applicable,  section  417(e)(3)  as  of 
that  retroactive  annuity  starting  date).  If 
the  plan  benefits  are  determined  in  that 
manner,  futiire  periodic  payments  for  a 
participant  who  elects  a  retroactive 
annuity  starting  date  will  be  die  same  as 
the  periodic  payments  that  would  have 
been  paid  to  the  participant  had 
payments  actually  commenced  on  the 
retroactive  annuity  starting  date,  hi 
addition,  the  participant  must  receive  a 
make-up  amount  to  reflect  any  missed 
payments  (with  an  appropriate 
adjustinent  for  interest  fi'om  the  date  the 
payments  would  have  been  made  to  the 
date  of  actual  payment). 

Several  commentators  suggested  that 
an  adjustinent  for  interest  should  not  be 
required  where  the  period  between  the 
reti-oactive  annuity  starting  date  and  die 
date  payments  begin  was  less  dian  tiiree 
or  four  mondis.  ft  was  argued  that  die 
requirement  of  an  interest  adjustment  in 
such  a  case  may  create  burdens  for  the 
plan  that  are  more  significant  diat  the 
additional  money  that  may  be  paid  to 
the  participant.  The  Treasury 
Departinent  and  die  IRS  continue  to 
believe  that  an  appropriate  adjustment 
for  interest  is  needed  for  make-up 
payments.  Thus,  die  final  regulations 
retain  the  rule  that  an  appropriate 
adjustment  is  required  for  make-up 
payments.  Thp  extent  to  which  an 
adjustment  is  appropriate  for  a 
particular  make-up  payment  depends  on 
the  facts  and  circumstances  related  to 
that  payment. 

The  final  regulations  retain  the  rules' 
fi-om  the  proposed  regulations  that 
provide  that  the  notice,  consent,  and 
election  rules  of  section  417(a)(1),  (2), 
and  (3)  apply  to  the  retitiactive  payment 
of  benefits  but  with  several 
modifications.  These  modifications 
generally  reflect  die  fact  diat  the 
existing  timing  rules  relating  to  notice 
and  consent  are  generally  determined 
with  reference  to  an  annuity  starting 
date  that  is  after  the  furnishing  of  the 
QJSA  explanation  by  a  period  of  up  to 
90  days.  1  If  legislation  currendy 


'  For  example,  section  417(a)(1)  provides  that  a 
participant  may  elect  to  waive  the  QJSA  within  the 
applicable  election  period"  which  is  defined  by 
section  417(a)(6)  as  the  90-day  period  ending  on  the 
annuity  starting  date.  Similarly.  §  1.417(e)-l(b)(3)(i) 
provides  that  the  written  consent  of  the  plan 
participant  and  the  participant's  spouse  must  be 
made  no  more  than  90  days  before  the  annuity 
starting  date.  Also.  §  1.417(e)-l(b)(3)(ii)  provides 


pending  in  Congress  changing  the  90- 
day  QJSA  election  period  to  180  days  is 
enacted,  it  is  anticipated  that  the 
regulations  vdll  be  modffied  to  reflect 
that  change. 

The  final  regidations  also  retain  the 
special  spousal  consent  rule  provided 
for  under  the  proposed  regulations. 
Under  diis  special  rule,  die  participant's 
spouse  as  of  the  time  distributions 
actually  commence  must  consent  to  the 
retroactive  annuity  starting  date 
election,  if  die  survivor  payments  under 
the  retroactive  aimuity  are  less  than 
under  a  QJSA  widi  an  annuity  starting 
date  after  die  date  die  QJSA  explanation 
was  provided.  This  special  rule  applies 
even  if  the  form  of  benefit  diat  die 
participant  elects  as  of  the  reti-oactive 
annuity  starting  date  is  a  QJSA.  Thus, 
for  example,  where  a  QJSA  diat  begins 
after  die  QJSA  explanation  is  fiunished 
would  provide  $1,000  mondily  to  die 
participant  with  a  survivor  annuity  of 
$500  monthly  to  the  spouse,  and  a  QJSA 
with  a  retroactive  annuity  starting  date 
would  provide  $900  mondily  to  die 
participant  with  a  survivor  annuity  of 
$450  monddy  to  the  spouse,  together 
widi  a  $20,000  make-up  payment  to  die 
participant,  die  participant  would  be 
required  to  obtain  die  consent  of  die 
ciurent  spouse  in  order  to  elect  the 
retroactive  annuity  starting  date. 
Spousal  consent  would  be  required  in 
this  example  because  the  spouse  has  a 
statutory  entitlement  to  a  survivor 
benefit  of  at  least  $500  per  mondi  under 
a  QJSA  with  a  current  annuity  starting 

Various  comments  were  received 
regarding  this  spousal  consent 
requirement.  For  example,  it  was 
suggested  diat  spousal  consent  should 
not  be  required  in  the  cases  of  short 
delay  if  the  QJSA  form  is  elected,  or 
where  the  survivor  benefit  under  the 
retroactive  annuity  starting  date  is  at 
least  95%  of  the  survivor  annuity 
payable  under  a  current  QJSA,  because 
requiring  consent  in  such  a  case  would 
create  additional  work  and  confusion 
and  result  in  litde  benefit  to  die  spouse. 
The  regulations  are  not  changed  in  this 
regard,  as  the  Treasury  Department  and 
the  IRS  believe  that  spousal  protection 
cannot  be  diminished  below  the 
statiitorily  prescribed  QJSA  widiout 
spousal  consent.  However,  these 
regulations  provide  diat  such  consent  is 
only  necessary  where  the  survivor 
annuity  is  less  dian  50%  of  the  amount 
of  the  annuity  payable  during  the  life  of 
the  participant  under  a  currendy 
commencing  QJSA.  Thus,  in  the 


that  the  QJSA  explanation  must  generally  be 
provided  no  less  than  30  days  and  no  more  than 
90  days  before  the  annuity  starting  date. 
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example  provided  above,  if  the 
participant  elected  a  QJSA  with  a 
retroactive  annuity  starting  date  and  a 
66%<*  survivor  annuity,  the  QJSA 
would  provide  $840  monthly  to  the 
participant  with  a  survivor  annuity  of 
$560  to  the  participant's  spouse  and  a 
make-up  payment  of  $18,666.  Spousal 
consent  is  not  required  in  such  a  case 
because  the  $560  survivor  annuity 
exceeds  the  minimum  permissible 
under  a  ciuxently  commencing  QJSA. 
The  proposed  regulations  impose  an 

.additional  condition  on  the  availability 
of  a  retroactive  annuity  starting  date, 
regarding  the  permissible  amount  of  the 
distribution  under  sections  417(e)(3)  (if 
applicable)  and  415.  To  satisfy  this 
condition,  the  distribution  must  be 
adjusted,  if  necessary,  to  satisfy  the 
requirements  of  sections  417(e)(3)  (if 
applicable)  and  415  where  the  date  the 
distribution  commences  is  substituted 
for  the  annuity  starting  date. 

Several  comments  reused  concerns 
regarding  the  requirement  that  sections 
415  and  417(e)(3)  be  satisfied  as  of  the 
date  of  distribution  as  well  as  the 
retroactive  annuity  starting  date.  Some 
commentators  suggested  that  testing 
whether  the  distributions  satisfy  section 

*  415  as  of  the  date  of  distribution  could 
be  particularly  restrictive  for 
multiemployer  plans.  The 
commentators  noted,  for  example,  that 
for  a  participant  who  left  covered 
service  under  a  multiemployer  plan  at 
age  60  and  retires  at  age  68  under  a  plan 
with  an  age-62  normal  retirement  age, 
the  amount  payable  in  the  year  of 
benefit  commencement,  as  calculated 

■  for  pmposes  of  section  415.  could  well 
be  higher  than  100%  of  that 
participant's  average  compensation  for 
his  high  three  years  and  thus  would 
violate  section  415. ^ 

The  IRS  and  Treasury  Department 
believe  this  second  test  is  generally 
needed  to  stop  participants  from  using 
the  retroactive  aimuity  starting  date  as 
a  means  of  receiving  benefits  in  excess 
of  the  section  415  limits.  However,  the 
IRS  and  Treasiny  Department  have 
weighed  the  importance  of  compliance 
with  this  requirement  against  the 
associated  burdens  and  have  concluded 
that  testing  for  section  415  compliance 
as  of  the  date  distributions  commence 
may  not  be  needed  in  every  case.  Thus, 
the  final  regulations  do  not  apply  the 
requirement  that  satisfaction  of  the 
benefit  limitations  of  section  415  be 
demonstrated  as  of  the  date 


''  After  the  comments  relating  to  multiemployer 
plans  were  received,  section  415(b)(ll)  was 
amended  by  the  Economic  Growth  and  Tax  Relief 
Reconciliation  Act  of  2001.  Public  Law  No.  107-16, 
to  provide  that  the  100%  test  of  section  415(b)(1)(B) 
no  longer  applies  to  multiemployer  plans. 


distributions  commence  in  the  case  of  a 
distribution  that  commences  no  more 
than  twelve  months  after  the  retroactive 
annuity  starting  date,  unless  the  form  of 
benefit  (as  of  the  retroactive  annuity 
starting  date)  is  a  form  of  benefit  subject 
to  the  valuation  rules  of  section 
417(e)(3).  For  example,  in  the  case  of  a 
life  annuity  distrib'ution,  compliance 
with  section  415  need  not  be 
demonstrated  as  of  the  date  of 
distribution  where  that  date  is  no  more 
than  twelve  months  after  the  retroactive 
annuity  starting  date.  However,  if  the 
distribution  were  a  single  sum 
distribution,  compliance  with  section 
415  would  need  to  be  tested  as  of  the 
actual  commencement  date. 

Some  commentators  also  objected  to 
the  rule  in  the  proposed  regulation  that 
required  the  plan  to  comply  with  the 
valuation  rules  of  section  417(e)(3)  as  of 
the  date  of  distribution.  The  IRS  and 
Treasury  Department  continue  to 
believe  that  a  participant  should  not  be 
receiving  a  smaller  lump  sum  through 
the  election  of  a  retroactive  aimuity 
starting  date  than  would  be  available  for 
a  current  annuity  starting  date. 
Accordingly,  thesiS  regulations  adopt  the 
rules  of  the  proposed  regulations 
regarding  the  requirements  of  section 
417(e)(3)  with  a  clarification  relating  to 
the  application  of  section  417(e)(3). 
Under  this  clarification,  in  the  case  of  a 
form  of  benefit  that  would  have  been 
subject  to  section  417(e)(3)  if 
distributions  had  commenced  as  of  the 
retroactive  annuity  starting  date,  the 
distribution  pursuant  to  a  retroactive 
annuity'  starting  date  election  must  be 
no  less  than  the  distribution  produced 
by  applying  the  applicable  interest  rate 
and  the  applicable  mortality  table 
determined  as  of  the  date  the 
distribution  commences  to  the  annuity 
form  that  corresponds  to  the  annuity 
form  that  was  used  to  determine  the 
benefit  amount  as  of  the  retroactive 
annuity  starting  date.  Thus,  for  example, 
if  a  distribution  paid  pursuant  to  an 
election  of  a  retroactive  annuity  starting 
date  is  a  single-sum  distribution  that  is 
based  on  the  present  value  of  the 
straight  life  annuity  payable  at  normal 
retirement  age,  then  the  amount  of  the 
distribution  must  be  no  less  than  the 
present  value  of  the  annuity  payable  at 
normal  retirement  age,  determined  as  of 
the  distribution  date  using  the 
applicable  mortality  table  and 
applicable  interest  rate  that  apply  as  of 
the  distribution  date.  Likewise,  if  a 
distribution  paid  pmsuant  to  an  election 
of  a  retroactive  annuity  starting  date  is 
a  single-sum  distribution  that  is  based 
on  the  present  value  of  the  early 
retirement  annuity  payable  as  of  the 


retroactive  annuity  starting  date,  then 
the  amount  of  the  distribution  must  be 
no  less  than  the  present  value  of  the 
early  retirement  annuity  payable  as  of 
the  distribution  date,  determined  as  of 
the  distribution  date  using  the 
applicable  mortality  table  and 
applicable  interest  rate  that  apply  as  of 
the  distribution  date. 

The  final  regulations  retain  the  rule  of 
the  proposed  regulations  that  the 
determination  of  whether  the  valuation 
rules  of  section  417(e)(3)  apply  is  based 
upon  the  benefit  form  as  of  the 
retroactive  annuity  starting  date. 
Accordingly,  a  distribution  option  that 
is  a  non-decreasing  benefit  under 
§  1.41 7(e)-l  (d)(6)  does  not  become 
subject  to  the  valuation  rules  of  section 
417(e)(3)  merely  because  of  the  make-up 
payments  for  the  period  between  the 
retroactive  annuity  starting  date  and  the 
date  distributions  actually  commence. 

Similarly,  the  final  regulations 
provide  that  annuity  payments  that 
otherwise  satisfy  the  requirements  for  a 
QJSA  under  section  417(b)  will  not  fail 
to  be  treated  as  a  QJSA  for  purposes  of 
section  415(b)(2)(B)  because  a 
retroactive  annuity  starting  date  is 
elected  and  a  make-up  payment  is 
made.  Further,  to  address  concerns 
raised  by  commentators,  these 
regulations  provide  that  plan 
distributions  may  be  considered  to  be  a 
series  of  substantially  equal  periodic 
payments  for  purposes  of  section 
72(t)(2)(A)(iv)  even  though  the  plan    • 
distributes  a  make-up  payment  to  a 
participant  who  has  elected  a  retroactive 
annuity  starting  date. 

One  commentatqr  suggested  that 
make-up  payments  made  pursuant  to  a 
retroactive  aimuity  starting  date  should 
be  considered  to  be  part  of  a  series  of 
substantially  equal  periodic  payments 
for  purposes  of  the  eligible  rollover 
distribution  definition  of  section 
402(c)(4)(A).  However,  these  regulations 
do  not  address  this  issue.  Section 
1.402(c)-2,Q&A-6  provides  that  an  • 
adjustment  in  a  payment  that  is  part  of 
a  series  of  substantially  equal  periodic 
payments  will  be  treated  as  part  of  the 
series  of  substantially  equal  periodic 
payments  for  purposes  of  section 
402(c)(4)(A)  where  the  adjustment  was 
due  solely  to  reasonable  administrative 
error  or  delay.  To  ensure  that  any  rule 
applicable  to  make-up  payments  under 
this  regulation  is  consistent  with  the 
rules  generally  applicable  to 
independent  payments  under  Q&A-6, 
the  IRS 'and  Treasury  Department 
anticipate  reviewing  these  rules  and 
issuing  guidance. 

Two  commentators  suggested  that 
defined  contribution  plans  should  be 
allowed  to  adopt  provisions  for 
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retroactive  annuity  starting  dates.  One 
of  these  commentators  suggests  that  the 
proposed  regulations  would  prohibit  a 
defined  contribution  plan  from  making 
payments  to  cover  amounts  that  were 
unpaid  due  to  an  administrative 
oversight.  This  commentator  adds  that 
such  a  prohibition  may  cause  the  plan 
to  fail  to  provide  required  distributions 
under  section  401(a)(9).  The  IRS  and 
Treasiuy  Department  continue  to 
believe  that  the  rules  applicable  to 
retroactive  annuity  starting  dates  are 
relevant  only  to  defined  benefit  plans 
because  the  benefit  provided  by  a 
defined  contribution  plan  is  equal  to  the 
account  balance  and  die  concerns 
addressed  in  these  regulations  are 
generally  not  relevant  in  such  a  case. 
Moreover,  the  problem  raised  by  the 
commentator  appears  to  relate  to  an 
administrative  delay  in  making  a 
payment  (which  is  an  issue  covered 
under  §  1.401(a)-20,  A-10(b)(3)),  rather 
than  the  topic  of  these  regulations.  In 
any  event,  a  plan  must  provide  all 
distributions  required  by  section 
401(a)(9)  and  these  regulations  do  not 
affect  that  requirement. 

One  commentator  noted  that  some 
plans  currently  allow  retroactive 
annuity  starting  dates  in  reliance  upon 
a  good  faith  interpretation  of  the  statute 
and  existing  regulations.  This 
commentator  suggested  that  some  of  Uie 
sponsors  of  these  plans  may  not  wish  to 
provide  retroactive  annuity  starting 
dates  in  light  of  these  regulations  and 
requested  that  the  IRS  and  Treasury 
Department  confirm  that  plan  sponsors 
who  currently  allow  retroactive  annuity 
starting  dates  will  not  violate  the  anti- 
cutback  rules  of  section  411(d)(6)  if  they 
choose  to  amend  these  plans  to  restrict 
the  availability  of  retroactive  annuity 
starting  dates  in  the  futxne.  The  issues 
raised  in  this  comment  are  not 
addressed  in  this  Treasury  decision.  It  is 
anticipated  that  such  plan  amendments 
will  be  governed  by  regulations  to  be 
issued  under  section  411(d)(6)  pursuant 
to  section  645  of  the  Economic  Growth 
and  Tax  Relief  Reconciliation  Act  of 
2001.  Public  Law  107-16  (115  Stat. 
117). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  denned  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  certification  is  based  on 
the  fact  that  the  regulations  require  the 
coUecticyi  of  plan  participants'  written 
elections  requesting  qualified  retirement 


plan  distributions,  and  written  spousal 
consent  to  these  distributions,  under 
limited  circumstances.  It  is  anticipated 
that  most  small  businesses  affected  by 
these  regulations  will  be  sponsors  of 
qualified  retirement  plans.  Since  these 
written  participant  elections  and  written 
spousal  consents  are  required  to  be 
collected  only  for  certain  distributions, 
and  since,  in  the  case  of  a  sinall  plan, 
there  will  be  relatively  few  distributions 
per  year  (and  even  fewer  that  are  subject 
to  these  requirements),  small  plans  that 
provide  distributions  for  which  this 
collection  of  information  is  required 
will  only  have  to  collect  a  small  number 
of  participant  elections  and  spousal 
consents  as  a  result  of  these  regulations. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  die  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Robert  M.  Walsh  and 
Linda  S.  F.  Marshall,  Office  of  Division 
Counsel/ Associate  Chief  Counsel  (Tax 
Exempt  and  Government  Entities). 
However,  other  personnel  from  the  IRS 
and  Treasury  participated  in  their 
development. 

List  of  Subjects  > 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 


■  3.  Adding  new  paragraphs  (b)(3)(iii) 
dm)ugh  (b)(3)(vii). 

The  additions  and  revisions  read  as 
follows: 

1 .41 7(e)-1     Restrictions  and  valuations  of 
distributions  from  plans  subject  to  sections 
401(aK11)and417. 


(b)  *  *  » 

(3)  *  *  *  (i)  Written  consent  of  die 
participant  and  the  pardcipanfs  spouse 
to  the  distribution  must  be  made  not 
more  than  90  days  before  the  annuity 
starting  date,  and,  except  as  otherwise 
provided  in  paragraphs  (b)(3)(iii)  and 
(b)(3)(iv)  of  this  section,  no  later  than 
the  armuity  starting  date. 

fii)  A  plan  must  provide  participants 
with  the  written  explanaUon  of  the 
QJSA  required  by  secUon  417(a)(3)  no 
less  than  30  days  and  no  more  than  90 
days  before  the  annuity  starting  date, 
except  as  provided  in  paragraph 
(b)(3)(iv)  of  this  section  regarding 
retroactive  annuity  starting  dates. 
However,  if  the  participant,  after  having 
received  the  written  explanation  of  the 
QJSA.  affirmatively  elects  a  form  of 
distribution  and  die  spouse  consents  to 
that  form  of  distribution  (if  necessary), 
a  plan  will  not  fail  to  satisfy  the 
requirements  of  secdon  417(a)  merely 
because  the  v«-itten  explanaUon  was 
provided  to  the  participant  less  than  30 
days  before  the  armuity  starting  date, 
provided  that  the  following  conditions 
are  met: 
***** 

(C)  The  annuity  starting  date  is  after 
the  date  that  the  explanation  of  the 
QJSA  is  provided  to  the  pardcipant. 


26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements.  > 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read,  in  part,  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 
Section  1. 41 7(e)-l (b)(3)  also  issued  under 
26  U.S.C.  417(a)(7)(A)(ii);*  *  * 

■  Par.  2.  Section  1.417(e)-l  is  amended 
by: 

■  1.  Revising  paragraphs  (b)(3)(i), 
(b)(3)(ii)  introductory  text,  and 
(b)(3)(ii)(C). 

■  2.  Redesignating  paragraphs  (b)(3)riii) 
and  (b)(3)(iv)  as  paragraphs  (b)(3)(viii) 
and  (b)(3)(ix),  respectively. 


(iii)  The  plan  may  permit  the  annuity 
starting  date  to  be  before  the  date  that 
any  affirmative  distribution  election  is 
made  by  the  participant  (and  before  the 
date  that  distribution  is  permitted  to 
commence  imder  paragraph  (b)(3)(ii)(D) 
of  this  section),  provided  that,  except  as 
otherwise  provided  in  paragraph 
(b)(3)(vii)  of  this  section  regarding 
administrative  delay,  distributions 
commence  not  more  than  90  days  after 
the  explanation  of  the  QJSA  is  provided, 
(iv)  Retroactive  annuity  starting  dates. 
(A)  Notwdthstanding  the  requirements  of 
paragraphs  (b)(3)(i)  and  (ii)  of  diis 
section,  pursuant  to  section  417(a)(7),  a 
defined  benefit  plan  is  permitted  to 
provide  benefits  based  on  a  retroactive 
annuity  starting  date  if  the  requirements 
described  in  paragraph  (b)(3)(v)  of  this 
section  are  satisfied.  A  defined  benefit 
plan  is  not  required  to  provide  for 
retroactive  annuity  starting  dates.  If  a 
plan  does  provide  for  a  retroactive 
annuity  starting  date,  it  may  impose 
conditions  on  die  availability  of  a 
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retroactive  annuity  starting  date  in 
addition  to  those  imposed  by  paragraph 
fb)(3){v)  of  this  section,  provided  that 
imposition  of  those  additional 
conditions  does  not  violate  any  of  the 
rules  applicable  to  qualified  plans.  For 
example,  a  plan  that  includes  a  single 
sum  payment  as  a  benefit  option  may 
limit  the  election  of  a  retroactive 
annuity  starting  date  to  those 
participants  who  do  not  elect  the  single 
s\mi  payment.  A  defined  contribution 
plan  is  not  permitted  to  have  a 
retroactive  annuity  starting  date. 

(B)  For  purposes  of  this  section,  a 
"retroactive  aimuity  starting  date"  is  an 
annuity  starting  date  affirmatively 
elected  by  a  participant  that  occins  on 
or  before  the  date  the  written 
explanation  required  by  section 
417(a)(3)  is  provided  to  the  participant. 
In  order  for  a  plam  to  treat  a  participant 
as  having  elected  a  retroactive  annuity 
starting  date,  future  periodic  payments 
with  respect  to  a  participant  who  elects 
a  retroactive  annuity  starting  date  must 
be  the  same  as  the  future  periodic 
payments,  if  any,  that  would  have  been 
paid  with  respect  to  the  participant  had 
payments  actually  commenced  on  the 
retroactive  annuity  starting  date.  The 
participant  must  receive  a  make-up 
payment  to  reflect  any  missed  payment 
or  payments  for  the  period  from  the 
retroactive  annuity  starting  date  to  the 
date  of  the  actual  make-up  payment 
(with  an  appropriate  adjustment  for 
interest  from  the  date  the  missed 
payment  or  payments  would  have  been 
made  to  the  date  of  the  actual  make-up 
payment).  Thus,  the  benefit  determined 
as  of  the  retroactive  annuity  starting 
date  must  satisfy  the  requirements  of 
sections  417(e)(3),  if  applicable,  and 
section  415  with  the  applicable  interest 
rate  and  applicable  mortality  table 
determined  as  of  that  date.  Similarly,  a 
participant  is  not  permitted  to  elect  a 
retroactive  annuity  starting  date  that 
precedes  the  date  upon  which  the 
participant  could  have  otherwise  started 
receiving  benefits  (e.g.,  in  the  case  of  an 
ongoing  plan,  the  earlier  of  the 
participant's  termination  of  employment 
or  the  participant's  normal  retirement 
age)  under  the  terms  of  the  plan  in  effect 
as  of  the  retroactive  annuity  starting 
date.  A  plan  does  not  fail  to  treat  a 
participant  as  having  elected  a 
retroactive  annuity  starting  date  as 
described  in  this  paragraph  (b)(3)(iv)(B) 
merely  because  the  distributions  are 
adjusted  to  the  extent  necessary  to 
satisfy  the  requirements  of  paragraph 
(b)(3)(v)(B)  and  (C)  of  this  section 
relating  to  sections  415  and  417(e)(3). 

(C)  If  the  participant's  spouse  as  of  the 
retroactive  annuity  starting  date  would 
not  be  the  participant's  spouse 


determined  as  if  the  date  distributions 
commence  was  the  participant's  aimuity 
starting  date,  consent  of  that  former 
spouse  is  not  needed  to  waive  the  QJSA 
with  respect  to  the  retroactive  annuity 
starting  date,  unless  otherwise  provided 
under  a  qualified  domestic  relations 
order  (as  defined  in  section  414(p)). 

(D)  A  distribution  payable  pursuant  to 
a  retroactive  annuity  starting  date 
election  is  treated  as  excepted  firom  the 
present  value  requirements  of  paragraph 
(d)  of  this  section  under  paragraph  (d)(6) 
of  this  section  if  the  distribution  form 
would  have  been  described  in  paragraph 
(d)(6)  of  this  section  had  the  distribution 
actually  commenced  on  the  retroactive 
aimuity  starting  date.  Similarly,  annuity 
payments  that  otherwise  satisfy  the 
requirements  of  a  QJSA  under  section 
417(b)  will  not  fail  to  be  treated  as  a 
QJSA  for  purposes  of  section 
415(b)(2)(B)  merely  because  a 
retroactive  annuity  starting  date  is 
elected  and  a  make-up  payment  is 
made.  Also,  for  purposes  of  section 
72(t)(2)(A)(iv),  a  distribution  that  would 
otherwise  be  one  of  a  series  of 
substantially  equal  periodic  payments 
will  be  treated  as  one  of  a  series  of 
substantially  equal  periodic  payments 
notwithstanding  the  distribution  of  a 
make-up  payment  provided  for  in 
paragraph  (b)(3)(iv)(B)  of  this  section. 

(E)  The  following  example  illustrates 
the  application  of  paragraph  (b)(3)(iv)(D) 
of  this  section: 

Example.  Under  the  terms  of  a  defined 
benefit  plan,  participant  A  is  entitled  to  a 
QJSA  with  a  monthly  payment  of  $1,500 
beginning  as  of  his  annuity  starting  date.  Due 
to  administrative  error,  the  QJSA  explanation 
is  provided  to  A  after  the  annuity  starting 
date.  After  receiving  the  QJSA  explanation  A 
elects  a  retroactive  annuity  starting  date. 
Pursuant  to  this  election,  A  begins  to  receive 
a  monthly  payment  of  $1 ,500  and  also 
receives  a  make-up  payment  of  $10,000. 
Under  these  circumstances  the  monthly 
payments  may  be  treated  as  a  QJSA  for 
purposes  of  section  415(b)(2)(B).  In  addition, 
the  monthly  payments  of  $1 .500  and  the       _ 
make-up  payment  of  $10,000  may  be  treated 
as  part  of  as  series  of  substantially  equal 
periodic  payments  for  purpose  of  section 
72(t)(2)(A)(iv). 

(v)  Requirements  applicable  to 
retroactive  annuity  starting  dates.  A 
distribution  is  permitted  to  have  a 
retroactive  annuity  starting  date  with 
respect  to  a  participant's  benefit  only  if 
the  following  re<^uirements  are  met: 

(A)  The  participant's  spouse 
(including  an  alternate  payee  who  is 
treated  as  the  spouse  under  a  qualified 
domestic  relations  order  (QDRO),  as 
defined  in  section  414(p)),  determined 
as  if  the  date  distributions  commence 
were  the  participant's  annuity  starting 
date,  consents  to  the  distribution  in  a 


manner  that  would  satisfy  the 
requirements  of  section  417(a)(2).  The 
spousal  consent  requirement  of  this 
paragraph  (b)(3)(v)(A)  is  .satisfied  if  such 
spouse  consents  to  the  distribution 
imder  paragraph  (b)(2)(i)  of  this  section. 
The  spousal  consent  requirement  of  this 
paragraph  (b)(3)(v)(A)  does  not  apply  if 
the  amoimt  of  such  spouse's  survivor 
annuity  payments  under  the  retroactive 
annuity  steuting  date  election  is  no  less 
than  the  amount  that  the  survivor 
payments  to  such  spouse  would  have 
been  imder  an  optional  form  of  benefit 
that  would  satisfy  the  requirements  to 
be  a  QJSA  under  section  417(b)  and  that 
has  an  annuity  starting  date  after  the 
date  that  the  explanation  was  provided. 

(B)  The  distribution  (including 
appropriate  interest  adjustments) 
provided  based  on  the  retroactive 
annuity  starting  date  would  satisfy  the 
requirements  of  section  415  if  the  date 
the  distribution  commences  is 
substituted  for  the  annuity  starting  date 
for  all  purposes,  including  for  purposes 
q{  determining  the  applicable  interest 
rate  and  the  applicable  mortality  table. 
However,  in  the  case  of  a  form  of  benefit 
that  would  have  been  excepted  from  the 
present  value  requirements  of  paragraph 
(d)  of  this  section  under  paragraph  (d)(6) 
of  this  section  if  the  distribution  had 
actually  commenced  on  the  retroactive 
annuity  starting  date,  the  requirement  to 
apply  section  415  as  of  the  date 
distribution  commences  set  forth  in  this 
paragraph  (b)(3)(v)(B)  does  not  apply  if 
the  date  distribution  commences  is 
twelve  months  or  less  from  the 
retroactive  aimuity  starting  date. 

(C)  In  the  case  of  a  form  of  benefit  that 
would  have  been  subject  to  section 
417(e)(3)  and  paragraph  (d)  of  this 
section  if  distributions  had  commenced 
as  of  the  retroactive  annuity  starting 
date,  the  distribution  is  no  less  than  the 
benefit  produced  by  applying  the 
applicable  interest  rate  and  the 
applicable  mortality  table  determined  as 
of  the  date  the  distribution  commences 
to  the  annuity  form  that  corresponds  to 
the  annuity  form  that  was  used  to 
determine  the  benefit  amount  as  of  the 
retroactive  aimuity  starting  date.  Thus, 
for  example,  if  a  distribution  paid 
pursuant  to  an  election  of  a  retroactive 
annuity  starting  date  is  a  single-sum 
distribution  that  is  based  on  the  present 
value  of  the  straight  life  annuity  payable 
at  normal  retirement  age,  then  the 
amount  of  the  distribution  must  be  no 
less  than  the  present  value  of  the 
annuity  payable  at  normal  retirement 
age,  determined  as  of  the  distribution 
date  using  the  applicable  mortality  table 
and  applicable  interest  rate  that  apply  as 
of  the  distribution  date.  Likewise,  if  a 
distribution  paid  pursuant  to  an  election 
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of  a  retroactive  annuity  starting  date  is 
a  single-sum  distribution  that  is  based 
on  the  present  value  of  the  early 
retirement  annuity  payable  as  of  the 
retroactive  annuity  starting  date,  then 
the  amount  of  the  distribution  must  be 
no  less  than  the  present  value  of  the 
early  retirement  annuity  payable  as  of 
the  distribution  date,  determined  as  of 
the  distribution  date  using  the 
applicable  mortality  table  and 
applicable  interest  rate  that  apply  as  of 
the  distribution  date. 

(vi)  Timing  of  notice  and  consent 
requirements  in  the  case  of  retroactive 
annuity  starting  dates.  In  the  case  of  a 
retroactive  annuity  starting  date,  the 
date  of  the  first  actual  payment  of 
benefits  based  on  the  retroactive  annuity 
starting  date  is  substituted  for  the 
annuity  starting  date  for  purposes  of 
satisfying  the  timing  requirements  for 
giving  consent  and  providing  an 
explanation  of  the  QJSA  provided  in 
paragraphs  (b)(3)(i)  and  (ii)  of  this 
section,  except  that  the  substitution 
does  not  apply  for  purposes  of 
paragraph  (bJOKiii)  of  this  section. 
Thus,  the  vmtten  explanation  required 
by  section  417(a)(3)(A)  must  generally 
be  provided  no  less  than  30  days  and  no 
more  than  90  days  before  the  date  of  the 
first  payment  of  benefits  and  the 
election  to  receive  the  distribution  must 
be  made  after  the  wnritten  explanation  is 
provided  and  on  or  before  the  date  of 
the  first  payment.  Similarly,  the  written 
explanation  may  also  be  provided  less 
than  30  days  prior  to  the  first  payment 
of  benefits  if  the  requirements  of 
paragraph  (b)(3)(ii)  of  this  section  would 
be  satisfied  if  the  date  of  the  first  . 
payment  is  substituted  for  the  annuity 
starting  date. 

(vii)  Administrative  delay.  A  plan  will 
not  fail  to  satisf>^  the  90-day  timing 
requirements  of  paragraphs  (b)(3)(iii) 
and  (vi)  of  this  section  merely  because, 
due  solely  to  administrative  delay,  a 
distribudon  commences  more  than  90 
days  after  the  written  explanation  of  the 
QJSA  is  provided  to  the  participant 

*    tl    *    *    ■ 

PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 


CFR  part  or  section  where 
identified  and  described 


Current  0MB 
control  No. 


1.417(eH  154&-1724 


Robert  E.  Wenzel. 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  9,  2003. 
Pamela  Olson, 

Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  03-17869  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  483(M>1-P 


Authority:  26  U.S.C.  7805. 
■  Par.  4.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  the  following  entry 
in  numerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    0MB  Control  numbers. 

***** 
(b)  *  *  * 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-242-FOR] 

Kentuclcy  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  withdrawal  of 
required  amendment. 


SUMMARY:  We  are  withdrawing  a 
required  amendment  to  the  Kentucky 
regulatory  program  (die  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  die  Act).  The  required 
amendment  concerns  the  determination 
of  the  premining  use  of  land  that  was 
not  previously  mined.  In  doing  so,  we 
find  that  the  Kentucky  program  is  no 
less  effective  than  the  corresponding 
Federal  regulations. 
EFFECTIVE  DATE:  July  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kentucky  Field  Office  Director  William 
J.  Kovacic.  Telephone:  (859)  260-8402; 
Internet  address:  wkovacic@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Required  Amendment 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision  * 

VI.  Procedural  Determinations 


I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  die  Act  permits  a 
State  to  assiune  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 


law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *  *;and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 

-  pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  die  basis  of  diese 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18,  1982. 

You  can  find  background  information 
on  the  Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  die  May  18, 1982,  Federal  Register 
_    (47  FR  21426).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917.12,  917.13.  917.15,  917.16  and 
917.17. 

n.  Submission  of  the  Required 
Amendment 

On  October  1,  1992,  we  published,  in 
die  Federal  Register  (57  FR  45295),  a 
requirement  that  Kenhicky  amend  their 
program  to  provide  that  in  determining 
premining  uses  of  land  not  previously 
mined,  the  land  must  have  been 
properly  managed.  We  codified  the 
required  amendment  in  the  Federal 
regulations  at  30  CFR  917.16(g). 

-  Subsequent  review  of  Kentucky's 
program  led  to  our  determination  that 
this  requirement  may  not  be  necessary 
to  assure  that  Kentucky's  program  is  as 
effective  as  the  Federal  regulations.  We 
announced  our  intent  to  reconsider  this 
required  amendment  in  the  April  29, 
2003,  Federal  Register  (68  FR  22646).  In 
the  same  document,  we  invited  public 
comment  on  the  proposed  removal  of 
the  required  amendment.  The  public 
comment  period  closed  on  May  29, 
2003.  We  received  comments  fi-om  one 
Federal  agency. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  proposed  removal  of  the 
required  amendment  under  SMCRA  and 
the  Federal  regulations  at  30  CFR  732.15 
and  732.17. 

The  Kentucky  regiUations  at  405 
Kentucky  Administrative  Regidations' 
(KAR)  16:210  and  405  KAR  18:220 
Section  1  (l)(a)  and  (b)  currendy 
provide: 

Prior  to  the  final  release  of  performance 
bond,  affected  areas  shall  be  restored  in  a 
timely  manner: 

(a)  To  conditions  capable  of  supporting  Ihe 
uses  which  the  areas  were  capable  of 
supporting  before  any  mining;  or 

(b)  To  conditions  capable  of  supperting 
higher  or  better  alternative  uses  as  approved 
by  the  cabinet  under  Section  4  of  this 
administrative  regulation. 
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These  provisions  are  no  less  effective 
than  their  Federal  counterparts  at  30 
CFR  816.133(a)  and  817.133(a).  The 
State  regulations  at  405  KAR  16:210 
Section  2(1)  states  in  relevant  part,  "the 
premining  use  of  land  to  which  the 
postmining  land  use  is  compared  shall 
be  those  uses  which  the  land  previously 
supported  if  the  land  has  not  been 
previously  mined."  When  Kentucky 
submitted  this  change  in  1992,  OSM 
indicated  that,  "[t]his  rule,  while  similar 
to  the  Federal  rule  at  30  CFR  816.133(b), 
fails  to  provide  that  a  postmining  land 
use  must  be  compared  to  premined  land 
which  was  properly  managed,  as  set 
forth  in  the  cited  Federal  rule".  [October 
1, 1992,  Federal  Register  (57  FR  45295, 
45300)].  When  OSM  determined  that  the 
Kentucky  rule  was  less  effective,  to  the 
extent  Kentucky  failed  to  require  a 
comparison  to  a  premining  land  use  that 
was  properly  managed,  OSM  required 
an  amendment.  The  required 
amendment  at  30  CFR  917.16(g)  requires 
Kentucky  to  submit  proposed  revisions 
to  its  regulations  to  provide  that  in 
determining  premining  uses  of  land  not 
previously  mined,  the  land  must  have 
been  properly  managed. 

We  find,  as  discussed  below,  that  the 
Kentucky  program  as  it  currently  exists 
is  no  less  effective  than  the  Federal 
regulations  and  that  the  required 
amendment  at  30  CFR  917.16(g)  can  be 
removed. 

The  Kentucky  program,  like  the 
Federal  regulations  at  30  CFR  816.133(a) 
and  817.133(a),  requires  that  all 
disturbed  areas  be  restored  in  a  timely 
manner  to  conditions  that  are  capable  of 
supporting  either  the  uses  that  they 
were  capable  of  supporting  before  any 
mining  or  any  approved  higher  cr  better 
uses.  (The  Kentucky  program  also 
extends  this  requirement  to  all  affected 
areas  and  does  not  limit  it  to  disturbed 
areas.)  In  general,  compliance  with  this 
requirement  rests  on  a  determination 
that  the  site  has  been  restored  to  a 
condition  capable  of  supporting  the 
approved  postmining  land  use.  This 
determination  consists  primarily  of  two 
components:  (1)  Site  configuration, 
which  is  addressed  by  the  backfilling 
and  grading  regulations  and  is  not 
dependent  upon  premining  land  use  or 
management;  and  (2)  revegetation 
success. 

As  authorized  by  30  CFR  816.116  and 
816.117,  the  Kentucky  program  (see  405 
KAR  16:200/18:200  Section  5)  relies 
primarily  upon  technical  standards  ■ 
(groimd  cover;  productivity  standards; 
and  tree  and  shrub  stocking  standards) 
to  evaluate  revegetation  success  for  the 
various  postmining  land  use  categories. 
These  technical  standards  for  ground 
cover,  stocking,  and  production  are  not 


site  specific  and  apply  regardless  of  how 
the  land  was  used  or  managed  before 
mining.  The  technical  standards  are 
based  on  accepted  management 
practices  for  the  land  use  in  question. 

Further,  Kentucky's  rules  allow  the 
use  of  reference  areas  to  evaluate 
revegetation  success.  These  references 
must  be  on  unmined  areas  and  as  close 
to  the  permit  area  as  possible.  Under 
405  KAR  16:200/18:200  Section  7, 
reference  areas  must  be  managed  in 
accordance  with  the  regional  norm  for 
the  approved  postmining  land  use. 
Regional  norms  would  not  be 
considered  improper  management 
practices  for  piuposes  of  determining 
whether  the  land  has  been  restored  to  its 
premining  capability. 

For  these  reasons,  we  find  that,  with 
respect  to  the  provision  at  issue  in  30 
CFK  917.16(g),  Kentucky's  program  is 
no  less  stringent  than  SMCRA  and  no 
less  effective  than  the  Federal 
regulations  implementing  SMCRA. 
Therefore,  we  are  removing  the  required 
amendment  at  30  CFR  917.16(g). 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

No  public  comments  were  received  on 
this  proposed  action. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h){ll)(i)  and 
section  503(b)  of  SMCRA,  on  April  29, 
2003,  we  requested  comments  on  the 
proposed  removal  of  the  required 
amendment  at  30  CFR  917.16(g).  We 
received  one  Federal  Agency  comment. 
On  May  14,  2003,  we  received  a 
comment  from  the  U.S.  Department  of 
Labor's  Mine  Safety  and  Health 
Administration  (MSHA)  (Administrative 
Record  No.  KY-1579).  The  letter 
indicated  that  upon  review  of  the 
proposed  removal  of  the  required 
amendment,  MSHA  has  determined  that 
there  will  be  no  impact  of  concern  to 
their  office. 

On  June  16,  2003,  the  USFWS 
contacted  the  Lexington  Field  Office 
and  informed  them  that  they  would 
have  no  comments. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.1 7(h)(ll)(i)  and 
(ii),  we  are  required  to  get  a  written 
concurrence  from  EPA  for  those 
provisions  of  the  program  amendment 
that  relate  to  eiir  or  water  quality 
standards  issued  under  the  authority  of 
the  Clean  Water  Act  (33  U.S.C.  1251  et 
seq.)  or  the  Clean  Air  Act  (42  U.S.C. 
7401  et  seq.).  This  amendment  does  not 
pertain  to  air  or  water  quality  standards. 


Therefore,  we  did  not  ask  the  EPA  for 
their  concurrence  or  conunent. 

V.  OSM's  Decision 

Based  on  the  above  finding,  we  are 
removing  the  required  amendment  to 
Kentucky's  program  relating  to  the 
determination  of  premining  uses  of  land 
not  previously  mined  having  to  be 
properly  managed. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  917,  which  codify  decisions 
concerning  the  Kentucky  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  inmiediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

VI.  Procedural  Detenninations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  1 2988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regidatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requfrements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
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roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
puiposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  vdth  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
detennined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between 
Federal  Government  and  Indian  tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  Indian  tribes. 

Executive  Order  13211— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  that  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  secUon  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 


Paperwork  Reduction  Act 

a 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  FlexibiUty  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  previously  stated,  this 
rule:  (a)  Does  not  have  an  annual  effect 
on  the  economy  of  $100  million;  (b) 
Will  not  cause  a  major  increase  in  costs 
or  prices  for  consumers,  individual 
industries,  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  (c)  Does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 


List  of  Subiects  in  30  CFR  Part  917 

Intergovernmental  relations,  Sur&ce 
mining,  Undergroimd  mining. 

Dated:  June  27,  2003. 
Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  Part  917  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

■  1.  The  authority  citation  for  Part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 
§917.16    [Amended] 

■  2.  Section  917.16  is  amended  by 
removing  and  reserving  paragraph  (g). 

[PR  Doc.  03-17966  Filed  7-15-03;  8:45  amT 
BIUMG  CODE  4310-OS-P 


DEPARTMENT  OF  HOMELAND! 
SECURITY 

Coast  Guard. 

33  CFR  Parts  26, 161, 164,  and  165 

[USCG-2003-14757] 
RIN  1625-AA67 

Automatic  Identification  System; 
Vessel  Carriage  Requirement; 
Correction 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Correcting  amendments. 


Unfunded  Mandates 

This  rule  wiU  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 


SUMMARY:  On  July  1,  2003,  the  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  concerning  the  implementation 
of  Automatic  Identification  Systems 
(AIS).  This  docimient  contains 
corrections  to  that  rule. 
DATES:  Effective  on  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  document, 
write  or  call  Mr.  Jorge  Arroyo,  Office  of 
Vessel  Traffic  Management  (G-MWV), 
U.S.  Coast  Guard  by  telephone  202- 
267-1103,  toll-free  telephone  1-800- 
842-8740  ext.  7-1103,  or  by  electronic 
mail  msregs@comdt.uscg.mil.  ff  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  at  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
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Register  on  July  1.  2003.  (68  FR  39353). 
The  rule  contained  typographical  errors 
and  omissions  that  may  prove  to  be 
misleading  and  therefore  need  to  be 
corrected. 

Corrections  to  the  Regulatory  Text 

PART  26— VESSEL  BRIDGE-TO- 
BRIDGE  RADIOTELEPHONE 
REGULATIONS 

6 

■  1 .  Correct  part  26  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  14  U.S.C.  2;  33  U.S.C.  1201- 
1208;  Pub.  L.  107-295, 116  Stat.  2064; 
Department  of  Homeland  Security  Delegation 
No.  0170.1;  Rule  1,  International  Regulations 
for  the  Prevention  of  Collisions  at  Sea. 

PART  161— VESSEL  TRAFHC 
MANAGEMENT 

■  2.  Correct  part  161  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1223, 1231;  46  U.S.C. 
70114,  70117;  Pub.  L.  107-295,  116  Stat. 
2064;  Department  of  Homeland  Security 
Delegation  No.  0170.1. 

PART  164— NAVIGATION  SAFETY 
REGULATIONS 

■  3.  Correct  part  164  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1223,  1231;  46  U.S.C. 
2103,  3703,  70114,  70117;  Pub.  L.  107-295, 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1.  Sec.  164.13 
also  issued  under  46  U.S.C.  8502.  Sec.  164.61 
also  issued  under  46  U.S.C.  6101.  , 

§164.46    [Corrected] 

■  4.  hi  §  164.46(a)(2),  add  the  word  "self- 
propelled"  before  the  word  "vessels". 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  5.  Correct  part  165  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

Dated:  July  11,2003. 
T.  H.  Gihnour, 

Rear  Admiral,  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Envimnmental  Protection. 
(FR  Doc.  03-17982  Filed  7-15-03;  8:45  am) 
BNJJNQ  CODE  4910-1S-F 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  101  and  102 

[USCG-2003-14792] 

RiN  1625-AA69 

Implementation  of  National  Maritime 
Security  initiathres;  Correction 

agency:  Coast  Guard,  DHS. 
ACTION:  Correcting  amendments. 

SUMMARY:  On  July  1,  2003,  the  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  concerning  the  implementation 
of  national  maritime  security  initiatives. 
This  document  contains  corrections  to 
that  rule. 

DATES:  Effective  on  July  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  this  document, 
write  or  call  Commander  Suzanne 
Englebert  (G-M-1),  U.S.  Coast  Guard  by 
telephone  202-267-1103,  toll-free 
telephone  1-800-842-8740  ext.  7-1103, 
or  by  electronic  mail 
msregs©comdt. uscg.mil.  If  you  have 
questions  on  viewing  or  submitting, 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  at  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  on  July  1,  2003,  (68  FR  39240). 
The  rule  contained  typographical  errors 
and  omissions  that  may  prove  to  be 
misleading  and  therefore  need  to  be 
corrected. 

Corrections  to  the  Preamble 

In  the  temporary  interim  rule  FR  Doc. 
03-16186  published  in  the  Federal 
Register  on  July  1,  2003,  make  the 
following  corrections: 

1.  On  page  39252.  in  the  third 
column,  on  line  17,  in  the  Web  site 
address,  correct  "dot.tsa"  to  read 
"dottsa". 

2.  On  page  39269,  in  the  first  column, 
in  the  second  paragraph,  on  line  9, 
correct  the  words  "Online  Reporting"  to 
read  "Web  Reports". 

3.  On  page  39274,  in  the  first  colimm, 
in  the  second  footnote,  in  the  Web  site 
address,  correct  the  word  "statististcs" 
to  read  "statistics". 


Coirections  to  the  Regulatory  Text 
PART  101— GENERAL  PROVISIONS 

1.  Correct  part  101  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 192;  Executive 
Order  12656,  3  CFR  X988  Comp.,  p.  585;  33 
CFR  1.05-1,  6.04-11,  6.14,  6.16,  and  6.19; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

Dated:  July  11,  2003. 
T.  H.  Gilmour, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 

[FR  Doc.  03-17978  Filed  7-15-03;  8:45  amj 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  103 
[USCG-2003-14733] 
RIN  1625-AA42 

Area  Maritime  Security;  Correction 

agency:  Coast  Guard,  DHS. 
ACTION:  Correcting  amendments. 

SUMMARY:  On  July  1,  2003,  the  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  concerning  the  implementation 
of  national  maritime  security  initiatives 
in  Area  Maritime  Seciuity  (ports).  This 
document  contains  corrections  to  that 
rule. 

DATES:  Effective  on  July  1 ,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  document, 
write  or  call  Lieutenant  Commander 
Richard  Teubner  (G-M-1),  U.S.  Coast 
Guard  by  telephone  202-267-1103,  toll- 
free  telephone  1-800-842-8740  ext.  7- 
1103,  or  by  electronic  mail 
msregs@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  at  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  on  July  1,  2003,  (68  FR  39284). 
The  rule  contained  tjnpographical  errors 
and  omissions  that  may  prove  to  be 
misleading  and  therefore  need  to  be 
corrected. 
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Corrections  to  the  Preamble 

In  the  temporary  interim  nile  FR  Doc. 
03-16187.  published  in  the  Federal 
Register  on  July  1,  2003.  make  the 
following  corrections: 

1.  On  page  39286,  in  the  third 
colunm,  on  line  26,  add  the  word  "be" 
after  the  word  "must". 

Correctioiis  to  the  Regulatory  Text 

PART  103— AREA  MARITIME 
SECURITY 

■  1.  Correct  part  103  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S  C 
70102,  70103,  70104,  70112;  50  U.S.C.  191; 
33  CFR  1.05-1,  6.04-11,  6.14,  6.16,  and  6.19; 
Department  of  Homeland  Security  Delegation 
No.  0170.1.  * 

Dated:  July  11,  2003. 
T.H.  Gilmour, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 
[FR  Doc.  03-17980  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard  "^ 

33  CFR  Parts  104, 160,  and  165 

46  CFR  Parts  2,  31,  71,  91, 115, 126, 
and  176 

[USCG-2003-14749] 
RIN  1625-AA46 

Vessel  Security;  Correction 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Correcting  amendments. 


SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  on  July  1,  2003,  (68  FR  39292). 
The  rule  contained  typographical  errors 
and  omissions  that  may  prove  to  be 
misleading  and  therefore  need  to  be 
corrected. 

Corrections  to  the  Preamble 

In  the  temporary  interim  rule  FR  Doc. 
03-16188,  published  in  the  Federal 
Register  on  July  1.  2003,  make  the 
following  corrections: 

1.  On  page  39293,  in  the  first  column, 
under  DATES  in  the  second  paragraph, 
on  line  3,  add  the  date  "July  31,  2003" 
after  the  word  "before". 

2.  On  page  39293.  in  the  second 
column,  under  TOR  FURTHER 
INFORMATION  CONTACT:  correct  the  words 
"Transportation,  and  telephone"  to  read 
"Transportation  at  telephone". 

3.  On  page  39294.  in  the  second 
column,  on  the  last  line,  correct  the 
words  "part  B.  of  will"  to  read  "part  B. 
wiU".  ^ 

Corrections  to  the  33  CFR  Parts  104, 
160.  and  165  Regulatory  Text 

PART  104— GENERAL  PROVISIONS 

■  1.  Correct  part  104  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-1, 
6.04-11,  6.14,  6.16,  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 


SUMMARY:  On  July  1,  2003,  the  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  concerning  the  implementation 
of  national  maritime  security  initiatives 
for  vessels.  This  dociunent  contains 
corrections  to  that  rule. 
DATES:  Effective  on  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  document, 
write  or  call  Lieutenant  Commander 
Kevin  Oditt  (G-MP).  U.S.  Coast  Guard 
by  telephone  202-267-1103,  toll-free 
telephone  1-800-842-8740  ext.  7-1103, 
or  by  electronic  mail 
msregs@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  at  telephone  202-366- 
5149. 


§104.415    [Corrected] 

■  2.  In  §  104.415(a)(2).  correct  the  words 
"marine  safety  center"  to  read  "Marine 
Safety  Center". 

PART  160— PORT  AND  WATERWAY 
SAFETY-GENERAL 

■  3.  Correct  part  160  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1223,  1231;  46  U.S.C. 
Chapter  701;  Department  of  Homeland 
Security  Delegation  No.  0170.1.  Subpart  D  is 
also  issued  under  the  authority  of  33  U  S  C 
125  and  46  U.S.C.  3715. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  4.  Correct  part  165  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191. 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 


Corrections  to  the  46  CFR  Parts  2,  31, 
71,  91, 126,  and  178  Regulatory  Text 

PART  2— VESSEL  INSPECTIONS 

■  1 .  Correct  part  2  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1903;  43  U.S.C.  1333- 
46  U.S.C.  3103,  3205,  3306,  3307,  3703;  46 
U.S.C.  Chapter  701;  Executive  Order  12234, 
45  FR  58801,  3  CFR,  1980  Comp..  p.  277; 
Department  of  Homeland  Security  Delegation 
No.  0170.1;  subpart  2.45  also  issued  under 
the  authority  of  Act  Dec.  27,  1950,  Ch.  1155. 
sees.  1,  2,  64  Stat.  1120  (see  46  U.S.C.  App  ' 
Note  prec.  1). 

PART  31— INSPECTION  AND 
CERTIRCATION 

■  2 .  Correct  part  3 1  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  43  U.S.C. 
2103,  3205.  3306,  3307,  3703;  46  U.S.C. 
Chapter  701;  49  U.S.C.  5103,  5106;  Executive 
Order  12234,  45  FR  58801,  3  CFR,  1980 
Comp.,  p.  277;  Executive  Order  12777,  56  FR 
54757,  3  CFR,  1991  Comp.,  p.  351; 
Department  of  Homeland  Security  Delegation 
No.  0170.1;  Section  31.10-021  also  issued 
under  the  authority  §  4109,  Public  Law  101-    ' 
380, 104  Stat.  515. 

PART  71— INSPECTION  AND 
CERTIRCATION 

■  3.  Correct  part  71  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2113,  3205,  3306,  3307;  46  U.S.C.  Chap'ter 
701;  Executive  Order  12234,  45  FR  58801,  3 
CFR,  1980  Comp.,  p.  277;  Executive  Order 
12777,  56  FR  54757,  3  CFR,  1991  Comp.,  p. 
351;  Department  of  Homeland  Security 
Delegation  No.  0170.1. 

PART  91— INSPECTION  AND 
CERTIRCATION 

■  4.  Correct  part  91  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1321{j);  46  U.S.C. 
3205,  3306,  3307;  46  U.S.C.  Chapter  701; 
Executive  Order  12234;  45  FR  58801;  3  CFR, 
1980  Comp.,  p.  277;  Executive  Order  12777 
56  FR  54757.  3  CFR,  1991  Comp.,  p.  351; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

PART  115— INSPECTION  AND 
CERTIRCATION 

■  5.  Correct  part  1 15  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2103.  3205.  3306.  3307;  46  U.S.C.  Chapter 
701;  49  U.S.C.  App.  1804;  Executive  Order 
11735,  38  FR  21243,  3  CFR.  1971-1975 
Comp.,  p.  743;  Executive  Order  12234,  45  FR 
58801,  3  CFR.  1980  Comp..  p.  277; 
Department  of  Homeland  Security  Deleeation 
No.  0170.1. 
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PART  1 26— INSPECTION  AND 
CERTIFICATION 

■  6.  Correct  part  126  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
3205,  3306,  3307;  46  U.S.C.  Chapter  701; 
Executive  Order  111735,  38  FR  21243.  3  CFR 
1971-1975  Comp..  p.  793;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

PART  176— INSPECTION  AND 
CERTIHCATION 

■  7.  Correct  part  176  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1321(j);  46  U.S.C. 
2103,  3205,  3306,  3307;  46  U.S.C.  Chapter 
701;  49  U.S.C.  App.  1804;  Executive  Order 
11735,  38  FR  21243,  3  CFR.  1971-1975 
Comp.,  p.  277;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

Dated:  July  11,  2003. 
T.H.  Gilmour, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 

(FR  Doc.  03-17979  Filed  7-15-03;  8:45  am] 

BtLUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  105 
[USCG-2003-14732] 
RIN  162&-AA43 

Facility  Security;  Correction 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Correcting  amendments. 

summary:  On  July  1,  2003,  the  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  concerning  the  implementation 
cf  national  maritime  security  initiatives 
for  facilities.  This  document  contains 
corrections  to  that  nde. 
DATES:  Effective  on  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  document, 
write  or  call  Lieutenant  Gregory  Purvis 
(G-MP),  U.S.  Coast  Guard  by  telephone 
202-267-1103,  toll-free  telephone  1- 
800-842-8740  ext.  7-1103,  or  by 
electronic  mail  msregs@comdt.uscg.mil. 
If  you  have  questions  on  viewing  or 
submitting  materieil  to  the  docket,  cdl\ 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation,  at 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  temporary  interim 
nde  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 


Register  on  July  1,  2003,  (68  FR  39315). 
The  rule  contained  typographical  errors 
and  omissions  that  may  prove  to  be 
misleading  and  therefore  need  to  be 
corrected. 

Corrections  to  the  Preamble 

In  the  temporary  interim  rule  FR  Doc. 
03-16189  pubhshed  in  the  Federal 
Register  on  Jidy  1,  2003.  make  the 
following  corrections: 

1.  On  page  39318,  in  the  second 
column,  on  line  18,  correct  "them"  to 
read  "then". 

Corrections  to  the  Regulatory  Text 
PART  105— FACILITY  SECURITY 

■  1.  Correct  part  105  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
70103;  50  U.S.C.  191;  33  CFR  1.05-1,  6.04- 
11,  6.14,  6.16,  and  6.19;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

§105.130    [Corrected] 

■  2.  Correct  §  105.130  by  removing  the 
last  sentence.  §  105.410  [corrected] 

§105.410    [Corrected] 

■  3.  In  §  105.410(d),  correct  the  words 
"approved  by  the  cognizant  COTP."  to 
read  "approved  by  each  cognizant 
COTP." 

Dated:  July  11,2003. 
T.H.  Gilmour, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
Environmental  Protection. 

|FR  Doc.  03-17981  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  106 
[USCG-2003-14759] 
RIN  1625-AA68 

Outer  Continental  Shelf  Facility 
Security;  Correction 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Correcting  amendments. 

SUMMARY:  On  July  1.  2003,  the  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  concerning  the  implementation 
of  national  maritime  security  initiatives 
for  Outer  Continental  Shelf  facilities. 
This  document  contains  corrections  to 
that  nde. 

DATES:  Effective  on  July  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  document. 


write  or  call  Lieutenant  Greg  Versaw 
(G-MP),  U.S.  Coast  Guard  by  telephone 
202-267-1103,  toll-free  telephone  1- 
800-842-8740  ext.  7-1103, or  by 
electronic  mail  msregs@comdt.uscg.mil. 
If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation,  at 
telephone  202-366-5149. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  published  a  temporary  interim 
rule  with  request  for  comments  and 
notice  of  meeting  in  the  Federal 
Register  on  July  1,  2003,  (68  FR  39338). 
The  rule  contained  typographical  errors 
and  omissions  that  may  prove  to  be 
misleading  and  therefore  need  to  be 
corrected. 

Corrections  to  the  Preamble 

In  the  temporary  interim  rule  FR  Doc. 
03-16190  published  in  the  Federal 
Register  on  July  1,  2003,  make  the 
following  corrections: 

1.  On  page  39338,  in  the  third 
column,  imder  the  heading 
"Supplementary  Information,":On  line 
6,  correct  the  word  "Pub.  L."  to  read 
"Public  Law". 

2.  On  page  39339,  in  the  first  column, 
correct  the  heading  "Discussion  of 
Comments  Addressing  OCS  Facility 
Issues  in  the  Notice  of  Meeting"  to  read 
"Discussion  of  Comments  Addressing 
Outer  Continental  Shelf  (OCS)  Facility 
Issues  in  the  Notice  of  Meeting". 

3.  On  page  39339,  in  the  second 
colunm,  in  the  third  full  paragraph,  on 
line  8,  correct  the  words  "the  crew,"  to 
read  "OCS  facility  personnel,". 

4.  On  page  39340,  in  the  first  column, 
in  the  fifth  bullet,  correct  the 
punctuation  "."to  read  ";". 

5.  On  page  39340,  in  the  first  colunm, 
in  the  nineth  bullet,  correct  the  words 
"MARSEC  Level"  to  read  "Maritime 
Security  (MARSEC)  Level". 

6.  On  page  39340,  in  the  second 
column,  under  the  subheading 
"Training,"  on  line  6,  correct  the  words 
"Officer  and  OCS"  to  read  "Officer  or 
OCS". 

7.  On  page  39340,  in  the  second 
colimm,  under  the  subheading 
"Training,"  on  line  18,  correct  the 
words  "possess  necessary"  to  read 
"possess  the  necessary". 

8.  On  page  39341,  in  the  first  colunm, 
in  the  first  paragraph,  on  the  last  line, 
correct  the  word  "passengers"  to  read 
"OCS  Facility  Personnel". 

9.  On  page  39341,  in  the  first  coliunn, 
under  the  subheading  "Facility  Security 
Assessment  (FSA),"  on  line  20,  correct 
the  words  "in  the  parts"  to  read  "in 
parts". 
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10.  On  page  39341,  in  the  second 
column,  on  line  10,  correct  the 
punctuation  by  adding  a  "."  at  the  end 
of  the  sentence. 

11.  On  page  39341,  in  the  third 
column,  in  the  second  full  paragraph, 
on  line  3,  correct  the  word  "would"  to 
read  "will". 

12.  On  page  39341,  in  the  third 
column,  under  the  heading  "Cost 
Assessment,"  on  line  2,  correct  the 
words  "practice  or  regulations"  to  read 
"practice  or  because  of  regulations" 

13.  On  page  39342,  in  the  first 
column,  on  line  6,  correct  the  word 
"assume"  to  read  "assumes". 

14.  On  page  39342,  in  the  second 
colunm,  imder  the  heading  "Benefit 
Assessment,"  on  line  4,  correct  the 
words  "Area  Maritime  Security"  to  read 
"Area  Maritime  Security  (AMS)". 

15.  On  page  39343,  in  the  second 
column,  in  the  first  paragraph  under  the 
heading  "Assistance  for  Small  Entities," 
on  line  3,  correct  the  word  "Pub.  L."  to 
read  "Public  Law". 

16.  On  page  39343,  in  the  third 
column,  in  the  first  paragraph  under  the 
subheading  "Summary  of  the  Collection 
of  Information:",  cm  line  5,  correct  the 
words  "OCS  platforms"  to  read  "OCS 
facilities". 

Corrections  to  the  Regulatory  Text 

PART  106— OUTER  CONTINENTAL 
SHELF  (OCS)  FACILITY  SECURITY 

■  1 .  Correct  part  106  by  revising  the 
authority  citation  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191;  33  CFR  1.05-1, 
6.04-11,  6.14,  6.16,  and  6.19;  Department  Of 
Homeland  Security  Delegation  No.  0170.1. 

§106.205    [Corrected] 

■  2.  Correct  §  106.205  by  revising 
paragraph  (c)(4)  to  read: 

(4)  Methodology  of  Facility  Security 
Assessment. 

■  3.  In  §  106.205(c)(5),  correct  the 
punctuation  "."  19  read  ";". 

§106.215    [Corrected] 

■  4.  Correct  §  106.215  by  revising 
paragraph  (a)  to  read: 

(a)  Knowledge  of  current  and 
anticipated  security  threats  and 
patterns. 

§106.235    [Corrected] 

■  5.  hi  §  106.235(b),  correct  the  words 
"owner  and  operator"  to  read  "owner  or 
operator". 

§106.240    [Corrected] 

■  6.  In  §  106.240(b),  correct  the  words 
"with  the  cognizant  District 
Commander,"  to  read  "the  cognizant 
District  Commander,". 


§106.250    [Correctwq 

■  7.  hi  §  106.250(d).  correct  the  word 
"DOSs"  to  read  "DoSs". 

§106.260    [Corrected] 

■  8.  hi  §  106.260(a)(1),  correct  the  words 
"introduction  or  dangerous"  to  read 
"introduction  of  dangerous". 

■  9.  hi  §  106.260(e)(7).  correct  the  word 
"passengers"  to  read  "OCS  facility 
personnel". 

§106.275    [Corrected] 

■  10.  hi  §  106.275(a)(2)(i).  correct  the 
words  "around  OCS  facility;"  to  read 
"aroimd  OCS  facilities;". 

§106.280    [Corrected] 

■  11.  hi  §  106.280(e).  correct  the  word 
"OSC"  to  read  "OCS". 

§106.305    [Corrected] 

■  12.  hi  §  106.305(c)(2)(v).  correct  the 
word  "and"  to  read  "or". 

■  13.  In  §  106.305(d)(l)(iv),  correct  the 
punctuation  "."  to  read  ";". 

§106.405    [Corrected] 

■  14.  In  §  106.405(a)  introductory  text, 
correct  the  words  "the  list"  to  read  "this 
paragraph". 

■  15.  hi  §  106.405(a)(1),  correct  the  term 
"OC"  to  read  "OCS". 

Dated:  July  11,  2003. 
T.H.  Gilmour. 

Rear  Admiral.  U.S.  Coast  Guard.  Assistant 
Commandant  for  Marine  Safety.  Security  and 
Environmental  Protection. 
(FR  Doc.  03-17977  Filed  7-15-03;  8:45  am) 
BILUNG  CODE  4910-15-P  6 


DEPARTMENT  OF  HOMELAND     . 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD05-03-095] 
RIN  162&-AA09 

Drawbridge  Operation  Regulations; 
Chincoteague  Channel,  VA 

AGENCY:  Coast  Guard.  DHS. 

.ACTION:  Notice  of  temporary  deviation 

from  regulations;  request  for  comments. 


SUMMARY:  The  Conunander.  Fifth  Coast 
Guard  District,  has  issued  a  temporary 
deviation  from  the  regulations 
governing  the  operation  for  the  existing 
SR  172  drawbridge  across  the 
Chincoteague  Chaimel,  mile  3.5.  at 
Chincoteague,  Vfrginia.  This  temporary 
deviation  will  test  a  proposed  change  to 
the  drawbridge  operation  schedule  and 


help  determine  whether  a  permanent 
change  to  the  regulations  is  reasonable. 
This  temporary  deviation  will  allow  the 
Chincoteague  Channel  Bridge  to  remain 
in  the  closed  position  from  7  a.m.  to  5 
p.m.  on  July  30  and  on  July  31.  2003. 
This  temporary  deviation  is  necessary  to 
facilitate  public  safety  during  the 
Annual  Pony  Swim. 
DATES:  This  deviation  is  effective  from 
7  a.m.  on  July  30.  to  5  p.m.  on  July  31, 
2003.  Comments  must  be  received  by 
September  12,  2003. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (oan-b).  Fifth  Coast  Guard 
Distjict,  431  Crawford  Street, 
Portsmouth,  Virginia  23704,  or  deliver 
them  to  the  same  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Commander,  Fifth  Coast  Guard  District 
(oan-b),  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
materials  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  above  address. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Linda  L.  Bonenberger,  Bridge 
Management  Specialist,  Fifth  Coast 
Guard  District,  at  (757)  398-6227.' 
SUPPLEMENTARY  INFORMATION: 
Request  for  Conunents 

We  encourage  you  to  participate  in 
this  rulemaking  submitting  comments  or 
related  material.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  number  for  this  rulemaking 
(CGD05-03-095),  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
imbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  if  they  reached  us. 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  Comments 
must  be  received  by  September  12, 
2003. 

Background  and  Purpose 

The  Town  of  Chincoteague  has 
requested  a  temporary  deviation  from 
the  current  operating  regulation  set  out 
in  33  CFR  117.5  that  requires  the 
drawbridge  to  open  promptly  and  fully 
for  the  passage  of  vessels  when  a  request 
to  open  is  given. 

The  purpose  of  the  closure  is  for  the 
Annual  Pony  Swim  across  the 
Assateague  Channel  between 
Assateague  Island  and  Chincoteague 
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that  takes  place  every  year  on  the  last 
Wednesday  and  Thursday  in  July.  The 
herd  is  owned  by  the  Chincoteague 
Volunteer  Fire  IDepartment  and 
managed  by  the  National  Park  Service. 
This  annual  event  began  in  the  1700's, 
but  in  1925  the  Fire  Department  took 
pver  the  event  that  is  also  referred  to  as 
the  Chincoteague  Volunteer  Fireman's 
Carnival.  The  proceeds  from  the 
auctioning  of  the  ponies  provide  a 
source  of  revenue  for  the  fire  company 
and  it  also  serves  to  trim  the  herd's 
nimibers.  On  Wednesday,  July  30,  2003, 
the  ponies  will  be  lead  across  the 
Assateague  Channel  from  Assateague 
Island  to  Chincoteague  where  they  will 
be  auctioned  off.  On  Thursday,  July  31, 
2003,  the  remaining  ponies  will  be  lead 
back  across  the  channel  to  Assateague 
Island.  Due  to  the  high  volimie  of 
spectators  that  attend  this  yearly  event, 
it  is  necessary  to  close  the  draw  span  on 
each  of  these  days  between  the  hours  of 
7  a.m.  to  5  p.m.  to  ensiu-e  the  safety  of 
the  ponies  and  to  vehicular  traffic 
congestion  on  this  small  island  as  a 
result  of  drawbridge  openings.  The 
drawbridge  will  resiune  opening  on 
demand  after  5  p.m.  on  July  30,  2003, 
to  7  a.m.  on  July  31,  2003.  After  5  p.m. 
on  July  31,  2003,  the  bridge  will  once 
again  resume  normal  operation. 

Under  this  temp'orary  deviation,  the 
Chincoteague  Chcumel  Bridge  may 
remain  in  the  closed  position  from  7 
a.m.  to  5  p.m.  on  Wednesday,  July  30, 
2003,  and  on  Thursday,  July  31,  2003. 

Since  the  Pony  Swim  is  a  well-known 
annual  event  that  occurs  on  the  last 
Wednesday  and  Thiusday  in  July  every 
year,  and  is  publicly  advertised,  vessel 
operators  can  arrange  their  transits  to 
minimize  any  impact  caused  by  the 
temporary  deviation. 

This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.43,  and  comments  and  information 
gathered  during  the  comment  period 
will  assist  the  Coast  Guard  in 
determining  if  this  test  operating 
schedule  is  reasonable  and  should  be 
made  a  permanent  addition  to  the 
drawbridge  operation  regulations. 

Dated:  July  9.  2003. 

Waverly  W.  Gregory,  Ir., 

Chief,  Bridge  Administration  Section,  Fifth 
Coast  Guard  District. 

[PR  Doc.  03-17989  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4810-15-P 


DEPARTMENT  OF  HOMELAND 
SECURfTY 

Coast  Guard 
33  CFR  Part  117 

[CG007-03-076] 
RIN  1625-AA09 

Drawbridge  Operation  Regulations; 
Brooks  Memorial  (S.E.  17th  Street) 
Bridge,  Atlantic  Intracoastal  Waterway 
Mile  1065.9,  Fort  Lauderdale,  Florida 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule;  request  for 

comments. 

SUMMARY:  The  Coast  Guard  is 
temporarily  changing  the  operation  of 
the  new  Brooks  Memorial  (SE.  17th 
Street)  bridge  across  the  Atlantic 
Intracoastal  Waterway,  Fort  Lauderdale, 
Florida.  This  temporary  rule  requires 
the  bridge  to  open  on  signal,  except 
from  7  a.m.  to  7  p.m.  daily,  the  bridge 
need  open  only  on  the  hour  and  half- 
hour. 

DATES:  This  temporary  rule  is  effective 
from  12:01  a.m.  on  July  16,  2003  imtil 
6  p.m.  on  January  2,  2004. 
ADDRESSES:  Documents  indicated  in  this 
pfreamble  as  being  available  in  the 
docket  are  part  of  docket  [CGD07-03- 
076]  and  are  available  for  inspection  or 
copying  at  room  432,  Seventh  Coast 
Guard  District,  Bridge  Branch.  909  SE. 
1st  Avenue,  Miami,  Florida,  33131, 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Lieberum,  Bridge  Branch,  909 
SE  1st  Ave,  Miami,  Florida  33131, 
telephone  nimiber  305-415-6744. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  [CGDO 7-03-0 76], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period  and  may  change 
this  temporary  rule  in  view  of  them. 


Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NRPM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM  because 
traffic  studies  indicate  vehicular 
congestion  in  this  area  directly  related 
to  this  bridge  opening. 

For  the  same  reason,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

The  Brooks  Memorial  (SE.  17th  Street) 
bridge  was  replaced  with  a  high-level 
bridge,  which  provides  a  vertical 
clearance  of  55  feet  above  mean  high 
water  in  the  closed  position  and  a 
horizontal  clearance  of  125  feet  between 
fenders.  The  regulations  for  the  old 
bridge  were  published  in  33  CFR 
117.261(hh)  and  will  be  removed  as 
they  do  not  apply  to  the  new  bridge. 
The  new  bridge  has  been  operating  on 
the  old  operating  schedule  since 
construction.  Even  though  the  new 
bridge  has  a  higher  vertical  clearance 
than  the  old  bridge,  the  nimiber  of 
openings  has  only  slightly  decreased 
because  most  sailboats  still  require  a 
bridge  opening.  This  temporary  rule  is 
intended  to  allow  the  Coast  Guard  to 
evaluate  the  adequacy  of  a  half-hour 
schedule  during  the  summer  and  winter 
daytime  bom's  before  a  permanent  rule 
is  proposed. 

Discussion  of  Rule 

This  temporary  rule  will  require  the 
Brooks  Memorial  (SE.  17th  Street) 
bridge,  mile  1065.9  at  Fort  Lauderdale, 
to  open  on  signal;  except  that  from  7 
a.m.  to  7  p.m.  the  draws  need  open  only 
on  the  hoiu  and  half-hour. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  expect  the  economic  impact 
of  this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  imder  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary  because  the  rule 
still  provides  for  at  least  two  openings 
every  hour. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  temporary  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  tenn  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jxnisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  the  rule, still  provides 
for  at  least  two  openings  every  hour. 

If  you  think  that  your  business, 
organization,  or  govenmiental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  temporary  rule  will  have 
a  significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  will  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking.  If  this  temporary  rule  will 
affect  your  small  business,  organization, 
or  governmental  jurisdiction  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  Uie  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  rule  calls  for  no  neW 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federahsm,  if  it  has  a  substantial  direct 


effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
comphance  on  them.  We  have  analyzed 
this  rule  imder  Executive  Order  13132 
and  have  determined  that  this  rule  does 
not  have  implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  residt  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  temporary  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  the  preamble. 

Taking  of  Private  Property  , 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  the  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  hidian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National  * 

Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-43701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of  •' 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  from  further  enviroiunental 
documentation.  An  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 


Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170;  33 
CFR  1.05-l(g):  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587. 106  Stat 
5039. 

■  2.  From  12:01  a.m.  on  July  16,  2003, 
until  6  p.m.  on  January  2,  2004,  in 
§  117.261,  suspend  paragraph  (hh)  and 
add  a  new  paragraph  (uu)  to  read  as 
follows: 

§  1 1 7.261    Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Key  Largo. 

***** 

(uu)  The  Brooks  Memorial  (SE.  17th 
Street)  bridge,  mile  1065.9  at  Fort 
Lauderdale,  shall  open  on  signal;  except 
that  from  7  a.m.  to  7  p.m.  the  draws 
need  open  only  on  the  hour  and  half- 
hour. 

Dated:  July  3  2003. 
Harvey  Johnson  Jr., 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Seventh  Coast  Guard  District. 
(FR  Doc.  03-17984  Filed  7-15-03;  8:45  ami 
BlUmC  CODE  4910-15-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  117  and  165 

[CG009-03-204] 

[RIN  1625-AA09  and  162&-AA00] 

Bay  City  Tall  Ship  Celebration, 
Saginaw  River,  August  14-18, 2003 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  safety  zones  and 
drawbridge  suspension  regulations 
during  the  Bay  City  Tall  Ship 
Celebration  to  be  held  from  August  14, 
2003  through  August  18.  2003  located 
on  the  Saginaw  River  in  Bay  City. 
Michigan.  These  safety  zones  are 
necessary  to  promote  the  safe  navigation 
of  vessels  and  the  safety  of  life  and 
property  during  the  periods  of  heavy 
vessel  traffic  expected  during  these 
events.  These  safety  zones  are  intended 
to  restrict  vessel  traffic  from  a  portion  of 
Saginaw  Bay  and  the  Saginaw  River. 

DATES:  This  rule  is  effective  from 
August  14,  2003  through  August  18. 
2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-03-204  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Detroit.  110 
Mt.  Elliott  Ave.,  Detroit.  Michigan 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Brandon 
Sullivan,  Marine  Safety  Office  Detroit, 
at  (313)  568-9558. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  March  24.  2003.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Bay  City 
Tall  Ship  Celebration  2003.  Saginaw 
River.  MI  in  the  Federal  Register  (68  PR 
14170).  The  Coast  Guard  did  not  receive 
any  letters  commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

Bay  City  Tall  Ship  Celebration  2003  is 
a  community-wide  maritime  festival  in 
Bay  City,  MI,  featuring  a  12-mile  ship 
parade,  fireworks,  and  in-port  viewing 
and  toius  of  moored  historic  tall  ship 
vessels  between  August  14  and  August 


18,  2003.  The  parade  of  ships  is  the  start 
of  the  Bay  City  Celebration.  The  parade 
will  form  in  Saginaw  Bay  and  traverse 
the  Saginaw  River  to  the  Liberty  Bridge 
and  the  Friendship  Pier. 

Vessels  will  moor  at  docks  along 
Veterans  Park  and  Wenonah  Park 
between  the  Liberty  Bridge  and  the 
Friendship  Pier  in  Bay  City.  We  are 
establishing  a  temporary  moving  safety 
zone  aroimd  the  parade  vessels  during 
the  parade  to  ensure  the  safety  of 
passengers,  crew  and  visitors.  A  second 
temporary  safety  zone  will  be 
established,  once  the  vessels  are 
moored,  between  the  Liberty  Bridge  and 
the  Friendship  Pier  (by  light  buoy  28) 
mile  marker  six.  Fireworks  are 
scheduled  to  take  place  in  Veterans  Park 
on  August  16,  2003  ftt)m  9:30  p.m.  to  11 
p.m.  These  temporary  regulations  are 
prompted  by  the  high  degree  of  control 
necessary  to  ensure  the  safety  of  both 
participating  and  spectator  vessels 
dming  the  events  occiuring  in  Saginaw 
Bay  and  the  Saginaw  River.  These 
regulations  provide  guidance  on  vessel 
movement  controls  and  safety  zones 
that  will  be  in  effect  at  specified  marine 
locations  during  specified  times.  The 
temporary  regulations  are  specifically 
designed  to  minimize  adverse  impacts 
on  commercial  users  of  the  affected 
waterways. 

Discussion  of  Comments  and  Changes 

On  March  24,  2003,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  entitled  Bay  City 
Tall  Ship  Celebration  2003,  Saginaw 
River,  MI,  (68  FR  14170).  The  Coast 
Guard  did  not  receive  any  letters 
commenting  on  the  proposed 
rulemaking.  No  public  hearing  was 
requested,  and  none  was  held. 

Regulatory  Evaluation 

This  rule  is  not  "significant  regulatory 
action"  imder  section  3(f)  of  Executive 
Order  12866  and  does  not  require  an 
assessment  of  potential  costs  and 
benefits  under  section  6(a)  (3)  of  the 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Secinity. 

We  expect  the  economic  impact  of 
this  temporary  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 

The  temporary  moving  safety  zone 
will  only  be  during  a  six  hour  time 
period  on  August  14,  2003.  The 
additional  safety  zone  will  be  enforced 
after  the  mooring  of  the  parade  vessels. 
On  August  14,  2003,  the  combination  of 
parade  vessels  and  large  niunbers  of 


recreational  vessels  will  cause  potential 
disruptions  to  normal  port  activity. 
However,  due  to  the  temporary  natine  of 
these  disruptions,  they  can  be  planned 
for  in  advance  to  minimize  the 
economic  hardship  that  might  result. 
The  largest  segments  of  the  port 
commimity  facing  disruptions  are  the 
operators  of  deep  draft  vessels  and  the 
terminals  they  call  on.  In  addition  to  the 
extended  advance  notice  of  these  events 
provided  by  the  COTP,  deep  draft  vessel 
traffic  will  be  accommodated  as  best  as 
possible  on  these  two  days. 

The  Coast  Guard  expects  that  the 
amoimt  of  publication  and 
advertisement  about  these  events  and 
about  these  regulations  will  allow  the 
industry  sufficient  time  to  adjust 
schedules  and  minimize  adverse 
impacts.  Weighted  against  and 
coimterbalanced  with  adverse  impacts 
are  the  favorable  economic  impacts  that 
these  events  will  have  on  commercial 
activity  in  the  area  as  a  whole  from  the 
boaters  and  tourists  these  events  are 
expected  to  attract. 

Small  Entities  _ 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  an  initial  review 
was  conducted  to  determine  whether 
this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independentiy  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certffies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities.  If 
you  think  that  yoin  business, 
organization,  or  governmental  ' 

jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-221), 
we  want  to  assist  small  entities  in 
imderstanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  ndemaking.  If  this 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Detroit  (see  ADDRESSES). 
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Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  infonnation  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  resuh  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  woidd  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  widi  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  RegiUations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Ordpr  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  figure  2-1, 
paragraphs  34  (f,  g,  and  h)  of 
Commandant  Instruction  M16475.1C, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  written  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  117 
Bridges. 

33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

PART1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  foUows: 

Authority:  33  U.S.C.  499;  33  CFR  1.05-l(g): 
Section  117.255  also  issued  under  authority 
of  Pub.  L.  102-587, 106  Stat.  5039; 
Department  of  Homeland  Security  delegation 
No.  0170.1. 

■  2.  From  8  a.m.  through  1  p.m., 
Thursday,  August  14,  2003,  in  §  117.647, 
suspend  paragraph  (b)  and  add 
temporary  paragraphs  (e)  and  (f)  to  read 
as  follows: 


(1)  From  6:30  a.m.  to  8:30  a.m.  and 
fitjm  3:30  p.m.  to  5:30  p.m.  except 
Saturdays,  Sundays,  and  holidays 
observed  in  the  locality,  the  draws  need 
not  be  opened  for  the  passage  of  vessels 
of  less  than  50  gross  tons. 

(2)  From  7:30  a.m.  to  8:30  a.m.  and 
from  4:30  p.m.  to  5:30  p.m.  except  on 
Sundays  and  Federal  holidays,  die 
draws  need  no»  be  opened  for  the 
passage  of  down-bound  vessels  of  over 
50  gross  tons. 

(3)  From  8  a.m.  to  8  p.m.  on 
Saturdays,  Sundays,  and  Federal 
hohdays,  the  draws  of  die  hidependence 
and  Veterans  Memorial  bridges  need  not 
be  opened  for  the  passage  of  pleasure 
craft  except  from  three  minutes  before  to 
three  minutes  after  the  hour  and  half- 
hour. 

(4)  From  8  a.m.  to  8  p.m.  on 
Saturdays,  Sundays,  and  Federal 
holidays,  the  draws  of  the  Liberty  Street 
and  Lafayette  Street  bridges  need  not  be 
opened  for  the  passage  of  pleasure  craft, 
except  from  three  minutes  before  to 
three  minutes  after  the  quarter  hour  and 
three-quarter  hour. 

(f)  The  draws  of  the  Independence 
bridge,  mile  3.88,  and  the  Liberty  Sti«et 
Bridge,  mile  4.99,  from  1  p.m.  until  9 
p.m.,  Thursday,  August  14,  2003,  shall 
be  closed  to  navigation,  except  that  the 
draws  shall  open  upon  signal  for  official 
vessels  participating  in  the  Tall  Ship 
Celebration  2003  Parade  of  Ships. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

■  3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C 
Chapter  701;  50  U.S.C.  191. 195;  33  CFR 
1.05-l(g).  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  4.  From  1  p.m.  on  August  14, 2003 
through  9  p.m.  on  August  18,  2003  add 
temporary  §  165.T09-204  to  read  as 
follows: 


§117.647    Saginaw  River. 

***** 

(e)  The  draws  of  the  Veterans 
Memorial  bridge,  mile  5.60,  and 
Lafayette  Street  bridge,  mile  6.78  in  Bay 
City,  shall  open  on  signal  from  March 
16  through  December  15,  except  as 
follows: 


§  1 65.T09-204    Safety  Zone;  Tall  Ship 
Celebration  2003  Bay  City,  Ml 

(a)  The  following  are  safety  zones: 
(1)  Saginaw  River  Moored  Tall  Ships 
Safety  Zone,  Veterans  Park  and 
Wenonah  Park,  Saginaw  River.  Bay  City, 
MI. — (i)  location.  The  following  area  is 
a  safety  zone:  All  waters  of  the  Saginaw 
River  between  the  Liberty  Bridge  at  mile 
4.99  and  the  Friendship  Pier  at  mile  6.1 
within  50  feet  of  any  participating 
moored  Tall  Ships. 

(ii)  Enforcement  period.  The  safety 
zone  will  be  enforced  whenever  a  tall 
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ship  is  moored  at  Veterans  Park  or 
Wenonah  Park  between  the  Liberty 
Bridge  and  the  Friendship  Pier,  from  1 
p.m.  on  August  14,  2003  to  9  p.m.  on 
August  18,  2003. 

(iii)  Special  regulations.  (A)  Vessels 
operating  in  the  Saginaw  River  within 
the  safety  zone  during  the  effective 
period  must  proceed  at  no  wake  speeds, 
and  not  within  50  feet  of  the  hull  of  any 
moored  tall  ship,  in  traffic  patterns  as 
directed  by  on-scene  Coast  Guard  patrol 
craft,  so  as  not  to  hazard  tall  ships  or 
shore-side  visitors  boarding  tall  ships. 

(B)  Vessels  shall  remain  outside  the 
designated  hazard  area  in  the  safety 
zone,  as  directed  by  on-scene  Coast 
Guard  personnel,  during  any  evening 
fireworks  event. 

(2)  Bay  City  Tall  Ships  Parade  Moving 
Safety  Zone. —  (i)  Location.  The 
following  area  is  a  moving  safety  zone: 
All  navigable  waters  100  yards  ahead  of 
the  first  official  parade  vessel,  50  yards 
abeam  of  each  parade  vessel,  and  50 
yards  astern  of  the  last  vessel  in  the 
parade  between  the  starting  position  at 
43°43'54''  N,  83°46'54''  W  (northeast  of 
Saginaw  Bay  Light  "12"  {LLNR  10675)), 
and  remaining  in  effect  xmtil  the  official 
parade  vessels  are  moored  between 
Veterans  Memorial  Park  and  Wennonah 
Park  (between  the  Liberty  Bridge  and 
the  Friendship  Pier)(These  coordinates 
are  based  upon  North  American  Datum 
1983). 

(ii)  Enforcement  period.  This  section 
will  be  enforced  from  1  p.m.  on 
Thursday,  August  14,  2003  until  9  p.m. 
on  Thursday,  August  14,  2003,  or  the 
time  each  participating  Tall  Ship  is 
safely  moored  in  Bay  City,  whichever  is 
sooner. 

(b)  Regulations.  (1)  The  general 
regulations  in  33  CFR  165.23  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  shall  proceed 
as  directed.  U.S.  Coast  Guard  Auxiliary, 
representatives  of  the  event  organizer, 
and  local  or  state  officials  may  be 
present  to  inform  vessel  operators  of 
this  regulation  and  other  applicable 
laWs. 

Dated:  June  7,  2003.    ■ 

Ronald  F.  Silva, 

Rear  Admiral,  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 

[FR  Doc.  03-17988  Filed  7-15-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD09-03-203] 
RIN  162&-AA00 

Safety  Zone;  Cafitain  of  the  Port 
Chicago  Zone 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Coast  Guard  is 
implementing  safety  zones  for  annual 
fireworks  displays  in  the  Captain  of  the 
Port  Chicago  Zone  during  Jidy  2003. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  and  property  on 
navigable  waters  during  these  events. 
These  zones  will  restrict  vessel  traffic 
from  a  portion  of  the  Captain  of  the  Port 
Chicago  Zone. 

DATES:  Effective  from  12:01  a.m.  (Local) 
on  Jidy  1,  2003  to  11:59  p.m.  (Local)  on 
July  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Keimeth  Brockhouse,  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago,  IL 
at  (630) 986-2155. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  is  implementing  the  permanent 
safety  zones  in  33  CFR  165.918 
(published  May  20,  2003,  in  the  Federal 
Register,  68  FR  27466),  for  fireworks 
displays  and  other  marine  events  in  the 
Captain  of  the  Port  Chicago  Zone  during 
July  2003.  The  following  safety  zones 
will  be  enforced  for  fireworks  displays 
and  other  marine  events  occurring  in 
the  month  of  July  2003: 

Navy  Pier  Summer  Fireworks,  Lake 
Michigan,  Chicago,  IL 

This  safety  zone  will  be  enforced 
every  Wednesday  and  Saturday  evening 
from  9  p.m.  (local)  until  termination  of 
display. 

Evanston  Fourth  of  July  Fireworks — 
Evanston.  IL 

This  safety  zone  will  be  enforced  on 
July  4,  2003  from  sunset  through 
termination  of  display. 

Independence  Day  Fireworks — 
Manistee,  MI 

This  safety  zone  will  be  enforced  on 
July  4,  2003  from  simset  through 
termination  of  display. 

Independence  Day  Fireworks — Lake 
Kalamazoo,  Saugatuck,  MI 

This  safety  zone  will  be  enforced  on 
July  4,  2003  from  sunset  through 
termination  of  display. 


Independence  Day  Fiivworks — White 
Lake.  Whitehall.  MI 

This  safety  zone  will  be  enforced  on 
July  4,  2003  from  simset  through 
termination  of  display. 

Pentwater  July  3rd  Fireworks — Lake 
Michigan,  Pentwater.  MI 

This  safety  zone  will  be  enforced  on 
Jxdy  3,  2003  fit)m  simset  until 
termination  of  display. 

Venetian  Night  Fireworks — Lake 
Kalamazoo.  Saugatuck,  MI 

This  safety  zone  will  be  enforced  on 
July  26,  2003  from  sunset  through 
termination  of  display. 

Team  Aquatics  Ski  Show — Grand  River, 
Grand  Haven,  MI 

This  safety  zone  will  be  enforced  on 
July  29.  2003  bom  6  p.m.  (local)  through 
8:30  p.m.(local). 

Navy  Pier  4th  of  July  Fireworks — Lake 
Michigan.  Chicago,  IL 

This  safety  zone  will  be  enforced  on 
July  3,  2003  from  sunset  through 
termination  of  display. 

In  order  to  ensure  the  safety  of 
spectators  and  transiting  vessels,  these 
safety  zones  will  be  in  effect  for  the 
diuation  of  the  events.  In  cases  where 
shipping  is  affected,  commercial  vessels 
may  request  permission  from  the 
Captain  of  the  Port  Chicago  to  transit  the 
safety  zone. 

Approval  will  be  made  on  a  case-by 
case  basis.  Requests  must  be  made  in 
advance  and  approved  by  the  Captain  of 
Port  before  transits  will  be  authorized. 
The  Captain  of  the  Port  may  be 
contacted  by  calling  (630)  986-2155. 

Dated:  June  25,  2003. 
Raymond  E.  Seebald, 
Captain,  Coast  Guard,  Captain  of  the  Port 
Chicago. 

[FR  Doc.  03-17907  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4<)10-15-U 

DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  Oa-013] 
RIN  1625-AAOO 

Security  Zone;  Coronado  Bay  Bridge, 
San  Diego,  CA. 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule;  change  in 

effective  period. 

SUMMARY:  The  Coast  Guard  is  revising 
the  effective  period  of  the  temporary 
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security  zone  25  yards  around  all  piers. 
abutments,  fenders  and  pilings  of  the 
Coronado  Bay  Bridge.  These  temporary 
seciuity  zones  are  needed  for  national 
secimty  reasons  to  protect  the  public 
ports  from  potential  subversive  actions. 
Persons  and  vessels  are  prohibited  bom 
entering  into,  transiting  through, 
loitering,  or  anchoring  writhin  this 
security  zone  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

DATES:  The  amendment  to  §  165.T11- 
032  in  this  nde  is  effective  June  21, 
•    2003.  Section  165.T11-032,  added  at  68 
FR  18123.  April  15,  2003,  effective  from 
12:01  a.m.  (PST)  on  March  22,  2003, 
until  11:59  p.m.  (PDT)  on  June  22.  2003, 
as  amended  in  this  rule,  is  extended  in 
effect  to  11:59  p.m.  (PDT)  on  September 
22,  2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [COTP  San  Diego  03-013]  and 
are  available  for  inspection  or  copying 
at  Marine  Safety  Office  San  Diego,  2716 
North  Harbor  Drive,  San  Diego,  CA 
92101-1064  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Petty  Officer  Austin  Murai.  USCG,  c/o 
U.S.  Coast  Guard  Captain  of  the  Port, 
telephone  (619)  683-6494 
SUPPUEMENTARY  INFORMATKDN: 

Regulatory  Information 

On  April  15,  2003.  we  published  a 
temporary  final  rule  (TFR)  establishing 
the  25-yard  security  zone  around  the 
Coronado  Bay  Bridge.  The  pubhshed 
rule  was  entitled  Security  Zones;  San 
Diego  Bay,  San  Diego,  CA  in  the  Federal 
Register  (68  FR  18123)  under  33  CFR 
165.T1 1-032.  It  has  been  in  effect  since 
March  22,  2003.  and  is  set  to  expire 
11:59  p.m.  (PDT)  on  June  22,  2003. 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  tills 
regulation.  Under  5  U.S.C.  553(b)(B),  for 
the  reasons  set  forth  below,  the  Coast 
Guard  finds  that  good  cause  exists  for    * 
not  publishing  an  NPRM.  Also,  under  5 
U.S.C.  553(d)(3).  the  Coast  Guard  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register 
because  the  threat  of  maritime  attacks  is 
real  as  evidenced  by  the  October  2002 
attack  of  a  tank  vessel  off  the  coast  of 
Yemen  and  the  continuing  threat  to  U.S. 
assets  as  described  in  the  President's 
finding  in  Executive  Order  13273  of 
August  21,  2002  (67  FR  56215, 
September  3.  2002)  tiiat  die  security  of 
the  U.S.  is  endangered  by  the 


September.  11.  2001  attacks  and  that 
such  disturbances  continue  to  endanger 
the  international  relations  of  the  United 
States.  See  also  Continuation  of  the 
National  Emergency  with  Respect  to 
Certain  Terrorist  Attacks.  (67  FR  58317, 
September  13.  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit.  Or  Support  Terrorism.  (67  FR 
59447.  September  20.  2002).  Under  die 
current  threat  level  condition.  Federal 
agencies  are  to  consider  the  foUowing 
protective  measures:  Coordinate 
necessary  security  efforts  with  Federal, 
state,  and  local  law  enforcement 
agencies.  National  Guard  or  other 
secmity  and  armed  forces;  and  restrict 
access  to  a  threatened  facility  to 
essential  personnel  only.  As  a  result,  a 
heightened  level  of  security  has  been 
established  aroimd  the  Coronado 
Bridge.  Additionally,  the  measures 
contemplated  by  this  rule  are  intended 
to  prevent  future  terrorist  attacks  against 
individuals  on  or  near  the  Coronado 
Bridge.  Any  delay  in  the  effective  date 
of  this  TFR  is  impractical  and  contrary 
to  the  public  interest. 

The  Coast  Guard  will  be  publishing  a 
NPRM  to  establish  permanent  security 
zones  that  are  temporarily  effective 
under  this  rule.  This  revision  preserves 
the  status  quo  within  the  Ports  while 
permanent  regulations  are  developed. 

For  the  reasons  stated  in  the 
paragraphs  above  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  also  finds 
that  good  cause  exists  for  making  this 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Since  the  September  11,  2001  terrorist 
attacks  on  the  World  Trade  Center  in 
New  York,  die  Pentagon  in  Arlington. 
Virginia  and  Flight  93,  the  Federal 
Bureau  of  hivestigation  (FBI)  has  issued 
several  warnings  concerning  the 
potential  for  additional  terrorist  attacks 
within  the  United  States.  In  addition, 
the  ongoing  hostilities  in  Afghanistan 
and  the  war  with  Iraq  have  made  it 
prudent  to  U.S.  ports  to  be  on  higher 
state  of  alert  because  the  Al-Qaeda 
organization  and  other  similar 
organizations  have  declared  an  ongoing 
intention  to  conduct  armed  attacks  on 
U.S.  interests  worldwide.  In  its  effort  to 
thwart  terrorist  activity,  the  Coast  Guard 
has  increased  safety  and  security 
measures  on  U.S.  ports  and  waterways. 
As  part  of  the  Diplomatic  Security  and 
Antiterrorism  Act  of  1986  (Pub.  L.  99- 
399),  Congress  amended  section  7  of  the 
Ports  and  Waterways  Safety  Act 
(PWSA),  33  U.S.C.  1226,  to  allow  the 
Coast  Guard  to  take  actions,  including 
the  estabUshment  of  security  and  safety 


zones,  to  prevent  or  respond  to  acts  of 
terrorism  against  individuals,  vessels,  or 
public  or  commercial  structvues. 

In  this  particular  rulemaking,  to 
address  the  aforementioned  security 
concerns,  and  to  take  steps  to  prevent 
the  catastrophic  impact  that  a  terrorist 
attack  against  the  Coronado  Bridge 
would  have  on  the  public  interest,  die 
Coast  Guard  is  establishing  security 
zones  aroimd  the  Coronado  Bridge. 
These  security  zones  help  the  Coast 
Guard  to  prevent  vessels  or  persons 
from  engaging  in  terrorist  actions 
against  these  bridges.  Due  to  these 
heightened  security  concerns,  and  the 
catastrophic  impact  a  terrorist  attack  on 
these  bridges  would  have  on  the  public 
the  transportation  system  and 
siuTounding  areas  and  communities, 
security  zones  are  prudent  for  these 
structiires. 

A  temporary  security  zone  was 
created  and  published  on  April  15,  2003 
in  die  Federal  Register  (Vol.  68,  No.  72, 
18123).  The  Coast  Guard's  intention 
during  this  time  was  to  draft  a  Notice  of 
Proposed  Rulemaking  to  create  a 
permanent  security  zone  around  the 
Coronado  Bay  Bridge.  This  temporary 
security  zone  is  intended  to  give  the 
Coast  Guard  additional  time  to  complete 
the  Notice  of  Proposed  Rulemaking  and 
maintain  a  security  zone  aroimd  the 
bridge  imtil  a  permanent  regulation  can 
be  completed. 

Discussion  of  Rule 

In  this  temporary  rule,  the  Coast  ' 
Guard  is  establishing  fixed  security 
zones  extending  from  the  surface  to  the 
sea  floor,  25  yards  in  the  waters  around 
all  piers,  abutments,  fenders  and  pilings 
of  the  Coronado  Bridge.  San  Diego  Bay, 
California.  Entry  into  these  security 
zones  is  prohibited,  unless  doing  so  is 
necessary  for  safe  navigation,  or  to  ° 

conduct  official  business  such  as 
scheduled  maintenance  or  retrofit 
operations.  Vessels  and  people  may  be 
allowed  to  enter  an  established  security 
zone  on  a  case-by-case  basis  with 
authorization  from  the  Captain  of  the 
Port.  Vessels  or  persons  violating  this 
section  will  be  subject  to  the  penalties 
set  fortii  in  33  U.S.C.  1232.  Pursuant  to 
33  U.S.C.  1232,  any  violation  of  the 
security  zone  described  herein,  is 
punishable  by  civil  penalties  (not  to 
exceed  $27,500  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  up  to  6  years  and  a 
maximum  fine  of  $250,000).  and  in  rem 
liabihty  against  the  offending  vessel. 
Any  person  who  violates  this  section, 
using  a  dangerous  weapon,  or  who 
engages  in  conduct  that  causes  bodily 
injury  or  fear  of  imminent  bodily  injury 
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to  any  officer  authorized  to  enforce  this 
regulation,  also  faces  imprisonment  up 
to  12  years. 

Coast  Guard  personnel  will  enforce 
this  regulation  and  the  Captain  of  the 
Port  may  be  assisted  by  other  Federal, 
State,  or  local  agencies  in  the  patrol  and 
enforcement  of  the  regulation.  This 
regulation  is  proposed  under  the 
authority  of  33  U.S.C.  1226  in  addition 
to  the  authority  contained  in  33  U.S.C. 
1231. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3]  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  regulation  restricts 
access  to  the  zones,  the  effect  of  this 
regulation  wiU  not  be  significant 
because:  (i)  The  zones  will  encompass 
only  a  small  portion  of  the  waterway; 
(ii)  Vessels  will  be  able  to  pass  safely 
around  the  zones;  and  (iii)  Vessels  may 
be  allowed  to  enter  these  zones  on  a 
case-by-case  basis  with  permission  of 
the  Captain  of  the  Port,  or  his 
designated  representative. 

The  sizes  of  the  zones  are  the 
minimum  necessary  to  provide  adequate 
protection  for  the  bridges,  vessels 
operating  in  the  vicinity,  their  crews 
and  passengers,  adjoining  areas  and  the 
public.  The  entities  most  likely  to  be 
affected  are  commercial  vessels 
transiting  the  main  ship  channel  en 
route  the  southern  San  Diego  Bay  and 
Chula  Vista  ports  and  pleasure  craft 
engaged  in  recreational  activities  and 
sightseeing. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  security  zones  will  not  have  a 
significant  economic  impact  on  a 


substantial  number  of  small  entities  for 
several  reasons:  small  vessel  traffic  can 
pass  safely  around  the  security  zones 
and  vessels  engaged  in  recreational 
activities,  sightseeing  and  conunercial 
fishing  have  ample  space  outside  of  the 
security  zones  to  engage  in  these 
activities.  Small  entities  and  the 
maritime  public  will  be  advised  of  these 
seciuity  zones  via  public  notice  to 
mariners. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  yoiu-  small 
business,  organization,  or  government 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 


aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Gdvemments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govermnents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenunent  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
ehergy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
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cat^orically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  seciuity  zone.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  record-keeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S  C 
ChaptHT  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub  L 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170. 

■  2.  Revise  §  165.T11-032  to  read  as 
follows: 

§165.T1 1-032    Security  Zone:  Coronado 
Bay  Bridge,  San  Diego,  CA. 

(a)  Location.  All  waters  extending 
from  the  surface  to  the  sea  floor,  25 
yards  around  all  piers,  abutments, 
fenders  and  pilings  of  the  Coronado  Bay 
Bridge  on  the  navigable  waters  of  San 
Diego  Bay.  This  security  zone  will  not 
restrict  the  main  navigational  channel 


and  vessels  vidll  not  be  restricted  fit)m 
transiting  through  the  channel. 

(b)  Regulations.  In  accordance  with 
the  general  regidations  in  §  165.23  of 
this  part,  entry  into,  transit  through, 
loitering,  or  anchoring  within  this 
security  zone  by  all  persons  and  vessels 
is  prohibited,  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  Mariners  are  advised 
that  the  security  zones  will  not  restrict 
the  main  navigational  channel  and 
transit  through  the  channel  is  not 
prohibited.  Mariners  requesting 
permission  to  transit  through  the 
security  zone  may  request  authorization 
to  do  so  from  Captain  of  the  Port  or  his 
designated  representative.  The  Coast 
Guard  can  be  contacted  on  San  Diego 
Bay  via  VHF-FM  channel  16. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1 2  3 1 ,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

(d)  Effective  period.  This  section  is 
effective  fix)m  11:59  p.m.  (PDT)  on 
March  22.  2003,  until  11:59  p.m.  (PST) 
on  September  22,  2003.  If  the  Coast 
Guard  terminates  enforcement  of  this 
security  zone  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  this  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  to  Mariners. 

Dated:  June  13,  2003. 
Robert  E.  McFarland. 
Lieutenant  Commander,  U.S.  Coast  Guard, 
Acting  Captain  of  tlie  Port,  San  Diego. 
(FR  Doc.  03-17986  Filed  7-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 
IFRL-7528-4] 
RIN  2060-AH67 

Protection  of  Stratospheric  Ozone: 
Allowance  System  for  Controlling 
HCFC  Production,  Import  and  Export 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Final  mle;  technical  correction. 


Category 


Industrial  gas  manufacturing 

Industrial  gases  merchant  wtioiesalers 


SIJMMARY:  The  Environmental  Protection 
Agency  published  in  the  Federal 
Register  of  January  21,  2003,  a 
document  establishing  an  allowance 
system  to  control  the  U.S.  consumption 
and  production  of  ozone-depleting 
substances  known  as 
hydrochlorofluorocarbons  (HCFCs). 
This  document  corrects  references 
inadvertently  retained  in  that  document. 
EFFECTIVE  DATE:  July  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Au,  202-564-2216;  E-mail: 
au.vera@epamaiLepa.gov. 

SUPPLEMENTARY  INFORMATKM: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

Categories  and  entities  potentially 
regulated  by  this  action  include: 


NAICS 


325120 
424690, 
422690 


Regulated  entities 


Chlorofluorocarbon  gases  manufacturing. 

Ottwr  Chemical  and  Allied  Products  Merchant  Wholesalers. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  your 
facility,  company,  business 
organization,  etc.  is  regulated  by  this 
action,  you  should  examine  the 
applicability  criteria  in  §  82.1(b)  of  40 
CFR  part  82.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 


B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  Materials  relevant  to  this 
action  are  contained  in  Docket  No.  A- 
98-33  at  the  Air  and  Radiation  Docket 
at  EPA  West,  Room  B-108, 1301 
Constitution  Avenue,  NW.,  Washington 
DC  20004.  The  Docket  Center  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
reading  room  is  (202)  .566-1 742. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  hitemet 


under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr.  An 
electronic  version  of  the  public  docket 
is  also  available  through  EPA's  new 
electronic  pubhc  docket,  EPA  Dockets. 
You  jnay  use  EPA  Dockets  at  http:// 
www.epa.gov/rpas/to  access  the  index 
listing  of  the  contents  of  the  ofGcial 
public  docket  for  this  action,  as  well  as 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  identification 
number  that  EPA  has  established  for 
this  action.  Certain  types  of  information 
will  not  be  placed  in  the  EPA  Docket. 
Information  claimed  as  CBI,  and  other 
information  whose  disclosure  is 
restricted  by  statute  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  pubUc  viewing 
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in  EPA's  electronic  public  docket  either. 
The  EPA's  policy  is  that  copyrighted 
material  will  not  be  placed  in  EPA's 
electronic  public  docket  but  will  be 
available  only  in  printed,  paper  form  in 
the  official  public  docket.  To  the  extent 
feasible,  publicly  available  supporting 
materials  for  this  action  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  the  EPA  Docket, 
the  system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  Docket 
Center  identified  in  this  notice.  The 
EPA  intends  to  work  toward  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

n.  What  Does  This  Correction  Do? 

The  EPA  published  a  document  in  the 
Federal  Register  of  January  21,  2003, 
(68  FR  2820),  in  which  references  to 
paragraph  (t)  were  inadvertently 
retained  in  §82.4.  This  correction 
amends  the  references  from  paragraph 
(t)  to  paragraph  (n). 

The  corrections  will  become  effective 
immediately  (without  further 
rulemaking  action)  on  July  16,  2003. 

m.  Why  Is  This  Correction  Issued  as  a 
Final  Rule? 

Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553(b)(B),  provides  that,  when  an 
agency  for  good  cause  finds  that  notice 
and  public  procedure  are  impracticable, 
uimecessary,  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportunity  for  public  comment.  We 
have  determined  that  there  is  good 
cause  for  making  today's  action  final 
vdthout  prior  proposal  and  opportunity 
for  comment  because  the  changes  to  the 
rule  are  minor  technical  corrections  and 
do  not  change  the  requirements  of  the 
rule.  Thus,  notice  and  public  procedure 
are  unnecessary.  We  find  that  this 
constitutes  good  cause  imder  5  U.S.C. 
553(b)(B)  (see  also  the  final  sentence  of 
section  307(d)(1)  of  the  Clean  Air  Act, 
42  U.S.C.  7607(d)(1),  indicating  that  the 
good  cause  provisions  of  the  APA 
continue  to  apply  to  this  type  of 
rulemaking  under  the  Clean  Air  Act). 

Section  553(d)(3)  allows  an  agency, 
upon  a  finding  of  good  cause,  to  make 
a  rule  effective  immediately.  Because 
today's  changes  do  not  change  the 
requirements  of  the  rule,  we  find  good 
cause  to  make  these  technical 
corrections  effective  immediately. 


IV.  Do  Any  of  the  Executive  Order  and 
Statutory  Reviews  Apply  to  This 
Correction? 

This  final  rule  implements  a  technical 
correction  to  the  Code  of  Federal 
Regulations,  and  it  does  not  otherwise 
impose  or  amend  any  requirements. 

1.  Executive  Order  12630.  The  EPA 
has  complied  with  Executive  Order 
12630,  Governmental  Actions  and 
Interference  With  Constitutionally 
Protected  Property  Rights  (Takings)  (53 
FR  8859,  March  15, 1988)  by  examining 
the  takings  implications  of  this 
technical  correction  in  accordance  with 
the  "Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

2.  Executive  Order  12866.  Under 
Executive  Order  12866,  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993),  this  technical 
correction  is  not  a  '"significant 
regulatory  action'"  and  is  therefore  not 
subject  to  review  by  the  Office  of 
Management  and  Budget(OMB).  This 
action  is  not  a  '"major  rule"*  as  defined 
by  5  U.S.C.  804(2). 

3.  Executive  Order  12898.  This 
technical  correction  does  not  involve 
special  consideration  of  environmental 
justice-related  issues  as  required  by 
Executive  Order  12898,  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Popidations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

4.  Executive  Order  12988.  In  issuing 
this  technical  correction,  EPA  has  taken 
the  necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  Civil  Justice  Reform  (61  FR  4729. 
February  7, 1996). 

5.  Executive  Order  13045.  This 
technical  correction  is  not  subject  to 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks  (62  FR  19885,  April  23, 
1997)  because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866,  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children. 

6.  Executive  Order  13132.  This 
technical  correction  does  not  have 
substantial  direct  effects  on  the  States, 
or  on  the  relationship  between  the 
national  government  and  the  States,  as 
specified  in  Executive  Order  13132, 
Federahsm  (64  FR  43255,  August  10, 
1999). 


7.  Executive  Order  13175.  This 
technical  correction  does  not 
significantly  or  imiquely  ^.ffect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000). 

8.  Executive  Order  13211.  This 
technical  correction  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

9.  Paperwork  Reduction  Act.  This 
technical  correction  does  not  impose  an 
information  collection  burden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

10.  National  Technology  Transfer  and 
Advancement  Act.  This  technical 
correction  action  does  not  involve 
changes  to  technical  st^dards.  Thus  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply- 

1 1 .  Regulatory  Flexibility  Act.  Because 
EPA  has  made  a  '"good  cause'"  finding 
that  this  action  is  not  subject  to  notice 
and  comment  requirements  under  the 
APA  or  any  other  statute,  it  is  not 
subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.). 

12.  Unfunded  Mandates  Reform  Act. 
This  technical  correction  contains  no 
Federal  mandates  (imder  the  regulatory 
provisions  of  Tide  11  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA), 
(Pub.  L.  104-4),  for  State,  local,  or  tiibal 
governments  or  the  private  sector 
because  the  correction  imposes  no 
.enforceable  duty  on  any  State,  local  or 
tribal  govenunents  or  the  private  sector. 
Thus  the  correction  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA.  In  addition,  this  action  does 
not  significandy  or  uniquely  affect  small 
governments  or  impose  a  significant 
intergovernmental  mandate,  as 
described  in  sections  203  and  204  of  the 
UMRA. 

13.  Congressional  Review  Act.  The 
Congressional  Review  Act  (CRA)(5 
U.S.C.  801  et  seq.),  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  nde  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  808  allows 
the  issuing  agency  to  make  a  rule 
effective  sooner  than  otherwise 
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provided  by  the  CRA  if  the  agency 
makes  a  good  cause  finding  that  notice 
and  pubhc  procedure  is  impracticable, 
unnecessary  or  contrary  to  the  public 
interest.  This  determination  must  be 
supported  by  a  brief  statement  (5  U.S.C. 
808(2)).  As  stated  previously,  EPA  has 
made  such  a  good  cause  finding, 
including  the  reasons  thwefore,  and 
established  an  effective  date  of  July  16 
2003.  The  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register. 

The  EPA's  compliance  with  these 
Executive  Orders  and  statutes  fo  the 
underlying  rule  is  discussed  in  the 
January  21,  2003,  Federal  Register 
notice  containing  the  Allowance  System 
for  Controlling  HCFC  Production, 
Import  and  Export  final  rule  (68  PR 
2820). 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Chemicals, 
Chlorofluorocarbons,  Exports, 
Hydrochlorofluorocarbons,  Imports, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  7,  2003. 
Jeffrey  R.  Hoimstead, 

Assistant  Administrator  for  the  Office  of  Air 
and  Radiation. 

■  For  the  reasons  stated  in  the  preamble, 
40  CFR  part  82  is  amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

■  1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601,  7671- 
7671q. 

■  2.  In  §  82.4  paragraph  (n)  introductory 
text  is  amended  by  revising  the  reference 
"(t)(2)  and  (t)(3)"  to  read  "(n)(2)  and 
(n)(3)"  and  revising  the  reference 
"(t)(l)(i}  through  (iii)"  to  read  ".(n)(l)(i) 
through  (iii)." 

■  3.  In  §82.4(n)(4),  revise  the  reference 
"(0(3)"  to  read  "(n)(3)"  and  the  reference 
"{t)(l)"toread"(n)(l)." 

[FR  Doc.  03-18000  Filed  7-15-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0219;  FRL-7313-6] 
Cymoxanil;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  cymoxanil  in 
or  on  hop.  dried  cones;  lettuce,  head; 
imported  lychee;  vegetable,  cuciutit, 
group  9;  and  vegetable,  fiiiiting,  group  8 
The  Interregional  Research  Project 
Number  4  (IR-4),  the  Taipai  Economic 
and  Cultural  Representative  Office,  and 
E.I  du  Pont  Nemoiu^  and  Company 
requested  these  tolerances  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
EPA  is  also  deleting  the  time-limited 
tolerance  for  hop,  dried  cones 
established  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  and  the 
tolerance  for  imported  tomato.  These 
tolerances  are  no  longer  needed  since 
this  rule  establishes  tolerances  in 
support  of  the  U.S.  registraUon  for  hops 
and  tomato. 

DATES:  This  regulation  is  effective  July 
16,  2003.  Objections  and  requests  for 
hearings,  identified  by  docket  ID 
number  OPP-2003-0219,  must  be 
received  on  or  before  September  15 
2003. 

ADDRESSES:  Written  objections  and  " 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington 
DC  20460-0001;  telephone  number: 
(703)  308-3194;  e-mail  address: 
brothers.shajaJ@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricidtural 
producer,  food  manufactiirer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 


•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  ID  number 
OPP-2003-0219.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy..  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legd 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  hitemet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html,  a 
beta  site  ciurcntly  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
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docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  July  6,  2001 
(66  FR  130)  (FRL-6784-9)  and  February 
28.  2003  (68  FR  9660)  CFRL-7288-9), 
EPA  issued  notices  pursuant  to  section 
408  of  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (1E6224)  by  IR-4,  681 
U.S.  Highway  #1  South,  North 
Brunswick,  NJ  08902-3390;  PP  1E6233 
from  the  Taipai  Economic  and  Cultural 
Representative  Office,  4301  Connecticut 
Ave.,  NW  Suite  420,  Washington,  DC 
20008;  and  PP  0F6072  from  E.I.  duPont 
de  Nemours  and  Company,  DuPont 
Agricultural  Products,  Barley  Mill  Plaza, 
Wilmington,  DE  19880-0038.  Those 
notices  included  summaries  of  the 
petitions  prepared  by  E.I.  duPont  de 
Nemours  and  Company,  DuPont 
Agricultiiral  Products,  the  registrant. 
The  petitions  requested  that  40  CFR 
180.503  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
cymoxanil,  (2-cyano-N- 
[(ethylainino)carbonyl]-2- 
(methoxyimino)  acetamide],  in  or  on 
hop  at  1.0  part  per  million  (ppm)  (PP 
1E6224);  lettuce,  head  at  4.0  ppm  (PP 
6F6072);  imported  lychee  at  1.0  ppm 
(PP  1E6233);  vegetable,  cucurbit,  group 
at  0.05  ppm  (PP  0F6072);  and  vegetable, 
fruiting,  group  at  0.2  ppm  (PP  0F6072). 

The  World  Wildlife  Fund  (WWF) 
submitted  comments  on  August  7,  2001 


in  response  to  the  notice  of  filing  for 
hops  and  lychee.  WWF  urged  EPA  to 
apply  the  full  lOX  FQPA  safety  factor  to 
cymoxanil  "because  completed  studies 
for  this  fungicide  are  inadequate  to 
detect  endocrine  disruption  and  the 
endocrine  disruptor  data  gap  is  of 
critical  importance  when  determining  a 
reasonable  certainty  of  no  harm  to 
embryos,  fetus,  infants  and  children."  In 
addition,  WWF  stated  that  there  may  be 
evidence  of  increased  developmental 
susceptibility  for  cymoxanil.  EPA 
reviewed  the  comments  submitted  by 
WWF  and  has  addressed  them  in  Unit 
in.  D.  of  this  document. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu^.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certadnty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  .  .  ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  frt)m  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 


requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
November  26, 1997  (62  FR  62961)  (FRI^ 
5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  tolerances  for  residues  of 
cymoxanil  on  hop,  dried  cones  at  1.0 
ppm;  lettuce,  head  at  4.0  ppm; 
vegetable,  cucurbit,  group  9  at  0.05 
ppm;  vegetable,  fruiting,  group  8  at  0.2 
ppm;  and  imported  lychee  at  1.0  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  the  ■ 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  cymoxanil  are 
discussed  in  Table  1  of  this  unit  as  well 
as  the  no  observed  adverse  effect  level 
(NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline 
No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  rodents 
(rat) 

Systemic  toxicity  NOAEL  =  47.6  milligrams/kilogram/day  (mg/kg/day)  in  males 
and  59.9  mg/kg/day  in  females 

Systemic  toxicity  LOAEL  =  102  mg/kg/day  in  males  and  137  mg/kg/day  in  fe- 
males, t)ased  on  decreases  in  body  weights,  body  weight  gains  and  food  effi- 
ciency in  the  females,  and  body  weight  decreases  and  testicular  and 
epididymal  changes  in  males. 

870.3150 

90-Day  oral  toxicity  in  non- 
rodents  (dog) 

Systemic  toxicity  NOAEL  not  established 

Systemic  toxicity  LOAEL  =  3  mg/kg/day,  based  on  decreased  body  weights 
(13%)  and  food  consumption  in  females. 

870.3200 

21/28-Day  dermal  toxicity 
(rat) 

Systemic  and  demfial  toxicity  NOAEL  =  1,000  mg/kg/day,  highest  dose  tested 

(HDT) 
Systemic  and  dermal  toxicity  LOAEL  was  not  established. 

Il 
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Table  1 .— Subchronic.  Chronic,  and  Other  Toxicity— Continued 


Guideline 
No. 


Study  Type 


870.3700 


Prenatal  developmental  In  ro- 
dents (rat) 


Results 


870.3700 


Prenatal  developmental  in 
nonrodents  (rabbit) 


870.3800 


2-Generation  reproduction 
and  fertility  effects  (rat) 


870.4100 


870.4300 


Chronic  toxicity  (dog) 


870.4200 


Combined  chronic  toxicity/ 
carcin  ogenicity  rodents 
(rat) 


Carcinogenicity  mice 


870.5100 


tl 


870.5300 


Gene  mutation 


8  70.6200 


In  vitro  mammalian  cell  gene 
mutation  assay  (CHO) 


Subchronic  neurotoxicity 
screening  battery  (rat) 


Maternal  NOAEL  =  25  mg/kg/day 

*^^'S:^fo^'^^^'  '^  "-»"  '"""-  body  „«gn,,  body  w,W 
Developmental  NOAEL  =  10  mg/kg/day 

r'Sn^Jt  '-°^^'-  :  25  "ig/kg/day.  based  upon  significant  increase  in  over- 
all malfoirnations,  and  generalized  dose-related  delay  in  ske  etal  SsiSitiSi- 
^J^n/TJ-^^  mg^g/day  significant  decrease  in  fetal  b5^wlgm??1  M 
mg/kg/day  increased  early  resorptions  resulting  in  reducedlSer  si£e 


Maternal  NOAEL  32  mg/kg/day 

Maternal  LOAEL  was  not  established 

Developmental  NOAEL  =  4  mg/kg/day 
^^n!^^T^i  i?^^*-  =  ?  "\9/kg/day,  based  upon  an  increase  in  skeletal 
dTpSelfalSSSrv^'.  ^'"^^^  ^^^^^^^  ^  ^^^  ^^  ^  -^^^' 


Systemic  toxicity  NOAEL  =  6.5  males  and  7.9  females  mq/ko/dav 

^Spd  n'ro'5:  t°^S:H=  32  ^  males  and  40.6  fem^Tefm^Uy  based  on 

P^fiil'i^:"'/^'"^  '^^y  weight,  body  weight  gain,  and  food  ?onsurSption  fTr 
Dnnr?^!!'  ^'^^  decreased  oestation  and  lactltion  body  weight  for  Flferhales 

de^^  '°"^'y  ^°'^^'-  ^^^  "^9^9/day  for  A  anFlS  mglJ^Jday  for 

Reproductive  toxicity  LOAEL  was  not  established 

mfSrinS  ^?^''^  Tr^!F}l  =  ^-5  "'^'es  3"d  7.9  females  mg/kg/day 

Offspnng  toxicity  LOAEL  =  32.1  femaJe  and  40.6  females  mo/ko/dav   ba'^rt 


ia^rS^T^\|^L%T7^my^^^^  ,,,,  ^ 

SSorheS^nil^"^^  -^^^^  -^  changesaSo^S^-alS 
LOAEL  was  not  established  for  females. 


^  feSes*°'^'''^  ^^^^^  =  ^-^^  mg/kg/day  for  males  and  5.36  mg/kg/day  for 

^^mS*"  }^^^^  '-^^^J-  =  ^-3  mg/kg/day  for  males  and  38.4  mg/kg/day  for  fe- 
males,  based  upon  decreased  body  weight,  body  weight  aain   and  f6od  pffi 

^nn^:  '"^'^^'^^  ':i?'^^"^^  °^  «'°"93te  s^miatid  degenerS  and  iSalS 
SErc' le1^onT^?^hrc?''Y  '"  -^"'^^  ^"^  '"-^'^^^^  rndSce  ;f  n^ 
ferSalef  ^  '    ^''®''  ^'^^^  "®"'®  ^^  retinal  atrophy  in 

No  evidence  of  carcinogenicity. 


No  evidence  of  carcinogenicity. 


^Thi"l!^'^»'"  ^'  ®*^^"®  ^^®  ®®®"  a^  750  ^g/plate  -S9  and  1  000  uo/Dlate  +S9 
Slte^SSsSSKhpi"""^  \"  expectXutagenic  responds  Kapp^r?: 
pnaie  tester  strain.  There  was,  however,  no  evidence  that  the  test  material  in. 
duced  a  mutagenk;  effect  under  any  test  condition. 


Severe  cytotoxicity  was  seen  at  750  uq/mL  -S9  and  1  000  un/mi  j-qq  Th<»  ~^«^J 
tve  controls  induced  the  expected  mutageS?  fespon^s.^-^^Jre  was  ^JS^i 
no  evidence  hat  the  test  material  was  mutagenic  at  fie  Hv^Shine^ua 
nine  Phophoribosyl  Transferase  locus  at  any  Jose  under  anv^yc^ditfor 


No  Stmpn^l  =roJ°"^'  °bs«^3*'°"  battery,  or  motor  activity  were  observed. 
No  treatment-related  gross  or  microscopic  findings  in  the  nervous  svstem^ 
skeletal  muscles  of  the  male  and  female  rats  werl  observed  ^ 

The  neurotoxicity  NOAEL  3.000  ppm  (224  mg/kg/day  in  m^s  and  333  mo/Wo/ 
day  in  females;  HDT).  Neurotoxidty  LOAEL  w^  not  estabHshed  ^^ 


41930  Federal  Register / Vol.  68,  No.  136 /Wednesday,  July  16,  2003 /Rules  and  Regulations 

Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline 
No. 

Study  Type 

Results 

870.6300 

Developmental  neurotoxicity 
(rat) 

Maternal  toxicity  NOAEL  =  50  mg/kg/day 

Maternal  toxicity  LOAEL  =  100  mg/kg/day,  based  on  slight  decrease  body 
weight,  body  weight  gains  (17%)  and  food  consumption. 

Offspring  NOAEL  =  50  mg/kg/day 

Offspring  LOAEL  =  100  mg/i<g/day,  based  on  decreased  pup  survival,  decreased 
pup  weight  and  body  weight  gain  during  early  lactation  (less  than  6%),  in- 
creases in  morphometric  measurements  (anterior/posterior  cerebrum  for 
males,  cerebellar  height  for  females)  at  PND  79-83,  and  decreased  retention 
in  the  water  maze  task  for  adult  females  (latency  1 58%  of  control  levels)  seen 
at  the  LOAEL  of  100  mg/kg/day. 

870.7485 

Metat)olism  and  phamiaco- 
kinetics  (rat) 

Cymoxanil  was  readily  absorbed  and  86  to  94%  of  the  administered  dose  was 
excreted  in  96  hours.  The  majority  of  the  administered  dose  was  recovered  in 
the  urine  (64  -  57%)  with  smaller  amounts  excreted  in  the  feces  (16  -  24%) 
and  carcass  (<1%).  There  were  no  sex-related  differences  in  the  absorption, 
distribution  and  metabolism  of  cymoxanil.  In  urine  about  37  -  55%  of  the  dose 
was  free  and/or  conjugated  ['■*C]glycine  and  2  cyano-2-methoxyiminoacetic 
acid  (IN-W3595;  about  7  to  33%  of  the  dose).  Intact  cymoxanil  was  not  iso- 
lated in  urine.  In  feces  intact  '■♦C  cymoxanil  (<1%)  and  IN  W3595  was  de- 
tected, but  the  majority  of  radioactivity  was  '^C  glycine  (about  9  -  13%).  Based 
on  the  data,  the  metabolic  pathway  involves  hydrolysis  of  cymoxanil  to  IN 
W3595,  which  is  then  degraded  to  glycine,  which  in  turn  is  incorporated  into 
natural  constituents  or  further  metabolized. 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern.  However,  the  the  LOAEL  is 
sometimes  used  for  risk  assessment  if  no 
NOAEL  was  achieved  in  the  toxicology 
study  selected.  An  uncertainty  factor 
(UF)  is  applied  to  reflect  uncertainties 
inherent  in  the  extrapolation  from 
laboratory  animal  data  to  humans  and  in 
the  variations  in  sensitivity  among 
members  of  the  human  population  as 
well  as  other  unknowns.  An  UF  of  100 
is  routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  aietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (aRfD  or  cRfD)  where  the  RfD  is 
equal  to  the  NOAEL  divided  by  the 
appropriate  UF  (RfD  =  NOAEL/UF). 


Where  an  additional  safety  factors  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
population  adjusted  dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  lever  of  concern.  For 
example,  when  100  is  the  appropriate 
UF  (lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences)  the  LOG  is  100.  To  estimate 
risk,  a  ratio  of  the  NOAEL  to  exposures 
(margin  of  expoSiue  (MOE)  =  NOAEL/ 
exposure)  is  calculated  and  compared  to 
the  lever  of  concern. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 


will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  ''  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  cymoxanil  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2. 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Cymoxanil  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  As- 
sessment, UF 

FQPA  SF*  and  Level  of  Con- 
cern for  Risk  Assessment 

Study  and  Toxicological  Effects 

Acute  dietary  (females  13- 
50  years  of  age) 

NOAEL  =  4  mg/kg/day 

UF  =  100 

aRfD  =  0.04  mg/kg/day 

FQPASF  =  1X 
aPAD  =  aRfD 
FQPA  SF  =  0.04  mg/kg/ 
day 

Developmental  toxicity  study  -  rabbit 
Developmental   LOAEL  =  8   mg/kg/day 
based  on  increased  skeletal  anomalies 
of  the  cervical  and  thoracic  vertebrae 
(hemivertebrae)  and  ribs;  at  32  mg/kg/ 
day,  cleft  palate  was  also  observed. 
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TABLE  2.-SUMMARY  OF  TOXICOLOGICAL  DOSE  AND  ENDPOINTS  FOR  CYMOXANIL  FOR  USE  IN  HUMAN  RISK 

Assessment— Continued 


Exposure  Scenario 


Acute  dietary  (general  pop- 
ulation including  infants 
and  children) 


Dose  Used  in  Risk  As- 
sessment, UF 


NA 


FQPA  SF*  and  Level  of  Con- 
cern for  Risk  Assessment 


Chronic  dietary  (all 
populations) 


NOAEL  =  4  mg/kq/dav 
UF=100  ^  ^  ^ 
cRfD  =  0.04  mg/kg/day 


NA 


FQPASF=1X 
cPAD  =  chronic  RfD 
FQPA  SF  =  0.04  mg/kg/ 
day 


Short-tenn  demiai  (1  to  30 

days) 
(Residential) 


Intermediate-tenn  demial  (1 

to  6  months) 
(Residential) 


Oral  study  NOAEL  =  4 

mg/ko/day 
(Dermal  absorption  rate 

=  2.5%) 


LOG  for  MOE  =  100 
(Residential) 


Long-temi  demial  (>6 

months) 
(Residential) 


Oral  study  NOAEL  =  4 

mg/kg/day 
(Demial  absorption  rate 

=  2.5% 


LOG  for  MOE  =  100 
(Residential) 


Short-term  inhalation  (1  to 

30  days) 
(Readential) 


Intermediate-term  inhalation 

(1  to  6  months) 
(Residential) 


Oral  study  NOAEL=  4 

mg/kg/day 
(Dermal  absorption  rate 

=  2.5%  when 

appropriate) 


Oral  study  NOAEL=  4 

mg/kg/day 
(Inhalation  absorption 

rate  =  100%) 


LOG  for  MOE  =  100 
(Residential) 


Long-tenm  inhalation  (>  6 
months) 

(Residential) 


Cancer  (oral,  denmal, 
inhalation) 


Oral  study  NOAEL  =  4 

mg/kg/day 
(Inhalation  absorption 

rate  =  100%) 


LOCforMOE  =  100 
(Residential) 


LOCforMOE=  100 
(Residential) 


Oral  study  NOAEL=  4 

mg/kg/day 
(Inhalation  absorption 

rate  =  100%) 


NA 


LOG  for  MOE  =  100 
(Residential) 


NA 


*  The  reference  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to 


Study  and  Toxtcological  Effects 


An  effect  attributable  to  a  single  expo- 
sure was  not  observed  in  the  oral  tox- 
icity studies,  including  the  develop- 
mental toxicity  studies  in  rats  and  rab- 
bits. Therefore,  an  aRfD  was  not  es- 
tablished for  this  population. 


Combined  chronic  toxicity/cardnogenidtv 
study  -  rat 

Systemic  LOAEL  =  30.3  mg/kg/day 
based  on  decreases  in  body  weight 
body  weight  gain,  reduced  food  effi- 
ciency and  histopathoiogical  lesions  in 
the  eyes  and  testes  of  males. 


Developmental  toxicity  study  -  rabbit 
Developmental  LOAEL  =  8  mg/kg/day 
based  on  increased  skeletal  anomalies 
of  the  cervical  and  thoracic  vertebrae 
(hemivertebrae)  and  ribs;  at  32  mg/kg/ 
day,  cleft  palatd  was  also  observed. 


Developmental  toxicity  study  -  rabbit 
Developmental  LOAEL  =  8  mg/kg/day 
based  on  increased  skeletal  anomalies 
of  the  cen/ical  and  thorack:  vertebrae 
(hemivertebrae)  and  ribs;  at  32  mg/kg/ 
day,  cleft  palate  was  also  observed. 


Combined  chronic  toxrcity/carctnogenicity 
study  -  rat 

Systemic  LOAEL  =  30.3  mg/kg/day 
based  on  decreases  in  body  weight, 
body  weight  gain,  reduced  food  effi- 
ciency and  histopathoiogical  lesions  in 
the  eyes  and  testes  of  males. 


Developmental  toxicity  study  -  rabbit 
Developmental  LOAEL  =  8  mg/kg/day 
based  on  increased  skeletal  anomalies 
of  the  cen/ical  and  thoracic  vertebrae 
and  ribs;  at  32  mg/kg/day,  cleft  palate 
was  also  observed. 


Developmental  toxicity  study  -  rabbit 
Developmental  LOAEL  =  8  mg/kg/day 
based  on  increased  skeletal  anomalies 
of  the  cervical  and  thoracic  vertebrae 
and  ribs;  at  32  mg/kg/day,  deft  palate 
was  also  observed. 


Combined  chronk:  toxicity/carctnogenicitv 
study  -  rat 

Systemic  LOAEL  =  30.3  mg/kg/day 
based  on  decreases  in  body  weight, 
body  weight  gain,  reduced  food  effi- 
ciency and  histopathologwal  lesions  in 
the  eyes  and  testes  of  males. 


Classification:    not    likely    human    car- 
cinogen 01*  =  none. 


concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.503)  for  the 


residues  of  cymoxanil,  in  or  on  a  variety 
of  raw  agricultm^  commodities.  A 
pennanent  tolerance  of  0.05  ppm  for 
residues  of  cymoxanil  per  se  in/on 


potatoes  has  been  established  under  40 
CFR  180.503(a).  A  time-limited 
tolerance  of  1  ppm  for  residues  of 
cymoxanil  per  se  in/on  hops,  dried  has 
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also  been  established  under  40  CFR 
180.503(b)  in  connection  with  EPA's 
granting  of  a  section  18  emergency 
exemption.  The  time-limited  tolerance 
for  hops,  dried  cone  was  set  to  expire 
December  31.  2003.  Tolerances  for 
residues  of  cymoxanil  per  se  in/on 
imported  grapes  and  tomatoes  at  0.1 
ppm  are  established  under  40  CFR 
180.503(e).  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  cymoxanil  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposiu^  In  conducting  the 
acute  dietary  exposure  assessment  EPA 
used  the  Dietary  Exposure  Evaluation 
Model  software  with  the  Food 
Commodity  Intake  Data  base  (FCDI 
DEEM''^)  which  incorporates  food 
consumption  data  as  reported  by 
respondents  in  the  United  States 
Department  of  Agriculture  (USDA) 
1994-1996,  and  1998  nationwide 
Continuing  Surveys  of  Food  Intake  by 
Individuals  (CSFII)  and  accumulated 
exposure  to  the  chemical  for  each 
commodity.  The  acute  dietary  exposure 
analyses  assumed  tolerance  level 
residues,  100%  crop  treated  and 
DEEM"^  (ver.  7.76)  default  processing 
factors  for  all  registered/proposed 
commodities. 

ii.  Chronic  exposure.  In  conducting 
the  chronic  dietary  exposure 
assessments  EPA  used  the  DEEMtm 
software  with  the  FCID  which 
incorporates  food  consiunpUon  data  as 
reported  by  respondents  in  the  USDA 
1994-1996,  and  1998  nationwide  CSFII 
and  accumulated  exposure  to  the 
chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  The 
chronic  dietary  exposiu'e  analyses 
assumed  tolerance  level  residues,  100% 
CT,  and  DEEM™  (ver.  7.76)  defauU 
processing  factors  for  all  registered/ 
proposed  conunodities. 

iii.  Cancer.  In  accordance  with  the 
EPA  Draft  Guidelines  for  Carcinogen 
Risk  Assessment  (July  1999),  the  Agency 
classified  cymoxanil  as  a  "not  likely" 
hiunan  carcinogen.  Therefore,  a  cancer 
dietary  exposure  analysis  was  not 
performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposine 
analysis  and  risk  assessment  for 
cymoxanil  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 


are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
c)rmoxanil. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS)  to  estimate 
pesticide  concentrations  in  surface 
water  and  Screening  Concentration  in 
Ground  water  (SCI-GROW),  which 
predicts  pestiqide  concentrations  in 
ground  water.  In  general,  EPA  will  use 
GENEEC  (a  tier  1  model)  before  using 
PRZM/EXAMS  (a  tier  2  model)  for  a 
screening-level  assessment  for  surface 
water.  The  GENEEC  model  is  a  subset  of 
the  PRZM/EXAMS  model  that  uses  a 
specific  high-end  runoff  scenario  for 
pesticides.  GENEEC  incorporates  a  farm 
pond  scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximiun  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiu« 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  cymoxanil 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  n.E. 

Cymoxanil  appears  to  be  mobile  in 
soils.  However,  the  rapid  dissipation  of 
cymoxanil  in  the  environment 
precludes  the  possibility  of  extensive 
leaching.  No  detections  of  cymoxanil 
were  observed  below  the  0-15  cm  soil 
depth  at  any  of  the  test  sites.  Though  the 
degradates  of  cymoxanil  are  mobile,  the 
aerobic  soil  metabolism  study  showed 
that  the  degradates  are  short-lived. 
Cymoxanil  and  its  degradates  should 
not  pose  a  threat  to  groimd  water. 
Therefore,  ground  water  EEC  values 
were  not  included  in  the  risk 
assessment. 

Based  on  the  GENEEC  model  the  EECs 
of  cymoxanil  for  surface  water  are 
estimated  to  be  4.13  parts  per  billion 
(ppb)  for  acute  exposines  and  0.19  ppb 
for  chronic  exposure. 


3.  Fmm  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Cymoxanil  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumiUative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
cymoxanil  has  a  common  mechanism  of 
toxicity  with  other  substances.  Unlike 
other  pesticides  for  which  EPA  has 
followed  a  ciunulative  risk  approach 
based  on  a  common  mechanism  of 
toxicity,  EPA  has  not  made  a  common 
mechanism  of  toxicity  finding  as  to 
c>'moxanil  and  any  other  substances  and 
cymoxanil  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substemces.  For  the  purposes  of  this    ' 
tolerance  action,  therefore,  EPA  has  not 
assimied  that  cymoxanil  has  a  common 
mechanism  of  toxicity  with  other 
substemces.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumidative  effects  of  such  chemicals, 
see  the  policy  statements  released  by 
EPA's  Office  of  Pesticide  Programs 
concerning  common  mechanism 
determinations  and  procedures  for 
cumulating  effects  from  substances 
foimd  to  have  a  common  mechanism  on 
EPA's  website  at  http://www.epa.gov/ 
pesticides/cum  ulative/. 

D.  Safety  Factor  for  Infants  and 
Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 


Federal  Register/Vol.  68.  No.  136 /Wednesday.  July  16.  2003/Rules  and  Regulations 


41933 


level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  an  indication  of  increased 
susceptibility  (qualitative  and 
quantitative)  of  rats  and  rabbits  to  in 
utero  exposure  to  cymoxanil.  hi  the  rat 
developmental  toxicity  study,  decreased 
fetal  body  vireights  and  skeletal 
malformations  vi^ere  observed  at  25  mg/ 
kg/day  LOAEL,  w^hich  is  below  the 
maternal  toxicity  of  75  mg/kg/day 
LOAEL.  In  the  rabbit  developmental 
study  increased  skeletal  malformations 
were  observed  at  8  mg/kg/day  LOAEL. 
also  below  the  maternal  NOAEL  of  32 
mg/kg/day.  hi  the  2-generation 
reproduction  study  there  was  an 
indication  of  increased  qualitative 
susceptibility  in  the  offspring,  since 
there  was  decreased  pup  viability  at  a 
maternally  toxic  dose. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  cymoxanil  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposiu-es.  EPA 
detennined  that  the  lOX  SF  to  protect 
infants  and  children  should  be  reduced 
to  IX.  The  FQPA  factor  is  reduced  to  IX 
because  in  the  developmental  and 
postnatal  studies  (including  a 
developmental  neurotoxicity  study  in 
rats)  the  effects  are  well  characterized 
and  conservative  NOAELs  were 
established  for  all  developmental  and 
offspring  effects,  hi  addition,  the  doses 
selected  for  risk  assessment  are  lower 
than  the  NOAELs  from  these  studies 
and  are  protective  of  any  potential 
prenatal  and  post-natal  effects. 
Therefore,  there  are  low  levels  of 
concern  and  no  residual  uncertainties 
for  prenatal  and  postnatal  toxicity. 

In  response  to  the  notice  of  filing  of 
July  6,  2001.  WWF  ui^ed  EPA  to  apply 
the  full  1  OX  FQPA  safety  factor  to 
cymoxanil.  According  to  WWF  the  data 
for  cymoxanil  is  inadequate  to  address 
potential  endocrine  disruption  and 
there  is  evidence  of  increased 
susceptibility  in  the  prenatal 
developmental  rabbit  study.  WWF 
claimed  the  multigeneration 
reproduction  study  in  rats  is  inadequate 
because  it  was  conducted  before  the 
1996  guideline  changes  which  added 
additional  endpoints  responsive  to 
estrogenic  and/or  androgenic  endocrine 
disruption.  In  addition.  WWF  noted  that 
inferences  about  endocrine  disruption 
based  on  current  guidelines  are  still  not 
fully  adequate  to  evaluate  endocrine 
disruption.  In  particular,  the  Endocrine 
Disrupter  Screening  and  Testing 
Advisory  Committee  (EDSTAC) 
recommended  the  inclusion  of  more 
endpoints  relevant  to  thyroid  disruption 
and  measurement  of  estradiol,  testerone. 


luteinizing  hormone,  follicle  stimulating 
hormone.  T4  and  thyroid  stimulating 
hormone  levels  in  multigeneration 
studies.  WWF  further  argued  for  the 
inclusion  of  certain  adrenal  hormones 
such  as  ACTH  and  corticosterone  (the 
primary  glucocorticoid  in  rodents)  to 
fully  address  the  endocrine  disruption 
issue,  hi  addition.  WWF  believes  that 
there  is  an  increased  developmental 
susceptibility  to  rabbits  fetuses.  WWF 
questioned  the  conclusions  reached  by 
the  Office  of  Pesticide  Programs'  Hazard 
Identification  Assessment  Review 
Committee  (HL\RC)  Jan  20.  1998  that 
there  is  no  sensitivity  in  fetuses 
compared  to  maternal  animals. 
Developmental  malformations  were 
observed  at  8  mg/kg/day.  which  is 
below  the  maternal  NOAEL  of  16  mg/ 
kg/day.  These  results  were  discounted 
due  to  uncertainties  regarding  the 
source  of  the  parental  rabbits,  hi  another 
rabbit  study,  developmental 
malformations  were  observed  at  the 
same  dose  (8  mg/kg/day)  as  in  the 
previous  study,  however.  HIARC  did 
not  consider  this  to  show  increased 
susceptibility  because  the  effects  were 
observed  at  8  mg/kg/day.  which  is  also 
a  maternal  toxic  dose. 

On  June  18.  2002.  HL\RC  reviewed 
the  WWF  comments  and  concluded  that 
possible  endocrine-related  effects  on 
testicidar  and/or  epididymal  tissues  are 
fully  characterized  and  well  defined  in 
mouse,  subchronic  and  chronic  rat  and 
dog  studies  with  clear  NOAELs.  Further, 
in  the  reproduction  toxicity  study  in 
rats,  testicular  effects  were  seen, 
however,  these  effects  did  not  affect  any 
measured  reproductive  parameters, 
indicating  no  adverse  effects  on 
reproduction.  Additional  measurements 
recommended  by  EDSTAC  and  WWF 
are  unlikely  to  provide  any  significant 
additional  information  for  cymoxanil 
since  NOAELs  are  clearly  defined  for 
the  testicular  and/or  epididymal  effects 
and  there  are  no  indications  of 
endocrine  disruption  in  other  organs 
e.g..  thyroid  (thyroid  weight  changes 
and  hyperplasia),  adrenal  toxicity. 

Prior  to  receipt  of  WWF  letter,  the 
HIARC  on  August  21,  2001,  reevaluated 
the  toxicology  data  base  and  modified 
certain  study  reviews  resultmg  in  the 
selection  of  new  endpoints.  The 
reevaluations  resulted  in  the  qualitative 
and  quantitative  evidence  of  increased 
susceptibihty  to  rabbit  fetuses  (as 
suggested  by  WWF)  and  rat  fetuses,  hi 
addition,  reevaluation  of  rat 
reproduction  toxicity  study  resulted  in 
the  qualitative  increased  susceptibihty 
to  offspring.  A  conservative  NOAEL 
from  the  rabbit  developmental  study 
was  used  for  establishing  the  aRfD. 
Nonetheless,  it  was  concluded  that 


reliable  data  supported  applying  no 
additional  safety  factor  since  endpoints 
chosen  for  risk  assessments  adequately 
protect  infants  and  children  with  regard 
to  the  prenatal  and/or  postnatal  toxicity 
that  has  been  identified. 

E.  Aggregate  Risks  and  Determination  of 
Safety  ' 

To  estimate  total  aggregate  exposure 
to  a  pesticide  fit)m  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  Ught  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses,  hi  calculating  a  DWLOC.  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e..  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 

exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calcidate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Defauh 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resultmg  fit)m  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future.  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 
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1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposiue,  the  acute  dietary 
exposure  from  food  to  cymoxanil  will 
occupy  <71%  of  the  aPAD  for  females 
13  to  49  years  old.  This  is  the  only 


population  for  which  an  acute 
toxicological  endpoint  has  been 
determined.  In  addition,  there  is 
potential  for  acute  dietary  exposiue  to 
cymoxanil  in  drinking  water  derived 
from  surface  water.  After  calculating 


DWLCX^s  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  the  following  Table  3. 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Cymoxanil 


Population  Subgroup 

aPAD  (mg/ 
kg) 

%aPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Acute 

DWLOC 

(PPb) 

Females  (13-49  years  old) 

0.04 

<71 

4.13 

350 

2.  Chronic  risk.  Using  the  fexposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  cymoxanil  from  food 
will  utilize  13%  of  the  cPAD  for  the 
U.S.  population,  and  all  population 
subgroups.  Adults  20—49  years  old  and 


females  13—49  years  old  were  the  most 
highly  exposed  subpopulations.  There 
are  no  residential  uses  for  cymoxanil 
that  result  in  chronic  residential 
exposure.  In  addition,  there  is  potential 
for  chronic  dietary  exposure  to 
cymoxanil  in  drinking  water  derived 


from  surface  water.  After  calcidating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  groimd 
water,  EPA  does  not  expect  the 
aggregate  exposiue  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  4. 


TABLE  4.- 

-Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Cymoxanil 

"^ 

Population  Sut)group 

cPAD  mg/kg/ 
day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PPb) 

U.S.  population 

0.04 

<13 

0.19 

1,200 

5.  Aggregate  cancer  risk  for  U.S. 
population.  In  accordance  with  the  EPA 
Draft  Guidelines  for  Carcinogen  Risk 
Assessment  (July,  1999),  the  Agency 
classified  cymoxanil  as  a  "not  likely" 
hiunan  carcinogen.  Cymoxanil  is  not 
expected  to  pose  a  cancer  risk  to 
humans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  cymoxanil 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Cymoxanil  was  shown  to  be 
recoverable  using  Protocol  D  of  FDA's 
Pesticide  Analytical  Manual  I 
methodology.  The  residue  of  concern  in 
plants  was  previously  determined  to  be 
parent  only.  In  addition.  Method  AMR 
3060-94  Revision  2.  a  High  Performance 
Liquid  Chromotography  Ultraviolet 
(HPLC/UV)  method,  should  be  adequate 
for  lychee  tolerance  enforcement 
purposes. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian  or 
Mexican  Maximiun  Residue  Levels 
established  for  cymoxanil  on  hops, 
lychee,  or  cuciu-bit  vegetables.  The  U.S. 
tolerance  for  fruiting  vegetables  is 


compatible  with  Codex.  Therefore,  no 
compatibility  problems  exist  for  the 
tolerances  established  by  this  rule.  - 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  cymoxanil,  [2-cyano-N- 
[{ethylcmiino)carbonyl]-2- 
(methoxyimino)  acetamide],  in  or  on 
hop,  dried  cones  at  1.0  ppm;  lettuce, 
head  at  4.0  ppm;  vegetable,  cucurbit 
group  9  at  0.05  ppm;  vegetable,  fruiting, 
group  8  at  0.2  ppm;  and  lychee  at  1.0 
ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procediu^  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the     , 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 


section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensiue  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0219  in  the  subject  line  on 
the  first  page  of  yovir  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  September  15,  2003. 

1 .  Filing  the  request.  Yoiu  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  sunmiary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediu^s  set  forth  in 
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40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20460-0001.  You  may  also  dehver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  #104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov.  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.'ln  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0219,  to:  Pubhc  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 


Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  yoiu-  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 


B.  When  Will  the  Agency  Grant  a    . 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 


entiUed  Protection  of  Children  from 
Environfnental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Pubhc  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  thaf  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFIX:a, 
such  as  the  tolerance  in  this  final  rule, 
do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism{64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federahsm  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entided  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensiu« 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
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relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  30.  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.503  is  amended  by 
adding  alphabetically  the  following 
commodities  and  a  footnote  to  the  table 
in  paragraph  (a)  and  removing  paragraph 
(e)  to  read  as  follows: 

§  180.503    Cymoxanil,  tolerance  for 
residues. 

(a)  *     *     * 


Commodity 

Parts  per  million 

Lettuce,  fiead  

Lychee'   

•               *               • 

Vegetable,  cucurbit, 
group  9  

Vegetable,  fruiting, ' 
group  8  

4.0 
1.0 

•                                 * 

0.05 
0.2 

Commodity 


Grape'  

*  .Hop,  dried  cones 


Parts  per  million 


0.1 
1.0 


'There  are  no  U.S.  registrations  for  grape 
and  lyctiee. 


[FR  Doc.  03-17731  Filed  7-15-03;  8:45  am) 
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47  CFR  Part  54 

[CO  Docket  No.  96-45;  FCC  03-115] 

Federal-State  Joint  Board  on  Universal 
Service;  Promoting  Deployment  and 
Subscribership  In  Unserved  and 
Underserved  Areas,  Including  Tribal 
and  Insular  Areas 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

summary:  In  this  document,  the 
Commission  addresses  the  requests  of 
several  petitioners  to  reconsider 
portions  of  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking,  adopting  rules  to  provide 
additional,  targeted  universal  service 
support  to  low-income  consimiers  on 
tribal  lands  and  establishing  a 
framework  for  the  resolution  of  eligible 
telecommunications  carrier  (ETC) 
designations.  The  Commission  also 
concludes  that  the  definition  of 
"reservation"  for  purposes  of  the 
universal  service  programs  remains  the 
same  as  that  adopted  in  the  Twelfth 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  The  Commission 
addresses  several  requests  for 
reconsideration  relating  to  the  rule 
amendments  to  the  universal  service 
low-income  programs  adopted  in  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking.  The 
Commission  also  clarifies,  on  its  own 
motion,  the  Commission's  rules 
regarding  the  qualification  criteria  for 
enhanced  Lifeline  and  Link-Up  service. 
In  addition,  the  Commission  declines  to 
adopt  a  rule  that  would  require 
resolution  of  the  merits  of  any  request 
for  ETC  designation  within  six  months 
of  the  filing  date.  The  Commission  also 
declines  to  extend  the  enhanced  low- 
income  programs  to  the  Northern 
Mariana  Islands. 


DATES:  Effective  August  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  Lipp,  Attorney, 
Telecommimications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
(202) 418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Conunission's  Twenty- 
Fifth  Order  on  Reconsideration  and 
Report  and  Order  (Order)  in  CC  Docket 
No.  96-45  released  on  May  21,  2003. 
This  Order  was  eilso  released  with  a 
companion  Further  Notice  of  Proposed 
Rulemaking.  The  full  text  of  this 
document  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  Twelfth  Street. 
SW.,  Washington,  DC  20554. 

L  Introduction 

1.  In  this  Order,  we  address  the 
requests  of  several  petitioners  to 
reconsider  portions  of  the  Twelfth 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  65  FR  47941, 
August  4,  2003,  adopting  rules  to 
provide  additional,  targeted  universal 
service  support  to  low-income 
consumers  on  tribal  lands  and 
establishing  a  framework  for  the 
resolution  of  Eligible 
Telecommunications  Carrier  (ETC) 
designations  imder  section  214(e)(6)  of 
the  Communications  Act  of  1934,  as 
amended  (the  Act).  The  advancement  of 
universal  service  on  tribal  lands  remains 
a  major  policy  goal  of  this  Commission. 
Through  our  on-going  dialogue  with  the 
tribes,  as  most  recently  exemplified  by 
the  Commission's  launch  of  die  Indian 
Telecommunications  Initiatives  in 
Phoenix,  Arizona  on  September  19, 
2002,  the  Commission  continues  in  its 
efforts  to  promote  telecommunications 
subscribership  within  American  Indian 
and  Alaskan  Native  tribal  communities. 

2.  We  affirm  that  the  framework 
adopted  by  the  Commission  for 
resolution  of  ETC  designations  on  tribal 
lands  provides  a  reasonable  means  to 
facilitate  the  expeditious  resolution  of 
such  requests,  while  balancing  the 
respective  federal,  state,  and  tribal 
interests.  We  also  conclude  that  the 
definition  of  "reservation"  for  purposes 
of  the  imiversal  service  programs 
remains  the  same  as  that  adopted  in  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking  despite 
the  Bureau  of  Indian  Affiairs'  (BLA) 
subsequent  modification  of  that 
definition  for  purposes  of  its  direct 
assistance  programs.  We  address  several 
requests  for  reconsideration  relating  to 
the  rule  amendments  to  the  universal 
service  low-income  programs  adopted 
in  the  Twelfth  Report  and  Order  and 
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Further  Notice  of  Proposed  Rulemaking. 
We  also  clarify,  on  our  own  motion,  the 
Commission's  rules  regarding  the 
qualification  criteria  for  enhanced 
Lifeline  and  Link-Up  service.  In 
addition,  we  decline  to  adopt  a  rule  that 
would  require  resolution  of  the  merits  of 
any  request  for  ETC  designation  within 
six  months  of  the  fiting  date.  We  also 
decline  to  extend  the  enhanced  low- 
income  programs  to  the  Northern 
Mariana  Islands. 


n.  Order  on  Reconsideration 

A.  Petitions  for  Reconsideration 

3.  In  September  2000,  petitions  for 
reconsideration  were  filed  in  response 
to  the  Twelfth  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking. 
Several  petitioners  request  that  the 
Commission  reconsider  the  framework 
to  resolve  jurisdictional  issues  under 
section  214(e)(6)  for  carriers  seeking 
ETC  designation  on  tribal  lands.  Several 
petitioners  also  raise  issues  relating  to 
the  amendments  to  the  universal  service 
low-income  programs  adopted  in  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking. 

B.  Discussion 

1.  ETC  Designation  Framework  for 
Carriers  Serving  Tribal  Lands 

4.  As  discussed  in  greater  detail,  we 
deny  petitions  for  reconsideration  of  the 
framework  to  resolve  requests  for  ETC 
designations  for  carriers  providing 
service  on  tribal  lands.  We  affirm  the 
Commission's  prior  conclusion  tiiat  this 
framework  facilitates  the  expeditious 
resolution  of  such  requests,  while 
balancing  the  relevant  federal,  state,  and 
tribal  interests  in  determining 
jurisdiction  over  carriers  operating  on 
tribal  lands.  In  addition,  we  note  that 
similar  argiunents  were  previously 
considered  and  rejected  by  the 
Commission  in  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking.  We  find  no  basis  to  now 
reconsider  these  issues. 

5.  Consistent  with  the  Commission's 
prior  conclusion,  we  decline  to  adopt 
the  suggestion  of  those  petitioners 
contending  that  section  214(e)(6) 
provides  the  Commission  with  the 
authority  to  assume  jiu-isdiction  over  all 
carriers  seeking  ETC  designation  for 
service  on  tiibal  lands.  These  petitioners 
contend  that  any  exercise  of  state 
jurisdiction  in  designating  ETCs  on 
tribal  lands  is  inconsistent  with  the 
federal  tiust  responsibility  to  tribes  and 
the  principle  of  tribal  sovereignty.  As 
the  Commission  concluded  in  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking,  we  do 
not  believe  that  Congress  intended  the 


Commission  to  use  section  214(e)(e)  to 
usurp  the  role  of  a  state  conunission  that 
has  jurisdiction  over  a  carrier  providing 
service  on  tiibal  lands.  To  the  contrary, 
in  adopting  section  214(e)(6),  Congress' 
recognized  that  some  state  commissions 
had  asserted  jurisdiction  over  tribal 
lands.  Congress  also  acknowledged 
pending  jurisdictional  disputes  between 
states  and  tribes  and  made  clear  that  the 
adoption  of  section  214(e)(6)  was  not 
"intended  to  impact  litigation  regarding 
jurisdiction  between  State  and  federally- 
recognized  b-ibal  entities." 

6.  We  affirm  that  this  framework  is 
consistent  with  the  federal  trust 
responsibility  to  the  tribes  and  the 
principle  of  tiibal  sovereignty.  In 
establishing  the  framework  for  the 
designation  of  carriers  serving  tribal 
lands,  the  Commission  was  guided  by 
the  recognition  of,  and  respect  for, 
principles  of  tribal  sovereignty  and  self- 
determination.  The  depignation 
framework  recognizes  that  the 
principles  of  tribal  sovereignty  may  lead 
some  carriers  and  tribes  to  be  unwilling 
to  submit  jurisdictional  questions 
relating  to  tribal  lands  to  a  state 
commission.  The  adopted  framework 
therefore  provides  the  opportimity  for 
parties  to  submit  this  issue  directly  to 
the  Commission  for  resolution.  In 
addition,  the  availability  of  a  federal 
fbrum  allows  carriers  and  tribes  to  avoid 
the  potential  costs  and  delays  that 
would  arise  if  they  were  required  to  first 
challenge  the  jurisdictional  issue  in 
state  proceedings  and  judicial  appeals 
prior  to  requesting  designation  from  this 
Commission  under  section  214(e)(6). 

7.  For  the  reasons  discussed,  we  also 
decline  to  grant  SDITC's  request  tiiat  the 
Commission  requfre  the  relevant  state 
commission  to  make  the  threshold 
determination  as  to  whether  it  has 
jurisdiction  over  a  carrier  offering 
service  on  tribal  lands.  In  addition,  we 
note  that  nothing  in  the  Commission's 
designation  framework  affects  the 
ability  of  a  carrier  to  seek  designation 
from  a  state  commission.  The 
Commission's  framework  merely 
provides  carriers  with  the  option  to  seek 
resolution  of  the  tiueshold  jurisdictional 
issue  on  tribal  lands  from  this 
Commission. 

8.  We  also  decline  to  adopt  Western 
Wireless'  suggestion  that  the 
Commission  establish  a  standard 
whereby  the  Commission  assumes 
jurisdiction  under  section  214(e)(6)  in 
those  instances  in  which  the  requesting 
carrier  has  obtained  an  agreement  with 
the  tribe  and  proposes  to  offer  imiversal 
service  that  is  targetedio  the  tiibal  land. 
In  so  doing,  we  note  the  admonition  of 
the  United  States  Supreme  Court  that 
"[gleneralizations  on  this  subject  have 


become*  •  *  ti^cherous."  Although 
the  existence  of  a  consensual 
relationship  between  the  tribe  and 
carrier  regarding  the  provision  of 
telecommunications  service  to  tribal 
lands  may  be  a  significant  factor  in  the 
jurisdictional  analysis,  we  do  not 
behev^  that  it  is  prudent  or  necessary  to 
establish  such  a  fixed  presumption.  A 
careful  analysis  of  the  specific 
agreement  between  the  tribe  and  carrier 
is  necessary  to  determine  its  relevance 
to  the  jurisdictional  determination.  As 
noted  in  die  Twelfth  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  the  issue  of  whether  a  state 
conunission  lacks  jurisdiction  over  a 
carrier  is  a  particidarized  inquiry  guided 
in  each  case  by  the  principles  of  tribal 
sovereignty,  federal  Indian  law,  and 
ti«aties,  as  well  as  state  law.  The 
framework  established  by  the 
Commission  allows  for  the  careful 
balancing  of  the  respective  federal,  state, 
and  tribal  interests,  including  an 
examination  of  the  relationship  between 
the  carrier  and  tribe,  to  make  this 
determination  on  a  case-by-case  basis. 
We  therefore  decline  to  adopt  Western 
Wireless'  proposal. 

2.  Definition  of  "Tribal Xands" 

9.  Consistent  with  the  request  of 
NTCA,  we  confijm  that  the 
Commission's  definition  of  "tribal 
lands"  for  purposes  of  considering 
requests  for  ETC  designation  imder 
section  214(e)(6)  is  identical  to  the 
definition  of  "tiibal  lands"  utilized  in 
the  context  of  the  enhanced  Lifeline  and 
Link-Up  support  programs.  In  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking,  the 
Commission  adopted  a  definition  of 
"tribal  lands"  that  included 
"reservation"  and  "near  reservation" 
areas,  as  defined,  at  that  time,  in 
sections  20.1(v)  and  (r)  of  the  BIA 
regulations.  Subsequentiy,  the  * 
Conunission  became  aware  that  the  term 
"near  reservation"  included  wide 
geographic  areas,  extending 
substantially  beyond  the  boundaries  of 
reservations,  that  do  not  possess  the 
same  characteristics  that  warranted  the 
targeting  of  support  to  reservations.  For 
example,  areas  such  as  Phoenix, 
Arizona  and  Sacramento,  California  are 
considered  to  be  "near  reservation 
areas,"  even  though  they  are  not 
isolated  and  underserved.  As  a  result, 
the  Commission  issued  an  order  staying 
implementation  of  the  enhanced 
Lifeline  and  Link-Up  rules  to  the  extent 
that  they  apply  to  qualifying  low- 
income  consumers  located  on  "near 
reservation"  areas. 

10.  We  agree  witii  NTCA  diat  the 
Commission's  rationale  for  adopting  a 


41938  Federal  Register / Vol.  68,  No.  136 /Wednesday,  July  16,  2003 /Rules  and  Regulations 


separate  designation  framework  for 
carriers  seeking  designation  on  tribal 
lands  does  not  extend  to  "near 
reservation"  areas,  as  defined  by  BIA. 
As  defined  by  BIA,  near  reservations  are 
designated  areas  or  communities  that 
are  adjacent  or  contiguous  to 
reservations  where  financial  assistance 
and  social  service  programs  are 
provided.  Because  these  areas  often 
extend  substantially  beyond  the  exterior 
boundaries  of  reservations,  we  do  not 
believe  they  invoke  the  same 
jurisdictional  concerns  and  principles  of 
tribal  sovereignty  associated  with  areas 
within  the  exterior  boundaries  of 
reservations.  Therefore,  pending 
•resolution  of  the  issues  presented  in  the 
Tribal  Stay  Order,  65  FR  58721.  October 
2,  2000,  petitions  for  designation  filed 
under  section  214(e)(6)  relating  to  "near 
reservation"  areas  will  not  be 
considered  as  petitions  relating  to  tribal 
lands.  Petitioners  seeking  ETC 
designation  in  such  areas  must  follow 
the  procedures  outlined  in  the  Twelfth 
Report  and  Order  for  non-tribal  lands 
prior  to  submitting  a  request  for 
designation  to  this  Commission  under 
section  214(e)(6). 

11.  We  also  take  this  opportunity  to 
confirm  that  the  definition  of 
"reservation"  and  "near  reservation"  for 
purposes  of  the  universal  service 
programs  remains  the  same  as  that 
adopted  in  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking.  Therefore,  within  the 
context  of  the  universal  service 
programs,  the  term  "reservation"  means 
"any  federally  recognized  Indian  tribe's 
reservation.  Pueblo,  or  Colony, 
including  former  reservations  in 
Oklahoma,  Alaska  Native  regions 
established  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688),  and  Indian  allotments."  The  term 
"near  reservation"  is  defined  as  those 
areas  or  communities  adjacent  or 
contiguous  to  reservations  which  are 
designated  by  the  Department  of 
Interior's  Commission  of  Indian  Affairs 
upon  recommendation  of  the  local 
Bureau  of  Indian  Affairs 
Superintendent,  which  recommendation 
shall  be  based  upon  consultation  with 
the  tribal  governing  body  of  those 
reservations,  as  locales  appropriate  for 
the  extension  of  financial  assistance 
and/ or  social  services,  on  the  basis  of 
such  general  criteria  as:  (1)  Number  of 
Indian  people  native  to  the  reservation 
residing  in  the  area,  (2)  a  written 
designation  by  the  tribal  governing  body 
that  members  of  their  tribe  and  family 
members  who  are  Indian  residing  in  the 
area,  are  socially,  culturally  and 
economically  affiliated  with  their  tribe 


and  reservation;  (3)  geographical 
proximity  of  the  area  to  the  reservation, 
and  (4)  administrative  feasibility  of 
providing  an  adequate  level  of  services 
to  the  area. 

12.  As  noted,  the  Commission  defined 
the  term  "reservation"  in  a  maiuier 
consistent  with  section  20.1(v)  of  the 
BIA  regulations  and  stated  that  any 
future  BIA  modifications  to  the 
definition  of  "reservation"  would  also 
apply  to  the  definitions  adopted  in  the 
Twelfth  Report  and  Order.  Following 
the  release  of  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking,  BIA  revised  its  definition 
of  "reservation"  in  such  a  way  as  to  no 
longer  explicitly  include  "former 
reservations  in  Oklahoma"  or  "Indian 
allotments."  Residence  in  a  "service 
area,"  rather  than  a  "reservation,"  is  the 
new  geographic  eligibility  requirement 
to  receive  financial  assistance.  As 
defined  by  BIA,  "service  area"  means  a 
geographic  area,  designated  by  the 
Assistant  Secretarj'  of  Indian  Affairs, 
where  financial  assistance  and  social 
services  programs  are  provided.  Such  a 
geographic  area  designation  can  include 
a  reservation,  near  reservation,  or  other 
geographic  location.  Under  this 
mechanism,  tribes  may  also  request 
alternative  service  area  designations.  As 
noted,  BIA  has  also  eliminated  section 
20.1{r)  defining  near  reservations  and 
replaced  it  with  a  similar  definition  now 
contained  in  section  20.100. 

13.  To  alleviate  the  potential  for 
ongoing  administrative  uncertainty,  we 
conclude  that  any  future  modifications 
to  the  definition  of  "reservation"  or 
"near  reservation"  will  take  effect  in  the 
context  of  the  universal  service 
programs  only  upon  specific  action  by 
the  Commission.  In  so  doing,  we  decline 
to  incorporate  BIA's  recent  revisions  to 
the  definition  of  "reservation." 
Notwithstanding  the  fact  that  BIA 
modifications  did  not  include  "former 
reservations  in  Oklahoma"  and  Indian 
allotments  in  its  definition  of 
"reservation,"  BIA  continues  to  provide 
financial  assistance  in  these  areas. 
Accordingly,  we  find  that  maintaining 
the  current  definition  of  "reservation" 
for  universal  service  purposes  will  be 
consistent  with  BIA's  action  in 
continuing  to  provide  assistance  in 
these  areas,  and  with  the  Commission's 
commitment  to  increase  subscribership 
and  improve  access  to 
telecommunications  services.  We 
believe  that  this  will  ensure  that  the 
definition  of  "resSH^ation"  will  remain 
consistent  with  the  underlying  goals  of 
the  Commission's  enhanced  Lifeline 
and  Link-Up  programs. 


3.  Universal  Service  Low-Income 
Programs 

14.  SDITC  Petition.  We  grant  SDITC's 
request  to  reconsider  the  Commission's 
finding  that  non-wireline  carriers  are 
eligible  to  receive  Link-Up  support  for  ■ 
that  portion  of  a  handset  that  receives 
wireless  signals.  Upon  reconsideration, 
we  conclude  that  Link-Up  should  not 
offset  any  costs  of  a  wireless  handset. 
The  Commission's  rules  preclude  Link- 
Up  support  for  facilities  or  equipment 
that  fall  on  the  customer  side  of  the 
demarcation  point.  Although  the 
Commission  has  never  defined  a 
demarcation  point  for  wireless  service, 
it  has  generally  treated  wireless 
handsets  for  purposes  of  bundled 
marketing  of  equipment  and  services  as 
Customer  Premises  Equipment  (CPE), 
which  is  equipment  that  falls  on  the 
customer  side  of  the  demarcation  point 
between  customer  and  network 
facilities.  At  the  same  time,  we 
recognize  that  some  portion  of  a 
wireless  handset  may  perform  functions 
analogous  to  the  functions  on  the 
network  side  of  the  demarcation  point, 
which,  in  the  wireline  context,  would 
be  eligible  for  Link-Up  support. 
Nevertheless,  luider  all  the 
circumstances,  we  find  that  Link-Up 
should  not  support  any  costs  of  a        ' 
wireless  handset.  In  reaching  this 
decision,  we  consider  the  difficulty  of 
defining  what  portion,  if  any,  of  a 
wireless  handset  is  on  the  network  side 
of  the  demarcation  point,  as  well  as  the 
difficulty  in  isolating  the  costs  of  such 
portion.  We  note  that  we  make  this 
finding  regarding  wireless  handsets 
solely  for  purposes  of  determining  what 
chaiges  are  eligible  for  Link-Up 
discounts.  We  further  note  that  non- 
wireline  carriers  remain  eligible  to 
receive  Link-Up  support  for  the 
"customary  charge  for  commencing 
telecommunications  service,"  as  defined 
in  §  54.411  of  the  Commission's  rules, 
including  wireless  activation  fees. 
Where  wireless  telecommunications 
service  is  provided  to  an  eligible 
resident  of  tribal  lands,  such  charges 
may  also  continue  to  include  "facilities- 
based"  charges  associated  with  the 
construction  of  facilities  needed  to 
initiate  service,  as  provided  in 

§  54.411(a)(3). 

15.  Florida  Commission  Petition.  We 
deny  the  Florida  Commission's  requests 
for  reconsideration.  We  disagree  with 
the  Florida  Commission's  contention 
that  the  expansion  of  the  existing 
Lifeline  program  may  be  writhout  clear 
statutory  authority  and  without  support 
in  the  record.  As  the  Commission 
explained  in  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
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Rulemaking,  the  authority  to  provide 
additional  federal  Lifeline  and  Link-Up 
assistance  and  broaden  consumer 
qualification  criteria  for  low-income 
consumers  on  tribal  lands  derives  from 
sections  1,  4(i),  201,  205,  and  section 
254  of  the  Act.  The  Commission 
concluded  that  the  unavailability  or 
unaffordability  of  telecommunications 
service  on  tribal  lands  is  at  odds  with 
its  statutory  goal  of  ensiuing  access  to 
such  services  to  "(cjonsumers  in  ail 
regions  of  the  Nation,  including  low- 
income  consumers."  The  Commission 
further  concluded  that  the  lack  of  access 
to  affordable  telecommunications 
services  on  tribal  lands  is  inconsistent 
with  its  statutory  directive  "to  make 
available,  so  far  as  possible,  to  all  the 
people  of  the  United  States,  without 
discrimination  on  the  basis  of  race, 
color,  religion,  national  origin,  or  sex,  a 
rapid,  efficient  Nationwide  *  *  *  wire 
and  radio  commimication  service,  with 
adequate  facihties  at  reasonable 
charges."  The  Commission  also 
determined  that  its  actions  were 
consistent  with  its  general  authority  to 
"perform  any  and  all  acts,  make  such 
rules  and  regulations,  and  issue  such 
orders,  not  inconsistent  with  this  Act,  as 
may  be  necessary  in  the  execution  of  its 
functions." 

16.  In  addition,  the  evidence  and 
record  before  us  at  the  time  supported 
the  expansion  of  the  lifeline  and  Link- 
Up  program  and  nothing  on 
reconsideration  persuades  us  otherwise. 
In  reaching  the  decision  to  enhance 
Lifeline  and  Link-Up  assistance,  the 
Commission  relied  on  statistical 
evidence  that  demonstrated  that 
American  Indian  and  Alaska  Native 
communities  on  average  have  the  lowest 
reported  telephone  subscribership  levels 
in  the  country.  For  example,  the 
Commission  noted  that,  according  to  the 
most  recent  census  data,  although 
approximately  94  percent  of  all 
Americans  have  a  telephone,  only  47 
percent  of  Indians  on  reservations  and 
other  tribal  lands  have  a  telephone.  In 
addition  to  these  statistics,  other 
statistical  evidence,  as  well  as  the 
majority  of  comments,  demonstrated 
that  low  incomes  and  poverty  are  the 
key  reasons  for  low  subscribership 
levels  on  tribal  lands.  Along  with  these 
conditions,  the  record  also  identified 
other  factors  as  impediments  to 
subscribership.  These  included:  (1)  The 
cost  of  basic  service  in  certain  areas  (as 
high  as  $38  per  month  in  some  areas); 
(2)  the  cost  of  intrastate  toll  service 
(limited  local  calling  areas);  (3) 
inadequate  telecommunications 
infrastructure  and  the  cost  of  line 
extensions  and  facilities  deployment  in 


remote,  sparsely  populated  areas;  and 
(4)  the  lack  of  competitive  service 
providers  offering  alternative 
technologies.  Finally,  the  record 
demonstrated  that  non-Indian,  low- 
income  households  on  tribal  lands  may 
face  the  same  or  similar  economic  and 
geographic  barriers  as  those  faced  by 
low-income  Indian  households.  After 
careful  consideration  of  this  evidence, 
the  Commission  concluded  that  specific 
and  immediate  action  was  needed  to 
remedy  the  disproportionately  lower 
levels  of  infrastructure  deployment  and 
subscribership  prevalent  among  tribal 
communities  to  ensure  affordable  access 
to  telecommunications  services  in  these 
areas. 

17.  We  also  reject  the  Florida 
Commission's  contention  that  the 
creation  of  a  fourth  tier  of  federal 
Lifeline  support  available  to  eligible 
telecommunications  carriers  serving 
qualifying  low-income  individuals 
living  on  tribal  lands  "may  raise  issues 
of  discrimination."  Specifically,  the 
Florida  Commission  "questions  whether 
there  is  any  discriminatory  impact  by 
singling  out  Native  American  and 
Alaska  tribal  areas  for  the  benefit  of  up 
to  an  additional  $25.00  per  primary 
residential  line."  The  Florida 
Conunission  adds  that  "[i]f  the  goal  is  to 
increase  subscribership  for  these 
populations,  we  respectfully  request 
first  increasing  efforts  to  enroll  qualified 
low-income  Native  Americans  and 
Alaskan  Natives  in  the  already  existing 
Lifeline  and  Link'Up  programs." 

18.  The  goal  of  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  was  not,  as  the  Florida 
Commission  implies,  to  increase 
subscribership  solely  among  low- 
income  Native  American  and  Alaskan 
Natives.  As  explained,  the  Commission 
recognized  that  American  Indian  and 
Alaska  Native  communities,  on  average, 
have  the  lowest  reported  telephone 
subscribership  levels  in  the  coimtry.  In 
response,  the  Commission  adopted 
amendments  to  its  universal  service 
rules  to  provide  additional,  targeted 
support  under  the  low-income  programs 
for  all  qualifying  low-income 
individuals  on  tribal  lands,  as  opposed 
to  limiting  these  benefits  solely  to 
qualifying  low-income  tribal  members 
on  tribal  lands.  In  addition,  the 
Commission  noted  that  its  efforts  in  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking 
represent  only  the  first  step  in 
addressing  the  causes  of  low 
subscribership  within  underserved  and 
unserved  areas.  The  Commission 
therefore  continues  to  monitor  the 
causes  of  low  subscribership  throughout 
the  Nation  and  will  be  addressing  this 


important  issue  on  an  ongoing  basis. 
Accordingly,  we  do  not  find  that  our 
rules  raise  issues  of  discrimination. 


4.  Qualification  Criteria  for  Enhanced 
Lifeline  and  Link-Up  Service 

19.  We  also  clarify,  on  our  own 
moUon,  the  Federal  default  qualification 
criteria  for  enhanced  Lifeline  and  Link- 
Up  service  as  set  forth  in  §  54.409(c)  of 
the  Commission's  rules.  As  discussed, 
in  the  Twelfth  Report  and  Order  and  ' 
Further  Notice  of  Proposed  Rulemaking, 
the  Commission  modified  its  universal 
service  rules  to  increase  access  to 
telecommunications  services  among 
low-income  individuals  on  tribal  lands. 
In  particular,  the  Commission  created  a 
fourth  tier  of  federal  Lifeline  support  to 
substantially  reduce  the  cost  of  basic 
telephone  service  for  such  individuals. 
In  addition,  the  Commission  revised  its 
rules  governing  the  Link-Up  program  to 
provide  increased  federal  support  to 
reduce  the  costs  of  initial  connection 
charges  and  line  extension  charges. 
Finally,  the  Commission  broadened  the  * 
federal  default  qualification  criteria  to 
enable  low-income  individuals  living  on 
tiibal  lands  to  qualify  for  tiiis  enhanced 
support  by  certifying  their  participation 
in  certain  additional  means-tested 
assistance  programs.  We  make  this 
clarification  to  ensure  that  those 
otherwise  eligible  to  participate  in  the 
enhanced  programs  will  have  the  full 
opportunity  to  do  so. 

20.  We  take  this  opportxmity  to  clarify 
that  a  low-income  individual  living  on 
tribal  lands  in  a  state  that  mandates 
state  Lifeline  support  shall  be  eligible  ■ 
for  Tiers  One,  Two,  Three,  and  Four  of 
federal  Lifeline  support  if  the  consimier 
meets  the  eligibility  criteria  established 
by  the  state  for  such  support.  If  the 
consumer  does  not  meet  the  eligibility 
criteria  established  by  the  state  for  such 
support,  or  if  the  consumer  lives  in  a 
state  that  does  not  mandate  state    • 
Lifeline  support,  the  consumer  living  on 
tribal  lands  may  qualify  for  Tiers  One, 
Two,  and  Foiu  of  federal  Lifeline 
support  if  the  consumer  participates  in 
at  least  one  of  the  following  nine 
programs:  Bureau  of  hidian  Affairs 
General  Assistance,  Tribally- 
Administered  Temporary  Assistance  for 
Needy  Families,  Head  Start  (only  those 
meeting  its  income  qualifying  standard), 
the  National  School  Lunch  Program's 
free  lunch  program,  Medicaid,  Food 
Stamps,  Supplemental  Security  Income, 
Federal  Public  Housing  Assistance 
(Section  8)  or  the  Low-Income  Home  • 
Energy  Assistance  Program.  In  addition, 
such  consumer  may  still  be  eligible  to 
receive  Tier  Three  of  federal  Lifeline 
support,  as  described  in  §  54.403(a)(3)  of 
the  Commission's  rules,  if  the  ETC 
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offering  the  Lifeline  service  provides 
carrier-matching  funds.  We  strongly 
encourage  eligible  carriers  to  ensure  that 
customer  service  representatives 
handling  inquiries  about  the  universal 
service  low-income  programs,  especially 
enhanced  Lifeline  and  Link-Up,  are 
trained  with  regard  to  the  operative 
eligibility  criteria  as  clarified  in  this 
Order.  We  also  take  this  opportunity  to 
reiterate  that  the  Commission's  rules 
require  eligible  carriers  to  publicize  the 
availability  ofiifeline  and  Link-Up 
services  in  a  manner  reasonably 
designed  to  reach  those  likely  to  qualify 
for  those  services. 

in.  Report  and  Order  Addressing  the 
Further  Notice  of  Proposed  Rulemaking 
in  the  Twelfth  Report  and  Order 

A.  Discussion 

21.  We  decline  to  adopt  a  rule  at  this 
time  that,  would  require  state 
commissions  to  resolve  the  merits  of 
any  request  for  designation  under 
section  214(e)  within  six  months  or 
some  shorter  period.  We  conclude  that 
such  action  is  imnecessary  at  this  time. 
In  so  doing,  we  note  that  a  number  of 
ETC  designation  requests  pending  at  the 
time  of  release  of  the  Twelfth  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking  have  been 
resolved  by  state  commissions.  We 
commend  these  state  commissions  for 
resolving  those  designation  requests.  We 
continue  to  encoiu'age  state 
commissions  to  act  with  the  appropriate 
analysis  yet  as  expeditiously  as  possible 
on  all  such  requests.  In  addition,  we 
note  that  a  state's  action  on  ETC 
designation  requests  may  be  reviewed 
under  section  253  as  a  potential  barrier 
to  entry.  Although  we  continue  to 
encourage  states  to  address  such 
requests  in  a  timely  manner,  we  find  no 
need  for  further  action  at  this  time. 

22.  In  addition,  we  disagree  with 
those  commenters  who  suggest  that  the 
Commission  should  adopt  a  rule 
requiring  resolution  within  six  months 
of  all  ETC  designations  filed  with  the 
Commission,  including  requests  for 
designation  on  tribal  lands.  In  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking,  the 
Commission  committed  to  resolve  the 
merits  of  any  request  for  designation  on 
tribal  lands  within  six  months  of  release 
of  an  order  resolving  the  jurisdictional 
issue.  We  decline,  however,  to  extend 
this  commitment  to  resolution  of  the' 
jurisdictional  issues  presented  in  tribal 
ETC  designation  proceedings.  As  the 
Commission  noted  in  the  Twelfth  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  the 
determination  of  whether  a  state 


commission  lacks  jurisdiction  over  a 
carrier  providing  service  on  tribal  lands 
is  a  legally  complex  inquiry  that  may 
require  additional  time  to  fully  address. 
The  Commission  also  has  specifically 
committed  to  resolving,  within  six 
months  from  the  date  filed,  all 
designation  requests  for  non-tribal  lands 
that  are  properly  before  it  piu-suant  to 
section  214(e)(6).  The  Commission  has 
acted  expeditiously  on  all  ETC  requests 
filed  since  the  release  of  the  Twelfth 
'  Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking.  We  conclude, 
therefore,  that  no  further  measures 
beyond  those  adopted  in  the  Twelfth 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking  are  required  at 
this  time  to  expedite  the  resolution  of 
ETC  designation  requests  filed  before 
this  Commission. 

rV.  Order  Addressing  the  Request  of  the 
Commonwealth  of  Northern  Mariana 
Islands 

A.  Discussion 

23.  We  decline,  at  this  time,  to  extend 
to  the  Northern  Mariana  Islands  the 
same  measures  that  were  adopted  to 
promote  subscribership  on  tribal  lands. 
The  record  is  insufficient  to  establish 
that  the  Northern  Mariana  Islands  has 
the  same  impediments  to  subscribership 
and  infrastructure  investment  as  tribal 
lands. 

24.  The  actions  taken  by  the 
Commission  in  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  were  designed  to  address 
impediments  to  subscribership  and 
infrastructure  investment  on  Ixibal 
lands,  where  high  cost  service  and  low 
subscribership  are  most  egregious.  The 
Commission  identified  a  niunber  of 
factors  that  are  primary  impediments  to 
subscribership  on  tribal  lands,  including 
the  cost  of  basic  service,  the  cost  of 
intrastate  toll  service,  inadequate 
telecommunications  infrastructure  and 
the  cost  of  line  extensions,  and  the  lack 
of  competitive  service  providers  offering 
alternative  technologies.  We  find  that 
CNMI  has  not  provided  any  information 
that  would  allow  us  to  identify  the  main 
impediments  to  subscribership  on  the 
Northern  Mariana  Islands  (e.g., 
geographic  isolation,  limited  local 
calling  areas,  cost  of  basic  service). 
CNMI  merely  asserts  that  the  Northern 
Mariana  Islands  has  low  telephone 
penetration  rates,  low  income  levels, 
and  a  trust  relationship  with  the  federal 
government  that  is  similar  to  that  of 
tribal  commimities.  Given  the  lack  of 
specific  information  in  the  record,  we 
cannot  conclude  that  the  enhanced  low- 
income  programs  established  for  tribal 
lands  would  be  effective  in  addressing 


the  causes  of  low  subscribership  rates 
on  the  Northern  Mariana  Islands. 

25.  We  note  that  the  Commission 
specifically  chose  not  to  apply  the 
actions  taken  in  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  more  generally  to  all  high- 
cost  areas  and  all  insular  areas,  which 
would  have  included  the  Northern 
Mariana  Islands.  The  Commission  found 
that,  although  the  record  demonstrated 
that  subscribership  levels  are  below  the 
national  average  in  other  low-income, 
rural  areas  and  in  certain  insular  areas, 
it  did  not  permit  a  determination  that 
the  factors  causing  low  subscribership 
on  tribal  lands  are  the  same  factors 
causing  low  subscribership  among  other 
populations.  We  find  that  CNMI  has  not 
provided  any  evidence  that  would  lead 
us  to  depart  from  this  determination.     , 
Specifically,  CNMI  has  not 
demonstrated  that  the  Northern  Mariana 
Islands  has  low  penetration  rates  and 
low  per  capita  incomes  that  are  similar 
to  those  on  tribal  lands.  Although  CNMI 
provides  1995  data  suggesting  that 
telephone  penetration  rates  and  per 
capita  incomes  on  the  Northern  Mariana 
Islands  are  below  the  national  average, 
even  these  statistics  exceed  those  that 
exist  on  tribal  lands.  In  the  Twelfth 
Report  and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  the  Commission 
noted  that  subscribership  on 
reservations  was  approximately  47 
percent  and  per  capita  incomes  were 
only  $4,478.  By  comparison,  CNMI 
indicates  that  the  subscribership  rates  in 
the  Northern  Mariana  Islands  is  61 
percent  and  per  capita  income  is  $6,897. 
We  therefore  deny  CNMI's  request  to 
extend  to  the  Northern  Mariana  Islands 
the  same  measures  adopted  by  the 
Commission  to  boost  subscribership 
levels  on  tribal  lands.  As  noted, 
however,  the  Commission  continues  to 
monitor  the  causes  of  low 
subscribership  and  develop  appropriate 
measures  to  address  these  causes  as 
necessary. 

V.  Procedural  Matters 

Supplemental  Final  Regulatory 
Flexibility  Analysis 

26.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA).  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Tribal  Stay 
Order  and  Further  Notice  of  Proposed 
Rulemaking.  The  Commission  sought 
written  public  comment  on  the 
proposals  in  the  Fiuther  Notice  of 
Proposed  Rulemaking,  including 
comment  on  the  IRFA.  In  addition,  a 
Final  Regulatory  Flexibility  Analysis 
(FRF A)  and  IRFA  were  included  in  the 
Twelfth  Report  and.Order  and  Further 


Federal  Register/Vol.  68.  No.  136 /Wednesday.  July  16.  2003/Rules  and  Regulations 


Notice  of  Proposed  Rulemaking.  In 
compliance  with  the  RFA,  this  present 
FRFA  supplements  the  FRJ^A  contained 
in  the  Twelfth  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking 
to  the  extent  that  changes  to  that  Order 
adopted  here  on  reconsideration  require 
changes  in  the  conclusions  reached  in 
the  FRFA. 

1.  Need  for  and  Objectives  of  the  Order 
27.  The  Commission  issues  this  Order 
to  ensure  that  enhanced  Lifeline  and 
Link-Up  support  is  targeted  to  only  the 
most  underserved  segments  of  our 
Nation.  The  Commission  takes  this 
action  as  part  of  its  implementation  of 
the  Act's  mandate  that  "[cjonsumers  in 
all  regions  of  the  Nation  *  *  *  have 
access  to  telecommunications  and 
information  services  *  *  *."  In  this 
Order,  we  affirm  that  the  framework 
adopted  by  the  Commission  for 
resolution  of  ETC  designations  on  tribal 
lands  provides  a  reasonable  means  to 
facilitate  the  expeditious  resolution  of 
such  requests,  while  balancing  the 
respective  federal,  state,  and  tribal 
interests.  In  addition,  we  conclude  that 
the  definition  of  "reservation"  for 
purposes  of  the  universal  Service 
programs  remains  the  same  as  that 
adopted  in  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  despite  the  Bureau  of 
Indian  Affairs'  (BIA)  subsequent 
modification  of  that  definition  for 
purposes  of  its  direct  assistance 
programs.  We  also  clarify  the 
Commission's  rules  regarding  the 
qualification  criteria  for  enhanced 
Lifeline  and  Link-Up  service. 

2.  Sununary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

28.  We  received  no  comments  directly 
in  response  to  the  IRFA  in  this 
proceeding.  However,  we  reconsider  our 
conclusion  that  Unk-Up  support  should 
offset  a  portion  of  the  costs  of  a  wireless 
handset.  Pending  resolution  of  the 
issues  presented  in  the  Tribal  Stay 
Order,  we  also  conclude  that  carriers 
seeking  designation  as  an  ETC  on  "near 
reservation"  areas  must  follow  the 
procedures  established  for  non-tribal 
designations  in  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

29.  In  the  FRFA  at  paragraphs  162- 
1 78  of  the  Twelfth  Report  and  Order 
and  Further  Notice  of  Proposed 
Rulemaking,  we  described  and 
estimated  the  number  of  small  entities 
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that  would  be  affected  by  the  new 
universal  service  rules  and  amendments 
for  low-income  consumers  residing  on 
tribal  lands.  The  rule  amendments 
adopted  herein  apply  to  the  same 
entities  affected  by  the  rules  adopted  in 
that  order.  We  therefore  incorporate  by 
reference  paragraphs  162-178  of  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

30.  The  actions  taken  herein  will 
require  carriers  seeking  designation  as 
an  ETC  on  near  reservation  areas  to  file 
such  requests  with  the  relevant  state 
conunission.  Pending  resolution  of  the 
issues  presented  in  the  Tribal  Stay 
Order  and  Further  Notice  of  Proposed 
Rulemaking,  only  in  those  instances 
where  a  carrier  provides  the 
Commission  with  an  affirmative 
statement  fix)m  a  court  of  competent 
jurisdiction  or  the  state  conunission  that 
it  lacks  jurisdiction  to  perform  the 
designation  will  we  consider  section 
214(e)(6)  designation  requests  fit)m 
carriers  serving  near  reservation  areas. 

5.  Steps  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

31.  In  this  Order,  we  confirm  that  the 
definition  of  "reservation"  for  purposes 
of  the  universal  service  programs 
remains  the  same  as  that  adopted  in  the 
Twelfth  Report  and  Order  and  Further 
Notice  of  Proposed  Rulemaking.  This 
decision  will  not  result  in  a  significant 
economic  impact  on  small  entities.  We 
also  conclude  that  Link-Up  support 
should  not  offset  any  costs  of  a  wireless 
handset.  Given  that  Link-Up  support  is 
a  one-time  reduction  in  the  eligible 
consumer's  connection  charge,  we  do 
not  believe  that  this  decision  will  result 
in  a  significant  economic  impact  on  any 
small  wireless  entities. 

6.  Report  to  Congress 

32.  The  Commission  will  send  a  copy 
of  this  Order,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act,  see  5 
U.S.C.  801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Order,  including  the  FRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
Order  and  FRFA  (or  summaries  thereof) 
will  also  be  published  in  the  Federal 
Register.  See  5  U.S.C.  604(b). 

VI.  Ordering  Clauses 

33.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1^,  214(e).  and  254  of  the 


Communications  Act  of  1934.  as 
amended,  and  254,  and  §  1.429  of  the 
Commission's  rules,  this  Order  on 
Reconsideration  and  Report  and  Order 
is  adopted. 

34.  It  is  further  ordered  that  the 
captioned  peUtions  for  reconsideration 
of  the  Twelfth  Report  and  Older  and 
Further  Notice  of  Proposed  Rulemaking 
are  denied,  to  the  extent  discussed 
herein. 

35.  It  is  further  ordered  that  the 
petition  for  reconsideration  of  the 
National  Telephone  Cooperative 
Association,  filed  on  September  5,  2000. 
is  granted,  to  the  extent  discussed 
herein. 

36.  It  is  further  ordered  that  the 
petition  for  reconsideration  of  the  South 
Dakota  Independent  Telephone 
Coalition,  filed  on  September  5,  2000,  is 
granted  in  part  and  denied  in  part,  to 
the  extent  discussed  herein. 

37.  It  is  further  ordered  that  part  54 
of  the  Commission's  rules,  is  amended 
as  set  forth,  effective  August  15,  2003. 

38.  It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
hiformation  Center,  shall  send  a  copy  of 
this  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 
Ruth  A.  Dancey. 

Special  Assistant  to  the  Secretary. 
Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  54  as 
follows: 


PART  54— UNIVERSAL  SERVICE 

■  1.  The  authority  citations  continue  to 
read  as  follows: 

Authority:  47  U.S.C.  1,  4(i).  201,  205.  214, 
and  254  unless  otherwise  noted. 

■  2,  Amend  §  54.400  by  revising 
paragraph  (e)  and  the  note  to  paragraph 
(e)  to  read  as  follows: 

§54.400    Terms  and  definttions. 

***** 

(e)  Eligible  resident  of  Tribal  lands. 
An  "eligible  resident  of  Tribal  lands"  is 
a  "qualifying  low-income  consumer,"  as 
defined  in  paragraph  (a)  of  this  secUon. 
living  on  or  near  a  reservation.  A 
"reservation"  is  defined  as  any  federally 
recognized  Indian  tribe's  reservation. 
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pueblo,  or  colony,  including  former 
reservations  in  Oklahoma.  Alaska 
Native  regions  established  pursuant  to 
the  Alaska  Native  Claims  Settlement  Act 
(85  Stat.  688),  and  Indian  allotments. 
"Near  reservation"  is  defined  as  those 
areas  or  communities  adjacent  or 
contiguous  to  reservations  which  are 
designated  by  the  Department  of 
Interior's  Commission  of  Indian  Affairs 
upon  recommendation  of  the  local 
Bureau  of  Indian  Affairs 
Superintendent,  which  recommendation 
shall  be  based  upon  consultation  with 
the  tribal  governing  body  of  those 
reservations,  as  locales  appropriate  for 
the  extension  of  financial  assistance 
and/ or  social  services,  on  the  basis  of 
such  general  criteria  asi  Number  of 
Indian  people  native  to  the  reservation 
residing  in  the  area;  a  written 
designation  by  the  tribal  governing  body 
that  members  of  their  tribe  and  family 
members  who  are  Indian  residing  in  the 
area,  are  socially,  cultiirally  and 
economically  affiliated  wiUi  their  tribe 
and  reservation;  geographical  proximity 
of  the  area  to  the  reservation,  and 
administrative  feasibility  of  providing 
an  adequate  level  of  services  to  the  area. 

Note  to  paragraph  (e):  The  Commission 
stayed  implementation  of  paragraph  (e)  as 
applied  to  qualifying  low-income  consumers 
living  "near  reservations"  on  August  31, 
2000  (15  FCC  Red  17112). 

■  3.  Amend  §  54.409  by  revising  the 
third  sentence  of  paragraph  (a),  and  the 
first  and  third  sentence  of  paragraph  (c) 
to  read  as  follows: 

§  54.409    Consumer  qualification  for 
Lifeline. 

(a)  *   *   *  A  state  containing 
geographic  areas  included  in  the 
definition  of  "reservation"  and  "near 
reservation,"  as  defined  in  §  54.400(e), 
must  ensure  that  its  qualification 
criteria  are  reasonably  designed  to  apply 
to  low-income  individuals  living  in 
such  areas. 
***** 

(c)  A  consumer  that  lives  on  a 
reservation  or  near  a  reservation,  but 
does  not  meet  the  qualifications  for 
Lifeline  specified  in  paragraphs  (a)  and 
(b)  of  this  section,  nonetheless  shall  be 
a  "qualifying  low-income  consmner"  as 
defined  in  §  54.400(a)  and  thus  an 
"eligible  resident  of  Tribal  lands"  as 
defined  in  §  54.400(e)  and  shall  qualify 
to  receive  Tiers  One,  Two,  and  Four 
Lifeline  service  if  the  individual 
participates  in  one  of  the  following 
federal  assistance  programs:  Bureau  of 
Indian  Affairs  general  assistance; 
Tribally  administered  Temporary 
Assistance  for  Needy  Families;  Head 
Start  (only  those  meeting  its  income 


qualifying  standard);  or  National  School 
Lunch  Program's  fi-ee  lunch  program. 
*   *   *  To  receive  Lifeline  support  under 
this  paragraph  for  the  eligible  resident 
of  Tribal  lands,  the  eligible 
telecommimications  carrier  offering  the 
Lifeline  service  to  such  consimier  must 
obtain  the  consumer's  signature  on  a 
docmnent  certifying  tmder  penalty  of 
perjury  that  the  consumer  receives 
benefits  from  at  least  one  of  the 
programs  mentioned  in  this  paragraph 
or  paragraph  (b)  of  this  section,  and 
lives  on  or  near  a  reservation,  as  defined 
in  §  54.400(e).  *   *  / 
[FR  Doc.  03-17567  Filed  7-15-03;  8:45  am] 
BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  94-129;  FCC  03-42] 

Implementation  of  the  Subscriber 
Carrier  Selection  Changes  Provisions 
of  the  Telecommunications  Act  of 
1996;  Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers 

agency:  Federed  Communications 

Commission. 

ACTION:  Final  rule;  aimouncement  of 

effective  date. 

SUMMARY:  This  document  annoimces  the 
effective  date  of  certain  sections  of  the 
Commission's  rules  regarding 
unauthorized  changes  of  consumers' 
preferred  telecommunications  service 
providers.  Certain  sections  of  the  rules 
Contained  information  collection 
requirements  that  required  the  approval 
of  the  Office  of  Management  and  Budget 
("OMB")  before  they  could  become 
effective.  Those  sections  have  been 
approved  by  OMB. 
DATES:  The  amendments  to  47  CFR 
sections  64.1120(c)(3){iii),  64.1130(j), 
64.1150(b).  64.1160(g),  64.1170(g), 
64.1180,  to  the  requirements  concerning 
local  exchange  carrier  verification  of  in- 
boimd  carrier  changes,  and  to 
certifications  to  exempt  carriers  fi-om 
the  drop-off  requirement,  released  by 
the  Commission  on  March  17,  2003,  and 
a  summary  of  which  was  published  at 
68  FR  19152,  April  18,  2003,  will 
become  effective  on  July  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Perlesta  Hollingsworth  of  the  Policy 
Division,  Consumer  &  Governmental 
Affairs  Bureau  at  (202)  418-7383,  TTY 
(202)  202  418-7365  (tfy). 
SUPPLEMENTARY  INFORMATION:  On  March 
17,  2003,  the  Commission  released  the 


Third  Order  on  Reconsideration  and 
Second  Further  Notice  of  Proposed 
Rulemaking  (Order).  The  Order  revised 
and  clarified  certain  rules  to  implement 
Section  258  of  the  Communications  Act, 
The  rules  and  requirements 
implementing  Section  258  can  be  found 
primarily  at  47  CFR  part  64.  The 
modifications  and  additions  adopted  in 
the  Order  will  improve  the  carrier 
change  process  for  consumers  and 
carriers,  while  making  it  more  difficult 
for  unscrupulous  carriers  to  perpetrate 
slams.  The  Commission  released  the 
Order  on  March  17,  2003.  hi  addition, 
a  siunmary  of  the  Order  was  published 
in  the  Federal  Register  at  68  FR  19152, 
April  18,  2003.  On  July  1,  2003,  the 
Commission  received  approval  for  the 
information  collection  requirements. 
Implementation  of  Subscriber  Carrier 
Selection  Changes  Provisions  of  the 
Telecommunications  Act  of  1996; 
Policies  and  Rules  Concerning 
Unauthorized  Changes  of  Consumers' 
Long  Distance  Carriers,  OMB  Control 
Number  3060-0787,  contained  in  the 
Order  pursuant  to  the  "emergency 
processing"  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (5  CFR  1320.13). 
Questions  concerning  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Les  Smith,  Federal  * 

Communications  Commission,  (202) 
418-0217  or  via  the  Internet  to 
leslie.smith@fcc.gov. 

Federal  Communications  Commission. 

M arlene  H.  Dortch, 

Secretary. 

(FR  Doc.  03-17976  Filed  7-15-03;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  No.  020319061-3166-03;  i.D. 
070803G] 

RIN  0648-AP81 

Sea  Turtle  Conservation  Measures  for 
tfie  Pound  Net  Fishery  in  Virginia 
Waters 

AGENCY:  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Commerce. 
ACTION:  Temporary  final  rule. 

SUMMARY:  NOAA  Fisheries  is 
prohibiting  the  use  of  all  pound  net 
leaders  in  the  Virginia  waters  of  the 
mainstem  Chesapeake  Bay  effective 
immediately  through  July  30,  2003.  The 
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affected  area  includes  all  Chesapeake 
Bay  waters  between  the  Maryland  and 
Virginia  state  line  (approximately  38°  N 
lat.)  and  the  COLREGS  line  at  the  mouth 
of  the  Chesapeake  Bay.  and  the  waters 
of  the  James  River,  York  River,  and 
Rappahannock  River  downstream  of  the 
first  bridge  in  each  tributary.  This 
action,  taken  under  the  Endangered 
-Species  Act  of  1973  (ESA),  is  necessary 
to  conserve  sea  turtles  listed  as 
threatened  or  endangered. 
DATES:  Effective  July  16,  2003,  through 
July  30.  2003. 

ADDRESSES:  Requests  for  copies  of  the 
literature  cited,  the  Environmental 
Assessment  (EA),  or  Regulatory  Impact 
Review  (RIR)  should  be  addressed  to  the 
Assistant  Regional  Administrator  for 
Protected  Resources,  NOAA  Fisheries. 
One  Blackburn  Drive,  Gloucester.  MA 
01930.  Requests  for  supporting 
documents  may  also  be  sent  via  fax  to 
978-281-9394. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Colligan  (ph.  978-281-9116,  fax 
978-281-9394).  or  Barbara  Schroeder 
(ph.  301-713-1401,  fax  301-713-0376). 
SUPPLEMENTARY  INFORMATION: 


41943 


Background 

Pound  net  leaders  with  greater  than  or 
equal  to  12  inches  (30.5  cm)  stretched 
mesh  and  leaders  with  stringers  have 
been  documented  to  incidentally  take 
sea  turtles  (Bellmund  et  al,  1987).  High 
strandings  of  threatened  and 
endangered  sea  turtles  are  documented 
on  Virginia  beaches  each  spring,  and  the 
number  of  strandings  has  increased  in 
recent  years.  No  cause  of  mortahty  is 
immediately  apparent  for  the  majority  of 
turtles  that  strand  in  Virginia,  but  the 
circumstances  surrounding  the  recent 
stranding  events  are  consistent  with 
fishery  interactions  in  that  a  majority  of 
the  carcasses  are  undamaged  and  when 
examined  seemed  healthy.  A  discussion 
on  fisheries  interactions  and  strandings 
are  provided  in  the  preambles  to  the 
proposed  rule  (67  FR  15160,  March  29. 
2002)  and  the  interim  final  rule  (67  FR 
41196,  June  17,  2002).  In  light  of 
documented  entanglement  in  pound  net 
leaders  and  high  strandings  in  the 
vicinity  of  pound  net  operations,  on 
June  17,  2002,  NOAA  Fisheries  issued 
an  mterim  final  rule  that  prohibited  the 
use  of  all  pound  net  leaders  measuring 
12  inches  (30.5  cm)  and  greater 
stretched  mesh  and  all  pound  net 
leaders  with  stringers  in  the  Virginia 
waters  of  the  mainstem  Chesapeake  Bay 
and  portions  of  the  Virginia  tributaries 
fi-om  May  8  to  June  30  each  year  (67  FR 
41196).  Included  in  this  interim  final 
rule  was  a  year-round  requirement  for 
fishermen  to  report  all  interactions  with 


sea  turtles  in  their  pound  net  gear  to 
NOAA  Fisheries  within  24  hours  of 
returning  from  the  trip  and  a  year-round 
requirement  for  pound  net  fishing 
operations  to  be  observed  by  a  NOAA 
Fisheries-approved  observer  if  requested 
by  the  Northeast  Regional 
Administrator.  The  interim  final  rule 
also  established  a  fi-amework 
mechanism  by  which  NOAA  Fisheries 
may  make  changes  to  the  restrictions 
and/or  their  effective  dates  on  an 
expedited  basis  in  order  to  respond  to 
new  information  and  protect  sea  turtles. 
Under  this  ft-amework  mechanism,  if 
NOAA  Fisheries  receives  informaUon 
that  a  significant  level  of  strandings  will 
likely  continue  beyond  June  30.  the 
Assistant  Administrator,  NOAA,  (AA) 
may  extend  the  effective  dates  of  the 
restrictions  established  by  the 
regulations.  Additionally,  if  monitoring 
of  pound  net  leaders  during  the  time 
fi-ame  of  the  gear  restriction.  May  8 
through  June  30  of  each  year,  reveals 
that  if  one  or  more  sea  turtles  are 
entangled  alive  in  a  pound  net  leader 
less  than  12  inches  (30.5  cm)  stretched 
mesh  or  that  one  sea  turtle  is  entangled 
dead  and  NOAA  Fisheries  determines 
that  the  entanglement  contributed  to  its 
death,  then  NOAA  Fisheries  may 
determine  that  additional  restrictions 
are  necessary  to  conserve  sea  turtles  and 
prevent  entanglements.  The  restrictions 
that  may  be  implemented  are  limited  to 
the  alternatives  previously  considered 
in  the  EA.  These  alternatives  included: 
(1)  The  restriction  of  all  pound  net 
leaders  measuring  8  inches  (20.3  cm)  or 
greater  stretched  mesh;  (2)  the 
prohibition  of  all  pound  net  leaders 
regardless  of  mesh  size;  and  (3)  the 
restriction  of  pound  net  leaders  with 
greater  than  16  inches  stretched  mesh 
and  the  modification  of  all  other  leaders 
with  stringers  by  dropping  the  leader 
mesh  9  feet  below  mean  low  water  and 
spacing  stringer  lines  at  least  3  feet 
apart.  The  interim  final  rule  stated  that 
should  an  extension  of  the  effective 
dates  of  the  prohibition  of  pound  net 
leaders  measuring  12  inches  (30.5  cm) 
or  greater  stretched  mesh  and  pound  net 
leaders  with  stringers  be  necessary  or 
should  NOAA  Fisheries  determine  that 
an  additional  restriction  is  warranted, 
NOAA  Fisheries  would  issue  a  rule. 
This  rule  would  explicitiy  state  the 
duration  of  the  extension  of  die 
prohibition  or  the  new  mandatory  gear 
restriction  and  the  time  period,  which 
could  also  be  extended  for  up  to  30  days 
but  not  beyond  July  30. 

Details  concerning  die  justification  for 
the  previous  pound  net  leader 
resti-iction  regulations  and  the  previous 
high  sea  turtle  stranding  events  in 


Virgima  were  provided  in  die  preambles 
to  the  proposed  rule  (67  FR  15160 
March  29,  2002)  and  die  interim  final 
rale  (67  FR  41196.  June  17.  2002)  and 
are  not  repeated  here. 


2003  Pound  Net  Monitoring 

From  April  21  to  June  11.  2003. 
NOAA  Fisheries  monitored  pound  net 
leaders  widi  sti^tched  mesh  measuring 
less  dian  12  inches  (30.5  cm).*as  weU  as 
sea  turtle  sb-anding  levels  and  odier 
fisheries  active  in  the  Virginia 
Chesapeake  Bay  and  ocean  waters.  This 
monitoring  effort  resulted  in  the 
documentation  of  17  sea  turtles  found  in 
association  widi  pound  net  leaders.  The 
first  documented  sea  tiirtle  was  found 
impinged  on  a  pound  net  leader  on  May 
11,  and  sea  turtles  were  documented  in 
leaders  duough  June  11  when  die 
monitoring  program  ceased.  In  total,  12 
sea  turdes  were  found  held  against  or 
impinged  on  pound  net  leaders  by  the 
current.  Of  diese  12  impingements,  11 
were  loggerhead  sea  tiutles  (one  of 
which  was  dead)  and  one  was  a  Kemp's 
ridley  sea  turtle  (alive).  There  were  an 
additional  five  sea  turtles  found 
entangled  in  pound  net  leaders,  of 
which  two  were  loggerheads  (one  dead) 
and  three  were  Kemps  ridleys  (two 
dead).  Eleven  of  die  17  incidents 
involved  leaders  measuring  11.5  inches 
(29.2  cm)  sti^tched  mesh,  while  six  of 
the  sea  turtles  were  entangled  or 
impinged  in  8  inch  (20.3  cm)  sti-etched 
mesh  leaders.  Most  of  the  observed  sea 
turtles  were  found  in  nets  along  the 
Eastern  shore  of  Virginia,  but  two  turtles 
were  found  in  leaders  near  Mobjack  Bay 
in  the  Western  Chesapeake  Bay. 

As  stated  in  die  2002  interim  final 
rale,  if  even  one  sea  turtle  is  entangled 
alive  or  if  one  sea  turtle  is  entangled 
dead,  and  NOAA  Fisheries  determines 
that  the  entanglement  contributed  to  its 
death,  additional  restrictions  may  be 
implemented  by  die  publication  of  a 
final  rule  in  the  Federal  Register.  The 
spring  2003  monitoring  effort 
documented  two  live  sea  turties 
entangled  in  pound  net  leaders  with 
11.5  inches  (29.2  cm)  stretched  mesh, 
and  three  dead  sea  turtles  entangled  in 
pound  net  leaders  with  either  11.5 
inches  (29.2  cm)  or  8  inches  (20.3  cm) 
sti-etched  mesh.  NOAA  Fisheries 
believes  that  there  is  sufficient 
information  to  conclude  that  the  death 
of  these  turtles  is  attributable  to 
entanglement  in  die  pound  net  leaders, 
given  die  degree  of  entanglement  and 
multiple  wrapping  of  line  around  dieir 
flippers,  dieir  decomposition  state  (fresh 
dead  to  moderately  decomposed),  and 
their  buoyancy  (negatively  buoyant, 
which  typically  suggests  recent 
mortality).  Given  these  monitoring 
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results  documenting  the  entanglement 
of  sea  turtles  in  leaders  with  less  than 
12  inches  (30.5  cm)  stretched  mesh, 
additional  restrictions  are  warranted. 

2003  Spring  Stranding  Event 

As  mentioned,  high  strandings  of 
threatened  and  endangered  sea  turtles 
are  documented  on  Virginia  beaches 
each  spring.  The  magnitude  of  this 
stranding  event  has  increased  in  recent 
years.  Diuing  May  and  June,  total 
reported  Virginia  sea  turtle  strandings 
were  84  in  1995,  85  in  1996. 164  in 
1997, 181  in  1998,  129  in  1999,  155  in 
2000,  265  in  2001,  and  182  in  2002.  In 
2003,  preliminary  data  indicate  that  302 
dead  sea  turtles  stranded  on  Virginia 
beaches  during  May  and  June. 

-  The  2003  spring  stranding  season  in 
Virginia  began  later  than  usual.  Based 
upon  historical  Sea  Turtle  Stranding 
and  Salvage  Network  (STSSN)  data, 
strandings  in  Virginia  typically  begin  in 
mid-May,  with  strandings  remaining 
elevated  until  June  30.  In  the  spring  of 
2003,  water  temperatures  were 
relatively  cool  in  Virginia.  The  first  sea 
turtle  stranding  was  documented  on 
May  18,  but  stranding  levels  were 
relatively  low  until  Jime.  In  May,  22 
dead  animals  stranded,  and  in  June,  280 
dead  sea  turtles  were  documented.  The 
majority  of  the  2003  spring  strandings 
occurred  during  the  last  two  weeks  in 
Jime  and  continue  through  Jvdy  with  a 
total  of  27  documented  through  July  5. 

Approved  Measures 

To  conserve  sea  turtles,  the  AA 
prohibits  the  use  of  all  poimd  net 
leaders  in  the  Virginia  waters  of  the 
mainstem  Chesapeake  Bay  and  portions 
of  the  Virginia  tributaries  effective 
through  July  30,  2003.  The  area  where 
this  gear  restriction  applies  includes  the 
"  Virginia  waters  of  the  mainstem 
Chesapeake  Bay  from  the  Maryland- 
Virginia  state  line  (approximately  37°55' 
N.  lat,  75°55'  W.  long.)  to  the  COLREGS 
line  at  the  mouth  of  Uie  Chesapeake 
Bay;  the  James  River  downstream  of  the 
Hampton  Roads  Bridge  Tunnel  (1-64; 
approximately  36°59.55'N.  lat., 
76°18.64'  W.  long.);  the  York  River 
downstream  of  the  Coleman  Memorial 
Bridge  (Route  17;  approximately 
37°14.55'  N.  lat,  76°30.40'  W.  long.);  and 
the  Rappahannock  River  downstream  of 
the  Robert  Opie  Norris  Jr.  Bridge  (Route 
3;  approximately  37°37.44'N.  lat, 
76°25-.40'  W.  long.). 

NOAA  Fisheries  recognizes  that  there 
may  be  a  localized  interaction  between 
sea  turtles  and  pound  nets  along  the 
Eastern  shore,  as  that  is  the  area  where 
most  of  the  sea  turtles  have  been 
observed  in  pound  net  gear  this  spring. 
Given  that  one  or  more  tiutles  have  been 


found  entangled  live  and  dead  in  pound 
net  leaders  with  less  than  12  inch  (30.5 
cm)  stretched  mesh,  NOAA  Fisheries 
has  the  authority  to  implement 
additional  restrictions  this  year.  Under 
the  framework  provision  included  in  the 
2002  interim  final  rule,  only  an  option 
previously  analyzed  in  the  EA  may  be 
considered.  Given  the  amoimt  of  time  it 
takes  to  order,  piu-chase,  and  hang  a 
leader  and  the  timing  of  this  rule  related 
to  the  sunset  date  (July  30,  2003), 
restricting  leaders  with  8  inches  (20.3 
cm)  or  greater  stretched  mesh  would  be 
effectively  the  same  as  restricting  all 
leaders  regardless  of  mesh  size.  Further, 
given  the  data  collected  this  spring,  sea 
turtle  impingement  on  leaders  of 
various  sizes  is  a  more  significant 
problem  than  originally  believed  and 
this  impingement  may  continue  to  occur 
on  leaders  with  less  than  8  inches  (20.3 
cm)  stretched  mesh  in  the  areas  where 
impingements  were  previously 
documented.  Prohibiting  all  leaders 
throughout  the  Virginia  Chesapeake  Bay 
is  the  only  available  option  that  will 
reduce  sea  turtle  entanglements  and 
impingements  in  pound  net  leaders. 

As  mentioned  previously,  the  Virginia 
stranding  season  has  been  relatively  late 
this  year.  As  strandings  were  highest  in 
the  latter  half  of  June  and  remained 
elevated  through  Jime  30,  NOAA 
Fisheries  believes  that  elevated 
strandings  could  continue  into  the  end 
of  July  and  that  an  extension  of  the 
prohibition  of  all  pound  net  leaders  is 
warranted  until  July  30,  2003. 

This  prohibition  of  pound  net  leaders 
is  effective  July  16,  2003,  through  July 
30,  2003.  In  subsequent  years,  the 
original  restrictions  included  in  the 
2002  interim  final  rule  will  be  in  effect 
(i.e.,  restriction  of  pound  net  leaders 
measuring  12  inches  (30.5  cm)  or  greater 
stretched  mesh  and  pound  net  leaders 
with  stringers  from  May  8  to  June  30 
each  year),  unless  modified  or  replaced 
by  a  new  rule.  For  the  duration  of  this 
gear  prohibition,  fishermen  are  required 
to  stop  fishing  with  all  poimd  net 
leaders  in  the  designated  area. 

The  year-roimd  reporting  and 
monitoring  requirements  for  this  fishery 
established  by  the  2002  interim  final 
rule  remain  in  effect. 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866. 

The  AA  finds  that  providing  prior 
notice  and  an  opportunity  to  comment 
on  this  rule  would  be  impracticable  and 
contrary  to  the  public  interest.  50  CFR 
223.206(d)(2)(v){E)  allows  NOAA 
Fisheries  to  modify  restrictions  on 
poimd  net  leaders  and  extend  the 


effective  date  of  those  restrictions  until 
July  30  each  year  if,  in  leaders 
complying  with  those  regulations,  one 
or  more  sea  turtles  are  found  entangled 
live  or  one  or  more  sea  turtles  are  found 
entangled  dead  and  the  entanglement 
contributed  to  its  death.  Turtles  have 
recently  been  found  entangled  in 
leaders  that  comply  with  the 
regulations,  and  are  at  immediate  risk  of 
additional  harm  if  no  additional 
protections  are  implemented.  If  NOAA 
Fisheries  were  to  provide  notice  and  an 
opportunity  to  comment,  it  would  pass 
the  July  30  date  on  which  the 
effectiveness  of  any  restictions  lapses 
and  miss  the  opportunity  to  provide 
additional  protections  for  the  sea  turtles 
that  will  still  be  in  the  areas.  Therefore, 
the  AA  finds  good  cause  exists  imder  5 
U.S.C.  553(b)(B)  to  waive  the 
requirement  for  prior  notice  and 
opportunity  for  public  comment. 

The  AA  finds  good  cause  under  5 
U.S.C.  553(d)(3)  to  waive  the  30-day 
effective  date  of  this  final  ruls.  Such  a 
delay  would  be  contrary  to  the  public 
interest  because  sea  turtles  are  currently 
present  in  Virginia  waters  and  are  being 
subject  to  entanglement  and 
impingement  in  pound  net  leaders  and 
potential  subsequent  mortality.  Any 
delay  in  th^  effective  date  of  this  final 
rule  would  prevent  NOAA  Fisheries 
fi-om  meeting  its  obligations  under  the 
ESA  to  prevent  harm  to  sea  turtles. 

NOAA  Fisheries  previously  prepared 
a  final  regulatory  flexibility  analysis 
(FRFA)  which  describes  the  impact  the 
2002  interim  final  rule  would  have  on 
small  entities.  The  FRFA  considered  the 
potential  implementation  of  the 
framework  provision  and  the  alternative 
currently  proposed  for  implementation 
(i.e.  prohibition  of  all  pound  net 
leaders).  Nevertheless,  because  prior 
notice  and  opportunity  for  comment  are 
not  required  for  this  rule  by  5  U.S.C.  553 
or  any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act  are  inapplicable. 

List  of  Subjects  50  CFR  Part  223 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  10,  2003. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

u  For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  223  is  amended 
as  follows: 
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PART  223-THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

■  1.  The  authority  citation  for  Part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et.  seq.;  16 
U.S.C.  742a  et.  seq.;  31  U.S.C.  9701. 

■  2.  In  §  223.206,  paragraph  (d)(2)(v)(F) 
is  added  to  read  as  follows: 

§  223.206    Exceptions  to  prohibitions 
relating  to  sea  turtles. 

***** 

(d)*  *  * 

(2)*  *  • 

(v)*  *  * 

(F)  Additional  restrictions  for  pound 
net  leaders  through  July  30.  2003.  Based 
upon  2003  spring  monitoring  residts 
and  the  framework  provision  noted  in 
paragraph  (d){2)(v)(E}  of  this  section, 
from  July  16.  2003  to  July  30,  2003,  all 
pound  net  leaders  are  prohibited  and 
must  be  removed  from  the  waters 
described  in  paragraph  (d)(2){v)(B)  of 
this  section. 
***** 

(FR  Doc.  03-17873  Filed  7-15-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  030227050-3082-02- 1 D 
071003E] 

Fisheries  of  the  Northeastern  United 
States;  Spiny  Dogfish  Fishery; 
Commercial  Annual  Quota  Harvested 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACnow:  Closiue;  commercial  fishery. 


SUMMARY:  NMFS  announces  that  die 
annual  spiny  dogfish  commercial  quota 
available  to  die  coastal  states  from 
Maine  through  Florida  for  the  fishing 
year.  May  1,  2003  -  April  30,  2004,  has 
been  harvested.  Federally  permitted 
commercial  vessels  may  no  longer  land 
spiny  dogfish  for  the  duration  of  die 
fishing  year  (through  April  30,  2004), 
whether  fishing  occurs  in  the  Exclusive 
Economic  Zone  (EEZ)  or  widiin  state 
waters.  Regulations  governing  the  spiny 
dogfish  fishery  require  publication  of 
this  notification  to  advise  the  coastal 
states  from  Maine  through  Florida  that 
the  quota  has  been  harvested  and  to 
advise  vessel  permit  holders  and  dealer 
permit  holders  that  no  Federal 


commercial  quota  is  available  for 
landing  spiny  dogfish  in  diese  states. 
DATES:  Quota  period  1  is  closed  effective 
at  0001  hrs,  local  time,  July  18,  2003 
dmiugh  2400  October  31,  2003.  Quota 
period  2  is  closed  effective  at  0001  hrs, 
local  time,  November  1,  2003,  and 
remains  closed  through  2400  hrs  local 
time,  April  30,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Jay  Dolin,  Fishery  Policy  Analyst,  at 
(978) 281-9259,  or 
Eric.Dolin@Noaa.gov. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  die  spiny  dogfish 
fishery  are  found  at  50  CFR  part  648. 
The  regulations  require  annual 
specification  of  a  commercial  quota, 
which  is  allocated  into  two  quota 
periods  based  upon  percentages 
specified  in  the  fishery  management 
plan.  The  commercial  quota  is 
distributed  to  the  coastal  states  from 
Maine  duough  Florida  as  described  in 
§648.230. 

The  initial  total  commercial  quota  for 
spiny  dogfish  for  die  2003  fishing  year 
IS  4  million  lb  (1.81  million  kg)  (68  FR 
19160,  April  18,  2003).  The  commercial 
.    quota  is  allocated  into  two  periods  (May 
1  through  October  31,  and  November  1 
through  AprU  30).  Vessel  possession 
limits  are  intended  to  preclude  directed 
fishing,  and  they  are  set  at  600  lb  (272 
kg)  and  300  lb  (136  kg)  for  quota  periods 
1  and  2,  respectively.  Quota  period  1  is 
allocated  57.9  percent  of  die  quota  (2.3 
milUon  lb  (l.i  miUion  kg)),  and  quota 
period  2  is  allocated  42.1  percent  (1  7 
million  lb  (765,455  kg))  of  die 
commercial  quota.  The  total  quota 
cannot  be  exceeded,  so  landings  in 
excess  of  die  amount  allocated  to  quota 
period  1  have  die  effect  of  reducing  die 
quota  available  to  die  fishery  during 
quota  period  2. 

The  Administrator,  Northeast  Region, 
NMFS  (Regional  Administrator) 
monitors  the  commercial  spiny  dogfish 
quota  for  each  quota  period  and,  based 
upon  dealer  reports,  state  data  and  other 
available  information,  determines  when 
the  total  commercial  quota  will  be 
harvested.  NMFS  is  required  to  publish 
a  notification  in  die  Federal  Register 
advising  and  notifying  commercial 
vessels  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  the 
Federal  spiny  dogfish  commercial  quota 
vdll  be  harvested  and  no  Federal 
commercial  quota  is  available  for 
Iwiding  spiny  dogfish  for  die  remainder 
of  a  given  quota  period. 

The  Regional  Administrator  has 
reviewed  the  performance  of  the  2002 
fishery  and  die  projected  impact  of  die 
spiny  dogfish  quota  for  die  2003  fishing 
year  that  was  recentiy  adopted  by  the 


Adantic  States  Marine  Fisheries 
Commission  (ASMFC).  Before  die  2003 
fishing  year,  die  ASMFC  Spiny  Dogfish 
and  Coastal  Shark  Management  Board 
instituted  an  emergency  action  that 
closed  state  waters  to  the  commercial 
harvest,  landing,  and  possession  of 
spiny  dogfish  when  a  Federal  closure 
was  enacted.  Thus,  die  Federal  quota 
governed  the  spiny  dogfish  fishery  in 
both  the  EEZ  and  state  waters. 

For  the  2003  fishing  year,  however, 
the  ASMFC's  spiny  dogfish  quota  is  set 
at  8.8  million  lb  (4  million  kg),  which 
IS  significandy  higher  dian  the  Federal 
quota.  The  ASFMC  plan  has  die  same 
quota  periods  as  die  Federal  plan,  and 
the  quota  is  divided  between  those 
periods  in  the  same  way,  with  57.9 
percent  (5.1  nullion  lb;  2.3  million  kg) 
allocated  to  period  1  and  42.1  percent 
(3.7  million  lb;  1.7  million  kg)  allocated 
to  period  2.  The  ASMFC  hulher  divided 
the  quota  among  the  states,  with  57.9 
percent  allocated  to  Maine,  New 
Hampshire  and  Massachusetts, 
combined,  and  42.1  percent  allocated  to 
Rhode  Island  and  states  south.  In 
addition,  the  ASMFC's  plan  allows  up 
to  a  7,000-lb  (3,182-kg)  possession 
limit.  Thus,  after  the  Federal  quota  is 
reached  and  the  EEZ  is  closed,  the 
dogfish  fishery  can  continue  to  be 
prosecuted  in  state  waters  by  vessels 
other  than  those  issued  Federal  spiny 
dogfish  permits  until  the  higher  ASFMC 
quota  is  reached.  Some  of  the  ASFMC 
member  states  have  also  volimtardy 
decided  to  apply  the  Federal  daily 
possession  limit  of  60O-lb  (272  kg)  of 
spiny  dogfish  throughout  much  of  the 
summer,  most  Idcelv  up  until  die  middle 
of  August.  Crther  ASMFC  member  states 
have  opted  to  institute  possession  limits 
up  to  7,000  lb  (3,182  kg)  immediately 

During  die  2002  fishing  year,  die 
Federal  dogfish  quota  for  period  1 , 
which  began  on  May  1,  2002,  was  taken 
by  July  1  of  the  same  year.  Based  on  die 
2002  fishery  performance  and  the  fact 
that  some  of  the  states  have  voluntarily 
decided  to  postpone  the  imposition  of 
the  ASMFC's  higher  possession  limit, 
while  others  have  already  instituted  the 
higher  possession  limit,  the  Regional 
Administrator  has  determined  that  the 
period  1  Federal  quota  for  the  2003 
fishing  year  will  be  harvested  by  July 
18,  2003.  Furthermore,  die  Regional 
Administrator  has  determined  that,  once 
die  7,000-lb  (J,182-kg)  possession  limit 
goes  mto  effect,  die  remainder  of  the 
annual  Federal  quota  will  be  taken  in 
short  order,  certainly  well  before  the 
beginning  of  the  second  quota  period  on 
November  1,  2003.  Therefore,  diis 
action  closes  the  second  quota  period  of 
die  Federal  spiny  dogfish  fishery  at 
0001  hrs  on  November  1,  2003. 
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Section  648.4(b)  provides  that  Federal 
spiny  dogfish  permit  holders  agree,  as  a 
condition  of  the  permit,  not  to  land 
spiny  dogfish  in  any  state  after  NMFS 
has  published  notification  in  the 
Federal  Register  that  the  commercial 
quota  has  been  harvested  and  that  no 
commercial  quota  for  the  spiny  dogfish 
fishery  is  available.  Therefore,  effective 
0001  hrs  local  time,  July  18.  2003, 
landings  of  spiny  dogfish  in  coastal 
states  from  Maine  through  Florida  by 
vessels  holding  commercial  Federal 
fisheries  permits  are  prohibited  through 
April  30,  2004,  2400  hrs  local  time.  The 
fishing  year  2004  quota  for  quota  period 
1  will  be  available  for  commercial  spiny 
dogfish  harvest  on  May  1,  2004. 
Effective  Jxily  18,  2003,  federally 
permitted  dealers  are  also  advised  that 
they  may  not  purchase  spiny  dogfish 
from  vessels  issued  Federal  spiny 
dogfish  permits  that  land  in  coastal 
states  from  Maine  through  Florida. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:^  16  U.S.C.  1801  et  seq. 
Dated:  July  11,2003. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-17933  Filed  7-11-03;  2:21  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307  3037-02;  I.D. 
071003C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Ocean  Perch 
In  the  Central  Aleutian  District  of  ttie 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  ocean  perch  in  the 
Central  Aleutian  District  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAl).  This  action  is  necessary  to 
prevent  exceeding  the  2003  total 
allowable  catch  (TAC)  of  Pacific  ocean 
perch  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t),  July  11,  2003,  through  2400 
hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  qnd  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  2003  TAC  of  Pacific  ocean  perch 
for  the  Central  Aleutian  District  was 
established  as  3,090  metric  tons  (mt)  by 
the  final  2003  harvest  specifications  for 
groundfish  in  the  BSAI  (68  FR  9907, 
March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAC  for 
Pacific  ocean  perch  in  the  Central 
Aleutian  District  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  2,790  mt,  and  is  setting 
aside  the  remaining  300  mt  as  bycatch 
to  support  other  anticipated  groimdfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  ocean  perch 


in  the  Central  Aleutian  District  of  the 
BSAI. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
piursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAC  for  Pacific  ocean  perch  in  the 
Central  Aleutian  District,  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  imder  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportimity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  uaider 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq.  * 

Dated:  July  10,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-17970  Filed  7-11-03;  2:02  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  puWic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  no*lces  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

7  CFR  Parts  3015,  3019  and  3020 

Office  of  ttie  Chief  Rnancial  Officer; 
General  Program  Administration 
Regulations 

agency:  Office  of  the  Chief  Financial 
Officer.  USDA. 
ACTION:  Proposed  rule. 


SUMMARY:  The  U.S.  Department  of 
'    Agriculture  (USDA)  proposes  to  amend 
the  administrative  requirements  for  all 
USDA  grants  and  cooperative 
agreements  that  are  used  to  document 
Federal  assistance  transactions.  USDA 
also  proposes  to  remove  the  outdated 
regulations  and  replace  them  with 
streamlined  regulations  that  are 
applicable  to  non-profit  and  for-profit 
Federal  financial  assistance  recipients. 
USDA  further  proposes  to  implement 
several  additional  administrative 
policies  and  new  requirements. 
DATES:  Submit  comments  on  or  before 
August  15.  2003. 

ADDRESSES:  Questions  and  comments 
may  be  addressed  to:  Ava  Lee,  Director, 
Planning  and  Accountability  Division, 
Office  of  the  Chief  Financial  Officer. 
USDA,  Stop  9020, 1400  hidependence 
Avenue.  SW..  Washington  DC  20250- 
FAX  (202)  690-3561;  telephone  (202) 
720-1179;  E-mail  alee@cfo.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ava 
Lee.  (202)  720-1179. 
SUP»»LEMENTARY  INFORMATION: 
Background 

Prior  to  1981.  departmental 
regulations  required  USDA  agencies  to 
issue  individual,  program-specific 
regulations  and  directives  to  implement 
USDA,  Office  of  Management  and 
Budget  (OMB),  and  other  applicable 
guidance  and  polices  related  to  Federal 
l)rogram  administrative  requirements. 
This  was  practiced  throughout  the 
Federal  government  and  fi«quently 
resulted  in  complaints  from  program 
participants  about  the  confusion  and 
duplication  in  the  administration  and 
management  of  Federal  programs. 


PubUc  Uw  No.  95-224,  the  "Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977."  (FGCA)  and  the  related  OMB 
guidance  (43  FR  36860,  Aug.  18, 1978), 
emphasized  the  need  for  a  uniform 
policy  and  the  standardization  of 
_    common  administrative  requirements 
for  all  Federal  assistance  programs. 
Consequently,  in  November  1981, 
USDA  published  7  CFR  part  3015, 
"Uniform  Federal  Assistance 
Regulations"  (46  FR  55636,  Nov.  10, 
1981).  The  original  purpose  for  part 
3015  was  to  set  out  in  a  single 
"uniform"  regulation  all  requirements 
that  applied  to  recipients  and 
•   subrecipients  of  USDA  Federal 

assistance.  In  terms  of  agreement 
-    coverage,  part  3015  was  limited  to 
grants  and  cooperative  agreements  as 
defined  by  the  FGCA. 

Experience  with  this  approach  soon 
demonstrated  a  definite  need  for 
specific  regulations  that  recognized  the 
differences  between  types  of  recipients, 
especially  as  between  State  and  local 
governments  and  the  various  kinds  of 
nonprofit  organizations,  including 
universities.  Therefore,  USDA 
subsequenUy  participated  in  a  series  of 
govermnent-wide  initiatives 
establishing  more  specific  rules 
applicable  based  on  the  type  of 
recipient.  These  initiatives 
simultaneously  reduced  the  scope  and 
effect  of  part  3015. 

In  March  1988,  USDA  joined  with 
other  Federal  agencies  in 
simultaneously  publishing  a  common 
rule  applicable  to  State  and  local 
government  recipients.  The  USDA  rule 
was  codified  in  7  CFR  part  3016, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments."  (53 
FR  8034,  Mar.  11,  1988).  In  November 
1993,  OMB  revised  OMB  Circular  A- 
110  (58  FR  62992,  Nov.  29,  1993).  In 
August  1995,  USDA  published  7  CFR 
part  3019,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals  and  Other 
Nonprofit  Organizations,"  to  implement 
the  revised  A-110  (60  FR  44122,  Aug. 
24,  1995).  The  definition  of  "recipient" 
m  section  3019.2  authorizes  agencies  at 
their  discretion  to  apply  part  3019  to 
for-profit  organizations  as  well.  In 
August  1997,  USDA  published  7  CFR 
part  3052,  "Audits  of  States,  Local 
Governments  and  Non-Profit 


Organizations"  (62  FR  45947,  Aug.  29, 
1997)  to  implement  the  requirements  of 
the  Single  Audit  Act  Amendments  of 
1996  and  the  related  revision  to  OMB 
Circular  A-133.  In  August  2000,  USDA 
pubhshed  a  final  rule  to  include 
USDA's  entitlement  programs  within 
the  scope  of  part  3016  and  part  3019  as 
appropriate  (65  FR  49474,  Aue.  14 
2000).  ®       ' 

As  the  result  of  these  actions,  a 
substantial  portion  of  the  original 
purpose  and  scope  of  part  3015  was 
transferred  to  other  rules.  Currently, 
part  3015  may  be  used  by  USDA 
agencies  as  an  option  to  using  part  3019 
for  one  remaining  type  of  recipient,  for- 
profit  organizations.  Part  3015  also 
includes  certain  requirements  that:  (1) 
Are  not  included  in  one  or  more  of  the 
other  parts  identified  above;  and  (2)  are 
generally  applicable  to  any  assistance 
transactions  between  USDA  and  any 
type  of  recipient. 

In  the  period  since  the  enactment  of 
the  FGCA,  and  concurrent  with  all  of 
the  regulatory  changes  set  out  above, 
Congress  passed  a  number  of  acts  which 
included  language  excluding  certain 
USDA  authorities  frtjm  the  FGCA.  At  a 
later  date  and  as  a  separate  action, 
USDA  plans  to  develop  a  uniform  rule 
for  the  agreements  not  covered  by  this 
rule  such  as  those  that  are  issued  under 
sections  1472(b)  and  1473A  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended,  7  U.S.C.  3318  and 
3319a,  and  similar  authorities. 

Congress  has  recently  taken  actions 
both  to  improve  the  general  financial 
management  of  the  Federal  government 
and  to  specifically  improve  the 
effectiveness  and  performance  of 
Federal  assistance  programs.  Congress 
enacted  the  Chief  Financial  Officers  Act 
of  1990  (CFO  Act)  for  various  reasons, 
mcluding bringing"*  *  *  more 
effective  general  and  financial 
management  practices  to  the  Federal 
Government  through  statutory 
provisions  which  would  *  *  * 
designate  a  Chief  Financial  Officer 
(CFO)  in  each  executive  department  and 
in  each  major  executive  agency  in  the 
Federal  Government"  (31  U.S.C.  501 
note.  CFO  Act  sec.  102(b)).  The  CFD  Act 
specifies  that  the  agency  CFO  "shall 
*  *  *  oversee  all  financial  management 
activities  relating  to  the  programs  and 
operations  of  the  agency;  *   *   *"  (3i 
U.S.C.  902(a)).  The  Federal  Financial 
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Assistance  Management  Improvement 
Act  of  1999  (FFAMIA)  (Pub.  L.  108-107) 
requires  USDA  to  "*   *   *  develop  and 
implement  a  plan  that  *  *  * 
streamlines  and  simplifies  the 
application,  administrative,  and 
reporting  procedures  for  Federal 
financial  assistance  programs 
administered  by  the  agency."  (31  U.S.C. 
6101  note.  FFAMIA  sec.5). 

USDA  now  proposes  the  following 
actions:  (1)  USDA  has  concluded  that 
allowing  awarding  agencies  the 
discretion  to  choose  between  two  rules 
for  the  administration  of  assistance 
agreements  with  for-profit  organizations 
is  both  unnecessary  and  confusing. 
Therefore,  USDA  proposes  to  revise  part 

3019  to  require  that  agencies  entering 
into  assistance  agreements  with  for- 
profit  organizations  use  part  3019 
exclusively  for  the  administration  of 
these  agreements;  (2)  The  combination 
of  the  recent  transfer  of  the  entitlement 
programs  and  the  proposed  transfer  of 
for-profit  organizations  to  the 
administrative  requirements  of  other 
regulations  make  much  of  the  text 
currently  in  part  3015  unnecessary. 
Furthermore,  a  substantial  portion  of 
part  3015  is  based  on  superceded  0MB 
guidance  that  is  no  longer  used  by  any 
other  Federal  agency.  Therefore,  USDA 
proposes  to  revise  the  current  text  to 
remove  imneeded  language  and  to 
improve  readability.  In  addition,  to 
avoid  potential  confusion,  USDA 
proposes  to  remove  part  3015  in  its 
entirety  and  replace  it  with  a  new  part 

3020  entitled  "General  Program 
Administration  Regulations."  The  table 
at  the  end  of  this  preamble  provides 
cross-references  between  the  sections  in 
the  current  part  3015  and  the  equivalent 
sectionVin  the  existing  parts  3016  and 
3019  as  well  as  the  proposed  part  3020. 
The  proposed  part  3020  will  apply  to  all 
types  of  recipients,  supplementing  the 
regulations  in  parts  3016  and  3019;  (3) 
To  carry  out  the  OCFO  oversight 
responsibilities  for  financial 
management  activities,  USDA  proposes 
to  make  parts  3020,  3016,  and  3019 
applicable,  as  appropriate,  to  nearly  all 
parties  entering  into  assistance 
transactions  with  USDA  relating  to 
USDA's  programs,  including  non- 
governmental international  recipients. 
The  proposed  rule  is  intended  to 
establish  the  basic  requirements  for 
USDA's  financial  management  of 
programs;  (4)  The  proposed  rule  will  be 
a  major  step  toward  conformance  with 
the  FTAMIA  initiative  to  simplify,  the 

_  application,  administrative,  and 
reporting  procedures  for  the  covered 
Federal  programs  administered  by  the 
agency.  In  terms  of  streamlining,  the 


current  version  of  part  3015  consists  of 
123  sections  containing  302KB  of 
information  while  the  proposed  version 
of  part  3020  consists  of  28  sections 
containing  90KB  of  information.  In 
terms  of  uniformity,  the  proposed  rule 
will  have  the  effect  of  placing  nearly  all 
of  USDA's  assistance  relationships  with 
non-Federal  entities  under  two 
administrative  rules  that  codify  for 
USDA  the  same  policies  used  by  the 
majority  of  other  Federal  Departments. 
Further  streamlining  is  expected  to 
occiu  over  the  coming  months  and 
years.  0MB  published  notices  in  the 
Federal  Register  on  August  12,  2002  (67 
FR  52544-52560,  Aug.  12.  2002)  that 
propose  to  standardize  the 
announcement  format  for  discretionary 
grants  and  cooperative  agreements 
across  government  agencies.  Also,  a 
standard  set  of  data  elements  has  been 
proposed  to  standardize  the  electronic 
posting  of  funding  announcements. 
When  they  are  finalized,  USDA  expects 
that  parts  3016,  3019  and  3020,  and 
particularly  §§  3016.10,  3019.12  and 
3020.15  will  be  amended  to  reflect  the 
implementation  of  FFAMIA;  (5)  USDA 
has  corrected  the  reference  to  USDA's 
audit  regulation  in  7  CFR  3019.26  to 
reflect  the  correct  citation  of  7  CFR  part 
3052;  and,  (6)  USDA  also  proposes  to 
include  in  part  3020  the  additional 
specific  requirements  itemized  below. 

Summary  of  Proposed  Rule  3020 

The  following  paragraphs  provide  a 
summary  of  the  various  revisions  and 
sections  of  this  proposed  rule  3020. 
Following  the  summary  is  a  table  that 
cross-references  each  section  of  part 
3015  and  indicates  the  comparable 
sections  in  parts  3016  and  3019  and 
proposed  part  3020. 

Changes  to  Part  3019 

USDA  proposes  to  amend  the  title  of 
part  3019  and  revise  §§  3019.1 ,  3019.2, 
and  3019.5  to  include  for-profit 
organizations  within  the  scope  of  part 
3019.  The  proposed  revision  in 
§  3019.26(a)  replaces  the  reference  to  the 
Single  Audit  Act  Amendments  of  1996 
(31  U.S.C.  7501-7507)  and  the  OMB 
Circular  A-133  with  a  reference  to  part 
3052,  "AUDITS  OF  STATES,  LOCAL 
GOVERNMENTS,  AND  NON-PROFIT 
ORGANIZATIONS,"  the  USDA 
regulation  implementing  OMB  Circular 
A-133. 

Part  3020 — General  Program 
Administration  Regulations 

Subpeut  A — General 

Section  3020.1     Purpose.  No 
substantive  change  from  part  3015. 


Section  3020.2    Applicability.  This 
section  lists  which  USDA  agreements 
and  recipients  are  covered  by  this  rule 
and  the  exceptions  to  this  rule.  The 
applicability  of  proposed  part  3020  is 
broader  than  that  of  part  3015.  Proposed 
part  3020  will  apply  to  all  USDA 
agreements,  including  memoranda  of 
imderstanding,  not  explicitly  excepted. 
Part  3015  applies  only  to  assistance 
agreements. 

Section  3020.3    Conflicting  policies 
and  deviations.  This  section  simplifies 
current  section  3015.3.  Proposed  section 
3020.3  clarifies  that  uinless  authorized 
by  statute  or  by  a  waiver  by  OCFO,  the 
requirements  in  part  3020  will  take 
precedence  over  any  USDA  agency 
specific  regulations. 

Section  3020.4    Other  regulations 
applicable  to  USDA  agreements.  This 
section  lists  other  regulations  that 
currently  apply  to  some  or  all  cover 
USDA  agreements.  The  only  new 
requirement  proposed  is  that  awarding 
agencies  are  to  apply  the  rules  in  part 
3019  of  this  chapter  to  for-profit  entities. 

Subpart  B — Basic  Requirements  ^ 

Section  3020. 1 0    Authority  clause. 
USDA  proposes  this  section  to  codify 
the  requirement  to  include  a  section  in 
all  covered  USDA  agreements 
addressing  the  statutory  authority  and 
funding  authority  for  any  financial 
transaction  and  ihe  statutory  authority 
for  any  non-financial  transaction. 

Section  3020. 1 1    Identification  and 
use  of  USDA  agreements.  USDA 
proposes  this  section  to  resolve 
questions  as  to  the  primary  types  of 
USDA  agreements.  This  section  defines 
the  agreements  commonly  entered  into 
by  USDA  agencies,  subject  to  each 
agency's  specific  authorizations.  This 
section  specifically  addresses  the  use  of 
procurement  contracts,  cooperative 
agreements,  grants,  memoranda  of 
imderstanding,  interagency  agreements, 
and  intra-agency  agreements. 

Section  3020.12    Program  reporting 
requirements.  The  Federal  Program 
Information  Act  (31  U.S.C.  chapter  61) 
requires  Federal  agencies  to  report 
specified  information  for  programs 
involving  non-procurement 
transactions.  The  USDA  complies  with 
the  requirements  through  submission  of 
data  to  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  and  the  Federal 
Assistance  Award  Data  System 
(FAADS).  While  these  are  not  new  " 

requirements  and  USDA  has  complied 
with  the  reporting  requirements  since 
their  inception,  the  requirements  were 
never  codified  in  our  regulations.  USDA 
proposes  this  section  to  codify  these 
reporting  requirements.   . 
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Section  3020.13    Acknowledgment  of 
support  on  publications  and 
audiovisuals.  USDA  is  proposing  no 
substantive  changes  from  §  3015.200. 
This  section  states  when  a  recipient 
shall  acknowledge  the  awarding  agency 
support  in  publications  or  audiovisual 
media. 

Section  3020.14    Competing 
discretionary  awards.  There  is  no 
substantive  change  bom  §  3015.158 
"Competition  in  the  awarding  of 
discretionary  grants  and  cooperative 
agreements."  This  section  covers  the 
standards  for  competition,  approval  of 
applications  and  exceptions. 

Section  3020. 1 5    Progmm  regulations 
and  announcements.  USDA  is 
proposing  no  major  substantive  changes 
from  §  3015.204.  Proposed  §  3020.15 
addresses  program  announcements, 
program  regulations,  program 
solicitations,  evaluation  criteria  and 
procedures,  funding  priorities,  projects 
building  on  prior  awards,  and 
discussions  with  applicants.  Proposed 
§  3020.15  clarifies  and  standardizes 
basic  program  notice  and  fairness 
requirements. 

Section  3020.16    Nondiscrimination 
requirement.  USDA  proposes  to 
establish  a  mandatory 
nondiscrimination  statement  that  is  to 
be  included  in  covered  USDA 
agreements. 

Section  3020. 1 7    \Naiver  of  "single" 
State  agency  requirements.  USDA  is 
proposing  no  substantive  changes  frtim 
current  §  3015.30.  This  section 
implements  section  204  of  the 
Intergovernmental  Cooperation  Act, 
which  authorizes  and  establishes 
criteria  for  waiver  of  requirements  that 
a  single  State  agency  or  midtimember 
agency  administer  a  program. 

Subpart  C— Management  of  Agreements 
Section  3020.20    Use  of  consultants. 
USDA  is  proposing  no  major  substantive 
changes  from  §  3015.201.  The 
Definitions  and  Applicability 
subsections  have  been^emoved.  The 
Definitions  are  now  covered  in 
§  3020.50  and  Applicability  is  addressed 
in  §§  3020.20(a)  and  3020.20(b)(2) 
Unlike  §  3015.201,  applicability  of 
§  3020.20  is  not  limited  to  grants, 
subgrants,  and  cost-type  contracts.  All 
other  subsections  are  virtually  the  same. 
The  proposed  section  addresses  the 
basic  policy  for  recipient  use  of 
consultants,  exceptions,  requirements 
for  approval,  and  documentation 
standards. 

Section  3020.21    Disposition  of  long 
term  financial  interests  in  real  property, 
personal  property,  and  equipment.  This 
section  creates  a  new  departmental 
policy  to  terminate  any  departmental 
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financial  interest  in  property  or 
equipment  acquired  by  a  recipient, 
under  a  USDA  agreement,  after  20  years 
have  passed  since  tke  last  Federal  need 
or  use  of  the  property  or  equipment 
Executive  Order  12803.  "Infrastructure 
PrivatizaUon."  directs  Federal  agencies 
to  "Approve  State  and  local 
governments'  requests  to  privatize 
infrastructure  assets,  *  *  *  and,  where 
necessary,  grant  exceptions  to  the 
disposition  requirements  of  the  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments'  common  rule" 
(57  FR  19063.  May  4. 1992).  As  set  out 
m  Executive  Order  12803.  to  privatize 
an  asset  means  to  dispose  of,  or  transfer, 
an  asset  from  a  State  or  local 
government  to  a  private  party.  Examples 
of  infrastructure  assets  include  roads, 
electrical  supply  facilities,  water  supply 
facilities,  recycling  plants,  waste  water 
treatment  facilities,  solid  waste  disposal 
facilities,  housing,  schools  and 
hospitals.  Executive  Order  12803 
provides  that.  "To  the  extent  permitted 
by  law."  Federal  agencies  should  revise 
the  existing  common  rule  requirements 
for  the  recuperation  of  Federal  financial 
interests  from  State  or  local  government 
grantees  when  the  State  or  local 
government  grantee  privatizes  a 
Federally  funded  infrastructure  asset. 
The  revised  method  set  out  in  Executive 
Order  12803.  Section  3(c)(iii)  caUs  for 
use  of  the  Internal  Revenue  Service 
accelerated  depreciation  schedules  in 
calculating  the  value  of  the  Federal 
interest  in  the  asset. 


agencies  shall  not  require  the  recipient 
to  use  a  separate  bank  account  for  the 
deposit  of  Federal  ftmds  or  establish  any 
ehgibUity  requirements  for  banks  or 
other  financial  institutions  in  which 
recipients  deposit  Federal  funds  for 
USDA  agreements.  Exceptions  are  found 
in  §§3020.32.  3016.21  (h),  and  3019.22 
(i).  (j),  and  (k)  of  this  chapter. 

Section  3020.32    Funds  advanced  to 
recipients.  USDA  proposes  no 
substantive  changes  bom  section 
3015.12.  All  moneys  advanced  to  a 
recipient  must  be  deposited  in  an  FDIC 
insxued  bank  whenever  possible  and 
anything  over  the  FDIC  limit  must  be 
collaterally  secured. 

Section  3020.33    Source  of  bonds. 
USDA  is  proposing  no  substantive 
changes  in  this  section.  Any  bonds 
required  under  §  3016.36  (h)  (1)  through 
(3)  or  §§  3019.21  (c)  and  (d)  and  3019.48 
(c)  (1)  through  (3)  of  this  chapter  shall 
be  obtained  from  companies  holding 
certificates  of  authority  as  acceptable 
sureties  listed  by  the  Department  of  the 
Treasury  in  its  Department  Circular  570. 

Section  3020.34    Limits  on  total 
payments  to  the  recipient.  USDA 
proposes  in  this  section  to  codify  the 
four  most  widely  applicable  legal  limits 
on  the  total  amount  of  money  a 
recipient  is  entitled  to  receive  bom 
USDA  as  a  result  of  a  Federal  award. 

Subpart  E— Intergovernmental  Review 
of  Department  of  Agriculture  Programs 
and  Activities 


Subpart  D— Management  of  Funds 

Section  3020.30    Management  of 
indirect  costs.  In  §  3020.30,  USDA  is 
proposing  to  codify  the  Federal  indirect 
cost  policies  established  in  OMB 
Circulars  numbers  A-21,  Cost  Principles 
for  Educational  Institutions,  and  A-87, 
Cost  Principles  for  State,  Local,  and 
Indian  Tribal  Governments.  This  section 
allows  for  a  provisional  indirect  cost 
rate  to  be  used  pending  determination  of 
a  final  rate.  These  indirect  costs  may  be 
paid  only  after  establishing  an  indirect 
cost  rate  as  required  by  §§  3016.22  and 
3019.27  of  this  chapter  and  the 
applicable  cost  principles  or  in  the  case 
of  for-profit  entities,  the  cost  accounting 
standards.  This  section  also  explains 
which  agency  shall  negotiate  and 
establish  the  rate. 

Section  3020.31    Physical  segregation 
and  eligibility.  USDA  proposes  in  this 
section  to  codify  the  requirement  in 
OMB  Circular  number  A-110.  Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education.  Hospitals,  and  Other 
Non-Profit  Organizations,  that  awarding 


This  subpart  implements  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs,  and  the  apphcable 
provisions  of  section  401  of  the 
hitergovemmental  Cooperation  Act  of 
1968  and  section  204  of  the 
Demonsti-ation  Cities  and  Metropolitan 
Development  Act  of  1966,  and  has  been 
completely  rev^ritten  in  consultation 
writh  active  State  Single  Points  of 
Contacts  (SPOCs).  These  consultations 
were  conducted  over  an  extended 
period  of  time  and  the  various  draft 
revisions  of  this  section  were  circulated 
to  all  active  SPOC  States.  This  was 
followed  by  discussions  with  individual 
SPOCs  and  a  final  review  session  held 
at  the  1999  National  SPOC  Network 
Conference  held  in  Washington,  D.C. 
The  proposed  language  reflects  the  ideas 
and  comments  presented  by  the  SPOCs 
throughout  this  consultation  process. 

Section  3020.40    Purpose.  USDA 
proposes  no  substantive  changes  bom 
part  3105.300  "Purpose."  This  subpart 
is  intended  to  foster  an 
intergovernmental  partnership  for  the 
review  of  proposed  Federal  financial 
assistance  and  direct  Federal 
development. 
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Section  3020.41     State 
responsibilities.  This  proposed  section 
addresses  the  State  option  to  establish  a 
coordinated  review  process  consisting 
of  a  Single  Point  Of  Contact  (SPOC) 
within  the  State  to  review  proposed 
Federal  awards.  The  proposed  section 
describes  the  SPOC's  assigned 
functions. 

Section  3020.42    USDA  awarding 
agency  responsibilities.  This  proposed 
section  defines  the  USDA  awarding 
agency  responsibilities  to  publish 
certain  information  in  the  Federal 
Register  and  obtain  clearance  from  the 
OCFO  for  any  Federal  Register 
publications  regarding  implementation 
of  this  subpart.  The  USDA  awarding 
'agency  must  coordinate  with  the  SPOC 
to  mciintain  a  ciurent  list  of  the 
programs  and  activities  selected  by  the 
SPOC  for  review.  The  awarding  agency 
is  responsible  for  notifying  all  State  and 
local  governments  that  would  be 
directly  affected  by  proposed  Federal 


financial  awards  bom,  or  direct  Federal 
development  by,  USDA. 

Section  3020.43    Office  of  the  Chief 
Financial  Officer  responsibilities.  This 
proposed  section  lists  OCFO's 
responsibilities  regarding 
intergovernmental  cooperation  and 
codifies  OCFO's  responsibility  within 
USDA  for  the  Federal  Assistance 
Awards  Data  System  (FAADS).  OCFO 
will  coordinate  the  resolution  of  any 
conflicts  between  the  USDA  awarding 
agency  and  the  SPOC  and,  to  the  extent 
practicable,  shall  consult  with  all  other 
substantially  affected  Federal 
departments  and  agencies  to  ensure  full 
coordination  between  such  agencies  and 
the  Department  regarding  programs  and 
activities  covered  imder  this  subpart. 

Section  3020.44    Processing 
comments.  This  proposed  section 
provides  guidance  to  address  how 
USDA  agencies  will  process  comments 
on  proposed  awards. 

Section  3020.45    Accommodation  of 
intergovernmental  concerns.  This 


proposed  section  covers  how  issues  and 
concerns  about  an  award  are  handled 
and  the  timeframes  in  which  they 
should  be  addressed. 

Section  3020.46    State  plans.  This 
proposed  section  indicates  that  Federal 
programs  that  statutorily  require  States 
to  submit  plans  before  receiving  awards 
are  subject  to  the  requirements  set  out 
in  §  3016.11  of  this  chapter.  This  section 
also  indicates  when  plans  may  be 
submitted  for  review,  without  prior 
approval. 

Section  3020.47    Waivers.  This 
proposed  section  states  that  in  an 
emergency,  the  Secretary  of  Agriculture 
may  waive  any  provision  of  subpart  E  of 
this  part. 

Subpart  F — Definitions 

Section  3020.50    Definitions  and 
acronyms.  This  proposed  section  lists 
definitions  for  the  terms  used 
throughout  part  3020. 


Cross  Reference— Transition  of  Part  301 5— Transfers  and  Deletions 


3015    Section — title 


3016,  3019,  3020    Section— title 


Subpart  A — General 


30^5.1    Purpose  and  scope  of  this  part 


3015.2  Applicability  

3015.3  Conflicting  policies  and  deviations 

3015.4  Special  restrictive  terms 


3020.1  Purpose. 

3020.4    Other  regulations  applicable  to  USDA  grants.  , 

3020.2  Applicability. 

3020.3  Conflicting  policies  and  deviations. 

3016.12    Special  grant  or  subgrant  conditions  for  "high-risk"  grantees. 
3019.14    Special  av/ard  conditions. 


Subpart  B — Cash  Depositories 


3015.10  Physical  segregation  and  eligibility 

3015.11  Separate  bank  accounts 


3015.12  Moneys  advanced  to  recipients 

3015.13  Minority  and  women  owned  banks 


3020.31  Physical  segregation  and  eligibility. 
3016.21(h)(2)    Payment. 

3019.22(i)(1)    Payment. 

3020.32  Funds  advanced  to  recipients. 
3016.21(h)(1)    Payment. 

3019.22(j)    Payment. 


Subpart  C— Bonding  and  Insurance 


3015.15  General  

3015.16  Constnjction  and  facility  improvement 

3015.17  Fidelity  bonds 

3015.18  Source  of  bonds .• 


Deleted. 

3016.36(h)    Procurement. 

301 9.48(c)    Contract  provisions. 

301 9.21  (d)    Standards  for  financial  management  systems. 

3020.33    Source  of  bonds. 


Subpart  D — Record  Retention  and  Access  Requirements 


3015.20  Applk:ability  

3015.21  Retention  period 


3015.22  Starting  date  of  retention  period 

3015.23  Mrcrofilm  

3015.24  Access  to  records  

3015.25  Restrictkjns  to  public  access  


Deleted. 

3016.42(b) 

Retention  * 

*  *  for  records 

3019.53(b) 

Retention  * 

*  *  for  records 

3016.42(c) 

Retention  * 

*  *  for  records. 

3019.53(b) 

Retention  * 

*  *  for  records 

3016.42(d) 

Retention  ' 

*  *  for  records 

3019.53(c) 

Retention  * 

*  *  for  records 

3016.42(e) 

Retention  * 

*  *  for  records 

3019.53(e) 

Retention  * 

*  *  for  records 

3016.42(f) 

Retention  * 

*  *  for  records. 

3019.53(f) 

Retention  * 

*  *  for  records. 
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g^OSS  REFERENCE-TRANSmON  OF  PART  3015-TRANSFERS  AND  DELET.ONS-<>>ntinued 
3015    Section— title 


3016,3019,3020    Section-title 


3015.30    Waiver  of  "single"  State  agency  requirements  ,. 


Subpart  E-Waiver  of  "Single"  State  Agency  Requirements 


302au    Waiver  of  "single"  State  agency  requirements. 


3015.40  Scope 

3015.41  General  program  income 


Subpart  F— Grant  Related  Income 


3015.42  Proceeds  from  sale  of  real  property  *  •  •  acquired  for  use 

3015.43  Royalties  *  *  *  from  a  copyright ' 

3015.44  Royalties'  *  '  from  inventions  .- 

3015.45  Other  program  income 

3015.46  Interest  earned  on  advances  


Deleted. 

3016.25(a)    Program  income. 
3019.24    Program  income. 
3016.25(f)    Program  income. 
3019.24(g)    Program  income. 
3016.25(e)-(g)    Program  income. 
301 9.24(h)    Program,  income. 
3016.25(e)-(g)    Program  income. 
3019.24(h)    Program  income. 
3016.25(h)    Program  income. 
3019.24(e)    Program  income. 
301 6.21  (i)    Payment. 
3019.22(1)    Payment. 


3015.50  Scope 

3015^1  Acceptable  contributions  and  costs 

i 

3015.52  Qualifications  and  exceptions  


3015.53    Valuation  of  donated  services 


Subpart  G— Cost-Sharing  or  Matching 


^°JpaS.  .^•^'"^*'°"  °'  '^°"^*^'^  '"PP"^'  *  *  *  '°^"^  equipment  or 

3015.55  Valuation  of  donated  equipment,  buildings,  and  land  

3015.56  Appraisal  of  real  property 


Deleted. 

3016.24(a)    thatching  or  cost  sharing. 
3019.23(a)    Cost  sharing  or  matching. 
3016.24(b)    Matching  or  cost  sharing 
3019.23(a)(2)  &  (5)    Cost  sharing  or  matching 
3016.24(c)    Matching  or  cost  sharing 

^]lf.';11'  <®>'  <^)<^)    ^°«*  ^•^^""9  or  matching. 
301 6.24(d)    Matching  or  cost  sharing 
3019.23(f),  (h)(4)    Cost  sharing  or  matching. 
3016.24(e)    Matching  or  cost  sharing 
3019.23(g).  (h)(1)    Cost  sharing  or  matching. 
3016.24(g)    Matching  or  cost  sharing 
3019.23(h)(1)    Cost  sharing  or  matching. 


3015.60  Scope  

3015.61  Financial  management  standards 


Subpart  H-Standards  for  Financial  Management  Systems 


Deleted. 

^]o  o?    f '^"'^3^<^s  for  financial  management  systems 

CW19.21    Standards  for  financial  management  systems. 


Subpart  I— {Reserved) 


Subpart  J— Financial  Reporting  Requirements 


3015.80  Scope  and  applicability 

3015.81  General  


3015.82  Financial  status  report 

3015.83  Federal  cash  transactions  report  . 

3015.84  Request  for*  *  'reimbursement 

3015.85  Outlay  report  *  *  *  constmction  .. 


Deleted. 

3016.41(a)    Financial  reporting. 
3019.52(a)    Financial  reporting. 
3016.41(b)    Financial  reporting 
3019.52(a)(1)    Financial  reporting. 
3016.41(c)    Financial  reporting 
3019.52(a)(2)    Financial  reporting. 
3016.41(d)    Financial  reporting 
3019.22(d)  and  (m)(1)    Payment. 
3016.41(e)    Financial  reporting 
3019.22(m)(2)    Payment. 


3015.90  Scope 

3015.91  Monitoring  by  recipients 


Subpart  K-Monitdring  and  Reporting  Program  Performance 


3015.92  Perfonnance  reports 

3015.93  Significant  developments  

3015.94  Site  visits 

3015.95  Waivers,  extensions  and  enforcement  actions 


Deleted. 

3016.40(a)  Monitoring  *  * 
3019.51(a)  Monitoring  *  * 
3016.40(b)  Monitoring  *  ' 
301 9.51  (b)-(e)    Monitoring 


F)erformance. 
performance, 
performance, 
*  performance 


3016.40(d)  Monitoring  *  *  *  performance 
3019.51(f)  Monitoring  ••*  perfonnance. 
3016.40(e)  Monitoring  *  *  •  performance 
3019.51(g)  Monitoring  *  *  *  performance 
3016.40(f)  Monitoring  *  *  *  performance 
3019.4    Deviations. 
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Cross  Reference— Transition  of  Part  3015— Tfiansfers  and  Deletions— Continued 


3015    Section— title 


3016,  3019,  3020    Section— title 


Subpart  L — Payment  Requirements 


3015.100  Scope  

3015.101  General  

3015.102  Payment  methods  

3015.103  Wittiholding  payments 

3015.104  Requesting  *  *  *  reimbursements 

3015.105  Payments  to  subrecipients 


Deleted. 

3016.21(b)    Payment. 

3019.22(a)    Payment. 

3016.21  Payment. 

3019.22  Payment. 
3016.21(g)    Payment. 
3019.22(h)    Payment. 
3016.41(d)  &  (e)    Financial  reporting. 
3019.22(d)  &  (m)    Payment. 
3016.21     Payment. 

3019.5    Subawards. 


Subpart  M — Programmatic  Changes  and  Budget  Revisions 


301 5. 1 1 0  Scope  and  applicability 

3015.111  Cost  principles  


301 5. 1 1 2    Approval  procedures 


3019.13    Programmatic  changes  ..^. 


3015.114 
3015.115 


3015.116 
ment.   . 


Budgets  general 
Budget  revisions 


Construction  and  nonconstoiction  *  *  *  under  same  agree- 


Deleted. 

3016.22    Allowable  costs. 

3016.30(b)    Changes. 

3019.25(c)(6)    Revision  ot  budget  &  program  plans. 

3019.27    Allowable  costs. 

3016.30(a)  &  (f)    Changes.  * 

3019.5    Subawards. 

3019.25    Revision  of  budget  &  program  plans. 

3016.30(d)(1)  &  (3)    Changes. 

3019.25(c)(1)  &  (2)    Revision  of  budget  &  program  plans. 

3019.25(a)    Revision  of  budget  &  program  plans. 

3016.30(c)(1)  &(e)    Changes. 

3019.25(c)(4),  (c)(6),  (c)(7),  (d),  &  (e)    Revision  of  budget  &  program 

plans. 
3016.30(c)(3)    Changes. 
3019.25(j)    Revision  of  budget  &  program  plans. 


Subpart  N — Grant  and  Subgrant  Closeout,  Suspension  and  Termination 


3015.120 
3015.121 
3015.122 
3015.123 
3015.124 


Closeout 

Amounts  payable  to  the  Federal  government 

Violation  of  terms  

Suspension 

Termination  ^ 


3015.125    Applicability  to  subgrants 


3016.50    Closeout. 
3019.71     Closeout  procedures. 
3016.52    Collection  of  amounts  due. 
3019.73    Collection  of  amounts  due. 
3016.43(a)    Enforcement. 
3019.62(a)    Enforcement. 
3016.43(a)(3)  &  (c)    Enforcement. 
3019.62(a)(3)  &  (c)    Enforcement. 
3016.43(a)(3)    Enforcement. 
3016.44    Termination  for  convenience. 
3019.62(a)(3)  &  (c)    Enforcement. 
3019.61(a)    Temfiination. 
3019.5    Subawards 


Subparts  O— P  (Reserved) 


Subpart  Q — Application  for  Federal  Assistance 


3015.150 
3015.151 

3015.152 
3015.153 
3015.154 
3015.155 
3015.156 
3015.157 
3015.158 


Scope  and  applicability 
Autfiorized  forms 


Preapplication  for  Federal  assistance  

Notice  of  preapplication  review  action 

Application  *  *  *  non  construction  ^ 

Application  for  *  *  *  construction  

Application*  *  "short form 

Authorized  form  for  nongovernmental  organizations 
Competition  in  the  awarding  of  *  *  *  agreements  ... 


Deleted. 

301 6. 1 0  Forms  for  applying  for  grants. 

3019.12  (a)  &  (b)    Forms  for  applying  for  Federal  assistance. 

3016.10  Forms  for  applying  for  grants. 

3016.10  Forms  for  Applying  for  grants. 

3016.10  Fonns  for  applying  for  grants. 

3016.10  Forms  for  applying  for  grants. 

3016.10  Forms  for  applying  for  grants. 

3019.12  Forms  for  applying  for  Federal  assistance. 

3020.14  Competing  discretionary  awards. 


Subpart  R— Property 


3015.160  Scope  and  applicability  

3015.161  Additional  requirements  

3015.162  Title  to  real  ***  property  supplies 

3015.163  Real  property  


Deleted. 

Deleted. 

3016.31(a)    Real  property. 

3019.32(a)    Real  property. 

3016.31(b)  &  (c)    Real  property. 

3019.32    Real  property. 
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CROSS  REFERENCE-TRANSmON  OF  PART  301  5-TRANSFERS  AND  DELET,ONS-<:ontlnued 


3015    Section— title 


3015.164 
3015.165 

3015.166 

3015.167 

3015.168 

3015.169 

3015.170 
3015.171 

3015.172 


Statutory  *  *  *  exemptions  supplies 

Rights  to  require  transfer  of  equipment 

Use  of  equipment 


Replacement  of  equipment 
Disposal  of  equipment  


3016.3019,3020    Section-title 


Equipment 


requirements 


Damage  of  *  *  •  of  equipment 
Unused  supplies  


3015.173 


Federal  share  real  property,  equipment,  and  supplies 


Using  *  *  *  retuming  *  *  •  Federal  share 


Deleted. 

3016.32(a)  &  (g)    Equipment. 
3019.34(g)    Equipment. 
3016-32(c)    Equipment. 
3019.34(c)    Equipment. 
3016.32(c)(4)    Equipment. 
3019.34(e)    Equipment 

Equipment. 

Equipment. 

Equipment. 

Equipment. 


3016.32(e) 

3019.34(g) 

3016.32(d) 

3019.34(0 

Deleted. 

3016.33(b) 

3019.35(a) 

3016.31(c) 


equipment. 


301 5. '174    Subrecipient's  share 


301 5.  i  75    Intangible  personal  property 


Supplies. 

Supplies  and  other  expendable  property 

Real  property. 
3016.32(e)(2)    Equipment. 
3016.33(b)    Supplies. 
3019.32(c)(2)    Real  property. 
3019.34    Equipment. 
3020.21     Disposition  of  long  term 
3016.31(c)    Real  property. 
3016.32(e)    Equipment. 

3019.32  Real  property. 

3019.33  Federally-owned  ' 

3019.34  Equipment. 
3020.21  .  Disposition  of  long  term 
3016.31(c)    Real  property 
3016.32(e)(2)    Equipment. 
3016.33(b)    Supplies. 
3019.5    Subawards. 

Real  property. 
Disposition  of  long  temi " 
Copyrights. 
Intangible  property. 


property. 


equipment. 


3019.32 
3020.21 
3016.34 
3019.36 


equipment. 


3015.180  Scope  and  applicability 

3015.181  Standards  of  conduct  ... 


Subpart  S— Procurement 


3015.182    Open  and  free  competition 


3015.183 
3015.184 


Access  to  contractor  records  ... 
Equal  employment  opportunity 


Deleted. 

3016.36(b)(3)    Procurement. 

3019.42  Codes  of  conduct. 
3016.36(c)(1)    Procurement. 

3019.43  Competition. 

3020.14    Competition  in  *  *  •  agreements 
3016.36(i)(10)&(1l)    Procurement. 
3019    Appendix  A— Contract  provisions 
3016.36(i)(3)    Procurement. 
3019    Appendix  A— Contract  provisions. 
3020. 1 6    Nondiscrimination  requirements. 


3015.190 
3015.191 

3015.192 

3015.193 

3015.194 

3015.:£ 


Scope  

Governments 


Subpart  T— Cost  Principles 


Institutions  of  higher  education 

Other  non-profit  organizations 

For-profit  organizations 

Subgcants  and  cost-type  contracts 


301 5. 1 96    Costs  allowable  with  approval 


Deleted. 

3016.22(b)    Allowable  costs 
3019.27    Allowable  costs 
3016.22(b)    Allowable  costs. 
3019.27    Allowable  costs 
3016.22(b)    Allowable  costs 
3019.27    Allowable  costs. 
3016.22(b)    Allowable  costs 
3019.27    Allowable  costs. 
3016.22(b)    Allowable  costs. 
3019.5    Subawards. 
3019.27    Allowable  costs. 
3016.22(b)    Allowable  costs 
3019.27    Allowable  costs. 


Subpart  U— Miscellaneous 


^Msu^t'^^^^"'^"'     °'     '"PP°''     °"     publications     and 

3015.201  Use  of  consultants  

3015.202  Umits  on  total  payments  to  the  rwipiente  .^....."1'1'i'lll"'." 


3020.13    Acknowledgment  of  support  •*•  audiovisuals. 

3020.20    Use  of  consultants. 

3020.34    Umits  on  total  payments  to  the  recipient. 
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Cross  Reference— Transition  of  Part  3015— Transfers  and  Deletions— Continued 


3015    Section— title 


3016,  3019.  3020    Section— title 


3015.203  Resen/ed 

3015.204  Federal  Register  publications  

3015.205  General  provisions  for  grants  and  cooperative  agreements 
with  institutions  of  higfier  education,  ottier  non-profit  organizations 
and  hospitals. 


Deleted. 

3020.15    Program  regulations  and  announcements. 

3019.12    Fomisfor*  *  'assistance. 


Subpart  V— Intergovernmental  Review  of  Department  of  Agriculture  Programs  and  Activities 


3015.300  Purpose 

3015.301  Definitions  

3015.302  Applicability  

3015.303  Secretary's  *  *  *  responsibilities  

3015.304  Federalinteragency  coordination  

3015.305  State  selection  of  *  *  *  activities 

3015.306  Communication  with  State  and  local  elected  officials 

3015.307  State  comments  *  *  *  development 


concerns. 


3015.308  Processing  comments 

3015.309  Accommodation  of  *  * 

3015.310  Interstate  situations 

3015.311  Simplification*  '  *  of  State  plans 

3015.312  Waivers  

Appendix  A — Definitions 


Appendix  B — 0MB  Circular  A-128  "Audits  of  State  and  Local  Govem- 
ments". 


3020.40  Purpose. 

3020.50  Definitions  and  acronyms.                                 .    - 

3020.42  USDA  awarding  agency  responsibilities. 

3020.42  USDA  awarding  agency  responsibilities. 

3020.43  Office  of  the  Chief  Financial  Officer  responsibilities. 

3020.41  State  responsibilities. 

3020.42  USDA  awarding  agency  responsibilities. 
3020.42  USDA  awarding  agency  responsibilities. 

3020.44  Processing  comments.  ' 

3020.44  Processing  comments. 

3020.45  Accommodation  of  *  *  *  concerns 
3020.42  USDA  awarding  agency  responsibilities. 
3016.11  State  plans. 

3020.46  State  plans. 

3020.47  Waivers. 
3016.3  Definitions. 
3019.2  Definitions. 

3020.50  Definitions  and  acronyms. 

Deleted.  See  7  CFR  part  3052  "Audits  of  States,  Local  Govemments, 
and  Non-profit  Organizations". 


Regulatory  Impact  Analysis 

Executive  Order  12866 

Executive  Order  12866  requires  that  a 
regulatory  impact  analysis  be  prepared 
for  "significant  regulatory  actions" 
which  are  defined  in  Executive  Order 
12866  as  any  rule  that  has  an  annual 
effect  on  the  national  economy  of  $100 
million  or  more  or  certain  other 
specified  effects. 

USDA  does  not  believe  that  the 
proposed  rule  will  have  an  annual 
impact  of  $100  million  or  more  or  any 
other  effects  listed  in  Executive  Order 
12866.  For  this  reason,  USDA  has 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988,  Civil  Justice  Reform.  The 
provisions  of  this  proposed  rule  do  not 
preempt  State  laws,  are  not  retroactive, 
and  do  not  involve  administrative 
appeals. 

Executive  Order  13132 

It  has  been  determined  that  this 
proposed  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  contained  in  this 
proposed  rule  will  not  have  a 


substantial  direct  effect  on  States  or 
their  political  subdivisions  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

USDA  recognizes  that  the  proposed 
rule  has  component  language  that  may 
have  some  federalism  impact.  First,  the 
proposed  rule  removes  the  existing 
regulatory  language  in  7  CFR  part  3015 
subpart  V  addressing  Intergovernmental 
Review  of  Department  of  Agriculture 
Programs  and  Activities,  and 
promulgates  revised  regulatory  language 
at  7  CFR  part  3020.  As  explained  above, 
USDA  consulted  extensively  with  the 
active  State  Single  Points  of  Contact 
throughout  the  drafting  process.  These 
consultations  were  conducted  over  an 
extended  period  of  time  and  the  various 
draft  revisions  of  this  section  were 
circulated  to  all  active  SPOC  States. 
This  was  followed  by  discussions  with 
individual  SPOCs  and  a  final  review 
session  held  at  the  1999  National  SPOC 
Network  Conference  held  in 
Washington,  DC.  The  proposed  language 
reflects  the  ideas  and  comments 
presented  by  the  SPOCs  throughout  this 
consultation  process. 

Second,  the  proposed  rule  also 
implements  Executive  Order  12803, 
"Iiifrastructiu'e  Privatization,"  in 
§  3020.21,  authorizing  exceptions  to  the 
disposition  requirements  for 
infrastructure  assets  applicable  to  State, 
local,  and  Indian  tribal  government 


recipients  under  7  CFR  part  3016.  This 
proposed  regulation  essentially  provides 
that  such  recipients  may  request  a 
waiver  in  accordance  with  Executive 
Order  12803.  USDA  intends  to 
incorporate,  and  not  to  alter,  the 
provisions  of  Executive  Order  12803 
allowing  for  such  waivers. 
Implementation  of  Executive  Order 
12803  in  the  departmental  regulations 
codifies  the  weaver  policy,  increasing 
the  awareness  of  State,  local,  and  Indian 
tribal  govemments  of  their  ability  to 
request  such  waivers.  USDA  considers 
the  proposed  rule  to  have  minimal 
federalism  implications,  and  those 
minimal  implications  to  be  positive 
because  of  the  added  flexibility  and 
awareness  of  such  flexibility  in  USDA 
relationships  with  State,  local,  and 
Indian  tribal  government  recipients. 

Finally,  the  rule  proposes  codification 
of  the  applicability  of  the  current 
regulations  at  7  CFR  part  3016  to  all 
USDA  agreements,  as  defined  in 
proposed  §  3020.2,  with  State,  local,  and 
Indian  tribal  governments.  USDA  is  not 
revising  the  substantive  requirements  of 
7  CFR  part  3016.  USDA  again  considers 
the  proposed  rule  to  have  minimal 
federalism  implications  because  State 
govemments  are  already  subject  to  these 
requirements  for  assistance  awards. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  that,  for  each 
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rule  with  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entiUes  and  identifying  any  significant 
alternatives  to  the  rule  that  would 
minimize  the  economic  impact  on  small 
enUties.  USDA  certifies  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  chapter  25)  requires 
agencies  to  prepare  several  analyses 
before  proposing  any  rule  that  may 
result  in  annual  expenditures  of  $100 
million  or  more  in  any  one  year  by 
State,  local,  and  Indian  tribal 
governments  or  the  private  sector. 
USDA  certifies  that  this  proposed  rule 
will  not  result  in  expenditures  of  this 
magnitude. 

Paperwork  Reduction  Act  of  1995 

This  proposed  rule  will  not  impose 
additional  reporting  or  record  keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35). 

List  of  Subjects 

7  CFR  Part  3015 
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Authority:  5  U.S.C.  301.  Pub.  L.  101-576 
7  CFR  2.2,  7  CFR  2.28. 

3.  The  heading  for  part  3019  is  revised 
to  read  as  set  forth  above. 

4.  Amend  subpart  A  of  7  CFR  part 
3019  as  follows: 

Subpart  A-<3eneral 

a.  Revise  §  3019.1  to  read  as  follows: 
§3019.1    Purpose. 

This  part  establishes  uniform 
administrative  requirements  for  Federal 
grants  and  agreements  awarded  to 
institutions  of  higher  education, 
hospitals,  other  non-profit 
organizations,  and  for-profit 
organizations.  USDA  awarding  agencies 
shall  not  impose  additional  or 
inconsistent  requirements,  except  as 
provided  in  §§  3019.4  and  3019.14  or 
unless  specifically  required  by  Federal 
statute  or  executive  order.  Non-profit 
and  for-profit  organizations  that 
implement  Federal  programs  for  the 
States  are  also  subject  to  State 
requirements. 

b.  Revise  §  3019.2  (cc)  to  read  as  = 
follows: 


action  agencies,  research  institutes, 
educational  associations,  health  centers, 
commercial  organizations,  and  foreign 
or  international  organizations  (such  as 
agencies  of  the  United  Nations).  State 
and  local  government  subrecipients  are 
subject  to  the  provisions  of  regulations 
implementing  the  common  rule, 
"Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments," 
codified  by  USDA  at  7  CFR  part  3016. 
***** 

d.  Revise  §  3019.26(a)  to  read  as 
follows: 

§3019,26    Non-Federal  audits. 

(a)  Non-Federal  recipients  and 
subrecipients  that  receive  funds  fiom  a 
Federal  awarding  agency  shall  be 
subject  to  the  audit  requirements 
codified  at  7  CFR  part  3052,  "Audits  of 
States,  Local  Governments,  and  Non- 
profit Organizations." 


5.  Add  part  3020  as  follows: 

PART  3020-<3ENERAL  PROGRAM 
ADMINISTRATION  REGULATIONS 


Accounting,  Grant  programs, 
hitergovemmental  relations.  Reporting 
and  recordkeeping  requirements. 

7  CFR  Parts  3019  and  3020 

Accounting,  Colleges  and  universities, 
Grant  programs.  Hospitals, 
Intergovernmental  relations.  Nonprofit 
organizations.  Reporting  and 
recordkeeping  "requirements . 

Edward  R.  McPherson, 

Chief  Financial  Officer. 
Ann  M.  Veneman, 
Secretary  of  Agriculture. 

For  the  reasons  stated  in  the 
preamble,  USDA  proposes  to  amend 
parts  3015,  3019  and  3020  of  7  CFR 
chapter  XXX  as  follows: 

PART  3015-{REMOVED  AND 
RESERVED] 

1.  Remove  and  reserve  part  3015. 

PART  301 9-UNIFORM 
ADMINISTRATIVE  REQUIREMENTS 
FOR  GRANTS  AND  AGREEMENTS 
WITH  INSTITUTIONS  OF  HIGHER 
EDUCATION,  HOSPITALS,  OTHER 
NONPROFIT,  AND  FOR-PROHT 
ORGANIZATIONS 

2.  The  authority  citation  for  part  3019 
is  revised  to  read  as  follows: 


§3019.2    Definitions. 

***** 

(cc)  Recipient  means  an  organization 
receiving  financial  assistance  directly 
from  Federal  awarding  agencies  to  carry 
out  a  project  or  program.  The  term 
includes  public  and  private  institutions 
of  higher  education,  public  and  private 
hospitals,  and  other  quasi-public  and 
private  non-profit  organizations  and  for- 
profit  organizations  such  as,  but  not 
limited  to,  community  action  agencies, 
research  institutes,  educational 
associations,  health  centers,  commercial 
organizations,  and  foreign  or 
international  organizations  (such  as 
agencies  of  the  United  Nations)  which 
are  recipients,  subrecipients,  or 
contractors  or  subcontractors  of 
recipients  or  subrecipients.  The  term 
does  not  include  prociuement  contracts 
or  other  agreements,  that  are  otherwise 
subject  to  the  Federal  Acquisition 
Regulation  (FAR)  or  the  Agriculture 
Acquisition  Regulation  (AgAR). 
***** 

c.  Revise  §  3019.5  to  read  as  follows: 
§3019.5    Subawards. 

Unless  sections  of  this  part 
specifically  exclude  subrecipients  from 
coverage,  the  provisions  of  this  part 
shall  be  applied  to  subrecipients 
performing  work  under  awards  if  such 
subrecipients  are  instihitions  of  higher 
education,  hospitals,  otiier  non-profit 
organizations  or  for-profit  organizations 
such  as,  but  not  limited  to,  community 


Subpart  A— General 

Sec. 

3020.1  Purpose. 

3020.2  Applicability. 

3020.3  Conflicting  policies  and  deviaUons. 

3020.4  Other  regulations  applicable  to 
USDA  agreements. 

Subpart  B— Basic  Requirements 

3020.10  Authority  clause. 

3020. 1 1  Identification  and  use  of  USDA 
agreements. 

3020.12  Program  reporting  requirements. 

3020. 1 3  Acknowledgment  of  support  on 
pubhcations  and  audiovisuals. 

3020.14  Competing  discretionary  awards. 

3020.15  Program  regulations  and 
announcements. 

3020.16  Nondiscrimination  requirement. 

3020.17  Waiver  of  "single"  State  agency 
requirements. 

Subpart  C— Management  of  Agreements 

3020.20  Use  of  consultants. 

3020.21  Disposition  of  long-term  financial 
interests  in  real  property,  personal 
property  and  equipment. 

Subpart  O— Management  of  Funds 

3020.30  Management  of  indirect  costs. 

3020.31  Physical  segregaUon  and  eligibility. 

3020.32  Funds  advanced  to  recipients. 

3020.33  Source  of  bonds. 

3020.34  Limits  on  total  payments  to  the 
recipient. 

Subpart  E— Intergovernmental  Review  of 
Department  of  Agriculture  Programs  and 
Activities 

3020.40  Purpose. 

3020.41  State  responsibilities. 

3020.42  USDA  awarding  agency 
responsibilities. 


41956  Federal  Register /Vol.  68,  No.  136 /Wednesday,  July  16,  2003  /  Proposed  Rules 


3020.43  Office  of  the  Chief  Financial 
Officer  responsibilities. 

3020.44  Processing  comments. 

3020.45  Accommodation  of 
intergovernmental  concerns. 

3020.46  State  plans. 

3020.47  Waivers. 

Subpart  F— Definitions 

3020.50    Definitions  and  acronyms. 

Authority:  5  U.S.C.  301;  Pub.  L.  101-576. 
104  Stat.  2838. 

Subpart  A — (Seneral 

§3020.1     Purpose. 

This  part  establishes  Department  wide 
standards  for  USDA's  administration  of 
Federal  programs. 

§3020.2    Applicability. 

(a)  USDA  agreements.  Except  as 
provided  for  in  paragraph  (c)  of  this 
section,  this  part  applies  to  all  USDA 
agreements. 

(b)  USDA  agreement  recipients. 
Except  as  provided  for  in  paragraph  (c) 
of  this  section,  this  part  is  applicable  to 
all  USDA  agreement  recipients 
including  subrecipients. 

(c)  Exceptions.  This  part  does  not 
apply  to: 

(1)  Procurement  contracts  or  other 
agreements  subject  to  the  Federal 
Acquisition  Regulation  (FAR)  or  the 
Agriculture  Acquisition  Regulation 
(AgAR). 

(2)  Agreements  providing  loans  or 
insiuance  directly  to  an  individual. 

(3)  Agreements  with  foreign 
governments. 

(4)  Agreements  entered  into  under 
statutory  authorities  that  explicitly 
exempt  such  agreements  from  chapter 
63  of  title  31,  United  States  Code. 

(5)  Cooperative  research  and 
development  agreements  entered  into 
under  15  U.S.C.  3710a. 

§  3020.3    Conflicting  policies  and 
deviations. 

(a)  Except  when  authorized  to  act 
otherwise  by  statute  or  by  a  waiver  by 
the  Office  of  the  Chief  Financial  Officer 
(OCFO),  the  provisions  in  this  part 
apply  and  take  precedence  over  any 
individual  USDA  agency  regulations, 
directives,  and  policies  dealing  with  the 
administration  of  USDA  agreements. 

(b)  Responsibility  for  developing, 
interpreting,  and  updating  this  part  is 
assigned  to  the  OCFO. 

§  3020.4    Other  regulations  applicable  to 
USDA  agreements. 

(a)  Related  issuances  are  in  other  parts 
of  title  7  as  follows: 

(1)  7  CFR  part  3016  "Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments;" 


(2)  7  CFR  part  3017  subparts  A-E 
"Govemmentwide  Debarment  and 
Suspension  (Nonprocurement);" 

(3)  7  CFR  part  3017  subpart  F 
"Govemmentwide  requirements  for 
Drug-Free  Workplace  (Grants);" 

(4)  7  CFR  part  3018  "New  Restrictions 
on  Lobbying;" 

(5)  7  CFR  part  3019  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  With  Institutions  of 
Higher  Education,  Hospitals,  Other 
Nonprofit  Organizations,  and  For-Profit 
Organizations;" 

(6)  7  CFR  part  3052  "Audits  of  States, 
Local  Governments,  and  Nonprofit 
Organizations," 

(b)  Entitlement  and  mandatory  awards 
are  included  in  the  scope  of  part  3016 
and  part  3019  of  this  chapter  as 
determined  by  the  type  of  recipient. 

(c)  Awarding  agencies  are  to  apply  the 
rules  in  part  3019  of  this  chapter  to  for- 
profit  entities. 

Subpart  B — Basic  Requirements 

§3020.10    Authority  clause. 

(a)  USDA  agencies  must  include  in 
every  USDA  agreement  a  clause  citing 
the  appropriate  statutory  and  funding 
authority  for  the  agreement. 

(b)  USDA  agencies  shall  ensure  that 
only  those  statutorily  authorized 
Federal  resources  are  used  in  support  of 
any  agreement. 

(c)  USDA  agencies  shall  establish 
appropriate  internal  control  systems  to 
ensure  that  each  agreement  is 
administered  within  the  related 
statutory  authority. 

§  3020.1 1    Identification  and  use  of  USDA 
agreements. 

(a)  In  accordance  with  31  U.S.C. 
Chapter  63,  a  USDA  agency  shall  use 
the  following  criteria  in  identifying  the 
proper  type  of  instrument  to  document 
a  procurement  or  an  assistance 
relationship  with  a  non-Federal  party. 

(1)  Procurement  relationship.  A 
USDA  agency  shall  use  a  proctirement 
contract  when  "the  principal  purpose  of 
the  relationship  is  to  acquire  (by 
purchase,  lease,  or  barter)  property  or 
services  for  the  direct  benefit  or  use  of 
the  United  States  Govenmient."  The 
administration  of  these  agreements  is 
subject  to  the  rules  set  out  in  the  Federal 
Acquisition  Regulation  (FAR),  48  CFR 
Chapter  1 ,  and  the  Agriculture 
Acquisition  Regulation  (AgAR),  48  CFR 
Chapter  4. 

(2)  Federal  assistance  relationship. 
(i)  Gmnt  agreement.  A  USDA  agency 

shall  use  a  grant  agreement  when  "the 
principal  purpose  of  the  relationship  is 
to  transfer  a  thing  of  value  (money, 
property,  services,  etc.)  to  the  recipient 


to  carry  out  a  public  purpose  of  support 
or  stimulation  authorized  by  a  law  of 
the  United  States  instead  of  acquiring 
(by  purchase,  lease,  or  barter)  property 
or  services  for  the  direct  benefit  or  use 
of  the  United  States  Government,"  and 
"substantial  involvement  is  not 
expected"  between  the  USDA  agency 
and  the  recipient  when  canying  out  the 
contemplated  activity. 

(ii)  Cooperative  agreement.  A  USDA 
agency  shall  use  a  cooperative 
agreement  when  "the  principal  purpose 
of  the  relationship  is  to  transfer  a  thing 
of  value  to  the  recipient  to  carry  out  a 
public  purpose  of  support  or 
stimulation  authorized  by  law  of  the 
United  States  instead  of  acquiring  (by 
purchase,  lease,  or  barter)  property  or 
services  for  the  direct  benefit  or  use  of 
the  United  States  Government,"  and 
"substantial  involvement  is  expected" 
between  the  USDA  agency  and  the 
recipient  when  carrying  out  the 
contemplated  activity. 

(b)  Memorandum  of  Understanding 
(MOU).  A  USDA  agency  may  use  an 
MOU  as  a  planning  document  to  define 
the  nature,  terms,  and  conditions  for 
facilitating  and  coordinating  efforts  of  '" 
mutual  interest  to  the  parties  involved. 
An  MOU  is  not  an  obligating  doctmient 
and  may  not  be  used  to  commit  USDA 
assets  or  resources  in  any  maimer.  Other 
types  of  agreements  may  be  used  in 
conjunction  with  an  MOU  to  achieve 
any  needed  conunitments. 

(c)  Interagency  and  intra-agency 
agreements.  Agreements  between  two  or 
more  Federal  entities  which  result  in 
the  transfer  of  funds  or  other  resouirces 
for  the  purpose  of  carrying  out  a 
program,  initiative,  activity  or  functioii 
of  the  Federal  government  shall  be 
either  an  inter-  or  intra-agency  transfer. 

(d)  Agreements  with  institutions  of 
higher  education,  hospitals,  non-profit, 
and  for-profit  organizations.  Any  USDA 
agreement,  regardless  of  title  but 
excluding  agreements  subject  to  the 
rules  set  out  in  the  FAR  and  the  AgAR, 
between  a  USDA  agency  and  any 
institution  of  higher  education,  hospital, 
non-profit,  or  for-profit  organization 
will  be  governed  by  this  part  and  part 
3019  of  this  chapter.  This  includes 
USDA  agreements  with  these  types  of 
foreign  organizations  unless  specifically 
excluded  or  exempted  by  treaty  or 
statute. 

(e)  Agreements  with  State,  local  and 
tribal  Governments.  Any  USDA 
agreement,  regardless  of  title  except  for 
agreements  subject  to  the  rules  set  out 
in  the  FAR  and  the  AgAR,  between  a 
USDA  agency  and  any  State,  local  or 
tribal  government  will  be  governed  by 
this  part  and  part  3016  of  this  chapter. 
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§3020.12    Program  reporting  requiraments. 

The  fpilowing  are  mandatory 
reporting  requirements  for  all  USDA 
agreements: 

(a)  Catalog  of  Federal  Domestic 
Assistance  (CFDA).  (1)  In  accordance 
with  the  Federal  Program  Information 
Act  (31  U.S.C.  chapter  61).  USDA 
agencies  shall  submit  CFDA  information 
consistent  with  standards,  time  lines, 
and  formats  established  by  the  General 
Services  Administration  (GSA)  or  any 
successor  central  guidance  agency  for 
any  program  that  has  been  determined 
to  be  a  domestic  assistance  program  as 
defined  in  that  Act. 

(2)  Based  on  the  information 
submitted,  the  OCFO.  in  consultation 
with  GSA.  shall  assign  an  appropriate 
pennanent  or  temporary  CFDA  niunber. 

(3)  USDA  agencies  shall  include  the 
CFDA  number  in  any  printed  or 
electronic  information  available  to  any 
non-Federal  entity,  including  but  not 
limited  to  regulatory  actions  published 
in  the  Federal  Register  and  program 
announcements. 

(b)  Federal  Assistance  Award  Data 
System  (FAADS).  (1)  In  accordance  with 
the  Federal  Program  Information  Act 
and  section  201  of  the 
Intergovernmental  Cooperation  Act  of 
1968  (31  U.S.C.  6502).  USDA  agencies 
shaD  submit  FAADS  information 
consistent  with  standards,  time  lines, 
and  formats  estabhshed  by  the  OCFO 
and  the  Department  of  Commerce  or  any 
successor  central  guidance  agency  for 
programs  involving  financial 
transactions  that  have  been  determined 
to  be  domestic  assistance  as  defined  in 
the  Federal  Program  Information  Act. 
Non-financial  transactions  such  as 
dissemination  of  technical  information, 
advisory  services  or  consulting  by 
Federal  employees  are  not  to  be 
reported  in  FAADS.  ** 

(2)  Agencies  are  encouraged  to 
transmit  FAADS  data  on-line.  Agencies 
may  also  transmit  FAADS  data  using  the 
batch  or  tape  methods  of  data  collection 
and  transmission  provided  that  such 
methods  meet  established  FAADS 
standards  and  are  approved  in  advance 
by  the  OCFO. 


vdth  Federal  support  that  has  a  direct 
production  cost  to  the  recipient  of  over 
$5,000.  Unless  the  terms  of  the  Federal 
award  provide  otherwise,  this 
requirement  does  not  apply  to: 

(1)  Audiovisuals  produced  imder 
mandatory  or  formiila  grants  or  imder 
subawards. 

(2)  Audiovisuals  produced  as  research 
instruments  or  for  dociunenting 
experimentation  or  findings  and  not 
intended  for  presentation  or  distribution 
to  the  general  public. 

(c)  Waivers.  USDA  awarding  agencies 
may  waive  any  requirement  of 
§  3020.13.  USDA  awarding  agencies 
may  establish  such  requirements  and 
procedures  for  the  waiver  process  as 
they  deem  necessary. 


§3020.14    Competing  discretionary 
awards. 


§3020.13    Acknowledgment  of  support  on 
publications  and  audiovisuals. 

(a)  Publications.  Recipients  shall 
acknowledge  USDA  awarding  agency 
support,  whether  cash  or  in-kind,  in  any 
publications  written  or  published  with 
Federal  support  and.  if  feasible,  on  any 
publication  reporting  the  results  of,  or 
describing,  a  Federally  supported 
activity. 

(b)  Audiovisuals.  Recipients  shall 
acknowledge  USDA  awarding  agency 
support  in  any  audiovisual  produced 


(a)  Standards  for  competition.  Except 
as  provided  in  paragraph  (c)  of  this 
section,  USDA  awarding  agencies  shall 
enter  into  discretionary  assistance 
agreements  only  after  competition.  A 
USDA  agency's  competitive  award 
process  shall  adhere  to  the  following 
Siiandards: 

(1)  Potential  applicants  must  be 
invited  to  submit  proposals  through 
publications  and  electronic  media  to 
achieve  the  broadest  dissemination  of 
project  solicitations  in  order  to  reach  the 
highest  number  of  potential  applicants. 

(2)(i)  Proposals  are  to  be  evaluated 
objectively  by  independent  reviewers  in 
accordance  with  written  criteria  set 
forth  in  program  soHcitations. 
hidependent  reviewers  may  be  fi-om  the 
public  or  private  sector  as  long  as  they 
do  not  include: 

(A)  Anyone  who  has  approval 
authority  for  the  applications  being 
reviewed;  or 

(B)  Anyone  who  appears  to  have  a 
conflict  of  interest  in  reviewing 
applications. 

(ii)  The  appearance  of  a  conflict  of 
interest  arises  when  the  reviewer  or  the 
reviewer's  immediate  family  members 
have  been  associated  with  the  applicant 
or  applicant  organization  within  the 
past  two  to  five  years,  as  determined  by 
the  agency,  as  an  ovraer.  partner,  officer, 
du«ctor,  employee,  or  consultant;  has 
any  financial  interest  in  the  applicant  or 
applicant  organization;  or  is  negotiating 
for,  or  has  any  arrangement,  concerning 
prospective  employment  with  the 
applicant.  If  the  awarding  agency  makes 
a  written  determination  diat  the  pool  of 
qualified  individual  reviewers  is  so 
small  that  all  or  almost  all  qualified 
reviewers  would  have  the  appearance  of 
or  an  actual  conflict  of  interest,  the 
awarding  agency  may  waive  the 
appearance  of  conflicts  of  interest  to 


allow  a  qualified  individual  to  serve  as 
a  reviewer.  However,  the  agency  may 
not  allow  that  mdividual  to  review  any 
applicaUons  for  which  an  actual  conflict 
of  interest  exists. 

(3)  An  unsolicited  application  that  is 
not  unique  and  innovative  shall  be 
competed  under  the  USDA  program 
solicitation  it  comes  closest  to  fitting. 
USDA  officials  will  determine  the 
solicitation  under  which  the  application 
is  to  be  competed.  When  the  USDA 
awarding  agency  official  decides  that 
the  unsolicited  application  does  not  fall 
under  a  recent,  current,  or  planned 
solicitation,  a  noncompetitive  award 
may  be  made,  if  appropriate  to  do  so 
under  the  criteria  of  paragraph  (c)  of  this 
section.  Otherwise,  the  application 
should  be  retiuned  to  the  applicant, 
(b)  Approval  of  applications.  The 
final  decision  to  award  is  at  the 
discretion  of  the  awarding  official  in 
each  agency.  The  awarding  official  shall 
consider  the  ranking,  comments,  and 
recommendations  from  the  independent 
reviewers,  and  any  other  pertinent 
information  before  deciding  which 
applications  to  fund  and  their  order  of 
funding.  Any  appeals  by  applicants 
regarding  the  award  decision  shall  be 
handled  by  the  awarding  agency  using 
existing  agency  appeal  procedures  or,  in 
the  absence  of  established  agency 
appeal  procedures,  good  administrative 
practice  and  sound  business  judgment, 
(c)  Exceptions.  The  awarding  official 
may  make  a  written  determination  that 
competition  is  not  deemed  appropriate 
for  a  particular  transaction.  Such 
determination  shall  be  limited  to 
transactions  for  which  a  noncompetitive 
award  can  be  adequately  justified  as 
being  in  the  best  interest  of  the 
Government  and  necessary  to 
accomplish  the  program  goals.  Reasons 
to  consider  noncompetitive  award  may 
include,  but  are  not  limited  to,  the 
following: 

(1)  Non-monetary  awards  of  property 
or  services; 

(2)  Awards  of  less  than  $75,000; 

(3)  Awards  to  fund  continuing  work 
started  under  a  previous  award; 

(4)  Awards  relating  to  a  current 
emergency  or  substantial  danger  to 
health  or  safety; 

(5)  Awards  for  which  competition  is 
impracticable;  or 

(6)  Awards  to  fund  unique  and 
innovative  unsolicited  applications. 

§3020.15    Program  regulations  and 
announcements. 

(a)  Publication  method.  The  Federal 
Register  is  the  preferred,  and  in  certain 
instances  mandatory,  method  for 
providing  information  to  the  public  on 
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matters  related  to  USDA  agreements  and 
programs. 

(b)  Program  regulations.  Regulations 
or  other  docxunents  that  establish 
requirements  or  procedures  binding  on 
the  public  related  to  USDA's  programs 
or  activities  shall  be  published  in  the 
Federal  Register. 

(c)  Program  announcements.  For  each 
competition  for  funds  under  a  program, 
the  awarding  agency  must  publicize  the 
availability  of  Federal  assistance  imder 
the  program  in  either  the  Federal 
Register  or  through  other  methods 
reasonably  expected  to  notify  the 
targeted  audience.  Program 
announcements  invite  applications  for 
one  or  more  stated  program  objectives. 
They  should  include  at  least  the 
following  information: 

(1)  The  CFDA  number  and  title; 

(2)  An  estimate  of  how  much  money 
will  be  available  for  awards  and  the 
expected  size  of  the  awards,  broken 
down  by  subprogram  or  priority  area 
when  appropriate; 

(3)  Who  is  eligible; 

(4)  How  to  obtain  application  kits; 

(5)  Where  to  submit  applications; 

(6)  The  deadline  for  submitting 
applications:  and 

(7)  Whether  any  or  all  of  the  awards 
are  likely  to  be  cooperative  agreements 
rather  than  grants.  In  that  case,  if 
feasible,  the  program  announcement 
should  also  describe  the  anticipated 
substantial  Federal  involvement  in 
performance.  (This  paragraph  does  not 
prevent  the  award  of  cooperative 
agreements  imder  a  program 
annoimcement  that  mentioned  only 
grants.  Nor  does  it  prevent  the  award  of 
grants  under  a  program  aimouncement 
that  mentioned  only  cooperative 
agreements.) 

(d)  Program  solicitations.  A  program 
solicitation  for  competitive  assistance 
awards  by  the  awarding  agency  shall 
include  or  reference  the  following,  as 
appropriate: 

(1)  A  description  of  the  eligible 
activities  that  the  awarding  agency 
proposes  to  support  and  the  program 
priorities; 

(2)  Eligible  applicants; 

(3)  The  dates  and  amounts  of  funds 
expected  to  be  available  for  awards; 

(4)  Evaluation  criteria  and  weights,  if 
appropriate,  assigned  to  each; 

(5)  Methods  for  evaluating  and 
ranking  applications; 

(6)  Name  and  address  where 
proposals  should  be  mailed  and 
submission  deadlines(s); 

(7)  Any  required  forms  and  how  to 
obtain  them; 

(8)  Applicable  cost  principles  and 
adminisb'ative  requirements; 


(9)  Type  of  funding  instrument 
intended  to  be  used  (grant  or 
cooperative  agreement);  and 

(10)  The  CFDA  number  and  title. 

(e)  Evaluation  criteria  and  procedines. 
The  awarding  agency  may  elect  to 
publish  its  criteria  and  procedures  for 
evaluating  applications  for  competitive 
awards  either  in  the  program  regulations 
or  the  program  aimouncement  in 
addition  to  the  program  solicitation.  If 
the  criteria  are  not  all  equal  in 
importance,  their  relative  weights 
should  also  be  published.  Failure  to 
identify  any  relative  weights  creates  a 
presumption  that  all  criteria  are 
weighted  equally.  The  criteria  should 
cover  at  least  the  following  factors 
(except  where  the  natine  of  the  eligible 
projects  makes  one  or  more  of  these 
factors  irrelevant): 

(1)  The  qualiHcations  of  proposed 
project  personnel; 

(2)  The  adequacy  of  the  applicant's 
facilities  and  resoinces; 

(3)  The  adequacy  of  the  project  plan 
or  methodology; 

(4)  The  cost-effectiveness  of  the 
project;  and 

(5)  How  closely  the  project  objectives 
fit  the  objectives  for  which  applications 
were  invited. 

(f)  Funding  priorities.  If  the  awarding 
agency  intends  to  give  priority  to  one  or 
more  particular  kinds  of  projects,  the 
priority  (and  how  it  will  be  applied  in 
deciding  which  applications  to  fund) 
should  be  described  in  the  program 
announcement. 

(g)  Projects  building  on  prior  awards. 
If  the  awarding  agency  intends  to  give 
a  preference  to  applications  proposing 
to  further  previously  funded  projects 
over  applications  for  projects  not 
previously  receiving  support  imder  the 
program,  or  vice  versa,  the  preference 
should  be  described  in  the  program 
announcement. 

(h)  Programs  with  specific  identifiable 
potential  applicants.  For  programs  with 
limited  eligibility  for  which  all  potential 
appliccmts  can  be  specifically  and 
accmately  identified  (for  example.  State 
Governments),  the  awarding  agency  may 
elect  to  create  a  complete  list  of 
potential  applicants  and  to  send  a  copy 
of  the  program  aimouncement  or 
program  solicitation  directly  to  every 
potential  applicant  instead  of 
publishing  it  in  the  Federal  Register, 
provided  that  the  awarding  agency 
establishes  an  adequate  internal  control 
system  to  ensure  that: 

(1)  Prior  to  each  use  of  the  list,  the  list 
is  verified  for  completeness  and 
accuracy;  and 

(2)  Use  of  the  list  does  not  violate  the 
intent  of  §  3020.14(a)(1). 


(i)  Additional  information  to  be  made 
available.  In  addition  to  the  items 
specified  in  paragraphs  (b)  through  (g) 
of  this  section,  each  awarding  agency 
shall  make  available  to  the  public  the 
following  information  and  materials  for 
each  program: 

(1)  A  copy  of,  or  reference  to,  the 
authorizing  statutes  for  the  program; 
and 

(2)  All  guidelines  generally  applicable 
to  administration  of  the  program. 

(j)  Discussions  with  applicants.  Each 
awarding  agency  should  publish  as 
much  information  as  practicable  to 
reduce  the  need  for  individual 
discussions  with  potential  applicants.  If 
the  awarding  agency  does  engage  in 
consultations  or  discussions  with  any 
potential  applicants,  the  agency  shall 
give  consistent  interpretations  and  fair 
treatment  to  all  potential  applicants. 
The  agency  shall  ensure  that  any 
discussions  do  not  knowingly  prejudice 
any  applicant  or  undermine  the 
competitive  process  of  the  program. 

§3020.16    Nondiscrimination  requirement. 

It  shall  be  a  condition  of  every  USDA 
agreement  that  the  recipient  assures 
compliance  with  the  following 
statement: 

No  person  in  the  United  States  shall  be 
excluded  from  participation  in,  be  denied  the 
benefits  of,  or  be  otherwise  subjected  to 
prohibited  discrimination  in  programs  and 
activities  funded  in  whole  or  part  by  USDA 
based  on  race,  color,  national  origin,  age, 
disability,  and,  where  applicable,  sex, 
religion  or  political  beliefs. 

§3020.17    Waiver  Of  "single"  State  agency 
requirements. 

(a)  Waiver  authority.  In  the  event  that 
Federal  law  requires  that  a  single  State 
agency  or  multi  member  board  or 
commission  be  established  to 
administer  or  supervise  the 
administration  of  a  program,  then 
section  204  of  the  Intergovernmental 
Cooperation  Act  of  1968  (31  U.S.C. 
6504)  authorizes  the  Federal  awarding 
agency  to  waive  the  "single"  State 
agency  requirements  upon  request  of  the 
Governor  or  other  authorized  State 
authorities. 

(b)  Approval  authority.  The  USDA 
awarding  agency  has  approval  authority 
for  waiver  requests,  and  shall  handle 
them  as  quickly  as  feasible.  Approval 
should  be  given  whenever  possible       ^ 
under  the  statutory  criteria. 

(c)  Refusal  procedures.  When  it  is 
necessary  to  refuse  a  request  for  the 
waiver  of  the  "single"  State  agency 
requirements,  the  USDA  awarding 
agency  shall,  through  the  OCFO,  advise 
the  Office  of  Management  and  Budget 
(OMB)  that  the  request  cannot  be 
granted.  Such  advice  should  indicate 


Federal  Register / Vol.  68.  No.  136 /Wednesday.  July  16.  2003 / Proposed  Rules 


the  reasons  for  the  denial  of  the  request. 
The  notification  to  OMB  shall  occur 
prior  to  infonning  the  State  of  the 
refusal. 
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Subpart  C— Management  of 
Agreements 

§3020.20    Use  of  consultants. 

(a)  Basic  policy— {i)  Prior  approval. 
Awarding  agencies  shall  not  require 
prior  approval  for  the  use  of 
consultants,  except  as  noted  in 
paragraphs  {a)(2)  and  (b)  of  this  section. 

(2)  Exceptions,  (i)  In  vmusual  cases, 
using  a  consultant  may  constitute  a 
transfer  of  substantive  progranunatic 
work,  which  requires  prior  approval 
under  discretionary  Federal  awards. 

(ii)  Consulting  fees  paid  by  an 
organization  to  its  own  employees 
require  prior  approval. 

fb)  Use  of  an  organization's  own 
employees— {!)  Faculty  members  of 
educational  institutions.  Charges 
representing  extra  compensation  (above 
base  salary)  paid  by  an  educational 
institution  to  a  salaried  member  of  its 
faculty  for  consulting  work  are 
allowable  only  in  unusual  cases,  and 
only  if  both  of  the  following  conditions 
exist: 

(i)  The  consultation  is  across 
departmental  lines  or  involves  a 
separate  or  remote  operation;  and 
(ii)  The  work  performed  by  the 
consultant  is  in  addition  to  his  or  her 
regiilar  departmental  load. 

(2)  All  other  cases.  In  all  other  cases, 
consulting  fees  paid  in  addition  to 
salary  by  recipients  to  people  who  are 
also  their  employees  may  be  supported 
by  a  Federal  award  or  subaward  only  in 
unusual  cases,  and  only  if  all  of  the 
following  three  conditions  exist: 

(i)  The  policies  of  the  recipient  permit 
such  consulting  fee  payments  to  its  own 
employees  regardless  of  whether 
Federal  funds  are  involved; 

(ii)  The  work  involved  is  clearly 
outside  the  scope  of  the  person's 
salaried  employment;  and 

(iii)  It  would  be  inappropriate  or  not 
feasible  to  compensate  for  the  additional 
work  by  paying  additional  salary  to  the 
employee. 

(3)  Requirement  for  approval. 
Consulting  fees  paid  under  paragraphs 
(a)(2)  and  (b)(1)  and  (2)  of  this  section 
must  have  a  specific  prior  approval  in 
writing  from  the  Head  of  the  recipient 
organization  or  from  his  or  her 
designated  representative.  If  the 
recipient  is  a  government,  the  approval 
may  be  given  by  the  Head  (or  a 
designated'representative  of  the  Head) 
of  the  government  agency  that  is 
primarily  responsible  for  administering 
or  carrying  out  the  project  or  program. 


If  the  designated  representative  is 
personally  involved  in  the  project  or 
program  under  consideration,  only  the 
Head  may  give  the  approval.  If  the  Head 
IS  personally  involved  in  the  project  or 
program  under  consideration,  prior 
approval  fi-om  the  awarding  agency  is 
required.  Such  prior  approval  must 
include  a  determination  that  the 
applicable  requirements  in  paragraph 
(b)  (1)  or  (2)  of  this  section  are  present. 

(c)  Documentation  standards.  (1) 
Charges  for  consulting  payments  must 
be  supported  in  the  records  of  the 
recipient  by  an  invoice  from  the 
consultant  and  a  copy  of  the  written 
report  (if  a  report  is  appropriate)  or 
other  documented  evidence  of  the  work 
performed  from  the  consultant. 

(2)  If  any  of  the  following  information 
is  not  shown  on  the  invoice  or  report 
from  the  consultant,  the  information 
must  be  shown  in  a  memorandum  or 
other  document  prepared  by  the 
recipient  for  its  files,  or  noted  in 
handwriting  on  the  consultant's  invoice 
by  the  recipient.  The  memorandum, 
other  document,  or  handwritten 
notation  must  be  signed  by  an  official  of 
the  recipient  and  show: 
(i)  The  name  of  the  consultant; 
(ii)  The  nature  of  the  services 
provided  (such  as  statistical  analysis  of 
data,  participation  on  project  advisory 
committee,  or  specified  medical  services 
to  eUgible  beneficiaries); 

(iii)  The  relevance  of  the  services  to 
the  project  or  program,  if  not  apparent 
from  the  nature  of  the  services;  and 
(iv)  Whichever  of  the  following  is 
applicable: 

(A)  If  the  fee  was  based  on  a  rate  per 
day  or  hours  worked,  the  rate  and  the 
dates  or  hours  worked; 

(B)  If  the  fee  was  based  on  a  rate  per 
unit  of  service  provided,  such  as  the 
number  of  patients  examined  by  a 
physician,  the  rate,  the  number  of  units 
of  service  provided,  and  the  beginning 
and  ending  dates  of  the  overall  period 
of  service;  or 

(C)  If  the  fee  was  determined  on  some 
other  basis,  the  basis  for  determining  the 
fee  and  the  beginning  and  ending  dates 
of  the  period  in  which  services  were 
provided. 


the  disposal  of  such  real  property 
except: 

(1)  When  the  recipient  is  a  State  or 
local  government  requesting  authority  to 
dispose  of  the  property  by  sale  to  a 
domestic,  non-governmental  entity  in 
accordance  with  Executive  Order  12803 
"Infrastructiu^  Privatization."  then  the 
USDA  awarding  agency  shall  follow  the 
methodset  out  in  Executive  Orderl2803 
provided  that  the  real  property  portion 
of  the  transaction  is  not  depreciated  in 
any  manner. 

(2)  When  the  recipient  has  not 
requested  disposal  instructions  and  20 
years  have  passed  since  the  last  Federal 
need  or  use  of  the  real  property,  then 
any  Federal  financial  interest  in  the 
property  shall  be  deemed  to  have  ended. 

(b)  When  a  USDA  agency  acquires  a 
financial  interest  in  personal  property  or 
equipment  in  accordance  with  the  rules 
set  out  in  part  3016  or  part  3019  of  this 
chapter,  and  the  originally  authorized 
purpose  for  the  property  or  equipment 
has  been  met,  the  agency  shall  follow 
the  appropriate  rules  set  out  in  part 
3016  or  part  3019  of  this  chapter  for  the 
disposal  of  such  property  or  equipment 
except: 

(1)  When  the  recipient  has  not 
requested  disposal  instructions  and  20 
years  have  passed  since  the  last  Federal 
need  or  use  of  the  property  or 
equipment,  then  any  Federal  financial 
interest  in  the  property  or  equipment 
shall  be  deemed  to  have  ended. 

(2)  [Reserved) 

Subpart  O— Management  of  Funds 


§  3020.21    Disposition  of  long  term 
financial  interests  in  real  property,  personal 
property,  and  equipment 

(a)  When  a  USDA  agency  acquires  a 
financial  interest  in  real  property  in 
accordance  with  the  rules  set  out  in  part 
3016  or  part  3019  of  this  chapter,  and 
the  originally  authorized  purpose  for  the 
property  has  been  met,  agencies  shall 
follow  the  appropriate  rules  set  out  in 
part  3016  or  part  3019  of  this  chapter  for 


§3020.30    Management  of  indirect  costs. 

(a)  Indirect  costs  may  be  paid  only 
subsequent  to  the  establishment  of  an 
indirect  cost  rate  as  required  by 
§§  3016.22  and  3019.27  of  this  chapter 
and  the  applicable  cost  principles  or  in 
the  case  of  for-profit  entities,  the  cost 
accounting  standards.  A  provisional  rate 
may  be  used  pending  the  establishment 
of  a  final  rate.  In  the  absence  of  either 
a  final  or  provisional  indirect  cost  rate, 
awarding  agencies  are  not  authorized  to 
advance  or  reimburse  payments  to 
entities  for  these  costs. 

(b)  An  awarding  agency  should  pay 
the  established  indirect  cost  rate.  Only 
where  statutory  authority  exists,  an 
awarding  agency  may  pay  an  increase  in 
the  established  direct  cost  rate.  An 
awarding  agency  may  pay  a  lesser 
amount  than  the  established  indirect 
cost  rate  if  required  by  statute  or  if  the 
recipient  waives  some  or  all  of  its 
indirect  costs. 

(c)(1)  Recipients  requesting  payment 
of  indirect  costs  may  request  the 
establishment  of  a  negotiated  indirect 
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cost  rate.  Such  requests  should  be  made 
to: 

(i)  The  Federal  department  designated 
by  the  0MB  to  be  the  lead  agency; 

(ii)  The  Federal  department  providing 
the  most  Federal  money  in  the  current 
fiscal  year;  or 

(iii)  The  Federal  department  with 
which  the  entity  has  had  the  longest 
standing  relationship. 

(2)  When  USDA  is  the  Federal 
department  responsible  for  negotiating 
the  indirect  cost  rate,  the  request  shall 
be  made  to  the  OCFO.  The  OCFO  will 
determine  which  of  the  USDA  agencies 
shall  conduct  the  negotiation.  Only 
those  USDA  agencies  that  have  been 
delegated  negotiation  authority  by  the 
OCFO  may  conduct  indirect  cost  rate 
negotiations. 

§  3020.31    Physical  segregation  and 
eligibility. 

(a)  Except  as  provided  in  §§  3020.32, 
3016.21  (h),  and  3019.22  {i),(j).  and  (k) 
of  this  chapter,  awarding  agencies  shall 
not  impose  conditions  which: 

(1)  Require  the  recipient  to  use  a 
separate  bank  accoimt  for  the  deposit  of 
Federal  funds;  or 

(2)  Establish  any  eligibility 
requirements  for  banks  or  other 
financial  institutions  in  which 
recipients  deposit  Federal  funds  for 
U^A  agreements. 

(b)  [Reserved! 

§  3020^    Funds  advanced  to  recipients. 

Any  moneys  advanced  to  recipients 
that  remain  subject  to  the  control  or 
regulation  of  the  United  States  or  any  of 
its  officers,  agents,  or  employees  (public 
moneys  as  defined  in  31  CFR  202.1), 
must  be  deposited  iu  a  bank  with  FDIC 
insurance  coverage  whenever  possible, 
and  the  balance  exceeding  the  FDIC 
coverage  must  be  collaterally  secured. 

§3020.33    Source  of  lx>nds. 

Any  bonds  required  under  §  3016.36 
(h)(1)  through  (3)  or  §§  3019.21  (c)  and 
(d)  and  3019.48  (c)(1)  through  (3)  of  this 
chapter  shall  be  obtained  from 
companies  holding  certificates  of 
authority  as  acceptable  sureties  listed  by 
the  Department  of  the  Treasury  in  its 
Department  Circular  570. 

§  3020.34    Limits  on  total  payments  to  ttte 
recipient 

(a)  This  section  summarizes  the  four 
most  widely  applicable  limits  on  the 
total  amount  of  money  the  recipient  is 
entitled  to  receive  from  USDA  as  a 
result  of  a  Federal  award.  It  is 
permissible  for  the  terms  of  a  USDA 
agreement  to  provide  one  or  more 
additional  limits. 

(b)  For  each  Federal  award,  the  lowest 
of  the  applicable  limits  is  the  one  that 


governs  the  final  settlement  upon 
expiration  or  termination  of  the  award. 

(c)  The  following  two  limits  apply  to 
every  Federal  award: 

(1)  The  amount  of  Federal  funds 
authorized;  and 

(2)  The  Federal  share  of  the  allowable 
costs  incurred  by  the  recipient. 

(d)  Federal  awards  that  require  a 
specified  percentage  of  cost  sharing  or 
matching  are  subject  to  the  applicable 
limits  described  in  §§  3016.24  and 
3019.23  of  this  chapter. 

(e)  For  each  budget  period  of  an 
incrementally  funded  discretionary 
Federal  award,  the  limit  is  the  Federal 
share  of  the  allowable  costs  for  that 
period's  approved  budget. 

Subpart  E — Intergovernmental  Review 
of  Department  of  Agriculture  Programs 
and  Activities 

§3020.40    Purpose. 

(a)  This  subpart  establishes 
regulations  implementing  Executive 
Order  12372,  "Intergovernmental 
Review  of  Federal  Programs"  and  the 
applicable  provisions  of  section  401  of 
the  Intergovernmental  Cooperation  Act 
of  1968  (31  U.S.C.  6506)  and  section  204 
of  the  Demonstration  Cities  and 
Metropolitan  Development  Act  of  1966 
(42  U.S.C.  3334). 

(b)  This  subpart  is  intended  to  foster 
an  intergovenunental  partnership  for 
review  of  proposed  Federal  financial 
assistance  and  direct  Federal 
development. 

§3020.41    State  responsibilities. 

(a)  A  State  may  elect  to  establish  a 
coordinated  review  process  within  the 
State  to  review  proposed  Federal 
awards.  The  State  review  process  shall 
consist  of  a  Single  Point  Of  Contact 
(SPOC)  with  the  assigned  functions  of: 

(1)  Selecting  any  of  the  programs  or 
activities  published  in  the  Federal 
Register  in  accordance  with  §  3020.42 
(a)  for  intergovenunental  review.  Each 
SPOC,  before  selecting  programs  and 
activities,  should  consult  with  local 
elected  officials; 

(2)  Notifying  the  USDA  awarding 
agency  of  the  Department's  programs 
and  activities  selected  for  the  State 
review  process.  A  State  may  notify  the 
USDA  awarding  agency  of  changes  in  its 
selections  anytime; 

(3)  Reviewing  proposed  Federal 
awards  forwarded  to  the  SPOC  by  the 
USDA  awarding  agency; 

(4)  Distributing  for  comment  the 
proposed  award  to  all  interested  or 
affected  local  governments  or  other 
interested  parties  within  the  State,  and 
compiling  amd  analyzing  any  comments 
received; 


(5)  Providing  the  USDA  awarding 
agency  with  a  consolidated  State 
recommendation  for  or  against  the 
proposed  Federal  award; 

(6)  Providing  the  USDA  awarding 
agency  with  the  State  Agency 
Identification  (SAI)  number  on  each 
SPOC  recommendation,  if  the  SPOC 
process  includes  a  State  tracking  system 
that  assigns  SAI  numbers. 

(b)  If  a  State  elects  not  to  establish  a 
SPOC  in  accordance  with  paragraph  (a) 
of  this  section  or  the  SPOC  does  not 
select  a  particxilar  program  or  activity, 
the  State,  area  wide,  regional  and  local 
officials  and  entities  may  submit 
comments  in  accordance  with  §  3020.42 
(b)(2). 

§  3020.42    USDA  awarding  agency 
responsibilities. 

(a)  The  USDA  awarding  agency  is 
required  to  publish  in  the  Federal 
Register  a  list  of  the  agency's  programs 
and  activities  that  are  subject  to  this 
subpart  and  identify  which  of  these  are 
also  subject  to  the  requirements  of 
section  204  of  the  Demonstration  Cities 
and  Metropolitan  Development  Act  (42 
U.S.C.  3334). 

(1)  The  USDA  awarding  agency  shall 
obtain  clearance  from  the  OCFO  for  any 
Federal  Register  publications  regarding 
implementation  of  this  subpart. 

(2)  In  coordination  with  the  SPOC, 
each  USDA  awarding  agency  shall    • 
maintain  a  current  list  of  the  programs 
and  activities  selected  by  the  SPOC  for 
review  in  accordance  with§  3020.41  (a) 
(2). 

(b)  The  USDA  awarding  agency  is 
responsible  for  notifying  all  State  and 
local  governments  that  would  be 
directly  affected  by  proposed  Federal 
financial  awards  from,  or  direct  Federal 
development  by,  USDA: 

(1)  When  a  State  has  established  a 
process  under  §  3020.41  (a),  the  USDA 
awarding  agency  shall  exclusively  use 
that  process  adopted  by  the  State  to 
review  and  coordinate  proposed  awards 
and  shall  allow  a  minimum  of  60  days 
for  the  SPOC  to  comment  on  proposed 
awards.  The  USDA  awarding  agency 
shall  allow  for  a  comment  period  of  less 
than  60  days  only  with  the  formal 
concurrence  of  the  SPOC. 

(2)  When  a  State  has  not  established 
a  process  or  a  program  or  activity  has 
not  been  selected  by  the  SPOC  for 
review,  the  USDA  awarding  agency 
shall  notify  each  of  the  affected  State 
and  local  government  officials  direcUy 
and  shall  allow  a  minimiun  of  30  days 
for  comments  on  proposed  awards. 

(c)  The  USDA  awarding  agency  shall 
establish  a  system  for  accepting  and 
evaluating  comments  when  received 
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from  the  SPOC  or  individual  entities 
and  shall  maintain  appropriate  records. 

(1)  The  USDA  awarding  agency 
should  make  every  effort  to  coordinate 
the  process  adopted  by  States  at  the 
Federal  organizational  level 
geographically  closest  to  the  State  and 
local  government  affected. 

(2)  The  USDA  awarding  agency  shall 
establish  a  system  to  ensure  that  the 
SPOC  assigned  SAI  niunber  is  entered 
into  the  FAADS  database  in  an  accurate 
and  timely  manner. 

(3)  The  USDA  awarding  agency  shall 
make  every  effort  to  resolve  State  and 
local  elected  officials'  concerns  with 
proposed  awards. 

§  3020.43    Office  of  the  Chief  Financial 
Officer  responsibilities. 

(a)  OCFO  approval  is  a  required 
prerequisite  for  any  Federal  Register 
publicaUon  listing  USDA  programs  and 
activities  that  are  subject  to  these 
regulations  and  subject  to  the 
requirements  of  section  204  of  the 
Demonstration  Cities  and  Metropolitan 
Development  Act  (42  U.S.C.  3334). 

(b)  The  OCFO  will  coordinate  the 
resolution  of  any  conflicts  between  the 
USDA  awarding  agency  and  the  SPOC 
in  accordance  with  §  3020.45  (b). 

(c)  The  OCFO  ensures  that  the  USDA 
central  database.  FAADS.  supports  the 
requirements  of  this  system,  including 
accurate  SAI  niunbers. 

(d)  The  OCFO.  to  the  extent 
practicable,  shall  consult  with  and  seek 
advice  from  all  other  substantially 
affected  Federal  departments  and 
agencies  in  an  effort  to  ensiue  full 
coordination  between  such  agencies  and 
the  Department  regarding  programs  and 
activities  covered  under  this  subpart. 

§3020.44    Processing  comments. 

(a)  Application.  The  USDA  awarding 
agency  shall  provide  a  copy  of  the 
award  application  to  all  affected  entities 
either  through  the  SPOC  in  States  where 
a  process  has  been  established  or  to 
each  entity  directly  in  non-SPOC  States. 

(b)  Comments.  All  comments  on 
proposed  awards  shall  be  sent  to  the 
USDA  awarding  agency  and  processed 
in  accordance  with  this  section  before 
the  USDA  awarding  agency  makes  a 
final  decision  on  the  award. 

(1)  Comments  shall  be  sent  to  the 
,  USDA  awarding  agency  in  the  30  or  60 

days  time  period  as  required  in 
§  3020.42  (b)(1)  or  (2).  ff  this  time 
expires  or  if  all  relevant  substantive 
comments  are  favorable,  the  USDA 
awarding  agency  may  move  to  a  final 
decision  on  the  application  provided 
only  that  the  action  be  documented  in 
the  award  file. 

(2)  [Reserved] 


(c)  Opposition  comments.  If 
comments  are  in  opposition  to  the 
proposed  award  or  request  a  substantive 
change  to  the  award,  the  USDA 
awarding  agency  shall  make  every  effort 
to  resolve  the  differences. 

(1)  hi  non-SPOC  States,  the  USDA 
awarding  agency  shall  notify  each 
commenter  of  agency's  final  decision. 
Other  than  documenting  this  action  in 
the  award  file,  no  further  action  is 
required  on  the  part  of  the  USDA 
awarding  agency. 

(2)  hi  SPOC  States,  if  the  USDA 
awarding  agency  and  the  SPOC  resolve 
their  differences  then  the  USDA 
awarding  agency  may  move  to  a  final 
decision  on  the  application  provided 
only  that  the  action  be  documented  in 
the  award  file. 

(3)  U  the  SPOC  issues  are  not  resolved 
then  the  process  set  out  in  §  3020.45 
shall  be  followed. 

§3020.45    Accommodation  of 
intergovernmental  concerns. 

(a)  When  any  issues  raised  by  the 
SPOC  in  opposition  to  the  award  are  not 
resolved  informally  as  set  out  in 
§  3020.44,  the  USDA  awarding  agency 
shall  provide  the  SPOC  with  a  written 
explanation  of  the  agency's  reasons  for 
not  accepting  the  SPOC 
recommendations.  The  USDA  awarding 
agency  may  supplement  the  written 
explanation  by  also  providing  the 
explanation  to  the  SPOC  by  telephone, 
other  telecommunication,  or  other 
means.  In  any  explanation  the  USDA 
awarding  agency  shall  inform  the  SPOC 
that: 

(1)  The  SPOC  has  10  days  to  respond 
to  the  agency's  position.  For  purposes  of 
computing  the  waiting  period,  a  SPOC 
is  presumed  to  have  received  written 
notification  five  days  after  the  date  of 
maiUng  of  such  notification; 

(2)  The  USDA  awarding  agency  will 
not  implement  its  decision  during  this 
period. 

(3)  If  the  SPOC  response  is  favorable 
or  if  no  response  is  received  from  the 
SPOC  within  the  time  set  out  in 
paragraph  (a)  (1)  of  this  section,  the 
USDA  awarding  agency  may  proceed  to 
a  final  decision  on  the  award  with 
aporopriate  documentation  to  the  file 

(b)  When  the  SPOC  does  not  accept 
the  USDA  awarding  agency's 
explanation,  the  SPOC  may  file  an 
appeal  to  the  Department  by  sending 
written  notification,  including 
background  information,  to  both  the 
agency  and  the  OCFO  within  the  time 
frame  set  out  in  paragraph  (a)  (1)  of  this 
section. 

(1)  The  OCFO  will  notify  the 
appropriate  Under  or  Assistant 
Secretary  and  the  Head  of  the  USDA 


awarding  agency  and  prepare  the 
disputed  issue  for  presentation  to  the 
Secretary  of  Agriculture  for  final 
decision. 

(2)  At  any  point  prior  to  the  Secretary 
of  Agriculture's  decision,  the  parties  to 
the  dispute  may  resolve  the  Issues  and 
immediately  notify  the  OCFO.  The 
OCFO  will  withdraw  the  request  for  a 
Secretarial  decision  and  notify  the 
USDA  awarding  agency  to  proceed  to 
final  decision  on  the  award. 

§3020.46    State  plans. 

The  statutes  authorizing  some  Federal 
programs  require  States  to  submit  plans 
before  receiving  awards. 

(a)  Such  plans  are  subject  to  the 
requirements  set  out  in  §  3016.11  of  this 
chapter. 

(b)  If  not  inconsistent  with  law,  a 
State  may  elect  to  submit  for  review, 
without  prior  approval,  a  plan  that: 

(1)  Consists  of  a  State  developed 
format,  planning  period,  and 
submission  date; 

(2)  Consohdates  two  or  more  plans;  or 

(3)  Was  developed  for  the  State's  own 
purposes. 

(c)  The  USDA  awarding  agency  shall 
reject  such  plans  only  when  they  fail  to 
meet  those  Federal  administrative  or 
programmatic  requirements  that  are  in 
statutes  or  codified  regiUations. 

§3020.47    Waivmv. 

In  an  emergency,  the  Secretary  of 
Agriculture  may  waive  any  provision  of 
this  subpart  E. 


Subpart  F— Oefinftions 

§3020.50    Definitions  and  acronyms. 

Approved  budget  means  a  budget 
(including  any  revised  budget)  that  has 
been  approved  in  writing  by  the 
awarding  agency.  (See  the  definition  of 
"budget"). 

Atidjovisua7means  a  product 
containing  visual  imagery  or  sound  or 
both.  Examples  of  audiovisuals  are 
motion  pictxues,  live  or  prerecorded 
radio  or  television  programs,  slide 
shows,  filmstrips,  audio  recordings,  and 
multimedia  presentations.  The  term 
does  not  include  the  placing  of  captions 
for  the  hearing  impaired  on  films  or 
videotapes  not  originally  produced  for 
use  by  the  hearing  impaired. 
Awarding  agency  means: 

(1)  The  USDA  agency,  such  as  the 
Forest  Service,  making  the  award,  and 

(2)  For  subawards,  die  recipient. 
Budget  means  the  recipient's  financial 

expenditure  plan  approved  by  the 
awarding  agency  to  carry  out  the 
purposes  of  the  Federally  supported 
project.  The  budget  is  comprised  of  both 
the  Federal  share  and  any  non-Federal 
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share  of  such  plan  and  any  subsequent 
authorized  rebudgeting  of  funds.  For 
those  programs  that  do  not  involve 
Federal  approval  of  the  non-Federal 
share  of  costs  the  term  budget  means  the 
financial  expenditure  plan  approved  by 
the  awarding  agency  including  any 
subsequent  authorized  rebudgeting  of 
funds,  for  the  use  of  Federal  funds  only. 
Any  expenditiue  charged  to  an 
approved  budget  consisting  of  Federal 
and  non-Federal  shares  is  deemed  to  be 
supported  by  the  agreement  in  the  same 
proportion  as  the  percentage  of  Federal/ 
non-Federal  participation  in  the  overall 
budget. 

Budget  period  means  the  period 
specified  in  the  agreement  during  which 
Federal  funds  awarded  are  authorized  to 
be  expended,  obligated,  or  firmly 
committed  by  the  recipient  for  the 
purposes  specified  in  the  agreement. 

Q^R  means  the  Code  of  Federal 
Regulations. 

Consultant  means  a  person  who  gives 
advice  or  services  for  a  fee,  but  not  as 
an  employee.  The  term  includes  guest 
speakers  when  not  acting  as  employees 
of  the  party  that  engages  them.  Note  that 
in  unusual  cases  it  is  possible  for  a 
person  to  be  both  an  employee  and  a 
consultant  at  the  same  time.  [See 
§3020.20.) 

Cost-sharing  and  matching  each  mean 
that  portion  of  the  allowable  costs  not 
supported  by  the  Federal  Goverrunent 
including  the  value  of  any  third  party 
in-kind  contributions.  (The  terms  cost- 
sharing  and  matching,  in  this  part,  are 
synonymous.) 

Department  means  the  U.  S. 
Department  of  Agriculture 

Discretionary  Federal  agreements  are 
ones  which  a  Federal  statute  authorizes 
but  does  not  reouire  USD  A  to  award. 

FDIC  means  tne  Federal  Deposit 
Insurance  Corporation. 

Federal  funds  authorized  means  the 
total  amoimt  of  Federal  funds  obligated 
by  the  Federal  Government  for  use  by 
the  recipient.  This  amount  is  a  limit  on 
the  total  amount  of  money  that  the 
recipient  is  entitled  to  receive  from  the 
Federal  Government  as  a  result  of  the 
award. 

GSA  means  the  General  Services 
Administration. 

Local  government  means  a  local  imit 
of  government  including  specifically,  a 
county,  mimicipality,  city,  town, 
township,  local  public  authority,  school 
district,  special  district,  intrastate 
district,  council  of  governments 
(whether  or  not  incorporated  as  a 
nonprofit  corporation  under  State  law), 
sponsor  or  sponsoring  local  organization 
of  a  watershed  project  (as  defined  in  7 
CFR  622.10),  any  other  regional  or 
interstate  government  entity,  or  any 


agency  or  instrumentality  of  a  local 
government. 

Mandatory  or  formula  Federal 
agreements  are  ones  which  a  Federal 
statute  requires  USDA  to  awcU'd  if  the 
applicant  meets  specified  conditions. 

Obligations  mean  the  amounts  of 
orders  placed,  contracts  and  subgrants 
awarded,  services  received,  and  similar 
transactions  during  a  given  period, 
which  will  require  pajrment  during  the 
same  or  future  period. 

OCFO  means  the  Office  of  the  Chief 
Financial  Officer,  which  is  an 
organizational  component  in  USDA 
reporting  to  the  Secretary  of  Agriculture, 
or  any  successor  organizational  unit. 

OMB  means  the  Office  of  Management 
and  Budget  in  the  Executive  Office  of 
the  President. 

Publication  means  a  book,  periodical, 
pamphlet,  brochure,  flier,  or  similar 
item,  whether  published  by  paper  or 
electronic  means. 

Recipient  means  a  State  or  local 
government.  Federally  recognized 
Indian  Tribe,  institution  of  higher 
education,  non-profit  organization,  for 
profit  organization,  or  other  non-Federal 
organization  such  as,  but  not  limited  to, 
community  action  agencies,  research 
institutes,  educational  associations, 
heedth  centers,  commercial 
organizations,  foreign  or  international 
organizations  (such  as  agencies  of  the 
United  Nations)  that  are  a  party  to  or  a 
subrecipient,  or  contractor  or 
subcontractor  of  a  party  to  or 
subrecipient  of  a  USDA  agreement. 

State  means  any  of  the  several  States 
of  the  United  States,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  any  territory  or  possession  of  the 
United  States,  the  Republic  of  Palau,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  or  any 
agency  or  instrumentality  of  a  State.  The 
term  does  not  include  local 
governments. 

Subaward  means:  (1)  An  award  of 
money  or  property  that: 

(i)  Is  made  under  a  USDA  agreement 
by  the  recipient;  and 

(ii)  Is  made  principally  to  accomplish 
a  purpose  of  support  or  stimulation 
rather  than  to  establish  a  buyer-seller 
relationship  between  the  two  parties. 

(2)  Any  award  by  a  recipient  that 
meets  that  definition  is  a  subaward  even 
if  the  parties  to  the  award  use  some 
other  label  such  as  grant,  agreement, 
cooperative  agreement,  contract,  ■ 
allotment,  or  delegation  agreement. 
Also,  if  the  award  meets  that  definition, 
it  is  a  subaward  whether  or  not  the 
awarding  agency  is  expected  to  be 
substantially  involved  in  its 
performance.  However,  the  term 
subaward  does  not  include  any  type  of 


relationship  under  an  agreement 
excluded  from  the  scope  of  USDA 
agreements  in  §  3020.2; 

Termination  of  an  award  means 
permanent  withdrawal  or  voluntary 
relinquishment  of  the  recipient's 
authority  to  obligate  previously  awarded 
funds  before  that  authority  would 
otherwise  expire.  Termination  does  not 
include: 

(1)  Withdrawal  of  the  imobligated 
balance  upon  expiration  of  award; 

(2)  Refusal  by  the  awarding  agency  to 
extend  an  award  or  to  award  additional 
funds  (such  as  refusal  to  make  a 
competitive  or  noncompetitive 
continuation,  renewal,  extension,  or 
supplemental  award); 

(3)  Aimulment,  i.e.,  voiding  of  an 
award  upon  determination  that  the 
award  was  obtained  fraudulently  or  was 
otherwise  illegal  or  invalid  from 
inception; 

(4)  Withdrawal  of  surplus  Federal 
funds  imder  a  discretionary  award  or 
any  analogous  withdrawal  of  funds  by  a 
recipient  from  a  subrecipient;  or 

(5)  Withdrawal  under  a  mandatory  or 
formula  USDA  award  of  siuplus  Federal 
funds  authorized  which  the  recipient 
will  not  obligate  during  the  fiscal  year, 
or  any  analogous  withdrawal  of  funds 
by  a  recipient  from  a  subrecipient. 

Terms  mean  all  rights  and  duties 
created  by  the  award,  whether  by 
statute,  regulation,  the  award  document 
or  any  other  document. 

Third  party  means,  with  respect  to  a 
USDA  agreement,  any  entity  except: 

(1)  The  Federal  govenmient, 

(2)  The  recipient  of  the  agreement, 
and 

(3)  Subrecipients  under  that 
agreement. 

Third  party  in-kind  contributions 
mean  property  or  services  benefiting  the 
USDA  assisted  project  or  program  that 
are  contributed  by  third  parties  without 
charge. 

Unobligated  balance  means  the 
portion  of  Federal  funds  authorized  that 
has  not  been  obligated  by  the  recipient. 
It  is  calculated  by  subtracting  the 
Federal  share  of  the  recipient's 
cumulative  obligations  from  the 
cumulative  Federal  funds  authorized. 

USDA  Agency  means  any  USDA 
agency,  office  or  comparable 
organizational  unit  established  by 
statute,  by  the  President  of  the  United 
States,  or  by  the  Secretary  of 
Agriculture. 

[FR  Doc.  03-17777  Filed  7-15-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  50 

[Doclwt  Nos.  PRM-50-73  and  PRM-50-73A] 

Mr.  Robert  H.  Leyse;  Denial  of  Petition 
for  Ruiemaidng 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Denial  of  petition  for 
rulemaking. 


41963 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  denying  two 
related  petitions  for  rulemaking 
submitted  by  Mr.  Robert  H.  Leyse 
(PRM-50-73  and  PRM-50-73A).  The 
petitioner  requested  that  the  NRC  revise 
its  regulations  to  address  the  effect  of 
crud  on  the  cooling  of  the  reactor  core 
under  the  tiubulent  coolant  flow 
conditions  of  a  loss-of-coolant-accident 
(LOCA),  and  diuing  normal  operations. 
Crud  is  a  colloquial  term  for  corrosion 
and  wear  products  (rust  particles,  etc.) 
that  become  radioactive  [i.e.,  activated) 
when  exposed  to  neutron  irradiation. 
The  petitioner  states  that  crud  buildup 
during  normal  operations  and  its 
detachment  and  resuspension  during  a 
LOCA  could  obstruct  flow  of  coolant, 
resulting  in  inadequate  cooling  and 
ultimately  leading  to  melting  of  the 
nuclear  fuel.  In  addition,  the  petitioner 
requested  that  the  NRC  amend  its 
regulations  to  include  comparisons  to 
applicable  experimental  data  that 
address  the  impact  of  crud  deposits  on 
the  ability  to  cool  fuel  rods. 
ADDRESSES:  Copies  of  the  petitions  for 
rulemaking,  the  public  comments 
received,  and  the  NRC's  letter  of  denial 
to  the  petitioner  may  be  examined,  and/ 
or  copied  for  a  fee,  at  the  NRC's  Public 
Docimient  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike, 
Public  File  Area  01  F21,  Rockville, 
Maryland.  These  documents  are  also 
available  electronically  at  the  NRC's 
Pubhc  Electi-onic  Reading  Room  on  the 
Internet  at  http://www.nrc.gov/readmg- 
rm/adams.html.  From  this  site,  the 
pubhc  can  gain  entry  into  the  NRC's 
Agencywide  Document  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  For  further 
information  contact  the  PDR  reference 
staff  at  1-800-387-4209,  (301)  415- 
4737  or  by  e-mail  to  pdi@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  K.  Roecklein,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington 
DC  20555-0001,  telephone  (301)  415- 
3883,  e-mail  aicr@nn7.gov. 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  50.46  specifies  the 
performance  criteria  against  which  the 
emergency  core  cooling  system  (ECCS) 
must  be  evaluated.  Appendix  K  to  part 
50  provides  the  required  and  acceptable 
features  of  ECCS  evaluation  models.  The 
criteria  are:  (1)  Peak  cladding 
temperature  that  cannot  be  exceeded,  (2) 
the  maximum  cladding  oxidation 
thickness,  (3)  the  maximum  total 
-    hydrogen  generation,  (4)  assurance  of  a 
core  geometry  that  can  be  cooled,  and 
(5)  assurance  of  abundant  long  term 
cooling.  The  regulations  also  state  that 
assessments  of  cooUng  performance 
foUowing  postulated  LOCAs  must  be 
calculated  in  accordance  with  an 
acceptable  evaluation  model  and  that  in 
applying  the  model,  comparisons  to 
applicable  experimental  data  must  be  ' 
made. 

The  petitioner  identified  numerous 
elements  of  the  specified  ECCS 
evaluation  procedures  and  the 
evaluation  model  that  he  believed  need 
to  include  additional  comparisons  to 
applicable  experimental  data. 

The  Petitions 

The  petition  for  rulemaking 
designated  PRM-50-73  addressing 
potential  crud  interference  with  coolant 
flow  during  a  fast-moving  (large-break) 
LOCA,  was  sent  to  the  NRC  September 
4,  2001,  and  the  notice  of  receipt  of  the 
petition  and  request  for  public  comment 
was  published  in  die  Federal  Register 
(FR)  on  October  12,  2001  (66  FR  52065). 
The  public  comment  period  ended  on 
December  26,  2001.  On  November  5, 
2001,  the  supplemental  petition, 
designated  PRM-50-73A,  was  sent  by 
the  same  petitioner  alleging  crud 
interference  with  coolant  flow  during 
normal  operations.  The  notice  of  receipt 
of  the  second  petition  was  published  on 
January  29,  2002  (67  FR  4214).  The 
pubhc  comment  period  ended  on  April 
15,  2002.  Five  letters  of  public  comment 
were  received  on  PRM-50-73  and  seven 
letters  were  received  on  PRM-50-73A. 
The  NRC  staff  determined  that  the  two 
petitions  should  be  addressed  as  one 
action. 


extensive  blockage  of  flow  channels 
within  the  fuel  bundles  would  have 
developed,  leading  to  a  degradation  of 
core  cooling  and  compromising  defense- 
in-depth.  The  petitioner  further  stated 
that  significant  crud  deposits  could  lead 
to  an  extensive  fuel  failure  during  full- 
power  operation  and  that  the  amount  of 
failed  fiiel  would  then  lead  to  a  decision 
to  shut  down  the  reactor  as  the 
inventory  of  radioactive  material  in  the 
reactor  coolant  reached  the  hmits 
allowed  by  the  technical  specifications. 
PRM-5a-73A 

The  petitioner  stated  that  §  50.46  and 
Appendix  K  to  part  50  do  not  address 
the  impact  of  severe  crud  deposits  on 
fuel  bimdle  cooling  during  normal 
power  operations.  The  petitioner  stated 
that  a  licensed  power  reactor  had 
operated  with  unusually  heavy  crud 
deposits  which,  had  they  been  allowed 
to  build,  would  likely  have  blocked  fiow 
channels,  interfered  with  core  cooling 
and  led  to  significant  damage  to 
structural  components  of  the  core.  The 
petitioner  requested  that  §  50.46  and 
Appendix  K  be  revised  to  include 
consideration  of  the  impact  of  crud 
deposits  on  fuel  bundles  during  normal 
operations. 

Public  Comments  on  the  Petitions 
PRM-5D-73 


PRM-50-73 

The  petitioner  stated  diat  §  50.46  and 
Appendix  K  to  part  50  do  not  address 
the  impact  of  crud  on  core  coohng 
during  a  fast-moving  (large-break) 
LOCA.  The  petitioner  noted  that  a 
licensed  power  reactor  had  operated 
with  heavy  crud  deposits  on  many  of 
the  fuel  rods.  The  petitioner  stated  that 
had  a  fast-moving  (large-break)  LOCA 
occurred  before  shutdown  for  refueling. 


The  five  letters  of  pubUc  comment 
received  were  opposed  to  this  petition. 
Framatome  ANP,  a  nuclear  vendor,  did 
not  agree  that  crud  would  coUect  within 
the  core  as  the  petitioner  suggested,  nor 
that  it  would  pose  blockage  problems. 
Framatome  discussed  the  effects  of  crud 
for  the  sections  of  the  regulations 
addressed  by  the  petition,  and  stated 
that  for  each  section,  the  effects  of  crud 
are  adequately  addressed.  In 
Framatome's  experience,  typical  crud 
formed  on  the  surface  of  fuel  cladding 
does  not  have  the  consistency  to  create 
coolant  flow  blockage  during  eiUier 
normal  operation  or  blowdown  [i.e.,  a 
LOCA).  Framatome  ANP  stated  that 
thermal  transients  in  the  cladding  and 
movement  resulting  from  strain  might 
promote  crud  breakoff  from  the  cladding 
but  would  produce  small  pieces  that 
would  be  further  broken  down  by  the 
txirbulence  and  velocity  of  the 
blowdown  flow  rates. 

Exelon  Nuclear,  a  power  reactor 
licensee,  stated  that  the  petitioner's 
requested  action  was  not  necessary 
because  10  CFR  50.46  aheady  requires 
that  the  cooling  performance  of  the 
ECCS  following  postulated  LOCAs  meet 
certain  acceptance  criteria.  Exelon 
stated  that  NRC  regulatory  guidance  and 
approved  ECCS  evaluation  models 
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already  address  crud  and  other 
phenomena  that  could  potentially 
impact  performance  relative  to  the 
acceptance  criteria.  Furthermore,  Exelon 
Nuclear  stated  that  it  and  its 
predecessors  have  over  30  years  of 
experience  in  monitoring  fuel 
performance  in  numerous  nuclear 
power  plants  (NPPs)  and  that  they  have 
identified  only  one  cycle,  in  one  unit, 
with  crud  induced  failures.  Exelon 
further  stated  that  corrective  actions 
taken  after  those  observed  failures  have 
residted  in  no  further  failures  due  to 
crud  at  this  or  any  other  Exelon  unit.  In 
Exelon's  experience,  crud  is  powdery, 
and  its  characteristics,  in  terms  of  size 
or  strength,  indicate  that  it  would  not 
block  the  coolant  flow  channels  and 
lead  to  fuel  failings. 

In  general,  Exelon  asserted,  industry 
experience  related  to  significant  crud 
deposits  has  been  that  they  are  isolated 
cases,  and  that  after  extensive  root  cause 
evaluations,  effective  corrective  actions 
have  prevented  recurrence.  Exelon  also 
stated  that  crud  deposits  are  effectively 
controlled  through  the  use  of  the 
"Electric  Power  Research  Institute  (EPRI) 
Chemistry  Guidelines. 

Westinghouse  Electric  Company,  LLC, 
a  nuclear  vendor,  opposed  the  petition 
based  on  its  extensive  poolside  and 
laboratory  examinations  of  crud 
deposits  on  fuel  rods  used  in 
pressurized-water  reactors  (PWRs), 
including  cases  in  which  abnormally 
high  levels  of  crud  could  be  detected 
during  normal  operation.  Its  results 
showed  that  it  would  be  virtually 
impossible  for  any  significant  amount  of 
the  crud  to  contribute  to  flow  blockage 
in  the  event  of  a  large-break  LOCA. 
Westinghouse  also  stated  that  most  of 
any  crud  released  would  become 
suspended  particles  that  would  not 
affect  core  coolant  flow.  In  one  cited 
case,  a  water  chemistry  change  resulted 
in  a  sudden  release  of  all  the 
accimiulated  crud  in  the  core.  A  very 
small  change  in  reactor  coolant  flow 
was  observed  as  a  result  of  this  release. 

GE  Nuclear  Energy,  a  nuclear  vendor, 
opposed  the  proposed  change  on  the 
basis  that  the  event  described  in  the 
petition  was  a  i^ique  event,  not  typical 
of  crud  buildup  in  boiling  water  reactors 
(BWRs).  Even  with  that  unusual  buildup 
the  core  remained  in  a  configuration 
that  could  be  cooled  throughout  the 
cycle  and  would  have  remained  in  a 
configuration  that  could  be  cooled  in 
the  event  of  a  LOCA.  GE  also  stated  that 
the  safety  evaluation  concerning  this 
event  showed  that,  even  with  crud 
deposition,  there  would  be  substantial 
margin  to  the  2200°  F  peak  cladding 
temperature  acceptance  criterion 
specified  by  10  CFR  50.46. 


The  Nuclear  Energy  Institute  (NEI),  an 
industry  group  representing  all  U.S. 
commercial  nuclear  power  plants,  plant 
designers,  architect/engineering  firms, 
and  fuel  cycle  facilities,  opposed  the 
petition.  NEI  stated  that  existing  NRC 
regulations  establish  performance 
criteria  for  maintaining  core  cooling  and 
specify  realistic  ECCS  evaluation 
models  that  address  potential  impacts 
on  these  performance  measures.  NEI 
stated  that  numerous  thermal -hydraulic 
phenomena  are  addressed  in  the 
technical  evaluation  models.  However, 
the  regulations  are  not  overly 
prescriptive  in  terms  of  phenomena  to 
be  addressed,  which  allows  for 
advances  in  the  technical  database  and 
updating  of  the  evaluation  procedures 
without  the  need  for  rulemaking.  Fuel 
performance  and  other  performance 
measures  are  monitored  routinely  to 
ensure  that  core  evaluation  models 
accurately  reflect  real  conditions. 

NEI  stated  that  considerable  data  has 
been  accumulated  on  crud  deposits  and 
their  impact  on  coolant  flow  properties. 
The  data  do  not  support  the  postulated 
existence  of  characteristics  that  might 
lead  to  a  substantial  blockage  of  flow. 
NEI  believes  that  the  provisions  of  10 
CFR  50.46  and  Appendix  K  provide  an 
adequate  mechanism  for  ensuring  that 
coolant  flow  and  fuel  performance  are 
thoroughly  monitored  and  maintained. 

PRM  50-73A 

Of  the  seven  letters  of  public 
comment  received  in  response  to  PRM- 
5D-73A,  two  were  submitted  by  the 
petitioner,  and  provided  additional 
information  and  related  technical 
support  for  his  assertions  in  PRM-50-73 
and  PRM-50-73A.  The  other  five  letters 
opposed  the  request  for  rulemaking 
contained  in  PRM-50-73A. 

NEI  noted  that  it  had  commented  on 
the  initial  PRM-50-73  and  provided  a 
copy  of  the  initial  NEI  comment  letter. 
With  respect  to  the  changes  to  the 
regulations  for  normal  operating 
conditions  requested  in  this 
supplemental  petition,  NEI  stated  that 
the  changes  are  not  needed.  In  NEI's 
view  the  NRC  Standard  Review  Plan 
(SRP)  specifies  a  comprehensive  set  of 
acceptance  criteria  that  specifically 
address  the  impact  of  fuel  crud  deposits 
and  ensure  that  fuel  design  limits  are 
not  exceeded  during  any  conditions  of 
normal  operation,  including  the  effects 
of  anticipated  operational  occmrences. 
NEI  stated  that  any  accumulation  of 
crud  that  interfered  with  coolant  flow 
would  be  detected  quickly  by  pressure 
drop  monitoring  throughout  the  reactor 
cooling  system. 

A  consortium  of  nuclear  power 
plants.  Strategic  Teaming  and  Resource 


Sharing  (STARS),  supported  the 
arguments  ageunst  the  petition  presented 
by  NEI  and  stated  that  STARS  opposed 
the  subject  petition.  STARS  stated  that 
chemistry  controls  and  core  design 
constraints  are  in  place  to  reduce 
susceptibility  to  heavy  crud  deposition 
and  that  diu-ing  operation,  chemistry 
indicators  and  core  power 
measurements  are  evaluated 
continuously  for  evidence  of  heavy  crud 
deposition  or  movement.  STARS  also 
stated  that  visual  inspections  of  fuel 
assemblies  during  refueling  have  foimd 
no  evidence  of  heavy  crud  deposits. 
STARS  stated  that  it  does  not  believe 
that  nuclear  safety  would  be  enhanced 
by  adopting  the  requested  rulemaking. 

GE  Nuclear  Energy  stated  that  the 
supplemental  petition  for  rulemaking 
held  no  technical  merit.  GE  stated  that 
the  requested  revision  of  the  ECCS 
evaluation  basis  and  criteria  is  based  on 
a  single  event  that  occurred  at  one  plant 
during  one  cycle  of  operation;  that  the 
unique  condition  of  heavy  crud  buildup 
has  occiured  only  once  in  over  1 ,000 
reactor  years  of  BWR  operation,  and  the 
postulated  scenario  (rapid  and 
uncontrollable  fuel  and  core  melt)  is  not 
a  credible  scenario  as  shown  by  the 
damage  characteristics  observed  for  the 
cited  event;  and  that  the  postulated 
inability  to  effectively  detect  and 
mitigate  the  occmrence  of  a  heavy-crud- 
induced  fuel  damage  condition  during 
normal  operation  is  invalid,  as  was 
adequately  shown  by  the  responsible 
and  effective  actions  taken  by  the 
affected  plant. 

Tennessee  Valley  Authority  (TVA),  a 
nuclear  power  plant  licensee,  stated  that 
the  requested  revisions  in  the 
supplemental  petition  are  unnecessary 
because  current  regulations  adequately 
address  the  impact  of  fuel  crud  deposits 
on  the  cooling  of  nuclear  fuel  during 
normal  reactor  operations.  In  addition, 
TVA  supported  the  comments 
submitted  by  NEI. 

Westinghouse  Electric  Company 
opposed  the  action  requested  in  PRM- 
50-73,  stating  that  the  postulated 
scenario  leading  to  rapid  core  melting  is 
completely  speculative  and  is  not 
supported  by  technical  or  scientific 
data.  Westinghouse  also  noted  that  the 
regulations  recommended  for 
modification  in  PRM-50-73A  are  not 
related  to  normal  operating  conditions, 
but  rather  apply  to  LOCAs. 

NRC  Technical  Evaluation 

The  NRC  reviewed  each  of  the 
petitioner's  claims  and  provides  the 
following  analysis. 

1.  The  petitioner  stated  that  a  licensed 
power  reactor  operated  with  unusually 
heavy  crud  deposits  on  many  of  the  fuel 
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rods,  which  could  lead  to  restricted 
coolant  flow  and  ultimate  core 
meltdown. 

The  event  referred  to  by  the  petitioner 
occurred  at  the  River  Bend  Station  in 
1999.  A  coolant  chemistry  excursion 
occurred  with  relatively  high  iron  and 
copper  levels,  leading  to  unusually 
heavy  crud  deposition.  As  the  licensee 
event  report  (LER  50-458/99-01&-00) 
indicated,  the  occurrence  of  this  event 
was  unusual  and  only  happened  once. 
The  NRC  staff  has  not  found  any  other 
nuclear  power  plants  that  experienced 
this  imusually  heavy  crud  formation. 
Although  a  thin  oxidation  layer  appears 
in  almost  every  operating  reactor,  the 
staff  considers  heavy  crud  build  up  to 
be  extremely  rare.  Therefore,  the 
probability  of  a  large  break  LOCA 
occurring  while  some  of  the  high  power 
fuel  bundles  have  severe  crud 
deposition  is  significantly  lower  than 
that  of  the  LOCA  alone  and  ihus  reduces 
the  estimated  risk  of  this  scenario. 

2.  The  petitioner  contended  that  if  a 
fast  moving  LOCA  had  occurred  with 
severe  crud  deposited  on  some  high 
power  fuel  bundles,  extensive  blockage 
of  the  flow  channels  within  the  fuel 
bundles  would  likely  have  developed. 
In  addition,  he  stated  that  during  a 
blowdown,  the  redistribution  of  crud 
into  any  or  all  of  several  restricted 
channels  \vould  result  in  substantial 
flow  blockage.  The  petitioner  postulated 
that  the  crud  would  break  off  during  a 
LOCA  to  form  a  blockage  at  the  down 
stream  fuel  grid  locations. 

The  operating  experience  relative  to 
significant  crud  deposits  has  been  that 
the  observed  crud  is  powdery  or  fluffy. 
During  a  large-break  LOCA,  even  if  crud 
broke  off,  only  small  soUd  particles  are 
expected  to  be  carried  downstream.  No 
data  was  provided  in  the  petition  to 
support  the  petitioner's  rationale  for 
crud  blockage.  The  NRC  also  reviewed 
records  of  licensee  event  reports  and 
found  no  test  data  or  documents 
supporting  the  assumption  that  the  crud 
might  break  off  and  form  a  flow 
blockage.  Therefore,  the  NRC  believes 
that  the  petitioner's  concerns  about  the 
flow  blockage  due  to  crud  are  not 
supported  by  technical  or  scientific 
data. 

3.  The  petitioner  stated  that  if  severe 
crud  existed  within  the  fuel  bundles, 
the  crud  could  lead  to  a  loss  of  cooling 
with  consequent  overheating  of 
zirconium  and  rapid  autocatalytic 
zirconium-water  reactions  of  the  fuel 
cladding. 

The  NRC  agrees  that  heavy  crud  could 
cause  higher-than-norinal  fuel  cladding 
temperatxues  due  to  the  additional  heat 
transfer  resistance  diuing  normal 
operation  and  postulated  accidents.  In 
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particular,  the  porous  form  of  crud 
could  function  as  an  insulator  between 
the  zirconium  cladding  and  the  coolant. 
If  the  metal-water  reaction  is  assumed  to 
occur,  this  additional  layer  of  material 
woidd  also  form  a  shield  between  the 
coolant  and  the  cladding  material  that 
would  reduce  the  metal-water  reaction 
rate.  Should  the  metal-water  reaction 
occur,  the  steam  from  the  coolant  stream 
would  need  to  penetrate  inward  through 
the  crud  layer  in  order  to  reach  the 
cladding,  and  the  resulting  hydrogen 
generated  at  the  cladding  surface  would 
need  to  penetrate  outward  through  the 
crud.  Therefore,  compared  to  a  bare 
metal  siuface  at  the  same  temperatiue, 
a  fuel  rod  with  a  layer  of  crud  would  be 
expected  to  have  a  reduced  metal-water 
reaction  rate,  thus  reducing  the 
additional  heat  generated  by  the  metal- 
water  reaction.  It  would  be 
inappropriate  to  consider  only  the 
additional  heat  transfer  resistance  and 
assume  zero  reduction  of  the  metal- 
water  reaction  rate.  Some  locations 
where  the  crud  has  cracks  would  not  see 
the  reduction  of  the  metal-water 
reaction.  However,  at  these  locations,  it 
is  expected  that  the  steam  would 
directly  cool  the  bare  metal  surface  and 
form  a  colder  surface  region  before  the 
temperature  rose  high  enough  to  trigger 
the  metal-water  reaction.  Therefore,  the 
NRC  has  concluded  that  the  petitioner's 
concern  about  autocatalytic  zirconium- 
water  reactions  is  not  valid. 

4.  The  petitioner  asserted  that  10  CFR 
50.46  does  not  address  the  impact  of 
crud  on  core  cooling  during  the  large- 
break  LOCA. 

Section  50.46  (b)(4)  provides  a 
requirement  regarding  the  cooling  of  the 
core.  This  section  states:  "Calculated 
changes  in  core  geometry  shall  be  such 
that  the  core  remains  amenable  to 
cooling".  In  addition,  Section  I.C.3  of 
Appendix  K  to  part  50  states:  "The 
following  effects  shall  be  taken  into 
account  in  the  conservation  of 
momentum  equation:  *  *  *  (3)  area 
change  momentiun  flux  *  *  *  (6) 
pressiire  loss  resulting  from  area  change 

*".  Many  phenomena  and 
mechanisms  may  cause  a  change  in  core 
geometry  {e.g.,  the  rod  ballooning  effect, 
thermal  expansion,  crud  buildup).  It  is 
not  necessary  for  the  regulation  to 
explicitly  include  all  the  possible 
mechanisms  causing  a  change  in  core 
geometry. 

Although  the  scenario  of  a  large  break 
LOCA  coinciding  with  heavy  crud 
formation  is  considered  a  low 
probability  event,  NRC's  Standard 
Review  Plan  (SRP)  for  ECCS  has  akeady 
defined  detailed  requirements  to 
monitor  the  effect  of  crud  deposits.  The 
SRP  outlines  a  comprehensive  set  of 


acceptance  criteria  that  serve  to 
demonstrate  compliance  with  regulatory 
requirements.  Three  acceptance  criteria 
that  specifically  address  the  impact  of 
fuel  crud  deposits  are  provided  below: 

SRP  Section  4.2    Fuel  System  Design. 
Acceptance  Criterion  n.A.l.(d) 

"Oxidation,  hydriding,  and  the 
buildup  of  corrosion  products  (crud) 
should  be  limited.  Allowable  oxidation, 
hydriding,  and  crud  levels  should  be 
discussed  in  the  Safety  Analysis  Report 
and  shown  to  be  acceptable." 

SRP  Section  4.4    Thermal  and 
Hydraulic  Design  (II.  Acceptance 
Criteria) 

"8.  The  effects  of  crud  should  be 
accounted  for  in  the  thermal-hydraulic 
design  by  including  it  in  the  CHF 
[critical  heat  flux]  calculations  in  the 
core  or  in  the  pressure  drop  throughout 
the  RCS  [reactor  coolant  system]. 
Process  monitoring  provisions  should 
assure  the  capability  for  detection  of  a 
three  percent  drop  in  the  reactor  coolant 
flow.  The  flow  should  be  monitored 
every  24  hoiu«." 


SRP  Section  4.4    Thermal  and 
Hydraulic  Design  (III.  Review 
Procedures) 

"The  reviewer  ensures  that  adequate 
account  is  taken  of  the  effect  of  crud  in 
the  primary  coolant  system,  such  as  in 
the  calculation  of  CHF  in  the  core,  heat 
transfer  in  the  steam  generators,  and 
pressure  drop  throughout  the  RCS." 
The  NRC  staff  beheves  that  these 
guidelines  adequately  address  the 
impacts  of  fuel  crud  on  normal  reactor 
operation  and  ECCS  performance  during 
a  large  break  LOCA. 

In  addition,  strong  incentives  exist  for 
the  nuclear  industry  to  control  crud 
buildup.  Excessive  crud  formation 
could  lead  to  operation  at  reduced 
power  levels  or  even  shutdown  if 
coolant  activity  levels  (suspended 
activated  corrosion  products)  were  to 
exceed  technical  specifications. 
Activated  crud  deposition  throughout 
plant  systems  increases  dose-rates  that 
result  in  costly  increases  in  worker 
doses.  Because  the  industry  is  required 
to  demonstrate  efforts  to  maintain 
occupational  doses  as  low  as  is 
reasonably  achievable  (ALARA),  the 
NRC  believes  that  incentives  for 
optimizing  power  output  and 
minimizing  occupational  doses  are 
strong.  EPRI  water  chemistry  guidelines 
that  the  industry  follows  provide 
effective  methods  to  control  crud 
formation  and  buildup.  Occupational 
doses  over  the  past  fifteen  years  have 
declined,  and  sustained  power  output 
levels  have  increased,  suggesting  that 
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crud  control  incentives  and  methods  are 
effective. 

5.  In  PRM-5(>-73A.  the  petitioner 
contended  that  if  the  deposits  continued 
to  build  diuing  normal  reactor 
operation,  a  severe  crud  buildup  might 
form.  Blockage  of  the  flow  within  the 
fuel  bundles  would  likely  develop  and 
overheating  of  the  cladding  would 
trigger  an  autocatalytic  [i.e.,  self- 
propagativel  zirconium-water  reaction. 
SubsequenUy,  the  petitioner  stated  that 
buildup  could  initiate  substantial  and 
rapid  localized  core  melting  while  the 
reactor  is  at  (full)  power.  Further,  the 
petitioner  contended  that  a  reactor  may 
be  operated  within  its  licensing  basis 
and  the  technical  specifications  during 
the  transition  from  unusually  heavy 
crud  to  severe  crud.  The  petitioner 
made  a  hypothesis  that  the  increase  of 
the  off-gas  system  activity  would  not  be 
regarded  as  an  indicator  of  a  possible 
heavy  crud  deposition  and,  therefore, 
the  plant  would  continue  to  operate 
until  the  transition  from  heavy  crud 
deposition  to  a  severe  level  occurs. 

Crud  build-up  is  generally  a  very  slow 
process.  With  water  chemistry  control, 
the  transition  time  from  heavy  crud  to 
severe  crud  deposition  will  be  on  the 
order  of  weeks.  Even  before  the 
formation  of  a  heavy  crud  layer,  the 
elevated  cladding  temperatiu-e  due  to 
crud  can  cause  crud-assisted  corrosion 
which  usually  results  in  pin-hole  type 
fuel  cladding  damage.  The  longer  the 
rod  experiences  the  elevated 
temperature  caused  by  the  crud,  the 
more  damage  to  the  fuel  rod  cladding 
would  occur.  With  only  a  few  fuel  rods 
damaged,  the  off-gas  activity  would 
increase.  Abnormally  high  activity 
readings  in  the  off-gas  system  require 
operators  to  take  action  to  mitigate  fuel 
cladding  damage.  In  several  cases  at 
different  operating  reactors,  the 
operators  were  able  to  adjust  the  control 
rod  pattern  to  lower  the  local  power 
peaking  factor  around  the  damaged  fuel 
bundles  after  the  high  off-gas  system 
activity  reading  was  observed  even 
though  the  activity  levels  were  below 
the  technical  specifications  limit. 
Therefore,  observed  practice  shows  that 
fuel  cladding  damage  due  to  excess  crud 
formation  is  readily  detectable  during 
normal  operation,  and  effective 
mitigation  measiues  have  been  taken  by 
operators. 

Under  conditions  where  heavy  crud 
deposition  occurs,  fuel  damage  could 
eventually  lead  to  cladding  cracks  or 
ballooning  effects.  The  crud  layer  may 
then  break  off  and  fuel  pellets  will  be 
cooled  directly  by  the  water,  thus 
lowering  the  cladding  temperature. 
Although  the  elevated  cladding 
temperature  could  theoretically  trigger  a 


metal-water  reaction  in  a  very  limited 
area  of  the  fuel  cladding,  the  crud  also 
shields  the  cladding  from  the  water  and 
causes  significant  resistance  to  the 
metal-water  reaction.  Therefore,  the 
NRC  has  concluded  that  the  petitioner's 
concern  about  autocatalj^ic  zirconium- 
water  reactions  is  not  valid. 

Furthermore,  the  NRC  has  not  found 
any  evidence  to  support  the  petitioner's 
view  that  the  off-gas  activity  would  stay 
below  the  technical  specification  limit 
while  the  heavy  crud  deposition 
continues.  Operating  experience  has 
shown  that  if  a  reactor  operates 
continuously  imder  heavy  crud 
conditions,  the  cladding  damage  will 
result  in  higher  off-gas  activity  readings 
that  are  quickly  noted  by  the  plant 
operators.  It  is  highly  unlikely  that  the 
off-gas  activity  would  remain 
undetected  by  plant  operators.  Recent 
operating  experience  at  plants  with 
leaking  fuel  demonstrates  that  plant 
operators  quickly  take  action  to 
suppress  fuel  leaks,  and  in  many  cases, 
shut  down  the  reactor  to  inspect  and 
replace  leaking  fuel. 

Finally,  crud  formation  is  one  of 
many  items  which  are  required  to  be . 
considered  for  both  LOCA  and  transient 
safety  analyses,  and  existing  regulations 
and  the  NRC  Standard  Review  Plan 
already  provide  adequate  guidance  on 
addressing  the  impact  of  crud  on  plant 
safety. 

NRC  Strategic  Performance  Goals 

The  NRC  has  evaluated  the 
advantages  and  disadvantages  of  the 
rulemaking  requested  by  the  petitioner 
with  respect  to  the  four  NRC  Strategic 
Performance  Goals  as  follows: 

1.  Maintaining  Safety:  The  NRC 
believes  that  the  requested  rulemaking 
would  not  make  a.significant 
contribution  to  maintaining  safety 
because  current  regulations  and 
regulatory  guidance  already  address  the 
effect  of  crud-related  parameters  on  core 
cooling,  because  no  existing  data 
suggests  that  the  amount  of  crud 
normally  deposited  on  reactor  fuel  can 
significanUy  interfere  with  coolant  flow, 
and  because  the  probable  cause  of  the 
single  event  at  River  Bend  Station  noted 
by  the  petitioner,  namely  a  transient 
coolant  chemistry  exclusion  with  high 
iron  and  copper  levels,  is  known  and 
has  been  corrected.  The  NRC  believes 
that  existing  regulations,  guidance  and 
practices  provide  for  monitoring, 
detecting  and  correcting  any  possible 
crud  effects  on  core  cooling  before  any 
significant  safety  problems  could  occur. 

2.  Enhancing  Public  Confidence:  The 
NRC  believes  that  the  proposed 
revisions  woidd  not  enhance  public 
confidence.  First,  the  NRC  has 


concluded  that  the  petitioner's 
contentions  lack  an  adequate  technical 
basis.  Second,  ciuxent  regulations  and 
guidance  already  address  the  effects  of 
normal  crud  accumulation  on  core 
cooling.  The  petitioner's  request  in 
effect  would  require  that  substantial, 
additioned  consideration  be  given  to 
abnormally  heavy  acciunulations  of 
crud  as  a  potential  source  of  coolant 
flow  obstruction,  which  is  a  condition 
that  has  never  been  observed.  Taking 
such  an  unnecessary  action  may 
actually  detract  from  public  confidence 
in  the  NRC  as  an  effective  regulator. 

3.  Improving  Efficiency,  Effectiveness, 
and  JRealism:  The  proposed  revisions 
would  not  improve  efficiency, 
effectiveness,  and  realism  because 
licensees  would  be  required  to  generate 
unnecessary  additional  information  as 
part  of  the  development  of  their  EGGS 
evaluation  models  and  the  NRC  would 
need  to  evaluate  the  licensee's  data  and 
analysis.  The  NRC  staff  believes  that 
this  additional  consideration  is 
unnecessary  because  the  petitioner's 
scenarios  are  not  supported  by  a 
technical  basis.  The  additional  NRC 
staff  and  licensee  effort  would  not 
improve  efficiency  or  effectiveness.  In 
addition,  the  NRC  resources  expended 
to  promulgate  the  rule  and  supporting 
regulatory  guidance  would  be 
significant  and  is  urmecessary. 

4.  Reducing  Unnecessary  Regulatory 
Burden:  The  requested  rule  would 
increase  licensee  burden  by 
unnecessarily  requiring  significant 
additional  testing  and  analysis  of  EGGS 
effectiveness. 

Reasons  for  Denial 

The  Conunission  is  denying  the 
petitions  for  riUemaking.  Section  50.46 
currendy  requires  a  nuclear  power  plant 
applicant/licensee  to  address  the 
•impacts  of  the  core  geometry  change  on 
cooling  in  EGGS  analyses.  An  acceptable 
implementation  of  this  requirement  has 
been  documented  in  the  Commission's 
Standard  Review  Plan,  which 
specifically  addresses  the  potential 
buildup  of  crud  and  its  effects  for  EGGS 
analyses  and  transient  analyses.  The 
petitioner's  hypothetical  discussion  of 
fuel  clad  performance  with  severe  levels 
of  crud  buildup  was  not  supported  by 
modeling,  experimental  results  or 
operational  data  sufficient  to 
demonstrate  that  fuel  with  high  crud 
levels  will  actually  behave  in  the 
manner  postulated  by  the  petitioner. 
The  NRC  believes  that  there  are  other 
phenomena  the  petitioner  failed  to 
consider  that  would  tend  to  reduce 
metal-water  reactions  and  counteract 
autocatalytic  reactions  even  if  the 
extreme  conditions  postulated  by  the 
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petitioner  could  be  reached.  The 
operating  experience  at  several  nuclear 
power  plants  that  have  experienced  fuel 
failures  shows  that  fuel  degradation  has 
progressed  in  a  manner  which  is 
controllable.  The  event  (River  Bend) 
identified  by  the  petitioner  as  evidence 
of  the  likelihood  of  high  crud  levels 
occurred  only  once  at  that  plant  and  has 
not  been  repeated  there,  or  at  any  other 
plant  in  the  United  States.  Finally; 
technical  specifications  for  monitoring 
of  reactor  coolant  activity  and  the 
requirements  in  10  CFR  Part  20  to 
maintain  occupational  exposures  as  low 
as  reasonably  achievable  have  resulted 
in  licensee  operational  practices  for 
early  identification  of  coolant  activity 
increase  due  to  crud  deposits  before 
they  build  to  the  levels  postulated  by 
the  petitioner.  The  Commission 
considers  that  the  petitioner's 
hypothetical  discussion  of  a  mechanism 
preventing  early  detection  of  abnormal 
activity  levels  is  not  credible.  For  these 
reasons,  the  Commission  has 
deteormined  that  the  petitioner's  bases 
for  requesting  rulemaking  have  not  been 
substantiated. 

For  these  reasons,  the  Commission 
denies  PRM-50-73  and  PRM-50-73A. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission 
Annette  Vietti-Cook. 

Secretary  of  the  Commission. 

(PR  Doc.  03-17963  Filed  7-15-03;  8:45  am] 
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permanent  attachment  system  for  the 
bonding  braid  within  500  hours  TIS  or 
12  months,  whichever  occurs  first.  This 
proposal  is  prompted  by  a  report  of  a 
bonding  braid  twisting  around  the 
attachment  nut  installed  on  the  bolt  that 
connects  the  roll  channel  torque  link  to 
the  left-hand  cyclic  pitch  control  stick. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  an 
unsecured  bonding  braid  from 
restricting  travel  of  the  cyclic  pitch 
control  stick,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  September  15.  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No  2003-SW- 
07-AD,  2601  Meacham  Blvd..  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Monschke.  Aviation  Safety 
Engineer.  FAA.  Rotorcraft  Directorate. 
Rotorcraft  Standards  Staff.  Fort  Worth. 
Texas  76193-0110,  telephone  (817) 
222-5116.  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-07-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  EC120B  Heiicoptera 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 


SUMMARY:  This  dociunent  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  the  specified  Eurocopter  France 
(Eurocopter)  model  helicopters.  This 
proposal  would  require  operators  to 
either  temporarily  or  permanently 
secine  the  electrical  bonding  braid 
(bonding  braid)  that  is  installed  on  the 
left  cyclic  pitch  control  stick  base 
within  10  hours  time-in-service  (TIS) 
and,  if  temporarily  secured,  installing  a 


Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  wiU  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 


proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
07-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  EC  120  B  heficopters. 
The  DGAC  advises  that  there  was  a 
report  involving  twisting  of  a  bonding 
braid  at  the  base  of  a  cyclic  stick  that 
restricted  movement  of  the  cyclic  pitch 
sticks. 

Eurocopter  has  issued  Alert  Telex  No. 
67A008,  dated  July  8,  2002,  which 
specifies  installing  a  clamp  to  position 
the  bonding  braid  upwards  and  holding 
it  against  the  cyclic  pitch  stick.  DGAC 
classified  this  alert  telex  as  mandatory 
and  issued  AD  2002-371-010(A),  dated 
July  24,  2002,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

This  helicopter  model  is 
manufacttired  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  DGAC  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  the  DGAC,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 
The  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design  registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require,  within  10  hours  TIS. 
temporarily  or  permanently  securing  the 
bonding  braid  using  clamps,  then,  if  not 
already  accomplished,  installing  a 
permanent  attachment  system  within 
500  hours  TIS  or  12  months,  whichever 
occurs  first.  Installing  the  permanent 
attachment  system  is  a  terminating 
action  for  the  requirements  of  this  AD. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  telex  described  previously. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
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material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  80  helicopters  of  U.S. 
registry  and  the  proposed  actions  would 
take  approximately  0.5  work  hour  per 
helicopter  to  accomplish  the 
modification  to  temporarily  secure  the 
bonding  braid,  and  0.5  work  hour  to 
install  a  permanent  attachment  system. 
The  average  labor  rate  is  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $20  per  helicopter.  Based 
on  these  figures,  we  estimate  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  to  be  $6,400  for  the  entire 
fleet,  assuming  that  all  operators  install 
the  temporary  restiraint,  and 
subsequently,  install  the  permanent 
restraint. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the    - 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
^  Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2003-SW- 
07-AD. 

Applicability:  Model  EC120B  helicopters, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  unsecured  bonding  braid 
from  restricting  travel  of  the  cyclic  pitch 
control  stick,  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  the  following: 

(a)  Within  10  hours  time-in-service  (TIS), 
temporarily  secure  the  electrical  bonding 
braid  or  install  the  permanent  attachment 
system  for  the  bonding  braid  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  2.B.,  of  Eurocopter  France  Alert 
Telex  No.  67A008,  dated  July  8,  2002  (Alert 
Telex). 

(b)  Within  500  hours  TIS  or  12  months, 
whichever  occurs  first,  install  the  permanent 
attachment  system  for  the  bonding  braid  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  2.B.2.  and  2.B.3.,  of 
the  Alert  Telex. 

(c)  To  request  a  different  method  of 
compliance  or  a  different  compHance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Send  the  proposal  to  the  Manager, 
Safety  Management  Group,  FAA.  Contact  the 
Safety  Management  Group  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

Note:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  (France) 
AD  2002-371-010(A),  dated  July  24,  2002. 

Issued  in  Fort  Worth,  Texas,  on  July  1, 
2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-17955  Filed  7-15-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION^ 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-18-AD] 

RIN  212a-AA64 

Airworttiiness  Directives;  Eurocopter 
France  Model  AS350B,  B1,  B2,  83,  BA, 
C,  D,  D1.  and  AS355E,  F,  F1,  F2,  and 
N  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUIMMARY:  This  document  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  the  specified 
Eurocopter  France  (Eurocopter)  Model 


AS350B,  Bl,  32,  33,  BA,  D,  and  AS355E 
helicopters  that  currently  requires 
removing  certain  serial-numbered  main 
servocontrols  before  further  flight.  This 
action  would  contain  the  same 
requirements  but  would  also  require 
removing  certain  other  main  and  tail 
servocontrols  on  or  before  550  hours 
time-in-service  (TIS)  or  24  months, 
whichever  occius  first.  Also,  this  action 
would  add  the  Eurocopter  Model 
AS350C,  Dl,  and  AS355F,  Fl,  F2,  and 
N  helicopters  to  the  applicability.  This 
proposal  is  prompted  by  the  discovery 
of  a  manufacturing  defect  in  another  set 
of  servocontrols.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
prevent  failure  of  a  main  or  tail 
servocontrol  in  the  flight  control  system 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  September  15,  2003. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coxmsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
18-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Seifety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
and  Guidance  Group,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
nimiber  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 


Federal  Register/Vol.  68.  No.  136 /Wednesday.  July  16.  2003/ProDosed  Rules 


41969 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
18-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 


Discussion 

On  December  21,  2001,  the  F7\A 
issued  Emergency  AD  2001-26-53 
(EAD).  That  HAD  was  published  in  the 
Federal  Register  as  a  final  rule;  request 
for  comments  on  January  22,  2002, 
Docket  No.  2001-SW-70-AD, 
Amendment  39-12605  (67  FR  2804). 
The  AD  requires  removing  certain 
serial-numbered  main  servocontrols 
from  service.  That  action  was  prompted 
by  a  report  of  manufacturing  defects  in 
a  batch  of  main  servocontrols.  The 
actions  specified  by  the  AD  are  intended 
to  prevent  failure  of  a  main  or  tail 
servocontrol  in  the  flight  control  system 
and  subsequent  loss  of  control  of  the 
helicopter. 

Since  issuing  that  AD,  the 
manufacturer  discovered  that  not  all 
servocontrols  had  been  nondestructive 
tested  as  required,  and  further 
investigations  showed  that  another  set 
of  servocontrols  could  be  affected  by  the 
same  fault  as  discovered  previously. 
The  FAA  has  reviewed  Eurocopter 
Alert  Service  Bulletin  No.  01.00.48  for 
Model  AS355E,  F,  Fl,  F2,  and  N 
helicopters  and  No.  01.00.52  for  Model 
AS350B,  BA,  Bl,  B2,  B3,  BB,  and  D 
helicopters,  both  dated  May  16,  2002, 
which  advise  replacing  certain  main 
servocontrols  before  further  flight  and 
certain  other  main  and  tail  servocontrols 
within  550  hours  or  24  months. 

The  Direction  General  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
Eurocopter  Model  AS350B,  BB,  Bl,  B2 
B3,  BA.  D,  and  AS355E,  F,  Fl.  F2,  and' 
N  helicopters.  The  DGAC  advises  of  the 
discovery  of  a  manufacturing  fault  on  a 
set  of  servocontrols.  The  DGAC 
classified  the  Eiuocopter  alert  service 
bulletins  as  mandatory  and  issued  AD 
No.  2003-099(A)  {for  Model  AS  350 
helicopters)  and  No.  2003-100{A)  (for 
Model  AS  355  helicopters),  both  dated 
March  5.  2003,  to  ensure  the  continued 
airworthiness  of  these  helicopters. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 


States  imder  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

The  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
designs.  Therefore,  the  proposed  AD 
would  supersede  AD  2001-26-53  to 
retain  the  requirement  to  remove  certain 
main  servocontrols  before  further  flight 
but  would  also  require  removing  certain 
main  and  tail  servocontrols  within  550 
hours  TIS  or  24  months,  whichever 
occurs  first.  Also,  the  proposed  AD 
would  add  the  Eurocopter  Model 
AS350C,  Dl,  and  AS355F,  Fl,  F2.  and 
N  helicopters  to  the  applicability.  Even 
though  neither  the  Eurocopter  alert 
service  bulletin  nor  the  DGAC  AD 
address  the  Model  AS350C  and  Dl 
helicopters,  those  type  designs  may 
contain  affected  servocontrols. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  627  helicopters  and 
would  take  approximately  Va  work  hour 
to  identify  the  affected  servocontrols 
and  2  work  hours  to  replace  each 
servocontrol  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  approximately  $9200  per 
servocontrol.  Based  on  these  figiues,  we 
estimate  the  total  cost  impact  of  the  AD 
on  U.S.  operators  to  be  $5,154,130. 
assuming  551  servocontrols  are 
replaced. 

The  regulations  proposed  herein 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12605  (67  FR 
2804.  January  22.  2002).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2003-SW- 
18-AD.  Supersedes  AD  2001-26-53, 
Amendment  39-12605,  Docket  No 
2001-SW-70-AD. 

Applicability:  Model  AS350B,  Bl.  B2  B3 
BA,  C,  D.  Dl,  and  AS355E,  F,  Fl.  F2,an"d  N 
helicopters,  certificated  in  any  category, 
except  those  helicopters  witii  TRW-SAMM 
main  and  tail  servocontrols  that  have  been 
reconditioned  and  identified  by  the  leUer 
"V"  engraved  on  the  identification  plate  on 
the  right-hand  side  of  the  part  number  (P/N). 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  a  servocontrol  in  the 
flight  control  system  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  further  flight,  remove  each  main 
servocontrol,  P/N  SC5083,  serial  number  (S/ 
N)  1500  through  1515,  and  P/N  SC5084 
S/N  722  tlirough  726. 

(b)  On  or  before  550  hours  time-in-service 
or  24  months,  whichever  occurs  first,  remove 
the  following  main  or  tail  servocontrols 
P/N  and  S/N: 

(1)  P/N  SC5081-1,  with  S/N  78,  89.  227 
240,  315.  362,  427,  451,  452,  492,  497.  498 
506,  512,  532,  550,  556,  or  561. 

(2)  P/N  SC5082-1,  with  S/N  045.  180  194 
197,  254,  or  264. 

(3)  P/N  SC5083,  with  S/N  01,  03,  05,  082 
17.  21,  40,  43M.  65M.  77,  87. 103M.  106M.' 
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107,  109.  128,  129,  138.  139,  144.  148,  152. 
206,  207,  218,  221^226.  235.  239,  240,  241. 
243,  254,  256,  269,  286,  287.  290.  291,  302, 
312,  321.  325,  327,  330.  331,  334,  338,  339. 
347M.  356M.  365.  371.  372.  378M.  380M. 
389,  412M.  418.  423.  428.  439,  484M.  503, 
505,  525.  526,528.  529,  573M,  587,  594M. 
598,  612,  622,  1150  through  1155.  1157.  1159 
through  1169,  1180  through  1199,  1207, 
1208.  1210  through  1259.  1269.  or  1291 
through  1499. 

(4)  P/N  SC5084.  with  S/N  013.  025,  31.  75. 
087.  87.  lOlM.  102.  105,  108,  136,  160,  162. 
165M,  203.  205.  205M,  209.  220.  225,  232M. 
239M,  267M.  271.  288M,  292,  300.  320, 
364M,  458,  612.  627,  630,  632  through  634. 
636  through  652.  654.  656  through  660,  682 
through  721.  727  through  731.  or  733  through 
756. 

(5)  P/N  SC5071-1.  with  S/N  343  or  389. 

(6)  P/N  SC5072.  with  S/N  003.  35.  108. 
197.  216M.  253M.  339M,  347M.  432M,  700 
through  724,  726  through  744,  763  through 
768,  783  through  789.  or  820  through  883. 

(c)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD.  follow  the  procedures  in  14  CFR 

.39.19.  Contact  the  Safety  Management  Group. 
Rotorcraft  Directorate.  FAA.  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(d)  Special  flight  permits  will  not  be 
issued. 

Note:  The  subject  of  this  AD  is  addressed 
in  Direction  General  De  L'Aviation  Civile. 
France.  AD  Nos.  2003-099(A)  and  2003- 
100(A).  both  dated  March  5,  2003. 

Issued  in  Fort  Worth.  Texas,  on  July  9. 
2003. 
Mark  R.  Schilling. 

Acting  Manager,  Rotorcraft  Directorate^ 
Aircraft  Certification  Service. 

[FR  Doc.  03-17954  Filed  7-15-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-S8-AD] 

RIN2120'-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS332C,  AS332L, 
AS332L1,  and  AS332L2  Helicopters 

agency:  Federal  Aviation. 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airArorthiness  directive 
(AD)  for  Eiu-ocopter  France  (Eurocopter) 
Model  AS332C.  AS332L,  AS332L1.  and 
AS332L2  helicopters.  This  proposal 
would  require  inspecting  certain  main 
rotor  blades  for  disbonds.  which  may  be 
indicated  by  cracking,  and  repairing  or 


replacing  each  main  rotor  blade  (MRB) 
as  necessary.  This  proposal  is  prompted 
by  the  discovery  of  disbonded  leading 
edge  protective  strips.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  detect  disbonding  between 
the  stainless  steel  protective  strip  and 
the  MRB  skin,  which  could  cause  loss 
of  the  protective  strip,  an  out-of-balance 
condition,  and  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  September  15,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
58-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcominents@faa.gov. 
Conunents  may  be  inspected  at  the 
Office  of  the  Regional  Coimsel  between 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg.  Aviation  Safety  Engineer,  FAA. 
Rotorcraft  Directorate,  Safety 
Management  Group,  Fort  Worth,  Texas 
76193-0110.  telephone (817) 222-5490, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  dociiment  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  biefore 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket.  "^ 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 


"Comments  to  Docket  No  2002-SW-58- 
AD."  The  postcard  will  be  date  stamped 
and  returned  to  the  commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC).  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
Eurocopter  Model  AS332  C,  L,  and  Ll 
helicopters.  The  DGAC  advises  that 
checking  each  MRB  to  ensure  the 
adhesion  of  the  glass  cloth  blade  cap. 
which  is  located  between  the  MRB  skin 
and  the  leading  edge  stainless  steel 
protective  strips,  is  necessary. 

Eiu-ocopter  has  issued  AS  332  Service 
Bulletin  05.00.22.  Revision  4.  dated 
April  6,  2000,  for  Uie  Model  AS332C,  L, 
Ll,  and  L2  helicopters,  which  specifies 
checking  for  cracking  developing 
spanwise  along  the  stairdess  steel 
leading  edge  over  a  chordwise  width  of 
0  to  6mm  aft  of  the  stainless  steel  strip 
on  the  MRB  upper  and  lower  surfaces. 
If  spanwise  cracking  is  found  that  is 
greater  than  30nun  or  if  the  distance 
between  two  cracks  is  less  than  40mm, 
a  sound  check  using  a  tapping  method 
to  check  the  bonding  is  specified.  If 
disbonding  is  present,  measuring  the 
depth  of  each  disbond  with  a  feeler 
gauge  is  specified.  If  the  depth  of  the 
disbond  exceeds  10mm.  returning  the 
MRB  to  the  works  for  repair  is  specified. 
If  no  disbonding  is  present,  or  if  the 
disbond  is  less  than  10mm, 
reconditioning  the  MRB  by  removing 
the  cracked  caulking  material  and 
recaulking  the  blade  is  specified.  The 
DGAC  classified  this  service  bulletin  as 
mandatory  and  issued  AD  1988-099- 
035(A)  R5,  dated  Jime  14,  2000,  to 
ensure  the  continued  airworthiness  of 
certain  of  these  helicopters  in  France. 

This  helicopter  model  is 
manufactiu'ed  in  France  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral  ^ 

agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

This  imsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  designs  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require  inspecting  each  MRB 
for  disbonding  within  100  hours  time- 
in-service  (TIS),  and  repairing  or 
replacing  each  MRB  as  necessary. 
Thereeifter,  repetitive  inspections  are 
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required  at  different  intervals,  based  on 
the  MRB  serial  number.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  3  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  2  work  hours  per 
helicopter  to  inspect  each  MRB  (8  hours 
per  helicopter),  and  that  an  estimated  2 
MRB's  per  helicopter  will  have  to  be 
removed  and  replaced  with  airworthy 
MRB's.  requiring  3  work  hours  to 
remove  and  replace  each  MRB.  The 
average  labor  rate  is  $65  per  work  hour. 
The  estimated  cost  of  parts  is  $50,000 
for  each  blade.  Based  on  these  figiues. 
the  total  cost  impact  of  the  proposed  AD 
on  U.S.  operators  is  estimated  to  be 
$302,730. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2002-SW- 
58-AD. 


126 

162 

224 

377 

398 

455 

1031 

HOC 

use 

1332 


127 
168 
225 
378 

soft 

456 

1032 
1117 
1198 
1410 


131 

171 

226 

379 

404 

458 

1033 

1151 

1201 

1524 


132 

176 

242 

381 

419 

462 

1036 

1155 

1205 


134 

196 

253 

383  ' 

422 

482 

1051 

1157 

1210 


137 

208 

261 

386 

423 

668 

1055 

1158 

1213 


139 

209 

272 

391 

424 

744 

1061 

1162 

1242 


Fot-lhelicopters  listed  in  'Group  1"  of  the 
"Applicability"  section  of  this  AD,  with 
MRB's  having  a  serial  number  not  listed  in 
the  fM^vious  table,  comply  within  100  hours 
TIS,  and  thereafter  at  intervals  not  to  exceed 
250  hours  TIS. 

For  helicopters  listed  in  "Group  2"  of  the 
"Applicability"  section  of  this  AD.  with 
MRB's  having  400  or  more  hours  TIS,  comply 
within  100  hours  TIS,  and  thereafter  at 
intervals  not  to  exceed  500  hours  TIS;  and 

For  helicopters  listed  in  "Group  2"  of  the 
"Applicability"  section  of  this  AD,  with 
MRB's  having  less  than  400  hours  TIS, 
comply  prior  to  the  MRB's  accumulating  500 
hours  TIS,  and  thereafter  at  intervals  not  to 
exceed  500  hours  TIS. 

To  detect  disbonding  between  the  stainless 
steel  protective  strip  and  the  MRB  skin, 
which  could  cause  loss  of  the  protective 
strip,  an  out-of-balance  condition,  and 


subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Inspect  each  MRB  for  disbonding  in 
accordance  with  paragraph  2.B.I.  of  the 
Accomplishment  Instructions  in  Eurocopter 
AS  332  Service  Bulletin  No.  05.00.22, 
Revision  4,  dated  April  6,  2000  (SB). 

(b)  If  there  is  spanwise  cracking  which 
exceeds  30mm  (1.18  inches)  or  there  are  2  or 
more  cracks  with  less  than  40mm  (1.57 
inches)  spacing,  remove  or  support  the  MRB, 
remove  any  protective  shield,  and  perform  a 
tapping  test  on  the  leading  edge  of  the  MRB. 

(c)  If  the  tapping  test  does  not  indicate  a 
disbond,  repair  the  crack  in  accordance  with 
paragraph  2.B.2.a)  of  the  Accomplishment 
Instructions  in  the  SB  and  recaulk  and  apply 
touch-up  paint  in  accordance  with  paragraph 
2.B.3.  of  the  Accomplishment  Instructions  in 
the  SB. 

(d)  If  the  tapping  test  indicates  a  disbond, 
measure  the  depth  of  the  disbond  in 


Applicability: 

Group  1:  Model  AS332C,  L.  and  Ll 
helicopters  with  main  rotor  blade  (MRB)  part 
number  (P/N)  332 Al  1-0022-00  through  -03- 
P/N  332A1 1-0022-04,  except  those 
mcorporaUng  MOD  0740596;  P/N  332A11- 
0024-00  through  -05;  and  P/N  332A11- 
0025-00  through  -05,  installed  certificated  in 
any  category. 

Gmup  2:  Model  AS332C,  L,  and  Ll 
helicopters  with  MRB,  P/N  332A1 1-0022-04. 
that  incorporates  MOD  0740596;  P/N 
332 Al  1-0024-06  and  all  higher  dash 
numbers;  and  P/N  332A1 1-0025-06  and  all 
higher  dash  numbers;  and  Model  AS332L2 
helicopters  with  MRB,  P/N  332 Al  1-0040— 
all  dash  numbers,  installed,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  ntethod  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by    . 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include* 
specific  proposed  actions  to  address  it. 

Compliance:  Helicopters  listed  in  "Group 
1 "  of  the  "Applicability"  section  of  this  AD, 
comply  within  100  hours  time-in-service 
(TIS)  and  thereafter  at  intervals  not  to  exceed 
100  hours  TIS  for  MRB's  having  a  serial 
number  listed  in  the  following  table: 
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accordance  with  paragraph  2.B.2.b)  and 
2.B.2.C)  of  the  Accomplishment  Instructions 
in  the  SB. 

(1)  If  disbonding  is  less  than  10mm  in 
depth,  repair  the  crack  in  accordance  with 
paragraph  2.B.2.a)  of  theV^ccomplishment 
Instructions  in  the  SB,  and  recaulk  and  apply 
touch-up  paint  in  accordance  with  paragraph 
2.B.3.  of  the  Accomplishment  Instructions  in 
the  SB. 

(2)  If  disbonding  is  10mm  or  greater  in 
depth,  the  MRB  is  unairworthy  and  must  be 
replaced  before  further  flight. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Safety 
Management  Group,  Rotorcraft  Directorate. 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
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then  send  it  to  the  Manager,  Safety 
Management  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  ahemative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Safety  Management  Group. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  1988-099-035(A)  R5.  dated  June 
14,  2000, 

Issued  in  Fort  Worth,  Texas,  on  July  9, 
2003. 

Mark  R.  Schilling,  \-  ^ 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-17953  Filed  7-15-03;  8:45  am) 
.BMXING  CODE  4910-1»-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

{Docket  No.  2003-SW-09-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-365N,  N1,  AS-365N2, 
and  AS  365  N3  Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  the  specified  Eurocopter  France 
(Eurocopter)  model  helicopters.  This 
proposal  would  require  inspecting  the 
fuel  air  vent  hoses  (air  vent  hoses)  for 
chafing  and  fuel  leakage  in  the 
interference  areas,  inspecting  the  length 
of  the  latch  support  attachment  screws, 
installing  spacers  to  prevent 
interference  with  the  latch  support 
attachment  screws,  and  removing  one 
tyrap  clamp  support.  This  proposal  is 
prompted  by  a  report  of  a  fuel  leak  in 
the  air  vent  hose  at  the  9°  frame  on  the 
pilot's  side  of  the  helicopter.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  fuel  leakage, 
toxic  fumes  inside  the  cabin  creating  a 
fire  hazard  that  could  lead  to  a  fire  and 
smoke  in  the  cabin,  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  September  15,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 


Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
09-AD.  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Safety 
Management  Group,  Fort  Worth,  Texas 
76193-0111,  telephone  (817) 222-5355, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2003^SW- 
09- AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  imsafe  condition  may  exist  on 
Eurocopter  Model  AS  365N,  Nl,  N2, 
and  AS  365  N3  helicopters.  The  DGAC 
advises  of  a  report  of  a  fuel  leak  that  was 
discovered  on  the  cabin  floor  of  an 
aircraft,  at  the  air  vent  hose,  at  the  9° 
frame,  on  the  pilot's  side.  The  fuel  leak 


was  caused  by  interference  between  the 
air  vent  hose  and  the  attachment  screws 
of  the  latch  support  of  the  right-hand 
front  passenger  door. 

Eurocopter  has  issued  Alert  Telex  No. 
28.00.31,  dated  January  14,  2003,  that 
describes: 

•  Checking  the  condition  of  the  air 
vent  hoses  in  the  interference  areas  for 
damage  to  the  external  protection  of  the 
air  vent  hoses  and  fuel  leaks,  and  if 
leaks  are  discovered,  replacing  the  hoses 
and  if  the  external  protection  is 
damaged,  replacing  the  hose  at  500 
hours  time-in-service  (TIS); 

•  Protecting  the  air  vent  hoses  in  the 
interference  areas  with  adhesive  tape; 

•  Checking  the  attachment  screws  of 
the  latch  support  on  the  right-hand  and 
left-hand  sides  for  correct  length; 

•  On  the  right-hand  side  of  the 
aircraft,  installing  spacers  to  prevent 
any  interference  between  the  attachment 
screws  of  the  latch  support  and  the  air 
vent  hose;  and 

•  On  the  left-hand  side  of  the  aircraft, 
removing  one  of  the  tyrap  clamp 
supports  that  secure  the  air  vent  hose  to 
the  9°  frame  at  the  latch  support. 

The  DGAC  classified  this  alert  telex  as 
mandatory  and  issued  AD  2003-028(A), 
dated  February  5,  2003,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

.   This  previously  described  unsafe 
condition  is  likely  to  exist  or  develop  on 
other  helicopters  of  the  same  type 
design  registered  in  the  United  States. 
Therefore,  the  proposed  AD  would 
require,  within  50  hours  TIS  or  1  month, 
whichever  occurs  first,  inspecting  the 
fuel  air  vent  hoses  for  chafing  and  fuel 
leakage  in  the  interference  areas  and 
replacing  leaking  air  vent  hoses.  It 
would  also  require  inspecting  the  length 
of  the  latch  support  attachment  screws 
on  both  passenger  doors,  and  if 
necessary,  installing  airworthy 
attachment  screws.  The  proposed  AD 
would  also  require  installing  spacers  to 
prevent  interference  with  the  latch 
support  attachment  screws  and  the 
removal  of  one  tyrap  clamp  support. 
These  actions  would  be  required  to  be 
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accomplished  in  accordance  with  the 
alert  telex  described  previously. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
mcludes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  part  39,  we  no  longer  need 
to  include  it  in  each  individual  AD. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  45  helicopters  of  U.S. 
registry  and  the  proposed  actions  would 
take  approximately  3  work  hours  per 
helicopter  to  accomplish  at  an  average 
labor  rate  of  $60  per  work  hour.  Two 
additional  work  hours  would  be 
required  to  replace  a  hose.  Required 
parts  would  cost  approximately: 

•  $229  for  the  air  vent  hose,  part 
number  (P/N)  365A55-3044-07  (3  each 
estimated); 

•  $139  for  the  air  vent  hose,  P/N 
365A55-3044-O9  (3  each  estimated); 

•  $1  for  the  spacer,  P/N  E0688-02  (2 
each  required  per  helicopter); 

•  $1  for  the  screw,  P/N 
22256BC040012L  (4  each  pet 
helicopter); 

•  $1  for  the  screw,  P/N 

22256BC040012L  (2  each  per 
helicopter);  and 

•  $-50  for  the  clamp,  P/N  E0043-1C0 
(2  each  per  helicopter). 

Based  on  these  figures,  we  estimate  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  opwators  would  be  $9,609, 
assuming  that  six  air  vent  hoses  (3  of 
each  kind)  would  need  to  be  replaced 
and  2  spacers,  6  screws,  and  2  clamps 
would  be  replaced  in  the  entire  fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
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contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Eurocopter  France:  Docket  No.  2003-SW- 
09-AD. 

Applicability:  Model  SA-365N,  Nl  AS- 
365N2.  and  AS  365  N3  helicopters, 
certificated  in  any  category. 

Compliance:  Within  the  next  50  hours 
time-in-service  (TIS)  or  1  month,  whichever 
occurs  first,  unless  accomplished  previously 

To  prevent  ftiel  leakage,  toxic  ftimes  inside 
the  cabm  creating  a  fire  hazard  that  could 
lead  to  a  fire  and  smoke  in  the  cabin,  and 
subsequent  loss  of  control  of  the  helicopter 
accomplish  the  following: 

(a)  In  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.2.  of  Eurocopter  Alert  Telex  No.  28.00  31 
dated  January  14,  2003  (Alert  Telex): 

(1)  Inspect  the  hiel  air  vent  hose  (air  vent 
hose)  on  the  right-hand  (RH)  and  left-hand 
(LHJ  side  of  the  helicopter  for  chafing  and 
hiel  leakage  in  the  interference  areas. 

(i)  Replace  any  leaking  air  vent  hose  before 
further  flight,  and 

(ii)  Modify  any  non-leaking  air  vent  hose 
by  wrapping  it  with  adhesive  tape  before 
further  flight. 

(2)  For  any  air  vent  hose  with  chafing 
damage,  replace  the  air  vent  hose  at  the  next 
500-hour  TIS  inspection. 

(b)  Inspect  the  length  of  each  attachment 
screw  of  the  latch  support  on  the  RH  and  LH 
sides  and,  if  the  length  exceeds  12  mm, 
replace  the  attachment  screw  in  accordance 
with  the  Accomplishment  Instructions 
paragraph  2.B.3.  of  the  Alert  Telex.  . 

(c)  Install  spacers  for  the  air  vent  hose  on 
the  RH  side  between  the  attachment  screws 
of  the  latch  support  and  the  air  vent  hose  in 
accordance  with  the  Accomplishment 
InsUoicUons,  paragraph  2.B.4.  of  the  Alert 
Telex. 

(d)  Remove  one  of  the  tyrap  clamp 
supports  fi^m  the  LH  side  that  secures  the  air 
vent  hose  to  the  9=  frame  at  the  latch  support 
in  accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.5.  of  the  Alert 
Telex. 


(e)  Install  latch  supports  on  the  RH  and  LH 
sides,  and  the  covering  panels  on  the  9" 
frame  in  accordance  with  the 
Accomplishment  Instructions,  paraizraDh 
2.B.6.ofthe  Alert  Telex.  »'■*'»' 

(f)  hispect  the  doors  for  correct  closing  and 
if  necessary,  adjust  the  position  of  the 
microswitches  (if  instaUed)  and  the  latches  in 

.   accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.6.  of  the  Alert 
Telex. 

(g)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39  19.  Send  the  proposal  to  the  Manager, 
Safety  Management  Group,  FAA.  Contact  the 
Safety  Management  Group  for  informaUon 
about  previously  approved  alternative 
methods  of  compliance. 

Note:  The  subject  of  this  AD  is  addressed 
m  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  2003-028(A),  dated  February  5 
2003.  ^    ■ 

Issued  in  Fort  Worth,  Texas,  on  lulv  8 
2003.  ^  •  ■ 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  03-17952  Filed  7-15-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-Niyi-292-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  Empresa 
Brasileira  de  Aeronautica  S.A 
(EMBRAER)  Model  EMB-135  and 
EMB-145  Series  Airplanes 

agency:  Federal  Aviation         « 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  ^^ 


SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
EMBRAER  Model  EMB-135  and  EMB- 
145  series  airplanes,  that  currentiy 
requires  revising  the  airplane  flight 
manual  and  eventual  disconnection  of 
the  precooler  differential  pressure 
switches.  This  action  would  expand  the 
applicability  of  the  existing  AD.  This 
action  also  would  require  a  one-time 
inspection  of  those  additional  airplanes 
to  ensure  the  discoimection  and 
insulation  of  the  electrical  connectors  of 
certain  precooler  differential  pressure 
switches  located  in  the  left  and  right 
pylons;  and  discoimection  and 
insulation  of  the  connectors,  if 
necessary.  This  action  is  necessary  to 
prevent  incorrect  operation  of  the 
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precooler  differential  pressure  switches, 
which  coiild  result  in  inappropriate 
automatic  shutoff  of  the  engine  bleed 
valve,  and  consequent  inability  to 
restart  a  failed  engine  using  cross-bleed 
from  the  other  engine  or  possible  failure 
of  the  anti-ice  system.  This  action  is  also 
necessary  to  ensure  that  the  flightcrew 
is  advised  of  the  procedures  necessary 
to  restart  an  engine  in  flight  using  the 
auxiliary  power  unit.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
August  15,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
292-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  uSing 
the  following  address:  9-aniii- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-292-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Empresa  Brasileira  de  Aeronautica  S.A. 
(EMBRAER),  P.O.  Box  343— CEP  12.225, 
Sao  Jose  dos  Campos — SP,  Brazil.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055^056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-292-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-292-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  June  20,  2000,  the  FAA  issued  AD 
2000-13-02,  amendment  39-11801  (65 
FR  39541,  June  27,  2000),  applicable  to 
certain  EMBRAER  Model  EMB-135  and 
EMB-145  series  airplanes,  to  require 
revising  the  airplane  flight  manual 
(AFM)  and  eventual  disconnection  of 
the  precooler  differential  pressure 
switches.  That  action  was  prompted  by 
a  report  indicating  that  activation  of  the 
precooler  differential  pressure  switches 
may  cause  inappropriate  automatic 
shutoff  of  the  engine  bleed  valve  on 
airplanes  on  which  EMBRAER  Service 
Bulletin  145-36-0017,  dated  March  28, 
2000,  or  the  production  equivalent,  has 
been  accomplished.  The  requirements  of 
that  AD  are  intended  to  prevent 
incorrect  operation  of  the  precooler 
differential  pressiu-e  switches,  which 
could  result  in  inappropriate  .automatic 
shutoff  of  the  engine  bleed  valve,  and 
consequent  inability  to  restart  a  failed 
engine  using  cross-bleed  from  the  other 


engine  or  possible  failure  of  the  anti-ice 
system.  The  requirements  of  that  AD  are 
also  intended  to  ensure  that  the 
flightcrew  is  advised  of  the  procedures 
necessary  to  restart  an  engine  in  flight 
using  the  auxiliary  power  imit  (APU). 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
Departmento  de  Aviacao  Civil  (DAC), 
which  is  the  airworthiness  authority  for 
Brazil,  issued  Brazilian  airworthiness 
directive  2000-04-01R2,  dated  May  28, 
2001 ,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Brazil.  That  Brazilian  airworthiness 
directive  supersedes  Brazilian 
airworthiness  directive  2000-04-OlRl 
to  add  airplanes  to  the  applicability 
section  and  to  require  an  inspection  of 
the  affected  area  for  the  additional 
airplanes. 

Explanation  of  Relevant  Service 
Information 

EMBRAER  has  issued  Alert  Service 
Bulletin  145-36-A018,  Change  01, 
dated  October  20,  2000.  The  effectivity 
section  of  the  alert  service  bulletin 
includes  additional  airplanes.  The  alert 
service  bulletin  also  describes 
procedures  for  a  one-time  visual 
inspection  of  those  additional  airplanes 
to  ensure  the  disconnection  and 
insulation  of  the  electrical  connectors  of 
certain  precooler  differential  pressure 
switches  located  in  the  left  and  right 
pylons;  and  disconnection  and 
insulation  of  the  coimectors,  if 
necessary.  The  DAC  classified  this  alert 
service  bulletin  as  mandatory. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Brazil  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  2000-13-02  to  continue 
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to  require  revising  the  AFM  and 
eventual  disconnection  of  the  precooler 
differential  pressure  switches.  The 
proposed  AD  would  add  airplanes  to  the 
applicability.  The  proposed  AD  also 
would  require  a  one-time  visual 
inspection  of  those  additional  airplanes 
to  ensure  the  disconnection  and 
insulation  of  the  electrical  connectors  of 
certain  precooler  differential  pressure 
switches  located  in  the  left  and  right 
pylons;  and  disconnection  and 
insulartion  of  the  connectors,  if 
necessary.  Certain  actions  would  be 
,     required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

DifiEerences  Between  the  Proposed  AD 
and  the  Brazilian  Airworthiness 
Directive 

Operators  should  note  that,  for  certain 
airplanes,  this  proposed  AD  would 
require,  within  24  hours  after  the 
effective  date  of  this  proposed  AD, 
revising  the  Limitations  and  Abnormal 
Procedures  sections  of  the  AFM  as 
described  previously.  The  Brazilian 
airworthiness  directive  does  not  require 
revising  the  AFM  and  states  that 
dispatch  with  the  APU  inoperative  is 
prohibited  immediately  upon  receipt  of 
their  airworthiness  directive  2000-04- 
01R2,  until  the  accomplishment  of  the 
actions  specified  in  EIvIBRAER  Alert 
Service  Bulletin  145-36A018,  Change 
01.  The  Brazilian  airworthiness 
du^ctive  provides  some  guidance  for 
engine  starting  assisted  by  the  APU  but 
does  not  provide  the  full  details  of  this 
restart  procedure.  The  FAA  finds  that 
the  revision  of  the  Limitations  section 
described  previously  is  necessary  to 
mitigate  the  effects  of  incorrect 
operaUon  of  the  precooler  differenUal 
pressure  switches  unUl  the  switches  are 
disconnected.  The  FAA  also  finds  that 
replacement  of  the  existing  "Engine 
Airstart"  procedure  in  the  Abnormal 
Procedures  section  of  the  AFM  is 
necessary  to  ensure  that  the  procedure 
IS  clear  and  that  the  flightcrew  is 
property  advised  of  how  to  restart  a 
failed  engine  using  the  APU. 

Changes  to  14  CFR  Part  39/EflFect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002).  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOC).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  mdividual 
AD.  Therefore,  Note  1  and  paragraph  (e) 
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of  AD  2000-13-02  are  not  included  in 
this  proposed  AD.  and  paragraph  (d)  of 
that  AD  has  been  revised  in  this 
proposed  AD. 

Cost  Impact 

There  are  approximatelv  365  Model 
EMB-135  and  EMB-145  series  airplanes 
of  U.S.  registry  that  would  be  affected 
by  this  proposed  AD. 

The  AFM  revision  that  is  currently 
required  by  AD  2000-13-02  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  AFM  revision  on  U.S. 
operators  is  estimated  to  be  $60  per 
airplane. 

The  disconnection  of  switches  that  is 
currently  required  by  AD  2000-13-02 
takes  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  B^ed 
on  these  figures,  the  cost  impact  of  the 
currently  required  disconnection  of 
switches  on  U.S.  operators  is  estimated 
to  be  $60  per  airplane. 

The  new  AFM  revision  that  is 
proposed  in  this  AD  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
new  AFM  revision  on  U.S.  operators  is 
estimated  to  be  $21,900,  or  $60  per 
airplane. 

The  inspection  that  is  proposed  in 
this  AD  would  take  approximately  1 
work  hour  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be 
$21,900,  or  $60  per  airplane. 

The  disconnection  of  switches  that  is 
proposed  by  this  AD  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  modification  on  U.S.  operators 
is  estimated  to  be  $43,800.  or  $120  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relaUonship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
It  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11801  (65  FR 
39541,  June  27,  2000),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
rfead  as  follows: 

Empresa  Brasileira  de  Aeronautica  S.A. 

(EMBRAER):  Docket  2001-NM-292-AD. 
Supersedes  AD  2000-13-02. 
Amendment  39-11801. 

Applicability:  Model  EMB-135  and  EMB- 
145  series  airplanes;  as  identified  in 
EMBRAER  Alert  Service  Bulletin  145-36- 
A018,  Change  01,  dated  October  20,  2000; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  incorrect  operation  of  the 
precooler  differential  pressure  switches, 
which  could  result  in  inappropriate 
automatic  shutoff  of  the  engine  bleed  valve, 
and  consequent  inability  to  perform  engine 
cross-bleed  restarts  or  possible  failure  of  the 
anti-ice  system;  and  to  ensure  that  the 
flightcrew  is  advised  of  proper  procedures  to 
restart  an  engine  in  flight  using  the  auxiliary 
power  unit;  accomplish  the  following: 

Restatement  of  Requirements  of  AD  2000- 
13-02 

Revision  to  Airplane  Flight  Manual  (AFM): 
Limitations  Section 

(a)  For  airplanes  identified  in  AD  2000-13- 
02,  amendment  39-11801:  Within  24  hours 
after  July  3,  2000  (the  effective  date  of  AD 
2000-13-02,  amendment  39-11801),  revise 
the  Limitations  sfection  of  the  AFM  to  include 
the  following  statements  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM;  following  accomplishment  of 
paragraph  (c)  of  this  AD,  the  revisions 
required  by  this  paragraph  may  be  removed 
from  the  AFM): 

"THE  APU  MUST  BE  OPERATIVE  FOR 
EVERY  DEPARTURE.  SINGLE  BLEED 
OPERATION  IN  ICING  CONDITIONS  IS 
PROHIBITED." 

Revision  to  AFM:  Abnormal  Procedures 
Section 

(b)  For  airplanes  identffied  in  AD  2000- 
13-02,  amendment  39-11801:  Within  24 
hours  after  July  3,  2000,  replace  the  existing 
"ENGINE  AIRSTART"  procedure  in  the 
Abnormal  Procedures  section  of  the  AFM 
with  the  following  procedures  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM): 


•ENGINE  AIRSTART 
Affected  engine: 

One  Electric  Fuel  ON 

Pump  (A  or  B). 

Ignition  AUTO 

Start/Stop  Selector STOP 

Engine  Bleed  CLOSE 

Thnist  Lever IDU: 

Airspeed  and  AlUtude  ..     REFER  TO  AIRSTART 

ENVELOPE 
Perform  an  assisted  start  or  windmilling,  as  re- 
quired. 
CAUTION:      IN      IQNG      CONDITIONS      USE 

CROSSBLEED  START  ONLY,  TO  AVOID  LOSS 

OF  ANTI-ICE  SYSTEM  PERFORMANCE. 
Assisted  Start 
Crossbleed  Start: 

N2  (operating  engine)      ABOVE  80% 

Crossbleed  AUTO  OR  OPEN 

Engine  Bleed  (oper-         OPEN  . 
ating  engine. 

Start/Stop  Selector START,  THEN  RUN 

Engine  Indication  MONITOR 

Check  ITT  and  N2  rising.  Observe  limits.  Check 

ignition  and  fuel  flow  indication  at  10%  N2. 
APU  bleed  start: 

APU  START 

APU  Bleed OPEN 

Crossbleed  AUTO 

Engine  Bleed  (opera\ing     CLOSE 

engine). 
Start/Stop  Selector  START,  THEN  RUN 

Engine  indication  MONITOR 


Check  ITT  and  N2  rising.  Observe  limits:^  Check 
ignition  and  fuel  flow  indication  at  10%  N2. 

Windmilling  Start: 

Airspeed  ABOVE  260  KIAS 

Minimum  N2  12% 

Start/Stop  Selector START,  THEN  RUN 

irr  and  N2 MONITOR 

Note: — Windmilling  start  will  be  slower  than  an 
assisted  start. 

— Windmilling  start  with  N2  above  30%  and  in- 
creasing, the  loss  of  altitude  may  be  minimized, 
bv  reducing  airspeed. 

—Start  will  be  faster  if  ITT  is  below  320  °C 

After  Start: 
Affected  Engine  Bleed     AS  REQUIRED 

Crossbleed  AUTO 

APU  Bleed  AS  REQUIRED" 

Disconnection  of  the  Precooler  Differential 
Pressure  Switches 

(c)  For  airplanes  identified  in  AD  2000-13- 
02,  amendment  39-11801:  Within  100  flight 
hours  after  July  3,  2000,  disconnect  the 
electrical  connector  from  the  precooler 
differential  pressure  switches  in  the  left  and 
right  engine  pylons,  in  accordance  with 
EMBRAER  Alert  Service  Bulletin  145-36- 
A018,  dated  April  14,  2000;  or  Change  01, 
dated  October  20.  2000.  Following 
accomplishment  of  this  paragraph,  the  AFM 
revision  required  by  paragraph  (a)  of  this  AD 
may  be  removed  from  the  AFM. 

New  Requirements  of  This  AD 

Revision  to  AFM:  Limitations  Section 

(d)  For  airplanes  having  serial  numbers 
145245,  145250  through  145255  inclusive, 
145258  through  145262  inclusive,  145264 
through  145324  inclusive,  145326,  and 
145327:  Within  24  hours  after  the  effective 
date  of  this  AD.  revise  the  Limitations  section 
of  the  AFM  to  include  the  following 
statements  (this  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM; 
following  accomplishment  of  paragraph  (f)  of 
this  AD,  the  revisions  required  by  this 
paragraph  may  be  removed  from  the  AFM): 

••THE  APU  MUST  BE  OPERATIVE  FOR 
EVERY  DEPARTURE.  SINGLE  BLEED 
OPERA  flON  IN  ICING  CONDmONS  IS 
PROHIBITED.- 

Revision  to  AFM:  Abnormal  Procedures 
Section 

(e)  For  airplanes  having  serial  numbers 
145245,  145250  through  145255  inclusive, 
145258  through  145262  inclusive,  145264 
through  145324  inclusive,  145326,  and 
145327:  Within  24  hours  after  the  effective 
date  of  this  AD,  replace  the  existing 
"ENGINE  AIRSTART"  procedure  in  the 
Abnormal  Procedures  section  of  the  AF'M 
with  the  following  procedures  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM): 


'ENGINE  AIRSTART 

Affected  engine: 
One  Electric  Fuel  ON 

Pump  (A  or  B). 

Ignition  AUTO 

Start/Stop  Selector STOP 

Engine  Bleed  CLOSE 

Thrust  Lever IDLE 


Airspeed  and  Ahitude  ..     REFER  TO  AIRSTART 

ENVELOPE 
Perform  an  assisted  start  or  windmilling,  as  re- 
quired. 
CALTION:      IN      ICING      CONDITIONS      USE 

CROSSBLEED  START  ONLY,  TO  AVOID  LOSS 

OF  ANTI-ICE  SYSTEM  PERFORMANCE. 
Assisted  Start: 
Crossbleed  Start: 

N2  (operating  engine)      ABOVE  80% 

Crossbleed  AUTO  OR  OPEN 

Engine  Bleed  (oper-         OPEN 
ating  engine). 

Start/Stop  Selector START,  THEN  RUN 

Engine  Indication  MONITOR 

Check  ITT  and  N2  rising.  Observe  limits.  Check 

ignition  and  fuel  flow  indication  at  10%  N2. 
APU  bleed  start: 

APU  START 

APU  Bleed OPEN 

Crossbleed AUTO  " 

Engine  Bleed  (oper-         CLOSE 
ating  engine). 

Start/Stop  Selector  START.  THEN  RUN 

Engine  Indication  MONITOR 

.  Check  ITT  and  N2  rising.  Observe  limits.  Check 

ignition  and  fuel  flow  indication  at  10%  N2. 
Windmilling  Start: 

Airspeed  ABOVE  260  KIAS 

Minimum  N2  12% 

Start/Stop  Selector START,  THEN  RUN 

ITT  and  N2 MONITOR 

Note: — Windmilling  start  will  be  slower,  than  an 

assisted  start. 
— Windmilling  start  with  N2  above  30%  and  in- 
creasing, the  loss  of  altitude  may  be  minimized, 

bv  reducing  airspeed. 
—Start  will  be  faster  if  ITT  is  below  320  °C. 
After  Start: 

Affected  Eqgine  Bleed     AS  REQUIRED 

Crossbleed  AUTO 

APU  Bleed AS  REQUIRED" 

Inspection  of  Electrical  Connectors  and 
Follow-on  Actions 

(f)  For  airplanes  having  serial  numbers 
145245,  145250  through  145255  inclusive, 
145258  through  145262  inclusive,  145264 
through  145324  inclusive,  145326.  and 
145327:  Within  100  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  one-time 
general  visual  inspection  to  ensure  that 
electrical  connector  PI  904  located  in  the 
right  pylon  is  insulated  and  disconnected 
from  precooler  differential  pressure  switch 
S0354,  and  to  ensure  that  electrical  connector 
P1904  or  P2252  located  in  the  left  pylon  is 
insulated  and  disconnected  from  precooler 
differential  pressure  switch  S0355,  per  the 
Accomplishment  Instructions  of  EMBRAER 
Alert  Service  Bulletin  145-36-A018,  Change 
01,  dated  October  20,  2000.  Following 
accomplishment  of  paragraph  (f)(1),  (f)(2),  or 
(f)(3)  of  this  AD,  as  applicable,  the  AFM 
revision  required  by  paragraph  (d)  of  this  AD 
may  be  removed  from  the  AFM. 

(1)  If  all  connectoi-s  are  disconnected  and 
insulated,  no  further  action  is  required  by 
this  paragraph. 

(2)  If  any  connector  is  connected  to  a 
precooler  differential  pressure  switch,  prior 
to  further  flight,  disconnect  and  insulate  the 
connector  per  the  Accomplishment 
Instructions  of  the  alert  service  bulletin. 

(3)  If  any  connector  is  disconnected  from 
a  precooler  differential  pressure  switch,  but 
is  not  insulated,  prior  to  further  flight, 
insulate  the  connector  per  the 
Accomplishment  Instruction  of  the  alert 
service  bulletin. 
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Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  miirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
-  Stands,  ladders,  or  platforms  maybe  required 
to  gain  proximity  to  the  area  being  checked." 

(g)  Actions  accomplished  before  the 
effective  date  of  this  AD,  per  the 
Accomplishment  Instructions  of  EMBRAER 
Alert  Service  Bulletin  145-36-A018,  dated 
April  14,  2000;  or  EMBRAER  Service  Bulletin 
145-36-0018,  dated  November  5,  2002;  are 
cpnsidared  acceptable  for  compliance  with 
the  actions  specified  in  paragraph  (f)  of  this 
AD, 

Alternative  Methods  of  Compliance 

(h)  In  accordance  with  14  CFR  39.19,  the 
Manager.  International  Branch,  ANM-116, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Brazilian  airworthiness  directive  2000-04- 
01R2,  dated  May  28,  2001. 

Issued  in  Renton,  Washington,  on  July  10 
2003.  ;    J  '". 

Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senrice. 
[FR  Doc.  03-17951  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  200a-SW-10-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS355E,  F.  F1,  F2.  and 
N  Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

SUMMARY:  This  document  proposes 
superseding  an  existing  airworthiness 
directive  (AD)  for  the  specified 
Eurocopter  France  (ECF)  model 
helicopters.  That  AD  currently  requires 
certain  checks  of  the  magnetic  chip 
detector  plug  (chip  detector)  and  the 
main  gearbox  (MGB)  oil-sight  glass; 
certain  inspections  of  the  lubrication 
pump  (pump),  if  necessary;  replacing 
the  MGB  and  the  pump  with  an 


tumorthy  MGB  and  pump,  if  necessary; 
and  a  different  MGB  or  pump  with  any 
time-in-service  (TIS)  must  meet  the  AD 
requirements  before  being  installed. 
This  document  proposes  the  same 
requirements  but  also  proposes  to 
correct  the  wording  in  the  existing  AD 
to  state  that  die  check  of  die  chip 
detector  is  for  sludge  rather  than  metal 
particles.  This  proposal  is  prompted  by 
die  need  to  correct  the  wording  to 
require  diat  die  check  of  die  chip 
detector  is  for  sludge  radier  dian  metal 
particles  because  the  term  "metal 
particles"  is  misleading.  The  ajitions 
specified  by  diis  AD  are  intended  to 
detect  sludge  on  die  chip  detector,  to 
prevent  failure  of  die  MGB  pump, 
seizure  of  die  MGB,  loss  of  drive  to  an 
engine  and  main  rotor,  and  subsequent 
loss  of  conti-ol  of  die  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  September  15,  2003. 
ADDRESSES:  Submit  comments  in 
tiiplicate  to  die  Federal  Aviation 
Administration  (FAA),  Office  of  die 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
10-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
die  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  die  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer,  FAA 
Rotorcraft  Directorate,  Safety 
Management  Group,  Fort  Wordi,  Texas 
76193-0111,  telephone  (817) 222-5355 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  die  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
diey  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  tiiplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  docimient  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
die  proposed  rule.  All  comments 
submitted  will  be  available,  bodi  before 
and  after  the  closing  date  for  comments, 
in  die  Rules  Docket  for  examination  by 
interested  persons.  A  report 


summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  dieir  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
follovdng  statement  is  made: 
"Comments  to  Docket  No.  2003-SW- 
lO-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 


Discussion 

On  October  17,  2002,  die  FAA  issued 
Emergency  AD  2002-21-51.  That 
Emergency  AD  was  published  in  the 
Federal  Register  as  a  final  rule;  request 
for  comments  on  December  18,  2002  (67 
FR  77401).  That  AD  requires  checking 
the  chip  detector  for  metal  particles  and 
dieMGB  oil-sight  glass  for  dark  oil; 
taking  an  oil  sample  if  dark  oil  is 
observed;  further  inspection  of  the 
pump,  if  necessary;  and  replacing  the 
MGB  and  the  pump  with  an  airworthy 
MGB  and  pump,  if  necessary.  Also,  diat 
AD  requires  diat  a  different  MGB  or 
pump  vrith  any  TIS  must  meet  the 
requirements  of  die  AD  before  being 
installed.  That  AD  was  prompted  by 
four  reports  of  malfunction  of  die  MGB 
punip.  The  bearings  of  the  driven  pinion 
mside  the  pmnp  can  deteriorate 
resulting  in  pump  failure  and  loss  of  oil 
pressure  in  die  MGB.  The  requirements 
of  that-AD  are  intended  to  prevent 
seizure  of  die  MGB,  loss  of  drive  to  an 
engine  and  main  rotor,  and  subsequent 
loss  of  control  of  the  helicopter. 

Since  issuing  diat  AD,  die  FAA  has 
learned  diat  the  meaning  of  die  source 
information  in  the  DGAC  AD  was 
inadvertendy  changed.  The  check  of  die 
chip  detector  should  be  for  "sludge" 
radier  dian  "metal  particles"  as  required 
m  die  existing  AD.  The  presence  of 
metal  particles  on  die  chip  detector  is 
already  addressed  in  the  maintenance 
manuals:  Operators  should  continue  to 
follow  the  maintenance  manual 
instinctions  when  metal  particles  are 
present  on  die  chip  detector.  Therefore, 
die  proposed  AD  would  supersede  AD 
2002-21-51  to  replace  the  words  "metal 
particles"  vddi  die  word  "sludge"  and 
to  define  "sludge."  The  term  "sludge"  is 
used  to  describe  a  deposit  on  the  chip 
detector.  This  deposit  may  have  both 
metallic  and  nonmetallic  properties.  It 
is  typically  dark  in  color  and  in  die  form 
of  a  film  or  paste,  as  compared  to  metal 
chips  or  particles  normally  found  on  die 
chip  detector. 

An  owner/operator  (pUot)  may 
perform  die  visual  checks  for  sludge  on 
die  chip  detector  and  for  dark  oil  in  the 
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MGB  oil-sight  glass  and  must  enter 
compliance  with  those  requirements 
into  the  helicopter  maintenance  records 
in  accordance  with  14  CFR  43.11  and 
91.417(a)(2)(v).  A  pilot  may  perform 
these  checks  because  they  only  involve 
visual  checks  for  sludge  on  the  chip 
detector,  which  can  be  removed  without 
the  use  of  tools,  and  for  dark  oil  in  the 
MGB  oil-sight  glass  and  can  be 
performed  equally  well  by  a  pilot  or  a 
mechanic. 

Also,  since  issuing  that  AD,  ECF  has 
issued  a  revised  Alert  Telex  No. 
05.00.40  Rl,  dated  November  27,  2002, 
which  in  addition  to  the  specifications 
of  Alert  Telex  No.  05.00.40,  dated  June 
6,  2002,  gives  operators  the  choice  of 
having  the  pump,  the  MGB,  and  the 
main  rotor  mast  examined  by  an  ECF 
specialist.  The  Direction  Generale  De 
L'Aviation  Civile  (DGAC)  classified 
Alert  Telex  05.00.40  Rl  as  mandatory 
and  issued  a  revised  AD  No.  2002-331- 
071(A)  Rl,  dated  January  22,  2003,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France.  Therefore, 
we  have  updated  this  proposed  AD  to 
reference  the  more  current  service 
information. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs 
FAA's  AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
Because  we  have  now  included  this 
material  in  14  CFR  part  39,  we  no  longer 
need  to  include  it  in  each  individual 
AD. 

The  FAA  estimates  that  this  AD  will 
affect  approximately  105  helicopters  of 
U.S.  registry.  The  FAA  also  estimates 
that  it  will  take  approximately  10 
minutes  to  check  the  chip  detector  and 
the  MGB  oil  sight  glass,  4  work  hoiu-s  to 
remove  the  MGB  and  pump,  1  work" 
hoiu  to  inspect  the  piunp,  and  4  work 
hours  to  install  a  serviceable  MGB  and 
pump.  The  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $4000  for  an  overhauled 
pump  and  up  to  $60,000  for  an 
overhauled  MGB  per  helicopter.  The 
manufacturer  has  represented  to  the 
FAA  that  the  standard  warranty  applies 
if  failure  occurs  within  the  first  2  years 
and  operating  time  is  less  than  1000 
hours.  Based  on  these  figures,  the  FAA 


estimates  a  total  cost  impact  of  the  AD    - 
on  U.S.  operators  to  be  $337,540  per 
year,  assuming  replacement  of  one  MGB 
and  pump  on  one  helicopter  per  year 
and  a  daily  check  on  all  helicopters  for 
260  days  per  year. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12982  (67  FR 
77401,  December  18,  2002),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 


Eurocopter  France:  Docket  No.  2003-SW- 
10- AD.  Supersedes  AD  2002-21-51, 
Amendment  39-12982,  Docket  No. 
2002-SW-48-AD. 

Applicability:  Model  AS355E,  F,  Fl,  F2, 
and  N  helicopters,  with  a  main  gearbox 
(MGB)  lubrication  pump  (pump),  part 
number  355A32-0700-00,  -01,-OlM, 
installed,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  MGB  pump, 
seizure  of  the  MGB,  loss  of  drive  to  an  engine 
and  main  rotor,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  the  first  flight  of  each  day  and 
at  intervals  not  to  exceed  10  hours  time-in- 
service  (TIS),  check  the  MGB  magnetic  chip 
detector  plug  (chip  detector)  for  any  sludge. 
Also,  check  for  dark  oil  in  the  MGB  oil-sight 
glass.  An  owner/operator  (pilot)  holding  at 
least  a  private  pilot  certificate  may  perform 
this  visual  check  and  must  enter  compliance 
into  the  aircraft  maintenance  records  in 
accordance  with  14  CFR  43.11  and 
91.417(a)(2)(v).  "Sludge"  is  a  deposit  on  the 
chip  detector  that  is  typically  dark  in  color 
and  in  the  form  of  a  film  or  paste,  as 
compared  to  metal  chips  or  particles 
normally  found  on  a  chip  detector.  Sludge 
may  have  both  metallic  or  nonmetallic 
properties,  may  consist  of  copper  (pinion 
bearing),  magnesium  (pump  case),  and  steel 
(pinion)  from  the  oil  pump,  and  a 
nonmetallic  substance  from  the  chemical 
breakdown  of  the  oil  as  it  interacts  with  the 
metal.  •  ^ 

Note  1:  Eurocopter  France  Alert  Telex  No. 
05.00.40  Rl,  dated  November  2/,  2002, 
pertains  to  the  subject  of  this  AD. 

(b)  Before  further  flight,  if  any  sludge  is 
found  on  the  chip  detector,  inspect  the 
pump. 

(c)  Before  further  flight,  if  the  oil  appears 
dark  in  color  when  it  is  observed  through  the 
MGB  oil-sight  glass,  take  an  oil  sample.  If  the 
oil  taken  in  the  Scimple  is  dark  or  deirk 
purple,  before  further  flight,  inspect  the 
pun>p. 

(d)  While  inspecting  the  pump,  if  you  find 
any  of  the  following,  replace  the  MGB  and 
the  pump  with  an  airworthy  MGB  and  pump 
before  further  flight: 

(1)  Crank  pin  play, 

(2)  Out  of  round  bronze  bushing  (A  of 
Figure  1), 

(3)  Offset  of  the  driven  gear  pinion, 

(4)  Metal  chips,  or 

(5)  Wear  (C  of  Figure  1). 
See  the  following  Figure  1: 

BILUNG  CODE  4910-13-P 
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Figure  1 
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Note  2:  If  wear  is  present  in  the  B  area  only 
as  depicted  in  Figure  1,  replacing  the  MGB 
and  the  pump  is  not  required. 

(e)  Before  installing  a  different  MGB  or  a 
pump  with  any  TIS,  accomplish  the 
requirements  of  paragraph  (a)  of  this  AD. 

(f)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Safety  Management  Group, 
Rotocraft  Directorate.  FAA,  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  AD  2002-331-O71(A)  Rl.  dated 
January  22,  2003. 

Issued  in  Fort  Worth,  Texas,  on  July  1, 
2003. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

|FR  Doc:  03-17957  Filed  7-15-03;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 
[KY-244-FOR]     . 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
announcing  receipt  of  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  (the  "Kentucky  program") 
under  the  Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Kentucky  proposes  to  transfer 
$3,000,000  from  the  Bond  Pool  Fimd  to 
the  Commonwealth's  General  Fund  for 
the  2002-2003  fiscal  year. 

This  dociunent  gives  the  times  and 
locations  that  the  Kentucky  program 
and  proposed  amendment  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  e.s.t.,  August  15,  2003.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  August  11,  2003. 
We  will  accept  requests  to  speak  until 
4  p.m.,  e.s.t.,  on  July  31,  2003. 


ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  William ). 
Kovacic  at  the  address  listed  below. 

You  may  review  copies  of  the 
Kentucky  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  firee  copy  of  the  amendment  by 
contacting  OSM's  Lexington  Field 
Office. 

William  J.  Kovacic,  Lexington  Field 
Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  2675 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (859)  260-8400.  E- 
mail:  61covacjc@osmre.gov. 

Department  for  Surface  Mining 
Reclamation  and  Enforcement  2  Hudson 
Hollow  Complex,  Frankfort,  Kentucky 
40601,  Telephone:  (502)  564-6940. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Kovacic,  Telephone:  (859) 
260-8400.  Internet: 
bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 
n.  Description  of  the  Proposed  Amendment 
ni.  Public  Comment  Procedures 
IV.  Procedural  Determinations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  smiace  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  and  rules  and 
regulations  consistent  with  regulations 
issued  by  the  Secretary  piusuant  to  the 
Act.  See  30  U.S.C.  1253(a)(1)  and  (7).  On 
the  basis  of  these  criteria,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Kentucky  program  on  May  18,  1982. 
You  can  find  backgroimd  information 
on  the  Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
of  the  Kentucky  program  in  the  May  18, 
1982,  Federal  Register  (47  FR  21434). 
You  can  also  find  later  actions 
concerning  Kentucky's  program  and 
program  amendments  at  30  CFR  917.11, 
917.12,  917.13,  917.15,  917.16,  and 
917.17. 


n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  May  22,  2003. 
Kentucky  sent  us  a  proposed 
amendment  to  its  program  ({KY-244], 
administrative  record  No.  KY-1580) 
under  SMCRA  (30  U.S.C.  1201  et  seq.). 
Kentucky  submitted  a  portion  of  House 
Bill  269,  the  executive  branch  budget 
bill,  promulgated  by  the  2003  Kentucky 
General  Assembly. 

Specifically,  Kentucky  proposes  to 
transfer  $3,000,000  from  the  Bond  Pool 
Fimd  established  in  Kentucky  Revised 
Statute  350.700  to  the  Commonwealth's 
General  Fund  for  the  2002-2003  fiscal  ^ 
year.  The  transfer  appears  on  page  225, 
line  21  and  is  listed  imder  Part  V, 
Section  J,  item  5  of  House  Bill  269.  The 
full  text  of  the  program  amendment  is 
available  for  you  to  read  at  the  locations 
listed  above  under  ADDRESSES. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  program. 

Written  Comments 

Send  yoiu-  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  In 
the  final  rulemaking,  we  will  not 
necessarily  consider  or  include  in  the 
administrative  record  any  comments 
received  after  the  time  indicated  under 
DATES  or  at  locations  other  than  the 
Lexington  Field  Office. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  SATS  No. 
KY-244"  and  your  name  and  return 
address  in  your  Internet  message.  If  you 
do  not  receive  a  confirmation  that  we 
have  received  your  Internet  message, 
contact  the  Lexington  Field  Office  at 
(859) 260-8400. 

A  vailability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  diuing 
normal  business  hovus.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 


request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  andfrtjm 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  thefr  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  .e.s.t.  on  July  31,  2003.  If  you  are 
disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
^    the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
the  hearing.  To  assist  the  transcriber  and 
ensure  an  accurate  record,  we  request,  if 
possible,  that  each  person  who  speaks  at 
a  public  hearing  provide  us  with  a 
written  copy  of  his  or  her  comments. 
The  public  hearing  will  continue  on  the 
specified  date  until  everyone  scheduled 
to  speak  has  been  given  an  opportxmity 
to  be  heard.  If  you  are  in  the  audience 
and  have  not  been  scheduled  to  speak 
and  wish  to  do  so.  you  will  be  allowed 
to  speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard.  If  you  are 
disabled  and  need  a  special 
accommodation  to  attend  a  public 
hearing,  contact  the  person  Usted  under 
FOR  FURTHER  INFORMATION  CONTACT. 
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Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  fitjm  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that,  to  the  extent 
allowable  by  law,  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regidatory 
programs  and  program  amendments 
since  each  such  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h){10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
Its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 


Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  dian  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 
This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regidations. 


Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requfres  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

\n  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  dfrect  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 


Federal  Government  and  Indian  Tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  fridian  Tribes. 

Executive  Order  1J2 11— Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because  ' 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distiibution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

Section  702(d)  of  SMCRA  (30  U.S.C. 
1292(d))  provides  that  a  decision  on  a 
proposed  State  regulatory  program 
provision  does  not  constitute  a  major 
Federal  action  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)).  A  determination  has  been 
made  that  such  decisions  are 
categorically  excluded  from  the  NEPA 
process  (516  DM  8.4.A). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantia]  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
that  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 
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Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  nUe:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  geographic 
regions,  or  Federal,  State  or  local 
governmental  agencies;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subiects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  5.  2003. 
Brent  Wahlquist, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 
[FR  Doc.  03-17967  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4310-05-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CQIX)9-03-233] 
RIN  1625-AAOO 

Safety  Zone;  Head  of  the  Cuyahoga 
Regatta,  Cleveland,  OH 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  safety  zone  for  the  annual 
Head  of  the  Cuyahoga  Regatta  in 
Cleveland,  Ohio.  This  safety  zone  is 
necessary  to  control  vessel  traffic  within 
the  immediate  location  of  the  regatta 
and  to  ensiu-e  the  safety  of  life  and 
property  during  the  event.  This  safety 
zone  is  intended  to  restrict  vessel  traffic 
from  a  portion  of  the  Cuyahoga  River. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  15,  2003. 

ADDRESSES:  You  may  mail  conunents 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Cleveland 
(CGD09-03-233),  1055  East  Ninth 
Street,  Cleveland,  Ohio  44114.  Marine 
Safety  Office  Cleveland  maintains  the 
public  docket  for  this  rulemaking. 
Conunents  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  available  for 
inspection  or  copying  at  Coast  Guard 
MSO  Cleveland  between  8  a.m.  and  3:30 
p.m.,  Monday  through  Friday,  except 
Fedenil  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Allen  Turner,  U.S.  Coast 
Guard  Marine  Safety  Office  Cleveland, 
at  (216) 937-0128. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiur  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  {CGD09-03-233), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  include 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
conunents  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Coast  Guard 
MSO  Cleveland  at  the  address  under 
ADDRESSES  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

The  Head  of  the  Cuyahoga  Regatta 
will  take  place  annually  on  the 
Cuyahoga  River.  A  permanent  safety 
zone  will  be  established  on  the 
Cuyahoga  River  to  protect  competitors 
and  coiuse  markings  from  recreational 
and  commercial  vessels,  and  to  prevent 
interference  with  the  competition.  The 
safety  zone  will  only  be  activated  during 
the  regatta. 


Discussion  of  Proposed  Rule 

The  safety  zone  will  be  activated 
annually  on  the  third  Satiuday  of 
September  from  8  a.m.  until  5  p.m.  The 
safety  zone  will  encompass  the 
Cuyahoga  River  from  Collision  Bend 
down  river  to  the  mouth  of  the 
confluence  with  the  Old  River.  In  order 
to  minimize  the  impact  on  commercial 
waterway  users,  commercial  vessels  will 
be  allowed  to  transit  the  safety  zone 
between  the  hours  of  11  a.m.  and  1  p.m. 
Recreational  vessels  will  be  allowed  to 
transit  the  safety  zone  during  the  regatta 
with  an  escort  by  the  event  sponsor  or 
the  Coast  Guard. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  this  rule  under  that  Order.  It 
is  not  significant  under  the  regulatory 
policies  and  procediues  of  the 
Department  of  Homeland  Security.  We 
expect  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  imder  of  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

This  determination  is  based  on  the 
short  amount  of  time  that  vessels  will  be 
restricted  from  the  zones,  and  the  actual 
location  of  the  safety  zones  within  the 
waterways. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  woule^have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organization^ 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jimsdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  commercial  vessels 
intending  to  transit  a  portion  of  the 
activated  safety  zone. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities  for 
the  following  reasons:  The  proposed 
zone  is  only  in  effect  for  a  few  hoiu-s  on 
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the  day  of  the  event  and  there  is  a 
substantial  break  during  the  event  to 
allow  commercial  vessel  transits. 
Recreational  vessels  can  safely  pass 
through  the  proposed  safety  zones 
during  the  event  under  sponsor  or  Coast 
Guard  escort.  Before  the  activation  of 
the  safety  zone,  the  Coast  Guard  will 
issue  maritime  advisories  available  to 
users  who  may  be  impacted  through 
notification  in  the  Federal  Register,  the 
Ninth  Coast  Guard  District  Local  Notice 
to  Mariners,  and  through  Marine 
Information  Broadcasts.  Additionally, 
the  Coast  Guard  has  not  received  any 
reports  from  small  entities  negatively 
affected  during  previous  events. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  thart  this  rule  would  have  a 
significant  economic  impact  on  it. 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  and  participate 
in  the  rulemaking  process.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  coHtact  Marine 
Safety  Office  Cleveland  (see 
ADDRESSES). 

Collection  of  Information 


41983 


discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Propertv 
Rights.  ^ 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13045.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175.  ConsultaUon  and 
Coordination  with  hidian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
hidian  tribes,  or  on  die  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 


This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  nde 
under  Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  Uiat 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions,  hi 
particular,  die  Act  addresses  actions 
dial  may  result  in  die  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 


Energy  Effects 

The  Coast  Guard  has  analyzed  this 
proposed  rule  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantiy  Affect  Energy  Supply 
Distiibution.  or  Use.  VVe  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  diat  Order  because 
It  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  die  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  under  Commandant  Instruction 
Ml 64 75. IC,  which  guides  the  Coast 
Guard  in  complying  widi  die  National 


Envfronmental  Policy  Act  of  1969 
CNEPA)  (42  U.S.C.  4321-^370f),  and 
have  concluded  that  diere  are  no  factors 
in  this  case  that  would  limit  the  use  of 
categorical  exclusion  under  Section 
2.B.2  of  die  histinction.  Therefore,  diis 
rule  is  categorically  excluded  under 
Figure  2-1,  paragraph  35(a)  of  die 
Instruction,  from  further  environmental 
documentation.  A  written  categorical 
exclusion  determination  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  die  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226.  1231;  46  U.S.C 
Chapter  701;  50  U.S.C.  191.  195;  33  CFR 
105-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.920  to  read  as  follows: 

§165.920    Safety  Zone;  Head  of  the 
Cuyahoga  Regatta.  Cleveland,  OH 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  navigable  waters  of  die 
Cuyahoga  River  between  the  positions 
41°29'19'  N,  081°42'30"'  W  (ColUsion 
Bend)  and  41°29'55''  N,  081°42'24''  W 
(confluence  widi  die  Old  River).  These 
coordinates  are  based  upon  North 
American  Datum  (NAD  1983). 

(b)  Enforcement  period.  This  section 
will  be  enforced  annually  on  the  third 
Satiu-day  of  September  from  8  a.m.  until 
5  p.m. 

(c)  Regulations.  No  vessel  shall  enter, 
ti^sit  dm)ugh.  or  anchor  widiin  this 
Safety  Zone  uidess  authorized  by  the 
Captain  of  the  Port,  Cleveland  or  his 
designated  on-scene  representative. 
Commercial  vessels  may  transit  through 
die  safety  zone  from  11  a.m.  until  1  p.m. 
Recreational  vessels  may  transit  the 
safety  zone  during  the  event  under 
escort  by  die  event  sponsor  or  die  Coast 
Guard.  Permission  to  deviate  from  the 
above  rules  must  be  obtained  from  die 
Captain  of  die  Port  or  the  Patrol 
Commander  via  VHF/FM  radio.  Channel 
16  or  by  telephone  at  (216)  937-0111. 
All  persons  must  comply  with  the 
iiistiTictions  of  die  Captain  of  die  Port  or 
his  or  her  designated  representative. 
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Dated:  June  30.  2003. 
Lome  W.  Thomas, 

Commander,  Coast  Guard.  Captain  of  the  Port 
Cleveland. 

(FR  Doc.  03-17908  Filed  7-15-03;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD01-C3-066] 
RIN  1625-AE84 

Regulated  Navigation  Area;  Arthur  Kill, 
NY  and  NJ 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  Regulated  Navigation  Area 
(RNA)  to  impose  restrictions  on  vessels 
transiting  to  the  North  of  Shooters 
Island  Reach,  Elizabethport  Reach,  and 
Gulfport  Reach  of  the  Arthur  Kill  during 
U.S.  Army  Corps  of  Engineers  dredging 
operations  in  those  areas.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
and  property  on  navigable  waters  during 
Army  Corps  of  Engineers  and  Port 
Authority  of  New  York/New  Jersey 
dredging  operations  that  impinge  upon 
the  navigable  portion  of  the  channel  and 
require  the  temporary  relocation  of 
navigational  aids.  This  action  is 
intended  to  reduce  the  risks  of 
collisions,  groundings  and  other 
navigational  mishaps. 
DATES:.  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
August  15,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Waterways 
Oversight  Branch  (CGDOl-03-066), 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  room  204,  Staten 
Island,  New  York  10305.  The 
Waterways  Oversight  Branch  of  Coast 
Guard  Activities  New  York  maintains 
the  public  docket  for  this  rulemaking. 
^Comments  and  material  received  from 
the  public,  ^s  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  204, 
Coast  Guard  Activities  New  York, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  E.  Morton, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York  at  (718)  354- 
4012. 


SUPPLEMENTARY  INFORMATION: 
Request  for  Comments 

We  encoiu"age  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  yoiu  name  and 
aiddress,  identify  the  docket  number  for 
this  rulemaking  {CGDOl-03-066), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Oversight  Branch  at  the 
address  imder  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Arthiu-  Kill  Channel  is  the 
proposed  area  to  be  designated  as  an 
RNA.  This  chanifel  is  located  in  the 
waters  between  Elizabeth,  NJ  and  Staten 
Island,  NY.  The  proposed  RNA  would 
enhance  vessel  safety  during  the 
extensive  channel-deepening  project 
being  undertaken  by  the  U.S.  Army 
Corps  of  Engineers,  which  involves 
dredging  and  blasting  in  these  areas. 
Cvurent  channel  depths  restrict  the  full 
economy  of  existing  and  futme 
generations  of  deep  draft  vessels. 
Tankships  arriving  in  the  port  with 
drafts  approaching  the  45  foot 
controlling  depths  of  Ambrose  and 
Anchorage  Channels  must  lighter  some 
of  their  cargo  to  barges  in  the  deep  New 
York  Harbor  Anchorage  Grounds  in 
order  to  safely  transit  the  35  foot  Arthvu 
Kill.  This  results  in  substantial 
lightering  and  delay  costs. 

Container  vessels  caimot  lighter  in  the 
Anchorage  Grounds  and  therefore  must 
load  to  less  than  full  drafts.  This  project, 
which  is  expected  to  last  approximately 
•five  years,  will  deepen  the  existing  35- 
foot  chaimels  to  41  feet  to  accommodate 
deeper  draft  vessels.  The  dredging  areas 
will  continue  to  be  available  for  use  by 
the  general  public. 

Proposed  restrictions  on  vessel 
transits  diuing  this  project  are  as 


follows:  (1)  No  vessel  shall  enter  or 
transit  any  work  area  where  drill  barges 
and/or  dredges  are  located  without 
permission  of  Vessel  Traffic  Service 
New  York  (VTSNY).  One-way  traffic 
will  be  maintained  diuing  this  project  in 
the  active  work  areas.  Permission  to 
transit  the  work  area  will  normally  not 
be  given  diuing  blasting  operations. 

(2)  Each  vessel  transiting  in  the 
vicinity  of  the  work  areas,  where  drill 
barges  and/ or  dredges  are  located,  is 
required  to  do  so  at  "no  wake"  speed. 

(3)  No  vessel  shall  enter  the  RNA 
when  they  are  advised  by  the  drilling 
barge  or  VTSNY  that  a  misfire  or 
hangfire  has  occurred.  Vessels  already 
underway  in  the  RNA  shall  proceed  to 
clear  the  impacted  area  immediately. 

(4)  Vessel  Movement  Reporting  ' 
System  users  are  prohibited  from 
meeting  or  overtaking  other  vessels 
when  transiting  alongside  an  active 
work  area. 

(5)  Vessel  Movement  Reporting 
System  users  transiting  with  the 
prevailing  current  (as  measiu^d  from 
the  Bergen  Point  ciuxent  station)  are 
regarded  as  the  stand-on  vessel. 

(6)  Prior  to  entering  the  RNA,  the 
master,  pilot  or  operator  of  each  Vessel 
Movement  Reporting  System  user  shall 
ensure  that  they  have  sufficient 
propulsion  and  directional  control  to 
safely  navigate  the  area  imder  the 
prevailing  conditions,  and  shall  notify 
VTSNY  as  to  their  decision  regarding 
the  employment  of  assist  tugs  while 
transiting  the  RNA. 

(7)  Waiver.  The  Captain  of  the  Port 
New  York  may,  uf)on  request,  authorize 
a  deviation  from  any  regulation  in  this 
section  if  it  is  foimd  that  the  proposed 
operations  can  be  done  safely.  An 
application  for  deviation  must  be 
received  not  less  than  24  hoius  before 
the  intended  operation  and  must  state 
the  need  and  describe  the  proposal. 

(8)  Tugs  with  tows  includes  a  tug  with 
a  vessel  or  barge  in  tow,  alongside,  or 
being  pushed. 

(9)  Tug  requirements.  All  vessels  350 
feet  in  length,  or  greater,  excluding  tugs 
with  tows,  require  one  assist  tug.  All 
vessels  700  feet  in  length,  or  greater, 
excluding  tugs  with  tows,  require  a 
minimiun  of  two  assist  tugs.  All  vessels 
900  feet  in  length,  or  greater,  excluding 
tugs  with  tows,  require  a  minimum  of 
three  assist  tugs. 

(10)  Tidal  current  restrictions.  Vessels 
700  feet  in  length,  or  greater,  are 
restricted  to  movements  within  one 
hour  before  or  after  slack  water,  as 
measured  from  the  Bergen  Point  current 
station. 

(11)  Astern  tows.  Hawser  tows  are  not 
permitted  unless  an  assist  tug 
accompanies  the  tow. 
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(12)  When  sustained  winds  are  greater 
than  20  knots,  as  measured  at  the 
Bayonne  Bridge  meteorological  sensor, 
vessels  are  prohibited  from  backing  out 
of  the  Howland  Hook  Marine  Terminal. 

(13)  Sustained  winds  from  20  to  34 
knots.  In  sustained  winds  from  20  to  34 
knots:  (i)  Cargo  ships  and  tankers  in 
ballast  may  not  transit  the  RNA;  (ii)  tugs 
pushing  or  towing  alongside  tank  barges 
350  feet  in  length,  or  greater,  in  light 
condition,  require  an  assist  tug  in  the 
RNA.  ^ 

(14)  Sustained  winds  greater  than  34 
knots.  In  sustained  winds  greater  than 
34  knots,  vessels  300  gross  tons  or 
greater  and  all  tugs  with  tows  are 
prohibited  from  transiting  the  RNA. 

(15)  When  visibihty  is  less  than  one 
nautical  mile  the  entire  work  zone  is 
closed  to  vessels  over  350  feet  in  lengdi 
and  all  tugs  with  tows. 

(16)  The  Vessel  Traffic  Service  New 
York  Director  may  impose  additional 
requirements  through  VTS  measures  as 
per  33  CFR  161.11,  when  the  dredge  is 
working  in  the  most  restricted  areas  of 
the  waterway. 

This  proposed  rulemaking  is  needed 
to  reduce  the  risks  of  collisions, 
groundings,  and  other  navigational 
mishaps  associated  with  this  project. 
These  proposed  restrictions  are  similar 
to  those  currently  in  place  to  the  east  of 
the  proposed  RNA  for  the  ongoing  Kill 
Van  Kull  RNA  codified  at  33  CFR 
165.165.  They  were  originally  instituted 
during  1991-1992  when  dredging  was 
last  conducted  in  this  vicinity.  They 
were  instituted  at  that  time  in  response 
to  three  groundings  that  resulted  in  one 
oil  spill  and  one  channel  blockage. 

Public  notifications  for  specific 
dredging  dates  and  dredging  areas 
within  the  RNA  will  be  made  prior  to 
the  commencement  of  dredging  via  the 
Local  Notice  to  Mariners,  marine 
information  and  facsimile  broadcasts,  at 
New  York  Harbor  Operations  Committee 
meetings  and  on  the  internet  at: 
http://mvw.harborops.com. 

The  proposed  regulation  would 
become  effective  on  Monday,  September 
1.  2003.  II  ^ 


Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  tiiat  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Deparbnent  of  Homeland  Security 
(DHS).  ' 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  Uiat 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  imnecessary. 

This  finding  is  based  on  the  following 
reasons:  Vessels  will  be  allowed  to 
tiansit  work  areas  where  dredges  and/or 
drill  barges  are  located  unless  blasting  is 
to  be  conducted;  delays  resulting  bom 
blasting  are  expected  to  last  no  longer 
than  15  minutes  and  occur  less  than  7 
times  daily  in  any  one  area;  there  are  no 
restrictions  on  vessel  tiaffic  in  the  RNA 
in  areas  where  there  are  no  dredges  or 
drill  barges;  the  Port  Authority  of  New 
York/New  Jersey  is  working  vfith  the 
Army  Corps  of  Engineers  on  this  project 
to  ensure  future  generations  of  deep 
draft  vessels  are  able  to  use  the  Port  of 
NY/NJ;  it  will  reduce  substantial  costs 
associated  witii  lightering  operations 
currentiy  required  by  vessels  unable  to 
tiansit  the  harbor  fully  loaded,  and 
advance  notifications  will  be  made  to 
the  local  maritime  community  by  the 
Local  Notice  to  Mariners,  marine 
information  and  facsimile  broadcast,  at 
New  York  Harbor  Operations  Committee 
meetings  and  on  the  internet  at  http:// 
www.harborops.com. 

Small  Entities 


Discussion  of  Proposed  Rule 

The  proposed  RNA  encompasses  all 
waters  of  tiie  North  of  Shooters  Island 
Reach,  Elizabethport  Reach,  and 
Gulfport  Reach  in  the  Arthur  Kill.  This 
proposed  rule  is  necessary  to  safeguard 
marine  tiraffic  from  the  dangers  of  the 
dredging  and  blasting  work  proposed  in 
the  project  area. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3  f)  of  Executive  Order  12866, 


Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with      * 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

This  proposed  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
a  portion  of  the  North  of  Shooters  Island 
Reach,  Elizabethport  Reach,  or  Gulfport 
Reach  of  the  Artiiur  Kill  during  the  time 
this  RNA  is  effective. 


This  RNA  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
die  following  reasons:  Vessels  will  be 
allowed  to  transit  work  areas  where 
dredges  and/or  drill  barges  are  located 
imless  blasting  is  to  be  conducted; 
delays  resulting  from  blasting  are 
expected  to  last  no  longer  than  15 
minutes  and  occur  less  than  7  times 
daily  in  any  one  area;  Uiere  are  no 
restrictions  on  vessel  ti-affic  in  the  RNA 
m  areas  where  tiiere  are  no  dredges  or 
drill  barges;  the  Port  Authority  of  New 
York/New  Jersey  is  working  with  the 
Army  Corps  of  Engineers  on  this  project 
to  ensure  futiire  generations  of  deep 
draft  vessels  are  able  to  use  the  Port  of 
NY/NJ;  and  it  will  reduce  substantial 
costs  associated  with  lightering 
operations  currentiy  required  by  vessels 
unable  to  transit  the  harbor  fully  loaded. 
Before  the  effective  date  we  will  ensure 
wide  dissemination  of  maritime 
advisories  vddely  available  to  users  of  • 
die  Arthur  Kill  by  the  Local  Notice  to 
Mariners,  marine  information  and 
facsimile  broadcast,  at  New  York  Harbor 
Operations  Committee  meetings,  and  on 
the  internet  at  http:// 
www.harborops.com. 

ff  you  think  tiiat  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 
Assistance  for  Small  Entities 

Under  section  213(a)  of  die  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
understanding  diis  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
diem  and  participate  in  die  rulemaking, 
ff  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  E.  Morton,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  at  (718)  354-4012. 
Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  goveminents  and 
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would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govenunent.  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  woidd  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  nde 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  anedyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Ccnceming  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,  We  have 


determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  dociunentation.  This 
proposed  rule  fits  paragraph  34(g)  as  it 
establishes  a  Regulated  Navigation  Area. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701:  50  U.S.C.  191,  195;  33  CFR 
1.05-l{g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  Add  §  165.171  to  read  as  follows: 

§  165.171     Regulated  Navigation  Area; 
Arttiur  Kill,  NY  and  NJ. 

(a)  Regulated  Navigation  Area.  The 
following  area  is  a  Regulated  Navigation 
Area:  All  waters  of  the  North  of 
Shooters  Island  Reach,  Elizabethport 
Reach,  and  Gulfport  Reach  in  the  Arthur 
Kill. 

(b)  Enforcement  period.  This  section 
will  be  enforced  from  8  a.m.  on 
Monday,  September  1,  2003  until  the 
dredging  project  is  completed. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene-patrol  personnel. 
These  personnel  comprise 


commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

(3)  No  vessel  shall  enter  or  transit  any 
work  area  where  drill  barges  and/or 
dredges  are  located  without  permission 
of  Vessel  Traffic  Service  New  York 
(VTSNY).  One-way  traffic  will  be 
maintained  during  this  project  in  the 
active  work  areas.  Permission  to  transit 
the  work  area  will  normally  not  be  given 
during  blasting  operations. 

(4)  Each  vessel  transiting  in  the 
vicinity  of  the  work  areas,  where  drill 
barges  and/or  dredges  are  located,  is 
required  to  do  so  at  "no  wake"  speed. 

(5)  No  vessel  shall  enter  the  RNA 
when  they  are  advised  by  the  drilling 
barge  or  VTSNY  that  a  misfire  or 
hangfire  has  occurred.  Vessels  already 
underway  in  the  RNA  shall  proceed  to 
clear  the  impacted  area  immediately. 

(6)  Vessel  Movement  Reporting 
System  users  are  prohibited  from 
meeting  or  overtaking  other  vessels 
when  transiting  alongside  an  active 
work  area. 

(7)  Vessel  Movement  Reporting 
System  users  transiting  with  the 
prevailing  current  (as  measured  from 
the  Bergen  Point  current  station)  are 
regarded  as  the  stand-on  vessel. 

(8)  Prior  to  entering  the  RNA,  the 
master,  pilot  or  operator  of  each  Vessel 
Movement  Reporting  System  user  shall 
ensiu-e  that  they  have  sufficient 
propulsion  and  directional  control  to 
safely  navigate  the  area  under  the 
prevailing  conditions,  and  shall  notify 
VTSNY  as  to  their  decision  regarding 
the  employment  of  assist  tugs  while 
transiting  the  RNA. 

(9)  IVcuVer.  The  Captain  of  the  Port 
New  York  may.  upon  request,  authorize 
a  deviation  bom  any  regulation  in  this 
section  if  it  is  found  that  the  proposed 
operations  can  be  done  safely.  An 
application  for  deviation  must  be 
received  not  less  than  24  hours  before 
the  intended  operation  and  must  state 
the  need  and  describe  the  proposed. 

(10)  Tugs  with  tows  includes  a  tug 
with  a  vessel  or  barge  in  tow,  alongside, 
or  being  pushed. 

(11)  Tug  requirements.  All  vessels  350 
feet  in  length,  or  greater,  excluding  tugs 
with  tows,  require  one  assist  tug.  All 
vessels  700  feet  in  length,  or  greater, 
excluding  tugs  with  tows,  require  a 
minimum  of  two  assist  tugs.  All  vessels 
900  feet  in  length,  or  greater,  excluding 
tugs  with  tows,  require  a  minimum  of 
three  assist  tugs. 

(12)  Tidal  current  restrictions.  Vessels 
700  feet  in  length,  or  greater,  are 
restricted  to  movements  within  one 
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hour  before  or  after  slack  water,  as 
measured  from  the  Bergen  Point  current 
station 

(13)  Astern  tows.  Hawser  tows  are  not 
permitted  imless  an  assist  tug 
accompanies  the  tow. 

(14)  When  sustained  winds  are  greater 
than  20  knots,  as  measured  at  the 
Bayonne  Bridge  meteorological  sensor, 
vessels  are  prohibited  from  backing  out 
of  the  Howland  Hook  Marine  Terminal. 

(15)  Sustained  winds  from  20  to  34 
knots.  In  sustained  winds  from  20  to  34 
knots: 

(i)  Cargo  ships  and  tankers  in  ballast 
may  not  transit  the  RNA; 

(ii)  Tugs  pushing  or  towing  alongside 
tank  baizes  350  feet  in  length,  or  greater, 
in  light  condition,  require  an  assist  tue 
in  the  RNA.  ® 

(16)  Sustained  winds  greater  than  34 
knots,  hi  sustained  winds  greater  than 
34  knots,  vessels  300  gross  tons  or 
greater  and  all  tugs  with  tows  are 
prohibited  from  transiting  the  RNA. 

(17)  When  visibility  is  less  than  one 
nautical  mile  the  entire  work  zone  is 
closed  to  vessels  over  350  feet  in  length 
and  all  tugs  with  tows. 

(18)  The  Vessel  Traffic  Service  New 
York  Director  may  impose  additional 
requirements  through  VTS  measures,  as 
per  33  CFR  161.11,  when  the  dredge  is 
working  in  the  most  restricted  areas  of 
the  waterway. 

Dated:  July  9,  2003. 
John  L.  Grenier, 

Captain.  Coast  Guard,  Acting  Commander 

First  Coast  Guard  District. 

[FR  Doc.  03-17906  Filed  7-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Docket  No.  NY61-259,  FRL-7528- 

5]  I 

Approval  and  Promulgation  of 
implementation  Plans;  New  York  State 
Implementation  Plan  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  approve  a 
revision  to  the  New  York  State 
hnplementation  Plan  (SIP)  for  ozone 
concerning  the  control  of  volatile 
organic  compounds.  The  SIP  revision 
consists  of  amendments  to  New  York 
Codes.  Rules  and  Regulations.  Part  228. 
"Surface  Coating  Processes."  This  SIP 
revision  consists  of  a  control  measure 


needed  to  meet  the  shortfall  emissions 
reduction  identified  by  EPA  in  New 
York's  1-hour  ozone  attainment 
demonstration  SIP.  The  intended  effect 
of  this  action  is  to  approve  a  control 
strategy  required  by  New  York's  SiP 
which  will  result  in  emission  reductions 
that  will  help  achieve  attainment  of  the 
national  ambient  air  quality  standard  for 
ozone. 

DATES:  Comments  must  be  received  on 
or  before  August  15.  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Raymond  Werner, 
Chief.  Air  Programs  Branch. 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway.  25th 
Floor.  New  York,  New  York  1 0007- 
1866.  Electronic  comments  could  be 
sent  either  to  Wemer.Raymond@epa.gov 
or  to  http://www.regulations.gov,  which 
is  an  alternative  method  for  submitting 
electronic  comments  to  EPA.  Go  directly 
to  http://www.reguIations.gov,  then 
select  "Envfronmental  Protection 
Agency"  at  the  top  of  the  page  and  use 
the  "go"  button.  Please  follow  the  on- 
line instructions  for  submitting 
conunents. 

A  copy  of  the  New  York's  submittal 
IS  available  at  the  following  addresses 
for  inspection  during  normal  business 
hoiu^: 

Environmental  Protection  Agency. 
Region  2  Office.  Air  Programs  Branch. 
290  Broadway.  25th  Floor.  New  York 
New  York  10007-1866. 

New  York  State  Department  of 
Environmental  Conservation.  Division 
of  Air  Resources.  625  Broadway, 
Albany,  New  York  12233. 
FOR  FURTHER  INFORMATION  CONTACT:  Kirk 
J.  Wieber,  Air  Programs  Branch. 
Environmental  Protection  Agency,  290 
Broadway,  25th  Floor,  New  York,  New 
York  10007-1866,  (212)  637-3381  or 
Wieber.Kirk@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  What  Is  Required  by  the  Clean  Air 
Act  and  How  Does  It  Apply  to  New 
York? 

Section  182  of  the  Clean  Air  Act  (Act) 
specifies  the  required  State 
hnplementation  Plan  (SIP)  submissions 
and  requfrements  for  areas  classified  as 
nonattainment  for  ozone  and  when 
these  submissions  and  requirements  are 
to  be  submitted  to  EPA  by  the  states. 
The  specific  requirements  vary 
depending  upon  the  severity  of  the 
ozone  problem.  The  New  York- 
Northern  New  Jersey— Long  Island  area 
is  classified  as  a  severe  ozone 
nonattainment  area.  Under  section  182, 
severe  ozone  nonattainment  areas  were 


required  to  submit  demonstrations  of 
how  they  would  attain  the  1-hour 
standard.  On  December  16. 1999  (64  FR 
70364).  EPA  proposed  approval  of  New 
York's  1-hour  ozone  attainment 
demonstrationSIP  for  the  New  York- 
Northern  New  Jersey— Long  Island 
nonattainment  area,  hi  that  rulemaking, 
EPA  identified  an  emission  reduction 
shortfall  associated  with  New  York's  1- 
hour  ozone  attainment  demonstration 
SIP.  and  requfred  New  York  to  address 
the  shortfall,  hi  a  related  matter,  the 
Ozone  Transport  Commission  (OTC) 
developed  six  model  rules  which 
provided  control  measures  for  a  number 
of  source  categories  and  estimated 
emission  reduction  benefits  from 
implementing  these  model  rules.  These 
model  rules  were  designed  for  use  by 
states  in  developing  their  own 
regulations  to  achieve  additional 
emission  reductions  to  close  emission 
shortfalls. 

On  February  4.  2002  (67  FR  5170) 
EPA  approved  New  York's  1-hour  ozone 
attainment  demonstration  SIP.  This 
approval  included  an  enforceable 
commitment  submitted  by  New  York  to 
adopt  additional  control  measures  to 
close  the  shortfall  identified  by  EPA  for 
attainment  of  the  1-hour  ozone 
standard. 

n.  What  Was  Included  in  New  York's 
Submittal?  ^ 

On  April  30,  2003,  Carl  Johnson. 
Deputy  Commissioner,  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC),  submitted  to 
EPA  a  revision  to  the  SIP  which 
included  state-proposed  revisions  to 
NYCRR,  Part  228,  "Surface  Coating 
Processes."  The  proposed  revisions  to 
Part  228  will  provide  volatile  organic 
compound  (VOC)  emission  reductions 
to  address,  in  part,  the  shortfall 
identified  by  EPA.  New  York  used  the 
OTC  model  rule  as  a  guideline  to 
develop  Part  228. 

A.  What  Do  the  Revisions  to  Part  228, 
"Surface  Coating  Processes"  Consist  Of? 

The  majority  of  the  proposed 
revisions  to  part  228  pertain  to  mobile 
equipment  repair  and  refinishing 
(MERR)  requirements,  including  VOC 
content  limits  for  several  MERR  coating 
lines.  The  proposed  revisions  to  part 
228  establish  that,  beginning  January  1, 
2005.  a  person  may  not  apply  to  mobile 
equipment  or  mobile  equipment 
components  any  automotive 
pretreatment  primer,  automotive 
primer-surfacer.  automotive  primer- 
sealer,  automotive  topcoat  or 
automotive  specialty  coatings  that 
contain  VOCs  in  excess  of  the  VOC 
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content  limits  specified  by  New  York  for 
those  products. 

In  addition,  the  proposed  revisions  to 
part  228  establish  that,  beginning 
January  1,  2001,  a  person  at  a  facility 
subject  to  the  MERR  provisions  of  Part 
228  must  use  one  or  more  of  the 
following  application  techniques  to 
apply  MERR  or  color-matching  coatings: 
flow/curtain  coating;  dip  coating; 
cotton-tipped  swab  application;  electro- 
deposition  coating;  high-volume,  low- 
pressure  spraying;  electrostatic  spray; 
airless  spray;  and  other  coating 
application  methods  approved  by  the 
NYSDEC  which  can  achieve  emission 
reductions  equivalent  to  high-volume, 
low-pressure  spray  or  electrostatic  spray 
application  methods. 

The  proposed  revisions  to  part  228 
also  include  clarifications  to  definitions; 
permit  requirements;  exemptions;  VOC 
emission  control  requirements;  test 
methods,  including  capture  efficiency 
test  protocols  and  test  methods; 
equipment  cleaning  specifications;  and 
recordkeeping  requirements. 

m.  What  Is  EPA's  Conclusion? 

EPA  has  evaluated  New  York's 
submittal  for  consistency  with  the  Act, 
EPA  regulations,  and  EPA  policy.  EPA 
has  determined  that  the  proposed 
revisions  made  to  part  228,  entitled, 
"Surface  Coating  Processes"  meet  the 
SIP  revision  reouirements  of  the  Act. 

In  addition,  tne  proposed  revisions  to 
part  228,  "Surface  Coating  Processes" 
are  being  processed  under  a  procedure 
called  parallel  processing,  whereby  EPA 
proposes  nilemaking  action  concurrent 
with  the  state's  procedures  for 
amending  its  regulations.  If  the 
proposed  revisions  to  part  228  are 
substantially  different  than  those 
identified  in  this  document,  EPA  will 
evaluate  those  changes  and  may  publish 
another  notice  of  proposed  rulemaking. 
If  no  substantial  changes  are  made  to 
part  228  as  cited  in  this  document,  EPA 
will  publish  a  final  rulemaking  on  the 
revisions.  The  final  rulemaking  action 
by  EPA  will  occiu  only  after  the  SIP 
revision  has  been  adopted  by  New  York 
and  submitted  formally  to  EPA  for 
incorporation  into  the  SIP. 

rv.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regidatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 


22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  Regidatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  imfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  t^e  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Act. 
This  proposed  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Act.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  proposed  rule  does  not 


impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Intergovermnental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  July  1,2003. 
Jane  M.  Kenny, 

Regional  Administrator,  Region  2. 

[FR  Doc.  03-18003  Filed  7-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  136 
[FRL-7527-8] 
RIN  2040-AD53 

Guidelines  Establishing  Test 
Procedures  for  ttie  Analysis  of 
Pollutants;  Procedures  for  Detection 
and  Quantitation;  Reopening  of 
Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule  and  Notice  of 
Document  Availability;  reopening  of 
comment  period. 

summary:  The  U.S.  Enviroiunental 
Protection  Agency  is  reopening  the 
comment  period  for  the  proposed  rule 
and  the  notice  of  document  availability 
(NODA)  regarding  EPA's  assessment  of 
detection  and  quantitation  procedures. 
The  proposed  rule  and  the  NODA  were 
published  in  the  Federal  Register  on 
March  12,  2003  (68  FR  11770  and  68  FR 
11791,  respectively),  and  the  comment 
periods  for  both  were  scheduled  to  end 
on  July  10,  2003.  The  Agency  is 
reopening  the  comment  periods  for  30 
days,  and  they  will  now  end  on  August 
15,  2003. 

DATES:  Comments  must  be  postmarked, 
delivered  by  hand,  or  electronically 
mailed  on  or  before  August  15,  2003. 
Comments  provided  electronically  will 
be  considered  timely  if  they  are 
submitted  by  11:59  p.m.  Eastern  Time 
on  August  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to  Water  Docket,  U.S. 
Environmental  Protection  Agency 
(4101T),  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC,  20460,  or 
electronically  through  EPA  Dockets  at 
http://www.epa.gov/edocket/.  Attention 
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Docket  No.  OW-2003-0002.  See  Unit  C 
of  the  SUPPLEMENTARY  INFORMATION 
section  of  the  March  12,  2003,  Federal 
Register  notice  for  the  proposed  rule  (68 
FR  11771-11772)  and  Unit  I.B  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  March  12,  2003.  Federal  Register 
notice  for  the  NODA  (68  FR  11791- 
11792)  for  additional  ways  to  submit 
comments  and  more  detailed 
instructions. 

FOR  ajRTHER  INFORMATION  CONTACT: 
WiUiam  Telliard;  Engineering  and 
Analysis  Division  (4303T);  Office  of 
Science  .and  Technology;  Office  of 
Water;  U.S.  Environmental  Protection 
Agency;  Ariel  Rios  Building;  1200 
Pennsylvania  Avenue,  NW.; 
Washington,  DC  20460,  or  call  (202) 
566-1061  or  E-mail  at 
teUiard.wiUiam@epa.gov.  t 

SUPPLEMENTARY  INFORMATION: 


A.  Background 

EPA's  method  detection  limit  (MDL) 
and  minimum  level  of  quantitation  (ML) 
are  used  to  define  analytical  method 
.     (test)  sensitivity  under  the  Clean  Water 
Act  (CWA).  In  February  2003,  EPA's 
Office  of  Water  completed  an 
assessment  of  detection  and 
quantitation  concepts  and  their 
application  under  CWA  programs.  On 
March  12,  2003,  EPA  published  a 
document  (68  FR  11791)  making 
available  for  public  comment  an 
assessment  document  entitled 
"Technical  Support  Document  for  the 
Assessment  of  Detection  and 
Quantitation  Concepts"  (EPA  821-R- 
03-005,  February  2003).  On  the  same 
date,  EPA  also  published  proposed 
revisions  to  the  current  EPA  procedure 
for  determining  test  sensitivity  under 
EPA's  CWA  programs  (available  at  40 
CFR  part  136,  appendix  B)  (68  FR 
11770).  The  proposed  revisions  include 
clarifications  and  improvements  based 
on  the  assessment  of  the  MDL,  ML,  and 
other  approaches  for  defining  test 
sensitivity;  peer  review  of  the 
assessment;  and  stakeholder  comments 
on  the  existing  MDL  procedure. 

The  120-day  public  comment  periods 
established  for  the  proposed  rule  and 
NODA  were  scheduled  to  end  July  10, 
2003.  EPA  received  a  request  to  extend 
,  the  public  comment  for  the  proposed 
rule  period  beyond  that  due  date. 

In  order  to  give  the  public  enough 
time  to  review  and  comment  on  the 
proposed  rule,  EPA  is  reopening  the 
comment  period  for  an  additional  30 
days  to  August  15,  2003,  for  each  of 
those  documents. 


B.  Reopening  of  Comment  Period 

This  dociunent  reopens  the  public 
conunent  periods  established  in  the 
Federal  Register  issued  on  March  12 
2003  (68  FR  11770  and  68  FR  11791). 
In  those  documents,  EPA  requested 
public  comments  on  the  Agency's 
proposed  rule  and  on  the  assessment 
document  entitled  "Technical  Support 
Dociunent  for  the  Assessment  of 
Detection  and  Quantitation  Concepts" 
(EPA  821-R-03-O05.  February,  2003). 
EPA  is  hereby  reopening  the  comment 
periods  to  August  15.  2003. 

To  submit  comments,  or  access  the 
official  public  docket,  please  follow  the 
detailed  instructions  as  provided  in  the 
SUPPLEMENTARY  INFORMATION  sections  of 
the  Marcii  12,  2003  Federal  Register 
actions  for  the  proposed  rule  (68  FR 
11771-11772)  and  the  NODA  (68  FR 
11791-11792).  If  you  have  questions, 
consult  the  person  listed  imder  the  FOR 
FURTHER  INFORMATION  CONTACT  section  of 
this  action. 

Dated:  July  9,  2003. 
G.  Tracy  Mehan,  m, 

Assistant  Administrator  for  Water 

[FR  Doc.  03-17875  Filed  7-15-03;  8:45  am] 
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the  Food  Quality  Protection  Act  (FQPA) 
of  1996.  By  law,  EPA  is  required  by 
August  2006  to  reassess  the  tolerances 
in  existence  on  August  2, 1996.  Because 
all  the  tolerances  were  previously 
reassessed,  no  reassessments  are 
coimted  here  toward  the  August  2006 
review  deadline. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0092,  must  be 
received  on  or  before  September  15. 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Nevola,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 

0001;  telephone  number:  (703)  308- 
8037;  e-mail  address: 

nevoIa.joseph@epa.gov. 
SUPPLEMENTARY  INFORMATION: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0092;  FRL-7301-5] 

Aldicarb,  Atrazine,  Cacodylic  acid, 
CartMfuran,  et  al.;  Proposed  Tolerance 
Actions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  This  document  proposes  to 
revoke  specific  meat,  milk,  poultry,  and 
egg  tolerances  for  residues  of  the 
insecticides  aldicarb,  carbofuran,        ' 
diazinon,  and  dimethoate;  herbicides 
atrazine,  metolachlor,  and  sodium 
acifluorfen;  fungicides  fenarimol, 
propiconazole.  and  thiophanate-methyl; 
and  the  defoliant  cacodylic  acid.  EPA 
determined  that  there  are  no  reasonable 
expectations  of  finite  residues  in  or  on 
meat,  milk,  poultry,  or  eggs  for  the 
aforementioned  pesticide  active 
ingredients  and  that  diese  tolerances  are 
no  longer  needed.  Also,  this  document 
proposes  to  modify  specific  fenarimol 
tolerances.  The  regulatory  actions 
proposed  in  this  document  contribute 
toward  the  Agency's  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  section  408(q),  as  amended  by 


L  General  Information 

-    A.  Does  this  Action  Apply  to  Me? 
You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  To  determine  whether 
you  or  your  business  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  n.  A.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  pubhc  docket  for  this  action 
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under  docket  identification  (ID)  number 
OPP-2003-0092.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  hUp:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/TitIe_40/40cfrl  80_00.html,  a 
beta  site  currently  under  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa:gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA!s 
policy  is  that  copyrighted  materi-il  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 


intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
avciilable  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoiu  comment.  Please 
ensiue  that  yoiu-  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
yoiu-  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 


in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu-  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoiu- 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Yoiu  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  euid 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0092.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP-      ' 
2003-0092.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captxires  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0092. 

3.  By  hand  delivery  or  courier.  Deliver 
yoiu-  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
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Davis  Hwy.,  Arlington.  VA,  Attention: 
Docket  ID  Number  OPP-2003-0092. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.1. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  die  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  wiUiin  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  Uiat  does  not  contain  the 
infoimation  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Jnformation  not  marked  as  CBI  will  be 
Included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  die  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
informadon  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiue  proper  receipt  by  EPA, 
be  sure  to  identify  die  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 


F.  What  Can  I  do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the  Agency 
Proposes  to  Revoke? 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  any 
person  to  state  an  interest  in  retaining 
a  tolerance  proposed  for  revocation.  If 
EPA  receives  a  comment  within  the  60- 
day  period  to  diat  effect,  EPA  will  not 
proceed  to  revoke  the  tolerance 
immediately.  However,  EPA  will  take 
steps  to  ensure  the  submission  of  any 
needed  supporting  data  and  will  issue 
an  order  in  the  Federal  Register  under 
FFDCA  section  408(f)  if  needed.  The 
order  would  specify  data  needed  and 
the  time  fi-ames  for  its  submission,  and 
would  require  that  within  90  days  some 
person  or  persons  notify  EPA  diat  diey 
will  submit  die  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FFDCA. 

EPA  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  of  the  final  rule.  If  you  fail  to  file 
an  objection  to  die  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  die  final  rule.  After  die 
specified  time,  issues  resolved  in  the 
final  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

II.  Background 

A.  What  Action  is  the  Agency  Taking? 
EPA  is  proposing  to  revoke  specific 
meat,  milk,  poultry,  and  egg  tolerances 
for  residues  of  the  insecticides  aldicarb, 
carbofuran.  diazinon,  and  dimethoate: 
herbicides  atrazine,  metolachlor.  and 
sodium  acifluorfen;  fungicides 
fenarimol,  propiconazole,  and 
thiophanate-mediyl:  and  the  defoliant 
cacodylic  acid  because  die  Agency  has 
concluded  that  there  is  no  reasonable 
expectation  of  finite  residues  in  or  on 
the  commodities  associated  with  those 
tolerances,  and  therefore  these 
tolerances  are  no  longer  needed.  Also, 
EPA  is  proposing  to  modify  specific 
fenarimol  tolerances. 

The  determinations  that  there  are  no 
reasonable  expectations  of  finite 
residues  for  the  tolerances  listed  in  this 
document  were  made  based  on  feeding 
studies  submitted  since  die  time  that  the 
tolerances  were  originally -established. 
These  feeding  studies  used  exaggerated 
amounts  of  the  compound  and  did  not 
show  measurable  residues  of  the 
pesticides  tested.  The  Agency  originally 
made  the  determination  that  there  is  no 
reasonable  expectation  of  finite  residues 


for  the  pesticide  active  ingredient/ 
commodity  combinations  listed  in  this 
proposal  in  memoranda  of  March  6, 
2002;  March  25,  2002;  April  21,  2002- 
July  1.  2002;  and  July  23,  2002.  Because 
there  was  no  expectation  of  finite 
residues,  in  subsequent  memoranda  of 
May  3.  2002;  June  3.  2002;  July  11,  2002- 
and  July  23.  2002,  die  Agency  declared  ' 
these  tolerances  as  safe  and  counted 
these  tolerances  toward  meeting  the 
tolerance  reassessment  requirements 
listed  in  FFDCA  section  408(q).  Copies 
of  these  memoranda  can  be  found  in  the 
public  docket  for  this  proposed  rule. 
Because  EPA  determined  that  there  is 
no  reasonable  expectation  of  finite 
residues,  under  40  CFR  180.6  die 
tolerances  are  no  longer  needed  under 
the  FFDCA  and  can  be  proposed  for 
revocation. 

1.  Aldicarb.  Based  on  available 
ruminant  feeding  and  storage  stability 
data,  EPA  determined  diat  there  is  no 
reasonable  expectation  of  finite  residues 
of  aldicarb  and  its  carbamate 
metabolites  in  milk  and  livestock 
commodities.  The  associated  tolerances 
are  no  longer  needed  under  40  CFR 
180.6(a)(3).  Therefore,  EPA  is  proposing 
to  revoke  the  tolerances  in  40  CFR 
180.269  for  the  combined  residues  of 
the  insecticide  and  nematocide  aldicarb 
(2-methyl-2- 

(methylthio)propionaldehyde  O- 
(methylcarbamoyl)  oxime  and  its 
cholinesterase-iiihibiting  metabolites  2- 
mediyl  2-(mediylsulfinyl) 
propionaldehyde  O-(mediylcarbamoyl) 
oxime  and  2-methyl-2-  (methylsulfonyl) 
propionaldehyde  O-(mediylcarbamoyl) 
oxime  in  or  on  the  following:  catde,  fat; 
catde,  meat;  cattle  meat  byproducts; 
goat,  fat;  goat,  meat;  goat,  meat 
byproducts;  hog,  fat;  hog.  meat;  hog, 
meat  byproducts;  horse,  fat;  horse,  meat; 
horse,  meat  byproducts;  and  sheep,  fat; 
sheep,  meat;  sheep,  meat  byproducts; 
and  milk. 

2.  Atrazine.  Based  on  available 
ruminant  and  poultry  feeding  daU.  EPA 
determined  that  there  is  no  reasonable 
expectation  of  finite  residues  of  atrazine 
in  fat.  meat,  and  meat  byproducts  of 
hogs  and  poultry;  and  eggs.  These 
tolerances  are  no  longer  needed  under 
40  CFR  180.6(a)(3).  Therefore,  EPA  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.220  for  residues  of  the 
herbicide  atrazine  in  or  on  hog,  fat;  hog. 
meat;  hog,  meat  byproducts;  poultry,  fat; 
poultry,  meat;  poultry,  meat  byproducts; 
and  egg. 

3.  Cacodylic  acid  (dimethylarsinic 
acid).  Arsenic  is  ubiquitous  and 
abundant  in  the  environment.  Studies 
show  that  arsenicals  are  methylated  in 
animals  to  potentially  significant  levels 
of  dimethyl  arsenate.  Also,  avadable 
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data  show  that  background  levels  of 
dimethyl  arsenate  (cacodylate)  found  in 
beef  tissues  and  milk  may  substantially 
exceed  those  incurred  from  the 
maximiun  theoretical  dietary  burden 
from  ingestion  of  feed  stuffs  derived 
from  raw  agricultural  commodities 
treated  with  cacodylic  acid  at  the 
maximum  supported  use  rates.  Based  on 
all  these  data,  EPA  determined  that 
tolerances  for  residues  of  cacpdylic  acid 
in  beef  tissues  and  milk  are  no  longer 
needed  under  40  CFR  180.6(a)(3). 
Therefore,  EPA  is  proposing  to  revoke 
the  tolerances  in  40  CFR  180.311  for 
residues  of  the  defoliant  cacodylic  acid 
(dimethylarsinic  acid),  expressed  as  As2 
G3,  in  or  on  cattle,  fat;  cattle,  kidney; 
cattle,  liver;  cattle,  meat;  and  cattle  meat 
byproducts  (except  kidney  and  liver). 
Furthermore,  in  order  to  conform  to 
current  Agency  practice,  in  40  CFR 
180.311,  EPA  is  proposing  to  revise  the 
tolerance  commodity  terminology  for 
"cottonseed"  to  "cotton,  undelinted 
seed." 

4.  Carbofumn.  Based  on  available 
dairy  cattle  feeding  data,  EPA 
determined  that  there  is  no  reasonable 
expectation  of  finite  residues  of 
carbofuran  and  its  metabolites  in  fat, 
meat,  and  meat  byproducts  of  cattle, 
goats,  hogs,  horses  and  sheep.  These 
tolerances  are  no  longer  needed  under 
40  CFR  180.6(a)(3).  Therefore,  EPA  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.254  for  the  combined  residues 
of  the  insecticide  carbofuran  (2,3- 
dihydro-2 ,2-dimethy  1-  7-benzofurany  1-N- 
methylcarbamate),  its  carbamate 
metabolite  2,3-dihydro-2,2-dimethyl-3- 
hydroxy-7-benzofuranyl-N- 
methylcarbamate,  and  its  phenolic 
metabolites  2,3-dihydro-2,  2-dimethyl-7- 
benzofuranol,  2,3-dihydro-2,2-dimeUiyl- 
3,-oxo-7-benzofuranol  and  2,3-dihydro- 
2,2-dimethyl-3,7-benzofurandiol  in  or 
on  the  following  commodities:  Cattle, 
fat;  cattle,  meat;  cattle  meat  byproducts; 
goats,  fat;  goats,  meat;  goats,  meat 
byproducts;  hogs,  fat;  hogs,  meat;  hogs, 
meat  byproducts;  horses,  fat;  horses, 
meat;  horses,  meat  byproducts;  sheep, 
fat;  sheep,  meat;  and  sheep,  meat 
byproducts. 

5.  Diazinon.  Based  on  available  cattle 
dermal  treatment  and  feeding  data,  EPA 
determined  that  there  is  no  reasonable 
expectation  of  finite  residues  in  or  on 
meat  and  meat  byproducts  from  the 
registered  uses  of  cattle  ear  tags  or  from 
consumption  of  diazinon-treated  feed 
items  by  cattle.  These  tolerances  are  no 
longer  needed  under  40  CFR  180.6(a)(3). 

'  A  tolerance  for  milk  is  not  required  as 
long  as  the  ear  tag  labels  maintain  that 
use  is  for  beef  cattle  and  non-lactating 
dairy  cattle,  only.  Therefore,  EPA  is 
proposing  to  revoke  the  tolerances  in  40 


CFR  180.153  for  residues  of  the 
insecticide  diazinon  in  or  on  cattle, 
meat  (fat  basis)  (PRE-S  appli)  eind  cattle, 
meat  byproducts  (fat  basis)  (PRE-S 
appli). 

6.  Dimethoate.  Metabolism  and 
feeding  studies  in  nuninants  and 
poultry  showed  no  detectable  residues 
of  dimethoate  in  muscle,  fat,  kidney, 
liver,  milk,  and  egg  samples.  However, 
residues  of  omethoate,  its  oxygen 
analog,  were  found  in  liver  and  egg 
whites  samples  and  residues  of 
dimethoate  carboxylic  acid  were  found 
in  liver,  egg  whites,  and  milk  samples. 
Based  on  these  available  ruminant  and 
poultry  metabolism  and  feeding  data, 
EPA  determined  that  there  is  no 
reasonable  expectation  of  finite  residues 
of  concern  in  meat,  fat,  and  kidney  of 
livestock  (ruminants  and  poultry)  from 
ingestion  of  dimethoate  treated  crop  and 
feed  items.  These  tolerances  are  no 
longer  needed  under  40  CFR  180:6(a)(3). 
Therefore,  EPA  is  proposing  to  revoke 
the  tolerances  in  40  CFR  180.204  for 
total  residues  of  the  insecticide 
dimethoate  (0,0-dimethyl  S-(N- 
methylcarbamoylmethyl) 
phosphorodithioate)  including  its 
oxygen  analog  (0,0-dimethyl  S-(N- 
methylcarbamoylmethyl) 
phosphorothioate)  in  or  on  the 
following  commodities:  Cattle,  fat; 
cattle,  meat;  goat,  fat;  goat,  meat;  hog, 
fat;  hog,  meat;  horse,  fat;  horse,  meat; 
poultry,  fat;  poultry,  meat;  sheep,  fat; 
and  sheep,  meat.  Use  of  dimethoate  on 
other  commodities,  including  food  and 
feed  commodities,  will  be  addressed  in   . 
the  "Report  on  FQPA  Tolerance 
Reassessment  Progress  and  Interim  Risk 
Management  Decision"  (IRED),  which 
EPA  will  complete  in  the  near  future. 

Also,  EPA  is  proposing  in  40  CFR 
180.204  to  remove  the  "(N)"  designation 
from  all  entries  to  conform  to  current 
Agency  administrative  practice  ("(N)" 
designation  means  negligible  residues). 

7.  Fenarimol.  Fenarimol  tolerances 
were  reassessed  according  to  the  FQPA 
standard  in  the  August  2002  "Report  of 
the  FQPA  Tolerance  Reassessment 
Progress  and  Risk  Management  Decision 
(TRED)  for  Fenarimol."  The  Agency 
extrapolated  data  from  a  28-day 
ruminant  feeding  study  of  exaggerated 
dietary  burdens  to  the  IX  feeding  rate, 
and  examined  the  expected  impact  of 
the  average  theoretical  dietary  burden 
from  wet  apple  pomace  (calculated 
using  Food  and  Drug  Administration 
monitoring  data  for  apples).  Of  the 
ciurently  registered  uses  of  fenarimol, 
wet  apple  pomace  is  the  only 
commodity  considered  a  livestock  feed 
item.  (Dry  apple  pomace  is  no  longer 
considered  a  significant  feed  item).  For 
cattle,  goats,  horses,  and  sheep,  the 


Agency  concluded  from  monitoring, 
feeding,  and  metabolism  data  that 
tolerances  for  liver  should  be  effectively 
decreased  from  0.1  to  0.05  parts  per 
million  (ppm)  and  tolerances  for  meat 
byproducts  should  be  increased  from 
0.01  to  0.05  ppm  based  on  the  highest 
residue  found  on  an  organ  tissue;  i.e., 
liver.  Because  both  liver  and  meat 
byproduct  tolerances  were  reassessed  at 
the  same  level  (0.05  ppm)  for  cattle, 
goats,  horses,  and  sheep,  the  Agency 
recommended  covering  residues  in  liver 
by  the  reassessed  tolerances  for  meat 
byproducts,  revising  each  commodity 
terminology  to  "meat  byproducts, 
except  kidney,"  and  revoking  existing 
liver  tolerances  at  0.1  ppm  since  they 
are  no  longer  needed.  EPA  issued  a 
finding  in  this  TRED  that  these  revised 
tolerances  are  safe,  as  required  by 
section  408  of  FFDCA. 

Therefore,  EPA  is  proposing  to  revoke 
the  separate  tolerances  in  40  CFR 
180.421  for  residues  of  the  fungicide 
fenarimol  in  or  on  cattle,  liver;  goat, 
liver;  horse,  liver;  and  sheep,  liver.  Also, 
EPA  is  proposing  in  40  CFR  180.421  to 
increase  the  tolerances  for  the  meat 
byproducts  of  cattle,  goats,  horses,  and 
sheep,  each  from  0.01  to  0.05  ppm,  and 
to  revise  their  conmiodity  terminologies 
to  cattle,  meat  byproducts,  except 
kidney;  goat,  meat  byproducts,  except 
kidney;  horse,  meat  byproducts,  except 
kidney;  and  sheep,  meat  byproducts, 
except  kidney. 

Expected  fenarimol  residues  in 
muscle,  fat  and  kidney  are  calculated 
from  the  28-day  data  to  be  less  than  or 
near  the  enforcement  method's  limit  of 
detection  (0.003  ppm).  Therefore,  the 
Agency  concluded  that  for  muscle,  fat 
and  kidney  of  ruminants  it  is  not 
possible  to  establish  with  certainty 
whether  finite  residues  will  be  incurred, 
but  there  is  a  reasonable  expectation  of 
finite  residues  under  40  CFR  180.6(a)(2). 
While  EPA  reassessed  fenarimol 
tolerances  for  cattle,  goats,  horses,  and 
sheep  in  the  TRED,  including  meat, 
kidney,  and  fat  tolerances  at  0.01  ppm, 
the  method  limit  of  quantitation,  the 
Agency  will  address  them  in  a  Federal 
Register  document  to  be  published  in 
the  near  futm-e. 

In  addition,  the  fenarimol  tolerance 
for  milk  (0.003  ppm)  should  be  revoked 
because  residues  in  milk  for  dairy  cattle 
are  predicted  to  be  significantly  less 
than  the  enforcement  method's  limit  of 
detection  (0.001  ppm).  Based  on  the 
available  data,  EPA  determined  that 
there  is  no  reasonable  expectation  of 
finite  residues  of  fenarimol  in  milk  and 
that  the  tolerance  is  no  longer  needed 
under  40  CFR  180.6(a)(3).  Therefore, 
EPA  is  proposing  to  revoke  the  tolerance 
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in  40  CFR  180.421  for  residues  of  the 
fungicide  fenarimol  in  milk. 

Moreover,  EPA  determined  that  there 
is  no  reasonable  expectation  of  residue 
transfer  to  livestock  commodities  via 
consumption  of  fenarimol-treated  crop 
and  feed  items  because  no  feed  items  for 
poultry  and  hogs  are  associated  with 
active  fenarimol  registrations.  The 
tolerances  for  eggs,  poultry,  and  hogs 
are  no  longer  needed  and  should  be 
revoked.  Therefore,  EPA  is  proposing  to 
revoke  the  tolerances  in  40  CFR  180.421 
for  residues  of  the  fungicide  fenarimol 
in  or  on  the  following  commodities: 
Hog,  fat;  hog,  kidney;  hog,  liver;  hog, 
meat;  hog,  meat  byproducts;  poultry,  fat; 
poultry,  meat;  poultry,  meat  byproducts; 
and  egg. 

Furthermore,  in  order  to  conform  to 
current  Agency  practice,  in  40  CFR 
180.421,  EPA  is  proposing  to  revise  the 
tolerance  commodity  terminology  for 
"pecans"  to  "pecan." 

8.  Metolachlor.  Based  on  available 
ruminant  feeding  data  and  the 
maximiun  theoretical  dietary  burden  for 
swine,  EPA  determined  that  there  is  no 
reasonable  expectation  of  finite  residues 
of  metolachlor  and  its  metabolites  in  fat, 
kidney,  liver,  meat,  and  meat 
byproducts  of  hogs.  These  tolerances  are 
no  longer  needed  under  40  CFR 
180.6(a)(3).  Therefore,  EPA  is  proposing 
to  revoke  the  tolerances  in  40  CFR 
180.368  for  the  combined  residues  (free 
and  bound)  of  the  herbicide  metolachlor 
[2-chloro-N-(2-ethyl-6-methylphenyl)-N- 
(2-methoxy-l-methylethyl)acetamide) 
and  its  metabolites,  determined  as  the 
derivatives,  2-[(2-ethyl-6- 
methylphenyl)amino]-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholinone,  each  expressed 
as  the  parent  compound,  in  or  on  hog, 
fat;  hog.  kidney;  hog,  liver;  hog,  meat; 
and  hog.  meat  byproducts,  except 
kidney  and  liver. 

9.  Propiconazole.  Based  on  available 
poultry  metabolism  and  feeding  data, 
EPA  determined  that  there  is  no 
reasonri)le  expectation  of  finite  residues 
of  propiconazole  and  its  metabolites 
(determined  as  2,4-dichlorobenzoic 
acid)  in  poultry  muscle,  liver,  fat,  and 
egg  samples  from  hens  fed  lOX  the 
maximum  theoretical  dietary  burden  for 
poultry.  These  tolerances  are  no  longer 
needed  under  40  CFR  180.6(a)(3). 
Therefore,  EPA  is  proposing  to  revoke 
tolerances  in  40  CFR  180.434  for  the 
combined  residues  of  the  fungicide  1- 
[[2-(2,4-dichlorophenyl)-4-propyl-l,3- 
dioxolan-2-yl]methyr]-lH-l,2.4-tria2ole 
and  its  metabolites  determined  as  2,4- 
dichlorobenzoic  acid  and  expressed  as 
parent  compound  in  or  on  poultry,  fat; 
poultry,  kidney;  poultry,  liver;  poultry. 


meat;  poultry,  meat  byproducts,  except 
kidney  and  liver;  and  egg. 

10.  Sodium  acifluorfen.  Label 
restrictions  prohibit  use  of  sodiiun 
acifluorfen-treated  peanut  and  soybean 
forage  or  hay  for  feed  and  grazing 
livestock  on  these  treated  crops.  There 
is  no  reasonable  expectation  of  residues 
being  transferred  to  livestock 
conunodities  via  consumption  of  feed 
items  derived  from  crops  treated  with 
sodium  acifluorfen  according  to  current 
use  directions.  Based  on  the  registered 
food/feed  use  patterns,  EPA  determined 
that  there  is  no  reasonable  expectation 
of  finite  residues  of  sodium  acifluorfen 
and  its  metabolites  in  kidney  and  liver 
of  cattle,  goats,  hogs,  horses,  and  sheep; 
fat,  meat,  and  meat  byproducts  of 
poultiy;  eggs,  and  milk.  These 
tolerances  are  no  longer  needed  under 
40  CFR  180.6(a)(3).  Therefore.  EPA  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.383  for  combined  residues  of 
the  herbicide  sodium  salt  of  acifluorfen 
(sodium  5-[2-chloro-4-trifluoromeUiyl) 
phenoxyl-2-niti-obenzoic  acid)  and  its 
metabolites  (the  corresponding  acid, 
methyl  ester,  and  amino  analogues)  in 
or  on  the  following  commodities:  Cattle, 
kidney;  cattle,  liver;  goat,  kidney;  goat, 
liver;  hog,  kidney;  hog,  liver;  horse, 
kidney;  horse,  liver;  poultry,  fat; 
poultry,  meat;  poultiy,  meat  byproducts; 
sheep,  kidney;, sheep,  fiver;  egg;  and 
milk. 

11.  Thiophanate-metbyl.  Based  on 
available  nuninant  and  poultry  feeding 
data,  EPA  determined  that  there  is  no 
reasonable  expectation  of  finite  residues 
of  thiophanate-metbyl,  its  oxygen 
analogue,  and  benzimidazole 
metabolites  in  fat,  liver,  meat,  and  meat 
byproducts  of  hogs  and  poultry.  These 
tolerances  are  no  longer  needed  imder 
40  CFR  180.6(a)(3).  Therefore,  EPA  is 
proposing  to  revoke  the  tolerances  in  40 
CFR  180.371  for  residues  of  the 
fungicide  thiophanate-methyl 
(dimethyl((l,2-phenylene)- 
bis(iminocarbonothioyl)]  bis 
[carbamate]),  its  oxygen  analogue 
dimethyl -4 ,4-o-phenylene 
bis(allophonate),  and  its  benzimidazole- 
containing  metabolites  (calculated  as 
thiophanate-methyl)  in  or  on  hog.  fat; 
hog.  liver:  hog.  meat;  hog,  meat 
byproducts,  except  liver;  poultry,  fat; 
poultry,  fiver:  poultry,  meat:  and 
poultry,  meat  byproducts,  except  liver. 


B.  What  is  the  Agency's  Authority  for 
Taking  this  Action  ? 

A  "tolerance"  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultiual  commodities  and  processed 
foods.  Section  408  of  FFDCA.  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 


1996.  Public  Law  104-170.  authorizes 
the  establishment  of  tolerances.  ' 
exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 
for  residues  of  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  and 
processed  foods  (21  U.S.C.  346(a)). 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore 
"adulterated"  under  section  402(a)  of 
the  FFDCA.  Such  food  may  not  be 
distributed  in  interstate  commerce  (21 
U.S.C.  331(a)  and  342(a)).  For  a  food-use 
pesticide  to  be  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFDCA.  but  also  must  be  registered 
under  FIFRA  (7  U.S.C.  et  seq.).  Food-use 
pesticides  not  registered  in  the  United 
States  must  have  tolerances  in  order  for 
commodities  treated  with  those 
pesticides  to  be  imported  into  the 
United  States. 

When  EPA  establishes  tolerances  for 
pesticide  residues  in  or  on  raw 
agricultural  commodities,  consideration 
must  be  given  to  the  possible  residues 
of  those  chemicals  in  meat,  milk, 
poultry,  and/or  eggs  produced  by 
animals  that  are  fed  agricultiual 
products  (for  example,  grain  or  hay) 
containing  pesticide  residues  (40  CFR 
180.6).  When  considering  this 
possibility,  EPA  can  conclude  Uiat: 

1.  Finite  residues  will  exist  in  meat, 
milk,  poultry  and/or  eggs. 

2.  There  is  a  reasonable  expectation 
that  finite  residues  will  exist. 

3.  There  is  a  reasonable  expectation 
that  finite  residues  will  not  exist.  If 
there  is  no  reasonable  expectation  of 
finite  pesticide  residues  in  or  on  meat, 
milk,  poultry,  or  eggs,  tolerances  do  not 
need  to  be  established  for  these 
commodities  (40  CFR  180.6(b)  and  40 
CFR  180.6(c)). 

EPA  has  evaluated  the  meat,  milk, 
poultry,  and  egg  tolerances  proposed  fot 
revocation  in  this  proposed  rule  and  has 
concluded  that  there  is  no  reasonable 
expectation  of  finite  residues  of  the 
listed  pesticide  active  ingredients  in  or 
on' those  commodities. 

Regarding  the  proposed  modification 
of  fenarimol  tolerances,  EPA  is  required 
to  determine  wheter  each  of  the 
amended  tolerances  meets  the  safety 
standards  under  the  FQPA.  A  safety 
finding  determination  is  found  in  detail 
in  the  August  2002  TRED  for  fenarimol. 
An  electronic  copy  of  the  TRED  for 
fenarimol  is  available  on  EPA's  website    ■ 
at  http://www.  epa.gov/pesticides/ 
reregistration/status.htm. 
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C.  When  do  These  Actions  Become 
Effective? 

-  EPA  is  proposing  that  these  actions 
become  effective  dn  the  day  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

The  Agency  has  determined  that  most 
of  the  tolerances  herein  proposed  for 
revocation  are  no  longer  needed,  based 
on  no  reasonable  expectation  of  finite 
pesticide  residues.  Therefore,  the 
Agency  believes  that  this  revocation 
date  allows  users  to  continue  utilizing 
existing  pesticide  stocks  and  that 
commodities  treated  with  these 
pesticides  in  a  manner  that  is  lawful 
under  FIFRA  will  continue  to  clear  the 
channels  of  trade  since  there  is  no 
reasonable  expectation  of  finite 
residues.  Also,  because  fenarimol 
tolerances  for  liver,  when  revised  would 
become  duplicates  covered  by  revised 
"meat  byproduct,  except  kidney" 
tolerances,  they  are  no  longer  needed  as 
separate  liver  tolerances. 

In  addition,  because  the  modifications 
to  increase  specific  fenarimol  tolerances 
proposed  herein  are  safe,  as  required  by 
sectioh  408  of  FFDCA,  the  Agency 
believes  that  these  modifications 
become  effective  on  the  day  of 
publication  of  the  final  rule  in  the 
Federal  Register. 

If  you  have  comments  regarding  the 
effective  date,  please  submit  comments 
as  described  under  SUPPLEMENTARY 
INFORMATION. 

D.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  by  August 
2006  to  reassess  the  tolerances  in 
existence  on  August  2,  1996.  As  of  July 
2,  2003,  EPA  has  reassessed  over  6,510 
tolerances.  This  document  proposes  to 
revoke  a  total  of  105  tolerances,  all  of 
which  were  previously  counted  as 
reassessed.  Therefore,  none  are  counted 
in  a  final  rule  toward  the  August  2006 
review  deadline  of  FFDCA  section 
408(q),  as  amended  by  FQPA  in  1996. 

in.  Are  The  Proposed  Actions 
Consistent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domestically  produced  and  imported 
foods  meet  the  food  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods. 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  under 
FQPA  does  not  disrupt  international 
irade.  EPA  considers  Codex  Maximiun 


Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  stemdards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summarized  in  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  documents.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069.  June  1,  2000) 
(FRL-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws,  Regulations, 
and  Dockets,"  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.  epa  .gov/fedrgstr/. 

IV.  Statutory  and  Executive  Order 
Reviews 

In  this  proposed  rule,  EPA  is 
proposing  to  revoke  and  modify  specific 
tolerances  established  under  FFDCA 
section  408.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  (i.e.,  modification  of  a 
tolerance  and  tolerance  revocation  for 
which  extraordinary  circumstances  do 
not  exist)  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898.  entitied  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 


Low-Income  Populations  (59  FR  7629, 
February  16,  1994);  or  OMB  review  or 
any  other  Agency  action  imder 
Executive  Order  13045,  entitied         * 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pur.suant  to 
tile  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether  raising  of 
tolerance  levels  or  revocations  of 
tolerances  might  significantiy  impact  a 
substantial  number  of  small  entities  and 
concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  These  analyses 
were  published  on  May  4,  1981  (46  FR 
24950)  and  on  December  17,  1997  (62 
FR  66020).  respectively,  and  were 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Taking  into  account 
these  analyses,  and  the  fact  that  there  is 
no  reasonable  expectation  that  residues 
of  the  pesticides  listed  in  this  proposed 
rule  will  be  found  on  the  commodities 
discussed  in  this  proposed  rule  (so  that 
the  lack  of  the  tolerance  could  not 
prevent  sale  of  the  commodity),  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Furthermore,  for  the  pesticides  named 
in  this  proposed  rule,  the  Agency  knows 
of  no  extraordinary  circumstances  that 
exist  as  to  the  present  proposed 
revocations  that  would  change  EPA's 
previous  anedysis.  Any  comments  about 
the  Agency's  determination  should  be 
submitted  to  the  EPA  along  with 
comments  on  the  proposal,  and  will  be 
addressed  prior  to  issuing  a  final  rule. 
In  addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism[6A  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
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defined  in  the  Executive  Order  to 
include  regxilations  that  have 
"substantia]  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this 
proposed  rule  does  not  have  any  "tribal 
implications"  as  described  in  Executive 
Order  13175,  entitled  Consultation  and 
Coordination  with  Indian  Tribal 
Governments  (65  FR  67249,  November 
6,  2000).  Executive  Order  13175, 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  tribal  officials  in  the 
development  of  regulatory  policies  that 
have  tribal  imphcations."  "Policies  that 
have  tribal  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  hidian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  goveriunents,  on 
'  the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  17,2003. 
Martha  Monell, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 


§180.153    [Amended] 

2.  Section  180.153  is  amended  by 
removing  the  entries  for  cattle,  meat  (fat 
basis)  (PRE-S  appli)  and  cattle,  meat 
byproducts  (fat  basis)  (PRE-S  appli) 
firom  the  table  in  paragraph  (a)(1). 

§180.204    [Amended] 

3.  Section  180.204  is  amended  by 
removing  the  entries  for  cattle,  fat; 
cattle,  meat;  goat,  fat;  goat,  meat;  hog, 
fat;  hog,  meat;  horse,  fat;  horse,  meat; 
poultry,  fat;  poultry,  meat;  sheep,  fat; 
and  sheep,  meat  from  the  table  in 
paragraph  (a),  and  by  also  removing 
from  the  table  in  paragraph  (a)  the  "(N)" 
designation  from  any  entry  where  it 
appears. 

§180.220    [Amended] 

4.  Section  180.220  is  amended  by 
removing  the  entries  for  egg;  hog,  fat; 
hog,  meat  byproducts;  hog,  meat; . 
poultry,  fat;  poultrj',  meat  byproducts; 
and  poultry,  meat  from  the  table  in 
paragraph  (a)(1). 

§180.254    [Amended] 

5.  Section  180.254  is  amended  by 
removing  the  entries  for  cattle,  fat; 
cattle,  meat;  cattle,  meat  byproducts; 
goat,  fat;  goat,  meat;  goat,  meat 
byproducts;  hog,  fat;  hog,  meat;  hog, 
meat  byproducts;  horse,  fat;  horse,  meat; 
horse,  meat  byproducts;  sheep,  fat; 
sheep,  meat;  and  sheep,  meat 
byproducts  from  the  table  in  paragraph 

§180.269    [Amended] 

6.  Section  180.269  is  amended  by 
removing  the  entries  for  cattle,  fat; 
cattle,  meat  byproducts;  cattle,  meat; 
goat,  fat;  goat,  meat  byproducts;  goat, 
meat;  hog,  fat;  hog,  meat  byproducts; 
hog,  meat;  horse,  fat;  horse,  meat 
byproducts;  horse,  meat;  sheep",  fat; 
sheep,  meat  byproducts;  sheep,  meat; 
and  milk  fit)ra  the  table  in  paragraph  (a). 

7.  Section  180.311  is  revised  to  read 
as  follows: 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

§180.368    [Amended] 

8.  Section  180.368  is  amended  by 
removing  the  entries  for  hog,  fat;  hog, 
kidney;  hog,  liver;  hog,  meat;  and  hog, 
meat  byproducts,  except  kidney  and 
liver  from  the  table  in  paragraph  (a). 

§180.371    [Amended] 

9.  Section  180.371  is  amended  by 
removing  the  entries  for  hog,  fat;  hog, 
liver;  hog.  meat  byproducts,  except 
liver;  hog,  meat;  poultry,  fat;  poultry, 
liver;  poultry,  meat  byproducts,  except 
liver;  and  poultry,  meat  from  the  table 
in  paragraph  (a). 

10.  Section  180.383  is  amended  by 
revising  the  table  in  paragraph  (a)  to 
read  as  follows: 

§180.383    Sodium  salt  of  acifluorfen; 
tolerances  for  residues. 

(a)     *     *     * 


Commodity 

Parts  per  million 

Peanut  

0.1 
0.1 
0.1 
0.1 

Rice,  grain  

Rice,  straw 

Soybean  

Strawt)erry  

11.  Section  180.421  is  amended  by 
revising  the  table  in  paragraph  (a)(1)  to 
read  as  follows: 


§180.421 
residues, 


Fenarimol;  tolerances  for 
(a)  General.  (1)     *     *     * 


Commodity 


Parts  per  million 


Cacodylic  acid;  tolerances  for 


§180.311 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  defoliant 
cacodylic  acid  (dimethylarsinic  acid), 
expressed  as  As2  03,  in  or  on  the 
follovdng  raw  agricultural  commodity 
as  follows: 


Commodity 

Parts  per  million 

Cotton,  undelinted  seed 

2.8 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 


Apple 

Apple,  dry  pomace  

Apple,  wet  pomace 

Cattle,  fat  

Cattle,  kidney 

Cattle,'  meat  

Cattle,  meat  byproducts, 

except  kidney 

Goat,  fat 

Goat,  kidney 

Goat,  meat 

Goat,  meat  byproducts, 

except  kidney 

Horse,  fat 

Horse,  kidney 

Horse,  meat  

Horse,  meat  byproducts, 

except  kklney 

Pear 

Pecan  

Sfieep,  fat 

Sheep,  kidney 

Sheep,  meat  

Sheep,  meat  byproducts, 

except  kidney 


0.1 
2J0 
ZO 
0.1 
0.1 
0.01 

0.05 
0.1 
0.1 

0.01 

0.05 
0.1 
0.1 

0.01 

0.05 

0.1 

0.1 

0.1 

0.1 
0.01 

0.06 
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§180.434    [Amended] 

12.  Section  180.434  is  amended  by 
removing  the  entries  for  poultry,  fat; 
poultry,  kidney;  poultry,  liver;  poultry, 
meat  byproducts,  except  kidney  and 
liver;  poultry,  meat;  and  egg  from  the 
table  in  paragraph  (a). 
[FR  Doc.  03-17730  Filed  7-15-03;  8:45  am) 

BILLING  CODE  6560-50-8 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45;  FCC  03-115] 

Federal-State  Joint  Board  on  Universal 
Service;  Promoting  Deployment  and 
Subscribership  in  Unserved  and 
Underserved  Areas,  Including  Tribal 
and  Insular  Areas 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  is  being 
issued  in  order  to  ensure  that  enhanced 
Lifeline  and  Link-Up  support  is  targeted 
to  the  most  underserved  segments  of  our 
Nation.  The.Conunission  sought 
comment  on  the  same  questions  present 
herein  in  the  Tribal  Stay  Order  and 
Further  Notice  of  Proposed  Rulemaking. 
This  Further  Notice  of  Proposed 
Rulemaking  seeks  to  bolster  the  record 
on  how  to  define  the  geographic  areas 
that  are  adjacent  to  reservations  or  are 
otherwise  part  of  the  reservation's 
community  of  interest,  in  a  manner  that 
is  consistent  with  our  goal  of  targeting 
enhanced  Lifeline  and  Link-Up  support 
to  the  most  underserved  segments  of  the 
Nation. 

DATES:  Comments  are  due  on  or  before 
August  15,  2003.  Reply  comments  are 
due  on  or  before  September  2,  2003. 
Written  comments  by  the  public  on  the 
proposed  information  collections  are 
due  on  or  before  September  2,  2003. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  September  15, 
2003.  "  ■ 

ADDRESSES:  All  filings  must  be  sent  to 
the  Commission's  Secretary',  William  F. 
Caton,  Office  of  the  Secretary,  Federal 
Coihmunications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 
the  information  collection(s)  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 


via  the  Internet  to  jboley@fcc.gov  and  to 
Edward  C.  Springer,  OMB  Desk  Officer, 
10236  NEOB,  725  17th  Street,  NW.. 
Washington,  DC  20503,  or  via  the 
Internet  to  vhuth@omb.eop.gov.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shannon  Lipp,  Attorney, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
(202)418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Further 
Notice  of  Proposed  Rulemaking 
(FNPRM)  in  CC  Docket  No.  96^5,  FCC 
03-115,  released  on  May  21,  2003.  This 
Further  Notice  of  Proposed  Rulemaking 
was  also  released  with  a  companion 
Order  on  Reconsideration  and  Report 
and  Order  (Order).  The  full  text  of  this 
document  is  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street,  SW., 
Washington.  DC,  20554. 

L  Further  Notice  of  Proposed 
Rulemaking 

1.  In  this  Further  Notice  of  Proposed 
Rulemaking  (FNPRM).  we  seek  further 
comment  on  potential  modifications  to 
our  rules  regarding  availability  of 
enhanced  Federal  Lifeline  and  Link-Up 
assistance  to  qualifying  low-income 
consumers  living  "near  reservations." 

A.  Discussion 

2.  We  seek  further  comment  on  the 
proposals  in  the  record  to  identify 
geographic  areas  that  are  adjacent  to  the 
reservations,  consistent  with  the  goal  of 
targeting  enhanced  Lifeline  and  Link-Up 
to  the  most  underserved  areas  of  the 
Nation.  As  set  forth  in  the  Tribal  Stay 
and  Order.  65  FR  58721,  October  2, 
2000,  the  term  "near  reservation,"  as 
defined  by  BIA  at  the  time  of  adoption 
of  the  Twelfth  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
65  FR  47941,  August  4,  2000,  and 
codified  in  our  rules  in  this  Order, 
includes  wide  geographic  areas  that  do 
not  possess  the  same  characteristics  that 
warrant  the  targeting  of  support  to 
reservations,  such  as  geographic 
isolation,  high  rates  of  poverty,  and  low 
telephone  subscribership.  As  several 
commenters  note,  this  definition  of 
"near  reservation"  incorporates  many 
highly  populated,  urban  areas  across  the 
Nation,  including  major  cities  such  as 
Phoenix,  Sacramento,  Seattle,  and  Las 
Vegas.  As  set  forth  in  the  Tribal  Stay 
and  Order,  we  continue  to  find  that 
using  this  definition  of  "near 
reservation"  will  not  target  enhanced 
Lifeline  and  Link-Up  appropriately. 


3.  We  issue  this  FNPRM  to  obtain 
more  detailed  information  on  proposals 
contained  in  the  current  record,  as  well 
as  additional  proposals  that  may  be 
more  consistent  with  our  goal  of  ^         . 
targeting  enhanced  Lifeline  and  Link-Up 
support  to  only  the  most  underserved 
areas  of  oxu-  Nation  and  that  may  impose 
fewer  administrative  burdens.  For 
instance,  USCC  recommends  excluding 
major  metropolitan  areas  from  the 
enhanced  low-income  programs  by 
excluding  Consolidated  Metropolitan 
Statistical  Areas  (CMSAs)  from 
receiving  enhanced  low-income 
support.  Washington  UTC  suggests  that 
enhanced  Lifeline  and  Link-Up  support 
be  provided  in  the  entirety  of  any 
telephone  exchange  that  contains  all  or 
any  portion  of  a  tribal  reservation.  In 
addition,  Smith  Bagley,  Inc.  (SBI) 
-proposes  that  a  person  qualify  for 
enhanced  Lifeline  and  Link-Up  benefits 
if  he  or  she  resides  within  50  miles  of 

a  recognized  Native  American 
reservation  and  in  a  county  that  has  a 
population  density  of  no  more  than  50 
persons  per  square  mile. 

4.  We  seek  comment  on  data  that 
addresses  whether  these  proposed  target 
areas  share  the  same  characteristics  of 
reservation  areas.  For  example,  SBI  fails 
to  explain  why  it  recommends  choosing 
a  population  density  of  50  persons  per 
square  mile.  We  seek  record  support 
regarding  these  issues.  Moreover,  the 
proposals  of  USCC,  Washington  UTC, 
and  SBI  may  not  adequately  ensure  that 
the  enhanced  Lifeline  and  Link-Up 
support  mechanisms  are  targeted  only  to 
those  areas  that  share  the  same 
attributes  as  reservations.  For  example, 
we  believe  that  these  proposals  may  not 
exclude  large  cities  ft-om  the  definition 
of  "near  reservation."  We  seek  comment 
on  how  these  proposals  may  be  tailored 
to  exclude  such  large  cities. 

5.  We  seek  comment  on  how  to 
minimize  any  administrative  burdens 
raised  by  these  proposals.  For  example, 
SBI  proposes  that  the  Commission 
produce  and  distribute  maps  outlining 
all  areas  that  are  within  a  50  mile  radius 
of  a  reservation  in  which  the  county 
contains  less  than  50  persons  per  square 
mile.  We  believe  that  the  Commission 
may  not  be  the  appropriate  entity  to 
undertake  such  tasks  because  it  has  no 
particular  expertise  with  regard  to  such 
mapmaking.  In  addition,  we  are  not 
aware  of  any  current  map  that  contains 
all  reservations  as  defined  by  the 
Commission.  We  seek  comment  on 
alternative  sources  for  such  maps.  We 
seek  comment  on  the  feasibility  of 
having  prospective  ETCs  bear  the  cost 
and  burden  of  producing  their  own 
maps  showing  the  areas  in  which  they 
request  ETC  designation. 
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6.  We  also  seek  comment  on 
additional  proposals  for  defining  the 
geographic  areas  that  are  near 
reservations  to  ensure  that  enhanced 
Lifeline  and  Link  Up  support  is  targeted 
to  qualifying  low-income  consiuners 
living  in  areas  adjacent  to,  or  near, 
reservations  that  share  many  of  the  same 
characteristics  as  the  reservations.  We 
request  that  conunenters  provide 
detailed  information  to  assist  us  in 
determining  how  enhanced  Lifeline  and 
Link  Up  support  should  be  targeted. 
Such  information  should  include  the 
population  of  the  geographical  area,  the 
number  of  income-eligible  subscribers, 
the  distance  of  each  area  from  the 
nearest  reservation,  whether  there  is  any 
legal  recognition  of  that  area  by  the  BL\, 
whether  the  area  includes  or  is  part  of 
a  Metropolitan  Statistical  Area  (MSA), 
and  the  level  of  telephone 
subscribership  in  the  area.  Wireline 
Competition  Bureau  staff  have 
estimated,  through  analysis  of  recent 
Census  data  of  a  sampling  of  zip  codes 
in  near  reservation  areas,  that  the  level 
of  telephone  subscribership  in  Indian 
households  is  lower  than  the  level  of 
telephone  subscribership  for  all 
households.  We  ask  commenters  to 
provide  their  own  data  comparing  the 
level  of  telephone  subscribership  in 
Indian  households  in  near  reservation 
areas  with  the  level  of  telephone 
subscribership  in  all  households  in  near 
reservation  areas,  or  comment  on  the 
Bureau's  preliminary  estimates.  Biueau 
staff  have  also  estimated  that  a  greater 
percentage  of  hidian  households  in  near 
reservation  areas  have  incomes  under 
$25,000,  compared  to  all  households  in 
near  reservation  areas.  We  ask 
conunenters  to  provide  their  own  data 
comparing  the  percentage  of  low- 
income  Indian  households  in  near 
reservation  areas  with  the  percentage  of 
all  low-income  households  in  near 
reservation  areas,  or  comment  on  the 
Bureau's  preliminary  estimates.  We  note 
that  the  Bureau's  most  recent 
penetration  report  indicates  that  there  is 
a  correlation  between  low  levels  of 
household  income  and  low  levels  of 
telephone  subscribership. 

7.  Finally,  we  seek  comment  on  the 
effect  of  any  proposed  "near 
reservation"  definitions  on  the  ETC 
designation  process.  As  explained,  we 
conclude  that,  pending  resolution  of  the 
"near  reservation"  definition,  petitions 
for  ETC  designation  relating  to  near 
reservation  areas  will  not  be  considered 
as  petitions  relating  to  tribal  lands. 
Petitioners  seeking  ETC  designaUon  in 
such  areas  must  follow  the  procedures 
outlined  in  the  Twelfth  Report  and 
Order  and  Further  Notice  of  Proposed 


Rulemaking  for  non-tribal  lands  prior  to 
submitting  a  request  for  designation  to 
the  Commission  under  section  214(e)(6). 
The  Commission  reached  this 
conclusion  because  it  believed  that  near 
reservation  areas  do  not  invoke  the  same 
jurisdictional  concerns  and  principles  of 
tribal  sovereignty  that  are  associated 
with  areas  within  the  boundaries  of 
reservations.  Accordingly,  we  request 
that  any  proposed  definitions  of  "near 
reservation"  also  include  a  discussion  of 
the  impact  of  such  definition  on  the 
ETC  designation  process. 

n.  Procedural  Matters 


A.  Paperwork  Reduction  Act 

8.  This  Further  Notice  of  Proposed 
Rulemaking  contains  a  proposed 
information  collection.  As  part  of  a 
continuing  effort  to  reduce  paperwork 
biudens,  we  invite  the  general  public 
and  the  Office  of  Management  and 
Budget  (OMB)  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  Further 
Notice  of  Proposed  Rulemaking,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  on  or 
before  September  2.  2003.  OMB 
comments  are  due  on  or  before 
September  15,  2003.  Comments  should 
address:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimates:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

B.  Initial  Regulatory  Flexibility  Analysis 

9.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  as  amended. 
(RFA),  the  Commission  has  prepared 
this  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
significant  economic  effect  on  small 
entities  by  the  policies  and  rules 
proposed  in  die  FNPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadline  for  comments  on  the 
FNPRM  provided  in  the  Comment 
Filing  Procedures  section.  The 
Commission  will  send  a  copy  of  the 
FNPRM,  including  this  IRFA,  to  die 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition 
die  FNPRM  and  IRFA  (or  summaries 


diereof)  will  be  published  in  die  Federal 
Register. 

1.  Need  for,  and  Objectives  of.  the 
Proposed  Rules 

10.  This  FNPRM  is  being  issued  in 
order  to  ensure  diat  enhanced  Lifeline 
and  Link-Up  support  is  targeted  to  die 
most  imderserved  segments  of  our 
Nation.  The  Commission  sought 
comment  on  the  same  questions  present 
herein  in  the  Tribal  Stay  Order  and 
Further  Notice  of  Proposed  Rulemaking 
This  FNPRM  seeks  to  bolster  die  record 
on  how  to  define  the  geographic  areas 
that  are  adjacent  to  reservations  or  are 
otherwise  part  of  the  reservation's 
community  of  interest,  in  a  manner  that 
is  consistent  with  our  goal  of  targeting 
enhanced  Lifeline  and  Link-Up  support 
to  the  most  underserved  segments  of  the 
Nation.  This  action  is  taken  pursuant  to 
die  Act's  mandate  diat  "[c]onsumers  in 
all  regions  of  the  Nation  *  *  *  have 
access  to  telecommunications  and 
information  services.  *  *  *" 

2.  Legal  Basis 

11.  The  legal  basis  for  any  action  that 
may  be  taken  pursuant  to  the  FNPRM  is 
contained  in  sections  1-4,  201-205  and 
254  of  the  Communications  Act  of  1934. 
as  amended. 

3.  DescripUon  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  die 
Proposed  Rules  Will  Apply 

12.  In  the  IRFA  at  paragraphs  11-31 
of  Tribal  Stay  Order  and  Further  Notice 
of  Proposed  Rulemaking,  we  described 
and  estimated  the  number  of  small 
entities  diat  would  be  affected  by  die 
determination  to  stay  application  of  the 
enhanced  low-income  programs  to 
"near  reservation"  areas  and  to  consider 
alternative  definitions.  The  proposals 
discussed  in  this  FNPRM  apply  to  die 
same  entities.  We  dierefore  incorporate 
by  reference  paragraphs  1 1-31  of  the 
Tribal  Stay  Order  and  Further  Notice  of 
Proposed  Rulemaking. 

4.  Description  of  Projected  Reporting. 
Recordkeeping,  and  Other  Compliance 
Requirements 

13.  The  measures  under  consideration 
in  diis  FNPRM  may,  if  adopted,  result 
in  additional  reporting  or  other 
compliance  requirements.  A  modified 
definition  of  "near  reservation"  may 
impact  reporting  requirements  for 
carriers  eligible  to  receive  enhanced 
Lifeline  and  Link-Up.  For  example,  such 
carriers  may  be  required  to  compile 
maps  or  derive  other  means  to 
determine  whether  qualifying  low- 
income  customers  fall  within  any 
designated  geographic  areas.  In 
addition,  if  die  current  stay  is  lifted  and 
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an  alternative  definition  of  "near 
reservation"  is  adopted,  eligible  carriers 
may  be  required  to  submit  data 
regarding  an  increased  number  of 
qualifying  low-income  consumers.  Such 
increased  reporting  requirements  would 
be  offset  by  increased  opportunities  to 
receive  imiversal  service  support. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

14.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resoiu-ces  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

15.  In  the  FNPRM,  we  outline  the 
various  alternative  proposals  that  have 
been  suggested  to  the  Commission  in 
response  to  the  Tribal  Stay  Order  and 
Further  Notice  of  Proposed  Rulemaking. 
We  seek  comment  on  the  cost  and 
benefits  of  each  of  these  alternative 
proposals,  including  the  potential 
administrative  burdens  involved  in 
implementing  such  proposals  on 
eligible  carriers.  The  Commission's 
rules  relating  to  the  receipt  of  enhanced 
Lifeline  and  Link-Up  support  apply 
equally  to  all  eligible  carriers  providing 
service  to  qualifying  low-income 
consumers.  The  proposals  presented 
herein  are  consistent  with  these 
standards. 

6.  Federal  Rules  That  May  Ehiplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

16.  None. 

C.  Filing  of  Comments  and  Reply 
Comments 

17.  We  invite  comment  on  the  issues 
and  questions  set  forth  in  the  FNPRM. 
Piusuant  to  §  1.415  and  §  1.419  of  the 
Commission's  rules,  interested  parties 
may  file  comments  on  or  before  August 
15,  2003,  and  reply  comments  on  or 


before  September  2,  2003.  Comments 
may  be  filed  using  the  Commission's 
Electronic  Comment  Filing  System 
(ECFS)  or  by  filing  paper  copies.  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121, 
May  1,1998. 

18.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form." 
A  sample  form  and  directions  will  be 
sent  in  reply.  Parties  who  choose  to  file 
by  paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appear  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  Filings  can  be  sent 
by  hand  or  messenger  delivery,  by 
commercial  overnight  courier,  or  by 
first-class  or  overnight  U.S.  Postal 
Service  mail  (although  we  continue  to 
experience  delays  in  receiving  U.S. 
Postal  Service  mail).  The  Commission's 
contractor,  Vistronix,  Inc.,  will  receive 
hand-delivered  or  messenger-delivered 
paper  filings  for  the  Commission's 
Secretary  at  236  Massachusetts  Avenue, 
NE.,  Suite  110,  Washington,  DC  20002. 
The  filing  hours  at  this  location  are  8 
a.m.  to  7  p.m.  All  hand  deliveries  must 
be  held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 


SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 
Parties  also  should  send  four  (4)  paper 
copies  of  their  filings  to  Sheryl  Todd, 
Federal  Communications  Commission, 
445  12th  Street,  Rm.  5-A520,  SW., 
Washington,  DC  20554. 

19.  Written  comments  by  the  public 
on  the  proposed  information  collections 
are  due  on  or  before  September  2,  2003. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collections  on  or  before  September  15, 
2003.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collection(s)  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Commxuiications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley@fcc.gov  and  to  Edward  Springer, 
OMB  Desk  Officer,  Room  10236  NEOB, 
725  17th  Street,  NW.,  Washington,  DC 
20503  or  via  the  Internet  to 
edward.springer@omb.eop.gov. 

20.  To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Biu^au  at  202- 
418-0531  (voice),  202-418-7365  (tty). 

m.  Ordering  Clauses 

21.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
sections  1—4,  214(e),  and  254  of  the       „ 
Communications  Act  of  1934,  as 
amended,  and  254,  and  §  1.429  of  the 
Commission's  rules,  this  Further  Notice 
of  Proposed  Ridemaking  is  adopted. 

22.  It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Further  Notice  of  Proposed 
Rulemaking,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

Ruth  A.  Dancey, 

Special  Assistant  to  f/je  Secretary. 

[FR  Doc,  03-17568  Filed  7-15-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Forest  Plan  Amendments  for  Grizzly 
Bear  Habitat  Conservation  for  the 
Greater  Yellowstone  Area  National 
Forests 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 


SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  that  the  Forest 
Service  will  prepare  an  environmental 
impact  statement  (EIS)  to  analyze  the 
environmental  effects  of  amendments  to 
land  and  resource  management  plans 
(forest  plans)  for  the  Beaverhead,  Custer, 
and  Gallatin  National  Forests  located  in 
the  state  of  Montana;  the  Tar^ee 
National  Forest  located  in  the  states  of 
Idaho  and  Wyoming;  and  the  Bridger- 
Teton  and  Shoshone  National  Forests 
located  in  the  state  of  Wyoming.  This 
notice  describes  a  proposal  to  amend  six 
forest  plans  to  provide  additional 
'programmatic  direction  for  management 
of  grizzly  bear  habitat  security, 
developed  sites,  and  livestock  within 
the  Grizzly  Bear  Recovery  Area. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  on  or 
before  August  15,  2003.  The  agency 
expects  to  file  a  draft  EIS  with  the 
Environmental  Protection  Agency  (EPA) 
and  make  it  available  for  public,  agency, 
and  tribal  government  comment  in 
October  2003.  The  final  environmental 
impact  statement  is  expected  to  be  filed 
in  February  2004. 

ADDRESSES:  Send  written  comments  to 
Dave  Cawrse,  Team  Leader,  Grizzly  Bear 
Habitat  Amendments,  Shoshone 
National  Forest,  808  Meadow  Lane 
Avenue,  Cody,  WY  82414-4549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  CavkTse,  Team  Leader,  telephone 
(307)  527-6241. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  16  U.S.C.  1604(f)(4)  and  36  CFR 
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219.10(f),  the  Forest  Supervisors  give 
notice  that  the  USDA  Forest  Service  is 
beginning  an  environmental  analysis 
and  decision  making  process  for  this 
Proposed  Action  so  that  interested  or 
affected  people  can  participate  in  the 
analysis  and  contribute  to  the  final 
decision.  The  Forest  Service  is  seeking 
comments  from  individuals, 

-    organizations,  tribal  governments,  and 
federal,  state,  and  local  agencies  who 

.    are  interested  in  or  may  be  affected  by 
the  Proposed  Action.  The  public  is 
invited  to  help  identify  issues  and 
define  the  range  of  alternatives  to  be 
considered  in  the  environmental  impact 
statement.  Written  comments 
identifying  issues  for  analysis  and  the 
range  of  ahematives  are  encouraged. 

Purpose  and  Need  for  Action 

The  management  of  grizzly  bear 
habitat  on  national  forests  in  the  GYA 
(Greater  Yellowstone  Area)  is  a  dynamic 
process.  Experience  provides  the  public 
and  land  managers  with  new 
understanding  and  insights  regarding 
the  conservation  of  grizzly  bear  habitat. 
Scientific  research  continues  to  bring 
forth  new  theories,  observations,  and 
findings  relevant  to  the  management  of 
these  resources.  This  learning  is 
continuous.  Most  importantly,  the 
Yellowstone  grizzly  bear  population  has 
increased  over  the  past  25  years.  As  a 
result,  the  U.S.  Fish  and  Wildlife 
Service  intends  to  review  the  status  of 
the  Yellowstone  grizzly  bear  population 
under  the  Endangered  Species  Act. 

The  forest  plans  for  the  GYA  national 
forests  were  approved  at  various  times 
between  1986  and  1997.  Since  their 
approval,  the  Forest  Service  has 
amended  these  plans.  A  few  of  these 
amendments  relate  directly  to  the 
management  of  grizzly  bear  habitat.  As 
a  result,  existing  forest  plan  direction 
regarding  grizzly  bear  habitat 
management  varies  between  six  GYA 
national  forests.  In  addition,  the  age  of 
forest  plan  direction  regarding  grizzly 
bear  habitat  management  varies  from 
forest  to  forest. 

There  is  a  need  to  improve  the 
coordination  and  consistency  of  forest 
plan  direction  in  the  GYA  regarding 
grizzly  bear  habitat  management,  and  to 
update  this  direction  to  reflect  new 
management  insight,  the  latest  scientific 
information,  and  the  changing 
characteristics  of  the  Yellowstone 
grizzly  bear  population.  Direction  for 


managing  the  grizzly  bear  was  recently 
developed  through  a  nine-year  inter- 
agency effort  documented  in  the  "Final 
Conservation  Strategy  for  The  Grizzly 
Bear  in  the  Greater  Yellowstone  Area" 
("Conservation  Strategy").  This 
"Conservation  Strategy"  was  developed 
to  be  the  document  guiding 
management  and  monitoring  for  the 
Yellowstone  grizzly  bear  population  and 
its  habitat  upon  recovery  and  delisting. 
Additionally,  there  is  a  need  to  clarify 
the  applicability  of  forest  plan  grizzly 
bear  habitat  management  direction  if 
there  is  a  change  in  the  Yellowstone 
grizzly  bear  populations  status  under 
the  Endangered  Species  Act,  and  to 
ensure  the  long-term  recovery  and 
conservation  of  Yellowstone  grizzly 
bears  regardless  of  their  listing  as  a 
threatened  species  under  the 
Endangered  Species  Act. 

There  is  a  need  for  national  forests  in 
the  GYA  to  maintain  or  improve  habitat 
conditions  as  of  1998,  as  measured 
within  each  subunit  within  the 
Recovery  Area,  while  maintaining 
options  for  resource  management 
activities  at  approximately  the  same 
level  as  existed  in  1998.  The  grizzly 
population  achieved  all  demographic 
recovery  goals  by  1998  with  this 
management  regime  in  place. 

The  purpose  of  these  amendments  is 
to  (1)  ensure  conservation  of  habitat 
within  the  Recovery  Area  to  support 
continued  recovery  of  the  grizzly  bear 
population,  (2)  update  the  management 
and  monitoring  of  grizzly  bear  habitat  to 
incorporate  recent  interagency 
recommendations  and  agreements,  and 
(3)  provide  consistency  among  Greater 
Yellowstone  Area  national  forests  in 
managing  and  monitoring  grizzly  bear 
habitat. 

Proposed  Action 

The  Forest  Service  proposes  to  amend 
the  forest  plans  for  the  Beaverhead, 
Bridger-Teton,  Custer,  Gallatin, 
Shoshone,  and  Targhee  National  Forests 
to  provide  additional  programmatic 
direction  for  management  of  grizzly  bear 
habitat  security,  developed  sites,  and 
livestock  grazing  within  the  Grizzly 
Bear  Recovery  Area.  The  Proposed 
Action  includes  a  forest-wide  goal, 
standards,  and  monitoring 
requirements.  The  forest-wide  goal 
promotes  the  continued  recovery  of  the 
Yellowstone  grizzly  bear  population. 
Forest-wide  standards  are  (1)  maintain 
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secure  habitat  at  1998  levels  through 
management  of  motorized  access  routes, 
with  short-term  deviations  allowed 
under  specific  conditions,  (2)  do  not 
exceed  the  number  of  commercial 
livestock  allotments  and  the  number  of 
permitted  domestic  sheep  Animal 
Months  (AMs)  from  the  1998  level,  and 
(3)  manage  developed  sites  at  1998 
levels,  with  some  exceptions  for 
administrative  and  maintenance  needs. 

All  standards  apply  only  to  the 
Recovery  Area.  Monitoring 
requirements  in  the  Proposed  Action 
include  monitoring  adherence  to  the 
above  standards  and  monitoring 
changes  in  motorized  access  route 
density  and  habitat  effectiveness. 

Possible  Alternatives 

A  range  of  alternatives  that  responds 
to  issues  developed  during  scoping  will 
be  considered.  A  reasonable  range  of 
alternatives  will  be  evaluated  and 
reasons  will  be  given  for  eliminating 
some  alternatives  from  detailed  study,  if 
that  occurs.  A  no  action  alternative 
(forest  plans  would  not  be  amended) 
will  be  considered.  Written  comments 
on  the  range  of  alternatives  and  their 
effects  will  be  requested  and  considered 
With  the  draft  EIS  is  released. 

Responsible  Officials 

The  Responsible  Officials  for  this 
decision  will  be  Thomas  Reilly,  Forest 
Supervisor,  Beaverhead-Deerlodge 
National  Forest,  420  Barrett  Street, 
Dillon,  MT  59725-5372;  Nancy 
Curriden,  Forest  Supervisor,  Custer 
National  Forest,  1310  Main  Street, 
Billings,  MT  59105-1786;  Becki  Heath, 
Forest  Supervisor,  Gallatin  National 
Forest,  PO  Box  1 30,  Bozeman,  MT 
59771-0130;  Jerry  Reese,  Forest 
Supervisor.  Caribou-Targhee  National 
Forest,  1405  Hollipark  Drive,  Idaho 
Falls,  ED  83401-2100;  Kniffy  Hamihon, 
Forest  Supervisor,  Bridger-Teton 
National  Forest,  PO  Box  1888,  Jackson, 
WY  83001-1888;  and  Rebecca  Aus, 
Forest  Supervisor,  Shoshone  National 
Forest,  808  Meadow  Lane  Avenue, 
Cody,  WY  82414-4549.  Rebecca  Aus 
has  been  delegated  the  authority  to 
direct  the  preparation  of  the 
environmental  analysis.  ,  » 

Scoping  Process 

Public  participation  will  be  solicited 
by  nptifying  people  by  mail.  The  first 
formal  opportimity  to  comment  is 
during  the  scoping  process,  which 
begins  with  the  issuance  of  this  notice 
of  intent.  Comments  concerning  the 
scope  of  the  analysis  must  be  received 
on  or  before  30  days  after  publication  of 
this  notice  in  the  Federal  Register.  All 
comments,  including  the  names  and 


addresses  when  provided,  will  be 
placed  in  the  record  and  will  be 
available  for  public  inspection  and 
copying  at  the  Shoshone  National  Forest 
Supervisor's  Office,  808  Meadow  Lane 
Avenue,  Cody,  WY.  The  Forest  Service 
will  work  with  tribal  governments  to 
address  issues  concerning  Indian  tribal 
self-government  and  sovereignty, 
natural  and  cultural  resources  held  in 
trust,  Indian  tribal  treaty  and  Executive 
Order  rights,  and  any  issues  that 
significantly  or  imiquely  affect  their 
communities. 

Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Enviroiunental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
enviroiunental  review  process.  First, 
reviewers  of  draft  enviroiunental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  Proposed 
Action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmeptal  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  Proposed  Action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  on  the  merits  of  the 


alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  July  20, 1003.   ' 
Rebecca  Aus, 

Forest  Supervisor. 

|FR  Doc.  03-17941  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Oregon  Coast  Provincial  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Oregon  Coast  Province 
Advisory  Committee  will  meet  in 
Corvallis,  OR,  July  24,  2003.  The  theme 
of  the  meeting  is  Introduction/ 
Overview/Business  Planning.  The 
agenda  includes:  Payments  to  Counties 
Update,  Siuslaw  Stewardship  Pilot,  PAC 
Subcommittee  Presentation,  Public 
Comment  and  Round  Robin. 

DATES:  The  meeting  will  be  held  July  24, 
2003,  beginning  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  LaSells. Stewart  Center,  100  LaSells 
Stewart  Center,  Oregon  State  University, 
CorvaUis,  Oregon  97331. 

FOR  FURTHER  INFORMATION  CONTACT:  Joni 
Quarnstrom,  Public  Affairs  Specialist, 
Siuslaw  National  Forest,  514-750-7075, 
or  write  to  Siuslaw  National  Forest 
Supervisor,  P.O.  Box  1148,  Corvallis, 
OR  97339. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  is  open  to  the  public.  Council 
Discussion  is  limited  to  Forest  Service/ 
BLM  staff  and  Council  Members.  Lunch 
will  be  on  your  own.  A  public  input 
session  will  be  at  2:30  p.m.  for  fifteen 
minutes.  The  meeting  is  expected  to 
adjourn  around  3:30  p.m. 

Dated:  July  9,  2003^. 
Gloria  D.. Brown, 

Forest  Supervisor. 

[FR  Doc.  03-17942  Filed  7-15-^)3;  8:45  am) 
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COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Public  MeeNng 
of  the  Maryland  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  conference  call  of  the 
Maryland  Advisory  Committee  will 
convene  at  1  p.m.  and  adjourn  at  3:30 
p.m.  on  Tuesday,  July  29,  2003.  The 
purpose  of  the  conference  call  is  to  plan 
current  SAC  projects,  including  release 
of  a  report  entitled.  City  Services  and 
the  Justice  System:  Do  Korean  American 
Storeowners  in  Baltimore,  Maryland  Get 
Equal  Treatment?  a  civil  rights  forum  in 
Western  Maryland,  and  input  regarding 
meaningful  and  measurable  SAC 
activity. 

This  conference  call  is  available  to  the 
public  through  the  followring  call-in 
number:  1-888-86&-0374,  access  code 
number:  17878777,  contact  name  is 
Edward  Darden.  Any  interested  member 
of  the  public  may  call  this  number  and 
listen  to  the  meeting.  Callers  can  expect 
to  incur  charges  for  calls  not  initiated 
using  the  supplied  call-in  number  or 
over  wireless  lines  and  the  Commission 
will  not  refund  any  inciured  charges. 
Callers  will  incur  no  charge  for  calls 
using  the  call-in  number  over  land-line 
connections.  Persons  with  hearing 
impairments  may  also  follow  the 
proceedings  by  first  calling  the  Federal 
Relay  Service  at  1-800-977-8339  and 
providing  the  Service  with  the 
conference  call  number  and  contact 
name. 

To  ensure  that  the  Commission 
secures  an  appropriate  number  of  lines 
for  the  public,  persons  are  asked  to 
register  by  contacting  Edward  Darden  of 
the  Eastern  Regional  Office,  (202)  376- 
7533,  TDD  (202)  376-8116,  by  1  p.m.  on 
Monday,  July  28,  2003. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  1,  2003. 
Ivy  L.  Davis, 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doa  03-17994  Filed  7-15-03;  8:45  am) 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-663] 

Notice  of  Extension  of  Time  Limit  of 
Final  Results  of  New  Shipper  Review: 
Honey  from  the  People's  Republic  of 
China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Extension  of  Time 
Limit  of  Final  Results  of  Antidumping 
Duty  New  Shipper  Review. 


SUMMARY:  The  Department  of  Commerce 
is  extending  die  time  limit  of  the  final 
results  of  the  new  shipper  review  of  the 
antidumping  duty  order  on  honey  from 
die  People's  Repubfic  of  China  until  no 
later  than  October  31.  2003.  The  period 
of  review  is  December  1,  2001,  through 
May  31,  2002.  This  extension  is  made 
pursuant  to  section  751{a)(2)(B)(iv)  of 
the  Tariff  Act  of  1930,^  amended. 
EFFECTIVE  DATE:  July  16,  2003. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Angelica  Mendo2a  at  (202)  482-3019  or 
Donna  Kinsella  at  (202)  482-0194; 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  m.  Office  Eight, 
Import  Administration,  International 
Trade  Administi-ation,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW,  Washington 
DC  20230.  ' 

SUPPLEMENTARY  INFORMATION: 


BILLING  CODE  633S-01-P 


Statutory  Time  Limits 

Section  751(aM2)(B)(iv)  of  die  Act 
requires  die  Department  to  issue  the 
final  results  of  a  new  shipper  review 
within  90  days  after  the  date  on  which 
the  preliminary  results  were  issued. 
However,  if  the  Department  determines 
the  issues  are  extraordinarily 
complicated,  section  751(a)(2)(B)(iv)  of 
the  Act  allows  the  Department  to  extend 
the  deadline  for  the  final  results  to  up 
to  150  days  after  the  date  on  which  the 
preliminary  results  were  issued. 

Background 

On  June  25.  2002,  die  Department 
received  a  timely  request  from  Wuhan 
Bee  Healthy -Co.,  Ltd.  (Wuhan),  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  and  section  351.214(c)  of  the 
Department's  regulations,  for  a  new 
shipper  review  of  the  antidumping  duty 
order  on  honey  from  the  People's 
Republic  of  China  (PRC),  which  has  a 
December  anniversary  date,  and  a  June 
semiannual  anniversary  date.  On 
August  6,  2002,  die  Department 
initiated  this  new  shipper  review 


covering  the  period  December  1,  2001, 
dirough  May  31,  2002.  See  Honey  From 
the  People's  Republic  of  China: 
Initiation  of  New  Shipper  Antidumping 
Reviews  (67  FR  50862).  On  January  30, 
2003,  die  Department  fully  extended  the 
preliminary  results  of  this  review  by  120 
days  until  May  27,  2003.  See  Honey 
from  the  People's  Republic  of  China: 
Extension  of  Time  Limits  for 
Preliminary  Results  of  New  Shipper 
Antidumping  Duty  Review  (68  FR  4761). 
On  May  27,  2003,  die  Department 
issued  its  preliminary  results  of  this 
review.  See  Notice  of  Preliminary 
Results  of  Antidumping  Duty  New 
Shipper  Review:  Honey  from  the 
People's  Republic  of  China,  68  FR  33099 
(June  3,  2003).  In  the  preliminary  results 
of  this  review,  we  indicated  that  we  had 
received,  but  due  to  time  constraints  not 
yet  analyzed,  additional  information 
from  both  petitioners  and  Wuhan.  ^  We 
also  indicated  in  the  preliminary  results 
of  this  review  that  we  intended  to 
carefully  analyze  all  issues  pertaining  to 
die  bona  fides  of  Wuhan's  U.S.  sale  of 
honey,  and  the  proper  Indian  surrogate 
to  value  the  raw  honey  input,  for  the 
final  results  of  this  review. 

Extension  of  Time  Limits  for 
Preliminary  Results 

Pursuant  to  section  751(a)(2)(B)(iv)  of  ' 
the  Act,  die  Department  may  extend  the 
deadline  for  completion  of  the  final 
results  of  a  new  shipper  review  by  60 
days  if  it  determines  that  the  case  is 
extraordinarily  complicated.  The 
Department  has  determined  that  this 
case  is  extraordinarily  complicated 
because  of  the  issues  pertaining  to  the 
bona  fides  of  Wuhan's  U.S.  sale  and  die 
proper  Indian  surrogate  to  value  the  raw 
honey  input  that  must  be  addressed  in 
die  final  results.  Accordingly,  die  final 
results  of  this  new  shipper  review 
cannot  be  completed  within  the 
statutory  time  limit  of  90  days. 
Therefore,  in  accordance  with  section 
751(a)(2)(B)(iv)  of  die  Act  and  section 
351.214(i)(2)  of  die  regulations,  die 
Department  is  fully  extending  the  time 
limit  for  die  completion  of  final  results 
by  an  additional  60  days.  The  final 
results  will  now  be  due  no  later  than  - 
October  31,2003. 

This  notice  is  published  pursuant  to 
sections  751(a)(2)(B)  and  777(i)(l)  of  the 
Act. 


'  The  American  Honey  Producers  Association  and 
the  Sioux  Honey  Association  are  peUtioners  in  thU 
proceeding. 
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Dated:  July  9.  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary/or  Import 
Administration.  Group  III. 
|FR  Doc.  03-18014  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  3S10-I)S-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-886,  A-557-813,  A-54»-821] 

Initiation  of  Antidumping  Duty 
Investigations:  Polyethylene  Retail 
Carrier  Bags  from  The  People's 
Republic  of  China,  Malaysia,  and 
Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
W.  Aziz,  Thomas  Schauer,  or  Richard 
Rimlinger,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4023,  (202)  482-0410  or  (202) 
482-4477.  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  June  20,  2003,  the  Department  of 
Commerce  ("the  Department")  received 
a  petition  on  imports  of  polyethylene 
retail  carrier  bags  ("PRCBs")  from  The 
People's  Republic  of  China  ("the  PRC"), 
Malaysia,  and  Thailand,  filed  in  proper 
form  by  PCL  Packaging,  Inc.,  Sonoco 
Products  Company,  Superbag  Corp., 
Vanguard  Plastics,  Inc.,  and  Inteplast 
Group,  Ltd.  (referred  to  hereafter  as  "the 
'petitioners").  On  June  25,  2003,  the 
Department  requested  additional 
information  and  clarification  of  certain 
areas  of  the  petition.  The  petitioners 
filed  supplements  to  the  petition  on 
June  30,  2003  and  July  8.  2003. 

In  accordance  with  section  732(b)  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act"),  the  petitioners  allege  that  imports 
of  PRCBs  from  the  PRC,  Malaysia,  and 
Thailand  are  being,  or  are  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value  within  the  meaning  of  section  731 
of  the  Act  and  that  such  imports  are 
materially  injuring  and  threaten  to 
injure  an  industry  in  the  United  States. 

The  Department  finds  that  the 
petitioners  filed  this  petition  on  behalf 
of  the  domestic  industry  because  they 
are  interested  parties  as  defined  in 
section  771(9)(c)  of  the  Act. 
Furthermore,  with  respect  to  the 
antidumping  duty  investigations  the 


petitioners  are  requesting  the 
Department  to  initiate,  they  have 
demonstrated  sufficient  industry 
support  (see  "Determination  of  Industry 
Support  for  the  Petition"  below). 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  is  polyethylene  retail 
carrier  bags,  which  also  may  be  referred 
to  as  t-shirt  sacks,  merchandise  bags, 
grocery  bags,  or  checkout  bags.  The 
subject  merchandise  is  defined  as  non- 
sealable  sacks  and  bags  with  handles 
(including  drawstrings),  without  zippers 
or  integral  extruded  closures,  with  or 
without  gussets,  with  or  without 
printing,  of  polyethylene  film  having  a 
thickness  no  greater  than  .035  inch 
(0.889  mm)  and  no  less  than  .00035  inch 
(0.00889  mm),  and  with  no  length  or 
width  shorter  than  6  inches  (15.24  cm) 
or  longer  than  40  inches  (101.6  cm).  The 
depth  of  the  bag  may  be  shorter  than  6 
inches  but  not  longer  than  40  inches 
(101.6  cm).  Polyethylene  retail  carrier 
bags  are  typically  provided  without  any 
consumer  packaging  and  free  of  charge 
by  retail  establishments  (e.g.,  grocery, 
drug,  convenience,  department, 
specialty  retail,  and  discount  stores,  and 
restaurants)  to  their  customers  to 
package  and  carry  their  purchased 
products.  The  scope  of  the  petition 
excludes  (1)  polyethylene  bags  that  are 
not  printed  with  logos  or  store  names 
and  that  are  close-able  with  drawstrings 
made  of  polyethylene  film  and  (2) 
polyethylene  bags  that  are  packed  in 
consumer  packaging  with  printing  that 
refers  to  specific  end  uses  other  than 
packaging  and  carrying  merchandise 
from  retail  establishments  (e.g.,  garbage 
bags,  lawn  bags,  trash  can  liners). 
Imports  of  the  subject  merchandise  are 
classified  under  statistical  category 
3923.21.0090  of  the  Harmonized  Tariff 
Schedule  of  the  United  States.  This 
subheading  also  covers  products  that  are 
outside  the  scope  of  these 
investigations.  Furthermore,  although 
the  HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  these 
investigations  is  dispositive. 

During  our  review  of  the  petition,  we 
discussed  the  scope  with  the  petitioners 
to  ensure  that  it  is  an  accurate  reflection 
of  the  products  for  which  the  domestic 
industry'  is  seeking  relief.  Moreover,  as 
discussed  in  the  preamble  to  the 
regulations  (62  FR  27296,  27323),  we  are 
setting  aside  a  period  for  interested 
parties  to  raise  issues  regarding  product 
coverage.  The  Department  encourages 
all  interested  parties  to  submit  such 
comments  within  20  calendar  days  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  Import 


Administration's  Central  Records  Unit 
at  Room  1870,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
The  period  of  scope  consultations  is 
intended  to  provide  the  Department 
with  ample  opportuiuty  to  consider  all 
comments  and  consult  with  parties 
prior  to  the  issuance  of  the  preliminary 
determination.Determination  of 
Industry  Support  for  the  Petition 

Section  732(b)(1)  of  the  Act  requires 
that  a  petition  be  filed  on  behalf  of  the 
domestic  industry.  Section  732(c)(4)(A) 
of  the  Act  provides  that  a  petition  meets 
this  requirement  if  the  domestic 
producers  or  workers  who  support  the 
petition  account  for:  (1)  at  least  25 
percent  of  the  total  production  of  the 
domestic  like  product;  and  (2)  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for,  or  opposition  to,  the 
petition. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  as  a 
whole  of  a  domestic  like  product.  Thus, 
to  determine  whether  the  petition  has 
the  requisite  industry  support,  the 
statute  directs  the  Department  to  look  to 
producers  and  workers  who  produce  the 
domestic  like  product.  The  International 
Trade  Commission  (ITC),  which  is 
responsible  for  determining  whether       ■ 
"the  domestic  industry"  has  been 
injured,  must  also  determine  what 
constitutes  a  domestic  like  product  in 
order  to  define  the  industry.  While  the 
Department  and  the  ITC  must  apply  the 
same  statutory  definition  regarding  the 
domestic  like  product  (see  section 
771(10)  of  the  Act),  they  do  so  for 
different  purposes  and  pursuant  to 
separate  and  distinct  authority.  In 
addition,  the  Department's 
determination  is  subject  to  limitations  of 
time  and  information.  Although  this 
may  result  in  different  definitions  of  the 
domestic  like  product,  such  differences  • 
do  not  render  the  decision  of  either 
agency  contrary  to  law.^ 

Section  771(10)  of  the  Act  defines  the 
domestic  like  product  as  "a  product 
which  is  like,  or  in  the  absence  of  like, 
most  similar  in  characteristics  and  uses 
with,  the  article  subject  to  an 
investigation  under  this  subtitle."  Thus, 
the  reference  point  from  which  the 
domestic  like  product  analysis  begins  is 
"the  article  subject  to  an  investigation," 
i.e.,  the  class  or  kind  of  merchandise  to 
be  investigated,  which  normally  will  be 
the  scope  as  defined  in  the  petition. 


'  See  USEC.  Inc.  v.  United  States,  132  F.  Supp. 
2d  1.  8  (CIT  2001),  citing  Algoma  Steel  Corp.  v. 
United  States.  688  F.  Supp.  639,  642-44  (CrP  1988). 
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With  regard  to  the  definition  of 
domestic  like  product,  the  petitioner 
does  not  offer  a  definition  of  domestic 
like  product  distinct  from  the  scope  of 
the  investigation.  Based  on  our  analysis 
of  the  information  presented  by  the 
petitioners,  we  have  determined  that 
there  is  a  single  domestic  like  product, 
plastic  retail  carrier  bags,  which  is 
defined  in  the  "Scope  of  Investigation" 
section  above,  and  we  have  analyzed 
industT)'  support  in  terms  of  the 
domestic  like  product. 

The  petitioners  established  industry 
support  representing  over  50  percent  of 
total  production  of  the  domestic  like 
product.  Therefore,  the  domestic 
producers  or  workers  who  support  the 
petition  account  for  at  least  25  percent 
of  the  total  production  of  the  domestic 
like  product,  and  the  requirements  of 
section  732(c)(4)(A)(i)  are  met. 
Furthermore,  because  the  Department 
received  no  opposition  to  the  petition, 
the  domestic  producers  or  workers  who 
support  the  petition  account  for  more 
than  50  percent  of  the  production  of  the 
domestic  like  product  produced  by  that 
portion  of  the  industry  expressing 
support  for  or  opposition  to  the  petition. 
Thus,  the  requirements  of  section 
732(c)(4)(A)(ii)  are  also  met. 

Accordingly,  the  Department 
detennines  that  the  petition  was  filed  on 
behalf  of  the  domestic  industry  within 
the  meaning  of  section  732(b)(1)  of  the 
Act.  See  Industry  Support  Attachment 
to  the  Initiation  Checklist  ("hiitiation 
Checklist"),  dated  July  10,  2003,  on  file 
in  the  Central  Records  Unit  in  Room  B- 
099  of  the  main  Department  of 
Commerce  Building. 

Period  of  Investigation 

The  anticipated  period  of 
investigation  is  April  1,  2002,  through 
March  31,  2003,  for  the  Malaysia  and 
Thailand  investigations  and  October  1, 
2002,  dirough  March  31.  2003,  for  the 
PRC  investigation. 

Export  Price  and  Normal  Value 

The  following  are  descriptions  of  the 
allegations  of  sales  at  less  tiian  fair  value 
upon  which  the  Department  based  its 
decision  to  initiate  these  investigations. 
The  sources  of  data  for  the  deductions 
and  adjustments  relating  to  U.S.  price 
and  normal  value  are  discussed  in 
greater  detail  in  the  Initiation  Checklist. 
Should  the  need  arise  to  use  any  of  this 
information  as  facts  available  under 
section  776  of  the  Act,  we  may 
reexamine  the  information  and  revise 
the  mai:gin  calculations,  if  appropriate. 

The  petition  identified  37  producers 
of  PRCBs  in  the  PRC  (see  June  20,  2003, 
petition.  Exhibit  5),  14  producers  in 
Malaysia  (see  June  20,  2003,  petition, 


Exhibit  6),  and  16  producers  in 
Thailand  (see  June  20,  2003,  petition. 
Exhibit  7). 

Export  Price  and  Norma]  Value  -  The 
PRC 


The  petitioners  based  export  price  on 
the  price  of  the  PRC-manufactured 
PRCBs  from  two  Chinese  exporters.  We 
have  examined  the  information 
provided  regarding  export  price  and 
have  determined  that  it  represents 
information  reasonably  available  to  the 
petitioners  and  have  reviewed  it  for 
adequacy  and  accuracy.  See  Initiation 
Checklist. 

The  petitioners  assert  that  the 
Department  considers  die  PRC  to  be  a 
non-market-economy  ("NME")  country 
and,  therefore,  they  constructed  normal 
value  based  on  the  factors-of-production 
methodology  pursuant  to  section  773(c) 
of  the  Act.  In  previous  cases,  the 
Department  has  determined  that  the 
PRC  is  an  NME  country.  See  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Flat- 
Rolled  Carbon-Quality  Steel  Products 
from  the  People's  Republic  of  China 
{Cold-Rolled  Steel  from  China),  65  FR 
34660  (May  31,  2000).  ki  accordance 
widi  section  771(l8)(c)(i)  of  die  Act,  die 
NME  status  remains  in  effect  until 
revoked  by  the  Department.  The  NME 
stahis  of  die  PRC  has  not  been  revoked 
by  the  Department  and,  therefore, 
remains  in  effect  for  purposes  of  die 
initiation  of  this  investigation. 
Accordingly,  the  normal  value  of  die 
product  is  based  on  factors  of 
production  valued  in  a  surrogate 
market-economy  countiry  in  accordance 
widi  section  773(c)  of  die  Act.  In  die 
course  of  diis  investigation,  all  parties 
will  have  the  opportimity  to  provide 
relevant  information  related  to  the 
issues  of  die  PRC's  NME  status  and  die 
granting  of  separate  rates  to  individual 
exporters.  See,  e.g..  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China,  59  FR 
22585,  22586-87  (May  2,  1994). 

As  requfred  by  19  CFR 
351.202(b)(7)(i)(c).  die  petitioners 
provided  dumping  margin  calculations 
using  die  Department's  NME 
methodology  described  in  19  CFR 
351.408.  For  die  calculation  of  normal 
value,  the  petitioners  based  the  factors 
of  production,  as  defined  by  section 
773(c)(3)  of  the  Act  (raw  materials, 
labor,  and  overhead),  for  PRCBs  on  die 
quantities  of  inputs  consumed  by  a  U.S. 
producer  of  PRCBs.  See  hiitiation 
Checklist. 

The  petitioners  selected  India  as  their 
surrogate  countiy.  The  petitioners  stated 
that  India  is  comparable  to  the  PRC  in 


its  level  of  economic  development  and 
is  a  significant  producer  of  comparable 
merchandise.  Based  on  the  information 
provided  by  die  petitioners,  we  believe 
that  the  petitioners'  use  of  India  as  a 
surrogate  country  is  reasonable  for 
purposes  of  initiation  of  this 
investigation.  See  hiitiation  Checklist. 
In  accordance  with  section  773(c)(4) 
of  the  Act,  the  petitioners  valued  factors 
of  production  for  PRCBs,  where 
possible,  on  reasonably  available,  public 
surrogate-country  data.  To  value  raw 
materials,  including  color  concentrate, 
printing  ink,  adhesive,  and  corrugated 
boxes,  the  petitioners  used  official 
Indian  government  import  statistics. 
They  used  the  most  current  information 
for  wholesale  price  indices  in  India  as 
published  in  die  International  Financial 
Statistics  of  the  International  Monetary 
Fimd  to  determine  the  appropriate 
adjustinents  for  inflation.  The 
petitioners  valued  labor  using  the 
Department's  regression-based  wage  rate 
for  the  PRC,  in  accordance  with  19  CFR 
351.408(c)(3).  For  factory  overhead 
expenses,  selling,  general  and 
administrative  expenses  and  profit,  the 
petitioners  applied  rates  derived  from 
the  publicly  available  data  reported  for 
2000-2001  for  companies  in  the  Reserve 
Bank  of  India  Bulletin  (RBI  Bulletin)    . 
from  December  2002.  The  RBI  Bulletin 
covers  data  for  1.126  companies, 
including  producers  of  plastics 
products. 

Based  on  comparisons  of  export  price 
to  normal  value,  calculated  in 
accordance  with  section  773(c)  of  the 
Act,  the  estimated  dumping  margins  for 
PRCBs  from  die  PRC  range  from  83.81 
percent  to  129.86  percent. 

Export  Price  and  Normal  Value  - 
Malaysia 

The  petitioners  based  export  price  on 
the  price  of  Malay-manufactured  PRCBs 
from  a  Malaysian  producer.  In  order  to 
obtain  ex-factory  prices,  the  petitioners 
deducted  the  appropriate  inland  freight 
from  the  sales  value.  We  reviewed  the 
information  provided  regarding  export 
price  and  have  determined  that  it 
represents  information  reasonably 
available  to  the  petitioners  and  have 
reviewed  it  for  adequacy  and  accuracy. 
See  Initiation  Checklist. 

The  petitioners  based  normal  value  on 
the  price  of  Malay-manufactured  PRCBs 
produced  by  the  same  company  from 
which  they  obtained  the  export  prices, 
hi  order  to  obtain  ex-factory  prices,  die 
petitioners  deducted  inland  freight, 
imputed  credit,  and  value-added  taxes 
from  the  sales  value.  The  petitioners 
added  charges  for  printing  plates  to  the 
sales  value.  These  charges  were 
itemized  separately  in  die  price 
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quotation.  The  petitioners  also  made  a 
packing  adjustment  and  a  difference-in- 
merchandise  adjustment  to  normal 
value.  We  reviewed  the  normal  value 
information  provided  and  have 
determined  that  it  represents 
information  reasonably  available  to  the 
petitioners  and  have  reviewed  it  for 
adequacy  and  accuracy.  See  Initiation 
Checklist. 

Based  on  qomparisons  of  export  price 
to  normal  value,  the  estimated  dumping 
margins  for  PRCBs  from  Malaysia  range 
from  81.55  percent  to  101.74  percent. 

Export  Price  and  Normal  Value  - 
Thailand 

The  petitioners  based  export  price  on 
the  price  of  Thai-manufactured  PRCBs 
from  a  Thai  producer.  We  reviewed  the 
'  information  provided  regarding  export 
price  and  have  determined  that  it 
represents  information  reasonably 
available  to  the  petitioners  and  have 
reviewed  it  for  adequacy  and  accuracy. 
See  Initiation  Checklist. 

The  petitioners  based  normal  value  on 
the  price  of  Thai-manufactured  PRCBs 
produced  by  the  same  company  from 
which  they  obtained  the  export  prices. 
The  petitioners  made  adjustments  for 
imputed  credit  expenses,  packing,  and 
difference-in-merchandise  to  normal 
value.  We  reviewed  the  information 
provided  regarding  normal  value  and 
have  determined  that  it  represents 
information  reasonably  available  to  the 
petitioners  and  have  reviewed  it  for 
adequacy  and  acciu-acy.  See  Initiation 
Checklist. 

Based  on  comparisons  of  export  price 
to  normal  value,  the  estimated  dumping 
margins  for  PRCBs  from  Thailand  range 
from  34.84  percent  to  122.88  percent. 

Fair- Value  Comparison 

,  Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  PRCBs  from  the  PRC. 
Malaysia,  and  Thailand  are  being,  or  are 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value. 

Allegations  and  Evidence  of  Material 
Injury  and  Causation 

The  petition  alleges  that  the  U.S. 
industry  producing  the  domestic  like 
product  is  being  materially  injured  and 
is  threatened  with  material  injury  by 
reason  of  the  imports  of  the  subject 
merchandise  sold  at  less  than  normal 
value.  The  petitioners  contend  that  the 
industry's  injured  condition  is 
evidenced  by  declining  trends  in  market 
share,  pricing,  production  levels, 
profits,  sales,  and  utilization  of  capacity. 
Furthermore,  the  petitioners  contend 
that  injury  and  threat  of  injury  is 


evidenced  by  negative  effects  on  its  cash 
flow,  ability  to  raise  capital,  and  growth. 

These  allegations  are  supported  by 
relevant  evidence  including  import 
data,  lost  sales,  lost  revenue  and  pricing 
information.  The  Department  assessed 
the  allegations  and  supporting  evidence 
regarding  material  injury  and  causation 
and  determined  that  these  allegations 
are  supported  by  accurate  and  adequate 
evidence  and  meet  the  statutory 
requirements  for  initiation  (see 
Initiation  Checklist  dated  July  10,  2003. 
Re:  Material  Injury). 

Initiation  of  Antidumping 
Investigations 

Based  upon  the  examination  of  the 
petition  on  PRCBs  from  the  PRC, 
Malaysia,  and  Thailand,  and  other 
information  reasonably  available  to  the 
Department,  we  find  that  the  petition 
meets  the  requirements  of  section  732  of 
the  Act.  Therefore,  we  are  initiating 
antidumping  duty  investigations  to 
determine  whether  imports  of  PRCBs 
from  the  PRC,  Malaysia,  and  Thailand 
are  being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value. 
Unless  postponed,  we  will  make  our 
preliminary  determinations  no  later 
than  140  days  after  the  date  of  this 
initiation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
governments  of  the  PRC,  Malaysia,  and 
Thailand.  We  will  attempt  to  provide  a  • 
copy  of  the  public  version  of  the 
petition  to  each  producer  named  in  the 
petition,  as  appropriate. 

International  Trade  Commission 
Notification 

We  have  notified  the  ITC  of  our 
initiations,  as  required  by  section  732(d) 
of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  preliminarily  determine, 
no  later  than  August  4,  2003.  whether 
there  is  a  reasonable  indication  that 
imports  of  PRCBs  from  the  PRC. 
Malaysia,  and  Thailand  are  causing 
material  injury,  or  threatening  to  cause 
material  injury,  to  a  U.S.  industry.  A 
negative  ITC  determination  for  any 
country  will  result  in  the  investigation 
being  terminated  with  respect  to  that 
country;  otherwise,  these  investigations 
will  proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  issued  and  published 
pursuant  to  section  777(i)  of  the  Act. 


Dated:  July  10,  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

IFR  Doc.  03-18017  Filed  7-15-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-814] 

Pure  Magnesium  from  Canada:  NAFTA 
Panel  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  NAFTA  Panel 
decision. 

SUMMARY:  On  April  28,  2003,  the  North 
American  Free  Trade  Agreement 
("NAFTA")  Panel  remanded  an 
affirmative  determination  by  the 
Department  of  Commerce  (the 
"Department")  in  the  sunset  review  of 
tlie  antidumping  duty  order  on  pure 
magnesium  from  Canada.  See  Pure 
Magnesium  from  Canada,  Secretariat 
File  No.  US A-CDA-00-1 904-06.  as 
modified  by  the  NAFTA  Panel's  June 
24.  2003  Ordefi  {" Pure  Magnesium  from 
Canada,  Third  Remand").  Consistent 
with  the  decision  of  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  in  Timken  Co.  V. 
United  States,  893  F.2d  337  (Fed.  Cir. 
1990)  (Timken),  the  Department  is 
notifying  the'  public  that  Pure 
Magnesium  from  Canada,  Third 
Remand  and  the  NAFTA  Panel's  earlier 
opinions  in  this  case,  discussed  below, 
were  "not  in  harmony"  with  the 
Department's  original  results. 
EFFECTIVE  DATE:  July  16.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Douthit  or  Kelly  Parkhill.  Office 
,of  Policy,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Ave.,  NW. 
Washington.  D.C.  20230;  telephone: 
(202) 482-5050  or  (202) 482-3791, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  5.  2000,  the  Department 
published  a  notice  of  the  final  results  of 
the  simset  review  of  the  antidumping 
duty  order  on  pure  magnesium  from 
Canada.  Se.e  Pure  Magnesium  From 
Canada;  Final  Results  of  Full  Sunset 
Review,  65  FR  41436,  July  5.  2000. 


'  See  Pure  Magnesium  from  Canada.  Secretariat 
File  No.  USA-CDA-00-1 904-06  (June  24.  2003). 
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Subsequent  to  the  Department's  Final 
Results,  respondents  filed  a  complaint 
before  the  NAFTA  Panel  challenging 
these  results.  Thereafter,  the  NAFTA 
Panel  issued  an  Order  and  Opinion 
dated  March  27,  2002.  See  Pure 
Magnesium  from  Canada,  Secretariat 
File  No.  USA-CDA-00-1 904-06,  ["First 
Remand").  On  May  28,  2002,  the 
Department  released  final  results  of 
determination  pursuant  to  NAFTA 
Panel  remand  of  the  sunset  review  of 
the  antidumping  duty  order  on  pure 
magnesium  from  Canada.  On  October 
15,  2002,  the  NAFTA  Panel  issued  its 
second  remand  redetermination  in  die 
Canadian  magnesium  antidumping 
order  sunset  case  concerning  two  issues. 
See  Decision  of  the  Panel  Concerning 
the  Remand  Determination  by  the 
Department  of  Commerce,  Pure 
Magnesium  From  Canada,  File  USA- 
CDA-00-1 904-0  7  (Oct.  15,  2002),  at  3, 
{"Second  Remand").  On  January  28, 
2003,  the  Department's  filed  its  second 
redetermination  on  remand  with  Uie 
NAFTA  Secretariat.  On  April  28.  2003 
the  NAFTA  Panel  remanded  an 
affirmative  determination  by  the 
Department  with  instructions  to  revoke 
the  antidumping  order  on  pure 
magnesium  from  Canada.  On  June  24 
2003.  the  NAFTA  Panel  modified  the' 
Panel's  Decision  and  Order  issued  on 
April  28,  2003. 

Timken  Notice 

to  its  decision  in  Timken,  the  Federal 
Circuit  held  that,  pursuant  to  19  U.S.C. 
1516a(e),  die  Department  must  publish 
notice  of  a  CIT  decision  which  is  "not 
in  haraiony"  with  the  Department's 
results.  Timken,  893  F.2d  at  340. 
Because  NAFTA  panels  step  into  the 
shoes  of  the  courts  they  are  replacing, 
they  must  apply  the  law  of  die  national 
court  that  would  otherwise  review  the 
administradve  determinadon. 
Therefore,  we  are  publishmg  noUce  that 
die  NAFTA  Panel's  decision  in  Pure 
Magnesium  from  Canada,  Third 
Remand  is  "not  in  harmony"  with  the 
Department's  sunset  results.  Publication 
of  diis  nodce  fulfills  die  obligadon 
imposed  upon  the  Department  by  the 
decision  in  Timken.  In  addition,  diis 
notice  will  serve  to  continue  the 
suspension  of  liquidaUon.  If  an 
Extraordinary  Challenge  Committee 
panel  request  ("ECC  panel  request")  is 
riot  filed,  or  if  an  ECC  panel  request  is 
filed,  and  die  NAFTA  panel's  decision 
is  upheld,  die  Department  wdl  publish 
amended  final  sunset  review  results 
revoking  the  anddumping  order  on  pure 
magnesium  from  Canada. 
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Dated:  July  10.  2003. 
JeCfrey  A.  May. 

Acting  Assistant  Secretary' for  Gmnt  Aldonas 
Under  Secretary. 

(FR  Doc.  03-18016  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  351(>-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-809] 

Certain  Forged  Stainless  Steel  Flanges 
From  India:  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  AdministraUon. 
.Department  of  Commerce. 
ACTION:  Notice  of  final  results  and 
partial  rescission  of  antidumping  duty 
administrative  review  of  certain  forged 
stainless  steel  flanges  from  India. 


SUMMARY:  The  Department  of  Commerce 
(''die  Department")  has  conducted  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
forged  stainless  steel  flanges  from  India 
(A-533-809)  produced  and/or  exported 
by  Echjay  Forgings  Pvt.  Ltd.  ("Echjay") 
Viraj  Forgings  Ltd.  ("Viraj"),  Snowdrop 
Trading  Pvt.  Ltd.  ("Snowdrop"). 
Bhansali  Ferromet  Pvt.  Ltd. 
("Bhansali").  Panchmahal  Steel  Ltd. 
("Panchmahal").  Metal  Forgings  Rings  & 
Bearings  Pvt.  Ltd.  ("MF").  and  Padieja 
Forgings  and  Auto  Parts.  Ltd. 
("Patheja").  The  period  of  review  (POR) 
is  February  1,  2001,  du-ough  January  31, 
2002.  Based  on  our  analysis  of 
comments  received,  these  final  results 
differ  from  die  Preliminary  Results  for 
Echjay.  "The  final  results  are  listed  below 
in  the  "Final  Results  of  Review" 
section. 


Rescission  Of  Antidumping  Duty 
Administrative  Review,  68  FR  11361 
(March  10,  2003)  {"Preliminary 
Results"). 

We  mvited  parties  to  comment  on  die 
Preliminary  Results.  On  April  9,  2002,   • 
we  received  case  briefs  from  Echjay  and 
Snowdrop.  On  April  15,  2003,  we 
returned  die  case  brief  submitted  by 
Echjay  to  its  counsel,  requesting  that 
Echjay  delete  all  new  information  and 
resubmit  the  brief  by  8:30  a.m.  on  April 
16,  2003.  On  April  16,  2003,  die 
Department  received  the  revised  case 
brief  from  counsel  on  behalf  of  Echjay. 
A  public  hearing  was  held  on  April  16 
2003.  We  note  diat  Viraj  did  not  submit 
a  brief. 

Partial  Rescission        , 

to  our  preliimnary  results,  we 
announced  our  preliminary  decision  to 
rescind  the  review  with  respect  to 
Bhansali.  Panchmahal,  MF,  and  Padieja. 
because  these  companies  apparendy 
had  no  entries  of  SS  flanges  from  todia 
during  the  POR.  See  Preliminary  Results 
68  FR  at  11362.  We  have  received  no 
new  informadon  contradicting  the 
decision.  Therefore,  we  are  rescinding 
the  administrative  review  with  respect 
to  Bhansali.  Panchmahal.  MF  and 
Patheja. 

Scope  of  the  Review 


EFFECTIVE  DATE:  July  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  Kramer  at  (202)  482-0405 
(Snowdrop),  Shireen  Pasha  at  (202) 
482-0193  (Echjay),  or  Dena  Aliadinov  at 
(202)  482-3362  (Viraj),  Import 
Administration,  totemational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14di  Sti-eet  and  Constitution 
Ave,  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 
Background 

On  March  10,  2003,  die  Departinent 
published  the  preliminary  results  and 
partial  rescission  of  its  administrative 
review  of  the  antidumping  duty  order 
on  certain  forged  stainless  steel  flanges 
("SS  flanges")  frt)m  todia.  See  Notice  Of 
Preliminary  Results  And  Partial 


The  products  under  review  are  certain 
forged  stainless  steel  flanges,  both 
finished  and  not  finished,  generally 
manufactured  to  specification  ASTM  A- 
182,  and  made  in  alloys  such  as  304 
304L.  3 1 6.  and  3 1 6L.  The  scope 
includes  five  general  types  of  flanges. 
They  are  weld-neck,  used  for  butt-weld 
line  connection;  threaded,  used  for 
threaded  line  connections;  slip-on  and 
lap  jomt,  used  widi  sUlb-ends^utt-weld 
line  connections;  socket  weld,  used  to 
fit  pipe  into  a  machined  recession;  and 
blind,  used  to  seal  off  a  line.  The  sizes 
of  die  flanges  widiin  die  scope  range 
generally  from  one  to  six  inches; 
however,  all  sizes  of  the  above-       •    - 
described  merchandise  are  included  in 
die  scope.  Specifically  excluded  from 
the  scope  of  diis  order  are  cast  stainless 
steel  flanges.  Cast  stainless  steel  flanges 
generally  are  manufactured  to 
specification  ASTM  A-351.  The  flanges 
subject  to  this  order  are  currently 
classifiable  under  subheadings 
7307.21.1000  and  7307.21.5000  of  die 
Harmonized  Tariff  Schedule  (HTS) 
Although  die  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  die  written  description  of  the 
merchandise  under  review  is  dispositive 
of  whether  or  not  the  merchandise  is 
covered  by  the  review. 
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Use  of  Facts  Otherwise  Available 

As  discussed  in  detail  in  the 
Preliminary  Results,  we  have 
determined  to  use  facts  otherwise 
available  for  Echjay,  in  reconstructing 
■  its  constructed  value  to  arrive  at  the 
correct  margin;  and,  as  noted  in  the 
Preliminary  Results,  we  determine  that, 
in  accordance  with  sections  776(a)  and 
(b)  of  the  Act,  the  use  of  adverse  facts 
available  is  appropriate  for  Snowdrop." 
whose  producers  did  not  respond  to  our 
requests  for  information.  The 
Department  has  received  comments 
from  Echjay  and  Snowdrop,  all  of  which 
are  addressed  in  the  "Issues  and 
Decision  Memorandum." 

Analysis  of  Comments  Received 

The  Department  has  received 
comments  from  Echjay  and  Snowdrop, 
all  of  which  are  addressed  in  the  "Issues 
and  Decision  Memorandum"  from 
Barbara  E.  Tillman,  Acting  Deputy 
Assistant  Secretary',  Import 
Administration,  to  Joseph  Spetrini, 
Acting  Assistant  Secretary,  Import 
Administration,  dated  July  8,  2003 
["Decision  Memorandum"],  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  an  Appendix  is  a  list 
of  the  issues  that  Echjay  and  Snowdrop 
have  raised  and  to  which  we  have 
responded  in  the  Decision 
Memorandum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  the 
Department's  Central  Records  Unit, 
located  at  14th  Street  and  Constitution 
Avenue,  NW,  Room  B-099.  In  addition, 
a  complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Import  Administration  website  at 
http;//ia.ita. doc.gov/  under  the  heading 
Federal  Register  Notices.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received  and  findings  at  verification,  we 
have  made  certain  changes  in  the 
margin  calculations.  These  changes  are 
noted  in  various  sections  of  the  Decision 
Memomndum,  accessible  in  B-099  and 
on  the  Web  at  www.ia.ita.doc.gov/fm. 

Final  Results  of  Review 

We  determine  that  the  following 
dimiping  margins  exist  for  the  period 
February  1.  2001  through  January  31, 
2062: 


Manufacturer/Exporter 

Margin 
(Percent) 

Echjay  Forgings/Pushpanian 

Exports  

Snowdrop 

Viraj         

20.08 

210.00 

0 

All  other  entries  of  the  subject 
merchandise  during  the  FOR  will  be 
liquidated  at  the  antidumping  duty  rate 
in  place  at  the  time  of  entry.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
U.S.  Bureau  of  Customs  and  Border 
Protection  within  15  days  of  publication 
of  these  final  results  of  review. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
75l(a)(l)of  the  Act:  (1)  for  the 
companies  named  above,  the  cash 
deposit  rates  will  be  the  rates  for  these 
firms  shown  above,  except  that,  for 
exporters  with  de  minimis  rates  (i.e., 
less  than  0.5  percent)  no  deposit  will  be 
required;  (2)  for  previously-reviewed 
producers  and  exporters  with  separate 
rates,  the  cash  deposit  rate  will  be  the 
company-specific  rate  established  for 
the  most  recent  period  for  which  they 
were  reviewed;  and  (3)  for  all  other 
producers  and  exporters,  the  rate  will  be 
162.14  percent,  the  "all  others"  rate 
established  in  the  less  than  fair  value 
investigation  (59  FR  5994,  February  9. 
1994).  These  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibihty  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failxu'e  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APO")  of  their 
responsibility  concerning  the  retiun  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 


proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation, 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777{i)(l)oftheAct. 

Dated:  luly  8,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  for  Grant 
Aldonas,  Undersecretary. 

Appendix 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum 

Echjay 

1.  Partial  Adverse  Facts  Available  for . 
Direct  Materials 

2.  Partial  Adverse  Facts  Available  for 
Packing  Costs 

3.  Duty  Drawback 

4.  Calculation  Errors  for  Direct  Material 

5.  Calculation  Errors  for  Direct  Labor 

6.  Calculation  Errors  for  General  and 
Administrative  Ejcpenses 

7.  Calculation  Error  for  Variable 
Overhead 

Snowdrop 

8.  Use  of  Total  Adverse  Facts  Available 

9.  Corroboration  of  Antidumping  Duty 
Margin 

[FR  Doc.  03-18013  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pijb. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnmients  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W.  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 


pocket  Number:  03-029.  Applicant: 
Villanova  University.  800  Lancaster 
Avenue,  Villanova,  PA  19085. 
Instrument:  Fast  Flame  Ionization 
Detector  (FID),  Model  HFR  500. 
Man  u/acfurer.Cambustion  Ltd,  United 
Kingdom.  Intended  Use:  The  instrument 
is  intended  to  be  used  to  study  the 
dynamic  response  of  automotive 
exhaust  after-treatment  systems.  Also, 
the  instrument  will  be  used  on  a  variety 
of  projects  related  to  the  dynamics 
measurement,  modeling,  diagnosis  and 
control  of  exhaust  after-treatment 
systems.  Application  accepted  by 
Commissioner  of  Customs:  June  19 
2003. 

Docket  Number:  03-030.  Applicant: 
The  Research  Foundation  of  the  State 
University  of  New  York,  Institute  for 
Laser,  Photonics  &  Biophotonics,  428 
Natural  Sciences  Complex,  Buffalo,  NY 
14260.  Instrument:  Scanning  iNearfield 
Optical  Microscope,  Model 
AlphaSNOM.  Manufacturer: 
Wissenschaftliche  Instrumente  und 
Technologie  GmbH,  Germany.  Intended 
Use:  The  instrument  is  intended  to  be 
used  to  study  organic  nanocrystals, 
photonic  cr>-stals,  biological  samples, 
and  polymers.  Objectives  of  the  research 
are: 

1.  Understanding  of  up-conversion 
mechanism  in  nanoscale  for  organic 
nanocrystals. 

2.  The  influence  of  photonic  crystals 
on  the  nonlinear  materials  incorporated 
inside  the  structiu-e. 

3.  Intracellular  tracking  of  viral 
particles. 

4.  Optimize  parameters  in  order  to  get 
highest  resolution  in  case  of  near  field 
scanning-lithography  for  polymers. 

Application  accepted  by 
Commissioner  of  Custom's:  June  20 
2003, 

Docket  Number:  03-031.  Applicant: 
Medical  College  of  Georgia,  1120  15th 
Street,  CB-2803,  Augusta,  GA  30912- 
2630.  Instrument:  Electron  Microscope 
Model  JEM-1230  (HC).  Manufacturer:  ' 
JEOL  Ltd. ,  Japan.  Intended  Use:  The 
instrument  is  intended  to  be  used  in 
research  to  understand  the  structure  and 
functions  of  synapses  in  the  developing 
and  mature  rat  brain.  Transmission 
electron  microscopy  coupled  with 
serial-sectioning  and  3D  image 
reconstruction  will  be  used  in  perform 
a  quantitative  analysis  of  the 
ultrastructure,  connectivity,  and 
plasticity  of  presynaptic,  postsynaptic, 
and  ghal  elements  of  rat  brain. 
Application  accepted  by  Commissioner 
of  Customs :]une  24,  2003. 

Docket  Number:  03-032.  Applicant: 
University  of  California,  Los  Angeles, 
Department  of  Neurobiology,  10833  Le 
Conte  Avenue,  Los  Angeles,  CA  90095- 
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1763.  Instrument:  Electron  Microscope, 
Model  Tecnai  G^  12  TWIN. 
Manufacturer:  FEI  Company,  The 
Netherlands.  Intended  Use:  The 
instrument  is  intended  to  be  used  in  the 
following  applications  for  the  high- 
resolution  freeze-fraction  technique:  (1) 
To  provide  3-D  models  of  funcUonally 
characterized  channels  and  transporters 
reconstituted  in  liposomes  and  (2) 
identify  tags  genetically  engineered  into 
the  molecule,  such  as  the  green 
fluorescent  protein  (GFP)  or  single 
cysteine  substitutions  having  gold 
particles  chemically  attached. 
Application  accepted  by  Commissioner 
of  Customs:  June  26,  2003. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Judges  Panel  of  ttie  Malcolm  Baldrige 
National  Quality  Award 

agency:  National  histihite  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  partially  closed 
meeting. 


Docket  Number:  03-033.  Applicant: 
University  of  Washington,  Department 
of  Asti-onomy,  351580,  Seattle,  WA 
98195.  Instilment:  Electi-on  Microscope 
Model  Tecnai  -  F20  S-TWIN  MAT. 
Manufacturer:  FEI  Company,  The 
Netherlands.  Intended  Use:  The 
insti-ument  is  intended  to  be  used  for 
the  study  of  interplanetary  dust 
particles  (IDPs)  which  have  been 
collected  in  Earth's  stratophere  by  high- 
flying NASA  aircraft.  The  instiWent 
will  also  be  used  to  study  samples  of 
comet  dust  returned  to  Earth  in  Uie  year 
2006  from  tile  Stardust  spacecraft. 
Apphcation  accepted  by  Commissioner 
of  Customs:  Jime  26,  2003. 

Docket  Number:  03-034.  Applicant: 
U.S.  Department  of  Agriculture,  ARS 
PWA  Office,  800  Buchanan  Street. 
Albany.  CA  94710.  histi-ament: 
Laboratory  Decanter  Centrifuge,  Type 
MDZ  003.  Manufacturer:  Limetic  GmbH, 
Germany.  Intended  Use:  The  instiimient 
is  intended  to  be  used  to  evaluate  the 
separation  of  fraction  of  wheat  slurries 
that  have  been  prepared  to  enhance 
separability  by  density.  Slurries  of       ' 
predeveloped  wheat  flour  dough  or 
batters  Uiat  have  been  distributed  and/ 
or  suspended  in  water  or  alcohol-water 
solutions  will  be  separated.  Machine 
paramets,  flow  rate  and  rpm  will  be 
assessed  for  their  role  in  producing 
enriched  fractions.  Application 
accepted  by  Commissioner  of  Customs  ■ 
July  1,2003. 

Gerald  A.  Zerdy. 

Program  Manager,  Statutory- Import  Programs 
Staff: 

(FR  Doc.  03-18015  Filed  7-15-03;  8:45  am) 
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SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  app. 
2.  notice  is  hereby  given  tiiat  tiie  Judges 
Panel  of  tiie  Malcolm  Baldrige  National 
QuaUty  Award  will  meet  Thursday,  July 
31,  2003.  The  Judges  Panel  is  composed 
of  nine  members  prominent  in  the  field 
of  quality  management  and  appointed 
by  the  Secretary  of  Commerce.  The 
purpose  of  tills  meeting  is  to  discuss  tiie 
criteria  for  moving  applicants  to 
consensus/site  visit,  review  of  stage  1 
process,  review  of  stage  1  data  and 
selection  of  applicants  for  consensus, 
provide  guidance  for  the  Examiners  on 
scoring,  summary  of  feedback  to  Judges 
from  tiie  2003  Teamleaders"  calls, 
discuss  flowchart  for  November  process 
and  summary  of  Improvement  Day.  The 
applications  underreview  contain  ti^de 
secrets  and  proprietary  commercial 
information  submitted  to  the 
Government  in  confidence.  All  visitors 
to  the  National  Institute  of  Standards 
and  Technology  site  will  have  to  pre- 
register  to  be  admitted.  Anyone  wishing 
to  attend  this  meeting  must  register  48 
hours  in  advance  in  order  to  be 
admitted.  Please  submit  your  name, 
time  of  arrival,  e-mail  address  and 
phone  number  to  Virginia  Davis  no  later 
tiian  Monday,  July  28,  2002,  and  she 
will  provide  you  witii  instructions  for 
admittance.  Ms.  Davis"  e-mail  address  is 
virginia.davis@nist.gov  and  her  phone 
number  is  301/975-2361. 
DATES:  The  meeting  will  convene  July 
31,  2003  at  8  a.m.  and  adjourn  at  4:30 
p.m.  on  July  31,  2003.  It  is  estimated 
that  the  closed  portion  of  the  meeting 
will  last  from  8  a.m.  until  1  p.m.  and  tiie 
open  portion  of  the  meeting  will  last 
from.l  p.m.  imtil  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
tile  National  Institute  of  Standards  and 
Technology,  Building  222,  Red  Training 
Room,  Gaithersburg,  Maryland  20899. 
Please  note  admittance  instructions 
under  SUMMARY  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Harry  Hertz,  Director,  National  Quality 
Program,  National  Institute  of  Standards 
and  Technology,  Gaithersburg. 
Maryland  20899,  telephone  number 
(301)  975-2361. 
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SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
December  3.  2002,  that  part  of  the 
meeting  of  the  Judges  Panel  will  be 
closed  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app.  2,  as  amended  by  Section 
5(c)  of  the  Government  in  the  Sunshine 
Act,  Pub.  L.  94-409.  The  meeting, 
which  involves  examination  of  Award 
applicant  data  from  U.S.  companies  and 
a  discussion  of  this  data  as  compared  to 
the  Award  criteria  in  order  to 
recommend  Award  recipients,  may  be 
closed  to  the  public  in  accordance  with 
Section  552b(c)(4)  of  Title  5,  United 
States  Code,  because  the  meetings  are 
likely  to  disclose  trade  secrets  and 
commercial  or  Hnancial  information 
obtained  from  a  person  which  is 
privileged  or  confidential. 

Dated:  July  9,  2003. 
Arden  L.  Bement,  Jr.,   . 
Director. 
(FR  Doc.  03-17902  Filed  7-15-03;  8:45  am) 

BILUNG  CODE  3S10-13-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Panel  to  Review  Sexual  Misconduct 
Allegations  at  the  United  States  Air 
Force  Academy 

agency:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Panel  to  Review  Sexual 
Misconduct  Allegations  at  the  United 
States  Air  Force  Academy  met  in  a 
closed  session  for  approximately  one 
hour  on  July  11.  2003.  Congress  directed 
the  establishment  of  this  seven  member 
panel  in  Public  Law  108-11,  Emergency 
Wartime  Supplemental  Appropriations 
Act,  2003. 

The  session  was  closed  to  the  public 
in  accordance  with  5  U.S.C.  552b(c)(6) 
because  the  panel  members  discussed 
matters  of  a  personal  nature,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

•     This  notice  is  being  published  after 
the  meeting  took  place  due  to  unusual 
administrative  difficulties  and  the  short 
time  frame  Congress  allowed  for  the 
Panel  to  complete  their  review  and 
produce  a  final  report. 
DATES:  July  11,2003. 
ADDRESSES:  Antlers  Adam's  Mark  Hotel, 
4  S.  Cascade  Ave.,  Colorado  Springs,  CO 
80903. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Earle,  Designated  Federal 
Official,  703-601-2553. 

Dated:  July  9,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-17903  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  SOOI-OS-M 


DEPARTMENT  OF  EDUCATION 

Notice  Of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTK)N:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  tlie  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  August  10,  2003.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
September  15,  2003. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory' 
obligations.  The  Acting  Leader. 


Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  begioning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  July  10,  2003.  t 

Josepli  Scliubart, 

Acting  Leader,  Regulatory  Information 
Management  Group.  Office  of  the  Chief 
Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  Mathematics  and  Science 
Partnerships — Basic  State  Educational 
Agency  Information. 

Abstract:  Given  the  size  of  the 
program's  fiscal  year  2003 
appropriation,  the  Mathematics  and 
Science  Partnerships  program  (Title  II, 
part  B  of  the  Elementary  and  Secondary 
Education  Act,  as  amended  by  the  No 
Child  Left  Behind  Act  of  2002  (Public 
Law  107-110)  becomes  a  State 
educational  agency  (SEA)-administered 
formula  grant  program.  Section  2202  of 
the  ESEA  has  the  Department  make 
awards  to  SEAs  without  allowance  for 
its  review  and  approval  of  a  program 
application.  This  State  Survey  contains 
minimum  information  that  the 
Department  needs  in  order  to  (1)  Be  able 
to  provide  technical  assistance  to  SEAs 
as  they  begin  implementing  their 
programs,  and  (2)  monitor  programs 
effectively. 

Additional  Information:  The 
Department  is  requesting  emergency 
processing  for  the  State  Survey  for  the 


new  Mathematics  and  Science 
Partnerships  Program  (Title  U,  part  B  of 
the  Elementary  and  Secondary 
Education  Act,  as  amended  by  the  No 
Child  Left  Behind  Act)  due  to  an 
unanticipated  event.  The  FY  2003 
appropriation  for  this  program  is 
slightly  more  than  $100  miUion,  and  the 
program  is  pow  a  SEA— administered 
formula  grant  program.  The  awarding  of 
funds  to  SEAs  is  based  on  statutory 
formula.  Normal  processing  for  this 
collection  would  likely  delay  approval 
for  the  State  Survey  this  year.  The 
Department  quite  simply  needs  the  basis 
information  oiu-  State  Survey  requests 
much  sooner  if  we  are  to  meet  our 
responsibilities  to  provide  technical 
assistance  as  SEAs  begin  to  administer 
this  new  and  important  program,  and  to 
be  able  to  monitor  its  implementation. 
Frequency:  Annually. 
Affected  Public:  hidividuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  local  or 
Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  780. 
Burden  Hours:  31,200. 
Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http:// 
mvw.edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  fink  and 
by  clicking  on  link  number  2275.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu-  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  at  her  e-mail  address 
KathyJ{xt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 
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[FR  Doc.  03-17915  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  4000-1-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Acting  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1 995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  15,  2003. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader.  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Tide;  (3)  Summary  of 
die  coUecdon;  (4)  Description  of  die 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection:  and  (6) 
Reporting  and/or  Recordkeeping 
bi«;den.  OMB  invites  public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  die  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  die  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  die  burden  of  this 
collection  on  die  respondents,  including 
through  die  use  of  information 
technology. 

Dated:  July  11,  2003. 
Joseph  Schubart. 

Acting  Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Cliief 
Information  Officer 

Office  of  Safe  and  Drug  Free  Schools 

Type  of  Review:  Extension. 

Title:  Gun-Free  Schools  Act  Report. 

Frequency:  Annually. 


Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  14,418.  Burden 
Hours:  30.636. 

Abstract:  The  Gun-Free  Schools  Act 
(GFSA)  requires  each  State  to  provide 
annual  reports  to  the  Secretary 
concerning  implementation  of  die  Act's 
requirements  regarding  expulsions  from 
schools  resulting  from  firearms 
violations. 

Requests  for  copies  of  die  proposed 
information  collection  request  may  be 
accessed  from  http:// 
www.edicsweb.ed.gov,  by  selecting  die  * 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2302.  When 
you  access  die  information  collection, 
click  on  "DownloactAttachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Budding  3.  Washington,  DC 
20202-1651  or  to  die  e-mail  address 
vivian_reese@ed.gov  Requests  may  also 
be  electironically  mailed  to  die  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  die 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kadiv  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  die  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-17937  Filed  7-15-03;  8:45  am) 
BILUNG  CODE  40«H)1-I> 


DEPARTMENT  OF  EDUCATION 

Sutmiission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education 
SUMMARY:  The  Acting  Leader. 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer  invites  comments  on  the 
submission  for  OMB  review  as  required 
by  the  Paperwork  Reduction  Act  of 
1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
15,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Departinent  of  Education,  Office 
of  Management  and  Budget,  72517th 
Sti^et,  NW..  Room  10235.  New 
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Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Leader,  Regulatory  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  that 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
ol these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g.  new,  revision,  extension,  existing  or 
reinstatement;  (2)  Title;  (3)  Summary  of 
the  collection;  (4)  Description  of  the 
need  for,  and  proposed  use  of,  the 
information;  (5)  Respondents  and 
frequency  of  collection;  and  (6) 
Reporting  and/or  Recordkeeping 
burden.  OMB  invites  public  comment. 

Dated:  July  11,2003. 
Joseph  Schubart, 

Acting  Leader.  Regulatory  Information  ■ 
Management  Group.  Office  of  the  Chief 
Information  Officer. 

-Institute  of  Education  Sciences 

Type  of  Review:  New. 

Title:  Culturally  Based  Education  for 
American  Indian/ Alaska  Native 
Students:  School  Feasibility  Survey  and 
Questionnaire. 

Frequency:  One-time. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  180.  Biu'den  Hours: 
205. 

Abstmct:  This  survey  is  proposed  as 
part  of  a  feasibility  study  to  determine 
whether  it  is  possible  to  conduct 
experimental  or  quasi-experimental 
studies  in  Native  language  and  culture 
educational  interventions.  This  survey 
will  identify  possible  study  sites.  These 
sites  must  have  culturally  based 
educational  programs  in  place  for 
American  Indian  and  Alaska  Natives 
students  and  must  indicate  that  it  is 
possible  to  conduct  such  a  scientifically 
designed  study. 


Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
www.edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2242.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ovu-den  and/or 
the  collection  activity  requirements 
should  be  directed  to  Katrina  Ingalls  at 
her  e-mail  address 

Katrina.lngalls@ed.gov.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

IFR  Doc.  03-17938  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  4000-01-4> 


DEPARTMENT  OF  EDUCATION 
[CFDA  Number  84.362B] 

Native  Hawaiian  Education  Council 

AGENCY:  Office  of  Elementary  and 

Secondary  Education.  Department  of 

Education. 

ACTION:  Notice  soliciting 

recommendations  for  membership  of  the 

Native  Hawaiian  Education  Council  and 

on  the  criteria  for  selecting  members. 

SUMMARY:  We  are  soliciting 
recommendations  regarding  whom  the 
Secretary  of  Education  should  appoint 
to  the  Native  Hawaiian  Education 
Council  and  the  criteria  that  should  be 
used  in  selecting  members  of  the 
Council. 

SUPPLEMENTARY  INFORMATION:  General: 
Section  7204  of  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA),  as  amended  by  the  No  Child 
Left  Behind  Act  of  2001  (Pub.  L.  107- 
110),  authorizes  the  Secretary  of 
Education  to  establish  a  Native 
Hawaiian  Education  Council  to  help 
coordinate  the  educational  and  related 
services  and  programs  available  to 
Native  Hawaiians,  including  programs 
receiving  funding  under  the  Native 
Hawaiian  Education  Act  (part  B  of  title 
Vll  of  the  reauthorized  ESEA).  The 
Council  wiU  be  responsible  for  assessing 


the  extent  to  which  these  services  and 
programs  meet  the  needs  of  Native 
Hawaiians,  and  for  collecting  data  on 
the  status  of  Native  Hawaiian  education. 
In  addition,  the  Council  will  provide 
direction  and  guidance  to  Federal,  State, 
and  local  agencies  to  improve  the  use  of 
resources  relating  to  Native  Hawaiian 
education,  and  will  serve  in  an  advisory 
capacity,  where  appropriate.  The 
Council  will  also  provide  administrative 
support  and  financial  assistance  to  any 
individual  island  coimcils  established 
under  the  statute  to  address  their 
distinct  needs. 

The  legislation  states  that  the  Native 
Hawaiian  Education  Council  may 
consist  of  no  more  than  twenty-one 
members,  unless  otherwise  determined 
by  a  majority  of  the  Council. 
Furthermore,  the  legislation  provides       ' 
that  at  least  ten  members  of  the 
Education  Council  must  be  providers  of 
Native  Hawaiian  education  services  and 
ten  members  must  be  Native  Hawaiians 
or  Native  Hawaiian  education 
consimiers.  In  addition,  membership 
must  include  a  representative  of  the 
State  of  Hawaii  Office  of  Hawaiian 
Affairs.  The  Secretary  of  Education  will 
appoint  members  of  the  Native 
Hawaiian  Education  Coimcil  based  on 
recommendations  he  receives  from  the 
Native  Hawaiian  community. 

Request  for  Recommendations 

To  assist  the  Secretary  in  establishing 
an  Education  Council  that  will 
effectively  advance  the  purposes  of  the 
Native  Hawaiian  Education  Act,  the 
Secretary  requests  that  the  public 
provide  the  Department  with  either  or 
both  of  the  following — 

(1 )  The  names  of  individueds  whom 
you  recommend  for  appointment  to  the 
Native  Hawaiian  Education  Council, 
together  with  letters  of  recommendation 
describing  the  qualifications  of  those 
individuals  for  service  on  the  Council, 
and  addresses  and  telephone  numbers 
of  those  individuals;  and 

(2)  Recommendations  concerning  the 
criteria  that  the  Secretary  should  use  in 
selecting  members  of  the  Council. 
DATES:  In  order  for  the  Secretary  to 
establish  the  Council  on  a  timely  basis, 
we  request  that  the  recommendations 
concerning  Coimcil  membership  and 
selection  criteria  be  submitted  on  or 
before  August  15,  2003. 
ADDRESSES:  Address  all 
recommendations  in  response  to  this 
notice  to  Mrs.  Lynn  Thomas,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  room  3C126.  lOlail  Stop 
6140,  Washington,  DC  20202.  If  you 
prefer  to  send  your  recommendations  by 
facsimile  transmission,  use  the 


following  number:  (202)  205-5630.  If 
you  prefer  to  send  your 
recommendations  through  the  Internet, 
use  the  following  address: 
Iynn.thomas@ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Lynn  Thomas.  Telephone:  (202)  205- 
1541  or  via  Internet:  http:// 
www.cemmentNHEC@ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

hidividuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
above. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  hitemet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
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using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll-free,  at  1- 
888-293-6498;  or  in  the  Washington 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
IS  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
version  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.eov/nara/ 
index.html 

Dated:  July  10,  2003. 
Eugene  W.  Hickok. 

Under  Secretary  of  Education. 

[FR  Doc.  03-17871  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  400(M>1-M 


ACTION:  Notice  of  Orders. 


Order  No. 


Date 

issued 


1745-A 
1872 


DEPARTMENT  OF  ENERGY 

Office  of  Fossil  Energy 

[FE  Docket  Nos.  01-76-NG  and  03-25-LNG] 

Enron  Canada  Corp.  and  Duke  Energy 
Marketing  America.  LLC;  Orders 
Granting  and  Vacating  Authority  To 
Import  and  Export  Natural  Gas, 
Including  Liquefied  Natural  Gas 

AGENCY:  Office  of  Fossil  Energy,  DOE. 

Granting  and  Vacating  Import/Export  Authorizations 

[DOE/FE  Authority] 


SUMMARY:  The  Office  of  Fossil  Enei^ 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  June  2003,  it  issued 
Orders  granting  and  vacating  authority 
to  import  and  export  natural  gas. 
including  liquefied  natural  gas.  These 
Orders  are  summarized  in  the  attached 
appendix  and  may  be  found  on  the  FE 
Web  site  at  http://www.fe.doe.gov  (select 
gas  regulation),  or  on  the  electronic 
bulletin  board  at  (202)  586-7853.  They 
are  also  available  for  inspection  and 
copying  in  the  Office  of  Natural  Gas  & 
Petroleum  hnport  &  Export  ActiviUes. 
Docket  Room  3E-033,  Forrestal 
Building.  lOOO  Independence  Avenue. 
SW..  Washington.  DC  20585,  (202)  586- 
9478.  The  Docket  Room  is  open  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  on  July  8.  2003, 
Clififbrd  P.  Tomaszewski, 

Manager,  Natural  Gas  Regulation.  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 


Importer/exporter  FE  docket 
No. 


6-18-03    Enron  Canada  Corp 

01-76-MG 
&-30-03    Duke  Energy  Marketing  Amer- 
ica, LLC. 

03-25-LNG 


Import 
volume 


Export 
volume 


Comments 


900  Bcf 


Vacate  Uanket  import  and  export  auttxwity. 

""/^^^"?  ^'^'^  '^'"'^'  9^'  '"cl"<l'"g  liquefied  natural  gas 
(LNG).  from  and  to  Canda  and  Mexico,  and  to  import  LNG 
from  other  international  sources.  The  term  of  the  authoriw 
IS  from  July  1,  2003,  and  extending  through  June  30 
^005.  ' 


[FR  Doc.  03-17973  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Energy  Information 
Administration  (ElA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  information  collection 
activities:  submission  for  OMB  review; 
comment  request. 


summary:  The  EIA  has  submitted  the 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U.S.C.  3501  et  seq). 

DATES:  Comments  must  be  filed  by 
August  15,  2003.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Officer  for  DOE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to  Bryon 
Allen,  OMB  Desk  Officer  for  DOE. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 
iBAIlen@omb.eop.gov)  is  recommended. 
The  mailing  address  is  726  Jackson 
Place  NW.,  Washington,  DC  20503.  The 
OMB  DOE  Desk  Officer  may  be 


telephoned  at  (202)  395-3087.  (A  copy 
of  your  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutheriand. 
To  ensure  receipt  of  the  comments  by 
the  due  date,  submission  by  FAX  (202- 
287-1705)  or  e-mail 
{grace.sutherIand@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Mrs.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712. 

SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
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numbers  and  title;  {2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  current  0MB  docket  number  (if 
applicable);  (4)  the  type  of  request  (i.e.. 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e.,  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  EIA-28,  "Financial  Reporting 
System" 

2.  Energy  Information  Administration 

3.  0MB  Number  1905-0149 


4.  Three-year  approval  requested 

5.  Mandatory 

6.  The  Financial  Reporting  System, 
Form  EIA-28  collects  data  used  to 
analyze  the  energy  industry's 
competitive  enviroiunent  as  well  as 
energy  industry  resource  development, 
supply  distribution,  and  profitability 
issues.  Survey  results  from  major  energy 
producers  axis  published  annually  and 
are  used  by  both  public  and  private 
analysts. 

7.  Business  or  other  for-profit 

8.  12.880  hoiu-s  (28  respondents  x  1 
response  per  year  x  460  hours  per 
response). 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  (44  U.S.C.  3501  et  seq.). 

Issued  in  Washington,  DC,  July  10,  2003. 
Nancy  J.  Kirkendall, 

Director,  Statistics  and  Methods  Group. 

Energy  Information  Administration. 

(FR  Doc.  03-17969  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EL03-1 39-000,  EL03-1 37-000, 
EL03-1 38-000,  EL03-1 40-000,  EL03-141- 
000,  EL03-1 42-000,  EL03-1 43-000,  EL03- 
144-000,  EL03-1 45-000,  EL03-1 46-000, 
EL03-1 47-000,  EL03-1 48-000,  EL03-149- 
000,  EL03-1 50-000,  EL03-1 51-000,  EL03- 
152-000,  EL03-1 53-000,  EL03-1 54-000, 
EL03-1 55-000,  EL03-1 56-000,  EL03-157- 
000,  EL03-1 58-000,  EL03-1 59-000,  EL03- 
160-000,  EL03-161-O00,  ELO^-1 62-000, 
EL03-1 63-000,  EL03-1 64-000,  EL03-165- 
OOO,  EL03-1 66-000,  EL03-1 67-000,  EL03- 
168-000,  EL03-1 69-000,  EL03-1 70-000, 
EL03-171-000,  EL03-172-000,  EL03-174- 
000,  EL03-1 75-000,  EL03-1 76-000,  EL03- 
177-000,  EL03-1 78-000  and  EL03-1 79-000] 

American  Electric  Power  Service 
Corporation,  et  ai.;  Notice  of  Plenary 
Conference 

July  9,  2003. 

American  Electric  Power  Service 
Corporation,  Aquila,  Inc.,  Arizona 
Public  Service  Company,  Automated 
Power  Exchange,  Inc.,  Bonneville  Power 
Administration,  California  Department 
of  Water  Resources,  California  Power 
Exchange,  Cargill-Alliant,  LLC,  City  of 
Anaheim,  California,  City  of  Azusa, 
California,  City  of  Glendale,  California, 
City  of  Pasadena,  California,  City  of 
Redding,  California,  City  of  Riverside, 
California,  Coral  Power,  LLC,  Duke 
Energy  Trading  and  Marketing 
Company,  Dynegy  Power  Marketing 
Inc.,  Dynegy  Power  Corp.,  El  Segundo 
Power,  LLC,  Long  Beach  Generation 
LLC,  Cabrillo,  Power  I  LLC,  and  Cabrillo 
Power  II  LLC,  Enron  Power  Marketing, 
Inc.,  and  Enron  Energy  Services  Inc.,  P 
&  L  Energy,  Idaho  Power  Company,  Los 
Angeles  Department  of  Water  and 
Power,  Mirant  Americas  Energy 
Marketing,  LP,  Mirant  California,  LLC, 
Mirant  Delta,  LLC,  and  Mirant  Potrero, 
LLC,  Modesto  Irrigation  District,  Morgan 
Stanley  Capital  Group,  Northern 
California  Power  Agency,  Pacific  Gas 
and  Electric  Company,  PacifiCorp,  PGE 
Energy  Services,  Portland  General 
Electric  Company,  Powerex 
Corporation,  (f/k/a  British  Columbia 
Power  Exchange  Corp.)  Public  Service 
Company  of  Colorado,  Public  Service 
Company  of  New  Mexico,  Puget  Sound 
Energy,  Inc.,  Reliant  Resources,  Inc., 
Reliant  Energy  Power  Generation,  and 
Reliant  Energy  Services,  Inc.,  Salt  River 
Project  Agricultiu-al,  Improvement  and 
Power  District  San  Diego  Gas  &  Electric 
Company,  Sempra  Energy  Trading 
Corporation,  EL03-1 73-000.  Sierra 
Pacific  Power  Company,  Southern 
California  Edison  Company,  TransAlta 
Energy  Marketing  (U.S.)  Inc.,  and 


TransAlta  Energy  Marketing 
(California),  Inc.,  Tucson  Electric  Power 
Company,  Western  Area  Power 
Administration,  Willieuns  Energy 
Services  Corporation 

Take  notice  that  on  July  24,  2003,  at 
10  a.m.,  the  Trial  Staff  of  the  Federal 
Energy  Regulatory  Commission  will 
convene  a  plenary  conference  in  the 
above-referenced  case  in  Hearing  Room 
1  at  the  Commission,  888  1st  Street,  NE., 
Washington,  DC  20426.  Trial  Staff 
requests  that  a  representative  from  all 
"Identified  Entities"  named  in  the 
Commission's  June  25,  2003,  Order  to 
Show  Cause  Concerning  Gaming  and/or 
Anomalous  Market  Behavior,  have  a 
representative  present  at  this 
conference.  Trial  Staff  further  requests 
that  any  party  who  intervenes  in  the 
instant  proceeding  similarly  have  a 
representative  present  at  this 
conference.  Trial  Staff  notes  at  the 
outset  that  it  will  not  deem  any  party 
(Identified  Entity  or  intervenor)  that 
attends  the  conference  and  who  wishes 
to  raise  a  claim  of  jurisdiction  before  the 
Commission  as  having  waived  that 
claim  merely  by  attending  the 
conference. 

Trial  Staff  is  convening  this 
conference  for  several  purposes.  First, 
Trial  Staff  wants  to  share  with  all  of  the 
parties  in  the  case  the  approach  it 
intends  to  take  to  deal  with  each 
individual  Identified  Entity  included 
within  the  Commission's  order  to  show 
cause  in  this  case.  Similarly,  Trial  Staff 
seeks  to  insure  that  all  intervenors  are 
afforded  the  opportunity  to  play  a 
reasonable  role  during  the  course  of  the 
case.  In  that  regard,  Trial  Staff  will  meet 
with  all  intervenors  at  2  p.m.  on  July  24 
in  Hearing  Room  1. 

At  the  conclusion  of  this  notice.  Trial 
Staff  sets  forth  the  name  of  each 
Identified  Entity  from  the  Commission's 
Jime  25,  2003  order  and  has,  for  the 
purposes  of  initial  contact,  divided 
those  entities  among  the  three  Trial  Staff 
attorneys  assigned  to  this  case.  A 
nxunber  of  these  Identified  Entities  have 
already  contacted  members  of  the  Trial 
Staff  regarding  the  procedures  Trial 
Staff  is  proposing  to  follow  in  the 
instant  case.  Some  of  the  Identified 
Entities  have  sought  meetings  with  the 
Trial  Staff  team  and  some  have 
expressed  a  willingness  to  expeditiously 
resolve  thefr  potential  liability.  To  the 
extent  that  any  Identified  Entity  has  not 
yet  contacted  the  Trial  Staff,  they  are 
urged  to  contact  the  Trial  Staff  attorney 
identified  in  this  Notice  prior  to  the  July 
24,  2003  plenary  conference.  Similarly, 
a  point  of  contact  for  all  intervenors  is 
identified.  Trial  Staff  specifically 
requests  that,  at  a  minimiun,  all 
Identified  Entities  and  intervenors 


ii 
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provide  Trial  Staff  in  advance  of  the 
June  24,  2003  conference  the  name, 
address,  telephone  number,  and  e-mail 
address  of  a  contact  person  for  the 
purposes  of  this  case. 

Trial  Staff  is  willing  to  meet  with 
individual  Identified  EntiUes  prior  to 
the  conference,  at  a  break  in  the 
conference,  or  following  the  conference 
and  the  meeting  with  the  interveners  At 
this  juncture.  Trial  Staff  is  not  willing 
to  discuss  potential  jurisdictional  issues 
with  individual  parties  or  factual  or 
legal  questions  more  properly  addressed 
in  petitions  for  rehearing  and/or 
clarification  of  the  Commission's  June 
25.  2003  order.  Rather.  Trial  Staff  is 
interested  in  determining  each 
Identified  Entities'  reaction  to  the 
calculations  submitted  by  the  California 
Independent  System  Operation  (CAISO) 
and  in  determining  each  Identified 
Entities'  willingness  to  expeditiously 
resolve  the  instant  case.  At  a  minimum 
each  Identified  Entity  should  come  to 
the  July  24,  2003  conference  with  the 
ability  to  comment  on  the  CAISO's 
analysis  and  on  its  own  willingness  to 
resolve  the  case. 

The  following  Identified  Entities 
should  contact  Trial  Staff  attorney  Edith 
A.  Gilmore  at  (202)  502-8632  or  at 
edith.gilmore@ferc.gov:  Aquila.  Inc.. 
Arizona  Public  Service  Company, 
Bonneville  Power 
Administration.California  Dep't  of 
Water  Resources.  Duke  Energy  Trading 
&  Marketing.  El  Paso  Power  Services. 
Florida  Power  &  Light,  Idaho  Power 
Company,  Public  Service  Co.  of 
Colorado,  Puget  Sound  Energy,  Reliant 
Resources,  hic.  Sempra  Energy  Trading 
Corporation,  Sierra  Pacific  Power 
Company,  Western  Area  Power 
Admininstration. 

The  foUovdng  Identified  Entities 
should  contact  Trial  Staff  attorney  Janet 
K.  Jones  at  (202)  502-8165  or  at 
ianet.jones@ferc.gov:  American  Electric 
Power  Services  City  of  Anaheim,  City  of 
Azusa,  City  of  Glendale,  City  of 
Pasadena.  City  of  Redding,  City  of 
Riverside,  Los  Angeles  Dep't  of  Water  & 
Power,  Mirant  Americas  Energy 
Marketing,  Morgan  Stanley  Capital 
Group,  Northern  California  Power 
Agency,  PacifiCorp,  Seattle  City  Light, 
Tucson  Electric  Power,  Williams  Energy 
Services  Corporation,  The  following 
Identified  Entities  and  all  interested 
interveners  should  contact  Trial,  Staff 
attorney  Joel  M.  Cockrell  at  (202)  502- 
8153  or  at  joel.cockrelI@ferc.gov: 

Automated  Power  Exchange,  Inc., 
California  Power  Exchange  Cargill- 
AUiant,  LLC,  Coral  Power,  LLC.  Dynegy 
Power  MarkeUng.  Inc..  Enron  Power 
Marketing,  bic.  Modesto  Irrigation 
District.  Pacific  Gas  &  Electric  Company, 


PGE  Energy  Services.  Portland  General 
Electric  Company,  Powerex 
Corporation.  Public  Service  Co.  of  New 
Mexico.  Salt  River  Project,  San  Diego 
Gas  &  Electric  Co.,  Southern  California 
Edison  Co.  TransAlta  Energy  Marketing 
Inc.  °' 

Magalie  R.  Salas, 

Secretary'.  ■ 

[FR  Doc.  03-17877  Filed  7-15-03:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-301-080] 

ANR  Pipeline  Company;  Notice  of 
Material  Deviation  Filing 

July  9,  2003. 

Take  notice  that  on  July  1,  2003.  ANR 
Pipeline  Company  (ANR),  tendered  a 
non-conforming  service  agreement  with 
Aquila,  hic.  for  filing,  and  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised  No.  1, 
the  following  tariff  sheet:. 

Thirteenth  Revised  Sheet  No.  190 


ANR  requested  that  the  non- 
conforming agreement  and  the  subject 
revised  tariff  sheet  be  accepted  and 
approved  effective  as  of  July  1.  2003. 
Any  person  desiring  to  protest  said 
fifing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvmv./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  \he 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  July  16,  2003. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-17895  Filed  7-15-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

-     [Docket  No.  RP03-41 2-002] 

Central  New  York  Oil  and  Gas 
Company,  LLC;  Notice  of  Compliance 
Filing 

July  9,  2003. 

Take  notice  that  on  July  3.  2003 
Central  New  York  Oil  And  Gas 
Company,  LLC  (CNYOG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff 
Original  Volume  No.  1,  Fifth  Revised 
Sheet  No.  103.  to  be  effective  July  1 
2003.  ' 

CNYOG  states  that  the  purpose  of  its 
filing  is  to  comply  with  the 
Commission's  June  26,  2003  Letter 
Order  in  this  proceeding  which 
accepted  CNYOG's  revised  tariff  sheets 
as  generally  complying  with  Order  No 
587-R  and  directed  CNYOG  to  file 
revised  tariff  sheets  deleting 
incorporation  by  reference  of  North 
American  Energy  Standards  Board 
Wholesale  Gas  Quadrant  Standard  4.3  4 

CNYOG  further  states  that  it  has 
served  copies  of  this  filing  upon  the 
company's  jurisdictional  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  acUon  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  fink. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See  18  CFR  385.2001(aJ(l)(iii)  and  the 


42014 


Federal  Register/ Vol.  68,  No.  136/ Wednesday.  July  16.  2003 /Notices 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  15,  2003. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-17886  Filerf  7-15-03;  8:45  ami 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-545-000] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  9.  2003. 

Take  notice  that  on  July  2,  2003, 
Dominion  Cove  Point  LNG,  LP  (Cove 
Point)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
August  1,2003: 

Second  Revised  Sheet  No.  240 
First  Revised  Sheet  No.  241 
Second  Revised  Sheet  No.  242 
First  Revised  Sheet  No.  243 
Second  Revised  Sheet  No.  244        , 
Second  Revised  Sheet  J4o.  245 
Second  Revised  Sheet  No.  246 
Second  Revised  Sheet  No.  247 
Third  Revised  Sheet  No.  248 
First  Revised  Sheet  No.  249 
Second  Revised  Sheet  No.  250 

Cove  Point  is  proposing  revisions  to 
Section  10  of  its  General  Terms  and 
Conditions,  Release  and  Assignment  of 
Service  Rights,  that  rationalize  and 
streamline  the  provisions  and  more 
fully  comply  with  the  Commission's 
current  policies  regarding  capacity 
release. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17894  Filed  7-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-388-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

July  9,  2003. 

"Take  notice  that  on  July  3,  2003 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  effective  July 
1,2003. 

Eastern  Shore  states  that  the 
substitute  revised  tariff  sheets  are  being 
submitted  in  compliance  with  the 
Commission's  Letter  Order  issued  June 
27,  2003.  The  Commission's  order 
directed  Eastern  Shore  to  file  within 
twenty  (20)  days  of  such  date  revised 
tariff  sheets  which:  (a)  Reference 
Recommendation  R02002  when 
incorporating  by  reference  NAESB 
Standards  5.3.41,  5.3.42,  and  5.3.46;  (b) 
reference  both  Version  1 .6  and 
Recommendations  R02002  and  R02002- 
2  when  incorporating  by  reference 
NAESB  Standards  1.4.4,  5.4.1,  5.4.3, 
5.4.4,  5.4.7,  and  5.4.9; 

(c)  refer  to  the  NAESB  assigned 
standard  numbers  when  including 
standard  5.3.46  by  reference;  and  (d) 
incorporate  by  reference  standards 
5.4.20  through  5.4.22. 

Eastern  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  July  1 5 ,  2003 . 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17884  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-361-001] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

July  9,  2003. 

Take  notice  that  on  July  3,  2003, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  July  1,  2003: 

Substitute  Twelfth  Revised  Sheet  No.  102B. 
Substitute  Eighth  Revised  Sheet  No.  102C. 
Substitute  Original  Sheet  No.  173 A. 

FGT  states  that  on  March  12,  2003,  in 
Docket  No.  RM96-1-024,  the 
Commission  issued  Order  No.  587-R 
(Order).  In  the- Order,  the  Commission 
amended  its  regulations  governing 
standards  for  partial  day  recalls.  The 
Order  adopts  the  most  recent  version, 
Version  1.6,  of  the  consensus  industry 
standards,  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board 
(NAESB).  The  Order  required  pipelines 
to  make  tariff  filings  by  May  1 ,  2003  to 
implement  provisions  of  the  Order  to 
become  effective  on  July  1,  2003.  FGT 
submitted  its  compliance  filing  on  April 
30,  2003.  On  June  25,  2003,  the 
Commission  issued  an  order  accepting 
FGT's  April  30,  2003  filing  in  Docket 
No.  RP03-361-000  ("June  25  Order") 
subject  to  FGT  filing  revisions  to  the 
above  tariff  sheets  within  fifteen  days  of 
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the  order  date.  FGT  states  that  the 
instant  filing  reflects  revisions  as 
directed  by  the  June  25  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
•Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  ^  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  f  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  die 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
mstructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  15.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-17882  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  f  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  f  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  acUon  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See  18  CFR  385.2001(a)(l){iii)  and  the 
mstructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17881  Filed  7-15-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 53-005] 

Horizon  Pipeline  Company,  L.L.C.; 
Notice  of  Compliance  Filing 

luly  9,  2003. 

Take  notice  that  on  July  7,  2003, 
Horizon  Pipeline  Company,  L.L.C. 
(Horizon)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
December  1,  2003. 

Horizon  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  OrderDn  Rehearing  and 
Compliance  Filing  issued  in  Docket  No 
RP02-153  on  June  4,  2003  (Order).  No 
tariff  changes  other  than  those  required 
by  the  Order  are  reflected  in  this  filing. 

Horizon  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP02-153-000. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-38-007]    . 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

July  9,  2003. 

Take  notice  that  on  July  7,  2003, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  in  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  die  following  tariff  sheets,  with 
an  effective  date  of  February  23,  2003: 

2nd  Substitute  Third  Revised  Sheet  No.  285 
2nd  Substitute  Original  Sheet  No.  285A. 
Substitute  Original  Sheet  No.  285B. 
Substitute  Sixth  Revised  Sheet  No.  289. 
Substitute  Seventh  Revised  Sheet  No.  289. 

Nordiem  states  that  the  filing  is  being 
.filed  in  compliance  with  the 
Commission's  order  issued  on  June  4, 
2003  in  this  proceeding  regarding  the 
creditworthiness  and  capacity  release 
provisions  of  Northern's  tariff. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  vfith  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  m  accordance  with  §  154.210  of  the 
Commission's  Regidations.  Protests  wall 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  die  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// . 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  diree  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See  18  CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  21,  2003. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-17878  Filed  7-15-03;  8:45.am] 

BHUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-398-000] 

Northern  Natural  Gas  Company;  Notice 
of  Technical  Conference 

July  9,  2003. 

The  Commission,  in  its  order  issued 
on  May  30,  2003,'  directed  diat  a 
technical  conference  be  held  to  address 
several  of  Northern's  proposed  revisions 
to  its  terms  and  conditions  of  services. 

Take  notice  that  a  technical 
conference  will  be  held  on  Tuesday 
July  29,  2003  and  Wednesday,  July  30, 
2003  at  10  am,  in  a  room  to  be 
designated  at  the  offices  of  die  Federal 
Energy  Regulatory  Commission,  888 
f  iff  J  Street  NE.,  Washington,  DC  20426. 

All  interested  parties  and  staff  are 
permitted  to  attend. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17885  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


'  Northern  Natural  Gas  Company.  103  FERC 
§61,266(2003). 


42016 


.Federal  Register /Vol.  68,  No.  136 /Wednesday.  July  16,  2003 /Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP03-41 9-001] 

Southern  Star  Central  Gas  Pipeline, 
Inc.;  Notice  of  Compliance  Filing 

luJy  9,  2003. 

Take  notice  that  on  July  3.  2003 
Southern  Star  Central  Gas  Pipeline,  Inc. 
(Southern  Star)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  Substitute  First  Revised 
Sheet  No.  289  and  Substitute  Original 
Sheet  No.  291,  to  become  effective  July 
1,  2003. 

Southern  Star  states  that  the  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  Letter  Order 
dated  June  25,  2003.  Southern  Star 
states  that  the  substitute  tariff  sheets  are 
being  filed  to  correct  various  references 
to  the  appropriate  Recommendation 
R02002  or  R02002-2  regarding  Version 
1.6  of  the  Wholesale  Gas  Quadrant 
(WGQ)  Standards  and  Data  Sets  of  the 
North  American  Energy  Standards 
Board  (NAESB). 

Southern  Star  further  states  that 
copies  of  the  tariff  sheets  are  being 
mailed  to  Southern  Star's  jurisdictional 
customers  and  interested  state 
commissions,  as  well  as  those  parties 
listed  on  the  applicable  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  H  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Tl  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  July  15,  2003. 

M agalie  R.  Salas, 

Secretary.  , 

[PR  Doc.  03-17887  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-451-001] 

Southwest  Gas  Storage  Company; 
Notice  of  Compliance  Filing 

July  9.  2003. 

take  notice  that  on  July  2.  2003, 
Southwest  Gas  Storage  Company 
(Southwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  Suh  Fourth  Revised 
Sheet  No.  147,  proposed  to  be  effective 
July  1,  2003. 

Southwest  states  that  this  filing  is 
being  made  to  comply  with  the 
Commission's  Letter  Order  dated  Jime 
25,  2003  in  Docket  No.  RP03-451-000. 

Southwest  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
shippers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport&ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  03-17890  Piled  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPO»-544-000] 

Texas  Gas  Transmission,  LLC  formerly 
Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  9,  2003. 

Take  notice  that  on  July  3,  2003, 
Texas  Gas  Transmission,  LLC  (Texas 
GasJ,  formerly  Texas  Gas  Transmission 
Corporation,  tendered  for  filing  a 
proposed  tariff  sheet  to  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  as 
listed  below,  to  be  effective  July  7,  2003: 

Sixth  Revised  Sheet  No.  234 

Texas  Gas  states  that  it  is  filing  the 
proposed  changes  to  its  General  Terms 
and  Conditions  in  order  to  clarify  that 
it  possesses  the  authority  to  bill  taxes, 
levies,  and  other  charges  imposed  on 
Customers  by  regulatory  agencies  or 
taxing  authorities  where  Texas  Gas  is 
required  by  law  to  collect  such  amounts 
from  Customer(s)  and  remit  these 
amounts  to  the  respective  agencies  or 
authorities. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheet  are  being  mailed  to 
all  parties  on  Texas  Gas's  official  service 
list,  to  Texas  Gas's  jurisdictional 
customers,  and  to  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSuppoTt@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17893  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-376-O0t] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 


42017 


Protest  Date:  July  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17883  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-320-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 


July  9,  2003. 

Take  notice  that  on  July  3,  2003,    ' 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1, 
certain  tariff  sheets,  to  be  effective  lulv 
1,2003.    .  ^ 

TransColorado  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
June  25,  2003,  in  Docket  No.  RP03-376- 
000. 

TransColorado  states  that  copies  of 
the  filing  are  being  served  on  all  parties 
set  out  on  the  Commission's  official 
service  list  in  Docket  No.  RP03-376- 
000.    jj  - 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  H  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  ^  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
m  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
Jvmv./em.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnJineSupport@ferc.gov  or  toll- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
mstructions  on  the  Commission's  Web 
site  imdar  the  "e-Filing"  link. 


July  9,  2003. 

Take  notice  that  on  Jime  26,  2003, 
Transcontinental  Gas  Pipe  Line 
CprporaUon  (Transco),  filed  in  Docket 
No.  CP03-73-000  an  application,  in 
abbreviated  form,  pursuant  to  section 
7(b)  of  the  Natural  Gas  Act,  as  amended, 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Commission, 
for  an  order  permitting  and  approving 
abandonment  of  a  h-ansportation  and 
exchange  service  provided  to  The 
Brooklyn  Union  Gas  Company 
(Brooklyn  Union)  and  Dominion     ' 
Transmission,  Inc  (DTI)  under  Transco 's 
Rate  Schedule  X-99  and  a 
transportation  service  provided  to 
Brooklyn  Union,  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

In  such  application,  Transco  states 
that  it  entered  into  an  interruptible 
transportation  and  exchange  agreement 
with  Brooklyn  Union  and  DTI,  on  July 
1, 1975,  under  which  Transco  transports 
gas  on  an  interruptible  basis  for 
Brooklyn  Union,  now  doing  business  as 
KeySpan  Energy  Delivery  New  York,  on 
an  interruptible  basis  and  exchanges  gas 
with  D'n,  successor  to  Consolidated  Gas 
Supply  Corporation,  under  Rate 
Schedule  X-99.  Transco  ftirther  states 
that  it  entered  into  an  interruptible 
ti-ansportafion  agreement  with  Brooklyn 
Union  on  February  14, 1983,  under 
which  Transco  transports  gas,  on  an 
interruptible  basis,  for  Brooklyn  Union 
under  Rate  Schedule  X-248. 

In  the  instant  application,  Transco 
seeks  authorization  to  abandon  both  the 
ti-ansportation  and  exchange  agreement 
with  Brooklyn  Union  and  DTI  and  the 
transportation  agreement  with  Brooklyn 
Union,  effective  on  Uie  date  of  die 
Commission's  order  authorizing  the  '<■ 
abandonments,  pursuant  to  Brooklyn 
Union's  and  DTI's  election  to  terminate 
their  service  agreements. 

Transco  states  that  the  Primary  Term 
of  the  service  agreement  under  Rate 
Schedule  X-99  ended  on  September  24. 


1976.  Transco  further  states  that  by 
letter  dated  January  9,  2001,  Brooklyn 
Union  and  DTI  provided  Transco 
sufficient  notice  to  terminate  the  subject 
agreement  under  Rate  Schedule  X-99  as 
of  die  date  of  the  Commission's  order 
auUiorizing  die  abandonment  of  service. 
Transco  indicates  that  the  Primary  Term 
of  the  service  agreement  under  Rate 
Schedule  X-248  ended  on  January  21, 
1983.  Transco  explains  Uiat,  by  letter 
dated  April  28.  2003,  Brooklyn  Union 
provided  Transco  sufficient  notice  to 
terminate  die  subject  service  agreement 
under  Rate  Schedule  X-248  as  of  die 
date  of  the  Commission's  order 
authorizing  the  abandonment  of  service. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.314  or  335.211  of  die  Commission's 
Rules  and  Regulations.  All  such  motions 
and  protests  must  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  die  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  die  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  diree  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
sti-ongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  July  30,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-17876  Filed  7-15-03;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-429-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

July  9,  2003. 

Take  notice  that  on  July  3,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.l,  Substitute 
Tenth  Revised  Sheet  No.  349  and 
Substitute  First  Revised  Sheet  No.  349A 
to  which  tariff  sheets  are  proposed  to  be 
effective  July  1,2003. 

Transco  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  letter  order  issued  June 
26,  2003  in  the  referenced  docket 
related  to  Transco's  Order  No.  587-R 
compliance  filing  submitted  on  May  1, 
2003.  Transco  states  that  in  the  June  26 
Order,  the  Commission  foimd  that 
Transco  generally  complied  with  the 
requirements  of  Order  No.  587-R  but 
required  that  Transco  file  revised  tariff 
sheets  to  make  certain  changes  to  the 
WGQ  standards  that  Transco 
incorporated  in  its  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  f  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  f  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  July  15,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17888  Filed  7-15-03;  8:45  am] 

BILUNQ  CODE  6717-01-P 

DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-536-000] 

Trunkline  LNG  Company,  LLC;  Notice 
of  Tariff  Filing 

July  9,  2003. 

Take  notice  that  on  July  1,  2003, 
Trunkline  LNG  Company,  LLC, 
(Trunkline)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  First  Revised  Sheet 
No.  5,  to  become  effective  August  1, 
2003. 

Trunkline  states  that  the  filing  is 
being  made  in  accordance  with  Section 
19  (Fuel  Reimbursement  Adjustment) 
and  Section  20  (Electric  Power  Cost 
Adjustment)  of  the  General  Terms  and 
Conditions  (GT&C)  of  Trunkline's  FERC 
gAs  Tariff,  Second  Revised  Volume  No. 
1-A. 

Trunkline  states  that  copies  of  the 
filing  are  being  served  on  all  affected 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  cind  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Intervention  and  Protest  Date:  July  14, 
2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-17892  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-437-001] 

WestGas  interstate,  Inc.;  Notice  of 
Compliance  Filing 

July  9,  2003. 

"Take  notice  that  on  July  3,  2003, 
WestGas  Interstate,  Inc.  (WGI)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheet,  with  a  proposed 
effective  date  of  July  1,  2003: 

Substitute  Sixth  Revised  Sheet  No.  92 

WGI  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the  Letter  Order 
issued  in  Docket  No.  RP03-437-000  on 
June  25,  2003.  WGI  states  that  the  above 
tariff  sheet  has  been  revised  to  be  in 
compliance  with  the  Commission's 
Order  No.  587-R  and  the  Western  Gas 
Quadrant  Standards  promulgated  by  the 
North  American  Energy  Standards 
Board. 

WGI  further  states  that  copies  of  this 
filing  have  been  mailed  to  WGI's 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Cominission, 
888  First  Street,  NE.,  Washin^on,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 


strongly  encourages  electronic  fUings. 
See  18  CFR  385.2001(a)(l)(iii)  and  Ae 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  15,  2003. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-17889  Filed  7-15-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coromission 

fDocket  No.  RP03-48O-000I 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Technical  Conference 

.  July  9,  2003. 

The  Commission,  in  its  order  issued 
June  18,  2003,1  directed  that  a  technical 
conference  be  held  to  investigate 
Wyonjing's  proposed  tightening  of  the 
sulphur  specifications  in  its  tariff  and  to 
address  the  concerns  raised  in  the 
protests  of  the  parties. 

Take  notice  that  a  technical 
conference  will  be  held  on  Thursday 
July  24.  2003,  at  10  am,  in  a  room  to  be 
designated  at  the  offices  of  the  Federal 
Energy  Regulatory  Commission,  8^ 
f"^}  Street,  NE..  Washington  DC  20426. 

All  interested  parties  and  staff  are 
permitted  to  attend. 

Magalie  Salas, 

Secretary. 

(FR  Doc.  03-17891  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

July  9,  2()03. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Amendment  of 
License  to  Reduce  the  Authorized 
Capacity,  and  Revise  Project  Boundary 

b.  Project  No.:  10395-025. 

c.  Date  Filed:  January  23,  2003. 

d.  Applicant:  Electric  Plant  Board  of 
the  City  of  Augusta.  KY. 

e.  Name  of  Project:  Meldahl  Project. 

f.  Location:  The  project  is  located  at 
the  U.S.  Army  Corps  of  Engineers' 

'  Wyoming  Interstate  Company.  Ltd..  103  FERC  1 


Captain  Anthony  Meldahl  Locks  and 
Dam  on  the  Ohio  River  in  Bracken 
County.  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791a-825r. 

h.  Applicant  Contact:  Mr.  James  B 
Price,  Agent  to  the  Electric  Plant  Board 
of  the  City  of  Augusta,  KY,  AJS  Hydro 
Corp.,  PO  Box  5550,  Aiken.  SC  29804 
Tel:  (865)  436-0402. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr 
Jake  Tung  at  (202)  502-8757.  or  e-mail 
address:  hong.tung@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  Ku^si  11.  2003. 

k.  Description  of  Amendment:  The 
licensee  proposes  the  following  design 
changes:  (1)  Installing  105  small 
turbines  and  generators,  instead  of  the 
licensed  three  large  turbines  and 
generators,  resulting  in  a  reduction  in 
the  authorized  capacity  fi-om  105  MW  to 
68.7  MW.  (2)  placing  seven  transformers 
and  svdtchgears.  and  (3)  constructing  a 
2-mile-long  transmission  line,  instead  of 
the  licensed  5.1-mile-long  route.  The 
change  in  project  design  is  to  install  105 
smaller  units  that  would  be  fitted  in 
seven  modules,  each  located  in  a  gate 
bay  of  the  existing  dam.  This 
installation  eliminates  construction  of 
an  intake  and  tailrace.  in  effect, 
avoiding  dredging,  excavation,  and  spoil 
disposal.  The  proposed  transmission 
line  alignment  will  be  along  an  existing 
transmission  line  to  the  point  of 
interconnection  vdth  an  existing  line  of 
Kentucky  Utilities.  This  proposed 
alignment  would  require  the  clearing  of 
about  10  acres  of  land. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room 
located  at  888  First  Street,  NE.,  Room  ' 
2A,  Washington,  DC  20426.  or  by  calline 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
Attp.//mvw./eir.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
e-mail  FERCOnlineSupport@ferc  gov 
For  TTY,  call  (202)  502-8659.  A  copy  is 
also  available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to  - 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214 


hi  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 
"RECOMMENDA-nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST"  OR 
"MO-nON  TO  INTERVENE",  as     * 
applicable,  and  the  Project  Number  of 
toe  particular  application  to  which  the 
filmg  refers.  All  documents  (original 
and  eight  copies)  should  be  filed  with: 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  hitemet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  under  the  "e-Filing"  link, 
p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 
Magalie  R.  Salas, 
Secretary. 
[FR  Doc.  03-17879  Filed  7-15-03;  8:45  am] 

BUiJNG  CODE  Sn7-4)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Request  To  Use  Alternative 
Procedures  in  Preparing  an 
Application  for  Exemption  From 
Licensing 


July  9,  2003. 

Take  notice  that  the  following  request 
to  use  alternative  procedures  to  prepare 
an  application  for  exemption  from 
Ucensing  has  been  filed  with  the 
Commission. 
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a.  Type  of  Application:  Request  to  use 
alternative  procedures  to  prepare  an 
application  for  exemption  of  a  small 
hydroelectric  power  project  from 
licensing. 

b.  Project  No.:  11880-003. 

c.  Date  filed:  ]une  13,  2003. 

d.  Applicant:  Colorado  River  Water 
Conservation  District  (River  District). 

e.  Name  of  Project:  Ritschard  Dam 
Unit  Water  Power  Project. 

f.  Location:  On  Muddy  Creek,  in 
Grand  Coimty,  Colorado.  The  proposed 
project  would  occupy  557  acres  of 
federal  lands  managed  by  the  Bureau  of 
Land  Management. 

g.  Filed  Pursuant  to:  Public  Utility 
Regulatory  Policies  Act  of  1978,  16 
U.S.C.  2705,  2708. 

h.  Applicant  Contact:  James  F.  Pearce, 
Project  Manager,  Colorado  River  Water 
Conservation  District,  PO  Box  1120.  201 
Centennial  Street,  Suite  200,  Glenwood 
Springs,  CO  81602,  (970)  945-8522. 

i.  FERC  Contact:  Dianne  Rodman  at 
(202)  502-6077;  e-mail 
dianne.rodman@ferc.gov. 

j.  Deadline  for  Comments:  30  days 
from  the  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  [bttp:// 
www.ferc.gov)  underthe  "e-Filing"  link. 

k.  The  existing  120- foot-high,  2,100- 
foot-long  Ritschard  dam  impounds  the 
Wolford  Moimtain  reservoir,  which  has 
a  normal  surface  area  of  1,550  acres  and 
a  storage  volume  of  65,985  acre-feet. 
The  proposed  powerhouse  would  be 
located  at  the  toe  of  the  dam  next  to  the 
existing  control  house/terminal 
structure.  The  powerhouse  would 
contain  a  single  turbine  and  generator 
with  a  rated  capacity  of  about  870 
kilowatts.  The  average  annual  power 
generation  would  be  3,700  kilowatt- 
hours. 

1.  A  copy  of  the  request  to  use 
altenaative  procedures  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 


for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

m.  The  River  District  has 
demonstrated  that  it  has  made  an  effort 
to  contact  all  federal  and  state  resources 
agencies,  non-governmental 
organizations  (NGO),  and  others  affected 
by  the  project.  The  River  District  has 
also  demonstrated  that  a  consensus 
exists  that  the  use  of  alternative 
procedures  is  appropriate  in  this  case. 
The  River  District  has  submitted  a 
communications  protocol  that  is 
supported  by  the  stakeholders. 

The  purpose  of  this  notice  is  to  invite 
any  additional  comments  on  the  River 
District's  request  to  use  the  alternative 
procedures,  pursuant  to  Section  4.34(i) 
of  the  Commission's  regulations. 
Additional  notices  seeking  comments 
on  the  specific  project  proposal, 
interventions  and  protests,  and 
mandatory  terms  and  conditions  will  be 
issued  at  a  later  date.  The  River  District 
will  complete  and  file  a  preliminary 
Enviroiunental  Assessment,  in  lieu  of 
Exhibit  E  of  the  exemption  application. 
This  differs  from  the  traditional  process, 
in  which  an  applicant  consults  with 
agencies,  Indian  tribes,  NGOs.  and  other 
parties  during  preparation  of  the 
exemption  application  and  before  filing 
the  application,  but  the  Commission 
staff  performs  the  envirormiental  review 
after  the  application  is  filed.  The 
alternative  procedures  are  intended  to 
simplify  and  expedite  the  exemption 
process  by  combining  the  pre-filing 
consultation  and  environmental  review 
processes  into  a  single  process,  to 
facilitate  greater  participation,  and  to 
improve  communication  and 
cooperation  among  the  participants. 

The  River  District  intends  to  file  6- 
month  progress  reports  during  the 
alternative  procedures  process  that 
leads  to  the  filing  of  an  exemption 
application  by  February  2005. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-17880  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7527-7] 

Notice  of  the  2003  Clean  Air  Excellence 
Awards  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Excellence  Awards  Program  in 
February.  2000.  This  is  an  aimual 
awards  program  to  recognize 
outstanding  and  iimovative  efforts  that 
support  progress  in  achieving  clean  air. 
This  notice  announces  the  competition 
for  the  Year  2003  program. 

Awards  Program  Notice:  Pursuant  to 
42  U.S.C.  7403(a)(1)  and  (2)  and  sections 
103(a)(1)  and  (2)  of  the  Clean  Air  Act 
(CAA),  notice  is  hereby  given  that  the 
EPA's  Office  of  Air  and  Radiation  (OAR) 
announces  the  opening  of  competition 
for  the  Year  2003  "Clean  Air  Excellence 
Awards  Program"  (CAEAP).  The  intent 
of  the  program  is  to  recognize  and  honor 
outstanding,  innovative  efforts  that  help 
to  make  progress  in  achieving  cleaner 
air.  The  CAEAP  is  open  to  both  public 
and  private  entities.  Entries  are  limited 
to  the  United  States.  There  are  six  award 
categories;  (1)  Clean  Air  Technology;  (2) 
Community  Development/ 
Redevelopment;  (3)  Education/ 
Outreach;  (4)  Regulatory/Policy 
Iimovations;  (5)  Tnmsportation 
Efficiency  Innovations;  and  (6) 
Outstanding  Individual  Achievement 
Award.  Awards  are  recognition  only 
and  are  given  on  an  annual  basis. 

Entry  Requirements  and  Deadline:  All 
applicants  are  asked  to  submit  their 
entry  on  a  CAEAP  entry  form,  contained 
in  the  CAEAP  Entry  Package,  which 
may  be  obtained  from  the  Clean  Air  Act 
Advisory  Committee  (CAAAC)  Web  site 
at  http://www.epa.gov/oar/caaac  and 
click  on  Awards  Program  or  by 
contacting  Mr.  Paul  Rasmussen.  U.S. 
EPA  at  202-584-1306  or  202-564-1352 
(Fax),  mailing  address:  Office  of  Air  and 
Radiation  (6102A),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20004. 
The  entry  form  is  a  simple,  three-part 
form  asking  for  general  information  on 
the  applicant  and  the  proposed  entry; 
asking  for  a  description  of  why  the  entry 
is  deserving  of  an  award;  and  requiring 
information  from  three  (3) 
independence  references  for  the 
proposed  entry.  Applicants  should  also 
submit  additional  supporting 
documentation  as  necessary.  Specific 
directions  and  information  on  filing  an 
entry  form  are  included  in  the  Entry 
Package  available  through  the  directions 
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above.  The  deadline  for  all  submission 
of  entries  is  September  10,  2003. 

Judging  and  Award  Criteria:  Judging 
will  be  accomplished  through  a 
screening  process  conducted  by  EPA 
staff,  with  input  from  outside  subject 
experts,  as  needed.  A  workgroup  of  the 
CAAAC  will  provide  advice  to  EPA  on 
the  entries.  The  final  award  decision 
will  be  made  by  the  EPA  Assistant 
Administrator  for  Air  and  Radiation. 
Entries  will  be  judged  using  both 
general  criteria  and  criteria  specific  to 
each  individual  category.  There  are  four 
(4)  general  criteria:  (1)  The  entry 
directly  or  indirectly  {i.e.,  by 
encouraging  actions)  reduces  emissions 
of  criteria  pollutants  or  hazardous  /toxic 
air  pollutants;  (2)  The  entry 
demonstrates  innovation  and 
uniqueness;  (3)  The  entry  provides  a 
model  for  others  to  follow  [i.e.,  it  is 
replicable);  and  (4)  The  positive 
outcomes  from  the  entry  are  continuing/ 
sustainable.  Although  not  required  to 
win  an  award,  the  foUowing  general 
criteria  will  also  be  considered  in  the 
judging  process:  (1)  The  entry  has 
positive  effects  on  other  environmental 
media  in  addition  to  air;  (2)  The  entry 
demonstrates  effective  collaboration  and 
partnerships;  and  (3)  The  individual  or 
organization  submitting  the  entry  has 
effectively  measured/evaluated  the 
outcomes  of  the  project,  program, 
technology,  etc.  As  mentioned  above, 
additional  criteria  will  be  used  for  each 
individual  award  category.  These 
criteria  are  listed  in  the  2003  Entry 
Package. 

TOR  FURTHER  INFORMATION  CONTACT: 

Concerning  this  new  awards  program 
please  use  the  CAAAC  Web  site  cited 
above  or  contact  Paul  Rasmussen  at  the 
telephone  and  address  cited  above. 

Dated:  July  7,  2003. 
Robert  Brenner, 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Science  Advisory  Board 
Staff  Office  (SAB)  announces  an 
upcoming  teleconference  meeting  of  the 
Midtimedia,  Multipathway,  and 
Multireceptor  Risk  Assessment  {3MRA) 
Modeling  System  Panel  at  which  the 
Panel  will  plan  its  review. 
DATES:  The  teleconference  meeting  will 
take  place  on  July  21.  2003  from  1  p.m 
to  4  p.m.  (Eastern  Time). 
ADDRESSES:  Participation  in  the 
teleconference  will  be  by  telephone 
only. 


FOR  FURTHER  INFORMATION  CONTACT:  To 

obtain  the  call-in  number  and  access 
code  required  to  participate  in  the 
teleconference,  contact  Ms.  Sandra 
Friedman,  EPA  Science  Advisory  Board 
Staff,  at  (202)  564-2526  or  via  e-mail  at 
friedman.sandra@epa.gov.  Those 
wishing  further  information  about  the 
Panel  may  contact  Ms.  Kathleen  White, 
Designated  Federal  Officer  (DFO),  EPA 
Science  Advisory  Board  at  (202)  564- 
4559  or  via  e-mail  at 
white.kathleen@epa.gov.  General 
information  concerning  the  EPA  Science 
Advisory  Board  can  be  found  on  the 
SAB  Web  site  at:  http://www.epa.gov/ 
sab. 


PrincipaJ  Deputy  Assistant  Administrator  for 
Air  and  Radiation. 

[FR  Doc.  03-17874  Filed  7-15-03;  8:45  am) 

BILUNG  CODE  6560-«0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  -7528-2J 

Science  Advisory  Board;  Notification 
of  an  Upcoming  illeeting  of  the 
Multimedia,  Multipathway,  and 
Multireceptor  Risic  Assessment; 
(3MRA)  Modeling  System  Panel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUPPLEMENTARY  INFORMATION: 

Background:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Multimedia,  Multipathway,  and 
Multireceptor  Risk  Assessment  (3MRA) 
Modeling  System  Panel  of  the  U.S.  EPA 
Science  Advisory  Board  (SAB)  will  meet 
to  plan  its  review  of  EPA's  Multimedia, 
Multipathway,  and  Multireceptor  Risk 
Assessment  (3MRA)  Modeling  System. 

The  panel  was  charged  with 
responding  to  questions  concerning  the 
modelmg  system.  These  questions  were 
pubhshed  in  a  Federal  Register  Notice 
on  April  11,  2003  (68  FR  17797-17800). 
More  information  regarding  this  review 
can  be  found  at  the  SAB  Web  site  at 
http://www.epa.gov/sab/panels/ 
3mramspanel.html.  The  review 
documents  provide  and  background 
information  will  be  made  available  at 
http://www.epa.gov/epaoswer/ 
hazwaste/id/hwirwste/risk.htm  when 
they  become  available. 

hidividuals  who  are  unable  to  access 
the  documents  electronically  may 
contact  Mr.  Stephen  Kroner  of  the  Office 
of  Sohd  Waste  at  703  308-0468  or  via 
e-mail  at  kroner.stephen@epa.gov  to 
make  other  arrangements.  A  very 
limited  number  of  paper  copies  can  be 
made  available  in  special 
circumstances. 

The  purpose  of  this  meeting  is  to 
allow  contemporaneous  public  access  to 


the  Panel's  introduction  to  the  review, 
discussion  of  the  charge,  and 
preliminary  organization  for  the  review. 
Most  of  the  review  will  be  conducted  at 
two  face-to-face  meetings  currentiy 
planned  for  late  August  and  late 
October,  2003.  A  copy  of  the  draft 
agenda  for  the  Teleconference  will  be 
posted  on  the  SAB  Web  site  {www.epa 
gov/sab)  (under  the  AGENDAS 
subheading)  approximately  7  days 
before  the  meeting. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  It  is  the  policy  of  the 
EPA  Science  Advisory  Board  (SAB)  to 
accept  written  public  comments  of  any 
length,  and  to  accommodate  oral  public 
conunents  whenever  possible.  The  EPA 
SAB  expects  that  public  statements 
presented  at  its  meetings  will  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements. 

Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (imless  otherwise  indicated) 
and  no  more  than  one  hour  total  for  all 
speakers.  For  teleconference  meetings, 
opportunities  for  oral  comment  will 

usually  be  limited  to  no  more  than  two 
minutes  per  speaker  and  no  more  than 
ten  minutes  total  for  all  speakers. 
Interested  parties  should  contact  the 
DFO  at  least  one  week  prior  to  the 
meeting  in  order  to  be  placed  on  the 
public  speaker  list  for  the  meeting. 
Speakers  may  attend  the  meeting  and 
provide  comment  up  to  the  meeting 
time.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  die  meeting. 
Wntten  Comments:  Although  the  SAB 
accepts  written  comments  until  Uie  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Conunents  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  in  the  opening  of  this  notice  in 
the  following  formats:  one  hard  copy 
with  original  signatiu^,  and  one 
electronic  copy  via  e-mail  (acceptable 
file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  EBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distinbution.  Should  comment  be 
provided  at  the  meeting  and  not  in 
advance  of  the  meeting,  they  should  be 
in-hand  to  the  DFO  up  to  and 
immediately  following  the  meeting.  The 
SAB  allows  a  grace  p>eriod  of  48  hours 
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after  adjournment  of  the  public  meeting 
to  provide  written  comments  supporting 
any  verbal  comments  stated  at  the 
public  meeting  to  be  made  a  part  of  the 
public  record. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Ms. 
Sandra  Friedman,  friedman. 
sandra@epa.gov  or  by  telephone/voice 
mail  at  (202)  564-2526  at  least  five 
business  days  prior  to  the  meeting  date 
so  that  appropriate  arrangements  can  be 
made. 

Dated:  July  9,  2003. 
Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board. 
[FR  Doc.  03-18004  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0205;  FRL-7312-7] 

Chiorfenapyr;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0205.  must  be 
received  on  or  before  August  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Sibold,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6502;  e-mail  address: 
sibold.ann@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  a  commercial 
processor  of  food,  or  use  pesticides  to 
control  pests  in  food  processing 


operations.  Potentially  affected  entities 
may  include,  but  are  not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  EPA  Docket.  EPA  has  established 
an  official  public  docket  for  this  action 
imder  docket  ID  number  OPP-2003- 
0205.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosiue  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nimiber 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 


the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
dpciunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  LB.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
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receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
yoiir  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yoiu- 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  obmment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  plaqed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  lise  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0205.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

a.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0205.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
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captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington 
DC  20460-0001.  Attention:  Docket  ID 
number  OPP-2003-0205. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm. 
119,  Crystal  Mall  #2 ,  1 92 1  Jefferson     ' 
Davis  Hwy.,  Arlington.  VA.  Attention: 
Docket  ID  number  OPP-20C3-0205. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 


Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  ' 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electit)nically  witiiin  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

hi  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  die  public 
docket  and  EPA's  electi^jnic  public 
docket.  If  you  submit  the  copy  tiiat  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electi-onic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used.  . 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  die  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  die  docket  ID  number 
assigned  to  diis  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  die  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  die  establishment 
and/or  amendment  of  regidations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  die  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  diat 
this  petition  contains  data  or 
information  regarding  die  elements  set 
fordi  in  FFDCA  section  408(d)(2); 
however.  EPA  has  not  fully  evaluated 
die  sufficiency  of  die  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  die  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  die 
petition. 

List  of  Subjects 

Enviromnental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  2,  2003. 

Debra  Edwards, 

Director.  Registration  Division.  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  BASF  Corporation  and 
represents  die  view  of  die  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
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pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

BASF  Corporation 

PP  3F6560 

EPA  has  received  a  pesticide  petition 
(PP  3F6560)  from  BASF  Corporation,  26 
Davis  Drive,  Research  Triangle  Park,  NC 
27709-3528  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a(d),  to  amend  40  CFR  part  • 
180,  by^^stablishing  a  tolerance  for 
residues  of  chlorfenapyr,  [4-bromo-2-(4- 
chlorophenyl)-l-(ethoxymethyl)-5- 
(trifluoromethyl)-lH-pyrrole-3- 
carbonitrile]  on  all  food  items  in  food 
handling  establishments  where  food 
products  are  held,  processed,  and/or 
prepared  at  0.01  parts  per  million 
(ppm).  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition.  ^ 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  natiire'  of  the 
'  residues  of  chlorfenapyr  in  plants 

(tomato,  citrus,  potato  and  head  lettuce) 
is  adequately  understood  and  the 
residue  of  concern  consists  of  the  parent 
molecule.  The  metabolic  pathway  of 
chlorfenapyr  in  the  laying  hen  and  the 
lactating  goat  was  also  similar  to  that  in 
laboratory  rats. 

2.  Analytical  method.  The  GC 
anal)^ical  method,  M  2398,  which  is 
proposed  as  the  enforcement  method  for 
the  residue  of  chlorfenapyr  in  or  on  food 
conmiodities,  has  a  limit  of  quantitation 
(LOQ)  of  0.01  ppm. 

3.  Magnitude  of  residues.  A  study, 
based  on  protocol  recommendations 
outlined  in  EPA's  Residue  Chemistry 
Test  Guidelines,  (OPPTS  Harmonized 
Test  Guideline  860.1460:  Food 
Handling],  was  conducted  with 
chlorfenapyr  formulated  as  a  24% 
wettable  powder. 

Applications  were  made  to  all 
potential  sites  within  a  commercial 
kitchen,  including  the  perimeter  of  the 
restaurant  kitchen,  areas  under  cabinets 
and  overhead  cabinets,  behind  and  on 
sides  of  cabinets  and  appliances,  within 
the  ceiling  voids,  and  around  pipes, 
cords,  cables,  counter  legs,  and  wheels. 
The  areas  in  which  the  product  was 
applied  are  typical  of  those  treated  in  a 
professional  pest  control  operation  in  a 
commercial  kitchen. 


The  test  was  conducted  using  a 
wettable  powder  (WP)  formulation  at 
the  maximum  label  rate  for  indoor  use 
of  0.5%  active  ingredient  (a.i.)/l,000  ft^, 
which  is  also  the  approved  maximiun 
rate  for  indoor  use  in  non-food/feed 
areas  for  the  SC  formulation  (suspension 
in  water),  EPA  Registration  No.  241- 
392.  The  WP  formulation  has  a  larger 
particle  size  and  will  be  more  easily 
dispersed  than  the  SC  formulation,  and 
therefore  will  best  characterize  the 
potential  for  exaggerated  exposures  to 
food  items. 

Results  from  this  study  were  that 
magnitudes  of  residues  in  all  composite 
meal  samples,  both  covered  and 
imcovered,  were  below  the  LOQ  of  10 
parts  per  billion  (ppb).  Thus,  there  is  a 
reasonable  expectation  that  no  finite 
residues  of  chlorfenapyr  will  result  in 
food  items  following  crack  and  crevice 
or  spot  applications  of  either  the  25% 
wettable  powder  or  the  21%  suspension 
concentrate. 

B.  Toxicological  Profile 

The  toxicity  of  chlorfenapyr  has  been 
studied  extensively  and  there  is  a 
complete  data  base  to  address  the  acute 
and  chronic  effects,  effects  on  genetic 
material,  the  potential  for 
carcinogenicity  or  teratogenicity,  and 
effects  on  reproductive  performance  or 
growth  of  offspring.  Toxicological  data 
submitted  previously  that  support  this 
petition  for  tolerances  of  chlorfenapyr 
include: 

1.  Acute  toxicity.  Based  on  EPA's 
toxicity  category  criteria,  the  acute 
toxicity  category  for  chlorfenapyr 
technical,  EPA  Registration  No.  241- 
366,  is  Category  II  or  moderately  toxic 
(signal  word  WARNING)  and  the  acute 
toxicity  category  for  the  2SC 
formulation,  EPA  Registration  Nos.  241- 
374  and  241-392,  is  Category  III  or 
slightly  toxic  (signal  word  CAUTION). 
Males  appear  to  be  more  sensitive  to  the 
effects  of  chlorfenapyr  than  females. 
The  acute  toxicity  profile  indicates  that 
absorption  by  the  oral  route  appears  to 
be  greater  than  by  the  dermal  route.  The 
following  are  the  results  from  the  acute 
toxicity  tests  conducted  on  the  technical 
material. 

i.  Rat  Oral,  LD50  of  441/1,152 
milligrams/kilogram  body  weight  (mg/ 
kg  bwt)  modifying  factor  (M/F)  - 
Toxicology  Category  II. 

ii.  Rabbit  Dermal  LD50:  >2,000  mg/kg 
bwt  M/F  Toxicology  Category  in. 

iii.  Acute  Inhalation  LC50:  0.83/  >2.7 
milligrams  per  liter  (mg/L)  M/F 
Toxicology  Category  HI. 

iv.  Eye  irritation:  Moderately  irritating 
-  Toxicology  Category  in. 

v.  Derm^  irritation:  Non-irritating  - 
Toxicology  Category  IV. 


vi.  Dermal  sensitization:  Non- 
sensitizer  -  Non  sensitizer. 

vii.  Acute  neurotoxicity:  NOEL  45 
mg/kg  bwt.  Not  an  acute  neurotoxicant 

2.  Genotoxicity.  Chlorfenapyr 
technical  (94.5%)  was  examined  in  a 
battery  of  in  vitro  and  in  vivo  tests  to 
assess  its  genotoxicity  and  its  potential 
for  carcinogenicity.  These  tests  are 
sunmiarized  below. 

i.  Microbial/Microsome  Mutagenicity 
Assay:  Non-mutagenic. 

ii.  Mammalian  Cell  CHO/HGPRT 
Mutagenicity  Assay:  Non-mutagenic. 

iii.  In  vivo  Micronucleus  Assay:  Non- 
genotoxic. 

iv.  In  vitro  Chromosome  Aberration 
Assay  in  CHO:  Non-clastogenic. 

V.  In  vitro  Abberation  Assay  in  CHLC: 
Non-clastogenic. 

vi.  Unscheduled  DNA  Synthesis 
(UDS)  Assay:  Non-genotoxic. 

3.  Reproductive  and  developmental 
toxicity.  Reproductive  and 
developmental  toxicity.  Chlorfenapyr  is 
neither  a  reproductive  nor 
developmental  toxicant  and  is  not  a 
teratogenic  agent  in  the  Sprague-Dawley 
rat  or  the  New  Zealand  white  rabbit. 
This  is  demonstrated  by  the  results  of 
the  following  studies: 

i.  Rat  oral  teratology.  No  observed 
effect  level  (NOEL)  for  maternal  toxicity 
25  mg/kg  bwt/day  and  NOEL  for  fetal/ 
developmental  toxicity  at  225  mg/kg 
bwt/day. 

ii.  Rabbit  oral  teratology.  NOEL  for 
maternal  5  mg/kg  bwt/day  and  NOEL  for 
fetal/developmental  toxicity  30  mg/kg 
bwt/day. 

iii.  Rat  2-generation  reproduction. 
NOEL  for  parental  toxicity /growth  and 
offspring  development  60  parts  per 
million  (ppm)  (5  mg/kg  bwrt/day)  and 
NOEL  for  reproductive  performance  600 
ppm  (44  mg/kg  bwt/day) 

4.  Subchronic  toxicity.  The  following 
are  the  results  of  the  subchronic  toxicity 
test  that  have  been  conducted  with 
chlorfenapyr. 

i.  28-Day  rabbit  dermal  -  NOEL  100 
mg/kg  bwt/day. 

ii.  28-Day  rat  feeding  -  NOEL  <600 
ppm  (<71.6  mg/kg  bwt/day). 

iii.  28-Day  mouse  feeding  -  NOEL 
<160  ppm  (<32  mg/kg  bwt/day). 

iv.  13-Week  rat  dietary  -  NOEL  150 
ppm  (11.7  mg/kg  bwt/day). 

V.  13-Week  mouse  dietary  -  NOEL  40 
ppm  (8.2  mg/kg  bwt/day). 

vi.  13-Week  dog  dietary  -  NOEL  120 
ppm  (4.2  mg/kg  bwt/day). 

5.  Chronic  toxicity.  Chlorfenapyr  is 
not  oncogenic  in  eitiier  Sprague-Dawley 
rats  or  CD-I  mice  and  is  not  likely  to  be 
carcinogenic  in  humans.  The  following 
are  the  results  of  the  chronic  toxicity 
tests  that  have  been  conducted  with 
chlorfenapyr: 
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i.  1-Year  neurotoxicity  in  rat*.  No 
observed  adverse  effect  level  (NOAEL) 
60  ppm  (2.6/3.4  mg/kg  bwt/day  M/F). 
u.  1-Year  dog  dietary.  NOAEL  120 
ppm  (4.0/4.5  mg/kg  bv^rt/day  M/F). 

lii.  24-Month  rat  dietary.  NOAEL  for 
chronic  effects  60  ppm  (2.9/3.6  mg/kg 
bwt/day  M/F  and  NOAEL  for  oncogenic 
effects  600  ppm  (31/37  mg/1^  bwt/day 
M/F), 

iv,  18-Month  mouse  dietary  -  NOAEL 
for  chronic  effects  20  ppm  (2.8/3.7  mg/ 
kg  bwt/day  M/F  and  NOEL  for 
Oncogenic  Effects  240  ppm  (34.5/44  5 
mg/kg  t)wt/day  M/F). 

6.  Animal  metabolism.  A  metabolism 
study  was  conducted  in  Sprague- 
Dawley  rats  at  approximately  20  and 
200  mg/kg  bwt  using  radiolabeled 
chlorfenapyr.  Approximately  65%  of  the 
administered  dose  was  eliminated 
during  the  first  24  hours  (62%  in  feces 
and  3%  in  urine)  and  by  48  hours 
following  dosing,  approximately  85%  of 
the  dose  had  been  excreted  (80%  in 
feces  and  5%  in  urine.)  The  absorbed 
chlorfenapyr-related  residues  were 
distributed  throughout  the  body  and 
detected  in  tissues  and  organs  of  all 
treatment  groups.  The  principal  route  of 
elimination  was  via  feces,  mainly  as 
unchanged  parent  plus  minor  N- 
dealkylated,  debrominated,  and 
hydroxylated  oxidation  products.  The 
metabolic  pathway  of  chlorfenapyr  in 
the  laying  hen  and  the  lactating  goat 
was  also  similar  to  that  in  laboratory 
rats. 

7.  Metabolite  toxicology.  The  parent 
molecule  is  the  only  moiety  of 
toxicological  significance  in  plant  and 
animal  commodities. 

8.  Endocrine  disruption.  Collective 
organ  weights  and  histopathological 
findings  fi-om  the  2-generation  rat 
reproducUon  study,  as  well  as  from  the 
subchronic  and  chronic  toxicity  studies 
in  two  or  more  animal  species, 
demonstrate  no  apparent  estrogenic 
effects  or  effects  on  the  endocrine 
system.  There  is  no  information 
available  which  suggests  that 
chlorfenapyr  would  be  associated  with 
endocrine  effects. 


C.  Aggregate  Exposure 

1.  Dietary  exposure.  Based  on  the 
completeness  and  reliability  of  the 
toxicity  data  and  the  exposiue 
assessment  conducted,  BASF  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  chlorfenapyr,  including  all 
dietary  exposiue. 

i.  Food.  There  are  currently  no 
established  U.S.  permanent  food 
tolerances  for  chlorfenapyr.  There  are 
two  tolerance  petitions  pending  at  EPA; 
0.5  ppm  tolerance  on  imported  citrus 


and  1.5  ppm  tolerance  on  greenhouse 
grown  vegetable,  finiiting,  crop  group  8. 
A  dietary  exposure  estimate  based  on 
theoretical  maximum  residue 
contribution  (TMRC)  was  conducted 
using  the  Dietary  Exposure  Evaluation 
Model  (DEEMTM)  The  TMRC  is  a  "worst 
case"  estimate  for  dietary  exposure 
because  it  assumes  that  100%  of  crop  is 
ti-eated  and  residues  in  \he  food  are 
always  found  at  the  tolerance  level. 
Additional  assumptions  used  were  all 
consumption  of  tomatoes-whole  is  from 
ti-eated  greenhouse  grovra  tomatoes, 
greenhouse  grown  tomatoes  are  not 
processed,  and  all  citrus  juice  in  the 
U.S.  is  made  from  treated  imported 
citrus  pulp.  Default  processing  factors 
were  used  to  determine  concenti«tions 
in  processed  fractions.  The  tolerance 
leve's  used  in  the  dietary  assessment 
were  0.5  ppm  for  citins  pulp,  1.5  ppm 
for  vegetable,  finiting,  group  8,  and  0.01 
ppm  for  all  other  crops. 

a.  Acute  exposure.  The  acute  RfD 
used  for  this  evaluation  was  0.45  mg/kg 
bvkrt  calculated  by  applying  the  lOO-fold 
safety  factor  to  die  NOEL  bom  the  acute 
neurotoxicity  evaluation  of 
chlorfenapyr.  The  acute  exposure  was 
evaluated  at  Uie  99.9*  percentile.  The 
most  highly  exposure  sub-population 
was  non-nursing  infants  (<1  yr  old) 
which  utilized  16.2%  of  Uie  acute  RfD. 
Therefore,  based  on  the  exposure 
assessment  discussed  above,  BASF 
concludes  there  is  a  reasonable  certainty 
that  no  harm  will  result  from  die  acute 
dietary  exposure  to  chlorfenapyr 
residues. 

b.  Chronic  exposure.  The  chronic  RfD 
used  for  this  evaluation  was  0.03  mg/kg 
bwrt  calculated  by  applying  a  100-fold 
safety  factor  to  die  NOAEL  from  1-year 
rat  neurotoxicity  study  and  die  chronic 
feeding  shidies  in  the  rat  and  mouse. 
The  most  highly  exposure 
subpopulation  was  children  1-6  years  of 
age  which  utilized  19.8%  of  die  chronic 
RfD.  Therefore,  based  on  the  exposiire 
assessment  discussed  above,  BASF 
concludes  there  is  a  reasonable  certainty 
that  no  harm  will  result  bom  the 
chronic  dietary  exposure  to 
chlorfenapyr  residues. 

ii.  Drinking  water.  There  is  no 
concern  for  exposure  to  residues  of 
chlorfenapyr  in  drinking  water  based  on 
the  approved,  pending  and  proposed 
directions  for  use  and  its  physical  and 
chemical  properties.  Approved  uses  in 
the  U.S.  include  applications  to 
ornamental  plants  inside  greenhouses, 
to  a  narrow  band  of  soil  adjacent  to 
buildings  and  to  crack-and-crevice  and  ' 
spot  treatments  inside  structures.  A 
pending  use  expands  greenhouse 
applications  to  vegetable,  fiTiiting.  crop 
group  8.  The  proposed  use  for  food 


handling  areas  is  also  applied  as  a 
crack-and-crevice  and  spot  ti«atment 
inside  stiiictures.  Chlorfenapyr  has 
exti«mely  low  water  solubility  (120  ppb 
at  25  °C)and  is  also  immobile  in  soil  and 
does  not  leach  because  it  is  strongly 
adsorbed  to  all  common  soil  types. 

2.  Non-dietary  exposure.  Non-dietary 
exposure  to  chlorfenapyr  is  expected  to 
be  negligible  based  on  assessments 
made  by  EPA  for  die  approved  use  on 
ornamentals  grown  in  greenhouses,  as  a 
termiticide  and  for  indoor  applications 
for  general  pest  control.  These 
assessments  were  based  on  die  physico- 
chemical  characteristics  of  the 
compound,  the  intended  use  pattern, 
and  available  information  concerning  its 
environmental  fate.  The  vapor  pressure 
of  chlorfenapyr  is  less  than  1  x  lO-^  mm 
of  mercury  (Hg);  dierefore,  die  potential 
for  non-occupational  exposure  by 
inhalation  is  insignificant.  These 
assessments  also  apply  to  die  pending 
use  on  greenhouse  grown  vegetable, 
fruiting,  crop  group  8  and  die  proposed 
use  in  food  handling  areas. 

D.  Cumulative  Effects 

The  pyrrole  insecticides  represent  a 
new  class  of  chemistry  with  a  unique 
mechanism  of  action.  No  odier  data  are 
available  that  indicate  that  any 
toxicological  effects  produced  by 
chlorfenapyr  would  be  cumidative  with 
those  of  any  other  compound. 

The  parent  molecule,  chlorfenapyr  is 
a  pro-insecticide  that  is  converted  to  the 
active  form,  CL  303,268.  via  rapid 
metabolism  by  mixed  function  oxidases 
(MFOs).  The  active  form  uncouples 
oxidative  phosphorylation  in  die  insect 
mitochondria  by  disrupting  the  proton 
gradient  across  the  mitochondrial 
membrane.  The  production  of  ATP  is 
inhibited  resulting  in  the  cessation  of  all 
cellular  functions.  Because  of  this 
unique  mechanism  of  action,  it  is  highly 
unlikely,  that  toxic  effects  produced  by 
chlorfenapyr  would  be  cumulative  with 
those  of  any  other  pesticide  chemical. 
In  mammals,  there  is  a  lower  titer  of 
MFOs,  and  chlorfenapyr  is  metabolized 
by  different  pathways  (including 
dehalogenation,  oxidation  and  ring 
hydroxylation)  to  other  polar 
metabolites  without  any  significant 
accumulation  of  the  potent  uncoupler, 
CL  303,268.  hi  the  rat,  approximately 
85%  of  the  administered  dose  is 
excreted  in  the  feces  widiin  48  hours, 
thereby  reducing  die  levels  of 
chlorfenapyr  and  CL  303.268  diat  are 
capable  of  reaching  die  mitochondria. 
This  differential  metabolism  of 
chlorfenapyr  to  CL  303,268  in  insects 
versus  to  odier  polar  metabolites  in 
inammals  is  responsible  for  the  selective 
insect  toxicity  of  the  pyrroles. 
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E.  Safety  Determination 

1.  U.S.  population.  Using  the 
exposure  assumptions  described  above, 
BASF  has  estimated  that  chronic  dietary 
aggregate  exposure  to  clilorfenapyr  for 
the  U.S.  population  was  0.002615  mg/kg 
bwt/day  or  8.7%  of  the  chronic  RfD  of 
0.03  mg/kg  bwt/day.  Other  than 
children  less  than  12  years  of  age, 
hispanics  are  the  U.S.  population 
subgroup  with  the  highest  chronic 
exposing  of  0.003403  mg/kg  bwt/day,  or 
11.3%  of  the  RfD.  EPA  has  no  concerns 
about  exposure  that  are  less  than  100% 
of  the  RfD  as  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposine  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
It  is  therefore,  safe  to  conclude  that 
there  is  reasonable  certainty  that  no 
harm  to  the  overall  U.S.  population  will 
result  from  chronic  exposure  to 
chlorfenapyr  residues. 

2.  Infants  and  children.  Using  the 
exposure  assiunption  described  above, 
BASF  has  estimated  that  the  chronic 
dietary  aggregate  exposiu'e  to 
chlorfenapyr  for  children  1-6  years  of 
age  was  0.005936  mg/kg  bwt/day,  or 
19.8%  of  the  chronic  RfD  of  0.03  mg/kg 
bwt/day.  Children  1-6  years  of  age  were 
the  sub-population  that  utilized  the 
largest  portion  of  the  chronic  RfD.  It  is 
therefore,  safe  to  conclude  that  there  is 
reasonable  certainty  that  no  harm  to 
infants  and  children  will  result  from 
chronic  exposure  to  chlorfenapyr 
residues. 

F.  International  Tolerances 

No  Codex  or  Canadian  tolerances/ 
limits  for  residues  in  any  food  presently 
exist  for  chlorfenapjrr.  In  Mexico  there 
is  a  MRL  of  0.3  ppm  for  cottonseed. 
(FK  Doc.  03-17900  Filed  7-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0235;  FRL-7317-4] 

Gellan  Gum;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
actum:  Notice. 

SUMMARY:  This  notice  annoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
identification  (IDJ  number  OPP-2003- 


0235,  must  be  received  on  or  before 
August  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  nimiber: 
(703)  305-6304;  e-mail  address: 
boyIe.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Informatioii 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufactiu^r.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•    Crop  production  (NAICS  code  111) 
Animal  production  (NAICS  code 


Food  manufacturing  (NAICS  code 


112) 

• 

311) 

•    Pesticide  manufactiu-ing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  nimiber  OPP-2003- 
0235.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosing  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 


Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociiment 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's  - 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  niunber. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
wiU  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  wiU  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  document  is  selected  fitim  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 


restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  pubUc 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  pracUcal,  physical 
objects  will  be  photographed,  and  the 
photograph  v«ll  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 
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C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA.  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensiue  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  Hot  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit.  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk   • 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  pubUc  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 


EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://Vfwjv.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0235.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment, 
u.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0235.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
caphued  by  EPA's  e-mail  system  are 
included  as  part  of  the  conunent  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
pubhc  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCH  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  enayption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C).  Office 
of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW.,  Washington 
DC  20460-0001.  Attention:  Docket  Id' 
Number  OPP-2003-0235. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency.  Rm 
119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy..  Arlington.  VA.  Attention: 
Docket  ID  Number  OPP-2003-0235. 
Such  deliveries  are  only  accepted 
during  Uie  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 


CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  elertronic  public 
docket.  If  you  submit  tiie  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
TOR  FURTHER  INTORMATION  CONTACT 


D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electi-onic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  tiie  docket  ID  number 
assigned  to  tiiis  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name.  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  tiie  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  tiie  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  tiie  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  ftUly  evaluated 
the  sufficiency  of  the  submitted  data  at 
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this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subiects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  7.  2003; 
Peter  Caulkins, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  summary  may  have  been  edited  by 
EPA  if  the  terminology  used  was 
unclear,  the  summary  contained 
extraneous  material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

CP  Kelco 

PP  3E6567 

EPA  has  received  a  pesticide  petition 
(PP  3E6567)  from  CP  Kelco,  8355  Aero 
Drive,  San  Diego,  CA  92123,  proposing 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
gellan  gum  (CAS  Reg.  No.  71010-52-1) 
in  or  on  all  raw  agricultiual 
commodities  (RAC)  when  used  as  a 
sticker/thickener  in  seed  treatment  and 
pesticide  formulations.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  As  a 
polysaccharide  polymer,  gellan  giun  is 
non-systemic  and  therefore  no 
metabolism  of  gellan  gum  in  raw 


agricultural  commodities  or  processed 
commodities  is  expected. 

2.  Analytical  method.  Analytical 
methods  for  determination  of  the 
polysaccharide  polymer,  gellan  gum  are 
available.  Gellan  gum  is  determined  by 
the  dissolution  of  gellan  gam  containing 
gels  by  heating  and  cooling  in  the 
presence  of  a  dilute  sequestrant  solution 
(e.g.  0.1%  w/v  sodium 
hexametaphosphate).  The  gellan  gimi 
assay  is  based  upon  the  presence  of  the 
6-deoxyhexose  rhamnose  which  can  be 
determined  using  the  cysteine-sulfuric 
acid  procedure,  originally  developed  by 
Dische  and  Shettles  and  modified  by 
Graham. 

3.  Magnitude  of  residues.  Gellan  gimi 
is  applied  as  a  minor  component  of 
pesticidal  formulations.  Gellan  gum 
degrades  into  simple  non-toxic  sugars 
and  their  salts. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  toxicity  of 
gellan  gum  was  studied  using  male  and 
female  rats  via  the  oral  and  inhalation 
routes.  In  the  acute  oral  toxicity  study, 
the  lethal  dose  (LD)5u  for  both  males  and 
females  was  established  at  >5,000 
milligrams/kilogram  body  weight  (mg/ 
kg  bwt).  For  the  acute  inhalation 
toxicity  study,  the  LDso  for  both  males 
and  females  was  established  at  >5.09 
milligrams/Liter  (mg/L).  Gellan  gimi  is 
practically  non-toxic  to  rats  when 
administered  as  a  single  large  dose  (5  g/ 
kg  bwt)  in  diet  or  via  gavage. 

2.  Genotoxicity.  Gefian  gum  was 
shown  to  be  non-genotoxic  in  a  battery 
of  standard  short-term  tests.  The  Ames 
test,  involving  S.  typhimurium  at  10,  30, 
100,  300,  and  1,000  ng/plate  resulted  in 
a  negative  response.  A  deoxyribonucleic 
acid  (DNA)  repair  test  using  the  rat 
hepatocyte  as  a  test  subject  at  3,  5,  10, 
and  20  milligrams/liter  (mg/L)  resulted 
in  a  negative  response.  For  the  V-79/ 
hypoxanthine  guanine  phophoribosyl 
transferase/(HGPRT)  study,  involving 
the  Chinese  hamster  lung  fibroblasts, 
doses  at  3,  5,  10,  and  20  mg/mL  resulted 
in  a  negative  response. 

3.  Reproductive  and  developmental 
toxicity.  Groups  of  26  male  and  female 
CD  (Sprague-Dawley)  rats  were 
administered  gellan  gum  in  their  diets  at 
doses  of  0,  2.5,  3.8,  or  5.0%.  Males  were 
treated  for  70  days  prior  to  mating  and 
for  3  weeks  after  mating.  Females  were 
treated  for  14  days  prior  to  mating  and 
throughout  mating,  gestation,  and 
lactation.  Selection  was  made  for  the 
pups  (Fi)  of  this  mating  and  they  were 
allowed  to  mature  and  were  mated  to 
form  the  F2  generation.  There  was  no 
treatment-related  effect  of  mating  or 
fertility  index,  conception  rate,  length  of 
gestation,  length  or  parturition,  number 


of  live  pups,  number  of  dead  pups,  post- 
implantation  loss  index,  survival  index 
on  day  4,  7, 14,  or  21  or  lactation  index 
for  any  of  the  generations. 

For  teratology  studies,  gellan  gum  was 
fed  to  groups  of  25  pregnant  female 
Sprague-Dawley  rats  at  dietary  levels  of 
0,  2.5,  3.8,  or  5.0%  during  days  6-15  of 
gestation.  Gellan  gum  has  no  fetotoxic 
or  teratogenic  effects  on  rats  when 
ingested  in  the  diet  at  levels  up  to  5.0%. 
In  the  reproduction  and  teratogenic 
studies  in  rats  in  which  gellan  gum  was 
given  at  doses  up  to  50  g/kg  in  the  diet, 
there  was  no  evidence  of  interference 
with  the  reproductive  process,  and  no 
embryotoxic  or  developmental  effects 
were  observed. 

4.  Subchronic  toxicity.  For  short-term 
studies,  male  and  female  Sprague- 
Dawley  rats  (20/sex/group)  were  fed 
dietary  levels  of  gellan  gum  ranging 
from  0-6%  for  13  weeks.  Although  the 
animals  on  this  study  experienced 
symptoms  of  a  sialodacryoadenitis  viral 
infection,  all  animals  siu^ived  treatment 
and  there  were  no  adverse  effects 
associated  with  the  feeding  of  gellan 
gum  at  levels  up  to  60  gram/kilogram  (g/ 
kg).  Also,  prepubertal  rhesus  monkeys 
(2/sex/group)  were  dosed  by  oral  gavage 
with  gellan  gimi  at  levels  of  0, 1,  2,  or 

3  g/kg/day  for  28  days.  There  were  no 
overt  signs  of  toxicity  reported  at  levels 
up  to  50  g/kg  in  the  diet. 

5.  Chronic  toxicity.  Groups  of  50  male 
and  female  Swiss  Crl  mice  were  fed 
gellan  gum  admixed  in  the  diet  at  0, 1.0, 
2.0,  and  3.0%  for  96  and  98  weeks  for 
males  emd  females,  respectively.  All 
animals  were  examined  twice  daily  for 
mortality  and  morbidity.  Physical 
examination  for  the  presence  of 
palpable  masses  was  initiated  on  a 
weekly  basis  starting  in  week  26.  Body 
weights  and  food  consumption  were 
measured  for  7-day  periods  on  a  weekly 
basis  for  the  first  26  weeks  of  treatment 
and  every  2  weeks  thereafter.  At 
necropsy,  a  complete  gross  pathological 
examination  was  performed  on  the 
animals  from  the  control  and  3.0% 
groups.  Only  the  liver,  kidneys,  ovaries, 
testes,  adrenals,  pituitary,  lungs,  and 
heart  were  examined  for  animals  of  the 
1.0  and  2.0%  groups.  There  were  no 
effects  attributable  to  the  feeding  of 
gellan  giun  on  either  body  weight  gain 
or  food  consumption.  There  were  no 
neoplastic  or  non-neoplastic  changes 
which  were  associated  with  the  feeding 
of  gellan  giun. 

For  the  rat,  groups  of  50  Fi  generation 
Sprague-Dawley  rats  of  each  sex  were 
exposed  to  gellan  gum  in  utero  and 
continued  on  gellan  giun  diets  for 
approximately  104  weeks.  The  dietary 
levels  of  gellan  gum  were  0,  2.5,  3.8,  and 
5.0%.  The  rats  were  observed  daily  for 


the  first  4  weeks  of  treatment  and 
weekly  thereafter  for  chnical  signs  of 
toxicity.  Individual  bodyweights  and 
food  consumption  were  measured  on  a 
weekly  basis  for  the  first  26  weeks  of 
treatment  and  every  2  weeks  thereafter. 
Fundoscopic  and  biomicroscopic 
examinations  were  conducted  on  the 
control  and  5%  groups  during  weeks  1 
13,  26,  52,  78,  and  103.  Clinical 
chemistry  and  haematological  samples 
were  collected  at  weeks  13,  25,  39,  and 
51.  After  104  weeks,  ophthahnoscopic 
examinations,  haematology,  clinical 
chemistries  and  organ  weight  data 
revealed  no  changes  which  could  be 
attributed  to  the  feeding  of  gellan  gum. 
Survival  of  male  treated  rats  was  poor 
when  compared  to  controls  whereas 
female  treated  rats  exhibited  better 
survival  than  their  concurrent  controls 
Male  rats,  fed  gellan  gum  at  the  3.8  and 
5.0%  dietary  levels,  exhibited  lower 
body  weights  after  76  weeks.  The  initial 
bodyweights  were  5.2  and  3.4%  lower 
than  the  control  values  for  the  3.8  and 
5.0%  dietary  levels,  respectively.  It  was 
concluded  that  in  spite  of  the  initial 
body  weight  deficit,  the  growth  pattern 
for  these  treated  groups  was  identical  to 
that  of  the  control,  hi  addition,  this 
effect  was  not  seen  in  either  the  females 
or  any  other  species  tested.  There  is  no 
basis  to  suggest  that  the  lower  body 
weights,  observed  in  the  male  rats,  are 
indicative  of  toxicity.  Organs  and 
tissues  as  those  listed  in  the  mouse 
study  were  examined  for 
histopathological  changes  at  study 
termination.  There  were  no  neoplastic 
or  non-neoplastic  changes  that  could  be 
associated  with  the  feeding  of  gellan 
gum.  The  authors  concluded  that  gellan 
gum  is  non-carcinogenic  to  Sprague- 
Dawleyrats. 

For  chronic  toxicity  study  on  dogs 
diets  containing  0,  3,  4.5.  and  6%  gellan 
gum  were  fed  to  groups  of  5  Beagle  dogs 
per  sex  for  a  period  of  52  weeks.  The 
dogs  were  observed  daily  for  clinical 
signs  of  toxicity  and  were  measured  for 
body  weights  and  food  consumption. 
Ophthahnoscopic  examinations  were 
performed  during  pretreatment  and  after 
12,  24,  29,  and  51  weeks.  Hematology 
and  clinical  chemistry  were  measured 
during  pretreatment  and  after  6, 13,  25, 
39,  and  50  weeks.  After  52  weeks  all 
animals  were  killed  and  grossly 
examined.  All  animals  survived 
treatment.  Food  intake  was  higher  in  the 
taBated  groups  compared  to  the  controls. 
There  were  no  adverse  effects  associated 
with  the  feeding  of  gellan  gum  to  beagle 
dogs  for  a  period  1-year. 

6.  Animal  metabolism.  The 
adsorption,  distribution,  and  excretion 
of  gellan  gum  was  studied  using  a 
dually  radiolabeled  (3H  and  i-'Q 
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preparation.  The  use  of  dual  labeUng 
allowed  simultaneous  quantitation  of 
both  polysaccharide  and  "protein" 
fractions  of  gellan  gum. 

One  male  and  one  female  Sprague- 
Dawley  rat  were  gavaged  witii  single 
doses  of  the  sH/^-c^ellan  gum  (0^960 
mg/kg;  ca.  4  nCi).  Expu-ed  air  was 
collected  24  hours  after  dosing.  Uss 
than  0.55%  of  the  given  radioactivity 
was  detected  as  '■♦C. 

Four  male  and  three  female  Sprague- 
Dawley  rats  were  dosed  with  single 
gavage  dose  of  ^H/^^C-gellan  gum  (ca 
870  mg/kg;  2.9  -  4.1  jiCi  i-'C;  0.7  -  0.9 
JiCi  3H).  Urine  and  feces  were  collected 
for  7  days,  at  which  time  the  animals 
were  sacrificed  and  their  tissues 
analyzed  for  residual  radioactivity. 
Females  excreted  86.8%  and  1.9%  of 
the  given  i^C  in  the  feces  and  urine, 
respectively.  Males  excreted  86%  of  the 
dosed  14C  in  tiie  feces  and  3.3%  in  Uie 
urine.  Females  excreted  4J%  of  the 
dosed  m  in  their  urine  and  100.1%  in 
their  feces,  while  males  excreted  3.6% 
of  the  total  3H  in  their  urine  and  99.6% 
in  their  feces,  hi  all  animals,  the 
activities  of  ^H  in  tissues  (blood,  brain 
fiver,  kidney,  lung,  muscle,  skin,  heart', 
and  carcass)  were  too  low  to  be 
quantitated  accurately.  Tissue  and 
carcass  radioactivity  for  ^*C  averaged 
3.8%  of  dose  for  male  rats  and  3.0%  of 
dose  for  female  rats.  A  male  and  four 
female  Sprague-Dawley  rats  were 
gavaged  witii  about  1  g/kg  of 
radiolabeled  gellan  gum  and  blood 
samples  collected  from  the  tail  vein  at 
different  time  intervals  over  a  7-day 
period.  Data  were  reported  as  ^*C  dmp/ 
mL  blood  (3H  dmp/mL  blood  was  not 
reported).  The  peak  level  of 
radioactivity,  which  amounted  to  about 
0.4%  of  the  administered  radioactivity 
occurred  about  5  hours  after  dosing. 

Gellan  gum  was  shown  to  be  poorly 
absorbed  and  did  not  cause  any  deaths 
m  rats  which  received  a  single  large 
dose  (5  g/kg  bwt)  in  Uie  diet  or  by 
gavage. 

7.  Metabolite  toxiBology.  Gellan  gum 
IS  a  polysaccharide  polymer  composed 
of  D-mannopyranose  with  D- 
glucopyranose  and  6-deoxy-L- 
mannopyronose,  calcium,  potassium, 
and  sodium  salt.  Gellan  gum 
metabolizes  into  simple  non-toxic 
sugars  and  their  salts. 

8.  Endocrine  disruption.  Gellan  gum 
does  not  belong  to  a  class  of  chemicals 
known  or  suspected  of  having  adverse 
effects  on  the  endocrine  system.  There 
IS  no  evidence  that  gellan  gum  has  any 
effect  on  endocrine  function  in 
developmental  or  reproduction  stiidies. 
Furthermore,  histological  investigation 
of  endocrine  organs  in  chronic  dog.  rat, 
and  mouse  studies  did  not  indicate  that 


the  endocrine  system  is  targeted  by 
gellan  gum. 


C.  Aggregate  Exposure 

1.  Dietary  exposure.  As  a  minor 
formulation  component,  there  is  no 
reasonable  expectation  that  gellan  gum 
will  appear  in  diet. 

i.  Food.  Gellan  gum  is  approved  in  tiie 
U.S.  under  21  CFR  172.665  as  a  food 
additive,  stabUizer,  and  tiiickener  in 
batters,  breadings,  coatings,  glazes, 
gravies,  and  sauces  for  meat  and  poultry 
products.  As  a  minor  formulation 
component,  there  is  no  reasonable 
expectation  tiwt  gellan  gum  will  appear 
in  food  bom  pesticide  uses. 

ii.  Drinking  water  As  a  minor 
formulation  component,  there  is  no 
reasonable  expectation  tiiat  gellan  gum 
will  appear  in  water. 

2.  Non-dietary  exposure.  The  only 
non-dietary  exposure  to  gellan  gum  will 
be  exposure  through  ti^ating  and 
handling  of  tireated  seeds  and 
application  of  formulations  containins 
gellan  gum. 

D.  Cumulative  Effects 

The  potential  for  cumulative  effects  of 
gellan  gum  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
has  also  been  considered.  Gellan  gum  is 
a  high-molecular-weight  polysaccharide 
gxmi  produced  by  a  pure-culture 
fermentation  of  a  carbohydrate  with 
Sphingomonas  elodea.  There  is  no 
reliable  information  to  indicate  that 
toxic  effects  produced  by  gellan  gum 
would  be  cumulative  with  those  of  any 
other  chemical  including  another 
pesticide.  Therefore,  CP  Kelco  believes 
It  IS  appropriate  to  consider  only  the 
potential  risks  of  gellan  gum  in  an 
aggregate  risk  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  The  occupational 
exposure  to  gellan  gum  in  pesticide 
formulations  during  distiibution  and 
storage  will  be  limited  to:  Workers 
involved  in  tiie  ti-ansportation  of  gellan 
gum  to  customers;  and  those  involved  in 
the  loading  and  off-loading  of  the 
product  containers  from  commercial 
carriers  and  during  opening  of  drums 
containing  gellan  gum.  However,  the 
potential  for  worker  exposure  is 
expected  to  be  well  conti-oUed  and 
limited  if  worker-safety  procedures  are 
routinely  practiced.  The  potential 
opportunity  for  human  exposure  to 
gellan  gum  is  expected  to  be  limited  to 
clean-up  activities  during  routine 
maintenance,  or  following  an  accidental 
spill  or  release.  Exposures  occurring 
during  these  activities  would  typically 
be  minimized  by  tiie  accommodations 
made  in  equipment  design  and 
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employee  work  practices.  As  long  as  the 
recommended  practices  for  worker 
protection  during  use  are  respected,  the 
risk  of  worker  exposure  to  gellan  gimi  in 
an  occupational  setting  is  expected  to  be 
of  minimal  significance. 

2.  Infants  and  children.  The  exposure 
to  gellan  gum  in  pesticide  formulations 
is  limited  to  formulators  and 
applicators.  Dietary  exposure  to  infants 
and  children  does  not  differ  from  the 
general  population. 

F.  International  Tolerances 

Gellan  gum  is  approved,  registered,  or 
filed  as  a  food  additive  in  the  countries 
of  Argentina,  Brazil,  Canada,  Chile, 
Colimibia,  Costa  Rica,  El  Salvador, 
Guatemala,  Hondiuas.  Mexico, 
Nicaragua,  Panama,  Paraguay,  Peru, 
Uruguay,  Venezuela,  Egypt.  Hungary. 
Israel,  Jordan,  Morocco,  Norway, 
Pakistan,  Poland,  South  Africa, 
Switzerland,  Tunisia,  Turkey,  Australia, 
China,  Hong  Kong,  India,  Indonesia, 
Japan,  Malaysia,  Malta,  New  Zealand, 
Singapore,  South  Korea,  Sri  Lanka, 
Taiwan,  Thailand,  the  Philippines,  and 
Vietnam.  In  the  European  community, 
gellan  gimi  has  approval  (E— 418)  as  a 
food  additive.  Piirity  criteria  are 
established  by  JECFA  (Joint  Expert 
Committee  on  Food  Additives). 
|FR  Doc.  03-17897  Filed  7-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-200*-0225;  FRL-7314-7] 

'  Zeta-cypermethrin  and  its  inactive 
isomers;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  in  or  on 
Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition ' 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0225,  must  be 
received  on  or  before  August  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow  ■ 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  A.  DeLuise,  Registration  Division 


(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460-0001;  telephone  number: 
(703)  305-5428;  e-mail  address: 
deluise.linda@epa.gov@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Infbrmatioii 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufactiu^r,  or 
pesticide  manufacturer.  Potentially 
aff^ected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  protection  (NAICS  111) 

•  Animal  production  (NAICS  112) . 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0225.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
h  ttp  -.11  www.  epa  .gov/fedrgstr/. 


An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  ntunber. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  public  docket.  When 
a  docimient  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  Unit  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 


docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 
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C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
IS  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  informiition  protected  by  statute 

1.  EJectronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
IS  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0225.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 


know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
11.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0225.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  hiformation  and  Records 
hitegrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington 
DC  20460-0001,  Attention:  Docket  Id' 
number  OPP-2003-0225. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  hiformation 
and  Records  hitegrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Envu-onmental  Protection  Agency  Rm 
119.  Crystal  Mall  #2 .  1 92 1  Jefferson 
Davis  Hwy.,  Arlington,  VA.  Attention: 
Docket  ID  number  OPP-2003-0225. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 


D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
mformation  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

hi  addition  to  one  complete  version  of 
the  comment  that  includes  any 
mformation  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
mformation  claimed  as  CBI  must  be 


submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  quesUons  about 
CBI  or  the  procedures  for  claiming  CBI 
please  consult  the  person  Usted  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  vou 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used -that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA 
be  sure  to  idenUfy  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
fine  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  peUtion  contain  data  or  information 
regarding  the  elements  set  forth  in 
FFDCA  section  408(d)(2);  Jiowever.  EPA 
has  not  hilly  evaluated  the  sufficiency' 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition.  ' 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  r«cordkeepine 
requirements. 
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Dated:  luly  3.  2003. 
Debra  Edwards, 

Director,  Regfstiation  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

FMC  Corporation 

PP3F6577 

EPA  has  received  pesticide  petition 
(3F6577)  from  FMC  Corporation,  1735 
Market  Street,  Philadelphia,  PA  19103. 
proposing  pursuant  to  section  408(d)  of 
the  FFDCA,  21  U.S.C.  346a(d),  to  amend 
40  CFR  180.418  by  estabhshing  a 
tolerance  for  residues  of  the  insecticide 
zeta-cypermethrin  (±-a-cyano(3- 
phenoxyphenyl)qjethyl  (±)  cis,  trans  3- 
(2,2-dichloroethenyl)-2.2- 
dimethylcyclopropanecarboxylate)  and 
its  inactive  isomers  in  or  on  the  raw 
agricultural  commodity  fiaiit,  pome, 
group  11,  at  0.6  ppm  and  fruit,  stone, 
group  12,  at  0.9  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  cypermethrin  in  plants  is  adequately 
understood.  Studies  have  been 
conducted  to  delineate  the  metabolism 
of  radiolabeled  cypermethrin  in  various 
crops  all  showing  similar  results.  The 
residue  of  concern  is  the  parent 
compound  only. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  cypermethrin  in 
or  on  food  with  a  limit  of  detection 
(LOD)  that  allows  monitoring  of  food 
with  residues  at  or  above  the  levels  set 
in  these  tolerances  (gas  chromatography 
with  electron  capture  detection  (GC/ 
ECD)). 

3.  Magnitude  of  residues.  Crop  field 
trial  residue  data  from  studies 
conducted  at  the  maximum  label  rates 


for  representative  commodities  for  pome 
fruit  and  stone  fruit  crop  groups  root, 
show  that  the  proposed  zeta- 
cypermethrin  tolerances  on  fruit,  pome, 
group  11,  at  0.6  ppm  and  truii,  stone, 
group  12,  at  0.9  ppm;  will  not  be 
exceeded  when  the  zeta-cypermethrin 
products  labeled  for  these  uses  are  used 
as  directed. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  For  the  purposes  of 
assessing  acute  dietary  risk,  FMC 
Corporation  has  used  the  no  observed 
adverse  effect  level  (NOAEL)  of  10.0 
milligrams/kilogram/day  (mg/kg/day) 
from  the  zeta-cypermethrin  acute 
neurotoxicity  study  in  rats.  The  lowest 
observed  adverse  effect  level  (LOAEL)  of 
50.0  mg/kg/day  was  based  on  clinical 
signs.  This  acute  dietary  endpoint  is 
used  to  determine  acute  dietary  risks  to 
all  population  subgroups. 

2.  Genotoxicity.  The  following 
genotoxicity  tests  were  ail  negative:  In 
vivo  chromosomal  aberration  in  rat  bone 
marrow  cells;  in  vitro  cytogenic 
chromosome  aberration;  unscheduled 
DNA  synthesis  (UDS);  Chinese 
Hampster  Ovary/Hypoxanthine  Guanine 
Phophoribosyl  Transferase  (CHO/ 
HGPRT)  mutagen  assay;  weakly 
mutagenic:  gene  mutation  (Ames). 

3.  Reproductive  and  developmental 
toxicity.  No  evidence  of  additional 
sensitivity  to  young  rats  was  observed 
following  prenatal  or  postnatal  exposure 
to  zeta-cypermethrin. 

i.  A  2-generation  reproductive  toxicity 
study  with  zeta-cypermethrin  in  rats 
demonstrated  a  NOAEL  of  7.0  mg/kg/ 
day  and  a  LOAEL  of  27.0  mg/kg/day  for 
parental/systemic  toxicity  based  on 
body  weight,  organ  weight,  and  clinical 
signs.  There  were  no  adverse  effects  in 
reproductive  performance.  The  NOAEL 
for  reproductive  toxicity  was  considered 
to  be  >45.0  mg/kg/day  (the  highest  dose 
tested  (HDT)). 

ii.  A  developmental  study  with  zeta- 
cypermethrin  in  rats  demonstrated  a 
maternal  NOAEL  of  12.5  mg/kg/day  and 
a  LOAEL  of  25  mg/kg/day  based  on 
decreased  maternal  body  weight  gain, 
food  consumption,  and  clinical  signs. 
There  were  no  signs  of  developmental 
toxicity  at  35.0  mg/kg/day,  the  HDT 
level. 

iii.  A  developmental  study  with 
cypermethrin  in  rabbits  demonstrated  a 
maternal  NOAEL  of  100  mg/kg/day  and 
a  LOAEL  of  450  mg/kg/day  based  on 
decreased  body  weight  gain.  There  were 
no  signs  of  developmental  toxicity  at 
700  mg/kg/day,  the  HDT  level. 

4.  Subcnronic  toxicity.  Short-term  and 
intermediate-term  toxicity  (incidental 
oral  exposure).  The  NOAEL  of  10.0  mg/ 
kg/day  based  on  clinical  signs  at  the 


lowest  effect  level  (LEL)  of  50.0  mg/kg/ 
day  in  the  zeta-cypermethrin  acute 
neurotoxicity  study  in  rats  would  also 
be  used  for  short-term  percent  acute 
population  adjusted  dose  (PAD)  and 
margin  of  exposure  (MOE)  calculations 
(as  well  as  acute,  discussed  in  (1) 
above),  and  the  NOAEL  of  5.0  mg/kg/ 
day  based  on  decreased  motor  activity 
in  the  zeta-cypermethrin  subchronic 
neurotoxicity  study  in  rats,  would  be 
used  for  intermediate-term  MOE 
calculations. 

5.  Chronic  toxicity— i.  The  chronic 
reference  dose  (RfD)  of  0.06  mg/kg/day 
for  zeta-cypermethrin  is  based  on  a 
NOAEL  of  6.0  mg/kg/day  from  a 
cypermethrin  chronic  feeding  study  in 
dogs  and  an  uncertainty  factor  (UF)  of 
100.  The  endpoint  effect  of  concern  was 
based  on  clinical  signs. 

ii.  Cypermethrin  is  classified  as  a 
Group  C  chemical  (possible  human 
carcinogen  with  limited  evidence  of 
carcinogenicity  in  animals)  based  upon 
limited  evidence  for  carcinogenicity  in 
female  mice;  assignment  of  a  Q*  has  not 
been  recommended. 

6.  Animal  metabolism.  The 
metabolism  of  cypermethrin  in  animals 
is  adequately  understood.  Cypermethrin 
has  been  shown  to  be  rapidly  absorbed, 
distributed,  and  excreted  in  rats  when 
administered  orally.  Cypermethrin  is 
metabolized  by  hydrolysis  and 
oxidation. 

7.  Metabolite  toxicology.  The  Agency 
has  previously  determined  that  the 
metabolites  of  cypermethrin  are  not  of 
toxicological  concern  and  need  not  be 
included  in  the  tolerance  expression  nor 
in  the  risk  exposure  assessments. 

8.  Endocrine  disruption.  No  special 
studies  investigating  potential 
estrogenic  or  other  endocrine  effects  of 
cypermethrin  have  been  conducted. 
However,  no  evidence  of  such  effects 
were  reported  in  the  standard  battery  of 
required  toxicology  studies  which  have 
been  completed  and  found  acceptable. 
Based  on  these  studies,  there  is  no 
evidence  to  suggest  that  cypermethrin 
has  an  adverse  effect  on  the  endocrine 
system. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food. 
Permanent  tolerances,  in  support  of 
registrations,  currently  exist  for  residues 
of  zeta-cypermethrin  on:  Alfalfa  hay, 
alfalfa  forage,  alfalfa  seed,  aspirated 
grain  fractions,  sugar  beets  (roots  and 
tops),  head,  stem  eind  leafy  brassica 
vegetables,  cabbage,  field  com  grain, 
pop  com  grain,  field  com  forage,  field 
com  stover,  pop  com  stover,  sweet  com 
(K+CWHR),  sweet  com  forage,  sweet 
com  stover,  cottonseed,  dried  shelled 
peas  and  beans,  edible  podded  legume 


vegetables,  fruiting  vegetables  (except 
cucurbits),  leaiy  vegetables,  head 
lettuce,  bulb  and  green  onions,  pecans, 
nee  grain,  rice  hulls,  rice  straw, 
sorghum  forage,  sorghum  grain, 
^k^"™  stover,  soybean  seed,  succulent 
shelled  peas  and  beans,  sugarcane, 
M^heat  forage,  wheat  grain,  wheat  hay, 
wheat  straw,  meat,  fat,  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  poultry,  eggs,  milk  and  milk  fat.  For 
the  purposes  of  assessing  the  potential 
dietary  exposure  for  these  existing  and 
the  subject  proposed  tolerances,  FMC 
Corporation  has  utilized  available 
information  on  anticipated  residues, 
monitoring  data  and  percent  crop 
treated  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  exposure  risk  assessments  are 
performed  for  a  food-use  pesticide,  if  a 
toxicological  study  has  indicated  the 
possibility  of  an  effect  of  concern 
occurring  as  a  result  of  a  1-day  or  single 
■  exposure.  For  the  purposes  of  assessing 
acute  dietary  risk  for  zeta-cypermethrin, 
FMC  Corporation  has  used  the  NOAEL 
of  10.0  mg/kg/day  from  the  zeta- 
cypermethrin  acute  neurotoxicity  study 
in  rats  with  an  UF  of  100  (acute  RfD  = 
0.10  mg/kg/day).  The  LEL  of  50.0  mg/ 
kg/day  was  based  on  clinical  signs.  This 
acute  dietary  endpoint  is  used  to 
determine  acute  dietary  risks  to  all 
population  subgroups.  Available 
information  on  anticipated  residues, 
monitoring  data  and  percent  crop 
treated  was  incorporated  into  a  Tier  3 
analysis,  using  Monte  Carlo  modeling 
for  commodities  that  may  be  consumed 
in  a  single  serving.  These  assessments 
show  that  the  percent  acute  PAD  all  fall 
below  EPA's  level  of  concern  (>100%) 
The  95»h  percentile  of  exposure  for  the 
overall  U.S.  population  was  estimated  to 
beO.001177 mg/kg/day  (percent  acute 
RfD  of  1.2);  99'h  percentile  0.003307  mg/ 
kg/day  (percent  acute  RfD  of  3.3);  and 
99.9'h  percentile  0.012692  mg/kg/day 
(percent  acute  RfD  of  12.7).  The  95'h 
percentile  of  exposure  for  all  infants  <1- 
year  old  was  estimated  to  be  0.002441 
mg/kg/day  (percent  acute  RfD  of  2.4)- 
99<h  percentile  0.011178  mg/kg/day 
(percent  acute  RfD  of  11.2);  and  99  gth 
percentile  0.029462  mg/kg/day  (percent 
acute  RfD  of  29.5).  The  95th  percentile 
of  exposure  for  nursing  infants  <l-year 
old  was  estimated  to  be  0.001247  mg/ 
kg/day  (percent  acute  RfD  of  1  3)-  99th 
percentile  0.004540  mg/kg/day  (percent 
acute  RfD  of  4.5);  and  99.9'^  percentile 
0.011659  mg/kg/day  (percent  acute  RfD 
of  11.7).  The  95»h  percentile  of  exposure 
for  non-nursing  infants  <l-year  old  (the 
most  highly  exposed  population 
subgroup)  was  estimated  to  be  0.002786 
mg/kg/day  (percent  acute  RfD  of  2.8); 
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99«h  percentile  0.012899  mg/kg/day 
(percent  acute  RfD  of  12.9);  and  99  9t>> 
percentile  0.033071  mg/kg/day  (percent 
acute  RfD  of  33.1).  The  95«h  percentile 
of  exposure  for  children  1  to  6  years  old 
and  children  7  to  12  years  old  was 
estimated  to  be,  respectively,  0.001942 
mg/kg/day  (percent  acute  RfD  of  1  9) 
and  0  001244  mg/kg/day  (percent  acute 
RfD  of  1.2);  99^^  percentUe  0.005670  mg/ 
kg/day  (percent  acute  RfD  of  5.7)  and 
0.003082  (percent  acute  RfD  of  3.1);  and 
99.9«*'  percentile  0.018280  mg/kg/day 
(percent  acute  RfD  of  18.3)  and  0.009335 
(percent  acute  RfD  of  9.3).  The  95«h 
percentile  of  exposure  for  females  (13+/ 
nursing)  was  estimated  to  be  0.001128 
mg/kg/day  (percent  acute  RfD  of  l.i); 
99th  percentile  0.003112  mg/kg/day 
(percent  acute  RfD  of  3.1);  and  99  9»h 
percentile  0.012903  mg/kg/day  (percent 
acute  RfD  of  12.9).  Therefore,  FMC 
Corporation  concludes  that  the  acute 
dietary  risk  of  zeta-cypermethrin.  as 
estimated  by  the  dietary  risk 
assessment,  does  not  appear  to  be  of 
concern. 

ii.  Chronic  exposure  and  risk.  The 
chronic  RfD  of  0.06  mg/kg/day  for  zeta- 
cypermethrin  is  based  on  a  NOAEL  of 
6.0  mg/kg/day  from  a  cypennethrin 
chronic  feeding  study  in  dogs  and  an  UF 
of  100.  The  endpoint  effect  of  concern 
was  based  on  clinical  signs.  A  chronic 
dietary  exposure/risk  assessment  has 
been  performed  for  zeta-cypermethrin 
using  the  above  chronic  RfD.  Available 
information  on  anticipated  residues, 
monitoring  data  and  percent  crop 
treated  was  incorporated  into  the 
analysis  to  estimate  the  anticipated 
residue  contribution  (ARC).  The  ARC  is 
generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance  level  residues.  The  ARC  is 
estimated  to  be  0.000184  mg/kg  body 
weight  (bwt)/day  and  utiUze  0.3%  of  the 
chronic  RfD  for  the  overall  U.S. 
population.  The  ARC  for  non-nursing 
infants  (<l-year)  (subgroup  most  highly 
exposed)  is  estimated  to  be  0.000666 
mg/kg  bwt/day  and  utilizes  1.1%  of  the 
chronic  RfD.  respectively.  The  ARCs  for 
children  1  to  6  years  old  and  children 
7  to  12  years  old  are  estimated  to  be 
0.000477  mg/kg  bvrt/day  and  0.000254 
mg/kg  bwt/day  and  utilizes  0.8%  and 
0.4%  of  the  chronic  RfD,  respectively. 
The  ARC  for  females  (13+/nursing)  is 
estimated  to  be  0.000180  mg/kg  bwt/day 
and  utilizes  0.3%  of  the  RfD.  Generally 
speaking,  EPA  has  no  cause  for  concern 
if  the  total  dietary  exposure  from 
residues  for  uses  for  which  there  are 
published  and  proposed  tolerances  is 
less  than  100%  of  the  chronic  RfD. 
TTierefore,  FMC  Corporation  concludes 
that  the  chronic  dietary  risk  of  zeta- 


cypermethrin,  as  estimated  by  the 
dietary  risk  assessment,  does  not  appear 
to  be  of  concern. 

«  IH-  P^^^ng  water.  Uboratory  and 
field  data  have  demonstrated  that 
cypermethrin  is  immobile  in  soil  and 
will  not  leach  into  ground  water.  Other 
data  show  that  cypennethrin  is  virtuaUy 
insoluble  in  water  and  extremely 
lipophilic.  As  a  result,  FMC  Corporation 
concludes  that  residues  reaching  surface 
waters  from  field  runoff  will  quickly 
adsorb  to  sediment  particles  and  be 
partitioned  bom  the  water  column 

JSSi?^  ^**®'"  estimated  concentrations 
(UWECs)  and  the  corresponding 
drinking  water  level  of  comparison 
(DWLOCs)  values  were  calculated  for 
chronic  and  acute  exposures.  The 
results  show  that  all  DWLOC  values 
exceed  the  DWEC  values.  Thus, 
exposure  to  zeta-cypermethrin  and 
cypermethrin  residues  in  drinking  water 
is  not  of  concern. 

EPA's  draft  Standard  Operating 
Procedures  (SOP)  for  incorporating 
estimates  of  drinking  water  exposure 
into  aggregate  risk  assessments  was  used 
to  perform  a  drinking  water  analysis. 
This  SOP  utilizes  a  variety  of  tools  to 
conduct  drinking  water  assessment. 
These  tools  include  water  models  such 
as  (Food  Quality  Protection  Act  (FQPA) 
FQPA  Index  Reservoir  Screening  Tool 
(FIRST)).  EPA  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS).  Screening 
Concentration  in  Groundwater  (SCI- 
GROW).  and  monitoring  data.  If 
monitoring  data  are  not  available  then 
the  models  are  used  to  predict  potential 
residues  in  drinking  water.  The 
technique  recommended  in  drinking 
water  SOP  compares  a  calculated 
DWLOC  value  to  the  DWEC  value.  The 
DWEC  value  results  from  either  the 
monitoring  data  residues  or  modeled 
water  residues.  If  the  DWLOC  value 
exceeds  the  DWEC  value  then  there  is 
reasonable  certainty  that  no  harm  will 
result  from  the  acute  or  chronic 
aggregate  exposure. 

In  the  case  of  cypennethrin  and  zeta- 
cypermethrin.  monitoring  data  do  not 
exist.  Therefore,  the  FIRST  model  was     ■ 
used  to  estimate  a  surface  water  residue. 
The  risk  assessment  for  drinking  water 
compares  two  values:  The  DWLOC  and 
the  DWEC.  The  DWLOC  is  the 
maximum  allowable  drinking  water 
concentration  (in  part  per  bilUon  (ppb)) 
The  DWEC  is  derived  either  from 
monitoring  studies  or  from  modeling.  If 
the  DWLOC  is  greater  than  the  DWEC. 
then  the  overall  exposure  from  water, 
food,  and  residential  is  considered  to  be 
acceptable.  The  calculated  DWLOC 
values  for  acute  and  chronic  exposures 
for  all  adults,  adult  females,  and 
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children  exceed  the  modeled  DWEC 
surface  water  residues.  Therefore,  there 
is  reasonable  certainty  that  no  harm  will 
result  from  cumulative  and  aggregate 
(food  and  water)  exposure  to 
cypermethrin  and  zeta-cypermethrin 
residues. 

2.  Non-dietary  exposure.  Zeta- 
cypermethrin  is  registered  for 
agricultural  crop  applications  only, 
therefore  non-dietary  exposure 
assessments  are  not  warranted. 

D.  Cumulative  Effects 

In  consideration  of  potential 
cumulative  effects  of  cypermethrin  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  to  our 
knowledge  there  are  currently  no 
available  data  or  other  reliable 
information  indicating  that  any  toxic 
effects  produced  by  cypermethrin 
would  be  cumulative  with  those  of  other 
chemical  compounds;  thus  only  the 
potential  risks  of  cypermethrin  have 
been  considered  in  this  assessment  of  its 
aggregate  exposure.  FMC  Corporation 
intends  to  submit  information  for  EPA 
to  consider  concerning  potential 
cumulative  effects  of  cypermethrin 
consistent  with  the  schedule  established 
by  EPA  in  the  Federal  Register  of 
August  4,  1997  (62  FR  42020)  (FRL- 
5734-6)  and  other  EPA  publications 
pursuant  to  the  FQPA. 

E.  Safety  Determination 

1.  U.S.  population.  The  chronic  RfD  of 
0.06  mg/kg/day  for  zeta-cypermethrin  is 
based  on  a  NOAEL  of  6.0  mg/kg/day 
from  a  cypermethrin  chronic  feeding 
study  in  dogs  and  an  UF  of  100.  The 
endpoint  effect  of  concern  was  based  on 
•  clinical  signs.  A  chronic  dietary 
exposure/risk  assessment  has  been 
performed  for  zeta-cypermethrin  using 
the  above  chronic  Rfl).  Available 
information  on  anticipated  residues, 
monitoring  data  and  percent  crop 
treated  was  incorporated  into  the 
analysis  to  estimate  the  ARC.  The  ARC 
is  generally  considered  a  more  realistic 
estimate  than  an  estimate  based  on 
tolerance  level  residues.  The  ARC  is 
estimated  to  be  0.000184  mg/kg  bwt/day 
and  utilize  0.3%  of  the  chronic  RfD  for 
the  overall  U.S.  population.  The  ARC 
for  non-nursing  infants  (<l-year) 
(subgroup  most  highly  exposed)  is 
estimated  to  be  0.000666  mg/kg  bwt/day 
and  utilizes  1.1%  of  the  chronic  RfD. 
respectively.  The  ARCs  for  children  1  to 
6  years  old  and  children  7  to  12  years 
old  are  estimated  to  be  0.000477  mg/kg 
bwt/day  and  0.000254  mg/kg  bwt/day 
and  utilizes  0.8%  and  0.4%  of  the 
chronic  RfD,  respectively.  The  ARC  for 
females  (13+/nursing)  is  estimated  to  be 
0.000180  mg/kg  bwt/day  and  utilizes 


0.3%  of  the  RfD.  Generally  speaking, 
EPA  has  no  cause  for  concern  if  the  total 
dietary  exposure  from  residues  for  uses 
for  which  there  are  published  and 
proposed  tolerances  is  less  than  100% 
of  the  chronic  RfD.  Therefore,  FMC 
Corporation  concludes  that  the  chronic 
dietary  risk  of  zeta-cjrpermethrin,  as 
estimated  by  the  dietary  risk 
assessment,  does  not  appear  to  be  of 
concern. 

Acute  dietary  exposure  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1-day 
or  single  exposure.  For  the  purposes  of 
assessing  acute  dietary  risk  for  zeta- 
cypermethrin,  FMC  Corporation  has 
used  the  NOAEL  of  10.0  mg/kg/day 
from  the  zeta-cypermethrin  acute 
neurotoxicity  study  in  rats  with  an  UF 
of  100  (acute  RfD  =  0.10  mg/kg/day). 
The  LEL  of  50.0  mg/kg/day  was  based 
on  clinical  signs.  This  acute  dietary 
endpoint  is  used  to  determine  acuie 
dietary  risks  to  all  population 
subgroups.  Available  information  on 
anticipated  residues,  monitoring  data 
and  percent  crop  treated  was 
incorporated  into  a  Tier  3  analysis, 
using  Monte  Carlo  modeling  for 
commodities  that  may  be  consumed  in 
a  single  serving.  These  assessments 
show  that  the  percent  acute  (percent 
PAD)  all  fall  below  EPA's  level  of 
concern  (>100%).  The  95*^  percentile  of 
exposure  for  the  overall  U.S.  population 
was  estimated  to  be  0.001177  mg/kg/day 
(percent  acute  RfD  of  1.2);  99**' 
percentile  0.003307  mg/kg/day  (percent 
acute  RfD  of  3.3);  and  gg.g'*'  percentile 
0.012692  mg/kg/day  (percent  acute  RfD 
of  12.7).  The  95'*'  percentile  of  exposure 
for  all  infants  <l-year  old  was  estimated 
to  be  0.002441  mg/kg/day  (percent  acute 
RfD  of  2.4);  99**'  percentile  0.011178  mg/ 
kg/day  (percent  acute  RfD  of  11.2);  and 
99.9'*'  percentile  0.029462  mg/kg/day 
(percent  acute  RfD  of  29.5).  The  95'h 
percentile  of  exposure  for  nursing 
infants  <l-year  old  was  estimated  to  be 
0.001247  mg/kg/day  (percent  acute  RfD 
of  1.3);  99«h  percentile  0.004540  mg/kg/ 
day  (percent  acute  RfD  of  4.5);  and 
99.9*  percentile  0.011659  mg/kg/day 
(percent  acute  RfD  of  11.7).  The  95* 
percentile  of  exposure  for  non-nursing 
infants  <l-year  old  (the  most  highly 
exposed  popidation  subgroup)  was 
estimated  to  be  0.002786  mg/kg/day 
(percent  acute  RfD  of  2.8);  99* 
percentile  0.012899  mg/kg/day  (percent 
acute  RfD  of  12.9);  and  99.9*  percentile 
0.033071  mg/kg/day  (percent  acute  RfD 
of  33.1).  The  95*  percentile  of  exposure 
for  children  1  to  6  years  old  and 
children  7  to  12  years  old  was  estimated 


to  be,  respectively,  0.001942  mg/kg/day 
(percent  acute  RfD  of  1.9)  and  0.001244 
mg/kg/day  (percent  acute  RfD  of  1.2); 
99*  percentile  0.005670  mg/kg/day 
(percent  acute  RfD  of  5.7)  and  0.003082 
(percent  acute  RfD  of  3.1);  and  99.9* 
percentile  0.018280  mg/kg/day  (percent 
acute  RfD  of  18.3)  and  0.009335  (percent 
acute  RfD  of  9.3).  The  95*  percentile  of 
exposure  for  females  (13+/nursing)  was 
estimated  to  be  0.001128  mg/kg/day 
(percent  acute  RfD  of  1.1);  99* 
percentile  0.003112  mg/kg/day  (percent 
acute  RfD  of  3.1);  and  99.9*  percentile 
0.012903  mg/kg/day  (percent  acute  RfD 
of  12.9).  Therefore,  FTvIC  Corporation 
concludes  that  the  acute  dietary  risk  of 
zeta-cypermethrin,  as  estimated  by  the 
dietary  risk  assessment,  does  not  appear 
to  be  of  concern. 

2.  Infants  and  children — i.  General.  In 
assessing  the  potential  for  additional 
sensitivity  of  infants  and  children  to 
residues  of  zeta-cypermethrin,  FMC 
Corporation  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit,  and  a  2-generation 
reproductive  study  in  the  rat.  The  data 
demonstrated  no  indication  of  increased 
sensitivity  of  rats  to  zeta-cypermethrin 
or  rabbits  to  cypermethrin  in  utero  and/ 
or  postnatal  exposure  to  zeta- 
cypermethrin  or  cypermethrin.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  frt)m 
exposiire  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 
FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  margin  of 
safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  base. 

ii.  Developmental  toxicity  studies.  In 
the  prenatal  developmental  toxicity 
studies  in  rats  and  rabbits,  there  was  no 
evidence  of  developmental  toxicity  at 
the  HDT  (35.0  mg/kg/day  in  rats  and 
700  mg/kg/day  in  rabbits).  Decreased 
body  weight  gain  was  observed  at  the 
maternal  LOAEL  in  each  study;  the 
maternal  NOAEL  was  established  at 
12.5  mg/kg/day  in  rats  and  100  mg/kg/ 
day  in  rabbits. 

iii.  Reproductive  toxicity  study.  In  the 
2-generation  reproduction  study  in  rats, 
offspring  toxicity  (body  weight)  and 
parental  toxicity  (body  weight,  organ 
weight,  and  clinical  signs)  was  observed 
at  27.0  mg/kg/day  and  greater.  The 
parental  systemic  NOAEL  was  7.0  mg/ 
kg/day  and  the  parental  systemic 
LOAEL  was  27.0  mg/kg/day.  There  were 


no  developmental  (pup)  or  reproductive 
effects  up  to  45.0  mg/kg/day,  HDT. 

iv.  Prenatal  and  postnatal 
sensitivity-i.  Prenatal.  There  was  no 
evidence  of  developmental  toxicity  in 
the  studies  at  the  HDT  in  the  rat  (70  0 
mg/kg/day)  or  in  the  rabbit  (700  mg/kg/ 
day).  Therefore,  there  is  no  evidence  of 
a  special  dietary  risk  (either  acute  or 
chronic)  for  infants  and  children  which 
would  require  an  additional  safety 
factor. 

V,  Postnatal.  Based  on  the  absence  of 
pup  toxicity  up  to  dose  levels  which 
produced  toxicity  in  the  parental 
animals,  there  is  no  evidence  of  special 
postnatal  sensitivity  to  infants  and 
children  in  the  rat  reproduction  study, 
vi.  Conclusion.  Based  on  the  above, 
FMC  Corporation  concludes  that 
reliable  data  support  use  of  the  standard 
100-fold  UF,  and  that  an  additional  UF 
is  not  needed  to  protect  the  safety  of 
infants  and  children.  As  stated  above, 
aggregate  exposure  assessments  utilized 
si^ficanUy  less  than  1%  of  the  RfD  for 

either  the  entire  U.S.  population  or  any 

of  the  26  population  subgroups 

including  infants  and  children. 

Therefore,  it  may  be  concluded  that 

there  is  reasonable  certainty  that  no 

harm  will  result  to  infants  and  children 

from  aggregate  exposure  to 

cypermethrin  residues. 
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DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0233,  must  be 
received  on  or  before  August  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATKM. 


FOR  FURTHER  INFORMATION  CONTACT: 
Katiuyn  Boyle,  Registi^tion  Division 
(7505C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency  1200 
Pennsylvania  Ave.,  NW..  Washington 
DC  20460-O001;  telephone  number- 
(703)  305-6304;  e-mail  address: 
boyle.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 


F.  International  Tolerances 

There  are  no  Canadian,  or  Mexican 
residue  limits,  for  residues  of 
cypennetiuin  or  zeta-cypermethrin  in  or 
on  pome  fruits  crop  group  or  stone  fruits 
crop  group.  The  codex  maximum 
residue  levels  for  cypermethrin  are  2.0 
ppm  for  nectarine,  2.0  ppm  for  peaches, 
1.0  for  plums  (including  prunes),  and 
2.0  ppm  for  pome  fruits. 
(FR  Doc.  03-17898  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  6S6&-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPP-2003-^33;  FRL-7316-2J 

Ci8-3-hexen-1^|;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  In  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 


A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
Uiis  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  code  1 11 ) 

•  Animal  production  (NASICS  code 
112) 

•  Food  manufarturing  (NAICS  code 

Six) 

•  Pesticide  manufacturing  (NAICS 
code  32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  tiiis  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  otiiers  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consuh 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0233.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  tiiis  action, 
any  public  comments  received,  and 
otiier  information  related  to  this  action 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  otiier  information  whose  disclosure  is 
restiicted  by  stahite.  The  official  public 
docket  IS  the  collection  of  materials  that 


IS  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB).  Rm.  119 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m 
Monday  through  Friday,  excluding  legal 
hohdays.  The  docket  telephone  nmnter 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electit)nically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  Uie  pubhc 
docket  is  available  through  EPA's 
elertronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments 
access  tiie  index  Usting  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  tiie  public 
docket  tiiat  are  available  elertronically 
Altiiough  not  all  docket  materials  may     ■ 
be  available  elertronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
tiie  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  tiie  EPA  Dockets. 
Information  claimed  as  CBI  and  otiier 
information  whose  disclosure  is 
restiicted  by  statute,  which  is  not 
included  in  tiie  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  tiiat  copyrighted  material  will 
not  be  placed  in  EPA's  elertronic  pubUc 
docket  but  will  be  available  only  in 
printed,  paper  form  in  tiie  official  public 
docket.  To  tiie  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  elertronic  public 
docket.  When  a  document  is  selerted 
fix)m  tiie  index  list  in  EPA  Dockets,  tiie 
system  will  identify  whetiier  the 
document  is  available  for  viewing  in 
EPA's  elertronic  public  docket. 
Altiiough  not  all  docket  materials  may 
be  available  elertronically,  you  may  still 
access  any  of  tiie  publicly  available 
docket  materials  tiu-ough  tiie  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  tiie  publicly 
available  docket  materials  tiirough 
EPA's  electronic  public  docket. 
For  pubhc  commenters,  it  is 
important  to  note  tiiat  EPA's  pohcy  is 
that  public  comments,  whetiier 
submitted  elertronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  elertronic  public 
docket  as  EPA  receives  them  and 
witiiout  change,  unless  tiie  comment 
contains  copyrighted  material.  CBI.  or 
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other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

PubRc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
'public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  yoiu'  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  Thi&ensiu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conmient,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 


EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0233.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0233.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiu-es  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  {7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0233. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwry.,  Arlington,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0233. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 


CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu-es  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
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this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives,  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  2,  2003. 

Debra  Edwards, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  may  have  edited  the  summary  if 
the  terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
•  conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner.  The  petition  announces 
the  availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Syngenta  Crop  Protection 

PP3B6569 

EPA  has  received  a  pesticide  petition 
(PP  3E6569)  from  Syngenta  Crop 
Protection,  Inc.,  P.O.  Box  18300, 
Greensboro,  NC  27419  proposing, 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
cjs-3-hexen-l-ol  when  used  as  an  inert 
ingredient  in  pesticide  formulations 
containing  the  active  ingredient 
paraquat  dichloride.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  ^^nting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  plant 
metabolism  of  cis-3-hexen-l-ol  has  not 
been  investigated.  However,  cis-3- 
hexen-1-ol  has  been  commonly  detected 
as  a  volatile  organic  emission  from  a 
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number  of  plant  species.  Cis-3-Hexen-l- 
ol  is  also  a  natiwally  occurring  aromatic 
substance  in  a  number  of  food  products. 
Cis-3-Hexen-l-ol,  is  a  terminal 
metabolite  of  the  fatty  acid/lipoxygenase 
pathway  catalyzing  the  normal 
oxidative  breakdown  of  plant  membrane 
lipids. 

2.  Analytical  method.  No  specific 
analytical  method  is  provided  since  the 
petition  is  for  an  exemption  from  the 
requirement  of  establishing  a  tolerance 
for  cis-3-hexen-l-ol.  However,  cis-3- 
hexen-1-ol  has  been  routinely  detected 
in  both  raw  agricultural  commodities 
and  in  processed  foods  by  gas 
chromatography,  mass  spectroscopy,  or 
a  combination  of  both.  These  methods 
could  be  readily  developed  and  adapted 
to  detect  cjs-3-hexen-l-ol  in  food 
products  to  which  paraquat  dichloride 
may  be  applied. 

3.  Magnitude  of  residues.  Potential 
residues  of  cis-S-hexen-l-oI  in  raw  and 
or  processed  agricultiu-al  commodities 
are  expected  to  be  minimal.  Cis-3- 
hexen-1-ol  would  be  present  at  a 
concentration  of  up  to  4  grams/L  only  in 
pesticide  formulations  containing 
paraquat  dichloride.  The  maximum 
concentration  of  cis-3-hexen-l-ol  (4 
grams/L)  in  paraquat  dichloride 
formulations  is  much  lower  than  the 
concentration  of  the  co-formulated 
active  ingredient  (paraquat  dichloride). 
Based  on  data  presented  in  the  re- 
registration  eligibihty  document  on 
paraquat  dichloride,  and  on  the 
expected  relative  concentrations  of 
paraquat  and  cis-3-hexenol  in  end  use 
formulations,  residues  of  cis-3-hexen-l- 
ol  on  agricultural  commodities  would 
be  at  least  50-fold  lower  than  paraquat 
dichloride.  Under  field  conditions,  the 
residues  of  cis-3-hexen-l-ol  are 
expected  to  be  even  lower  since  cis-3- 
hexen-1-ol  is  a  volatile  organic 
compound  with  a  substantially  higher 
vapor  pressure  than  paraquat 
dichloride. 


B.  Toxicological  Profile 

1.  Acute  toxicity.  The  acute  oral 
toxicity  of  c7s-3-hexen-l-ol  has  been 
evaluated  in  both  rats  and  mice.  The 
oral  lethal  dose  (LD)5o  for  cis-3-hexen-l- 
ol  in  rats  was  reported  to  be  4,700 
milligrams/kilograms  (mg/kg)  body 
weight,  with  a  95%  confidence  inteival 
of  3,820  to  5,580  mg/kg  body  weight.  In 
this  study,  most  deaths  occurred  within 
3  hours  of  dosing,  with  all  deaths 
occurring  within  the  first  24  hours  post- 
dosing.  Clinical  signs  observed  prior  to 
death  included  ataxia  followed  by 
decreased  spontaneous  movement  and 
development  of  a  comatose  state. 
Necropsy  evaluations  revealed  no 
specific  abnormalities  in  any  of  the  rats. 


including  decedents.  Oral  lethal  dose 
{LD)5o  values  of  between  7,000  and 
10,000  mg/kg  body  weight  have  also 
been  reported  for  both  rats  and  mice. 
Rats  and  mice  were  considerably  more 
sensitive  to  the  intraperitoneal 
administration  of  cis-3-hexen-l-ol,  with 
reported  i.p.  LD50  values  of  600  and  400 
to  500  mg/kg  body  weight,  respectively. 
Cjs-3-Hexen-l-ol  was  essentially  non- 
toxic by  the  dermal  route,  with  a  dermal 
LD50  value  of  greater  than  5.000  mg/kg 
body  weight  (the  highest  dose  tested)  in 
rabbits.  Similarly,  the  application  of 
neat  solutions  of  cis-3-hexen-l-ol,  held 
under  an  occlusive  dressing  for  24 
hours,  to  both  the  intact  and  abraded 
skin  of  rabbits  was  foimd  to  be  non- 
irritating,  hi  human  subjects,  no  dermal 
irritation  was  reported  following 
application  of  a  4%  cis-3-hexen-l-ol 
preparation  in  petrolatum  held  under  an 
occlusive  patch  for  48  hoiu-s.  In 
addition,  the  cis-3-hexen-l-ol 
preparation  produced  no  evidence  of 
sensitization  in  a  maximization  test 
conducted  with  25  human  volunteers. 
The  acute  toxicity  data  available  for 
c;s-3-hexen-l-ol  are  consistent  with  the 
data  on  related  linear  and  branched 
chain  aliphatic  unsatiu^ted/ 
unconjugated  alcohols,  aldehydes,  and 
esters,  showing  this  class  of  substances 
to  be  of  low  toxicity  when  administered 
orally. 

2.  Genotoxicty.  The  genotoxicity  of 
cis-3-hexen-l-ol  has  not  been  formally 
investigated.  However,  cis-3-hexen-l-ol 
contains  no  structural  alerts  for 
genotoxic  potential.  Cis-3-Hexen-l-ol  is 
expected  to  be  oxidized  to  the 
corresponding  aldehyde  and  carboxylic 
acid  by  high  capacity  carbohydrate 
metabohc  pathways  (i.e.,  NAD+/NADH- 
dependent  metabolism  to  c/s-3-hexenal 
followed  by  aldehyde  dehydrogenase- 
mediated  conversion  to  cys-3-hexenoic 
acid).  Products  of  these  metabolic 
pathways  are  not  anticipated  to  show 
genotoxic  activity.  Information  available 
on  substances  structurally  related  to  cis- 
3-hexen-l-ol  provides  no  evidence  of 
mutagenic  or  chromosome-damaging 
potential.  For  example,  in  various 
reverse  mutation  assays  conducted  in 
bacterial  cultures,  oleic  acid,  methyl 
linoleate.  and  2.6-dimethyl-5-heptenaI 
were  reported  to  show  no  evidence  of 
mutagenic  activity.  Similarly.  2,6- 
dimethyl-5-heptenal  was  reported  to 
show  no  genotoxic  activity  in  an  in  vitro 
unscheduled  DNA  synthesis  test  or  in 
an  in  vivo  mouse  micronucleus  test. 
Also,  the  longer  chain  saturated 
aliphatic  alcohols  octadecan-1-ol  and 
tetradecan-1-ol  have  been  reported  to  be 
non-mutagenic  in  the  Ames  test 
conducted  with  Salmonella 
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typhimuhum  strains  TA98,  TAlOO, 
TA1535,  TA1537,  and  TA1538. 

3.  Reproductive  and  developmental 
toxicity.  No  reproductive  or 
developmental  toxicity  studies  on  cis-3- 
hexen-1-ol  were  identified  in  the 
scientific  literature.  Given  the 
metabolism  of  cis-3-hexen-l-ol  to 
endogenous  substrates  of  fatty  acid 
oxidation  pathways,  or  to  readily 
excreted  carboxylic  acids,  it  is  not 
expected  to  be  a  reproductive  toxicant. 
A  teratogenicity  study  has  been 
conducted  on  4-pentenoic  acid,  a 
substance  similar  to  the  potential 
carboxylic  acid  metabolites  of  cis-3- 
hexen-1-ol.  In  this  study,  2  groups  of  15 
female  NMRI  mice  were  mated  with 
males  for  a  period  of  2  hours,  and,  on 
day  8  of  gestation,  were  administered, 
by  subcutaneous  injection,  the  sodiiun 
salt  of  4-pentenoic  acid  as  a  single  600 
mg/kg  body  weight  dose.  Implantation 
sites  were  counted  and  each  live  fetus 
was  weighed  and  examined  for  neural 
tube  defects  and  any  other  visceral  or 
skeletal  abnormalities.  The  study 
authors  concluded  that  4-pentenoic  acid 
had  no  effect  on  embryo  survival,  the 
number  of  live  fetuses,  fetal  weight,  or 
on  the  incidence  of  neural  tube  defects. 
There  were  no  reports  of  effects  of  4- 
pentenoic  acid  on  the  incidence  rates  of 
other  visceral  or  skeletal  abnormalities. 

Summaries  of  two  reproductive 
toxicity  studies  on  higher  chain  length 
saturated  primary  alcohols  also 
demonstrated  lack  of  toxicity.  In  these 
1 -generation  reproductive  toxicity 
studies,  dodecan-1-ol  or  octadecan-1-ol 
was  administered  in  the  diet  to  groups 
of  male  and  female  rats  for  14-days  prior 
to  mating  and  to  pregnant  females  fot  an 
additional  3  weeks.  The  maximimi 
dietary  dose  tested  for  both  compoimds 
was  2,000  mg/kg  body  weight/day. 
There  were  no  reported  effects  of 
treatment  with  either  alcohol  on  the 
reproductive  and  developmental 
parameters  measured. 

4.  Subchronic  toxicity.  Cjs-3-Hexen-l- 
ol  has  been  evaluated  for  subchronic 
toxicity  in  a  98-day  drinking  water 
study  in  rats.  In  this  study,  groups  of  15 
male  and  15  female  weanling  SPF- 
derived  CFE  rats,  housed  5  to  a  cage, 
were  allowed  to  consimie  ad  libitimi 
drinking  water  containing  either  0,  310, 
1,250,  or  5,000  ppm  cJS-3-hexen-l-ol. 
Due  to  volatilization  loss,  fresh 
solutions  were  prepared  every  2  days. 
Body  weights,  and  food  and  water 
consumption  were  measured  weekly. 
Emring  the  sixth  week  of  study,  blood 
was  collected  from  the  tail  vein  of  eight 
rats  of  each  sex  from  the  control,  1,250, 
and  5,000  ppm  dose  groups.  At  study 
termination,  blood  was  collected  from 
the  aorta  of  all  animals.  Hematological 


parameters  measured  included: 
hemoglobin  concentration,  hematocrit 
value,  erythrocyte  and  reticulocyte 
counts,  and  total  and  differential 
leukocyte  counts.  At  study  termination, 
serum  was  analyzed  for  the 
concentration  of  urea  and  for  the 
activities  of  glutamic-oxalacetic  and 
glutamic-pyruvic  transaminases.  Urine 
was  collected  from  eight  rats  of  each  sex 
from  each  dose  group  diuing  the  sixth 
week  ol  study.  Urine  samples  were  also 
collected  from  12  rats  of  each  group 
diuing  the  last  week  of  study.  Urine  was 
analyzed  for  pH,  presence  of 
microscopic  constituents,  and  for  bile, 
blood,  and  glucose  content.  Kidney 
function  was  further  evaluated  through 
measurement  of  the  volume  and  specific 
gravity  of  urine  produced  diuring:  (i)  A 
6-hour  period  of  water  deprivation,  (ii) 
the  first  2  hoiu-s  after  loading  with  a 
water  dose  of  25  milliliter  (ml)/kg  body 
weight,  and  (iii)  a  4-hour  period  starting 
16  hours  after  water  loading.  Following 
termination  with  barbiturate,  all  rats 
were  necropsied,  and  all  major  tissues 
grossly  observed. 

The  brain,  pituitary  gland,  thjnroid 
gland,  heart,  liver,  spleen,  kidneys, 
adrenals,  and  gonads  were  weighed. 
Tissues  from  the  high-dose  and  control 
rats  were  subject  to  histopathological 
examination. 

Treatment  with  cis-3-hexen-l-ol  had 
no  effect  on  mortality,  clinical  signs, 
body  weight  gains,  or  on  food 
consumption.  In  males  treated  at  5,000 
ppm  there  was  tendency  to  decreased 
water  consumption,  likely  as  a  resvdt  of 
the  reduced  palatability  of  the  solution. 
In  addition,  in  the  high-dose  males, 
relative  kidney  weights  were  increased 
and  the  uirine  collected  dvuing  the  first 
2  hours  following  water  loading  more 
concentrated  (i.e.,  had  a  higher  specific 
gravity)  in  comparison  to  the  controls. 
In  high-dose  females,  transitory  anemia 
was  observed  with  reduced  hemoglobin 
concentration  during  week  6  of  the 
study.  The  no  observed  adverse  effect 
level  (NOAEL)  was  considered  by  the 
study  authors  to  be  1 ,250  ppm  in  the 
drinking  water.  This  concentration  was 
stated  to  equate  to  a  cjs-3-hexen-l-ol 
intake  of  approximately  120  to  150  mg/ 
kg  body  weight/day. 

5.  Chronic  toxicity.  Cjs-3-Hexen-l-ol 
has  not  been  tested  in  a  chronic  toxicity 
or  in  an  oncogenicity  study  in  rodents. 
Based  on  a  lack  of  structural  alerts  for 
genotoxicity,  and  given  its 
biotransformation  to  endogenous 
substrates  that  participate  in  fatty  acid 
metabolism  in  conjimction  with  the  lack 
of  target  organ  toxicity  or  of  effects 
potentially  considered  preneoplastic 
(e.g.,  h3rperplasia]  in  the  98-day 
drinking  water  study,  cjs-3-hexen-l-ol  is 


not  expected  to  possess  carcinogenic 
properties.  In  addition,  cis-3-hexen-l-ol 
is  a  linear  unsatxirated  alcohol  unrelated 
to  the  branched  chain  saturated  alcohol, 
2-ethylhexanol,  for  which  there  exists 
some  evidence  of  hepatotoxic  and 
neoplastic  potential  in  rodents  as  a 
result  of  the  cascade  of  events 
associated  with  the  induction  of 
peroxisome  proliferation. 

6.  Animal  metabolism.  The 
metabolism  of  cis-3-hexen-l-ol  in 
mammalian  systems  has  not  been 
specifically  investigated.  One  study  on 
the  saturated  homologue  of  cis-3-hexen- 
l-ol,  n-hexanol,  demonstrated  that 
following  an  oral  dose  of  8  millimol 
(nun61)/kg  body  weight  (816  mg/kg  body 
weight)  to  rabbits,  the  main  metabolites 
(90%)  were  those  associated  with 
oxidation  to  the  corresponding  aldehyde 
and  acid,  with  further  a-oxidation  to 
carbon  dioxide  and  water.  Direct 
conjugation  of  n-hexanol  with 
glucuronide  was  reportedly  a  minor 
(10%)  metabolic  pathway. 

Primary  aliphatic  alcohols  attached  to 
either  linear,  branched,  or  unsatiu^ted 
alky  chains  (i.e.,  as  is  the  case  with  cis- 
3-hexen-l-ol)  are  efficiently  oxidized  to 
the  corresponding  aldehyde  by  NAD+/ 
NADH-dependent  alcohol 
dehydrogenase  and  then  to  the 
carboxylic  acid  by  aldehyde 
dehydrogenase.  As  a  result,  cis-3-hexen- 
l-ol  would  be  expected  to  be  efficiently 
oxidized  to  the  corresponding  aldehyde 
and  acid.  The  luisatuxated  carboxylic 
acids  that  result  from  the  oxidative    ' 
metabolism  of  linear  imsaturated 
primary  alcohols  (e.g.,  cis-3-hexen-l-ol) 
are  known  to  participate  in  normal  fatty 
acid  metabolism. 

7.  Metabolite  toxicology:  The 
metabolism  of  cis- 3-hexen-l-ol  has  not 
been  studied  in  mammalian  species. 
Potential  metabolites  include  3-hexanal, 
hexenoic  acid,  hexanoic  acid  and  lower 
homologues  produced  through  a- 
oxidation.  The  Joint  Expert  Committee 
on  Food  Additives  has  determined  that 
at  expected  per  capita  intakes  in  the 
Unites  States,  that  cis-3-hexenal  and  cis- 
3-hexenoic  acid  pose  no  safety  concern. 
Dietary  intakes  were  based  on  the  use  of 
the  substances  as  flavoring  agents. 

8.  Endocrine  disruption.  In  the  98-day 
drinking  water  study  on  cis-3-hexen-l- 
ol  in  rats,  there  were  no  effects  on 
endocrine  or  reproductive  tissues.  There 
was  no  evidence  of  any  toxic  effect  that 
could  be  interpreted  to  indicated 
hormone-disrupting  activity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Chronic  dietary 
exposure  to  cis-3-hexen-l-ol  has 
occurred  for  centxiries  due  its  natural 
presence  in  many  foodstuffs  and  due  to 
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the  use  of  this  substance  as  a  flavoring 
agent.  With  respect  to  the  natural 
presence  of  cis-3-hexen-l-ol  in  food, 
common  sources  include:  All  green 
leafy  plants,  cruciferous  plants,  many 
fruits  and  vegetable,  particuJarly 
tomatoes,  and  many  essential  oils.  More 
than  10,000  kg  of  c/s-3-hexen-l-ol  may 
be  consumed  in  the  United  Sates  from 
its  iwtinal  presence  in  tomatoes  alone. 

Ciff-3-Hexen-l-ol  is  consumed 
primarily  through  its  use  as  a  flavoring 
agent.  Based  on  measiu-ed 
concentrations  in  foods  and  the  use  of 
consumption  estimates  of  various  food 
categories,  per  capita  consumption  cis- 
3-hexen-l-ol  is  estimated  at  about  1  mg/ 
kg  body  weight/day.  About  0.018  mg/kg 
body  weight  per  day  may  be  consumed 
as  a  result  of  the  use  of  cjs-3-hexen-l- 
ol  as  a  flavoring  agent. 

The  residues  of  cis-S-hexen-l-ol  on 
raw  agricultural  commodities,  due  to 
application  in  paraquat  formulations 
only,  are  expected  to  be  negligible, 
particularly  in  contrast  to  the  human 
exposures  to  cjs-3-hexen-l-ol  from  its 
natural  presence  foods  and  from  its  use 
as  a  flavoring  agent. 

Based  on  Uie  expected  relative 
concentrations  of  cis-3-hexen-l-ol  in 
paraquat  formulations  and  on  the 
chronic  dietary  intake  of  paraquat 
calculated  in  the  RED  document  (U.S. 
EPA,  1997)  for  paraquat  dichloride, 
chronic  exposures  to  residues  of  cis-3- 
hexen-1-ol  of  0.0000076  and  0.000024 
mg/kg  body  weight/day,  respectively, 
were  calculated  for  the  U.S.  population 
and  for  non-nursing  infants  less  than  1- 
year  old.  These  calculated  chronic 
exposines  to  cjs-3-hexen-l-ol  residues 
on  food  are  more  than  40,000-fold  lower 
than  exposures  occurring  from  the 
natxual  presence  of  cis-3-hexen-l-ol  in 
foods  (i.e.,  1  mg/kg  body  weight/day 
from  natural  occurrence  in  food  / 
0.000024  mg/kg  body  weight/day  from 
possible  residues  on  paraquat-treated 
food  products). 

i.  Food.  Chronic  dietary  exposiue  to 
Cis-3-hexen-l-ol  has  occurred  for 
centuries  due  its  natural  presence  in 
many  foodstuffs  and  due  to  the  use  of 
this  substance  as  a  flavoring  agent.  With 
respect  to  the  natural  presence  of  cis-3- 
hexen-1-ol  in  food,  common  sources 
include:  all  green  leafy  plants, 
cruciferous  plants,  many  fruits  and 
vegetable,  particularly  tomatoes,  and 
many  essential  oils.  More  than  10,000 
kg  of  cis-3-hexen-l-ol  may  be  consmned 
in  the  United  Sates  from  its  natural 
presence  in  tomatoes  alone. 

as-3-Hexen-l-ol  is  consumed 
primarily  through  its  use  as  a  flavoring 
agent.  Based  on  measured 
concentrations  in  foods  and  the  use  of 
consiunption  estimates  of  various  food 


categories,  per  capita  consumption  cis- 
3-hexen-l-ol  is  estimated  at  about  1  mg/ 
kg  body  weight/day.  About  0.018  mg/kg 
body  weight  per  day  may  be  consumed 
as  a  result  of  the  use  of  cis-3-hexen-l- 
ol  as  a  flavoring  agent. 

The  residues  of  cis-3-hexen-l-ol  on 
raw  agricultiiral  commodities,  due  to 
application  in  paraquat  formulations, 
are  expected  to  be  negligible, 
particularly  in  contrast  to  the  human 
exposures  to  Cis-3-hexen-l-ol  from  its 
natxnal  presence  foods  and  from  its  use 
as  a  flavoring  agent. 

ii.  Drinking  water.  Exposures  to  cis-3- 
hexen-1-ol  frt)m  drinking  water  are 
expected  to  be  negligible.  Given  the 
volatile  natiu^  of  c/s  3-hexen-l-ol,  any 
trace  concentrations  of  cis-3-hexen-l-ol 
that  may  enter  drinking  water  supplies 
would  be  readily  off-gassed.  In  any  case, 
given  its  toxicological  profile,  cis-3- 
hexen-1-ol  could  not  be  present  in 
drinking  water  at  concentrations  of 
concern  for  human  health. 

2.  Non-dietary  exposure.  Cis-3-Hexen- 
l-ol,  and  a  nmnber  of  related  alcohols 
and  aldehydes,  is  a  common  constituent 
of  the  leafy  portions  of  many  plant 
species,  hence  the  name  "leaf  alcohol  ". 
A  number  of  studies  have  reported  the 
presence  of  cis-3-hexen-l-oI  and  other 
compounds  in  the  off-gas  emissions 
from  agricultiual  and  non-agricultural 
(forest)  plant  species.  While  emissions 
from  these  sources  appear  considerable, 
it  is  not  possible  to  determine  the  extent 
of  inhalation  exposure  to  as-3-hexen-l- 
ol  from  these  sources. 

D.  Cumulative  Effects 

Cis-3-Hexen-l-ol  has  been  shown  in  a 
98-day  toxicity  study  not  to  produce 
overt  organ  toxicity.  In  addition, 
biochemical  and  metabolic 
considerations  indicate  that  cis-3-hexen- 
l-ol  would  be  metabolized  to  the 
corresponding  aldehydes  and  acids, 
which,  in  tiun,  would  be  normal 
substrates  for  enzymes  involved  in  fatty 
acid  catabolism.  Based  on  these  data, 
there  would  appear  to  be  no  evidence 
for  a  "common  mechanism  "  of  toxicity 
with  other  substances.  Simple 
metabolism  along  a  common  metabolic 
pathway  does  not  constitute  a  "common 
mechanism  of  toxicity".  As  a  residt, 
there  is  no  expectation  that  the  use  of 
c;s-3-hexen-l-ol  as  an  inert  ingredient  in 
paraquat  dichloride  pesticide 
formulations  (at  up  to  4  grams/L)  would 
contribute  to  any  cumulative  toxicity 
arising  bom  exposure  to  other 
substances  having  a  common 
mechanism  of  toxicity. 

E.  Safety  Determination 

1.  U.S.  population.  The  results  of  the 
acute  toxicity  studies,  irritation  and 


sensitization  studies,  and  the  98-day 
subchronic  toxicity  study  demonstrate 
that  cis-3-hexen-l-ol  is  of  a  low  order  of 
toxicity,  with  no  overt  organ  toxicity, 
even  at  high  dosages.  Cis-3-Hexen-l-ol 
is  not  anticipated  to  be  genotoxic,  a 
conclusion  consistent  with  the  results 
reported  for  similar  compounds. 
Similarly,  metabolic  considerations 
provide  no  evidence  of  severe  toxicity 
since  cis-3-hexen-l-ol  is  likely 
biotransfonned  to  the  corresponding 
imsaturated  carboxylic  acid,  a 
compound  that  would  participate  in 
normal  fatty  acid  metabolism. 

Use  of  cis-3-hexen-l-ol  at  up  to  4 
grams/L  in  paraquat  dichloride 
pesticide  formulations  is  not  expected 
to  produce  significant  residues  in  raw 
agriculttnal  commodities.  Based  on 
tolerances  established  for  paraquat  and 
on  the  anticipated  relative 
concentrations  of  paraquat  and  cis-3- 
hexen-1-ol  in  end  use  formulations, 
maximum  residi^es  of  cis-3-hexen-l-ol 
were  estimated  to  be  in  the  range  of 
0.0009  ppm.  Under  field  conditions,  the 
residues  of  cis-3-hexen-l-ol  are 
expected  to  be  even  lower  since  cis-3- 
hexen-1-ol  is  highly  volatile  with  a 
much  higher  vapor  pressure  than 
paraquat  dichloride.  At  these  maximum 
residue  levels,  the  maximum  chronic 
exposures  to  cis- 3-hexen-l-ol  were 
estimated  to  be  0.0000076  and  0.000024 
mg/kg  body  weight/day,  respectively, 
for  the  U.S.  population  and  for  non- 
nursing  infants  less  than  1-year  old. 
These  calculated  chronic  exposines  to 
cis-3-hexen-l-oI  residues  on  food  are 
more  than  40,000-fold  lower  than 
exposures  occurring  from  the  natinal 
presence  of  cis-3-hexen-l-ol  in  foods. 

Based  on  the  preceding  analysis, 
Syngenta  Crop  Protection.  Inc.,  believes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  including  subgroups  such 
as  infants  and  children,  fit)m  aggregate 
exposures  to  cis-3-hexen-l-ol. 

2.  Infants  and  children.  Based  on  the 
data  presented  in  the  preceding  sections 
and  on  the  safety  analysis  presented 
above,  Syngenta  Crop  Protection,  Inc., 
believes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposures  to  c/s-3-hexen-l-ol. 

F.  International  Tolerances 


No  tolerances,  or  exemptions  for 
tolerance,  for  cis-3-hexenol  have  been 
previously  requested  by  Syngenta  Crop 
Protection,  Inc.  A  maximum  residue 
level  (MRL)  for  cjs-3-hexen-l-ol  has  not 
been  established  by  the  Codex 
Alimentarus  Commission.  In  the  United 
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States,  cis-3-hexen-l-ol  is  cleared  for  use 
in  non-food  pesticide  applications. 
[FR  Doc.  03-17899  Filed  7-15-03;  8:45  am] 

BUJNGCOOE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[RCRA-2003-0013;  SWH-FRL-7527-9] 

Recovered  Materials  Advisory  Notice 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  data  availability. 

SUMMARY:  On  August  28,  2001,  the  U.S. 
Environmental  Protection  Agency  (EPA 
or  the  Agency)  proposed  to  designate 
nylon  carpet  in  its  Comprehensive 
Procurement  Guideline  IV  (CPG  IV).  On 
that  same  day,  EPA  issued  a  Draft 
Recovered  Materials  Advisory  Notice  FV 
(RMAN  IV)  for  nylon  carpet.  The  RMAN 
provides  guidance  to  procuring  agencies 
for  purchasing  items  designated  in  the 
CPG.  Specifically,  Table  C— 4  of  the  draft 
RMAN  IV  contained  recommended 
recovered  materials  content  ranges  for 
use  by  procurement  officials  when 
buying  nylon  carpet  containing 
recovered  materials  and/ or  nylon  carpet 
with  backing  made  fi-om  recovered 
materials. 

Today's  action  annoimces  the 
availability  of  information  submitted 
both  during  and  after  the  close  of  the 
public  comment  period  for  the  draft 
RMAN  IV  for  nylon  carpet,  provides  a 
summary  of  the  revisions  EPA  is 
considering  making  to  the  draft  RMAN 
for  nylon  carpet  as  a  result  of  comments 
received,  and  requests  comments  both 
on  the  information  submitted  and  on  the 
revisions  being  considered  for  the 
RMAN  on  nylon  carpet.  EPA  will 
consider  information  and  data 
submitted  in  response  to  this  notice 
when  issuing  the  final  RMAN 
recommendations  for  nylon  carpet. 

EPA  notes  that  in  the  August  28,  2001 
rulemaking  notice,  10  other  items  were 
proposed  for  designation  in  the  CPG. 
The  agency  is  ciarrently  reviewing 
comments  received  on  those  proposed 
designations  and  will  be  issuing  a 
separate  rulemaking  notice  for  those 
items  in  the  near  future. 
DATES:  EPA  will  accept  public 
comments  on  this  Notice  of  Data 
Availabili^  until  September  2,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/cornier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.B  of  the  SUPPLEMENTARY 
INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  the  RCRA 


Call  Center  at  (800)  424-9346  or  TDD 
(800)  553-7672  (hearing  impaired).  In 
the  Washington,  DC  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  technical  information 
pertaining  to  this  notice,  contact  Sue 
Nogas  at  (703)  308-0199. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  the  materials 
discussed  in  this  notice  imder  Docket  ID 
No.  RCRA-2003-0013.  The  official 
public  docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
RCRA  Docket  in  the  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  fi-om  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  RCRA  Docket  is  (202) 
566-0270.  Copies  cost  $.15  per  page. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  cop3rrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 


printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
fi-om  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.A. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  piinted  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  wiU  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail*  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  niunber  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  vfill 
consider  late  comments  if  time  permits. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
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comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comjnent  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  pubhc  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No 
RCRA-2003-0013.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  rcra- 
docket@epa.gov,  Attention  Docket  ID 
No.  RCRA-2003-0013.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonjTnous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  pubhc 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.B.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCH  file  format.  Avoid 


the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  an  original  version 
of  your  comments  to:  RCRA  Docket, 
Environmental  Protection  Agency, 
Mailcode:  5305T,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No.  RCRA-2003- 
0013. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  yoiu  comments  to:  EPA  Docket 
Center  (EPA/DC).  EPA  West,  Room 
B102, 1301  Constitution  Ave.,  NW., 
Washington,  DC.  Attention  Docket  b 
No.  RCRA-2003-0013.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  Unit  I.A.I. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket. 
Send  or  deliver  information  identified 
as  CBI  only  to  the  following  address: 
Document  Control  Officer  {5305T), 
Office  of  Solid  Waste,  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No.  RCRA-2003- 
0013.  You  may  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  Information  not  marked  as  CBI 
will  be  included  in  the  public  docket 
and  EPA's  electronic  public  docket 
without  prior  notice.  If  you  have  any 
questions  about  CBI  or  the  procedures 
for  claiming  CBI,  please  consult  the 
person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepate 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 


1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
conunents  by  the  comment  period 
deadline  identified. 

8.  "To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

n.  What  Is  the  Subiect  of  Today's 
Action? 

EPA  is  requesting  comments  on  the 
information  submitted  in  response  to 
the  draft  RMAN  for  nylon  carpet  and  is 
also  requesting  comments  on  the 
revisions  EPA  is  considering  making  to 
the  RMAN  as  a  result  of  public 
conunents.  Section  V,  below,  shows 
what  revisions  the  agency  is  considering 
for  the  final  RMAN  for  nylon  carpet. 
Section  VI  requests  comments  on  these 
revisions  and  other  issues  raised  in 
response  to  the  draft  RMAN. 

m.  What  Did  EPA  Recommend  for 
Nylon  Caqiet  in  the  Draft  RMAN  IV? 

In  Table  C-4  of  the  draft  RMAN  IV, 
EPA  recommended  separate  recovered 
materials  content  ranges  for  nylon 
carpet  face  fiber  and  nylon  carpet 
backing  (66  FR  45301,  August  28,  2001). 
These  recommendations  are  reproduced 
below.  Although  the  draft  RMAN  IV 
contained  recommendations  for 
polyester  carpet,  today's  action  only 
pertains  to  the  nylon  carpet 
recommendations  made  in  the  draft 
RMAN  IV.  EPA  received  no  comment  on 
the  draft  RMAN  for  polyester  carpet. 
Therefore  the  draft  recommendations  for 
polyester  carpet  will  be  addressed  in  the 
final  RMAN  IV. 


TABLE  C-4.-RECOMMENDATIONS  FOR  POLYESTER  CARPET  AND  RECOMMENDED  RECOVERED  MATERIALS  CONTENT 
LEVELS  FOR  NYLON  CARPET  FACING  AND  NYLON  CARPET  BACKING       ''''^"""-^  ^"^'^^ 


Product 


Polyester  carpet  face  fiber 
Nylon  carpet  face  fiber  


Material 


PET  

Old  carpets 


Postconsurrwr 
content  (%) 


25-100 
1-100 


Total  recov- 
ered materials 
content  (%) 


25-100 
25-100 
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Table  C-4.— Recommendations  for  Polyester  Carpet  and  Recommended  Recovered  Materials  Content 
Levels  for  Nylon  Carpet  Facing  and  Nylon  Carpet  Backing— Continued 

Product 

Material 

Postconsumer 
content  (%) 

Total  recov- 
ered materials 
content  (%) 

Nylon  carpet  backing  

Vinyl 

35-70 

100 

Notes:  EPA's  recommendations  do  not  preclude  a  procuring  agency  from  purchasing  carpet  made  from  other  materials  such  as  acrylic  or 
woot.  They  simply  require  that  procuring  agencies,  when  purchasing  nylon  carpet,  purchase  it  with  recovered  materials  in  either  the  fiber  facing 
or  the  backing,  or  both,  when  it  meets  applcable  specifications  and  performance  requirements  and  when  purchasing  polyester  carpet,  purchase 
it  with  recovered  materials  in  the  fiber  facing  when  it  meets  applicable  specifications  and  performance  requirements. 

The  nylon  carpet  recommendations  would  also  include  "renewed"  nylon  carpet,  which  is  cleaned,  retextured,  recolored,  or  otherwise  reused  to 
produce  a  new  nylon  carpet  product 


rV.  What  Comments  Did  EPA  Receive 
on  the  Proposed  CPG  IV  and  the  Draft 
RMAN  for  Nylon  Carpet? 

EPA  received  a  number  of  comments 
on  its  proposed  comprehensive 
procurement  guideline  for  nylon  carpet 
and  its  recovered  materials  content 
recommendations  for  nylon  carpet  face 
fiber  and  nylon  carpet  backing 
contained  in  the  draft  RMAN  IV 
published  on  August  28,  2001  (66  FR 
45297).  Many  commenters  generally 
supported  the  designation  of  nylon 
carpet  in  the  federal  procurement 
guideline  program  and  were  generally 
supportive  of  EPA's  recycled-content 
reconmiendations.  However,  some 
commenters  recommended  that  EPA  not 
designate  nylon  carpet  at  cdl,  while 
others  suggested  that  EPA  not  include 
traditional  broadloom  carpet  in  the 
guideline.  Several  commenters  provided 
new  information  that  suggested  an 
alternative  approach:  that  EPA  should 
provide  RMAN  recommendations  for 
the  different  types  of  nylon  carpet  [e.g., 
broadloom  vs.  tiles  or  modular,  and 
traditional  broadloom  vs.  performance 
broadloom)  and  designate  and/or 
provide  recovered  materials  content 
reconunendations  for  the  entire  nylon 
carpet  product  rather  than  issue 
separate  recommendations  for  the  fiber 
face  and  backing. 

Eight  commenters  raised  concern  over 
the  availability  of  recovered  nylon  for 
producing  face  fiber  for  nylon  carpet, 
stating  that  the  closure  of  the  Evergreen 
nylon  recycling  facility  would  seriously 
impact  the  availability  of  recovered 
nylon  face  fiber.  One  commenter  stated 
that  closing  of  the  Evergreen  facility  left 
no  practical  options  for  incorporating 
postconsumer  nylon  into  new  nylon 
carpet  face  fiber  and  that  the  lemaining 
sources  of  recovered  material  feedstock 
for  nylon  carpet  are  post-industrial  in 
natxire  and  are  not  enough  to  satisfy 
EPA's  criteria  for  designating  a  product. 
Commenters  pointed  out  that  using 
recycled  content  in  traditional 
broadloom  would  be  of  particular 
concern  since  traditional  broadloom 


carpet  does  not  have  a  structiued 
backing  that  could  easily  incorporate 
recycled  content  and,  therefore,  most  of 
the  recycled  content  would  have  to  be 
in  the  fiber  face.  Three  commenters 
disagreed  with  this  point  of  view  emd 
stated  that  the  closure  of  the  Evergreen 
facility  should  not  prevent  EPA  from 
going  forward  with  its  designation 
because  other  fiber  manufacturers  have 
the  ability  to  produce  recovered  content 
fiber  with  reasonable  postconsumer 
levels.  Some  commenters  questioned 
whether  EPA  should  include  lecycled- 
content  recommendations  at  all  for 
traditional  broadloom  carpets,  and  one 
set  of  comments  from  members  of  the 
carpet  industry  questioned  whether  EPA 
should  designate  nylon  carpet  or  issue 
recycled-content  recommendations  as 
part  of  the  federal  CPG  program.  These 
commenters  claim  that  focusing  on 
recycled  content  in  nylon  carpet  could 
be  inconsistent  with  the  broader 
product  stewardship  goals  established 
in  industry  environmental  programs 
such  as  the  Carpet  America  Recovery 
Effort  (CARE)  and  could  also  divert 
scarce  resources  from  such  programs. 
The  concerns  from  these  commenters 
are  that  a  postconsumer  content 
requirement  would  foster  the  use  of 
heavy  weight  backing  products  with 
postconsumer  material  as  a  filler  and 
that,  when  broader  issues  of  energy, 
emissions  and  other  resources  are  taken 
into  consideration,  recycled  content 
carpets  are  not  always  environmentally 
preferred  over  non-recycled  content 
Ccupets.  Another  commenter  stated  that 
the  development  of  an  end  of  life 
recovery  infrastructure  has  to  precede 
the  broad  availability  of  postconsumer 
recycled  materials  for  manufacturing. 

One  commenter  believes  EPA 
improperly  restricted  nylon  backing 
products  to  those  made  from  PVC  or 
vinyl.  The  commenter  believes  that  the 
recovered  material  used  in  the  backing 
should  not  be  limited  to  PVC  or  vinyl, 
because  other  technologies  utilize  other 
types  of  recovered  material  in  nylon 
carpet  backing  and  there  are  many  other 
recovered  nylon  materials  and  products 


that  can  and  are  being  used  in  the 
manufactuire  of  carpet  backing.  (These 
include  old  carpets  containing  urethane, 
fiberglass  or  latex.) 

Four  organizations  submitted 
comments  on  fly  ash  (used  as  a  filler 
material  and  substitute  for  calciiun 
carbonate  or  limestone  feedstock]  as  a 
recovered  material  in  nylon  carpet. 
Some  requested  that  EPA  not  accept  fly 
ash  as  a  recovered  material  for  nylon 
carpet  while  others  believe  that  EPA 
should  not  restrict  the  types  of 
recovered  materials  that  make  up  carpet. 

A  number  of  commenters  suggested 
recovered  materials  content  ranges  that 
EPA  should  consider  in  making  final 
RMAN  recommendations  for  nylon 
carpet.  Since  EPA  had  proposed 
separate  recovered  content 
recommendations  for  nylon  fiber  face 
and  backing,  many  of  the  commenters 
recommended  recovered  materials 
content  ranges  for  each  carpet 
component  [i.e.,  fiber  face  and  backing, 
separately).  Some  commenters 
recommended  recycled  content  ranges 
for  the  entire  carpet  [i.e.,  fiber  face  and 
backing  combined).  Copies  of  all  of  the 
comments  submitted  to  EPA  in  response 
to  the  draft  RMAN  IV  of  August  2001 
are  located  in  the  RCRA  public  docket 
in  docket  number  F-2001-CP4P-FFFFF. 
See  SUPPLEMENTARY  INFORMATION  section 
above  for  information  on  how  to  view  or 
obtain  copies  of  these  comments.  Based 
on  the  additional  information  provided 
in  these  comments,  EPA  is  considering 
alternative  approaches  for  nylon  carpet, 
including  the  possibility  of  revised 
recommendations  for  recycled  content 
based  on  the  entire  carpet  instead  of  its 
components  in  the  final  RMAN.  Section 
V,  below,  provides  a  summary  of  one 
possible  approach. 

V.  A  Possible  Approach  for  Nylon 
Carpet 

Based  on  the  public  comments 
received  on  the  draft  RMAN  FV  for 
nylon  carpet  (66  FR  45301,  dated 
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August  28,  2001),  EPA  is  considering 
revising  its  approach  to  nylon  carpet. » 
One  possible  approach,  suggested  by 
several  commenters,  is  for  EPA  to  issue 
recommendations  for  the  nylon  carpet 
face  fiber  and  the  nylon  carpet  backing 
as  one  product.  Reconunending 
recovered  materials  content  levels  for 
the  entire  carpet  product  (i.e.,  carpet 
facing  and  backing  combined)  may  give 
manufactiuers  more  flexibility  to 
incorporate  recovered  materials  into 
nylon  carpet  products,  while  still 
realizing  a  significant  environmental 
benefit.  A  number  of  commenters  also 
suggested  that  EPA  issue 


recommendations  that  distinguish 
among  various  nylon  carpet  products, 
such  as  performance  broadloom,  new 
carpet  tiles  [i.e.,  modular),  and 
refurbished  carpet  tiles  (modular).  EPA 
believes  there  may  be  merit  to  issuing 
recommendations  in  this  manner, 
considering  the  technical  and  structural 
differences  in  these  products.  EPA 
might  also  consider  recommending  total 
recovered  content  levels,  and  not 
postconsumer  content  levels,  for 
traditional  broadloom  carpet. 

The  table  below  shows  possible 
revisions  to  EPA's  draft  RMAN 
recommendations  for  nylon  carpet.  EPA 


will  take  into  consideration  this  and 
other  possible  approaches  if  it  issues 
final  RMAN  recommendations  for  nylon 
carpet.  The  recovered  materials  content 
ranges  shown  in  the  table  were 
developed  after  review  of  all  of  the 
recovered  materials  content  ranges 
provided  by  commenters,  whether 
commenters  suggested  recovered 
materials  content  ranges  for  face  fiber 
and  backing  separately  or  recovered 
materials  content  ranges  for  face  fiber 
and  backing  combined. 


POSSIBLE  RECOMMENDED  RECOVERED  MATERIALS  CONTENT  LEVELS  FOR  NYLON  CARPET 


Product 


Nylon  carpet  (performance  broadloom)  2 

Nylon  carpet  (new  modular)  

Nylon  carpet  (refurbished  modular) 


Material  (component  into  which  the  material  will  get 
recycled) 


Postconsumer 
contents* 


Nylon  (fiber  face)  Old  carpets  s  (structured  backina) 

Vinyl  (structured  backing). 
Nylon  (fiber  face)  Old  carpets  s  (structured  backing) 

Vinyl  (structured  backing). 
Old  carpet  tiles  


8-25 
8-25 


90-100 


%  Total  re- 
covered 
contefrt3* 


30-60 


30-60 


90-100 


Thi;  w^l^^mX^rgS'SThaTp^S^^  'Z^^^^!^!^!^,  SnS.^'SSrS  T't  '""^  °*^«/  ^'^^'^  ^'  -  -^"<=  -  wool, 

specification  and  performance  requirements  purcnasing  nylon  carpet,  purchase  it  with  recovered  materials  when  it  meets  applicable 

ond^^'SS  mffe  "rthK"&ptp^iervfnror  a^o^^^'S>aZ'''i!>^T£^'\  "«i  ^"^"^^  ^^  ^"^^^^  ^^^^  ^-e  sec- 

niat^?arco=;"e5"uSe"^rSsT^^^^^^^^^  ''^'  -^  -  ^"ers^and^biSraSnfsr..,  coal  «y  ash)  as  counting  toward  the  recovered 

iPE?%^S^Z%rSZ^ieTiVate:l^^^  "°^  '-"^^  'O'  "y^-  P^y^^^^^  (PUR),  polypropylene  (PR),  p^yethylene 


VI.  What  Comments  Is  EPA  Requesting? 

EPA  requests  comments,  including 
additional  supporting  dociunentation 
and  information,  on  the  following 
topics,  as  well  as  any  other  topics  that 
commenters  want  to  address:  (1)  The 
recovered  materials  content  ranges  (both 
postconsumer  content  and  total 
recovered  materials  content);  (2)  the 
delineation  of  carpet  products  {e.g., 
broadloom  vs.  modular/tile,  and 
traditional  broadloom  vs.  performance 
broadloom);  (3)  any  quantifiable  data  to 
address  the  availability  of  postconsumer 
and  total  recovered  content  nylon  for 
use  in  nylon  face  fiber  and/or  backing; 
(4)  whether  including  nylon  carpet  in 
the  CPG  is  inconsistent  with 
environmental  goals  established  in  other 
industry  environmental  programs  such 
as  the  Carpet  America  Recovery  Effort 
(CARE);  and  (5)  whether  the  agency 
should  or  should  not  recommend 
recycled  content  for  traditional 
broadloom  carpets  and,  if  it  does, 
whether  both  postconsumer  and  total 
recovered  content  recommendations 


should  be  made.  EPA  requests  that  any 
comments  submitted  regarding  recycled 
content  include  recommended  recycled 
content  ranges  and  some  rationale  or 
justification  for  those  recommended 
ranges. 

Dated:  July  8,  2003. 
Matthew  Hale, 

Deputy  Director.  Office  of  Solid  Waste. 
[FR  Doc.  03-17896  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  6S60-50-P 


EXPORT-IMPORT  BANK 

[Public  Notice  55] 

Agency  Information  Collection 
Activities:  Proposes  Collection; 
Comment  Request 

AGENCY:  Export-Import  Bank  of  the 
United  States. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Export-Import  Bank,  as 
part  of  its  continuing  effort  to  reduce 


'  The  Agency  will  respond  to  all  comments  on 
nylon  carpet,  including  those  submitted  on  the 


August  28.  2001  proposed  CPG  IV  and  draft  RMAN 


paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on  the 
proposed  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995. 

DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  requests  for 
additional  information  to  Angela 
Beckham,  Export-hnport  Bank  of  the 
U.S.,  811  Vermont  Avenue,  NW.,     « 
Washington,  DC  20571,  (202)  565-3418. 
Direct  comments  to  David  Rostker, 
Office  of  Management  and  Budget, 
Office  of  Information  And  Regulatory 
Affairs,  NEOB  Room  10202, 
Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Titles  and  Form  Numbers: 
Application  for  Mediimi-Term 
Insurance  or  Guarantee  EIB  Form  03-02. 

OMB  Number:  New. 

Type  of  Review:  New  collection. 

Need  and  Use:  The  information 
requested  enables  the  applicant  to 

IV.  when  it  makes  a  final  decision  regarding  the 
CPG  and  RMAN  for  nylon  carpet. 
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provide  Ex-Im  Bank  with  the 
information  necessary  to  obtain 
legislatively  required  assurance  of 
repayment  and  fulfills  other  statutory 
requirements.  The  form  encompasses 
mediiun-term  financial  guarantees  and 
insurance  polices. 


Affected  Public:  It  affects  all  entities 
involved  in  the  export  of  U.S.  goods  and 
services,  including  exporters,  banks, 
insurance  brokers  and  non-profit  or 
state  and  local  governments  acting  as 
facilitators. 

Estimated  Annual  Respondents:  700. 

Estimated  Time  Per  Respondent:  1 
hour. 


Estimated  Annual  Burden:  700. 

Frequency  of  Reporting  or  Use: 
Applications  submitted  one  time. 

Dated:  July  10,  2003. 
Solomon  Bush, 

Agency  Clearance  Officer. 

BILLmG  CODE  6680-01-M 
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Eia  Fdnn* 03-02 
•July  2003 


Export-Import  Bank 
of  the  United  States 


APPLICATION 

FOR  MEDIUM-TERM 

nVSURANCE  OR  GUARANTEE 


Th.s  appI.cat.on  .s  to  be  used  for  insurance  and  guarantee  transactions  with  financed  amounts  of  $10  million  or  i^        ' 
(excludmg  fujanced  premium)  and  repayment  terms  b«ween  eighteen  months  and  seven  y^  Z^ITJ^ 
Ex-lm  Bank  pnxiucts  can  be  found  on  Ex-lm  Bank's  web  site  under  the  "Apply"  section  ^""^"^  ^^  °^ 

Addmonal  information  on  how  to  apply  for  Ex-lm  Bank  Medium-Teim  Insurance  or  Guarantees  can  be  fo»u«  -  p   , 
Bank's  web  site  http://www.exlm.gov/tooMH,w_to_.pp|y.htmL  Guarantees  can  be  found  a.  Ex-lm 

Send  this  application  to  Ex-lm  Bank,  81 1  Vermont  Avenue.  NW,  Washington.  D  C  20571    Ex  Im  R»nt     ii  i 
e-man«l  PDF  and  faxed  applications.  Ex-lm  B«^  will  not  r«,ui«  the  .^^^^ 

2t3Sori:::^pXs;^^^^^^^^^^ 


APPLICATION  FORM 

1.  FINANCING  TYPE  REQUESTED 
A.  ProdBct  Q  Insurance 

Q  Guarantee 

B    Conversion  of  a  piTliininai7  commitment  or  a  Letter  of  Interest     Q  No 

Q  Yes.  The  Ex-lm  Bank  reference  number  is: ' 


C.  Resubmission     Q  Chedc  if  thb  is  a  resubmission  of  an  application  that  was  previously  deemed  incomplete  or  was 
withdrawn  for  other  reasons.  TT«  Ex-lm  Bank  reference  number  is^ ^ 


D.   Renewal 


□  CGF  (Credit  Guarantee  Facility) 

□  MIR  (Medium-term  Repetitive) 


2.   PARTICIPANTS: 

Applicant 

Applicant  name: 
Contact  person: 
Position  title: 

Street  address: 

City: 

Country: 

Number  of  empbyees: 


Duns#: 
Phone  «: 


Fax#: 
E-mail: 


State/Province: 


Nine-digit  zip  code: 
Taxpayer  ID  #: 


Applicant's  role  in  the  transaaion:  D  exporter   □  buyer/l)orTower   3  lend^ 

Primary  comae,  point  for  Ex-lm  Bank  inquiries  onth  is  transaction:  _  Q  exponer  G^er  (insur»ce  only)  ^len^ 
T^isappji^ionisaQsugliei^aw^^  "  


I- 
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BrokcrJIiKranince^^iJjr^ 

If  none,  insert  "nooe." 

Name  of  Bndcer 


gx-IinB«nkBrc*er#: 


Phone  #: 


Contact  person: 


Fax#: 


E-Mafl: 


Exporter.  The  exporter  is  the  U.S.  entity  that  contracts  with  the  buyer  for  the  sale  of  die  U.S.  goods  and  services. 
G      Checiciftheexporter  is  the  applicant  Otherwise,  complete  the  information  below  for  each 
exporter,  including  ancillary  service  providers. 


Exporter  name: 


Duns#: 


Nuoiber^of  einpi|^[ees: 


Contact  person: 

Ftx)ne#: 

Position  title: 

' 

Fsx#: 

Street  address: 

E-mail: 

City: 

State/Province: 

Nine  digit  zip  code: 

Taxpayer" ID*:  ■ 

* 

Supplier.    The  supplier  is  the  U.S.  company  that  manufactures  the  goods  and/or  performs  the  services  to  be  exported. 
'  O      Check  if  the  supplier  is  also  the  exporter.    Otherwise,  complete  the  information  below  for  each 
supplier,  including  ancillary  ser\'ice  providers. 


Supplier  name: 

Duns#: 

Contact  person:      ^ 
Position  title: 

Phone*: 
Fax#: 

— 

Street  address: 

E-mail: 

City:                                          State/Province: 

Nine  digit  zip  code: 

Taxpayer  ID  #: 

1 

Number  of  employees: 

Borrower.  The  borrower  is  the  entity  that  agrees  to  repay  the  loan. 

Q     Check  if  the  borrower  is  the  applicant.  If  not,  complete  the  information  below. 


Borrower  name;^ 
Contact  person^ 
Position  title: 
Street  address: 


Duns#: 


State/Province: 


Taxpayer  ID  #: 


Phone  #: 
Fax#: 


E-inailj 

Postal  code: 
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G«r.rtor.   TTjegi^^antor  is  the  person  or  entity  that  agrees  to  repa^ 

Ae  mechum-tenn  credh  standards(at  http://www.exnn.gov/tools/n.edl«m-tern.c«dhsU»d.nb)to 
determine  in  what  situations  personal  or  corporate  guarantors  are  required  for  median  term 
transactions.  Complete  the  infonnauonbeknv  for  each  guarantor  if  a  guarantor  U  offered  or  required 


Guarantor  name: 
Contactj)arson:_ 

Position  title; 

Street  address: 
City: 


Duns#: 


State/Provincei 


Phone  #: 
Fax#:     ' 


E-mail: 


Postal  code: 


Boyer. 


^uye^tf*  entity  tha|^:onda«s  with  ^ 

a«ck  ,f  the  buyer  .s  also  the  U  borrower  or  Q  gu^antor.  Otherwise,  complete  the  infonnation  below. 


Buyer  name: 
Contect  person: 
Position  title; 


Duns#: 


Phone  #: 


Street  address: 

City: 

Cotintiy: 

End-user. 


Fax#: 


State/Province: 


E-mail: 


Postal  code: 


The  end-user  is  the  foreign  entity  that  uses  die  U.S.  goods  and  services 


End-user  name: 


Contact  person: 


Duns#: 


Position  title: 
Street  address: 

City; 

Country: 


nunc*: 


State/Province: 


Fax#: 


E-mail: 


Postal  code: 


Lender. 


T|«le,^ejjs  the  company  tto 

Check  rfthe  lender  B  the   Q  applicant.  Otherwise,  complete  the  infonnatioa  below. 


Lender  name: 
Contact  pwson: 
Pwition  title:  _ 
Street  addr^: 

City: 

Counby: 


Ouns#: 


_MGA#  (Guarantees  only) 


Phone  «: 


Fax#: 


State/Province: 


E-mail: 


_Nme  digitzlpcodc: 
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3.  DETAILS  OF  COVERAGE  REQUESTED 

A.  Coverage  Type  Q  Comprehensive  Risk 

Q  Political  Risk  Only 

B.  Special  Features  Rcqoestcd 

Oieck  the  boxes  for  the  coverage  that  apply  to  the  transaction.  View  the  iiKt  sheets  describing  the 
coverage  on  Ex-lm  Bank's  web  site  as  noted  bek)w.  Complete  and  attach  the  requested  forms. 


D  Pre-shipment  cover 

Attachment  11  -  Pre-shipment 
Questionnaire  required 


lH  Local  Cost  Support 

http:/Ayww.exiin.gov/products/ 
policies/local_costht]iU 


i— J  Ancillary  Service  Fees 

http://www.exim.gov/products/ 
ebd-m-13.htinl 


[j  Nuclear 

bttp://www.uim^v/prod  ucts/ 
policies/nuclear/eiivDucp.btml 

In  addition  Nuclear-screening 
document  must  be  submitted 
with  application. 


Used  Equipment 
Attachment  E  required 
bttp://www.cxun.gov/pub/pdf/ 
9S-10ape.pdf 


\ J  Foreign  Currency  Guarantee' 

(specify  current') 


http://www.exi]ii.goT^rodacts/ 
goaraDtee/foreigiicurr.html 


— I  Credit  Guarantee  Facility 

http://www.exim.gov/products/ 
credit_guar.html 


n  Other 


CJ  Co-Financing  with  Foreign 
Export  Credit  Agency 
Attachment  H  required 
httpJhniirw.tiam.gavi 


LJ  Enviranmental  Exports  Program 
http://www.exiiiLC«y( .. , 


i — I  Finance  or  operating  lease. 
Attachment  111  -  Lease 
Questionnaire  required 


j~!  Militaiy/ Security/ Police 

bttp://www.euiii^y^>rodttCts/ 
polkies/militaiy.ii|tpii:^  ':':::; 


4.  TRANSACTION  DESCRIPTION 

a)    Ex-lm  Bank  requests  that  each  exporter  fill  out  and  attach  a  Content  Report  detailing  the  goods  and  services  being 
exported.  The  content  report  is  located  at  www.cxim.gov/pub/txt/cbd-m-58.doc.  If  the  content  report(s)  are  not  being 
submitted  at  this  time,  fill  out  the  folk)wing: 

Describe  the  goods  and  services  to  be  exported.  Include  a  section  for  each  exporter  including  the  name,  make, 
model,  manufticturer/supplier,  SIC  or  NAICS  Code  (if  known),  numbo'  of  units,  unit  price  and  use  for  the  goods: 


\ 


b)    Describe  the  purpose  of  the  transaction.  Include  answers  to  the  following:  Will  the  goods  be  used  to  create  or  expand 
production  capacity  for  an  exportable  product?  Are  the  goods  arx]  services  destined  for  an  identifiable  project?  If  so, 
provide  information  on  the  total  estimated  project  costs  in  US  dollars.  Also  provide  information  as  to  other  sources  of 
financing  for  the  project  including  working  capital. 


-4- 
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c)    Ind^  whether  an  application  for  support  of  thb  expon  contract  or 

forLi^at.onal  Development,  Maritin«  Admin^^ition.  Overseas  Private  InvZent  ConxJ^^^^W 
Agency  or  a  mukilatend  financing  agency.    If  so  include  a  brief  description  of  the  addiUoTTp^        ^^<W^ 


5.  REQUESTED  FINANCING  AMOUNTS  AND  STRUCTURE 


r    IHa^TJ!  °"  *'  """"  °^*'  '^'^^^  ^°^  ^  "^'^  '"  ^  «P0rt«*s  supply  comracKs)  or 


B 


D 


£ 


H 


Supply  Contracts  or 
Purchase  Orders 


Excluded  Goods  and 
Services 


Total  Local  Costs 


Net  Contract  Price 


Eligible  Foreign 
content 


U.S.  Content 


Cash  Payment 


Local  Cost 
Financing  Requested 


Financed 
Amount  Requested 

(Excluding  Exposure 
Fee) 


DelinitioB 


The  aggregae  price  of  all  goods  and  services  in  all  the 
supply  contract(s)  or  purchase  order(sX  including  local 
costs,  ancillary  services,  and  excluded  goods  and  services. 
Break  out  ancillarv  services  in  A  ii. 


The  aggregate  price  of  all  goods  and  services  that  are  not 
eligible  for  or  arc  excluded  fiom  Ex-Im  Bank  support  (e.g. 
goods  not  shipped  from  the  U.S.  and  excluded  ancillary 
services).  Local  costs  should  not  be  included  in  this  line 


The  aggregate  price  of  all  goods  manufactured  in  the  end- 
user's  country  and  all  services  provided  by  residents  of  the 
purchaser's  country.  Ex-Im  Bank  may  be  able  to  finance 

these  amounts  up  to  I  S%  of  D  betow. 

A  minus  B  minus  C 


The  aggregate  cost  of  any  goods  fM-oduced  or  manufac- 
tured outside  the  U.S.  or  services  provided  by  third  coun- 
try personnel  or  foreign  freight  costs  and  foreign  insurance 
included  in  the  net  contract  price  (line  D),  (e.g.  foreign 
items  shipped  from  the  1  IS) ' 


D  minus  E 


This  amount  must  be  the  greater  of  E  or  15%  of  D 


This  can  be  no  more  than  15%  of  D 


D  minus  G  plus  H 


-5- 
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A.  Exposure  Fee  (Gu«ninte«sy  Premluni  (InsuniBce).  Check  one  box. 

□  Ex-lm  Bank  to  finance  the  fee/premium,  which  will  be  paid  as  the  credit  is  drawn  down. 

□  Ex-Im  Bank  to  finance  the  fee/premium,  which  will  be  paid  up  front. 

□  Ex-Im  Bank  will  not  finance  the  fee/premium,  and  it  will  be  paid  as  the  credit  is  drawn  down. 
U  Ex-lm  Bank  will  not  finance  the  fee/premium,  and  it  will  be  paid  up  front. 


B.    Transaction  Structure. 

u    Principal  Repayment  Term,  (years) 


Unless  otherwise  requested,  equal  installments  of  principal  will  be 


repaid  semi-annually  beginning  six  months  after  the  starting  point. 

ii    Starting  Poiat  The  starting  point  is  generally  the  event  that  marks  the  fulfillment  of  the  exporter's  contractual 
responsibility.  See  Ex-lm  Bank's  feet  sheeu  on  starting  pointe  and  reach-back  policies  at  www.eMm.gov. 
(Check  one  box.) 
J    Shipment  (single  shipment)  □  Services  Completion. 

Q    Final  Shipment  (multiple  shipments)  □  Completion  of  Installation.  Specify  date: 

□    Mean  Shipment  (multiple  shipments)  Q  Project  Completion.  Specify  date: 


iii  Shipment  Period.  Shipments  will  be  completed  and/or  services  will  be  performed  from:  (month/year): 

[  ]     to      [  ]  (month/year)  excluding  any  acceptance,  retention,  or  warranty 

period.  If  shipment  is  planned  for  a  certain  number  of  days  after  Ex-lm  Bank  authorization,  so  note: 


iv.  Promissory  Notes 

For  transactions  with  mukiple  shipments  indicate: 

Q    There  will  be  one  promissory  note  per  shipment. 

3    Disbursements  will  be  consolidated  into  one  promissory  no^e. 

V.   Interest  rate 

The  interest  rate  to  be  charged  on  the  guaranteed/insured  loan  is: 


6.   REASON  FOR  REQUFSTING  EX-IM  BANK  SUPPORT. 

Ex-lm  Bank  will  finance  the  export  of  U.S.  goods  and  services  if  it  can  be  demonstrated  that  Ex-lm  Bank  support  is 
necessary  for  the  transaction  to  proceed.  Check  one  of  the  boxes  below  describing  why  support  is  necessary. 

□  The  exporter  is  aware  that  foreign  companies  are  competing,  or  are  expected  to  compete  for  the  sale.  Provide 
company  name,  country,  and  (if  known/applicable)  the  supporting  export  credit  agency. 


CJ  The  exporter  is  aware  that  foreign  companies  manufacture  comparable  goods  and  services  that  are  sold  in  the 
buyer's  market  with  export  credit  agency  support  available.  Provide  company  name,  country,  and  (if 
known/applicable)  the  supporting  export  credit  agency. 
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a  There  is  limited  availability  of  private  financing  (from  either  external  or  domestic 
IS  constrained  by  checking  the  approprime  box. 


sources).  Indicate  how  financng 


Q  No  availability  of  economically  viable  interest  rates  on  terms  over  one  to  two  years. 
□  FinancMl  institution  lending  capacity  limits  reached  for  either  boftower  and/or  country 
U  Other  (please  describe). '" 


7.  CREDIT  INFORMATION 

3  The  information  requested  in  Attachment  /■  CredU  I?formatUm  is  attached. 

8.  OTHER  INFORMATION  AND  CERTIFICATIONS 

A.  General  Information  -Provide  the ibilowing: 

□  Credit  Agency  report(s)  on  the  exporter(s). 

Q  Annex  A  to  the  Master  Guarantee  Agreonent  (Guarantees  only) 
athttp:/Avww,exim.gov/pub/pdJ/rat-anx-exec.pdi: 

□  Lender's  mandate  letter  (required  when  applicant  is  a  financial  instiftitionX 

B.  Supply  Contrarts  Between  the  Exporter  and  Buyer.  '  ' 

U  Sales  contract(s),  pro  forma  invoice(s),  or  purchase  order(s)  are  attached 

C.  Commitment  Fee  Agreement  (Guarantees  Only) 

For  a  guarantee,  a  commitment  fee  accrues  starting  60  days  after  the  authorization  of  a  fmal  commitmentand  is 
payable  semiannually  .n  arrears  on  a  schedule  detem,incd  at  the  time  of  authorization.  TT«  Z^^^  f^^^^  ,/8 

of  IVoperannumontheun-disbursedandun-cancelledbalanceoftheguaranteedloan.  ChZ^^oTtL o^il 
below  regardmg  the  payment  of  the  commitment  fee:  *«««•  >-noose  one  ol  the  options 

□  Se  annl"""; '"  T  ^""""'''  ""'  "'  '""""^  "^  '''^'"^'^"''  '^  '^~^^  «>"""itting  to  pay  the  commitment  fee 
J  The  applicant  IS  the  guaranteed  lender,  and  is  (check  one):  H«J  «c  commitment  tee. 

□  signing  the  application  which  irrevocably  commits  it  to  pay  the  fee  or 

"^  TZiV  ''''"''*°"  ""?  '""''*"'  ^'^  "  ""  ^""-^  ^^^  '^'^'^  f^  fee  letter  from  the  borrower 
(at  http://www.exim.gov/pub/pde'mt-anx.execpdf).  wrrower 

This  letter  inrvocably  commits  the  borrower  to  pay  the  fee 

°  Z\^Z!iTiT"'  "'  "T*"'  ""^  applicationand  enclosing  with  it  an  Ex-Im  Bank  standard  form 
fee  etter  from  the  3  borrower  or  3  guaranteed  lender  (at  linp://www.exim.gov/p«b/pd»m,-.„,  exec^ 
This  lener  .rrevocably  commiu  the  borrower  or  guaranteed  lender  to  pay  the  f^  ^^ 

D.  Anti-Lobbying  Disclosure  Form 

ZT  Th"  '°  ''^i""-^°*"'y'"«  Declaration/Disclosure  fomis  (at  http://www.exin,.gov/puh/pdfy95.10.pd  pdf ) 
and  include  a  signed  copy  of  the  appropriale  form(s)  with  your  application.  l-l/vs-lO.Rd.pdf ) 

E.  Certifications 

TTie  undersigned  certifies  that  the  facts  stated  and  the  replantations  made  in  this  applicatk>n  and  any  attachments 
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c)  indicted,  convicted  or  had  a  civil  judgment  rendered  against  it  for  any  of  the  offenses  listed  in  the  Regulations, 

d)  delinquent  on  any  substantial  debts  owed  to  the  U.S.  Government  or  its  agencies  or  instrumentalities  as  of  the 
date  of  execution  of  this  ai^lication;  or  e)  the  undenigned  has  received  a  written  statement  of  exception  from 
Ex-im  Bank  attached  to  this  certification,  permitting  participation  in  this  Covered  Transaction  despite  an  inability  to 
make  cettif  cations  a)  through  d)  in  this  paragraph.  We  further  certify  that  we  have  not  and  will  not  knowingly  eater 
into  any  agreements  in  connection  with  the  Goods  and  Services  with  any  individual  or  entity  that  has  been 
debarred,  suspended,  declared  ineligible  from  participating  in,  or  voluntarily  excluded  from  participation  in  a 
Covered  Transaction.  All  capitalized  terms  not  defined  herein  shall  have  the  meaning;  set  forth  in  the  Govenunent- 
wide  Non-  procurement  Suspension  and  Debarment  Regulations  -  Commoii  Rule  (Regulations). 

In  addition,  we  further  certify  that  we  have  not,  and  will  not,  engage  in  any  activity  in  connection  with  this 
transaaion  that  is  a  violation  of  a)  the  Foreign  Corrupt  Practices  Act  of  1977,  IS  U.S.C.  78dd-l,  et  seq.  (which 
provides  for  civil  and  criminal  penahies  against  individuals  who  directly  or  indirectly  make  or  facilitate  corrupt 
payments  to  foreign  ofTtcials  to  obtain  or  keep  businessX  b)  the  Arms  Export  Control  Act,  22  U.S.C.  27S1  et  seq., 
c)  the  International  Emergency  Economic.  Powers  Act,  SO  U.S.C.  1701  et  seq.,  or  d)  the  E^qjort  Administration  Act 
of  1979, 50  U.S.C.  2401  et  seq.;  nor  have  we  been  found  by  a  court  of  the  United  States  to  be  in  violation  of  any 
of  these  statutes  withiirthe  preceding  12  months,  and  to  the  best  of  our  knowledge,  the  performance  by  the  parties 
to  this  transaction  of  their  respective  obligations  does  not  violate  any  other  applicable  law. 

The  applicant  certifies  that  the  representations  made  and  the  facts  stated  in  this  application  and  its  attachments  are 
true,  to  the  best  of  its  knowledge  and  belief,  and  it  has  not  misrepresented  or  omitted  any  material  facts.  It  further 
understands  that  tfiese  certifications  are  subject  to  the  penalties  for  fraud  against  the  U.S.  Government  (1 8  USC 
1001,  et  seq.) 

t 

8.  NOTICES 

The  appHcant  is  hereby  notified  that  information  requested  by  this  applicatk>n  is  done  so  under  auth<nity  of  tfie  Export- 
Impon  Bank  Act  of  1945,  as  amended  (12  USC  635  et.  seq.);  provision  of  this  informatkxi  is  mandatory  and  failure  to 
provide  tfic  requested  information  may  resuh  in  Ex-lm  Bank  being  urjable  to  detomine  eligibility  for  support.  The 
information  provided  will  be  reviewed  to  determine  the  participants'  ability  to  perform  and  pay  under  die  transaction 
referenced  in  this  application.  Ex-lm  Bank  may  not  require  the  information  and  applicants  are  not  required  to  provide 
information  requested  in  this  applKation  unless  a  currently  valid  OMfi  control  number  is  displayed  on  this  form  (see 
upper  right  of  each  page). 

Public  Burden  Statement:  Reporting  for  this  collection  of  information  is  estimated  to  average  1  hour  per  response, 
including  reviewing  instructions,  searching  data  sources,  gathering  information,  completing,  and  reviewing  the  applka- 
tion.  Send  comments  regarding  the  burden  estimate,  including  suggestions  for  reducing  it,  to  Office  of  Management 
and  Budget.  Paperwork  Reduction  Project  OMB#  3048-0009,  Washington,  D.C.  20503. 

The  information  provided  will  be  heU  confidential  subject  to  the  Freedom  of  Information  Act  (5  USC  552)  the  Privacy 
Act  of  1974  (5  USC  552a),  and  the  Right  to  Financial  Privacy  Act  of  1978  (12  USC  3401),  except  as  otherwise 
required  by  law.  Note  that  the  Right  to  Financial  Privacy  Act  of  1978  provides  that  Ex-lm  Bank  may  transfer  financial 
records  included  in  an  application  for  a  loan  or  loan  guarantee,  or  concerning  a  previously  approved  loan  at  loan 
guarantee,  to  another  Government  authority  as  necessary  to  process,  service  or  foreclose  on  a  loan  or  loan  guarantee, 
or  collect  on  a  defaulted  loan  or  loan  guarantee. 


Applicant  (company)  name: 

Naine  wdjittle  of  authqruxidjiffK^r. 

Sijjuoure  of  anthmized  officw^; 

Dale: 


-\ 
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APPUCATION  FOR  MEDIUM-TERM 

INSURANCE  OR  GUARANTEE 

Attachment  I:  Credit  Information  Requirements 

Directioos:  Please  check  each  box  to  indicate  information  submitted.  For  infomiation  not  applicable  to  the  transaction  ^vrite 
NM  .n  the  box.  All  boxes  should  erther  be  checked  or  marked  N/A.  Parts  1  and  2  indicate  infcnnation  requir«i  to  process  a 
Mediur^term  Insurance  or  Guarantee  transaction.  Pan  3  provides  a  list  of  items  that  are  option^^ 
contained  m  this  section  m^  expedite  tbe  processing  of  your  application. 

I.  INFORMATION  ON  THE  BORROWER: 

□  IfthcFimary  source  ofrepaymem  for  the  transaction  b  a  corporate  guarantor  provide  only  laX  lb)  and  Ic) 
on  the  bon-ower; 

Q    If«iTOrtinfonnation  (within  the  last  six  months)  as  described  bekw  is  on  fite  at  Ex4m  Bank,  indica^ 
Guarantee  or  Policy  # 

□  If  the  primary  source  of  repayment  is  die  bonowcr  provkle  the  information  noted  in  1  a)-  1  g)  betow  (note 
optional  information  described  in  part  3): 

a)  Company  description  and  ownership. 

□  Provide  a  concise  description  of  the  company  origin,  legal  status,  fecilities,  business  activities  and  prim«v 
markets.  ^ 

□  ^°^'«**«'«™™°f«»=h"««»««rf"«tl«»t  10%  ofcompmy  shares  and  hisA«:r  ownership  pen«^ 

b)  Related  party  information 

Q   Provide  names  and  a  briefdescription  of  subsidiaries,  parent  company,  and/or  commonly  owned 
companies  ("related  parties"). 

Q   Indicate  which,  if  any,  of  the  related  parties  account  for  more  than  25%  of  the  borrower's  sales  or  purchases 
during  the  last  fiscal  year. 

O   ln<JicatcwhkA,ifany,relaiedpartiesextendloanstotheborrowerortowhomtheboiTowerextendstoans, 
If  loans  are  material  to  the  borrower.  Materiality  is  defmed  as  10%  of  the  borrower's  total  assets 

3    Provide  details  of  guarantees  given  on  behalf  of  related  parties  by  the  borrower,  if  k«ns  are  material  to 
the  borrower. 

c)  Cre<Mf  agency  report 

Q   Provkfc  a  credit  agency  report  on  the  borrower  not  oHer  than  six  months  from  date  of  application  or 

□  Check  ifcredrt  agency  report  is  not  applicable  because  the  borrower  is  a  fmancial  institution  (bank!  or  a 
foreign  government  agemy. 

d)  Creditor  Bank  or  Supplier  References 

Q  Provide  a  creditor  bank  reference  prepared  within  six  months  of  the  application  date.  Report  should  inchide 
bank  name,  address,  and  length  of  relationship,  amount,  currtaicy.  and  terms  of  secured  and  unsecured  credit 
and  repayment  experience. 

□  If  the  borrower  does  not  have  any  fmancial  instimtion  creditors,  provide  two  supplier  references.  Supplier 
references  should  be  dated  widiin  six  months  of  the  applicaion  and  include  years  of  credit  experience,     ' 
annual  sales,  the  terms  of  sale,  the  amoum  of  the  last  sale,  the  recent  high  credit,  the  amoum  curremly 
outstanding,  details  on  any  past  due  amounts,  aijd  repayment  experience. 
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e)  Ftnaiicuil  Statcraeats 

There  are  certain  requirements  for  all  financial  statements,  regardless  of  the  amotint  of  the  transaction.  These  are 

as  follows: 

i)  3    Provide  financial  statements  for  the  previous  three  fiscal  years,  as  well  as  interim  statements  if  the  latest 

fiscal  year  end  statements  are  dated  more  than  nine  months  from  the  date  of  application.  When  interim  state 
ments  are  provided,  also  provide  interim  statements  for  the  same  interim  period  for  the  ptevious  year  (for 
comparative  purposes). 

11)  Q  A  summary  of  significant  accounting  principles  must  accompany  all  financial  statements.  These  should 
outline,  at  a  minimum,  the  depreciation  methods  and  rates,  valuation  methods  for  inventory,  fixed  assets 
and  investments  and  the  inflation  accounting  method  used,  if  any.  For  construction  companies,  a  descrip 
tion  of  the  revenue  recognition  method  should  be  included.  Additionally,  financial  statements  should  break 
out  depreciation  expense,  gross  interest  expense,  tax  expense  and  current  maturities  of  long-term  financial 
institution  or  supplier  debt,  if  any. 

iii)  G  For  all  financial  statements  that  present  combined  or  consolidated  results,  provide  the  percentage  of  total 
assets,  total  liabilities,  tangible  net  worth,  sales,  and  net  income  represented  by  each  entity  that  is  partici- 
pating in  the  transaction  as  the  buyer,  borrower,  guarantor  or  end-user.  A  combining/combing  worksheet 
would  have  all  this  information. 

There  arc  certain  additional  financial  statement  information  requirements  that  depend  on  the  amount  of  the  fmancing 
request  as  follows: 

hr)  Q    For  financed  amounts  of  up  to  and  including  SI  million:  Audited  financial  statements  are  preferred  but 
not  required  for  non-financial  institutions.  Audited  statements  are  required  for  financial  institutions. 
While  English  language  statements  are  preferred,  Ex-lm  Bank  will  accept  Spanish  language  financials 
statements. 

v)  Q    For  financed  amounts  of  greater  than  $1  million  up  to  and  including  $5  million:  While  English  language 
statements  are  preferred,  Ex-Im  Bank  will  accept  Spanish  language  financial  statements.  Financial  state- 
ments must  be  audited  by  an  external  independent  auditor. 

vi)  □   For  financed  amounts  ofgreater  than  $5  million:  Financial  statements  must  be  audited  by  an  external 
independent  audhor.  Statements  must  be  in  English. 


Market  indications,  if  available,  are  as  follows: 

Name  of  rating  a^ncy : 


Rating: 


Date:. 


Inchide  the  debt  rating  reports  issued  by  the  rating  agency,  and  if  applicable,  the  prospectus  for  a  debt  or  equity 
offering  during  the  two  years  prior  to  the  applicaticHi  dat<;. 

g)  SupplemenUl  Credit  Questions. 

□    Provide  the  answers  to  the  questions  listed  in  Attachment  C  to  the  Medium-term  Credit  Standards  for  transac- 
tions ofgreater  than  U.S.  $5  miilkjn  up  to  and  including  $10  million  where  the  primaiy  source  of  repayment  is 
a  non-financial  institution  that  does  not  have  market  indications.  These  questkms  are  located  on  Ex-lm  Bank's 
web  site  at  www.exim.gov/tools/mediam-tenncrcditstandards. 

2.  INFORMATION  ON  THE  CORPORATE  GUARANTOR  (S):     '        '        - 

Q    Not  applicable.  Refer  to  the  Medium-Term  Credit  Standards  at 

(bttp://www.exiin.sov/toois/mediumtermcreditstandards)  to  determine  in  what  sihiations  corporate 

guarantors  are  required  for  medium  term  transactions. 
CJ    If  the  corporate  guarantor  is  not  the  primaiy  source  of  repayment,  provide  1  aX  and  I  b  and  1  c  as  described 

above. 
O    If  the  corporate  guarantor  is  the  primary  source  of  repayment,  provide  the  information  noted  in  1  a)  -  1  g) 

-2- 


Federal  Register / Vol.  68,  No.  136 /Wednesday,  July  16,  2003 / Notices 


42055 


3.   OPTIONAL  items  which  the  applicant  may  attach.  These  may  expedite  the  processing  of  yonr  appbcatioo. 


□ 


Q 

Q 
□ 
□ 


Financial  spreads  on  the  boiTower  and/or  guarantor  designated  as  the  primary  source  of  repayment. 

Sec  Ex-Im  Bank's  website  for  spreading  conventions,  which  should  be  used  as  guidelines. 

Calculation  of  the  financial  performance  criteria  of  Ex-Im  Bank's  Medium-Term  Credit  Standards  on  the 

borrower  or  guarantor  designated  as  the  primary  source  of  repayment 

Mitigating  factors  for  any  of  the  performance  criteria  that  are  not  met 

Supplemental  credit  questions  as  detailed  in  1  g)  for  deals  of  less  than  $5  million. 

Translations  of  Spanish  language  fmancial  statements,  if  applicable. 

Explanations  of  any  adverse  infomiaion  contained  m  the  credit  report,  peferences  and/or  financial  statements, 

including  interims. 
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APPUCATION  FOR  MEDIUM-TERM 

INSURANCE  OR  GUARANTEE 

Attachment  II:  Pre-shipment  Questionnaire 
Complete  this  form  only  if  you  are  requesting  pre-shi|xnent  insurance  coverage  fw  your  transaction.  Details  on 
pre-shipment  coverage  can  be  found  at  http://www.cxiiB.gov/pubi/ui$/pdfi'cib01-04.pdf. 

Details  of  Coven^e  Requested: 

a)  Provide  the  reason  pre-shipment  coverage  is  being  requested: 


b)  Indicate  the  date  the  contract  was  exeotted  or  the  anticipated  date  of  signing: 

c)  Indicate  the  estimated  period  between  the  contract  date  and  the  final  shipment  date  of  items: 

d)  Provide  a  schedule  of  any  progress  pj^ments  made  or  to  be  made  by  the  borrowo-  during  the  pre-shipment  period, 
or  indicate  none:    _ 
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APPLICATION  FOR  MEDIUM-TERM 
INSURANCE  OR  GUARANTEE 

Attachment  ITl:  Leasing  Questionnaire  (Under  Development) 
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'[FR  Doc.  03-17935  Filed  7-15-03;  8:45  am) 
nUJNG  CODE  6690-01-C 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-1 893] 

Corr  Wireless  Communications,  LLC 
Petition  for  Designation  as  an  Eligible 
Telecommunications  Carrier  in  Certain 
Rural  Service  Areas  in  the  State  of 
AlatMima 

agency:  Federal  Communications 

Conumssion. 

ACTION:  Notice;  solicitation  of 

comments. 

summary:  In  this  docimient,  the 
Wireline  Competition  Bureau  sought 
comment  on  the  Corr  Wireless  Petition. 
DATES:  Comments  are  due  on  or  before 
July  28,  2003.  Reply  comments  are  due 
on  or  before  August  4,-2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  205^4.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 

FOR  FURTHER  INFORMATION  CONTACT:  Cara 
Voth,  Attorney,  Wireline  Competition 
Bureau,  Telecommunications  Access 
Policy  Division,  (202)  418-7400,  TTY 
(202)418-0494. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  CC  Docket  No.  96-45,  released 
June  5,  2003.  On  May  13,  2003,  Con- 
Wireless  Communications,  LLC  (Con- 
Wireless)  filed  with  the  Commission  a 
petition  imder  section  214(e)(6)  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  Federal  universal  service 
support  for  service  offered  in  the 
Alabama  rural  service  areas  of  the 
following  telephone  companies: 
Ardmore  Telephone  Company; 
Blountsville  Telephone  Company; 
Butler  Telephone  Company;  Fanners 
Telephone  Co-op;  Century  Tel;  New 
Hope  Telephone  Company;  OTELCO; 
OTELCO-Brindlee  Mountain  Division; 
OTELCO-Hopper  Division;  and  Peoples 
'Telephone  Company.  Corr  Wireless 
contends  that  the  Alabama  Public 
Service  Commission  (Alabama 
Commission)  lacks  jurisdiction  to 
consider  Corr  Wireless's  petition 
because  wireless  carriers  are  not  subject 
to  state  jurisdiction  in  Alabama.  Hence, 
according  to  Corr  Wireless,  the 
Commission  has  jurisdiction  imder 
section  214(e)(6)  to  consider  and  grant 
its  petition.  Con  Wireless  also 
maintains  that  it  satisfies  all  the 
statutory  and  regulatory  prerequisites 


for  ETC  designation,  and  that 
designating  Con  Wireless  as  an  ETC 
will  serve  the  public  interest. 

The  petitioner  must  provide  copies  of 
its  petition  to  the  Alabama  Commission. 
The  Commission  also  sent  a  copy  of  this 
Public  Notice  to  the  Alabama 
Commission  by  overnight  express  mail 
to  ensure  that  the  Alabama  Commission 
is  notified  of  the  notice  and  comment 
period. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  as  follows:  comments  are  due 
on  or  before  July  28,  2003,  and  reply 
comments  are  due  on  or  before  August 
4,  2003.  Comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1.  1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  <http://www.fcc.gov/e-file/ 
ecfs.html>.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appear  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  coiuier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 


Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  sent  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington.  DC  20554. 

Parties  who  choose  to  file  by  paper 
also  must  send  three  paper  copies  of 
their  filing  to  Sheryl  Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Biu-eau, 
Federal  Communications  Commission, 
445  12th  Sti-eet  SW.,  Room  5-B540, 
Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12tii  Sti-eet,  SW.,  Room  CY-B402, 
Washington,  DC  20054. 

Pursuant  to  §  1.1206  of  the 
Commission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

Federal  Communications  Commission. 
Paul  Garnett, 

Acting  Assistant  Division  Chief,  Wireline 
Competition  Bureau,  Telecommunications 
Access  Policy  Division. 

[FR  Doc.  03-17975  Filed  7-15-03;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

PREVIOUSLY  ANNOUNCED  DATE  AND  TIME: 

Tuesday,  July  15,  2003,  10  a.m.  Meeting 
closed  to  the  public.  This  meeting  was 
cancelled. 

DATE  AND  TIME:  Tuesday.  July  22,  2003 
at  10  a.m. 

PLACE:  999  E  SU-eet,  NW.,  Washington. 
DC. 

STATUS:  This  meeting  will  be  closad  to 
the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2     ' 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b).  and  Tide  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 
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Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 

***** 

DATE  AND  TIME:  Thursday,  July  24,  2003 
at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  approval  of  minutes. 

Final  Rules  and  Explanation  and 
Justification  on  Public  Financing  of 
Presidential  Candidates  and  National 
Nominating  Conventions. 

Draft  Advisory  Opinion  2003-1  Z.- 
James W.  Treffinger  and  Treffinger  for 
Senate  Committee  by  coimsel,  Karin 
Riecker. 

Draft  Advisory  Opinion  2003-18:  Bob 
Smith  for  U.S.  Senate. 

Routine  Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[PR  Doc.  03-18147  Filed  7-14-03;  2:34  pm) 

BILUNG  CODE  6715-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington.  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011677-006. 

Title:  United  States  Australasia 
Agreement, 

Parties: 
P&O  Nedlloyd  Limited 
Australia-New  Zealand  Direct  Line,  a 

division  of  CP  Ships  (UK)  Limited 
Contship  Containerlines.  a  division  of 

CP  Ships  (UK)  Limited 
Hamburg-Siid 

Wallenius  Wilhelmsen  Lines  AS 
CMA  COM.  S.A. 

Synopsis:  The  proposed  agreement 
modification  suspends  the  conference 
through  December  31.  2003.  while 
permitting  certain  limited  activities  to 
continue  during  that  period. 


Agreement  No.:  011823-002. 
Title:  Contship/P&O  Nedlloyd  Vessel 
Sharing  Agreement. 
Parties: 

Contship  Containerlines,  a  division  of 

CP  Ships  (UK)  Umited 
P&O  Nedlloyd  Limited/P&O  Nedlloyd 

BV  (acting  as  a  single  party). 

Synopsis:  The  subject  agreement 
modification  revises  the  sailing 
schedule  for  the  10  vessel  Eastabout 
service  to  eliminate  New  York  and 
Fremantle  in  Australia. 

Agreement  No.:  011824-001. 

Title:  Contship/P&O  Nedlloyd— CMA 
CGM/Marfi^t  Agreement. 

Parties: 

Contship  Containerlines,  a  division  of 

CP  Ships  (UK)  Limited 
P&O  Nedlloyd  Limited/P&O  Nedlloyd 

BV  (acting  as  a  single  party) 
CMA  COM  S.A./CMA  COM  (UK) 

Limited  (acting  as  a  single  party) 
Compagnie  Maritime  Marfret  S.A. 

Synopsis:  The  subject  agreement 
modification  revises  the  sailing 
schedule  for  the  10  vessel  Eastabout 
service  to  eliminate  New  York  and 
Fremantle  in  Australia. 

Agreement  No.:  011825-001. 

Title:  CS/PONI^HSDG  Agreement. 

Parties: 

Contship  Containerlines,  a  division  of 

CP  Ships  (UK)  Limited 
P&O  Nedlloyd  Limited/P&O  Nedlloyd 

BV  (acting  as  a  single  party) 
Hamburg-Siidamerikanische 

Dampfschififahrts-Gesellschaft  KG 

Synopsis:  The  subject  agreement 
modification  revises  the  sailing 
schedule  for  the  10  vessel  Eastabout 
service  to  eliminate  New  York  and 
Fremantle  in  Australia. 

Agreement  No.:  011826-001. 

Title:  CS/PONL— Hapag-Lloyd 
Agreement. 

Parties: 

Contship  Containerlines,  a  division  of 

CP  Ships  (UK)  Limited 
P&O  Nedlloyd  Limited/P&O  Nedlloyd 

BV  (acting  as  a  single  party) 
Hapag-Lloyd  Container  Linie  GmbH 

Synopsis:  The  subject  agreement 
modification  revises  the  sailing 
schedule  for  the  10  vessel  Eastabout 
service  to  eliminate  New  York  and 
Fremantle  in  Australia. 

Dated:  July  11,  2003.  ' 

By  Order  of  the  Federal  Maritime 

Commission. 

Bryant  L.  VanBrakle, 

Secretary. 

[PR  Doc.  03-17999  Filed  7-15-^3;  8:45  ami 

BiLUNG  CODE  6730-01-f> 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  16973F. 

Name:  A.G.  International  Freight 
Forwarding,  Inc. 

Address:  212  Livermore  Avenue, 
Staten  Island,  NY  10314. 

Date  Revoked:  April  7,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  465 IF. 

Name:  A.T.M.C.  Inc. 

Address:  2208  NW  Market  Street. 
Suite  505.  Seattle.  WA  98107. 

Date  Revoked:  June  21 ,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  7266N. 
Name:  America  First  International. 
Inc. 

Address:  5409  NW  72nd  Avenue. 
Miami.  FL  33166. 

Date  Revoked:  Jime  14, 2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15908N. 

Name:  BDP  Transport,  hic. 

Address:  510  Walnut  Street, 
Philadelphia,  PA  19106. 

Date  Revoked:  April  10,  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  14423N. 

Name:  Balor  Marine  Corp. 

Address:  27  Simlit  Forest  Drive, 
Spring,  TX  77381. 

Date  Revoked:  June  11,  2063. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  11085N. 

Name:  Beckers  International  Corp. 
dba  B.I.C.  Line. 

Address:  4205  NW  36th  Avenue, 
Miami,  FL  33142. 

Date  Revoked:  June  22,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1 4 1 0  7N. 

Name:  Caribbean  Shipping  Services, 
Inc. 

Address:  1505  Dennis  Street, 
Jacksonville.  FL  32204. 

Date  Revoked:  Jime  20.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 
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License  Number  16805F. 

Name:  E.I.B.  Brokers,  Inc. 

Address:  2550  NW  72nd  Avenue, 
Miami,  FL  33122. 

Date  Revoked:  June  26.  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14952N. 

Name:  Eagle  Transpbrtation  Services, 
Inc. 

Address:  848  Jesse  Jewell  Parkway, 
P.O.  Box  100024,  Gainesville,  GA 
30501. 

Date  Revoked:  April  23,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond.     • 

License  Number:  \\94QN. 
Name:  Eastern  Trans  Line,  Inc. 
■      >\c/c/ress;  337  Route  17  S.,  Suite  216, 
Hasbrouck  Heights,  NJ  07604. 

Date  Revoked:  June  23,  2003. 
.     Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15565N. 

Name:  International  Equipment 
Logistics,  Inc.  ' 

Address:  953  Westminster  Avenue, 
Hillside,  NJ  07205-2944. 

Date  Revoked:  June  18,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2808F. 

Name:  International  Trading  Partners, 
Inc.  dba  ITP. 

Address":  do  91-13  85th  Street, 
Woodhaven,  NY  11421. 

Date  Revoked:  June  10,  2003. 

Reason:  Surrendered  license 
voluntarily. 

License  Number:  17817F. 

Name:  Master  Freight  International 
Ltd. 

Address:  6312  Militia  Court, 
Bensalem,  PA  19020. 

Date  Revoked:  July  1,  2003. 

Reason:  Siurendered  license 
voluntarily. 

License  Number:  17109N. 

Name:  Namgene  Paik  dba  Southern 
Logistic  Service. 

Address:  8735  Bellanca  Avenue,  Suite 
#B,  Los  Angeles,  CA  90045. 

Date  Revoked:  June  28,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16039N. 

Name:  Neville  Johnson  dba  P.J. 
Shipping  Co. 

Address:  112-29  Farmers  Boulevard. 
St.  Albans,  NY  11412. 

Date  Revoked:  June  21,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4132F. 

Name:  Deborah  S.  Witte. 

Address:  1656  Poplar  Hill  Drive, 
Cross,  SC  29436. 


Date  Revoked:  June  4,  2003. 
Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

(FR  Doc.  03-17997  Filed  7-15-03;  8:45  am) 

BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Fair  Deal  Shipping  and  Trading  Inc.', 
1437  Pine  Hills  Road,  Orlando,  FL 
32808.  Officers:  Ruby  Wood, 
President  (Qualifying  Individual), 
James  P.  Gibson,  Vice  President. 

Lucky  Freight,  Inc.,  1533  Del  Mar 
Avenue,  Ste.  H,  San  Gabriel,  CA 
91776.  Officer:  Gang  (Rocky)  Shen, 
President  (Qualifying  Individual). 

Bon  Voyage  Logistics,  Inc.,  17595 
Abnahurst  #216,  City  of  Industy,  CA 
91748.  Officers:  Kuo-Long  (Amo) 
Chang,  President  (Qualifying 
Individual),  Jack  Cheng,  Secretary. 

Apex  Consolidated  Corporation,  435 
Main  Street,  2B,  Metuchen,  New 
Jersey  08840.  Officers:  Cheuk  Kwan, 
Chiu,  President  (Qualifying 
Individual),  Pui  Yin,  Chiu,  Secretary. 

CL  America,  LLC,  1209  John  Reed 
Court,  Suite  A,  Cify  of  Industry,  CA 
91745.  Officer:  Joning  Huang,  CEO 
(Qualifying  Individual). 

Globe  Shipping,  Inc.  dba  GSI,  69-08 
197th  Street.  2nd  Floor,  Fresh 
Meadows,  NY  11365.  Officer:  Chad 
Lu.  General  Manager  (Qualifying 
Individual). 

Aline  Transit  Inc.,  43-36  Robinson 
Street,  4K,  Flushing,  NY  11355. 
Officers:  Arthur  Lai,  Vice  President 
(Qualifying  Individual),  Henry  Zhang, 
President. 


Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

Joe  Souquette,  8531  Farralorie  Avenue, 
West  Hills,  CA  91304,  Sole  Proprietor. 

Dated:  July  11,2003. 
Bryant  L.  VanBrakie, 

Secretary. 

[FR  Doc.  03-17998-Filed  7-15-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(cj).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
ft'om  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  8,  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30303: 

1.  Citizens  Banking  Corporation, 
Frostproof,  Florida;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank  of  Frostproof,  Frostproof,  Florida. 
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Board  of  Governors  of  the  Federal  Reserve 
System,  July  10,  2003. 

Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc;  03-17932  Filed  7-15-03;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting  Notice 

Agency  Holding  tiie  Meeting:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11:30  a.m..  Monday.  lulv 
21, 2003. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  ^m.,  Washington,  DC  20551. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  July  11,  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  03-18076  Filed  7-11-03;  5:03  pm] 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Availability  of  Funds 
for  Adolescent  Family  Life  Research 
Grants;  Correction 

AGENCY:  Office  of  Population  Affairs, 
Office  of  Public  Health  and  Science, 
Office  of  the  Secretary,  HHS. 
action:  Notice;  correction. 


the  availability  of  funds  for  adolescent 
family  life  research  grants.  This  Notice 
did  not  include  the  RFA  (Request  for 
Applications)  number.  This  Notice 
corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugenia  Eckard,  301-594-4001. 

Correction 

hi  the  Federal  Register  of  June  20, 
2003,  in  FR  Doc.  03-15579,  beginning 
on  page  36992,  an  RFA  number  should 
have  been  included.  On  page  36994, 
section  IV,  add  the  following  sentence 
to  the  end  of  the  third  paragraph: 
"Reference  RFA  nimiber  HS-03-008". 

Dated:  July  8,  2003. 
Alma  L.  Golden, 

Deputy  Assistant  Secretary  for  Population 
Affairs. 

[FR  Doc.  03-17917  Filed  7-15-03;  8:45  am) 
BILUNG  COOE  41S0-30-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Solicitation  of  Public  Review  and 
Comment  on  Research  Protocol-  HIV 
Replication  and  Thymopoiesis  in 
Adolescents 

AGENCY:  Department  of  Health  and 
Hxmian  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science, 
Office  for  Human  Research  Protections. 
ACTION:  Notice. 


SUMMARY:  The  Office  of  Population 
Affairs  published  a  notice  in  the  Federal 
Register  of  June  20,  2003  announcing 


SUMMARY:  The  Office  for  Human 
Research  Protections  (OHRP),  Office  of 
Public  Health  and  Science,  Department 
of  Health  and  Human  Services  (HHS)  is 
soliciting  public  review  and  comment 
on  a  proposed  research  protocol  entitled 
"HIV  Replication  and  Thymopoiesis  in 
Adolescents."  The  proposed  research 
would  be  supported  by  a  grant  awarded 
by  the  National  Institute  of  Allergy  and 
Infectious  Diseases,  National  Institutes 
of  Health.  Public  review  and  comment 
are  solicited  regarding  the  proposed 
research  protocol  pursuant  to  the 
requirements  of  HHS  regulations  at  45 
CFR  46.407. 

DATES:  To  be  considered,  written  or 
electronic  comments  on  the  proposed 
research  must  be  received  on  or  before 
4:30  p.m.  EST  September  2,  2003. 
ADDRESSES:  Submit  written  comments 
to:  Ms.  Kelley  Booher,  Division  of 
Policy,  Planning,  and  Special  Projects, 
Office  for  Human  Research  Protections, 
1101  Wootton  Parkway,  Suite  200.  The 
Tower  Building,  Rockville,  MD  20852, 
telephone  number  (301)  402-5942  (not 
a  toll-free  niunber).  Comments  also  may 
be  sent  via  facsimile  at  (301)  402-0527 
or  by  e-mail  to: 
407panel04@osophs.dhhs.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Leslie  K.  Ball,  Office  for  Human 
Research  Protections,  The  Tower 
Building,  1101  Wootton  Parkway,  Suite 
200,  Rockville.  MD  20852;  telephone 
(301)  49fr-7005;  fax  (301)  402-0527;  e- 
mail  LBalI@osophs.dhhs.gov. 
SUPPLEMENTARY  INFORMATION:  All 
Studies  conducted  or  supported  by  HHS 
which  are  not  otherwise  exempt  and 
which  propose  to  involve  children  as 
subjects  require  institutional  review 
board  (IRB)  review  in  accordance  with 
the  provisions  of  HHS  regulations  for 
the  protection  of  human  subjects  at  45 
CFR  part  46,  subpart  D.  Pursuant  to 
HHS  regulations  at  45  CFR  46.407,  if  an 
IRB  reviewing  a  protocol  to  be 
conducted  or  supported  by  HHS  does 
not  believe  that  the  proposed  research 
involving  children  as  subjects  meets  the 
requirements  of  HHS  regulations  at  45 
CFR  46.404,  46.405,  or  46.406,  the 
research  may  proceed  only  if  the 
following  conditions  are  met:  (a)  The 
IRB  finds  that  the  research  presents  a 
reasonable  opportimity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  and  (b)  the  Secretary  (HHS). 
after  consultation  with  a  panel  of 
experts  in  pertinent  disciplines  (for 
example:  science,  medicine,  education, 
ethics,  and  law)  and  following 
opportimity  for  public  review  and 
comment,  determines  either:  (1)  That 
the  research  in  fact  satisfies  the 
conditions  of  45  CFR  46.404,  46.405,  or 
46.406,  or  (2)  that  the  following 
conditions  are  met:  (i)  The  research 
presents  a  reasonable  opportunity  to 
fiirther  the  understanding,  prevention, 
or  alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  (ii)  the  research  will  be 
conducted  in  accordance  with  soimd 
ethical  principles;  and  (iii)  adequate 
provisions  are  made  for  soliciting  the 
assent  of  children  and  the  permission  of 
their  parents  or  guardians,  as  set  forth 
in  45  CFR  46.408. 

HHS  received  a  request  fix)m  the 
University  of  California.  Los  Angeles 
(UCLA)  pursuant  to  the  provisions  of 
HHS  regulations  at  45  CFR  46.407.  The 
principal  investigator  of  the  above- 
referenced  research  protocol.  Dr.  Paul 
Krogstad,  proposes  a  longitudinal  study 
evaluating  the  pathogenic  properties  of 
Human  Immunodeficiency  Virus  (HIV), 
the  suppressive  and  selective  power  of 
antiretroviral  therapy,  and  the 
regenerative  capacity  of  the  immime 
system  in  adolescents  and  young  adults 
ages  13  to  24  years  with  perinatally- 
acquired  HIV  infection,  compared  with 
two  age-matched  control  groups: 
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adolescents  who  acquired  HIV  infection 
via  adult  behaviors  (sexual  contact  and 
illicit  drug  use),  and  seronegative 
adolescents.  The  proposed  research 
protocol  would  be  funded  by  the 
National  Institute  of  Allergy  and 
Infectious  Diseases,  National  Institutes 
of  Health  (NIH).  under  grant  number 
ROl AI  051996. 

The  specific  aims  of  the  study  are:  (1) 
To  compare  quantitative  parameters  of 
thymopoiesis  and  T  cell  turnover  in 
adolescents  and  young  adults  with 
perinatal  HIV  infection  with  those  from 
age-matched  individuals  with  HFV 
acquired  via  recent  adult  behaviors  and 
seronegative  control  subjects:  (2)  to 
evaluate  the  impact  of  viral  factors  on 
th)miopoiesis  of  HIV  infected 
adolescents;  and  (3)  to  examine  the 
cellular  immune  responses  of 
perinatally-infected  adolescents.  The 
long  term  aims  of  the  study  are  to  better 
understand  the  immunological  status 
and  prognosis  of  long-term  survivors  of 
perinatal  HIV,  and  to  identify  possible 
therapeutic  strategies  to  promote  a 
normal,  healthy  lifespan  for  these 
individuals.  The  proposed  study  would 
enroll  a  total  of  60  to  9(J  adolescents  and 
yoimg  adults  (20-30  subjects  in  each 
group)  and  would  involve 
approximately  six  clinic  visits  at  six. 
month  intervals  (four  visits  for  control 
subjects)  over  a  30-month  period,  during 
which  medical  histories  will  be 
obtained  and  physical  exams,  blood 
drawing  and  CT  exams  will  be 
performed.  At  the  second  visit  (six 
months  following  initial  enrollment), 
approximately  5-10  subjects  from  each 
group  (15  to  30  total)  will  be  asked  to 
participate  in  a  substudy  of  this  research 
protocol.  During  this  substudy,  subjects 
would  be  admitted  to  the  General 
Clinical  Research  Center  (GCRC)  and  be 
infused  intravenously  over  a  24-houj 
period  with  a  deuteriimi-labeled  glucose 
solution,  and  would  have  blood  drawn 
at  several  intervals  thereafter.  Under  the 
protocol,  if  the  glucose  infusion  does 
not  permit  adequate  labeling  of  immune 
cells,  subjects  would  receive  70% 
deuterium-labeled  water  orally  over  24 
hours  in  the  GCRC.  Subjects  woxUd  be 
sent  home  with  additional  aliquots  70% 
deuterium-labeled  water  to  be 
consumed  2  to  3  times  per  week  for  four 
weeks,  and  additional  blood  drawing 
would  be  performed  during  that  period. 

In  July  2002,  UCLA  forwarded  this 
protocol  to  the  Secretary  of  HHS  for 
consideration  under  45  CFR  46.407, 
following  the  determination  by  the 
UCLA  IRB  that  the  substudy  of  the 
proposed  research  described  above 
could  not  be  approved  irnder  45  CFR 
46.404,  46.405,  or  46.406,  but  was 
suitable  for  review  imder  45  CFR 


46.407.  The  IRB  found  that  the  substudy 
was  not  designed  to  provide  direct 
benefit  to  any  of  the  subjects.  The  IRB 
also  found  that  the  administration  of 
deuterium-labeled  glucose  in  healthy 
adolescents  did  not  address  a  disorder 
or  condition  in  that  specific  subject 
population.  The  IRB  found,  however, 
that  the  proposed  research  presented  a 
reasonable  opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children. 

Experts  in  relevant  disciplines  have 
reviewed  this  protocol  and  each  have 
provided  recommendations  to  the 
Secretary  of  HHS.  In  this  Federal 
Register  Notice,  HHS  solicits  public 
review  and  comment  pursuant  to  the 
requirements  of  45  CFR  46.407.  The 
Secretary  of  HHS  will  consider  the 
experts'  recommendations  and  the 
public  comments  in  making  a  final 
determination  regarding  whether  or  not 
HHS  should  support  this  research. 

In  particular,  comments  are  solicited 
on  the  following  questions:  (1)  What  are 
the  types  and  degrees  of  risk  that  this 
research  presents  to  the  subjects;  (2) 
what  are  the  potential  benefits,  if  any, 
to  the  subjects  and  to  children  in 
general;  (3)  does  the  research  present  a 
reasonable  opportunity  to  further  the 
understanding,  prevention,  or 
alleviation  of  a  serious  problem 
affecting  the  health  or  welfare  of 
children;  (4)  if  conducted  as  proposed 
in  the  above-cited  protocol,  would  the 
research  be  conducted  in  accordance 
with  sound  ethical  principles;  and  (5) 
have  adequate  provisions  been  made  for 
soliciting  the  assent  of  children  and  the 
permission  of  their  parents  or 
guardians?  In  formulating  a  response  to 
question  (4),  commenters  may  wish  to 
consider  whether  the  proposed  protocol 
satisfies  all  the  requirements  imder  HHS 
regidations  at  45  CFR  46.111  (criteria  for 
IRB  approval  of  research). 

All  written  comments  concerning  this 
matter  should  be  submitted  to  Ms. 
Kelley  Booher,  Division  of  Policy, 
Plaiming,  and  Special  Projects,  Office 
for  Human  Research  Protections,  1101 
Wootton  Parkway,  Suite  200,  The  Tower 
Building,  Rockville,  MD  20852, 
telephone  nimiber  (301)  402-5942  (not 
a  toll-fr«e  number).  Comments  also  may 
be  sent  via  facsimile  at  (301)  402-2071 
or  by  e-mail  to: 
407panel04@osophs.dhhs.gov. 

Materials  to  be  available  for  public 
review  on  the  OHRP  Web  page 
(available  at:  http:// 
ohrp.osophs.  dhhs.gov/paneIs/407- 
04pnl/pindex.htin)  will  include 
correspondence  from  UCLA  referring 
the  proposed  research  protocol  to  the 


Secretary  of  HHS  for  consideration 
under  45  CFR  46.407;  the  original  IRB 
protocol  application;  correspondence 
between  the  UCLA  IRB  and  the 
principal  investigator;  relevant  excerpts 
of  the  NIH  grant  application,  the 
parental  permission  and  assent 
documents;  and  reports  from  each  of 
experts  pursuant  to  45  CFR  46.407.  A 
paper  copy  of  the  information 
referenced  here  is  available  upon 
request. 

Dated:  July  9,  2003. 

Arthur  J.  Lawrence, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Heal  til. 

[FR  Doc.  03-17916  Filed  7-15-03;  8:45  am] 

BHXING  CODE  4150-a6-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Immigration  and  Nationality  Act, 
Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Director,  Centers  for 
Disease  Control  and  Prevention,  with 
authority  to  redelegate,  the  authorities 
vested  in  the  Secretary  of  Health  and 
Human  Services  under  section  412(b)(4) 
of  the  Immigration  and  Nationality  Act 
(8  U.S.C.  1522(b)(4)),  as  amended 
hereafter. 

This  delegation  shall  be  exercised 
under  the  Department's  existing 
delegation  of  authority  and  policy  on 
regulations. 

This  delegation  is  effective  upon 
signature.  In  addition,  I  hereby  affirm 
and  ratify  any  action  taken  by  the 
Director,  Centers  for  Disease  Control 
and  Prevention  or  her  subordinates 
which  involve  the  exercise  of  the 
authorities  delegated  herein  prior  to  the 
effective  date  of  the  delegation 

Dated:  July  3,  2003. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  03-17918  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4160-18-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

t600ay-03-95] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1 995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
sununaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  OfBcer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accxuBcy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  ta  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  OfBcer.  1600  Clifton  Road, 
MS-D24,  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Increasing  Cervical 
Cancer  Screening  in  Never/Rarely 
Screened,  Black  Women:  Phase  I— 
N^w— National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Black  women  in  the  United  States 
have  higher  incidence  of  cervical  cancer 
than  White  women  and  higher  mortality 
from  cervical  cancer  than  White  women. 


Cancer  mortality  data  from  1974-1994 
for  Black  women  show  stable, 
geographic  patterns  of  cervical  cancer 
mortality  predominantly  in  the 
southeastern  part  of  the  United  States. 
While  screening  rates  of  Black  women 
are  shovra  to  be  similar  to  White 
women,  subgroups  of  Black  women  may 
remain  unscreened  or  under-screened 
(more  than  three  years  since  last  Pap 
test),  specifically  those  who  are 
inedically  uninsured  or  underinsured  or 
live  in  rural  areas  of  the  coimtry. 
Screening  rates  are  particularly  low  for 
women  without  access  to  health  care. 
-  The  purpose  of  this  project  is  to 
conduct  formative  research  to  better 
imderstand  why  some  Black  women 
ages  40  to  64  do  not  participate  in 
cervical  cancer  screening.  The  proposed 
study  will  use  focus  groups  and 
personal  interviews  to  gather 
information  that  will  be  used  to  gmde 
future  intervention  strategies  to  increase 
cervical  cancer  screening  in  never  or 
rarely  screened  Black  women.  There    ■ 
will  be  no  cost  to  respondents. 


Respondents 


Black  women  ages  40-64 
Total 


No.  of 
respondents 


240 


No.  of  re- 
sponses per 
respondent 


1 


Average  bur- 
den (jer  re- 
sponses (in 
hrs.) 


90/60 


Total  burden 
(in  hrs.) 


360 


360 


1 

Datbd:  July  10,  2003. 

Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17943  Filed  7-15-03;  8:45  am) 

BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-96] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  secUon  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 


instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  bm-den  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Final  Evaluation  of 
the  Effectiveness  of  Targeted  Lookback 
for  Identifying  Transfusion  Recipients 
Who  Receive  Blood  That  May  Have 
Been  Contaminated  with  Hepatitis  C 
Virus— New— National  Center  for 


Infectious  Diseases  (NCID),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

In  1998  the  Food  and  Drug 
Administration  (FDA)  issued  guidelines 
to  blood  collection  establishments  and 
transfusion  services  for  the  notification 
of  persons  who  received  blood  or  blood 
components  from  donors  who 
subsequently  tested  positive  for 
antibody  to  hepatitis  C  virus  (anti-HCV) 
using  a  licensed  multiantigen  screening 
assay.  Blood  collection  establishments 
were  to  identify  potentially  HCV- 
contaminated  blood  products  and 
inform  transfusion  services  of  these 
units.  The  transfusion  services  were 
then  to  attempt  to  notify  the  recipients 
of  these  products  and  encourage  these 
recipients  to  be  tested  for  HCV 
infection.  Recently,  the  FDA  revised 
their  original  guidance,  extending  the 
lookback  period  for  these  multiantigen 
screened  donors  and  including  in  the     » 
lookback  process  donors  who  tested 
anti-HCV  positive  using  an  earlier 
single-antigen  screening  assay '. 

'  Food  and  Drug  .Administration.  Guidance  For 
Industry.  "Lookback"  for  Hepatitis  C  Virus  (HCV): 
Product  Quarantine,  Consignee  Notification, 

Contiiiued 
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CEXD,  in  collaboratioD  with  the  FDA, 
has  been  charged  with  the  responsibility 
of  evaluating  this  nationwide 
notification  process.  An  interim 
nationwide  survey  (0920-0462)  of  blood 
collection  establishments  and 
transfusion  services  was  conducted  in 
December  1999  to  determine  the 
progress  that  had  been  made  to  date  and 
sunmiarize  the  lookback  results.  The 
objective  of  this  study  is  to  resurvey  the 
blood  collection  establishments  and 
transfusion  services  to  obtain  final 
results  and  assess  the  overall 
effectiveness  of  the  targeted  lookback  for 


identifying  persons  infected  with  HCV. 
The  evaluation  has  two  specific  aims: 

1.  Determine  the  effectiveness  of 
targeted  lookback  for  identifying  prior 
transfusion  recipients  with  HCV 
infection,  including  the  proportion  of 
recipients  identified  who  are  still  alive, 
the  proportion  of  those  alive  who  were 
successfully  notified,  the  proportion  of 
those  notified  who  have  already  been 
tested,  the  proportion  of  those  notified 
who  get  tested  as  a  result  of  the 
notification,  and  the  proportion  of  those 
tested  who  are  HCV  positive. 


2.  Determine  the  cost-effectiveness  of 
targeted  lookback,  including  resources 
(person-hours,  costs  of  recipient 
notification  and  testing,  etc.)  utilized  by 
blood  collection  establishments  and 
transfusion  services  for  implementation 
of  the  lookback  protocol. 

The  evaluation  will  comprise  the 
following  components:  ' 

1.  A  nationwide  survey  of  blood 
collection  establishments. 

2.  A  nationwide  survey  of  transfusion 
services. 

The  total  cost  to  respondents  is  their 
time  to  complete  the  survey. 


Respondents 

No.  of 
respondents 

tsto.  of  re- 
sponses per 
respondent 

Average  bur- 
den per  re- 
sponse (in 
hrs.) 

Total  burden 
(in  hrs.) 

B(ood  cotlection  establishment  

140 
5.000 

1 
1 

5 
5 

700 

25,000 

Transfusion  services 

Total 

25,700 

Dated:  July  10,  2003 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-17944  Filed  7-15-03;  8:45  am] 

BHJJNG  CODE  4ie3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Pubhc  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
Usted  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville, 


Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Detection  of  Mutational  Frequency  in 
Human  Bone  Marrow 

Neal  S.  Young  et  al.  (NHLBI) 

DHHS  Reference  No.  E-320-2002  filed 
06  Nov  2002 

Licensing  Contact:  Fatima  Sayyid;  301/ 
435-4521;  sayyidf@mail.nih.gov 

To  date  there  have  been  no  adequate 
methods  to  determine  the  frequency  of 
mutations  in  humans.  This  invention 
discloses  a  method  of  measuring  the 
mutational  fi^uency  of  a  mitochondrial 
DNA  sequence  by  sequencing 
mitochondrial  DNA  from  clonally 
expanded  single  cells  such  as  CD34+ 
human  stem  cells.  Sequencing  for 
mitochondrial  DNA  polymorphisms  and 
mutations  may  also  be  useful  as  a 
general  method  to  detect  minimal 
residual  disease  in  leukemia.  The 
mitochondrial  genome  is  particularly 
susceptible  to  mutations  and  these  may 
be  used  to  measure  genomic 
mutagenesis  by  virtue  of  comparison. 
The  application  of  this  invention 
includes  the  determination  of 
mutational  frequency  after 
chemotherapy,  radiation,  environmental 
toxic  exposure  and  genetic  disease.  The 
invention  also  provides  a  screening  for 
an  agent  that  has  a  mutagenic  effect  on 
a  cell. 


Structurally  Rigid  Dopamine  D3 
Receptor  Selective  Ligands  as  Cocaine 
and  Methamphetamine  Abuse 
Therapeutics 

Amy  Newman  et  al.  (NIDA) 

DHHS  Reference  No.  E-251-2002/0- 

US-01  filed  14  Sep  2002 
Licensing  Contact:  Norbert  Pontzer;  301/ 

435-5502;  np59n@nih.gov 

The  dopamine  D3  receptor  subtype 
has  been  implicated  in  a  nuimber  of 
central  nervous  system  (CNS)  disorders 
including  but  not  limited  to  drug  abuse, 
schizophrenia  and  Parkinson's  disease. 
Since  D3  receptor  ligands  show  efficacy 
in  animal  models  of  cocaine  self- 
administration  and  Parkinson's  disease, 
there  has  been  a  significant  effort  to 
design  and  develop  novel  dopamine  D3 
ligands.  However  most  currently  known 
compounds  are  highly  lipophilic, 
leading  to  poor  bioavailablility  and 
toxicity,  or  are  not  highly  D3  selective. 

The  present  invention  provides  a 
family  of  structurally  rigid,  potent  and 
selective  D3  receptor  antagonists  and 
partial  agonists  with  lowered 
lipophilicity.  Bioavailable  compounds 
that  bind  vdth  high  affinity  and 
selectivity  to  D3  receptors  can  not  only 
provide  important  tools  with  which  to 
study  the  structure  and  function  of  this 
receptor  subtype,  but  may  also  have 
therapeutic  uses  in  psychiatric, 
behavioral  and  neiut)logic  disorders. 
More  information  on  these  potential 
therapeutic  agents  was  recently 
published  in  Newman  et  al.,  Bioorganic 


Further  Testing,  Product  Disposition,  and 
Notification  of  Transfusion  Recipients  Based  on 


Donor  Test  Results  Indicating  Infection  with  HCV 


Rockville,  MD:  Center  for  Biologies  Evaluation  and 
Research  (CBER).  December  2001. 
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Medicinal  Chemistry  Letters  13  (2003) 
2179-2183. 

Oral  Treatment  of  Hemophilia 

Oral  Alpan  et  al.  (NIAID) 

DHHS  Reference  No.  E-281-2001/0- 

PCT-02  filed  02  Aug  2002  (PCT/ 

US02/24544) 
Licensing  Contact:  Fatima  Sayyid;  301/ 

435-4521;  sayyidfSlmail.nih.gov 

This  invention  portrays  a  simple 
method  for  treatment  of  antigen- 
deficiency  diseases  by  orally 
administering  to  a  subject  a 
therapeutically  effective  amoimt  of  the 
deficient  antigen,  wherein  the  antigen  is 
not  present  in  a  liposome.  This  method 
increases  hemostasis  in  a  subject  having 
hemophilia  A  or  B,  by  orally 
administering  to  the  hemophiliac  a 
then^eutically  effective  amount  of  the 
appropriate  clotting  factor,  sufficient  to 
induce  oral  tolerance  and  supply 
exogenous  clotting  factor  to  the  subject. 

Long-Acting  Insulinotropic  Peptides 
and  Uses  Thereof 

Dr.  Josephine  Egan  et  al.  (NIA) 
Serial  No.  60/309,076  filed  31  Jul  2001- 
PCT/US02/24141  filed  30  Jul  2002 
Licensing  Contact:  Pradeep  Ghosh; 
301/435-5282;  gAosApiigmaj7.ni7i.gov 

Type-2  diabetes  and 
neurodegeneration  (e.g.,  Alzheimer's 
disease,  Parkinson's  disease,  peripheral 
neuropathy,  stroke)  are  leading  causes" 
of  death  in  the  United  States  and 
worldwide.  The  present  invention 
pertains  to  the  disclosure  of  novel 
peptide  analogues  of  Glucagons-like 
pepUde-1  (GLP-1)  and  Exendin-4  and 
their  uses  in  the  treatment  of  (i)  diabetes 
and  (ii)  neurodegenerative  disorders. 

(i)  Type-2  diabetes  is  caused  by 
dysfunction  of  the  pancreatic  beta  cells 
that  may  result  in  concomitant  decrease 
in  insulin  production.  Insulin 
replacement  has  been  an  effective 
therapy  for  the  treatment  of  Type-2 
diabetes.  However,  insulin  therapy, 
although  life  saving,  does  not  restore 
normal  levels  of  glucose  and 
postprandial  levels  of  glucose  continues 
to  be  excessively  high  in  individuals  on 
insulin  therapy.  Further,  the  therapy 
may  result  in  adverse  effects  including 
hypeiglycemia,  hypoglycenija, 
metabolic  acidosis  and  ketosis. 
Therefore,  a  better  therapeutic  formula 
may  be  needed  that  may  increase  the 
efficacy  of  the  treatment  and  minimize 
the  side  effects.  The  present  invention 
discloses  a  method  of  treating  a  subject 
with  diabetes  with  novel  GLP-1/ 
Exendin-4  peptides.  These  are  GLP-1 
agonists  and  elicit  insulinotropic 
actions. 

(ii)  The  GLP-1  receptor  is 
additionally  found  in  the  brain  as  well 


as  associated  to  pancreatic  islets  cells. 
Its  stimulation  in  brain  has  been  foimd 
to  be  neurotrophic  and  neuroprotective 
in  both  tissue  culture  and  in  vivo  against 
a  variety  of  toxic  insults.  Peptides  of  the 
said  invention  possess  activity  in  a 
variety  of  predictive  models  of 
neurodegeneration,  and  may  have 
potential  in  a  variety  of  diseases  both 
associated  (peripheral  neuropathy)  and 
imassociated  (Alzheimer's  disease, 
Parkinson's  disease,  stroke  and 
peripheral  neuropathy)  with  diabetes  (J. 
Alz.  Dis.  4:  487-96,  2002;  J.  Pharmacol. 
Exp.  Ther.  300:958-66,  2002  &  302:881- 
888,  2002,  TIPS  in  press). 

In  conclusion,  compounds  of  the 
present  patent  application  possess 
potent  insulinotrophic,  neuroprotective 
and  neurotrophic  effects  that  derive 
from  their  GLP-l  agonist  action  and 
may  have  a  great  market  potential  as 
therapeutic  agents  for  the  treatment  of 
diabetes  and/or  neurodegenerative 
disorders. 

Dated:  July  10,  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes  of 
Health  ' 

[FR  Doc.  03-18009  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  4140-01-4> 


DEPARTMEffr  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Nome  o/Com/nittee.- National  Cancer 
Institute  Special  Emphasis  Panel, 
Development  of  High-Yield  Technologies  for 
Isolating  Exfoliated  Cells  in  Body  Fluids. 

Date:  July  30,  2003. 

Time:  12  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 


Place:  National  Institutes  of  Health,  61 16 
Executive  Boulevard,  Rockville,  MD  20852, 
(Telephone  Conference  Call). 

Contact  Person:  Sherwood  Githens,  PhD. 
Scientific  Review  Administrator,  Special 
Review  and  Logistics  Branch,  National 
Cancer  Institute,  National  Institutes  of 
Health,  6116  Executive  Boulevard,  Room 
8068,  Bethesda,  MD  20892,  (301)  435-1822. 

This  notice  is  beine  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research^  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  ConU-ol,  National  Institutes  of  Health 
HHS) 

Dated:  July  10,  2003. 

Anna  P.  Snoufier, 

Acting  Director,  Office  of  Federal  Advisorv 
Committee  Policy. 

(FR  Doc.  03-18006  Filed  7-15-03;  8:45  am) 
BUJNG  CODE  414&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  The 
Agricultural  Health  Study— Coordinating 
Center. 

Date:  July  18,  2003. 

Time:  12  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  National  Institutes  of  Health,  6116 
ExecuUve  Boulevard,  Rockville,  MD  20851, 
(Telephone  Conference  Call). 

Contact  Person:  C.  Michael  Kerwin,  PhD, 
MPH,  Scientific  Review  Administrator, 
Special  Review  and  Logistics  Branch, 
Division  Of  Extramural  Activities,  National 
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Cancer  Institute,  National  Cancer  Institute, 
National  Institutes  Of  Health,  6116  Executive 
Boulevard,  Room  8057,  MSC  8329.  Bethesda, 
MD  20892-8329,  301-496-7421, 
kerwinm@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  10,  2003. 

Anna  P.  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-18007  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Ptirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c){4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personad  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

.Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Review  of 
Administrative  Supplement  Applications  for 
Disseminating  Evidence-based  Inter\'ention 
Research  Products. 

Date:  August  4,  2003. 

rime;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  program 
documents. 

P/oce:  National  Institutes  of  Health,  6130 
Executive  Blvd,  Conference  Room  C, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Cynthia  Vinson,  MPA, 
Program  Analyst.  National  Cancer  Institute, 
Division  of  Cancer  Control  and  Populations 
Sciences.  6130  Executive  Blvd.,  Room  7046, 
Bethesda,  MD  20892,  301/594-5906. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  July  10,  2003 
Anna  P.  SnoufTer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-18008  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Institutes  of  Health;  National 
Institute  of  Environmental  Health 
Sciences;  Notice  of  a  Meeting  of  the 
Scientific  Advisory  Committee  on 
Alternative  Toxicological  Methods 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Scientific  Advisory  Committee  on 
Alternative  Toxicological  Methods 
(SACATM)  on  August  12-13,  2003,  in 
the  Rodbell  Auditorium,  Rail  Building 
at  the  National  Institute  of 
Environmental  Health  Sciences, 
Research  Triangle  Park,  NC.  The 
meeting  begins  each  day  at  8:30  a.m. 

Agenda 

The  meeting  is  being  held  on  August 
12-13,  2003  from  8:30  a.m.  until 
adjoiuimient  and  is  open  to  the  public 
with  attendance  limited  only  by  the 
space  available.  Individuals  who  plan  to 
attend  are  asked  to  register  with  the 
NTP  Executive  Secretary  (NTP  Liaison 
and  Scientific  Review  Office,  NIEHS, 
P.O.  Box  12233,  Research  Triangle  Park, 
NC  27709;  telephone:  919-541-0530; 
facsimile:  919-541-0295  or 
woIfe.niebs.nih.gov).  The  names  of  those 
registered  will  be  given  to  the  NIEHS 
Sectmty  Office  in  order  to  gain  access 
to  the  campus.  Persons  attending  who 
have  not  pre-registered  may  be  asked  to 
provide  pertinent  information  about  the 
meeting,  j.e.,  title  or  host  of  meeting 
before  gaining  access  to  the  campiis.  All 
visitors  (whether  or  not  you  are  pre- 
registered)  will  need  to  be  prepared  to 
show  2  forms  of  identification  (ID,  e.g., 
driver's  license,  government  ID). 

Persons  needing  special  assistance, 
such  as  sign  language  interpretation  or 


other  reasonable  accommodation  in 
order  to  attend,  are  asked  to  notify  the 
NTP  Executive  Secretary  at  least  seven 
business  days  in  advance  of  the  meeting 
(see  contact  information  above).  Plans 
are  underway  for  making  this  meeting 
available  for  viewing  on  the  Internet 
(http://www.niehs.nih.gov/extemal/ 
video.htm). 

A  preliminary  agenda  is  provided 
below.  A  copy  of  the  agenda,  committee 
roster,  and  any  additional  information, 
when  available,  will  be  posted  on  the 
NTP  Web  site  [http://ntp- 
server.niehs.nih.gov)  or  available  upon 
request  to  the  NTP  Executive  Secretary 
(contact  information  provided  above). 
Following  the  meeting,  summary 
minutes  will  be  prepared  and  available 
through  the  NICEATM/ICCVAM  Web 
site  (http://iccvam.niehs.nih.gov)  and 
upon  request  to  the  NTP  Liaison  and 
Scientific  Review  Office  (contact 
information  above). 

Preliminary  Agenda 

Scientific  Advisory  Committee  on 
Alternative  Toxicological  Methods 
August  12-13,  2003 

Rodbell  Auditoriiun,  Rail  Building, 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS),  Research 
Triangle  Park,  NC  27709 

August  12,  2003 

8:30  a.m.— Call  to  Order  and 

Introductions 
Welcome  from  the  NIEHS  Director 
National  Toxicology  Program  Update 
Update  on  Activities  of  me  NTP 

Center  for  the  Evaluation  of 

Alternative  Toxicological  Methods 

and  the  Interagency  Coordinating 

Committee  on  the  Validation  of 

Alternative  Methods 
Update  on  Activities  of  the  European 

Centre  for  the  Validation  of 

Alternative  Methods 
U.S.  Federal  Agency  Efforts  in  Test 

Method  Development  and 

Validation 

•  Environmental  Protection  Agency 

•  National  Center  for  Toxicological 
Research  of  the  Food  and  Drug 
Administration 

11:50  a.m. — Lunch  Break  (on  your  own) 
1  p.m. 

•  U.S.  Department  of  Agriculture 

•  National  Institutes  of  Health,  Office 
of  the  Director 

•  National  Cancer  Institute 

•  National  Lnstilute  of  Environmental 
Health  Sciences  and  the  NTP 

Public  Comments 
5  p.m. — Adjourn 

August  13,  2003 

8:30  a.m. — Introductions  and  Call  to 
Order 


Federal  Register / Vol.  68,  No.  136 /Wednesday.  July  16,  2003 / Notices 


42067 


Application  of  GLPs  to  In  Vitm  Test 
Methods 

•  ICCVAM/ECVAM  Proposal  for 
Development  of  International 
Guidance 

•  ECVAM  Guidelines  for  Good  Cell 
Culture  Practices 

•  Public  Comments 

Minimum  Performance  Standards  for 
Test  Methods 

•  MPS  for  In  Vitro  Corrosivity 
J  Methods 

•  Public  Comments 

In  Vitro  Endocrine  Binding  and 
Transcriptional  Activation  Assays: 
Minimum  Procedural  Standards 
and  Reference  Chemicals 

•  Public  Conunents 

12:(B  p.m. — Lunch  (on  your  own) 
1  p.m.— Overview  of  ILSI/HESI  Work 
Group's  Activities  on  Identification 
of  Biomarkers  of  Toxicity  and 
Summary  of  First  Meeting 
Validation  of  Genetically  Modified 
Mouse  Models 

•  Public  Comments 
2:45  p.m. — Adjoiun 

Public  Comment  Welcome 

•  Public.input  at  this  meeting  is 
invited  and  time  is  set  aside  for  the 
presentation  of  public  comments  on  any 
agenda  topic.  Each  organization  is 
allowed  one  time  slot  per  agenda  topic. 
At  least  7  minutes  will  be  allotted  to 
each  speaker,  and  if  time  permits,  may 
be  e3Ctended  to  10  minutes.  In  order  to 
facilitate  planning  for  this  meeting, 
persons  wishing  to  make  an  oral 
presentation  are  asked  to  notify  the  NTP 
Executive  Secretary  (contact 
information  above)  by  August  4,  2003, 
and  to  provide  their  name,  affiliation, 
mailing  address,  phone,  fax,  e-mail,  and 
sponsoring  organization  (if  any). 
Registration  for  oral  comments  will  also 
be  available  on-site,  although  time 
allowed  for  presentation  by  on-site 
registrants  may  be  less  then  that  for  pre- 
registered  speakers  and  will  be 
determined  by  the  number  of  persons 
who  register  at  the  meeting. 

Persons  registering  to  make  oral 
comments  are  asked,  if  possible,  to 
provide  a  copy  of  their  statement  to  the 
NTP  Executive  Secretary  (contact 
information  above)  by  August  4,  2003, 
to  enable  review  by  the  SACATM  and 
NIEHS/NTP  staff  prior  to  the  meeting. 
Written  statements  can  supplement  and 
may  expand  the  oral  presentation.  If 
registering  on-site  and  reading  from 
vkTitten  text,  please  bring  40  copies  of 
the  statement  for  distribution  to  the 
SACATM  and  NIEHS/NTP  staff  and  to 
supplement  the  record.  Written 
comments  received  in  response  to  this 
notice  will  be  posted  on  the  NTP  Web 
site  [http://ntp-server.niehs.nih.gov). 


Persons  may  also  submit  written 
comments  in  lieu  of  making  oral 
comments.  Written  conunents  should  be 
sent  to  the  NTP  Exec-utive  Secretary  and 
should  be  received  by  August  4,  2003, 
to  enable  review  by  the  SACATM  and 
NIEHS/NIH  prior  to  the  meeting. 
Persons  submitting  vmtten  comments 
should  include  their  name,  affiliation, 
mailing  address,  phone,  fax,  e-mail,  and 
sponsoring  organization  (if  any)  with 
the  document. 


Background 

The  SACATM  was  chartered  January 
9,  2002,  to  ftdfiU  section  3(d)  of  Public 
Law  106-545,  the  ICCVAM 
Authorization  Act  of  2000  (42  U.S.C. 
285/-3(d)]  and  is  composed  of  scientists 
fit)m  the  public  and  private  sectors 
(Federal  Register:  March  13,  2002:  Vol. 
67.  No.  49,  page  11358).  The  SACATM 
provides  advice  to  the  Director  of  the 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS).  the 
Interagency  Coordinating  Committee  on 
the  Validation  of  Alternative 
Toxicological  Methods  (ICCVAM).  and 
the  National  Toxicology  Program  (NTP) 
Interagency  Center  for  the  Evaluation  of 
Alternative  Toxicological  Methods 
(NICEATM)  regarding  statutorily 
mandated  duties  of  the  ICCVAM  and 
activities  of  the  NICEATM.  The 
committee's  charter  is  posted  on  the 
Web  at  http://iccvam.niehs.nih.gov  and 
is  available  in  hard  copy  upon  request 
from  the  NTP  Executive  Secretary 
(contact  information  above). 

Dated:  July  9,  2003. 
Samuel  Wilson, 

Deputy  Director.  National  Institute  of 
Environmental  Health  Sciences. 
[FR  Doc.  03-18012  Filed  7-15-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program  (NTP); 
National  Institute  of  Environmental 
Health  Sciences  (NIEHS);  National 
Institutes  of  Health  (NIH);  NTP 
Interagency  Center  for  ttie  Evaluation 
of  Alternative  Toxicological  Methods 
(NICEATM)  Request  for  Existing 
Dermal  and  Ocular  Irritancy  Chemical 
Test  Data  From  Animal  and  Human 
Studies  Using  Standardized  Testing 
Methods 

Summary 

The  Interagency  Coordinating 
Committee  on  the  Validation  of 
Alternative  Methods  (ICCVAM)  and 
NICEATM  are  collaborating  with  the 


European  Centi«  for  the  Validation  of 
Alternative  Methods  (ECVAM)  to 
conduct  a  validation  study  on  in  vitro 
test  methods  for  assessing  dermal 
irritation.  Futiu^  collaborative 
validation  studies  may  evaluate 
alternative  methods  for  assessing  ocidar 
irritancy  or  other  hazard  endpoints.  On 
behalf  of  ICCVAM,  the  NICEATM 
requests  the  submission  of  existing  daU 
on  commercially  available  chemicals 
tested  for  skin  irritancy  in  rabbits  using 
current  standardized  testing  methods 
(e.g.,  EPA  1998a;  EPA  1998b;  OECD 
2001).  These  data  will  be  used  to  help 
identify  appropriate  reference  chemicals 
(i.e.,  those  with  high-quality  in  vivo 
testing  data)  for  use  in  the  validation 
study.  NICEATM  welcomes  the 
submission  of  existing  data  from  both 
human  and  animal  studies  and  is  also 
interested  in  any  hiunan  post-marketing 
or  occupational  exposure/surveillance 
data  that  might  be  available  for  these 
chemicals.  NICEATM  also  requests  the 
submission  of  existing,  high  quality 
ocular  irritation  data  that  might  be  used 
to  identify  appropriate  reference 
chemicals  for  future  validation  studies 
of  in  vitro  ocular  irritancy  test  methods. 
Data  are  sought  from  studies  conducted 
to  comply  with  Federal  or  other 
national/  international  testing 
requirements  that  may  not  be  publicly 
available  because,  (1)  it  was  submitted 
to  regulatory  authorities,  but  cannot  be 
released  to  the  public  by  regidatory 
authorities,  or  (2)  there  is  no 
requirement  to  submit  the  data  to 
regulatory  authorities. 

Request  for  Submission  of  Chemical 
and  Protocol  Information/rest  Data 

Data  and  other  information  submitted 
in  response  to  this  notice  should  be  sent 
by  mail,  fax  or  e-mail  to  NICEATM  [Dr. 
William  S.  Stokes,  Director,  NICEATM 
NIEHS,  PO  Box  12233,  MD  EC-17. 
Research  Triangle  Park,  NC,  27709. 
(phone)  919-541-2384.  (fax)  919-541- 
0947,  (e-mail)  iccvam@niehs.nih.gov]  by 
noon  on  September  2,  2003  in  order  to 
ensure  their  consideration  for  the 
upcoming  in  vitro  dermal  irritation 
validation  study.  However,  data  and 
information  received  after  this  date  will 
be  periodically  compiled  and  added  to 
the  database  maintained  by  NICEATM. 
All  chemical  and  protocol  information/ 
test  data  submitted  in  response  to  this 
notice  will  be  publicly  available  upon 
request  to  NICEATM. 

When  submitting  chemical  and 
protocol  information/test  data,  please 
reference  this  Federal  Register  notice 
and  provide  appropriate  contact 
information  (name,  affiliation,  mailing 
address,  phone,  fax.  e-mail,  and 
sponsoring  organization,  as  applicable). 
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NICEATM  prefers  data  to  be  submitted 
as  copies  of  pages  firom  applicable  study 
notebooks  and/or  study  reports,  if 
available.  Each  submission  for  a 
chemical  should  preferably  include  the 
following  information,  as  appropriate: 

•  Common  and  trade  name 

•  Chemical  Abstracts  Service  Registry 
Number  (CASRN) 

•  Chemical  and/or  product  class 

•  Commercial  source 

•  Rabbit  skin/eye  test  protocol  used 

•  Human  skin/eye  test  protocol  used 

•  Individual  animal/human  responses 
at  each  observation  time 

•  The  extent  to  which  the  study 
complied  with  National  or  International 
Good  Laboratory  Practice  (GLP) 
guidelines  ' 

•  Date  and  testing  organization 
Those  persons  submitting  data  on 

chemicals  tested  for  skin  and/or  ocular 
irritancy  in  rabbits  are  referred  to  the 
European  Centre  for  Ecotoxicology  and 
Toxicology  of  Chemicals  (ECETOC) 
Report  No.  66:  Skin  Irritation  and 
Corrosion:  Reference  Chemicals  Data 
Bank  (March  1995)  and  ECETOC 
Technical  Report  No.  48:  Eye  Irritation: 
Reference  Chemicals  Data  Bank  (Second 
Edition,  June  1998),  respectively,  for 
examples  of  the  experimental  animal 
study  information  and  data  that  are 
requested  in  this  notice.  Both  reports 
may  be  ordered  from  the  ECETOC  Web 
site  at:  http://www.ecetoc.org.  Those 
persons  submitting  data  on  chemicals 
tested  for  skin  irritation  in  humans  are 
referred  to  Phillips,  et  al.  (1972)  for 
examples  of  the  types  of  human  study 
information  and  data  that  are  requested 
in  this  notice. 

The  NICEATM  will  compile 
information  and  test  data  received  by 
the  deadline  for  consideration  by 
ICCVAM  and  the  ICCVAM  Dermal 
Corrosivity  and  Irritancy  Working 
Group  (DCIWG).  These  groups  will 
review  the  data  and  identify  chemicals 
that  might  be  appropriate  for  use  in  the 
upcoming  validation  study  on  in  vitro 
test  methods  for  dermal  irritation. 

Background  Information  on  ICCVAM 
and  NICEATM 

■   ICCVAM  was  established  in  1997  by 
NIEHS  to  coordinate  the  interagency 
evaluation  of  proposed  new  and 
alternative  test  methods,  and  to 
coordinate  cross-agency  issues  relating 
to  the  validation,  acceptance,  and 
national/international  harmonization  of 
toxicological  testing  methods. 
Composed  of  representatives  from 
fifteen  Federal  regulatory  and  research 
agencies  that  use  or  generate 
toxicological  information,  ICCVAM 
promotes  the  scientific  validation  and 
regulatory  acceptance  of  toxicological 


test  methods  that  improve  agencies' 
ability  to  make  decisions  on  health 
risks,  while  refining,  reducing,  and 
replacing  animal  use  wherever  possible. 
ICCVAM  was  authorized  as  a  permanent 
interagency  committee  of  the  NIEHS, 
under  the  NICEATM,  on  December  19, 
2000,  through  passage  of  the  ICCVAM 
Authorization  Act  of  2000  (Pub.  L.  106- 
545,  available  at  http:// 
iccvam.niehs.nih.gov/PLl06545.htm). 
Pub.  L.  106-545  directs  the  ICCVAM  to 
coordinate  the  technical  review  of  new, 
revised,  and  alternative  test  methods  of 
interagency  interest.  NICEATM  provides 
operational  and  scientific  support  for 
ICCVAM  and  ICCVAM-related 
activities.  NICEATM  and  ICCVAM  work 
collaboratively  to  evaluate  new  and 
improved  test  methods  applicable  to  the 
needs  of  Federal  agencies.  Additional 
information  about  ICCVAM  and 
NICEATM  can  be  found  at  the  following 
Web  site:  http://iccvam.niehs.nih.gov. 
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Dated:  July  9,  2003. 
Samuel  Wilson, 

Deputy  Director,  National  Ir\stiiute  of 
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National  Toxicology  Program; 
Announcement  of  and  Request  for 
Public  Comments  on  Substances 
Nominated  to  the  National  Toxicology 
Program  (NTP)  for  Toxicological 
Studies  and  Study  Recommendations 
Made  by  the  NTP  Interagency 
Committee  lor  Chemical  Evaluation 
and  Coordination  (ICCEC) 

Summary:  The  National  Toxicology 
Program  (NTP)  continuously  solicits 
and  accepts  nominations  for 
toxicological  studies  to  be  undertaken 
by  the  program.  Nominations  of 
substances  of  potential  human  health 
concern  are  received  from  Federal 
agencies,  the  public,  and  other 
interested  parties.  These  nominations 
are  subject  to  several  levels  of  review 
before  selections  for  testing  are  made 
and  toxicological  studies  are  designed 
and  implemented.  Evaluation  by  the 
NTP  Interagency  Committee  for 
Chemical  Evaluation  and  Coordination 
(ICCEC)  is  the  initial  external  review 
step  in  the  NTP's  formal  selection 
process  for  NTP  study  nominations.  On 
Jime  10,  2003,  the  ICCEC  met  to  review 
14  new  nominations  and  make  study 
recommendations.  This  announcement 
(1)  Provides  brief  background 
information  regarding  the  substances 
nominated  to  tihe  NTP  for  study,  (2) 
presents  the  ICCEC's  study 
recommendations  from  its  June  10,  2003 
meeting,  (3)  solicits  public  comment  on 
the  nominations  and  study 
recommendations,  and  (4)  requests  the 
submission  of  additional  relevant 
information  for  consideration  by  the 
NTP  in  its  continued  evaluation  of  these 
nominations. 

Review  of  Study  Nominations 

Evaluation  by  the  ICCEC  is  the  initial 
external  step  in  the  NTP's  formal 
selection  process  for  NTP  study 
nominations.  At  it's  meeting  on  June.  10, 
2003,  the  ICCEC  reviewed  14  new 
nominations  for  NTP  studies.  For  13  of 
these  nominations,  the  ICCEC 
recommended  one  or  more  types  of        "^ 
toxicological  studies,  and  for  one 
nomination,  no  studies  were 
recommended  at  this  time.  The  ' 

nominated  substances  with  CAS 
numbers,  nomination  source, 
nomination  rationale,  and  specific  study 
recommendations  are  given  in  the 
accompanying  tables. 

The  ICCEC  is  composed  of 
representatives  from  the  Agency  for 
Toxic  Substances  and  Disease  Registry, 


U.S.  Consumer  Product  Safety 
Commission,  U.S.  Department  of 
Defense,  U.S.  Environmental  Protection 
Agency,  U.S.  Food  and  Drug 
Administration's  National  Center  for 
Toxicological  Research,  National 
Institutes  of  Health's  (NIH)  National 
Cancer  Institute,  National  Center  for 
Environmental  Health,  NIH's  National 
Institute  of  Environmental  Health 
Sciences  (NIEHSJ,  National  Institute  for 
Occupational  Safety  and  Health.  NIH's 
Natioilal  Library  of  Medicine,  and  the 
Occupational  Safety  and  Health 
Administration.  The  ICCEC  meets  once 
or  twice  annually  to  evaluate  groups  of 
new  study  nominations  and  to  make 
recommendations  with  respect  to  both 
specific  types  of  studies  and  testing 
priorities. 
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Request  for  Public  Comment 

Interested  parties  are  invited  to 
submit  written  comments  or 
supplementary  information  on  the 
nominated  substances  and  study 
recommendations  that  appear  in  the 
accompanying  tables.  The  NTP 
welcomes  toxicology  and  carcinogenesis 
study  mformation  from  completed, 
ongoing,  or  anticipated  studies,  as  well 
as  information  on  current  U.S. 
production  levels,  use  or  consumption 
patterns,  hiunan  exposure, 
environmental  occurrence,  or  public 
health  concerns  for  any  of  the 
nominated  substances.  The  NTP  is  also 
interested  in  identifying  appropriate 
new  animal  and  non-animal  models  for 
mechanistic  based  research,  including 
geneUcally  modified  rodents,  and  as 
such,  solicits  conunents  regarding  the 
use  of  specific  in  vivo  and  in  vitro 
experimental  models  to  address 
scientific  questions  relevant  to  the 
nominated  substances  or  issues  under 
consideration.  All  information  received 
will  be  considered  by  the  NTP  in  its 
continued  review  of  these  nominations. 
Comments  or  information  should  be 
sent  to  Dr.  Scott  Masten  (contact 
information  below)  by  September  15, 
2003  Persons  responding  to  this  request 
should  mclude  their  name,  affiliation, 
mailing  address,  phone,  fax,  e-mail 
address  and  sponsoring  organization  (if 


any)  wiUi  the  submission.  Written 
submissions  will  be  made  available 
electronically  on  the  NTP  Web  site  as 
they  are  received. 

An  electronic  copy  of  this 
announcement,  hitemet  links  to 
electronic  versions  of  supporting 
documents  for  each  nomination,  and 
further  information  on  Uie  NTP  and  the 
NTP  Chemical  Nomination  and 
Selection  Process  can  be  accessed 
through  the  NTP  Web  site:  http://ntp- 
server.niehs.nih.gov. 

Send  comments  or  information  to  Dr 
Scott  A.  Masten,  Office  of  Chemical 
Nomination  and  Selection,  NIEHS/NTP 
PO  Box  12233,  MD  A3-07.  Research 
Tnangle  Park,  North  Carolina  27709- 
telephone:  (919)  541-5710;  Fax-  (919) 
541-3647;  e-mail: 
inasten@niehs.nih.gov. 

Background 

The  NTP  actively  seeks  to  identify 
and  select  for  study  chemicals  and  other 
agents  for  which  sufficient  information 
IS  not  available  to  adequately  evaluate 
potential  human  health  hazards.  The 
NTP  accomplishes  Uiis  goal  through  a 
formal  open  nomination  and  selection 
process.  Substances  considered 
appropriate  for  study  generally  fall  into 
two  broad  yet  overlapping  categories:  (1) 
Substances  judged  to  have  high  concern 
as  a  possible  public  healUi  hazard  based 
on  the  extent  of  human  exposure  and/ 
or  suspicion  of  toxicity  and  (2) 
substances  for  which  toxicological  data 
gaps  exist  and  additional  studies  would 
aid  m  assessing  potential  human  health 
risks,  e.g.  by  facilitating  cross-species 
extrapolation  or  evaluating  dose- 
response  relationships,  hiput  is  also 
solicited  regarding  the  nomination  of 
studies  that  permit  the  testing  of 
hypotheses  to  enhance  the  predictive 
ability  of  ftiture  NTP  stiidies,  address 
mechanisms  of  toxicity,  or  fill 
significant  gaps  in  the  knowledge  of  the 
toxicity  of  classes  of  chemical, 
biological,  or  physical  substances. 
Substances  may  be  shidied  to  evaluate 
a  variety  of  health-related  effects, 
including  but  not  limited  to 
reproductive  and  developmental 
toxicity,  genotoxicity,  immunotoxicity, 
neurotoxicity,  metabolism  and 


disposition,  and  carcinogenicity.  In 
reviewing  and  selecting  nominated 
substances,  the  NTP  also  considers 
legislative  mandates  that  require 
responsible  private  sector  commercial 
organizations  to  evaluate  their  products 
for  health  and  environmental  effects. 
The  possible  human  health 
consequences  of  anticipated  or  known 
human  exposure,  however,  remain  the 
over-riding  factor  in  Uie  NTP's  decision 
to  study  a  particular  substance. 
The  review  and  selection  of 
substances  nominated  for  study  is  a 
multi-step  process.  A  broad  range  of 
concerns  are  addressed  during  this 
process  tiu-ough  the  participation  of 
representatives  from  the  NIEHS,  other 
Federal  agencies,  the  NTP  Board  of 
Scientific  Counselors— an  external 
scientific  advisory  body,  the  NTP 
Executive  Committee— the  NTP  Federal 
interagency  policy  body,  and  the  public. 
This  process  is  described  in  further 
detail  in  a  March  2,  2000  Federal 
Register  announcement  (Volume  65, 
Number  42.  pages  11329-11331).  This 
multi-step  evaluative  process  provides 
the  NTP  with  direction  and  guidance  to 
ensure  that  it's  testing  program 
addresses  toxicological  concerns 
relative  to  all  areas  of  public  health,  and 
furthermore,  tiiat  there  is  balance  among 
the  types  of  substances  selected  for 
study  (e.g..  industi-ial  chemicals, 
consumer  products.  Uierapeutic  agents). 
As  such,  it  should  be  recognized  that  at 
any  given  time,  tiie  new  study   - 
nominations  under  consideration  do  not 
necessarily  reflect  tiie  overall  balance  of 
substances  historically  or  currenUy: 
being  evaluated  by  the  NTP  in  it's 
toxicology  testing  program.  For  further 
information  on  NTP  toxicology  studies 
(previous  or  in  progress)  visit  the  NTP 
Web  site  at  httpj/htp- 
seiver.niehs.nih.gov. 

Dated:  July  7,  2003. 
Samuel  Wilson, 

Deputy  Director.  National  Instituth  of 
Environmental  Health  Sciences. 

Substances  Nominated  to  the  NTP  for 
Toxicological  Studies  and 
Recommendations  Made  by  the  ICCEC 
on  June  10,  2003 
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Table  1  .—Substances  Recommended  for  Study 


Substance 
[CAS  No.) 


Acrylamide         [79-06-1]         and 
Glycidamide  [5694-00-8). 


Nominated  by 


U.S.  Food  and  Dmg  Administra- 
tion. 


Antimony  trisulfide  [1345-04-6) 


Cadmium  telluride  [1306-25-8] 


Cedanwood  oil,  Virginia  [8000-27- 
91. 

Chondroitin  sulfate  [9007-28-7)  .... 


Dimethylettianolamine  [108-01-0] 


Drugs  positive  for  QT  Interval  Pro- 
longation/Induction of  Torsade 
Proan+iyttimia  [No  CAS  No.]. 


Glucosamine  [3416-24-8] 


National  Cancer  Institute. 


U.S.  Department  of  Energy, 
Brookhaven  National  Latwra- 
tory,  National  Renewable  En- 
ergy Laboratory,  First  Solar,  Inc. 


t^tional  Cancer  Institute 


National  Cancer  Institute 


National  Institute  of  Environmental 
Health  Sciences. 


U.S.  Food  and  Drug  Administra- 
tion. 


Nomination  rationale 


Nanoscaie    materials.    [No    CAS 
No.]. 


National  Cancer  Institute 


Rice  University  Center  for  Biologi- 
cal and  Environmental 
Nanotechnology. 


Inadequate  infonnation  available 
to  accurately  assess  human 
health  risks  from  exposure  to 
acrylamide  in  foodstuffs;  a 
properly  designed  well-con- 
ducted, GLP-compliant  bio- 
assay  with  appropriate  ancillary 
studies  is  needed  to  provide 
dose-response  infonnation  and 
account  for  the  food  matrix 
through  which  humans  are  ex- 
posed. 

Significant  human  exposure  in  oc- 
cupational settings  and  sus- 
picion of  carcinogenicity. 

Potential  for  widespread  applica- 
tions in  photovoltaic  energy 
generation;  anticipated  increase 
in  human  exposures;  further 
data  needed  to  address  health 
and  safety  issues  related  to 
manufacture  and  use. 

Widespread  occupational  and 
consumer  exposure;  lack  of 
basic  toxicology  data. 

Widespread  long-term  use  as  a 
dietary  supplement  and  inad- 
equate data  to  assess  safety. 

Potential  for  widespread  human 
exposure  through  its  use  in  in- 
dustrial and  consumer  products; 
inadequate  toxicological  data- 
base; some  ethanolamines  can 
interfere  with  choline  uptake 
and  utilization  and  may  also 
generate  nitrosamines. 

QT  interval  prolongation  and 
torsade  de  pointes  is  a  high  pri- 
ority cause  for  concern  in  drug 
development  and  regulatory 
safety  evaluation;  a  clear  defini- 
tion of  the  strengths,  limitations, 
and  future  performance  charac- 
teristics of  the  canine  telemetry 
model  for  pre-clinical  safety  as- 
sessment is  needed. 

Widespread  long-term  use  as  a 
dietary  supplement  and  inad- 
equate data  to  assess  safety. 

Intense  current  and  anticipated  fu- 
ture research  and  development 
focus;  further  studies  and  de- 
velopment of  appropriate  toxi- 
cological methods  are  needed 
to  adequately  assess  health  ef- 
fects. 


Recommendations  for  toxi- 
cological studies 


—Toxicological  characterization. 

— Toxicokinetics. 

— Mechanistk:  (hemoglobin 

adducts). 
— Carcinogenicity. 
— Bioavailability    from    food    and 

drinking  water. 


Chronic  toxk%/carcinogenk:ity. 


— Toxicologk^al  characterization. 
— Chemical  disposition  (oral  and 
inhalation  routes). 


— Toxkjologrcal  characterization. 
— Developmental  toxicity. 

— Chronic  toxicity/carcinogenicity. 

— Carcinogenicity  of  chondroitin 
sulfate  and  glucosamine  com- 
bined. 

— Metabolism. 


-Initiate  a  study  program  to  de- 
velop in  vitro  and  in  vivo  test 
systems  for  assessing  QT  inter- 
val prolongation. 


— Chronic  toxicity/carcinogenk:ity. 

— Carcinogenicity  of  chondroitin 
sulfate  and  glucosamine  com- 
bined. 

—Size — and  composition — de- 
pendent bk>logk:al  disposition  of 
nanocrystalline  fluorescent 

semiconductor  materials. 

— Toxrcological  characterization  of 
high  aspect  ratio  cartx>n 
nanomaterials. 

— Role  of  partKle  core  and  sur- 
face composition  in  the 
immunotoxrcity  of  the  above 
listed  materials. 

— Phototoxicity  of  representative 
metal  oxkJe  nanopartk:les. 


Substance 
[CAS  No.] 
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frans— Resveratrol  [501-3&-0] 


Nominated  by 


TetrabromobJsphenol  A  [79-94-7] 


Tetrabromobispheno)     A     bis(2,3- 
dibromopropyl     ether)     [21850- 

Tungsten  [7440-33-7]  


National  Institute  of  Environmental 
Health  Sciences. 


National  Institute  of  Environmental 
Health  Sciences. 

National  Institute  of  Environmental 
Health  Sciences. 


National  Center  for  Environmental 
Health. 


Nomination  rationale 


Widespread  human  exposure 
from  natural  dietary  sources 
and  use  of  dietary  supplements; 
suspicion  of  toxicity  based  ori 
estrogenic  and  genotoxic  activ- 
ity; insufficient  data  available  to 
characterize  safety. 

High  production  volume;  wide- 
spread human  exposure  and 
suspicion  of  thyroid  toxicity/ 
tumori^nicity. 

High  production  volume;  little  tox- 
icity data  available;  suspicion  of 
carcinogenic  potential  due  to 
2,3-dibromo-1-propanol  sub- 
structure. 

Important  industrial  materials;  in- 
sufficient data  to  assess  human 
health  implications  of  elevated 
urinary  tungsten  levels. 


Recommendations  for  toxi- 
cological  studies 


— Toxicdogical  characterization. 
— Carcinogenicity. 
—Reproductive  toxicity. 


— Toxicological  characterization. 
— Neurodevelopmental  toxicity. 
— Carcinogencity. 

—Toxicological  characterization. 
—In  vivo  genotoxicity. 
— Metabolism. 
—Carcinogenicity. 

—Toxicological  characterization. 

—Carcinogenicity. 

—Studies  should  focus  on  a  rep- 
resentative soluble  tungsten 
compound. 


Substance 
[CAS  No] 


TABLE  2.-SUBSTANCE  FOR  WHICH  NO  STUDY  IS  RECOMMENDED  AT  THIS  TiME 


4-Phenylcyclohexene 
[4994-16-5]. 


Nominated  by 


Private  Individuals 


Nominated  for 


—Toxicological  character- 
ization including 
genotoxicity  and 
neurotoxicity. 


Nomination  rationale 


Rationale  for  recom- 
mending no  toxicological 
studies 


Present  in  indoor  environ- 
ments primarily  from 
carpet  emissions;  con- 
cem  that  it  has  not  been 
adequately  tested  for 
potential  health  effects. 


Low  suspicion  of  hazard 
based  on  availat>le 
human  exposure  and 
toxicity  information. 


[PR  Doc.  03-18010  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  414(MI1-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  Immigration 
wGrvjOQs 

[CIS  No.  2279-03] 
RIN  1615-AA04 

Extension  of  tfie  Designation  of  El 
Salvador  Under  Temporary  Protected 
Status  Program;  Automatic  Extension 
of  Employment  Authorization 
Documentation  for  El  Salvador 

AGENCY:  Bureau  of  Citizenship  and 
Immigration  Services,  Homeland 
Security. 

ACTION:  Notice. 


SUMMARY:  The  designation  of  El 
Salvador  under  the  Temporary 
Protected  Status  (TPS)  Program  will 
expire  on  September  9,  2003.  This 
notice  extends  the  Secretary  of 
Homeland  Security's  designation  of  El 
Salvador  for  18  months  until  March  9, 


2005,  and  sets  forth  procedures 
necessary  for  nationals  of  El  Salvador 
.    (or  aliens  having  ho  nationality  who  last 
habitually  resided  in  El  Salvador)  with 
TPS  to  re-register  and  to  apply  for  an 
extension  of  their  employment 
authorization  documentation  for  the 
additional  18-month  period.  Re- 
registration  is  limited  to  persons  who 
registered  under  the  initial  designation 
(which  ended  on  September  9,  2002) 
and  also  timely  re-registered  under  the 
extensions  of  designation.  Certain 
nationals  of  El  Salvador  (or  aliens 
having  no  nationality  who  last 
habitually  resided  in  El  Salvador)  who 
previously  have  not  applied  for  TPS 
may  be  eligible  to  apply  under  the  late 
initial  registration  provisions. 

Given  the  large  number  of 
Salvadorans  affected  by  this  notice,  the 
Department  of  Homeland  Security 
(DHS)  recognizes  that  many  re- 
registrants  will  not  receive  their  new 
Employment  Authorization  Documents 
(EADs)  until  after  their  current  EADs 
expire  on  September  9,  2003. 
Accordingly,  this  notice  automatically 
extends,  until  March  9,  2004,  the 
validity  of  EADs  issued  pursuant  to  the 


El  Salvador  TPS  program,  and  explains 
how  TPS  beneficiaries  or  their 
employers  may  determine  which  EADs 
are  automatically  extended. 
EFFECTIVE  DATES:  The  extension  of  El 
Salvador's  TPS  designation  is  effective 
September  9.  2003,  and  will  remain  in 
effect  until  March  9,  2005.  The  60-day 
re-registration  period  begins  July  16, 
2003  and  will  remain  in  effect  until 
September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Mills,  Department  of 
Homeland  Security,  Bureau  of 
Citizenship  and  hnmigration  Services 
425  "I"  Street,  NW.,  Room  3040, 
Washington,  DC  20536,  telephone  (202) 
514^754. 

SUPPLEMENTARY  INFORMATION: 

What  Authority  Does  the  Secretary  of 
the  Homeland  Security  Have  To  Extend 
the  Designation  of  El  Salvador  Under 
the  TPS  Program? 

On  March  1,  2003,  the  functions  of 
the  Immigration  and  Naturalization 
Service  (Service)  transferred  from  the 
Department  of  Justice  to  the  Department 
of  Homeland  Security  (DHS)  pursuant  to 
the  Homeland  Security  Act  of  2002, 
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Public  L«w  107-296.  The 
responsibilities  for  administering  the 
TPS  program  held  by  the  Service  were 
transferred  to  the  Bureau  of  Citizenship 
and  Immigration  Services  (BCIS)  of  the 
DHS. 

Under  section  244  of  the  Immigration 
and  Nationality  Act  (the  Act).  8  U.S.C. 
1254a.  the  Secretary  of  DHS,  after 
consultation  with  appropriate  agencies 
of  the  Government,  is  authorized  to 
designate  a  foreign  state  or  (part  thereof) 
for  TPS.  The  Secretary  of  DHS  may  then 
grant  TPS  to  eligible  nationals  of  that 
foreign  state  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  that  state). 

Section  244(b)(3)(A)  of  the  Act 
requires  the  Secretary  of  DHS  to  review, 
at  least  60  days  before  the  end  of  the 
TPS  designation  or  any  extension 
thereof,  the  conditions  in  a  foreign  state 
designated  imder  the  TPS  program  to 
determine  whether  the  conditions  for  a 
TPS  designation  continue  to  be  met  and, 
if  so,  the  length  of  an  extension  of  TPS. 
(8  U.S.C.  1254a(b)(3){A)).  If  the 
Secretary  of  DHS  determines  that  the 
foreign  state  no  longer  meets  the 
conditions  for  TPS  designation,  he  shall 
terminate  the  designation,  as  provided 
in  section  244(b)(3)(B)  of  the  Act  (8 
U.S.C.  1254a(b)(3)(B)).  Finally,  if  the 
Secretary  of  DHS  does  not  make  the 
required  determination  prior  to  the  60- 
day  period  prescribed  by  statute,  section 
244(b)(3)(C)  of  the  Act  provides  for  an 
automatic  extension  of  TPS  for  an 
additional  period  of  6  months  (or,  in  the 
discretion  of  the  Secretary  of  DHS,  a 
period  of  12  or  18  months)  (8  U.S.C. 
1254a(b)(3)(C)). 

Why  Did  the  Attorney  General 
Designate  El  Salvador  for  TPS? 

On  March  9,  2001,  the  Attorney 
General  initially  designated  El  Salvador 
under  the  TPS  program  for  a  period  of 
18  months  based  upon  a  series  of  severe 
earthquakes  that  caused  numerous 
fatalities  and  injuries  and  left  1.6 
million  people  (over  one-quarter  of  the 
country's  population)  without  adequate 
housing.  66  FR  14214.  Following  the 
initial  designation,  the  Departments  of 
Justice  (DOJ)  and  State  (DOS)  kept  a 
close  watch  over  the  progress  of 
reconstruction  in  El  Salvador.  Given  the 
amoimt  of  reconstruction  necessary,  the 
Attorney  General  extended  the  El 


Salvador  TPS  designation  on  July  11, 
2002  (67  FR  46000). 

Why  Is  the  Secretary  of  DHS  Extending 
the  TPS  Designation  for  El  Salvador? 

After  the  extension  of  El  Salvador's 
TPS  designation  on  July  11,  2002,  DHS 
and  DOS  have  continued  to  monitor  the 
conditions  in  that  country.  Prior  to 
making  his  decision  to  extend  the  El 
Salvador  TPS  designation,  the  Secretary 
of  DHS  consulted  with  relevant 
government  agencies  to  determine 
whether  conditions  warranting  the  TPS 
designation  continue  to  exist  in  El 
Salvador. 

Although  El  Salvador  has  made 
progress  in  its  post-earthquake 
reconstruction  effort,  much  work 
remains.  (DOS  Recommendation  (April 
13,  2003)).  As  of  April  2003,  only  one- 
third  of  the  170,000  homes  destroyed  by 
the  earthquakes  had  been  replaced.  Id. 
More  than  three-quarters  of  the  damaged 
roads  still  need  repair.  Id.  As  of 
February  2003,  some  rural  health  clinics 
have  been  rebuilt,  but  construction  had 
not  begun  on  other  major  health 
facilities.  (BCIS  Resource  Information 
Center  (RIC)  (May  7,  2003)).  The  RIC 
reports  that,  in  February  2003,  the 
majority  of  damaged  or  destroyed 
schools  targeted  for  reconstruction  by 
USAID  were  still  in  the  design  phase. 
Id. 

The  economy  of  El  Salvador  is  not  yet 
stable  enough  to  absorb  returnees  from 
the  United  States  should  TPS  not  be 
extended.  (DOS  Recommendation). 
Returning  Salvadorans  would  tax  an 
already  overburdened  infrastructiu-e  that 
is  currently  incapable  of  providing  for 
them  at  home.  Id.  A  large  number  of 
returnees  from  the  United  States  would 
not  be  able  to  find  jobs  or  possibly 
housing,  creating  social  unrest  and 
exacerbating  a  critical  crime  situation 
and  already  dismal  living  conditions.  Id. 
An  extension  will  allow  the 
approximately  290,000  Salvadorans 
now  with  TPS  to  remain  in  the  U.S.  and 
continue  sending  home  remittances, 
which  have  proven  helpful  in  the 
recovery  process.  Id. 

Based  upon  this  review,  the  Secretary 
of  DHS  finds  that  the  conditions  that 
prompted  designation  of  El  Salvador 
under  the  TPS  program  continue  to  be 
met  (8  U.S.C.  1254a{b)(3)(C)).  There 
continues  to  be  a  substantial,  but 
temporary,  disruption  of  living 
conditions  in  El  Salvador  as  a  result  of 


environmental  disaster,  and  El  Salvador 
continues  to  be  unable,  temporarily,  to 
handle  adequately  the  return  of  its 
nationals  (8  U.S.C.  1254a(b)(l)(B)(i)- 
(ii)).  On  the  basis  of  these  findings,  the 
Secretary  of  DHS  concludes  that  the 
TPS  designation  for  El  Salvador  should 
be  extended  for  an  additional  18-month 
period. 

If  I  Currently  Have  TPS  Through  the  El 
Salvador  TPS  Program,  Do  I  Still  Re- 
register for  TPS? 

Yes.  If  you  already  have  received  TPS  , 
benefits  through  the  El  Salvador  TPS 
program,  your  benefits  will  expire  on 
September  9,  2003.  Accordingly, 
individual  TPS  beneficiaries  must 
comply  with  the  re-registration 
requirements  described  below  in  order 
to  maintain  their  TPS  benefits  through 
March  9,  2005.  TPS  benefits  include 
temporary  protection  against  removal 
from  the  United  States,  as  well  as  work 
authorization,  during  the  TPS 
designation  period  and  any  extension 
thereof  (8  U.S.C.  1254a(a)(l)). 

If  I  Am  Currently  Registered  for  TPS, 
How  Do  I  Re-register  for  an  Extension? 

All  persons  previously  granted  TPS 
imder  the  El  Salvador  program  who 
wish  to  maintain  such  status  must  apply 
for  an  extension  by  filing  (1)  a  Form  I- 
821,  Application  for  Temporary 
Protected  Status,  without  the  filing  fee; 
(2)  a  Form  1-765,  Application  for 
Employment  Authorization;  and  (3)  two 
identification  photographs  (IV2  inches  x 
IV2  inches).  Applications  submitted 
without  the  required  fee  and/or  photos 
will  be  returned  to  the  applicant.  See 
the  chart  below  to  determine  whether 
you  must  submit  the  one  hundred  and 
twenty  dollar  ($120)  filing  fee  with 
Form  1-765.  Applicants  for  an  extension 
of  TPS  benefits  do  not  need  to  be  re- 
fingerprinted  and  thus  need  not  pay  the 
$50  fingerprint  fee.  Children 
beneficiaries  of  TPS  who  have  reached 
the  age  of  fourteen  (14)  but  were  not 
previously  fingerprinted  must  pay  the 
fifty  dollar  ($50)  fingerprint  fee  with  the 
application  for  extension. 

Submit  the  completed  forms  and 
applicable  fee,  if  any,  to  the  BCIS 
Service  Center  having  jurisdiction  over 
youjr  place  of  residence  during  the  60- 
day  re-registration  period  that  begins 
July  16,  2003  and  ends  September  15, 
2003. 


If— 


Then — 


You  are  applying  authorization  until  March  9,  2005 


You  already  have  employment  auttiorization  or  do  not  require  employ- 
ment auttwrization. 


You  must  complete  and  file  the  Form  1-765,  Application  for  employ- 
ment for  Employment  Authorization,  with  the  $120  fee. 
You  must  complete  and  file  Form  1-765  with  no  fee.^ 
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You  are  applying  for  emmptoyment  authorization  and 
fee  waiver. 


are  requesting  a 


You  must  a)mptete  and  file:  (1)  Form  1-765  and  (2)  a  fee  watver  re- 
%'^'TJ.'''^''  (-<^  any  other  infonnation)  i,!  iJ<^'^^ 


CFR  244.20. 


su;,:^  ^Tl^^'S^'SltSgTutel"'  ^"^"*"'*°"  ctocumentation  does 


not  need  to  submit  the  $120  fee.  but  must  still  complete  and 


If  My  Application  for  TPS  is  Still 
Pending,  How  Can  I  Renew  My 
Employment  Authorization  Document? 

If  your  application  for  TPS  is  still 
pending  and  you  wish  to  receive  or 
renew  your  employment  authorization 
document,  you  must  file  with  the  BQS 
Service  Center  having  jiuisdiction  over 
your  place  of  residence  (1)  a  Form  1-821 
without  the  filing  fee,  (2)  a  Form  1-765 
Application  for  Employment 
Authorization,  and  (3)  two 
identification  photographs  (1  Vz  inches  x 
IV2  inches).  Applications  submitted 
without  the  filing  fee  or  photos  will  be 
returned  to  the  applicant.  See  the  chart 
above  to  determine  whetha-  you  must 
submit  the  one  himdred  and  twenty 
($120)  filing  fee  with  Form  1-765. 

How  Does  an  Application  for  TPS 
Aflfect  My  Application  for  Asylum  or 
Other  Immigration  Benefits? 

An  application  for  TPS  does  not  affect 
an  application  for  asylum  or  any  other 
immigration  benefit,  and  vice  versa. 
Denial  of  an  appUcation  for  asylum  or 
any  other  immigraUon  benefit  does  not 
affect  an  applicant's  TPS  eligibility, 
although  the  grounds  for  denying  one 
form  of  relief  may  also  be  grounds  for 
denying  TPS.  For  example,  a  person 
who  has  been  convicted  of  a  particularly 
serious  crime  is  not  eligible  for  asylum 
or  TPS  {8  U.S.C.  n58(b)(2){A){ii);  8 
U.S.C.  1254a(c)(2)(B)(ii)). 

Does  This  Extension  Allow  Nationals  of 
El  Salvador  (or  Aliens  Having  No 
Nationality  Who  Last  Habitually 
Resided  in  EI  Salvador)  Who  Entered 
the  United  States  After  Fd)ruarT  13 
2001,  to  FUe  for  TPS? 

No.  This  is  a  notice  of  an  extension  of 
TPS,  not  a  notice  of  re-designation  of  El 
Salvador  under  the  TPS  program.  An 
extension  of  TPS  does  not  change  the 
required  dates  of  continuous  residence 
and  continuous  physical  presence  in  the 
United  States.  This  extension  does  not 
expand  TPS  availability  to  those  who 
are  not  akeady  TPS  class  members.  To 
be  eligible  for  benefits  under  this 
extension,  nationals  of  El  Salvador  (or 
aliens  having  no  nationality  who  last 
habituaUy  resided  in  El  Salvador)  must 
have  resided  continuously  in  the  United 
States  since  February  13,  2001,  and  have 
been  continuously  physically  present  in 
the  United  States  since  March  9,  2001. 


Who  Is  Eligible  for  Late  Initial 
Registration? 

Some  persons  may  be  eligible  for  late 
initial  registration  under  8  CFR 
244.2(f)(2).  To  apply  for  late  initial 
registration  an  applicant  must: 

(1)  Be  a  national  of  El  Salvador  (or 
alien  who  has  no  nationality  and  who 
last  habitually  resided  in  El  Salvador); 

(2)  Have  been  continuously  physically 
present  in  the  United  States  since  March 
9,  2001; 

(3)  Have  continuously  resided  in  the 
United  States  since  February  13,  2001; 
and 

(4)  Be  both  admissible  as  an 
immigrant,  except  as  provided  under 
section  244(c)(2)(A)  of  the  Act.  and  not 
mehgible  under  section  244(c)(2)(B)  of 
the  Act. 

Additionally,  the  appUcant  must  be 
able  to  demonstrate  that  during  the 
registration  period  trom  March  9.  2001 
through  September  9.  2002.  he  or  she:  ' 

(1)  Was  a  nonimmigrant  or  had  been 
granted  voluntary  departure  status  or 
any  relief  bom  removal; 

(2)  Had  an  appUcation  for  change  of 
status,  adjustment  of  status,  asylum, 
voluntary  departure,  or  any  relief  from 
removal  or  change  of  status  pending  or 
subject  to  further  review  or  appeal; 

(3)  Was  a  parolee  or  had  a  pending 
request  for  reparole;  or 

(4)  Was  the  spouse  or  child  of  an  alien 
currenUy  eligible  to  be  a  TPS  registrant 

An  applicant  for  late  initial 
registration  must  file  an  application  for 
late  registration  no  later  than  60  days 
after  the  expiration  or  termination  of  the 
conditions  previously  described  above 
(8  CFR  244.2(g)). 


Why  Is  the  Secretary  of  DHS 
Automatically  Extending  the  Validity  of 
EADs  From  September  9,  2003,  to 
March  9,  2004? 


The  Secretary  of  DHS  has  decided  to 
extend  automatically  the  validity  of 
EADs  to  prevent  a  lapse  in  employment 
authorization  documentation  for 
qualified  re-registrants  during  the  time 
that  re-registration  applications  are 
processed.  Given  the  large  number  of  El 
Salvador  TPS  class  members  who  are 
eligible  for  re-registration,  re-registrants 
may  receive  their  new  EADs  only  after 
their  current  EADs  have  expired.  To 
prevent  a  gap  in  employment 
authorization  documentation  for 


qualified  re-registrants,  the  Secretary  of 
DHS  is  extending  automatically  the 
validity  of  the  applicable  EADs  for  a 
period  of  6  months,  to  March  9.  2004  (8 
U.S.C.  1254a(a)(2);  1254a(d)(l)-(2)). 

Who  Is  Eligible  To  Receive  an 
Automatic  Extension  of  His  or  Her 
EAD? 

To  receive  an  automatic  extension  of 
his  or  her  EAD.  an  individual  must  be 
a  national  of  El  Salvador  (or  an  alien 
having  no  nationality  who  last 
habitually  resided  in  El  Salvador)  who 
has  applied  for  and  received  an  EAD 
under  the  initial  TPS  designation  for  El 
Salvador.  This  automatic  extension  is 
limited  to  EADs  issued  on  either  Form 
1-766  or  Form  I-688B  bearing  an 
expiration  date  of  September  9,  2003. 
The  EAD  must  also  be  either  (1)  a  Form 
1-766  bearirg  the  notation  "A-12"  or 
"C-19"  on  the  face  of  the  card  under 
•'Category';  or  (2)  a  Form  I-688B  bearing 
the  notation  "274A.12(A)(12)"  or 
"274A.12(C)(19)"  on  the  face  of  the  card 
under  "Provision  of  Law'. 

Must  Qualified  Individuals  Apply  for 
the  Automatic  Extension  of  TTieir  TPS- 
Related  EADs  Until  March  9,  2004? 

No,  qualified  individuals  do  not  have 
to  apply  for  this  automatic  employment 
authorization  extension  to  March  9, 
2004.  However,  qualified  individuals 
must  re-register  for  TPS  during  the  re- 
registration  period  that  begins  on  July 
16,  2003,  and  continues  through 
September  15,  2003,  in  order  to  be 
eligible  for  a  new  EAD  that  is  valid  until 
March  9.  2005. 

What  Documents  May  a  Qualified 
Individual  Show  to  His  or  Her 
Employer  as  Proof  of  Employment 
Authorization  and  Identity  When 
Completing  the  Employment  Eligibility 
Verification  Form  (Form  1-8)? 

For  completion  of  the  Form  1-9  at  the 
time  of  hire  or  re-verification,  qualified 
individuals  who  have  received  an 
extension  of  employment  authorization 
by  virtue  of  this  Federal  Register  noUce 
may  present  to  their  employer  a  TPS- 
related  EAD  as  proof  of  identity  and 
employment  authorization  until  March 
9,  2004.  To  minimize  confusion  over 
this  extension  at  the  time  of  hire  or  re- 
verification,  qualified  individuals  may 
also  present  to  their  employer  a  copy  of 
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this  Federal  Register  notice  regarding 
,  the  automatic  extension  of  employment 
authorization  documentation  to  March 
9,  2004.  In  the  alternative,  any  legally 
acceptable  document  or  combination  of 
documents  listed  in  List  A,  List  B,  or 
List  C  of  the  Form  1-9  may  be  presented 
as  proof  of  identity  and  employment 
eligibility;  it  is  the  choice  of  the 
employee. 

How  May  Employers  Determine 
Whether  an  EAD  Has  Been 
Automatically  Extended  Through 
March  9,  2004  and  Is  Therefore 
Acceptable  for  Completion  of  the  Form 
1-9? 

For  purposes  of  verifying  identity  and 
employment  eligibility  or  re-verifying 
employment  eligibility  on  the  Form  1-9 
until  March  9,  2004,  employers  of  El 
Salvador  TPS  class  members  whose 
•employment  authorization  has  been 
automatically  extended  by  this  notice 
must  accept  an  EAD  that  contains  an 
expiration  date  of  September  9,  2003,  To 
be  eligible  for  the  automatic  extension, 
the  EAD  must  be  either  (1)  a  Form  1-766 
bearing  the  notation  "A-12"  or  "C-19" 
on  the  face  of  the  card  under 
"Category",  or  (2)  a  Form  I-688B 
bearing  the  notation  "274A.12(A){12)" 
or  "274A.12(C)(19)"  on  the  face  of  the 
card  under  "Provision  of  Law".  New 
EADs  or  extension  stickers  showing  the 
March  9,  2004  expiration  date  will  not 
be  issued. 

Employers  should  not  request  proof  of 
Salvadoran  citizenship.  Employers 
presented  with  an  EAD  that  this  Federal 
Register  notice  has  extended 
automatically,  that  appears  to  be 
genuine  and  that  relates  to  the  employee 
should  accept  the  document  as  a  valid 
"List  A"  document  and  should  not  ask 
for  additional  Form  1-9  documentation. 
This  action  by  the  Secretary  of  the  DHS 
through  this  Federal  Register  notice 
does  not  affect  the  right  of  an  employee 
to  present  any  legally  acceptable 
document  as  proof  of  identity  and 
eligibility  for  employment. 

Employers  are  reminded  that  the  laws 
prohibiting  unfair  immigration-related 
emplo)rment  practices  remain  in  full 
force.  For  questions,  employers  may  call 
the  BCIS'  Office  of  Business  Liaison 
Employer  Hotline  at  1-800-357-2099  to 
speak  to  a  BCIS  representative.  Also, 
employers  may  call  the  U.S.  Department 
of  Justice  Office  of  Special  Coimsel  for 
Immigration  Related  Unfair 
Employment  Practices  (OSC)  Employer 
Hotline  at  1-800-255-8155,  or  1-800- 
362-2735  (TDD).  Employees  or 
applicants  may  call  the  OSC  Employee 
Hotline  at  1-800-255-7688.  or  1-800- 
237-2515  (TDD)  for  information 
regarding  the  automatic  extension. 


Additional  information  is  available  on 

the  OSC  Web  site  at  http:// 

www.  usdoj.gov/crt/osc/index.html. 

What  Happens  When  This  Extension  of 
TPS  Expires  on  March  9,  2005? 

At  least  60  days  before  this  extension 
of  TPS  expires  on  March  9,  2005,  the 
Secretary  of  DHS  will  review  conditions 
in  El  Salvador  and  determine  whether 
the  conditions  for  designation  under  the 
TPS  program  continue  to  be  met  at  that 
time,  or  whether  the  TPS  designation 
should  be  terminated.  Notice  of  that 
determination,  including  the  basis  for 
the  determination,  will  be  published  in 
the  Federal  Register. 

If  the  TPS  designation  is  extended  at 
that  time,  an  alien  who  has  received 
TPS  benefits  must  re-register  under  the 
extension  in  order  to  maintain  TPS 
benefits.  If,  however,  the  Secretary  of 
DHS  terminates  the  TPS  designation, 
TPS  beneficiaries  will  maintain  the 
immigration  status  they  had  before  TPS 
(unless  that  status  had  since  expired  or 
been  terminated)  or  any  other  status 
they  may  have  acquired  while  registered 
for  TPS.  Accordingly,  if  an  alien  had  no 
lawful  immigration  status  prior  to 
receiving  TPS  and  did  not  obtain  any 
status  during  the  TPS  period,  he  or  she 
will  revert  to  that  unlawful  status  upon 
termination  of  the  TPS  designation. 

Notice  of  Extension  of  Designation  of  El 
Salvador  Under  the  TPS  Program 

By  the  authority  vested  in  me  as 
Secretary  of  DHS  under  sections 
244(b)(1)(B),  (b)(3)(A),  and  (b)(3)(C)  of 
the  Act,  I  have  consulted  with  the 
appropriate  government  agencies  and 
determine  that  the  conditions  that 
prompted  designation  of  El  Salvador  for 
TPS  continue  to  be  met  (8  U.S.C. 
1254a(b)(3)(A)).  Accordingly,  I  order  as 
follows: 

(1)  The  designation  of  El  Salvador 
under  section  244(b)  of  the  Act  is 
extended  for  an  additional  18-month 
period  ft'om  September  9.  2003,  to 
March  9,  2005  (8  U.S.C.  1254a(b)(3)(C)). 

(2)  There  are  approximately  290,000 
nationals  of  El  Salvador  (or  aliens 
having  no  nationality  who  last 
habitually  resided  in  El  Salvador)  who 
have  been  granted  TPS  and  who  are 
eligible  for  re-registration. 

(3)  To  maintain  TPS,  a  national  of  El 
Salvador  (or  an  alien  having  no 
nationality  who  last  habitually  resided 
in  El  Salvador)  who  received  TPS 
during  the  initial  designation  period 
must  re-register  for  TPS  during  the  60- 
day  re-registration  period  from  July  16, 
2003  until  September  15,  2003. 

(4)  To  re-register,  the  applicant  must 
file  the  following:  (1)  Form  1-821, 
Application  for  Temporary  Protected 


Status;  (2)  Form  1-765,  Application  for 
Employment  Authorization;  and  (3)  two 
identification  photographs  (IV2  inches 
by  IV2  inches).  Applications  submitted 
wathout  the  required  fee  and/or  photos 
will  be  returned  to  the  applicant.  There 
is  no  fee  for  filing  a  Form  1-821  as  part 
of  the  re-registration  application.  If  the 
applicant  requests  employment 
authorization,  he  or  she  must  submit 
one  hundred  and  twenty  dollars  ($120) 
or  a  properly  documented  fee  waiver 
request,  pursuant  to  8  CFR  244.20,  with 
the  Form  1-765.  An  applicant  who  does 
not  request  employment  authorization 
must  nonetheless  file  Form  1-765  along 
with  Form  1-821,  but  is  not  required  to 
submit  the  fee.  The  fifty-dollar  ($50) 
fingerprint  fee  is  required  only  for 
children  beneficiaries  of  TPS  who  have 
reached  the  age  of  14  but  were  not 
previously  fingerprinted.  Failure  to  re- 
register without  good  cause  will  result 
in  the  withdrawal  of  TPS  (8  CFR 
244.17(c)).  Some  persons  who  had  not 
previously  applied  for  TPS  may  be 
eligible  for  late  initial  registration  under 
8  CFR  244.2. 

(5)  At  least  60  days  before  this 
extension  terminates  on  March  9,  2005, 
the  Secretary  of  DHS  will  review  the 
designation  of  El  Salvador  under  the 
TPS  program  and  determine  whether 
the  conditions  for  designation  continue 
to  be  met  (8  U.S.C.  1254a(b)(3)(A)). 
Notice  of  that  determination,  including 
the  basis  for  the  determination,  will  be 
published  in  the  Federal  Register  (8 
U.S.C.  1254a{b)(3)(A)). 

(6)  TPS-related  Employment 
Authorization  Documents  that  expire  on 
September  9,  2003,  are  extended 
automatically  imtil  March  9,  2004,  for 
qualified  Salvadorans. 

(7)  Information  concerning  the 
extension  of  designation  of  El  Salvador 
under  the  TPS  program  will  be  available 
at  local  BCIS  offices  upon  publication  of 
this  notice  and  on  the  BCIS  Web  site  at 
http://www.bcis.gov/gTaphics/ 
index.htm. 

Dated:  )uly  9, 2003.  '  ; 

Tom  Ridge, 

Secretary  of  Homeland  Security. 
[FR  Doc.  03-17872  Filed  7-15-03:  8:45  am] 

BILUNG  CODE  4410-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15648] 

Towing  Safety  Advisory  Committee; 
Charter  Renewal 

AGENCY:  Coast  Guard,  DHS. 


II 


ACnow:  Notice  of  charter  renewal. 

SUMMARY:  The  Secretary  of  Homeland 
Security  has  renewed  the  charter  for  the 
Towing  Safety  Advisory  Committee 
(TSAC)  for  2  years  from  July  1,  2003 
until  June  30.  2005.  TSAC  is  a  Federal 
advisory  committee  under  5  U.S.C. 
App.2  (Pub.  L.  92-163.  86  Stat.  770.  as 
amended).  It  advises  the  Secretary 
through  the  Coast  Guard  on  matters 
relating  to  shallow-draft  inland  and 
coastal  waterway  navigation  and  towing 
'    safety. 

ADDRESSES:  You  may  request  a  copy  of 
the  charter  by  writing  to  Commandant 
(G-MSO-1).  U.S.  Coast  Guard,  2100 
Second  Street  SW..  Washington,  DC 
20593-0001;  by  calling  202-267-0214- 
or  by  faxing  202-267-4570.  This  notice 
and  the  charter  are  available  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  Miante,  Assistant  Executive 
Director  of  TSAC,  telephone  202-267- 
0221,  fax  202-267-4570,  or  e-mail 
gmiante@comdt.  uscg.mil. 

Dated:  July  11.  2003. 
Joseph  J.  Angelo, 

DiKctor  of  Standards.  Marine  Safety.  Security 

&■  Environmental  Protection. 

(FR  Doc.  03-17987  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  4910-15-p 
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Mildred  M.  Hamman,  Reports  Liaison 
Officer.  Public  and  Indian  Housing. 
Departinent  of  Housing  and  Urban 
Development,  451  7tii  Sti-eet,  SW.. 
Room  4249,  Washington.  DC  20410- 
5000. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  481 7-N-09] 

Notice  Of  Proposed  Information 
Collection  for  Family  Report,  MTW 
Family  Report,  and  Reporting 
Discrepancy  In  Tenant-Reported  Cross 
Income  for  Public  Comments 

AGENCV:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirements  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval,  as  required  by  the 
Paperwork  Reduction  Act.  As  a 
preliminary  step,  the  Department,  by 
this  publication  in  the  Federal  Register. 
is  soliciting  public  comments  on  tiie 
subject  proposals. 

DATES:  Comments  Due  Date:  September 
15,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
tiiese  proposals.  Comments  should  refer 
to  the  proposals  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 


FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman.  (202)  708-0614 
.  extension  4128.  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  At  the  end 
of  the  comment  period,  tiie  Department 
will  submit  die  proposed  information 
collection  notice  to  the  Office  of 
Management  and  Budget  for  review  as 
required  by  die  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35.  as 
amended). 

This  notice  will  address  three  related 
proposals  to  improve  Public  and  Indian 
Housing  (PIH)  tenant  data  collection 
and  verification:  (1)  Approval  of  die 
revised  Form,  HUD-50058.  (2)  approval 
to  extend  die  Form  HUD-50058  MTW 
(6/2001).  and  (3)  audiorization  to  collect 
3  data  elements  pertaining  to  verified 
benefit  payments  from  the  Social 
Security  Administi-ation  and  6  data 
elements  pertaining  to  verified  wage 
and  unemployment  insurance 
payments.  When  integrated,  diese  diree 
collection  tools  will  allow  HUD  to 
■    gather  more  complete  and  accurate 
tenant  information  with  which  to 
monitor  program  performance. 

Background  ; 

(1)  Form  HUD-50058 

The  Department  of  Housing  and 
Urban  Development  (HUD)  intends  to 
revise  Form  HUD-50058  in  a  manner 
uiat  will  require  changes  to  die  HUD 
Form.  HUD-50058  Module  in  die  Public 
^d  Indian  Housing  hiformation  Center 
(PIC),  but  will  not  require  changes  in 
software  systems  of  public  housing 
agencies  or  vendors  supporting  public 
housing  agencies.  HUD  will  maintain 
the  current  information  collection 
burden  until  the  changes  in  HUD's  PIC 
system  have  been  completed.  Therefore. 
HUD  seeks  comments  on  the  proposed 
revisions  to  die  Form  HUD-50058  and 
on  the  proposal  to  extend  the  existing 
Form  HUD-50058  (6/2001)  until  die 
revisions  are  fully  implemented 
The  Form  HUD-50058  collects 
demographic  and  income  data  on 
residents  participating  in  PIH's  PubUc 
Housing.  Section  8  Housing  Choice 
Voucher.  Section  8  Project  Based 
Certificates,  and  Section  8  Moderate 
Rehabilitation  programs.  Public  housing 
agencies  will  transmit  the  form 
electi^nically  to  HUD  at  least  annually 
for  each  household. 


The  Department  updated  the 
currendy  approved  Form  HUD-50058 
by  removing  obsolete  and  unnecessary 
data  fields.  These  deletions  will  not 
require  vendors  to  modify  their  software 
for  reporting  family  data  to  the  Public 
and  Indian  Housing  hiformation  Center 
(PIC) — the  information  system  that 
collects  elertronic  Form  HUD-50058 
data.  Public  housing  agencies  should 
not  modify  dieir  software  to  reflect  die 
deletions,  but  they  are  no  longer 
required  to  send  data  in  die  fields  diat 
HUD  has  deleted.  If  public  housing 
agencies  submit  data  for  the  deleted 
fields  using  the  file  stiiicture  of  die 
current  form  (Form  HUD-50058  (6/ 
2001)),  die  PIC  system  will  ignore  die 
data. 

HUD  conducted  a  two-day  industry 
consultation  session  widi  pubfic 
housing  agencies  (PHA),  ti^de 
organizations,  vendors,  and  other 
interested  parties  in  November  2002  to 
collect  suggestions  to  improve  the  Form 
HUD-50058  and  the  reporting  rate  by 
public  housing  agencies  to  die  F6rm 
50058  Module  in  die  Pubhc  and  Indian 
Housing  Information  Center.  The 
Department  reviewed  all  of  the 
suggestions  gadiered  at  die  consultation 
session  and  incorporated  diem  where 
possible  into  the  revised  Form  HUD- 
50058.  resulting  in  modest  changes  to 
die  form,  none  of  which  require  changes 
to  vendor  software.  HUD  continues  to 
work  collaboratively  with  the  user 
community  to  produce  an  improved 
Form  HUD-50058  diat  meets  die  needs 
of  HUD,  pubhc  housing  agencies,  and 
other  users. 


(2)  Form  HUD-50058  MTW  ' 

HUD  seeks  comments  on  the  proposal 
to  extend  the  existing  Form  HUD-50058 
MTW  (6/2001).  The  Form  HUD-50058 
MTW  collects  demographic  and  income 
data  on  residents  participating  in  PIH's 
Public  Housing,  Section  8  Housing 
Choice  Voucher,  Section  8  Project  Based 
Certificates,  and  Section  8  Moderate 
Rehabilitation  programs  and  whose 
public  housing  agencies  participate  in 
die  Moving-to-Work  (MTW)  proeram 
MTW-PHA  [i.e..  public  housing^ 
agencies  participating  in  the  Moving-to- 
Work  demonstration  program)  will 
transmit  the  form  electronically  to  HUD 
at  least  annually  for  each  household 

Form  HUD-50058  MTW  addresses  die 
particular  reporting  requirements  and 
consti^ints  for  public  housing  agencies 
that  participate  in  the  Moving-to-Work 
(MTW)  demonstration  program 
mandated  by  Section  206  of  the  1996 
HUD  Appropriations  Act.  This 
information  collection  effort  supports 
MTW  program  monitoring  and 
evaluation,  as  required  by  Congress. 
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KTTW-PHA  will  use  the  Form  HUD- 
50058  MTW  to  collect  data  on  MTW- 
families  only.  MTW-families  include 
families  who  participate  in  any 
component  of  the  MTW  program.  This 
includes  families  who  receive  self- 
sufficiency  support  services  but  pay  rent 
under  conventional  program  rules.  Non- 
MTWrfamilles  include  families  who 
reside  in  a  MTW-PHA  but  do  not 
participate  in  any  component  of  the 
MTW  program.  MTW-PHA  will 
continue  to  use  the  regular  Form  HUD- 
50058  for  Non-MTW  families. 

Public  housing  agencies  that  currently 
participate  in  the  MTW  demonstration 
program  are: 

•  Cambridge  Housing  Authority 

•  Chicago  Housing  Authority 

•  Delaware  State  Housing  Authority 

•  Greene  Metropolitan  Housing 
Authority 

•  Housing  Authority  of  the  City  of 
High  Point 

•  Keene  Housing  Authority' 

•  Lawrence-Douglas  Housing 
Authority 

•  Lincoln  Housing  Authority 

•  Housing  Authority  of  Louisville 

•  Massachusetts  Department  of 
Housing  and  Community  Development 

•  Minneapolis  Public  Housing 
Authority 

•  Housing  Authority  of  the  City  of 
New  Haven 

•  Philadelphia  Housing  Authority 

•  Housing  Authority  of  the  City  of 
Pittsburgh 

•  Portage  Metropolitan  Housing 
Authority 

•  Housing  Authority  of  Portland 

•  San  Antonio  Housing  Authority 

•  San  Diego  Housing  Commission 

•  Housing  Authority  of  the  Coimty  of 
San  Mateo 

•  Seattle  Housing  Authority 

•  Housing  Authority  of  the  County  of 
Tulare 

•  Housing  Authority  of  the  City  of 
Vancouver 

Additional  public  housing  agencies 
may  join  the  MTW  program. 

(3)  Systems  to  Monitor  Reductions  in 
Subsidy  Payment  Errors 

In  response  to  a  Presidential 
Management  Initiative,  HUD  has 
established  the  Annual  Performance 
Plan  goal  to  reduce  subsidy  payment 
errors  by  15%  in  2003,  30%  by  2004, 
and  50%  by  2005.  In  support  of  this 
goal,  the  Real  Estate  Assessment  Center 
(REAC)  implemented  an  income 
verification  component  in  the  Tenant 
Assessment  Sub-System  (TASS),  which 
assists  public  housing  agencies  (PHA)  in 
the  detection  and  prevention  of  program 
abuses.  TASS  performs  this  function  by 
providing  over  the  Internet  the  ability 


for  public  housing  agencies  to  verify 
income  from  Social  Security  (SS)  and 
Supplemental  Security  Income  (SSI) 
reported  on  the  Form  HUD-50058. 

Program  Administrators  of  HUD's 
rental  assistance  programs  need  SS  and 
SSI  information  to  determine  the 
amount  of  rental  assistance  that  tenants 
are  entitled  to  received.  Currently, 
TASS  uses  an  automated  matching 
process  to  compare  tenants'  SS  and  SSI 
benefits  from  the  Social  Security 
Administration's  (SSA)  database  to  SS 
and  SSI  benefits  reported  to  HUD  by 
public  housing  agencies  on  the  Form 
HUD-50058.  This  process  nms  every 
month  and  generates  two  online  reports: 
the  Monthly  Benefit  History,  which 
contains  a  list  of  all  tenants  to  be  re- 
certified, and  the  Income  Discrepancy, 
which  identifies  tenants  with 
discrepancies  in  SS  and  SSI  benefit 
payments. 

While  the  current  process  delivers 
great  value  by  providing  timely 
information  that  may  be  used  to  detect 
and  prevent  program  abuse,  TASS  does 
not  now  gather  information  necessary  to 
measure  the  amount  of  benefits 
incorrectly  reported  to  the  PHA.  The 
information  collection  covered  by  this 
request  will  correct  this  deficiency. 

HUD  will  also  soon  implement  a    , 
complementary  system  to  provide 
public  housing  agencies  with  an  on-line 
source  of  a  thirty-party-verified  wage 
and  unemployment  benefit  payments. 
Public  housing  agencies  can  use  the 
information  to  verify  tenant-supplied 
income-related  information  at  the  time 
of  annual  and  interim  re-examinations 
and  to  more  accurately  calculate  the 
amount  of  rental  assistance  that  tenants 
are  entitled  to  receive.  This  will 
improve  the  accuracy  of  data  reported  to 
HUD  on  die  Form  HUD-50058. 

The  new  system  will  also  allow  HUD 
to  gather  information  necessary  to 
measure  the  amount  of  tenants'  gross 
wage  and  unemployment  benefit 
payments  that  are  incorrectly  reported 
to  public  housing  agencies.  HUD  can 
use  the  data,  combined  with  that 
collected  through  TASS,  to  generate 
statistics  to  measure  progress  towcU"ds 
the  Annual  Performance  Plan  (APP)  goal 
to  reduce  both  the  number  of  errors  and 
the  estimated  net  annual  subsidy 
overpayment  by  50%  over  the  next  three 
years. 

Highlight  of  the  Changes 

'  (1)  Form  HUD-50058 

The  revised  Form  HUD-50058  reflects 
the  initiative  to  remove  obsolete  and 
uimecessary  lines  from  the  form.  The 
revised  Form  HUD-50058  contains  27% 
fewer  lines  and  three  fewer  pages.  The 


items  removed  from  the  existing  Form 
HUD-50058  include  section  14 
(Manufactured  Home  Owner  Renting 
the  Space)  and  section  16  (Indian 
Mutual  Help).  Some  Welfare  to  Work    • 
(WtW)  elements  of  section  1 7  (Family 
Self-sufficiency  (FSS)/WeIfare  to  Work 
(WtW)  Voucher  Addendum),  space  for 
five  family  members  in  Section  3 
(Household),  reserved  field,  and 
references  to  Indian  Housing  and  Pre- 
merger (Certificates  and  Vouchers  were 
also  removed.  HUD  also  removed  lines 
numbered  and  labeled  as  follows:  (2e) — 
"Date  correction  transmitted",  (2f) — 
"Repayment  agreement?",  (2g) — 
"Monthly  amount  of  repayment",  (2n) — 
"Other  special  programs:  Nimiber  03", 
(2n) — "(Dther  special  programs:  Number 
04",  (2n)) — "Other  special  programs: 
Number  05",  (2p) — "Use  if  instructed  by 
HUD",  (3s)— Continued  on  an 
additional  sheet?",  and  (8u}— "Total 
annual  travel  cost  to  work/school 
(Indian  Housing  only)". 

(2)  Form  HUD-50058  MTW 

The  Department  did  not  make  any 
change  to  the  current  version  of  the 
Form  HUD-50058  MTW  (6/2001).  As 
many  MTW-PHA  have  already 
modified  their  software  to  meet  the 
requirements  of  the  existing  Form  HUD- 
50058  MTW  (6/2001),  and  because  the 
MTW-PHA  will  be  required  in  the 
future  to  modified  their  software  to 
accommodate  the  revised  Form  HUD- 
50058  when  they  transition  out  of  the 
MTW  program,  the  Department  will  not 
require  the  public  housing  agencies  to 
revise  their  MTW-software  at  this  time. 

(3)  Systems  to  Monitor  Reductions  in 
Subsidy  Payment  Errors 

This  notice  also  covers  the  collection 
of  9  additional  data  elements  that  will 
allow  HUD  to  monitor  and  report 
progress  towards  the  Aimual 
Performance  Plan  goal  to  reduce 
program  abuses.  First,  HUD  will  collect 
3  data  elements  to  measure  the  amount 
of  Social  Security  (SS)  and 
Supplemental  Security  Income  (SSI) 
benefits  that  are  incorrectiy  reported  to 
public  housing  agencies.  According  to 
the  proposed  change,  during  the  annual 
recertification  meeting,  public  housing 
agencies  will  access  the  TASS  reports  to 
verily  the  SSA  benefits  amount.  Once 
the  amount  of  benefits  is  verified,  users 
will  be  requested  to  enter  information 
into  two  fields  to  report:  the  "Amount 
initially  reported  by  family"  and  the 
"Verified  monthly  benefit  amount".  If 
there  is  a  discrepancy,  the  user  will  be 
requested  to  select  a  code  fi'om  a  drop- 
down list  to  explain  the  reason  for  the 
discrepancy:  "SSA  Error",  "Tenant 
Error-'Tenant  Agrees  with  SSA  Info",  or 


"Tenant  Error".  HUD  will  use  this  data 
to  accurately  measure  and  report  the 
quanUty  of  SS  and  SSI-related  program 
abuse  errors  and  the  reasons  for  such 
discrepancies. 

Second,  HUD  proposes  to  collect  6 
additional  data  elements  through  a 
complementary  system  to  measure  the 
amount  of  gross  wages  and 
unemployment  benefits  that  are 
incorrectly  reported  to  public  housing 
agencies.  During  re-cerUfications,  public 
housing  agencies  will  access  state  wage 
and  unemployment  benefit  data  in  the 
system  to  verify  the  tenant-reported 
mcome  amounts.  Once  the  income  is 
■verified,  users  will  enter  information  in 
four  fields  of  the  software  system  to 
report:  The  "Gross  wage  amoimt 
initially  reported  by  family",  the 
'•yerified  monthly  gross  wage  amount" 
the  "Unemployment  benefit  amount 
initially  reported  by  family",  and  the 
"Verified  monthly  imemployment 
benefit  amount".  If  there  are 
discrepancies  between  the  reported 
amounts  and  the  verified  amounts,  the 
user  will  select  a  code  fi-om  one  or  two 
drop-down  lists  to  explain  the  reason 
for  the  discrepancy.  The  codes  are 
"State  Error",  "Tenant  Error— Tenant 
Agrees  with  State  Info",  or  "Tenant 
Error".  This  data  will  be  used  to 
accurately  measure  and  report  the 
quantity  of  wage-related  program  errors 
and  the  reasons  for  such  discrepancies. 
Together,  the  collection  of  these  9  data 
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elements  will  permit  HUD  to  monitor 
and  report  progress  towards  the  Annual 
Performance  Plan  goal  to  reduce 
program  abuses  by  50%  over  the  next 
three  years. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Family  Report, 
MTW  Family  Report,  Reporting 
Discrepancy  in  Tenant-Reported  Gross 
Income. 

OMB  Control  Numbeiis):  2577-0083 
2577-0083  MTW. 

Description  of  the  need  for  the 
information  and  proposed  use: 
Collection  of  this  information  is 
authorized  by  the  U.S.  Housing  Act  of 
1937  (42  U.S.C.  1437,  et  seq.).  Title  VI 
of  the  Civil  Rights  Act  of  1964  f42 
U.S.C.  2000d),  the  Fair  Housing  Act  (42 
U.S.C.  3601-19),  Section  214  of  the 
Housing  and  Community  Development 
Act  of  1980,  and  Section  2CJ  of  the  1996 
HUD  Appropriations  Act.  The 
information  collected  through  the  Form 
HUD-50058  and  the  Form  HUD-50058 
MTW  will  be  used  to  monitor  and 
evaluate  Office  of  Public  and  Indian 
Housing  programs  including  the  Public 
Housing,  Section  8  Housing  Choice 
Voucher,  Section  8  Project  Based 
Certificate,  Section  8  Moderate 
Rehabihtation,  and  Moving-to-Work 
programs.  The  information  collected 
through  the  systems  to  monitor 
reductions  in  subsidy  payment  errors 
will  be  used  to  monitor  and  report 


L 


ESTIMATED  BURDEN  HOURS  OF  THE  PROPOSED  INFORMATION  COLLECTION 


progress  towards  the  Department's 
Annual  Performance  Plan  goal  to  reduce 
subsidy  payment  errors  by  15%  in  2003 
30%  by  2004,  and  the  Presidential 
Management  goal  of  reducing  such 
errors  by  50%  by  2005. 

Members  of  public  affected:  Public 
housing  agencies.  State  and  local 
governments,  individuals  and 
households. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  IniUally,  public 
hcaising  agencies  will  need  one  half 
hour  to  input  the  data  into  each  Form 
HUD-50058  or  Form  HUD-50058  MTW. 
After  a  one-year  period,  average  input 
Ume  should  be  reduced  to  15  minutes 
per  form.  The  reduction  in  time  will  be 
achieved  by  the  pre-entering  of 
informaUon  on  the  form  that  remains 
unchanged  from  the  previous  re- 
examination (i.e.  tenant's  name,  tenant's 
date  of  birth,  etc.).  Public  housing 
agencies  that  administer  the  Family  Self 
Sufficiency  (FSS)  program  will  require 

an  additional  15  minutes  per  form  for 
completion  of  the  information.  Also, 
public  housing  agencies  will  need  l' 
minute  to  enter  the  SS  and  SSI 
information,  and  1  minute  to  enter  the 
gross  wage  and  unemployment  benefit 
mformation  into  payment  subsidy 
monitoring  systems. 


formation  collection 


HUD-50058  

HUD-50058  MTW  

Collections  for  Monitoring  Reduc- 
tions in  Subsidy  Payment  Er- 


rors. 


Numt)ef  of 
respondents 


4,500 

22 

4,522 


Responses 

per 
respondent 


Total  annual 
responses 


1,000 
9,008 
1,106 


4,500,000 

198,176 

5,000,000 


Minutes  per 
response 


Total  hours  i  Regulatory  reference 


30 
30 
,  1 


2,250,000 
99,088 
83,333 


908.101,  960,  982,  984 
908.101,960,  982,  984 
5.234,    5    Subpart    F    68 
23753. 


FR 


Projected  One- Year  Period:  Hours  per 
response  will  be  reduced  to  0.25  for 
total  burden  hours  of  1,125,000  for  the 
Form  HUD-50058  and  49,544  for  the 
Form  HUD-50058  MTW. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  coUecUon— Form  HUD-'50058 


MTW;  extension  and  revision  of 
currently  approved  collection— Form 
HUD-50058;  and  new  collection  for 
monitoring  reductions  in  subsidy 
payment  errors. 

Authority:  Section  3506  of  the  Paperwork. 
Reduction  Act  of  1-995.  44  U.S.C.  Chapter  35 
as  amended. 


Dated:  June  26,  2003. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

BILUNG  C006  4210-33-11 
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U.S.  Department  of  Housing  and 
Urban  Development 

Office  of  Public  and  Indian  Housing 


Family  Report 


Form  HUD-50058,  Family  Report,  applies  to  Public  Housing  and  Section  8  programs. 


Additional  instructions  are  contained  in  the  Form  HUD-50058  Instruction  Booklet. 
Copies  of  the  Instruction  Booklet  can  be  found  on  the  PIC  Web  Site  at 
http://www.hud.gov/offices/pih/systems/pic/50058/pubs/ 


Previous  editions  are  obsolete 


Form  HUD-50058  (XX/2003) 
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aala  sourcss.  galh.nrg  and  mainl^m.™  »»  data  Sj  M^SS. J^  L^         '""'?  "'"«*'■».  s««'=«'<9  •x.sl.ng 

monitor  program  participants'  complianci  w'th  require^nte  (2)  oSe  dJZTr'.  '"''^  ^"  "'"  ^'^  *"'°""^^*°' »°-  '^  > 
characteristics.  (3)  participate  in  Income  matching  SSidaS^ffntn,??^.     -nfomiation  describing  tenants' 
emphasis  on  the  housing  needs  of  specirg™'  ™riS2;^?f  *  L*^       ^  .'"^'®  "^®  °'  '''^  ^°"«'"9  '"^»"'00'  with 
1437  e.  sec.),  me  VI  of  the  Civil  RighteXl7'4»^2  U  r^gJil^S  ^  .f '  ^""^'"^  ^'^  °'  ^^^^^  (^^  U.  S.  C. 

a  ui  .  TOH  i^^  u.  o.  o.  ^oood)  and  by  the  Fair  Housing  Act  (42  U.  S.  C  3601-19) 

S;S"n£r'°"^^'"^^""^"°"°"  '^«-  '°-^  '=  -"^-  and  is  protected  by  the  Privacy  Act.  Keep  the  forms  locked 


Acronyms 

FMR  =  Fair  Market  Rent 

FSS  =  Family  Self-Sufficiency  program 

HAP  =  Housing  Assistance  Payment 

Hoc^  =  Homeownership  and  Opportunity  for  People  Everywhere 

HQS  =  Housing  QuaOty  Standards 

ic  A°  ^  w-  ®:.  "^^Pf '*^°"'  °'  Housing  and  Urban  Development 

ISA  =  Indrvtdual  Savings  Account 

ON/IB  =  U.  S.  Office  of  Management  and  Budget 

PHA  =  Public  Housing  Agency 


PHRA  =  Pubfc  Housing  Reform  Act 

PIC  =  Pubfic  and  Indian  Housing  Infonnation  Center 

SRO  =  Single  Room  Occupancy  ^ 

SSA  =  Social  Security  Administratran  ^ 

SSI  =  Supplemental  Security  Income 

SSN  =  Social  Security  Number 

TANF  =  Temporary  Assistance  for  Needy  Families 

TIN  =  Taxpayer  Identification  Number 

TTP  =  Total  Tenant  Payment 

^De.....Uo..  (.e.er  to  tfn.  K>rm  HUD-SOOSS  .nstructK>n  Booklet  for  a  more  <^i^e.-^^i^i^,,^f^^^i^^ij^^ 

substantially  Impedes  his  or  her  ability  to  live  indJpenSr  andt  o' S  n.L  r^th    °^  ^  '"''"""*'«  ^'^^««°"- 

more  suitable  housing  conditions,  or  (c)  a  develoXn^c^Lbmti  «  hok    h     c^^^*  ^"^  ^'""^^  '^"^  ^  '"^P'^^^  by 
Assistance  and  Bill  of  Rights  M  mJ!' ^M^TirSl^  '°^  °'"^«  Developmental  Disabilities 

condition  that  arises  from  the  etiobgic  aJSt  for  AIDS  '^"^  '"""""^  '^^^'^'^^  ^"^"''"^  (AIDS)  or  any 

^^:Z:n°:'::l^Z  °''' '''  '^°'^  ^'^'°"  '^'^^^  ««-«-  ^^  -«-^-  ^^^te  cannot  be  earf^r  than  me  date  of 

:^^stSirr:saTpr^^^^^ 

Portability:  Renting  a  dwelling  unit  with  Section  8  assistance  outside  the  jurisdictton  of  the  in«ial  PHA. 
Form  Conventions: 

2.  r  means  "or"  unless  othewfise  noted 

l:|SE=£==3H^H=aH=-^^^ 

6.  Leave  blank  any  line(s)  or  item(s)  that  do  not  apply  urJe's s  th'pZ  inS'She^se. 


Prevkjus  editions  sue  obsolete 
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1  Head  of  hCHiSG^old  name                                  1  Social  Security  Number                                     |  Date  modified  (mm/dd/yyyy)                              1 

Fsmily  RspOrt                  U.S.  Department  of  Housing  and  Urban  Development 

Ottice  of  PuDlic  and  Indan  Housing 

OMB  Approval  Numper  XXXX-XXXX 

1 .  Agency 

la  Agency  name 

la. 

1b  PHAcode 

lb. 

1c   Program      P^PuWc  HQus.na,  CE=  see  8  Certificates.  V0=  Sec  8  vouchers  MB=  Sec.  8  Mcxl  Rehab 

1c. 

in  Prn)fir'  niimher  (Public  Housing  only) 

Suffix 

Id. 

le.  Building  number  (Public  Housing  only)                                                                                _ 

le. 

If.  Building  entrance  number  {Public  Housing  only) 

If. 

1g.  Unit  number  (Public  Housing  only) 

ig 

2.  Action 


2a.  Type  of  action 

2a. 

2b.  Effective  date  (mm/dd/yyyy)  of  action 

2b. 

2c  Correction?  (Y  or  N) 

2c. 

2d.  If  correction;  (check  primary  reason) 


D    Family  correction  of  income 
D    Family  correction  (non-income) 


n  PHA  correction  of  family  income 
D    PHA  correction  (non-income) 


2h.  Date  (mm/dd/yyyy)  of  admission  to  program 


2i  Projected  effective  date  (mm/dd/yyyy)  of  next  reexamination 


2h. 


2i. 


2j.  Projected  date  (mm/dd/yyyy)  of  next  flat  rent  annual  update  (Public  Housing  fiat  rent  only) 


2k.  FSS  participation  now  or  in  the  last  year?  (Y  or  N) 


2k. 


2m.  Special  program:  (Section  8  only)  (check  only  one) 

D  Enhanced  Voucher  D  Welfare  to  Work  Voucher 


2m. 


2n.  Other  special  programs:  Number  01 ' 


2n. 


2n.  Other  special  programs:  Number  02 


2n. 


2q  PHA  use  only 


Ji 


2r.  PHA  use  only 


2r. 


2s  PHA  use  only 


2s. 


2t  PHA  use  only 


2f. 


2u.  PHA  jse  only 


7  =  other  Change  otdnii ": - 

8  ^FSaWtW  AdctendiimOn^    "     '  ^ 

9  '  Annual  ReexaminatfanSearching  (VO only)  ."  ' 
ia=,lssuanc^i5JVpdcfieri'»  -•   :;  >.-.    -   ■  .'  ', . 


2u. 


J  «;=  Expitaito  o»:ysucha"'  '",,:•c^p:■"^  r* ;:  -:  ^  :%sj 


2a  Type  of  action  codes  -    ;■  ,. '>'J'';2B'i-  .i^K 

:  1  =  New  Admissioti", '7  - .  •.'       .  :     ■  ".       .;r~.^"  i 
li=.^nuai  Reexamina^n  ■      : 
"3.=f-lntsfipReexaroinatiorv   ..  -.    ,  y     . 

4  =JPortability  Move-iti  (VO  onlj)  ..■-.'"      .  -     ■    ' 
v5=Portat«iityM(»e-out(VOpnlyt^"    :"  .  '.■..*■. 


12.=,.r'at  Ren*  Annaar  Update  (Pd'only); . 

13  -  Atinual  HQSjjnspectipn  Or^  [S8  onty)^' 

14  i=  Historical  Adjustment      ,.         ,  . 
ISj^Voicfcu. 


Previous  editions  are  obsolete 
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tmmmmm 


Line  la: 


Line  lb: 


Nole: 


Line  1c: 


^^^^m^Mmmm 


Five-character  code  oomnncoH  «f  tK«  o  i_- .  . : "^  ^"^  '^"'^ 


c-        I,         ■  "     ■■ '  ' '  "~' '^■■■piciea  »ie  lamiivs  horm  HUD-5005B 


Line  Id: 


Line  1e: 


Line  If: 


^^^^^^^^^^^^^^^^^^S^^ 


Line  2a: 


Note: 


Line  2b: 


Note: 


Line  2c: 


Note: 


Line  2d: 


Une2h: 


Line2i: 
Line2i: 


Line  2k: 


Line  2m: 


Line  2n; 


Note: 


Line  2q-2u: 


Note: 


fjjgjc^ng  only.  s^;:^;;^^s^i^r^;:;;^;::;::^^ 


PlibllC  HOUSina  on  V  Ten-r-haraMor  r.,^^. ...„  .. . =2^ 


Ac&M^je 


number 


^~~^'^^^^'  .he  bottom  of  the  pacT.  .oS^tttS^^^^^ 
When  a  family  that  receive.:  fiaj  «»„!  ,«^... : ^ — "^ --■       


■^^^^i^^^^n^!}!^^  requiresa  ^;;;i;;;!;;;;;;;r:^^ 

I  Dale  the  reported  action  becomes  effective.  ^ ^examination  (2a-  2) 


Allows  PHAs  to  corrgctfigldsgevicusty  transmitted  .n  ^~r ^^        '^^^'- 


Use  a  correction  for  a  minor  chanr^e  to  a  previously  f^H.m.^i:;rZZZ. 

Indicate  the  primary  reason  for  the  correction  record  ~ 

•^g^iMPHAjitjaj!^^     fa,^;;i;];;^^^;;r^roor.m  r^^.^ ..  .^ ,. 

The  proiected  effective  date  of  the  famify's  next  rB^Jrr^li^:^  '' 


i„rti_,,„  .,  ,7^ ' ,  ^  ^,^  „,  „,p  ,^^1  „a,  pgp^  annua  update 


Jggnlgniyogjgate.if  the  family  receives  an  F7h,nced  Voucher  or .  w^a,.  ^  ^.^  .,, ,-,,, 

.  Indcate  ,f  the  family  particiDates  in  a  special  orooram  " .?  ro  >fvorK  voucher.    

^aa   Pr«rm  LJl   irs    Crt/-irrn    i 7-  H  ^ — 


PHAs  may  use  these  lines  for  any  information  thev  v^^tT^^Ti^i^ ^- 


^ — < ^,  .run  nj  uuiiet;!. 

HUD  encourages  PHAs  to  use  fines  Pq  through  2u  for  Ir.r':^!^:;;;^!^^ 


Previous  edfeions  are  obsolete 
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Head  ot  iTousehotd  name 


I  Social  Security  Number 


1  Date  modHied  (mm/dd/yyyy) 


3.  Household 


\ 


3a  Head  of 
Household 

Member 

3b  Last  name  &  Sf ,.  J'  etc. 

3c  First  name 

3d  Ml 

3e  Date  of  birth 

3t  Age  on  effective 
date  of  action 

3g.  Sex       3n  Relation      1  3c  Citizenship 
H            j 

3j  Disability  (Y  or  N) 

3k  Race 

C   1.       D 

2.       D  3        D  4       OS 

3rn  Ethnicity 

number  01 

3n.  Social  SeOinty  Number 

3p  Alien  Registration  r^umber. 
A- 

3q.  Meeting  community  service  or  self- 
sufficiency  requiremenT 

3a.  Member 

3a  Last  name  &  Sr ,  Jr  etc 

3c.  First  name 

3d  Ml 

3e.  Date  of  birtn 

3f  Age  on  effective 

date  of  action 

number  02 

3g  Sex 

3h  Relation 

3i  CHizensriip 

3|  Disability  (Y  or  N) 

3k  Race 

D  1        D 

2        O  3        O  4       D  5. 

3m.  Ethnicity 

3n  Social  Security  Numeer 

3p  Alien  Registration  Number 
A- 

3q  Meehng  community  service  or  self- 
sufticiency  reguiremeni'' 

3a.  Member 
number  03 

3D  l-ast  name  &  Sr ,  Jr  etc 

3c  First  name                         1  3d  Ml 

3e  Daleofbirtn 

31  Age  on  elfective 
date  of  action 

3g  Sex      3h  Relation 

3(  Citizensfiip 

31  Disability  (Y  or  N) 

3K  Race 
Q  1        D 

?        D  3        □  4.       D  5 

3m  Ethnicity 

3n  Soaal  Secunty  Njmber 

3p  Alien  Registration  Number 
A- 

3<j  Meeting  ocmfTn^nity  service  or  self- 
sutficiency  requiremenf 

3a.  Member 
number  04 

3b  Last  names  S'.jr  etc 

3c.  RrsI  name 

3fl  Ml 

3e-  Oale  ot  b'rth 

3f  Age  on  effective 
Bate  of  acton 

3g  Sex 

3h  Relation 

3i.  Citizenship 

3i  Oisabrtity  (Y  or  N) 

3k  Race 

□  1        0  2.       0  3.       04       lis 

3m  Ethnicity 

3n.  Sooal  Secunty  Numbe' 

3p  Alien  Registration  Number 
A- 

3q  Meeting  community  service  or  self- 
suffkaency  reguirement' 

3a.  Member 
number  05 

3b  Last  name  &  Sr .  Jr  etc 

3c  First  name 

3c!  Ml 

3e  Date  ot  birtn 

3f  Age  or  effective 
date  of  ac^on 

3g  Sex 

3ti  Relation 

3i.  Citizenship 

3l  Disability  (Y  or  N) 

3k  Race                                                        1  3m  Ethnicty 

at,       0  2-       0  3        0  4.       D  5.       j 

3n  Social  Security  Number 

3p  Alien  Registration  dumber 
A- 

3q  Meeting  community  service  or  self- 
sutfciency  requirement? 

3a.  Member 

3b  Last  nar\e  &  Sr ,  J-  etc 

3c  First  name 

Sd.  Ml 

3e  Dale  of  binh 

3f  Age  on  eHective 
dale  of  action 

number  06 

3g  Sex    1  3ti  Relation      1  3i  Citizenship 

3).  Disability  (Y  or  N) 

3k  Race 

o  1.     o  : 

D  3        0  4       D  5 

3m.  Ethnicity 

3n  Sociai  Secunty  Number 

3p  Alien  Registration  NumSer 
A- 

3q.  Meeting  community  service  or  self- 
suf^iciency  requiremenf 

3a.  Member 
number  07 

3b  i-ast names  Sr.,  Jr  ex. 

3c  First  name 

3d  Ml 

3e  Dale  ot  Qirtn           1  31  Age  on  elfective 
date  of  action 

3g  Sex 

3h  Relation 

3i  Citizensnip 

^.  Disability  !Y  or  N) 

3k.  Race 
D  1       as 

1  3m  Ethnicity 

D  3        0  4        OS        j 

3n  Social  Security  Numbe' 

3p  Alien  Regisuation  Number 
A- 

3q  Meeting  community  service  or  self- 
sutticiency  requirement? 

3t  Total  numbe 

•  in  household 

3t.. 

3u.- Family  subs 

dy  status  under  Noncitizens  Rule: 

3u. 

3v.  Eligibility  effective  date  (mm/dd/yyyy)  H  qualified  for  continuation  of  full  assistance  (3u=C) 


3v. 


3w.  If  new  iiead  of  household,  former  head  of  household's  SSN 


3w. 


.  3h.  Relation  codesi 

'..iHsheaA'  .;>-,;, 
:S:=spouse"-»,,:-.    'j^ 
;  JC 5 co-head-^r   ■--:"•?  .-: 
.  Fi" foster  cfiiklfoster  Adiilt 
.  ¥.=  pther  youth  under  tS , 

E^4*tt-times1ijfcnt  18+  '  '. 

I; » IhnS-m  aldeJ^S" .    '    " 
^  fl;  =  other adtjit  -!  '-'\  '    '-*-' 

--3h.Citizenship  codes:-  ■ 
'  EC = eligible  cjtjzert. 
-  EK^digitile  ndndtizeti   , 
.  Ntf'ineiigible  no'ndtrzen  -^. 
.  :PVi£'pendifigvcrfficatipr>-'.% 


3k-  Race  codes:  •  I 

t-vwiiie  .  ;  .-    .,>-,   :.'  ■      ~      ;■: 

2  =  Blacky  African  American  "     '- 

3  =  American  Indian/Alaska  kiaSwe  ::.    ■    ,; 
4=  Asian  .  ■?:'/''     •' .  L\   "  .'■"    '  ■    '    ^*/  ■ 

.    5?  Native  Hawaiian/OtnetPaafic  islander 

Jm.  Ethnicity  codes 

Hispanic  cfLat/:  -   •" 

!?«ric* '  I  -.:-. r  _jctic,  , 


•y^:'mm(^: 


3a.  Commonitv  service  or  selt-suWiciencY  codes: 

1-  =  yes-;  f   .  ..- .      ■  "'        ';•■_.  ■    ■    , .'    :  ■■ 
i^ra   ;■-_."    ■  '  '        ' 

3  =  pending  . ,    '  .  ■  ,  - 

..4=;-e)cempt 
S-'-yVa  ; 

3u.  Famitv  subsidy  status  codey:    ^,       .,-'  ,,    ,.^. 

0  =  quali6ed  for  conlinualioo  offuS  assistance  ;.^,  ^)i.^ 
'E  =  eljgiWe  for  Ml  assistance  '  -,.  , . :  ':  ,i--v ,-.-       -i';- 

Fi«ligibielpc  fail  assistance  penoingverificatiortof  - 
islakis;;"-:'^  ■/,_-.!    \  ■.;';  :v''  ._'-  .'7  .v.,-.V_;  /"i  -^^ 

P ^'prorated assistance  '•  ;    ..V  .  Jr  •'--'y^-T-^'-'li' 


Previous  editions  are  obsolete 


Form  HUD-50058  (X»2003) 


Mole: 


Note: 


Note: 


Line  3a: 


Line  3b 


Line  3c: 


Line  3d: 


Line  3e: 


Line  3f: 


Line  3q: 


Line  3h: 


Line  3i: 


Line  3|: 


Line  3k: 


Line  3m: 


Litie  3n: 


Note: 


Line  3p: 


Note: 


Line  3q: 
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Complete  for  each  household  member 


'^*  '^^^^^ 


The  first  family  member  irr^'rnbeT^^^^^J^^^]^^^^^^^^ 
The  household  includes  evfirvnn^  ^h^  ;„,„._ ...-    ..  ,. : -■       ■ 


Tr~ T"^ ^.  M.M^c,  V I ,  nmsi  oe  tne  neao  of  household  

I  he  household  includes  everyone  who  lives  in  the  un.t  w«,  c«k  m Z^ 

The  fam«y  includes  all  household  membe  Jexcept  ,vtin  a'2s°  n^^^^^  "''" '"  ^'^^'^'^^  ^'^'^  ^'^^ 

membeiiareused  to  calculate  subsidies  ^  parent.  ^  '°"^'  "^'^'^^  ^"^  *°^'«^  ^'^""s  P^mrty 


^^^^s!iff?n}o^^    the  ■n^i;;;;^;;in;:;^^^;ri?;^^ 

Indrcate  the  last  nama  nf  oa^K  w ^-,-.  _  — ^ — iLlLL. 


r— — -— .,^v.c,  ..o.gu  u,i  inai  itne  a  the  Fnrm 


^ -— -.  I -'"*'.  ^wvii  aa  ivi».  ^jr  tyir 


initial,  only  enternnp °  member.  If  no  m.ddle  mrtial,  leave  blank  If  more  than  one  middle 


lndk:ate  the  date  of  birth  for  ea^^h  household  memh^r 


Use  corte  at  hnt»r„r,  ,,»  „^„-  .u-..-__.       : ^ '— ^ reiMdiej; 


-, ^..v,.>^  .Mcirmci  ^ivi=  Mare.  h=  Femalpi 


^^ggg^g^^ohecK  the  box  next  to  the  cod^thT^iii;;^^^ 
l^^g^aTi;^  N,^t>er  (SSNfi^d  to  each  h^usef^j^^  


FntoTthTIT — ^"^ ..,,^,  „,,„  a  rroi  me  nead  does  not  hav,o  a  SSN  enter  gsqqoQOOQ 

The  law  reauira.Q  an  a./^^ron^  -«  _:_;..  ■__  ;  — 


Mnta'  I    r^ .    -..  -  ■        " - 


Line  3u: 


Note: 


with  eligible  immi(|ratinn  status                              assistance  to  U.  S.  citizens,  nationals,  and  non-U.  S  citizens 
Date  the  fnmiiv  nnoirvoii,,  «.  ,»i:k.  j  . ^  r 


-y^g^  ■gg^t^pm.^^naj^  for  the  continu.Hon'  .f  ;;:;rT=^^r7j;777-  

Lhousehold-s  Social  ^^^l^fiT!^  "^'^^^^^  ^°  '^^^'"  »"  'f>«  f>ousehold.  enter  the  former  head  of 


Pfwvwos  adituRS  are  obsolete 


■ 
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Head  of  'lOLsehold  name 


i  Social  Security  Number 


I  Date  moclitied  (mm/dd/yyyy) 


4.  Background  at  Admission 


4a.  Date  (mm/dd/yyvv)  entered  waiting  list 

4b.  ZIP  code  before  admission       

4c.  Homeless  at  admission?  (Y  or  N) 

4d.  Does  family  qLaiify  for  admission  over  the  very  low-income  limit?  (Section  8  only)  (Y  or  N) 


4e.  Continuously  assisted  under  Ihe  1 937  Housing  Act?  (Y  or  N) 
4f.  Is  there  a  HUD  approved  income  targeting  aisreqard?  (Y  or  N) 


5.  Unit  to  be  Occupied  on  Effective  Date  of  Action 

5a.  Unit  address      


Number  aind  street 
City     


State 


Apt. 


ZIP  code  (+4) 


5b.  Is  mailing  address  same  as  unit  address?  (Y  or  N)  (if  yes,  skip  to  5d) 
5c  Family's  mailing  address 


Number  and  street 


T 


City 


State 


Apt. 


ZIP  code  (+4) 


5d.  Number  of  t)edrooms  in  unit 


5e.  Has  the  PHA  Identified  this  unit  as  an  accessible  unit?  (Public  Housing  only)  (Y  or  N) 


5f.  Has  the  family  requested  accessibility  features?  (Public  Housing  only)  (Y  or  N)  (if  no,  skip  to  next 
section) 


4a. 


4b. 
4c. 


4d. 


4e. 


4f. 


5b. 


5d. 


5e. 


5f. 


5g  Has  the  family  received  requested  accessibility  features?  (Public  Housing  only) 

D  a.  Yes,  fully     D  b.  Yes,  partially       D  c.  No,  not  at  all    D  d.  Action  pending  (can  be  checked  in  combination  with  b.  or  c.) 


5h.  Date  (mm/ddA^yyy)  unit  last  passed  HQS  inspection  (Section  8  only,  except  Homeownership) 


Si.  Date  (mm/dd/yyyy)  of  last  annual  HQS  inspection  (Section  8  only,  except  Homeownership) 
Sj.  Year  (yyyy)  unit  was  built  (Section  8  only) 


5h. 


5i. 


5i. 


5k.  Stmcture  type  (check  only  one)  (Section  8  only) 

D  Single  family  detached             D  Semi-detached 
D  Low-rise D  High  rise  with  elevatof 


D  Rowhouse/townhouse 
n  Manufactured  home 


■^, 


Previous  editkxis  are  obsolete 
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^^TW^^^^^li 


Jne4a: 


Note; 


Line  4b: 


Line  4c: 


.Backgr0und'at  Admrssioiy^  y 


m^mt_ 


.^^mt^^Mmm^^m^ 


airstanc^''''  '"'^  "^  '^""^  °"  '^^  ^^^'"^  «st  for  the  progra;  u'nder  which  they  culrenu;  r«:eiv7SS7 


This  dale  must  not  be  later  than  effective  date  of  action  (line  2bl. 


The  S-digit  ZIP  code  (^  4.  rf  applicable)  where  the  family  lived  before  admgsion  to  an  assBtance  nrmr^n 

Inrlioato  uiKAtKAr  nr  ««*  *u^  f^.^:i i 77^  TT  _  '        ■■ — 


Line  4d: 


Line  4e: 


Line  4f: 


5i,^tjv^:y:;iji^unH'toi 


Line  5a: 


Ls'Srn^^l^ram""'  ""^  ^^*'^  *^^  homeless  at  the  t,me  tne  PHA  admitted  the  family  to  a  housing 


^^,^  °"'y  Inchcate  whether  or  not  the  family  qualified  for  program  admission  even  though  the.r  .ncome"" 
exceeds  the  very  low-income  limit  (50%  of  the  area  s  median  incomp)  ^  ^^ 


^Z'^TJI^TV  °' "?'  '^^  family  is  continuously  assisted  under  or  currentJy  enrolled  in  a«v  1937  Housing  M 
program  at  the  time  of  admission.  wuamunci 


'!!,S^Vr^^°'^  ^r'^'^f  ""'y  '"dicate  if  the  family  is  disregarded  for  mcome  targeting  under  a  HUD  approved' 
disregard  of  a  portion  of  welfare  to  work  familiog  '  »       a  a   lui-- aiJKirovea 

lied  on  Effe<^Tg;l 


jf.ttfAt^OfO 


The  complete  address  of  the  housing  unit  that  the  household  occupies  on  the  effective  date  of  aciinn'^nr^r 


Indicate  whether  the  mailing  address  is  different  from  the  unit  address 


The  complete  address  where  the  family  receives  mail,  if  other  than  the  unit  addt^ss  indicated  in  line  Sa" 


Leave  this  field  blank  if  the  mailing  address  is  the  same  as  the  unit  addreaa. 


Total  number  of  bedrooms  in  the  unit  that  the  household  will  occupy  on  the  effective  date  of  actK^n  iv,ru>  Ph^ 


rwl^?."!"?MTH-  '"di^'^  whether  or  not  the  unrt  that  the  famiiy  occupies  on  the  effective  dale  of  action 
(line  2b)  is  a  PHA  designated  handicapped  accessible  unit.  «u'«-uun 


Public  Housing  only.  Indicate  whether  or  not  the  family  requested  disability  amenities  or  accessibditv  fpat..,pc 

PtlKI*/^    U^Vl  IBIMn     f^wmt.,       1^^:^ fc_     <■ _i_.         _  .    ..  .  ..  ~'  ■      -  ' il 


^^^rJl'^'li^y'T"  '^  s«=»"S  of  the  famiVs  reguest  for  disability  amenit^s  and/or  accessioility" 
features  (line  5f)  on  the  effective  date  of  action  (line  2b).  ^^.'oiniy 


■^Son°"'^'  ^'''^^^  Homeownership.  The  last  date  the  unit  passed  a  full  housing  quality  standards  (HQS)" 


^2^"^t*?IioQ^''**''^  Ho7'«7"ership.  The  last  date  a  PHA  inspector  perfom^d  a  fufl  annual  housing  quafity 
standards  (HQS)  inspection  of  the  unit  that  the  household  occupies. 


TteJ^mgbedifferenl  from  the  date  unit  last  passed  HQS  inspection  (fine  5h)  if  the  unit  failed  the  last 


Section  8  only.  Indicate  the  year  that  the  unit  was  built. 


This  date  is  found  on  the  request  for  tenancy  approval  form. 


Section  8  only.  Indcale  the  building  structure  type 


See  the  Instaiction  Booklet  for  descnptions  of  each  housing  type. 


Previous  editions  are  obsolete 
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I  Social  Security  Number 


Head  of  household  name 


Date  modified  (mm/'dd/yyyy) 


6.  Assets 


6a.  Family  member  name 

No. 

6t).  Type  of 
asset 

6c.  Calculation  (PHA  use) 

6d.  Cash  value  of  asset 

6e.  Anticipated 
Income 

$ 

$ 

S 

S 

s 

s 

$ 

s 

$ 

$ 

s 

s 

$  . 

s 

$ 

s 

6f,  6g.  Column  totals 

S                             6f. 

s 

6g. 

6h.  Passbook  rate  (written  as  decimal) 

0. 

6h. 

6i.  Imputed  asset  income:  6f  X  6h  (if  6f  is  $5,000  or  less,  put  0) 

$ 

6i. 

6j.  Final  asset  income:  larger  of  6q  or  6i 

$ 

6i. 

7,  Income 


7a.  Family  memtjer  name 

No. 

7b 

Income 

Code 

7c  Calculation 
(PHA  use) 

7d  Dollars  per  year 

7e.  Income  exclusions 

7f  Income  after 
exclusions 
(7d  minus  7e) 

$ 

$ 

$ 

S 

S 

S 

$ 

$ 

$ 

$ 

S 

S 

$ 

$ 

$ 

$ 

$ 

$ 

$ 

s 

$ 

$ 

s 

$ 

s 

$ 

$ 

s 

$ 

S 

$ 

$ 

s 

s 

$ 

$ 

7g.  Column  total 

$ 

7g. 

7i.  Total  annual  income  6i  +  7q 

$ 

7i. 

7b:  Income  Codes 

pi  •.:o*q  tJLsiness 
;:F"itederalwage  - 
ttt^F  PHA  vrage   • 
;l^j=  military  pay    ' 
W  =  ottiet  wage  ' 


L 


,;  Wetfsire:.  ^  :.  •■:■   '-.iJ  ■.  ^:;^    r ' . ,  .' 
V  G  -  general  Ksistar^-. .'  '.■:  ,    '".' 
[./W  =  tnnual  itnputedv^are  income' 
i  lilANFassistaniit-'..-:  • 
■  .'■     \  '  '      "%•  ,  ■' _K ' ■' 

SS/SSl/Pensiors:    -  .       , 

;f^  pension'  ■'     -    V'  '-•  ,« 
.■g=SSI^^^r,  .t     ■■;;.      -''    . 
-,.;rik^SociafSecurity;  v:fe:.-:  ■;.,    .  . 


j,q«he(,,lnco(ne  Sconces: 

•  1  Q  l^-bfeild  *<{5pott'.     ';       .- 
'  £  ime(3)Carre»pbursetrent 
=  Indian  frost^per  capita 
^Ihefmowagif  sources 
.  nsmpioynient  tienehts 


Previous  edifions  are  otjsolete 
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^6-fr 


Note: 


Line  6a: 


Line  6b; 


Note: 


Line  6c 


Line  6d 


Line  6e 


•AsSfetSs:;* 


^m::? 


■i.?5^ 


■  :'   -,-3   ^-     ■  I      .    ".t]j'».=*7f    ■  ' 


T!Frr 


Use  a  separate  line  for  each  family  rnember  and  asset  type. 


■S'  *'^ 


The  name  of  each  family  member  in  the  household  that  has  assets  and  their  Member  number  (line(s)  3a)  that 
corresponds  to  the  asset  information  reported.  >cw  J^nnar 


List  any  asset  that  has  a  dollar  value  or  provides  a  source  of  income  to  the  person  listed  in  column  6a 


See  the  Form  HUD-50058  Instaiction  Booklet  for  an  explanation  of  allowable  assets. 


Use  this  column  to  perform  asset  calculations 


Line  6f,  6q: 


Line  oh: 


^4ote: 


Line  6i: 


Note: 


Line  Sj: 


:7l-:. 


Note: 


Line  7a: 


Line  7b: 


Note: 


Line  7c: 
Line  7d: 


Note: 


Line  7e: 


Note: 
Note: 


Line  7fr 


Line  7g: 
Line  7i: 


Estimated,  known  or  calculated  dollar  value  of  the  asset  listed. 


Total  amount  of  income  the  family  member  expects  to  receive  in  the  next  12-month  periotf  from  the  asset 


Total  of  the  values  listed  in  column  6d. 


Enter  the  passbook  rate  as  a  decimal. 


The  HUD  field  off  ,ce  detemiines  the  Passbook  rate  of  interest  tor  the  project  locality  based  on  the  average 
interest  rate  received  on  a  Passbook  Savings  Account  at  several  banks  in  the  local  area. 


Imputed  income  from  assets  based  on  the  total  dollar  value  of  the  asset  listed  and  the  Passbook  rate  of 

Hit"!  cS  I . 


If  the  total  cash  value  of  assets  is  $5.000  or  less,  enter  0. 


Total  amount  of  household  income  denved  from  assets 


-  tncomi;^ 


■y.x-. ' 


If  the  family  members  do  not  have  any  income  from  sources  other  than  assets  and  do  not  ejqaect  any  other 
would  be  the  total  of  the  asset  income. 


The  name  of  each  faniily  member  in  the  household  that  has  .ncome  and  their.lvlember  number  (line(s)  3a) 
that  corresponds  to  the  income  information  reported. 


Use  one  or  two  letter  code  at  bottom  of  page  that  represents  the  type  of  income  for  a  family  member 


See  the  Form  HUD-50058  Instruction  Booklet  for  a  detailed  description  of  each  income  code 


Use  this  column  to  perform  income  calculations 


Yearly  income  amount  the  family  member  receives  from  the  income  source(s)  listed 


See  the  Form  HUD-50058  Inslmction  Booklet  for  a  description  of  each  income  source 


Income  excluded  from  annual  income  calculations 


Includes  Income  disallowance  and  individ-jal  savings  accounts  (ISA)  for  Public  Housing 


See  the  Form  HUD-50058  Instruction  Booklet  for  a  description  of  each  income  exclusion. 


The  family's  total  income  minus  any  exclusions.  Take  dollars  per  year  (line  7d)  minus  income  exclusions  (line 


The  total  of  the  dollar  amounts  listed  in  column  7f. 


The  family's  total  annual  income.  Add  the  final  asset  income  (line  6j)  and  the  total  income  after  income 
exclusions  (line  7q). 


Previous  editkins  are  obsolete 
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I  Head  of  household  nanie 


Social  Secunty  Number 


Date  modified  (mm/dd/yyyy) 


8.  Expected  Income  Per  Year 


8a.  Total  annual  income:  copy  from  71 


8a. 


Permissible  Deductions  (Public  Housing  Only.  If  Section  8,  Skip  to  8t  or  8q) 

8b.  Family  member  name 

No. 

8c.  Type  of  permissible  deduction 

8d.  Amount 

$ 

$ 

$ 

$ 

$ 

$ 

8e.  Total  pemissible  deductions  (sum  ot  column  8d) 

$ 

8e. 

If  head/spouse/co-head  is  under  62  and  no  family  member  Is  disabled,  skip  to  8q 

8f.  Medical/disability  threshold;  8a  X  0.03 

$ 

8f. 

8g.  Total  annual  unreimbursed  disability  assistcince  expense  (if  no  disability  expenses,  skip  to  8k) 

$ 

8g. 

8h.  Maximum  disability  allowance:  If  8g  minus  8f  is  positive  or  zero,  put  amount 

$ 

8h. 

If  negative  and  head/spouse/co-head  is  under  62  and  not 
disabled,  put  0 

$ 

8h. 

> 

If  negative  and  head/spouse/co-head  is  elderly  or 
disabled,  copy  from  8g 

$ 

8h. 

Si.  Eaminqs  in  7d  made  possible  by  disability  assistance  expense 

S 

8i. 

8j.  Allowable  disability  assistance  expense:  lower  of  8h  or  8i  (if  8g  is  less  ttian  8f  and  head/spouse/co- 
head  elderly  or  disabled,  copy  from  8h) 

$ 

8i. 

8k.  Total  annual  unreimbursed  medial  expenses  (if  head/spouse/co-head  under  62  and  not  disabled,  put 
0) 

$ 

8k. 

8m.  Total  annual  disability  assistance  and  medical  expense:  8j  +  8k  (if  no  disability  expenses,  copy 
from  8k) 

$ 

8m. 

8n.  Medical/disability  assistance  allowance: 

If  no  disability  assistance  expenses  or  if  8g  is  less 
tfian  8f,  put  3m  minus  3f  (if  8m  minus  8f  is  negative,  put 
zero) 

$ 

8n. 

If  disability  assistance  expenses  and  8g  is  greater 
than  or  equal  to  8f,  copy  from  8m 

$ 

8n. 

8p.  Elderly/disability  allowance  (default  =  $400) 

$ 

8p. 

8q.  Number  of  dependents  (people  under  18,  or  with  disability,  or  full-time  student.  Do  not  count  head  of 
household,  spouse,  co-head,  foster  child/adult,  or  live-in  afcie.) 

8q. 

8r.  Allowance  per  dependent  (default  =  $480) 

$ 

8r. 

8s.  Dependent  allowance:  8q  X  8r 

$ 

8s. 

8t.  Total  annual  unreimbursed  childcare  costs 

$ 

8t. 

8x.  Total  allowances:  Be  +  8n  +  8p  +  8s  +  8t 

$ 

8x. 

8v.  Adjusted  annual  income:  8a  minus  8x  (if  8x  is  larger,  put  0) 

$ 

By. 

Previous  editkxis  are  obsolete 
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m-i 


i\4^ 


Line  8a: 


bne  8b: 


Line  8c; 


Line  8cl; 


Line  8e: 


Note: 


Line  8f: 


LineSq: 
Line  8h: 


Note: 


Note: 


Line  8i: 


Line  8j: 


Note: 


Line  8k: 


Note: 


Line  8m: 


Note: 


Line  8n: 


Note: 


Note: 


Line  8p: 


Line  8q: 


Line  Br 


Note; 


Line  8s: 


Line  at 


Note: 


LineSx: 


t-ineSy 


Note: 


ipcome  f^af  Sfear 


£^ 


The  tamilys  total  annual  tamit\  income.  Copy  from  7i. 


i=Vl 


^ 


r«  fnH^l^^'"^""'?-  \^®  u^""^  °'  ^^^^  '^""^  '^'^^' '"  ^^  hojsehotd.  and  their  individual  Member  number 
as  indicated  m  hne(s)  3a  that  corresponds  to  the  income  information  reported 


Public  Housing  on^.  The  type  of  pemiissible  deduction  as  determined  by  the  PHA. 
Public  Housing  only.  The  amount  of  the  permissible  deduction 


Pubic  Housing  only.  The  total  of  the  dollar  amounts  (permissible  deductions)  li.^.p^  m  ^i..,.,„"Tr 

If  the  hpari  nf  hnllcaK/^Jrl  «>nW  «,«,.- i ■  _  '.  __  — — 


Hillrr^i.   ^°'',^^^  ^"'^  ^°"se  or  co-head  are  under  age  62,  and  there  are  no  family  members  with  a 
glgSfP '°  ""^  ^  O'^^"**^-  «"'«^  all  medK^al  expense  ,nfom,ation  for  the  entire  fam.iy  71^^  « 


Amount  of  unreimbursed  medical  and  disability  expenses  that  the  family  must  pay  before  the  PHA  can  dedu-t" 
an  allowance  for  such  expenses  from  their  income.  Multiply  0.03  by  total  annu^ncome  me  8aT 

Thp  famih/'c  Jntal  annual  . .nmi^K. ._.^  ^; ^-..t. ~ ^ ' 


The  tamiiys  total  annual  unreimtxjrsed  disability  expenses 


JH^T^T  '^!  TwT  "^ay  P°'enrially  deduct  for  the  familys  disability  expenses.  Subtract  the  medcal/ 

disability  threshold  (line  8f)  from  the  total  unreimbursed  disahjiity  assistance  expenses  (line  6o7 

If  the  maximum  disability  allowance  Is  negatiye  and  head/spouse/co-head  is  under  62  and  not  disabled,  enter 

llnTp^h^IlH"^  *'.^rf  ^  allowance  is  negative  and  t^ead/spoose/cohead  ,s  elderly  or  disabled,  copy  .he  total  ' 
unreimbursed  disability  assistance  expenses  (line  8q|.  *^^ 


^roilr"^'L'*^'^'!  f!'  ^^^'  "^^^ '"  ""®  ^^'  d«'ermine  the  earned  amount  made  possible  by  the 
unreimbursed  disability  expenses  the  family  incurs  y^=>=.uouyine 


The  total  disabilHy  assistance  expense  amount  the  family  may  deduct.  Lower  of  the  maximum  disability 
allowance  (line  8h)  or  the  earnings  made  possible  by  disability  assistance  exnen^^P  ^3^"  ^ 

If  thA  tntal  iinraimKiipcf^H  Wi<>'^K.i.*,. :_* TT  '  .    .      .  ^  '— 


ln/8f?«n'!?htTHr^'^  d;^b'l"y  assistance  expense  (line  .9g)  is  less  than  the  medical/disability  threshold 
line  8f).  and  head/spouse/co-head  is  elderly  or  disabled,  cooy  the  maximum  disability  allowance  ,l,ne  8h) 
The  total  annual  anwint  r>«  ikq  ftimii./..  _».i;_-i ». ~.  ' ' ■'- 


' .  — ,-,  —  .■■^„,..,v,.,,  mjominy  giiuwaiiot;  'line  on). 

l^V^^Z^'^^^ltrJr'''  "^'^  --^--^  ^^-^  -°'^--  --  '^^es  n.  reimburse  (e.  g..  L 


If  the  head/spouse/co-head  is  under  62  and  not  disabled,  enter  0. 

The  amount  of  the  familys  total  disability  assistance  fline  Sj)  ano  medical  expenses  (line  8k) 


If  no  disability  expenses,  copy  the  total  unreimbursed  medical  expenses  (line  Bkl 


The  amount  of  the  family-s  allowance  for  medical  exoenses  and  disability  assL^tarvv.  expenses 


IvnlL   ?L     cf  '^  r^''!^"^  '^*^'^*^  assistance  expenses  or  if  the  total  unreimbursed  disabilify  assistance 
JZ^^ri  ^r  ^^^  "  '^^  "^"  '^^  medical/disability  threshold  (line  8f),  enter  the  total  disabilitTassistrce 
andm^,cal  expenses  (line  8m)  minus  the  medical/disability  threshold  (line  8f).  If  the  differenceTnSe 


If  disability  assistance  expense  and  the  total  unreimbursed  Usability  assistance  expense  (line  8g)  are  qreater 
^^-^^^medical/disablKty  threshoW  (line  8f).  copy  the  total  disability  aSstanc'e  and'ri^ir 


^rlTr X^ri^'*^Tl^"°^^f'if'"°""'  "  '*;^  ^^^"^  °'  »^°"sehold  or  spouse  or  co-head  is  elderty  ,age  62  or 
over),  or  disabled.  The  current  allowance  is  $400.  ** 


IrLrflre1;;^rr.y°  "^  •"  "^  ^°"^^°^  and  are  under  18  years  of  age.  or  have  a  dlsabi^y. 


Standard  allowance  amount  for  each  dependent  in  the  househokj. 
The  current  allowance  per  dependent  is  $480 


J^  !?TI  ^l'"*  'amil/s  dependent  allowance.  Multiply  thetiumber  of  dependents  (frie  8q)  in  the 
househokj  by  the  standard  attowance  per  dependent  amount  (line  8r).     ""^''""^^  '"^  '^>     "^ 


The  househokf  s  total  yearly  unreimbursed  chiklcare  expenses. 

This  is  the  estimated  amount  a  family  expects  to  pay  tor  chiklcare  during  the  annual  income  pariori 


The  total  amount  of  alt  of  the  family's  altowances.  Enter  the  sum  of  lines  8e.  8n  8p  6s  and  8t 

The  famiys  adjusted  annual  income.  Sobtract  total  allowances  (ine  8x)  from  totat  annual  inconwi  fHn>  A./ 

If  8x  is  larncr   mit  n  ^ ^ 


If  8x  is  larger,  put  0. 


Previous  editions  are  obsolete 
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!  Head  ot  household  name                                |  Social  Security  Number 

1  Date  modified  (mfn/dd/yyyy) 

_         1 

9,  Total  Tenant  Payment  (TTP) 

9a.  Total  monthly  income:  8a  -  1 2 

$ 

9a. 

9c.  TTP  if  based  on  annual  income;  9a  X  0.10 

$ 

9c. 

9d.  Adjusted  monthly  income:  8y  -  12 

$ 

9d. 

9e.  Percentage  of  adjusted  monthly  income:  use  30%  for  Section  8 

9e. 

9f.  TTP  if  based  on  adjusted  annual  income:  (9d  X  9e)  -  100 

S 

9f. 

9g.  Welfare  rent  per  month  (if  none,  put  0) 

$ 

9g. 

9h.  Minimum  rent  (if  waived,  put  0) 

s 

9h. 

9i.  Enhanced  Voucher  minimum  rent 

s 

9«. 

9j.  TTP.  highest  of  lines  9c,  9(,  9g,  9h,  or  9i 

s 

9i 

9k.  Most  recent  TTP 

$ 

9k. 

9m.  Qualify  for  minimum  rent  hardship  exemption?  (Y  or  N) 

9m.  ■ 

■\. 


-^ 


Pravioiis  acMons  are  obsotote 
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J^^^^^'S^tt^^taMntPayitfentMT^^^^g^^^^^ 


Line  9a: 


Line  9c: 


5^r^r^iT?^ii"T7t??(55E>i 


Line9d: 


Line  9e: 
Note: 
Line  9f; 


Line  9g: 


Note: 


Line  9h: 


Note: 


Line  9i: 


Line  9k; 


Note: 


Line  9m: 


Note: 


Line  9i: 


Divide  total  annual  income  (line  8a)  by  12  to  get  total  monthly  mcomp 


t^m^iis^ 


$^^y<mm 


m 


Multiply  total  monthly  income  (line  9a)  by  0.10  to  pet  total  tenant  payment  fTTP)  based  on  annual  in^P 

Divide  adjusted  annual  income  (line  8vl  by  12  to  get  adjusted  monthly  income.  ~  ' 


Percentage  of  adjusted  monthly  income  used  to  deteimine  total  tenant  payment  (TTP). 


Use  30%  for  Section  8 


^S^,rnlt?f  l!'^  '^°T^  '™=o^e(«"e  9d)  by  percentage  of  adjusted  monthly  income  (line  9e)  and  div.de" 
by  too  to  get  total  tenant  payment  (TTP)  based  on  adjusted  monthly  income. 


If  the  family  receives  welfare  assistance,  indicate  the  amount  the  welfare  assistance  agency  specificailv 


If  no  vtfelfare  rent,  put  0. 


^nrLyounru^'pyssf^  '^"'"'  ""^'""^  '^"^  ^•"°""'  ^"^  ^^^  "'^y  ^^"'^  '^^  '«"^"' '°  P^y  a  -^i"*^""^ 


If  the  PHA  waived  this  payment  because  of  financial  hardship,  enter  0. 


fonhSIS"''"''  °"^'  ^"'^' "" '"°"''"'  ^"^  ^'^  "^  ^^""'^  "'^^  p^"9  °"  ""^  ^^'«  °^  '^  '^"gfe"*^  ^^"f 


The  total  tenant  payment  (TTP).  Indicate  the  hiQ"hest  amount  listed  m  the  lines  9c.  9f.  9q.  9h  nr  Oi 


The  most  recent  total  lenant  payment  (TTP)  amount  for  the  family. 


This  amount  is  only  available  if  the  fanrMly  prevJously  lived  in  subsidized  housing. 


indicate  if  the  family  qualifies  for  a  minimum  rent  hardship  exemption 


hrrdshre^x^mpton.'''  '°^'  ""'  '^'^ '°  *"''  ""^  ''''''  established  m.ni™.m  rent  if  they  quafify  for  a  financial 


Previous  editions  are  obsolete 
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10.  Public  Housing  and  Tuml<ey  ill 

10a.  TTP:  copy  from  9j 

$ 

10a. 

10b.  Unit's  flat  rent  (see  Instruction  BooKiet  for  prorated  flat  rent  calculation) 

$ 

10b.'  . 

Income  Based  Rent  Calculation  (if  prorated  rent,  skip  to  lOh) 

10c.  Income  based  ceiling  rent,  if  any 

$ 

10c. 

lOd.  Lower  of  TTP  or  income  based  ceiling  rent  (if  no  income  based  ceiling  rent,  put  lOa) 

$ 

lOd. 

lOe.  Utility  allowance,  if  any 

$ 

lOe. 

lOf.  Tenant  rent '  lOd  minus'lOe 

If  positive  or  0,  put  tenant 
rent 

$ 

lOf. 

> 

If  negative,  credit  tenant 

$ 

lOf. 

Income  Based  Prorated  Rent  Calculation  (if  not  prorated,  skip  to  10u) 

lOh.  Public  Housing  maximum  rent 

S 

lOfi. 

lOi.  Family  maximum  subsidy;  lOh  minus  10a    » 

$ 

lOi.. 

lOj.  Total  number  eligible 

lOj. 

10k.  Total  number  in  family 

10k. 

lOn.  Eligible  subsidy  (lOi  -  10k)  X  lOj 

S 

lOn. 

lOp  Mixed  family  TTP.  I0h  minus  lOn 

S 

lOp. 

10r.  Utility  allowance,  if  any 

S 

lOr. 

10s.  Mixed  family  tenant  rent:  lOp  minus  lOr 

If  positive  or  0,  put  tenant 
rent 

$ 

.  10s. 

If  negative,  credit  tenant 

s 

10s. 

Type  of  Rent 

lOu.  Type  of  rent  selected:             D  Income  based            D  Flat 

Prevnus  editions  are  obsolete 
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Note: 


Line  10a: 


Line  10b: 


Note: 


Note: 


Note: 


Line  10c: 


Note: 


Line  lOd: 


Note: 


Line  lOe: 


Note: 


Line  1 0f: 


Line  10h: 


Line  lOi: 


Line  lOj: 


Une  lOlc. 


Note: 


Line  lOn: 


Line  lOp: 


Line  lOr: 


Note: 


Line  10s: 


Line  lOu: 


;;■'SW^^fPqel}cHotli^ra^^' 


iMi 


~^=m 


Reexamination  (2a=  3).  or  Other  Change  of  Unrt(2a=  7).  "a' ^eexammaticn  {2a-  2),  Inienm 

The  total  tenant  payment  (TIP).  Copy  from  9i.  ' ' ■ 


Indicate  the  flat  rent  dollar  amount 


Flat  rent  is  set  tiy  the  unit  size  and  building. 


msZ^.  '""''  "' '"'°'"'  based  oe,l,ng  rent  amount  for  flat  rerU,  input  the  ^ome  based  ceiSng  rent  amount  in ' 


See  the  Instnjction  Booklet  for  the  prorated  flat  rent  calculation. 


The  highest  rent  amount  the  PHA  wll  require  a  famrty  to  pay  for  a  particular  un.t  aze 


If  no  income  based  ceiling  rent,  enter  0 


Irg^icate  the  lesser  amount  of  either  the  total  tenant  payment  (TTP)  (lir,e  10a)  or  income  based  ceiling  rent  (line 


If  there  Is  no  income  based  ceiling  rent,  enter  the  TTP  (line  lOal. 


!hrapXoletroi^?;t^'L?^"-  '"^""'^  ^^  '^o-tH.y  allowance  amount  for  tenant  supplied  ut,.^ 


If  there  is  no  utility  allowance,  enter  0. 


l\ZTn^ZT\^V^'^.  pays  to  the  owner  after  deducting  the  utlMty  allowance  (line  lOe)  from  the  lower  rent 
(line  lOd)  or  the  total  credit  amount^he  family  receives  to  pay  utilitiB..i  v«,  rom  me  lower  rent 


lenL'^iJill'fh.Tt^r"'.'^"!^^  o^'^'®  ^^  """"""^  '^^'^  "St  the  total  tenant  payments  (TTP)  paid  by  all 

percent.^.  '" '''  '^''^'  '""'''*""°"  '"^  '^^9^' '°  ^^"«^'  ^^"  '^^^^^  ^^  thSf^at the  95th 


Maximum  amount  of  rent  subsidy  available  to  the  family.  Subtract  total  tenant  payment  (TTP)  nine  10a)  from  the 
Public  Housing  maximum  rent  (line  lOh).  ►'  x    ^  ni 'rniine  loajrrom  the 


The  total  number  of  family  members  eligihlP  Inr  ront  cybsldy  based  on  the  Nonnifi7Pn»  Rule 


The  total  number  of  family  members  in  the  household 


Sfchl.dSduT"'""'  "'^'""'"^  "^"^'^'^  "°"^''^"  ^°""y  """^^^^  '^=  'N)  D°  "°'  '"clode  ■K.e-.n  aides  or 

Jo^tllT^^lt'^l^^^"^.!^'  **^**=^  ^^^  ^^""^  '"  ^"9*'«-  D'^^«  ^^^y  "««m"'"  subsidy  (Ime  100  by  the 
.qtal  number  in  the  family  (line  10k)  and  multiply  the  Droduct  hy  thP  .nt.i  n-.^K..  ..^^.^  f|,nr  m)  ^    ^ 

^dicate  the  mixed  family  total  tenant  payment  (TTP)  for  the  unit  based  on  the  proration  calculation  Publ« 

Housing  maximum  rent  (line  lOh)  minus  eligible  subsidy  (line  IQn).  P^o'ano"  caicuiatwn.  Public 


'^SSiSS^^'^''  *"*"''  "^  "°"''^  ^'^^^"^^  ™"'  '°^  ^^^^^^^^^^^^^^^^^^ 


If  there  is  no  utility  allowance,  enter  0. 


The  rent  amount  the  family  pays  to  the  owner  after  deducting  the  utility  allowance  (line  10r>  from  the  a,,vcH 
amily  total  tenant  payment  (TTP)  (line  lOp),  or  the  total  crJt  .r^J^TZZV^^V^Z  f!^  "^1 

Indicate  whothor  Hio  famlk,  e«L»,..„j ; . .  r— '- p°y  lui  uiniies.  _ 


Indicate  whether  the  family  selected  an  income  based  rent  or  a  flat  rent. 


Prsvkxis  editions  are  obsolete 
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Head  ol  hojsehokj  name 


Social  Security  Numbef 


Date  modified  (inm/dd/yyyy) 


11.  Section  8:  Project  Based  Certificates  and  Vouchers 

11a.  Number  of  bedrooms  in  unit 

1la. 

lib.  Is  family  now  moving  to  this  unit?  (Y  or  N) 

lib. 

1 1  d.  Did  family  move  into  your  PHA  jurisdiction  under  portability?  (Y  or  N)  (if  no,  skip  to  1 1  q) 

lid. 

1 1e.  Cost  billed  per  month  (put  0  if  absorbed) 

$ 

lie. 

11f.  PHA  code  billed 

11f. 

11g.  Housing  type:            n  Group  Home  (prorate  gross  rent)        O  SRO: 

1  room  occupied  by  1  person 

11h.  Owner  name 

11h. 

11i.  Owner  TIN/SSN 

11i. 

1 1  k.  Contract  rent  to  owner  (If  unit  has  other  subsidy,  put  subsidized  rent) 

$ 

11k. 

11m.  Utility  allowance,  if  any 

$ 

11m. 

1 1  n.  Gross  rent  of  unit:  1 1  k  +  1 1  m 

S 

11n. 

1 1  q.  TTP:  copy  from  9] 

$ 

11q. 

Rent  Calculation  (if  prorated  rent,  skip  to  11  aa) 

11r.  Total  HAP:  11  n  minus  11q.  If  11q  is  larger,  putO 

S 

11r. 

lis.  Tenant  rent:  1 1  k  minus  1 1  r 

If  positive  or  0,  put  tenant  tent 

S 

lis. 

If  negative,  credit  tenant 

$ 

lis. 

lit.  HAP  to  owner:  lower  of  1 1  k  or  1 1  r 

$ 

lit. 

Prorated  Rent  Calculation 


1 1  aa.  Normal  total  HAP:  1 1  n  minus  1 1  q  (skip  to  1 1  ae) 

$ 

11aa. 

1  lae.  Total  numtjer  eligible 

llae. 

1  laf.  Total  number  in  family 

llaf. 

1  lag.  Proration  percentage:  llae  +  llaf 

Hag. 

1  lah.  Prorated  total  HAP.  1  laa  X  1  lag 

S 

Ilah. 

11ai.  Mixed  family  TTP:  11n  minus  11  ah 

S 

Hal. 

1 1  aj.  Utility  allowance:  copy  from  1 1  m 

$ 

Ilaj. 

1 1  ak.  Mixed  family  tenant  rent:  1 1  ai  minus  1 1  aj 

If  positive  or  0,  put  tenant  rent 

S 

llak. 

If  negative,  credit  tenant 

S 

llak. 

llan.  Prorated  HAP  to  owner:  11k  minus  llak  (it  llak  is  negative,  put  11k) 

$ 

llan. 

Previous  editions  are  obsolete 
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te^  ?^■ij|^^£^ectidy8r^i^^ct  Basetf  Ceftiftcates  and  Vouctieks '  j 


Note: 


Line  1 1  a: 


Line  lib: 


Line  lid: 


^- .;:■;.     ..-Jl--, 


*t%» 


yo)  for  Project  Based  Vouchers  and  type  of  action  is  New  Admission  (2a=  1)  Annual  Reexamination  (2a- ?^ 
interim  Reexamination  (2a=  3).  PortabiLty  Move-in  (2a=  4^.  or  Other  Chanoe  of  Un!(1p"!  7?  *^-  ^^ 
Unit  size  (number  of  bedrooms). 


'^;i3 


Indicate  if  the  family  is  now  moving  into  the  unit 


Line  lie: 


Note:. 
Line  1  if: 
Note; 


Indicate  whether  or  not  the  household  will  move  or  has  moved  into  the  PHA's  i.r.sdk:tion  under  portahiiitv 

S'fn  r.T°"?'  ^'**^V°  ^^  *""*^'  ^"^^  '°'  the  family's  bousing  assistance  payment  (HAP)  on-oo^ng 
administrative  fee,  and  any  utility  reimbursement  to  the  family. ^^ 


Enter  0  if  the  family  was  absorbed  by  the  receiving  PHA. 


Line  11  g: 


Line  11  h: 


Line  11i: 


Line  11k: 


Line  1 1  m: 


Line  1 1  n: 


Line  11q: 


Line  11r: 


Line  lis: 


Line  lit: 


Line  llaa: 


Line  llae: 


Line  1 1  af : 
Note: 


Line  Hag: 


Line  11  ah: 


Line  llai: 


Line  11aj: 


Line  llak: 


Line  Han: 


Note: 


The  initiaiPHAj^2-jetter  state  code  and  3-diqit  Identification  number.  

For  help  Obtaining  the  initial  PHAs  identification  number,  contact  the  appropriate  HUD  field  office  the  HA ' 
Profiles  Web  Site  within  PIC  or  the  PIC  Help  Hotline  at  1 -800-366-6S27  ^^  "era  once,  the  HA 


Check  the  housing  type  that  applies  to  the  family's  housing  unit. 


The  Section  8  unit  owner's  legal  name. 


Tax  identification  number  (TIN)  or  Social  Security  Number  (SSN)  of  the  legal  unit  owner 

Jotal  monthly  rent  amount  paid  to  the  unit  owner  under  the  lease,  or  other  subsidzea  rent  amount. 


-^ —      „.>,w..>^fcww    I  wi  n  miiyjuin. 


u'J^inywanSSlTmT'^  ""^  "^°^"''  "  ^""  ""'•  '''  '^  "'"'-'^^  -"'  ^°  — ^  ('*-  1 1M  and  the 


The  total  tenant  payment  (TTP).  Copy  from  9\. 


telX^renl^mriTnt"'  '''^''  ^^"^  '^  ""^""^  °^  ^^  ^'^  --"'  °'  ^^  <""-  ^  ^")  '^'^'^^  ^o'^ 


UA  tfolr.  ""'  T^  |^"y  pays  to  the  owner  after  deducting  the  total  housing  assistance  payment  (HAP)  (ime 
1  r)  from  the  contract  rent  to  owner  (line  1 1  k) ,  or  the  total  credit  ;,mount  the  family  receives  to^v  utiiihl. 

The  amount  of  the  housing  assistance  payment  (HAP)  to  the  unit  owner.  Indk:ate  the  tower  amount  of  the 

contract  rent  to  owner  (line  1 1k)  or  total  HAP  (line  1 1r'  imounr  ot  me 


gS^"rlnt(rne?lT'  '°*"  '°"""^  """'"'"^^  ''^'"^'  ^''^"^'''  '°'^  '^""'  P^^^^"'  ^^^^  <«"«  '  '^)  '^^  ' 


Total  number  of  family  members  eligible  for  a  rent  subsidy  based  on  the  Noncitizens  Rule. 


Total  number  of  family  members  in  household 


^5£SSS?'''  '"*""*''^  ineligible  noncrtizen  family  members  (3i=  IN).  Do  not  indude  live-in  aides 


(,i^;i"ge  of  family  eligible  for  rent  subsidy.'  Divide  total  number  eligible  (line  1 1  ae)  by  total  number  In  family" 


Si^ntayi'n^S."""'"'^'''  ^^^""'"'  ^"^^^^  "'"'"^'^  "°^^'  ^°^^  ^^^  <''"^  •*  ^^>  ^^  P">^a<'°" 


Iro?it?d  fol^nrr*  (^PV°'  '^  '""  ''^'^^  °"  "^^  P^°^'*°"  cateulation.  Gross  rent  of  unrt  (line  1 1n)  minus' 
prorated  total  housing  assistance  payment  (HAP)  (line  Hah). i<;i"iiiui. 

liSTi  m^"°"'^"'^  ^'"°''"'  ^°'  '^^"'  '^P"'*^  ""'"*^'  ^  *^  P^^"'^"'  ^"^^  "°» *"^'"^e  all  utilities.  Copy  from  ~ 


I  f^iLTot^r""*!^^  ^^"^  ^o '°  ""^  °''"®'  ""^^^  deducting  the  utility  attowance  (Ime  1 1a|)  from  the  mixed 
.  family  total  tenant  payment  (TTP)  (line  1  laQ.  or  the  total  credit  amount  the  family  recerves  to  pav  Ses 


JTne  iTak)  fr^^h™,"^  assistance  payrrjent  (HAP)  to  the  unit  owner.  Subtract  the  mixed  family  tenant  rent 
(line  1  lak)  from  the  contract  rent  to  owner  (line  11k). 


If  the  mixed  family  tenant  rent  (line  1  lak)  is  negative,  enter  the  contract  rent  to  owner  (line  11k) 


Prevkjus  editions  are  obsolete 
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1  Head  of  hoQsehold  name                                  1  Social  Security  Number                                  •  i  Date  modified  (mm/dd/yyyy)                              1 

12.  Section  8:  Vouchers 

1 2a.  Number  of  bedrooms  on  Voucher 

12a. 

12b.  Is  family  now  moving  to  this  unit?  (Y  or  N) 

12b. 

12c.  Does  the  family  qualify  as  a  Hard  to  House  family?  (Y  or  N) 

12c. 

12d.  Did  family  move  into  your  PHA  jurisdiction  under  portability?  (Y  or  N)  (if  no.  skip  to  12g) 

12d. 

1 2e.  Cost  billefl  per  month  (put  0  if  absorbed) 

$ 

12e. 

12f.  PHA  code  billed 

12f. 

12g.  Housing  type:            D  Group  Home  (prorate  gross  cent)        D  Own  manufactured  home,  lease  space 

n  SRO:  1  room  occupied  by  1  person 

12h.  Owner  name 

12h. 

12i.  Owner  TIN/SSN 

12i. 

12j.  Payment  standard  for  the  family 

$ 

121. 

1 2k.  Rent  to  owner 

$ 

12k. 

12m.  Utility  allowance,  if  any 

S 

12m. 

12p.  Gross  rent  of  unit:  12k  +  12m  (or  Space  Rent) 

$ 

12p. 

12q.  Lower  of  12|or  12p 

$ 

12q. 

12r.  TTP:  copy  from  9j 

$, 

12r. 

12s.  Total  HAP;  12q  minus  t2r 

s 

12s. 

Rent  Calculation  (if  prorated  rent,  skip  to  12ab) 

121.  Total  family  share:  12p  minus  12s 

s 

12t. 

12u.  HAP  to  owner:  lower  of  12k  or  12s 

$ 

12u 

12v.  Tenant  rent  to  owner;  12k  minus  12u 

$ 

12v. 

12w.  Utility  reimbursement  to  family:  12s  minus  12u,  but  do  not  exceed  12m 

$ 

•    12w. 

Prorated  Rent  Calculation 

12ab  Normal  total  HAP:  copy  from  12s,  but  do  not  exceed  12p 

$ 

12ab. 

12ac.  Total  number  eligible 

12ac. 

I2ad.  Total  number  in  family 

12ad. 

12ae.  Proration  percentage;  12ac  ->-  12ad 

12ae. 

12af.  Prorated  total  HAP;  12ab  X  12ae 

S 

12af. 

12ag.  Mixed  family  total  family  contribution;  12p  minus  12af 

$ 

I2ag. 

12ah.  Utility  alkjwance;  copy  from  12m 

S 

12ah. 

12ai.  Mixed  family  tenant  rent  to  owner: 

If  positive  or  0,  put  tenant  rent 

$ 

12ai. 

12ag  minus  12ah 

If  negative,  credit  tenant 

$ 

12ai. 

12ai.  Prorated  HAP  to  owner:  12k  minus  12ai.  If  12ai  is  negative,  put  12k                                                      | 

s 

12ai. 

Preview  editions  are  obsoleta 
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Note: 


Line  12a 
Line  12b 


Line  12c 
Line  12d; 


Line  12e: 


Note: 


Line  12f: 


Note: 


Line  12q: 
Line  12h: 


Une  12i: 


Line  12i: 


Une  12k: 


Line  12m: 


Line  12p: 


Line  12q: 


Line  12r: 
Line  12s: 


Line  12t: 


Line  12u: 


Line  12v; 


Line  12w: 


Line  12ab 


Line  12ac 


Line  I2ad 
Note: 


Line  12ae: 


Line  12af: 
Line  12ag: 


Line  12ah: 


Line  12ai: 


Line  12aj: 


Note: 


^crtion'&'Voar 


[fet.  ."^HS 


la^^^SE 


t^m 


Complete  ,f  program  type  is  Tenant  Based  Voucher  (1c=  VO)  and  type  of  actio^  is  New  AOm«s,on  2a-  1 1 
ofCS(Kr'"'"°"  ^''~-  '^- '"'''"  "— '"«^-  <2a=  3).  PoSfl-ty  Move-rn  ^a^TorSef Change 


Unit  size  (number  of  bedrooms)  listed  on  ttie  family's  Voucher 


Indicate  if  the  family  Is  now  moving  Into  the  unit 


Indicate  whether  or  not  tlie  family  qualifies  as  Hard  to  House.  A  family  qualifies  as  Hard  to  House  if  there  are" 
h  ee  or  more  m.no,^  or  if  there  is  a  disabled  family  member  and  the  familv  is  movinn  to  .!^^,.^J'^  ^^ 

ndrCafP  WUhothar  nr  nr»t  tKa  K^.  .»aU»i^  ...;ii l  _  .   .     .         \         1  " - 


ndicale  whether  or  not  the  household  will  rr^ove  or  has  moved  into  the  PHA's  iunsriir.inn  ..n^,  (^.J^^iiZ 

Monthly  amount  billed  to  the  initial  PHA  for  the  family's  housing  assistance  payment  (HAP)  amount  orvno.nn ' 
administrative  fee,  and  any  utility  reimbursement  to  the  family  ^  '       ^'"^ 


Enter  0  if  the  family  was  absorbed  by  the  receiving  PHA. 

The  initial  PHAs  2-letter  state  code  and  3-diqit  identification  number. 


D°'i)^''',.^^o''^  '^^  "^^^  ^^^'^  identification  number,  contact  the  appropriate  HUD  field  office  the  HA 
Profiles  Web  Site  within  PIC  or  the  PIC  Heip  Hotline  at  1  -800-366-6827  ' 


Checl(  the  housing  type  that  applies  to  the  family's  housing  unit. 


The  Section  8  unit  owner's  legal  name        

Jax  identification  number  (TIN)  or  Sooai  Security  Number  (SSN^  of  the  leoal  unit  owner  '■ 

Enter  maximum  monthly  assistance  payment  for  a  family  assisted  in  the  Voucher  program  ^ 

Total  monthly  rent  payable  to  the  unit  owner  under  the  lease  for  the  contract  unit  

';^^^;^;^^^^^^^-  -'-o  the  moot^^iTIii^^e  amount  for.enant  suppi^d  uti«ies 


Gross  rent  of  unit  or  space  rent.  Add  rent  to  owner  (line  12k)  to  the  utility  allowance  (line  12m). 


_  ^ /    .—    ..  ..^    wfc...^j    ^AHvy»ailUC    till 

Lower  of  Voucher  payment  standard  for  familv  (line  12i)  or  gross  .-ent  of  unit  (line  12d) 


Total  tenan:  payment  (TTP).  Copy  from  9j 


Total  housing  assistance  payment  (HAP),  whk:h  is  composed  of  the  lower  of  the  payment  standard  for  the" 
family  or  gross  rent  (line  12g)  minus  total  tenant  payment  (TTP)  (line  1?^  paymeni  sianoaro  tor  the 


^X::ro;S%rJ"^:iVr.'^  ""'  ^  "«"«-•  ^^^^^^  total  housing  assistance  payment, hap,  Cme 


^^J^SlilJ^S^aj^payment  (HAP)  to  the  unit  owner.  Indcate  the  lower  of  the  rent  to 


(SlTuro'm^^I^S^t^o^orer't:'^)^''"  '^^*"""«  "^^  ^°-"'"^  ---'---  ^-^"'  '"AP)  to  owner 

The  utility  reimbursement  to  the  family  from  the  PHA.  Subtract  housing  assistance  payment  (HAP)  to  owner" 
(line  12u)  from  total  HAP  (line  12s).  but  do  lot  exceed  the  utility  altowlnce  (lii^m).  ' 


The  amount  of  the  normal  total  housing  assistance  payment  (HAP). 

Total  number  of  family  members  eligible  for  rent  subsidy  based  on  the  Noncifeens  RuIp 


Total  number  of  family  members  In  household. 


JTrt^er'S^l/S^^'  '"^"'*"'  '"^'^'^  "°"°^^"  '""^"^  "^'"'^  ^^=  '^^^  °°  "°'  '"'^  '^^'^  ^'^es 


f w7S  '^"^^  ^"^'"^ '°'  '^"'  '"^^'"^  °'^^  '°'^'  ""'"^^  ^'^g^*^  (»"«  '^^)  by  »°«^l  """^ber  in  the 


Multiply  total  nomial  housing  assistance  payment  (HAP)  (tine  12ab)  by  the  proration  percenlaoe  (line  1?»»I 
indicate  the  miyprf  famriu  tniai  famik/  r.^,>t.4i,.  ^i t. ■TT^Z  ~  !    \       z —  ' 


i^SnV^L?''^        '^  ?i!'  '^"I'l^  contribution  based  on  the  proratKjn  calculation.  Take  the  gross  rent  of 
unit  (line  12p)  minus  prorated  total  housing  assistance  payment  (HAP)  line  ^^a!^. 


f^ihT^^^K  "*  '!!I!*'^.  "^^  ^  ^  °*^'  ^*'  subtracting  the  utflity  atowance  (line  12ah)  from  the  mixed 
family  total  famly  contnbut.on  (line  12ao):  or  the  total  credit  amount  the  famitv  receives  to  rvw\ZliSL 

The  total  nroralori  amniint  r«f  tK«>  kn.  .^^~  ...... .  


7  he  total  prorated  amount  <rf  the  housr>g  assistance  payment  (HAP)  to  the  unit  owner  Subtract  the  mixad 
family  tenant  rent  to  owner  (line  I2ai)  from  the  rent  to  om^  (liL  i  :ik)  '  ^^    "^^  ""**' 


If  the  mB(ed  famity  tenant  rent  to  owner  (Bne  12ai)  is  negative,  enter  the  tent  to  owner  (line  lik)? 


Previous  editians  are  obsolete 
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I  Date  modifiad  (rnm/d(i.'yyyy)~ 


Head  ot  household  name 


I  Social  Security  Number 


13.  Section  8:  Moderate  RehabiJitation  (Mod  Rehab) 

i 

13a.  HAP  contract  number                      -                         -         R 

13a. 

I3b  Mod  Rehab  SRO  Program  for  homeless?  (Y  or  N) 

13b. 

1 3c.  Mod  Rehab  SRO  unit  (not  homeless  program)?  (Y  or  N) 

13c. 

1 3d.  Owner  name 

13d. 

13e.  Owner  TIN/SSN 

13e. 

1 3f.  Current  base  rent 

$ 

13t. 

13g.  Rehabilitation  debt  sendee 

$ 

139 

13h.  Contract  rent  to  owner:  13f  +  13g 

S 

13h. 

13i.  Utility  allowance,  if  any 

$ 

13i. 

13i.TTP:  copy  from  9j 

$ 

13j. 

Rent  Calculation  (if  prorated,  skip  to  1 3p) 


13k.  Tenant  rent;  13j  minus  13i  (if  13j  is  greater  than  1 3h  +  13i,  put  13h) 

If  positive  or  0,  put  tenant 
rent 

S 

13k. 

, 

If  negative,  credit  tenant 

$ 

13k. 

1 3m.  HAP  to  owner:  1 3h  minus  1 3k  (If  1 3k  is  negative,  put  1 3h) 

$ 

13m. 

Prorated  Rent  Calculation 


13p.  Gross  rent:  13h  f  13i 

$ 

13p. 

1 3q.  Normal  total  HAP:  1 3p  minus  1 3j 

$ 

13q. 

13r.  Total  number  eiigibte 

13r. 

13s.  Total  number  in  family 

13s. 

1 3t.  Proration  percentage:  1 3f  +  1 3s 

I3t 

13u.  Prorated  total  HAP:  13q  X  13t 

S 

13u. 

13v.  Mixedtamily  TTP:  13p  minus  13u 

13v. 

13w.  Utility  allowance:  copy  from  13i 

13w. 

1 3x.  Mixed  family  tenant  rent:  1 3v  minus  1 3w 

If  positive  or  0,  put  tenant 
rent 

13x. 

If  negative,  credit  tenant 

13x. 

13z.  Prorated  HAP  to  owner  13h  minus  13x  (if  13x  is  negative,  put  13h) 

13z. 

PvBvious  «dilians  am  obsoMa 
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Note 


^J^^DJ^iWatio^rModefq^eRpt^bfnt^^ 


Line  1 3a: 


Line  13b: 


Line  13c: 


Line  ISd: 


Line  1 3e: 


Line  13f: 


Line  13g: 


Line  I3h: 


Line  131: 


Line13i: 


Line  13k: 


Line  13m: 


Note: 


Line  13p: 


Une  13q: 


Line  13r 


Line  13s: 


Note: 


Line  l^t: 


Line  13u: 


Line  13v: 


Line  13w: 


Une  13x: 


Une  1 3z: 


Complete  if  program  type  «  Ntoderate  Rehabilitation  (1c=  MR)  and  type  of  action  is  New  Admssion'(2a=lI 
Annual  Reexamination  (2a=  ?),  Interim  Reexamination  f2a=  3),  or  oiL  Chanoe  of  Un^^p^T^      '^  ^' 


:ii  -i 


The  housing  assistar^e  payment  (HAP)  contract  number.  Include  the  sequence  number  tcr  each  HAP 

-^aj^N^^HAP  contract  sequence  number  ^n«f.os  the  partic J?ar  HAP  contrJc!  as'u'nlr  S  p.oiect 


Seles^SdllV^'"''^''  """ ''  '"  '  ^'"9'^-"°°'"  °«^P^  <S"0)  P^^Je^t  under  the  SRO  Program  for " 


Hon^L^sSviS^"^"'''  """ ''  '  ^'"9'^"°°^  °^^f>^-^  (SRO)  unit,  but  not  under  the  SRO  Program  for 


The  Section  8  unit  owner's  legal  name- 


Tax  Identification  number  (TIN^  or  Social  Security  Number  fSSN)  cf  the  legal  unit  owner. 


The  current  base  rent  for  the  unit  that  reflects  the  most  recent  rent  adjustment 
The  owner's  current  monthly  rehabilitation  debt  service  payments  for  the  unit 


JhI^^IT!^  Tll'^^'  P^"^ '°  'he  Mod  Rehab  unit  owner  as  specified  in  the  housing  assistance  payment 
(HAP)  contract.  Add  the  current  base  rent  (line  I3f>  to  any  monthly  rehabilitation  debt  ^n/ice  fline  1^7 

If  the  nai/m£irtt  HrtAe>  !-»<-.♦  i^%j-^..M^  «ll  ..a-.i:^ : l^__._    .■_  ..    .  "  — ■      '         ■-        til ^_ 


The  total  tenant  payment  (TTP).  Copy  from  9i. 


The  rent  amount  the  family  pays  to  the  owner  after  deducting  the  utility  allowance  (line  13J)  from  the  total 
tenant  payment  (TTP)  (Ime  1 3i):  or  the  total  credit  amount  the  family  receives  to  oL  for  2^ 


I  fInmr.T\°'  ^  f'of  ing  assistance  payment  (HAP)  to  the  unit  owner.  Subtract  tlie  tenant  rent  (line  13k) 
^   from  the  contract  rent  to  owner  (line  13h).  *  ' 


If  the  tenant  rent  (line  13k)  is  negative,  enter  the  contract  rent  to  owner  (line  13h).  

.The  unit's  total  monthy  rent  amount.  Add  the  contract  rent  to  owner  fline  13h)  to  the  utility  altowanr«  ri.no  i->.> 


Total  number  of  family  members  eligible  for  rent  subsidy  based  on  the  Noncitizens  Rule. 


Total  number  of  family  members  in  househotd 


^^^g^yn«mbers,  including  inefiglble  nonclizen  family  members  (3i=  IN).  Do  not  include  live-in  aktes 


fa^ZeV^T"^  ^^'""^  ^°'  "^^  ^"^^'"^  ^"^  "^^  '°^'  ""^^^  ^"^ible  (line  13r)  by  the  totalnumber  in' 


S^SinS  ^^"'^"^  ^"^^"^  ^^^^-  ^""P'^  "^  "°""*'  '°'^'  "^P  <'*'^«  13q)  by  the  proration 

!h?pTni^«^'^'*u      t*^  '°'^'  '^"^"^  .^^y™"'  '^^>  ^"'"^^^  »^«  P^''^^'^  '°'«l  housing  ass«tance  payment 
(HAP)  (line  13u)  from  the  gross  rent  (line  13p).  y^^ynmn 


tL?agro"Ltmrr."n^Htr""'  ^"'^•^  '^^  '-"'^•^  ^"—  — "•  ^-  •-"«  ^"p^-^^  ^^^^^ 


S!/T\^°""*  '^  '^"^  ^^ '°  '^^  "^"^^  ^"®'  deducting  the  utility  allowance  (line  1 3w)  from  the  mixed 
family  total  tenant  payment  (TTP)  (line  13v);  or  the  total  credit  amount  the  family  receives  to  pay  fpytTtS^ 
Bie  total  prorated  amount  of  the  housing  assistance  payment  (HAP)  to  the  unit  owner.  Subtract  the  mixed 
family  tenant  rent  (fane  13x)  from  the  contract  rent  to  owner  flirte  13h) ™_ 


Prevfeus  editions  are  obsolete 
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1  Head  of  household  name                                  |  Social  Security  Number 

1  Date  modified  (mm/dd 

l/yyyy) 

I 

15.  Section  8:  Homeownership      „ 

1 

15a.  Is  family  now  moving  to  ttiis  home?  (Y  or  N) 

15a. 

15b.  Date  (mm/dd'yyyy)  of  initial  HQS  inspection 

15b. 

15c.  Did  family  move  into  your  PHA  jurisdiction  under  portability?  (Y  or  N)  (if  no 

skipto15f) 

15c. 

1 5d.  Cost  billed  per  montfi  (put  0  if  absorbed) 

$ 

15d 

15e.  PHA  code  billed 

15e. 

15f.  Monthly  homeownership  payment  (PITI  &  MIP  if  applicable) 

S 

15f. 

15q.  Utility  allowance 

S 

15q. 

15h.  Monthly  maintenance  allowance 

$ 

15h. 

15i.  Monthly  maior  reoair/replacement  allowance 

$ 

15i. 

15j.  Monthly  Co-op/Condominium  assessments 

$ 

15). 

15k.  Monthly  pnncipal  and  interest  on  debt  for  improvements,  if  any 

$ 

15k. 

15m.  Gross  homeownership  expense:  15f  +  15g  +  15h  +  15i  +  15]  +  15k 

$ 

15m. 

15n.  Payment  standard  for  family 

$ 

15n. 

15p.  Lower  of  15m  and  15n 

$ 

15p. 

15q.  TTP:  copy  from  9| 

$ 

15q. 

15r.  HAP:  ISp  minus  15q  (if  15q  is  larger,  put  0) 

$ 

15r. 

Subsidy  Calculation  (if  prorated,  skip  to  15aa) 

15s.  Total  family  share:  1 5m  minus  15r 

!s 

15s. 

Prorated  Subsidy  Calculation 

15aa.  Normal  total"  HAP:  copy  from  l5r 

$ 

15aa. 

15ab.  Total  number  eligible 

15ab. 

15ac.  Total  number  in  family 

15ac. 

15ad.  Proration  percentage:  15ab  *  15ac 

15ad. 

1 5ae.  Prorated  HAP:  1 5aa  X  1  Sad 

S 

15ae. 

15af.  Mixed  family  total  family  share:  15m  minus  15ae 

$ 

15af. 

N 


Prevkxjs  editions  are  obsolete 
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ll-Si; 


Note: 


Sectibn^  HolwgoayBef^r^  Crf 


Line  1 5a. 


Line  1 5b: 


Line  15c: 


Line  15d: 


Note: 


Line  1 5e: 
Note: 


Complete  if  program  type  is  Homeownership  {l,ne  1c=  VO)  and  type  oflc^oTJfEVAdmaSf;^^^ 
Indicate  if  the  family  is  now  moving  into  the  home 


Date  of  the  initial  housing  Quality  standards  (HQS)  inspection 


>d.ca  e  whether  or  not  the  household  ^^JTmove  or  has  move,  into  the  PHA's  ,urisdictir,n  undp,  pn..Kn..: 

Monthly  amount  billed  to  the  initial  PHA  (or  the  family's  housing  assistance  payment  (HAPl  amolm,  nn  L 

administrative  fee,  and  any  utility  reimbarsemeni  to  the  family  ^  '  °    9°'"9 


Enter  0  if  the  family  was  absorbed  by  the  receiving  PHA 


UnelSf: 


Note: 


Line  15q: 


Line  15h: 


Line  15i: 


Line  15m: 


Line  15n: 


Line  15p: 


Line  15q: 


LinelSr: 


Note: 
Line  1 5s: 


Line  1 5aa 


Line  1  Sab 


Une  15ac 


Note: 


Line  1  Sad: 


Note: 


Une  15ae: 


Une  1 5af: 


-^^  '"lli^l  PHA's  2-lettef  state  code  and  3-dtqit  identification  number.  

For  rielp  obtaining  the  initial  PHAs  identification  number,  contact  the  appropriate  HUD  field  office  the  HA 
Profiles  Web  Site  within  PIC  or  the  PIC  Help  Hotline  at  1-800-366-6827  ^ 


The  monthly  homeownership  cost. 


ZTi::::^:::TJ^^^       ^^^ '---  --^  .nsuranceT^iTiyi;;^^;;^^;;^;^ 

The  PHA  s  utility  allowance  for  the  unit. 


The  amount  ofPHA's  allowance  tor  the  homeowners  monthly  routine  maintenance  costs 

The  amount  of  the  PHA's  allowance  for  the  homeowners  major  home  repairs  and  renlar^manr. 

If  ;)nnlir^aKta    ant^r  ^/^  :««  ^ _._  _  "  — ^ *- - 


une  ^5^  If  applicable,  enter  co-op  occupancy  charges  or  condominium  ..^.nciation  assessments 

Lino  1 -Sir ■  TK»  •«n-i<^.  .A*  m^  -.-; : I i  -     .  .   .  .  ~ 


The  amount  of  principal  and  interest  for  debt  associated  with  home  improvpmpni.  nn  the  unit 


Calculation  of  tenant's  total  cost  of  homeownership.  Sum  of  15f  throunh  i5k 


s:sj:?rrr.;rr-:.;'r?;.'°'.!',-.gr'  ^  ^'^•^  o->^'-^  ^'^  ■>■  <>"  p-v^. 


Th.  lo„e,  of  gross  hoii»<,„„„5hlp  expanse  (lln.  15„1  ana  ihe  pavmeni  slandrj  tef »..  tamilv  llln.  IM 

Total  tenant  oavment  fTTPi  r.nr^u  tr^^rr^  a.  '  ^ ^ 


Total  tenant  payment  (TTP).  Copy  from  9| 

ISirilor ytSTa^S^^^^^^  ^^^"^^  (HAP)  S^,,  ^ot^  tenant  payment  (ff^T^ 


If  the  TTP  (line  15q)  is  larger,  enter  0. 


I?!flrnr""*  '^l  family  contributes  toward  homeownership.  Subtract  housing  assistance  payment  (HAPl  Oine 
15r)  from  gross  homeownership  expense  (line  15ml.  ~  =»"«'«-■«  piyment  (M/\n  (line 

The  amount  of  the  nonnal  total  housing  assistance  payment 


Total  number  of  family  members  eligible  for  homeownership  subsidy  based  on  the  Nor,.iti>.nc  a-.TT 


Total  number  af  family  members  In  the  household 


Include  all  family  members,  including  ineligible  nonciiizen  family  members  (31= 
or  foster  children/adults 


IN).  Do  not  include  live-in  aides 


tSrnSrtnSaetS^""^"""^^  ^"^^^'^  °'^^  ^  >°^  """^^^  ^'-S'^'^  ('i"«  1  Sab)  by  .he 


o'fthTloSS^iwtigr  " '"""  "^'"'^  ""'  "^"'^-  '-"'"'^^  '"-'^*^^  '^"^'^'^  family  members  as  pa. 


IStarS?(Nn"e'T^°;r'.H°"'°""'"''P  "^"'""'^^  P^^"'^"'  (^^P) '°  ^^  f^omeowner.  Mulfpty 
normal  total  HAP  (line  15aa)  by  the  proration  percentage  (line  15ad). 


Indicate  the  mixed  family  total  family  contribution  based  on  the  proration  calculation  Subtract  the  prorated 
housing  ass«tance  payment  (HAP)  (line  1  .Sae)  frorn^e  gross  hnmeownershic  e.^^^n."  (h^  1  s^^ 


Previous  editions  are  obsolete 


xt 
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Head  0*  house^lo^cl  oame 


Social  Security  Number 


Date  modified  (mm/ddi'yyyy) 


17.  Family  Self-Sufficiency  (FSS)/  Welfare  to  Work  (WtW)  Voucher  Addendum 

17a.  Participate  in  special  programs?  (check  all  that  apply)       D  FSS  D  Welfare  to  Work  Voucher 


17b.  FSS  report  category;  (check  no  more  than  one) 

D  Enrollment 

D  Progress 

•  D  Exit 

1 7c.  FSS  effective  date  (mrn/dd/yyyy)  of  action 

17c. 

1 7d.  PHA  code  of  PHA  administennq  FSS  contract 

17d. 

17e  WtW  report  category  (check  no  more  than  one) 


D  Enrollment 


D  Progress D  Exit 


1 7f ;  WtW  effective  date  (mm/dd/yyyy)  of  action 


17f. 


17g.  (1)  PHA  code  of  PHA  that  issued  the  WtW  Voucher 


17g(1). 


(2)  PHA  code  of  PHA  counting  the  family  as  enrolled  in  its  WtW  Voucher  program  (if  different  from 

17q(1)) 


ng(2). 


1 7h.  General  information 


(1)  Current  empkDyment  status  of  head  of  household.  Check  the  box  to  indicate  the  head  of  household's  employment 
status  at  the  time  addendum  completed. 

D  Full-time  (32  hours  per  week  or  more)  D  Part-time  D  Not  employed 


(2)  Date  (mm/dd/yyyy)  current  employment  began 


17h(2). 


(3)  Benefits  in  cuaent  employment:  (check  all  that  apply)       D  Health        D  Retirement  account        D  Other 


(4)  Years  of  school  compteted  by  the  head  of  household.  Enter  the  highest  grade  of  education  or 
years  of  formal  schooling  the  head  of  household  completed  at  the  time  Addendum  is  submitted. 
(0-25) 


17h(4). 


(5)  Assistance  received  by  the  family:  (check  all  that  apply) 
D  TANF  Income  Assistance 
D  Medicaid/Chiidren's  Health  Insurance  Program 


□  General  Assistance  O  Food  Stamps 

n  Eamed  Income  Tax  Credit 


(6)  Number  of  children  receiving  childcare  services 


17h(6). 


17i.  Family  services  table  (optional  for  WtW  Voucher) 

(1) 

Need  (Y  or  N) 

(2) 
Need  Met  Durir>g  Participation  In 
Program  (Y  or  N) 

(3) 
Service  Provider 

Education/Training 

GED 

High  school 

Post  secondary 

Vocational/Job  training 

Job  searchOob  placement 

Job  retention 

Transportation 

Health  services 

Alcohol  and  other  drug  abuse  prevention 
services 

. 

Mentoring 

Homeownership  counseling 

Individual  Development  Account  (IDA) 

Child  care 

None 

^4^@^'^'^^'^^^''^^^?^'^S^^^^^^^^^^^^I^^^^^^^^^^^^^^^^^^Ik^^^<  '       ' '  ^^'^S^^^ya^BSHSui^^^^^^H 

Previous  editions  are  obsolete 
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^^m 


Note: 


Line  17a: 


Line  17b 


Line  17c 


Une  1 7d 


Note: 


Lne  17e: 


Lne17f: 


Lne  17g(1): 


Note 


Line  17h(1) 


■  Line  17h(2) 


Line  17h(3) 


Line17h(4) 


Note: 


Line  17h(5): 


Line  t7h(6): 


Line  17i(1): 


Line17i{2): 
Une17i(3): 


ifl«gnySetf:s»fPcjet^i;y#SSi^Wetfare/toW 


lo:c^:  o?;:r'^o^L?^^"  "  ^  '^'^  Se,.S^.r^;  (FSS,  prograr.:  a  W^,are  to  WorK  (Wm!) 


Ctieck  one  category  to  indicaie  the  purpose  of  the  FSS  Addendom. 


The  effective  date  of  me  FSS  action 


The  PHA  code  associated  with  the  PHA  that  provides  the  FSS  servi^ps 


r  SLS^nrr^?s::s^-?;^sa^-^'-- """ ""  ^^  -  »*  ^-^ 


Check  one  category  to  indicate  the  purpose  of  the  WlW  Addendum. 


The  effective  date  of  the  WtW  action. 


J^2*^^  "^'^'^'^'^  ^'^^.'^^  P»^A  that  «sued  the  WtW  Voucher.  For  unknown  issuing  PHAs.  enter  own 


"-"^  ^^3(^)- The  PHA  code  of  the  PHA  counting  the  family  as  enrolled 


Only  complete  if  this  PHA  code  differs  from  1 7q(l 


Indicate  the  head  of  household's  current  employment  status. 


The  date  the  head  of  household  began  his/her  current  job 


.Indkate  the  head  of  household's  current  employment  benefits.  Check  aH  ttiat  aootv 

Enter  the  highest  grade  or  the  full  years  of  (omial  schoolino  that  the  head  ot  household  r^.nn.».^  (»,->.> 

Years  of  schooling  begin  with  first  grade  (do  not  count  kindergarten  or  pre-sr.hrv^) ^ 

IfHicate  whether  or  not  the  famrty  receives  addittonal  ass«tance,  such  as  food  stamps  MedK»id  TANF 
assistance,  or  the  earned  income  tax  credit. »t<tmp5,  Meocan.  r  anf 

Indicate  the  number  of  children  in  the  househokj  who  receive  childcare  servir.P^ 


11  lne  PKA  iiiantifiaH  /•sarf-^n  n»,.s^»  «-_  t :i. ._  .     \7  ' ■ — * — 


U'r^.'::^1n'!::ir.'^"T  ""'  ^^^"^^^^^^^^^^^^^  whether  or  notthese  needJwere  me.  during 
Uaij  the  codes  provided  at  bottom  of  page.  indk:ale  the  type  of  servk»  provkter  that  meete  the  partidpanrs 


PnviouB  adUons  am  oteoMi 


Fbnn  HUO-SOOSt  (XXOOOa} 


42104 


Federal  Register / Vol.  68,  No.  136 /Wednesday,  July  16,  2003 /Notices 


I  Head  of  householcl  name 


Social  Security  Number 


Date  modifiecl  (mm/dd/yyyy) 


Family  Self-Sufficiency  Program  (if  not  in  FSS  program,  sliip  to  17n) 


17).  FSS  Contract  Intoimation 


(1)  Initial  start  date  (mm/yvyy)  of  contract  of  participation  (FSS  enrollment  report  only) 


(2)  Initial  end  date  (mm/yyyy)  of  contract  of  participation  (FSS  enrollment  report  only) 


(3)  Contract  date  extended  to  (mm/yyyy)  (if  applicable) 


(4)  Number  of  family  members  mth  Individual  Training  and  Services  Plan 


(5)  Did  the  family  receive  selection  preference  because  of  a  FSS  related  service  program 

participation''  (FSS  enrollment  report  only)  (Y  or  N) _^___ 

1 7k.  FSS  account  information    


(1)  Current  FSS  account  monthly  credit 


(2)  Current  FSS  account  balance 


(3)  FSS  account  amount  disbursed  to  the  family  (cumulative  as  of  end  of  reporting  period) 


17m.  FSS  exit  information  (FSS  Exit  Report  only) 


(1 )  Did  family  complete  contract  of  participation?  (Y  or  N) 


17j(1). 


17i(2). 
17j(3). 


17j(5). 


17k(1). 


17k(2). 


17k(3). 


17m(1). 


(2)  If  (1)  is  Yes,  did  family  move  to  homeownership?  (Y  or  N) 


(3)  If  (1)  is  No,  primary  reason  for  exit: 

D  Left  voluntarily 
□  Asked  to  leave  program 


17m(2). 


D  Portability  move-out           D  Contract  expired  but  family  did  not  fulfill  obligations 
O  Left  because  essential  service  was  unavailable 


Welfare  to  Work  Voucher  Program 


17n.  WtW  program  information 


(1)  Date  (mm/dd/yyyy)  Voucfier  issued  (WtW  enrollment  report  only) 


(2)  Date  (mm/dd/yyyy)  of  request  for  lease  approval  (RFLA)  for  a  unit  leased 


17n(1). 


17n(2). 


17q.  Welfare  to  Work  exit  informatkan  (WtW  exit  report  only) 


(1 )  Is  the  family  moving  to  homeownership?  (Y  or  N) 


17q(1). 


(2)  Primary  reason  for  leaving  the  WIW  Voucher  program: 

D  Portability  move-out 

D  Family  no  longer  needs  subsidy 

D  Subsidy  terminated  for  Section  8  program  violation,  other  than  WtW  obligations 

D  Subsidy  terminated  for  violation  of  WtW  obligations 

D  Family  voluntarily  withdrew  from  Section  8  program 

D  Other  


Previous  editions  are  obsoleta 
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^^^^^^^m^m^^^ii^mmk^j^^^^m^i^m^i^ 


Line  17j(1): 


Line  17j(2): 


Line  171(3): 


Line17j(4): 


Llno17i(5): 


Une17k(1); 


Line17k(2): 


Line17k(3): 


Line17m(1): 


Line  I7m(2) 


Line  1 7m(3) 
Line17n(1 


Llne17n(2) 


Line  17q(1) 


Une  17q(2): 


iLVowtierAddfendanitcoati 


2^^2SS^""  "'""'"""' '''°"""°'"-"*'"°"^^=^^^^^=^ 


It  applicable,  the  date  to  which  the  PHA  has  extended  the  famitys  FSS  contracl  of  p.ni^;;;;;; 

u^dTthtpsI'  'S^I^::;::^^  -^°  ^-  --'  ^^'^^^^  ^--a-'-a  anS  Serv.eT^ii;7 


SnSSr:^.^;::::^^"^'^-'--^'^---^-^^^^ 


TJ^e  current  dollar  amount  credrted  to  the  famil/s  FSS  account  due  to  increases  in  earned  income  by  the 


^^''''  ^^''ar  amount  of  the  fam.lys  FSS  account  based  on  the  most  recent  report  of  account  funds  and 


Total  dollar  cumulative  amount,  if  any,  of  at!  FSS  escrow  di.sbursements  ever  m.rtP  rn  th»  f.^-.y- 


Indicate  if  the  family  completed  the  contract  and  .s  movino  to  homeQwnan»h.n 

Inriir^flto  u/hw  tKa  ff^^^iu.  ;-  -—. : . .    .  ^ 


Indicate  why  the  family  is  not  movinq  to  homeownership 


The  dale  the  PHA  issued  the  Welfare  to  Work  Voucher. 

The  date  the  familv  submitted  a  request  for  lease  approval  f  RFU\)  to  the  PHA 


Indicate  whether  or  not  the  family  withdrew  from  tne  Secton  8  WIW  program  to  buy  a  home 


Identify  the  reasons  why  tiie  family  is  leaving  the  WtW  program. 


Prsvlous  editions  are  obsolete 


idv 
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0MB  Approval  Number  2577-0083  (expires  9/30/2003) 


U.S.  Department  of  Housing 
and  Urban  Development 

Office  of  Public  and  Indian  Housing 


MTW  Family  Report 


Form  HUD-50058  MTW,  Family  Report,  applies  to  Moving  to  Work  Public  Housing  and 
Section  8  programs. 


Additional  instructions  are  contained  in  the  Form  HUD-50058  MTW  Instruction  Booklet. 


Pravious  editions  are  obsolete  {1/4/2M1) 


(Oram  Form  HUD-SOOSe  MTW 
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Send  the  data  to  the  etectronic  address  required  by  HUD.  QuMlions?  Ption*  1-aO(VFON.UTr<;  m  jinn.^»iKj»-j7,  .   -^  .^^« 

WtoJ/www  hu.1  nnw,n.h/sv«i«m./n^/pif^,  ^f  "«»«»'»'  "«»  1-800+ON-MTCS  (1-80(Me6<827)  or  go  to  the  MTCS  Wab  Site  li 

Each  affected  agency  inu«t  submit  infoimation  to  assist  HUD  in  manaoina  and  imntfnnnn  mi  in  o..-..-.  k    -^ 

interest  and  to  verify  the  accuracy  of  the  Jnfonnat»r  received   H^^He^e^^STto  ,^^^SSI^^  '^'^f^'  •"  ""^  "^  Govemrr^nf. 

requirements.  (2)  provKle  demographic  mforr^ion  descri^  teranrc^^^^^^^^^iZ^L^^  oomptence  wdh 

future  use  of  the  housing  mventoo,  w«h  wnphasis  orthTl^si^^te^^^,^  !!  '^^'l^^l^^^I!^^'^-  <°  *««*  f™^.  «^  H>  P^  for 

U.S.C  1437  et  seq  ,,  7^  V.  of  ,;j;  Civii  -^^  ofT9^4Tu^2St'^'^':S^u"s'^f^  '"'  '*' 

»*«»ci»sions  and  Appropriations  Act  of  1996  (42  U.S.C.  1437f).  "ousmg  aci  (4Z  u.S.C  3601-19),  and  by  ttie  Omnious  Consolidatod 

Senrtth^elnfonnrtton:  The  infonnalion  on  Iheseforrns  Is  sensitive  and  is  protected  by  the  Pn^         K«v  the  form,  lod«d  »h1  co,«tonW 
Acronyms  [  — ■ 

FSS  = 

HAP  = 

HQS  = 

HUD  = 
INS 

OMB  = 

PHA  = 

SSA  = 
SSI 

SSN  = 

TANF  = 
TIN 

TTP  = 

MTW  = 


Family  Self-Suffjciency  program 

Housing  Assistance  Payment 

Housing  Quality  Standards 

U.S.  Department  of  Housing  &  Urban  Development 

U.S.  Immigi^tion  and  Naturalization  Services 

U.S.  Office  of  Management  and  Budget 

Public  Housing  Agency 

Social  Secuiity  Administration 

Supplemental  Security  Income 

Social  Security  Number 

Tenant  Assistance  for  Needy  Families 

Taxpayer  Identification  Numtter 

Total  Tenant  Payment 

Moving  to  Work 


M,ior  D>finltiof«  (refr  ,o  th.  Form  HUO-SOOSS  MTW  Instructton  Booklet  for  .  mor,  d^Ulied  definition  of  ..ch  f»1d  on  th. 

Portability:  Renting  a  dwelling  unit  with  Section  8  assistance  outside  the  jurisdiction  of  the  initial  PHA. 
Form  Conventions: 

T  means  "or"  unless  otherwise  noted. 

Monetary  figures:  enter  only  whole  dollar  amounts.  Do  not  show  cents,  commas,  or  dollar  signs 

S^2^.  M."!!?  ^'^K  '"''T'^'^  "™^"'  "P  ^"^  ^  """""^  *^  °  50  or  above;  down  when  a  number  is  0  49  or  below 

SSlSn      P  "^       '  ^"^  "™'*°"'  "'^^  "^  •"  "^  ^^«  '"^    ^^^^-<^  ""«^  a^e  Placehoidei  f^fXTchanges 
Calculation  column  .8  a  scratch  area  where  PHAs  may  perform  manual  cateulatK.ns  ers  lor  future  changes 

Leave  blank  any  line(s)  or  item(s)  that  do  not  apply  unless  this  Fomi  instmcts  otherwise 


Previous  editions  are  ot>soiete  (1/4/2(M1) 


(Dr»n)  Form  HUD-50058  MTW 
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Head  o(  household  name 

Social  Security  Number 

Date  modMed  (mm/dd/yyyy) 

MTW  Family  Report         u.S.  Department  or  Housing  and  UrtMn  Oevalopinent 

Office  of  Public  and  Indian  Housing 


0MB  Approval  Number  2577^0083 

Expires  9/30/2003 
t 


1.  MTW  Agency 

la.  Agency  name 

la. 

lb.  PHAcode 

lb. 

1c.  Program 

P  =  Public  Housing        PR  =  Project-Based  Assistance 
T  =  Tenarit-Based  Assistance 

DD" 

1d.  Project  number  (Public  Housing  only) 

Suffix: 

Id. 

1e.  Building  number  (Public  Housing  only) 

nDDDD 

1e. 

1f.    Building  entrance  number  (Public  Housing  only) 

1 

If. 

1g.  Unit  number  (Public  Housing  only) 


nDDDnnnnD^^ 


2.  MTW  Action 


2a.  Type  of  action 

1  =  New  Admission 

2  =  Annual  Reexamination 
..    3  =  Interim  Reexamination 

4  =  Portability  Move-in 

5  =  Portability  Moveniut 


6  =  End  Participation 

7  =  Other  Cfiange  of  Unit 

8  =  FSS/MTW  Self-sufficiency  Only 

9  =  Annual  Reexamination  Searching 

10  =  Issuance  of  Voucher  Equivalent 


11  =  Expiration  of  Voucher  Equivalent 

12  =  Reserved 

13  =  Annual  HQS  Inspection  Only 

14  =  Historical  Adjustment 

15  =  Void 


2a. 


2b.  Effective  date  (mm/dd/yyyy)  of  action 


2b. 


2c.  Correction?       (YorN) 


2c. 


2d.  If  correction:  (check  primary  reason)     FJ      Family  income  correction  |_j       PHA  income  correction 

I     I  Family  correction  (non-income)     Fj  PHA  correction  (non-income) 


2e.  Date  correction  transmitted  (mm/dd/yyyy) 

2e. 

2f.   Repayment  agreement?           (Y  or  N) 

2f. 

2g.  ^4onthly  amount  of  repayment 

$ 

2g. 

2h   Date  (mm/dd/yyyy)  of  admission  to  program 

2h. 

2i.   Projected  effective  date  (mm/dd/yyyy)  of  next  reexamination 

2i. 

2j.    Date  (mm/dd/yyyy)  of  admission  to  Moving  to  Worit  program 

2k. 

2k.  FSS  participation  now  or  in  last  year?  (Y  or  N) 

2k. 

2m.  MTW  self-sufficiency  program  participation  now  or  in  last  year?  (Y  or  N) 

2m.  ' 

2n.  Reserved 


2p.  Use  if  instnjcted  by  HUD 

2p. 

2q.  PHA  use  only 

2q. 

2r.  PHA  use  only 

2r. 

2s.  PHA  use  only 

2s. 

2t.   PHA  use  only 

2t. 

2u.  PHA  use  only 

.     2u. 

Praviout  adllans  am  otaoMe  (IMOOOI ) 


(Ofa«)  Fomi  HUO-SOOSa  lilTW 
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Head  of  household  iwne 


Social  Security  Number 


Date  modified  (mnVd«yyyyy) 


3 


Head  of 

household 

name: 


Pag^HMding 


ul^Z^fi^^Pf  ■  ^T'^i'iM^''  °^  household's  last  name  (line  3b),  first  name  (line  3c)  and  middle  initial  (line  3di 
Use  this  field  to  identify  the  head  of  household  if  the  pages  of  the  Fomi  separate.  '' 


Social  Security 
Numt)er 


Date  modified 
(mm/dd/yyyy): 
1: 


^ouTA'ZelZT:':!ior::°:LV^^^^  "^^^  ^^^ ^"-^ ^'-^  ^")-  ^ ^^ ^^^  ^  ^^^  the  head  Of 


On  every  page,  enter  the  date  the  PHA  representative  fills  out  the  Form  or  modifies  any  Form  page. 


Line  1a: 


Line  lb. 


Note: 


Line  1c: 


Line  1d: 


Line  1e: 


Line  If; 


Line  1g: 


Line  2a: 


Line  2b: 
Note: 
Line  2c: 
Note: 


Line  2d: 


Line  2e: 


Line2f: 


Line  2g: 


Line  2h; 


Line  2i: 


Line  2j: 


Line  2k: 


Line  2m: 


Line  2n: 


Line  2p: 


Line  2q-2u: 
Note: 


MTW  Agency 


Name  of  the  Public  Housing  Agency  (PHA)  that  completes  the  family's  Form  HUD-50058MTw" 


FiveK^haracter  code  composed'of  the  2-letter  postal  state  code  and  3-digit  PHA  number  The  state  cnri«  inH.r..^. 
the  kK:at,on  of  the  reporting  PHA  and  the  number  identifies  each  PHA  wlin  a  patSSr  st^e  ' 

sll;ain'g;^:^^?fg^sy^^;^:.rf  ^^^  ^"""^^^^^  "^°  «^  ^^  ^^  ^  ^^^^  ^^ 


Using  the  codes  provided,  indicate  the  housing  assistance  program  in  which  the  family  particioat^ 


Public  Housing  only.  Six-character  code  to  capture  the  tenants  building  number. 


Public  Housing  only.  Three-character  code  to  capture  the  buildings  entrance  number 


Public  Housing  only.  Ten-character  code  to  capture  the  PHA  designated  tenant  unit  numbe7 


MTW  Action 


Use  the  codes  provided  to  report  the  family  s  type  of  action. 


Date  the  reported  action  becomes  effective. 

The  effective  date  cannot  be  earlier  than  the  date  of  admission  to  the  program  (line  2h). 


Allows  PHAs  to  correct  fields  previously  transmitted  in  error. 

Use  a  correction  for  a  minor  change  to  a  previously  submitted  record. 


Indicate  the  primary  reason  for  the  correction  record. 


The  actual  date  tt^at  the  PHA  completes  the  correction  and  transmits  the  corrected  record 


!Sg,?Jd1n:.r. """  '"'""^ '"'°  '  "^^"""'  ^^^°""""^  "^^  ^^  ^^^^"'  P"^'°"^'y  underreported  or 


Per  the  repayment  agreement,  the  anx)unt  the  tenant  pays  each  month 

Date  the  PHA  initially  admitted  the  family  into  the  regular  (non-MTW)  version  of  the  program  reported  in  line  1c. 


The  projected  effective  date  of  the  famiys  next  reexamination. 


Date  the  PHA  admitted  the  family  to  the  Moving  to  Work  program 


indicate  if  the  farnily^currently  participates  or  participated  in  the  Family  Setf-Suffidency  program  in  the  r>^..t^;;;r 


in^i»^»^  **w  ^      ~. " — — - ' '"'^■■^7  K'^^'q'ii  (II  uw  ^NSdi  year. 

Indicate  if  the  family  currently  participants  or  participated  In  an  MTW  self-suffici4nrv  nm^r..,  >n  tK.>  p,.,  ,.„^r 


Reserved 


HUD  may  instruct  a  particular  PHA  to  use  this  line.  If  there  are  not  instnjctions  to  use  these  lines,  leave  them  ^;;Z^ 


PHAs  may  use  these  lines  for  any  information  they  wish  to  collect. 
HUD  encourages  PHAs  to  use  lines  2q  through  2u  for  local  initiatives. 


Previous  editions  ar«  obsolete  (1/4/2001) 


(Orrt)  Forni  HUO-SO0S8  MTW 
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Head  of  household  name                                      Sodal  Security  Number 

Dole  modified  (rnnVdiyyyyy) 

3.  MTW  Household 


Codes: 


3a. 

Head  of 

Household 

Member 

number 

01 

3b.  Last  Name  &  St.  Jr.  ate. 

3c  riratname 

3d.  Ml 

3e.0alaofbiith 

3f .  Age  on  effective 
date  of  action 

3s.  Sax 

3h  Relation 

3i. 

Citizenship 

3i.   Oisefainy(Y/N) 

3lL  Race 

=1 

=2 

3m.  Elhraclly 

H 

=3 

M 

-5 

mm 

■(?(Pvt 

3n.  Socid  Security  Number 

3p.  Alien  Registration  Number 
A- 

tMtUrt 

ilic  Housing 

3r.  Total  yaan  of  aetieol  (0-25) 

3a. 

Member 
number 
02 

3b  Last  Nanw  &  Sr,  Jr.  etc 

3c   Rrst  nanne 

3d.  Ml 

3e.  Date  of  birth 

3f.  Age  on  effiact^re 
date  of  action 

3g.  Sex      3h.  RataUon 

3i. 

3i    DiseUKy  (Y/N) 

3k.  Race 

=1 

=2 

3m.  Elhmdty 

=3 

=4 

»5 

3p.  Alien  Registra«on  Number 
A- 

3q.  Meeting  community  senrica  requirement?  (Pubic  Housing  onty) 

3r.  Total  rears  of  school  (0-25) 

3a. 

Member 
number 
03 

3b  Last  Name  &  Sr,  Jr.  etc. 

3c.  First  neme 

3d.  Ml 

3e.  Data  or  birth 

3f.  Age  on  eRacliva 
dateofactkw 

3g.  Sex 

3h.  Relatian 

3i 

CidzanEhip 

3).    Oisabtlily(Y/N) 

Sk  Race 

=1 

=2 

3m.  Ethnidly 

=3. 

=4 

=5 

oment?  (P<*lic 

. 

3n  Socul  Security  Number 

3p.  Alien  Rsglstratxin  Number 
A- 

Housing  only) 

3r  Total  yeers  of  school  (0-25) 

3a. 

Member 
number 
04 

3b   Last  Name  &  Sf,  Jr.  etc. 

3c  First  name 

3(t.MI 

3e.  Oateothfti 

3t.  Age  on  effectne 
(Me  o(  action 

3g.Sex 

3b.  Relation 

3i. 

3].   Disability  (Y/N) 

3k.  Race 

=1 

«2 

3m.  Ethnkaty 

=3 

•4 

•5       1^ 

i 

17 

BHI 

3n.  Social  Security  Number 

3p.  Allen  Registration  Number 
A- 

3q.  Meeting  community  servKsa  requiremeni 

(Pub«c  Housing  only) 

3r.  Total  yeeis  or  school  (0-25) 

3a. 

Member 
number 
05 

3b.  Last  Name  &  Sr.  Jr.  etc. 

3c.  First  name 

3d  Ml 

3e  Date  of  birth 

3<.  Age  on  affective 
date  o(  action 

3»58K 

3ri  Relation 

31 

Citizenship 

3|.   Disabimy^Y/N) 

3k  Race 

=1 

•2 

3m   Ethnkaty 

=3 

•4 

-5 

emenr? 

Bg 

3n.  Social  Security  NufT4)er 

3p  Alien  Registration  Number 

(Publ^  Housing  only) 

3r    Total  years  of  school  (0-25) 

3li.     ReMion: 

3i.   Citizenahip: 

3k.     Race: 

3m.  Elhnicay: 

H  =  heed 

EC  >  aigible  citizen 

1  =  White 

1     =  Hiapanc  or  Latino 

S  <  spouse 

Oi  =  elgible  nondhzen 

2  ^  Black/AMcan  American 

2     «  Not  Hapank;  or  Latino 

K  =   co-head 

M    -  ineligible  nondtizen 

3  '  American  Indian/Alasita  Native 

F  •  foster  chlU/Tbateradult 

PV  =  pending  verification 

4  =  Asien 

3q.  s  Cofwnuntty  Service 

Y  '  other  youth  under  18 

5  =  Native  Hawaiian/Other  Paci«c  Islander 

1     =  yea 

E  -  fuMima  student  IS* 

2     =  no 

L  s  live-in  aide 

3     =  pending 

A  ==  otheradul 

4  =  exception 

5  =  nia 

Pnmus  adUons  are  obsolete  (IMOOOI) 


(Drall)  Fonn  HUO-S00S8  MTW 
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Head  o(  household  name 


Sodal  Security  Number 


Date  modMed  (rrwVdd/yyyy) 


3: 


Note 
Note 
Note 


Line  3a: 


Une3b: 


Line  3c: 


Line3d: 


tJne3e: 


Line3f: 


Line3h 


Line  3i: 
Line3j: 


Line  ate 


Line  3m: 


Line3n: 


Note: 


Line3p: 
Note: 


Line3q: 
Note: 


Line3r 
Note: 


Line  3s: 


MTW  Household 


Complete  for  each  household  member.  '  ' 

The  first  family  member  (Member  mimber  01)  must  be  the  head  of  househoW 


The  Member  number  identifies  the  individual  listed  on  that  fine  of  the  Form. 


Indicate  the  last  name  of  each  household  member.  Include  name  suffixes  such  »«  ir    ,«h  .o~.^     ^ 

Do  not  include  name  prefixes,  such  as  Ms.  or  Mr        """  ""^  *"^«*- «"*««>.  and  separate  i«*h  a  comma. 


Indicate  the  first  name  of  each  household  member  Do  pot  include  name  nnrfi,».  ^.^  ..  >..  ^  ,^ 


SSI^ImJr^^nr "  '"'"^'  °^  "^  ^"^^  "^'^  "  "°  "^^  '"'«^.  '^-^  ^K-  'f  more  than  one  middle  ^. ' 


Indicate  ttw  date  of  birth  for  each  household  member. 

Indicate  the  age  in  years  of  each  household  membe.^  on  the  effective  date  nf  p,^  ,v^  okx 


i^22i3i Indicate  the  gender  of  each  household  member  (M=Male,  F=Female) 


Use  code  at  bottom  of  page  that  best  categonzes  the  relation  or  rote  Of  each  hn.««hniH»^,^ 


use  code  at  bottom  Of  page  that  indcates  each  household  member-sumted  states  dtizenshio  states 

Indicate  whether  or  not  the  household  member  has  a  disabiiity~  ' ~ 


Sl^Ir^^^t^^st?*  "^^  ^""^  ^^^>  ^ued  to  each  househoV^  member  by  the  So<^  SecurH^ 

K  family  mTntwdownol  know  Of  twwsSN.  enter  999-99.9999. 


PuMc  Housing  only    Use  code  at  bottom  of  page  to  indicate  whether  the  famflw  ».,mK^  ■^'T- — ZZ 

service  requirements  under  PHRA.  •*■"•""'""=■" '"'"^n*^  »^  w«wy  mwnbw  m«  h«  or  hw  commurtty 

TT»  ^  req^jiTBs  an  aasaa  of  eight  horn  of  community  servk»  per  morrth  during  tt^ 
Use  yundlthn  community  service  fBquifBmer^oomes  into  effect  for  your  partJoilfPHA    ' 

Years  of  schooling  begwwiftl''ff«de  (do  not  court  Idnderaarten  or  r>m^.rh^ 

^rs^ — 


(WOMI) 


<Da«)  Pona  HUD40KS  MTW 
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Haad  of  household  name 

Social  Security  Number 

Date  modJiM  (mrrVdcVyyyy) 

CodM: 


3a. 

Member 
number 

3t>.  La«ll4aira«Sr,Jr.«lc 

3c  Fmtname 

3d.  Ml 

3el>ite  of  birth 

31.  Age  on  ellactive 
dele  o(  action 

3g  Sam 

3li.  Relation 

3i. 

Cibzenahip 

3j.   Disabilty(Y/N) 

3k.  Race 

=1 

=2 

3m.  Ethnicity 

, 

=3 

=4 

•5 

ament? 

, 

3n.  Social  Swuirty  Numbar 

3p.  Alien  Registration  Number 
A- 

3q.  Meeting  community  service  requir 

(Public  Housing  only) 

3r.  Total  ywrs  of  school  (0-2S) 

3a. 

Member 
number 

3b   Last  Name  &  Sr,  Jr  etc. 

3c.  First  name 

3d.  Ml 

3e.  Date  of  birth 

3f.  Ageonefbctive 
date  of  action 

3a  s« 

3b.  Relation 

3i. 

CHizenshi;! 

3).    Disability  (Y/N) 

3k.  Race 

•1 

'2 

3m.  Ethnicity 

»3 

=4 

«S 

a«Mnl7(Publk:l 

3n.  Social  Sacurity  Number 

3p.  Alien  Registrabon  Number 

3q.  Mootino  oommunity  mivIcs  reqiur 

housing  only) 

3r    Total  years  o(  sc»wol  (0-25) 

3a. 

Member 
rtumber 

3b.  Last  Name  &  Sr,  Jr.  ate 

3c.  First  name 

3d.  Ml 

3e.  Date  of  birth 

3f.  Age  on  etiective 
date  of  action 

3g  Sw 

3b.  Relation 

3i. 

Cittzensbip 

3).   Disability  (Y/N) 

3k.  Race 

=1 

=2 

3m.  Ethnicity 

=3 

«4 

=5 

3n.  Social  Security  Number 

3p.  Alien  Rogistralion  Number 
A- 

3<)  Meeting  oommunity  senfice  requirement?  (Public  Housing  only) 

3r.  Total  years  of  school  (0-25) 

3a. 

Member 
number 

3b  Ijnl  Name  &  Sr,  Jr.  ale. 

3c.  First  name 

3(1.  Ml 

SeOalBofbirth 

3f.  Age  on  eftoctive 
dete  of  action 

3g.  Sex 

3h.  Ratotion 

3i. 

CHizansMp 

3).   OlsabiNly  (Y/N) 

3k.  Race 

•1 

'2 

3m.  Elhnicty 

=3 

h^ 

=5 

miiia 

3p.  Alien  Registration  Number 
A- 

3q.  Mealing  community  service  rBquiremenr>  (Pubic  Housing  only) 

3r.  Total  years  of  school  (0-25) 

3a. 

Member 
numtwr 

3b.  I^si  Name  &  Sr,  Jr.  etc 

3c  First  name 

3d.  Ml 

3e.  Dalaofblflh 

31.  Agaonellsctive 
dale  of  action 

3g  Sex 

3b.  Relation 

3i. 

Citizenship 

%    Disabity(Y/N) 

3k.  Race 

=1 

•2 

3m.  Ethnidly 

«3 

•4 

•5 

W^, 

ai 

3n.  Social  Swwily  Number 

3p.  AHan  RagisHabon  Number 
A- 

3i).  Meats  kg  oomnunily  service  requir 

ement? 

(Public  Housing  only) 

^^^^ 

3r.  Total  yaan  or  aetoal(0-2S) 

H  =  heed 

S  •  spouse 

K  >  co-head 

r  = 

Y  s  other  youth  under  18 

E  '  hiMiinesludent18+ 

L  '  liv»inaide 

A 


3L   CHbanaMp: 
EC  =  eligible  citizen 
B*  '   aligiHe  noncilizen 
N   '  ineiifpbie  nondttzsn 
PV  s  pendkig  verifcalion 


3k.     Race: 

1  ■=  WMie 

2  •   Black/AfHcan  American 

3  =  Ameficanlndian/AteakaNaiM 

4  «  Asian 

5  =  Mitiwe  Hawaian/Othar  Padlc  Wander 


3n.  E— ilcty: 

1  <  Hispanic  or  LaBno 

2  s  Net  Hispenic  or  Latino 

S^K  Cniiaaaay  >srvlce 

1  <  yes 

2  °  no 

3  •  pandlttg 

4  •  exception 

5  '  n/a 


3s.  Continued  on  an  additional  sheet?      (Y  or  N) 


3s. 


PiavkMis  adflons  aia  obaoMs  (IMOMII 
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Head  of  household  mne 


Social  Security  Number 


Date  modified  (mmWd/yyyy) 


ID 


Note: 
Note 
Note 


Line  3a. 


Line  3b: 


Line  3c: 


Line  3d; 


Line  3e: 


Line3f: 


LineSh 


Line  3t: 


Line  3k: 


LineSm: 


Line  3n: 


Note: 


LineSp: 
Note: 


Line  3q: 

*»■  * 
Non. 

Note: 


Line3r 
Note: 


Line  3s: 


MTWHousehoid 


Complete  for  each  household  mender. 

The  first  family  member  (Member  number  01)  must  be  the  head  of  household 


The  Member  number  identifies  the  individual  listed  on  that  line  of  the  Form. 


lg^g:S.£"r  ^re^r  s^'^.gr.T"  '"^"^  --  -'^--  -"^  -  ■>-  -"^  ^-3te  w.»h  a  comma    . 


indicate  the  fir^^name  of  each  household  member.  Do  not  include  name  nr»fi»».  ...h,  ,.  u,  ^, ». 


ISHm J^ne"*" '"""'  °'  "^  '°'^"'""'  '"""'^^-  "  -  "^'^^'«  '"«'^' '--  W^"*^  '^  -ore  than  one  middle  .nitial. 


indicate  the  date  of  birth  for  each  household  member.  

Indicate  the  age  in  years  of  each  household  member  on  the  effective  date  of  action  (line  2b). 


Line3g:  Irxticate  the  gender  of  each  household  member  (M=Male,  F=Female) 


Use  code  at  bottom  of  page  that  best  categonzes  the  relation  or  rote  of  each  houset^^i^^^i;^ 

.Use  code  at  bottom  of  page  that  Indicates  each  ho»seho<d  member's  United  Stetes  ciU^^i^^^^^^i^ir 
Indicate  wtiether  or  not  tho  hniicoh/>w  rn«_k-.i .--.l-,,.        ^ '- 


i£Il3i Indicate  whether  or  not  the  household  member  has  a  disability 


many^ ^a^^" Sr  °' ^^ "^ ^°  ^^""^ "^^  ^'  '^^  ^  *^^^  -«^-s  race.  Setect  a. 


^Sra^ol^lsSA?'  ^""^  """'^  ^""">  ^"^  ^°  ^'^  ^""^^  >—  ^V  the  Social  Security 
If  family  member  does  not  know  or  have  a  SSN,  enter  999-99-9999. 


The  A-numberconteins  seven,  eigWor  nine  numerical  digits  preceded  by  the  letter  A  eo    A77  7V;*W7    k*.    . 


s'^^"r:;rm'::^  u^^eX^'^''"'  °'  ^^  ^  '"'^^^  ^^-  *«  ^-^-V  -"'-  -•-  ''^  or  hec  co «y 

The  law  requires  an  averaat  of  eight  hours  of  community  service  per  month  during  the  year 
Use  5  untH  the  community  service  requirement  oomes  into  effect  for  your  particular  PHA. 

Years  of  schoohng  begin  with  1"  grade  (do  not  count  kindergarten  or  pre-school) 

Sme^  te  S,;1or ''  '''''^'^  -^^^ '"'°"-'-  -  '"'^"«*«^  -  -  ^^'''^onal  sheet  of  paper  as  aii 


PWDtoui  «Mkm  are  otaoM*  (IMOMI) 
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Head  of  household  name  Social  Security  Number  Dale  modifled  (mm/dd/yyyy) 


3t.   Total  number  in  household 


3t 


3u.  Family  subsidy  status  under  noncitizan  rule:   C  =  QuaMed  for  continuation  of  full  assistance 

E  =  Eligiijte  for  fu8  assistance 

F  =  Eligible  for  full  assistance  pending  verificatlan  of  status 

P  =  Prorated  assistarKe 


3u. 


3v.  Eligibility  effective  date  (mnn/dd/yyyy)  if  qualified  for  continuation  of  full  assistance  (3u  =  C) 


3v. 


3w.  tf  new  head  of  household,  forrrer  head  of  household's  SSN 


3w. 


4.  MTW  Famify  Background  at  Admission 


4a.  Date  (mm/dd/yyyy)  entered  waiting  list 


4a. 


4b.  ZIP  code  before  admission 


4b. 


4c.   Honieless  at  admission?    (Y  or  N) 


4c. 


4d.  Reserved 


4e.  Continuously  assisted  under  the  1937  Housing  Act?  (YorN) 


4e. 


4f.    Reserved 


5.  MTW  Unit  To  Be  Occupied  on  Effective  Date  of  Action 


5a.  Unit  address 

Numt>er  and  street 

Apt. 

City 

State 

Zip  code  (+4) 

5b.  Is  mailing  address  same  as  urnt  address? 

(Y  or  N)  (If  yes,  skip  to  5d) 

5b. 

Sc.   Family's  mailing  address 


Numt>er  and  street                                                                                                                                              Apt. 

■* 

City 

State 

Zip  code  (+4) 

5d. 

Number  of  bedrooms  in  unit 

5d. 

5e. 

Has  the  PHA  identified  this  unit  as  an  accessible  unit?  (Public  Housing  only)               (Y  or  N) 

5e. 

5f. 

Has  the  family  requested  accessibility  features?  (Public  Housing  only) 
(Y  or  N)     (tf  no,  stop  to  next  section) 

5f. 

5g 

Has  the  family  received  requested  accessibiWy  features?  (PuWic  Housing  only) 

a.  Yes,  fully                 b    Yes,  partially              c.  No.rwtataB             d.  Action  pending  (c»»  be  checked  in 

—                              —       comtunation  with  b.  or  c ) 

5h 

Date  (mm/dd/yyyy)  unit  last  passed  HQS  inspection  (Tenant-Based  or  Project-Based  Assistance  only, 
except  Homeownership) 

.  5h. 

5i. 

Date  (mm/dd/yyyy)  of  last  annual  HQS  inspection  (Tenant-Based  or  Pniject-Based  Assistance  only,  except 
Homeownership) 

5i. 

5j. 

Year  (yyyy)  unit  was  built  (Tenant-Based  or  Project-Based  Assistance  only) 

5j. 

5<. 

Stmcture  type  (check  only  one)  (Tenant-Based  or  Project-Based  /Assistance  only) 

Single  family  detached             Semi-detached                         Rowhouse/townhouse 
Low-rise                               j    High  rise  with  elevator      1        Manufactured  home 

Note:  The  numbering  for  the  following  sections  skips  to  Section  18  Fomi  HUD-50058  MTW  does  not  contain  any  sections  labeled  Section  6  through  Section 
17,  Sections  with  these  numbers  were  exdudedto  ensure  that  data  elements  on  the  regular  Form  HUD-50058  and  Fomi  HUD-50058  MTW  have  unique 
numerical  latiels. 


Previous  ed»ons  are  obsolete  (1/4/2001) 


iOraft)  Form  HUO-S0058  MTW 
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Head  of  housahold  name 


LineSt 
Note: 

Line3u: 

Note: 


(JneSv: 


Line  3w: 


Line  4a: 


Note: 


Line  4b; 


Line  4c: 


Line4d: 


LJne4e: 


Line  4f: 


Line  5a 


Line  5b: 


Line  5c 
Note: 


LineSd: 


Line  5e: 


Line  5f: 


UneSg: 


LineSti: 


Line  5i: 


LineSj: 
Note: 
Line  5k: 
Note: 
Note: 


Sodal  Security  Numtwr 


Date  inod«»d  (mnVdd/yyyy) 


IJ 


MTW  HoueetKrid  (continued) 


The  total  number  of  people  in  the  househoW  " — 


Date  the  family  orioinaltv  ouamed  for  the  contg^uatwn  of  full  assistance  f3u=CV 


lf»e  designated  head  of  househoM  changed  due  to  discortmued  occupancy  or  other  cause  surf,  «.  rt.^ 


MTW  BacKaround  at  Admission 


^e^^  p^  tne  family  on  the  waitKig  yst  for  the  pn^gram  under  which  they  cunentty  receive  housing 
This  date  must  not  be  later  than  effective  date  of  action  (line  2b> 


The  S^igit  ZIP  cod^4.  if  applicable)  where  the  family  hved  before  admission  to  an  assistance  prooram 

indicate  Whether  or  not  the  fam.ly  was  homeless  at  the  time  the  PHA  admitted  the  fami^  to  a  housir^  assistance 


Reserved. 


Reserved.  ~~~"~"^ 


MTW  Untt  to  be  Occupied  on  Effective  Date  of  Action 


♦ndlcate  whether  the  mailing  address  is  different  from  the  unit  address  ~ ^ 

Leave  th«  fioM  blank  rf  the  mailing  address  is  the  same  as  the  unit  address. 


Total  number  of  bedrooms  in  the  unit  that  the  household  ^^.1  occupy  on  the  effective  date  of  action  nine  Ph> 

rUD he  Housinn  nnlv   tnMir^ta  ...t.«»u T^TTTT        T7T.     .  .. S ' 


rs;:'^Sn;a  w.So'^m'::^^  -"  -^ " > —- -  -  »■'  "^  ^'-  -  '«^  en.  ^, 


p.^.  ^n,  o,.>.  ,n.^.  ,^,  0,  ^  ^  ^„„  ^,,.,^  ,3,,,,^  ^„^„^  ^,  .^,.s^;=r 


:  — ^  .^  BM.p,  nu<,a  w(  <iu.«s»JDiiiiy  reaiures 

Jr^^S:^C^^r.::^SL:^l';^.^-  --^  "^--eownersh,.  The  ^t  date  the  un.  passed  a  M 


7h«^te  may  be  different  from  the  date  unit  last  passed  HQS  inspection  (line  5h)  if  the  unrt  failed  the  ^,t  HQS 


Tenant-faased  or  Project-Based  Assistance  only.  Indicate  the  year  that  the  unit  was  built " 
This  date  is  found  on  the  request  for  tenancy  approval  form. 


Section  8  only.  Indicate  the  building  structure  type. 

See  the  Instnjction  Booklet  for  descriptions  of  each  housing  type 

the  regular  Form  HUD^^^nd-^^or^U^^'j^rrn,^^^^^^ 


Previous  adibons  are  obsolete  (1M/2001) 
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1  Head  of  hogaehoU  name 

Social  Security  Number                                            Date  modMed  (mnVdd/yyyy) 

18.  MTW  Asset  Income 


18a.  Famly  member 

name 

No. 

18bTypeo(  asset 
(PHAuse) 

18c.Calculatton 
(PHAuse) 

18d.  Cash  vakja  c( 
asset 

18e.  Anticipated 
Incame 

18f.  18g  Column  totals 

$                         18f. 

$                       18g. 

18h.  Passbook  rate  (written  as  decimal) 

0.                     18h. 

18i.  Imputed  asset  income:  18f  X  18h  (if  18f  is  $5000  or  less,  put  0) 

$                      18i. 

18j.  Final  asset  income:  larger  of  18g  or  18i 

$                    18j. 

19.  MTW  Income 


ia».  Family  meir*«r 
nama 

No. 

19b.  Income 
code 

19c.  Calculation 
(PHAuaa) 

tSd.  Dollars  per  year 

19e  Income 
exclusions 

19f.  Income  after 
exclusions 
(19d  minus  19e) 

• 

. 

19g.19h.CoJuinn  totals 

$                I9g. 

$                  19h. 

19i.     Total  annual  income:  18j  +  19h 

$                      191. 

19j.     Deducflons 

$                           19j. 

1 9k.    Adjusted  annual  Income:  1 9t  minus  1 9j 

$                    19k. 

lib. 


btcomeCcde 


B     •  own  business 
f     -    Meralimga 
HA  '    PHAw^ji 
M    =  mlRafypay 
W    :  dhariwag* 


G    •  gmeral  assistance 

IW  =  annual  Impulad  waHara  income 

T     «  TANFi 


SSfSSHPenaiooe: 

P    •  pension 

S     =  SSI 

SS  •  Sociai  Security 


C  3  cMU  support 

E  =  medical  reimbursement 

I  =  Indian  tnjst^ier  capita 

N  =  other  nonwage  sources 

U  *  unemptoyment  beneCs 

X  '  ItnWincome 


Pievious  adiiana  ara  otaoMs  (IMONI) 
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Head  of  household  name 


Social  Security  Number 


Date  modified  (mmWd/yyyy) 


1«: 


Note: 


Line  18a: 


Line  18b: 
Note: 


Line  18c 


Line18d 


Line  18e 


Line  18f: 


Line  18g: 


Line  18h: 
Note: 


Line  18i: 
Note: 


Note: 


Line  19a: 


Line  19b: 
Note: 
Line  19c: 


Line  19d: 
Note: 
Line  19e: 
Note: 
Note: 
Line  19f: 
Line  19g: 


Line  19i: 


Linel 


Line  191c 


MTW  Assets 


Use  a  separate  line  for  each  family  member  and  asset  type. 


The  name  of  each  family  memt>er  in  the  household  that  has  assets  and  their  Member  number  (line(s)  3a)  that 
oon-espohds  to  the  asset  infomiation  reported. 


List  any  asset  that  has  a  dollar  value  or  provides  a  source  of  income  to  the  person  listed  in  column  18a. 
See  the  Form  HUD  50058  MTW  Instruction  Bootclet  for  an  explanation  of  allowable  assets. 


Use  this  column  to  perform  asset  calculations. 


Estimated,  known  or  calcijlated  dollar  value  of  the  asset  listed. 


Total  amount  of  income  the  family  member  expects  to  receive  in  the  next  12-month  period  from  the  asset  listed. 


Tbtal  of  the  values  listed  In  column  18d. 


Total  of  the  values  listed  in  column  18e. 


Enter  the  passt>ool(  rate  as  a  decimal.  ~ 

The  HUD  field  office  determines  the  Passboolc  rate  of  interest  for  the  project  (ocaiity  based  on  the  average  interest 
rate  received  on  a  Passbook  Savings  Account  at  several  banks  in  the  kxal  area. 


Imputed  income  from  assets  based  on  the  total  dollar  value  of  the  asset  listed  and  the  Passbook  rate  of  interest. 
If  the  total  cash  value  of  assets  is  $5,000  or  less,  enter  0. 


Line  18j: Total  amount  of  household  income  derived  from  assets. 

19:  MTW  Income 


If  the  family  members  do  not  have  any  income  from  sources  other  than  assets  and  do  not  expect  any  other  income 
in  the  next  12-morth  period,  leave  19a  through  19r»  Wank.  Fill  in  total  annual  income  (line  19i),  which  would  be  the 
total  of  the  asset  income. 


The  name  of  each  family  member  in  the  househoW  that  has  income  and  their  Member  rumber  {line<s)  3a)  that 
corresponds  to  the  income  Information  reported.  \   -^  >     i 


Use  one  or  two  letter  code  af  bottom  of  page  that  represents  the  type  of  income  for  a  family  member. 
See  the  Fonn  HUD.50058  MTW  Instruction  Booklet  for  a  detailed  description  of  each  Income  code. 
Use  this  column  to  perform  Income  caJculatiorw. 


Annual  income  amount  the  family  member  earns  from  the  income  sourc«(s)  listed. 

See  the  Form  HUD-50058  MTW  Instruction  Booklet  for  a  description  of  each  income  source. 

Income  excluded  from  annual  income  calculations. 

Includes  income  disallowance  and  Individual  savings  accounts  (ISA)  for  Public  Housing. 

See  the  Form  HUD-50058  MTW  Instruction  Booklet  for  a  description  of  each  income  exclusion. 


Income  minus  exclusions.  Take  dollars  per  year  (line  19d)  minus  income  exclusions  (line  I9e). 
The  total  dollar  amounts  listed  in  column  19d. 


Line  19h:  The  total  dollar  amounts  listed  in  column  19f. 


The  family's  total  annual  income.  Add  the  final  asset  income  (line  18j)  and  the  total  income  after  income  exclusions 
(line  I9h). 


£L Total  amount  of  money  that  is  deducted  from  a  family  s  income  for  rent  determination  purposes 


The  family's  adjusted  annual  income.  Take  total  annual  income  (line  19i)  minus  deductions  (line  19j). 


Previous  adWons  are  obaolete  (1M/20t1) 


(On»)  Form  HUD-5O0S8  MTW 
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H66d  of  houB6hGld  nanw 


Social  Security  Number 


Bate  modified  (mm/dcVyyyy) 


20.  MTW  Public  Housing 


20a.  Type  of  rent 


[     I    Incorre-based     (""l 


Flat 


20b.  Tenant  rent 


20c.  Mixed  family  tenant  rent 


20d.  Utility  allowance/estimate 


20e.  Is  this  a  ceiling  rent?  (Y  or  N) 


20f    Reserved 


21.  MTW  Tenant-Based  or  Project-Based  Assistance 


20b. 


20c. 


20d. 


20f. 


21a.  Indicate  If  flat  subsidy  or  income-t>ased  subsidy 

i^H 

Income-based 

Flat 

21a. 

21b.  Number  of  bedrooms  on  voucher  equivalent 

21b. 

21c.  Is  family  now  moving  to  this  unit?  (Y  or  N) 

21c. 

21d.  Did  family  move  into  your  PHA  jurisdiction  under  portability?  (Y  or  N)  (if  no,  skip  to  21g) 

21d. 

21  e.  Cost  billed  per  month  (put  0  If  absorbed) 

21e. 

21f.  PHA  code  billed 

21f. 

21g.  Owner  name 

2ig. 

21  h.  Owner  TIN/SSN 

21h. 

21  i.   Rent  to  owner 

$ 

21i. 

21j.  Utility  allowance/estimate 

$ 

21j. 

21k.  Gross  rent  of  unit:  211  +  21j  (or  Space  Rent) 

$ 

21k. 

21m. Flat  subsidy  amount,  if  any 

$ 

21m. 

21  n.  Tenant  rent  to  owner 

$ 

21n. 

21  p.  Mixed  family  tenant  rent  to  owner 

$ 

21p. 

21  q.  Is  this  a  ceiling  rent?  (Y  or  N) 

21q. 

21  r.  Resen/ed 

Praviouc  adibons  tn  obKMs  (1/4/2001) 
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Federal  Register/ Vol.  68.  No.  136 /Wednesday.  JiUy  16,  2003 /Notices 


42119 


Head  of  household  name 


Soctat  Security  Number 


Date  modified  (mm/dd/yyyy) 


20: 


Note: 


Line  20a: 
Note: 
Line  20b: 
Line  20c 
Line20d: 

Note: 


Line  20e: 
Line  20f: 


21: 


Note: 


Line  21a: 
Note: 


Line  21b 


Line  21c 


Line  21d 


Line  21e: 


Note: 


Line  21f: 
Note: 


Line  21g: 


Line  21  h: 
Line21i: 
Line  21j: 


N(^e: 


Une21k: 


Line  21m: 


MTW  PuMIc  Housltifl 


a)mptete  If  the  family's  program  type  is  MTW  Public  Housing  (line  1  c=P)  and  the  type  of  action  is  New  Admission 
(2a=1),  Annual  Reexamination  (2a=2).  Interim  Reexamination  (2a=3),  or  Ottier  Change  of  Unit  (2a=7). 
Indicate  whether  the  family  pays  an  income  based  rent  or  a  flat  rent.  ' 

Flat  rent  is  not  set  by  the  family's  income. 
The  rent  amount  the  family  pays  to  the  owner. 


The  rent  amount  the  mixed  family  pays  to  the  owr^er"  '  ~ 

If  the  payment  does  no|  indude  all  utilities,  indicate  the  monthly  allowance  amount  for  tenant  supplied  utilities  that 
applies  to  the  family  occupied  unit  or  an  estimate  of  the  utility  costs,  ' 

If  the  tenant  rent  includes  all  utilities,  enter  0. 


Indicate  if  the  family  is  paying  the  ceiling  rent  for  this  unit. 
Reserved. 


MTW  Tenant-Baeed  or  Project-Based  Asslstartce 


Complete  if  the  family's  program  type  is  (1  c=PR)  for  Project-Based  Assistance  or  {1c=T)  for  Tenant-Based 
^si^irce  arid  type  of  action  is  New  Admission  (2a=1),  Annual  Reexamination  (2a=2).  Interim  Reexamination 
(2a=3),  Portability  Move-in  (2a=4),  or  Other  Change  of  Unit  (2a=7) 


Indicate  whether  the  family  pays  an  income  based  subsidy  or  a  flat  subsidy. 
Flat  subsidies  are  not  set  by  the  family's  Income. 


Unit  size  (number  of  bedrooms)  listed  on  the  family's  voucher  equivalent. 


Indicate  if  the  family  is  now  moving  into  the  unit 


Indicate  whether  or  not  the  household  will  move  or  has  moved  into  the  PHA's  jurisdiction  under  portability. 


Monthly  amount  billed  to  the  initial  PHA  for  the  family's  housing  assistance  payment  (HAP),  on-going  administrative 
fee.  and  any  utility  reimbursement  to  the  family  /        sr-  ■»  ou  b 

Enter  0  if  the  family  was  absorbed  by  the  receiving  PHA. 


The  initial  PHA's  2-letter  state  code  and  3-digit  identification  number.     " 

For  help  obtaining  the  initial  PHA's  identification  number,  contact  the  appropnate  HUD  field  office,  the  HA  Profiles 

Web  Site  within  PIC  or  the  MTCS  Hotline  at  1-800-FON-MTCS. 


The  unit  owner's  legal  name. 


Tax  identification  number  (TIN)  or  Social  Security  Number  (SSN)  of  the  legal  unit  owner. 
Total  monthly  rent  payable  to  the  unit  owner  under  the  lease  for  the  contract  unit. 


If  the  payment  does  ngt  include  all  utilities,  indic&te  the  monthly  allowance  amount  for  tenant  supplied  utilities  that 
apply  to  the  family  occupied  unit  or  an  estirnate  of  utility  costs. 
If  ther  payment  includes  all  utilities,  enter  0. 


Gross  rent  of  unit  or  space  rent.  Add  rent  to  owner  (line  21  i)  to  the  utility  allowance  (line  21  j). 
Amount  of  monthly  flat  subsidy  that  the  PHA  provides  to  unit  owner,  if  any  (line  21agF). 


Line  21  n: Rent  amount  the  family  pays  to  the  owner. 


Line  21p: Rent  amount  the  mixed  family  pays  to  the  owner. 


'-'"^^''q- Indicate  if  the  family  is  paying  the  ceiling  rent  for  this  unit. 

Line  21r  ■  Reserved. 


Previous  editions  are  oiwoiete  (1/«20«1) 
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Head  of  household  name 

Social  Security  Number 

Date  modiSed  (mm/dd/yyyy) 

22.    MTW  Homeownership 


22a.     Indic^^  if  flat  subsidy  or  income-based  subsidy 


iicate 


Income-based 


Flat 


22b.    Is  family  now  moving  to  this  home?  (Y  or  N) 


22c.    Date  (mm/dd/yyyy)  of  initial  HQS  inspection 

22d.    Did  family  move  into  your  PHA  jurisdiction  under  portability?  (Y  or  N) 
(if  no,  skip  to  22g) 


22e.    Cost  billed  per  month  (put  0  If  absorbed) 


22f.     PHA  code  billed 


22g.    Monthly  homeownership  payment  (PITI  &  MIP  if  applicable) 


22h.    Utility  allowance/estimate 


22i.     Other  monthly  allowance(s).  if  any 

22j.     Gross  homeownership  exp)ense 

22k.    Flat  subsidy  amount 

22m.  Total  family  share 

22n.    Mixed  family  total  family  share 


22p.    Is  this  a  ceiling  family  share?  (Y  or  N) 
22q.    Reserved 


22a. 


22b. 


22c. 


22d. 


22e. 


22f. 


22g. 


22h. 


22i. 


22j. 


22k. 


22p. 


22m, 


22n. 


Previous  editions  are  obedete  (1/4/2001) 
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42121 


Head  of  household  name 


Social  Security  Number 


Date  modified  (mm/dd/yyyy) 


22. 


Note: 


Line  22a: 
Note: 


Line  22b 


Line  22c 


Line22d 


Line22e 


Note: 
Line  22f: 
Note: 


Line  22g: 
Note: 


Line  22h: 
'  Note: 
Line  22i: 


Line  22j: 
Line  22k: 


Line  22n: 
Line  22p: 
Line  22q: 


MTW  Hom«oiwm<r»hip 


Complete  if  program  type  is  Homeownership  (line  1c=PR)  or  (line  1c=T)  and  type  of  action  is  New  Admission  (2a=1) 
Annual  Reexamination  (2a=2).  Interim  Reexamination  (2a=3).  Portability  Movein  (2a=4).  or  Other  Change  of  Unit  (2fl=7). 
Indicate  If  flat  subsidy  or  income-b2»ed  sut>sidy.  '  ^ 

Flat  subsidies  are  not  set  by  the  family's  income. 


Indicate  if  the  family  is  now  moving  into  the  home. 


Date  of  the  initial  housing  quality  standards  (HQS)  inspection. 


Indicate  whether  or  not  the  householJ  will  move  or  has  moved  into  the  PHAs  jurisdiction  under  portability. 


Monthly  amount  billed  to  the  initial  PHA  for  the  family's  housing  assistance  payment  (HAP)  amourrt  on-ooina 
administrative  fee.  and  any  utility  reimbursement  to  the  family. 
Enter  0  if  the  family  was  absorbed  by  the  receiving  PHA 


.  The  initial  PHAs  2-letter  state  code  and  3-digit  identification  number.  " 

For  help  obtaining  the  Initial  PHA's  identification  number,  contact  the  appropnate  HUD  field  office  the  HA  Profiles  Web 
Site  within  PIC  or  the  f>/ITCS  Hotline  at  1-600-FON-MTCS.  «  oirice,  ine  ha  rronies  wen 


The  monthly  homeownership  cost.  ' 

(Mipj^if  a?Ste  "**  '"'^^^'  °"  '"'^'^'  '^'^^^^  '^^^^'  ^^  ^"^  insurance  (PITl)  and  any  mortgage  insurance  premium 


The  PHAs  utility  allowance  for  the  unit. 

If  the  PHA  does  not  provide  a  utility  allowance,  enter  an  estimate  of  utility  costs. 


The  anrwunt  of  PHA's  allowances  for  the  homeowner's  monthly  routine  maintenance  costs,  major  home  repairs  and 
maintenance,  and  co-op/condominium  assessments. 


Calculation  of  tenant's  total  cost  of  homeownership.  Sum  of  22g  through  22i.  ' 

Total  monthly  amount  of  subsidy  the  PHA  contributes  toward  homeowners  if  a  flat  subsidy  is  provided  to  the  family 


Line  22m.      Total  amount  the  family  contnbutes  toward  homeownership. 


Indicate  the  mixed  family  total  family  contribution  based  on  the  proration  calculation. 

Indicate  if  the  family  is  paying  the  ceiling  payment  for  this  unit. 

Reserved. 


Prsvious  edlians  ara  obsolats  (V«2001) 


(DrB«  Fomi  HUD-S00S8  MTW 
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Head  o(  household  name 


Sooal  Security  Number 


Date  moditlad  (mm/dd/yyyy) 


23.  Family  Self  Sufficiency  (FSS)/MTW  Self  Sufficiency  Addendum 


23a. 

Participate  In  special  program?  (check  no  more  than 

one) 

FSS 

1         MTW  self-sufficiency 

23b. 

Report  category  (check  no  more  than  one) 

Enrollment 

Progress         |    Exit 

23c. 

Effective  date  (mm/dd/yyyy)  of  self-sufficiency  action 

23c. 

23d 

PHA  code  of  PHA  administering  contract 

23d. 

23e.     Reserved 


23f.     Reserved 


23g     Reserved 


23h.    General  Infonnation 


(1)  Current  employment  status  of  head  of  household.  Check  the  box  to  indicate  the  head  of  househoW's 
employment  status  at  the  time  Addendum  completed. 

I I  Full-time  (32  hours  per  week  or  more)       | |  Part-time  | j 


Not  employed 


(2)   Date  (mm/dd/yyyy)  current  employment  began 

23h(2). 

(3)  Benefits  in  current  employment:  (check  all  that  apply) 

Health 

Retirement  account 

Other 

(4)   Resen/ed                                                                                                                                         j                   23h(4). 

(5)  Assistance  received  by  the  family:  (check  all  that  apply) 

I  TANF  Income  Assistance? 
I  Medlcaid/Children's  Health  Insurance  Program?         Pj  Earned  Income  Tax  Credit? 

(6)  Number  of  children  receiving  child  care  services 


I     I  General  Assistance?  [~\  Food  Stamps? 


23i.      Family  services  table 


23h(6). 


(1)  Need 
(YorN) 

(2)   Needs  Met  Through 
Program 
(YorN) 

(3)  Service  Provider   • 

Education/Training 

GED 

■'^    High  school 

Post  secondary 

Vocational/job  training 

Job  search/job  placement 

Job  retention 

Transportation 

Health  services 

• 

Alcohol  and  other  drug  abuse  prevention 
services 

Mentoring 

Homeownership  counseling 

Individual  Development  Account  (IDA) 

Chikl  care 

^ 

None 

231  (3)  Service  Provider  Codes 

P  =   PHA 

T  =  TANF  agency 


0  =  DDL  grantee 

V  =  Vokjntary  organization 


PR  =  For  prom  entity 
N  >  Nonprofit  agency 


E  =   Employer 

C  =  Commuruty  college 


Previous  editions  are  otisoMe  (1/4/2001) 
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42123 


Head  of  household  name 


Social  Security  Number 


Dale  modifled  (rtwVdd/yyyy) 


23: 

Note: 


Line  23a 


Family  Self-Sufficiency  (FSS)/MTW  Salf  SufBclwcy  Addertdum 

Complete  this  section  if  the  family  participates  in  the  Family  Setf-Suffiaency  or  an  MTW  self-sufficiency  program. 


Line  23b 


Line  23c 


Line  23d 
Note: 


Identify  if  the  family  participates  in  a  Family  Self-Sufficiency  (FSS)  program  or  an  MTW  self-sufficiency  program 


Checl<  one  category  to  indicate  the  purpose  of  the  FSS  Addendum 


The  effective  date  of  the  self-sufficiency  action. 


The  PHA  code  associated  with  the  PHA  that  provides  the  self-sufficiency  services. 

For  help  obtaining  the  PHA's  identification  number,  contact  the  appropriate  HUD  field  office  the  HA  Profiles  Web  Site 
yyithin  PIC  or  the  MTCS  Hotline  at  1-800-FON-MTCS 


Line  23e: 


Reserved. 


Line  23f: 


Resen/ed. 


Line  23g: 


Reserved 


Line  23h.(1):      Indicate  the  head  of  household  's  current  employment  status. 
The  date  the  head  of  household  began  his/her  cun-ent  job. 


Line  23h.(2): 
Line  23h.(3): 
Line  23h.(4): 


Indicate  the  head  of  household's  current  employment  benefits.  Check  all  that  apply. 
Reserved. 


Line  23h.(5): 


Indicate  whether  or  not  the  family  receives  additional  assistance,  such  as  food  stamps,  Medicaid  TANF  assistance 
or  the  earned  income  tax  credit. 


Line  23h.(6):      Indicate  the  number  of  children  in  the  household  who  receive  childcare  services. 

Line  231.(1):       Indicate  whether  or  not  the  PHA  identified  individual  training  and  service  needs  of  the  family  members. 

Line  23i.(2):       If  the  PHA  identified  certain  needs  for  family  members,  indicate  whether  or  not  the  program  meets  these  needs 


Line  23i.(3):       Using  the  codes  provided  at  bottom  of  page,  indicate  the  type  of  service  provider  that  meets  the  participants  need. 


Previous  editions  are  ot>solete  (1/4/2001) 


(Drall)  Fonii  HUD-S005e  MTW 
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Head  o(  househoM  name 


Social  Security  Number 


Dale  modified  (mm/dd/yyyy) 


23j.      S«lf-Sufnci»ncy  Contract  Infoimation 


(1)   Initial  start  date  (mm/yyyy)  of  contract  of  participation 


(2)  Initial  end  date  (mm/yyyy)  of  contract  of  participation 

(3)  Contract  date  (mm/yyyy)  extended  to  (if  applicable) 


(4)  Number  of  family  mefnl)ers  with  Individual  Training  and  Services  Plan 


(5)   Did  the  family  receive  selection  preference  t)ecause  of  a  related  service  program  participatlon7 
(Y  or  N) 


23k.     Escrow  Account  Information 


(1)   Curent  account  monthly  credit 


(2)   Current  account  balance 


(3)   Account  amount  disbursed  to  the  family  (cumulative  as  of  end  of  reporting  period) 
22m.   Exit  Information  (complete  only  for  Exit  Report) 


(1)   Did  family  complete  FSS  contract  of  participation  or  MTW  self-sufficiency  program?      (Y  or  N) 


(2)    If  (1)  IS  Yes,  did  family  move  to  homeownership?     (Y  or  N) 


(3)  If  (1)  is  No.  reason  for  exit;         |     |    Left  voluntarily  |     |   /Vsked  to  leave  program 


23j(1). 


23j(2). 


23j(3). 
23j(4). 


23j(5). 


23k(1). 
23k(2). 
23k(3). 


.  Portability  move-out 

(]  '-®^  because  essential  service  was  unavailable  Fl  Contract  expired  but  family  did  not  fulfill  obligations 


Previous  editions  are  otisolste  (1/«2001) 
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Federal  Register/ Vol.  68,  No.  136 /Wednesday,  July  16,  2003 /Notices 


42125 


Head  of  household  name 


Social  Security  Number 


Pate  modHied  (mm^dd/yyyy) 


23: 


Line23j.(1): 


Line  23j.(2): 


Line  23j.(4) 


Line  23j.(5): 


Line23l<.(1) 


Line  23k.(2) 


Line  23k.(3) 


Line  23m  (1) 


Line  23m,(2) 


Line  23m.  (3) 


Family  Srtf-8ufflci»ncy  (FSS)/MTW  Setf  SufBctwcy  Addendum  (continued) 


f^l^l"^^  '1^'^  °"'^    ^^^  ^"^""^  *^^'^  °*  '^  ^^"""y*  "'"'^*='  °'  participation;  the  date  the  family  initiaJfy  enrolled 
in  the  sen-sufficiency  pnsgram.  ' 


«,!^l'*^1°"'^,/^^®''^*'^^'°"  '^^'^  °'^^^  '^""'y'^  °°"''«'^  °'  participation;  the  date  the  family  .s  initiaHy 
expected  to  exit  the  self-sufficiency  program.  ' 


Line  23j.(3):         If  applicable,  the  date  to  which  the  PHA  has  extended  the  family's  contract  of  participation. 


The  number  of  family  members  in  the  household  who  have  current  Individual  Training  and  Services  Plans  under  the 
contract  of  parbapation. 


For  new  enrollment,  indicate  whether  or  not  the  family  received  a  selection  preference  due  to  participation  in  a 
related  service  program.  r        r  ■^ 


The  current  dollar  amount  credited  to  the  family's  account  due  to  increases  in  earned  income  by  the  family. 


The  current  dollar  amount  of  the  family's  account  based  on  the  most  recent  report  of  account  funds  and  activity. 


Total  dollar  cumulative  amount,  if  any,  of  all  escrow  disbursements  ever  made  to  the  family. 


Indicate  if  the  famHy  fulfilled  all  of  its  obligations  under  the  contract  during  the  contract  term 


Indicate  if  the  family  completed  the  contract  and  is  moving  to  homeownership 


Indicate  why  the  family  did  not  complete  its  FSS  or  MTW  self-sufficiency  contract 


Previous  editions  are  obsoMe  (1/4/2«01) 


(Drafl)  FofTT  HUO-SOOSB  MTW 
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(FR  Doc.  03-17992  Filed  7-15-03;  8:45  am) 
BNJJNGCOOE  4210-33-C 


OEPARTMEm-  OF  THE  INTERIOR 

Office  of  ttie  Secretary 

Intent  To  Reestablish  the  Joint  Fire 
Science  Program  Stakeholder 
Advisory  Group  Charter  and  Call  for 
Non-Federal  Nominations 

agency:  Office  of  the  Assistant 
Secretary  for  Policy  Management  and 
Budget.  Interior. 
ACTION:  Notice  and  call  for  nominations. 

summary:  The  Secretary  of  the  Interior 
■  and  the  Secretary  of  Agriculture  intend 
to  reestablish  the  Charter  for  the  Joint 
Fire  Science  Program  Stakeholder 
Advisory  Group.  This  notice  solicits 
nominations  for  new  members  for  the 
Group.  The  Group  advises  the 
Secretaries  through  the  Governing  Board 
of  the  Joint  Fire  Science  Program 
concerning  research  priorities  on  fuels 
issues,  emergency  stabilization  and 
rehabilitation  practices,  restoration  of 
fire-adapted  ecosystems,  and  fire 
management  procediires  on  lands 
administered  by  Interior  and 
Agriculture.  The  Joint  Fire  Science 
Program  provides  scientific  information 
and  tools  to  support  the  wildland  fire 
management  program. 
DATES:  Nominations  should  be 
submitted  to  the  address  listed  below  no 
later  than  August  15,  2003. 
ADDRESSES:  Submit  all  nominations  to 
Dr.  Bob  Glark,  Joint  Fire  Science 
Program  Manager,  National  Interagency 
Fire  Center,  3833  S.  Development  Ave., 
Boise,  Idaho  83705. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Bob  Clark,  Joint  Fire  Science  Program 
Manager,  National  Interagency  Fire 
Center,  3833  S.  Development  Ave.. 
Boise,  Idaho  83705,  (208)  387-5349. 
Fntemet:  BobjClark®mfc.hlm.gov. 

SUPPLEMENTARY  INFORMATION:  The  Joint 
Fire  Science  Program  was  established  in 
*1998  to  provide  scientific  information 
and  tools  in  support  of  the  wildland  fire 
management  program.  Since  its 
inauguration  the  Program  has  funded 
178  projects.  The  resxilts  of  completed 
projects  are  made  available  to  field 
offices  to  provide  guidance  for  wildland 
fire  management,  and  fuels  treatment 
and  rehabilitation  project  planning.  All 
program  projects  require  scientist- 
manager  partnerships  along  with  a 
strong  emphasis  on  technology  transfer. 
^  The  Stakeholder  Advisory  Group  will 
consist  of  not  more  than  15  members,  5 
Federal  and  10  nonfederal.  This  call  for 


nominations  will  establish  the 
nonfederal  membership  on  the  Group. 

.    Group  membership  will  be  balanced  in 
terms  of  categories  of  interest  and 
geographic  regions  represented.  Any 
individual  or  organization  may 
nominate  one  or  more  persons  to  serve 
on  the  Joint  Fire  Science  Program 
Stakeholder  Advisory  Group. 
Individuals  may  also  nominate 
themselves  for  Group  membership. 

All  nomination  letters  should  include 
the  name,  address,  profession,  relevant 
biographic  data,  and  reference  sources 
for  each  nominee,  and  should  be  sent  to 
the  address  in  the  ADDRESSES  section. 
Letters  of  support  should  be  from 
interests  or  groups  that  nominees  claim 
to  represent.  This  material  will  be  used 
to  evaluate  nominees'  expertise  and 
qualifications  for  advising  the 
Secretaries  on  matters  pertaining  to 
research  into  wildland  fuels  problems, 
implementation  of  strategies  and 
solutions  for  managing  increasing  fuel 
loadings,  and  post  fire  rehabilitation  on 
federally  administered  wildlands. 
Nominations  may  be  made  for  the    ' 
following  categories  of  interest: 
Wildland  fire  suppression  and 

operations 
Prescribed  fire  management 
Air  quality  and  smoke  management 
Burned  area  emergency  stabilization 

and  rehabilitation 
Fire  ecology  and  ecosystem  restoration 

'  Forest  and  woodland  management 
Rangeland  management 
Wildlife  Management 
Soil  and  water  management 
Conservation 

Social  science  and  economics 
Modeling  and  remote  sensing 
Tribal  government 
State  or  local  agencies 
Public  at  large 

Each  Stakeholder  Advisory  Group 
Member  will  be  appointed  to  serve  a  2- 
year  term.  Terms  will  be  staggered  to 
maintain  continuity  on  the  Group. 
Initially,  appointment  terms  for  half  of 
the  non-federal  members  will  be  for 
three  years.  At  the  end  of  the  member's 
term,  the  member  may  continue  to  serve 
at  the  discretion  of  the  Secretary  of  the 
Interior  and  Secretary  of  Agricxiltiue  for 
an  interim  period,  which  will  not 
exceed  120  days,  in  order  to  ensure 
continuity  on  the  Stakeholder  Advisory 
Group. 

Members  will  serve  without  salary, 
but  non-federal  members  will  be 
reimbursed  for  travel  and  per  diem 
expenses  at  cinrent  rates  for 
Government  employees.  The  Group  will 
meet  at  least  twice  annually.  Additional 
meetings  may  be  called  in  connection 
with  special  needs  for  advice.  The 


Department  of  the  Interior's  Director, 
Office  of  Wildland  Fire  Coordination 
will  be  the  Designated  Federal  Officer 
who  will  call  meetings  of  the  Group. 
This  notice  is  published  in  accordance 
with  Section  9  (a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (FACA)  of 
1972  (5  U.S.C.  App.). 

Dated:  July  8,  2003. 
P.  Lynn  Scarlett, 

Assistant  Secretary^Policy,  Management 
and  Budget,  Department  of  the  Interior. 
[FR  Doc.  03-17940  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  4310->M-^ 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  Geological  Survey,  Department 
of  Interior. 

ACTION:  Notice  of  proposed  Cooperative 
Research  and  Development  Agreement 
(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 
Maps  a  la  carte.  Inc.,  of  North 
Chelmsford,  Massachusetts.  The 
piupose  of  the  CRADA  is  to  develop  and 
document  Open  Source  software  tools 
for  use  by  potential  The  National  Map 
partners  when  serving  digital 
geographic  data  and  metadata  in  The 
National  Map.  Any  other  organization 
interested  in  pursuing  a  partnership  for 
similar  kinds  of  activities  should 
contact  the  USGS. 

ADDRESSES:  Inquiries  may  be  addressed 
to  the  Branch  of  Business  Development, 
U.S.  Geological  Survey,  500  National 
Center,  12201  Sunrise  Valley  Drive, 
Reston,  Virginia  20192;  Telephone  (703) 
648-4621,  facsimile  (703)  648-4706; 
Internet  bduff@usgs.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

L.  Duff,  address  above. 


Beth 


SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 

Dated:  June  18,  2003. 
Robert  A.  Lidwin, 

Geography,  Chief  of  Staff. 

(FR  Doc.  03-17964  Filed  7-15-03;  8:45  am) 

BILLING  CODE  4310-V7-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
IWY-920-1310-01;  WYW128154] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oii  and  Gas  Lease 

Pursuant  to  the  provisions  of  30 
U.S.C.  188(d)  and  (e),  and  43  CFR 
3108.2-3(a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW128154  for  lands  in  Hot  Springs 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16%  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $166  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
section  31(d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW128154  effective  January  1, 
2003,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above! 

Pamela  J.  Lewis, 

Chief,  Fluid  Minerals  Adjudication. 

[FR  Doc.  03-17930  Filed  7-15-03;  8:45  am] 

BILUNfi  CODE  4310-22-M 


Federal  Register /Vol.  68.  No.  136  /  Wednesday,  July  16,  2003/NoUces 


42127 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[iD-933-1430-ET;  GPO-03-0004;  IDI-15260, 
iDi-15256] 

Public  Land  Order  No.  7574;  Partial 
Revocation  of  Secretarial  Orders  Dated 
November  17, 1902  and  March  18, 
1908;  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  land  order. 


SUMMARY:  This  order  revokes  two 
Secretarial  Orders  insofar  as  they  affect 
600  acres  of  public  lands  withdrawn  for 
the  Bureau  of  Reclamation's  Minidoka 
Reclamation  Project.  The  lands  are  no 
longer  needed  for  reclamation  purposes. 
This  order  makes  the  lands  available  for 
convwance  under  the  Recreation  and 
Public  Piuposes  Act. 
EFFECTIVE  DATE:  August  15,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jackie  Simmons,  BLM  Idaho  State 
OfBce,  1387  S.  Vinnell  Way,  Boise, 
Idaho  83709.  208-373-3867. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  dated 
November  17,  1902  and  March  18,  1908. 
which  withdrew  lands  for  the  Bureau  of 
Reclamation's  Minidoka  Reclamation 
Project,  are  hereby  revoked  insofar  as 
they  affect  the  following  described 
lands: 

Boise  Meridian 

T.  8S.,R.  24E., 
Sec.  34,  NWV4SWV4  and  SV2SEV4; 
Sec.  35,  EV2  and  SWV4. 

The  area  described  aggregates  600.00  acres 
in  Minidoka  County. 

2.  The  lands  described  in  paragraph  1 
are  hereby  made  available  for 
conveyance  under  the  Recreation  and 
Public  Purposes  Act,  as  amended,  43 
U.S.C.  869  (1994). 

Dated:  June  23,  2003. 

Rebecca  W.  Watson, 

Assistarit  Secretary— Land  and  Minerals 
Management. 

(FR  Doc.  03-17936  Filed  7-15-03;  8:45- am] 
BILUNG  CODE  431fr-66-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management ' 

tES-960-r430-ET;  MIES-45076] 

Public  Land  Order  No.  7573;  Partial 
Revocation  of  Executive  Order  Dated 
September  22, 1885;  Michigan    \ 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 


SUMMARY:  This  order  partially  revokes 
an  Executive  Order  insofar  as  it  affects 
0.62  acre  of  public  land  reserved  for  use 
by  the  U.S.  Army  Corps  of  Engineers  for 
public  purposes  in  connection  with  the 
improvement  of  a  navigational  channel 
in  the  Saint  Marj-'s  River.  The 
reservation  is  no  longer  needed  on  this 
portion. 

EFFECTIVE  DATE:  July  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Ruda,  Natiu-al  Resource  Specialist,  BLM 

Eastern  States  Office,  7450  Boston 

Boulevard,  Springfield,  Virginia  22153, 

703-440-1671. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
record  clearing  action  only.  The  land 


has  been  determined  to  be  unsuitable 
for  retiim  to  public  domain  status  and 
has  been  reported  as  excess  property  to 
the  General  Services  Administration 
and  conveyed  out  of  Federal  ownership. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

The  Executive  Order  dated  September 
22,  1885,  which  reserved  certain  islands 
in  the  St.  Mary's  River  for  public 
purposes  in  connection  with  the 
improvement  of  Hay  Lake  Channel,  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Michigan  Meridian  ^ 

T.  47  N.,  R.  1  E..  Commencing  at  the  SW 
Comer  of  Section  9," Thence  along  W  line 
of  Section  9,  N  1°  44'  56"  VV,  2,625.27  feet 
to  W  V4  comer  of  Section  9;  N  89°  29'  14' 
E,  1,963.15  feet:  S  68°  17'  44"  E,  388.00 
feet;  N  22°  39'  16"  E.  2,177.60  feet:  S  45° 
43'  16"  E,  495.75  feet;  S  59°  12'  29"  E. 
1,122.45  feet;  S  50°  42' 52"  E,  186.04  feet; 
S  68°  25'  41"  E,  96.51  feet;  N  71°  58'  45" 
E.  189.05  feet;  S  38°  58'  36"  E,  79.16  feet; 
N  61°  48'  40"  E,  4.84  feet  to  the  Point  of 
Beginning;  Thence  S  61°  48' 40"  W,  148.31 
feet;  S  26°  22'  40"  E.  183.44  feet;  N  63°  17'' 
56"  E,  147.34  feet;  Thence  Northwesterly  to 
the  Point  of  Beginning. 

The  area  described  contains  0.62  acre  • 
in  Chippewa  Coimty. 

Dated:  June  23,  2003. 

Rebecca  W.  Watson, 

Assistant  Secretary— Land  and  Minerals 
Management. 

IFR  Doc.  03-17928  Filed  7-15-03;  8:45  am) 

BILUNG  CODE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-958-1430-ET;  HAG-03-0087;  OR- 
16756] 

Public  Land  Order  No.  7572;  Extension 
of  Public  Land  Order  No.  6476;  Oregon 

AGENCY:  Bureau  of  band  Management. 
Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  extends  Public 
Land  Order  No.  6476  for  an  additional 
20-year  period.  This  extension  is 
necessary  to  continue  the  protection  of 
the  Wheeler  Creek  Research  Natural 
Area. 

EFFECTIVE  DATE:  October  5.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Mendenhall,  Siskiyou  National 
Forest.  PO  Box  440,  Grants  Pass,  Oregon 
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97528.  541-471-6521,  or  Chuck  Roy. 
Bureau  of  Land  Management.  PO  Box 
2965,  Portland  Oregon  97208.  503-808- 
6189. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994).  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  6476.  (48  FR 
45395,  October  5.  1983)  which 
withdrew  334  acres  of  National  Forest 
System  land  in  the  Siskiyou  National 
Forest  from  the  United  States  mining 
laws  for  the  protection  of  the  Wheeler 
Creek  Research  Natural  Area,  is  hereby 
extended  for  an  additional  20-year 
period. 

2.  Public  Land  Order  No.  6476  will 
expire  on  October  4,  2023,  unless  as  a 
result  of  a  review  conducted  prior  to  the 
expiration  date  pursuant  to  Section 
204(f)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714(f)  (1994),  the  Secretary  determines 
that  the  withdrawal  be  extended. 


V 


Dated:  June  23,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary- — Land  and  Minerals 

Management. 

[FR  Doc.  03rl7929  Filed  7-15-03:  8:45  am] 

BILLING  CODE  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-S30-143(>-eT;  CACA  7231,  CACA  7232, 
CACA  7234.  CACA  7235,  CACA  7236,  and 
CACA  7239] 

Withdrawal  of  Public  Lands  for  the 
Bureau  of  Reclamation's  Colorado 
River  Storage  and  Yuma  Project; 
California;  Corrections 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Correction. 

SUMMARY:  This  action  corrects  the  errors 
in  the  legal  descriptions  of  several 
withdrawal  and  revocation  orders 
affecting  portions  of  the  Coachella  and 
All  American  Canals  and  ancillary 
facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Marti,  Bureau  of  Land 
Management,  916-978^675,  or  Kimber 
Kirkland;  Bureau  of  Reclamation,  928- 
343-8153. 

SUPPLEMENTARY  INFORMATION:  The 
corrections  made  by  this  notice  are 
subject  to  valid  existing  rights.  All  legal 
descriptions  are  San  Bernardino 
Meridian,  California. 


1.  This  action  corrects  errors  in  the 
legal  descriptions  contained  in  (a)  The 
Secretary  of  the  Interior's  Order  dated 
March  18,  1913,  which  reads  "T.  17  S., 
R.  16  E..  WV2  Sec.  1;  all  sees.  2  and  3; 
lots  3,  9,  13,  14,  NWV4SEV4  sec.  10; 
NV2NEV4  and  NWV4  sec.  11;  lot  5,  Sec. 
16.  Tracts  40,  46,  47,  54,  55.  74."  is 
hereby  corrected  to  read  "T.  17  S.,  R.  16 
E.,  WV2  Sec.  1;  all  sees.  2  and  3;  lots  3, 
9,  13, 14,  sec.  10;  NV2NEV4  and  NWV4 
sec.  11;  lot  5,  sec.  16.  Tracts  40,  46,  47, 
54,  55,  74.  "  and  (b)  Bureau  of  Land 
Management's  Order  Opening  Public 
Lands  Restored  from  the  Colorado  River 
and  Yuma  Projects,  which  is  dated  July 
13,  1956,  which  reads  "T.  17  S.,  R.  16 
E.,  sec.  10,  lot  13.  and  NWV4SEV4;  sec. 
11,  NV2NEV4."  is  hereby  corrected  to 
read  "T.  17  S.,  R.  16  E.,  sec.  10,  lot  13, 
and  sec.  11,  NV2NEV4." 

2.  This  action  corrects  errors  in  the 
legal  descriptions  contained  in  Bureau  - 
of  Reclamations'  Order  of  Revocation, 
Yuma  Project,  California,  which  is  dated 
August  12,  1947,  and  concurred  in  by 
Bureau  of  Land  Management  on 
September  15,  1947,  as  follows:  for  T.  10 
S.,  R.  15  E.,  which  reads  "sees.  1  to  30. 
incl.,  and  33  to  36,  incl.,  all."  is  hereby 
corrected  to  read  "sees.  1  to  29. 
inclusive;  sec.  30,  lots  3  to  5,  inclusive, 
EV2,  EV2WV2;  and  sees.  33  to  36, 
inclusive." 

3.  This  action  corrects  errors  in  the 
legal  descriptions  contained  in  Bureau 
of  Reclamation's  Order  of  Revocation, 
Colorado  River  Storage  Project, 
California,  which  is  dated  August  14, 
1947,  and  concurred  in  by  Bureau  of 
Land  Management  on  September  15, 
1947,  as  follows:  for  T.  9  S.,  R.  13  E. 
which  reads  "sees.  1  to  6,  incl..  9  to  15. 
incl..  19.  24,  and  28  to  35,  incl.  all."  is 
hereby  corrected  to  read  "segs.  1  to  5. 
inclusive,  sec.  6,  lots  3  to  8,  inclusive, 
SV2NE^/4,  SEV4NWV4,  EV2SWV4,  SEV4; 
sees.  9  to  15,  inclusive,  19,  24,  and  28 
to  35,  inclusive." 

4.  This  action  corrects  errors  in  the 
legal  descriptions  contained  in  Bureau 
of  Reclamation's  Order  of  Revocation, 
Yuma  Project,  California,  which  is  dated 
October  14,  1954,  and  concurred  in  by 
Bureau  of  Land  Management  on  August 
1,  1956,  as  follows:  "T.  6  S.,  R.  9  E.,  sec. 
18,  lots  1  and  2.  EV2,  EV2WV2;  sees.  19 
and  20,  all;"  is  hereby  corrected  to  read 
"T.  6S.,  R.  9  E.,  sec.  18,  lot  1.  NEV4, 
EV2WV2,  SEV4;  sec.  19,  all;  sec.  20. 
NEV4,  NV2NWV4,  and  SEV4;' 

5.  This  action  corrects  errors  in  the 
legal  descriptions  contained  in  Bureau 
of  Reclamation's  Order  of  Revocation, 
Colorado  River  Storage  and  Yuma 
Projects,  California,  which  is  dated 
December  4, 1953.  and  concurred  in  by 
Bureau  of  Land  Management  on  August 
24.  1956.  as  follows: 


(a)  Under  T.  7  S..  R.  10  E..  "sees.  7, 
15  to  23,  incl.,  25  to  27,  incl.,  all."  is 
hereby  corrected  to  read  "sees.  7, 15  to 
21,  incl.,  sec.  22,  SWV4SWV4NEV4, 
NV2NWV4NWV4,  NV2NWV4,  SV2NWV4, 
SWV4,  WV2SEV4,  NWV4NEV4SEV4, 
SV2NV2SEV4,  SV2SEV4;  sec.  23,  all;  sec. 
25,  all;  see.  26,  NV2NEV4,  SEV4NEV4, 
WV2NWV4NWV4,  SWV4NWV4, 
SV2SEV4NWV4,  EV2SWV4, 
SWV4NWV4SEV4,  WV2SWV4SEV4, 
SEV4SWV4SEV4;  see.  27,  all." 

(b)  Under  T.  7  S.,  R.  11  E.,  "sees.  27, 
28,  and  30  to  36,  incl.,  all"  is  hereby 
corrected  to  read  "sees.  27,  28,  30,  31, 
33,  35,  and  36.  all." 

(c)  Under  T.  8  S..  R.  11  E.,  "sees.  1. 

2.  6. 12.  and  13.  all"  is  hereby  corrected 
to  read  "sec.  1,  sec.  2,  WV2WV2NV2.  SV2; 
sec.  6.  WV2NV2,  SV2;  sees.  12  and  13." 

(d)  Under  T.  8  S.,  R.  12  E..  "sees.  5 

to  9,  incl.,  16  to  22,  incL,  24  to  30,  incl., 
and  32  to  36,  inel.,  all."  is  hereby 
corrected  to  "sec.  5;  sec.  6,  SWV4, 
WV2SEV4;  sec.  7;  sec.  8,  NEV4, 
EV2NWV4,  N'EV4SWV4,  SEV4;  sec.  9; 
sees.  16  to  19,  inclusive;  sec.  20, 
WV2NEV4,  NWV4,  SV2;  sec.  21;  see.  22, 
NV2,  NV2SWV4,  NV2SEV4,  SEV4SEV4; 
sees.  24  and  25;  see.  26,  NE'A, 
NEV4NWV4,  SWV4SWV4.  NEV4SEV4; 
sees.  27  to  30,  inclusive,  and  sees.  32  to 
36,  inclusive." 

(e)  Under  T.  9  S.,  R.  12  E.,  "sees.  3, 
4,  and  12,  all."  is  hereby  corrected  to 
read  "sees.  3  and  4;  sec.  12,  WV2NEV4, 
NWV4,  SV2." 

(f)  Under  T.  9  S.,  R.  13  E..  "sees.  7, 
8,  16  to  18,  inel.,  20  to  23,  inch,  25  to 
27,  incl.,  and  36,  all."  is  hereby 
corrected  to  read  "sees.  7,  8, 16,  and  17; 
sec.  18,  WV2,  NWV4SEV4,  and  SV2SEy4; 
sec.  20,  SWV4NEV4,  NWV4,  and  SV2;  sec. 
21;  sec.  22,  NEV4,  NVaNW'A, 
SEV4NWV4,  SWV4SWV4,  NEV4SEV4;  see. 
23;  sees.  25  to  27,  inclusive,  and  see. 
36." 

(g)  Under  T.  10  S-,  R.  14  E.,  "sees.  3 
to  6,  incl.,  8  to  11,  incl,  14  to  16,  inel., 
22  to  26,  inel.,  and  36,  all."  is  hereby 
corrected  to  read  "sees.  3  to  5,  inclusive, 
sec.  6,  lots  6,  7,  and  13  to  16,  inclusive, 
EV2SWV4.  SEV4;  sec.  8.  SWV4NEV4.  WV2. 
SEV4;  sec.  9;  sec.  10,  EV2,  NWV4, 
NV2SWV4,  SEV4SWV4;  sec.  11;  sec.  14, 
EV2,  NWV4,  NV2SWV4,  and  SEV4SWV4; 
sees.  15  and  16,  inclusive,  sec.  22, 
SWV4NEV4,  WV2,  and  SEV4;  sees.  23  to 
25,  inclusive,  sec.  26.  WV2NEV4,  WV2. 
and  SEV4;  and  sec.  36." 

(h)  Under  T.  10  S.,  R.  15  E.,  "sees.  31 
and  32,  all."  is  hereby  corrected  to  read 
"sec.  31,  all;  see.  32.  NV2.  NV2SWV4, 
SEV4SWV4,  and  SEV4." 

6.  This  action  corrects  an  error  in  the 
legal  descriptions  contained  in  Public 
Land  Order  No.  3801,  published  as  FR 
Doe.  65-9160  in  the  FederaF  Register  on 
August  28,  1965  at  page  11139  (30  FR 
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11139)  for  a  partial  revocation  of 
Reclamation  Withdrawals,  Yuma 
Project,  as  follows:  Under  T.  5  S.,  R.  7 
E.,  "sec.  12,  ^JWV4SEV4,  SEV4SEV4."  is  . 
hereby  corrected  to  read  "sec.  12, 
SEV4SEV4." 

7.  This  action  corrects  an  error  in  the 
legal  d6scriptions  contained  in  Public 
Land  Order  No.  5791,  published  as  FR 
Doc.  80-39804  in  the  Federal  Register 
on  December  23, 1980  at  page  84788  {45 
FR  84788)  for  a  partial  revocation  of 
Reclamation  Withdrawals,  as  follows: 

On  page  84788,  (a)  under  T.  12  S.,  R. 
16  E.,  "sec.  21,  NV2,  NV2SWV4, 
SEy4SWV4,  and  SEV4."  is  hereby 
corrected  to  read  "sec.  21,  NV2, 
NEV4SWy4,  and  SEV4." 

(b)  under  T.  16  S.,  R.  20  E.,  partially 
surveyed,  "sees.  20  to  22,  inclusive;  ' 
sees.  26  to  29,  inclusive;  sees.  33  to  35, 
inclusive;  sees.  37  to  51,  inclusive;  sees. 
56  to  57."  is  hereby  corrected  to  read 
"sec.  20;  sec.  21,  NVz,  and  SWV4;  sec. 
22,  lots  1  to  4,  inclusive,  NEV4,  and 
SEV4;  sec.  26,  NEV4,  NEV4NWV4, 
SV2NWV4,  and  SV2;  sec.  27,  SV2;  sees.  34 
to  35,  inclusive;  sees.  37  to  43, 
inclusive;  sees.  46  to  48,  inclusive;  sees. 
56  and  57." 

8.  This  action  corrects  an  error  in  the 
legal  descriptions  contained  in  Public 
Land  Order  No.  6576,  published  as  FT^ 
Doc.  84-28136  in  the  Federal  Register 
on  October  25,  1984  on  page  42934  (49 
FR  42934)  for  a  partial  revocation  of 
Secretarial  Order  of  October  19, 1920, 
and  Public  Land  Order  No.  4690  of 
September  15. 1969.  as  follows:  Under 
T.  6  S.,  R.  8  E.,  "sec.  2,  lot  1  of  the  NE'A, 
WV2  of  lot  2  of  the  NE 1/4,  E V2  of  lot  2 

of  the  NWV4,  WV2NWV4SEV4,  and 
Wy2SEV4SEV4."  is  hereby  corrected  to 
read  "sec.  2,  lot  1  of  the  NEV4,  WV2  of 
lot  2  of  the  NE  V4,  E  V2  of  lot  2  of  the 
NWV4,  and  WV2NWV4SEV4." 

9.  This  action  corrects  errors  in  the 
legal  descriptions  referenced  in  Public 
Land  Order  No.  7262,  published  as  FR 
Doc.  97-14486  in  the  Federal  Register 
on  June  4,  1997  on  page  30613  (62  FR 
30613)  for  modification  and  revocation 
of  19  Secretarial  Orders,  and  2  Bureau 
of  Land  Management  Orders,  which 
withdrew  lands  for  the  Bureau  of 
Reclamation,  California.  Those  legal 
descriptions  are  contained  in  a  notice, 
published  as  FR  Doc.  92-4838  in  the 
Federal  Register  on  March  3, 1992  on 
page  7599  (57  FR  7599)  for  proposed 
continuation  of  withdrawals,  California. 
Those  legal  descriptions  are  corrected  as 
follows: 

(a)  On  page  7599,  coliunn  2,  under 
CA-7231,  Secretarial  Order  of  January 
31, 1903  as  modified  by  Secretarial 
Orders  of  April  9, 1909  and  April  5, 
1910:  (i)  for  T.  13  S.,  R.  16  E.,  "see.  1., 
lots  2,  3,  6,  7, 10, 15, 16. 17,  24;"  is 


hereby  corrected  to  read  "see.  1,  lots  2, 
3,  6,  7,10,  11,  14, 15,  16,  17,  18,  23,  24, 
25,  and  that  portion  of  lot  9  lying 
southwesterly  of  the  boundary  of  the 
North  Algodones  Wilderness  Area;"  (ii) 
the  legal  description  for  T.  17  S.,  R  16 
E.,  is  hereby  corrected  by  adding  "sec. 
10,  NWV4SEV4;"  (iii)  for  T.  15  S.,  R.  18 
E.,  "sec.  11,  SWV4SEV4,  SWV4. 
SWV4NWV4,  WV2SEV4NWV4, 
SV2NWV4NWV4;"  is  hereby  corrected  to 
read  "sec.  11,  SWV4SEV4,  SWV4, 
NWV4NWV4,  SV2NWV4;"  and  "sec.  24. 
EV2SEV4SEV4,  NV2SEV4,  SV2NEV4. 
NWV4NEV4,  NV2NWV4,  SEV4NWV4;"  is 
hereby  corrected  to  read  "sec.  24, 
SEV4SEV4,  NV2SEV4.  SV2NEV4. 
NWV4NEV4,  NV2NWV4,  SEV4NWV4;" 
(iv)  for  the  legal  description  under  CA- 
7231,  the  following  is  added  "T.  16  S., 
R.  18  E..  sec.  31,  lots  5  and  6, 
NEV4SWV4,  NV2SEV4,  SV2NWV4;  see.  32, 
SV2NV2,  NV2NV2SWV4,  NV2SEV4;  see. 

33,  SWV4,  SV2SEV4;  sec.  34,  SV2SV2;  sec. 
35,  SV2SV2;"  (v)  for  T.  16  S.,  R.  19  E., 
"sec.  2,  SWV4SWV4;  see.  12, 

'  SWV4SWV4;  sec.  33,  SV2SV2;  and  see. 

34,  SV2SV2"  are  added;  "see.  3,  SV2;"  is 
hereby  corrected  to  read  "sec.  3,  lots  3 
and  4,  SW^ANE^A,  SV2NWV4,  SV2;"; 
"sec.  13,  SWV4,  SWV4NWV4;"  is  hereby 
corrected  to  read  "see.  13,  NWV4NWV4, 
SV2NWV4,  SWV4,  SWV4SEV4;";  "sec.  25, 
NEV4NEV4NEV4,  SV2;"  is  hereby 
corrected  to  read  "sec.  25,  NEV4NEV4, 
SV2;";  "sec.  31,  EV2;"  is  hereby 
corrected  to  read  "sec.  31,  lot  6, 
SEV4SWV4.  EV2;";  and  "sec.  35,  EV2;"  is 
hereby  corrected  to  read  "sec.  35, 
SV2SWV4,  EV2." 

(b)  On  page  7599,  column  3,  under 
CA-7232,  (i)  "Secretarial  Order  of  April 
12,  1909  as  modified  by  Secretarial 
Orders  of  April  5,  1910  and  February  11, 
1920"  is  hereby  corrected  to  read 
"Secretarial  Order  of  April  2,  1909,  as 
modified  by  Secretarial  Orders  of  April 
5,  1910  and  February  11,  1920"  (ii)  the 
legal  description  for  CA-7232  is  hereby 
corrected  by  adding  "T.  10  S.,  R.  15  E., 
sec.  30,  lot  6." 

(c)  On  page  7600,  column  1  under 
CA-7234,  Secretarial  Order  of  February 
28, 1918.  under  T.  15  S.,  R.  19  E.,  "sec. 
19,  lots  3,  4,  SEV4SWV4, 
SWV4SWV4SEV4;"  is  hereby  corrected  to 
read  "sec.  19,  lots  3.  4,  SEV4SWV4, 
SWV4SEV4;";  "sec.  32.  NEV4NWV4, 
NV2NEV2.  SEV4NEV4,  NEV4SWV4NEV4;" 
is  hereby  corrected  to  read  "sec.  32, 
NEV4NWV4.  NEV4;"  and  "sec.  33, 
SWV4NWV4,  NV2SWV4,  SEV4SWV4, 
WV2NWV4SEV4,  SV2SEV4;"  is  hereby 
corrected  to  "sec.  33,  NWV4NWV4. 
SV2NWV4,  NV2SWy4,  SEV4SWV4. 
NWV4SEV4.  SV2SEV4;" 

(d)  On  page  7600,  column  1,  under 
CA-7235,  Secretarial  Order  of  March  15, 
1919,  for  T.  16  S.,  R.  20  E.,  the  legal 


description  is  hereby  corrected  by 
adding  "sec.  21,  SE'A;  sec.  22,  SWV4; 
see.  26,  NWV4NWV4;  see.  27,  NV2;  sees. 
28  to  29,  inclusive;  sec.  33;  sees.  44  and 
45;  sees.  49  to  51,  inclusive.";  "see.  30, 
NWV4NWV4.  SV2NWV4,  SWV4, 
WV2SWV4SEV4;"  is  hereby  corrected  to 
read  "sec.  30,  NWV4NWV4,  SV2NWV4, 
SWV4,  SWV4SEV4;" 

(e)  On  page  7600,  colunm  1,  under 
CA-7236,  (i)  "Secretarial  Order  of 
November  19, 1920"  is  hereby  corrected 
to  read  "Secretarial  Order  of  October  19, 
1920"  (ii)  the  legal  description  under  T. 
5  S.,  R.  7  E.,  is  hereby  corrected  by 
adding  "sec.  12,  NWV4SEV4;"  (iii)  "T.  6 
S.,  R.  8  E..  sec.  2  EV2NWV4SEV4, 
NEV4SEV4,  EV2SEV4SEV4;"  is  hereby 
corrected  to  read  "T.  6  S.,  R.  8  E.,  sec. 
2,  EV2NWV4SEV4,  EV2SEV4;"  (iv)  "T.  6 
S.,  R.  9  E.,  see.  18,  lots  3,  4;  sec.  28, 
SWV4SWV4:  sec.  34,  SWV4SWV4"  is 
hereby  corrected  to  read  "T.  6  S.,  R.  9 
E.,  see.  18,  lots  2  to  4,  inclusive;  sec.  20. 
SV2NWV4.  SW'A;  sec.  28,  SWV4SWV4; 
sec.  34,  SWV4SWV4."  (v)  the  legal 
description  under  T.  8  S.,  R.  11  E.,  is 
hereby  corrected  by  adding  "see.  2,  NV2, 
NEV4SWV4,  SV2SWV4,  and  SEV4;"  and 
"sec.  6,  NV2,  lots  1  and  2  of  SW'A, 
SEV4;"  (vi)  the  legal  description  under 
CA-7236  is  hereby  corrected  by  adding 
.   "T.  8  S.,  R.  12  E.,  sec.  6,  NV2,  Ey2SEV4; 
sec.  8,  WV2WV2,  SEV4SWV4;  sec.  20, 
EV2NEV4;  sec.  22,  SV2SWV4,  SWV4SEV4; 
sec.  26,  NWV4NWV4,  SV2NWV4, 
NV2SWV4,  SEV4SWV4,  NWV4SEV4, 
SV2SEV4." 

(f)  On  page  7601,  column  2,  CA-7239, 
Secretarial  Order  of  June  4,  1930,  (i) 
under  T.  12  S.,  R.  16  E.,  "sec.  21, 
SWV4SWV4;"  and  "sec.  28,  SV2, 
SV2NEV4,  SWV4NWV4NEV4,  NWV4;"  are 
hereby  corrected  to  read  "sec.  21, 
NWV4SWV4,  SV2SWV4;"  and  "sec.  28. 
SV2.  SV2NEV4,  NWV4NEV4,  NWV4;"  (ii) 
under  T.  13  S.,  R.  17  E.,  "see.  8, 
SWV4SWV4NEV4,  NWV4.  NEV4SWV4. 
NEV4SEV4,  SWV4,  NWV4SEV4.  SV2SEV4; 
sec.  17,  Ny2NEV4,  SEV4NEV4;  see.  21, 
NEV4,  NEV4NWV4,  EV2SEV4, 
NEV4NWV4SEV4;  see.  22,  SV2SWV4, 
NWV4SWV4;  see.  26,  SWV4SWV4SWV4; 
sec.  27,  SWV4NEV4,  NV2NWV4, 
SEV4NWV4,  NEV4SWV4,  SEV4;  sec.  34. 
NEV4NEV4.  EV2SEV4NEV4;"  is  hereby  ' 
corrected  to  read  "sec.  8,  that  portion  of 
SEV4SWV4NEV4  lying  southwesteriy  of 
the  boimdary  of  the  North  Algodones 
Wilderness  Area,  NV2SWV4NEV4, 
SWV4SWV4NEV4,  NWV4,  EV2SWV4, 
NWV4SEV4,  SV2SEV4;  sec.  17,  NV2NEV4. 
SEV4NEV4;  sec.  21.  NEV4,  NEV4NWV4, 
EV2SEV4,  NV/V4SEV4;  see.  22.  SV2SWV4. 
NWV4SWV4;  sec.  26.  SWV4SWV4;  sec. 
27,  WV2NEV4.  NV2NWV4.  SEV4NWV4. 
NEV4SWV4,  and  SEV4;  sec.  34. 
EV2NEV4;";  (iii)  under  T.  14  S..  R.  18  E.. 
"see.  17.  SWV4SWV4SWV4;  sec.  18.  lot 
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1.  NEV4NE'ASWV4.  SWV4NEV4. 
EV2NWV4;  sec.  19.  EV2SEV4NEV4, 
NEV4NEV4;  sec.  20,  SEV4SWV4. 
NV2SWV4.  WV2NWV4SEV4.  SWV4SEV4, 
SV2NWV4,  NWV4NWV4;"  is  hereby 
corrected  to  read  "sec.  17.  SWV4SWV4; 
sec.  18.  lot  1,  NEV4SWV4.  SWV4NEV4. 
EV2NWV4;  sec.  19.  EV2NEV4;  sec.  20. 
SEV4SWV4.  NV2SWV4.  WV2SEV4. 
SV2NWV4,  NWV4NWV4;";  and  "sec.  33, 
.  SEV4SEV4.  NV2SEV4.  SV2NEV4,     • 
NW'ANE'A,  EV2hAVV4;  sec.  34,  " 
SWV4SWV4.  WV2NWV4SWV4."  is  hereby 
corrected  to  read  "sec.  33.  SEV4SEV4. 
NV2SEV4.  SV2NEV4,  NWV4NEV4, 
EV2NWV4.  NWV4NWV4;  sec.  34, 
WV2SWV4."  (iv)  the  legal  description 
under  CA-7239  is  hereby  corrected  by 
adding  "T.  11  S..  R.  15  E.,  sec.  8. 
SEV4NEV4." 

Dated:  June  26,  2003. 

Rebecca  W.  Watson, 

Assistant  Secretary— Lands  and  Minerals 
Management. 

(FR  Doc.  03-17927  Filed  7-15-03;  8:45  am) 

BiUJNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 

Environmental  Water  Account 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  Availability  of  Draft 

Environmental  Impact  DES  03-40 

Statement/Environmental  Impact  Report 

(EIS/EIR)  and  notice  of  public 

workshops  and  public  hearings. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation),  the  National 
Environmental  Policy  Act  (NEPA) 
Federal  lead  agency;  and  the  California 
Department  of  Water  Resoiu-ces  (DWR), 
the  California  Environmental  Quality 
Act  (CEQA)  State  lead  agency;  along 
with  the  U.S.  Fish  and  Wildlife  Service 
(FWS)  and  National  Marine  Fisheries 
Service  (NOAA  Fisheries),  Federal 
Cooperating  Agencies;  and  the 
California  Department  of  Fish  and  Game 
(DFG),  State  Responsible  Agency,  have 
made  available  for  public  review  and 
comment  the  Draft  EIS/EIR  for  the 
CALFED  Environmental  Water  Account 
(EWA). 

The  EWA  addresses  fish  protection 
and  recovery  in  the  San  Francisco  Bay/ 
Sacramento-San  Joaquin  Delta  while  at 
the  same  time  improving  water  supply 
reliability  for  Central  Valley  Project 
(CVP)  and  State  Water  Project  (SWP) 
customers.  The  CVP  and  SWP  facilities 
that  piunp  water  from  the  Delta  can 
entrain  and  kill  fish,  some  of  which  are 
Federally  and  State  listed  species. 


Reductions  in  CVP  and  SWP  pumping 
to  protect  these  fish  species  can  reduce 
water  supply  reliability.  The  EWA 
involves  environmentally  beneficial 
changes  in  operations  of  the  CVP  and 
SWP  for  Delta  dependent  native  fish 
species,  and  acquires  and  manages 
water  assets  to  pay  back  the  water 
foregone  by  the  CVP  and  SWP,  assuring 
no  uncompensated  water  cost  to  the 
projects'  water  users.  IReclamation, 
DWR,  FWS.  NOAA  Fisheries,  and  DFG 
collectively  manage  EWA  assets  and 
recommend  operational  changes  to  the 
CVP  and  SWP  facilities.  FWS,  NOAA 
Fisheries,  and  DFG  are  responsible  for 
recommending  actions  that  protect  and 
benefit  Delta  dependent  fish 
populations.  Reclamation  and  DWR  are 
responsible  for  acquiring  water  assets 
from  willing  sellers  and  storing, 
conveying,  and  delivering  the  assets  tc 
the  projects  at  appropriate  times  and 
locations  to  assure  no  uncompensated 
water  cost  to  the  projects'  water  users. 
DATES:  Submit  written  comments  on  the 
Draft  EIS/EIR  on  or  before  September 
15.  2003. 

Public  workshops  will  be  held  to 
discuss  the  purpose  and  content  of  the 
Draft  EIS/EIR.  The  public  workshops 
will  be  held  as  follows: 

•  Wednesday,  July  16,  2003.  6  p.m., 
San  Diego.  CA. 

•  Monday,  July  21,  2003,  6  p.m..  Red 
Bluff,  CA. 

•  Tuesday,  July  22,  2003,  6  p.m., 
Fresno,  CA. 

•  Wednesday,  July  23,  2003,  6  p.m., 
Tracy,  CA. 

•  Tuesday,  July  29,  2003,  10  a.m., 
Sacramento,  CA. 

Public  hearings  will  be  held  to 
provide  the  public  an  opportunity  to 
orally  comment  on  the  Draft  EIS/E!1R. 
Written  comments  will  also  be  accepted 
at  the  public  hearing.  The  public 
hearings  will  be  held  as  follows: 

•  Monday,  August  25,  2003, 10  a.m., 
Sacramento,  CA. 

•  Tuesday,  August  26,  2003,  6  p.m., 
Red  Bluff,  CA. 

•  Thursday,  August  28,  2003,  6  p.m., 
Fresno,  CA. 

ADDRESSES:  Public  workshops  will  be 
held  at  the  following  locations: 

•  San  Diego.  CA— Hyatt  Regency 
Islandia.  1441  Quivira  Road. 

•  Red  Bluff.  CA — Community  and 
Senior  Center.  1500  South  Jackson 
Road. 

•  Fresno.  CA— Ramada  Inn  Shaw,  324 
East  Shaw,  Ballroom  Shaw  A. 

•  Tracy,  CA— VFW.  430  West  Grand 
Line  Road. 

•  Sacramento,  CA— Best  Western 
Expo  Inn,  1413  Howe  Avenue,  Expo 
Room. 


Public  hearings  will  be  held  at  the 
following  locations: 

•  Sacramento,  CA — Best  Western 
Expo  Iim,  1413  Howe  Avenue,  Expo 
Room. 

•  Red  Bluff.  CA — Community  and 
Senior  Center,  1500  South  Jackson 
Road. 

•  Fresno,  CA — Ramada  Inn  Shaw,  324 
East  Shaw,  Ballroom  Shaw  C. 

Written  comments  on  the  Draft  EIS/ 
EIR  should  be  addressed  to  Ms.  Sandy 
Osbom,  Bureau  of  Reclamation,  2800 
Cottage  Way  MP-720,  Sacramento,  CA 
95825  and  Ms.  Delores  Brown, 
Department  of  Water  Resources,  3251     . 
"S"  Street,  Sacramento,  CA  95816. 

Copies  of  the  Draft  EIS/EIR  may  be 
requested  from  Ms.  Sammie  Cervantes, 
Bureau  of  Reclamation,  2800  Cottage 
Way,  Sacramento,  CA  95825,  or  by 
calling  916-978-5104,  TDD  916-978- 
5608.  or  scervantes@inp.usbr.gov.  The 
Draft  EIS/EIR  is  accessible  from  the 
following  Web  sites:  http:// 
www.mp.usbr.gov  or  http:// 
www.dwr.water.ca.gov.  See 
SUPPLEMENTARY  INFORMATION  section  for 
locations  where  copies  of  the  Draft  EIS/ 
EIR  are  available  for  public  review. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sandy  Osbom.  Bureau  of  Reclamation, 
at  916-978-5129.  TDD  916-978-5608. 
e-mail:  sosbom@mp.usbr.gov,  or  Ms. 
Delores  Brovra,  DWR,  at  916-227-2407. 
e-mail:  delores@water.ca.gov. 

SUPPLEMENTARY  INFORMATION:  This  EIS/ 
EIR  addresses  implementation  of  the 
EWA  as  provided  in  the  CALFED 
Programmatic  EIS/EIR  Record  of 
Decision.  The  Draft  EIS/EIR  analyzes  the  ' 
direct,  indirect,  and  cimaulative  effects  . 
on  the  physical,  natural,  and 
socioeconomic  environment  that  may 
result  from  the  purchase,  storage,  and 
conveyance  of  EWA  assets,  and  the 
actions  taken  by  the  EWA  to  benefit  fish 
populations.  The  EWA  is  designed  to 
minimize  adverse  environmental  effects, 
and  the  EIS/EIR  proposes  mitigation 
measures  to  offset  unavoidable  impacts. 
Resources  analyzed  in  the  EIS/EIR 
include  water  supply,  power,  air 
quality,  aquatic  and  terrestrial  wildlife, 
water  quality,  recreation,  cultural 
resources,  aesthetics,  and 
socioeconomics,  Indian  Trust  Assets, 
and  environmental  justice. 

Copies  of  the  Draft  EIS/EIR  are 
available  for  public  review  at  the 
following  locations; 

•  Department  of  Water  Resources, 
Division  of  Enviroiunental  Services, 
3251  S  Street,  Sacramento,  CA  95816. 

•  Bureau  of  Reclamation,  Public 
Affairs  Office,  2800  Cottage  Way, 
Sacramento,  CA  95825. 
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•  California  Bay-Delta  Authority.  650 
Capitol  Mall.  5th  Floor,  Sacramento,  CA 
95812. 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67.  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver,  Colorado  80225,  303-445-2072. 

^  •  Natural  Resources  Library,  U.S. 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Main  Interior  Building, 
Washington.  DC  20240-0001. 

•  At  various  county  libraries,  contact 
Sammie  Cervantes  at  916-978-5104, 
TDD  916-978-5608,  for  specific 
locations. 

Oral  and  written  comments,  including 
names  and  home  addresses  of 
respondents,  will  be  made  available  for 
public  review.  Individual  respondents 
may  request  that  their  home  address  be 
withheld  from  public  disclosure,  which 
will  be  honored  to  the  extent  allowable 
by  law.  There  may  be  circumstances  in 
which  respondents'  identity  may  also  be 
withheld  from  public  disclosure,  as 
allowable  by  law.  If  you  wish  to  have 
your  name  and/or  address  withheld, 
you  must  state  this  prominently  at  the 
begiiming  of  yoiu-  comment.  All 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of  = 
organizations  or  businesses,  will  be 
made  available  for  public  disclosure  in 
their  entirety. 

Dated:  June  10.  2003. 
Kirk  C.  Rodgers, 

Regional  Director,  Mid-Pacific  Region. 

(FR  Doc.  03-18045  Filed  7-15-03;  8:45  am) 

BILUNG  CODE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  30-Day  Notice  of  Information 
Collection  Under  Review;  Extension  of 
a  currently  approved  collection; 
Requisition  for  forms  or  publications 
and  requisition  for  firearms/explosives 
forms. 


The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 


affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Number  68,  Volume  101,  page  28838  on 
May  7,  2003,  allowing  for  a  60-day 
comment  period. 

The  puipose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  imtil  August  15,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technology  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Oyerview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciuxently  approved 
collection. 

(2)  Titie  of  the  Form/Collection: 
Requisition  For  Forms  or  Pubhcations 
and  Requisition  For  Firearms/ 
Explosives  Forms. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Nimiber:  ATF  F  1370.3 
and  ATF  F  1370.2.  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives. 


(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary;  Business  or  other  for-' 
profit.  Other:  Individuals  or  households. 
Abstract:  The  forms  are  used  by  the 
general  public  to  request  or  order  forms 
or  publications  from  the  ATF 
Distribution  Center.  The  forms  also 
notify  ATF  of  the  quantity  required  by 
the  respondent  and  provide  a  guide  as 
to  annual  usage  of  ATF  forms  and 
pubhcations  by  the  general  public. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated 
30,000  respondents,  who  will  complete 
each  form  within  approximately  3 
minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,725 
burden  hours  annually  associated  with 
this  information  collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  July  10,  2003. 

Brenda  £.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  03-18005  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  4410-FB-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— AAF  Association,  Inc. 

Notice  is  hereby  given  that,'on  Jime 
16,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  AAF  Association, 
Inc.,  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  fimiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Brooks  Harris  File  &  Tape, 
Inc.,  Marina  del  Ray,  CA;  Colorfront, 
Budapest,  Hungary;  Dark  Matter  Digital. 
Epsom,  United  Kingdom;  and  Digital 
Accelerant,  Inc.,  Manhattan  Beach,  CA 
have  been  added  as  parties  to  this 
venture.  Also,  EMC  Corporation, 
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Boston,' MA;  Incite  Multimedia,  Inc., 
Geneva,  Switzerland;  and  Pandora 
International,  Ltd..  Northfleet,  United 
Kingdom  have  been  dropped  as  parties 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  AAF 
Association,  Inc.,  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  28,  2000,  AAF  Association, 
Inc.,  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
"Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  June  29,  2000 
(65  FR  40127). 

The  last  notification  was  filed  with 
the  Department  on  December  19,  2002. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(t))  of  the 
Act  on  January  23,  2003  (68  FR  3272). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  0.3-17910  Filed  7-15-03:  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Advanced  Film 
Capacitor  Consortium 

Notice  is  hereby  given  that,  on  June 
10,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the-Act"),  The  Advanced  Film 
Capacitor  Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notification  were  filed  for  the  purpose  of 
invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
acttial  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Ohio  Aerospace  Institute,  Cleveland, 
OH;  Lithiiun  Power  Technologies,  Inc., 
Manvel,  TX;  Dupont  Teijin  Films  US 
L.P.,  Hopewell,  VA;  Parallax  Power 
Components,  L.L.C.,  Bridgeport,  CT;  and 
Case  Western  Reserve  University, 
Cleveland,  OH.  The  nature  and 
objectives  of  the  ventxire  are  to  research 
in  the  area  of  dielectric  polymer  film 
technology  which  will  lead  to  the 
development  of  smaller,  lighter,  more 
portable  electrical  equipment.  The 


participants  are  joining  together  to 
collaborate  to  accelerate  the 
development  of  this  technology. 

Constance  K.  Robinson, 

Directoi^of  Operations.  Antitrust  Division. 
|FR  Doc.  03-17909  Filed  7-15-03;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— eManufacturing  Security 
Framework  (Formerly  Semiconductor 
Equipment  and  Materials  International 
(SEMI)) 

Notice  is  hereby  given  that,  on  June 
12,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and    . 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  eManufacturing 
Security  Framework  (formerly 
Semiconductor  Equipment  and 
Materials  International  (SEMI))  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Asyst  Connectivity  Technologies  Inc., 
Austin,  TX  has  been  dropped  as  a  party 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remcuns  open,  and 
eManufacturing  Security  Framework 
(formerly  Semiconductor  Equipment 
and  Materials  International  (SEMI)) 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  January  8.  2002,  eManufacturing 
Security  Framework  (formerly 
Semiconductor  Equipment  and 
Materials  International  (SEMI))  filed  its 
original  notification  piu-suant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2002  (67  FR  10762). 

The  last  notification  was  filed  with 
the  Department  on  March  5,  2003.  A 
notice  was  published  in  the  Federal 


Register  pursuant  to  section  6(b)  of  the 
Act  on  April  4,  2003  (68  FR  16552). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  03-17911  Filed  7-15-03;  8:45  ami 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Telemanagement  Forum 

Notice  is  hereby  given  that,  on  May 
30,  2003,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Telemanagement    " 
Forum  ("the  Fonmi")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Syndesis  Limited, 
Richmond  Hill,  Ontario,  Canada;  NDLO/ 
CIS,  Baerum  Post  Terminal.  Norway; 
Java  Wireless  Competency  Centre, 
Singapore,  Singapore;  Omega-Reason, 
Ltd,  Islikon,  Switzerland;  Colt  Telecom 
Group,  PLC,  London,  United  Kingdom; 
Ki  Consulting  &  Solutions  AB, 
Sundsvall,  Sweden;  SupportSoft,  Inc., 
Redwood  City,  CA;  Infosys 
Technologies  Ltd.,  Bangalore,  India; 
Telecom  Corporation  of  New  Zealand, 
Wellington,  New  Zealand;  Protek, 
Maidenhead,  Berkshire,  United 
Kingdom;  Imagine  Broadband  Ltd, 
London,  United  Kingdom;  WiUiam  S. 
Greene,  Fairview,  TX;  Stevens  Institute 
of  Technology-School  of  Technology 
Management,  Hoboken,  NJ;  CSG 
Systems  Inc.,  Englewood,  CO;  Comrise 
Technology,  Hazlet,  NJ;  Schema  Ltd., 
Herzila,  Israel;  SIGOS  GmbH, 
Nm-emburg,  Germany;  The  MITRE 
Corporation,  McLean,  VA;  Telformance, 
Valborme,  France;  Defence 
Communication  Services  Agency-DCSA, 
Corsham,  Wiltshire,  United  Kingdom; 
STROM  Telecom,  Prague  East,  Czech 
Republic;  Atreus  Systems,  Ottawa, 
Ontario,  Canada;  Elematics,  Beaverton, 
OR;  Inteligentis  Limited,  Maidenhead, 
Berkshire,  United  Kingdom;  Geoff 
Coleman,  Sherwood  Park,  Alberta, 
Canada;  University  of  Zagreb-Faculty  of 
Organization  and  Informatics,  Varazdin, 
Croatia;  Marc  Malaise,  Weston,  FL; 
Fundacao  CPqD,  Campinas,  Brazil; 
e*Tezeract,  Inc.,  LaJoUa,  CA;  Lemur 
Networks,  Inc.,  Eatontown,  NJ; 
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Mahindra-British  Telecom  Limited, 
Mumbai,  India;  Persistent  Solutions, 
Jonkoping.  Sweden;  Tropic  Networks 
Inc.,  Ottawa,  Ontario.  Canada;  PT 
ExcelComindo  Pratama,  Jakarta. 
Indonesia;  CGI  Group  Inc.,  Toronto, 
Ontario,  Canada;  Intemap  Network 
Services.  Atlanta.  GA;  Aircom 
International,  Redhill.  Surrey.  United 
Kingdom;  Institute  for 
Telecommunications  Sciences-US 
Department  of  Commerce,  Boulder.  CO; 
Netprofits  Limited,  Englangfin. 
Germany;  Exigen  Group.  St.  John.  New 
Brunswick.  Canada;  St.  Paul  Venture 
Capital,  Westboro,  MA;  Telewest 
Communication  PLC.  Woking,  Surrey, 
United  Kingdom;  TCSI  Corporation, 
Alameda,  CA;  T-Systems  IntemaUonal 
GmbH,  Frankfurt,  Germany;  CINTEL- 
The  Colombian  Telecommunications 
Research  Center,  Bogota.  Colombia;  SI- 
TECH  Information  Technology  Ltd., 
Beijing,  People's  Republic  of  China- 
New  Generations  Operations,  E. 
Windsor,  NJ;  Telexpertise  De  Mexico, 
S.A.,  Saltillo,  Mexico;  and  Photuris, 
Inc.,  Piscataway,  NJ  have  been  added  as 
parties  to  this  venture. 

The  following  existing  members  have 
changed  their  names:  Convergere  is  now 
called  Datamat  S.p.A.,  Roma.  Italy;  CNI/ 
NMG  is  now  called  Steleus  Group.  Inc., 
Limonest,  France;  Instituto 
Costarricense  De  Electricidad  is  now 
called  ICE,  Miami,  FL;  Omnitel  Pronto 
Italia  S.p.A.  is  now  called  Vodafone 
Omnitel  S.p.A.,  Ivrea,  Italy;  Telecom  & 
Technology  is  now  called  JT  Venture 
Partners.  DenviUe,  NJ;  Agilent  is  now 
called  Agilent  Technologies,  Folsom, 
CA;  Blaze  Advisor  is  now  called  HNC 
Software,  Falls  Church,  VA;  Kapsch  AG 
IS  now  called  Kapsch  CarrierCom  AG, 
Vienna,  Austria;  Verdonick,  Klooster  is 
now  called  Verdonick.  Klooster  & 
Associates.  Zoetermeer,  The 
Netherlands;  Amdocs  Ltd..  is  now 
called  Amdocs,  Amdocs  Management 
Ltd.,  London,  United  Kingdom; 
Metasolv  Software  is  now  called 
MetaSoIv  Software,  Inc.,  Piano,  TX; 
Otto-Henning  &  Company  is  now  called 
Otto,  Henning  &  Company  International 
Strategy  Consultants  GmbH,  Frankfurt, 
Germany;  PQ  Africa  is  now  called 
Comparex  Africa,  Gauteng,  South 
Africa;  Sigma  Systems  Group  is  now 
called  Liberate  Technologies,  San 
Carlos,  CA;  HNC  Software  is  now  called 
Fair,  Isaac  and  Company,  Valbonne, 
France;  MITRE  Corporation  is  now 
called  MITRE,  Bedford,  MA; 
TeleDanmark  A/S  is  now  called  TDC, 
Copenhagen,  Denmark;  and  Telia  and 
Sonera  is  now  called  TeliaSonera, 
Helsinki,  Finland. 
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The  following  company  has  reinstated 
Its  membership:  Compaq  Telcom, 
Sophia  Antipolis  Cedex,  France. 
The  following  members  have 
cancelled  or  have  had  their 
memberships  cancelled:  Opening 
Technologies,  McLean,  VA;  Mitsubishi 
Electric  Corporation,  Vilaine,  France; 
JetStream  Communications,  San  Jose, 
CA;  Au-Systems,  Stockholm,  Sweden; 
Innovance  Networks,  Ottawa,  Ontario, 
Canada;  Intech  Taiwan  Corporation, 
Hsinchu,  Taiwan;  Movaz  Networks, 
Norcross,  GA;  Extreme  Networks, 
Pleasanton,  CA;  Ryan-Hankin-Kent,  Inc 
Palo  Aho,  CA;  Etnoteam,  Milano.  Italy;  ' 
GE  Global  Exchange  Services. 
GaiUiersburg.  MD;  Lynx  Photonic 
Networks,  Rosh  Ha'Ayin,  Israel;  MDSI- 
Mobile  Dat  Solutions  Inc.,  Aurora,  CO; 
Credit  Suisse  First  Boston,  Zuerich, 
Switzeriand;  High  Deal,  Redwood 
Shores,  CA;  Lumos  Technologies,  Inc., 
Santa  Monica,  CA;  US  hiteractive, 
Cupertino,  CA;  Equant,  Atlanta,  GA; 
Limnor  Technologies,  Nepean,  Ontario, 
Canada;  Lumos  Technologies,  Santa 
Monica,  CA;  Mahi  Networks,  Petaluma, 
CA;  Opticom,  Carmel,  IN;  Portal 
Software,  CuperUno,  CA;  Wavesmith 
Networks,  Acton,  MA;  Convergineering 
Fair  Haven,  NJ;  and  Paul  Short 
Consulting.  Huddinge.  Sweden. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the  Forum 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  October  21,  1988,  the  Forum  filed 
its  original  notification  pm^uant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  pubHshed  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  December  8, 1988  (53 
FR  49615).] 

The  last  notification  was  filed  with 
the  Department  on  July  24,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  18,  2002  (67  FR 
58825). 


PLACE:  Hearing  Room,  9th  Floor.  601 
New  Jersey  Avenue,  NW.,  Washington, 
DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The  . 

Commission  will  consider  and  act  upon 
the  following  in  open  session:  Secretary 
of  Labor  v.  Cougar  Coal  Co.  and  Leslie 
B.  Combs.  Docket  Nos.  KENT  2000-133 
and  KENT  2000-277.  (Issues  include 
whether  the  judge  erred  in  determining 
that  Cougar  Coal's  violation  of  30  CFR 
77.501  was  not  a  result  of  the  operator's 
imwarrantable  failure  to  comply  with 
the  regulation;  whether  the  judge  erred 
in  determining  that  Leslie  Combs  was 
not  liable  for  the  violation  of  30  CFR 
77.501  under  section  1 10(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977;  and  whether  the  judge  erred  in 
dismissing  alleged  violations  of  30  CFR 
50.10  and  50.12  on  the  basis  tiiat  no 
"accident"  occurred.) 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  434-9950,  (202)  708-9300 
for  TDD  Relay,  1-800-877-8339  for  toll 
free. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

(PR  Doc.  03-18111  Filed  7-14-03: 1:17  pml 

BIUJNG  CODE  6735-01 -M 


Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  03-17912  FUed  7-15-03;  8:45  am) 

BIUING  CODE  4410-11-41 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting  Notice 

July  8,  2003. 

TIME  AND  DATE:  10  a.m.,  Thursday.  Julv 
17,2003.  ' 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

Sunshine  Act  Meeting  Notice 

TIME  AND  DATE:  10  a.m.,  Thursday,  Julv 

24.  2003. 

PLACE:  Hearing  Room,  9th  Floor,  601 
New  Jersey  Avenue,  NW.,  Washington. 
DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
Commission  will  consider  and  act  upon 
the  following  in  open  session:  Secretary 
of  Labor  V.  Western  Industrial 
Insulating,  Inc.,  Docket  No.  WEST 
2001-173-RM.  (Issues  include  whether 
substantial  evidence  supports  the 
judge's  determination  that  the  operator 
failed  to  provide  safe  access  to  work 
scaffolding  in  violation  of  30  CFR 
56.11001;  and  whether  the  judge 
properiy  found  that  the  violation  was 
significant  and  substantial. 

Any  person  attending  this  meeting 
who  requires  special  accessibility 
features  and/or  auxiliary  aids,  such  as 
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sign  language  interpreters,  must  inform 
the  Commission  in  advance  of  those 
needs.  Subject  to  29  CFR  2706.150(a)(3) 
and  2706.160(d). 

CONTACT  PERSON  FOR  MORE  INFO:  Jean 
Ellen,  (202)  434-9950,  (202)  708-9300 
for  TDD  Relay,  1-800-877-8339  for  toll 
firee. 

Jean  H.  Ellen, 

Chief  Docket  Clerk. 

(FR  Doc.  03-18112  Filed  7-14-03;  1:20  pm] 

MLLMG  CODE  673S-01-*! 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
infonnation  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  Rule  to  Update  10 
CFR  part  52,  "Early  Site  Permits; 
Standard  Design  Certifications;  and 
Combined  Licenses  for  Nuclear  Power 
Plants." 

3.  The  form  number  if  applicable: 
N/A. 

4.  How  often  the  collection  is 
required:  One  occasion  and  every  10  to 
20  years  for  applications  for  renewal. 

5.  Who  will  be  required  or  asked  to 
report:  Designers  of  conmiercial  nuclear 
power  plants,  electric  power  companies, 
and  any  person  eligible  under  the 
Atomic  Energy  Act  to  apply  for  a 
construction  permit  for  a  nuclear  power 
plant. 

6.  An  estimate  of  the  number  of 
responses:  0. 

7.  The  estimated  number  of  annual 
respondents:  0. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  3,429  hours, 
however,  no  combined  license 
applications  are  anticipated  during  the 
next  three  years. 

9.  An  indication  of  whether  Section 
3507(d).  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  The  NRC  is  proposing  to 
reorganize  10  CFR  part  52  to  establish 


a  separate  subpart  for  each  of  the  seven 
licensing  processes  currently  described 
in  10  CFR  part  52  (early  site  permits, 
early  site  reviews,  standard  design 
certification,  standard  design  approvals, 
combined  licenses,  manufacturing 
licenses,  and  duplicate  design  licenses). 
The  purpose  of  this  reorganization  is  to 
clarify  that  each  licensing  process  has 
equal  standing.  In  addition,  several 
subparts  would  be  reserved  for  future 
licensing  processes.  No  substantive 
changes  are  intended  by  the 
incorporation  of  current  Appendices  M, 
N,  O,  and  Q  into  the  new  subparts  in  10 
CFR  part  52. 

The  NRC  is  also  proposing  to  retitle 
10  CFR  part  52  as  "Additional  Licensing 
Processes  for  Nuclear  Power  Plants,"  to 
clarify  that  the  licensing  processes  in  10 
CFR  part  52  are  in  addition  to  and 
supplement  the  two-step  licensing 
process  in  10  CFR  part  50  and  the 
license  renewal  process  in  10  CFR  part 
54,  and  are  not  limited  to  the  early  site 
permit,  standard  design  certification, 
and  combined  license  processes  as  the 
current  title  implies. 

Submit,  by  August  15,  2003, 
comments  that  address  the  following 
questions: 

l,Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
infonnation  technology? 

A  copy  of  the  submittal  may  be 
viewed  firee  of  charge  at  the  NRC  Public 
Document  Room,  One  White  Flint 
North,  11555  Rockville  Pike,  Room  O- 
1  F23,  Rockville,  MD  20852.  The 
proposed  nde  indicated  in  "The  title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Register  Notice.  The 
OMB  clearance  package  and  rule  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.rux:.gov/public-involve/ 
doc-comment/Omb/index.html  for  60 
days  after  the  signature  date  of  this 
notice  and  are  also  available  at  the  rule 
forum  site,  http://ruleforum.llnl.gov. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  August 
15,  2003:  Bryon  Allen,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0151),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 


Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  July  2003. 
For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 

Infonnation  Officer. 

[FR  Doc.  03-17961  Filed  7-15-03;  8:45  am] 

BiLUNG  CODE  7S90-01-(> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-311] 

PSEG  Nuclear,  LLC  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission  or  the 
NRC)  is  considering  issuance  of  an 
amendment  to  Facility  Operating 
License  No.  DPR-75  issued  to  PSEG 
Nuclear,  LLC  (PSEG  or  the  licensee)  for 
operation  of  the  Salem  Nuclear 
Generating  Station  (Salem),  Unit  No.  2, 
located  in  Salem  County,  New  Jersey. 

The  proposed  amendment  would 
revise  License  Condition  2.C.10,  "Fire 
Protection,"  to  reflect  changes  to  the 
Salem  post-fire  Safe  Shutdown  (SSD) 
strategy  for  Fire  Areas  2-FA-AB-64B, 
2-FA-AB-84C,  and  2-FA-AB-84B.  The 
proposed  changes  were  submitted  as  a 
result  of  PSEG's  re-analysis  of  post-fire 
SSD  capability  and  recent  plant 
modifications  implemented  in  response 
to  resolution  of  Electrical  Raceway  Fire 
Barrier  System  issues  at  Salem. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
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margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
Response:  No. 

The  proposed  changes  to  the  Salem  Unit  2 
post-fire  safe  shutdown  (SSD)  in  fire  areas  2- 
FA-AB-64B,  2-FA-AB-84C  and  2-FA-AB- 
84B  only  impact  Salem  Unit  No.  2's  response 
in  the  event  of  a  fire.  No  other  design  basis 
events  are  impacted  by  the  proposed 
changes.  These  proposed  changes  do  not 
mcrease  the  probability  of  fire  event  that  has 
been  previously  analyzed.  The  likelihood  of 
fire  event  is  not  increased  since  the  proposed 
change  does  not  alter  the  fire  hazards 
contained  in  the  plant.  ( ] 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  newr  or  different  kind  of 
accident  fi'om  any  accident  previously 
evaluated? 
Response:  No. 

The  proposed  change  to  [thej  post-fire  SSD 
strategy  m  fire  areas  2-FA-AB-64B,  2-FA- 
AB-84C  and  2-FA-AB-84B  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident.  The  design  basis  event  applicable 
to  this  proposal  is  that  of  a  fire  event  in  the 
three  subject  fire  areas,  therefore  a  new  or 
different  kind  of  accident  is  not  introduced 
ITjhe  revised  SSD  strategy  ensures  that 
Salem  Unit  2  can  be  safely  shutdown  in  the 
event  of  a  fire  in  these  areas. 

Therefore,  this  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  fix)m  any  accident 
previously  evaluated. 

3.  Etoes  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety' 
Response:  No. 

The  proposed  changes  to  the  post-fire  SSD 
strategy  for  fire  areas  2-FA-AB-64B  2-FA- 
AB-84C  and  2-FA-AB-84B  do  not  reduce 
the  maigm  of  safety  in  response  to  a  fire  in 
these  areas.  The  proposed  deviations  fi-om  10 
CFR  50  Appendix  R  Section  III.G.3  and  m  L  3 
do  not  unpede  Salem  Unit  2's  ability  to  safely 
shutdown  in  the  event  of  a  fire  in  these  areas. 
Modifymg  the  plant  to  comply  with  these 
requirements  would  not  significantly 
increase  the  margin  of  safety  in  the  event  of 
fire  in  these  areas.  The  changes  to  the  post- 
fire  SSD  strategy  in  these  areas  along  with  the 
modifications  performed  to  support  these 
changes  ensure  that  a  level  of  margin  of 
safety  is  maintained. 

As  a  result,  this  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish,  in  the  Federal  Register,  a 
notice  of  issuance  and  provide  for 
opportunity  for  a  hearing  after  issuance. 
The  Commission  expects  that  the  need 
to  take  this  action  will  occtu:  very 
infi-equently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  and 
Directives  Branch.  Division  of 
Administrative  Services,  Office  of 
AdministraUon.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59.  Two 
White  Flint  North.  11545  Rockville 
Pike.  Rockville.  Maryland,  fi'om  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  Public  File  Area  Ol  F21 

11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  15,  2003,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
era  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 


Public  Document  Room,  located  at  One 
White  Flint  North.  11555  RockviUe  Pike 
(first  floor).  Rockville.  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  document 
contact  the  Public  Docimient  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737.  or  by  e-mail  to  pdi%nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth,  with  particularity,  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  die 
results  of  the  proceeding.  The  petiUon 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted, 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petiUon  for 
leave  to  intervene,  or  who  has  been 
admitted  as  a  party,  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearii^g  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  Uie  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  die  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
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sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  The 
petitioner  must  provide  sufficient 
information  to  show  that  a  genuine 
dispute  exists  with  the  applicant  on  a 
material  issue  of  law  or  fact. 
Contentions  shall  be  limited  to  matters 
within  the  scope  of  the  amendment 
under  consideration.  The  contention- 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  cifter  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing,  or  a  petition 
for  leave  to  intervene,  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  01-F21. 11555  Rockville  Pike  {first 
floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Govenunent  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by 
e-mail  to  OGCMaiICenter@nrc.gov.  A 
copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  Jeffrie  J.  Keenan,  Esquire, 
Nuclear  Business  Unit— N21,  P.O.  Box 
236,  Hancocks  Bridge,  NJ  08038, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  1,  2003,  which  is 
available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  File  Public  Area  Ol 
F21,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  can  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams.htn)}. 
Persons  who  do  not  have  access  to 
ADAMS,  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397^209,  301-415^737,  or  by  e-mail 
to  pdt@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  July  2003. 

For  the  Nuclear  Regulatory  Commission. 
Robert  J.  Fretz, 

Project  Manager.  Section  2,  Project 
Dimctorate  I,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
[PR  Doc.  03-17959  Filed  7-15-03;  8:45  am] 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50^1 3  and  50-41 4] 

Duke  Energy  Corporation,  North 
Carolina  Electric  Membership 
Corporation,  Saluda  River  Electric 
Cooperative,  Inc.,  Catawtia  Nuclear 
Station,  Units  1  and  2;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  exemptions  from  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  part  50,  section  50.44,  section 
50.46,  and  Appendix  K,  for  Facility 
Operating  License  Nos.  NPF-35  and 
NPF-52.  issued  to  Duke  Power 
Company,  et  al,  (the  licensee),  for 
operation  of  the  Catawba  Nuclear 
Station  (CNS),  Units  1  and  2,  located  in 
York  County,  South  Carolina.  Therefore, 
pursuant  to  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  Catawba  Nuclear  Station,  Units  1 
and  2,  from  the  requirements  of  10  CFR 
50.44,  10  CFR  50.46  and  10  CFR  part  50, 
Appendix  K,  to  allow  the  use  of  eight 
Lead  Test  Assemblies  (LTAs)  fabricated 
with  a  cladding  material  that  contains  a 
nominally  lower  tin  content  than  - 
previously  approved  cladding  materials. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
December  3,  2002,  as  supplemented  by 
letter  dated  April  8,  2003. 

The  Need  for  the  Proposed  Action 

As  the  nuclear  industry  pursues 
longer  operating  cycles  with  increased 
fuel  discharge  burnups  and  more 
aggressive  fuel  management,  the 
corrosion  performance  specifications  for 
the  nuclear  fuel  cladding  become  more 
demanding.  Industry  data  indicates  that 
corrosion  resistance  improves  for 
cladding  with  a  lower  tin  content.  The 
optimum  tin  level  provides  a  reduced 
corrosion  rate  while  maintaining  the 
benefits  of  mechanical  strengthening 
and  resistance  to  accelerated  corrosion 
from  abnormal  chemistry  conditions.  In 
addition,  fuel  rod  internal  pressures 
(resulting  from  the  increased  fuel  duty, 
use  of  integral  fuel  burnable  absorbers 
and  corrosion/temperature  feedback 
effects)  have  become  more  limiting  with 
respect  to  fuel  rod  design  criteria.  By 
reducing  the  associated  corrosion 
buildup,  and  thus,  minimizing 
temperature  feedback  effects,  additional 
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margin  to  fuel  rod  internal  pressure 
design  criteria  is  obtained. 

As  part  of  a  program  to  address  these 
issues,  the  Westinghouse  Electric 
Company  has  developed  an  LTA 
program  in  cooperation  with  the 
licensee  that  includes  a  ZIRLO  fuel 
cladding  with  a  tin  content  lower  than 
the  currently  licensed  range  for  ZIRLO. 
The  NRC's  regulations  in  10  CFR  50.44, 
10  CFR  50.46  and  in  10  CFR  part  50, 
Appendix  K,  make  no  provision  for  use 
of  fuel  rods  clad  in  a  material  other  than 
Zircalloy  or  ZIRLO.  The  licensee  has 
requested  the  use  of  an  LTA  with  a  tin 
composition  that  is  less  than  that 
specified  in  the  hcensing  basis  for 
ZIRLO,  as  defined  in  Westinghouse 
design  specifications.  Therefore,  use  of 
the  LTA  calls  for  exemptions  from  10 
CFR  50.44.  10  CFR  50.46  and  10  CFR 
part  50,  Appendix  K.  As  part  of  this 
program,  the  licensee's  current  plans  are 
to  include  eight  LTAs  in  the  Catawba 
Nuclear  Station,  Unit  1,  Cycle  15,  core 
in  non-limiting  core  locations  during 
the  refueling  outage  currently  scheduled 
to  b^in  in  the  Fall  of  2003.  The  licensee 
has  requested  the  exemption  for  both 
Catawba  units,  and  the  staff  finds  the 
exemption  request  for  a  total  of  up  to 
eight  LTAs  to  be  applicable  to  either  of 
the  Catawba  units. 

Environmental  Impacts  of  the  Proposed 
Action 


Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Impact  Statement  for  die 
CNS,  Units  1  and  2,  NUREG-0921— 
"Final  Environmental  Impact  Statement 
Related  to  the  Operation  of  Catawba 
Nuclear  Station;  Units  1  and  2",  U.S. 
Nuclear  Regulatory  Commission,  dated 
January  1983. 

Agencies  and  Persons  Consulted 

On  July  9,  2003,  the  staff  consulted 
with  die  South  Carolina  State  official, 
Mr.  Henry  Porter,  of  die  Department  of 
Health  and  Environmental  Control, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 


For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  Olshan. 

Acting  Chief,  Section  I.  Project  Directorate 
IlDivision  ofUcensing  Project  Management 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  03-17958  Filed  7-15-03;  8:45  am) 
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The  NRC  staff  has  completed  its 
environmental  evaluation  of  the 
proposed  action  and  concludes  diat  die 
proposed  exemptions  would  not 
increase  the  probability  or  consequences 
of  accidents  previously  analyzed  and 
would  not  affect  facility  radiation  levels 
or  facility  radiological  effluents. 
The  proposed  action  will  not 
significandy  increase  die  probability  or 
consequences  of  accidents,  no  changes 
^e  being  made  in  die  types  of  effluents 
that  may  be  released  offsite,  and  diere 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  diere 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  die  NRC  staff  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  proposed  action, 


Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  die  NRC  concludes  diat  die 
proposed  action  wdl  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  die 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  die  licensee's  letter 
dated  December  3,  2002,  as 
supplemented  by  letter  dated  April  8, 
2003.  Docimients  may  be  examined, 
and/or  copied  for  a  fee,  at  the  NRC's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  Fil«? 
Area  01  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible 
electi-onically  fi-om  die  Agencywide 
Documents  Access  and  Management 
System  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  die  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209  or  301- 
415-4737,  or  by  e-mail  to  pdi@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  tenth 
day  of  July,  2003. 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-315] 

Indiana  Michigan  Power  Company 
Donald  C.  Cook  Nuclear  Plant,  Unit  1; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  fi-om  Tide  10 
of  die  Code  of  Federal  Regulations  (10 
CFR)  part  50.  Appendix  G  for  Facility 
Operating  License  No.  DPR-58.  issued 
to  Indiana  Michigan  Power  Company 
(the  licensee),  for  operation  of  the 
Donald  C.  Cook  (D.  C.  Cook)  Nuclear 
Plant,  Unit  1,  located  in  Berrien  County, 
Michigan.  Therefore,  as  required  by  10 
CFR  51.21,  die  NRC  is  issuing  diis 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 
The  proposed  action  would  exempt 
the  licensee  from  the  requirements  of  10 
CFR  part  50,  section  50.60(a)  and 
Appendix  G,  which  would  allow  die  use 
of  American  Society  of  Mechanical 
Engineers  Boiler  and  Pressure  Vessel 
Code  (ASME  Code)  Code  Case  N-641  as 
the  basis  for  revised  reactor  vessel 
pressure  and  temperature  (P-T)  curves, 
and  low  temperature  overpressure 
protection  system  setpoints  in  the  D.  C. 
Cook  Unit  1,  technical  specifications. 

The  regulation,  at  10  CFR  part  50, 
section  50.60(a),  requires,  in  part,  that 
except  where  an  exemption  is  granted 
by  the  Commission,  all  light-water 
nuclear  power  reactors  must  meet  die 
fracture  toughness  requirements  for  die 
reactor  coolant  pressure  boundary  set 
forth  in  Appendices  G  and  H  to  10  CFR 
part  50.  Appendix  G  to  10  CFR  part  50 
requires  diat  P-T  limits  be  established 
for  reactor  pressure  vessels  (RPVs) 
during  normal  operating  and  hydrostatic 
or  leak-rate  testing  conditions. 
Specifically.  10  CFR  part  50,  Appendix 
G,  states,  "The  appropriate  requirements 
on  bodi  die  P-T  limits  and  die 
minimum  permissible  temperature  must 

be  met  for  all  conditions."  Appendix  G 
of  10  CFR  part  50  specifies  diat  die 
requirements  for  these  limits  are  the 
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ASME  Code,  sectioi;  XI,  Appendix  G. 
limits. 

ASME  Code  Case  N-641  permits  the 
use  of  alternate  reference  fracture 
toughness  [i.e.,  use  of  "Kic  fracture 
toughness  curve"  instead  of  "Kia 
fracture  toughness  curve,"  where  Kic 
and  KiA  are  "Reference  Stress  Intensity 
Factors,"  as  defined  in  ASME  Code, 
section  XI,  Appendices  A  and  G, 
respectively)  for  reactor  vessel  materials 
in  determining  the  P-T  curves  and  low 
temperature  overpressure  protection 
system  setpoints  for  effective 
temperature  and  allowable  pressure. 
Since  the  Kic  fractiu^  toughness  curve 
shown  in  ASME  Code,  section  XI, 
Appendix  A,  Figure  A-2200-1  (the  Kic 
fracture  toughness  curve),  provides 
greater  allowable  fracture  toughness 
than  the  corresponding  Kia  fracture 
toughness  curve  of  ASME  Code,  section 
XI,  Appendix  G,  Figure  G-2210-1  (the 
Kia  fracture  toughness  curve),  using 
ASME  Code  Case  N-641  to  establish  the 
P-T  cvu^fes  and  low  temperature 
overpressure  protection  system 
setpoints  would  be  less  conservative 
than  the  methodology  currently 
endorsed  by  10  CFR  part  50,  Appendix 
G.  Therefore,  an  exemption  to  apply 
ASME  Code  Case  N-641  is  required. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
December  10,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  is  needed  to 
allow  the  licensee  to  implement  ASME 
Code  Case  N-641  in  order  to  revise  the 
method  used  to  determine  the  P-T 
curves  and  because  low  temperature 
overpressure  protection  system 
setpoints  based  on  the  method  specified 
by  Appendix  G  to  10  CFR  part  50, 
unnecessarily  restrict  the  P-T  operating 
window. 

The  underlying  piupose  of  Appendix 
G,  is  to  protect  the  integrity  of  the 
reactor  coolant  pressure  boundary 
(RCPB)  in  nuclear  power  plants.  This  is 
accomplished  through  regulations  that, 
in  part,  specify  fracture  toughness 
requirements  for  ferritic  materials  of  the 
RCPB.  Pursuant  to  10  CFR  part  50, 
Appendix  G,  it  is  required  that  P-T 
limits  for  the  reactor  coolant  system 
(RCS)  be  at  least  as  conservative  as  those 
obtmned  by  applying  the  methodology 
of  the  ASME  Code,  section  XI, 
Appendix  G.  Current  P-T  limits 
produce  operational  constraints  by 
limiting  the  P-T  range  available  to  the 
operator  to  heat  up  or  cool  down  the 
plant.  The  operating  window  through 
which  the  operator  heats  up  and  cools 
down  the  RCS,  becomes  more  restrictive 
with  continued  reactor  vessel  service. 
Reducing  this  operating  window  could 


potentially  have  an  adverse  safety 
impact  by  increasing  the  possibility  of 
inadvertent  low  temperature 
overpressure  protection  system  (OPPS) 
actuation  due  to  pressure  surges 
associated  with  normal  plant 
evolutions,  such  as  reactor  coolant 
pump  start  and  swapping  operating 
charging  pumps  with  the  RCS  in  a 
water-solid  condition.  P-T  limits  for  an 
increased  service  period  of  operation  of 
32  effective  full-power  years  for  D.  C. 
Cook  Unit  1,  based  on  ASME  Code, 
section  XI,  Appendix  G  requirements, 
would  significantly  resfrict  the  ability  to 
perform  plant  heatup  and  cooldown, 
create  an  unnecessary  burden  to  plant 
operations,  and  challenge  control  of 
plant  evolutions  required  with  OPPS 
enabled.  Continued  operation  of  D.  C. 
Cook  Unit  1  with  P-T  curves  developed 
to  satisfy  ASME  Code,  section  XI, 
Appendix  G,  requirements  without  the 
relief  provided  by  ASME  Code  Case  N- 
641,  would  unnecessarily  restrict  the  P- 
T  operating  window,  especially  at  low 
temperature  conditions.  Use  of  the  Kic 
curve  in  determining  the  lower  bound 
fracture  toughness  of  RPV  steels  is  more 
technically  correct  than  use  of  the  Kia 
curve,  since  the  rate  of  loading  during 
a  heatup  or  cooldown  is  slow  and  is 
more  representative  of  a  static  condition 
than  a  dynamic  condition.  The  Kx- 
cur\'e  appropriately  implements  the  use 
of  static  initiation  fracture  toughness 
behavior  to  evaluate  the  controlled 
heatup  and  cooldown  process  of  a 
reactor  vessel.  The  staff  has  required  use 
of  the  conservatism  of  the  Kia  ciuT^e 
since  1974,  when  the  cm^^e  was  adopted 
by  the  ASME  Code.  This  conservatism 
was  initially  necessary  due  to  the 
limited  knowledge  of  the  fracture 
toughness  of  RPV  materials  at  that  time. 
Since  1974,  additional  knowledge  has 
been  gained  about  RPV  materials,  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Kia 
curve  greatly  exceeds  the  margin  of 
safety  required,  and  that  the  Kic  curve 
is  sufficiently  conservative  to  protect 
the  public  health  and  safety  from 
potential  RPV  failure.  Application  of 
ASME  Code  Case  N-641  will  provide 
results  that  are  sufficiently  conservative 
to  ensure  the  integrity  of  the  RCPB, 
while  providing  P-T  curves  and  low 
temperature  overpressure  protection 
system  setpoints  that  are  not  overly 
restrictive.  Implementation  of  the 
proposed  P-T  curves  and  low 
temperature  overpressure  protect  system 
setpoints,  as  allowed  by  ASME  Code 
Case  N-641,  will  continue  to  provide 
significant  safety  margin  for  the  RCPB. 

In  the  associated  exemption,  the  NRG 
staff  has  determined  that,  pursuant  to  10 


CFR  part  50,  section  50.12(a){2)(ii),  the 
imderlying  purpose  of  the  regulation 
will  continue  to  be  served  by  the 
implementation  of  ASME  Code  Case  N- 
641. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRG  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant 
environmental  impacts  associated  with 
the  use  of  the  alternative  analysis 
method  to  support  the  revision  of  the 
RCS  P-T  limits. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  envfrorunental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  cmxent 
environmental  impacts.  The 
envirormiental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Donald 
C.  Nuclear  Plant  Units  1  and  2,  dated 
August  1973. 

Agencies  and  Persons  Consulted 

On  June  6,  2003,  the  staff  consulted 
with  the  Michigan  State  official,  Ms. 
Sara  De  Cair  of  the  Department  of 
Environmental  Quality,  regarding  the 
environmental  impact  of  the  proposed 
^  action.  The  State  official  had  no 
comments. 


!' 
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Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NfRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  10.  2002.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  FUnt 
North,  Public  File  Area  01  F21, 11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Pubhcly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NfRC  Web  site,  http:// 

wwvf.p.rc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397^209  or  301-415-4737,  or  by  e-mail 
to  pdT@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  10th  dav 
of  July  2003.  ' 

For  the  Nuclear  Regulatory  Commission. 
L.  Raghavan, 

Chief,  Section  J,  Project  Directorate  m, 
^sion  ofUcensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  03-17960  Filed  7-15-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-143] 

Nuclear  Fuel  Services,  Inc.; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

I.  Introduction 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  received  a  license 
amendment  request  from  Nuclear  Fuel 
Services,  Inc.  (NFS)  dated  January  23, 
2003.  to  amend  Special  Nuclear 
Material  License  SNM-124  to  use 
International  Commission  on  Radiation 
ProtecUon  (ICRP)  Publication  68  for    - 
Derived  Air  Concentration  (DAC)  and 
the  Annual  Limit  on  Intake  (ALI) 
determinations  (Ref  1.  2).  An 
Environmental  Assessment  (EA)  was 
performed  by  the  NRC  staff  in  support 
of  its  review  of  NFS'  license  amendment 
request,  in  accordance  with  the 
requirements  of  10  CFR  part  51.  The 
conclusion  of  the  EA  is  a  Finding  of  No 


Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 

n.  Supplementary  Information 

Background  . 

The  NFS  facility  in  Erwin,  TN  is 
authorized  under  SNM-124  to  possess 
nuclear  materials  for  the  fabrication  and 
assembly  of  nuclear  fuel  components. 
The  facility  fabricates  research  and 
university  reactor  components  and 
manufactiues  compact  reactor  fuel 
elements.  The  facility  alSo  performs 
recovery  of  scrap  uranium. 

Inhalation  of  dust  in  radiologically 
controlled  areas  poses  an  internal 
radiation  hazard,  and  the  NRC 
regulations  in  10  CFR  part  20  require 
licensees  to  implement  certain 
protective  measures  to  minimize  that 
hazard.  These  measures  include  taking 
a  variety  of  air  samples,  using 
respirators  in  certain  work  areas, 
posting  airborne  radioactivity  warning 
signs  outside  the  work  areas,  and 
putting  the  potentially  exposed  workers 
on  a  routine  bioassay  program  to  assess 
their  intakes  and  verify  the  effectiveness 
of  the  protection  program.  Many  of 
these  protective  measures  are  triggered 
when  the  air  concentrations  in  the 
workplace  reach  specified  fi^ctions  of 
the  air  concentrations  tabulated  in  10 
CFR  part  20  appendix  B.  NFS  has 
requested  to  amend  its  license  to  permit 
the  use  of  values  other  than  those 
tabulated  in  Part  20  as  the  basis  for 
triggering  protective  measures,  and  for 
assessing  the  internal  dose  to  its 
workers.  The  basis  for  the  amendment 
request  is  the  recommendations  in  ICRP 
68.  In  the  amendment  appUcation,  NFS 
maintains  that  the  assessment  of  the 
radiological  hazard  based  on  10  CFR 
part  20  Appendix  B  requires  it  to 
implement  monitoring  and  protection 
programs  at  levels  that  are  out  of 
proportion  with  the  tine  level  of  hazard, 
and  that  do  not  significantly  add  to 
worker  protection.  NFS  believes  tiiat 
granting  the  exemption  would  enable  it 
to  reduce  the  size  of  its  internal 
exposure  program  while,  at  the  same 
time,  provide  a  level  of  protection 
proportional  to  the  actual  hazard.  NFS 
references  an  NRC  Staff  Requirements 
Memorandum  (SECY-99-077)  which 
directs  the  staff  to  grant  exemptions  to 
10  CFR  part  20  on  this  modeling  issue 
on  a  case-by-case  basis. 

Review  Scope 

In  accordance  with  10  CFR  part  51, 
this  EA  serves  to  (1)  present  information 
and  analysis  for  determining  whether  to 
issue  a  Finding  of  No  Significant  Impact 
(FONSI)  or  to  prepare  an  Environmental 
hnpact  Statement  (EIS);  (2)  ftilfiU  the 


NRC's  compliance  with  the  National 
Environmental  Policy  Act  when  no  EB 
is  necessary;  and  (3)  facilitate 
preparation  of  an  EIS  when  one  is 
necessary.  Should  die  NRC  issue  a 
FONSI,  no  EIS  would  be  prepared  and 
the  license  amendment  would  be 
granted. 

This  docxunent  serves  to  evaluate  and 
document  the  impacts  of  the  proposed 
action.  Other  activities  on  the  site  have 
previously  been  evaluated  and 
documented  in  the  1999  Environmental 
Assessment  (EA)  for  the  Renewal  of  the 
NRC  hcense  for  NFS  (Ref  3).  The  1999 
dociunent  is  referenced  when  no 
significant  changes  have  occurred.      ' 
Besides  the  proposed  licensing  action, 
operations  will  continue  to  remain 
limited  to  those  authorized  by  the 
Ucense. 


Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Materials  License  SNM-124  to  authorize 
the  use  of  Derived  Air  Concentration 
(DAC)  and  the  Annual  Limit  on  Intake 
(ALI)  values  specified  in  International 
Commission  on  Radiation  Protection 
Publication  68  (ICRP  68).  entitied  Dose 
Coefficients  for  hitake  of  Radionuclide* 
by  Worker  (Ref  2).  The  DAC/ALI  valued 
would  be  used  to  assign  the  effective 
dose  to  workers  based  on  an  aerosol 
particle  size  of  5  microns  as  specified  in 
ICRP  68.  The  proposed  DAC/ALI  values 
are  based  on  particle  size  studies,  as 
currently  described  in  Sections  3.2.5.1 
and  12.13.5  of  Materials  License  SNM- 
124  (Ref  4). 

Affected  Environment 

The  affected  environment  for  the 
proposed  activity  is  the  NFS  site.  A  full 
description  of  the  site  and  its 
characteristics  is  given  in  the  1999 
Environmental  Assessment  (EA)  for  the 
Renewal  of  die  NRC  hcense  for  NFS 
(Ref  3). 

Effluent  Releases  and  Monitoring 
A  full  description  of  the  effluent 
monitoring  program  at  the  site  is 
provided  in  the  1999  Environmental 
Assessment  for  die  Renewal  of  die  NRC 
Ucense  for  NFS  (Ref  3).  Monitoring 
programs  at  die  NFS  facility  comprise 
effluent  monitoring  of  air  and  water  and 
environmental  monitoring  of  various 
media  (air,  soil,  vegetation,  and 
groundwater).  This  program  provides  a 
basis  for  evaluation  of  public  health  and 
safety  impacts,  for  establishing 
compliance  with  environmental 
regulations,  and  for  development  of 
mitigation  measures  if  necessary.  The 
monitoring  program  is  not  expected  to 
change  as  a  result  of  the  proposed 
action.  The  NRC  has  reviewed  the 
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location  of  the  environmental 
monitoring  program  sampling  points, 
the  frequency  of  sample  collection,  and 
the  trends  of  the  sampling  program 
results  in  conjunction  with  the 
environmental  pathway  and  exposure 
analysis  and  concluded  that  the 
monitoring  program  provides  adequate 
protection  of  public  health  and  safety. 

Environmental  Impacts  of  Proposed 
Action 

Radiological  Impacts 

The  basic  limits  on  radiation 
exposures,  as  well  as  the  minimum 
radiation  protection  practices  required 
of  any  NRC  licensee,  are  specified  in  10 
CFR  part  20,  "Standards  for  Protection 
Against  Radiation"  (Ref.  5).  The  models 
used  in  part  20  to  regulate  internal 
doses  are  those  described  in  ICRP 
Publications  26  and  30,  adopted  by 
ICRP  in  1977  and  1978,  respectively 
(Ref.  6,  7).  Much  of  the  basic  structure 
of  these  models  was  developed  in  1966, 
although  some  of  its  components  and 
parameters  were  altered  somewhat 
between  1966  and  their  formal  adoption 
by  ICRP  in  1978.  In  the  same  year  that 
the  Commission  approved  the  final  Part 
20  rule  (1991),  ICRP  published  a  major 
revision  of  its  radiation  protection 
recommendations,  ICRP  60  (Ref.  8).  In 
tlie  several  years  following  this  revision, 
ICRP  published  a  series  of  reports  in 
which  it  described  the  components  of 
an  extensively  updated  and  revised 
internal  dosimetry  model.  Due  to  the 
restrictions  in  part  20,  NRC  licensees  are 
not  permitted  to  use  the  revised  and 
updated  internal  dosimetry  models, 
without  requesting  an  exemption  to  the 
regulations. 

Although  the  dose  per  unit  intake 
calculated  using  the  new  models  does 
not  differ  by  more  than  a  factor  of  about 
two  from  the  values  in  Part  20  for  most 
radionuclides,  the  differences  are 
substantial  for  some,  particularly  for  the 
isotopes  of  thorium,  lu-aniimi,  and  some 
of  the  transuranic  radionuclides.  For 
example,  for  inhalation  of  insoluble 
thoriiun-232  (232711),  the  dose  per  unit 
intake  calculated  using  the  revised  ICRP 
lung  model  is  a  factor  of  about  15  times 
lower  than  that  in  part  20.  Because 
protective  measures  are  based  on  the 
hazard,  and  since  the  hazard  is 
proportional  to  dose,  part  20  requires 
significantly  more  protective  meas\u«s 
when  using  2327^  {jian  would  be 
warranted  based  on  the  revised  models. 
This  is  NFS's  primary  concern,  and  has 
requested  that  it  be  allowed  to  use  DAC 
and  ALI  values  based  on  the  dose 
coefficients  listed  in  ICRP  68.  The  staff 
concluded  during  the  license  renewal 
on  Jidy  2,  1999.  that  NFS,  due  to 


adequate  training  and  expertise,  is 
qualified  to  utilize  the  ICRP  Model's 
such  as  ICRP-68  in  a  manner  equivalent 
to  those  values  listed  in  10  CFR 
20.1201(d),  i.e..  doses  to  less  than  NRC's 
regulatory  limit  of  5  rem,  in  its 
Radiation  Safety  Program.  Therefore, 
NFS'  request  for  an  exemption  under  10 
CFR  20.2301  and  10  CFR  70.14(a)  is 
acceptable,  because  it  gives  its  workers 
equivalent  radiological  protection  as 
required  by  10  CFR  part  20.  Thus,  the 
exemption  is  authorized  by  law  and  will 
not  result  in  an  undue  hazard  to  life  or 
property. 

Nonradiological  Impacts 

The  NRC  determined  that  there  are  no 
noiuadiological  impacts  associated  with 
the  proposed  action. 

Cumulative  Impacts 

The  NRC  determined  that  there  are  no 
cumulative  impacts  associated  with  the 
proposed  action. 

Alternatives  to  the  Proposed  Action 

NRC  considered  one  alternative  to  the 
proposed  action  which  was  to  deny  the 
amendment  request.  This  alternative 
was  rejected  because  the  impacts  of  the 
proposed  action  on  the  health  and  safety 
of  the  workers,  the  public,  and  the 
environment  were  determined  to  be 
insignificant.  In  addition,  the  licensee 
will  be  able  to  save  time  and  resources 
on  implementing  protective  measures, 
upon  approval  of  the  proposed  action. 

Agencies  and  Persons  Contacted 

The  NRC  contacted  the  Director  of 
Radiological  Heath  at  the  Teiuiessee 
Department  of  Environment  and 
Conservation  (TDEC)  concerning  this 
request.  There  were  no  comments, 
concerns  or  objections  from  the  state. 

Because  the  proposed  action  is 
entirely  within  existing  facilities,  and 
does  not  involve  new  or  increased 
effluents  or  accident  scenarios,  the  NRC 
has  concluded  that  there  is  no  potential 
to  affect  endangered  species  or  historic 
resoiuces,  and  therefore  consultation 
with  the  State  Historic  Preservation 
Society  and  the  U.S.  Fish  and  Wildlife 
Service  was  not  performed. 

m.  Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  staff  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
staff  has  determined  that  preparation  of 
an  enviroiunental  impact  statement  is 
not  warranted. 


rV.  Further  Information 

The  following  documents  are  related 
to  the  proposed  action: 

1.  B.M.  Moore,  Nuclear  Fuel  Services, 
Inc.,  Letter  to  U.S.  Nuclear  Regulatory 
Commission,  "License  Amendment 
Request  to  Use  ICRP  68  for  ALI  and 
DAC  Determinations,"  January  23,  2003. 
(ADAMS  Accession  Number 
ML03029O097). 

2.  International  Commission  on 
Radiological  Protection,  "Dose 
Coefficients  for  Intake  of  Radionuclides 
by  Worker,"  Publication  68,  Elsevier 
Science,  1995. 

3.  T.  Cox,  U.S.  Nuclear  Regulatory 
Commission,  Letter  to  T.S.  Baer, 
Nuclear  Fuel  Services,  Inc.,  "Finding  of 
No  Significant  Impact  and 
Environmental  Assessment,"  January 
29,  1999. 

4.  U.S.  Nuclear  Regulatory 
Conunission,  Special  Nuclear  Material 
License  SNM-124. 

5.  U.S.  Code  of  Federal  Regulations, 
"Standards  for  Protection  Against 
Radiation,"  Part  20.  Chapter  1,  Title  10. 
Energy. 

6.  International  Commission  on 
Radiological  Protection, 
"Recommendations  of  the  International 
Commission  on  Radiological 
Protection,"  Publication  26,  Elsevier 
Science,  1977. 

7.  International  Commission  on 
Radiological  Protection,  "Limits  for  the 
Intake  of  Radionuclides  by  Workers," 
Publication  30,  Elsevier  Science,  1978. 

These  references  may  be  examined 
and/ or  copied  for  a  fee  at  the  NRC's 
Public  Dociunent  Room,  located  at  One 
White  Flint  North,  11555  Rockville 
Pike.  Rockville,  MD  20852.  The 
references  with  ADAMS  accession 
numbers  may  also  be  viewed  in  the 
NRC's  Electronic  Public  Document 
Reading  Room  at  http://www.nrc.gov/ 
reading-rm/ adams.html.  Any  questions 
with  respect  to  this  action  should  be 
referred  to  Ms.  Mary  Adams,  Fuel  Cycle 
Facilities  Branch,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Conmiission,  Mail  Stop  T— 8 
A33,  Washington,  DC  20555-0001. 
Telephone  301-415-7249. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Susan  M.  Frant, 

Chief,  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
IFR  Doc.  03-17962  Filed  7-15-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-26097;  File  No.  812-12913] 

National  Life  Insurance  Company,  et 
ai.;  Notice  of  Application 

July  9,  2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  26(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  approving  certain  substitutions 
of  securities. 


APPLICANTS:  National  Life  Insurance 
Company  ("NLIC").  National  Variable 
Annuity  Account  11  ("Annuity 
Account"),  and  National  Variable  Life 
Insurance  Account  ("Life  Account"). 
FILING  DATE:  The  application  was  filed 
on  December  19,  2002,  and  amended 
^nd  restated  on  April  3,  April  18,  and 
June  25,  2003. 

SUMMARY  OF  APPL.CATION:  Applicants 
request  an  order  to  permit  NLIC  to 
substitute  seciu'ities  issued  by  two  series 
of  the  Sentinel  Variable  Products  Trust 
("SVPT")  to  support  variable  annuity 
conU-acts  or  variable  life  insurance 
contracts  (collectively,  the  "Contracts") 
issued  by  NLIC,  for  securities  issued  bv 
two  series  of  the  Gartmore  Variable      ' 
Insurance  Trust  ("GVIT"),  which  series 
are  successors  of  two  series  of  the 
Market  Street  Fund  ("MSF"),  and  are 
currently  held  by  either  the  Annuity 
Account  or  the  Life  Account  (each,  an 
"Account,"  together,  the  "Accounts"). 
HEARING  OR  NOTIRCATION  OF  HEARING:  An 
order  granting  the  amended  and  restated 
application  will  be  issued  unlesrthe 
Commission  orders  a  hearing.  Interested 
persons  may  request  a  hearing  by 
writing  to  the  Secretary  of  the 
Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  July  30,  2003,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  die  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  noUfication  of  a 
hearing  by  vmting  to  die  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW,  Washington,  DC  20549-0609. 
Applicants,  c/o  D.  Russell  Morgan.  Esq., 
Assistant  General  Counsel,  National  Life 
Insurance  Company,  National  Life 
Drive,  Montpelier,  Vermont  05604 
Copy  to  David  S.  Goldstein,  Esq.. 


Sutheriand  Asbill  &  Brennan  LLP.  1275 
Pennsylvania  Avenue.  NW.  Washineton 
DC  20004-2415.  ' 

FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  J.  Sazzman,  Senior  Counsel,  or 
Loma  J.  MacLeod,  Branch  Chief.  Office 
of  Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  Uie 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the 
Public  Reference  Branch  of  die 
Commission,  450  5th  Street,  NW, 
Washington,  DC  20549  (tel.  (202)' 942- 
8090). 


Background 

1.  On  December  19,  2002,  Applicants 
applied  for  an  order  of  die  Commission, 
pursuant  to  section  26(c)  of  die  Act, 
approving  die  substitution  of  securities 
issued  by  two  series  of  SVPT  for 
securities  issued  by  two  series  of  the 
MSF  then  held  by  the  Accounts. 
Applicants  amended  that  application  on 
April  3,  2003  to  reflect  changes  made  in 
response  to  comments  from  the 
Commission  staff  as  well  as  to  "update 
certain  other  information.  The 
Commission  published  a  notice  of  the 
amended  application  on  April  4.  2003. 

2.  The  amended  application 
discussed,  among  odier  tilings,  die  fact 
that  shareholders  of  the  two  MSF  series 
had  recendy  approved  the  acquisition  of 
each  of  the  series  by  similar  series  of  the 
GVIT.  At  the  time.  Applicants 
anticipated  diat  the  acquisition  would 
occur  shortly  after  the  proposed 
substitutions.  Shortiy  after  die  April  4. 
2003  notice  of  die  amended  application 
was  published.  Applicants  became   . 
aware  of  the  fact  that  the  acquisition 
would,  in  fact,  occur  shortly  before  die 
proposed  substitutions.  In  response, 
Applicants  filed  a  second  amended 
application  on  April  18.  2003,  seeking 
an  order  approving  the  substitution  of 
securities  issued  by  the  two  series  of 
SVPT  for  securities  issued  by  two  series 
of  GVIT,  which  series  were  anticipated 
to  be  the  successors  of  the  two  MSF 
series  dien  held  by  die  Accoimts. 

Applicants'  Representations 

1.  SVPT  ciurendy  has  seven 
investinent  portfolios,  two  of  which  are 
the  subject  of  diis  application  (each,  a 
"Fund"),  while  GVIT  has  diirty-four 
investment  portfolios,  two  of  which  are 
the  subject  of  this  application  (each, 
also  a  "Fund").  Prior  to  its     • 
reorganization  (described  below),  MSF 
had  eleven  investment  portfolios,  two  of 
which  were  the  subject  of  die  December 
19.  2002  application  (each,  a  Portfolio). 


2.  NLIC  was  a  mutual  life  insurance 
company  originally  chartered  by  the 
State  of  Vermont  in  1848.  ft  is  now  a 
stock  life  insurance  company,  all  of  the 
outstanding  stock  of  which  is  indirecdy 
owned  by  National  Life  Holding 
Company,  a  mutual  insurance  holding 
company,  established  under  Vermont 
law  in  1999.  All  owners  of  NLIC 
conducts,  including  die  Conti^cts,  are 
voting  members  of  National  Life 
Holding  Company.  NLIC  is  audiorized 
to  transact  life  insurance  and  annuity 
business  in  Vermont  and  in  50  odier 
jurisdictions.  For  purposes  of  die  Act, 
NLIC  is  the  depositor  and  sponsor  of  the 
Annuity  Account  and  die  Ufe  Account 
as  those  terms  have  been  interpreted  by 
the  Commission  with  respect  to  variable 
life  insurance  and  variable  annuity 
separate  accounts. 
3.  NLIC  established  the  Annuity 

AccoimtonNovemberl,  1996,  and  the    ■ 
Life  Account  on  February  1,  1985,  as 
segregated  investment  accounts  under 
Vermont  law.  Under  Vermont  law,  tiie 
assets  of  each  Account  attributable  to 
the  Conti^cts  du-ough  which  interests  in 
diat  Account  are  issued  are  owned  by 
NLIC  but  are  held  separately  fit>m  all 
odier  assets  of  NLIC  for  die  benefit  of 
die  ovraers  of,  and  die  persons  entitled 
to  payment  under,  diose  Conti-acts. 
Consequently,  such  assets  in  each 
Account  equal  to  die  reserves  and  odier 
liabilities  with  respect  to  such  Account 
are  not  chargeable  witii  liabilities 
arising  out  of  any  other  business  diat 
NLIC  may  conduct.  Income,  gains  and 
losses,  realized  or  unrealized,  from 
assets  allocated  to  each  Account  are 
credited  to  or  charged  against  that 
Account  widiout  regard  to  die  odier 
income,  gains  or  losses  of  NLIC.  Each 
Account  is  a  "separate  account"  as 
defined  by  Rule  0-1  (e)  under  die  Act. 
and  is  registered  widi  the  Commission 
as  an  unit  investment  trust. 

4.  The  Annuity  Account  is  divided 
into  twenty-eight  subaccounts.  Each 
subaccount  invests  exclusively  in  a 
corresponding  investinent  portfolio  of 
one  of  twelve  series-type  management 
investment  companies.  The  assets  of  the 
Annuity  Account  support  variable 
annuity  contiacts,  and  interests  in  the 
Accoimt  offered  through  such  contracts 
have  been  registered  under  the 
Securities  Act  of  1933  (die  "1933  Act"). 

5.  The  Life  Account  is  divided  into 
eighty-six  subaccounts.  Each 
subaccount  invests  exclusively  in  shares 
representing  an  interest  in  a 
corresponding  investment  portfolio  of 
one  of  fourteen  series-type  management 
investinent  companies.  The  assets  of  the 
Life  Account  support  variable  life 
insurance  contracts,  and  interests  in  this 
Account  offered  through  such  contracts 
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have  been  registered  under  the  1933 
Act 

6.  Market  Street  Fund.  MSF  was 
originally  incorporated  in  Maryland  on 
March  21, 1985,  but  reorganized  into  a 
Delaware  business  trust  on  January  26, 
2001.  Until  its  existence  ceased  as  a 
result  of  a  reorganization  on  April  28, 
2003,  MSF  was  registered  under  the  Act 
as  an  open-end  diversified  management 
investment  company.  MSF  was  a  series 
investment  company  as  defined  by  Rule 
18f-2 Under  the  Act  and  comprised 
eleven  investment  portfolios.  MSF 
issued  a  separate  series  of  shares  of 
beneficial  interest  in  connection  with 
each  portfolio  and  had  registered  these 
shares  under  the  1933  Act.  Gartmore 
Mutual  Fund  Capital  Trust 
("Gartmore"),  served  as  investment 

.  adviser  to  the  MSF  Balanced  and  Bond 
Portfolios,  and  selected  their 
subadvisers.  The  most  recent  subadviser 
to  the  MSF  Balanced  Portfolio  was  Fred 
Alger  Management,  Inc.,  and  the  most 
recent  subadviser  to  the  Bond  Portfolio 
was  Western  Asset  Management 
Company. 

7.  The  investment  objective  of  the 
MSF  Bond  Portfolio  was  to  seek  a  high 
level  of  current  income  consistent  with 
prudent  investment  risk.  This  Portfolio 
invested  in  a  diversified  portfolio  of 
fbced-income  securities  of  U.S.  and 
foreign  issuers.  The  Portfolio's 
subadviser  used  active  fixed-income 
management  techniques  by  focusing  op 
four  key  areas:  (1)  Sector  and  sub-sector 
allocation,  (2)  issue  selection,  (3) 
duration,  and  (4)  term  structure. 

8.  The  investment  objective  of  the 
MSF  Balanced  Portfolio  was  to  realize 
as  high  a  level  of  long-term  total  rate  of 
retxim  as  was  consistent  with  prudent 
investment  risk.  The  MSF  Balanced 
Portfolio's  equity  portion  was  invested 
primarily  in  equity  securities,  such  as 
common  or  preferred  stocks,  which 
were  listed  on  U.S.  exchanges  or  traded 
in  the  over-the-counter  markets.  The 
Portfolio's  subadviser  used  a  growth- 
oriented  strategy.  Growth-oriented 
investments  involved  seeking  securities 
of  issuers  with  above-average  recent 
earnings  growth  rates  and  what  the 
subadviser  viewed  as  a  reasonable 
likelihood  of  maintaining  these  rates  in 
the  foreseeable  future.  The  subadviser 
focused  on  stocks  of  companies  with 
growth  potential  and  fixed-income 
securities,  with  emphasis  on  income- 
producing  securities  that  appear  to  have 
some  potential  for  capital  appreciation. 
Normally,  the  Portfolio  invested  in 
common  stocks  and  fixed-income 
securities  that  included  commercial 
paper  and  bonds  rated  within  the  foiu- 
highest  rating  categories  by  an 
established  rating  agency  or  if  not  rated, 


that  the  subadviser  determined  were  of 
comparable  quality.  Ordinarily,  at  least 
25%  of  the  Portfolio's  net  assets  were 
invested  in  fixed-income  securities. 

9.  Gartmore  Variable  Insurance  Trust. 
GVrr  was  organized  as  a  Massachusetts 
business  trust  on  June  30,  1981.  GVIT  is 
registered  under  the  Act  as  an  open-end 
diversified  management  investment 
company.  GVIT  is  a  series  investment 
company  as  defined  by  Rule  18f-2 
under  the  Act  and  currently  comprises 
thirty-four  investment  portfolios.  GVIT 
issues  a  separate  series  of  shares  of 
beneficial  interest  in  connection  with 
each  portfolio  and  has  registered  these 
shares  under  the  1933  Act.  Gartmore 
serves  as  investment  adviser  to  the  J.P. 
Morgan  GVIT  Balanced  Fund  and 
Gartmore  GVIT  Government  Bond  Fimd 
("GVIT  Government  Bond  Fund"),  and 
selects  their  subadvisers.  The 
subadviser  to  the  J.P.  Morgan  GVIT 
Balanced  Fund  is  currently  J.P.  Morgan 
Investment  Management,  Inc.  Currently, 
Gartmore  does  not  use  a  subadviser  for 
the  GVIT  Government  Bond  Fund. 

10.  The  investment  objective  of  the 
GVIT  Government  Bond  Fimd  is  to  seek 
as  high  a  level  of  income  as  is  consistent 
with  the  preservation  of  capital.  The 
Fund  invests  in  those  securities  with  the 
highest  level  of  expected  income  while 
also  minimizing  fluctuation  in  the  price 
of  the  Fund's  shares.  Under  normal 
conditions,  the  GVIT  Government  Bond 
Fund  invests  at  least  80%  of  its  net 
assets  in  U.S.  government  and  agency 
bonds,  notes,  and  bills.  The  Fimd  also 
may  invest  in  mortgage-backed 
securities  issued  by  U.S.  govenunent 
agencies.  The  Fund's  dollar-weighted 
average  maturity  is  generally  five  to 
nine  years  and  its  duration  four  to  six 
years. 

1 1 .  The  investment  objective  of  the 
J.P.  Morgan  GVIT  Balanced  Fund  is  to 
seek  a  high  total  retium  from  a 
diversified  portfolio  of  eqxiity  and  fixed- 
income  securities.  Under  normal 
circximstances,  the  Fund  invests  at  least 
50%  of  its  net  assets  in  fixed-income 
securities  (including  U.S.  government, 
corporate,  mortgage-backed,  and  asset- 
backed  securities).  The  equity  securities 
held  by  the  Fimd  generally  are  common 
stocks  of  large  and  medium-sized 
companies  included  in  the  S&P  500 
Index.  The  fixed-income  securities  held 
by  the  J.P.  Morgan  GVIT  Balanced  Fimd 
are  generally  investment  grade  (or 
unrated  securities  of  comparable 
quality),  although  a  portion  of  the 
Fund's  assets  are  invested  in  securities 
rated  below  investment  grade.  The  Fund 
does  not  necessarily  sell  investment 
grade  securities  that  are  downgraded. 
The  Fund  also  may  invest  in  debt 
securities  of  issuers  located  in  emerging 


nations  or  whose  securities  are  traded  in 
emerging  securities  markets. 

12.  Sentinel  Variable  Pmducts  Trust. 
SVPT  was  organized  as  a  business  trust 
in  Delaware  on  March  14,  2000,  and  is 
currently  registered  under  the  Act  as  an 
open-end  diversified  management 
investment  company.  SVPT  is  a  series 
investment  company  as  defined  by  Rule 
18f-2  under  the  Act  and  currently 
comprises  seven  investment  portfolios, 
including  two  new  Funds  to  receive 
certain  of  the  assets  of  the  GVIT 
Government  Bond  Fimd  and  J.P.  Morgan 
GVIT  Balanced  Fund  in  the  proposed 
substitution.  SVPT  will  issue  a  separate 
series  of  shares  of  beneficial  interest  in 
connection  with  each  Fimd  and  will 
register  these  shares  under  the  1933  Act. 
NL  Capital  Management,  Inc.  ("NLCM") 
will  serve  as  investment  adviser  to  each 
of  the  Funds.  NLCM  is  affiliated  with 
NUC. 

13.  The  investment  objective  of  the 
SVPT  Bond  Fund  is  to  seek  high  current 
income  while  seeking  to  control  risk,  by 
investing  mainly  in  investment  grade 
bonds.  The  Fund  will  invest  exclusively 
in  fixed-income  securities.  At  least  80% 
of  the  Fund's  assets  will  normally  be 
invested  in  the  following  types  of 
bonds:  (1)  Corporate  bonds  which  at  the 
time  of  purchase  are  rated  within  the 
four  highest  rating  categories  of 
Moody's,  Standard  &  Poor's,  or  any 
other  nationally  recognized  statistical 
rating  organization,  (2)  debt  securities 
issued  or  guaranteed  by  the  U.S. 
govenunent,  its  agencies  or 
instrumentalities,  including  mortgage- 
backed  securities,  (3)  debt  securities 
(payable  in  U.S.  dollars)  issued  or 
guaranteed  by  Canadian  govenmiental 
entities,  and  (4)  debt  obligations  of 
domestic  banks  or  bank  holding 
companies,  even  though  not  rated  by 
Moody's  or  Standard  &  Poor's,  that 
NLCM  believes  have  investment 
qualities  comparable  to  investment 
grade  corporate  securities.  The 
remainder  of  the  Fund's  assets  may  be 
invested  in  other  fixed-income 
securities,  such  as  straight  or 
convertible  debt  securities  and  straight 
or  convertible  preferred  stocks.  The 
Fund  will  invest  no  more  than  20%  of 
its  total  assets  in  lower  quality  bonds. 

14.  The  investment  objective  of  the 
SVPT  Balanced  Fund  is  to  seek  a 
combination  of  growth  of  capital  and 
current  income,  with  relatively  low  risk 
and  relatively  low  fluctuations  in  value. 
It  will  seek  this  goal  by  investing  in 
common  stocks  similar  to  those  in  the 
SVPT  Common  Stock  Fund.  NLCM  tries 
to  select  stocks  of  leading  companies 
that  are  financially  strong  and  are 
selling  at  attractive  prices  in  relation  to 
their  values  and  in  investment  grade 
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bonds  similar  to  those  in  the  SVPT 
Bond  Fund,  with  at  least  25%  of  its  total 
assets  in  bonds.  When  determining  this 
percentage,  convertible  bonds  and/or 
preferred  stocks  will  be  considered 
common  stocks,  unless  these  securities 
are  held  primarily  for  income.  NLCM 
will  divide  the  Fund's  investments 
among  stocks  and  bonds  based  on 
whether  it  believes  stocks  or  bonds  offer 
a  better  value  at  the  time. 

15.  The  Contracts  are  flexible 
premium  variable  life  insurance 
Contracts  and  individual  flexible 
premium  deferred  variable  annuity 
Contracts.  The  Contracts  provide  for  the 
accumulation  of  values  on  a  variable 
basis,  fixed  basis,  or  both,  during  the 
accumulation  period,  and  provide 
settlement  or  annuity  payment  options 
on  a  fixed  basis.  Under  each  of  the 
Contracts,  NLIC  reserves  the  right  to 
substitute  shares  of  one  Fimd  or 
Portfolio  for  shares  of  another,  including 
a  fund  or  portfolio  of  a  different 
investment  company.  The  prospectuses 
for  the  Contracts  disclose  this  right 
16.  Under  all  of  the  variable  life 
insurance  Contracts,  a  Contract  owner 
may  make  unlimited  transfers  of 
acciunulated  value  in  a  contract  year 
between  and  among  the  subaccounts  of 
the  Ufe  Account  and  NfLIC's  general 
account.  Currently  there  is  no  charge  for 
transfers;  however,  NLIC  reserves  the 
right  to  assess  a  $25  charge  for  each 
transfer  in  excess  of  twelve  in  any 
Contract  year.  Under  the  variable 
annuity  Contracts,  a  Contract  owner 
may  make  unlimited  transfers  of 
Contract  value  between  and  among  the 
subaccounts  of  the  Annuity  Account 
and  NLIC's  general  account.  Cuirently 
there  is  no  charge  for  transfers;  however, 
NLIC  reserves  the  right  to  assess  a  $25 
charge  for  each  transfer  in  excess  of 
twelve  in  any  Contract  year. 

17.  NUC,  on  its  behalf  and  on  behalf 
of  the  Accounts,  proposes  to  substitute 
shares  of  the  SVPT  Bond  Fund  for 
shares  of  the  GVTT  Government  Bond 
Fund,  and  shares  of  the  SVPT  Balanced 
Fund  for  shares  of  the  J.P.  Morgan  GVIT 
Balanced  Fund.  NUC  believes  that  by 
making  the  proposed  substitutions  in 
each  of  the  Accounts,  they  can  better 
serve  the  interests  of  owners  of  the 
Contracts. 

18.  During  2000,  NUC  and  the 
Accoimts  applied  for  and  received  an 
order  approving  a  number  of 
substitutions  of  SVPT  Funds  for  MSF 
Portfolios.  At  the  time  of  that 
application.  Sentinel  Advisors  Company 
("SAC")  served  as  the  investment 
manager  and  adviser  to  a  number  of  the 
MSF  Portfolios,  including  the  Bond  and 
Balanced  Portfolios.  SAC  is  a  general 
partnership,  which  at  that  time  was 


ovraed  and  controlled  by  affiliates  of 
NLIC.  Provident  Mutual  Life  hisurance 
Company  ("PMLIC"),  and  The  Penn 
Mutual  Ufe  Insiuunce  Company  ("Penn 
Mutual").  NUC's  affiliate  controls  the 
managing  general  partner  and  is  entitled 
to  a  majority  of  the  profits  earned  by 
SAC.  NLIC,  PMLIC,  and  Penn  Mutual 
are  not  affiliated  persons  of  each  other. 
Effective  June  30,  2002,  NLCM 
(affiliated  with  NLIC)  purchased  all  the 
stock  of  PMUC's  affiliates  which  owned 
PMUC's  interests  in  SAC.  and  as  a 
result,  NUC's  affiliates  are  now  entiUed 
to  more  than  90%  of  the  profits  of  SAC. 
SAC'S  officers  and  investment  persoimel 
are  all  employees  of  NLCM,  and  they  are 
the  same  officers  and  investment 
personnel  who  provide  invesUnent 
management  services  to  the  SVPT 
Funds.  SAC,  like  NLCM,  is  located  at 
NUC's  premises,  in  Montpelier, 
Vermont. 

19.  With  the  substitutions  applied  for 
in  the  previous  order,  PMUC  and  NUC 
intended  to  end  their  joint  use  of  MSF 
as  an  investiment  vehicle  for  both 
companies'  variable  life  insurance  and 
variable  annuity  contracts  (including 
the  Conti-acts).  NUC  originally  intended 
to  substitute  independentiy  managed 
funds  for  the  MSF  Bond  and  Balanced 
(then  Managed)  Portfolios,  at  the  time  of 
the  substitutions  effected  in  late  2000. 
However,  the  available  independentiy 
managed  funds  did  not  meet  the 
conditions  tiiat  die  SEC  would  impose 
on  die  substitutions  and  SVPT  did  not 
have  die  Bond  or  Balanced  Funds  to 
receive  the  Accounts'  assets  in  the  MSF 
Bond  and  Balanced  Portfolios.  NUC 
chose  to  proceed  witii  die  substitutions 
diat  die  SEC  would  approve  at  die  time 
and  the  Accounts  continued  to  invest  in 
the  MSF  Bond  and  Balanced  Portfolios. 
20.  After  the  initial  substitutions,  SAC 
stepped  dovm  as  investment  adviser  to 
all  of  die  MSF  Portfolios  of  which  it  had 
been  the  investment  adviser.  Market 
Street  Investment  Management 
Company  ("MSIM")  became  the 
investment  manager  to  the  MSF 
Portfolios,  and  selected  subadvisers  to 
manage  die  assets  on  a  day-to-day  basis 
including  Western  Asset  Management 
Company  for  die  Bond  Portfolio  and 
Fred  Alger  Manajgement,  hic,  for  the 
Balanced  Portfolio.  New  investment 
advisory  conti-acts  were  approved  by  the 
shareholders,  and  management  fees  and 
overall  expense  ratios  rose  significantiy. 

21.  In  addition,  effective  September 
30,  2002,  PMLIC  was  acquired  by 
Nationwide  Financial  Services,  Inc. 
("Nationwide"),  in  a  sponsored 
demutualization  transaction.  PMUC's 
name  changed  to  Nationwide  Life 
Insurance  Company  of  America 
("NUCA")  as  part  of  this  ti-ansaction. 


Also,  effective  October  1,  2002, 
Gartmore,  an  affiliate  of  Nationwide 
Financial,  replaced  MSIM  as  die  MSF 
investinent  adviser.  NLICA,  under 
Nationwide's  conti-ol,  dien  proposed 
anodier  reorganization  of  MSF,  under 
which  die  MSF  Balanced  and  Bond 
Portfolios  would  be  acquired  by  series 
of  die  GVIT  Trust,  anodier  series 
investment  company  offering  shares  to 
variable  insurance  product  separate 
accounts,  for  which  Gartmore  also 
serves  as  investment  adviser. 
Specifically,  the  MSF  Balanced  Portfolio 
would  be  acquired  by  die  J.P.  Morgan 
GVIT  Balanced  Fund,  and  die  MSF 
Bond  Portfolio  would  be  acquired  by  the 
GVIT  Government  Bond  Fund.  As  a 
resuh  of  this  proposed  reorganization, 
J.P.  Morgan  Investment  Management. 
Inc.  would  be  die  subadviser  of  MSF 
Balanced  Portfolio's  assets  and  - 
Gartmore  would  direcdy  manage  the 
assets  of  die  MSF  Bond  Portfolio. 

22.  At  a  meeting  held  on  February  21 
2003,  shareholders  of  MSF  Balanced 
Portfoho  and  MSF  Bond  Portfolio' 
approved  the  proposed  reorganization. 
The  proposed  reorganization  took  place 
on  April  28,  2003.  As  of  April  28,  2003- 
(1)  J.P.  Morgan  GVIT  Balanced  Fund 
succeeded  to  the  assets  of  MSF 
Balanced  Portfolio,  (2)  holders  of  shares 
of  MSF  Balanced  Portfolio  (including 
the  Accounts)  had  such  shares 
exchanged  for  shares  of  J.P.  Morgan 
GVIT  Balanced  Fund,  (3)  GVIT 
Government  Bond  Fund  succeeded  to 
the  assets  of  MSF  Bond  Portfolio,  and 
(4)  holders  of  shares  of  MSF  Bond 
Portfolio  (including  die  Accounts)  had 
such  shares  exchanged  for  shares  of 
GVIT  Government  Bond  Fund. 

23.  NLIC  continues  to  desire  to  end 
die  joint  use  of  the  successors  to  the 
MSF  Portfolios  by  separate  accounts  of 
both  companies.  NLIC  continues  to 
believe  that  the  manner  of 
accomplishing  diis  separation  which 
would  involve  die  least  confusion  and 
disruption  to  owners  of  die  Conti^cts 
would  be  for  it  to  substitute  shares  of 
new  SVPT  Funds  for  diose  of  die 
successors  to  the  MSF  Bond  and 
Balanced  Portfolios  held  by  die 
Accounts.  This  would  avoid  the 
possibility  diat  GVIT  may  propose 
future  changes  that  NUC  could  not 
support.  Such  a  disagreement  could 
create  unnecessary  expense  and 
confusion  for  owners  of  both  the 
Conti^cts  and  NUCA  contracts,  and 
could  result  in  one  or  more  material 
irreconcdable  conflicts  between  the 
interests  of  Contract  owners  and  owners 
of  NLICA  conti^cts.  NUC  had  no  role  in 
the  selection  of  the  most  recent 
subadvisers  to  die  MSF  Balanced  and 
Bond  Portfolios,  no  role  in  planning  die 
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reorganization  of  MSF  initiated  by 
NUCA,  and  does  not  anticipate  that  it 
would  have  any  role  in  hiture  decisions 
relating  to  the  GVIT  Government  Bond 
Fund  or  the  J.P.  Morgan  GVIT  Balanced 
Fund. 

24.  Prior  to  the  April  28,  2002 
reorganization,  the  majority  of  the  assets 
in  the  MSF  Bond  and  Balanced 
Portfolios  belonged  to  owners  of 
variable  annuity  and  variable  life 
insurance  contracts  issued  by  NLICA 
and  its  affiliates  and  only  relatively 
small  portions  of  each  consisted  of 
assets  beneficially  owned  by  owners  of 
the  Contracts. 


Approximate 

Approximate 

percent  rep- 

percent rep- 

resented by 

Portfolios 

resented  by 

contracts 

NLIC 

issued  by 

contracts 

NLICA  or  its 

affiliates 

MSF  Bond 

24.5 

75.5 

MSF  Bal- 

anced   

16.1 

83.9 

;  25.  NLIC  believes  that  many  of  the 
owners  of  the  Contracts  who  invested  in 
the  MSF  Bond  and  Balanced  Portfolios 
did  so  at  the  time  these  Portfolios  were 
managed  by  SAC,  and  that  most  would 
prefer  to  invest  in  funds  or  portfolios 
selected  by  NLIC  and  over  which  NLIC 
has  some  influence. 

26.  Because  the  MSF  Bond  and 
Balanced  Portfolios  were  only  very 
recently  reorganized  into  the  GVIT 
Government  Bond  Fund  or  the  J.P. 
Morgan  GVIT  Balanced  Fund, 
Applicants  believe  that  it  is  appropriate 
to  compare  and  contrast  the  SVPT  Bond 
and  Balanced  Funds  with  the  MSF  Bond 
and  Balanced  Portfolios.  For  the  reasons 
explained  below,  Applicants  assert  that 
owners  of  the  Contracts  will  be  better  off 
invested  in  the  SVPT  Bond  and 
Balanced  Funds  than  they  would  have 
been  in  the  corresponding  MSF  Funds. 

27.  Projected  expense  levels  for  the 
SVPT  Bond  and  Balanced  Funds  are  the 
same  as  those  recently  experienced  by 
the  MSF  Bond  and  Balanced  Portfolios 
because  each  SVPT  Fund  will  be  capped 
by  NLIC  for  two  years  at  levels  equal  to 
the  percentage  expense  levels 
experienced  by  its  corresponding  MSF 
Portfolio  for  the  2002  fiscal  year. 
Likewise,  the  management  fee  rates 
(including  breakpoints)  of  the  SVPT 
Bond  and  Balanced  Funds  are  the  same 
as  that  of  their  corresponding  MSF 
Portfolios.  In  addition,  for  those 
Contract  owners  who  were  Contract 
owners  on  the  date  of  the  proposed 
substitutions,  NLIC  will  not  increase 
Account  or  other  asset-based  expenses 


luider  the  Contracts  for  a  period  of  24 
months  following  the  date  of  the 
proposed  substitutions. 

28.  The  projected  expense  levels  for 
the  SVPT  Bond  and  Balanced  Funds  are 
substantially  lower  than  those  recenUy 
experienced  by,  or  currently  anticipated 
for,  the  J.P.  Morgan  GVIT  Balanced 
Fund  and  the  GVIT  Government  Bond 
Fund.  Therefore,  from  an  expense 
perspective,  Contract  owners  will  be 
substantially  better  off  invested  in  the 
SVPT  Bond  Fund  or  Balanced  Fund 
than  they  would  be  in  the  J.P.  Morgan 
GVIT  Balanced  Fund  or  the  GVIT 
Government  Bond  Fund. 

29.  NLIC  notes  that  the  equity  portion 
of  the  SVPT  Balanced  Fund  would  be 
managed  in  a  different  style  from  that 
recently  employed  by  the  MSF  Balanced 
Portfolio,  utilizing  a  more  value- 
oriented  style  similar  to  that  employed 
by  Sentinel  Balanced  Fund,  as 
contrasted  with  the  more  growth- 
oriented  style  employed  by  Fred  Alger 
Management.  The  J.P.  Morgan  GVIT 
Balanced  Fund  does  not  lean  towards 
either  a  growth-oriented  or  a  value- 
(5riented  investment  style  with  regard  to 
the  equity  portion  of  its  portfolio.  In  this 
respect,  it  differs  somewhat  from  both 
the  MSF  Balanced  Portfolio  and  the 
SVPT  Balanced  Fund.  NLIC  expects  that 
the  fixed-income  portion  of  the  SVPT 
Balanced  Fund  would  be  comparable  to 
the  fixed-income  portion  of  the  MSF 
Balanced  Portfolio,  as  managed  before 
April  28,  2003.  However,  the  J.P. 
Morgan  GVIT  Balanced  Fund  differs 
from  both  the  MSF  Balanced  Portfolio 
and  the  SVPT  Balanced  Fund  in  that  the 
fixed-income  portion  of  the  J.P.  Morgan 
GVIT  Balanced  Fund  has  greater 
flexibility  to  invest  in  lower  quality  debt 
instruments  and  emerging  market 
securities.  NLIC  also  notes  that  it 
already  has  available  to  the  Accounts 
three  equity  portfolios  managed  by  Fred 
Alger  Management,  the  Alger  American 
Growth  Portfolio,  the  Alger  American 
Leveraged  AllCap  Portfolio,  and  the 
Alger  American  Small  Capitalization 
Portfolio.  As  a  result,  any  Contract 
owners  who  wish  to  invest  a  portion  of 
their  Contract  value  using  Alger's  equity 
investment  style  would  be  able  to  do  so 
by  allocating  assets  to  one  of  these 
investment  choices. 

30.  NLIC  expects  that  the  SVPT  Bond 
Fund  would  be  similar  in  investment 
style  and  categories  of  investments  to 
the  MSF  Bond  Portfolio  as  recently 
operated,  and  certainly  similar  to  the 
MSF  Bond  Portfolio  as  managed  by  SAC 
prior  to  2001.  In  contrast,  the  Gartmore 
GVIT  Government  Bond  Fund  is  limited 
to  investments  in  U.S.  government  and 
agency  bonds,  bills,  and  notes,  while  the 


SVPT  Bond  Fund  would  (as  did  the 
MSF  Bond  Portfolio)  be  able  to  invest  in 
investment  grade  corporate  issuers. 

31.  As  the  two  new  SVPT  Portfolios 
will  initially  be  relatively  small  in  size 
(the  SVPT  Bond  Fund  is  expected  to 
initially  have  net  assets  of 
approximately  $19  million,  and  the 
SVPT  Balanced  Fund  is  expected  to 
initially  have  net  assets  of 
approximately  $12  million),  NLIC  does 
not  anticipate  earning  material  profits 
from  the  management  of  these  assets  in    - 
the  first  few  years  after  the  proposed 
substitutions.  Rather,  its  motivation  is  to 
complete  the  termination  of  the  joint 
use  of  the  MSF  Portfolios  (now  GVIT 
Funds)  which  it  initially  sought  in  2000. 
and  to  regain  a  level  of  control  over  its 
Contract  owner  assets  which  it  lost  as  its 
joint  venture  with  PMLIC  ended. 

32.  In  light  of  the  significant 
beneficial  ownership  position  of  NLICA 
(and  affiliate)  contract  owners.  Contract 
owners  and  future  NLIC  contract  owners 
cannot  expect  to  command  an 
influential  (much  less  a  majority)  voting 
position  in  either  of  the  GVIT  Bond  or 
Balanced  Funds  in  the  event  that  they, 
as  a  group,  desire  that  such  a  Fund 
move  in  a  direction  different  from  that 
generally  desired  by  owners  of  NLICA 
(or  its  affiliates')  contracts.  In  addition, 
unless  the  growth  in  the  number  of 
Contracts  or  the  assets  supporting  them 
increases  at  a  much  greater  rate  than 
those  of  similar  contracts  issued  by 
NLICA  and  its  affiliates,  owners  of 
Contracts  have  no  prospects  of  ever 
gaining  a  position  capable  of 
influencing  the  future  direction  of  these 
Funds. 

33.  NLIC  also  notes  that  it  has  had  no 
prior  business  relationship  with 
Nationwide,  which  now  controls 
NLICA,  or  with  Gartmore,  the 
investment  advisor  to  J.P.  Morgan  GVIT 
Balanced  Fund  and  GVIT  Government 
Bond  Fund.  NLIC  has  never  selected  a 
Nationwide-controlled  entity  to  provide 
investment  advisory  services  to  its 
Contract  owners,  and  while  it  has  no 
particular  problem  with  Nationwide, 
NLIC  believes  that  it  should  not  be 
forced  into  a  position  of  offering 
investment  portfolios  managed  by 
Nationwide-affiliated  entities  simply 
because  Nationwide  has  acquired 
PMLIC. 

34.  The  following  charts  show  the 
approximate  year-end  size  (in  net 
assets),  expense  ratio  (ratio  of  operating 
expenses  as  a  percentage  of  average  net 
assets),  and  annual  total  returns  for  each 
of  the  past  three  years  for  each  of  the 
Funds  and  Portfolios  involved  in  the 
proposed  substitutions. 
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SVPT  Bond  Fund 


MSF  Bond  Portfolio 


2000 
2001 
2002 


Anticipated  net 
assets  after  sub- 
stitution (in 
millions) 


$19 


Net  assets  at 

Year-End  (in 

millrons) 


Anticipated  ex- 
pense ratio  after 
substitution 


0.67% 


Expense  ratio 


GVIT  Government  Bond  Fund 


2000 
2001 
2002 


$39.0 
$53.4 
$67.0 


Net  assets  at 

year-end  (in 

millions) 


0.52% 
0.67% 
0.67% 


Total  return 


N/A 


Total  return 


SVPT  Balanced  Fund 


$867 
$1,301 
$1,983 


Anticipated  net 
assets  after 

substitution  (in 
■  millions) 


Expense  ratio 


0.73% 
0.73% 
0.73% 


9.68% 

"7.40% 
9.09% 


Total  return 


MSF  Balanced  Portfolio 


2000  ..,.. 

2001  ..... 

2002  


$12 


Net  assets  at 

year-end  (in 

millions) 


J.P.  Morgan  GVIT  Balanced  Fund 


2000  ..... 

2001  .j.j.. 

2002  


$71.5 
$69.0 
$58.4 


Anticipated 

expense  ratio  after 

substitution 


12.54% 

7.25% 

10.98% 


Total  retum 


0.79% 


Expense  ratio 


0.57% 
0.82% 
0.79% 


N/A 


Total  return 


8.75% 

(7.02)% 

(10.26)% 


Net  assets  at 

year-end  (in 

millions) 


$113 
$150 
$147 


Expense  ratio 


1.07% 
1.03% 
1.00% 


Total  retum 


(0.35)% 

(3.77)% 

(12.31)% 


35.  TTie  following  charts  show  the 
approximate  annual  management  fees, 
other  expenses  and  total  expenses  of 
each  of  the  Funds  or  Portfolios  involved 


in  the  proposed  substitutions  both 
before  and  after  any  reimbursement  or 
fee  waivers.  The  management  fees  and 
expenses  shown  for  the  MSF  Bond  and 


Balanced  Portfolios  and  for  the  GVIT 
Government  Bond  and  J.P.  Morgan  GVIT 
Balanced  Funds  are  for  the  last 
complete  fiscal  year,  2002. 


Fund 


MSF  Bond 


Before  reim- 
bursement or  fee 
waiver 


GVIT  Government  Bond 


SVPT  Bond 


0.40% 
0.29% 


0.69% 


After  reimburse- 
ment or  fee 
waiver 


Revenue  sharing 
percentage 


0.40% 
0.27% 


0.67% 


0.49% 
0.24% 


0.73% 


II 


0.40% 
0.29% 


0.49% 
0.24% 


0.73% 


0.40% 
0.27% 


MSF  Balanced 


0.69% 


0.55% 
0.27% 

0.82% 


0.67% 


0.55% 
0.24% 

0.79% 


N/A 


N/A 


N/A 


N/A 
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Fund 

Before  reim- 
bursement or  fee 
waiver 

After  reimburse- 
ment or  fee 
waiver 

Revenue  sfiaring 
percentage 

J  P  Moraan  GVIT  Balanced                       

0.73% 
0.27% 

0.73% 
0.26% 

N/A 

-  * 

1.00% 

0.99% 

SVPT  Balanced        

0.55% 
0.32% 

0.55% 
0.24% 

I^A 

■*                                     J 

0.87% 

0.79% 

36.  By  disclosure  in  supplements  to 
the  various  May  1 ,  2002  prospectuses 
for  the  Contracts  and  the  Accounts  and 
similar  disclosure  in  May  1,  2003 
prospectuses,  all  owners  of  the 
Contracts  have  been  notified  of  NLIC's 
intention  to  take  the  necessary  actions, 
including  seeking  the  order  requested 
by  this  application,  to  substitute  shares 
of  the  SVPT  Bond  and  Balanced  Funds 
for  shares  of  the  GVIT  Government 
Bond  Fund  and  the  J.P.  Morgan  GVIT 
Balanced  Fund  as  described  herein. 

37.  The  supplement  and  prospectus 
disclosure  about  the  proposed 
substitutions  advises,  (and  any 
subsequent  supplements  will  advise). 
Contract  owners  that  from  the  date  of 
the  supplement  or  prospectus  until  the 
date  of  the  proposed  substitution, 
owners  are  permitted  to  make  one 
transfer  of  all  amounts  under  a  Contract 
invested  in  either  of  the  affected 
subaccounts  to  another  subaccount 
available  under  a  Contract  other  than 
one  of  the  other  affected  subaccounts 
without  that  transfer  counting  as  a 
"free"  transfer  permitted  under  a 
Contact.  The  supplement  and 
prospectus  disclosure  also  informs  (and 
any  subsequent  supplements  will 
inform)  Contract  owners  that  NLIC  will 
not  exercise  any  rights  reserved  under 
any  Contract  to  impose  additional 
restrictions  on  transfers  until  at  least  30 
days  after  the  proposed  substitutions. 
The  supplements  and  prospectuses  also 
advise,  and  will  advise,  Contract  owners 
that  if  the  proposed  substitutions  are 
carried  out,  then  each  Contract  owner 
affected  by  a  substitution  will  be  sent  a 
written  notice  (described  below) 
informing  them  of  the  fact  and  details  of 
the  substitutions. 

38.  The  proposed  substitutions  will 
take  place  at  relative  net  asset  value 
with  no  change  in  the  amount  of  any  . 
Contract  owraer's  account  value  or  death 
benefit  or  in  the  dollar  value  of  his  or 
her  investment  in  any  of  the  Accounts. 
Contract  owners  will  not  incur  any  fees 
or  charges  as  a  result  of  the  proposed 
substitutions,  nor  will  their  rights  or 
NLIC's  obligations  under  the  Contracts 
be  altered  in  any  way.  All  applicable 


expenses  incurred  in  connection  with 
the  proposed  substitutions,  including 
brokerage  commissions,  legal, 
accounting  emd  other  fees  and  expenses, 
will  be  paid  by  NLIC.  In  addition,  the 
proposed  substitutions  will  not  impose 
any  tax  liability  on  Contract  owners. 
The  proposed  substitutions  will  not 
cause  the  Contract  fees  and  charges 
currently  being  paid  by  existing 
Contract  owners  to  be  greater  after  the 
proposed  substitutions  than  before  the 
proposed  substitutions. 

39.  The  proposed  substitutions  will 
not,  of  course,  be  treated  as  a  transfer  of 
Contract  value  or  an  exchange  of 
annuity  units  for  the  purpose  of 
assessing  transfer  charges  or  for 
determining  the  number  of  remaining 
"free"  transfers  or  exchanges  in  a 
Contract  year.  NLIC  will  not  exercise 
any  right  it  may  have  under  the 
Contracts  to  impose  restrictions  on  or 
charges  for  Contract  value  transfers  or 
annuity  unit  exchanges  under  the 
Contracts  for  a  period  of  at  least  30  days 
following  the  substitutions.  One 
exception  to  this  is  that  NLIC  may 
impose  restrictions  on  transfers  to 
prevent  or  limit  "market  timing" 
activities  by  Contract  owners  or  agents 
of  Contract  owners. 

40.  NLIC  will  permit  Contract  owners 
to  make  one  transfer  of  Contract  value 
(or  annuity  unit  exchange)  out  of  the 
GVIT  Government  Bond  Fund 
subaccount  to  another  subaccount,  and 
out  of  the  J.P.  Morgan  GVIT  Balanced 
Fund  subaccount  to  another  subaccount, 
without  the  transfer  (or  exchange)  being 
treated  as  one  of  a  limited  number  of 
transfers  (or  exchanges)  permitted 
without  a  transfer  charge.  Likewise,  for 
at  least  30  days  following  the  proposed 
substitutions,  NLIC  will  permit  Contract 
owners  affected  by  the  substitutions  to 
make)  one  transfer  of  Contract  value  (or 
annuity  unit  exchange)  out  of  the  SVPT 
Bond  Fund  subaccount  to  another 
subaccount,  and  out  of  the  SVPT 
Balanced  Fund  subaccount  to  another 
subaccount,  without  the  transfer  (or 
exchange)  being  treated  as  one  of  a 
limited  number  of  transfers  (or 
ejicchanges)  permitted  without  a  transfer 


charge.  All  Contract  owners,  even  those 
who  are  "market  timers,"  may  avail 
themselves  of  the  "free"  transfer 
privilege  both  before  and  after  the 
proposed  substitutions. 

41.  To  the  extent  that  the  annualized 
expenses  of  the  SVPT  Bond  and 
Balanced  Portfolios  exceeds,  for  each 
fiscal  period  (such  period  being  less 
than  90  days)  during  the  twenty-four 
months  following  the  substitutions,  the 
2002  net  expense  level  of  the  MSF  Bond 
and  Balanced  Portfolios,  NLIC  will,  for 
each  Contract  outstanding  on  the  date  of 
the  proposed  substitutions,  make  a 
corresponding  reduction  in  separate 
account  (or  subaccount)  expenses  on  the 
last  day  of  such  fiscal  period,  such  that 
the  amount  of  the  SVPT  Balanced  and 
Bond  Portfolios'  net  expenses,  together 
with  those  of  the  corresponding  separate 
account  (or  subaccount)  will,  on  an 
annualized  basis,  be  no  greater  than  the 
sum  of  the  net  expenses  of  the  MSF 
Balanced  and  Bond  Portfolios  and  the 
expenses  of  the  separate  account  (or 
subaccount)  for  the  2002  fiscal  year.  In 
addition,  for  twenty-four  months 
following  the  substitutions,  NLIC  will 
not  increase  asset-based  fees  or  charges 
for  Contracts  outstanding  on  the  day  of 
the  proposed  substitutions. 

42.  In  addition  to  the  prospectus        > 
disclosure  (and  supplements) 
distributed  to  owners  of  Contracts, 
within  five  days  after  the  proposed 
substitutions,  any  Contract  owners  who 
were  affected  by  the  substitution  will  be 
sent  a  written  notice  informing  them 
that  the  substitutions  were  carried  out 
and  that  they  may  make  one  transfer  of 
all  acciunulation  or  contract  value 
under  a  Contract  invested  in  any  one  of 
the  affected  subaccounts  on  the  date  of 
the  notice  to  another  subaccount 
available  under  their  Contract  without 
that  transfer  counting  as  one  of  a  limited 
number  of  transfers  permitted  in  a 
Contract  year  free  of  charge.  The  notice 
will  also  reiterate  the  fact  that  NLIC  will 
not  exercise  any  rights  reserved  by  it 
under  any  of  the  Contracts  to  impose 
additional  restrictions  on  transfers  until 
at  least  30  days  after  the  proposed 
substitutions.  The  notice  as  delivered  in 


certain  states  also  may  explain  that, 
under  the  insurance  regulations  in  those 
states,  Contract  owners  who  are  affected 
by  the  substitutions  may  exchange  their 
Contracts  for  fixed-benefit  life  insurance 
contracts  or  anniiity  contracts,  as 
applicable,  issued  by  NLIC  during  the 
60  days  following  the  proposed 
substitutions.  Current  prospectuses  for 
the  new  Funds  will  precede  or 
accompany  the  notices. 

43.  NLIC  also  is  seeking  approval  of 
the  proposed  substitutions  ft-om  any 
state  insurance  regulators  whose 
approval  may  be  necessary  or 
appropriate. 

Applicants'  Legal  Analysis 

1.  The  proposed  substitutions  appear 
to  involve  substitutions  of  securities 
within  the  meaning  of  section  26(c)  of 
the  Act. 

2.  The  Contracts  expressly  reserve  for 
NUC  the  right,  subject  to  compliance 
with  applicable  law,  to  substitute  shares 
of  one  Portfolio  or  Fund  held  by  a 
subaccount  of  an  Account  for  another. 
Applicants  state  that  NLIC  reserved  this 
right  of  substitution  both  to  protect 
themselves  and  their  Contract  owners  in 
sitiiations  where  either  might  be  harmed 
or  disadvantaged  by  circumstances 
surrounding  Uie  issuer  of  Uie  shares 
held  by  one  or  more  of  their  separate 
accounts  and  to  afford  the  opportunity 
to  replace  such  shares  where  to  do  so 
could  benefit  itself  and  Conti-act  owners. 

3.  In  the  case  of  the  proposed 
substitutions,  the  GVIT  Funds  would  be 
replaced  by  funds  with  substantially 
similar  investinent  objectives  to  Uiose  of 
the  MSF  Portfohos,  and  management 
would  return  to  the  investment 
management  team  which  managed  the 
MSF  Portfolios  prior  to  the 
reorganization  in  late  2000  (in  the  case 
of  many  of  the  Contract  owners,  the 
management  team  that  was  in  place  at 
the  time  they  made  the  decision  to 
allocate  Contract  value  to  the  MSF 
Portfolios).  The  substitutions  would  also 
prevent  Contract  owners  fi-om  being 
affected  by  any  additional  changes  of 
GVIT  as  it  evolves  under  Nationwide's 
management. 

4.  In  addition  to  the  foregoing. 
Applicants  generally  submit  that  the 
proposed  substitutions  meet  the 
standards  that  the  Commission  and  its 
staff  have  applied  to  similar 
substihitions  that  have  been  approved 
in  the  past. 

5.  Applicants  anticipate  that  Contract 
owners  will  be  at  least  as  well  off  with 
the  proposed  array  of  subaccounts 
offered  after  the  proposed  substitutions 
as  they  have  been  with  the  array  of 
subaccofunts  offered  prior  to  the 
substitutions.  The  proposed 
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substitutions  retain  for  Conti-act  owners 
the  mvestment  flexibility  which  is  a 
central  feature  of  the  Contracts.  U  the 
proposed  substitutions  are  carried  out, 
all  Contract  owners  will  be  permitted  to 
allocate  purchase  payments  and  transfer 
accumulated  values  and  contract  values 
between  and  among  Uie  same  number  of 
subaccounts  as  they  could  before  the 
proposed  substitutions. 

6.  Applicants  argue  that  each  of  the 
proposed  substitutions  is  not  the  type  of 
substitution  which  section  26(c)  was 
designed  to  prevent.  Unlike  ti-aditional 
unit  investment  tiiists  where  a  depositor 
could  only  substitiite  an  investinent 
security  in  a  manner  which 
permanenUy  affected  all  the  investors  in 
the  trust,  the  Conti^cts  provide  each 
Contract  owner  with  the  right  to 
exercise  his  or  her  own  judgment  and 
transfer  accumulation  and  contract 
values  into  other  subaccounts. 
Moreover,  the  Contracts  will  offer 
Contract  owners  the  opportunity  to 
transfer  amounts  out  of  the  affected 
subaccounts  into  any  of  tiie  remaining 
subaccounts  without  cost  or  other 
disadvantage.  The  proposed 
substitutions,  therefore,  will  not  result 
in  the  type  of  costiy  forced  redemption 
which  section  26(c)  was  designed  to 
prevent. 

7.  hi  addition.  Applicants  argue  that 
the  proposed  substitutions  are  unlike 
the  type  of  substitution  which  section 
26(c)  was  designed  to  prevent  in  that  by 
purchasing  a  Conduct,  Conduct  owners 
select  the  specific  type  of  insurance 
coverage  offered  by  NLIC  under  their 
Contract  as  well  as  numerous  other 
rights  and  privileges  set  forth  in  the 
Contract.  Therefore,  Applicants  contend 
that  Contract  owners  may  also  have 
considered  NLIC's  size,  financial 
condition,  type,  and  its  reputation  for 
service  in  selecting  their  Conti^ct.  These 
factors  will  not  change  as  a  result  of  the 
proposed  substitutions. 

8.  Applicants  submit  that,  for  all  the 
reasons  stated  above,  the  proposed 
substitutions  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poHcy  and 
provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(PR  Doc.  03-17919  FUed  7-15-03;  8:45  am) 
BIUJNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27696] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1 935,  as  Amended 
("Act") 

July  9,  2003. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  tiie  Act.  All 
interested  persons  are  referred  to  the 
appacation(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
ti^nsaction(s)  summarized  below.  The 
appUcation(s). and/or  declaration{s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 

Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application{s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  4,  2003  to  the  Secretary, 
Securities  and  Exchange  Commission 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  Uie  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing      - 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  itfthe 
matter.  After  August  4,  2003,  the 
applica.tion(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

KeySpan  Energy  Canada  Partnership,  et 
al.  (70-10126) 

KeySpan  Energy  Canada  Partnership 
("KECP")  and  KeySpan  Energy 
Facilities  Limited  ("KEFL"),  both 
located  at  1700,  400  Third  Avenue,  SW 
Calgary,  Alberta,  Canada  T2P  4H2 
(together,  the  "Applicants"),  nonutility 
subsidiaries  of  KeySpan  Corporation,  a  . 
registered  holding  company  under  the 
Act,  located  at  One  MetroTech  Center. 
Brooklyn.  New  York  11201,  have  filed 
an  application-declaration 
("Apphcation  ")  under  sections  9(a)  and 
10  of  the  Act  and  rule  54. 


Background 

KECP  and  KEFL,  seek  authorization 
for  KECP  and/or  KEFL  to  acquire  voting 
securities  of  Rimbey  Pipe  Line  Co.  Ltd. 
("Rimbey  Co."),  pursuant  to  a  Letter 
Purchase  Agreement  dated  February  6, 
2003,  as  amended  April  3,  2003  (the 
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"Transaction").  KECP  and  KEFL  are 
indirect,  wholly-owned  nonutility 
subsidiaries  of  KeySpan  Corporation 
("KeySpan"),  a  registered  holding 
company  under  the  Act. 

KeySpan  registered  as  a  holding 
company  under  the  Act  on  November  8, 
2000,  as  a  result  of  KeySpan's 
acquisition  of  Eastern  Enterprises  (now 
known  as  KeySpan  New  England,  LLC 
("KNE  LLC"),  which  was  authorized  by 
the  Commission  by  an  order  issued  on 
November  7,  2000  (Holding  Compsmy 
Act  Rel.  No.  27271),  as  corrected  by  the 
order  issued  on  December  1,  2000 
(collectively,  the  "Merger  Order"). ^  In 
addition,  on  November  8,  2000,  the 
Commission  issued  an  order  (Holding 
Company  Act  Rel.  No.  27272),  as 
corrected  by  the  order  issued  on 
December  1,  2000  (collectively,  the 
"Financing  Order"),  authorizing  a 
program  of  external  financings,  credit 
support  arrangements  and  related 
proposals  for  KeySpan  and  its 
subsidiaries. 

KeySpan  is  a  diversified  public-utility 
registered  holding  company.  KeySpan 
directly  or  indirecUy  owns  seven 
public-utility  companies  in  the 
northeastern  United  States.'  hi  addition, 
since  October  2000,  KECP,  an  Alberta, 
Canada  general  partnership,  and  KEFL, 
an  Alberta,  Canada  corporation 


'  On  May  29.  2002,  the  Commission  issued  an 
order  approving  KeySpan  and  Eastern  Enterprises' 
application  in  File  No.  70-9995  (Holding  Co.  Act 
Rel.  No.' 27532)  for  a  reorganization  of  Eastern  from 
a  Massachusetts  business  trust  to  a  Massachusetts 
limited  liability  company  ("Conversion  Order"). 
Pursuant  to  the  Conversion  Order,  on  May  31,  2002, 
Eastern  and  KNE  LLC,  a  nev^ly  formed 
Massachusetts  limited  liability  company  subsidiary 
of  KeySpan,  executed  an  agreement  and  plan  of 
merger,  with  KNE  LLC  as  the  surviving  entity  and 
Siccessor-by-merger  to  Eastern  Enterprises. 

^The  Brooklyn  Union  Gas  Conl^any,  d/b/a 
KeySpan  Energy  Delivery  New  York,  distributes 
natural  gas  at  retail  to  residential,  commercial  and 
industrial  customers  in  the  New  York  City 
Boroughs  of  Brooklyn,  Staten  Island  and  Queens: 
KeySpan  Gas  East  Corporation,  d/b/a  KeySpan 
Energy  Delivery  LI,  distributes  natural  gas  at  retail 
to  customers  in  New  York  State  located  in  the 
counties  of  Nassau  and  Suffolk  on  Long  Island  and 
the  Rockaway  Peninsula  in  Queens  County; 
KeySpan  Generation  LLC  owns  and  operates 
electric  generation  capacity  located  on  Long  Island 
that  is  sold  at  wholesale  to  the  Long  Island  Power 
Authority;  Boston  Gas  Company,  d/b/a  KeySpan 
Energy  Delivery  New  England,  distributes  natural 
gas  to  customers  located  in  Boston  and  other  cities 
and  towns  in  eastern  and  central  Massachusetts; 
Essex  Gas  Company,  d/b/a  KeySpan  Energy 
Delivery  New  England,  distributes  natural  gas  to 
customers  in  eastern  Massachusetts;  Colonial  Gas 
Company,  d/b/a  KeySpan  Energy  Delivery  New 
England,  distributes  natural  gas  to  customers 
located  in  northeastern  Massachusetts  and  on  Cape 
Cod;  and  EnergyNorth  Natural  Gas,  Inc.,  d/b/a 
KeySpan  Energy  Delivery  New  England,  distributes 
natural  gas  to  customers  located  in  southern  and 
central  New  Hampshire  and  the  City  of  Berlin 
located  in  northern  New  Hampshire.  KeySpan, 
through  its  subsidiaries,  also  engages  in  enei^gy 
related  nonutility  activities.  t 


(formerly  known  as  Gulf  Midstream 
Services  Partnership  and  CMS  Facilities 
Limited,  respectively),  have  been 
indirect,  wholly-owned  subsidiaries  of 
KeySpan.  In  the  Merger  Order,  the 
Commission  approved  KeySpan's 
retention  of  KECP  and  KEFL,  finding 
that  these  entities  are  engaged  in  "gas- 
related  activities"  within  the  meaning  of 
the  Gas-Related  Activities  Act  of  1990. 

Together,  KECP  and  KEFL  own 
facilities  located  in  Alberta  and 
Saskatchewan  through  which  they 
operate  one  of  the  largest  natiual  gas 
midstream  businesses  in  Canada, 
consisting  of  natural  gas  gathering  and 
processing  as  well  as  natural  gas  liquids 
("NGL")  processing,  transportation, 
storage  and  marketing.  KECP  markets 
natural  gas  products,  including  natural 
gas  liquids,  from  numerous  producers, 
to  customers  in  the  United  States  and 
Canada.  KECP  owns  interests  in  13 
natural  gas  processing  plants,  along 
with  associated  raw  gas  gathering 
facilities,  and  is  the  operator  of  11  of 
those  plants.  It  also  owns  interests  in 
NGL  fractionation  and  storage  facilities 
and  an  NGL  pipeline.  KEFL  qwns 
interests  in  NGL  fractionation  and 
storage  facilities.  KECP  and  KEFL 
together  provide  gas  gathering  and 
processing  services  to  approximately 
160  producers. 

KEFL  also  currently  owns  40.6%  of 
the  issued  and  outstanding  shares  of 
Rimbey  Co.,^  and  operates  the  facilities 
owned  by  Rimbey  Co.  Rimbey  Co.  is  an 
Alberta,  Canada  corporation  with  a  total 
of  9  shareholders,  of  which  KEFL  is  the 
largest."*  Rimbey  Co.  owns  the  Rimbey 
Pipe  Line,  a  110  kilometer  NGL 
pipeline,  and  the  Rimbey  Edmonton 
Terminal,  which  consists  of  propane 
treating,  storage,  rail  loading  and  truck 
loading/offloading  facilities. 

In  connection  with  its  business,  KECP 
is  a  party  to  two  agreements  with 
ConocoPhillips  Canada  Resoiurces  Corp. 
("ConocoPhillips  Resources"):  a  Buy- 
Sell  Agreement  dated  December  1, 1998, 
as  amended  (the  "Buy-Sell 
Agreement"),  and  a  Natural  Gas  Liquids 
Piu-chase  and  Sale  Agreement  also  dated 


'  KEFL  acquired  these  shares  in  1998,  prior  to 
KeySpan's  registration  as  a  holding  company. 
KEFL's  OMmership  interest  in  Rimbey  Co.  is  an 
interest  in  "natural  gas  liquids  transportation 
facilities,"  i.e.,  the  Rimbey  Pipe  Line,  Rimbey  Co.'s 
primary  asset. 

*  KEFL  currently  owns  20,303  shares  (40.6%)  of 
Rimbey  Co.  The  other  shareholders  and  their 
shareholdings  are:  EnerPro  Midstream  Inc. — 17,766 
shares  (35.5%);  Shell  Canada  Limited— 4.320  shares 
(8.6%);  ConocoPhillips  Canada  Limited— 2,610 
shares  (5.2%);  Husky  Oil  Operations  Ltd.— 2,312 
shares  (4.6%);  Imperial  Oil  Limited— 1,287  shares 
(2.6%);  BP  Canada  Energy  Resources  Company — 
1,194  shares  (2.4%);  Murphy  Oil  Company  Ltd — 
135  shares  (0.35%);  and  The  Great  West  Life 
Assurance  Co. — 73  shares  (0.15%). 


December  1, 1998,  as  amended  (the 
"Purchase  and  Sale  Agreement"  and 
together  with  the  Buy-Sell  Agreement, 
the  "NGL  Agreements").  Pursuant  to  the 
Buy-Sell  Agreement,  KECP  purchases 
raw  natural  gas  from  ConocoPhillips 
Resources  at  the  inlet  points  to  certain 
gas  processing  facilities  owned  by 
KECP,  processes  the  gas  on  behalf  of 
ConocoPhillips  Resources  and  resells 
the  processed  gas  and  certain  gas 
products  (exclusive  of  certain  NGLs 
which  are  retained  by  KECP)  to 
ConocoPhillips  Resoiuces  at  the  outlet 
points  of  the  relevant  facilities.  Under 
the  Piut:hase  and  Sale  Agreement, 
ConocoPhillips  Resources  sells  NGLs  to 
KECP  at  the  outlet  points  of  certain 
natural  gas  processing  facilities,  some  of 
which  are  not  owned  by  KECP  and  at 
which  KECP  does  not  provide 
processing  services  for  ConocoPhillips 
Resources. 

KECP  and  ConocoPhillips  Resoiuces 
have  recently  agreed  to  enter  into  an 
Amending  Agreement  which  will  revise 
certain  price  terms  of  each  of  the  NGL 
Agreements.  Consideration  for  KECP's 
entry  into  such  Amending  Agreement  is, 
among  other  things,  the  entry  into  by 
KECP  and  ConocoPhillips  Canada 
limited  ("ConocoPhillips")^  a  February 
6,  2003  Letter  Purchase  Agreement, 
amended  April  1,  2003,  by  which 
ConocoPhillips  wiU  transfer  2,610 
shares  of  Rimbey  Co.  (representing  5.2% 
of  issued  and  outstanding  shares) 
ciurentiy  held  by  ConocoPhillips  (the 
"Rimbey  Shares")  to  KECP  subject  to 
certain  conditions  described  below. 

KECP  and  ConocoPhillips  have  agreed 
that  the  cash  value  of  the  consideration 
for  the  Amending  Agreement  associated 
with  the  transfer  of  the  Rimbey  Shares 
is  $2.25  million  Canadian.  The 
proposed  transfer  of  the  Rimbey  Shares 
to  KECP  is  subject  to  the  preferential 
rights  of  the  other  Rimbey  Co. 
shareholders  to  purchase  the  shares 
("Right  of  First  Refusal")  at  the  same 
aggregate  price  of  $2.25  million 
Canadian.  KEFL,  as  a  ciurent 
shareholder  of  Rimbey  Co.,  has  and 
could  exercise  a  Right  of  First  Refusal. 

ConocoPhillips'  transfer  of  the 
Rimbey  Shares  to  KECP  is  conditioned 
upon  (i)  the  failure  of  other  Rimbey  Co. 
shareholders  to  exercise  their  Rights  of 
First  Refusal  and  (ii)  receipt  of  the 
approval  by  the  Commission  sought  in 
this  Application. 

The  Proposed  Transaction 

Applicants  now  seek  authorization  for 
either  (a)  the  acquisition  by  KECP  of  the 


^  ConocoPhillips  is  an  existing  Rimbey  Co. 
shareholder  and  an  affiliate  of  ConocoPhillips 
Resources.  See  note  4,  supra. 
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Rimbey  Shares  from  ConocoPhillips 
pursuant  to  the  Letter  Purchase 
Agreement  and  amending  agreement  or 
(b)  the  acquisition  by  KEFL  of  the 
Rimbey  Shares  (or  its  proportionate 
share  thereof,  if  other  shareholders  also 
exercise  their  Rights  of  First  Refusal)  as 
a  result  of  the  exercise  by  KEFL,  as  a 
ciurent  Rimbey  Co.  shareholder,  of  its 
Right  of  First  Refusal  to  purchase  the 
Rimbey  Shares  in  preference  to  their 
sale  by  ConocoPhiUips  to  KECP. 
Authorization  is  sought  in  the 
alternative  because,  while  the  parties 
currently  contemplate  that  KECP  will 
acquire  the  Rimbey  Shares  as  set  forth 
in  the  Letter  Purchase  Agreement,  KECP 
and  KEFL  may  determine  that  it  is 
appropriate  for  KEFL  to  acquire  the 
shares  by  exercise  of  its  Right  of  First 
Refusal  either  to  consolidate 
shareholdings  in  Rimbey  Co.  in  one 
entity  or  to  protect  against  the 
acquisition  of  all  of  the  Rimbey  Shares 
by  other  Rimbey  Co.  shareholders  (by 
virtue  of  the  exercise  of  their  Rights  of 
First  Refusal). 

As  noted  above,  the  parties  have 
agreed  that  the  cash  value  of  the  Rimbey 
Shares  is  $2.25  million  Canadian.  At  the 
generally  prevailing  exchange  rate  of 
approximately  $0.69,  that  equates  to  a 
value  of  approximately  $1.55  million  in 
U.S.  dollars.  After  consummation  of  the 
transaction,  and  assimiing  that  no  other 
Rights  of  First  Refusal  are  exercised. 
KEFL  and/or  KECP  together  would  own 
a  total  of  22,913  shares  (or  45.8%  of 
issued  and  outstanding  shares)  in 
Rimbey  Co.,  an  increase  of  2,610  shares 
(or  5.2%)  over  KEFL's  existing 
ownership  share  of  Rimbey  Co. 

KeySpan  Corporation,  et.  al.  (70-10136) 

KeySpan  Corporation  ("KeySpan"), 
KeySpan  Energy  Corporation  ("KeySpan 
Energy"),  KeySpan  Services.  Inc. 
("KSI"),  KeySpan  Business  Solutions, 
Inc.  ("KeySpan  Business  Solutions") 
and  Paulus.  Sokolowski  and  Sartor  LLC 
("PS&S")  (collectively,  Uie 
"Applicants"),  each  at  201  Old  Country 
Road,  Suite  300,  Melville,  New  York, 
11747  have  filed  a  declaration  with  the 
Commission  under  sections  9(a)  and  10 
of  the  Act  and  rule  54  imder  the  Act. 

KeySpan  is  a  registered  holding 
company  under  the  Act.e  KeySpan 
Energy  is  a  direct  wholly-owned 
subsidiary  of  KeySpan.  KSI  is  a  direct, 
wholly-owned  nonutility  subsidiary  of 


*  KeySpan.  a  New  York  corporation,  was  formed 
in  May  1998  as  a  result  of  the  business  combination 
of  KeySpan  Ener^  Corporation,  the  parent  of 
Brooklyn  Union  Gas  Company,  and  certain 
businesses  of  the  Long  Island  Lighting  Company. 
KeySpan  owns  six  natural  gas  public  utility 
companies,  one  electric  public  utility  company  and 
various  other  non-utility  companies. 

? 


KeySpan  Enei^gy.  KeySpan  Business 
Solutions  is  a  direct  wholly-owned 
subsidiary  of  KSI.  PS&S  is  a  direct, 
whoUy-ovmed  nonutility  subsidiary  of 
KeySpan  Business  Solutions.  PS&S 
proposes  to  acquire  all  of  the  issued  and 
outstanding  stock  of  Bard,  Roa  + 
Athanas  Consulting  Engineers,  Inc. 
("BR+A"),  an  unaffiliated  Massachusetts 
corporation  (the  "Transaction"). 

By  order  dated  April  24,  2003,  the 
Commission  released  jurisdiction  over 
the  retention  by  KSI  of  certain 
nonutility  subsidiaries.'^  These 
subsidiaries  engage  in  energy-related 
activities  that  have  been  found 
retainable  under  rule  58  of  the  Act  or 
Commission  precedent.  In  the  KeySpan 
Order,  the  Commission  authorized  KSI, 
over  the  next  five  years,  either  on  a 
stand  alone  basis  or  through  other 
methods,  to  increase  the  percentage  of 
energy-related  revenues  of  PS&S  so  Uiat 
its  revenues  are  substantially  energy- 
related  as  defined  by  Commission  rule 
and/or  precedent. 

Applicants  submit  that  the  purpose  of 
the  Transaction  is  to  increase  the 
percentage  of  enei^-rglated  revenues  of 
PS&S  and  its  subsidiaries,  consistent 
with  the  KeySpan  Order.  Applicants 
represent  that,  based  on  historical  data, 
subsequent  to  the  Transaction,  the 
percentage  of  energy-related  engineering 
revenues  for  KSI  subsidiaries  would  be 
increased  from  65%  to  approximately 
81%  of  total  business  revenues.  In 
addition,  the  Applicants  state  that 
consummation  of  the  Transaction  will 
produce  tangible  benefits  to  the  public, 
investors  and  consumers  by  adding  to 
the  KeySpan  system's  ability  to  compete 
with  exempt  holding  company  systems 
in  the  electric  and/or  gas  utility 
industry,  as  well  as  nonutility 
companies  engaged  in  similar  lines  of 
energy-related  businesses,  and  enhance 
the  ability  of  PS&S  to  obtain  new  clients 
in  the  energy  sector  within  KeySpan's 
existing  geoaraphic  footprint. 

KSI  is  the  nolding  company  of 
KeySpan's  interests  in  a  niunber  of 
nonutility,  "energy-related"  companies 
as  such  term  is  defined  in  rule  58(b)(1) 
of  the  Act  or  pursuant  to  Commission 
precedent.  PS&S  is  one  such  energy- 
related  subsidiary  company  engaged  in 
the  business  of  engineering  and 
consulting  services  relating  to  the 
design  and  permitting  of  energy 
management  systems,  office 
environments  and  equipment 
installations  and  modifications.  PS&S' 
clients  consist  primarily  of  large 
industrial  customers  such  as  utilities. 


'  See  KeySpan  Corporation,  et  al..  Holding 
Company  Act  Rel.  No.  27670  (April  24.  2003) 
("KeySpan  Order"). 


corporate  offices,  hotels,  laboratories, 
warehouses,  pharmaceutical  companies, 
hospitals,  universities  and  power  plants 
primarily  located  in  New  York, 
Pennsylvania  and  New  Jersey.  PS&S 
also  serves  as  a  general  environmental 
and  engineering  consultant  to  major 
utility  companies  in  New  Jersey. 

Applicants  indicate  that  BR+A  is  an 
unaffiliated  Massachusetts  corporation 
in  the  business  of  providing  engineering 
services  primarily  related  to  the:  (1) 
Mechanical,  electrical  and  plumbing 
components  of  heating,  ventilating  and 
air  conditioning  systems;  (2)  design, 
construction,  installation,  maintenance 
and  service  of  newtand  retrofit  heating, 
ventilating,  and  air  conditioning, 
electrical  and  power  systems,  motors, 
pumps,  lighting,  water,  and  plumbing 
systems  for  non-associated  industrial 
and  commercial  customers;  and  (3)  sale, 
installation  and  servicing  of  electric  and 
gas  appliances.  BR+A's  principal  office 
and  operating  location  is  in  Boston, 
Massachusetts  and  the  majority  of  its 
clients  are  based  in  the  Northeast.  BR+A 
also  maintains  sales  and  field  support 
offices  in  New  York,  Philadelphia, 
Baltimore.  Chicago  and  Los  Angeles. 
PS&S  intends  to  acquire  all  01  the 
issued  and  outstanding  shares  of  BR+A 
common  stock  from  its  ten  individual 
shareholders  who  collectively  own 
100%  of  BR+A.  The  acquisition  of 
BR+A  will  be  imdertaken  pursuant  to 
the  terms  of  a  stock  purchase  agreement 
(the  "  Agreement " ) .  Pursuant  to  the 
Agreement.  BR+A  will  be  purchased  for: 
(1)  $32  million  in  cash,  with  an 
additional  $3  million  to  be  deposited    ' 
into  an  escrow  account  and  held  for 
adjustment  based  on  a  subsequent 
determination  of  whether  BR+A  has  met 
certain  financial  criteria  at  the  time  of 
closing,  and  (2)  payment  of  up  to  $14.7 
miUion  in  contingent  consideration, 
subject  to  BR+A's  performance  in 
meeting  certain  target  levels  of  net 
operating  earnings  (excluding  interest 
income)  before  payment  of  interest  and 
income  taxes,  depreciation  and 
amortization  for  the  years  2003  to  200». 
Subsequent  to  the  consummation  of  the 
acquisition,  BR+A  will  become  a  direct, 
whoUy-ovmed  subsidiary  of  PS&S  and 
will  be  converted  to  a  limited  liability 
cornpany. 

PS&S  will  obtain  the  funds  necessary 
to  complete  the  Transaction  from  two 
soiures.  Thirty-five  percent  of  the 
purchase  price  will  be  obtained  fix)m  a 
loan  from  KeySgan  to  KSI  to  KeySpan 
Bvisiness  Solutions  to  PS&S.  The  loan 
will  have  a  matiuity  equal  to  the 
estimated  useful  life-span  of  the  long- 
lived  assets  acquired  in  the  Transaction. 
The  interest  rate  on  the  loan  will  match 
the  interest  rate  being  paid  by  KeySpan 
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on  already  existing  debt  with  a  similar 
maturity.  The  balance  of  the  funds 
needed  by  PS&S  to  complete  the 
Transaction  will  be  obtained  from  a 
capital  contribution  from  KeySpan  to 
KeySpan  Energy  to  KSI  to  KeySpan 
Business  Solutions  to  PS&S. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary.  ~ 

(FR  Doc.  03-17920  Filed  7-15-03;  8:45  am] 
BftXJNG  COOE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48142;  File  No.  SR-CBOE- 
2002-36] 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  Relating  to  Closing-Only 
Transactions 

July  9,  2003. 

On  June  27,  2002,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
,  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-^ 
thereunder,^  a  proposed  rule  change.  On 
April  2,  2003.  the  CBOE  filed 
Amendment  No.  1  that  entirely  replaced 
the  original  rule  filing.  ^  On  April  21, 
2003,  the  Exchange's  rule  proposal  was 
published  for  comment  in  the  Federal 
Register,  as  amended.''  No  comments 
letters  were  received  on  the  proposal. 
This  order  approves  the  proposed  rule 
change. 

CBOE  proposes  to  amend  Exchange 
Rule  5.4  regarding  its  procedures  for 
limiting  transactions  in  options  that 
have  closing-only  restrictions. 
Currently,  the  Exchange  has  the 
authority  to  prohibit  an  opening 
purchase  transaction  in  an  option,  but 
must  seek  approval  through  the  Office 
of  the  Chairman.  The  proposal  would 
change  this  procedure  by  granting  two 
floor  officials,  in  consultation  with  a 
designated  senior  executive  officer  of 
the  Exchange,  the  authority  to  prohibit 
opening  purchase  transactions  for 
equity  options  whenever  the  Exchange 
has  determined  that  an  underlying 


>  15  U.S.C.  78s(b)(l).  , 

2  17  CFR  240.19b-«. 

'  See  Lener  from  Andrew  Spiwak,  Director  Legal 
Divisipn  and  Chief  Enforcement  Attorney,  CBOE,  to 
John  Roeser,  Special  Counsel,  Division  of  Market 
Regulation,  Commission,  dated  April  1,  2003. 

♦  See  Securities  Exchange  Act  Release  No.  47659 
(April  10,  2003).  68  FR  19588. 


security  previously  approved  for 
Exchange  option  transactions  does  not 
meet  the  current  requirements  for 
continuance  of  such  approval.  In 
addition,  the  proposal  would  permit 
certain  specific  types  of  opening 
transactions  by  members  to 
accommodate  the  closing  transactions  of 
other  market  participants.  In  particular, 
the  Exchange  proposes  to  permit:  (i) 
Opening  transactions  by  market-makers 
executed  to  accommodate  closing 
transactions  of  other  market  participants 
and  (ii)  opening  transactions  by  CBOE 
member  organizations  to  facilitate  the 
closing  transactions  of  public  customers 
executed  as  crosses  pursuant  to  and  in 
accordance  with  CBOE  Rule  6.74(b)  or 
(d)  (Crossing  Orders). 

The  Exchange  also  proposes  similar 
procedural  changes  to  Interpretations 
and  Policies  .05  (to  lift  restrictions  on 
opening  transactions  if  the  underlying 
security,  which  previously  did  not  meet 
the  Exchange's  listing  standards,  again 
meets  the  Exchange's  listing  standards), 
.08  (for  securities  consisting  of  shares  or 
other  securities  that  represent  interests 
in  registered  investment  companies 
organized  as  open-end  management 
investment  companies,  unit  investment 
trusts  or  similar  entities)  and  .09  (for 
Trust  Issued  Receipts). 

Finally,  the  CBOE  proposes  to  add 
Interpretation  and  Policy  .11  under 
CBOE  Rule  8.51  regarding  the 
implementation  of  non-firm  mode  for 
options  that  are  restricted  to  closing- 
only  transactions.  When  a  series  or  class 
of  option  is  in  non-firm  mode,  CBOE 
Rule  8.51(e)(4)  requires  the  DPM  and 
floor  officials  to  review  and  reaffirm  the 
condition  of  the  market  every  30 
minutes.  The  proposal  would  provide 
an  exception  to  this  requirement  in 
situations  when  opening  transactions 
have  been  prohibited  in  an  option  and 
the  underlying  security  has  been 
delisted,  and  is  subsequently  traded  on 
the  OTC  Bulletin  Board.  Pink  Sheets  or 
a  similar  trading  system.  Under  these 
circumstances,  the  Exchange  would 
monitor  the  activity  or  condition  of  the 
market  and  the  DPM  and  floor  officials 
would  not  be  required  to  review  and 
reaffirm  the  market  conditions  causing 
the  non-firm  mode  designation  every  30 
minutes. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  ^  and,  in  particular, 


the  requirements  of  section  6  and  the 
rules  and  regulations  thereunder.^ 
Specifically,  the  Commission  believes 
the  proposal  is  consistent  with  the 
section  6(b)(5)  requirements  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts.  and.  in  general,  to 
protect  investors  and  the  public  interest. 
In  particular,  the  Commission  believes 
that  these  procedural  changes  should 
promote  efficiency  regarding 
transactions  in  options  that  have 
closing-only  restrictions.  Further,  the 
Commission  believes  that  the  proposal 
should  provide  a  more  efficient  process 
for  monitoring  market  conditions  in 
options  classes  for  which  opening 
transactions  have  been  restricted  when 
the  imderlying  security  is  delisted. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-2002-36)  is  hereby  approved,  as 
amended. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarlaad, 

Deputy  Secretary. 

[FR  Doc.  03-17923  Filed  7-15-03;  8:45  am] 

8IUJNG  COD6  M10-01-P  > 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48148;  RIe  No.  SR-NQLX- 
2003-05] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  Nasdaq 
Liffe  Markets,  LLC  to  Remove  Rule 
903<cH7)  From  the  Maintenance  Listing 
Standards  and  To  Add  Rule  408(e) 
Relating  to  the  Clearing  Account 
Indicator 

July  9,  2003. 

Pursuant  to  section  19(b)(7)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-7  under  the 
Act.2  notice  is  hereby  given  that  on  Jime 
20,  2003,  Nasdaq  Liffe  Markets.  LLC 
("NQLX")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  nde 
changes  described  in  Items  I.  II.  and  III 
below,  which  Items  have  been  prepared 
by  the  NQLX.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  changes 


^  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


6  15  U.S.C.  78f. 
M5  U.S.C.  78s(h)(2). 
8 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(7). 
2  17CFR240.19b-7. 
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from  interested  persons.  On  June  19 
2003.  NQLX  filed  the  proposed  rule' 
change  with  the  Commodity  Futures 
Trading  Commission  ("CFTC").  together 
with  a  written  certification  under 
section  5c(c)  of  the  Commodity 
Exchange  Act  3  ("CEA")  in  which  NQLX 
indicated  that  the  effective  date  of  the 
proposed  rule  change  would  be  June  27 
2003. 

I.  Self-Regulatory  Organization's 
Description  of  the  Proposed  Rule 
Change 

First,  NQLX  proposes  removing 
NQLX  Rule  903(c)(7)  because  the 
provision  should  have  been  removed  as 
no  longer  relevant  when  previous  rule 
modifications  were  made  and  filed  with 
the  SEC  concerning  NQLX's 
maintenance  listing  standards  for 
security  futiires  on  single  securities 
other  than  shares  of  exchange-traded 
funds,  shares  of  registered  closed-end 
management  investment  companies,  or 
trust-issued  receipts."  Second,  NQLX 
proposes  adding  new  NQLX  Rule  408(e) 
which  would  require  a  member  or 
person  associated  with  a  member  to 
timely  provide  the  appropriate  clearing 
account  indicator  for  a  trade  through 
NQLX's  post  trade  registration  system  if 
the  member  or  person  associated  with 
the  member  fails  to  provide  the 
appropriate  clearing  account  indicator 
at  the  time  of  order  entry. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 
Deleted  text  is  in  brackets. 


Rule  408    Submitting  Orders 

(a)-(d)  No  change. 

(e)  If  at  the  time  of  Order  entry  the 
Member  or  Person  Associated  with  the 
Member  fails  to  provide  the  appropriate 
Clearing  Account  Indicator  as  required 
by  Rules  408(c)(6)  and  (d),  then  the 
Member  or  Person  Associated  with  the 
Member  must  timely  provide  the 
appropriate  Clearing  Account  Indicator 
for  the  trade  through  the  Trade 
Registration  System. 
***** 

Rule  903    Maintenance  Listing 
Standards:  Physically-Settled  Security 
Futures  Contracts 

(a)-(b)  No  change. 

(c)  Maintenance  Standards- 
Underlying  Securities  are  Single 
Securities  Other  than  Shares  of 
Exchange-Traded  Funds,  Shares  of 
Registered  Closed-End  Management 
Investment  Companies,  or  Trust-Issued 


Receipts:  When  the  underlying  of  a 
physically-settled  Security  Futures 
Contract  is  a  single  seciuity  other  than 
shares  of  exchange-traded  funds,  shares 
of  registered  closed-end  management 
investment  companies,  or  trust-issued 
receipts,  to  list  a  new  delivery  month  of 
the  Seciuity  Futures  Contract,  the  single 
security  must: 

(l)-(5)  No  change. 

(6)  have  a  market  price  per  security  of 
at  least  $3.00  (calculated  by  the  closing 
price  reported  on  the  primary  market  on 
which  the  underlying  security  trades) 
on  the  trading  day  immediately  before 
listing  a  new  delivery  month[;  and]. 

[(7)  to  satisfy  Rule  903(c)(6)(iv)  for  a 
second,  consecutive  six  calendar-month 
period,  the  price  of  the  underlying 
security  must  be  at  least  $4.00.] 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

NQLX  has  prepared  statements 
concerning  the  piupose  of,  and  basis  for, 
the  proposed  rule  change,  burdens  on 
competition,  and  comments  received 
from  members,  participants,  and  others. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  Item 
IV  below.  These  statements  are  set  forth 
in  sections  A,  B,  and  C  below. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 


3  7U.S.C7a-2(c). 

*See  Sacurifies  Exchange  Act  Release  No.  47675 
(April  14,  2003).  68  FR  19591  (April  21,  2003). 


1.  Purpose 

NQLX  proposes  removing  NQLX  Rule 
903(c)(7)  from  its  maintenance  listing 
standards  for  security  futures  on  single 
securities  other  than  shares  of  exchange- 
traded  funds,  shares  of  registered 
closed-end  management  investment 
companies,  or  trust-issued  receipts. 
NQLX  previously  amended  Rule 
903(c)(6)  to  allow  for  the  listing  of  a  new 
delivery  month  for  a  security  futures 
product  if  the  underlying  securities 
have  reported  at  least  a  $3.00  per  share 
closing  price  on  their  primary  market  on 
the  trading  day  immediately  before  the 
listing  of  the  new  delivery  month.s 
When  NQLX  Rule  903(c)(6)  was 
amended,  NQLX  Rule  903(c)(7),  which 
was  a  related  provision,  should  have 
been  removed  as  no  longer  applicable  or 
relevant.  Therefore,  NQLX  states  that 
the  proposed  removal  of  NQLX  Rule 
903(c)(7)  merely  eliminates  a  provision 
that  no  longer  serves  any  purpose,  nor 
makes  any  sense,  because  of  the 


previous  amendments  made  to  NQLX 
Rule  903(c)(6). 

hi  addition,  new  NQLX  Rule  403(e)  is 
intended  to  make  explicit  that,  if  at  the 
time  of  order  entry,  an  NQLX  member 
or  person  associated  with  an  NQLX 
member  fails  to  provide  the  appropriate 
clearing  accoimt  indicator  {e.g.,  the  type 
of  clearing  accoimt:  firm  account, 
customer  account,  or  market  maker 
account)  as  required  by  NQLX  Rules 
408(c)(6)  and  (d),  then  the  member  or 
person  associated  with  the  member 
must  timely  provide  the  appropriate 
clearing  account  indicator  for  the  trade 
through  NQLX's  trade  registration 
system  before  the  clearing  organization 
accepts  and  registers  the  trade.  NQLX 
believes  that  new  NQLX  Rule  408(e) 
will  help  enhance  its  trade  audit  trail 
and  trade  processing  and  clearing  by 
requiring  members  to  ensure  that  proper 
clearing  account  indicators  are  provided 
to  the  clearing  organization  for  executed 
trades. 

NQLX  believes  that  these  proposed 
rule  changes  are  consistent  with  the 
requirements  under  section  6(h)(3)  of 
the  Act  6  and  the  criteria  under  section 
2(a)(l)(D)(i)  of  the  CEA,^  as  modified  by 
joint  orders  of  the  Commission  and  the 
CFTC,8  and  that  its  listing  standards  are 
no  less  restrictive  than  comparable 
listing  standards  for  options  traded  on  a 
national  securities  exchange  or  national 
securities  association.^ 

2.  Statutory  Basis 

NQLX  files  the  proposed  rule  changes 
pursuant  to  section  19(b)(7)  of  the  Act." 
NQLX  believes  that  the  proposed  rule 
changes  are  consistent  with  the 
requirements  of  the  Commodity  Futures 
Modernization  Act  of  2000,"  including 
the  requirement  that  trading  in  a  listed 
security  futures  is  not  readily 
susceptible  to  manipulation  of  its  price 
nor  to  causing  or  being  used  to 
manipulate  the  price  of  the  underlying 
security,  options  on  the  security,  or 
options  on  a  group  or  index  including 
the  security.  12  NQLX  further  believes 
that  its  proposed  rule  changes  comply 
with  the  requirements  under  section 


5/d. 


•15U.S.C.  78j[h)(3). 

'7U.S.C.2(a)(l)(D)(i). 

"See  Joint  Order  Granting  the  Modification  of 
Listing  Standards  Requirements  (American 
Depository  Receipts),  Securities  Exchange  Act 
Release  No.  44725  (Aug.  20.  2001),  and  Joint  Oder 
Granting  the  Modification  of  Listing  Standards 
Requirements  (Exchange  Traded  Funds,  Trust 
Issued  Receipu  and  Shares  of  Closed-End  Funds), 
Securities  Exchange  Act  Release  No.  46090  (June 
19,  2002),  67  FR  42760  (June  25,  2002). 

•l5U.S.C.78f(h)(3)(C). 

»015U.S.C78s(b)(7). 

"P.L.  106-554.  114  SUt.  2763  (2000). 

»M5  U.S.C.  78f(h)(3)(H). 
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6(h)(3)  of  the  Act  13  and  the  criteria 
■under  section  2(a)(l)P)(i)  of  the  CEA," 
as  modified  by  joint  orders  of  the 
Commission  and  the  CFTC.  In  addition, 
NQLX  believes  that  its  proposed  rule 
changes  are  consistent  with  the 
provisions  of  section  6  of  the  Act,**  in 
general,  and  section  6(b)(5)  of  the  Act,'* 
in  particular,  which  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NQLX  does  not  believe  that  the 
proposed  rule  changes  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  of  Comments  on  the 
Proposed  Rale  Change  Received  From 
Members,  Participants,  or  Others 

NQLX  neither  solicited  nor  received 
written  comment  on  the  proposed  rule 
changes. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  on  June  27,  2003.  Within  60 
days  of  the  date  of  effectiveness  of  the 
proposed  rule  changes,  the  Commission, 
after  consultation  with  the  CFTC,  may 
summarily  abrogate  the  proposed  rule 
changes  and  require  that  the  proposed 
rule  changes  be  refiled  in  accordance 
with  the  provisions  of  section  19(b)(1)  of 
theAct.17 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
-submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  conflicts  with  the 
Act.  Persons  making  written 
submissions  should  file  nine  copies  of 
the  submission  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  to  the 
following  e-mail  address:  rule- 
comments@sec.gov.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vdthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  these  filings  also  will 
be  available  for  inspection  and  copying 
at  the  principal  office  of  NQLX.  All 
submissions  should  refer  to  File  No. 
SR-NQLX-2003-05  and  should  be 
submitted  by  August  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-17924  Filed  7-15-03;  8:45  am] 

BtLUNG  COOE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48137;  File  No.  SR-NASD- 
2002-80] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  to  Require  an  Issuer's 
Audit  Committee  or  Another 
Independent  Body  of  ttte  Board  of 
Directors  to  Approve  Related  Party 
Transactions 

July  8,  2003. 

Pxu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  1 1 , 
2002,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  hic.  (."Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1,  II,  and  HI  below,  which  Items 
have  been  prepared  by  Nasdaq.  On 
December  30.  2002,  Nasdaq  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.-^  The  Commission  is  publishing 
this  notice  to  solicit  conmients  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 


"15  U.S.C.  78flh)(3). 
•«7  U.S.C.  2(a)(l)(D)(i). 
"  15  U.S.C.  78f. 
"IS  U.S.C.  78f(b)(5). 
"  15  U.S.C.  78s(b)(l). 


'•17  CFR  200.30-3{a)(75). 

'  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

'  See  letter  from  John  D.  Nachman,  Senior 
Attorney,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  dated  December  30,  2002 
("Amendment  No.  1"). 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  require  an  issuer's 
audit  committee  or  another  independent 
body  of  the  board  of  directors  to 
approve  related  party  transactions. 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are  in 
brackets. 


Rule  4350.  Qualitative  Listing 
Requirements  for  Nasdaq  National 
Market  and  Nasdaq  SmallCap  Market 
Issuers  Except  for  Limited  Partnerships 

(a) — (g)  No  change. 

(h)  Conflicts  of  Interest. 

Each  Issuer  shall  conduct  an 
appropriate  review  of  all  related  party 
transactions  on  an  ongoing  basis  and 
[shall  utilize]  all  such  transactions  must 
be  approved  by  the  company's  audit 
committee  or  another  [comparable] 
independent  body  of  the  board  of 
directors  [for  the  review  of  potential 
conflict  of  interest  situations  where 
appropriate].  For  purposes  of  this  rule, 
the  term  "related  party  transaction" 
shall  refer  to  transactions  required  to  be 
disclosed  pursuant  to  SEC  Regulation 
S-K.  Item  404. 

(i) — (1)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  expand  Nasdaq's  conflict  of 
interest  rule.  Rule  4350(h).  This  rule 
currently  provides  that  an  issuer  must 
conduct  an  appropriate  review  of  all 
related  party  transactions  on  an  ongoing 
basis  and  utilize  its  audit  committee  or 
comparable  body  of  the  board  of 
directors  for  the  review  of  potential 
conflicts  of  interest.  Nasdaq  is 
proposing  to  expand  this  rule  by 
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requiring  the  audit  committee  or 
anodier  independent  body  of  the  board 
of  directors  to  approve,  rather  than 
merely  review,  related  party 
transactions.*  Of  course,  all  directors 
that  review  and  approve  a  related  party 
transaction  must  not  only  be 
independent  as  specified  under  Nasdaq 
rules  but  also  disinterested  in  the 
transaction.  Nasdaq  believes  that 
requiring  approval  of  such  transactions 
will  improve  investor  protection. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act.s  in 
general,  and  with  section  15A(b)f6)  of 
the  Act.s  in  particular,  in  that  the 
proposed  rules  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices  and,  in  general,  to  protect 
investors  and  the  public  interest.  As 
previously  mentioned,  the  proposed 
rule  change  is  designed  to  improve 
investor  protection. 

B.  Self-Regulatory  Orgawzation's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
'  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  SoUdtatiiHi  (tf  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  amended 
proposal  is  consistent  with  the  Act. 
Persons  making  vmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofBce  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-80  and  should  be 
submitted  by  August  6,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-17926  Filed  7-15-03;  8:45  am] 

BIUING  CODE  8010-01-* 


♦  For  purposes  of  Rule  4350(h).  the  term  "related 
party  transaction"  shall  refer  to  transactions 
required  to  be  disclosed  pursuant  to  SEC  Regulation 
S-K.  Item  404. 

5 15  U.S.C.  780-3. 

6  15U.$£.  78o-3(b)(6). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48141 ;  File  No.  SR-NSCC- 
2003-12] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Availability  of 
Trade  Data  to  Members  for  Listed  and 
OTC  Processing 

July  8,  2003. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,i  notice 
is  hereby  given  that  on  Jime  16,  2003, 
the  National  Securities  Clearing 
Corporation  ("NSCC")  filed  a  proposed 
rule  change  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  June  24,  2003,  amended  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  primarily  by  NSCC. 
The  Commission  is  publishing  this 


''17CFR200.30-3(a)(12). 
•  15  U.S.C.  78sfb)(l). 


notice  to  solicit  comments  on  the 
proposed  rule  change  bom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  make 
technical  modifications  to  NSCC's  trade 
comparison  rules  and  procedures  to 
clarify  (1)  the  format,  availability,  and 
content  of  trade  data  available  to  its 
participants  and  (2)  that  NSCC  will  no 
longer  provide  trade  comparison 
processing  for  New  York  Stock 
Exchange  ("NYSE")  and  American 
Stock  Exchange  ("Amex")  equity  trades. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change. 

The  purpose  of  the  proposed  rule 
change  is  to  make  technical  changes  to 
NSCC's  rules  and  procedures  to  conform 
them  to  actual  practice.  NSCC  issues 
transaction  information  known  as 
"output"  to  its  members  in  various 
formats  and  at  difierent  intervals 
throughout  the  day.  The  changes  make 
it  clear  that  the  frequency  and 
availability  of  such  information  is 
dependent  on  the  format  of  the  output. 

Historically,  NSCC's  reporting  of 
equity  trading  activity  on  behalf  of 
various  participants  and  marketplaces 
was  limited  to  reporting  at  the  end  of 
the  trading  processing  day,  with  report 
output  produced  to  participants  and 
marketplaces  in  both  a  print  image 
("PI")  and  machine  readable  output 
("MRO")  form. 

With  PI  output,  data  appears  as  a 
formatted  report  with  predefined 
columns  of  information.  Pl-formatted 
information  is  "reader  fiiendly," 
includes  both  activity  and  total  fields, 
and  is  usually  produced  at  end-of-day, 
reflecting  the  total  activity  reported  by 
the  participant  for  that  processing  day. 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 
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MRO  consists  of  a  continuous  strand  of 
data  and  the  receiver  uses  an  NSCC- 
defined  record  layout  that  identifies 
each  specific  field  of  data  to  populate 
the  information  into  its  own  internal 
reports.  MRO  contains  additional  fields 
of  useful  data  that  do  appear  on  PI 
output.  Participants  that  use  MRO  may 
receive  multiple  transmissions  of  data 
throughout  the  processing  day  and  each 
transmission  of  data  generally  reflects 
activity  only.  Participants  accimiulate 
their  intraday  output  files  from  NSCC 
throughout  the  day,  and  the  sum  of  the 
acciunulated  files  represents  their  total 
activity  reported  to  NSCC  for  that 
processing  day. 

NSCC  is  also  clarifying  its  rules  to 
indicate  that  NSCC  performs 
comparison  processing  only  for  over- 
the-coimter  and  non-NYSE/Amex 
trades.  NSCC's  rules  previously 
provided  that  when  the  NYSE  and  the 
Amex  provided  comparison  processing, 
NSCC  would  no  longer  perform  these 
functions  for  securities  traded  on  these 
exchanges.  Since  the  NYSE  and  Amex 
now  provide  this  function,  references  to 
comparison  processing  for  NYSE  and 
Amex  equities  are  being  deleted. 

NSCC  oelieves  that  this  proposed  rule 
change  is  consistent  with  the  provisions 
of  section  17A  of  the  Act  ^  and  the  rules 
and  regulations  thereimder  because 
NSCC's  rules  will  more  accurately 
reflect  the  availability  of  trade  reporting 
and  trade  comparison  output.  Therefore, 
the  proposed  rule  change  should 
enhance  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(iii)  of  the  Act*  and 
Securities  Exchange  Act  Rule  19b- 


4(f)(4)^  because  it  effects  a  change  in  an 
existing  NSCC  service  that  does  not 
adversely  affect  the  safeguarding  of 
seciuities  or  funds  in  NSCC's  control  or 
for  which  NSCC  is  responsible  and  does 
not  significantly  affect  NSCC's  or  its 
participants'  respective  rights  or 
obligations.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Conunission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW., 
Washington,  DC  20549-0069. 
Comments  may  also  be  submitted 
electronically  at  the  follovydng  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2003-12.  This  file  number 
should  be  included  on  the  subject  Une 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  iniiardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  with  the  Commission,  and  all 
written  conununications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  NSCC's 
principal  office.  All  submissions  should 
refer  to  File  No!  SR-NSCC-2003-12  and 
should  be  submitted  by  August  6,  2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-17921  FUed  7-15-03;  8:45  am] 

B«.UNG  CODE  W10-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48135;  FHe  No.  SR-Pttlx- 
2003-21] 

Self-Regulatory  Organlzattons;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  a  Disclaimer  by 
Susquehanna  Indices,  LLP 

July  7,  2003. 

On  April  2,  2003,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b1(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
adopt  new  Rule  1104A,  Susquehanna 
Indices,  LLP  Indexes,  to  provide  a 
disclaimer  with  regards  to  SIG 
Investment  Managers  Index"^^ 
("Index").  On  May  23,  2003,  the  Phlx 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  ^  The  proposed 
rule  change,  as  amended,  was  published 
in  the  Federal  Register  on  June  4,  2003."* 
This  order  approves  the  amended 
proposed  rule  change. 

Tne  Commission  rinds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.5  Specifically,  the 
Commission  believes  that  the  proposal 
is  consistent  with  section  6(b)(5)  of  the 
Act,6  which  requires,  among  other 
things,  that  the  Exchange's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  notes  that  the 
Exchange  filed  the  proposed  rule  change 
pursuant  to  a  license  agreement 
requirement  with  Susquehanna  Indices, 
LLP  ("SI"),  and  the  disclaimer  provision 
would  generally  provide  that  SI  makes 
no  warranty,  express  or  implied,  as  to 
the  results  or  data  to  be  obtained  by  any 
person  or  entity  regarding  the  Index. 
The  Comjnission  believes  that  the  Phbc's 


»15  U.S.C.  78q-l. 

«15  U.S.C.  78s(bK3)(A)(iii). 


5  17  CFR  240.19b-4(f)(l). 
» 17  CFR  200.30-3(a)(12). 


» 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  Carla  Bebnfeldt,  Director.  Legal 
Department  New  Product  Development  Group, 
Phlx,  to  Lisa  N.  Jones,  Attorney,  Division  of  Market 
Regulation,  Commission,  dated  May  22,  2003 
("Amendment  No.  1"). 

*  Securities  Exchange  Act  Release  No.  47937  (May 
28.  2003),  68  FR  33555. 

^  In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  fonnation.  15  U.S.C.  78c(f). 

•15  U.S.C  78f(b)(5). 
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proposed  disclaimer  provision  is  similar 
to  the  disclaimer  provisions  provided  in 
other  exchanges'  rules  relating  to 
specified  index  options,  and  therefore 
raises  no  novel  regulatory  issues. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Phlx-2003- 
21),  as  amjended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-17922  Filed  7-15-03;  8:45  am] 


BILUNa  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  3*-48144;  RIe  No.  SR-Phlx- 
2003-31] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
to  Amend  the  Exchange's  Rule  229  to 
Provide  for  the  Automatic  Execution  of 
Odd-lot  Market  and  Marketable  Limit 
Orders  Received  Over  PACE  During 
Locked  and  Crossed  Markets 

July  9,  2003. 

On  April  23,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b^ 
thereunder,  2  a  proposed  rule  change  to 
amend  Phlx  Rule  229,  Supplementary 
Material  .08,  to  modiiy  the  Philadelphia 
Stock  Exchange  Automated 
Communication  and  Execution 
("PACE")  System  to  provide  for  the 
automated  execution  of  odd-lot  market 
and  marketable  limit  orders  received 
over  the  PACE  System  during  locked 
and  crossed  markets.  When  the  PACE 
Quote  3  is  locked,  odd-lot  market  and 
marketable  limit  orders  entered  after  the 


'  15  U.S.C.  78s(b)(2). 

*17CFR200.30-3(a)(12). 

M5  U.S.C.  78s(b)(l). 

2l7CFR240.19b-4. 

'  The  PACE  Quote  is  the  best  bid/ask  quote 
among  the  American  Stock  Exchange,  Boston  Stock 
Exchange,  Cincinnati  Stock  Exchange,  Chicago 
Stock  Exchange,  New  York  Stock  Exchange.  Pacific 
Exchange  or  Philadelphia  Stock  Exchange,  or  the 
IntermaHcef  Trading  System/Computer  Assisted 
Executicm  System  ("ITS/CAES")  quote,  as 
appropriate.  The  Phlx  has  represented  Uiat  \he 
proposal,  including  the  PACE  quote,  would  not 
include  Nasdaq  securities.  Telephone  conversation 
between  Murray  L.  Ross,  Vice  President  and 
Secretary,  Phlx,  and  Cyndi  Rodriguez,  Special 
Counsel,  Division  of  Market  Regulation, 
Commission,  on  July  1,  2t»03. 


opening  will  be  executed  at  the  locked 
price.  If  the  PACE  Quote  is  crossed, 
odd-lot  orders  will  be  executed 
automatically  at  the  mean  of  the  crossed 
bid  and  offer  if  the  bid  is  higher  than  the 
offer  by  $.05  or  less,  or  manually  at  the 
price  of  the  next  unlocked  and 
uncrossed  PACE  Quote  if  the  bid  is 
higher  than  the  offer  by  more  than  $.05. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  4,  2003.'»  The 
Commission  received  no  comments  on 
the  proposal. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  Specifically,  the 
Commission  finds  that  the  proposed 
rule  change  promotes  the  objectives  of 
section  6(b)(5)  of  the  Act,^  which 
requires,  among  other  things,  that  the 
rules  of  the  Exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regidating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  Act  because  the  Exchange's 
proposed  process  for  handling  odd-lot 
market  and  marketable  limit  orders  after 
the  opening  should  increase  the 
efficiency  of  order  handling  by  relieving 
the  burden  of  specialists  of  dealing  with 
manual  orders  of  less  than  a  round  lot 
during  periods  of  locked  and  crossed 
markets.  Additionally,  the  Commission 
notes  that  the  Exchange  represents  that 
the  proposed  rule  change  will  improve 
and  enhance  order  execution  quality  by 
reducing  order  execution  time  while 
simultaneously  ensuring  that  orders 
receive  the  best  bid  or  offer.  Finally,  the 
Commission  notes  that  the  proposed 
rule  change  is  similar  to  that  of  the 
American  Stock  Exchange  LLC  ^  and 
therefore  raises  no  novel  regulatory 
issues. 


*  See  Securities  Exchange  Act  Release  No.  47942 
(May  29,  2003),  68  FR  33557  Oune  4,  2003). 

'  In  approving  this  proposed  rule  change,  the 
Commission  notes  diat  it  has  considered  die 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f) 

«15  U.S.C.  78f(b)(5). 

'  See  Seciuities  Exchange  Act  Release  No.  46304 
(August  2,  2002),  67  FR  51903  (August  9,  2002). 


It  Is  therefore  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-Phbc-2003- 
31)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-17925  Filed  7-15-03;  8:45  am] 

BHJJNG  CODE  a010-01-f> 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3521] 

State  of  Net>ra8ka 

Thayer  Coimty  and  the  contiguous 
counties  of  Clay,  Filhnore,  Jefferson, 
Nuckolls,  and  Saline  in  the  State  of 
Nebraska;  and  Republic  and  Washington 
Counties  in  the  State  of  Kansas 
constitute  a  disaster  area  due  to  severe 
storms,  hail,  flooding,  and  tornadoes 
that  occurred  on  June  22  and  June  23, 
2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  8,  2003  and  for 
economic  injiuy  until  the  close  of 
business  on  April  12,  2004  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  3  Office, 
4400  Amon  Carter  Boulevard,  Suite  102 
Forth  Worth,  TX  76155. 
The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewtiere  .. 

5.625 
2  812 

Homeowners      without     credit 

available  elsewhere  .... 

Businesses  with  credit  avaiiat)ie 
elsewhere  

5.906 
2953 

Businesses  arnJ  non-profit  orga- 
nizations without  credH  avail- 
able elsewhere  

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

5.500 
2.953 

For  Economic  Injury; 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

The  numbers  assigned  to  this  disaster 
for  physical  damage  are  352111  for 
Nebraska  and  352211  for  Kansas.  For 
economic  injury,  the  niunbers  are 
9W2400  for  Nebraska  and  9W2500  for 
Kansas. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


"15  U.S.C.  78s(b)(2). 

» 1 7  CFR  200.30-3(a)(12). 
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Dated:  July  10,  2003 
Hector  V.  Barreto, 
Administrator. 

(FR  Doc.  03-17965  Filed  7-15-03;  8:45  am] 
BNJJNG  CODE  802S-01-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Extension  of  Deadline  for 
Submission  of  Petitions  for  the  2003 
Annual  GSP  Product  and  Country 
Eligibility  Practices  Review 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice. 

SUMMARY:  This  notice  extends  the 
deadline  for  the  submission  of  petitions 
for  the  2003  Annual  GSP  Product  and 
Counlry  Eligibility  Practices  Review  to 
September  2,  2003.  Notification  of 
which  petitions  are  accepted  for  the 
2003  Annual  GSP  Review  and  of  other 
relevant  dates  will  be  published  in  the 
Federal  Register. 
ADDRESSES:  Submit  petitions  by 
electronic  mail  (e-mail)  to 
FR0081@ustr.gov.  If  unable  to  submit 
petitions  by  e-mail,  contact  the  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative  (USTR), 
1724  F  Street,  NW.,  Room  F-220. 
Washington,  DC  20508,  at  (202)  395-" 
6971^ 

FOR  FURTHER  INFORMATION  CONTACT:  The 
GSP  Subcommittee,  Office  of  the  United 
States  Trade  Representative  (USTR), 
1724  F  Street,  NW.,  Room  F-220, 
Washington,  DC  20508.  The  telephone 
number  is  (202)  395-6971  and  the 
facsimile  number  is  (202)  395-9481. 
SUPPLEMENTARY  INFORMATION:  The  GSP 
provides  for  the  duty-free  importation  of 
designated  articles  when  imported  from 
beneficiary  developing  countries.  The 
GSP  is  authorized  by  Title  V  of  the 
Trade  Act  of  1974  (19  U.S.C.  2461,  ef 
seq.),  as  amended  (the  "Trade  Act"), 
and  is  implemented  in  accordance  with 
Executive  Order  11888  of  November  24, 
1975,  as  modified  by  subsequent 
Executive  Orders  and  Presidential 
Proclamations. 

2003  Annual  GSP  Review 

The  GSP  regulations  (15  CFR  part 
2007)  provide  the  schedule  of  dates  for 
conducting  an  annual  review,  unless 
otherwise  specified  by  Federal  Register 
notice.  Notice  is  hereby  given  that,  in 
order  to  be  considered  in  the  2003 
Annual  GSP  Product  and  Country 
Eligibility  Practices  Review,  all  petitions 
to  modify  the  list  of  articles  eligible  for 


duty-free  treatment  under  GSP  or  to 
review  the  GSP  status  of  any  beneficiary 
developing  country  must  be  received  by 
the  GSP  Subcommittee  of  the  Trade 
Policy  Staff  Committee  no  later  than  5 
p.m.  on  September  2,  2003.  Petitions 
submitted  after  the  extended  deadline 
will  not  be  considered  for  review. 

Interested  parties,  including  foreign 
governments,  may  submit  petitions  to: 

(1)  Designate  additional  articles  as 
eligible  for  GSP  benefits,  including  to 
designate  articles  as  eligible  for  GSP 
benefits  only  for  countries  designated  as 
least-developed  beneficiary  developing 
countries,  or  only  for  countries 
designated  as  beneficiary  sub-Saharan 
Afiican  countries  under  the  Afiican 
Growth  and  Opportunity  Act  (AGO A); 

(2)  withdraw,  suspend  or  limit  the 
application  of  duty-free  treatment 
accorded  under  the  GSP  with  respect  to 
any  article,  either  for  all  beneficiary 
developing  countries,  least-developed 
beneficiary  developing  countries  or 
beneficiary  sub-Saharan  African 
countries,  or  for  any  of  these  countries 
individually;  (3)  waive  the  "competitive 
need  limitations"  for  individual 
beneficiary  developing  countries  with 
respect  to  specific  GSP-eligible  articles 
(these  limits  do  not  apply  to  either  least- 
developed  beneficiary  developing 
countries  or  beneficiary  sub-Saharan 
African  countries);  and  (4)  otherwise 
modify  GSP  coverage.  As  specified  in  15 
CFR  2007.1,  all  product  petitions  must 
include  a  detailed  description  of  the 
product  and  the  subheading  of  the 
Harmonized  Tariff  Schedule  (HTS)  of 
the  United  States  under  which  the 
product  is  classified. 

Any  person  may  also  submit  petitions 
to  review  the  designation  of  any 
beneficiary  developing  country, 
including  any  least-developed 
beneficiary  developing  coimtry,  with 
respect  to  any  of  the  designation  criteria 
listed  in  sections  502(b)  or  502(c)  of  the 
Trade  Act  (19  U.S.C.  2462(b)  and  (c)) 
(petitions  to  review  the  designation  of 
beneficiary  sub-Saharan  Afiican 
countries  are  considered  in  the  Annual 
Review  of  the  AGOA,  a  separate 
administrative  process  not  governed  by 
the  GSP  regulations).  Such  petitions 
must  comply  with  the  requirements  of 
15  CFR  2007.0(b). 

Requirements  for  Submissions 

All  such  submissions  must  conform  to 
the  GSP  regulations  set  forth  at  15  CFR 
part  2007,  except  as  modified  below. 
These  regulations  are  reprinted  in  "A 
Guide  to  the  U.S.  Generalized  System  of 
Preferences  (GSP)"  (August  1991)  ("GSP 
Guidebook"),  available  at  http:// 
www.ustr.gov.  Any- person  or  party 
making  a  submission  is  strongly  advised 


to  review  the  GSP  regulations. 
Submissions  that  do  not  provide  the 
information  required  by  sections  2007.0 
and  2007.1  of  the  GSP  regulations  will 
not  be  accepted  for  review,  except  upon 
a  detailed  showing  in  the  submission 
that  the  petitioner  made  a  good  faith 
effort  to  obtain  the  information  required. 
Petitions  with  respect  to  waivers  of  the 
"competitive  need  limitations"  must 
meet  the  information  requirements  for 
product  addition  requests  in  section 
2007.1(c)  of  the  GSP  regulations.  A 
model  petition  format  is  available  fi^m 
the  GSP  Subcommittee  and  is  included 
in  the  GSP  Guidebook.  Petitioners  are 
requested  to  use  this  model  petition 
format  so  as  to  ensure  that  all 
information  requirements  are  met. 
Furthermore,  interested  parties 
submitting  petitions  that  request  action 
with  respect  to  specific  products  should 
list  on  the  first  page  of  the  petition  the 
following  information  after  typing 
"2003  Annual  GSP  Review":  (1)  The 
requested  action;  (2)  the  HTS 
subheading  in  which  the  product  is 
classified;  and  (3)  if  applicable,  the 
beneficiary  developing  country. 

Petitions  and  requests  must  oe 
submitted,  in  English,  to  the  Chairman 
of  the  GSP  Subcommittee,  Trade  Policy 
Staff  Committee,  and  must  be  received 
no  later  than  September  2,  2003. 
Submissions  in  response  to  this  notice 
will  be  available  for  public  inspection 
by  appointment  with  the  staff  of  the 
USTR  Public  Reading  Room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6.  ff  the  submission  contains 
business  confidential  information,  a 
non-confidential  version  of  the 
submission  must  also  be  submitted  that 
indicates  where  confidential 
information  was  redacted  by  inserting 
asterisks  where  material  was  deleted.  In 
addition,  the  confidential  submission 
must  be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  large,  bold  letters 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  public 
version  that  does  not  contain  business 
confidential  information  must  also  be 
clearly  marked  in  large,  bold  letters  at 
the  top  and  bottom  of  each  and  every 
page  (either  "PUBLIC  VERSION"  or 
"NON-CONFIDENTL\L"). 

In  order  to  facilitate  prompt      ' 
consideration  of  submissions,  USTR 
strongly  urges  and  prefers  electronic 
mail  (e-mail)  submissions  in  response  to 
this  notice.  Hand-delivered  submissions 
will  not  be  accepted.  E-mail 
submissions  should  be  single  copy 
transmissions  in  English  with  the  total 
submission  including  attachments  not 
to  exceed  50  pages  in  12-point  type  and 
3  megabytes  as  a  digital  file  attached  to 


(I 


an  e-mail  transmission.  E-mail 
submissions  should  use  the  following 
subject  line:  "2003  Annual  GSP 
Review-Petition."  Documents  must  be 
submitted  as  either  WordPerfect 
{••.MVPD'p.  MSWord  {".DOC"),  or  text 
(".TXT")  file.  Docimients  should  not  be 
submitted  as  electronic  image  files  or 
contain  imbedded  images  (for  example, 
".JPG".  "PDF".  ".BMP",  or  ".GIF")  as 
these  type  files  are  generally  excessively 
large.  E-mail  submissions  containing 
such  files  may  not  be  accepted. 
Supporting  dociunentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel,  pre-formatted  for  printing 
on  8V2  X  11  inch  paper.  To  the  extent 
possible,  any  data  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 
not  as  separate  files. 

For  any  dociunent  containing 
business  confidential  information 
submitted  as  an  electronic  attached  file 
to  an  e-mail  transmission,  in  addition  to 
the  proper  marking  at  the  top  and 
bottom  of  each  page  as  previously 
specified,  the  filename  of  the  business 
confidential  version  should  begin  with 
the  characters  "BC-".  and  the  file  name 
of  the  public  version  should  begin  with 
the  characters  "P-".  The  "P-"  or  "BC-" 
should  be  followed  by  the  name  of  the 
person  or  party  (government,  company, 
union,  association,  etc.)  submitting  the 
petition.  Submissions  by  e-mail  should 
not  include  separate  cover  letters  or 
messages  in  the  message  area  of  the  e- 
mail;  information  that  might  appear  in 
any  cover  letter  should  be  included 
directly  in  the  attached  file  containing 
the  submission  itself.  The  electronic 
mail  address  for  these  submissions  is 
FROOdl@ustr.gov.  Documents  not 
submitted  in  accordance  with  the  GSP 
regulations  as  modified  by  these 
instructions  might  not  be  considered  in 
this  review. 

Public  versions  of  all  dociunents 
relating  to  this  review  will  be  available 
for  review  approximately  30  days  after 
the  due  date  by  appointment  in  the 
USTR  Public  Reading  Room,  1724  F 
Street  NW.,  Washington,  DC. 
Availability  of  dociunents  may  be 
ascertained,  and  appointments  may  be 
made  from  9:30  a.m.  to  noon  and  1  p.m. 
to  4  p.m.,  Monday  through  Friday,  by 
calling  (202)  395-6186. 
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Steven  Falken, 

Executive  Director  for  GSP  Program. 
Chairman.  GSP  Subcommittee. 
[FR  Doc.  03-17995  Filed  7-15-03;  8:45  am) 
BILUNQ  CODE  3190-01-^ 


OFHCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP):  Initiation  of  a  Review  To 
Consider  ttie  Designation  of  the 
People's  Democratic  Republic  of 
Algeria  as  a  Beneficiary  Developing 
Country  Under  the  GSP 

agency:  Office  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  and  solicitation  of  public 
comment  with  respect  to  the  eligibility 
of  People's  Democratic  Republic  of 
Algeria  (Algeria)  for  the  GSP  program. 

SUMMARY:  This  notice  announces  the 
initiation  of  a  review  to  consider  the 
designation  of  Algeria  as  a  beneficiary 
developing  coimtry  under  the  GSP 
program  and  solicits  public  comment 
relating  to  the  designation  criteria. 
Comments  are  due  August  15.  2003  in 
accordance  with  the  requirements  for 
submission  explained  below. 
ADDRESSES:  Submit  comments  by 
electronic  mail  (e-mail)  to 
FR0045@ustr.gov.  For  assistance  or  if 
unable  to  submit  comments  by  e-mail, 
contact  the  GSP  Subcommittee.  Office  of 
the  United  States  Trade  Representative 
(USTR).  1724  F  Street.  NW.,  Room  F- 
220,  Washington,  DC  20508,  at  (202) 
395-6971. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  GSP  Subcommittee.  Office 
of  the  United  States  Trade 
Representative  (USTR),  1724  F  Street, 
NW.,  Room  F-220,  Washington,  DC 
20508.  The  telephone  number  is  (202) 
395-6971  and  the  facsimile  number  is 
(202)  395-9481.. 

SUPPLEMENTARY  INFORMATION:  The  GSP 
Subcommittee  of  the  Trade  Policy  Staff 
Committee  (TPSC)  has  initiated  a  review 
in  order  to  make  a  recommendation  to 
the  President  as  to  whether  Algeria 
meets  the  eligibility  criteria  of  the  GSP 
statute,  as  set  out  below.  After 
considering  the  eligibility  criteria,  the 
President  is  authorized  to  designate 
Algeria  as  a  beneficiary  developing 
coimtry  for  purposes  of  the  GSP. 
Interested  parties  are  invited  to  submit 
comments  regarding  the  eligibility  of 
Algeria  for  designation  as  a  GSP 
beneficiary  developing  country. 
Submissions  should  comply  with  15 
CFR  part  2007  and  the  instructions  that 
follow. 

Eligibility  Criteria 

The  trade  benefits  of  the  GSP  are 
available  to  any  country  that  the 
President  designates  as  a  GSP 
"beneficiary  developing  coimtry."  In 
designating  countries  as  GSP  beneficiary 
developing  countries,  the  President 


must  consider  the  criteria  in  sections 
502(b)(2)  and  502(c)  of  the  Trade  Act  of 
1974.  as  amended  (19  U.S.C.  2462(b)(2) 
2462(c))  ("the  Act"). 

Section  502(b)(2)  provides  that  a 
country  is  ineligible  for  designation  if: 

1 .  Such  country  is  a  Communist 
country,  unless — 

a.  The  products  of  such  country 
receive  nondiscriminatory  treatment. 

b.  Such  country  is  a  WTO  Member  (as 
such  term  is  defined  in  section  2(10)  of 
the  Uruguay  Round  Agreements  Act)  (19 
U.S.C.  3501(10))  and  a  member  of  the 
International  Monetary  Fund,  and 

c.  Such  country  is  not  dominated  or 
controlled  by  international  communism. 

2.  Such  country  is  a  party  to  an 
arrangement  of  countries  and 
participates  in  any  action  pursuant  to 
such  arrangement,  the  effect  of  which 
is — 

a.  To  withhold  supplies  of  vital 
commodity  resources  fitim  international 
trade  or  to  raise  the  price  of  such 
commodities  to  an  unreasonable  level, 
and 

b.  To  cause  serious  disruption  of  the 
world  economy. 

3.  Such  country  affords  preferential 
treatment  to  the  products  of  a  developed 
country,  other  than  the  United  States, 
which  has,  or  is  likely  to  have,  a 
significant  adverse  effect  on  United 
States  commerce. 

4.  Such  country — 

a.  Has  nationalized,  expropriated,  or 
otherwise  seized  ownership  or  control 
of  property,  including  patents, 
trademarks,  or  copyrights,  owned  by  a 
United  States  citizen  or  by  a 
corporation,  partnership,  or  association 
which  is  50  percent  or  more  beneficially 
owned  by  United  States  citizens. 

b.  Has  taken  steps  to  repudiate  or 
nullify  an  existing  contract  or  agreement 
with  a  United  States  citizen  or  a 
corporation,  partnership,  or  association 
which  is  50  percent  or  more  beneficially 
owned  by  United  States  citizens,  the 
effect  of  which  is  to  nationalize, 
expropriate,  or  otherwise  seize 
ovraership  or  control  of  property, 
including  patents,  trademarks,  or 
copyrights,  so  ovraed,  or 

c.  Has  imposed  or  enforced  taxes  or 
other  exactions,  restrictive  maintenance 
or  operational  conditions,  or  other 
measures  with  respect  to  property, 
including  patents,  trademarks,  or  ' 
copyrights,  so  owned,  the  effect  of 
which  is  to  nationalize,  expropriate,  or 
othenvise  seize  ovraership  or  control  of 
such  property,  unless  the  President 
determines  that — 

i.  Prompt,  adequate,  and  effective 
compensation  has  been  or  is  being  made 
to  the  citizen,  corporation,  partnership, 
or  association  referred  to  above, 
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ii.  Good  faith  negotiations  to  provide 
prompt,  adequate,  and  effective 
compensation  under  the  applicable 
provisions  of  international  law  are  in 
progress,  or  the  country  is  otherwise 
taking  steps  to  discharge  its  obligations 
under  international  law  with  respect  to 
such  citizen,  corporation,  partnership, 
or  association,  or 

iii.  A  dispute  involving  such  citizen, 
corporation,  partnership,  or  association 
over  compensation  for  such  a  seizure 
has  been  submitted  to  arbitration  under 
the  provisions  of  the  Convention  for  the 
Settlement  of  Investment  Disputes,  or  in 
another  mutually  agreed  upon  forum, 
and  the  President  prompUy  furnishes  a 
copy  of  such  determination  to  the 
Senate  and  House  of  Representatives. 

5.  Such  country  fails  to  act  in  good 
fiaith  in  recognizing  as  binding  or  in 
enforcing  arbitral  awards  in  favor  of 
United  States  citizens  or  a  corporation, 
partnership,  or  association  which  is  50 
percent  or  more  beneficially  owned  by 
United  States  citizens,  which  have  been 
made  by  arbitrators  appointed  for  each 
case  or  by  permanent  arbitral  bodies  to 
which  the  parties  involved  have 
submitted  their  dispute. 

6.  Such  country  aids  or  abets,  by 
granting  sanctuary  from  prosecution  to, 
any  individual  or  group  which  has 
committed  an  act  of  international 
terrorism  or  the  Secretary  of  State  makes 
a  determination  with  respect  to  such 
coimtry  imder  section  6{j)(l)(A)  of  the 
Export  Administration  Act  of  1979  (50 
U.S.C.  Appx.  section  2405(j)(l)(A))  or 
such  country  has  not  taken  steps  to 
support  the  efforts  of  the  United  States 
to  combat  terrorism. 

7.  Such  country  has  not  taken  or  is 
not  taking  steps  to  afford  internationally 
recognized  worker  rights  to  workers  in 
the  country  (including  any  designated 
zone  in  that  coxmtry). 

8.  Such  country  has  not  implemented 
its  commitments  to  eliminate  the  worst 
forms  of  child  labor. 

Section  502(c)  provides  that,  in 
determining  whether  to  designate  any 
coimtry  as  a  GSP  beneficiary  developing 
country,  the  President  shall  take  into 
account: 

1.  An  expression  by  such  country  of 
its  desire  to  be  so  designated; 

2.  The  level  of  economic  development 
of  such  coimtry,  including  its  per  capita 
gross  national  product,  the  living 
standards  of  its  inhabitants,  and  any 
other  economic  factors  which  the 
President  deems  appropriate; 

3.  Whether  or  not  other  major 
developed  coimtries  are  extending 
generalized  preferential  tariff  treatment 
to  such  country; 

4.  The  extent  to  which  such  country 
has  assured  the  United  States  that  it  will 


provide  equitable  and  reasonable  access 
to  the  markets  and  basic  commodity 
resoiuces  of  such  country  and  the  extent 
to  which  such  country  has  assured  the 
United  States  that  it  will  refrain  from 
engaging  in  unreasonable  export 
practices; 

5.  The  extent  to  which  such  country 
is  providing  adequate  and  effective 
protection  of  intellectual  property 
rights; 

6.  The  extent  to  which  such  country 
has  taken  action  to — 

a.  Reduce  trade  distorting  investment 
practices  and  policies  (including  export 
performance  requirements);  and 

b.  Reduce  or  eliminate  barriers  to 
trade  in  services;  and 

7.  Whether  or  not  such  country  has 
taken  or  is  taking  steps  to  afford  to 
workers  in  that  country  (including  any 
designated  zone  in  that  country) 
internationally  recognized  worker 
rights. 

Note  tiiat  the  Trade  Act  of  2002 
amended  paragraph  (D)  of  the  definition 
of  the  term  "internationally  recognized 
worker  rights,"  which  now  includes:  (A) 
The  right  of  association;  (B)  the  right  to 
organize  and  bargain  collectively;  (C)  a 
prohibition  on  the  use  of  any  form  of 
forced  or  compulsory  labor;  (D)  a 
minimimi  age  for  the  employment  of 
children  and  a  prohibition  on  the  worst 
forms  of  child  labor  as  defined  in 
paragraph  (6)  of  section  507(4)  of  the 
Act;  and  (E)  acceptable  conditions  of 
work  with  respect  to  minimum  wages, 
hoius  of  work,  and  occupational  safety 
and  health. 

Requirements  for  Submissions 

Comments  must  be  submitted,  in 
English,  to  the  Chairman  of  the  GSP 
Subconunittee,  Trade  Policy  Staff 
Committee.  Comments  must  be  received 
no  later  than  5  p.m.  August  15,  2003. 
Information  and  comments  submitted 
will  be  subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
Piiblic  Reading  Room,  except  for 
information  granted  "business 
confidential"  status  piu-suant  to  15  CFR 
2003.6.  If  the  submission  contains 
business  confidential  information,  a 
non-confidential  version  of  the 
submission  must  also  be  submitted  that 
indicates  where  confidential 
information  was  redacted  by  inserting 
asterisks  where  material  was  deleted.  In 
addition,  the  confidential  submission 
must  be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  at  the  top  and  bottom 
of  each  and  every  page  of  the  dociunent. 
The  public  version  that  does  not  contain 
business  confidential  information  must 
also  be  clearly  marked  at  the  top  and 
bottom  of  each  and  every  page  (either 


"PUBLIC  VERSION"  or  "NON- 
CONFIDENTL\L"). 

In  order  to  facilitate  prompt 
consideration  of  submissions,  USTR 
strongly  uiges  and  prefers  electronic 
mail  (e-mail)  submissions  in  response  to 
this  notice.  Hand  delivered  submissions 
will  not  be  accepted.  These  submissions 
should  be  single  copy  transmissions  in  ' 
English  with  the  total  submission, 
including  attachments,  not  to  exceed  50 
single-spaced  pages  and  3  megabytes  as 
a  digital  file  attached  to  an  e-mail 
transmission.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "Algeria  GSP 
Eligibility  Review."  Documents  must  be 
submitted,  in  English,  as  either 
WordPerfect  (".WPD"),  MSWord 
(".DOC"),  or  text  (".TXT")  files. 
Documents  should  not  be  submitted  as 
electronic  image  files  or  contain 
imbedded  images  (for  example,  ".JPG", 
"PDF",  ".BMP",  or  ".GIF"),  as  these 
type  of  files  are  generally  excessively 
large.  Supporting  docimientation 
submitted  as  spreadsheets  are 
acceptable  as  Quattro  Pro  or  Excel,  pre- 
formatted  for  printing  on  8V2  x  11  inch 
paper.  To  the  extent  possible,  any  data 
attachments  to  the  submission  should 
be  included  in  the  same  file  as  the 
submission  itself,  and  not  as  separate 
files.  Facsimile  submissions  should 
include,  among  other  identifying 
information  specified  in  the  regulations, 
the  following  information  at  the  top  of 
the  first  page:  "Algeria  GSP  Eligibility 
Review." 

For  any  document  containing 
business  confidential  information 
submitted  as  an  electronic  attached  file 
to  an  e-mail  transmission,  the  file  name 
of  the  business  confidential  version 
should  begin  with  the  characters  "BC- 
",  and  the  file  name  of  the  public 
version  should  begin  with  the  characters 
"P-".  The  "P-"  or  "BC-"  should  be 
followed  by  the  name  of  the  submitter. 
Persons  who  make  submissions  by  e- 
mail  should  not  provide  separate  cover 
letters  or  messages  in  the  message  area 
of  the  e-mail;  information  that  might 
appear  in  any  cover  letter  should  be 
included  directly  in  the  attached  file 
containing  the  submission  itself. 

Public  versions  of  all  docimients 
relating  to  this  review  will  be  available 
for  review  shortly  after  the  due  date  by 
appointment  in  the  USTR  public 
reading  room,  1724  F  Street  NW.. 
Washington,  DC.  Appointments  may  be 
made  from  9:30  a.m.  to  noon  and  1  p.m. 
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to  4  p.m.,  Monday  through  Friday  by 
calling  (202)  395-6186. 

Steven  Falken, 

Executive  Director  GSP,  Chairman,  GSP 
Subcommittee. 

(FR  Doc.  03-17996  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 
[Docdet  No.  OST-2003-15623] 

Notice  of  Request  for  Renewal  of  a 
Previously  Approved  Collection 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35,  as  amended),  this 
notice  announces  the  Department  of 
Transportation's  (DOT)  intention  to 
request  renewal  of  a  previously 
approved  information  collection. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  15.  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
OST-2003-15623]  by  any  of  die 
following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Sb^et,  SW..  Nassif  Building, 
Room  PI^-401,  Washington,  DC  20590- 
0001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Stiwt,  SW..  Washington 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  on  Federal 
holidays. 

•  Federal  eRidemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  nilemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regidatory  Notes. 


Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC.  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Delores  King,  Air  Carrier  Fitiiess 
Division  (X-56).  Office  of  Aviation 
Analysis.  Office  of  the  Secretary.  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW..  Washington,  DC 
20590,  (202)  366-2343. 

SUPPLEMBITARY  INFORMATION: 

Title:  Use  and  Change  of  names  of  Air 
Carriers,  Foreign  Air  Charters,  and 
Commuter  Air  Carriers,  14  CFR  Part 
215. 

OMB  Control  Number:  2106-0043. 

Type  of  Request:  Renewal  without 
change,  of  a  previoxisly  approved 
collection. 

Abstract:  In  accordance  with  the 
procedures  set  forth  in  14  CFR  Part  215, 
before  a  holder  of  certificated,  foreign, 
or  commuter  air  carrier  authority  may 
hold  itself  out  to  the  public  in  any 
particular  name  or  trade  name,  it  must 
register  that  name  or  trade  with  the 
Department,  and  notify  all  other 
certificated,  foreign,  and  commuter  air 
carriers  that  have  registered  the  same  or 
similar  name(s)  of  the  intended  name 
registration. 

Respondents:  Persons  seeking  to  use 
or  change  the  name  or  trade  name  in 
which  they  hold  Uiemselves  out  to  the 
public  as  an  air  carrier  or  foreign  air 
carrier. 

Estimated  Number  of  Respondents- 
15. 

-(Average  Annual  Burden  per 
Respondent:  4.6  hours. 

Estimated  Total  Burden  on 
Respondents:  69  hours.  ^ 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  teclmiques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
sunmaarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record.  ■ 


Issued  in  Washington,  DC  on  July  3,  2003. 
Randall  D.  Bennett, 
Director,  Office  of  Aviation  Analysis. 
[FR  Doc.  03-17905  Filed  7-15-03;  8:45  am] 
BUJNQ  CODE  4ei»-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Offlcs  of  ttw  Secretary 

Aviation  Proceedings,  Agreements 
Ried  the  Weeic  Ending  July  4. 2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportatiwi 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  die  fiUng  of 
the  apphcation. 

Docket  Number:  OST-2003-15539. 

Date  Filed:  June  30,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  307,  PTC12  USA- 
EUR  0156  dated  June  14,  2003,  TCl2 
North  AUantic  USA-Europe,  Expedited 
Resolution  01 5h,  Intended  effective 
date:  August  1.  2003. 

Docket  Number:  OST-2003-15540. 

Date  Filed:  June  30,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  310,  PTC23  EUR- 
SASC  0108,  PTC123  0241.  PTC31,  N/ 
C&ORC  0242  dated  July  1,  2003,  Special 
Passenger  Amending  Resolution  010s 
bom  India,  Intended  effective  date:  lulv 
15.2003.  ' 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations. 

Federal  Register  Liaison. 

[FR  Doc.  03-17904  Filed  7-15-03;  8:45  am] 

BIUJNG  COOE  4«10-S2-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33388  (Sub-Mo. 
94)J 

CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
Railway  Company— Control  and 
Operating  Leases/Agreements— 
Conrall  Inc.  and  Consolidated  Rail 
Corporation  (Petition  for  Supplemental 
Order) 

AGENCY:  Surface  Transportation  Board. 
DOT. 

ACTION:  Decision  No.  1  in  STB  Finance 
Docket  No.  33388  (Sub-No.  94);  Notice 
of  Filing  of  Petition  for  Supplemental 
Order;  Issuance  of  Procedural  Schedule. 


summary:  On  June  4,  2003,  CSX 
Corporation  (CSXC).  CSX 
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Transportation,  Inc.  (CSXT).  Norfolk 
Southern  Corporation  (NSC),  Norfolk 
Southern  Railway  Company  (NSR), 
Conrail,  Inc.  (CRR),  and  Consolidated 
Rail  Corporation  (CRC) '  filed  with  the 
Surface  Transportation  Board  (the 
Board)  a  petition  for  a  supplemental 
order  authorizing  the  consolidation  of 
New  York  Central  Lines  LLC  (NYC)  with 
CSX  and  the  consolidation  of 
Pennsylvania  Lines  LLC  (PRR)  with  NS, 
for  the  stated  purpose  of  effectuating  the 
acquisition  of  full  ownership  and 
control  of  the  assets  and  business  of 
NYC  by  CSX  and  of  PRR  by  NS.^  The 
transaction  that  petitioners  have 
proposed  will  extend  the  existing  rights 
of  CSX  and  NS  to  control  and  operate 
NYC  and  PRR,  respectively,  to  include 
full  legal  ownership  of  the  properties 
and  businesses  of  NYC  and  PRR, 
respectively.  The  transaction  that 
petitioners  have  proposed  also  involves 
a  restructuring  of  certain  Conrail  debt 
obligations. 

DATES:  The  effective  date  of  this 
decision  is  July  9,  2003.  Petitioners  have 
until  July  17,  2003,  to  clarify  exactly 
which  category  of  debt  obligations  will 
be  affected  by  the  proposed  debt 
restructxiring.  Petitioners  have  until  July 
29,  2003,  to  serve  copies  of  this 
decision,  and  to  certify  in  writing  that 
such  service  has  been  accomplished,  on 
all  parties  of  record  in  STB  Finance 
Docket  No.  33388  and  on  all  known 
holders  of  Coiu-ail's  relevant  debt  and 
equipment  lease  obligations  (as  those 
terms  are  used  in  this  decision).  Any 
person  (including,  but  not  limited  to, 
persons  served  with  copies  of  this 
decision)  who  wishes  to  file  comments 
respecting  the  petition  must  file  such 
comments  by  August  28,  2003. 
Petitioners  will  have  until  September 
25,  2003,  to  reply  to  any  such 
comments. 

ADDRESSES:  All  pleadings  should  refer 
to  STB  Finance  Docket  No.  33388  (Sub- 
No.  94).  Comments  (an  original  and  10 
copies)  should  be  sent  to:  Suirface 
Transportation  Board,  1925  K  Street, 
NW..  Washington,  DC  20423-0001. 
Comments  should  also  be  served  (one 
copy  each)  on:  (1)  G.  Paul  Moates, 
Sidley  Austin  Brown  &  Wood  LLP,  1501 
K  Street,  NW.,  Washington,  DC  20005; 
(2)  Peter  J.  Shudtz,  CSX  Corporation, 


Suite  560, 1331  Pennsylvania  Ave., 
NW.,  Washington,  DC  20004;  (3)  Henry 
D.  Light,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-9241;  and  (4)  Jonathan  M. 
Broder,  Consolidated  Rail  Corporation,     , 
Two  Commerce  Square,  2001  Market  * 
Street,  Philadelphia,  PA  19103.  Replies 
(an  original  and  10  copies)  should  be 
sent  to:  Surface  Transportation  Board, 
1925  K  Street,  NW.,  Washington,  DC 
20423-0001.  Replies  should  also  be 
served  (one  copy  each)  on  each 
commenting  party. ^ 

In  addition  to  submitting  an  original 
and  10  copies  of  all  documents  filed 
with  the  Board,  petitioners  and  any 
commenters  must  also  submit,  on  3.5- 
inch  IBM-compatible  floppy  diskettes 
(disks)  or  compact  discs  (CDs), 
electronic  copies  of  all  textual  materials 
included  in  their  pleadings.  Such 
textual  materials  must  be  in,  or 
compatible  with,  WordPerfect  10.0. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
M.  Farr,  (202)  565-1655.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.] 
SUPPLEMENTARY  INFORMATION:  hi  a 
decision  served  July  23,  1998,''  the 
Board  approved,  subject  to  various 
conditions,  a  CSX/NS/Conrail  "control" 
application  that  had  been  filed  with  the 
Board  on  June  23, 1997,  by  CSX,  NS, 
and  Conrail.  The  application  that  CSX, 
NS,  and  Conrail  filed,  and  that  the 
Board  (with  certain  exceptions) 
approved,  contemplated  the  acquisition 
by  CSX  and  NS  of  control  of  Conrail, 
and  the  division  of  the  assets  of  Conrail 
by  and  between  CSX  and  NS,  to  the 
extent  and  in  the  manner  provided  for 
in  a  "Transaction  Agreement"  that  had 
been  entered  into  by  CSX,  NS,  and 
Conrail  on  June  10,  1997.  F*ursuant  to 
Decision  No.  89,  acquisition  of  control 
of  Conrail  was  effected  by  CSX  and  NS 
on  August  22,  1998  (the  Control  Date), 
and  the  division  of  the  assets  of  Conrail 
by  and  between  CSX  and  NS  was 
effected  on  June  1, 1999  (the  Split  Date). 
The  transaction  that  the  Board  approved 
in  Decision  No.  89  is  referred  to  as  the 
Conrail  Transaction. 

Since  the  Control  Date,  CRC  has  been 
controlled  by  CSX  and  NS  through  a 


'  CSXC  and  CSXT,  and  all  other  entities  wholly 
owned  (directly  or  indkectly)  by  CSXC,  are  referred 
to  collectively  as  CSX.  NSC  and  NSR.  and  all  other 
entities  wholly  owned  (directly  or  indirectly)  by 
NSC,  are  referred  to  collectively  as  NS.  CRR  and 
CRC.  and  all  other  entities  wholly  owned  (directly 
or  indirectly)  by  CRR,  are  referred  to  collectively  as 
Conrail.  CSX,  NS,  and  Conrail  are  referred  to 
collectively  as  petitioners. 

^  CRC  currently  owns  100%  of  the  membership 
interests  in  NYC  and  PRR. 


'  For  a  document  to  be  considered  a  formal  filing, 
the  Board  must  receive  an  original  and  10  copies 
of  the  document,  along  with  a  certification  that  it 
has  been  properly  served.  Documents  transmitted 
by  facsimile  (FAX)  will  not  be  considered  formal 
filings  and  are  hot  encouraged  because  they  will 
result  in  unnecessarily  burdensome,  duplicative 
processing.  In  addition,  each  formal  filing  must  be 
accompanied  by  an  electronic  submission  per  the 
Board's  requirements  as  discussed  in  this  decisioiL 

*  CSX  Corp.  et  al. — Control— Conrail  Inc.  et  ai,  3 
S.T.B.  196  (1998)  (Decision  No.  89). 


chain  of  holding  companies.  CRC  has 
been  and  is  a  direct  wholly  owned 
subsidiary  of  CRR;  CRR  has  been  and  is 
a  direct  wholly  owned  subsidiary  of 
Green  Acquisition  Corp.  (Green 
Acquisition);  Green  Acquisition  has 
been  and  is  a  direct  wholly  owned 
subsidiary  of  CRR  Holdings  LLC  (CRR- 
Holdings);  and  CRR  Holdings  has  been 
jointly  ovraed  by  CSXC  and  NSC  (CSXC 
holds  a  50%  voting  interest  and  a  42% 
equity  interest  in  CRR  Holdings;  NSC 
holds  a  50%  voting  interest  and  a  58% 
equity  interest  in  CRR  Holdings).  In 
accordance  with  the  Transaction 
Agreement,  each  of  CRR  and  CRC  has 
been  managed  (since  the  Control  Date) 
by  a  board  of  directors  consisting  of  six 
directors  divided  into  two  classes,  each 
class  having  three  directors.  On  each 
board,  CSXC  has  had  the  right  to 
designate  three  directors  and  NSC  has 
likewise  had  the  right  to  designate  three 
directors;  and  actions  that  require  the 
approval  of  either  board  have  required 
approval  both  by  a  majority  of  the 
directors  on  that  board  designated  by 
CSX  and  by  a  majority  of  the  directors 
on  that  board  designated  by  NS.  See 
Decision  No.  89,  3  S.T.B.  at  220. 

On  the  Split  Date,  CRC's  rail  operating 
properties  were  divided  into  two 
categories:  Allocated  Assets  (which 
were  allocated  either  to  NYC  for 
operation  by  CSX  or  to  PRR  for 
operation  by  NS)  and  Retained  Assets 
(which  were  retained  by  CRC  for 
operation  for  the  benefit  of  both  CSX 
and  NS).  The  properties  in  the  Allocated 
Assets  category  were  further  divided 
into  two  additional  categories:  The 
"NYC  Allocated  Assets"  (i.e.,  such  of 
the  Allocated  Assets  as  were  allocated 
to  NYC  for  operation  by  CSX)  and  the 
"PRR  Allocated  Assets"  (i.e.,  such  of  the 
Allocated  Assets  as  were  allocated  to 
PRR  for  operation  by  NS).  The  "NYC 
Allocated  Assets"  consist  principally  of 
former  New  York  Central  rail  lines, 
including  lines  running  from  New  York/ 
New  Jersey  through  Albany  and  Buffalo 
to  St.  Louis,  and  from  Albany  to  Boston, 
and  certain  owned  and  unencumbered 
rolling  stock  of  Conrail.  The  "PRR 
Allocated  Assets"  consist  principally  of 
former  Pennsylvania  Railroad  lines, 
including  lines  running  from  New  York/ 
New  Jersey  and  Philadelphia  through 
Pittsburgh  and  Cleveland  to  Chicago, 
and  certain  owned  and  unencumbered 
rolling  stock  of  Conrail.  The  Retained 
Assets  consist  primarily  of  the  three 
Shared  Assets  Areas  (SAAs):  the  North 
Jersey  SAA;  the  South  Jersey/ 
Philadelphia  SAA;  and  the  Detroit 
SAA.5 


'  CRC  also  retained  certain  equipment 
encumbered  by  financing  arrangements.  The 


II 
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Although  the  Conrail  Transaction 
contemplated  that  the  vast  majority  of 
Conrail's  assets  (i.e.,  all  assets  included 
in  the  Allocated  Assets  category)  would 
become  part  either  of  the  CSX  rail 
system  or  of  the  NS  rail  system,  these 
assets  were  not  transferred  outright  to 
CSX  and  NS.  Rather,  these  assets  were 
transferred  to  NYC  and  PRR  for 
operation  by  CSX  and  NS.  respectively; 
and  each  of  NYC  and  PRR  was  a  wholly 
owned  subsidiary  of  CRC.  On  the  Split 
Date:  (1)  CRC  transferred  to  NYC 
ownership  of  the  CRC  raihroad  assets 
designated  for  CSX's  exclusive  use  and 
operation  (i.e.,  the  NYC  Allocated 
Assets),  and  CRC  transferred  to  PRR 
ownership  of  the  CRC  raikoad  assets 
designated  for  NS's  exclusive  use  and 
operation  (i.e.,  the  PRR  Allocated 
Assets);  and  (2)  NYC  entered  into  an 
Allocated  Assets  Operating  Agreement 
with  CSXT,  granting  CSXT  the  exclusive 
right  to  operate  and  use  the  assets  of 
NYC,  and  PRR  entered  into  an  Allocated 
Assets  Operating  Agreement  with  NSR, 
granting  NSR  the  exclusive  right  to 
operate  and  use  the  assets  of  PRR. 
Ownership  of  the  NYC  and  PRR 
Allocated  Assets  remains  within  the 
corporate  structiu-e  of  Conrail,  but  the 
operation  and  general  day-to-day 
management  of  these  assets  is  now 
conducted  separately  by  CSXT  and 
NSR,  respectively. 

Under  the  terms  of  the  Transaction 
Agreement  and  the  LLC  agreements 
establishing  NYC  and  PRR,  CSX  has  the 
right  to  manage  NYC  and  to  designate 
its  officers  and  directors,  and  NS  has  the 
right  to  manage  PRR  and  to  designate  its 
officers  and  directors.  Certain  major 
decisions  of  NYC  and  PRR,  however, 
have  been  reserved  to  CRC,  which  can 
act  in  that  respect  only  with  the  indirect 
approval  of  both  CSXC  and  NSC 
pursuant  to  their  respective  50%  voting 
interests  in  CRC's  ultimate  parent  (CRR 
Holdings). 

The  NYC  and  PRR  Allocated  Assets 
Operating  Agreements  have  fixed  terms 
of  25  years  (with  options  for  two 
subsequent  renewal  periods),  and 
require  return  of  the  subject  rail  assets 
by  CSXT  to  NYC  and  by  NSR  to  PRR 
upon  termination  or  expiration  of  the 
agreements.  The  agreements  also 
provide  that  an  Operating  Fee 
(analogous  to  rent)  is  to  be  paid  by  each 
operating  raikoad  (CSXT  and  NSR)  to 
its  respective  coimterparty  (NYC  and 
PRR)  quarterly.  The  agreements  further 
provide  that,  every  6  years  after  the 
Split  Pate,  the  Operating  Fee  is  to  be 
revalued  and  reset  to  the  then-current 


"Fair  Market  Rental  Value,"  defined  as 
the  rent  that  would  be  negotiated  at 
arm's  length  between  parties  under  no 
compulsion  to  lease. 

The  Proposed  l^ansaction 

Petitioners  now  propose  to  transfer 
ownership  of  NYC  and  PRR,  through  a 
series  of  intermediate  steps,  from  CRC  to 
CSXT  and  NSR,  respectively.  Petitioners 
indicate  that  they  will  carry  out  the 
proposed  transaction  pursuant  to  a 
"Distribution  Agreement"  (the  form  of 
which  is  attached  to  the  petition  as 
Exhibit  4).  Subject  to  the  receipt  of  an 
appropriate  ruling  from  the  Internal 
Revenue  Service  (IRS)  that  the  proposed 
transaction  will  qualify  for  tax-fi^e 
treatment,  petitioners  anticipate 
completing  the  proposed  transaction  in 
a  series  of  five  consecutive  steps, 
occurring  at  approximately  the  same 
point  in  time.^ 

First  Step:  CSXT  will  create  a  new 
wholly  owned  subsidiary  corporation 
(referred  to  as  NYC  Newco),  and  NSR 
will  create  a  new  wholly  owned 
subsidiary  corporation  (referred  to  as 
PRR  Newco).  7 

Second  Step:  CRC  will  transfer  100% 
of  its  membership  interests  in  NYC  to 
NYC  Newco,  which  vdll  issue  to  CRC 
common  stock  sufficient  to  provide  CRC 
99.9%  of  the  then-outstanding  common 
stock  of  NYC  Newco;  and  CRC  will 
transfer  100%  of  its  membership 
interests  in  PRR  to  PRR  Newco,  which 
will  issue  to  CRC  common  stock 
sufficient  to  provide  CRC  99.9%  of  the 
then-outstanding  common  stock  of  PRR 
Newco.  As  a  resuh  of  this  step  in  the 
proposed  transaction,  CRC  wiU  own 
99.9%  of  the  common  stock  of  and  will 
control  NYC  Newco  (which  will  wholly 
own  and  control  NYC),  and  CRC  will 
also  own  99.9%  of  the  common  stock  of 
and  will  control  PRR  Newco  (which  will 
wholly  own  and  control  PRR).  As  a 
further  result  of  this  step  in  the 
proposed  transaction,  CSXT  will  own 
0.1%  of  the  common  stock  of  NYC 
Newco,  and  NSR  will  own  0.1%  of  the 
common  stock  of  PRR  Newco. 


operation  and  control  of  this  equipment  were 
allocated  to  CSXT  or  NSR  pursuant  to  equipment 
subleases  and  other  operating  agreements. 


^Tlie  fonn  of  the  Distribution  Agreement  attached 
to  the  petition  as  Exhibit  4  provides  for,  among 
other  things,  revisions  (in  the  nature  of  confonning 
changes)  to  the  Transaction  Agreement,  and 
termination  of  the  NYC  and  PRR  Allocated  Assets 
Operating  AgreemenU.  Petitioners  advise  that 
certain  of  the  exhibits  and  schedules  to  the 
Distribution  Agreement,  including  those  identifying 
Conrail's  existing  debt  obligations,  will  not.he 
completed  until  shortly  before  the  consummation  of 
the  proposed  transaction,  and  therefore  have  been 
omitted  from  the  form  Distribution  Agreement  that 
is  attached  to  the  petition  as  Exhibit  4. 

'  Petitioners  advise  that  these  new  subsidiary 
corporations  wrill  be  created  before  the 
consummation  of  the  proposed  transaction. 
PeUtioners  add  that  the  names  "NYC  Newco"  and 
"PRR  Newco"  are  illustrative;  the  newly  created 
corporations  may  have  different  names. 


Third  Step:  The  99.9%  of  the  stock  of 
NYC  Newco  owned  by  CRC  will  be 
transferred  successively  up  the  Conrail 
corporate  family  ladder  from  CRC  to 
CRR,  from  CRR  to  Green  Acquisition, 
and  bom  Green  Acquisition  to  CRR 
Holdings.  CRR  Holdings  will  transfer 
the  NYC  Newco  stock  to  CSX  Rail 
Holding  Corporation  (CSX  Rail)  and 
CSX  Northeast  Holding  Corporation 
(CSX  Northeast),  each  of  which  is  a 
wholly  ovraed  subsidiary  of  CSXC.  CSX 
Rail  and  CSX  Northeast  will  transfer  the 
NYC  Newco  stock  to  CSXC;  and  CSXC 
will  transfer  the  NYC  Newco  stock  to 
CSXT.  Similarly,  the  99.9%  of  the  stock 
of  PRR  Newco  owned  by  CRC  will  be 
transferred  successively  up  the  Conrail 
corporate  family  ladder  from  CRC  to 
CRR,  from  CRR  to  Green  Acquisition, 
and  from  Green  Acquisition  to  CRR 
Holdings;  CRR  Holdings  will  transfer 
the  PRR  Newco  stock  to  NSC;  and  NSC 
will  transfer  the  PRR  Newco  stock  to 
NSR.  8  As  a  result  of  this  step  in  the 
proposed  transaction,  CSXT  will  wholly 
own  and  control  NYC  Newco  (which 
will  wholly  own  and  control  NYC)  and 
NSR  will  wholly  own  and  control  PRR 
Newco  (which  will  wholly  own  and 
control  PRR).9 

Fourth  Step:  NYC  will  be  merged  with 
and  into  NYC  Newco,  with  NYC  Newco 
as  the  surviving  company;  and  PRR  will 
be  merged  with  and  into  PRR  Newco, 
with  PRR  Newco  as  the  surviving 
company.  As  a  result  of  this  step  in  the 
proposed  transaction,  the  business, 
assets,  and  operations  of  NYC  will 
reside  in  a  wholly  owned  subsidiary  of 
CSXT  (NYC  Newco),  and  the  business, 
assets,  and  operations  of  PRR  will  reside 
in  a  wholly  owned  subsidiary  of  NSR 
(PRR  Newco). 

Fifth  Step:  NYC  Newco  will  be 
merged  with  and  into  CSXT,  and  PRR 
Newco  will  be  merged  with  and  into 
NSR,  thereby  completing  the 
consolidation  of  NYC's  business,  assets, 
and  operations  within  CSXT  and  the 
consolidation  of  PRR's  business,  assets, 
and  operations  within  NSR.  As  a  result 
of  this  step  in  the  proposed  transaction, 
the  assets  of  NYC  and  PRR  will  be 


"  There  appear  to  be.  on  the  NS/PRR  side  of  the 
third  step  in  the  proposed  transaction,  no 
intermediate  entities  comparable  to  CSX  Rail  and 
CSX  Northeast. 

« Shortly  before  closing,  CSX  and  NS  will  obtain 
an  independent  valuation  of  NYC  and  PRR  by  an 
investment  banking  firm.  If  the  respective  fair 
market  values  of  NYC  and  PRR  are  not  equal  to 
42%/58%  of  their  combined  value  at  the  time  of 
closing,  CSX  and  NS  will  seek  to  agr«e  on  steps  to 
resolve  this  disparity.  Unlike  the  periodic 
revaluation  required  under  the  current  corporate 
structure,  this  valuation  wll  be  conducted  only 
once,  and  any  resulting  adjustment  (referred  to  as 
the  "True  Up")  will  be  consummated  on  the  closing 
date  of  the  proposed  transaction.  ' 
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owned  directly  by  CSXT  and  NSR, 
respectively. 

EfEects  on  CSX,  NS,  and  Conrail 

Petitioners  contend  that  the  proposed 
transaction,  by  effectuating  a  permanent 
legal  division  of  the  Allocated  Assets 
between  CSX  and  NS,  will  end  certain 
undesirable  features  of  the  current 
corporate  structure.  Petitioners  explain: 
That  the  present  structiire  of  the  Conrail 
Transaction  requires  quarterly  pajrments 
of  an  Operating  Fee,  analogous  to  rent, 
by  CSXT  to  NYC  and  by  NSR  to  PRR; 
that,  because  NYC  and  PRR  are  owned 
entirely  by  CRC.  which  in  turn  is  owned 
by  CSX  and  NS  on  a  fixed  42%-58% 
basis.  CSX  and  NS  share  (on  a  fixed 
percentage  basis)  the  rental  payments 
received  by  NYC  and  PRR;  that  the  rents 
payable  to  NYC  and  PRR  are  to  be 
redetermined  every  6  years,  the  first 
redetermination  to  be  made  in  respect  of 
the  6-year  period  commencing  June  1, 
2005,  on  the  basis  of  the  then  respective 
Fair  Market  Rental  Values  involved 
(which  values  are  to  be  determined  as 
if  the  lessor  and  the  lessee  were  under 
no  compulsion  to  rent  to  or  from  the 
other);  that,  although  successful 
management  of  the  NYC  and/or  PRR 
Allocated  Assets  is  likely  to  increase 
their  value,  resulting  in  increased  rental 
payments  by  CSXT  and/ or  NSR,  in 
differing  amounts  (to  the  extent  one 
carrier  system  is  more  successful  than 
the  other  in  enhancing  the  value  of  its 
respective  Allocated  Assets),  the  benefit 
of  the  increased  rental  payments  would 
not  go  entirely  to  the  party  responsible 
for  the  successful  management,  but 
would  be  divided  on  a  fixed  percentage 
basis  between  CSX  and  NS;  and  that, 
although  both  CSX  and  NS  have 
attempted  to  manage  and  operate  their 
respective  Allocated  Assets  efficiently, 
it  would  be  preferable  to  alter  the 
current  corporate  structure  to  establish 
more  appropriate  incentives  for  efficient 
management,  as  well  as  to  avoid  the 
costly  and  time-consuming  process  of 
establishing,  every  6  years,  Uie  Fair 
Market  Rental  Values. 

Petitioners  further  contend  that  the 
current  corporate  structure  also  causes 
financial  inefficiency  and  presents  a 
now  unnecessary  degree  of 
entanglement  between  CSX  and  NS. 
.  Petitioners  add  that  such  entanglement 
and  inefficiencies  include  the  need  for 
involvement  by  both  CSX  and  NS  in 
certain  management  activities  such  is 
<.\he  disposition  of  property.  Petitioners 
explain  that,  although  all  of  the  day-to- 
day activities  of  the  two  railroads  in  the 
operations  of  the  two  sets  of  Allocated 
Assets,  and  a  number  of  other  activities, 
including  most  disposals  of  property, 
can  be  performed  by  the  operating 


raihoad  (CSXT  or  NSR)  itself,  the  Fair 
Market  Value  even  of  property  that  the 
operating  railroad  itself  can  properly 
dispose  of  must  be  placed  in  an  account 
that  ultimately  is  for  the  respective 
benefit  of  CSX  and  NS  in  accordance 
with  their  42%-58%  ownership 
interests.  It  would  be  preferable, 
petitioners  believe,  to  avoid  this 
unnecessary  entanglement. 

The  proposed  transaction,  petitioners 
contend,  will  eliminate  these  concerns. 
Petitioners  maintain:  that  there  will  be 
no  adverse  effect  on  the  public  interest; 
that,  in  fact,  the  removal  of  the  concerns 
noted  above,  and  the  additional 
management  freedom  provided  to  the 
two  railroads,  will  have  a  positive  effect 
on  their  operations  and  on  the  public 
interest;  and  that,  all  things  considered, 
the  proposed  transaction,  by 
disentangling  CSX  and  NS  from 
unnecessary  involvement  in  the 
operations  and  management  of  each 
other's  Allocated  Assets,  will  promote 
the  procompetitive  outcome  of  the 
Conrail  Transaction.  The  proposed 
transaction,  petitioners  continue,  will 
simply  permit  CSX  and  NS  to  acquire 
direct  ownership  and  exclusive  control 
of  Conrail  properties  that  they  already 
own  indirectly  (through  their  joint 
ownership  of  Conrail)  and  that  they  are 
already  authorized  (pursuant  to 
Decision  No.  89)  to  operate  and  manage 
separately  as  part  of  their  respective  rail 
systems.  The  proposed  transaction, 
petitioners  argue,  will  do  no  more  than 
extend  and  make  more  effective  the 
division  of  the  Conrail  "Allocated 
Assets"  between  CSX  and  NS 
previously  approved  in  Decision  No.  89. 
Petitioners  observe  that,  as  a  result  of 
becoming  the  direct  owners  of  NYC  and 
PRR,  CSX  and  NS  will  enjoy  greater 
management  control  and  independence 
over  Ae  assets  of  NYC  and  PRR, 
respectively  (and,  similarly,  the 
proposed  transaction  will  eliminate 
CSX's  indirect  involvement  in  major 
corporate  actions  affecting  the  PRR 
Allocated  Assets  and  NS's  equivalent 
role  in  major  corporate  actions  affecting 
the  NYC  Allocated  Assets). 

Efifects  on  Shippers  and  Other 
Railroads 

Petitioners  contend  that  the  proposed 
transaction  will  not  affect  rail 
operations  or  rail  service,  whether 
involving  the  NYC  and  PRR  Allocated 
Assets  or  otherwise,  and  thus  will  have 
no  adverse  impact  on  shippers. 
Petitioners  further  contend  that  the 
proposed  transaction  will  preserve  the 
current  competitive  balance  between 
CSX  and  NS,  and  enhance  the  efficiency 
and  competitive  independence  of  their 
rail  operations;  and.  petitioners  add. 


although  the  proposed  transaction  will 
enhance  rail  competition  generally,  it 
will  not  affect  the  current  competitive 
balance  between  or  among  CSX,  NS,  or 
any  other  rail  carrier.  The  proposed 
transaction,  petitioners  explain,  will 
merely  bring  petitioners'  corporate 
structures  more  directly  in  line  with  the 
operational  integration  achieved  under 
the  authority  conferred  in  Decision  No. 
89. 

E£fiects  on  Shared  Assets  Areas 

Petitioners  advise  that  the  proposed 
transaction  will  not  affect  the  ownership 
structure  of  or  rail  operations  within  the 
Shared  Assets  Areas  in  North  Jersey, 
South  Jersey/Philadelphia,  and  Detroit, 
and  therefore  will  have  no  effect  on  the 
competitive  rail  service  provided  by 
CSXT  and  NSR  in  those  areas. 
Petitioners  advise  that  the  involvement 
of  both  CSX  and  NS  in  the  management 
of  the  SAAs,  through  their  joint 
ownership  and  governance  of  Conrail 
and  through  the  Shared  Assets  Areas 
Operating  Agreements  and  other 
governing  agreements,  is  an  intrinsic 
and  necessary  element  of  the  Shared 
Assets  Areas.  Petitioners  add,  however, 
that,  although  the  proposed  transaction 
will  not  impact  the  SAAs,  the  dynamic 
nature  of  the  rail  marketplace  and  the 
varying  needs  and  demands  of  rail 
customers  may  require  future 
adjustments  in  SAA  rail  operations  and 
service.  Petitioners  observe  that,  as  CSX 
and  NS  continue  their  efforts  to  provide 
competitive  rail  service  more  efficiently 
and  effectively  in  the  SAAs, 
opportimities  to  improve  operational 
and  managerial  efficiency  are  likely  to 
arise  in  a  variety  of  contexts. 

Effects  on  Employees 

Petitioners  contend  that  the  proposed 
transaction  will  have  no  adverse  impact 
on  their  employees.  None  of  their 
employees,  petitioners  explain,  will  be 
dismissed  or  displaced  as  a  result  of  the 
proposed  transaction,  and  no  changes 
will  be  required  to  be  made  to  existing 
labor  agreements  or  to  the 
compensation,  benefits,  or  working 
conditions  of  their  employees. 
Employees  now  working  on  the  railroad 
assets  owned  by  NYC  and  PRR, 
petitioners  advise,  will  continue  to  work 
for  the  same  employers,'"  and  the  labor 
agreements  that  now  apply  to  these 
employees,  and  that  will  continue  to 
apply,  are  and  will  be  the  CSXT  and 
NSR  labor  agreements.  Petitioners  note 
that,  pursuant  to  the  New  York  Dock 


'"Petitioners  indicate,  however,  that  eight  non- 
contract  employees  of  NYC  that  now  work  on  the 
NYC  rail  assets  will  become,  after  the  proposed 
transaction,  non-contract  employees  of  a  non- 
railroad  affiliate  of  CSX. 


conditions  "  imposed  in  Decision  No. 
89,  CSX  and  NS  already  are  subject  to 
implementing  agreements  governing 
their  operational  integration  of  the  NYC 
Allocated  Assets  and  the  PRR  Allocated 
Assets,  respectively;  and  petitioners 
state  that  no  changes  will  be  required  in 
those  agreements  or  in  any  other 
agreements  between  petitioners  and 
their  employees.  Petitioners  add  that, 
although  they  expect  that  the  Afeiv  York 
Dock  conditions  will  be  imposed  on  all 
aspects  of  the  proposed  transaction,  the 
proposed  transaction  will  not  produce 
any  employee  impacts  triggering  the 
Article  I,  §  4  implementing  agreement 
requirements  or  other  provisions  of  New 
York  Dock. 

Environmental  and/or  Historic  Review 

Petitioners  contend  that,  because  the 
proposed  transaction  does  not  involve 
any  changes  in  rail  operations  or  service 
to  shippers,  no  environmental 
documentation  is  required,  see  49  CFR 
1105.6(c)(2)(ii),  and  no  historic  report  is 
required,  see  49  CFR  1105.8(b)(2). 

The  Proposed  Restnicturine  of  Conrail 
Debt 

Petitioners  acknowledge  that  tHe 
proposed  transaction  will  have  an  effect 
on  Conrail's  "preexisting"  debt  and 
equipment  lease  obligations  {i.e., 
Conrail's  debt  and  equipment  lease 
obligations  that  were  in  existence  as  of 
the  Split  Date).  The  holders  of  the 
relevant  obligations  will  not,  petitioners 
claim,  be  adversely  impacted  by  the 
proposed  transaction,  but  petitioners 
concede  that,  because  the  proposed 
transaction  wall  require  a  restructuring 
of  Conrail's  current  debt,  the 
accomplishment  of  the  proposed 
transaction  will  require  either  the 
consent  of  the  holders  of  such  debt  or 
an  order  of  the  Board  pursuant  to  49 
U.S.C.  11321(a). 

Petitioners  explain  that,  although  CSX 
and  NS  are  individually  responsible  for 
payment  of  "new"  liabilities  attributable 
to  their  operation  of  the  NYC  and  PRR 
Allocated  Assets  accruing  from  the  Split 
Date  forward,  most  of  Conrail's 
"preexisting"  debt  and  equipment  lease 
obligations  remained  with  Q)nrail.  See 
Decision  No.  89,  3  S.T.B.  at  230.  These 
preexisting  obligations  include:  Certain 
imsecured  debentures  issued  by  Conrail; 
a  number  of  obligations  that  are  secured, 
in  various  forms,  by  a  first-priority  lien 
on  certain  items  of  equipment  owned  by 
or  leased  to  Conrail;  and  certain  long- 
term  finance  leases  of  equipment. 
Petitioners  describe  these  preexisting 

"  Sea  New  York  Dock  Ry.— Control— Brooklyn 
Eastern  Dist.  360  I.C.C.  60.  84-90  (1979),  aff'd  sub 
nom.  New  Yoik  Dock  Ry.  v.  United  States.  609  F.2d 
83  (2d  Cir.  1979). 
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obligations  as  follows:  All  of  Conrail's 
preexisting  equipment  obligations, 
including  seciu^d  debt  and  long-term 
finance  leases,  are  referred  to  as 
"secured  debt"  or  "secured  debt 
obligations';  such  secured  debt  and 
Conrail's  preexisting  unseciu^d 
debentures  are  refeixed  to  as  its  "debt 
obligations';  and  participants  in  long- 
term  equipment  leases,  whether  as 
equity  or  debt,  are  included  in  the  terms 
"holders"  and  "debtholders." 

Petitioners  advise  that  some  of  the 
agreements  underlying  Conrail's 
preexisting  debt  obligations  contain 
provisions  requiring  the  consents  of 
various  parties  (or  of  a  majority  of 
certain  classes  of  debtholders)  for 
certain  corporate  transactions.  Most  of 
these  agreements,  petitioners  indicate, 
require  such  consents  in  connection 
with  the  proposed  transfer  of  NYC  and 
PRR  to  CSX  and  NS,  respectively. 
Petitioners  advise  that,  because  the 
proposed  transaction  will  transfer  the 
major  portion  of  Conrail's  assets  (its 
membership  interests  in  NYC  and  PRR) 
out  of  Conrail's  ownership,  petitioners 
considered  a  number  of  alternative 
approaches,  including  the  use  of 
keepwell  agreements,  to  assure  that 
holders  of  Conrail's  existing  debt 
obligations  (and  the  credit  ratings  of 
such  debt  obligations)  will  not  be 
adversely  affected  by  the  proposed 
transaction.  12  Petitioners  further  advise 
that  they  concluded  that  guarantees 
and/or  assumptions  by  CSXT  and  NSR 
would  be  the  most  desirable  alternative 
for  the  holders  of  Conrail's  existing  debt 
obligations,  and,  accordingly,  they  have 
included  such  guarantees  and/or 
assumptions  in  the  proposed 
transaction.  Petitioners  refer  to  this 
aspect  of  the  proposed  transaction  as  the 
"debt  restructuring,"  and  it  is  the 
accomplishment  of  this  "debt 
restructuring"  that  petitioners  have 
acknowledged  vnll  require  either  the 
consent  of  the  Conrail  debtholders  or  an 
order  of  the  Board  piusuant  to  49  U.S.C. 
11321(a).i3 

Petitioners  advise  that  the  proposed 
debt  restructuring  provides  differing 
treatment  as  respects  unsecured  debt,  on 
the  one  hand,  and  secured  equipment 


"  Petitioners  appear  to  be  using  the  terms 
"existing  debt  obligations"  and  "preexisting  debt 
obligations"  interchangeably. 

"  It  is  not  entirely  clear  that  the  proposed  debt 
restructiiring  applies  only  to  Conrail's  preexisting 
debt  obligations  (I.e.,  the  obligations  that  existed  on 
the  Split  Date  and  that  continue  to  exist  today).  It 
may  be  that  the  proposed  debt  restructuring  applies 
to  Conrail's  current  debt  obligations  (i.e.,  the 
obligations  that  existed  on  the  Split  Date  and  that 
continue  to  exist  today,  and,  in  addition,  any  post- 
Split  Date  obligations  incurred  by  Conrail). 


financing  agreements,  on  the  other 
hand. 

Unsecured  Debt.  Petitioners  advise 
that,  with  respect  to  Conrail's 
preexisting  unsecured  debt,  CSX  and  NS 
will  cause  NYC  Newco  and  PRR  Newco, 
respectively,  to  issue  their  own  debt 
securities  that  will  be  offered  in  a  tax- 
bee  exchange,  through  a  series  of 
consecutive  steps  occurring  at 
approximately  the  same  point  in  time, 
for  the  existing  unsecured  debt  of  CRC. 
Petitioners  further  advise  that  the  new 
debt  securities  offered  by  NYC  Newco 
and  PRR  Newco  will  have  the  same 
maturity  dates,  principal  and  interest 
payment  dates,  and  interest  rates  as 
those  of  the  respective  issues  of  CRC 
unsecured  debentures.  And,  petitioners 
add:  NYC  Newco  and  PRR  Newco  will 
issue  debt  securities  in  a  combined 
aggregate  principal  amount  equal  to  the 
aggregate  principal  amount  of  CRC's 
unseciu'ed  debentures  to  be  tendered  (by 
the  holders  of  CRC's  debentures)  in  the 
proposed  exchange  offer;  the  new  debt 
securities  offered  by  NYC  Newco  will  be 
fully  and  imconditionally  guaranteed  by 
CSXT,  and  the  new  debt  seciuities 
offered  by  PRR  Newco  will  be  hilly  and 
unconditionally  guaranteed  by  NSR; 
and  these  NYC  Newco  and  PRR  Newco 
debt  securities  will  be  issued  (in  a  series 
of  consecutive  steps  occurring  at 
approximately  the  same  time)  to  the 
holders  of  CRC's  unsecured  debentures 
who  elect  to  exchange  their  existing 
CRC  debentures  for  the  newly  issued 
NYC  Newco  and  PRR  Newco  debt 
securities  (with  NYC  Newco  becoming 
the  new  obligor  for  securities  equal  to 
42%  of  each  CRC  unsecured  debenture 
tendered  in  the  exchange  offer,  and  with 
PRR  Newco  becoming  the  new  obligor 
for  secxu'ities  equal  to  58%  of  each  CRC 
imsecured  debenture  tendered  in  the 
exchange  offer). 

Petitioners  note  that  a  condition  of 
acceptance  (by  NYC  Newco  and  PRR 
Newco)  of  the  exchange  described  in  the 
preceding  paragraph  will  be  the  grant  by 
the  exchanging  bondholder  of  a  consent 
that  allows  the  proposed  transaction 
(including  the  issuance  of  the  securities 
contemplated  by  the  proposed 
transaction)  to  go  forward,  and  the 
termination  of  most  of  the  restrictive 
covenants  contained  in  the  indenture 
imder  which  Conrail  issued  its 
unsecured  debentures  (the  "Unsecured 
Indenture").  Petitioners  further  note  that 
the  exchanged  Conrail  debentures  will 
be  canceled,  and  that  the  exchange  offer 
will  include  a  customary  "exit"  consent 
solicitation  that  will  permit  the  transfer 
of  ownership  of  NYC  and  PRR  and  the 
other  elements  of  the  proposed 
transaction  as  previously  described. 
Petitioners  point  out  that,  given  the 
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voluntary  nature  of  the  exchange  offer, 
some  debtholders  may  choose  not  to 
.   exchange  their  existing  imsecured  CRC 
debentures  for  the  new  NYC  Newco  and 
PRR  Newco  debentures.  Petitioners 
explain  that  these  debtholders  would 
continue  to  hold  their  existing 
unsecured  CRC  debentiu-es,  without 
most  of  the  original  covenants. 

Secured  Equipment  Financing 
Agreements.  Petitioners  advise  that  all 
of  Conrail's  secured  equipment 
nnancing  agreements  will  remain 
obligations  of  Conrail,  and  that  CRC  will 
sublease  approximately  42%  of  its 
encumbered  equipment  to  NYC  Newco 
and  approximately  58%  of  its 
encumbered  equipment  to  PRR  Newco. 
Petitioners  add  that  the  sublease 
obhgations  of  NYC  Newco  and  PRR 
Newco  will  be  assumed  by  CSXT  and 
NSR,  respectively,  upon  the  merger  of 
NYC  Newco  and  PRR  Newco  into  CSXT 
and  NSR,  respectively. 

Petitioners  advise  that  NYC  Newco 
and  PRR  Newco  will  utilize  a  grantor 
trust  structure  for  certain  equipment 
secured  by  financing  agreements 
entered  into  prior  to  October  1994  (to 
preserve  for  the  secured  parties  to  such 
financing  agreements  the  benefits  of 
section  1168  of  the  Bankruptcy  Code,  11 
U.S.C.  1168,  as  in  effect  prior  to  October 
1994).  Petitioners  explain:  that,  under 
this  structure,  Conrail  will  sublease  the 
relevant  equipment  to  NYC  Newco  and 
PRR  Newco  under  capital  leases  for  tax 
purposes;  that  NYC  Newco  and  PRR 
Newco  will  create  bankruptcy-remote 
grantor  trusts  and  transfer  their  rights 
and  obligations  under  the  capital  leases 
to  their  respective  grantor  trusts;  that 
the  trusts  then  will  sublease  the  relevant 
equipment  to  CSXT  and  NSR  xmder  true 
leases  for  tax  purposes,  and  assign 
payments  under  those  subleases  to 
Conrail;  and  that,  after  NYC  Newco  and 
PRR'Newco  are  distributed  to  CSXT  and 
NSR,  but  before  being  merged  into 
CSXT  and  NSR,  NYC  Newco  and  PRR 
J^ewco  each  will  transfer  the  beneficial 
interest  in  its  grantor  trust  to  a 
corporation  (other  than  CSXT  and  NSR, 
respectively)  that  is  a  subsidiary  of  CSX 
and  NS,  respectively. 

Petitioners  explain  that,  in  all  of 
Conrail's  secured  equipment  financings, 
holders  of  Conrail's  secured  debt 
instruments  are  entitled  to  the  benefits 
of  Bankruptcy  Code  §  1168,  which 
(petitioners  advise)  provides  certain 
protections  to  creditors  imder  railroad 
equipment  leasing  and  financing 
arrangements.  Petitioners  add  that,  to 
preserve  the  existing  protections  that 
Conrail's  seciired  debtholders  enjoy 
under  §  1168,  all  of  the  subleases 
described  above  will  provide,  among 
other  things,  that:  (1)  Any  such  sublease 


will  be  junior  and  subordinate  to  the 
controlling  agreement  and  the  holders  of 
CRC's  seciued  debt;  (2)  the  sublessee, 
upon  default  by  CRC  under  the 
controlling  agreement,  will  surrender 
possession  of  the  equipment  in 
accordance  with  the  terms  of  the 
controlling  agreement;  and  (3)  each 
sublessee  in  possession  of  equipment 
will  be  a  railroad  against  which  §  1168 
protection  would  be  available. 

Analysis  of  the  Debt  Restructuring. 
Petitioners  state  that  the  debt  ratings  of 
the  new  NYC  Newco  and  PRR  Newco 
unsecured  debentures,  and  the  Conrail 
secured  debt  obligations,  will  be  at  least 
equal  to  that  of  the  present 
corresponding  CRC  debt  obligations. 
Petitioners  indicate  that  two  corporate 
debt  rating  services  (Moody's  Investors 
Service  and  Standard  &  Poor's)  have 
advised:  (a)  That  the  debt  ratings 
assigned  to  the  debt  obligations  to  be 
offered  by  NYC  Newco  and  PRR  Newco 
(in  exchange  for  Conniirs  current 
unsecured  debt  obligations)  will  be  at 
least  equal  to  Conrail's  current  debt 
ratings  for  those  unsecured 
obligations;!^  and  (b)  that  the  debt 
ratings  of  Conrail's  current  public 
secured  debt  obligations  will  not  be 
reduced  as  a  result  of  the  proposed 
transaction. 

Petitioners  assert  that  the  proposed 
debt  restructuring  follows  the  pattern 
approved  by  the  Board  in  Decision  No. 
89.  Petitioners  explain  that,  in  that 
decision,  the  Board  authorized  CSX  and 
NS  to  bear  the  economic  burden  of  the 
CRC  debt  in  the  ratio  of  42%  to  58%, 
respectively.  Petitioners  further  explain: 
that,  in  practice,  Conrail's  debt 
obligations  remained  in  place  after  the 
Split  Date,  but,  in  the  case  of  any  failure 
of  Conrail's  income  to  service  them,  the 
provisions  of  §  4.3  of  the  Transaction 
Agreement  stood  behind  them;'^  that 
the  proposed  debt  restructuring  will 
follow  the  original  model  by 
exchanging,  in  the  same  42%-58% 


'*  Petitioners  add  that,  post-exchange,  unsecured 
debtholders  will  own  a  package  of  securities,  42% 
of  which  will  continue  to  be  rated  at  the  CSX  rating 
(which,  petitioners  advise,  was  the  Conrail  rating 
prior  to  the  Split  Date)  and  58%  of  which  will  be 
rated  at  the  f^S  rating. 

"4.3(a)  of  the  Transaction  Agreement  provides 
that,  from  and  after  the  Split  Date,  "CSX  [in  the 
Transaction  Agreement,  CSXC  is  referred  to  as  CSX) 
and  NSC  shall  ensure  that  CRR,  CRC  and  their 
Affiliates  have  sufficient  cash  to  satisfy  the 
Retained  Liabilities  as  they  become  due  and  any 
operating  and  other  expenses  incurred  by  CRR,  CRC 
and  their  Af&liates  in  the  conduct  of  their 
business."  4.3(b)  of  the  Transaction  Agreement 
provides:  "It  is  the  intent  of  the  parties  that  the 
economic  burden  of  the  Corporate  Level  Liabilities 
(of  Conrail]  will  be  borne,  directly  or  indirectly,  by 
CSX  or  NSC  in  accordance  with  their  resiiective 
Percentage  (i.e.,  42%-58%)."  CSX/NS-25.  Volume 
8B  at  49  (filed  June  23. 1997,  in  STB  Finance 
Docket  No.  33388). 


ratio,  NYC  Newco  debentures 
guaranteed  by  CSXT  and  PRR  Newco 
debentures  guaranteed  by  NSR,  for  the 
Conrail  unsecured  debt  securities,  and 
by  providing,  in  addition  to  their 
existing  security,  assumptions  by  CSXT 
and  NSR  in  that  same  ratio  with  respect 
to  the  subleases  supporting  the  Conrail 
seciured  debt;  that  the  Conrail 
debtholders  will  either  keep  their 
existing  securities  (in  the  case  of  the 
secured  debt  obligations)  or  have  an 
option  to  acquire  new  securities 
guaranteed  by  CSXT  and  NSR 
respectively,  with  the  same  maturity 
dates,  principal  and  interest  payment 
dates,  and  interest  rates  that  they 
previously  had;  and  that,  in  addition, 
NYC  Newco's  and  PRR  Newco's 
unsecured  debentiu-es  will  have 
covenant  packages  substantially  similar 
to  those  of  the  publicly  traded 
unseciu-ed  debentures  of  CSX  and  NS, 
respectively.  Petitioners  therefore 
conclude  that  the  proposed  debt 
restructuring  follows  the  existing 
pattern  approved  by  the  Board  and  is   « 
consistent  with  the  public  interest. 

Negotiations  Contemplated. 
Petitiofters  indicate  that  they  intend  to 
approach  the  holders  of  Conrail's 
outstanding  debt  obligations  to  secure 
their  consents  to  the  proposed 
transaction.  Petitioners  advise  that, 
because  any  issues  involving  the  Conrail 
debtholders'  consents  may  be  resolved 
consensually,  petitioners  are  not  asking 
the  Board  to  undertake,  at  this  time,  a 
detailed  review  of  issues  related  to  the 
consents.  Petitioners  are  asking,  rather, 
that  the  Board  defer  consideration  of 
these  issues  yvhile  reviewing  and 
approving  the  underlying  aspects  of  the 
proposed  transaction. 

Relief  Sought  by  Petitioners 

(1)  Petitioners  ask  that  the  Board 
provide  for  Federal  Register  publication 
of  notice  of  their  petition,  and  adopt  a 
procedural  schedule  providing  for  an 
opportunity  for  comments  by  interested 
parties  and  a  reply  by  petitioners. 
Petitioners  ask,  in  particular,  that  the 
due  date  for  the  submission  of 
comments  by  interested  parties  be  set  as 
the  30th  day  after  the  date  of  Federal 
Register  publication,  and  that  the  due 
date  for  the  submission  of  a  reply  by 
petitioners  be  set  as  the  60th  day  after 
the  date  of  Federal  Register  publication. 
Petitioners  also  ask  that  the  Board  issue 
its  decision  on  the  merits  within  45 
days  after  completion  of  the  procedural 
schedule,  if  possible,  or  as  expeditiously 
as  circumstances  may  permit. 

(2)  Petitioners  ask  that  the  Board 
issue,  following  the  receipt  of  written 
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comments,  a  49  U.S.C.  11327  le 
"supplemental  order"  finding  the 
proposed  transaction  to  be  consistent 
with  the  public  interest,  and  authorizing 
it  pursuant  to  49  U.S.C.  11321-27, 
subject  to  a  condition  requiring 
petitioners  to  resolve  through 
negotiations  any  issues  pertaining  to  the 
Conrail  debtholders'  required  consents, 
or,  in  the  alternative,  to  propose  further 
proceedings  before  the  Boani  to 
determine  whether  the  treatment  of  the 
Conrail  debtholders  under  the  terms  of 
the  proposed  transaction  is  fair,  just, 
and  reasonable.  Petitioners  add  that  the 
requested  order  is  appropriate  to  ensure 
compliance  with  Decision  No.  89's 
Ordering  Paragraph  6 1^  and  to  confirm 
that  CSX  and  NS  are  fully  authorized  to 
carry  out  the  proposed  transaction 
imder  49  U.S.C.  11323-24. 

(3)  Petitioners  ask  that  the  Board  find 
that  CRC  will  continue  to  be  a  rail 
common  carrier  under  49  U.S.C. 
10102(5)  following  the  consmnmation  of 
the  proposed  transaction.  See  Decision 
No.  89,  3  S.T.B.  at  374  ("We  fiorther  find 
that,  after  the  Closing  Date,  CRC  will 
remain  a  'rail  carrier'  as  defined  at  49 
U.S.C.  10102(5).").i8 

(4)  Petitioners  advise  that,  if  potential 
issues  regarding  the  debtholders' 
consents  cannot  be  resolved  through 
negotiations:  (a)  Petitioners  will  propose 
further  proceedings  to  resolve  any  such 
issues  before  the  Board  on  the  basis  that 
(in  petitioners'  view)  the  treatment  of 
the  Conrail  debtholders  under  the  terms 
of  the  proposed  transaction  is  fair,  just, 
and  reasonable,wtge  Schwabacherv. 
United  States,  334  U.S.  192  (1948);  and 
(b)  petitioners  will  seek  a  ruling  from 
the  Board  confirming  that  the  49  U.S.C. 
11321(a)  exemption  "from  all  other 
law"  {including  contractual  restrictions) 
will  permit  consimmiation  of  the 
proposed  transaction  without  the 
consent  of  the  holders  of  Conrad's 
outstanding  debt  obligations,  and  that 
immunity  under  11321(a)  fix)m 
contractual  consent  requirements 
related  to  Com-ail's  outstanding  debt 
obligations  is  necessary  to  permit 
petitioners  to  carry  out  the  proposed 
transaction. 


"49  U.S.C.  11327  provides:  "When  cause  exists, 
the  Board  may  make  appropriate  orders 
supplemental  to  an  order  made  in  a  proceeding 
under  sections  11322  through  11326  of  this  title." 

"  Decision  No.  89's  Ordering  Paragraph  6 
provides:  "No  change  or  modification  shall  be  made 
In  the  terms  and  conditions  approved  in  the 
authorized  application  without  the  prior  approval 
of  the  Board."  Decision  No.  89.  3  S.T.B.  at  385. 

'"  The  date  referred  to  in  this  decision  as  the  Split 
Date  (June  1,  1999)  has  previously  been  referred  to 
as  the  aosing  Date  and  Day  One.  See  Decision  No 
89,  3  S.TB.  at  213  n.27. 


Procedural  Schedule  Adopted  by  the 
Board 

The  Board  has  arranged  to  publish 
this  decision  in  the  Federal  Register  on 
July  16,  2003,  to  provide  notice  to 
interested  persons  that  petitioners  seek 
the  relief  contemplated  in  their  petition. 
The  Board,  however,  is  adopting  a 
procedural  schedule  somewhat  different 
from  the  schedule  suggested  by 
petitioners. 

Clarification  Required.  Petitioners 
will  have  until  Jvdy  17,  2003,  to  clarify 
whether  the  proposed  debt  restructuring 
applies  to  Conrad's  preexisting  debt 
obligations  (i.e.,  the  obligations  that 
existed  on  the  Split  Date  and  that 
continue  to  exist  today)  or  to  Conrad's 
current  debt  obligations  (i.e.,  the 
obligations  that  existed  on  the  Split  Date 
and  that  continue  to  exist  today,  and,  in 
addition,  any  post-Spht  Date  obligations 
incurred  by  Conrail).  It  may  be  that  the 
two  sets  of  obligations  are  the'same, 
and,  even  if  the  two  sets  of  obligations 
are  not  precisely  the  same,  it  is  quite 
likely  that  preexisting  obligations 
comprise  the  vast  majority  of  current 
obligations.  Nevertheless,  given  certain 
ambiguities  in  the  petition  respecting 
this  matter,  it  seems  appropriate  to 
require  petitioners  to  submit 
clarification. 

Service  on  Various  Persons  Required. 
To  ensure  that  the  petition  is  brought  to 
the  attention  of  those  persons  most 
likely  to  be  affected  by  the  proposed 
transaction,  petitioners  wUl  have  until 
July  29,  2003,  to  serve  copies  of  this 
decision,  and  to  certify  in  writing  that 
such  service  has  been  accomplished,  on 
all  parties  of  record  in  STB  Finance 
Docket  No.  33388  and  on  all  known 
holders  of  Conrad's  relevant  (i.e.,  either 
preexisting  or  current)  debt  and 
equipment  lease  obligations  (as  those 
terms  are  used  in  this  decision). ^^ 
Petitioners'  certification  should  be  sent 
to:  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  Petitioners  should  also  submit,  on 
a  3.5-inch  IBM-compatible  floppy  disk 
or  a  CD,  an  electronic  copy  (in,  or 
compatible  with,  WordPerfect  10.0)  of 
all  textual  materials  included  in  their 
certification. 

Petition  Available  to  Interested 
Persons.  Interested  persons  may  view 
the  petition  and/or  the  requested 
clarification  on  the  Board's  Web  site  at 
http://www.stb.dot.gov,  at  the  "Filings" 
button.  The  petition  was  filed  on  June 
4,  2003  ("06/04/2003").  and  may  be 
viewed  with  the  filings  for  that  date. 


'*For  purposes  of  this  decision,  a  "known" 
holder  of  a  Conrail  debt  obligation  is  a  holder 
whose  identify  and  mailing  address  ar«  known  to, 
or  readily  ascertainable  by,  petitioners. 


The  clarification  will  be  posted  to  the 
Board's  Web  site  shortly  after  it  is  filed. 
Any  person  wishing  to  obtain  a  paper 
copy  of  the  petition  and/or  the 
clarification  may  request  a  copy  in 
writing  or  by  phone  from  any  of 
petitioners'  representatives  (who,  as 
previously  noted,  are  Mr.  G.  Paul 
Moates,  Mr.  Peter  J.  Shudtz,  Mr.  Henry 
D.  Light,  and  Mr.  Jonathan  M.  Broder). 
(1)  Mr.  Moates'  mailing  address  is:  G. 
Paul  Moates,  Sidley  Austin  Brown  & 
Wood  LLP,  1501  K  Street.  NW., 
Washington,  DC  20005.  Mr.  Moates* 
telephone  niunber  is:  202-736-8000.  (2) 
Mr.  Shudtz's  mailing  address  is:  Peter  J. 
Shudtz,  CSX  Corporation,  Suite  560, 
1331  Pennsylvania  Ave.,  NW., 
Washington,  DC  20004.  Mr.  Shudtz's 
telephone  number  is:  202-783-8124.  (3) 
Mr.  Light's  mailing  address  is:  Henry  D. 
Light,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-9241.  Mr.  Ught's  telephone 
number  is:  757-629-2600.  (4)  Mr. 
Broder's  mailing  address  is:  Jonathan  M. 
Broder,  Consolidated  Rail  Corporation, 
Two  Commerce  Square,  2001  Market 
Street,  Philadelphia,  PA  19103.  Mr. 
Broder's  telephone  number  is:  215-209- 
5020. 

Comments  of  Interested  Persons.  Any 
person  (including,  but  not  limited  to, 
parsons  served  with  copies  of  this 
decision)  who  wishes  to  file  comments 
respecting  the  petition  must  file  such 
comments  by  August  28,  2003. 
Comments  (an  original  and  10  copies), 
referencing  STB  Finance  Docket  No. 
33388  (Sub-No.  94),  should  be  sent  to: 
Surface  Transportation  Board,  1925  K 
Sti^et,  NW.,  Washington,  DC  204Z3- 
0001 .  Comments  should  also  be  served 
(one  copy  each)  on  all  of  petitioners' 
representatives  (at  the  addresses  given 
in  the  preceding  paragraph).  Any  person 
submitting  comments  must  also  submit, 
on  a  3.5-inch  IBM-compatible  floppy 
disk  or  a  CD,  an  electronic  copy  (in,  or 
compatible  with,  WordPerfect  10.0)  of 
all  textual  materials  included  in  the 
comments.  20 

Reply  by  Petitioners.  Petitioners  will 
have  until  September  25,  2003,  to  reply 
to  any  comments  filed  by  interested 
persons.  Replies  (an  original  and  10 
copies)  should  be  sent  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001. 
Replies  should  also  be  served  (one  copy 
each)  on  each  commenting  party. 
Petitioners  must  also  submit,  on  a  3.5- 
inch  IBM-compatible  floppy  disk  or  a 
CD,  an  electronic  copy  (in,  or 
compatible  with,  WordPerfect  10.0)  of 


*"  Parties  unable  to  comply  with  the  electronic 
submission  requirement  can  seek  a  waiver  from  the 
Board. 
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all  textual  materials  included  in  the 
reply. 

Decision  by  the  Board.  The  Board  will 
endeavor  to  issue  its  decision  on  the 
merits  of  the  petition  as  soon  as  possible 
after  the  filing  of  petitioners'  reply. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  hiunan 
environment  or  the  conservation  of 
energy  resources. 

It  Is  Ordered 

1.  By  July  17,  2003,  petitioners  must 
clarify  whether  the  proposed  debt 
restructuring  applies  to  Conrail's 
preexisting  debt  obligations  (i.e.,  the 
obligations  that  existed  on  the  Split  Date 
and  that  continue  to  exist  today)  or  to 
Conrail's  current  debt  obligations  [i.e., 
the  obligations  that  existed  on  the  Split 
Date  and  that  continue  to  exist  today, 
and,  in  addition,  any  post-Split  Date 
obligations  incurred  by  Conrail). 

2.  By  July  29.  2003,  petitioners  must 
serve  copies  of  this  decision,  and  must 
certify  in  writing  that  such  service  has 
been  accomplished,  on  all  parties  of 

.record  in  S'TB  Finance  Docket  No. 
33388  and  on  all  known  holders  of 
Conrail's  relevant  (i.e.,  either 
preexisting  or  ciuxent)  debt  and 
equipment  lease  obligations  (as  those 
terms  are  used  in  this  decision). 

3.  Comments  of  interested  persons  are 
due  lay  August  28.  2003. 

4.  Petitioners'  reply  is  due  by 
September  25,  2003 

5.  This  decision  is  effective  on  July  9, 
2003. 

Decided:  July  9.  2003. 

By  the  Board,  Chairman  Nober. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-17841  Filed  7-15-03;  8:45  am] 
BRiJNG  CODE  491$-00-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Notice  of  Call  for  Redemption:  8% 
Percent  Treasury  Bonds  of  2003-08 

July  15,  2003. 

1 .  Public  notice  is  hereby  given  that 
all  outstanding  8%  percent  Treasury 
Bonds  of  2003-08  (CUSIP  No.  912810 
CE  6)  dated  November  15,  1978,  due 
November  15,  2008,  are  hereby  called 
for  redemption  at  par  on  November  15, 
2003,  on  which  date  interest  on  such 
bonds  will  cease. 

2.  Full  information  regarding  the 
presentation  and  surrender  of  such 
bonds  held  in  coupon  and  registered 
form  for  redemption  luider  this  call  will 
be  found  in  Department  of  Treasury 


Circular  No.  300  dated  March  4,  1973, 
as  amended  (31  CFR  part  306),  and  from 
the  Definitives  Section  of  the  Bureau  of 
the  Public  Debt  (telephone  (304)  480- 
7936),  and  on  the  Bureau  of  the  Public 
Debts  Web  site,  http:// 
www.publicdebt.treas.gov. 

3.  Redemption  payments  for  such 
bonds  held  in  book-entry  form,  whether 
on  the  books  of  the  Federal  Reserve 
Banks  or  in  Treasury-Direct  accounts, 
will  be  made  automatically  on 
November  15,  2003. 

Donald  V.  Hammond, 

Fiscal  Assistant  Secretary. 

[FR  Doc.  03-17845  Filed  7-15-03;  8:45  am] 

BILUNG  COOE  4810-40-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Debt  Management  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  2,  section  10(a)(2),  that  a 
meeting  will  be  held  at  the  U.S. 
Treasury  Department,  15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC,  on  July  29,  2003,  at  9 
a.m.  of  the  following  debt  management 
advisory  committee: 

Treasury  Borrowing  Advisory 
Conlmittee  of  The  Bond  Market 
Association  ("Committee") 
The  agenda  for  the  meeting  provides 
for  a  charge  by  the  Secretary  of  the 
Treasury  or  his  designate  that  the 
Committee  discuss  particular  issues, 
and  a  working  session.  Following  the 
working  session,  the  Committee  will 
present  a  written  report  of  its 
recommendations.  The  meeting  will  be 
closed  to  the  public,  pursuant  to  5 
U.S.C.  App.  2,  section  10(d)  and  Pub.  L. 
103-202,  section  202(c)(l)(B)(31  U.S.C. 
3121  note). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  agencies  by  5  U.S.C. 
App.  2,  section  10(d)  and  vested  in  me 
by  Treasiuy  Department  Order  No.  101- 
05,  that  the  meeting  is  concerned  with 
discussions  and  debates  of  the  issues 
presented  to  the  Committee  by  the 
Secretary  of  the  Treasury  and 
recommendations  of  the  Committee  to 
the  Secretary,  piusuant  to  Pub.  L.  103- 
202,  section  202(c)(1)(B).  Thus,  this 
information  is  exempt  from  disclosure 
under  that  provision  and  5  U.S.C. 
552b(c)(3)(B).  In  addition,  the  meeting  is 
concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
552b(c){9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 


the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
2,  section  3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may    ■ 
not  reflect  the  recommendations 
provided  in  reports  of  the  Committee, 
premature  disclosure  of  the  Committee's 
deliberations  and  reports  would  be 
likely  to  lead  to  significant  financial 
speculation  in  the  securities  market. 
Thus,  this  meeting  falls  within  the 
exemption  covered  by  5  U.S.C. 
552b(c)(9)(A). 

The  first  agenda  items  of  the 
Committee  meeting  prior  to  April  2003 
were  a  presentation  of  a  statement  on 
economic  conditions  by  a  Treasury 
official  and  a  review  of  financing 
estimates  and  technical  charts  that  had 
been  released  the  day  before  the 
Committee  meeting.  The  presentation  of 
the  statement  and  the  review  were  open 
■  to  the  public,  but  did  not  involve 
discussion  by  Committee  members  since 
the  financial  information  had  been 
disclosed  the  day  prior  to  the  meeting. 
The  remainder  of  the  Committee 
meeting  was  closed  to  the  public.  In 
place  of  the  presentation  of  the 
economic  statement  and  review, 
Treasiuy  staff  will  provide  a  technical 
briefing  to  the  press  on  the  day  before 
the  Committee  meeting,  following  the 
release  of  the  economic  statement, 
financing  estimates  and  technical 
charts.  This  new  procedure  Will  make 
the  same  information  available  to  the 
public,  but  it  will  give  the  press  an 
opportunity  to  ask  questions  about 
financing  projections  and  technical 
charts.  As  a  consequence  of  this  change. 
Treasury  has  eliminated  the  open 
portion  of  the  Committee  meeting. 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
Committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552(b).  The  Designated  Federal 
Officer  or  other  responsible  agency 
official  who  may  be  contacted  for 
additional  information  is  Tim 
Bitsberger,  Deputy  Assistant  Secretary, 
Federal  Finance,  at  (202)  622-2245. 
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Dated:  July  11,  2003. 
Brian  C.  Roseboro, 

Assistant  Secretary,  Financial  Markets. 
(FRDoc.  03-18044  Filed  7-15-03;  8:45  am) 
BaXMG  CODE  4810-2S-M 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund;  Proposed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  propose4 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  pf  1995,  Pub 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Fund  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Fimd's 
reporting  requirement  for:  a)  the  CDFI 
Program  Annual  Survey  (comprising  an 
Institution-Level  Report  and  a 
Transaction-Level  Report)  from  CDFI 
Program  awardees;  and  b)  the  NMTC 
Program  Institution-Level  Report 
(including  IRS  Compliance  Questions) 
and  Transaction-Level  Report  from 
NMTC  Program  allocatees.  The  Fimd  is 
also  soliciting  comments  on  certain 
other  information  collections  required 
by  the  allocation  agreement  for  NMTC 
Program  allocatees. 
DATES:  Written  conmients  should  be 
received  on  or  before  September  15, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  comments  on  the 
IRS  Compliance  Questions  (foimd  on 
the  last  page  of  the  NMTC  Program 
Institution-Level  Report)  to:  John 
Bickfbrd,  Senior  Program  Analyst.  SB/ 
SE  Compliance  Pohcy,  Internal  Revenue 
Service,  5000  Ellin  Road.  C9-465, 
Lanham,  MD  20706,  Facsimile  Number 
(202)  283-2240. 

Direct  all  other  comments  on  the  CDFI 
Program  Annual  Sim^ey  and  the  NMTC 
Program  Institution  Level  and 
Transaction  Level  Reports  to:  Donna 
Fabiani,  Manager  for  Financial 
Strategies  and  Research,  Community 
Development  Financial  Institutions 
Fimd,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington,  DC  20005, 
datacoUectioncomment@cdfi.treas.gov, 
Facsimile  Niunber  (202)  622-3569. 

Direct  all  comments  on  the 
information  collections  related  to  the 
specified  sections  of  the  NMTC  Program 


Allocation  Agreement  to:  Jeffrey  C.  Berg. 
Legal  Coimsel,  Commimity 
Development  Financial  Institutions 
Fimd,  U.S.  Department  of  the  Treasury, 
601  13th  Street.  NW..  Suite  200  South, 
.Washington,  DC  20005,  allocation 
agreementPRAcomments@cdfi.  treas. 
gov,  Facsimile  Number  (202)  622-7754. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
draft  of  the  information  collections  may 
,   be  obtained  from  the  Fund's  Web  site  at 
http://www.cdfifiind.gov.  Requests  for 
additional  information  regarding  the  IRS 
Compliance  Questions  should  be 
.    directed  to:  John  Bickford,  Senior 
Program  Analyst,  SB/SE  Compliance 
Policy.  Internal  Revenue  Service,  5000 
Ellin  Road.  C9-465,  Lanham,  MD  2070&, 
or  call  (202)-283-2515. 

Requests  for  additional  information 
regarding  all  other  reports  should  be 
directed  to:  Donna  Fabiani,  Manager  for 
Financial  Strategies  and  Research, 
Commimity  Development  Financial 
Institutions  Fund,  U.S.  Department  of 
the  Treasury.  601  13th  Sti-eet.  NW., 
Suite  200  Soutii,  Washington,  DC  20005, 
datacoUectioncommen  t@cdfi.  treas.gov, 
or  fax  (202)  622-3569. 

Requests  for  additional  information 
regarding  the  specified  sections  of  the 
NMTC  Program  Allocation  Agreement 
should  be  directed  to:  Jeffrey  C.  Berg, 
Legal  Counsel,  Conununity 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13tii  Sti-eet,  NW.,  Suite  200  South, 
Washington,  DC  20005.  allocation 
agreementPRAcomments@cdfi.treas. 
gov.  or  fax  (202)  622-7754. 

SUPPLEMENTARY  INFORMATION: 

Title:  Performance  and  Compliance 
Data  and  Other  Information  Collection 

OMB  Number:  1559-0006  (for  Annual 
Survey  only) 

Abstract:  Since  1996.  the  Fund  has 
certified  more  than  700  Community 
Development  Financial  Institutions 
(CDFIs)  and  more  than  1.200 
Community  Development  Entities 
(CDEs),  and  made  approximately  $3^.1 
billion  in  awards  and  tax  credit 
allocations.  The  CDFI/CDE  industry 
boasts  collective  assets  in  excess  of  $5 
billion  and  a  combined  loan/investment 
portfolio  of  nearly  $6  billion  (exclusive 
of  the  equity  to  be  raised  vrith  the  recent 
$2.5  billion  in  New  Markets  Tax  Credit 
allocations). 

What  has  the  industry  accomplished? 
What  is  it  capable  of  accomplishing? 
Answers  to  these  questions  could  help 
catalyze  new  investment  that  may  be 
required  for  the  industry  to  reach  its  full 
market  potential  and  achieve  long-term 
sustainability  through  greater  access  to 
the  financial  markets. 

The  Fund  plans  to  create  a  repository 
of  data  to  help  the  industry  conduct 


peer  analyses  and  self-assessments  on 
its  products  and  institutional 
performance.  This  data  will  aid  the 
Fimd  in  conducting  financial  risk  and 
socio-economic  impact  analyses. 

The  Fund  network  of  more  than  1.900 
certified  CDFIs  and  CDEs  is  an  inte^ 
part  of  OUT  nation's  financial  system. 
The  Fund's  vision  is  to  electronically 
link  the  nation's  community 
development  financing  industry  as  a 
powerful,  reliable  and  stable  network 
within  the  U.S.  financial  system.  The 
Fund  is  re-designing  its  electronic 
platform  to  facilitate  the  flow  of 
information  between  the  Fund  and  the  • 
field  and  to  create  a  repository  of  data 
to  aid  CDFI  self-assessments  through 
peer  analyses,  as  well  as  aid  the  Fund 
in  conducting  its  ovra  assessment  of 
CDFI  financial  risk  and  community 
development  impact.  To  that  end,  the 
Fund  will  collect: 

From  All  CDFI  Program  awardees,  an 
annual  survey  consisting  of  two  parts: 

(a)  an  Institution-Level  Report  on  the 
CDFI  and  its  financial  performance;  and 

(b)  a  Transaction-Level  Report  providing 
precise  information  on  the  socio- 
economic characteristics  of  investees, 
loan  and  investment  terms,  repayment 
status,  and  community  development 
impacts.  The  Transaction-Level  Report 
complements  the  Institution-Level 
Report  and,  together,  the  two  pieces 
comprise  the  annual  survey  requirement 
under  CDFI  Program  assistance 
agreements. 

From  NMTC  Program  allocatees.  an 
Institution-Level  Report  (including  IRS 
Compliance  Questions)  and  a 
Transaction-Level  Report. 

These  reports  are  used  to  demonstrate 
how  CDFIs  and  CDEs  are  performing 
and  the  impact  they  are  having  in 
underserveid  communities.  The  data 
from  the  reports  vdU  be  used  in 
compliance  reviews  for  awardees  and 
allocatees,  in  the  development  and 
implementation  of  PLUM  (described 
below),  and  the  measurement  of 
financing  activities  in  the  most 
distressed  communities  in  the  nation, 
including  Hot  Zones. 

In  anticipation  of  these  changes,  the 
Fund  is  making  major  investments  in 
technology  to  collect,  store,  and  analyze 
this  large  volume  of  data.  Two  of  these 
investments  are: 

•  Community  Investment  Intelligence 
System  (CIIS):  This  new  data  collection 
system  and  repository  will  collect  and 
store  CDFI  and  CDE  transaction-level 
and  institution-level  data.  The  system  is 
being  designed  to  communicate,  where 
possible,  with  the  technology  CDFIs  and 
CDEs  currentiy  use,  thereby  facilitating 
the  transfer  of  large  volumes  of  data  to 
the  Fund.  The  Fund's  contractor,  E  F 
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Kearney,  will  work  with  CDFIs  and 
CDEs  in  the  system  design  phase  with 
the  goal  of  developing  a  sophisticated 
yet  user-friendly  web-based  data 
transmission  process.  CIIS  is  expected 
to  be  implemented  in  December  2003. 

•  PLUM:  PLUM  is  an  automated  CDFI 
performance  rating  system  that  will 
analyze  the  data  collected  through  CDS 
to  rate  a  ODFI's  Performance/ 
community  development  impact, 
Liquidity/financial  strength, 
Underwriting/portfolio  quality,  and 
Management.  The  Fund  will  publish  a 
separate  notice  seeking  public  comment 
on  PLUM. 

To  view  the  proposed  data  collection 
reports,  visit  the  Fund's  website  vnvw. 
cdfifund.gov  and  click  on  "Fund 
seeking  comments  on  Data  Collection." 
This  will  link  to  the  following  reports: 
1.  ODFI  Program  Annual  SiuT^ey — 
Institution-Level  Report;  2.  CDFI 
Program  Annual  Survey — Transaction- 
Level  Report;  3.  NMTC  Program 
Institution-Level  Report  (including  IRS 
Compliance  Questions);  and  4.  NMTC 
Program  Transaction-Level  Report. 

NMTC  Program  Allocation 
Agreement:  In  order  to  qualify  for  an 
allocation  of  tax  credits  under  the 
NMTC  Program,  an  entity  must  be 
certified  as  a  qualified  community 
development  entity  and  submit  an 
allocation  application  to  the  Fimd. 
Upon  receipt  of  such  applications,  the 
Fund  will  conduct  a  competitive  review 
process  to  evaluate  applications  for  the 
receipt  of  NMTC  allocations.  Entities 
receiving  an  NMTC  allocation  must 
enter  into  an  allocation  agreement  with 
the  Fimd.  The  allocation  agreement 
contains  the  terms  and  conditions 
associated  with  the  receipt  of  an  NMTC 
allocation.  Comment  are  requested  on 
certain  disclosiu-e  requirements 
contained  in  the  allocation  agreement  as 
well  as  the  requirement  for  the 
submission  of  a  copy  of  the  allocatee's 
audited  financial  statements.  The 
specific  sections  of  the  allocation 
agreement  for  which  comments  are 
sought  may  be  obtained  from  the  Fund's 
Web  site  at  http://www.cdfifiind.gov. 

Current  Action :  N/ A. 

Type  of  review: 
CDFI  Program  Annual  Survey:  Renewal 
NMTC  Program  Institution-Level  and 

Transaction-Level  Reports:  New 
NMTC  Program  Allocation  Agreement 

sections:  New 

Affected  Public:  Not-for-profit 
institutions,  businesses  or  other  for- 
profit  institutions  and  tribal  entities. 

Estimated  Number  of  Respondents: 
CDFI  Program  Annual  Survey:  350 
NMTC  Program  Institution-Level  and 

Transaction-Level  Reports:  66 


Allocation  Agreement  (section  4.9):  66 
Allocation  Agreement  (sections  6.2  and 

6.9):  5 

Estimated  Annual  Time  Per 
Respondent: 

CDFI  Program  Annual  Survey:  24  hours  ■ 
NMTC  Program  Institution-Level  and 

Transaction-Level  Reports:  24  hours 
Allocation  Agreement  (section  4.9):  1 

hour 
Allocation  Agreement  (sections  6.2  and 

6.9):  2  hours 

Estimated  Total  Annual  Burden 
Hours: 
CDFI  Program  Annual  Survey:  8,400 

hours 
NMTC  Program  Institution-Level  and 

Transaction-Level  Reports:  1,584 

hours 
Allocation  Agreement  (section  4.9):  66 

hours 
Allocation  Agreement  (sections  6.2  and 

6.9):  10  hours 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on 
all  aspects  of  the  information 
collections,  but  commentators  may  wish 
to  focus  particular  attention  on:  (a)  For 
NMTC  Program  allocatees,  the  types  of 
data  that  edlocatees  that  purchase  loans 
should  be  required  to  report  to 
demonstrate  the  community 
development  impact  of  the  loan 
purchase;  (b)  for  NMTC  Program 
allocatees,  the  types  of  data  that 
aUocatees  that  invest  in  other  CDEs 
should  be  required  to  report  to 
demonstrate  the  community 
development  impact  of  the  second-tier 
CDE's  Qualified  Active  Low-Income 
Commimity  Business  (QAUCB) 
borrowers/investees;  (c)  for  NMTC 
allocatees,  for  which  entity  (allocatee, 
subsidiary  CDE  receiving  an  allocation 
transfer,  and/or  CDE  investee)  should 
the  following  types  of  information  be 
reported:  characteristics  of  QALICB 
borrowers/investees,  staffing,  revenue 
and  expenses,  assets  and  liabilities,  and 
capital  under  management;  (d)  for 
NMTC  edlocatees,  should  information 
such  as  characteristics  of  QALICB 
borrowers/investees,  staffing,  revenue 
and  expenses,  assets  and  liabilities,  and 
capital  under  management  be  reported 
for  an  entity's  entire  operations  or  only 
its  NMTC-related  activities;  (e)  the 
portion  of  the  requested  information 
that  CDFIs  and  CDEs  currently  collect 
and  track  electronically;  (f)  the  effort 
and  cost  for  CDFIs  and  CDEs  to  begin 
collecting  and  electronically  tracking 
any  required  information  not  ciurently 
collected  and  tracked  electronically 


(e.g.,  enhancing  systems,  purchasing 
new  systems);  (g)  the  cost  for  CDFIs  and 
CDEs  to  operate  and  maintain  the 
services/systems  required  to  provide  the 
required  information;  (h)  the  frequency 
with  which  the  Fimd  should  collect 
transaction-level  data  (quarterly,  semi- 
annually, or  annually);  (i)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (j) 
whether  the  collection  of  information  is 
necessary  for  the  proper  evaluation  of 
the  effectiveness  and  impact  of  the 
Fund's  programs,  including  whether  the 
information  shall  have  practical  utility; 
(k)  ways  to  minimize  the  biirden  of  the 
collection  of  information  and  (1)  the 
accuracy  of  the  Fund's  estimate  of  the 
burden  of  the  collection  of  information. 

Comments  are  also  requested  on 
sections  4.9,  6.2,  6.5(c)  and  6.9  of  the 
draft  NMTC  Program  Allocation 
Agreement  (please  note  that  there  is  no 
burden  anticipated  for  section  6.5(c) 
since  this  collection  of  information  is 
usual  and  customary  for  the  ^ 

respondents). 

Authority:  12  U.S.C.  4703,  4703  note.  4707, 
4710,  4714.  4717;  26  U.S.C.  45D;  31  U.S.C. 
321;  and  12  CFR  part  1805. 

Dated:  July  9.  2003. 
Tony  T.  Brown, 

Director,  Community  Development  Financial 

Institutions  Fund. 

(FR  Doc.  03-17993  Filed  7-15-03;  8:45  am] 

BtLUNG  CODE  4nO-70-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Taxpayer 
Advocacy  Panel  (TAP)  Multilingual 
Initiative  Issue  (MLI)  Committee  Will  Be 
Conducted  (Via  Teleconference) 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice.  ' 

SUMMARY:  An  open  meeting  of  the 
Taxpayer  Advocacy  Panel  (TAP) 
Multilingual  Initiative  Issue  (MLI) 
Committee  will  be  conducted  (via 
teleconference). 

DATES:  The  meeting  will  be  held  Friday, 

August  22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Inez 

E.  De  Jesus  at  1-888-912-1227,  or  954- 

423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Taxpayer 
Advocacy  Panel  Multilingual  Initiative 
Issue  Committee  will  be  held  Friday, 
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August  22,  2003  from  1  p.m.  EST  to  2 
p.m.  EST  via  a  telephone  conference 
call  The  Taxpayer  Advocacy  Panel  is 
soliciting  public  comments,  ideas  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  954- 


423-7977,  or  write  Inez  E.  De  Jesus, 
TAP  OfBce,  1000  South  Pine  Island  Rd., 
Suite  340,  Plantation,  FL  33324.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Inez  E.  De  Jesus.  Ms.  De  Jesus  can 
be  reached  at  1-888-912-1227  or  954- 
423-7977. 

The  agenda  will  include  this 
following:  Various  IRS  issues. 


Note:  Last  minute  changes  to  ths  agenda 
are  possible  and  could  prevent  effective 
advance  notice. 

Dated:  July  9,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
(FR  Doc.  03-18043  Filed  7-15-03;  8:45  am] 
BiLUNG  CODE  4S30-01-I> 
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Corrections 


Federal  Register 
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Wednesday,  July  16,  2003 


This  section  of  the  f^EDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

TRICARE;  Implementation  Date  for 
Uniform  Skilled  Nursing  Facility  (SNF) 
Benefit  and  Adoption  of  Medicare 
Payment  Method  for  Skilled  Nursing 
Facilities 

'  Correction 

In  notice  dociunent  03-16980 
appearing  on  page  40251  in  the  issue  of 
Monday,  July  7,  2003,  make  the 
following  correction: 

On  page  40251,  in  the  third  column, 
in  the  fifth  line,  "August  12,  2003,  as 
soon  thereafter"  should  read,  "August 
12,  2002,  or  as  soon  as  thereafter". 

[FR  Doc.  C3-16980  Filed  7-15-03;  8:45  am] 
BILUNG  CODE  1S05-01-O 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  105-55 
[GSPMR  Case  2003-105-1] 
RIN  3090-AH84 

General  Services  Administration 
Property  Management  Regulations; 
Collection  of  Claims  Owed  the  United 
States 

Correction 

Proposed  rule  document  03-17286 
was  inadvertently  published  in  the 
Rules  and  Regulations  section  in  the 
issue  of  Friday,  July  11,  2003,  appearing 
on  page  41274.  It  should  have  appeared 
in  the  Proposed  Rules  section. 

(FR  Doc.  C3-17286  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  1S05-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48118;  File  No.  SR-NYSE- 
2003-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.  Relating  to  Fingerprint- 
Based  Background  Checks  of 
Exchange  Employees  and  Others 

July  1,  2003. 
Correction 

In  notice  docimient  03-1 7356 
beginning  on  page  41033  in  the  issue  of 


Wednesday,  July  9,  2003,  make  the 
following  correction: 

On  page  41035,  in  the  second  column, 
imder  the  heading  m.  Solicitation  of 
Comments,  in  the  last  two  lines,  "[insert 
date  21  days  from  the  date  of 
publication]"  should  read,  "  July  30, 
2003". 

[FR  Doc.  C3-17356  Filed  7-15-03;  8:45  am] 

BILUNG  COOE  1S05-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Poitey  Statement  No.  ANM-03-1 15-28: 
Use  of  Surrogate  Parts  When 
Evaluating  Seatbacks  and  Seatback 
Mounted  Accessories  for  Compliance 
With  §§25.562(cH5)  and  25.785(b)  and 
(d) 

Correction 

In  notice  document  03-17115 
appearing  on  page  40732  in  the  issue  of 
Tuesday,  July  8,  2003  make  the 
following  correction: 

On  page  40732,  in  the  first  column, 
the  subject  heading  is  corrected  to  read 
as  set  forth  above. 

[FR  Doc.  C3-17115  Filed  7-15-03;  8:45  am] 

BILUNG  CODE  1505-01-D 


Wednesday, 
July  16,  2003 


Part  n 


Environmental 
Protection  Agency 


40  CFR  Part  52 

Interim  Final  Determination  That  State  of 
California  Has  Corrected  Deficiencies  and 
Stay  and  Deferral  of  Sanctions;  Approval 
and  Promulgation  of  Ozone  Attainment 
Plan;  State  of  California,  San  Francisco 
Bay  Area;  Interim  Final  Rule  and 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  258-0397(B);  FRL-7528-9] 

Interim  Final  Determination  That  State 
of  Caiifomia  Has  Corrected 
Deficiencies  and  Stay  and  Deferral  of 
Sanctions;  San  Francisco  Bay  Area 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Based  on  a  proposed  approval 
of  revisions  to  the  Caiifomia  State 
Implementation  Plan  (SIP)  for  the  San 
Francisco  Bay  Area  ozone 
nonattainment  area,  published 
elsewhere  in  today's  Federal  Register, 
EPA  is  making  an  interim  final 
determination  that  Caiifomia  has 
corrected  the  deficiencies  for  which  a 
sanctions  clock  began  on  October  22, 
2001.  This  action  will  stay  the 
imposition  of  the  offset  sanctions  and 
defer  the  imposition  of  the  highway 
sanction. 

DATES:  This  iaterim  final  determination 
is  effective  on  July  16,  2003.  However, 
comments  will  be  accepted  until  August 
15. 2003. 

ADDRESSES:  Mail  comments  to  Ginger 
Vagenas.  Planning  Office  (AIR-2).  U.S. 
Environmental  Protection  Agency, 
Region  IX.  75  Hawthome  Street,  San 
Francisco,  CA  94105. 

You  may  inspect  copies  of  the 
submitted  plan  at  our  Region  IX  office 
during  normal  business  hours.  The 
address  is:  Planning  Office  (AIR-2),  Air 
Division.  U.S.  Environmental  Protection 
Agency.  Region  DC,  75  Hawthome 
Street.  San  Francisco.  CA  94105. 

You  may  also  see  copies  of  thie 
submitted  plan  at  the  following 
locations: 

Bay  Area  Air  Quality  Management  District, 
939  Ellis  Street,  San  Francisco,  CA  94109. 

California  Air  Resources  Board,  Public 
Information  Office,  1001  "I"  Street, 
Sacramento,  CA  95814. 

A  copy  of  the  plan  is  also  available 
via  the  Internet  at  http:// 
www.baaqmd.gov/planning/2001  sip/ 
2001sip.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas.  EPA  Region  IX.  (415) 
972-3964. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Background 

Oh  September  20,  2001  (66  FR  48340), 
we  published  a  partial  approval  and 


partial  disapproval  of  the  San  Francisco 
Bay  Area's  1999  Ozone  Attainment  Plan 
(1999  Plan)  as^dopted  by  the  Bay  Area 
Air  Quality  Management  District  on 
June  16, 1999,  the  Association  of  Bay 
Area  Governments  on  June  17,  1999, 
and  the  Metropolitan  "Transportation 
Commission  on  Jime  23, 1999.  These 
agencies  are  knoWn  collectively  as  the 
co-lead  agencies.  The  1999  Plan  was 
submitted  to  EPA  by  the  State  on 
August  12, 1999.  We  based  our  partial 
disapproval  action  on  deficiencies  in 
the  submittal  regarding  the  attainment  ^ 
and  reasonably  available  control 
measure  (RACM)  requirements  of  the 
Clean  Air  Act  (CAA).  CAA  section 
172(c)(1).  This  disapproval  action 
started  a  sanctions  clock  for  imposition 
of  the  offset  sanction  18  months  after 
October  22,  2001  and  the  highway 
sanction  6  months  later,  pursuant  to 
section  1 79  of  the  CAA  and  oiu- 
regulations  at  40  CFR  52.31. 

On  October  24.  2001,  the  co-lead 
agencies  adopted  the  San  Francisco  Bay 
Area  2001  Ozone  Attainment  Plan  (2001 
Plan),  which  was  in  part  intended  to 
correct  the  deficiencies  identified  in  our 
disapproval  action.  On  November  30, 
2001,  the  State  submitted  these 
revisions  to  EPA.  In  the  Proposed  Rules 
section  of  today's  Federal  Register,  we 
have  proposed  approval  of  this 
submittal.  Based  on  today's  this 
proposed  approval,  we  believe  that  it  is 
more  likely  tiian  not  that  the  State  has 
corrected  the  attainment  and  RACM 
deficiencies.  Therefore  we  are  taking 
this  final  rulemaking  action,  effective  on 
publication,  to  stay  the  imposition  of 
the  offset  sanction  and  to  defer  the 
imposition  of  the  highway  sanction 
triggered  by  oiu  September  20.  2001 
disapproval. 

EPA  is  providing  the  public  with  an 
opportimity  to  comment  on  this  final 
action.  If  comments  are  submitted  that 
change  o\a  assessment  described  in  this 
final  determination  and  the  proposed 
approval  of  the  attainment  and  RACM 
provisions  of  the  2001  Plan,  we  intend 
to  take  subsequent  final  action  to 
reimpose  sanctions  pursuant  to  40  CFR 
52.31(d).  If  no  comments  are  submitted 
that  change  our  assessment,  then  all 
sanctions  and  sanction  clocks  will  be 
permanently  terminated  on  the  effective 
date  of  a  fined  approval  of  the 
attainment  and  RACM  provisions  of  the 
2001  Plan. 

n.  EPA  Action 

We  are  making  an  interim  final 
determination  that  the  State  has 


'  In  this  final  action,  references  to  attainment 
include  the  associated  motor  vehicle  emission 
budgets. 


corrected  the  deficiencies  that  started 
the  sanctions  clock.  Based  on  this 
action,  the  imposition  of  the  offset 
sanction  will  be  stayed  and  the 
imposition  of  the  highway  sanction  will 
be  deferred  until  we  take  final  action  to 
approve  the  attainment  and  RACM 
provisions  of  the  2001  Plan  or  we  take 
final  action  to  disapprove  these 
provisions. 

Because  EPA  has  preliminarily 
determined  that  the  State  has  corrected 
the  deficiencies  identified  in  EPA's 
partial  disapproval  action  of  the  1999 
Plan,  relief  from  sanctions  should  be 
provided  as  quickly  as  possible. 
Therefore,  EPA  is  invoking  the  good 
cause  exception  under  the 
Administrative  Procedvu^  Act  (APA)  in 
not  providing  an  opportimity  for 
comment  before  this  action  takes  effect 
(5  U.S.C.  553(b)(3)).  However,  by  this 
action  EPA  is  providing  the  public  with 
a  chance  to  comment  on  EPA's 
determination  after  the  effective  date, 
and  EPA  will  consider  any  comments 
received  in  determining  whether  to 
reverse  such  action. 

EPA  believes  that  notice-and-         * 
comment  rulemaking  before  the 
effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  EPA  has  reviewed  the  State's 
submittal  and,  through  its  proposed 
action,  is  indicating  that  it  is  more  likely 
than  not  that  the  State  has  corrected  the 
deficiencies  that  started  the  sanctions 
clocks.  Therefore,  it  is  not  in  the  public 
interest  to  initially  impose  sanctions  or 
to  keep  applied  sanctions  in  place  when 
the  State  has  most  likely  done  all  it  can 
to  correct  the  deficiencies  that  triggered 
the  sanctions  clocks.  Moreover,  it  would 
be  impracticable  to  go  through  notice- 
and-comment  rulemaking  on  a  finding 
that  the  State  has  corrected  the 
deficiencies  prior  to  the  rulemaking 
approving  the  State's  submittal. 
Therefore,  EPA  believes  that  it  is 
necessary  to  use  the  interim  final 
mlemaking  process  to  stay  and/or  defer 
sanctions  while  EPA  completes  its 
rulemaking  process  on  the  approvability 
of  the  State's  submittal.  Moreover,  with 
respect  to  the  effective  date  of  this 
action,  EPA  is  invoking  the  good  cause 
exception  to  the  30-day  notice 
requirement  of  the  APA  because  the 
purpose  of  this  notice  is  to  relieve  a 
restriction  (5  U.S.C.  553(d)(1)). 

m.  Statutory  and  Executive  Order 
Reviews 

This  action  stays  and/or  defers  federal 
sanctions  and  imposes  no  additional 
requirements. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 


i! 
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therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

This  action  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action. 

The  administrator  certifies  that  this 
action  wiU  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§  601  et  seq.). 

This  rule  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  rule  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  hidian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).   * 

This  action  does  not  have  Federalism 
imphcaUons  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10, 1999). 

This  rule  is  not  subject  to  Executive 
Order  13045.  "Protection  of  Children 
From  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885.  April  23, 
1997),  because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
§  272)  do  not  apply  to  this  rule  because 
it  imposes  no  standards. 

Tms  rule  does  not  impose  an 
information  collection  biirden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 
The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regidatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  must 
submit  a  rule  report  to  Congress  and  the 
Comptroller  General.  However,  section 
808  provides  that  any  rule  for  which  the 
issiiing  agency  for  good  cause  finds  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest,  shall  take  effect  at 
such  time  as  the  agency  promulgating 
the  rule  determines.  5  U.S.C.  808(2). 
EPA  has  made  such  a  good  cause 
finding,  including  the  reasons  therefor, 
and  established  an  effective  date  of  July 
16,  2003.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 


House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Coiul  of  Appeals  for  the  appropriate 
circuit  by  September  15,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purpose  of  judicial  review  nor  does  it 
extend  the  time  within  which  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
regulations,  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compoimds. 

Dated:  July  7,  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  DC. 
[FR  Doc.  03-17971  Filed  7-15-03;  8:45  am] 

BUJNG  CODE  6S60-S0-P 


42174 


Federal  Register /Vol.  68,  No.  136 /Wednesday,  July  16,  2003 /Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA2S8-0397A;  FRL-7S28-a] 

Approval  and  Promulgation  of  Ozone 
Attainment  Plan;  State  of  California, 
San  Franciaco  Bay  Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  state  implementation  plan  (SIP) 
revision,  ihe  2001  San  Francisco  Bay 
Area  Ozone  Attainment  Plan  (2001 
Plan),  submitted  by  the  State  of 
California  to  EPA  to  attain  the  1-hour 
ozone  national  ambient  air  quality 
standard  (NAAQS)  in  the  San  Francisco 
Bay  Area  as  meeting  the  requirements  of 
the  Clean  Air  Act  (CAA).  The  plan 
contains  the  following  components: 
Emission  inventories,  a  reasonably 
available  control  measure 
demonstration,  control  measure 
commitments,  an  attainment  assessment 
and  its  associated  motor  vehicle 
emissions  budgets,  commitments  to 
study  specified  measures  to  determine  if 
additional  emissions  reductions  can  be 
achieved,  a  commitment  to  complete  a 
mid-course  review  by  December  15, 
2003,  and  a  commitment  to  adopt  a 
revised  plan  by  March  2004,  to  submit 
the  revised  plan  by  April  15,  2004,  and 
to  adopt  additional  measures  as 
necessary  to  attain  the  standard  by  2006. 

In  2001,  EPA  disapproved  certain 
components  of  the  1999  ozone 
attainment  plan  for  the  Bay  Area:  The 
RACM  demonstration,  the  attainment 
demonstration,  and  the  motor  vehicle 
emissions  budgets.  Because  of  this 
disapproval  the  Bay  Area  became 
subject  to  the  imposition  of  the  2  to  1 
offset  sanction  under  CAA  section 
179(b)(2)  on  April  22,  2003.  Elsewhere 
in  this  Federal  Register  we  are  making 
an  interim  final  determination  that  the 
2001  Plan  corrects  these  deficiencies.  As 
a  result  of  this  determination  the  offset 
sanction  will  be  stayed  while  EPA 
considers  whether  to  issue  a  final  full 
approval.  A  final  full  approval  action  on 
these  elements  would  terminate  the 
sanctions;  if  EPA  disapproves  the 
attainment  plan  on  the  basis  that  one  or 
inore  of  the  disapproved  components  is 
still  insufficient,  die  offset  sanction  will 
be  reapplied  at  that  time. 
DATES:  Comments  on  the  proposed 
actions  must  be  received  on  or  before 
August  15,  2003. 

ADDRESSES:  Comments  may  be  mailed 
to:  Ginger  Vagenas,  Planning  Office, 


[AIR-21.  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901;  or  to 
vagenas.gingei^pa.gov. 

The  2001  Plan  is  available  on  the  Bay 
Area  Air  Quality  Management  District's 
Web  site  at  http://www.baaqmd.gov/ 
planmng/2001sip/2001sip.htm  and  at 
their  offices  at  939  Ellis  Street,  San 
Francisco,  California,  94109.  A  Copy  of 
this  proposed  rule  and  related 
information  are  available  in  the  air 
programs  section  of  EPA  Region  9's  Web 
site,  http://www.epa.gov/region09/air. 
The  docket  for  this  rulemaking  is 
available  for  inspection  during  normal 
business  hours  at  EPA  Region  9, 
Planning  Office,  Air  Division,  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  A  reasonable  fee  may 
be  charged  for  copying  parts  of  the 
docket.  Please  call  (415)  972-3964  for 
assistance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Vagenas  (415)  972-3964, 
Planning  Office  (AIR-2),  Air  Division, 
EPA  Region  9,  75  Hawthorne  Street,  San 
Fyancisco ,  CA  94 1 05 ; 
vagenas.ginger@epa.gov. 
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I.  Background 

A.  1998  Redesignation  to 
Nonattainment 

In  1978,  the  San  Francisco  Bay  Area 
(Bay  Area)  was  originally  designated 
under  section  107  of  the  CAA,  as 
amended  in  1977,  as  nonattainment  for 
the  federal  1-hour  ozone  standard. 
Following  the  1990  Clean  Air  Act 
Amendments,  the  Bay  Area  retained  its 
nonattainment  designation  and  was 
classified  as  "moderate"  under  section 
181  of  the  CAA  by  operation  of  law.  56 
FR  56694  (Nov.  6,  1991).  EPA 
redesignated  the  Bay  Area  to  attainment 
in  1995  based  on  then  current  air 
quality  data  (60  FR  27028,  May  22. 


1995)  and  subsequently  redesignated 
the  area  back  to  nonattainment  on  July 
10, 1998  (63  FR  37258).  See  40  CFR 
81.305  (1999).^ 

EPA's  action  in  1998  was  prompted 
by  persistent  air  quality  problems  in  the 
two  years  following  the  redesignation  to 
attainment.  Ozone  levels  exceeded  the 
federal  1-hour  ozone  standard  on  11 
days  in  1995  and  8  days  in  1996.  As 
provided  imder  section  107(d)(3)  of  the 
CAA,  EPA  revised  the  Bay  Area's 
designation  on  the  basis  of  those  air 
quality  data.  The  intent  of  the 
redesignation  was  to  return  healthy  air 
as  quickly  as  possible  to  the  Bay  Area. 

B.  Nonattainment  Area  Requirements 

In  an  effort  to  focus  on  near-term  air 
quality  gains.  EPA  set  an  expedited 
attainment  deadline  of  November  15, 
2000  imder  CAA  section  172(a)(2)  in  its 
redesignation  action.  At  that  time",  EPA 
believed  the  Bay  Area  could  attain  by 
that  date.  EPA  also  required  the  State  to 
submit  an  attainment  plan  for  the  Bay 
Area  by  Jime  15, 1999  that  addressed 
the  section  172(c)  requirements  and 
specifically  required  a  1995  baseline 
emissions  inventory,  an  assessment  of 
the  emissions  reductions  needed  for 
attainment,  and  adopted  control 
measures  (or  commitments  to  adopt  and 
implement  control  measures]  sufficient 
to  meet  reasonable  further  progress 
(RFP)  and  to  attain  the  1-hour  ozone 
standard  by  the  attainment  deadline. 
The  plan  was  also  required  to  provide 
for  the  implementation  of  all  reasonably 
available  control  measures  (RACM)  as 
expeditiously  as  practicable.  Finally,  the 
plan  was  required  to  include 
contingency  measures  that  would  take 
effect  should  attainment  not  be  achieved 
by  November  15,  2000,  and  new  motor 
vehicle  emissions  budgets  capping  on- 
road  emissions  of  volatile  organic 
compounds  (VOC)  and  nitrogen  oxides 
(NOx)  emissions  for  ozone  consistent 
with  the  new  attainment  plan.  63  FR  at 
37275-37276.  See  also  CAA  section 
172(c){lH3).  (6)-(7)  and  (9). 


■  As  a  moderate  nonattainment  area,  the  Bay  Area 
was  subject  to  the  moderate  area  requirements  of 
title  I.  part  D,  subpart  2  of  the  CAA  that  were  added 
as  part  of  the  1990  Amendments.  In  redesignating 
the  Bay  Area  back  to  nonattainment,  EPA  looked  at 
the  longstanding  general  nonattainment  provisions 
of  subpart  1  of  the  CAA  as  well  as  the  subpart  2 
provisions.  EPA  concluded  that  the  statute  was 
ambiguous  as  to  which  subpart  should  apply  and 
for  a  number  of  poUcy  reasons  described  at  length 
in  the  proposed  and  final  redesignation  actions, 
determined  that  the  Act  is  best  interpreted  as 
placing  the  Bay  Area  under  subpart  1  upon 
redesignation  back  to  nonattainment.  Thus  the  Bay 
Area  was  not  classified  under  Section  181  upon 
redesignation.  (See  62  FR  66578,  December  19, 
1997;  63  FR  3725.  July  10, 19981. 
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C.  1999  Ozone  Attainment  Plan 
Submission  and  EPA  Action 

On  August  13, 1999,  the  California 
Air  Resources  Board  (GARB)  subinitted 
the  1999  San  Francisco  Bay  Area  Ozone 
Attainment  Plan  (1999  Plan)  to  EPA. 
The  attainment  plan  was  submitted  as  a 
proposed  revision  to  the  California  SIP 
by  C  ARB  on  behalf  of  the  Bay  Area  Air 
Quality  Management  District 
(BAAQMD),  the  Metropolitan 
Transportation  Commission  (MTC),  and 
the  Association  of  Bay  Area 
Governments  (ABAC)  (the  co-lead 
agencies). 

On  September  20,  2001.  EPA  partially 
approved  and  partially  disapproved  the 
1999  Plan.  Specifically,  EPA  approved 
the  baseline  emissions  inventory,  RFP 
demonstration,  a  commitment  to  reduce 
VOC  emissions  by  11  tons  per  day  (tpd) 
by  adopting  and  implementing  specified 
control  measures,  and  contingency 
measures  as  meeting  the  requirements  of 
the  CAA  applicable  to  the  Bay  Area 
ozone  nonattainment  area.  EPA  also 
approved  the  removal  of  transportation 
control  measures  (TCMs)  6, 11, 12,  and 
16  from  the  ozone  portion  of  the 
California  SIP.  EPA  disapproved  the 
attainment  assessment,  its  associated 
motor  vehicle  emissions  budgets,  and 
the  RACM  demonstration.  The  effective 
date  of  the  final  disapproval  (October 
22,  2001)  started  an  18-month  clock  for 
the  imposition  of  sanctions  pursuant  to 
CAA  section  179(a)  and  40  CFR  52.31, 
and  a  2-year  clock  for  EPA  to 
promulgate  a  federal  implementation 
plan  (FIP)  under  CAA  section  110(c)(1). 
The  disapproval  also  activated  a 
conformity  fi-eeze  under  40  CFR 
93.120(a)(2).  62  FR  43796  (August  15, 
1997). 

EPA's  September  20,  2001  notice  also 
included  a  finding  that  the  Bay  Area 
failed  to  attain  the  1-hour  NAAQS  for 
ozone  by  its  November  15,  2000 
attainment  deadline.  In  response  to  the 
finding  of  failure  to  attain,  the  EPA 
required  the  State  to  submit  a  SIP 
revision  for  the  Bay  Area  to  EPA  by 
September  20,  2002  that  meets  the 
requirements  of  CAA  sections  110  and 
172  and  provides  for  attainment  "as 
expeditiously  as  practicable"  but  no 
later  than  September  20,  2006.  CAA 
section  179(d). 

For  details  about  EPA's  evaluation  of 
the  1999  Plan  elements  and  failure  to 
attain  finding,  please  see  the  proposed 
rulemaking  at  66  FR  17379  (March  30, 
2001)  and  final  rulemaking  at  66  FR 
48340  (September  20,  2001). 


.  D.  2001  Ozone  Attainment  Plan 
Submittal 

On  November  30,  2001 ,  CARB 
submitted  the  2001  Plan  to  EPA.  The 
attainment  plan  was  submitted  as  a 
proposed  revision  to  the  California  SIP 
by  CARB  on  behalf  of  the  co-lead 
agencies.  The  2001  Plan  includes  the 
following  elements: 

•  Emissions  inventories  for  1995  and 
2000  and  projected  inventories  for 
2001-2006. 

•  Reasonably  available  control 
measure  demonstration. 

•  Commitments  to  adopt  new, 
specified  control  measures. 

•  Attainment  assessment,  including  a 
commitment  to  develop  additional 
control  measures  as  needed  to  attain  the 
standard  by  2006. 

•  Motor  vehicle  emissions  budgets  for 
the  attainment  year. 

•  Commitments  by  CARB  and  the  co- 
lead  agencies  to:  (1)  Study  specified 
measures  to  determine  whether 
significant  additional  emission 
reductions  can  be  achieved  and  whether 
implementation  is  feasible;  (2)  conduct 
a  mid-course  review  by  December  15, 
2003  that  will  include  an  evaluation  of 
the  modeling  fi-om  the  Central  California 
Ozone  Shidy  (CCOS)  2  and  the  latest 
technical  information  (inventory  data, 
monitoring,  etc.)  to  determine  the  level 
of  emission  reductions  needed  to  attain 
the  1-hour  ozone  standard;  (3)  adopt  a 
SIP  revision  by  March  2004  that 
includes  a  revised  attainment  target  and 
new  control  measures  as  needed  to 
attain  by  2006;  and  (4)  submit  the 
revision  to  EPA  by  April  15,  2004. 

On  February  14,  2002  we  foimd  the 
motor  vehicle  emissions  budgets 
adequate  for  transportation  conformity 
purposes.3  The  plan  became  complete 
by  operation  of  law  on  April  30,  2002. 
CAA  section  110(k)(l)(B). 

n.  Evaluation  of  the  State's  Submittal 

EPA  evaluated  the  2001  Plan 
according  to  the  general  nonattainment- 
plan  requirements  contained  in  section 
172(c)  of  the  CAA.  For  a  more  complete 
discussion  of  section  172(c)  as  it  applies 
to  the  Bay  Area  ozone  plan,  please  refer 
to  the  proposed  redesignation,  62  FR 
66580. 


2  The  Central  California  Ozone  Study  is  a  large 
field  measurement  program  conducted  during  the 
summer  of  2000  to  provide  a  more  comprehensive 
and  liable  data  base  for  future  ozone  analyses. 
Information  regarding  the  CCOS  is  available  on-line 
at  http://mvw.arb.ca.gov/airways/ccos/ccos.htm. 

^  See  Lettar,  Jack  Broadbent.  EPA  Region  9  to 
Michael  Kenney,  California  Air  Resources  Board 
(ARB),  dated  February  14,  2001.  A  copy  of  this 
letter  can  be  found  in  the  docket.  We  published  this 
finding  in  the  Federal  Register  on  February  21 
2002.  (See  67  FR  8017.)  Our  adequacy 
determination  was  effective  on  March  8,  2002. 


A.  Emissions  Inventories 

CAA  section  172(c)(3)  requires 
nonattainment  plans  to  include  a 
comprehensive,  accurate  and  current 
inventory  of  actual  emissions  bom  all 
sources.  The  purpose  of  this  inventory 
is  to  provide  a  benchmark  for 
attainment  planning,  and  it  is  often 
referred  to  as  a  baseline  inventory.  To 
satisfy  this  requireniout,  the  State 
submitted  1995  and  2000  emissions 
inventories  and  projected  emissions 
inventories  for  2001-2006  for  VOC  and 
NOx  (2001  Plan,  Table  4).  They  are 
seasonal  inventories  (typical  simuner 
day)  representing  emissions  when  ozone 
levels  are  at  their  highest. 

The  inventories  are  divided  into 
stationary  sources  (point,  area,  and 
biogenic)  and  on-road  motor  vehicle  and 
non-road  mobile  sources.  Stationary 
source  emissions  were  determined  using 
reported  emissions  estimates  derived 
from  engineering  calculations  using 
emission  factors  fitjm  local  or  outside 
test  data.  Emission  computation 
methodology  by  source  categories  is  set 
forth  in  the  BAAQMD  publication 
"Source  Category  Methodologies."  For 
on-road  motor  vehicles,  EMFAC  2000 
was  used  to  develop  the  inventories. 
The  inventories  also  take  rule 
effectiveness  into  accoimt  and  were 
based  on  the  best  data  available  at  the 
time.  Because  the  emissions  inventories 
are  comprehensive  and  current  and 
accurately  incorporate  the  best  data 
available  at  the  time,  EPA  proposes  to 
approve  them  as  meeting  the 
requirements  of  section  172(c)(3). 
In  the  course  of  studying  certain 
measiuBs  (identified  as  further  study 
measures  in  the  2001  Plan)  to  identify 
additional  sources  of  VOC  reductions, 
the  BAAQMD  has  prepared  draft 
documents  that  show  that  emissions 
fit)m  certain  sources  in  the  2001  Plan 
inventories  may  be  underestimated.* 
Should  these  findings  be  confirmed,  the 
emissions  inventories  that  will  be 
submitted  with  the  revised  ozone  plan 
in  2004  must  incorporate  the  corrected 
emissions  levels.  In  addition,  the  co- 
lead  agencies  must  use  the  most  recent 
model  developed  by  CARB  and 
accepted  by  EPA  to  determine  emissions 
fi"om  motor  vehicles. 


♦  The  BAAQMD  has  prepared  draft  technical 
assessment  documents  (TADs)  that  describe  its 
findings  with  respect  to  further  study  measures  8, 
9,  and  11.  The  TADs  can  be  viewed  on-line  at 
http://www.baaqmd.gov/enf/tefineryfsm/ 
liEFINERY_WEBSrrE.htm.  The  ftirther  study 
measures  are  discussed  in  Section  5  of  the  2001 
Plan  and  are  listed  in  Table  1  below. 
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B.  Reasonably  Available  Control 
Measure  Demonstration 

CAA  Section  172(c)(1)  requires 
nonattainment  area  plans  to  provide  for 
the  implementation  of  all  RACM  as 
expeditiously  as  practicable.  EPA's 
princip£tl  guidance  interpreting  the 
Act's  RACM  requirement  is  found  in  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  at  57  FR 
13498,  13560  (April  16, 1992).  We 
interpret  section  172(c)(1)  to  impose  a 
duty  on  states  to  consider  all  available 
control  measures  (including  those 
identified  in  public  comments)  and  to 
adopt  and  implement  such  measures 
that  are  reasonably  available  for 
implementation  in  the  particular 
nonattainment  area.  Under  this 
interpretation,  a  state  does  not  need  to 
adopt  measures  that  are  technologically 
or  economically  infeasible  for  the  area 
or  would  not  contribute  to  expeditious 
attainment  of  the  applicable  standard  in 
the  area,  that  is,  would  not  advance  the 
attainment  date  by  at  least  one  year.^ 

In  our  action  on  the  Bay  Area's  1999 
Plan  (66  FR  48341),  we  disapproved  the 
RACM  demonstration,  noting  that  the 
1999  Plan  was  silent  on  the  RACM 
requirement  and  did  not  address  all 
measures  suggested  by  the  public.  The 
staff  report  prepared  for  the  1999  Plan 
(dated  June  9,  1999)  mentions  just  four 


measures  suggested  by  the  public  and 
lacks  an  analysis  of  other  potentially 
available  measures. 

In  contrast,  the  2001  Plan  includes  an 
extensive  analysis  that  addresses  more 
than  125  potential  stationary  source, 
area  source,  mobile  source,  and 
transportation  control  measures.  See 
2001  Plan,  Appendix  C.  This  analysis 
covers  a  broad  range  of  potential  RACM 
such  as  controls  in  the  California  Clean 
Air  Plan,  controls  in  place  in  the  South 
Coast,  TCMs  listed  in  CAA  section 
108(f),  smart  growth  measures,  and 
transportation  pricing  measures.  It  also 
covers  the  measures  suggested  in  public 
comments  on  the  plan.  When  viewed  in 
combination  with  the  area's  existing 
measures  and  strategies  and  those  newly 
adopted  for  the  plan,  the  RACM  analysis 
covers  the  range  of  potential  measures 
for  the  area's  non-trivial  sources  of 
emissions. 

A  number  of  people  commented 
during  the  co-lead  agencies'  public 
process  that  the  2001  Plan  did  not 
address  or  incorrectly  characterized 
transportation  control  measures  that 
were  suggested  by  the  public  at  the  time 
the  2001  Plan  was  being  developed.  We 
found  no  persuasive  evidence  ^  that  the 
plan  excludes  significant  unique 
measures  (as  opposed  to  variations  of 
those  that  were  evaluated)  that  are 

Table  1  .—Further  Study  Measures 


reasonable  and  would  likely  result  in 
more  expeditious  attainment. 

For  each  identified  potential  RACM, 
the  plan  generally  evaluates  its 
technological  and  economic  feasibility 
as  well  as  (qualitatively  or 
quantitatively)  its  potential  to  reduce 
emissions  in  the  Bay  Area  prior  to  the 
attainment  date.  For  each  measure 
evaluated,  the  2001  Plan  provides  for 
the  adoption  of  the  measure  or  a 
reasonable  and  adequately  supported 
justification  for  not  including  the 
measure  in  the  plan. 

The  2001  Plan  identifies  13  new 
measures  to  be  implemented  and  a 
schedule  for  adoption  and 
implementation.  See  2001  Plan, 
Appendix  B,  and  the  discussion  under 
section  II.C.  below.  The  2001  Plan  also 
includes  a  list  of  11  measures  that  are 
not  currently  reasonably  available  but 
may  become  so  in  the  future.  The  2001 
Plan  includes  a  commitment  to  study 
those  measures  and  dates  for  the 
completion  of  the  studies.  (See  2001 
Plan,  Table  9  and  Appendix  E  and  Table 
1,  below.)  EPA  is  proposing  to  approve 
this  commitment  under  section 
110(k)(3)  of  the  CAA  as  strengthening 
the  SIP.  EPA  agrees  that  establishing 
such  further  study  measures  is  an 
appropriate  way  to  move  forward  on 
measiu^s  that  are  not  currently  RACM, 
but  do  appear  to  hold  some  promise. 


2001  SIP  # 


FS-1  .. 
FS-2  .. 
FS-3.. 
PS-4.. 
FS-5.. 
FS-6.. 
FS-7.. 
FS-8.. 
FS-9.. 
FS-10 
FS-11 


Measure 


Study  Potential  for  Accelerating  Particulate  Trap  Retrofit  Program  for  Urban  Buses  

Update  MTC  High-Occupancy  Vehicle  Lane  Master  Plan  

Study  Air  Quality  Effects  of  High-Speed  Freeway  Travel  

Evaluate  Parlwig  Management  Incentive  Program  

Enhanced  Housing  Incentive  Program  

Furttier  Smog  Check  Program  Improvements 

Parking  Cash-Out  Pilot  Program  '. 

Refinery  Pressure  Vessels,  Slowdown  Systems,  and  Flares  

Refinery  Wastewater  Systems 

Organic  Lkjuid  Storage  Tanks 

Marine  Tank  Vessel  Activities 


Timeline  for 
completion  ^ 


April  2002.8 
December  2002. 
April  2003. 
July  2003. 
December  2003. 
Decemtjer  2003. 
December  2003. 
December  2003. 
December  2003. 
December  2002. 
December  2003. 


*In  1999,  EPA  reaffirmed  its  position  on  this 
topic  in  the  memorandum,  "Guidance  on  the 
Reasonably  Available  Control  Measures  (RACM) 
Requirement  and  Attainment  E)emonstration 
Submissions  for  Ozone  Nonattainment  Areas,"  John 
S.  Seitz,  EHrector,  Office  of  Air  Quality  Planning 
and  Standards,  dated  November  30, 1999.  In  this 
memorandum,  we  state  that  in  order  to  determine 
whether  a  state  has  adopted  all  RACM  necessary  for 
attainment  and  as  expeditiously  as  practicable,  the 
state  will  need- to  provide  a  justification  as  to  why 


measures  within  the  arena  of  potential  reasonable 
measures  have  not  been  adopted.  The  justification 
would  need  to  support  that  a  measure  was  not 
reasonably  available  for  that  area. 

^  For  example,  the  general  nature  of  some 
comments  precluded  detailed  analysis. 

'  With  the  exception  of  FS-10,  all  measures  with 
completion  dates  that  have  passed  have  been 
completed.  A  workgroup  has  been  convened  for 
FS-10  and  a  technical  assessment  is  underway.  See 
the  co-lead  agencies'  April  10,  2003  progress  report. 


which  is  in  the  docket  and  available  on  line  at  http:/ 
/www.baaqmd.gov/planning/2001sip/ 
rfpreportfinal.pdf.  MTC's  report  on  fiirther  study 
measures  1-5  is  available  online  at  http:// 
www.mtc.ca.gov/whats_happeiung/AirQuahty/ 
FSM.pdf. 

'  For  commitments  in  the  plan  that  do  not 
identify  the  day  of  the  month,  as  here,  or  the  month, 
as  in  Table  2,  EPA  interprets  the  deadline  to  be  no 
later  than  the  last  day  of  the  month  or  December 
31st  of  the  noted  year,  respectively. 


i! 
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Based  on  our  evaluation,  we  conclude 
that  the  2001  Plan  presents  an  adequate 
RACM  demonstration,  and  are  therefore 
proposing  to  approve  it.» 

C.  Control  Measures 

In  order  to  attain  the  ozone  standard 
by  2006,  the  Bay  Area  must  reduce  VOC 
emissions  by  148  tons  per  day  from  554 
tons  per  day  (2000  VOC  emissions)  to 
406  tons  per  day.  NOx  will  be  reduced 
by  123  tons  per  day,  from  647  tons  per 
day  (2000  NOx  emissions)  to  524  tons 
per  day.  To  provide  for  attainment  by 
the  applicable  date,  the  2001  Plan  relies 


on  reductions  from  previously  adopted 
measures  and  enforceable  commitments 
to  adopt  13  new  stationary,  area,  mobile 
soiuce,  and  transportation  control 
measiues  that  will  provide  additional 
reductions.  The  new  measures  and  their 
expected  emissions  reductions  are  listed 
in  the  tables  below  and  are  described  in 
Appendix  B  of  the  2001  Plan.  The  Plan 
also  includes  an  enforceable 
commitment  to  adopt  additional 
measures  needed  for  attainment.  Section 
n.D.  below  discusses  EPA's  authority  to 
approve  commitments  and  our  rationale 


for  approving  the  commitments  in  the 
2001  Plan. 

In  this  action,  EPA  is  proposing  to 
approve  as  part  of  the  attainment 
assessment  (discussed  below)  required 
by  CAA  section  172(c)(1)  the  adoption 
and  implementation  dates  of  the  new 
measures  and  the  total  emissions 
reductions  they  are  ciunulatively 
projected  to  achieve.  We  are  approving 
all  dates,  including  those  that  have 
passed,  in  order  to  make  the 
commitments  enforceable  by  EPA  and 
citizens  under  the  CAA. 


Table  2.— New  Stationary  and  Area  Source  Control  Measures  ^o 


2001  SIP  No. 


BAAQMD 
Regulation  No. 


Source  category 


Measures  to  be  adopted  by  Itie  BAAQMD 


Adoption 


Implementation 
date 


Estimated 
VOC  reduc- 
tion (tpd), 
200010 
2006 


Estimated 
NO,  reduc- 
tion (tpd), 
2000  to 
2006 


SS-11  ..: 8-3 


SS-12 
SS-13 

SS-14 
SS-15 
SS-16 
SS-17 


8-5 

8-14  and  8-19 


8-16 
TBD. 
8-18 
8-10 


Improved  Architectural  Coatings  Rule 
Improved  Storage  of  Organic  Liquids  Rule 
Surface  Preparation  and  Cleanup  Standards 

for  Metal  Parts  Coating. 

Aqueous  Solvents  

Petroteum  Refinery  Flare  Monitoring  ....."!.".... 

Low-Ennission  Refinery  Valves  

Improved  Process  Vessel  Depressurization 

Rule. 


2001 
2002 
2002 

2002 
2003 
2003 
2003 


2003-2004 
2002 
2003 

2003 
2004 
2004 
2004 


2.9 
1.9 
0.3 

3.0 

"TBD 

TBD 

0.1 


Total 


8.2 


, , 1  —  0.0 

1°  J??iS^mf^"«'^ii°"^  !!!I'  ^  submitted  to  EPA  witt^in  six  monttis  of  adoption.  See  2001  Plan  page  31 

.ion  S'S^pttL^glgTs  Tr^rS^'ol^^tdS^^tSt^^^^Sior""^  °!  -^^^"^3  tt«t  cou«  be  ach^ved  by  adop- 
tion total  for  S^thro^  S^lfZlL^rSi'^r^^^^sU^Z^^'^r^^lL'^  ""  ""'"^'"^  ^""^  ^''°'''  '^  ^'^ ^^■ 


Table  3.— New  Mobile  Source  Control  Measure 


2001  sip  No. 


Source  category 


Measures  to  be  requested  by  tt)e  BAAQMD 


Request  '^ 
date 


Implementation 
date 


Estimated 

VOC  reduction 

(tpd),  2000  to 

2006 


Estimated  NO. 

reduction 

(tpd),  2000  to 

2006 


MS-1 


Motor  Vefiicle  Inspection  and  Maintenance  Program— Liq- 
uid Leak  Inspection  and  Improved  Evaporative  System 
Tsst. 


2002 


2002-2003 


Total 


4.0 


4.0 


c<;^s^rr;^a'^^^(Sb%^^^^^^ 

BAAQMD,  which  was  subject  only  to  the  tw^^^noo^cS^Dr^r^m  ?^S^1  /^  maintenance  program  in  their  areas   In  the  2001  Plan,  the 
rative  System  Test  elements  of  enl^r^  sm^^k  DCATalfe^d^Sp,^nt^^^  ^"'"'^  ^^^^  Inspection  and  Improved  Evapc^ 

s^m^m=^z^orsSvi^:Js"'Lr^^^^^ 

spection  and  maintena^  in  the  Bsr^T£^.'"^S!Ss^^L^r^^;^tl  S.^  'X^^Zli^Vt^'^T^  ^ 


*  Of  course,  what  is  "reasonably  available" 
changes  over  time.  Measures  that  were  not 
considered  to  be  RACM  in  2001  could  potentially 
become  RACM  by  2004,  when  the  Bay  Area's  new 
ozone  attainment  plan  is  due.  For  example,  the 


further  study  measures  that  have  been  undertaken 
to  examine  refinery  emissions  and  marine  loading 
operations  could  yield  information  that 
demonstrates  additional  emissions  reductions  from 
these  sectors  are  reasonably  available.  We  expect 


that  the  Bay  Area's  next  plan  will  include  an 
updated  analysis  that,  among  other  things,  revisits 
measures  that  were  previously  determined  to  not  be 
RACM. 
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Table  4.— New  Transportation  Control  Measures 

Estimated 

2001  SIP  No. 

Control  measure 
description 

Description  and  implementafion  steps 

Schedule 

Estimated  VOC 
reduction  (tpd). 

NOx  reduc- 
tion (tpd). 

2000  to  2006 

2000  to 

2006 

TCM  A 

Regional  1  Expfess 

Program  includes  purcliase  of  approxi- 

FY 2003.  Complete  once  $40 

oG©  D610W   

oee  oeiow. 

.' 

Bus  Program. 

mately  90  low  emission  buses  to  op- 
erate new  or  enhanced  express  bus 

million  in  funding  pursuant 
to  Government  Code  Sec- 

■ 

services.  Buses  will  meet  all  applica- 
ble CARB  standards,  and  will  include 
particulate  traps  or  filters.  MTC  will 
approve  $40  million  in  funding  to  var- 
ious transit  operators  for  txjs  acquisi- 

tion 14556.40  is  approved 
by  the  Califomia  Transpor- 
tation Commission  and  obli- 
gated by  bus  operators. 

\ 

* 

tion.  Program  assumes  transit  opera- 
tors can  sustain  sendee  for  a  five 
year  period.  Actual  emission  reduc- 
tions will  be  detemiined  based  on 
routes  selected  by  MTC. 

- 

k 

TCM  B 

Bicycle/Peclestrian 

Fund  high  priority  projects  in  country- 

FY 2004—2006.  Complete 

See  Below 

See  Below. 

Program. 

wide  plans  consistent  with  TDA  fund- 
ing availability.  MTC  would  fund  only 
projects  that  are  exempt  from  CEQA, 
have  no  significant  environmental  im- 
pacts, or  adequately  mitigate  any  ad- 
verse environmental  impacts.  Actual 
emission    reductions   will    be   deter- 
mined based  on  the  projects  funded. 

once  $15  million  in  TDA  Ar- 
ticle 3  is  allocated  by  MTC. 

• 

TCM  C 

Transportation  for 

Program  provides  planning  grants,  tech- 

FY 2004—2006.  Complete 

See  Bek>w 

See  Below. 

Livable  Commu- 

nical assistance,  and  capital  grants  to 

once  $27  million  in  TLC 

nities  (TLC). 

help  cities  and  nonprofit  agencies  link 

grant  funding  is  approved 

• 

transportation  projects  with  commu- 
nity  plans.    MTC    would   fund   only 
projects  that  are  exempt  from  CEQA, 
have  no  significant  environmental  im- 
pacts, or  adequately  mitigate  any  ad- 
verse environmental  impacts.  Actual 

by  MTC. 

^ 

emission    reductions   will    be   deter- 
mined based  on  the  projects  funded. 

TCM  4  

Additonal  Freeway 

Operation  of  55  lane  miles  of  new  rov- 

FY 2001 .  Complete  by  main- 

See  Bekwv 

See  Below. 

Service  Patrol. 

ing  tow  truck  patrols  beyond  routes       taining  increase  in  FSP 

which  existed  in  2000.  TCM  commit- 

mileage through  December 

ment  would  be  satisfied  by  any  com- 

2006. 

tNnation  for  routes  adding  55  miles. 

Tow  trucks  used  in  sendee  are  new 

^ 

vehicles  meeting  all  applicable  CARB 

• 

standards. 

• 

TCM  5  

Transit  Access  to 

Take  credit  for  emission  reductions  from 

BART— SFO  service  to  start 

0*»^»  nnlniii 

OUU  aCnJwi    

See  Below. 

Airports. 

air   passengers  who   use   BART  to 
SFO,  as  these  reductions  are  not  in- 
cluded in  the  Baseline. 

in  FY  2003.  Complete  by 
maintaining  sen/ice  through 
2006. 

Total 

05 

0  7 

D.  Attainment  Assessment 

Under  section  172(c)(1)  of  the  CAA, 
nonattainment  areas  are  required  to 
submit  plans  that  provide  for  attainment 
of  the  national  ambient  air  quality 
standards.  As  stated  above,  the  2001 
Plan  is  required  to  provide  for 
attainment  of  the  l-hovir  ozone  standard 
"as  expeditiously  as  practicable"  but  no 
later  than  September  20,  2006.  To 
provide  for  expeditious  attainment,  the 
2001  Plan  relies  on  fully  adopted 
regulations,  enforceable  commitments  to 
adopt  new,  identified  measures  (section 
n.B.  above)  and,  as  discussed  below,  an 
enforceable  commitment  to  adopt 


measiues  to  achieve  an  additional  26 
tpd  of  VOC  emission  reductions.  To 
support  the  attainment  assessment,  the 
Plan  includes  additional  enforceable 
commitments,  also  discussed  below,  to 
submit  a  SIP  revision  in  2004. 

The  2001  Plan  contains  a  simplified 
modeling  analysis,  with  an  explanation 
and  documentation  of  the  modeling 
approach  (2001  Plan,  pp.  14-22),  using 
the  relevant  available  data,  which  is 
sparse  in  the  period  before  the  CCOS 
field  study  can  be  employed  in  a  more 
sophisticated  Urban  Airshed  Modeling 


(UAM)  analysis."  The  limitation  of  the 
existing  modeling  assessment  are 
acknowledged  in  the  plan,  and  are  the 


>'  EPA  modeling  guidance  provides  that  states 
may  rely  on  a  modeled  attainnent  demonstration 
supplemented  with  additional  evidence  to 
demonstrate  attainment.  The  modeling  analysis  for 
the  Bay  Area  is  governed  by  40  CFR  part  51, 
Appendix  W  (6.0  Models  of  Ozone,  Carbon 
Monoxide  and  Nitrogen  Dioxide):  A  control  agency 
with  jurisdiction  over  areas  with  significant  ozone 
problems  and  which  has  sufficient  resources  and 
data  to  use  a  photochemical  dispersion  model  is 
encouraged  to  do  so.  However,  empirical  models  fill 
the  gap  between  more  sophisticated  photochemical 
dispersion  models  and  may  be  the  only  applicable 
procedure  if  the  available  data  bases  are  insufficient 
for  refined  modeling. 
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direct  result  of  the  shortage  of  key  input 
data  spending  completion  of  the  new 
model.  The  2001  Plan  employes  several 
different  methods,  including  precursor 
emission  and  concentration  trends, 
rollback,  and  isopleth  analyses,  to 
calculate  the  emissions  reductions 
necessary  for  attainment.  The 
attainment  target  is  conservatively  based 
on  the  2000  ozone  isopleth  analysis, 
which  generates  the  largest  amoimt  of 
emissions  reductions  required  for 
attainment  of  the  various  methods 
employed,  and  thereby  reduces  the 
potential  for  underestimation  of 
reduction  requirements  (2001  Plan,  p. 
22).  Given  the  limitations  in  the  data 
and  considering  the  conservative 
approach  taken  in  setting  the  attainment 
target,  EPA  believes  that  the  modeling 
approach  employed  in  the  2001  Plan 
reasonably  approximates  the  attaiimient 
target. 

According  to  the  2001  Plan's 
modeling  analysis,  reductions  from  the 
previously  adopted  and  new  measures 
are  still  not  sufficient  to  attain  the  1- 
hour  ozone  standard.  The  estimated 
shortfall  is  approximately  26  tons  per 
day  (tpd)  of  VOC  reductions.  The  co- 
lead  agencies  indicated  that  adopting 
measures  to  fill  the  26  tpd  shortfall 
would  require  further  study.  Thus,  the 
co-lead  agencies  and  GARB  made  an 
enforceable  commitment  as  part  of  their 
2001  Plan  to  adopt  and  submit  measures 
to  fill  this  shortfall  (2001  Plan,  pages  22, 
24,  and  34).  The  State  has  also  made 
enforceable  commitments  to  submit  a 
SIP  revision  by  April  15,  2004  using  the 
CCOS  to  reassess  attaiimient  needs,  and 
to  adopt  any  additional  measures 
needed  to  provide  for  attainment  by  the 
2006  deadline.  The  CCOS  currently 
under  way  will  provide  the  data 
necessary  for  a  more  detailed  modeling 
analysis  and  is  expected  to  be  available 
for  the  co-lead  agencies  to  use  in  their 
mid-course  review. 

EPA  believes — consistent  with  past 
practice— that  the  CAA  allows  approval 
of  enforceable  commitments  that  are 
limited  in  scope  where  circumstances 
exist  that  warrant  the  use  of  such 
commitments  in  place  of  adopted 


measures.!"  ^s  once  EPA  determines  that 
circiunstances  warrant  consideration  of 
an  enforceable  commitment,  EPA 
beheves  that  three  factors  should  be 
considered  in  determining  whether  to 
approve  the  enforceable  commitment: 
(1)  Whether  the  commitment  addresses 
a  limited  portion  of  the  statutorily- 
required  program;  (2)  whether  the  state 
is  capable  of  fulfilling  its  commitment; 
and  (3)  whether  the  conamitment  is  for 
a  reasonable  and  appropriate  period  of 
time. 

As  an  initial  matter,  EPA  believes  that 
circumstances  in  the  San  Francisco  Bay 
Area  warrant  the  consideration  of 
enforceable  conmiitments.  With  respect 
to  the  commitment  to  adopt  additional 
measures  to  ensure  attainment  by  2006, 
we  have  concluded  that,  at  the  time  of 
plan  adoption,  the  State  and  co-lead 
agencies  had  adopted,  or  had  committed 
to  adopt,  all  reasonably  available  VOC 
control  measures  and  that  no  additional 
measures  could  be  identified.  As 
discussed  in  more  detail  below,  the 
great  bulk  of  emission  reductions 
needed  for  attaiimient  comes  from 
stringent  regulations  already  fully 
adopted  by  the  co-lead  agencies,  the 
State,  or  the  federal  government.  These 
previously  adopted  measures  include 
CARE  regulations  governing  area  and 
mobile  sources,  BAAQMD  regulations 
governing  stationary  sources,  and 


"  Commitnient  approved  by  EPA  under  section 
1 10(k)(3)  of  the  CAA  are  enforceable  by  the  EPA 
and  citizens  under,  respectively,  sections  113  and 
304  of  the  CAA.  In  the  past,  EPA  has  approved 
enforceable  commitments  and  courts  have  enforced 
these  actions  against  states  that  failed  to  comply 
with  those  commitments:  See,  e.g.,  American  Lung 
Ass'n  of  N.J.  V.  Kean.  670  F.  Supp.  1285  (D  N  J 
1987).  affd.  871  F.2d  319  (3rd  Or.  1989);  NBDC. 
Inc.  V.  N.Y.  State Dept.  ofEnv.  Cons.,  668  F.  Supp 
848  (S.D.N.Y.  1987);  Citizens  for  a  Better  EnVt  v. 
Deukmejian.  731  F.  Supp.  1448,  neon,  granted  in 
part.  746  F.  Supp.  976  (N.D.  Cal.  1990);  Coalition 
for  Clean  Air  v.  South  Coast  Air  Quality  Mgt  Dist 
No.  CV  97-6916— HLH,  (CD.  Cal.  Aug.  27,  1999).' 
Further,  if  a  state  fails  to  meet  its  commitments, 
EPA  could  make  a  finding  of  failure  to  implement 
the  SIP  under  CAA  Section  179(a),  which  starts  an 
18-month  period  for  the  State  to  correct  the 
nonimplementation  before  mandatory  sanctions  are 
imposed. 

"CAA  section  110(a)(2)(A)  provides  that  each 
SIP  "shall  include  enforceable  emission  limitations 
and  other  control  measures,  means  or 
techniques*   *   •  as  well  as  schedules  and 
timetables  for  compliance,  as  may  be  necessary  or 
appropriate  to  meet  the  applicable  requirement  of 
the  Act."  Section  172(c)(6)  of  the  Act,  which 
applies  to  nonattainment  SIPs,  is  virtually  identical 
to  section  110(a)(2)(A).  The  language  in  these 
sections  of  the  CAA  is  quite  broad,  allowing  a  SIP 
to  contain  any  "means  or  techniques  '  that  EPA 
determines  are  "necessary  or  appropriate"  to  meet 
CAA  requirements,  such  that  the  area  will  attain  as 
expeditiously  as  practicable  but  no  later  than  the 
designated  date.  Furthermore,  the  express 
allowance  for  "schedules  and  timetables" 
demonstrates  that  Congress  understood  that  all 
required  controls  might  not  have  to  be  in  place 
before  a  SIP  could  be  fully  approved. 


federal  regulations  such  as  standards 
that  apply  to  diesel  engines  and 
locomotives. 

Moreover,  after  reviewing  measures 
included  in  other  SIPs  as  well  as 
measures  recommended  by  the  public, 
the  co-lead  agencies  concluded  that  they 
had  already  adopted,  or  were 
committing  in  the  2001  Plan  to  adopt, 
essentially  all  VCX  measures  that  were 
currentiy  in  place  in  other  areas  of  the 
country  (2001  Plan,  page  49). 
Furthermore,  the  BAAQMD  concluded 
that  they  have  established  or  committed 
to  establish  emissions  limits  on  VOC 
sources  that  are  equivalent  to  those  in 
place  in  the  one  extreme  area  in  the 
country— the  Soutii  Coast.  See  2001 
Plan,  page  49. 

hi  July  2001,  the  co-lead  ^encies  and 
CARB  notified  EPA  that  they  were 
imable  at  the  time  to  identify  and 
therefore  adopt  any  additional  programs 
that  would  reduce  VOC  emissions 
sufficient  to  fill  the  shortfall.  Because 
the  State  and  co-lead  agencies  need 
additional  time  to  consider  technologies 
still  in  the  developmental  stages,  EPA 
determined  that  it  is  appropriate  to 
consider  enforceable  commitments  for 
the  remaining  necessary  reductions. 

EPA  has  also  concluded  that  it  was 
not  practicable  for  the  co-lead  agencies 
to  complete  the  rule  development  and 
adoption  processes  prior  to  plan 
submittal  for  the  13  new,  identified 
control  measures  to  which  the  plan 
commits  and  therefore  consideration  of 
enforceable  commitments  is  warranted. 
Because  the  vast  majority  of  VOC 
sources  are  already  subject  to  stringent, 
adopted  rules,  it  is  increasingly  difficult 
to  develop  regulations  for  the  remaining 
universe  of  uncontroUed  sources.  For 
example,  BAAQMD  has  committed  to 
adopt  an  improved  architectural 
coatings  rule  (see  table  2  above).  This 
efi^ort  requires  an  assessment  of  the 
emissions  reduction  potential  of 
establishing  coatings  restrictions  for 
very  small  sources,  including  time- 
consuming  industry  surveys  and  the 
refinement  of  emissions  factors  and 
emissions  inventories.  Adoption  of 
stringent  new  coatings  limits  also 
involves  collection  or  development  of 
information  to  resolve  coating 
performance  issues  for  a  large  variety  of 
different  coatings  and  apgUcations. 
Other  rules  require  similar  complex 
research  and  development  work, 
analysis  of  compliance  options  and 
necessary  exemptions,  examination  of 
test  methodologies  (an  especially 
important  concern  where  the  VOC 
emissions  standards,  as  in  the  Bay  Area, 
approach  the  monitoring  detection 
limits),  and  development  of  provisions 
to  prevent  increased  reliance  on  toxic 
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air  pollutants  and  stratospheric  ozone 
depleting  compounds  as  the  means  of 
compliance  with  very  tight  VOC 
restrictions. 

Finally,  EPA  has  determined  that  the 
submission  of  enforceable  commitments 
lor  the  adoption  of  identified  control 
measures  and  additional  measures 
necessary  to  achieve  attainment  by  2006 
will  not  interfere  with  the  Bay  Area's 
ability  to  make  reasonable  progress 
toward  attainment  of  the  standard.  By 
the  end  of  2003,  which  is  the  midpoint 
between  the  date  of  the  plan  and  the 
attainment  year,  46%  -of  the  required 
VOC  reductions  will  have  been 
achieved.18 

As  provided  above,  after  concluding 
that  the  circumstances  warrant 
consideration  of  an  enforceable 
commitment — as  they  do  in  the  San 
Francisco  Bay  Area — EPA  will  consider 
three  factors  in  determining  whether  to 
approve  the  submitted  commitments. 
These  factors  are  satisfactorily 
addressed  with  respect  to  CA^RB's  and 
the  co-lead  agencies'  commitments  to 
adopt  and  submit  both  the  specified 
control  measiues  and  additional 
meas\u-es  to  fill  the  shortfall  of  VCX) 
emissions  reductions. 

1.  The  Commitments  Address  a  Limited 
Portion  of  the  2001  Plan  . 

According  to  the  2001  Plan,  148  tpd 
of  VOC  reductions  and  123  tpd  of  NOx 
reductions  are  required  to  attain  the  1- 
hoiu'  ozone  standard.  As  noted  above, 
the  State,  the  co-lead  agencies  and  the 
federal  government  have  previously 
adopted  measures  that  will  in  large  part 
achieve  the  required  reductions  by 
providing  108.6  tpd  of  VOC  reductions 
and  122.8  tpd  of  NOx  reductions.  (2001 
Plan,  Tables  10  and  11.)  This  is  reflected 
in  the  Bay  Area  planning  inventory, 
which  incorporates  future  year  emission 
reductions  from  all  regulations  adopted 
as  of  December  31,  2000.  Table  4  of  the 
2001  Plan  shows  that  previously 
adopted  mobile  source  regulations  will 
reduce  on-road  motor  vehicle  VOC 
emissions  from  227.0  tpd  in  2001  to 
168.5  tpd  in  2006,  and  off-road  mobile 
source  emissions  from  67.3  tpd  to  54.0 
tpd.  As  a  result  of  previously  adopted 
consiuner  products  regulations,  VOC 
emissions  from  this  category  will  be 
reduced  from  52.2  tpd  to  46.4  tpd  for 
the  same  period.  These  sharp  reductions 
take  into  account  substantial  growth  in 
population  and  activity  levels. 
Previously  adopted  BAAQMD 
regulations  contribute  additional 
reductions  in  VOC  emissions  from 
industrial  and  commercial  soiut:es, 


whose  emissions  are  reduced  &t>m  171.2 
tpd  in  2001  to  157.0  tpd  in  2006. 
In  contrast,  the  new,  identified 
control  measures  to  which  the         * 
BAAQMD  commits  in  the  plan  are 
expected  to  reduce  VOC  emissions  by 
only  12.7  tpd  and  NOx  emissions  by  0.7 
tpd  by  2006.  The  2001  Plan's 
commitment  to  adopt  additional 
imspecified  measiu^s  to  fill  the  shortfall 
needed  to  reach  attainment  will  achieve 
26  tpd  of  VOCs.  Thus,  these  combined 
commitments  represent  a  relatively 
small  amount  of  the  total  reductions 
needed  for  attainment,  only  0.6%  of 
NOx  reductions  and  26%  of  VOC 
reductions,  or  14%  of  total  reductions 
needed  to  reach  attainment. 

2.  The  State  and  the  Co-lead  Agencies 
Are  Capable  of  Fulfilling  their 
Commitment 

In  many  cases  the  new  measures  that 
are  the  subject  to  commitments  in  the 
2001  Plan  have  already  been  adopted 
and/or  implemented  and  emissions 
reductions  are  being  achieved.  For 
example,  Rule  8-3  (SS-11)  was  adopted 
on  November  21,  2001  and  submitted  to 
EPA  on  June  18,  2002;  Rule  8-5  (SS-12) 
was  adopted  on  November  27,  2002  and 
submitted  to  EPA  on  January  21,  2003; 
Rules  8-14  and  8-19  {SS-13)  and  Rule 
8-16  (SS-14)  were  adopted  on  October 
16.  2002  and  submitted  to  EPA  on  April 
1,  2003.1^  Furthermore,  we  are 
confident  that  CARE  and  the  co-lead 
agencies  will  be  able  to  meet  the  26  tpd 
commitment.  They  have  made  progress 
on  their  further  study  measures  and,  if 
necessary,  could  adopt  a  declining  VOC 
cap  applicable  to  stationary  sources. 

3.  The  Commitments  Are  for  a 
Reasonable  and  Appropriate  Period  of 
Time 

The  adoption,  implementation,  and 
submittal  dates  for  the  new  control 
measures  reflect  a  reasonable  amount  of 
time  for  the  development  and 
implementation  of  each  measure.  The 
commitment  to  identify  the  control 
measures  that  will  enable  the  Bay  Area 
to  reach  attainment  must  be  fulfilled  by 
March  2004,  when  the  revised  plan  is  to 
be  adopted  by  the  co-lead  agencies.  In 
light  of  the  co-lead  agencies' 
demonstration  that  they  need  additional 
time  to  consider  technologies  that  are 
still  in  the  developmental  stages,  this 
time  frame  is  reasonable  and 
appropriate. 

For  the  above  reasons,  EPA  is 
proposing  to  approve  as  one  element  of 
the  attainment  assessment  the  2001 
Plan's  enforceable  commitments  to 


adopt  and  submit  the  specified  control 
measiues  listed  in  II.C.  above  and  to 
adopt  additional  measures  as  necessary 
to  attain  the  l-hoiu'  ozone  standard  by 
2006,  which  we  find  to  be  the  most 
expeditious  attainment  date  practicable. 
Based  on  the  previously  adopted 
measures  and  these  commitments,  the 
2001  Plan  demonstrates  that  the  Bay 
Area  will  achieve  sufficient  reductions 
to  attain  the  l-hovu  ozone  standeird  by 
2006.  Therefore  we  are  proposing  to 
approve  these  commitments  and  the 
attainment  assessment  as  meeting  the 
requirements  of  section  172(c)(1)  of  the 
CAA. 

E.  Motor  Vehicle  Emissions  Budgets  for 
Use  in  Transportation  Conformity 

EPA's  conformity  rule,  40  CFR  part 
93,  requires  that  transportation  plans, 
programs,  and  projects  conform  to  the 
SIP  and  establishes  the  criteria  and 
procedures  for  determining  whether  or 
not  they  do  conform.  Conformity  to  a 
SIP  means  that  transportation  activities 
will  produce  no  new  air  quality 
violations,  will  not  worsen  existing 
violations,  and  will  not  delay  timely 
attainment  of  the  NAAQS  (CAA  section 
176(c)(1)). 

One  of  the  primary  tests  for 
conformity  is  to  show  that 
transportation  plans  and  improvement 
programs  will  not  cause  motor  vehicle 
emissions  higher  than  the  levels  needed 
to  make  progress  toward  and  to  meet  the 
air  quality  standards.  The  motor  vehicle 
emissions  levels  needed  to  make 
progress  toward  and  to  meet  the  air 
quality  standards  are  set  in  the  area's  air 
quality  implementation  plans  and  are 
known  as  the  "motor  vehicle  emissions 
budgets."  Emissions  budgets  are 
established  for  specific  years  and 
specific  pollutants.  See  40  CFR  Part 
93.118(a).  T-he  2001  Plan  (page  30) 
includes  budgets  of  164.0  tpd  for  VOC 
and  270.3  tpd  for  NOx,  both  for  the 
attainment  year,  2006.  These  budgets  - 
are  based  on  projected  emissions  for 
motor  vehicles  in  the  attainment  year 
and  take  into  account  expected  growth 
and  were  developed  using  San 
Francisco  Bay  Area  EMFAC  2000.18 

On  February  14,  2002  we  foimd  the 
2006  motor  vehicle  emission  budgets  in 
the  2001  Plan  adequate  for 
transportation  conformity  purposes.  The 
adequacy  finding  was  based  on  our 
preliminary  determination  that  the  plan 
provides  for  timely  attaiiunent  of  the  1- 
hour  ozone  standard  in  the  San 
Francisco  Bay  Area  and  that  the  criteria 


'"For  additional  detail,  see  the  co-lead  agencies' 
April  10,  2003  progress  report. 


"  For  additional  detail,  see  the  co-lead  agencies' 
April  10,  2003  progress  report. 


'•  EMFAC  is  California's  motor  vehicle  emissions 
model  and  is  similar  to  EPA's  Mobile  6  model, 
which  is  used  elsewhere  outside  of  California.  EPA 
approved  EMFAC  2000  for  use  in  the  Bay  Area  on 
January  11,  2002  (67  PR  1464). 
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in  40  CFR  93.118(e)(4)  of  the  conformity 
rule  were  satisfied.  As  a  result  of  oui 
adequacy  finding,  the  Metropolitan 
Transportation  Commission  and  the 
Federal  Highway  Administration  are 
required  to  use  these  budgets  in 
conformity  analyses. 

Upon  further  review,  EPA  has 
confirmed  its  preliminary  determination 
that  the  submitted  plan  demonstrates 
attainment  in  the  Bay  Area  by  2006  and 
that  the  motor  vehicle  emissions 
budgets  are  consistent  with  the  plan. 
The  budgets  were  derived  using  the 
most  acciuate  and  up-to-date  planning 
assumptions  and  emissions  model 
available  at  the  time  of  the  plan 
submittal.  We  are  therefore  proposing  to 
approve  the  2006  motor  vehicle 
emissions  budgets. 

The  co-lead  agencies  and  CARS  have 
committed  to  completing  a  mid-course 
review  of  the  plan  by  December  15, 
2003  and  to  submit  a  revised  plan  by 
April  15,  2004.  hi  order  to  be 
approvable,  the  new  plan  must  derive 
its  inventory  and  motor  vehicle 
emissions  budgets  using  EMFAC2002, 
which  is  an  updated  and  improved 
revision  to  EMFAC2000  that  was 
recently  approved  and  is  now  available 
for  SIP  planning  (68  FR  15720,  April  1, 
2003). 

Because  EMFAC2000  has  certain 
technical  limitations,  EPA  approved  it 
only  for  use  in  development  of  ozone 
motor  vehicle  emissions  factors  for  SIP 
development  and  futm«  conformity 
determinations  in  the  San  Francisco  Bay 
Area.  It  was  superior  to  prior  models 
available  for  use  in  the  area  and  the 
improved  EMFAC  2002  was  not  yet 
available. 

EPA  is  proposing  to  approve  the 
EMFAC2000-derived  motor  vehicle 
emission  budgets  in  the  Bay  Area  ozone 
Sn*  only  until  new  budgets  developed 
with  the  new  model  are  submitted 
piu^uant  to  commitments  in  the  SIP  and 
found  adequate  for  conformity 
purposes.  See  67  FR  1464,  January  11, 
2002.  Normally,  new  budgets  cannot 
replace  existing  budgets  in  approved 
plans  if  they  are  for  the  same  Clean  Air 
Act  requirement  and  year  until  the  new 
budgets  are  approved  as  part  of  the  SIP 
(see  40  CFR  93.118(e)).  hi  this  case,  our 
approval  of  the  budgets  in  the  2001  Plan 
will  escpire  upon  EPA's  determination 
that  the  new  budgets,  which  will  be 
developed  using  EMFAC2002  and  are 
scheduled  to  be  submitted  in  April 
2004.  are  adequate.  We  have  taken  this 
approach  because  budgets  developed 
with  EMFAC2002  will  be  more  accurate 
than  those  developed  using 
ENff  AC2000.  An  adequacy 
determination  can  usually  be  made 
within  a  few  months  of  plan 


submission.  Therefore,  by  limiting  the 
duration  of  our  approval  of  the 
EMFAC2000-derived  budgets  to  the 
point  when  the  updated  budgets  are 
found  to  be  adequate,  the  updated 
budgets  may  be  in  place  within  a  few 
months  of  their  submission,  rather  than 
when  the  SIP  is  finally  approved,  which 
could  take  as  long  as  18  months. 

in.  Mid-Course  Review  and  2004  Plan 

The  co-lead  agencies  and  CARB  have 
made  an  enforceable  commitment  to 
perform  a  mid-course  review  by 
December  15,  2003  that  will  include  an 
evaluation  of  the  modeling  from  the 
CCOS  and  the  latest  technical 
information  [e.g.,  inventory  and 
monitoring  data)  to  determine  the  level 
of  emission  reductions  needed  to  attain 
the  ozone  standard.  The  co-lead 
agencies  have  also  committed  to  adopt 
a  SIP  revision  by  March  2004  that 
includes  a  revised  attainment  target  and 
new  control  measures  as  needed  to 
attain  by  2006.  hi  addition,  the  co-lead 
agencies  and  CARB  committed  to 
submit  a  revised  ozone  attainment  plan 
by  April  15,  2004  that  will  include  new 
control  measures  as  needed  to  attain  by 
2006.  As  discussed  in  section  D.D. 
above,  EPA  is  proposing  to  approve 
these  commitments  as  part  of  the 
attainment  assessment  imder  CAA 
section  172(c)(1). 

The  commitments  have  been  adopted 
by  CARB  and  the  co-lead  agencies  for 
several  reasons.  As  noted  in  Section 
n.D.  above,  die  2001  Plan's  modeling 
assessment  has  its  limitations,  which 
are  the  direct  result  of  the  shortage  of 
key  input  data.  This  lack  of  input  data 
has  resulted  in  some  uncertainty 
regarding  the  amoimt  of  emissions 
reductions  that  will  be  necessary  to 
attain  the  1-hour  ozone  standard. 
However,  the  CCOS  will  provide  a  more 
comprehensive  and  reUable  data  base 
for  future  ozone  analyses.  The  modeling 
for  the  2004  Plan  will  use  recent 
episodes  from  1999  and  2000  and  will 
be  supported  by  more  extensive  field 
measurements.19  It  will  also  rely  on 
improved  emission  inventory  modeling 
and  meteorological  inputs.  This 
information  should  result  in  a  more 
reliable  determination  of  whether  the 
amount  of  emissions  reductions 
required  in  the  2001  Plan  will  be 
sufficient  for  the  Bay  Area  to  attain  the 
ozone  standard.  The  information  will  be 
used  to' establish  revised  attainment 
targets,  if  necessary,  in  the  2004  plan.  In 
addition,  the  CCOS  should  illuminate 


"  An  overview  of  the  photochemical  modeling 
for  the  Bay  Area's  2004  ozone  attainment  plan  is 
available  on  line  at  http://www.baagmd.gov/ 
planning/2004sio/modelpg.htm. 


the  contribution  that  pollution 
generated  in  the  Bay  Area  makes  to  afr 
quality  in  downwind  areas. 

The  mid-course  review  and  2004  plan 
revision  will  also  provide  the  co-lead 
agencies  an  opportunity  to  update  key 
information  in  the  plan  that  is  currentiy 
being  refined  by  additional  study.  As 
noted  above,  EPA  recentiy  approved 
EMFAC2002,  California's  new  motor 
vehicle  emissions  model.  Use  of 
EMFAC2002  will  improve  the  accuracy 
of  the  motor  vehicle  emissions 
inventory,  which  will  allow  planners  to 
better  forecast  the  impact  of 
transportation  projects  on  afr  quality 
and  to  adjust  the  motor  vehicle 
emissions  budgets.  In  addition,  the  co- 
lead  agencies  and  CARB  have 
committed  to  study  specified  measures 
to  determine  whether  significant 
additional  emission  reductions  can  be 
achieved  and  whether  implementation 
is  feasible.  As  noted  in  section  n.B. 
above,  EPA  is  proposing  to  approve  this 
commitment.  The  MTC's  and 
BAAQMD's  ongoing  work  on  thefr 
further  study  measures  is  providing  new 
information,  particularly  with  regard  to 
refinery  and  marine  vessel  loading 
emissions,  that  will  result  in  inventory 
corrections  and  should  lead  to  the 
adoption  of  new  control  measures.  The 
information  generated  by  the  further 
study  measures  and  work  being  done  in 
other  areas  of  the  coimtry  will  also 
enable  the  co-lead  agencies  to  update 
thefr  RACM  analysis.  The  progress  that 
has  been  made  in  all  of  these  areas,  both 
locally  and  nationally,  should  enable 
the  co-lead  agencies  and  CARB  to 
submit  a  more  technically  advanced 
plan  in  2004. 

IV.  Summary  of  Proposed  Action 

Because  EPA  has  determined  that 
these  plan  elements  meet  the 
requirements  of  CAA  section  172(c),  the 
Agency  is  proposing  to  approve  the 
emissions  inventory  and  the  RACM 
demonstration.  EPA  is  also  proposing  to 
approve,  as  meeting  the  requfrements  of 
section  172(c)(1),  the  attainment  • 
assessment  and  associated  motor 
vehicle  emissions  budgets,  and  . 
commitments  to  (1)  adopt  13  new 
stationary,  area,  mobile  source,  and 
transportation  control  measures;  (2) 
conduct  a  mid-course  review  by 
December  15,  2003  that  will  mclude  an 
evaluation  of  the  modehng  from  the 
Central  California  Ozone  Study  and  the 
latest  technical  information  (inventory 
data,  monitoring,  etc.)  to  determine 
whether  the  level  of  emission 
reductions  in  the  2061  Plan  is  sufficient 
to  attain  the  1 -hour  ozone  standard;  (3) 
to  adopt  a  SIP  revision  by  March  2004 
that  includes  a  revised  attainment  target 
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and  new  control  measures  as  needed  to 
attain  by  2006;  and  (4]  to  submit  the  SIP 
revision  to  EPA  by  April  15,  2004. 
Finally,  we  are  proposing  to  approve 
under  section  110(k)(3)  as  strengthening 
the  SIP  the  commitment  to  study 
specified  measxues  to  determine 
whether  significant  additional  emission 
.reductions  can  be  achieved  and  whether 
implementation  is  feasible.  ^° 

Elsewhere  in  this  Federal  Register  we 
are  making  an  interim  final 
determination  that  the  2001  Plan 
corrects  the  deficiencies  in  the  1999 
Plan.  As  a  result  oJ  this  determination, 
the  offset  sanction  is  stayed  while  EPA 
considers  whether  to  issue  a  final  full 
approval.  A  final  full  approval  action  on 
these  elements  would  terminate  the 
sanctions  clock  that  was  started  as  a 
result  of  the  earlier  disapproval;  if  we 
disapprove  the  2001  Plan  on  the  basis 
that  one  or  more  of  the  disapproved 
components  is  still  insufficient,  the 
offset  sanction  will  apply  on  the 
effective  date  of  the  disapproval. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regidatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 


^"EPA  is  aware  of  the  pending  lawsuit  regarding 
the  2001  Plan  in  California  Superior  Court  in  San 
Francisco,  Communities  for  a  Better  Environment  et 
al.  V.  Bay  Area  Air  Quality  Management  District  et 
al..  Case  No.  323849.  Prior  to  taking  final  action  on 
the  plan,  we  will  evaluate  any  decision  of  the  Court 
in  that  case  to  determine  what  effect,  if  any,  it  has 
on  our  rulemaking. 


Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requjirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  imfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 


responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi'om 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

.  Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
oxides.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Authority:  42  U.S.C.  7401  eit  seq. 

Dated:  July  7,  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 
(FR  Doc.  03-17972  Filed  7-15-03;  8:45  am] 
BILUNG  COOE  6H0-S0-U 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docint  No.  FR  4688  N  02] 

Responses  to  Notice  of  Certification 
and  Funding  of  State  and  Local  Fair 
Housing  Enforcement  Agencies  Under 
the  Fair  Housing  Assistance  Program 
(FHAP) 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity.  HUD. 

ACTION:  Notice. 

SUMMARY:  Under  HUD's  regulations 
addressing  the  certification  of  state  and 
local  fair  housing  enforcement  agencies 
under  the  Fair  Housing  Assistance 
Program  (FHAP).  HUD  is  required  to  (1) 
Periodically  inform  the  public  of 
certified  and  interim  certified  agencies 
and  identify  those  agencies  where  a 
denial  of  interim  certification  or 
withdrawal  of  certification  has  been 
issued  or  proposed;  and  (2)  solicit 
comments  from  the  public,  prior  to  HUD 
granting  certification  to  state  or  local 
fair  housing  enforcement  agencies.  On 
February  27,  2002,  a  notice  fulfilling 
these  requirements  was  published.  The 
following  notice  identifies  and  responds 
to  the  comments  received. 

DATES:  Effective  Date:  July  16,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Myron  P.  Newry  or  Kenneth  J.  Carroll, 
FHIP/FHAP  Support  Division,  Office  of 
Programs,  Office  of  Fair  Housing  and 
Equal  Opportunity,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW..  Room  5222, 
Washington,  DC  20410-0001,  at  (202) 
708-2215  (this  is  not  a  toll-free 
number).  Persons  with  speech  or 
hearing  impairments  may  contact  the 
Office  of  Programs  by  calling  1-800- 
290-1617,  or  1-800-877-8399  (the 
Federal  Information  Relay  Service  TTY). 

SUPPLEMENTARY  INFORMATION:  Seven 
organizations  responded  to  the  February 
27,  2002,  public  notice.  Four  of  the 
seven  organizations  identified  issues 
with  the  Tennessee  Human  Rights  Act 
(THRA)  and  with  the  way  that  the 
Tennessee  Human  Rights  Commission 
(THRC)  administers  that  law.  One 
organization  identified  issues  with  the 
New  York  State  Hiunan  Rights  law  and 
with  the  way  that  the  New  York  State 
Division  of  Himian  Rights  administers 
that  law.  One  organization  identified 
issues  with  the  Pennsylvania  Human 
Relations  Act.  Finally,  one  organization 
expressed  support  for  the  Vermont 
Human  Rights  Commission  (this 
comment  will  not  be  discussed  below). 


Comments  and  Responses  Regarding 
the  Tennessee  Human  Rights 
Commission 

Comment.  The  THRC  had  only  one 
administrative  hearing  in  the  past  seven 
years. 

According  to  the  Department's 
records,  this  is  not  true.  From  December 
31,  1995.  to  December  31,  2002,  THRC 
had  two  administrative  hearings. 
Discrimination  was  found  in  each  of 
those  cases.  In  addition,  during  this 
time  period,  THRC  had  one  judicial 
consent  order.  Finally,  from  December 
31,  1995,  to  December  31.  2002,  THRC 
conciliated  62  cases  prior  to  a  THRC 
finding,  to  the  satisfaction  of  all  parties 
involved.  THRC  has  a  statutory  duty  to 
attempt  settlement  of  cases  through 
conference,  conciliation,  and  persuasion 
during  the  investigation  and 
enforcement  process,  and  the 
Department  views  this  as  an  acceptable 
method  of  case  disposition. 

Comment.  Complainants  and 
respondents  do  not  receive  sufficient 
notice  of  time  frames  and  forum  options 
during  THRC's  fair  housing  complaint 
investigation,  conciliation,  and 
enforcement  activities. 

THRC  sends  notification  letters  to 
respondents  and  complainants  in  every 
case.  The  notification  letters  state  that 
the  complainant  has  a  right  to  pursue  a 
civil  cause  of  action  in  chancery  court 
or  circuit  court  within  one  year  of  the 
last  alleged  act  of  discrimination.  The 
notification  letters  also  inform  the 
parties  that  the  time  limit  to  file  a 
private  cause  of  action  in  court  will 
continue  to  run  when  the  complaint  is 
pending  at  THRC.  Finally,  the 
notification  letters  set  forth  procedxires 
for  the  election  of  civil  proceedings,  the 
period  of  time  parties  have  to  elect,  and 
the  amount  of  time  the  commission  has 
to  file  in  court  when  a  party  elects  civil 
proceedings. 

With  one  exception,  the  Department 
views  the  notification  letter  as 
sufficiently  notifying  the  parties  of  time 
frames  and  forum  options.  Concerning 
the  issue  of  informing  the  parties  that 
the  time  limit  to  file  a  private  cause  of 
action  in  coiut  will  continue  to  run 
when  the  complaint  is  pending  at 
THRC.  the  letter  shall  be  revised. 
Pursuant  to  the  Department's 
recommendation  below  imder  the 
comment,  "The  time  limit  for  filing  a 
private  lawsuit  imder  THRA  is  not 
tolled  by  filing  a  complaint  with 
THRC."  the  letter  must  clearly  inform 
the  parties  of  the  procedure  (as 
recommended  by  HUD)  that  THRC  will 
utilize  when  a  dual-filed  complaint 
being  processed  by  THRC  is  close  to  the 


one-year  time  limit  to  file  a  private 
cause  of  action  in  court. 

Comment.  THRC  complaint  forms 
must  be  notarized  and  complainants 
must  submit  a  notarized  affidavit  form 
with  the  complaint  form. 

There  is  no  statutory  requirement  that 
complaints  be  notarized  under  the 
THRA.  However,  THRC's  rules  state  that 
"[t]he  complaint  shall  be  in  writing  and 
must  be  signed  and  sworn  to  before  a 
notary  public  or  other  person  duly 
authorized  by  law  to  administer  oaths 
and  take  acknowledgements."  The 
purpose  of  the  notarization  requirement, 
according  to  THRC,  is  "to  provide  some 
degree  of  insurance  against  catchpenny 
claims  of  disgruntled,  but  not 
necessarily  aggrieved,  persons." 
Regulations  implementing  the  Federal 
Fair  Housing  Act  (FHAct).  at  24  CFR 
section  115.202  (a)(3),  provide  that  a 
state  or  local  law  that  is  substantially 
equivalent  to  the  FHAct  must  not  "place 
excessive  biu-dens  on  the  complainant 
that  might  discourage  the  filing  of 
complaints,  such  as  *  *  *  [p]rovisions 
that  could  subject  a  complainant  to 
costs,  criminal  penalties,  or  fees  in 
connection  with  filing  complaints."  A 
notarization  requirement  may  place  a 
financial  and  logistical  burden  on  a 
complainant.  However.  THRC's  rules 
also  provide  that  notary  public  service 
"shall  be  furnished  without  charge  by 
the  Commission."  Moreover.  THRC  has 
recently  proposed  rules  allowing 
complaints  to  be  "verified"  instead  of 
notarized.  According  to  THRC,  the  term 
"verified"  would  be  defined  more 
broadly  than  notarization,  allowing 
complaints  to  be  sworn  to  persons  other 
than  a  notary  public,  including 
designated  representatives  of  THRC. 
Complaints  would  also  be  "verified"  if 
they  were  supported  by  a  declaration  in 
writing  under  penalty  of  perjury.  HUD 
will  require  THRC  to  enact  the  rule  that 
complaints  may  be  "verified"  (instead 
of  notarized)  and  all  that  is  necessary  for 
a  complaint  to  be  "verified"  is  that  it  be 
supported  by  a  declaration  in  writing 
under  penalty  of  perjury. 

Comment.  It  is  not  THRC's  "practice" 
to  interview  complainants  as  part  of  the' 
investigative  process. 

THRC  disputes  this  comment. 
According  to  THRC.  investigators  are 
continually  instructed  and  reminded 
that  they  cannot  complete  an 
investigation  without  interviewing,  at  a 
bare  minimum,  the  complainant,  the 
respondent,  and  any  relevant  witnesses. 
The  Department's  performance 
assessments  of  THRC  and  the 
Department's  review  of  THRC's  dual- 
filed  cases  indicate  that  complainants, 
respondents,  and  all  relevant  wifhesses 


Federal  Register /Vol.  68,  No.  136 /Wednesday,  July  16,  2003  /  Notices 


42185 


are  interviewed  as  a  cxistomary  part  of 
THRC's  investigative  process. 
Comment.  THRC  ofien  stops 
investigating  a  complaint  once  the 
respondent  articulates  a  plausible 
nondiscriminatory  reason  for  the 
behavior. 

THRC  disputes  this  comment. 
According  to  THRC.  absent  direct 
evidence  of  discrimination,  respondents 
must  articulate  legitimate, 
nondiscriminatory  reasons  for  their 
behavior  to  rebut  a  prima  facie  case  of 
discrimination.  THRC  then  verifies 
those  reasons  to  the  extent  factually 
possible.  Faced  with  a 
nondiscriminatory  reason,  the 
complainant  must  then  provide 
evidence  to  THRC  showing  that  the 
respondent's  reasons  are  faJse  and  that 
the  real  reason  is  discrimination.  The 
Department's  performance  assessments 
of  THRC  confirm  that  THRC  sufficiently 
investigates  complaints  following  a 
respondent's  articulation  of  a  plausible 
nondiscriminatory  reason  for  the  alleged 
discriminatory  behavior. 

Comment.  THRC  assigns  investigators 
from  one  region  of  Tennessee  to 
investigate  complaints  originating  in 
another  region  of  Teimessee. 

The  duty  station  of  an  agency's 
investigators  does  not  affect  certification 
so  long  as  complaints  are  appropriately 
investigated.  The  assignment  of 
investigators  is  an  internal  management 
decision  for  THRC.  Absent  credible 
evidence  that  parties  are  being  harmed 
by  THRC  assigning  investigators  from 
different  regions  of  Tennessee,  HUD 
will  not  impose  requirements  on  THRC 
regarding  this  issue.  In  any  event,  THRC 
states  that  this  is  not  its  general  practice. 
THRC  has  housing  employees  in 
Knoxville,  Memphis,  Nashville,  and 
Kingsport,  Tennessee.  While 
investigators  do  occasionally  investigate 
cases  in  regions  other  than  their  own, 
this  is  not  THRC's  routine  practice. 

Comment.  If  an  investigator's 
employment  at  the  THRC  ends  during  a 
pending  investigation  and  a  new 
investigator  is  assigned,  the 
investigation  often  starts  at  the 
beginning.  This  result  is  exacerbated  by 
a  high  turnover  rate  among  THRC 
investigation  staff. 

THRC  disputes  this  comment  and 
contends  that  it  does  not  have  a  high 
turnover  rate  in  housing  investigators. 
THRC  employs  31  people  in  six  offices 
throughout  the  state.  Since  May  of  2000, 
only  one  housing  employee  left  THRC, 
and  this  person  was  not  an  investigator. 
Comment.  THRC  knowingly  employed 
at  least  one  investigator  with  a  felony 
conviction. 

THRC  acknowledges  that  ihis  is  true. 
Howevw,  the  individual  no  longer 


works  at  THRC.  HUD  will  require  THRC 
to  implement  hiring  procedures  to 
assure  that  individuals  with  felony 
convictions  will  not  be  hired  in  the 
future. 

Comment.  THRC  did  not  conduct  an 
initial  site  visit  for  a  case  until 
approximately  one  year  after  the 
complaint  for  that  case  was  filed.  In 
addition,  as  of  March  21,  2002,  no  one 
from  the  named  complainant 
organization  had  been  interviewed 
regarding  that  case.  Finally,  as  of  March 
21.  2002,  THRC  had  not  made  a  finding 
in  the  case. 

THRC  declined  to  discuss  the 
particulars  of  the  case  because  that  case 
is  still  open  and  such  discussion  would 
violate  the  confidentiahty  requirement 
under  Tennessee  law.  Tennessee  Code 
Annotated  4-21-303(d)  makes  THRC 
investigative  files  confidential.  In 
addition,  according  to  THRC.  Tennessee 
Attorney  General  Opinions  80-082  and 
87-93  state  that  investigative  case  files 
of  the  Commission  are  confidential  and 
are  exempt  from  disclosure  to  all  but  the 
parties  (or  their  representatives) 
involved  in  an  action.  THRC  was 
especially  reluctant  to  discuss  the 
specifics  of  the  case  because  such 
comments  would  be  published  in  the 
Federal  Register.  HUD  did  confirm  that 
a  site  visit  was  conducted  in  the  case, 
appropriate  parties  were  interviewed, 
and  a  finding  was  made. 

Comment.  The  time  limit  for  filing  a 
private  lawsuit  under  THRA  is  not 
tolled  by  filing  a  complaint  with  THRC. 
Under  THRA,  the  time  limit  to  file  a 
fair  housing  complaint  with  THRC  is 
180  days  from  the  last  alleged 
discriminatory  act.  The  time  limit  to  file 
in  court  imder  the  THRA  is  one  year 
from  the  last  alleged  discriminatory  act. 
The  period  of  time  a  complaint  is  with 
THRC  is  included  in  calculating  the 
one-year  time  limit  for  filing  in  court. 
This  is  in  contrast  to  the  FHAct,  which 
provides  that  the  time  limit  for  filing  a 
private  lawsuit  is  tolled  by  filing  a 
complaint  with  HUD.  HUD  will  require 
THRC  to  adopt  a  procediu^  to  assiue 
that  parties'  rights  will  not  be 
compromised  by  THRA's  provision.  The 
procedure  will  apply  when  a  dual-filed 
case  being  processed  by  THRC  is  close 
to  the  one-year  time  limit  to  file  a 
private  cause  of  action  in  coiurt. 

Comment.  THRA  does  not  specify  a 
timeframe  within  which  an 
administrative  hearing  must  be 
conducted. 

Section  304  of  THRA  provides  that,  in 
housing  discrimination  cases,  a  hearing 
shall  be  "commenced"  if  there  is  a 
determination  of  cause,  conciliation  has 
not  been  successful,  and  neither  party 
has  elected  for  a  civil  suit  within  90 


days  of  the  filing  of  the  complaint 
THRA  does  not  specifically  provide  for 
a  time  within  which  the  administrative 
hearing  must  commence.  The  FHAct 
provides  that  a  hearing  be  conducted 
within  120  days  of  the  issuance  of  the 
charge  of  discrimination.  Despite  the 
difference,  HUD  does  not  view  this 
omission  as  constituting  a  fatal  flaw  that 
would  render  the  statute  not 
substantially  equivalent  to  the  FHAct. 

Comment.  THRA  does  not  sufficiently 
inform  the  complainant  and  the 
respondent  of  their  forum  options. 

Section  312  of  THRA  clearly  provides 
that,  within  90  days  of  the  complaint 
having  been  filed,  if  it  has  not  been 
conciliated,  THRC  shall  notify  the 
parties  that  they  may  elect  to  have  the 
issues  adjudicated  in  a  civil  action. 
According  to  THRA,  parties  have  20 
days  from  the  date  of  receipt  of  the 
notice  in  which  to  elect  (this  is  110  days 
from  the  date  of  the  filing  of  the 
complaint).  THRA  states  that  a  civil 
action  shall  commence  within  60  days 
of  the  election.  While  it  is  true  that  no 
provision  of  THRA  explicitly  states  that 
a  complainant  can  choose  either  the 
administrative  or  the  judicial  forum, 
various  sections  of  the  THRA  provide 
the  choice  to  the  parties  (See  sections 
302  and  304  of  the  THRA).  HUD  views 
THRA  as  sufficienUy  informing  the 
complainant  and  the  respondent  of  their 
forum  options. 

Comment.  THRA  does  not  include 
time  limits  that  findings  must  be  made, 
time  limits  for  the  issuance  of  charges, 
or  time  limits  between  the  reasonable 
cause  finding  and  the  issuance  of  a 
charge. 

The  regulations  setting  forth  the  legal 
criteria  for  substantial  equivalency 
certification,  located  at  24  CFR  115.202, 
mandate  that  a  substantially  equivalent 
agency  utilize  the  following  time 
frames:  (1)  The  commencement  of 
proceedings  after  a  complaint  is  filed 
must  be  within  30  days;  (2)  the 
completion  of  the  investigation  must  be 
within  100  days  (or  if  it  is  impracticable 
to  do  so,  the  agency  must  notify  the 
parties  in  writing  of  the  reasons(s)  for 
the  delay);  and  (3)  final  disposition  of 
the  complaint  must  be  within  one  year 
(or  if  it  is  impracticable  to  do  so.  the 
agency  must  notify  the  parties  in  writing 
of  the  reasons(s)  for  the  delay).  The 
Department  does  not  require 
substantially  equivalent  agencies  to 
have  time  limits  above  and  beyond 
these. 

Section  302  of  THRA  provides  that  an 
investigation  of  a  complaint  be 
undertaken  promptiy  within  30  days  of 
the  filing  of  the  complaint.  The  THRA 
does  not  require  that  the  investigation 
be  completed  within  any  specified 
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period.  However,  the  Agreement  for  the 
Interim  Referral  of  Complaints  and 
Other  Utilization  of  Services  (Interim 
Agreement)  between  HUD  and  THRC 
requires  that  THRC  complete  the 
investigation  within  100  days  or,  if 
THRC  is  unable  to  do  so,  it  shall  notify 
the  parties  in  writing  of  the  reasons  for 
the  delay.  Similarly,  THRA  does  not 
require  that  final  disposition  be  within 
one  year  of  receipt  of  the  complaint. 
However,  the  Interim  Agreement 
between  HUD  and  THRC  requires  that 
final  disposition  of  complaints  occur 
within  one  year,  or  if  THRC  is  unable 
to  do  so,  it  shall  notify  the  parties  in 
writing  of  the  reasons  for  the  delay. ' 
When  HUD  conducts  performance 
assessments  of  THRC  and  reviews  cases 
dual-filed  with  THRC,  HUD  monitors 
THRC's  compliance  with  the  time 
firames  enumerated  in  THRA  and  the 
time  frames  enumerated  in  the  Interim 
Agreement. 

Comment.  The  FHAct's  design  and 
construction  requirements  mandate  that 
all  ffound  floor  units  of  covered 
dwellings  be  accessible.  THRA  only 
mandates  that  each  covered  building 
have  one  accessible  entrance. 

The  comment  is  confusing.  The 
commenter  is  identifying  seemingly 
contradictory  provisions  of  the  FHAct 
and  THRA.  However,  further  analysis 
indicates  that  the  provisions  are  not 
inconsistent.  It  is  true  that  the  FHAct's 
design  and  construction  requirements 
require  that  all  ground  floor  units  in 
covered  dwellings  contain  certain 
accessibility  featiu^s.  However,  HUD 
accessibility  requirements  further  clarify 
that  each  covered  building  need  only 
have  one  accessible  entrance  to  the 
building  itself.  Similarly,  THRA 
requires  that  all  ground  floor  imits  in 
covered  dwellings  contain  certain 
accessibility  featiires.  As  the  commenter 
points  out,  THRA  also  states  that  each 
covered  building  need  only  have  one 
accessible  entrance  to  the  building 
itself.  The  FHAct  and  THRA  are  . 
consistent  on  this  issue. 

Comments  and  Responses  Regarding 
the  New  York  State  Division  of  Human 
Rights  (the  Division) 

Comment.  A  complainant  in  New 
York  should  be  able  to  choose  whether 
his/her  complaint  is  processed  in  the 
federal  administrative  forum  or  in  the 
state  administrative  forum. 

Allowing  a  complainant  in  New  York 
to  choose  whether  his/her  complaint  is 
processed  in  the  federal  administrative 
forum  or  the  state  administrative  forum 
wovdd  contravene  the  FHAct.  When 
HUD  grants  certification  or  interim 
certification  to  a  state  or  local  fair 
housing  enforcement  agency,  it  has 


determined  that  the  agency  administers 
a  law  that  is  substantially  equivalent  to 
the  FHAct.  Section  810(^  of  the  FHAct 
provides  that  HUD  shall  refer 
complaints  to  agencies  with  certification 
when  the  complaint  alleges  a 
discriminatory  housing  practice  within 
a  jiuisdiction  served  by  the  certified 
agency.  Except  in  limited 
circumstances,  HUD  will  (kke  no  further 
action  with  respect  to  complaints  that  it 
refers  to  certified  agencies.  These 
circumstances  include  the  following:  (1) 
If  the  certified  agency  is  either  imtimely 
in  its  commencement  of  proceedings  or 
if,  after  commencement,  it  carries 
forward  such  proceedings  without 
reasonable  promptness;  (2)  when  HUD 
determines  that  the  agency  no  longer 
qualifies  for  certification;  and  (3)  if  the 
agency  agrees  to  HUD's  reactivation  of 
the  complaint.  If  none  of  these 
circiunstances  apply,  once  A  complaint 
is  dual-filed  at  HUD  and  at  the 
substantially  equivalent  agency,  the 
substantially  equivalent  agency  will 
conduct  the  complaint  investigation, 
conciliation,  and  enforcement  activities. 

Similarly,  the  commenter  stated  that 
if  a  complainant  withdraws  a  complaint 
from  the  Division,  the  complaint  should 
not  automatically  be  withdrawn  fit>m 
HUD.  Again,  under  the  FHAct,  a 
complainant  is  not  permitted  to  choose 
between  HUD  and  the  Division.  If  a 
complainant  withdraws  a  complaint,  the 
complaint  will  be  considered 
withdrawn  from  both  the  Division  and 
HUD. 

Comment.  Staff  of  the  New  York  State 
Division  of  Human  Flights  (the  Division) 
has  received  insufficient  training  in 
handling  fair  housing  cases. 

Since  the  Division  received  interim 
certification  in  1999,  Division  staff  has 
received  extensive  fair  housing  training. 
HUD-sponsored  training  has  included 
instruction  on  conducting  intake, 
investigation,  conciliation,  interviewing 
techniques,  and  case  management. 
Additionally,  Division  staff  have  been 
trained  on  fair  housing  investigation 
and  law  in  general  as  well  as  disability 
fair  housing  issues,  testing, 
discriminatory  advertising,  and  proving 
intimidation,  harassment,  and 
retaliation. 

ShorUy  after  the  Division  received 
interim  certification,  a  four-day. 
Division-specific  fair  housing  training 
was  held  at  HUD's  New  York  State 
Office.  The  Division's  executive  staff, 
investigators,  attorneys,  and 
administrative  law  judges  attended  this 
training.  Division  stafi  has  also 
participated  in  national  and  regional 
HUD-sponsored  fair  housing  training, 
including  the  FHIP/FHAP  Quad 
Regional  Conference  in  Philadelphia, 


Pennsylvania,  during  August  2001  and 
the  National  Fair  Housing  Policy 
Training  Conference  in  Orlando, 
Florida,  during  June  2002.  Training 
sessions  have  been  held  in  all  of  the 
Division's  offices.  HUD  reviews  cases 
investigated  by  the  Division.  HUD  staff 
travel  to  all  Division  offices  on  an  on- 
going basis  and  provide  training  and 
technical  assistance.  Finally,  since  1999, 
HUD  has  had  frequent,  often  daily, 
communications  with  the  Division's 
executive  staff,  regional  directors, 
housing  unit  staff,  and  investigators. 

Comment:  After  issuing  a  finding  in  a 
particular  case,  the  Division  failed  to 
notify  the  complainant's  designated 
representative  of  the  determination. 

The  Division  admits  that  it  failed  to 
inform  the  designated  representative  of 
the  determination  in  a  particular  case. 
The  Di\'ision  responded  that  this  was  an 
oversight  and,  once  learned,  the  mistake 
was  "quickly  remedied." 

Comment:  The  Division  limits  its 
investigations  to  violations  of  the  New 
York  State  Human  Rights  Law  and  does 
not  investigate  violations  of  the  federal 
Fair  Housing  Act. 

The  Division  limits  its  investigations 
to  violations  of  the  New  York  State 
Hiunan  Rights  Law  because  it  has  no 
authority  to  administer  or  enforce  the 
FHAct.  The  power  to  administer  and 
enforce  the  FHAct  lies  with  HUD. 

HUD  has  certified  New  York  State 
Human  Rights  Law  as  "substantially 
equivalent"  to  the  FHAct.  The  Division 
has  the  authority  to  administer  and 
enforce  this  law.  Any  complaints  that 
allege  a  violation  of  the  FHAct  that  are 
not  covered  by  the  New  York  State 
Human  Rights  Law,  will  be  referred  by 
the  Division  to  HUD  for  processing. 
Similarly,  HUD  will  not  refer 
complaints  it  receives  to  the  Division 
that  are  not  covered  by  the  New  York 
State  Human  Rights  Law. 

Comment:  The  Division  does  not 
process  and  investigate  complaints  in  a 
timely  manner. 

HUD's  review  of  the  Division's  work 
indicates  that  complaints  are  usually 
processed  and  investigated  in  a  timely 
manner  and,  when  it  is  impracticable  to 
meet  required  time  frames,  the  Division 
informs  parties  of  the  reasons  for  the 
delay. 

Comment:  After  HUD  refers  a 
complaint  to  the  Division,  there  are 
delays  of  approximately  two  to  four 
weeks  in  which  the  Division  requires 
that  the  complainant  have  complaints 
notarized  and  drafted  in  Division 
lar^age  and  forms. 

Tae  Division  disagrees  that  there  are 
delays  of  two  to  four  weeks  and  alleges 
that  necessary  documentation  is  mailed 
to  the  complainant  and  the  respondent 
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within  a  few  days  of  receipt  of  a  referral 
from  HUD.  HUD's  review  of  the 
Division's  work  corroborates  its 
position. 

Comment:  The  Division  legal  staff  has 
insufficient  state  court  and  federal  court 
trial  experience. 

According  to  the  Division,  a  majority 
of  the  Division  legal  work  is  not  in  state 
court,  but  in  administrative  hearings. 
Given  this,  the  Division  has  hired  an 
attorney  with  extensive  state  court  trial 
experience.  In  regards  to  federal  court 
trial  experience,  HUD  will  not  require 
the  Ehvison's  legal  staff  to  have  such 
experience  because  HUD  certified  the 
Division  to  administer  and  enforce  a 
substantially  equivalent  state  law.  not  a 
federal  law. 

Comment:  The  Division  should  not 
separate  cases  when  an  organization 
and  a  bona  fide  complainant  file  with 
the  Division. 

The  commenter  responded  on  behalf 
of  an  organization.  The  organization 
alleges  that  the  separation  of  complaints 
arising  out  of  the  same  set  of  facts  places 
unreasonable  demands  on  an 
organization's  time.  The  organization 
must  respond  to  the  Division's  requests 
for  information  on  its  own  behalf. 
Additionally,  if  it  is  a  designated 
representative  of  the  bona  fide 
complainant,  the  organization  will  assist 
the  complainant  in  providing 
information  to  the  Division. 

The  Division  states  that  it  separates 
complaints  to  assm«  that  organizations, 
which  may  have  legitimate  claims  for 
damages,  receive  compensation  when 
appropriate.  Though  the  complaints 
arise  out  of  the  same  alleged  act  of 
discrimination,  issues  of  standing  and 
damages  may  be  different  and  may 
require  different  fact-finding  and 
analysis.  The  lack  of  commonality  on 
these  issues  justifies  breaking  the  case 
into  different  complaints. 

To  save  the  organization  time,  the 
Division  permits  submission  of  the  same 
documentation  for  its  complaint  and  the 
bona  fide  complainant's  complaint, 
provided  identical  documentation  is 
appropriate  for  both  the  organization 
arid  the  bona  fide  complainant.  HUD 
will  not  require  the  Division  to  change 
its  procedure  on  this  issue. 

Comment:  The  Division  often  fails  to 
provide  notice  for  conferences  or  fails  to 
provide  correct  and  adequate  notice  to 
parties  and  designated  representatives 
in  fair  housing  cases.  In  addition,  prior 
to  scheduling  conferences,  the  Division 
often  fails  to  check  on  the  ability  of 
parties  and  designated  representatives 
to  attend. 

The  organization  that  commented  on 
this  issue  identified  two  cases  where 
respondents  failed  to  appear  at 


conferences.  The  Division  contends  that 
it  sufficiently  informed  the  respondents 
of  the  conference  in  both  of  these  cases 
and  always  does.  The  Division  stated 
that  at  intake  it  records  the  names  and 
addresses  of  the  respondents.  The 
Division  then  mails  all  notices  to  the 
parties  at  the  addresses  that  were 
provided  at  intake.  U  the  notice  is  not 
returned  by  post  office,  there  is  a 
presumption  of  receipt.  HUD  will 
suggest  to  the  Division  that  it  conduct 
some  additional  investigation  to  assure 
that  the  respondent's  address  is  correct 
prior  to  sending  the  notice  of 
conference.  Hopefully,  such  a  process 
would  lessen  the  number  of  respondents 
who  fail  to  show  up  at  conferences. 

The  organization  states  that  a  more 
efficient  practice  in  notifying  parties  of 
conferences  is  to  check  the  parties' 
schedules  prior  to  scheduling  a 
conference.  In  response,  the  Division 
stated  that  it  has  always  rescheduled 
matters  at  any  party's  request  (including 
the  organization's)  and  will  continue  to 
do  so  in  order  to  conduct  a  thorough 
investigaUon.  HUD  concludes  that  the 
method  of  scheduling  conferences  is  an 
internal  management  decision  for  the 
Division  and  will  not  require  the 
Division  to  adopt  a  particular 
scheduling  procedure  for  purposes  of 
maintaining  substantial  equivalency 
certification.  • 

Comment:  The  Division  did  not  follow 
up  when  notified  of  a  respondent's 
failure  to  perform  some  settlement  term. 
The  settlement  term  involved  fair 
housing  training  for  the  respondent. 
In  the  case  that  the  organization  is 
referring  to,  the  Division  does  not  recall 
being  notified  that  training  had  not  been 
conducted.  The  Division  has  a 
compliance  imit  that  ensiu^s  that  the 
terms  of  the  orders  and  settlements  are 
satisfied.  The  Division  has  informed 
HUD  that  it  will  investigate  this  matter 
and  ensure  that  the  settlement  term  is 
met. 

Comment:  Unlike  the  federal  Fair 
Housing  Act.  New  York  law  exempts  all 
2-family,  owner-occupied  housing  from 
application  affair  housing  laws. 

The  relevant  regidation,  at  24  CFR 
section  115.202  (a)  (4),  provides  that 
"[i]n  order  for  a  determination  to  be 
made  that  a  state  or  local  fair  housing 
agency  administers  a  law  which,  on  its 
face,  provides  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Act,  the  law  or 
ordinance  must  *  *  *  not  contain 
exemptions  that  substantially  reduce  the 
coverage  of  housing  accommodations  as 
compared  to  section  803  of  the  Act." 
■The  New  York  law  exempts  rental 
units  in  two-family  homes  occupied  by 


the  owner.  This  exemption  does  not  , 
substantially  reduce  the  coverage  of 
housing  accommodations  as  compared 
to  section  803  of  the  Act.  In  its 
counterpart  provision  at  section 
803(b)(2),  the  FHAct  exempts- an  owner 
from  coverage  if  he/she  rents  out  rooms 
in  a  house  that  contains  quarters  for  four 
or  fewer  families  and  the  owner  lives  in 
the  house. 

In  actuality,  the  New  York  law 
increases  the  coverage  of  housing 
accommodations  compared  to  section 
803  of  the  FHAct  since,  unlike  the 
FHAct,  individuals  will  be  protected 
fit)m  discrimination  if  there  are  quarters 
for  three  or  four  families.  These 
individuals  would  not  be  protected 
under  the  FHAct.  While  such 
complaints  may  not  be  dual-filed,  the 
Department  does  not  view  New  York's 
divergence  on  this  issue  as  jeopardizing 
the  Division's  substantial  equivalency 
certification. 

Comment:  The  Division  largely 
ignores  requests  for  prompt 
intervention. 

The  commenter  refers  to  two  cases 
where  a  request  for  prompt  intervention 
was  denied.  In  one  case,  die 
complainant  alleged  a  denial  of  housing 
in  February  2001.  However,  the 
complaint  was  not  filed  imtil  March 
2002.  Since  the  complaint  was  filed 
more  than  one  year  after  the  alleged 
discriminatory  act,  the  Division 
correctly  dismissed  the  complaint  for 
untimeliness.  In  the  other  case,  prompt 
intervention  was  unnecessary  because 
the  Division  was  able  to  secure  the 
landlord's  withdrawal  of  the 
termination  of  tenancy.  Moreover, 
contrary  to  the  comment,  the  Division 
contends  that  it  has  been  successful  on 
several  occasions  in  staying  eviction 
proceedings  pending  the  Division's 
administrative  process. 

Comments  and  Responses  Regarding 
the  Pennsylvania  Human  Relations  Act 
(PHRA) 

Comment:  In  discriminatory 
advertising  cases,  the  PHRA  limits  civil 
penalties  to  a  maximum  of  $500  where 
the  complainant  is  not  actually  denied 
housing  based  upon  discriminatory 
language  of  the  advertisement. 

This  is  different  than  the  FHAct.  The 
FHAct  does  not  require  that  the 
complainant  demonstrate  that  he  or  she 
was  actually  denied  housing  before  the 
full  range  of  civil  penalties  may  be 
imposed  on  a  respondent  in  a 
discriminatory  advertising  case.  Rather, 
advertisers  and  pubfishers  of 
discriminatory  advertisements  bear  full 
liability  under  the  Fair  Housing  Act. 
See,  United  States  v.  Hunter,  459  F^2d 
205  (4th  Cir.  1972).  cert,  denied,  409 
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U.S.  934  (1972).  Discriminatory  housing 
advertisements  represent  "precisely  one 
of  the  evils  the  [Fair  Housing]  Act  was 
designed  to  correct."  Id.,  at  211. 

The  Department  objects  to  any 
attempt  to  limit  the  liability  of 
advertisers  or  publishers,  regardless  of 
the  fact  that  the  limitation  applies  to 
civil  penalties  payable  to  the 
government,  rather  than  to  actual 
damages  payable  to  an  aggrieved 
{>erson(s).  In  addition,  the  practical 
effect  of  the  provision  is  to  treat  one 
class  of  respondents  differently,  i.e., 
more  favorably,  than  any  other  class  of 
respondents.  Such  an  approach  is 
inconsistent  with  the  goals  and 
purposes  of  the  Fair  Housing  Act. 
PHRA's  civil  penalty  cap  is  especially 
inappropriate  in  that  the  maximum 
allowable  civil  penalty  in  any  case 
where  a  complainant  is  not  actually 
denied  housing  is  significantly  less  than 
that  allowed  for  even  a  first  violation 
under  the  FHAct. 

As  such,  discriminatory  advertising 
complaints  received  by  HUD  that  do  not 
involve  an  actual  denial  of  housing  will 
not  be  referred  to  the  Pennsylvania 
Human  Relations  Commission  (PHRC) 
for  dual  filing  and  will  be  processed 
imder  the  provisions  of  the  FHAct,  not 
the  provisions  of  the  PHRA.  In  addition, 
HUD  will  require  PHRC  to  refer  to  HUD 
for  processing  any  discriminatory 
advertising  complaints  that  do  not 
involve  an  actual  denial  of  housing. 

Comment:  PHRA  sets  forth  affirmative 
defenses  to  a  finding  that  an  advertiser 
has  knowingly  and  willfully  violated 
PHRA.  Such  affirmative  defenses  are 
not  included  in  the  FHAct. 

Section  9.1(c)  of  the  PHRA  sets  forth 
several  affirmative  defenses  to  a  finding 
that  an  advertiser  has  knowingly  and 
willfully  violated  PHRA.  The 
affirmative  defenses  include  the 
following:  (1)  ff  the  advertiser  in  good 
faith  attempted  to  comply  with  the  list 
and  specific  examples  of  impermissible 
housing  advertisements  promulgated 
and  published  by  the  PHRC;  (2)  if  the 
advertiser  complied  with  an 
interpretation  of  the  commission  or  its 
personnel  concerning  what  constitutes 
appropriate  housing  advertisements; 
and  (3)  if  the  advertiser  has  made 
reasonable  efforts  in  good  faith  to 
comply  with  PHRA.  These  affirmative 


defenses  do  not  exist  in  the  FHAct.  The 
Department  concludes  that  the 
affirmative  defenses  narrow  the  rights  of 
aggrieved  persons.  As  such, 
discriminatory  advertising  complaints 
received  by  HUD  that  implicate  the 
affirmative  defenses  enumerated  in 
section  9.1(c)  of  the  PHRA  will  not  be 
referred  to  PHRC  for  dual  filing  and  will 
be  processed  imder  the  provisions  of  the 
FHAct,  not  the  provisions  of  the  PHRA. 
In  addition,  HUD  will  require  PHRC  to 
refer  to  HUD  for  processing  any 
discriminatory  advertising  complaints 
that  may  implicate  the  a^mative 
defenses  enumerated  in  section  9.1(c)  of 
the  PHRA. 

Comment:  In  certain  circumstances, 
attorney  fees  may  be  awarded  to  a 
respondent  under  PHRA. 

Section  9(d)(4)  of  the  PHRA  states  that 
"[i)f  after  a  trial,  the  Commonwealth 
Covut  finds  that  a  respondent  has  not 
engaged  in  any  unlawful  discriminatory 
practice  as  defined  in  this  act,  the  court 
may  award  attorney  fees  and  costs  to  the 
prevailing  respondent  if  the  court 
determines  that  the  complaint  is 
fiivolous  and  that  the  Conmiission  dealt 
with  the  party  complained  against  in  a 
willful,  wanton,  and  oppressive  manner, 
in  which  case,  the  Conmiission  shall  be 
ordered  to  pay  siich  costs  and  attorney 
fees."  The  Department  does  not  view 
this  as  a  problem  sioce  the  FHAct  has 
a  similar  provision.  The  FHAct 
authorizes  the  payment  of  attorney  fees 
and  costs  to  a  "prevailing  party"  (other 
than  the  United  States)  whether  it  be  the 
complainant(s),  other  aggrieved 
person(s),  or  the  respondent(s).  See  42 
U.S.C.  section  3612(p). 

Comment:  Under  PHRA,  cases  will  be 
dismissed  where  the  respondent  offered 
an  appropriate  remedy  and  the 
complainant  rejected  the  remedy. 

Section  9(c.l)  of  PHRA  states  that 
"The  Commission  shall  dismiss  a  case 
with  prejudice,  before,  or  after  a  finding 
of  probable  cause,  where  in  its  opinion, 
appropriate  remedy  has  been  offered  by 
the  respondent  and  refused  by  the 
complainant."  The  FHAct  has  no 
corresponding  provision.  The  FHAct 
encourages  conciliation  and  settiement 
but  does  not  require  complainants  to 
accept  settiement  offers,  however 
appropriate  settiement  offers  might 
appear.  PHRA  has  informed  the 


Department  that  since  it  is  impossible  to 
precisely  quantify  embarrassment  and 
humiliation  damages,  PHRC  has 
interpreted  the  section  in  such  a  way 
that  does  not  cover  those  cases  in  which 
embarrassment  and  humiliation 
damages  are  available.  PHRC  informed 
HUD  that  it  views  all  cases  dual-filed 
with  HUD  as  possibly  resulting  in 
embarrassment  and  humiliation 
damages.  Therefore,  it  will  not  dismiss 
these  cases  in  accordance  with  section 
9(c.l).  HUD  will  include  a  provision  in 
the  Memorandum  of  Understanding 
(MOU)  between  HUD  and  PHRC  stating 
that  section  9(c.l)  will  not  be  applied  to 
any  dual-filed  cases.  The  MOU  will  also 
require  PHRC  to  inform  complainants  in 
dual-filed  cases  that  complaints  will  not 
be  dismissed  where  the  respondent 
offered  an  appropriate  remedy  and  the 
complainant  rejected  the  remedy. 

Comment:  Zn  Hoy  v.  Angelone,  720 
A.2d  745  (Pa.  1998),  the  Pennsylvania 
Supreme  Court  held  that  punitive 
damages  are  not  available  in  court 
proceedings  brought  under  the  PHRA. 

The  Hoy  case  involved  employment 
discrimination,  and  it  is  unclear 
whether  the  court  would  rule  in  the 
same  manner  in  a  housing  case.  If  the 
Pennsylvania  courts  were  to  rule  that 
punitive  damages  are  not  available  in 
cases  involving  housing  discrimination, 
this  would  raise  a  significant  substantial 
equivalency  issue  because  punitive 
damages  are  available  in  court 
proceedings  under  the  FHAct.  HUD's 
understanding  is  that  there  have  been 
no  post-Hoy  Pennsylvania  coiut 
decisions  in  which  punitive  damages 
were  sought  as  a  remedy  for  housing 
discrimination.  HUD  will  continue  to 
monitor  developments  in  this  area  to  see 
how  the  Pennsylvania  courts  address 
this  issue  with  respect  to  housing 
discrimination.  HUD  will  also  require 
PHRC  to  keep  it  informed  of  any 
relevant  post-Hoy  Peimsylvania  court 
decisions. 

Dated:  July  7,  2003. 
Turner  Russell, 

Director,  Enforcement  Division,  Office  of  Fair 
Housing  and  Equal  Opportunity. 
IFR  Doc.  03-17990  Filed  7-15-03;  8:45  am] 
rnxmc  CODE  4210-28-p 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4834-N-01] 

Notice  Of  Funding  Availat>ility  (NOFA) 
for  ttie  Community  Development  Blocic 
Grant  Program  for  Indian  Tribes  and 
Alaska  Native  Villages;  Fiscal  Year 
2003 

agency:  Office  of  the  Assistant 
Secretaiy  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  funding  availability 
for  Fiscal  Year  2003. 

Program  Overview 

Authority.  Title  I  of  the  Housing  and 
Community  Development  Act  of  1974 
(42  U.S.C.  5301  et  seq.)  and  the 
regulations  in  24  CFR  part  1003. 

Purpose  of  the  Program.  The  purpose 
of  the  Community  Development  Block 
Grant  Program  for  Indian  Tribes  and 
Alaska  Native  Villages  (ICDBG)  is  the 
development  of  viable  Indian  and 
Alaska  Native  communities,  including 
the  creation  of  decent  housing,  suitable 
living  environments,  and  economic 
opportixniUes  primarily  for  persons  with 
low-  and  moderate-incomes  as  defined 
in  24  CFR  1003.4. 

Available  Funds.  The  FY  2003 
appropriation  for  the  ICDBG  Program  is 
$70,538,500. 

Eligible  Applicants.  Eligible 
applicants  are  Indian  tribes  or  tribal 
organizations  on  behalf  of  Indian  tribes. 

Application  Deadline.  September  22, 
2003. 

Match.  None. 
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I.  Application  Due  Date,  Addresses  for 
Submission,  Tips  for  Application 
Preparation,  Application  Kits,  Further 
Information,  and  Teclmical  Assistance 

(A)  Application  Due  Date 

Your  completed  application  (one 
original  and  two  copies)  must  be 
postmarked  on  or  before  12  midnight, 
on  September  22,  2003  and  be  received 
by  the  designated  Area  Office  of  Native 
American  Programs  (ONAP)  on  or 
within  15  days  of  the  application  due 
date.  HUD  will  not  accept  any 
applications  sent  electronically  or  by 
facsimile. 

(B)  Mailing  and  Receipt  Procedures 

The  following  procediues  apply  to  the 
delivery  and  receipt  of  applications. 
Please  read  the  following  instructions 
carefully  and  completely  as  failtue  to 
comply  with  these  procedures  may 
disquadify  your  application.  HUD's 
delivery  and  receipt  policies  are: 

•  No  hand  deliveries  will  be 
accepted; 

•  Applications  may  be  shipped  using 
DHL,  Falcon  Carrier,  Federal  Express 
(FedEx),  United  Parcel  Services  (UPS), 
or  the  United  States  Postal  Service. 

•  HUD  strongly  suggests  applications 
submitted  to  HUD  Field  Offices  be  sent 
via  the  United  States  Postal  Service,  as 
access  by  other  delivery  services  is  not 
guaranteed; 

•  All  mailed  applications  must  be 
postmarked  on  or  before  midnight  of 
their  due  date  and  received  within 
fifteen  (15)  days  of  the  due  date. 

•  Proof  of  Timely  Submission.  In  the 
case  of  a  disputed  submission  for 
applications  mailed  by  the  United  States 
Postal  Service,  the  proof  of  timely 
submission  to  HUD  field  offices  will  be 
the  Certificate  of  Mailing  (USPS  Form 
3817).  In  the  case  of  disputed 
submissions  for  applications  submitted 
to  HUD  via  DHL,  Falcon  Carrier,  Federal 
Express  (FedEx),  or  the  United  Parcel 
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Service,  the  documentary  proof  of 
timely  submission  will  be  the  delivery 
service  receipt  indicating  the 
application  was  submitted  to  the 
delivery  service  on  or  before  the 
application  due  date  and,  through  no 
fault  of  the  applicant,  delivery  was  not 
in  time  to  meet  the  filing  deadline. 
Receipts  from  other  than  DHL.  Falcon 
Carrier,  Federal  Express  (FedEx),  or  the 
United  Parcel  Service  delivery  services 
will  not  be  accepted,  as  HUD  cannot 


guarantee  delivery  due  to  its  Sectuity 
procediues. 

Please  remember  that  mail  to  federal 
facilities  is  screened  prior  to  delivery,  so 
please  allow  time  for  your  package  to  be 
delivered.  If  an  application  does  not 
meet  the  filing  requirements  it  will  not 
receive  funding  consideration.  If  you 
mail  your  application  to  the  wrong 
location  and  the  Office  designated  for 
receipt  in  accordance  with  these 
submission  requirements  does  not 
receive  it.  your  application  will  be 


If  you  are  applying  from  this  geographic  location 
then... 


considered  late  and  not  be  considered 
for  funding.  HUD  will  not  be 
responsible  for  directing  it  to  the 
appropriate  office. 

(C)  Addresses  for  Submitting 
Applications  to  the  Appmpriate  Area 
ONAP 

Submit  the  original  signed  application 
and  two  copies  to  the  appropriate  Area 
ONAP  for  your  jurisdiction.  A  list 
identifying  each  Area  ONAP 
jurisdiction  is  provided  below. 


Send  your  application  to  this  Area  ONAP: 


•1S'S,r,aTS"2T-^^„=!S21JS.TarS^rr^  -^^  «««  ^  «s  .^  «  m  ,«„  «^^,  ^  ^  ^ 


All  States  East  of  the  Mississippi  River,  Plus 
Iowa  and  Minnesota. 

Louisiana,  Kansas,  Oklahoma,  and  Texas  ex- 
cept West  Texas. 

Colorado,   Montana,   Nebraska,  North  Dakota 
South  Dakota,  Utah,  and  Wyoming. 

Arizona,  California,  and  Nevada 


New  Mexico  and  West  Texas 
Idaho.  Oregon,  Washington  ... 


Alaska 


Ext  2815  ^-nicago,  IL  60604-3507,  Telephone:  (312)  886-4532 

^n!l?2!i^*i  ^f"^  ^^'^S  P"^'^""^'  Grants  Management  Division,  949  E  seth  Ave- 
nue.  Suite  401.  Anchorage,  AK  99508-4399,  (907)  271-^03.  "■="!»  «^  -xm  Ave- 


(D)  General  Tips  for  ICDBG  Application 
Preparation 

To  expedite  the  review  of  yoiu- 
application  and  ensure  that  your 
application  is  given  a  thorough  and 
complete  review  of  all  responses  to  each 
of  the  components  of  the  selection 
criteria,  please  indicate  on  the  first  page 
of  each  project  submission,  the  type  of 
project(s)  being  proposed:  Economic 
Development,  Homeownership 
Assistance,  Housing  Rehabilitation, 
Land  Acquisition  to  Support  New 
Housing,  Microenterprise  Programs, 
New  Housing<:onstruction  or  Public 
Facilities  &  Improvements.  This  will 
help  to  ensure  that  the  appropriate 
project  specific  thresholds  and  rating 
sub-factors  will  be  applied. 

In  addition,  please  use  separate  tabs 
for  each  rating  factor  and  rating  sub- 
factor.  In  order  to  be  rated,  make  sure 
the  response  is  beneath  the  appropriate 
headiug.  Keep  the  responses  in  die  same 
order  as  die  NOFA.  Limit  your  narrative 
explanations  to  200  words  or  less  and 
provide  the  necessary  data  such  as  a 
market  analysis,  a  pro  forma,  housing 
survey  data,  etc.,  tiiat  support  the 
response.  Include  all  relevant  material 
to  a  response  under  the  same  tab.  Only   - 
include  documentation  that  will  clearly 


and  concisely  support  your  response  to 
the  rating  criteria. 

HUD  suggests  that  you  do  a 
preliminary  rating  for  your  project, 
providing  a  score  according  to  the    - 
NOFA  point  system.  This  will  show  you 
how  reviewers  might  score  your  project. 
Also,  it  will  show  you  where  the 
strengths  and  weaknesses  of  the 
application  are  located.  This  will  help 
you  determine  where  improvements  can 
be  made  to  your  application  prior  to  its 
submission. 

(E)  Application  Kits 

For  an  application  kit  and  any 
supplemental  material  please  call  the 
appropriate  Area  ONAP  for  your 
jiu-isdiction  as  listed  above.  An 
application  kit  also  will  be  available  on 
die  Internet  tiuough  die  HUD  Web  site 
at  http://www.hud.gov/grants.  When 
requesting  an  application  kit,  please 
refer  to  ICDBG  and  provide  your  name, 
address  (including  zip  code),  and 
telephone  number  (including  area  code). 

The  published  Federal  Register 
document  is  die  official  document  that 
HUD  uses  to  evaluate  applications. 
Therefore,  if  there  is  a  discrepancy 
between  any  materials  published  by 
HUD  in  hard  copy  or  on  HUD's  Web  site 
and  die  Federal  Register  publication  of 


die  NOFA.  the  information  published  in 
die  NOFA  Federal  Register  publication 
prevails. 

(F)  Further  Information 

You  shoidd  direct  general  program 
questions  to  die  Area  ONAP  serving 
your  area  or  to  Jackie  Kruszek,  Denver 
Program  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  1999  Broadway, 
Suite  3390,  Denver,  CO  80202; 
telephone  (800)  561-5913.  Persons  v«th 
speech  or  hearing  impairments  may  call 
HUD's  TTY  number  (202)  708-0770  or 
1-800-877-8399  (die  Federal 
Information  Relay  Service  TTY).  Other 
than  die  "800"  number,  these  numbers 
are  not  toll-free. 

(G)  Technical  Assistance 

Before  the  application  due  date,  HUD 
staff  will  be  available  to  provide  you 
with  general  giudance  and  technical 
assistance  about  this  NOFA.  However, 
HUD  staff  is  not  permitted  to  assist  in' 
preparing  your  appUcation.  Following 
selection  of  applicants,  but  before 
awards  are  made,  HUD  staff  are 
available  to  assist  in  clarifying  or 
confirming  information  that  is  a 
prerequisite  to  the  offer  of  an  award. 
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(H)  Changes  Fmm  2002  NOFA 

ICDBG  Removed  from  Super  Notice  of 
Funding  Availability  (SuperNOFA). 
Based  on  requests  from  tribal  leaders, 
the  Department  has  determined  that 
Indian  tribes  would  best  be  served  by 
the  publication  of  the  ICDBG  NOFA 
separate  from  the  SuperNOFA.  The  FY 
2003  ICDBG  NOFA  is  not  part  of  or 
subject  to  the  requirements  published  in 
HUD'S  SuperNOFA. 

Grant  Ceilings.  The  grant  ceilings  for 
tribes  within  the  jurisdictions  of  the 
following  Area  Offices  of  Native 
American  Programs  (ONAP)  have 
increased  as  follows:  Southern  Plains 
ONAP— $800,000;  Northern  Plains 
ONAP— 5900,000,  Southwest  ONAP— 
grant  ceilings  for  all  population  areas 
have  increased  as  follows: 


Populations 

New  Grant 
Ceiling 

50,000+ 

$5,500,000 

10  501-50,000 

2,750  000 

7,501-10.500 

2,200,000 

6,001-7,500    

1,100  000 

1 ,501-6,000 

825,000 

0-1 ,500 : 

605,000 

Housing  Rehabilitation  Grant  Limits. 
The  rehabilitation  grant  limit  (per  unit) 
for  tribes  within  the  jurisdiction  of  the 
Northern  Plains  ONAP  has  increased  to 
$45,000. 

Changes  to  the  Application  Forms. 
The  following  application  forms  are 
new  or  have  been  revised  and/or 
consolidated. 

•  Standard  Form  for  Application  for 
Federal  Assistance  {SF-424)  has  been 
revised. 

•  Federal  Assistance  Funding  Matrix 
and  Certifications  (HUD-^24M)  is  no 
longer  required.  The  required 
information  and  certification  has  been 
incorporated  into  the  new  HUD-424. 

Requirements.  The  following  new 
requirements  have  been  added  to  the 
NOFA: 

Delinquent  Federal  Debts,  Name 
Check  Review,  Salary  Limitation  for 
Consultants,  Procurement  of  Recovered 
Materials,  Executive  Order  13202, 
Executive  Order  13279,  Executive  Order 
13166,  Conducting  Business  in 
Accordance  with  Core  Values  and 
Ethical  Standards;  and  Pre-Award 
Accounting  System  Surveys. 

Rating  Factors. 

•  Rating  Factor  1  has  been  revised  to 
stress  applicant  performance,  outcomes, 
program  evaluation,  and  timeliness. 
Points  for  subfactors  have  been  broken 
out. 

•  Rating  Factor  2  has  been  revised  to 
change  how  Need  is  determined  for 
New  Housing  Construction,  Housing 


Rehabilitation,  Land  Acquisition  to 
Support  New  Housing,  and 
Homeownership  Assistance  Projects. 

•  Rating  Factor  3  has  been  revised  to 
incorporate  selected  HUD  Policy 
Priorities,  which  are  worth  1  point. 

•  Rating  Factor  3  has  been  revised  to 
reinstate  requirements  for  economic 
development  projects  for  the  submission 
of  information  regarding  the  separation 
of  government  functions  and  business 
operating  decisions. 

•  Rating  Factor  4  has  been  revised  to 
incorporate  language  regarding 
conditional  commitments. 

•  Point  ranges  are  revised  as 
necessary  as  the  result  of  these  changes. 

Imminent  Threat  Increase.  The 
amount  of  funds  allocated  for  Imminent 
Threat  grants  for  FY  2003  has  increased 
to  $4,000,000. 

Other  Changes.  Other  changes  have 
been  made  to  clarify  NOFA 
requirements.  Applicants  are  advised  to 
carefully  read  the  entire  NOFA  and  not 
rely  solely  on  this  list  of  NOFA  changes. 

(I)  Streamlining  Grants 

The  Federal  Financial  Assistance 
Management  Improvement  Act  of  1999 
(Pub.  L.  106-107)  directs  each  federal 
agency  to  develop  and  implement  a  plan 
that,  among  other  things,  streamlines 
and  simplifies  the  application, 
administrative,  and  reporting 
procedures  for  federal  financial 
assistance  programs  administered  by  the 
agency.  This  law  also  requires  the 
Director  of  the  Office  of  Management 
and  Budget  (OMB)  to  direct,  coordinate, 
and  assist  federal  agencies  in 
establishing  (1)  a  common  application 
and  reporting  system  and  (2)  an 
interagency  process  for  addressing  ways 
to  streamline  and  simplify  federal 
financial  assistance  application  and 
administrative  procedures  and  reporting 
requirements  for  program  applicants. 
This  law  also  requires  OMB  to  consult 
with  the  grantee  community  as  it  works 
vdth  the  federal  agencies  to  develop  and 
implement  the  course  of  action  that 
would  be  undertaken  by  the  federal 
agencies  to  establish  an  electronic  site 
for  accessing  grant  information  and 
applications. 

Over  the  last  two  years,  HUD  has  used 
its  Web  site  to  provide  information  to 
the  public  about  HUD's  participation  in 
Interagency  efforts  to  streamline  grant 
requirements  and  to  seek  your  input  as 
the  federal  agencies  work  together  to 
achieve  implementation.  To  find  out 
about  the  work  being  done  by  the 
federal  agencies  to  streamline  and 
consolidate  the  grant  application  and 
reporting  requirements  please  go  to 
http://www.hud.gov/offices/adm/grants/ 
pl-106107/pll06-107.cfm. 


(J)  eGrants  Initiative 

HUD  is  working  with  the  26  federal 
grant-making  agencies  on  President         - 
George  W.  Bush's  eGrants  Initiative. 
This  initiative  is  an  effort  by  the  federal 
agencies  to  develop  a  common 
electronic  grant  application  and 
reporting  system.  This  system  will  be 
"one-stop"  shopping  for  funding 
opportimities  for  all  federal  programs. 
This  system  is  being  developed  in 
response  to  concerns  that  it  is  difficult 
for  organizations  to  know  all  the 
funding  available  from  the  federal 
government  and  how  to  apply  for 
funding.  It  also  is  an  effort  to  develop 
common  application  requirements, 
further  streamlining  the  grants  process, 
making  it  easier  for  our  customers  to 
apply  for  funding.  The  first  segment  of 
the  eGrants  Initiative  focuses  on 
allowing  the  public  to  easily  find 
funding  opportimities  and  then  apply 
via  eGrants.  Funding  decisions  would 
still  be  under  the  ownership  of  the 
federal  agency  sponsoring  the  program 
funding  opportunity.  The  information 
regarding  eGrants  is  provided  for 
information.  No  response  regarding  this 
upcoming  initiative  is  required  in  your 
fiscal  year  2003  application.  To  find  out 
more  about  the  eGrants  vision  and 
implementation  schedule,  please  visit 
HUD's  eGrants  Web  site  at  http:// 
www.hud.gov/offices/adm/grants/ 
egrants/egrants.cfm. 

(K)  Paperwork  Reduction  Act  Statement. 

The  information  collection 
requirements  in  this  NOFA  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  OMB  number 
2577-0191  (5/31/2003)  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  the  collection 
displays  a  valid  control  number. 

(L)  HUD'S  Strategic  Goals 

Implementing  HUD's  Strategic 
Framework  and  Demonstrating  Results. 
HUD  is  conmiitted  to  ensuring  that 
programs  result  in  the  achievement  of 
HUD's  strategic  mission.  To  support  this 
effort,  grant  applications  submitted  for 
HUD  programs  will  be  rated  on  how 
well  they  tie  proposed  outcomes  to 
HUD's  policy  priorities  and  Annual 
Goals  and  Objectives,  and  the  quality  of 
proposed  Evaluation  and  Monitoring 
Plans.  HUD's  Strategic  Framework 
establishes  the  following  Goals  and 
Objectives  for  the  Department: 
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1.  Increase  Homeownership 
Opportxmities 

•  Expand  national  homeownership 
opportunities. 

•  Increase  minority  homeownership. 

•  Make  the  home  buying  process  less 
complicated  and  less  expensive. 

•  Fight  practices  that  permit 
predatory  lending. 

•  Help  HUD-assisted  renters  become 
homeowners. 

•  Keep  existing  homeowners  from 
losing  their  homes. 

2.  Promote  Decent  Affordable  Housing 

•  Expand  access  to  affordable  rental 
housing. 

•  Improve  the  physical  quality  and 
management  accountability  of  public 
and  assisted  housing. 

•  Increase  housing  opportunities  for 
the  elderly  and  persons  with 
disabilities. 

•  Help  HUD-assisted  renters  make 
progress  toward  self-sufficiency. 

3.  Strengthen  Commimities 

•  Improve  economic  conditions  in 
distressed  communities. 

•  Make  communities  more  livable. 

•  End  chronic  homelessness. 

•  Mitigate  housing  conditions  that 
threaten  health. 

4.  Ensure  Equal  Opportunity  in  Housing 

•  Resolve  discrimination  complaints 
on  a  timely  basis. 

•  Promote  public  awareness  of  Fair 
Housing  laws. 

•  Improve  housing  accessibility  for 
persons  with  disabilities. 

5.  Emlwace  High  Standards  of  Ethics, 
Management,  and  Accountability 

•  Rebuild  HUD's  human  capital  and 
further  diversify  its  workforce. 

•  Improve  HUD's  management, 
internal  controls  and  systems  and 
resolve  audit  issues. 

•  Improve  accountability,  service 
delivery,  and  customer  service  of  HUD 
and  our  partners. 

•  Ensure  program  compliance. 

6.  Promote  Participation  of  Grassroots 
Faith-Based  and  Other  Community- 
Based  Organizations 

•  Reduce  regulatory  barriers  to 
participation  by  grassroots  faith-based 
and  other  commimity-based 
organizations. 

•  Conduct  outreach  to  inform 
potential  partners  of  HUD  opportunities 

•  Expand  technical  assistance 
resources  deployed  to  grassroots  faith- 
based  and  other  community-based 
organizations. 

•  Encourage  partnerships  between 
grassroots  faith-based  and  other 


community-based  organizations  and 
HUD's  traditional  grantees. 

You  can  find  out  about  HUD's 
Strategic  Framework  and  Annual 
Performance  Plans  at  http:// 

www.hud.gov/offices/cfo/ivports/    . 
cforept.cfm. 

Policy  Priorities.  HUD  encourages 
applicants  to  undertake  specific 
activities  that  will  assist  the  Department 
in  implementing  its  policy  priorities 
and  which  help  the  Department  achieve 
its  goals  for  FY  2004.  when  the  majority 
of  funding  recipients  will  be  reporting 
programmatic  results  and  achievements. 
Applicants  who  include  work  activities 
that  specifically  address  one  or  more  of 
these  policy  priorities  will  receive 
higher  rating  scores  than  applicants  who 
do  not  address  these  HUD  priorities. 
Section  Vn,  Rating  Factors,  will  specify 
which  priorities  relate  to  the  ICDBG 
Program  and  how  many  points  will  be 
awarded  for  addressing  those  priorities. 

(A)  Providing  Increased 
Homeownership  and  Rental 
Opporhmities  for  Low-  and  Moderate- 
Income  Persons,  Persons  with 
Disabilities,  die  Elderiy,  Minorities,  and 
Families  vn\h  Limited  English 
Proficiency.  Too  often,  tiiese  individuals 
and  families  are  shut  out  of  the  housing 
market  through  no  fault  of  their  own. 
Often  developers  of  housing,  housing 
coimseling  agencies  and  other 
organizations  engaged  in  the  housing 
industiy  must  work  aggressively  to  open 
up  the  realm  of  homeownership  and 
rental  opportunities  to  low-  and 
moderate-income  persons,  persons  with 
disabilities,  die  elderiy,  minorities,  or 
families  with  limited  English 
proficiency.  Many  of  diese  families  are 
anxious  to  have  a  home  of  their  own  but 
are  not  aware  of  the  programs  and 
assistance  that  is  available.  Applicants 
are  encouraged  to  address  die  housing, 
housing  counseling,  and  odier  related 
supportive  services  needs  of  these 
individuals  and  coordinate  their 
proposed  activities  with  funding 
available  du-ough  HUD's  affordable 
housing  programs  and  home  loan 
programs.  Proposed  activities  support 
strategic  goals  1,  2,  and  4. 

(B)  Improving  our  Nation's 
Communities.  HUD  wants  to  improve 
the  quality  of  life  for  those  living  in 
distressed  communities.  Applicants  are 
encouraged  to  include  activities  which: 

(1)  Bring  private  capital  into 
distressed  commimities  to: 

•  Finance  business  investments  to 
grow  new  businesses; 

•  Maintain  and  expand  existing 
businesses; 

•  Create  a  pool  of  funds  for  new  small 
and  minority-owned  businesses; 


•  Create  decent  jobs  for  low-income 
persons. 

(2)  hnprove  the  environmental  health 
and  safety  of  families  living  in  public 
and  privately-owned  housing  by 
including  activities  which: 

•  Coordinate  lead  hazard  reduction 
programs  with  weatherization  activities 
funded  by  state  and  local  governments, 
and  the  federal  government; 

•  Reduce  or  eliminate  health  related 
hazards  in  the  home  caused  by  toxic 
agents  such  as  molds  and  other 
allergens,  carbon  monoxide  and  other 
hazardous  agents  and  conditions. 

(3)  Make  communities  more  livable. 

•  Provide  public  and  social  services; 

•  Improve  infrastructure  and 
commimity  facilities. 

Activities  support  strategic  goals  2,  3, 
and  4. 

(C)  Encouraging  Accessible  Design 
Features.  As  described  in  Section  V, 
applicants  must  comply  vtrith  applicable 
civil  rights  laws  including  the  Fair 
Housing  Act,  Section  504  of  the 
Rehabilitation  Act  of  1973,  and  the 
Americans  wiUi  Disabilities  Act.  These 
laws,  and  regiUations  implementing 
them,  provide  for  nondiscrimination 
based  on  disability  and  require  housing 
and  other  facilities  to  incorporate 
certain  features  intended  to  provide  for 
their  use  and  enjoyment  by  persons 
wridi  disabilities.  HUD  is  encouraging 
applicants  to  add  accessible  design 
features  beyond  those  required  under 
civil  rights  laws  and  regulations.  These 
features  would  eliminate  many  other 
barriers  limiting  the  access  of  persons 
with  disabilities  to  housing  and  other 
facilities.  Copies  of  the  Uniform  Federal 
Accessibility  Standards  (UFAS)  are 
available  from  the  SuperNOFA 
Information  Center  (1-800-HUD-8929 
or  l-«00-fiUD-2209  (TTY))  and  also 
from  the  Office  of  Fafr  Housing  and 
Equal  Opportunity,  U.S.  Department  of 
Housing  and  Urban  Development,  Room 
5230,  451  Sevendi  Street,  SW., 
Washington,  DC  20410;  202-765-5404 
or  1-800-877-8399  (TTY  Federal 
Information  Relay  Service). 

Accessible  design  features  are 
intended  to  promote  visitability  and 
incorporate  features  of  universal  design 
as  described  below: 

(1)  Visitability  in  New  Construction 
and  Substantial  Rehabilitation. 
Applicants  are  encouraged  to 
incorporate  visitability  standards  where 
feasible  in  new  construction  and 
substantial  rehabilitation  projects.     '    : 
Visitability  standards  allow  a  person 
with  mobility  impairments  access  into 
the  home,  but  do  not  require  that  all 
features  be  made  accessible.  Visitability 
means  that  there  is  at  least  one  enU^nce 
at  grade  (no  steps),  approached  by  an 
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accessible  route  such  as  a  sidewalk;  and 
that  the  entrance  door  and  all  interior 
passage  doors  are  at  least  2  feet  10 
inches  wide,  allowing  32  inches  of  clear 
passage  space.  A  visitable  home  also 
serves  persons  without  disabilities,  such 
as  a  mother  pushing  a  stroller  or  a 
person  delivering  a  large  appliance. 
More  information  about  Visitability  is 
available  at  http:// 

concretechange.home.mindspring.com/ 
index.htm. 

Activities  support  strategic  goals  2,  3, 
and  4. 

(2)  Universal  Design.  Applicants  are 
encouraged  to  incorporate  universal 
design  in  the  construction  or 
rehabilitation  of  housing,  retail 
establishments,  and  commimity 
facilities  funded  with  HUD  assistance. 
Universal  design  is  the  design  of 
products  and  environments  to  be  usable 
by  all  people  to  the  greatest  extent 
possible,  without  the  need  for 
adaptation  or  specialized  design.  The 
intent  of  imiversal  design  is  to  simplify 
life  for  everyone  by  making  products, 
communications,  and  the  built 
environment  more  usable  by  as  many 
people  as  possible  at  little  or  no  extra 
cost.  Universal  design  benefits  people  of 
all  ages  and  abilities,  hi  addition  to  any 
applicable  required  accessibility 
features  under  Section  504  of  the 
Rehabilitation  Act  of  1973  or  the  design 
and  construction  requirements  of  the 
Fair  Housing  Act,  the  Department 
encoiutiges  applicants  to  incorporate  the 
principles  of  universal  design  when 
developing  housing,  community 
facilities,  and  electronic  communication 
mechanisms,  or  when  communicating 
with  community  residents  at  public 
meetings  or  events.  HUD  believes  that 
by  creating  housing  that  is  accessible  to 
all,  it  can  increase  the  supply  of 
affordable  housing  for  all.  regardless  of 
ability  or  age.  Likewise,  creating  places 
where  people  work,  train,  and  interact 
which  are  useable  and  open  to  all 
residents  increases  opportunities  for 
economic  and  personal  self-sufficiency. 
More  information  on  Universal  Design 
is  available  from  the  Center  for 
Universal  Design,  at  http:// 
www.ncsu .  edu/www/ncsu/design/sod5/ 
cud/  or  the  Resource  Center  on 
Accessible  Housing  and  Universal 
Design,  at  http://www.abledata.com/ 
Site_2/accessib.htm. 

Activities  support  strategic  goals  1,2, 
3,  and  4. 

(D)  Providing  Full  and  Equal  Access 
to  Grassroots  Faith-Based  and  Other 
Community-Based  Organizations  in 
HUD  Program  Implementation. 

(1)  HUD  encoiu-ages  nonprofit 
organizations,  including  grassroots 
fiaith-based  and  other  community-based 


organizations,  to  participate  in  the  vast 
array  of  programs  for  which  funding  is 
available  through  this  NOFA  and  the 
SuperNOFA.  HUD  also  encourages 
states,  units  of  local  government, 
universities  and  colleges  and  other 
organizations  to  partner  with  grassroots 
organizations,  e.g.,  civic  organizations, 
faith-commimities,  and  grassroots  faith- 
based  and  other  commimity-based 
organizations  that  have  not  been 
effectively  utilized.  These  grassroots 
organizations  have  a  strong  history  of 
providing  vital  commimity  services 
such  as  assisting  the  homeless  and 
preventing  homelessness,  counseling 
individuals  and  families  on  fair  housing 
rights,  providing  elderly  housing 
opportunities,  developing  first  time 
homeownership  programs,  increasing 
homeownership  and  rental  housing 
opportimities  in  neighborhoods  of 
choice,  developing  affordable  and 
accessible  housing  in  neighborhoods 
across  the  country,  creating  economic 
development  programs,  and  supporting 
the  residents  of  public  housing 
facilities.  HUD  wants  to  make  its 
programs  more  effective,  efficient,  and 
accessible  by  expanding  opportunities 
for  grassroots  organizations  to 
participate  in  developing  solutions  for 
their  own  neighborhoods.  Additionally, 
HUD  encourages  applicants  to  include 
these  grassroots  faith-based  and  other 
community-based  organizations  in  their 
workplans.  Applicants,  their  partners, 
and  participants  must  review  the  ICDBG 
NOFA  or  Program  Section  of  the 
SuperNOFA  to  determine  whether  they 
are  eligible  to  apply  for  funding  directly 
or  whether  they  must  establish  a 
working  relationship  with  an  eligible 
applicant  in  order  to  participate  in  a 
HUD  funding  opportunity.  Grassroots 
faith-based  and  other  community-based 
organizations,  and  applicants  who 
currenUy  or  propose  to  partner,  fund, 
subgrant  or  subcontract  with  grassroots 
organizations  (including  grassroots 
faith-based  or  other  community-based 
non-profits  eligible  imder  applicable 
program  regulations)  in  conducting  their 
work  programs  will  receive  higher 
rating  points  as  specified  in  the  NOFA. 

(2)  Definition  of  Grassroots 
Oreanizations. 

(a)  HUD  will  consider  an  organization 
a  "grassroots  organization"  if  the 
organization  is  headquartered  in  the 
local  community  to  which  it  provides 
services;  and, 

(i)  Has  a  social  services  budget  of 
$300,000  or  less,  or 

(ii)  Has  six  or  fewer  full-time 
equivalent  employees. 

(b)  Local  affiliates  of  national 
organizations  are  not  considered 
"grassroots."  Local  affiliates  of  national 


organizations  are  encouraged,  however, 
to  partner  with  grassroots  organizations 
but  must  demonstrate  that  they  are 
currenUy  working  with  a  grassroots 
organization  (e.g.;  having  a  faith-   . 
community  or  civic  organization,  or 
other  charitable  organization  provide 
volunteers). 

(c)  The  cap  provided  in  paragraph 
(2)(a)(i)  above  includes  only  that  portion 
of  an  organization's  budget  allocated  to 
providing  social  services.  It  does  not 
include  other  portions  of  the  budget 
such  as  salaries  and  expenses  not 
directly  expended  in  the  provision  of 
social  services. 

Activities  support  strategic  goal  6. 

(E)  Colonias.  The  Department  of 
Housing  and  Urban  Development  is 
seeking  to  improve  housing  conditions 
for  families  living  in  Colonias.  Colonias 
means  any  identifiable,  nu-al 
community  that: 

•  Is  located  in  Arizona,  California, 
New  Mexico,  or  Texas; 

•  Is  within  150  miles  of  the  border 
between  the  United  States  and  Mexico; 
and 

•  Is  detemuned  to  be  a  colonia  on  the 
basis  of  objective  need  criteria, 
including  lack  of  potable  water  supply, 
lack  of  adequate  sewage  systems,  and 
lack  of  decent,  safe,  sanitary,  and 
accessible  housing. 

Applicants  proposing  to  create 
affordable  housing  and  provide  services 
to  the  Colonias  will  receive  higher 
rating  points. 

Activities  support  strategic  goals  1,2, 
3,  and  4. 

(F)  Participation  of  Minority  Serving 
Institutions  in  HUD  Programs.  Piu-suant 
to  Executive  Orders  13256  President's 
Board  of  Advisors  on  Historically  Black 
Colleges  and  Universities,  13230 
President's  Advisory  Commission  on 
Educational  Excellence  for  Hispanic 
Americans,  13216  Increasing 
Participation  of  Asian  Americans  and 
Pacific  Islanders  in  Federal  Programs, 
and  1 3  2  70  Tribal  Colleges  and 
Universities,  HUD  is  strongly  committed 
to  broadening  the  participation  of 
Minority  Serving  Institutions  (MSIs)  in 
its  programs.  HUD  is  interested  in 
increasing  the  participation  of  MSIs  in 
order  to  advance  the  development  of 
human  potential,  strengthen  the 
Nation's  capacity  to  provide  high 
quality  education,  and  increase 
opportunities  for  MSIs  to  participate 
and  benefit  from  federal  financid 
assistance  programs.  HUD  encourages 
all  applicants  and  recipients  to  include 
meaningful  participation  of  MSIs  in 
their  work  programs.  A  listing  of  MSIs 
can  be  found  on  the  Department  of 
Education  Web  site  at  http:// 
www.ed.gov/offices/OCR/ 
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(B)  Eligible  Applicants 

To  apply  for  funding  you  must  be 
eligible  as  an  Indian  Tribe  (or  as  a  tribal 
organization],  as  required  by  24  CFR 
1003.5,  by  the  application  submission 
date. 

Tribal  organizations  are  permitted  to 
submit  applications  under  24  CFR 
1003.5(b)  on  behalf  of  eligible.tribes 
when  one  or  more  eligible  tribe(s) 
authorize  the  organization  to  do  so 
under  concurring  resolutions.  As  is 
stated  in  this  regulatory  section,  the 
tribal  organization  must  itself  be  eligible 
under  Title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act.  The  Bureau  of  Indian 
Affairs  or  the  Indian  Health  Service,  as 
appropriate,  must  make  a  determination 
of  such  eligibility.  This  determination 
must  be  provided  to  the  Area  ONAP  by 
the  application  submission  date. 

If  a  tribe  or  tribal  organization  claims 
that  it  is  a  successor  to  an  eligible  entity, 
the  Area  ONAP  must  review  the 
documentation  to  determine  whether  it 
is  in  fact  the  successor  entity. 

Due  to  the  unique  structiire  of  tribal 
entities  eligible  to  submit  ICDBG 
applications  in  Alaska,  and  as  only  one 
ICDBG  application  may  be  submitted  for 
each  area  within  the  jurisdiction  of  an 
entity  eligible  under  24  CFR  1003.5,  a 
tribal  organization  that  submits  an 
application  for  activities  in  the 
jurisdiction  of  one  or  more  eligible 
tribes  or  villages  must  include  a 
concurring  resolution  from  each  such 
tribe  or  village  authorizing  the  submittal 
of  the  application.  Each  such  resolution 
must  also  indicate  that  the  tribe  or 
village  does  not  itself  intend  to  submit 
an  ICDBG  application  for  that  funding 
round.  The  hierarchy  for  funding 
priority  continues  to  be  the  IRA 
Council,  the  Traditional  Village 
Council,  the  ANCSA  Village 
Corporation,  and  the  ANCSA  Regional 
Corporation. 

On  July  12,  2002  (67  FR  46328),  the 
Bureau  of  Indian  Affairs  published  a 
Federal  Register  notice  entitled  "Indian 
Entities  Recognized  and  Eligible  To 
Receive  Services  From  the  United  States 
Bureau  of  Indian  Affairs."  This  notice 
provides  a  listing  of  Indian  Tribal 
Entities  in  Alaska  found  to  be  Indian 
Tribes  as  the  term  is  defined  and  used 
in  25  CFR  part  83.  Additionally, 
pursuant  to  title  I  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  ANCSA  Village 
Corporations  and  Regional  Corporations 
are  also  considered  tribes  and  therefore 
eligible  applicants  for  the  ICDBG 
program. 

Any  questions  regarding  eligibility 
determinations  and  related 


documentation  requirements  for  entities 
in  Alaska  should  be  referred  to  the 
Alaska  Area  ONAP  prior  to  the 
application  submission  date.  {See  24 
CFR  1003.5  for  a  complete  description 
of  eligible  applicants.) 

(C)  Eligible  Activities 

Activities  that  are  eligible  for  ICDBG 
funding  are  identified  at  24  CFR  part 
1003,  subpart  C.  Please  note  that 
although  this  subpart  has  not  yet  been 
revised  to  include  the  restrictions  on 
activity  eligibility  that  were  added  to 
section  105  of  the  CDBG  statute  by 
section  588  of  the  Quality  Housing  and 
Work  Responsibility  Act  of  1998,  these 
restrictions  apply.  Specifically,  ICDBG 
funds  may  not  be  used  to  assist  directly 
in  the  relocation  of  any  industrial  or 
commercial  plant,  facility,  or  operation, 
from  one  area  to  another,  if  the 
relocation  is  likely  to  result  in  a 
significant  loss  of  employment  in  the 
labor  market  area  from  which  the 
relocation  occurs.  The  rating  factors 
included  under  Section  VII  specify 
many  of  the  activities  listed  as  eligible 
under  part  1003,  subpart  C.  Those  listed 
include  new  housing  construction  (in 
certain  circumstances  as  described  in 
Section  VU,  housing  rehabilitation,  land 
acquisition  to  support  new  housing, 
homeownership  assistance,  public 
facilities  and  improvements,  economic 
development,  and  microenterprise 
programs.  However,  the  following 
eligible  activities  not  clearly  identified 
by  the  rating  factors  may  be  proposed 
and  rated  as  described  below.  During 
the  past  few  years,  many  tribes  have 
experienced  high  incidences  of  mold 
growth  in  tribal  homes  and  buildings. 
Renovation  of  affected  buildings  is 
eligible  under  housing  rehabilitation  or 
public  facility  improvement  projects. 

For  a  complete  description  of  eligible 
activities,  please  refer  to  24  CFR  part 
1003,  subpart  C. 

(1)  Acquisition  of  Property.  This 
activity  can  be  proposed  as  Land  to 
Support  New  Housing  or  as  part  of  New 
Housing  Construction,  Public  Facilities 
and  Improvements  or  Economic 
Development  depending  on  the  purpose 
of  the  land  acquisition  to  support  new 
construction. 

(2)  Assistance  to  Institutions  of  Higher 
Learning.  If  such  entities  have  the 
capacity,  they  can  help  the  ICDBG 
grantees  to  implement  eligible  projects. 

(3)  Assistance  to  Community  Based 
Development  Organizations  (CBDOs). 
Grantees  may  provide  assistance  to 
these  organizations  to  undertake 
activities  related  to  neighborhood 
revitalization,  community  economic 
development  or  energy  conservation. 


(4)  Clearance,  Demolition.  These 
activities  can  be  proposed  as  part  of 
Housing  Rehabilitation,  New  Housing 
Construction,  Public  Facilities  and 
Improvements  or  Land  to  Support  New 
Housing. 

(5)  Code  Enforcement.  This  activity 
can  be  proposed  as  Housing 
Rehabilitation.  The  activity  must 
comply  with  the  requirements  at  24  CFR 
1003.202.  §  1003.201  (d)  states 
"Demolition  of  HUD-assisted  housing 
units  may  be  undertaken  only  with  the 
prior  approval  of  HUD." 

(6)  Comprehensive  Plaiming.  This 
activity  is  eligible,  and  can  be  proposed, 
as  part  of  any  otherwise  eligible  project 
to  the  extent  allowed  by  the  20  percent 
cap  on  the  grant  for  planning/ 
administration. 

(7)  Energy  Efficiency.  Associated 
activities  can  be  proposed  under 
Housing  Rehabilitation  or  Public 
Facilities  and  Improvements  depending 
upon  the  type  of  energy  efficiency 
activity. 

(8)  Lead  Based  Paint  Abatement  and 
Evaluation.  These  activities  can  be 
proposed  under  Housing  Rehabilitation. 

(9)  Non-Federal  Share.  ICDBG  funds 
can  be  used  as  a  match  for  any  non- 
ICDBG  funding  to  the  extent  allowed  by 
such  funding  and  the  activity  is  eligible 
under  24  CFR  part  1003,  Subpart  C. 

(10)  Privately  and  Publicly  Owned 
Commercial  or  Industrial  Buildings  (real 
property  improvements).  These 
activities  can  be  proposed  under 
Economic  Development.  Privately 
owned  commercial  rehabilitation  is 
subject  to  the  requirements  at  24  CFR 
1003.202. 

(11)  Privately  Owned  Utilities. 
Assistance  to  privately  owned  utilities 
can  be  proposed  under  Public  Facilities 
and  Improvements. 

(12)  Removal  of  Architectural 
Barriers.  This  includes  removing 
barriers  that  restrict  mobility  and  access 
for  elderly  and  persons  with  disabilities. 
This  activity  can  be  proposed  imder 
Housing  Rehabilitation  or  Public 
Facilities  and  Improvements  depending 
upon  the  type  of  structure  where  the 
barrier  will  be  removed. 

D.  Definitions. 

(1)  Adopt.  To  approve  by  formal  tribal 
resolution. 

(2)  Assure.  To  comply  with  a  specific 
NOFA  requirement.  As  an  applicant, 
you  must  state  your  compliance  or  your 
intent  to  comply  in  your  application. 

(3)  Document.  To  supply  supporting 
written  information  and/or  data  in  the 
application  that  satisfies  the  NOFA 
requirement.  Documentation  should 
clearly  and  concisely  support  your 
response  to  the  rating  factor. 
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(4)  Entity  Other  than  Tribe.  A 
distinction  is  made  between  the 
requirements  for  point  award  under 
Rating  Factor  3  if  a  tribe  or  an  entity 
other  than  the  tribe  will  assume 
maintenance  and  related  responsibilities 
for  projects  other  than  economic 
development  and  land  acquisition  to 
support  new  housing.  Entities  other 
than  the  tribe  must  have  the  following 
characteristics:  must  be  legally  distinct 
from  the  tribal  government;  their  assets 
and  liabilities  cannot  be  considered  to 
be  assets  and  liabilities  of  the  tribal 
government;  claims  against  such  entities 
cannot  be  made  against  the  tribal 
government;  and,  must  have  governing 
boards,  boards  of  directors,  or  groups  or 
individuals  similar  in  function  and 
responsibility  to  such  boards  which  are 
separate  from  the  tribe's  general  council, 
tribal  council,  or  business  council,  as 
applicable. 

(5)  Homeownership  Assistance 
Programs.  Tribes  may  apply  for 
assistance  to  provide  direct 
homeownership  assistance  to  low-  and 
moderate-income  households  to: 
subsidize  interest  rates  and  mortgage 
principal  amounts  for  low-  and 
moderate-income  homebuyers;  finance 
the  acquisition  by  low-  and  moderate- 
income  homebuyers  of  housing  that  is 
occupied  by  the  homebuyers;  acquire 
guarantees  for  mortgage  financing 
obtained  by  low-  and  moderate-income 
homebuyers  from  private  lenders 
(except  that  ICDBG  funds  may  not  be 
used  to  guarantee  such  mortgage 
financing  directly,  and  grantees  may  not 
provide  such  guarantees  directly); 
provide  up  to  50  percent  of  any  down 
payment  required  from  a  low-  and 
moderate-income  homebuyer;  or,  pay 
reasonable  closing  costs  (normally 
associated  with  the  purchase  of  a  home) 
incurred  by  a  low-  or  moderate-income 
homebuyer. 

(6)  Leveraged  Resources.  Leveraged 
resources  are  resoiures  that  you  will  use 
in  conjunction  with  ICDBG  funds  to 
achieve  the  objectives  of  the  project. 
Lever^ed  resources  include,  but  are  not 
limited  to:  tribal  trust  funds;  loans  from 
individuals  or  organizations;  state  or 
federal  loans  or  guarantees;  other  grants; 
and  non-cash  contributions  and  donated 
services.  (See  Rating  Factor  4  of  this 
NOFA  for  docimientation  requirements 
for  point  award  for  leveraged  resources.) 

(7)  Microenterprise  Programs.  Tribes 
may  apply  for  assistance  to  operate 
programs  to  fund  the  development, 
expansion  and  stabilization  of 
microenterprises.  Microenterprises  are 
defined  as  commercial  entities  with  five 
or  fewer  employees,  including  the 
owner.  Microenterprise  program 
activities  may  entail  the  following 


assistance  to  eligible  businesses: 
providing  credit,  including,  but  not 
limited  to,  grants,  loans,  loan 
guarantees,  and  other  forms  of  financial 
support  for  the  establishment, 
stabilization,  and  expansion  of 
microenterprises;  providing  technical 
assistance,  advice,  and  business  support 
services  to  owners  of  microenterprises 
and  persons  developing 
microenterprises;  and  providing  general 
support,  including,  but  not  limited  to, 
peer  support  programs,  counseling, 
child  care,  transportation,  and  other 
similar  services  to  owners  of 
microenterprises  and  persons       t. 
developing  microenterprises. 

(8)  Operations  and  Maintenance 
(Oe-M)  for  Public  Facilities  and 
Improvements.  While  various  items  of 
cost  vdll  vary  in  importance  and 
significance  depending  on  the  type  of 
facility  proposed,  there  are  items  of 
expense  related  to  the  operation  of  the 
physical  plant  which  must  be  addressed 
in  a  O&M  plan  (tribe  assumes 
responsibility)  or  in  a  letter  of 
commitment  (entity  other  than  tribe  will 
assume  these  responsibilities).  These 
items  include  daily  or  other  periodic 
maintenance  activities;  repairs  such  as 
replacing  broken  windows;  capital 
improvements  or  replacement  reserves 
for  repairs  such  as  replacing  the  roof;    • 
fire  and  liability  insurance  (may  not  be 
applicable  to  most  types  of 
infrastructure  projects  such  as  water  and 
sewer  lines);  and,  security  (may  not  be 
applicable  to  many  types  of 
infrastructure  projects  such  as  roads). 
Please  note  that  while  it  is  possible 
that  the  service  provider  may,  in  its 
agreement  v«th  a  tribe,  commit  itself  to 
cover  certain  or  all  facility  O&M  costs, 
as  defined,  these  O&M  costs  do  not 
include  the  program  service  provision 
costs  related  to  the  delivery  of  services 
(social,  health,  recreational,  educational 
or  other)  which  may  be  provided  in  a 
facility. 

(9)  Pro/ert  Cos*.  The  total  cost  to 
implement  the  project.  Project  cost 
includes  both  ICDBG  and  non-ICDBG 
funds  and  resources. 

(10)  Standard  Housing/Standard 
Condition.  Housing  that  meets  the 
housing  quality  standards  (HQS) 
adopted  by  the  applicant.  The  HQS 
adopted  by  the  applicant  must  be  at 
least  as  stringent  as  the  Section  8  HQS 
contained  in  24  CFR  982.401  (Section  8 
Tenant-Based  Assistance:  Housing 
Choice  Voucher  Program)  unless  the 
ONAPs  approve  less  stringent  standards 
based  on  a  determination  that  local 
conditions  make  the  use  of  Section  8 
HQS  infeasijale.  You  may  submit,  before 
the  application  due  date,  a  request  for 
the  approval  of  standards  less  stringent 


than  Section  8  HQS.  If  you  submit  the 
request  with  your  application,  you 
should  not  assume  automatic  approval 
by  the  ONAPs.  The  adopted  standards 
must  provide  for  a  safe  house,  in 
physically  sound  condition  with  all 
systems  performing  their  intended 
design  functions;  a  livable  home 
environment  and  an  energy  efficient 
building  and  systems  that  incorporate 
energy  conservation  measures;  and,  an 
adequate  space  and  privacy  for  all 
intended  household  members. 

(11)  Tribe.  Please  note:  when  used  in 
this  NOFA  the  word  "tribe"  means  an 
Indian  tribe,  band,  group  or  nation, 
including  Alaska  Indians,  Aleuts, 
Eskimos,  Alaska  Native  Villages, 
ANCSA  Village  Corporations,  and 
ANCSA  Regional  Corporations. 


IV.  Requirements 

Applicants  must  comply  with  the 
following  requirements: 

(A)  Requirements  Applicable  to  All 
Projects 

(1)  Accessible  Technology. 
The  Rehabilitation  Act  Amendments 
of  1998  apply  to  all  electronic 
informaUon  technology  (EIT)  used  by  a 
grantee  for  transmitting,  receiving, 
using,  or  storing  information  to  carry 
out  the  responsibilities  of  any  federal 
grant  awarded.  The  Act's  coverage 
includes,  but  is  not  limited  to, 
computers  (hardware,  software,  word- 
processing,  e-mail,  and  web  pages), 
facsimile  machines,  copiers  and 
telephones.  When  developing, 
procuring,  maintaining,  or  using  EIT, 
funding  recipients  must  ensure  that  the 
EIT  allows  employees  with  disabilities 
and  members  of  the  public  with 
disabilities  to  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  the  access  and  use  of  information  and 
data  by  employees  and  members  of  the 
public  who  do  not  have  disabilities.  If 
these  standards  impose  a  hardship  on  a 
funding  recipient,  they  may  provide  an 
alternative  means  to  allow  the 
individual  to  use  the  information  and 
data.  However,  no  grantee  will  be 
required  to  provide  information  services 
to  a  person  with  disabilities  at  any 
location  other  than  the  location  at 
which  the  information  services  is 
generally  provided. 

(2)  Ensuring  the  Participation  of 
Small  Businesses,  Small  Disadvantaged 
Businesses,  and  Women-Owned 
Businesses. 

HUD  is  committed  to  ensuring  that 
small  businesses,  small  disadvantaged 
businesses,  and  women-owned 
businesses  participate  fully  in  HUD's 
direct  contracting  and  in  contracting 
opportimities  generated  by  HUD  grant 
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funds.  Too  often,  these  businesses  still 
experience  difficulty  accessing 
information  and  successfully  bidding  on 
federal  contracts.  State,  local,  and  tribal 
governments  are  required  by  24  CFR 
85.36(e)  and  non-profit  recipients  of 
assistance  (grantees  and  sub-grantees] 
by  24  CFR  84.44(b),  to  take  all  necessary 
affirmative  steps  in  contracting  for 
purchase  of  goods  or  services  to  assure 
that  minority  firms,  women's  business 
enterprises,  and  labor  surplus  area  firms 
are  used  when  possible. 

(3)  Delinquent  Federal  Debts. 
Consistent  with  the  purpose  and  intent 
of  31  U.S.C.  3720B  and  28  U.S.C. 
3201(e],  no  award  of  federal  funds  shall 
be  made  to  an  applicant  who  has  an 
outstanding  delinquent  federal  debt 
imtil:  (a)  The  delinquent  account  is  paid 
in  full;  (b)  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
payment  is  received;  or  (c)  other 
arrangements  satisfactory  to  the 
Department  of  Housing  and  Urban 
Development  are  made  prior  to  the 
deadline  submission  date. 

(4)  Name  Check  Review.  Applicants 
are  subject  to  a  name  check  review 
process.  Name  checks  are  intended  to 
reveal  matters  that  significantly  reflect 
on  the  applicant's  management  and 
financial  integrity,  or  if  any  key 
individuals  have  been  convicted  or  are 
presently  facing  criminal  charges.  If  the 
name  check  reveals  significant  adverse 
findings  that  reflect  on  the  business 
integrity  or  responsibility  of  the 
recipient  and/or  key  individual,  HUD 
reserves  the  right  to:  (a)  Require  the 
removal  of  any  key  individual  fi-om 
association  with  management  of  and/or 
implementation  of  the  award;  and  (b) 
make  appropriate  provisions  or 
revisions  with  respect  to  the  method  of 
payment  and/or  fiilancial  reporting 
requirements. 

(5)  Salary  Limitation  for  Consultants. 
FY  2003  funds  may  not  be  used  to  pay 
or  to  provide  reimbursement  for 
payment  of  the  salary  of  a  consultant  at 
more  than  the  daily  equivalent  of  the 
rate  paid  for  level  IV  of  the  Executive 
Schedule,  unless  specifically  authorized 
by  law. 

(6)  Procurement  of  Recovered 
Materials.  State  agencies  and  agencies  of 
a  political  subdivision  of  a  state  that  are 
using  assistance  under  this  NOFA  for 
procurement,  and  any  person 
contracting  with  such  an  agency  with 
respect  to  work  performed  under  an 
assisted  contract,  must  comply  with  the 
requirements  of  section  6002  of  the 
Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act.  In  accordance  with 
section  6002,  these  agencies  and 
persons  must  procure  items  designated 


in  guidelines  of  the  Environmental 
Protection  Agency  at  40  CFR  part  247 
that  contain  the  highest  percentage  of 
recovered  materials  practicable, 
consistent  with  maintaining  a 
satisfactory  level  of  competition,  where 
the  purchase  price  of  the  item  exceeds 
$10,000  or  the  quantity  acquired  in  the 
preceding  fiscal  year  exceeded  $10,000; 
must  procure  soUd  waste  management 
services  in  a  maimer  that  maximizes 
energy  and  resource  recovery;  and  must 
have  established  an  affirmative 
procurement  program  for  procurement 
of  recovered  materials  identified  in  the 
EPA  guidelines. 

(7)  Executive  Order  13202, 
Preservation  of  Open  Competition  and 
Government  Neutrality  Towards 
Government  Contractors'  Labor 
Relations  on  Federal  and  Federally 
Funded  Construction  Projects. 

Consistent  with  Executive  Order 
13202,  as  amended,  "Preservation  of 
Open  Competition  and  Government 
Neutrality  Towards  Government 
Contractors'  Labor  Relations  on  Federal 
and  Federally  Funded  Construction 
Projects,"  it  is  a  condition  of  receipt  of 
assistance  under  this  NOFA  that  neither 
you  nor  any  subrecipient  or  program 
beneficiary  receiving  funds  under  an 
award  granted  under  this  NOFA,  nor 
any  construction  manager  acting  on 
behalf  of  you  or  any  such  subrecipient 
or  program  beneficiary,  may  require 
bidders,  offerors,  contractors,  or 
subcontractors  to  enter  into  or  adhere  to 
any  agreement  with  any  labor 
organization  on  any  construction  project 
funded  in  whole  or  in  part  by  such 
award  or  on  any  related  federally 
funded  construction  project;  or  prohibit 
bidders,  offerors,  contractors,  or 
subcontractors  fi-om  entering  into  or 
adhering  to  any  such  agreement  on  any 
such  construction  project;  or  otherwise 
discriminate  against  bidders,  offerors, 
contractors,  or  subcontractors  on  any 
such  construction  project  because  they 
become  or  refuse  to  become  or  remain 
signatories  or  otherwise  to  adhere  to  any 
such  agreements.  Contractors  and 
subcontractors  are  not  prohibited  from 
voluntarily  entering  into  such 
agreements.  A  recipient  or  its 
construction  manager  may  apply  to 
HUD  imder  section  5  (c)  of  the 
Executive  Order  for  an  exemption  from 
these  requirements  for  a  project  where 
a  construction  contract  on  the  project 
had  been  awarded  as  of  February  17, 
2001  and  was  subject  to  requirements 
that  are  prohibited  under  the  Executive 
Order. 

(8)  Executive  Order  13279  Equal 
Protection  of  the  Laws  for  Faith-Based 
and  Community  Organizations.  HUD  is 
committed  to  full  implementation  of 


13279  and  has  undertaken  a  review  of 
all  policies  and  regulations  that  have 
implications  for  faith-based  and 
commimity  organizations,  and  has 
established  a  policy  priority  to  provide 
full  and  equal  access  to  grassroots  faith- 
based  and  other  commimity-based 
organizations  in  HUD  program 
implementation.  Applicants  are  urged  to 
complete  and  return  the  "Survey 
Ensuring  Equal  Opportunity  for 
Applicants,"  included  with  other 
standard  forms  in  Appendix  A.  Your 
participation  in  the  siu^^ey  will  help 
HUD  measure  its  success  providing 
equal  access  to  its  programs  for  all 
applicants. 

(9)  Executive  Order  13166,  Improving 
Access  to  Persons  With  Limited  English 
Proficiency"  (LEP).  Consistent  with 
Executive  Order  13166,  "Improving 
Access  to  Persons  With  Limited  English 
Proficiency  (LEP)  issued  on  August  11, 
2000,  all  HUD  recipients  should  take 
reasonable  steps  to  provide  certain 
materials  and  information  available  in 
languages  other  than  English.  The 
determination  as  to  what  materials, 
languages,  and  modes  of  translation/ 
interpretation  services  should  be  used 
shall  be  based  upon:  (a)  The  specific 
needs  and  capabilities  of  the  LEP 
populations  among  the  award 
recipient's  program  beneficiaries  and 
potential  beneficiaries  of  assistance  [e.g. 
tenants,  community  residents, 
counselees,  trainees,  etc.);  (b)  the 
recipient's  primary  and  major  program 
purposes;  (c)  resources  of  the  recipient 
and  size  of  the  program;  and  (d)  local 
housing,  demographic,  and  community 
conditions  and  needs.  Further  guidance 
may  be  found  at  http://www.lep.gov. 

(10)  Conducting  Business  in 
Accordance  With  Core  Values  and 
Ethical  Standards.  Entities  subject  to  24 
CFR  Part  85  (most  non-profit 
organizations  and  state,  local  and  tribal 
governments  or  govenmient  agencies  or 
instrumentalities  who  receive  federal 
awards  of  financial  assistance)  are 
required  to  develop  and  maintain  a 
written  code  of  conduct  [see  section 
85.36(b)(3)).  Consistent  with  regulations 
governing  specific  programs,  your  code 
of  conduct  must:  prohibit  real  and 
apparent  conflicts  of  interest  that  may 
arise  among  officers,  employees,  or 
agents;  prohibit  the  solicitation  and 
acceptance  of  gifts  or  gratuities  by  your 
officers,  employees  and  agents  for  their 
personal  benefit  in  excess  of  minimal 
value;  and,  outline  administrative  and 
disciplinary  actions  available  to  remedy 
violations  of  such  standards.  If  awarded 
assistance  under  this  NOFA,  you  will  be 
required,  prior  to  entering  into  an 
agreement  with  HUD,  to  submit  a  copy 
of  your  code  of  conduct  and  describe 
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the  methods  you  will  use  to  ensure  that 
all  officers,  employees,  and  agents  of 
your  organization  are  aware  of  your 
code  of  conduct.  Failure  to  meet  the 
requirement  for  a  code  of  conduct  will 
prohibit  you  from  receiving  an  award  of 
funds  from  HUD. 

(11)  Pre-Award  Accounting  System 
Surveys.  HUD  may  arrange  for  a  pre- 
award  survey  of  the  applicant's 


financial  management  system  in  cases 
where  the  recommended  applicant  has 
no  prior  federal  support,  the  program 
area  has  reason  to  question  whether  the 
applicant's  financial  management 
system  meets  federal  financial 
management  standards,  or  the  applicant 
is  considered  a  high  risk  based  upon 
past  performance  or  financial 


management  findings.  HUD  will  not 
make  an  award  to  any  applicant  who 
does  not  have  a  financial  management 
system  that  meets  federal  standards. 

(12)  Grant  Ceilings.  The  authority  to 
establish  grant  ceilings  is  found  at  24 
CFR  1003.100(b)(1).  Grant  ceilings  are 
established  for  FY  2003  funding  at  the 
following  levels: 


Area  ONAP 


Eastern/Woodlands 

Southern  Plains 

Northern  Plains  

Southwest  


Northwest 
Alaska  


Population 


ALL 

Aa 

ALL 

50.001+  

10,501-50,000 
7,501-10,500  .. 
6,001-7,500  .... 
1,501-6,000  .... 

0-1,500  

ALL 

ALL 


Ceiling 


$500,000 

800,000 

900,000 

5,500,000 

2,750,000 

2,200.000 

1,100,000 

825,000 

605,000 

500,000 

500.000 


For  the  Southwest  Area  ONAP 
jurisdiction,  the  population  used  to 
detennine  ceiling  amounts  is  the  Native 
American  population  that  resides  on  a 
reservation  or  rancheria.  Please  contact 
that  office  before  submitting  your 
application  if  you  are  unsure  of  the 
population  level  to  use  to  determine  the 
ceiling  amount  for  your  tribe  or  if  you 
believe  that  the  level  used  for  previous 
years  needs  to  be  revised  or  corrected. 
The  Southwest  ONAP  must  approve  any 
corrections  or  revisions  to  Native 
American  population  data  before  you 
submit  your  application. 
(13)  Environmental  Requirements. 
As  required  by  24  CFR  1003.605, 
ICDBG  grantees  must  perform 
environmental  reviews  of  ICDBG 
activities  in  accordance  with  24  CFR 
part  58.  Grantees  may  not  commit  or 
expend  any  ICDBG  or  nonfederal  funds 
on  project  activities  (other  than  those 
listed  in  24  CFR  58.34  or  58.35(b))  until 
HUD  has  approved  a  Request  for  Release 
of  Fimds  and  environmental 
certification  submitted  by  the  grantee. 
The  expenditiu-e  or  commitment  of 
ICDBG  or  nonfederal  funds  for  such 
activities  prior  to  HUD  approval  may 
restilt  in  the  denial  of  assistance  for  the 
project  or  activities  under  consideration 

(14)  Indian  Preference.  HUD  has 
determined  that  the  ICDBG  program  is 
subject  to  section  7(b)  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (25  U.S.C.  450e(b)).  The 
provisions  and  requirements  for 
implementing  this  section  are  in  24  CFR 
1003.510. 

(15)  Anti-discrimination  Provisions. 
Under  the  authority  of  section  107(e)(2) 
of  the  CDBG  statute,  HUD  waived  the 
requirement  that  recipients  comply  with 


the  anti-discrimination  provisions  in 
section  109  of  the  CDBG  statute  with 
respect  to  race,  color,  and  national 
origin.  You  must  comply  with  the  other 
prohibitions  against  discrimination  in 
section  109  (HUD's  regulations  for 
section  109  are  in  24  CFR  part  6)  and 
with  the  Indian  Civil  Rights  Act. 

(16)  Conflict  of  Interest.  In  addition  to 
the  conflict  of  interest  requirements 
with  respect  to  procurement 
ti-ansactions  found  in  24  CFR  85.36  and 
84.42,  as  applicable,  the  provisions  of 
24  CFR  1003.606  apply  to  such 
activities  as  the  provision  of  assistance 
by  the  recipient  or  sub-recipients  to 
businesses,  individuals,  and  other 
private  entities  under  eligible  activities 
that  authorize  such  assistance. 

(1 7)  Economic  Opportunities  for  Low- 
and  Very  Low-Income  Persons  (Section 
3).  Section  3  requirements  apply  to  the 
ICDBG  Program,  but  as  stated  in  24  CFR 
135.3(c),  the  procedures  and 
requirements  of  24  CFR  part  135  apply 
to  the  maximimi  extent  consistent  with, 
but  not  in  derogation  of,  compliance 
with  Indian  Preference. 

(B)  Requirements  Applicable  to  Specific 
Projects 

(1)  Daw-  and  Moderate-Income  Status 
for  Rehabilitation  Projects.  All 
households  that  receive  grant  assistance 
under  a  housing  rehabilitation  project 
must  be  of  low-  and  moderate-income 
status. 

(2)  Housing  Rehabilitation  Cost 
Limits.  Grant  funds  spent  on 
rehabilitation  per  house  must  fall  within 
the  following  limits  for  each  Area  ONAP 
jurisdiction: 

(i)  Eastern/Woodlands— $35,000 
(ii)  Southern  Plains— 20,000 


(iii)  Northern  Plains — 45.000 
(iv)  Southwest — 40,000 
(v)  Northwest — 40,000 
(vi)  Alaska— 55,000 

(3)  Commitment  to  Housing  for  Land 
Acquisition  To  Support  New  Housing 
Projects.  For  land  acquisition  to  support 
new  housing  projects,  your  appUcation 
must  include  evidence  of  a  financial 
commitment  and  an  ability  to  constioict. 
at  least  25  percent  of  the  housing  units 
to  be  built  on  the  land  proposed  for 
acquisition.  This  evidence  must  consist 
of  one  (or  more)  of  the  following:  a  firm 
or  conditional  commitinent  to  constinict 
(or  to  finance  the  construction  of)  the 
units;  documentation  that  an  approvable 
application  for  the  construction  of  tiiese 
imits  has  been  submitted  to  a  funding 
source  or  entity;  or,  documentation  that 
these  units  are  specifically  identified  in 
the  hidian  Housing  Plan  (IHP),  (one- 
Year  Financial  Resources  Narrative; 
Table  2,  Financial  Resources,  Part  I., 
Line  IE;  and  Table  2,  Financial 
Resources,  Part  II)  submitted  on  or  on 
behalf  of  the  applicant  as  an  affordable 
housing  resource  with  a  commensurate 
commitinent  of  Indian  Housing  Block 
Grant  (IHBG)  (aka  the  Native  American 
Housing  Block  Grant  (NAHBG)) 
resources.  If  the  IHP  for  the  IHBG  (aka 
NAHBG)  Program  year  that  coincides 
with  the  implementation  of  the  ICDBG 
proposed  project  has  not  been 
submitted,  you  must  provide  an 
assurance  that  when  submitted,  the  IHP 
will  specifically  reference  the  proposed 
project. 

(4)  Health  Care  Facilities.  If  you 
propose  a  facility  that  would  provide 
health  care  services  funded  by  the 
Indian  HealUi  Service  (IHS),  you  must 
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assure  that  the  facility  meets  all 
applicable  IHS  facility  requirements.  We 
recognize  that  tribes  that  are  contracting 
services  from  the  IHS  may  establish 
other  facility  standards.  These  tribes 
must  assure  that  these  standards  at  least 
compare  to  nationally  accepted 
minimum  standards. 

V.  Application  Selection  Process 

You  must  meet  all  of  the  applicable 
threshold  requirements  of  Section  VI. 
Your  application  must  meet  all 
screening  for  acceptance  requirements 
and  all  identified  applicant  and  project 
specific  thresholds.  HUD  will  review 
each  application  and  assign  points  in 
accordance  with  the  selection  factors 
described  in  this  section.  A  maximum  of 
100  points  may  be  awarded  under 
Rating  Factors  1  through  5.  To  be 
considered  for  funding,  yoiu*  applic^on 
must  receive  a  minimum  of  15  points 
imder  rating  factor  1  and  an  application 
score  of  70  out  of  the  possible  total  of 
100. 

(A)  Screening  for  Acceptance 

The  Area  ONAP  will  screen 
applications  for  single  purpose  grants. 
The  Area  ONAP  will  reject  an 
application  that  fails  this  screening  and 
will  return  the  application  uiuated.  The 
Area  ONAP  wiU  accept  your  application 
if  it  meets  all  the  criteria  listed  below  as 
items  (1)  through  (6): 

(1)  Your  application  is  received  or 
submitted  in  accordance  with  the 
requirements  set  forth  imder  Address 
and  Application  and  Submission 
Procedures  in  Section  I  of  this  NOFA; 

(2)  You  are  eligible; 

(3)  The  proposed  project  is  eligible; 

(4)  Your  application  contains 
substantially  all  the  components 

-specified  in  Section  VIII  of  this  NOFA; 

(5)  Yoiu  application  shows  that  at 
least  70%  of  the  grant  funds  are  to  be 
used  for  activities  that  benefit  low-  and 
moderate-income  persons,  in 
accordance  with  the  requirements  of  24 
CFR  1003.208;  and 

(6)  Your  application  is  for  an  amount 
that  does  not  exceed  the  grant  ceilings 
that  are  established  by  the  NOFA  in 
Section  IV.B. 

(B)  Threshold  Review 

The  Area  ONAP  will  review  each 
application  that  passes  the  screening 
process  to  ensiire  that  each  applicant 
and  each  proposed  project  meets  the 
applicant  threshold  requirements  set 
forth  in  24  CFR  1003.301(a)  and  the 
project  specific  threshold  requirements 
set  forth  in  24  CFR  1003.302,  and  in 
Section  VI  of  this  NOFA. 


(C)  Rating 

The  Area  ONAP  will  review  and  rate 
each  project  that  meets  the  acceptance 
criteria  and  threshold  requirements.  The 
total  points  for  all  rating  factors  are  100. 
A  maximum  of  100  points  may  be 
awarded  under  Rating  Factors  1  through 
5.  To  be  considered  for  funding,  your 
application  must  receive  a  minimimi  of 
1 5  points  under  rating  factor  1  and  an 
application  score  of  70  out  of  the 
possible  total  of  100. 

(D)  Public  Service  Projects 

Because  there  is  a  statutory  15  percent 
cap  on  the  amount  of  grant  funds  that 
may  be  used  for  public  services 
activities,  you  may  not  receive  a  single 
piupose  grant  solely  to  fund  public 
services  activities.  Your  application, 
however,  may  contain  a  public  services 
component  for  up  to  15  percent  of  the 
total  grant  This  component  may  be 
unrelated  to  the  other  project{s) 
included  in  your  application.  If  your 
application  does  not  receive  full 
funding,  we  will  reduce  the  public 
services  allocation  proportionately  so 
that  it  comprises  no  more  than  15 
percent  of  the  total  grant  award.  In 
making  such  reductions,  the  feasibility 
of  the  proposed  project  will  be  taken 
into  consideration.  If  a  proportionate 
reduction  of  the  public  services 
allocation  renders  such  a  project 
infeasible,  the  project  will  not  be 
funded. 

(E)  Final  Ranking 

All  projects  will  be  ranked  against 
each  other  according  to  the  point  totals 
they  receive,  regardless  of  the  type  of 
project  or  component  under  which  the 
points  were  awarded.  Projects  will  be 
selected  for  funding  based  on  the  final 
ranking  to  the  extent  that  funds  are 
available.  The  Area  ONAP  will 
determine  individual  grant  amoimts  in 
a  manner  consistent  with  the 
considerations  set  forth  in  24  CFR 
1003.100(b)(2).  Specifically,  the  Area 
ONAP  may  approve  a  grant  amount  less 
than  the  amoimt  requested.  In  doing  so, 
the  Area  ONAP  may  take  into  account 
the  size  of  the  applicant,  the  level  of 
demand,  the  scale  of  the  activity 
proposed  relative  to  need  and 
operational  capacity,  the  number  of 
persons  to  be  served,  the  amount  of 
funds  required  to  achieve  project 
objectives,  and  the  reasonableness  of  the 
project  costs.  If  the  Area  ONAP 
determines  that  there  are  not  enough 
funds  available  to  fund  a  project  as 
proposed  by  the  applicant,  it  may 
decline  to  fund  that  project  and  may 
fund  the  next  highest-ranking  project  or 
projects  for  which  adequate  funds  are 


available.  The  Area  ONAP  may  select, 
in  rank  order,  additional  projects  for 
funding  if  one  of  the  higher-ranking 
projects  is  not  funded  or  if  additional 
funds  become  available. 

(F)  Tiebreakers 

When  rating  results  in  a  tie  among 
projects  and  insufficient  reso\ux:es 
remain  to  fund  all  tied  projects,  the  Area 
ONAP  will  approve  projects  that  can  be 
fully  funded  over  those  that  cannot  be 
fully  funded.  When  that  does  not 
resolve  the  tie,  the  Area  ONAP  will  use 
the  following  factors  in  the  order  listed 
to  resolve  the  tie: 
.   (1)  The  applicant  that  has  not 
received  an  ICDBG  over  the  longest 
period  of  time. 

(2)  The  applicant  with  the  fewest 
active  ICDBGs. 

(3)  The  project  that  would  benefit  the 
highest  percentage  of  low-  and 
moderate-income  persons. 

(G)  Technical  Deficiencies  and  Pre- 
award  Requirements 

Technical  Deficiencies:  If  there  are 
technical  deficiencies  in  successful 
applications,  you  must  satisfactorily 
address  these  deficiencies  before  HUD 
can  make  a  grant  award.  After  the 
application  due  date,  HUD  may  not, 
consistent  with  its  regulations  in  24  CFR 
part  4,  subpart  B,  consider  any 
unsolicited  information  you,  the 
applicant,  may  want  to  provide.  HUD 
may  contact  you  to  clarify  an  item  in 
your  application  or  to  correct  technical 
deficiencies.  HUD  may  not  seek 
clarification  of  items  or  responses  that 
improve  the  substantive  quality  of  your 
response  to  any  rating  factors.  In  order 
not  to  imreasonably  exclude 
applications  from  being  rated  and 
ranked,  HUD  may  contact  applicants  to 
ensure  proper  completion  of  the 
application  and  will  do  so  on  a  uniform 
basis  for  all  applicants.  Examples  of 
curable  (correctable)  technical 
deficiencies  include  failure  to  submit 
the  proper  certifications  or  failure  to 
submit  an  application  signed  by  an 
authorized  official.  In  each  case,  HUD 
will  notify  applicants  by  facsimile  or  by 
USPS,  return  receipt  requested. 
Clarifications  or  corrections  of  technical 
deficiencies  in  accordance  with  the 
information  provided  by  HUD  must  be 
submitted  within  14  calendar  days  of 
the  date  of  receipt  of  the  HUD 
notification.  (If  the  due  date  falls  on  a 
Saturday,  Simday,  or  federal  holiday, 
your  correction  must  be  received  by 
HUD  on  the  next  day  that  is  not  a 
Saturday,  Sunday,  or  federal  holiday).  If 
the  technical  deficiency  is  not  corrected 
within  this  time  period,  HUD  will  reject 
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the  application  as  incomplete  and  it  will 
not  be  considered  for  funding. 

Pre-award  Requirements.  Successful 
applicants  may  be  required  to  provide 
supporting  documentation  concerning 
the  management,  maintenance, 
operation,  or  financing  of  proposed 
projects  before  a  grant  agreement  can  be 
executed.  Such  documentation  may 
include  additional  specifications  on  the 
scope,  magnitude,  timing  or  method  of 
implementing  the  project;  or 
information  to  verify  the  commitment  of 
other  resources  required  to  complete, 
operate,  or  maintain  the  proposed 
project.  The  Area  ONAP  will  normally 
give  you  no  less  than  thirty  (30) 
calendar  days  to  respond  to  these 
requirements.  If  you  do  not  respond 
within  the  prescribed  time  period  or 
you  make  an  insufficient  response,  the 
Area  ONAP  may  determine  that  you 
have  not  met  the  requirements  and  may 
withdraw  the  grant  offer. 

You  may  not  substitute  new  projects 
for  those  originally  proposed  in  yoiu' 
application  and  any  new  information 
will  not  affect  your  project's  rating  and 
ranking.  The  Area  ONAP  will  award,  in 
accordance  with  the  provisions  of  this 
NOFA,  grant  amounts  that  had  been 
allocated  for  applicants  unable  to  meet 
pre-award  requirements. 


Section  504,  or  Section  109,  and  if  the 
charge,  lawsuit,  or  letter  of  findings  has 
not  been  resolved  to  HUD's  satisfaction 
before  the  application  deadline  stated  in 
this  NOFA,  you  may  not  apply  for  , 
assistance  under  this  NOFA.  HUD  will 
not  rate  and  rank  your  application. 
HUD's  decision  regarding  whether  a 
charge,  lawsuit,  or  a  letter  of  findings 
has  been  satisfactorily  resolved  will  be 
based  upon  whether  appropriate  actions 
have  been  taken  to  address  allegations 
of  on-going  discrimination  in  the 
policies  or  practices  involved  in  the 
charge,  lawsuit,  or  letter  of  findings. 

a.  A  voluntary  compliance  agreement 
signed  by  all  parties  in  response  to  the 
letter  of  findings; 

b.  A  HUD-approved  conciliation 
agreement  signed  by  all  parties; 

c.  A  consent  order  or  consent  decree; 


or 


d.  A  judicial  ruling  or  a  HUD 
Administrative  Law  Judge's  decision 
that  exonerates  the  respondent  of  any 
allegations  of  discrimination. 


VI.  Threshold  Requirements 

(A)  General  Threshold  Requirements 
[1]  Outstanding  ICDBG  Obligation 

According  to  24  CFR  1003.301(a),  an 
applicant  who  has  an  outstanding 
ICDBG  obligation  to  HUD  that  is  in 
arrears,  or  one  that  has  not  agreed  to  a 
repayment  schedule  will  be  disqualified 
from  the  competition. 

(2)  Compliance  With  Fair  Housing  and 
Civil  Rights  Laws 

With  the  exception  of  federally 
recognized  Indian  tribes  and  their 
instrumentalities,  all  applicants  and 
their  subrecipients  must  comply  with 
all  Fair  Housing  and  Civil  Rights  laws, 
statutes,  regulations,  and  Executive 
Orders  as  enumerated  in  24  CFR 
5.105(a).  If  you  are  a  federally 
recognized  Indian  tribe,  you  must 
comply  with  the  non-discrimination 
provisions  enumerated  at  24  CFR 
1003.601,  as  applicable. 

If  you,  the  applicant — 

(i)  Have  been  charged  with  a  systemic 
violation  of  the  Fair  Housing  Act 
alleging  ongoing  discrimination; 

(ii)  Are  a,defendant  in  a  Fair  Housing 
Act  lawsuit  filed  by  the  Department  of 
Justice  alleging  an  on-going  pattern  or 
practice  of  discrimination;  or, 

(iii)  Have  received  a  letter  of  non- 
compliance findings  under  Title  VI, 


Project  Specific  Threshold 
Requirements 

Please  indicate  on  the  first  page  of 
each  project  submission,  the  type  of 
project(s)  (Economic  Development, 
Homeownership  Assistance,  Housing 
Rehabilitation,  Land  Acquisition  to 
Support  New  Housing,  Microenterprise 
Programs,  New  Housing  Construction  or 
Public  Facilities  &  hnprovements)  that 
is  (are)  being  proposed.  This  will  help 
to  ensure  that  the  appropriate  project 
specific  thresholds  and  rating  sub-factor 
will  be  applied. 

In  addition,  for  definitions  of  "assure" 
and  "document",  please  refer  to  Section 
III  d).  Definitions 

(1)  Housing  Rehabilitation  Project 
Thresholds. 

(a)  In  accordance  with  24  CFR 
1003.302(a),  for  housing  rehabilitation 
projects,  you  must  adopt  rehabilitation 
standards  and  rehabilitation  policies 
before  you  submit  an  application.  You 
must  submit  with  the  application  these 
standards  and  policies,  and  evidence 
the  policies/standards  have  been 
adopted  in  accordance  with  tribal  law/ 
practice. 

(b)  In  accordance  with  24  CFR 
1003.302(a),  you  must  also  provide  an 
assurance  that  project  funds  will  be 
used  to  rehabilitate  HUD-assisted 
houses  only  when  the  tenant/ 
homebuyer's  payments  are  current  or 
the  tenant/homebuyer  is  ciurent  in  a 
repayment  agreement  except  in  an 
emergency  situation.  The  ONAP 
Administrator  on  a  case-by-case  basis 
may  approve  exceptions  to  this 
requirement. 


(2)  Land  Acquisition  to  Support  New 
Housing  Project  Thresholds. 

No  project  specific  thresholds. 

(3)  New  Housing  Construction  Project 
Thresholds. 

(a)  In  accordance  writh  24  CFR 
1003.302,  new  housing  construction  can 
only  be  implemented  when  necessary  as 
a  last  resort  pursuant  to  24  CFR  Part  42 
or  through  a  Conununity  Based 
Development  Organization  (CBDO). 
Eligible  CBDOs  are  described  in  24  CFR 
1003.204(c).  You  must  provide 
dociunentaiion  establishing  that  the 
entity  implementing  your  new  housing 
construction  project  quafifies  as  a 
CBDO. 

(b)  In  accordance  with  24  CFR 
1003.302,  you  must  also  submit  with 
your  application  a  current  tribal 
resolution  adopting  and  identifying 
construction  standards.  The 
construction  standards  may  be  a  tribal 
building  code  or  a  nationally  recognized 
model  code.  If  it  is  a  tribal  code,  it  must 
regulate  all  of  the  areas  and  sub-areas 
identified  in  24  CFR  200.925(b).  If  the 
code  is  recognized  naUonally,  it  must  be 
the  latest  edition  of  one  of  the  codes 
incorporated  by  reference  in  24  CFR 
200.925(c). 

(c)  In  accordance  with  24  CFR 
1003.302,  you  must  also  include  in  your 
application  docimientation  supporting 
the  following: 

(i)  All  households  to  be  assisted  under 
a  new  housing  construction  project 
must  be  of  low-or  moderate-income 
status; 

(ii)  No  other  housing  is  available  in 
the  inunediate  reservation  area  that  is 
suitable  for  the  households  to  be 
assisted; 

(iii)  No  other  funding  sources 
including  an  IHBG  (aka  NAHBG)  can 
meet  the  needs  of  the  household(s)  to  be 
served;  and 

(iv)  The  house  occupied  by  the 
household  to  be  assisted  is  not  in 
standard  condition  and  rehabilitation  is 
not  economically  feasible,  or  the 
household  is  currenUy  in  an 
overcrowded  house  (more  than  one 
household  per  house),  or  the  household 
to  be  assisted  has  no  current  residence. 

(4)  Homeownership  Assistance  Project 
Thresholds. 

No  project  specific  thresholds. 

(5)  Public  Facilities  and 
Improvements  Project  Thresholds. 

No  project  specific  thresholds. 

(6)  Economic  Development  Project 
Thresholds. 

hi  accordance  with  24  CFR  1003.302, 
for  economic  development  assistance 
projects,  you  must  provide  a  financial 
analysis.  The  financial  analysis  must 
demonstrate  that  the  project  is 
financially  feasible  and  the  project  has 
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a  reasonable  chance  of  success.  The 
analysis  must  also  demonstrate  the 
public  benefit  resulting  from  the  ICDBG 
assistance.  The  more  funds  you  request, 
the  greater  public  benefit  you  must 
demonstrate.  The  analysis  must  also 
establish  that  to  the  extent  practicable, 
reasonable  financial  support  will  be 
committed  from  non-federal  sources 
prior  to  disbursement  of  federed  funds; 
any  grant  amoimt  provided  will  not 
substantially  reduce  the  amount  of  non- 
federal financial  support  for  the  activity; 


not  more  than  a  reasonable  rate  of  retiun 
on  investment  is  provided  to  the  owner; 
and  that  grant  funds  used  for  the  project 
will  be  disbiu-sed  on  a  pro-rata  basis    , 
with  amounts  from  other  sources. 

(7)  Microenterprise  Program 
Thresholds. 

No  project  specific  threshold. 

Vn.  Rating  Factors 

The  factors  for  rating  and  ranking 
applications  and  the  points  for  each 
factor  are  provided  below.  A  maximum 
of  100  points  may  be  awarded  under 


Rating  Factors  1  through  5.  To  be 
considered  for  funding,  your  application 
must  receive  a  minimum  of  15  points 
under  rating  factor  1  and  an  application 
score  of  70  out  of  the  possible  total  of 
100,  the  maximum  any  project  can 
receive.  The  following  summarizes  the 
points  assigned  to  each  rating  factor  and 
each  rating  sub-factor  and  lists  which 
rating  sub-factors  apply  to  which  project 
types.  Please  use  this  table  to  ensure 
you  are  addressing  the  appropriate 
rating  sub-factor  for  your  project. 


Rating  factor  ■ 


Rating  sub-factor 


Points 


Project  type 


Total  Possible 


Total 
(1)(a) 
(1)(b) 
(1)(c) 
{1)(d) 
(2)(a) 
(2)(b) 
(2)(c) 
(2)(d) 
(2)(e) 
Total 

1  

(2)(a) 
(2)(b) 

(2)(c) 
Total 
(1) 

(2)  

(3)  

(4)(a) 
(4)(b) 

(4)(c) 
(4)(d) 
(4)(e) 
Total 
Total 


30  

10  

5  or  7* 
3  or  8* 
2  or  5* 
2or0* 
2or0* 
2or0* 
2or0* 
2or0* 
20. 

5  

15  

15  


15 

35. 

14 

5  .. 

1  .. 

15 

15 


15  .. 
15  .. 
15  .. 
10  .. 
5  .... 
100 


Minimum  of  15  Points  Required. 

All  Project  Types. 

All  Project  Types.  • 

All  Project  Types. 

All  Project  Types. 

All  Project  Types.  , 

All  Project  Types. 

All  Project  Types. 

All  Project  Types. 

All  Project  Types. 

All  Project  Types. 

Public  Facilities  and  Improvements  and  Economic  Development  Projects. 

New  Housing  Construction,  Housing  Rehabilitation,  Land  Acquisition  to 

Support  New  Housing,  and  Homeownership  Assistance  Projects. 
Microenterprise  Programs. 

All  Project  Types. 

All  Project  Types.  , 

By  Project  Type. 

Public  Facilities  and  Improvements. 

New  Housing  Construction,  Housing  Rehabilitation,  and  Homeownership 

Assistance  Projects. 
Economic  Development. 
Microenterprise  Programs. 
Land  Acquisition  to  Support  New  Housing 
All  Project  Types. 

All  Project  Types  ' 

Minimum  of  70  Points  Required. 


'The  first  number  listed  indicates  the  maximum  number  of  points  available  to  current  ICDBG  grantees  under  this  sub-factor.  The  second  num- 
ber indicates  the  maximum  number  of  points  available  to  new  applicants. 


Rating  Factor  1 :  Capacity  of  the 
Applicant  (30  Points) 

This  factor  addresses  the  extent  to 
which  you  have  the  organizational 
resources  necessary  to  successfully 
implement  the  proposed  activities  in 
accordance  with  your  implementation 
schedule.  If  applicable,  past 
performance  in  administering  previous 
ICDBG  grants  will  be  taken  into 
consideration.  Please  specifically 
address  the  existeijce  or  availability  of 
these  resources  for  the  specific  type  of 
activity  for  which  you  are  applying.  You 
must  receive  a  minimum  of  15  points 
imder  this  factor  for  your  proposed 
activity  to  be  eligible  for  fimcfing.  HUD 
will  not  rate  any  projects  further  that  do 
not  receive  a  minimimi  of  15  points 
under  this  factor.  Please  note:  If  your 
application  is  funded,  you  will  be 


required  to  submit  an  aimual  status  and 
evaluation  report  which  will  describe 
the  status  of  completed  activities  and 
any  remaining  work  to  be  done.  The 
implementation  schedule  you  submit 
for  this  factor  will  also  be  measured 
against  actual  progress  if  you  are 
funded. 

(1)  (20  points  for  current  ICDBG 
grantees)  (30  points  for  new  applicants) 
Managerial,  Technical,  and 
Adniinistrative  Capability. 

Youi  application  must  include 
dociunentation  demonstrating  that  you 
possess  or  can  obtain  managerial, 
technical,  and/or  administrative 
capability  necessary  to  carry  out  the 
proposed  project.  Your  application  must 
address  who  will  administer  the  project 
and  how  you  plan  to  handle  the 
technical  aspects  of  executing  the 


project  in  accordance  with  your 
implementation  schedule. 

(a)  (10  points)  Managerial  and 
Technical  Staff. 

The  extent  to  which  your  application 
describes  the  roles/responsibilities  and 
the  knowledge/experience  of  your 
overall  proposed  project  director  and 
staff,  including  the  day-to-day  program 
manager,  consultants  and  contractors  in 
planning,  managing  and  implementing 
projects  in  accordance  with  the 
implementation  schedule  for  which 
funding  is  being  requested.  Experience 
will  be  judged  in  terms  of  recent, 
,  relevant  and  successful  experience  of 
your  staff  to  undertake  eligible  program 
activities.  In  rating  this  factor,  HUD  will 
consider  experience  within  the  last  5 
years  to  be  recent;  experience  pertaining 
to  the  specific  activities  being  proposed 
to  be  relevant;  and  experience 
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producing  specific  accomplishments  to 
be  successful.  The  more  recent  the 
experience  and  the  more  experience 
your  own  staff  members  who  vwrk  on 
,     the  project  have  in  successfully 
conducting  and  completing  similar 
activities,  the  greater  the  niunber  of 
points  you  will  receive  for  this  rating 
factor. 

(10  Points)  The  applicant  has 
adequately  described  the  roles/ 
responsibilities  and  the  knowledge/ 
experience  of  its  overall  project  director 
and  staff,  including  the  day-to-day 
program  manager,  consultants  and 
contractors  in  planning,  managing  and 
implementing  projects  for  which 
funding  is  being  requested.  Staff    . 
experience  as  described  in  the 
application  is  recent  (within  5  years), 
relevant  (pertains  to  the  specific 
activities  being  proposed)  and 
successful  (has  produced  specific 
accomplishments) . 

(5  Points)  The  applicant  has 
adequately  described  the  roles/ 
responsibilities  and  the  knowledge/ 
experience  of  its  overall  project  director 
and  staff,  including  the  day-to-day 
program  manager,  consultants  and 
contractors  in  plaiming,  managing  and 
implementing  projects  for  which 
funding  is  being  requested.  However, 
one  of  the  following  applies:  staff 
experience  as  described  in  the 
application  is  not  recent  (not  within  5 
years),  is  not  relevant  (does  not  pertain 
to  the  specific  activities  being 
proposed),  or  is  not  successful  (did  not 
produce  specific  accomplishments). 

(0  Points)  The  applicant  has  not 
adequately  described  the  roles/ 
responsibilities  and  the  knowledge/ 
experience  of  its  overall  project  director 
and  staff,  including  the  day-to-day 
program  manager,  consultants  and 
contractors  in  planning,  managing  and 
implementing  projects  for  which 
funding  is  being  requested  or  more  than 
one  of  the  foUovdng  applies:  staff 
experience  as  described  in  the 
application  is  not  recent  (not  within  5 
years),  is  not  relevant  (does  not  pertain 
to  the  specific  activity  being  proposed), 
or  is  not  successful  (did  not  produce 
specific  accomplishments). 

(b)  (5  points  for  current  ICDBG 
grantees)  (7  points  for  new  applicants) 
Project  Implementation  Plan  and 
Proeram  Evaluation. 

The  extent  to  which  your  project 
implementation  plan  identifies  the 
specific  tasks  and  timelines  that  you 
and  your  partner  contractors  and/or  sub 
grantees  will  undertake  to  complete 
your  proposed  project  on  time  and 
within  budget.  The  Project 
Implementation  Schedule,  HUD  Form 
4125,  may  serve,  as  this  required 


schedule  provided  that  it  is  sufficiently 
detailed  to  demonstrate  that  you  have 
clearly  thought  out  your  project 
implementation.  The  extent,  to  which 
your  project  identifies,  measures  and 
evaluates  the  specific  benchmarks, 
outcomes  and/or  goals  of  your  project. 
The  Logic  Model,  HUD  Form  96010, 
may  serve  as  the  format  to  address  this 
information. 

(5  points  for  current  ICDBG  grantees) 
(7  points  for  new  applicants)  The 
applicant  submitted  a  project 
implementation  plan  that  clearly 
specifies  project  tasks  and  timelines. 
The  documentation  identifies  the  steps 
in  place  to  make  adjustments  to  the 
work  plan  if  tasks  are  not  completed 
within  established  timeframes.  The 
applicant  submitted  clear  project 
benchmarks,  outcomes  and/or  goals  and 
identified  objectively  quantifiable 
program  measures  and/or  evaluation 
process. 

(3  points  for  current  ICDBG  grantees) 
(4  points  for  new  applicants)  The 
applicant  submitted  a  project 
implementation  plan  that  specifies 
project  tasks  and  timelines.  The 
applicant  submitted  project 
benchmarks,  outcomes  and/or  goals, 
however,  did  not  clearly  identify 
objectively  quantifiable  program 
measures  and/or  the  evaluation  process. 

(0  points  for  current  ICDBG  grantees 
or  new  applicants)  The  applicant 
submitted  a  project  implementation 
schedule  that  does  not  address  all 
project  tasks  and  timelines  associated 
with  the  project.  Project  benchmarks, 
outcomes  and/or  gods  were  not 
submitted,  or  if  submitted,  did  not 
address  either  the  quantifiable  program 
measures  and/or  the  evaluation  process. 

(c)  [3  points  for  current  ICDBG 
grantees)  (8  points  for  new  applicants) 
Financial  Management. 

This  subfactor  evaluates  the  extent  to 
which  your  application  describes  how 
yoxu-  financial  management  systems  will 
facilitate  effective  fiscal  control  over 
your  proposed  project  and  meet  the 
requirements  of  24  CFR  part  85  and  24 
CFR  part  1003.  You  must  also  describe 
how  you  will  apply  your  financial 
management  systems  to  the  specific 
project  for  which  you  are  applying.  The 
application  must  include  a  tribal 
resolution  or  other  written  document 
signed  by  the  appropriate  entity 
according  to  tribal  practices  that  adcfpts 
your  financial  management  and/or 
internal  control  policies  and 
procedures.  The  application  will  also  be 
rated  on  the  seriousness/significance  of 
the  findings  related  to  your  financial 
management  system  identified  in  youi 
most  recent  audit.  If  you  are  required  to 
have  an  audit  but  do  not  have  a  recent 


audit,  you  must  submit  a  letter  finm 
your  Independent  Public  Accountant 
stating  that  yoiu-  financial  management 
system  complies  with  all  applicable 
regulatory  requirements.  If  you  are  not 
required  to  have  an  audit,  you  will 
automatically  receive  points  for  this 
portion  of  the  subfactor. 

(3  points  for  ciurent  ICDBG  grantees) 
(8  points  for  new  applicants)  The 
applicant  clearly  described  how  it  will 
apply  its  financial  management  systems 
to  the  proposed  project.  A  tribal 
resolution  or  other  written  docimient 
signed  by  the  appropriate  entity 
according  to  tribal  practices  adopting 
financial  management  or  internal 
control  policies  and  procediu«s  was 
included  with  the  application.  The      • 
applicant's  most  recent  audit  does  not 
contain  any  serious  or  significant 
findings  related  to  its  financial 
management  system,  or  if  there  is  no 
recent  audit,  the  applicant  submitted  a 
letter  from  its  Independent  Public 
Accoimtant  stating  that  its  financial 
management  system  complies  with  all 
apnlicable  regulatory  requirements. 

(2  points  for  current  ICDBG  grantees) 
(4  points  for  new  applicants)  The 
applicant's  most  recent  audit  does  not 
contain  any  serious  or  significant 
findings  related  to  its  financial 
management  system,  or  if  there  is  no 
recent  audit,  the  applicant  submitted  a 
letter  from  its  hidependent  Public 
Accountant  stating  that  its  financial 
management  system  complies  with  all 
applicable  regulatory  requirements.  The 
applicant  did  not  describe  how  it  would 
apply  its  financial  management  systems 
to  the  proposed  project,  or  it  did  not 
submit  a  tribal  resolution  or  other 
written  document  adopting  financial 
management  or  internal  control  policies 
and  procedines. 

(1  point  for  current  ICDBG  grantees) 
(2  points  for  new  applicants)  The 
applicant's  most  recent  audit  does  not 
contain  any  serious  or  significant 
findings  related  to  its  financial 
management  system,  or  if  there  is  no 
recent  audit,  the  apphcant  submitted  a 
letter  from  its  Independent  Public 
Accountant  stating  that  its  financial 
management  system  complies  with  all 
applicable  regulatory  requirements.  The 
applicant  did  not  describe  how  it  would 
apply  its  financial  management  systems 
to  the  proposed  project,  and  it  did  not 
submit  a  tribal  resolution  or  other 
written  dociunent  adopting  financial 
management  or  internal  control  policies 
and  procedures. 

(0  points  for  current  ICDBG  grantees 
or  new  applicants)  The  applicant's  most 
recent  audit  included  serious  or 
significant  findings  related  to  its 
financial  management  systems.  No  tribal 
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resolution  or  other  written  document 
adopting  financial  management  or 
internal  control  policies  and  procedures 
were  submitted  with  the  application, 
and  the  applicant  did  not  describe  how 
it  would  apply  its  financial  management 
systems  to  the  proposed  project. 

(d)  {2  points  for  current  ICDBG 
grantees)  (5  points  for  new  applicants) 
Procurement  and  Contract  Management. 

This  subfactor  evaluates  the  extent  to 
which  your  application  describes  how 
your  procurement  and  contract 
management  policies  and  procedures 
will  facilitate  effective  procurement  and 
contract  control  over  your  proposed 
project  and  meet  the  requirements  of  24 
CFR  part  85  and  24  CFR  part  1003.  You 
must  also  describe  how  you  will  apply 
your  procurement  and  contract 
management  systems  to  the  specific 
project  for  which  you  are  applying.  The 
application^  must  include  a  tribal 
resolution  or  other  written  document 
signed  by  the  appropriate  entity 
according  to  tribal  practices  that  adopts 
your  procurement  and  contract 
management  policies  and  procedures. 
The  application  will  also  be  rated  on  the 
seriousness  of  the  findings  related  to 
procurement  and  contract  management 
identified  in  your  most  recent  financial 
audit.  If  you  are  required  to  have  an 
audit  but  do  not  have  a  recent  audit,  you 
must  submit  a  letter  fi-om  your 
Independent  Public  Accountant  stating 
that  your  procurement  and  contract 
management  system  complies  with  all 
applicable  regulatory  requirements.  If 
you  are  not  required  to  haVe  an  audit, 
you  will  automatically  receive  points  for 
this  portion  of  the  subfactor. 

(2  points  for  current  ICDBG  grantees) 
(5  points  for  new  applicants)  The 
applicant  clearly  described  how  its 
procurement  and  contract  management 
policies  and  procedm-es  will  facilitate 
effective  procurement  and  contract 
control  over  the  proposed  project,  and 
meet  the  requirements  of  24  CFR  part  85 
and  24  CFR  part  1003.  A  tribal 
resolution  or  other  written  document 
signed  by  the  appropriate  entity 
according  to  tribal  practices  adopting 
procxu-ement  and  contract  management 
policies  and  procedures  were  included 
with  the  application.  The  applicant's 
most  recent  audit  does  not  contain  any 
serious  or  significant  findings  related  to 
its  procurement  and  contract 
management  system,  or  if  there  is  no 
recent  audit,  the  applicant  submitted  a 
letter  fi-om  its  Independent  Public 
Accountant  stating  that  its  procurement 
and  contract  management  system 
complies  with  all  applicable  regulatory 
requirements. 

(1  point  for  ciirrent  ICDBG  grantees) 
(4  points  for  new  applicants)  The 


applicants  most  recent  audit  does  not 
contain  any  serious  or  significant 
findings  related  to  its  procurement  or 
contract  management  system,  or  if  there 
is  no  recent  audit,  the  applicant 
submitted  a  letter  from  its  Independent 
Public  Accoxmtant  stating  that  its 
prociirement  and  contract  management 
system  complies  with  all  applicable 
regulatory  requirements.  The  applicant 
did  not  describe  how  it  would  apply  its 
procurement  and  contract  management 
systems  to  the  proposed  project,  or  it 
did  not  submit  a  tribal  resolution  or 
other  written  document  adopting 
procurement  and  contract  management 
policies  and  procedures. 

(0  points  for  current  ICDBG  grantees 
or  new  applicants)  The  applicant's  most 
recent  audit  included  serious  or 
significant  findings  related  to  its 
procurement  and  contract  management 
systems.  No  tribal  resolution  or  other 
written  document  adopting 
procurement  or  contract  management 
policies  and  procedures  were  submitted 
with  the  application,  and  the  applicant 
did  not  describe  how  it  would  apply  its 
procurement  and  contract  management 
systems  to  the  proposed  project. 

(2)  (10  points  for  current  ICDBG 
grantees)  [0  points  for  new  applicants) 
Past  Performance. 

HUD  will  evaluate  your  experience  in 
producing  timely  products  and  reports 
in  any  previous  ICDBG  programs  for  the 
following  performance  measures.  HUD 
reserves  the  right  to  take  into  account 
your  past  performance  in  meeting 
performance  and  reporting  goals  on  any 
previous  ICDBG  awards. 

(a)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 
You  have  had  satisfactory  progress  in 
meeting  the  time  fi-ames  established  in 
the  HUD-approved  Implementation 
Schedule  for  the  ICDBG  Program. 

(2  points)  The  applicant  has  made 
satisfactory  progress  in  meeting  the 
timeframes  established  in  the 
implementation  schedule,  or  was 
behind  schedule  but  the  applicant  has 
an  approved  revised  implementation 
schedule  that  was  submitted  prior  to 
application  deadline. 

(0  points)  The  applicant  has  not  made 
satisfactory  progress  meeting  timeframes 
in  the  most  recently  approved 
implementation  schedule. 

(b)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 

(2  points)  The  applicant  has 
submitted  both  the  Annual  Status  and 
Evaluation  Reports  and  Federal  Cash 
Transaction  Reports  for  ICDBG 
programs  in  a  timely  manner. 

{1  point)  The  applicant  has  submitted 
either  the  Federal  Cash  Transaction 
Reports  or  the  Armual  Status  and 


Evaluation  Reports  for  ICDBG  programs 
in  a  timely  manner. 

(c)  (2  points  for  current  ICDBG 
grantees)  40  points  for  new  applicants) 
You  have  submitted  close-out 
documents  to  HUD  in  a  timely  manner. 
Close-out  documents  are  required  for 
the  ICDBG  Program  within  90  days  of 
the  date  it  is  determined  that  the  criteria 
for  close-out  at  24  CFR  1003.508  have 
been  met. 

(2  points)  The  applicant  submitted 
close-out  documents  to  HUD  in 
accordance  with  the  timefiame  and 
criteria  at  §  1003.508. 

(0  points)  The  applicant  has  not 
submitted  close-out  documents  to  HUD 
as  required  by  §  1003.508. 

(d)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 
You  have  submitted  annual  audits  in  a 
timely  fashion  in  accordance  with  the 
ICDBG  requirements  and  0MB  Circular 
A-133  and  its  compliance  supplements. 

(2  points)  The  applicant  has 
submitted  aimual  audits  in  accordance 
with  ICDBG  requirements  and  0MB 
Circular  A-133  and  its  compliance 
supplements.  If  the  applicant  has  only 
one  open  grant  and  it  has  not  been  a  full 
year  from  award  of  their  grant,  and  they 
have  not  been  required  to  submit  an 
audit  for  other  purposes,  the  applicant 
will  receive  2  points. 

(0  points)  The  applicant  has  not 
submitted  annual  audits  in  accordance 
with  ICDBG  requirements  and  OMB 
Circular  A-133  and  its  compliance 
supplements. 

(e)  (2  points  for  current  ICDBG 
grantees)  (0  points  for  new  applicants) 
You  have  resolved  in  a  timely  maimer 
ICDBG  monitoring  findings  and 
controlled  audit  findings  or  no  findings 
in  current  reports. 

(2  points)  The  applicant  resolved 
open  ICDBG  monitoring  findings  and 
controlled  audit  findings  in  a  timely 
manner.  If  there  were  no  open  audit  or 
ICDBG  monitoring  findings  (current 
grantees  only),  the  applicant  will 
receive  2  points. 

(0  points)  The  applicant  has  not 
resolved  open  ICDBG  monitoring 
findings  and  controlled  audit  findings 
in  a  timely  maiuier. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (20  Points) 

This  factor  addresses  the  extent  to 
which  there  is  a  need  for  the  proposed 
project  to  address  a  docimiented 
problem  among  the  intended 
beneficiaries. 

(1)  (5  points)  Your  application 
includes  documentation  demonstrating 
that  the  proposed  project  meets  an 
essential  community  development  need 
by  fulfilling  a  function  that  is  critical  to 
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the  continued  existence  or  orderly 
development  of  the  community. 

(2)  (15  points)  Your  project  benefits 
the  neediest  segment  of  the  population. 
The  criteria  for  this  sub-factor  varies 
according  to  the  type  of  project  for 
which  you  are  applying.  Please  note  that 
you  may  submit  data  that  are 
unpublished  and  not  generally  available 
in  order  to  meet  the  requirements  of  this 
section.  However,  to  do  so,  you  must 
submit  a  demographic  data  certification 
along  with  supporting  dociimentation  as 
described  in  Section  VIII  (A)  and 
(C)(ll).  For  documenting  persons 
employed  by  the  project,  you  do  not 
need  to  submit  a  demographic  data 
certification  and  corresponding 
documentation.  However,  you  do  need 
to  submit  information  that  describes  the 
nature  of  the  jobs  created  or  retained. 
Such  information  includes  but  is  not 
limited  to  proposed  job  descriptions, 
salaries  and  the  number  of  full-time 
equivalent  positions.  If  you  believe  jobs 
will  be  retained  as  a  result  of  the  ICDBG 
project,  include  information  that  show 
clearly  and  objectively,  that  jobs  will  be 
lost  without  the  ICDBG  project.  Jobs  that 
are  retained  only  for  the  period  of  the 
grant  will  not  count  under  this  rating 
factor. 

(a)  Public  Facilities  and 
Improvements  and  Economic 
Development'Projects. 

The  proposed  activities  benefit  the 
neediest  segment  of  the  population,  as 
identified  below.  For  economic 
development  projects,  you  may  consider 
beneficiaries  of  the  project  as  persons 
served  by  the  project  and/or  persons 
employed  by  the  project. 

(15  points)  85  percent  or  more  of  the 
beneficiaries  are  low-  or  moderate- 
income. 

(10  points)  At  least  75  percent  but  less 
than  85  percent  of  the  beneficiaries  are 
low-  or  moderate-income. 

(5  points)  At  least  55  percent  but  less 
than  75  percent  of  the  beneficiaries  are 
low-  or  moderate-income. 

(0  points)  Less  than  55  percent  of  the 
beneficiaries  are  low-  or  moderate- 
income. 

(b)  New  Housing  Construction, 
Housing  Rehabilitation,  Land 
Acquisition  to  Support  New  Housing, 
and  Homeovraership  Assistance 
Projects.  The  need  for  the  proposed 
project  is  determined  by  utilizing  data 
from  the  tiibe's  2003  IHBG  formula 
information.  The  ratio  is  based  on  the 
dollars  allocated  to  a  tribe  under  the 
IHBG  Program  for  Need  divided  by  the 
sum  of  the  niunber  of  AIAN  households 
in  the  following  categories: 

Annual  income  less  than  30%  of 
median  income; 


Annual  income  between  30%  and 
50%  of  median  income; 

Annual  income  between  50%  and 
80%  of  median  income; 

Overcrowded  or  without  kitchen  or 
plumbing; 

Housing  cost  burden  greater  than  50% 
of  annual  income; 

Housing  shortage  (Number  of  low- 
income  AIAN  households  less  total 
number  of  NAHASDA  and  Formula 
Current  Assisted  Stock). 

This  ratio  is  computed  for  each  tribe 
and  contained  in  Appendix  B  of  this 
NGFA. 

(15  points)  The  dollar  amoimt  for  the 
Indian  tribe  is  $400 — $699. 

(10  points)  The  dollar  amount  for  the 
Indian  tribe  is  $700 — $1,119. 

(5  points)  The  dollar  amount  for  the 
Indian  tribe  is  $1,120 — $1,199. 

(0  points)  The  dollar  amount  for  the 
Indian  ti-ibe  is  $1,200  and  higher,  or 
Appendix  B  of  this  NOFA  indicates  that 
the  Indian  trib^  has  no  AIAN 
households  experiencing  income  or 
housing  problems, 
(c)  Microenterprise  Programs. 
The  owner(s)  of  the  microenterprise 
must  be  low-  or  moderate-income  and 
the  majority  of  the  jobs  created  or 
retained  will  be  for  low-  or  moderate- 
income  persons.  To  evaluate  need,  the 
nature  of  the  jobs  created  or  retained 
will  be  evaluated.  The  owners  of  the 
microenterprises  are  low-  and  moderate- 
income  and: 

(15  points)  AH  employees  are  low-  or 
moderate- income. 

(10  points)  At  least  75  percent  but  less 
than  100  percent  of  the  employees  are 
low-  or  moderate-income. 

(5  points)  At  least  50  percent  but  less 
than  75  percent  of  the  employees  are 
low-  or  moderate-income. 

(0  points)  Less  than  50  percent  of  the 
employees  are  low-  and  moderate- 
income. 


Rating  Factor  3:  Soundness  of  Approach 
(35  Points) 


This  factor  addresses  the  quality  and 
anticipated  effectiveness  of  your 
proposed  project  in  meeting  the  needs 
you  have  identified  in  Rating  Factor  2 
and  the  commitment  to  sustain  your 
proposed  project.  The  populations  that 
were  described  in  demographics  that 
documented  need  should  be  the  same 
populations  that  vdll  receive  the 
primary  benefit  of  the  proposed  project. 

(1)  (14  points)  Description  of  and 
Rationale  for  Proposed  Project. 

(14  points)  The  proposed  project  is  a 
viable  and  cost  effective  approach  to 
address  the  needs  outiined  imder  Rating 
Factor  2  of  your  application.  The 
proposed  project  is  described  in  detail 
and  indicates  why  you  believe  the 


proposed  project  will  be  most  effective 
in  addressing  the  identified  need.  The 
application  includes  a  description  of  the 
size,  type  and  location  of  the  project; 
rationale  for  project  design;  and 
anticipated  cost  savings  due  to 
innovative  program  design  and/or 
construction  methods.  For  land 
acquisition  to  support  new  housing 
projects,  you  must  establish  that  there  is 
a  reasonable  ratio  between  the  number 
of  net  usable  acres  to  be' acquired  and 
the  number  of  low-  and  moderate- 
income  households  to  benefit  fit)m  the 
project. 

(9  points)  The  proposed  project  is  a 
viable  and  cost  effective  approach  to 
address  the  needs  outlined  under  Rating 
Factor  2  of  the  apphcation.  The  project 
is  described  in  detail  and  indicates  why 
you  believe  the  project  will  be  most 
effective  in  addressing  the  identified 
need.  The  application  includes  a 
description  of  the  size,  type  and 
location  of  the  project  as  well  as  a  strong 
rationale  for  project  design.  For  land 
acquisition  to  support  new  housing 
projects,  the  applicant  has  established 
that  there  is  a  reasonable  ratio  between 
the  number  of  net  usable  acres  to  be 
acquired  and  the  nmnber  of  low-  and 
moderate-income  households  to  benefit 
from  this  project. 

(5  pointsj  The  proposed  project  is  a 
viable  and  cost  effective  approach  to 
address  the  needs  outiined  imder  Rating 
Factor  2  of  the  apphcation.  The  project 
is  described  in  detail  and  indicates  why 
you  believe  the  project  will  be  most 
effective  in  addressing  the  identified 
need.  The  application  includes  a 
description  of  the  size,  type,  and 
location  of  the  project.  For  land 
acquisition  to  support  new  housing 
projects,  the  appUcant  has  established 
that  there  is  a  reasonable  ratio  between 
the  number  of  net  usable  acres  to  be 
acquired  and  the  number  of  low-  and 
moderate-income  households  to  benefit 
from  the  project. 

(0  points)  One  of  the  following 
appUes.  The  proposed  project  is  not  a 
viable  and  cost  effective  approach  to 
address  the  needs  outiined  imder  Rating 
Factor  2  of  the  application.  The 
proposed  project  is  not  described  in 
detail  with  an  indication  of  why  the 
apphcant  believes  the  project  will  be 
most  effective  in  addressing  the 
identified  need.  For  land  acquisition  to 
support  new  housing  projects,  the 
applicant  has  not  established  that  there 
is  a  reasonable  ratio  between  the 
nimiber  of  net  usable  acres  to  be 
acquired  and  the  number  of  low-  and 
moderate-income  households  to  benefit 
from  the  project. 

(2)  (5  points)  Budget  and  Cost 
Estimates. 
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The  quality,  thoroughness,  and 
reasonableness  of  the  proposed  project 
budget  are  documented.  Cost  estimates 
must  be  broken  down  by  line  item  for 
each  proposed  activity  and  documented. 
You  must  submit  doounentation  listing 
the  qualifications  of  the  person  who 
prepared  the  cost  estimate. 

(3)  (1  point)  HUD  Policy  Priorities 
Your  application  addresses  the  goals  for 
"hnproving  Our  Nation's 
Commimities",  one  of  HUD's  2003 
Policy  Priorities,  as  described  in  Section 
KDoftheNOFA. 

(4)  (15  points)  Commitment  to  Sustain 
Activities. 

Your  application  demonstrates  your 
commitment  to  sustain  youx  proposed 
activities.  The  information  provided  is 
sufficient  to  determine  that  the  project 
will  proceed  effectively. 

The  criteria  for  this  sub-factor  vary 
according  to  the  type  of  project  for 
which  you  are  applying. 

Public  Facilities  and  Improvement 
Projects. 

(15  points)  A  tribal  resolution  or  firm 
commitment  from  ^n  entity  other  than 
a  tribe  is  included  in  the  application 
that  adopts  the  operation  and 
maintenance  plan  and  conmiits  the 
necessary  funds  to  provide  for  these 
responsibilities.  The  operation  and 
maintenance  plan  is  included  in  the 
application  and  addresses  maintenance, 
repairs,  insurance,  replacement  reserves 
and  includes  a  cost  breakdown  for 
annual  expenses.  For  community 
buildings  only,  the  plan  also  ideritifies 
the  source  of  operating  funds  for  any 
recreation,  social  or  other  services  to  be 
provided.  In  the  case  where  a  tribe  will 
provide  the  funds,  a  tribal  resolution 
conunitting  these  funds  for  this  purpose 
is  included  in  the  application,  hi  the 
case  where  an  entity  other  than  the  tribe 
will  provide  the  funds,  a  letter  of 
commitment  committing  these  funds  for 
this  purpose  is  included  in  the 
application.  In  addition,  letters  of 
commitment  from  service  providers  are 
included  which  address  both  operating 
expenses  and  space  needs. 

(10  points)  A  tribal  resolution  or  firm 
commitment  from  an  entity  other  than 
a  tribe  is  included  in  the  application 
that  adopts  the  operation  and 
maintenance  plan  and  commits  the 
necessary  funds  to  provide  for  these 
responsibilities.  The  operation  and 
maintenance  plan  is  included  in  the 
application  and  addresses  most  of  the 
above  items  (maintenance,  repairs, 
insurance,  replacement  reserves)  but 
does  not  include  a  satisfactory  cost 
breakdovtra  for  aimual  expenses.  For 
community  buildings  only,  the  plan  also 
identifies  the  source  of  operating  funds 
for  any  recreation,  social  or  other 


services  to  be  provided.  In  the  case 
where  a  tribe  will  provide  the  funds,  a 
tribal  resolution  committing  these  funds 
for  this  purpose  is  included  in  the 
application.  In  the  case  where  an  entity 
other  than  the  tribe  will  provide  the 
funds,  a  letter  of  commitment 
committing  these  funds  for  this  purpose 
is  included  in  the  application.  In 
addition,  letters  of  commitment  from 
service  providers  are  included  which 
address  both  operating  expenses  and 
space  needs.  Information  provided  is 
sufficient  to  determine  that  the  project 
will  proceed  effectively. 

(5  points)  A  tribal  resolution  or  firm 
commitment  from  an  entity  other  than 
a  tribe  is  included  in  the  application 
that  adopts  the  operation  and 
maintenance  plan  and  commits  the 
necessary  funds  to  provide  for  these 
responsibilities  or  the  operation  and 
maintenance  plan  is  included  in  the 
application  and  addresses  most  of  the 
above  items  (maintenance,  repairs, 
insurance,  replacement  reserves)  is 
included.  For  community  buildings 
only,  letters  of  commitment  to  provide 
services  are  included  but  they  do  not 
address  operating  expenses  and  space 
needs.  In  addition,  no  tribal  resolution 
or  letter  of  commitment  is  provided  that 
commits  the  necessary  funds  for  any 
recreation,  social  or  other  services  to  be 
provided.  Information  provided  is 
sufficient  to  determine  that  the  project 
will  proceed  effectively. 

(0  points)  None  of  the  above  criteria 
is  met. 

(b)  New  Housing  Construction, 
Housing  Rehabilitation,  and 
Homeownership  Assistance  Projects. 

(15  points)  The  ongoing  maintenance 
responsibilities  are  clearly  identified  for 
the  tribe  and/or  the  participants,  as 
applicable.  Any  participant 
maintenance  responsibilities  are 
included  on  a  statement  to  be  signed  by 
the  participant  as  a  condition  of 
receiving  grant  assistance  and  the 
statement  to  be  used  is  included  in  the 
application.  If  the  tribe  or  another  entity 
is  assuming  maintenance 
responsibilities,  then  the  applicant  must 
submit  either  a  tribal  resolution  or  letter 
of  conmiitment  to  that  effect. 

(10  points)  Maintenance 
responsibilities  are  identified,  but 
lacking  in  detail,  and  the  above 
statement  (if  applicable)  to  be  signed  by 
the  participant,  or  the  tribal  resolution 
or  letter  of  commitment  regarding 
maintenance  responsibilities  is 
submitted. 

(5  points]  Tribal  maintenance 
responsibilities  are  identified  but 
peuticipant  responsibihties  are  either 
not  addressed  or  do  not  exist,  or  there 
is  no  tribal  resolution  or  letter  of 


commitment  or  statement  signed  by  the 
participant. 

(0  points)  None  of  the  above  criteria 
is  met. 

(c)  Economic  Development  Projects. 
You  must  include  inJformation  or 

documentation  which  addresses  or 
-  provides  all  of  the  following  in  the 
application:  a  description  of  the 
organizational  system  and  capacity  of 
the  entity  that  will  operate  the  business; 
documents  which  show  that  formal 
provisions  exist  for  separation  of 
government  functions  from  business 
operating  decisions,  an  operating  plan  ' 
for  the  project,  and  the  feasibility  and 
market  analysis  of  the  proposed 
business  activity  and  the  financial 
viability  of  the  project. 

Appropriate  documents  to  include  in 
the  application  to  address  these  items 
include: 

(i)  Articles  of  incorporation,  by-laws, 
resumes  of  key  management  positions 
and  board  members  for  the  entity  who 
will  operate  the  business. 

(ii)  Business  operating  plan. 

(iii)  Market  study  no  more  than  two 
years  old  and  which  has  been 
conducted  by  an  independent  entity. 

(iv)  Feasibility  study  no  more  than 
two  years  old  which  indicates  how  the 
proposed  business  will  captiu^  a  fair 
share  of  the  market,  and  which  has  been 
conducted  by  an  independent  entity. 

(v)  Detailed  cost  summary  for  the 
development  of  the  project. 

(vi)  Five  year  operating  or  cash  flow 
financial  projections. 

(vii)  For  the  expansion  of  an  existing 
business,  copies  of  financial  statements 
for  the  most  recent  three  years  (or  the 
life  of  the  business,  if  less  than  three 
years). 

(15  points)  All  above  documents- 
applicable  to  the  proposed  project  are 
included  in  your  application  and 
provide  evidence  that  the  project's 
chance  for  financial  success  is  excellent. 

(8  points)  All  or  most  of  the  above 
docvunents  applicable  to  the  proposed 
project  are  included  and  provide 
evidence  that  the  project's  chance  for 
financial  success  is  reasonable. 

(0  points)  Neither  of  the  above  criteria 
is  met. 

(d)  Microenterprise  Programs. 
You  must  include  the  following 

information  or  docimientation  in  the 
application  that  addresses  or  provides  a 
description  of  how  your  microenterprise 
program  will  operate.  Appropriate 
information  to  include  in  the 
application  to  address  program 
operations  includes: 

(i)  Program  description.  A  description 
of  your  microenterprise  program 
including  the  types  of  assistance  offered 
to  microenterprise  applicants  and  the 


types  of  entities  eligible  to  apply  for 
such  assistance. 

(ii)  Processes  for  selecting  applicants. 
A  description  of  your  processes  for 
analyzing  microenterprise  applicants' 
business  plans,  market  studies  and 
financial  feasibility.  For  credit 
programs,  you  must  describe  yom 
process  for  determining  the  loan  terms 
(i.e.  interest  rate,  maximmn  loan 
amount,  duration,  loan  servicing 
provisions)  to  be  offered  to  individual 
microenterprise  applicants. 

(15  points)  All  of  the  above 
infonnation  or  documentation 
applicable  to  the  proposed  project  are 
thoroughly  addressed  in  the  application 
and  the  chances  for  success  are 
excellent. 

(8  points)  All  or  most  of  the  above 
information  or  documentation 
applicable  to  the  proposed  project  are 
addressed  in  the  application  and  the 
chances  for  success  are  reasonable. 

(0  points)  Neither  of  the  above  criteria 
is  met. 

(e)  Land  Acquisition  Projects  to 
Support  New  Housing. 

Submissions  must  include  the  results 
of  a  preliminary  investigation 
conducted  by  a  qualified  independent 
entity  demonstrating  that  the  proposed 
site  has  suitable  soil  conditions  for 
housing  and  related  infrastructure, 
available  drinking  water,  access  to 
utilities,  vehicular  access,  drainage, 
nearby  social  and  community  services, 
and  no  knovra  environmental  problems. 

(15  points)  The  submissions  include 
all  of  {he  above-mentioned  items  and  all 
necessary  infrastructure  is  in  place. 

(8  points)  The  submissions 
demonstrate  that  the  proposed  site(s)  is/ 
are  suitable  for  housing  but  that  not  all 
necessary  infrastructure  is  in  place.  A 
detailed  description  of  resources  to  be 
used  and  a  detailed  implementation 
schedule  for  development  of  all 
necessary  infrastructure  demonstrates 
that  such  infrastructure,  as  needed  for 
proposed  housing  development,  will  be 
developed  in  time  for  such 
development,  but  no  later  than  two 
years  aJFter  site  purchase. 

(0  points)  Neither  of  the  above  criteria 
is  met. 

Rating  Factor  4:  Leveraging  Resources 
(10  Points) 

HUt)  believes  that  ICDBG  funds  can 
be  used  more  effectively  to  benefit  a 
larger  number  of  Native  American  and 
Alaska  Native  persons  and  communities 
if  projects  are  developed  that  use  tribal 
resources  and  resources  from  other 
entities  in  conjunction  with  ICDBG 
funds.  To  encourage  this,  we  will  award 
points  based  on  the  percentage  of  non- 
ICDBG  resources  provided  relative  to 
project  costs  as  follows: 
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Non-ICDBG  resources  to  project 
costs 


Less  ttian  5  percent 

At  least  5  percent  tnjt  less  than  10 

percent  

At  least  10  percent  but  less  ttian  15 

percent  

At  least  15  percent  tnit  less  ttian  20 

percent  

At  least  20  percent  but  less  ttwn  25 

percent  

25  percent  or  more 


Points 


0 
2 

4 

6 

8 
10 


Contributions  which  could  be 
considered  as  leveraged  resources  for 
point  award  include,  but  are  not  limited 
to:  tribal  trust  funds;  loans  from 
individuals  or  organizations;  state  or 
federal  loans  or  guarantees;  other  grants 
including  IHBG  (aka  NAHBG)  funds; 
donated  goods  and  services  needed  for 
the  project;  land  needed  for  the  project; 
and,  dfrect  administrative  costs.  With 
the  exception  of  land  acquisition,  funds 
that  have  been  expended  on  the  project 
prior  to  application  submission  will  not 
be  counted  as  leverage.  Applicants  are 
reminded  that  environmental  review 
requirements  imder  24  CFR  part  58 
apply  to  the  commitment  or  use  of  both 
ICDBG  and  non-ICDBG  funds  in  a 
leveraged  project.  See  section  IV  (B)(2) 
for  information  related  to  this 
requirement. 

Contributions  that  will  not  be 
considered  include,  but  are  not  limited 
to:  indirect  administrative  costs  as 
identified  in  0MB  Circular  A-87, 
attachment  A,  section  F;  contributions 
of  resources  to  pay  for  anticipated 
operations  and  maintenance  costs  of  the 
proposed  project;  and,  in  the  cases  of 
expansions  to  existing  facilities,  the 
value  of  the  existing  facility. 

To  be  considered  for  point  award. 
letters  of  firm  or  projected 
commitments,  memoranda  of 
imderstanding,  or  agreements  to 
participate  from  any  entity,  including 
the  tribe,  which  will  be  providing  a 
contribution  to  the  project,  must 
accompany  the  application. 

To  demonstrate  the  conunitment  of 
tribal  resources,  the  application  must 
contain  a  council  resolution  or  legal 
equivalent  that  identifies  and  commits 
the  tribal  resources  to  the  project, 
subject  to  approval  of  the  ICDBG 
assistance.  In  the  case  of  IHBG  (aka 
NAHBG)  hmds,  whether  the  tribe  or  a 
TDHE  administers  them,  an  approved 
IHP  must  identify  and  commit  the  IHBG 
(aka  NAHBG)  resources  to  the  project.  If 
the  tribe/TDHE  intends  to  include  the 
leveraged  commitment  in  a  future  HP, 
the  application  must  contain  a  council 
resolution  or  legal  equivalent  that 
identifies  and  commits  the  IHBG  (aka 


NAHBG)  resources  to  the  project  subject 
to  the  same  requirements  as  above. 

To  demonstrate  the  commitment  of 
public  agency,  foundation,  or  other 
private  party  resources,  a  letter  of 
commitment,  memorandum  of 
imderstanding,  and/or  agreement  to 
participate,  including  any  conditions  to 
which  the  contribution  may  be  subject, 
must  be  submitted  with  the  application. 
All  letters  of  commitment  must  include 
the  donor  organization's  name,  the 
specific  resource  proposed,  the  dollar 
amount  of  the  financial  or  in-kind 
resomre  and  method  for  valuation,  and 
the  purpose  of  that  resource  within  the 
proposed  project.  The  commiiment 
must  be  signed  by  an  official  of  the 
organization  legally  authorized  to  make 
commitments  on  behalf  of  the 
organization. 

HUD  recognizes  that  in  some  cases, 
firm  commitments  of  non-tribal 
resources  may  not  be  obtainable  by  your 
tribe  by  the  application  due  date.  For 
such  projected  resources,  your 
application  must  include  a  statement 
from  the  contributing  entity  that 
describes  why  the  finn  commitment 
cannot  be  made  at  the  current  time  and 
affirms  that  your  tribe  and  the  proposed 
project  meets  eligibihty  criteria  for 
receiving  the  resource.  In  addition,  a 
date  by  which  the  funding  decisions 
will  be  made  must  be  included.  This 
date  cannot  be  more  than  six  months 
from  the  anticipated  date  of  grant 
approval  notification  by  HUD.  Should 
IfUD  not  receive  notification  of  the  firm 
commitment  within  6  months  of  the 
date  of  grant  approval,  HUD  will 
recapture  the  grant  funds  approved  and 
will  use  them  in  accordance  with  the 
requirement  of  24  CFR  1003.102. 

In  addition  to  the  above  requirements, 
for  all  contributions  of  goods,  services 
and  land,  you  must  demonstrate  that  the 
donated  items  are  necessary  to  the 
actual  development  of  the  project  and 
include  comparable  costs  (or  time 
estimates,  if  appropriate)  that  support 
the  donation.  Land  valuation  must  be 
established  using  one  of  the  following 
methods  and  the  dociunentation  must 
be  contained  in  the  application:  a  site 
specific  appraisal  no  more  than  two 
years  old;  an  appraisal  of  a  nearby 
comparable  site  also  no  more  than  two 
years  old;  a  reasonable  extrapolation  of 
land  value  based  on  cvurent  area  realtor 
value  guides;  or.  a  reasonable 
extrapolation  of  land  value  based  on 
recent  sales  of  similar  properties  in  the 
same  area. 

Rating  Factor  5:  Comprehensiveness 
and  Coordination  (5  Points) 

This  factor  addresses  the  extent  to 
which  your  project  planning  and 
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proposed  implementation  reflect  a 
coordinated,  community-based  process 
of  identifying  and  addressing  needs 
including  assisting  beneficiaries  and  the 
program  to  achieve  self-sufficiency/ 
sustainability.  Please  note  that  the  Logic 
Model,  HUD  Form  96010,  does  not 
apply  to  Rating  Factor  5  under  the 
ICDBG  Program.  However,  applicants 
may  use  this  form  program  evaluation 
requirements  under  Rating  Factor  1(1) 
03)ofthisNOFA. 

(1)  (2  points)  The  application 
addresses  the  extent  to  which  you  have 
coordinated  your  activities  with  other 
organizations  that  are  not  directly 
participating  in  your  proposed  work 
activities  (not  project  partners  such  as 
those  listed  under  Rating  Factor  4: 
Leveraging),  but  with  which  you  share 
common  goals  and  objectives  and  are 
working  toward  meeting  these 
objectives  in  a  holistic  and 
comprehensive  manner.  For  example, 
your  project  is  consistent  with  and,  to 
the  extent  possible,  identified  in  the  IHP 
(One- Year  Financial  Resources 
Narrative;  Table  2,  Financial  Resources, 
Part  I.,  Line  IE;  and.  Table  2.  Financial 
Resources,  Part  11)  submitted  by  you  or 
on  your  behalf  for  the  IHBG  (aka 
NAHBG)  Program.  If  the  IHP  for  the 
IHBG  (aka  NAHBG)  program  year  that 
coincides  with  the  implementation  of 
the  ICDBG  proposed  project  has  not 
been  submitted,  you  must  provide  an 
assurance  that  when  submitted,  the  IHP 
will  specifically  reference  the  proposed 
project. 

(2)  (3  points)  Your  proposed  project 
will  accomplish  measurable  outcomes 
such  as  number  of  jobs  created  or 
obtained;  education  or  job  training 
opportunities  provided,  increased 
economic  self-sufficiency  of  recipients 
of  program  beneficiaries;  increased 
homeownership  rates;  and,  reduction  of 
drug-related  crime  or  health  related 
hazards. 

Vm.  Application  Submission 
Requirements ' 

(A)  Demographic  Data 

You  may  submit  data  that  are 
luipublished  and  not  generally  available 
in  order  to  meet  the  requirements  of  this 
section.  You  must  certify  that: 

(1)  Generally  available,  published 
data  are  substantially  inaccurate  or 
incomplete; 

(2)  Data  provided  have  been  collected 
systematically  and  are  statistically 
reliable; 

(3)  Data  are,  to  the  greatest  extent 
feasible,  independently  verifiable;  and 

(4)  Data  differentiate  between 
reservation  and  BIA  service  area 
populations,  when  applicable. 


(B)  Publication  of  Community 
Development  Statement 

You  must  prepare  and  publish  or  post 
the  community  development  statement 
portion  of  your  application  according  to 
the  citizen  participation  requirements  of 
1003.604. 

(C)  Application  Submission 

Your  application  must  contain  the 
items  listed  below. 

1.  Standard  Form  for  Application  for 
Federal  Assistance  (HUD-424). 

2.  Drug-Free  Workplace  Certification 
(HUD-50070). 

3.  Applicant/Recipient  Disclosure/ 
Update  Report  (HUD-2880). 

4.  Certification  Regarding  Debarment ' 
and  Suspension  (HUD-2992). 

5.  Acknowledgement  of  Application 
Receipt  (HUD-2993). 

If  the  application  has  been  submitted 
by  a  tribal  organization  as  defined  in  24 
CFR  1003.5(b),  on  behalf  of  an  Indian 
tribe,  you  must  submit  concurring 
resolutioiis  from  the  Indian  tribe  stating 
that  the  tribal  organization  is  applying 
on  the  tribe's  behalf. 

The  other  required  items  are  as 
follows: 

6.  Community  Development 
Statement  that  includes: 

(a)  Components  that  address  the 
general  threshold  requirement  and  the 
relevant  project  specific  thresholds  and 
rating  factors; 

(b)  A  schedule  for  implementing  the 
project  (form  HUD-4125, 
Iihplementation  Schedule);  and 

(c)  Cost  information  for  each  separate 
project,  including  specific  activity  costs, 
administration,  planning,  technical 
assistance,  and  total  HUD  share  (form 
HUD-^123,  Cost  Summary); 

7.  Certifications  (form  HUD  4126); 

8.  A  map  showing  project  location,  if 
appropriate; 

9.  If  the  proposed  project  will  result 
in  displacement  or  temporary 
relocation,  a  statement  that  identifies: 

(a)  The  number  of  persons  (families, 
individuals,  businesses,  and  nonprofit 
organizations)  occupying  the  property 
on  the  date  of  the  submission  of  die 
application  (or  date  of  initial  site 
control,  if  later); 

(b)  The  number  to  be  displaced  or 
temporarily  relocated; 

(c)  The  estimated  cost  of  relocation 
payments  and  other  services; 

(d)  The  source  of  funds  for  relocation; 
and 

(e)  The  organization  that  will  carry 
out  the  relocation  activities; 

10.  If  applicable,  evidence  of  the 
disclosure  required  by  24  CFR 
1003.606(e)  regarding  conflict  of 
interest. 


11.  If  applicable,  the  demographic 
data  certification  described  in  Section 
VIII(A)  and  VII,  Rating  Factor  2  of  this 
NOFA.  The  data  accompanying  the 
certification  must  identify  the  total 
number  of  persons  benefiting  -from  the 
project  and  the  total  number  of  low-  and 
moderate-income  persons  benefiting 
from  the  project.  Supporting 
documentation  must  include  a  sample 
copy  of  a  completed  survey  form  and  an 
explanation  of  the  methods  used  to 
collect  the  data,  and  a  listing  of  incomes 
by  household. 

Optional  submissions  are: 

12;  Client  Comments  and  Suggestions 
(HUD-2994). 

13.  Logic  Model,  HUD-96010. 

14.  Surveying  Ensuring  Equal 
Opportunity  for  Applicants,  HUD- 
23004. 

IX.  Public  Access,  Documentation  and 
Disclosure 

A.  Section  102  of  HUD  Reform  Act. 
Applicant  Debriefing,  Documentation 
and  Public  Access  Requirements 

Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
(HUD  Reform  Act)  and  the  regulations 
codified  in  24  CF^  part  4,  subpart  A, 
contain  a  number  of  provisions  that  are 
designed  to  ensure  greater 
accountability  and  integrity  in  the 
provision  of  certain  types  of  assistance 
administered  by  HUD.  On  January  14, 
1992,  HUD  published  a  notice  that  also 
provides  information  on  the 
implementation  of  Section  102  (57  FR 
1942).  The  documentation,  public 
access,  and  disclosure  requirements  of 
Section  102  apply  to  assistance  awarded 
imder  this  NOFA  as  follows: 

(1)  Documentation,  public  access  and 
disclosure  requirements.  HUD  will 
ensure  that  documentation  and  other 
information  regarding  each  application 
submitted  pursuant  to  this  NOFA  are 
sufficient  to  indicate  the  basis  upon 
which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  five- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regiilations  (24 
CFR  part  15). 

(2)  HUD  Form  2880.  HUD  will  make 
available  to  the  public  for  five  years  all 
applicant  disclosure  reports  (HUD  Form 
2880)  submitted  in  coimection  with  this 
NOFA.  Update  reports  (also  reported  on 
HUD  Form  2880)  will  be  made  available 
along  with  the  applicant  disclosure 
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reports,  but  in  no  case  for  a  period  of 
less  than  three  years.  All  reports,  both 
applicant  disclosures  and  updates,  will 
be  made  available  in  accordance  with 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  HUD's  implementing 
regulations  (24  CFR  part  5). 

(3)  Publication  of  Recipients  of  HUD 
Funding.  HUD's  regulations  at  24  CFR 
part  4  provide  that  HUD  will  publish  a 
notice  in  the  Federal  Register  to  notify 
the  public  of  all  decisions  made  by  the 
Department  to  provide: 

(i)  Assistance  subject  to  Section  102(a) 
of  the  HUD  Reform  Act;  and/or 

(ii)  Assistance  provided  through 
grants  or  cooperative  agreements  on  a 
discretionary  (non-formula,  non- 
demand)  basis,  but  that  is  not  provided 
on  the  basis  of  a  competition. 

(4)  Debriefing.  Beginning  30  days  after 
the  awards  for  assistance  are  publicly 
announced  band  for  at  least  120  days 
after  awards  for  assistance  are 
announced  publicly,  HUD  will  provide 

a  debriefing  to  any  applicant  requesting 
one  on  their  application.  All  debriefing 
requests  must  be  made  in  writing  or  by 
email  by  the  authorized  official  whose 
signature  appears  on  the  HUD-424  or 
his  or  her  successor  in  office,  and 
submitted  to  the  Area  Office  you 
submitted  your  application  to. 
Information  provided  during  a 
debriefing  will  include,  at  a  minimiiTn, 
the  final  score  you  received  for  each 
rating  factor,  final  evaluator  comments 
for  each  rating  factor,  and  the  final 
assessment  indicating  the  basis  upon 
which  assistance  was  provided  or 
denied. 


B.  Section  103  of  the  HUD  Reform  Act 

HUD's  regidations  implementing 
Section  103  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3537a), 
codified  in  24  CFR  part  4,  subpart  B, 
section  4.26(2)(c)  et  seq.  and  4.28  apply 
to  this  funding  competition.  The 
regulations  continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions  or  from  otherwise  giving  any 
applicant  an  unfafr  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  202- 
708-3815.  (This  is  not  a  toU-fiw 
number.)  HUD  employees  who  have 
specific  program  questions  should 
contact  the  appropriate  field  office 
counsel  or  Headquarters  coimsel  for  the 
program  to  which  the  question  pertains. 

X.  Error  and  Appeals 

Judgments  made  within  the 
provisions  of  this  NOFA  and  the 
program  regulations  (24  CFR  part  1003) 
are  not  subject  to  claims  of  error.  You 
may  bring  arithmetic  errors  in  the  rating 
and  ranking  of  applications  to  the 
attention  of  the  Area  ONAPs  within  30 


days  of  being  informed  of  your  score.  If 
an  arithmetic  error  was  made  in  the 
application  review  and  rating  process 
that,  when  corrected,  would  result  in 
the  award  of  sufficient  points  to  warrant 
the  funding  of  an  otherwise  approvable 
project,  the  Area  ONAPs  may  fund  that 
project  in  the  next  funding  round 
without  further  competition. 

Appendix  A:  Forms 

The  non-standard  forms,  which 
follow,  are  required  for  your  ICDBG 
application. 

Appendix  B:  Data  To  Determine  Need 
for  Factor  2  (for  Applicants  for  New 
Housing  Construction.  Housing 
Rehabilitation,  Land  Acquisition  To 
Support  New  Housing,  and 
Homeownership  Assistance  Projects) 

For  Applicants  submitting 
applications  for  New  Housing 
Construction,  Housing  Rehabilitation, 
Land  Acquisition  to  Support  New 
Housing,  and  Homeownership 
Acquisition  Projects:  The  need  for  the 
proposed  project  for  Factor  2  is 
determined  by  utilizing  data  from  the 
tribe's  2003  IHBG  formula  information. 
The  data  is  contained  in  Appendix  B. 
Should  you  disagree  with  Uiis 
information,  please  consult  the  IHBG 
formula  customer  service  center  at  (800) 
410-8808  for  the  process  for  challenging 
EHBG  formula  data. 

Dated:  July  7,  2003. 

Michael  M.  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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APPENDIX   A 

Application  for 
Foderal  Assistance 


U.S.  D»partmMit  of  Housing 
and  Urtian  D«v»lopment 


0MB  Approval  No.2501-0017  (txp.  03/31/2005) 


2.  Date  Submitted 


1.  Type  of  Submission 

n  Applicatton  |     |  Preapplkation 


3.  Date  and  Time  Received  by  HUO 


4.  HUD  Applcation  Number 


5.  Existing  Grant  Number 


7.  Applicanf  s  Legal  Name 


6.  Applicant  Identification  Number 


9.  Address  (give  city,  county,  State,  and  zip  code) 

A.  Address: 

B.  aty. 

C.  County: 

D.  State; 

E.  Zip  Code: 


8.  Organizational  Unit 


1 3.  Type  of  Appiicalion 

jNew  fj       Continuation  1^   Renewal        {^ 


If  Revision,  enter  appropriate  letters  in  bax(es)  [H  n 
A.  Increase  Amount  8.  Decrease  Amount  C.  Increase  Duration 
0.  Decrease  Duration  E.  Other  (Specify) 


11.  Employer  Idenfilication  Number  (EIN)  or  SSN 


Revision 


15.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number 

TiUe: 
Component  Title: 


17.  Areas  affected  by  Program  (boroughs,  cities,  counties.  States. 
Indian  Reservation,  etc.) 


1Sa.  Proposed  Program  start  date 


18b.  Proposed  Program  ervj  date 


10.  Name.title, telephone  number, fax  numtier,  and  e-ntail  of  the  person  to  be 
contacted  on  matters  involving  this  application  (including  area  codes) 

A.  Name: 

B.  Title: 

C.  Ptwne: 

D.  Fax: 

E.  E-mail: 


T 


12.  Type  of  Applicant  (enter  appropriate  letter  in  box) 

A.  State  I.  University  or  CoBege 

B.  County  ^  J.  irtdian  Tribe 

C.  Munldpal  K.  Tribaily  Designated  Housing  Entity  (TDHE) 

D.  Townsh^  L.  Individual 

E.  Interstate  M.  Profit  Organization 

F.  Intemfiuniejpal  N.  Non-profit 
6.  Special  District  O.  Pubic  Housing  Authority 
H.  Independent  School  District  P.  other  (Speofy) 


14.  Name  of  Federal  Agency 

U.S.  Department  of  Housing  and  Urban  Development 


16.  Descriptive  Title  of  AppCcanrs  Program 


19a.  Congressional  Oistrk:ts  of  Applicant 


20.  Estimated  Funding:  Applicant  inust  complete  the  Funding  Matrix  on  ^age  2. 


19b.  Congressional  Districts  of 
Program 


21  Is  Application  subject  to  review  by  State  Executive  Order  12372  Process? 

A.  Yes  ^     This  preapplication/applicatlon  was  made  available  to  the  State  Executive  Order  12372  Process  for  review  on:  Date_ 

B.  No 


I 


Program  is  not  covered  by  E.0. 12372 

Program  has  not  been  selected  by  State  for  review. 

IT 


22  Jsthe  Applicant  delirxjuent  on  any  Federal  detrt? 
I     I   Yes  If  "Yes,"  explain  below  or  attach  an  explanation. 


No 


Pievious  versions  Of  HUD-424  and  424-M  are  obsotete  Page  1  of  2 


form  HUO-424  (01/2003) 
ref.  0MB  Circular  A-1 02 
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Funding  Matrix 


TTwapplicart  must  provkte  the  funding  mat*  «h«««betoi».Wlnfle«*p«^ 
requestad,  and  compMs  Ow  Mrtfication*. 


Grant  Program* 


HUD 
Shaia 


Grand  Total* 


Applicant 
ktetch 


i 


OlharHUD 
Funds 


^IwrFedaca       Stata 


Share 


For  FHIPs,  show  both  initiative  and  component 


Shara 


Local/Tribal 
Share 


Other 


Program 


Total 


Certifications  — "^ — • 

I  certity.  to  the  I)e8t  of  my  l^nowtedge  and  tjefief,  that  no  Federal  appropriated  fund,  have  been  paid;  or  will  l)e  ^^ 
of  the  appllcam,  to  any  person  kx  influencing  or  attenvlino  to  intkience  an  officer  or  ernployee  of  an  agency,  a  Member  or 
Congress,  an  officer  or  employee  of  Congress,  or  an  employee  Of  a  Member  of  Ctow*«.  in  connection  wi*^ 
of  this  Federal  grant  or  its  extension,  renewal,  amendment  or  modificaliort  Iffundsother  than  Federal  appropriated  funds  have 
or  will  be  paid  for  inthjencing  or  attempting  to  inlHience  the  persons  listKJ  above.  I  sha«  oxnpletB  and  subma  S&ndartf  F^ 
Disclosure  Foni)  to  Report  Lobt)yw.O   I  certify  that  I  shall  requlra  all  sub  awjrts  at  all  tiers  (including  sub^ranls  and  cor*acts)  to 
similarty  certify  and  disclose  acoonHngly. 

Federally  recognized  Indian  Tribes  and  trfcally  designated  housing  entities  (TDHEs)  established  by  Feder^^ 

as  a  result  of  the  exenase  of  the  tribe-s  sovereign  power  are  excluded  «nom  covwage  of  the  Byrd  Amendment  but  State^ecoj^ 
tribes  and  TDHEs  established  under  State  law  are  not  excluded  from  the  statute's  coverage 

This  application  incorporate*  ttw  Assurances  and  Carlifications  (HUM24B)  attached  to  this  aMcation  or  renews  and  incarporates  for 
ttiefijnding  you  are  seeWng  the  Assurances  and  CertificaHoosoi^^  To  ths  beet  of  my  knowledge  and  belief .  al 

iri«omMtion  in  this  app«cation  is  tnje  and  correct  and  constitutes  material  representation  of  feK*  1,^ 
Itie  agreement 


23.  Signatuie  of  Authorized  Official 


rate 


(printed) 


Date  (mm/dd/yyyy) 


Previous  versions  of  HU0424  and  42444  are  obsolete. 


Paga2af2 
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Certification  for 

a  Drug-Free  Worlcplace 


U.S.  Oapartnwnt  of  Housing 
and  UrtMUi  D«v«lopm*nt 


AppiieaniNaine 


PregiainMctlvtty  RecaMng  Fedsral  Giant  Funding 


Acting  on  behalf  of  the  above  named  Applicant  as  its  Authorized  Official,  I  make  the  following  certifications  and  agreements  to 
the  Department  of  Housing  and  Urban  Development  (HUD)  regarding  the  sites  listed  below: 


I  certify  that  the  above  named  Applicant  will  or  will  continue 
to  provide  a  drug-free  workplace  by: 

a.  Publishing  a  statement  notifying  employees  that  the  un- 
lawful manufacture,  distribution,  dispensing,  possession,  or  use 
of  a  controlled  substance  is  prohibited  in  the  Applicant's  work' 
place  and  specifying  the  actions  that  will  be  taken  against 
employees  for  violation  of  such  prohibition. 

b.  Establishing  an  on-going  drug-free  awareness  program  to 
inform  employees  — 

"^^     (1)     The  dangers  of  drug  abuse  in  the  workplace; 

(2)  The  Applicant's  policy  of  maintaining  a  drug-free 
workplace; 

(3)  Any  available  drug  counseling,  rehabilitation,  and 
employee  assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  employees 
for  drug  abuse  violations  occurring  in  the  workplace. 

c.  Making  it  a  requirement  that  each  employee  to  be  engaged 
in  the  performance  of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  a.; 

d.  Notifying  the  employee  in  the  statement  required  by  para- 
graph a.  that,  as  a  condition  of  employment  under  the  grant,  the 
employee  will  — 


(1)  Abide  by  the  terms  of  the  sutemeat;  and 

(2)  Notify  the  employer  in  writing  of  his  or  her  convic- 
tion for  a  violation  of  a  criminal  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar  days  after  such  conviction; 

e.  Notifying  the  agency  in  writing,  within  ten  calendar  days 
after  receiving  notice  under  subparagraph  d.(2)  from  an  em- 
ployee or  otherwise  receiving  actual  notice  of  such  conviction. 
Employers  of  convicted  employees  must  provide  notice,  includ- 
ing position  title,  to  every  grant  officer  or  other  designee  on 
whose  grant  activity  the  convicted  employee  was  working, 
unless  the  Federalagency  has  designated  a  central  point  for  the 
receipt  of  such  notices.  Notice  shall  include  the  identification 
number(s)  of  each  affected  grant; 

f.  Taking  one  of  the  following  actions,  within  30  calendar 
days  of  receiving  notice  under  subparagraph  d.(2),  with  respect 
to  any  employee  who  is  so  convicted  — 

(1)  Taking  appropriate  personnel  action  against  such  an 
employee,  up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfacto- 
rily in  a  drug  abuse  assistance  or  rehabilitation  program  ap- 
proved for  such  purposes  by  a  Federal.  State,  or  local  health,  law 
enforcement,  or  other  appropriate  agency; 

g.  Making  a  good  faith  effort  to  continue  to  maintain  a  drug- 
free  workplace  through  implementation  of  paragraphs  a.  thru  f. 


2.  Sites  r^r  Work  PerfomMncc.  The  Applicant  shall  list  (on  separate  pages)  the  site(s)  for  the  perforaiaoce  of  work  done  in  connection  with  the 
HUD  funding  of  the  program/activity  shown  above:  Place  of  Performance  shall  include  the  street  address,  city,  county.  State,  and  zip  code. 
Identify  each  sheet  with  the  Applicant  aame  and  address  and  the  program/activity  receiving  grant  funding.) 


»  , 


Checfchew|      [tfttwe  are  <»oi1qalace8  on  We  that  are  not  MentWed  on  ttw  attached  sheets. 


I  hereby  certify  that  all  the  information  stated  herein,  as  well  as  any  informatioa  provided  in  the  accompaniment  herewith,  is  true  and  accurate. 
Warning:  HUO  will  prosacute  false  claims  and  statements.  Conviction  may  result  in  criminal  and/or  civil  penalties. 
(18U.S.C.  1IX)1, 1010, 1012;  31  U.S.C.  3729, 3802) 


N«M  <x  AuUmtaad  Official 

TWe 

agnafen 

X 

OaH 

a 
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Certification  Regarding 
Debarment  and  Suspension 


U.S.  Dcpwtnwnt  of  Housing 
and  UrtMn  Dawiopnwnt 


CertlflcatiM  A:  Ccrdllartlon  RegarAng  MMnncnt,  Snspension.  and 
Other  Respmsibility  Matters  -  Primary  Covered  Transactions 

1.  The  prospective  primary  paitic^>ant  certifies  to  the  best  of  its  knowl- 
edge and  belief  that  ite  principals; 

a.  Are  not  presently  debarred,  suspended,  pn^wsed  for  debarment, 
declared  ineligible,  or  voluntarily  excluded  ftom  coveted  transactions 
by  any  Federal  debarment  or  agency; 

b.  Have  not  wiihin  a  three-year  period  preceding  this  proposal, 
been  convicted  of  or  had  a  civil  judgment  rendered  against  them  for 
commission  of  fraud  or  a  criininal  offense  in  connection  with  obtain- 
ing, attempting  to  obtain,  or  performing  a  public  (Federal.  State,  or 
local)  transaction  or  contract  under  a  public  transaction;  violation  of 
Federal  or  State  antitrust  statutes  or  commission  of  embezzlement,  theft, 
forgery,  bribery,  falsification,  or  destruction  of  reconli.  making  false 
statements,  or  receiving  stolen  property; 

c.  Are  not  presently  indicted  for  or  otherwise  criminally  or  civilly 
charged  by  a  governmental  entity  (Federal.  Sute,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph  (l)(b)  of 
this  certification;  and 

d.  Have  not  within  a  three-year  period  preceding  this  application/ 
proposal  had  one  ot  more  public  transactions  (Federal,  State,  or  local) 
terminated  for  cause  or  default 

2.  Where  the  prospective  primary  participant  is  unable  to  certify  to 
any  of  rtie  sutements  in  this  certification,  such  prospective  participant 
shall  attach  an  explanation  to  this  proposal. 

Instrucdoiu  for  Certification  (A) 

1.  By  signing  and  submitting  this  proposal,  the  prospective  primary 
participant  is  providing  the  certification  set  out  below. 

2.  The  inability  of  a  person  to  provide  the  certification  required  below 
will  not  necessarily  result  in  denial  of  panicipation  in  this  covered 
transaction.  The  prospective  participant  shall  submit  an  explanation 
<rf  why  it  cannot  provide  the  certification  set  out  below.  The  certifi- 
cation or  explanation  will  be  considered  in  connection  with  the 
department  or  agency's  determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the  prospective  primary  participant  to 
furnish  a  certification  or  an  explanation  shall  disqualify  such  person 
from  panicipation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a  material  representation  of  fact 
upon  which  reliance  was  place  when  the  department  or  agency  deter- 
mined to  enter  into  this  transaction.  If  it  is  later  determined  that  the 
prospective  primary  participant  knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies  available  to  the  Federal 
Government,  the  department  or  agency  may  terminate  this  transaction 
for  cause  of  default 


4.  The  prospective  primary  participant  shall  provide  immcditte  writ- 
ten notice  to  the  department  or  agency  to  whom  this  proposal  is 
submitted  if  at  any  time  the  prospeaive  primary  participant  learns  that 
its  certification  was  erroneous  when  submitted  or  has  become  errone- 
ous by  reason  of  changed  circumstances. 

5.  The  terms  covered  trans*ctien,  debarred,  caspOMled,  ineligible 
lower  tier  covered  traiitactioa,  partidpant,  person,  prinary  cov- 
ered tranaactioB,  principal,  proposal,  and  voluntarily  excluded,  as 
used  in  this  clause,  have  the  meanings  set  out  in  the  Definitions  and 
Coverage  sections  of  the  rules  implementing  Executive  Order  12549. 
You  may  contact  the  department  or  agency  to  which  this  proposal  is 
being  submitted  for  assistance  in  obtaining  a  copy  of  these  regnlations. 

6.  The  prospecUve  primary  participant  agrees  by  submitting  thi» 
proposal  that,  sJkxiId  the  proposed  covered  transaaion  be  entered  into, 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  the  dq>artiDem  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the  clause  tided  "Certification 
Regarding  Debarment.  Suspension.  Ineligibility  and  Voluntary  Exclu- 
sion -  Lower  Tier  Covered  Transaction."  pmvided  by  the  department 
or  agency  entering  into  this  covered  transaction,  without  modification, 
in  all  lower  uer  covered  transactions  and  in  all  solicitations  for  lower 
tier  covered  transactions. 

8.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it 
is  not  debarred,  suspended,  ineligible,  or  volunurily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  this  eligibility  of  its  principals.  Each  participant  may,  but 
is  not  required  to.  check  the  Nonprocurement  List. 

9.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The  knowledge  and  information 
of  a  participant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized  under  paragraph  (6)  of  these 
instructions,  if  a  participant  in  a  covered  oansaction  knowingly  enter* 
into  a  lower  tier  covered  transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded  from  participation  in  tfiis 
transaction,  in  addition  to  other  remedies  available  to  the  Federal 
Ciovemment.  the  departOMnt  or  agency  may  terminate  this  transaction 
for  cause  of  default. 


E«9elaC2 
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Ccrtiflcatkiii  B:  Cerliflcatioa  Regarding  Debannent,  Saspa^ioa,  ladi- 
^biStf  and  Voiontary  ExduEkw  -  Lotrer  Tier  Covered  Trmactions 

1.  The  prospective  lower  tier  participanr  certifies,  by  submission  of 
this  proposal,  that  neither  it  nor  its  principals  is  presently  debarred, 
suspended,  proposed  for  debarment,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  transaction  by  any  Federal  depart- 
ment or  agency. 

2.  Where  the  prospective  lower  tier  participant  is  unable  to  certify  lo 
any  of  the  statements  in  this  certification,  such  prospective  participant 
shall  attach  an  explanation  to  this  proposal. 

Instmctioiis  for  Ccrtifkatioa  (B> 

1.  By  signing  and  subniitting  this  proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a  material  repiesentation  of  fact 
upon  which  reliance  was  placed  when  this  transaction  was  entered  into. 
If  it  is  later  determined  that  the  prospective  lower  tier  participant 
Icnowingly  rendered  an  erroneous  certification,  in  addition  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
ageiKy  with  which  this  transaction  originated  may  pursue  available 
remedies,  including  suspension  and/ur  debarment. 

3.  The  prospective  lower  tier  participant  shall  provide  immediate 
written  notice  to  the  person  to  which  this  proposal  is  subrained  if  at  any 
time  the  prospective  lower  tier  participant  learns  that  its  certification 
was  erroneous  when  submitted  or  has  become  erroneous  by  reason  of 
changed  circumstaiKes. 

4.  The  terms  covered  transaction,  debarred,  suspended,  ineligible, 
lower  tier  covered  transaction,  participant,  person,  primar>'  cov- 
erfd  transaction,  principal,  proposal,  and  voluntarily  excluded,  as 

used  in  this  clause,  have  the  meanings  set  out  in  the  Defmitions  and 
Coverage  sections  of  rules  implementing  Executive  Order  12549.  You 
may  contact  the  person  to  which  this  proposal  is  submitted  for  assis- 
tance in  obtaining  a  copy  of  these  regulations. 


5.  The  prospective  lower  tier  participant  agrees  by  submitting  this 
proposal  that,  should  the  proposed  covered  transaction  be  entered  into, 
it  shall  not  knowingly  enter  into  any  lower  tier  covered  transaction 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  excluded  from  participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  this  trans- 
action originated 

6.  The  prospective  lower  tier  participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  this  clause  titled  "Certification 
Regarding  Debarment,  Suspension,  Ineligibility  and  Voluntary  Exclu- 
sion -  Lower  Tier  Covered  Transaction,"  without  modi5cation,  in  all 
lower  tier  covered  transactions  and  in  all  solicitations  for  lower  tier 
covered  transactions. 

7.  A  participant  in  a  covered  transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower  tier  covered  transaction  that  it 
is  not  debarred,  suspended,  ineligible,  ur  voluntarily  excluded  from  the 
covered  transaction,  unless  it  knows  that  the  certification  is  erroneous. 
A  participant  may  decide  the  method  and  frequency  by  which  it 
determines  the  eligibility  of  its  principals.  Each  participant  may,  but 
is  not  required  to,  check  the  .Sonprocurement  List. 

8.  Nothing  contained  in  the  foregoing  shall  be  construed  to  require 
establishment  of  a  system  of  records  in  order  to  tender  in  good  faith  the 
cenification  required  by  this  clause.  The  knowledge  and  information 
of  a  participant  is  not  required  to  exceed  that  which  is  normally 
possessed  by  a  prudent  person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under  paragraph  (5)  of  these 
instructions,  if  a  participant  in  a  lower  covered  transaction  knowingly 
enters  into  a  lower  tier  covered  transaction  with  a  person  who  is 
suspended,  debarred,  ineligible,  or  voluntarily  excluded  from  partici- 
pation in  this  transaction,  in  addition  to  other  remedies  available  to  the 
Federal  Government,  the  department  or  agency  with  which  this  trans- 
action originated  may  pursue  available  remedies  including  suspension 
and/or  debarment. 


Appficant 


Signature  of  Auttxirizdd  Codifying  OMcist 


Date 


TMe 
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Certifications 

Indian  Communrty  Development 
Block  Grant  (ICDBG) 


U.8.  DapartmMit  of  Homing 
and  UrtMn  Devetopment 

Offc«  of  Public  and  Indian  Housing 


OMB  Approval  No.  2577-0191 
(•xp.  5/31/2003) 


^"ihKsX^^lTi^;^  taS°i^^^n.^  t"^^^^  r,^  '''  '^'^^'  '"<='"*"9  ^  «"'•  fer  reviewing  ln«aK:««. 

requirements  and  application  submission  requiTeS   A^  i«n,™^2e  oeoe  altS^Z^n^^^^  '^*'  "'"'"*""'  ^^"^  •'«'"*'"> 

•pplicanfs  response  to  the  criteria  for  rating  the  app"Sfio^KtoS°rsesse^ai^HU[f^^^  *^''  "*  P^*™"»'y '°  ^^  ^^lew  of  the 

proper  use  o«  Federal  dolars.  Responses  to  the  <J^  are  req^^^^le^  tS  oT^  ^1,^  monMonng  grants  to  ensure  that  grantees  are  making 
101-235)  as  an>ended  t>y  the  Cranston^onza^  N^^^^^^  H^^J^°^  ^"rn;^^';^^^ "n^-^T^r^T^^^ 


B 


D. 


The  grantee  hereby  certifies  and  assures  that  it  will  convly  with  the 
and  use  of  Federal  funds  for  this  Federally-assisted  program.  Also, 

A.  It  possesses  the  legal  authority  to  apply  for  the  grant  and 
execute  the  proposed  program. 

The  governing  body  has  duly  authorized  the  filing  of  the 
application,  including  all  understandings  and  assurances  con- 
tained in  the  application  and  has  directed  and  authorized  the 
person  identified  as  the  official  representative  of  the  applicant 
to  act  in  connection  with  the  application  and  to  provide  such 
additional  information  as  may  be  required. 

C.  It  will  comply  with  the  HUD  general  administiation  require- 
ments in  24  CFR  Part  85. 

It  will  comply  with  the  requirements  of  Title  11  of  Public  Law 
90-284  (25  use  1301  )  (the  Indian  Civil  Rights  Act). 

It  will  comply  with  the  Indian  preference  provisions  required 
in  24  CFR  1003.510. 

It  wUl  estabUsh  written  safeguards  to  prevent  employees  fit)m 
using  positions  funded  under  the  ICDBG  programs  for  a 
purpose  that  is,  or  gives  the  appearance  of  being,  motivated  by 
private  gain  for  themselves,  their  immediate  family  or  busi- 
ness associates.  Nothing  in  this  certification  should  be  con- 
strued as  to  Umit  employees  firom  benefiting  from  program 
activities  for  which  they  would  otherwise  be  eligible. 
It  will  give  HUD  and  the  Comptroller  General  access  and 
right  to  examine  all  books,  records,  papers,  or  documents 
related  to  the  grant  for  a  period  of  not  less  than  three  years 
after  program  completion  or  until  resolution  of  any  final  audit 
findings. 

Neither  die  applicant  nor  its  principals  are  presently  excluded 
from  participation  in  any  HUD  programs,  as  required  bv  24 
CFR  part  24.  ' 

It  will  comply  with  the  acquisition  and  relocation  require- 
ments of  the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970,  as  amended, 
implementing  regulations  at  49  CFR  part  24  and  the  require^ 
ments  of  24  CFR  1 003.602. 

The  chief  executive  officer  or  other  official  of  the  appbcant 
approved  by  HUD: 

1.  Consents  to  assume  the  statiis  of  a  responsible  Federal 
official  under  the  National  Environmental  Policy  Act  of 
1969  insofar  as  the  provisions  of  the  Act  apply  to  the 
applicant's  proposed  program  pursuant  to  24  CFR 
1003.605. 


H 


Nanw  (type  or  print) 


Signature 


Previous  editions  are  oosdete 


regulations,  guidelines,  and  requirements  widi  respect  to  the  acceptance 
the  grantee  gives  assurances  and  certifies  with  respect  to  the  grant  that: 

2.  Is  authorized  and  consenu  on  behalf  of  the  applicant  and 
him/herself  to  accept  the  jurisdiction  of  the  Federal  courts 
for  the  purpose  of  enforcement  of  his/her  responsibilities 
as  such  an  official. 

Note:  Applicants  for  whom  HUD  has  approved  a  claim  of 
incapacity  to  accept  die  responsibilities  of  the  Federal  gov- 
ernment for  purposes  of  complying  witii  the  environmental 
review  requirements  of  24  CFR  part  58  pursuant  to  24  CFR 
1003.605  need  not  include  the  provision  of  paragraph  J  in 
their  assurance. 

K.  It  will  comply  with  die  requirements  of  Section  3  of  the 
Housing  and  Urban  Development  Act  of  1968  and  the  regula- 
tions in  24  CFR  part  135  (Economic  C^rtunities  for  Low 
and  Very  Low  Income  Persons)  to  the  maximum  extent 
consistent  with,  but  not  in  derogation  of,  compliance  with 
Section  7(b)  of  the  Indian  Self-Detcnmination  and  Education 
Assistance  Act  (25  USC.  450e(b)). 

L.  It  will  comply  with  die  requirements  of  die  Fire  Audiorization 
Administration  Act  of  1992  (Pub.L.  102-522). 

M.  It  will  provide  the  drug-free  workplace  required  by  24  CFR 
part  24,  subpart  F. 

N.  It  will  comply  with  24  CFR.  part  4,  subpart  A,  showing  full 
disclosure  of  all  benefits  of  the  project  as  collected  by  Form 
HUD-2880,  Applicant/Recipient  Disclosure  Report. 

O.  Prior  to  submission  of  its  aK»lication  to  HUD,  the  grantee  has 
met  U»e  citizen  participation  requirenjents  which  includes 
foUowing  traditional  means  of  member  involvement,  as  re- 
quired in  24  CFR  1003.604. 

P.  It  will  admini  ster  and  enforce  the  labor  standard  requirements 
prescribed  in  24  CFR  1003.603. 

Q.  The  Program  has  been  developed  so  diat  not  less  tiian  70 
percent  of  die  funds  received  under  this  grant  will  be  used  for 
activities  that  benefit  low-  and  moderate-income  persons. 
Note:  Applicants  receiving  Inuninent  Threat  Grants  need  not 
include  the  provision  of  this  paragraph  in  their  assurance 
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Logic  Model  InstructioBS     U.S.  Department  of  Housing  omb  apjk^  no,  2535^1  u 

And  Urban  Development  (p^p.  ft3(V2003) 

Office  of  Departmental  Grants 
Management  and  Oversight 


The  public  reporting  burden  for  this  collection  of  information  for  the  Logic  Model  is  estimated  to 
average  2  hours  per  response  for  apphcants,  including  the  time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information  and  ptapuing  the  application  package  for  submission  to  HUD.  HUD  may  not 
conduct,  and  a  person  is  not  required  to  respond  to,  a  collection  of  information  unless  the  coUection 
displays  a  valid  control  number.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of 
this  coUection  of  information,  including  suggestions  to  reduce  this  burden,  to  the  Reports  Management 
Officer,  Paperworic  Reduction  Project,  in  the  OfQce  of  Information  Technology,  U.S.  Department  of 
Housing  and  Urban  Development,  Washington,  DC  20410-3600.  When  providing  comments,  please 
refer  to  OMB  ^jproval  No.  2535-01 14. 

The  information  submitted  in  response  to  the  Notice  of  Funding  Availability  for  the  Logic  Model  is 
subject  to  the  disclosure  requirements  of  die  Department  of  Housing  and  Urban  Develcqnnent  Refwm 
I  Act  of  1989  (Public  Uw  101-235.  approved  December  15,  1989. 42  U.S.C.  3545).       


Instructions: 

Responses  to  rating  factor  five  should  be  in  this  format  Your  response  should  be  in  bullet 
format  rather  than  narrative.  Please  read  each  NOFA  carefully  to  ensure  the  performance 
measures  requested  for  this  factor  are  reflected  on  the  logic  model  form. 

Program  Name:  The  HUD  funding  program  under  which  you  are  ^jplying.  If  you  are 
applying  for  a  con^>onent  of  a  program  please  include  the  Program  Name  as  well  as  the 
Component  Name. 

Component  Name:  The.HUD  funding  program  under  which  you  are  af^Iying. 

Column  1:  HUD's  Strategic  Goals:  Indicate  in  this  column  the  number  of  the  goal(s) 
that  your  proposed  service  or  activity  is  designed  to  achieve.  HUD's  strategic  goals  are: 

1.  Increase  homeownership  opportunities. 

2.  Promote  decent  affordable  housing. 

3.  Strengthen  communities. 
Ensure  equal  opportunity  in  housing. 

Embrace  high  standards  of  ethics,  management,  and  accountability. 
Promote  participation  of  grass-roots  feith-based  and  other  community-based 
organizations. 


Policy  Priority:  Indicate  in  tiiis  column  the  number  of  the  HUD  Policy  Priority(ies),  if 
any,  your  proposed  service  or  activity  promotes.  Applicants  are  encouraged  to  undertake 
specific  activities  that  will  assist  the  Department  in  implementing  its  Pohcy  Priorities. 
HUD's  Policy  Priorities  are: 
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1.  Providing  Increased  Homeownership  and  Rental  Opportunities  for  Low-  and 
Moderate-Income  Persons,  Persons  with  Disabilities,  the  Elderly,  Minorities,  and 
Families  with  Limited  English  Proficiency. 

2.  Improving  the  Quality  of  Life  in  our  Nation's  Communities. 

3.  Encouraging  Accessible  Design  Features. 

4.  Providing  Full  and  Equal  Access  to  Grass-Roots  Faith-Based  and  Other 
Community-Based  Organizations  in  HUD  Program  Implementation. 

5.  Improving  Housing  Conditions  in  Colonias. 

6.  Increasing  Participation  of  Minority  Serving  Institutions  in  HUD  Programs. 

7.  Increasing  Participation  in  Energy  Star. 

8.  Ending  Chronic  Homelessness  in  Ten  Years 

Column  2:  Problem,  Need,  or  Situation:  Provide  a  general  statement  of  need  that 
provides  the  rationale  for  the  proposed  service  or  activity. 

Column  3:  Service  or  Activity:  Identify  the  activities  or  services  that  you  are 
undertaking  in  your  work  plan,  which  are  crucial  to  the  success  of  your  program.   Not 
every  activity  or  service  yields  a  direct  outcome. 

Column  4  and  Column  5:  Benchmarks:  These  columns  ask  you  to  identify 
benchmarks  that  will  be  used  in  measuring  the  progress  of  your  services  or  activities. 
Column  4  asks  for  specific  interim  or  final  products  (called  outputs)  that  you  establish  for 
your  program's  services  or  activities.  Columns  should  identify  the  results  associated 
with  the  product  or  output.  These  may  be  numerical  measures  characterizing  the  results 
of  a  program  activity,  service  or  intervention  and  are  used  to  measure  performance. 
These  ou^uts  should  lead  to  targets  for  achievement  of  outcomes.  Results  should  be 
represented  by  both  the  actual  #  and  %  of  the  goal  achieved.  ^ 

Column  4:  Benchmarks/Output  Goal:  Set  quantifiable  output  goals,  including 
timeframes.  These  should  be  products  or  interim  products,  which  will  allow  you 
and  HUD  to  monitor  and  assess  your  progress  in  achieving  your  program 
workplan. 

Column  5:   Benchmark/  Ontpiit  R<>siil»;  Report  actual  result  of  y OUT 
benchmarks.  The  actual  result  could  be  nimiber  of  housing  units  developed  or 
rehabilitated,  jobs  created,  or  number  of  persons  assisted.  Outputs  may  be  short, 
intermediate  or  long-term. 

Column  6  and  Column  7:  Outcomes:  Cohmm  6  and  Column  7  ask  you  to  report  on 
your  expected  and  actual  outcomes  -  the  ultimate  impact  you  hope  to  achieve.  Column  6 
asks  you  to  identify  outcomes  in  terms  of  the  impact  on  the  community,  people's  lives, 
changes  in  economic  or  social  status,  etc.  Column?  asks  for  the  actual  result  of  the 
outcome  measure  listed  in  Column  6,  which  should  be  updated  as  applicable. 
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Column  6:  Outcomes/  Goals:  Identify  the  outcomes  that  resulted  in  broader 
impacts  for  individuals,  families/households,  and/or  the  community.  For  example, 
Ae  program  may  seek  to  improve  the  environmental  conditions  in  a 
neighborhood,  increase  affordable  housing,  increase  tiie  assets  of  a  low-income 
femily,  or  improve  self-sufficiency. 

Proxy  Qutcome(s):  Often  direct  measurement  ofthe  intended  outcome  is  difficult 
or  even  impossible  -  to  measure.  In  tbese  cases,  applicants/grantees  should  use   ■ 
a  proxy  or  surrogate  measure  tiiat  corresponds  with  the  desired  outcome.  For 
example,  improving  quality  of  life  in  a  neighborhood  could  be  measured  by  a 
proxy  indicator  such  as  increases  in  home  prices  or  decreases  in  crime.  Training 
programs  could  be  measured  by  die  participant's  increased  wages  or  reading 
skills.  The  person  receiving  the  service  must  meet  eligibiUty  requirements  of  the 
program. 

Column  7:  Outcomes/Actual  Result;  Identify  specific  achievements  of 
outcomes  listed  in  Column  6. 

Columns:  Measurement  Reporting  Tools:   (a)  List  the  tools  used  to  track  output  or 
outcome  information  (e.g.,  survey  instrument;  attendance  log;  case  report;  pre-post  test; 
waiting  list;  etc);  (b)  Identify  the  place  where  data  is  maintained,  e.g.  central  database; 
mdividual  case  records;  specialized  access  database,  tax  assessor  database;  local  precinct; 
other;  (c)  Identify  the  location,  e.g.  on-site;  subcontractor,  other;  (d)  Indicate  how  often 
data  is  required  to  be  collected,  who  will  collect  it  and  how  often  data  is  reported  to 
HUD;  and  (e)  Describe  methods  for  retrieving  data,  e.g.  data  from  case  records  is 
retrieved  manually,  data  is  maintained  in  an  automated  database.  This  tool  will  be 
available  for  HUD  review  and  monitoring  and  should  be  used  in  submitting  reporting 
information. 

Column  9:  Evaluation  Process:  Identify  the  methodology  you  wiU  periodically  use  to 
assess  your  success  in  meeting  your  benchmark  output  goals  and  output  results,  outcomes 
associated  to  the  achievement  ofthe  purposes  ofthe  program,  as  well  as  the  impact  tfiat 
the  work  has  made  on  the  individuals  assisted,  the  community,  and  the  strategic  goals  of 
the  Department.  If  you  are  not  meeting  the  goals  and  results  projected  for  your 
performance  period,  the  evaluation  process  should  be  used  as  a  tool  to  ensure  that  you 
can  adjust  schedules,  timing,  or  business  practices  to  ensure  that  goals  are  met  widiin 
your  perfonnance  period. 
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Applicant/Recipient 
Disclosure/Update  Report 


U.S.  Dspartnwnt  of  Housing 
and  Urban  Dwvolopnwnt 


0MB  Approval  No.  2S1(M)011  (exp.  3/31/2003) 


Instructions.  (See  Public  Reporting  Statement  and  Privacy  Act  Statement  and  detailed  instructions  on  page  2.) 
Applicant/Recipient  Information  indicate  wh«B>wthl>l«  an  InWalRaponD         or  «n  Updf  Rapott  Q 


1.  Applicant/Recipient  ^4an1e,  Address,  and  Ptwne  (include  area  code): 


(    ) 


3.  HUO  Progrevn  Name 


5.  Stale  the  name  and  tocation  (street  address.  City  and  State)  of  the  project  or  activity: 


2.  Sodal  Security  Number  or 
Employer  ID  Number 


4.  Amount  of  HUO  Assistance' 
Requested/Received 


Part  I  Threshold  Determinations 

1.  Am  you  applying  for  assistance  for  a  specific  prolect  or  activity?  These 
terms  do  not  indude  fcxrmita  ^ants,  sucTi  as  put>lic  housing  operating 
subsidy  or  CDBG  block  grants.  (For  further  information  see  24  CFR  Sec. 

'  4.3). 


fHave  you  received  or  do  you  expect  to  receive  assistance  within  the 
jurisdiction  of  the  Departrnenf  (HUD) ,  involving  the  project  or  activity  in 
this  application,  in  excess  of  $200,000  during  this  fiscal  year  (Oct  1  - 
Sep.  30)?  For  further  information,  see  24  CFR  Sea  4.9 


If  you  answered"*No"  to  either  question  1  or  2,  Stop!  You  do  not  need  to  complete  the  remainder  of  this  form. 
Howww,  you  must  sign  the  certification  at  the  end  of  the  report 


Part  II  Other  Government  Assistance  Provided  or  Requested  /  Expected  Sources  and  Use  of  Funds. 

Such  assistance  indudes,  Ixit  is  not  imited  to,  any  grant  loan,  sutisidy,  guarantee.  Insurance,  payment  credit  or  tax  ben^it 


Oepartment/Stala/lxwal  Agency  Name  and  Address 


(Nota:  Use  Additional  pages  if  necessary.) 


Type  of  Assistance 


Amount 
Requested/Provided 


Expected  Uses  of  the  Funds 


Part  III  Interested  Parties.  You  must  disdose: 

1 .  Al  developers,  contractors,  or  consultants  invotved  in  the  appiicatian  for  tt>e  assistance  orin  the  planning,  development,  or  impl«nentation  of  the 
project  or  activity  and 

Z  any  other  person  who  has  a  financial  interest  in  the  proiect  or  activity  for  wtWch  the  assistance  is  sought  ttiat  exceeds  $50,000  or  10  percent  of  •» 
assistance  (whichever  is  lower). 


Alphabetical  list  of  all  persons  with  a  reportable  financial  mtarest 
in  the  project  or  activity  (For  axiividuals,  give  Ihe  last  name  flrst) 


Social  Security  No. 
or  EmpJoyee  ID  No. 


Type  of  Participation  In 
Project/Activity 


Financial  interest  in 
Project/AcBvity  ($  and  %) 


(Note:  Use  Addifional  pages  9  necessary.) 

Certification 

waminfl:  rtyoutowwingly  rnalce  a  false  statement  on  this  fbnn,  you  ftay  be  subject  to  civil  or  criminal  penalties  under  Section  1001  of  T^ 
United  States  Code.  In  addition,  any  person  who  knowingly  and  matortaly  vtobles  any  required  dsdosures  <rf  infom»afion,  «Kludhg  intentional  no^ 
discJosure,  is  subject  to  dvll  money  penalty  not  to  exceed  $10,000  for  each  violation. 
I  certify  that  Itiis  information  is  true  and  complete. 


Signaiurr 


Date:  (iwnUcVyyyy) 


Fcnn  HUlMno  (3;«9) 


Federal  Register /Vol.  68.  No.  136 /Wednesday,  July  16.  2003/  Notices 


42221 


la  the  provision  of  certain  types  of  assistance  adn;:>^Ty  kTt^  JS  h^a^T^wnn  »«■  ^"^  ^'^^J^"^>»^  »^  -ntegrity 


Instructions 


I 


Ovwvicw. 

A.  Coverage.  You  must  complete  this  report  If: 

(1)  You  are  applying  for  assistance  from  HUD  for  a  spedflc  project  or  - 
activity  arKi  you  have  received,  or  expect  to  receive,  assistance 

from  HUD  in  excess  of  $200,00C  during  the  during  me  fiscal  yesr 

(2)  You  are  updating  a  prior  report  as  eSscussad  brtow;  or 

(3)  You  are  si^)mitting  an  applicatian  for  assistance  to  an  entity  other 

than  HUD.  a  Stale  or  local  govemmert  If  the  application  is  required 
try  statute  or  regulation  to  t>e  submitted  to  HUD  for  approval  Or  for 
any  other  purpoee. 
*■  "^^  reporte  (filed  by  "ReclptenU"  of  HUD  AssisUr>c«): 
General.  All  recipients  of  covered  assistance  must  submit  update 

reports  to  tie  O^Mrtnenl  to  reflect  substantia  changes  to  the  Wtial 
appficant  (fiadoBure  reports. 

Une^-Un*  kistnictton*. 

AppHcanVReciplent  kiformatlon. 

All  applicants  for  HUD  competitive  assistance,  must  completo  the 
Infermation  required  In  blocJcs  1-5  of  form  HUO-2880. 

I  1.  Enter  me  full  name,  address,  dty,  Stat3.  zip  code,  and  telephone 

number  Onduding  area  code)  of  me  applcaitfteopient  Where  the 

applicant/redpient  is  anindMdual,  the  test  name,  firet  name,  md 
middle  initial  must  be  entered. 

2.  Entry  of  me  appBcantfrecipient^SSN  or  EIN.  as  appropriate  b 
optional. 

3.  Applicants  enter  the  HUD  program  name  under  *yhich  the  assistance 
is  being  requested. 

4.  Applicants  enter  the  anwont  of  HUD  asslstaty»  that  is  being 
requested.  Recipients  enter  me  amount  of  HUD  asaistarKe  that  has 
been  provided  and  to  v*hich  the  update  report  relates.  Theamowrts 
are  those  stated  in  the  application  or  award  documentation.  NOTE:  In 
the  case  of  assistance  that  is  provided  pursuant  to  contrad  over  a 
period  of  time  (such  as  project-based  assistance  untJer  section  8  of 
me  United  States  Housing  Act  of  1937),  me  arriount  of  assistance  to 

^      be  reported  includes  all  amounts  mat  are  to  be  provided  over  the  term 
of  ttie  contract  irrespective  of  when  they  are  to  be  received. 

5.  AppUcante  enter  me  name  and  lull  address  of  the  project  or  acthrity  to 
wrtUch  me  HUD  assistance  is  sought  Recipients  enter  the  name  and 

j      UM  ad*es8  of  the  HUD-assisled  project  or  activity  to  v»hich  the  update 
report  relates.  The  most  appropriate  government  Identifying  nurr^r 
must  be  used  (e.g..  RFP  No.;  IFBNo.;  flrant  announcement  No.;  or 
contract  grant  or  loan  No.)  Include  praftxas. 

PaitL  Threshold  Determinations -Applieanto  Only 
Part  I  contains  inftxnation  to  help  the  applicant  determine  ««titiher  the 
renainderoftheformmustbecompleled.  Recipiento  filtno  Update 
Rapoils  siKMiM  not  complete  thta  P»t 


ff  me  answer  to  •<»«-quesBons  1  or  2  Is  No,  the  applicant  need  fx* 
complete  Parts  II  and  III  of  me  report  but  must  sign  the  certlficaSon  at 
the  end  of  the  fomt 


Sqyynment  AnUUiice  and  Bqiected  Soure—  and 


PartH.  CWwr 
UsMofFunde. 

A.  Other  GovwTvnent  Assistance.  TMi  Part  is  to  be  oomptetad  by  both 
applicants  and  recipients  tor  assistance  and  recipiento  IMng  i4xlate 
reports.  Applicants  and  recipients  must  report  any  other  government 
assistance  Involved  In  the  project  or  activity  for  which  assistance  is 
sought  Applicants  and  redplerts  must  report  any  other  gcwemment 
assistance  involved  m  the  project  or  activity.  Omer  government 
asTOtencets  defined  in  note  4  on  the  last  p^je.  For  purpcaes  of  IMs 
•Jefinltion,  other  govemmer^  assistance  is  expected  to  be  made 
availabte  If.  based  on  an  assaeement  of  all  the  drcuntsianoes 
involved,  there  are  reasonabte  grounds  to  anticipate  that  ma 
assistance  will  be  forthcoming, 

Bom  applicant  arxj  recipient  dtedosures  must  Indude  al  ottwr 
government  assistance  involved  wim  the  HUO  assistance,  as  weM  as 
any  other  govemmem  assistance  mat  was  made  availabte  before  the 
request  but  that  has  continuing  vitality  at  the  time  of  the  lequest 
Eornptes  of  this  latter  category  include  tax  credHs  that  provide  for* 
number  a  years  of  tax  benefts,  and  i^ant  assistenoe  that  continues  to 
bene«t  the  project  at  the  linte  of  the  assistance  request 
The  tofc>Mr>g  information  must  be  provided: 

1.  Enterlhenameandaddress,  city,  Stete,  and  zip  code  of  tte 
government  agency  making  the  assistenoe  availabte. 

2.  State  the  type  of  other  gowmnftent  assistance  (e.0..  low,  oanl. 
loan  insurarxie). 

a  Enter  me  dollar  anwunt  of  the  other  government  assistance  Mutte. 
or  is  expected  to  be,  made  avaUable  with  respect  to  the  pro^  or 
actMSee  for  which  the  HUO  assistence  is  sought  (applcante)  or 
has  been  provided  (redpiente). 

4.  Uses  of  funds.  Each  reportable  use  of  funds  must  dearly  identify 
ttie  purpose  to  M^ch  tfiey  are  to  be  put  Reasonabte  ag^egatons 
may  tw  used,  such  as  totsy  structure"  to  ndude  a  number  of 
stnxaural  costs,  such  as  roof,  elevators,  exterior  masorvy,  etc. 

B.  Non-Govemment  Assistance.  Note  that  ihe  appicant  and  redptant 

dbdosure  report  must  spedfy  all  expected  sources  and  uses  of  funds 
-  bom  from  HUD  and  my  oOmt  source  ■  that  have  been  or  are  to  be. 
made  available  for  the  project  or  activity.  Non-govemownt  sources  of 
funds  typically  indude  (but  are  not  limited  to)  foondatwn*  and  private 
contribulcrs. 

Part  m.  interested  Parties. 

This  Part  Is  to  be  compteted  by  bom  appGcante  and  redptento  flSng 
update  reports.  Appiicante  niust  provide  information  on; 
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1.  AldevakipMs,  oontrack)fs,aroonauNantsinvo(vadinltwapplicalion 
for  me  assistance  or  in  the  pCannino,  devetopment,  or  impteinentadon 
of  (tie  project  or  activtty  and 

2.  any  other  person  wtxi  has  a  financial  interest  ii  the  pra^ect  or  activity 
for  whicti  the  ass4stance  is  sought  that  exceeds  $50,000  or  10  percent 
of  the  assistance  ^whichever  is  lowerX 

Note:  A  finaftdal  interBst  means  any  financial  Jrwolvement  in  the 
project  or  activity,  inducting  (txjt  not  limited  to)  situations  in  which  an 
inSvidual  or  entity  has  an  equity  interest  in  the  prxiiect  or  activity, 
shares  in  any  profit  on  resale  or  any  distritxition  of  surplus  cash  or 
other  assets  of  the  project  or  activity,  or  receives  compensation  for 
any  goods  or  services  provided  ri  connection  Mfith  the  protect  or 
activity.  Residency  of  an  individual  in  housing  for  which  assistance  is 
being  sought  is  not,  t>y  itself,  considered  a  covered  financial  ln(er«isL 

Tlie  Information  required  t)elow  must  be  provided. 

1.  Enter  the  fun  names  and  addresses.  If  the  person  is  an  entity,  the 
Rsting  must  ifKiude  the  full  name  and  address  of  the  entity  as  wail  as 
the  CEO.  Please  list  aH  names  atphabeticaHy. 

2.  En«y  of  BwSodai  Security  Ni«nber(SSN)  or  Employee  Identification 
Numt>er  (EIN),  as  apprtjphate.  for  each  person  listed  is  optional. 

3.  Enter  the  type  (rf  participation  in  the  project  or  activity  for  each  person 
isled:  i.e.,  the  person's  specific  role  in  the  project  (e.g.,  contractor, 
consultant,  planner,  investor). 

4.  Enter  the  finandai  interest  in  the  project  or  activity  for  each  person 
listed.  The  interest  must  be  expressed  both  as  a  dollar  amount  and  as 
a  percentage  of  the  amount  of  the  HUD  assistance  involved. 

Note  that  if  any  of  the  source/use  infbn-natioo  requirad  by  this  report  has 
been  provided  elsewt^ere  in  this  application  pacluge,  the  applicant  need 
not  repeat  the  infbmiation,  but  need  only  refer  to  the  fomi  and  location  to 
incorporate  it  Info  this  report  (It  is  likely  that  some  of  the  Information 
required  by  this  psport  has  been  provided  on  SF  424A.  and  on  various 


budget  forms  accompanying  the  appticaliort.)  If  this  report  requres 
information  beyond  that  provided  elsewtiers  in  the  application  padtage, 
the  applicant  must  include  in  this  report  all  the  additional  information 
required. 

Redpjents  must  submit  an  update  report  fbr  any  change  in  previously 
disclosed  sources  and  uses  of  funds  as  provided  In  Section  I.O.5..  above. 

Notes: 

1.  All  citations  are  to  24  CFR  Part  4,  which  was  published  in  the  Federal 
Register.  (April  1. 1996,  at  63  Fed.  Reg.  14448.] 

2.  Assistance  means  any  contract,  grant,  loan,  cooperative  agreement, 
or  ottier  fbmi  of  assistance,  including  the  insurarKe  or  guarantee  of  a 
loan  or  mortgage,  that  is  provided  with  respect  to  a  specific  project  or 
activity  under  a  program  administered  by  the  Department  TTieterm 
does  not  include  contracts,  such  as  procuremef>ts  contracts,  that  are 
subject  to  the  Fed.  Acquisition  Regulation  (FAR)  (48  CFR  Chapter  1). 

3.  See  24  CFR  §4.9  for  detailed  guidance  on  how  the  threshold  is 
calculated. 

4.  "Other  government  assistance*  is  defined  to  Include  any  loan,  grant, 
guarantee,  insurance,  payment,  rebate,  subsidy,  credit,  tax  benefit  or 
any  other  form  of  direct  or  indirect  assistance  from  the  Federal 
government  (other  than  that  requested  frxxn  HUD  in  the  application),  a 
State,  or  a  unit  of  general  local  government  or  any  agency  or 
instrumentality  ttiereof,  that  is,  or  is  expected  to  be  made,  available 
with  respect  to  the  project  or  activities  for  which  the  assistance  Is 
sought 

5.  For  the  purpose  of  this  form  and  24  CFR  Part  4,  "person"  means  an 
individual  Onduding  a  consultant  iot>byist.  or  lawyer):  corporation; 
company;  assodation:  authority;  firm;  partnership:  society:  State,  unit 
of  general  local  government  or  other  government  entity,  or  agency 
thereof  finduding  a  public  housing  agency);  Indian  tribe;  artd  any  otl^er 
organization  or  group  of  people. 
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Acknowledgment  of 
Application  Receipt 


U.S.  D«p«ftin«nt  of  Housing 
and  UrtMn  Development 


Type  or  clearly  prim  the  Applicant's  name  and  fall  address  in  the  space  below. 


(foM  Uac) 


Type  or  clearly  print  the  following  information: 


Name  of  the  Federal. 
Program  to  which  the 
^plicant  is  applying: 


To  Be  Completed  by  HUD 

Q       HUD  received  your  application  by  the  deadline  and  wiU  consider  it  for  funding.  In  accordance 
with  Section  103  of  the  Department  of  Housing  and  Urban  Development  Reform  Act  of  1989 
no  information  will  be  released  by  HUD  regarding  the  relative  standing  of  any  applicant  until 
fimdmg  announcements  are  made.    However,  you  may  be  conucted  by  HUD  after  initial 
screenmg  to  permit  you  to  correct  certain  apphcation  deficiencies. 

□       HUD  did  not  receive  your  application  by  the  deadline;  therefore,  your  application  will  not 
receive  further  consideration.    Your  application  is: 

I  Enclosed  v 

I I       Being  sent  under  separate  cover 


Processor's  Name 
Date  of  Receipt 


form  HUO-2993  (2/99) 
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Cost  Summary 

Indian  Community  Development  Block 
Grant  (ICOBG) 


U.S.  Department  of  Housing 

and  Urban  Development 

Office  of  Public  and  Indian  Housing 


0MB  Approval  No.  2577.0191 
(exp.  5/31/2003) 


See  Instructions  and  Public  Reporting  Statement  on  back. 


1.  Name  of  Awlicant  (as  (hovn  in  Kmk  S.  Stmdwd  Foim  424) 


y Original  Revision 

^  (check  here  if  this  is  the  ^  (check  here  if  submitted 


2.  AppUcatkm/Grant  Number  (to  be  assigned  by  HUO  upon  submission) 


first  submission  to  HUO) 


□  Amendment 
(check  here  if  submitted 
~-~ K~'.'~ '.<>">"  ~....jur.>  after  HUD  approval  of  grant) 

as  part  of  pre-award  re<]uirements 


Date  (mm/dd/yyyy) 


Project  Name  &  Project  Category 

(see  instructions  on  back) 


ICOBG 

Amount  Requested 

for  each  activity 
b 


Program  Fund*  (in  thousands  of  $ ) 
other 


Other  Source  Amount 

for  each  activity 
c 


Source  of  Other  Funds 

for  each  activity 
d 


5.     Administration 

a.  General  Management  and  Oversighf 


b.  Indirect  Costs:  Enter  Indirect  costs  to  be  charged  to  the 
program  pursuant  to  a  cost  allocation  plan. 


c.  Audit  Enter  estimated  cost  of  Program  share  of  A-1 33  audits. 


Administration  Total  * 


6.  Planning  The  Project  description  must  address  the  proposed  use 
of  ttiese  funds. 


7.  Technicai  Assistance  Enter  total  amount  oflCDBG  funds 
requested  for  technical  assistance.  ** 

8.  Sub  Total  Enter  totals  of  columns  b.  and  c. 


9.  Grand  Total  Enter  sum  of  column  b.  plua  column  c. 
*  TTie  total  of  items  5  and  6  cannot  exceed  20%  of  the  total  ICDBG  funds  requested. 

••  No  more  than  1 0%  of  ICDBG  funds  requested  may  be  used  for  technical  assistance  If  funds  are  requested  under  this  line  item,  a  se  parate  project  description 
must  accompany  the  application  to  describe  the  tectinical  assistance  the  applicatkin  intends  to  obtain.  Only  technicai  assistance  costs  associated  with  the 
development  ot  a  capacity  to  undertalw  a  specific  funded  proyam  activity  are  eligible  (24  CFR  1003  206) 


Previous  editions  are  obsolete 
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fbmf  HUO-4123  (12/96) 


Federal  Register/Vol.  68,  No.  136 /Wednesday,  July  16,  2003 / Notices 


42225 


not  collect  this  mformation.  and  you  are  not  required  to  complete  this  form,  unless  H  displays  a  currentif  valid  OMB  coobxilnumbS?'  ^'^^^"^'^^ 
This  collection  of  information  requires  that  each  eligible  applicant  subrntt  information  to  enable  HUD  to  select  the  best  omiect*  for  AinHinn  ^.^.^  »»„,.-i 

101-235)  as  anwnded  by  the  Cranston-Gonzate,  National  Affordable  Housing  Act  of  1990.  The  information  requLtod  does  noU^Jo^SSTtoSe^^ 


Instructions  for  Item  4.  ^ 

Project  N  ame  and  Project  Type 

Participarrts  enter  ttie  project  name  and  the  name  of  one  of  the 
following  three  categories  of  activities: 

•  Housing 

11         :     •   Community  Facilities    ' 

•  Economic  Development 

Also  enter  the  component  name  if  applicable.  Use  a  separate 
Cost  Summary  sheet  (form  HUD-4123)  for  each  project  in- 
cluded in  the  application. 

Examples  of  categories  and/or  components  including  ex- 
amples of  eligible  activities  are  listed  l^elow. 


Housing 


Community  FadBtitos 

Infrastructurs  Componsnt 

•  Water 

•  Sewer 

•  Roads  and  Streets 

•  Storm  Sewers 

Buildings  Componwit 

•  Health  Clinic 

•  Daycare  Center 

•  Community  Center 

•  Multi-purpose  Center 


RshalM'litation  Component 

•  Rehabilitation 

•  Demolition 


(wholesale,  retail) 


Land  to  Support  New  Housing  Component 
New  Housing  Construction  Component 


Economic  Development 

•  Commercial 

•  Industrial 

•  Motel/Hotel 

•  Restaurant 

•  Agricultural  Development 


Previous  editions  are  obsolete 


Page  2  of  2 
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Instructions  for  the  HUD-424 

Put>Hc  rspofting  burden  for  this  coDectton  of  information  is  estimatad 

to  average  45  minutes  per  response,  including  the  time  for  reviewirig 

instructions,  searching  existing  data  sources,  gattiering  and  maintaining 

the  data  needed,  and  completing  and  reviewing  the  collection  of  information. 

HUO  may  not  conduct  or  sponsor,  and  a  person  is  not  required 

to  respond  to,  a  collection  of  inform^ion  unless  that  collection  displays 

a  valid  OMB  control  number.  > 

This  form  must  be  used  by  applicants  requesting  funding  firom  the 

Dapartmant  of  Housing  and  Urban  Develapmenl.  This  application  form 

HUO-424  incorporates  the  Assurances  and  Certifications  (HUD-424-B).  You 
may  either  (1)  attach  the  Assurances  arxj  Certifications  to  the  application 
or  (2)  renew  ttie  certificattons  that  you  previously  made  on  behalf  of  your 
organizadon  and  submitted  to  HUO  if  the  legal  name  of  your  organization 
has  not  changed  and  you  were  the  authorized  representathre  who 
signed  the  Assurances  and  Certifications. 
Item  NuiniMr  Instructions 

1.  Please  indicate  whether  your  application  is  for  a  formal  application 
submission  or  a  preliminary  application  (pre-appHcation).  HUO  does  rxjt 
accept  pre-applications  for  programs  funded  through  the  Supert40FA. 

2.  Enter  the  date  you  are  submitting  your  application  to  HUO. 

3.  TKs  box  will  t>e  completed  by  HUO.  When  received  by  HUO,  your  application, 
wfl  be  stamped: 

(a)  with  a  date;  and 

(b)  with  the  time  received. 

4.  Leave  Blank.  This  will  t>e  completed  t>y  the  HUO  program  office  receiving 
your  application.  When  HUO  accepts  electronic  applications  for  the  grant 
program  you  are  applying  for,  this  numt>er  wHI  be  computer  generated. 

5.  If  your  application  is  to  renew  or  continue  an  existing  grant,  provide  the 
existing  grant  number.  If  a  new  award,  please  leave  blank. 

6.  (.aave  blank  if  you  have  not  been  provided  a  HUD  10  nurnber  or  user 
number.  If  you  are  a  PuUic  Housing  Authority,  enter  your  HUO  issued  Publk: 
Housing  Authority  10  number. 

7.  Entar  the  legal  name  of  your  organization  applying  for  HUO  funding. 

8.  Enter  Ifie  name  of  the  primary  unit  in  your  organization,  if  applicable,  whkit 
win  tie  respoTKible  for  tho  program. 

9.  Enter  the  complete  address  of  your  organization. 

10.  Enter  the  name,  titte,  telephone  number,  fax  number,  and  E-mail  of  the 
person  to  contact  on  matters  related  to  your  application. 

11 .  Enter  your  organization's  Employer  kjentifKabon  Number  (EIN)  as  assigned 
by  (he  Internal  Revenue  ServKe  or  if  you  are  applying  as  .an  individual, 

your  Soctai  Security  Number. 


12.  Choose  from  the  list  and  enter  ttte  appropriate  letter  in  the  space 
provNJed.  You  must  be  an  eligible  applicant  to  apply  for  assistenoe. 
You  must  read  the  program  information  requirements  to 
determine  if  you  are  a  type  of  applicant  that  is  eligible  to  apply  for 
assistance  urKler  the  program. 

13.  Enter  the  type  of  application  you  are  submitting  (or  funding 
consideratioru 

Check  the  appropriate  box. 

"New"   means  you  are  applying  for  a  new  grant 

award. 

"Continuation*   means  you  are  requesting  an 
extension  of  an  existing  award. 
'Renewal*  rrteans  you  are  requesting  funding  tor 
renewal  of  an  existing  grant  e.g.  Supportive  Housing 
Program  (SHP)  or   Shelter  +  Care  grant 
*Revision*  means  you  are  submitting  a  reviskm  prior  to 
the  appScation  due  date  In  response  to  HUD'S  request 
for  danfication  or  modificabon  to  your  initial  submission. 

14.  Pre-filed. 

15.  Enter  the  Catelog  of  Federal  Domestic  Assistance  (CFDA)  number 
and  title  ar)d,  tf  appficat)le,  component  title  of  tl>e  program. 

16.  Enter  a  briefdescription  of  ytxir  program  and  key  activities. 

17.  MentifytfietocaliorKs)  where  your  activities  wit  teke  place.  If 
this  is  the  entirB  stete,  enter  'Entire  State*. 
18a.  Enter  the  proposed  start  date. 
18b.  Enter  the  proposed  end  date. 
19a.  List  the  Congressional  District(s}  where  your  organization  is 
located. 

1 9b.  List  any  Congressional  Oistrict(s)  where  your  program  of 

activities  or  project  sites  wHI  be  focated. 

20.  You  must  complete  the  funding  matrix  on  page  2  of  this  form.' 

Enter  the  foSowing  information: 

Grant  Program:  The  HUD  funding  program  under  which  you  are 

"PPlying 

HUO  Share:  Please  check  the  program  requirements.  Enter  the 

amount  of  HUO  funds  you  are  requesting  in  your  application. 

Applicant  Match:  Enter  the  amount  of  funds  or  cash  equivalent  of 

in-kind  contributions  you  are  contributing  to  your  project  or  program  of 

activities. 

Other  Federal  Share:  Enter  the  amount  of  other  Federal  funds  for 

your  program  of  activities. 


Previous  versnns  of  HUD-424  and  424-M  are  obsolete. 
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Instructions  for  the  HUD-424  (Continued) 

state  Shara:  Enter  the  amount  of  funds  or  cash  equivalent  of  in-kind 
services  the  State  is  pro>flding  to  your  project  or  program  of  activities. 
LocaUTrtt>al  Share:  Enter  the  amount  of  funds  or  cash  equivalent 
Of  in-«nd  services  your  locaiArftjal  government  is  provjding  to 
■'  your  project  or  program  of  activities. 
Other:  Enter  tfie  amount  of  other  sources  of  private,  non-profit, 
or  other  funds  or  cash  equhralent  of  in-kind  services  l)eing 
provkted  to  your  project  or  program  of  activities. 
Program  Income:  Enter  the  amount  of  program  income  you  expect 
to  generate  over  ttie  life  of  your  award. 
ToUl:  Please  totel  aU  columns  and  fill  in  the  amounte. 

21 .  You  should  contect  the  State  Single  Point  of  Contact  (SPOC) 
for  Federal  Executive  Order  1 2372  or  check  your  applicatkm  kit  to 
determine  whether  the  Stete  Intergovernmental  Review  Process 
is  required. 

22.  This  questkm  applies  to  your  appiwant  organizatton,  not  the 
'  person  signing  as  your  organizatton's  authorized  representative. 

Categories  of  debt  include  disaNowed  costs  that 
requires  repayment  to  HUD. 

23.  To  be  signed  by  the  authorized  representetive  of  your 
organizatk>n.  A  copy  of  your  governing  body's  authorization 
lor  you  to  sign  this  application  must  be  available  in  your 
organization's  office. 


Prevkusverskxis  of  HU0424  and  424-M  are  obsolete.  PageBofii 


fomi  HUD-A2A  (06/2002) 
ref.  0MB  Circutar  A-102 
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Appendix  B 
for  use  in  Rating  Factor  2 


(IHBG  Need  Dollars  Relative  to 
Low  Income  Households 
and  Housing  ConditJons) 


•N/A  =  No  income  or 
housing  problems 


Office 

Tribe 

Need  $/  Income  ■•■ 
Conditions 

Tribe 

Need  $/  Income  * 
Conditions 

AUVSKA 

Afognak 

$1. 300  ^H  ALASKA 

Bristol  Bay  Native 
Regional  Corp. 

•N/A 

fiLASKA 

Ahtna  Native  Regional 
Corporation 

$1. 428  ^H  ALASKA 

Buckland 

$1,297 

ALASKA 

/Mchiok 

$1, 438^1  ALASKA 

Caiista  Native  Regional 
Corporation 

$1,146 

ALASKA 

Akiachak 

$1 ,261  j^l  ALASKA 

Cantweli 

$1,471 

ALASKA 

Akiak 

$1,249^l  ALASKA 

Chalkyitsik 

$1,154 

ALASKA 

Akutan 

$1.786'1H  ALASKA 

Chanega 

$1,667 

ALASKA 

Alakanuk 

$1,1 79^1  ALASKA 

Chefomak 

$1,242 

ALASKA 

Alatna 

$1,37g|H  ALASKA 

Chevak 

$1,276 

ALASKA 

Aieknagik 

$1,21 3^1  ALASKA 

Chickaioon 

$917 

ALASKA 

Aleutian  Regional  Corp. 

$805^H  ALASKA 

Chignik 

$910 

ALASKA 

Algaaciq  (St.  Mary's) 

$1,798^1  ALASKA 

Chignik  Lagoon 

$2,273 

ALASKA 

Ailakaket 

$1, 238^1  ALASKA 

Chignik  Lake 

$1,210 

ALASKA 

Ambler 

$1,345^H  ALASKA 

Chilkat 

$943 

ALASKA 

Anaktuvuk  Pass 

$1.7561^1  ALASKA 

Chilkoot 

$1,173 

ALASKA 

Andreafski 

$1, 369^1  ALASKA 

Chistochina 

$1,488 

ALASKA 

Angoon 

$91 3^1  ALASKA 

Chitina 

$2,083 

ALASKA 

Aniak 

$1,374|U  ALASKA 

Chuatbaluk 

$1,407 

ALASKA 

Annette  Island  (Metlakakia) 

$1, 074  ^H  ALASKA 

Chugach  Native 
Regional  Corporation 

$1,180 

ALASKA 

Anvik 

$1.370H|  ALASKA 

Chuloonawick 

•N/A 

ALASKA 

Arctk:  Slope  Native  Regional 
Corp. 

$1,496^1  ALASKA 

Circle 

$1,259 

ALASKA 

Arctk:  Village 

$1,355^1  ALASKA 

Clark's  Point 

$1,058 

ALASKA 

Atka 

$969H|  ALASKA 

Cook  Inlet  Native 
Regional  Corporatran 

$1,047 

ALASKA 

Atmautiuak 

$1.325H|  ALASKA 

Council 

$2,083 

ALASKA 

Atqasuk  (Atkasook) 

$1,844^1  ALASKA 

Craig 

$972 

ALASKA 

Baranof  Island  Regional 
Corporation 

$973^BaLASKA 

Crooked  Creek 

$1,238 

ALASKA 

Barrow 

$1,943^1  ALASKA 

Curyung 

$1,347 

ALASKA 

Beaver 

$1,407|H|  ALASKA 

Deering 

$1,444 

ALASKA 

Belkofski 

*N/A          ^H^^^S^ 

Dot  Lake 

$4,167 

ALASKA 

Bering  Straits  Native  Regional 
Corp. 

*N/A^H  ALASKA 

Douglas 

$918 

ALASKA 

Bill  Moore's  Slough 

*N/A^|  ALASKA 

Doyon  Native  Regional 
Corporation 

$1,284 
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(IHBG  r 
Low  Inc 
and  Hoi 

Meed  Dollars  Relative  to 
»me  Households 
jsing  Conditions) 

Appendix  B 
for  use  in  Rating  Factor  2 

*N/A  =  Noincon 
housing  prob 

Office 

Tribe 

Need  $/  Income  ••■ 
Conditions 

^Hoffice 

Triiie 

Meed  $/  Income  * 
Conditions 

ALASKA 

Birch  Creek 

$1,471 

^■ALASKA 

Eagle 

$1,232 

ALASKA 

Brevig  Mission 

$1,448 

^■ALASKA 

Eek 

$1,192 

ALASKA 

Egegik 

$1,372 

^1  ALASKA 

Kasigluk 

$1,298 

ALASKA 

Ekiutna 

$1.-161 

^■Alaska 

Kassan 

SdSd 

ALASKA 

Ekuk 

*N/A 

^■ALASKA 

Kenaitze 

$1,188 

ALASKA 

Ekwok 

$1,558 

|H  ALASKA 

Ketchikan 

$1,008 

ALASKA 

Elim 

$1,173 

^■ALASKA 

Kiana 

$1,355 

ALASKA 

Emmonak 

$1,225 

^■ALASKA 

King  Cove 

$2,116 

ALASKA 

Evansville  (Settles  Field) 

$1,092 

^■ALASKA 

King  Island 

$1,286 

ALASKA 

Eyak 

$1,289 

^1  ALASKA 

iCing  Salnfwn  Tribe 

$1,923 

ALASKA 

False  Pass 

$1,240 

^■ALASKA 

Kipnuk 

$1,540 

ALASKA 

Fort  Yukon 

$1,284 

■alaska 

Kivalina 

$1,304 

ALASKA 

Gakona 

$12,500 

^■ALASKA 

Klawock 

$912 

ALASKA 

Galena 

$1,182 

^■ALASKA 

Wuti  Kaah  (Copper 
Center) 

$1,168 

ALASKA 

Gambell 

$1,465 

■alaska 

Knik 

$1,022 

ALASKA 

Georgetown 

•N/A 

^1  ALASKA 

Kobuk 

$1,609 

ALASKA 

-Golovin  (Chinik) 

$1,231 

■ALASKA 

Kokhanok 

$1,271 

ALASKA 

Goodnews  Bay 

$1,232 

^1  ALASKA 

Koliganek 

$1,090 

ALASKA 

Grayling 

$1,031 

Halaska 

Kongiganak 

$1,431 

ALASKA 

Gulkana 

$1,205 

Halaska 

Koniag  Native  Reg 
Corporation 

$1,366 

ALASKA 

Hamilton 

•N/A 

Halaska 

Kotlik 

$1,185 

ALASKA 

Healy  Lake 

$1,504 

■alaska 

Kotzebue 

$1,499 

ALASKA 

Holy  Cross 

$1,512 

■alaska 

Koyuk 

$1,400 

ALASKA 

Hoonah 

$967 

■alaska 

Koyukuk 

$1,280 

ALASKA 

Hooper  Bay 

$1,289 

Halaska 

Kwethluk 

$1,268 

ALASKA 

Hughes 

$1,120 

■alaska 

Kwigillingok 

$1,383 

ALASKA 

Huslia 

$1,477 

Halaska 

Kwtnhagak  (Quinhagak) 

$1,256 

ALASKA 

Hydaburg 

$890 

■alaska 

Larsen  Bay 

$1,667 

ALASKA 

Igiugig : 

$3,571 

■alaska 

Lesnoi  (Woody  Island) 

$1,243 

ALASKA 

liamna 

$1,014 

■alaska 

Levelock 

$1,197 

ALASKA 

nalik  (Diomede) 

$1,181 

■alaska 

Lime 

$1,303 

ALASKA 

vanoff  Bay 

$1,137 

■alaska 

Lower.Kalskag 

$1,360 

ALASKA 

<aguyak 

$25,000 

■alaska       I 

Manley  Hot  Springs 

$1,259 

ALASKA 

Kake 

$1,247 

■alaska       I 

Wanokotak 

$1,204 
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(IHBG  Need  Dollars  Relative  to 
Low  Income  Households 
and  Housing  Conditions)  . ' 


Appendix  B 
for  use  in  Rating  Factor  2 


*N/A  =  No  income  or 
housing  problems 


Office 

Tribe 

Need  $/  Income  + 
Conditions 

loffice 

Tribe 

- 

Need  $/  Income  + 
Conditions 

ALASKA 

Kal(tovik  (Barter  Island) 

$1,949 

■ALASKA 

Marshall 

$1,262 

ALASKA 

Kalskag 

$1,612 

HALASKA 

Mary's  Igloo 

•N/A 

ALASKA 

Kaltag 

$1,192 

Balaska 

McGrath 

$1,308 

ALASKA 

Kanatak 

$949 

■ALASKA 

Mekoryuk 

$1,353 

ALASKA 

Karluk 

$1,242 

Ialaska 

Mentasta 

$1,564 

ALASKA 

Minto 

$1,226 

■alaska 

Platinum 

$1,436 

ALASKA 

Mountain  Village 

$1,191 

Ialaska 

Point  Hope 

$1,803 

ALASKA 

Naknek 

$1,097 

■alaska 

Point  Lay 

$1,766 

ALASKA 

NANA  Native  Regional 
Corporation 

$1,250 

ALASKA 

Port  Graham 

$958 

ALASKA 

Nanweiek  (English  Bay) 

$1,288 

ALASKA 

Port  Heiden 

$1,133 

ALASKA 

Napaimute 

*N/A 

ALASKA 

Port  Lions 

$1,893 

ALASKA 

Napakiak 

$1,221 

ALASKA 

Portage  Creek 

•N/A 

ALASKA 

Napaskiak 

$1,334 

ALASKA 

Qagan  Tayagungin 
(Sand  Point) 

$1,556 

ALASKA 

Nelson  Lagoon 

$1,843 

ALASKA 

Qawalangin  (Unalaska) 

$1,958 

ALASKA 

Nenana 

$1,189 

ALASKA 

Rampart 

$1,174 

ALASKA 

New  Stuyahok 

$1,424 

ALASKA 

Red  Devil 

$1,251 

ALASKA 

Newhalen 

$1,431 

ALASKA 

Ruby 

$1,299 

ALASKA 

Newtek 

$1,435 

ALASKA 

Russian  Mission  (Yukon) 

$1,226 

ALASKA 

Nightmute 

$1,519 

ALASKA 

Saint  George 

$1,192 

ALASKA 

Nikolai 

$1,248 

ALASKA 

Saint  Michael 

$1,355 

ALASKA 

Nikolski 

$1,295 

ALASKA 

Saint  Paul 

$1,424 

ALASKA 

Ninilchik 

$1,041 

ALASKA 

Salamatoff 

$1,265 

ALASKA 

Noatuk 

$1,666 

ALASKA 

Savoonga 

$1,562 

ALASKA 

Nome 

$1,327 

ALASKA 

Saxman 

$1,256 

ALASKA 

Nondalton 

$1,294 

ALASKA 

Scammon  Bay 

$1,262 

ALASKA 

Noorvik 

$1,357 

ALASKA 

Selawik 

$1,347 

ALASKA 

Northway 

$1,267 

ALASKA 

Seldovia 

$3,125 

ALASKA 

Nuiqsut 

$1,687 

ALASKA 

Shageluk 

$1,227 

ALASKA 

Nulato 

$1,169 

ALASKA 

Shaktoolik 

$1,365 

ALASKA 

Nunapitchuk 

$1,247 

ALASKA 

Sheldon's  Point 

$1,394 

ALASKA 

Ohogamiut 

•N/A 

ALASKA 

Shishmaref 

$1,342 

ALASKA 

Old  Harbor 

$1,223 

ALASKA 

Shoonaq'  Tribe  of  Kodiak 

$1,088 

ALASKA 

Orutsarannuit  (Bethel) 

$1,368 

ALASKA 

Shungnak 

$1,282 

ALASKA 

Oscarville 

$1,340 

ALASKA 

Skagway 

$999 

ALASKA 

Ouzinkie 

$1,615 

ALASKA 

Sleetmute 

$1,258 

ALASKA 

Paimiut 

*N/A 

ALASKA 

Solomon 

$2,083 

I! 
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(IHBG  Need  Dollars  Relative  to 
Low  Income  Households 
and  Housing  Conditions) 


bffice 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


Alj^SKA 


AL/^KA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


ALASKA 


Tribe 


Pauloff  Village 


Pedro  Bay 


Perryvllle 


Petersburg 


Pilot  Point 


Pilot  Station 


Pitka's  goint 


Tatitiek 


Tazlina 


Telida 


Teller 


Tetlin 


Tlingit  and  Haida 


Togiak 


Toksook  Bay 


Tuluksak 


Tuntutuliak 


Tununak 


Twin  Hills 


Tyonek 


Ugashik 


Umkumiute 


Unaiakleet 


Unga 


Venetie 


Wainwright 


Wales 


White  Mountain 


Wrangell 


Appendix  B 
for  use  in  Rating  Factor  2 


E 

is 

~  o 

■O  "D 

•  S 

•  o 

2  O 


$2,0831 


$1,389 


$1.7201 


$9241 


$2.0211 


$1.1791 


$1.1951 
$1.1281 


$1.0771 
^N/Al 


$M18l 


$1.316l 


$1,121 


$1,214 


$1.2041 


$1,3121 


$1,4301 


$1.2121 


$1,1451 


$1.223 1 


$5,000 
$1.2031 


$1.399| 


$1,316 


$1.2281 

$1.4961 


$1.260| 


$1.3Ml 


$8751 


•N/A  =  No  income  or 
housing  problems 


i 

Office 

Tribe 

Need  $/  income  * 
Condition* 

ALASKA 

South  Naknek 

$1,260 

ALASKA 

Stebbins 

$1,305 

ALASKA 

Stevens 

$1,229 

ALASKA 

Stoney  River 

$1,387 

ALASKA 

Takotna 

$1,563 

ALASKA 

Tanacross 

$1,179 

ALASKA 

Tanana 

$1,246 

CHICAGO 

Catawba  Indian  Tn'be 

$502 

CHICAGO 

Cayuga  Nation 

$792 

CHICAGO 

Coharie  State  Tribe 

$537 

CHICAGO 

Eastern  Cherokee 

$526 

CHICAGO 

Pond  Du  Lac  Band  of 
Minnesota 

$723 

CHICAGO 

Forest  County 
Potawatami 

$729 

CHICAGO 

Grand  Portage  Band  of 
Minnesota 

$692 

CHICAGO 

Grand  Traverse  Band 

$626 

CHICAGO 

Haliwa-Saponi  State 
Tribe 

$595 

CHICAGO 

Hannahville  Community 

$691 

CHICAGO 

Ho-Chunk  Natkxi 

$719 

CHICAGO 

Houlton  Band  ot.^ 
Maliseets 

$702 

CHICAGO 

Huron  Band  of 
Potawatomi 

$751 

CHICAGO 

Keweenaw  Bay  Indian 

Community 

$793 

CHICAGO 

Lac  Courte  Oreilles 

$671 

CHICAGO 

Lac  Du  Flambeau  Band 

$663 

CHICAGO 

Lac  Vieux  Desert  Band 

$856 

CHICAGO 

Leech  Lake  Band  of 
Minnesota  Chippewa 

$699 

CHICAGO 

Little  River  Band  of 
Ottawa 

$693 

CHICAGO 

Little  Traverse  Bay  Band 

$618 

CHICAGO 

Lower  Sioux 

$6S3 

CHICAGO 

Lumbee  State  Tribe 

$604 
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Appendix  B 
for  use  in  Rating  Factor  2 


(IHBG  Need  IDdiars  Relative  to 
Low  Income  Households 
and  Housing  Conditions) 


*IM/A  =  No  income  or 
housing  proi>lems 


Office 

Tribe 

Need  $/  Income  + 
Conditions 

Hoffice 

Tribe 

Need  $/  Income  + 
Conditions 

ALASKA 

Yakutat 

$1,082^BcHICAGO 

Match-e-be-nash-she- 
wish  Band  of  Potta 

$590 

CHiCAGO 

Aroostook  Band  of  Micmac 

$699|HcHICAGO 

Menominee  Indian  Tribe 

$681 

CHICAGO 

Bad  River  Band 

$708HHCHICAGO 

Mkxxjsukee  Tribe 

$1,786 

CHICAGO 

Bay  Mills  Indian  Community 

$752HicHICAGO 

Mille  Lacs  Band  of 
Minnesota  Chippewa 

$772 

CHICAGO 

Boise  Forte  Band  of  Minnesota 
Chippewa 

seseHlcHicAGO 

Mississippi  Choctaw 
Tribe 

$612 

CHICAGO 

MOWA  Band  of  Choctaw 
Indians 

$557H|cHiCAGO 

Waccamaw  Siouan  State 
Tribe 

$610 

CHICAGO 

Narragansett  Tribe 

$743^HcHICAGO 

White  Earth  Band  of 
Minnesota  Chippewa 

$642 

CHICAGO 

Oneida  Nation  of  New  York 

iesefli  DENVER 

Blackfeet  Tribe 

$689 

CHICAGO 

Oneida  Trit)e 

$697H|dENVER 

Cheyenne  River  Sioux 

$781 

CHICAGO 

Onondaga  Nation 

*N/AiBi  DENVER 

Crow  Creek  Sioux 

$702 

CHICAGO 

Passamaquody  Indian  Trilje 

$683  HB  DENVER 

Crow  Tribe 

$639 

CHICAGO 

Penobscot  Tribe 

$683IIIdENVER 

Fiandreau  Santee  Sioux 

$1,398 

CHICAGO 

Pleasant  Point 

$699  |H  DENVER 

Fort  Belknap  Indian 
Community 

$709 

CHICAGO 

Poarch  Band  of  Creek  Indians 

$530  gH DENVER 

Fort  Peck  Assiniboine 
and  Sioux 

$683 

CHICAGO 

Pokagon  Band  of  Potawatomi 

$655  ^HdENVER 

Ft.  Berthold  Affiliated 
Tribes 

$802 

CHICAGO 

Red  Cliff  Band  of  Lake  Superior 
Chippe 

$752^HdENVER 

Goshute  Reservation 

$536 

CHICAGO 

Red  Lake  Band  of  Chippewa 

$75iB^|DENVER 

Lower  Brule  Sioux 

$755 

CHICAGO 

Sac  &  Fox  Tribe 

$640 IH  DENVER 

Northern  Arapahoe 

$605 

CHICAGO 

Saginaw  Chippewa 

$1 ,91  in|  DENVER 

Northem  Cheyenne 

$700 

CHICAGO 

Saint  Croix  Chippewa 

$779  BH  DENVER 

NW  Band  of  Shoshone 
Nation 

$724 

CHICAGO 

Sault  Ste.  Marie  Tribe 

$605^1  DENVER 

Oglala  Sioux  of  Pine 
Ridge  Reservation 

$734 

CHICAGO 

Seminole  Tribe 

$609  m  DENVER 

Omaha  Tribe 

$695 

CHICAGO 

Seneca  Nation  of  New  York 

$724^HdENVER 

Ponca  Tribe  of  Nebraska 

$655 

CHICAGO 

Shakopee  Sioux 

$1. 786  H|  DENVER 

Rocky  Boy  Chippewa- 
Cree 

$678 

CHICAGO 

Sokagoan  Chippewa  Tribe 

$866HiDENVER 

Rosebud  Sioux 

$798 
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(IHBG  Need  Dollars  Relative  to 
Low  Income  Households 
and  Housing  Conditions) 


Appendix  B 
for  use  in  Rating  Factor  2 


•N/A  =  No  incon-te  or 
housing  prot>lems 


Office 

Trilie 

Need  $/  Income  * 
Conditions 

^■office 

Tribe 

Need  $/  Income  ■*• 
Conditions 

CHICAGO 

St.  Regis  Mohawk  Tribe 

$742 

^1  DENVER 

Salish  and  Kootenai 

Tribes 

$600 

CHICAGO 

Stockbridge-Munsee  Tribe 

$585 

^■DENVER 

Santee  Sioux  Tribe 

$757 

CHICAGO 

Tonawanda  Band  of  Senecas 

$685 

^■DENVER    - 

Shoshone  Tribe  of  the 
Wind  River  Reser 

$645 

CHICAGO 

Tuscarora  Nation 

$647 

^■DENVER 

Sisseton-Wahpeton 
Sioux 

$682 

CHICAGO 

Upper  Sioux  Indian  Community 

$680 

^■DENVER 

Skull  Valley  Band  of 
Goshute 

*N/A 

CHICAGO 

Wampanoag  Tribe 

$1,150 

■1  DENVER 

Southern  Ute  Tribe 

$660 

^■DENVER 

Spirit  Lake  Sioux  Tribe 

$697 

DENVER 

Standing  Rock  Sbux 

$697 

^■OKLAHOMA 

ICickapoo  Tribe 

$716 

DENVER 

Turtle  Mountain  Band  of 
Chippewa 

$686 

^■OKLAHOMA 

Krckapoo  Tribe  of 
Oklahoma 

$519 

DENVER 

Uintah  &  Ouray  Ute  Indian 

$646 

^■OKLAHOMA 

Kiowa  Tribe 

$510 

DENVER 

Utah  Paiute  Tribe 

$737 

■ioKLAHOMA 

Loyal  Shawnee 

$496 

DENVER 

Ute  Mountain  Tribe 

$683 

^■OKLAHOMA 

Miam'  Tribe 

$455 

DENVER 

Winnebago  Tribe 

$658 

^^OKLAHOMA 

Modoc  Tribe 

$641 

DENVER 

Yankton  Sioux 

$618 

^1  OKLAHOMA 

Muskogee  (Creek) 
Nation 

$501 

OKLAHOMA 

Absentee-Shawnee 

$722 

^■OKLAHOMA 

Osage  Tribe 

$476 

OKLAHOI^^ 

Alabama-Coushatta  . 

$560 

^■OKLAHOMA 

Otoe-Missouria  Tribe 

$489 

OKLAHOMA 

Alabama-Quassarte  Tribal  Town 

$493 

■OKLAHOMA 

Ottawa  Tribe 

$456 

OKLAHOMA 

Apache  Tribe 

$538 

^■OKLAHOMA 

Pawnee  Tribe 

$495 

0KLAH0H4A 

Caddo  Tribe 

$707 

^■OKLAHOMA 

Peoria  Tribe 

$601 

OKLAHOMA 

Cherokee  Natkx\ 

$518 

■OKLAHOMA 

Ponca  Tribe 

$480 

OKLAHOMA 

Cheyenne-Arapaho  Tribes 

$555 

^1  OKLAHOMA 

Prairie  Band  of 
Potawatomi 

$626 

OKLAHOMA 

Chickasaw 

$549 

■OKLAHOMA 

Quapaw  Tribe 

$462 

OKLAHOMA 

Chitimacha  Tribe 

$473 

■OKLAHOMA 

Sac  and  Fox  of  Missouri 

$1,316 

OKLAHOMA 

Choctaw  Nation 

$500 

■OKLAHOMA 

Sac  and  Fox  Tribe 

$530 

OKLAHOMA 

Citizen  Band  Potawatomi  Tribe 

$541 

■OKLAHOMA 

Seminole  Nation 

$516 

OKLAHOMA 

Comanche  Tribe 

$545 

■OKLAHOMA 

Seneca-Cayuga 

$454 

OKLAHOMA 

Coushatta  Tribe 

$2,632 

■OKLAHOMA 

Texas  Band  of  Kickapoo 
ndians 

$489 

OKLAHOMA 

Delaware  Tribe 

$694 

■OKLAHOMA 

Thiopthkxxo  Tribal  Town 

$505 
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*N/A  =  No  income  or 
housing  problems 


Office 

Tril)e 

Need  $/  Income  ■<■ 
Conditions 

^■Office 

* 

TritM 

Need  $/  Income  ••■ 
Conditions 

OKLAHOMA 

Delaware  Tribe  of  Indians 
(Eastern) 

$545 

^■OKLAHOMA 

Tonkawa  Trit)e 

$508 

OKLAHOMA 

Eastern  Shawnee  Trit)e 

$459 

^■OKLAHOMA 

Tunica-Biloxi  Tril>e 

$620 

OKLAHOMA 

Fort  Sill  Apache  Tribe 

$515 

^^OKLAHOMA 

United  Keetoowah 

$495 

OKLAHOMA 

Iowa  Tribe  of  Kansas  and 
Nebraska 

$560 

^foKLAHOMA 

Wichita  Tribe 

$891 

OKLAHOMA 

Iowa  Tribe  of  Oklahoma 

$441 

^■OKLAHOMA 

Wyandotte 

$459 

OKLAHOMA 

Jena  Band  of  Choctaw 

$447 

^■phoenix 

AcomaPuebk) 

$628 

OKLAHOMA 

Kaw  Tribe 

$635H 

OKLAHOMA 

Kialegee  Tril>al  Town 

Sfviiip^ 

PHOENIX 

Agua  Caliente  Band  of  Cahuilia 

$680 

^PHOENIX 

Ely  Shoshone 

$1,316 

PHOENIX     J 

Ak-Chin 

$611 

■phoenix 

Enterprise  Rancheria 

$704 

PHOENIX 

Alturas  Rancheria 

$8,333 

^^PhlOENIX 

Fallon  Paiute-Shoshone 

$741 

PHOENIX 

Aubum  Rancheria 

$756 

^■PHOENIX 

FortBkJweN 

$728 

PHOENIX 

Augustine  Band  of  CahuQIa 

*N/A 

^■PHOENIX 

Fort  Independence 

$2,083 

PHOENIX 

Barona  Group  of  Capitan 
Grande 

$1,870 

IHphoenix 

Fort  McDermitt  Paiute 
and  Shoshone 

$623 

PHOENIX 

Berry  Creek  Rancheria 

$728 

^■PHOENIX 

Fort  McDowell  Mohave 
Apache 

$601 

PHOENIX 

Big  Lagoon  Rancheria 

*N/A 

^|pHOENiX 

Fort  Mojave  Tribe 

$676 

PHOENIX 

Big  Pine  Band 

$884 

^■phoenix 

Gila  River 

$860 

PHOENIX 

Big  Sandy  Ranchena 

$747 

■phoenix 

Graton  Ranchena 

$1,042 

PHOENIX 

Big  Valley  Rancheria 

$785 

^1  PHOENIX 

GreenvWe  Rancheria 

$674 

PHOENIX 

Blue  Lake  RarK:heria 

$3,125 

■phoenix 

Grindstone  Rancheria 

$697 

PHOENIX 

Bridgeport  Paiute  IrKlian  Colony 

$1,786 

■phoenix 

Guidiville  Rancheria 

$759 

PHOENIX 

Buena  Vista  Rancheria 

$5,000 

^1  PHOENIX 

Havasupai 

$1,002 

PHOENIX 

Cabazon  Band 

$1,515 

^Iphoenix 

Hoopa  Valley 

$763 

PHOENIX 

Cahuilia  Band 

$596 

^Iphoenix 

Hopi 

$662 

PHOENIX 

CampoBand 

*       $828 

■phoenix 

Hopland  Ranchena 

$763 

PHOENIX 

Cedarville  Ranchena 

$6,250 

■phoenix 

Hualapai 

$804 

PHOENIX 

Chemehuevi 

$675 

■phoenix 

In^iaBand 

*N/A 

PHOENIX 

Chicken  Ranch  Rarx;heria 

*N/A 

■phoenix 

lone  Band  of  Miwok 
Indians 

$699 

PHOENIX 

Chico  Rancheria 

$707 

■phoenix 

Isleta  Pueblo 

$519 

PHOENIX 

Cioverdale  Rancheria 

$797 

■phoenix 

Jackson  Rancheria 

$2,941 

PHOENIX 

Cochiti  Puet>k> 

$581 

■phoenix 

Jamul  Indian  Village 

•N/A 

PHOENIX 

Cocopah  Tribe 

$613 

■phoenix 

Jemez  Pueblo 

$605 

PHOENIX 

Cold  Springs  Ranctieria 

$662 

■phoenix 

Jk^rilla  Reservation 

$662 
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*N/A  =  No  income  or 
housing  problems 


Office 


PHOENIX 


Tribe 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 
PHOENIX 


PHOENIX 


ColoradoRiyer  Indian  Tribes 


Colusa  Rancheria 


Cortina  Rancheria 


Coyote  Valley  Band 


Cuyapape  Community 


Death  Valley  Timba-Sha 


Dry  Creels  Rancheria 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


Dud(  Valley  Shoshone-Paiute 


Dudcwater  Shoshone 


Bk  Valley  Rancheria 


Los  Coyotes  Band  of  Cahuilla 


Lovelock  Colony 


Lower  Lake  Rancheria 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


PHOENIX 


Pala  Bank 


PHOENIX 
PHOENIX 


Kaibab  Band  of  Paiute 


La  Joila  Band 


La  Posta  Band 


Laguna  Puebto 


1-as  Vegas  Cokxiy 


Laytonvilte  Rancheria 


Lone  Pine  Paiute- 
Shoshone 


RantonaBand 


Redding  Rancheria 
Redwood  Valley 
Rancheria 


Lytton  Rancheria  of  California 


Manchester  Point  Arena 
Rancheria 


Reno-Sparics  Colony 


Manzanita  Band 


Resighini  Rancheria 


Mesa  Grande  Band 


Rhcon  Reservatkxi 


Mescaiero  Reservatkxi 


Robinson  Rancheria 


RohnervHIe  Rancheria 


Middletown  Rancheria 


Moapa  Band  of  Pakjte 


Round  Valley 

Reservation 

Rumsey  Rancheria 


Mooretown  Rancheria 


Morongo  Band  of  Cahuilla 


Salt  River  Pima- 
Maricopa 


Nambe  Puebk) 


Navajo  Natk>n 


San  Carios  Apache 
San  Felipe  Puebto 


North  Fork  Rancheria 


San  lldefbnso  Puebto 


Paiute-Shoshone  of  Bishop 
Colony 


San  Juan  Pueblo 


San  Juan  Southern 
Paiute  Tribe 


Pascua  Yaqui  Tribe 


San  Manuel  Band 


Paskenta  Band  of  Nomlaki 
Indian 


San  Pasqual  Band 


Pauma  Band 


San  Rosa  Band  of 
Cahuilla 


Payson  Tonto  Apache 


Sandia  Pueblo 


Santa  Ana  Pueblo 


E 

c 

^  s 

~  o 

II 


$1.190 
$871 


$920 


•N/A 


$598 


$1,316 


$908 


$758 


•N/A 


$719 


$774 


$510 


$1,515 


$690 


$840 


$743 


$798 


$980 


$661 


$684 


$603 


$562 


$629 


$690 


$1,087 


$554 


$624 


42238 


Federal  Register / Vol.  68,  No.  136 /Wednesday,  July  16,  2003 /Notices 


(IHBG  Need  Dollars  Relative  to 
Low  Incoine  IHousehoids 
and  Housing  Conditions) 

Appendix  B 
for  use  in  Rating  Factor  2 
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housing  problems 

Office 

Tribe 

Need  $/  Income  ■«■ 
Conditions 

{^■Office 

TrU>e 

Need  $/  Income  * 
Conditions 

PHOENiX 

Pechanga  Band    • 

$607 

^1  PHOENIX 

Santa  Clara  Pueblo 

$534 

PHOENIX 

Picayune  Rancheria 

$687 

^■phoenix 

Santa  Rosa  Ranchena 

$686 

PHOENIX 

Picuris  Pueblo 

$745 

Jl  PHOENIX 

Santa  Ynez  Band  of 
Chumash 

$826 

PHOENiX 

Pinoleviile  Rancheria 

$803 

^■phoenix 

Santa  Ysabel 
Reservation 

$577 

PHOENIX 

Pit  River  Tribe 

$746 

IH  PHOENIX 

Santo  [}omingo  Pueblo 

$616 

PHOENIX 

Pojoaque  Pueblo 

$561 

■phoenix 

Scotts  Valley  (Pomo) 

$781 

PHOENIX 

Potter  Valley  Rancheria 

$1,000 

^■phoenix 

Sheep  Rancheria 

*N/A 

<- 

PHOENIX 

Pyramid  Lake  Paiute 

$797 

H  phoenix 

Shen(vood  Valley 
Rancheria 

$810 

PHOENIX 

Quartz  Valley  Reservation 

$653 

H| 

« 

PHOENIX 

Quechan  Tribe 

$694 

^H 

PHOENIX 

Shingle  Springs  Rancheria 

$6,250 

Hi 

PHOENIX 

Smith  River  Rancheria 

$625 

^Iphoenix 

Ysleta  Del  Sur 

$556 

PHOENIX 

SobobaBand 

$711 

^■phoenix 

Yurok  Tribe 

$799 

PHOENIX 

Stewarts  Point  Rancheria 

$804 

H|  phoenix 

Zia  Pueblo 

$528 

PHOENIX 

Sulphur  Bank  Rancheria 

$738 

HH  phoenix 

Zuni  Tribe 

$624 

PHOENIX 

Summit  Lake  Paiute  Tribe 

$8,333 

^HsbAI  ILb 

Burns-Paiute  Colony 

$650 

PHOENIX 

Susanvilie  Rancheria 

$727 

^■SEATTLE 

Chehalis  Confederated 
Tribes 

$816 

PHOENiX 

Sycuan  Band 

*N/A 

^■SEATTLE 

Coeur  D'Alene  Tribe 

$724 

PHOENIX 

Table  Bluff  Rancheria 

$712 

^■SEATTLE 

Colville  Confederated 
Tribes 

$684 

PHOENIX 

Table  Mountain  Rancheria 

$1,471 

^IsEAIILE 

Coos  Bay  Confederated 
Tribes 

$703 

PHOENIX 

Taos  Pueblo 

$590 

^■sbAIILh 

Coquille  Indian  Tribe 

$720 

PHOENIX 

Te-Moak 

$676 

^■SEATTLE 

Cow  Creek  Tribes 

$686 

PHOENIX 

Tesuque  Pueblo 

$647 

^^SbAI  ILb 

Cowlitz  Tribe 

$698 

PHOENIX 

Tohono  O'Odham  Nation 

$642 

^■SEATTLE 

Fort  Hall  Shoshone- 
Bannock 

$661 

PHOENIX 

Torres-Martinez  Band  of 
Cahuilla 

$835 

^IsEATTLE 

Grand  Ronde 
Confederated  Tribe 

$699 

PHOENIX 

Tule  River  Indian  Tribe 

$677 

^PsbAIILb 

Hoh  Indian  Tribe 

$919 

• 

PHOENIX 

Tulomne  Rancheria 

$734 

■■SEATTLE 

Jamestown  S'Klallam 
Tribe 

$722 

PHOENIX 

Twenty  Nine  Palms  Band 

*N/A 

HIsEATTLE 

Kalispel  Indian 
Community 

$812 

PHOENIX 

Upper  Lake  Rancheria 

$783 

^IsbAI  ILb 

Klamath  Indian  Tribe 

$704 
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[FR  Doc.  03-17991  Filed  7-15-03;  8:45  am) 

BILUNG  CODE  4210-33-C 


•N/A  =  No  income  or 
housing  problems 


I 


!Tril)e 


Kootenai  Jtlbe 


Lower  Elwha  Tribal 
Convnunity 


Lummi  Tribe 


Makah  Indian  Tribe 


Muckleshoot  Indian  Tribe 


e 

IS 


•D 
C 
O 

o 


! 


$12,500 


$745 


$728 


$794 


Nez  Perce  Tribe 
Nisqually  Indian 
Community 


Nooksack  Tribe 
Port  Gamble  Indian 
Community 


$843 


$643 


$781 


$714 


Squaxiri  island  Tribe 


Stillaguamish  Tribe 


Suquamish  Tribal 
Council 


Swinomish  Indians 


$754 


$754 


$735 


$737 


Tulalip  Tribes 


Umatilla  Confederated 
Tribes 


Upper  Skagit  Tribe 


Warn  Springs 
Confederated  Tribes 


Yakima  Indian  Nation 


$744 


$853 


$769 
$962 


$709 
$789 
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115 39292.41915 

126 39292,41915 

176.... 39292,41915 

47  CFR 

0 .....39471 

32 38641 

54 38642,  39471,  41936 

64 40184,41942 

73 38643,  40185,  40186, 

40187.  41284.  41724 

74 41284 

Proposed  Rules: 

1 ., 40876 

54 :......41996 

73 40237 

48  CFR 

Ch.  10 39854 

501 41286 

538 41286 

552 41286 

Proposed  Rules: 

15 40466 

30 40104 

31 40466 

52 40104 

49  CFR 

541 39471 

Proposed  Rules: 

192 41768 

50  CFR 

17 39624,40076 

223 41942 

229 41725 

300 39024 

648 40808,41945 

660 40187,41085 

679 40811,  40812,  41085, 

41086,  41946 
Proposed  Rules: 

17 39507,39892 

229 40888 

600 40892 

635... „ 41103,41769 

648 41535 

697 39048 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JULY  16,  2003 


COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Marine  mammals: 
.  Sea  turtle  conservation — 
Virginia  wafers;  pound  net 
prohibition;  published  7- 
16-03    " 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 

Stratospheric  ozone 
protection — 

Hydrochlorofluorocart)ons 
(HCFCs);  production 
and  consumption 
control;  allowance 
system;  conection; 
published  7-16-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  7-16-03 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Common  carrier  services: 

Telecommunications  Act  of 
1996;  implementation 
Consumers'  long  distance 
carriers;  unauthorized 
changes  (slamming); 
published  7-16-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 

Florida;  published  7-16-03 
Regattas  and  marine  parades: 

Toledo  Tall  Ships  Parade; 
published  7-17-03 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 

abandoned  mine  land 

reclamation  plan 

submissions: 

Kentucky;  published  7-16-03 

TRANSPORTATION 
DEPARTMENT 

Participation  by  disadvantaged 
business  enterprises  in  DOT 
financial  assistance 
programs;  revision; 
published  6-16-03 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  published  6-11-03 
TREASURY  DEPARTMENT 
internal  Revenue  Service 
Income  taxes: 
Qualified  retirement  plans- 
Written  explanations 
provided  after  starling 
annuity  dates;  published 
7-16-03 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Onions  grown  in — 
Idaho  and  Oregon; 
comments  due  by  7-24- 
03;  published  7-9-03  [FR 
03-17277] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Swine;  inspection  and 

interstate  movement  within 

production  system; 

comments  due  by  7-22- 

03;  published  5-23-03  [FR 

03-12994] 

Tut)erculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due-by  7-25- 
.    03;  published  6-25-03 
[FR  03-16038] 
Plant-related  quarantine, 
domestic  and  foreign: 
Gypsy  moth;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12985] 

Plant-related  quarantine, 
foreign: 

Fragrant  pears  from  China; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12987] 

Potato  brown  rot  prevention; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12988] 

Solid  wood  packing  material; 
importation;  comments 
due  by  7-21-03;  published 
5-20-03  [FR  03-12503] 
Poultry  improvement: 

National  Poultry  Plan  and 
auxiliary  provisions- 


Plan  participants  and 
partrcipating  flocks;  new 
or  modified  sampling 
and  testing  procedures; 
comments  due  by  7-22- 
03;  published  5-23-03 
[FR  03-12995] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Poultry  products  (ratite 
only);  importation  from 
Australia  and  New 
Zealand  into  U.S.; 
comments  due  by  7-23- 
03;  published  6-23-03  [FR 
03-15740] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Designated  ten-orists;  control 
imposition  and  expansion; 
comments  due  by  7-21-03- 
published  6-6-03  [FR  03- 
14253] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration   • 

Fishery  conservation  and 
management: 

Magnuson-Stevens  Act 
provisions— 
Domestk:  fisheries; 
exempted  fishing  penmtt 
applications;  comments 
due  by  7-24-03; 
published  7-9-03  [FR 
03-17380] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-21- 
03;  published  5-22-03 
[FR  03-12885] 
Pacific  Coast  groundfish 
vessel  monitoring 
system;  comments  due 
by  7-21-03;  published 
5-22-03  [FR  03-12884] 
West  Coast  salmon; 
comments  due  by  7-25- 
03;  published  7-10-03 
[FR  03-17239] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Information  assurance; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-13000] 

Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  applicatk)n 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 
Freedom  of  Information  Act; 
implementation: 


National  Security  Agency/ 
Central  Security  Service 
Freedom  of  Information 
Act  Program;  comments 
due  by  7-22-03;  published 
5-23-03  [FR  03-12969] 
Prototype  projects; 

transactk>ns  other  than 

contracts,  grants,  or 

cooperative  agreements; 

comments  due  by  7-21-03; 

published  5-20-03  [FR  03-' 

12554] 

Wendell  H.  Ford  Aviation 

Investment  and  Reform  Act 

for  21sf  Century; 

implementation: 

Excess  DOD  aircraft  sales 
to  persons  or  entities 
providing  oil  spill  response 
services;  comments  due 
by  7-21-03;  published  5- 
22-03  [FR  03-12552] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  penmits 
programs- 
Michigan;  comments  due 
by  7-23-03;  published 
6-23-03  [FR  03-15762] 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Pennsylvania;  comments 
due  by  7-24-03;  published 
6-24-03  [FR  03-15759] 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

California;  comments  due  by 
7-24-03;  published  6-24-      => 
03^  [FR  03-15898] 
Connectrcut,  Massachusetts, 
and  Rhode  Island; 
comments  due  by  7-21- 
03;  published  6-20-03  [FR 
03-15126] 
Texas;  comments  due  by  7- 
21-03;  published  6-19-03 
[FR  03-15521] 
Wisconsin;  comnrients  due 
by  7-21-03;  published  6- 
20-03  [FR  03-15519] 
Pesticides:  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Antimk:robial  fonmulations  for 
food-contact  surface 
sanitizing  solutions;  active 
and  inert  ingredients; 
comments  due  by  7-25- 
03;  published  6-25-03  [FR 
03-16034] 

Indoxacarb;  comments  due 

by  7-21-03;  published  5- 

21-03  [FR  03-12480] 
Maneb,  etc.;  comments  due 

by  7-25-03;  published  6- 

25-03  [FR  03-15906] 


IV 
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Pyraflirfen-ethyl;  comments 
due  by  7-21-03;  published 
5-21-03  [FR  03-12359] 
Water  programs: 
Water  quality  standards — 
Soutb  San  Francisco  Bay, 
CA;  copper  and  nickel; 
Federal  aquatic  life 
water  quality  criteria 
withdrawn;  comments 
diie  by  7-25-03; 
published  6-25-03  [FR 
03-16231] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Schools  and  libraries; 
universal  service 
support  mechanism; 
comments  due  by  7-21- 
03;  published  6-20-03 
[FR  03-14929] 
Radio  frequency  devices: 
Radio  receivers:  interference 
immunity  performance 
specifications;  comments 
due  by  7-21-03;  published 
5-5-03  [FR  03-10951] 
Ultra-wideband  transmission 
systems;  unlicensed 
operation;  comments  due 
by  7-21-03;  published  4- 
22-03  [FR  03-09880] 
Radio  stations;  table  of 
assignments: 

Indiana;  comments  due  by 
7-21-03;  published  6-16- 
03  [FR  03-15070] 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  commerrts 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Biuret,  feed-grade;  '' 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12785] 
Proposed  rules  and  actions 
(84)  published  in  Federal 
Register  over  5  years  ago; 
notice  of  intent  to  withdraw; 
comments  due  by  7-21-03; 
published  4-22-03  [FR  03- 
09865] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Substance  Abuse  and 
Mental  Health  Services 
Administration 
Human  drugs: 


Opiate  addiction;  opioid 
drugs  use  in  maintenance 
and  detoxification 
treatment 

List  additions;  comments 
due  by  7-21-03; 
published  5-22-03  [FR 
03-11469] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  comments  due  by 
7-21-03;  published  5-20- 
03  [FR  03-12496] 
Organization,  functions,  and 
autlTority  delegations: 
Great  Lakes  Pilotage 
Director,  comments  due 
by  7-23-03;  published  6- 
23-03  [FR  03-15641] 
Ports  and  watenways  safety: 
Hampton  Roads,  VA; 

regulated  navigation  area; 
.    comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12549] 
Port  Everglades  Hart»r, 
Fort  Lauderdale,  FL; 
regulated  navigation  area; 
comments  due  by  7-21- 
03;  published  6-6-03  [FR 
03-14306] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  and  Federally  funded 
construction  projects;  open 
competition  and  govemment 
neutrality  towards 
govemment  contractors' 
labor  relations;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12798] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endartgered  and  threatened 
species: 

California  tiger  salamander, 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12695] 
INTERIOR  DEPARTMENT 
Hearings  and  appeals 
procedures: 

Public  land;  special  rules; 
-    comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12504] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitbn  Regulation 
(FAR): 

Unalk)wable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

NUCLEAR  REGULATORY 

COMMISSION 

Rulemaking  petitions: 


ION  Wortdwide  Dosimetry 
Servk:e;  comments  due 
by  7-21-03;  published  5-5- 
03  [FR  03-10967] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Registered  transfer  agents; 
recordkeeping 
requirements;  comments 
due  by  7-21-03;  published 
6-20-03  [FR  03-15648] 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Student  and  Exchange 
Visitor  Information 
System;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12653] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airmen  certification: 
Operation  E(Tduring 
Freedom;  relief  for 
pank;ipants;  comments 
due  by  7-21-03;  published 
6-20-03  [FR  03-15643] 
Airworthiness  directives: 
Airbus;  comments  due  by  7- 
23-03;  published  6-23-03 
[FR  03-15595] 
Eagle  Aircraft  (Maylasia) 
Sdn.  Bhd.;  comments  due 
by  7-25-03;  published  6- 
23-03  [FR  03-15726] 
McDonnell  Douglas; 
comments  due  by  7-21- 
03;  published  6-4-03  [FR 
03-13978] 
Turtxjmeca  S.A.;  comments 
due  by  7-21-03;  published 
5-20-03  [FR  03-12541] 
Class  E  airspace;  comments 
due  by  7-24-03;  published 
6-9-03  [FR  03-14427] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementation — 
Tire  safety  information; 
comments  due  by  7-21- 
03;  published  6-5-03 
[FR  03-14160] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Privacy  Act;  implementation; 
comments  due  by  7-21-03; 
published  6-20-03  [FR  03- 
15638] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
IfKome  taxes: 


PakJ  tax  return  preparers; 
electronk:  filing;  cross- 
reference;  comments  due 
by  7-23-03;  published  4- 
24-03  [FR  03-10191] 

TREASURY  DEPARTMENT 

Privacy  Act;  implementatkjn:; 
comments  due  by  7-21-03; 
published  6-20-03  [FR  03- 
15638] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publK  bills  from  the  cun-ent 
sesskjn  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctbn 
with  "PLUS"  (Public  Laws 
Update  Sen^ice)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Prihting 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  82S/P.L.  108-46 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  7401  West 
100th  Place  in  Bridgeview, 
Illinois,  as  the  "Michael  J. 
Healy  Post  Office  BuikJing". 
(July  14.  2003;  117  Stat.  847) 

H.R.  917/P.L.  108-47 

To  designate  tfie  facility  of  the 
United  States  Postal  Service 
k>cated  at  1830  South  Lake 
Drive  in  Lexington,  South 
Carolina,  as  the  "Fkjyd 
Spence  Post  Office  Building". 
(July  14,  2003;  117  Stat.  848) 

H.R.  925/P.L.  108-48 

To  redesignate  the  facility  of 
the  United  States  Postal 
Sen/ice  located  at  1859  South 
Ashland  Avenue  in  Chicago, 
Illinois,  as  the  "Cesar  Chavez 
Post  Offk»".  (July  14,  2003; 
117  Stat.  849) 

H.R.  981/P.L.  108-49 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  141  Erie  Street  in 
Linesville,  Pennsylvania,  as 
tfie  "James  R.  Merry  Post 
OffM:e".  (July  14,  2003;  117 
Stat.  850) 


H.R.  98S/P.L.  10a^50 

To  designate  the  facility  of  tlie 
United  States  Postal  Service 
located  at  111  West 
Washington  Street  in  Bowling 
Green,  Ohio,  as  the  "Delt)ert 
L.  Latta  Post  Office  Building" 
(July  14,  2003;  117  Stat.  851) 
H.R.  1055/P.L.  108-51 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1901  West  Evans 
Street  in  Florence,  South 
Carolina,  as  the  "Dr.  Roswell 
N.  Beck  Post  Office  Building" 
(July  14.  2003;  117  Stat  852) 
H.R.  1368/P.L.  108-52 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  7554  Pacific 
Aveoue  in  Stockton,  California, 
as  the  "Nonnan  D.  Shumway 
Post  Office  Building".  (July  14 
2003;  117  Stat.  853) 
H.R.  1465/P.L.  108-53 
To  designate  the  facility  of  the 
United  States  Postal  Service 
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located  at  4832  East  Highway 
27  in  Iron  Station,  North 
Carolina,  as  the  "General 
Charles  Gabriel  Post  Office" 
(July  14,  2003;  117  Stat  854) 
H.R.  1596/P.L  108-54 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  2318  Woodson 
Road  in  St.  Louis,  Missouri, 
as  the  "Timothy  Michael 
Gaffney  Post  Offk»  BuiWing". 
(July  14,  2003;  117  Stat  855) 
H.R.  1609/P;L  108-55 
To  redesignate  the  facility  of 
the  United  States  Postal 
Service  kjcated  at  201  West 
Boston  Street  in  BrookfieW, 
Missouri,  as  the  "Admiral 
Donald  Davis  Post  Offk» 
Building".  (July  14,  2003;  117 
Stat  856) 

H.R.  174(VP.L  108-56 

To  designate  the  facility  of  the 
United  States  Postal  Service 
kxated  at  1502  East  Kiest 


Boulevard  in  Dallas,  Texas,  as 
the  "Dr.  Caesar  AW.  Clark, 
Sr.  Post  Office  Building".  (July 
14,  2003;  117  Stat  857) 
H.R.  203(VP.L.  108-57 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  120  Baldwin 
Avenue  in  Paia,  Maui,  Hawaii, 
as  the  "Patsy  Takemoto  Minkl 
Post  Office  Building".  (July  14 
2003;  117  Stat  858) 
H.R,  2474/PJ..  108-58 
To  authorize  the 
Congressional  Hunger  Cerrter 
to  award  Bill  Emerson  and 
Mickey  Leiand  Hunger 
Fellowships  for  fiscal  years 

2003  and  2004.  (July  14 

2003;  117  Stat  859) 

S.  85a/P.L.  108-59 

To  extend  the  Abraham 

Uncoln  Bicentennial 

Commission,  and  for  other 

purposes.  (July  14,  2003;  117 

Stat.  860) 

Last  List  July  8,  2003 
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Eurocopter  France,  42241-42242 

McCauley  Propeller  Systems,  Inc.,  42244-42246 

Rolls-Royce  pic,  42242-42244 
Class  E5  airspace,  42246 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Title  14  CFR  parts  125  and  135;  regulatory  review, 
42323-42324 
Airworthiness  directives: 

Boeing,  42317-42322 
Airworthiness  standards: 

Special  conditions — 
AMSAFE,  Inc.,  Zenair  model  CH2000  airplane.  42315- 
42317 
Class  D  and  Class  E4  airspace.  42322-42323 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Wireless  telecommunications  services^ 
Gulf  of  Mexico  Service  Area;  cellular  service  and  other 
commercied  mobile  radio  services,  42290-42295 
Radio  services,  special: 
Private  land  mobile  services — 

150-170  and  421-512  MHz  frequencies;  transition  to 
narrowband  technology,  42296-42314 
PROPOSED  RULES 
Common  carrier  services: 
Federal-State  Joint  Board  on  Universeil  Service — 
Lifeline  and  Link-Up  programs,  42333-42337 
Radio  services,  special: 
Private  land  mobile  services — 
6.25  kHz;  spectrvun  efficiency,  42337-42339 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

First  Energy  et  al,  42412-424M 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  42404-^2405 

ANR  Storage  Co.,  42405 

Arizona  Public  Service  Co.,  42405 

Blue  Lake  Gas  Storage  Co..  42405-42406 

Columbia  Gas  Transmission  Corp.,  42406 

Columbia  Gulf  Transmission  Co.,  42406 


IV 


Federal  Register /Vol.  68,  No.  137 /Thursday,  July  17,  2003  /  Contents 


Connecticut  Light  &  Power  Co.,  42406 
Crossroads  Pipeline  Co.,  42407 
Granite  State  Gas  Transmission,  Inc.,  42407 
Great  Lakes  Gas  Transmission  L!p.,  42407-42408 
Gulfstream  Natiu-al  Gas  System.  L.L.C.,  42408 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  42408 
KflGC,  Inc.,  42408-42409 
'  Northern  Border  Pipeline  Co.,  42409 
Pacific  Gas  &  Electric  Co.,  42409 

Portland  Natural  Gas  Transmission  System,  42409-42410 
Steuben  Gas  Storage  Co.,  42410 
Texas  Gas  Transmission,  LLC,  42410-42411 
Tuscarora  Gas  Transmission  Co.,  42411 
Viking  Gas  Transmission  Co.,  42411-42412 

Federal  Motor  Carrier  Safety  Administration 

PROPOSED  RULES 
Motor  carrier  safety  standards: 
New  drivers;  safety  performance  history,  42339-42360 

Federal  Retirement  Thrift  Investment  Board 

NOTICES 

Meetings;  Sunshine  Act;  correction,  42473 

Fish  and  Wildlife  Service 

PROPOSED  RULES 
Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
42545-42561 
NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 
Fat  threeridge,  etc.  (seven  freshwater  mussels),  42419- 
42420 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 

Famam  Companies,  Inc.;  correction,  42-250 
Trenbolone  and  estradiol,  42250-42251 
PROPOSED  RULES 
Human  drugs: 
External  analgesic  products  (OTC);  administrative  record 
and  tentative  final  monograph.  42324^2327 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.:    - 
Food  product  categories;  necessity  of  use  in  food 
facilities  registration,  42415-42417 

Forest  Service 

PROPOSED  RULES  " 

National  Forest  System  land  and  resource  management 
planning: 
Special  areas — 
Roadless  area  conservation;  Tongass  National  Forest, 
AK;  correction,  42473 
NOTICES 

Environmental  statements;  notice  of  intent: 

Modoc  National  Forest,  CA,  42372 
Meetings: 
Resource  Advisory  Committees— 
Catron  County,  42372 
Glenn/Colusa  County,  42372 
Tuolumne  County,  42372-42373 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 


See  Food  and  Drug  Administration 
See  Health  Resoim;es  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  42417-42418 

Homeland  Security  Department 

See  Coast  Guard 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 

Manufactured  home  procedural  and  enforcement 
regulations: 
Manufactured  Housing  Consensus  Committee;  land  use 
proposal  rejected,  42327-42329 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Minerals  Management  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Income  taxes:  • 

Testamentary  trusts;  subchapter  S  qualified  trust  election, 

42251-42254 
Welfare  benefit  fund;  part  of  10  or  more  employer  plans, 
42254-12266 
PROPOSED  RULES 

Employment  taxes  and  collection  of  income  tax  at  source: 
Federal  unemployment  tax  deposits;  de  minimis 
threshold,  42329-42331 
Income  taxes: 
Retirement  plans;  cash  or  deferred  arrangements  and 
matching  or  employee  contributions,  42475-42532 

International  Trade  Administration 

NOTICES 
Antidumping: 
Prestressed  concrete  steel  wire  strand  from — 

Brazil,  42386-42389 

India,  42389-42393 

Korea,  42393-42396 

Mexico,  42378-42386 

Thailand,  42373-42377 
Antidumping  and  countervailing  duties: 

Administrative  review  requests;  correction,  42373 
Export  trade  certificates  of  review,  42396-42398 

Justice  Department 

See  Alcohol,  Tobacco,  Firearms,  and  Explosives  Bureau 

NOTICES 

Pollution  control;  consent  judgments:  '       r 

Billabong  II  ANS,  42424 

Eagle  Construction,  Inc.,  42424 

Hathaway-Braley  Wharf  Co.,  42425 

Oil  &  Solvent  Process  Co.  et  al.,  42425-42426 

Tifa  Realty,  Inc.,  et  al.,  42426 

Tuckahoe  Turf  Farms,  Inc.,  et  al.,  42426 

Lat>or  Department 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health  Administration 
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NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  42427 

II  .  • 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
Alaska  Region — 

Oil  and  gas  lease  sales,  42420 
Gulf  of  Mexico — 

Oil  and  gas  lease  sales,  42420-42424 

Mine  Safety  and  Healtli  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  42427-42429 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Lamps,  reflective  devices,  and  associated  equipment — 
]  Replacement  equipment;  interpretations,  42454-42456 

National  Institute  of  Standards  and  Technology 

NOTICES 

International  Code  Council:  international  codes  and 

standards;  update  process,  42399-42400 
National  Fire  Codes: 
Technical  committee  reports,  42398-42399 


National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Atlantic  coastal  fisheries  cooperative  management — 
Horseshoe  crabs,  42360-42362 
NOTICES 

Committees;  estabhshment,  renewal,  termination,  etc.: 
Hawaiian  Islands  Humpback  Whale  National  Marine 
Sanctuary  Advisory  Coimcil,  42400 

Meetings: 
New  England  Fishery  Management  Council,  42400-42401 
Pacific  Fishery  Management  Council,  42401 

National  Telecommunications  and  Information 
Administration 

NOTICES 

Meetings: 
kids.us;  new  domain;  informational  briefing,  42401- 
42402 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
South  Carolina  Electric  &  Gas,  42431 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  42429-42430 

Postal  Service 

NOTICES 

Domestic  rates,  fees,  and  mail  classification;  changes, 
42431-42434 


Research  and  Special  Programs  Administration 

NOTICES 

Pipeline  safety: 
Hazardous  liquid  transportation — 
Gas  transmission  pipelines;  integrity  management  in 

high  consequence  areas,  42456—42458 
Gas  transmission  pipelines;  integrity  management  in 
high  consequence  areas;  identified  sites,  42458- 
42460 

Securities  and  Exchange  Commission 

RULES 

Investment  advisers: 
Electronic  fiUng  system  and  Form  ADV  update;  technical 
amendments,  42247-42250 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  IXC,  42435—42442 
Depository  Trust  Co.,  42442-42443 
International  Secuj-ities  Exchange,  Inc.,  42443-42444 
National  Association  of  Securities  Dealers,  Inc.,  42444- 

42447 
New  York  Stock  Exchange,  Inc.,  42447-42448 
Pacific  Exchange,  Inc.,  42449-42450 
Philadelphia  Stock  Exchange,  Inc.,  42450-42453 

Applications,  hearings,  determinations,  etc.: 
CyberGuard  Corp.,  42435 

SutMtance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Women's  Services  Advisory  Committee,  42418 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  42266-42277 
Maryland,  42277-42282 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Motor  Carrier  Safety  Administration 
See  National  Highway  Traffic  Safety  Administration 
See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Internal  Revenue  Service 

Valles  Caldera  Trust 

NOTICES 

Environmental  statements;  availability,  «tc.: 
Valles  Caldera  National  Preserve,  NM;  National 

Environmental  Policy  Act  procediu^s,  42460-42472 

Veterans  Affairs  Department 

NOTICES 

Meetings: 
Veterans  Readjustment  Advisory  Committee,  42472 


Separate  Parts  In  This  Issue 

Part  II 

Treasury  Department,  Internal  Hevenue  Service,  42475- 
42532 
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Part  III 

Commerce  Department,  Census  Bureau,  42533-42543 

Part  IV 

Interior  Department,  Fish  and  Wildlife  Service,  42545- 
.    42561 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


Federal  Register / Vol.  68,  No.  137 /Thursday,  July  17,  2003 / Contents  VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  ttiis  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


14  CFR 

39  (3  documents) 42241, 

42242,  42244 
71  .!...: 42246 

Proposed  Rules: 

23 42315 

39 42317 

71  42322 

12  i 42323 

135 42323 


41. 


15  CFR 

30 42534 

17  CFR 

275 42247 

279 42247 

21  CFR 

51*i 42250 

52tl 42250 

524 42250 

Proposed  Rules: 

34ft 42324 

24  CFR 

Proposed  Rules: 

3282 42327 

26  CFR 

1  (2  documents) 42251, 

42254 

42254 

Proposed  Rules: 

1 42476 

31..., 42329 

30  CFR 

917  (2  documents) 42266, 

,   .  42274 

920 42277 

33  CFR 

42282 

42285 

42282 

165  (4  documents) 42282, 

42285,  42287,  42289 

Proposed  Rules: 

117 42331 

47  CFR 

22|.f 42290 

90l.[ 42296 

Proposed  Rules: 

54,.j 42333 

90.( 42337 

49  CFR 
Pr(»osed  Rules: 

3901 42339 

39i! 42339 

50  CFR 
Proposed  Rules: 

20 42546 

600 42360 

697 42360 


100,. 


\ 


42241 


Rules  and  Regulations 


Federal  Register 

Vol.  68.  No.  137 

Thursday,  July  17,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2003-SW-49-AD;  Amendment 
39-13238;  AD  2003-14-19] 

RiN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  SA-365N,  N1,  AS-365N2, 
AS  365  N3,  SA-366G1,  AS355F,  F1,  F2, 
N,  and  EC1 30  B4  Helicopters 

AGSENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France 
(Eiu-ocopter)  model  helicopters  that 
requires  removing  certain  main 
servocontrols  and  replacing  them  with 
servocontrols  that  do  not  fall  within  the 
"Applicability"  of  this  AD  at  specified 
intervals.  This  amendment  is  prompted 
by  the  discovery  of  an  incorrect 
ti^tening  torque  load  found  on 
servocontrols  that  were  overhauled  by 
Hawker  Pacific  Aerospace.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  thread  failure,  separation  of  the 
upper  end  fitting  that  attaches  the 
servocontrol  cylinder  to  the  upper  ball 
end-fitting,  ^nd  subsequent  loss  of 
control  of  the  helicopter. 
DATES:  Effective  August  21,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Regulations 
and  Guidance  Group,  Fort  Worth,  Texas 
76193-0110,  telephone  (817) 222-5123, 
fax  (817)  222-5961. 
SUPPt^MENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  Eiu-ocopter  Model 
SA-365N,  Nl,  AS-365N2,  AS  365  N3, 
SA-366G1.  AS355  F,  Fl,  F2.  N,  and 
EC130  B4  helicopters  with  certain 


servocontrols  installed  was  published  in 
the  Federal  Register  on  February  14, 
2003  (68  FR  7451).  That  action  proposed 
to  require  removing  the  servocontrol 
and  replacing  it  with  a  servocontrol  that 
does  not  fall  within  the  "Applicability" 
of  the  AD  at  specified  intervals. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
Eurocopter  Model  AS  365  N,  EC  130,  AS 
355,  and  SA  366  helicopters.  The  DGAC 
advises  of  a  report  of  incorrect 
tightening  torque  load  foimd  in  service 
on  servocontrols  that  were  overhauled 
by  Hawker  Pacific  Aerospace. 

Eurocopter  has  issued  the  following 
alert  telexes,  all  dated  April  29,  2002, 
which  specify  removing  the 
servocontrols  and  retiuning  them  to  the 
Hawker  Pacific  Aerospace: 

•  Alert  Telex  No.  67.00.08  for  Model 
AS-365N,  Nl,  N2,  and  N3  helicopters; 

•  Alert  Telex  No.  67.03  for  Model 
AS-366G1  helicopters; 

•  Alert  Telex  No.  67.00.23  for  Model 
AS355F,  Fl,  F2,  and  N  helicopters; 

•  Alert  Telex  No.  67A001  for  Model 
EC130B4  helicopters. 

The  DGAC  classified  these  alert  telexes 
as  mandatory  and  issued  AD  No's. 
2002-3 12-056(A),  2002-313-027(A), 
2002-315-069(A),  and  2002-316- 
004(A),  all  dated  June  12,  2002,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  France. 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the  , 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed.- 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  regarding  that 
material. 

The  FAA  estimates  that  252 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  8  work  hoiu^  per 
helicopter  to  accomplish  the  required 


actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $6,853,  but  the 
manufacturer  has  stated  in  the  service 
information  that  it  will  rework  the 
servocontrols  at  no  cost  to  the  owner/ 
operator.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $1,847,916, 
assuming  no  costs  are  covered  by  the 
manufactiirer's  warranty. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700,  Washington,  DC. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECnVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-14-19    Eurocopter  France: 

-Amendment  39-13238.  Docket  No. 
2002-SW-49-AD. 
Applicability:  Model  SA-365N,  Nl.  AS- 
365N2,  N3.  SA-366  Gl.  AS355F.  Fl.  F2.  N 
and  EC130  B4  helicopters,  with  TRW-SAMM 
main  servocontrols.  part  number  SC8031, 
SC8031A.  SC8031-1,  SC8031-2,  SC8032-1. 
SC8032-2.  SC8033-1.  SC8033-2,  SC8034-1, 
SC8034-2.  SC8042  or  SC8043,  overhauled  or 
repaired  at  Hawker  Pacific  Aerospace  before 


March  1,  2002,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 


this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  thread  failure,  separation  of  the 
upper  end-fitting  that  attaches  the 
servocontrol  cylinder  to  the  upper  ball  end- 
fitting,  and  subsequent  loss  of  control  of  the 
helicopter,  accomplish  the  following: 

(a)  Replace  each  servocontrol  with  a 
servocontrol  that  does  not  fall  within  the 
"Applicability"  of  this  AD  in  accordance 
with  the  following  table: 


For  servocontrols  that  have  been  in  service  for: 


(1)  Less  than  1,000  hours  time-in-service  (TIS) 

(2)  1,000  or  more  hours  TIS;  less  than  1,300  ... 


(3)  1,300  or  more  hours  TIS; 


Replace  the  servocontrols: 


Within  the  next  550  hours  TIS  or  12  months,  whichever  occurs  first. 

Before  the  sen/ocontrols  reach  1 ,550  hours  TIS  or  within  9  months,  whichever 

occurs  first. 
Within  the  next  250  hours  TIS  or  6  months,  whichever  occurs  first. 


Note  2:  Eurocopter  Alert  Telex  No." 
67.00.08  for  Model  AS  365  N,  Nl,  N2,  and 
N3  helicopters;  Alert  Telex  No.  67.03  for 
Model  AS  366  Gl  helicopters;  Alert  Telex 
No.  67.00.23  for  Model  AS  355  F,  Fl,  F2,  and 
N  helicopters;  and  Alert  Telex  No.  67A001 
for  Model  EC  130  B4  helicopters,  all  dated 
April  29,  2002,  pertain  to  the  subject  of  this 
AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 

.  used  if  approved  by  the  Manager,  Safety 
Management  Group.  Rotorcraft  Directorate, 
FAA.  Operators  shall  submit  their  requests 
through  an  FAA  Principal  Maintenance 
Inspector,  who  may  concur  or  comment  and 
then  send  it  to  the  Manager.  Safety 
Management  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Safety  Management  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  This  amendment  becomes  effective  on 
August  21,  2003. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  De  L'Aviation  Civile  (France)  AD 
No's.  2002-312-056(A),  2002-31 3-02 7(AJ, 
2002-315-069(A),  and2002-316-004(A).  all 
dated  June  12,  2002. 

Issued  in  Fort  Worth,  Texas,  on  July  8, 
2003. 

Mark  R.  Schilling, 

Acting  Manager,  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  03-17947  Filed  7-16-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-20-AD;  Amendment 
39-13242;  AD  2003-14-23] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211-524G2,  -524G2-T,  -524G3, 
-524G3-T,  -524H,  -524H-T,  -524H2, 
and  -524H2-T  Series,  and  Models 
RB211  Trent  768-60,  772-60,  and 
772B-60  Turbofan  Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  Rolls- 
Royce  pic  (RR)  RB211-524G2.  -524G2- 
T.  -524G3,  -524G3-T,  -524H.  -524H-T, 
-524H2.  and  -524H2-T  series,  and 
models  RB211  Trent  768-60,  772-60, 
and  772B-60  turbofan  engines  with  high 
pressure  compressor  (HPC)  rotor  stage  1 
through  stage  6  drums,  part  numbers 
(P/Ns)  FK25502  and  FW2G195  installed. 
This  AD  is  prompted  by  reports  of 
cracks  found  in  loading  slots  of  HPC 
rotor  stage  1  through  stage  6.drums.  We 
are  issuing  this  AD  to  prevent  crack 
initiation  and  propagation  leading  to 
uncontained  failure  of  the  HPC  rotor 
stage  1  through  stage  6  drum,  and 
damage  to  the  airplane. 
DATES:  Effective  August  1,  2003. 

We  must  receive  any  comments  on 
this  AD  by  September  15,  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 


•  By  mail:  The  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
20-AD.  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
aclcomment@faa.gov 

You  may  examine  the  AD  docket,  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel,  . 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Antonio  Cancelliere,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  U.K., 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  RR  RB211- 
524G2,  -524G2-T,  -524G3,  -524G3-T, 
-524H. -524H-T,  -524H2,  and  -524H2- 
T  series,  and  models  RB211  Trent  768- 
60,  -772-60,  and  772B-60  turbofan 
engines  with  HPC  stage  1  through  stage 
6  drums,  P/Ns  FK25502  and  FW20195 
installed.  The  CAA  advises  that  reports 
have  been  received  of  a  number  of  RR 
Trent  700  series  HPC  rotor  stage  1 
through  stage  6  drums  foimd  with 
cracks  in  the  blade  loading  slots.  The 
RB211-524G2,  -524G2-T,  -524G3, 
-524G3-T.  -524H.  -524H-T,  -524H2, 
and  -524H2-T  series  turbofan  engines 
use  an  identical  HPC  rotor  stage  1 
through  stage  6  drum.  To  date,  one 
drum  has  been  found  with  cracks.  The 
manufacturer's  investigation  has 
revealed  that  the  mechanism  inducing 
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the-cracking  is  a  function  of  engine 
operating  time  and  temperature,  and  is 
initiating  cracks  in  the  area  of  peak 
stress  location.  This  AD  requires 
removal  from  service  of  affected  HPC 
rotor  stage  1  through  stage  6  drums  at 
a  newly  established  reduced  cyclic  life 
limit.  We  are  requiring  certain  actions  in 
this  AD  to  prevent  crack  initiation  and 
propagation  leading  to  uncontained 
failure  of  the  HPC  rotor  stage  1  through 
stage  6  drum,  and  damage  to  the 
airplane. 

FAA's  Determination  and  Requirements 
of  This  AD 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  Since  an  unsafe  condition  has 
be^i  identified  that  is  likely  to  exist  or 
develop  on  other  Rolls-Royce  pic 
RB211-524G2,  -524G2-T,  -524G3. 
-524G3-T,  -524H,  -524H-T,  -524H2, 
and  -524H2-T  series,  and  models 
RB2 11  Trent  768-60,  772-60,  and 
772B-60  turbofan  engines  of  this  same 
type  design,  we  are  issuing  this  AD  to 
prevent  crack  initiation  and  propagation 
leading  to  uncontained  failure  of  the 
HPC  rotor  stage  1  through  stage  6  drum, 
and  damage  to  the  airplane.  This  AD 
requires  removal  of  HPC  rotor  stage  1 
through  stage  6  drums,  P/Ns  FK25502 
and  FW20195,  at  a  newly  established 
reduced  cyclic  life  limit  of  4,200  cycles- 
since-new. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  U.K.,  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  In  keeping 
with  this  bilateral  airworthiness 
agreement,  the  CAA  has  kept  the  FAA 
informed  of  the  situation  described 
above.  We  have  examined  the  findings 
of  the  CAA,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

FAA's  Determination  of  the  ECTective 
Date 

$ince  there  are  currently  no  domestic 
operators  of  this  engine  model,  notice 
and  opportunity  for  prior  public 
comment  are  uimecessary.  Therefore,  a 
situation  exists  that  allows  the 
immediate  adoption  of  this  regulation. 


Changes  to  14  CFR  Part  39— Efifect  on 
the  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

CoDunents  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  listed  imder 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-2O-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
nimiber  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  sununarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
ciurently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  oui  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
www.plainlanguage.gov. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation: 

1,;  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 


2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26. 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  imder  ADDRESSES, 
hiclude  "AD  Docket  No.  2003-NE-2a- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator,   ;> 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-14-23     Rolls-Royce  pic:  Amendment 
39-13242.  Docket  No.  2003-NE-20-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  August  1.  2003. 

Affected  AOs 

(b)  None. 
Applicability:     . 

(c)  This  AD  applies  to  Rolls-Royce  pic 
RB211-524G2,  -524G2-T.  -524G3,  -524G3- 
T,  -524H,  -524H-T,  -524H2,  and  '•524H2-T 
series,  and  models  RB211  Trent  768-60,  772- 
60.  and  772B-60  turbofan  engines  with  high 
pressure  compressor  (HPC)  rotor  stage  1 
through  stage  6  drums,  part  numbers  (P/Ns) 
FK25502  and  FW20195  installed.  These 
engines  are  installed  on,  but  not  limited  la^ 
Airbus  A330  series,  Boeing  747^00  series, 
and  767-300  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  reports  of 
cracks  found  in  loading  slots  of  HPC  rotor 
stage  1  through  stage  6  drums.  We  are  issuing 
this  AD  to  prevent  crack  initiation  and 
propagation  leading  to  uncontained  failure  of 
the  HPC  rotor  stage  1  through  stage  6  drum, 
and  damage  to  the  airplane. 

Compliance: 

(e)  If  you  have  not  already  performed  the 
actions  required  sby  this  AD,  you  must 
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perform  the  actions  within  the  compUance 
cycles  specified  in  this  AD. 

Required  Actions 

(0  Remove  HPC  rotor  stage  1  through  stage 
6  drums,  P/Ns  FK25502  and  FW20195,  from 
service  at  or  before  accumulating  4,200 
cycles-since-new  (CSN). 

(g)  After  the  effective  date  of  this  AD,  do 
not  install  any  HPC  rotor  stage  1  thrqugh 
stage  6  drum,  P/N  FK25502  or  FW20195.  that 
exceeds  4.200  CSN. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(h)  You  must  request  AMOCs  as  specified 
in  14  CFR  part  39.19.  All  AMOCs  must  be 
approved  by  the  Manager,  Engine 
Certification  Office,  FAA. 

Material  Incorporated  by  Reference 

(i)  None. 

Related  Information 

(j)  CAA  airworthiness  directive  004-02- 
2003,  dated  April  2003,  also  addresses  the 
subject  of  this  AD. 

Issued  in  Burlington,  Massachusetts,  on 
July  11.  2003. 
Francis  A.  Favara, 

Acting  Manager.  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18078  Filed  7-16-03;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-32-AD;  Amendment 
39-13243;  AD  2003-15-01] 

RIN2120-AA64 

Airworthiness  Directives;  IMcCauiey 
Propeller  Systems,  Inc.  Propeller  Hub 
Models  B5JFR36C1101, 
C5JFR36C1102,  B5JFR36C1103,  and 
C5JFR36C1104 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUHMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
"^  McCauley  Systems,  Inc.  propellers  that 
are  installed  on  BAE  Systems 
(Operations)  Limited  Jetstream  Model 
,4101  airplanes.  This  AD  requires  a 
fluorescent  penetrant  inspection  (FPI)  of 
the  propeller  blades  for  cracks.  This  AD 
is  prompted  by  a  report  of  a  significant 
crack  in  a  propeller  blade  shank  and 
two  reports  of  cracks  in  the  hubs  of  the 
same  propeller  model.  We  are  issuing 
this  AD  to  detect  cracks  in  the  propeller 
blade  shank  that  could  cause  a  failure  of 
the  propeller  blade  and  loss  of  control 
of  the  airplane. 


DATES:  Effective  July  17,  2003.  The 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  pubUcations  listed  in  the 
regulations  as  of  July  17,  2003. 

We  must  receive  any  comments  on 
this  AD  by  September  15,  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail:  The  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
32-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcomment@faa.gov 

You  may  get  the  service  information 
referenced  in  this  AD  from  McCauley 
Propeller  Systems,  3535  McCauley 
Drive,  Vandalia,  OH  45377. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA.  You 
may  examine  the  service  information  at 
the  FAA,  New  Englemd  Region,  Office  of 
the  Regional  Coimsel,  12  New  England 
Executive  Park,  Biu-lington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Smyth,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Room  107,  Des 
Plaines,  IL  60018;  telephone:  (847)  294- 
7132;  fax:  (847)  294-7834. 
SUPPLEMENTARY  INFORMATION:  This  AD 
applies  to  the  following  McCauley 
Systems,  Inc.  propeller  assemblies  that 
are  installed  on  BAE  Systems 
(Operations)  Limited  Jetstream  Model 
4101  airplanes: 

•  Hub  Model  B5JFR36C1 101,  wdth 
Model  114GC  series  propeller  blades, 

•  Hub  Model  C5JFR36C1 102.  with 
Model  L114GC  series  propeller  blades, 
and 

•  Hub  Model  B5JFR36C1 103,  with 
Model  114HC  series  propeller  blades, 

•  Hub  Model  C5JFR36C1 104,  with 
Model  L114HC  series  propeller  blades. 
This  AD  requires  a  one  time  FPI  of  the 
retention  area  of  the  propeller  blade.  A 
July  1,  2003,  report  of  vibration 
prompted  this  AD.  An  operator  of  a 
Jetstream  Model  4101  airplane  notified 
McCauley  Propeller  Systems,  Inc.  of  a 
vibration  diuing  flight.  Investigation 
found  a  crack  that  appeared  to  extend 
through  the  butt  of  the  propeller  blade 
for  about  one-half  of  the  circiunference 
of  the  blade  shank.  We  also  received 
two  reports  of  cracks  in  the  hubs  of  the 


same  propeller  models  that  may  be    - 
related  to  this  issue.  We  are  requiring 
the  actions  specified  in  this  AD  to  detect 
cracks  in  the  propeller  blade  shank  that 
could  cause  a  failure  of  the  propeller 
blade  and  loss  of  control  of  the  airplane. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  McCauley  Alert 
Service  Bulletin  (ASB)  ASB246B, 
Revision  2,  dated  July  11,  2003,  that 
describes  procediues  for  FPI  of  the 
propeller  blade. 

Differences  Between  This  AD  and  the 
Service  Information 

McCauley  ASB  ASB246B,  Revision  2, 
dated  July  11,  2003,  requires  the 
operator  to  perform  a  blade  shake  check 
at  72-hour  intervals.  This  AD  does  not 
require  the  blade  shake  check. 

FAA's  Determination  and  Requirements 
of  This  AD 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  McCauley  Systems,  Inc. 
propeller  hub  Models  B5JFR36C1101, 
C5JFR36C1102,  B5JFR36C1103.  and 
C5JFR36C1104.  of  the  same  type  design 
that  are  installed  on  BAE  Systems 
(Operations)  Limited  Jetstream  Model 
4101  airplanes.  We  are  issuing  this  AD 
to  detect  cracks  in  the  propeller  blade 
shank  that  could  cause  a  failure  of  the 
propeller  blade  and  loss  of  control  of  the 
airplane.  You  must  use  the  service 
information  described  previously  to 
perform  these  actions. 

FAA's  Determination  of  the  EfiTective 
Date 

Since  an  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD,  we  have  found  that  notice  and 
opportunity  for  public  comment  before 
issuing  this  AD  are  impracticable,  and 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 
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Interim  Action 

These  actions  are  interim  actions  and 
we  may  take  hirther  rulemaking  actions 
in  the  ftiture. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arguments  regarding  this  AD.  Send  your 
comments  to  an  address  Hsted  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-32-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
niunber  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  yoiu  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  with 
•  you.  You  may  get  more  information 
about  plain  language  at  bttp:// 
www.faa.gov/language  and  http:// 
www.plainlanguage.gov. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  imder 
Executive  Order  13132.  This  AD  will 


not  have  a  substantial  direct  effect  on 
the  Stjates,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regiUation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  imder  the 
DOT  Regulatory  Policies  and  Procediures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  sxunmary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-32- 
AD"  in  yoiu  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regidations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  * 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 


2003-15-01  McCauley  Propeller  Systems, 
Inc.:  Amendment  39-13243.  Docicet  No. 
2003-NE-32-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  July  17.  2003". 

Affiected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  applies  to  McCauley  Propeller 
Systems,  Inc.  propeller  models  that  are  listed 
in  Table  1  of  this  AD,  and  are  installed  on 
BAE  Systems  (Operations)  Limited  Jetstream 
Model  4101  airplanes.  Table  1  follows: 

Table  1  .—Propeller  Models  by 
Hub  Model  and  Blade  Model 


Propeller  hub  model 

* 

With  propeller 

blade  model 

installed 

B5JFR36C1101  

114GC  series. 

C5JFR36C1102 

L114GC  series 

Bft,)FR36C1103 

C5JFR36C1104 

114HC  series. 
L114HC  series 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  a  report  of  a 
significant  crack  in  a  propeller  blade  shank 
and  two  reports  of  cracks  in  the  hubs  of  the 
same  propeller  model.  We  are  issuing  this 
AD  to  detect  cracks  in  the  propeller  blade 
shank  that  could  cause  a  failure  of  the 
propeller  blade  and  loss  of  control  of  the 
airplane. 

Compliance 

(e)  You  must  perform  the  actions  within 
the  compliance  times  specified  in  this  AD 
unless  the  actions  have  already  been  done. 

Fluorescent  Penetrant  Inspection  (FPI)  of 
Propeller  Blades 

(f)  Fluorescent-penetrant  inspect  the 
propeller  blade  using  the  procedures 
specified  in  3.  A.  through  3.1.  of  McCauley 
Alert  Service  Bulletin  (ASB)  ASB246B, 
Revision  2,  dated  July  11,  2003,  and  the 
compliance  times  specified  in  the  following 
Table  2: 


Table  2.— Compliance  Times  for  FPI  of  Propeller  Blades 


If  the  propeller  blade  time-since-new  (TSN)  is — 


Orif— 


Then  Inspect — 


(1)  10,000  hours  TSN  or  more 


The  blade  was  overhauled  at  least  twice 


(2)  10,000  hours  TSN  or  more  and  the  blade 
has  been  overhauled  within  the  last  200 
hours  TIS  before  the  effective  date  of  this  AD. 


(3) 


6,000  hours  TSN  or  more 


(4)  Fewer  than  6,000  TSN 


The  blade  was  overtiauled  at  least  twice,  and 
the  last  overhaul  was  within  the  last  200 
hours  TIS  before  the  effective  date  of  this 
AD. 

The  blade  was  overhauled  at  least  once 

The  blade  has  not  been  overhauled 


Within  50  hours  time-in-service  (TIS)  after  tfie 

effective  date  of  this  AD. 
Within  250  hours  TIS  after  the  effective  date 

of  th*is  AD. 


Within  200  hours  TIS  after  ttie  effective  date 

of  this  AD. 
At  the  next  overtiaul. 


Reporting  Requirements 

(g)  The  Office  of  Memagement  and  Budget 
(OMB)  has  approved  the  reporting 
requirements  specified  in  3.H.  of  McCauley 


ASB  ASB246B,  Revision  2.  dated  July  11. 
2003,  and  assigned  OMB  control  number 
2120-0056. 


Alternative  Methods  of  Compliance 
(AMOCs) 

(h)  You  must  request  AMOCs  as  specified 
in  14  CFR  39.19.  All  AMOCs  must  be 
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approved  by  the  Manager,  Chicago  Aircraft 
Certiflcation  Office,  PAA. 

Material  Incorporated  by  Reference 

(i)  You  must  use  McCauley  Propeller 
Systems,  Inc.,  Alert  Service  Bulletin 
ASB246B,  Revision  2,  dated  July  11,  2003,  to 
perform  the  FPI.  The  Director  of  the  Federal 
Register  approved  the  incorporation  by 
reference  of  this  service  bulletin  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  a  copy  from  McCauley 
Propeller  Systems.  3535  McCauley  Drive, 
Vandalia,  OH  45377.  You  may  review  copies 
at  the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington.  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Related  Information 

ft 

(j)  None. 

Issued  in  Burlington,  Massachusetts,  on 
July  14,  2003. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-18236  Filed  7-15-03;  12:42  pm) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

'14  CFR  Part  71 

[Docket  No.FAA-2003-15124;  Airspace 
Docket  No.  03-ASO-5] 

Amendment  of  Class  E5  Airspace; 
Augusta,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  amends  Class  E5 
airspace  at  Augusta,  GA.  A  Area 
Navigation  (RNAV)  Global  Positioning 
system  (GPS)  Standard  Instrument 
Approach  Procedure  (SLAP)  has  been 
developed  to"  Augusta  Regional  Airport 
At  Bush  Field.  Additionally,  a 
modihcation  has  been  made  to  the 
Augusta,  GA,  Class  E5  airspace  area  to 
contain  the  Nondirectional  Radio 
Beacon  (NDB)  Runway  (RWY)  17 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Augusta  Regional 
airport  At  Bush  Field.  Controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  the  SLAP's 
DATES:  0901  UTC.  September  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 


SUPPLEMENTARY  INFORMATION: 
History 

On  May  22,  2003,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
amending  Class  E5  airspace  at  Augusta, 
GA.  (68  FR  27946).  This  action  provides 
adequate  Class  E5  airspace  for  IFR 
operations  at  Augusta  Regional  Airport 
At  Bush  Field.  Designations  for  Class  E 
are  pubhshed  in  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16.  2002.  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at 
Augusta.  GA. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent.  It. 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (30  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (Air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  401113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Annended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K.  Airspace 
Designations  and  Reporting  Points, 
dated  August  30.  2002.  and  effective 
September  16.  2002.  is  amended  as 
follows: 

Paragraph  6005  Class  E  Areas  Extending 
Upward  From  700  Feet  or  More  Above  the 
Surface  of  the  Earth  ^ 

***** 

ASO  GA  E5    Augusta,  GA  [REVISED] 

Augusta  Regional  At  Bush  Field  Airport,  GA 

(Lat.  33°22'12''N,  long.  81°57'52' W) 
Bushe  NDB 

(Lat.  33°17'13"  N,  long.  81''56'49''  W) 
Emory  NDB 

(Lat.  33°27'46'  N  long.  81°59'49''  W) 
Daniel  Field 

(Lat.  33°27'59'N,  long.  82°02'22'' W)  . 
Burke  County  Airport 

(Lat.  33°02'27"  N,  long.  82°00'14"  W) 
Burke  County  NDB 

(Lat.  33''02'33''  long.  82''00'  171 
Millen  Airport  *- 

(Lat.  32°53'38''  N,  long.  81°57'54''  W) 
Millen  NDB      ' 

(Lat.  32°53'41'  N,  long.  81'>58'  01'  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  8.2-mile 
radius  of  Augusta  Regional  At  Bush  Field 
Airport,  and  within  8  miles  west  and  4  miles 
east  of  the  172°  bearing  from  the  Bushe  NDB 
extending  from  the  8.2-mile  radius  to  16 
miles  south  of  Bushe  NDB,  and  within  8 
miles  west  and  4  miles  east  of  the  349° 
bearing  from  the  Emory  NDB  extending  from 
the  8.2-mile  radius  to  16  miles  north  of 
Emory  NDB,  and  within  a  6.3-mile  radius  of 
Daniel  Field,  and  within  a  6.2-mile  radius  of 
Burke  County  Airport  and  within  3.5  miles 
each  side  of  the  243°  bearing  from  the  Burke 
County  NDB  extending  from  the  6.2-mile 
radius  to  7  miles  southwest  of  the  NDB,  and 
within  a  6.4-mile  radius  of  Millen  Airport 
and  within  4  miles  east  and  8  miles  west  of 
the  357°  bearing  from  the  Millen  NDB 
extending  from  the  6.4-mile  radius  to  16 
miles  north  of  the  airport. 
***** 

Issued  in  College  Park,  Georgia  on  July  7, 
2003. 

Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  03-18073  Filed  7-16-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

1 7  CFR  Parts  275  and  279 

[Release  rtos.  34-48167;  iA-2144;  File  No. 
S7-10-00] 

RIN3235-AD21 

Electronic  Filing  by  Investment 
Advisers;  Amendments  To  Form  ADV; 
Technical  Amendments 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule;  technical 

amendments. 

SUMMARY:  The  Commission  is  adopting 
technical  revisions  to  Forms  ADV, 
ADV-W  and  ADV-H  and  related  rules 
luder  the  Investment  Advisers  Act  of 
1940,  which  were  published  in  the 
Federal  Register  on  September  22,  2000 
'  (65  FR  57437).  The  amendments  are 
designed  to  aid  advisers  in  the 
completion  and  filing  of  Forms  ADV, 
•    ADV-W  and  ADV-H  by  clarifying 
certain  instructions  to  the  forms. 
EFFECTIVE  DATE:  July  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
L.  Evans,  Senior  Counsel,  at  202-942- 
0719,  Office  of  Investment  Adviser 
Regulation,  Division  of  Investment 
Management,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0506. 
SUPPLEMENTARY  INFORMATION:  The 
Seciuities  and  Exchange  Commission 
("Commission"  or  "SEC")  is  adopting 
technical  amendments  to  rules  0—4, 
203-1,  203-3,  and  204-1  (17  CFR 
275.04,  275.203-1,  275.203-3,  and 
275.204-1]  and  to  Forms  ADV,  ADV-W 
and  ADV-H  (17  CFR  279.1,  279.2  and 
279.3]  under  the  Investment  Advisers 
Act  of  1940  (15  U.S.C.  80b]  ("Advisers 
Act"  or  "Act").  The  Commission  is  also 
withdrawing  rule  203A-6  (17  CFR 
275.203A-6)  imder  the  Advisers  Act. 

I.  Discussion 

Investment  advisers  today  utilize  the 
Investment  Adviser  Registration 
Depository  ("LARD"),  a  one-stop 
.    electronic  filing  system,  to  make 
registration  and  "notice"  filings  with 
the  SEC  and  state  regulators  over  the 
Internet.  In  conjunction  with  launching 
electronic  filing  for  advisers  in  2000,  the 
Commission  adopted  several  rules  and 
rule  amendments  under  the  Advisers 
Act,  related  to  the  LARD.'  Certain 
administrative  issues  have  arisen 
regarding  these  revised  rules  and  forms. 


and  we  are  making  technical 
amendments  to  address  these  issues.^ 

n.  Rule  and  Form  Amendments 

A.  Rule  0-4:  General  Requirements  of 
Papers 

We  are  amending  rule  0-4  to  extend 
filing  deadlines  when  the  LARD  is 
closed  to  filings.  Electronic  filings 
otherwise  required  to  be  made  in  late 
December,  when  the  LARD  is  shut  down 
to  process  state  renewals,  must  be  filed 
on  or  before  the  following  January  7. 
Other  LARD  filings  required  to  be  made 
on  a  day  the  LARD  is  closed  to  filings 
will  be  considered  timely  if  filed  on  the 
following  business  day.^ 

B.  Rule  204-1 :  Amendments  to 
Application  for  Registration 

We  are  deleting  language  in  rule  204- 
1(b)  that  set  out  the  transition  period  to 
LARD  for  SEC-registered  advisers;  this 
transition  period  ended  April  30,  2001.* 
We  are  also  amending  the  rule  to  clarify 
that  advisers  must  file  all  amendments 
to  Part  lA  of  Form  ADV  electronically 
with  the  LARD  absent  a  continuing 
hardship  exemption. 

C.  Form  ADV:  Uniform  Application  for 
Investment  Adviser  Registration;  Part 
lA,  Item  7:  Financial  Industry 
Affiliations 

We  are  revising  the  instructions  to 
Form  ADV,  Part  lA,  Items  7A  and  7B. 
The  change  to  Item  7A  acconunodates 
advisers  that  share  personnel  with  an 
affiliated  broker-dealer.  NASD  will 
accept  a  single  Form  U— 4  filing,  through 
LARD,  to  register  an  individual  both  as 
the  advisory  firm's  investment  adviser 
representative  and  as  a  registered 
representative  of  the  advisory  firm's 
affiliated  broker-dealer,  provided  the 
adviser  names  the  affiliated  brokerage 
firm  on  its  Form  ADV.^  Duplicative 
Form  U-4  filings  by  an  adviser  and  its 
affiliated  broker-dealer  create 


*  Electronic  Filing  by  Investment  Advisers: 
Amendments  to  Form  ADV,  Investment  Advisers 
Act  Release  No.  1897  (Sept.  12.  2000)  |6S  FR  57438 
(Sept.  22,  2000)1. 


^  In  addition  to  the  changes  detailed  below,  we 
are  (i)  revising  the  Form  ADV-H  Item  IB  language 
to  refer  to  item  12  of  Part  1  A"  of  Form  ADV  rather 
than  simply  "Item  12",  (ii)  clarifying  that 
Instruction  3  to  Form  ADV-W  applies  only  to  state- 
registered  advisers,  and  (iii)  amending  rules  203-1 , 
203-3  and  204-1.  the  General  Instructions  to  Form 
ADV,  and  Form  ADV-W  to  reflect  the  correct  name 
of  the  LARD  operator  due  to  a  NASD  corporate 
restructuring  in  the  fall  of  2002. 

3RuleO-4(aK2)  |17  CFR  275.0-4(a)(2)J. 

'*  We  are  also  deleting  rule  203A-6,  which  set  out 
the  transition  period  from  SEC  registration  for 
certain  advisers  located  in  Oliio;  this  transition 
period  ended  March  30.  2000. 

5  The  Form  U— 4  is  the  NASD  uniform  application 
for  securities  industry  registration  or  transfer. 
Investment  advisers  submit  Form  U-4  through 
LARD  to  register  investment  adviser  representatives 
with  state  securities  authorities:  broker-dealers 
submit  it  through  the  Central  Registration 
Depository  (CRD)  for  their  registered 
representatives. 


unnecessary  burdens;  as  a  convenience 
to  filers,  we  are  amending  Part  lA,  Item 
7  to  permit  (but  not  require)  an  adviser 
to  name,  on  Section  7.A.  of  Schedule  D, 
any  related  persons  that  are  broker- 
dealers. 

Another  change,  to  Item  7B,  allows  an 
adviser  to  cross-reference  to  the  Form 
ADV  of  its  SEC-registered  affiliate  in 
order  to  disclose  the  limited 
partnerships  and  limited  liability 
companies  that  the  affiliate  advises.*  An 
SEC-registered  adviser  may  omit,  frcan 
Section  7.B.  of  Schedule  D,  the  details 
of  LPs  or  LLCs  managed  by  its  related 
persons  that  are  also  SEC-registered 
advisers,  so  long  as  the  adviser  explains 
in  the  miscellaneous  section  of 
Schedule  D  that  the  detailed  list  is 
available  on  the  related  person's  Form 
ADV.'  In  order  to  pass  a  "completeness 
check"  on  the  LARD,  however,  all 
advisers  that  answer  "yes"  to  Item  73 
must  list  at  least  one  LP  or  LLC  in 
Section  7.B  of  Schedule  D.  The  LARD 
will  not  allow  an  adviser  to  file  a  Form 
ADV  that  fails  the  completeness  check. 

m.  ECfective  Date;  Finding  Under  the 
Administrative  Procedure  Act 

The  technical  amendments  adopted 
today  shall  become  effective  July  1 1 , 
2003.  An  adviser  is  not  required  to  file 
a  separate  amendment  to  its  Form  ADV 
solely  to  reflect  these  revisions. 
However,  when  it  next  files  a  Form  ADV 
(including  amending  its  Form  ADV), 
Form  ADV-W  or  Form  ADV-H  on  or 
after  the  effective  date,  the  adviser  must 
use  the  rules  and  forms  as  revised." 
These  amendments  make  minor, 
technical  changes  to  the  manner  in 
which  advisers  submit  registration 
information  to  the  Commission  through 


'  A  number  of  advisers  currently  follow  this 
procedure  in  reliance  on  the  SEC  staff  response  to 
a  "frequently  asked  question"  on  the  SEC's  lARD 
website. 

^This  explanation  must  state:  (1)  That  the  adviser 
has  related  SEC-registered  investment  advisers  who 
manage  investment  related  LPs  or  IXCs  that  are  not 
listed  in  Section  7.B  of  its  Schedule  D.  (2)  that 
complete  and  accurate  information  about  those 
investment  related  LPs  or  LLCs  is  available  in 
Section  7.3  of  Schedule  D  of  the  Form  ADVs  of  the 
related  SEC-registered  advisers:  andt3)  whether  the 
adviser's  clients  are  solicited  to  invest  in  any  of 
those  LPs  or  LLCs.  If  the  adviser  has  a  related 
person  that  is  a  general  partner  in  an  investment- 
related  LP  or  manager  of  an  investment-related  LLC, 
and  that  related  person  is  not  registered  with  the 
SEC  as  an  investment  adviser,  the  adviser  must 
continue  to  list  all  LPs  and  LLCs  of  that  related 
person  in  Section  7.B  of  its  own  Schedule  D. 

*  An  adviser  filing  a  Form  ADV  amendment 
through  the  lARD  on  or  after  the  effective  date  will 
necessarily  be  submitting  the  revised  version  of  the 
form.  Because  the  revisions  to  Section  7. A  of 
Schedule  D  add  data  fields,  advisers  may  need  to 
re-enter  their  responses  to  that  Section.  Advisers 
should  review  their  responses  to  all  of  the  affected, 
sections  of  the  Form  carefully  to  ensure  that  they 
remain  correct  and  complete. 
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the  lARD,  or  eliminate  outdated  or 
confusing  material  contained  in  the 
rules  and  instructions  for  submitting 
such  information.  Therefore,  the 
Commission  finds  that  there  is  good 
cause  to  adopt  them  as  final  rules. 
Moreover,  the  amendments  impose  no 
new  obligations  on  advisers;  they  are 
"rules  of  agency  *   *   *  procedure"  that 
fall  within  exceptions  to  the  general 
notice  and  comment  requirements  of  the 
Administrative  Procedure  Act.^ 

IV.  Consideration  of  Promotion  of 
ECBciency,  Competition,  and  Capital 
Formation 

Section  202(c)  of  the  Advisers  Act 
requires  the  Commission,  when 
engaging  in  rulemaking  that  requires  it 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition,  and  capital  formation. 'o 

As  discussed  above,  the  rule  and  form 
amendments  will  aid  advisers  in  the 
completion  of  Forms  ADV.  ADV-W  and 
ADV-H.  The  technical  amendments 
may  enhance  efficiency  further  by 
clarifying  the  forms  and  their 
instructions,  thereby  improving  an 
adviser's  understanding  of  LARD  and 
eliminating  duplicative  filings. 

Because  the  rule  and  form 
amendments  apply  equally  to  all 
advisers,  we  do  not  anticipate  that  any 
competitive  disadvantages  would  be 
created.  We  do  not  expect  the 
amendments,  as  technical  changes,  to 
have  an  effect  on  capital  formation  or 
the  capital  markets. 

V.  Statutory  Authority 

We  are  adopting  amendments  to  rule 
0-4,  General  Requirements  of  Papers, 
under  sections  204  and  211(a)  of  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-4  and  80b-ll(a)]. 

We  are  adopting  amendments  to  rule 
203-1,  Application  for  Investment 
Adviser  Registration,  under  sections 
203fc)(l),  204,  and  211(a)  of  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-3(c)(l),  BOb-^,  and  80b- 
ll{a)]. 


95  U.S.C.  553(b)(3)(A)  and  (B).  For  similar 
reasons,  the  amendments  do  not  require  analysis 
under  the  Regulatory  Flexibility  Act  or  analysis  of 
major  rule  status  under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act.  See  5  U.S.C. 
601(2)  (for  purposes  of  Regulatory  Flexibility  Act 
analyses,  the  term  "rule"  means  any  rule  for  which 
the  agency  publishes  a  general  notice  of  proposed 
rulemaking);  5  U.S.C.  804(3)(C)  (for  purposes  of 
Congressional  review  of  agency  rulemaking,  the 
term  "rule"  does  not  include  any  rule  of  agency 
organization,  procedure,  or  practice  that  does  not 
substantially  affect  the  rights  or  obligations  of  non- 
agency  parties). 

">15  U.S.C.  80b-2(c). 


Wg  are  adopting  amendments  to  rule 
203-3,  Hardship  Exemptions,  under 
sections  203(c)(1),  204,  and  211(a)  of  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-3(c)(l).  80b-4,  and  80b- 

n(a)l. 

We  are  withdrawing  rule  203A-6  [17 
CFR  275.203A-6],  Transition  Period  for 
Ohio  Investment  Advisers,  under 
section  203(h)  [15  U.S.C.  80b-3(h)l; 
section  203A(c)  [15  U.S.C.  80b-3a(c)l; 
and  section  211(a)  [15  U.S.C.  80b-ll(a)] 
of  the  Investment  Advisers  Act  of  1940. 

We  are  adopting  amendments  to  rule 
204-1,  Amendments  to  Application  for 
Registration,  under  sections  203(c)(1), 
204.  and  211(a)  of  the  Investment 
Advisers  Act  of  1940  [15  U.S.C.  80b- 
3(c)(1),  80b-4,  and  80b-ll(a)l. 

We  are  adopting  amendments  to  rule 

279.1,  Form  ADV,  under  section  19(a)  of 
the  Securities  Act  of  1933  [15  U.S.C. 
77s(a)].  sections  23(a)  and  28(e)(2)  of  the 
Securities  Exchange  Act  of  1934  [15 
U.S.C.  78w(a)  and  78bb(e)(2)],  section 
319(a)  of  the  Trust  Indenture  Act  of 
1939  [15  U.S.C.  77sss(a)],  section  38(a) 
of  the  Investment  Company  Act  of  1940 
[15  U.S.C.  78a-37(a)].  and  sections 
203(c)(1),  204,  and  211(a)  of  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-3(c)(l),  80b-4,  and  80b- 
ll(a)]. 

We  are  adopting  amendments  to  rule 

279.2,  Form  ADV-W,  under  sections 
203(h),  204,  and  211(a)  of  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-3(h),  80b-4,  and  80-11  (a)]. 

We  are  adopting  amendments  to  rule 

279.3,  Form  ADV-H,  under  sections 
203(c)(1),  204,  and  211(a)  of  the 
Investment  Advisers  Act  of  1940  [15 
U.S.C.  80b-3(c)(l),  80b-4,  and  80b- 
11(a)]. 

Need  for  Technical  Amendment 

As  published,  the  final  regulations 
contain  errors  which  need  to  be 
clarified. 

List  of  Subjects  in  17  CFR  Parts  275  and 
279 

Investment  advisers.  Reporting  and 
recordkeeping  requirements. 

Text  of  Rule  and  Form  Amendments 

■  For  the  reasons  set  out  in  the  preamble. 
Title  17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  275— RULES  AND 
REGULATIONS,  INVESTMENT 
ADVISERS  ACT  OF  1940 

■  1 .  The  authority  citation  for  Part  275 
continues  to  read  in  part  as  follows: 


Authority:  15  U.S.C.  80b-2(a)(ll)(F),  80b- 
2(a)(17).  80b-3,  80b-4,  80b-6(4),  80b-6a, 
80b-ll,  unless  otherwise  noted. 

***** 

■  2.  Paragraph  (a)  of  §  275.04  is  revised 
to  read  as  follows: 

§  275.0-4    General  requirements  of  papers 
and  applications. 

(a)  Filings.  (1)  All  papers  required  to 
be  filed  with  the  Commission  shall, 
unless  otherwise  provided  by  the  rules 
and  regvdations,  be  delivered  through 
the  mails  or  otherwise  to  the  Securities 
and  Exchange  Commission, 
Washington,  DC  20549.  Except  as 
otherwise  provided  by  the  rules  and 
regulations,  such  papers  shall  be 
deemed  to  have  been  filed  with  the 
Commission  on  the  date  when  they  are 
actually  received  by  it. 

(2)  All  filings  required  to  be  made 
electronically  with  the  Investment 
Adviser  Registration  Depository 
("lARD")  shall,  unless  otherwise 
provided  by  the  rules  and  regulations  in 
this  part,  be  deemed  to  have  been  filed 
with  the  Commission  upon  acceptance 
by  the  lARD.  Filings  required  to  be 
made  through  the  lARD  on  a  day  that 
the  LARD  is  closed  shall  be  considered 
timely  filed  with  the  Conunission  if 
filed  with  the  LARD  no  later  than  the 
following  business  day. 

(3)  Filings  required  to  be  made 
through  the  LARD  during  the  period  in 
December  of  each  year  that  the  LARD  is 
not  available  for  submission  of  filings 
shall  be  considered  timely  filed  with  the 
Commission  if  filed  with  the  LARD  no 
later  than  the  following  January  7. 

Note  to  Paragraph  (a)(3):  Each  year  the 
LARD  shuts  down  to  filers  for  several  days 
during  the  end  of  December  to  process 
renewals  of  state  notice  filings  and 
registrations.  During  this  period,  advisers  are 
not  able  to  submit  filings  through  the  lARD. 
Check  the  Commission's  Web  site  at  http:// 
www.sec.gov/iard  for  the  dates  of  the  annual 
lARD  shutdown. 


■  3.  Part  275  is  amended  by: 

■  a.  Revising  the  term  "NASD 
Regulation,  Inc.  (NASDR)"  to  read 
"NASD"  in:  §§275.203-l{d)  and 
275.204-l(b)(3). 

■  b.  Revising  the  term  "NASD    , 
Regulation,  Inc."  to  read  "NASD"  in 
§275.203-3(b)(3). 

■  c.  Revising  the  term  "NASDR"  to  read 
"NASD"  in  the  following  sections: 

1.  275.203-l{d); 

2.  275.203-3.  Note  to  Paragraph  (b);   - 
and 

3.  275.204-l(d)  each  time  it  appears. 

■  4.  Section  275.203A-6  is  removed  and 
reserved. 

■  5.  Section  275.204-1  is  amended  by: 
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■  a.  Adding  a  note  at  the  end  of 
peiragraph  (a); 

■  b.  Revising  paragraph  (b);  and 

■  c.  Revising  the  first  sentence  of 
paragraph  (d). 

The  addition  and  revisions  read  as 
follows. 

§  275.204-1    Amendments  to  application 
for  registration. 

(a)*  *  * 

Note  to  Paragraph  (a):  Information  on  how 
to  file  with  the  Investment  Adviser 
Registration  Depository  ("lARD")  is  available 
on  our  website  at  www.sec.gov/iard. 

(b)  Electronic  filing  of  amendments. 
(1)  You  must  file  all  amendments  to  Part 
1 A  of  your  Form  ADV  electronically 
with  the  LARD,  unless  you  have 
teceived  a  continuing  hardship 
exemption  under  §  275.203-3. 

(2)  If  you  have  received  a  continuing 
hardship  exemption  imder  §  275.203-3, 
you  mustj^  when  you  are  required  to 
amend  your  Form  ADV,  file  a  completed 
Part  lA  of  Form  ADV  on  paper  with  the 
SEC  by  mailing  it  to  the  NASD. 
*        *        *        *        * 

[\i)  Filing  fees.  You  must  pay  the 
NASD  (the  operator  of  the  lARD)  an 
initial  filing  fee  when  you  first 
electronically  file  Part  lA  of  Form  ADV. 

*r  ■ 

PART  279— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  ADVISERS 
ACT  OF  1940 

■  6.  The  authoritj'  citation  for  Part  279 
continues  to  read  as  follows: 

Authority:  The  Investment  Advisers  Act  of 
1940,  15  U.S.C.  80b-l,  et  seq. 

■  7.  Form  ADV  (referenced  in  §  279.1)  is 
amended  by: 

■  a.  In  the  form  and  instructions  to  the 
form,  revising  the  terms  "NASDR", 
"NASD  Regulation,  Inc.",  "National 
Association  of  Seciu-ities  Dealers 
Regulation,  Inc.  ("NASDR")",  and 
"National  Association  of  Seciuities 
Dealers,  Lie.  ("NASD")"  to  read 
"NASD"; 

■  b.  In  the  instructions  to  the  form, 
revising  the  heading  "Supplemental 
Instructions  for  Transition  to  Electronic 
Filing"  to  read  "Supplemental 
Instructions  for  Electronic  Filing"  and 
within  those  Supplemental  Instructions 
revising  the  section  entitled  "SEC 
Requirements". 

■  c.  In  Part  1  A,  revising  the  unniunbered 
paragraph  in  Item  7A.  and  Item  7B.;  and 

■  d.  In  Schedule  D,  revising  Section  7.A. 
The  revisions  read  as  follows: 

Note:  The  text  of  Form  ADV  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 


Form  ADV 


Supplemental  Instructions  for 
Electronic  Filing 

SEC  Requirements 

SEC  rules  require  advisers  that  are 
registered  or  applying  for  registration 
with  the  SEC  to  file  electronically.  All 
applications  for  registration  filed  after 
December  31,  2000  must  be  filed 
electronically  through  the  LARD  system. 
See  SEC  rule  203-1.  ' 


PartlA 


Item  7  Financial  Industry  Affiliations 

A.  *   *   * 

If  you  checked  Item  7A.(3),  you  must 
list  on  Section  7.  A.  of  Schedule  D  all 
yoiu  related  persons  that  are  investment 
advisers.  If  you  checked  Item  7A.(1), 
you  may  elect  to  list  on  Section  7.A.  of 
Schedule  D  all  your  related  persons  that 
are  broker-dealers.  If  you  choose  to  list 
a  related  broker-dealer,  the  LARD  will 
accept  a  single  Form  U-i  to  register  an 
investment  adviser  representative  who 
also  is  a  broker-dealer  agent  ("registered 
rep")  of  that  related  broker-dealer. 

B.  *  *  * 

If  "yes,"  for  each  limited  partnership 
or  limited  liability  company,  complete 
Section  7.B.  of  Schedule  D.  If,  however, 
you  are  an  SEC-registered  adviser  and 
you  have  related  persons  that  are  SEC- 
registered  advisers  who  are  the  general 
partners  of  limited  partnerships  or  the 
managers  of  limited  liability  companies, 
you  do  not  have  to  complete  Section 
7.B.  of  Schedule  D  with  respect  to  those 
related  advisers'  limited  partnerships  or 
limited  liability  companies. 

To  use  this  aJtemative  procediu^,  you 
must  state  in  the  Miscellaneous  Section 
of  Schedule  D: 

(1)  that  you  have  related  SEC- 
registered  investment  advisers  that 
manage  limited  partnerships  or  limited 
liability  companies  that  are  not  listed  in 
Section  7.B.  of  your  Schedule  D; 

(2)  that  complete  and  accurate 
information  about  those  limited 
partnerships  or  limited  liability 
companies  is  available  in  Section  7.B.  of 
Schedule  D  of  the  Form  ADVs  of  your 
related  SEC-registered  advisers;  and 

(3)  whether  your  clients  are  solicited 
to  invest  in  any  of  those  limited 
partnerships  or  limited  liability 
companies. 
***** 

Schedule  D 


SECTION  7.A.  Affiliated  Investment 
Advisers  and  Broker-Dealers 

You  MUST  complete  the  following 
information  for  each  investment  adviser 
with  whom  you  are  affiliated.  You  MAY 
complete  the  following  information  for 
each  broker-dealer  with  whom  you  are 
affiliated.  You  must  complete  a  separate 
Schedule  D  Page  3  for  each  listed 
affiliate. 

Check  only  one  box:    Q    Add 

D    Delete    D    Amend 
Legal  Name  of  Affiliate: 

Primary  Business  Name  of  Affiliate: 

Affiliate  is  (check  only  one  box):    Q 
Investment  Adviser    D    Broker- 
Dealer    D    Dual  (Investment 
Adviser  and  Broker-Dealer) 

Affiliated  Investment  Adviser's  SEC  File 
Number  (if  any)  801- 

Affiliate's  CRD  Number 

(if  any) 


■  8.  Form  ADV-W  (referenced  in 
§  279.2)  is  amended  by: 

■  a.  In  Instruction  3,  revising  the  first 
undesignated  paragraph; 

■  b.  In  Instruction  3,  revising  the  first 
sentence  in  the  second  undesignated 
paragraph; 

■  c.  In  Instruction  3,  revising  the  second 
sentence  in  the  third  undesignated 
paragraph; 

■  d.  In  Instruction  5,  revise  the  phrase 
"NASD  Regulation.  Inc."  to  read 
"NASD;"  and 

■  e.  In  the  Execution  section,  revise  the 
foiuth  sentence. 

The  revisions  read  as  follows. 

Note:  The  text  of  Form  ADV-W  does  not 
and  this  amendment  will  not  appear  in  the 
Code  of  Federal  Regulations. 

Form  ADV-W 


Instructions  for  Form  ADV-W 

ft 

*        *        •        •        • 

3. 1  am  a  state  registered  adviser  filing 
for  partial  withdrawal.  How  do  I 
complete  Item  2? 

If  you  are  a  state  registered  adviser 
ceasing  advisory  business  in  any  of  the 
jurisdictions  from  which  you  are 
withdrawing,  check  "yes."  *  *  * 

*  *  *  You  are  permitted  to  enter  a 
cease  date  of  December  31  to  avoid 
being  charged  state  renewal  fees  in 
jurisdictions  from  which  you  are 
withdrawing  (during  the  last  part  of 
December  each  year  the  LARD  suspends 
filing  operations  for  several  days  to 
process  renewals  of  state  registrations 
and  state  notice  filings;  and  you  are 
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unable  to  submit  any  filings  during  that 
time).  *  *   * 

Execution 

*  *   *  I  understand  that  if  any 
infonnation  contained  in  items  ID  or  IE 
of  this  Form  ADV-W  is  different  from 
the  information  contained  on  Form 
ADV,  the  information  on  this  Form 
ADV-W  will  replace  the  corresponding 
entry  on  the  adviser's  Form  ADV 
composite  available  through  LARD. 


■  9.  Form  ADV-H  (referenced  in  §  279.3) 
is  amended  by  revising  the  phrase  "Item 
12  of  Form  ADV"  in  the  third  and  fourth 
unnumbered  paragraphs  in  Item  IB.  to 
read  "Item  12  of  Part  lA  of  Form  ADV". 

Note:  Form  ADV-H  does  not  and  this 
amendment  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Dated:  July  11,  2003. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-18122  Filed  7-16-03;  8:45  am] 

BILUNG  CODC  8010-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Parts  51  a  and  524 

New  Animai  Drugs;  Change  of 
Sponsor;  Correction 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  correction. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  June  4,  2003  (68  FR  33381). 
The  document  amended  the  animal 
drug  regulations  to  reflect  a  change  of 
sponsor  for  an  approved  new  animal 
drug  application  (NADA)  from  Combe, 
Inc.,  to  Farnam  Companies,  Inc.  The 
dociunent  was  published  with  some 
errors.  This  document  corrects  those 
errors. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  A.  Strong,  Office  of  Policy  (HF- 
27),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville  MD  20857, 
301-827-7010. 

SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
03-14107,  appearing  on  page  33381  in 
the  Federal  Register  of  June  4,  2003,  the 
following  corrections  are  made: 


■  1.  On  page  33381,  in  the  first  column, 
in  the  "SUMMARY",  the  word  "Famham" 
is  corrected  to  read  "Farnam". 

■  2.  On  page  33381 ,  in  the  second 
coliunn,  in  the  sixth  line  from  the 
bottom,  "§  524.1580b  [Amended!"  is 
corrected  to  read  "§524.1376 
[Amended]". 

Dated:  July  7,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  03-18086  Filed  7-16-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522  — 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Trenbolone 
and  Estradiol 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Ivy  Laboratories,  Division  of  Ivy 
Animal  Health,  Inc.  The  supplemental 
ANADA  provides  for  the  addition  of 
tylosin  tartrate  to  an  approved 
subcutaneous  implant  containing 
trenbolone  and  estradiol  used  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  feedlot 
heifers. 

DATES:  This  rule  is  effective  July  17, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 
S.  Dubbin,  Center  for  Veterinary 
Medicine  (HFV-126),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855;  301-827-0232; 
edubbin@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Ivy 
Laboratories,  Division  of  Ivy  Animal 
Health,  Inc.,  8857  Bond  St.,  Overland 
Park,  KS  66214,  filed  a  supplement  to 
ANADA  200-346  for  COMPONENT  TE- 
H  (trenbolone  acetate  and  estradiol),  a 
subcutaneous  implant  used  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency  in  heifers  fed 
in  confinement  for  slaughter.  The 
supplemental  ANADA  provides  for  the 
addition  of  a  pellet  containing  29 
milligrams  tylosin  tartrate  to  the 
approved  implant.  The  supplemental 
application  is  approved  as  of  April  18, 
2003,  and  the  regulations  are  amended 


in  21  CFR  522.2477  to  reflect  the 
approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2){ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b(c)(2)(F)(iii)), 
this  approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  April 
18, 2003.  > 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animsd  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1 .  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 

■  2.  Section  522.2477  is  amended  in 
paragraph  (b)(1)  by  adding  "(d)(2)(i){B)," 
after  "(d)(2)(i)(A).";  in  paragraph  {b)(2) 
by  removing  "(d)(2)"  and  by  adding  in  its 
place  "(d)(2)(i)(A),  (d){2)(i)(C), 
(d)(2)(i){D),  {d)(2)(ii),  (d)(2)(iii)";  in 
paragraph  (d)(2)(i)(A)  by  removing 
"paragrai^s  (d)(2)(ii)(A)  and 
(d)(2)(ii)(B)"  and  by  adding  in  its  place 
"paragraph  {d)(2)(ii){A)";  by 
redesignating  paragraphs  (d)(2)(i)(B)  and 
(d)(2)(i)(C)  as  paragraphs  (d)(2)(i)(C)  and 
(d){2)(i){D);  and  by  adding  new 
paragraph  (d)(2)(i)(B)  to  read  as  follows: 
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§  522.2477    Trenbolone  acetate  and 
estradiol. 


*   I     *         * 
C2)  *  *  * 

k)*  *  * 


i]  140  mg  trenbolone  acetate  and  14 
mg  estradiol  (one  implant  consisting  of 
8  pellets,  each  of  7  pellets  containing  20 
mg  trenbolone  acetate  and  2  mg 
estradiol,  and  1  pellet  containing  29  mg 
tylosin  tartrate)  per  implant  dose  for  use 
as  in  paragraphs  (d)(2)(ii)(A)  of  this 

ion. 
*        *        *        * 

)ated:  July  8,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-18088  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[TD  9078] 
RIN1545-AY76 

Qualified  Subchapter  S  Trust  Election 
for  Testamentary  Trusts 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  a  qualified 
subchapter  S  trust  election  for 
testamentary  trusts  under  section  1361 
of  the  Internal  Revenue  Code.  The  Small 
Business  Job  Protection  Act  of  1996  and 
the  Taxpayer  Relief  Act  of  1997  made 
changes  to  the  applicable  law.  The  final 
regulations  affect  S  corporations  and 
their  shareholders. 

DATES:  Effective  Date:  These  regulations 
are  effective  July  17,  2003. 

Applicability  Date:  For  dates  of 
applicability  of  these  regulations,  see 
§1.1361-l(k)(2)(i)and(ii). 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  final  regulations,  Deane 
M.  Burke,  (202)  622-3070  (not  a  toll-&«e 
number). 

SUPPLEMENTARY  INFORMATION: 
Background 

This  dociunent  amends  section  1361 
of  the  hicome  Tax  Regulations  (26  CFR 
part  1)  regarding  a  qualified  subchapter 
S  trust  (QSST)  election  for  testamentary 
trusts  and  the  definition  of  testamentary 
trusts. 

On  August  24,  2001,  a  notice  of 
proposed  rulemaking  (REG-l  0643 1-01, 


2001-2  C.B.  272)  relating  to  QSST 
elections  for  testamentary  trusts  and  the 
period  for  which  former  qualified 
subpart  E  trusts  and  testamentary  trusts 
may  be  permitted  shareholders  imder 
section  1361  was  published  in  the 
Federal  Register  (66  FR  44565).  No 
public  hearing  was  requested. 
Comments  responding  to  the  proposed 
regulations  were  received.  After 
consideration  of  the  comments,  the 
proposed  regulations  are  adopted  as 
revised  by  this  Treasury  decision. 

Section  1361(a)  defines  an  S 
corporation  as  a  small  business 
corporation  for  which  an  election  under 
section  1362(a)  is  in  effect  for  the  year. 
Section  1361(b)  provides,  in  part,  that  a 
small  business  corporation  is  a  domestic 
corporation  that  is  not  an  ineligible 
corporation  and  that  does  not  have  as  a 
shcireholder  a  person  (other  than  an 
estate,  a  trust  described  in  section 
1361(c)(2),  or  an  organization  described 
in  section  1361(c)(6))  who  is  not  an 
individual.  Under  section  1361(c)(2), 
qualified  subpart  E  trusts  and 
testamentary  trusts  are  permitted  S 
corporation  shareholders.  A  qualified 
subpart  E  trust  is  a  trust,  all  of  which 
is  treated  (imder  subpart  E  of  part  I  of 
subchapter  J,  chapter  1)  as  owned  by  an 
individual  who  is  a  citizen  or  resident 
of  the  United  States.  A  qualified  subpart 
E  trust  that  continues  in  existence  after 
the  death  of  the  deemed  owner  (former 
qualified  subpart  E  trust)  is  a  permitted 
shareholder,  but  only  for  the  2-year 
period  beginning  on  the  day  of  the 
deemed  owner's  death.  A  testamentary 
trust  is  a  trust  to  which  S  corporation 
stock  is  transferred  pursuant  to  the 
terms  of  a  will,  but  only  for  the  2-year 
period  beginning  on  the  day  the  stock  is 
transferred  to  the  trust. 

Summary  of  Comments  and 
Explanation  of  Provisions 

These  final  regulations  are 
substantially  the  same  as  the  proposed 
regulations,  but  reflect  certain  revisions 
based  on  the  comments  that  were 
received.  The  revisions  are  discussed 
below. 

The  proposed  regulations  provide  that 
a  former  qualified  subpart  E  trust  is  a 
permitted  shareholder  of  an  S 
corporation  for  the  2-year  period 
beginning  on  the  day  of  the  deemed 
owner's  death.  In  addition,  the  proposed 
regulations  provide  that  a  testamentary 
trust  is  also  a  permitted  shareholder  of 
an  S  corporation  for  the  2 -year  period 
beginning  on  the  day  the  stock  is 
transferred  to  the  testamentary  trust.  If 
a  former  qualified  subpart  E  trust  or  a 
testamentary  trust  continues  to  own 
stock  after  the  expiration  of  the  2-year 
period  dining  which  it  is  a  permitted 


shareholder,  the  corporation's  S  election 
will  terminate  unless  the  trust  otherwise 
qualifies  as  a  permitted  shareholder. 
The  trust  might  otherwise  qualify  as  a 
permitted  shareholder  if,  for  example, 
the  trust  is  a  QSST  that  has  an  election 
under  section  1361(d)(2)  in  effect  at  the 
end  of  the  2 -year  period  (an  electing 
QSST). 

One  commentator  suggested  that 
certain  sections  of  the  proposed 
regulations  should  be  clarified  because 
those  sections  indicate  that  if  a  former 
qualified  subpart  E  trust  or  a 
testamentary  trust  continues  to  own 
stock  of  an  S  corporation  after  the  2-year 
period  and  is  not  otherwise  a  qualified 
subpart  E  trust  or  an  electing  QSST,  the 
trust  is  not  a  permitted  shareholder.  The 
commentator  noted  that  a  former 
qualified  subpart  E  trust  or  a 
testamentary  trust  that  continues  to  own 
stock  after  the  2 -year  period  could  also 
be  a  permitted  shareholder  if  the  trust 
is  an  electing  small  business  trust 
(ESBT)  at  the  end  of  the  2-year  period. 
The  sections  of  the  proposed  regulations 
for  which  the  commentator  suggested 
clarification,  however,  address  rules 
regarding  QSSTs.  Section  1.1361-l(m) 
of  the  Income  Tax  Regulations  addresses 
rules  regarding  ESBTs.  The  final 
regulations  clarify  that  if  a  former 
qualified  subpart  E  trust  or  a 
testamentary  trust  continues  to  own 
stock  of  an  S  corporation  after  the  2-year 
period  and  is  not  otherwise  a  qualified 
subpart  E  trust,  an  electing  QSST,  or  an 
ESBT,  the  trust  is  not  a  permitted 
shareholder.  Additionally,  the  final 
regulations  clarify  that  a  QSST  or  an 
ESBT  election  may  be  made  for  a  former 
qualified  subpart  E  trust  or  a 
testamentary  trust  that  qualifies  as  a 
QSST  or  an  ESBT. 

Another  commentator  suggested  that 
after  August  5, 1997,  the  effective  date 
of  section  645,  a  testamentary  trust 
should  also  include  a  trust  that  receives 
S  corporation  stock  from  a  qualified 
revocable  trust  (QRT)  for  which  an 
election  under  section  645  has  been 
made  (an  electing  trust).  Under  section 
645,  an  electing  trust  is  treated  and 
taxed  as  part  of  the  decedent's  estate 
(and  not  as  a  separate  trust)  for  purposes 
of  subtitle  A  of  the  Code  for  all  taxable 
years  of  the  estate  during  the  section 
645  election  period.  The  section  645 
election  period  begins  on  the  date  of  the 
decedent's  death  and  generally 
terminates  on  the  day  before  the 
applicable  date  described  in  section 
645(b)(2).  Section  1.645-l(h)(l) 
provides  that  on  the  close  of  the  last  day 
of  the  election  period  the  share 
comprising  the  electing  trust  is  deemed 
to  be  distributed  to  a  new  trust. 
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Thus,  according  to  the  commentator, 
the  final  regulations  should  clarify  that 
testamentary  trusts  include  trusts  to 
which  S  corporation  stock  is  tremsferred 
pursuant  to  the  terms  of  the  electing 
trust  during  the  section  645  election 
period  as  well  as  new  trusts  to  which  S 
corporation  stock  is  deemed  to  be 
distributed  at  the  end  of  the  section  645 
election  period.  The  commentator  noted 
that  the  purpose  of  section  645  is  to 
create  parity  between  electing  trusts  and 
wills.  In  furtherance  of  this  purpose,  the 
conmientator  reasoned  that  if  an 
electing  trust  transfers  or  is  deemed  to 
distribute  S  corporation  stock  to  a  new 
trust,  the  new  trust  should  be  a 
permitted  shareholder  for  the  2-year 
period  beginning  on  the  day  the  stock  is 
transferred  or  deemed  distributed  to  the 
new  trust.  The  final  regulations  adopt 
the  commentator's  suggestion  to  clarify 
that  a  testamentary  trust  also  includes  a 
trust  that  receives  S  corporation  stock 
from  an  electing  trust. 

The  IRS  is  considering  issuing 
guidance  on  whether  a  trust  that  has  a 
QSST  or  an  ESBT  election  in  effect  may 
make  an  election  under  section  645. 

Efifective  Date 

Except  where  otherwise  specifically 
provided,  these  final  regulations  are 
applicable  on  and  after  July  17,  2003.  In 
addition,  the  IRS  will  not  challenge  the 
^treatment  of  certain  testamentary  trusts 
that  receive  S  corporation  stock  from  an 
electing  trust  under  section  645  as 
permitted  shareholders  of  the  S 
corporation  for  periods  after  August  5, 
1997,  and  before  the  earlier  of  July  17, 
2003,  or  the  effective  date  of  any  QSST 
or  ESBT  election  for  the  trust. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  heen  determined  that  section 
533(b)  of  the  Administrative  Procedures 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  {5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  the  notice  of 
proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 


Drafting  Information 

The  principal  author  of  these 
regulations  is  Deane  M.  Burke,  Office  of 
the  Associate  Chief  Counsel 
(Passthroughs  &  Special  Industries). 
However,  other  persoimel  from  the  IRS 
and  the  Treasury  Department 
participated  in  their  development. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly.  26  CFR  part  1  is  amended 
as  follows: 

PART  1— INCOME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

■  Par.  2.  Section  1.1361-1  is  amended  as 
follows: 

■  1.  Paragraphs  (b)(l)(ii),  (f),  (h)(l)(ii). 
(h)(l)(iv),  (h)(3)(i)(B),  (h)(3)(i)(D), 
(h)(3)(ii){A),  (h)(3)(ii)(B),  (j)(6)(iii)(C),     ■ 
(j)(7)(ii),  the  fourth  and  last  sentences  of 
paragraph  (k)(l)  Example  2(ii),  (k)(l) 
Examples  3  and  4(iii),  and  (k)(2)(i)  are 
revised. 

■  2.  The  undesignated  paragraph 
following  paragraph  (h)(3)(i){B)  is 
removed. 

■  3.  Paragraph  (j)(6)(iii)(D)  is 
redesignated  as  paragraph  (j}(6)(iii)(E). 

■  4.  New  paragraph  (j)(6)(iii)(D)  is  added. 

■  5.  Paragraph  (k)(2)(ii)  is  redesignated 
as  paragraph  (k}(2)(iii). 

■  6.  New  paragraph  (k}(2)(ii)  is  added. 
The  revisions  and  additions  read  as 

follows: 

§  1 .1361-1    S  corporation  defined. 

***** 

(b)*  *  *  (D*  *  * 

(ii)  As  a  shareholder,  a  person  (other 
than  an  estate,  a  trust  described  in 
section  1361(c)(2),  or,  for  taxable  years 
beginning  after  December  31,  1997,  an 
organization  described  in  section 
1361(c)(6))  who  is  not  an  individual; 
***** 

(f)  Shareholder  must  be  an  individual 
or  estate.  Except  as  otherwise  pipvided 
in  paragraph  (e)(1)  of  this  section 
(relating  to  nominees),  paragraph  (h)  of 
this  section  (relating  to  certain  trusts), 
and,  for  taxable  years  beginning  after 
December  31, 1997.  section  1361(c)(6) 
(relating  to  certain  exempt 
organizations),  a  corporation  in  which 
any  shareholder  is  a  corporation, 
partnership,  or  trust  does  not  qualify  as 
a  small  business  corporation. 


(h)*   *   *  (D*   *   * 

(ii)  Subpart  E  trust  ceasing  to  be  a 
qualified  subpart  E  trust  after  the  death 
of  deemed  owner.  A  trust  that  was  a 
qualified  subpart  E  trust  immediately 
before  the  death  of  the  deemed  owner 
and  that  continues  in  existence  after  the 
death  of  the  deemed  owner,  but  only  for 
the  2-year  period  beginning  on  the  day 
of  the  deemed  owner's  death.  A  trust  is 
considered  to  continue  in  existence  if 
the  trust  continues  to  hold  the  stock 
pursuant  to  the  terms  of  the  will  or  the 
trust  agreement,  or  if  the  trust  continues 
to  hold  the  stock  during  a  period 
reasonably  necessary  to  wind  up  the 
affairs  of  the  trust.  See  §  1.641{b)-3  for 
rules  concerning  the  termination  of 
trusts  for  federal  income  tax  purposes. 
***** 

(iv)  Testamentary  trusts.  A  trust  (other 
than  a  qualified  subpart  E  trust,  an 
electing  QSST,  or  an  electing  small 
business  trust)  to  which  S  corporation 
stock  is — 

(A)  Transferred  pursuant  to  the  terms 
of  a  will,  but  only  for  the  2-year  period 
beginning  on  the  day  the  stock  is 
transferred  to  the  trust  except  as 
otherwise  provided  in  paragraph 
(h)(3)(i)(D)  of  this  section;  or 

(B)  Transferred  pursuant  to  the  terms 
of  an  electing  trust  as  defined  in 

§  1.645-1  (b)(2)  during  the  election 
period  as  defined  in  §  1.645-l(b)(6),  or 
deemed  to  be  distributed  at  the  close  of 
the  last  day  of  the  election  period 
pursuant  to  §  1.645-l(h)(l),  but  in  each 
case  only  for  the  2-year  period 
beginning  on  the  day  the  stock  is 
transferred  or  deemed  distributed  to  the 
trust  except  as  otherwise  provided  in 
paragraph  (h)(3)(i)(D)  of  this  section. 
*        *        *    .     *        * 

(3)*   *  *(i)*  *   * 

(BJ  If  stock  is  held  by  a  trust  defined 
in  paragraph  (h)(l)(ii)  of  this  section,  the 
estate  of  the  deemed  owner  is  generally 
treated  as  the  shareholder  as  of  the  day 
ofthe  deemed  owner's  death.  However, 
if  stock  is  held  by  such  a  trust  in  a 
community  property  state,  the 
decedent's  estate  is  the  shareholder  only 
of  the  portion  of  the  trust  included  in 
the  decedent's  gross  estate  (and  the 
surviving  spouse  continues  to  be  the 
shareholder  of  the  portion  of  the  trust 
owned  by  that  spouse  under  the 
applicable  state's  commimity  property 
law).  The  estate  ordinarily  wiU  cease  to 
be  treated  as  the  shareholder  upon  the 
earlier  of  the  transfier  of  the  stock  by  the 
trust  or  the  expiration  of  the  2-year 
period  beginning  on  the  day  of  the 
deemed  owner's  death.  If  the  trust 
qualifies  and  becomes  an  electing  QSST, 
the  beneficiary  and  not  the  estate  is 
treated  as  the  shareholder  as  of  the 
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effective  date  of  the  QSST  election,  and 
the  rules  provided  in  paragraph  (j)(7)  of 
this  section  apply.  If  the  trust  qualifies 
and  becomes  an  ESBT,  the  shareholders 
are  determined  imder  paragraphs 
(h)(3)(i)(F)  and  (h)(3)(ii)  of  this  section 
as  of  the  effective  date  of  the  ESBT 
election,  and  the  rules  provided  in 
paragraph  (m)  of  this  section  apply. 
***** 

(D)  If  stock  is  transferred  or  deemed 
distributed  to  a  testamentary  trust 
described  in  paragraph  (h)(l)(iv)  of  this 
section  (other  than  a  qualified  subpart  E 
trust,  an  electing  QSST,  or  an  ESBT),  the 
estate  of  the  testator  is  treated  as  the 
shareholder  imtil  the  earlier  of  the 
transfer  of  that  stock  by  the  trust  or  the 
expiration  of  the  2-year  period 
beginning  on  the  day  that  the  stock  is 
transferred  or  deemed  distributed  to  the 
trust.  If  the  trust  qualifies  and  becomes 
an  electing  QSST,  the  beneficiary  and 
not  the  estate  is  treated  as  the 
shareholder  as  of  the  effective  date  of 
the  QSST  election,  and  the  rules 
provided  in  paragraph  (j)(7)  of  this 
section  apply.  If  the  trust  qualifies  and 
becomes  an  ESBT,  the  shareholders  are 
determined  under  paragraphs  (h)(3)(i)(F) 
and  (h)(3)(ii)  of  this  section  as  of  the 
effective  date  of  the  ESBT  election,  and 
the  rules  provided  in  paragraph  (m)  of 
this  section  apply. 
***** 

(ii)*   *   * 

CA)  If  stock  is  held  by  a  trust  as 
defined  in  paragraph  (h)(l)(ii)  of  this 
section  (other  than  an  electing  QSST  or 
an  ESBT),  the  trust  is  treated  as  the 
shareholder.  If  the  trust  continues  to 
own  the  stock  after  the  expiration  of  the 
2-year  period,  the  corporation's  S 
election  will  terminate  imless  the  trust 
is  otherwise  a  permitted  shareholder. 

(B)  If  stock  is  transferred  or  deemed 
distributed  to  a  testamentary  trust 
described  in  paragraph  (h){l)(iv)  of  this 
section  (other  than  a  qualified  subpart  E 
trust,  an  electing  QSST,  or  an  ESBT),  the 
trust  is  treated  as  the  shareholder.  If  the 
trust  continues  to  own  the  stock  after 
the  expiration  of  the  2-year  period,  the 
corporation's  S  election  vdll  terminate 
unless  the  trust  otherwise  qualifies  as  a 
permitted  shareholder. 
***** 

(b*  *  * 

ij&y  *  * 

(iii)*  *  * 

(C)  If  a  trust  ceases  to  be  a  qualified 
subpart  E  trust,  satisfies  the 
requirements  of  a  QSST,  and  intends  to 
become  a  QSST,  the  QSST  election  must 
be  filed  within  the  16-day-and-2-month 
period  beginning  on  the  date  on  which 
the  trust  ceases  to  be  a  qualified  subpart 
E  ttust.  If  the  estate  of  the  deemed 


owner  of  the  trust  is  treated  as  the 
shareholder  under  paragraph  (h)(3)(i)  of 
this  section,  the  QSST  election  may  be 
filed  at  any  time,  but  no  later  than  the 
end  of  the  16-day-and-2-month  period 
beginning  on  the  date  on  which  the 
estate  of  the  deemed  owner  ceases  to  be 
treated  as  a  shareholder. 

(D)  If  a  testamentary  trust  is  a 
permitted  shareholder  under  paragraph 
(h)(l)(iv)  of  this  section,  satisfies  ^e 
requirements  of  a  QSST,  and  intends  to 
become  a  QSST,  the  QSST  election  may 
be  filed  at  any  time,  but  no  later  than 
the  end  of  the  16-day-and-2-month 
period  beginning  on  the  day  after  the 
end  of  the  2-year  period. 
***** 

(7).    *    * 

(ii)  If,  upon  the  death  of  an  income 
beneficiary,  the  trust  continues  in 
existence,  continues  to  hold  S 
corporation  stock  but  no  longer  satisfies 
the  QSST  requirements,  is  not  a 
qualified  subpart  E  trust,  and  does  not 
qualify  as  an  ESBT,  then,  solely  for 
purposes  of  section  1361(b)(1),  as  of  the 
date  of  the  income  beneficiary's  death, 
the  estate  of  that  income  beneficiary  is 
treated  as  the  shareholder  of  the  S 
corporation  with  respect  to  which  the 
income  beneficiary  made  the  QSST 
election.  The  estate  ordinarily  wall  cease 
to  be  treated  as  the  shareholder  for 
purposes  of  section  1361(b)(1)  upon  the 
earlier  of  the  transfer  of  that  stock  by  the 
trust  or  the  expiration  of  the  2-year 
period  beginning  on  the  day  of  the 
income  beneficiary's  death.  During  the 
period  that  the  estate  is  treated  as  the 
shareholder  for  purposes  of  section 
1361(b)(1),  the  trust  is  treated  as  the 
shareholder  for  purposes  of  sections 
1366, 1367,  and  1368.  If,  after  the  2-year 
period,  the  trust  continues  to  hold  S 
corporation  stock  and  does  not 
otherwise  qualify  as  a  permitted 
shareholder,  the  corporation's  S  election 
terminates.  If  the  termination  is 
inadvertent,  the  corporation  may 
request  relief  under  section  1362(f). 
*        *        *        *        *  • 

(k)(l)*  *  * 

Example  2.  *  *  * 

(ii)  *   *   *  A's  estate  will  cease  to  be  treated 
as  the  shareholder  for  purposes  of  section 
1361(b)(1)  upon  the  earlier  of  the  transfer  of 
the  Corporation  M  stock  by  the  trust  (other 
than  to  A's  estate),  the  expiration  of  the  2- 
year  period  beginning  on  the  day  of  A's 
death,  or  the  effective  date  of  a  QSST  or 
ESBT  election  if  the  trust  qualifies  as  a  QSST 
or  ESBT.  *   •   Mf  no  QSST  or  ESBT  election 
is  made  effective  upon  the  expiration  of  the 
2-year  period,  the  corporation  ceases  to  be  an 
S  corporation,  but  the  trust  continues  as  the 
shareholder  of  a  C  corporation. 


Example  3.  (i)  2-year  rule  under  section 
J361(c)(2)(A)lii)  and  (iiij.  ¥  owns  stock  of 
Corporation  P,  an  S  corporation.  In  addition, 
F  is  the  deemed  owner  of  a  qualified  subpart 
E  trust  that  holds  stock  in  Corporation  O.  an 
S  corporation.  F  dies  on  July  1,  2003.  The 
trust  continues  in  existence  after  F's  de.ath 
but  is  no  longer  a  qualified  subpart  E  trust. 
On  August  1,  2003,  F's  shares  of  stock  in 
Corporation  P  are  transferred  to  the  trust 
pursuant  to  the  terms  of  F's  will.  Because  the 
stock  of  Corporation  P  was  not  held  by  the 
trust  when  F  died,  section  1361(c)(2)(A)(ii) 
does  not  apply  with  respect  to  that  stock. 
Under  section  1361(c)(2)(A)(iii),  the  last  day 
on  which  the  trust  could  be  treated  as  a 
permitted  shareholder  of  Corporation  P  is 
July  31,  2005  (that  is,  the  last  day  of  the  2- 
year  period  that  begins  on  the  date  of  the 
transfer  from  the  estate  to  the  trust).  With 
respect  to  the  shares  of  stock  in  Corporation 
O  held  by  the  trust  at  the  time  of  F's  death, 
section  1361(c)(2)(A)(ii)  applies  and  the  last 
day  on  which  the  trust  could  be  treated  as 
a  permitted  shareholder  of  Corporation  O  is 
June  30,  2005  (that  is,  the  last  day  of  the  2- 
year  period  that  begins  on  the  date  of  F's 
death). 

(ii)  Section  645  electing  trust  and  successor 
trust.  Assume  the  same  facts  as  in  paragraph 
(i)  of  this  Example  3,  except  that  F's  trust  is 
a  qualified  revocable  trust  for  which  a  valid 
section  645  election  is  made  on  October  1, 
2003  (electing  trust).  Because  under  section 
645  the  electing  trust  is  treated  and  taxed  for 
purposes  of  subtitle  A  of  the  Code  as  part  of 
F's  estate,  the  trust  may  continue  to  hold  the 
O  stock  pursuant  to  §  1361(b)(1)(B).  without 
causing  the  termination  of  Corporation  O's  S 
election,  for  the  duration  of  the  section  645 
election  period.  However,  on  January  1,  2004, 
during  the  election  period,  the  shares  of  stock 
in  Corporation  O  are  transferred  pursuant  to 
the  terms  of  the  electing  trust  to  a  successor 
trust.  Because  the  successor  trust  satisfies  the 
definition  of  a  testamentsuy  trust  under 
paragraph  (h)(l)(iv)  of  this  section,  the 
successor  trust  is  a  permitted  shareholder 
until  the  earlier  of  the  expiration  of  the  2- 
year  period  beginning  on  January  1,  2004,  or 
the  effective  date  of  a  QSST  or  ESBT  election 
for  the  successor  trust. 

Example  4.  '  *  * 

(iii)  QSST  when  a  person  other  than  the 
current  income  beneficiary  may  receive  trust 
corpus.  Assume  the  same  facts  as  in 
paragraph  (i)  of  this  Example  4.  except  that 
the  events  occur  in  2003  and  H  die ;  on 
November  1,  2003,  and  the  trust  docs  not 
qualify  as  an  ESBT.  Under 4he  terms  of  the 
trust,  after  H's  death,  L  is  the  income 
beneficiary  of  the  trust  and  the  trustee  is 
authorized  to  distribute  trust  corpus  to  L  as 
well  as  to  J.  The  trust  ceases  to  be  a  QSST 
as  of  November  1,  2003,  because  corpus 
distributions  may  be  made  to  someone  other 
♦han  L,  the  current  (successive)  income 
beneficiary.  Under  section  1361(c)(2)(B)(ii), 
H's  estate  (and  not  the  trust)  is  considered  to 
be  the  shareholder  for  purposes  of  section 
1361(b)(1)  for  the  2-year  period  beginning  on 
November  1,  2003.  However,  because  the 
trust  continues  in  existence  after  H's  death 
and  will  receive  any  distributions  from  the 
corporation,  the  trust  (and  not  H's  estate)  is 
treated  as  the  shareholder  for  pur]>oses  of 
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sections  1366, 1367,  and  1368,  during  that  2- 
year  period.  After  the  2-year  period,  the  S 
election  terminates  and  the  trust  continues  as 
a  shareholder  of  a  C  corporation.  If  the 
termination  is  inadvertent.  Corporation  Q 
'  may  request  relief  under  section  1362(f). 
However,  the  S  election  would  not  terminate 
if  the  trustee  distributed  all  Corporation  Q 
shares  to  L,  J,  or  both  on  or  before  October 
31,  2005,  (the  last  day  of  the  2-year  period) 
assuming  that  neither  L  nor  )  becomes  the 
76th  shareholder  of  Corporation  Q  as  a  result 
of  the  distribution. 
***** 

(2)  *   *   *  (i)  In  general.  Paragraph  (a) 
of  this  section,  and  paragraphs  (c) 
through  (k)  of  this  section  (as  contained 
in  the  26  CFR  edition  revised  April  1 , 
2003)  apply  to  taxable  years  of  a 
corporation  beginning  after  July  21, 
1995.  For  taxable  years  beginning  on  or 
before  July  21, 1995,  to  which  paragraph 
(a)  of  this  section  and  paragraphs  (c) 
through  (k)  of  this  section  (as  contained 
in  the  26  CFR  edition  revised  April  1, 
2003)  do  not  apply,  see  §  18.1361-1  of 
this  chapter  (as  contained  in  the  26  CFR 
edition  revised  April  1,  1995).  However, 
paragraphs  (h)(l)(vi),  (h)(3)(i)(F), 
(h)(3)(ii),  and  (j)(12)  of  this  section  (as 
contained  in  the  26  CFR  edition  revised 
April  1,  2003)  are  applicable  for  taxable 
years  beginning  on  and  after  May  14, 
2002.  Otherwise,  paragraphs  {b)(l)(ii), 
(f).  (h)(l)(ii),  {h)(l)(iv),  (h)(3)(i)(B), 
(h){3)(i)(D),  (h)(3){ii)(A).  {h)(3)(ii)(B), 
(j)(6)(iii)(C).  (j)(6)(iii)(D),  (j)(7)(ii),  and 
(k)(l)  Example  2(u)  fourth  and  last 
sentences,  Example  3,  and  Example 
4(iii)  of  this  section  apply  on  and  after 
July  17,  2003. 

(ii)  Transition  rules.  Taxpayer  may 
apply  paragraph  (h){l)(iv)(B)  of  this 
section  on  and  after  December  24,  2002, 
and  before  July  17,  2003,  to  treat  a  trust 
as  a  testamentary  trust,  but  not  during 
any  period  for  which  a  QSST  or  ESBT 
election  was  in  effect  for  the  trust.  In 
addition,  the  Internal  Revenue  Service 
will  not  challenge  the  treatment  of  a 
trust  described  in  paragraph  (h)(l){iv)(B) 
of  this  section  as  a  permitted 
shareholder  of  an  S  corporation  for 
periods  after  August  5,  1997,  and  before 
the  earlier  of  July  17,  2003,  or  the 
effective  date  of  any  QSST  or  ESBT 
election  for  that  trust. 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  9,  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD9079J 

RIN  1545-BA47 

10  or  More  Employer  Plans 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regidation. 

SUMMARY:  This  document  contains  ftnal 
regulations  that  provide  rules  regarding 
the  requirements  for  a  welfare  benefit 
fund  that  is  part  of  a  10  or  more 
employer  plan.  The  regulations  affect 
certain  employers  that  provide  welfare 
benefits  to  employees  through  a  plan  to 
which"  more  than  one  employer 
contributes. 

DATES:  Effective  Date:  These  regulations 
are  effective  July  17,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §  1.419A(f)(6)-l(g). 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  J.  Clary,  (202)  622-6080  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1795.  Responses 
to  these  collections  of  information  are 
required  to  obtain  a  benefit  (to  be 
treated  as  a  10  or  more  employer  plan 
excepted  from  the  deduction  limits  for 
employer  contributions  to  a  welfare 
benefit  fund). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  per 
respondent  and/or  recordkeeper  varies, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  25  hours. 

Comments  concerning  the  accuracy  of 
this  biu-den  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 


Books  or  records  relating  to  these 
collections  of  information  must  be 
retained,  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  amendments 
to  the  Income  Tax  Regulations  under   > 
section  419A  of  the  Internal  Revenue 
Code  (Code).  Sections  419  and  41 9A, 
which  were  added  to  the  Code  by 
section  511  of  the  Deficit  Reduction  Act 
of  1984  (Pub.  L.  98-369,  98  Stat.  494)  set 
forth  special  rules  limiting  the 
deduction  of  employer  contributions  to 
a  welfare  benefit  fund.  Piu^uant  to 
section  419A(f)(6),  the  rules  of  sections 
419  and  419A  do  not  apply  in  the  case 
of  a  welfare  benefit  fund  that  is  part  of 
a  plan  to  which  more  than  one  employer 
contributes  and  to  which  no  employer 
normally  contributes  more  than  10 
percent  of  the  contributions  of  all 
employers  imder  the  plan,  but  only  if 
the  plan  does  not  maintain  experience- 
rating  arrangements  with  respect  to 
individual  employers. 

Section  419A{i)  of  the  Code  provides 
that  the  Secretary  shall  prescribe 
regulations  as  may  be  appropriate  to 
carry  out  the  purposes  of  sections  419 
and  419A.  Section  419A(i)  fiuther 
provides  that  the  regulations  may 
provide  that  the  plan  administrator  of 
any  welfare  benefit  fimd  to  which  more 
than  one  employer  contributes  shall 
submit  such  information  to  the 
employers  contributing  to  the  fund  as 
may  be  necessary  to  enable  the 
employers  to  comply  with  the 
provisions  of  section  419A. 

The  legislative  history  of  sections  419 
and  41^A  of  the  Code  explains  that  the 
principal  purpose  of  the  deduction 
limits  for  contributions  to  welfare 
benefit  funds  "is  to  prevent  employers 
fi-om  taking  premature  deductions,  for 
expenses  which  have  not  yet  been 
incurred,  by  interposing  an 
intermediary  organization  which  holds 
assets  which  are  used  to  provide 
benefits  to  the  employees  of  the 
employer."  H.R.  Conf.  Rep.  No.  861, 
98th  Cong.,  2d  Sess.  1155  (1984),  1984- 
3C.B.  (Vol.2)  1,409. 

The  legislative  history  of  section 
419A(f)(6)  of  the  Code  explains  that  the 
reason  the  deduction  limits  of  sections 
419  and  419A  do  not  generally  apply  to 
a  fund  that  is  part  of  a  10  or  more 
employer  plan  is  that  "the  relationship 
of  a  participating  employer  to  [such  a] 
plan  often  is  similar  to  the  relationship 
of  an  insured  to  an  insurer."  H.R.  Conf. 
Rep.  No.  861,  98th  Cong.,  2d  Sess.  1159 
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(19B4).  1984-3  C.B.  (Vol.  2)  1.  413. 
Thus,  the  premise  luiderlying  the 
exoBption  is  that  no  special  limitation 
on  deductions  is  necessary  in  situations 
where  a  payment  by  an  employer  in 
excess  of  the  minimum  necessary  to 
currently  provide  for  the  benefits  under 
the  plan  is  effectively  lost  to  that 
employer,  because  the  economics  of  the 
plan  will  discourage  excessive 
contributions. 

The  10  or  more  employer  plan 
exception  to  the  deduction  limitation 
does  not  apply,  however,  where  the 
plan  maintains  experience-rating 
arrangements  with  respect  to  individual 
employers.  The  reason  for  excluding 
these  plans  from  the  exception  is  that  an 
experience-rating  arrangement  with 
respect  to  an  individual  employer 
changes  the  economics  of  the  plan  and 
allows  an  employer  to  contribute  an 
amount  in  excess  of  the  minimiun 
amount  necessary  to  provide  for  the 
current  benefits  with  the  confidence 
that  the  excess  will  iniu-e  to  the  benefit 
of  that  employer  as  the  excess  is  used 
to  provide  benefits  to  its  employees.  The 
legislative  history  notes  that  making  the 
exception  to  the  deduction  limits 
unavailable  to  plans  that  determine 
contributions  on  the  basis  of  experience 
rating  is  consistent  with  the  general 
rules  relating  to  the  definition  of  fund 
because  "the  employer's  interest  with 
respect  to  such  a  plan  is  more  similar  to 
the  relationship  of  an  employer  to  a 
fund  than  an  insured  to  an  insurer." 
H.R,  Conf.  Rep.  No.  861.  98th  Cong.,  2d 
Sess.  1159  (1984),  1984-3  C.B.  (Vol.  2) 
1,413. 

In  Notice  95-34  (1995-1  C.B.  309),  the 
IRS  identified  certain  types  of 
arrangements  that  do  not  satisfy  the 
requirements  of  section  419A(n(6). 
Those  arrangements  typically  require 
large  employer  contributions  relative  to 
the  bost  of  the  coverage  for  the  benefits 
to  be  provided  under  the  plan.  The 
plans  identified  in  the  Notice  often 
maintain  separate  accounting  of  the 
assets  attributable  to  the  contributions 
made  by  each  participating  employer.' 
In  some  cases  an  employer's 
contributions  are  related  to  the  claims 
experience  of  its  employees,  while  in 
other  cases  benefits  are  reduced  if  assets 
derived  from  an  employer's 
contributions  are  insufficient  to  fund 
the  benefits  to  that  employer's 
employees.  Thus,  a  particular 
employer's  contributions  or  its 
employees'  benefits  may  be  determined 
in  a  way  that  insulates  the  employer  to 


•  See  Booth  v.  Commissioner,  108  T.C.  524  (1997), 
for  an  arrangement  using  a  separate  accounting 
system  that  does  not  qualify  under  the  10  or  more 
employer  plan  exception. 


a  significant  extent  from  the  experience 
of  other  participating  employers. 

The  arrangements  described  in  Notice 
95-34  and  similar  arremgements  do  not 
satisfy  the  reqmrements  of  section 
419A(f)(6)  of  the  Code  and  do  not 
provide  the  tax  deductions  claimed  by 
their  promoters  for  any  of  several 
reasons.  For  example,  such  an 
arrangement  may  be  providing  deferred 
compensation;  the  arrangement  may  be 
separate  plans  maintained  for  each 
employer;  or  the  plan  may  be 
maintaining,  in  form  or  in  operation, 
experieiv;e-rating  arrangements  with 
respect  to  individual  employers  (e.g., 
where  the  employers  have  reason  to 
expect  that,  at  least  for  the  most  part, 
then  contributions  will  benefit  only 
their  owm  employees).  The  Notice  also 
states  that  even  if  an  arrangement 
satisfies  the  requirements  of  section 
419A(f){6),  so  that  the  deduction  limits 
of  sections  419  and  419A  do  not  apply 
to  the  arrangement,  the  employer 
contributions  may  represent  expenses 
that  are  not  deductible  under  other 
sections  of  the  Code. 

Transactions  that  are  the  same  as  or 
substantially  similar  to  the  transactions 
described  in  Notice  95-34  are  listed 
transactions  for  purposes  of  the  tax 
shelter  disclosure,  registration,  and  list 
maintenance  requirements.  See  Notice 
2000-15 (2000-1  C.B. 826) 
(supplemented  and  superseded  by 
Notice  2001-51  (2001-2  C.B.  190)), 
§  1.6011-4(b)(2)  of  the  Income  Tax 
Regulations,  and  §§301.6111-2(b)(2) 
and  301.6112-l(b)(2)  of  the  Procedure 
and  Administration  Regulations. 

On  July  11,  2002,  a  notice  of  proposed 
ndemaking  (REG-165868-01)  relating  to 
whether  a  welfare  benefit  fund  is  part  of 
a  10  or  more  employer  plan  (as  defined 
in  section  419A(f)(6)  of  the  Internal 
Revenue  Code)  was  published  in  the 
Federal  Register  (67  FR  45933).  Written 
and  electronic  comments  responding  to 
the  notice  of  proposed  rulemaking  were 
received.  A  public  hearing  was  held  on 
November  14,  2002.  After  consideration 
of  all  the  comments,  the  proposed 
regulations  are  adopted  as  amended  by 
this  Treasury  decision.  The  revisions  are 
discussed  below. 

Explanation  of  Provisions 

Overview  of  Rules 

These  regidations  provide  guidance 
under  section  419A(f)(6)  of  the  Code 
regarding  the  requirements  that  a 
welfare  benefit  fund  must  satisfy  in 
order  for  an  employer's  contribution  to 
the  fimd  to  be  excepted  from  the  rules 
of  sections  419  and  419A. 

Section  419A(f)(6)  of  the  Code 
provides  that  sections  419  and  419A  do 


not  apply  in  the  case  of  a  welfare  benefit 
fund  that  is  part  of  a  10  or  more 
employer  plan  that  does  not  maintain 
experience-rating  arrangements  with 
respect  to  individual  employers.  A  10  or 
more  employer  plan  is  a  plan  to  which 
more  than  one  employer  contributes  and 
to  which  no  employer  normally 
contributes  more  than  10  percent  of  the 
total  contributions  contributed  under 
the  plan  by  all  employers.  The 
regulations  provide  that  an  employer  is 
determined  by  aggregating  all  of  the 
entities  required  to  be  aggregated  under 
the  rules  under  section  414Cb),  (c),  or 
(m).  This  is  particularly  relevant  for 
purposes  of  determining  how  many 
employers  contribute,  whether  an 
employer  normally  contributes  more 
than  10  percent  of  the  total 
contributions  under  the  plan,  and 
whether  the  plan  maintains  experience- 
rating  arrangements  with  respect  to 
individual  employers. 

In  addition,  the  regulations  make 
clear  that  in  order  to  be  eligible  for  the 
exception  fit)m  the  deduction  limits  of 
sections  419  and  419A,  a  plan  must 
satisfy  the  requfrements  of  section 
419A(f)(6)  and  these  regulations  both  in 
form  and  operation.  The  determination 
of  whether  a  plan  is  described  in  section 
419A(f)(6)  is  based  on  the  totality  of  the 
arrangement  and  all  related  facts  and 
circumstances,  including  any  related 
insinance  contracts.  Thus,  all 
agreements  and  understandings 
(including  promotional  materials  and 
policy  illustrations)  will  be  taken  into 
account  in  determining  whether  the 
requirements  of  section  419A(f)(6)  are 
satisfied  in  form  and  in  operation.  For 
example,  if  promotional  materials 
indicate  that  an  employer  or  its 
employees  can  be  expected  to  receive  a 
future  benefit  based  on  the  employer's 
accumulated  contributions,  the  plan 
will  be  treated  as  maintaining 
experience-rating  arrangements  with 
respect  to  individual  employers,  even  if 
the  formal  plan  does  not  specifically 
provide  for  experience  rating. 

The  regulations  provide  generally  that 
a  plan  maintains  an  experience-rating 
arrangement  with  respect  to  an 
employer — making  the  plan  ineligible 
for  the  section  419A(f)(6)  exception — if 
any  employer's  cost  of  coverage  for  any 
period  is  based,  in  whole  or  in  part, 
either  on  the  benefits  experience  or  on 
the  overall  experience  of  that  employer 
or  one  or  more  employees  of  that 
employer.  For  purposes  of  the 
regulations,  an  employer's  cost  of 
coverage  is  the  relationship  between 
that  employer's  contributions  (including 
those  of  its  employees)  under  the  plan 
and  the  benefits  or  other  amounts 
payable  under  the  plan  with  respect  to 
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that  employer.  The  term  benefits  or 
other  amounts  payable  includes  all 
amounts  payable  or  distributable  (or 
that  will  be  otherwise  provided), 
regardless  of  the  form  of  the  payment  or 
distribution.  Benefits  experience  refers, 
generally,  to  the  benefits  and  other 
amounts  incurred,  paid,  or  distributed 
(or  otherwise  provided)  in  the  past.  The 
overall  experience  of  an  employer  is  the 
balance  that  would  have  acciunulated  in 
a  welfare  benefit  fund  if  that  employer 
were  the  only  employer  providing 
benefits  under  the  plan.  The  overall 
experience  of  an  employee  is  the 
balance  that  would  have  accumulated  in 
a  welfare  benefit  fund  if  that  employee 
were  the  only  employee  being  provided 
benefits  under  the  plan.  Overall 
experience  is  defined  similarly  for  a 
group  of  employers  or  a  group  of 
employees. 

Definition  of  Experience  Rating 

A  niunber  of  commentators  suggested 
that  the  regulatory  definition  of 
experience-rating  arrangement  is 
inconsistent  with  industry  usage  and 
the  discussions  of  experience  rating  set 
forth  in  United  States  v.  American  Bar 
Endowment,  477  U.S.  105  (1986)  and 
Sears  Roebuck  and  Co.  v. 
Commissioner,  972  F.2d  858  (7th  Cir. 
1992).  These  commentators  have  urged 
that  an  experience-rating  arrangement 
be  narrowly  defined  to  include  only 
those  situations  in  which  the  employer 
is  automatically  entitled  to  a  refimd  of 
a  portion  of  a  premium  payment  if 
claims  experience  is  better  than 
expected. 

The  IRS  and  Treasury  have  reviewed 
these  conunents  and  have  concluded 
that  the  proposed  regulatory  definition 
of  experience-rating  arrangement  should 
be  retained  in  the  final  regulations. 
Where  a  Code  section  provides  an 
exception  from  the  normal  tax 
requirements,  the  exception  must  be 
narrowly  applied  and  its  exclusions 
interpreted  broadly.  Com  Products 
Refining  Co.  v.  Commissioner,  350  U.S. 
46,  52  (1955).  See  also,  Arkansas  Best 
Corporation  v.  Commissioner,  485  U.S. 
212,  219-220  (1987).  Thus,  the 
exclusion  for  experience-rating      » 
r  arrangements  under  the  10  or  more 
employer  plan  exception  should  be 
interpreted  broadly. 

While  both  the  American  Bar 
Endowment  case  and  the  Sears  case 
discuss  a  specific  type  of  experience 
rating,  there  are  other  ways  an  insinance 
contract  or  other  arrangement  might 
take  experience  into  account.  For 
example,  under  one  type  of  experience- 
rating  arrangement,  if  die  premiums 
paid  exceed  the  actual  cost  of  providing 
insurance  to  the  group,  the  excess  (the 


soince  of  the  dividend  described  in 
American  Bar  Endowment)  is  not 
refunded  to  the  premium  payer,  but  is 
instead  used  to  reduce  the  cost  of 
providing  benefits  for  subsequent 
periods.  This  reduction  in  the  cost  of 
providing  benefits  for  subsequent 
periods  can  be  accomplished  directly  by 
adjusting  premiums  or  indirectly  by 
providing  additional  benefits  under  the 
arrangement  at  no  cost  to  the  premium 
payer,  or  through  a  combination  of 
premium  reductions  and  additional 
benefits. 

In  view  of  the  variety  of  ways^that  an 
arrangement  might  take  experience  into 
account,  the  regulations  provide  that  a 
plan  maintains  an  experience-rating 
arrangement  with  respect  to  an 
individual  employer  if  the  current  (or 
future)  cost  of  coverage  of  the  employer 
is  (or  will  be)  based  on  either  the  past 
benefits  or  other  amounts  paid  with 
respect  to  one  or  more  of  that 
employer's  employees  (or  any  proxy 
therefor)  or  on  the  balance  accumulated 
in  the  fund  as  a  result  of  the  employer's 
or  its  employees'  past  contributions  (or 
any  proxy  therefor).  Accordingly,  the 
process  for  determining  whether  a  plan 
maintains  an  experience-rating 
arrangement  is  to  inquire  whether  the 
past  experience  of  an  individual 
employer  or  its  employees  is  used,  in 
whole  or  in  part,  to  determine  the 
employer's  cost  of  coverage.  This 
determination  is  not  intended  to  be 
purely  a  computational  one  (although 
actual  numbers  often  can  be  used  to 
demonstrate  the  existence  of  an 
experience-rating  arrangement). 

Some  commentators  suggested  that 
the  regulations  equate  benefits  provided 
to  the  employees  of  an  employer  with  a 
payment  to  the  employer  and  that  such 
an  equation  improperly  ignores  the 
existence  of  the  employer.  This 
comment  is  based  on  a  misreading  of 
the  regulations.  The  regulations  reflect 
the  fact  that  the  provision  of  a  benefit 
to  an  employee  at  no  cost  to  the 
employer  is,  in  effect,  a  credit  to  the 
employer  that  offsets  the  employer's 
otherwise  applicable  cost  of  providing 
that  benefit.  Accordingly,  if  the  amount 
of  such  a  benefit  is  based  on  the 
experience  of  the  employer  or  its 
employees,  the  plan  includes  an 
experience-rating  arrangement  with 
respect  to  individual  employers  and  is 
ineligible  for  the  section  419A(f)(6) 
exception  to  sections  419  and  419A. 

Use  of  Insurance  Contracts 

A  number  of  commentators  expressed 
concern  with  the  results  under  the 
proposed  regulations  when  the 
definition  of  an  experience-rating 
arrangement  was  applied  to  a  plan 


which  provides  for  contributions  equal 
to  the  premiums  on  a  whole  life 
insurance  contract  or  other  life 
insurance  contract  having  level 
premiums.  These  commentators 
asserted  that  the  purchase  of  such 
policies  is  not  inconsistent  with  the 
requirements  of  section  419A(f}(6)  and 
that,  if  the  premiums  under  the  contract 
are  established  using  standardized 
actuarial  factors  (including  issue  age), 
the  arrangement  is  not  experience  rated. 

The  final  regulations  retain  the 
definition  of  experience  rating 
arrangement  and  the  general  residts  that 
flow  from  the  application  of  that 
definition  to  a  level  premium  life 
insurance  policy.  This  analysis 
recognizes  that  if  whole  life  insurance 
contracts,  or  other  insurance  contracts 
that  provide  for  level  premiums  or 
otherwise  generate  a  savings  element, 
are  purchased  under  an  arrangement, 
the  economic  values  reflected  under 
those  contracts  (including  cash  values, 
reserves,  and  any  other  economic 
values,  such  as  conversion  credits,  high 
dividend  rates,  or  the  right  to  continue 
coverage  at  a  premium  that  is  lower 
than  the  premium  that  would  apply  in 
the  absence  of  that  savings  element)  are 
based  on  the  excess  of  the  premiums 
paid  over  the  underlying  mortality  and 
related  expense  charges  for  providing 
the  insurance  and,  hence,  reflect  the 
overall  experience  of  the  employers  and 
employees  who  participate  under  the 
plan. 

If  those  economic  values  are  used  to 
determine  the  current  cost  of  coverage 
for  that  employer  (as  opposed  to  being 
shared  among  all  of  the  employers 
participating  in  the  plan),  the  employer 
can  anticipate  that  its  past  contributions 
in  excess  of  incurred  losses  for  claims 
for  its  employees  will  inure  to  the 
benefit  of  the  employer  or  its  employees 
(as  opposed  to  the  other  employers 
participating  in  the  plan).  This 
assurance  that  the  employer  or  its 
employees  will  benefit  from  favorable 
past  experience  is  the  hallmark  of  an 
experience-rating  arrangement.^ 


2  The  existence  of  experience  rating  in  a  level 
premium  life  insurance  arrangement  can  be  viewed 
not  only  from  the  perspective  of  overall  experience, 
but  also  from  that  of  claims  experience.  For 
example,  assume  that  Employer  A  and  Employer  B 
have  the  same  number  of  employees,  and  the 
employees  of  A  have  the  same  ages  and  other  risk 
factors  as  those  of  B.  If,  on  the  same  day  in  Year 
1,  each  employer  purchases  from  the  same  insurer 
the  same  amount  of  level  premium  whole  life 
insurance  coverage  for  each  of  its  employees,  the 
aggregate  premium  charges  for  A  and  B  will  be 
equal.  Further,  assume  that  in  Year  5,  A's  employee 
who  is  age  60  dies,  and  is  replaced  by  an  individual 
who  is  also  age  60  and  has  identical  risk 
characteristics.  A  purchases  a  new  level  premium 
whole  life  insurance  contract  of  the  same  amount 
for  the  new  employee  who  has  an  issue  age  of  60. 
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Furthermore,  Congress'  expectation 
that  employers  participating  in  10  or 
mora  employer  plans  would  have  no 
financial  incentive  to  over-contribute 
was  the  basis  for  providing  the  section 
419A(f)(6)  exception  from  the  deduction 
limits  of  sections  419  and  419A. 
Allowing  a  10  or  more  employer  plan  to 
use  insiuance  contracts  with  retained 
values,  where  a  participating  employer 
can  benefit  directly  or  indirectly  from 
the  retained  values  generated  with 
respect  to  its  employees  (e.g.,  through 
enhanced  benefits  to  its  employees), 
would  provide  a  financial  incentive  for 
the  employer  to  over-contribute  to  the 
plan  and,  thus,  would  be  contrary  to  the 
premise  underlying  the  intent  of 
Congress  in  providing  the  exception. 
This  financial  incentive  can  be  seen 
most  clearly  in  a  flexible  premiiun 
universal  life  contract,  which  is  almost 
indistinguishable  from  the  welfare 
benefit  fund  that  Congress  intended  to 
be  subject  to  the  deduction  limitations 
of  sections  419  and  419A.  The  fact  that 
the  premiiuns  on  a  whole  life  contract 
or  crther  level  premium  arrangement  are 
fixed  ahead  of  time  (at  least  with  respect 
to  individual  employees)  does  not  alter 
the  fact  that  the  buildup  of  cash  value 
is  essentially  the  same  as  the 
accumulation  of  assets  in  a  fund.  The 
result  is  the  same  even  where  there  is 
no  cash  value,  if  the  arrangement  uses 
overpayments  in  earlier  years  to  levelize 
the  premiums.  In  all  these  cases,  the 
retained  values  of  life  insurance 
contracts  relating  to  an  employer's 
employees  are  used  to  determine  that 
employer's  cost  of  coverage,  and  the 
conclusion  remains  that  there  is  an 
experience-rating  arrangement  of  the 
type  not  allowed  by  section  419A(f)(6). 

Some  commentators  asserted  that  the 
definition  of  experience-rating 
arrangements  in  the  proposed 
regulations  will  preclude  the  use  of  cash 
value  life  insurance  imder  section 
419A(f)(6)  and  will  therefore  eviscerate 
the  section  419A(f)(6)  exception. 
Neither  section  419A(f)(6)  nor  these 
regulations  regulate  the  investments  of  a 
welfare  benefit  fund,  including 
investments  by  a  trust  in  cash  value 
policies.  Instead,  section  419A{f)(6)  and 
the  regulations  are  concerned  with  the 
economic  relationship  between  a  fund 
and  participating  employers,  and 


A's  premiums  for  the  new  60-year-old  employee 
will  now  be  higher  than  those  of  B  for  its  employee 
corretponding  to  the  60-year-old  who  died,  because 
B's  premiums  for  its  60-year-old  employee  are 
based  on  an  issue  age  of  55.  A's  premiums  for  its 
other  employees  will  be  the  same  as  those  for  B's 
corresponding  employees.  Thus,  after  the  death  of 
its  employee,  A's  aggregate  premium  charges  are 
higher  than  those  of  B,  and  this  is  due  solely  to  the 
fact  that  A's  employees  have  incurred  claims  in 
excess  of  the  claims  of  B's  employees. 


whether  the  pass-through  of  premiiuns  - 
based  on  the  insurance  contracts 
associated  with  an  employer's 
employees  has  the  effect  of  creating 
experience-rating  arrangements  with 
respect  to  individual  employers. 
Moreover,  the  IRS  and  Treasiuy  also 
believe  that  the  exception  is  still  viable 
for  many  life  and  health  benefit 
arrangements  that  are  self-insured  in 
accordance  with  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  or  state  law.  Under  these  types 
of  arrangements,  the  employers 
contribute  the  expected  cost  of  claims 
for  their  employees.  Without  the  section 
419A(f)(6)  exception,  the  deduction  for 
these  contributions  would  be  limited  to 
the  welfare  benefit  fund's  qualified  cost 
for  the  taxable  year.  The  section 
419A(f)(6)  exception  allows  these 
employers  to  deduct  those  contributions 
without  regard  to  whether  the 
employees  actually  incurred  claims. 

A  number  of  commentators  cited  to 
other  provisions  imder  sections  419  and 
419A  for  support  for  their  position  that 
a  plan  can  provide  for  acciunulations 
within  a  welfare  benefit  fimd  that  are 
effectively  allocated  to  the  employees 
without  causing  the  plan  to  be  ineligible 
for  the  section  419A(f)(6)  exception.  The 
Service  and  Treasury  believe  that  these 
other  provisions  are  not  relevant  in  the 
determination  of  whether  a  plan 
provides  an  experience  rating 
arrangement.  For  example,  the  fact  that 
section  419(e)(4)  specifically  excludes 
certain  insurance  contracts  (including  . 
contracts  that  provide  experience  rated 
refunds  or  policy  dividends)  from  the 
definition  of  fund  for  piuposes  of 
section  419  does  not  necessarily  mean 
that  such  contracts  may  be  held  within 
a  welfare  benefit  fimd  while  retaining 
the  section  419A(f)(6)  exception. 
Similarly,  the  fact  that  section 
419A(c)(2)  permits  an  additional  reserve 
for  post-retirement  medical  and  life 
insurance  benefits  does  not  mean  that 
such  a  reserve  would  not  cause  the  plan 
to  violate  the  prohibition  on  experience 
rating  under  section  419A(f)(6). 

Special  Rules  of  Application 

The  final  regulations  retain  the 
special  rules  of  application  relating  to 
insurance  contracts  that  were  set  forth 
in  the  proposed  regulation.  For 
example,  insurance  contracts  under  an 
arrangement  are  treated  as  assets  of  the 
fund,  and  the  fund  will  be  treated  as 
having  either  a  gain  or  loss  with  respect 
to  those  contracts. 

Another  special  rule  is  provided  in 
the  case  of  a  plan  maintaining  an 
experience-rating  arrangement  with 
respect  to  a  group  of  participating 
employers  or  a  group  of  employees 


covered  under  the  plan  (a  rating  group). 
Under  that  rule,  a  plan  will  not  be 
treated  as  maintaining  an  experience- 
rating  arrangement  with  respect  to  an 
individual  employer  merely  because  the 
cost  of  coverage  under  a  plan  with 
respect  to  the  employer  is  based,  in 
whole  or  in  part,  on  the  benefits 
experience  or  the  overall  experience  (or 
a  proxy  for  either  type  of  experience)  of 
a  rating  group  that  includes  the 
employer  or  one  or  more  of  its 
employees,  provided  that  the  employer 
does  not  normally  contribute  more  than 
10  percent  of  all  contributions  with 
respect  to  that  rating  group.  The  effect 
of  this  rule  is  to  allow  the  plan  to 
provide  for  experience  rating  on  a  plan- 
wide  basis  or  on  the  basis  of  a  subset  of 
the  employers  within  the  plan,  provided 
that  the  subset  of  employers  is  not 
overweighted  by  the  experience  of  one 
employer  and  is  not  defined  based  on 
the  experience  of  the  employers. 

Characteristics  Indicating  a  Plan  Is  Not 
Described  in  Section  419A(f)(6) 

These  regulations  also  identify  five 
characteristics  that  are  indications  that 
an  employer's  interest  with  respect  to 
the  plan  is  more  similar  to  the 
relationship  of  an  individual  employer 
to  a  fund  than  an  insiued  to  an  insiuer. 
(See.  H.R.  Conf.  Rep.  No.  861.  98th 
Cong.,  2d  Sess.  1155  (1984),  1984-3  C.B. 
(Vol.  2)  1, 413.)  The  presence  of  some 
of  these  characteristics  in  a  plan 
suggests  that  there  are  multiple  plans 
present  instead  of  a  single  plan.  The 
presence  of  others  tends  to  indicate  that 
an  employer's  cost  of  coverage  is  (or 
will  be)  based  on  that  employer's 
benefits  experience.  Others  tend  to 
indicate  that  the  plan  is  expected  to 
accumulate  a  surplus  that  ultimately 
will  be  used  for  the  benefit  of  the 
individual  employers  (or  their 
employees).  One  way  this  surplus  might 
be  used  would  be  to  reduce  futiu'e 
contributions  for  the  individual 
employers  based  on  past  contributions 
or  claims  of  the  employers.  Another  way 
would  be  to  pay  benefits  to  an 
employer's  employees  based  on  the 
employer's  share  of  the  surplus  on  the 
occasion  of  the  withdrawal  of  the 
employer  or  at  plan  termination,  thereby 
violating  the  rule  that  an  employer's 
cost  of  coverage  cannot  be  based  on  its 
overall  experience.  Accordingly,  these 
regulations  provide  that  a  plan 
exhibiting  any  of  these  characteristics  is 
not  a  10  or  more  employer  plan 
described  in  section  419A(f)(6)  unless  it 
is  established  to  the  satisfaction  of  the 
Commissioner  that  the  plan  satisfies  the 
requirements  of  section  419A(f)(6)  and 
these  proposed  regulations.  It  should  be 
noted  that  the  fact  that  a  plan  has  none 
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of  these  characteristics  does  not  create 
an  inference  that  it  is  a  10  or  more 
employer  plan  described  in  section 
419A(f)(6). 

The  first,  third  and  fourth 
characteristics  under  the  proposed 
regulations  indicating  that  a  plan  is  not 
a  10  or  more  employer  plan  described 
in  section  419A(f)(6)  (i.e.,  the  assets  of 
the  plan  are  allocated  among  the 
participating  employers  through  a 
separate  accounting  of  contributions 
and  expenditures  for  individual 
employers  or  otherwise,  the  plan  does 
not  provide  for  fixed  welfare  benefits  for 
a  fixed  coverage  period  for  a  fixed  price 
or  the  plan  charges  the  participating 
employers  an  luueasonably  high 
amount  for  the  covered  risk)  have  been 
retained  without  change. 

The  second  characteristic  under  the 
proposed  regulations  indicating  that  a 
plan  is  not  a  10  or  more  employer  plan 
described  in  section  419A(f)(6)  is  that 
amounts  charged  under  the  plan  differ 
among  the  employers  in  a  manner  that 
is  not  reflective  of  differences  in  risk  or 
rating  factors  that  are  commonly  taken 
into  account  in  manual  rates  used  by 
insurers  (such  as  age,  gender, 
dependents  covered,  geographic  locale, 
or  benefit  terms).  In  response  to 
comments,  this  second  characteristic 
has  been  clarified  so  that  the  exception 
for  reflection  of  differences  in  risk  or 
rating  factors  conunonly  taken  into 
account  in  manual  rates  is  limited  to 
differences  in  charges  that  are  merely 
reflective  of  differences  in  current  risk 
(such  as  ciuxent  age,  gender,  dependents 
covered,  geographic  locale,  or  benefit 
terms).  Accordingly,  an  arrangement 
that  charges  different  amounts  for  life 
insurance  based  on  issue  age  would . 
exhibit  this  second  characteristic,  unless 
the  differences  in  amoimt  charged  are 
merely  reflective  of  differences  in  risk  or 
rating  factors  at  the  current  age  (e.g.. 
reflecting  select  and  ultimate  mortality). 

The  fifth  characteristic  xmder  the 
proposed  regulation  indicating  that  a 
plan  is  not  a  10  or  more  employer  plan 
described  in  section  419A{0(6)  is  that 
benefits  or  other  amounts  payable  can 
be  provided  upon  triggering  events 
other  than  the  illness,  personal  injury, 
or  death  of  an  employee  or  family 
member,  or  the  employee's  involimtary 
termination  of  employment.  A  number 
of  commentators  expressed  concern  that 
this  fifth  characteristic  effectively 
prohibits  a  termination  of  a  welfare 
benefit  arrangement  or  otherwise 
redefines  what  is  a  welfare  benefit 
arrangement.  This  concern  reflects  a 
misreading  of  the  regulations,  as  this 
fifth  characteristic  does  not  prohibit  the 
payment  of  benefits  upon  termination  of 
the  arrangement  or  withdrawal  of  an 


employer  from  the  arrangement  ^  or  in 
any  other  way  seek  to  redefine  what  is 
a  permitted  wel&re  benefit,  bistead  the 
characteristic  reflects  the  inherent 
difficulty  an  insurer  would  have  in 
determining  an  actuarially  appropriate 
price  for  providing  fixed  benefits  on  the 
occasion  of  these  non-standard  benefit 
triggers  and  the  associated  likelihood 
that  the  amoimt  of  the  benefits  payable 
on  such  an  occasion  is  being  determined 
based  on  the  overall  experience  of  the 
employee  or  employer.  The  fact  that 
some  commentators  have  suggested  that 
an  employer  be  able  to  "spin-off'  the 
employer's  "share"  of  a  fund  is  further 
indication  that  many  plans  that  purport 
to  fit  within  the  section  419A(f){6) 
exception  are  engaging  in  prohibited 
experience  rating. 

Taxpayers  are  reminded  that  a  plan 
that  exhibits  one  of  thdse  characteristics 
may  still  establish  that  the  plan  satisfies 
the  requirements  of  section  419A{f)(6). 
For  example,  in  the  case  of  a  plan  that 
provides  for  a  benefit  to  be  provided  on 
the  occasion  of  an  employer's 
withdrawal  from  the  plan,  the  plan 
would  have  to  demonstrate  that  the 
amoimt  provided  to  an  employee  is  not 
based  on  the  benefits  experience  or  the 
overall  experience  of  the  employee  or 
the  employer.  In  addition,  in  response 
to  conunents,  the  final  regulations 
clarify  that  a  plan  does  not  exhibit  this 
fifth  characteristic  merely  because,  upon 
cessation  of  participation  in  the  plan,  an 
employee  is  provided  with  the  right  to 
convert  coverage  under  a  group  life 
insurance  contract  to  coverage  under  an 
individual  life  insurance  contract 
without  demonstrating  evidence  of 
insurability,  but  only  if  there  is  no 
additional  economic  value  associated 
with  the  conversion  right. 

The  examples  in  the  proposed 
regulations  illustrating  the  application 
of  the  rules  regarding  experience-rating 
arrangements  to  specific  fact  situations 
are  included  in  the  final  regulations, 
with  minor  changes,  and  two  additional 
examples  have  been  included.  The  facts 
described  in  some  of  the  examples 
illustrate  arrangements  that  do  not 
maintain  experience-rating 
arrangements  with  respect  to  individual 
employers.  Other  examples,  however,- 
describe  arrangements  that  exhibit  the 
characteristics  of  a  fund  that  Congress 
intended  to  be  subject  to  the  deduction 
limitations  of  sections  419  and  419A. 
Each  example  illustrates  only  the 
application  of  the  definition  of 
experience-rating  arrangements  under 
section  419A{f)(6)  and  these  regulations, 


and  no  inference  should  be  drawn  from 
the  scope  of  the  examples  about 
whether  these  plans  are  otherwise 
described  in  section  419A(f){6)  or  about 
any  other  provision  of  the  Code.** 

Pursuant  to  the  authority  set  forth  in 
section  419A(i),  the  regulations  provide 
a  special  rule  to  assist  participating 
employers  and  the  Commissioner  in 
verifying  that  the  arrangement  satisfies 
the  section  419A(f)(6)  requirements. 
Under  that  rule,  an  arrangement  satisfies 
the  requirements  of  section  419A(f){6) 
and  the  regulations  only  if  the  plan  is 
maintained  pursuant  to  a  written 
document  that  (1)  requires  the  plan 
administrator  to  maintain  records 
sufficient  for  the  Commissioner  or  any 
participating  employer  to  readily  verify 
the  plan's  compliance  with  section 
419A(f)(6)  and  (2)  provides  the 
Commissioner  and  each  participating 
employer  with  the  right  to  inspect  and 
copy  all  such  records. 

Effective  Date 

Except  as  explained  below,  these 
regulations — which  generally  clarify 
existing  law — are  effective  for 
contributions  paid  or  incurred  in 
taxable  years  of  an  employer  beginning 
on  or  after  July  11,  2002.  For 
contributions  made  before  this  effective 
date,  the  IRS  will  continue  applying 
existing  law,  including  the  analysis  set 
forth  in  Notice  95-34  and  relevant  case 
law.  Thus,  taxpayers  should  not  infer 
that  a  contribution  that  would  be 
nondeductible  under  the  regulations 
would  be  deductible  if  made  before  that 
date.  In  this  regard,  taxpayers  are 
reminded  that  the  IRS  has  already 
identified  transactions  that  are  the  same 
as  or  substantially  similar  to  the 
transactions  described  in  Notice  95-34 
as  listed  transactions  for  purposes  of 
§  1.601  l-4T(b)(2)  of  the  Temporary 
Income  Tax  Regulations  and 
§301.6111-2T(b)(2)  of  the  Temporary 
Procedure  and  Administration 
Regulations. 

The  requirement  that  written  plan 
documents  contain  specified  provisions 
relating  to  compliance  information  and 
the  record  maintenance  requirement  for 
plan  administrators  are  effective  for 


^  A  withdrawal  of  an  employer  merely  terminates 
the  arrangement  for  that  employer,  but  it  continues 
for  the  other  employers. 


■*  For  example,  in  Neonatology  Associates,  P.A.,  v. 
Commissioner.  299  F.3d  221  (3d  Cir.  2002), 
affirming  115  T.C.  43  (2000),  the  Court  held  that  the 
contributions  were  in  a  large  part  constructive 
dividends  to  the  employee/owners  (and  thus  did 
not  reach  the  govenunent's  alternative  contention 
that  the  plan  was  maintaining  experience-rating 
arrangements  with  respect  to  individual 
employers).  In  Booth  v.  Commissioner.  108  T.C.  524 
(1997),  the  Tax  Court  held  that  the  arrangement  was 
an  aggregation  of  separate  plans  (and  thus  was  not 
a  single  plan)  and  that  there  were  experience-rating 
arrangements  with  respect  to  the  individual 
employers. 
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taxable  years  of  a  welfare  benefit  fund 
beginning  after  July  17.  2003.  Existing 
record  retention  requirements  and 
record  production  requirements  under 
section  6001  continue  to  apply  to 
employers  and  promoters. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Accordingly,  a 
regulatory  assessment  is  not  required.  It 
has  been  determined  that  section  553(b) 
of  the  Administrative  Procedure  Act  (5 
U.S.C.  Chapter  5)  does  not  apply  to 
these  regulations. 

It'is  hereby  certified  that  the 
collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
collections  of  information  in  the 
regulation  are  in  §  1. 4 19A(f)(6)-l (a)(2) 
and  (e)  and  consist  of  the  requirements 
that  a  plan  administrator  maintain 
certain  information  and  that  it  provide 
that  information  upon  request  to  the 
Commissioner  and  to  employers 
participating  in  the  plan.  This 
certification  is  based  on  the  fact  that 
requests  for  such  information  are  likely 
to  be  made,  on  average,  less  than  once 
per  year  per  employer  and  that  the  costs 
of  maintaining  and  providing  this 
information  are  small.  In  addition, 
relatively  few  small  entities  are  plan 
administrators.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

"Piu-suant  to  section  7805(f)  of  the 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was  sent  to 
the  Chief  Counsel  for  Advocacy  of  the 
SmaU  Business  Administration  for 
comment  on  its  impact  on  small 
business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Betty  J.  Clary,  Office  of  the 
Division  Counsel/Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  Department 
participated  in  their  development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recrandkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 


PART  1-4NC0ME  TAXES 

■  Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  adding  an  entry  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   *  - 

Section  1.419A(0(6)-1  is  also  issued  under 
26  U.S.C.  419A(i).  *   *   * 

■  Par.  2.  Section  1.419A(f)(6)-l  is  added 
to  read  as  follows: 

§  1 .41 9 A(fK6)-1     Exception  for  1 0  or  more 
employer  plan. 

(a)  Requirements — (1)  In  general. 
Sections  419  and  419A  do  not  apply  in 
the  case  of  a  welfare  benefit  fund  that 
is  part  of  a  10  or  more  employer  plan 
described  in  section  419A(f)(6).  A  plan 
is  a  10  or  more  employer  plan  described 
in  section  419A(f)(6)  only  if  it  is  a  single 
plan — 

(i)  To  which  more  than  one  employer 
contributes; 

(ii)  To  which  no  employer  normally 
contributes  more  than  10  percent  of  the 
total  contributions  contributed  imder 
the  plan  by  all  employers; 

(iii)  That  does  not  maintain  an 
experience-rating  arrangement  with 
respect  to  any  individual  employer;  and 

(iv)  That  satisfies  the  requirements  of 
paragraph  (a)(2)  of  this  section. 

(2)  Compliance  information.  A  plan 
satisfies  the  requirements  of  this 
paragraph  (a)(2)  if  the  plan  is 
maintained  pursuant  to  a  written 
document  that  requires  the  plan 
administrator  to  maintain  records 
sufficient  for  the  Commissioner  or  any 
participating  employer  to  readily  verify 
that  the  plan  satisfies  the  requirements 
of  section  419A(f)(6)  and  this  section 
and  that  provides  the  Commissioner  and 
each  participating  employer  (or  a  person 
acting  on  the  participating  employer's 
behalf)  with  the  right,  upon  written 
request  to  the  plan  administrator,  to 
inspect  and  copy  all  such  records.  See 

§  1.414(g)-l  for  the  definition  of  plan 
administrator. 

(3)  Application  of  rules — (i)  In 
general.  The  requirements  described  in 
paragraph  (a)(1)  and  (2)  of  this  section 
must  be  satisfied  both  in  form  and  in 
operation. 

(ii)  Arrangement  is  considered  in  its 
entirety.  The  determination  of  whether 
a  plan  is  a  10  or  more  employer  plan 
described  in  section  419A(f)(6)  is  based 
on  the  totality  of  the  arrangement  and 
all  related  facts  and  circumstances, 
including  any  related  insurance 
contracts.  Accordingly,  all  agreements 
and  understandings  (including 
promotional  materials  and  policy 
illustrations)  and  the  terms  of  any 
insurance  contract  will  be  taken  into 
account  in  determining  whether  the 


requirements  are  satisfied  in  form  and 
in  operation. 

(b)  Experience-rating  arrangements — 
(1)  GenSral  rule.  A  plan  maintains  an 
experience-rating  arrangement  with 
respect  to  an  individual  employer  and 
thus  does  not  satisfy  the  requirement  of 
paragraph  (a)(l)(iii)  of  this  section  if, 
writh  respect  to  that  employer,  there  is 
any  period  for  which  the  relationship  of 
contributions  under  the  plan  to  the 
benefits  or  other  amounts  payable  under 
the  plan  (the  cost  of  coverage)  is  or  can 
be  expected  to  be  based,  in  whole  or  in 
part,  on  the  benefits  experience  or 
overall  experience  (or  a  proxy  for  either 
type  of  experience)  of  that  employer  or 
one  or  more  employees  of  that 
employer.  For  purposes  of  this 
paragraph  (b)(1),  an  employer's 
contributions  include  all  contributions 
made  by  or  on  behalf  of  the  employer 
or  the  employer's  employees.  See 
paragraph  (d)  of  this  section  for  the 
definitions  of  benefits  experience, 
overall  experience,  and  benefits  or  other 
amounts  payable.  The  rules  of  this 
paragraph  (b)  apply  under  all 
circumstances,  including  employer 
withdrawals  and  plan  terminations. 

(2)  Adjustment  of  contributions.  An 
example  of  a  plan  that  maintains  an 
experience-rating  arrangement  with 
respect  to  an  individual  employer  is  a 
plan  that  entitles  an  employer  to  (or  for 
which  the  employer  can  expect)  a 
reduction  in  future  contributions  if  that 
employer's  overall  experience  is 
positive.  Similarly,  a  plan  maintains  an 
experience-rating  arrangement  with 
respect  to  an  individual  employer  where 
an  employer  can  expect  its  future 
contributions  to  be  increased  if  the 
employer's  overall  experience  is 
negative.  A  plan  also  maintains  an 
experience-rating  arrangement  with 
respect  to  an  individual  employer  where 
an  employer  is  entitled  to  receive  (or 
can  expect  to  receive)  a  rebate  of  all  or 

a  portion  of  its  contributions  if  that 
employer's  overall  experience  is 
positive  or,  conversely,  where  an 
employer  is  liable  to  make  additional 
contributions  if  its  overall  experience  is 
negative. 

(3)  Adjustment  of  benefits.  An 
example  of  a  plan  that  maintains  an 
experience-rating  arrangement  with 
respect  to  an  individual  employer  is  a 
plan  under  which  benefits  for  an 
employer's  employees  are  (or  can  be 
expected  to  be)  increased  if  that 
employer's  overall  experience  is 
positive  or,  conversely,  under  which 
benefits  are  (or  can  be  expected  to  be) 
decreased  if  that  employer's  overall 
experience  is  negative.  A  plan  also 
maintains  an  experience-rating 
arrangement  with  respect  to  an 
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individual  employer  if  benefits  for  an 
employer's  employees  are  limited  by 
reference,  directly  or  indirecUy,  to  the 
overall  experience  of  the  employer 
(rather  than  having  all  the  plan  assets 
available  to  provide  the  benefits). 

(4)  Special  rules — (i)  Treatment  of 
insurance  contracts — (A)  In  general.  For 
purposes  of  this  section,  insurance 
contracts  under  the  arrangement  will  be 
treated  as  assets  of  the  fund. 
Accordingly,  the  value  of  the  insurance 
contracts  (including  non-guaranteed 
elements]  is  included  in  the  value  of  the 
fund,  and  amounts  paid  between  the 
fund  and  the  insurance  company  are 
disregarded,  except  to  the  extent  they 
generate  gains  or  losses  as  described  in 
paragraph  (b)(4)(i)(C)  of  this  section. 

[a)  Payments  to  and  from  an 
insurance  company.  Payments  from  a 
participating  employer  or  its  employees 
to  an  insurance  company  pursuant  to 
insinance  contracts  under  the 
arrangement  will  be  treated  as 
contributions  made  to  the  fund,  and 
amounts  paid  under  the  arrangement 
from  an  insurance  company  will  be 
treated  as  payments  from  the  fund. 

(C)  Gains  and  losses  from  insurance 
contracts.  As  of  any  date,  if  the  sum  of 
the  benefits  paid  by  the  insiner  and  the 
value  of  the  insurance  contract 
(including  non-guaranteed  elements)  is 
greater  than  the  cumulative  premiiuns 
paid  to  the  insurer,  the  excess  is  treated 
as  a  gain  to  the  fund.  As  of  any  date,  if 
the  ciunulative  premiiuns  paid  to  the 
insmer  are  greater  than  the  sum  of  the 
benefits  paid  by  the  insurer  and  the 
value  of  the  insurance  contract 
(including  non-guaranteed  elements), 
the  excess  is  treated  as  a  loss  to  the 
fund. 

(ii)  Treatment  of  flexible  contribution 
arrangements.  Solely  for  purposes  of 
determining  the  cost  of  coverage  under 
a  plan,  if  contributions  for  any  period 
can  vary  with  respect  to  a  benefit 
package,  the  Commissioner  may  treat 
the  employer  as  contributing  the 
minimum  amoimt  that  would  maintain 
the  coverage  for  that  period. 

(iii)  Experience  rating  by  group  of 
employers  or  group  of  employees.  A 
plan  will  not  be  treated  as  maintaining 
an  experience-rating  arrangement  with 
respect  to  an  individual  employer 
merely  because  the  cost  of  coverage 
under  the  plan  with  respect  to  the 
employer  is  based,  in  whole  or  in  part, 
on  the  benefits  experience  or  the  overall 
experience  (or  a  proxy  for  either  type  of 
experience)  of  a  rating  group,  provided 
that  no  employer  normally  contributes 
more  than  10  percent  of  all 
contributions  with  respect  to  that  rating 
group.  For  this  purpose,  a  rating  group 
means  a  group  of  participating 


employers  that  includes  the  employer  or 
a  group  of  employees  covered  under  the 
plan  that  includes  one  or  more 
employees  of  the  employer. 

(iv)  Family  members,  etc.  For 
purposes  of  this  section,  contributions 
with  respect  to  an  employee  include 
contributions  with  respect  to  any  other 
person  (e.g.,  a  family  member)  who  may 
be  covered  by  reason  of  the  employee's 
coverage  under  the  plan  and  amounts 
provided  with  respect  to  an  employee 
include  amounts  provided  with  respect 
to  such  a  person. 

(v)  Leased  employees.  In  the  case  of 
an  employer  that  is  the  recipient  of 
services  performed  by  a  leased 
employee  described  in  section  414(n)(2) 
who  participates  in  the  plan,  the  leased 
employee  is  treated  as  an  employee  of 
the  recipient  and  contributions  made  by 
the  leasing  organization  attributable  to 
service  performed  with  the  recipient  are 
treated  as  made  by  the  recipient. 

(c)  Characteristics  indicating  a  plan  is 
not  a  10  or  more  employer  plan — (1)  In 
general.  The  presence  of  any  of  the 
characteristics  described  in  paragraphs 
(c)(2)  through  (c)(6)  of  this  section 
generally  indicates  that  the  plan  is  not 
a  10  or  more  employer  plan  described 
in  section  419A(f)(6).  Accordingly, 
unless  established  to  the  satisfaction  of 
the  Conunissioner  that  the  plan  satisfies 
the  requirements  of  section  419A(f)(6) 
and  this  section,  a  plan  having  any  of 
the  following  characteristics  is  not  a  10 
or  more  employer  plan  described  in 
section  419A{f)(6).  A  plan's  lack  of  all 
the  following  characteristics  does  not 
create  any  iiiference  that  the  plan  is  a  10 
or  more  employer  plan  described  in 
section  4 19A(f)(6). 

(2)  Allocation  of  plan  assets.  Assets  of 
the  plan  or  fund  are  allocated  to  a 
specific  employer  or  employers  through 
separate  accoimting  of  contributions 
and  expenditures  for  individual 
employers,  or  otherwise. 

(3)  Differential  pricing.  The  amount 
charged  under  the  plan  is  not  the  same 
for  all  the  participating  employers,  and 
those  differences  are  not  merely 
reflective  of  differences  in  cmrent  risk 
or  rating  factors  that  are  commonly 
taken  into  account  in  manual  rates  used 
by  insiners  (such  as  current  age,  gender, 
geographic  locale,  ntunber  of  covered 
dependents,  and  benefit  terms)  for  the 
particular  benefit  or  benefits  being 
provided. 

(4)  No  fixed  welfare  benefit  package. 
The  plan  does  not  provide  for  fixed 
welfare  benefits  for  a  fixed  coverage 
period  for  a  fixed  cost,  within  the 
meaning  of  paragraph  (d)(5)  of  this 
section. 

(5)  Unreasonably  high  cost.  The  plan 
provides  for  fixed  welfare  benefits  for  a 


fixed  coverage  period  for  a  fixed  cost, 
but  that  cost  is  unreasonably  high  for 
the  covered  risk  for  the  plan  as  a  whole. 

(6)  Nonstandard  benefit  triggers. 
Benefits  or  other  amounts  payable  can 
be  paid,  distributed,  transferred,  or 
otherwise  provided  from  a  fund  that  is 
part  of  the  plan  by  reason  of  any  event 
other  than  the  illness,  personal  injury, 
or  death  of  an  employee  or  family 
member,  or  the  employee's  involuntary 
separation  from  employment.  Thus,  for 
example,  a  plan  exhibits  this 
characteristic  if  the  plan  provides  for 
the  payment  of  benefits  or  the 
distribution  of  an  insiuance  contract  to 
an  employer's  employees  on  the 
occasion  of  the  employer's  withdrawal 
from  the  plan.  A  plan  will  not  be  treated 
as  having  the  characteristic  described  in 
this  paragraph  merely  because,  upon 
cessation  of  participation  in  the  plan,  an 
employee  is  provided  with  the  right  to 
convert  coverage  under  a  group  life 
insurance  contract  to  coverage  under  an 
individual  life  insurance  contract 
without  demonstrating  evidence  of 
insurability,  but  only  if  there  is  no 
additional  economic  value  associated 
with  the  conversion  right. 

(d)  Definitions.  For  purposes  of  this 
section: 

(1)  Benefits  or  other  amounts  payable. 
The  term  benefits  or  other  amounts 
payable  includes  all  amoimts  that  are 
payable  or  distributable  (or  that  will  be 
otherwise  provided)  directly  or 
indirectly  to  employers,  to  employees  or 
their  beneficiaries,  or  to  another  fund  as 
a  result  of  a  spinoff  or  transfer,  and 
without  regard  to  whether  payable  or 
distributable  as  welfare  benefits,  cash, 
dividends,  rebates  of  contributions, 
property,  promises  to  pay,  or  otherwise. 

(2)  Benefits  experience.  The  benefits 
experience  of  an  employer  (or  of  an 
employee  or  a  group  of  employers  or 
employees)  means  the  benefits  and 
other  amounts  incurred,  paid,  or 
distributed  (or  otherwise  provided) 
directly  or  indirectly,  including  to 
another  fund  as  a  result  of  a  spinoff  or 
transfer,  with  respect  to  the  employer 
(or  employee  or  group  of  employers  or 
employees),  and  without  regard  to 
whether  provided  as  welfare  benefits, 
cash,  dividends,  credits,  rebates  of 
contributions,  property,  promises  to 
pay,  or  otherwise. 

(3)  Overall  experience — (i)  Employer's 
overall  experience.  The  term  overall 
experience  means,  with  respect  to  an 
employer  (or  group  of  employers),  the 
balance  that  would  have  accumulated  in 
a  welfare  benefit  fund  if  that  employer 
(or  those  employers)  were  the  only 
employer  (or  employers)  providing 
welfare  benefits  under  the  plan.  Thus, 
the  overall  experience  is  credited  with 
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the  siun  of  the  contributions  under  the 
plan  with  respect  to  that  employer  (or 
group  of  employers),  less  the  benefits 
and  other  amoimts  paid  or  distributed 
(or  otherwise  provided)  with  respect  to 
that  employer  (or  group  of  employers)  or 
the  employees  of  that  employer  (or 
group  of  employers),  and  adjusted  for 
gain  or  loss  from  insurance  contracts  (as 
described  in  paragraph  (b)(4)(i)  of  this 
section),  investment  return,  and 
expenses.  Overall  experience  as  of  any 
date  may  be  either  a  positive  or  a 
negative  number. 

(li)  Employee's  overall  experience. 
The  term  overall  experience  means, 
with  respect  to  an  employee  (or  group 
of  employees,  whether  or  not  employed 
by  the  same  employer),  the  balance  that 
would  have  accumulated  in  a  welfare 
benefit  fund  if  the  employee  (or  group 
of  employees)  were  the  only  employee 
(or  employees)  being  provided  welfare 
benefits  imder  the  plan.  Thus,  the 
overall  experience  is  credited  with  the 
sum  of  the  contributions  under  the  plan 
with  respect  to  that  employee  (or  group 
of  employees),  less  the  benefits  and 
other  amounts  paid  or  distributed  (or 
otherwise  provided)  with  respect  to  that 
employee  (or  group  of  employees),  and 
adjusted  for  gain  or  loss  from  insurance 
contracts  (as  described  in  paragraph 
(b){4)(i)  of  this  section),  investment 
return,  and  expenses.  Overall 
experience  as  of  any  date  may  be  either 
a  positive  or  a  negative  number. 

(4)  Employer.  The  term  employer 
means  the  employer  whose  employees 
are  participating  in  the  plan  and  those 
employers  required  to  be  aggregated 
with  the  employer  under  section  414(b), 
(c),  or  (m). 

(5)  Fixed  welfare  benefit  package — (i) 
In  general.  A  plan  provides  for  fixed 
welfare  benefits  for  a  fixed  coverage 
period  for  a  fixed  cost,  if  it — 

(A)  Defines  one  or  more  welfare 
benefits,  each  of  which  has  a  fixed 
amount  that  does  not  depend  on  the 
amount  or  type  of  assets  held  by  the 
fund; 

(B)  Specifies  fixed  contributions  to 
provide  for  those  welfare  benefits;  and 

(G)  Specifies  a  coverage  period  during 
which  the  plan  agrees  to  provide 
specified  welfare  benefits,  subject  to  the 
payment  of  the  specified  contributions 
by  the  employer. 

(ii)  Treatment  of  actuarial  gains  or 
losses.  A  plan  will  not  be  treated  as 
failing  to  provide  for  fixed  welfare 
benefits  for  a  fixed  coverage  period  for 
a  fixed  cost  merely  because  the  plan 
does  not  pay  the  promised  benefits  (or 
requires  all  participating  employers  td 
make  proportionate  additional 
contributions  based  on  the  fund's 
shortfall)  when  there  are  insufficient 


assets  under  the  plan  to  pay  the 
promised  benefits.  Similarly,  a  plan  will 
not  be  treated  as  failing  to  provide  for 
fixed  welfare  benefits  for  a  fixed 
coverage  period  for  a  fixed  cost  merely 
because  the  plan  provides  a  period  of 
extended  coverage  after  the  end  of  the 
coverage  period  with  respect  to 
employees  of  all  participating 
employers  at  no  cost  to  the  employers 
(or  provides  a  proportionate  refund  of 
contributions  to  all  participating 
employers)  because  of  the  plan-wide 
favorable  actuarial  experience  during 
the  coverage  period. 

(e)  Maintenance  of  records.  The  plan 
administrator  of  a  plan  that  is  intended 
to  be  a  10  or  more  employer  plan 
described  in  section  419A(f)(6)  shall 
maintain  permanent  records  and  other 
documentary  evidence  sufficient  to 
substantiate  that  the  plan  satisfies  the 
requirements  of  section  419A(f)(6)  and 
this  section.  (See  §  1.414(g)-l  for  the 
definition  of  plan  administrator.) 

(f)  Examples.  The  provisions  of 
paragraph  (c)  of  this  section  and  the 
provisions  of  section  419A(f)(6)  and  this 
section  relating  to  experience-rating 
arrangements  may  be  illustrated  by  the 
following  examples.  Unless  stated 
otherwise,  it  should  be  assumed  that 
any  life  insurance  contract  described  in 
an  example  is  non-participating  and  has 
no  value  other  than  the  value  of  the 
policy's  current  life  insurance 
protection  plus  its  cash  value,  and  that 
no  employer  normally  contributes  more 
than  10  percent  of  the  total 
contributions  contributed  under  the 
plan  by  all  employers.  Paragraph  (ii)  of 
each  example  applies  the  characteristics 
listed  in  paragraph  (c)  of  this  section  to 
the  facts  described  in  that  example. 
Paragraphs  (iii)  and  (iv)  of  each  example 
analyze  the  facts  described  in  the 
example  to  determine  whether  the  plan 
maintains  experience-rating 
arrangements  with  respect  to  individual 
employers.  Paragraphs  (iii)  and  (iv)  of 
each  example  illustrate  only  the 
meaning  of  experience-rating 
arrangements.  No  inference  should  be 
drawn  from  these  examples  about 
whether  these  plans  are  otherwise 
described  in  section  419A(f)(6)  or  about 
the  applicability  or  nonapplicability  of 
any  other  Internal  Revenue  Code 
provision  that  may  limit  or  deny  the 
deduction  of  contributions  to  the 
arrangements.  Further,  no  inference 
should  be  drawn  from  the  examples 
concerning  the  tax  treatment  of 
employees  as  a  result  of  the  employer 
contributions  or  the  provision  of  the 
benefits.  The  examples  are  as  follows: 

Example  1 .  (i)  An  arrangement  provides 
welfare  beneflts  to  employei^s  of  participating 


employers.  Each  year  a  participating 
employer  is  required  to  contribute  an  amount 
equal  to  the  claims  and  other  expenses 
expected  with  rafepect  to  that  employer  for    • 
the  year  (based  on  current  age,  gender, 
geographic  locale,  number  of  participating 
employees,  benefit  terms,  and  other  risk  or 
rating  factors  commonly  taken  into  account 
in  manual  rates  used  by  insurers  for  the 
benefits  being  provided),  multiplied  by  the 
ratio  of  actual  claims  with  respect  to  that 
employer  for  the  previous  year  over  the 
expected  claims  with  respect  to  that 
employer  for  the  previous  year.         * 

(ii)  This  arrangement  exhibits  at  least  one 
of  the  characteristics  listed  in  paragraph  (c) 
of  this  section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(0(6). 
Differential  pricing  exists  under  this 
arrangement  because  the  amount  charged 
under  the  plan  is  not  the  same  for  all  the 
participating  employers,  and  those 
differences  are  not  merely  reflective  of 
differences  in  current  risk  or  rating  factors 
that  are  commonly  taken  into  account  in 
manual  rates  used  by  insurers  for  the 
particular  benefit  or  benefits  being  provided, 
(iii)  This  arrangement  does  not  satisfy  the 
requirements  of  section  419A(f)(6)  and  this 
section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l)(iii)  of  this 
section  is  not  satisfied.  Under  the 
arrangement,  an  employer's  cost  of  coverage 
for  each  year  is  based,  in  part,  on  that 
employer's  benefits  experience  (i.e.,  the 
benefits  and  other  amounts  provided  in  the 
past  with  respect  to  one  or  more  employees 
of  that  employer).  Accordingly,  pursuant  to 
paragraph  (b)(1)  of  this  section,  the 
arrangement  maintains  experience-rating    ' 
arrangemwits  With  respect  to  individual 
employers. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  the  amount  charged 
to  an  employer  each  year  is  equal  to  claims 
and  other  expenses  expected  with  respect  to 
that  employer  for  the  year  (determined  the 
same  as  in  Example  J),  multiplied  by  the 
ratio  of  actual  claims  for  the  previous  year 
(determined  on  a  plan-wide  basis)  over  the 
expected  claims  for  the  previous  year 
(determined  on  a  plan-wide  basis). 

(ii)  Based  on  the  limited  facts  described 
above,  this  arrangement  exhibits  none  of  the 
characteristics  listed  in  paragraph  (c)  of  this 
section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  Unlike 
the  arrangement  discussed  in  Example  1. 
there  is  no  differential  pricing  under  the 
arrangement  because  the  only  differences  in 
the  eunounts  charged  to  the  employers  are 
solely  reflective  of  differences  in  current  risk 
or  rating  factors  that  are  commonly  taken  into 
account  in  manual  rales  used  by  insurers  for 
the  particular  benefit  or  benefits  being 
provided. 

(iii)  Nothing  in  the  facts  described  in  this 
Example  2  indicates  that  the  arrangement 
maintains  experience-rating  arrangements 
prohibited  under  section  419A(n(6)  and  this 
section.  An  employer's  cost  of  coverage 
under  the  arrangement  is  based,  in  part,  on 
the  benefits  experience  of  that  employer  (as 
well  as  of  all  the  other  participating 
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employers).  However,  pursuant  to  paragraph 
(b)(4)(iii)  of  this  section,  the  arrangement  will 
not  be  treated  as  maintaining  experience- 
rating  arrangements  with  resftect  to  the 
individual  employers  merely  because  the 
employers'  cost  of  coverage  is  based  on  the 
benefits  experience  of  a  group  of  employees 
eligible  under  the  plan,  provided  no 
employer  normally  contributes  more  than  10 
percent  of  all  contributions  with  respect  to 
the  rating  group  that  includes  the  employees 
of  an  individual  employer.  Under  the' 
arrangement  described  in  this  Example  2.  the 
rating  group  includes  all  the  participating 
employers  (or  all  of  their  employees),  and  no 
employer  normally  contributes  more  than  10 
percent  of  the  contributions  made  under  the 
arrangement  by  all  the  employers. 
Accordingly,  absent  other  facts,  the 
arrangement  will  not  be  treated  as 
maintaining  experience-rating  arrangements 
with  respect  to  individual  employers. 

Example  3.  (i)  Arrangement  A  provides 
welfare  benefits  to  employees  of  participating 
employers.  Each  year  an  employer  is  required 
to  contribute  an  amount  equal  to  the  claims 
and  other  expenses  expected  with  respect  to 
that  employer  for  the  year  (based  on  current 
risk  or  rating  factors  commonly  taken  into 
account  in  manual  rates  used  by  insurers  for 
the  benefits  being  provided),  adjusted  based 
on  the  employer's  notional  account.  An 
employer's  notional  account  is  determined  as 
follows.  The  account  is  credited  with  the 
sum  of  the  employer's  contributions 
previously  paid  under  the  plan  less  the 
benefit  claims  for  that  employer's  employees. 
The  notional  account  is  further  increased  by 
a  fixed  five  percent  investment  return 
(regardless  of  the  actual  investment  return 
earned  on  the  funds).  If  an  employer's 
notional  account  is  positive,  the  employer's 
contributions  are  reduced  by  a  specified 
percentage  of  the  notional  account.  If  an 
employer's  notional  account  is  negative,  the 
employer's  contributions  are  increased  by  a 
specified  percentage  of  the  notional  account. 

(ii)  Arrangement  A  exhibits  at  least  two  of 
the  characteristics  listed  in  paragraph  (c)  of 
this  section  gen'erally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  First, 
assets  under  the  plan  are  allocated  to  specific 
employers.  Second,  differential  pricing  exists 
because  the  amount  charged'under  the  plan 
is  not  the  same  for  all  the  participating 
employers,  and  those  differences  are  not 
merely  reflective  of  differences  in  current 
risk  or  rating  factors  that  are  commonly  taken 
into  account  in  manual  rates  used  by  insurers 
for  the  particular  benefit  or  benefits  being 
provided. 

(iii)  Arrangement  A  does  not  satisfy  the 
requirements  of  section  419A{f)(6)  and  this 
section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l)(iii)  of  this 
section  is  not  satisfied.  Under  the 
arrangement,  a  participating  employer's  cost 
of  coverage  for  each  year  iS  based  on  a  proxy 
for  that  employer's  overall  experience.  An 
employer's  overall  experience,  as  that  term  is 
defined  in  paragraph  (d)(3)  of  this  section, 
includes  the  balance  that  would  have 
accumulated  in  the  fund  if  that  employer's 
employees  were  the  only  employees  being 
provided  benefits  under  the  plan.  Under  that 


definition,  the  overall  experience  is  credited 
with  the  sum  of  the  contributions  paid  under 
the  plan  by  or  on  behalf  of  that  employer  less 
the  benefits  or  other  amounts  provided  to 
with  respect  to  that  employer's  employees, 
and  adjusted  for  gain  or  loss  from  insurance 
contracts,  expenses,  and  investment  return. 
Under  the  formula  used  by  the  arrangement 
in  this  example  to  determine  employer 
contributions,  expenses  are  disregarded  emd 
a  fixed  investment  return  of  five  percent  is 
used  instead  of  actual  investment  return.  The 
disregard  of  expenses  and  substitution  of  the 
fixed  investment  return  for  the  actual 
investment  return  merely  results  in  an 
employer's  notional  account  that  is  a  proxy 
for  the  overall  experience  of  that  employer. 
Accordingly,  the  arrangement  maintains 
experience-rating  arrangements  with  respect 
to  individual  employers. 

Example  4.  (i)  Under  Arrangement  B,  death 
benefits  are  provided  for  eligible  employees 
of  each  participating  employer.  Individual 
level  premium  whole  life  insurance  policies 
are  purchased  to  provide  the  death  benefits. 
Each  policy  has  a  face  amount  equal  to  the 
death  benefit  payable  with  respect  to  the 
individual  employee.  Each  year,  a 
participating  employer  is  charged  an  amount 
equal  to  the  level  premiums  payable  with 
respect  to  the  employees  of  that  employer. 
One  participating  employer,  F,  has  an 
employee,  P.  whose  coverage  under  the 
arrangement  commenced  at  the  beginning  of 
2000,  when  P  was  age  50.  P  is  covered  under 
the  arrangement  for  $1  million  of  death 
benefits,  and  a  life  insurance  policy  with  a 
face  amount  of  $1  million  has  been 
purchased  on  P's  life.  The  level  annual 
premium  on  the  policy  is  $23,000.  At  the 
beginning  of  2005,  when  P  is  age  55,  the 
S23,000  premium  amount  has  been  paid  for 
five  years  and  the  policy,  which  continues  to 
have  a  face  amount  of  $1  million,  has  a  cash 
value  of  $92,000.  Another  employer,  G,  has 
an  employee,  R,  who  is  also  55  years  old  at 
the  beginning  of  2005  and  is  covered  under 
Arrangement  B  for  $1  million,  for  which  a 
level  premium  life  insurance  policy  with  a 
faceamount  of  $1  million  has  been 
purchased.  However,  R  did  not  become 
covered  under  Arrangement  B  until  the 
beginning  of  2005.  Because  R's  coverage 
began  at  age  55,  the  level  annual  premium 
charged  for  the  policy  on  R's  life  is  $30,000, 
or  $7,000  more  than  the  premiums  payable 
on  the  policy  in  effect  on  P's  life.  Employer 
F  is  charged  $23,000  and  emplover  G  is 
charged  $30,000  for  the  death  benefit  for 
employees  P  and  R,  respectively.  Assume 
that  employees  P  and  R  are  the  only  covered 
employees  of  their  respective  employers  and 
that  they  are  identical  with  respect  to  current 
risk  and  rating  factors  that  are  commonly 
taken  into  account  in  manual  rates  used  by 
insurers  for  death  benefits. 

(ii)  Arrangement  B  exhibits  at  least  three  of 
the  characteristics  listed  in  paragraph  (c)  of 
this  section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  First, 
assets  of  the  plan  are  effectively  allocated  to 
specific  employers.  Second,  there  is 
differential  pricing  under  the  arrangement. 
That  is,  the  amount  charged  under  the  plan 
during  the  year  for  a  specific  amount  of  death 


benefit  coverage  is  not  the  same  for  all  the 
employers  (employer  F  is  charged  $23,000 
each  year  for  $1  million  of  death  benefit 
coverage  while  employer  G  is  charged 
$30,000  each  year  for  the  same  coverage),  and 
the  difference  is  not  merely  reflective  of 
differences  in  current  risk  or  rating  factors 
that  are  commonly  taken  into  account  in 
manual  rates  used  by  insurers  for  the  death 
benefit  being  provided.  (The  differences  in 
amounts  charged  are  attributable  to 
differences  in  issue  age  and  not  to  differences 
in  current  risk  or  rating  factors,  as  employees 
P  and  R  are  the  same  age).  Third,  during  the 
early  years  of  the  arrangement,  the  amounts 
charged  are  unreasonably  high  for  the 
covered  risk  for  the  plan  as  a  whole. 

(iii)  Arrangement  B  does  not  satisfy  the 
requirements  of  section  419A(f)(6)  and  this 
section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l)(iii)  of  this 
section  is  not  satisfied.  Arrangement  B 
maintains  experience-rating  arrangements 
with  respect  to  individual  employers  because 
the  cost  of  coverage  for  each  year  for  any 
employer  participating  in  the  arrangement  is 
based  on  a  proxy  for  the  overall  experience 
of  that  employer.  Under  Arrangement  B, 
employer  F's  cost  of  coverage  for  2005  is 
$23,000  for  $1  million  of  coverage.  The 
$92,000  cash  value  at  the  beginning  of  2005 
in  the  policy  insuring  P's  life  is  a  proxy  for 
employer  F's  overall  experience,  (The 
$92,000  is  essentially  the  balance  that  would 
have  accumulated  in  the  fund  if  employer  F 
were  the  only  employer  providing  welfare 
benefits  under  Arrangement  B.)  Further,  the 
$23,000  charged  to  F  for  the  $1  million  of 
coverage  in  2005  is  based  on  the  $92,000 
since,  in  the  absence  of  the  $92,000, 
employer  F  would  have  been  charged 
$30,000  for  P's  $1  million  death  benefit 
coverage.  (Note  that  the  conclusion  that  the 
$92,000  balance  is  the  basis  for  the  lower 
premium  charged  to  employer  F  is  consistent 
with  the  fact  that  a  $92,000  balance,  if 
converted  to  a  life  annuity  using  the  same 
actuarial  assumptions  as  were  used  to 
calculate  the  cash  value  amount,  would  be 
sufficient  to  provide  for  annual  annuity 
payments  of  $7,000  for  the  life  of  P— an 
amount  equal  to  the  $7,000  difference  from 
the  premium  charged  in  2005  to  employer  G 
for  the  $1  million  of  coverage  on  employee 
R's  life.)  Thus,  F's  cost  of  coverage  for  2005 
is  based  on  a  proxy  for  F's  overall  experience. 
Accordingly,  Arrangement  B  maintains  an 
experience-rating  arrangement  with  respect , 
to  employer  F. 

(iv)  Arrangement  B  also  maintains  an 
experience-rating  arrangement  with  respect 
to  employer  G  because  it  can  be  expected  that 
each  year  G  will  be  charged  $30,000  for  the 
$1  million  of  coverage  on  R's  life.  Each  year, 
G's  cost  of  coverage  will  reflect  G's  prior 
contributions  and  allocable  earnings,  so  that 
G's  cost  of  coverage  will  be  based  on  a  proxy 
for  G's  overall  experience.  Accordingly, 
Arrangement  B  maintains  an  experience- 
rating  arrangement  with  respect  to  employer 
G.  Similarly,  Arrangement  B  maintains  an 
experience-rating  arrangement  with  respect 
to  each  other  participating  employer. 
Accordingly,  Arrangement  B  maintains 
experience-rating  arrangements  with  respect 
to  individual  employers.  This  would  also  be 
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the  result  if  Arrangement  B  maintained  an 
experience-rating  arrangement  with  respect 
to  only  one  individual  employer. 

Example  5.  [i]  Th«»  facts  are  the  same  as  in 
Example  4  except  that  the  death  benefits  are 
provided  under  10-year  level  term  life 
insurance  policies.  One  participating 
employer,  H,  has  an  employee,  M,  whose 
coverage  under  the  arrangement  commenced 
at  the  beginning  of  2000,  when  M  was  age  35. 
M  is  covered  under  the  arrangement  for  $1 
million  of  death  benefits,  and  a  10-year  level 
term  life  insurance  policy  with  a  face  amount 
of  $1  million  has  been  purchased  on  M's  life. 
The  level  annual  premium  on  the  policy  for 
the  first  10  years  is  $700.  At  the  beginning 
of  2007,  when  M  is  age  42,  the  $700  premium 
amount  has  been  paid  for  seven  years. 
Another  employer,  J,  has  an  employee,  N, 
who  is  also  42  years  old  at  the  beginning  of 
2007  and  is  covered  under  the  arrangement 
for  $1  million,  for  which  a  10-year  level  term 
life  insurance  policy  with  a  face  amount  of 
$1  million  has  been  purchased.  However,  N 
did  not  become  covered  under  the 
arrangement  until  the  beginning  of  2007. 
Because  N's  coverage  began  at  age  42,  the  10- 
year  level  term  premium  charged  for  the 
policy  on  N's  life  is  $1,100,  or  $400  more 
than  the  premiums  then  payable  on  the 
policy  in  effect  on  M's  life.  Neither  the  policy 
on  employee  M  nor  the  policy  on  employee 
N  has  any  cash  value  at  any  point  during  its 
term.  Assume  that  employees  M  and  N  are 
the  only  covered  employees  of  their 
respective  employers  and  that  they  are 
identical  with  respect  to  any  current  risk  and 
rating  factors  that  are  commonly  taken  into 
account  in  manual  rates  used  by  insurers  for 
the  death  benefit  being  provided. 

(ii)  Based  on  the  facts  described  in  this 
Example  5,  this  arrangement  exhibits  at  least 
two  of  the  characteristics  listed  in  paragraph 
(c)  of  this  section  generally  indicating  thai  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(fl(6).  First,  for 
the  same  reasons  as  described  in  paragraph 
(ii)  ot  Example  4,  there  is  differential  pricing 
under  the  arrangement.  Second,  assets  of  the 
plan  are  effectively  allocated  to  specific 
employers.  This  is  the  case  even  though  the 
insurance  policies  used  by  employers  H  and 
J  have  no  accessible  cash  value. 

(iii)  The  facts  described  in  this  Example  5 
indicate  that  the  arrangement  does  not  satisfy 
the  requirements  of  section  419A(fK6)  and 
this  section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l){iii)  of  this 
section  is  not  satisfied.  This  arrangement 
maintains  experience-rating  arrangements 
with  respect  to  individual  employers  because 
the  cost  of  coverage  for  each  year  for  any 
employer  participating  in  the  arrangement  is 
based  on  a  proxy  for  the  overall  experience 
of  that  employer.  Under  this  arrangement 
employer  H's  cost  of  coverage  in  2007  is  $700 
for  $1  million  of  coverage.  Although  the 
policy  insuring  M's  life  has  no  cash  value 
accessible  to  employer  H,  the  accumulation 
of  the  excesses  of  the  amounts  j3aid  by 
employer  H  on  behalf  of  employee  M  over 
each  year's  underlying  mortality  and  expense 
charges  for  providing  life  insurance  coverage 
to  employee  M  provide  economic  value  to 
employer  H  {i.e.,  the  ability  to  purchase 
&iture  coverage  on  M's  life  at  a  premium  that 


is  less  than  the  underlying  mortality  and 
expense  charges  as  those  underlying  charges 
increase  with  M's  increasing  age).  Thus,  H's 
cost  of  coverage  for  2007  is  based  on  a  proxy 
for  H's  overall  experience.  Accordingly,  this 
arrangement  maintains  an  experience-rating 
arrangement  with  respect  to  employer  H. 

(iv)  This  arrangement  also  maintains  an 
experience-rating  arrangement  with  respect 
to  employer  J  because  it  can  be  expected  that 
for  each  of  the  next  nine  years  J  will  be    . 
charged  $1,100  for  the  $1  million  of  coverage 
on  N's  life.  Each  year,  J's  cost  of  coverage  will 
reflect  J's  prior  contributions,  so  that  J's  cost 
of  coverage  will  be  based  on  a  proxy  for  J's 
overall  experience.  Accordingly,  this 
arrangement  maintains  an  experience-rating 
arrangement  with  respect  to  employer  J. 
Similarly,  this  arrangement  maintains  an 
experiencing-rating  arrangement  with  respect 
to  each  other  participating  employer. 
Accordingly,  this  arrangement  maintains 
experience-rating  arrangements  with  respect 
to  individual  employers.  This  would  also  be 
the  result  if  this  arrangement  maintained  an 
experience-rating  arrangement  with  respect 
to  only  one  individual  employer. 

Example  6.  (i)  Under  Arrangement  C,  death 
benefits  are  provided  for  eligible  employees 
of  each  participating  employer.  Flexible 
premium  universal  life  insurance  policies  are 
purchased  to  provide  the  death  benefits.  Each 
policy  has  a  face  amount  equal  to  the  death 
benefit  payable  with  respect  to  the  individual 
employee.  Each  participating  employer  can 
make  any  contributions  to  the  arrangement 
provided  that  the  amount  paid  for  each 
employee  is  at  least  the  amount  needed  to 
prevent  the  lapse  of  the  policy.  The  amount 
needed  to  prevent  the  lapse  of  the  universal 
life  insurance  policy  is  the  excess,  if  any,  of 
the  mortality  and  expense  charges  for  the 
year  over  the  policy  balance.  All 
contributions  made  by  an  employer  are  paid 
as  premiums  to  the  universal  life  insurance 
policies  purchased  on  the  lives  of  the 
covered  employees  of  that  employer. 
Participating  employers  S  and  V  each  have  a 
50-year-old  employee  covered  under 
Arrangement  C  for  death  benefits  of  $1 
million,  which  is  the  face  amount  of  the 
respective  universal  life  insurance  policies 
on  the  lives  of  the  employees.  In  the  first  year 
of  coverage  employer  S  makes  a  contribution 
of  $23,000  (the  amount  of  a  level  premium) 
while  employer  V  contributes  only  $6,000, 
which  is  the  amount  of  the  mortality  and 
expense  charges  for  the  first  year.  At  the 
beginning  of  year  two,  the  balance  in 
employer  S's  policy  (including  earnings)  is 
$18,000,  but  the  balance  in  V's  policy  is  zero. 
Although  S  is  not  required  to  contribute 
anything  in  the  second  year  of  coverage,  S 
contributes  an  additional  $15,000  in  the 
second  year.  Employer  V  contributes  $7,000 
in  the  second  year. 

(ii)  Arrangement  C  exhibits  at  least  two  of 
the  characteristics  listed  in  paragraph  (c)  of 
this  section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  First, 
assets  of  the  plan  are  effectively  allocated  to 
specific  employers.  Second,  the  arrangement 
does  not  provide  for  fixed  welfare  benefits  for 
a  fixed  coverage  period  for  a  fixed  cost. 

(iii)  Arrangement  C  does  not  satisfy  the 
requirements  of  section  419A(f)(6)  and  this 


section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l)(iii)  of  this 
section  is  not  satisfied.  Arrangement  C 
maintains  experience-rating  arrangements 
with  respect  to  individual  employers  because 
the  cost  of  coverage  of  an  employer 
participating  in  the  arrangement  is  based  on 
a  proxy  for  the  overall  experience  of  that 
employer.  Pursuant  to  paragraph  (b)(4)(ii)  of 
this  section  (concerning  treatment  of  flexible 
contribution  arrangements),  solely  for 
purposes  of  determining  an  employer's  cost 
of  coverage,  the  Commissioner  may  treat  an 
employer  as  contributing  the  minimum 
amount  needed  to  maintain  the  coverage. 
Applying  this  treatment,  H's  cost  of  coverage 
for  the  first  year  of  coverage  under 
Arrangement  C  is  $6,000  for  $1  million  of 
death  benefit  coverage,  but  for  the  second 
year  it  is  zero  for  the  same  amount  of 
coverage  because  that  is  the  minimum 
amount  needed  to  keep  the  insurance  policy 
from  lapsing.  Employer  H's  overall 
experience  at  the  beginning  of  the  second 
year  of  coverage  is  $18,000,  because  that  is 
the  balance  that  would  have  accumulated  in 
the  fund  if  H  were  the  only  employer 
providing  benefits  under  Arrangement  C. 
(The  special  rule  of  paragraph  (h)(4){ii)  of  this 
section  only  applies  to  determine  cost  of 
coverage;  it  does  not  apply  in  determining 
overall  experience.)  The  $18,000  balance  in 
the  policy  insuring  the  life  of  employer  H's 
employee  is  a  proxy  for  H's  overall 
experience.  Employer  H  can  choose  not  to 
make  any  contributions  in  the  second  year  of 
coverage  due  to  the  $18,000  policy  balance. 
Thus,  H's  cost  of  coverage  for  the  second  year 
is  based  on  a  proxy  for  H's  overall 
experience.  Accordingly,  Arrangement  C 
maintains  an  experience-rating  arrangement 
with  respect  to  employer  H. 

(iv)  Arrangement  C  also  maintains  an 
experience-rating  arrangement  with  respect 
to  employer  J  because  in  each  year  J  can 
contribute  more  than  the  amount  needed  to 
prevent  a  lapse  of  the  policy  on  the  life  of 
its  employee  and  can  expect  that  its  cost  of 
coverage  for  subsequent  years  will  reflect  its 
prior  contributions  and  allocable  earnings. 
Accordingly,  Arrangement  C  maintains  an 
experience-rating  arrangement  ^ith  respect 
to  employer  J. 

Example  7.  (i)  Arrangement  D  provides 
death  benefits  for  eligible  employees  of  each 
participating  employer.  Each  employer  can 
choose  to  provide  a  death  benefit  of  either 
one,  two,  or  three  times  the  annual 
compensation  of  the  covered  employees. 
Under  Arrangement  D,  the  death  benefit  is 
payable  only  if  the  employee  dies  while 
employed  by  the  employer.  If  an  employee 
terminates  employment  with  the  employer  or 
if  the  employer  withdraws  from  the 
arrangement,  the  death  benefit  is  no  longer  ■ 
payable,  no  refund  or  other  credit  is  payable 
to  the  employer  or  to  the  employees,  and  no 
pohcy  or  other  property  is  transferrable  to  the 
employer  or  the  employees.  Furthermore,  the 
employees  are  not  provided  with  any  right 
under  Arrangement  D  to  coverage  under  any 
other  arrangement,  nor  with  any  right  to 
purchase  or  to  convert  to  an  individual 
insurance  policy,  other  than  any  conversion 
rights  the  employees  may  have  in  accordance  • 
with  state  law  (and  which  provide  no 
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additional  economic  benefit).  Arrangement  D 
determines  the  amount  required  to  be 
contributed  by  each  employer  for  each  month 
of  coverage  by  aggregating  the  amount 
required  to  be  contributed  for  each  covered 
employee  of  the  employer.  The  amount 
required  to  be  contributed  for  each  covered 
employee  is  determined  by  multiplying  the 
amount  of  the  death  benefit  coverage  (in 
thousands)  for  the  employee  by  five-year  age 
bracket  rates  in  a  table  specified  by  the  plan, 
which  is  used  uniformly  for  all  covered 
employees  of  all  participating  employers. 
The  rates  in  the  specified  table  do  not  exceed 
the  rates  set  forth  in  Table  1  of  §  1.79-3(d)(2). 
and  differences  in  the  rates  in  the  table  are 
merely  reflective  of  differences  in  mortality 
risk  for  the  various  age  brackets.  The  rates  in 
the  table  are  not  based  in  whole  or  in  part 
on  the  experience  of  the  employers 
participating  in  Arrangement  D.  Arrangement 
D  uses  the  amount  contributed  by  each 
employer  to  purchase  one-year  term 
insurance  coverage  on  the  lives  of  the 
covered  employees  with  a  face  amount  equal 
to  the  death  benefit  provided  by  the  plan.  No 
employer  is  entitled  to  any  rebates  or  refunds 
provided  under  the  insurance  contract. 

(ii)  Arrangement  D  does  not  exhibit  any  of 
the  characteristics  listed  in  paragraph  (c)  of 
this  section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  Under 
Arrangement  D,  assets  are  not  allocated  to  a 
specific  employer  or  employers.  Differences 
in  the  amounts  charged  to  the  employers  are 
,  solely  reflective  of  differences  in  risk  or 
rating  factors  that  are  commonly  taken  into 
account  in  manual  rates  used  by  insurers  for 
the  particular  benefit  or  benefits  being 
provided.  The  arrangement  provides  for  fixed 
welfaure  benefits  for  a  fixed  coverage  period 
for  a  fixed  cost,  within  the  meaning  of 
paragraph  (d)(5)  of  this  section.  The  cost 
charged  under  the  arrangement  is  not 
unreasonably  high  for  the  covered  risk  of  the 
plan  as  a  whole.  Finally,  benefits  and  other 
amounts  [myable  can  be  paid,  distributed, 
transferred,  or  otherwise  made  available  only 
by  reason  of  the  death  of  the  employee,  so 
that  there  is  no  nonstandard  benefit  trigger 
under  the  arrangement. 

(iii)  Nothing  in  the  facts  of  this  Example  7 
indicates  that  Arrangement  D  fails  to  satisfy 
the  requirements  of  section  419A(f)(6)  or  this 
section  by  reason  of  maintaining  experience- 
rating  arrangements  with  respect  to 
individual  employers.  Based  solely  on  the 
facts  described  above.  Arrangement  D  does 
not  maintain  an  experience  rating- 
arrangement  with  respect  to  any  individual 
employer  because  for  each  participating 
employer  there  is  no  period  for  which  the 
employer's  cost  of  coverage  under  the 
arrangement  is  based,  in  whole  or  in  part,  on 
either  the  benefits  experience  or  the  overall 
experience  (or  a  proxy  for  either  type  of 
experience)  of  that  employer  or  its 
employees. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  7,  except  that  under  the 
arrangement,  any  refund  or  rebate  provided 
under  that  year's  insurance  contract  is 
allocated  among  all  the  employers 
participating  in  the  arrangement  in 
proportion  to  their  contributions,  and  is  used 


to  reduce  the  employers'  contributions  for 
the  next  year. 

(ii)  This  arrangement  exhibits  at  least  one 
of  the  characteristics  listed  in  paragraph  (c) 
of  this  section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  The 
arrangement  includes  nonstandard  benefit 
triggers  because  amounts  are  made  available 
,to  an  employer  by  reason  of  the  insurer 
providing  a  refund  or  rebate  to  the  plan,  an 
event  that  is  other  than  the  illness,  personal 
injury,  or  death  of  an  employee  or  family 
member,  or  an  employee's  involuntary 
separation  from  employment. 

(iii)  Based  on  the  limited  and  specific  facts 
described  in  this  Example  8.  an  employer, 
participating  in  this  arrangement  should  be 
able  to  establish  to  the  satisfaction  of  the 
Commissioner  that  the  plan  does  not 
maintain  experience-rating  arrangements 
with  respect  to  individual  employers.  A 
peuticipating  employer's  cost  of  coverage  is 
the  relationship  of  its  contributions  tothe 
death  benefit  coverage  or  other  amounts 
payable  with  respect  to  that  employer, 
including  the  employer's  portion  of  the 
insurance  company  rebate  and  refund 
amounts.  The  rebate  and  refund  amounts  are 
allocated  to  an  employer  based  on  that 
employer's  contribution  for  the  prior  year. 
However,  even  though  an  employer's  overall 
experience  includes  its  past  contributions, 
contributions  alone  are  not  a  proxy  for  an 
employer's  overall  experience  under  the 
particular  facts  described  in  this  Example  8. 
As  a  result,  a  participating  employer's  cost  of 
coverage  under  the  arrangement  for  each  year 
(or  any  other  period)  is  not  based  on  that 
employer's  benefits  experience  or  its  overall 
experience  (or  a  proxy  for  either  type  of 
experience),  except  as  follows:  If  the  total  of 
the  insurance  company  refund  or  rebate 
amounts  is  a  proxy  for  the  overall  experience 
of  all  participating  employers,  a  participating 
employer's  cost  of  coverage  will  be  based  in 
part  on  that  employer's  overall  experience  (or 
a  proxy  therefor)  by  reason  of  that  employer's 
overall  experience  being  a  portion  of  the 
overall  experience  of  all  participating 
employers.  Under  the  special  rule  of 
paragraph  (b)(2)(iii)  of  this  section,  however, 
that  fact  alone  will  not  cause  the  arrangement 
to  be  treated  as  maintaining  an  experience- 
rating  arrangement  with  respect  to  an 
individual  employer  because  no  employer 
normally  contributes  more  than  10  percent  of 
the  total  contributions  under  the  plan  by  all 
employers  (the  rating  group).  Accordingly, 
the  arrangement  will  not  be  treated  as 
maintaining  experience-rating  arrangements 
with  respect  to  individual  employers. 

Example  9.  (i)  Arrangement  E  provides 
medical  benefits  for  covered  employees  of  90 
participating  employers.  The  level  of  medical 
benefits  is  determined  by  a  schedule  set  forth 
in  the  trust  document  and  does  not  vary  by 
employer.  Other  than  any  rights  an  employee 
may  have  to  COBRA  continuation  coverage, 
the  medical  benefits  cease  when  an  employee 
terminates  employment  with  the  employer.  If 
an  employer  withdraws  from  the 
arrangement,  there  is  no  refund  of  any 
contributions  and  there  is  no  transfer  of 
anything  of  value  to  employees  of  the 
withdrawing  employer,  to  the  withdrawing 


employer,  or  to  another  plan  or  arrangement 
maintained  by  the  withdrawing  employer. 
Arrangement  E  determines  the  amount 
required  to  be  contributed  by  each  employer 
for  each  year  of  coverage,  and  the  aggregate 
amounts  charged  are  not  unreasonably  high 
for  the  covered  risk  for  the  plan  as  a  whole. 
To  determine  the  amount  to  be  contributed 
for  each  employer.  Arrangement  E  classifies 
an  employer  based  on  the  employer's 
location.  These  geographic  areas  are  not ' 
changed  once  established  under  the 
arrangement.  The  amount  charged  for  the 
coverage  under  the  arrangement  to  the 
employers  in  a  geographic  area  is  determined 
from  a  rate-setting  manual  based  on  the 
benefit  package  and  geographic  area,  and 
differences  in  the  rates  in  the  manual  are 
merely  reflective  of  current  differences  in 
those  risk  or  rating  factors.  The  rates  in  the 
rate-setting  manual  are  not  based  in  whole  or 
in  part  on  the  experience  of  the  employers 
participating  in  Arrangement  E. 

(ii)  Arrangement  E  does  not  exhibit  any  of 
the  characteristics  listed  in  paragraph  (c)  of 
this  section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6). 
Although  the  amounts  charged  under  the 
arrangement  to  an  employer  in  one 
geographic  area  can  be  expected  to  differ 
from  those  charged  to  an  employer  in  another 
geographic  area,  the  differences  are  merely 
reflective  of  differences  in  current  risk  or 
rating  factors  that  are  commonly  taken  into 
account  in  manual  rates  used  by  insurers  for 
medical  benefits. 

(iii)  Nothing  in  the  facts  of  this  Example  9 
indicates  that  Arrangement  E  fails  to  satisfy 
the  requirements  of  section  419A(f)(6)  or  this 
section  by  reason  of  maintaining  experience- 
rating  arrangements  vyith  respect  to 
individual  employers.  Based  solely  on  the 
facts  described  above.  Arrangement  E  does 
not  maintain  an  experience  rating- 
arrangement  with  respect  to  any  individual 
employer  because  for  each  participating 
employer  there  is  no  period  for  which  the 
employer's  cost  of  coverage  under  the 
arrangement  is  based,  in  whole  or  in  part,  on 
either  the  benefits  experience  or  the  overall 
experience  (or  a  proxy  for  either  type  of 
experience)  of  that  employer  or  its 
employees. 

Example  JO.  (i)  The  facts  are  the  same  as 
in  Example  9,  except  that  the  amount 
charged  for  the  coverage  under  the 
arrangement  to  the  employers  in  a  geographic 
area  is  initially  determined  from  a  rate- 
setting  manual  based  on  the  benefit  package 
and  then  adjusted  to  reflect  the  claims 
experience  of  the  employers  in  that 
classification  as  a  whole.  The  arrangement 
does  not  have  any  geographic  area 
classification  for  which  one  of  the  employers 
in  the  classification  normally  contributes 
more  than  10  percent  of  the  contributions 
made  by  all  the  employers  in  that 
classification. 

(ii)  This  arrangement  exhibits  at  least  one 
of  the  characteristics  listed  in  paragraph  (c) 
of  this  section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  There  is 
differential  pricing  under  the  arrangement 
because  the  amounts  charged  to  an  employer 
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in  one  geographic  area  can  be  expected  to 
differ  from  those  charged  to  an  employer  in 
another  geographic  area,  and  the  differences 
are  not  merely  reflective  of  current  risk  or 
rating  factors  that  are  commonly  taken  into 
account  in  manual  rates  used  by  insurers  for 
medical  benefits. 

(iii]  Based  on  the  facts  described  in  this 
Example  10,  an  employer  participating  in 
this  arrangement  should  be  able  to  establish 
to  the  satisfaction  of  the  Commissioner  that 
the  plan  does  not  maintain  experience-rating 
Eirrangements  with  respect  to  individual 
employers  even  though  there  is  differential 
pricing.  Although  an  employer's  cost  of 
covwage  for  each  year  is  based,  in  part,  on 
its  benefits  experience  (as  well  as  the  benefits 
exfierience  of  the  other  employers  in  its 
geographic  area),  that  does  not  result  in 
experience-rating  arrangements  with  respect 
to  any  individual  employer  because  the 
employers  in  each  geographic  area  are  a 
rating  group  and  no  employer  normally 
contributes  mpre  than  10  percent  of  the 
contributions  made  by  all  the  employers  in 
its  rating  group.  (See  paragraph  (b)(4)(iii)  of 
this  section.) 

Example  II.  (i)  The  facts  of  Arrangement 
F  are  the  same  as  those  described  in  Example 
10,  except  that  K,  an  employer  in  one  of 
Arrangement  F's  geographic  cu-eas,  normally 
contributes  more  than  10  percent  of  the 
contributions  made  by  the  employers  in  that 
geographic  area. 

(ii)  For  the  same  reasons  as  described  in 
Example  10,  Arrangement  F  results  in 
differential  pricing. 

(iii)  Arrangement  F  does  not  satisfy  the 
requirements  of  section  419A(f)(6)  and  this 
section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l)(iii)  of  this 
section  is  not  satisfied.  An  employer's  cost  of 
coverage  for  each  year  is  based,  in  part,  on 
its  benefits  experience  (as  well  as  the  benefits 
experience  of  the  other  employers  in  its 
geographic  area)  and  the  special  rule  for 
experience-rating  by  a  rating  group  does  not 
apply  to  Arrangement  F  because  employer  K 
normallycontributes  more  than  10  percent  of 
the  contributions  made  by  the  employers  in 
its  rating  group.  Accordingly,  Arrangement  F 
maintains  experience-rating  arrangements 
with  respect  to  individual  employers. 

Example  12.  (i)  The  facts  of  Arrangement 
G  are  the  same  as  those  described  in  Example 
10,  except  for  the  way  that  the  arrangement 
classifies  the  employers.  Under  Arrangement 
G,  the  experience  of  each  employer  for  the 
.  prior  year  is  reviewed  and  then  the  employer 
is  assigned  to  one  of  three  classifications  (low 
cost,  intermediate  cost,  or  high  cost)  based  on 
the  ratio  of  actual  claims  with  respect  to  that 
employer  to  expected  claims  with  respect  to 
that  employer.  No  employer  in  any 
classification  normally  contributes  more  than 
10  percent  of  the  contributions  of  all 
employers  in  that  classification. 

($i)  For  the  same  reasons  as  described  in 
Example  10,  Arrangement  G  results  in 
differential  pricing. 

(iii)  Arrangement  G  does  not  satisfy  the 
requirements  of  section  419A(fl(6)  and  this 
section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l)(iii)  of  this 
section  is  not  satisfied.  The  special  rule  in 
paragraph  (b)(4)(iii)  of  this  section  for  rating 


groups  can  prevent  a  plan  from  being  treated 
as  maintaining  experience-rating 
arrangements  with  respect  to  individual 
employers  if  the  mere  use  of  a  rating  group 
is  the  only  reason  a  plan  would  be  so  treated. 
Under  Arrangement  G,  however,  an 
employer's  cost  of  coverage  for  each  year  is 
based  on  the  employer's  benefits  experience 
in  two  ways:  the  employer's  benefits 
experience  is  part  of  the  benefits  experience 
of  a  rating  group  that  is  otherwise  permitted 
under  the  special  rule  of  paragraph  (b)(4)(iii) 
of  this  section,  and  the  employer's  benefits 
experience  is  considered  suinually  in 
redetermining  the  rating  group  to  which  the 
employer  is  assigned.  Accordingly, 
Arrangement  G  maintains  experience-rating 
arrangements  with  respect  to  individual 
employers. 

Example  13.  (i)  Arrangement  H  provides  a 
death  benefit  equal  to  a  multiple  of  one,  two, 
or  three  times  compensation  as  elected  by  the 
participating  employer  for  all  of  its  covered 
employees.  Universal  life  insurance  contracts 
are  purchased  on  the  lives  of  the  covered 
employees.  The  face  amount  of  each  contract 
is  the  amount  of  the  deatl*  benefit  payable 
upon  the  death  of  the  covered  employee. 
Under  the  arrangement,  each  employer  is 
charged  annually  an  amount  equal  to  200 
percent  of  the  mortality  and  expense  charges 
under  the  contracts  for  that  year  covering  the 
lives  of  the  covered  employees  of  that 
employer.  Arrangement  H  pays  the  amount 
charged  each  employer  to  the  insurance 
company.  Thus,  the  insurance  company 
receives  an  amount  equal  to  200  percent  of 
the  mortality  and  expense  charges  under  the 
policies.  The  excess  amounts  charged  and 
paid  to  the  insurance  company  increase  the 
policy  value  of  the  universal  life  insurance 
contracts.  When  an  employer  ceases  to 
participate  in  Arrangement  H.  the  insurance 
policies  are  distributed  to  each  of  the  covered 
employees  of  the  withdrawing  employer. 

(ii)  Arrangement  H  exhibits  at  least  three 
of  the  characteristics  listed  in  paragraph  (c) 
of  this  section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  First, 
assets  are  effectively  allocated  to  specific 
employers.  Second,  because  the  amount  of 
the  withdrawal  benefit  (i.e.,  the  value  of  the 
life  insurance  policies  to  be  distributed)  is 
unknown,  the  arrangement  does  not  provide 
for  fixed  -welfare  benefits  for  a  fixed  coverage 
period  for  a  fixed  cost.  Finally,  Arrangement 
H  includes  nonstandard  benefit  triggers 
because  amounts  can  be  distributed  under 
the  arrangement  for  a  reason  other  than  the 
illness,  personal  injury,  or  death  of  an 
employee  or  family  member,  or  an 
employee's  involuntary  separation  from 
employment. 

(iii)  Arrangement  H  does  not  satisfy  the 
requirements  of  section  419A(f)(6)  and  this 
section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l)(iii)  of  this 
section  is  not  satisfied.  Pursuant  to  paragraph 
(b)(1)  of  this  section,  the  prohibition  against 
maintaining  experience-rating  arrangements 
applies  under  all  circumstances,  including 
employer  withdrawals..  Arrangement  H 
maintains  experience-rating  arrangements 
with  respect  to  individual  employers  because 
the  cost  of  coverage  for  a  participating 


employer  is  based  on  a  proxy  for  the  overall 
experience  of  that  employer.  Under 
Arrangement  H,  the  contributions  of  a 
participating  employer  are  fixed.  The  benefits 
or  other  amounts  payable  with  respect  to  an 
employer  include  the  value  of  the  life 
insurance  policies  that  are  d^'stributable  to 
the  employees  of  that  employer  upon  the 
withdrawal  of  that  employer  from  the  plan. 
Thus,  the  cost  of  coverage  for  any  period  of 
an  employer's  peirticipation  in  Arrangement 
H  is  the  relationship  between  the  fixed 
contributions  for  that  period  and  the  variable 
benefits  payable  under  the  arrangement.  The 
value  of  those  variable  benefits  depends  on 
the  value  of  the  policies  that  would  be 
distributed  if  the  employer  were  to  withdraw 
at  the  end  of  the  period.  (Each  year  the 
insurance  policies  to  be  distributed  to  the 
employees  in  the  event  of  the  employer's 
withdrawal  will  increase  in  value  due  to  the 
premium  amdVints  paid  on  the  policy  in 
excess  of  current  mortality  and  expense 
charges.)  For  reasons  similar  to  those 
discussed  above  in  Example  6,  the  aggregate 
value  of  the  life  insurance  policies  on  the 
lives  of  an  employer's  employees  is  a  proxy 
for  that  employer's  overall  experience.  Thus, 
a  participating's  employer's  cost  of  coverage 
for  any  period  is  based  on  a  proxy  for  the 
overall  experience  of  that  employer. 
Accordingly,  Arrangement  H  maintains 
experience-rating  arrangements  with  respect 
to  individual  employers. 

(iv)  The  result  would  be  the  same  if,  rather 
than  distributing  the  policies,  Arrangement  H. 
distributed  cash  amounts  equal  to  the  cash 
values  of  the  policies.  The  result  would  also 
be  the  same  if  the  distribution  of  policies  or 
cash  values  is  triggered  by  employees 
terminating  their  employment  rather  than  by 
employers  ceasing  to  participate  in  the 
arrangement. 

Example  14.  (i)(l)  The  facts  of 
Arrangement  J  are  the  same  as  those 
described  in  Example  13  for  Arrangement  H, 
except  that — 

(A)  Arrangement  J  purchases  a  special  term 
insurance  policy  on  the  life  of  each  covered 
employee  with  a  face  amount  equal  to  the 
death  benefit  payable  upon  the  death  of  the 
covered  employee:  and 

(B)  there  is  no  benefit  distributable  upon 
an  employer's  withdrawal. 

(2)  "The  special  term  ftolicy  includes  a  rider 
that  extends  the  term  protection  for  a  period 
of  time  beyond  the  term  provided  on  the 
policy's  face.  The  length  of  the  extended  term 
is  not  guaranteed,  but  is  based  on  the  excess 
of  premiums  over  mortality  and  expense 
charges  during  the  period  of  original  term 
protection,  increased  by  any  investment 
return  credited  to  the  policies. 

(ii)  Arrangement  J  exhibits  two  of  the 
characteristics  listed  in  paragraph  (c)  of  this 
section  generally  indicating  that  an 
arrangement  is  not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  First, 
assets  of  the  plan  eu°e  effectively  allocated  to 
specific  employers.  Second,  the  plan  does 
not  provide  for  fixed  welfare  benefits  for  a 
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fixed  coverage  period  for  a  fixed  cost  because 
the  coverage  period  is  not  fixed. 

(iii)  Arrangement  J  does  not  satisfy  the 
requirements  of  section  419A(f)(6)  and  this 
section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l){iii)  of  this 
section  is  not  satisfied.  Arrangement  J 
maintains  experience-rating  arrangements 
with  respect  to  individual  employers  because 
the  cost  of  coverage  for  a  participating 
employer  is  based  on  a  proxy  for  the  overall 
experience  of  that  employer.  Under 
Arrangement  J.  the  contributions  of  a 
participating  employer  are  fixed.  The  benefits 
or  other  amounts  payable  with  respect  to  an 
employer  are  the  one-,  two-,  or  three-times- 
compensation  death  benefit  for  each 
employee  of  the  employer  for  the  current 
year,  plus  the  extended  term  protection 
coverage  for  future  years.  Thus,  for  any 
period  extending  to  or  beyond  the  end  of  the 
original  term  of  one  or  more  of  the  policies 
on  the  lives  of  an  employer's  employees,  the 
employer's  cost  of  coverage  is  the 
relationship  between  the  fixed  contributions 
for  that  period  and  the  variable  benefits 
payable  under  the  arrangement.  The  value  of 
those  variable  benefits  depends  on  the 
aggregate  value  of  the  policies  insuring  the 
employer's  employees  [i.e..  the  total  of  the 
premiums  paid  on  the  policies  by 
Arrangement  J  to  the  insurance  company, 
reduced  by  the  mortality  and  expense 
charges  that  were  needed  to  provide  the 
original  term  protection,  and  increased  by 
any  investment  return  credited  to  the 
policies).  The  aggregate  value  of  the  policies 
insuring  an  employer's  employees  is,  at  any 
lime,  a  proxy  for  the  employer's  overall 
experience.  Thus,  a  participating  employer's 
cost  of  coverage  for  any  period  described 
above  is  based  on  a  proxy  for  the  overall 
experience  of  that  employer.  Accordingly, 
Arrangement  J  maintains  experience-rating 
arrangements  with  respect  to  individual 
employers. 

Example  15.  (i)  Arrangement  K  provides  a 
death  benefit  to  employees  of  participating 
employers  equal  to  a  specified  multiple  of 
compensation.  Under  the  arrangement,  a 
flexible-premium  universal  life  insurance 
policy  is  purchased  on  the  life  of  each 
covered  employee  in  the  amount  of  that 
employee's  dfeath  benefit.  Each  policy  has  a 
face  amount  equal  to  the  employee's  death 
benefit  under  the  arrangement.  Each 
participating  employer  is  charged  annually 
with  the  aggregate  amount  (if  any)  needed  to 
maintain  the  policies  covering  the  lives  of  its 
employees.  However,  each  employer  is 
permitted  to  make  additional  qontributions  to 
the  arrangement  and,  upon  doing  so,  the 
additional  contributions  are  paid  to  the 
insurance  company  and  allocated  to  one  or 
more  contracts  covering  the  lives  of  the 
employer's  employees.  In  the  event  that  any 
policy  covering  the  life  of  an  employee 
would  lapse  in  the  absence  of  new 
■contributions  from  that  employee's  employer, 
and  if  at  the  same  time  there  are  policies 
covering  the  Jives  of  other  employees  of  the 
employer  that  have  cash  values  in  excess  of 
the  amounts  needed  to  prevent  their  lapse. 


the  employer  has  the  option  of  reducing  its 
otherwise-required  contribution  by  amounts 
withdrawn  ft-om  those  other  policies. 

(ii)  Arrangement  K  exhibits  at  least  two  of 
the  characteristics  listed  in  paragraph  (c)  of 
this  section  generally  indicating  that  an 
arrangement  is.not  a  10  or  more  employer 
plan  described  in  section  419A(f)(6).  First, 
assets  of  the  plan  are  allocated  to  specific 
employers.  Second,  because  the  plan  allows 
an  employer  to  choose  to  contribute  an 
amount  that  is  different  than  that  contributed 
by  another  employer  for  the  same  benefit,  the 
amount  charged  under  the  plan  is  not  the 
.same  for  all  participating  employers  (and  the 
differences  in  the  amounts  are  not  merely 
reflective  of  differences  in  current  risk  or 
rating  factors  that  are  commonly  taken  into 
account  in  manual  rates  used  by  insurers  for 
the  particular  benefit  or  benefits  being 
provided),  resulting  in  differential  pricing. 

(iii)  Arrangement  K  does  not  satisfy  the 
requirements  of  section  419A(f)(6)  and  this 
section  because,  at  a  minimum,  the 
requirement  of  paragraph  (a)(l)(iii)  of  this 
section  is  not  satisfied.  Arrangement  K 
maintains  experience-rating  arrangements 
with  respect  to  individual  employers  because 
the  cost  of  coverage  for  any  employer 
participating  in  the  arrangement  is  based  on 
a  proxy  for  the  overall  experience  of  that 
employer.  Under  Arrangement  K  the  benefits 
with  respect  to  an  employer  foE  any  year  are 
a  fixed  amount.  For  purposes  of  determining 
the  employer's  cost  of  coverage  for  that  year, 
the  Commissioner  may  treat  the  employer's 
contribution  under  the  special  rule  of 
paragraph  (b)(4)(ii)  of  this  section 
(concerning  treatment  of  flexible 
contribution \arrangements)  as  being  the 
minimum  contribution  amount  needed  to 
maintain  the  universal  life  policies  with 
respect  to  that  employer  for  the  death  benefit 
coverage  for  that  year.  Because  the  employer 
has  the  option  to  prevent  the  lapse  of  one 
policy  by  having  amounts  withdrawn  from 
other  policies,  that  minimum  contribution 
amount  will  be  based  in  part  on  the  aggregate 
value  of  the  policies  on  the  lives  of  that 
employer's  employees.  That  aggregate  value 
is  a  proxy  for  the  employer's  overall 
experience.  Accordingly,  Arrangement  K 
maintains  experience-rating  arrangements 
with  respect  to  individual  employers. 

(g)  Effective  date—{l)  In  general. 
Except  as  set  forth  in  paragraph  (g)(2)  of 
this  section,  this  section  applies  to 
contributions  paid  or  incurred  in 
taxable  years  of  an  employer  beginning 
on  or  after  July  11,  2002. 

(2)  Compliance  information  and 
recordkeeping.  Paragraphs  (a)(l)(iv), 
(a)(2),  and  (e)  of  this  section  apply  for 
taxable  years  of  a  welfare  benefit  fund 
beginning  after  July  17,  2003. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 


Authority:  26  U.S.C.  7805. 

■  Par.  4.  In  §  602.101 ,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    OMB  control  numbers. 


(b) 


CFR  part  or  section  where 
identified  and  described 


Current  OMB 
control  No. 


1.419A(f)(6)-1 


1545-1795 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  9,  2003. 

Pamela  F.  Olson, 

Assistant  Secretary  of  ttie  Treasury. 

|FR  Doc.  03-18041  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  483(M)1-4> 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-228-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Final  rule;  approval  of 
amendment.  '* 


SUMMARY:  We  are  approving,  with  the 
exception  of  one  provision,  a  proposed 
amendment  to  the  Kentucky  regulatory 
program  (the  "Kentucky  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Aft  of  1977  (SMCRA  or  the 
Act).  Kentucky  proposed  revisions  to 
the  Kentucky  Administrative 
Regulations  (ICAR)  at  8/16/18:001 
definitions  of  "impounding  structure, 
"impoundment,"  and  "other  treatment 
facilities;"  at  16/18:090  sections  1 
through  5;  at  16/18:100;  and  at  16/ 
18160  pertaining  to  sedimentation 
ponds  and  impoundments.  Kentucky 
revised  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations. 
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EFFECTIVE  DATE:  July  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Kovacic,  Telephone: 
(859)260-8400.  Internet  address: 
bkovacic@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Background  on  the  Kentucky  Program 

2.  Submission  of  the  Proposed  Amendment 

3.  OSM's  Findings 

4.  Summary  and  Disposition  of  Comments 

5.  OSM's  Decision 

6.  Procedural  Determinations 

1.  Background  on  the  Kentucky 
Program 

Section  503  (a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  siu^ace  coal  mining  and 
reclamation  operations  on  non-Fedend 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siuface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   * ;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
puj^suant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
'  criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18, 1982.  You  can  find 
badcground  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21404).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917.11,  917.12,  917.13,  917.15,  917.16 
and  917.17. 

2.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  July  30, 1997 
(administrative  record  no.  KY-1410), 
Kentucky  sent  us  a  proposed 
amendmfflit  to  its  program  under 
SMCRA  (30  U.S.C.  1201  et  seq.).  The 
amendment  revises  405  KAR  at  sections 
8:001,  8:030,  8:040, 16:001, 16:060. 


16:090, 16:100, 16:160, 18:001, 18:060, 
18:090, 18:100, 18:160,  and  18:210. 

We  announced  receipt  of  the 
proposed  amendment  in  the  September 
5, 1997,  Federal  Register  (62  FR  46933), 
and  in  the  same  document  invited 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  conunent  period  closed  on 
October  6, 1997.  On  November  14, 1997, 
a  Statement  of  Consideration  of  public 
comments  was  filed  with  the  Kentucky 
Legislative  Research  Committee.  As  a 
result  of  the  comments  and  by  letter 
dated  March  4,  1998,  Kentucky  made 
changes  to  the  original  submission 
(administrative  record  no.  KY-1422). 
The  revisions  were  made  at  405  KAR 
8:040, 16:060, 18:060,  and  18:210.  By 
letter  dated  March  16,  1998,  Kentucky 
made  additional  changes  to  the  original 
submission  (administrative  record  no. 
KY-1423).  The  revisions  were  made  at 
8:001,  8:030,  8:040, 16:001, 16:060, 
16:090,  16:100, 16:160, 18:001, 18:060, 
18:090, 18:100. 18:160,  and  18:210.  By 
letter  dated  July  14, 1998,  Kentucky 
submitted  a  revised  version  of  the 
proposed  amendments  (administrative 
record  no.  KY-1431).  All  the  revisions, 
except  for  a  portion  of  those  submitted 
March  16, 1998,  were  announced  in  the 
August  26, 1998,  Federal  Register  (63 
FR  45430). 

Diuing  oiu-  review  of  the  amendment, 
we  identified  concerns  relating  to  the 
provisions  at  405  KAR  8:001,  8:030, 
8:040, 16:001, 16:060, 16:090, 16:100, 
16:160. 18:001, 18:060,  18:090,  18:100, 
18:160,  and  18:210.  We  notified 
Kentucky  of  the  concerns  by  letter  dated 
May  26,  2000  (administrative  record  no. 
KY-1479).  Kentucky  responded  in  a 
letter  dated  August  10.  2000,  and 
submitted  additional  explanatory 
information  (administrative  record  no. 
KY-1489).  The  explanatory  information 
and  those  revisions  not  included  in 
previous  notices  were  announced  in  the 
June  5,  2002,  Federal  Register  (67  FR 
38621). 

By  letter  dated  June  25,  2002 
(administrative  record  no.  KY-1544), 


Kentucky  sent  us  a  proposed  change  to 
405  KAR  16/18:090,  by  adding  section 
6,  which  established  performance 
standards  for  "other  treatment 
facilities."  We  announced  this  proposed 
revision  in  the  August  16,  2002,  Federal 
Register  (67  FR  53S40).  hi  a  letter  dated 
October  30,  2002  (administrative  record 
no.  KY-1568).  Kentucky  sent  us  a  final 
version  of  405  KAR  16/18:090  section  6 
as  well  as  non-substantive  changes  to 
405  KAR  6/18:090  section  1(1).  (2)(a) 
and  (4);  section  2;  section  4  and  section 
5(2). 

We  addressed  Kentucky's  revisions  to 
its  subsidence  control  regulations  at  405 
KAR  18:210  in  a  Federal  Register  notice 
pubhshed  on  May  7.  2002  (67  FR 
30549).  In  this  nde.  we  will  address 
only  those  revisions  at  405  KAR  8/16/ 
18:001  definitions  of  "impounding 
structure."  "impoimdment."  and  "other 
treatment  facilities,"  16/18:090  sections 
1  through  5,  16/18:100,  and  16/18:160 
pertaining  to  sedimentation  ponds  and 
impoimdments.  The  minor  revisions  to 
16/18:090  submitted  by  Kentucky  on 
October  30,  2002,  will  not  be  discussed 
in  this  rule.  The  October  30,  2002, 
revisions  and  any  other  remaining 
revisions  to  the  Kentucky  regulations 
not  previously  addressed,  will  be  in  a 
fiiture  Federal  Register  notice  (KY-216) 
or  in  a  recently  approved  notice  (KY- 
241). 

3.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  with  the 
exception  of  one  provision.  Also,  we  are 
removing  a  required  amendment  at  30 
CFR  917.16(d)(4).  Any  revisions  that  we 
do  not  specifically  discuss  below  ^ 

concern  nonsubstantive  wording  or 
editorial  changes. 

(a)  Minor  Revisions  to  Kentucky's  Rules 

Kentucky  proposed  minor  wording, 
editorial,  pimctuation,  grammatical,  and 
recodification  changes  to  the  following 
previously-approved  ndes. 


State  rule 

Subject 

Federal  counterpart 

405 
405 

405 

KAR  16 090  section  5(7V18090  section  5(8) 

Sedimentation  Ponds  

30  CFR  816/81 7.46 

KAR  16/18:100  section  2(1)  

KAR  16/18:160  section  3(1),  3(1)(e) 

Impoundments 

Impoundments 

30  CFR  816/ 

817.49(b)(1) 
30  CFfl  816/817.84 
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Because  the  changes  are  minor,  we 
find  that  they  will  not  make  Kentucky's 
rules  less  effective  than  the 
corresponding  Federal  regulations. 


(b)  Revisions  to  Kentucky's  Rules  That 
Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Because  these  proposed  rules  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  Federal 


regulations,  we  find  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations. 

Kentucky  proposed  revisions  to  the 
following  rules  containing  language  that 
is  the  same  as  or  similar  to  the 
corresponding  sections  of  the  Federal 
regulations. 


State  rule 


405  KAR  8:001/16:001  section  1  (50)718:001  section  1  (52) 
405  KAR  8:001/16:001  section  1  (51)718:001  section  1  (53) 
405  KAR  16:001  section  1  (69)/1 8:001  section  1  (72) 
405  KAR  16/18:160  section  3(1)  (a)  


405  KAR  16/section  3(3)  18:160 
405  KAR  16/18:160  section  4  .... 


Subject 


Impounding  Stmcture  

Impoundment 

Other  Treatment  Facilities  

Coal  Mine  Waste  Impoundments 


Coal  Mine  Waste  Impoundments 
Coal  Mine  Waste  Impoundments 


Federal  counterpart 


30  CFR  701.5 
30  CFR  701.5 
30  CFR  701.5 
30  CFR  816/ 

817.84(b)(2) 
30  CFR  816/ 

817.84(e) 
30  CFR  816/ 

817.84(f) 


(c  )  Revisions  to  Kentucky's  Rules  That 
Are  Not  the  Same  as  the  Corresponding 
Provisions  of  the  Federal  Regulations 

1.  405  KAR  16/18:090.  At  section  1. 
subsections  (1)  through  (3).  Kentucky  is 
requiring  that  sedimentation  ponds 
comply  with  its  impoundment 
regulations  at  405  KAR  16/18:100.  We 
find  that  Kentucky's  proposed 
regulations  are  no  less  effective  than  the 
Federal  regulations  at  30  CFR  816/ 
817.46(b)(4),  which  require  the 
compliance  with  the  impoundment 
regulations  at  30  CFR  816/817.49  since 
sections  405  KAR  16/18:100  are 
Kentucky's  counterpart  to  the  Federal 

^regulations  at  30  CFR  816/817.49. 
Additionally,  Kentucky  requires  that 
sedimentation  ponds  must  be  designed 
and  certified  by  a  qualified  registered 
professional  engineer  as  meeting 
Kentucky's  sedimentation  ponds  and 
impoundment  requirements;  and  be 
inspected  during  construction  by  or 
imder  the  direct  supervision  of  the 
responsible  registered  professional 
engineer,  and  after  construction  be 
certified  by  the  engineer  as  having  been 
constructed  in  accordance  with  the 
approved  design  plans.  The 
sedimentation  pond  must  also  be 
constructed  and  certified  before  any 
distiu-bance  in  the  watershed  that  drains 
into  the  sedimentation  pond.  Kentucky 
is  deleting  the  requirements  at  former 
subsections  (3)  and  (4)  that 
sedimentation  ponds  meet  the  criteria  of 
these  regulations  and  that  they  be 
removed  imless  approved  for  retention. 
These  requirements  can  be  found  at 
revised  sections  1(1)  and  5(6), 
respectively.  While  Kentucky  requires 
the  construction  of  the  sedimentation 
ponds  before  any  distiubance  in  the 
watershed  that  drains  into  the 
sedimentation  pond  and  the  Federal 

rule  requires  construction  before  any 


surface  mining  activities  are  conducted, 
both  rules  serve  the  same  purpose  to 
ensure  that  "any  mining  activities  in  a 
new  drainage  area"  will  have  in  place 
adequate  siltation  structures.  48  FR 
44032-44037  (September  26,  1983) 
(emphasis  added).  Accordingly,  we  find 
that  Kentucky's  proposed  regulations 
are  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816/81 7.46(b)(3) 
and  (4),  which  require  that  siltation 
structures  be  constructed  before 
beginning  any  surface  mining  activities 
in  that  area  and  be  designed,  certified, 
constructed,  and  maintained  as 
approved  in  the  reclamation  plan. 

At  section  2,  Kentucky  is  requiring 
that  plans  for  clean-out  operations 
include  a  time  schedule  or  clean-out 
elevations,  or  an  appropriate 
combination  thereof,  that  provides 
periodic  sediment  removal  sufficient  to 
maintain  adequate  volume  for  the 
sediment  to  be  collected  during  the 
design  precipitation  under  section  3. 
This  language  replaces  a  requirement 
that  sediment  storage  volume  be  the 
anticipated  volume  of  sediment  that 
will  be  collected  by  the  pond  between 
scheduled  clean-out  operations.  The 
Federal  rules  at  816/81 7.46(c)(l)(iii)(F) 
require  periodic  sediment  removal 
sufficient  to  maintain  adequate  volume 
for  the  design  precipitation  event.  Thus, 
the  only  difference  between  Kentucky's 
proposed  language  and  the  Federal  rules 
is  that  Kentucky  allows  the  permittee  to 
choose  between  alternative  methods  to 
maintain  adequate  sediment  storage 
volume.  Since  the  permittee  must 
maintain  adequate  volume,  we  find  that 
Kentucky's  proposed  regulations  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816/817.46 
(c)(l)(iii)(F). 

At  section  3,  Kentucky  is  adding 
requirements  that  sedimentation  ponds 


be  designed,  constructed,  and 
maintained  to:  (1)  contain  the  runoff 
ft-om  the  10-year,  24-hoiu'  precipitation 
event  by  providing  a  runoff  storage 
volume,  between  the  top  elevation  of 
the  design  sediment  storage  voliune  and 
the  principal  spillway  elevation,  equal 
to  or  greater  than  the  runoff  fi-om  that 
precipitation  event.  Kentucky  may 
approve  a  smaller  runoff  storage  volume 
based  on  the  terrain,  the  amount  of 
disturbance,  other  site-specific 
conditions,  emd  a  demonstration  by  the 
permittee  that  effluent  limitations  will 
be  met;  or  (2)  treat  runoff  fi-om  the  10- 
year,  24-hoiu'  precipitation  event  by 
using  other  treatment  facifities  in 
conjunction  with  adequate  runoff 
storage  volume  so  that  effluent 
limitations  will  be  met.  The  proposed 
revisions  clarify  that  sedimentation 
ponds  must  meet  the  requirements  at 
subsections  (1)  and  (2)  in  order  to 
provide  detention  time  for  the  runoff 
from  a  precipitation  event.  The 
detention  is  necessary  so  the  effluent 
limits  for  the  water  leaving  the  permit 
area  can  be  met.  We  find  that 
Kentucky's  proposed  regulations  are  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  816/ 
817.46(c)(l)(iii){B)  and(C),  which 
require  that  sedimentation  ponds 
provide  adequate  detention  time  to 
allow  the  effluent  from  ponds  to  meet 
State  and  Federal  effluent  limitations, 
and  contain  or  treat  the  10-year,  24-hour 
precipitation  event  unless  a  lesser  event 
is  approved  by  the  State. 

At  section  4,  Kentucky  is  revising  its 
dewatering  regulations  that  pertain  to 
dewatering  devices  or  spillways.  They 
cannot  be  located  at  a  lower  elevation 
than  the  top  elevation  of  the  design 
sediment  storage  volume.  The  Federal 
regulations  at  30  CFR  816/ 
817.46(c)(l)(iii)(D)  require  that 
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nonclogging  dewatering  devices  be 
adequate  to  maintain  specified 
detention  times.  Kentucky's  proposed 
regulations  at  405  KAR  16/18:090 
section  3(1)  address  detention  times  and 
reference  effluent  limitations  at  405 
KAR  16/18:070.  Therefore,  we  find  that 
Kentucky's  proposed  regulations  at  405 
KAR  16/18:090  section  4,  when  read  in 
conjunction  with  405  KAR  16/18:090 
section  3(1)  and  405  KAR  16/18:070.  are 
no  less  effective  than  the  Federal 
regulations. 

At  section  5.  Kentucky  is  deleting  its 
existing  regulations  pertaining  to 
sedimentation  ponds  at  subsections  (3)- 
(16)  and  (20).  The  remaining  sections 
have  been  renumbered.  In  its  letter 
dated  August  10.  2000.  Kentucky  noted 
that  the  revisions  described  above  were 
made  because  the  same  requirements 
appear  at  405  KAR  16/18:100.  We  find 
that  Kentucky's  proposed  deletions  at 
16/18:090  section  5,  when  read  in 
conjunction  with  revised  405  KAR  16/ 
18:090  and  16/18:100,  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/817.46  and  816/817.49. 
Additionally,  at  subsections  (4)  and  (5), 
Kentucky  is  adding  requirements  that 
sediment  be  removed  in  accordance 
witl^  the  approved  clean-out  plan  and 
that  spillways  be  provided  in 
accordance  with  405  KAR  16/18:100. 
We  find  these  additions  are  consistent 
with  changes  that  we  are  approving  and 
are  no  less  effective  than  the  Federal 
rules  at  30  CFR  816/81 7.46(c). 

2.  405  KAR  16/18:100.  At  section  1, 
subsection  {l)(a).  Kentucky  is 
referencing  compliance  with  permit 
application  requirements  as  they  pertain 
to  the  submission  of  the  Mine  Safety 
and  Health  Administration  (MSHA)- 
approved  impoundment  plans.  At 
section  1.  subsections  (3)(a)  1.  Kentucky 
is  now  adding  Class  B  and  C 
impoundments  to  its  performance 
standard  that  requires  Class  B  and  C 
impoundments,  as  well  as  other 
impoundments,  to  have  a  minimum 
static  safety  factor  of  1.5  and  a  seismic 
safety  factor  of  1.2.  The  Federal  rules  at 
30  CFR  816/817.49(a)(4)  also  require 
impoundments  meeting  the  Class  B  or  C 
criteria  found  in  the  Soil  Conservation 
Service's  (SCS)  (now  known  as  the 
Natural  Resources  Conservation  Service) 
Technical  Release  No.  60  (TR-60)  to 
meet  a  minimum  static  safety  factor  of 
1.5  and  a  seismic  safety  factor  of  1.2. 
However,  Kentucky  does  not  refer  to 
TR-60  with  regard  to  its  Class  B  and  C 
impoundments.  In  its  letter  dated 
August  10,  2000,  Kentucky  stated  its 
Class  B  and  C  criteria  (at  405  KAR  7:040 
section  5  and  401  KAR  4:030)  and  those 
of  TO-60  are  virtually  identical.  Further, 
Kentucky  stated  that  its  criteria  were 


developed  based  on  the  SCS  criteria, 
making  a  reference  to  TR-60 
unnecessary.  Kentucky's  criteria  are 
substantively  identical  to  the  TR-60 
criteria.  Therefore,  based  on  the  criteria 
foiuid  in  Kentucky's  regulations,  we 
find  that  Kentucky's  proposed 
regulations  are  no  less  effective  than  the 
Federal  regulations,  if  Kentucky  does 
not  change  its  reference  criteria  at  405 
KAR  7:040  section  5  and  401  KAR 
4:030.  We  are  also  removing  the 
required  amendment  at  30  CFR 
917.16(d)(4),  which  directed  Kentucky 
to  require  that  all  C  class  impoundments 
have  a  minimum  static  safety  factor  of 
1.5  and  all  other  impoimdments  have  a 
minimum  static  safety  factor  of  1.3  or 
meet  specific  design  criteria  no  less 
effective  than  the  standard.  Kentucky  is 
also  adding  a  requirement  that  all 
impoundments  not  included  in 
subsection  (3)(a)  1,  except  coal  mine 
waste  impoundments,  shall  have  a 
minimum  static  safety  factor  of  1.3  for 
the  normal  pool  with  steady  state 
seepage  saturation  conditions.  This 
language  is  substantively  identical  to 
and  no  less  effective  than  the  Federal 
rules  at  30  CFR  816/817.49(a)(4)(ii). 

At  section  1,  subsections  (5)(a)  2, 
Kentucky  is  now  adding  Class  B  and  C 
impoundments  to  its  performance 
standard  that  requires  Class  B  and  C 
impoundments,  as  well  as  other 
impoundments  to  have  foundation 
investigations.  This  is  substantively 
identical  to  and  no  less  effective  than 
the  Federal  rules  at  30  CFR  816/ 
817.49(a)(6). 

At  section  1(6),  Kentucky  is  requiring 
that  a  24-hour  event  may  be  used  in  lieu 
of  a  6-hour  event  for  the  duration  of  a 
design  precipitation  event  specified  in 
subsection  (6).  OSM  previously 
evaluated  this  issue  for  the  design  of 
spillways.  In  an  OSM  memorandum 
dated  March  15, 1990,  the  results  of  a 
computer  modeling  analysis  done  for 
various  types  of  watershed 
configurations  typical  to  the  coal  fields 
of  Kentucky  were  summarized 
(administrative  record  no.  KY-1581). 
The  computer  modeling  indicated  the 
peak  discharge  for  a  24-hour  duration 
precipitation  event  was  higher  than  the 
peak  discharge  for  a  6-hour  event  having 
the  same  retiim  period  and  would 
require  a  larger  spillway  than  the  6-hour 
event.  The  proposed  language  is  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/81 7.49(a)(9)(ii).  At 
subsections  (6)(a)l  and  2,  Kentucky  is 
requiring  that  Class  A  structures  not 
meeting  MSHA  criteria  pass:  a  25-year, 
6-hour  precipitation  event  if  it  is  a 
temporary  structure;  a  50-year,  6-hour 
precipitation  event  if  it  is  a  permanent 
structure;  or  a  100-year,  6-hour  event  if 


it  does  meet  the  MSHA  criteria.  We  find 
that  Kentucky's  proposed  regulations 
are  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816/ 
817.49(a)(9)(ii){C),  which  require  a  25- 
year,  6-hour  standard  or  greater  as 
specified  by  the  regulatory  authority. 

Kentucky  is  proposing  two  changes 
allowing  exemptions  fit)m 
impoimdment  inspection/examination 
requirements.  First,  at  subsection  (9)(c), 
Kentucky  is  proposing  to  allow  an 
exemption  from  the  engineer  inspection 
requirements  of  subsection  (9)  for  an 
impoundment  with  no  embankment 
structure,  that  is  completely  incised  or 
is  created  by  a  depression  left  by 
backfilling  and  grading,  that  is  not  a 
sedimentation  pond  or  coal  mine  waste 
impotindment  and  is  not  otherwise 
intended  to  facilitate  active  mining.  If 
Kentucky  determines,  on  a  case-by-case 
basis  that  an  engineering  inspection  and 
certification  are  necessary  to  ensure 
public  health  and  safety  or 
environmental  conditions,  it  will 
establish  appropriate  inspection  and 
certification  requirements  for  the 
impoundment  diat  >vill  apply  in  lieu  of 
the  requirements  of  subsection  (9)  and 
will  notify  the  permittee  in  writing. 

This  proposal  constitutes  a  limited 
exemption  from  the  State  counterpart  to 
the  Federal  regulations  at  30  CFR  816/ 
817.49{a)(ll),  which  require  that  all 
impoundments  be  inspected  by  an 
engineer  during  construction,  upon 
completion  of  construction  and 
thereafter  at  least  yearly.  Following  each 
inspection,  a  certified  report  shall  be 
provided  to  the  regulatory  authority. 

Second,  Kentucky  is  proposing,  at 
subsection  (10)(b),  to  allow  an 
exemption  for  impoundments  not 
meeting  the  MSHA  requirements  of  30 
CFR  77.216  or  not  meeting  the  Class  B 
and  C  classifications,  from  qualified 
person  examination  requirements 
specified  in  subsection  10(b)  for  an 
impoundment  with  no  embankment 
structure,  that  is  completely  incised,  or 
is  created  by  a  depression  left  by 
backfilling  and  grading.  This  proposal 
constitutes  an  exemption  from  the  State 
counterpart  to  the  Federal  regidations  at 
30  CFR  816/817.49(a)(12),  which  require 
that  all  impoundments  not  meeting  the 
SCS  Class  B  or  C  criteria  or  the  criteria 
of  30  CFR  77.216-3,  shall  be  examined 
quarterly. 

The  Federal  regulations  regarding 
inspection/examination  of 
impoundments  were  adopted  in  1979 
and  revised  and  strengthened  in  1983 
for  the  express  purpose  of  identifying 
structural  weakness,  instability,  or  other 
hazardous  conditions  so  that  potential 
hazards  might  be  addressed  and 
emergency  procedures  implemented  in 
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order  to  "properly  ensure  protection  of 
health  and  safety  of  all  persons  as  well 
as  the  protection  of  the  environment." 
48  FR  43994-44000  (September  26, 
1983). 

The  criteria  for  approving  proposed 
State  program  amendments  are  that  they 
be  no  less  effective  than  the  Federal  rule 
in  meeting  the  requirements  of  SMCRA. 
We  recognize  that,  since  the  regulations 
require  the  identification  of  potentially 
hazardous  conditions,  not  conducting 
iiispections/examinations  where  there  is 
no  potential  for  hazardous  conditions  is 
no  less  effective  than  conducting  such 
inspections/examinations.  The  issue 
then,  in  deciding  whether  or  not  these 
two  amendments  can  be  approved,  is 
whether  or  not  there  is  a  reasonable 
*  potential  for  hazardous  conditions  in 
the  limited  exemptions  provided  for  in 
the  proposals. 

Tne  issues  related  to  impoundment 
inspection/examination  requirements 
raised  by  these  two  proposals  are  not 
new.  OSM  has  previously  addressed  the 
applicability  of  the  impoundment 
inspection/examination  requirements, 
particularly  where  there  is  no 
embankment,  in  ways  with  some 
relevance  to  the  decisions  on  these  two 
proposals. 

In  1987,  OSM  issued  Directive  TSR- 
2,  which  states  "If  an  impoundment  is 
constructed  without  an  embankment, 
OSMRE  policy  will  exempt  these 
impoundments  from  the  quarterly 
examination  requirement  [now  30  CFR 
816.49{a)(12)l  since  there  is  no 
embankment  to  examine  for  structural 
weaknesses  or  otlier  hazardous 
conditions."  The  Directive  goes  on  to 
state  that  the  decision  as  to  which 
structures  are  exempt  should  be  made 
on  a  case-by-case  basis  by  the  regulatory 
authority  during  the  permitting  process. 

In  September  1990,  guidance  was 
developed  by  the  Technical  Assistance 
Division  of  OSM's  Eastern  Field 
Operations  Office  specifically  to  assist 
Illinois  in  developing  a  limited 
exemption  from  the  requirements  of 
current  30  CFR  816.49{a)(ll).  This  1990 
guidance  addressed  incised 
impoundments  as  well  as 
impoundments  which  do  not  facilitate 
mining  or  reclamation  and,  under 
certain  conditions,  small  non-hazardous 
impoimdments  with  embankments.  For 
incised  impoundments,  that  guidance 
stated  they  should  not  equate  to 
building  an  embankment-type  dam  and, 
for  those  with  hydraulic  gradients,  there 
needs  to  be  a  demonstration  by  the 
operator  that  the  impoundment  poses 
no  risk.  For  impoundments  that  don't 
facilitate  mining  or  reclamation,  there 
should  be  a  showing  that  no  drainage 
entering  the  impoundment  would  be 


from  a  disturbed  area  and  the  exiting 
drainage  would  not  enter  -sua 
impoundment  that  facilitates  mining. 
This  guidance  was  referenced  in  me 
December  1991  Federal  Register  Notice 
approving  Illinois'  exemption  for 
impounding  structures,  including  those 
with  embankments,  designed  for  a  water 
elevation  not  more  than  5  feet  above  the 
upstream  toe  of  the  structure  and  with 
a  storage  volume  of  less  than  20  acre- 
feet.  To  obtain,  the  exemption  requires 
a  certified  engineer's  report  describing 
the  hazard  potential  of  the  structure. 
The  1990  guidance  was  also  relied  on 
when  OSM  approved  a  proposed 
amendment  to  Indiana's  program 
containing  a  similar  limited  exemption. 
In  1995,  OSM  issued  Directive  TSR-14, 
which  is  intended  to  promote  the 
creation  of  wetlands,  to  supplement  and 
enhance  post-mining  land  use  and 
address  the  perception  that  regulatory 
barriers  prohibit  such  activities.  The 
Directive  notes  that  OSM's  regulations 
(including  specific  reference  to  the 
impoundment  regulations  at  issue  here) 
allow  and  encourage  construction  of 
wetlands  that  supplement  and  enhance 
fish  and  wildlife  habitat.  It  goes  on  to 
state  that  OSM's  regulations  provide 
three  options  to  leave  wetlands  on 
completed  mine  sites;  small 
depressions,  fish  and  wildlife  habitat, 
and  impoundments.  Thus,  small 
depressions  and  fish  and  wildlife 
habitat  are  distinguished  from 
impoundments  and  the  inspection 
requirements  that  go  with  them. 

Concerning  small  depressions,  it  also 
states  that  surface  area  and  depth  of 
water  which  would  qualify  as  "small" 
are  not  defined  by  Federal  rules. 
Therefore,  "depressions  may  be  of  any 
size  compatible  with  the  postmining 
land  use  and  must  not  pose  a  safety  risk 
associated  with  potential  failure  of  an 
impoundment."  It  also  states  small 
depressions  must  be  a  dugout  or  basin 
as  opposed  to  an  embankment -type 
construction  and  that  deep  pits  with 
steep  sloping  sides  are  not  suitable 
small  depressions  for  the  purposes  of 
wetland  habitat.  Regarding 
impoundments,  it  states  that  when  the 
crest  of  a  dam  is  reduced  to  the 
elevation  necessarj'  to  only  saturate  the 
sediment  to  the  extent  necessary  to 
sustain  a  wetland  ecosystem  and  any 
possible  safety  issues  have  been 
eliminated,  OSM  would  consider  it  a 
wetland  constructed  for  wildlife 
enhancement  rather  than  an 
impounding  structure. 

hi  2000,  OSM  approved  an 
amendment  to  the  Colorado  program 
waiving,  for  certain  impoundments  and 
in  limited  circumstances,  the 
requirements  for  quarterly 


impoimdment  examinations  and 
allowing  the  annual  inspection  to  be 
conducted  by  a  qualified  person  other 
than  an  engineer.  To  qualify  for  the 
waiver,  the  impoundment  must  either 
be  completely  incised  or  must  not 
exceed  two  acre-feet  in  capacity  nor 
have  embankments  larger  than  five  feet 
in  height  measured  from  the  bottom  of 
the  channel.  In  approving  this 
amendment,  OSM  relied  in  part  on 
Directive  TSR-2  and  also  referenced  the 
1991  Illinois  decision  discussed  above. 

In  2001,  OSM's  Western  region 
developed  guidance  for  evaluation  of 
small  depressions  under  the  Indian 
Lands  program,  which  among  other 
things,  addressed  the  distinction 
between  small  depressions  and 
impoundments. 

We  will  now  turn  to  the  two 
exemptions  Kentucky  has  proposed  and 
discuss  them  separately.  The  proposed 
exemption  from  engineer  inspection 
requirements  to  the  State  counterpart  to 
30  CFR  816.49(a)(ll)  has  some  overlap 
but  does  not  match  either  the  Illinois  or 
Indiana  approved  exemptions. 

Kentucky  asserted  in  its  letter  dated 
August  10,  2000,  that  tJie  proposed 
exemption  is  extremely  limited  and  not 
available  for  impoundments  that  are 
sedimentation  ponds,  coal  mine  waste 
impoundments,  or  are  otherwise 
intended  to  facilitate  active  mining. 
Since  the  impoundments  subject  to  the 
exemption  do  not  have  embankments 
that  could  fail  or  present  safety  hazards 
or  other  environmental  concerns, 
Kentucky  does  not  see  the  need  to 
require  the  impoundments  be  inspected 
or  to  have  the  certified  reports  prepared. 
There  is  some  merit  to  that  argument. 
Unfortunately,  that  validity  of  that 
argument  does  not  extend  as  far  as  the 
exemption. 

It  is  inappropriate  to  presume  all 
incised  impoundments,  particularly 
larger  impoundments  or  those  in  steeper 
slopes  as  occur  in  Eastern  Kentucky, 
have  no  hazard  potential.  Even 
completely  incised  impoundments  may 
pose  a  risk  as  discussed  in  OSM's  1990 
guidance  to  Illinois.  For  example,  an 
incised  impoundment  could  pose  a  risk 
if  the  impoundment  contained  a 
substantial  amount  of  water  and  was 
built  out  of  material  that  could  fail  (such 
as  bulked  spoil  or  natural  material  of 
deep  coUuvium  or  alluvium).  Most  of 
Kentucky's  coal  mining  operations  are 
conducted  in  the  mountainous  region  of 
Eastern  Kentucky  and  not  in  Western 
Kentucky  where  the  terrain  is  relatively 
flat  and  similar  to  the  terrain  in  Illinois 
and  Indiana.  Another  example  is  where 
the  impoundment,  which  doesn't 
facilitate  active  mining,  is  upstream  of 
and  drains  into  a  sedimentation  pond. 
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In  the  mountainous  area  of  Eastern 
Kentucky,  such  an  impoundment  could 
affect  the  performance  of  the 
downstream  sedimentation  pond.  While 
Kentucky's  proposed  exemption  allows 
for  the  possibility  for  inspections  it  does 
not  require  the  demonstration  of 
suitabiUty  for  exemption  from 
inspections  prior  to  allowing  the 
exeonption. 

It  is  not  clear  what  is  intended  by  the 
proposed  amendment  in  relation  to 
depressions  left  by  backfilling  and 
grading.  Kentucky's  guideUnes  for 
determining  Approximate  Original 
Contour  (AOC)  state  all  depressions, 
except  small  depressions,  shall  be 
eliminated  (administrative  record  no. 
KY-1582).  As  noted  above,  OSM  policy 
does  not  consider  small  depressions  as 
impoundments  and,  therefore,  no 
exemption  is  needed.  Large  depressions 
would  be  inconsistent  with  Kentucky's 
AOC  guidance.  It  should  be  noted  that 
Kentucky  allows  the  construction  of 
small  depressions  on  backfilled  areas 
under  certain,  limited  circumstances 
and  the  regulations  appear  at  405  KAR 
16/18:190  section  2(5)(a)-{e). 

Accordingly,  OSM  is  not  approving 
Kentucky's  proposed  regulations  at  16/ 
18:100  section  l(9)(c)  because  they  are 
less  effective  than  the  Fisderal 
regulations  at  30  CFR  816/817.49(a)(ll). 
However,  this  action  should  not  be 
construed  as  applying  those  Federal 
inspection  requirements  to  small 
depressions  left  or  incisions  made  to 
facilitate  construction  of  wetlands  as  a 
post-mining  land  use  consistent  with 
OSM's  Directive  TSR-14. 

The  second  exemption  proposed  by 
Kentucky  is  to  subsection  (10)(b)  and 
allows  an  exemption  from  examinations 
of  impoundments  with  no  embankment 
structure  that  are  completely  incised  or 
created  by  a  depression  left  by 
backfilling  and  grading  but  not  meeting 
MSHA  requirements  set  forth  at  30  CFR 
i77j216  or  not  meeting  the  Class  B  and 
C  classifications.  The  rationale  fpr  the 
change  was  because  the  impoundments 
are  small,  non-hazardous 
impoundments  without  embankment 
structures.  [See  Kentucky's  letter  dated 
Ai«ust  10.  2000). 

This  is  an  exemption  fix)m  the  same 
examination  requirement  addressed  in 
OSM  Directive  TSR-2  discussed  above. 
The  Colorado  exemption  discussed 
above  also  addressed  this  requirement. 
However,  it  also  included  small 
embankments  and  contained  a  rigorous 
case-by-case  ptotocol  to  quahfy  for  the 
exemption. 

We  conciu:  in  the  rationale  for  this 
amendment  since  it  is  consistent  with 
the  ratioucile  contained  in  Directive 
TSB-2.  Our  one  concern  with  this 


proposal  is  that  it  does  not  address  how 
determinations  will  be  made  on  which 
impoiuidments  qualify  for  the 
exemption.  Directive  TSR-2  states  that 
the  decision  on  which  impoundments 
are  exempt  should  be  made  on  a  case- 
by-case  basis.  We  anticipate  that  in 
applying  this  exemption,  Kentucky  will 
consider,  on  a  case-by-case  basis, 
vyhether  a  particular  structure  meets  the 
limitations  of  the  exemption.  That  will 
include  a  determination  that  the 
impoundment  does  not  meet  the  Class 
B  or  C  impoundment  hazard  criteria. 

Based  on  the  above  discussion,  the 
Director  finds  that  Kentucky's  proposed 
rule  at  405  KAR  16/18:100  section 
l(10)(b)  is  not  inconsistent  with  the 
Federal  regulations  at  30  CFR  816/ 
817.49(a)(12)  and  we  are  approving  the 
revision  to  the  extent  that  it  is 
implemented  and  managed  in 
accordance  with  the  provisions  of  OSM 
Directive  TSR-2.  Again,  we  note  that  we 
do  not  consider  small  depressions  in  the 
backfiU  as  impoundments  at  issue  in 
this  decision  and  that  other  depressions 
should  have  been  eliminated  under 
Kentucky's  AOC  guidance. 

3.  405  KAR  16/18:160.  At  section  1(3), 
Kentucky  is  requiring  that  an 
impoimding  structiu-e  constructed  of 
coal  mine  waste  or  intended  to  impound 
coal  mine  waste  not  be  retained 
permanently  as  part  of  the  approved 
postmining  land  use.  Kentucky  is  also 
changing  "coal  processing  waste"  to 
"coal  mine  waste"  in  this  and 
subsequent  sections.  We  find  that 
Kentucky's  proposed  regulations  are  no 
less  efi^ective  than  the  Federal 
regulations  at  30  CFR  816/81 7.84(b)(1), 
which  prohibit  the  permanent  retention 
of  such  structures.  We  edso  find 
Kentucky's  change  fi-om  the  term  "coal 
processing  waste"  to  "coal  mine  waste" 
is  consistent  with  the  Federal  rules  at  30 
CFR  816/817^1  et  seq.,  which  use  the 
term  "coal  mine  waste." 

At  section  2(2),  Kentucky  is  proposing 
to  require  that  diversions  be  designed  to 
carry  the  peak  runoff  from  a  100-year,  6- 
hoiu  precipitation  event.  Twenty-four 
hours  may  be  used  in  lieu  of  six  hours 
for  the  duration  of  the  100-year  design 
precipitation  event.  The  current 
regulations  require  a  100-year,  24-hour 
event.  We  find  that  Kentucky's 
proposed  regulations  are  no  less 
effective  than  the  Federal  regulations  at 
30  CFR  816/81 7.84(b)  and  (d).  Please 
refer  to  the  discussion  presented  at 
section  2  above  for  405  KAR  16/18:100 
section  1(6). 

At  section  3(1  )(b)  1  through  4, 
Kentucky  is  proposing  requirements  for 
closed  conduit  principal  spillways  for 
impoimding  structures  with  a  drainage 
area  of  10  square  miles  or  less  without 


open  chaimel  emergency  spillways.  The 
impounding  structure  must  have 
sufficient  storage  capacity  to  store  the 
entire  nmoff  from  the  probable 
maximum  precipitation  event  while 
maintaining  the  required  freeboard  and 
disregarding  flow  through  the  principal 
spillway.  In  general,  the  spillway 
requirements  ensiure  passing  routed 
freeboard  hydrograph  peak  discharges 
without  clogging.  The  Federal  rules  at 
30  CFR  816/81 7.49(a)(5)  require  that 
impoundments  have  adequate  freeboard 
to  resist  overtopping  by  waves  and  by 
sudden  increases  in  storage  voliune.  The 
Kentucky  rules  also  require  that 
impounding  structiu^s  maintain  the 
required  freeboard  against  overtopping. 
The  Federal  rules  at  30  CFR  816/ 
817.49(a)(9)  also  require  that  the 
spillways  be  designed  and  constructed 
to  safely  pass  the  applicable  design 
precipitation  event.  Likewise,  Kentucky 
requires  that  the  conduit  meet  the 
probable  maximum  precipitation  event 
and  the  impoimding  structure  have 
sufficient  storage  capacity  available  to 
store  the  entire  runoff  from  the  probable 
maximum  precipitation  event', 
disregarding  flow  through  the  principal 
spillway.  Additionally,  Kentucky  has 
specific  requirements  for  spillways  that 
are  not  specified  in  the  rules.  We  find 
that  Kentucky's  proposed  requirements 
are  no  less  effective  than  the  Federal 
regulations  pertaining  to  freeboard  and 
spillways  at  30  CFR  816/817.49(a). 

At  section  3(1  )(c),  Kentucky  is 
proposing  that  for  impounding  - 

structures  not  meeting  the  criteria  of  30 
CFR  77.216(a).  the  maximum  water 
elevation  must  be  determined  by  the 
freeboard  hydrograph  criteria  for  the 
appropriate  structure  hazard 
classification  under  405  KAR  7:040 
section  5  and  401  KAR  4:030.  The 
Federal  regulations  at  30  CFR  816/ 
817.49(a)(5)  require  compliance  with 
the  criteria  in  the  Minimum  Emergency 
Spillway  Hydrologic  Criteria  in  TR-60. 
Kentucky's  referenced  regulations  and 
the  Kentucky  regulations  cross-reference 
to  the  Division  of  Water  Engineering 
Memorandum  No.  5  (2-1-75)  achieve 
the  same  design  precipitation  values  for 
the  freeboard  hydrograph  criteria  as 
does  the  Federal  regulations.  Therefore, 
based  on  Kentucky's  referenced 
regulations  and  the  Division  of  Water 
Engineering  Memorandum  No.  5,  we 
find  the  proposed  language  at  3(1  ){c)  no 
less  effective  than  30  CFR  816/ 
817.49(a)(5). 
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4.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  solicited  public  comments  and 
provided  an  opportunity  for  a  public 
hearing  on  the  proposed  amendment 
submitted  on  July  30, 1997,  amd  revised 
on  March  4, 1998,  March  16,  1998,  and 
July  14  1998.  Because  no  one  requested 
an  opportimity  to  speak,  a  hearing  was 
not  held.  The  National  Citizens'  Coal 
Law  Project,  a  part  of  Kentucky 
Resources  Council,  Inc.  (KRC), 
submitted  comments  on  several 
different  occasions  in  response  to  the 
original  Kentucky  submission  and  the 
subsequent  revisions.  The  comments  are 
summarized  below  and  organized  by 
date  of  submission.  Only  ^ose 
comments  pertaining  to  the  issues 
contained  in  this  rule  are  included  here. 

July  11.  2002  (administrative  record 
no.  KY-1553)—the  KRC  addressed 
issues  contained  in  OSM's  May  26, 
2000,  issue  letter  and  Kentucky's 
subsequent  response  on  August  10, 
2000.  The  remarks  supplement  previous 
comments  on  record  by  the  KRC. 

(a)  405  KAR  16/18:100  sections  l(9)(c) 
and  l{10)(b}— the  KRC  states  that 
embankment  failure  is  not  the  only 
mechanism  that  could  cause  release 
from  impoimdments  and  that  the 
exemption  from  inspections  for  non- 
embankment  impoundments  should  be 
disapproved.  We  agree.  As  stated  in  our 
findings  at  {c)2,  we  are  not  approving 
the  proposed  regulation  at  l(9)(c) 
because  even  completely  incised 
impoundments  may  have  a  hazard 
potential,  for  example,  larger 
impoundments  or  those  located  in  steep 
slopes.  We  are  approving  the  proposed 
regulation  at  l(10)(b)  to  the  extent  Uiat 
it  is  implemented  and  managed  in 
accordance  with  the  provisions  of  OSM 
Directive  TSR-2  dated  September  14, 
1987.  As  required  in  OSM  Directive 
TSR-2,  for  impoundments  that  are  to  be 
considered  for  exemption  from 
inspection,  but  were  not  included  in  the 
permit  application,  such  as  those 
created  by  a  depression  left  by 
backfilling  and  grading,  there  will  have 
to  be  case-by-case  decisions  made  by 
Kentucky  based  on  additional 
information  specific  to  each 
impoundment  being  considered  for 
exemption  from  quarterly  examinations. 
This  has  to  include,  at  a  minimum,  a 
certified  report  that  the  impoimdment 
does  not  meet  the  Class  B  or  C 
impoimdment  hazard  criteria  and  there 
are  no  safety  or  environmental  concerns. 

(b)  405  KAR  16/18:160  section 
3(l)(c)— the  KRC  states  diat  a  reference 
to  TR-60  should  be  included  in  the 
Kentucky  impoundment  regulations.  We 


agree  that  a  reference  to  TR-60  or 
equivalent  criteria  should  be  included. 
As  discussed  in  finding  {c)3.  we  found 
Kentucky's  reference  to  405  KAR  7:040 
section  5  and  405  KAR  4:030,  and  the 
Division  of  Water  Engineering 
Memorandum  No.  5  to  be  no  less 
effective  than  30  CFR  816/817.49  (a)(5). 
Therefore,  adding  a  reference  to  TR-60 
is  not  necessary. 

December  9.  1998  (administrative 
record  no.  KY-1446}—the  KRC 
addressed  those  changes  submitted  by 
Kentucky  on  November  14,  1997,  and 
formally  submitted  to  OSM  on  March  4 
1998. 

(a)  405  KAR  16/18:090  section  3— the 
KRC  notes  that  it  sought  and  received 
clarification  from  Kentucky  that  the 
requirement  that  all  drainage  from 
disturbed  areas  pass  through  a  sediment 
pond,  and  that  the  pond  be  constructed 
before  any  other  disturbance,  apply  with 
equal  force  to  other  treatment  facilities 
(administrative  record  no.  KY-1431, 
November  14,  1997). 

(b)  405  KAR  16/18:100  sections  l(9)(c) 
and  l(10)(b)— the  KRC  objected  to  the 
categorical  exemption  from  engineering 
inspections  at  sections  l(9)(c)  and 
l(10}(b).  We  note  that  only  section 
l(9)(c)  concerns  exemption  from 
engineering  inspections.  As  noted 
above,  we  are  disapproving  section 
l(9)(c). 

(c)  405  KAR  16/18:100  section 
l(l)(b)— the  KRC  states  that  the  deletion 
of  former  405  KAR  16:090  section  20 
allows  temporary  structiues,  which  fall 
within  the  definition  of  dams  to  avoid 
meeting  the  requirements  of  405  KAR 
7:040  section  5  and  401  KAR  4:030, 
since  405  KAR  16:100  section  l(l)(b) 
limits  to  "permanent"  dams.  The  KRC 
suggested  that  the  word  "permanent" 
should  be  removed  from  the  phrase 
"permanent  dams"  so  as  not  to  limit  the 
applicability  of  the  regulation.  First, 
Kentucky's  definition  of  "dams"  at  KRS 
151.100  is  less  inclusive  than 
Kentucky's  definition  of 
"impoundments",  which  is 
substantively  identical  to  the  Federal 
definition.  We  note  that  the  complete 
language  of  405  KAR  16/18:100  section 
l(l)(b)  reads,  "all  impoundments 
classified  as  Class  B-moderate  or  Class 
C-high  hazard,  and  all  permanent  'dams' 
as  defined  in  KRS  151.00,  shall  comply 
with  405  KAR  7:040,  section  5  and  401 
KAR  4:030."  All  impoundments, 
temporary  or  permanent,  meeting  the 
specified  criteria  must  meet  the 
requirements.  The  retention  of  the  Word 
"permanent"  does  not,  therefore,  limit 
compliance. 

(d)  405  KAR  16/18:160— the  KRC 
supports  the  retention  of  requirements 
relating  to  minimum  freeboard. 


vegetative  matter  removal,  and  spiUway 
design.  The  KRC  sought  and  received 
clarification  from  Kentucky  that  the  use 
of  the  term  "coal  mine  waste,"  (rather 
than  "coal  processing  waste")  is  not 
intended  to  allow  use  of  underground 
development  waste  that  is  toxic  or  acid- 
forming,  and  that  the  natural  slaking 
and  combustion  potential  of  the 
underground  development  waste  will  be 
accounted  for  in  the  assessment  of 
embankment  stability.  Accordingly, 
since  the  KRC  supports  the  language,  no 
additional  response  is  necessary. 
October  6,  1997  (administrative 
record  no.  KY-1415)—the  KRC 
submitted  comments  on  several  issues 
already  addressed  in  the  comment 
sections  above. 

Federal  Agency  Comments 

According  to  30  CFR  732.17(h)(ll)(i), 
we  solicited  comments  on  the  proposed 
amendment  submitted  on  July  30,  1997, 
and  revised  on  March  4,  1998,  March 
16,  1998,  and  July  14, 1998,  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Kentucky 
program.  The  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
commented  that  the  proposed 
amendment  had  no  apparent  impact  on 
its  program  (administrative  record  nos. 
KY-1542  and  KY-1554). 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.).  By 
letter  dated  June  6,  2000,  we  solicited 
EPA's  comments  and/or  concurrence 
(administrative  record  no.  KY-1477). 
The  EPA  submitted  comments  in  a  letter 
dated  November  28,  2000 
(administrative  record  no.  KY-1501). 
Only  those  comments  pertaining  to  the 
specific  regulations  included  in  this  rule 
will  be  addressed  here. 

At  405  KAR  16/18:090  section  1,  the 
EPA  recommends  that  language  be 
incorporated  that  specifically  states  that 
"watershed  disturbance"  include 
activities  like  timber  harvesting  and 
construction  of  haul  roads.  We  note  that 
Kentucky's  proposed  regulation  is  no  . 
less  effective  than  the  Federal 
regulations.  Examples  of  activities  are 
not  necessary  because  Kentucky 
requires  that  sedimentation  ponds  be  in 
place  before  any  disturbance.  We  are  not 
requiring  that  Kentucky  further  revise 
its  regulations.  The  EPA  also 
commented  that  there  is  little  evidence 
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that  sedimentation  ponds  are  located  as 
near  as  possible  to  the'  disturbed  area 
and  out  of  perennial  streams  unless 
otherwise  approved.  U  recommends  that 
applicants  provide  a  rationale  for  pond 
location  in  the  permit  appUcation.  We 
note  that  this  subsection  was  previously 
approved  by  OSM  and  not  being  revised 
at  this  time.  The  comment  is,  therefore, 
outside  the  scope  of  this  rulemaking. 

At  section  2,  the  EPA  suggests  that  the 
sediment  pond  proposed  clean-out  plan 
also  include  a  description  of  the 
propo~sed  disposal  area  to  ensure  that 
sensitive  environmental  resources  are 
not  adversely  affected  by  disposal 
activities  or  erosion  or  sedimentation 
from  the  distiu-bed  area.  We  note  that 
the  Federal  regulations  at  30  CFR  816/ 
817.46(c)  do  not  specify  this 
requirement.  Nonetheless,  Kentucky's 
regulations  at  16/18:060  section  1 
require  all  siu-face  mining  activities  be 
conducted  to  minimize  disturbance  to 
the  hydrologic  balance  of  the  permit  and 
adjacent  areas  and  in  no  case  shall  any 
Federal  or  State  water  quality  statutes, 
regulations,  standards  or  effluent 
limitations  be  violated.  Kentucky's 
proposed  revisions  are  no  less  effective 
than  the  Federal  counterparts. 

At  sections  5(6)  and  5(7),  the  EPA 
recommends  that  Kentucky  include 
criteria  by  which  ponds  will  be  removed 
and  the  aJFfected  stream  reaches  restored 
to  original  conditions.  Kentucky 
proposed  only  minor  revisions  to  these 
previously-approved  regidations.  It  is  no 
less  effective  than  the  Federal 
counterparts.  The  comment  is,  therefore, 
outside  the  scope  of  this  rulemaking. 

At  sections  5(7)  and  5(8),  the  EPA 
notes  that  a  pond  that  is  authorized 
pursuant  to  the  Clean  Water  Act  (CWA) 
Section  404  as  a  temporary  structure  is 
required  by  the  conditions  of  those 
permits  to  be  removed.  If  a  pond  is  later 
proposed  to  be  left  as  a  permanent 
impoundment,  CWA  authorization  will 
be  required.  We  acknowledge  the 
comment. 

5.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  proposed  amendment,  v\rith 
the  exception  of  subsection  l(9)(c),  as 
submitted  by  Kentucky  on  July  30, 1997, 
and  revised  on  March  4,  1998,  March 
16, 1998,  and  July  14,  1998.  As 
discussed  in  finding  2,  we  are  removing 
the  required  amendment  at  30  CFR 
917.16(d)(4)  because  Kentucky  has 
satisfied  the  requirement. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  917,  which  codify  decisions 
concerning  the  Kentucky  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 


effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  Kentucky's 
program  demonstrates  that  it  has  the 
capability  of  carrying  out  the  provisions 
of  the  Act  and  meeting  its  pmposes. 
Making  this  regulation  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

Effect  of  OSM's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
change  of  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  the 
oversight  of  the  Kentucky  program,  we 
will  recognize  only  the  statutes, 
regulations,  and  other  materials  we  have 
approved,  together  with  any  consistent 
implementing  policies,  directives,  and 
other  materials.  We  will  require 
Kentucky  to  enforce  only  approved 
provisions. 

6.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
coimterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 


30  CFR  Parts  730.  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  writh" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175— Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  Indian  lands. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
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major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

'Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  0MB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifier  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consiuners, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 


have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  12.  2003. 

Brent  Wahlquist, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

m  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  917  is  amended  as  set  forth 
below: 

PART  917— KENTUCKY 

■  1 .  The  authority  citation  for  part  91 7 
continues  to  read  as  follows: 


Authority:  30  U.S.C.  1201  et  seq. 

m  2.  Section  917.12  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  91 7.1 2    State  regulatory  program  and 
proposed  program  amendment  provisions 
not  approved. 

***** 

(e)  The  exemption  from  the  engineer 
inspection  requirements  of  subsection  9 
for  an  impoundment  with  no 
embankment  structure,  that  is 
completely  incised,  or  is  created  by  a 
depression  left  by  backfilling  and 
grading,  that  is  not  a  sedimentation 
pond  or  coal  mine  waste  impoundment 
and  is  not  othenvise  intended  to 
facilitate  active  mining  at  section  lf9)(c) 
at  405  KAR  16/18:100  is  not  approved. 
The  exemption  from  examination  for  an 
impoundment  with  no  embankment 
structine,  that  is  completely  incised  or 
created  by  a  depression  left  by 
backfilling  and  grading  but  not  meeting 
MSHA  requirements  at  30  CFR  77.216 
or  not  meeting  the  Class  B  and  C 
classifications  at  section  l(10)(b)  is  not 
approved  to  the  extent  that  it  is  not 
implemented  and  managed  in 
accordance  with  the  provisions  of  OSM 
Directive  TSR-2. 

■  3.  Section  917.15  is  amended  in  the 
table  in  paragraph  (a)  by  adding  a  new 
entry  in  chronological  order  by  "DATE 
OF  PUBLICATION  IN  THE  FEDERAL 
REGISTER"  to  read  as  follows: 

§  91 7.1 5    Approval  of  Kentucky  regulatory 
program  amendments. 

(a)  *   *  * 


Original  amendment 
submission  date 


Date  of  final 
publication 


Citation/description 


'"''^°''^^ July  17,  2003  405  KAR  8:001  section  1(50);  16:001  section  1(50).  (51),  (69);  16  090  sections  1  througf,  5- 

If;]^.        ?"  ^il)<3)(5).(6).(10),  section  2(1);  16:160  section  1(1),(2).(3),  section  2(2),  section 

^     ?  .  •  o  /cwl'w.^;  ^®-°°^  ^^''°"  ^<^2>'  <^3)'  (^2);  18:090  sections  1  through  5;  18:100  section 

1(1),(3),(5),(6),(10),  section  2(1);  and  18:160  section  1(1),(2),(3).  section  2(2),  section  3(1)  (3) 

and  section  (4).  \  "\  > 


■  4.  Section  917.16  is  amended  by 
removing  and  reserving  paragraph  (d)(4). 
(FR  Doc.  03-17968  Filed  7-16-03;  8:45  am] 
BtLUNG  CODE  4310-OS-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  917 

[KY-23S-FOR] 

Kentucky  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 


ACTION:  Final  rule;  withdrawal  of 
required  amendment. 


summary:  We  are  withdrawing  a 
required  amendment  to  the  Kentucky 
regulatory  program  (the  "Kentucky 
program")  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA  or  the  Act).  The  required 
amendment  pertains  to  public 
notification  of  permit  applications.  In 
doing  so,  we  find  that  the  Kentucky 
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program  is  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  July  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kentucky  Field  Office  Director  William 
J.  Kovacic.  Telephone:  (859)  260-8402, 
Internet  address:  wkovacic@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Kentucky  Program 

II.  Submission  of  the  Required  Amendment 

III.  OSM's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  E)eterminations 

I.  Background  on  the  Kentucky 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assiune  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
siuiace  coal  mining  emd  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Kentucky 
program  on  May  18, 1982.  You  can  find 
backgroimd  information  on  the 
Kentucky  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  May  18, 1982,  Federal  Register 
(47  FR  21426).  You  can  also  find  later 
actions  concerning  Kentucky's  program 
and  program  amendments  at  30  CFR 
917.12,  917.13,  917.15,  917.16.  and 
917.17. 

n.  Submission  of  the  Required 
Amendment 

On  December  31, 1990,  we  published 
in  the  Federal  Register  (55  FR  53490)  a 
requirement  that  Kentucky  amend  its 
program  to  require  that  public  notice 
shall  not  be  initiated  luitil  the  Kentucky 
Natural  Resources  and  Environmental 
Protection  Cabinet  (Cabinet)  has 
determined  that  a  permit  application  is 
administratively  complete.  Kentucky 
was  required  to  respond  by  January  30, 
1991,  but  by  letter  of  February  1,^991, 
requested  an  extension  to  February  28, 
1991.  We  granted  that  extension  by 
letter  of  February  22, 1991.  On  March  4, 
1991,  Kentucky  responded  by  letter 
indicating  that  the  existing  regulation  at 
405  Kentucky  Administrative 
Regulations  (KAR)  8:010  is  as  effective 
as  the  Federal  regidations.  Kentucky's 
response  reminded  OSM  that  the  initial 


program  approval  of  May  18, 1982, 
considered  these  public  notice 
differences  and  deemed  them  to  be  no 
less  effective  than  the  Federal 
regulations.  No  action  was  taken  on  the 
letter.  We  annoimced  oin  intent  to 
reconsider  this  required  amendment 
when  we  published  a  proposed  rule 
notice  in  die  Jime  6,  2002,  Federal 
Register  (67  FR  38917),  and  in  the  same 
document  we  invited  public  comment 
on  the  proposed  action  during  a  public 
comment  period  that  closed  on  July  5, 
2002. 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  imder 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17. 

Oiu  order  that  Kentucky  amend  its 
program  was  based  on  a  regulation 
change  made  by  us  in  1983  that  added 
the  concept  of  an  "administratively 
complete  application"  that  starts  the 
public  notification  process  at  30  CFR 
773.13(a)(1),  later  renumbered  30  CFR 
773.6(a).  As  discussed  below,  the 
applicant  could  not  begin  the  public 
notification  process  until  the  regulatory 
authority  notified  the  applicant  that  the 
permit  application  was  administratively 
complete.  Our  concern  with  the 
Kentucky  program  at  the  time,  was  that 
it  appeared  that  if  the  permit 
application  was  determined  not  to  be 
administratively  complete  after  the 
notification  process  began,  Kentucky 
did  not  have  a  provision  that  restarted 
the  notification  process  once  the  permit 
apphcation  was  determined  to  be 
administratively  complete  by  Kentucky. 

Kentucky's  initial  response  to  oiu- 
order  to  amend  its  program  stated  that 
we  had  approved  the  provision,  later 
found  to  be  deficient  in  1990,  in  1982. 
However,  the  issue  considered  in  the 
initial  program  approval  in  1982  was 
different  than  the  issue  addressed  in  the 
required  amendment  since  the  required 
amendment  was  the  result  of  a  change 
in  the  Federal  regulations  in  1983. 

The  issue  considered  in  the  May  18, 
1982,  conditional  approval  is  discussed 
in  Finding  14.15  (47  FR  21415).  That 
finding  relates  directly  to  an  earlier 
finding,  14.27,  regarding  the  review  of 
Kentucky's  initial  program  submittal 
pubhshed  on  October  22,  1980  (45  FR 
69956).  Finding  14.27  reads  as  follows: 
405  KAR  8:010E  Section  8(8)  is  less 
stringent  than  30  CFR  786.11(d) 
concerning  pubUc  notice  of  filing  permit 
applications.  The  State  regulation  does 
not  specify  when  the  applicant  must  file 
a  copy  of  the  application  in  a  local 
public  office  for  public  inspection; 
while  the  Federal  regulation  requires 
the  filing  by  the  first  newspaper 


pubhcation  date.  The  newspaper 
publication  would  be  meaningless  if  the 
application  were  not  on  file  and 
available  for  public  review  at  the  same 
time. 

As  this  finding  indicates,  the  primary 
issue  was  when  a  copy  of  the  submitted 
permit  application  would  be  made 
available  for  public  review.  When  we 
conditionally  approved  the  Kentucky 
program  on  May  18, 1982,  we  stated  in 
finding  14.15  that  Kentucky's 
explanation  of  its  process  persuaded  us 
that  Kentucky's  program  was  no  less 
effective  than  the  Federal  regulations. 

The  1990  required  amendment,  on  the 
other  hand,  resulted  fi^m  a  change  in 
the  Federal  regulations  that  was  made 
on  September  28, 1983,  when  the 
concept  of  "administratively  complete 
application"  was  added  to  die  Federal 
definitions  at  30  CFR  701.5  and  appfied 
at  30  CFR  773.13(a)(1)  and  later 
renumbered  to  the  ciurent  30  CFR 
773.6(a),  which  provides  for  pubUc 
notification  of  an  administratively 
complete  permit  application. 

Althou^  Section  513(a)  of  SMCRA 
requires  "At  the  time  of  submission 
such  advertisement  shall  be  placed  by 
the  applicant  in  a  local  newspaper  of 
general  circulation  in  the  locality  of  the 
proposed  surface  mine  at  least  once  a 
week  for  four  consecutive  weeks",  we 
believed  that  to  achieve  consistency 
among  the  various  State  and  Federal 
regulatory  programs  the  initial 
regulations  adopted  to  implement  this 
provision  needed  to  be  revised.  The 
revision  of  the  definition  of  a  "complete 
permit  application"  to  an 
"administratively  complete  application" 
was  discussed  in  the  1983  preamble. 
There,  we  stated  that: 

Under  previous  30  CFR  786.11(a), 
applicants  were  required  to  place  newspaper 
advertisements  upon  the  filing  of  complete 
permit  applications.  In  practice,  however,  the 
previous  rule  was  not  strictly  applied  and  the 
comment  period  was  not  started  anew  each 
time  additional  information  was  submitted  to 
the  regulatory  authority  following  the  filing 
of  an  application.  The  final  definition  of  an 
"administratively  complete  application" 
recognizes  these  practical  realities,  while 
ensuring  that  each  regulatory  requirement  is 
addressed  in  sufficient  detail  initially  to 
provide  meaningful  regulatory  authority  and 
public  review  of  the  applications." 

(48  FR  44349,  September  28,  1983). 
Thus,  the  1983  regulatory  changes 
recognize  that  the  public  notification 
process  does  not  restart  every  time  a 
change  is  made  to  a  permit  application. 
We  believe  the  intent  of  notifying  the 
public  that  a  permit  application  has 
been  submitted  is  to  adert  it  to  the  right 
to  comment  on  the  application.  The 
deadline  for  submitting  those  comments 
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is  thirty  days  after  publication  of  the 
fourth  consecutive  and  final  newspaper 
adverfisement,  as  set  forth  at  30  CFR 
773.6(b){2). 

Kentucky's  law,  at  KRS  Section 
350.055(2)  requires  the  applicant  to 
publish  a  notice  of  intention  fo  mine 
*   *   *  at  least  once  a  week  for  four 
consecutive  weeks  beginning  at  the  time 
of  submission.  This  is  consistent  with 
'  SMCRA.  The  Kentucky  regulations  at 
405  KAR  8:010  Section  8  (2)(a)  state  that 
"*   *   *  [t]he  first  advertisement  shall  be 
published  on  or  after  the  date  the 
application  is  submitted  to  the  Cabinet. 
The  applicant  may  elect  to  begin 
notification  on  or  after  the  date  the 
applicant  receives  the  notification  from 
the  Cabinet  under  Section  13(2)  of  this 
regulation  that  the  application  has  been 
deemed  administratively  complete  and 
ready  for  technical  review  *  *  *  the 
final  consecutive  weekly  advertisement 
being  published  after  the  applicant's 
receipt  of  written  notice  from  the 
Cabinet  that  the  application  has  been 
deemed  administratively  complete  and 
ready  for  technical  review  *   *   *" 

These  Kentucky  requirements  were 
approved  by  us  prior  to  our  revisions 
promulgated  in  1983  to  require  an 
"administratively  complete  application" 
determination  before  beginning  public 
notification.  Although  Kentucky's 
program  does  not  require  the  applicant 
to  begin  public  notification  until  after 
the  determination  of  administrative 
completeness,  it  does  require  the  last 
notice  to  be  after  the  determination  of 
administrative  completeness.  Moreover, 
the  Kentucky  program  does  not 
explicitly  address  the  question  of 
whether  the  four  consecutive  weekly 
advertisements  must  be  repeated  if  the 
application  is  determined  to  be 
administratively  incomplete. 

As  noted  above,  Kentucky's 
regulations  at  405  KAR  Section  8(2)(a) 
state  in  part  that  "*  *  *  the 
'^advertisement  shall  be  published  at 
least  once  each  week  for  four  (4) 
consecutive  weeks,  with  the  final 
consecutive  weekly  advertisement  being 
published  after  the  applicant's  receipt  of 
written  notice  from  the  Cabinet  that  the 
application  is  deemed  complete."  T.his 
requires  public  advertisements  to  be 
published  on  "consecutive"  weeks  and 
that  the  final  advertisement  may  only 
appear  "after"  the  notification  that  the 
application  is  administratively 
complete.  If  an  applicant  chooses  to 
begin  publication  before  the 
administrative  completeness 
determination,  and  Kentucky  notifies 
the  applicant  that  additional 
information  is  required  before 
administrative  completeness  can  be 
determined  and  the  applicant  stops 


advertising,  it  is  quite  likely  that  a 
"break"  in  the  newspaper  notices  would 
occur  and  the  "consecutive" 
advertisement  requirement  would  not 
be  complied  with  by  the  applicant. 
When  this  occurs,  the  applicant  must 
restart  the  newspaper  advertisements  to 
comply  with  the  "consecutive" 
requirement  of  the  Kentucky  program. 
In  such  instances,  the  current  program, 
without  modification,  compels  the 
applicemt  to  begin  the  advertisement 
process  anew.  While  there  may  be 
instances  when  no  "break"  in  the 
advertisement  sequence  would  occiu', 
the  Kentucky  program  does  not  prohibit 
the  Cabinet  from  requiring  the  applicant 
to  begin  the  advertisement  sequence 
again  after  the  administrative 
completeness  determination  is  made. 
For  this  reason,  and  as  discussed  below, 
we  believe  the  current-program  can  be 
implemented  in  a  manner  that  renders 
it  no  less  effective  than  the  Federal 
regulations. 

After  reviewing  the  Federal 
requirements  and  Kentucky's 
requirements  we  have  decided  to 
withdraw  the  required  amendment  as 
set  forth  at  30  CFR  917.16  (d)(2).  This 
action  is  based  on  the  understanding 
that  Kentucky's  implementation  of  die 
public  participation  requirements  for 
permit  application  processing  will 
require  that,  if  a  permit  application  is 
found  not  to  be  administratively 
complete,  the  foiu-  consecutive  weeks 
advertisement  sequence  must  start  anew 
after  the  application  is  determined  to  be 
administratively  complete.  If  in  the 
futiue,  we  determine  that  the  Kentucky 
program  is  not  being  implemented 
according  to  this  decision,  we  may 
require  Kentucky  to  amend  its  program. 

rv.  Summary  and  Disposition  of 
Comments 

No  public  or  Federal  agency 
comments  were  received  on  this 
proposed  action  during  the  public 
comment  period. 


V.  OSM's  Decision 

Based  on  the  above  findings,  we  are 
removing  the  required  amendment  to 
Kentucky's  program  at  30  CFR 
917.16(d)(2). 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  917,  which  codify  decisions 
concerning  the  Kentucky  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  Kentucky 
program  demonstrate  that  Kentucky  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 


effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
Kentucky  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
imphcations.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regidations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  siuiace  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationvtade  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siuface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 
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Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
The  basis  for  this  determination  is  that 
our  decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  Indian  Tribes. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  that  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  imder  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Enviroiunental  PoUcy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
sudi  regulations  \yould  not  have  a 
sigiiificant  economic  effect  upon  a 


substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  previously  stated,  this 
rule:  (a)  does  not  have  an  aimual  effect 
on  the  economy  of  $100  million;  (b)  will 
not  cause  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries.  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  and  (c)  does  not  have 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule.  , 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  917 

Sinface  mining.  Underground  mining. 

Dated:  June  27,  2003. 

Brent  Wahlquist, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  917  is  amended  as  set  forth 
below: 

PART  91 7— Kentucky 

■  1.  The  authority  citation  for  part  917 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 


§917.16    [AMENDED] 

■  2.  Section  917.16  is  amended  by 
removing  and  reserving  paragraph  (d)(2]. 
IFR  Doc.  03-18100  Filed  7-16-03;  8:45  am] 
BILUNG  COO£  4310-06-P 

DEPARTMENT  OF  THE  INTERKM 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 
tMD-048-fOR] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining" 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  approving  a  proposed 
amendment  to  the  Maryland  regulatory 
program  (the  "Maryland  program") 
imder  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Maryland  proposed  revisions  to 
and  additions  of  rules  about 
descriptions  of  proposed  mining 
operations,  impoundments,  and 
inspection  and  certification  of 
impoundments. 

EFFECTIVE  DATE:  July  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Telephone:  412-937- 
2153.  Internet:  grieger@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Maryland  Program 

II.  Submission  of  tiie  Proposed  Amendment 

III.  OSM's  Findings 

IV.  Summary  and  Disposition  of  Communts 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Maryland 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the  -. 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *   *   * ;  and 
rules  and  regidations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C- 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Maryland 
program  on  December  1, 1980.  You  can 
find  background  information  on  the 
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Maryland  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  conditions  of  approval 
in  the  December  1.  1980,  Federal 
Register  (47  FR  79431).  You  can  also 
find  later  actions  concerning  Maryland's 
program  and  program  amendments  at  30 
CFR  920.12,  920.15  and  920.16. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  November  25,  2002, 
Maryland  sent  us  an  amendment  to  its 
program  (Administrative  Record  No. 
MD-577-21)  under  SMCRA  (30  U.S.C. 
1201  et  seq.)  in  response  to  the  issuance 
of  an  OSM  732  letter  dated  July  8,  1997. 
Specifically,  Maryland  was  required  to 
amend  several  sections  of  the  Code  of 
Maryland  Regulations  (COMAR) 
including  sections  26.20.02.13, 
26.20.21.01,  26.20.21.08,  and 
26.20.21.09,  relative  to:  Detailed  design 
plans,  siltation  structures,  and 
impoundments  and  the  reference  to  the 
U.S.  Department  of  Agriculture  (USDA) 
Natural  Resources  Conservation  Service 
(NRCS)  Technical  Release  No.  60 
(criteria  for  dam  classification). 

We  announced  receipt  of  the 
proposed  amendment  in  the  March  25, 
2003,  Federal  Register  (68  FR  14360).  In 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy. 
We  did  not  hold  a  public  hearing  or 
meeting  because  no  one  requested  one. 
The  public  comment  period  ended  on 
April  24,  2003.  We  did  not  receive  any 
public  comments. 

m.  OSMs  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment.  Any 
revisions  that  we  do  not  specifically 
discuss  below  concern  nonsubstantive 
wording  or  editorial  changes.  The  full 
text  of  the  changes  can  be  found  in  the 
March  25,  2003,  Federal  Register  (68  FR 
14360). 

Maryland  proposed  revisions  to  the 
following  sections  of  COMAR  in  order 
to  be  consistent  with  the  corresponding 
Federal  regulations.  Because  these 
proposed  rules  contain  language  that  is 
the  same  or  similar  to  the  corresponding 
Federal  regulations,  we  find  that  they 
are  no  less  effective  than  the 
corresponding  Federal  regulations. 

COMAR  26.20.02.13 

Maryland  proposed  to  amend  its 
regulations  at  Subsection  U  of  COMAR 
26.20.02.13  so  that  each  application 
includes  a  "general  plan  for  each 


proposed  siltation  structiue, 
sedimentation  pond,  water 
impoundment,  and  coal  processing 
waste  bank,  dam,  or  embankment 
within  the  proposed  mine  plan  area." 
The  Federal  regulations  at  30  CFR 
780.25(a)  and  784.16(a)  require  that 
each  application  include  "a  general  plan 
and  k  detailed  design  plan  for  each 
proposed  siltation  structure,  water 
impoundment,  and  coal  processing 
waste  bank,  dam,  or  embankment 
within  the  proposed  permit  area." 

Although  subsection  U  of  the  State 
regulation  does  not  refer  to  "a  detailed 
design  plan"  as  does  the  Federal 
regulation,  a  detailed  design  plan  is 
required  by  the  State  under  subsection 
v.  Maryland  proposed  to  amend 
Subsection  V(l)  so  that,  like  the  Federal 
regulations,  it  requires  a  detailed  design 
plan  for  "each  proposed  sihation 
structure,  sedimentation  pond,  water 
impoundment,  and  coal  processing 
waste  bank,  dam,  or  embankment 
within  the  proposed  mine  plan  area." 

Maryland  also  proposed  to  add  a  new 
subsection  V(l)(a)  that  requires  the 
design  plan  to  be  designed  in 
compliance  with  COMAR  26.20.21.06 
and  .08,  which  provide  performance 
standards  for  siltation  structures  and 
impoundments,  respectively. 

The  deletion  of  the  phrase,  "excess 
spoil  disposal  structure"  in  the  current 
subsection,  and  the  replacement  of  this 
phrase  with,  "siltation  structure"  before 
the  term  "sedimentation  pond"  in  the 
new  subsection,  make  Maryland's  rules 
substantively  identical  to  the  Federal 
rules  at  30  CFR  780.25  and  784.16 
which  require  siltation  structures  and 
sedimentation  ponds  to  be  designed  in 
compliance  with  performance 
standards.  The  deletion  of  the  reference 
to  excess  spoil  does  not  render  the 
Maryland  program  less  effective  because 
Maryland  has  permitting  and 
performance  standards  for  excess  spoil 
at  COMAR  26.20.02.13  AA  and 
26.20.26.01  respectively.  Also  the 
current  subsection,  (a)-(d)  becomes 
subsections  (b)-(e).  The  renumbering  of 
the  sections  is  purely  administrative  in 
nature. 

We  are  approving  these  revisions,  as 
they  are  no  less  effective  than  the 
Federal  regulations. 

Maryland  also  proposes  revisions  to 
subsection  (3).  The  current  subsection 
reads: 

"(3)  If  a  sedimentation  pond,  water 
impoundment,  or  coal  processing  waste 
dam  or  embankment  is  20  feet  or  higher 
or  impounds  more  than  20  acre-feet,  the 
plan  shall  contain  a  stability  analysis  of 
each  structure.  The  stability  analysis 
shall  include  but  not  be  liinited  to 


strength  parameters,  pore  pressiu^s,  and 
long-term  seepage  conditions. 
The  plan  shall  also  contain  a 
description  of  each  engineering  design 
assumption  and  calculation  with  a 
discussion  of  each  alternative 
considered  in  selecting  the  specific 
design  parameters  and  construction 
methods." 

Maryland  is  substituting  the 
following:  "or  embankment  is  20  feet  or 
higher  or  impounds  more  than  20  acre- 
feet"  with  "or  siltation  structiu^  that 
meets  the  Class  (b)  or  (c)  criteria  for 
dams  in  the  USDA,  Soil  Conservation 
Service  Technical  Release  No.  60, 
(October  1985).  as  incorporated  by 
reference  in  COMAR  26.20.21.01-1  or 
meets  the  size  or  other  criteria  of  30  CFR 
77.216(a)."  The  deleted  language  is  not 
a  requirement  of  the  Federal  regulations. 

This  subsection  is  substantively 
identical  to  30  CFR  780.25(f)  and 
784.16(f). 

We  find  these  revisions  to  be  no  less 
effective  than  Federal  regulations  and 
are  approving  the  revisions. 

Maryland  proposes  revisions  to 
subsection  AA(1).  Subsection  AA 
requires  descriptions  of  excess  spoil 
disposal  sites.  Subsection  AA(1) 
currently  reads: 

"Descriptions,  including  appropriate 
maps  and  cross-section  drawings,  of  any 
proposed  excess  spoil  disposal  site  and 
design  of  the  spoil  disposal  structures. 
These  plans  shall  describe  the 
geotechnical  investigation,  design, 
construction,  operation,  maintenance, 
and  removal,  if  appropriate,  of  the  site 
and  structures." 

Revision  of  the  first  paragraph  of 
subsection  AA(1)  reads:  "Each 
application  shall  contain  descriptions 
including  appropriate  maps  and  cross- 
section  drawings,  of  any  proposed 
excess  spoil  disposal  site  and  design  of 
the  spoil  structures  in  accordance  with 
COMAR  section  26.20.26." 

We  are  approving  this  revision 
because  it  is  substantively  identical  to 
30  CFR  780.35(a).  The  reference  to 
section  26.20.26,  makes  Maryland's 
program  no  less  effective  than  30  CFR 
780.14(c)  and  784.23(c)  by  clarifying 
that  only  registered  professional 
engineers  may  certify  designs  for  excess 
spoil  fills.  This  is  in  accordance  with 
item  #3  of  OSM's  July  8,  1997,  issue 
letter. 

COMAR  26.20.21 

Maryland  proposes  a  new  COMAR 
subsection  26.20.21.01-1:01-1  which 
reads,  "Incorporation  by  Reference,  The 
U.S.  Department  of  Agriculture,  Soil 
Conservation  Service  Technical  Release 
No.,60  (210-VI-TR60,  October  1985), 
"Earth  Dams  and  Reservpirs,"  Technical 
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Release  No.  60  (TR-60)  is  incorporated 
by  reference." 

We  are  approving  this  revision  as  the 
incorporation  of  the  reference  to  the 
TR-60  makes  Maryland's  program  no 
less  effective  than  Federal  regulations 
incorporation  by  reference  to  the  same 
TR-60.  at  30  CFR  780.25(a)(2)  and 
784.16(a)(2). 

COMAR  26.20.21.08 

Maryland  proposes  several  revisions 
to  COMAR  subsection  26.20.21.08.  First. 
Maryland  proposes  to  revise  subsection 
26.20.2 1.08A,  which  lists  the  general 
requirements  for  impoundments.  Under 
the  current  regulations,  the  first 
requirement  is  that  impoundments  be 
designed  and  constructed  to  ensure: 

(iTCompliance  with  USDA,  Soil 
Conservation  Service,  Standards  and 
Specifications  for  Ponds  (Code  378), 
July,  1981,  as  incorjporated  by  reference 
in  COMAR  subsection  26.17.05.058(3), 
if  impoundments  do  not  meet  the  size 
or  other  criteria  of  30  CFR  Section 
77.216(a)  and  are  located  where  failure 
would  not  be  expected  to  cause  loss  of 
life  or  serious  property  damage. 

The  revised  COMAR  section 
26.20.21.08A(1)  reads  as  follows:  "(1) 
Compliance  with  USDA,  Natural 
Resources  Conservation  Service, 
Maryland  Conservation  Practice, 
Standard  Pond  378  (January  2000),  as 
incorporated  by  reference  in  COMAR 
26.17.02.01-13(2)." 

We  are  approving  this  revision 
because  Code  378  addresses  Class  A 
Hazards.  There  is  no  direct  Federal 
counterpart  and  we  find  it  is  not 
inconsistent  with  the  Federal 
regxdations  at  30  CFR  816.49  and 
817.49. 

Maryland  also  proposes  to  revise  the 
second  requirement  of  subsection  A. 
The  new  requirement  reads  as  follows: 
"(2)  Compliance  with  requirements  of 
COMAR  26.17.04.05  if  the  embankment 
is  more  than  15  feet  in  height  as 
measured  from  the  upstream  toe  of  the 
embankment  to  the  crest  of  the 
emergency  spillway." 

We  are  approving  this  revision  to  the 
Maryland  program  as  it  is  not 
inconsistent  with  the  Federal 
regulations.  Maryland  also  proposes  a 
new  subsection  (3)  referencing: 

"Impoundments  meeting  the  Class  (b) 
or  (c)  criteria  for  dams  in  Earth  Dams 
and  Reservoirs,  TR-60  shall  comply 
with  "Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  TR-60  and 
the  requirements  of  this  regulation." 

We  are  approving  this  revision  as  it  is 
substantively  identical  to  and  no  less 
effective  than  the  Federal  counterpart 
under  30  CFR  816.49(a)(1)  and 
817.49(a)(1). 


Maryland  also  proposes  changes  to 
subsection  B  of  COMAR  26.20.21.08, 
which  addresses  the  stability  of 
impoundments.  COMAR  section 
26.20.21.088(1)  currently  requires  that: 
"(1)  Impoundments  meeting  the  size  or 
other  criteria  of  30  CFR  77.216(a), 
located  where  failing  would  be  expected 
to  cause  loss  of  life  or  serious  property 
damage,  or  a  coal  mine  waste 
impounding  structiu«,  shall  have  a 
minimiun  static  safety  factor  of  1.5  for 
a  normal  pool  with  steady  state  seepage 
saturation  conditions  and  a  seismic 
safety  factor  of  at  least  1.2." 

The  language  addition  states:  "(1) 
Impoundments  meeting  the  Class  (b)  or 
(c)  criteria  for  dams  contained  in  "Earth 
Dams  and  Reservoirs",  TR-60  or  the 
size  or  other  criteria  of  30  CFR  77.216(a) 
shall  have  a  minimum  static  safety 
factor  of  1.5  for  a  normal  pool  with 
steady  state  seepage  saturation 
conditions  and  a  seismic  safety  factor  of 
at  least  1.2." 

The  deleted  language  does  not  render 
the  Maryland  program  inconsistent  with 
the  Federal  regulations  because  loss  of 
life  or  serious  property  damage  is  a 
hazard  criterion  for  Class  C  * 

impoundments.  Additionally,  the 
deletion  of  the  phrase  "coal  mine  waste 
impounding  structure"  is  not 
inconsistent  with  Federal  regulations 
because  Maryland  has  performance 
standards  for  coal  mine  waste 
impounding  structures  at  COMAR 
26.20.27.11.  We  are  approving  this 
revision  to  the  Maryland  program  as  it 
is  substantively  identical  to  the  Federal 
regulations  at  30  CFR  816.49(a)(4)(i)  and 
817.49(a)(4)(i).  The  revision  is  therefore 
no  less  effective  than  the  Federal 
counterpart  regulations. 

COMAR  section  26.20.21.088(2) 
currently  requires  that:  "(2)  Except  for 
coal  mine  waste  impounding  structures 
and  impoiuidments  located  where 
failure  would  be  expected  to  cause  loss 
of  life  or  serious  property  damage, 
impoundments  not  meeting  the  size  or 
other  criteria  of  30  CFR  77.216(a)  shall 
be  constructed  to  achieve  a  minimum 
static  safety  factor  of  1.3  for  a  normal 
pool  with  steady  state  seepage 
saturation  conditions." 

Maryland  proposes  to  make  revisions 
to  section  26.20.21.088(2),  which  read: 

"(2)  Impoundments  not  included  in 
Section  8(1)  of  this  regidation,  except 
for  coal  mine  waste  impounding 
structures  shall  be  constructed  to 
achieve  a  minimum  static  safety  factor 
of  1.3  for  a  normal  pool  with  steady 
state  seepage  saturation  conditions." 

The  deleted  language  does  not  render 
the  Maryland  program  inconsistent  with 
the  Federal  regulations  because  loss  of 
life  or  serious  property  damage  is  a 


criteria  for  Class  C  impoimdments 
referenced  in  subsection  8(1).  We  are 
approving  these  proposed  revisions  to 
the  Maryland  program,  as  they  are 
substantively  identical  to  and  no  less 
effective  than  Federal  regulations  at  30 
CFR  816.49(a)(4)(ii)  and  817.49(a)(4)(ii). 

Maryland  also  proposes  a  new 
COMAR  section  26.20.21. 08.C.  which 
reads: 

"C.  Freeboard.  (1)  Impoundments 
shall  have  adequate  freeboard  to  resist 
overtopping  by  waves  and  sudden 
increases  in  storage  volume.  (2) 
Impoundments  meeting  the  Class  (b)  or 
(c)  criteria  for  dams  in  "Earth  Dams  and 
Reservoirs",  TR-60  shall  comply  with 
the  freeboard  hydrograph  criteria  in 
"Minimum  Emergency  Spillway 
Hydrologic  Criteria"  table  in  TR-60. 
Subsequentiy,  the  current  subsections  C. 
and  D  would  therefore  become 
subsections  D  and  E,  respectively." 

D.  Foundation.  The  current 
subsection  C(2)  now  reads:  "(2)  For  an 
impoundment  meeting  the  size  or  other 
criteria  of  30  CFR  77.216(a),  foundation 
investigation,  as  well  as  any  necessary 
laboratory  testing  of  foundation 
material,  shall  be  performed  to 
determine  the  design  requirements  for 
foundation  stabilitv. 

Subsection  C(2)  becomes  D{2)  and 
reads: 

"(2)  For  an  impoundment  meeting  the 
Class  (b)  or  (c)  criteria  for  dams 
contained  in  'Earth  Dams  and 
Reservoirs',  TR-60  or  the  size  or  other 
criteria  of  30  CFR  77.216(a),  foundation 
investigation,  as  well  as  any  necessarj' 
laboratory  testing  of  foundation 
material,  shall  be  performed  to 
determine  the  design  requirements  for 
foundation  stability." 

We  are  approving  these  proposed 
revisions  to  the  Maryland  program 
because  they  are  substantively  the  same 
and  no  less  effective  than  the  Federal 
regulations  at  30  CFR  816.49(a)(5)-(6) 
and  817.49(a)(5}-{6)  regarding 
Freeboard  and  Foundation.  Maryland  is 
revising  this  section  as  a  result  of  the 
July  8, 1997,  issue  letter  requirements. 

Maryland  proposes  changes  to 
COMAR  26.20.21.08D.  As  noted  above, 
the  proposed  addition  of  a  new 
subsection  C  changes  the  current 
subsection  D  to  E  with  approval  of  the 
proposed  changes.  Further,  the  State 
proposes  changes  to  the  ciurent 
subsection  D(3).  Currently  subsection 
D(3)  contains  subsections  (a)  and  (b), 
which  contain  the  required  design 
precipitation  event  for  impoundments 
meeting  the  spillway  requirements  of 
the  section.  The  State  proposes  to  add 
a  new  subsection  D(3)(c):  "(c)  For 
impoundments  meeting  the  Class  (b)  or 
(c)  criteria  for  dams  in  'Earth  Dams  and 
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Reservoirs',  TR-60,  in  accordance  with 
the  emergency  spillway  hydrograph 
criteria  in  the  'Minimum  Emergency 
Spillway  Hydrologic  Criteria'  table  in 
TR-60,  or  larger  event  specified  by  the 
Department." 

Because  a  new  subsection  D(3)(c)  is 
proposed,  the  State  proposes  to  change 
subsection  D(3)(b)  by  removing  the 
period  at  the  end  of  the  sentence  and 

~    adding  a  semicolon  followed  by  the 
word  "or."  With  approval,  the  proposed 
changes,  subsections  E  through  I  will 
change  to  F  through  J,  respectively,  but 
would  otherwise  remain  unchanged. 

We  are  approving  these  revisions  to 
the  Maryland  program  as  they  are  no 
less  effective  than  the  counterpart 

"  Federal  regulations  at  30  CFR 
816.49{a)(9)(ii)(A)  and 
817.49(a)(9)(ii)(A).  The  revisions  make 
Maryland's  language  substantively  the 
same  as  Federal  language  and  are  in 
response  to  the  July  8,  1997,  732  issue 
letter  requirements. 

COMAR  26.20.21.09 

Maryland  proposes  changes  to 
COMAR  26.20.21. 09D,  which  relates  to 
the  examination  of  impoundments. 
Subsection  D(l)  currently  states:  "(1) 
Impoimdments  subject  to  30  CFR  77.216 
shall  be  examined  in  accordance  with 
30  CFR  77.21-3.  Other  impoundments 
shall  be  examined  at  least  quarterly  by 
a  qualified  person  for  appearance  of 
structural  weakness  and  other 
hazardous  conditions." 

The  new  COMAR'section 
26.20.21.090(1)  reads:  "(1) 
Impoundments  meeting  the  Class  (b)  or 
(c)  criteria  for  dams  in  "Earth  Dams  and 
Reservoirs  ",  TR-60  or  the  size  or  other 
criteria  of  30  CFR  77.216  shall  be 
examined  in  accordance  with  30  CFR 
77.216-3.  Other  impoundments  not 
meeting  the  Class  (b)  or  (c)  criteria  for 
dams  in  "Earth  Dams  and  Reservoirs", 
TR-60  or  subject  to  30  CFR  77.216  shall 
be  examined  at  least  quarterly  by  a 
qualified  person  for  appearance  of 
structural  weakness  and  other 
hazardous  conditions." 

We  are  approving  this  revision  to  the 
Maryland  program,  as  it  is  substantively 
identical  to  and  no  less  effective  than 
the  counterpart  Federal  regulations  at  30 
CFR  816.49(a)(12)  and  817.49(aKl2). 
Maryland  is  making  these  revisions  to 
its  program  in  order  to  be  consistent 
with  Federal  regulations  and  as  a  result 
of  OSM's  July  8, 1997,  732  issue  letter 
requirements. 


rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
MD-577-25),  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.1 7(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  from 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Maryland 
program  (Administrative  Record  No. 
MD-577-22).  We  received  one 
comment.  This  comment  from  the 
USDA's  NRCS,  noted  that  the  proposed 
changes  were  consistent  with  the 
NRCS's  performance  standards  for 
impoundments. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(i).  we 
requested  comments  on  the  amendment 
from  EPA  (Administrative  Record  No. 
MD~577-24).  EPA  did  not  respond  to 
our  request.  Under  30  CFR 
732.17(h)(ll)(ii),  we  are  required  to 
obtain  written  concurrence  from  EPA 
for  those  provisions  of  the  program 
amendment  that  relate  to  air  or  water 
quality  standards  issued  under  the 
Clean  Water  Act  (33  U.S.C.  1251  et  seq.) 
or  the  Clean  Air  Act  (42  U.S.C.  7401  et 
seq.).  This  amendment  does  not  contain 
provisions  that  relate  to  afr  or  water 
quality  standards  and,  therefore, 
concurrence  by  the  EPA  is  not  required. 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  December  10,  2002,  we 
requested  comments  on  Maryland's 
amendment  through  the  Maryland 
Historical  Trust  (Administrative  Record 
No.  MD-577-22),  but  received  no 
response  to  our  request. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  Maryland  sent 
us.  We  approve,  as  discussed  in  the 
findings  above:  COMAR  26.20.02.13  U, 
concerning  the  elimination  of  the  phrase 
"excess  spoil  disposal  structure"  and 
the  addition  of  the  phrase  "siltation 
structure';  V(l)(a)  an  addition  to  the 
enumerated  criteria  and  (3)  concerning 
the  added  reference  to  the  USDA  NRCS 
(formerly  the  Soil  Conservation  Service) 
Technical  Release  No.  60  (TR-60)  and 
the  deletion  of  the  phrase  "excess  spoil 


disposal  structure  at  V(l)"  and  by 
deleting  "or  embankment  is  20  feet  or 
higher  or  impounds  more  than  20  acre- 
feet"  at  V(3);  AA{1)  referencing  COMAR 
26.20.26;  a  new  COMAR  subsection 
"26.20.21.01-1"  concerning  an 
incorporation  by  reference  to  (TR-60); 
26.20.21.08  A(l)  through  (3)  concerning 
an  incorporation  by  reference  to 
Maryland  NRCS  Conservation  Practice, 
Standard  Pond  378  (January  2000),  and 
a  new  subsection  referencing  the  {TR- 
60)  "Minimum  Emergency  Spillway 
Hydrologic  Criteria  Table",  B(l)  and  (2) 
referencing  the  (TR-60)  "Earth,  Dams 
and  Reservoirs",  a  reference  to 
subsection  B(l)  and  non  coal  mine 
waste  impoimdments,  and  deleting  the 
reference  to  26.17.05.058(3)  at 
subsection  A,  and  also  deleting  at 
subsection  A  and  B,  the  phrase  "if 
impoundments  do  not  meet  the  size  or 
other  criteria  of  30  CFR  77.216(a)  and 
are  located  where  failure  would  not  be 
expected  to  cause  loss  of  life  or  serious 
property  damage  ";  a  new  subsection  C 
pertaining  to  "Freeboard",  renumbering 
section  D(2)  and  E(3)  and 
26.20.21.09D(1)  regarding 
"examinations  of  impoimdments".' 

We  approve  the  rules  proposed  by 
Maryland  with  the  provision  that  they 
be  fully  promulgated  in  identical  form 
to  the  rules  submitted  to  and  reviewed 
by  OSM  and  the  public. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  920,  which  codify  decisions 
concerning  the  Maryland  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  Maryland's 
program  demonstrate  that  it  has  the 
capability  of  carrying  out  the  provisions 
of  the  Act  and  meeting  its  purposes. 
Making  this  regulation  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of 
Maryland  and  Federal  standards. 

VI.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
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sedtion  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11.  732.15.  and  732.17(h){10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  die 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  siuface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
piusuant  to  SMCRA. 

Executive  Order  131 75 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evduated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
The  basis  for  this  determination  is  that 
oiu  decision  is  on  a  State  regulatory 
program  and  does  not  involve  a  Federal 
program  involving  Indian  tribes. 


Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  that  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  imder  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  imder 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  hot  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regidatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assiunptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imde's  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 


This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  abifity 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  imfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  June  27,  2003. 

Brent  Wahlquist, 

Regional  Director.  Appalachian  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  920  is  amended  as  set  forth 
below: 

PART  920-MARYLANO 

■  1.  The  authority  citation  for  part  920 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  920.15  is  amended  in  the 
table  by  adding  a  new  entry  in 
chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 

§  920.1 5    Approval  of  Maryland  regulatory 
program  amendments. 
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Original  amendment  submission 
date 


Date  of  final  publication 


Citation/description 


November  25.  2002  July  17,  2003 


COMAR  26.20.02.13  U.  V(1)  and  (3),  AA(1);  26.20.21.01-1; 
26.20.21.08  A(1)  through  (3).  B(1)  and  (2),  C,  D(2),  E(3); 
26.20.21.090(1). 


(FR  Doc.  03-18101  Filed  7-16-03;  8:45  am] 

BILUNG  COOE  4310-OS-F 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard  « . 

33  CFR  Parts  100, 117,  and  165 

[CGD09-03-208] 

RIN  1625-AA08 
RIN  1625-AA09 
RIN  1625-AAOO 

Toledo  Tall  Ships  Parade,  July  16, 
2003,  Port  of  Toledo,  OH 

AGENCY:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations,  including  an  exclusionary 
area  and  spectator  anchorage  areas,. a 
regulated  navigation  area,  as  well  as 
drawbridge  regulations  for  the  Parade  of 
Sail  Toledo  2003  in  the  Port  of  Toledo, 
Ohio,  on  July  16,  2003.  These 
regulations  ar^  necessary  to  promote  the 
safe  navigation  of  vessels  and  the  safety 
of  life  and  property  during  the  heavy 
volume  of  vessel  traffic  expected  during 
this  event.  These  regulations  are 
intended  to  restrict  vessel  traffic  from  a 
portion  of  Lake  Erie  and  the  Maumee 
River. 

DATES:  This  rule  is  effective  from  9  a.m. 
on  July  16,  2003  through  5  p.m.  on  July 
20. 2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  avjiilable  in  the  docket,  are  part  of 
docket  CGE)09-03-208  and  are  available 
for  inspection  of  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  (MSO) 
Toledo,  420  Madison  Ave,  Suite  700, 
Toledo,  Ohio  43604  between  8  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Herb  Oertli,  Chief  of  Port  Operations, 
MSO  Toledo,  at  (419)  418-6050. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  20,  2003.  we  published  a 
notice  of  proposed  rule  making  (NPRM) 


entitled  Toledo  Tall  Ships  Parade  2003, 
Port  of  Toledo,  OH  in  the  Federal 
Register  (68  FR  27498).  We  did  not 
receive  any  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  the  effective  date  of 
this  rule  would  be  contrary  to  the  public 
interest  of  ensuring  the  safety  of 
spectators  and  vessels  diuing  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 
The  Coast  Guard  has  not  received  any 
complaints  or  negative  comments  with 
regard  to  this  event. 

Background  and  Purpose 

These  temporary  special  local 
regulations  are  for  the  Toledo  2003  Tall 
Ships  Parade  of  Sail  that  will  be  held  in 
the  Maumee  River  from  9  a.m.  through 
7  p.m.  on  July  16,  2003.  These 
regulations  will  assist  in  providing  for 
the  safety  of  life  on  navigable  waters 
and  to  protect  commercial  vessels,  tall 
ships,  spectators,  and  the  Port  of  Toledo 
during  this  event. 

American  Sail  Training  Association  is 
sponsoring  Sail  Toledo  2003.  The 
scheduled  events  will  occur  July  16, 
2003  in  the  Port  of  Toledo  and 
surrounding  waters.  This  event  will 
consist  of  a  Parade  of  Sail  from  the 
mouth  of  the  Maumee  River  to 
Independence  Park.  The  parade  route 
will  originate  in  Maumee  Bay  and 
continue  inbound  up  the  Maumee  Bay 
and  Maumee  River  channel  to  various 
berths  throughout  the  Port  of  Toledo. 

The  Coast  Guard  expects  several 
hundred  spectator  crafts  to  attend  the 
parade  of  sail  and  tall  ship  celebration. 
The  regulations  will  create  temporary 
anchorage  regulations  and  vessel 
movement  controls  through  the 
regulated  area.  The  regulations  will  be 
in  effect  bom  9  a.m.  through  7  p.m.  on 
July  16,  2003.  Vessel  congestion,  due  to 
the  anticipated  large  number  of 
participating  and  spectator  vessels, 
introduces  extra  or  unusual  hazards 
during  this  event  pose  a  significant 
threat  to  the  safety  of  life.  This 
rulemaking  is  necessary  to  ensure  the 
safety  of  life  on  the  navigable  waters  of 
the  United  States. 


The  Coast  Guard  is  establishing 
regulated  areas  in  the  Maumee  River 
that  will  be  in  effect  during  the  Toledo 
Parade  of  Sail  2003  event.  These 
regulated  areas  are  needed  to  permit 
unrestricted  law  enforcement  vessel 
access  to  support  facilities. 
Additionally,  the  regulated  areas  will 
protect  the  maritime  public  and 
participating  vessels  from  possible 
hazards  to  navigation  associated  with 
the  dense  vessel  traffic. 

The  regulated  area  will  cover  all 
portions  of  the  Maumee  River  upriver  of 
a  line  drawn  between  north-east  comer 
of  Grassy  Island  at  41°42'24''  N, 
083°26'48"  W  and  the  south-west  comer 
of  Spoil  area  at  41°42'17''  N,  083°26'38'' 
W  to  the  downriver  side  of  the  Anthony 
Wayne  Bridge.  All  coordinates  are  based 
upon  North  American  Datum  1983 
(NAD  83).  This  temporary  regulated  area 
would  be  in  effect  from  9  a.m.  through 
7  p.m.  on  July  16.  2003. 

On  July  16,  2003,  following  the 
Parade  of  Sail,  restrictions  on  vessels  on 
the  Maumee  River  will  reopen  in 
sequence  with  the  movement  and 
mooring  of  the  final  flotilla  of  tall  ships. 
After  the  final  flotilla  of  tall  ships  have 
passed  the  Martin  Luther  King,Jr. 
Bridge,  vessel  operators  anchored  in 
spectator  anchorages  north  of  the  Martin 
Luther  King  Bridge  may  depart  for 
locations  outside  of  the  Maumee  River. 
After  the  final  flotilla  of  tall  ships  has 
safely  moored,  vessel  operators  may 
transit  the  Maumee  River.  Vessels 
transiting  the  Maumee  River  must 
proceed  as  directed  by  on-scene  Coast 
Guard  personnel. 

The  Coast  Guard  is  establishing 
spectator  anchorage  areas  for  spectator 
craft.  All  other  vessels  except  those 
viewing  the  Parade  of  Sail  Toledo  2003 
are  restricted  from  using  these  spectator 
anchorages.  These  spectator  anchorage 
areas  will  be  in  effect  on  July  16,  2003. 

To  ensure  the  safety  of  the 
participating  vessels  during  the  parade, 
there  will  be  two  prolonged  bridge 
openings  on  July  16,  2003.  The  CSX 
railroad  bridge  at  mile  1.07,  the  Norfolk 
&  Southern  railroad  bridge  at  1.80,  the 
Craig  Memorial  bridge  at  mile  3.30,  and 
the  Martin  Luther  King  Memorial  (a.k.a. 
Cherry  Street)  bridge  at  mile  4.30  will 
remain  open  from  12  p.m.  until  1:30 
p.m.  and  then  from  2  p.m.  imtil  3:30 
p.m.  Having  two  prolonged  openings 
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will  accommodate  participating  vessels 
while  at  the  same  time  allowing  for  both 
vehicular  and  pedestrian  traffic  the 
opportunity  to  cross  the  bridges  during 
the  parade. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  and  no 
changes  were  made  to  this  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  the 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  uimecessary. 

While  this  rule  imposes  traffic 
restrictions  in  portions  of  the  Maumee 
River  diu-ing  the  events,  the  effect  of  this 
regulation  will  not  be  significant  for  the 
following  reasons:  The  regulated  areas, 
spectator  anchorages,  will  be  limited  in 
duration;  and  extensive  advance  notice 
will  be  made  to  the  maritime 
community  via  Local  Notice  to 
Mariners,  facsimile,  marine  safety 
information  broadcasts,  local  Port 
Operators  Group  meetings,  the  Internet, 
and  Toledo  area  newspapers  and  media. 
The  advance  notice  will  permit 
mariners  to  adjust  their  plans 
accordingly.  Additionally,  these 
regulated  areas  are  tailored  to  impose 
the  least  impact  on  maritime  interests 
without  compromising  safety. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  an  initial  review 
was  conducted  to  determine  whether 
this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

For  the  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(h)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

This  rule  will  eiffect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 


portions  of  Maumee  River  during 
various  times  on  July  16,  2003.  These 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  the 
Coast  Guard  will  notify  the  public  via 
mailings,  facsimiles.  Local  Notice  to 
I  Mariners,  marine  safety  information 
broadcasts,  local  Port  Operators  Group 
meetings,  the  media,  the  Internet,  and 
Toledo  area  newspapers.  In  addition, 
the  sponsoring  organization,  Huntington 
Toledo  Tall  Ships  2003,  plans  to 
announce  event  information  in  local 
newspapers,  pamphlets,  and  television 
and  radio  broadcasts.  This  advance 
notice  will  permit  mariners  to  adjust 
their  plans  accordingly.  Although  these 
regulations  will  apply  to  a  substantial 
portion  of  the  Port  of  Toledo,  areas  for 
viewing  the  Parade  of  Sail,  are  being 
established  to  maximize  the  use  of  the 
waterways  by  commercial  vessels  that 
usually  operate  in  the  affected  areas. 

If  you  think  that  your  businesses, 
organization,  or  governmental 
jm-isdiction  qualifies  as  a  small  entity 
and  believe  that  this  rule  would 
significantly  impact  them  may  submit  a 
comment  (see  ADDRESSES)  explaining 
why  they  think  they  qualify  and  how 
and  to  what  degree  this  rule  would 
economically  affect  them. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  the  Coast  Guard  aims  to  assist 
small  entities  in  imderstanding  this  rule 
so  that  they  can  bettfer  evaluate  its 
effetts  on  them  and  participate  in  the 
rulemaking.  If  this  rule  will  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact  ' 
Lieutenant  Herb  Oertli,  MSO  Toledo,  at 
(419)  418-6040. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federaUsm. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditm^,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biu-den. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  ihi$  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
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does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  figure  2-1, 
pciragraphs  34  (f,  g,  and  h)  of 
Commandant  Instruction  M16475.1C, 
this  proposed  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  written  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subiects  % 

'33  CFR  Part  100 

Marine  safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

33  CFR  Part  1 1 7 

Bridges. 

33  CFE  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  100,  117.  and  165  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236; 
Department  of  Homeland  Securitv  Delegation 
No.  0170.1. 

■  2.  Add  temporary  §  100.T09-208  to 
read  as  follows: 

§100.709-208    Rogulated  area,  Toledo  Tall 
Stiips  Parade  2003,  Port  of  Toledo,  OH. 

(a)  Definitions — (1)  Coast  Guard 
Patrol  Commander.  The  Coast  Guard 
'  Patrol  Commander  is  a  commissioned, 
warrant,  or  petty  officer  who  has  been 
designated  by  the  Commander.  U.S. 
Coast  Guard  Group  Detroit. 

(2)  Regulated  Area.  All  waters  of  the 
Maumee  River  between  a  line  drawn 
between  north-east /:orner  of  Grassy 
Island  at  41°42'24"  N,  083°26'48"  W  and 
the  south-west  comer  of  Spoil  area  at 
41°42'17''  N,  083°26'38"  W;  to  the 
downriver  side  of  the  Anthony  Wayne 
Bridge  at  mile  4.30  (NAD  83). 

Note  to  paragraph  (a)(2)  of  this  section: 

Mariners  are  cautioned  that  these  areas  being 
established  as  spectator  areas  have  not  been 
subject  to  any  special  survej'  or  inspection 
and  that  charts  may  not  show  all  obstructions 
or  the  shallowest  depths.  In  addition,  ■ 
substantial  currents  may  exist  in  these 
spectator  areas  and  not  all  portions  of  these 
areas  are  over  good  holding  ground.  Mariners 


are  advised  to  take  appropriate  precautions 
when  using  these  spectator  areas. 

(3)  Spectator  Vessel  Anchorage  Areas. 

(i)  Area  A.  All  waters  of  Maiunee 
River  south  of  Grassy  Island,  bounded 
by  the  following:  Beginning  at  41°41.56' 
N,  083°28.35'.  W;  then  south-east  to 
41°41.52'  N,  083°28.29'  W;  then  south- 
west to  41°41.18'  N.  083°28.73'  W;  then 
north-west  to  41°41.23'  N,  083°28.8'  W; 
then  back  to  the  beginning  (NAD  83). 

(ii)  Area  B.  All  waters  of  Maumee 
River  bounded  by  the  following: 
Beginning  at  41°41.06'  N,  083°29.04'  W; 
then  south-east  to  41°41.01'  N, 
083°28.96'  W;  then  south-west  to 
41°40.61'  N,  083°29.38'  W;  then  north- 
west to  41°40.661'  N,  083°  29.45'  W; 
then  back  to  the  begiiming  (NAD  83). 

(iii)  Area  C.  All  waters  of  the  Maumee 
River  bounded  by  the  following: 
Beginning  at  41°40.48'  N,  083°29.66'  W; 
then  south-east  to  41°40.43'  N, 
083°29.56'  W;  then  south-west  to 
41°40.18'  N,  083°29.89'  W;  then  north- 
west to  41^40.24'  N,  083°29.98'  W;  then 
back  to  the  beginning  (NAD  83).    ^ 

(iv)  Area  D.  All  waters  of  the  Maumee 
River  bounded  by  the  following: 
Beginning  at  41°39.22'  N,  083°31.51'  W; 
then  south-east  to  41°39.16'  N, 
083°31.45'  W;  then  south-west  to 
41°39.09'  N.  083°31.58'  W  then  north- 
west to  41°39.14'  N,  083°31.63'  W;  then 
back  to  the  of  beginning  (NAD  83). 

(b)  Special  Local  Regulations.  (1) 
Except  for  vessels  officially 
participating  in  the  Toledo  Tall  Ships 
Parade  2003,  or  those  vessels  in 
designated  spectator  areas,  no  person  or 
vessel  may  enter  or  remain  in  the 
regulated  area  without  the  permission  of 
the  Coast  Guard  Patrol  Conunander.  ' 

(2)  Vessels  in  any  spectator  area  shall 
proceed  at  no  wake  speeds  not  to  exceed 
five  miles  per  hour,  unless  otherwise 
authorized  by  the  Captain  of  the  Port. 

(3)  Vessel  operators  shall  comply  with 
the  instructions  of  on-scene  Coast  Guard 
patrol  personnel. 

(4)  After  completion  of  the  Parade  of 
Sail  on  July  16,  2003,  vessel  operators 
within  the  Regulated  Area  are 
prohibited  from  passing  outbound 
patrol  vessels  showing  blue  lights. 

(5)  Anchorage  Area  D,  in  paragraph 
(a)(3)(iv)  of  this  section,  is  restricted  for 
the  use  of  those  vessels  officially 
participating  in  Parade  of  Sail  Toledo 
2003  activities.  No  other  vessels  will  be 
permitted  in  Spectator  Area  D  witJiout 
permission  of  the  Captain  of  the  Port. 

(6)  Vessels,  except  emergency,  law 
enforcement,  and  those  authorized  by 
the  Captain  of  the  Port,  may  not  transit 
through  the  Regulated  Area. 

(7)  Vessels  must  vacate  all  spectator 
areas  after  the  termination  of  the 
effective  period  for  this  regulation. 


(8)  Vessels  must  mark  with  an 
identifiable  buoy  any  anchors,  which 
have  been  fouled  on  obstructions  if  such 
anchors  cannot  be  fi-eed  or  raised. 

(9)  Vessels  that  would  like  to  view  the 
tall  ship  events  occurring  in  Maumee 
Bay  prior  to  the  tall  ships  entering  the     » 
Maiunee  River  must  use  Spectator  Area 
A. 

(10)  Vessels  are  not  to  be  left 
unattended  in  any  spectator  area  at  any 
time. 

(11)  Vessels  are  prohibited  bom 
securing  to  or  tying  off  to  any  buoyor 
any  other  vessel  within  any  spectator 
area. 

(12)  Vessels  shoidd  maintain  at  least 
twenty  (20)  feet  of  clearance  if 
maneuvering  between  anchored  vessels. 

(13)  Vessels  are  prohibited  from 
blocking  access  to  any  designated 
emergency  medical  evacuation  areas. 

(c)  Effective' period.  This  rule  is 
effective  from  9  a.m.  July  16,  2003  until 
5  p.m.  on  July  20.  This  section  will  be 
enforced  from  9  a.m.  until  7  p.m.  on 
July  16,  2003. 

PART  1 1 7— OR  AWBRIDGE 
OPERATION  REGULATIONS 

■  3.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  33  CFR  1.05-l(g); 
Section  117.255  also  issued  under  authority 
of  Pub.  L.  102-587.  106  Stat.  5039; 
Department  of  Homeland  Security  Delegation 
No.  0170.1. 

■  4.  From  12  p.m.  until  3:30  p.m., 
Wednesday,  July  16,  2003,  suspend 

§  117.855.  and  add  temporary  §  117.856 
to  read  as  follows: 

§  1 1 7.856    Maumee  River. 

(a)  The  draws  of  the  CSX 
Transportation  railroad  bridge,  mile 
1.07,  Norfolk  Southern  railroad  bridge, 
mile  1.80,  Craig  Memorial  highway 
bridge,  mile  3.30.  and  the  Martin  Luther 
King  Memorial  Bridge  (a.k.a.  Cherry 
Street  highway  Bridge),  mile  4.30,  will 
open  from  12  p.m.  until  1:30  p.m.  and 
then  again  from  2  p.m.  until  3:30  p.m. 

(b)  The  draw  of  the  Norfolk  Southern 
raifroad  bridge,  mile  5.76,  shall  open  on 
signal. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  5.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1.  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  6.  Add  temporary  §  165.T09-208  to 
read  as  follows:  i 
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§  1  $5.T09-208    Regulated  Navigation  Area; 
Toledo  Tall  Ships  2003,  Toledo,  Ohio. 

(a)  Regulated  navigation  area.  (1) 
Location.  All  waters  of  Maiunee  River 
between  the  downriver  side  of  the 
Anthony  Wayne  Memorial  Bridge  (mile 
5.16)  and  the  upriver  side  of  the  Martin 
Luther  King  Jr.  Bridge  (a.k.a  Cherry 
Street  Bridge)(mile  4.3). 

(2)  Enforcement  period.  This  rule  is 
effective  from  9  a.m.  on  July  16,  2003 
until  5  p.m.  on  July  20,  2003.  This 
section  will  be  enforced  from  5  p.m.  on 
July  16,  2003  until  5  p.m.  on  July  20, 
2003. 

(b)  Special  regulations.  Vessels  within 
the  RNA  shall  not  exceed  5  miles  per 
hour  or  shall  proceed  at  no-wake  speed, 
which  ever  is  slower.  Vessels  within  the 
RNA  shall  not  pass  within  20  feet  of  a 
moored  tall  ship.  Vessels  within  the 
RNA  must  adhere  to  the  direction  of  the 
Patrol  Commander  or  other  official 
patrol  craft. 

Efeted:  July  7,  2003. 
Ronald  F.  Silva, 

Rear  Admiral,  Coast  Guard  Commander, 
Ninth  Coast  Guard  District. 
(FR  Doc.  03-17985  Filed  7-16-03;  8:45  am) 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

'  33  CFR  Parts  110  and  165 

[CGD09-03-207] 

RIN  1625-AA01 
RIN  162S-AA00 

Tall  Ships  2003,  Navy  Pier,  Chicago,  IL, 
July  30-August  4,  2003 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
estabUshing  a  temporary  regulated 
navigation  area  (RNA),  a  moving  safety 
zone  and  temporarily  suspending  two 
anchorage  areas  encompassed  by  the 
RNA  for  the  2003  Tall  Ships  Challenge. 
These  regulations  are  necessary  to 
control  vessel  traffic  in  the  immediate 
vicinity  for  the  protection  of  both 
participant  and  spectator  vessels  during 
the  2003  Tall  Ships  Challenge  and 
Parade  of  Ships.  These  regulations  are 
intended  to  restrict  vessel  traffic  in  a 
portion  of  Lake  Michigan  in  the  vicinity 
of  Chicago  Harbor  for  the  duration  of  the 
event. 

DATES:  This  rule  is  effective  from  10 
a.m.  on  July  30,  2003  through  5  p.m. 
August  3,  2003. 


ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,~are  part  of 
docket  CGD09-03-207  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago, 
215  W.  83rd  Street,  Suite  D,  Burr  Ridge, 
IL  60527,  between  8  a.m.  and  4  p.m. 
Monday  through  Friday,  except  federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse,  MSO 
Chicago,  at  (630)  986-2155. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  20,  2003,  we  pubUshed  a 
notice  of  proposed  rule  making  (NPRM) 
entitled  Tall  Ships  2003,  Navy  Pier, 
Lake  Michigan,  Chicago,  IL  in  the 
Federal  Register  (68  FR  27501).  We  did 
not  receive  any  letters  commenting  on 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

Delaying  the  effective  date  of  this  nUe 
would  be  contrary  to  the  public  interest 
of  ensiuing  the  safety  of  spectators  and 
vessels  during  this  event  and  inunediate 
action  is  necessary  to  prevent  possible 
loss  of  life  or  property.  The  Coast  Guard 
has  not  received  any  complaints  or 
negative  comments  with  regard  to  this 
event.  ' 

Background  and  Purpose 

During  the  Chicago  Tall  Ships  event, 
tall  ships  will  be  participating  in  a  Tall 
Ships  Parade  and  then  mooring  in 
Chicago  harbor  and  in  the  Chicago 
River.  A  Regulated  navigation  area 
(RNA)  will  be  established  that 
encompasses  portions  of  both  the 
Chicago  Harbor  as  well  as  the  Chicago 
River  to  protect  those  boarding  the  tall 
ships  as  well  as  spectator  vessels  from 
vessels  transiting  at  excessive  speeds 
creating  large  wakes,  and  also  to  prevent 
obstructed  waterways.  The  RNA  will  be 
established  on  July  30,  2003  and 
terminate  on  August  3,  2003  after  all  the 
tall  ships  have  departed  the  area. 

A  moving  safety  zone  will  be 
established  around  those  vessels 
officially  participating  in  the  Tall  Ships 
Parade  of  Ships.  The  Parade  of  Ships  is 
the  start  of  the  Tall  Ships  2003  in 
Chicago,  Illinois  and  a  large  niunber  of 
spectator  vessels  are  expected.  The 
parade  will  include  approximately  20  to 
30  tall  ships  and  will  take  place  starting 
on  the  morning  of  July  30,  2003-  imtil 
the  evening  of  July  30,  2003. 


Discussion  of  Comments  and  Changes 

No  comments  were  received  and  no 
changes  were  made  to  this  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(0  of 
Executive  Order  12866  on  Regulatory 
Plaiming  and  Review  and  therefore  does 
not  require  an  assessment  of  potential 
costs  and  benefits  under  section  6(a)(3) 
of  that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  this  rule 
under  that  Order.  It  is  non-significant 
under  Department  of  Homeland 
Security  regulatory  policies  and 
"procedures.  We  expect  the  economic 
impact  of  this  nUe  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
poUcies  and  procedures  of  DHS  is 
unnecessary.  This  finding  is  based  on" 
the  minimal  time  that  vessels  will  be 
restricted  from  the  zone. 

Small  Entities 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  has 
determined  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenunental  jiirisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  final  rule  would 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  This  final  rule  would  affect  the 
following  entities,  some  of  which  might 
be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  an  activated 
safety  zone.  The  safety  zone  and 
suspended  anchorage  area  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  Vessel  traffic 
can  safely  pass  outside  the  proposed 
safety  zone  during  the  event.  Traffic 
would  be  allowed  to  pass  through  the 
safety  zone  only  with  the  permission  of 
the  Captain  of  die  Port  or  his  on  scene 
representative  which  will  be  the  Patrol 
Commander.  In  addition,  before  the 
effective  period,  the  Coast  Guard  would 
issue  maritime  advisories  widely 
available  to  users  who  might  be  in  the 
affected  area. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  quahfies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
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ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
and  participate  in  the  rulemaking 
process.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
MSO  Chicago  [see  ADDRESSES.) 

Collection  of  Information 

This  final  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandateis  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  state,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  final  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  final  rule  would  riot  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionedly  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  final  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  final  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 


significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govemments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that,  under  figtue  2-1 , 
paragraph  32(g)  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  dociunentation. 
A  written  categorical  exclusion 
determination  is  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 

33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  parts  110  and  165  as  follows: 

PART  110— ANCHORAGE 
REGULATIONS 

■  1 .  The  authority  citation  for  part  110 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  471, 1221  through 
1236,  2030,  2035,  2071;  33  CFR  1.05-l(g), 
and  Department  of  Homeland  Security  No. 
0170. 

§110.205    [Suspended] 

■  2.  From  10:30  a.m.  (local  time)  on  July 
30,  2003  until  8  p.m.  (local  time)  on 
August  3,  2003,  §  110.205(a)(1)  and  (a)(2) 
are  temporarily  suspended. 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  70:  50  U.S.C.  191,  195;  33  CFR  1.05- 
1(g),  6.04-1,  6.04-6  and  160.5;  Pub.  L.  107- 
295, 116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

■  4.  Add  §  165.T09-207  to  read  as 
follows: 

§  1 65.T09-207    Tall  Ships  2003,  Navy  Pier, 
Lalte  Michigan,  Chicago,  IL. 

(a)  Regulated  navigation  area. 

(1)  Location.  The  following  is  a 
regulated  navigation  area:  starting  at  the 
Southeast  Guide  Wall  light  at 
41°53'17.76''  N,  87°36'09.110"  W;  then 
south  south-easterly  to  41°52'48''  N. 
087°36'08''  W;  then  east  to  the  southern 
most  end  of  the  outer  Chicago  Harbor 
break  wall  at  41°52'48''  N.  087°35'26''  W; 
then  north  following  the  outer  Chicago 
Harbor  break  wall  to  41°54'11"  N, 
087°36'29''  W;  then  southwest  to  the 
north-eastern  tip  of  the  Central  District 
Filtration  Plant;  then  to  the  southeastern 
tip  of  the  Central  Filtration  Plant;  then 
to  the  north-east  comer  of  the  Navy  Pier; 
then  following  the  shoreline  and/or 
seawall,  including  up  the  Chicago  River 
to  the  eastern  side  of  the  Michigan 
Avenue  bridge,  back  to  the  point  of 
origin  (NAD  83). 

(2)  Enforcement  period.  This  section 
is  effective  from  10  a.m.  on  Wednesday, 
July  30,  2003  through  5  p.m.  on  Sunday. 
August  3,  2003.  The  section  will  be 
enforced  from  8  p.m.  on  Wednesday, 
July  30,  2003  until  5  p.m.  on  Simday, 
August  3,  2003. 

(3)  Special  regulations.  Vessels  within 
the  RNA  shall  not  exceed  5  miles  per 
hour  or  shall  proceed  at  no-wake  speed, 
which  ever  is  slower.  Vessels  within  the 
RNA  shall  not  pass  within  20  feet  of  a 
moored  tall  ship.  Vessels  within  the 
RNA  must  adhere  to  the  direction  of  the 
Patrol  Commander  or  other  official 
patrol  craft. 

(b)  Safety  zone.  (1)  Location.  The 
following  is  a  moving  safety  zone:  All 
navigable  waters  100  yards  ahead  of  the 
first  official  parade  vessel,  50  yards 
abeam  of  each  parade  vessel,  and  50 
yards  astern  of  the  last  vessel  in  the 
parade  between  the  muster  point  at 
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42°03'24''  N,  087°38'20.4''  W  until  each 
official  parade  vessel  is  moored  (NAD 
83). 

(2)  Enforcement  period.  This  rule  is 
effective  from  10  a.m.  on  Wednesday, 
July  30.  2003  through  5  p.m.  on  Sunday. 
August  3.  2003.  This  section  will  be 
enforced  from  10  a.m.  until  8  p.m.,  or 
until  the  last  tall  ship  is  moored,  on 
Wednesday,  July  30,  2003. 

(c)  Regulations.  (1)  All  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on  scene 
patrol  personnel.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  being  hailed  by  a 
U.S.  Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  shall  proceed  as  directed.  U.S. 
Coast  Guard  Auxiliary,  representatives 
of  the  event  organizer,  and  local  or  state 
officials  may  be  present  to  inform  vessel 
operators  of  this  regulation  and  other 
applicable- laws. 

(2)  Most  of  the  locations  are  outside 
of  navigation  channels  and  will  not 
adversely  affect  shipping.  In  cases 
where  shipping  is  aifected,  commercial 
vessels  may  request  permission  from  the 
Captain  of  the  Port,  Chicago  to  transit 
the  safety  zone.  Approval  in  such  cases 
will  be  case-by-case.  Requests  must  be 
made  in  advance  and  approved  by  the 
Captain  of  the  Port  or  his  designated  on- 
scene  representative.  The  Captain  of  the 
Port,  Chicago  or  his  designated  on-scene 
representative  may  be  contacted  on 
Channel  16,  VHF-FM. 

Dated:  July  7,  2003. 

Ronald  F.  Silva, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Mnfi/i  Coast  Guard  District. 

[FR  Doc.  03-18117  Filed  7-16-03;  8:45  ami 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  San  Francisco  Bay  03-019] 

RIN  1625-AAOO 

Safety  Zone;  Sacramento  River, 
Sacramento,  CA 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone 
within  the  navigable  waters  of  the 
Sacramento  River.  Sacramento.  CA,  for 
a  wqter  festival  that  includes  high-speed 


boat  exhibitions,  water  safety 
demonstrations,  and  other  water-skiing 
and  wake-boarding  demonstrations  that 
will  take  place  on  the  Sacramento  River 
between  the  mouth  of  the  American 
River  and  the  entrance  to  the  Miller 
Park  Marina  along  the  Sacramento 
waterfront.  This  safety  zone  is  necessary 
to  protect  the  racing  boat  operators, 
water  safety  demonstration  participants, 
other  event  participants,  spectators,  and 
vessels  and  other  property  from  the 
hazards  associated  with  the  water 
festival  activities.  Persons  and  vessels 
are  prohibited  from  entering  into, 
transiting  through,  or  anchoring  within 
this  safety  zone  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  9  a.m. 
(PDT)  oil  July  19,  2003  through  5:30 
p.m.  (PDT)  on  July  20,  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
the  docket  [COTP  San  Francisco  Bay 
03-019)  and  are  available  for  inspection 
or  copying  at  Coast  Guard  Marine  Safety 
Office  San  Francisco  Bay,  Coast  Guard 
Island,  Alameda,  California,  94501, 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Doug  L.  Ebbers,  U.S.  Coast 
Guard  Marine  Safety  Office  San 
Francisco  Bay,  at  (510)  437-3073. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553{b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Due  to  the 
complex  coordination  involved  in 
planning  the  festival,  major  planning 
components  of  the  Sacramento  Bridge  to 
Bridge  Water  Festival  were  only 
recently  completed,  and  the  logistical 
details  surrounding  the  boat  races  and 
water  safety  demonstrations  were  not 
finalized  and  presented  to  the  Coast 
Guard  in  time  to  draft  and  publish  an 
NPRM.  As  such  the  event  would  occin 
before  the  rulemaking  process  was 
complete.  Any  delay  in  implementing 
this  rule  would  be  contrary  to  the  public 
interest  since  inunediate  action  is 
necessary  to  temporarily  close  the  area 
in  order  to  protect  the  maritime  public 
from  the  hazards  associated  with  these 
boat  races,  water-skiing  demonstrations 
and  aircraft  demonstrations,  which  are 
intended  for  public  entertaiiunent. 

For  the  same  reasons  stated  above, 
under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 


making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

Background  and  Purpose 

The  Sacramento  Convention  & 
Visitors  Bureau  is  sponsoring  the 
Sacramento  Bridge  to  Bridge  Water 
Festival  on  July  19  and  20,  2003,  an 
event  involving  aircraft  and  boat  water 
safety  demonstrations,  high-speed  boat 
races,  and  other  water-borne 
demonstrations  of  short  duration.  This 
safety  zone  is  necessary  to  protect  the 
spectators  along  with  vessels  and  other 
property  from  the  hazards  associated 
with  the  event.  This  temporary  safety 
zone  will  consist  of  the  navigable  waters 
of  the  Sacramento  River  between  the 
Pioneer  Bridge  and  the  mouth  of  the  . 
American  River.  The  Coast  Guard  has 
granted  the  Sacramento  Convention  & 
Visitors  Bureau  a  marine  event  permit 
for  this  event. 

Discussion  of  Rule 

The  following  area  will  constitute  a 
temporary  safety  zone:  All  navigable 
waters  of  the  Sacramento  River  in  an 
area  four  thousand  yards  by  two 
hundred  yards  bounded  by  the 
following  positions:  38°35'49.0''  N, 
121°30'30.0''  W;  thence  to  38''35'49.0''  N, 
121°30'23.0''  W;  thence  to  38°33'40.0''  N, 
121°30'59.0''  W;  thence  to  38°33'46.0"'  Ni 
121°31'11.0'' W;  thence  returning  to  the 
point  of  origin  (NAD  83).  Entry  into, 
transit  through  or  anchoring  within  the 
safety  zone  is  prohibited,  imless 
authorized  by  the  Captain  of  the  Port,  or 
his  designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  safety  zone  does  restrict 
boating  traffic  within  the  Sacramento 
River,  the  effect  of  this  regulAion  will 
not  be  significant  as  the  safety  zone  will 
be  short  in  duration. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
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organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  For  the 
same  reasons  set  forth  in  the  above 
Regidatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  is  not  expected  to  have  a  significant 
economic  impact  on  any  substantial 
number  of  entities,  regardless  of  their 
size. 

This  safety  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
although  the  safety  zone  will  occupy 
most  of  the  width  of  the  river  at  that 
point,  the  Patrol  Commander  of  the 
event  will  open  it  up  from 
approximately  12:15  p.m.  to  12:45  p.m. 
on  each  of  the  two  days  to  allow  vessel 
traffic  to  pass  through.  In  addition,  most 
of  the  vessels  in  that  area  will  be 
participating  in  the  event,  so  the  impact 
will  be  at  a  minimum. 

Assistance  For  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees, 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 


impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  luider 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 


likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  imder 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation  because  we  are 
establishing  a  safety  zone. 

An  "Environmental  Analysis 
Checklist"  and  a  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Seciuity  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  From  9  a.m.  on  July  19,  2003  through 
5:30  p.m.  on  July  20,  2003  add 

§  1 65. Tl  1-091  to  read  as  follows: 

§  1 65.T1 1  -091    Safety  Zone:  Sacramento 
River,  Sacramento,  CA. 

(a)  Location.  The  following  area  is 
designated  as  a  safety  zone:  an  area 
which  is  four  thousand  yards  by  two 
hundred  yards  and  which  will  be 
boiuided  by  the  following  positions: 
38°35'49.0''  N,  121''30'30.0''  W;  thence  to 
38°35'49.0"  N,  121°30'23.0''  W:  thence  to 
38°33'40.0''  N,  121°30'59.0''  W;  thence  to 
38°33'46.0'' N,  121°31'11.0'' W;  Uience 
returning  to  the  point  of  origin  (NAD 
83). 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  into,  transit  through, 
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or  anchoring  within  this  zone  by  all 
vessels  is  prohibited,  unless  authorized 
by  the  Captain  of  the  Port,  or  a 
designated  representative  thereof. 

(2)  Persons  desiring  to  transit  the  area 
of  the  safety  zone  may  contact  the  Patrol 
Commander  on  VHF-FM  channel  83,  or 
the  Captain  of  the  Port  at  telephone 
number  510-437-3073  or  on  VHF-FM 
channel  16  (156.8  Mhz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  designated  representative. 

(c)  Enforcement.  AD  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Coast  Guard  Captain 
of  the  Port  or  the  designated  on-scene 
patrol  personnel.  Patrol  personnel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard 
onboard  Coast  Guard,  Coast  Guard 
Auxiliary,  local,  state,  and  federal  law 
enforcement  vessels.  Upon  being  hailed 
by  U.S.  Coast  Guard  patrol  persoimel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

(d)  Effective  period.  This  section  will 
be  enforced  from  9  a.m.  to  5:30  p.m. 
(PDT)  on  July  19  and  20,  2003.  If  the 
event  concludes  prior  to  the  scheduled 
termination  time,  the  Captain  of  the  Port 
will  cease  enforcement  of  the  safety 
zone  and  will  announce  that  fact  via 
Broadcast  Notice  to  Mariners. 

Dated:  July  9,  2003. 
Steven  J.  Boyle, 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port,  San  Francisco  Bay, 
California. 

[FR  Doc.  03-17983  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coa^  Guard 

33  CFR  Part  165 

[CGD1 3-03-01 3] 

RIN  1625-AAOO  (Formerly  RIN  2115-AA97) 

Safety  Zone;  Fireworks  Display, 
Columbia  River,  Astoria,  OR 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  waters 
of  the  Columbia  River  in  the  vicinity  of 
Astoria,  Oregon.  The  Captain  of  the 
Port,  Portland,  Oregon,  is  taking  this 
action  to  safeguard  watercraft  and  their 
occupants  from  safety  hazards 


associated  with  the  fireworks  display. 

Entry  into  this  safety  zone  is  prohibited 

unless  authorized  by  the  Captain  of  the 

Port. 

DATES:  This  rule  is  effective  July  17, 

2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD13-03-013]  and  are 
available  for  inspection  or  copying  at 
USCG  MSO/Group  Portland  6767  N. 
Basin  Ave,  Portland.  Oregon  97217 
between  7  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Tad 
Drozdowski,  Operations  Department,  at 
(503) 240-9370. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Inibrmation 

On  June  6,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Safety  Zone;  Fireworks  Display, 
Coliunbia  River,  Astoria,  Oregon  in  the 
Federal  Register  (68  FR  109).  We 
received  no  letters  commenting  on  the 
proposed  rule.  No  public  hearing  was 
requested,  and  none  was  held. 

Background  and  Purpose 

_  The  Coast  Guard  is  establishing  a 
temporary  safety  zone  to  allow  a  safe 
fireworks  display.  This  event  may  result 
in  a  number  of  vessels  congregating  near 
the  fireworks  launching  barge.  The 
safety  zone  is  needed  to  protect 
watercraft  and  their  occupants  from 
safety  hazards  associated  with  the 
fireworks  display. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  from  the 
public  regarding  this  proposed  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  the  regulatory  policies  and 
procedures  of  DHS  is  uimecessary.  This 
expectation  is  based  on  the  fact  that  the 
regulated  area  estabUsbed  by  the 
regulation  will  encompass  less  than  one 
mile  of  the  Columbia  River  for  a  period 


of  only  one  hoiu-  at  night,  annually, 
when  vessel  traffic  is  low. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  ^n  the  Federal 
Register.  Waiting  30  days  for  this  rule 
to  be  effective  is  contrary  to  the  public 
interest.  Due  to  the  complex  planning 
and  coordination  of  the  event  in  2003, 
the  event  sponsor  was  unable  to  provide 
the  Coast  Guard  with  notice  of  details  of 
this  year's  event  in  time  to  allow  for 
notice  and  comment  and  a  30-day 
waiting  period  prior  to  the  effective  date 
after  publication.  Since  immediate 
action  is  necessary  to  ensure  the  safety 
of  vessels  and  spectators  gathered  in  the 
vicinity  of  the  fireworks  launching 
barge,  it  is  in  the  public  interest  to  make 
the  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  nde  woidd  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
°  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  o{>erators  of 
vessels  intending  to  transit  a  portion  of 
the  Columbia  River  irom  9:30  p.m.  to 
10:30  p.m.  on  the  second  Saturday  in 
August,  annually.  This  safety  zone  will 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons.  This  rule  will 
be  in  effect  for  only  one  hour  in  the 
evening  when  vessel  traffic  is  low. 
Traffic  will  be  allowed  to  pass  through 
the  zone  with  the  permission  of  the 
Captain  of  the  Port  or  his  designated 
representatives  on  scene,  if  safe  to  do  so. 
Because  the  impacts  of  this  rule  are 
expected  to  be  so  minimal,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  that  this  final  rule  will  not 
have  a  significant  econonuc  impact  on 
a  substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
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in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process,  kequest  for  comments  and 
assistance  was  published  in  the  notice 
of  proposed  rulemaking  for  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulator}.'  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
.  1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infoniiation 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  Stale  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenunents, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  emd  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energj-  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

.Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  {34)(g),  of  the 
Instruction,  from  further  environmental 
documentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
.  are  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 


■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  1126,  1231;  46  U.S.C. 
chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g).  6.04-1.  6.04-6  and  160.5;  Pub.  L. 
107-295. 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Section  165.1316  is  added  to  read  as 
follows: 

§  165.1316    Safety  Zone;  Columbia  River, 
Astoria,  Oregon. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Colimibia 
River  at  Astoria,  Oregon  enclosed  by  the 
following  points:  North  from  the  Oregon 
shoreline  at  123°49'36''  West  to 
46°11'51'' North  thence  east  to 
123°48'53''  West  thence  south  to  the 
Oregon  shoreline  and  finally  westerly 
along  the  Oregon  shoreline  to  the  point 
of  origin. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  no  person  or  vessel  may  enter 
or  remain  in  this  zone  unless  audiorized 
by  the  Captain  or  the  Port  or  his 
designated  representatives. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 

(d)  Enforcement  period.  This  section 
will  normally  be  enforced  on  the  second 
Saturday  of  August  from  9:30  p.m. 
(PDT)  to  10:30  p.m.  (PDT). 
Announcement  of  enforcement  periods 
may  be  made  by  the  methods  described 
in  33  CFR  165.7,  or  any  other  reasonable 
method. 

Dated:  July  8.  2003. 

Paul  D.  lewell. 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port. 

[PR  Doc.  03-18119  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  4910-1 S-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  22 

[WT  Doclcet  No.  97-112,  CC  Docket  No.  90- 
6;  FCC  03-130] 

Public  Mobile  Services 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  resolves  petitions  for 
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reconsideration  filed  against  the  Report 
and  Order  in  WT  Docket  No.  97-112 
and  CC  Docket  No.  90-6,  in  which  the 
Commission  modified  rules  affecting 
cellular  service  in  the  Gulf  of  Mexico. 
The  Commission  reinstates  certain  co- 
location  applications  that  were 
inadvertently  dismissed  pursuant  to  the 
Gulf  Report  and  Order,  and  modifies 
§  22.912  of  the  Commission's  rules  to 
clarify  that  land-based  cellular  carriers 
are  precluded  from  extending  their 
service  area  boundaries  into  any  part  of 
the  Gulf  of  Mexico  Exclusive  Zone 
without  the  applicable  Gulf  carrier's 
consent.  The  Commission  also  affirms 
that  the  market  boundaries  of  Personal 
Communications  Service  (PCS) 
licemsees  adjacent  to  the  Gulf  of  Mexico 
are  co-extensive  with  county 
boimdaries. 

DATES:  Effective  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Noel  or  Linda  Chang,  Wireless 
Telecommunications  Biu^au,  at  (202) 
418-0620. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration,  in  WT  Docket  97-112 
and  CC  Docket  No.  90-6,  FCC  03-130, 
adopted  June  10,  2003,  and  released 
June  27,  2003.  The  full  text  of  the  Order 
on  Reconsideration  is  available  for 
public  inspection  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  445  12th  St.,  SW., 
Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  may  be  purchased 
from  the  Commission's  duplicating 
contractor:  Qualex  International,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  at  qualexint@aol.com. 

Synopsis  of  Order  on 
Reconsideration 

I.  Background 

1.  In  January  2002.  the  Commission 
releksed  a  Report  and  Order  in  WT 
Docket  No.  97-1 12  and  CC  Docket  90- 
6  {Gulf  Report  and  Order),  in  which  it 
established  a  comprehensive  regulatory 
scheme  for  the  Gulf  of  Mexico  designed 
to  facilitate  the  provision  of  cellular 
service  to  unserved  areas  of  the  Gulf 
region  and  resolve  operational  conflicts 
between  Gulf  and  land  carriers,  while 
minimizing  the  disturbance  to  existing 
operations  and  contractual 
relationships.  See  Cellular  Service  and 
Other  Commercial  Mobile  Radio 
Services  in  the  Gulf  of  Mexico,  WT 
Docket  No.  97-112,  Amendment  of  Part 
22  of  the  Commission's  Rules  to  Provide 
for  Filing  and  Processing  of 
Applications  for  Unserved  Areas  in  the 
Cellular  Service  and  to  Modify  Other 


Cellular  Rules,  CC  Docket  No.  97-112, 
Report  and  Order,  67  FR  9596  (March  4, 
2002)  [Gulf  Report  and  Order].  As  part 
of  this  licensing  scheme,  the 
Commission  adopted  a  bifurcated 
approach  for  the  Gulf  that  reflected  the 
differences  ,in  deployment  of  cellular 
service  ui  the  Eastern  Gulf  and  the 
Western  GiUf.  The  Commission 
determined  that  the  entirety  of  the 
Western  Gulf  would  be  included  within 
the  Gulf  of  Mexico  Exclusive  Zone 
(GMEZ)  in  which  the  Gulf  carriers 
would  not  be  subject  to  use-or-lose 
rules,  but  would  have  full  flexibility  to 
build,  relocate,  modify  and  remove 
offshore  facilities  without  any  impact  on 
their  rights  to  provide  service  to 
"imserved"  areas.  In  the  Eastern  Gulf, 
the  lack  of  offshore  cellular  deployment 
led  the  Commission  to  designate  a  Gulf 
of  Mexico  Coastal  Zone  (GMCZ) 
extending  from  the  shoreline  seaward 
twelve  nautical  miles,  in  which 
unserved  area  licensing  rules  would 
apply,  while  the  remainder  of  the 
Eastern  Gulf  was  included  in  the  GMEZ, 
giving  Gulf  carriers  full  flexibility  to 
operate  beyond  the  twelve  nautical  mile 
limit. 

2.  By  using  the  existing  rules  as  the 
basis  for  its  decision  in  the  Western 
Gulf,  the  Commission  reaffirmed  the 
coastline  as  the  legal  demarcation  line 
for  the  Western  Gulf  separating  the 
service  areas  of  Gulf  and  land-based 
cellular  carriers.  The  Gulf  Report  and 
Order  continued  to  bar  land-based 
carriers  from  extending  Iheir  service 
area  boundaries  (SABs)  over  any  portion 
of  the  Western  Gulf  without  the  consent 
of  the  relevant  Gulf  carrier,  regardless  of 
whether  the  Gulf  carrier  is  serving  that 
portion  of  the  Gulf  from  an  offshore  site. 
Conversely,  the  Gulf  carriers  are 
prohibited  in  the  Western  Gulf  from 
extending  contours  over  land  that 
would  encroach  on  areas  served  by 
land-based  carriers,  absent  consent.  The 
Commission  also  determined  that 
because  of  the  different  propagation 
characteristics  of  radio  signals 
transmitted  over  land  and  water,  it 
would  continue  to  use  different 
formulas  to  determine  the  SABs  of  land 
and  water-based  sites.  Accordingly,  the 
Commission  retained  the  rule  that 
determined  the  reliable  service  area  of 
Gulf-based  sites  using  a  28  dBuV/m 
contour,  while  using  a  32  dBuV/m 
contour  to  determine  the  reliable  service 
area  of  land-based  sites. 

3.  The  Gulf  Report  and  Order  also 
addressed  the  issue  of  non-cellular 
commercial  mobile  radio  services 
(CMRS)  services  in  the  Gulf.  The 
Commission  declined  to  create  a  Gulf 
licensing  area  for  non-cellular  services, 
noting  the  lack  of  support  for  this 


alternative  in  the  record.  However,  the 
Commission  clarified  that  in  CMRS 
services  that  do  not  have  a  separately 
licensed  Gulf  market,  licensees  serving 
areas  adjacent  to  the  Gulf  of  Mexico 
were  entitled  to  extend  their  coverage 
offshore.  Because  most  non-cellular 
services  use  licensing  areas  based  on 
county  boundaries,  which  typically 
extend  a  specified  distance  over  water 
pursuant  to  state  law.  the  Gulf  Report 
and  Order  clarified  that  such 
Conunission  licensing  areas  were  co- 
extensive with  county  boundaries.  The 
Gulf  Report  and  Order  also  stated  that 
licensees  could  extend  service  further 
into  the  Gulf  on  a  secondary  basis, 
provided  they  did  not  cause  interference 
to  others. 

n.  Discussion 

A.  Two-Formula  Approach 

4.  Petroleum  Communications,  Inc. 
(PetroCom)  contends  that  the 
Commission's  decision  to  continue 
using  different  formulas  to  determine 
the  SABs  of  land  and  Gulf-based 
transmitters  gives  land-based  carriers  a 
signal  strength  advantage  over  Gulf 
carriers,  thereby  enabling  land-based 
carriers  to  encroach  into  the  Gulf  and 
captuire  water-based  cellular  traffic. 
PetroCom  maintains  that  either  Gulf 
carriers  should  be  entitled  to  use  the  32 
dB^V/m  land-based  formula  to 
determine  their  predicted  signal 
strength  at  the  coastal  boundary,  or 
alternatively  that  the  28  dBjiV/m  water- 
based  formula  should  be  used  by  land- 
based  as  well  as  Gulf  carriers.  PetroCom 
also  asserts  that  the  Commission's 
adoption  of  the  two-formula  approach 
lacks  adequate  basis  in  the  record  and 
is  procedurally  flawed. 

5.  The  Commission  afiirms  its 
decision  to  use  the  two-formula 
approach  in  calculating  service  area 
contours  for  land-based  and  Gulf 
carriers.  This  approach  recognizes  a 
basic  fact  of  signal  propagation:  due  to 
the  absence  of  path  obstructions  and 
typically  quieter  RF  environment,  a 
signal  transmitted  over  water  is  likely  to 
be  stronger  than  a  signal  transmitted 
over  land  at  the  equivalent  distance 
from  the  transmitter.  The.32  dB^V/m 
land-based  formula  incorporates  factors 
that  typically  affect  propagation  of 
signals  over  land,  such  as  rolling  terrain. 
The  land  formula  also  assumes  a  noisier 
environment  and  that  the  subscriber 
will  be  using  a  mobile  handset  near 
ground  level.  On  the  other  hand, 
assumptions  factored  into  the  28 
dBuV/m  water  formula  are  quite 
different.  The  water  formula  assumes 
that  a  signal  in  the  Gulf  will  not  have 
the  same  path  obstructions  encoimtered 
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by  radio  signals  over  land.  The  water 
formula  does  not  factor  in  rolling 
terrain,  presumes  a  quieter  noise 
environment,  and  also  takes  into 
account  the  different  characteristics  of 
water-borne  cellular  receivers,  which 
are  typically  mast-mounted  and 
therefore  able  to  receive  a  signal  at  a 
greater  distance  from  the  transmitter. 
Thus,  the  water  formula  assumes  that 
the  typical  Gulf  subscriber  operating  on 
a  boat  or  drilling  platform  will  have  a 
receive  unit  with  a  mast-mounted 
antenna  at  a  height  of  approximately  30 
feet. 

6.  Indeed,  using  28  dBuV/m  as  the 
basis  for  defining  reliable  service  over 
water  was  originally  proposed  by 
PetroCom  itself,  which  contended  that  it 
more  accurately  approximated  actual 
coverage  in  the  Gulf  PetroCom 
previously  argued  that  28  dB^V/m  more 
accurately  predicted  reliable  service  in 
the  Gulf  due  to  the  stronger  propagation 
characteristics  of  over-water 

.transmissions.  In  support  of  this 
argument,  PetroCom  submitted  actual 
received  power  measurements  from  Gulf 
facilities  to  what  it  characterized  as  a 
typical  mobile  unit  for  a  Gulf  subscriber. 
The  Commission  concluded  that 
PetroCom's  technical  exhibit  provided  a 
convincing  demonstration  of  the  ser\'ice 
range  of  typical  cellular  facilities  found 
in  the  Gulf,  and  therefore  established 
the  formula  based  on  the  data  submitted 
by  PetroCom. 

7.  The  Commission  also  rejects 
PetroCom's  argument  that  a  single 
formula  will  "equalize"  the  signal 
strengths  of  land-based  and  Gulf  carriers 
3t  the  shoreline.  If  the  Commission  was 
to  apply  the  land-based  formula  to 
establish  the  SABs  of  both  land-based 
and  Gulf  carriers,  as  PetroCom  proposes, 
the  actual  signal  strength  of  the  Gulf 
carrier's  signal  at  the  shoreline  would 
very  likely  be  higher  than  32  dB|iV/m. 
Because  the  land  formula  assumes 
rolling  terrain  that  is  not  encountered 
over  water,  it  will  tend  to  underestimate 
the  actual  strength  of  a  signal 
transmitted  over  water  at  the  SAB  radial 
distance.  Thus,  while  the  land  formula 
will  indicate  that  the  Gulf  carrier's  SAB 
does  not  encroach  on  land,  the  Gulf 
carrier's  actual  32  dBuV/m  contour  is. 
likely  to  extend  inland.  Accordingly, 
use  of  the  land  formula  over  water  could 
result  in  the  Gulf  carrier  having  an 
actual  signal  strength  at  the  boundary 
that  is  greater  than  that  of  the  adjacent 
land  carrier,  thereby  leading  to  potential 
captiu-e  of  the  land  carrier's  customers. 
Alternatively,  if  the  Commission  were  to 
apply  the  water  formula  to  both  land- 
based  and  Gulf  carriers,  the  result 
would  likely  be  dead  spots  and 
undesired  carrier  capture  along  the 


coastline.  The  water  formula  does  not 
take  into  account  variations  in  terrain 
that  are  present  in  over-land 
transmissions;  accordingly,  although 
use  of  the  formula  may  make  it  appear 
that  the  land  carrier  has  an  adequate 
signal  at  the  shoreline,  in  fact  the  signal 
may  well  be  substantially  weaker.  In 
contrast,  the  Gulf  carrier  would  be 
operating  at  a  signal  strength  sufficient 
to  provide  reliable  service.  The  use  of 
the  water  formula  by  all  parties  would 
therefore  likely  lead  to  captiire  of  land 
traffic  by  the  Gulf  carrier  because  of  the 
stronger  Gulf  signal. 

8.  PetroCom  argues  that  using 
different  formulas  for  land-based  and 
Gulf  carriers  gives  a  signal  strength 
advantage  to  land  carriers  and  thereby 
will  cause  subscriber  capture  problems 
for  Gulf  carriers.  The  Commission 
agrees  that  the  two-formula  approach 
will  not  prevent  subscriber  capture  in 
all  situations,  and  that  captxire  of  Gulf 
traffic  by  land  carriers  may  occur  on 
occasion.  The  Commission  has  always 
acknowledged  that  these  formulas  are 
theoretical  models  that  approximate  but 
do  not  precisely  predict  the  extent  of 
actual  coverage  provided  by  carriers 
beyond  their  respective  sides  of  the 
coastline.  However,  in  situations  where 
the  majority  of  the  signal  path  is  over  a 
single  medium — land  or  water — the 
two-formula  approach  provides  the 
most  reasonable  estimate  of  a  given 
station's  service  area.  The  Conmiission 
concludes  that  the  PetroCom's  proposal 
does  not  provide  a  better  solution  to 
subscriber  captiu-e  than  the  two-formula 
approach,  and  that  it  is  more  likely  to 
exacerbate  capture  problems  in 
comparison  to  the  two-formula 
approach. 

9.  PetroCom  further  argues  that  the 
two-formula  approach  does  not  preserve 
the  status  quo,  but  actually  gives  land- 
based  carriers  a  bargaining  advantage  in 
negotiating  agreements  with  Gulf 
carriers.  However,  because  the  Gulf 
Report  and  Order  prohibits  land  carriers 
ft-om  extending  their  SAB  contours 
anywhere  into  the  Western  Gulf,  a  land 
carrier  seeking  to  place  a  site  close  to 
the  boundary  has  no  choice  but  to 
negotiate  with  the  applicable  Gulf 
carrier,  regardless  of  whether  the  Gulf 
carrier  has  a  facility  in  the  area. 

10.  PetroCom  also  notes  that  it  has 
negotiated  agreements  with  land-based 
carriers  in  which  both  parties  agreed  to 
use  of  the  land  formula.  This  is  not  an 
argument  for  adopting  the  land  formula 
as  an  across-the-board  rule.  The 
Commission  found  that  land  and  Gulf 
carriers  had  been  using  the  existing 
formulas  and  had  been  successful  in 
reaching  negotiated  agreements  under 
the  existing  framework.  The 


Commission  consequently  found  that 
changing  the  SAB  definitions  could  lead 
to  one  side  or  the  other  imilateredly 
increasing  their  transmitter  power  under 
the  revised  definitions,  which  could 
upset  existing  agreements  and  create 
new  conflicts.  Parties  remain  fi-ee  to 
negotiate  alternative  arrangements.      < 
PetroCom's  current  extension  and  co- 
location  agreements  with  land  carriers 
(where  PetroCom  has  filed  applications 
showing  a  32  dBjiV/m  contour)  were  the 
end  result  of  negotiations,  rather  than 
the  starting  points. 

11.  PetroCom  further  argues  that  in 
Petroleum  Communications,  Inc.  v. 
FCC,  22  F.3d  1164  (DC  Cir.  1994) 
(PetroCom),  the  DC  Circuit  Court 
vacated  the  water  formula,  and 
reinstated  the  original  cellular  rule  that 
defined  reliable  service,  which  was 
based  on  a  39  dBjiV/m  contour. 
Accordingly,  PetroCom  argued,  it  is 
entitled  under  the  "status  quo"  to  a 
signal  strength  of  39  dBuV/m  at  the 
coastline,  a  significantly  stronger  signal 
than  either  28  or  32  dBuV/m.  The 
Commission  disagrees  with  PetroCom's 
characterization  of  the  effect  of  the 
remand  on  this  issue.  The  issue  that  the 
Gulf  carriers  raised  and  which  the  DC 
Circuit  Court  remanded  was  whether 
the  Gulf  carriers  should  be  limited  to 
areas  of  actual  service  in  light  of  their 
dependence  on  itinerant  offshore 
platforms  as  sites  for  their  transmitters. 
The  Court  held  that  the  Commission 
had  not  addressed  why  it  was  treating 
land  and  Gulf  carriers  in  the  same 
manner  [i.e.,  limiting  both  land  and  Gulf 
carriers  to  areas  of  actual  service)  even 
though  the  Gulf  carriers  are  dependent 
on  oil  and  gas  rigs  as  transmitter  sites. 

12.  Accordingly,  the  Court  remanded 
"this  issue  to  the  Commission  with 
instructions  to  vacate  §  22.903(a)  [now 

§  22.911(a)]  insofar  as  it  applies  to  [Gulf 
of  Mexico  Service  Area  (GMSA)] 
licensees  pending  reconsideration." 
Pending  resolution  of  the  remand,  the 
Commission  adopted  a  note  to 
paragraph  (a)  of  the  rule,  in  which  it 
identified  the  status  quo:  "[UJntil 
further  notice,  the  authorized  CGSAs  of 
the  cellular  systems  licensed  to  serve 
the  GMSA  are  those  which  were 
authorized  prior  to  January  11,  1993." 
The  Commission  believed  then,  and 
continues  to  believe  now  that  the 
Court's  intent  was  to  direct  the 
Commission  to  vacate  only  that  portion 
of  former  §  22.903(a)  that  limited  Gulf 
licensees'  CGSAs  to  their  existing  areas 
of  actual  service — ^the  only  issue  as  to 
which  the  Court  was  remanding — and 
not  to  compel  the  Commission  to  also 
vacate  the  formula  it  had  adopted  for 
determining  reliable  service  in  the  Gulf, 
as  to  which  no  objection  had  been  made 
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and  which  played  no  role  in  defining 
the  previous  CGSA  which  was 
reinstated  during  the  interim  as  a  result 
of  the  Court's  decision. 

13.  Following  the  PetroCom  remeind, 
the  Commission  has  applied  the  28 
dBuV/m  water  formula  as  the  appUcable 
standard  for  Gulf  carriers.  This  is 
consistent  with  its  policy  that,  to  the 
extent  that  Gulf  carriers  are  allowed  to 
serve  up  to  the  boundary  of  the  GMSA, 
i.e.,  the  shoreline,  they  are  permitted  to 
operate  at  a  height  and  power  sufficient 
to  provide  reliable  service  at  the 
shorehne.  The  use  of  the  39  dBjiV/m 
field  strength  by  Gulf  carriers  is 
inappropriate  because  it  is  clearly 
counter  to  data  submitted  to  the 
Commission  regarding  the  field  strength 
necessary  for  reliable  service  by  either 
land  or  water  carriers.  Indeed,  carriers 
other  than  PetroCom  have  understood 
that  the  Gulf  carriers  were  subject  to  the 
water  formula.  For  example,  Bachow/ 
Coastel,  the  B-Block  Gulf  carrier, 
engineered  its  systems  using  the  water 
formula  as  the  applicable  standard,  and 
entered  into  agreements  based  on  that 
formula. 

B.  "Hybrid"  Formula  Proposal 

14.  In  the  Gulf  Report  and  Order,  the 
Commission  declined  to  adopt  its 
proposal  to  create  a  Coastal  Zone  that 
would  encompass  coastal  waters  in  both 
the  Eastern  and  Western  Gulf,  and 
proposed  to  develop  a  "hybrid" 
propagation  formula  that  would  be  used 
by  both  land-based  and  Gulf  carriers  to 
measiue  service  area  contours  within 
the  Coastal  Zone.  The  Commission 
noted  that  the  record  reflected  little 
support  for  a  hybrid  formula,  and  foimd 
that  it  would  be  difficult  to  establish  a 
single  formula  that  would  accurately 
account  for  the  variations  in  signal 
propagation  over  both  land  and  water. 
The  Commission  finds  no  merit  in 
PetroCom's  contention  that  the 
Commission  erred  in  rejecting  a  hybrid 
approach  in  favor  of  retaining  the  two- 
formula  approach.  First,  the  proposal  to 
create  a  hybrid  formula  was  linked  to 
the  proposal  to  establish  a  Coastal  Zone 
that  could  be  served  by  both  land  and 
Gulf  carriers,  which  the  Commission 
ultimately  did  not  adopt.  Once  the 
Commission  decided  to  retain  existing 
rules  rather  than  establish  a  Coastal 
Zone  in  both  the  Eastern  and  Western 
Gulf,  there  was  no  longer  b  need  to 
pursue  development  of  a  hybrid  signal 
propagation  formula  as  previously 
proposed.  Second,  the  Commission 
rejects  PetroCom's  contention  that  there 
was  a  sufficient  record  to  justify,  much 
less  compel,  adoption  of  a  hybrid 
formula.  Although  there  were  indeed 
some  commenters  who  supported  use  of 


a  hybrid  formula,  others  did  not. 
Moreover,  few  commenters  actually 
proposed  specific  technical  criteria  for 
the  development  of  such  a  formula,  and 
the  Commission  found  that  those  who 
did  failed  to  provide  the  type  of  detailed 
technical  analysis  or  supporting  data 
(such  as  measurements)  necessary  to 
support  their  proposals.  Given  these  and 
other  factors,  the  Commission  continues 
to  believe  that  a  hybrid  formula  would 
be  very  difficult  to  develop,  and  that  the 
benefits  of  such  a  formula  do  not 
outweigh  the  costs  and  complications 
involved  in  establishing  and  emplojring 
one. 

C.  Regulatory  Flexibility  Act 
Requirements 

15.  PetroCom  argues  that  the 
Commission  violated  the  Regulatory 
Flexibility  Act  (RFA)  because  its  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
did  not  describe  the  potential  impact  on 
Gulf  carriers  of  retaining  the  two- 
formula  approach.  PetroCom  further 
argues  that  the  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  the  Gulf 
Report  and  Order  was  flawed  because  it 
did  not  contain  a  description  of  the 
steps  the  Commission  has  taken  to 
minimize  the  significant  economic 
impact  on  the  Gulf  carriers  of 
continuing  to  allow  land  carriers  to 
utilize  the  land  formula.  PetroCom  also 
contends  that  the  Commission  was 
required  to  include  a  statement  in  the 
FRFA  why  proposals  for  the  use  of  "an 
equal  strength  rule"  were  rejected  as 
alternatives. 

16.  The  RFA  requires  that  agencies 
evaluate  the  effect  that  new  regulations 
will  have  on  small  business  entities.  5 
U.S.C.  601  et  seq.  When  proposing  a 
new  rule,  agencies  must  perform  an 
IRFA  discussing  the  proposed  new 
mle's  impact  on  small  entities.  Further, 
when  adopting  a  final  rule,  the  agency 
must  also  perform  a  FRFA.  The 
Commission  complied  with  these 
requirements.  PetroCom  incorrectly 
asserts  that  as  part  of  the  RFA  process, 
the  Commission  was  required  to  analyze 
the  efi^ects  that  retaining  existing  rules 
would  have  on  small  entities.  The 
Commission's  decision  to  continue 
applying  existing  rules  was  not  a  new 
undertaking  that  falls  imder  the 
provisions  of  the  RFA.  Instead,  after 
reviewing  alternatives,  the  Commission 
determined  that,  in  light  of  the 
difficulties  of  adopting  a  single  formula 
that  would  apply  in  all  cases,  the 
existing  regulatory  environment  should 
be  retained  because  of  the  flexibility 
provided  by  the  Commission's  rules  for 
parties  to  enter  into  agreements  that 
would  allow  carriers  to  choose  for 
themselves  which  operating  parameters 


to  apply.  This  decision  did  not  require 
additional  discussion  in  the  FRFA. 

D.  PetroCom  Co-location  Applications 

17.  In  December  1992,  the 
Commission  began  accepting  Phase  11 
applications  for  imserved  area  licenses 
in  the  GMSA.  However,  following  the 
PetroCom  remand,  the  Commission 
suspended  processing  of  these 
applications  pending  reconsideration  of 
the  Commission's  policies  in  the  Gulf 
region.  Similarly,  the  Commission 
ceased  processing  de  minimis  extension 
requests  along  the  Gulf  coast  due  to 
uncertainty  regarding  the  rules  for  the 
GMSA.  In  the  Gulf  Report  and  Order, 
the  Commission  dismissed  all  pending 
Phase  n  applications  and  extension 
requests  (as  well  as  associated  petitions 
to  deny).  The  Commission  reasoned  that 
in  light  of  length  of  time  since  the 
applications  had  been  filed,  the  fairest 
and  most  efficient  resolution  was  to 
dismiss  all  pending  applications  and 
allow  the  carriers  to  reapply.  In 
dismissing  all  pending  Phase  11  and  de 
minimis  extension  applications, 
however,  the  Commission  erroneously 
dismissed  a  number  of  PetroCom's 
applications  that  were  filed  pursuant  to 
agreements  to  co-license  sites  on  land  in 
markets  adjacent  to  the  Gulf  of  Mexico. 
A  major  goal  of  the  Gulf  Report  and 
Order  was  to  encoiuage  parties  to  reach 
negotiated  solutions  to  issues  such  as 
coverage,  capt\u«,  and  roaming  rates. 
The  policies  set  out  in  the  Gulf  Report 
and  Order  were  also  aimed  at  ensuring 
that  existing  contractual  relationships 
are  not  distiu'bed.  The  dismissal  of 
PetroCom's  applications  based  on 
negotiated  co-location  agreements  runs 
counter  to  that  goal.  Accordingly,  the 
Commission  reinstates  the  applications 
cited  in  PetroCom's  petition  to  pending 
status. 

E.  Clarification  Regarding  Extensions 
Into  the  GMEZ 

le.  In  the  Gulf  Report  and  Order,  the 
Commission  gave  the  Gulf  carriers  full 
flexibility  to  build,  relocate,  modify,  and 
remove  offshore  faciUties  throughout 
the  GMEZ  without  seeking  prior 
Commission  approval  or  facing 
competing  applications.  Further,  the 
Commission  chose  not  to  allow  land 
carriers  to  make  de  minimis  extensions 
into  unserved  areas  of  the  GMEZ.  The 
Commission  agrees  with  PetroCom  that 
the  Commission's  rules  as  currently 
worded  may  cause  some  confusion. 
Accordingly,  the  Commission  clarifies 
that  land-based  carriers  are  precluded 
firom  extending  their  SABs  into  any  part 
of  the  GMEZ,  whether  served  by  the 
applicable  Gulf  carrier  or  not,  without 
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the  Gulf  carrier's  consent,  and  amends 
rule  §  22.912  to  reflect  this  fact. 

F.  Clarification  of  Phase  II  Licensing  in 
the  GMSA 

19.  The  Conunission  also  clarifies,  on 
its  own  motion,  the  wording  of 

§  22.911(a)(2)  to  remove  confusion.  In 
the  Gulf  Report  and  Order,  the 
Commission  amended  §  22.911(a)(2)  in 
order  to  reflect  that  areas  of  the  GMCZ 
would  be  subject  to  Phase  II  licensing 
and  open  to  all  carriers.  However, 
§  22.911(a)(2)  in  its  auxent  form  may  be 
misread  as  applying  only  to  the  two 
original  Gulf  (GMEZ)  carriers.  The 
Commission  therefore  clarifies  that  the 
rule  applies  to  all  cell  sites  actually 
loCatedin  the  GMSA  (whether  in  the 
GMEZ  of  GMCZ),  and  not  just  to  GMEZ 
carriers. 

G.  Grandfathering  of  Existing  Gulf 
Carrier  Operating  Parameters 

20.  PetroCom  argues  that  it  was 
material  error  for  the  Commission  not  to 
address  an  ex  parte  request  made  by 
PetroCom  in  October  2001 ,  proposing 
that  the  Commission  adopt  a 
grandfathering  rule  that  preserves  the 
current  operating  parameters  of  all 
facilities  that  existed  as  of  April  17, 
1997.  PetroCom  argues  that  current 
operating  parameters  means  the  use  of 
32  dBuV/m  "contoius  as  calculated  using 
the  land  formula  at  the  coastline. 
According  to  this  proposal,  all  operating 
parameters,  including  contour 
extensions  that  cross  the  coastline  . 
boundary,  would  be  grandfathered  using 
the  land  formula.  PetroCom's  proposal 
would  allow  a  carrier  to  modify  or 
construct  a  new  site  as  long  as  any  new 
cross-boundary  extensions  (also 
calculated  using  the  land  formula) 
remain  within  Uie  extension  of  the  ' 
originally  grandfathered  contoiu. 

21.  The  Commission  declines  to 
reconsider  the  grandfathering  of  existing 
cellular  facilities  as  proposed  by 
PetroCom.  The  Gulf  Report  and  Order 
did  not  affect  any  existing  operating 
parameters,  including  the  use  of  the 
land  formula  by  Gulf  carriers  or  cross- 
boundary  contours,  that  might  have 
resulted  from  such  agreements. 
However,  while  the  Commission 
grandfathered  such  existing  operations, 
it  did  not  grant  carriers,  either  land 
carrier  or  Gulf  carrier,  a  permanent  right 
to  encroach  across  the  coastline 
boundary  or  the  right  to  Gulf  carriers  to 
calculate  contours  using  the  land 
formula  in  the  absence  of  agreements 
permitting  them  to  do  so.  As  previously 
discussed,  the  use  of  the  land  formula 
by  Gulf  carriers  has  never  been  the 
status  quo  for  the  Gulf  carriers.  Instead, 
the  Gulf  carriers  are  required  to  operate 


using  the  water  formula,  absent  an 
agreement  with  the  applicable  land 
carrier. 

H.  Market  Boundaries  of  Personal 
Communications  Service  (PCS) 
Licensees  Adjacent  to  the  Gulf  of 
Mexico  Are  Co-extensive  With  County 
Boundaries 

22.  The  Commission  found  in  the  Gulf 
Report  and  Order  that  it  was  in  the 
public  interest  to  allow  land-based 
CMRS  carriers  to,  extend  their  coverage 
offshore,  both  to  increase  coverage  and 
service  quality  for  land-based  customers 
along  the  coastline  and  to  offer  service 
to  coastal  boating  traffic.  The 
Commission  further  noted  that  the 
geographic  service  area  definitions  used 
for  most  non-cellular  CMRS  services — 
including  those  for  PCS — are  based  on 
coimty  boundaries,  which  typically 
extend  over  water  pursuant  to  state  law. 
Accordingly,  the  Gulf  Report  and  Order 
clarified  that  such  Commission 
licensing  areas  are  co-extensive  with  the 
coimty  boundaries  on  which  they  are 
based.  The  Commission  also  stated  that 
licensees  could  provide  service 
extending  beyond  county  boundaries 
and  into  the  Gulf  on  a  secondary  basis 
so  long  as  they  comply  with  the 
technical  limitations  applicable  to  the 
radio  service  and  do  not  cause  co- 
channel  or  adjacent  channel 
interference  to  others. 

23.  VoiceStream  Wireless  Corp. 
(VoiceStream)  argues  that  the  Gulf 
Report  and  Order  erroneously  reduced 
the  rights  of  existing  PCS  licensees 
along  the  Gulf  coast  to  provide  service 
extending  out  into  the  Gulf. 
VoiceStream  and  other  commenters 
assert  that  by  defining  PCS  licensing 
areas  as  co-extensive  with  county 
boundaries,  allowing  carriers  to  provide 
service  in  the  Gulf  beyond  county 
boundaries  only  on  a  secondary  basis, 
and  leaving  open  the  possibility  of 
licensing  separate  PCS  markets  in  the 
Gulf  at  a  later  date,  the  Gulf  Report  and 
Order  has  arbitrarily  reduced  the  rights 
of  existing  PCS  licensees.  VoiceStream 
contends  that  PCS  licensees  bordering 
the  Gulf  should  be  expressly  authorized 
to  serve  the  entire  Gulf  area  on  a 
primary  basis,  and  that  the  Commission 
should  be  precluded  from  establishing  a 
separate  PCS  licensing  area  for  the  Gulf. 
Alternatively,  VoiceStream  requests  that 
if  the  Commission  concludes  that  PCS 
licensing  areas  along  the  Gulf  coast  are 
limited  to  county  boundaries,  the 
Commission  should  redefine  the  market 
area  boundaries  of  PCS  licensees 
extending  into  the  Gulf  based  on  the 
federally-defined  Exclusive  Economic 
Zone  (EEZ)  which  extends  200  nautical 
miles  into  the  Gulf  of  Mexico. 


24.  The  Commission  has  clearly  stated 
in  its  rules  and  proceedings  that  PCS  is 
licensed  using  Major  Trading  Areas 
(MTAs)  and  Basic  Trading  Areas 
(BTAs),  as  defined  in  the  Rand  McNally 
Commercial  Atlas  and  Marketing  Guide. 
See  Rand  McNally,  1992  Commercial 
Atlas  &■  Marketing  Guide,  123rd  Edition, 
1992  {Rand  McNally).  Similarly,  the 
PCS  technical  rules  regarding  field 
strength  limits  at  licensing  area  borders 
do  not  entitle  licensees  to  extend  service 
on  a  primary  basis  beyond  the  licensing 
areas  specified  on  their  authorizations. 
Nothing  in  the  Commission's  rules 
indicates  that  carriers  may  serve  areas 
outside  of  their  markets  on  a  primary 
basis  simply  because  there  is  no 
adjacent  licensee.  To  the  contrary,  the 
Commission's  rules  state  that  the 
holding  of  an  authorisation  does  not 
create  any  rights  beyond  the  terms, 
conditions  and  period  specified  in  the 
authorization.  The  Commission  rejects 
the  argiunent  that  its  conclusions 
represent  a  "reduction"  in  the  rights  of 
PCS  licensees,  because  primary  rights  to 
serve  the  Gulf  beyond  county 
boundaries  were  never  granted  as  part  of 
those  licenses.  The  Commission  also 
rejects  the  argiunent  that  it  should  grant 
land-based  PCS  licensees  primary  rights 
to  serve  the  Gulf  because  PCS  bidders 
allegedly  relied  on  the  lack  of  a  separate 
PCS  Gulf  licensee  in  setting  their  bids. 
The  Commission  previously  rejected  a 
similar  argument  that  bidders  for 
Multipoint  Distribution  Service  licenses 
along  the  Gulf  coast  could  reasonably 
assume  that  there  was  no  prospect  of 
future  licensing  of  the  service  in  the 
Gulf.  See  Amendment  of  Parts  21  and  74 
of  the  Commission's  Rules  With  Regard 
to  Licensing  in  the  Multipoint 
Distribution  Service  and  in  the 
Instructional  Television  Fixed  Service 
for  the  Gulf  of  Mexico,  Notice  of 
Proposed  Rulemaking.  WT  Docket  No. 
02-68,  RM-9718,  67  FR  35083  (May  17, 
2002).  Finally,  the  Commission  sees  no 
basis  to  adopt  VoiceStream's  request 
that  the  Commission  change  the 
geographic  market  definitions  in  PCS  to 
extend  existing  Gulf  coast  markets  200 
nautical  miles  into  the  Gulf  based  on  the 
federally-defined  Exclusive  Economic 
Zone.  The  Commission  adopted  the 
specific  market  areas  for  PCS  in  1993 
after  much  debate  over  which  type  of 
service  area  is  the  most  appropriate,  and 
has  repeatedly  affirmed  its  decision  to 
use  such  market  areas  on 
reconsideration. 

m.  Procedural  Matters 

A.  Supplemental  FRFA  Certification 

25.  The  RFA  requires  that  a  regulatory 
flexibility  analysis  be  prepared  for  - 
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rulemaking  proceedings,  unless  the 
agency  certifies  that  "the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities." 
5  U.S.C.  605(b).  The  RFA  generally 
defines  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
business,"  "small  organization,"  and 
"small  governmental  jurisdiction."  5  ' 
U.S.C.  601(b).  hi  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  5  U.S.C. 
601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern" 
in  the  Small  Business  Act,  15  U.S.C. 
632).  A  small  business  concern  is  one 
which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration.  As 
required  by  the  RFA,  a  FRFA  was 
incorporated  in  the  Gulf  Report  and 
Order.  This  Supplemental  Final 
Regulatory  Flexibility  Analysis  is 
limited  to  matters  raised  on 
reconsideration. 

26.  Because  this  decision  affects  only 
the  small  number  of  carriers  providing 
cellular  service  along  the  coastline 
adjacent  to  the  Gulf  of  Mexico,  the 
Commission  concludes  that  this  action 
will  not  affect  a  substantial  number  of 
small  businesses.  Fiulher,  the  Order  on 
Reconsideration  affirms  or  codifies 
decisions  previously  made  in  the  Gulf 
Report  and  Order.  Accordingly,  the 
Commission  certifies  that  this  decision 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  will  send  a 
copy  of  the  Order  on  Reconsideration 
including  a  copy  of  this  certification,  in 
a  report  to  Congress  pursuant  to  the 
Congressional  Review  Act  of  1996.  See 
5  U.S.C.  801(a)(1)(A).  hi  addition,  the 
Order  on  Reconsideration  and  this 
certification  will  be  sent  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration,  and  will  be 
published  in  the  Federal  Register.  In 
this  order,  the  Commission  aJffirms  the 
decision  in  the  Gulf  Report  and  Order 
to  use  different  formulas  for  predicting 
the  propagation  of  cellular  signals  over 
land  and  over  water  as  the  basis  for 
determining  the  SABs  of  land-based  and 
water-based  cell  sites  in  the  Gulf  of 
Mexico  area.  The  Commission  also 
affirms  that  the  market  boundaries  of 
PCS  licensees  adjacent  to  the  Gulf  of 
Mexico  are  co-extensive  with  county 
boundaries.  The  Commission  also 
amends  rule  §  22.912  to  codify  the 
Commission's  decision  in  the  Gulf 
Report  and  Order  that  a  land  carrier 
may  not  extend  its  SABs  into  any  part 


of  the  GMEZ,  served  or  unserved, 
without  the  Gulf  carrier's  consent. 
Further,  the  Commission  clarifies 
language  in  §  22.911(a)(2)  to  more 
accurately  reflect  a  rule  change  made  in 
the  Gulf  Report  and  Order. 

B.  Paperwork  Reduction  Act  Analysis 

27.  This  Order  on  Reconsideration  has 
been  analyzed  with  respect  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13,  and  found  to  impose  no  new 
or  modified  reporting  and 
recordkeeping  requirements  or  burdens 
on  the  public. 

rv.  Ordering  Clauses  ^ 

28.  Pursuant  to  sections  1,  4{i),  4(j), 
and  405  of  the  Communications  Act  of 
1934,  as  amended.  47  U.S.C.  151,  154(i), 
154(j),  and  405,  and  §  1.429  of  the 
Commission's  rules,  47  CFR  1.429,  the 
April  3,  2002  Petition  for  Partial 
Reconsideration  filed  by  Petroleum 
Communications,  Inc.,  is  denied  in  part 
and  granted  in  part. 

29.  The  February  22,  2002  Petition  for 
Reconsideration  filed  by  Petroleum 
Communications,  Inc.,  is  granted,  and 
that  File  Nos.  02590-CL-97,  02593-CL- 
97,  02594-CL-97,  02595-CL-97,  02596- 
CL-97,  02600-CL-P2-97,  and  02407- 
CL-P2-97  are  reinstated  and  placed  in 
pending  status. 

30.  The  Petition  for  Reconsideration 
filed  by  VoiceStream  Wireless 
Corporation  is  denied. 

31.  The  rule  changes  set  forth  below 
will  become  effective  September  15, 
2003. 

List  of  Subjects  in  47  CFR  Part  22 

Public  Mobile  Services. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

e 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  22  as 
follows: 

PART  22— PUBLIC  MOBILE  SERVICES 

■  1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  222.  303,  309  and 
332. 

■  2.  Section  22.911  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  22.91 1    Cellular  geographic  service  area. 

***** 

(a)  *  *  * 

(2)  The  distance  from  a  cell 
transmitting  antenna  located  in  the  Gulf 


of  Mexico  Service  Area  (GMSA)  to  its 
SAB  along  each  cardinal  radial  is 
calculated  as  follows: 

d  =  6.895xh"'"xpO"5 

Where: 

d  is  the  radial  distance  in  kilometers 
h  is  the  radial  antenna  HAAT  in  meters 
p  is  the  radial  ERP  in  Watts 

■  3.  Section  22.9T2  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read  as 
follows: 

§22.912    Service  area  t>oundary 
extensions. 

***** 

(a)  De  niinimis  extensions.  Except  as 
otherwise  provided  in  paragraphs  (b) 
and  (d)  of  this  section,  SABs  may  be 
extended  into  adjacent  cellular  markets 
if  such  extensions  are  de  minimis,  are 
demonstrably  unavoidable  for  technical 
reasons  of  sound  engineering  design, 
and  do  not  extend  into  the  CGSA  of  any 
other  licensee's  cellular  system  on  the 
same  channel  block,  any  part  of  the  Gulf 
of  Mexico  Exclusive  Zone  (GMEZ).  or 
into  any  adjacent  cellular  market  on  a 
chaimel  block  for  which  the  five  year 
build-out  period  has  expired. 

(b)  Contract  extensions.  Except  as 
othenvise  provided  in  paragraph  (d)  of 
this  section,  cellular  system  licensees 
may  enter  into  contracts  to  allow  SAB 
extensions  as  follows: 

(1)  The  licensee  of  any  cellular  system 
may,  at  any  time,  enter  into  a  contract 
with  an  applicant  for,  or  licensee  of,  a 
cellular  system  on  the  same  channel 
block  in  an  adjacent  cellular  market,  to 
allow  one  or  more  SAB  extensions  into 
its  CGSA  only  (not  into  unserved  area). 

(2)  The  licensee  of  the  first  authorized 
cellular  system  on  each  channel  block 

.  in  the  Gulf  of  Mexico  Service  Area 
(GMSA)  may  enter  into  a  contract  with 
an  applicant  for,  or  licensee  of,  a 
cellular  system  on  the  same  channel 
block  in  an  adjacent  cellular  market  or 
in  the  Gulf  of  Mexico  Coastal  Zone 
(GMCZ),  to  allow  one  or  more  SAB 
extensions  into  the  Gulf  of  Mexico 
Exclusive  Zone. 

(3)  The  licensee  of  the  first  authorized 
cellular  system  on  each  chaimel  block 
in  each  cellular  market  may  enter  into 

a  contract  vdth  an  applicant  for  or 
licensee  of  a  cellular  system  on  the  same 
channel  block  in  an  adjacent  cellular 
market,  to  allow  one  or  more  SAB 
extensions  into  its  CGSA  and/or 
imserved  area  in  its  cellular  market, 
during  its  five  year  build-out  period. 
***** 

[FR  Doc.  03-18095  Filed  7-16-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

[WT  Docket  No.  99-67;  RM-9332;  FCC  03- 
34] 

Implementation  of  Sections  309(j)  and 
337  of  the  Communications  Act  of  1934 
as  Amended  and  Promotion  of 
Spectrum  Efficient  Technologies  on 
Certain  Part  90  Frequencies 

AGENCY:  Federal  Communications 

Conunission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document  the  Federal 
Communications  Commission  (FCC) 
amends  its  rules  to  include  a  long-term 
schedule  for  the  migration  of  Private 
Land  Mobile  Radio  (PLMR)  systems, 
usipg  frequencies  in  the  150-174  MHz 
and  421-512  MHz  bands,  to  narrowband 
technology.  Review  of  the  FCC's 
equipment  certification  ndes  and  the 
record  revealed  a  slower  pace  to 
narrowband  technology  than  is  desired. 
Therefore,  the  FCC  amended  its  rules  to 
encourage  spectral  efficiency  in  the 
shared  PLMR  bands  and  to  facilitate 
timely  transition  to  narrowband 
technology  in  the  shared  PLMR  bands. 
These  amendments  to  the  FCC's  rules 
are  intended  to  produce  more  efficient 
use  of  PLMR  spectrum  in  the  150-174 
MHz  and  421-512  MHz  bands. 
DATES:  Effective  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Franklin,  Esq.  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission, 
Washington.  DC  20554,  at  (202)  418- 
0680,  TTY  (202)  418-7233,  or  via  E-mail 
at  kfrankli@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  Report  and 
Order,  FCC  03-34,  adopted  on  February 
25,  2003,  and  released  on  February  12, 
2003.  The  full  text  of  this  document  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  FCC's  copy  contractor,  Qualex 
International,  445  12th  Street,  SW., 
Room  CY-B402,  Washington,  DC  20554. 
The  full  text  may  also  be  downloaded 
at:  www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Brian  Millin  at  (202)  418- 
7426  or  TTY  (202)  418-7365  or  at 
bmillin@fcc.gov. 

1 .  The  major  decisions  adopted  in  the 
Order  are  as  follows.  The  Order: 

•  Prohibits  the  filing  of  applications 
for  new  operations  using  25  kHz 


chancels,  beginning  six  months  after 
publication  of  the  Order  in  the  Federal 
Register. 

•  Prohibits  any  modification 
applications  that  expand  the  authorized 
contour  of  an  existing  station  if  the 
bandwidth  for  transmissions  specified 
in  the  modification  application  is 
greater  than  12.5  kHz,  beginning  six 
months  after  publication  of  the  Order  in 
the  Federal  Register. 

•  Prohibits  the  certification  of  any 
equipment  capable  of  operating  at  one 
voice  path  per  25  kHz  of  spectrum,  j.e. 
equipment  that  includes  a  25  kHz  mode, 
beginning  January  1,  2005. 

•  Prohibits  the  manufacture  and 
importation  of  any  150-174  MHz  and 
421-512  MHz  band  equipment  that  can 
operate  on  a  25  kHz  bandwidth, 
begiiming  January  1,  2008. 

•  Imposes  deadlines  for  migration  to 
12.5  kHz  technology  for  PLMRS  systems 
operating  in  the  150-174  MHz  and  421- 
512  MHz  bands.  The  deadlines  are: 
January  1,  2013  for  non-public  safety 
systems,  and  January  1,  2018  for  public 
safety  systems. 

Procedural  Matters 

A.  Regulatory  Flexibility  Act  Analyses 

2.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  see  5  U.S.C.  604, 
the  FCC  has  prepared  a  Final  Regulatory 
Flexibility  Analysis  of  the  possible 
impact  of  the  rule  changes  contained  in 
this  Order  on  small  entities.  The  Final 
Regulatory  Flexibility  Act  analysis  is  set 
forth  further.  The  FCC's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  will  send  a  copy  of 
this  Order  including  the  Final  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

B.  Paperwork  Reduction  Act  of  1995 
Analysis 

3.  This  Order  does  not  contain  any 
new  or  modified  information  collection. 
Therefore,  it  is  not  subject  to  the 
requirements  for  a  paperwork  reduction 
analysis,  and  we  have  not  performed 
one. 

Final  Regulatory  Flexibility  Analysis 

4.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  an  hiitial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Order  in  WT 
Docket  99-87.  This  present  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
conforms  to  the  RFA. 

A.  Reason  for,  and  Objectives  of,  the 
Order 

5.  The  Order  adopts  rules  to  promote 
the  transition  to  narrowband  technology 
in  bands  150-174  MHz  and  421-512 
MHz.  Specifically,  the  FCC  amends  its 


rules  to  impose  a  deadline  for  migration 
to  2.5  kHz  technology  for  non-public 
safety  PLMRS  systems  operating  on 
those  bands,  begiiuiing  January  1,  2013 
and  for  public  safety  systems  operating 
on  those  bands,  beginning  January  1, 
2018.  In  addition,  the  FCC  amends  its 
rules  to  prohibit  the  certification  of  any 
equipment  capable  of  operating  at  one 
voice  path  per  25  kHz  of  spectrum,  i.e., 
multi-mode  equipment  that  includes  a 
25  kHz  mode,  beginning  January  1, 
2005.  The  FCC  also  prohibits  the 
manufacture  and  importation  of  25  kHz 
equipment  (including  multi-mode 
equipment  that  can  operate  on  a  25  kHz 
bandwidth)  beginning  January  1,  2008. 
The  FCC  amends  its  rules  to  prohibit 
any  applications  for  new  operations 
using  25  kHz  channels  beginning  six 
months  after  notice  of  the  Order  is 
published  in  the  Federal  Register. 
Further,  the  FCC  amends  its  rules  to 
prohibit  any  modification  applications 
that  expand  the  authorized  contoiu  of 
an  existing  licensee  if  the  bandwidth 
subject  to  the  modification  application 
is  greater  than  12.5  kHi,  beginning  six 
months  after  notice  of  the  Order  is 
published  in  the  Federal  Register.  « 

These  actions  will  effect  a  transition  to 
a  narrowband  channel  plan.  The 
resulting  gain  in  efficiency  will  ease 
congestion  on  the  PLMRS  chaimels  in 
these  bands. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

6.  No  comments  or  reply  comments 
were  filed  in  direct  response  to  the 
IRFA.  The  FCC  has,  however,  reviewed 
the  general  comments  that  may  impact 
small  businesses.  Much  of  the  potential 
impact  on  small  businesses  arises  from 
the  mandatory  migration  to  12.5  kHz 
technology  beginning  on  January  1 , 
2013,  the  ban  on  importation  and 
manufacture  of  25  kHz  equipment  after 
January  1 ,  2008  and  the  freeze  on  new 
25  kHz  applications.  The  costs 
associated  with  replacement  of  current 
systems  were  cited  in  opposition  to 
mandatory  conversion  proposals. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Apply 

7.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
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"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  A  small 
organization  is  generally  "any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field."  Nationwide,  as  of 
1992,  there  were  approximately  275,801 
small  organizations. 

8.  The  rule  changes  effectuated  by  this 
Order  apply  to  licensees  and  applicants 
of  private  land  mobile  fi-equencies  in  the 
150-174  MHz  and  421-512  MHz  bands, 
and  to  manufactures  of  radio 
equipment. 

9.  Private  Land  Mobile  Radio.  PLMR 
systems  serve  an  essential  role  in  a  vast 
range  of  industrial,  business,  land 
transportation  and  public  service 
activities.  These  radios  are  used  by 
companies  of  all  sizes  that  operate  in  all 
U.S.  business  categories.  Because  of  the 
vast  array  of  PLMR  users,  the  FCC  had 
not  developed,  nor  would  it  be  possible 
to  develop,  a  definition  of  small  entities 
specifically  applicable  to  PLMR  users. 
For  the  purpose  of  determining  whether 
a  licensee  is  a  small  business  as  defined 
by  the  Small  Business  Administration 
(SBA),  each  licensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  FCC's  fiscal  year  1994  annual  report 
indicates  that,  at  the  end  of  fiscal  year 
1994,  there  were  1,087,276  licensees 
operating  12,481,989  transmitters  in  the 
PLMR  bands  below  512  MHz.  Further, 
because  any  entity  engaged  in  a 
commercial  activity  is  eligible  to  hold  a 
PLMR  license,  these  rules  could 
potentially  impact  every  smcdl  business 
in  the  U.S. 

10.  Public  Safety.  Public  safety  radio 
services  include  police,  fire,  local 
governments,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services.  The  SBA  rules  contain 
a  definition  for  small  radiotelephone 
(wireless)  companies,  which  encompass 
business  entities  engaged  in 
radiotelephone  communications 
employing  no  more  that  1 ,500  persons. 
There  are  a  total  of  approximately 
127,540  licensees  within  these  services. 
Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  The  RFA  also  includes 
small  governmental  entities  as  a  part  of 
the  regulatory  flexibility  analysis. 
"Small  govenunental  jiuisdiction" 
generally  means  "governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 


such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Biu-eau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  the 
FCC  estimates  that  81,600  (96  percent) 
are  small  entities. 

11.  Equipment  Manufacturers.  We 
anticipate  that  at  least  six  radio 
equipment  manufactiuers  will  be 
affected  by  oiu  decisions  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipment  manufacturer  must  have  750 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  Census 
Bureau  data  indicate  that  there  are  858 
U.S.  firms  that  manufactiue  radio  and 
television  broadcasting  and 
commimications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  therefore  be 
classified  as  small  entities. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

12.  This  Order  adopts  rules  to 
promote  the  transition  to  narrowband 
technology  for  private  land  mobile 
licensees,  in  the  150-174  MHz  and  421- 
512  MHz  bands.  In  particular, 
applications  for  operations  on  25  kHz 
equipment  will  no  longer  be  accepted 
six  months  after  publication  of  this  item 
in  the  Federal  Register.  Additionally, 
modification  applications  that  expand 
the  authorized  contour  of  an  existing 
Ucensee  if  the  bandwidth  subject  to  the 
modification  application  is  greater  than 
12.5  kHz  will  be  prohibited  beginning 
six  months  after  publication  of  this  item 
in  the  Federal  Register.  On  January  1 , 
2005,  certification  will  not  be  afforded 
any  equipment  capable  of  operating  at 
one  voice  path  per  25  kHz  of  spectnun. 
Further,  this  Order  amends  the  FCC's 
ciurent  rules  to  prohibit  the  importation 
or  manufacture  of  25  kHz-only 
equipment  beginning  on  January  1, 
2008.  AU  equipment  utilized  in  non- 
public safety  systems  on  or  after  January 
1,  2018  must  utilize  a  maximum 
channel  bandwidth  of  12.5  kHz.  Lastly, 
all  equipment  utilized  in  pubhc  safety 
systems  on  or  after  January  1,  2018  must 
utihze  a  maximum  channel  bandwidth 
of  12.5  kHz. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

13.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 


proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
imder  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

14.  The  FCC  adopted  rules  in  this 
Order  upon  consideration  of  the 
economic  burden  on  small  businesses. 
For  instance,  many  commenters 
supported  adoption  of  rules  that  would 
require  conversion  to  12.5  kHz 
equipment  as  early  as  January  1,  2005. 
Such  a  proposal  fails  to  give  any 
consideration  to  the  amortization  and 
life-span  of  current  equipment  and  the 
resources  available  to  small  entities. 
Rather  than  require  small  business 
licensees  to  convert  its  system  to  12.5 
kHz  or  equivalent  technology  beginning 
on  January  1,  2005,  the  FCC  delays 
mandatory  migration  to  12.5  kHz  or 
equivalent  technology  until  January  1, 
2013  for  non-public  safety  PLMR 
systems  and  until  January  1,  2018  for 
public  safety  systems.  Similarly,  the 
rule  changes  permit  modification  to 
existing  licensees,  while  the  comments 
did  not  reflect  such  a  consideration.  The 
Order  rejected  a  phased  approach  that 
would  have  burdened  licensees  to 
determine  which  market  and  which  date 
applied  to  them.  Although  the  FCC  also 
takes  intermediary  steps  to  promote 
migration  to  12.5  kHz  equipment,  it 
notes  that  none  of  the  intermediary 
steps  require  the  incumbent  to 
inunediately  cease  use  of  25  kHz 
equipment.  Exemption  ft'om  coverage  of 
the  rule  changes  for  small  businesses 
would  finstrate  the  piupose  of  the  rule, 
i.e.,  migration  to  more  efficient 
spectnun  use,  and  facilitate  continued 
inefficient  use  of  spectrum. 

15.  Report  to  Congress:  The  FCC  will 
send  a  copy  of  this  Order,  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  see  5  U.S.C.  801(a)(1)(A).  In 
addition,  the  FCC  will  send  another 
copy  of  the  Order,  including  the  FRFA, 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Order  and  FRFA  (or  sununaries 
thereof)  will  also  be  published  in  the 
Federal  Register.  See  5  U.S.C.  604(b). 

Ordering  Clauses  ' 

16.  Accordingly,  pursuant  to  sections 
1,  2,  4(i),  5(c),  7(a).  11(b),  301,  302,  303, 
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307.  308,  309{j)  .  310,  312a,  316,  319, 
323,  324,  332.  333,  336,  337,  and  351  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152, 154(i), 
155(c),  157(a),  161(b),  301.  302,  303, 
307,  308,  309(j),  310,  312a,  316,  319, 
323,  324.  332,  333,  336,  337,  and  351. 
the  Balanced  Budget  Act  of  1997,  Public 
Law  Number  105-33,  TiUe  III,  111  Stat. 
251  (1997),  and  §§  1.421  and  1.425  of 
the  FCC's  rules,  47  CFR  1.421  and  1.425, 
it  is  ordered  that  the  Second  Report  and 
Order  is  hereby  adopted. 

1 7.  It  is  further  ordered  that  part  90 
of  the  FCC's  rule  is  amended  as  set  forth 
in  the  rule  changes,  and  that  these  rules 
shall  be  effective  September  15,  2003. 

18.  The  Motion  to  Accept 
Supplemental  Comments  submitted  by 


Industrial  Telecommunications 
Association,  Inc.  is  granted. 

List  of  Subiects  in  47  CFR  Part  90 

Communications  equipment.  Radio, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble  the  FCC  proposes  to  amend  47 
CFR  part  90  as  follows: 


PART  9(V-PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

■  The  authority  citation  for  part  90 
continues  to  read  as  follows: 

Authority:  Sections  4(1),  11,  303(g),  303{r) 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(1),  161, 
303(g),  303(r),  332(c)(7). 

■  1.  Section  90.20  is  amended  by 
removing  limitation  27  in  the  table  of 
paragraph  (c)(3)  from  the  following 
frequencies  and  by  revising  paragraphs 
(d)(27)  and  (d)(30)  to  read  as  follows: 

§90.20    Public  Safety  Pool. 

***** 

(c)  *   *   * 
(3)*   *   * 


Public  Safety  Pool  Frequency  Table 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


,150.7825  do 

151.0025  do 

*  * 

151.0175  do 

*  * 

151.0325 do 

*  * 

151.0475 do 

*  * 

151.0625  do 

151.0775 ;....do 

*  * 

151.0925  do 

*  • 

151.1075  do 

151.1225  do 

151.1375  do 

*  * 

151.1525  " do 

*,  *  - 

151.1675  do 

*  • 

151.1825 do 

*  * 

151.1975 do 

*  • 

151.2125 do 

*  * 

151.2275  do 

151.2425  , do 

*  ♦ 

151.2575  do 

*  * 

151.2725  ..." do 

*  * 

151.2875  do 

*  • 

151.3025  do 

*  • 

151.3175  .^ do 

*  * 

151.3325  do 

151.3475 do 


PM 

28  PH 

28  PH 

28  , .'. PM 

*  *  * 

28  PH 

*  * 

28  PH 

*  * 

28  PH 

*  • 

28  ■ PH 

*  « 

28  „ PH 

28  J. PH 

*  * 

28.  80 PH 

*  * 

28  , PO 

28 PO 

*  • 

28  :...     PO 

*  * 

28  ., PO 

28  PO 

*  * 

28  / •. PO 

28   1...     PO 

*  * 

28  PO 

*  * 

28   PO 

28  PO 

28  PO 

*  « 

28  ....: PO 

*  -       • 

28  PO 

28  ; PO 


as! 
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PuBuc  Safety  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


151 


151 


151 


151 


151 


151 


151 


151 


151 


151 


3625 

* 

,3775 


i925^ 
4075 


.4225 


♦375 


4525 
4675 
J825 
4975 


153  7475 


153i7625 


■ir 


775 


153.7925 


15a8075 


15a8225 


153.8375 

* 

153^8525 

* 

153  3675 

* 

153^25 
15313975 


15^9125 


153.9275 

* 

153|ft25 
153.9575 


153i9725 


153.9875 


154.0025 


154 


154 


Q175 
^325 


154.0475 


154.0625 


154.0775 


154;0925 


154.1075 


154.1225 


.do 


.do 


.do 


.do 


do 


do 


do 


.do 


.do 


do 


.do 


.do 
do 


.do 


.do 


do 


.do 


do 


do 


.do 


do 


.do 


do 


.do 


do 


.do 


.do 


.do 


.do 


.do 


do 


.do 


do 


do 


do 


.do 


*  * 

*  * 

*  • 

*  * 

*  * 

*  ■             -  * 

*  * 

*  •  • 

*  • 

*  * 
i. 

*  ♦ 

*  ,  * 

*  • 

*  « 

*  * 

*  • 

*  *         - 
X 

*  * 

*  * 

*  * 

*  * 


28 


28 


28 


28 


28 


28 


28 


28 


28 


7.28 


31 


28 


28 


28 


28 


28 


28 


PO 
PO 


PO 


PO 
PO 
PO 
PO 


PO 


PO 


PO 


PX 


PX 


PF 


PX 


PX 


PX 


PF 


PX 


PX 


PX 


PX 


PX 


PX 


PX 


PF 


PX 


PX 


PX 


PX 


PX 


PX 


PX 


PF 


PX 


PX 


PX 
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Public  Safety  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  statlon(s) 


Limitations 


Coordinator 


154.1375 


154.1525 


154.1675 


154.1825 


do 


do 


do 


do 


154,1975 


154.2125 


154.2275 


154.2425 


154.2575 


do 


do 


.do 


.do 


.do 


154.2725 


154.2875 


.do 


do 


154.3025 do 


154.3175 


154.3325 


154.3475 


154.3625 


154.3775 


154.3925 


154.4075 


154.4225 


154.4375 


154.4525 


154.6575 


154.6725 


154.6875 


154.7025 


154.7175 


154.7325 


154.7475 


154.7625 


154.7775 


154.7925 


154.8075 


154.8225 


154.8375 


154.8525 


do 


..do 


.do 


do 


do 


.do 


do 


.do 


do 


.do 


do 


do 


do 


do 


.do 


do 


do 


•  do 


do 


.do 


do 


do 


.do 


.do 


28  PF 

28 PF 

«  • 

28  : PF 

28  PF 

•  • 

28  PF 

«  • 

28  PF 

•  •      .- 

28  PF 

•  * 

28  : PF 

28  .: PF 

19,  28  :„ PF 

19,  28  PF 

•  •  •■ 

19,28 PF 

28  PF 

28  PF 

28   ; PF 

*  * 

28 PF 

28  PF 

28  PF 

28  PF 

*  * 

28  PF 

*  * 

28 PF 

*  * 

28,  80  '  PF 

• PP 

16  PP 

16  PP 

16  PP 

PP 

.- PP 

*  •      •  . 

: PP 

PP 

• PP 

PP 

•  •  < 

PP 

•  «  a 

PP 

*  «  . 

PP 

»                                                          •  . 

'. PP 
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Public  Safety  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  statlon(s) 


Limitations 


Coordinator 


154.8675  .... 
154.8825 

* 

154.8975 

154.9125  

154.9275  ^. 

* 

154.9425  .... 

* 

154.9575  .... 

* 

154.9725  .... 
154.9875  .... 

* 

155.0025  .... 

* 

155.0175  .... 

* 

155.0325  .... 

* 

155.0475  .... 

* 

155.0625  .... 

* 

155.0775  .... 

* 

155.0925  .... 
155.1075  .... 

* 

155.1225  .... 
155.i575  .... 
155.1525  .... 

* 

155.1675  .... 
155.1825  .... 

* 

155.1975  .... 
155.2125  .... 
155.2275  .... 

* 

155.2425  .... 

• 

155.2575  .... 

I        * 
155.2725  .... 

• 

155.2875  .... 

* 

155.3025  ..., 

* 

155.3175  .... 
155.3325  .... 
155.3475  .... 
155.3625  .... 
155.3775  .... 
155.3825  .... 


..do 


.do 


.do 


do 


.do 


.do 


do 


.do 


.do 


do 


..do 


..do 


..do 


..do 


..do 
..do 


.do 


..do 


..do 


do 


..do 
..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 
..do 


..do 


..do 


..do 


..do 


do 


..do 


16 


16 


16 


10 


10 


10 


10 


10 


10 


10 


10 


PP 


PP 


PP 


PP 


PP 


PP 


PP 


PX 


PX 


PX 


PP 


PX 


PX 


PX 


PP 


PX 


PX 


PX 


PP 


PX 


PS 
PS 


PP 


PS 


PS 


PS 

PP 

PS 
PS 
PS 

PP 


38.  39  PM 

39,  40  PM 

38.  38  .„ PM 


PP 


38.  39 - PM 
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Public  Safety  Pool  Frequency  Table— Continued 


Frequency  or  band 


155.4075  : 

155.4225 

155.4375  

155.4525  

155.4675  

* 

155.4825  

* 

155.4975  

♦ 

155.5125  

* 

155.5275 

155.5425  

155.5575  

155.5725 

* 

155.5875  

* 

155.6025 

155.6175  

* 

155.6325  

* 

155.6475  

* 

155.6625  

* 

155.6775 

155.6925  

155.7075  

* 

155.7225  

* 

155.7375 

* 

155.7525  

* 

155.7675  

* 

155.7825  

155.7975  

* 

155.8125 

155.8275  

* 

155.8425  

155.8575  

* 

155.8725  

155.8875 

* 

155.9025  .......: 

* 

155.9175  

155.9325 


Class  of  station(s) 


Limitations 


Coordinator 


....do 
....do 
....do 
....do 
...do 
...do 
...do 
...do 
...dot 
...do  . 
...do  . 
...do  . 
...do  . 
...do  . 
...do  . 
...do  . 
...do  . 
...do  . 
...do  . 
..do  . 

* 

..do  . 

* 

..do  . 

* 

..do  .. 

* 

..do  .. 

* 

..do  .. 

* 

..do ;. 

..do  .. 
..do  .. 
..do  .. 

* 

..do  .. 

* 

..do  .. 

* 

..do  .. 

..do  .. 

..do  .. 

..do  .. 

.do  .. 


38,  39  , PM 

•  « 

•••• ...1 PP 


16 
16 
41 


16 


PP 

PP 

PP. 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PP 

PX 

PP 


80,  83  PX 

; PX 

*  * 

PX 

\.  PP 

PX 

PX 

PX 

PP 

: PX 

PX 

*  * 

PX 

♦  •  «  • 

PP 

PX 
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Public  Safety  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  statlon(s) 


Limitations 


Coordinator 


155.9475 

* 

155.9625 


155.9775 


155.9925 


156.0075 


156.0225 


156.0375 


156.0525 


156.0675 


156.0825 


156.0975 


156.1125 


156.1275 


156.1425 


156.1575 


156.1725 


156.1875 


156.2025 

* 

156.2175 


156.2325 


158.7375 


158.7525 


158.7675 


158.7825 


158.7975 


158.8125 


158.8275 


158.8425 


158.8575 


158.8725 


158.8875 


158.9025 


158.9175 


158.9325 


158.9475 


158.9625 


..do 


..do 
..do 


.do 


.do 


.do 


.do 


.do 


.do 
..do 


.do 


..do 
..do 


..do 


do 


..do 


.do 


.do 


.do 


.do 


do 


.do 


.do 


do 


do 


.do 


do 


.do 


.do 


.do 


do 


do 


.do 


.do 


.do 


..do 


*  * 

* J 

*  * 

*  * 

*  • 

*  * 

*  • 

Y""- 

*  * 
.« 

*  * 

': : ■■;■ ? 

*  • 

*  * 

*  * 

» * " 

*  • 

ff : , 

*  • 

*  * 

*  * 

*  * 

«  « 


*  • 

*  * 

*  * 

*  * 

•  •■•••■••■•(•A*>> .....i. 

*  • 

*  * 

*  * 

*  • 

*  • 

*  • 

*  « 

*  • 

*  * 

*  * 

*  * 

*  • 

*  * 

*  * 

*  • 

*  * 


PX 


PX 


pp 


PX 


PX 
PX 


pp 


PH 


PH 


PH 


PP 


PH 


PH 


PH 


PP 


PH 


PH 


PH 


PP 


PH 


PP 


PX 


PX 


PX 


PP 


PX 


PX 


PX 


pp 


PX 


PX 


PX 


pp 


PX 


PX 


PX 
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Public  Safety  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  station(s) 


Limitations 


158.9775 


158.9925 


..do 


.do 


159.0075... 


159.0225 


159.0375 


159.0525 


159.0675 


do 


.do 


do 


..do 


do 


159.0825  do 


159.0975 


159.1125 


159.1275 


159.1425 


159.1575 


159.1725 


159.1875 


159.2025 


159.2175 


159.2325 


159.2475 


159.2625 


159.2775 


159.2925 


159.3075 


159.3225 


159.3375 


159.3525 


159.3675 


159.3825 


159.3975 


159.4125 


159.4275 


159.4425 


159.4575 


159.4725 


do 


do 


do 


do 


do 


do 


do 


do 


..do 


.do 


do 


do 


do 


do 


do 


.do 


do 


do 


do 


do 


do 


do 


do 


.do 


..do 


do 


43 


43 


43 


43 


46 


46 


46 


46 


46 


46 


46 


46 


46 


46 


46 


46 


46 


46 


80 


Coordinator 


PP 

PH 

PH 

PH 

PP 

PH 

PH 

PH 

PP 

PH 

PH 

PH 

PP 

PH 

PH 

PH 

PP 

PO 

PO 

PO 

PO 

PO 

PO 

PO 

PO 

PO 

PO 

PO 

PO 

PO 

PO 

PC 

PO 

« 

PO 
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*Jt 


(27)  In  the  450-470  MHz  band, 
secondary  telemetry  operations 
pursuant  to  §  90.238(e)  will  be 
authorized  on  this  frequency. 


(30)  This  frequency  will  be  authorized 
a  channel  bandwidth  of  25  kHz 
notwithstanding  §§90.203  and  90.209. 
■  2.  Section  90.35  is  amended  by 
removing  limitation  30  in  the  table  of 
paragraph  (b)(3)  from  the  following 
frequencies,  by  adding  in  numerical  (h)  * 

order  the  following  frequencies  151.820,         (3)  * 

iNDUSTRIAiyBUSINESS  POOL  FREQUENCY  TABLE 


151.880  and  151.940  and  by  revising 
paragraphs  (c)(29)  and  (c)(30)  to  read  as 
follows: 

§90.35    Industrial/Business  Pool. 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


150.8525 

* 

150.8675 
150.M25 

* 

150.8975 

* 

150.9425 

»  * 

150.9575 
150.9725 

* 

150.9875 
151.0025 

* 

151.0175 
151.0325 
151.0475 

* 

151.0$25 


• 

do 

« 

• 

LA 

• 

* 

• 

« 

do  

* 

,          * 

• 

* 

LA 

do  

• 

* 

• 

* 

LA 

do  

• 

* 

* 

* 

LA 

do  

• 

• 

*  > 

• 

LA 

do  

* 

* 

• 

• 

LA 

do  

• 

*     ~ 

• 

• 

UA  ^ 

do 

• 

* 

.......  8  .. 

* 

• 

IP 

do  

* 

31. 

* 

• 

do  

* 

31. 

* 

* 

do  

* 

* 

31. 

• 

* 

do  

• 

• 

31. 

• 

* 

do  

• 

• 

31. 

* 

• 

do  

• 

* 

31. 

• 

* 

do  

* 

* 

31. 

• 

• 

do  

* 

• 

31. 

* 

• 

do  

• 

* 

31. 

^ 

* 

• 

......do  

* 

* 

31. 

* 

* 

......do  

• 

* 

31. 

« 

• 

do  

* 

* 

31. 

* 

* 

do 

•° 

31. 

• 

• 

do 

• 

• 

31. 

, 

♦ 

do  

* 

• 

31. 

• 

* 

do- 

* 

* 

31. 

• 

• 

^          » 

do  

* 

.  • 

;..  31. 

« 

• 

do  

• 

* 

:.  31. 

• 

• 

do  - 

* 

• 

-31. 

• 

* 

do  

* 

* 

31. 

• 

• 

do  

• 

« 

*..  31. 

* 

• 

do  

• 

* 

31. 

• 

• 

do  

^^^i^ 

31. 
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Frequency  or  band 


151.4375 

151.4525 

151.4675 

151.4825 

151.4975 

151.5125  . 

151.5275  . 

* 

151.5425  . 

* 

151.5575  . 
151.5725  . 
151.5875  . 
151.6025  . 
151.6475  . 

* 

151.6625  . 
151.670  ... 
151.6775  .. 
151.700  .... 


151.7225 
151.730  .. 
151.7375 


151.760 


151.7825  ... 

151.790  

151.7975  .'.. 


151.820  .. 

151.8425 
151.850  .. 
151.8575 


Industrial/Business  Pcxdl  Frequency  Table— Continued 


Class  of  station(s) 


Limitations 


Coordinator 


31. 
31. 
31. 
31. 
32. 
17. 


...do  

•  •        - 

...do  

...do  

...do    ; 

»  • 

..do  

*  .    •  ' 

..do  

..do 

*  ■• 
..do 

*  •  . 

..do 

*  «  * 

..do 

..do 

*  •  » 

..do 

..do 

*  *  ,        • 

..do 

*  '«  • 
..do 

*  *  » 

do 

■do  10,  34. 


..do 

do 

..do 

.do 

do 
do 
.do 


Mobile 12,  14,  35 


..do 

..do 

do 


151.880 Mobile 


12,  14.  35' 


151.9025 
151.910  .. 
151.9175 


..do 

•  do 

do 


151.940 Mobile. 


151.9625 
151.970  .. 
151.9775 

151.2775 

* 

151.2925 
152.3075 
152.3225 
152.3375 

• 

152.3525 


..do 
..do 
..do 

..do 

..do 

..do 

..do 

..do 

.do 
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42307 


iNDUSTRiAiyBusiNESS  POOL  FREQUENCY  TABLE— Continued 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


152.3675 


do 


152.3825 


.do 


152.3975 


.do 


152.4125 


.do 


152.4275 


.do 


152.4425 


..do 


152.4575 


..do 


152.8775 


.do 


152.8925 


do 


152.9075 


.do 


152.9225 


.do 


152.9375 


..do 


152.9525 


do 


152.9675 


..do 


152.9625 


..do 


152.9975 


.do 


153.0125 


do 


153.0275 


.do 


153.0425 


.do. 


153.0575 


do 


4,7 


IP 


153.0725 


.do 


IP 


153.0675 


.do 


4,7 


IP 


153.1025 


do 


80 


IP 


153.1175 


..do 


4,7 


IP 


153.1325 


do 


IP 


153.1475 


..do 


4,7 


IP 


153.1625 


..do 


IP 


153.1775 


..do 


4,7 


IP 


153.1925 


..do 


IP 


153.2075 


..do 


4,7 


IP 


153.2225 


..do 


IP 


153.2375 


..do 


4,7 


IP 


153.^25 


..do 


IP 


153.2675 


..do 


4,7 


IP 


153.2825 


do 


IP 


153.2975 


..do 


4,7 


IP 
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Industrial/Business  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


153.3125  ... 

* 

153.3275  ... 

* 

153.3425  ... 
153.3575  ... 
153.3725  .... 
153.3875  .... 
153.4025  .... 

* 

153.4175  .... 

* 

153.4325  .... 
153.4475  .... 
153.4625  .... 

* 

153.4775  .... 
153.4925  .... 

* 

153.5075  

* 

153.52^5  

153.5375  

* 

153.5525  

'  153.5675  

153.5825  

* 

153.5975  

* 

153.6125  

153.6275  

* 

153.6425  

* 

153.6575  

153.6725  

153.6875  

153.7025  

* 

153.7175  

153.7325  


...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do 

...do  . 

..do  . 

..do  . 

..do  . 

..do  . 

..do  . 

..do  . 

..do  . 

..do  . 

..do  . 

* 

..do  . 

* 

..do  . 

* 

..do  .. 

* 

..do  .. 

* 

..do  .. 

* 

do  .. 


154.4825^.... Base  or  Mobile 


154.4975 
154.505  ., 


.:do 
..do 


154.5275  Mobile 

*  • 

154.5475  do 

154.640 Base  .. 

♦  » 

157.4775  do 

*  * 

157.4925  -. do 


4,7 


4,7 


IP 
IP 
IP 
IP 
IP 
IP 
IP 
IW 


80  ..: IP,  IW 

*  •  . 

80  IP,  IW 

*  ,                      •  • 

80  IP,  IW 

*                                                                       *  * 

• IW 

*  *              .  • 

80  ;....=....  IP,  IW 

*  •  • 

80 IP,  IW 

*  «   •  . 

80 IP,  IW 

*  •  . 

IW 

*  •  . 

80 ! IP,  IW 

80* :..:. IP,  IW 

*                                                                       *  * 

80  IP,  IW 

IW 

*  ♦  . 

80  IP,  IW 

*  ■    .                *  • 

80  IP,  IW 

*  •  . 

80 :...  IP,  IW 

*  «  . 

IW 

80  IP,  IW 

80  IP,  IW 

IW 

*  •  . 

IW 

*  •  . 

! IW 


10,34. 

* 

36.  37,  48. 

* 

12  

12  


LA 
LA 
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Industrial/Business  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


157.5075 
157.5225 
157.5375 
157.5525 
157.5675 
157.5825 
157.5975 
157.6125 
157.^275 
157.6425 

1 

157.6575 
157.6725 

i 

157.6875 

i 

157.7025 

i 

157.7175 

1 

158.1375 

i 

158.1525 
158.1675 
158.1825 

i 

158.1975 

1 

158.2125 

1 

158.2275 
158.2425 
158.2575 
158.2725 
158.2875 
158.3025 

1 

158.3175 
158.3325 

1 

158.3475 
158.3625 
158.3775 
158.3825 
158.4075 
158.4225 
158.4375 


* 

* 
* 

~  * 

* 

* 
* 
* 
* 
* 
* 

* 
* 

* 

* 
* 

* 
* 

* 


..do 
-do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 


• 

* 

• 

• 

* 

• 

* 

* 

• 

* 

* 

*                * 

* 

• 

* 

• 

• 

« 

• 

* 

* 

• 

* 

• 
* 

• 

* 

* 

• 

* 

* 

* 

*  i. 

- 

• 

* 

• 

* 

•  " 

• 

* 

• 

• 

• 

• 

* 

• 

• 

* 

* 

* 

• 

• 

• 

• 

• 

• 
* 

• 
• 

- 

• 

* 

* 
• 

* 
* 

*, 

« 

• 

• 

-V" 

12 
12 
6. 
6. 
6. 
6. 
6. 
6. 


LA 
LA 


6. 
6. 
6. 
6. 


81 


81 
81 
81 


81 


4.7 


4.7 


17. 


IW 
IP,  IW 
IP.  IW 
IP;  IW 
IW 
IP.  IW 
IP,  IW 
IP,  IW 
IW 
IP.  IW 
IP 
IP 
IP 
IP 

IP 
IP 


4.7 


IP 
IP 
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Industrial/Business  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


159.4875  

159;5025  : ' 

•  • 

'159.5175  

*  * 

159.5325  

159.5475  

159.5625  

*  ■  • 

159.5775 

159.5925  : 

159.6075  

159.6225 

*  • 

159.6375 

159.6525  ;... 

*  * 

159.6675 

*  • 

159.6825  ; : 

159.6975 

»  • 

159.7125  

*  • 

159.7275  

•159.7425  ■ 

»  * 

159.7575  ; 

159.7725 

159.7875  

159.8025  

159.8175  

*  ■  .         . 

159.8325  ...; 

159.8475  

«  • 

159.8625  .". 

159.8775  

159.8925  

*  • 

159.9075  

159.9225 

159.9375 do 

159.9525  do 

159.9675  do 

159.9825  do 

159.9975  _ r.do 

160.0125 do 


...do 

..do 

..do. 

..do. 

..do. 

..do. 

..do. 

..do. 

..do. 

..do. 

..do 

..do 

.do 

.do 

.do 

.do 

do 

i 

do 
do 
do 
do 
do 

* 

do 
do 

* 

do 

* 

do 

* 

do 

* 

do 

* 

do 

* 

do 


IP 
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Industrial/Business  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


160.0275  . 

* 

160.0425  . 

* 

160.0575  . 

160.0725 

160.0875 

* 

160.1025 
160.1175 

* 

160.1325 

* 

160.^75 
160.1625 

* 

160.1775 

* 

160.1925 
160.2075 
160.2225 
160.2375 
160.2525 

* 

160.2675 

* 

160.2825 
160.2975 

* 

160.3125 
160.3275 
160.3425 

* 

160.3575 

* 

160.3725 

* 

160.3875 

* 

160.4025 

• 

160.fH75 
160.p25 
160.4475 
160.4625 

* 

160.4775 

* 

160.4825 
160.5075 

* 

160.5225 
160.5375 
160.S525 


..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 
..do 


* 

* 

•■- 

* 

* 

i* 

* 

* 

• 

* 

« 

• 

* 

* 

* 

* 

* 

• 

* 

• 

• 

* 

* 

• 

* 

• 

• 

4 

* 

* 

* 

* 

* 

* 

* 

• 

* 

* 

• 

* 

• 

* 

« 

*• 

50  LR 

50  LR 

*  * 

50  LR 

50 '..  LR 

50  LR 

*  * 

50  ■ , LR 

50  LR 

50 LR 

50  LR 

50  LR 

50  LR 

50  : LR 

50  '. LR 

50 1 LR 

50,  52  LR 

*  • 

50,  52  LR 

50,  52  .: LR 

*  * 

50,  52 LR 

50,  52  LR 

50,  52  LR 

50,  52  LR 

50,  52 LR 

*  • 

50,  52  LR 
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Industrial/Business  Pool  Frequency  Table— Continued 


Frequency  or  band 


Class  of  station(s) 


Limitations 


Coordinator 


160.5675 

* 

160.5825 

* 

160.5975 
160.6125 
160.6275 
160.6425 
160.6575 
160.6725  . 

* 

160.6875  . 
160.7(»5  . 

* 

160.7175  . 

* 

160.7325  . 

* 

160.7475  . 

* 

160.7625  . 

* 

160^75  . 
160.7925  . 
160.8075  .. 


do 

do 

.....do 

do 

^...do 

do 

....do 
....do 
....do 
...do 
...do 
...do  . 
...do  . 
...do  . 
...do  . 
...do  . 
...do  . 


160.8225  .-:.... , do 


160.8375  

160.8525  

•  «  * 

160.8675  

160.8825  

*  * 
160.8975 

160.9125 :. 

160.9275  ; 

160.9425  

160.9575 

♦  • 

160.9725  

160.9875  ...^ 

161 .0025  

161 .0175  ...'. 

161 .0325 

♦  •       .        '" 

161.0475  

•  • 

161.0625  

161.0775  : : do 

161.0925 do 


do 

.do 

do 

do 

do 

do 

do 

do 

.do 

.do 

do 

do 

do 

do 

do  . 

do  . 


50,  52 LR 

50.  52 LR 

50.  52 LR 

50.  52 LR 


50 

50 

50 

50 

50 

50 

50 

50 

50 

50 

50 

50 

50  . 

50  . 

50  . 

50  . 


LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 

LR 


50,  51   LR 

50.  51   LR 

50.  51 LR 

50.  51 LR 

50.  51 LR 

50.  51   LR 

50.  51   , LR 

*  • 

50.  51 LR 

50.51  LR 

50.  51 LR 

•  * 

50.  51 ...: LR 

50.  51 LR 

50.  51   LR 

50.  51 LR 

50.  51   : LR 

50.  51   LR 


Federal  Register /Vol.  68,  No.  137 /Thursday,  July  17,  2003 /Rules  and  Regulations  42313 


iNDUSTRiALyBusiNESS  POOL  FREQUENCY  TABLE— Continued 


Frequency  or  band 


Class  of  station(s) 


161.1075 


161.1225 
161.1375 

* 

161.1525 

* 

161.1675 

* 

1^1.1825 

* 

161.1975 

* 

161.2125 
16^.2275 


161.2425 


161.2575 


161.2725 


161.2875 


161.3025 


161.3175 


161.3325 


161.3475 


161.3625 

* 

1613775 
161.3925 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


..do 


.do 


..do 


..do 


..do 


..do 


..do 


..do 


161.4075 do 


.4225 


161.4375 


181.4525 


i1.4675 
161.4825 


161.4975 


161.5125 

* 

1^1.5275 


181.5425 


161.5575 


.do 


..do 


..do 


.do 


..do 


..do 


..do 


.do 


..do 


..do 


Limitations 


Coordinator 


* 

* 

* 

* 

' 

* 

* 

• 

• 

• 

* 

• 

* 

* 

• 

* 

• 

* 

» 

• 

* 

• 

-* 

* 

* 

• 

* 

- 

* 

* 

* 

• 

^ 

50.  51   LR 

*  * 

50.  51  LR 

50,  51  :-. , LR 

*  * 

50.  51  ; LR 

50.  51  LR 

50,  51   LR 

*  *  * 

50,  51 LR 

*  • 

50,  51    LR 

50.  51  ....; LR 

50.  51  LR 

50.  51   ;....  LR 

*  * 

50,  51   LR 

50.  51   LR 

50,  51   LR 

50,  51    LR 

*  • 

50,  51 , LR 

*  * 

50,  51   _ LR 

50.  51  LR 

50.  51  : LR 

*  • 

50,  52  LR 

50.  52  LR 

50,52  : LR 

50,  52  „ LR 

*  * 

50,52  _ LR 

50.52  LR 

50.  52 LR 

50,  52  LR 

50,  52  LR 

50.  52  , LR 

50,  52  LR 

50,  52  LR 


C29)  Except  when  limited  elsewhere, 
one-way  paging  transmitters  on  this 
frequency  may  operate  with  an  output 
ppwer  of  350  watts. 


(30)  In  the  450-470  MHz  band, 
secondary  telemetry  operations 
pursuant  to  §  90.238(e)  will  be 
authorized  on  this  frequency. 


■  3.  Section  90.203  is  amended  by 
revising  paragraph  (j){4)(ii)  and 
removing  paragraphs  (j){4)(iii)  and  (4)(iv) 
and  adding  paragraph  (j)(10)  to  read  as 
follows: 
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§90.203    Certification  required. 

***** 

(j)*   *   * 

(4)*    *    * 

(ii)  12.5  kHz  for  multi-bandwidth 
mode  equipment  with  a  maximum 
channel  bandwidth  of  12.5  kHz  if  it  is 
capable  of  operating  on  channels  of  6.25 
kHz  or  less. 
***** 

(10)  Transmitters  designed  to  operate 
in  the  150-174  MHz  and  421-512  MHy 
bands  that  are  not  equipped  with  a 
single-mode  or  multi-mode  function 
permitting  operation  with  a  maximum 
channel  bandwidth  of  12.5  kHz  or  do 
not  meet  a  spectrum  efficiency  standard 
of  one  voice  channel  per  12.5  kHz  of 
channel  bandwidth  shall  not  be 
manufactured  in,  or  imported  into,  the 
United  States  after  January  1,  2008. 
***** 

■  4.  Section  90.209  is  amended  by 
revising  the  entries  to  frequency  bands  in 
the  table  located  in  paragraph  (b)(5)  and 
adding  paragraph  (b)(6)  to  read  as 
follows: 

§90.209    Bandwidth  limitations. 

***** 

(b)*  *  * 


(5) 


Standard  Channel  Spacing/ 
Bandwidth 


Frequency 
band 
(MHz) 

Channel 

spacing 

(kHz) 

Authorized  band- 
width (kHz) 

• 

150-174  .. 

* 

421-5122 

* 

*  * 

17.5 

*  * 

^6.25 

*  * 

•  * 

'3  20/11.25/6 

•  * 

1320/11.25/6 

•  • 

1  For  stations  authorized  on  or  after  August 
18,  1995. 

2  Bandwidths  for  radiokxation  stations  in  the 
420-450  MHz  band  and  for  statrons  operating 
in  bands  subject  to  this  footnote  will  be  re- 
viewed and  authorized  on  a  case-by-case 
basis. 

3  Operations  using  equipment  designed  to 
operate  with  a  12.5  kHz  channel  bandwidth 
will  be  authorized  an  11.25  kHz  bandwidth. 
Operations  using  equipment  designed  to  oper- 
ate with  a  6.25  kHz  channel  bandwidth  will  be 
authorized  a  6  kHz  bandwidth.  All  non-public 
safety  stations  must  operate  on  channels  with 
a  bandwidth  of  12.5  kHz  or  less  beginning 
January  1,  2013.  All  publk:  safety  stations 
must  operate  on  channels  with  a  bandwidth  of 
12.5  kHz  or  less  beginning  January  1 ,  2018. 


(6)  No  new  applications  for  the  150- 
174  MHz  and/or  421-512  MHz  bands 
will  be  acceptable  for  filing  if  the 
applicant  utilizes  channels  with  a 
bandwidth  exceeding  11.25  kHz 
beginning  January  13,  2004.  For  stations 
licensed  or  applied  for  prior  to  January 
13,  2004,  the  licensee  may  transfer, 
assign,  renew  and  modify  the 
authorization  consistent  with  the 
ciurent  rules.  No  modification 
applications  for  stations  in  the  150-174 
MHz  and/or  421-512  MHz  bands  that 
increase  the  station's  authorized 
interference  contotn  will  be  acceptable 
for  filing  if  the  applicant  utilizes 
channels  with  a  bandwidth  exceeding 
11.25  kHz,  beginning  January  13,  2004. 
See  §90.187(b)(2)(iii)  and  (iv)  of  this 
chapter  for  interference  contour 
designations  and  calculations. 
Applications  submitted  pursuant  to  this 
paragraph  must  comply  with  frequency 
coordination  requirements  of  §  90.175  of 
this  chapter. 

***** 

[FR  Doc.  03-18054  Filed  7-16-03;  8:45  am] 
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Federal  Register 

Vol.  68,  No.  137 

Thursday,  July  17,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  niles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  flhal 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  23 

[Do«ket  No.  CE197;  Notice  No.  23-03-01- 
SCI 


Special  Conditions:  AMSAFE, 
Incorporated,  Zenair  IModel  CH2000, 
Inflatable  Three-Point  Self-Adjusting 
Restraint  Safety  BeH  With  an 
Integrated  Inflatable  Airbag  Device 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  installation  of  an 
AMSAFE,  hic.  Inflatable  Three-Point 
Self-Adjusting  Restraint  Safety  Belt  with 
an  Integrated  Inflatable  Airbag  Device 
on  the  Zenair  model  CH2000.  This 
airplane,  as  modified  by  AMSAFE,  Inc. 
will  have  novel  and  unusual  design 
features  associated  the  lap  belt  portion 
of  the  safety  belt  containing  an 
integrated  airbag  device.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  proposed 
special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 

DATES:  Comments  must  be  received  on 
or  before  August  18,  2003. 

ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration  (FAA), 
Regional  Coimsel,  ACE-7,  Attention: 
Rules  Docket,  Docket  No.  CE197,  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106,  or  delivered  in 
duplicate  to  the  Regional  Counsel  at  tha 
above  address.  Comments  must  be 
marked:  CE197.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m.    ■ 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pat  Mullen,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Small  Airplane  Directorate, 
ACE-111,  901  Locust,  Kansas  City, 
Missouri,  816-329-4128,  fax  816-329- 
4090. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  nimiber  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  proposals  described 
in  this  notice  may  be  changed  in  light 
of  the  comments  received.  All 
comments  received  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  conunents.  A  report 
simunarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Persons  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  CE197."  The  postcard 
will  be  date  stamped  and  returned  to  the 
commenter. 

Background 

On  March  8,  2003,  AMSAFE,  Inc. 
Inflatable  Restraints  Division,  1043 
North  47th  Avenue,  Phoenix,  AZ  85043, 
applied  for  a  supplemental  type 
certificate  to  install  an  inflatable  lapbelt 
restraint  with  a  standard  upper  torso 
restraint  (or  shoulder  harness)  in  the 
Zenair  model  CH2000.  The  model 
CH2000  is  a  single  engine,  two-place 
airplane  with  a  stall  speed  in  the 
landing  configuration  that  is  below  45 
knots. 

The  inflatable  restraint  system  is  a 
three-point  restraint  system  consisting 
of  a  shoulder  harness  and  an  inflatable 
airbag  lap  belt,  and  will  be  installed  on 
both  the  pilot  and  co-pilot  seats.  In  the 
event  of  an  emergency  landing,  the 
airbag  will  inflate  and  provide  a 
protective  cushion  between  the 


occupant's  head  and  the  airplane's  yoke 
and  instrument  panel.  This  will  reduce 
the  potential  for  head  and  torso  injury. 
The  inflatable  restraint  behaves  in  a 
manner  that  is  similar  to  an  automotive 
airbag,  but  in  this  case,  the  airbags  are 
integrated  into  the  lapbelt.  The  shoulder 
harness  is  conventional  and  does  not 
inflate.  While  airbags  and  inflatable 
restraints  are  standard  in  the  automotive 
industry,  the  use  of  an  inflatable  three- 
point  restraint  is  novel  for  general 
aviation  operations. 

The  FAA  has  determined  that  this 
project  will  be  accomplished  on  the 
basis  of  providing  the  same  current  level 
of  safety  of  the  model  CH2000  occupant 
restraint  design.  The  FAA  has 
considered  the  installation  of  airbags  as 
having  two  primary  safety  concerns: 

•  That  they  perform  properly  under 
foreseeable  operating  conditions;  and 

•  That  they  do  not  perform  in  a 
manner  or  at  such  times  as  to  impede 
the  pilot's  ability  to  maintain  control  of 
the  airplane  or  constitute  a  hazard  to  the 
airplane  or  occupants. 

The  latter  point  has  the  potential  to  be 
the  more  rigorous  of  the  requirements. 
An  imexpected  deployment  while 
conducting  the  takeoff  and  landing 
phases  of  flight  may  result  in  an  unsafe 
condition.  The  unexpected  deployment 
may  either  startle  the  pilot,  or  generate 
a  force  sufficient  to  cause  a  sudden 
movement  of  the  control  yoke.  Either 
action  could  result  in  a  loss  of  control 
of  the  airplane,  the  consequences  of 
which  are  magnified  due  to  the  low 
operating  altitudes  during  these  phases 
of  flight.  The  FAA  has  considered  this 
when  establishing  the  special 
conditions.  ° 

The  inflatable  airbag  is  integrated  into 
the  lap  belt  and  relies  on  sensors  to 
electronically  activate  the  inflator  for 
deployment.  These  sensors  could  be 
susceptible  to  inadvertent  activation, 
causing  deployment  in  a  potentially 
unsafe  manner.  The  consequences  of  an 
inadvertent  deployment  must  be 
considered  in  estabUshing  the  reliability 
of  the  system.  AMSAFE,  Inc.  must  show 
that  the  effects  of  an  inadvertent 
deployment  in  flight  are  not  a  hazard  to 
the  airplane  or  that  an  inadvertent 
deployment  is  extremely  improbable.  In 
addition,  any  general  aviation  aircraft 
can  generate  a  large  amoimt  of 
ctmiulative  wear  and  tear  on  a  restraint 
system.  It  is  likely  that  the  potential  for 
inadvertent  deployment  increases  as  a 
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result  of  this  cumulative  damage. 
Therefore,  the  impact  of  wear  and  tear 
on  inadvertent  deployment  must  be 
considered.  Ultimately,  because  of  the 
effects  of  this  cumulative  damage,  a  life 
limit  must  be  established  for  the 
appropriate  system  components  in  the 
restraint  system  design. 

There  are  additional  factors  to  be 
considered  to  minimize  the  chances  of 
inadvertent  deployment.  General 
aviation  airplanes  are  exposed  to  a 
unique  operating  environment,  since  the 
same  airplane  may  be  used  by  both 
experienced  and  student  pilots.  The 
effect  of  this  environment  on 
inadvertent  deployment  of  the  restraint 
must  be  understood.  Therefore, 
qualiHcation  testing  of  the  firing 
hardware/software  must  consider  the 
following: 

•  The  airplane  vibration  levels 
appropriate  for  a  general  aviation 
airplane;  and 

•  The  inertial  loads  that  result  from 
typical  flight  or  ground  maneuvers, 
including  gusts  and  hard  landings. 

Any  tendency  for  the  firing 
mechanism  to  activate  as  a  result  of 
these  loads  or  acceleration  levels  is 
unacceptable. 

Other  influences  on  inadvertent 
deployment  include  high  intensity 
electromagnetic  fields  (HIRF)  and 
lightning.  Since  the  sensors  that  trigger 
deployment  are  electronic,  they  must  be 
protected  from  the  effects  of  these 
threats.  To  comply  with  HIRF  and 
lightning  requirements,  the  AMSAFE, 
Inc.  inflatable  restraint  system  is 
considered  a  critical  system,  since  its 
inadvertent  deployment  could  have  a 
hazardous  effect  on  the  airplane. 

Given  the  level  of  safety  of  the  current 
Zenair  model  CH20(K)  lap  belt  and 
shoulder  harness  restraint,  the  inflatable 
restraint  must  show  that  it  will  offer  an 
equivalent  level  of  protection  in  the 
event  of  an  emergency  landing.  In  the 
event  of  an  inadvertent  deployment,  the 
restraint  must  still  be  at  least  as  strong 
as  a  Technical  Standard  Order 
certificated  belt  and  shoulder  harness. 
There  is  no  requirement  for  the 
inflatable  portion  of  the  restraint  to  offer 
protection  during  multiple  impacts, 
where  more  than  one  impact  would 
require  protection. 

The  inflatable  seatbelt  system  must 
deploy  and  provide  protection  for  each 
occupant  under  the  crash  conditions 
specified  in  §  23.562  where  it  is 
necessary  to  prevent  serious  head 
injury.  The  crash  pulse  specified  in 
§  23.562  is  viewed  as  a  suitable 
threshold  for  system  deployment.  It  is 
possible  a  wide  range  of  occu{>ants  will 
use  the  inflatable  restraint.  Thus,  the 
protection  offered  by  this  restraint 


should  be  effective  for  occupants  that 
range  from  the  fifth  percentile  female  to 
the  ninety-fifth  percentile  male.  Energy 
absorption  must  be  performed  in  a 
consistent  manner  for  this  occupant 
range. 

In  support  of  this  operational 
capability,  there  must  be  a  means  to 
verify  the  integrity  of  this  system  before 
each  flight.  As  an  option,  AMSAFE,  Inc. 
can  establish  inspection  intervals  where 
they  have  demonstrated  the  system  to  be 
reliable  between  these  intervals. 

It  is  possible  that  an  inflatable 
restraint  will  be  "armed"  even  though 
no  occupant  is  using  the  seat.  While 
there  will  be  means  to  verify  the 
integrity  of  the  system  before  flight,  it  is 
also  prudent  to  require  that  unoccupied 
seats  with  active  restraints  not 
constitute  a  hazard  to  any  occupant. 
This  will  protect  8my  individual 
performing  maintenance  items  inside 
the  cockpit  while  the  aircraft  is  on  the 
groimd  and  includes  protection  against 
inadvertent  deployment. 

In  addition,  the  use  and  operation  of 
this  restraint  must  be  transparent  to  the 
user.  Therefore,  the  design  must  prevent 
the  inflatable  seatbelt  from  being 
incorrectly  buckled  and/or  installed 
such  that  the  airbag  would  not  properly 
deploy.  As  an  alternative,  AMSAFE,  Inc. 
may  show  that  such  deployment  is  not 
hazardous  to  the  occupant,  and  will  still 
provide  the  required  protection. 

The  cockpit  of  the  model  CH2000  is 
a  confined  area,  and  the  FAA  is 
concerned  that  noxious  gasses  may 
accumulate  in  the  event  of  restraint 
deployment.  When  deployment  does 
occiu-,  either  by  design  or  inadvertently, 
there  must  not  be  a  release  of  hazardous 
quantities  of  gas  or  particulate  matter 
into  the  cockpit  area. 

Fire  is  a  concern  for  any  airplane, 
regardless  of  the  size  or  class  of  the 
airplane.  An  inflatable  restraint  should 
not  increase  the  risk  already  associated 
with  fire.  Therefore,  the  inflatable 
restraint  should  be  protected  from  the 
effects  of  fire,  so  that  an  additional 
hazard  is  not  created  by,  for  example,  a 
rupture  of  the  inflator. 

Finally,  the  inflatable  restraint  is 
likely  to  have  a  large  volume 
displacement,  where  the  inflated  bag 
could  impede  the  egress  of  an  occupant. 
Since  the  bag  deflates  to  absorb  energy, 
it  is  likely  that  the  inflatable  restraint 
would  be  deflated  at  the  time  an 
occupant  would  attempt  egress. 
However,  it  is  appropriate  to  specify  a 
time  interval  after  which  the  inflatable 
restraint  may  not  impede  rapid  egress. 
Ten  seconds  has  been  chosen  as 
reasonable  time.  This  time  limit  will 
offer  a  level  of  protection  throughout  the 
impact  event. 


Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
AMSAFE,  Inc.  must  show  that  the 
Zenair  model  CH2000,  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  TA5CH  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  TA5CH  are  as  follows: 

FAR  21.29  and  FAR  23  effective  February 
1,  1965,  as  amended  by  23-1  through  23-42. 
JAR-VLA  effective  April  26,  1990,  through 
Amendment  VLA/92/1  effective  January  1, 
1992,  used  as  a  safety  equivalence  to  FAR  23, 
as  provided  by  AC  23-11.  FAR  36  dated 
December  1, 1969,  as  amended  by  current 
amendment  as  of  date  of  type  certification.   ' 

For  the  model  listed  above,  the 
certification  basis  also  includes  all 
exemptions,  if  any;  equivalent  level  of 
safety  findings,  if  any;  and  the  special 
conditions  adopted  by  this  ndemaking 
action. 

The  Administrator  has  determined 
that  the  applicable  airworthiness 
regulations  [i.e.,  part  23  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  AMSAFE,  Inc. 
inflatable  restraint  as  installed  on  Zenair 
model  CH2000  because  of  a  novel  or 
unusual  design  featxue.  Therefore, 
special  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38,  and  become 
part  of  the  type  certification  basis  in 
accordance  with  §  21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  featiue, 
the  special  conditions  would  also  apply 
to  that  model  under  the  provisions  of 
§21.101. 

Novel  or  Unnsual  Design  Features 

The  Zenair  model  CH2000  will 
incorporate  the  following  novel  or 
imusual  design  feature: 

The  AMSAFE.  Inc.  Inflatable  Three- 
Point  Self- Adjusting  Restraint  safety  belt 
with  an  integrated  inflatable  airbag 
device.  The  purpose  of  the  inflatable 
airbag  seatbelt  is  to  reduce  the  potential 
for  injury  in  the  event  of  an  accident.  In 
a  severe  impact,  an  airbag  will  deploy 
from  the  lapbelt  portion  of  the  restraint, 
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in  a  manner  similar  to  an  automotive 
airbag.  The  airbag  will  deploy  between 
the  head  of  the  occupant  and  the 
airplane's  yoke  and  instrument  panel. 
This  will,  therefore,  provide  some 
protection  to  the  head  of  the  occupant. 
The  restraint  will  rely  on  sensors  to 
electronically  activate  the  inflator  for 
deployment. 

The  Code  of  Federal  Regulations 
states  performance  criteria  for  seats  and 
restraints  in  an  objective  manner. 
However,  none  of  these  criteria  are 
adequate  to  address  the  specific  issues 
raised  concerning  inflatable  restraints. 
Therefore,  the  FAA  has  determined  that, 
in  addition  to  the  requirements  of  part 
21  and  part  23,  special  conditions  are 
needed  to  address  the  installation  of  this 
inflatable  restraint. 

Accordingly,  these  special  conditions 
are  adopted  for  the  Zenair  model 
CH2000  equipped  with  the  AMSAFE, 
Inc.  Three-Point  Self-Adjusting 
Restraint  safety  belt  with  an  integrated 
inflatable  airbag  device.  Other 
conditions  may  be  developed,  as 
needed,  based  on  further  FAA  review 
and  discussions  with  the  manufacturer 
and  civil  aviation  authorities. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Zenair 
model  CH2000  equipped  with  the 
AMSAFE,  Inc.  Three-Point  Self- 
Adjusting  Restraint  safety  belt  with  an 
integrated  inflatable  airbag  device. 
Should  AMSAFE,  Inc.  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  on  Type 
Certificate  number  TA5CH  to 
incorporate  the  same  novel  or  unusual 
design  feature,  the  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the  Zenair 
model  CH2000.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  23 

/^ircraft.  Aviation  safety.  Signs  and 
symbols. 

Citation  , 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14€FR21.16and  21.101  for  STC  or 
2142forTC:andl4CFRll.3»and  11. la 


The  Proposed  Special  Conditions 

The  FAA  has  determined  that  this 
project  will  be  accomplished  on  the 
basis  of  not  lowering  the  current  level 
of  safety  for  the  Zenair  model  CH2000 
occupant  restraint  design.  Accordingly, 
the  FAA  proposes  the  following  special 
conditions  as  part  of  the  type 
certification  basis  for  the  Zenair  model 
CH2000,  as  modified  by  AMSAFE,  hic. 

Three-Point  Self-Adjusting  Restraint 
Safety  Belt  with  an  Integrated  Airbag 
Device  , 

1.  It  must  be  shown  that  the  inflatable 
lapbelt  will  deploy  and  provide 
protection  under  the  crash  conditions 
specified  in  §  23.562  where  it  is 
necessary  to  prevent  serious  head 
injuries.  The  means  of  protection  must 
take  into  consideration  a  range  of  statxu-e 
fi-om  a  5th  percentile  female  to  a  95th 
percentile  male.  The  inflatable  lapbelt 
must  provide  a  consistent  approach  to 
energy  absorption  throughout  that 
range. 

2.  The  inflatable  lapbelt  must  provide 
adequate  protection  for  each  occupant. 
In  addition,  unoccupied  seats  that  have 
active  seat  belts  must  not  constitute  a 
hazard  to  any  occupant. 

3.  The  design  must  prevent  the 
inflatable  safety  belt  from  being 
incorrectly  buckled  and/or  incorrectly 
installed  such  that  the  airbag  would  not 
properly  deploy.  Alternatively,  it  must 
be  shown  that  such  deployment  is  not 
hazardous  to  the  occupant  and  will 
provide  the  required  protection. 

4.  It  must  be  shown  that  the  inflatable 
lapbelt  system  is  not  susceptible  to 
inadvertent  deplojTnent  as  a  result  of 
wear  and  tear  or  inertial  loads  resulting 
from  in-flight  or  ground  maneuvers 
(including  gusts  and  hard  landings)  that 
are  likely  to  be  experienced  in  service. 

5.  It  must  be  shown  (or  be  extremely 
improbable)  that  an  inadvertent 
deployment  of  the  restraint  system 
during  the  most  critical  part  of  the  flight 
does  not  impede  the  pilot's  ability  to 
maintain  control  of  the  airplane  or  cause 
an  unscife  condition  (or  hazard  to  the 
airplane).  In  addition,  a  deployed 
inflatable  restraint  must  be  at  least  as 
strong  as  a  Technical  Standard  Order 
certificated  belt  and  shoulder  harness. 

6.  It  must  be  shown  that  deployment 
of  the  restraint  system  is  not  hazardous 
to  the  occupant  or  result  in  injuries  that 
could  impede  rapid  egress.  This 
assessment  should  include  occupants 
whose  belt  is  loosely  fastened. 

7.  It  must  be  showra  that  an 
inadvertent  deployment  that  could 
cause  injury  to  a  standing  or  sitting 
person  is  improbable. 

8.  It  must  oe.  shown  that  the  inflatable 
safety  belt  will  not  impede  rapid  egress 


of  the  occupants  10  seconds  after  its 
deployment. 

9.  For  the  piuposes  of  complying  with 
HIRE  and  lightning  requirements,  the 
inflatable  safety  belt  system  is 
considered  a  critical  system  since  its 
deployment  could  have  a  hazardous 
effect  on  the  airplane. 

10.  It  must  be  shown  that  the 
inflatable  safety  belt  will  not  release 
hazardous  quantities  of  gas  or 
particulate  matter  into  the  cabin. 

11.  The  inflatable  safety  belt 
installation  must  be  protected  from  the 
effects  of  fire  such  that  no  hazard  to 
occupants  will  result. 

12.  There  must  be  a  means  to  verify 
the  integrity  of  the  inflatable  safety  belt 
activation  system  prior  to  each  flight  or 
it  must  be  demonstrated  to  reliably 
operate  between  inspection  intervals. 

13.  A  life  limit  must  be  established  for 
appropriate  system  components. 

14.  Qualification  testing  of  the 
internal  firing  mechanism  must  be 
performed  at  vibration  levels 
appropriate  for  a  general  aviation 
airplane. 

Issued  in  Kansas  CitVT  Missouri  on  June  27, 
2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

{Docket  No.  2003-NM-4O-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747-400,  747-400D,  747-400F, 
757-200,  757-200PF,  757-200CB,  767- 
200,  767-300,  and  767-300F  Series 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

— 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  transport  category 
airplane  models,  as  listed  above.  This 
proposal  would  require  a  modification 
of  the  air  data  computer  (ADC)  system, 
which  involves  installing  certain  new 
circuit  breakers,  relays,  and  related 
components,  and  making  various  wiring 
changes  in  and  between  the  flight  deck 
and  main  equipment  center.  For  certain 
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airplanes,  this  proposal  also  would 
require  accomplishment  of  various  other 
actions  prior  to  or  concurrendy  with  the 
modification  of  the  ADC  system.  This 
action  is  necessary  to  ensiue  that  the 
flightcrew  is  able  to  silence  an 
erroneous  overspeed  or  stall  aural 
warning.  A  persistent  erroneous 
warning  could  confuse  and  distract  the 
flightcrew  and  lead  to  an  increase  in  the 
flightcrew's  workload.  Such  a  situation 
could  lead  the  flightcrew  to  act  on 
hazardously  misleading  information, 
which  could  result  in  loss  of  control  of 
the  airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
September  2,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2003-NM- 
40-AD.  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  belnspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment@faa.gov.  Conunents  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-4O-AD"  in  die 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Zurcher,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6495;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  jssue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  dme  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-40-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2003-NM-40-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  an  erroneous  overspeed 
aural  warning  that  cannot  be  silenced 
may  occur  on  certain  Boeing  Model 
747-400,  747-400D,  747-400F,  757- 
200,  757-200PF,  757-200CB,  767-200, 
767-300;  and  767-300F  series  airplanes. 
When  the  air  data  computer  (ADC) 
detects  an  overspeed  condition,  the 
ADC  sends  a  warning  through  the 
Engine  Indicating  and  Crew  Alerting 
System  (EICAS)  and  aural  warning 
systems.  If  the  flightcrew  finds  that  this 
warning  is  erroneous,  following 
flightcrew  procedures  to  eliminate  the 
erroneous  ADC  source  will  remove  the 
erroneous  air  data  source  from  the 
flightcrew  display  and  from  use  in 
computation  of  navigation  and  flight 
control  solutions,  but  the  erroneous 
aural  warning  will  not  be  silenced. 
Inability  to  silence  an  erroneous 


warning  could  confuse  and  distract  the 
flightcrew,  and  lead  to  an  increase  in 
the  flightcrew's  workload.  An  erroneous 
aural  warning  that  cannot  be  silenced  - 
may  also  cause  the  flightcrew  to  act 
based  on  misleading  information.  This 
may  have  been  a  factor  in  previous 
airplane  incidents  in  which  flightcrew 
actions  based  on  hazardously 
misleading  information  have  resulted  in 
loss  of  control  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved  the 
following  Boeing  Alert  Service 
Bulledns: 

•  747-34A2460,  Revision  2,  dated 
June  14,  2001  (for  Model  747-400, 
-400D,  and  -400F  series  airplanes), 
which  describes  procedures  for  re- 
routing wires  associated  with  ADC 
overspeed  warnings  to  eliminate 
erroneous  overspeed  warnings.  The 
procedures  involve  replacing  the  Pl-1 
and  P3-1  module  assemblies  in  the 
flight  deck  with  improved  assemblies, 
installing  various  wires  in  and  between 
the  flight  deck  and  main  equipment 
center  of  the  airplane,  and  performing  a 
test  of  the  source  select  module  and  a 
system  functional  test.  This  service 
bulletin  specifies  that  Boeing  Service 
Bulletin  747-31-2179,  747-31-2180,  or 
747-31-2217  must  be  accomplished 
either  previously  or  concurrently. 
Boeing  Alert  Service  Bulletin 
747-34A2460,  Revision  2,  refers  to 
Boeing  Component  Service  Bulletins 
233U2200-31-01  and  233U2205-31-01, 
both  dated  April  20,  1995,  as  additional 
sources  for  instructions  to  change  the 
ADC  computer  source  select  switch  on 
the  Pl-1  and  P3-1  panels,  respectively. 

•  757-34A0222,  dated  March  28, 
2002  (for  Model  757-200,-200PF,  and 
-200CB  series  afrplanes),  which 
describes  procedures  for  installing  a 
circuit  breaker  and  replacing  an  existing 
lightplate  assembly  with  a  new, 
improved  lightplate  assembly  in  the 
flight  compartment;  installing  two 
relays  and  removing  a  certain  relay  in 
the  main  equipment  center;  m^ng 
various  wiring  changes  in  the  flight 
compartment  and  main  equipment 
center;  and  performing  tests  of  the  flight 
data  acquisition  unit,  flight  data 
recorder  system,  and  stall  and 
overspeed  warnings.  These  changes  are 
intended  to  allow  the  flightcrew  to 
silence  an  erroneous  aural  overspeed  or 
stall  warning  by  switching  away  from  a 
failed  ADC  that  is  generating  the 
warning.  This  service  bulletin  specifies 
that  Boeing  Service  Bulletin  757-31- 
0059  must  be  accomplished  either 
previously  or  concurrently. 
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•  I  767-34A0332,  dated  January  10, 
200!2  (for  Model  767-200,  -300,  and 
-300F  series  airplanes),  which  describes 
procedures  for  installing  two  circuit 
breakers  in  the  flight  deck,  installing 
two  relays  in  the  main  equipment 
center,  making  various  wiring  changes 
in  the  flight  deck  and  mciin  equipment 
center,  and  doing  a  system  functional 
test.  These  changes  are  intended  to 
allow  the  flightcrew  to  silence  an 
erroneous  aural  overspeed  or  stall 
warning  by  switching  away  from  a 
failed  ADC  that  is  generating  the 
warning.  This  service  bulletin  specifies 
that  Boeing  Service  Bulletins  767-31- 
0091,  767-31-0098,  767-31-0099,  767- 
31-0100,  or  767-31-0101,  as  applicable, 
must  be  accomplished  either  previously 
or  cxmciurently. 

Explanation  of  Other  Related  Service 
Information  (747-400,  -400D  and 
"400F) 

We  have  reviewed  and  approved 
Boeing  Service  Bulletins  747-31-2179, 
dated  May  26,  1994  (for  Boeing  Model 
747—400  and  — 400F  series  airplanes 
equipped  with  Pratt  &  Whitney  PW4000 
series  engines),  and  747-31-2180,  dated 
March  17, 1994  (for  Boeing  Model  747- 
400  and  — 400F  series  airplanes 
equipped  with  Rolls-Royce  engines). 


These  service  bulletins  described 
procedures  for  replacing  the  three 
Electronic  Flight  Information  System 
(EnS)/EICAS  interface  units  (EIU)  with 
improved  EIUs  and  installing  new 
software  in  six  integrated  display  units 
(IDU)  and  three  EIUs. 

We  have  also  reviewed  and  approved 
Boeing  Service  Bulletin  747-31-2217, 
dated  May  19, 1994  (for  Boeing  Model 
747-400,  ^OOD.  and  -400F  series 
airplanes  equipped  with  General 
Electric  (GE)  engines).  That  service 
bulletin  describes  procedures  for 
installing  new  software  in  six  IDUs  and 
three  EIUs. 

Boeing  Service  Bulletin  747-31-2217 
specifies  that  the  changes  in  Boeing 
Service  Bulletins  747-31-2178,  dated 
July  1, 1993,  and  747^5-2010,  dated 
December  17,  1992,  must  be 
accomplished  prior  to  the  actions  in 
Boeing  Service  Bulletin  747-31-2217. 
We  have  reviewed  and  approved  those 
service  bulletins.  Boeing  Service 
Bulletin  747-31-2178  describes 
procedures  for  replacing  three  EIUs  with 
improved  EIUs  and  installing  new 
software  in  six  IDUs  and  three  EIUs. 
Boeing  Service  Bulletin  74Z-45-2010 
describes  procedures  for  installing  new 
software  in  the  central  maintenance 
computer  (CMC). 


Boeing  Service  Bulletin  747-45-2010 
specifies  that,  for  airplanes  equipped 
with  GE  engines,  the  actions  in  Boeing 
Service  Bulletins  747-45-2005  and 
747-31-2163  must  be  accomplished 
prior  to  or  conciurently  with  those 
specified  in  Boeing  Service  Bulletin 
747-45-2010.  We  have  reviewed  and 
approved  those  service  bulletins.  Boeing 
Service  Bulletin  747-45-2005,  dated 
February  8, 1990,  describes  procedures 
for  a  modification  that  involves 
replacing  certain  CMCs  with  improved 
CMCs,  modifying  related  wiring,  and 
modifying  the  data  loader  control  panel. 
Boeing  Ser\'ice  Bulletin  747-31-2163.- 
dated  February  14, 1991,  describes 
procediu«s  for  installing  new  software 
in  six  IDUs  and  three  EIUs. 

Explanation  of  Other  Related  Service 
Information  (757-200,  -200CB,  -200PF; 
767) 

We  also  have  reviewed  and  approved 
the  following  Boeing  service  bulletins, 
which  all  describe  procedures  for 
performing  an  EICAS  readout 
comparison  to  ensure  that  the 
applicable  software  is  used,  replacing 
the  existing  EICAS  computers  with  new 
EICAS  computers  that  can  be  upgraded 
with  certain  software,  and  making 
related  wiring  changes: 


Boeing  service  bulletin  (all 
including  Appendices  A,  B, 
I  and  Cy- 


Service  bulletin  revision 
level-         i 


Service  bulletin  date- 


Effectivity- 


757|3l-0059 
767-31-0091 

11 

767-1-31-0098 
767-31-0099 
767-31-0100 
767-31-0101 


Revision  3 
Revision  3 

Revision  2 
Revision  3 
Revision  2 
Original  .... 


March  29,  2001  .. 
April  27,  2000  

October  21,  1999 
February  8,  2001 

July  29,  1999 

July  6.  2000 


Boeing  Model  757-200,  -200CB,  and  -200PF  senes 

airplanes. 
Model  767  series  airplanes  with  certain  GE  CF6-80C2 

Full    Authority    Digital    Electronic    Engine    Control 

(FADEC)  series  engines. 
Model  767-200  and  -300  series  airplanes  with  certain 

GE  Power  Management  Computer  (PMC)  engines. 
Model  767-300  series  airplanes  with  certain   Rolls 

Royce  engines. 
Model  767  series  airplanes  with  certain  Pratt  &  Whit- 
ney PW4000  series  engines. 
Model  767-200  and  -300  series  airplanes  with  Pratt  & 

Whitney  JT9D  series  engines. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  desigu,  the  proposed  AD  would 
require  accomplishinent  of  the  actions 
specified  in  the  applicable  service 
bulletins  described  previously,  except 
as  discussed  below. 

Differences  Between  Service  Bulletins 
and  Proposed  AD 

Giperators  should  note  that  Boeing 
Alert  Service  Bulletins  747-34A2460, 
Revision  2,  757-34A0222,  and  767- 


34A0332  recommend  accomplishing  the 
modification  as  soon  as  manpower, 
materials,  and  facilities  are  available. 
We  have  determined  that  such  a  non- 
specific compliance  time  would  not 
address  the  identified  unsafe  condition 
in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  we  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
and  the  time  necessary  to  perform  the 
proposed  actions.  In  light  of  these 
factors,  we  find  a  24-month  compliance 
time  for  completing  the  proposed 
actions  to  be  warranted,  in  that  it 


represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Also,  Boeing  Service  Bulletins  747-; 
34A2460,  Revision  2,  and  757-34A0222 
specify  that  operators  may  accomplish 
certain  actions  per  a  specific  chapter  of 
the  Airplane  Maintenance  Manual 
(AMM)  or  an  "operator's  equivalent 
procediu«."  However,  this  proposed  AD 
would  require  operators  to  accomplish 
the  actions  per  the  chapter  of  the  AMM 
specified  in  the  ser\'ice  bulletin.  An 
"operator's  equivalent  procedure"  may 
be  used  only  if  approved  as  an 
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alternative  method  of  compliance  per 
paragraph  (e)  of  this  AD. 

Changes  to  14  CFR  Part  39/Efiiect  on  the 
Proposed  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our 
airworthiness  directives  system.  This 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance  (AMOCs).  Because  we  have 
now  included  this  material  in  part  39, 
only  the  office  authorized  to  approve 


AMOCs  is  identified  in  each  individual 
AD. 

Explanation  of  Cost  Impact 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 


Service  bulletin 


747-34A2460 

747-31-2179 
747-31-2180 
747-31-2217 
747-31-2178 
747-45-2010 
747-^5-2005 
747-31-2163 
757-34A0222 
757-31-0059 
767-34A0332 
767-31-0091 
767-31-0098 
767-31-0099 
767:-31-0100 
767-31-0101 


Work  hours 
per  airplane 


158 

2 
2 
2 
5 
2 
2 
2 
107 
5 

55 
7 
5 

24 
8 
6 


Cost  Impact 

There  are  approximately  1,872 
airplanes  of  the  affected  designs  in  the 
worldwide  fleet.  The  FAA  estimates  that 
36  Model  747-400,  -400D,  and  -400F 
series  airplanes;  639  Model  757-200, 
-200CB,  and  -200PF  series  airplanes; 
and  244  Model  767-200,  -300,  and 
-300F  series  airplanes;  of  U.S.  registry 
would  be  affected  by  tliis  proposed  AD. 
Estimates  of  the  costs  to  accomplish  the 
proposed  actions  are  provided  in  the 
following  table: 


Hourly 
\abOT  rate 


$65 

65 
65 
65 
65 
65 
65 
65 
65 
65 
65 
65 
65 
65 
65 
65 


Parts  cost 
per  airplane 


$1,448-$1,735 

None 
None 
None 
None 
None 
None 
None 
12,571-12,953 
None 
9,988-11,167 
None 
None 
None 
None 
None 


Cost  per 
airplane 


$11,718- 
$12,005 
130 
130 
130 
325 
130 
130 
130 

19,526-19,908 
325 

13,563-14.742 
455 
325 
1.560 
520 
390 


We  estimate  that  the  total  cost  to 
accomplish  all  actions  that  may  be 
required  for  all  airplanes  that  would  be 
affected  by  this  AD  may  be  as  rtiuch  as 
$17,783,875. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figxues  typically  do  not  include 
,  incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 


the  States^  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantied  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2003-NM-40-AD. 

Applicability:  Airplanes  as  listed  in  Table 
1  of  this  AD,  certificated  in  any  category. 
Table  1  of  this  AD  follows: 
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Table  1  .—Applicability 


Airplane  Model — 


747-400,  747-400D,  747-400F  series  airplanes  .... 
757-200,  757-200PF,  757-200CB  series  airplanes 
767-200,  767-300,  and  767-300F  series  airplanes 


As  Listed  in  Boeing  Alert  Service  Bulletin— 


747-34A2460,  Revision  2,  dated  June  14,  2001. 
757-34A0222,  dated  March  28,  2002. 
767-34A0332,  dated  January  10,  2002. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  flightcrew  is  able  to 
silence  an  erroneous  overspeed  or  stall  aural 
warning,  accomplish  the  following: 

Modification  of  Air  Data  Computer  Sjrstem 

(a)  Within  24  months  after  the  effective 
date  of  this  AD,  modify  the  air  data  computer 
system,  as  specified  in  paragraph  (a)(1), 
(a)(2),  or  (a)(3)  of  this  AD,  as  applicable. 

(jl)  For  Model  747-400,  -400D,  and  -400F 
series  airplanes:  Re-route  wires  associated 
with  air  data  computer  (ADC)  overspeed 
warnings,  replace  the  Pl-1  and  P3-1  module 
assemblies  in  the  flight  deck  with  improved 
module  assemblies,  install  various  wires  in 
and  between  the  flight  deck  and  main 
equipment  center  of  the  airplane,  and 
perform  a  test  of  the  source  select  module 
and  a  systeih  functional  test,  according  to 


Boeing  Alert  Service  Bulletin  747-34A2460, 
Revision  2,  dated  June  14,  2001. 

Note  1:  Boeing  Service  Bulletin  747- 
34A2460,  Revision  2,  refers  to  Boeing 
Component  Service  Bulletins  233U2200-31- 
01  and  233U2205-31-01,  both  dated  April 
20, 1995,  as  additional  sources  for 
instructions  to  change  the  ADC  computer 
source  select  switch  on  the  Pl-1  and  P3-1 
panels,  respectively. 

(2)  For  Model  757-200;  -200PF,  and 
-200CB  series  airplanes:  Install  a  circuit 
breaker  and  replace  an  existing  lightplate 
assembly  with  a  new,  improved  lightplate 
assembly  in  the  flight  compartment;  install 
two  relays  and  remove  a  certain  relay  in  the 
main  equipment  center;  make  various  wiring 
changes  in  the  flight  compartment  and  main 
equipment  center;  and  perform  tests  of  the 
flight  data  acquisition  unit,  flight  data 
recorder  system,  and  stall  and  overspeed 


warnings.  Do  these  actions  according  to 
Boeing  Alert  Service  Bulletin  757-34A0222, 
dated  March  28,  2002. 

(3)  For  Model  767-200,  -300,  and  -300F 
series  airplanes:  Install  two  circuit  breakers 
in  the  flight  deck,  install  two  relays  in  the 
main  equipment  center,  make  various  wiring 
changes  in  the  flight  deck  and  main 
equipment  center,  and  do  a  system  functional 
test,  according  to  Boeing  Alert  Service 
Bulletin  767-34A0332.  dated  January  10, 
2002. 

Actions  Required  To  Be  Accomplished  Prior 
to  or  Concurrently  With  Paragraph  (a) 

(b)  Prior  to  or  concurrently  with 
accomplishment  of  paragraph  (a)  of  this  AD, 
accomplish  paragraph  (b)(1)  or  (b)(2)  of  this 
AD,  as  applicable. 

(1)  For  Boeing  Model  747-400,  -400D,  and 
-400F  series  airplanes:  Do  the  actions 
specified  in  Table  2  of  this  AD,  as  applicable: 


Table  2.— Boeing  Model  747-400,  ^OOD,  and  -400F  Series  Airplanes— Prior/Concurrent  Actions 


For  airplanes  listed  in — 


Bering    Service    Bulletin    747-31- 
^179,  dated  May  26,  1994. 


Boeing   Service   Bulletin   747-31- 
2180,  dated  March  17,  1994. 

Boeing   Service   Bulletin   747-31- 

2217  dated  May  19,  1994. 
Boeing  Service  Bulletins  747-31- 

2217    and    747-31-2178;    and 

dated  July  1,  1993. 
Boeing  Service  Bulletins  747-31- 

2217  and   747-45-2010,   dated 

December  17,  1992. 
Boeing  Service  Bulletins  747-31- 

2217   and   747-45-2005,   dated 

Februarys,  1990. 
Boeing  Service  Bulletins  747-31- 

2217  and   747-31-2163,   dated 

February  14,  1991. 


Accomplish  all  actions  associated  with — 


Replacing  the  three  Electronic  Flight  Information 
System  (EFIS)/Engine  Indicating  and  Crew  Alert- 
ing-System  (EICAS)  interface  units  (ElU)  in  the 
main  equipment  center  with  improved  ElUs  and 
installing  new  software  in  six  integrated  display 
units  (IDU)  and  three  ElUs. 

Replacing  the  three  ElUs  in  the  main  equipment 
center  with  improved  ElUs  and  installing  new  soft- 
ware in  six  IDUs  and  three  ElUs. 

Installing  new  software  in  six  IDUs  and  three  ElUs  .. 

Replacing  three  ElUs  with  improved  ElUs  and  in- 
stalling new  software  in  six  IDUs  and  three  ElUs. 

Installing  new  software  in  the  central  maintenance 
computer  (CMC). 

Replacing  certain  CMCs  with  improved  CMCs,  modi- 
fying related  wiring,  and  modifying  the  data  loader 
control  panel. 

Installing  new  software  in  six  IDUs  and  three  ElUs  .. 


According  to  the  accomplishment 
instructions  ot— 


Boeing   Service  Bulletin  747-31- 
2179. 


Boeing  Service  Bulletin  747-31- 
2180. 

Boeing   Service  Bulletin  747-31- 

2217. 
Boeing  Service  Bulletin   747-31- 

2178. 

Boeing  Service  Bulletin   747-45- 
2010. 

Boeing   Service   Bulletin  747-45- 
2005. 

Boeing  Sen^ice  Bulletin  747-31- 
2163. 


Replacement  of  EICAS  Computers 

(2)  For  airplanes  identified  in  any  of  the 
service  bulletins  listed  in  Table  3  of  this  AD: 
Prior  to  or  concurrently  with 
accomplishment  of  the  actions  required  by 
parfigraph  (a)  of  this  AD,  accomplish  all 


actions  associated  with  replacing  the  existing 
EICAS  computers  with  improved  EICAS 
computers,  according  to  the  applicable 
service  bulletin  specified  in  Table  3  of  this 
AD.  The  actions  include  performing  an 
EICAS  readout  comparison  to  ensure  that  the 
applicable  software  is  used;  replacing  the 


existing  EICAS  computers  with  new, 
improved  EICAS  computers  that  can  be 
upgraded  with  certain  software;  and  making 
related  wiring  changes.  Table  3  of  this  AD 
follows: 
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Table  3.— Service  Bulletins  for  Replacement  of  EICAS  Computers 


Boeing  Service  Bulletin  (all  including  Appendices  A,  B,  and 
C)- 

Sen/ice  bulletin  revision  level- 

Sen/ice  bulletin 
dale- 

757-31-0059  

Revision  3  

March  29,  2001. 
April  27,  2000.  . 
October  21, 

1999. 
February  8,  2001 . 
July  29.  1999. 
July  6,  2000. 

767-31-0091  :. . 

Revision  3 

767-31-0098  

Revision  2 

767-31-0099 :, 

Revision  3 

767-31-0100  

Revision  2  

767-31-0101  ^ 

Original 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install,  on  any  airplane,  a  part 
having  a  part, number  listed  in  the  "Existing 
Part  Number"  column  of  the  table  under 
paragraph  2.E.  of  Boeing  Alert  Service 
Bulletin  747-34A2460.  Revision  2,  dated 
June  14,  2000;  757-31-0059,  Revision  3, 
dated  March  29.  2001;  767-31-0091, 
Revision  3,  dated  April  27,  2000;  767-31- 
0098,  Revision  2,  dated  October  21, 1999; 
767-31-0099,  Revision  3,  dated  February  8, 
2001;  767-31-0100,  Revision  2,  dated  July 
29,  1999;  or  767-31-0101,  dated  July  6.  2000; 
or  under  paragraph  II.D.  of  Boeing  Service 
Bulletins  747-31-2179,  dated  May  26,  1994; 
747-31-2180,  dated  March  17,  1994;  747- 
31-2178,  dated  July  1,  1993;  747-45-2010, 
dated  December  17,  1992;  747-45-2005, 
dated  February  8.  1990;  or  747-31-2163, 
dated  February  14,  1991. 

Operator's  "Equivalent  Procedure' 

(dj  Where  Boeing  Service  Bulletins  747- 
34A2460,  Revision  2,  dated  June  14,  2000; 
and  757-34A0222.  dated  March  28,  2002; 
specify  that  certain  actions  may  be 
accomplished  per  an  operator's  "equivalent 
procedure':  These  actions  must  be 
accomplished  per  the  chapter  of  the 
applicable  Boeing  747  or  757  Airplane 
Maintenance  Manual  specified  in  the 
applicable  service  bulletin.  An  operators 
"equivalent  procedure"  cannot  be  used 
unless  the  operator  receives  FAA  approval 
for  that  procedure  according  to  paragraph  (e) 
of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Issued  in  Renton,  Washington,  on  July  11, 
2003. 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-18082  Filed  7-16-03;  8:45  am] 
BIUJNG  CODE  491(>-13-l>     . 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15466;  Airspace 
Docket  No.  03-ASO-9] 

Proposed  Establishment  of  Class  D 
and  Class  E4  Airspace;  Ormond 
Beach,  FL 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  D  and  Class  E4  airspace 
at  Ormond  Beach.  FL.  A  Federal 
contract  tower  with  a  weather  reporting 
system  is  being  constructed  a  the 
Ormond  Beach  Municipal  Airport. 
Therefore,  the  airport  will  meet  the 
criteria  for  establishment  of  Class  D  and 
Class  E4  airspace.  Class  D  surface  area 
airspace  and  Class  E4  airspace 
designated  at  an  extension  to  Class  D 
airspace  is  required  when  the  control 
tower  is  open  to  contain  existing 
Standard  Instrument  Approach 
Procedures  (SLAPs)  and  other 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  would 
establish  Class  D  airspace  extending 
upward  from  the  surface,  to  but  not 
including  1,200  feet  MSL,  within  a  3.2- 
mile  radius  of  the  Ormond  Beach 
Municipal  Airport  and  a  Class  E4 
airspace  extension  that  is  4.8  miles  wide 
and  extends  6.9  miles  northwest  of  the 
airport. 

DATES:  Comments  must  be  received  on 
or  before  August  18,  2003. 
ADDRESSES:  Send  comments  on  this 
prtjposal  to  the  Docket  Management 
System.  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street.  SW.,  Washington.  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15466/ 
Airspace  Docket  No.  03-OSO-9,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal. 


any  comments  received,  and  any  final 
disposition  in  person  in  Dockets  Office 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  office  (telephone  1-800- 
647-5527)  is  on  the  plaza  level  of  the 
Department  of  Transportation  NASSIF 
Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration.  Room  550.  1701 
Columbia  Avenue,  College  Park.  Georgia 
30337. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran.  Manager,  Airspace 
Branch.  Air  Traffic  Division,  Federal 
Aviation  Administration.  P.O.  Box 
20636.  Atlanta.  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following  • 

statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15466/ Airspace 
Docket  No.  03-ASO-9."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
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comments  received.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persoimel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  Web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  Web 
page  at  http://www.access.gpo.gov/nara. 
Additionally,  any  person  may  obtain  a 
copy  of  this  notice  by  submitting  a 
request  to  the  Federally  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  nimibers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2  A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  and  Class  E4 
airspace  at  Ormond  Beach,  FL.  Class  D 
airspace  designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  and  Class  E  airspace 
designations  for  airspace  areas 
designated  as  an  extension  to  a  Class  D 
airspace  are  published  in  Paragraphs 
5000  and  6004  respectively,  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  £unendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 


navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40113,  40120;  E.O.  10854;  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace 


ASOFLD    Ormond  Beach,  FL  (NEW] 

Ormond  Beach  Municipal  Airport,  FL 
(Lat.  29°180'4''  N,  long.  81°06'50''  W) 
That  airspace  extending  upward  from  the 
surface,  to  but  not  including  1,200  feet  MSL 
within  a  3.2 — mile  radius  of  Ormond  Beach 
Municipal  Airport;  excluding  that  airspace 
within  the  Daytona  Beach,  FL  Class  C 
airspace  area.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Nctice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6004     Class  E4  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
Airspace  Area 


ASO  FL  E4    Ormond  Beach,  FL  [NEW] 

Ormond  Beach  Municipal  Airport,  FL 

(Lat.  29°18'04'  N,  long.  81°06'50'  Wj' 
Ormond  Beach  VORTAC 

(Lat.  29°18'12"  N,  long.  81°06'46'  W) 
That  airspace  extending  upward  from  the 
surface  within  2.4  miles  each  side  of  the 
Ormond  Beach  VORTAC  342°  radial, 
extending  from  the  3.2 — mile  radius  to  6.9 
miles  northwest  of  the  VORTAC.  This  Class 
E4  airspace  area  is  effective  during  the 


specific  days  and  times  established  in 
.advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published' in  the  Airport/ 
Facility  Directory. 


Issued  in  College  Park.  Georgia,  on  July  7, 
2003. 

Walter  R.  Cochran, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

[FR  Doc.  03-18074  Filed  7-1&-03:  8:45  am] 

BiUJNG  CODE  4B10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  125  and  135 

Regulatory  Review — Reopen  of 
Comment  Period 

agency:  Federal  Aviation 

Administration 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  By  this  notice,  the  Federal 
Aviation  Administration  (FAA)  reopens 
the  comment  period  for  its  regulatory 
review  of  14  CFR  parts  135  and  125.  The 
part  135/125  Aviation  Ridemaking 
Committee  had  its  first  meeting  on  June 
10-12,  2003.  and  members  requested 
that  the  comment  period  be  reopened  to 
accommodate  additional  public 
comments  to  the  docket.  The  FAA 
agrees  and  by  this  notice  reopens  the 
comment  period  for  Docket  No.  FAA- 
2003-13923  until  November  18,  2003. 
DATES:  The  FAA  will  consider  all 
comments  on  this  regulatory  review 
filed  on  or  before  November  18,  2003. 
We  will  consider  comments  filed  late  if 
it  is  possible  to  do  so  without  incurring 
expense  or  delay. 

ADDRESSES:  You  may  submit  comments 
to  FAA-2003-13923  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington.  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to  • 
http://www.regulations.gov.  Follow  the 
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online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
SUPPLEMENTARY  INFORMATION  and 
Regulatory  Notices. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Perfetti,  AFS-200.  800 
Independence  Ave.  SW.,  Washington, 
DC  20591  (202)  267-3760,  facsimile  at 
(202)  267-5229,  or  by  e-mail: 
Katherine.Perfetti@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background  '  ' 

By  Federal  Register  notice  of 
February  3,  2003  (68  FR  5488),  the  FAA 
announced  a  comprehensive  regulatory 
review  and  rewrite  of  parts  135  and  125. 
It  noted  that  issues  under  review  may 
include: 

a.  Design  and  manufacture  of  new 
aircraft  that  current  regulations  do  not 
address  adequately  (for  example,  large 
airships,  powered  lift  aircraft). 

b.  Certain  large  airplanes  with 
modifications  to  payload  capacity  and 
passenger  seat  configuration  operating 
imder  part  91  or  135. 

c.  New  equipment  and  technologies 
not  adequately  addressed  in  ciuxent 
regidations. 

d.  International  harmonization,  ICAO 
commercial  standards,  and  increased 
international  operations. 

The  FAA  invited  members  of  the 
public  to  serve  on  the  Part  135/125 
Aviation  Rulemaking  Committee  and/or 
work  groups  by  notifying  the  person 
listed  in  the  notice  before  March  5, 
2003.  In  addition,  the  notice  solicited 
comments  from  the  public  to  docket 
number  FAA-2003-13923  to  be  filed  on 
or  before  June  3,  2003. 

The  Part  125/135  Aviation 
Rulemaking  Committee  met  on  June  10- 
12,  2003,  in  Hemdon,  Virginia  to  review 
the  docket  and  to  assign  the  issues 
posted  there  to  the  various  work  groups. 
At  the  opening  session  of  the  meeting 
on  June  10,  some  members  requested 
that  the  docket  be  reopened  for 
receiving  additional  public  comments. 
The  FAA  agrees  vrith  the  reopening  of 
the  docket  and  publishes  this  notice  to 
advise  the  public  of  the  extended 


opportimity  to  comment  on  or  provide 
any  issues  pertinent  to  this  review.  The 
reopened  comment  period  will  close  on 
November  18,  2003,  because  the  third 
meeting  of  the  committee  is  planned  for 
November  19-21,  2003. 

Public  Participation 

The  FAA  invites  interested  parties  to 
submit  specific,  detailed  written 
comments,  or  provide  input  on  issues 
pertinent  to  parts  125  and  135.  All 
comments  submitted  to  the  docket 
before  November  18,  2003,  will  be 
considered  in  the  committee 
discussions. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  our  dockets  by  the  name 
of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (volume  65, 
Number  70,  pages  19477-78),  or  you 
may  visit  http://dms.dot.gov. 

Public  Web  Site 

The  FAA  also  reminds  the  public  that 
a  public  Web  site,  http:www.l.faa.gov/ 
avr/ann/partl35/index.cfm  has  been 
established  to  provide  information  on 
the  committee  and  the  review.  As  part 
of  that  website,  the  FAA  provides  a  list 
of  members  of  the  committee  who  may 
be  contacted  for  additional  information 
on  a  specific  area  of  the  review  and 
information  on  future  meetings  of  the 
conunittee. 

Issued  in  Washington,  DC  on  July  9,  2003. 
John  M.  Allen, 

Acting  Director.  Flight  Standards  Service. 
(FR  Doc.  03-18070  Filed  7-16-03;  8:45  am) 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  348 
[Docket  No.  78N-0301] 
RIN  0910-AA01 

External  Analgesic  Drug  Products  for 
Ovar-the-Countsr  Human  Use; 
Reopening  of  ttie  Administrative 
Record  and  Amendment  of  Tentative 
Rnal  Monograph 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
administrative  record  for  the  rulemaking 
for  over-the-counter  (OTC)  external 
analgesic  drug  products  to  accept    ■ 
comments  and  data  concerning  OTC 
external  analgesic  drug  products  that 
have  been  filed  with  the  Division  of 
Dockets  Management,  FDA,  since  the 
administrative  record  officially  closed. 
FDA  is  also  amending  the  tentative  final 
monograph  (TFM)  (proposed  rule)  to 
clarify  the  status  of  patch,  plaster,  and 
poultice  dosage  forms  for  OTC  external 
analgesic  drug  products.  FDA  is 
providing  for  the  administrative  record 
to  remain  open  for  90  days  to  allow  for 
public  comment  on  the  comments  and 
data  being  accepted  into  the  rulemaking 
and  on  the  status  of  patch,  plaster,  and 
poultice  dosage  forms  for  OTC  external 
analgesic  drug  products.  This  action  is 
part  of  FDA's  ongoing  review  of  OTC 
drug  products. 

DATES:  Submit  written  or  electronic 
comments  and  data  by  October  15,  2003. 
See  section  IX  of  this  document  for  the 
effective  date  of  any  final  rule  that  may 
be  published  based  on  this  proposal. 
ADDRESSES:  Submit  vmtten  comments 
and  data  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/econunents. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  M.  Rachanow,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-2307. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  has  on  numerous  occasions 
received  new  data  and  information 
bearing  on  OTC  drug  panel  reports  and 
proposed  monographs  after  the  closing 
of  the  administrative  record  in  a 
rulemaking  proceeding.  Under 
§330.10(a)(7)(ui)(2lCFR 
330.10(a)(7)(iii)),  new  data  and 
information  may  be  submitted  within  12 
months  after  publication  of  a  TFM. 
Within  60  days  after  this  12-month 
period  ends,  comments  on  the  new  data 
and  information  may  be  submitted  (see 
§  330.10(a)(7)(iv)).  Under 
§  330.10(a)(10)(i),  the  administrative 
record  closes  at  the  end  of  this  60-day 
period. 

In  the  Federal  Register  of  February  8, 
1983  (48  FR  5852),  FDA  published  the 
TFM  on  OTC  external  analgesic  drug 
products  for  OTC  human  use.  Tlie 
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administrative  record  for  this  TFM 
closed  on  April  9, 1984.  The 
administrative  record  for  this 
rulemaking  was  last  reopened  on 
November  19.  1997  (62  FR  61710)  to 
include  safety  and  effectiveness  data  on 
OTC  vaginal  douche  drug  product 
ingredients  for  external  analgesic  uses 
(e.g.,  povidone-iodine  for  the  relief  of 
minor  vaginal  itching  and  irritation)  and 
closed  on  February  17, 1998.  Under 
§  330. 1 0{a)(7)(v),  new  data  and 
information  submitted  after  February 
17, 1998,  prior  to  the  establishment  of 
a  final  monograph  (FM),  are  considered 
a  petition  to  amend  the  monograph  and 
are  to  be  considered  only  after  a  FM  has 
been  published  unless  the  agency  finds 
that  good  cause  has  been  sbown  that 
warrants  earlier  consideration.  Fiulher, 
under  §  330.10(a)(10)(ii),  FDA  shall 
make  all  decisions  and  issue  all  orders 
under  §  330.10  in  the  FM  solely  on  the 
basis  of  the  administrative  record  and 
shall  not  consider  data  or  information 
not  included  as  part  of  the 
administrative  record. 

FDA  has  received  new  data  and 
information  submitted  to  the  external 
analgesic  rulemaking  after  the 
administrative  record  closed  on  April 
19,  1984.  In  some  cases,  interested 
persons  submitted  a  petition  to  reopen 
the  record.  In  other  cases,  they 
submitted  new  data  and  information  to 
the  Division  of  Dockets  Management  as 
comments  on  the  TFM.  A  number  of  the 
petitions  and  comments  submitted  to 
the  TFM  contain  new  data  on  proposed 
nonmonograph  (Category  II  and 
Category  III)  ingredients  and  on  external 
analgesic  active  ingredients  applied  in  a 
patch,  plaster,  or  poultice  dosage  form. 

n.  Reopening  of  the  Administrative 
Record 

Because  these  data  are  relevant  to  the 
final  classification  of  these  ingredients 
in  the  FM,  FDA  has  determined  that 
good  cause  exists  to  consider  these  new 
data  and  information  in  developing  the 
.  FM  for  these  products.  By  this 
document,  FDA  annoimces  that  it  is 
treating  all  of  these  submissions, 
received  after  the  administrative  record 
closed,  as  petitions  to  reopen  the 
administrative  record,  and  is  granting 
the  petitions  by  allowing  the  new  data 
and  information  contained  therein  to  be 
included  in  the  administrative  record 
for  the  rulemaking  for  OTC  external 
analgesic  drug  products.  Accordingly, 
the  agency  is  reopening  the 
administrative  record  for  this 
rulemaking  to  accept  data  and 
information  previously  submitted  to  the 
Division  of  Dockets  Management  into 
the  administrative  record  and  to  provide 
interested  persons  an  opportunity  to 


submit  comments  on  these  data  and 
information  prior  to  the  closing  of  the 
record. 

m.  status  of  Patch,  Plaster,  and 
Poultice  Dosage  Forms  for  OTC 
External  Analgesic  Drug  Products 

After  the  TFM  was  published  on 
February  8,  1983,  FDA  received  a 
petition  (Ref.  1)  to  amend  portions  of 
the  TFM  to  add  poultice  or  plaster 
dosage  forms  only  for  the  counterirritant 
ingredients  in  proposed  §  348.12, 
specifically  for  the  ingredients  methyl 
salicylate;  camphor;  menthol;  and 
capsicum.  This  petition  led  FDA  to" 
review  the  report  of  the  Advisory 
Review  Panel  on  OTC  Topical 
Analgesic,  Antirheumatic,  Otic,  Bum, 
and  Sunburn  Prevention  and  Treatment 
Drug  Products  (the  Panel)  (44  FR  69768, 
December  4,  1979).  the  TFM  for  OTC 
external  analgesic  drug  products, 
available  data,  marketing  history,  and 
the  ciirrent  market  for  OTC 
coimterirritant  ingredients  in  topical 
drug  products  used  in  poultice  and 
plaster  dosage  forms. 

FDA  found  that  the  Panel  discussed 
poultices  and  plasters  only  in  its 
discussion  of  allyl  isothiocyanate  (oil  of 
mustard)  (44  FR  69768  at  69791  and 
69792)  and  stated  its  concern  that  used 
as  a  poultice,  the  inflammatory  action 
caused  by  allyl  isothiocyanate  may  go 
beyond  erythema  to  vesication.  It  was 
the  Panel's  opinion  that  althpugh  the 
actual  niunber  of  adverse  effects  to 
external  use  of  mustard  preparations 
was  relatively  low,  care  should  be  taken 
to  assure  that  safety  is  maintained 
through  adequate  packaging,  labeling, 
and  application.  The  low  incidence  of 
adverse  reactions  the  Panel  discussed 
(44  FR  69768  at  69791)  was  for  an 
ointment  dosage  form  (Ref.  2)  and  not 
for  a  plaster  or  poultice  (a  soft,  moist 
mass  about  the  consistency  of  cooked 
cereal,  spread  between  layers  of  muslin, 
gauze,  or  towels  and  applied  hot  to  a 
given  area  in  order  to  create  moist  local 
heat  or  counterirritation).  The  Panel  did 
briefly  discuss  mustard  plaster,  National 
Formulary  IX  ,  but  did  not  include  a 
plaster  dosage  form  in  its  recommended 
dosage  for  this  ingredient  (44  FR  69768 
at  69792). 

The  Panel  did  not  discuss  plaster  or 
poultice  dosage  forms  for  any  other 
counterirritants,  although  articles  from 
standard  texts  in  some  of  the 
submissions  to  the  Panel  indicated  that 
capsicum  has  been  used  in  a  plaster 
dosage  form  (Ref.  3).  There  was  one 
submission  to  the  Panel  for  a  medicated 
poultice  dressing  containing  methyl 
salicylate,  salicylic  acid,  and  eucalyptus 
oil  as  active  ingredients  (Ref.  4).       y.i?.. 
Although  the  Panel  recommended  a        < 


Category  I  classification  for  methyl 
salicylate,  it  did  not  discuss  the 
submission  related  to  the  use  of  this 
ingredient  as  a  poultice  or  plaster.  The 
submission  did  not  contain  any  ^ 

controlled  clinical  evaluations  to 
support  safety  and  effectiveness  of  the 
combination  drug  product  or  for  the 
specific  contribution  of  the  individual 
active  ingredients.  The  product's  safety 
and  eff'ectiveness  were  based  on  its 
performance  for  80  years.  At  that  time, 
FDA  surveyed  several  standard  texts 
that  listed  ciurently  marketed  topical 
drug  products  containing 
counterirritants  and  did  not  find  any 
plaster  or  poultice  dosage  forms  listed 
therein. 

FDA  stated  (Ref.  5)  that  in  order  for 
poultice  and  plaster  dosage  forms  to  be 
generally  recognized  as  safe  and 
effective  and  to  develop  any  additional 
labeling  that  may  be  needed  for  such 
dosage  forms,  it  is  necessary  to  obtain 
more  information,  specifically: 

1 .  The  safe  and  effective 
concentration  of  the  drug  ingredient(s), 
especially  under  the  occlusion  of  a 
plaster. 

2.  Data  on  percutaneous  absorption  • 
under  occlusion. 

3.  The  length  of  contact  time  that  it  is 
safe  to  leave  the  poultice  or  plaster  on 
the  skin;  how  often  the  plaster  or 
poultice  needs  to  be  changed  for 
effective  use. 

4.  The  frequency  of  application  that  is 
considered  safe  and  effective. 

5.  Whether  or  not  directions  and  a 
warning  are  necessary  regarding 
checking  the  area  at  specified  intervals 
for  erythema  to  prevent  blistering,  and 
what  time  intervals  are  recommended. 

6.  The  age  groups  for  whom  poultices 
and  plasters  are  recommended  for  safe 
use. 

7.  Labeling  of  currently  marketed 
products. 

FDA's  detailed  comments  are  on  file 
in  the  Division  of  Dockets  Management 
(Ref.  5). 

Since  that  time,  FDA  has  received  a 
munber  of  submissions  on  external 
analgesic  counterirritant  active 
ingredients  in  a  plaster  dosage  form 
(Refs.  6  through  31).  The  submissions 
have  included  protocols  and  data  to 
establish  safety  and  effectiveness  of  the 
plaster/patch  dosage  forms.  FDA  has 
commented  on  the  protocols  and  data, 
but  has  not  found  the  information 
sufficient  to  support  the  safety  and 
effectiveness  of  these  dosage  forms 
(Refs.  32  through  44).  Further,  FDA  is 
not  aware  of  sufficient  data  to  classify 
any  OTC  external  analgesic  active 
ingredient  in  a  patch,  plaster,  or 
poultice  dosage  form  as  Category  I. 
Accordingly,  FDA  is  classifying  ail  OTC 
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external  analgesic  ingredients  in  a 
patch,  plaster,  or  poultice  dosage  form 
in  Category  III  (more  data  needed).  FDA 
is  proposing  to  amend  the  introductory 
language  in  §§  348.10  and  348.12  to 
include  the  following  language  at  the 
end  of  the  currently  proposed  language, 
to  read  as  foUowS:  "The  active 
ingredients  of  the  product  consist  of  any 
of  the  following,  within  the  established 
concentration  for  each  ingredient,  but 
not  for  use  in  a  patch,  plaster,  or 
poultice  dosage  form."  FDA  will  revise 
this  language  if  any  of  these  active 
ingredients  are  found  acceptable  for  use 
in  one  of  these  dosage  forms. 

rV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts:  and  equity).  Under  the 
Regulatory  Flexibility  Act,  if  a  rule  has 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
iinpact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  prepare  a  written 
statement  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
aimually  for  inflation). 

FDA  believes  that  this  proposed  rule 
is  consistent  with  the  principles  set  out 
in  Executive  Order  12866  and  in  these 
two  statutes.  FDA  has  determined  that 
the  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
Executive  order  and  so  is  not  subject  to 
review  under  the  Executive  order.  As 
explained  later  in  this  section,  FDA 
believes  that  the  proposed  rule,  if 
finalized,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Unfunded 
Mandates  Reform  Act  does  not  require 
FDA  to  prepare  a  statement  of  costs  and 
benefits  for  this  proposed  rule,  because 
the  proposed  rule  is  not  expected  to 
r&sult  in  any  1-year  expenditure  that 
would  exceed  $100  million  adjusted  for 
inflation.  The  current  inflation  adjusted 


statutory  threshold  is  about  $110 
million. 

The  purpose  of  this  proposed  rule  is 
to  determine  the  monograph  status  of 
patch,  plaster,  and  poultice  dosage 
forms  for  external  analgesic  drug 
products  for  OTC  human  use.  This 
proposed  rule  indicates  that  these 
dosage  forms  have  not  been  determined 
to  be  generally  recognized  as  safe  and 
effective  for  any  OTC  external  analgesic 
drug  products  at  this  time. 

Manufacturers  who  wish  to  market 
these  types  of  products  for  external 
analgesic  active  ingredients  need  to 
provide  additional  safety  and 
effectiveness  data  to  FDA  before  the  FM 
for  these  products  is  established.  If 
adequate  safety  and  effectiveness  data 
are  not  provided,  FDA  will  not  include 
these  types  of  dosage  forms  for  external 
analgesic  active  ingredients  in  the  FM, 
to  be  published  in  a  future  issue  of  the 
Federal  Register,  and  any  currently 
marketed  products  will  no  longer  be 
able  to  be  marketed  when  the  FM 
becomes  effective,  unless  they  are  the 
subject  of  an  approved  new  drug 
application. 

FDA  estimates  that  there  is  a  limited 
number  of  OTC  patch,  plaster,  and 
poultice  external  analgesic  drug 
products  currently  in  the  marketplace. 
Reformulation  will  not  be  possible  if 
these  dosage  forms  are  not  included  in 
the  FM.  Thus,  manufacturers  of  these 
products  may  incur  a  loss  of  revenue. 
However,  these  manufacturers  may  be 
able  to  replace  these  products  with 
other  products  that  contain  monograph 
ingredients  in  the  dosage  forms 
currently  proposed  for  inclusion  in  the 
FM,  e.g.,  creams,  lotions,  ointments. 
Manufactiu-ers  will  not  incur  any  costs 
related  to  proving  safety  and 
effectiveness  of  the  active  ingredients  in 
these  proposed  monograph  dosage 
forms.  Based  on  the  lack  of  adequate 
scientific  information  on  external 
analgesic  active  ingredients  in  patch, 
plaster,  and  poultice  dosage  forms,  FDA 
does  not  believe  that  there  are  any 
significant  alternatives  to  the  proposed 
rule  that  would  adequately  provide  for 
the  safe  and  effective  use  of  these 
specific  OTC  drug  products. 

Under  the  Regulatory  Flexibility  Act, 
if  a  rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  a  nde  on  small  entities.  This 
proposed  rule  would  exclude  patch, 
plaster,  and  poultice  dosage  forms  from 
the  final  monograph  for  OTC  external 
analgesic  drug  products.  A  few  entities 
that  currently  market  these  products 
may  incur  significant  impacts  if  these 
products  are  not  included  in  the  final 


monograph.  However,  as  only  a  Umited 
number  of  small  firms  market  these 
products  in  the  dosage  forms  that  may 
not  be  included  in  the  FM,  FDA  does 
not  believe  that  this  proposed  rule  will 
impose  a  significant  economic  burden 
on  affected  entities.  Thus,  this  economic 
analysis,  together  with  other  relevant 
sections  of  this  document,  serves  as 
FDA's  initial  regulatory  flexibility 
analysis,  as  required  under  the 
Regulatory  Flexibility  Act. 

FDA  invites  public  comment 
regarding  any  substantial  or  significant 
economic  impact  that  this  rulemaking 
would  have  on  manufacturers  who 
market  these  products.  Comments 
regarding  the  impact  of  this  rulemaking 
on  such  manufacturers  should  be 
accompanied  by  appropriate 
documentation.  FDA  is  providing  a 
period  of  90  days  from  the  date  of 
publication  of  this  proposed  rulemaking 
in  the  Federal  Register  for  comments  to 
be  developed  and  submitted.  FDA  will 
evaluate  any  comments  and  supporting 
data  that  are  received  and  will  reassess 
the  economic  impact  of  this  rulemaking 
in  the  preamble  to  the  final  rule. 

V.  Paperwork  Reduction  Act  of  1995 

This  proposed  rule  contains  no 
collections  of  information.  Therefore, 
clearance  by  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.31(a)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Federalism 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  tentatively  concludes  that  the 
proposed  rule  does  not  contain  policies 
that  have  federalism  implications  as 
defined  in  the  Executive  order  and, 
consequently,  a  federalism  summary 
impact  statement  is  not  required. 

Vni.  Request  for  Comments 

FDA  is  reopening  the  administrative 
record  for  a  period  of  90  days  for 
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conunents,  new  data,  and  information  to 
be  submitted.  Interested  persons  have 
already  had  an  opportunity  to  submit 
comments,  objections,  or  requests  for  an 
oral  hearing  on  the  TFM.  Therefore,  any 
comments  at  this  time  should  only 
address  the  data  and  information 
submitted  to  the  administrative  record 
after  April  9, 1984,  and  should 
specifically  identify  the  data  and 
information  on  which  the  comments  are 
being  provided.  In  addition,  only  new 
information  related  to  the  submissions 
being  included  in  the  administrative 
record  at  this  time  should  be  submitted. 
Any  data  and  information  previously 
submitted  to  this  rulemaking  need  not 
be  resubmitted.  In  establishing  an  FM, 
FDA  vkill  consider  only  comments,  data, 
and  information  submitted  prior  to  the 
closing  of  the  administrative  record 
following  this  current  reopening. 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ ecomments  or  three  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

IX.  Proposed  Effective  Date 

FDA  is  proposing  that  any  final  rule 
that  may  issue  based  on  this  proposal 
become  effective  12  months  after  its 
date  of  publication  in  the  Federal 
Register. 
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Labeling,  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  348  (as  proposed  in  the 
Federal  Register  of  February  8,  1983  (48 
FR  5852))  be  amended  as  follows: 

PART  348— EXTERNAL  ANALGESIC 
DRUG  PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 

1.  The  authority  citation  for  21  CFR 
part  348  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  351,  352,  353, 
355,360,371. 

,   2.  Section  348.10  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§348.10    Analgesic,  anesthetic,  and 
antipruritic  active  ingredients. 

The  active  ingredients  of  the  product 
consist  of  any  of  the  following,  within 
the  established  concentration  for  each 
ingredient,  but  not  for  use  in  a  patch, 
plaster,  or  poultice  dosage  form: 
***** 

3.  Section  348.12  is  amended  by 
revising  the  introductory  text  to  read  as 
follows:  • 


§348.12    Counterirritant  active  ingredients. 

The  active  ingredients  of  the  product 
consist  of  any  of  the  following,  within 
the  established  concentration  for  each 
ingredient,  but  not  for  use  in  a  patch, 
plaster,  or  poultice  dosage  form: 
***** 

Dated:  July  7,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3282 
[Docket  No.  FR-4867-N-01] 

Manufactured  Housing  Consensus 
Committee — Rejection  of  l.and  Use 
Proposal 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Notice  of  Rejection  of 
Manufactured  Housing  Consensus 
Committee  Recommendation  of 
Proposed  Regulation. 

SUMMARY:  The  Secretary  has  rejected  a 
proposed  recommendation  by  the 
Manufactiu-ed  Housing  Consensus 
Committee  to  promulgate  a  regulation 
concerning  restrictions  on  the  use  of 
land  for  the  placement  of  manufactured 
housing.  The  Secretary  has  determined 
that  the  Department  has  no  legal 
authority  to  promulgate  such  a 
regulation  under  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  VV.  Matchneer  III, 
Administrator,  Manufactured  Housing 
Program,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone  (202)  708-6401  (this  is 
not  a  toll-free  number).  Hearing-  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  The 

Manufactured  Housing  Consensus 
Committee  has  transmitted  to  the 
Secretary  a  recommendation  dated 
March  14,  2003,  that  the  Manufactured 
Housing  Home  Procedural  and 
Enforcement  Regulations,  24  CFR  part 
3282,  be  amended  to  include  the 
following  statement: 

"No  state  or  local  jurisdiction  shall 
allow  a  landowner  to  place  restrictions 
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on  their  (sic)  land  prohibiting  homes 
buih  to  the  federal  manufactured  home 
construction  and  safety  standards  when 
the  landowner  allows  other  forms  of 
single-family  residential  construction." 

I.  Background:  Applicable  Statutory 
Provisions. 

Consensus  Committee.  The  Consensiis 
Committee  was  established  by  the 
National  Manufactiued  Housing 
Construction  and  Safety  Standards  Act 
of  1974,  42  U.S.C.  5401  et  seq.  ("the 
Act")  for  the  purpose  of  providing 
periodic  recommendations  to  the 
Secretary  to  adopt,  revise,  and  interpret 
the  federal  manufactured  housing 
construction  and  safety  standards  and 
the  procedural  and  enforcement 
regiilations.  42  U.S.C.  5403(a)(3)(A).  It 
may  submit  to  the  Secretary  proposed 
procedural  and  enforcement  regulations 
and  recommendations  for  the  revision  of 
the  regulations.  42  U.S.C.  5403(b)(1). 

Within  120  days  from  the  date  on 
which  the  Secretary  receives  a  proposed 
procedural  or  enforcement  regulation 
from  the  Consensus  Conmiittee,  the 
Secretary  must  approve  or  reject  the 
proposal.  If  he  rejects  the  proposal,  he 
must  provide  to  the  Consensus 
Committee  a  written  explanation  of  the 
reasons  for  rejection- and  publish  in  the 
Federal  Register  the  rejected  proposal 
and  the  reasons  for  the  rejection.  42 
U.S.C.  5403(b)(4). 

Preemption.  It  appears  that  the  legal 
underpinning  of  the  Consensus 
Committee's  recommendation  is  the 
preemption  provision  of  the  Act,  42 
U.S.C.  5403(d).  The  preemption 
provision  allows  federal  construction 
and  safety  standards  promulgated  under 
the  Act  to  preempt  state  and  local  laws. 
See  "Notice  of  Staff  Guidance,  62  PR 
3456  (1997):"  "Statement  of  Policy",  62 
FR  24337  (1997).  The  provision  states 
that  Federal  construction  and  safety 
standards  promulgated  under  the  Act 
preempt  state  and  local  laws  to  the 
extent  that  such  are  applicable  to  the 
same  aspect  of  performance  of  a 
manufactured  home  and  are  not 
identical  to  Federal  construction  and 
safety  standards.  42  U.S.C.  5403(d). 

Congress  amended  the  preemption 
provision  in  2000  to  provide  that 
preemption  "shall  be  broadly  and 
liberally  construed  to  ensure  that 
disparate  state  or  local  requirements  or 
'^  standards  do  not  affect  the  uniformity 
and  comprehensiveness  of  the  [Federal 
construction  and  safety)  standards 
promulgated  under  this  section  nor  the 
Federal  superintendence  of  the 
manufactured  housing  industry  as 
established  by  this  title  [the  Act]."  42 
U.S.C.  5403(d). 


This  amendment  to  the  Act  provided 
explicit  statutory  support  for  paragraph 
(d)  of  HUD's  regulation  at  24  CFR 
3282.11  that  implements  the 
preemption  authority.  Paragraph  (d) 
states:  "No  State  or  locality  may 
establish  or  enforce  any  rule  or 
regulation  or  take  any  action  that  stands 
as  an  obstacle  to  the  accomplishment 
and  execution  of  the  full  purposes  and 
objectives  of  Congress.  The  test  of 
whether  a  State  rule  or  action  is  valid 
or  must  give  way  is  whether  the  State 
rule  can  be  enforced  or  the  action  taken 
without  impairing  the  Federal 
superintendence  of  the  manufactured 
home  industry  as  established  by  the 
Act." 

The  U.S.  Court  of  Appeals  for  the  11th 
Circuit  had  raised  a  concern  as  to 
whether  this  paragraph  was  valid, 
stating  that  section  3282.11(d)  "seems  to 
expand  the  scope  of  the  unambiguous 
preemption  provision  enacted  by 
Congress."  Georgia  Manufactured 
Housing  V.  Spalding  Countv,  148  F.3d 
1304,  n8  (11th  Cir.  1998). 

The  amendment  expressed  Congress' 
intent  that  the  preemption  over  local 
construction  standards  should  be 
construed  so  as  to  recognize  the 
nationwide  scope  of  the  Federal 
manufactured  housing  program  and  the 
manufactured  housing  industry. 

The  amendment  did  not  modify  the 
basic  substance  of  the  statutory 
preemption  provision.  By  its  specific 
terms,  the  provision  apply  to 
construction  and  safety  standards, 
generally  codified  in  24  CFR  part  3280. 
It  does  not  apply  to  other  regulations, 
including  the  Manufactured  Home 
Procedural  and  Enforcement 
Regulations  in  24  CFR  part  3282. 

The  2000  Congressional  amendments 
also  revised  the  Purpose  of  the  Act  to 
include,  "to  facihtate  the  availability  of 
affordable  manufactured  homes  and  to 
increase  homeownership  for  all 
Americans",  42  U.S.C.  5401(b)(2).  The 
amendment  cannot  be  found  to  expand 
the  applicability  of  the  preemption 
provision  beyond  the  federal 
construction  and  safety  standards.  There 
is  no  indication  of  congressional  intent 
to  preempt  local  land  use  or  zoning 
laws.  Accord,  Burton  v.  City  of 
Alexander  City,  2001  U.S.  Dist.  LEXIS 
6651,M.D.  Ala.  2001.  ("*   *   *  Congress 
plainly  did  not  intend  to  preempt 
zoning  laws  that  operate  only  where 
HUD  does  not.  The  most  that  can  be 
said  about  the  2000  Act  is  that  it 
removed  any  possible  ambiguity  created 
by  a  cryptic  footnote  in  Spalding  County 
*  *  *  See  148  F.3d  1309  n.8."). 

Authority  of  the  Secretary  and  the 
Administrative  Procedure  Act.  All 
regulations  promulgated  by  the 


Department  must  be  consistent  with  a 
statutory  grant  of  authority.  Generally, 
with  respect  to  the  manufactxired 
housing  program  that  authority  would 
be  found  in  a  specific  authority  such  as 
in  the  Act  or  in  some  general  authority 
such  as  that  found  in  Section  7(d)  of  the 
Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d).  All 
regulations  must  also  comply  with  the 
procediual  and  substantive 
requirements  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C.  551  et 
seq.  Under  the  APA,  federal  regulations 
will  be  held  unlawful  and  set  aside  if 
foimd  to  be  "in  excess  of  statutory 
jurisdiction,  authority,  or  limitations,  or 
shore  of  statutory  right  *  *  *"  5  U.S.C. 
706(2). 

Decision  of  the  Secretary 

The  Secretary  rejects  the  proposed 
recommendation  of  the  Consensus 
Committee.  The  Secretary  need  not 
publish  the  proposal  or  his  reasons  for 
rejection  for  the  following  reasons. 
Nevertheless,  since  the  proposal  is  the 
first  recommendation  issued  by  the 
Consensus  Committee,  the  Secretary  is 
publishing  the  proposal  and  his  reasons 
for  rejection  in  order  to  explain  the 
statutory  limitations  on  the  Consensus 
Committee's  authority  and  the 
Secretary's  obligations  under  the  Act. 

Bases  for  Rejection.  1.  The  Act  gives 
no  specific  jurisdiction  or  authority  to 
the  Consensus  Conmiittee  to  proposed 
procedural  or  enforcement  regulations 
that  have  no  relationship  to  the  revision 
or  enforcement  of  the  federal 
construction  and  safety  standards.  As 
such,  the  proposed  regulation  is  beyond 
the  authority  granted  by  the  Act  to  the 
Consensus  Committee  to  propose  and  is 
beyond  the  scope  of  what  the  Secretary 
is  required  to  respond  to  under  the 
procedures  established  in  the  Act. 

The  jurisdiction  of  the  Consensus 
Committee  is  limited  by  the  provisions 
of  the  Act.  The  Consensus  Committee 
may  make  recommendations  to  adopt, 
revise,  or  interpret  the  procedural  and 
enforcement  regulations.  The  Consensus 
Committee  does  not  have  authority 
under  the  Act  to  make 
recommendations  concerning  the 
Procedural  and  Enforcement 
Regulations  that  are  beyond  the  scope  of 
the  regulations. 

The  scope  of  24  CFR  3282.1(b),  the 
Procedural  and  Enforcement 
Regulations,  is  to  prescribe  procedures 
for  the  implementation  of  the 
Secretary's  responsibilities  imder  the 
Act  to  conduct  inspections  and 
investigations  necessary  to  enforce  the 
federal  construction  and  safety 
standards,  to  determine  that  a  ' 

manufactured  home  fails  to  comply 
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with  an  applicable  standard  or  contains 
an  imminent  safety  hazard,  and  to  direct 
manufacturers  to  notify  owners,  and  to 
remedy  violations  of  the  federal 
construction  and  safety  standards  and, 
in  some  cases,  to  remedy  the  defect  or 
imminent  safety  hazard. 

The  proposal  is  a  mandate  upon  local 
jurisdiction  to  prohibit  landowners  from 
restricting  the  use  of  their  land.  The  use 
of  real  property,  or  private  or 
contractual  restrictions  upon  it,  is  not 
within  the  scope  of  the  Secretary's 
authority  under  the  Act  or  within  the 
applicability  of  the  procedural  and 
enforcement  regulations. 

ZJRegardless  of  the  authority  given  to 
the  Consensus  Committee  under  the  Act 
to  propose  regulations,  it  proposal 
would  seek  the  expand  the  authority  of 
the  Department  beyond  a  reasonable 
interpretation  of  any  provisions  in  the 
Act. 

The  Department  may  not  expand  its 
jurisdiction  of  the  limitations  of  its 
statutory  powers  through  statutory 
intCTpretation.  The  Depjutment's 
statutory  jurisdiction  and  authority 
must  be  delegated  to  it  by  Congress  and 
be  found  within  an  authorizing 
provision  of  a  statute.  5  U.S.C.  706(2). 

The  proposal  is  not  based  upon  the 
federal  construction  and  safety 
standards  or  the  enforcement  of  those 
federal  standards.  It  seeks  to  establish 
mandates  on  state  and  local 
jiu-isdictions,  and  to  expand 
responsibilities  and  authority  beyond 
what  Congress  had  granted  by  requiring 
HUD  to  become  involved  in  state  and 
local  land  use  issues  and  to  take 
remedial  action  against  local 
governments  if  they  do  not  comply. 
There  is  no  congressional  authorization 
in  the  Act  permitting  or  mandating  the 
Department  to  be  involved  in  such 
issues.  As  such,  any  actions  by  the 
Secretary  to  promulgate  the  proposal 
would  be  held  unlawful  under  the  APA. 

HUD  has  long  interpreted  its  authority 
under  the  Act  to  exclude  involvement  in 
local  land  use  issues.  62  FR  3456,  3458 
(1997).  It  had  not  previously  interpreted 
the  preemption  provisions  in  the  Act  to 
preempt  local  laws  unless  the  local  laws 
involved  building  or  construction 
standards.  There  is  nothing  in  the  Act 
or  in  the  legislative  history  of  the  Act 
that  would  suggest  a  directive  by 
Congress  to  change  HUD's  long-held 
legal  position. 

In  addition,  there  is  no  applicable 
authority  under  any  other  statutory 
grant  of  power  of  the  Secretary.  The 
action  requested  by  the  Consensus 
Committee  is  not  within  any  general 
authority  of  the  Secretary,  such  as  it 
granted  in  Section  7(d)  of  the 


Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C.  3535(d). 

For  HUD  to  promulgate  and  enforce  a 
regulation  of  such  massive  impact  upon 
individual  landowrners  and  local 
jurisdictions  nationwide  and  to  assert 
federal  involvement  in  areas 
traditionally  reserved  to  the  states,  the 
Department  would  need  a  more  specific 
statement  from  Congress  of  its  intent. 

3.  The  proposed  regulation  does  not 
delineate  a  procedure  by  which  state  or 
local  jurisdictions  are  to  ascertain  or  to 
prohibit  restrictions  on  land  use  nor  a 
procedure  by  which  the  Department  is 
to  enforce  against  a  state  or  local 
jurisdiction  that  does  not  comply.  While 
the  proposal  purports  to  create  a 
mandate,  the  regulation  is  only  one 
sentence  and  does  not  contain  any 
structure  by  which  to  enforce  it  or  to 
ascertain  violations.  As  such,  the 
regulation  is  administratively 
incomplete. 

Accordingly,  for  these  reasons,  the 
Secretary  rejects  the  proposed 
regulation  of  the  Consensus  Committee. 

Dated:  July  11.2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
[FR  Doc.  03-18175  Filed  7-15-03;  10:08  am] 
BILUNG  CODE  4210-27-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  31 
[REG-1 44908-02] 
RiN  1545-BB66 

Federal  Unemployment  Tax  Deposits — 
De  Minimis  Threshold 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
deposit  of  Federal  Unemployment  Tax 
Act  (FUTA)  taxes.  The  proposed 
regulations  would  provide  an  additional 
exception  to  the  FUTA  deposit 
requirements  for  taxpayers  that  qualify 
for  the  de  minimis  exception  to  the 
deposit  requirements  applicable  to 
Federal  Insurance  Contribution  Act 
(FICA)  and  withheld  income  taxes.  The 
regulations  affect  small  employers 
required  to  make  deposits  of  FUTA 
taxes.  i 

DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by  ~ 
October  15,  2003. 


ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-144908-02),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  (REG-144908-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  directly  to 
the  IRS  Internet  site  at  http:// 
wwH-.irs.gov/regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Heather  L.  Dostaler,  (202)  622-4940; 
concerning  submissions  of  comments 
and  requests  for  a  public  hearing, 
Treena  Garrett  of  the  Regulations  Unit  at 
(202)  622-7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  ciurent  rules  relating  to  the 
deposit  of  FUTA  taxes  require 
employers  to  deposit  taxes  on  a 
quarterly  basis.  The  only  generally 
applicable  exception  to  this  requirement 
is  for  employers  whose  accumulated 
FUTA  taxes  (i.e.,  FUTA  taxes  for  the 
current  quarter  plus  undeposited  FUTA 
taxes  for  prior  quarters)  do  not  exceed 
$100.  These  employers  are  not  subject  to 
the  deposit  requirements  until  the 
quarter  in  which  accumulated  FUTA 
taxes  exceed  $100.  Similarly,  if  FUTA 
tax  liability  for  a  calendar  year  exceeds 
deposits  for  the  year,  the  employer  may 
remit  the  balance  with  the  annual  return 
only  if  it  does  not  exceed  $100.  In  all 
other  cases,  the  balance  must  be 
deposited  with  an  authorized  financial 
institution. 

An  employer  is  also  generally 
required  to  deposit  FICA  taxes  and 
withheld  income  taxes  (employment 
taxes)  on  at  least  a  monthly  basis  and 
file  a  quarterly  or  aimual  employment 
tax  return.  For  any  return  period  in 
which  the  employer's  total  liability  for 
these  taxes  is  less  than  $2,500,  the 
employer  may  satisfy  its  deposit 
obligation  by  remitting  the  tax  with  a 
timely  filed  employment  tax  return.  An 
employer  that  qualifies  for  this 
exception  with  respect  to  employment 
taxes  accumulated  during  a  return 
period  may,  nevertheless,  be  required  to 
deposit  FUTA  taxes  for  that  period  if  the 
amount  of  accumulated  FUTA  taxes 
exceeds  $100. 

Explanation  of  Provisions 

The  proposed  regulations  woidd 
provide  an  additional  exception  to  the 
FUTA  deposit  requirements  for 
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employers  that  are  permitted  to  satisfy 
their  gbligation  to  deposit  employment 
taxes  by  remitting  the  taxes  with  the 
employment  tax  return  (de  minimis 
depositors).  Thus,  an  employer  will  not 
be  required  to  deposit  FUTA  taxes  for  a 
quarter  if  the  amount  of  the  employer's 
accumulated  FICA  taxes  and  withheld 
income  taxes  for  the  quarter  is  less  than 
$2,500  and  those  taxes  are  remitted  with 
the  employer's  timely  filed  employment 
tax  return  for  the  quarter:  The  employer 
will  remain  subject  to  the  FUTA  deposit 
requirements  and  will  be  required  to 
deposit  accumulated  FUTA  taxes  for 
any  quarter  in  which  the  amount  of 
accumulated  FICA  taxes  and  withheld 
income  taxes  is  at  least  $2,500  and  the 
amount  of  accumulated  FUTA  taxes 
exceeds  $100.  The  proposed  regulations 
would  also  permit  an  employer  that  is 
a  de  minimis  depositor  for  the  last 
calendar  quarter  of  a  year  to  remit  the 
balance  of  its  FUTA  tax  liability  for  the 
year  with  a  timely  filed  return.  These 
additional  exemptions  from  the  FUTA 
deposit  requirements  will  lessen 
burdens  on  small  business  owners, 
especially  those  employing  part-time  or 
seasonal  workers. 

Special  Analysies 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and,  because  these 
regulations  do  not  impose  a  collection 
'  of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
and  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  specifically  request 
comments  on  the  clarity  of  the  proposed 
regulations  and  how  they  can  be  made 
easier  to  understand.  All  comments  will 
be  available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  comments.  If 
a  public  hearing  is  scheduled,  notice  of 


the  date,  time,  and  place  for  the  public 
hearing  will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Heather  L.  Dostaler  of  the 
Office  of  Associate  Chief  Counsel, 
Procediu^  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division). 

List  of  Subjects  in  26  CFR  Part  31 

Employment  taxes.  Income  taxes. 
Penalties,  Pensions,  Railroad  retirement. 
Reporting  and  recordkeeping 
requirements.  Social  security, 
Unemployment  compensation. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  31  is 
proposed  to  be  amended  as  follows: 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

1.  The  authority  citation  for  part  31 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

2.  In  §31.6302(c)-3.  paragraphs  (a)(2) 
and  (a)(3)  are  revised  to  read  as  follows: 

§  31 .6302(c)-3    Use  of  Government 
depositaries  in  connection  with  tax  under 
tt>e  Federal  Unemployment  Tax  Act. 

(a)  *   *   * 

(2)  Special  rules — (i)  De  minimis  rule 
for  deposit  of  taxes  attributable  to 
payments  made  after  December  31,    - 
2003.  The  provisions  of  paragraph  (a)(1) 
of  this  section  do  not  apply  to  a  period 
described  therein  if  the  period  ends 
after  December  31.  2003.  and  the 
taxpayer  is  a  de  minimis  depositor  of 
employment  taxes  as  defined  in 
§  31.6302-l(e)  (Federal  Insurance 
Contributions  Act  (FICA)  taxes  and 
withheld  income  taxes)  for  such  period. 
A  taxpayer  is  a  de  minimis  depositor  of 
employment  taxes  for  a  period 
described  in  paragraph  (a)(1)  of  this 
section  if — 

(A)  The  period  is  a  single  calendar 
quarter  and.  under  the  de  minimis  rule 
of  §  31.6302-l(f)(4).  the  taxpayer  is 
permitted  to  satisfy  its  obligation  to 
deposit  employment  taxes  accumulated 
during  the  quarter  by  remitting  the  taxes 
with  a  timely  filed  return;  or 

(B)  The  period  includes  two  or  more 
calendar  quarters  and.  under  the  de 
minimis  rule  of  §  31.6302-l{f)(4).  the 
taxpayer  is  permitted  to  satisfy  its 
obligation  to  deposit  employment  taxes 
accumulated  during  the  last  quarter  in 
the  period  by  remitting  the  taxes  with  a 
timely  filed  return. 


(ii)  Special  rule  where  accumulated 
amount  does  not  exceed  $100.  The 
provisions  of  paragraph  (a)(1)  of  this 
section  do  not  apply  with  respect  to  a 
period  described  therein  if  the  amount 
of  the  tax  imposed  by  section  3301  for 
the  period  as  computed  undey  the 
provisions  of  section  6157  plus  amoimts 
not  deposited  for  prior  periods  in  the 
same  calendar  year  does  not  exceed 
$100.  Thus,  an  employer  is  not  required 
to  make  a  deposit  for  a  period  unless  the 
tax  for  the  period  plus  tax  not  deposited 
for  prior  periods  exceeds  $100. 

(iii)  The  provisions  of  this  paragraph 
(a)(2)  are  illustrated  by  the  following 
examples.  In  the  examples.  A's  FUTA 
tax  rate,  after  the  credit  for  contributions 
to  state  unemployment  funds,  is 
assumed  to  be  0.8  percent.  The 
examples  are  as  follows: 

Example  1.  In  2004.  Employer  A  makes 
quarterly  returns  of  employment  taxes.  In  the 
first  quarter,  A's  only  employees  are  part- 
time  workers  B  and  C.  who  are  each  paid  an 
annual  salary  of  $15,000  in  semi-monthly 
installments.  Both  B  and  C  claim  single  filing 
status  with  one  exemption  on  Form  W-4  and 
each  is  paid  S3. 750  during  the  first  quarter. 
The  employees'  share  of  FICA  tax  for  the 
quarter  is  $573.75  (.0765  x  ($3,750  +  $3,750)), 
A's  matching  FICA  tax  is  also  $573.75,  and 
Federal  income  tax  withheld  from  B  and  C 
is  $518.  Thus,  the  amount  of  accumulated 
employment  taxes  for  the  quarter  ($1,665.50) 
is  less  than  $2,500  and,  under  the  de  minimis 
rule  of  §  31.6302-l(f)(4),  A  is  permitted  to 
satisfy  its  obligation  to  deposit  employment 
taxes  by  remitting  the  taxes  with  a  timely 
filed  return.  A's  FUTA  tax  liability  for  the 
first  quarter  is  $60  (.008  x  ($3,750  +  $3,750)). 
Because  A  is  a  de  minimis  depositor  under 
paragraph  (a)(2)(i)  of  this  section  and  A's 
FUTA  tax  liability  does  not  exceed  $100, 
both  of  the  exceptions  in  this  paragraph  (a)(2) 
apply  and  A  is  not  required  to  deposit  FUTA 
taxes  for  the  first  calendar  quarter. 

Example  2.  On  April  16,  2004,  A  hires 
part-time  worker  D,  who  is  also  paid  an 
annual  salary  of  $15,000  in  semi-monthly 
installments  and  who  also  claims  single 
filing  status  with  one  exemption  on  Form  W- 
4.  During  the  second  quarter,  B  and  C  are 
each  paid  $3,750  and  D  is  paid  $3,125.  The 
employees'  share  of  FICA  tax  for  the  quarter 
is  $812.81  (.0765  x  ($3,750  +  $3,750  + 
$3,125)),  A's  matching  FICA  tax  is  also 
$812.81,  and  Federal  income  tax  withheld 
from  B,  C,  and  D  is  $734.  Again,  the  amount 
of  accumulated  employment  taxes  for  the 
quarter  ($2,359.62)  is  less  than  $2,500  and. 
under  the  de  minimis  rule  of  §  31.6302- 
1(f)(4),  A  is  permitted  to  satisfy  its  obligation 
to  deposit  employment  taxes  by  remitting  the 
taxes  with  a  timely  filed  return.  The  FUTA 
tax  applies  only  to  the  first  $7,000  that  each 
employee  is  paid  during  the  calendar  year. 
Thus,  for  both  B  and  C.  amounts  paid  in  the 
second  quarter  are  subject  to  the  FUTA  tax 
only  to  the  extent  they  do  not  exceed  $3,250 
(the  $7,000  annual  limit  less  first  quarter 
wages  of  $3,750).  A's  FUTA  tax  liability  for 
the  second  quarter  is  $77  (.008  x  ($3,250  + 
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S3,230  +  $3125))  and  A  has  an  accumulated 
FUTA  tax  liability  in  the  amount  of  $137. 
Accordingly,  the  exception  in  paragraph 
(a)(2)(ii)  of  this  section  does  not  apply.  A  is, 
however,  a  de  minimis  depositor  under 
paragraph  (a)(2)(i)  of  this  section  and  is, 
therefore,  not  required  to  deposit  FUTA  taxes 
for  the  second  calendar  quarter. 

Example  3.  On  June  30,  2002,  B  and  C  quit 
employment  with  A.  The  following  day,  A 
hires  E,  °a  full-time  employee  who  is  paid  an 
annual  salary  of  $40,000  in  semi-monthly 
installments  and  who  also  claims  single 
Bling  status  with  one  exemption  on  Form  W- 
4.  During  the  third  quarter,  D  is  paid  $3,750 
and  E  is  paid  $10,000.  The  employees'  share 
of  nCA  tax  for  the  quarter  is  $1,051.88  (.0765 
X  ($3,750  +  $10,000)),  A's  matching  FICA  tax 
is  also  $1,051.88,  and  Federal  income  teix 
withheld  from  D  and  E  is  $1,609.  The  de 
minimis  rule  of  §  31.6302-l(f)(4)  does  not 
apfAy  because  the  amount  of  accumulated 
employment  taxes  for  the  quarter  ($3,712.76) 
is  not  less  than  $2,500  and  A  may  not  satisfy 
its  obligation  to  deposit  employment  taxes  by 
remitting  the  taxes  with  a  timely  filed  return. 
All  ^nounts  paid  to  D  in  the  third  quarter  are 
subject  to  the  FUTA  tax  because  the  total 
amount  paid  to  D  through  the  end  of  the 
quarter  does  not  es^ceed  the  $7,000  annual 
limit.  The  tax  also  applies  to  the  first  $7,000 
paid  to  E.  A's  FUTA  tax  liability  for  the  third 
quarter  is  $86  (.008  x  ($3,750  +  $7,000))  and 
A  has  an  accumulated  FUTA  tax  liability  of 
$223.  Because  A  is  not  a  de  minimis 
depositor  under  paragraph  (a)(2)(i)  of  this 
section  and  A's  accumulated  FUTA  tax 
liability  exceeds  $100,  neither  of  the 
exceptions  in  this  paragraph  (a)(2)  apply  and 
A  i$  required  to  deposit  the  accumulated 
FUTA  tax  liability  on  or  before  October  31, 
2004. 

(3)  Requirement  for  deposit  in  lieu  of 
payment  with  return.  If  the  amount  of 
tax  reportable  on  a  return  on  Form  940 
'  for  a  calendar  year  beginning  after 
December  31,  2003,  exceeds  by  more 
than  $100  the  sum  of  the  amount 
deposited  by  the  employer  pursuant  to 
paragraph  (a)(1)  of  this  section  for  such 
calendar  year  and  the  employer  does  not 
qualify  as  a  de  minimis  depositor  under 
paragraph  (a)(2)(i)  of  this  section  during 
the  last  quarter  of  the  calendar  year,  the 
employer  shall,  on  or  before  the  last  day 
of  the  first  calendar  month  following  the 
calendar  year  for  which  the  rettun  is 
required  to  be  filed,  deposit  the  balance 
of  the  tax  due  with  an  authorized 
financial  institution.  If  the  amount  of 
tax  reportable  on  a  return  on  Form  940 
for  a  calendar  year  beginning  after 
December  31,  2003,  does  not  exceed  by 
more  than  $100  the  sum  of  the  amount 
deposited  by  the  employer  pvusuant  to 
paragraph  (a)(1)  of  this  section  for  such 
calendar  year  or  if  the  employer 
qualifies  as  a  de  minimis  depositor 
under  paragraph  (a)(2)(i)  of  this  section 
during  the  last  quarter  of  the  calendar 
year,  the  employer  may,  on  or  before  the 
last  day  of  the  first  calendar  month 


following  the  calendar  year  for  which 
the  return  is  required  to  be  filed,  remit 
the  balance  of  the  tax  at  the  time  and 
place  fixed  for  filing  the  return. 

***** 

Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 

Enforcement. 

|FR  Doc.  03-18042  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard  <, 

33  CFR  Part  117 

b 

[CGD07-03-072] 
RIN  1625-AA09 

Drawbridge  Operation  Regulations; 
Gulf  Intracoastal  Waterway,  Boca 
Grande,  Charlotte  County,  FL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  regulations  and  the 
name  of  the  Gasparilla  Island  Causeway 
bridge,  across  the  Gulf  Intracoastal 
Waterway,  mile  34.3,  in  Boca  Grande, 
Florida.  The  proposed  rule  would 
require  the  bridge  to  open  only  two 
times  an  hour  diu-ing  the  weekdays  and 
four  times  an  hour  during  certain  times 
on  the  weekends  and  Federal  holidays. 
This  change  would  improve  the  flow  of 
vehicular  traffic  while  not  significanUy 
impacting  navigation. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  15,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr),  Seventh  Coast  Guard  District,  909 
SE.  1st  Ave,  Room  432,  Miami,  Florida, 
33131.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
indicated  in  the  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  are  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  1st  Avenue,  Room  432,  Miami, 
Florida,  33131,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Seventh  Coast  Guard 
District,  Bridge  Branch,  909  SE.  1st  Ave 
Miami,  Florida,  33131,  telephone 
number  305-415-6743. 

SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-03-072], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  aU 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  However,  you.  may  submit  a 
request  for  a  meeting  by  writing  to 
Bridge  Branch,  Seventh  Coast  Guard 
District,  909  SE.  1st  Ave,  Room  432, 
Miami,  Florida,  33131,  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  aimounced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Gasparilla  Island  Causeway 
bridge  across  the  Gulf  Intracoastal 
Waterway,  mile  34.3,  is  aswingbridge 
with  a  vertical  clearance  of  9  feet  at 
mean  high  water  and  a  horizontal 
clearance  of  81  feet.  The  current 
operating  regulations  published  in  33 
CFR  117.287(a-l),  require  the  bridge  to 
open  on  signal;  except  that,  from 
January  1  to  May  31,  from  7  a.m.  to  5 
p.m.,  the  bridge  need  open  only  on  the 
hour,  quarter  hour,  half  hour  and  three 
quarter  hour.  The  bridge  owner 
requested  a  change  to  the  bridge 
operating  schedule  so  that  the  bridge 
must  open  on  signal,  except  that  from  7 
a.m.  to  6  p.m.,  Monday  through  Friday, 
except  Federal  holidays,  the  bridge  need 
open  only  on  the  hour  and  half  hour, 
and,  from  7  a.m.  to  6  p.m.  on  weekends 
and  Federal  holidays,  the  bridge  need 
open  only  on  the  hour,  quarter  hour, 
half  hour  and  three  quarter  hour.  This 
regulatory  proposal  would  ease 
vehicular  traffic  congestion  while 
providing  for  the  reasonable  needs  of 
navigation.  The  bridge  ciurently  opens 
less  than  two  times  per  hoiu  on  both 
weekdays  and  weekends. 

In  addition,  the  owner  reqi^ested  that 
the  name  of  the  bridge  be  changed  to  the 
Boca  Grande  Swingbridge,  as  it  is 
known  locally.  The  local  name  is  more 
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descriptive  of  the  bridge's  swingbridge 
design. 

Discussion  of  Proposed  Rule 

The  proposed  rule  would  require  the 
bridge  to  open  on  signal,  except  that, 
from  7  a.in.  to  6  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  the 
bridge  need  open  only  on  the  hpiu'  and 
half  hour,  and  from  7  a.m.  to  6  p.m.  on 
weekends  and  Federal  holidays,  the 
bridge  need  open  only  on  the  hour, 
quarter  hour,  half  hour  and  three  quarter 
hour.  This  proposed  rule  would  also 
change  the  name  of  the  bridge  to  the 
Boca  Grande  Swingbridge. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regxilatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
reguJatory  policies  and  procedures  of 
DHS  is  unnecessary  because  the 
proposed  rule  provides  for  regular 
openings  that  will  accommodate  the 
reasonable  needs  of  navigation. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nixmber  of  small 
entities  because  the  proposed  rule 
allows  for  regular  bridge  openings  and 
would  meet  the  reasonable  needs  of 
navigation. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 


this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
U  the  rule  would  affect  yoiu'  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with  Federal 
regulations,  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business,  ff  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  proposed  rule  >vrould  call  for  no 
new  collection  of  information  xmder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  A 

Federalism 

.-A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Gvil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  would 
not  create  an  environmented  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  bedause  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action'^ under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under-fetecutive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
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Instruction  from  further  environmental 
documentation.  Under  figure  2-1, 
paragraph  (32)(e),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule.  Comments  on  this  section  will  be 
considered  before  we  make  the  final 
decision  on  whether  to  categorically 
exclude  this  rule  from  further 
environmental  review. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  1 1 7  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Aothority:  33  U.S.C.  499;  Department  of 
Hotneland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587. 106  Stat. 
5039. 

2.  Section  117.287  (a-1)  is  revised  to 
read  as  follows: 

§  1 17.287    Gulf  Intracoastal  Waterway. 

***** 

(a-1)  The  draw  of  the  Boca  Grande 
Swingbridge,  mile  34.3,  shall  open  on 
signal;  except  that,  from  7  a.m.  to  6 
p.m.,  Monday  through  Friday,  except 
Federal  holidays,  the  draw  need  open 
only  on  the  horn:  and  half  hour.  On 
Satiu'day,  Sunday  and  Federal  holidays 
from  7  a.m.  to  6  p.m.,  the  draw  need 
open  only  on  the  hour,  quarter  hour, 
half  hour  and  three  quarter  hour. 
*     I   *        ?        *        * 

Dated:  July  3.  2003. 
Harvey  lohnson  Jr., 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 
[FR  Doc.  03-18136  Filed  7-16-03;  8:45  am] 
BIUMG  CODE  4910-15-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[WC  Docket  No.  03-109;  FCC  03-120] 

Lifeline  and  Link-Up  Programs 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  dociunent,  the 
Commission  seeks  comment  on  the 
Recommended  Decision,  of  the  Federal- 
State  Joint  Board  on  Universal  Service 
(Joint  Board)  regarding  modifications  to 


the  Lifeline  and  Link-Up  programil.  The 
Commission  seeks  comment  regarding 
the  Joint  Board's  recommendations. 
DATES:  Comments  are  due  on  or  before 
August  18,  2003.  Reply  comments  are 
due  on  or  before  September  2  ,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFQRMATtON  for  filing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shannon  Lipp,  Attorney, 
Telecommunications  Access  Policy, 
Wireline  Competition  Bureau,  (202) 
418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  in  WC  Docket  No. 
03-109,  FCC  03-120,  released  on  June  9, 
2003.  The  full  text  of  this  document  is 
available  for  public  inspection  diuing 
regular  business  hoius  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
12th  Street,  SW.,  Washington,  DC 
2D554. 

I.  Intmduction 

1.  In  this  Notice  of  Proposed 
Rulemaking  (NPRM),  the  Commission 
seeks  comment  on  the  Recommended 
Decision  of  the  Federal-State  Joint  Board 
on  Universal  Service  (Joint  Board) 
regarding  modifications  to  the  Lifeline 
and  Link-Up  programs.  In  its 
Recommended  Decision,  the  Joint  Board 
recommended  that  the  Commission 
expand  the  default  federal  eligibility 
criteria  to  include  an  income-based 
criterion  and  additional  means-tested 
programs.  In  addition,  the  Joint  Board 
recommended  that  the  Commission 
require  .states,  under  certain 
circumstances,  to  adopt  verification 
procedures.  Finally,  to  more  effectively 
target  low-income  consumers,  the  Joint 
Board  recommended  that  the 
Commission  provide  outreach 
guidelines  for  the  Lifelihe/Link-Up 
program. 

2.  The  Commission  notes  that  the 
Joint  Board  recommended  that  the 
Commission  specifically  seek  comment 
on  several  issues.  In  particular,  the  Joint 
Board  recommended  that  the 
Commission  seek  more  information 
about  the  reasons  for  differences  in  low- 
income  penetration  rates  over  time  and 
among  states.  The  Joint  Board 
recommended  that  the  Commission 
adopt  a  voluntary  information  collection 
from  the  states  regarding  their  Lifeline/ 
Link-Up  programs,  and  seek  comment 
on  the  survey's  format  and  questions. 
The  Joint  Board  also  recommended  that 
the  Commission  seek  comment  on 
whether  it  would  be  possible  to  modify 
the  Link-Up  program  to  direcUy  address 


barriers  posed  by  outstanding  unpaid 
balances  for  local  and  long  distance 
services.  In  addition,  the  Joint  Board 
recommended  that  the  Commission 
obtain  more  information  about  how  an 
appeals  process  for  the  termination  of 
Lifeline  benefits  could  work  and 
whether  60  days  was  an  appropriate 
time  period  for  a  consumer  to  appeal. 
Finally,  the  Joint  Board  recommended 
that  the  Commission  seek  comment  on 
whether  states  could  adopt  verification 
of  continued  Lifeline  eligibility' 
procedures  within  one  year.  The 
Commission  encourages  commenters  to 
address  these  issues  in  their  comments. 

3.  In  addition,  the  Commission  seeks 
.  comment  on  several  minor  changes  to 

clarify  and  streamline  oiu  rules.  Section 
52.33(a){l)(i)(C)  of  the  Commission's 
rules  states  that  "Lifeline  Assistance 
Pjogram  customers  shall  not  receive  the 
monthly  niunber-portability  charge." 
However,  this  rule  is  not  referenced  in 
§  54.401  of  the  Commission's  rules 
where  Lifeline  is  defined.  The 
Commission  proposes  to  add  paragraph 
(e)  to  §  54.401  to  clarif}'  that  Lifeline 
customers  are  exempt  from  the  monthly 
number-portability  charge,  cross- 
referencing  §  52.33(a)(l)(i)(C). 
Additionally,  in  the  First  Report  and 
Order,  62  FR  32862,  June  17, 1997,  the 
Commission  adopted  the  Joint  Board's 
recommendation  to  prohibit  service 
deposit  requirements  for  customers  who 
accept  toll  limitation.  Currently, 
§  54.401(c)  states  that,  "[elligible 
telecommunications  carriers  may  not 
collect  a  service  deposit  in  order  to 
initiate  Lifeline  service,  if  the  qualifying 
low-income  consumer  voluntarily  elects 
toll  blocking  from  the  carrier,  where 
available.  If  toll  blocking  is  luiavailable, 
the  carrier  may  charge  a  service 
deposit."  The  Commission  proposes  to 
amend  this  section  by  replacing  "toll 
blocking"  with  "toll  limitation"  to  make 
this  rule  consistent  with  the  First  Report 
and  Order  Finally,  subpart  G  of  part  36 
of  our  rules.  Lifeline  Cormection 
Assistance  Expense  Allocation,  states 
that  "Itjhis  subpart  shall  be  effective  ■ 
through  December  31,  1997.  On  January 
1,  1998,  Lifeline  Connection  Assistance 
shall  be  provided  in  accordance  with 
part  54,  subpart  E  of  this  chapter." 
Because  §  §  36.701  through  36.741 
contained  in  this  subpart  are  no  longer 
effective,  the  Coimnission  proposes  to 
remove  this  subpart  from  our  rules. 

n.  Procedural  Issues 

A.  Ex  Parte  Presentations ' 

4.  This  is  a  permit  but  disclose 
rulemaking  proceeding.  Ex  parte 
presentations  are  permitted,  except     ^ 
diu-ing  the  Sunshine  Agenda  period,  as 
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long  as  they  are  disclosed  as  provided 
in  the  Commission's  rules. 

B.  Initial  Paperwork  Reduction  Act 
Analysis 

5.  This  NPRM  may  modify  an 
information  collection.  As  part  of  a 
continuing  effort  to  reduce  paperwork 
burdens,  we  invite  the  general  public 
and  the  Office  of  Management  and 
Budget  (0MB)  to  take  this  opportunity 
to  comment  on  the  information 
collections  contained  in  this  NfPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  Public 
and  agency  comments  are  due  at  the 
same  time  as  other  comments  on  this 
Notice;  0MB  comments  are  due  August 
18,  2003.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

C.  Initial  Regulatory  Flexibility  Analysis 

6.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  this  Initial  Regulatory 
Flexibihty  Analysis  (IRFA)  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  this  NPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
NPRM  provided  below  in  section  I.D. 
The  Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  In  addition, 
the  NPRM  and  IRFA  (or  summaries 
thereof)  will  be  published  in  the  Federal 
Register. 

1.  Need  for  and  Objectives  of  the 
Proposed  Rules 

7.  On  December  21,  2000,  the 
Commission  requested  the  Joint  Board 
to  review  the  Lifeline/Link-Up  program 
for  all  low-income  consumers.  The  Joint 
Board  subsequently  released  a  public 
notice  seeking  comment  on  the  Lifeline/ 
Link-Up  program.  On  April  2,  2003,  the 
Joint  Board  released  its 
recommendations  regarding 
modifications  to  the  Lifeline/Link-Up 
program.  This  NPRM  seeks  comment  on 
the  Joint  Board's  recommendations. 


Federal  Register/ Vol.  68,  No.  137 /Thursday,  July  17,  2003 / Proposed  Rules 


8.  Since  its  inception,  the  Lifeline/ 
Link-Up  program  has  provided  support 
for  telephone  service  to  millions  of  low- 
income  consumers.  Despite  this  success, 
the  Commission  believes  that  the 
program  can  be  further  improved.  For 
example,  expanding  the  current  federal 
default  eligibility  criteria  to  add  an 
income-based  criterion  of  135%  of  the 
Federal  Poverty  Guidelines  (FPG)  and 
additional  means-tested  programs 
would  allow  the  Lifeline/Link-Up 
program  to  adapt  to  the  changes 
resulting  from  "The  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act"  (PROWRA)  and 
would  otherwise  address  issues 
associated  with  receiving  public 
assistance.  Permitting  eligibility  based 
solely  on  income  responds  to  concerns 
that  PROWRA  has  caused  decreased 
enrollment  in  welfare  assistance 
programs.  Participants  in  means-tested 
programs  must  meet  income-based 
eligibility  criteria  that  vary  by  program. 
Requiring  participation  in  such 
programs  or  utilizing  income-based 
criteria  ensures  that  only  low-income 
consumers  are  eligible  for  Lifeline/Link- 
Up  support. 

9.  Adding  certification  for  income- 
based  eligibility  and  verification 
requirements  for  program  and  income- 
based  eligibility  would  ensure  that  only 
eligible  low-income  individuals  receive 
benefits,  thereby  preventing  fraud  and 
abuse.  Adopting  outreach  guidelines 
would  facilitate  the  marketing  of  the 
Lifeline/Link-Up  program  to  eligible 
individuals  and  increase  telephone 
subscribership  among  low-income 
households.  Finally,  issuing  a  survey 
form  would  enable  the  Commission  to 
gather  data  and  information  from  states 
regarding  the  administration  of  Lifeline/ 
Link-Up  programs.  The  Commission 
believes  that  these  proposed 
modifications  to  the  Lifeline/Link-Up 
program  may  increase  Lifeline/Link-Up 
subscription  rates  and  make  phone 
service  affordable  to  more  low-income 
individuals  and  families. 

2.  Legal  Basis 

10.  The  legal  basis  as  proposed  for 
this  NPRM  is  contained  in  sections  4(i), 
4(j).  201-205,  214,  254.  and  403  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  4(i),  4(j),  201-205, 
214,  254,  403. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

11.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  The  RFA 


generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization."  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

12.  The  Commission's  decision  to 
adopt  certification  and  verification 
requirements,  and  its  use  of  a  volimtary 
survey,  would  apply  to  service 
providers  that  provide  services  to 
qualifying  low-income  consumers  who 
receive  Lifeline/Link-Up  support. 
According  to  the  Universal  Service 
Administrative  Company's  (USAC)  2002 
Annual  Report,  only  local  exchange 
carriers,  cellular/personal 
communications  services  (PCS) 
providers,  and  competitive  access 
providers  would  be  subject  to  these 
requirements.  Because  many  of  these 
service  providers  could  include  small 
entities,  the  Commission  expects  that 
the  proposal  in  this  proceeding  could 
have  a  significant  economic  impact  on 
local  exchange  carriers,  small 
incumbent  local  exchange  carriers, 
cellular/PCS  providers,  and  competitive 
access  providers  that  are  small  entities. 
13.  Small  Incumbent  Local  Exchange 
Carriers.  The  Commission  has  included 
small  incumbent  local  exchange  carriers 
in  this  present  RFA  analysis.  As  noted 
above,  a  "small  business"  under  the 
RFA  is  on  that,  inter  alia,  meets  the 
pertinent  small  business  size  standard 
(e.g.,  a  telephone  communications 
business  having  1,500  or  fewer 
employees),  and  "is  not  dominant  in  its 
field  of  operation."  The  SBA's  Office  of 
Advocacy  contends  that,  for  RFA 
purposes,  small  incumbent  local 
exchange  carriers  are  not  dominant  in 
their  field  of  operation  because  any  such 
dominance  is  not  "national"  in  scope. 
The  Commission  has  therefore  included 
small  incumbent  local  exchange  carriers 
in  this  RFA  analysis,  although  we 
emphasize  that  this  RFA  action  has  no 
effect  on  Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

14.  Local  Exchange  Carriers,  Small 
Incumbent  Local  Exchange  Carriers, 
Competitive  Access  Providers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  size  standard  specifically 
for  small  providers  of  local  exchange 
services.  The  closest  applicable  size 
standard  under  the  SBA  rules  is  for 
wired  telecommunications  carriers.  This 
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provides  that  a  wired 
telecommunications  carrier  is  a  small 
entity  if  it  employs  no  more  than  1,500 
employees.  According  to  the  most 
recent  Commission  data  there  are  1,619 
local  services  providers  with  1 ,500  or 
fewer  employees.  Because  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
the  Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  these  carriers  that  would 
qualify  as  small  business  concerns 
under  SBA's  size  standard.  Of  the  1,619 
local  service  providers,  1,024  are 
incumbent  local  exchange  carriers,  411 
are  Competitive  Access  Providers 
(CAPs)  and  Competitive  Local  Exchange 
Carriers  (CLECs),  131  are  resellers  and 
53  are  other  local  exchange  carriers. 
Consequently,  the  Commission  estimate 
that  no  more  than  1,619  providers  of 
local  exchange  service  are  small  entities 
may  be  affected. 

15.  Cellular  and  Other  Wireless 
Telecommunications.  The  SEA  has 
developed  a  small  business  size 
standard  for  Cellular  and  Other  Wireless 
Telecommunications,  which  consists  of 
all  such  firms  having  1 ,500  or  fewer 
employees.  According  to  data  for  1997, 

a  total  of  977  such  firms  operated  for  the 
entire  year.  Of  those,  965  firms 
employed  999  or  fewer  persons  for  the 
year,  and  12  firms  employed  1,000  or 
more.  Therefore,  nearly  all  such  firms 
were  small  businesses.  In  addition,  the 
Commission  notes  that  there  are  1,807 
cellular  licenses;  however,  a  cellular 
licensee  may  own  several  licenses. 
According  to  Commission  data,  858 
carriers  reported  that  they  were  engaged 
in  the  provision  of  cellular  service, 
Personal  Communications  Service 
(PCS),  or  Specialized  Mobile  Radio 
telephony  service,  which  are  placed 
together  in  the  data.  We  have  estimated 
that  291  of  these  are  small  under  the 
SBA  small  business  size  standard. 

16.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequencies  designated  A  through  F, 
and  the  Commission  has  held  auctions 
for  each  block.  The  Commission  defined 
"small  entity"  for  Blocks  C  and  F  as  an 
entity  that  has  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  For  Block  F,  an 
additional  classification  for  "very  small 
business"  was  added  and  is  defined  as 
an  entity  that,  together  with  their 
affiliates,  has  average  gross  revenues  of 
not  more  than  $15  million  for  the 
preceding  three  calendar  years.  These 
regulations  defining  "small  entity"  in 
the  context  of  broadband  PCS  auctions 
have  been  approved  by  the  SBA.  No 
small  businesses  within  the  SBA- 


approved  definition  bid  successfully  for 
licenses  in  Blocks  A  and  B.  There  were 
90  winning  bidders  that  qualified  as 
small  entities  in  the  Block  C  auctions. 
A  total  of  93  small  and  very  small 
business  bidders  won  approximately 
40%  of  the  1,479  licenses  for  Blocks  D. 
E,  and  F.  On  March  23,  1999,  the 
Commission  re-auctioned  347  C,  D,  E, 
and  F  Block  licenses;  there  were  48 
small  business  winning  bidders.  Based 
on  this  information,  the  Commission 
concludes  that  the  number  of  small 
broadband  PCS  licensees  will  include 
the  90  wirming  C  Block  bidders  and  the 
93  qualifying  bidders  in  the  D,  E,  and  F 
blocks,  plus  the  48  winning  bidders  in 
the  re-auction,  for  a  total  of  231  small 
entity  PCS  providers  as  defined  by  the 
SBA  and  the  Coinmission's  auction 
rules.  On  January  26,  2001,  the 
Commission  completed  the  auction  of 
422  C  and  F  Broadband  PCS  licenses  in 
Auction  No.  35.  Of  the  35  winning 
bidders  in  this  auction,  29  qualified  as 
small  or  very  small  businesses. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

17.  Currently,  carriers  that  receive 
Lifeline/Link-Up  support  are  required  to 
submit  FCC  Form  497  on  a  quarterly 
basis  for  each  month.  Regardless  of  any 
rule  changes,  carriers  will  continue  to 
be  required  to  submit  this  form  to 
USAC.  Should  the  Commission  decide 
to  adopt  the  Joint  Board's 
recommendation  to  require  states  to 
implement  and  carriers  to  perform 
certification  and  verification 
procedures,  the  associated  rule  changes 
could  require  carriers  to  retain 
additional  records  to  dociunent 
compliance  with  performing 
certification  and  verification  of  a 
consumer's  eligibility.  Without  more 
certainty  about  which  options  the 
Commission  will  or  will  not  adopt  as 
rules,  we  cannot  accurately  estimate  the 
cost  of  compliance  by  small  carriers, 
including  whether  FCC  Form  497  will 
require  carriers  to  provide  more 
information  in  response  to  new  rule 
changes.  In  this  NPRM,  the  Commission 
therefore  seeks  conament  on  the  types  of 
burdens  carriers  will  face  in  retaining 
records  documenting  certification  and 
verification  compliance,  and  in 
submitting  reports  to  USAC.  The 
Commission  also  seeks  comment  on 
whether  the  costs  of  such  recordkeeping 
and  reporting  are  outweighed  by  the 
potential  benefits  of  the  possible 
reforms.  Entities,  especially  small 
businesses,  are  encouraged  to  quantify, 
if  possible,  the  costs  and  benefits  of  the 
reporting  and  recordkeeping 
requirement  proposals,  if  possible. 


5.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

18.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

19.  The  NPRM  seeks  comment  on 
how  to  reduce  the  administrative 
burden  and  cost  of  compliance  for  small 
telecommunications  service  providers. 
The  Commission  has  accepted  the 
statutory  requirement  that  an  alternative 
be  considered  when  necessary  to  protect 
the  interests  of  small  entities.  We 
particularly  seek  comment  from 
contributors  that  are  "small  business 
concerns"  under  the  Small  Business  Act 
on  the  following  proposals  contained  in 
the  Recommended  Decision. 

20.  The  Commission  seeks  comment, 
for  example,  on  the  Joint  Board's 
recommendation  that  the  Commission 
require  carriers  to  notify  consumers  of 
their  impending  termination  of  Lifeline 
benefits  when  the  carrier  initiates 
termination  of  a  consumer's  Lifeline 
benefits.  The  consumer  could  have  up 
to  60  days  to  appeal  to  their  carrier 
before  Lifeline  support  is  discontinued. 
The  Commission  seeks  further  comment 
on  how  such  an  appeals  process  would 
work,  balancing  the  needs  of  Lifeline 
recipients  with  the  administrative 
burden  that  an  appeals  process  may 
impose  on  carriers.  Without  such  an 
appeals  process,  consumers  may  have 
difficulty  maintaining  telephone  service 
if  the  consumer's  financial  situation 
temporarily  fluctuates.  Telephone 
service  is  necessary  for  finding  and 
keeping  a  job,  thus  assisting  the 
consiuner  in  his/her  climb  out  of 
poverty  into  the  working  world. 

21.  To  reduce  the  administrative 
burden  on  states  to  adopt  certification  . 
and  verification  procedures,  the  Joint 
Board  compiled  an  appendix  of  state 
certification  and  verification  procedures 
to  provide  guidance  to  other  states 
seeking  to  adapt  those  procedures  to 
their  state  Lifehne/Link-Up  programs. 
Although  these  requirements  may 
impose  an  additional  burden  on  carriers 
required  to  perform  the  certificaiion  and 
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verification,  the  Joint  Board  believes 
that  these  requirements  prevent  fraud 
and  abuse,  maintain  the  integrity  of  the 
Lifeline  universal  service  support 
mechanism,  and  are  necessary  to  help 
control  costs. 

6.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

22.  None. 

D.  Comment  Filing  Procedures 

23.  The  Commission  invites  comment 
on  the  issues  and  questions  set  forth  in 
the  Notice  of  Proposed  Rulemaking  and 
Initial  Regulatory  Flexibility  Analysis 
contained  herein.  Pursuant  to  applicable 
procedures  set  forth  in  sections  1.415 
and  1.419  of  the  Commission's  rules, 
interested  parties  may  file  comments  on 
or  before  August  18,  2003.  Reply 
comments  are  due  on  or  before 
September  2,  2003.  All  filings  should 
refer  to  WC  Docket  No.  03-109. 
Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

24.  Comments  filed  through  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 


ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
In  completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  Postal  Service  mailing  address, 
and  the  applicable  docket  number, 
which  in  this  instance  is  WC  Docket  No. 
03-109.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  receive  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message:  get  form  <your  e-mail 
address>.  A  sample  form  and  directions 
will  be  sent  in  reply. 

25.  Parties  who  choose  to  file  by 
paper  must  file  an  original  and  four 
copies  of  each  filing.  If  more  than  one 
docket  or  rulemaking  number  appears  in 
the  caption  of  this  proceeding, 
commenters  must  submit  two  additional 
copies  for  each  additional  docket  or 
rulemaking  number.  Parties  who  choose 
to  file  by  paper  are  hereby  notified  that 
effective  December  18,  2001,  the 
Commission's  contractor,  Vistronix, 
Inc.,  will  receive  hand-delivered  or 
messenger-delivered  paper  filings  for 
the  Commission's  Secretary  at  a  new 
location  in  downtown  Washington,  DC. 
The  address  is  236  Massachusetts 


Avenue,  NE.,  Suite  110,  Washington, 
DC,  20002.  The  filing  hours  at  this 
location  will  be  8  a.m.  to  7  p.m.  All 
hand  deliveries  must  be  held  together 
with  rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before   - 
entering  the  building. 

This  facility  is  the  only  location 
where  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Conmiission's  Secretary  will  be 
accepted.  Accordingly,  the  Commission 
will  no  longer  accept  these  filings  at 
9300  East  Hampton  Drive,  Capitol 
Heights,  MD,  20743.  Other  messenger- 
delivered  documents,  including 
docimients  sent  by  overnight  mail  (other 
than  United  States  Postal  Service 
(USPS)  Express  Mail  and  Priority  Mail), 
must  be  addressed  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD, 
20743.  This  location  will  be  open  8  a.m. 
to  5:30  p.m.  The  USPS  first-class  mail. 
Express  Mail,  and  Priority  Mail  should 
continue  to  be  addressed  to  the 
Commission's  headquarters  at  445  12th 
Street  SW.,  Washington,  DC  20554.  The 
USPS  mail  addressed  to  the 
Commission's  headquarters  actually 
goes  to  our  Capitol  Heights  facility  for 
screening  prior  to  delivery  at  the 
Commission. 


If  you  are  sending  this  type  of  document  or  using  this  delivery  method- 


It  should  be  addressed  for  delivery  to— 


Hand-delivered  or  messenger-delivered  paper  filings  for  the  Commissions  Secretary  236  Massachusetts  Avenue,  NE.,  Suite   110 

Other  messenger-delivered  documents,  including  documents  sent  by  ovemight  mail  (other  than    -— ''""^•°"'  °^  ^-°°^  '^-^  ""•  *°  ^  ^'^  > 

United  States  Postal  Service  Express  Mail  and  Priority  Mail). 
United  States  Postal  Service  first-class  nfiail,  Express  Mail,  and  Priority  Mail 


9300  East  Hampton  Drive,  Capitol  Heights,  MD 

20743  (8  a.m.  to  5:30  p.m.) 
445  12th  Street  SW..  Washington,  DC  20554 


All  filings  must  be  sent  to  the 
Commission's  Secretary:  Marlene  H. 
Dortch,  Office  of  the  Secretary,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Suite  TW-A325, 
Washington,  DC,  20554. 

26.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette  to  Sheryl  Todd, 
Telecoipmunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Room  5-B540, 
Washington,  DC  20554.  Such  a 
submission  should  be  on  a  3.5  inch 
diskette  formatted  in  an  IBM  compatible 
format  using  Microsoft  Word  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  commenter's  name, 
proceeding  (including  the  docket 
number,  in  this  case,  WC  Docket  No. 
03-109),  type  of  pleading  (comment  or 
reply  comment),  date  of  submission, 
and  the  name  of  the  electronic  file  on 


the  diskette.  The  label  should  also 
include  the  following  phrase  "Disk 
Copy— Not  an  Original."  Each  diskette 
should  contain  only  one  party's 
pleading,  preferably  in  a  single 
electronic  file.  In  addition,  commenters 
must  send  diskette  copies  to  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554. 

27.  Regardless  of  whether  parties 
choose  to  file  electronically  or  by  paper, 
parties  should  also  file  one  copy  of  any 
documents  filed  in  this  docket  with  the 
Commission's  copy  contractor,  Qualex 
International,  Inc.,  Portals  II,  445  12th 
Street  S W. ,  Room  CY-B402 ,     • 
Washington,  DC,  20554.  Conmients  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hoiu-s  in  the  FCC  Reference 
Center,  Ropm  CY-A257,  445  12th  Street 
SW.,  Washington,  DC,  20554.  In 
addition,  the  full  text  of  this  document 
is  available  for  public  inspection  and 
copying  during  regular  business  hours 


at  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  This  document  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC, 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.com. 

28.  Comments  and  reply  comments 
must  include  a  short  and  concise 
summary  of  the  substantive  arguments 
raised  in  the  pleading.  Comments  and 
reply  comments  must  also  comply  with 
section  1.49  and  all  other  applicable 
sections  of  the  Commission's  rules.  We 
direct  all  interested  parties  to  include 
the  name  of  the  filing  party  and  the  date 
of  the  filing  on  each  page  of  their 
comments  and  reply  comments.  All 
parties  are  encouraged  to  utilize  a  table 
of  contents,  regardless  of  the  length  of 
their  submission.  We  also  strongly 
encourage  parties  to  track  the 
organization  set  forth  in  the  NPRM  in 
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order  to  facilitate  our  internal  review 
process. 

E.  Further  Information 

29.  To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Bureau  at  202- 
418-0531  (voice),  202-418-7365  (tty). 

30.  For  further  information,  contact 
Shannon  L.ipp  at  (202)  418-7400  or 
Diane  Law  Hsu  at  (202)  418-7400  in  the 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  BuEeau. 

.ini  Ordering  Clauses 

31.  Pursuant  to  the  authority 
contained  in  sections  4(i),  4(j),  201-205, 
214,  254,  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  this  Notice  of  Proposed 
Rulemaking  is  adopted. 

32.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements.  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary'. 

|FR  Doc.  03-18056  Filed  7-16-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  90 

,[WT  Docket  No.  99-87;  RM-9332;  FCC  03- 
341 

Implementation  of  Sections  309(j)  and 
337  of  the  Communications  Act  of  1934 
as  Amended  and  Promotion  of 
Spectrum  Efficient  Technologies  on 
Certain  Part  90  Frequencies 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  nde. 

SUMMARY:  In  this  document  the  Federal 
Communications  Commission  (FCC) 
provides  public  notice  that  it  is 
considering  adopting  new  rules  related 
to  promoting  spectrum  efficiency  for 
private  land  mobile  radio  services 
(PLMRS),  and  is  seeking  public 
comment.  The  FCC  seeks  comment  on 


whether  existing  equipment 
certification  requirements  are  sufficient 
to  promote  migration  to  one  voice  path 
per  6.25  kHz  bandwidth  or  equivalent 
technology,  or  whether  migration  to 
6.25  kHz  bandwidth  or  equivalent 
technology  should  be  mandatory.  The 
FCC  seeks  comment  on  its  tentative 
conclusion  that  in  order  to  facilitate 
migration  to  6.25  kHz  technology,  it 
should  take  regulatory  actions  similar  to 
the  ones  it  has  taken  to  facilitate  the 
migration  to  12.5  kHz  technology.  The 
FCC  also  seeks  commenfon  the  date(s) 
by  which  licensees  would  be  required  to 
migrate  to  6.25  kHz  technology  and  to 
have  taken  any  other  related  compliance 
actions,  in  the  event  a  new  requirement 
were  adopted  mandating  migration  to 
6.25  kHz.  The  FCC  seeks  public     ' 
comment  in  an  effort  to  fully 
understand  the  issues  associated  with  a 
migration  to  6.25  kHz  technology  and, 
within  the  same  context,  to  fully 
understand  what,  if  anything  can  be 
learned  from  its  experience  of 
establishing  regulatory  requirements  to 
secure  migration  to  12.5  kHz 
technology.  The  FCC  intends  to  develop 
a  comprehensive  record  on  issues  and 
concerns  surrounding  migration  to  6.25 
kHz  technology. 
DATES:  Comments  on  or  before 
September  15,  2003,  and  reply 
conunents  on  or  before  October  15, 
2003. 

ADDRESSES:  Federal  Communications 
Commission  445  12th  Street,  SW., 
Washington,  DC  20554,  See 
SUPPLEMENTARY  INFORMATION  for  fifing 
instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Franklin,  Esq.  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission, 
Washington,  DC  20554,  at  (202)  418- 
0680,  TTY  (202)  418-7233,  or  via  e-mail 
at  kfrankli@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  FCC's  FNPRM,  FCC 
03-34.  adopted  on  February  25,  2003, 
and  released  on  February  12,  2003.  The 
full  text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hoiu-s  in  the  FCC  Reference 
Center,  445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the  FCC's 
copy  contractor,  Qualex  International, 
445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554.  The  full  text 
may  also  be  downloaded  at:  http:// 
yvww.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Jenifer  Simpson  at  (202)  418- 
0008,  TTY  (202)  418-2555. 


1.  Earfier  in  the  same  docket,  the  FCC, 
sought  comments  on,  inter  alia,  certain 
proposals  to  promote  new  spectrum- 
efficient  technology.  This  FNPRM  seeks 
comment  on  additional  issues  related  to 
promoting  spectrum  efficiency  for  the 
PLMRS.  Li  addition,  the  FNPRM  seeks 
comment  on  whether  the  equipment 
certification  provision  in  the  current 
rules  is  sufficient  to  promote  migration 
to  one  voice  path  per  6.25  kHz 
bandwidth  or  equivalent  technology,  or 
whether  migration  to  6.25  kHz 
bandwidth  or  equivalent  technology 
should  be  mandatory. 

Procedural  Matters 

A.  Regulatory  Flexibility  Act  Analyses 

2.  As  required  by  the  Regulatorv 
Flexibility  Act  (RFA),  see  5  U.S.C.  604, 
the  FCC  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
concerning  the  impact  of  the  policies 
and  rules  addressed  by  the  FNRRM.  The 
Initial  Regulatory  Flexibility  Analysis  is 
set  forth  further.  The  FCC's  Consumer 
Information  Biu-eau,  Reference 
Information  Center,  will  send  a  copy  of 
the  FNPRM,  including  the  Initial 
Regulatory  Flexibility  Act  Analyses,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

B.  Paperwork  Reduction  Act  of  1 995 
Analysis 

3.  This  document  does  not  contain 
any  new  or  modified  information 
collection.  Therefore,  it  is  not  subject  to 
the  requirements  for  a  paperwork 
reduction  analysis,  and  we  have  not 
performed  one. 

C.  Filing  Procedures 

4.  Piusuant  to  sections  1.415  and 
1.419  of  the  FCC's  rules,  47  CFR  1.415. 
1.419,  interested  parties  may  file 
comments  on  or  before  September  15, 
2003,  and  reply  comments  on  or  before 
October  15,  2003.  Comments  may  be 
filed  using  the  FCC's  Electronic 
Comment  Filing  System  ("ECFS")  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Documents  in  Rulemaking 
Proceedings.  13  FCC  Red  11322, 11326 
(1998). 

5.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.goWe-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
conunenters  should  include  their  full 
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name,  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  obtain  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

6.  Parties  choosing  to  file  oy  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  participants  want  each 
Commissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  plus 
nine  copies  must  be  filed.  All  filings 
must  be  sent  to  the  FCC's  Secretary, 
Marlene  H.  Dortch.  Office  of  the 
Secretary,  Federal  Communications 
Commission,  The  Portals,  445  12th 
Street,  SW..  Room  TW-A325, 
Washington,  DC  20554.  In  addition, 
courtesy  copies  should  be  delivered  to 
Karen  Franklin,  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  #4-C405, 
Washington,  DC  20554.  , 

7.  All  relevant  and  timely  comments 
will  be  considered  by  the  FCC  before 
final  action  is  taken  in  this  proceeding. 
Comments  and  reply  comments  will  be 
available  for  public  inspection  and 
duplication  during  regular  business 
hours  in  the  FCC  Reference  Information 
Center,  Room  CY-A257,  445  12th  Street, 
SW.,  Washington,  DC  20554.  Copies 
also  may  be  obtained  fi-om  Qualex 
International.,  445  12th  Street,  SW., 
Room  CY-B400,  Washington,  DC  20554, 
(202) 863-2893. 

Initial  Regulatory  Flexibility  Analysis 

8.  As  required  by  the  Regulatory 
Flexibility  Act  ("RFA"),  the  FCC  has 
prepared  this  present  Initial  Regulatory 
Flexibility  Analysis  ("IRFA")  of  the 
possible  significant  economic  impact  on 
small  entities  by  the  policies  and  rules 
proposed  in  the  FNPRM.  Written  public 
comments  are  requested  on  this  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  conmients  provided 
above  in  paras.  30-33,  supra.  The  FCC 
will  send  a  copy  of  the  FNPRM. 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA").  In 
addition,  the  FNPRM  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

A.  Need  for,  and  Objectives  of  the 
Proposed  Rules 

9.  The  purpose  of  this  FNPRM  is  to 
determine  whether  it  would  be  in  the 


public  interest,  convenience,  and 
necessity  to  amend  our  rules  governing 
PLMR  licensees  in  the  150-174  MHz 
and  421-512  MHz  bands  in  order  to 
expedite  the  transition  to  6.25  kHz 
narrowband  technology.  While  the  FCC 
sought  comment  regarding  issues 
associated  with  a  migration  to  12.5  kHz 
technology  earlier  in  this  same  docket, 
the  FCC  did  not  at  that  time  seek 
comment  regarding  issues  associated 
with  a  migration  to  6.25  kHz 
technology. 

B.  Legal  Basis 

10.  Authority  for  issuance  of  this 
FNPRM  is  contained  in  sections  4(i), 
303(r),  and  332(a)(2)  of  the 
Commimications  Act  of  1934,  as 
amended. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

1 1 .  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted.  Under 
the  RFA,  small  entities  may  include 
small  organizations,  small  businesses, 
and  small  governmental  jurisdictions. 
The  RFA  generally  defines  the  term 
"small  business"  as  having  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992.  there  were 
approximately  275,801  small 
organizations. 

12.  The  proposed  rule  amendments 
may  affect  users  of  public  safety  radio 
services  and  private  radio  licensees  that 
are  regulated  under  part  90  of  the  FCC's 
rules,  and  may  also  affect  manufacturers 
of  radio  equipment.  An  analysis  of  the 
number  of  small  entities  affected 
follows. 

13.  Public  Safety  radio  services  and 
Governmental  entities.  Public  safety 
radio  services  include  police,  fire,  local 
govermnents,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services.  The  SBA  rules  contain 
a  definition  for  small  radiotelephone 
(wireless)  companies,  which 
encompasses  business  entities  engaged 
in  radiotelephone  communications 
employing  no  more  that  1,500  persons. 
There  are  a  total  of  approximately 
127,540  licensees  within  these  services. 


Governmental  entities  as  well  as  private 
businesses  comprise  the  licensees  for 
these  services.  The  RFA  also  includes 
small  governmental  entities  as  a  part  of 
the  regulatory  flexibility  analysis. 
"Small  governmental  jurisdiction" 
generally  means  "goverrmients  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts,  with 
a  population  of  less  than  50,000."  As  of 
1992,  there  were  approximately  85,006 
such  jurisdictions  in  the  United  States. 
This  number  includes  38,978  counties, 
cities  and  towns;  of  these,  37,566,  or  96 
percent,  have  populations  of  fewer  than 
50,000.  The  Census  Bureau  estimates 
that  this  ratio  is  approximately  accurate 
for  all  governmental  entities.  Thus,  of 
the  85,006  governmental  entities,  the 
FCC  estimates  that  81,600  (96  percent) 
are  small  entities. 

14.  Estimates  for  PLMR  Licensees. 
Private'land  mobile  radio  systems  serve 
an  essential  role  in  a  vast  range  of 
industrial,  business,  land  transportation, 
and  public  safety  activities.  These 
radios  are  used  by  companies  of  all  sizes 
operating  in  all  U.S.  business  categories. 
Because  of  the  vast  array  of  PLMR  users, 
the  FCC  has  not  developed  a  definition 
of  small  entities  specifically  applicable 
to  PLMR  users,  nor  has  the  SBA 
developed  any  such  definition.  The  SBA 
rules  do.  however,  contain  a  definition 
for  small  radiotelephone  (wireless) 
companies.  Included  in  this  definition 
are  business  entities  engaged  in 
radiotelephone  communications 
employing  no  more  that  1.500  persons. 
Entities  engaged  in  telegraph  and  other 
message  communications  with  no  more 
than  $5  million  in  annual  receipts  also 
qualify  as  small  business  concerns. 
According  to  the  Bureau  of  the  Census, 
only  twelve  radiotelephone  firms  of  a 
total  of  1.178  such  firms  which  operated 
during  1992  had  1.000  or  more 
employees.  For  the  purpose  of 
determining  whether  a  licensee  is  a 
small  business  as  defined  by  the  SBA. 
each  licensee  would  need  to  be 
evaluated  within  its  own  business  area. 
The  FCC's  fiscal  year  1994  annual  report 
indicates  that,  at  the  end  of  fiscal  year 
1994,  there  were  1.101,711  licensees 
operating  12,882,623  transmitters  in  the 
PLMR  bands  below  512  MHz. 

15.  Equipment  Manufacturers.  The 
FCC  anticipates  that  at  least  six  radio 
equipment  manufacturers  will  be 
affected  by  our  decisions  in  this 
proceeding.  According  to  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  communications 
equipment  manufacturer  must  have  75Q 
or  fewer  employees  in  order  to  qualify 
as  a  small  business  concern.  Census 
Bureau  data  indicate  that  there  are  858 
U.S.  firms  that  manufacture  radio  and 
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television  broadcasting  and 
conuniinications  equipment,  and  that 
778  of  these  firms  have  fewer  than  750 
employees  and  would  therefore  be 
classified  as  small  entities. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

16.  Possible  requirements  under 
consideration  in  this  FNPRM  would 
impose  use  of  new  narrowband 
technology  at  least  one  voice  path  per 
6.25  kHz  of  spectrum  by  a  date  certain. 
Assuming  the  rules  adopted  earlier  in 
the  same  docket  in  another  context  are 
a  good  model  for  the  transition  to  6.25 
kHz  narrowband  technology  (which 
assumption  has  yet  to  be  established), 
the  FCC  might  require  licensees  to 
convert  to  6.25  kHz  operation  by  a  date 
certain;  and/or  establish  dates  after 
which  equipment  capable  of  operating 
at  a  higher  bandwidth  could  no  longer 
be  certified,  manufactured  or  imported; 
or  freeze  the  filing  of  new  applications 
for  12.5  kHz  operation.  These  steps  may 
be  necessary  to  facilitate  efficient 
management  and  use  of  spectrum. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

17.  The  RF A  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule  or  any  part  thereof 
for  smadl  entities. 

18.  The  objective  in  the  Reforming 
proceeding  was  to  provide  a  means  to 
transition  licensees  to  6.25  kHz 
technology,  see  para.  27,  supra. 
Migration  to  12.5  kHz  technology  was 
viewed  as  a  stepping  stone  to  operation 
at  6.25  kHz  technology,  see  id.  However, 
requiring  the  use  of  6.25  kHz  technology 
by  a  date  certain  could  have  an  impact 
some  small' entities  by  requiring  them  to 
upgrade  their  communications  systems 
before  they  would  otherwise  do  so.  An 
alternative  would  be  to  maintain  the 
current  rules,  which  are  intended  to 
foster  migration  to  narrowband 
technology  by  way  of  progressively 
more  stringent  type  certification 
requirements.  The  FCC  issues  this 
FNPRM  in  order  to  consider  whether  a 


change  in  its  rules  would  benefit  small 
entities  and  other  PLMR  licensees. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

19.  None. 
Ordering  Clauses 

20.  Accordingly,  pursuant  to  sections 
1,  2,  4(i),  5(c),  7(a),  11(b),  301,  302,  303, 
307,  308,  309(j)  ,  310,  312a,  316,  319, 
323, 324, 332, 333, 336,  337,  and  351  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152, 154(i), 
155(c),  157(a),  161(b),  301,  302,  303, 
307,  308,  309(j),  310,  312a,  316,  319. 
323,  324,  332,  333,  336,  337,  and  351, 
the  Balanced  Budget  Act  of  1997,  Public 
Law  Number  105-33,  Title  III,  111  Stat. 
251  (1997),  and  §§  1.421  and  1.425  of 
the  FCC's  rules.  47  CFR  1.421  and  1.425, 
it  is  ordered  that  the  Second  Further 
Notice  of  Proposed  Rule  Making  is 
hereby  adopted. 

21.  It  is  furthered  ordered  that  notice 
is  hereby  given  of  the  proposed 
regulatory  changes  contained  in  the 
Second  Further  Notice  of  Proposed  Rule 
Making,  and  that  comment  is  sought  on 
these  proposals. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, . 

Secretary. 

(FR  Doc.  03-18055  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  390  and  391 
[Docket  No.  FMCSA-97-2277] 
RIN2126-AA17 

Safety  Performance  History  of  New 
Drivers 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM);  request 
for  comments. 

SUMMARY:  In  March  1996,  the  Federal 
Motor  Carrier  Safety  Administration's 
predecessor,  the  Federal  Highway 
Administration  (FHWA),  published  a 
notice  of  proposed  rulemaking  (NPRM) 
specifying  what  minimum  safety 
performance  history  information  new  or 
prospective  employers  would  be 
required  to  seek  concerning  commercial 
motor  vehicle  (CMV)  drivers  and  from 
where  that  information  should  be 
obtained.  This  SNPRM:  Addresses 


issues  raised  in  response  to  the  NPRM, 
including  small  business  burden,  and 
incorporates  new  requirements  of 
limitation  on  liability  and  driver  privacy 
protections  imposed  by  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21). 
DATES:  FMCSA  must  receive  your 
comments  by  September  2,  2003. 
ADDRESSES:  You  may  submit  comments 
to  DOT  DMS  Docket  Number  FMCSA- 
97-2277  by  any  of  the  following 
methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  oh  the  DOT  electronic  docket 
site. 

•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401  .Washington,  DC  20590- 
0001. 

•  Hand  Delivery:  Room  PL— 401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  subheading  at  the 
beginning  of  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 
Note  that  all  comments  received  will  be 
posted  without  change  to  http':// 
dms.dot.gov  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  under  Regulatory 
Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http://         , 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Goettee,  (202)  366-4097,  FMCSA, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation:  The  DMS  is 
available  24  hours  each  day,  365  days' 
each  year.  You  can  get  electronic 
submission  and  retrieval  help 
guidelines  under  the  "help"  section  of 
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the  DMS  web  site.  If  you  want  us  to 
notify  you  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Background 
Summary  of  NPRM 
Discussion  of  Comments  to  the  NfPRM 
Summary  of  the  SNPRM 
Impacts  of  Other  Related  Rulemakings 
Rulemaking  Analyses  and  Notices 
Regulatory  Evaluation:  Summary  of  Benefits 
and  Costs 

Background  and  Summary 

Costs 

Benefits 

Background 

Section  391.23  of  Title  49  of  the  Code 
of  Federal  Regulations  (CFR), 
Investigations  and  Inquiries,  sets  forth  a 
motor  carrier's  responsibility  to  check 
the  driving  record  and  investigate  the 
employment  history  of  a  new  driver. 
The  section  directs  the  motor  carrier  to 
investigate  information  about  the 
employment  history  from  a  driver's 
previous  employers  during  the  last  three 
years.  It  does  not  specify  what  type  of 
information  must  be  investigated.  The 
driver's  driving  records  are  to  be 
obtained  from  each  State  in  which  the 
driver  held  a  motor  vehicle  operator's 
license  or  permit  diuing  the  preceding 
three  years.  These  inquiries  and 
investigations  must  be  completed 
within  30  days  of  hiring  the  new 
employee.  Currently,  there  is  no 
specification  of  what  information  must 
be  investigated,  or  a  requirement  for  a 
current  or  previous  employer  to  respond 
to  such  investigations.  Consequently, 
many  former  employers  refuse  to 
respond  to  employment  investigations, 
while  others — for  fear  of  litigation— 
merely  verify  that  the  driver  worked  for 
the  carrier  and  provide  the  driver's 
dates  of  employment. 

The  Hazardous  Materials 
Transportation  Authorization  Act  of 
1994  was  signed  into  law  on  August  26, 
1994  {Pub.  L.  103-311, 108  Stat.  1677) 
(HazMat  Act),  partly  codified  at  49 
U.S.C.  5101-5127.  Section  114  of  the 
HazMat  Act  directed  the  Secretary  of 
Transportation  to  amend  §  391.23  to 
specify  minimum  safety  information  to 
be  investigated  from  previous  employers 
when  performing  employment  record 
investigations  on  driver  candidates  and 
newly  hired  drivers.  A  copy  of  section 
114  of  the  HazMat  Act  is  included  in  the 
docket  as  document  37.  Section  114 
specified  that  a  motor  carrier  must 
investigate  a  driver's  3-year  accident 
record,  and  drug  and  alcohol  history, 
from  employers  the  driver  worked  for 


within  the  previous  three  years.  Current 
or  previous  employers  must  be  required 
to  respond  to  the  investigating  employer 
within  thirty  days  of  receiving  the 
investigation  request. 

The  agency  published  the  NPRM  for 
implementing  regulations  in  the  Federal 
Register  on  March  14,  1996  (61  FR 
10548).  A  copy  of  the  NPRM  is  in 
docket  FMCSA-1997-2277. 

Summary  of  NPRM 

The  March  14, 1996,  NPRM  proposed 
changes  to  49  CFR  part  391 
(Qualification  of  Drivers),  with 
proposed  conforming  amendments  to 
parts  382  (Controlled  Substances  and 
Alcohol  Use  and  Testing),  383 
(Commercial  Driver's  License 
Standards;  Requirements  and  Penalties), 
and  390  (Federal  Motor  Carrier  Safety 
Regulations;  General).  The  agency 
proposed  imder  §  391.23  that  motor 
carriers  investigate  the  following 
minimum  safety  information  from  the 
previous  3-year  period  from  all 
employers  who  employed  the  driver 
during  that  time:  (1)  Hours-of-service 
violations  that  resulted  in  an  out-of- 
service  order,  (2)  accidents  as  defined 
under  §  390.5,  (3)  failure  to  undertake  or 
complete  a  rehabilitation  program 
recommended  by  a  substances  abuse 
professional  (SAP)  imder  §  382.605,  and 
(4)  any  "misuse"  of  alcohol  or  use  of  a 
controlled  substance  by  the  driver  after 
he/she  had  completed  a  §  382.605  SAP 
referral.  The  existing  §  391.23(b) 
requirement  to  obtain  a  driver's  driving 
record(s)  from  the  State(s)  would  be 
retained.  To  harmonize  §  391.23(e)  with 
then  current  drug  and  alcohol 
regulations  under  §  382.413,  the  agency 
also  proposed  the  motor  carrier  obtain 
the  (friver's  written  authorization  to 
investigate  the  required  drug  and 
alcohol  information. 

Current  and  former  employers  would 
be  required  to  respond  to  an 
investigating  employer  within  30  days 
of  receiving  an  investigation  request. 
The  investigating  motor  carrier  would 
have  to  afford  the  driver  a  reasonable 
opportunity  to  review  and  comment  on 
any  information  obtained  during  the 
employment  investigation,  and  would 
have  to  inform  the  driver  of  this  right  at 
the  time  of  application  for  employment. 
Conforming  changes  were  also  proposed 
to  §§  383.35(f)  and  391.21(d)  to  reinforce 
the  driver  notification  requirement. 

Further,  the  agency  proposed  under 
§  390.15  to  change  the  required 
retention  period  for  the  accident  register 
maintained  by  motor  carriers  from  one 
year  to  three  years,  and  to  begin 
requiring  motor  carriers  to  provide 
information  fi^m  the  accident  register  in 
response  to  all  prospective  employer 


investigations  pursuant  to  §  391.23. 
These  provisions  would  facilitate  the 
proposal  requiring  investigation  of 
accident  information  by  prospective 
employers  by  expanding  a  source  of 
accident  data  that  was  already  being 
collected  and  maintained  by  motor 
carriers  for  other  purposes. 

When  the  NPRM  was  published  in 
1996,  the  agency  drug  and  alcohol 
regulations  codified  at  49  CFR  part  382 
required  employers  to  investigate:  (1) 
Alcohol  tests  with  a  result  of  0.04  or 
greater  alcohol  concentration,  (2) 
verified  positive  controlled  substances 
test  results,  and  (3)  refusals  to  be  tested. 
Section  382.413(a)(2)  allowed  a 
previous  employer  to  pass  along  drug 
and  alcohol  test  information  received 
from  other  previous  employers  (as  long 
as  the  information  covered  actions 
occurring  within  the  previous  two-year 
period).  Under  §  382.413(b),  if  an 
employer  found  that  it  was  not  feasible 
to  obtain  the  drug  and  alcohol 
information  prior  to  the  first  time  a 
driver  performed  a  safety-sensitive 
function  for  the  employer,  that 
employer  could  continue  to  use  the 
driver  in  a  safety  sensitive  function  for 
up  to  14  calendar  days.  After  that  time 
period,  the  employer  could  not  use  the 
driver  in  a  safety-sensitive  function 
unless  the  requisite  information  was 
obtained,  or  the  employer  had  made  a 
good  faith  effort  to  obtain  it. 

In  its  1996  NPRM,  the  agency  also 
proposed  numerous  conforming 
amendments  to  expand  the  type  of  drug 
and  alcohol  information  that  should  be 
sought  under  §  382.413(a).  Employers 
would  be  required  to  investigate 
whether,  in  the  past  3  years,  a  driver 
had:  (1)  Violated  the  prohibitions  in 
subpart  B  of  part  382,  or  the  alcohol  or 
controlled  substances  rules  of  other 
DOT  agencies;  and  (2)  failed  to 
undertake  or  complete  a  SAP's 
rehabilitation  referral  piu-suant  to 
§  382.605,  or  the  alcohol  or  controlled 
substances  rules  of  another  DOT  agency. 
Beyond  incorporating  the  HazMat  Act 
requirements  into  part  382,  the 
violations  enumerated  in  §  382.413 
would  also  have  been  included  in  the 
alcohol  and  controlled  substances 
regulations  of  "all  DOT  agencies."  At 
that  time,  FHWA  believed  that  some 
drivers  might  apply  for  positions  that 
require  driving  a  CMV  after  having 
violated  the  alcohol  or  drug  use 
prohibitions  of  another  DOT  agency. 
Therefore,  the  agency  included  a 
requirement  for  an  employer  to 
investigate  information  from  all  past 
employers  for  which  a  driver  had    ' 
worked  in  a  position  covered  by  the 
alcohol  and/or  drug  prohibitions  and 
testing  requirements  of  another  DOT 
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agency.  That  could  have  helped  to 
ensure  that  persons  applying  for 
positions  that  require  operating  a  CMV 
would  have  all  of  their  relevant  records 
of  violations  investigated.  It  would  also 
have  ensured  that  a  SAP  evaluated 
persons  who  test  positive,  and  that 
violators  completed  a  recommended 
rehabilitation  program  before  returning 
to  perform  safety-sensitive  functions. 
The  §  382.413(a)(2)  requirement  to 
pass  along  drug  and  alcohol  information 
received  from  other  previous  employers 
when  responding  to  an  employer's 
investigation  under  §  382.413  was 
subsequently  incorporated  into  the 
FMCSRs  as  a  technical  amendment  in  a 
final  rule  published  in  the  Federal 
Register  on  March  8, 1996,  (61  PR 
9546).  However,  because  §  382.413(a)(2) 
constituted  a  substantive  change  which 
should  be  subject  to  public  notice  and 
comment  before  becoming  a  final  rule, 
the  agency  also  included  it  in  the  March 
14,  1996  NPRM. 

In  a  related  change  proposed  under 
§  382.405,  disclosure  of  the  information 
pursuant  to  §  382.413(a)  would  have 
required  the  driver's  written 
authorization,  and  responding 
employers  would  have  been  required  to 
reply  within  30  days  of  receiving  the 
investigation  request. 

Under  proposed  §  382.413(b),  the 
agency  would  have  extended  the  time 
pedod  allowed  to  use  a  driver  in  a 
safety-sensitive  function  without  having 
received  the  requisite  drug  and  alcohol 
information  from  14  days  to  30  days. 
After  30  days,  the  employer  would  have 
been  prohibited  from  continuing  to  use 
the  driver  to  perform  safety  sensitive 
functions  without  having  received,  or 
having  documented  a  good  faith  effort  to 
obtain,  the  driver's  drug  and  alcohol 
history. 

Discussion  of  Comments  to  the  NPRM 

SifiaU  Business  Administration 
Cdncems 

The  Small  Business  Administration 
(SBA)  believes  that  a  substantial  number 
of  small  entities  would  be  economically 
impacted  by  the  NPRM,  and  offered 
recommendations  for  minimizing  such 
impacts.  In  particular,  the  SBA 
recommended  FMCSA  give  more 
attention  to  the  intent  of  the  HazMat  Act 
requirements  relative  to  the  Regulatory 
Flexibility  Act  certification  regarding 
impacts  on  small  entities,  and 
specifically  include  estimates  of  the 
niunber  and  size  of  entities  and  the 
estimated  costs  they  would  incur.  The 
SBA  also  requested  that  more  extensive 
information  be  included  about  the 
estimated  paperwork  burden. 


FMCSA  Response:  The  FMCSA  agrees 
that  more  extensive  attention  to 
regulatory  flexibility  is  appropriate,  and 
has  included  a  more  detailed  Regulatory 
Flexibility  Act  analysis  as  part  of  this 
SNPRM.  The  agency  has  also  prepared 
an  initial  regulatory  evaluation  and 
placed  a  copy  of  the  regulatory 
evaluation  in  the  docket  for  this 
rulemaking  as  document  number  38.  A 
summary  of  the  regulatory  evaluation  is 
provided  in  this  SNPRM  under  the 
section  entitled  "Regulatory  Evaluation: 
Summary  of  Benefits  and  Costs." 
FMCSA  addresses  SBA 
recommendations  for  major  issues 
under  the  following  topical  discussions. 

Employer  Liability  and  Driver  Rights 

Many  comments  to  the  NPRM 
concerned  issues  of  (1)  employer 
liability  for  using  investigative  driver 
history  background  information  in  the 
hiring  decision,  (2)  employer  liability 
for  furnishing  the  driver  history 
background  performance  records,  and 
(3)  drivers'  rights  to  review  and 
comment  on  the  accuracy  this  safety 
performance  information  and  to 
processes  for  drivers  to  seek  revision  or 
provision  for  rebuttal.  Seventeen 
commenters  addressed  the  employer 
liability  issues.  Eighteen  addressed  the 
drivers'  rights  issue.. 

The  American  Trucking  Associations 
(ATA)  wrote: 

"The  potential  liability  arising  from 
providing  information  about  a  former 
employee  to  a  prospective  employer 
continues  to  be  a  matter  of  the  greatest 
concern  to  motor  carriers.  It  has  been  a  major 
factor  inhibiting  the  effectiveness  of  the 
present  provisions  of  §  391.23(c)  for  the  past 
quarter-century.  The  general  view,  based  on 
experience,  is  that  a  mere  requirement  for 
notification  to  drivers  set  forth  in  proposed 
§383.35(0  and  391.21(d),  or  as  currently 
required  in  §  391.21,  is  totally  inadequate. 
We  are  also  concerned  with  the  present 
provisions  and  proposed  amendments  to 
§382.413  because  a  driver-applicant  is  not 
specifically  advised  of  the  regulatory 
requirements  that  the  prospective  employer 
obtain  the  information  and  the  obligation  of 
the  previous  employer  to  provide  it.  *   *   * 
Even  if  the  carrier  successfully  defends  its 
action  in  providing  factual  information  to  the 
prospective  employer,  it  will  have  almost 
surely  been  put  to  considerable  needless 
expense  to  defend  itself." 

A  few  commenters  feared  that 
providing  the  driver  with  full  access  to 
information  received  during  the 
employment  history  investigation,  and 
not  just  that  proposed  in  the  NPRM 
under  §  391.23(c)(1),  would  increase  the 
threat  of  litigation  for  employers, 
particularly  if  that  information  was  the 
basis  for  denying  the  driver 
employment.. 


Several  commenters  proposed  various 
remedies.  The  Regular  Common  Carrier 
Conference  (RCCC)  and  Interstate 
Truckload  Carriers  Conference  (ITCC) 
suggested  the  proposed  driver's  written 
release  required  for  alcohol  and 
controlled  substances  information  under 
§  391.23(c)(l)(iii)  and  (iv)  be  required 
for  all  investigative  information  imder 
§  391.23(c)(1).  The  RCCC  beUeves  this 
modification  would  greatly  reduce  the 
potential  liability  for  unlawfully 
disclosing  investigative  information, 
and  ensure  that  drivers  know 
beforehand  their  safety  performance 
records  will  be  investigated  from  prior 
employers. 

In  supplemental  comments  to  the 
docket,  the  ITCC  noted  that  legislative 
relief  was  their  preferred  option  for 
dealing  with  employer  liability  issues. 
The  rrCC  further  believes  the  driver's 
signed  release  would  provide  an 
appropriate  measure  of  protection  for 
employers  named  as  defendants  in 
employment  litigation.  It  pointed  out 
that  many  employers  have  already 
incorporated  some  sort  of  release 
language  into  the  printed  employment 
application.  Drivers  subscribe  to  the 
release  when  signing  the  application. 

The  ITCC  further  proposed  that  the 
agency  incorporate  language  into  the 
final  rule  stating  that  the  act  of  applying 
for  employment  denotes  a  driver's 
implied  consent  to  the  release  of  all 
information  that  carriers  are  required  to 
obtain  to  make  a  considered 
employment  decision.  The  inclusion  of 
such  "implied  consent"  language  could 
be  especially  useful  in  satisfying  the 
concerns  of  carriers  accepting 
applications  using  non-written  means, 
such  as  drivers  calling  800  numbers 
provided  by  the  carrier  for  recruiting  - 
new  drivers.  The  ATA  and  DAC 
Services,  Inc.  also  recommended 
including  implied  consent  language  in 
the  final  rule.  The  United  Motorcoach 
Association  (UMA)  supports  employer 
protection  for  releasing  driver 
investigative  information  by  adding  a 
"hold  harmless"  clause  to  the  final  rule. 

In  the  March  14,  1996,  NPRM  the 
agency  requested  specific  comments  on 
whether  to  define  a  "reasonable 
opportunity"  for  a  driver  to  review  and 
comment  on  safety  performance  records 
and  whether  this  driver  right  should 
have  time  restrictions. 

The  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  urged  the  agency  to 
define  "reasonable  opportunity"  rather 
than  leave  implementation  of  this 
proposal  to  the  motor  carrier  industry. 

Pmnacle  Transport  Services 
(Pirmacle)  encouraged  the  agency  to 
entirely  eliminate  die  proposed  right  for 
the  driver  to  review  the  fiimished 
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information,  as  well  as  the 
corresponding  stipulation  under  the 
proposed  §  383.35(f)  and  §  391.21(d) 
that  employers  notify  driver  applicants 
of  this  right.  Pinnacle  believed  that 
"(u)iltil  the  Department  of  Labor  makes 
this  suggestion  generally  applicable  to 
all  employers,  you  are  unreasonably 
forcing  companies  to  become 
clearinghouses  for  minutiae." 

Some  commenters  suggested  drivers 
be  allowed  to  review  the  furnished 
investigative  information  only  if  they 
made  a  written  request. 

Dart  Transit  Company  and  Fleetline, 
Inc.  recommended  that  only  drivers 
who  have  been  denied  employment  or 
a  contract,  in  whole  or  in  part,  based  on 
the  furnished  safety  performance 
background  information,  be  allowed  to 
review  and  comment.  They  also 
suggested  these  drivers  be  given  up  to 
30  days  after  notification  of  disposition 
of  the  application  to  provide  written 
comments  to  the  investigating  carrier.  In 
addition,  they  suggested  a 
corresponding  requirement  that  the 
prospective  motor  carrier  advise  all 
driver-candidates  of  their  rights  to 
request  an  opportunity  to  review  and 
comment  on  the  background  data  that  is 
received. 
,     Six  commenters  recommended  all 
drivers  be  allowed  to  review  and 
comment  on  only  the  safety  items 
originally  proposed  under 
§  391.23(c)(1).  Contract  Freighters.  Inc. 
suggested  that  only  accident 
information  be  open  to  a  driver's  review 
and  comment. 

Several  commenters  recommended 
specific  time  frames  for  the  driver 
applicant  review  and  comment  period. 
These  range  from  within  3  workdays  to 
10,  30  or  60  days  after  receipt  of 
notification  of  disposition  of  the 
application,  commencement  of  the 
application  process,  or  receipt  of  the 
investigation  reports  from  the 
responding  employer. 

The  United  Motorcoach  Association 
(UMA)  proposed  requiring  employers  to 
complete  an  employment  record  within 
48  hours  of  an  employee  leaving,  unless 
hindered  by  extenuating  circumstances 
or  authorized  by  a  mutually  agreed 
upon  extension  of  that  period.  That 
employment  record  would  be  the  one 
transmitted  to  subsequent  employers 
investigating  a  prospective  driver.  The 
UMA  also  proposed  drivers  be  granted 
the  right  to  add  brief  personal  and 
enlightening  comments  to  the  previous 
employer's  report  and  that  the 
combined  record  be  forwarded  to 
investigating  employers  upon  request. 

The  IntemationalBrotherhood  of 
Teamsters  proposed  a  similar 
requirement,  but  favored  allowing  the 


employer  10  days  in  which  to  provide 
separated  employees  with  his  or  her 
complete  employment  record.  The 
employee  would  similarly  be  entitled  to 
file  supplemental  comments. 

FMCSA  Response:  On  June  9,  1998, 
the  President  signed  TEA-21.  Section 
4014  of  the  Act  addresses  this 
rulemaking  by  preempting  State  and 
local  liability  laws  and  regulations,  thus 
limiting  employer  liability  for 
investigating,  furnishing  and  using 
previous  employer  driver  safety 
performance  records  as  part  of  the 
hiring  decision  (i.e.,  the  proposed  driver 
safety  performance  history  information 
enumerated  under  §  391.23(d)  and  (e)  of 
this  SNPRM),  when  carried  out  in 
accordance  with  FMCSA  rules.  A  copy 
of  section  4014  of  TEA-21  is  included 
in  the  docket  as  document  39.  Section 
4014  further  directs  the  FMCSA  to 
amend  the  Safety  Performance  History 
of  New  Drivers  NPRM  to  specify  details 
of  protection  for  driver  privacy, 
including  establishing  procedures 
whereby  drivers  may  review,  correct,  or 
rebut  investigative  information  received 
by  a  prospective  motor  carrier  employer 
from  a  previous  employer.  FMCSA 
believes  these  procedures  replace  the 
phrase  "reasonable  opportunity"  and 
fully  address  the  concerns  expressed 
above  from  AHAS. 

Section  4014(a)  amends  49  U.S.C. 
chapter  5,  by  adding  section  508, 
preempting  the  right  of  anyone  to  bring 
action  against  employers  rightfully 
fulfilling  their  requirement  to 
investigate,  provide  and  use  specified 
previous  employer  driver  safety 
performance  history  of  driver-applicants 
as  part  of  the  hiring  decision. 

After  implementation  of  these  liability 
limitation  provisions  proposed  in  this 
SNPRM,  no  one  would  be  allowed  to 
bring  actions  or  proceedings  against  a 
motor  carrier  requesting,  providing  and 
using  this  information  in  conformance 
with  the  procedures  put  forth  in  this 
SNPRM.  This  limitation  would  only 
apply  if  in  accordance  with  FMCSA 
regulations  the  prospective  employer 
has  conducted  the  required 
investigations  for  driver  safety 
performance  information,  the  previous 
employers  provided  the  required 
information  to  the  investigating  motor 
carrier,  the  previous  employer  is  not 
found  to  have  provided  false 
information,  and  these  processes  were 
carried  out  in  compliance  with  the 
proposed  regulations.  The  proposed 
regulations  would  require  observing  the 
driver's  right  to  review,  correct  or  rebut 
the  previous  employer  furnished 
records,  and  the  requirement  at  49  CFR 
391.23(f)  of  this  SNPRM  to  first  obtain 
the  driver's  written  authorisation  to 


release  his/her  drug  and  alcohol 
information. 

As  a  result  of  the  limitation  on 
liabilify  being  granted.  FMCSA  believes 
the  concerns  of  those  who  wanted  to 
restrict  drivers'  rights  to  review 
previous  employer  investigative  data  to 
only  safety  items  are  fully  addressed. 
FMCSA  believes  the  drivers'  right  to 
review,  comment,  or  rebut  appUes  to  all 
investigative  information  provided  to 
prospective  employers  and  used  as  part 
of  the  hiring  decision  process. 

In  addition,  the  metnod  proposed  in 
this  SNPRM  to  further  provide 
protection  for  driver  privacy  for  drug 
and  alcohol  information  is  modeled  on 
that  already  operational  in  the  DOT      ^ 
drug  and  alcohol  regulations  under  49  • 
CFR  part  40.  which  meet  the  intent  of 
section  114  of  the  HazMat  Act. 
Although  results  of  DOT-mandated  drug 
and  alcohol  tests  were  determined  not 
to  be  medical  records,  DOT  policy  treats 
the  release  of  such  results  similar  to  the 
release  of  medical  records. 

Thus,  the  applicant  would  continue  to 
be  required  to  sign  a  written 
authorization  for  the  specific  employer 
(or  agent)  to  provide  investigative 
information  about  the  applicant's  drug 
and  alcohol  history  to  the  prospective 
employer  specified  on  the  authorization. 
Any  use  of  the  information  by  the 
prospective  employer  for  other  than 
hiring  purposes,  such  as  release  to 
anyone  not  involved  in  the  hiring 
process,  would  be  permitted  only  in 
accordance  with  the  terms  of  the 
driver's  authorization. 

Various  third  party  consumer 
reporting  agencies  sell  services  to  the 
truck  and  bus  industry  for  obtaining  and 
providing  a  variety  of  information, 
including  inquiries  for  State  driving 
records  and  investigations  for  employer 
history  pertaining  to  CMV  drivers.  A 
similar  function  under  the  DOT 'alcohol 
and  controlled  substance  regulations  is 
referred  to  by  the  term  "Service  Agent." 
Such  agentsr  are  prohibited  by  49  CFR 
40.321  from  releasing  a  driver's  personal 
alcohol  and  controlled  substance 
information  witliout  the  driver's  written 
consent  for  that  specific  release. 

The  DOT  Office  of  the  Secretary. 
Office  of  Drug  and  Alcohol  Policy  and 
Compliance  interprets  the  restriction  on 
releasing  information  to  mean  that  such 
third  party  service  agents  are  prohibited 
from  disclosing  even  that  a  driver's 
alcohol  and  controlled  substance 
information  exists  in  the  service  agent's 
files  without  the  driver's  written 
consent.  The  proposals  in  this  SNPRM 
for  provision  of  alcohol  and  controlled 
substances  information  contain  this 
same  restriction  on  release  of  this 
information  by  previous  employers  or 
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their  agents  operating  under  the  limited 
liability  provisions  contained  in  this 
SNPRM. 

The  method  proposed  in  this  SNPRM 
to  ensure  the  driver's  right  to  review, 
correct,  or  rebut  contains  two  major 
parts.  First,  as  part  of  the  application 
process  prospective  employers  are 
required  to  notify  driver  applicants  in 
writing  of  their  review  rights.  Second, 
the  funiishing  previous  employer  is 
required  to  work  with  the  driver  to 
either  revise  the  report,  or  allow  the 
driver  to  have  his/her  rebuttal  appended 
to  the  carrier  report. 

This  process  is  generally  modeled 
after  provisions  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681  et  seq.)  as 
it  applies  to  motor  carriers  obtaining 
investigative  information  as  part  of  the 
hiring  decision  process.  Prospective 
employers  would  be  authorized  to 
investigate,  and  previous  employers 
would  be  required  to  provide,  non-drug 
and  alcohol  safety  performance  history 
information  without  a  signed 
authorization  from  a  prospective 
employee.  Prospective  employers  would 
be  required  to  provide  the  driver  a  copy 
of  the  information  received  if  the  driver 
submits  a  wrritten  request  to  the  carrier 
to  review  the  information  (electronic  or 
Internet  requests  would  be  acceptable). 

In  the  interest  of  allowing  drivers 
prompt  access  to  the  information  critical 
to  their  hiring,  the  FMCSA  proposes  two 
business  days  for  the  prospective 
employer  to  provide  a  copy  of  the 
investigative  data  received  upon  receipt 
of  a  written  request  from  the  driver  to 
review  the  information.  If  the  driver 
chooses  to  correct  or  add  a  rebuttal  to 
a  previous  employer's  information,  it  is 
proposed  that  the  previous  employer 
have  up  to  thirty  calendar  days  to 
respond  to  the  driver's  request  for  such 
changes  or  incorporation  of  the  rebuttal. 

Comments  are  requested  on  the 
appropriateness  of  the  number  of  days 
proposed  for  employer  responses  in  this 
SNPRM.  For  example,  should  the 
prospective  employer  have  more 
business  days,  such  as  five,  or  10,  to 
provide  the  driver  with  copies  of  the 
investigative  data  received?  Should  the 
previous  employer  be  required  to 
respond  earlier  than  30  calendar  days, 
such  as  10  or  15  business  days,  since  the 
driver  may  not  be  receiving 
compensation  pending  resolution  of 
adverse  information  provided  by  the 
previous  employer? 

The  liability  limitation  protections 
under  49  U.S.C  508(a)  only  apply  to 
motor  carrier  employers  carrying  out 
these  investigations  and  other  parties 
functioning  as  the  agent  for  a  previous 
or  prospective  employer.  Companies 
fuiictioning  as  a  consumer-reporting 


agency  providing  reports  from  their 
repository  of  driver  safety  performance 
information,  rather  than  as  the  agent  for 
a  specific  motor  carrier,  are  not  granted 
the  liability  limitation  proposed  in  this 
SNPRM.  Instead  they  are  subject  to 
protections  specified  in  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681  et  seq.  In 
addition,  the  protections  under  TEA-21 
would  not  apply  to  motor  carriers  found 
to  have  knowingly  provided  false 
information.  The  previous  or  current 
employer's  response  should  be  beised  on 
fact  and  not  opinion  or  hearsay. 

Title  49  U.S.C.  section  508  requires 
that  the  §  391.23(c)  safety  performance 
history  information  be  accessible  only  to 
authorized  persons  involved  in  the 
hiring  decision  process  and  the  motor 
carrier's  insurance  company.  Under 
current  regulations,  motor  carriers 
maintain  information  received  in 
response  to  §  391.23(c)  investigations  in 
the  Driver  Qualification  (DQ)  file,  along 
with  various  other  types  of  information 
required  by  the  FMCSRs.  These  include 
information  related  to  the  §  391.25 
driving  record  aiuiual  review,  and  the 
§  391.41(a)  bi-annual  review  of  a 
driver's  medical  qualifications.  The 
multiple  functions  of  the  DQ  file 
increases  the  potential  that  motor  carrier 
personnel  other  than  those  involved  in 
hiring  decisions  would  repeatedly  have 
access  to  a  driver's  background 
employment  records. 

However,  sections  114(b)(2)  and  (3)  of 
the  HazMat  Act  specify  that  drug  and 
edcohol  information  are  part  of  the 
minimum  safety  performance 
information  to  be  sought  under 
§  391.23(c).  Therefore,  that  information 
is  included  in  the  information  specified 
under  section  4014  of  TEA-21  as  being 
restricted  to  limited  accessibility,  and 
only  used  for  the  hiring  decision. 

DOT  regidated  employers  are  already 
required  by  §40.25(1)  and  §  382.401(a) 
to  maintain  drug  and  alcohol  records 
confidentially  in  a  seciu«  location  with 
controlled  access.  As  a  result,  the 
industry  has  already  developed 
procedures  for  complying  with  the 
recordkeeping  requirements  of  parts  40 
and  382.  It  is  accepted  practice  to 
maintain  drug  and  alcohol  records 
separately  from  the  DQ  file  in  order  for 
the  employer  to  ensure  that  the  data  is 
adequately  secured,  and  access  to  it  is 
controlled  in  compliance  with  parts  40 
and  382  recordkeeping  requirements, 
Those  persons  with  access  to  the  drug 
and  alcohol  records  are  specifically 
designated  and  charged  with  keeping 
the  data  secure,  and  their  access  is 
controlled  to  ensure  this  is  not 
compromised. 

Therefore,  the  established 
recordkeeping  practices  for  drug  and 


alcohol  records  fulfill  the  requirements 
of  section  4014  of  TEA-21  for  all 
previous  employer  investigative 
information.  Accordingly,  this  SNPRM 
proposes  under  §  391.53  to  require  that 
all  investigative  information  received 
from  previous  employers  pursuant  to 
§  391.23(c)  be  kept  in  the  conti-olled, 
access-secured  file.  FMCSA  believes 
that  this  meets  the  accessibility 
requirements  necessary  for  employers 
being  granted  the  limited  liability 
specified  in  section  4014  of  TEA-21. 

Therefore,  this  proposal  would  revise 
§  391.23(c)  to  require  that  investigative 
information  received  be  maintained  as 
specified  at  §  391.53.  Current 
instructions  in  §  391.51(b)(2)  for 
retaining  information  relating  to  the 
§  391.23(c)  investigations  in  the  driver 
qualification  file  would  be  removed. 
"The  restriction  contained  in  49  U.S.C. 
508(b)(1)(C)  that  investigative 
information  received  from  previous         ' 
employers  can  only  be  used  for  the 
hiring  decision  means  the  accident  data 
received  caimot  be  considered  in  the 
annual  reviews  of  the  driver's  driving 
record  required  by  §  391.25. 

Section  4014  of  TEA-21,  codified  at 
49  U.S.C.  508  requires  the  Secretary  to 
develop  regulations  implementing 
liability  limitations  on  motor  carriers 
requesting  and  providing  investigative 
driver  safety  performance  history 
information,  and  that  those  include 
procedures  for  prospective  drivers  to 
review,  conmient  or  rebut  the 
information  provided  to  prospective 
motor  carriers.  This  SNPRM  has 
modeled  driver  rights  to  review, 
comment  or  rebut  driver  safety 
performance  on  those  contained  in  the 
Fair  Credit  Reporting  Act  for 
investigative  information. 

This  SNPRM  provides  notification  at 
§  391.23(i)  of  the  right  of  the  driver  to 
request  access  to  information  provided 
to  the  prospective  motor  carrier 
employer,  and  at  §  391.23(j)  for  the 
driver  and  the  previous  motor  carrier  to 
resolve  any  differences.  FMCSA 
requests  comments  on  the  sufficiency  of 
these  procedures,  and  specific, 
proposed  methods  to  improve  them. 

Hours  of  Service  Violations  Resulting  in 
an  Out-of-Service  Order 

SBA  recommends  FMCSA  eliminate 
its  proposal  that  motor  carriers 
investigate  information  about  a  driver's 
hours-of-service  violations  that  resulted 
in  an  out-of-service  order.  SBA  does  not 
believe  the  agency  has  adequately 
explained  how  the  information  would 
contribute  to  safety!  It  points  out  that 
section  114  of  the  Hazmat  Act  does  not 
require  information  about  a  driver's 
hours-of-service  violations,  and  the 
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FMCSRs  do  not  require  former 
employers  to  record  or  retain  such 
information.  Similarly,  other 
conimenters,  including  J.B.  Hunt  and 
Mobile  Corporation,  saw  little  or  no 
relationship  to  safety  performance. 
FMCSA  Response:  The  regulatory 
"  evaluation  for  this  proposed  rule  reveals 
a  strong  and  positive  relationship 
between:  (1)  Hours-of-service  violations 
that  result  in  out-of-service  orders,  and 
(2)  futiu-e  safety  performance.  However, 
FMCSA  has  decided  to  eliminate  the 
proposal  for  the  following  reasons:  (1) 
Section  114  of  the  HazMat  Act  does  not 
specifically  require  this  information,  (2) 
information  about  hours-of-service 
violations  that  resulted  in  out-of-service 
orders  would  be  difficult  for  prospective 
employers  to  obtain  from  previous 
employers,  because  this  information  is 
only  systematically  reported  to  FMCSA 
as  part  of  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP) 
enforcement  activities  of  the  States,  (3) 
requiring  this  information  collection 
and  establishing  a  motor  carrier 
recording  requirement  would  be 
particularly  burdensome  to  small 
entilies.  and  (4)  comments  to  the  docket 
opposed  the  proposal. 

Drug  and  Alcohol  Reporting 

SBA  believes  the  NPRM  would  result 
in  an  increased  number  of  inquiries  for 
drug  and  alcohol  information  under 
§  382.413,  and  that  the  30-day  response 
time  would  place  new  burdens  upon 
small  entities.  SBA  believes  opinion  and 
hearsay  should  be  discouraged  to 
minimize  liability  and  circulation  of 
false  information. 

To  decrease  the  potential  reporting 
burden  and  ensure  that  only  fact-based 
information  would  be  provided,  SBA 
recommends  the  agency  specify  what 
information  must  be  sought  under 
§  382.413.  The  SBA  fiirther  beheves  it 
would  be  difficult  for  employers  to 
report  the  drug  and  alcohol  violations 
and  rehabilitation  referrals  of  other  DOT 
agencies,  as  proposed  under 
§  382.413(a)(1).  The  SBA  suggested 
FMCSA:  (1)  List  the  specific  DOT  modal 
regulations;  (2)  explain  how  to  find 
records  of  violations  for  these  rules,  Ad 
(3)  state  the  effect  of  such  violations 
upon  a  driver's  qualifications. 

The  SBA  disagreed  with  the  NPRM 
provision  at  §  382.413(a)(2)  to  require 
former  employers  to  pass  along  driver 
information  that  a  previous  employer 
received  ft-om  prior  employers.  The  SBA 
recommended  the  FMCSA  eliminate 
this  requirement. 

FMCSA  Response:  For  reasons  set 
forth  under  the  following  section 
entitled  "Impacts  of  Other 
Rulemakings,"  the  agency  has 


withdrawn  conforming  amendments  to 
part  382,  and  believes  the  SBA  concerns 
were  largely  addressed  in  previous 
rulemakings  issued  during  2000  and 
2001  and  affecting  49  CFR  parts  40  and 
382. 

There  is  another  issue  on  which 
FMCSA  requests  comments.  Section 
4014  of  TEA-21,  codified  at  49  U.S.C. 
508  (a)(3),  relating  to  limitation  on 
liability,  states  the  limitation  applies  to 
"the  agents  or  insurers  of  a  person 
described  in  paragraph  (1)  or  (2)." 
Section  508  (b)(1)  restricts  applicability 
of  the  limitation  on  liability  within  the 
requesting  process  for  use  by  motor 
carriers.  Sub  item  (B)  specifically 
applies  to  agents  and  insurers  by 
requiring  that  "the  motor  carrier  and 
any  agents  and  insurers  of  the  motor 
carrier  have  taken  all  precautions 
reasonably  necessary  to  protect  the 
records  from  disclosure  to  any  person, 
except  for  such  an  insurer,  not  directly 
involved  in  deciding  whether  to  hire 
that  individual."  Section  508  (b)(2) 
restricts  applicability  of  the  limitation 
on  liability  to  the  previous  motor  carrier 
providing  the  information.  Sub  item  (B) 
applies  to  insurers  by  requiring  that 
"the  complying  person  and  any  agents 
and  insurers  of  the  complying  person 
have  taken  all  precautions  reasonably 
necessary  to  protect  the  records  from 
disclosure  to  any  person,  except  for 
such  insurer,  not  directly  involved  in 
forwarding  the  records." 

FMCSA  points  out  that  insurers  are 
currently  not  allowed  access  to  the  drug 
and  alcohol  information  by  part  40. 
FMCSA  interprets  the  requirements  in 
section  114  of  the  HazMat  Act  as 
creating  the  authority  to  grant  a 
limitation  on  liability  if  the  drug  and 
alcohol  data  is  made  available  to  the 
insurance  providers,  but  does  not 
mandate  that  they  be  given  access  to 
this  information.  Thus,  for  consistency 
with  the  existing  drug  and  alcohol 
policy  of  the  DOT  established  by  part 
40,  FMCSA  proposes  that  insm-ers  be 
allowed  access  to  the  investigative 
information,  but  exclude  any  alcohol 
and  controlled  substances  information 
provided  by  previous  employers  under 
written  authorization  of  the  driver 
applicant. 

Comments  are  desired  on  whether 
alternative  legal  interpretations 
regarding  insurer  access  to  alcohol  and 
controlled  substances  information  are 
intended  by  the  HazMat  Act.  If  so,  how 
should  such  access  be  managed? 
FMCSA  does  not  have  regulatory  and 
enforcement  authority  to  ensure  the 
insurance  providers  remain  in 
compliance  with  the  requirement  that 
the  data  only  be  used  for  the  hiring 
decision. 


Accidents 

The  SBA  pointed  out  that  immediate 
implementation  of  the  proposal  to 
extend  the  retention  period  for  accident 
information  from  one  to  three  years 
would  be  impossible,  i.e.,  it  can  only 
become  three  years  after  passage  of  time 
to  allow  motor  carriers  to  retain 
accident  data  for  up  to  that  period.  For 
this  reason,  the  SBA  suggested 
amending  §  390.15  by  stating  that 
accidents  occurring  one  year  preceding 
the  rulemaking  or  after  its  effective  date 
must  be  kept  for  at  least  three  years. 
Alternatively,  the  agency  could  provide  . 
compliance  guidance  that  reminds  field 
personnel  that  motor  carriers  may  be 
unable  to  immediately  provide 
information  about  accidents  occurring 
more  than  a  year  prior  to  the  effective 
date  of  the  rule  because  it  was  not 
previously  required.  The  SBA  believes 
the  agency  should  encourage  field 
personnel  to  waive  penalty  or 
enforcement  against  carriers  until 
sufficient  time  has  elapsed  to  fully 
comply  with  the  new  accident 
recordkeeping  requirement  under 
§390.15. 

FMCSA  Response:  The  FMCSA  agrees 
with  the  recommendation  to  phase  in 
this  requirement  and  has  amended 

§  390.15  to  reflect  the  suggested  phase 
in  process. 

Employment  History  Form 

SBA  and  other  commenters  suggested 
the  agency  should  include  more  details 
specifying  the  minimum  data  that  must 
be  investigated,  and  provided  by 
previous  employers.  SBA  additionally 
reconunended  that  FMCSA  develop,  as 
part  of  its  guidance  materials,  a  non- 
mandatory  form  for  use  by  inquiring 
and  responding  employers. 

FMCSA  response:  In  this  SNPRM, 
FMCSA  has  clarified  in  the  proposed 
§  391.23(d)  and  (e)  the  information  that 
must  be  investigated  and  provided,  and 
also  eliminated  redundant  amendments 
to  §  382.413.  The  description  of  the 
required  alcohol  and  controlled 
substances  records  in  proposed 
§  391.23(e)  is  revised  to  convey  that 
only  those  existing  records  filed 
pursuant  to  §  382.401  are  required.  If  the 
previous  employer  cannot  provide  the 
information  regarding  completion  of  a 
rehabilitation  referral,  the  investigating 
employer  must  obtain  it  from  the  driver. 

Summary  of  the  SNPRM 

The  importance  of  obtaining  access  to 
previous  employer  driver  safety 
performance  history  information  is  long 
established  as  a  best  hiring  practice.  The 
pvupose  of  this  proposed  regulation  is  to 
enhance  the  ability  of  prospective       » 
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employers  to  make  sound  hiring 
decisions.  The  procedures  proposed  in 
this  SNPRM  will  enable  obtaining  more 
complete  driver  safety  performance 
information  by  motor  carriers.  It  will 
also  maximize  the  use  of  this 
information  by  providing  a  limitation  on 
liability  of  those  providing  and  using 
this  information,  while  subjecting  them 
to  administrative  controls  to  protect 
driver  privacy. 

The  SNPRM  specifies  minimum 
safety  performance  history  data  that  a 
motor  carrier  must  investigate  about  a 
driver's  employment  history  under  the 
proposed  §  391.23(d)  and  (e).  It  differs 
from  the  NPRM  by:  (1)  Refining  the  list 
of  what  information  is  to  be  investigated 
from  previous  employers,  (2) 
establishing  employer  protections  for 
providing  and  using  the  safety 
performance  history  information,  (3) 
clarifying  drivers'  rights  to  review, 
coErect  or  rebut  information  provided, 
(4)iproviding  enhanced  Regulatory 
Flexibility  Act  and  Paperwork 
Reduction  Act  analyses,  and  (5) 
dropping  conforming  amendments  to 
part  382  because  they  were  already 
addressed  luider  separate  rulemakings 
discussed  in  the  preamble. 

FMCSA  has  refined  the  safety 
performance  history  data  list  in 
response  to  comments  to  the  docket  and 
because  of  changes  to  agency  drug  and 
alcohol  regulations  made  by  recent 
rulemakings.  Section  4014  of  the  TEA- 
21  mandated  the  new  employer  liability 
limitation  and  driver  protections  being 
proposed.  Enhanced  Regulatory 
Flexibility  analysis  is  provided  in 
response  to  comments  to  the  docket 
from  the  Small  Business 
Administration. 

Impacts  of  Other  Related  Rulemakings 

Recent  Changes  in  Alcohol  and 
Controlled  Substance  Regulations 

When  the  NPRM  for  driver  safety 
performance  history  was  issued  in  1996, 
the  detailed  regulations  governing 
investigations  into  an  employee's  drug 
and  alcohol  history  were  codified  at  49 
CFR  382.413.  Since  that  time.  DOT  has 
revised  its  major  regulations  regarding 
drug  use  and  alcohol  abuse.  Changes  to 
the  DOT  drug  and  alcohol  regulations, 
49  CFR  part  40,  were  finalized  in  a 
document  entitled  "Workplace  Drug 
and  Alcohol  Testing  Programs;  Final 
Rule"  {65  FR  79462,  December  19, 
2000).  A  correction  to  the  final  rule  was 
published  at  66  FR  3884,  January  17, 
2001;  final  compliance  date  details  were 
published  at  66  FR  28400,  May  23, 
2001;  and  technical  amendments  to  the 
December  2000  final  rule  were 
published  at  66  FR  41944,  August  9, 


2001.  These  documents  are  available  in 
DOT  docket  number  OST-1999-6578. 
The  Department's  program  written  by 
the  Office  of  the  Secretary  and  jointly 
issued  by  each  of  the  Operating 
Administrations  was  finalized  at  66  FR 
41955,  August  9,  2001.  It  provides  the 
background  for  and  an  overview  of  the 
general,  common  elements  of  the  modal 
rules.  FMCSA  finalized  conforming 
amendments  to  the  part  40  changes  in 
its  drug  and  alcohol  regulations  codified 
at  49  CFR  part  382  and  published  them 
in  a  final  rule  at  66  FR  43097,  August 
17,  2001.  A  copy  of  that  document  has 
been  placed  in  DOT  docket  number 
FMCSA-2000-8456. 

Among  other  things,  these  rules 
streamlined  drug  and  alcohol  testing 
program  requirements  for  all  of  the 
Department's  modal  entities  having 
drug  and  alcohol  regulations.  All  DOT 
regulated  employers — not  just  motor 
carriers — must  investigate  the  drug  and 
alcohol  history  of  a  person  intended  to 
be  deployed  in  a  safety-sensitive 
function.  Similarly,  DOT-regulated 
employers  must  immediately  respond  to 
such  investigations.  The  specific 
requirements  governing  investigations 
about  drug  and  alcohol  information 
were  revised  and  moved  from  §  382.413 
to  49  CFR  §  40.25.  The  new  §  382.413 
cross-references  §40.25. 

The  HazMat  Act  directs  the  Secretary 
to  amend  §  391.23.  Section  114(b)(2)  of 
the  HazMat  Act  requires  motor  carriers 
covered  by  part  391  to  investigate 
certain  drug  and  alcohol  information 
about  a  driver  as  well  as  investigating 
his/her  employment  history.  The  motor 
carrier  drug  and  alcohol  investigation 
requirements  were  in  existence  when 
the  HazMat  Act  was  signed  into  law 
(codified  at  49  CFR  part  382,  which 
applies  only  to  motor  carriers  subject  to 
the  49  CFR  part  383— Commercial 
Driver's  License  Standards, 
Requirements  and  Penalties). 

Because  Congress  specified  no 
changes  for  part  382,  FMCSA  believes 
Congress  also  intended  that  the  new 
§  391.23  requirement  specify  that  motor 
carriers  not  otherwise  subject  to  the 
alcohol  and  controlled  substances 
testing  requirements  imder  part  382,  or 
the  CDL  standards  in  part  383,  are  also 
required  to  investigate  this  data.  This 
would  create  an  extra  level  of  safety  by 
requiring  these  motor  carriers  to 
investigate  a  driver's  alcohol  and 
controlled  substances  history  if  the 
driver  previously  held  a  safety  sensitive 
position  subject  to  the  part  382 
requirements.  This  includes  obtaining 
information  about  drivers  who  may 
have  violated  part  382  prohibitions,  and 
may  be  seeking  to  work  for  uncovered 
motor  carriers  without  having 


completed  DOT  retimi-to-duty 
requirements,  or  who  have  relapsed 
subsequent  to  treatment. 

FMCSA  believes  the  new  part  40 
adequately  reflects  the  spirit  of  section 
114  qf  the  HazMat  Act  because  it  directs 
employers  to:  (1)  Investigate  completion 
of  a  SAP's  rehabilitation  referral,  (2) 
immediately  respond  to  drug  and 
alcohol  history  investigations  from  new 
or  prospective  employers,  and  (3)  retain 
certain  drug  and  alcohol  records  for  up 
to  3  years.  This  is  because  the 
§  40.25(b)(5)  requirement  for 
"documentation  of  the  employee's 
successful  completion  of  DOT  retum-to- 
duty  requirements  *  *  *"  describes  in 
a  positive  voice  the  intent  under  the 
HazMat  Act  section  114  that  motor 
carriers  investigate  a  driver's  possible 
failiu^  to  undertake  or  complete 
recommended  treatment. 

Because  the  Department  has:  (1) 
Recently  completed  extensive  revisions 
to  its  alcohol  and  controlled  substances 
regulations,  (2)  incorporated  provisions 
that  accomplish  the  intent  of  section 
114,  and  (3)  thoroughly  determined  the 
information  collection  burdens  and 
economic  impacts  of  these  changes,  the 
FMCSA  believes  it  is  unnecessary  to 
propose  changes  to  part  382.  The 
HazMat  Act  requirement  for  modifying 
§  391.23  to  investigate  3-years  of 
possible  alcohol  and  controlled 
substances  information  for  all  drivers 
hfred  by  motor  carriers  covered  by  part 
391  is  placed  in  §  391 .23(e). 

Existing  §  382.41 3  cross-references 
§  40.25  requirements  that  an  employer 
investigate  an  employee's  (in  the  case  of 
FMCSA  regulated  entities,  a  driver's)  2- 
year  drug  and  alcohol  history.  That 
investigation  would  include,  among 
other  things,  information  about  the 
successful  completion  of  DOT  retum-to- 
duty  requirements  for  any  employee 
found  to  have  violated  DOT  alcohol  and 
controlled  substances  rules  {i.e.,  the 
alcohol  and  controlled  substances 
regulations  of  any  DOT  agency).  The 
existing  requirement  in  §  40.25  to 
investigate  two  years  of  information  is 
one  year  less  than  required  by  section 
114  of  the  HazMat  Act  and  the  proposed 
§  391.23(e)  in  this  SNPRM.  Both  require 
motor  carriers  to  make  a  3-year 
investigation  of  the  alcohol  and 
controlled  substances  history,  and  for 
previous  employers  to  provide  that 
information. 

The  major  difference  between 
§  40.25(b)(5)  and  §391. 23(e)  involves 
the  time  period  and  scope  of  the  alcohol 
and  controlled  substances  testing 
records.  This  SNPRM  would  requfre  a 
prospective  employer  to  investigate  a 
previous  motor  carrier's  employer 
information  about  violations  of  only  the 
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FMCSA  alcohol  and  controlled 
substances  regulations  [i.e.,  49  CFR  part 
382,  subpart  B).  Note  that  part  382  in 
conformance  with  part  40,  requires 
motor  carriers  to  investigate  alcohol  and 
controlled  "substance  information  from 
any  previous  employer  diuing  the  prior 
two  years  where  the  driver  held  a  safety 
sensitive  job. 

Specifically,  the  prospective  motor 
carrier  would  have  to  investigate 
whether  a  driver  had  received  a 
rehabilitation  referral  from  an  SAP 
pursuant  to  §  382.605.  If  so,  the      ' 
prospective  motor  carrier  would  have  to 
receive:  (1)  Documentation  of  the 
driver's  successful  completion  of  DOT 
retiUTi-to-duty  requirements,  and  (2)  any 
positive  test  results  or  refusals  to  be 
tested  that  occurred  subsequent  to 
completion  of  retum-to-duty 
tequirements. 

In  a  related  issue,  FMCSA  would 
continue  not  requiring  previous 
employers  to  divulge  information 
regarding  self  disclosed  violations  of  the 
alcohol  and  controlled  substances 
prohibitions  made  under  §  382.121. 
Such  disclosiues  are  not  required  to  be 
reported  as  testing  violations  nor  are 
they  subject  to  DOT  retum-to-duty 
requirements. 

Request  for  Comments 

The  FMCSA  requests  comments  on 
any  and  all  aspects  of  the  revised 
proposals  in  this  SNPRM.  The 
comments  to  the  docket  on  the  NPRM 
remain  active.  Thus,  there  is  no  need  to 
revisit  the  issues  discussed  in  the  1996 
NPRM. 

Rulemaking  Analyses  and  Notices 

Regulatory  Notices 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  oiu  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.)  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
pubhshed  on  April  11,  2000  (Volume 
65,  Niunber  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Executive  Order  12866  (Regulatory 
Planning  And  Review)  And  DOT 
Regulatory  Policies  And  Procedures 

The  FMCSA  has  determined  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866,  and  is  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures  (44  FR  11034,  February  26, 
1979).  It  has  been  reviewed  by  the 


Office  of  Management  and  Budget.  The 
subject  of  requirements  for  background 
checks  of  prospective  driver  safety 
performance  history  information  will 
likely  generate  considerable  public 
interest  within  the  meaning  of  Executive 
order  12866.  We  have  classified  the  rule 
as  significant  because  of  the  high  level 
of  public  and  congressional  interest  in 
the  rule. 

This  SNPRM  modifies  an  earlier 
notice  of  proposed  rulemaking  by:  (1) 
Including  an  expanded  discussion  of  the 
economic  and  information  collection 
biu-dens  of  the  proposal,  (2)  setting 
limitations  on  employer  liability  for 
using  and  providing  the  safety 
performance  history  data  of  a  driver  by 
including  the  requirements  of  section 
4014  of  TEA-21  codified  at  49  U.S.C. 
508,  and  (3)  establishing  the  Act's 
required  due  process  rights  of  drivers. 
FMCSA  anticipates  that  the  economic 
impact  of  this  SNPRM  will  not  exceed 
the  annual  $100  million  threshold  for 
economic  significance. 

Under  a  following  section  of  this 
SNPRM  entitled  "Regulatory 
Evaluation:  Summary  of  Benefits  and 
Costs,"  the  agency  estimated  the  first- 
year  costs  to  implement  this  rule  would 
amount  to  approximately  $10  million. 
Total  discounted  costs  over  the  10-year 
analysis  period  (2003-2012)  would  be 
$76  million,  using  a  discount  rate  of 
seven  percent.  All  these  costs  are 
associated  with  the  statutorily  mandated 
requirements  of  section  1 14  of  the 
Hazmat  Act  and  section  4014  of  TEA- 
21.  The  first-year  net  benefits  associated 
with  this  rule  would  be  negative.  Total 
discounted  benefits  over  the  10-year 
analysis  period  (2003-2012)  would  be 
equal  to  $88  million.  Total  discounted 
net  benefits  from  implementing  this  rule 
would  equal  $12  million  over  the  10- 
year  analysis  period  (2003-2012). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  (SBREFA),  requires  Federal  agencies 
to  analyze  the  impact  of  rulemakings  on 
small  entities,  unless  the  agency 
certifies  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
response  to  SBA's  request  for  more 
information  on  the  economic  impact  of 
this  proposed  rule  upon  small  entities, 
and  the  determination  that  this  is 
considered  a  significant  rulemaking 
proposal,  the  agency  has  prepared  an 
initial  regulatory  evaluation  and  the 
following  RFA  analysis. 

(1)  A  description  of  the  reasons  why 
action  by  the  agency  is  being 
considered.  A  large  number  of  motor 


carriers  must  hire  drivers  to  operate 
large  commercial  motor  vehicles  on  the 
nation's  roads  and  highways.  These 
drivers  are  responsible  for  safe,  secure 
and  reliable  operation  of  these  vehicles 
on  the  nation's  roads  and  highways. 
Public  concern  regarding  the  safety  of 
commercial  motor  vehicles  and  their 
operators  has  heightened  awareness  of 
the  limited  driver  safety  performance 
information  available  to  prospective 
motor  carrier  employers  when  making 
hiring  decisions.  If  prospective 
employers  had  access  to  more 
information  about  driver  safety 
performance  history  it  would  enable 
employers  to  make  more  informed 
decisions  regarding  the  relative  safety 
risk  of  drivers  who  apply  for 
employment. 

With  enactment  of  section  114  of  the 
HazMat  Act,  Congress  directed  FMCSA 
to  revise  its  safety  regulations  to  specify 
additional  minimum  driver  safety 
performance  information  a  prospective 
employer  must  investigate  from 
previous  employers.  Additionally,  the 
HazMat  Act  sets  a  time  limit  for 
previous  employers  to  respond  to  the 
investigations,  and  provides  the  driver 
an  opportunity  to  review  and,  if 
necessary,  correct  or  rebut  the  safety 
performance  information  provided  by 
ciurent  or  previous  employers  to  the 
prospective  "employer. 

In  response  to  industry  concerns 
about  the  legal  liability  which  would 
arise  from  providing  information  about 
driver  emplojrment  safety  history. 
Congress  determined  that  the  societal 
importance  of  this  information  is 
sufficient  to  grant  limited  liability  to 
motor  carriers  by  preempting  State  and 
local  laws  and  regulations  creating 
liability.  This  is  carried  out  in  section 
4014  of  TEA-21.  The  liability  limitation 
applies  to  prospective  and  previous 
employers,  their  agents,  and  their 
insurance  providers  from  defamation 
suits  when  investigating,  using  or 
providing  accurate  information  about 
safety  performance  histories  of  their 
drivers.  The  right  of  drivers  to  review 
such  employer  investigation  records, 
and  to  have  them  corrected  or  include 
a  rebuttal  from  the  driver,  is  made 
statutory.  FMCSA  is  directed  to  develop 
procedures  for  implementing  these 
requirements  as  part  of  the  changes  to 
§  391.23  mandated  by  section  114  of  the 
HazMat  Act. 

(2)  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule.  The  legal  bases  for  this 
proposed  rule  are  the  Congressional 
directives  contained  in  section  114  of 
the  HazMat  Act  and  section  4014  of 
TEA-21.  Congressional  intent  is  to 
ensure  prospective  motor  carriers  have 
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access  to  increased  information  about 
the  safety  performance  history  of 
drivers,  including  access  to 
investigation  information  from  prior 
employers  about  driver  applicants. 

Regulations  at  §  391.23(a)(2)  and  (c) 
currently  require  prospective  employers 
to  investigate  a  driver's  employment 
record  with  previous  employers.  The 
regulations  do  not  specify  what 
information  prospective  employers  must 
investigate,  nor  do  they  require  previous 
employers  to  respond  to  investigations 
received  from  prospective  employers. 
Comments  to  the  docket  for  this 
rulemaking  such  as  those  from  Dart  and 
Fleetline,  Food  Distributors 
International,  Interstate  Truckload 
Carriers  Conference,  American  Movers 
Conference,  United  Motor  Coach 
Association,  and  the  National  Private 
Truck  Council  state  that  many  previous 
employers  are  either  not  responding,  or 
not  providing  any  information  other 
than  verification  of  employment  and 
dates. 

Further,  comments  to  docket  FMCSA- 
2001—9664  state  that  many  previous 
employing  motor  carriers  either  do  not 
respond  to  investigations  for  alcohol 
and  controlled  substances  information, 
or  do  so  belatedly,  making  the  data  of 
questionable  value  in  the  hiring 
decisions.  Docket  9664  contains  the 
Federal  Register  notice  and  numerous 
comments  regarding  the  requfrement  of 
section  226  of  MCSIA  for  a  Report  to 
Congress  on  the  possibility  of  requiring 
employers  to  report  positive  controlled 
substances  test  results  and  for 
prospective  employers  to  check  such  a 
computer  source  for  the  existence  of 
such  information  as  part  of  the  hiring 
decision  process.  A  copy  of  section  226 
of  MCSIA  is  included  in  the  docket  as 
document  40. 

The  objective  of  this  proposed 
rulemaking  is  to  improve  the  quantity 
and  quality  of  investigations  made  to 
previous  employers,  as  well  as  the 
quantity,  quality  and  timeliness  of 
backgroimd  driver  safety  performance 
infcffination  provided  to  prospective 
employers.  This  should  foster  more 
informed  employment  judgments  about 
the  safety  risks  of  potential  new 
employees,  while  affording  drivers  the 
opportxuiity  to  review  and  comment  on 
the  accuracy  of  information  provided  by 
previous  employers. 

This  proposed  regulation  specifies 
minimum  information  that  must  be 
investigated,  and  proposes  process 
modifications  to  facilitate  this 
information  exchange  so  as  to  minimize 
the  reporting  burden,  including 
establishing  the  limit  on  potential 
liability  of  employers,  their  agents  and 


insurance  providers  from  defamation 
lawsuits,  etc. 

(3)  A  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of  - 
small  entities  to  which  the  proposed 
rule  will  apply.  This  proposal  will  apply 
to  all  motor  carrier  employers  regulated 
by  the  FMCSRs  whose  employees  apply 
to  work  for  a  motor  carrier  in  interstate 
commerce.  This  includes  small  motor 
carriers  as  well  as  numerous  entities  in 
other  industries  covered  by  the  FMCSRs 
because  they  operate  their  owm  private 
commercial  motor  vehicles.  Examples 
include  drivers  who  operate  CMVs  m 
industrial  categories  such  as:  bakeries, 
petroleum  refiners,  retailers,  farmers, 
bus  and  truck  mechanics,  cement 
masons  and  concrete  finishers,  driver/ 
sales  workers,  electricians,  heating,  air 
conditioning  and  refrigeration 
mechanics  and  installers,  highway 
maintenance  workers,  operating 
engineers  and  other  construction 
equipment  operators,  painters 
construction  and  maintenance  workers, 
pliunbers,  pipefitters  and  steamfitters, 
refuse  and  recyclable  material 
collectors,  roofers,  sheet  metal  workers, 
telecommunications  equipment 
installers  and  repairers,  welders,  cutters, 
solderers,  and  brazers. 

The  SB  A  regulations  at  13  CFR  part 
121  specify  Federal  agencies  should 
analyze  the  impact  of  proposed  and 
final  rules  on  small  businesses  using  the 
SBA  Small  Business  Size  Standards. 
Where  SBA's  standards  do  not 
appropriately  reflect  the  effects  of  a 
specific  regulatory  proposal,  agencies 
may  develop  more  relevant  size 
determinants  for  rulemaking. 

The  regulatory  evaluation  below 
estimates  the  number  of  driver  hiring 
decisions  affected  by  this  proposed  rule 
at  approximately  419,000  annually.  This 
estimate  is  a  function  of  three 
components,  including  (1)  aimual  driver 
turnover  within  the  industry,  (2)  annual 
employment  growth  within  the 
industry,  and  (3)  an  increase  in  the 
number  of  drivers  required  to  fill 
vacancies  left  by  tbose  denied 
employment  when  the  background 
information  proposed  in  this  SNPRM 
becomes  available  to  prospective 
employers. 

It  is  difficult  to  determine  exactly  how 
many  existing  motor  carriers  would  be 
affected  by  this  proposed  rule,  since  it 
is  not  known  year-to-year  how  many, 
employers  on  average  hire  drivers. 
However,  it  is  known  from  the  Motor 
Carrier  Management  Information  System 
(MCMIS)  that  there  are  approximately 
500,000  active  motor  carriers  currently 
operating  in  interstate  commerce  in  the 
United  States  (this  includes  both  for- 
hire  and  private  motor  carriers,  but 


deducts  a  number  of  carriers  believed 
not  to  be  currently  operating  but  still 
having  files  within  MCMIS).  Data  from 
the  1997  Economic  Census  (U.S.  Census 
Bureau),  Standard  Industrial 
Classification  (SIC)  Code  4213 
"Trucking,  Except  Local "  indicates  that 
over  90  percent  of  trucking  firms  in  that 
SIC  code  had  less  than  $10  milUon  in    - 
annual  sales  in  1997  ($10  million  in 
annual  revenues  represents  the 
threshold  for  defining  small  motor 
carriers  in  this  analysis). 

Because  the  FMCSA  does  not  have 
annual  sales  data  on  private  carriers,  we 
assume  the  revenue  and  operations 
characteristics  of  the  private  trucking 
firms  would  be  generally  similar  to 
those  of  for-hire  motor  carriers.  Using 
the  90-percent  estimate  to  identify  the 
siQall  business  portion  of  the  existing 
industry  indicates  that  450,000  out  of 
500,000  total  existing  motor  carriers 
could  be  defined  as  small  businesses 
within  this  industry.  Also,  we  had 
estimated  that  a  net  419,000  hiring 
decisions  would  be  affected  by  this 
proposed  rule  annually.  These  419,000 
net  aimual  hirings  within  the  industry 
represent  14  percent  of  the  total  three 
million  drivers  currently  employed 
within  the  trucking  industry.  To  be 
conservative,  we  assumed  that  14 
percent  of  existing  motor  carriers  would 
be  filling  the  14  percent  of  driver 
positions  each  year.  Therefore,  14 
percent  of  existing  motor  carriers 
translates  to  70,000  out  of  the  500,000 
existing  motor  carriers  who  would  be 
hiring  drivers  each  year. 

We  conservatively  assumed  that  these 
70,000  hiring  employers  would  bear  the 
full  cost  of  the  data  retention  and 
reporting  on  the  419,000  drivers  to  be 
hired  each  year  for  the  driver  data 
search,  duplication,  and  reporting  costs 
incurred  by  previous  employers  for 
providing  the  information.  (This  may 
not  be  true  based  on  FMCSA  policy  that 
the  previous  employer  cannot  demand 
payment  as  a  condition  for  releasing  the 
data.)  Conversely,  if  we  assumed 
previous  employers  would  bear  these 
costs  (and  we  assume  at  least  one 
previous  employer  to  each  driver  over 
the  past  three  years),  we  could  divide 
compliance  costs  by  140,000  carriers. 
However,  to  ensure  we  do  not 
underestimate  the  impact  to  small 
employers,  we  will  stick  with  the  70,000 
estimate. 

Total  discounted  compliance  costs  of 
this  proposed  rule  are  estimated  at  $76 
million  over  the  10-year  analysis  period 
(2003-2012),  while  first-year  costs  (in 
2003)  are  estimated  at  $10  million.  If  we 
divide  these  first-year  costs  by  the 
70,000  hiring  companies  estimated  to  be 
hiring  drivers  within  a  given  year,  the 
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result  is  a  total  compliance  cost  of 
roughly  $143  per  motor  carrier  in  the 
first  year  of  implementation. 

Data  from  the  1997  Economic  Census, 
SIC  4213  (derived  from  NAICS 
Categories  484121,  484122.  484210,  and 
484230)  divides  trucking  firms  into  11 


revenue  categories,  begiiuiing  with 
those  firms  generating  less  than 
$100,000  in  annual  gross  revenues  and 
ending  with  those  generating  $100 
million  or  more.  As  stated,  "small" 
trucking  firms  are  defined  here  as  those 
that  generate  less  than  $10  million  in 


annual  revenues.  The  1997  Economic 
Census  divides  these  firms  into  eight 
specific  revenue  categories.  The  annual 
revenue  categories,  the  munber  of  firms 
in  each,  and  the  average  annual 
revenues  of  firms  in  each  category  are 
listed  below  in  Table  1. 


Table  1.— Average  Annual  Revenues  of  Small  Trucking  Firms  (SIC  4213,  "Trucking,  Except  Local),  by 

Revenue  Category 


- 

Revenue  category  ($1 ,000s) 

Number  of  firTns/% 
of  total  small  fimns 

Average  annual 
revenues 
($1.000s) 

Compliance  costs 

($143).  as  %  of 

avg.  revenues 

percent 

Average  pre-tax 

profit  margins,  by 

revenue  size 

(percent) 

<$100 

$100-5249.9  

1.487(5%) 
8.715  (30%) 
5,687  (19%) 
4,890  (17%) 
4.819  (16%) 
2,414  (8%) 
1,407(5%) 

$67 
160 
$356 
710 
1.580 
3.490 
7.000 

0.21 
0.09 
0.04 
<0.01 
<0.01 
<0.01 
<0.01 

9.5 
9.5 
9.5 
9.5 
2.8 
2.9 
3.5 

S25(>-$499  9 

$500-$999.9 

$1.000-$2,499.9 

$2,500-34.999.9  

$5,000-59.999.9  : 

Total  , 

29,419  (100%) 

Source:  1997  Economic  Census,  Sales  Size  of  Firms,  NAICS  Categories  484121.  484122,  484210,  and  484230  aggregated  to  SIC  4213. 


We  applied  the  total  first-year 
regulatory  compliance  costs  ($10 
million)  to  the  number  of  existing  motor 
carriers  in  the  industry  we  anticipated 
would  be  hiring  drivers  in  that  year 
(70,000).  As  seen  in  the  above  table,  the 
compliance  costs  of  this  proposed  rule 
per  existing  motor  carrier  ($143) 
represent  0.21  percent  (or  a  little  more 
than  2/10H3f  one  percent)  of  gross 
annual  revenues  of  the  smallest  firms 
{i.e.,  those  with  annual  gross  revenues 
less  than  $100,000).  For  the  second 
smallest  revenue  group,  compliance 
costs  represent  0.09  percent  of  gross 
revenues  in  the  first  year. 

Data  obtained  from  Robert  Morris  ^ 
Associates  (RMA)  in  1999  on  pre-tax 
profit  margins  of  trucking  firms  in  SIC 
Code  4213  are  contained  in  the  right- 
hand  column  of  the  above  table.  For  all 
firms  with  less  than  $1  million  in 
annual  revenues,  the  RMA  listed 
average  pre-tax  profit  margins  of  9.5 
percent.  Since  the  1997  Economic 
Census  data  had  additional  revenue 
categories,  FMCSA  applied  the  same 
profit  margins  (9.5%)  to  all  firms  with 
annual  revenues  of  less  than  $1  million. 
The  data  reveal  that  total  discounted  10- 
year  costs  to  existing  motor  carriers 
would  reduce,  although  not  eliminate 
average  pre-tax  profits  for  carriers  in  any 
of  the  carrier  revenue  groups.  The 
smallest  revenue  group  in  this  table 
(<$100,000  armual  revenues),  which 
represents  5  percent  of  the  firms  in  the 
Economic  Census  table,  would 
experience  an  average  reduction  in  pre- 
tax profit  margins  of  2.2  percent  (0.25/ 
9.5=2.2%).  For  the  second  smallest 
revenue  group  ($100 — 249.9),  which 


represents  30  percent  of  the  small 
carriers  in  this  motor  carrier  group,  pre- 
tax profit  margins  are  reduced  by  about 
0.9  percent.  For  the  third  smallest 
revenue  group,  the  annual  compliance 
costs  associated  with  this  proposed  rule 
are  expected  to  reduce  these  carriers' 
average  pre-tax  profit  margins  by  0.4 
percent. 

(4)  A  description  of  the  proposed 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  which  will 
be  subject  to  the  requirements  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report. 

Reporting.  No  new  reporting  to  the 
Federal  government  or  a  State  is 
required.  New  reporting  is  required  by 
all  motor  carrier  employers  of  the 
previous  three  years  to  prospective 
motor  carrier  employers.  For  employees 
who  assert  their  right  to  disagree  with 
the  investigative  driver  safety 
performance  data  reported  by  that 
previous  employer,  those  previous 
employers  will  also  be  required  to  work 
with  their  previous  employees. 

In  the  case  of  alcohol  and  controlled 
substances  all  previous  employers 
subject  to  DOT  drug  and  alcohol 
regulations  or  their  agents,  are  required 
by  49  CFR  40.25(h)  to  report  specified 
minimum  employer  investigative  safety 
performance  history  data  for  their 
previous  employees  to  prospective 
employers  upon  receiving  an 
investigation. 

Data  to  be  provided  would  include  at 
least  the  following: 


1 .  Information  verifying  the  driver 
worked  for  that  employer  and  the  dates 
of  employment. 

2.  The  driver's  three-year  alcohol  and 
controlled  substances  history,  an 
increase  of  one  year  from  the  two-year 
history  now  required,  which  will  make 
it  the  same  as  the  already  required 
three-year  retention  of  this  data. 

3.  Information  indicating  whether  the 
driver  failed  to  undertake  or  complete  a 
rehabilitation  referral  prescribed  by  a 
SAP  within  the  previous  three  years,  but 
only  if  that  information  is  recorded  with 
the  responding  previous  employer. 
Previous  employers  would  not  be 
required  to  seek  alcohol  and  controlled 
substance  data  they  are  not  already 
required  to  retain  by  part  382. 

4.  Information  indicating  whether  the 
driver  illegally  used  alcohol  and 
controlled  substances  after  having 
completed  a  rehabilitation  referral,  but 
only  if  recorded  with  the  responding 
previous  employer.  Previous  employers 
would  not  be  required  to  seek  alcohol 
and  controlled  substances  data  they  are 
not  already  required  to  retain  by  part 
382. 

5.  Information  indicating  whether  the 
driver  was  involved  in  any  accidents  as 
defined  in  §  390.5. 

Previous  employers  or  their  agents  for 
three  years  after  a  driver  leaves  their 
employ  will  be  required  to  respond 
within  30  days  to  investigations  from 
prospective  motor  carriers  about  an 
applicant  and  provide  at  least  the 
minimum  information  specified  in  this 
proposed  rulemaking. 

Motor  carriers  are  already  required  to 
respond  to  alcohol  and  controlled 


Federal  Register /Vol.  68.  No.  137/Thursday,  July  17,  2003  /  Proposed  Rules 


42349 


substances  inquiries  under  part  382. 
However,  requests  for  that  data  are  the 
last  infonnation  requested  in  the 
screening  process  because  of  the 
requirement  for  a  signed  authorization 
to  release  any  such  data,  and  this  occurs 
only  for  that  portion  of  drivers  still 
under  consideration  for  employment. 
This  proposed  rule  would  enhance  the 
ability  to  take  enforcement  action  if  a 
previous  employer  does  not  provide  the 
infonnation  required  in  a  timely 
manner. 

All  small  entities  for  the  previous 
three  years  would  now  be  required  to 
provide  their  emplo)anent  investigative 
safety  performance  history  data.  That 
data,  minus  the  alcohol  and  controlled 
substances  data,  likely  would  be 
requested  routinely  for  all  driver 
applicants  from  all  previous  motor 
carriers  as  part  of  the  initial 
employment  screening  process  that  does 
not  require  signed  authorization.  For 
those  drivers  still  under  consideration 
for  employment,  the  same  previous 
employers  could  receive  a  subsequent 
second  request  for  the  alcohol  and 
controlled  substances  information. 

The  1997  CDL  Effectiveness  study 
contained  a  report  of  a  focus  group 
meeting  of  motor  carrier  safety  directors. 
(CDL  Focus  Group  Study,  November 
1996,  copy  of  the  Safety  Director 
comments  are  included  in  docket  as 
document  41.)  It  documents  that  a 
number  of  motor  carriers  require  drivers 
to  have  obtained  previous  experience 
driving  a  CMV  before  that  motor  carrier 
will  hire  the  driver.  If  some  employers 
operate  more  as  employers  of  entry-level 
drivers,  then  they  could  often  be 
required  to  provide  investigation 
information,  but  not  get  much  benefit  of 
receiving  such  investigations  from  other 
previous  employers.  In  such  cases,  if  the 
motor  carriers  furnishing  the 
investigation  data  are  small  entities,  the 
costs  could  potehtially  rise  to  the  level 
of  a  significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

If  such  entities  are  unable  to  insist  on 
receiving  payment  for  the  costs  of 
performing  this  function  prior  to 
releasing  tihe  data  because  of  FMCSA 
policy,  there  could  be  a  negative  impact 
on  them.  FMCSA  requests  comments  on 
how  significant  this  might  be. 

Recordkeeping.  It  is  a  largely  accepted 
industry  practice  that  alcohol  and 
controlled  substance  information  is  kept 
separately  from  the  driver  qualification 
file.  This  is  a  practical  arrangement  that 
assists  employers  to  easily  defend  that 
the  data  is  adequately  seciu^d  and 
access  to  it  is  controlled,  in  compliance 
with  the  recordkeeping  requirements  of 
part  382. 


Employers  are  currently  required  by 
§  391.23(c)  to  keep  prior  employer 
furnished  investigative  information  in 
the  driver  qualification  file.  Because  49 
U.S.C.  508  restricts  previous  employer 
investigative  data  to  just  the  hiring 
decision,  this  SNPRM  proposes 
changing  the  specification  of  where 
previous  employer  investigative 
information  is  kept  to  instead  be  with 
the  alcohol  and  controlled  substance 
data  in  the  already  established 
controlled  access,  seciu«  file.  Because 
such  a  file  already  exists,  there  should 
be  no  significant  impact  on 
recordkeeping  requirements  of 
prospective  employers. 

Professional  skifls.  Motor  carriers  are 
already  required  to  provide  alcohol  and 
controlled  substances  data.  That 
function  requires  a  person  who  is 
designated  as  having  controlled  access 
to  that  data.  The  addition  of  reporting 
accident  data  could  be  an  added 
responsibility  of  the  person  already 
required  to  report  the  alcohol  and 
controlled  substances  data. 

(5)  An  identification,  to  the  extent 
practicable,  of  all  Federal  rules  which 
may  duplicate,  overlap,  or  conflict  with 
the  proposed  rule.  The  Fair  Credit 
Reporting  Act  (FCRA)  specifies 
procedures  that  must  be  followed  by 
consmner  reporting  agencies  when 
providing  inquiry  and  investigative  data 
to  motor  carriers  as  part  of  the  hiring 
decision  process.  If  such  a  consumer 
reporting  agency  is  also  the  agent  of  a 
motor  carrier,  then  there  could  be 
overlap  between  proposals  in  this 
SNPRM  and  the  FCRA. 

(6)  A  description  of  any  significant 
alternatives  to  the  proposed  rule  which 
accomplish  the  stated  objectives  of 
applicable  statutes  and  which  minimize 
any  significant  economic  impact  of  the 
proposed  rule  on  small  entities.  The 
FHWA  published  an  NPRM  on  March 
14, 1996  (61  FR  10548)  following  the 
detailed  prescriptive  specifications 
contained  in  section  114  of  the  HazMat 
Act.  It  proposed  processes  for 
investigations  with  previous  employers 
and  use  of  that  data  in  the  hiring 
decision  process.  This  SNPRM  responds 
to  additional  prescriptive  requirements 
contained  in  section  4014  of  TEA-21, 
and  to  concerns  expressed  by  various 
commenters,  including  the  SB  A. 
FMCSA  believes  that  the  alternatives 
discussed  in  this  SNPRM  are  the  ones 
available  to  the  agency  within  the 
mandates  of  the  HazMat  Act  and  the 
TEA-21. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4;  2  U.S.C.  1532) 


requires  each  agency  to  assess  the 
effects  of  its  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Any  agency  promulgating 
a  final  rule  likely  to  result  in  a  Federal 
mandate  requiring  expenditiires  by  a 
State,  local,  or  tribal  government  or  by 
the  private  sector  of  $100  million  or 
more  in  any  one  year  must  prepare  a 
written  statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Act.  FMCSA 
has  determined  that  the  changes 
proposed  in  this  rulemaking  would  not 
have  an  impact  of  $100  million  or  more 
in  any  one  year. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  appUcable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  13045  (Protection  of 
Children) 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (April  23,  1997. 
62  FR  19885),  requires  that  agencies 
issuing  "economically  significant"  rules 
that  also  have  an  environmental  health 
or  safety  risk  that  an  agency  has  reason 
to  believe  may  disproportionately  affect 
children  must  include  an  evaluation  of 
the  environmental  health  and  safety 
effects  of  the  regulation  on  children. 
Section  5  of  Executive  Order  13045 
directs  an  agency  to  submit  for  a 
"covered  regulatory  action"  an 
evaluation  of  its  environmental  health 
or  safety  effects  on  children.  The  agency 
has  determined  that  this  rule  is  not  a 
"covered  regulatory  action"  as  defined 
under  Executive  Order  13045. 

This  rule  is  not  economically 
significant  under  Executive  Order  12866 
because  the  FMCSA  has  determined  that 
the  changes  in  this  rulemaking  would 
not  have  an  impact  of  $100  million  or 
more  in  any  one  year.  This  rule  also 
does  not  concern  an  environmental 
health  risk  or  safety  risk  that  would 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism) 

The  safety  performance  of  drivers 
operating  commercial  motor  vehicles  on 
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the  nation's  roads  and  highways  is  a 
matter  of  national  concern.  Congress 
recognized  the  need  for  mandating  a 
more  complete  background  check  of 
drivers'  safety  performance  from 
previous  DO'T  regulated  employers 
when  drivers  apply  to  work  for  a  new 
motor  carrier  employer.  This  data  is 
vital  to  prospective  employers 
establishing  a  driver's  safety 
performance  history.  In  section  114  of 
the  HazMat  Act,  Congress  directed 
FMCSA  (then  FHWA)  to  amend  its 
regulations  to  specify  the  minimum 
safety  information  that  a  motor  carrier 
must  investigate  from  a  driver's  former 
DOT  regulated  employers,  and  require 
those  employers  to  provide  that  data  to 
the  requesting  motor  carrier  in  a  timely 
fashion. 

The  motor  carrier  industries  ' 

expressed  great  concern  that  the 
proposals  in  the  1996  NPRM  could 
subject  them  to  considerable  litigation 
and  expense  by  drivers  denied 
employment  based  on  this  data.  In 
section  4014  of  TEA-21,  Congress 
responded  to  those  concerns  and 
specifically  granted  limited  liability  to 
employers  and  agents  furnishing  and 
using  this  information  by  preempting 
State  and  local  laws  and  regulations 
creating  such  liability.  It  directed 
FMCSA  to  include  provisions 
addressing  implementation  of  this 
limited  liability  in  a  revision  to  the 
previously  issued  1996  NPRM. 

Section  4014  of  the  1998  TEA-21 
explicitly  says  "No  State  or  political 
subdivision  thereof  may  enact, 
prescribe,  issue,  continue  in  effect,  or 
enforce  any  law  (including  any 
regulation,  standard,  or  other  provision 
having  the  force  and  effect  of  law)  that 
prohibits,  penalizes,  or  imposes  liability 
for  furnishing  or  using  safety 
performance  records  in  accordance  with 
regulations  issued  by  the  Secretary  to 
carry  out  this  section."  This  Federal 
preemption  of  State  or  local 
jurisdictions'  liability  rights  is  codified 
at  49  U.S.C.  508,  and  is  intended  to 
facilitate  the  transfer  of  this  vital 
investigative  driver  safety  information 
between  DOT  regulated  employers.  The 
liability  limitation  does  not  apply  if  it 
is  proven  the  previous  employer 
provided  incorrect  information. 

The  Act  replaces  the  litigation 
alternative  with  a  mandated 
administrative  process  as  the  means  for 
a  prospective  driver  to  address  their 
privacy  rights  to  challenge  potentially 
incorrect  safety  performance  data 
provided  by  a  previous  employer.  This 
mandated  process  would  enable  a  driver 
to  review  his/her  investigative 
information  provided  by  a  previous 
DOT  regulated  employer,  request 


correction  of  incorrect  information,  and 
require  inclusion  of  a  driver  provided 
rebuttal  if  agreement  is  not  reached 
between  the  driver  and  the  previous 
employer  furnishing  the  investigative 
background  information. 

The  Act  says  "*   *   *  provide 
protection  for  driver  privacy  and  to 
establish  procedures  for  review, 
correction,  and  rebuttal  of  the  safety 
performance  records  of  a  commercial 
motor  vehicle  driver."  The  process 
proposed  in  this  SNPRM  is  similar  to 
what  is  specified  under  the  Fair  Credit 
Reporting  Act  (FCRA)  (15  U.S.C.  1681  et 
seq.)  for  protecting  a  person's  rights 
when  investigating  previous  employer 
backgroimd  information.  Processes  are 
also  proposed  in  this  SNPRM  for 
recordkeeping  to  make  it  possible  for 
FMCSA  to  verify  that  previous  and 
prospective  employers  are  conforming 
to  the  agency's  proposed  processes 
protecting  driver  rights. 

Drivers,  State  ana  local  subdivisions, 
and  others  still  have  the  right  to  allege 
non-compliance  with  these  proposed 
regulations  by  reporting  to  FMCSA 
under  its  complaint  procedures  at  49 
CFR  386.12.  Such  coniplaints  could 
result  in  an  enforcement  follow-up  for  a 
motor  carrier  compliance  review.  An 
increasing  number  of  States  are 
participating  under  the  MCSAP  grants 
as  the  investigating  agents  for  FMCSA  of 
these  motor  carrier  regulations,  i.e.,  in 
such  States  it  is  State  agents  that 
perform  motor  carrier  compliance 
reviews.  Thus,  States  could  be  the 
investigating  agents  to  verify  that 
employers  are  complying  with  the 
driver  protections  proposed  in  this 
SNPRM. 

This  action  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  that  requires  agencies  to  certify 
they  have  evaluated  Federalism  issues. 
The  original  NPRM  was  published  in 
1996  and  there  was  no  preemption  of 
State  or  local  liability  laws  or 
regulations  in  that  proposal. 
Consequently,  the  agency  did  not 
receive  any  comments  from  elected 
State  or  local  officials  on  the 
preemption  issue. 

We  anticipate  implementation  of  this 
proposed  rule  change,  in  conformance 
with  the  specification  contained  at  49 
U.S.C.  508(c),  would  not  add  any 
additional  costs  or  preemption  burdens 
to  States  or  local  subdivisions.  We  also 
anticipate  these  changes  would  have  no 
effect  on  the  State  or  local  subdivisions' 
ability  to  discharge  traditional 
governmental  functions. 

Because  the  preemption  requirement 
set  forth  in  this  SNPRM  was  established 
in  1998  by  the  TEA-21 ,  this  is  the  first 


time  this  preemption  is  being  set  forth 
as  a  proposed  regulatory  change. 
FMCSA  is  seeking  comments  on 
possible  compliance  costs  or 
preemption  implications  from  elected 
State  and  local  government  officials  as 
part  of  this  SNPRM  stage. 

Comments  to  the  docket  are  sought 
from  State  and  local  officials  on  whether 
there  may  be  any  major  concerns  about 
the  proposed  preemption  of  State  and 
local  law  and  regulations  for  these 
Federally  protected  interests.  The 
FMCSA  is  requesting  States  and  local 
government  officials,  or  their 
representatives,  to  express  any  concerns 
they  may  have  by  submitting  comments 
to  the  public  docket.  The  agency  will 
address  any  concerns  prior  to  issuing  a 
final  rule  on  this  subject. 

Executive  Order  12372 
(Intergovermnental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(PRA)  (44  U.S.C.  3501  et  seq.),  requires 
Federal  agencies  to  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regidations.  FMCSA  has 
determined  that  the  proposals  in  this 
SNPRM  would  impact  and/or  reference 
three  currently-approved  information 
collections  (IC),  as  follows:  (1)  Driver 
Qualification  Files,  OMB  Control  No. 
2126-0004  (formerly  2125-0065), 
approved  at  941,856  burden  hours 
through  December  31,  2005;  (2) 
Accident  Recordkeeping  Requirements, 
OMB  Control  No.  2126-0009  (formerly 
2125-0526),  approved  at  37,800  burden 
hours  through  September  30,  2005;  and 
(3)  Controlled  Substances  and  Alcohol 
Use  and  Testing,  OMB  Control  No. 
2126-0012  (formerly  2125-0543), 
approved  at  573,490  burden  hours 
through  August  31,  2004. 

The  effect  of  this  SNPRM  on  the 
burdens  of  the  last  two  of  these  will  be 
minimal,  and  will  relate  primarily  to  the 
length  of  time  that  records  must  be  kept. 
The  FMCSA,  while  acknowledging  that 
there  may  be  a  minor  impact  associated 
with  these  collections,  is  not  making 
estimates  or  discussing  these  minimal 
impacts  at  this  time.  Instead,  the  agency 
is  focusing  on  the  information  collection 
regarding  Driver  Qualification  Files, 
which  will  be  impacted  in  a  significant 
manner  by  thisproposed  rule. 
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FiM-  purposes  of  this  information 
collection,  the  agency  is  using  6,458,430 
as  the  estimate  of  the  number  of 
interstate  and  intrastate  drivers  that 
could  be  impacted  by  this  proposal. 
Several  existing  FMCSA  information 
collections  employ  this  number  (OMB 
Control  No.  2126-0001— Drivers 
Records  of  Duty  Status;  OMB  Control 
No.  2126-0004— Driver  Qualification 
Files;  and  OMB  Control  No.  2126- 
0006— Medical  Qualification  Files).  The 
agency  believes  this  high-end  estimate 
captures  all  drivers  who  may  be  affected 
by  the  new  information  collection 
burdens  being  proposed.  The  agency 
continues  to  explore  methods  of  more 
precisely  determining  the  number  of 
drivers  that  could  be  affected  by  FMCSA 
regulations. 

The  truck  driving  industry  is 
characterized,  in  general,  by  a  high 
driver  tiu^nover  rate.  Previous 
information  collections  have  estimated 
there  are  burden  hours  associated  with 
839,596  driver  applications  each  year. 
That  represents  13  percent  of  the 
6,458,430  truck  driver  positions. 
Comments  to  the  docket  describe 
various  driver-screening  processes  used 
by  trucking  companies  to  fill  these 
driver  positions.  However,  no  data  is 
currently  available  on  how  many 
applicants,  or  what  percentage  of 
applicants,  are  denied  employment 
using  ciurent  screening  practices. 
FMCSA  requests  comments  addressing 
what  the  ciurent  denial  rates  may  be 
under  existing  driver  screening 
processes. 

This  proposed  rule  would  provide 
employers  with  more  information  about 
the  background  and  safety  history  of  the 
appUcants  for  employment  as  drivers. 
The  agency  estimates  that  an  additional 
10  percent  of  the  driver  applicants  with 
accidents  over  the  last  3  years  (14,300) 
and  25  percent  of  the  drivers  with 
positive  alcohol  or  controlled 
substances  tests  for  the  1  additional  year 
(1,300)  will  bfe  refused  employment 
because  of  the  heightened  scrutiny  of 
their  background  information.  Rounded 
up  to  the  nearest  thousand,  this 
represents  16,000  additional  drivers  that 
will  be  involved  in  the  hiring  process. 
Employing  these  figures,  the  agency 
estimates  this  proposed  rule  would 
require  motor  carriers  to  make  requests 
for  driver  safety  background  information 
for  a  total  of  approximately  855,596 
(839,596  +  16,000)  drivers. 

In  addition,  the  proposed  rule  would 
require  the  prospective  employer  to  seek 
information  from  all  previous  employers 
for  whom  the  applicant  has  worked  in 
the  past  3  years.  For  purposes  of  this 
information  collection,  the  agency  is 
estimating  that,  on  average,  each 


applicant  had  1.39  employers  in  the 
past  3  years.  Therefore,  the  niunbor  of 
requests  for  background  information 
would  be  1,189,278  (1.39  employers  x 
855,596  drivers). 

This  proposed  rule  would  also  require 
driver  applicants  to  be  advised  they  can 
review,  request  correction,  or  rebut  what 
a  previous  employer  provided  as  that 
driver's  employment  history  with  that 
employer.  The  majority  of  these 
notifications  would  be  made  via  a 
statement  on  the  job  application; 
therefore,  we  are  not  assigning  an 
information  collection  burden  for  this 
notification.  We  request  comments  on 
whether  there  might  be  any  significant 
burden  in  sectors  of  the  industry  using 
telephone  job  application  processes. 

The  currently-approved  Driver 
Qualification  Files  information 
collection  can  be  broken  down  into  two 
sections:  (1)  Addressing  the  burdens  of 
prospective  employers  and  driver 
applicants  during  the  hiring  process, 
and  (2)  addressing  the  biu-dens  related 
to  carriers  and  drivers  who  are  currently 
employed  (e.g.,  annual  review).  This 
proposed  rule  would  require  revisions 
to  the  first  section  and  leave  the  second 
section  unchanged.  In  addition,  it 
would  create  a  third  section — to  address 
new  burdens  imposed  by  the  proposed 
rule  on  the  former  employers  of  drivers. 
The  resulting  three  elements  of  this 
information  collection,  as  proposed, 
would  be:  (1)  The  hiring  process 
(prospective  employers  and  driver 
appUcants),  (2)  the  annual  review 
(current  employers  and  drivers),  and  (3) 
the  responsibilities  of  previous 
employers. 

First  Element  oflC.  The  changes 
proposed  by  this  SNPRM  to  the  first 
item — the  hiring  process — address  the 
specific  types  and  timeframes  of 
employment  history  to  be  requested 
(includes  accident  data):  The  proposed 
changes  to  specific  types  of  safety 
performance  history  requested  and 
timeframes  of  employment  do  not 
increase  the  information  collection 
burden  for  the  prospective  employer 
investigations  as  part  of  the  hiring 
process.  However,  prospective 
employers  would  be  required  to  notify 
drivers  of  their  right  to  review  their 
safety  performance  history  received 
from  prospective  employers  and  provide 
them  with  that  information,  if 
requested.  The  burden  estimate  for  this 
element  is  1,333  burden  hours  (16,000 
drivers  x  5  minutes  for  prospective 
employers  to  provide  the  data  to  each  of 
those  drivers,  divided  by  60  minutes). 

Another  increase  regarding  the 
various  elements  of  the  hiring  process  is 
to  adjust  the  number  of  driver 
applicants  estimate  to  include  16,000 


additional  drivers  who  would  need  to 
apply  to  fill  the  positions  of  the  16,000 
it  is  estimated  would  not  be  hired  due 
to  enhanced  safety  performance  history 
data  being  received.  The  increase  in  the 
various  elements  within  the  hiring 
section  results  in  an  additional  burden 
of  4.799  hoius  for  this  first  IC  item  (799 
hours  for  the  driver  and  motor  carrier  to 
perform  16,000  additional  employment 
application-related  activities  +  4,000 
hours  for  motor  carriers  to  request 
driving  and  safety  performance  history 
data  for  16,000  additional  applicants). 

Second  Element  oflC.  The  second 
element  of  the  Driver  Qualification 
Files — annual  review — would  be 
unaffected  by  this  proposal. 

Third  Element  oflC.  The  third 
element  of  this  information  collection  is 
created  due  to  the  changes  made  in  this 
SNPRM.  In  the  past,  previous  employers 
were  not  required  to  systematically 
provide  employment  history  on  their 
former  employees.  This  proposal  would 
require  all  employers  to  provide  driver 
safety  performance  history  data 
(including  accident  data)  for  the  3-year 
period  preceding  the  date  of  the  request. 
The  annual  burden  for  this  requirement 
is  estimated  to  be  99,107  burden  hours 
(855,596  drivers  x  an  estimated  1.39 
previous  employers  per  driver  x  5 
minutes,  divided  by  60  minutes). 

This  rule  also  proposes  a  new  right  for 
former  drivers  to  protest  or  rebut 
employment  data  supplied  by  previous 
employers  to  prospective  employers. 
Prospective  employers  would  be 
required  to  provide  the  driver  applicant 
with  copies  of  the  information  it 
receives  from  the  former  employer. 
Former  employers  would  have  a  duty 
and  be  required  to:  (1)  Provide  the  past 
employee/driver  the  opportiuiity  to 
rebut;  (2)  review  a  rebuttal,  if  submitted; 
(3)  amend  records,  if  persuaded  by  the 
rebuttal;  (4)  append  the  driver's  rebuttal 
to  the  record,  if  not  persuaded  to  revise 
their  records  by  the  rebuttal;  and  (5) 
keep  a  copy  of  the  rebuttal  with  the  file 
and  send:  (a)  the  revised  record  to  the 
prospective  employer,  or  a  copy  of  the 
driver's  rebuttal,  and  fb)  the 
employment  history  with  the  appended 
rebuttal  when  requested  in  the  futiure. 

The  agency  assumes  that  16,000 
drivers  would  protest  the  employment 
history  provided  by  former  employers. 
The  FMCSA  estimates  it  would  take 
approximately  2  hours  for  the  driver  to 
create  and  submit  a  protest.  It  is  further 
estimated  that  it  would  take  the 
previous  employer  2  hoiu«  to  address 
and  respond  to  each  protest.  Therefore, 
the  burden  estimate  for  this  activity  is 
64,000  hours  ((16,000  x  2  hours  per 
protesting  driver)  +  (16,000  x  2  hours 
per  previous  employer)). 
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The  total  burden  associated  with  this 
third  area  is  163,107  (99,107  (burden 
associated  with  previous  employers 
providing  safety  performance  history]  + 
64,000  (burden  associated  with 
rebuttals/protests)). 

Accordingly,  Table  2  estimates  that 
the  total  burden  hour  increase  for  the 
Driver  Qualification  Files  information 
collection  would  be  169,239  (1,333 
(notification  and  driver  rights  to  review 
data  received)  +  4.799  (adjustment 
taking  into  account  the  additional 
16,000  drivers  who  would  need  to  go 
through  the  hiring  process  when  this 
proposed  rule  is  promulgated]  +  99,107 
(providing  3  years  of  safety  performance 
history]  +  64,000  (duties  associated  with 
drivers  who  rebut  and  protest 
employment  history)). 

Table  2.— Driver  Qualification 
Files  Information  Collection 


New  activity 

Estimated 
burden 
hours 

Notification  and  driver  rights 

Adjystment  for  16.000  addi- 
tional applicants 

-      1,333 
4  799 

Providing  3  years  of  safety  per- 
formance history  

99  107 

Driver  rebuttals 

64  000 

Total  

169,239 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  these 
information  collection  requirements, 
including,  but  not  limited  to:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  performance  of  the 
functions  of  the  FMCSA,  including 
whether  the  information  has  practical 
utility,  (2)  the  accuracy  of  the  estimated 
burden  and  the  various  assumptions 
made  in  this  PRA  section,  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collection,  and  (4) 
ways  to  minimize  the  collection  burden 
without  reducing  the  quality  of  the 
information  collected. 

National  Environmental  Policy  Act 

The  Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  is  a  new 
administration  within  the  Department  of 
Transportation  (DOT).  The  FMCSA 
analyzed  this  rule  imder  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  (NEPA).  die  Councd 
on  Environmental  Quality  Regulations 
Implementing  NEPA  (40  CFR  1500- 
1508),  and  DOT  Order  5610.1C, 
Procedures  for  Considering 
Environmental  Impacts. 

This  rule  would  be  categorically 
excluded  from  further  analysis  and 
documentation  in  an  environmental 


assessment  or  environmental  impact 
statement  under  paragraph  4.c.(3]  of 
DOT'S  Order  as  a  project  amendment 
that  does  not  signiHcantly  alter  the 
environmental  impact  of  the  action. 
This  rule  would  specify  minimum 
safety  performance  history  information 
to  be  sought  and  provided  during  the 
course  of  a  §  391.23(c)(1)  investigation 
into  a  driver's  employment  history. 

Executive  Order  13211  (Energy  Supply, 
Distribution,  or  Use) 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  This  action  is  not 
a  significant  energy  action  within  the 
meaning  of  section  4(b)  of  the  Executive 
Order  because  it  is  not  economically 
significant  and  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 
Additionally,  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs  has  not  designated  this  rule  as  a 
significant  energy  action.  For  these 
reasons,  a  Statement  of  Energy  Effects 
under  Executive  Order  13211  is  not 
required. 

Regulatory  Evaluation:  Summary  of 
Benefits  and  Costs 

/.  Background  and  Summary 

The  primary  costs  of  this  proposed 
rule  involve  retaining,  investigating, 
providing,  and  reviewing  additional 
driver  safety  performance  data  by 
employers  (previous  or  current  and 
prospective]  for  use  in  hiring  decisions. 
Specific  types  of  additional  driver  safety 
performance  data  include  driver 
accident,  alcohol/controlled  substance 
test,  and  rehabilitation  program  data. 

Specific  costs  to  previous  or  current 
employers  (hereafter  referred  to  as 
previous  employers)  include  retaining 
an  additional  two  years  of  accident  data 
on  each  of  its  drivers  and  reporting  such 
investigative  data  to  all  prospective 
employers  of  drivers  for  three  years  after 
a  driver  leaves  their  employ.  Current 
regulations  require  employers  to  collect 
and  retain  one  year  of  accident  data  on 
drivers,  and  no  requirement  to  report  to 
prospective  employers.  Additionally, 
previous  employers  would  be  required 
to  report  on  three  years  of  alcohol/ 
controlled  substances  test  and 
rehabilitation  program  data  to 
prospective  employers  (in  lieu  of  the 
two  years  of  data  currently  required  by 
existing  regulations). 

Previous  employers  are  already 
required  by  part  382  to  report  on  driver 
violations  of  Federal  regulations 
regarding  alcohol  and  controlled 


substances  use  and/or  failure  to 
complete  rehabilitation  programs  within 
the  preceding  two  years.  This  SNPRM 
proposes  adding  a  requirement  to  the 
§391.23  pre-employment  investigation 
requirements  and  increasing  the  number 
of  years  to  be  reported  by  previous 
employers  from  two  to  three  years. 

Specific  costs  to  prospective 
employers  include  investigating  driver 
accident  and  alcohol/controlled 
substances  data  from  previous 
employers  and  using  that  data  in  hiring 
decisions.  Current  regulations  require 
prospective  employers  to  attempt  to 
obtain  appropriate  driver  Motor  Vehicle 
Record(s)  (MVRs)  and  to  investigate 
employment  records  for  the  preceding 
three  years. 

FMCSA  has  a  policy  that  previous 
employers  cannot  make  receiving 
payment  for  their  costs  a  condition  of 
providing  alcohol  and  controlled 
substances  data,  if  this  is  also  applied  to 
this  new  requirement  of  providing 
accident  data  in  response  to 
investigations,  then  the  costs  incurred 
by  previous  employers  for  providing  all 
safety  performance  history  information 
will  be  largely  borne  by  previous 
employers.  If  these  costs  are  relatively 
equally  shared,  i.e.,  each  employer  gets 
as  much  value  from  investigations  to 
other  employers  as  fi-om  providing  the 
information,  then  who  incurs  these 
costs  is  not  directly  important  to 
calculation  of  the  estimated  total  costs 
of  this  proposed  SNPRM. 

The  1997  CDL  Effectiveness  study 
contained  a  report  of  a  focus  group 
meeting  of  motor  carrier  safety  directors. 
(CDL  Focus  Group  Study,  November 
1996,  copy  of  the  Safety  Director 
comments  are  included  in  the  docket  as . 
document  41.)  It  documents  that  a 
number  of  motor  carriers  require  drivers 
to  have  obtained  previous  experience 
driving  a  CMV  before  that  carrier  will 
hire  the  driver.  If  some  employers 
operate  more  as  employers  of  entry-level 
drivers,  then  they  could  often  be 
required  to  provide  investigation 
information,  but  not  get  much  benefit  of 
receiving  such  investigations  ft-om  other 
previous  employers.  In  such  cases,  if  the 
motor  carriers  furnishing  the 
investigation  data  are  small  entities,  the 
costs  could  potentially  rise  to  the  level 
of  a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
FMCSA  requests  comments  regarding 
any  information  that  might  indicate  a 
different  analysis  of  costs  should  be 
used  if  such  inequalities  might  be 
created  by  the  existing  FMCSA  policy 
preventing  motor  carriers  who  are 
furnishing  investigation  information 
from  receiving  payment  for  the 
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information  as  a  condition  of  releasing 
the  information. 

The  discussion  that  follows  is  a 
summary  of  the  costs  and  benefits 
associated  with  this  proposed  rule.  For 
a  complete  discussion  of  the  data  used, 
assumptions  made,  and  calculations 
performed  for  this  analysis,  the  reader  is 
referred  to  the  docket,  where  a  copy  of 
the  full  regulatory  evaluation  report  is 
contained.  A  summary  of  the  costs 


associated  with  this  proposed  rule  is 
included  in  Table  3. 

Table  3.— Summary  of  Costs, 

2003-2012 

[In  millions  of  dollars] 


First  Year  Costs  .. 

Total  Discounted 

riod  


Costs,  10- Year  Pe- 


$10 


76 


First-year  costs  associated  with  this 
rule  total  $10  million,  while  total 
discoimted  costs  over  the  entire  10-year 
analysis  period  total  $76  million.  These 
figures  represent  oxu-  best  estimate  of  the 
costs  associated  with  implementation  of 
this  rule.  Where  uncertainties  exist 
regarding  these  cost  estimates,  we  have 
noted  them  in  the  discussion  and  invite 
comment. 

The  benefits  associated  with  this  rule 
are  contained  in  Table  4. 


Table  4.— Summary  of  Benefits,  2003-2012 

[In  millions  of  dollars] 


Benefits  scenario 


Direct  Benefits  Only'  

With  10%  Deterrence  Effect  2 
With  25%  Deterrence  Effect  2 
With  50%  Deterrence  Effect  2 


Total  discounted 

benefits,  10-year 

analysis  period 


$88 

97 

110 

132 


1  Under  the  "Direct  Benefits  Only"  scenario,  all  tmck-related  accident  reduction  benefits  result  from  those  commercial  drivers  with  the  worst 
safety  performance  records  not  being  hired. 

2  Under  the  three  benefits  scenarios  including  a  "Deterrence  Effect",  FMCSA  assumes  that  the  availability  of  and  easier  access  to  new  com- 
mercial dnver  safety  performance  data  would  result  In  some  drivers  improving  their  driving  behavior  for  fear  that  prospective  employers  would 
now  use  such  data  in  future  hiring  decisions.  Since  we  were  unsure  of  the  magnitude  of  this  effect,  we  assessed  the  deterrence  effect  at  zero 
10,  25,  and  50  percent  of  direct  truck-related  accident  reduction  benefits 


In  calculating  benefits  for  this  rule, 
we  attempted  to  account  for  both  direct 
and  indirect  benefits.  Direct  benefits  are 
reductions  in  truck-related  accidents 
that  result  from  prospective  employers 
not  hiring  certain  commercial  drivers 
(i.e.,  those  with  poor  accident  or 
alcohol/controlled  substance 
information)  because  the  new  accident 
and  alcohol/controlled  substance  test 
and  program  data  was  made  available  by 


previous  employers.  Indirect  benefits 
are  those  associated  with  a  deterrence 
effect.  The  FMCSA  assumes  that  the 
availability  of  and  easier  access  to  new 
commercial  driver  safety  performance 
data  would  cause  some  percentage  of 
drivers  to  improve  their  driving 
behavior,  for  fear  that  prospective 
employers  would  now  obtain  and  use 
such  data  in  their  hiring  decisions. 
Since  we  do  not  know  the  specific 


magnitude  of  the  deterrence  effect 
associated  with  this  new  data 
availability,  we  calculated  this  effect  as 
a  percent  of  the  direct  accident 
reduction  benefits  from  this  rule. 

Comparing  total  discoimted  costs  and 
benefits,  we  have  calculated  net  benefits 
estimates  and  benefit-cost  ratios  for  this 
rule.  They  are  contained  in  Table  5. 


Table  5.— Summary  of  Net  Benefits  and  Benefit-Cost  Ratios,  2003-2012 

[In  millions  of  dollars] 


Benefits  scenario 


Direct  Benefits  Only 

With  10%, Deterrence  Effect 
With  25%  Deterrence  Effect 
With  50%  Deterrence  Effect 


Total  discounted 
net  benefits  ^ 


Benefit-cost 
ratio  2 


1.16 
1.27 
1.45 
1.74 


'  Total  Discounted  Net  Benefits  were  derived  by  subtracting  the  Total  Discounted  Cost  estimate  of  $76  million  in  Table  3  from  each  of  the  Total 
Discounted  Benefits  estimates  in  Column  3  of  Table  4.  For  example,  subtracting  the  $76  million  in  total  discounted  costs  from  Table  3  by  the  $88 
million  in  Total  Discounted  Benefits  under  the  "Direct  Benefits  Only"  scenario  of  Table  4  yields  Total  Net  Discounted  Benefits  of  312  million  over 
the  10-year  analysis  period  (2003-2012)  examined  here. 

2  Benefit-Cost  Ratios  were  derived  by  dividing  the  Total  Discounted  Cost  estimate  of  $76  million  in  Table  3  from  each  of  the  Total  Discounted 
Benefits  estimates  for  each  of  the  Benefits  Scenarios  located  in  Column  3  of  Table  4.  For  example,  dividing  the  $88  million  in  Total  Discounted 
Benefits  under  the  "Direct  Benefits  Only"  scenario  of  Table  4  by  the  $76  million  in  total  discounted  costs  from  Table  3  yields  a  Benefit-Cost  Ratio 
of  1.16  over  the  10-year  analysis  period  (2003-2012)  examined  here  A  benefit-cost  ratio  greater  than  one  implies  that  the  mie  is  cost  effective 
to  implement  when  comparing  costs  to  benefits  within  the  10-year  analysis  period 


1 


len  examining  the  total  discoimted 
net  benefits  and  benefit-cost  ratios,  we 
see  that  in  all  scenarios  identified  in 
Table  4,  this  rule  is  cost  effective  when 
measured  within  the  10-year  analysis 
period.  The  costs  and  benefits  of  this 


SNPRM  will  be  discussed  separately  in 
the  next  two  sections. 

//.  Costs 

Accident  Data 

In  1997,  the  Gallup  Organization 
performed  a  study  for  ATA  where  they 


estimated  that  403,000  commercial 
drivers  would  need  to  be  hired  by  the 
trucking  industry  each  year  between  the 
years  1994  and  2005  in  order  to  meet 
projected  demand.  Of  this  total,  Gallup 
estimated  that  320,000  (or  80  percent) 
would  need  to  be  hired  due  to  internal 
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turnover  {i.e.,  drivers  switching  trucking 
companies),  35,000  (or  8  percent)  would 
need  to  be  hired  due  to  industry  growth, 
and  48,000  (or  12  percent)  would  need 
to  be  hired  due  to  attrition,  retirement, 
and  external  turnover  (i.e.,  drivers 
leaving  trucking  for  alternative 
industries). 

We  anticipate  that  this  proposed  rule 
would  alter  some  portion  of  the  403,000 
driver  hiring  decisions  made  each  year 
within  the  trucking  industry.  Because 
hiring  managers  will  have  additional 
accident  and  alcohol/controlled 
substance  test  data  with  which  to  select 
drivers  for  positions,  it  is  likely  that  the 
new  data  would  result  in  some  drivers 
(who  previously  would  have  been  hired) 
not  being  hired  because  of  this  rule.  In 
this  analysis,  we  estimated  that  roughly 
16,000  of  the  403,000  commercial 
drivers  hired  annually  by  the  industry 
would  now  be  denied  employment 
because  of  the  new  accident  and 
alcohol/controlled  substance  test  data 
becoming  available  to  prospective 
employers.  Of  these  16,000  total 
commercial  driver  applicants,  14,300 
wo\ild  not  be  hired  because  of  the  new 
accident  data  and  1,300  would  not  be 
hired  because  of  the  new  alcohol/ 
controlled  substance  test  and  program 
data.  When  rounded  to  the  nearest  1,000 
(our  standard  practice  in  this  analysis), 
it  yields  16,000  total  driver  applicants 
likely  to  be  denied  employment  each 
year  as  a  result  of  this  proposed  rule. 
Therefore,  we  estimated  the  total 
number  of  drivers  being  considered/ 
hired  for  positions  each  year  within  the 
trucking  industry  at  419,000  (403,000  + 
16,000). 

To  calculate  the  new  accident  records 
that  would  likely  need  to  be  stored  and 
reported  on  as  part  of  this  rule,  we  used 
the  average  annual  total  for  truck-related 
accidents  for  1999  and  2000,  which  is 
equal  to  445,000  (includes  all  truck- 
related  fatal,  injiuy,  and  property- 
damage-only  accidents).  Using  an 
estimate  of  3  million  as  the  total  existing 
driver  population,  we  estimated  the 
number  of  annual  accidents  per  driver 
at  0.148  (/.e.,  445,000/3  million).  In  this 
analysis,  we  assumed  drivers  being 
hired  due  to  internal  turnover  (i.e., 
320,000  positions)  would  be 
experienced  drivers  (i.e.,  with  accident 
records)  and  the  remainder  [i.e.,  those 
hired  due  to  attrition,  retirement,  and 
industry  growth)  would  be  new  drivers 
(i.e.,  those  without  previous  accidents). 
As  such,  the  number  of  accidents  for 
which  the  number  of  drivers  being  hired 
each  year  would  be  responsible  is  equal 
to  47,500  (i.e.,  0.148  x  320,000). 

Over  three  years,  the  number  of 
reportable  accidents  these  drivers  would 
be  involved  in  would  total  143,000.  We 


assumed  for  10  percent  of  these 
accidents  (or  almost  14,300  cases,  after 
rounding),  the  driver  would  not  be  hired 
as  a  result.  Assuming  one  accident  per 
driver,  we  estimate  this  new  data  would 
reverse  14,300  of  the  403,000  hiring 
decisions  made  each  year  within  the 
industry.  We  believe  the  10-percent 
assumption  is  reasonable,  given  the 
importance  of  accident  data  in 
determining  insurance  rates  and 
forecasting  potential  liability  costs  for 
trucking  companies.  For  example,  of  the 
average  445,000  truck-related  annual 
accidents  reported  in  calendar  years 
1999  and  2000,  one  percent  (or  4,450) 
were  fatal,  22  percent  (or  98,000)  were 
injury-related,  and  77  percent  (or 
343,000)  were  property-damage-only 
(PDO)."  Also,  FMCSA  research  into 
NHTSA's  Fatal  Accident  Reporting 
System  (PARS)  database  reveals  in 
almost  30  percent  of  two-vehicle 
accidents  involving  a  large  truck  and 
passenger  vehicle,  the  driver  of  the 
truck  exhibited  behavior  that  may  have 
contributed  to  the  accident.^ 

Since  the  literature  carefully  notes  a 
"contributing  factor"  cannot  be  equated 
with  crash  causation  (and  FMCSA  does 
not  yet  have  definitive  data  on  crash 
causation  factors),  we  must  assume  that 
in  only  a  certain  percentage  of  these 
crashes  did  the  truck  driver's  behavior 
actually  cause  the  crash.  We  assiune  a 
prospective  employer  would  use 
"cause"  as  the  primary  criterion  in 
deciding  whether  to  hire  a  driver  or  not. 
In  this  analysis,  we  assumed  that  in 
only  one-third  of  these  "contributing 
factor"  crashes,  or  10  percent  of  all 
crashes  (i.e.,  V3  of  30%  of  all  crashes  = 
10%),  did  the  truck  driver's  behavior 
cause  of  the  crash.  In  the  other  two- 
thirds  of  "contributing  factor"  crashes, 
we  assumed  the  truck  driver's  behavior 
either  did  not  in  fact  cause  the  crash  or 
that  further  investigation  on  cause  was 
inconclusive  and  the  driver  was  hired.) 
Therefore,  in  14,300  of  the  cases  where 
three  years  of  new  accident  data  would 
be  made  available  the  hiring  decisions 
would  be  reversed,  i.e.,  the  driver  would 
be  denied  employment.  The  FMCSA 
invites  comments  regarding  the 
acciu-acy  of  these  assumptions. 

Regarding  retention  costs  for  this  new 
accident  data,  employers  would  be 
required  to  store  an  additional  two  years 
of  all  truck-related  accidents,  or  890,000 
records,  at  an  average  of  $0.15  per 
record  (according  to  the  Association  for 


'  "Large  Truck  Crash  Facts  2000",  Federal  Motor 
Carrier  Safety  Administration.  Analysis  Division. 
March  2002. 

2  "Large  Truck  Crash  Profile:  The  1997  National 
Picture",  by  the  Analysis  Division.  Office  of  Motor 
Carriers.  Federal  Highway  Administration, 
September  1998. 


Records  Management  Activities 
(ARM  A)). 

Regarding  new  data  reporting 
requirements  for  the  419,000  drivers 
being  considered/hired  annually  within 
the  industry,  143,000  records  (47,500 
annual  accident  records  x  3  years)  will 
now  have  to  be  reported  aimually  by  . 
previous  employers  to  prospective 
employers.  Since  each  inquiry  requires 
a  search  (whether  it  yields  past 
accidents  or  not),  419,000  record 
searches  will  have  to  be  completed  per 
year  (@  $1.57  per  search  according  the 
ARMA).  For  the  143,000  cases  where  an 
accident  is  discovered  within  the 
preceding  three  years,  duplication  of  the 
record  will  have  to  be  performed  (@ 
$1.33  per  record  according  to  ARMA) 
and  the  original  record  will  have  to  be 
refiled  in  the  driver's  file  {@  $1.84  per 
record  according  to  ARMA).  Lastly,  we 
assumed  one  letter  would  be  mailed  (@ 
$0.37  per  letter  via  first-class  mail)  for 
each  of  the  419,000  driver  record 
searches  conducted  annually  (with  the 
letter  either  containing  the  data 
investigated  or  a  statement  indicating 
that  no  accidents  were  found). 
Multiplying  the  cost  per  record  for  each 
activity  by  the  number  of  records 
handled  under  each  activity,  total  first- 
year  costs  from  (a)  storing/retaining  two 
additional  years  of  driver  accident  data, 
(b)  searching/retrieving,  duplicating, 
and  refiling  three  years  of  accident  data 
in  preparation  for  mailing,  and  (c) 
mailing  out  the  information  are  $1.4 
million. 

Alcohol  and  Controlled  Substances 
Test-Related  Data 

Using  data  from  the  2001  FMCSA 
Drug  and  Alcohol  Testing  Survey,  we 
estimated  that  an  average  of  5,100  of  the 
403,000  drivers  hired  annually  within 
the  industry  will  fail  random  and  non- 
random  alcohol/controlled  substances 
tests  each  year  and  will  be  referred  to  a 
rehabilitation.  This  proposed  rule 
requires  one  additional  year  of  such 
data  to  be  reported  to  prospective 
employers  on  the  419,000  drivers 
considered/hired  annually.  Since  each 
inquiry  requires  a  search  (whether  it 
yields  past  data  or  not),  419,000  record 
searches  will  have  to  be  completed  per 
year  (@  $1.57  per  search  according  the 
ARMA).  Also,  in  the  5,100  cases  where 
a  violation/referral  is  discovered  for 
reporting  the  additional  year's  results, 
duplication  of  the  record  will  have  to  be 
performed  (@  $1.33  per  record 
according  to  ARMA)  and  the  original 
record  will  have  to  be  refiled  in  the 
driver's  file  (@  $1.84  per  record 
according  to  ARMA).  Lastly,  we 
assumed  one  letter  would  be  mailed  {@ 
$0.37  per  letter  via  first-class  mail)  for 
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each  of  the  419,000  driver  record 
searches  conducted  annually  (with  the 
letter  either  containing  the  data 
investigated  or  a  statement  indicating 
that  no  test/program  data  were  found). 
Multiplying  the  cost  per  record  for  each 
activity  by  the  number  of  records 
handled  under  each  activity,  total  first- 
year  costs  from:  (a)  Searching/retrieving, 
dupUcating,  and  refiling  one  year  of 
such  data  in  preparation  for  mailing, 
and  (b)  mailing  out  the  information  are 
$0.8  million.  Because  of  cost  savings 
and  overlaps  with  the  already  existing 
processes  being  performed,  the  actual 
cost  likely  could  be  less. 

In  this  analysis,  we  estimated  that 
roughly  25  percent  (or  1,300)  of  those 
5,100  commercial  drivers  who  fail 
random  or  non-random  alcohol/ 
controlled  substance  tests  annually, 
who  are  referred  to  rehabilitation 
programs,  and  who  change  employment 
within  the  industry  each  year  would 
now  be  denied  employment  because  of 
the  new  alcohol/controlled  substance 
program  data  made  available  to 
prospective  employers.  Coupled  with 
the  14,300  we  earlier  estimated  would 
not  be  hired  because  of  the  new 
accident  data,  we  have  estimated  a  total 
of  16,000  commercial  driver  applicants 
likely  to  be  denied  employment  as  a 
result  of  this  proposed  rule's 
implementation.  This  estimate  will  be 
revisited  when  we  estimate  accident 
reduction  benefits. 

Implicit  in  parts  of  the  above 
discussion,  where  we  discussed  the 
number  of  driver  safety  performance 
investigations  to  be  made  to  previous 
employers,  we  assumed  one  applicant 
per  job  and  therefore  one  set  of 
investigations  to  previous  employers  per 
prospective  driver,  i.e.,  not  multiple 
drivers  applying  for  one  job  each  being 
investigated  to  all  previous  employers. 
This  is  likely  an  underestimate  of  the 
true  number  of  investigations  likely  to 
be  made  to  previous  employers  each 
year,  since  in  some  cases  a  prospective 
employer  will  request  safety 
performance  data  on  more  than  just  one 
prospective  driver.  The  safety  directors 
in  the  CDL  Effectiveness  Focus  Group 
Study  (November  1996)  reported  having 
to  screen  many  drivers  to  obtain  one 
good  driver  to  hire.  "It  will  take  100 
apphcations  to  find  10  or  20  good  ones, 
and  that's  good."  Additionally,  some 
portion  of  prospective  drivers  will  likely 
have  had  more  than  one  previous 
employer  within  the  last  three  years, 
which  would  further  increase  the  total 
number  of  investigations  made  to 
previous  employers  within  a  given  year. 

However,  FMCSA  was  not  able  to 
estimate  with  any  certainty  the  number 
of  drivers  a  prospective  employer  might 


consider  "serious  candidates"  for  a 
position  and  for  whom  safety 
performance  history  data  would  be 
requested.  Additionally,  although  recent 
estimates  on  industry  turnover  would 
indicate  that  across  all  segments,  an 
average  driver  would  likely  be  with  the 
same  employer  for  three  or  more  years, 
it  is  well  reported  that  some  segments 
have  much  higher  tiunover  rates.  In 
such  segments  a  prospective  driver  may 
have  had  multiple  employers  within  the 
past  three  years.  Given  the  relative 
uncertainty  in  these  numbers  though, 
we  assumed  one  investigation  per 
position  to  be  filled  for  the  purposes  of 
this  evaluation.  The  agency  invites    . 
comments  regarding  the  acciuacy  of 
these  assumptions  and  encourages 
commenters  to  provide  data  to  support 
their  position. 

Also,  we  know  that  some  segments  of 
the  industry  initiates  applications  using 
telephone  and  other  means  of 
communication.  As  a  result,  the 
prospective  employer  initiates  the 
required  inquiries  and  investigations 
based  on  the  application  before  the 
prospective  employer  has  obtained  the 
signed  driver  authorization  to  obtain  the 
drug  and  alcohol  data.  Some  portion  of 
these  drivers  will  pass  the  initial 
screening.  They  will  be  asked  to  provide 
the  signed  authorization  for  the  drug 
and  alcohol  data. 

These  second  stage  screening 
investigations  for  possible  drug  and 
alcohol  data  would  be  to  the  same 
previous  employers  who  were 
investigated  for  accident  and  other 
safety  performance  history  data.  We  do 
not  have  enough  data  to  estimate  the 
additional  cost  these  employers  would 
bear  for  these  multiple  investigations  for 
the  same  driver  application. 

Costs  To  Notify  Drivers  of  Rights  To 
Review  Data 

Under  this  proposed  rule,  the  §  391.23 
investigation  into  a  driver's  employment 
history  involves  the  prospective 
employer  acquiring  driver  safety 
performance  data  from  previous 
employers.  Under  this  rule,  data 
obtained  through  investigation  is 
defined  to  include  driver  accident  and 
alcohol/controlled  substances  data.  For 
this  analysis,  we  assiuned  that  419,oSo 
drivers  applying  for  positions  would  be 
notified  of  such  rights  on  their 
employment  applications,  or  via  a 
simple  return  letter  sent  to  the  driver 
upon  receipt  of  the  application  and 
signed  consent  form  (for  the  purposes  of 
retrieving  accident  and  alcohol/ 
controlled  substances  data  from 
previous  employers).  Since  we  expect 
that  employers  would  have  to  piu'chase 
new  application  forms  (including  the 


new/revised  information),  we  used  the 
difference  between  the  current  cost  of  a 
standard  application  form  (at  $0.06  each 
when  purchased  from  a  large  office 
supply  distributor)  and  what  we 
believed  would  be  the  cost  for  the  new 
customized  form  ($0.12  each).  For 
419,000  applications,  the  annual  cost  to 
provide  this  information  to  applicants  is 
much  less  than  $0.1  million. 

We  do  not  have  sufficient  data  to 
estimate  the  costs  that  would  be 
incurred  to  provide  the  required 
notification  of  driver  rights  by  those 
employers  who  initiate  the  application 
process  by  telephone  or  other  such 
means  rather  than  by  a  form  application. 
However,  such  costs  would  presumably 
be  relatively  small.  We  invite  comments 
on  this  issue. 

Costs  Associated  With  Driver  Data 
Protests 

This  SNPRM  provides  that  all  drivers 
have  the  right  to  review,  comment  on. 
and  refute  the  investigative  employment 
data  provided  by  their  previous 
employers  to  prospective  employers. 
However,  those  drivers  most  likely  to 
refute  such  data  are  those  denied 
employment  as  a  result  of  the 
information.  As  such,  we  assume  only 
those  drivers  who  are  denied 
employment  as  a  result  of  the  new  data 
(or  16,000  drivers)  would  contest  their 
safety  performance  data  provided  by  a 
previous  employer. 

For  these  16,000  cases,  we  assumed 
two  additional  hours  of  labor  time  spent 
by  each  driver  to  file  a  request/protest 
with  their  previous  employer  and  two 
additional  hours  of  labor  time  spent  by 
each  previous  employer  to  address  each 
request/protest.  We  used  an  average 
2001  hourly  wage  rate  for  trucking 
managers  of  $35.94,  obtained  from  a 
cost-benefit  analysis  performed  for 
FMCSA  by  Moses  and  Savage,  1993,  and 
updated  to  2001  using  the  GDP  Price 
Deflator.  We  multiplied  this  figiu-e  by 
16,000  cases,  yielding  total  costs  to  the 
trucking  company  to  address  driver 
protests  of  their  data  files  of  roughly 
$1.1  million  annually  (undiscounted). 

As  stated,  we  also  assumed  the  driver 
would  spend  two  hours  filing  the 
protest  with  the  previous  employer. 
Using  the  2001  hourly  wage  rate  of 
$14.66  and  16,000  drivers,  this  cost 
adds  another  $0.5  million  to  annual 
total.  Lastly,  at  $0.15  per  record  filing 
(using  ARMA  recordkeeping  estimates) 
and  16,000  cases,  filing  activities  add 
only  $2,300  to  this  cost.  Totaling  these 
three  components  yields  an  annual  total 
cost  to  address  driver  protests  of  $1.6 
million. 

In  estimating  the  driver  and  employer 
costs  associated  with  potential  protests. 
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it  was  unclear  how  frequently  the  driver 
or  the  employer  might  seciue  the 
services  of  an  attorney  to  either 
prosecute  or  defend  against  such 
protests.  Presumably  the  hourly  cost  of 
attorneys  would  exceed  the  cost 
assumed  for  trucking  managers  of 
$35.94.  If  this  should  occur  very  often, 
it  could  alter  the  assumed  costs. 
However,  because  of  the  imcertainty 
costs  associated  with  possible  attorney 
services  were  not  included  in  this 
analysis.  The  agency  invites  comments 
regarding  this  approach  and  encourages 
commenters  to  provide  data  to  support 
their  position. 

Costs  to  Prospective  Employers  To 
Collect/Review  Additional  Data 

As  discussed,  the  new  driver 
performance  data  required  under  this 
proposed  rule  would  expand  the 
investigative  data  collection  and  review 
process  currently  being  practiced  by 
prospective  employers  as  part  of  the 
hiring  process.  To  determine  the  cost 
per  hiring  decision,  we  estimated  the 
prospective  employer's  review  of  driver 
performance  data  would  be  expanded 
by  an  additional  one-half  hour  per 
hiring  decision.  Using  the  average  2001 
hourly  wage  rate  for  a  trucking  company 
manager  of  $35.94  and  320,000 
experienced  drivers  (i.e.,  those  who  will 
have  performance  histories  for  these 
employers  to  review),  total  annual  costs 
of  this  activity  amount  to  $5.8  million 
(undiscounted). 

Costs  to  V*rospective  Employers  To 
Interview  "Replacement  Hires" 

There  will  also  be  new  costs  to 
prospective  employers  to  interview  the 
approximately  16.000  replacement 
drivers  for  those  applicants  now 
rejected  for  positions  because  of  the 
newly  available  accident  and  alcohol/ 
controlled  substance  data.  We  assumed 
one  additional  hour  per  prospective 
employer  to  interview  each 
"replacement  driver".  At  an  hourly 
wage  rate  of  $35.94  per  hour  per 
trucking  company  manager  and  16,000 
applicants,  total  annual  costs  of  this 
activity  amount  to  $0.6  million 
(undiscounted). 

Total  Costs 

Total  first-year  costs  to  implement 
this  proposed  rule  amount  to 
approximately  $10  million  (after 
rounding).  Total  discounted  costs  over 
the  10-year  analysis  period  (2003-2012) 
are  $76  million,  using  a  discount  rate  of 
seven  percent. 

///.  Benefits 

Societal  benefits  associated  with  this 
proposed  rule  would  accrue  from  the 


expected  reduction  in  accidents 
resulting  from  the  use  of  safer  drivers  by 
industry.  Specifically,  additional  driver 
safety  performance  data  used  in  the 
hiring  decision  should  result  in  denying 
positions  to  the  less  safe  drivers  who 
prior  to  this  proposed  rule  would  have 
been  hired.  Additionally,  it  is 
reasonable  to  assume  this  proposed  rule 
would  generate  a  deterrence  effect,  since 
studies  of  similar  social  problems  and 
policy  approaches  have  quantified  such 
impacts  (i.e.,  reducing  alcohol-related 
accidents  via  changes  in  penalties  and 
public  attitudes).  In  this  analysis,  we 
quantified  the  "direct"  benefits 
resulting  from  a  reduction  in  accidents 
due  to  changes  in  driver  hiring 
decisions.  To  estimate  "indirect" 
benefits  associated  with  a  deterrence 
effect,  we  conducted  a  sensitivity 
analysis  by  assuming  that  the  benefits 
from  a  deterrence  effect  could  range 
anywhere  from  zero,  10  percent,  25 
percent,  or  50  percent  of  the  direct 
accident  reduction  benefits  associated 
with  this  rule. 

Benefits  Resulting  From  Newly- 
Available  Accident  Data 

The  first  source  of  direct  benefits 
expected  from  this  proposed  rule  would 
occur  as  a  result  of  trucking  company 
managers  using  driver  accident  data 
from  the  three  preceding  years  in  their 
hiring  decisions.  A  study  conducted  by 
the  Volpe  Center  examined  the. 
difference  in  accident  rates  for  motor 
carriers  with  a  high  number  of  previous 
accidents  versus  those  with  a  low 
number  of  previous  accidents.  We  used 
the  results  of  this  study  as  a  proxy  for 
the  direct  accident  reduction  potential 
of  this  rule,  under  the  logic  that  if  a 
hiring  manager,  using  the  new  accident 
data  provided  to  him  under  this  rule, 
ends  up  hiring  an  applicant  with  a  low 
previous  accident  rate  (or  no  accidents 
in  the  recent  past)  in  lieu  of  the 
applicant  with  a  high  previous  accident 
rate,  then  accident  reduction  benefits 
would  accrue  from  this  rule. 

Using  the  study  conducted  by  the 
Volpe  National  Transportation  Systems 
Center,  we  discovered  that  motor 
carriers  identified  as  high-risk  (based  on 
accidents  experienced  during  a  36- 
month  period  prior  to  identification) 
had  a  post-identification  accident  rate  of 
81.4  accidents  per  1000  power  units 
versus  only  29.9  accidents  per  1000 
power  units  by  carriers  identified  as 
low-risk  (based  on  the  absence  of  past 
accidents  and  hence  no  Accident  Safety 
Evaluation  Area  (SEA)  score).  Under  the 
premise  that  a  motor  carrier's  accident 
profile  is  a  direct  extension  of  his 
drivers'  profiles  and  is  a  result  of  that 
carrier's  corrunercial  driver  hiring  and 


screening  process,  then  we  can  use 
these  results  to  examine  differences  in 
drivers. 

At  a  post-identification  accident  rate 
difference  of  51.5  accidents  per  1000 
power  units  between  high-  and  low-risk 
carriers,  we  converted  this  accident  rate 
difference  to  a  per-driver  rate  by 
assuming  two  drivers  per  power  unit  on 
average  within  the  industry  (based  on 
information  obtained  at  the  Hours-of- 
Service  Roundtables,  July  2000). 
Therefore,  the  difference  in  accidents 
per  driver  is  .026  (i.e..  51.5/(1000  x  2)) 
over  the  18-month  post-identification 
analysis  period  examined  in  the  study. 
Assuming  an  equal  distribution  of  this 
accident  involvement  differential  over 
the  18-month  period  following 
identification,  we  estimated  the  annual 
difference  in  accidents  between  drivers 
with  and  without  accidents  within  the 
preceding  18  months  to  be  0.017 
accidents  per  driver  per  year.  Assuming 
drivers  not  hired  as  a  result  of  this 
proposed  rule  would  find  alternative 
employment  as  drivers  after  an  average 
of  six  months  of  searching,  the  accident 
reduction  differential  used  to  calculate 
benefits  in  this  analysis  was  0.0085  per 
driver.  By  using  such  a  conservative     . 
estimate  {i.e.,  it  is  likely  that  drivers 
with  a  high  number  of  past  accidents  or 
alcohol/controlled  substance  violations 
would  find  it  difficult  to  secure 
alternative  positions  within  six  months), 
we  are  ensuring  that  oiu  estimates  of 
accident  reduction  benefits  will  not  be 
overstated.  ; 

Using  an  average  cost  per  truck- 
related  accident  of  $79,873  in  2002 
dollars  (taken  from  Zaloshnja,  Miller, 
and  Spicer,  and  updated  using  the  Gross 
Domestic  Product  (GDP)  Price  Deflator), 
we  can  estimate  the  value  of  accident 
reduction  benefits. 

In  the  first  year  of  the  analysis  period 
(2003),  one  year  of  accident  data  (or 
47,500  accident  records)  would  be 
available  to  prospective  employers. 
Based  on  an  assumption  that  in  10 
percent  of  these  cases,  the  driver  hiring 
decision  would  be  reversed,  then  4,750 
drivers  would  be  denied  employment 
because  of  the  newly-available  accident 
data.  In  the  second  year  of  the  analysis 
period  (2004),  two  years  of  accident  data 
(or  95,000  records)  are  collected  on 
drivers  and  the  number  of  hiring 
decisions  reversed  rises  to  9,500  (or  10 
percent  of  the  95,000  records).  In  2005 
and  thereafter,  when  this  proposed  rule 
would  be  fully  implemented,  the 
number  of  hiring  decisions  reversed 
because  of  the  new  accident  data  would 
rise  to  14,300  (or  10  percent  of  the 
143,000  newly-available  accident 
records  for  the  419,000  experienced 
drivers  hired  each  year). 
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At  an  average  cost  per  accident  of 
$79,873  in  2002  dollars,  an  accident 
differential  of  .0085.  and  4,730,  9,500, 
and  14,300  drivers  who  are  not  hired  in 
2003,  2004,  and  2005,  respectively,  the 
discounted  value  of  annual  accident 
reduction  benefits  is  equal  to  $3.3 
million  in  2003,  $6.5  million  in  2004, 
and  $9.8  million  in  2005  (when  three 
years  of  data  become  available  to 
prospective  employers).  This  translates 
to  a  total  of  41,  81,  and  122  accidents 
avoided  in  these  three  years, 
respectively,  as  a  result  of  the  newly- 
available  accident  data.  Thereafter,  the 
accident  reduction  potential  (122 
accidents)  remains  the  same  as  that  in 
2005,  the  year  the  accident  data 
retention  and  reporting  requirement 
would  become  fully  implemented.  First- 
year  accident  reduction  benefits  equal 
$3.3  million,  while  total  discounted 
accident  reduction  benefits  from  the 
new  accident  data  are  equal  to  $64 
million  (after  roimding)  over  the  10-year 
analysis  period. 

Alcohol  and  Controlled  Substances  Data 

The  second  source  of  direct  accident 
reduction  benefits  would  result  fi'om  the 
availability  of  driver  alcohol  and 
controlled  substance  use  and 
rehabilitation  program  data  by 
prospective  employers.  The  Motor 
Carrier  Management  Information  System 
(MCMIS)  contains  information  on  tiie 
niunber  of  accidents  experienced  by 
drivers  with  and  without  alcohol  or 
controlled  substances  citations  for  the 


period  1999-2001.  Results  reveal  that 
the  difference  in  accidents  for  drivers 
with  and  without  citations  for  alcohol 
and  controlled  substances  violations  is 
.019  accidents  per  driver  over  a  three- 
year  period  (1999-2001).  Assuming  an 
equal  distribution  of  accident 
involvement  and  driver  exposure  over 
this  three-year  period,  the  difference  in 
accident  profiles  between  drivers  with 
and  without  a  citation  for  a  serious 
traffic  violation  is  roughly  0.0633 
accidents  per  driver  per  year. 

As  was  done  with  the  accident  data, 
we  conservatively  assumed  that  drivers 
who  are  not  hired  into  positions  in  any 
given  year  because  of  the  new  data 
would  be  able  to  find  other  driver 
positions  after  an  average  of  six  months 
of  searching.  As  such,  the  accident 
reduction  differential  used  to  calcidate 
benefits  in  this  anedysis  was  0.0316  per 
driver  for  new  alcohol/controlled 
substances  data. 

Recall  that  we  estimated  that  1.300 
commercial  driver  applicants  would 
now  be  denied  employment  because  of 
the  new  alcohol/controlled  substance 
program  data  made  available  to 
prospective  employers.  Using  an 
average  cost  per  truck-related  accident 
of  $79,873  and  an  annual  difference  in 
accidents  of  .0316  per  driver,  annual 
benefits  associated  with  this  provision 
equal  roughly  $3.2  million  in  2003.  The 
number  of  accidents  avoided  as  a  result 
of  the  new  driver  alcohol  and  controlled 
substance  test  and  program  data  is  equal 
to  41  accidents  each  year  between  2003 


and  2012  [i.e.,  0.0316  x  1,280  drivers). ' 
Total  discounted  accident  reduction 
benefits  from  the  new  alcohol/ 
controlled  substance  test  and  program 
data  over  the  10-year  analysis  period  are 
estimated  to  be  $24  million. 

Benefits  From  a  Deterrence  Effect 

We  believe  it  is  plausible  to  assimie 
there  would  be  a  "deterrence  effect" 
associated  with  this  rule,  (i.e.,  where  a 
driver  may  strive  to  improve  his  safety 
performance  record  if  he  knows  that 
such  information  would  be  available  to 
prospective  employers  in  future  hiring 
decisions).  However,  we  were  unsiu«  as 
to  the  specific  magnitude  of  this  effect. 
Therefore,  we  incorporated  a  sensitivity 
analysis  framework  into  this  evaluation 
by  assuming  that  the  deterrence  effect 
could  range  anjrwhere  from  zero,  10 
percent,  25  percent,  or  50  percent  of  the 
value  of  direct  accident  reduction 
benefits  measured  earfier.  Since  the 
"deterrence  effect"  benefits  are  a 
percentage  of  the  direct  accident 
reduction  benefits  associated  with  this 
rule,  they  are  identified  in  the  next 
section,  where  we  discuss  the  total 
benefits. 

Total  Benefits 

Total  benefits  associated  with  this 
rule  are  identified  in  Table  6  and  are 
separated  according  to  our  assumptions 
regarding  the  magnitude  of  the 
deterrence  effect  associated  with  this 
rule. 


l^ 


Table  6.— Summary  of  Benefits,  2003-2012 

[In  millions  of  dollars 


Benefits  scenario 


Direct  Benefits  Only' 

With  10%  Deterrence  Effect  ^ 
Witfi  25%  Deterrence  Effect  2 
Witti  50%  Deten-ence  Effect  2 


First-year 
benefits 


Total  discounted 

benafits,  10-year 

analysis  period 

$6 

$88 

7 

97 

8 

110 

10 

132 

'  Under  the  "Direct  Benefits  Only"  scenario,  all  truck-related  accident  reduction  benefits  result  from  the  industry's  refusal  to  hire  drivers  with  the 
worst  safety  performance  records. 

2  Under  the  three  benefits  scenarios  including  a  "Deten-ence  Effect",  FMCSA  assumes  that  the  availability  of  and  easier  access  to  new  com- 
mercial driver  safety  performance  data  would  result  in  some  drivers  improving  their  driving  behavior  for  tear  that  prospective  employers  would 
now  use  such  data  in  future  hiring  decisions.  Since  we  were  unsure  of  the  magnitude  of  this  effect,  we  assessed  the  deterrence  effect  at  zero 
10,  25,  and  50  percent  of  direct  truck-related  accident  reduction  benefits. 


First-year  (2003)  benefits  associated 
with  this  proposed  rule  range  from 
slightly  less  Uian  $6.5  milUon  (rounded 
down  to  $6  million  in  the  table)  when 
we  assume  there  is  no  deterrence  effect 
to  almost  $10  million  when  we  assume 
the  deterrence  effect  is  equal  to  50 
percent  of  the  direct  accident  reduction 


benefits  of  this  rule.  Total  discounted 
benefits  associated  with  this  rule  range 
from  a  low  of  $88  million  when  we 
assume  no  deterrence  effect  to  a  high  of 
$132  million  when  we  assimie  the 
deterrence  effect  is  equal  to  50  percent 
of  the  direct  accident  reduction  benefits. 


IV.  Net  Benefits 

Total  discounted  net  benefits 
associated  with  this  proposed  rule  are 
included  in  Table  7. 
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Table  7.— Summary  of  Net  Benefits  and  Benefit-Cost  Ratios,  2003-2012 

[In  millions  of  dollars] 

Benefits  scenario 

Total  discounted 
net  benefits  ^ 

Benefit-cost 
ratio  2 

Direct  Benefits  Only 

$12 
21 
34 
56 

1  16 

With  10%  Deten^ence  Effect 

1  27 

With  25%  Deterrence  Effect  

1  45 

With  50%  Deterrence  Effect  

1  74 

1  Total  Discounted  Net  Benefits  were  derived  by  subtracting  the  Total  Discounted  Cost  estimate  of  $76  million  in  TaWe  3  from  each  of  the  Total 
Discounted  Benefits  estimates  in  Column  3  of  Table  4.  For  example,  subtracting  the  $76  million  in  total  discounted  costs  from  Table  2  by  the  $88 
million  in  Total  Discounted  Benefits  under  the  "Direct  Benefits  Only"  scenario  of  Table  4  yields  Total  Net  Discounted  Benefits  of  $12  million  over 
the  10-year  analysis  period  (2003-2012)  examined  here. 

2  Benefit-Cost  Ratios  were  derived  by  dividing  the  Total  Discounted  Cost  estimate  of  $76  million  in  Table  3  from  each  of  the  Total  Discounted 
Benefits  estimates  for  each  of  the  Benefits  Scenarios  located  in  Column  3  of  Table  4.  For  example,  dividing  the  $88  million  in  Total  Discounted 
Benefits  under  the  "Direct  Benefits  Only"  scenario  of  Table  4  by  the  $76  million  in  total  discounted  costs  from  Table  3  yields  a  Benefit-Cost  Ratio 
of  1.16  over  the  10-year  analysis  period  (2003-2012)  examined  here.  A  benefit-cost  ratio  of  greater  than  one  implies  that  the  rule  is  cost  effec- 
tive to  implement  when  comparing  costs  to  benefits  within  the  1 0-year  analysis  period. 


Total  net  discounted  benefits 
associated  with  this  rule  over  the  10- 
year  analysis  period  range  from  a  low  of 
$12  million  when  we  assume  no 
deterrence  effect  benefits,  to  a  high  of 
$56  million  when  we  assume  the 
magnitude  of  the  deterrence  effect  is 
equal  to  50  percent  of  the  direct 
accident  reduction  benefits  associated 
with  the  rule.  Correspondingly,  benefit- 
cost  ratios  range  from  a  low  of  1.16 
when  we  assume  no  deterrence  effect 
benefits  to  a  high  of  1.74  when 
deterrence  effect  benefits  are  assumed  to 
equal  50  percent  of  direct  accident 
reduction  benefits. 

List  of  Subjects 

49  CFR  Part  390 

Highway  safety,  Intermodal 
transportation.  Motor  carriers,  Reporting 
and  recordkeeping  requirements.  Safety. 

49  CFR  Part  391 

Alcohol  abuse,  Drug  abuse,  Drug 
testing,  Highway  safety.  Motor  carriers. 
Reporting  and  recordkeeping 
requirements.  Safety. 

In  consideration  of  the  foregoing,  the 
FMCSA  proposes  to  amend  title  49  CFR 
chapter  III,  parts  390,  and  391  as  set 
forth  below: 

PART  390— FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL  [AMENDED] 

1.  The  authority  citation  for  49  CFR 
part  390  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.»508.  13301,  13902, 
31133,  31136,  31502,  31504,  and  sec.  204. 
Pub.  L.  104-88,  109  Stat.  803.  941  (49  U.S.C. 
701  note):  sec.  114,  Pub.  L.  103-311,  108  Stat. 
1673,  1677:  sec.  217,  Pub.  L.  106-159,  113 
Stat.  1748, 1767;  and  49  CFR  1.73. 

2.  Section  390.15  is  amended  by 
revising  paragraphs  (a),  (b),  introductory 
text  and  by  adding  paragraph  (c)  to  read 
as  follows: 


§390.15    Assistance  In  investigations  and 
special  studies. 

(a)  A  motor  carrier  must  make  all 
records  and  information  pertaining  to  an 
accident  available  to  an  authorized 
representative  or  special  agent  of  the 
Federal  Motor  Carrier  Safety 
Administration  upon  request  or  as  part 
of  any  investigation  within  such  time  as 
the  request  or  investigation  may  specify. 
A  motor  carrier  shall  give  an  authorized 
representative  of  the  Federal  Motor 
Carrier  Safety  Administration  all 
reasonable  assistance  in  the 
investigation  of  any  accident  including 
providing  a  full,  true  and  correct 
response  to  any  question  of  the  inquiry. 

(b)  For  accidents  that  occur  after 
Ilnsert  date  one  year  prior  to  the 
effective  date  of  the  final  rule.],  motor 
carriers  must  maintain  an  accident 
register  containing  at  least  the 
information  required  by  paragraphs 
(b)(1)  and  (b)(2)  of  this  section  and 
retain  that  information  for  three  years 
after  the  date  of  each  accident.  For 
accidents  that  occurred  on  or  prior  to 
[Insert  date  one  year  prior  to  the 
effective  date  of  the  final  rule.],  motor 
carriers  must  retain  the  record 
containing  at  least  the  information 
required  by  paragraphs  {b)(l)  and  (b)(2) 
of  this  section  in  the  accident  register 
for  a  period  of  one  year  after  an  accident 
occurred. 


(c)  Within  30  days  after  receiving  a 
request  for  information  about  a  former 
driver's  accident  record  from  his/her 
new  or  prospective  employer,  a  motor 
carrier  must  transmit  the  information 
listed  in  paragraph  {b)(l)  of  this  section 
for  all  accidents  contained  in  the 
accident  register  involving  that  driver 
that  occurred  after  [Insert  date  one  year 
prior  to  the  effective  date  of  the  final 
rule.]  . 


PART  391— QUALIFICATIONS  OF 
DRIVERS  [AMENDED] 

3.  The  authority  citation  for  49  CFR 
part  391  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322,  504,  508,  31133, 
31136,  and  31502;  Sec.  114,  Pub.  L.  103-311, 
108  Stat.  1673.  1677;  and  49  CFR  1.73. 

4.  Li  §391.21,  paragraphs  (b)(10)  and 
(d)  are  revised  to  read  as  follows: 

§  391 .21    Application  for  employment. 

***** 

(b)  *  *  * 

(10)(i)  A  list  of  the  names  and 
addresses  of  the  applicant's  employers 
during  the  3  years  preceding  the  date   ^ 
the  application  is  submitted, 

(ii)  The  dates  he  or  she  was  employed 
by  that  employer, 

(iii)  Whether  the  job  was  a  safety- 
sensitive  function  as  defined  under 
§  382.107,  and  thus  subject  to  alcohol 
and  controlled  substances  testing  under 
49  CFR  part  382,  and 

(iv)  The  reason  for  leaving  the  employ 
of  that  employer; 
***** 

(d)  Before  an  application  is  submitted, 
the  motor  carrier  must  inform  the 
applicant  that  the  information  he/she 
provides  in  accordance  with  paragraph 
(b)(10)  of  this  section  may  be  used,  and 
the  applicant's  previous  employers  will 
be  contacted,  for  the  purpose  of 
investigating  the  applicant's  backgroimd 
as  required  by  §  391.23(c).  The 
prospective  employer  must  also  notify 
the  driver  in  writing  of  due  process 
rights  as  specified  in  §  391.23(i) 
regarding  information  received  as  a 
result  of  the  investigations  required  by 
§  391.23(c). 

5.  In  §  391.23,  revise  paragraph  (c) 
and  add  new  paragraphs  (d)  through  (m) 
to  read  as  follows: 

§391.23    Investigations  and  inquiries. 


•^, 
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(c)  The  investigation  of  the  driver's 
employment  record  required  by 
paragraph  (a)(2)  of  this  section  must  be 
completed  writhin  30  days  of  the  date 
the  driver's  emplojonent  begins.  The 
investigation  may  consist  of  personal 
interviews,  telephone  interviews, 
letters,  or  any  other  method  for 
investigating  that  the  carrier  deems 
appropriate.  Each  motor  carrier  must 
make  a  written  record  with  respect  to 
each  previous  employer  contacted.  The 
record  must  include  the  previous 
employer's  name  and  address,  the  date 
the  previous  employer  was  contacted, 
and  tlie  information  provided  about  the 
driver.  The  record  must  be  maintained 
pursuant  to  §391.53. 

(d)  The  motor  carrier  must  investigate, 
at  a  minimum,  the  information  listed  in 
this  paragraph  from  all  previous 
employers  that  employed  the  driver  to 
operate  a  CMV  within  the  previous 
three  years: 

{1}  General  information  about  a 
driver's  employment  record; 

(2)  (i)  Any  accidents,  as  defined  by 
§  390.5  of  this  subchapter,  involving  the 
driver  that  occurred  in  the  three-year 
period  preceding  the  date  of  the 
employment  application.  The  specific 
information  to  be  sought  regarding  any 
accident  is  described  in  §  390.15(b)(1)  of 
this  chapter. 

(ii)  Exception.  Until  [Insert  date  two 
years  after  the  effective  date  of  the  final 
rule.)  carriers  need  only  provide 
information  for  accidents  that  occxured 
after  [Insert  date  one  year  prior  to  the 
effective  date  of  the  final  rule.]. 

(e)  The  motor  carrier  must  investigate 
the  information  listed  below  in  this 
paragraph  from  all  previous  employers 
that  employed  the  driver  within  the 
previous  three  years  in  a  safety-sensitive 
function,  as  defined  under  §  382.107  of 
this  chapter,  that  required  controlled 
substance  and  alcohol  testing  piusuant 
to  part  382  of  this  chapter: 

(1)  Whether,  within  the  previous  three 
years,  the  driver  had  violated  the 
alcohol  and  controlled  substances 
prohibitions  imder  subpart  B  of  part  382 
of  this  chapter. 

(2)  For  a  driver  reported  pursuant  to 
paragraph  (e)(1)  of  this  section,  whether 
the  driver  failed  to  undertake  or 
complete  a  rehabilitation  program 
prescribed  by  a  substance  abuse 
professional  (SAP)  pursuant  to 

§  382.605  of  this  chapter.  If  the  previous 
employer  does  not  know  this 
information  {e.g.,  an  employer  that 
terminated  an  employee  who  tested 
positive  on  a  drug  test),  the  prospective 
motor  carrier  must  obtain 
dociunentation  of  the  driver's  successful 
completion  of  the  SAP's  referral  directiy 
from  the  driver. 


(3)  For  a  driver  reported  pursuant  to 
paragraph  (e)(1)  of  this  section  who  had 
successfully  completed  a  SAP's 
rehabilitation  referral,  and  remained  in 
the  employ  of  the  referring  employer, 
information  on  whether  the  driver  had 
the  following  testing  violations 
subsequent  to  completion  of  a  §  382.605 
referral: 

(i)  Alcohol  tests  with  a  result  of  0.04 
or  higher  alcohol  concentration; 

(ii)  Verified  positive  drug  tests; 

(iii)  Refusals  to  be  tested  (including 
verified  adulterated  or  substituted  drug 
test  results). 

(f)  A  prospective  motor  carrier  must 
provide  to  the  previous  motor  carrier 
the  driver's  written  consent  for  the 
release  of  the  information  in  paragraph 
(e)  of  this  section.  If  the  driver  refuses 
to  provide  this  written  consent,  the 
prospective  motor  carrier  must  not 
permit  the  driver  to  operate  a 
commercial  motor  vehicle  for  that  motor 
carrier. 

(g)  Previous  employers  must  respond 
to  requests  for  the  information  in 
paragraphs  (d)  and  (e)  of  this  section 
within  30  days  after  the  request  is 
received.  The  previous  employer  must 
take  all  precautions  reasonably 
necessary  to  ensure  the  accuracy  of  the 
records. 

(h)  The  release  of  information  under 
this  section  may  take  any  form  that 
reasonably  ensures  confidentiality, 
including  letter,  facsimile,  or  e-mail. 
The  previous  employer  and  its  agents 
and  insurers  must  take  all  precautions 
reasonably  necessary  to  protect  the 
records  from  disclosure  to  any  person 
not  directly  involved  in  forwarding  the 
records,  except  the  previous  employer's 
insiu-er. 

(i)(l)  The  prospective  employer  must 
expressly  notify  the  driver — via  the 
application  form  or  other  written 
document — that  he  or  she  has  the 
following  rights  regarding  the 
investigative  information  provided  to 
the  prospective  employer  piu'suant  to 
paragraphs  (d)  and  (e)  of  this  section: 

(i)  The  right  to  review  information 
provided  by  previous  employers; 

(ii)  The  right  to  have  errors  in  the 
information  corrected  by  the  providing 
previous  employer  and  for  that  previous 
employer  to  re-send  the  corrected 
information  to  the  prospective 
employer; 

(iii)  The  right  to  have  a  rebu^al 
statement  attached  to  the  alleged 
erroneous  information,  if  the  submitting 
previous  employer  disagrees  with  the 
driver  that  the  information  is  incorrect. 

(2)  Drivers  wishing  to  review  previous 
employer-provided  investigative 
information  must  submit  a  written 
request  to  the  prospective  employer. 


The  prospective  employer  must  provide 
this  information  to  die  applicant  within 
two  (2)  business  days.  If  the  prospective 
employer  has  not  yet  received  the 
requested  information  from  the  previous 
employer(s),  then  the  two-business  days 
deadline  will  begin  when  the 
prospective  employer  receives  the 
requested  information.  If  the  driver  has 
not  arranged  to  pick  up  or  receive  the 
requested  records  within  thirty  (30) 
days,  the  prospective  motor  carrier  may 
consider  the  driver  to  have  waived  his/ 
her  request  to  review  the  records. 
(j)(l)  Drivers  wishing  to  correct 
erroneous  information  in  records 
provided  pursuant  to  paragraphs  (d)  and 
(e)  of  this  section  must  send  the 
allegation  of  error,  proof  of  error,  and 
request  to  correct,  to  the  previous 
employer  who  provided  the  records  to 
the  prospective  employer. 

(2)  If  the  previous  employer  and  the 
driver  agree  the  information  in  question 
is  erroneous,  the  previous  employer 
must  correct  the  information  and, 
within  thirty  (30)  business  days  after 
receiving  the  driver's  allegation/proof/ 
request  to  correct,  must  send  the 
corrected  information  to  the  prospective 
employer.  The  previous  employer  must 
also  retain  the  corrected  information  for 
providing  to  subsequent  prospective 
employers  when  requests  for  this 
information  are  received. 

(3)  If  the  previous  employer  and  the 
driver  cannot  agree  the  information  in 
question  is  erroneous,  then  the  previous 
employer  must  accept  a  rebuttal  frtim 
the  driver,  if  he/or  she  wishes  to 
provide  one,  and  within  thirty  (30) 
business  days  after  receiving  the  driver's 
allegation/proof/request  to  correct,  must 
send  a  copy  of  the  driver's  rebuttal  to 
the  prospective  employer.  The  previous 
employer  must  append  the  driver's 
rebuttal  to  the  information  in  its  file  and 
provide  the  complete  appended 
information  to  any  subsequent 
investigating  prospective  employer. 

(k)(l  J  The  prospective  employer  must 
use  the  information  described  in 
paragraphs  (d)  and  (e)  of  this  section 
only  to  decide  whether  to  hire  the  driver 
who  is  the  subject  of  those  records. 

(2)  The  prospective  employer  and  its 
agents  and  insurers  must  take  all 
precautions  reasonably  necessary  to 
protect  the  records  from  disclosure  to 
any  person  not  direcUy  involved  in 
deciding  whether  to  hire  the  driver, 
except  that  disclosure  (excluding  any 
alcohol  or  controlled  substances 
information)  may  be  made  to  the 
prospective  employer's  insurer  for  the 
purpose  of  determining  whether  to 
include  the  driver  on  carrier  insurance. 

(1)(1)  No  action  or  proceeding  for 
defamation,  invasion  of  privacy,  or 
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interference  with  a  contract  that  is  based 
on  the  hirnishing  or  use  of  information 
in  accordance  with  this  section  may  be 
brought  against — 

(i)  A  motor  carrier  investigating  the 
information,  described  in  paragraphs  (d] 
and  (e)  of  this  section,  of  an  individual 
under  consideration  for  employment  as 
a  commercial  motor  vehicle  driver, 

(ii)  A  person  who  has  provided  such 
information;  or 

(iii)  The  agents  or  insurers  of  a  person 
described  in  paragraph  (1)(1)  or  {1)(2)  of 
this  section,  except  insurers  are  not 
granted  a  limitation  on  liability  for  any 
alcohol  and  controlled  substance 
information. 

(2)  The  protections  in  paragraph  (1)  of 
this  section  do  not  apply  to  persons  who 
knowingly  furnish  false  information,  or 
who  are  not  in  compliance  with  the 
procedures  specified  for  these 
investigations. 

6.  In  §  391.51,  paragraph  {b){2)  is 
revised  to  read  as  follows: 

§  391 .51     General  requirements  for  driver 
qualification  files. 

*  *         *         *         * 

(b)  *  *  * 

(2)  A  copy  of  the  response  by  each 
State  agency  concerning  a  driver's 
driving  record  pursuant  to 
§  391.23(a)(1); 

*  *        *        *        * 

7.  Add  a  new  §  391.53  to  read  as 
follows: 

§  391 .53    Driver  Employment  History  File. 

(a)  Each  motor  carrier  must  maintain 
records  relating  to  the  investigation  into 
the  employment  history  of  a  new  or 
prospective  driver  pursuant  to 
paragraphs  (d)  and  (e)  of  this  section. 
This  file  must  be  maintained  in  a  secure 
location  with  controlled  access. 

(1)  The  motor  carrier  must  ensme  that 
access  to  this  data  is  limited  to  those 
who  are  involved  in  the  hiring  decision 
or  who  control  access  to  the  data.  In 
addition,  the  motor  carrier's  insurer  may 
have  access  to  the  data  (except  the 
alcohol  and  controlled  substances  data) 
for  the  purpose  of  determining  whether 
to  include  the  driver  on  the  carrier's 
insxirance  policy. 

(2)  This  data  must  only  be  used  for 
the  hiring  decision. 

(b)  The  file  must  include: 

(1)  A  copy  of  the  driver's  written 
autliorization  for  the  motor  carrier  to 
seek  information  about  a  driver's  drug 
and  alcohol  history  as  required  under 
§  391.23(d). 

(2)  A  copy  of  the  response(s)  received 
to  request  for  information  under 
paragraphs  (d)  and  (e)  of  §  391.23  from 
each  previous  employer,  or 
documentation  of  a  good  faith  effort  to 


contact  them.  The  record  must  include 
the  previous  employer's  name  and 
address,  the  date  the  previous  employer 
was  contacted,  and  the  information 
provided  about  the  driver. 

(c)(1)  The  record  for  a  driver  who  is 
hired  must  be  retained  for  as  long  as  the 
driver  is  employed  by  that  motor  carrier 
and  for  three  years  thereafter. 

(2)  The  record  for  a  driver  who  is  not 
hired  must  be  retained  for  one  year. 

(d)  A  motor  carrier  shall  make  all 
records  and  information  in  this  file 
available  to  an  authorized  representative 
or  special  agent  of  the  Federal  Motor 
Carrier  Safety  Administration  or  an 
authorized  State  or  local  enforcement 
agency  representative,  upon  request  or 
as  part  of  any  inquiry  within  the  time 
period  specified  by  the  requesting 
representative. 

Issued  on:  July  11,  2003. 
Annette  M.  Sandberg, 
Acting  Administrator. 

[FR  Doc.  03-18137  Filed  7-16-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  697  ' 

[I.D.  070203E] 

Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  Provisions; 
Application  for  Exempted  Fishing 
Permit  (EFP) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  a  request  for  an 
EFP  to  harvest  horseshoe  crabs;  request 
for  comments. 

summary:  NMFS  announces  that  the 
Director,  Office  of  Sustainable  Fisheries, 
is  considering  issuing  an  EFP  to  Limuli 
Laboratories  of  Cape  May  Court  House, 
NJ  to  conduct  a  third  year  of  an 
exempted  fishing  operation  otherwise 
restricted  by  regulations  prohibiting  the 
harvest  of  horseshoe  crabs  in  the  Carl  N. 
Schuster  Jr.  Horseshoe  Crab  Reserve 
(Reserve)  located  3  nautical  miles  (nm) 
seaward  of  the  mouth  of  Delaware  Bay. 
NMFS  is  considering  issuing  an  EFP  for 
the  harvest  of  10,000  horseshoe  crabs  for 
biomedical  purposes  and  requiring  as  a 
condition  of  the  EFP  the  collection  of 
data  related  to  the  status  of  Delaware 
Bay  horseshoe  crabs  within  the  Reserve. 
Therefore,  this  document  invites 


comments  on  the  issuance  of  an  EFP  to 
Limuli  Laboratories. 

DATES:  Comments  on  this  action  must  be 
received  on  or  before  August  1,  2003. 
ADDRESSES:  Written  comments  should 
be  sent  to  John  H.  Dunnigan,  Director, 
Office  of  Sustainable  Fisheries,  NMFS, 
1315  East  West  Highway,  Room  13362. 
Silver  Spring,  MD  20910.  Mark  the 
outside  of  the  envelope  "Comments  on 
Horseshoe  Crab  EFP  Proposal." 
Comments  may  also  be  sent  via 
facsimile  (fax)"to  (301)  713-0596. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Meyer,  Fishery  Management  Biologist, 
(301) 713-2334. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  that  govern  exempted 
fishing,  at  50  CFR  600.745(b)  and  697.22 
allow  a  Regional  Administrator  or  the 
Director  of  the  Office  of  Sustainable 
Fisheries  to  authorize  for  limited 
testing,  public  display,  data  collection, 
exploration,  health  and  safety, 
environmental  clean-up  and/or 
hazardous  removal  purposes,  the 
targeting  or  incidental  harvest  of 
managed  species  that  would  otherwise 
be  prohibited.  An  EFP  to  authorize  such 
activity  may  be  issued,  provided  there  is 
adequate  opportunity  for  the  public  to 
comment  on  the  EFP  application,  the 
conservation  goals  and  objectives  of  the 
fishery  management  plan  are  not 
compromised,  and  issuance  of  the  EFP 
is  beneficial  to  the  management  of  the 
species. 

The  Reserve  was  established  on 
February  5.  2001  (66  FR  8906),  to 
provide  protection  for  the  Atlantic  coast 
stock  of  horseshoe  crabs,  and  to  promote 
the  effectiveness -of  the  Atlantic  States 
Marine  Fisheries  Commission's 
(Commission)  Interstate  Fishery 
Management  Plan  (ISFMP)  for 
horseshoe  crab.  The  final  nile  * 

prohibited  fishing  for  horseshoe  crabs  in 
the  Reserve  and  the  possession  of 
horseshoe  crabs  on  a  vessel  with  a  trawl 
or  dredge  aboard  while  in  the  Reserve. 
The  rule  did  not  allow  for  any 
biomedical  harvest  or  the  collection  of 
fishery  dependent  data.  However,  in  the 
comments  and  responses  section,  NMFS 
stated  that  it  would  consider  issuing 
EFPs  for  the  biomedical  harvest  of 
horseshoe  crabs  from  the  Reserve. 

The  biomedical  industry  collects 
horseshoe  crabs,  removes  approximately 
30  percent  of  their  blood,  and  returns 
them  alive  to  the  water.  Approximately 
10  percent  do  not  survive  the  bleeding 
process.  The  blood  contains  a  reagent 
called  Limulus  Amebocyte  Lysate  (LAL) 
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that  is  used  to  test  injectable  drugs  and 
medical  devices  for  bacteria  and 
bacterial  by-products.  Presently,  there  is 
no  alternative  to  LAL  derived  from  the 
horseshoe  crab. 

h^FS  manages  horseshoe  crabs  in  the 
exclusive  economic  zone  in  close 
cooperation  with  the  Commission.  The 
Commission's  Horseshoe  Crab 
Management  Board  met  on  April  21, 
2000,  and  recommended  that 
biomedical  companies  with  a  history  of 
collecting  horseshoe  crabs  in  the 
Reserve  be  given  an  exemption  to 
continue  their  historic  levels  of 
collection  not  to  exceed  a  combined 
harvest  total  of  10,000  crabs  annually. 
The  Commission's  Horseshoe  Crab  Plan 
Review  Team  has  reported  that 
biomedical  harvest  of  up  to  10,000 
horseshoe  crabs  should  be  allowed  to 
continue  in  the  Reserve  given  that  the 
resulting  mortality  should  be  only  about 
1,000  horseshoe  crabs  (10  percent 
mortality  during  bleeding  process). 
Also,  the  Commission's  Horseshoe  Crab 
Stock  Assessment  Committee  Chairman 
recommended  that,  in  order  to  protect 
the  Delaware  Bay  horseshoe  crab 
population  from  over-harvest  or 
excessive  collection  mortality,  no  more 
than  a  maximiun  of  20,000  horseshoe 
crabs  should  be  collected  for  biomedical 
piuposes  from  the  Reserve.  In  addition 
to  the  direct  mortality  of  horseshoe 
crabs  that  are  bled,  it  can  be  expected 
that  more  than  20,000  horseshoe  crabs 
will  be  trawled  up  and  examined  for 
LAL  processing.  "This  is  because 
horseshoe  crab  trawl  catches  usually 
include  varied  sizes  of  horseshoe  crabs 
and  large  female  horseshoe  crabs  are  the 
ones  selected  for  LAL  processing.  The 
unharvested  horseshoe  crabs  are 
released  at  sea  with  some  unknown 
amount  of  mortahty,  but  this  mortality 
is  expected  to  be  negligible. 

Collection  of  horseshoe  crabs  for 
biomedical  purposes  from  the  Reserve  is 
necessary  because  of  the  low  niunbers  of 
horseshoe  crabs  found  in  other  areas 
along  the  New  Jersey  Coast  from  July 
through  October  and  in  light  of  the 
critical  role  horseshoe  crab  blood  plays 
in  {Kvper  health  care.  In  conjimction 
with  the  biomedical  harvest,  NMFS  is 
considering  requiring  that  scientific  data 
be  collected  from  the  horseshoe  crabs 
taken  in  the  Reserve  as  a  condition  of 
receiving  an  EFP.  Since  th?  Reserve  was 
established  on  February  5,  2001,  the 
only  fishery  data  from  this  area  were 
collected  imder  EFPs  issued  to  Limidi 
Laboratories  on  September  28,  2001, 
which  allowed  collections  imtil  October 
31,  2001,  and  on  August  1,  2002,  which 
allowed  collections  imtil  October  31, 
2002,  and  imder  Scientific  Research 
Activity  Permits  issued  to  Dr.  Jim 


Berkson,  Vfrginia  Polytechnic  Institute 
and  State  University's  Department  of 
Fisheries  and  Wildlife  Science  on 
September  4, 2001  (for  collections  from 
September  1-October  31,  2001)  and  on 
September  24,  2002  (for  collections  from 
September  24-November  15,  2002). 
Further  data  are  needed  to  improve  the 
understanding  of  the  horseshoe  crab 
popiUation  in  the  Delaware  Bay  area 
and  to  better  manage  the  horseshoe  crab 
resource  under  the  cooperative  state/ 
Federal  management  program.  The 
information  collected  through  the  EFP 
will  be  provided  to  NMFS,  the 
Commission  and  to  the  State  of  New 
Jersey. 

Results  of  Previous  Year's  EFP 

Limuli  Laboratories  applied  for  an 
EFP  to  collect  horseshoe  crabs  for 
biomedical  and  data  collection  piuposes 
from  the  Reserve,  in  2002.  The  EFP 
application  specified  that:  (1)  The  same 
methods  would  be  used  in  2002  as  in 
2001,  (2)  10  percent  of  the  bled 
horseshoe  crabs  would  be  tagged,  and 
(3)  there  had  not  been  any  sighting  or 
capture  of  marine  mammals  or 
endangered  species  in  the  trawling  nets 
of  fishing  vessels  engaged  in  the 
collection  of  horseshoe  crabs,  since 
1993.  An  EFP  was  issued  to  Limuli 
Laboratories  on  August  1,  2002,  which 
allowed  them  to  collect  horseshoe  crabs 
until  October  31,  2002,  in  the  Reserve. 
A  total  of  1,012  horseshoe  crabs  were 
collected  for  the  manufacture  of  LAL. 
The  horseshoe  crabs  were  collected  on 
11  dates  (4  days  in  August  and  7  days 
in  September),  transported  to  the 
laboratory  for  the  bleeding  operation 
and  inspected  for  sex,  size,  injuries  and 
responsiveness.  Three  to  four  tows  were 
conducted  during  each  fishing  trip  with 
the  tows  lasting  no  more  than  30 
minutes  to  avoid  impacting  loggerhead 
turtles.  Horseshoe  crabs  were  luiloaded 
and  transported  to  the  laboratory  by 
truck.  The  average  sex  ratio  for  the 
landings  was  0.85  males  per  females, 
similar  to  last  year's  ratio  of  0.88. 
Horseshoe  crabs  injured  diuing 
transport  and  handling  niunbered  115  or 

11.4  percent  of  the  total  while  31 
horseshoe  crabs  or  3.1  percent  were 
noted  as  unresponsive  (presumed  dead). 
Therefore,  866  healthy,  iminjured  crabs 
were  available  for  LAL  processing. 
Since  large  horseshoe  crabs,  which  are 
generally  females,  are  used  for  LAL 
processing,  most  were  females.  Of  those 
866  processed  for  LAL,  200  female  crabs 
were  measured  (inter-ocular  distances 
and  prosoma  widths),  weighed,  aged, 
and  tagged  to  establish  baseline 
morphometries  and  ages,  prior  to  being 
released.  Healed  injiuies  were  found  on 

21.5  percent  of  the  crabs  examined  in 


2002,  compared  to  30  percent  in  2001. 
More  than  half  of  those  injiuies  were 
broken  or  worn  telsons.  Most  of  the 
healed  injiuies  were  the  result  of 
spawning  attachments. 

Horseshoe  crabs  were  aged  in  6 
categories  using  Dr.  Carl  N.  Schuster 
Jr.'s  criteria  of  aging  by  appearance: 
First  year  or  virgin,  young,  young/ 
medium,  medium,  medium/old  and  old 
age.  In  2002,  animals^were  categorized 
as  five  percent  virgin  females,  68 
percent  young  animals,  25  percent 
young/medium  and  mediiun,  combined, 
and  2  percent  medium/old  and  old, 
combined.  This  finding  supports  the 
basis  for  the  Reserve  which  was 
established  to  protect  young  horseshoe 
crabs.  The  average  measurements  for  the 
female  horseshoe  crabs  (no  males  were 
measxued)  were  168.10  mm  for  the 
inter-ocular  distance,  270.93  mm  for  the 
prosoma  width  and  2.5  kg  for  weight. 
These  averages  are  slightly  higher  than 
seen  in  2001.  The  horseshoe  crabs  were 
rated  on  an  activity  scale  of  from  one  to 
three,  with  three  being  the  most  active. 
The  vast  majority  of  the  200  that  were 
observed  were  active  (194),  with  185 
falling  in  category  two  and  nine  in 
category  three.  Only  six  crabs  exhibited 
no  movement  on  the  scale  and  were 
rated  as  one.  Tagged  crabs  were  released 
at  the  water's  edge  on  Highs  Beach,  New 
Jersey.  The  beach  was  checked 
frequently,  following  release,  to  ensiu« 
the  crabs  had  retiuned  to  the  water. 

A  total  of  450  horseshoe  crabs  from 
the  Reserve  were  tagged  and  released 
during  2001  and  2002.  Nine  of  the  200 
horseshoe  crabs  tagged  in  2001  have 
been  recovered.  Of  those,  6  crabs  were 
foimd  alive  and  3  were  foimd  dead.  All 
but  one  of  the  live  recoveries  occurred 
during  the  2002  spawning  season.  The 
3  crab  mortalities  may  have  been  a 
consequence  of  spawning. 

Data  collected  under  the  EFP  were 
supplied  to  NOAA  Fisheries,  the 
Commission,  and  the  State  of  New 
Jersey. 

Proposed  EFP 

Limuli  Laboratories  proposes  to 
conduct  a  third  year  of  the  study  using 
the  same  means  and  methods  used 
diuing  years  one  and  two,  as  described 
below  imder  terms  and  conditions. 

The  proposed  EFP  would  exempt  two 
commercial  vessels  from  regulations  at 
50  CFR  697.7(e),  which  prohibit  fishing 
for  horseshoe  crabs  in  the  Reserve 
described  in  §697.23(0(1)  and  prohibit 
possession  of  horseshoe  crabs  on  a 
vessel  with  a  trawl  or  dredge  aboard  in 
the  same  Reserve. 

Limuli  Laboratories,  in  cooperation 
with  the  State  of  New  Jersey's  Division 
of  Fish  and  Wildlife,  submitted  an 
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application  for  an  EFP  on  June  26,  2003. 
NMFS  has  made  a  preliminary 
determination  that  the  subject  EFP 
contains  all  the  required  information 
and  warrants  further  consideration.  • 
NMFS  has  also  made  a  preliminary 
determin«tion  that  the  activities 
authorized  under  the  EFP  would  be 
consistent  with  the  goals  and  objectives 
of  the  Federal  horseshoe  crab 
regulations  and  the  Commission's 
Horseshoe  Crab  ISFMP. 

Regulations  at  50  CFR  600.745(b)(3)(v) 
authorize  NMFS  to  attach  terms  and 
conditions  to  the  EFP  consistent  with 
the  piupose  of  the  exempted  fishery,  the 
objectives  of  the  horseshoe  crab 
regulations  and  fisheries  management 
plan,  and  other  appficable  law.  NMFS  is 
considering  terms  and  conditions  such 
as: 

(1)  Limiting  the  number  of  horseshoe 
crabs  collected  in  the  Reserve  to  no 
more  than  500  per  day  and  to  a  total  of 
no  more  than  10,000  per  year; 

(2)  Requiring  collection  under  an  EFP 
to  take  place  over  a  total  of 
approximately  20  days  during  the 
months  of  July,  August,  September,  and 
October.  Horseshoe  crabs  are  readily 


available  in  harvestable  concentrations 
nearshore  earlier  in  the  year,  and 
offshore  in  the  Reserve  during  July 
through  October; 

(3)  Requiring  a  5  and  one-half  inch 
(14.0  cm)  floimder  net  to  be  used  by  the 
vessel  to  collect  the  horseshoe  crabs. 
This  condition  would  allow  for 
continuation  of  traditional  harvest  gear 
and  adds  to  the  consistency  in  the  way 
horseshoe  crabs  are  harvested  for  data 
collection; 

(4)  Limiting  trawl  tow  times  to  30 
minutes  as  a  conservation  measure  to 
protect  sea  turtles,  which  are  expected 
to  be  migrating  through  the  area  during 
the  collection  period,  and  are  vulnerable 
to  bottom  trawling; 

(5)  Restricting  the  hoiu's  of  fishing  to 
daylight  hours  only,  approximately  from 
7:30  a.m.  to  5  p.m.  to  aid  law 
enforcement.  NMFS  also  is  considering 
a  requirement  that  the  State  of  New 
Jersey  Law  Enforcement  be  notified 
daily  when  and  where  the  collection 
will  take  place;  and 

(6)  Requiring  that  the  collected     - 
horseshoe  crabs  be  picked  up  from  the 
fishing  vessels  at  docks  in  the  Cape  May 
Area  and  transported  to  local 


laboratories,  bled  for  LAL,  and  released 
alive  the  following  morning  into  Lower 
Delaware  Bay. 

Also  as  part  of  the  terms  and 
conditions  of  the  EFP,  for  all  horseshoe 
crabs  bled  for  LAL,  NMFS  is 
considering  a  requirement  that  the  EFP 
holder  provide  information  on  sex  ratio 
and  daily  numbers,  and  tag  10  percent 
of  the  horseshoe  crabs  harvested.  Also, 
the  EFP  holder  may  be  required  to 
examine  at  least  200  horseshoe  crabs 
for: 

a.  Morphometric  data,  by  sex — e.g. 
interocular  (I/O)  distance  and  weight, 
and 

b.  Level  of  activity,  as  measured  by  a 
response  or  by  distance  traveled  after 
release  on  a  beach. 

Based  on  the  results  of  this  EFP,  this 
action  may  lead  to  future  rulemaking. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  11,  2003. 
John  H.  Dunnigan, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-18104  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Native  American  Outreach  Program: 
Request  for  Applications  and  Request 
for  Input 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  of  request  for 

applications  and  request  for  input. 

summary:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  requests  applications 
for  the  Native  American  Outreach 
Program  for  fiscal  year  (FY)  2003  to 
develop  and  deliver  outreach  activities 
that  will  inform  Native  American 
farmers  and  ranchers,  tribal 
govermnents,  tribal  communities,  cuid 
Tribal  Colleges  and  Universities  (TCU) 
about  the  availability  of,  and  encourage 
their  participation  in,  USDA  programs. 
DATES:  Applications  must  be  received 
by  close  of  business  (COB)  on  August 
la,  2003  (5  p.m.  Eastern  Daylight  Time). 
Applications  received  after  this 
deadline  will  not  be  considered  for 
funding.  Comments  regarding  this  RFA 
are  requested  within  three  months  from 
the  issuance  of  this  notice.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  The  address  for  hand- 
delivered  applications  or  applications 
submitted  using  an  express  mail  or 
overnight  courier  service  is:  Native 
American  Outreach  Program;  c/o 
Proposal  Services  Unit;  Cooperative 
State  Research,  Education,  and 
Extension  Service;  U.S.  Department  of 
Agriculture;  Room  1420,  Waterfront 
Centre;  800  9th  Street,  SW., 
Washington,  DC  20024;  Telephone: 
(202) 401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address:  Native  American  Outreach 


Program;  c/o  Proposal  Services  Unit; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2245;  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2245. 

Written  stakeholder  comments  should 
be  submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  hidependence 
Avenue,  SW.,  Washington,  DC  20250- 
2299;  or  via  e-mail  to:  Rfp- 
Oep@csrees.usda.gov.  (This  e-mail 
address  is  intended  only  for  receiving 
comments  regarding  this  RFA  and  not 
requesting  information  or  forms.)  In 
your  comments,  please  state  that  you  are 
responding  to  the  Native  American 
Outreach  Program  RFA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diana  Jerkins;  Program  Director; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agriculture;  STOP  2243;  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2243; 
Telephone:  (202)  401-6996;  Fax:  (202) 
401-6488;  e-mail: 
djerkins@csrees.usda.gov.  i 

SUPPLEMENTARY  INFORMATION: 
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Stakeholder  Input 
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Part  I.  General 

A.  Legislative  Authority  and  Background. 

B.  Purpose,  Priorities  and  Fund 
Availability. 

C.  Eligibility. 

D.  Indirect  Costs. 

E.  Matching  Requirements. 

F.  Funding  Restrictions. 

G.  Types  of  Applications. 
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A.  Project  Types. 

B.  Program  Description. 

Part  III.  Preparation  of  an  Application 

A.  Program  Application  Materials. 

B.  Content  of  Applications. 

C.  Submission  of  Applications. 

D.  Acknowledgment  of  Applications. 
Part  IV.  Review  Process 

A.  General. 

B.  Evaluation  Criteria. 

C.  Conflicts  of  Interest  and  Confidentiality. 
Part  V.  Award  Administration 

A.  General. 

B.  Organizational  Management 
Information. 

C.  Award  Document  and  Notice  of  Award. 
Part  VI.  Additional  Information 

A.  Access  to  Review  Information. 

B.  Use  of  Funds;  Changes. 


C.  Expected  Program  Outputs  and 
Reporting  Requirements. 

D.  Applicable  Federal  Statutes  and 
Regulations. 

E.  Confidential  Aspects  of  Applications 
and  Awards. 

F.  Regulatory  Information. 

G.  Definitions. 

Stakeholder  Input 

CSREES  is  requesting  comments 
regarding  this  RFA  from  any  interested 
party.  These  comments  will  be 
considered  in  the  development  of  any 
subsequent  RFA  for  the  program.  Such 
comments  will  be  used  to  meet  the 
.requirements  of  section  103(c)(2)  of  the 
Agricultiiral  Research,  Extension,  and 
Education  Reform  Act  of  1998  (7  U.S.C. 
7613(c)(2)).  This  section  requires  the 
Secretary  to  solicit  and  consider  input 
on  a  current  RFA  from  persons  wjio 
conduct  or  use  agricultural  research, 
extension  and  education  for  use  in 
formulating  future  RFAs  for  competitive 
programs.  Comments  should  be 
submitted  as  provided  in  the  ADDRESSES 
and  DATES  portions  of  this 
aimoimcement. 

Catalog  of  Federal  Domestic  Assistance 

This  is  a  new  program  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
that  is  authorized  under  the  same 
legislation  as  10.443,  Outreach  and 
Assistance  for  Socially  Disadvantaged 
Farmers  and  Ranchers. 

Part  I.  General 

A.  Legislative  Authority  and 
Backgroimd 

Section  2501(a)  of  the  Food, 
Agriculture,  Conservation,  and  Trade 
Act  of  1990,  as  amended,  (7  U.S.C. 
2279(a))  authorizes  the  Secretary  to 
make  grants  to  eligible  institutions  and 
organizations  so  that  they  may  provide 
outreach  and  technical  assistance  to 
encourage  and  assist  socially 
disadvantaged  farmers  and  ranchers  to 
own  and  operate  farms  and  ranches  and 
to  participate  equitably  in  the  full  range 
of  agricultural  programs  offered  by  the 
Department.  This  assistance  shall 
enhance  coordination  of  the  outreach, 
technical  assistance,  and  education 
efforts  authorized  under  various 
agriculture  programs  and  include 
information  on  and  assistance  vn\h 
commodity,  conservation,  credit,  rural, 
and  business  development  programs, 
application  and  bidding  procedures, 
farm  and  risk  management,  marketing 
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and  other  activities  essential  to 
participation  in  agricultural  and  other 
programs  of  the  Department. 

Paragraph  (3)(A)  of  section  2501(a) 
authorizes  the  Secretary  to  make  grants 
to,  and  enter  into  contracts  and  other 
agreements  with,  an  eligible  entity  to 
provide  information  and  technical 
assistance  under  this  subsection.  In 
addition,  paragraph  (4)(B)  of  section 
2501(a)  authorizes  any  agency  of  the 
Department  to  participate  in  any  grant, 
contract,  or  agreement  entered  into 
under  this  subsection  by  contributing 
funds,  if  the  agency  determines  that  the 
objectives  of  the  grant  will  further  the 
authorized  programs  of  the  contributing 
agency. 

B.  Purpose,  Priorities  and  Fund 
Availability 

The  purpose  of  the  Native  American 
Outreach  Program  conducted  under 
section  2501(a)  is  to  develop  and  deliver 
outreach  activities  that  will  inform 
•  Native  American  farmers  and  ranchers, 
tribal  governments,  tribal  communities, 
and  Tribal  Colleges  and  Universities 
(TCU)  about  the  availability  of,  and 
encourage  participation  in,  USDA 
programs.  Proposals  must  target 
outreach  and  technical  assistance  efforts 
to  Native  American  conmiunities. 
Native  American  refers  to  a  member  of 
a  federally  recognized  American  Indian 
tribe,  b^id,  group,  or  Nation,  including 
Alaska  Indians,  Aleuts,  Eskimos  and 
Alaska  native  villages  of  the  United 
States. 

Proposed  projects  may  address  one, 
some,  or  all  four  (4)  of  the  objectives 
described  below;  however,  priority  will 
be  given  to  proposals  that  address  more 
than  one  of  the  objectives  and/or  serve 
to  cover  the  broadest  geographic 
representation  for  Native  American 
communities: 

1.  Elnhance  education  campaigns 
directed  to  Native  American  producers, 
tribal  governments,  tribaJ  communities, 
and  TCU  for  program  delivery 
opportunities  available  through  USDA 
agencies; 

2.  Provide  additional  education  and 
knowledge  about  USDA  supported 
programs  and  opportunities  to  potential 
participants  in  Native  American 
communities; 

3.  Work  with  educational 
organizations  to  enhance  capacity 
development  in  the  food  and 
agricultural  sciences  in  order  to  provide 
Native  Americans  additional 
information  regarding  program  delivery 
and  career  opportimities; 

4.  Provide  tribal  governments 
information  about  USDA  programs  for 
plant  and  animal  safeguards  internally 


and  on  border  lands  in  support  of 
homeland  security. 

Funded  projects  need  not  be  national 
in  scope;  however,  grantees  will  be 
expected  to  coordinate  their  efforts  and 
establish  appropriate  linkages  with 
other  grantees,  where  feasible,  to 
advance  progress  in  accomplishing  all 
four  (4)  objectives.  There  is  no 
commitment  by  USDA  to  fund  any 
particular  application  or  to  make  a 
specific  number  of  awards.  In  FY  2003, 
USDA  anticipates  that  approximately 
$600,000  will  be  available  to  fund 
applications  submitted  in  response  to 
this  RFA.  Funds  for  this  activity  have 
been  provided  by  six  mission  areas  of 
USDA:  Marketing  and  Regulatory 
Programs  (MRP);  Research,  Education 
and  Economics  (REE);  Rural 
Development  (RD);  Food  Safety  (FS); 
Farm  and  Foreign  Agricultural  Services 
(FFAS);  and  Natxu-al  Resources  and 
Environment  (NRE). 

C.  Eligibility 

Applications  may  be  submitted  by: 

1.  An  Indian  tribe  (as  defined  in 
section  4  of  the  Indian  Self- 
Detennination  and  Education 
Assistance  Act  (25  U.S.C.  450b))  or  a 
national  tribal  organization  that  has 
demonstrated  experience  in  providing 
agricultitte  education  or  other 
agriculturally  related  services  to  Native 
American  feirmers  and  ranchers  in  a 
region. 

2.  Any  community-based 
organization,  network,  or  coalition  of 
community-based  organizations  that: 

(a)  Has  demonstrated  experience  in    ' 
providing  agricultural  education  or 
other  agricultiually  related  services  to 
Native  American  farmers  and  ranchers; 

(b)  Has  provided  to  the  Secretary 
dociunentary  evidence  of  work  with 
Native  American  farmers  and  ranchers 
during  the  two-year  period  preceding 
the  submission  of  an  application  for 
assistance  under  this  program 
(documentary  evidence  shall  include  a 
narrative  providing  specific  information 
regarding:  the  scope  of  past  projects, 
including  the  number  of  Native 
American  farmers  and  ranchers  served 
or  in  the  area  served  by  the 
organization;  activities  conducted; 
community  involvement;  and  copies  of 
prior  agreements,  press  releases,  news 
articles,  and  other  contemporaneous 
documents  supporting  the  narrative); 
and 

(c)  does  not  engage  in  activities 
prohibited  under  section  501(c)(3)  of  the 
Internal  Revenue  Code  of  1986  (see  part 
III,  B.,  17.  for  certification  requirement). 

3.  An  1890  institution  or  1994 
institution  (as  defined  in  section  2  of  the 
Agricultural  Research,  Extension,  and 


Education  Reform  Act  of  1998  (7  U.S.C. 
7601)).  including  West  Virginia  State 
College. 

4.  An  Indian  Tribal  Commimity 
College  or  an  Alaska  Native  Cooperative 
CoUege. 

5.  An  Hispanic-serving  institution  (as 
defined  in  section  1404  of  the  National 
Agricultural  Research,  Extension',  and 
Teaching  Policy  Act  of  1977  (7  U.S.C. 
3103)). 

6.  Any  other  institution  of  higher 
education  (as  defined  in  section  101  of 
the  Higher  Education  Act  of  1965  (20 
U.S.C.  1001))  that  has  demonstrated 
experience  in  providing  agriculture 
education  or  other  agriculturally  related 
services  to  Native  American  farmers  and 
ranchers  in  a  region. 

7.  An  organization  or  institution  that 
received  funding  under  the  Outreach 
and  Assistance  for  Socially 
Disadvantaged  Farmers  and  Ranchers 
Competitive  Grants  Program  (OASDFR) 
before  January  1,  1996,  but  only  with 
respect  to  projects  that  the  Secretary 
considers  are  similar  to  projects 
previously  carried  out  by  the 
organization  or  institution  imder  the 
OASDFR. 

Award  recipients  may  subcontract  to 
organizations  not  eligible  to  apply 
provided  such  organizations  are 
necessary  for  the  conduct  of  the  project; 
however,  applications  will  be  evaluated 
based  on  the  qualifications  of  key 
project  personnel  so  these  participants' 
roles  and  responsibilities  must  be 
detailed. 

D.  Indirect  Costs 

Pursuant  to  section  1462  of  the 
National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3310), 
indirect  costs  for  this  program  are 
limited  to  19  percent  of  the  total  Federal 
funds  provided  under  each  award. 
Therefore,  the  recovery  of  indirect  costs 
under  this  program  may  not  exceed  the 
lesser  of  the  institution's  official 
negotiated  indirect  cost  rate  or  the 
equivalent  of  19  percent  of  total  Federal 
funds  awarded.  Another  method  of 
calculating  the  maximum  allowable  is 
23.456  percent  of  the  total  direct  costs. 
(This  limitation  also  applies  to  the 
recovery  of  indirect  costs  by  any 
subawardee  or  subcontractor,  and 
should  be  reflected  in  the  subrecipient 
budget.)  If  no  rate  has  been  negotiated, 
a  reasonable  dollar  amount  (equivalent 
to  or  less  than  19  percent  of  total 
Federal  funds  requested)  in  lieu  of 
indirect  costs  may  be  requested,  subject 
to  approval  by  USDA.  This  same 
indirect  cost  limitation  applies  to 
subcontracts. 
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E.  Matching  Requirements 

There  is  no  requirement  for  award 
recipients  to  provide  matching  funds 
under  this  program. 

F.  Funding  Restrictions 

Program  funds  may  not  be  used  for 
the  renovation  or  refurbishment  of 
research,  education  or  extension  space; 
the  purchase  or  installation  of  fixed 
equipment  in  such  space;  or  the 
planning,  repair,  rehabilitation, 
acquisition,  or  construction  of  buildings 
or  facilities. 

G.  Types  of  Applications 

All  applications  submitted  in 
response  to  this  RFA  will  be  new 
applications.  All  applications  will  be 
reviewed  competitively  using  the 
selection  process  and  evaluation  criteria 
described  in  part  IV,  Review  Process. 

Part  n.  Progmm  Description 

A.  Project  Types 

In  FY  2003.  CSREES  anticipates 
making  one  to  three  grants.  Applicants 
may  propose  project  budgets  of  up  to 
$600,000.  However,  applicants  should 
factor  into  their  request  the  number  of 
objettives  they  propose  to  address, 
recognizing  that  USDA  will  endeavor  to 
make  progress  toward  accomplishing  all 
four  (4)  objectives  (described  in  part  I, 
B.)  and  achieving  national 
representation  with  these  funds.  Project 
periods  may  not  exceed  eighteen  (18) 
months. 

B.  Program  Description 

Proposed  projects  may  address  one, 
some,  or  all  four  (4)  of  the  objectives 
described  in  part  I,  B.;  however,  priority 
will  be  given  to  proposals  that  address 
more  than  one  of  these  objectives  and/ 
or  serve  to  cover  the  broadest 
geographic  representation  for  Native 
American  communities. 

The  purpose  of  the  Native  American 
Outreach  Program  is  to  develop  and 
deliver  outreach  activities  that  will 
inform  Native  American  farmers  and 
ranchers,  tribal  governments,  tribal 
communities,  and  TCU  about  the 
availability  of,  and  encourage  their 
participation  in,  USDA  programs. 
Fimded  projects  need  not  be  national  in 
scope;  however,  grantees  will  be 
expiacted  to  coordinate  their  efforts  and 
establish  appropriate  linkages  with 
other  grantees,  where  feasible,  to 
advance  progress  in  accomplishing  all 
four  (4)  objectives. 

Proposals  must  target  outreach  and 
technical  assistance  efforts  to  Native 
American  communities.  Native 
American  refers  to  a  member  of  a 
federally  recognized  American  Indian 


tribe,  band,  group,  or  Nation,  including 
Alaska  Indians,  Aleuts,  Eskimos  and 
Alaska  native  villages  of  the  United 
States.  Applicants  must  describe  their 
plans  to  involve  stakeholders  in 
identifying  needs  and  evaluating  the 
success  of  the  project  in  meeting  those 
needs.  Applicants  also  must  submit 
management  plans  that  explain  how  the 
project  will  be  managed  to  ensm-e 
efBcient  administration  of  the  grant. 

Applications  must  incorporate  a 
project  evaluation  component  that  will 
permit  a  qualitative  and  quantitative 
assessment  of  expected  project  impacts 
(see  part  III,  B.,  5.).  Depending  on 
project  objectives,  the  following 
performance  indicators  could  be 
utilized: 

1.  Increased  number  of  workshops 
and/or  training  opportunities  directed  to 
increase  collaboration  between  USDA 
agencies  and  Native  Americans; 

2.  Increased  participation  among 
Native  American  people  in  farm,  risk 
management  and  conservation  programs 
offered  by  the  USDA; 

3.  Increased  number  of  education/ 
outreach  demonstration  projects  and/or 
an  increase  in  the  number  of  exchange 
programs  between  Native  American 
educational  organizations  and  USDA; 
and 

4.  Increased  contact  with  Native 
Americans  regarding  emergency 
planning  for  preparedness  and  security 
for  a  safe  food  supply. 

Applicants  addressing  project 
objectives  1  and/or  2  (as  described  in 
part  I,  B.)  should  provide  a  brief 
synopsis  of  the  program(s)  they  are 
incorporating  in  their  proposed  projects. 
These  can  include,  but  are  not  limited 
to:  The  various  farm  and  risk 
management  programs  that  encourage 
producers  with  both  cropping  and 
livestock  operations  to  adopt  agriculture 
practices  that  can  increase  profitability; 
the  various  conservation  programs  and 
technical  assistance  provided  by  local 
Natural  Resources  Conservation  Service 
offices  that  can  help  Native  American 
producers  better  manage  their  natural 
resources  through  voluntary  incentive- 
based  approaches;  USDA  services  and 
technical  expertise  designed  to  help 
producers  gain  an  understanding  of 
economically  injurious  plant  and 
animal  diseases;  programs  to  identify 
and  solve  farm,  home,  and  community 
problems  through  education  and 
technical  assistance;  services  designed 
to  increase  understanding  of  the  role 
and  opportunities  for  forest  dependent 
rural  commimities;  programs  to  improve 
market  access  opportunities  for 
agricultural  products  in  emerging 
markets;  programs  that  aid  in  the 
development  of  infrastructure  needs  for 


rural  coimnunities;  and  the  facilitation 
of  participation  in  the  national 
Agricultural  Census. 

Applicants  addressing  project 
objective  3  (as  described  in  part  I,  B.) 
should  provide  a  brief  synopsis  of  the 
program(s)  they  are  incorporating  into 
their  proposed  projects.  Funded 
activities  could  include,  but  are  not 
limited  to:  Using  food  and  agricultural 
sciences  programs  available  at 
educational  institutions  to  help  deliver 
enhanced  USDA  program  information; 
creating  exchange  programs  between 
institutions  and  USDA  staff  to  enhance 
capacity  of  education  programs  in  the 
food  and  agricultural  sciences;  and 
providing  information  on  career 
opportunities  within  USDA  or  other 
state.  Federal,  or  tribal  governments  to 
graduates  of  such  accredited  programs. 

Examples  of  outreach  activities  that 
could  be  funded  as  part  of  project 
objective  4  (as  described  in  part  I,  B.) 
include,  but  are  not  limited  to: 
Distributing  to  Native  American  fanners 
and  ranchers  documents  that  remind 
them  of  the  steps  they  can  take  to  secure 
their  operations,  and  discussing  these 
documents  with  them;  updating  Native 
American  farmers  and  ranchers  about 
seciuity  efforts  for  disaster  reporting; 
and  providing  Native  American  farmers 
and  ranchers  with  Foreign  Animal 
Disease  Awareness  Training  seminars. 

Pertinent  USDA  agricultural  programs 
include  but  are  not  limited  to  the 
following,  identified  by  their  Catalog  of 
Fedei'al  Domestic  Assistance  title  and 
number:  Plant  and  Animal  Care 
(10.025);  Emergency  Conservation 
Program  (10.054);  Production  and 
Flexibility  Payments  for  Contract 
Commodities  (10.055);  Forestry 
Incentives  Program  (10.064); 
Conservation  Reserve  Program  (10.069); 
Wetlands  Reserve  Program  (10.072); 
Tribal  College  Equity,  Endowment  and 
Research  (10.221,  10.222,  and  10.227); 
Homeland  Security — Agriculture 
(10.304);  Noninsured  Assistance 
(10.451);  Cooperative  Extension  Service 
(10.500);  Emerging  Markets  Program 
(10.603);  Rural  Business  Enterprise 
Grants  (10.769);  Soil  Survey  (10.903); 
Environmental  Quality  Incentives 
Program  (10.912);  Farmland  Protection 
Program  (10.913);  Wildlife  Habitat 
Incentives  Program  (10.914); 
Agricultural  Statistics  Reports  (10.950); 
and  Grasslands  Reserve  Program. 

On  a  semi-annual  basis,  grantees  must 
submit  progress  reports  to  CSREES.  In 
addition,  grantees  must  participate  in  at 
least  two  national  meetings  of  Native 
Americans,  to  be  agreed  upon  in 
consultation  with  CSREES,  which  will 
serve  to  highlight  their  active 
participation  in  outreach  and 
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information  delivery  to  the  Native 
American  community.  Reasonable  travel 
expenses  for  at  least  one  member  of  the 
project  team  to  attend  these  meetings 
and  for  an  appropriate  number  of 
personnel  to  attend  a  post-award 
meeting  with  CSREES  may  be  requested 
as  part  of  the  project  budget  [see  part  III, 
B.,  12.).  Part  VI,  C.  contains  additional 
information  about  these  requirements. 

Part  ni.  Preparation  of  an  Application 

A.  Program  Application  Materials 

Program  application  materials  are 
available  at  the  CSREES  Fimding 
Opportunities  Web  site  (http:// 
www.reeusda.gov/1 700/funding/ 
ourfund.htm).  If  you  do  not  have  access 
to  the  Web  page  or  have  trouble 
downloading  material  and  you  would 
like  a  hard  copy,  you  may  contact  the 
Proposal  Services  Unit,  Competitive 
Programs,  USDA/CSREES  at  (202)  401- 
5048.  When  calling  the  Proposal 
Services  Unit,  please  indicate  that  you 
are  requesting  the  RFA  and  associated 
application  forms  for  the  Native 
American  Outreach  Program.  These 
materials  also  may  be  requested  via 
Internet  by  sending  a  message  with  your 
name,  mailing  address  (not  e-mail)  and 
phone  number  to  psb@reeusda.gov. 
State  that  you  want  a  copy  of  the  RFA 
and  the  associated  application  forms  for 
the  Native  American  Outreach  Program. 

B.  Content  of  Applications 

The  applications  should  be  prepared 
following  the  guidelines  and  the 
instructions  below.  Each  application 
must  contain  the  following  elements  in 
the  order  indicated: . 

1.  General 

»     Use  the  following  guidelines  to 
prepare  an  application.  Proper 
preparation  of  applications  will  assist 
reviewers  in  evaluating  the  merits  of 
each  application  in  a  systematic, 
consistent  fashion: 

(a)  Prepare  the  application  on  only 
one  side  of  the  page  using  standard  size 
(8V2''x  11")  white  paper,  one-inch 
margins,  typed  or  word  processed  using 
no  type  smaller  than  12  point  font,  and 
single  or  double  spaced.  Use  an  easily 
readable  font  face  (e.g.,  Geneva, 
Helvetica,  Times  Roman). 

(b)  Number  each  page  of  the 
application  sequentially,  starting  with 
the  Project  Description,  including  the 
budget  pages,  required  forms,  and  any 
appendices. 

(c)  Staple  the  application  in  the  upper 
left-hemd  comer.  Do  not  bind.  An 
original  and  fourteen  (14)  copies  of  the 
application  must  be  submitted  in  one 
package,  along  with  two  (2)  additional 


copies  of  the  Project  Summary,  Form 
CSREES-2003,  as  a  separate  attachment. 
Prior  to  mailing,  compare  the 
application  with  the  checklist  found  at 
the  end  of  this  document  to  ensure  the 
application  is  complete. 

(d)  Include  original  illustrations 
(photographs,  color  prints,  etc.)  in  all 
copies  of  the  application  to  prevent  loss 
of  meaning  through  poor  quality 
reproduction. 

(e)  The  contents  of  the  application 
-should  be  assembled  in  the  following 

order: 

(1)  Proposal  Cover  Page  (Form 
CSREES-2002). 

(2)  Table  of  Contents. 

(3)  Project  Summary  (Form  CSREES- 
2003). 

(4)  Project  Description. 

(5)  References  to  Project  Description. 

(6)  Facilities  and  Equipment. 

(7)  Appendices  to  Project  Description. 

(8)  Key  Personnel. 

(9)  Collaborative  Arrangements 
(including  letters  of  support). 

(10)  Conflict-of-interest  List  (Form 
CSREES-2007). 

(11)  Budget  (Form  CSREES-2004). 

(12)  Budget  Narrative. 

(13)  Ciurent  and  Pending  Support 
(Form  CSREES-2005). 

(14)  Assurance  Statement(s)  (Form 
CSREES-2008). 

(15)  Compliance  with  the  National 
Enviroiunental  Policy  Act  (NEPA)  (Form 
CSREES-2006). 

(16)  Certification  of  Compliance  to 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986. 

2.  Proposal  Cover  Page  (Form  CSREES- 
2002) 

Page  A 

Each  copy  of  each  application  must 
contain  a  Proposal  Cover  Page,  Form 
CSREES-2002.  One  copy  of  the 
application,  preferably  ^e  original, 
must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  Project 
Directors  (PDs)  and  the  authorized 
organizational  representative  (AOR),  the 
individual  who  possesses  the  necessary 
authority  to  commit  the  organization's 
time  and  other  relevant  resources  to  the 
project.  If  there  are  more  than  three  co- 
PDs  for  an  application,  please  list 
additional  co-PDs  on  a  separate  sheet  of 
paper  (with  appropriate  information  and 
signatures)  and  attach  to  the  Proposal 
Cover  Page  (Form  CSREES-2002).  Any 
proposed  PD  or  co-PD  whose  signature 
does  not  appear  on  Form  CSREES-2002 
or  attached  additional  sheets  will  not  be 
listed  on  any  resulting  award.  Complete 
both  signatiue  blocks  located  at  the 
bottom  of  the  Proposal  Cover  Page  form. 
Please  note  that  Form  CSREES-2002  is 


comprised  of  two  parts — Page  A,  which 
is  the  Proposal  Cover  Page,  and  Page  B, 
which  is  \he  Personal  Data  on  Project 
Director. 

Form  CSREES-2002  serves  as  a  source 
document  for  the  CSREES  award 
database;  it  is  therefore  important  that  it 
be  accurately  completed  in  its.entirety, 
especially  the  e-mail  addresses 
requested  in  Blocks  4.c.  and  18.c. 
However,  the  following  items  are 
highlighted  as  having  a  high  potential 
for  errors  or  misinterpretations: 

(a)  Type  of  Performing  Organization 
(Block  6.a.  and  6.b.).  For  Block  B.a.,  a 
check  should  be  placed  in  the 
appropriate  box  to  identify  the  type  of 
organization  which  is  the  legal  recipient 
named  in  Block  1.  Only  one  box  should 
be  checked.  For  Block  6.b.,  please  check 
as  many  boxes  that  apply  to  the 
affiliation  of  the  PD  listed  in  Block  16. 

(b)  Title  of  Proposed  Project  (Block 
7.).  The  title  of  the  project  must  be  brief 
(140-character  maximum,  including 
spaces),  yet  represent  the  major  thrust  of 
the  effort  being  proposed.  Project  titles 
are  read  by  a  variety  of  nonscientific 
people;  therefore,  highly  techniceil 
words  or  phraseology  should  be  avoided 
where  possible.  In  addition, 
introductory  phrases  such  as 
"investigation  of,"  "research  on," 
"education  for,"  or  "outreach  that" 
should  not  be  used. 

(c)  Program  to  Which  You  Are 
Applying  (Block  8.).  Enter  "Native 
American  Outreach  Program". 

(d)  Type  of  Request  (Block  14.).  Check 
the  block  for  "New". 

(e)  Project  Director  (Blocks  16.-19.). 
Blocks  16.-18.  are  used  to  identify  the 
PD  and  Block  19.  to  identify  co-PDs.  If 
needed,  additional  co-PDs  may  be  listed 
on  a  separate  sheet  of  paper  and 
attached  to  Form  CSREES-2002,  the 
Proposal  Cover  Page,  with  the 
applicable  co-PD  information  and 
signatiu^s.  Listing  multiple  co-PDs, 
beyond  those  required  for  genuine 
collaboration,  is  discouraged. 

(f)  Other  Possible  Sponsors  (Block 
21.).  List  the  names  or  acronyms  of  all 
other  public  or  private  sponsors 
including  other  agencies  within  USDA 
to  which  your  application  has  been  or 
might  be  sent.  In  the  event  you  decide 
to  send  your  application  to  another 
organization  or  agency  at  a  later  date, 
you  must  inform  the  identified  CSREES 
program  contact  as  soon  as  practicable. 
Submitting  your  application  to  other 
potential  sponsors  will  not  prejudice  i<s 
review  by  CSREES;  however,  submitting 
the  same  (a  duplicate)  application  to 
another  CSREES  program  is  not 
permissible. 
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PageB 

Page  B  should  be  submitted  only  with 
the  original  signature  copy  of  the 
appUcation  and  should  be  placed  as  the 
last  page  of  the  original  copy  of  the 
application.  This  page  contains  personal 
data  on  the  PD(s).  CSREES  requests  this 
infonnation  in  order  to  monitor  the 
operation  of  its  review  and  awards 
processes.  This  page  will  not  be 
duplicated  or  used  during  the  review 
process.  Please  note  that  failure  to 
submit  this  information  will  in  no  way 
affect  consideration  of  your  application. 

3.  Table  of  Contents 

For  consistency  and  ease  in  locating 
infonnation,  each  application  must 
contain  a  detailed  Table  of  Contents 
immediately  following  the  proposal 
cover  page.  The  Table  of  Contents 
should  contain  page  numbers  for  each 
component  of  the  application.  Page 
numbering  should  begin  with  the  first 
page  of  the  Project  Description. 

4.  Project  Summary  (Form  CSREES- 
2003) 

The  application  must  contain  a 
Project  Summary,  Form  CSREES-2003. 
The  simimary  should  be  approximately 
250  words,  contained  within  the  box, 
placed  immediately  after  the  Table  of 
Contents,  and  not  numbered.  The  names 
and  affiliated  organizations  of  all  PDs 
and  co-PDs  should  be  listed  on  this 
form,  in  addition  to  the  title  of  the 
project.  The  summary  should  be  a  self- 
contained,  specific  description  of  the 
activity  to  be  imdertaken  and  should 
focus  on:  Overall  project  goal(s)  and 
supporting  objectives;  plans  to 
accomplish  project  goal(s);  and 
relevance  of  the  project  to  the  purpose 
of  the  Native  American  Outreach 
'  Program.  The  importance  of  a  concise, 
informative  Project  Summary  cannot  be 
overemphasized.  If  there  are  more  than 
three  co-PDs  for  an  application,  please 
list  additional  co-PDs  on  a  separate 
sheet  of  paper  (with  appropriate 
information)  and  attach  to  the  Project 
Summary  (Form  CSREES-2003). 

5.  Project  Description 

Please  Note:  The  Project  Description 
section  may  not  exceed  a  total  of 
eighteen  (18)  single-  or  double-spaced 
pages  including  figures  and  tables.  This 
maximum  has  been  established  to 
ensure  fair  and  equitable  competition. 
The  Project  Description  must  include  all 
of  the  following: 

(a)  Introduction — Clearly  identify 
which  of  the  four  (4)  objectives  [see  part 
I,  B,)  the  proposed  project  seeks  to 
address.  Describe  the  goals,  target 
audience  and  geographic  area  to  be 
served.  Include  preliminary  data/ 


information  pertinent  to  the  proposed 
project. 

(b)  Approach — Describe  the  proposed 
activities,  methods  to  achieve  goals  and 
expected  outcomes.  Justify  the  rationale 
for  choosing  this  project  approach. 
Specify  plans  for  partnerships, 
collaborative  efforts,  and/or  linkages  to 
other  programs  and  projects,  where 
appropriate,  and  explain  how  they  will 
contribute  to  the  success  of  the  project. 
Describe  plans  to  involve  stakeholders 
in  identifying  needs  and  evaluating  the 
success  of  the  project  in  meeting  those 
needs.  Include  a  timeUne  with  expected 
completion  dates  for  project  milestones. 
Discuss  potential  pitfalls  that  may  be 
encountered  and  limitations  to  the 
proposed  approach. 

(c)  Evaluation  and  Monitoring  of 
Project — Provide  a  plan  for  assessing 
and  evaluating  the  accomplishment  of 
stated  goals  during  the  project  period. 
Describe  ways  to  determine  the 
effectiveness  of  the  approach  during  and 
upon  termination  of  the  project.  If  a 
project  is  complex  and  requires 
administrative  oversight,  include  plans 
for  evaluating  and  monitoring  the 
administration  of  the  project,  as  well. 
This  description  should  include  how 
funds  and  resources  will  be  allocated  so 
that  collaborative  participation  of  all 
parties  is  ensured  throughout  the 
duration  of  the  project. 

(d)  Management  Plan — Explain  how 
the  project  will  be  managed  to  ensiu^ 
efficient  administration  of  the  grant, 
including  the  facilitation  of  planning, 
communication,  and  report  preparation. 
Management  of  the  project  will  be 
judged  on  the  adequacy  of:  Overall 
management  of  the  budget,  including 
budget  and  collaboration  with  co-PDs; 
plans  for  reporting,  assessing  and 
interpreting  the  results;  and 
coordination  of  dissemination  of  the 
information  over  the  duration  of  the 
project. 

6.  References  to  Project  Description 

All  references  to  works  cited  should 
be  complete,  including  titles  and  all  co- 
authors, and  should  conform  to  an 
acceptable  joiunal  format.  References 
are  not  considered  in  the  page  limitation 
for  the  Project  Description. 

7.  Facilities  and  Equipment 

Facilities  and  major  items  of 
equipment  that  are  available  for  use  or 
assigiunent  to  the  proposed  project 
during  the  requested  period  of  support 
should  be  described.  In  addition,  items 
of  nonexpendable  equipment  necessary 
to  conduct  and  successfully  conclude 
the  proposed  project  should  be  listed 
(including  dollar  amounts),  and,  if 
funds  are  requested  for  their  acquisition, 


justified  on  a  separate  page  and  attached 
to  the  budget. 

8.  Appendices  to  Project  Description 

Appendices  to  the  Project  Description 
are  allowed  if  they  are  directly  germane 
to  the  proposed  project.  The  addition  of 
appendices  should  not  be  used  to 
circumvent  page  limitations. 

9.  Key  Personnel 

The  following  should  be  included,  as 
applicable: 

la)  The  roles  and  responsibilities  of 
each  PD  and/ or  collaborator  should  be 
clearly  described;  and 

(b)  The  vitae  of  the  PD  and  each  co- 
PD,  senior  associate,  and  other 
professional  personnel.  This  section 
should  include  vitae  of  all  key  persons 
who  are  expected  to  work  on  the 
project,  whether  or  not  CSREES  funds 
are  sought  for  their  support.  The  vitae 
should  be  limited  to  two  (2)  pages  each 
in  length,  excluding  publications 
listings.  The  vitae  should  include  a 
presentation  of  academic  and  research 
credentials,  as  applicable  (e.g.,  earned 
degrees,  teaching  experience, 
employment  history,  professional 
activities,  honors  and  awards,  and 
grants  received).  A  chronological  list  of 
all  publications  in  refereed  journals 
during  the  past  four  (4)  years,  including 
those  in  press,  must  be  provided  for 
each  project  member  for  whom  a 
curriculum  vita  is  provided.  Also  Ust 
only  those  non-refereed  technical 
publications  that  have  relevance  to  the 
proposed  project.  All  authors  should  be 
hsted  in  the  same  order  as  they  appear 
on  each  paper  cited,  along  with  the  title 
and  complete  reference  as  these  usually 
appear  in  journals. 

10.  Collaborative  Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  or  collaborative 
arrangements  with  others,  such 
arrangements  should  be  fully  explained 
and  justified.  If  the  consultant(s)  or 
collaborator(s)  are  known  at  the  time  of 
application,  a  vitae  or  resume  should  be 
provided.  In  addition,  evidence  (e.g.. 
letters  of  support)  should  be  provided 
that  the  collaborators  involved  have 
agreed  to  render  these  services.  The 
applicant  also  will  be  required  to 
provide  additional  information  on 
consultants  and  collaborators  in  the 
budget  portion  of  the  application.  See 
instructions  in  the  appUcation  forms  for 
completing  Form  CSREES-2004, 
Budget. 

11.  Conflict-of-interest  List  (Form 
CSREES-2007) 

A  Conflict-of-interest  List,  Form 
CSREES-2007,  must  be  provided  for  all 
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individuals  who  have  submitted  a  vitae 
in  response  to  item  9.{b)  of  this  part. 
Each  Form  CSREES-2007  must  list 
alphabetically,  by  the  last  names,  the 
hill  names  of  the  individuals  in  the 
following  categories:  (a)  All  co-authors 
on  publications  within  the  past  four 
years,  including  pending  publications 
and  submissions;  (b)  all  collaborators  on 
projects  within  the  past  foiur  years, 
including  current  and  planned 
collaborations;  (c)  all  thesis  or 
postdoctoral  advisees/advisors;  and  (d) 
all  persons  in  your  field  with  whom  you 
have  had  a  consulting  or  financial 
arrangement  within  the  past  four  years, 
who  stand  to  gain  by  seeing  the  project 
funded.  This  form  is  necessary  to  assist 
program  staff  in  excluding  from 
application  review  those  individuals 
who  have  conflicts  of  interest  with  the 
personnel  in  the  application.  The 
program  contact  must  be  informed  of 
any  additional  confbcts  of  interest  that 
arise  after  the  application  is  submitted. 

12.  Budget 

(a)  Budget  Form  (Form  CSREES-2004) 

Prepare  the  Budget,  Form  CSREES- 
2004,  in  accordance  with  instructions 
provided  with  the  application  forms,  A 
budget  form  is  required  for  each  year  of 
requested  support.  In  addition,  a 
ciunulative  budget  is  required  detailing 
the  requested  total  support  for  the 
overall  project  period.  Reasonable  travel 
expenses  for  at  least  one  member  of  the 
project  team  to  attend  two  national 
meetings  of  Native  Americans  (to  be 
agreed  upon  in  consultation  with 
CSREES)  and  for  an  appropriate  number 
of  personnel  to  attend  a  post-award 
meeting  with  CSREES  may  be  requested 
as  part  of  the  project  budget.  The  budget 
form  may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 
under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
allowable  under  the  authorizing 
legislation,  the  applicable  statutes, 
regulations,  and  Federal  cost  principles, 
and  these  program  guidelines,  and  can 
be  justified  as  necessary  for  the 
successful  conduct  of  the  proposed 
project.  Applicants  also  must  include  a 
budget  narrative  to  justify  their  budget 
requests  [see  section  (b)  below).  See  part 
I,  D.  for  indirect  cost  information. 

(b)  Budget  Narrative 

All  budget  categories,  with  the 
exception  of  Indirect  Costs,  for  which 
support  is  requested,  must  be 
individually  listed  (with  costs)  in  the 
same  order  as  the  budget  and  justified 
on  a  separate  sheet  of  paper  and  placed 
immediately  behind  the  Budget  form. 


13.  Current  and  Pending  Support  (Form 
CSREES-2005) 

All  applications  must  contain  Form 
CSREES-2005  listing  other  current 
public  or  private  support  (including  in- 
house  support)  to  which  personnel  [i.e., 
individuals  submitting  a  vitae  in 
response  to  item  9.(b)  of  this  part) 
identified  in  the  application  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person(s)  involved  is  included  in  the 
budget.  Please  follow  the  instructions 
provided  on  this  form.  Conciurent 
submission  of  identical  or  similar 
applications  to  the  possible  sponsors 
will  not  prejudice  application  review  or 
evaluation  by  the  CSREES.  However,  an 
application  that  duplicates  or  overlaps 
substantially  with  an  application 
akeady  reviewed  and  funded  (or  to  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  under  this 
program.  Please  note  that  the  project 
being  proposed  should  be  included  in 
the  pending  section  of  the  form. 

14.  Assurance  Statementfs)  (Form 
CSREES-2008) 

A  niunber  of  situations  encoimtered 
in  the  conduct  of  projects  require 
special  assiu-ances,  supporting 
documentation,  etc.,  before  funding  can 
be  approved  for  the  project.  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project, 
applications  involving  any  of  the 
following  elements  must  comply  with 
the  additional  requirements  as 
applicable. 

(a)  Recombinant  DNA  or  RNA  Research 

As  stated  in  7  CFR  3015.205  (b)(3),  all 
key  personnel  identified  in  the 
application  and  all  endorsing  officials  of 
the  proposing  organization  are  required 
to  comply  with  the  guidelines 
established  by  the  National  Institutes  of 
Health  entitled,  "Guidelines  for 
Research  Involving  Recombinant  DNA 
Molecules,"  as  revised.  If  your  project 
proposes  to  use  recombinant  DNA  or 
RNA  techniques,  you  must  so  indicate 
by  checking  the  "yes"  box  in  Block  20. 
of  Form  CSREES-2002  (the  Proposal 
Cover  Page)  and  by  completing  Section 
A  of  Form  CSREES-2008.  For  applicable 
applications  recommended  for  funding. 
Institutional  Biosafety  Committee 
approval  is  required  before  CSREES 
funds  will  be  released.  Please  refer  to 
the  application  forms  for  further 
instructions. 

(b)  Animal  Care 

Responsibility  for  the  humane  care 
and  treatment  of  live  vertebrate  animals 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 


with  the  performing  organization. 
Where  a  project  involves  the  use  of 
living  vertebrate  animals  for 
experimental  purposes,  all  key 
personnel  identified  in  an  application 
and  all  endorsing  officials  of  the 
proposing  organization  are  required  to 
comply  with  the  applicable  provisions 
of  the  Animal  Welfare  Act  of  1966,  as 
amended  (7  U.S.C.  2131  et  seq.),  and  the 
regulations  promulgated  thereunder  by 
the  Secretary  in  9  CFR  parts  1,  2,  3,  and 
4  pertaining  to  the  care,  handling,  and 
treatment  of  these  animals.  If  your 
project  will  involve  these  animals,  you 
should  check  "yes"  in  Block  20.  of  Form 
CSREES-2002  and  complete  section  B 
of  Form  CSREES-2008.  hi  the  event  a 
project  involving  the  use  of  live 
vertebrate  animals  results  in  an  award, 
funds  will  be  released  only  after  the 
Institutional  Animal  Care  and  Use 
Committee  has  approved  the  project. 
Please  refer  to  the  application  forms  for 
further  instructions. 

(c)  Protection  of  Human  Subjects 

Responsibility  for  safeguarding  the 
rights  and  welfare  of  human  subjects 
used  in  any  grant  project  supported 
with  funds  provided  by  CSREES  rests 
with  the  performing  organization. 
Guidance  on  this  issue  is  contained  in 
the  National  Research  Act,  Public  Law 
93-348,  as  amended,  and  implementing 
regulations  promulgated  by  the 
Department  under  7  CFR  part  Ic.  If  you 
propose  to  use  human  subjects  in  your 
project,  you  should  check  the  "yes"  box 
in  Block  20.  of  Form  CSREES-2002  and 
complete  Section  C  of  Form  CSREES- 
2008.  In  the  event  a  project  involving 
human  subjects  at  risk  is  recommended 
for  award,  funds  will  be  released  only 
after  the  Institutional  Review  Board 
(IRB)  has  approved  the  research  plan 
and  CSREES  has  accepted 
documentation  of  the  IRB  approval. 
Please  refer  to  the  application  forms  for 
additional  instructions. 

15.  Certifications 

Note  that  by  signing  Form  CSREES- 
2002  the  applicant  is  providing  the 
certifications  required  by  7  CFR  part 
3017,  regarding  Debarment  and 
Suspension  and  Drug-Free  Workplace, 
and  7  CFR  part  3018,  regarding 
Lobbying.  The  certification  forms  ve 
included  in  the  application  package  for 
informational  purposes  only.  These 
forms  should  not  be  submitted  with  the 
application  since  by  signing  Form 
CSREES-2002  your  organization  is 
providing  the  required  certifications.  If 
the  project  will  involve  a  subcontractor 
or  consultant,  the  subcontractor/ 
consultant  should  submit  a  Form  AD- 
1048,  Certification  Regarding 
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Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 

16.  Compliance  With  the  National 
Environmental  Policy  Act  (NEPA) 
(Form  CSREES-2006) 

As  outlined  in  7  CFR  part  3407  (the 
CSREES  regulations  implementing 
NEPA),  the  environmental  data  for  any 
proposed  project  is  to  be  provided  to 
CSREES  so  that  CSREES  may  determine 
whether  any  further  action  is  needed.  In 
some  cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  reqiiirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
inf(»ination  regarding  the  possible 
■■  environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  Form 
CSREES-2006.  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
application  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefore.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exchision(s)  must  be  identified. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Environinental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circimistances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  eifect. 

17.  Certification  of  Compliance  to 
Section  501(c)(3)  of  the  Internal 
RevNiue  Code  of  1986 

Any  community-based  organization, 
network,  or  coalition  of  conununity- 
based  organizations  that  is  not 
recognized  by  the  Internal  Revenue 
Service  as  a  section  501(c)(3) 
organization  must  include,  on  a  separate 
sheet  of  paper,  a  statement  that  they 
have  not,  and  will  not  engage  in  any  of 
the  prohibited  activities  contained  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  of  1986. 

C.  Submission  of  Applications 

1.  When  To  Submit  (Deadline  Date) 

Applications  must  be  received  by 
COB  on  August  18,  2003  (5  p.m.  Eastern 
Daylight  Time).  Applications  received 


after  this  deadline  will  not  be  ' 

considered  for  funding. 

2.  What  To  Submit 

An  original  and  foiuteen  (14)  copies 
of  the  application  must  be  submitted.  In 
addition,  submit  two  (2)  copies  of  the 
application's  Project  Summary,  Form 
CSREES-2003.  All  copies  of  the 
application  must  be  submitted  in  one 
package. 

3.  Where  To  Submit 

Applicants  are  strongly  encoiuaged  to 
submit  completed  applications  via 
overnight  mail  or  delivery  service  to 
ensure  timely  receipt  by  the  USDA.  The 
address  for  hand-delivered  applications 
or  applications  submitted  using  an 
express  mail  or  overnight  cornier 
service  is: 

Native  American  Outreach  Program, 
c/o  Proposal  Services  Unit,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  Room  1420,  Waterfront 
Centre.  800  9th  Street,  SW,  Washington, 
DC  20024,  Telephone:  (202)  401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address: 

Native  American  Outreach  Program, 
c/o  Proposal  Services  Unit,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agricultiu-e,  STOP  2245.  1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-2245. 

D.  Acknowledgment  of  Applications 

The  receipt  of  all  applications  will  be 
acknowledged  by  e-mail.  Therefore, 
applicants  are  strongly  encouraged  to 
provide  accurate  e-mail  addresses, 
where  designated,  on  the  Form 
CSREES-2002.  If  the  applicant's  e-mail 
address  is  not  indicated,  CSREES  will 
acknowledge  receipt  of  the  application 
by  letter. 

Applicants  who  do  not  receive  an 
acknowledgment  within  60  days  of  the 
submission  deadline  should  contact  the 
program  contact.  Once  the  application 
has  been  assigned  a  proposal  number, 
that  number  should  be  cited  on  all 
future  correspondence. 

Part  IV.  Review  Process 

A.  General , 

Each  application  will  be  evaluated  in 
a  two-part  process.  First,  each 
application  will  be  screened  to  ensure 
that  it  meets  the  administrative 
requirements  as  set  forth  in  this  RFA. 
Second,  a  review  panel  will  technically 
evaluate  applications  that  meet  these 
requirements. 

Reviewers  will  be  selected  based 
upon  thefr  training  and  experience  in 


relevant  scientific,  programmatic,  or 
education  fields,  taking  into  account  the 
following  factors:  (a)  The  level  of 
relevant  formal  scientific,  technical 
education,  or  extension  experience  of 
the  individual,  as  well  as  the  extent  to 
which  an  individual  is  engaged  in 
relevant  programmatic  activities  (i.e., 
knowledge  of  programs  related  to 
outreach  activities  in  field  locations, 
especially  for  underserved  audiences); 
(b)  the  need  to  include  as  reviewers 
experts  from  various  areas  of 
specialization  within  relevant  scientific, 
education,  or  extension  fields;  (c)  the 
need  to  include  as  reviewers  others  who 
can  assess  relevance  of  the  applications 
to  targeted  audiences  and  to  program 
needs;  (d)  the  need  to  include  as 
reviewers  experts  from  a  variety  of 
Federal  agencies  and  geographic 
locations;  (e)  the  need  to  maintain  a 
balanced  composition  of  reviewers  with 
regard  to  minority  and  female 
representation  and  an  equitable  age 
distribution;  and  (f)  the  need  to  include 
reviewers  who  can  judge  the  effective 
usefulness  to  producers  and  the  general 
public  of  each  application. 

B.  Evaluation  Criteria 

Priority  will  be  given  to  appUcations 
that  address  more  than  one  of  the 
objectives  in  part  I,  B.  and/ or  serve  to 
cover  the  broadest  geographic 
representation  for  Native  American 
communities.  The  evaluation  criteria 
.  and  weights,  below,  will  be  used  in 
reviewing  applications  submitted  in 
response  to  this  RFA: 

1.  Degree  to  which  proposed  project 
addresses  the  objectives  of  the  Native 
American  Outreach  Program  (Weight — 
20); 

2.  Likelihood  that  goals  of  project  can 
be  achieved  through  the  proposed 
activities  diuing  the  project  period 
(Weight— 20); 

3.  Quality  of  plan  to  involve 
stakeholders  in  identifying  needs  and 
evaluating  success  of  proposed  project 
(Weight— 15); 

4.  Soundness  of  plan  for  assessing  and 
evaluating  the  accomplishment  of 
project  goals  and  plan  for  dissemination 
of  results  (Weight— 15); 

5.  Qualifications  of  proposed  project 
personnel  and  adequacy  of  faciUties 
(Weight— 10); 

6.  Adequacy  of  management  plan 
(Weight— 10);  and 

7.  Quality  of  plan  to  involve  partners/ 
collaborators  and  link  to  other 
programs/projects  (Weight — 10). 
(Applicants  proposing  to  address  all 
four  (4)  objectives  independently  will 
not  be  penalized.) 
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C.  Conflicts  of  Interest  and 
Confidentiality 

During  the  peer  evaluation  process, 
extreme  care  will  be  taken  to  prevent 
any  actual  or  perceived  conflicts  of 
interest  that  may  impact  review  or 
evaluation.  For  the  purpose  of       » 
c  determining  conflicts  of  interest,  the 
academic  and  administrative  autonomy 
of  an  academic  institution  shall  be 
determined  by  reference  to  the  current 
version  of  the  Higher  Education 
Directory,  published  by  Higher 
Education  Publications,  Inc.,  6400 
Arlington  Boulevard,  Suite  648,  Falls 
Church,  VA  22042.  Phone:  (703)  532- 
2300.  Web  site:  http://www.hepinc.com. 

Names  of  submitting  institutions  and 
individuals,  as  well  as  application, 
content  and  peer  evaluations,  will  be 
kept  confidential,  except  to  those 
involved  in  the  review  process,  to  the 
extent  permitted  by  law.  In  addition,  the 
identities  of  peer  reviewers  will  remain 
confidential  throughout  the  entire 
review  process.  Therefore,  the  names  of 
the  reviewers  will  not  be  released  to 
applicants.  At  the  end  of  the  fiscal  year, 
names  of  reviewers  will  be  made 
available  in  such  a  way  that  the 
reviewers  cannot  be  identified  with  the 
review  of  any  particular  application. 

Part  V.  Award  Administration 

A.  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSREES  shall  make  awards  to  those 
responsible,  eligible  applicants  whose 
applications  are  judged  most 
meritorious  under  the  procedures  set 
forth  in  this  RFA.  The  date  specified  by 
the  awarding  official  of  CSREES  as  the 
effective  date  of  the  grant  shall  be  no 
later  than  September  30  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  award  effective  date,  but 
as  soon  thereafter  as  practical  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds  issued 
by  CSREES  under  this  RFA  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  awarded  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (parts  3015,  3016  and  3019 
of  7  CFR).  The  total  period  for  which  a 
grant  is  awarded  (including  all  funded 
and  no-cost  time  extensions)  may  not 
exceed  five  years. 


B.  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  RFA,  if  such  information  has  not 
been  provided  previously  under  this 
CSREES  program.  CSREES  will  provide 
copies  of  forms  recommended  for  use  in 
fulfilling  these  requirements  as  part  of 
the  preaward  process.  Although  an 
applicant  may  be  eligible  based  on  its 
status  as  one  of  these  entities,  there  are 
factors  which  may  exclude  an  applicant 
from  receiving  Federal  financial  and 
nonfinancial  assistance  and  benefits 
under  this  program  (e.g.,  debarment  or 
suspension  of  an  individual  involved  or 
a  determination  that  an  applicant  is  not 
responsible  based  on  submitted 
organizational  management 
information). 

C.  Award  Document  and  Notice  of 
Award 

The  award  document  will  provide 
pertinent  instructions  and  information 
including,  at  a  minimum,  the  following: 

1.  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  issued  an 
award  under  the  terms  of  this  request 
for  applications; 

2.  Title  of  project; 

3.  Name(s)  and  institution(s)  of  PDs 
chosen  to  direct  and  control  approved 
activities; 

4.  Identifying  award  number  assigned 
by  the  Department: 

5.  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
recompetition  for  funds; 

6.  Total  amoiuit  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

7.  Legal  authority(ies)  under  which 
the  award  is  issued; 

8.  Appropriate  Catalog  of  Federal 
Domestic  Assistance  (CFT)A)  number; 

9.  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  piu'pose  of  the 
award;  and 

10.  Other  information  or  provisions 
deemed  necessary  by  CSREES  to  Ccury 
out  the  awarding  activities  or  to 
accomplish  the  purpose  of  a  particular 
award. 

Part  VI.  Additional  Information 

A.  Access  To  Review  Information 

Copies  of  reviews,  not  including  the 
identity  of  reviewers,  and  a  sunmiary  of 
the  panel  comments  will  be  sent  to  the 
applicant  PD  after  the  review  process 
has  been  completed. 


B.  Use  of  Funds;  Changes 

1.  Delegation  of  Fiscal  Responsibility 

Unless  the  terms  and  conditions  of 
the  award  state  otherwise,  the  awardee 
may  not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditure  of  award  funds. 

2.  Changes  in  Project  Plans 

(a)  The  permissible  changes  by  the 
awardee.  PD{s).  or  other  key  project 
personnel  in  the  approved  project  shall 
be  limited  to  changes  in  methodology, 
techniques,  or  other  similar  aspects  of 
the  project  to  expedite  achievement  of 
the  project's  approved  goals.  If  the 
awardee  or  the  PD(s)  is  uncertain  as  to 
whether  a  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  Authorized  Departmental  Officer 
(ADO)  for  a  final  determination.  The 
ADO  is  the  signatory  of  the  award 
document,  not  the  program  contact. 

(b)  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

(c)  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
awardee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 

(d)  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 
Federal  funds  are  involved,  shall  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  award. 

(e)  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project,  but  in  no  case  shall 
the  total  project  period  exceed  five 
years.  Any  extension  of  time  shall  be 
conditioned  upon  prior  request  by  the 
awardee  and  approval  in  writing  by  the 
ADO,  unless  prescribed  otherwise  in  the 
terms  and  conditions  of  award. 

(f)  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  awardee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditiues  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 
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principles.  Departmental  regulations,  or 
award. 

C.  Expected  Program  Outputs  and 
Reporting  Requirements 

G^rantees  are  required  to  submit  semi- 
annual and  summary  progress  reports 
via  CSREES'  Current  Research 
hiformation  System  (CRIS).  CRIS  is  an 
electronic,  Web-based  inventory  system 
that  facilitates  both  grantee  submissions 
of  project  outcomes  and  public  access  to 
information  on  Federally-funded 
projects. 

Gtrantees  will  be  expected  to  attend  a 
post-award  meeting  with  CSREES  in 
order  to  facilitate  project  direction,  and 
discuss  relevant  linkages  and/or  allied 
projects  that  would  benefit  the  outreach 
effort  through  common  support. 
Reasonable  travel  expenses  for  an 
.  appropriate  niunber  of  personnel  to 
attend  this  post-award  meeting  may  be 
requested  as  part  of  the  project  budget 
(see  part  III,  B.,  12.). 

Grantees  also  must  participate  in  at 
least  two  national  meetings  of  Native 
Amraicans,  to  be  agreed  upon  in 
consultation  with  CSREES.  Through 
their  participation  in  these  meetings, 
grantees  can  demonstrate  to  CSREES 
their  commitment  to,  and  skill  in, 
providing  outreach  and  technical 
assistance  to  Native  American 
commimities.  Reasonable  travel 
expenses  for  at  least  one  member  of  the 
.  project  team  to  attend  these  meetings 
may  be  requested  as  part  of  the  project 
budget  (see  part  III,  B.,  12.). 

D.  Applicable  Federal  Statutes  and 
Regulations 

Several  Federal  statutes  and 
regulations  apply  to  grant  applications 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include,  but  are  not  limited  to: 

7  CFR  part  1 ,  subpart  A— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  part  3— USDA  implementation 
^  of  0MB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  (i.e., 
OMB  Circular  Nos.  A-21  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formerly  the  Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977,  Public  Law  95-224),  as  well  as 
general  policy  requirements  applicable 
to  recipients  of  Departmental  financial 
assistance. 

7  CFR  part  3017— USDA 
implementation  of  Govemmentwide 


Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  contracts,  grants, 
cooperative  agreements,  and  loans. 

7  CFR  part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other    c 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 
Governments,  and  Non-profit 
Organizations. 

7  CFR  part  3407— CSREES  procedures 
to  implement  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 

29  U.S.C.  794  (sec.  504,  Rehabilitation 
Act  of  1973)  and  7  CFR  part  15b  (USDA 
implementation  of  statute) —  prohibiting 
discrimination  based  upon  physical  or 
mental  handicap  in  Federally  assisted 
programs. 

35  U.S.C.  200  et  seg.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  universities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

E.  Confidential  Aspects  of  Applications 
and  Awards 

When  an  application  results  in  an 
award,  it  becomes  a  part  of  the  record 
of  CSREES  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  confidential, 
privileged,  or  proprietary  natm-e  will  be 
held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietary  should  be 
clearly  marked  within  the  application. 
The  original  copy  of  an  application  that 
does  not  result  in  an  award  will  be 
retained  by  the  Agency  for  a  period  of 
one  year.  Other  copies  will  be 
destroyed.  Such  an  application  will  be 
released  only  with  the  consent  of  the 
applicant  or  to  the  extent  required  by 
law.  An  application  may  be  withdrawn 
at  any  time  prior  to  the  final  action 
thereon. 


F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015. 
subpart  V  (48  FR  29114,  June  24, 1983). 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  under  OMB  Docmnent  No. 
0524-0039. 

G.  Definitions 

For  the  purpose  of  this  program,  the 
following  definitions  are  applicable: 

Administrator  means  the 
Administrator  of  the  CSREES  and  any 
other  officer  or  employee  of  the 
Department  to  whom  the  authority 
involved  is  delegated. 

Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 

Authorized  organizational 
representative  means  the  president, 
director,  or  chief  executive  officer  or 
other  designated  official  of  the  applicant 
organization  who  has  the  authori^  to 
commit  the  resoiut*^  of  the 
organization. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

Grant  means  the  award  by  the 
Secretary  of  funds  to  an  eligible 
organization  or  individual  to  assist  in 
meeting  the  costs  of  conducting,  for  the 
benefit  of  the  public,  an  identified 
project  which  is  intended  and  designed 
to  accomplish  the  pxirpose  of  the 
program  as  identified  in  these 
guidelines. 

Grantee  means  an  organization 
designated  in  the  award  dociunent  as 
the  responsible  legal  entity  to  which  a 
grant  is  awarded. 

Matching  means  that  portion  of 
allowable  project  costs  not  borne  by  the 
Federal  Government,  including  the 
value  of  in-kind  contributions. 

Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer  as 
defined  above. 

Project  means  the  particular  activity 
within  the  scope  of  the  program 
supported  by  a  grant  award. 

Project  director  means  the  single 
individual  designated  in  the  grant 
application  and  approved  by  the 
Secretary  who  is  responsible  for  the 
direction  and  management  of  the 
project. 
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Project  period  means  the  period,  as 
stated  in  the  award  document,  during 
which  Federal  sponsorship  begins  and 
ends. 

Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  to  whom 
the  authority  involved  is  delegated. 

Done  at  Washington,  DC,  this  11th  day  of 
July  2003. 
Colien  HefTeran, 

Administrator,  Cooperative  State  Researctt. 
Education,  and  Extension  Service. 

[FR  Doc.  03-18069  Filed  7-16-03;  8:45  am) 

BILIJNG  COOE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Long  Damon  Plantation  Release  and 
Site  Preparation,  Modoc  National 
Forest,  Modoc  County,  CA 

agency:  Forest  Service,  USDA. 
ACTION:  Cancellation  notice. 

summary:  On  March  29,  2002,  a  Notice 
of  Intent  (NOI)  to  prepare  an 
environmental  (EIS)  for  the  Long  Damon 
Plantation  Release  and  Site  Preparation 
project,  on  the  Doublehead  Ranger 
District  of  the  Modoc  National  Forest 
was  published  in  the  Federal  Register, 
Volume  68  (2003).  I  have  decided  to 
cancel  the  project.  The  NOI  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  may  be  addressed  to  Anne 
Mileck,  Silviculturist,  Doublehead 
Ranger  District,  800  W.  12th  Street, 
Alturas,  CA  96101,  telephone:  530-233- 
8803. 

Dated:  June  25,  2003. 
Nancy  Gardner, 

Acting  Forest  Supervisor. 

[FR  Doc.  03-18113  Filed  7-16-03;  8:45  am] 

BILUNG  COOE  341 0-11 -M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Glenn/Coiusa  County  Resource 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Glenn/Colusa  County 
Resource  Advisory  Committee  (RAC) 
will  meet  in  Willows,  California. 
Agenda  items  to  be  covered  include:  (1) 
Introductions,  (2)  Approval  of  Minutes, 
(3)  Public  Comment,  (4)  Brochure  for 
Glenn/Colusa,  (5)  Ski-High  Project/ 
Possible  Action,  (6)  How  to  Solicit 


Projects,  (7)  November  Committee 
Conference,  (8)  Status  of  Members,  (9) 
General  Discussion,  (10)  Next  Agenda. 
DATES:  The  meeting  will  be  held  on  July 
28,  2003,  from  1:30  p.m.  and  end  at 
approximately  4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisor's  Office,  825  N.  Humboldt 
Ave.,  Willows,  CA  95988.  Individuals 
wishing  to  speak  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  Jim  Giachino,  DFO,  825  N. 
Humboldt  Ave.,  Willows,  CA  95988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  EMAIL 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Committee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  sessions  will 
be  provided  and  individuals  who  made 
written  requests  by  July  24,  2003  will 
have  the  opportunity  to  address  the 
committee  at  those  sessions. 

Dated:  July  10,  2003. 
James  Barry, 

Designated  Federal  Official. 

[FR  Doc.  03-18077  Filed  7-16-03;  8:45  am] 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Catron  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Catron  County  Resource 
Advisory  Committee  will  meet  in 
Reserve,  New  Mexico,  on  August  1, 
2003,  at  10  a.m.  MDST.  The  purpose  of 
the  meeting  is  to  discuss  use  of  product 
proposal  form,  establish  process  for 
project  submission,  evaluate  submitted 
projects  and  select  products  for 
recommendation. 

DATES:  The  meeting  will  be  held  August 
1,  2003. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Catron  County  Courtroom  of  the 
Catron  Country  Court  House,  101  Main 
Street,  Reserve,  New  Mexico,  87830. 
Send  written  comments  to  Michael 


Gardner,  Catron  County  Resource 
Advisory  Committee,  c/o  Forest  Service, 
USDA,  3005  E.  Camino  del  Bosque, 
Silver  City,  New  Mexico,  88061-7863  or 
electronically  to  mgardner01@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Gardner,  Rural  Community 
Assistant  Staff,  Gila  National  Forest, 
(505)  388-8212. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members  unless  provided  for  on  the 
agenda.  However,  persons  who  wish  to 
bring  Pub.  L.  106-393  related  matters  to 
the  attention  of  the  Committee  may  file 
written  statements  with  the  Committee 
Staff  before  or  after  the  meeting.  Public 
input  sessions  will  be  provided  and 
individuals  may  address  the  Committee 
at  times  provided  on  the  agenda  in  the 
morning  and  afternoon. 

Dated:  July  11,  2003. 
Marcia  R.  Andre, 

Forest  Supervisor,  Gila  National  Forest. 
[FR  Doc.  03-18079  Filed  7-16-03;  8:45  am] 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Tuolumne  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Tuolumne  County 
Resource  Advisory  Committee  will  meet 
on  July  14,  2003  at  the  City  of  Sonora 
Fire  Department,  in  Sonora,  California. 
The  purpose  of  the  meeting  is  to  review 
in  detail  projects  submitted  by  members 
of  the  community,  based  on 
presentations  made  by  project 
proponents,  and  follow-up  question  and 
answer  sessions. 

DATES:  The  meeting  will  be  held  July  14, 
2003,  from  12  p.m.  to  3  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sonora  Fire  Department  located  at 
201  South  Shepherd  Street,  in  Sonora, 
California  (CA  95370). 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Kaunert,  Committee  Coordinator, 
USDA,  Stanislaus  National  Forest, 
19777  Greenley  Road,  Sonora,  CA  95370 
(209)  532-3671;  EMAIL 
pkaundert@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1) 
Presentation  of  nine  community  project 
submittals  by  the  project  proponents, 
with  follow-up  question  and  answer 
sessions.  Time  allocated  for  each 
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presentation  and  question/answer 
session  is  15  minutes;  and,  (2)  Public 
conunent  on  meeting  proceedings.  This 
meeting  is  open  to  the  public. 

Dated:  June  24.  2003. 
Tom  Quinn, 
Forest  Supervisor. 
(FR  Doc.  03-18114  Filed  7-16-03;  8:45  am] 

BtLLMG  CODE  3410-EO-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-834-807] 

Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Request  for  Revocation 
In  Part;  Correction 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Department  of  Commerce 
published  a  notice  in  the  Federal 
Register  on  July  1,  2003,  concerning  the 
initiation  of  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  May 
anniversary  dates.  The  document 
contained  incorrect  information  in  the 
Antidumping  Duty  Proceedings  table. 

EFFECTIVE  DATES:  July  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Shishido  or  James  C.  Doyle,  AD/CVD 
Enforcement  Group  III,  Office  9,  Import 
«  Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1382,  or  (202) 
482-0159,  respectively. 

Antidumping  Duty  Proceedings 

In  the  Federal  Register  of  July  1 , 
2003,  68  FR  39055.  in  the  table  entitled 
"Antidumping  Duty  Proceedings," 
Considar,  Inc.  was  named  under 
Kazakhstan:  Silicomanganese,  A-834- 
807,  with  a  period  to  be  reviewed  of  5/ 
1/02-4/30/03.  While  the  review  was 
requested  by  Considar,  Inc.,  the  review 
will  be  of  subject  merchandise  produced 
by  Transnational  Co.  Kazchrome  and 
Aksu  Ferroalloy  Plant  ("Kazchrome"). 
Further,  the  period  to  be  reviewed  will 
be  11/9/01-4/30/03,  which  begins  at  the 
date  of  publication  of  the  Preliminary 
Determination  of  sales  at  less  than  fair 
value  and  the  subsequent  suspension  of 
liquidation. 


Dated:  July  11,  2003. 
Barliara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration,  Group  III. 
(FR  Doc.  03-18134  Filed  7-16-03;  8:45  am] 
BILUNG  CODE  3510-OS-I> 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-549-820] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value, 
Postponement  of  Final  Determination, 
and  Negative  Preliminary 
Determination  of  Critical 
Circumstances:  Prestressed  Concrete 
Steel  Wire  Strand  From  Thailand 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value,  postponement  of  final 
determination,  and  negative  preliminary 
determination  of  critical  circiunstances. 

EFFECTIVE  DATE:  July  17,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  Henninger  or  Amber  Musser  at 
(202)  482-3003  or  (202)  482-1777. 
respectively;  AD/CVD  Enforcement 
Group  n  Office  5,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 
Preliminary  Determination 

We  preliminarily  determine  that 
prestressed  concrete  steel  wire  strand 
(PC  strand)  from  Thailand  is  being  sold, 
or  is  likely  to  be  sold,  in  the  United 
States  at  less  than  fair  value  {LTFV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Suspension  of  Liquidation  section  of 
this  notice.  In  addition,  we 
preliminarily  determine  that  critical 
circiunstances  do  not  exist  vdth  respect 
to  PC  strand  produced  and  exported  by 
the  respondent  in  this  investigation  as 
well  as  all  other  producers/exporters. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  135  days 
after  the  date  of  publication  of  this 
preliminary  determination  in  the 
Federal  Register. 


Case  History 

This  investigation  was  initiated  on 
February  20.  2003.'  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigations:  Prestressed  Concrete 
Steel  Wire  Strand  from  Brazil,  India,  the 
Republic  of  Korea,  Mexico,  and 
Thailand.  68  FR  9050  (February  27, 
2003)  [Initiation  Notice).  Since  the 
initiation  of  the  investigation,  the 
following  events  have  occurred: 

The  Department  of  Commerce  (the 
Department)  set  aside  a  period  for  all 
interested  parties  to  raise  issues 
regarding  product  coverage.  See 
Initiation  Notice,  68  FR  at  9050.  No 
comments  were  received  from  interested 
parties  in  this  investigation. 

The  Department  issued  a  letter  on 
March  7,  2003,  to  interested  parties  in 
all  of  the  concurrent  PC  strand 
antidumping  investigations,  providing 
an  opportunity  to  conunent  on  the 
Department's  proposed  model  match 
characteristics  and  its  hierarchy  of 
characteristics.  The  petitioners 
submitted  comments  on  March  18  and 
20,  2003.  The  Department  also  received 
comments  on  model  matching  from 
respondents  in  the  concurrent 
investigation  involving  Mexico  on 
March  18,  2003.  These  comments  were 
taken  into  consideration  by  the 
Department  in  developing  the  model 
matching  characteristics  and  hierarchy 
for  all  of  the  PC  strand  antidumping 
investigations. 

On  March  17,  2003,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  this  investigation  are 
materially  injuring  an  industry  in  the 
United  States  producing  the  domestic    * 
like  product.  See  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
Korea.  Mexico,  and  Thailand,  68  FR 
13952  (March  21,  2003). 

On  April  4,  2003  the  Department 
issued  its  antidumping  questionnaire  to 
Siam  hidustrial  Wire  Co.,  Ltd.  (SIW).2 
We  received  responses  to  sections  A-D 
of  the  antidumping  questionnaire  and 


'  The  petitioners  in  this  investigation  are 
American  Spring  Wire  Corp.,  Insteel  Wire  Prtxiucts 
Company,  and  Sumiden  Wire  Products  Corp. 

'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (this  section  isjiot  applicable  to  respondents 
in  non-market  economy  cases).  Section  C  requests 
a  complete  listing  of  U.S.  sales.  Section  D  requests 
information  on  the  cost  of  production  of  the  foreign 
like  product  and  the  constructed  value  of  the 
merchandise  under  investigation.  Section  E 
requests  information  on  further  manufacturing. 
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issued  supplementary  questionnaires 
where  appropriate.  On  June  17,  2003, 
the  petitioners  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  PC  strand  from  Thailand. 
Accordingly,  pursuant  to  section  732(e) 
of  the  Act,  on  June  18.  2003,  the 
Department  requested  information  from 
SIW  regarding  monthly  shipments  of  PC 
strand  to  the  United  States  during  the 
period  January  2000  to  July  2003.  We 
subsequently  shortened  this  reporting 
period  by  one  year.  The  respondent 
submitted  the  requested  information  on 
June  25,  2003.  The  critical 
circumstances  analysis  for  the 
preliminary  determination  is  discussed 
below  under  Critical  Circumstances. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735Ca)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
accoimt  for  a  significant  proportion  of 
exports  of  the  subject  merchandise.  In 
accordance  with  19  CFR  351.210(e){2} 
the  Department  requires  that  exporters 
requesting  postponement  of  the  final 
determination  must  also  request  an 
extension  of  the  provisional  measures 
referred  to  in  section  733(d)  of  the  Act 
from  a  four-month  period  until  not  more 
than  six  months.  We  received  a  request 
to  postpone  the  final  determination 
from  respondent,  SIW.  In  its  request, 
SIW  consented  to  the  extension  of 
provisional  measures  to  no  longer  than 
six  months.  Since  this  preliminary 
determination  is  affirmative,  the  request 
for  postponement  is  made  by  an 
exporter  that  accounts  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  there  is  no 
compelling  reason  to  deny  the 
respondent's  request,  we  have  extended 
the  deadline  for  issuance  of  the  final 
determination  until  the  135th  day  after 
the  date  of  publication  of  this 
prelimineuy  determination  in  the 
Federal  Register  and  have  extended 
provisional  measures  to  no  longer  than 
six  months. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producer/ 
exporters  of  subject  merchandise, 
section  777A(c){2)  of  the  Act  permits  the 
Department  to  investigate  either:  (1)  A 


sample  of  exporters,  producers,  or  types 
of  products  that  is  statistically  valid, 
based  on  the  information  available  at 
the  time  of  selection;  or  (2)  exporters 
and  producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined.  In  the 
petition,  the  petitioners  identified  six 
producers  of  PC  strand  in  Thailand.  The 
data  on  the  record  indicates  that  SIW  is 
the  only  producer  of  the  subject 
merchandise  in  Thailand  that  exports  to 
the  United  States.  See  Memorandum 
fit)m  Daniel  O'Brien,  International 
Trade  Compliance  Analyst,  to  Gary 
Taverman,  Director,  Office  5,  Re: 
Selection  of  Respondents,  dated  April  4, 
2003. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1,  2002.  through  December  31, 
2002.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  month  of  the  filing  of  the  petition 
(i.e.,  January  2003)  involving  imports 
from  a  market  economy,  and  is  in 
accordance  with  our  regulations.  See  19 
CFR  351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  PC 
strand  is  steel  strand  produced  from 
wire  of  non-stainless,  non-galvanized 
steel,  which  is  suitable  for  use  in 
prestressed  concrete  (both  pretensioned 
and  post-tensioned)  applications.  The 
product  definition  encompasses  covered 
and  uncovered  strand  and  all  types, 
grades,  and  diameters  of  PC  strand. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheadings  7312.10.3010  and 
7312.10.3012  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondent  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Thailand  during  the 
POI,  are  considered  to  be  foreign  like 
products  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  four 
criteria  to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product: 
diameter,  covering/coating,  grade,  and 
type.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 


similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PC 
strand  from  Thailand  were  made  in  the 
United  States  at  LTFV,  we  compared  the 
constructed  export  price  (CEP)  to  the 
normal  value  (NV),  as  described  in  the 
Constructed  Export  Price  and  Normal 
Value  sections  of  this  notice.  In 
accordance  with  section 
777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  CEPs.  We 
compared  these  to  weighted-average 
home  market  prices  in  Thailand.  See 
Constructed  Export  Price,  section  below. 

For  the  price  to  the  United  States,  we 
used  CEP,  as  defined  in  section  772(b) 
of  the  Act.  Section  772(b)  of  the  Act 
defines  CEP  as  the  price  at  which  the 
subject  merchandise  is  first  sold  in  the 
United  States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
piut;haser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  under 
subsections  772(c)  and  (d)  of  the  Act. 

Constructed  Export  Price 

For  SIW,  we  calculated  CEP  based  on 
the  packed  prices  charged  to  the  first 
unaffiliated  customer  in  the  United 
States.  We  calculated  a  CEP  for  SIW's 
sales,  all  of  which  were  made  by  an 
affiliated  reseller  in  the  United  States 
prior  to  the  date  of  importation  by  or  for 
the  accoimt  of  the  producer. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  we  made  deductions  from 
the  starting  price  for  movement 
expenses.  These  include  inland  freight, 
international  freight,  foreign  brokerage 
and  handling,  U.S.  warehousing 
expenses,  U.S.  duties,  and  U.S.  height 
forwarding  expenses.  We  also  added 
duty  drawback,  in  accordance  with 
section  772(c)(1)(B)  of  the  Act. 

Section  772(d)(1)  of  the  Act  provides 
for  additional  adjustments  to  calculate 
CEP.  Accordingly,  we  deducted  from 
the  starting  price  those  selling  expenses 
that  were  incurred  in  selling  the  subject 
merchandise  in  the  United  States, 
including  commission  and  other  direct 
selling  expenses  (credit  and  warranty 
expenses)  and  indirect  selling  expenses 
related  to  commercial  activity  in  the 
United  States  and  added  an  amount  for 
interest  revenue.  We  also  deducted  ft-om 
CEP  an  amount  for  profit,  in  accordance 
with  section  772(d)(3)  of  the  Act. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
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the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate),  that  the  time  of  the  sales 
reasonably  corresponds  to  the  time  of 
the  sale  used  to  determine  export  price 
(EP)  or  CEP,  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP  or 
CEP.  The  statute  contemplates  that 
quantities  (or  value)  will  normally  be 
considered  insufficient  if  they  are  less 
than  five  percent  of  the  aggregate 
quantity  (or  value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

We  found  that  SIW  had  a  viable  home 
market  for  PC  strand.  As  such,  the 
respondent  submitted  home  market 
sales  data  for  pmposes  of  the 
calculation  of  NV. 

In  deriving  NV,  we  made  adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices 
and  Calculation  of  Normal  Value  Based 
on  Constructed  Value  sections  below. 

B.  Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act,  we  found 
reasonable  grounds  to  believe  or  suspect 
that  PC  strand  sales  were  made  in 
Thailand  at  prices  below  the  cost  of 
production  (COP).  See  Initiation  Notice, 
68  FR  at  9050.  As  a  result,  the 
Department  has  conducted  an 
investigation  to  determine  whether  SfW 
made  home  market  sales  at  prices  below 
their  respective  COPs  during  the  POI 
within  the  meaning  of  section  773(b)  of 
the  Act.  We  conducted  the  COP  analysis 
described  below.^ 

1.  Calculation  of  Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  the 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
the  home  market  general  and 
administrative  (G&A)  expenses, 
including  interest  expenses  and  packing 
expenses. 

We  relied  on  the  COP  information 
submitted  by  SIW  in  its  cost 
questioimaire  responses,  except  for  the 
following  adjustments: 

a.  We  disallowed  SIW's  claimed  labor 
and  overhead  adjustment  factors. 

b.  We  adjusted  SIW's  financial 
expense  and  G&A  ratios  in  accordance 
with  the  Department's  changie  in  the 
treatment  of  foreign  exchange  gains  and 
losses. 

c.  We  adjusted  SIW's  G&A  ratio  to 
exclude  gain  on  forward  hedging  and 
gaiiL  on  stock  valuation. 


See  Memorandiun  from  James  Balog, 
Accountant,  to  Neal  Halper,  Director, 
Office  of  Accoimting,  Re:  Cost  of 
Production  Calculation  Adjustments  for 
the  Preliminary  Determination,  dated 
July  10,  2003. 

SIW  departed  from  its  normal 
accounting  records  in  allocating  labor 
and  overhead  costs  to  specific 
dimensions  of  PC  strand  products 
produced.  In  departing  from  its  normal 
books  and  records,  SIW  claimed  that  it 
relied  on  engineering  information  to 
determine  adjustment  ratios.  In  our 
supplemental  questionnaire  issued  on 
June  13,  2003,  we  requested  that  SIW 
provide  supporting  information  for  the 
engineering  factors  used.  However,  SIW 
failed  to  provide  adequate  support  and 
explanation  for  the  derivation  of  these 
adjustment  factors.  As  such,  for  the 
preUminary  determination,  we  did  not 
rely  on  the  production  engineering 
information  used  by  SIW  to  adjust  the 
standard  labor  and  overhead  costs 
maintained  in  its  normal  books  and 
records  and  instead,  relied  on  facts 
otherwise  available.  Sections  - 
776(a)(2)(A)  and  (D)  of  the  Act  provide 
that  if  an  interested  party  withholds 
information  that  has  been  requested,  or 
provides  information  which  cannot  be 
verified,  the  Department  shall  use, 
subject  to  sections  782(d)  and  (e)  of  the 
Act,  facts  otherwise  available  in 
reaching  the  applicable  determination. 
Pursuant  to  sections  782(d)  and  (e)  of 
the  Act  the  Department  shall  not  decline 
to  consider  submitted  information  if  all 
of  the  following  requirements  are  met: 
(1)  The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

When  asked  to  submit  additional 
infonAation  to  support  its  adjustments, 
SIW  failed  to  adequately  do  so  in  its 
Jime  27,  2003,  supplemental  section  D 
response.  We  believe  the  information 
provided  to  support  SIW's  adjustments 
was  incomplete  and  cannot  serve  as  a 
reliable  basis  for  reaching  a 
determination.  As  facts  otherwise 
available,  we  relied  on  the  labor  and 
overhead  cost  allocations  as  meiintained 
in  its  normal  books  and  records, 
unadjusted.  On  July  10,  2003,  we  issued 
a  second  supplemental  D  questionnaire 
giving  SIW  another  opportunity  to 
provide  the  requested  information.  The 
due  date  for  submission  of  this 
information  is  July  17,  2003. 


2.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  for  SIW  to  its  home-market 
sales  prices  of  the  foreign  like  product, 
as  required  under  section  773(b)  of  the 
Act,  to  determine  whether  these  sales 
had  been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  [i.e., 
a  period  of  one  year)  in  substantial 
quantities  and  whether  such  prices  were 
sufficient  to  permit  the  recovery  of  all 
costs  within  a  reasonable  period  of  time. 
.  On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  discounts,  rebates, 
billing  adjustments,  and  direct  and 
indirect  selling  expenses  (which  were 
also  deducted  from  COP). 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)  of  the  Act, 
which  provides  that  sales  made  below 
COP  may  be  disregarded  only  if,  among 
other  things,  they  are  made  in 
"substantial  quantities"  [i.e.,  20  percent 
or  more  of  a  respondent's  sales  of  a 
given  product),  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  As  this  was  the  case  for  all 
products  sold  in  the  home  market,  we 
did  not  disregard  any  sales  as  below- 
cost. 

C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

We  determined  NV  for  the  respondent 
company  as  follows.  We  made 
adjustments  for  any  differences  in 
packing  and  deducted  home  market 
movement  expenses  pursuant  to 
sections  773(a)(6)(A)  and  773(a)(6)(B){ii) 
of  the  Act.  In  addition,  we  made 
adjustments  for  differences  in 
circiunstances  of  sale  (COS)  pursuant  to 
section  773(a)(6)(C)(iii)  of  the  Act  by 
deducting  billing  adjustments, 
discounts,  rebates,  and  direct  selling 
expenses  incurred  for  home  market 
sales  (credit  expenses). 

D.  Arm's-Length  Sales 

SIW  reported  sales  of  the  foreign  like 
product  to  an  affiliated  end-user 
customer  and  an  affiliated  reseller.  To 
test  whether  these  sales  to  affiliated 
customers  were  made  at  arm's  length, 
where  possible,  we  compared  the  prices 
of  sales  to  affiliated  and  imaffiliated 
customers,  net  of  all  movement  charges, 
direct  selling  expenses,  and  packing. 
Where  the  price  to  the  affiliated  party 
was,  on  average,  between  98  and  102 
percent  of  the  price  to  unaffiliated 
parties,  we  determined  that  sales  made 
to  the  affiliated  party  were  at  arm's 
length.  See  Antidumping  Proceedings: 
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Affiliated  Party  Sales  in  the  Ordinary 
Course  of  Trade,  67  FR  69186. 
(November  15.  2002).  SIW's  sales  to  its 
affiliated  end-user  customer  did  not  fall 
within  that  range  and  were  excluded 
from  our  analysis.  SIW's  sales  to  its 
affiliated  reseller  fell  within  that  range, 
and  so  for  the  purposes  of  the 
preliminary  determination,  we  have 
included  SIW's  sales  to  its  affiliated 
reseller  in  the  determination  of  NV. 
However,  we  are  continuing  to  review 
SIW's  reporting  of  its  home  market  sales 
to  its  affiliated  reseller.  On  July  10, 
2003,  we  issued  a  second  supplemental 
questionnaire  requesting  additional 
information  regarding  these  sales.  The 
due  date  for  submission  of  this 
information  is  July  17,  2003. 

E.  Level  of  Trade/Constructed  Export 
Price  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act.  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP 
transaction.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the 
comparison  market.  For  CEP 
transactions,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  the  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 

In  implementingJhese  principles  in 
this  investigation,  we  obtained 
information  from  SIW  about  the 
marketing  stages  involved  for  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  the  respondents 
for  each  channel  of  distribution.  In 
identifying  levels  of  trade  for  home 
market  sales  we  considered  the  selling 
functions  reflected  in  the  starting  price 
before  any  adjustments.  For  CEP  sales, 
we  considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  pursuant  to  section  772(d) 
of  the  Act. 

In  conducting  our  level-of-trade 
analysis  for  the  respondent,  we 
examined  the  specific  types  of 
customers,  the  channels  of  distribution. 


and  the  selling  practices  of  the 
respondent.  Generally,  if  the  reported 
levels  of  trade  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
reports  levels  of  trade  that  are  different 
for  different  categories  of  sales,  the 
functions  and  activities  may  be 
dissimilar.  The  following  is  a  discussion 
of  our  findings. 

SIW  has  two  channels  of  distribution 
in  the  home  market:  (1)  Direct  sales  to 
end  customers,  and  (2)  sales  to  an 
affiliated  reseller.  SIW's  selling 
functions,  such  as  engineering  services, 
advertising,  packing,  and  technical   ' 
assistemce,  are  identical  for  both 
chaimels  of  distribution  in  the  home 
market.  Therefore,  sales  through  both  of 
these  channels  are  made  at  the  same 
level  of  trade  (LOT  0).  In  the  U.S. 
market;  SFW  has  two  chaimels  of 
distribution:  (1)  Direct  sales,  and  (2) 
inventory  sales.  SIW's  selling  functions, 
such  as  advertising,  packing,  and  freight 
and  delivery,  are  identical  for  these  two 
channels  of  distribution.  Therefore,  all 
of  SIW's  U.S.  sales  are  CEP  sales  made 
at  the  same  level  of  trade  (LOT  1). 

With  regard  to  the  U.S.  sales,  we 
considered  only  the  selling  activities 
reflected  in  the  price  after  the  deduction 
of  expenses  and  profit  covered  in 
section  772(d)  of  the  Act.  After  we 
deducted  the  expenses  and  profit 
covered  in  section  772(d),  we 
determined  that  SIW  performs  more 
selling  functions  for  sales  made  in  the 
home  market,  than  for  sales  made  to  its 
U.S.  affiliate,  Cementhai  SCT  USA.  In 
the  home  market  SIW  provides 
additional  selling  functions,  such  as 
engineering  services  and  technical 
assistance,  processing  rebates  and  cash 
discounts,  performing  sales  forecasting, 
strategic  planning  and  marketing 
research,  and  employing  direct  sales 
and  marketing  persormel. 

There  is  only  one  level  of  trade  in  the 
home  market  and  we  have  no  other 
appropriate  information  on  which  to 
determine  if  there  is  a  pattern  of 
consistent  price  differences  between  the 
sales  on  which  NV  is  based  and 
comparison  market  sales  at  the  level  of 
trade  of  the  export  transactions.  As  a 
result,  we  are  granting  a  CEP  offset 
pursuant  to  section  773(a)(7)(B)  of  the 
Act. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sale, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  source 
for  exchange  rates). 


Critical  Circumstances 

On  June  17.  2003,  petitioners  alleged 
that  there  is  a  reasonable  basis  to  believe 
or  suspect  critical  circumstances  exist 
with  respect  to  the  antidumping 
investigations  of  PC  strand  from 
Thailand.  In  accordance  with  19  CFR 
351.206(c)(2)(i),  because  petitioners 
submitted  critical  circumstances 
allegations  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  the  Department  must 
issue  preliminary  critical  circumstances 
determinations  not  later  than  the  date  of 
the  preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department,  upon  receipt  of  a 
timely  allegation  of  critical 
circumstances,  will  determine  whether 
there  is  a  reasonable  basis  to  believe  or 
suspect  that:  (A)(i)  There  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

According  to  19  CFR  351.206(h)(1),  in 
determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  The  volimie  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  In 
addition.  19  CFR  351.206(h)(2)  provides 
that  "unless  the  imports  during  a 
"relatively  short  period"  have  increased 
by  at  least  15  percent  over  the  imports 
during  an  immediately  preceding  period 
of  comparable  duration,  the  Secretary 
will  not  consider  the  imports  massive.*' 

In  accordance  with  19  CFR  351.206(1) 
the  Department  defines  "relatively  short 
period"  as  generally  the  period 
beginning  on  the  date  the  proceeding 
begins  (i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
This  section  further  provides  that,  if  the 
Department  finds  that  importers, 
exporters  or  producers  had  reason  to 
believe  at  some  time  prior  to  the  filing 
of  the  petition  that  a  proceeding  was 
likely,  then  the  Department  may 
consider  a  period  of  not  less  than  three 
months  fr'om  that  earlier  time. 

In  determining  whether  the  above 
statutory  criteria  have  been  satisfied,  we 
examined:  (1)  The  evidence  presented 
in  the  petitioners'  submission  of  June 
17.  2003;  (2)  exporter-specific  shipment 
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data  requested  by  the  Department;  (3) 
import  data  available  through  the  FTC's 
DataWeb  Web  site;  and  (4)  the  ITC 
preliminary  injury  determination. 

To  determine  whether  a  history  of 
dumping  and  material  injury  exists,  the 
Department  generally  considers  current 
or  previous  antidumping  duty  orders  on 
the  subject  merchandise  from  the 
country  in  question  in  the  United  States 
and  current  orders  in  any  other  country. 
The  Department  will  normally  not 
consider  the  initiation  of  a  case,  nor  a 
preliminary  or  final  determination  of 
sales  at  LTFV  in  the  absence  of  an 
affirmative  finding  of  material  injury  by 
the  ITC,  as  indicative  of  a  history 
sufficient  to  satisfy  this  criterion.  See 
Preliminary  Determination  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  FR  70696  (November  27, 
2000).  With  regard  to  imports  of  PC 
strand  from  Thailand,  the  petitioners 
make  no  specific  mention  of  a  history  of 
dumping.  We  are  not  aware  of  any 
antidumping  order  in  the  United  States 
or  elsewhere  on  PC  strand  from 
Thailand.  For  this  reason,  the 
Department  does  not  find  a  history  of 
injuf  ious  dumping  of  the  subject 
merchandise  from  Thailand  piu-suant  to 
section  733(e)(l)(A)(i)  of  the  Act. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
thast  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling  PC 
strand  at  LTFV,  the  Department  must 
rely  on  the  facts  before  it  at  the  time  the 
determination  is  made.  The  Department 
normally  considers  margins  of  25 
percent  or  more  for  EP  sales  and  15 
percent  or  more  for  CEP  sales  sufficient 
to  impute  knowledge  of  dumping.  See 
e.g..  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  the 
People's  Republic  of  China,  62  FR 
31972,  31978  (June  11,  1997).  The 
Department  generally  bases  its  decision, 
with  respect  to  knowledge,  on  the 
margins  calculated  in  the  preliminary 
determination.  Because  the  preliminary 
dumping  margin  for  the  respondent  is 
less  than  15  percent,  we  find  there  is  no 
reasonable  basis  to  impute  knowledge  of 
dumping  with  respect  to  these  imports 
from  Thailand. 

It  is  also  the  Department's  practice  to 
conduct  its  critical  circiunstances 
analysis  of  companies  in  the  "all 
others"  category  based  on  the 
experience  of  the  investigated  company. 
Because  we  are  determining  that  critical 
circumstances  do  not  exist  for  SIW  in 
this  investigation,  we  are  concluding 
that  critical  circumstances  do  not  exist 
for  companies  covered  by  the  "all 
others"  rate. 


Accordingly,  we  find  that  critical 
circumstances  do  not  exist  for  imports 
of  PC  strand  from  Thailand.  We  will 
make  a  final  determination  concerning 
critical  circumstances  for  all  producers 
and  exporters  of  subject  merchandise 
from  Thailand  when  we  make  our  final 
determination  in  this  investigation, 
which  wrill  be  135  days  after  the  date  of 
publication  of  the  preliminary 
determination. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  BCBP  to 
suspend  liquidation  of  all  entries  of  PC 
strand  from  Thailand,  that  are  entered, 
or  vnthdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
BCBP  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  dumping  margin  as  indicated  in 
the  chart  below.  These  instructions 
suspending  liquidation  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Producer/exporter 

Weighted- 
"  average 
margin 
(percentage) 

Siam  Industria'  Wire  Co.,  Ltd  ... 
All  Ottiers  

11.52 
11.52 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  in  this  proceeding  in 
accordance  with  19  CFR  351.224(b). 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of  PC 
strand  from  Thailand  are  materially 
injuring,  or  threaten  material  injiuy  to, 
the  U.S.  industry. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  the  preliminary 
determination.  Interested  parties  may 


submit  case  briefs  on  the  later  of  50  days 
after  the  date  of  publication  of  this 
notice  or  one  week  after  the  issuance  of  , 
the  verification  reports.  See  19  CFR 
351.309(c)(l)(i).  Rebuttal  briefs,  the 
content  of  which  is  limited  to  the  issues 
raised  in  the  case  briefs,  must  be  filed 
within  five  days  after  the  deadline  for 
the  submission  of  case  briefs.  See  19 
CFR  351.309(d).  A  list  of  authorities 
used,  a  table  of  contents,  and  an 
executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  sununaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  request 
that  parties  submitting  briefs  and 
rebuttal  briefs  provide  the  Department 
with  a  copy  of  the  public  version  of      ; 
such  briefs  on  diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  argiunents 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  twp  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230.  at 
a  time  and  in  a  room  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  in  a  hearing 
if  one  is  requested,  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870,  within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  See 
19  CFR  351.310(c).  The  Department  will 
make  its  final  determination  no  later 
than  135  days  after  the  date  of 
publication  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  July  10,  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 

Under  Secretary. 

[FR  Doc.  03-18129  Filed  7-16-^3;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-831] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value, 
Postponement  of  Final  Determination, 
and  Affirmative  Preliminary 
Determination  of  Critical 
Circumstances  in  Part:  Prestressed 
Concrete  Steel  Wire  Strand  From 
Mexico 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary 
determination  of  sales  at  less  than  fair 
value,  postponement  of  final 
determination,  and  affirmative 
preliminary  determination  of  critical 
circumstances  in  part. 


EFFECT1VEDATE:  July  17,  2003.     ' 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Kemp  or  Daniel  O'Brien  at  (202) 
482-5346  or  (202) 482-1376, 
respectively;  AD/CVD  Enforcement 
Group  II  Office  5,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
prestressed  concrete  steel  wire  strand 
(PC  strand)  from  Mexico  is  being  sold, 
or  is  likely  to  be  sold,  in  the  United 
States  at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930.  as  amended  (the  Act).  The 
preliminary  margin  assigned  to  Cablesa, 
S.A.  de  C.V  (Cablesa)  is  based  on 
adverse  facts  available  (AFA).  The 
estimated  margins  of  sales  at  LTFV  are 
shown  in  the  Suspension  of  Liquidation 
section  of  this  notice.  In  addition,  we 
preliminarily  determine  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  PC  strand  produced  and 
exported  by  Cablesa. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  135  days 
after  the  date  of  publication  of  this 
preliminary  determination  in  the 
Federal  Register. 


Case  History 

This  investigation  was  initiated  on 
February  20.  2003.'  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigations:  Prestressed  Concrete 
Steel  Wire  Strand  from  Brazil,  India,  the 
Republic  of  Korea,  Mexico,  and 
Thailand.  68  FR  9050  (February  27, 
2003)  [Initiation  Notice).  Since  the 
initiation  of  the  investigation,  the 
following  events  have  occurred: 

The  Department  of  Commerce  (the 
Department)  set  aside  a  period  for  all 
interested  parties  to  raise  issues 
regarding  product  coverage.  See 
Initiation  Notice.  68  FR  at  9050.  Aceros 
Camesa  S.A.  de  C.V.  (Camesa)  and 
Cablesa  submitted  comments  on 
product  coverage  on  March  19,  2003. 
The  petitioners  rebutted  these 
comments  on  March  28,  2003.  See  Class 
or  Kind  below. 

The  Department  issued  a  letter  on 
March  7,  2003,  to  interested  parties  in 
all  of  the  concurrent  PC  strand 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  its  hierarchy  of 
characteristics.  The  petitioners 
submitted  comments  on  March  18  and 
20,  2003.  The  Department  also  received 
comments  on  model  matching  from 
Camesa  and  Cablesa  on  March  18,  2003. 
These  comments  were  taken  into 
consideration  by  the  Department  in 
developing  the  model  matching 
characteristics  and  hierarchy  for  all  of 
the  PC  strand  antidumping 
investigations. 

On  March  17,  2003,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  this  investigation  are 
materially  injuring  an  industry  in  the 
United  States  producing  the  domestic 
like  product.  See  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
Korea.  Mexico,  and  Thailand,  68  FR 
13952  (March  21,  2003)  [ITC 
Preliminary  Determination). 

On  April  4,  2003,  the  Department 
issued  its  antidumping  questioimaire  to 
Camesa  and  Cablesa,  specifying  that  the 
responses  to  Section  A  and  Sections  B- 
D  would  be  due  on  April  25,  and  May 
12,  2003,  respectively.^  We  received 


'  The  petitioners  in  this  investigation  are 
American  Spring  Wire  Corp..  Insteel  Wire  Products 
Company,  and  Sumidcn  Wire  Products  Corp. 

^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 


responses  to  Sections  A-D  of  the 
antidumping  questionnaire  and  issued 
supplementary  questionnaires  where 
appropriate.  3 

On  June  17,  2003,  the  petitioners 
alleged  that  critical  circumstances  exist 
with  respect  to  imports  of  PC  strand 
from  Mexico.  Accordingly,  piusuant  to 
section  732(e)  of  the  Act;  on  June  18, 
2003,  the  Department  requested 
information  from  Camesa  and  Cablesa 
regarding  monthly  shipments  of  PC 
strand  to  the  United  States  during  the 
period  January  2000  to  July  2003.  We 
subsequently  shortened  this  reporting 
period  by  one  year.  The  respondents 
submitted  the  requested  information  on 
June  25,  2003.  The  critical 
circumstances  analysis  for  the 
preliminary  determination  is  discussed 
below  under  Critical  Circumstances. 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise.  In 
accordance  with  19  CFR  351.210(e)(2), 
the  Department  requires  that  exporters 
requesting  postponement  of  the  final 
determination  must  also  request  an 
extension  of  the  provisional  measures 
referred  to  in  section  733(d)  of  the  Act 
from  a  four-month  period  until  not  more 
than  six  months.  We  received  a  request 
to  postpone  the  final  determination 
from  both  Camesa  and  Cablesa.  In  their 
requests,  Camesa  and  Cablesa  consented 
to  the  extension  of  provisional  measures 
to  no  longer  than  six  months.  Since  this 
preliminary  determination  is 
affirmative,  the  requests  for 
postponement  are  made  by  exporters 
that  account  for  a  significant  proportion 
of  exports  of  the  subject  merchandise, 
and  there  is  no  compelling  reason  to 
deny  the  respondents'  requests,  we  have 
extended  the  deadline  for  issuance  of 
the  final  determination  imtil  the  135th 
day  after  the  date  of  publication  of  this 
preliminary  determination  in  the 
Federal  Register  and  have  extended 
provisional  measures  to  no  longer  than 
six  months. 


market  (this  section  is  not  applicable  to  respondents 
in  non-markef  economy  cases).  Section  C  requests 
a  complete  listing  of  U.S.  sales.  Section  D  requests 
information  on  the  cost  of  production  of  the  foreign 
like  product  and  the  constructed  value  of  the 
merchandise  under  investigation.  Section  E 
requests  information  on  further  manufacturing. 
5  See,  also.  Facts  Available  section  of  this  notice. 
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Selection  of  Respondents 

Section  777A{c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producer/ 
exporters  of  subject  merchandise, 
section  777A(c)(2)  of  the  Act  permits  the 
Department  to  investigate  either:  (1)  A 
sample  of  exporters,  producers,  or  types 
of  products  that  is  statistically  valid, 
basjad  on  the  information  available  at 
the  time  of  selection;  or  (2)  exporters 
and  producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined.  In  the 
petition,  the  petitioners  identified  seven 
producers  of  PC  strand  in  Mexico.  On 
April  3,  2003,  counsel  for  Camesa  and 
Cablesa  indicated  that,  to  the  best  of 
their  knowledge,  those  two  firms  were 
the  only  Mexican  producers  of  PC 
strand  that  exported  to  the  United  States 
during  the  period  of  investigation 
(POI)."  The  U.S.  embassy  in  Mexico  City 
provided  information  that  corroborates 
this  claim.  Additionally,  in  an  April  2, 
2003,  submission,  Camesa  and  Cablesa 
provided  the  Department  with  their  U.S. 
export  quantities  of  subject  merchemdise 
during  the  POI.  Based  on  the  imported 
quantities  reported  by  the  U.S.  Bureau 
of  Customs  and  Border  Protection 
(BCBP),  we  are  satisfied  that  the  record 
supports  the  conclusion  that  Camesa 
and  Cablesa  are  the  only  Mexican 
producers  that  exported  the  subject 
merchandise  to  the  United  States.  See 
Memorandiun  from  Daniel  O'Brien, 
International  Trade  CompUance 
Analyst,  to  Gary  Taverman,  Director, 
Office  5,  Re:  Selection  of  Respondents, 
dated  April  4,  2003. 

Period  of  Investigation 

the  POI  is  January  1,  2002,  through 
December  31,  2002.  This  period 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of 
filing  of  the  petition  (i.e.,  January,  2003) 
involving  imports  from  a  market 
economy,  and  is  in  accordance  with  our 
regulations.  See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  PC 
strand  is  steel  strand  produced  from 
wire  of  non-stainless,  non-galvanized 
steel,  which  is  suitable  for  use  in 
prestressed  concrete  (both  pretensioned 
and  post-tensioned)  applications.  The 
product  definition  encompasses  covered 


*  See  Memorandum  from  Daniel  O'Brien, 
International  Trade  Compliance  Analyst,  to  the  File, 
Re:  Telephone  Call  with  Counsel  for  Mexican 
Producers  Aceros  Camesa  and  Cablesa  Regarding 
Investigation  of  Prestressed  Concrete  Steel  Wire 
Stiand  fiom  Mexico,  dated  April  3,  2003. 


and  uncovered  strand  and  all  types, 
grades,  and  diameters  of  PC  strand. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheadings  7312.10.3010  and 
7312.10.3012  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Class  or  Kind 

On  March  19,  2003,  the  respondents 
in  this  investigation  requested  that  the 
Department  exclude  covered  PC  strand  ^ 
from  the  scope  of  this  investigation.  In 
the  same  letter,  the  respondents 
requested  that  in  the  event  that  the 
Department  does  not  exclude  covered 
PC  strand  from  the  scope,  the 
Department  determine  that  there  are  two 
separate  classes  or  kinds  of  merchandise 
subject  to  investigation:  (1)  Uncovered 
PC  strand  used  for  pre-tensioning 
applications  and  (2)  covered  PC  strand 
used  for  post-tensioning  applications. 
The  petitioners  submitted  a  relsuttal  to 
the  respondents  requests  on  March  28, 
2003.  We  have  preliminarily  determined 
that  the  scope  of  this  investigation 
properly  includes  covered  PC  strand. 
Additionally,  we  have  preliminarily 
determined  that  covered  and  uncovered 
PC  strand  constitute  one  class  or  kind  of 
merchandise. 

Although  the  Department  has  the 
authority  to  define  the  scope  of  an 
investigation,  that  duthority  cannot  be 
used  to  deprive  the  petitioner  of  relief 
with  respect  to  products  the  petitioner 
clearly  and  explicitly  intended  to  be 
included  in  the  investigation,  unless  the 
resulting  order  would  thereby  become 
unadministrable.  Therefore,  without  the 
petitioner's  consent,  the  Department  has 
rarely  used  its  authority  to  narrow  the 
scope  of  an  investigation.  See 
Memorandum  from  Jim  Kemp  and 
Salim  Bhabhrawala,  Import  Compliance 
Specialists,  to  Holly  Kuga,  Acting 
Deputy  Assistant  Secretary  for  Group  II, 
Re:  Consideration  of  Scope  Exclusion 
Request  and  Class  or  Kind 
Determination,  dated  July  10,  2003 
(Scope  Exclusion  Request  and  Class  or 
Kind  Determination). 

The  Mexican  respondents  argue  that 
covered  PC  strand  should  be  excluded 
because  the  petitioners  do  not 
manufacture  the  product.  However,  the 
statute  does  not  require  that  the 
petitioners  have  to  produce  every  type 
of  product  that  is  encompassed  by  the 
scope  of  the  investigation.  See  Notice  of 


*  Covered  PC  strand  is  usually  coated  with  grease 
and  encased  in  plastic  covering. 


Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Circular  Seamless 
Stainless  Steel  Hollow  Products  From 
Japan,  65  FR  42985  (July  12,  2000). 

The  Department  has  the  authority  to 
narrow  the  scope  of  an  ijivestigation, 
but  reuely  does  so  except  in  cases  where 
the  petitioner  makes  such  a  request  or 
the  scope  as  worded  creates  ambiguities 
and  administrability  problems.  In  this 
case,  the  petitioners'  requested  scope 
specifically  states  that  covered  PC 
strand  should  be  included  in  the 
investigation.  Given  the  clarity  of  the 
petitioners'  request  to  include  covered 
PC  strand  within  the  scope  and  the 
apparent  absence  of  any  difficulties  in 
its  inclusion,  we  find  no  reason  to 
exclude  covered  PC  strand  from  the 
scope  of  this  investigation. 

We  have  also  preliminarily 
determined  that  there  is  only  one  class 
or  kind  of  merchandise  for  PC  strand. 
Our  determination  is  based  on  an 
evaluation  of  the  criteria  set  forth  in 
Diversified  Products  v.  United  States, 
572  F.  Supp.  883,  889  (CIT  1983) 
[Diversified  Products),  which  look  to 
differences  in:  (1)  The  general  physical 
characteristics  of  the  merchandise;  (2)' 
the  expectations  of  the  ultimate 
purchaser;  (3)  the  ultimate  use  of  the 
merchandise;  (4)  the  chaimels  of  trade 
in  which  the  merchandise  moves,  and; 
(5)  the  manner  in  which  the  product  is 
advertised  or  displayed. 

In  our  analysis  of  the  Diversified 
Products  criteria,  we  find  that  the 
physical  similarities  of  covered  and 
uncovered  PC  strand  are  much  greater 
than  the  slight  change  created  by  the 
application  of  grease  and  plastic 
coating.  The  defining  characteristic  of 
these  products  continues  to  be  the 
strand  and  covering  the  merchandise 
does  not  change  the  strand  or  its 
chemical  or  physical  properties. 
Additionally,  the  expectations  of  the 
user  and  the  use  of  the  products  is 
generally  the  same.  It  appears  to  be 
common  practice  in  the  industry  for 
end-users  to  purchase  uncovered  PC 
strand  and  add  covering  for  post-tension 
applications,  creating  the  same  end-use 
expectations  for  both  products. 
Furthermore,  the  use  of  the  product  is 
essentially  the  same  for  post  and  pre-, 
tensioning  applications.  Covered  and 
uncovered  PC  strand  is  a  product  used 
in  construction  designed  to  "introduce 
specified  compressive  forces  into 
concrete  to  offset,  or  neutralize,  forces 
that  occiu  when  the  prestressed 
concrete  is  subject  to  load."  ITC 
Preliminary  Determination,  68  FR  at 
19652;  see  also  Investigations  Nos.  701- 
TA-432  and  731-TA-1024-1028 
(Preliminary),  USITC  Pub.  3589.  (March 
2003)  at  9.  Therefore,  whether  the 
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product  is  covered  or  not  does  not 
change  the  ultimate  use;  only  the 
process  employed  to  apply  the  PC 
strand  differs  between  the  two  products. 
With  regard  to  channels  of  trade,  we 
have  concluded  that  end-use  customers 
purchase  both  types  of  PC  strand  and 
there  is  no  clear  division  in  channels  of 
trade  between  uncovered  and  covered 
PC  strand.  Finally,  we  note  that  no 
information  was  placed  on  the  record 
regarding  the  advertising  or  display  of 
imcovered  or  covered  PC  strand. 

Therefore,  we  find  that  uncovered  and 
covered  PC  strand  constitute  the  same 
class  or  kind  of  merchandise.  For  a 
further  discussion  on  this  topic,  see 
Scope  Exclusion  Request  and  Class  or 
Kind  Determination. 

Facts  Available 

For  the  reasons  discussed  below,  we 
determine  that  the  use  of  AFA  is 
appropriate  for  the  preliminary 
determination  with  respect  to  Cablesa. 

A.  Use  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  requested  by  the 
Department,  fails  to  provide  such 
information  by  the  deadline  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding,  or  provides 
information  which  cacnot  be  verified, 
the  Department  shall  use,  subject  to 
section  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Section 
782(d)  of  the  Act  provides  that  if  the 
Department  determines  that  a  response 
to  a  request  for  information  does  not 
comply  with  the  Department's  request, 
the'Department  shall  promptly  inform 
the  responding  party  and  provide  an 
opportunity  to  remedy  the  deficient 
submission.  Section  782(e)  of  the  Act 
further  states  that  the  Department  shall 
not  decline  to  consider  submitted 
information  if  all  of  the  following 
requirements  are  met:  (1)  The 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties.' 

In  accordance  with  section  776  of  the 
Act,  for  the  reasons  explained  below,  we 
preliminarily  determine  that  the  use  of 
total  AFA  is  warranted  with  respect  to 
Cablesa.  The  Department  received 
Cablesa 's  incomplete  response  to 
section  D  of  the  antidumping  duty 
questionnaire  on  May  28,  2003.  hi  that 


response,  Cablesa  failed  to  respond  to 
section  III  (Response  Methodology)  of 
the  questionnaire.  Instead,  Cablesa 
stated  that  it  was  working  diligently  to 
complete  its  response  to  that  section 
and  that  it  would  submit  its  response  as 
soon  as  possible. 

Section  III  of  the  section  D 
questionnaire  instructs  the  respondent 
to  fully  explain  its  cost  response 
methodology,  provide  reconciliations  of 
the  cost  of  sales  from  its  financial 
statements  to  the  reported  costs,  provide 
detailed  cost  build-ups  for  two  models 
sold  in  the  home  and  U.S.  markets, 
provide  a  worksheet  showing  the 
computation  of  the  general  and 
administrative  (G&A)  expenses  rate,  and 
provide  a  worksheet  showing  the 
computation  of  the  net  financial 
expense  rate.  After  receiving  a 
telephone  call  from  Department 
officials,  on  June  5,  2003,  Cablesa 
responded  to  the  missing  items  in  part. 
See  Memorandum  from  Salim 
Bhabhrawala.  International  Trade 
Compliance  Analyst,  to  the  File,  Re: 
Missing  Portions  of  Cablesa's  Section  D 
Response,  dated  June  9,  2003.  On  Jime 
11,  2003,  the  Department  issued  Cablesa 
a  supplemental  section  D  questionnaire 
requesting  that  it  provide  additional 
information  or  clarification  on  several 
issues,  as  well  as  the  missing  items  from 
the  prior  cost  response.  The  response  to 
this  supplemental  questionnaire  was 
due  on  June  25,  2003.  On  June  13,  2003 
Cablesa  requested  an  extension  until 
July  2,  2003.  The  Department  granted  an 
extension  until  June  30,  2003.  Cablesa 
again  submitted  a  wholly  inadequate 
response  to  the  supplemental  section  D 
questionnaire.  The  deficiencies  are 
detailed  below. 

Throughout  the  course  of  this 
investigation,  Cablesa  has  repeatedly 
failed  to  submit  information  and  data  on 
the  record  of  this  proceeding  in  the 
proper  manner  as  established  in  the 
Department's  regulations.  The 
Department,  on  numerous  occasions, 
provided  Cablesa  detailed  information 
on  how  to  properly  submit  the 
information  and  data,  granted  Cablesa 
extensions  to  reply  to  requests  for 
information,  and  provided  Cablesa  an 
opportunity  to  explain  and  correct  the 
deficiencies  in  its  responses.  However, 
at  no  point  in  the  investigation  did 
Cablesa  notify  the  Department  that  it 
had  any  difficulties  in  submitting  the 
information.  Instead,  Cablesa  stated  that 
it  was  working  diligently  to  complete  its 
responses. 

Because  of  the  deficiencies  in 
Cablesa's  initial,  subsequent  and 
supplemental  section  D  responses,  the 
Department  finds  that  the  cost 
information  on  the  record  is  so 


incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  a  , 

determination.  Specifically,  Cablesa 
failed  to  provide:  (1)  A  reconciliation  of 
the  cost  of  sales  in  their  financial 
statements  to  the  reported  costs;  (2) 
detailed  cost  build-ups  for  the  requested 
models  sold  in  the  home  and  U.S. 
markets;  (3)  worksheets  showing  the 
weight-averaging  of  thexosts  for  the 
models  produced  at  more  than  one 
production  facility;  (4)  an  explanation  of 
its  cost  accounting  system  and  how 
costs  were  allocated  between  subject 
and  non-subject  merchandise;  (5)  an 
explanation  of  its  cost  response 
methodology;  (6)  an  explanation  as  to 
whether  the  reported  costs  were  based 
on  world-wide  production  quantities 
and  not  on  any  specific  market;  (7)  a 
reconciliation  of  the  production 
quantities  to  the  sales  quantities;  (8) 
audited  consolidated  financial 
statements  together  with  independent 
auditors  report  and  footnotes;  (9) 
audited  unconsolidated  financial 
statements  together  with  independent 
auditors  report  and  footnotes;  (10)  the 
summary  trial  balance  from  which  the 
unconsolidated  financial  statements 
were  prepared;  (11)  treatment  of 
depreciation  expense  related  tc  idle 
assets;  (12)  an  explanation  of 
capitalizing  the  G&A  expenses  in  their 
normal  bocks  and  records;  and  (13)  the 
requested  G&A  expenses  rate 
calculation. 

Cablesa  failed  to  provide  adequate 
responses  to  the  Department's  requests 
for  cost  information.  Despite  the 
Department's  attempts  to  obtain  the 
missing  information,  pursuant  to  section 
782(d)  of  the  Act,  Cablesa  failed  to 
rectify  its  deficiencies.  Because  the 
information  that  Cablesa  failed  to  report 
is  critical  for  piuposes  of  the 
preliminary  dumping  calculations,  the 
Department  must  resort  to  facts 
otherwise  available  in  reaching  its 
preliminary  determination,  pursuant  to 
sections  776(a)(2)(A),  (C),  and  (D)  of  the 
Act. 

On  July  10,  2003,  the  Department 
issued  its  final  supplemental 
questionnaire  to  Cablesa  addressing  the 
deficiencies,  as  detailed  above,  in  the 
company's  cost  response.  Cablesa's 
response  to  our  request  for  information 
is  due  on  July  17,  2003. 

Furthermore,  our  review  of  Cablesa's 
U.S.  sales  response  has  led  us  to 
conclude  that  the  reported  sales  may  be 
inappropriate  as  the  basis  for  CEP.  The 
Department's  original  questionnafre 
specifically  instructed  Cablesa  to  ' 

identify  any  parties  with  which  it  is 
affiliated,  including  affiliations  based  on 
control.  The  questionnaire  defines 
situations  which  may  indicate  control  to 


Federal  Register / Vol.  68,  No.  137 /Thursday,  July  17,  2003 /Notices 


42381 


include  close  relationship  with  a 
supplier,  (sub)  contractor,  lender, 
distributor,  exporter  or  reseller. 
Evidence  currently  on  the  record 
suggests  that  Cablesa  may  be  affiliated 
with  its  sole  U.S.  customer,  thereby 
necessitating  that  Cablesa  provide  the 
downstream  sales  of  that  customer.  We 
intend  to  pursue  this  issue  hulher. 

B.  Application  of  Adverse  Inferences  for 
Facts  Available 

In  applying  facts  otherwise  available, 
section  776(b)  of  the  Act  provides  that 
the  Department  may  use  an  inference 
adverse  to  the  interests  oi  a  party  that 
has  £ailed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  the 
Department's  requests  for  information. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Final  Negative  Critical  Circumstances: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil.  67  FR  55792,  55794- 
96  (August  30,  2002).  Adverse 
inferences  are  appropriate  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
thcin  if  it  had  cooperated  fully."  See 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Rep.  No.  103-316, 
at  870  (1994)  (SAA).  Furthermore, 
"{a}ffirmative  evidence  of  bad  faith  on 
the  part  of  a  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference."  See  Antidumping 
Countervailing  Duties:  Final  Rule,  62  FR 
27296,  27340  (May  19,  1997). 

We  hnd  th^t  the  application  of  an 
adverse  inference  in  this  case  is 
appropriate.  Cablesa  failed  to  provide 
critical  data  regarding  its  costs.  Despite 
the  Department's  instructions  in  the 
original  and  supplemental 
questionnaires,  and  the  extensions 
granted,  Cablesa  made  no  effort  to 
provide  any  explanation  or  propose  an 
alternate  form  of  submitting  the  data. 
Cablesa's  actions  have  rendered  the  cost 
response  useless  for  purposes  of  the 
dumping  analysis.  This  constitutes  a 
failiu'e  on  the  part  of  this  company  to 
coc^erate  "to  the  best  of  its  ability  to 
comply  with  a  request  for  information" 
by  the  Department  within  the  meaning 
of  section  776  of  the  Act.  Therefore,  the 
Department  has  preliminarily 
determined  that  in  selecting  from  among 
the  facts  otherwise  available,  an  adverse 
inference  is  warranted  because  Cablesa 
has  failed  to  respond  adequately  to  the 
Department's  request.  See  Notice  of 
Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Flat'RoUed  Carbon-Quality  Steel 
Products  from  Turkey,  65  FR  15123 
(March  21,  2000). 


C.  Selection  and  Corroboration  of 
Information  Used  as  Facts  Available 

Where  the  Department  applies  AFA 
because  a  respondent  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
section  776(b)  of  die  Act  authorizes  the 
Department  to  rely  on  information 
derived  from  the  petition,  a  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.  See 
also  19  CFR  351.308(c);  SAA  at  829- 
831.  In  this  case,  because  we  are  imable 
to  calculate  a  margin  for  Cablesa,  we 
assign  to  Cablesa  the  highest  margin 
alleged  for  Mexico  in  the  petition.  See 
Initiation  Notice,  68  FR  at  9053. 

When  using  facts  otherwise  available, 
section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  soiuces  that  are 
reasonably  at  its  disposal.  The  SAA 
clarifies  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  See  SAA  at  870. 
The  Department's  regulations  state  that 
independent  sources  used  to.corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  See  19  CFR  351.308(d); 
see  also  SAA  at  870. 

To  assess  the  reliability  of  the  petition 
margin  for  the  purposes  of  this 
investigation,  to  the  extent  appropriate 
information  was  available,  we  reviewed 
the  adequacy  and  acciuacy  of  the 
information  in  the  petition  for  both  this 
preliminary  determination  and  diuing 
our  pre-initiation  analysis.  See  Office  of 
AD/CVD  Enforcement  Initiation 
Checklist,  at  15  (February  20.  2003) 
[Irdtiation  Checklist).  Also,  as  discussed 
below,  we  examined  evidence 
supporting  the  calculations  in  the 
petition  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
preliminary  determination.  In 
accordance  with  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the  export 
price  (EP)  and  normal  value  (NV) 
calculations  on  which  the  margins  in 
the  petition  were  based.  See 
Memorandum  from  Daniel  O'Brien, 
International  Trade  Compliance 
Analyst,  to  the  File,  Re:  Corroboration  of 
Data  Contained  in  the  Petition  for 
Assigning  Facts  Available  Rate 


(Corroboration  Memo),  dated  July  10, 
2003. 

1.  Corroboration  of  Export  Price 

The  petitioners  based  EP  on  prices 
within  the  POI  for  sales  of  PC  strand 
manufactured  by  a  Mexican  producer 
and  offered  for  sale  directly  to  an 
unaffiliated  U.S.  customer.  The 

Setitioners  averaged  the  gross  prices  for 
le  individual  prices  emd  deducted  U.S. 
import  duties,  freight  and  insurance  to 
the  U.S.  port  of  entry,  and  U.S.  inland 
freight  from  the  average  price.  The 
petitioners  did  not  deduct  U.S.  harbor 
maintenance  and  merchandise 
processing  fees,  based  on  the 
conservative  assumption  that  the 
Mexican  products  were  shipped  over 
land. 

In  the  petition,  the  Department  was 
provided  with  two  affidavits  for  U.S. 
pricing  data  for  Camesa,  one  for  pricing 
of  Vz  inch,  270  grade  PC  strand 
delivered  to  the  U.S.  port  of  entry,  and 
the  other  for  pricing  of  V2  inch,  270 
grade  PC  strand  delivered  to  the  U.S. 
customer.  For  purposes  of  corroborating 
these  price-to-price  calculations  in  the 
petition,  we  compared  this  price  to 
Cablesa's  U.S.  sales  database  submitted 
on  June  18,  2003.  Using  this  data,  we 
noted  that  the  prices  listed  in  the 
affidavits  in  the  petition  were 
comparable  to  the  data  submitted  by 
Camesa;  therefore,  we  find  that  the 
petitioners'  information  for  U.S.  price 
continues  to  have  probative  value.  See 
Corroboration  Memo. 

2.  Corroboration  of  Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  a  home  meirket  price  that  was 
obtained  from  an  invoice  for  a  sale  by 
Camesa  in  Mexico  to  an  imaffiliated 
customer.  The  petitioners  state  that  the 
invoice  price  reported  was  a  delivered 
price.  To  calculate  the  NV,  the 
petitioners  deducted  inland  freight  from 
the  home  market  price,  and,  consistent 
with  our  statutory  EP  circumstances-of- 
sale  calculation  methodology,  adjusted 
the  home  market  price  for  imputed 
credit  and  commissions  by  deducting 
home  market  credit  expenses  from  the 
home  market  prices  and  adding  the  U.S. 
imputed  credit  and  U.S.  commission 
expenses  to  this  price. 

We  confirmed  that  the  invoice 
submitted  by  the  petitioners  was 
correctly  included  in  Camesa's  home 
market  database  submitted  to  the 
Department  on  Jime  18,  2003,  and  note 
therefore  that  it  has  probative  value.  See 
Corroboration  Memo  at  2. 

The  implementing  regulation  for 
section  776  of  the  Act.  at  19  CFR 
351.308(d)  states,  "{t}he  fact  that 
corroboration  may  not  be  practicable  in 
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a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  we  note  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance,"  the  Department 
need  not  "prove  that  the  facts  available 
are  the  best  alternative."  There  are  no 
independent  sources  for  the  cost  data 
used  to  calculate  the  CV  in  the  petition. 
Where  relevant  information  was 
available  from  Cablesa's  financial 
statements,  that  information  was  used  in 
the  calculation  of  CV. 

Therefore,  based  on  our  efforts, 
described  above,  to  corroborate 
information  contained  in  the  petition, 
and  in  accordance  with  776(c)  of  the 
Act,  we  consider  the  margins  in  the 
petition  to  be  corroborated  to  the  extent 
practicable  for  purposes  of  this 
preliminary  determination. 

Accordingly,  in  selecting  AFA  with 
respect  to  Cablesa,  we  have  applied  the 
margin  rate  of  77.20  percent,  which  is 
the  highest  estimated  dumping  meugin 
set  forth  in  the  notice  of  initiation.  See 
Initiation  Notice,  68  FR  at  9053. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  all  products  produced  by  the 
respondents  covered  by  the  description 
in  the  Scope  of  Investigation  section, 
above,  and  sold  in  Mexico  during  the 
POI,  are  considered  to  be  foreign  like 
products  for  piuposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales.  We  have  relied  on  four 
criteria  to  match  U.S.  sales  of  subject 
merchandise  to  comparison-market 
sales  of  the  foreign  like  product: 
diameter,  covering/coating,  grade,  and 
type.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  above. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  PC 
strand  from  Mexico  were  made  in  the 
United  States  at  LTFV,  we  compared  the 
EP  and  the  constructed  export  price 
(CEP)  to  the  NV,  as  described  in  the 
Export  Price  and  Constructed  Export 
J*rice  and  Normal  Value  sections  of  this 
notice.  In  accordance  with  section 
777A(d)(l){A)(i)oftheAct,we 
calculated  weighted-average  EPs  and 
CEPs.  We  compared  these  to  weighted- 
average  home  market  prices  in  Mexico. 
For  Camesa,  we  compared  all  U.S.  and 
home  market  sales  made  during  the  POI, 
based  on  the  date  of  issuance  of 
Camesa's  purchase  orders.  We 


determined  this  to  be  the  appropriate 
date  of  sale  because  the  quantity  and 
price  of  the  sales  did  not  change  after 
the  date  of  the  purchase  order. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate,  EP  or  CEP,  as 
defined  in  sections  772(a)  and  772(b)  of 
the  Act,  respectively.  Section  772(a)  of 
the  Act  defines  EP  as  the  price  at  which 
the  subject  merchandise  is  first  sold 
before  the  date  of  importation  by  the 
producer  or  exporter  outside  of  the 
United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States,  as  adjusted  under 
subsection  722(c)  of  the  Act. 

Section  772(b)  of  the  Act  defines  CEP 
as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation  by  or  for  the  accoimt  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter,  as  adjusted  imder 
subsections  772(c)  and  (d)  of  the  Act. 
For  Camesa,  we  calculated  EP  and 
CEP,  as  appropriate,  based  on  the 
packed  prices  charged  to  the  first 
unaffiliated  customer  in  the  United 
States.  We  found  that  Camesa  made  EP 
sales  during  the  POI.  These  sales  are 
properly  classified  as  EP  sales  because 
they  were  made  outside  the  United 
States  by  the  exporter  or  producer  to 
unaffiliated  customers  in  the  United 
States  prior  to  the  date  of  importation. 
We  note  that  Camesa's  affiliated  reseller 
in  the  United  States  provided  certain 
administrative  services  pertaining  to  the 
reported  EP  sales.  However,  our  analysis 
of  sales  documents  in  the  questionnaire 
response,  indicated  that  these  services 
were  minor  and  that  the  invoicing  was 
done  by  Camesa  and  payment  was  made 
to  Camesa.  Therefore,  since  CEP  was  not 
otherwise  warranted  based  on  the  facts 
on  the  record,  we  have  preliminarily 
concluded  that  the  sales  were,  in  fact, 
EP.  We  will  continue  to  analyze  these 
sales  and  this  issue  for  the  final 
determination. 

We  also  found  that  Camesa  made  CEP 
sales  during  the  POI.  These  sales  are 
properly  classified  as  CEP  sales  because 
they  were  made  for  the  account  of 
Camesa,  by  a  seller  affiliated  with 
Camesa,  to  an  unaffiliated  purchaser  in 
the  United  States. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  for  both  EP  and  CEP  sales  we 
made  deductions  from  the  starting  price 
for  movement  expenses  and  export  taxes 
and  duties,  where  appropriate.  These 


included  inland  freight,  insurance 
expenses,  brokerage  and  handling  fees, 
and  customs  duties.  Section  772(d)(1)  of 
the  Act  provides  for  additional 
adjustments  to  calculate  CEP. 
Accordingly,  where  appropriate,  we 
deducted  direct  and  indirect  selling 
expenses  related  to  commercial  activity 
in  the  United  States.  Pursuant  to  section 
772(d)(3)  of  the  Act,  where  applicable, 
we  made  an  adjustment  for  CEP  profit. 
Regarding  CEP  profit  and  deductions 
from  the  starting  price,  we  recalculated 
the  indirect  selling  expenses  incurred 
by  Camesa's  U.S.  affiliate,  based  on  the 
affiliate's  2002  income  statement.  See 
Memorandiun  from  Jim  Kemp,  Import 
Compliance  Specialist,  to  Constance 
Handley,  Program  Manager,  Re: 
Analysis  Memorandiun  for  Aceros 
Camesa  S.A.  de  C.V.,  dated  July  10, 
2003. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate),  that  the  time  of  the  sales 
reasonably  corresponds  to  the  time  of 
the  sale  used  to  determine  EP  or  CEP, 
and  that  there  is  no  particular  market 
situation  that  prevents  a  proper 
comparison  with  the  EP  or  CEP.  The 
statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  thsn  five 
percent  of  the  aggregate  quantity  (or         » 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

We  found  that  Camesa  had  a  viable 
home  market  for  PC  strand.  As  such, 
Camesa  submitted  home  market  sales 
data  for  purposes  of  the  calculation  of 
NV. 

In  deriving  NV,  we  made  adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices  , 
section,  below. 

B.  Cost  of  Production  Analysis 

Based  on  allegations  contained  in  the 
petition,  and  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act.  we  found 
reasonable  grounds  to  believe  or  suspect 
that  PC  strand  sales  were  made  in 
Mexico  at  prices  below  the  cost  of 
production  (COP).  See  Initiation  Notice. 
68  FR  9050.  As  a  result,  the  Department 
has  conducted  an  investigation  to 
determine  whether  Camesa  made  home 
market  sales  at  prices  below  their 
respective  COPs  during  the  POI  within 
the  meaning  of  section  773(b)  of  the  Act. 
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We  conducted  the  COP  analysis 
described  below. 

1.  Calculation  of  Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  the 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
the  home  market  G&A  expenses, 
including  interest  expenses,  and 
packing  expenses.  We  relied  on  the  COP 
data  submitted  by  Camesa  in  its  cost 
questionnaire  response,  except  for  an 
adjustment  to  the  calculation  of 
Camesa's  interest  expense  ratio  to 
include  net  foreign  exchange  gains  and 
losses  and  exclude  monetary  position 
gain.  See  Memorandiun  from  Margaret 
Pusey,  Accountant,  to  Neal  M.  Halper, 
Director,  Office  of  Accoimting,  Re:  Cost 
of  Production  Calculation  Adjustments 
for  the  Preliminary  Determination, 
dated  July  10.  2003. 

2.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  for  Camesa  to  its  home- 
market  sales  prices  of  the  foreign  like 
product,  as  required  under  section 
773(b)  of  the  Act,  to  determine  whether 
these  sales  had  been  made  at  prices 
below  the  COP  within  an  extended 
period  of  time  (i.e.,  a  period  of  one  year) 
in  substantial  quantities  and  whether 
such  prices  were  sufficient  to  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  discounts,  rebates, 
and  direct  and  indirect  selling  expenses 
(which  were  also  deducted  from  COP). 

3.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)  of  the  Act, 
which  provides  that  sales  made  below 
COP  may  be  disregarded  only  if,  among 
other  things,  they  are  made  in 
"substantial  quantities"  (i.e.  20  percent 
or  more  of  a  respondent's  sales  of  a 
given  product),  we  did  not  disregard 
any  below-cost  sales  because  we 
determined  that  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  As  this  was  the  case  for  all 
products  sold  in  the  home  market,  we 
did  not  disregard  any  sales  as  below- 
cost. 

C.  Calculation  of  Normal  Value  Based 
on  Home  Market  Prices 

We  determined  NV  for  Camesa  as 
follows.  We  made  adjustments  for  any 
differences  in  packing  and  deducted 
home  market  movement  expenses 
pursuant  to  sections  773(a)(6)(A)  and 
773(a)(6)(B)(ii)  of  the  Act.  In  addition. 


where  applicable  in  comparison  to  EP 
transactions,  we  made  adjustments  for 
differences  in  circumstances  of  sale 
(COS)  pursuant  to  section 
773(a)(6)(C)(iii)  of  the  Act. 

We  made  COS  adjustments  for 
Camesa's  EP  transactions  by  deducting 
direct  selling  expenses  incurred  for 
home  market  sales  (credit  expenses)  and 
adding  U.S.  direct  selling  expenses 
(credit  expenses). 

D.  Level  of  Trade/Constructed  Export 
Price  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP  or  CEP 
transaction.  The  NW  level  of  trade  is  that 
of  the  starting-price  sales  in  the 
comparison  market.  For  EP  sales,  the 
U.S.  level  of  trade  is  dso  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer.  For  CEP 
transactions,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

"To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP  or  CEP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
imder  section  773(a)(7)(A)  of  the  Act. 

In  implementing  these  principles  in 
this  investigation,  we  obtained 
information  from  Camesa  about  the 
marketing  stages  involved  in  the 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  the  respondent 
for  each  channel  of  distribution.  In 
identifying  levels  of  trade  for  EP  and 
home  market  sales  we  considered  the 
selling  functions  reflected  in  the  starting 
price  before  any  adjustments.  For  CEP 
sales,  we  considered  only  the  selling 
activities  reflected  in  the  price  after  the 
deduction  of  expenses  pursuant  to 
section  772(d)  of  the  Act. 

In  conducting  our  level-of-trade 
analysis  for  Camesa,  we  examined  the 
specific  types  of  customers,  the 
channels  of  distribution,  and  the  selling 
practices  of  the  respondent.  Generally,  if 
the  reported  levels  of  trade  are  the  same, 
the  functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
reports  levels  of  trade  that  are  different 


for  different  categories  of  sales,  the 
functions  and  activities  may  be 
dissimilar.  We  found  the  following. 

Camesa  has  reported  one  channel  of 
distribution  in  the  home  market,  (1) 
sales  to  luiaffiliated  end  users  and 
distributors,  and  three  chaimels  of 
distribution  in  the  U.S.  market,  (2)  EP 
sales  to  unaffiliated  end  users,  (3)  CEP 
sales  through  an  affiliated  importer  to 
unaffiliated  end  users,  and  (4)  CEP  sales 
through  an  affiliated  importer  to 
unaffiliated  resellers.  Camesa  has 
reported  two  customer  categories  in  the 
home  market,  (1)  distributors  and  (2) 
direct  customers.  The  company 
performed  the  same  selling  functions  for 
all  home  market  customers,  and, 
therefore,  has  only  one  level  of  trade  in 
the  home  market.  Camesa  has  reported 
two  customer  categories  in  the  U.S. 
market,  (1)  trading  companies  and  (2) 
direct  customers.  In  the  U.S.  market  all 
of  the  EP  sales  were  sold  to  direct 
customers.  In  comparing  EP  sales  to 
home  market  sales,  we  found  that  the 
selling  functions  performed  by  Camesa 
for  its  different  customers  and  channels 
of  distribution  were  very  similar  in  each 
market.  Therefore,  we  concluded  that 
the  EP  and  home  market  levels  of  trade 
were  the  same. 

With  regard  to  the  U.S.  sales  through 
an  affiliated  importer,  which  were  all 
CEP  sales,  we  considered  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  covered  in  section  772(d)  of  the 
Act.  For  home  market  sales,  Camesa 
provided  selling  functions  such  as  sales 
processing,  credit  and  collections, 
inventory,  and  freight.  We  found  that  for 
CEP  sales,  except  for  credit  and 
collections,  Camesa  provided  the  same 
services  with  the  addition  of  packing 
and  dociunentation  for  export.  Based  on 
the  similarities  of  selling  functions 
provided  by  Camesa  in  both  markets,  we 
have  determined  that  the  CEP  sales  are 
made  at  the  same  level  of  trade  as  the 
home  market  sales.  Therefore,  we  find  it 
imnecessary  to  make  any  LOT  or  CEP 
adjustments. 

Currency  Conversions 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act  based  on  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sale, 
as  obtained  from  the  Federal  Reserve 
Bank  (the  Department's  preferred  soiut:e 
for  exchange  rates). 

Critical  Circumstances 

On  June  17,  2003,  the  petitioners 
alleged  that  there  is  a  reasonable  basis 
to  believe  or  suspect  critical 
circumstances  exist  with  respect  to  the 
antidumping  investigations  of  PC  strand 
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from  Mexico.  In  accordance  with  19 
CFR  351.206(c)(2)(i).  because  petitioners 
submitted  critical  circumstances 
allegations  more  than  20  days  before  the 
scheduled  date  of  the  preliminary 
determination,  thetDepartment  must 
issue  preliminary  critical  circumstances 
determinations  not  later  than  the  date  of 
the  preliminary  determination. 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department,  upon  receipt  of  a 
timely  allegation  of  critical 
circumstances,  will  determine  whether 
there  is  a  reasonable  basis  to  believe  or 
suspect  that:  (A)(i)  there  is  a  history  of 
dumping  and  material  injury  by  reason 
of  dumped  imports  in  the  United  States 
or  elsewhere  of  the  subject  merchandise, 
or  (ii)  the  person  by  whom,  or  for  whose 
accoimt,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

According  to  19  CFR  351.206(h)(1),  in 
determining  whether  imports  of  the 
subject  merchandise  have  been 
"massive,"  the  Department  normally 
will  examine:  (i)  The  volume  and  value 
of  the  imports;  (ii)  seasonal  trends;  and 
(iii)  the  share  of  domestic  consumption 
accounted  for  by  the  imports.  In 
addition,  19  CFR  351.206(h)(2)  provides 
that  "imless  the  imports  during  a 
'relatively  short  period'  have  increased 
by  at  least  15  percent  over  the  imports 
during  an  immediately  preceding  period 
of  comparable  duration,  the  Secretary 
will  not  consider  the  imports  massive." 
In  accordance  with  19  CFR  351.206(i), 
the  Department  deflnes  "relatively  short 
period"  as  generally  the  period 
beginning  on  the  date  the  proceeding 
begins  {i.e.,  the  date  the  petition  is  filed) 
and  ending  at  least  three  months  later. 
This  section  further  provides  that,  if  the 
Department  finds  that  importers, 
exporters  or  producers  had  reason  to 
believe  at  some  time  prior  to  the  filing 
of  the  petition  that  a  proceeding  was 
likely,  then  the  Department  may 
consider  a  period  of  not  less  than  three 
months  from  that  earlier  dme. 

In  determining  whether  the  above 
statutory  criteria  have  been  satisfied,  we 
examined:  (1)  The  evidence  presented 
in  the  petitioners'  submission  of  Jime 
17,  2003;  (2)  exporter-specific  shipment 
data  requested  by  the  Department;  (3) 
evidence  obtained  since  the  initiation  of 
the  LTFV  investigation  (i.e.,  additional 
import  statistics  released  by  the  Census 
Bm-eau);  and  (4)  the  ITC  preliminary 
injiuy  determination. 


To  determine  whether  a  history  of 
dimiping  and  material  injury  exists,  the 
Department  generally  considers  current 
or  previous  antidumping  duty  orders  on 
the  subject  merchandise  from  the 
coxmtry  in  question  in  the  United  States 
and  cmrent  orders  in  any  other  country. 
The  Department  will  normally  not 
consider  the  initiation  of  a  case,  or  a 
preliminary  or  final  determination  of 
sales  at  LTFV  in  the  absence  of  an 
affirmative  finding  of  material  injury  by 
the  ITC,  as  indicative  of  a  history 
sufficient  to  satisfy  this  criterion.  See 
Preliminary  Determination  of  Critical 
Circumstances:  Steel  Concrete 
Reinforcing  Bars  From  Ukraine  and 
Moldova,  65  FR  70696  (November  27, 
2000).  With  regard  to  imports  of  PC 
strand  from  Mexico,  the  petitioners 
make  no  specific  mention  of  a  history  of 
dumping.  We  are  not  aware  of  any 
antidimiping  order  in  the  United  Statfes 
or  elsewhere  on  PC  strand  from  Mexico. 
For  this  reason,  the  Department  does  not 
find  a  history  of  injurious  diunping  of 
the  subject  merchandise  from  Mexico 
pursuant  to  section  733{e)(l)(A)(i)  of  the 
Act. 

In  determining  whether  there  is  a 
reasonable  basis  to,  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  the  exporter  was  selling  PC 
strand  at  LTFV.  the  Department  must 
rely  on  the  facts  before  it  at  the  time  the 
determination  is  made.  The  Department 
normally  considers  margins  of  25 
percent  or  more  for  EP  sales  and  15 
percent  or  more  for  CEP  sales  sufficient 
to  impute  knowledge  of  dumping.  See 
e.g..  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  the 
People's  Republic  of  China,  62  FR 
31972,  31978  Uune  11,  1997).  The 
Department  generally  bases  its  decision, 
with  respect  to  knowledge,  on  the 
margins  calculated  in  the  preliminary 
determination.  Because  the  preliminary 
dumping  margins  for  the  respondents 
are  greater  than  25  percent,  we  find 
there  is  a  reasonable  basis  to  impute 
knowledge  of  dumping  with  respect  to 
these  imports  from  Mexico. 

In  determining  whether  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  an  importer  knew  or  should  have 
known  that  there  was  likely  to  be 
material  injury  by  reason  of  dumped 
imports,  the  Department  normally  will 
look  to  the  preliminary  injury 
determination  of  the  ITC.  If  the  ITC 
finds  a  reasonable  indication  of  present 
material  injury  to  the  relevant  U.S. 
industry,  the  Department  will  determine 
that  a  reasonable  basis  exists  to  impute 
importer  knowledge  that  material  injury 
is  likely  by  reason  of  dumped  imports. 
See  Final  Determination  of  Sales  at  Less 


Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steffi  Plate  from  the  People's 
Republic  of  China,  62  FR  61964 
(November  20.  1997).  In  this  case,  the 
ITC  preliminarily  foimd  that  there  is 
material  injury  to  the  United  States  by 
reason  of  imports  of  subject 
merchandise  from  Brazil,  India,  Mexico, 
the  Republic  of  Korea,  and  Thailand. 
See  Determinations  and  Views  of  the 
Commission,  USITC  Publication  No. 
3589,  March  2003.  Therefore,  we 
preliminarily  find  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  Mexican  importers  knew  or  should 
have  known  that  dixmped  imports  of  PC 
strand  from  these  countries  were  likely 
to  cause  material  injuiry.  See  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value;  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  the  People's 
Republic  of  China,  62  FR  31972  (June 
11,  1997);  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value,  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
the  Russian  Federation,  62  FR  31967 
Oune  11,  1997);  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Ukraine,  62  FR 
31958  (June  11,  1997). 

In  determining  whether  there  are 
"massive  imports"  over  a  "relatively 
short  period,"  pursuant  to  section 
733(e)(1)(B)  of  the  Tariff  Act.  the 
Department  normally  compares  the 
import  volumes  of  the  subject 
merchandise  for  at  least  three  months 
immediately  preceding  the  filing  of  the 
petition  [i.e.,  the  "base  period")  to  a 
comparable  period  of  at  least  three 
months  following  the  filing  of  the 
petition  (i.e.,  the  "comparison  period"). 
However,  as  stated  at  19  CFR  351.206(i), 
if  the  Secretary  finds  importers, 
exporters,  or  producers  had  reason  to 
believe  at  some  time  prior  to  the 
beginning  of  the  proceeding  that  a 
proceeding  was  likely,  then  the 
Secretary  may  consider  a  time  period  of 
not  less  than  three  months  from  that 
earlier  time.  Imports  normally  will  be 
considered  massive  when  imports 
diuing  the  comparison  period  have 
increased  by  15  percent  or  more 
compared  to  imports  during  the  base 
period. 

In  accordance  with  19  CFR  351.206(i), 
the  comparison  period  must  be  at  least 
three  months;  however,  if  we  determine 
that  importers,  or  exporters  or 
producers,  had  reason  to  believe  that  a 
proceeding  was  likely,  then  the 
Department  may  consider  a  longer 
period.  The  Department  requested  and 
obtained  from  both  Camesa  and  Cablesa 
monthly  shipment  data  for  2001,  2002, 
and  January  through  June  2003.  In 
addition,  we  obtained  U.S.  import  data 
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for  PC  strand  through  April  2003.  as 
reported  on  the  ITC's  DataWeb  site.  Due 
to  our  appUcation  of  total  AFA  to 
Cablesa,  we  reUed  on  U.S.  import  data 
provided  by  BCBP  to  conduct  our  surge 
analysis.  Since  this  import  information 
is  only  currently  available  through  the 
end  of  April  2003,  we  have  decided  that 
three-month  base  periods  and  three- 
month  comparison  periods  are  the  most 
appropriate.  Therefore,  we  have 
concluded  that  the  comparison  period 
should  be  February  2003  to  April  2003, 
while  the  base  period  should  be 
November  2002  to  January  2003. . 

Pursuant  to  19  CFR  351.206(h),  we 
will  not  consider  imports  to  be  massive 
unless  imports  in  the  comparison  period 
have  increased  by  at  least  15  percent 
over  imports  in  the  base  period.  For 
Camesa,  we  found  the  volume  of 
shipments  of  PC  strand  increased  by 
less  than  15  percent;  for  Cablesa, 
according  to  import  information 
obtained  from  BCBP.  we  found  the 
volume  of  shipments  of  PC  strand 
increased  by  more  than  15  percent.  We 
therefore  find  that  imports  of  subject 
merchandise  were  massive  in  the 
comparison  period  for  Cablesa,  but  not 
for  Camesa.  See  Memorandimi  from 
Salim  Bhabrawla  and  Carol  Henninger, 
International  Trade  Compliance 
Analysts,  to  Constance  Handley, 
Program  Manager,  Re:  Antidumping 
Duty  Investigation  of  Prestressed 
Concrete  Steel  Wire  Strand  from  Mexico 
and  Thailand — Preliminary  Affirmative 
and  Negative  Determinations  of  Critical 
Circumstances  (Critical  Circumstances 
Memo),  dated  July  10,  2003. 

It  is  also  the  Department's  practice  to 
conduct  its  critic^  circumstances 
analysis  of  companies  in  the  "All 
Others"  category  based  on  the 
experience  of  the  investigated 
companies.  Because  we  are  determining 
that  critical  circumstances  did  not  exist 
for  Camesa,  and  Camesa  is  the  only 
respondent  that  has  received  a  margin 
not  based  on  AFA  in  this  investigation, 
we  are  concluding  that  critical 
circumstances  did  not  exist  for 
companies  covered  by  the  "All  Others" 
rate. 

In  summary,  we  find  there  is  a 
reasonable  basis  to  believe  or  suspect 
importers  had  knowledge  of  dimiping 
and  the  likelihood  of  material  injiuy 
with  respect  to  PC  strand  from  Mexico. 
We  further  find  there  have  been  massive 
imports  of  PC  strand  over  a  relatively 
short  period  from  respondent  Cablesa. 
However,  imports  from  Camesa  have 
been  found  to  be  not  massive  over  a 
relatively  short  period.  In  addition,  we 
find  that  imports  of  PC  strand  have  not 
been  massive  over  a  relatively  short 
period  horn  companies  covered  by  the 


"All-Other"  rate.  Given  the  einalysis 
summarized  above,  and  described  in 
more  detail  in  the  Critical 
Circumstances  Memo,  we  preliminarily 
determine  critical  circumstances  exist 
for  imports  of  PC  strand  produced  and 
exported  by  Cablesa. 

In  accordance  with  section  733(e)(2) 
of  the  Act,  upon  issuance  of  an 
affirmative  preliminary  determination  of 
sales  at  LTFV  in  the  investigation  with 
respect  to  PC  strand  produced  and 
exported  by  Cablesa,  the  Department 
will  direct  the  BCBP  to  suspend 
liquidation  of  all  entries  of  PC  strand 
from  Mexico  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  90  days  prior 
to  the  date  of  publication  in  the  Federal 
Register  of  our  preliminary 
determination  in  this  investigation. 
BCBP  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
preliminary  diunping  margins  reflected 
in  the  preliminary  determinations 
published  in  the  Federal  Register.  The 
suspension  of  liquidation  to  be  issued 
after  our  preliminary  determination  will 
remain  in  effect  until  further  notice.  We 
will  make  a  final  determination 
concerning  critical  circvunstances  for  all 
producers  and  exporters  of  subject 
merchandise  bom  Mexico  when  we 
make  our  final  determinations  in  this 
investigation,  which  will  be  135  days 
after  the  date  of  publication  of  the 
preliminary  determination. 

Verification 

In  accordance  with  section  782(i)  of 
the  Act,  we  intend  to  verify  all 
information  relied  upon  in  making  our 
final  determination  for  Camesa. 
Verification  of  Cablesa's  data  is 
contingent  upon  the  sufficiency  of  the 
company's  response  to  our  July  10,    ., 
2003,  request,  and  any  subsequent 
requests,  for  additional  information. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  BCBP  to 
suspend  liquidation  of  all  entries  of  PC 
strand  from  Mexico,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Additionally,  for  Cablesa,  we 
are  instructing  the  BCBP  to  suspend 
liquidation  of  entries  made  on  or  after 
90  days  prior  to  the  publication  of  this 
notice.  We  are  also  instructing  the  BCBP 
to  require  a  cash  deposit  or  the  posting 
of  a  bond  equal  to  the  weighted-average 
dimiping  margin  as  indicated  in  the 
chart  below.  These  instructions 
suspending  liquidation  will  remain  in 
effect  until  further  notice. 


The  weighted-average  dumping 
margins  are  provided  below: 


Producer/exporter 

Weighted- 
average 
margin 
(percentage) 

Aceros  Camesa  S.A.  de  C.V  ... 
Cablesa  S.A.  de  C.V 

57.64 
77  20 

All  Ottiers  „ 

57.64 

Disclosure 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  in  this  proceeding  in 
accordance  with  19  CFR  351.224(b). 

Internationa]  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determinaUon  whether  imports  of  PC 
strand  from  Mexico  are  materially 
injuring,  or  threaten  material  injmy  to, 
the  U.S.  industry. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  the  preliminary 
determination.  Interested  parties  may 
submit  case  briefs  on  the  later  of  50  days 
after  the  date  of  publication  of  this 
notice  or  one  week  after  the  issuance  of 
the  verification  reports.  See  19  CFR 
351.309(c)(l)(i).  Rebuttal  briefs,  the 
content  of  which  is  limited  to  the  issues 
raised  in  the  case  briefs,  must  be  filed 
within  five  days  after  the  deadline  for 
the  submission  of  case  briefs.  See  19 
CFR  351.309(d).  A  list  of  authorities 
used,  a  table  of  contents,  and  an 
executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  request 
that  parties  submitting  briefs  and 
rebuttal  briefs  provide  the  Department 
with  a  copy  of  the  public  version  of 
such  briefs  on  diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  at 
a  time  and  in  a  room  to  be  determined. 
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Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
,  a  hearing,  or  to  participate  in  a,hearing 
if  one  is  requested,  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870.  within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  See 
19  CFR  351.310(c).  The  Department  will 
make  its  final  determination  no  later 
than  135  days  after  the  date  of 
publication  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  pursuant  to  sections  733(f) 
and777(i)(l)oftheAct. 

Dated:  )uly  10,  2003. 

Jeffrey  May,  , 

Acting  Assistant  Secretary  for  Grant  Aldofias, 
Under  Secretary. 

[FR  Doc.  03-18130  Filed  7-16-03;  8:45  am) 
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DEPARTMENT  QF  COMMERCE 
International  Trade  Administration 

[A-351-837] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Prestressed  Concrete  Steel  Wire 
Strand  from  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
^Department  of  Commerce. 
action:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value. 


EFFECTIVE  DATE:  July  17.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  at  (202)  482-0371.  or 
Monica  Gallardo  at  (202)  482-3147;  AD/ 
CVD  Enforcement  Office  V,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

SUPPLEMENTARY  INFORMATION: 
Preliminary  Determination 

We  preliminarily  determine  that 
prestressed  concrete  steel  wire  strand 
(PC  strand)  from  Brazil  is  being  sold,  or 
is  likely  to  be  sold,  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 


provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
preliminary  margin  assigned  to  Belgo 
Bekaert  Arames,  S.A.  (BBA)  is  based  on 
adverse  facts  available  (AFA).  The 
estimated  margin  of  sales  at  LTFV  is 
shown  in  the  Suspension  of  Liquidation 
section  of  this  notice. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  75  days 
after  the  date  of  this  preliminary 
determination. 

Case  History 

This  investigation  was  initiated  on 
February  20.  2003.'  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigations:  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
the  Republic  of  Korea,  Mexico,  and 
Thailand,  68  FR  9050  (February  27. 
2003)  (Initiation  Notice).  Since  the 
initiation  of  the  investigation,  the 
following  events  have  occurred: 

The  Department  of  Commerce  (the 
Department)  set  aside  a  period  for  all 
interested  parties  to  raise  issues 
regarding  product  coverage.  See 
Initiation  Notice,  68  FR  at  9050.  No 
comments  were  received  from  interested 
parties  in  this  investigation. 

The  Department  issued  a  letter  on 
March  7,  2003,  to  interested  parties  in 
all  of  the  concurrent  PC  strand 
antidumping  investigations,  providing 
an  opportimity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  its  hierarchy  of 
characteristics.  The  petitioners 
submitted  comments  on  March  18  and 
March  20,  2003.  The  Department  also 
received  comments  on  model  matching 
from  respondents  in  the  conciurent 
investigation  involving  Mexico  on 
March  18,  2003.  These  comments  were 
taken  into  consideration  by  the 
Department  in  developing  the  model 
matching  characteristics  and  hierarchy 
for  all  of  the  PC  strand  antidumping 
investigations. 

On  March  17,  2003,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  this  investigation  are 
materially  injuring  an  industry  in  the 
United  States  producing  the  domestic 
like  product.  See  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
Korea,  Mexico,  and  Thailand,  68  FR 
13952  (March  21,  2003). 

On  April  4,  2003,  the  Department 
issued  its  antidumping  questionnaire  to 


the  Brazilian  respondent,  BBA. 
specifying,  that  the  response  to  section 
A  would  be  due  on  April  25,  2003,  and 
that  the  responses  to  sections  B.  C.  and 
D  would  be  due  May  12,  20032.  On 
April  28.  2003.  BBA  confirmed  that  it 
would  not  participate  in  the 
investigation.  See  Memorandiun  from 
David  Layton,  International  Trade 
Compliance  Analyst,  to  the  File,  Re: 
Telephone  Conversation  with  Counsel 
for  Brazilian  Producer  Belgo  Bekaert 
Arames  S.A.  Concerning  Participation, 
dated  April  28,  2003.  BBA  provided  no 
further  elaboration,  nor  did  it  suggest 
alternatives  to  meet  the  Department's 
requirements  pursuant  to  782(c)  of  the 
Act.  Id. 

Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A(c)(2)  of  the  Act  permits  the 
Department  to  investigate  either:  (1)  a 
sample  of  exporters,  producers,  or  types 
of  products  that  is  statistically  valid, 
based  on  the  information  available  at 
the  time  of  selection;  or  (2)  exporters 
and  producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined. 

During  the  period  of  investigation 
(POI).  only  BBA  was  identified  as  a 
producer  /exporter  of  subject 
merchandise  from  Brazil.  In  an  April  1, 
2003,  conversation  with  counsel  to 
BBA,  it  was  confirmed  that  BBA  is  the 
sole  producer  of  PC  strand  in  Brazil  and 
that  BBA  is  a  subsidiary  of  the 
Companhia  Siderurgica  Belgo-Mineira 
(Belgo-Mineira)  which  holds  majority 
shares  in  BBA.  See  Memorandiun  from 
David  Layton,  International  Trade 
Compfiance  Analyst,  to  the  File  dated 
April  1,  2003.  Therefore,  we  selected 
BBA  as  the  sole  respondent  in  the 
investigation  of  PC  strand  from  Brazil. 
See  Memorandum  from  Daniel  O'Brien. 
Import  Compliance  Specialist,  to  Gary 
Taverman.  Director.  Office  5.  RE: 


'  The  petitioners  in  this  investigation  are 
American  Spring  Wire  Corp.,  Insteel  Wire  Products 
Company,  and  Sumiden  Wire  Products  Corp. 


'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  cases).  Section  C  requests 
a  complete  listing  of  U.S.  sales.  Section  D  requests 
information  on  the  cost  of  production  of  the  foreign 
like  product  and  the  constructed  value  of  the 
merchandise  under  investigation.  Section  E 
requests  information  on  further  manufacturing. 


Federal  Register /Vol.  68,  No.  137 /Thursday,  July  17,  2003 /Notices 


42387 


Selection  of  Respondents,  dated  April  4, 
2003. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
January  1,  2002,  through  December  31, 
2002.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  month  of  filing  of  the  petition  [i.e., 
January,  2003)  involving  imports  from  a 
market  economy,  and  is  in  accordance 
with  our  regulations.  See  19  CFR 
351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  PC 
strand  is  steel  strand  produced  from 
wire. of  non-stainless,  non-galvanized 
steel,  which  is  suitable  for  use  in 
prestressed  concrete  (both  pretensioned 
and  post-tensioned)  applications.  The 
product  definition  encompasses  covered 
and  uncovered  strand  and  all  types, 
grades,  and  diameters  of  PC  strand. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheadings  7312.10.3010  and 
7312.10.3012  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purjxjses,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Facts  Available     t 

For  the  reasons  discussed  below,  we 
determine  that  the  use  of  AFA  is 
appropriate  for  the  preliminary 
determination  with  respect  to  BBA. 

A.  Use  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  requested  by  the 
Department,  fails  to  provide  such 
information  by  the  deadline  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Section 
782(d)  of  the  Act  provides  that  if  the 
Department  determines  that  a  response 
to  a  request  for  information  does  not 
comply  with  the  Department's  request, 
the  Department  shall  promptly  inform 
the  responding  party  and  provide  an 
opportunity  to  remedy  the  deficient 
submission.  Section  782(e)  of  the  Act 
further  states  that  the  Department  shall 
not  decline  to  consider  submitted 
information  if  all  of  the  following 
requirements  are  met:  (1)  the 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 


not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

As  discussed  above,  BBA  failed  to 
respond  to  the  Department's  request  for 
information,  thus  the  curative 
provisions  of  sections  782(d)  and  (e)  of 
the  Act  are  not  applicable.  Specifically, 
the  information  diat  BBA  failed  to 
report  is  critical  for  calculating 
preliminary  dumping  margins, 
therefore,  the  Department  must  resort  to 
facts  otherwise  available  to  ensure  that 
BBA  does  not  obtain  a  more  favorable 
result  than  it  would  by  responding  to 
the  Department's  request  for 
information.  The  failiu^  of  BBA  to 
respond  significantly  impedes  this 
process  because  the  Department  cannot 
accurately  determine  a  margin  for  this 
party.  Thus,  in  reaching  our  preliminary 
'  determination,  piusuant  to  sections 
776(a)(2)(A),  (B),  and  (C)  of  the  Act,  we 
have  based  BBA's  margin  rate  on  facts 
available. 

B.  Application  of  Adverse  Inferences  for 
Facts  Available 

In  applying  facts  otherwise  available, 
section  776(b)  of  the  Act  provides  that 
the  Department  may  use  an  inference 
adverse  to  the  interests  of  a  party  that 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  the 
Department's  requests  for  information. 
See,  e.g.,  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Final  Negative  Critical  Circumstances: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  67  FR  55792,  55794- 
96  (August  30,  2002).  Adverse 
inferences  are  appropriate  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  ^ling  to  cooperate 
than  if  it  had  cooperated  fully."  See 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Rep.  No.  103-316, 
at  870  (1994)  (SAA).  Furthermore, 
"{ajffirmative  evidence  of  bad  faith  on 
the  part  of  a  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference."  See  Antidumping 
Countervailing  Duties:  Final  Rule,  62  FR 
27296.  27340  (May  19, 1997).  In  this 
case,  BBA  has  failed  to  cooperate  to  the 
best  of  its  ability  by  failing  to  respond 
to  the  Department's  antidimiping 
questionnaire.  In  addition,  the  company 
did  not  make  an  effort  to  provide  an 
explanation  for  its  failing  to  respond,  or 
proposed  an  alternate  form  of 
submitting  the  required  data.  These 
omissions  constitute  a  failiu«  on  the 
part  of  this  company  to  cooperate  "to 


the  best  of  its  ability  to  comply  with  a 
request  for  information"  by  the 
Department  within  the  meaning  of 
section  776  of  the  Act.  Therefore,  the 
Department  has  preliminarily 
determined  that  in  selecting  from  among 
the  facts  otherwise  available,  an  adverse 
inference  is  warranted.  See,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Circular  Seamless 
Stainless  Steel  Hollow  Products  from 
Japan,  65  FR  42985,  42986  (July  12, 
2000)  (the  Department  applied  total 
AFA  where  respondent  failed  to 
respond  to  the  antidumping 
questionnaires). 

C  Selection  and  Corroboration  of 
Information  Used  as  Facts  Available 

Where  the  Department  applies  AFA 
because  a  respondent  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
section  776(b)  of  die  Act  authorizes  the 
Department  to  rely  on  information 
derived  from  the  petition,  a  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.  See 
also  19  CFR  351.308(c);  SAA  at  829- 
831.  In  this  case,  because  we  are  unable 
to  calculate  margins  for  the  respondent 
in  this  investigation,  we  assign  to  BBA 
the  highest  margin  frt)m  the  proceeding, 
which  is  the  highest  margin  alleged  for 
Brazil  in  the  petition.  See  Initiation 
Notice,  68  FR  at  9052. 

When  using  facts  otherwise  available, 
section  776(c)  of  the  Act  provides  that, 
when  the  Department  reUes  on 
secondary  information  (such  as  the 
petition)  in  using  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  The  SAA 
clarifies  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  See  SAA  at  870. 
The  Department's  regulations  state  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  See  19  CFR  351.308(d); 
see  also  SAA  at  870. 

To  assess  the  reliabiUty  of  the  petition 
margin  for  the  purposes  of  this 
investigation,  to  the  extent  appropriate 
information  was  available,  we  reviewed 
the  adequacy  and  accuracy  of  the 
information  in  the  petition  for  both  this 
preliminary  determination  and  during 
our  pre-initiation  analysis.  See  Office  of 
AD/CVD  Enforcement  Initiation 
Checklist,  at  15  (February  20,  2003) 
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(Initiation  Checklist).  Also,  as  discussed 
below,  we  examined  evidence 
supporting  the  calculations  in  the 
petition  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
.  use  as  AFA  for  purposes  of  this 
preliminary  determination.  In 
accordance  with  section  776(c)  of  the 
Act.  to  the  extent  practicable,  we 
examined  the  key  elements  of  the 
constructed  export  price  (CEP)  and 
normal  value  (NV)  calculations  on 
which  the  margin  in  the  petition  was 
based.  See  Memorandum  from  David 
Layton  and  Monica  Gallardo, 
International  Trade  Compliance 
Analysts,  to  Gary  Taverman.  Director, 
Office  5.  Re:  Corroboration  of  Data 
Contained  "in  the  Petition  for  Assigning 
Facts  Available  Rates,  dated  July  10, 
2003  (Corroboration  Memo). 

1.  Corroboration  of  Constructed  Export 
Price 

The  petitioners  based  CEP  on  prices 
for  sales  of  low-relaxation  PC  strand 
from  a  Brazilian  producer,  through  its 
U.S.  affiliate,  to  an  unaffiliated  U.S. 
purchaser.  The  petitioners  calculated  a 
single  average  gross  unit  price  and 
deducted  from  it  estimated  costs  for 
international  freight  and  insurance 
charges.  U.S.  inland  freight  charges, 
harbor  maintenance  and  merchandise 
processing  fees,  imputed  credit 
expenses,  and  trading  company 
commission  to  arrive  at  an  average  net 
U.S.  price.  Information  regarding  U.S. 
prices  including  warehousing  expenses, 
indirect  selling  expenses,  inventory 
carrying  expenses,  and  CEP  profit  was 
not  reasonably  available  to  the 
petitioners.  Therefore,  the  petitioners 
did  not  deduct  these  items  from  the 
average  gross  unit  price.  Instead,  as  a 
conservative  estimate  of  these  expenses, 
the  petitioners  subtracted  an  amount  for 
the  "prevailing  commission  i^te  for  PC 
strand  sold  in  the  United  States  via 
unaffiliated  agents  to  foreign  producers' 
unaffiliated  U.S.  customers."  See 
Volume  n-Brazil  AD  of  the  petition  at  2- 
3.  We  compared  the  U.S.  market  price 
quotes  with  official  U.S.  import 
statistics  and  U.S.  customs  data,  and 


found  the  prices  used  by  the  petitioners 
to  be  reliable.  For  further  discussion,  see 
Corroboration  Memo  at  2. 

2.  Corroboration  of  Normal  Value 

With  respect  to  the  NV.  the 
petitioners  provided  a  home  market 
price  for  low-relaxation  PC  strand  that 
was  obtained  from  foreign  market 
research.  See  Memorandum  to  the  File. 
Re:  Telephone  Conversation  with 
Market  Researcher  Regarding  the 
Petitions  for  Imposition  of 
Antidumping:  Prestressed  Concrete 
Steel  Wire  Strand  from  Brazil  (February 
12,  2003).  The  petitioners  adjusted  the 
gross  unit  price  for  home  market  credit 
expenses  and  inland  freight. 

The  Department  was  provided  with 
no  useful  information  by  the  respondent 
or  other  interested  parties  and  is  aware 
of  no  other  independent  soiuce  of 
information  that  would  enable  it  to 
further  corroborate  the  margin 
calculations  in  the  petition.  Specifically, 
we  attempted  to  locate  both  home 
market  prices  through  publicly  available 
soiuces  and  U.S.  producer  costs  upon 
which  the  CV  was  based,  but  we  were 
imable  to  do  so.  See  Corroboration 
Memo  at  3. 

The  implementing  regulation  for 
section  776  of  the  Act.  at  19  CFR 
351.308(d)  states.  "{t}he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  we  note  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circiunstance."  the  Department 
need  not  "prove  that  the  facts  available 
are  the  best  alternative." 

Therefore,  based  on  oiu  efforts, 
described  above,  to  corroborate 
information  contained  in  the  petition, 
and  in  accordance  with  section  776(c)  of 
the  Act,  we  consider  the  margins  in  the 
petition  to  be  corroborated  to  the  extent 
practicable  for  purposes  of  this 
preliminary  determination. 
Accordingly,  in  selecting  AFA  with 
respect  to  BBA,  we  have  applied  the 


margin  rate  of  118.75  percent,  which  is 
the  highest  estimated  dumping  margin 
set  forth  in  the  notice  of  initiation.  See 
Initiation  Notice,  68  FR  at  9052. 

All  Others  Rate 

SectiOTi  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-averaged  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  or  are  determined 
entirely  under  section  776  of  the  Act. 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated.  This 
provision  contemplates  that  we  weight- 
average  margins  other  than  zero,  de 
minimis,  and  facts  available  margins  to 
establish  that  "All  Others"  rate.  Where 
the  data  do  not  permit  weight-averaging 
such  rates,  the  SAA  provides  that  we 
use  other  reasonable  methods.  See  SAA 
,  at  873.  Because  the  revised  petition, 
contained  only  one  price-to-price 
diunping  margin,  it  is  reasonable  to  use 
this  dumping  margin  to  create  an  "All 
Others"  rate.  Further,  since  BBA  is  the 
only  known  Brazilian  producer/exporter 
of  subject  merchandise,  it  is  reasonable 
to  use  a  margin  based  on  a  comparison 
of  its  sales  as  the  "All  Others"  rate. 
Accordingly,  we  have  applied  a  margin 
of  118.75  percent  as  the  "All  Others" 
rate. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act.  we  are  directing  the  U.S. 
Biueau  of  Customs  and  Border 
Protection  (BCBP)  to  suspend 
liquidation  of  all  entries  of  PC  strand 
from  Brazil  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
BCBP  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  dumping 
margin  as  indicated  in  the  chart  below. 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

The  dumping  margins  are  as  follows: 


Producer/Exporter 


Belgo  Bekaert  Arames  S.A 
All  Others  


Margin  (Percentage) 


118.75 
118.75 


International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act.  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 


in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of  PC 
strand  from  Brazil  are  materially 


injuring,  or  threaten  material  injury,  to 
the  U.S.  industry. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  the  preliminary 
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determination.  Interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice.  See  19 
CFR  351.309{c)(l)(I).  Rebuttal  briefs,  die 
content  of  which  is  limited  to  the  issues 
raised  in  the  case  briefs,  must  be  hied 
within  five  days  after  the  deadline  for 
the  submission  of  case  briefs.  See  19 
CFR  351.309(d).  A  list  of  authorities 
used,  a  table  of  contents,  and  an 
executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  request 
that  parties  submitting  briefs  and 
rebuttal  briefs  provide  the  Department 
with  a  copy  of  the  public  version  of 
such  briefs  on  diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportiuiity  to  conunent  on  argiunents 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230,  at 
a  time  and  in  a  room  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  schedided  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  in  a  hearing 
if  one  is  requested,  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870,  within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  the  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  See 
19  CFR  351.310(c).  The  Department  will 
make  its  final  determination  no  later 
than  75  days  after  the  date  of 
publication  of  this  preliminary 
determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(I){1)  of  the  Act. 

Dated:  July  10,  2003. 
JeC&ey  May, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
'Undeo"  Secretary. 

[FR  Doc.  03-18131  Filed  7-16-03;  8:45  am] 
BILUNQ  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-828] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Prestressed  Concrete  Steel  Wire 
Strand  From  India 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value. 

EFFECTIVE  DATE:  July  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Tisha  Loeper-Viti  at  (202)  482-7425,  or 
Martin  Claessens  at  (202)  482-5451; 
AD/CVD  Enforcement  Office  V,  Group 
II,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
prestressed  concrete  steel  wire  strand 
(PC  strand)  from  India  is  being  sold,  or 
is  likely  to  be  sold,  in  the  United  States 
at  less  than  fair  value  (LTFV),  as 
provided  in  section  733  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
preliminary  margin  assigned  to  Tata 
Iron  and  Steel  Co.  Ltd.  is  based  on 
adverse  facts  available  (AFA).  The 
estimated  margin  of  sales  at  LTFV  is 
shown  in  the  Suspension  of  Liquidation 
section  of  this  notice. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  75  days 
after  the  date  of  this  preliminary 
determination. 

Case  History 

This  investigation  was  initiated  on 
February  20,  2003.'  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigations:  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
the  Republic  of  Korea,  Mexico,  and 
Thailand,  68  FR  9050  (February  27, 
2003)  [Initiation  Notice].  Since  the 
initiation  of  the  investigation,  the 
following  events  have  occurred: 

The  U.S.  Department  of  Commerce 
(the  Department)  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  See 


Initiation  Notice,  68  FR  at  9050.  No 
comments  were  received  fi-om  interested 
parties  in  this  investigation. 

The  Department  issued  a  letter  on 
March  7,  2003,  to  interested  parties  in 
all  of  the  concurrent  PC  strand 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  its  hierarchy  of 
characteristics.  The  petitioners 
submitted  comments  on  March  18  and 
20,  2003.  The  Department  also  received 
comments  on  model  matching  from 
respondents  in  the  concurrent 
investigation  involving  Mexico  on 
March  18,  2003.  These  comments  were 
taken  into  consideration  by  the 
Department  in  developing  the  model 
matching  characteristics  and  hierarchy 
for  all  of  the  PC  strand  antidumping 
investigations. 

On  March  17,  2003,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  this  investigation  are 
materially  injuring  an  industry  in  the 
United  States  producing  the  domestic 
like  product.  See  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
Korea,  Mexico,  and  Thailand,  68  FR 
13952  (March  21,  2003). 

On  April  4,  2003,  the  Department 
issued  its  antidiunping  questionnaire  to 
Tata  SSL  Ltd.^  The  Department  was 
subsequently  informed  that  Tata  SSL 
Ltd.  had  been  retroactively  amalgamated 
with  Tata  Iron  and  Steel  Co.  Ltd. 
(TISCO)  and  was  now  known  as  TISCO 
(Wire  Division). 3  We  received  responses 
to  Sections  A-D  of  the  antidumping 
questioimaire  from  TISCO  and  issued  it 
supplementary  questionnaires  where 
appropriate.  TISCO  failed  to  respond  to 
the  Department's  second  supplemental 
Section  D  questionnaire,  issued  on  July 
1,  2003,  in  which  the  Department 


'  The  petitioners  in  this  investigation  are 
American  Spring  Wire  Corp..  Insteel  Wire  Products 
Company,  and  Sumiden  Wire  Products  Corp. 


'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales  or.  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third<ountry 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  cases).  Section  C  requests 
a  complete  listing  of  U.S.  sales.  Section  D  requests 
information  on  the  cost  of  production  of  the  foreign 
like  product  and  the  constructed  value  of  the 
merchandise  under  investigation.  Section  E 
requests  information  on  further  manufacturing. 

3  On  May  3.  2003,  the  respondent  notified  the 
Department  that  under  a  "Scheme  of 
Amalgamation."  Tata  SSL  Ltd.  and  Tata  Iron  and 
Steel  Co.  Ltd.  were  united  as  a  single  company, 
with  Tata  SSL  Ltd.  becoming'known  as  Tata  Iron 
and  Steel  Co.  Ltd.  (Wire  Division).  This 
amalgamation  was  approved  by  the  High  Court  of 
Judicature  at  Bombay  on  April  21 ,  2003  with  an 
effective  date  retroactive  to  April  1 ,  2002. 
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requested  detailed  infonnation  and 
supporting  documentation  regarding  the 
company's  costs  of  production.  (See, 
Facts  Available  section  of  this  notice  for 
a  discussion  as  to  why  TISCO's  Section 
D  response  was  deemed  unuseable  for 
this  preliminary  determination.) 

Selection  of  Respondents 

Section  777A(c){l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A(c){2)  of  the  Act  permits  the 
Department  to  investigate  either:  (1)  A 
sample  of  exporters,  producers,  or  types 
of  products  that  is  statistically  valid, 
based  on  the  information  available  at 
the  time  of  selection;  or  (2)  exporters 
and  producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined. 

In  the  petition,  the  petitioners 
identified  five  producers  of  PC  strand  in 
India.  We  examined  company-specific 
export  data  obtained  from  the  U.S. 
Biueau  of  Customs  and  Border 
Protection  (BCBP),  the  Iron  and  Steel 
Works  of  the  World  (14th  ed.),  and  the 
Tata  Group's  websites  which  indicate 
that  Tata  SSL  is  the  only  producer  of  the 
subject  merchandise  within  the  Tata 
Group  during  the  period  of  investigation 
(POI).  Fmlhermore,  we  have  no 
evidence  suggesting  that  any  other 
Indian  company  is  exporting  PC  strand 
to  the  United  States.  See  memorandum 
from  Daniel  O'Brien,  International 
Trade  Comphance  Analyst,  to  Gary 
Taverman,  Director,  Office  5,  Re: 
Selection  of  Respondents,  dated  April  4, 
2003. 

Period  of  Investigation 

The  POI  is  January  1,  2002,  through 
December  31,  2002.  This  period 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of 
filing  of  the  petition  (i.e.,  January,  2003) 
involving  imports  from  a  market 
economy,  and  is  in  accordance  with  our 
regulations.  See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  PC 
strand  is  steel  strand  produced  from 
wire  of  non-stainless,  non-galvanized 
steel,  which  is  suitable  for  use  in 
prestressed  concrete  (both  pretensioned 
and  post-tensioned)  applications.  The 
product  definition  encompasses  covered 
and  imcovered  strand  and  all  types, 
grades,  and  diameters  of  PC  strand. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheadings  7312.10.3010  and 


7312.10.3012  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  imder  investigation  is 
dispositive. 

Facts  Available 

For  the  reasons  discussed  below,  we 
determine  that  the  use  of  adverse  facts 
available  is  appropriate  for  the 
preliminary  determination  with  respect 
to  TISCO. 

A.  Use  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  requested  by  the 
Department,  fails  to  provide  such 
information  by  the  deadline  or  in  the 
form  or  manner  requested,  significantiy 
impedes  a  proceeding,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
section  782(d)  and  (e)  of  the  Act,  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Section 
782(d)  of  the  Act  provides  that  if  the 
Department  determines  that  a  response 
to  a  request  for  information  does  not 
comply  with  the  Department's  request, 
the  Department  shall  promptly  inform 
the  responding  party  and  provide  an 
opportunity  to  remedy  the  deficient 
submission.  Section  782(e)  of  the  Act 
further  states  that  the  Department  shall 
not  decline  to  consider  submitted 
information  if  all  of  the  following 
requirements  are  met:  (1)  The 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

hi  this  case,  TISCO  has  failed  to 
provide  pertinent  information  requested 
by  the  Department  necessary  to  properly 
calculate  an  antidumping  margin  for  its 
preliminary  determination.  Specifically, 
TISCO  failed  to  provide  the  requested 
detailed  cost  of  manufacturing 
information  for  the  steel  wire  rod  input 
used  to  produce  the  subject 
merchandise.  In  addition,  TISCO  failed 
to  provide  the  following  requested 
information,  all  of  which  was  pertinent 
to  the  Department's  calculations:  (1)  A 
description  of  the  steel  making  and  wire 
rod  production  facilities'  normal  cost 
accounting  system  and  how  it  is  used  to 
record,  classify,  aggregate,  and  allocate 
the  costs  incurred  to  produce  different 
grades  and  dimension  of  products;  (2)  a 


description  of  the  level  of  product 
specificity  over  which  the  steel  making 
and  wire  rod  production  facilities'  cost 
accounting  system  normally  captures 
production  costs;  (3)  an  explanation  of 
how  the  product  specific  costs  recorded 
in  the  steel  making  and  wire  rod 
production  facilities'  normal  accoimting 
system  compare  to  the  reported  cost 
data;  (4)  a  listing  and  description  of  all 
differences  between  costs  computed 
under  respondents  normal  steel  making 
and  wire  rod  production  cost  and 
financial  accounting  systems  and  the 
reported  costs,  including  an  explanation 
of  why  it  was  necessary  to  depart  from 
respondent's  normal  accoimting 
practices  in  order  to  compute  the 
submitted  COP  and  constructed  value 
(CV)  figures;  (5)  an  indication  of 
whether  its  steel  making  and  wfre  rod 
facilities  utilized  inputs  obtained  from 
affiliated  suppliers;  (6)  a  description  of 
the  company's  steel  making  and  wire 
rod  production  facilities;  and  (7)  a  copy 
of  either  the  audited  financial 
statements  for  the  year  ended  March  31, 
2003,  or  if  not  yet  available,  a  copy  of 
the  draft  financial  statements  for  the 
same  period.  The  cost  of  steel  wire  rod 
constitutes  a  significant  percentage  of 
the  total  cost  of  manufacturing  the 
subject  merchandise,  and  detailed 
information  on  the  steelmaking  and 
rolling  stages  of  the  wire  rod  production 
process  is  critical  for  the  Department  to 
analyze  adequately  the  reported  cost 
information.  As  a  result  of  TISCO's 
failiure  to  provide  the  above  requested 
information,  the  Department  is  unable 
to  use  the  reported  steel  wire  rod  cost 
of  manufacturing  data.  Thus,  in 
reaching  our  preliminary  determination, 
pursuant  to  sections  776(a)(2)(A),  (B),     - 
and  (C)  of  the  Act,  we  have  based 
TISCO's  margin  rate  on  facts  available. 

B.  Application  of  Adverse  Inferences  for 
Facts  Available 

In  applying  facts  otherwise  available, 
section  776(b)  of  the  Act  provides  that 
the  Department  may  use  an  inference 
adverse  to  the  interests  of  a  party  that 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  the 
Department's  requests  for  information. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Final  Negative  Critical  Circumstances: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  67  FR  55792,  55794- 
96  (August  30,  2002).  Adverse 
inferences  are  appropriate  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully."  See 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Round 
Agreements  Act,  H.R.  Rep.  No.  103-316, 
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at  870  (1994)  (SAA).  Furthermore, 
"{affirmative}  evidence  of  bad  faith  on 
the  part  of  a  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference."  See  Antidumping 
Countervailing  Duties:  Final  Rule,  62  FR 
27296,  27340  (May  19, 1997). 

In  this  case,  TISCO  has  failed  to 
timely  provide  a  complete  and  useable 
response  to  the  Department's  Section  D 
questionnaires,  which  included  two 
supplemental  questionnaires.  The 
original  questionnaire  was  issued  on 
April  4,  2003.  to  which  TISCO 
submitted  its  Section  D  response  on 
May  27.  2003.  hi  order  to  address  the 
deficiencies  in  TISCO's  response,  the 
Department  issued  the  first 
supplemental  Section  D  questionnaire 
on  June  6,  2003.  TISCO's  response  was 
received  on  June  24  and  25,  2003.  On 
July  1,  2003,  the  Department  issued  the 
second  supplemental  section  D 
questionnaire,  once  again  requesting 
detailed  cost  of  manvifacturing 
information  for  the  steel  wire  rod  input 
used  to  produce  the  subject 
merchandise,  in  addition  to  numerous 
other  important  methodological 
inquires.  In  this  questionnaire  we  noted 
that  in  its  previous  submission,  TISCO 
failed  to  provide  the  requested  detailed 
cost  of  manufacturing  for  the  steel  wire 
rod  used  to  produce  the  subject 
merchandise,  and  that  this  information 
is  necessary  for  the  Department  to 
analyze  adequately  the  response. 

We  established  July  7,  2003,  as  the 
due  date  for  the  second  supplemental 
section  D  questionnaire  in  order  to 
allow  the  Department  adequate  time  to 
analyze  the  response  and  to  incorporate 
it  into  the  calculation  of  the  dumping 
margin  for  the  preliminary 
determination.  TISCO,  however,  having 
been  informed  of  the  importance  of  the 
requested  information  for  the 
Department's  analysis,  failed  to 
respond,  even  after  the  Department  had 
granted  it  another  extension  of  the 
deadline,  i.e.,  xmtil  July  9.  2003. 
TISCO's  failxu-e  to  provide  this  critical 
information  in  a  timely  maimer  has 
rendered  its  entire  submission 
inadequate  and  unusable  for  the 
prehmineuy  determination.  This 
constitutes  a  failure  on  the  part  of  this 
company  to  cooperate  "to  the  best  of  its 
ability  to  comply  with  a  request  for 
information"  by  the  Department  within 
the  meaning  of  section  776  of  the  Act. 
Therefore,  the  Department  has 
preliminarily  determined  that  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted.  See,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Circular  Seamless 
Stainless  Steel  Hollow  Products  from 


Japan,  65  FR  42985,  42986  (July  12, 
2000)  (the  Department  apphed  total 
AFA  where  respondent  failed  to 
respond  to  the  antidumping 
questionnaires). 

C.  Selection  and  Corroboration  of 
Information  Used  as  Facts  Available 

Where  the  Department  applies  AFA 
because  a  respondent  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
section  776(b)  of  the  Act  authorizes  the 
Department  to  rely  on  information 
derived  from  the  petition,  a  final 
determination,  a  previous 
administrative  review,  or  other 
information  placed  on  the  record.  See 
also  19  CFR  351.308(c);  SAA  at  829- 
831.  In  this  case,  because  we  are  unable 
to  calculate  a  margin  based  on  TISCO's 
own  data  and  because  an  adverse 
inference  is  warranted,  we  assign  to 
TISCO  the  highest  margin  from  the 
proceeding,  which  is  the  highest  margin 
alleged  for  India  in  the  petition,  as 
recalculated  in  the  initiation  and 
described  in  detail  below.  See  Initiation 
Notice,  68  FR  at  9052. 

When  using  facts  otherwise  available, 
section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition),  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  The  SAA 
clarifies  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  See  SAA  at  870. 
The  Department's  regulations  state  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  See  19  CFR  351.308(d); 
see  also  SAA  at  870. 

To  assess  the  reliability  of  the  petition 
margin  for  the  purposes  of  this 
investigation,  to  the  extent  appropriate 
information  was  available,  we  reviewed 
the  adequacy  and  accuracy  of  the 
information  in  the  petition  for  both  this 
preliminary  determination  and  during 
our  pre-iqitiation  analysis.  See  Office  of 
AD/CVD  Enforcement  Initiation 
Checklist,  at  15  (February  20,  2003) 
(Initiation  Checklist).  Also,  as  discussed 
below,  we  examined  evidence 
supporting  the  calculations  in  the 
petition  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
preliminary  determination.  In 
accordance  with  section  776(c)  of  the 
Act,  to  the  e.xtent  practicable,  we 


examined  the  key  elements  of  the 
constructed  export  price  (CEP)  and 
normal  value  (NV)  calculations  on 
which  the  margins  in  the  petition  were 
based.  See  Memorandum  from  Martin 
Claessens,  International  Trade 
Compliance  Analyst,  to  Gary  Taverman, 
Director,  Office  5,  Re:  Corroboration  of 
Data  Contained  in  the  Petition  for 
Assigning  Facts  Available  Rates,  dated 
July  10,  2003  (Corroboration  Memo). 

1.  Corroboration  of  Constructed  Export 
Price 

The  petitioners  based  CEP  on  prices 
for  sales  of  PC  strand  from  an  Indian 
producer,  through  its  U.S.  affiliate,  to  an 
unaffiliated  U.S.  purchaser.  The 
petitioners  calculated  U.S.  pricfe  by 
subtracting  imputed  credit  expenses, 
international  freight  and  insurance,  U.S. 
merchandise  processing  and  harbor 
maintenance  fees,  and  U.S.  inland 
freight.  The  petitioners  also  subtracted 
an  amoimt  for  commissions. 

We  compared  the  U.S.  market  price 
quotes  with  official  U.S.  import 
statistics  and  U.S.  customs  data,  and 
foimd  the  prices  used  by  the  petitioners 
to  be  reliable. 

2.  Corroboration  of  Normal  Value 

With  respect  to  the  NV,  the 
petitioners  provided  a  home  market 
price  for  low-relaxation  PC  strand  that 
was  obtained  from  foreign  market 
research.  See  Memorandiun  to  the  File 
Re:  Telephone  Conversation  with 
Market  Researcher  Regarding  the 
Petitions  for  Imposition  of 
Antidiunping:  Prestressed  Concrete 
Steel  Wire  Strand  &t)m  India,  dated 
February  7,  2003.  To  calculate  the  NV, 
the  petitioners  deducted  imputed  credit 
expenses  and  inland  freight  bom  the 
home  market  prices. 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PC  strand  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
cost  of  production  (COP),  within  the 
meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  coimtry-wide  sales-below- 
cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  cost  of 
manufacturing  (COM),  selling,  general, 
and  administrative  (SG&A)  expenses, 
financial  expenses,  and  packing 
expenses.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  kiiown 
differences  between  costs  incurred  to 
produce  PC  strand  products  in  the 
United  States  and  India  using  publicly 
available  data.  To  calculate  SG&A,  the 
petitioners  rehed  upon  amounts 
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reported  in  the  March  31,  2002  financial 
statements  of  Tata  SSL  Ltd.  To  calculate 
interest  expense,  the  petitioners  reUed 
upon  the  March  31,  2002  financial 
statements  of  TISCO.  Based  upon  a 
comparison  of  the  price  of  the  foreign 
like  product  in  the  home  market  to  the 
calculated  COP  of  the  product,  we 
found  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  below  the  COP. 
within  the  meaning  of  section 
773{b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  initiated  a  country-wide 
cost  investigation.  For  initiation 
purposes  and  for  the  purposes  of  this 
preliminary  determination,  we 
recalculated  the  labor  costs  by  first 
indexing  the  costs  in  the  foreign 
denominated  currency  and  then 
converting  the  costs  to  U.S.  dollars 
based  on  the  prevailing  exchange  rate 
for  the  comparison  period.  In  addition, 
we  adjusted  the  petitioners'  COP  and 
CV  calculations  to  be  based  on  the 
currency  rates  from  the  Import 
Administration  website  rather  than  on 
Federal  Reserve  Bank  currency  rates. 
Finally,  we  have  recalculated  G&A  and 
interest  to  remove  allocations  of  certain 
expenses  between  COM  andSG&A.  To 
be  conservative,  we  have  reclassified  all 
amounts  where  allocations  were  made, 
as  COM.  See  Initiation  Checklist  at  14 
and  Attachments  D,  III.  IV,  V  and  VI. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  on  CV.  The  petitioners 
calculated  CV  using  the  same  COM, 
SG&A  and  interest  expense  figiues  used 
to  compute  the  India  home  market  costs. 
Consistent  with  773(e)(2)  of  the  Act,  the 
petitioners  included  in  CV  an  amount 
for  profit.  For  profit,  the  petitioners 
relied  upon  amounts  reported  in  Tata 
SSL  Ltd."s  March  31,  2002  financial 
statements. 

The  implementing  regulation  for 
section  776  of  the  Act,  at  19  CFR 
351.308(d),  states,  "(tlhe  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  ft-om  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  we  note  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance,"  the  Department 
need  not  "prove  that  the  facts  available 
are  the  best  alternative."  There  are  no 
independent  sources  for  the  cost  data 
used  to -calculated  the  CV  in  the 
petition.  Where  relevant  information 
was  available  from  TISCO's  audited 
financial  statements,  that  information 
was  used  in  the  calculation  of  CV. 
Therefore,  based  on  oiu-  efforts, 
described  above,  to  corroborate 


information  contained  in  the  petition, 
and  in  accordance  with  section  776(c)  of 
the  Act,  we  consider  the  margins  in  the 
petition  to  be  corroborated  to  the  extent 
practicable  for  piuposes  of  this 
preliminary  determination. 

Accordingly,  in  selecting  AFA  with 
respect  to  TISCO,  we  have  applied  the 
margin  rate  of  102.07  percent,  which  is 
the  highest  estimated  dumping  margin 
set  forth  in  the  notice  of  initiation.  See 
Initiation  Notice,  68  FR  at  9052. 

D.  All  Others  Rate 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-averaged  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero,  de  minimis,  or  are  determined 
entirely  under  section  776  of  the  Act. 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated.  This 
provision  contemplates  that  we  weight- 
average  margins  other  than  zero,  de 
minimis,  and  facts  available  margins  to 
establish  that  "All  Others"  rate.  Where 
the  data  do  not  permit  weight-averaging 
such  rates,  the  SAA  provides  that  we 
use  other  reasonable  methods.  See  SAA 
at  873.  Because  the  petition  contained 
five  estimated  dumping  margins  which 
we  subsequently  adjusted  in  our  pre- 
initiation  analysis,  we  have  used  these 
adjusted  dumping  margins  to  create  an 
"All  Others"  rate.  See,  e.g..  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Polyvinyl  Alcohol 
from  Germany,  68  FR  7980,  7983 
(February  19,  2003).  Specifically,  in  this 
case  we  have  used  the  simple  average  of 
both  the  price-to-price  margin  and  the 
price-to-constructed  value  margin  from 
the  initiation  notice,  which  takes  into 
accoimt  the  Department's  pre-initiation 
adjustments  as  described  above  under 
Normal  Value.  Therefore,  we  have 
calculated  a  margin  of  83.65  percent  as 
the  "All  Others"  rate. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  BCBP  to 
suspend  liquidation  of  all  entries  of  PC 
strand  from  India,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
BCBP  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  dumping 
margin  as  indicated  in  the  chart  below, 
adjusted  for  export  subsidies  found  in 
the  preliminary  determination  of  the 
companion  coimtervailing  duty 
investigation.  Specifically,  consistent 
with  our  longstanding  practice,  where 


the  product  under  investigation  is  also 
subject  to  a  conciurent  countervailing 
duty  investigation,  we  instruct  the  BCBP 
to  require  a  cash  deposit  or  posting  of 
a  bond  equal  to  the  amount  by  which 
the  normal  value  exceeds  the  CEP,  as 
indicated  below,  less  the  amount  of  the 
countervailing  duty  determined  to 
constitute  an  export  subsidy. 
Accordingly,  for  cash  deposit  purposes, 
we  are  subtracting  fi'om  TISCO's  cash 
deposit  rate  that  portion  of  the  rate 
attributable  to  the  export  subsidies 
found  in  the  affirmative  coimtervailing 
duty  determination  for  this  respondent 
(i.e.,  34.99  percent).  After  the 
adjustment  for  the  cash  deposit  rate 
attributed  to  export  subsidies,  the 
resulting  cash  deposit  rate  will  be  67.08 
for  TISCO  and  48.66  for  "All  Others." 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

The  diunping  margins  are  as  follows: 


Producer/exporter 

Margin 
(percentage) 

Tata  Iron  and  Steel  Co.  Ltd  

All  Others  .'. 

102.07 
83  65 

International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of  PC 
strand  from  India  are  materially 
injuring,  or  threaten  material  injury,  to 
the  U.S.  industry. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  the  preliminary 
determination.  Interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice.  See  19 
CFR  351.309(c)(l)(i).  Rebuttal  briefs,  the 
content  of  which  is  limited  to  the  issues 
raised  in  the  case  briefs,  must  be  filed 
within  five  days  after  the  deadline  for 
the  submission  of  case  briefs.  See  19 
CFR  351.309(d).  A  list  of  authorities 
used,  a  table  of  contents,  and  an  ' 

executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
Department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  request 
that  parties  submitting  briefs  and 
rebuttal  briefs  provide  the  Department 
with  a  copy  of  the  public  version  of 
such  briefs  on  diskette. 
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In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230,  at 
a  time  and  in  a  room  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  heeiring 
48  hours  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  in  a  hearing 
if  one  is  requested,  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870,  within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (2)  the 
number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  See 
19  CFR  351.310(c).  The  Department  will 
make  its  flnal  determination  no  later 
than  75  days  after  the  date  of  this 
preliminary  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(i)(l)  of  the  Act. 

Dated:  )uly  10,  2003. 
Jeffrey  May, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 

Under  Secretary. 

IFR  Doc.  03-18132  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-5a0-852] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value: 
Prestressed  Concrete  Steel  Wire 
Strand  From  the  Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value. 

EFFECTIVE  DATE:  July  17,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marin  Weaver  at  (202)  482-2336.  or 
Christopher  C.  Welty  at  (202)  482-8173; 
AD/CVD  Enforcement  Office  V,  Group 
n.  Import  Administration,  International 
Trade  Administration.  U.S.  Department 


of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Preliminary  Determination 

We  preliminarily  determine  that 
prestressed  concrete  steel  wire  strand 
(PC  strand)  from  the  Republic  of  Korea 
(Korea)  is  being  sold,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
733  of  the  Tariff  Act  of  1930,  as 
amended  (the  Act).  The  preliminary 
margins  assigned  to  Kiswire  Ltd.' 
(Kiswire)  and  Dong-U  Steel  Mfg.  Co.  Ltd. 
(Dong-U)  are  based  on  adverse  facts 
available  (AFA).  The  estimated  margin 
of  sales  at  LTFV  is  shown  in  the 
Suspension  of  Liquidation  section  of 
this  notice. 

Interested  parties  are  invited  to 
comment  on  this  preliminary 
determination.  We  will  make  our  final 
determination  not  later  than  75  days 
after  the  date  of  this  preUminary 
determination. 

Case  History 

This  investigation  was  initiated  on 
February  20,  2003. ^  See  Notice  of 
Initiation  c^  Antidumping  Duty 
Investigations:  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
the  Republic  of  Korea,  Mexico,  and 
Thailand,  68  FR  9050  (February  27, 
2003)  {Initiation  Notice).  Since  the 
initiation  of  the  investigation,  the 
following  events  have  occiured: 

The  U.S.  Department  of  Commerce 
(the  Department)  set  aside  a  period  for 
all  interested  parties  to  raise  issues 
regarding  product  coverage.  See 
Initiation  Notice,  68  FR  at  9050.  No 
comments  were  received  from  interested 
parties  in  this  investigation. 

The  Department  issued  a  letter  on 
March  7.  2003.  to  interested  parties  in 
all  of  the  concurrent  PC  strand 
antidumping  investigations,  providing 
an  opportunity  to  comment  on  the 
Department's  proposed  model  match 
characteristics  and  its  hierarchy 
characteristics.  The  petitioners 
submitted  comments  on  March  18  and 
20.  2003.  The  Department  also  received 
comments  on  model  matching  from 
respondents  in  the  concurrent 
investigation  involving  Mexico  on 


March  18.  2003.  These  comments  were 
taken  into  consideration  by  the 
Department  in  developing  the  model 
matching  characteristics  and  hierarchy 
for  all  of  the  PC  strand  antidumping 
investigations. 

On  March  17,  2003,  the  United  States 
International  Trade  Commission  (ITC) 
preliminarily  determined  that  there  is  a 
reasonable  indication  that  imports  of  the 
products  subject  to  this  investigation  are 
materially  injuring  an  industry  in  the 
United  States  producing  the  domestic 
like  product.  See  Prestressed  Concrete 
Steel  Wire  Strand  From  Brazil,  India, 
Korea,  Mexico,  and  Thailand,  68  FR 
13952  (March  21.  2003). 

On  April  4.  2003,  the  Department 
issued  its  antidumping  questioimaire  to 
Kiswire  and  Dong-Il,  specifying  that 
their  responses  to  Section  A  of  the 
questionnaire  would  be  due  on  April  25, 
2003,  and  that  responses  to  Sections  B- 
D  of  the  questionnaire  would  be  due 
May  12.  2003.3  Qn  April  25.  2003,  the 
Department  received  a  letter  from  Dong- 
Il  stating  that  it  "decided  not  to  submit 
{its}  data  and  information  required  in 
{the  Department's}  questionnaire  for 
this  Anti-Dumping  case."  See  Dong-Il 
submission  dated  April  25.  2003.  Dong- 
Il  provided  no  further  elaboration,  nor 
did  it  suggest  alternatives  to  meet  the 
Department's  requirements  piu-suant  to 
782(c)  of  the  Act.  Id.  On  June  5.  2003. 
the  Department  sent  a  letter  to  Kiswire 
stating  that  we  had  not  received  its 
questionnaire  response  and  informing 
Kiswire,  that  we  had  confirmed  that  it 
received  the  original  questionnaire.  See 
Letter  from  Department  to  Kiswire. 
dated  June  5.  2003;  see  also, 
Memorandimi  from  Christopher  C. 
Welty,  International  Trade  Compliance 
Analyst,  to  the  File,  Re:  Federal  Express 
tracking  information,  dated  June  18. 
2003.  In  the  letter,  the  Department  also 
informed  Kisv*rire  that  its  failure  to 
provide  the  Department  with  the 
requested  information  could  result  in 
the  use  of  the  facts  available  and  an 
inference  that  may  be  adverse  to  its 
interests.  The  Department  did  not 
receive  a  response  from  Kiswire  to  the 
Department's  letter. 


'  In  the  Initiation  Notice  and  the  Respondent 
Selection  Memo,  the  Department  refered  to  Kiswire 
as  Koryo  Steel  Company  and. Korean  Iron  and  Steel 
Works  Ltd..  respectively.  Upon  further  examination 
of  the  relevant  record  data  the  Department  has 
determined  that  Kiswire  Ltd.  is  a  more  accurate 
translation  of  the  second  largest  Korean  producer  of 
PC  strand. 

2  The  petitioners  in  this  investigation  are 
American  Spring  Wire  Corp.,  Insteel  Wire  Products 
Company,  and  Sumiden  Wire  Products  Corp. 


^  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  investigation  that  it  sells,  and  the  manner  in 
which  it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  cases).  Section  C  requests 
a  complete  listing  of  U.S:  sales.  Section  D  requests 
information  on  the  cost  of  production  of  the  foreign 
like  product  and  the  constructed  value  of  the 
merchandise  under  investigation.  Section  E 
requests  information  on  further  manufacturing. 
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Selection  of  Respondents 

Section  777A(c)(l)  of  the  Act  directs 
the  Department  to  calculate  individual 
dumping  margins  for  each  known 
exporter  and  producer  of  the  subject 
merchandise.  Where  it  is  not  practicable 
to  examine  all  known  producers/ 
exporters  of  subject  merchandise, 
section  777A(c){2)  of  the  Act  permits  the 
Department  to  investigate  either:  (1)  A 
sample  of  exporters,  producers,  or  types 
of  products  that  is  statistically  valid, 
based  on  the  information  available  at 
the  time  of  selection;  or  (2)  exporters 
and  producers  accounting  for  the  largest 
volume  of  the  subject  merchandise  that 
can  reasonably  be  examined. 

Upon  consideration  of  the  resources 
available  to  the  Department,  we 
determined  that  it  was  not  practicable  to 
examine  all  known  producers/exporters 
of  the  subject  merchandise.  Instead, 
because  there  were  numerous 
producers/exporters  of  subject 
merchandise  during  the  period  of 
investigation  (POI),  we  examined 
company-specific  export  data  and  U.S. 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  import  data  for  the 
POI  and  selected  as  mandatory 
respondents  the  two  companies  that 
accounted  for  the  majority  of  subject 
imports  from  Korea.  Kiswire  and  Dong- 
II.  See  Memorandum  from  Daniel 
O'Brien.  International  Trade 
Compliance  Analyst,  to  Gary  Taverman. 
Director.  Office  5.  Re:  Selection  of 
Respondents,  dated  April  4.  2003. 

Period  of  Investigation 

The  POI  is  January  1.  2002.  through 
December  31.  2002.  This  period 
corresponds  to  the  four  most  recent 
fiscal  quarters  prior  to  the  month  of 
filing  of  the  petition  {i.e.,  January,  2003) 
involving  imports  from  a  market 
economy,  and  is  in  accordance  with  our 
regulations.  See  19  CFR  351.204(b)(1). 

Scope  of  Investigation 

For  purposes  of  this  investigation,  PC 
strand  is  steel  strand  produced  from 
wire  of  non-stainless,  non-galvanized 
steel,  which  is  suitable  for  use  in 
prestressed  concrete  (both  pretensioned 
and  post-tensioned)  applications.  The 
product  definition  encompasses  covered 
and  uncovered  strand  and  all  types,- 
grades,  and  diameters  of  PC  strand. 

The  merchandise  under  investigation 
is  ciurently  classifiable  under 
subheadings  7312.10.3010  and 
7312.10.3012  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 
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For  the  reasons  discussed  below,  we 
determine  that  the  use  of  AFA  is 
appropriate  for  the  preliminary 
determination  with  respect  to  Kiswire 
and  Dong-Il. 

A.  Use  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  withholds 
information  requested  by  the 
Department,  fails  to  provide  such 
information  by  the  deadline  or  in  the 
form  or  manner  requested,  significantly 
impedes  a  proceeding,  or  provides 
information  which  cannot  be  verified, 
the  Department  shall  use,  subject  to 
sections  782(d)  and  (e)  of  the  Act.  facts 
otherwise  available  in  reaching  the 
applicable  determination.  Section 
782(d)  of  the  Act  provides  that  if  the 
Department  determines  that  a  response 
to  a  request  for  information  does  not 
comply  with  the  Department's  request, 
the  Department  shall  promptly  inform 
the  responding  party  and  provide  an 
opportunity  to  remedy  the  deficient 
submission.  Section  782(e)  of  the  Act 
further  states  that  the  Department  shall 
not  decline  to  consider  submitted 
information  if  all  of  the  following 
requirements  are  met:  (1)  The 
information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

As  discussed  above,  Kiswire  and 
Dong-Il  failed  to  respond  to  the 
Department's  request  for  information, 
thus  the  curative  provisions  of  sections 
782(d)  and  (e)  of  the  Act  are  not 
applicable.  Specifically,  because  the 
information  that  Kiswfre  and  Dong-Il 
failed  to  report  is  critical  for  calculating 
preliminary  dumping  margins  the 
Department  must  resort  to  facts 
otherwise  available  to  ensure  that 
Kiswire  and  Dong-Il  do  not  obtain  a 
more  favorable  result  than  they  would 
by  responding  to  the  Department's 
request  for  information.  The  failure  of 
Kiswire  and  Dong-Il  to  respond 
significantly  impedes  this  process 
because  the  Department  cannot 
accurately  determine  a  margin  for  these 
parties.  Thus,  in  reaching  oiu- 
preliminary  determination,  pursuant  to 
sections  776(a)(2)(A),  (B).  and  (C)  of  the 
Act,  we  have  based  Kiswire  and  Dong- 
U's  margin  rate  on  facts  available. 


B.  Application  of  Adverse  Inferences  for 
Facts  Available 

In  applying  facts  otherwise  available, 
section  776(b)  of  the  Act  provides  that 
the  Department  may  use  an  inference 
adverse  to  the  interests  of  a  party  that 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  the 
Department's  requests  for  information. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Final  Negative  Critical  Circumstances: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil.  67  FR  55792,  55794- 
96  (August  30.  2002).  Adverse 
inferences  are  appropriate  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully."  See 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Roimd 
Agreements  Act.  H.R.  Rep.  No.  103-316. 
at  870  (1994)  (SAA).  Furthermore. 
"{a}ffirmative  evidence  of  bad  faith  on 
the  part  of  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference."  See  Antidumping 
Countervailing  Duties:  Final  Rule,  62  FR 
27296.  27340  (May  19,  1997).  In  this 
case,  Kiswire  and  Dong-Il  have  failed  to 
cooperate  to  the  best  of  their  ability  by 
failing  to  respond  to  the  Department's 
antidumping  questionnedresi  In 
addition,  neither  company  made  an 
effort  to  provide  an  explanation  for  its 
failure  to  respond,  nor  proposed  an 
alternate  form  of  submitting  the 
required  data.  These  omissions 
constitute  a  failure  on  the  part  of  both 
of  these  companies  to  cooperate  "to  the 
best  of  {their}  ability  to  comply  with  a 
request  for  information"  by  the 
Department  within  the  meaning  of 
section  776  of  the  Act.  Therefore,  the 
Department  has  preliminarily 
determined  that  in  selecting  from  among 
the  facts  otherwise  available,  an  adverse 
inference  is  warranted.  See,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Circular  Seamless 
Stainless  Steel  Hollow  Products  from 
Japan,  65  FR  42985,  42986  (July  12. 
2000)  (the  Department  applied  total 
AFA  where  respondent  failed  to 
respond  to  the  antidumping 
questionnaires). 

C.  Selection  and  Corroboration  of 
Information  Used  as  Facts  Available 

Where  the  Department  applies  AFA 
because  a  respondent  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
section  776(b)  of  the  Act  authorizes  the 
Department  to  rely  on  information 
derived  from  the  petition,  a  final 
determination,  a  previous 
administrative  review,  or  other 
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informatioD  placed  on  the  record.  See 
also  19  CFR  351.308(c);  SAA  at  829- 
831.  Iq  this  case,  because  we  are  unable 
to  calculate  margins  for  any  of  the 
respondents  in  this  investigation,  we 
assign  to  Kiswire  and  Dong-Il  the 
highest  margin  from  the  proceeding, 
which  is  the  highest  margin  alleged  for 
Korea  in  the  petition,  as  recalculated  in 
the  initiation  and  described  in  detail 
below.  See  Initiation  Notice,  68  FR  at 
9052-53. 

When  using  facts  otherwise  available, 
section  776(c)  of  the  Act  provides  that, 
when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  The  SAA 
clarifies  that  "corroborate"  means  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  See  SAA  at  870. 
The  Department's  regulations  state  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  See  19  CFR  351.308(d); 
see  also  SAA  at  870. 

To  assess  the  reliability  of  the  petition 
margin  for  the  purposes  of  this 
investigation,  to  the  extent  appropriate 
information  was  available,  we  reviewed 
the  adequacy  and  accuracy  of  the 
information  in  the  petition  for  both  this 
preliminary  determination  and  during 
our  pre-initiation  analysis.  See  Office  of 
AD/CVD  Enforcement  Initiation 
Checklist,  at  15  (February  20,  2003) 
(Initiation  Checklist).  Also,  as  discussed 
below,  we  examined  evidence 
supporting  the  calculations  in  the 
petition  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
preliminary  determination.  In 
accordance  with  section  776(c)  of  the 
Act,  to  the  extent  practicable,  we 
examined  the  key  elements  of  the  export 
price  (EP)  and  normal  value  (NV) 
calculations  on  which  the  margins  in 
the  petition  were  based.  See 
Memorandum  from  Christopher  C. 
Welty,  International  Trade  Compliance 
Analyst,  to  Gary  Taverman,  Director 
Office  5,  Re:  Corroboration  of  Data 
Contained  in  the  Petition  for  Assigning 
Facts  Available  Rates  (Corroboration 
Memo),  dated  July  10,  2003. 

1.  Corroboration  of  Export  Price 

The  petitioners  based  EP  on  prices 
within  the  POI  for  sales  of  PC  stremd 
produced  by  two  Korean  companies  and 


offered  for  sale  to  an  unaffiliated  U.S. 
customer.  The  petitioners  averaged  the 
gross  prices,  by  company,  and  deducted 
from  the  average  prices  international 
freight  and  insurance  expenses,  U.S. 
customs  duties,  U.S.  harbor 
maintenance  and  merchandise 
processing  fees,  and  the  U.S.  inland 
freight  expenses. 

We  compared  the  U.S.  market  price 
quotes  with  official  U.S.  import 
statistics  and  U.S.  customs  data,  and 
found  the  prices  used  by  the  petitioners 
to  be  reliable.  See  Corroboration  Memo 
at  2. 

2.  Corroboration  of  Normal  Value 

With  respect  to  NV,  the  petitioners 
provided  home  market  prices  based  on 
prices  within  the  POI  for  sales  of  PC 
strand  produced  by  two  Korean 
companies  and  offered  for  sale  to  an 
imaffiliated  customer  in  Korea.  The 
price  quotes  are  based  on  information 
gathered  by  a  market  researcher  familiar 
with  the  Korean  sales.  S^e 
Memorandimi  to  the  File  Re:  Telephone 
Conversation  with  Market  Researcher 
Regarding  the  Petitions  for  Imposition  of 
Antidumping  Duties:  Prestressed 
Concrete  Steel  Wire  Strand  from  Korea 
(February  11,  2003).  To  calculate  the 
NV,  the  petitioners  deducted  inland 
freight  from  the  home  market  prices 
and,  consistent  with  oiu-  statutory  EP 
circumstances-of-sale  calculation 
methodology,  adjusted  the  home  market 
prices  for  imputed  credit  and 
commissions  by  deducting  home  market 
credit  expenses  from  the  home  market 
prices  and  adding  the  U.S.  imputed 
credit  and  U.S.  commission  expenses  to 
these  prices. 

The  petitioners  also  provided 
information  demonstrating  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  PC  strand  in  the  home  market  were 
made  at  prices  below  the  fully  absorbed 
cost  of  production  (COP),  within  the 
meaning  of  section  773(b)  of  the  Act, 
and  requested  that  the  Department 
conduct  a  country-wide  sales-below- 
cost  investigation. 

Pursuant  to  section  773(b)(3)  of  the 
Act,  COP  consists  of  the  cost  of 
manufacturing  (COM),  selling,  general, 
and  administrative  (SG&A)  expenses, 
financial  expenses,  and  packing 
expenses.  The  petitioners  calculated 
COM  based  on  their  own  production 
experience,  adjusted  for  known 
differences  between  costs  incurred  to 
produce  PC  strand  products  in  the 
United  States  and  Korea  using  publicly 
available  data.  To  calculate  SG&A  and 
interest  expenses,  the  petitioners  relied 
upon  amounts  reported  in  the  2001 
financial  statements  of  Kiswire  and 
Dong-Il.  Based  upon  a  comparison  of  the 


price  of  the  foreign  like  product  in  the 
home  market  to  die  calculated  COP  of 
the  product,  we  found  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  were  made 
below  the  COP,  within  the  meaning  of 
section  773(b)(2)(A)(i)  of  the  Act. 
Accordingly,  the  Department  initiated  a 
coimtry-wide  cost  investigation.  For 
initiation  piuposes  and  for  the  purposes 
of  this  preliminary  determination,  we 
recalculated  the  labor  and  electricity 
costs  by  first  indexing  the  costs  in  the 
foreign  denominated  currency  and  then 
converting  the  costs  to  U.S.  dollars 
based  on  the  prevailing  exchange  rate 
for  the  comparison  period.  In  addition, 
we  adjusted  the  petitioners'  COP  and 
constructed  value  (CV)  calculations  to 
be  based  on  the  currency  rates  fit)m  the 
Import  Administration  website  rather 
than  on  Federal  Reserve  Bank  currency 
rates.  See  Initiation  Checklist  at  16  and 
Attachments  11  and  m. 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Korea  on  CV.  The 
petitioners  calculated  CV  using  the 
same  COM,  SG&A  and  inteiest  expense 
figures  used  to  compute  the  Korean 
home  market  costs.  Consistent  with 
773(e)(2)  of  the  Act,  the  petitioners 
included  in  CV  an  amount  for  profit. 
The  petitioners  based  Kiswire's  profit 
ratio  on  amounts  reported  in  Kiswire's 
2001  financial  statements.  For  Dong-Il, 
no  profit  margin  was  calculated  bebause 
the  company  was  not  profitable  in  either 
2001  or  2000. 

The  Department  was  provided  with 
no  useful  information  by  the 
respondents  or  other  interested  parties 
and  is  aware  of  no  other  independent 
source  of  information  that  would  enable 
it  to  further  corroborate  the  margin 
calculations  in  the  petition.  Specifically, 
we  attempted  to  locate  both  home 
market  prices  through  publicly  available 
sources  and  U.S.  producer  costs  upon 
which  the  CV  was  based,  but  we  were 
unable  to  do  so.  See  Corroboration 
Memo  at  3  and  4. 

The  implementing  regulatiofi  for 
section  776  of  the  Act,  at  19  CFR 
351.308(d)  states,  "{t}he  fact  that 
corroboration  may  not  be  practicable  in 
a  given  circumstance  will  not  prevent 
the  Secretary  from  applying  an  adverse 
inference  as  appropriate  and  using  the 
secondary  information  in  question." 
Additionally,  we  note  that  the  SAA  at 
870  specifically  states  that,  where 
"corroboration  may  not  be  practicable  in 
a  given  circumstance,"  the  Department 
need  not  "prove  that  the  facts  available 
are  the  best  alternative." 

Therefore,  based  on  our  efforts, 
described  above,  to  corroborate 
information  contained  in  the  petition, 
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and  in  accordance  with  776(c)  of  the 
Act,  we  consider  the  margins  in  the 
petition  to  be  corroborated  to  the  extent 
practicable  for  purposes  of  this 
preliminary  determination. 

Accordingly,  in  selecting  AFA  with 
respect  to  Kiswire  and  Dong-Il,  we  have 
applied  the  margin  rate  of  54.19  percent, 
which  is  the  highest  estimated  dumping 
margin  set  forth  in  the  notice  of 
initiation.  See  Initiation  Notice,  68  FR  at 
9053. 
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Producer/exporter 

Margin 
(percentage) 

Kiswire  Ltd  

54  19 

Dong-il  Steel  Mfg.  Co.  Ltd  .... 
All  Others 

54.19 
35  64 

D.  AJl  Others  Rate 

Section  735(c)(5)(B)  of  the  Act  " 
provides  that,  where  the  estimated 
weighted-averaged  dimiping  margins 
estabUshed  for  all  exporters  and 
producers  individually  investigated  are 
zero,  de  minimis,  or  are  determined 
entirely  under  section  776  of  the  Act. 
the  Department  may  use  any  reasonable 
,    method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated.  This 
provision  contemplates  that  we  weight- 
average  margins  other  than  zero,  de 
minimis,  and  facts  available  margins  to 
establish  that  "All  Others"  rate.  Where 
the  data  do  not  permit  weight-averaging 
such  rates,  the  SAA  provides  that  we 
use  other  reasonable  methods.  See  SAA 
at  873.  Because  the  petition  contained 
four  estimated  dumping  margins  which 
we  subsequently  adjusted  in  our  pre- 
initiation  analysis,  we  have  used  these 
adjusted  dumping  margins  to  create  an 
"All  Others"  rate  based  on  a  simple 
average.  See,  e.g.,  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from 
Germany.  68  FR  7980,  7983  (February 
19,  2003).  Specifically,  in  this  case  we 
have  used  the  simple  average  of  both  the 
price-to-price  margins  and  the  price-to- 
CV  margins  from  the  initiation  notice, 
which  takes  into  account  the 
Department's  pre-initiation  adjustments 
to  the  labor  and  utility  values  alleged  in 
the  petition.  Therefore,  we  have 
calculated  a  margin  of  35.64  percent  as 
the  "All  Others"  rate. 

Suspension  of  Liquidation 

la  accordance  with  section  733(d)(2) 
of  the  Act,  we  are  directing  the  BCBP  to 
suspend  liquidation  of  all  entries  of  PC 
strand  from  Korea,  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  We  are  also  instructing  the 
BCBP  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  dumping 
margin  as  indicated  in  the  chart  below. 
These  instructions  suspending 
liquidation  will  remain  in  effect  until 
further  notice. 

The  diunping  margins  are  as  follows: 


International  Trade  Commission 
Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  the 
Department's  preliminary  affirmative 
determination.  If  the  final  determination 
in  this  proceeding  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  the  final 
determination  whether  imports  of  PC 
strand  from  Korea  are  materially 
injuring,  or  threaten  material  injury,  to 
the  U.S.  industry. 

Public  Comment 

Interested  parties  are  invited  to 
comment  on  the  preliminary 
determination.  Interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice.  See  19 
CFR  351.309(c)(l)(i).  Rebuttal  briefs,  the 
content  of  which  is  limited  to  the  issues 
raised  in  the  case  briefs,  must  be  filed 
within  five  days  after  the  deadline  for 
the  submission  of  case  briefs.  See  19 
CFR  351.309(d).  A  list  of  authorities 
used,  a  table  of  contents,  and  an 
executive  summary  of  issues  should 
accompany  any  briefs  submitted  to  the 
department.  Executive  summaries 
should  be  limited  to  five  pages  total, 
including  footnotes.  Further,  we  request 
that  parties  submitting  briefs  and 
rebuttal  briefs  provide  the  Department 
with  a  copy  of  the  public  version  of 
such  briefs  on  diskette. 

In  accordance  with  section  774  of  the 
Act,  we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportimity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs.  If  a 
request  for  a  hearing  is  made,  we  will 
tentatively  hold  the  hearing  two  days 
after  the  deadline  for  submission  of 
rebuttal  briefs  at  the  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230.  at 
a  time  and  in  a  room  to  be  determined. 
Parties  should  confirm  by  telephone  the 
date,  time,  and  location  of  the  hearing 
48  hours  before  the  scheduled  date. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  in  a  hearing 
if  one  is  requested,  must  submit  a 
written  request  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870,  within  30  days  of  the  date  of 
publication  of  this  notice.  Requests 
should  contain:  (1)  The  party's  name, 
address,  and  telephone  number;  (?)  the 


number  of  participants;  and  (3)  a  list  of 
the  issues  to  be  discussed.  At  the 
hearing,  oral  presentations  will  be 
limited  to  issues  raised  in  the  briefs.  See 
19  CFR  351.310(c).  The  Department  will 
make  its  final  determination  no  later 
than  75  days  after  the  date  of  this 
preliminary  determination. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
733(f)  and  777(I)(1)  of  the  Act. 

Dated:  July  10,  2003. 

Jeffrey  May, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-18133  Filed  7-16-03;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Export  Trade  Certificate  of  Review 

agency:  International  Trade 
Administration.  Commerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  Export  Trade  Certificate  of 
Review  No.  01-00005. 


SUMMARY:  On  January  7,  2002,  the 
Secretary  of  Commerce  issued  an  Export 
Trade  Certificate  of  Review  to  Vinex 
International,  Inc.  Because  this 
certificate  holder  has  failed  to  file  an 
annual  report  as  required  by  law  the 
Department  is  initiating  proceedings  to 
revoke  the  certificate.  TWs  notice 
summarizes  the  notification  letter  sent 
to  Vinex  International,  Inc. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Expdrt  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  ("the  Regulations")  are  found  at 
15  CFR  part  325.  Pursuant  to  this 
authority,  a  Certificate  of  Review  was 
issued  on  January  7,  2002  to  Vinex 
International,  Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  .other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  annual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  Certificate  of 
Review  (§§  325.14  (a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
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complete  annual  report  may  be  the  basis 
for  revocation.  (§§  325.10(a)(3)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
Vinex  International,  Inc.,  on  December 
23,  2002,  a  letter  containing  annual 
report  questions  with  a  reminder  that  its 
annual  report  was  due  on  February  21, 
2003.  Additional  reminder  letters  were 
sent  on  March  28,  2003  and  May  2, 
2003.  The  Department  has  received  no 
written  response  to  any  of  these  letters. 

On  July  11,  2003,  and  in  accordance 
with  §  325.10(c)(1)  of  the  Regulations,  a 
letter  was  sent  by  certified  mail  to  notify 
Vinex  International,  Inc.  that  the 
Department  was  formally  initiating  the 
process  to  revoke  its  certificate.  The 
letter  stated  that  this  action  is  being 
taken  because  of  the  certificate  holder's 
failure  to  file  an  annual  report. 

In  accordance  with  §  325.10(c)(2)  of 
the  Regulations,  of  the  certificate  holder 
has  thirty  days  from  the  day  after  its 
receipt  of  the  notification  letter  in 
which  to  respond.  The  certificate  holder 
is  deemed  to  have  received  this  letter  as 
of  the  date  on  which  this  notice  is 
pubhshed  in  the  Federal  Register.  For 
good  cause  shown,  the  Department  of 
Commerce  can,  at  its  discretion,  grant  a 
thirty-day  extension  for  a  response 
(§  325.10(c)(2)  of  the  Regxdations). 

If  the  certificate  holder  decides  to  ' 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detcill  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained 
in  the  notification  letter  (§  325.10(c)(2) 
of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (§  325.10(c)(3)  of  the 
Regulations). 

"The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (§  325.10(c)(4)  of  the 
Regulations).  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  the  decision  by  filing  an  action 
in  an  appropriate  U.S.  district  court 
within  30  days  from  the  date  on  which 


the  Department's  final  determination  is 
published  in  the  Federal  Register 

(§§  325.10(c)(4)  and  325.11  of  the 
Regulations). 

Dated:  July  11,2003. 
Jeffrey  Anspacher, 

Director,  Office  of  Export  Trading  Company 

Affairs. 

[FR  Doc.  03-18061  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  3510-OR-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  initiation  of  process  to 
revoke  Export  Trade  Certificate  of 
Review  No.  99-00004. 

summary:  On  November  17, 1999,  the 
Secretary  of  Commerce  issued  an  Export 
Trade  Certificate  of  Review  to  USXT, 
Inc.  Because  this  certificate  holder  has 
failed  to  file  an  annual  report  as 
required  by  law  the  Department  is 
initiating  proceedings  to  revoke  the 
certificate.  This  notice  summarizes  the 
notification  letter  sent  to  USXT,  Inc. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Anspacher,  Director,  Office  of 
Export  Trading  Company  Affairs, 
International  Trade  Administration, 
(202)  482-5131.  This  is  not  a  toll-free 
number. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  ("the  Act")  (15  U.S.C.  4011-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  in  ("the  Regulations")  are  found  at 
15  CFR  part  325.  Piu-suant  to  this 
authority,  a  Certificate  of  Review  was 
issued  on  November  17,  1999  to  USXT. 
Inc. 

A  certificate  holder  is  required  by  law 
(Section  308  of  the  Act,  15  U.S.C.  4018) 
to  submit  to  the  Department  of 
Commerce  annual  reports  that  update 
financial  and  other  information  relating 
to  business  activities  covered  by  its 
certificate.  The  aimual  report  is  due 
within  45  days  after  the  anniversary 
date  of  the  issuance  of  the  Certificate  of 
Review  (§§  325.14(a)  and  (b)  of  the 
Regulations).  Failure  to  submit  a 
complete  annual  report  may  be  the  basis 
for  revocation.  (§§  325.10(a)(3)  and 
325.14(c)  of  the  Regulations). 

The  Department  of  Commerce  sent  to 
USXT,  Inc.,  on  November  7.  2002,  a 
letter  containing  annual  report 
questions  with  a  reminder  that  its 
annual  report  was  due  on  January  1, 


2003.  Additional  reminder  letters  were 
sent  on  March  31,  2003  and  April  11, 
2003.  The  Department  has  received  no 
written  response  to  any  of  these  letters. 

On  May  5,  2003,  and  in  accordance 
with  §  325.10(c)(1)  of  the  Regulations,  a 
letter  was  sent  by  certified  mail  to  notify 
USXT,  Inc.  that  the  Department  was 
formally  initiating  the  process  to  revoke 
its  certificate.  The  letter  stated  that  this 
action  is  being  taken  because  of  the 
certificate  holder's  failure  to  file  an 
annual  report. 

In  accordance  with  §  325.10(c)(2)  of 
the  Regulations,  the  certificate  holder 
has  thirty  days  from  the  day  after  its 
receipt  of  the  notification  letter  in 
which  to  respond.  The  certificate  holder 
is  deemed  to  have  received  this  letter  as 
of  the  date  on  which  this  notice  is 
published  in  the  Federal  Register.  For 
good  cause  shown,  the  Department  of 
Commerce  can,  at  its  discretion,  grant  a^ 
thirty-day  extension  for  a  response 
(§  325.10(c)(2)  of  the.Regulations). 

If  the  certificate  holder  decides  to 
respond,  it  must  specifically  address  the 
Department's  statement  in  the 
notification  letter  that  it  has  failed  to  file 
an  annual  report.  It  should  state  in 
detail  why  the  facts,  conduct,  or 
circumstances  described  in  the 
notification  letter  are  not  true,  or  if  they 
are,  why  they  do  not  warrant  revoking  . 
the  certificate.  If  the  certificate  holder 
does  not  respond  within  the  specified 
period,  it  will  be  considered  an 
admission  of  the  statements  contained     ' 
in  the  notification  letter  {§  325.10(c)(2) 
of  the  Regulations). 

If  the  answer  demonstrates  that  the 
material  facts  are  in  dispute,  the 
Department  of  Commerce  and  the 
Department  of  Justice  shall,  upon 
request,  meet  informally  with  the 
certificate  holder.  Either  Department 
may  require  the  certificate  holder  to 
provide  the  documents  or  information 
that  are  necessary  to  support  its 
contentions  (§  325.10(c)(3)  of  the 
Regulations). 

The  Department  shall  publish  a  notice 
in  the  Federal  Register  of  the  revocation 
or  modification  or  a  decision  not  to 
revoke  or  modify  (§  325.10(c)(4)  Q/the 
Regulations).  If  there  is  a  determination 
to  revoke  a  certificate,  any  person 
aggrieved  by  such  final  decision  may 
appeal  the  decision  by  filing  an  action  . 
in  an  appropriate  U.S.  district  court 
within  30  days  from  the  date  on  which 
the  Department's  final  determination  is 
published  in  the  Federal  Register 
(§§  325.10(c)(4)  and  325.11  of  the 
Regulations). 
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Dated:  July  11,2003. 

Jeflfrey  Anspacher, 

Director.  Office  of  Export  Trading  Company 
Affairs. 

|FR  Doc.  03-18062  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  3510-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

National  Fire  Codes:  Request  for 
Comments  on  NFPA  Teclinical 
Committee  Reports 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Fire  Protection 
Association  (NFPA)  revises  existing 
standards  and  adopts  new  standards 
twice  a  year.  At  its  November  meeting 
or  its  May  meeting,  the  NFPA  acts  on 
recommendations  made  by  its  technical 
committees. 

The  purpose  of  this  notice  is  to 
request  comments  on  the  technical 
reports  that  will  be  presented  at  NFPA's 
2004  May  meeting.  The  publication  of 
this  notice  by  the  National  Institute  of 
Standards  and  Technology  (NIST)  on 
behalf  of  NFPA  is  being  undertaken  as 
a  public  service;  NIST  does  not 
necessarily  endorse,  approve,  or 
recommend  any  of  the  standards 
referenced  in  the  notice. 
DATES:  The  National  Electrical  Code  is 
published  in  a  separate  Report  on 
Proposals  and  is  available  about  July  11, 
2003.  on  the  NFPA  Web  site  http:// 
www.nfpa.org/nec/TheNEC/ROPsROCs/ 
2003ROP/2003ROP.asp.  Comments 


received  on  or  before  October  31,  2003, 
will  be  considered  by  the  National 
Electrical  Code  Panels  before  NFPA 
takes  final  action  on  the  proposals. 

Thirty-one  reports  are  published  in 
the  2004  May  Meeting  Report  on 
Proposals  and  will  be  available  on 
August  1,  2003.  Comments  received  on 
or  before  October  10,  2003,  will  be 
considered  by  the  respective  NFPA 
Committees  before  final  action  is  taken 
on  the  proposals. 

ADDRESSES:  The  2004  May  Meeting 
Report  on  Proposals  and  the  NEC® 
Report  on  Proposals  are  available  and 
downloadable  from  NFPA's  Web  site — 
http://www.nfpa.org  or  by  requesting  a 
copy  from  the  NFPA,  Fulfillment 
Center,  11  Tracy  Drive,  Avon, 
Massachusetts  02322.  Comments  on  the 
report  should  be  submitted  to  Casey  C. 
Grant,  Secretary,  Standards  Council, 
NFPA.  1  Batterymarch  Park.  P.  O.  Box 
9101,  Quincy.  Massachusetts  02269- 
9101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Casey  C.  Grant.  Secretary.  Standards 
Council.  NFPA.  1  Batterymarch  Park, 
Quincy.  Massachusetts  02269-9101. 
(617)  770-3000. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  building, 
fire,  and  electrical  safety  codes  and 
standards.  Federal  agencies  frequently 
use  these  codes  and  standards  as  the 
basis  for  developing  federal  regulations 
concerning  fire  safety.  Often,  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFRpartSl. 


Revisions  of  existing  standards  and 
adoption  of  new  standards  are  reported 
by  the  technical  committees  at  the 
NFPA's  November  meeting  or  at  the 
May  meeting  each  year.  The  NFPA 
invites  public  comment  on  its  Report  on 
Proposals, 

Request  for  Comments 

Interested  persons  may  participate  in 
these  revisions  by  submitting  written 
data,  views,  or  arguments  to  Casey  C. 
Grant.  Secretary.  Standards  Council, 
NFPA.  1  Batterymarch  Park,  Quincy, 
Massachusetts  02269-9101. 
Commenters  may  use  the  forms 
provided  for  comments  in  the  Reports 
on  Proposals.  Each  person  submitting  a 
comment  should  include  his  or  her 
name  and  address,  identify  the  notice, 
and  give  reasons  for  any 
recommendations.  Comments  received 
on  or  before  October  10,  2003,  for  the 
2004  May  Meeting  Report  on  Proposals 
or  October  31,  2003,  for  the  NEC® 
Report  on  Proposals  will  be  considered 
by  the  NFPA  before  final  action  is  taken 
on  the  proposals. 

Copies  of  all  written  comments 
received  and  the  disposition  of  those 
comments  by  the  NFPA  committees  will 
be  published  as  the  2004  May  Meeting 
Report  on  Comments  by  April  2.  2004, 
or  on  April  8,  2004,  for  the  NEC® 
Report  on  Comments,  prior  to  the  May 
meeting. 

A  copy  of  the  Report  on  Comments 
will  be  sent  automatically  to  each 
commenter.  Action  on  the  reports  of  the 
Technical  Committees  (adoption  or 
rejection)  will  be  taken  at  the  May 
meeting.  May  23-27,  2004,  in  Salt  Lake 
City,  Utah,  by  NFPA  members. 


2004  May  Meeting  Report  on  Proposals 


Doc  No. 


Title 


NFPA  32  .. 
NFPA  45  .. 
NFPA  70  .. 
NFPA  91  .. 
NFPA  96  .. 
NFPA  120 
NFPA  121 
NFPA  122 
NFPA  123 
NFPA  241 
NFPA  2Z1 

NFPA  302 
NFPA  405 
NFPA  408 
NFPA  409 
NFPA  410 
NFPA  422 . 
NFPA  423  . 
NFPA  430  . 
NFPA  450  . 
NFPA  502  . 


Standard  for  Drycleaning  Plants  ' 

Standard  on  Fire  Protection  for  Laboratories  Using  Chemicals 

National  Electrical  Code®  

il^S^rrt  \Z  5«nn"  r  ^^r^"l^  1°'  Air  Coiv/eying'ofVapors:  Gases.MI^^^^ 

Standard  for  Ventilation  Control  and  Fire  Protection  of  Commercial  Cooking  Operations 

Standard  for  Coal  Preparation  Plants  

Standard  on  Fire  Protection  for  Self-Propelled  and  MotJileSurtace  Mining  Equipment 

Standard  for  Fire  Prevention  and  Control  in  Underground  Metal  and  Nonmetal  Mines  

Standard  for  Fire  Prevention  and  Control  in  Underground  Bituminous  Coal  Mines  

Standard  for  Safeguarding  Constmction,  Alteration,  and  Demolition  Operations  

Co™X°Catnme.ir  """"'  "'  """"'  ^™''  "^'^^'^  "^'^^  '°^  MatehalsandProducts  UsinganOxygen 
Fire  Protection  Standard  for  Pleasure  and  Commercial  Motor  Craft 

Recomniended  Practice  for  the  Recurring  Proficiency  Training  of  Aircraft  Rescue  and  Fire^Fiqhfina  Services 

Standard  for  Aircraft  Hand  Portable  Fire  Extinguishers  "e-ngniing  aervrces 

Standard  on  Aircraft  Hangars  

Standard  on  Aircraft  Maintenance  []^.. 

Guide  for  Aircraft  Accident  Response '."!"..!"."."".." 

Standard  for  Construction  and  Protection  of  Aircraft  Erigirie  Test  Facilities 

Code  for  the  Storage  of  Liquid  and  Solid  Oxidizers  

Guide  for  Emergency  Medical  Sen/ices  and  Systems  ...  - 

Standard  for  Road  Tunnels,  Bridges,  and  Other  Umited  Access  Highways 
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2004  May  Meeting  Report  on  Proposals— Continued 


Doc  No. 


Title 


Action 


NFPA  555 

NFPA  701  

NFPA  780 

NFPA  1150 

NFPA  1201  

NFPA  1250 

NFPA  1710 

NFPA  1720 

NFPA  1931  

NFPA  1932 

Guide  on  Methods  for  Evaluating  Potential  for  Room  Flashover 

Standard  Methods  of  Fire  Tests  for  Flame  Propagation  of  Textiles  arnl  Films  

Standard  for  the  Installation  of  Lightning  Protection  Systems 

Standard  on  Fire-Fighting  Foam  Chemicals  for  Class  A  Fuels  in  Rural,  Suburt>an,  and  Vegetated  Areas 

Standard  for  Developing  Fire  Protection  Services  for  the  Public  

Recommended  Practice  in  Emergency  Service  Organization  Risk  Management  

Standard  for  the  Organization  and  Deployment  of  Fire  Suppression  Operations,  Emergency  Medical  Operations. 

and  Special  Operations  to  tfie  Public  by  Career  Fire  Departments. 
Standard  for  the  Organization  and  Deployment  of  Fire  Suppression  Operations,  Emergency  Medical  Operations  and 

Special  Operations  to  the  Public  by  Volunteer  Fire  Departments. 

Standard  on  Design  of  and  Design  Verification  Tests  for  Fire  Department  Ground  Ladders 

Standard  on  Use,  Maintenance  and  Service  Testing  of  Fire  Department  Ground  Ladders  


P  s  Partial  revision;  W  =  Withdrawal;  R  =  Reconfirmation;  N  =  New;  C  =  Complete  Revision. 


publication  of  this  notice  by  the 
National  Institute  of  Standards  and 
Technology  (NIST)  on  behalf  of  ICC  is 
being  undertaken  as  a  public  service; 
NIST  does  not  necessarily  endorse, 
approve,  or  reconunend  any  of  the  codes 
or  standards  referenced  in  the  notice. 
DATES:  The  2003/2004  Code 
Development  Cycle  will  start  with  the 
Code  Development  Hearings  on 
September  5-14,  2003,  at  the  Gaylord 
Opryland,  Nashville,  Tennessee.  This 
will  be  followed  by  the  Final  Action 
Hearing  tentatively  scheduled  for  May 
17-20,  2004,  in  Overland  Park,  Kansas. 

Completion  of  this  cycle  results  in  the 
2004  Supplement  tu  the  International 
Codes. 

The  agenda  for  the  hearing  as  well  as 
updates  to  the  schedule  are  also  posted 
on  the  ICC  Web  site  at:  http:// 
www.iccsafe.org. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Pfeiffer.  PE,  Vice  President.  Codes 
and  Standards  Development  at  ICC's 
Chicago  Regional  Office,  4051  West 
Flossmoor  Road,  Country  Club  Hills, 
Illinois  60478,  Telephone  708/799- 
2300,  Extension  338. 
SUPPLEMENTARY  INFORMATION: 

Background 

ICC  produces  the  only  family  of  Codes 
and  Standards  that  are  comprehensive, 
coordinated  and  necessary  to  regulate 
the  built  environment.  Federal  agencies 
frequently  use  these  codes  and 
standards  as  the  basis  for  developing 
federal  regulations  concerning  new  and 
existing  construction. 

The  Code  Development  Process  is 
initiated  when  proposals  from 
interested  persons,  supported  by  written 
data,  views,  or  arguments  are  solicited 
and  published  in  the  Proposed  Changes 
document.  This  document  is  distributed 
a  minimum  of  30  days  in  advance  of  the 
first  hearing  and  serves  as  the  agenda. 

At  the  first  hearing  (Code 
Development  Hearing),  the  ICC  Code 


Dated:  July  9.  2003. 
Arden  L.  Bement,  Jr., 

Director. 

[FR  Doc.  03-18141  Filed  7-16-03;  8:45  am] 

BILUNC  CODE  3Sia-13-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

International  Code  Council:  The 
Update  Process  for  the  International 
Codes  and  Standards 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  International  Code 
Council  (ICC),  promulgator  of  the 
International  Codes  ("I-Codes")  and 
Standards,  maintains  a  process  for 
updating  the  entire  family  of 
International  Codes  based  on  receipt  of 
proposals  from  interested  individuals 
and  organizations  involved  in  the 
construction  industry  as  well  as  the 
general  public.  The  first  edition  of  the 
I-Codes  was  the  2000  edition.  The  codes 
are  updated  every  three  years  (2003 
current  edition,  2006  editions,  etc.)  with 
an  intervening  Supplement  published 
every  18  months.  There  are  two  hearings 
for  each  code  development  cycle;  the 
first  hearing  (Code  Development 
Hearing)  where  a  committee  considers 
the  proposals  and  recommends  an 
action  on  each  proposal,  followed  by  the 
assembled  members  of  ICC  afforded  the 
opportiuiity  to  vote;  and  the  second 
hearing  (Final  Action  Hearing)  to 
consider  comments  submitted  in 
response  to  the  committee  action  on 
proposals.  The  schedule  is  printed 
below. 

The  purpose  of  this  request  is  to 
increase  public  participation  in  the 
system  used  by  ICC  to  develop  and 
maintain  its  codes  and  standards.  The 


Development  Committee  considers 
testimony  on  every  proposal  and  acts  on 
each  one  individually  (Approval. 
Disapproval,  or  Approval  as  Modified). 
The  assembled  body  of  all  ICC  members 
is  then  afforded  the  opportunity  to  vote 
on  the  proposal  if  they  disagree  with  the 
Committee.  The  residts  are  published  in 
a  report  entitled  the  Report  of  the  Pubhc 
Hearing,  which  identifies  the 
disposition  of  each  proposal  and  the 
reason  for  the  conunittee's  action. 
Anyone  wishing  to  submit  a  comment 
on  the  committee's  action,  expressing 
support  or  opposition  to  the  action,  is 
provided  the  opportimity  to  do  so. 
Comments  received  are  published  and 
distributed  in  a  document  called  the 
Final  Action  Agenda  which  serves  as 
the  agenda  for  the  second  hearing. 
Proposals  which  are  approved  by  a  vote, 
of  the  Active  Governmental  Members  of 
ICC  at  the  second  hearing  (Final  Action 
Hearing)  are  incorporated  in  either  the 
Supplement  or  Edition,  as  applicable, 
with  the  next  cycle  starting  with  the 
submittal  deadline  for  proposals. 

Proponents  of  proposals  automatically 
receive  a  copy  of  all  documents 
(Proposed  changes,  Report  of  the  Public 
Hearing  and  Final  Action  Agenda). 
Interested  parties  may  also  request  a 
copy,  free  of  charge,  from  ICC's  Chicago 
Regional  Office  at:  International  Code 
Council,  Chicago  Regional  Office,  4051 
W.  Flossmoor  Road,  Countr>-  Club  Hills, 
IL  60478-5795  of  download  a  copy  from 
die  ICC  Web  site  at  http:// 
www.iccsafe.org. 

The  International  Codes  and 
Standards  consist  of  the  following: 

International  Building  Code 

ICC  Electrical  Code 

International  Energy  Conservation  Code 

International  Existing  Building  Code 

International  Fire  Code 

International  Fuel  Gas  Code 

International  Mechanical  Code 

ICC  Performance  Code  for  Buildings  and 

Facilities 
International  Plumbing  Code 
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International  Private  Sewage  Disposal 

Code 
International  Property  Maintenance 

Code 
International  Residential  Code 
International  Urban-Wildland  Interface 

Code 
International  Zoning  Code 
ICC/ ANSI  A  117.1  Accessible  and 

Usable  Buildings  and  Facilities 
ICC  Standard  on  Bleachers,  Folding  and 

Telescopic  Seating,  and  Grandstands 

ICC  is  currently  in  the  process  of 
developing  two  new  standards,  one  on 
Storm  Shelters  and  one  on  Hurricane 
Resistant  Construction. 

The  maintenance  process  for  ICC 
Standards  follows  a  similar  process  of 
soliciting  proposals,  committee  action, 
public  comment,  and  ultimately  the 
update  and  publication  of  the  standard. 

Dated:  July  9,  2003. 
Arden  L.  Bement,  Jr., 
Director. 

(PR  Doc.  03-18142  Filed  7-16-03;  8:45  am) 
BKiJNG  CODE  3S10-13-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

Availability  of  Seats  for  the  Hawaiian 
Islands  Humptiack  Whale  National 
Marine  Sanctuary  Advisory  Council 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service,  (NOS),  National  Oceanic  and 
Atmospheric  Administration. 
Department  of  Commerce  (DOC). 
ACTION:  Notice  and  request  for 
applications. 


SUMMARY:  The  Hawaiian  Islands 
Humpback  Whale  National  Marine     • 
Sanctuary  (HIHWNMS  or  Sanctuary)  is 
seeking  applicants  for  the  following  six 
vacant  seats  on  its  Sanctuary  Advisory 
Coimcil  (Council):  Hawaii  County, 
Honolulu  County.  Kauai  County.  Maui 
County.  Education  and  Research. 
Applicants  are  chosen  based  upon  their 
particular  expertise  and  experience  in 
relation  to  the  seat  for  which  they  are 
applying;  community  and  professional 
affiliations;  philosophy  regarding  the 
conservation  and  management  of  marine 
resources;  and  the  length  of  residence  in 
the  area  affected  by  the  Sanctuary. 
Applicants  who  are  chosen  as  members 
should  expect  to  serve  two-year  terms, 
pursuant  to  the  Council's  Charter. 

DATES:  Applications  are  due  by  August 
1.  2003. 

ADDRESSES:  Application  kits  may  be 
obtained  on  our  Web  site  http:// 


hawaiihumpbackwhale.noaa.gov/  or 
from  Amy  Glester  at  the  Hawaiian 
Islands  Humpback  Whale  National 
Marine  Sanctuary,  6700  Kalanianaole 
Hwy,  Suite  104,  Honolulu,  Hawaii 
96825.  Completed  applications  should 
be  sent  to  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Glester  at  (808)  397-2655  or 
amy.glester@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
HIHWNMS  Advisory  Council  was 
established  in  March  1996  (the  current 
Council  has  served  since  July  2001)  to 
assure  continued  public  participation  in 
the  management  of  the  Sanctuary.  Since 
its  establishment,  the  Council  has 
played  a  vital  role  in  the  decisions 
affecting  the  Sanctuary  surrounding  the 
main  Hawaiian  Islands. 

The  Council's  twenty-four  voting 
members  represent  a  variety  of  local 
user  groups,  as  well  as  the  general 
public,  plus  ten  local,  state  and  federal 
governmental  jurisdictions. 

The  Council  is  supported  by  three 
subcommittees:  A  Research  Committee" 
chaired  by  the  Research  Representative, 
an  Education  Committee  chaired  by  the 
Education  Representative,  and  a 
Conservation  Committee  chaired  by  the 
Conservation  Representative,  each 
respectively  dealing  with  matters 
concerning  research,  education  and 
resource  protection. 

The  Council  represents  the 
coordination  link  between  the 
Sanctuary  and  the  state  and  federal 
government  agencies,  user  groups, 
researchers,  educators,  policy  mak.ers, 
and  other  various  groups  that  help  to 
focus  efforts  and  attention  on  the 
humpback  whale  and  its  habitat  around 
the  main  Hawaiian  Islands. 

The  Council  functions  in  an  advisory 
capacity  to  the  Sanctuary  Manager  and 
is  instrumental  in  helping  to  develop 
policies  and  program  goals,  and  to 
identify  education,  outreach,  research, 
long-term  monitoring,  resource 
protection  and  revenue  enhancement 
priorities.  The  Council  works  in  concert 
with  the  Sanctuary  Manager  by  keeping 
him  or  her  informed  about  issues  of 
concern  throughout  the  Sanctuary, 
offering  recommendations  on  specific 
issues,  and  aiding  the  Manager  in 
achieving  the  goals  of  the  Sanctuary 
program  within  the  context  of  Hawaii's 
marine  programs  and  policies. 

Authority:  16  U.S.C.  1431  ef  seq. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 


Dated:  July  8.  2003. 
laroisan  S.  Hawkins, 

Deputy  Assistant  Administrator/or  Ocean 
Setvices  and  Coastal  Zone  Management. 
IFR  Doc.  03-18144  Filed  7-16-03;  8:45  am| 
BILUNG  CODE  3S10-NK-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  071003G] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice  of  public  meetings. 


SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Monkfish  Oversight  Committee  in 
August,  2003  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  this  group  will 
be  brought  to  the  full  Council  for  formal 
consideration  and  action,  if  appropriate. 
DATES:  The  meeting  will  be  held  on 
Friday,  August  1,  2003,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Four  Points  Hotel,  407 
Squire  Road,  Revere,  MA  02151; 
telephone:  (781)  284-7200. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  will  review  the  Plan 
Development  Team's  analyses  of 
alternatives  under  consideration  in  the 
Amendment  2  Draft  Environmental 
Impact  Statement  (DSEIS)  and  make 
recommendations  on  preferred 
alternatives  to  the  New  England  and 
Mid-Atlantic  Coimcils. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 
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Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  July  14,  20g3. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fishaies.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-18103  Filed  7-16-03;  8:45  am] 

BILUNQ  CODE  3510-22-S 


D^ARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  071003F] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Pacific  Fishery 
Management  Coimcil's  (Coimcil)  Ad 
Hoc  Groundfish  Habitat  Technical 
Review  Committee  will  hold  two 
working  meetings,  one  by 
teleconference  on  August  4,  2003,  and 
one  in  person  on  September  3-5,  2003. 
The  meetings  are  open  to  the  public. 
DATES:  See  SUPPLEMENTARY  INFORMATION 
for  meeting  dates  and  times. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  for  listening  stations  for  the 
August  4th  teleconference. 

The  September  3-5,  2003  meeting 
will  take  place  at  NOAA,  NMFS, 
Northwest  Regional  Office,  7600  Sand 
Point  Way,  NE,  Building  9,  Seattle.  WA 
93115,  Contact:  Ms.  Maryann  Nickerson, 
telephone:  206-526-4490. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Ste.  200,  Portland, 
OR  97220-1384. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Christopher  Dahl,  NEPA  Specialist; 
telephone:  (503)  820-2280. 
SUPPLEMENTARY  INFORMATION:  The 
meetings  are  scheduled  as  follows: 

August  4,  2003,  10:30  a.m.  until  3:30 
p.m 

September  3,  2003, 1  p.m.  imtil  6  p.m. 

September  4,  2003,  8:30  a.m.  until  6 
p.m. 

September  5,  2003,  8:30  a.m.  until  3 
p.m. 

Listening  stations  for  the  August  4, 
2003  teleconference  will  be  available  at 
the  following  addresses: 


1.  NOAA,  NMFS,  Northwest  Region, 
Directors  Conference  Room,  7600  Sand 
Point  Way  NE,  Bldg.  1,  Seattle,  WA 
98115,  Contact:  Ms.  Maryann  Nickerson, 
telephone:  206-526-4490; 

2.  Pacific  States  Marine  Fisheries 
Commission,  Main  Conference  Room, 
45  SE  82nd  Drive,  Ste.  100,  Gladstone, 
OR  97027-2522,  Contact:  Ms.  Teresa 
Fairchild,  telephone:  503-650-5400; 

3.  Hatfield  Marine  Science  Center, 
Guin  Library,  Barry  Fisher  Conference 
Room,  2030  SE  Marine  Science  Drive, 
Newrport,  OR  97365-5296,  Contact:  Mr. 
Bruce  McCain,  telephone:  541-867- 
0523; 

4.  NMFS  Southwest  Fisheries  Science 
Center,  Santa  Cruz  Laboratory,  Room 
219  (Small  Conference  Room),  110 
Shaffer  Road,  Santa  Cruz,  CA  95060. 
Contact:  Ms.  Mary  Yoklavich, 
telephone:  831-420-3940.  ' 

The  purpose  of  the  Ad  Hoc 
Groundfish  Habitat  Technical  Keview 
Committee  meetings  is  to  guide  the 
ongoing  assessment  of  essential  fish 
habitat  for  Pacific  Coast  groundfish.  On 
August  4,  the  committee  will  review 
certain  elements  of  the  assessment  in 
order  to  provide  technical  feedback  that 
may  be  implemented  prior  to  the 
workshop  in  September.  Opportxinity 
for  comment  by  non-committee 
members  during  the  teleconference  will 
be  limited. 

On  September  3-5,  the  committee 
will  meet  in  a  working  meeting  in 
Seattle  to  consider  the  assessment  in  its 
entirety,  including  developments  in  the 
analytical  framework  and  data 
consolidation.  By  holding  a  public 
meeting,  the  committee  will  provide 
opportiuiity  for  public  participation  in 
the  assessment  process.  The  committee 
will  only  consider  technical  and 
scientific  questions  related  to  the 
assessment  and  will  not  engage  in 
policy  discussions  as  part  of  its  mission. 

Although  nonemergency  issues  not 
contained  in  the  committee's  agendas 
may  come  before  the  committee  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  action  during  these 
meetings.  Committee  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  to  any 
issues  arising  after  publication  of  this 
docimient  requiring  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  committee's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 


interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Maryann 
Nickerson;  206-526-4490  at  least  7  days 
prior  to  the  meeting  date. 

Dated:  July  14,  2003. 
Richard  W.  Surdi,      ■> 
Acting  Director,  Office^of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-18102  Filed  7-16-03;  8:45  am) 
BILLING  CODE  3510-22-S 

DEPARTMErfT  OF  COMMERCE 

National  Telecommunications  and 
information  Administration 

Informational  Briefing  on  the  kids.us 
Domain 

AGENCY:  National  Telecommunications 
and  hiformation  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Commerce  Department's 
National  Telecommunications  and 
Information  Administration  (NTIA)  will 
host  an  informational  briefing  regarding 
the  launch  of  the  new  kids.us  domain. 
DATES:  Tuesday,  July  22,  2003.  at  3  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Raybum  House  Office  Building, 
hidependence  Avenue,  SW.,  Room 
2123,  Washington,  DC  20515. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Klegar  Levy,  Associate 
Administrator,  at  (202)  482-1880  or 
klevy@ntia.doc.gov.  All  media  inquiries 
should  be  directed  to  the  Office  of 
Public  Affairs,  NTL\,  at  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION:  The  Dot 
Kids  Implementation  and  Efficiency  Act 
of  2002  (Pub.  L.  107-317)  was  passed  to 
create  a  safe  space  within  the  United 
States  country  code  Internet  domain  for 
children  under  the  age  of  13.  This 
kids.us  space  is  dedicated  to  content 
that  is  suitable  for  minors  and  not 
harmful  to  minors.  As  peul  of  the  Act, 
Congress  directed  the  NTIA  to  publicize 
the  availability  of  the  new  domain.  As 
part  of  the  NTTA's  efforts,  this  meeting 
will  offer  information  about  the  domain; 
instructions  about  registering  a  kids.us 
address;  content  guidelines  and 
restrictions;  and  an  overview  of  the 
content  review  process.  Presenters  will 
include  NeuStar,  the  company 
implementing  and  operating  the  kids.us 
domain  space,  and  Cyveillance,  the 
company  providing  content  review. 

Public  Participation:  The  briefing  will 
be  open  to  the  public  and  press  on  a 
first-come,  first-served  basis.  Space  is 
limited.  The  event  is  physically 
accessible  to  people  with  disabilities. 
Any  member  of  the  public  wishing  to 
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attend  and  requiring  special  services, 
such  as  sign  language  interpretation  or 
other  ancillary  aids,  should  contact 
Kelly  K.  Levy,  (202)  482-1880.  at  least 
two  (2)  days  prior  to  the  hearing. 
'  Dated:  July  14.  2003.  ,- 
Kathy  D.  Smith, 

Chief  Counsel,  National  Telecommunications 
and  Information  Administration. 
[FR  Doc.  03-18107  Filed  7-16-03:  8:45  am] 
BILLING  CODE  3S10-60-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  OMB  Emergency 
Review 

.    AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  submitted  the  following 
information  collation  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  (PRA  95)  (44 
U.S.C.  Chapter  35).  The  Corporation 
requested  that  OMB  review  and  approve 
its  emergency  request  by  July  17,  2003, 
for  a  period  of  six  months.  A  copy  of 
this  ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  Corporation  for  National 
and  Community  Service,  Office  of 
Research  and  Policy  Development,  Mr. 
Robert  Grimm.  (202)  606-5000,  Ext.  110 
or  by  e-mail  at  RGnmm@cns.gov. 

Unfortimately,  since  the  Corporation 
requested  OMB's  approval  of  this 
emergency  request  by  July  17,  2003, 
there  will  be  not  enough  time  for  the 
public  to  provide  comments  through 
this  Federal  Register  Notice  before  the 
approval  date.  Therefore,  there  will  be 
no  comment  period  for  this  request. 

Type  of  Review:  Emergency  request. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Volunteer  Management  Capacity 
Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Nonprofit 
organizations  and  congregations. 

Total  Respondents:  4,000. 
«    Frequency:  One  time. 

Average  Time  Per  Response:  Twenty- 
five  (25)  minutes. 

Estimated  Total  Burden  Hours:  1,667 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 


Description:  During  his  2002  State  of 
the  Union  address,  President  Bush 
called  upon  Americans  to  dedicate  at 
least  two  years  over  the  course  of  their 
lives  to  the  service  of  others.  He  created 
the  USA  Freedom  Corps  to  promote  this 
goal  and  to  assist  Americans  in 
answering  this  "Call  to  Service."  The 
Corporation  oversees  AmeriCorps, 
Senior  Corps,  Learn  and  Serve  America, 
and  other  programs  that  give  Americans 
formal  opportunities  to  serve  their 
neighbors. 

While  the  Corporation's  programs 
provide  one  important  way  for 
Americans  to  connect  to  local  nonprofit 
organizations  and  congregations  that 
can  benefit  from  volunteer  service, 
hundreds  of  thousands  of  charities  and 
congregations  operate  outside  these 
programs,  also  meet  critical  community 
needs  with  volunteers,  and  sustain  the 
American  tradition  of  volunteering.  For 
the  President's  Call  to  Service  to 
succeed,  however.  American  nonprofits 
and  congregations,  including 
Corporation  grantees,  will  need  to 
absorb  and  make  better  use  of 
volunteers. 

The  Corporation  has  undertaken  a 
research  study  that  assesses  the  current 
volunteer  management  capacity  of 
America's  nonprofits  and  congregations. 
With  this  study,  we  will  learn  the 
effectiveness  of  current  volunteer 
management  practices  and  how  we  can 
enhance  organizations'  volunteer 
management  infrastructure  and  use  of 
volunteers  (quality  and  quantity).  Since 
September  11,  2001  and  the  President's 
Call  to  Service,  many  Americans  have 
expressed  a  renewed  desire  to  serve 
their  country  by  volunteering  in  their 
community.  Now,  we  have  an  obligation 
to  ensure  that  Americans  have  quality 
opportunities  to  serve  and  the  Volunteer 
Management  Capacity  Survey  will  give 
us  invaluable  information  on  how  to 
help  Americans  do  what  the  President 
has  asked  them  to  do.  Therefore,  the 
Corporation  has  requested  OMB's 
emergency  review  and  approval  by  July 
17,  2003,  so  it  can  provide  the  White 
House  with  the  completed  study  by 
November,  2003. 

Dated:  July  10,  2003. 
David  Reingold, 

Director.  Office  of  Research  and  Policy 

Development. 

[FR  Doc.  03-18063  Filed  7-16-03;  8:45  am) 

BILUNG  CODE  6050-$S-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review- 
Comment  Request 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperv»rork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  18,  200S. 

Title,  Form,  and  OMB  Number: 
Department  of  Defense  Medical 
Examination  Review  Board  Medical 
Information  Collection  Forms;  DD 
Forms  2351,  2369,  2370,  2372,  2374, 
2378,  2379,  2380,  2381,  2382,  2489, 
2492,  and  2632;  OMB  Number  0704- 
0396. 

Type  of  Request:  Extension. 

Number  of  Respondents:  30,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  30,000. 

Average  Burden  Per  Response:  60 
minutes  (average). 

Annual  Burden  Hours:  11,000. 

Needs  and  Uses:  This  information 
collection  is  necessary  to  determine  the 
medical  qualification  of  applicants  to 
the  five  Service  academies,  the  four-year 
Reserve  Officer  Training  Corps  College 
Scholarship  Program,  Uniform  Services 
University  of  the  Health  Sciences,  and 
the  Army,  Navy,  and  Air  Force 
Scholarship  and  Non-Scholarship 
Programs.  The  collection  of  medical 
history  of  each  applicant  is  to  determine 
if  applicants  meet  medical  standards 
outlined  in  DoD  Directive  6130.3, 
Physical  Standards  for  Appointment, 
Enlistment  and  Induction,  dated  May  2, 
1994.  The  completed  forms  are 
processed  through  medical  reviewers 
representing  their  respective  services  to 
determine  a  medical  qualification 
status.  Associated  forms  may  or  may  not 
be  required  depending  on  the  medical 
information  contained  in  the  medical 
examination. 

Affected  Public:  Individuds  or 
Households. 

Frequency:  On  Occasion. 

Respondents's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Ms.  Cristal  A. 
Thomas. 

Written  conunents  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Thomas  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD  Health  Affairs,  Room  10235, 
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New  Executive  Office  Building, 
Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
infonnation  collection  proposal  should 
be  sent  to  Mr,  Gushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington,  VA  22202-4302. 

Dated:  July  11,2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  03-18094  Filed  7-16-03;  8:45  am] 
BILUNQ  CODE  SOOI-OB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  18,  2003. 

Title  and  OMB  Number  Prospective 
Studies  of  U.S.  Military  Forces:  The 
Millennium  Cohort  Shidy;  OMB 
Number  0720 — [To  Be  Determined]. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  19,200. 

Responses  Per  Respondent:  19,200. 

Annual  Responses:  30,000. 

Average  Burden  Per  Response:  45 
minutes. 

Annual  Burden  Hours:  14,400. 

Needs  and  Uses:  The  purpose  of  the 
study  is  designed  to  systematically 
collect  population-based  demographic 
and  health  data  to  evaluate  the  health  of 
service  personnel  throughout  their 
military  careers  and  after  leaving 
military  service.  The  principal  objective 
of  the  study  is  to  evaluate  the  impact  of 
military  deployments  on  various 
measures  of  health  over  time. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer:  Ms.  Gristal  A. 
ThcMnas. 

Written  comments  and 
recommendations  on  the  proposed 
infcHination  collection  should  be  sent  to 
Ms.  Thomas  at  the  Office  of 
Management  and  Budget,  Desk  Officer, 
for  DcD  Health  Affairs,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503. 


DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  July  11,2003. 
Patricia  L  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
JFR  Doc.  03-18105  Filed  7-16-03;  8:45  am] 
BILUNG  CODE  5(W1-(M-M 


DEPARTMENT  OF  DEFENSE  • 

Office  of  the  Secretary 

SutHnission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.G. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  18,  2003. 

Title,  Form,  and  OMB  Number: 
Exceptional  Family  Member  Program; 
DD  Form  2792  and  2792-1;  OMB 
Number  0704-0411. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  17,300. 

Responses  Per  Respondent:  1. 

Annual  Responses:  17,300. 

Average  Burden  Per  Response:  27 
minutes  (average). 

Annual  Burden  Hours:  7,785. 

Needs  and  Uses:  This  information 
collection  is  necessary  to  screen 
Department  of  Defense  military 
members  to  determine  if  they  have 
special  medical  or  educational 
conditions  so  that  these  conditions  can 
be  taken  into  consideration  when  being 
assigned  to  a  new  location.  It  is  also 
used  by  DoD  civilian  employees  who 
are  considering  a  job  overseas  to  assist 
them  in  deciding  whether  to  relocate 
overseas  with  a  family  member  who  has 
special  medical  or  educational  needs. 
Respondents  are  private  physicians  and 
school  personnel.  The  DD  Form  2792, 
"Exceptional  Family  Member  Medical 
Summary,"  and  DD  Form  2792-1, 
"Exceptional  Family  Member  Education 
and  Early  Intervention  Summary,"  are 
two  forms  used  to  gather  the  necessary 
information  for  this  program. 

Affected  Public:  Business  or  Other 
For-Profit,  State,  Local  or  Tribal 
Government. 

Frequency:  Triennial. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 


OMB  Desk  Officer:  Ms.  Jacqueline  A. 
Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
*  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  coipies  of  the 
infonnation  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  July  11.2003. 

,    Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  03-18106  Filed  7-16-03;  8:45  amj 

BILLMG  CODE  SOOI-Oft-M 


DEPARTMENT  OF  DEFENSE 

United  States  Marine  Corps;  Privacy 
Act  of  1974;  System  of  Records 

agency:  United  States  Marine  Corps, 

DoD. 

ACTION:  Notice  to  delete  a  records 

system. 

summary:  The  U.S.  Marine  Corps  is 
deleting  one  system  of  records  notice 
from  its  inventory  of  records  systems 
subject  to  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.G.  552a). 
DATES:  The  deletion  will  be  effective  on 
(insert  date  thirty  days  after  date 
published  in  the  Federal  Register) 
unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

addresses:  Send  comments  to 
Headquarters,  U.S.  Marine  Corps,  FOLA/ 
PA  Section  (CMC-ARSE),  2  Navy 
Aimex,  Room  1005,  Washington,  DC 
20380-1775. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Ms. 
Tracy  D.  Ross  at  (703)  614-4008. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Marine  Corps'  records  system  notices 
for  records  systems  subject  to  the 
Privacy  Act  of  1974  (5  U.S.G.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  U.S.  Marine  Corps  proposes  to 
delete  a  system  of  records  notice  from 
its  inventory  of  record  systems  subject 
to  the  Privacy  Act  of  1974  (5  U.S.G. 
552a},  as  amended.  The  changes  to  the 
system  of  records  are  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  of  1974  (5  U.S.G.  552a),  as  amended, 
which  requires  the  submission  of  new 
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or  altered  systems  sports.  The  records 
system  being  amended  is  set  forth 
below,  as  amended,  published  in  its 
entirety. 

Dated:  July  11,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
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SYSTEM  NAME: 


Automated  Leave  and  Pay  System 
(ALPS)  (February  22, 1993,  58  FR 
10630). 

Reason:  These  records  are  now  under 
the  cognizance  of  the  Defense  Finance 
and  Accounting  Service  (DFAS),  and  are 
being  maintained  under  the  DFAS 
Privacy  Act  system  of  records  notice 
T7335,  Defense  Civilian  Pay  System. 

(FR  Doc.  03-18058  Filed  7-16-03;  8:45  am) 

BILUNG  CODE  S001-08-P 


DEPARTMENT  OF  ENERGY 

Blue  Ribbon  Commission  on  the  Use 
»  of  Competitive  Procedures  for 
Department  of  Energy  Lat)oratories; 
Notice  of  Open  IMeeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Secretary  of  Energy 
Advisory  Board's  subcommittee  known 
as  the  Blue  Ribbon  Commission  on  the 
Use  of  Competitive  Procedures  for 
Department  of  Energy  Laboratories.  The 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  requires  that 
agencies  publish  these  notices  in  the 
Federal  Register  to  allow  for  public 
participation. 

Name:  Blue  Ribbon  Commission 
(BRC)  on  the  Use  of  Competitive 
Procedures  at  Department  of  Energy 
Laboratories. 

Dates  and  Times:  Tuesday,  August  5, 
2003,  2  p.m.-4  p.m. 

ADDRESSES:  Ritz  Carlton  Hotel,  Salon  2, 
Pentagon  City,  1250  South  Hayes  Street, 
Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Craig  R.  Reed,  Executive  Director, 
Secretary  of  Energy  Advisory  Board 
(AB-1),  U.S.  Department  of  Energy, 
lOQO  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Blue  Ribbon  Commission 
on  the  Use  of  Competitive  Procedures  at 
Department  of  Energy  Laboratories  (the 
Commission)  is  to  provide  the  Secretary 
of  Energy,  through  the  Secretary  of 
Energy  Advisory  Board,  with  essential 
independent  advice  and 


recommendations  on  issues  related  to 
the  development  of  criteria  to  support 
future  decisions  regarding  use  of 
competition  in  renewing  and  extending 
the  management  and  operations  (M&O) 
contracts  for  the  Department  of  Energy's 
national  laboratories. 

Tentative  Agenda 

The  August  5  open  meeting  is 
intended  to  give  the  public  an 
opportunity  to  provide  input  directly  to 
the  Blue  Ribbon  Commission  members 
concerning  the  use  of  competition  in 
awarding  the  M&O  contracts  for  the 
Department  of  Energy's  national 
laboratories.  The  Commission  members 
are  interested  in  obtaining  input 
regarding  the  following  questions: 

•  When  is  competition  of  a  laboratory 
M&O  contract  appropriate? 

•  Should  all  contracts  be  competed, 
or  if  not,  what  criteria  should  be 
assessed  in  deciding  to  compete  or 
extend  a  laboratory  contract? 

•  Should  a  formal  regimen  for  making 
competition  decisions  be  established? 
Or  is  CTeater  flexibility  desirable? 

•  Should  different  decision  criteria  be 
developed  according  to  the  status  of  the 
M&O  organization  (for-profit,  non-profit 
or  educational  institution)  or  the  nature 
of  the  work  or  mission? 

•  What  is  the  impact  of  competing  a 
contract  or  changing  the  M&O 
contractor  on  the  work  performed  at  the 
laboratory? 

•  What  should  be  the  role  of  the 
"contractor"  (industrial  or  imiversity  or 
not-for-profit)  vs.  the  Lab  Director  and 
the  DOE  management  (e.g.,  regarding 
personnel,  financial  control,  programs, 
security,  etc.)?  At  what  level  in  DOE 
management  should  oversight  most 
appropriately  reside? 

Public  Participation 

In  keeping  with  procedures,  members 
of  the  public  are  invited  to  provide 
comments.  The  preference  of  the 
Commission  is  to  have  members  of  the 
public  desiring  to  provide  comments 
sign  up,  and  to  provide  written 
comments  addressing  the  questions 
listed  above,  in  advance  of  the  August 
5  meeting.  Members  of  the  public  who 
have  submitted  written  statements 
addressing  the  questions  outlined  above 
will  be  given  priority  in  speaking  to  the 
Commission.  A  time  limit  will  be  placed 
on  those  members  of  the  public  wishing 
to  speak  at  the  meeting,  with  time 
allocated  in  accordance  with  the 
number  of  people  who  have  signed  in 
and  who  have  indicated  a  desire  to 
speak  to  the  Commission.  The  Chairman 
of  the  Commission  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will,  in  the  Chairman's  judgment. 


facilitate  the  orderly  conduct  of 
business.  Members  of  the  public  who 
have  signed  up  in  advance  or  who  have 
submitted  written  comments  will  be 
heard  first  in  the  order  in  which  their 
sign  ups  and/or  statements  were 
received.  Others  will  be  heard  in  the 
order  in  which  they  sign  up  at  the 
beginning  of  the  meeting.  The  Board 
will  make  every  effort  to  hear  the  views 
of  all  interested  parties.  You  may  submit 
written  comments  to  Dr.  Craig  R.  Reed, 
Executive  Director,  Secretary  of  Energy 
Advisory  Board.  AB-1,  U.S.  Department 
of  Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  Written 
comments  should  be  sent  by  Federal 
Express  or  facsimile  transmission  to 
202-586-6279.  All  written  submissions 
should  be  received  by  July  31,  2003. 
Please  do  not  send  written  comments 
via  the  U.S.  Postal  Service. 

Minutes 

A  copy  of  the  minutes  and  a  transcript 
of  the  meeting  will  be  made  available 
for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Further 
information  on  the  Secretary  of  Energy 
Advisory  Board  and  its  subcommittees 
may  be  foimd  at  the  Board's  Web  site, 
located  at  http://www.seab.energy.gov/. 

Issued  at  Washington,  DC,  on  July  14 
2003. 

lames  N.  SoUt, 

Advisory  Committee  Management  Officer. 
[FR  Doc.  03-18143  Filed  7-16-03;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY  , 

Federai  Energy  Regulatory 
Commission 

[Docket  No.  RP03-441-001J 

ANR  Pipeline  Company;  Notice  of 
Compliance  Filing 

July  10.  2003. 

Take  notice  that  on  July  7,  2003,  ANR 
Pipeline  Company  (ANR),  9  Greenway 
Plaza,  Houston,  Texas  77046,  tendered 
for  filing  Substitute  Eleventh  Revised 
Sheet  No.  149A  for  inclusion  in  ANR's 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  ANR  requests  that  the 
revised  tariff  sheet  be  made  effective 
July  1,  2003. 

ANR  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Federal  Energy  Regulatory 
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Conunission's  June  24,  2003  order 
regarding  ANR's  Order  No.  587-R 
compliance  Hling,  requiring  ANR  to 
incorporate  the  Wholesale  Gas 
Quadrant's  Standards  1.4.4,  5.4.1,  5.4.3, 
5.4.4,  5.4.7  and  5.4.9  by  reference  to 
Version  1 .6. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18'CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  21.  2003. 

Magalie  R.  Salas, 

Secretar}'. 

(FR  Doc.  03-18033  Filed  7-16-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-41 5-001] 

ANR  Storage  Company;  Notice  of 
Compliance  Filing 

July  10,  2003. 

Take  notice  that  on  July  7.  2003,  ANR 
Storage  Company  (ANR  Storage).  9 
Greenway  Plaza,  Houston.  Texas  77046, 
tendered  for  filing  Substitute  Tenth 
Revised  Sheet  No.  153  for  inclusion  in 
ANR  Storage's  FERC  Gas  Tariff,  Original 
Volume  No.  1 .  ANR  Storage  requests 
that  the  revised  tariff  sheet  be  made 
effective  July  1.  2003. 

ANR.  Storage  states  that  the  tariff  sheet 
is  being  filed  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  June  24,  2003  order 
regarding  ANR  Storage's  Order  No.  587- 


R  compliance  filing,  which  directed 
ANR  Storage  to  incorporate  the 
Wholesale  Gas  Quadrant's  Standards 
1.4.4,  5.4.1,  5.4.3,  5.4.4,  5.4.7  and  5.4.9 
by  reference  to  Version  1.6. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18030  Filed  7-16-03;  8:45  am] 

HLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory . 
Commission 

[Project  No.  2069-007  Arizona] 

Arizona  Public  Service  Company; 
Notice  to  Teleconference 

July  10,  2003. 

a.  Date  and  Time  of  Teleconference: 
July  25,  2003.  at  1:00  p.m.  EDT. 

b.  FERC  Contact:  Dianne  Rodman  at 
(202) 502-6077; 
dianne.rodman@ferc.gov 

c.  Purpose  of  the  Teleconference:  The 
Federal  Energy  Regulatory  Commission 
intends  to  discuss  with  Arizona  Public 
Service  Company  and  other 
stakeholders  comments  on  the  Draft 
Environmental  Assessment  for  the 
proposed  surrender  of  the  license  for  the 
Childs  Irving  Hydroelectric  Project  No. 
2069  and  any  other  relevant  filings. 

d.  If  you  want  to  participate  by 
teleconference,  please  contact  Dianne 


Rodman  at  the  number  listed  above  no 
later  than  July  24,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18021  Filed  7-16-03;  8.45  am] 

BRJJNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-406-001] 

Blue  Lake  Gas  Storage  Company; 
Notice  of  Compliance  Filing 

July  10,  2003. 

Take  notice  that  on  July  7,  2003,  Blue 
Lake  Gas  Storage  Company  (Blue  Lake), 
9  Greenway  Plaza,  Houston.  Texas 
77046,  tendered  for  filing  Substitute 
Tenth  Revised  Sheet  No.  153  for 
inclusion  in  Blue  Lake's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  Blue 
Lake  requests  that  the  revised  tariff 
sheet  be  made  effective  July  1,  2003. 

Blue  Lake  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  June  24.  2003  order 
regarding  Blue  Lake's  Order  No.  587-R 
compliance  filing,  which  directed  Blue 
Lake  to  incorporate  the  Wholesale  Gas 
Quadrant's  Standards  1.4.4.  5.4.1,  5.4.3. 
5.4.4,  5.4.7  and  5.4.9  by  reference  to 
Version  1.6. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator>'  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvtrw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659-  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
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Protest  Date:  July  21,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18028  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-4S5-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

July  10.  2003. 

Take  notice  that  on  July  7,  2003, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  filed  the  following  revised 
tariff  sheet  to  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  bearing 
a  proposed  effective  date  of  July  1,  2003: 

Substitute  Twelfth  Revised  Sheet  No.  456 

Columbia  states  that  it  made  a  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  on  May  1, 
2003  in  compliance  with  the 
Commission  Order  No.  587-R, 
Standards  For  Business  Practices  Of 
Interstate  Natural  Gas  Pipelines.  102 
FERC  61.273  (2003)  issued  on  March  12, 
2003,  in  Docket  No.  RM96-1-024. 
Columbia  asserts  that  the  Commission 
approved  the  filing  on  June  25,  2003, 
subject  to  modifications.  Columbia 
states  that  the  instant  filing  makes  the 
modifications  directed  by  the 
Commission  in  the  June  25,  2003  Order. 

Columbia  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia;  1700  MacCorkle 
Avenue,  SE,  Charleston,  WV;  and  10  G 
Street,  NE.,  Suite  580.  Washington,  DC; 
and  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  consi^red  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Roonror  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 
Protest  Date:  July  21,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18036  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-447-001J 


Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

July  10.  2003. 

Take  notice  that  on  July  7,  2003, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  filed  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1 
(Tariff),  bearing  a  proposed  effective 
date  of  July  1,  2003: 

Substitute  Eighth  Revised  Sheet  No.  286 

Columbia  Gulf  states  that  it  made  a 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
on  May  1,  2003  in  compliance  with  the 
Commission  Order  No.  587-R, 
Standards  For  Business  Practices  Of 
Interstate  Natural  Gas  Pipelines.  102 
FERC  61,273  (2003)  issued  on  March  12, 
2003,  in  Docket  No.  RM96-1-024. 
Columbia  Gulf  asserts  that  the 
Commission  approved  the  filing  on  June 
25,  2003.  subject  to  modifications. 
Columbia  Gulf  states  that  the  instant 
filing  makes  the  modifications  directed 
by  the  Commission  in  the  June  25.  2003 
Order. 

Columbia  Gulf  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway. 
Fairfax.  Virginia;  1 700  MacCorkle 
Avenue.  SE.  Charleston.  WV;  2603 
Augusta  Drive.  Houston,  TX;  and  10  G 
Street,  NE.,  Suite  580,  Washington,  DC; 
and  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  fild  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 


20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi^  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  21,  2003. 

Magaiie  R.  Salas, 

Secretary. 

(FR  Doc.  03-18035  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EL03-1 35-001  ] 

Connecticut  Light  and  Power      °     « 
Company;  Notice  of  Initiation  of 
Proceeding  and  Refund  Effective  Date 

July  10,  2003. 

Take  notice  that  on  July  8,  2003,  the 
Commission  issued  an  order  initiating  a 
proceeding  under  Section  206  of  the 
Federal  Power  Act  in  Docket  No.  EL03- 
135-001  . 

The  refund  effective  date  in  Docket 
No.  EL03-1 35-001  will  be  60  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18019  Filed  7-16-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-456-001] 

Crossroads  Pipeline  Company;  Notice 
of  Compliance  Filing 

July  10,  2003. 

'     Take  notice  that  on  July  7,  2003, 
Crossroads  Pipeline  Company 
(Crossroads)  filed  the  following  revised 
tariff  sheets  to  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1  (Tariff),  bearing 
a  proposed  effective  date  of  July  1,  2003: 

Substitute  Second  Revised  Sheet  No.  380 
Substitute  Original  Sheet  No.  380A 

Crossroads  states  that  it  made  a  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  on  May  1 , 
2003  in  compliance  with  the 
Commission's  Order  No.  587-R, 
Standards  For  Business  Practices  Of 
Inteorstate  Natural  Gas  Pipelines,  102 
FERC  61,273  (2003)  issued  on  March  12, 
2003,  in  Docket  No.  RM96-1-024. 
Crossroads  asserts  that  the  Commission 
approved  the  filing  on  June  27,  2003, 
subject  to  modifications.  Crossroads 
states  that  the  instant  filing  makes  the 
modifications  directed  by  the 
Commission  in  the  June  27,  2003  Order. 

Oossroads  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia;  1 700  MacCorkle 
Avenue,  SE,  Charleston,  WV;  and  10  G 
Street,  NE.,  Suite  580,  Washington,  DC; 
and  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 


strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  21.  2003. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-18037  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-458-001] 

Granite  State  Gias  Transmission,  Inc.; 
Notice  of  Compliance  Filing 

July  10.  2003. 

Take  notice  that  on  July  7,  2003, 
Granite  State  Gas  Transmission,  hic. 
(Granite  State)  filed  the  following 
revised  tariff  sheet  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1 
(Tariff),  bearing  a  proposed  effective 
dateofjidy  1,2003: 

Substitute  Thirteenth  Revised  Sheet  No.  289 

Granite  State  states  that  it  made  a 
filing  with  the  Federal  Energy 
Regulator}'  Commission  (Commission) 
on  May  1,  2003  in  compliance  with  the 
Commission  Order  No.  587-R,  Standards 
For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines,  102  FERC  61.273 
(2003)  issued  on  March  12,  2003,  in 
Docket  No.  RM96-1-024.  Granite  State 
asserts  that  the  Commission  approved 
the  filing  on  June  25,  2003,  subject  to 
modifications.  Granite  State  states  that 
the  instant.filing  makes  the 
modifications  directed  by  the 
Commission  in  the  June  25,  2003  Order. 

Granite  State  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway, 
Fairfax,  Virgiiaia;  1 700  MaeCorkle 
Avenue,  SE.  Charleston.  WV;  and  10  G 
Street,  NE.,  Suite  580,  Washington,  DC; 
and  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  th§ 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  Jidy  21 ,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18038  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-36&-001] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  10,  2003. 

"Take  notice  that  on  July  7,  2003.  Great 
Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff 
Second  Revised  Volume  No.  1  the 
following  tariff  sheet,  proposed  to  be 
effective  July  1 ,  2003: 

Substitute  Ninth  Revised  Sheet  No.  50C 

Great  Lakes  states  that  this  tariff  sheet 
is  being  filed  to  comply  with  the 
Commission's  Letter  Order  of  June  25, 
2003  in  Docket  No.  RP03-368-000, 
wherein  Great  Lakes  May  1.  2003  Order 
No.  587-R  compliance  filing  was 
conditionally  accepted  pending  filing  of 
certain  revised  tariff  sheets.  Order  No. 
587-R  adopted  Version  1.6  of  the 
standards  promulgated  by  the 
Wholesale  Gas  Quadrant  of  the  North 
American  Energy  Standards  Board 
(NAESB). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
fieldao  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  21.  2003. 

Magalie  R.  Salas,  '  ■ 

Secretary. 

[FR  Doc.  03-1802.5  Filed  7-16-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-336-001] 

Gulfstream  Natural  Gas  System,  LL.C.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  10,  2003. 

Take  notice  that  on  July  7,  2003, 
Gulfstream  Natural  Gas  System,  L.L.C. 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  Original  Volume 
No.  1.  the  following  tariff  sheets, 
reflecting  effective  dates  of  June  26, 
2003,  and  July  1.  2003.  respectively. 

Original  Sheet  No.  8F 
Original  Sheet  No.  8G 

Gulfstream  states  that  this  filing  is 
being  made  to  implement  two  Park 
negotiated  rate  transactions  under  Rate 
Schedule  PALS  pursuant  to  Section  31 
of  the  General  Terms  and  Conditions 
(GT&C)  of  Gulfstream's  FERC  Gas  Tariff. 
Gulfstream  also  states  that  the  tariff 
sheets  being  filed  herewith  identify  and 
describe  the  negotiated  rate  agreements, 
including  the  exact  legal  names  of  the 
relevant  shippers,  the  negotiated  rates, 
the  rate  schedules,  the  contract  terms, 
and  the  Maximum  Park  Quantities. 
Gulfstream  also  states  that  the  proposed 
tariff  sheets  include  footnotes  where 
necessary  to  provide  further  detail  on 
the  agreements  listed  thereon. 

Gulfstream  states  that  copies  of  its 
filing  haveJbeen  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  die  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001  (a)(l)(iii)  and  Uie  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 
Comment  Date:  July  21 .  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-18024  Filed  7-16-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-474-004,  RP01 -17-007 
and  RP0»-1 74-002] 

Maritimes  &  Northeast  Pipeline,  L.L.C.; 
Notice  of  Supplemental  Compliance 
Filing 

July  10,  2003. 

Take  notice  that  oh  July  7.  2003, 
Maritimes  &  Northeast  Pipeline,  L.L.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  effective  July  1.  2003: 

Fourth  Revised  Sheet  Np.  1 
Second  Sub  Original  Sheet  No.  10 

Maritimes  states  that  the  purpose  of 
this  supplemental  Order  637  filing  is  to 
comply  with  the  Commission's  June  9. 
2003  "Order  on  Rehearing  and 
Compliance  Filings"  issued  in 
Maritimes"  Order  No.  637  proceeding  in 
the  captioned  dockets. 


Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  to  all  parties  on 
the  Official  Service  Lists  compiled  by 
the  Secretary  of  the  Commission  in 
these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnhneSupport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  21,  2003. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-18022  Filed  7-16-03;  8:45  am) 

BILUNG  CODE  6712-Ol-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-471-001] 

MIGC,  Inc.;  Notice  of  Compliance  Filing 

July  10.  2003. 

Take  notice  that  on  July  7,  2003, 
MIGC.  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tau-iff.  First  Revised 
Volume  No.l.  the  following  tariff  sheets, 
to  become  effective  July  1.  2003. 

Sub  Second  Revised  Sheet  No.  49A 
Sub  Seventh  Revised  Sheet  No.  52 
Sub  Fourth  Revised  Sheet  No.  84 
First  Rev  Fourth  Revised  Sheet  No.  90A 
First  Revised  Sheet  No.  90B 

MIGC  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  June 
30,  2003,  in  Docket  No.  RP03-471-O00. 
requiring  MIGC  to  revise  certain  tariffs 
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which  were  originally  filed  in  MIGC's 
Order  No.  587-R  compUance  filing  in 
RM96-1-024. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Dot.  03-18039  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-41 4-001] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Filing 

July  10,  2003. 

Take  notice  that  on  July  7,  2003, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border  's  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  July  1,  2003: 

Subetitute  Fifth  Revised  Sheet  No.  212 
First  Revised  Sheet  No.  268D.01a 
Substitute  Original  Sheet  No.  275B 
Fifth  Revised  Sheet  No.  299 
Substitute  Ninth  Revised  Sheet  No.  300 
Substitute  Eighth  Revised  Sheet  No.  300A 
Substitute  Third  Revised  Sheet  No.  300F.01 
Substitute  Second  Revised  Sheet  No.  300F.02 
Substitute  Fourth  Revised  Sheet  No.  300F.06 
Substitute  Original  Sheet  No.  300F.07 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  comply  with 


the  Commission's  letter  order  in  Docket 
No.  RP03-414-000  that  was  posted  to 
the  FERC  Web  site  on  June  30,  2003. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border  's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulatipns.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online  - 
Support  at 

FERCOnIineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  21.  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-18029  Filed  7-lfr-03;  8:45  am] 

BHXING  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  178-017] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Meeting 

July  10,  2003. 

a.  Date  and  Time  of  Meeting:  August 
8,  2003  at  9  a.m. 

b.  Place:  Rio  Bravo  River  Rafting 
Pcirking  Lot  located  on  Rancheria  Road 
approximately  'A  mile  north  of  Highway 
178,  Bakersfield,  California. 

c.  FERC  Contact:  Allison  Arnold  at 
(202)  502-6346;  aUison.amold@ferc.gov. 

d.  Applicant  Contact:  Mr.  Steve 
Nevares  at  (415)  973-3174. 

e.  Purpose  of  the  Meeting:  The 
Federal  Energy  Regulatory  Commission  , 
will  be  conducting  a  site  visit  of  the 


Kern  Canyon  Project  (Project  No.:  178- 
017). 

f.  Proposed  Agenda: 

1.  Visit  the  Kern  Canyon  Project 
facilities 

2.  Discuss  the  concerns  of  all  interested 
parties 

g.  All  local,  state,  emd  Federal 
agencies,  Indian  Tribes,  and  interested 
parties,  are  hereby  invited  to  attend  this 
meeting  as  participants.  If  you  wish  to 
participate,  please  contact  Allison 
Arnold  at  the  number  listed  above  no 
later  than  Thursday.  July  31,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-18020  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-446-OOir 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Proposed  Change  in 
FERC  Gas  Tariff 

July  10,  2003. 

Take  notice  that  on  July  7,  2003, 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  the 
following  revised  tariff  sheet  to  its  FERC 
Gas  Tariff,  Original  Volume  No.  1,  to 
become  effective  on  July  1.  2003: 

Substitute  Fourth  Revised  Sheet  No.  380 

PNGTS  states  that  its  filing  is 
submitted  in  compliance  with  the 
Commission's  June  27,  2003  order  in 
this  proceeding,  which  accepted,  subject 
to  minor  revisions,  tariff  sheets  filed  by 
PNGTS  on  May  1.  2003  in  accordance 
with  the  Commission's  Order  No.  587- 
R.  Order  No.  587-R  required  pipelines 
to  revise  their  tariffs  to  incorporate  by 
reference  Version  1.6  of  the  consensus 
standards  promulgated  by  the  North 
American  Standards  Board  Wholesale 
Gas  Quadrant  ("WGQ")  and  the  WGQ 
standards  for  partial  day  recalls  of 
capacity  release  transactions.  PNGTS 
states  that  in  accordance  with  the  June 
27,  2003  Order,  PNGTS  is  correcting 
certain  designations  of  the  WGQ 
standards  and  recommendations  that  are 
being  incorporated  into  the  tariff  and 
changing  "GISB"  references  to  "WGQ 
Standards." 

PNGTS  states  that  copies  of  this  filing 
are  being  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  bttp:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a){l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  ]uly  21,  2003. 

Magalie  R.  Salas, 

Secretary.  ■    ' 

(FR  Doc.  03-18034  Filed  7-16-03;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP03-41 7-001] 

Steuben  Gas  Storage  Company;  Notice 
of  Compliance  Filing 

July  10.  2003. 

Take  notice  that  on  July  7,  2003, 
Steuben  Gas  Storage  Company 
(Steuben),  9  Greenway  Plaza,  Houston, 
Texas  77046,  tendered  for  filing 
Substitute  Tenth  Revised  Sheet  No.  154 
for  inclusion  in  Steuben's  FERC  Gas 
Tariff,  Original  Volume  No.  1.  Steuben 
requests  that  the  revised  tariff  sheet  be 
made  effective  July  1,  2003. 

Steuben  states  that  the  tariff  sheet  is 
being  filed  in  compliance  with  the 
Federal  Energy  Regulatory 
Commission's  June  24,  2003  order 
regarding  Steuben's  Order  No.  587-R 
compliance  filing,  which  directed 
Steuben  to  incorporate  the  Wholesale 
Gas  Quadrant's  Standards  1.4.4,  5.4.1, 


5.4.3,  5.4.4,  5.4.7  and  5.4.9  by  reference 
to  Version  1.6. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  EC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  July  21.  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-18031  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP02-378-000  and  RP02-378- 
001] 

Texas  Gas  Transmission,  LLC;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  10.  2003. 

take  notice  that  on  July  2,  2003. 
Texas  Gas  Transmission,  LLC,  formerly 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  requested  that  it  be  allowed 
to  withdraw  its  web-based  capacity 
auction  proposal,  as  it  has  decided  not 
to  pursue  that  process  at  this  time. 

"Texas  Gas  states  that  the  tariff  sheets 
listed  below,  which  are  currently 
pending  Commission  action,  will  not  be 
moved  into  effect,  but  are  instead 
withdrawn. 

Docket  No.  RP02-378-O0O 

Sixth  Revised  Sheet  No.  146 
Sheet  No.  237 
Original  Sheet  No.  239 
Original  Sheet  No.  240 


Original  Sheet  No.  241 
Sheet  No.  242 

Docket  No.  RP02-378-4M)l 

First  Revised  Sheet  No.  239 
First  Revised  Sheet  No.  240 
First  Revised  Sheet  No.  241 
Sheet  No.  395 
Original  Sheet  No.  400 
Original  Sheet  No.  401  '•  " 

Original  Sheet  No.  402 
Original  Sheet  No.  403 
Sheet  No.  404 

Texas  Gas  states  that  copies  of  this 
request  are  being  mailed  to  all  parties  in 
this  docket,  to  all  parties  on  Texas  Gas's 
official  service  list,  to  Texas  Gas's 
jiuisdictional  customers,  and  to 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  actioi)  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vnvu'./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
iree  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Comment  Date:  July  14,  2003. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-18023  Filed  7-16-03-  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-435-001] 

Texas  Gas  Transmission,  LLC  formerly 
Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  10,  2003). 

Take  notice  that  on  July  7,  2003, 
Texas  "Gas  Transmission,  LLC  (Texas 
Gas),  formerly  Texas  Gas  Transmission 
Corporation,  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed 
below  to  become  effective  July  1,  2003: 

Second  Revised  Substitute  Original  Sheet  No. 

193A 
Fourteenth  Revised  Sheet  No.  207 
Seventh  Revised  Sheet  No.  207A 

Texas  Gas  states  that  the  tariff  sheets 
filed  herewith  are  being  submitted  in 
compliance  with  the  Commission's  June 
27,  2003,  Letter  Order  (103  FERC 
Tl  61,360),  which  conditionally  accepted 
Texas  Gas's  previously  filed  tariff  sheets 
and  directed  Texas  Gas  to  file  revised 
tariff  sheets  within  10  days  of  that  Order 
to  address  issues  discussed  within  the 
Order  itself. 

Texas  Gas  states  that  copies  of  the 
tariff  sheets  are  being  mailed  to  all 
parties  in  this  docket,  to  all  parties  on 
Texas  Gas's  official  service  list,  to  Texas 
Gas's  jurisdictional  customers  and  to 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  bttp:// 
Kww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  please  contact  FERC  Online 
Support  at 

FEBCOnlineSupport@ferc.gov  or  toU- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  Comments,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 
Intervention  Date:  July  21,  2003. 

Magalie  R.  Saias, 

Secretary. 

(PR  Doc.  03-18032  Filed  7-16-03;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-373-002] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

July  10,  2003. 

Take  notice  that  on  July  7,  2003, 
Tuscarora  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1 ,  Substitute  Seventh  Revised  Sheet 
No.  37A,  to  be  effective  July  1,  2003. 

Tuscarora  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  June  25,  2003  order  on 
Tuscarora's  initial  Order  No.  587-R 
compliance  filing.  The  revised  tariff 
sheet  reflects  Tuscarora's  removal  of 
Standard  4.3.4  from  its-list  of  standards 
incorporated  by  reference  into  its  tariff. 

Tuscarora  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  to  all  parties  on 
the  Commission's  official  service  list  in 
this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator},'  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport®f erp.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
stronglv  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  21,  2003. 

Magalie  R.  Salas, 

Sticretary. 

[PR  Doc.  03-18026  Filed  7-16-03;  8:45  am] 

BttJJNG  CODE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-387-002] 

Viking  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

Juljf  10,  2003. 

Take  notice  that  on  July  7,  2003, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  to  become 
part  of  Viking's  FERC  Gas  Tariff,  First   " 
Revised  Volvune  No.  1 ,  the  following 
tariff  sheet  to  become  effective  July  1 , 
2003: 

Substitute j'ourteenth  Revised  Sheet  No  87 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  letter  order  in  Docket  No. 
RPO3-387-O00  that  was  posted  fo  the 
FERC  Web  site  on  June  30,  2003. 

Copies  of  this  filing  have  been  sent  to 
all  of  Viking's  contracted  shippers  emd 
interested  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is~ available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  July  21,  2003. 

Magalie  R.  Salas, 

Secretary. 

FFR  Doc.  03-18027  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AC03-46-000,  et  al.] 

First  Energy,  et  al.;  Electric  Rate  and 
Corporate  Filings 

July  9.  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  First  Energy 

[Docket  No.  AC03-46-000] 

Take  notice  that  on  June  18,  2003.  the 
Lake  County,  Ohio  Auditor  and  the  Lake 
County,  Ohio  Board  of  Revision 
(Auditor  and  Board  of  Revision) 
submitted  a  request  for  a  ruling  on  the 
appropriate  accounting  for  the  *eactor 
building  complex  at  First  Energy's  Perry 
Plant.  The  Auditor  and  Board  of 
Revision  contend  that  the  majority  of 
the  costs  of  the  reactor  building 
complex  should  have  been  classified  to 
18  CFR  part  101.  Account  321, 
Structures  and  Improvements,  and  not 
to  18  CFR  part  101.  Account  322. 
Reactor  Plant  Equipment.  The  Auditor 
and  the  Board  of  Revision  explain  that 
classification  to  the  former  accoimt 
would  result  in  the  costs  being  taxed  as 
real  property  by  Lake  County,  while 
classification  to  the  latter  account 
would  result  in  the  costs  being  taxed  as 
personal  property  by  the  State  of  Ohio. 

Comment  Date:  July  31.  2003. 

2.  PDI  Stoneman,  Inc.  Mid-American 
Power,  LLC 

IDocicet  No.  EC03-100-0001  * 

Take  notice  that  PDI  Stoneman,  Inc. 
(PDI  Stoneman)  and  Mid-American 
Power.  LLC  (Mid-American) 
(collectively,  the  Applicants),  on  June 
30.  2003.  submitted  an  application, 
pursuant  to  Section  203  of  the  Federal 
Power  Act  and  part  33  of  the 
Commission's  regulations,  requesting 
authorization  for  PDI  Stoneman  to 
complete  ita  acquisition  of  Mid- 
American. Mid-American  was  initially 
owned  by  three  other  companies  and  is 
the  owner  of  a  single  public  utility 
facility,  the  EJ  Stoneman  Power 
Generation  Station,  a  53  MW  generating 


plant  located  in  Cassville,  Wisconsin, 
which  Mid- American  acquired  in  1996 
from  Dairyland  Power  Cooperative. 
Applicants  request  Commission  action 
within  the  60-day  time  period 
contemplated  in  Order  No.  642  for 
applications  that  do  not  require 
competitive  emalysis. 

PDI  Stoneman  states  that  copies  of  the 
filing  were  served  on  the  Public  Service 
Commissions  of  Wisconsin  and 
Michigan  where  PDI  Stoneman's 
r6gulated  utility  affiliates  provide 
service. 

Comment  Date:  July  21,  2003. 

3.  West  Texas  Utilities  Company 

[Docket  No.  ELOO-79-OOOl 

Take  notice  that  on  Jime  27,  2003, 
West  Texas  Utilities  Company  tendered 
for  filing  a  refund  report  in  compliance 
with  the  Commission's  Order,  dated 
December  16.  2001,  in  Mid-Tex  G&T 
Electric  Cooperative,  Inc.,  et  al.  v.  West 
Texas  Utilities  Company,  97  FERC 
1161,376. 

Comment  Date:  July  28.  2003. 

4.  Southern  California  Edison  Company 

[Docket  Nos.  ER97-2355-010  and  ER98- 
2322-005] 

Take  notice  that  on  July  3,  2003. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  its  refund 
report  m  compliance  with  Opinion  Nos. 
458  and  45&-A. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  official  service  list 
compiled  for  these  dockets. 

Comment  Date:  ]u]y  24.  2003. 

5.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-2489-O02] 

Take  notice  that  on  July  2,  2003.  the 
California  Independent  System  Operator 
Corporation  (ISO)  submitted  a  filing  in 
compliance  with  the  letter  order  issued 
by  the  Commission  in  Docket  No.  ER02- 
2489-001  on  June  2,  2003.  The  ISO 
states  it  has  served  copies  of  this  filing 
upon  all  entities  that  are  on  the  official 
service  list  for  the  docket. 

Comment  Date:  July  23.  2003. 

6.  Empire  District  Electric  Company 

(Docket  No.  ER03-626-0021 

Take  notice  that  on  July  2.  2003.  The 
Empire  District  Electric  Company 
(Empire)  submitted  revisions  to  its 
FERC  Electric  Tariff,  First  Revised 
Volimie  No.  1,  originally  submitted  on 
May  14,  2003,  in  order  to  comply  with 
FERC  Order  No.  614.  Empire  states  that 
copies  of  this  filing  were  served  on 
parties  to  this  proceeding  and  on  all 
affected  state  commissions. 

Comment  Date:  ]uiy  23,  2003. 


7.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-746-^01] 

Take  notice  that  on  July  3,  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO)  submitted  a  filing  in 
compliance  with  the  Commission's  June 
13,  2003  Order  issued  in  Docket  No. 
ER03-746-000,  103  FERC  K  61,331.  The 
ISO  states  that  copies  of  this  filing  were 
served  upon  all  entities  that  are  on  the 
official  service  list  for  the  docket. 

Comment  Date:  July  24,  2003. 

8.  California  Power  Exchange 
Corporation 

[Docket  No.  ER03-791-0011 

Take  notice  that  on  July  2,  2003,  the 
California  Power  Exchange  Corporation 
made  a  filing  to  comply  with  the 
Commission's  July  1 ,  2003  Order  in    " 
Docket  No.  ER03-791-000,  104  FERC 
f  61,005. 

Comment  Date:  July  23,  2003. 

9.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER03-801-O01| 

Take  notice  that  on  July  3,  2003, 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
a  tariff  sheet  canceling  Ohio  Power 
Company's  FERC  Electric  Rate  Schedule 
No.  71 ,  in  compliance  with  the 
Commission's  Letter  Order  of  June  6, 
2003  in  Docket  ER03-801-000. 

AEPSC  requests  an  effective  date  of 
June  30,  2003  for  the  cancellation. 
AEPSC  states  that  it  has  served  copies 
of  the  filing  upon  The  Ohio  Edison 
Company,  and  upon  the  Public  Utilities 
Commission  of  c3hio. 

Comment  Date:  July  24,  2003. 

10.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER03-805-O011 

Take  notice  that  on  July  3,  2003, 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
a  tariff  sheet  canceling  Ohio  Power 
Company's  FERC  Electric  Rate  Schedule 
No.  70  and  Columbus  Southern  Power 
Company's  FERC  Electric  Rate  Schedule 
No.  17,  in  compliance  with  the 
Commission's  Letter  Order  of  June  6, 
2003  in  Docket  No.  ER03-805-000. 

AEPSC  requests  an  effective  date  of 
June  30,  2003  for  the  cancellation. 
AEPSC  states  that  it  has  served  copies 
of  the  filing  upon  Buckeye  Power,  Inc., 
the  Cincinnati  Gas  and  Electric 
Company,  the  Dayton  Power  &  Light 
Company,  Monongahela  Power 
Company  and  the  Toledo  Edison 
Company,  and  upon  the  Public  Utilities 
Commission  of  Ohio. 

Comment  Dofe;  July  24,  2003. 
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11.  Westar  Energy,  Inc. 

[Docket  No.  ER03-939-0011 

Take  notice  that  on  July  2,  2003, 
Westar  Energy,  Inc.  (Westar)  submitted 
for  filing  Second  Revised  FPC  No:  72, 
Electric  Interconnection  Contract 
between  Westar  and  Western  Light  & 
Telephone  Company,  Inc.,  now  known 
as  Aquila  Networks-WFK  (Aquila).  With 
this  filing,  Westar  states  that  it  is 
-   withdrawing  and  substituting  its  earlier 
filing  of  June  10,  2003  in  Docket  No. 
ER03-939-000. 

Westar  states  that  a  copy  of  this  filing 
was  served  upon  the  Kansas 
Corporation  Commission  and  Aquila. 
Comment  Date:  July  23,  2003. 

12.  CERTTAS  Energy,  LLC 

(Docket  No.  ER03-963-001] 

Take  notice  that  on  July  3,  2003, 
CERITAS  Energy,  LLC  (CERITAS 
Energy)  filed  an  amendment  to  its  June 
17,  2003  petition  for  acceptance  of  Rate 
Schedule  FERC  No.  1.  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations.  CERTTAS 
Energy  states  that  the  amended  Petition 
revises  Rate  Schedule  FERC  No.  1  to 
conform  with  Commission  Order  No. 
614  regarding  designation  of  electric 
rate  schedule  sheets. 

Comment  Date:  July  24,  2003. 

.  13.  Pine  Bluff  Energy  LLC 

[Docket  No.  ER03-1015-0001 

Take  notice  that  on  July  1,  2003,  Pine 
Bluff  Energy  LLC,  tendered  for  filing, 
under  Section  205  of  the  Federal  Power 
Act,  a  rate  schedule  for  reactive  power 
'  fi-om  the  Pine  Bluff  Energy  Center. 

Gqmment  Date:  July  22,  2003. 

14.  PPM  Two  LLC 

(Docket  No.  ER03-1 01 7-000) 

Take  notice  that  on  July  2,  2003,  PPM 
Two  LLC,  tendered  for  filing  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 
1  and  related  Statement  of  Policy  and 
Code  of  Conduct. 

Comment  Date:  July  23,  2003. 

15.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  ER03-1 01 8-000] 

Take  notice  that  on  July  2,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.,  (Midwest  ISO) 
submitted  for  filing  proposed  revisions 
to  Schedule  10  of  the  Midwest  ISO 
Open  Access  Transmission  Tariff 
(OATT),  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  1 . 

The  Midwest  ISO  has  requested 
waiver  of  the  service  requirements  set 
for  in  18  CFR  385.2010.  The  Midwest 


ISO  states  that  it  has  electronically 
served  a  copy  of  this  filing,  with 
attachments,  to  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition.  Midwest  ISO  also 
states  that  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  http:// 
www.midwestiso.org  under  the  heading 
"Filing  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
will  provide  hard  copies  to  any 
interested  parties  upon  request. 
Comment  Date:  July  23,  2003. 

.  16.  Portland  General  Electric  Company 

(Docket  No.  ER03-1019-000] 

Take  notice  that  on  July  2,  2003, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  Revised  Tariff 
Sheets  to  the  Second  Revised  Volume 
No.  8  of  PGE's  FERC  Electric  Tariff.  PGE 
states  that  the  revisions  are  intended  to 
broaden  the  application  of  Energy 
Imbalance  Service  Schedule  4  piusuant 
to  PGE's  Open  Access  Transmission 
Tariff  (OATT). 

PGE  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  and  an  effective  date  of 
June  1,  2003.  PGE  states  that  a  copy  of 
the  filing  was  served  upon  the  Oregon 
Public  Utility  Conunission. 
Comment  Date:  Jidy  23,  2003. 

17.  PacifiCorp 

(Docket  NO.ER03-1020-0001 

Take  notice  that  on  July  2,  2003, 
PacifiCorp  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations  a 
Notice  of  Cancellation  of  PacifiCorp 's 
Rate  Schedule  No.  267  with  Sierra 
Pacific  Power  Company  effective  April 
30,  2000. 

PacifiCorp  states  that  copies  of  this 
filing  were  supplied  to  Sierra  Pacific 
Power  Company  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  Date:  July  23,  2003. 

18.  Amecen  Services  Company 

(Docket  No.  ER03-1021-O0O] 

Take  notice  that  on  Jidy  2,  2002, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Service  Agreement  for  Firm  Point-to- 
Point  Service  between  ASC  and 
American  Electric  Power  Service  Corp., 
as  agent  for  the  AEP  Operating  Co.  ASC 
asserts  that  the  piupose  of  the 
Agreement  is  to  permit  ASC  to  provide 
transmission  service  to  American 


Electric  Power  Service  Corp.,  as  agent 
for  the  AEP  Operating  Co.  pursuant  to 
Ameren's  Open  Access  Transmission 
Tariff. 

Comment  Date:  July  23,  2003. 

19.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER03-1022-OO0) 

Take  notice  that  on  July  2,  2003,  New 
York  State  Electric  &  Gas  Corporation 
(NYSEG)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  Section  35.13  of  the  Commission 
Regulations,  an  amendment  to  Rate 
Schedule  200  a  Facilities  Agreement 
with  the  New  York  Power  Authority 
(NYPA). 

NYSEG  requests  an  effective  date  of 
September  1,  2003.  NYSEG  states  that 
copies  of  the  filing  have  been  served 
upon  the  New  York  Power  Authority 
and  Public  Service  Conunission  of  the 
State  of  New  York. 

Comment  Date:  July  23.  2003. 

20.  American  Eleirtric  Power  Service 
Corporation 

(Docket  No.ER03-1023-000| 

Take  notice  that  on  July  2,  2003,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
ptusuant  to  Section  35.15  of  the  Federd 
Energy  Regulatory  Commission's 
regulations,  18  CFR  Section  35.15  a 
Notice  of  Termination  of  an  executed 
Facilities  Agreement  between  Indian 
Michigan  Power  Company  and  Indeck- 
Niles,  L.L.C.  designated  as  Service 
Agreement  No.  4238  imder  American 
Electric  Power  Operating  Companies' 
Open  Access  Transmission  Tariff. 

AEP  requests  an  effective  date  of  Jidy 
1,  2003.  AEP  states  that  a  copy  of  the 
filing  was  served  upon  Indeck-Niles,- 
L.L.C.  and  the  Public  Service 
Commission  of  Indiana  and  Michigan. 

Comment  Date;  July  23,  2003. 

21.  American  Electric  Power  Service 
Corporation 

(Docket  NO.ER03-1023-O00] 

Take  notice  that  on  July  2,  2003,  the 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
pursuant  to  Section  35.15  of  the  Federal 
Energy  Regulatory  Commission's 
regulations,  18  CFR  Section  35.15  a 
Notice  of  Termination  of  an  executed 
Facilities  Agreement  between  Indian 
Michigan  Power  Company  and  Indeck- 
Niles,  L.L.C.  designated  as  Service 
Agreement  No.  4238  under  American 
Electric  Power  Operating  Companies' 
Open  Access  Transmission  Tariff. 

AEP  requests  an  effective  date  of  Jidy 
1 ,  2003.  AEP  states  that  a  copy  of  the  - 
filing  was  served  upon  Indeck-Niles, 
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L.L.C.  and  the  Public  Service 
Commission  of  Indiana  and  Michigan. 
Comment  Date:  July  23,  2003. 

22.  Westar  Energy,  Inc. 

[Docket  No.  ER03-1024-000 

Take  notice  that  on  July  2,  2003, 
Westar  Energy,  Inc.  (Westar)  submitted 
for  filing  changes  to  the  Electric  Service 
Agreement  between  Westar  Energy,  Inc. 
and  the  City  of  St.  John,  Kansas.  Westar 
states  that  the  changes  allow  the  City  of 
St.  John  to  meet  its  electric  energy 
requirements  through  use  of  its  own 
generation  and/or  the  piirchase  of 
outside  resources  from  third  parties 
generating  from  renewable  resources. 
Additionally,  Westar  states  that  the 
changes  will  allow  St.  John  to  purchase 
energy  under  Westar's  Market  Rate 
Tariff  and  extend  the  term  of  service  an 
additional  two  years.  Westar  also  states 
that  these  changes  meet  the  conditions 
of  a  Stipulation  and  Agreement  reached 
in  FERC  Docket  No.  EC03-23. 

Westar  states  that  a  copy  of  this  filing 
was  served  upon  the  Kansas 
Corporation  Commission  and  the  City  of 
St.  John. 
Comment  Date:  July  23,  2003. 

23.  FPL  Energy  Wyoming,  LLC 

(Docket  No.  ER03-1025-000] 

Take  notice  that  on  July  2.  2003,  FPL 
Energy  Wyoming,  LLC  tendered  for 
filing  an  application  for  authorization  to 
sell  energy  and  capacity  at  market-based 
rates  pursuant  to  section  205  of  the 
Federal  Power  Act. 

Comment  Date:  ]u\y  23,  2003. 

24.  Portland  General  Electric  Company 

[Docket  No.  ER03-1027-O00I 

Take  notice  that  on  July  3,  2003, 
Portland  General -Electric  Company 
(PGE)  submitted  for  filing  on  executed 
Service  Agreement  entered  into  between 
PGE  and  Powerex  Corp.  (Powerex) 
under  PGE's  Open  Access- Transmission 
Tariff  (OATT). 

PGE  seeks  waiver  of  the  Commission's 
notice  requirements  to  permit  an 
effective  date  of  June  1,2003  for  the 
Service  Agreement.  PGE  states  that 
copies  of  the  filing  were  served  upon 
Powerex  and  the  Oregon  Public  Utility 
Commission. 
Comment  Date:  July  24,  2003. 

25.  Midwest  Energy,  Inc 

(Docket  Nos.  ER03-1 028-000.  ER03-1029- 
000ER03-1030-000,  ER03-1 03 1-000.  ER03- 
1032-000,  ER03-1033-000  and  ER03-1034- 
000) 

Take  notice  that  on  July  3,  2003, 
Midwest  Energy,  Inc.  (Midwest) 
submitted  for  filing  the  following: 
Rate  Schedule  No.  21  between  Midwest  and 
.     the  City  of  Ellinwood.  Kansas 


Rate  Schedule  No.  23  between  Midwest  and 

the  City  of  Stafford,  Kansas 
Rate  Schedule  No.  20  between  Midwest  and 

the  City  of  Lamed,  Kansas 
Rate  Schedule  No.  17,  Amendment  No.  3 

between  Westar  Energy,  Inc.  and  Central 

Kansas  Power  Company,  Inc..  now  know  as 

Midwest 
Rate  Schedule  No.  22  between  Midwest  jmd 

the  City  of  Sterling,  Kansas 
Rate  Schedule  No.  18,  Amendment  No.  2 

between  Midwest  and  Centei  Corporation, 

now  known  as  Aquila  Networks- WPK 
Rate  Schedule  No.  21  between  Midwest  and 

the  City  of  Ellinwood,  Kansas 

Midwest  states  that  these  submittals 
are  required  to  comply  with  and 
implement  the  transfer  by  sale  of  certain 
transmission  and  distribution  facilities 
by  Westar  Energy,  Inc.  (Westar)  to 
Midwest  as  set  forth  in  the  Stipulation 
and  Agreement  entered  into  by  and 
between  Westar,  Midwest,  and  the 
Kansas  Municipcd  Energy  Agency 
(KMEA)  and  filed  with  the  Commission 
on  Jime  13,  2003,  in  Docket  No.  EC03- 
23-000.  Midwest  states  that  a  copy  of 
this  filing  was  served  upon  the  Kansas 
Corporation  Commission  and  the  KEMA 
and  Aquila. 

Comment  Date:  July  24,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 


Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-18047  Filed  7-16-03;  8:45  am] 

BHJJNG  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-10024] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency'fmnctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  Health 
Survey  (MHS)  and  Data  Collection  for 
Administering  the  PACE  Health  Survey 
to  Beneficiaries  Enrolled  in  PACE  and 
the  Dual  Eligible  Demonstrations;  Form 
No.:  CMS-10024  {OMB#  0938-0844); 
Use:  The  Centers  for  Medicare  & 
Medicaid  Services  has  developed  a 
survey,  the  PHS,  that  is  similar  to  the 
Health  Outcomes  Survey  (HOS).  This 
survey  was  approved  for  PACE  and  the 
Wisconsin  Partnership  Program  (WPP) 
on  March  14,  2003.  0MB  also  approved 
the  use  of  the  PHS  to  beneficiaries 
enrolled  in  Minnesota  Senior  Health 
Options  and  Minnesota  Disability 
Health  Options  (MSHO/MnDHO)  on 
June  3,  2003  for  a  6-month  period.  This 


Federal  Register/ Vol.  68.  No.  137 /Thursday,  July  17,  2003 /Notices 


42415 


PRA  submission  combines  OMB 
approval  for  PACE,  WPP  0938-0844 
with  OMB  approval  for  MSHO/MnDHO 
0938-0899  and  requests  to  administer 
the  PHS  to  beneficiaries  enrolled  in 
MassHealth  SCO  as  well  as  administer 
the  PHS  in  year  2005.  The  main  purpose 
of  the  PHS  is  to  collect  health  status 
information  that  may  be  used  to  adjust 
Medicare  payment  to  MSHO/MnDHO 
health  plan  organizations.  It  has  been 
successfully  pilot-tested  to  assess 
response  rates  and  acciu^acy  of 
responses  under  different  distribution 
approaches.  The  pilot  test  enabled  CMS 
to  select  an  approach  whereby  PACE 
and  Dual  Eligible  Demonstration 
enroUees  will  be  sent  surveys  to  fill  out 
and  can  request  assistance  from  family 
or  professionals;  Frequency:  Annually; 
Affected  Public:  Individuals  or 
Households  and  Not-for-profit 
institutions;  Number  of  Respondents: 
15,859;  Total  Annual  Responses: 
10,785;  Total  Annual  Hours:  1,798. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
your  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dfcted:  July  10,  2003. 
Dawn  Willinghan, 

CMS  Reports  Clearance  Officer,  Division  of 

Regulations  Development  and  Issuances, 

Office  of  Strategic  Operations  and  Strategic 

Affairs. 

(FRDoc.  03-18059  Filed  7-16-03;  8:45  am] 

BILLMG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-588,  CMS-1514, 
CMS-368/R-144] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  acciuacy  of  the  estimated 
biuden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biuden. 

1.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
Approved  collection;  Title  of 
Information  Collection:  Authorization 
agreement  for  electronic  forms  transfer; 
Fonn  No.:  CMS-0588  (OMB#  0938- 
0626);  Use:  The  information  is  needed 
to  allow  providers  to  receive  funds 
electronically  in  their  bank  accoimts; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit.  Not- 
for-profit  institutions;  Number  of 
Respondents:  10,000;  Total  Annual 
Responses:  lO.OOa;  Total  Annual  Hours: 
1,250. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospital 
Request  for  Certification  in  the 
Medicare/Medicaid  Program;  Form  No.: 
CMS-1514  (OMB#  0938-0380);  Use: 
Section  1861  of  the  Social  Security  Act 
requires  hospitals  and  critical  access 
hospitals  to  be  certified  to  participate  in 
the  Medicare/Medicaid  program.  These 
providers  must  complete  the  "Hospital 
Request  for  Certification  in  the 
Medicare/Medicaid  Program"  form  in 


order  to  be  certified  or  recertified; 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  6,300;  Total  Annual 
Responses:  2,000;  Total  Annual  Hours: 
500. 

3.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicaid  Drug 
Rebate;  Form  No.:  0938-0582;  Use: 
Section  1927  requires  State  Medicaid 
agencies  to  report  to  drug  manufacturers 
and  CMS  on  the  drug  utilization  for 
their  State  and  the  amount  of  rebate  to 
be  paid  by  the  manufacturer;  Frequency: 
Quarterly;  Affected  Public:  State,  local, 
or  tribal  government;  Number  of 
Respondents:  51 ;  Total  Annual  ' 

Responses:  204;  Total  Annual  Hours: 
6,125. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
yoiu  request,  including  your  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  July  10,  2003. 
Dawn  Willinghan, 

Acting  Paperwork  Reduction  Act  Team 
Leader,  CMS  Reports  Clearance  Officer,  Office 
of  Strategic  Operations  and  Strategic  Affairs, 
Division  of  Regulations  Development  and 
Issuances. 

(FR  Doc.  03-18060  Filed  7-16-03;  8:45  am] 
BILLING  CODE  412(M»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  03D-01 95] 

Guidance  for  Industry  on  Necessity  of 
the  Use  of  Food  Product  Categories  in 
Registration  of  Food  Facilities; 
Availability 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


42416 


Federal  Register/ Vol.  68,  No.  137 /Thursday.  July  17,  2003 /Notices 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  for  industry 
entitled  "Necessity  of  the  Use  of  Food 
Product  Categories  in  Registration  of 
Food  Facilities."  FDA  has  developed 
this  guidance  in  response  to  section 
305(a)  of  the  Public  Health  Security  and 
Bioterrorism  Preparedness  and 
Response  Act  of  2002  (the  Bioterrorism 
Act),  which  states  that  FDA  may  require 
registrants  to  submit  the  general  food 
categories  of  food  manufactured, 
processed,  packed,  or  held  at  the 
facility,  if  FT)A  determines  "through 
guidance"  that  such  information  is 
necessary.  This  guidance  contains 
FDA's  finding  that  information  about 
food  categories  is  necessary  for  a  quick, 
-accurate,  and  focused  response  to  an 
actual  or  potential  bioterrorist  incident 
or  other  food-related  emei'gency. 
DATES:  This  guidance  is  Hnal  upon  the 
date  of  publication.  However,  you  may 
submit  written  or  electronic  comments 
at  any  time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  guidance  to  the 
Office  of  Regulations  and  Policy  (HFS- 
24),  Center  for  Food  Safety  and  Applied 
Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy.,  College  Park,  MD  20740.  Send 
one  self-addressed  adhesive  label  to 
assist  that  office  in  processing  your 
request  or  include  a  fax  number  to 
which  the  guidance  may  be  sent. 

Submit  written  comments  on  the 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  on  the  guidance  to 
http://www.fda.gov/dockets/ecomments. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the 
guidance  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  S.  Scales,  Center  for  Food  Safety 
and  Applied  Nutrition  {HFS-24),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301-436-2378. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimoimcing  the  availability  of 
a  guidance  entitled  "Necessity  of  the 
Use  of  Food  Product  Categories  in 
Registration  of  Food  Facilities."  FDA  is 
issuing  this  guidance  as  a  followup  to 
the  publication  of  its  proposed 
regulation  to  implement  the 
Bioterrorism  Act's  requirement  that 
domestic  and  foreign  facilities  that 
manufacture,  process,  pack,  or  hold 
food  for  hiunan  or  animal  consumption 
in  the  United  States  must  register  with 


FDA  by  December  12,  2003.  (See  68  FR 
5378,  February  3.  2003.)  The  final  rule, 
which  FDA  plans  to  publish  in  the  . 
Federal  Register  by  October  10,  2003, 
will  implement  section  305  of  the 
Bioterrorism  Act.  Section  305  of  the 
Bioterrorism  Act  requires  domestic  and 
foreign  facilities  ta  register  with  FDA  by 
December  12,  2003,  even  in  the  absence 
of  final  regulations.  Section  305  of  the 
Bioterrorism  Act  also  states  that  FDA 
may  require  registrants  to  submit  the 
general  food  categories  (as  identified  in 
§  170.3  (21  CFR  170.3))  of  food 
manufactiu'ed,  processed,  packed,  or 
held  at  the  facility,  if  FDA  determines 
through  guidance  that  such  information 
is  necessary.  This  guidance  conteiins 
FDA's  finding  that  inclusion  of  food 
product  categories  in  a  facility's 
registration  is  necessary  for  a  quick, 
accurate,  and  focused  response  to  an 
actual  or  potential  bioterrorist  incident 
or  other  food-related  emergency. 

FDA  believes  that  information  about  a 
facility's  food  product  categories  is  a 
key  element  to  allow  for  rapid 
communications  between  FDA  and 
facilities  directly  affected  by  an  actual 
or  potential  bioterrorist  attack  or  other 
food-related  emergency.  Information 
about  the  categories  of  food  a  facility 
handles  will  assist  FDA  in  conducting 
investigations  and  siuveillance 
operations  in  response  to  a  food-related 
emergency.  These  categories  will  also 
enable  FDA  to  quickly  alert  facilities 
potentially  affected  by  such  an  incident 
if  FDA  receives  information  indicating 
the  type  of  food  affected.  For  example, 
if  FDA  receives  information  indicating 
that  soft  drinks  could  be  affected  by  a 
bioterrorist  incident  or  other  food- 
related  emergency,  FDA  would  be  able 
to  alert  soft  drink  manufacturers/ 
processors,'  packers,  and  holders  about 
the  incident.  Additionally,  the  food 
categories  in  conjunction  with  the  prior 
notification  requirements  that  have  been 
proposed  for  21  CFR  part  1,  subpart  I 
(68  FR  5428,  February  3,  2003),  would 
aid  FDA  in  verifying  that  imported 
products  are  correctly  identified  by 
where  and  when  they  were  produced. 
For  example,  if  the  registration 
information  identifies  a  facility  as 
producing  only  dairy  products  and  FDA 
receives  a  prior  notice  for  a  shipment  of 
nuts  purporting  to  have  been  produced 
at  that  facility,  FDA  can  inspect  the 
shipment  for  verification  based  on  the 
discrepancy.  FDA,  therefore,  proposed 
in  §  1.232(e)  of  the  proposed  rule  to 


'In  the  proposed  rule.  FDA  noted  that  the 
meanings  of  the  terms  "manufacture"  and 
"process"  overlap  and  proposed  to  define  both 
activities  together  as  "manufacturing/processing.' 
(See  68  FR  5378  at  5382.  February  3,  2003.) 


include  the  food  product  categories 
listed  in  §  170.3  as  a  mandatory  field  on 
the  registration  form.  (See  68  FR  5378  at 
5419,  February  3,  2003.)  Since  §  170.3 
does  not  list  all  the  categories  of  food 
that  are  manufactiu^d/processed, 
packed,  or  held  for  consumption  in  the 
United  States,  FDA  proposed  to  include 
additional  food  categories  as  an  optional 
field  on  the  registration  form. 

This  gmdance  represents  FDA's 
finding  on  the  need  for  food  product 
category  informatioti  as  part  of  the 
registration  of  food  facilities  imder  the 
Bioterrorism  Act.  Section  305  of  the 
Bioterrorism  Act  directs  FDA  to  require 
information  about  the  food  categories 
listed  in  §  170.3,  if  the  agency 
determines  "through  guidance"  that 
such  information  is  a  necessary 
component  of  registration.  Because  of 
Congress's  explicit  statutory 
authorization  to  establish  a  binding 
requirement  based  on  a  finding  in 
guidance,  this  document  is  not  subject 
to  the  usual  restrictions  in  FDA's  good 
guidance  practice  (GGP)  regulations, 
such  as  the  requirements  that  guidances 
not  establish  legally  enforceable 
responsibilities  and  that  they 
prominently  display  a  statement  of  the 
document's  nonbinding  effect.  (See 
§  10.115(d)  and  (i)  (21  CFR  10.115(d) 
and  (i)).) 

To  comply  with  the  GGP  regulations 
and  make  sure  that  regulated  entities 
and  the  public  understand  that  guidance 
documents  are  nonbinding,  FDA 
guidances  ordinarily  contain  standard 
language  explaining  that  guidances 
should  be  viewed  only  as 
recommendations  unless  specific 
regulatory  or  statutory  requirements  are 
cited,  and  the  agency's  guidances  also 
ordinarily  include  the  follovdng 
standard  paragraph: 

This  guidance  represents  the  Food  and 
Drug  Administration's  current  thinking  on 
this  topic.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  You  can 
use  an  alternative  approach  if  the  approach 
satisfies  the  requirements  of  the  applicable 
statutes  and  regulations.  If  you  want  to 
discuss  an  alternative  approach,  contact  the 
FDA  staff  responsible  for  implementing  this 
guidance.  If  you  cannot  identify  the 
appropriate  FDA  staff,  call  the  appropriate 
number  listed  on  the  title  page  of  this 
guidance. 

Although  this  guidance  has  no 
binding  effect,  it  contains  a  finding  that 
serves  as  the  predicate  for  a  binding 
regulation  that  would  impose  a  new 
requirement  on  industry.  If  the 
previsions  of  the  proposed  rule  (68  FR 
5378)  regarding  food  categories  are 
finalized  as  proposed,  the  final  rule 
would  require  registrants  to  indicate  in 
their  registration  which  of  the  food 
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categories  listed  in  §  170.3  they 
manufacture/process,  pack,  or  hold.  In 
that  event,  facihties  would  be  unable  to 
use  an  alternative  approach  to  including 
those  food  categories  in  registration 
because  no  alternative  approach  would 
satisfy  the  requirements  of  the 
applicable  statute  and  regulations. 
Therefore,  FDA  is  not  including  the 
standard  guidance  paragraph  in  the 
guidance  because  it  does  not  apply. 

FDA  is  issuing  this  guidance 
document  as  a  level  1  guidance. 
Consistent  with  FDA's  GGP  regulation, 
the  agency  will  accept  comment,  but  is 
implementing  the  guidance  document 
immediately  in  accordance  with 
§  10.115(g)(2),  because  the  agency  has 
determined  that  prior  public 
participation  is  not  feasible  or 
appropriate.  FDA  is  under  a  strict 
statutory  deadline  in  which  to  complete 
the  final  rule  associated  with  this 
guidance.  Moreover,  the  public  has 
already  had  an  opportunity  to  comment 
on  the  necessity  of  food  product 
categories  in  the  proposed  rule. 

.  n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management 
(seeADDRESSES)  vmtten  or  electronic 
comments  on  the  guidance  document. 
Submit  a  single  paper  copy  of  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments  or  two  paper  copies 
of  any  mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  received  comments  may  be  seen  in 
the  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

III.  Electronic  Access 

An  electronic  version  of  this  guidance 
is  available  on  the  Internet  at  http:// 
www.cfsan.fda.gov/guidance.html. 

Dated:  July  7,  2003. 
Jeffrey  Shuren, 

■  Assistan  t  Commissioner  for  Policy. 
[FR  poc.  03-18087  Filed  7-16-03;  8:45  am] 

BILLING  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506  (c)  (2)  (A)  of  Title  44, 
United  States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13),  the  Health 
Resources  and  Services  Administration 
(HRSA)  publishes  periodic  summaries 
of  proposed  projects  being  developed 
for  submission  to  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  HRSA  ATOS 
Education  and  Training  Centers 
Evaluation  Activities — NEW 

The  AIDS  Education  and  Training 
Centers  (AETC)  Program,  under  the 
Ryan  White  Comprehensive  AIDS 
Resources  Emergency  (CARE)  Act, 
supports  a  network  of  regional  and 
cross-cutting  national  centers  that 
conduct  targeted,  multi-discipUnary 
education  and  training  programs  for 
health  care  providers  treating  persons 
with  HIV/ AIDS.  The  AETCs"  purpose  is 
to  increase  the  number  of  health  care 
providers  who  are  effectively  educated 
and  motivated  to  counsel,  diagnose. 


treat,  and  medically  manage  individuals 
with  HIV  infection,  and  to  help  prevent 
high  risk  behaviors  that  lead  to  HIV 
transmission. 

As  part  of  a  national  evaluation  effort 
of  AETC  activities,  one  questionnaire 
and  several  record-keeping  forms  have 
been  developed  to  capture  information 
on  AETC  activities.  The  first  form  is  the 
Participant  Information  Form  and  asks 
trainees  for  information  on  the 
individual's  profession,  type  of  clinical 
practice,  and  patient  population. 
Recordkeeping  forms  include  (1)  The 
Program  Record  which  records 
information  such  as  topic,  training  time, 
number  of  people  reached,  and  format 
per  training  activity,  (2)  the  Clinical 
Consultation  Form  which  collects 
information  on  consults  with  a  provider 
regarding  a  specific  patient,  (3)  the 
Group  Clinical  Consultation  Form 
records  information  on  the  nature  of  the 
cases  discussed  and  the  session  format 
during  a  site  visit,  and  (4)  the  Agency 
Technical  Assistance  Form  which 
collects  information  on  activities  to 
improve  non-clinical  aspects  of  care 
(e.g.,  medical  records,  resoiux:e 
allocation).  The  information  on  the 
recordkeeping  fomis  comprises  a  core 
data  set  that  will  be  submitted  to  the  . 
HIV/ AIDS  Bureau  (HAB)  data  contractor 
three  times  per  year. 

Each  center  will  be  required  to  report 
aggregate  data  from  these  forms  on  Aeir 
activities  to  HRSA/HAB.  This  data 
collection  will  provide  information  on 
the  niunber  of  training,  consultation, 
and  technical  assistance  activities  by  - 
center,  the  number  of  health  care 
providers  receiving  professional  training 
or  consultation,  the  time  and  effort 
expended  on  different  types  of  training 
and  consultation  activities,  the 
populations  served  by  the  AETC 
trainees,  and  the  increase  in  capacity 
achieved  through  training  and  technical 
assistance  activities.  Collection  of  this 
information  will  allow  HRSA/HAB  to 
provide  information  on  training 
activities,  types  of  education  and 
training  provided  to  Ryan  White  CARE 
Act  grantees,  resource  allocation,  and 
capacity  expansion. 

Trainees  will  be  asked  to  complete  the 
Participant  Information  Form  for  each 
activity  they  complete.  The  estimated 
annual  response  burden  to  attendees  of 
training  programs  is  as  follows: 


Form 

Numt)er  of 
respondents 

Responses 

per 
respondent 

Total 
responses 

Hours  per 
response 

Total  burden 
hours 

Partit 

:ipant  Information  

75  000 

o 

150,000 

0.2 

30,000 

■ 

t 

• 

•» 

• 

- 
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The  estimated  annual  burden  to 
AETCs  is  as  follows: 


Form 


Program  Record 

Clinical  Consultation  

Group  Clinical  Consultation 

Technical  Assistance  

Aggregate  Data  Set  

Total  ...: ; 


Number  of 
respondents 


12 
12 
12 
12 
12 


12 


Responses 

per 
respondent 


500 

300 

75 

250 

3 


Total 
responses 


6.000 

3,600 

900 

3,000 

36 


13,536 


Hours  per 
response 


0.1 
0.1 
0.1 
0.1 
32 


Total  txjrden 
hours 


600 

360 

90 

300 
1.152 

2,502 


Send  comments  to  Susan  G.  Queen, 
Ph.D..  HRSA  Reports  Clearance  Officer, 
Room  14-45,  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice.  * 

Dated:  July  9.  2003. 

Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-18057  Filed  7-16-03;  8:45  am] 

anXlNG  COOE  4165-1$-i> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Office  for  Women's  Services;  Notice  of 
Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a 
teleconference  meeting  of  the  Advisory 
Committee  for  Women's  Services  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA)  in 
July  2003. 

The  meeting  of  the  Advisory 
Committee  for  Women's  Services  will 
include  discussion  around-co-occuring 
disorders.  Access  to  Recover^', 
Collaboration  with  the  Health  Resources 
and  Services  Administration  and 
SAMHSA  on  Women  s  Activities  and 
other  substance  abuse  and  mental  health 
issues  affecting  women. 

A  summary  of  the  meeting  and/or  a 
roster  of  committee  members  may  be 
obtained  from:  Nancy  P.  Brady, 
Executive  Secretary,  Advisory 
Committee  for  Women's  Services,  Office 
for  Women's  Services,  SAMHSA, 
Parklawn  Building,  Room  12C-26,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857,  Telephone:  (301)  443-1135. 

Attendance  by  the  public  will  be 
liiiiited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 


accommodations  for  persons  with 
disabilities. 

Substantive  information  may  be 
obtained  from  the  contact  whose  name 
and  telephone  number  is  listed  below. 

Committee  Name:  Advisory 
Committee  for  Women's  Services. 

Meeting  Date/Time:  Open:  July  25, 
2003, 12  p.m.-2  p.m. 

Place:  5600  Fishers  Lane,  Room  10- 
105.  Rockville,  MD  20857. 

Contact:  Nancy  P.  Brady,  Executive 
Secretary,  5600  Fishers  Lane,  Parklawn 
Building,  Room  12C-26,  Rockville.  MD 
20857. 

Telephone:  (301)  443-1135;  Fax:  (301) 
594-6159  and  e-mail: 
nbracly@samhsa.gov. 

This  notice  is  being  published  less . 
than  15  days  prior  to  the  conference  call 
meeting  due  to  the  immediate  need  to 
discuss  planning  for  the  face  to  face 
meeting  in  September. 

Dated;  July  11,2003. 
Toian  Vaughn,'  * 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  03-18089  Filed  7-1&-03:  8:45  am] 

BILLING  COOE  4162-20-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15566] 

Navigation  Safety  Advisory  Council 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Navigation  Safety 
Advisory  Council  (NAVSAC)  will  meet 
to  discuss  various  issues  relating  to  the 
safety  of  navigation.  The  meetings  are 
open  to  the  public. 

DATES:  NAVSAC  will  meet  on  Monday 
and  Tuesday,  August  11  and  12,  2003, 
from  8:30  a.m.  to  5  p.m.,  and  on 
Wednesday,  August  13,  2003,  from  8 
a.m.  to  12  noon.  The  meeting  may  close 


early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  August  7,  2003. 
Requests  to  have  material  distributed  to 
each  member  of  the  Council  prior  to  the 
meeting  should  reach  the  Executive 
Dfrector  of  NAVSAC  along  with  25 
copies  of  the  material  on  or  before 
August  1,2003. 

ADDRESSES:  NAVSAC  will  meet  at  the 
Maritime  Institute  of  Technology 
(MIT AGS),  5700  Hanunonds  Ferry  Road, 
Linthiciun  Heights,  MD  20190,  in  Room 
8  North  located  in  Building  1 .  Parking 
is  available  in  Lots  A  and  B.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Margie  G.  Hegy, 
Commandant  (G-MW),  U.S.  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  in 
docket  number  USCG-2003-15566  at 
h  ttp  ://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  G.  Hegy,  Executive  Director  of 
NAVSAC,  telephone  202-267-0415,  fax 
202-267^700. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  Maritime  security  update  and 
member  information  exchange. 

(2)  Update  on  the  Marine 
Transportation  System  (MTS)  Initiative. 

(3)  Overview/update  on  Automatic 
Identification  System  (AIS)  technology 
and  implementation. 

(4)  Places  of  refuge. 

(5)  Status  report  on  ballast  water 
issues. 

(6)  Interaction  between  commercial 
and  recreational  vessels. 

(7)  Update  on  International  Maritime 
Organization  (IMO)  issues  and  U.S. 
positions  on  issues. 

(8)  IMO  Amendment  to  International 
Navigation  Rule  8. 
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Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation,  please 
notify  the  Executive  Director  no  later 
than  August  7,  2003.  Written  material 
for  distribution  at  a  meeting  should 
reach  the  Coast  Guard  no  later  than 
August  7,  2003.  If  you  would  like  a  copy 
of  your  material  distributed  to  each 
member  of  the  Council  in  advance  of  the 
meeting,  please  submit  25  copies  to  the 
Executive  Director  no  later  than  August 
1,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

Flor  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  July  9.  2003. 
T.H.  Gilmour, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety,  Security  and 
"Environmental  Protection. 

[FR  Doc.  03-18118  Filed  7-16-03;  8:45  am) 

BILUNG  CODE  4giO-15-P 


threatened  Chipola  slabshell  [Elliptio 
chipolaensis)  and  purple  bankclimber 
[EUiptoideus  sloatianus).  These  species 
are  endemic  to  several  river  basins 
(Apalachicola-Chattahoochee-Flint, 
Ochlockonee,  Suwannee,  and  Econhna 
Creek)  in  Alabama,  Florida,  and 
Georgia.  Recent  research  has  greatly 
increased  our  understanding  of  the 
ecology  of  these  species.  The  agency 
draft  recovery  plan  includes  specific 
recovery  objectives  and  criteria  to  be 
met  in  order  to  dowmlist  these  mussels 
to  threatened  status  or  delist  them  under 
the  Endangered  Species  Act  of  1973,  (16 
U.S.C.  1531  et  seq.)  as  amended  (Act). 
We  solicit  review  and  comm,ent  on  this 
agency  draft  recovery  plan  from  local, 
State,  and  Federal  agencies  and  the 
public. 

DATES:  In  order  to  be  considered,  we 
must  receive  comments  on  the  draft 
recovery  plan  on  or  before  August  18, 
2003. 

ADDRESSES:  If  you  wish  to  review  this 
agency  draft  recovery  plan,  you  may 
obtain  a  copy  by  contacting  the  Panama' 
City  Field  Office,  U.S.  Fish  and  Wildlife 
Service.  1601  Balboa  Avenue,  Panama 
City,  Florida  32405  (telephone  850/769- 
0552),  or  by  visiting  our  recovery  plan 
Web  site  at /ittp.// 

www.endangered.fws.gov.  If  you  wish  to 
comment,  you  may  submit  yovu 
comments  by  any  one  of  several 
methods: 

1.  You  may  submit  written  comments 
and  materials  to  the  Project  Leader,  at 
the  above  address. 

2.  You  may  hand-deliver  written 
comments  to  our  Panama  City  Field 
Office,  at  the  above  address,  or  fax  your 
comments  to  850/763-2177. 

Moccasinshell  (Medionidus  3.  You  may  send  qomments  by  e-mail 

penicillatus),  Ochlockonee  Moccasinshell^^)  jeny_ziewitz@fws.gov.  For  directions 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an  Agency 
Draft  Recovery  Plan  for  the 
Endangered  Fat  Threerldge  (Amblema 
neisleril),  Shinyrayed  PockettK>ok 
{Lampsills  subangulata).  Gulf 


{Medionidus  simpsonianus),  and  Oval 
Pigtoe  {Pleurobema  pyriforme),  and 
the  Threatened  Chipola  Slabshell 
{Elliptio  chipolaensis)  and  Purple 
Bankclimber  (EUiptoideus  sloatianus), 
for  Review  and  Comment 

agency:  Fish  and  Wildlife  Service.     ^ 

Interior. 

ACTION:  Notice  of  document  availability 

and  public  comment  period. 

SUIMARY:  We.  the  Fish  and  Wildlife 
Service,  announce  the  availability  of  the 
agency  draft  recovery  plan  for  seven 
freshwater  mussels — the  endangered  fat 
threeridge  (Amblema  neislerii), 
shinyrayed  pocketbook  (Lampsilis 
subangulata),  Gulf  moccasinshell 
(Medionidus  penicillatus),  Ochlockonee 
moccasinshell  (Medionidus 
simpsonianus),  and  oval  pigtoe 
(Pleurobema  pyriforme),  and  the 


on  how  to  submit  electronic  filing  of 
comments,  see  the  "Public  Comments 
Solicited"  section. 

Comments  and  materials  received  are 
available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Ziewitz  at  the  above  address  (telephone 
850/769-0552,  ext.  223). 

SUPPLEMENTARY  INFORMATK)N: 

Background 

Piusuant  to  the  Act,  we  listed  these 
seven  mussels,  five  as  endangered  and 
two  as  threatened  species,  on  March  16, 
1998  (63  FR  12664).  The  seven 
freshwater  mussels  are  restricted  to  a 
few  river  basins  (Apalachicola- 
Chattahoochee-Flint,  Ochlockonee, 
Suwannee,  and  Econfina  Creek)  in 


Alabama.  Florida,  and  Georgia.  They 
were  once  distributed  across  hundreds 
of  stream  miles  in  these  basins  and  now 
survive  in  a  few  relatively  small, 
isolated  populations  scattered 
throughout  their  former  range. 

Habitat  alteration,  including 
impoiuidments,  channelization,  gravel 
mining,  contaminants,  sedimentation, 
and  stream-flow  depletion,  are  likely  the 
principal  causes  of  these  species' 
decline  in  range  and  abundance. 
Genetic  factors  associated  with 
increasingly  small  and  isolated 
populations  and  the  introduction  of 
alien  species  may  present  additional 
obstacles  to  their  recovery. 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  endangered  species 
program.  To  help  guide  the  recovery 
effort,  we  are  preparing  recovery  plans 
for  most  listed  species  native  to  the 
United  States.  Recovery  plans  describe 
actions  considered  necessary  for 
conservation  of  the  species,  establish 
criteria  for  dovtmlisting  or  delisting,  and 
estimate  time  and  cost  for  implementing 
recovery  measures. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act  requires  us  to 
provide  a  public  notice  and  an 
opportunity  for  public  review  and 
comment  during  recovery  plan 
development.  We  will  consider  all 
information  presented  during  a  public 
comment  period  prior  to  approval  of 
each  new  or  revised  recovery  plan.  We 
and  other  Federal  agencies  will  take 
these  comments  into  account  in  the 
course  of  implementing  approved 
recovery  plans. 

We  developed  a  technical/agency 
draft  of  this  recovery  plan  and  released 
it  for  review  by  the  professional 
community,  interested  agencies,  and  the 
public  on  September  16,  1999  (64  FR 
50301).  We  incorporated  received 
comments,  where  appropriate,  into  this 
subsequent  agency  draft  recovery  plan, 
which  we  are  now  making  available  for 
review  by  all  interested  agencies  and 
parties,  including  the  general  public. 

The  objective  of  this  draft  plan  is  to 
provide  a  framework  for  the  recovery  of 
these  seven  species  so  that  protection 
under  the  Aqt  is  no  longer  necessary.  As 
recovery  criteria  are  met,  the  status  of 
the  species  will  be  reviewed  and  they 
will  be  considered  for  removal  from  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife  and  Plants. 
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Public  Comments  Solicited 

We  solicit  written  comments  on  the 
recovery  plan  described.  We  will 
consider  all  comments  received  by  the 
date  specified  above  prior  to  final 
approval  of  the  plan. 

Please  submit  electronic  comments  as 
an  ASCII  file  format  and  avoid  the  use 
of  special  characters  and  encryption. 
Please  also  include  your  name  and 
return  address  in  your  e-mail  message. 
If  you  do  not  receive  a  confirmation 
firom  the  system  that  we  have  received 
yoiu  e-mail  message,  contact  us  directly 
by  calling  our  Panama  City  Field  Office 
(see  ADDRESSES  section). 

Our  practice  is  to  make  all  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  In  some 
circumstances,  we  would  withhold  also 
from  the  record  a  respondent's  identity, 
as  allowable  by  law.  If  you  wish  for  us 
to  withhold  your  name  and/or  address, 
'you  must  state  this  prominently  at  the 
beginning  of  yoiu  comments.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  fi^m  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Authority 

The  authority  for  this  action  is  section  4(f) 
of  the  Endangered  Species  Act.  16  U.S.C. 
1533  (f). 

Dated:  July  3,  2003. 
J.  Mitch  King, 

Acting  Regional  Director,  Southeast  Region. 

U.S.  Fish  and  Wildlife  Service. 

(FR  Doc.  03-18081  Filed  7-16-03;  8:45  am) 

BiLUNG  CODE  4310-55-l> 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  of  Proposed  intent  To  Reduce 
Minimum  Bid  Requirements  and  Set 
Sliding-Scaie  Rentals  for  Proposed 
Beaufort  Sea  Outer  Continental  Shelf 
(OCS)  Oil  and  Gas  Lease  Sale  186 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  proposed  intent  to 
reduce  minimum  bid  levels  and  set 
sliding-scale  rentals  for  OCS  sale  186. 

summary:  On  February  20,  2003.  the 
MMS  published  a  Notice  of  Availability 


(68  FR  8306)  of  the  proposed  Notice  of 
Sale  for  Sale  186,  which  included  lease 
terms  and  conditions  providing  for  a 
minimum  bid  amount  of  $62  per  hectare 
and  a  rental  rate  of  $13  per  hectare, 
consistent  with  past  OCS  sales  in  the 
Alaska  Region.  After  further 
consideration,  the  MMS  has  tentatively 
determined  that  the  minimum  bid  levels 
for  Sale  186  should  be  reduced  and 
rentals  set  on  a  sliding  scale.  The  MMS 
is  aiuiouncing  this  proposed  action  at 
this  time  to  give  potential  bidders  and 
other  interested  parties  ample  time  to 
consider  these  changes  in  preparing  for 
the  lease  sale.  This  proposed  change  in 
the  financial  terms  and  conditions  of  the 
proposed  sale  does  not  affect  minimum 
royalty  requirements,  royalty 
suspension  volumes,  size,  timing, 
location,  or  potential  impacts  of  the 
sale.  The  final  Notice  of  Sale  will 
establish  all  terms  and  conditions  for 
Sale  186  and  will  be  issued  at  least  30 
days  before  the  sale  is  held.  Anyone 
wishing  to  comment  should  send 
comments  by  August  1 ,  2003  to  the 
Alaska  OCS  Region,  949  East  36th 
Avenue,  3rd  Floor,  Anchorage,  Alaska 
99508-^302. . 

DATES:  Beaufort  Sea  (XIS  Lease  Sale  186 
is  scheduled  for  September  24,  2003. 
ADDRESSES:  The  proposed  Notice  of  Sale 
and  associated  documents  are  available 
at:  Alaska  OCS  Region,  Information 
Resource  Center,  Minerals  Management 
Service,  949  East  36th  Avenue,  Room 
330,  Anchorage,  Alaska  99508-4302, 
Telephone:  (907)  271-6438  or  1-800- 
764-2627. 

SUPPlfMENTARY  INFORMATION:  The  MMS 
proposes  to  apply  the  minimum  bid 
amounts  and  rental  rates  in  the  table 
presented  below  for  Sale  186.  Refer  to 
the  February  2003  proposed  Notice  of 
Sale  for  descriptions  of  Zones  A  and  B. 

Table  of  Minimum  Bids  and  Rental 
Rates 


Terms  (values  per 
hectare) 

Zone  A 

Zone  B 

Minimum  Bid  

$37.50 

$7.50 

7.50 

7.50 

7.50 

7.50 

12.00 

17.00 

22.00 

30.00 

30.00 

$25  00 

Rental  R^tes: 
Year  1 

$2  50 

Year  2  

3  75 

Years" 

5  00 

Year  4  

6  25 

Year  5  

7  50 

Year  6  

10  00 

Year  7  

12  00 

Years  

1500 

Years  

17  00 

Year  10  

20.00 

The  new  bidding  requirements 
outlined  above  are  designed  in  part  to 
provide  potential  bidders  the  incentive 
to  acquire  sufficient  acreage  to  support 


a  timely  seismic  data  acquisition 
program.  The  revised  sliding-scale 
rental  terms  are  intended  to  encourage 
expeditious  exploration  of  domestic 
energy  resources.  In  Zone  A,  which  we 
believe  holds  the  most  promise  for  near 
term  development  and  production  of  oil 
resources,  the  minimum  bid  and  rentals 
are  set  slightly  above  those  for  Zone  B. 
We  set  the  terms  in  Zone  B  similar  to 
those  used  by  the  State  of  Alaska  for 
some  leases  in  the  northern  portion  of 
the  state  as  well  as  to  the  terms  used  by 
the  Bixreau  of  Land  Management  for  the 
leasing  of  less  prospective  acreage  in  the 
National  Petroleum  Reserve — Alaska. 
Hence,  the  revised  terms  presented  here 
will  allow  the  Federal  offshore  lease 
offering  to  be  comparable  to  other  sales 
in  this  area.  We  have  determined  that 
these  new  proposed  terms  will  not 
increase  the  level  or  range  of  oil  and  gas 
development  activities  contemplated 
and  addressed  in  the  Final 
Environmental  Impact  Statement  or  the 
Coastal  Zone  Management  Act 
consistency  determination. 

The  MMS  is  required  to  assure  that 
fair  market  value  is  received  for  all  OCS 
lands  leased  and  rights  conveyed. 
Although  we  are  proposing  to  change 
the  minimum  bid  and  rental 
requirements,  all  bids  received  in  Sale 
186  will  undergo  an  extensive 
evaluation  to  determine  if  they 
represent  fair  market  value.  Thus, 
regardless  of  the  minimimi  bid  level,  the 
high  bid  received  for  any  block  must 
satisfy  the  bid  adequacy  criteria 
established  by  the  MMS  for  a  lease  to  be 
awarded.  Note  that  this  change  in  terms 
is  intended  to  apply  only  to  Sale  186 
and  does  not  necessarily  represent  a 
general  policy  change  for  future  Alaska 
or  other  OCS  lease  sales.  In  accordance 
with  the  5- Year  OCS  Oil  and  Gas 
Leasing  Program  for  2002-2007, 
minimum  bids  and  rental  rates  are 
considered  on  a  sale-by-sale  basis. 

Johnnie  Burton, 

Director,  Minerals  Management  Service. 
[FR  Doc.  03-18139  Filed  7-16-03;  8:45  am] 
BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Notice  of  Availability  of  the  Proposed 
Notice  of  Sale  for  Outer  Continental 
Shelf  (OCS)  Oil  and  Gas  Lease  Sale 
189  in  the  Eastern  Gulf  of  Mexico 
(GOM) 

AGENCY:  Minerals  Management  Service, 
Interior. 
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action:  Notice  of  availability  of  the 
proposed  notice  of  sale  for  proposed 
sale  189. 

summary:  The  MMS  announces  the 
availability  of  the  proposed  Notice  of 
Sale  for  proposed  Sale  189  in  the 
Eastern  GOM  OCS.  This  Notice  is 
pubUshed  pursuant  to  30  CFR  256.29(c) 
as  a  matter  of  information  to  the  public.^ 
With  regard  to  oil  and  gas  leasing  on  the 
OCS,  the  Secretary  of  the  hiterior, 
pursuant  to  section  19  of  the  OCS  Lands 
Act,  provides  the  affected  States  the 
opportunity  to  review  the  proposed 
Notice.  The  proposed  Notice  sets  forth 
the  proposed  terms  and  conditions  of 
the  sale,  including  minimum  bids, 
royalty  rates,  and  rentals. 
DATES:  Conunents  on  the  size,  timing,  or 
location  of  proposed  Sale  189  are  due 
from  the  affected  States  within  60  days 
following  their  receipt  of  the  proposed 
Notice.  The  final  Notice  of  Sale  will  be 
published  in  the  Federal  Register  at 
least  30  days  prior  to  the  date  of  bid 
opening.  Bid  opening  is  currently 
scheduled  for  December  10,  2003. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  Notice  of  Sale  for  Sale  189  and 
a  "Proposed  Sale  Notice  Package" 
containing  information  essential  to 
potential  bidders  may  be  obtained  from 
the  Public  Information  Unit,  Gulf  of 
Mexico  Region,  Minerals  Management 
Service,  1201  Elmwood  Park  Boulevard, 
New  Orleans,  Louisiana  70123-2394. 
Telephone:  (504)  736-2519. 

Dated:  June  26,  2003. 
R.M.  "Johnnie"  Burton, 

Director,  Minerals  Management  Service. 
[FR  Doc.  03-18138  Filed  7-16-03;  8:45  am] 
3ILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Western 
Gulf  of  Mexico  <GOM)  Oil  and  Gas 
Lease  Sale  187 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Final  notice  of  sale  187. 

summary:  On  August  20,  2003.  MMS 
will  open  and  publicly  announce  bids 
received  for  blocks  offered  in  Western 
GOM  Oil  and  Gas  Lease  Sale  187, 
piu-suant  to  the  OCS  Lands  Act  (43 
U.S.C.  1331-1356.  as  amended)  and  the 
regvdations  issued  thereunder  (30  CFR 
part  256). 

The  Final  Notice  of  Sale  187  Package 
(FNOS  187  Package)  contains 
information  essential  to  bidders,  and 
bidders  are  charged  with  the  knowledge 


of  the  documents  contained  in  the 
Package. 

DATES:  Public  bid  reading  will  begin  at 
9  a.m.,  Wednesday,  August  20,  2003,  in 
Grand  Balhoom  C  (5th  floor)  at  the 
Sheraton  New  Orleans  Hotel,  500  Canal 
Street,  New  Orleans,  Louisiana.  All 
times  referred  to  in  this  document  are 
local  New  Orleans  times,  unless 
otherwise  specified. 

ADDRESSES:  Bidders  can  obtahi  a  FNOS 
187  Package  containing  this  Notice  of 
Sale  and  several  supporting  and 
essential  documents  referenced  herein 
from  the  MMS  Gulf  of  Mexico  Region 
Public  Information  Unit,  1201  Elmwood 
Park  Boulevard,  New  Orleans.  Louisiana 
70123-2394,  (504)  736-2519  or  (800) 
200-GULF. 

Filing  of  Bids:  Bidders  must  submit 
sealed  bids  to  the  Regional  Director 
(RD),  MMS  Gulf  of  Mexico  Region,  1201 
Elmwood  Park  Boulevard,  New  Orleans, 
Louisiana  70123-2394,  between  8  a.m. 
and  4  p.m.  on  normal  working  days,  and 
from  8  a.m.  to  the  Bid  Submission 
Deadline  of  10  a.m.  on  Tuesday,  August 
19,  2003.  If  bids  are  mailed,  please 
address  the  envelop  containing  all  of  the 
sealed  bids  as  follows: 
Attention:  Mr.  John  L.  Rodi,  MMS  Gulf 

of  Mexico  Region,  Contains  Sealed 

Bids  for  Sale  187. 

If  the  RD  receives  bids  later  than  the 
time  and  date  specified  above,  he  will 
return  those  bids  imopened  to  bidders. 
Bidders  may  not  modify  or  withdraw 
their  bids  unless  the  RD  receives  a 
written  modification  or  written 
withdrawal  request  prior  to  10  a.m.  on 
Tuesday,  August  19,  2003.  Should  an 
unexpected  event  such  as  flooding  or 
travel  restrictions  be  sisgnificantly 
disruptive  to  bid  submission,  the  MMS 
Gulf  of  Mexico  Region  may  extend  the 
Bid  Submission  Deadline.  Bidders  may 
call  (504)  736-0557  for  information 
about  the  possible  extension  of  the  Bid 
Submission  Deadline  due  to  such  an 
event. 

Areas  Offererd  for  Leasing:  The  MMS 
is  offering  for  leasing  ail  blocks  and 
partial  blocks  listed  in  the  document 
"Blocks  Available  for  Leasing  in 
Western  GOM  Oil  and  Gas  Lease  Sale 
187"  included  in  thee  FNOS  187 
Package.  All  of  these  blocks  are  shown 
on  the  following  Leasing  Maps  and 
Official  Protraction  Diagrams  (which 
may  be  purchased  from  the  MMS  Gulf 
of  Mexico  Region  Publico  Information 
Unit): 

Outer  Continental  Shelf  Leasing 
Maps — Texas  Map  Numbers  1  through 
8 

(These  16  maps  sell  for  $2.00  each) 


TXl     South  Padre  Island  Area  trevised 

November  1,  2000) 
TXlA    South  Padre  Island  Area,  East 

Addition  (revised  November  1 .  2000) 
TX2     North  Padre  Island  Area  (revised 

November  1 ,  2000) 
TX2A    North  Padre  Island  Area,  East 

Addition  (revised  November  1,  2000) 
TX3    Mustang  Island  Area  (revised 

November  1,  2000) 
TX3A    Mustang  Island  Area.  East 

Addition  (revised.  September  3,  2002) 
TX4    Matagorda  Island  Area  (revised 

November  1.  2000) 
TX5     Brazos  Area  (revised  November  1, 

2000) 
TX5B    Brazos  Area,  South  Addition 

(revised  November  1,  2000) 
TX6    Galveston  Area  (revised 

November  1.  2000) 
TX6A    Galveston  Area,  South  Addition 

(revised  November  1,  2000) 
TX7    High  Island  Area  (revised 

November  1,  2000) 
TX7A    High  Island  Area,  East  Addition 

(revised  November  1,  2000) 
TX7B    High  Island  Area,  South 

Addition  (revised  November  1,  2000) 
TX7C    High  Island  Area,  East  Addition, 

South  Extension  (revised  November  1 , 

2000) 
TX8     Sabine  Pass  Area  (revised 

November  1,  2000) 

Outer  Continental  Shelf  Official 
Protraction  Diagrams 

(These  7  diagrams  sell  for  $2.00  each) 
NG14-03    Corpus  Christi  (revised 

November  1,  2000) 
NG14-06    Port  Isabel  (revised 

November  1,  2000) 
NG15-01     East  Breaks  (revised 

November  1,  2000) 
NG15-02    Garden  Banks  (revised 

November  1,  2000) 
NG15-04     Alaminos  Canyon  (revised 

November  1,  2000) 
NG15-05    Keathley  Canyon  (revised 

November  1,  2000) 
NG15-08    Sigsbee  Escarpment  (revised 

November  1,  2000) 

Please  Note:  A  CD-ROM  (in  ARC7INF0 
and  Acrobat  (.pdf)  format)  containing  all  of 
the  GOM  Leasing  Maps  and  Official 
Protraction  Diagrams,  except  for  those  not  yet 
converted  to  digital  format,  is  available  from 
the  MMS  Gulf  of  Mexico  Region  Public 
Information  Unit  for  a  price  of  $15.00.  For 
the  current  status  of  all  Western  GOM 
Leasing  Maps  and  Official  Protraction 
Diagrams,  please  refer  to  66  FR  28002 
(published  May  21,  2001)  and  67  FR  60701 
(published  September  26,  2002).  In  addition, 
Supplemental  Official  OCS  Block  Diagrams 
(SOBDs)  for  these  blocks  are  available  for 
blocks  which  contain  the  "U.S.  200  Nautical 
Mile  Limit"  line  and  the  "U.S. -Mexico 
Maritime  Boundary"  line.  These  SOBDs  are 
also  available  from  the  MMS  Gulf  of  Mexico 
Region  Public  Information  Unit.  For 
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additional  information,  please  call  Mr. 
Charles  Hill  (504)  736-2795. 

Ail  blocks  are  shown  on  these  Leasing 
Maps  and  Official  Protraction  Diagrams. 
The  available  Federal  acreage  of  all 
whole  and  partial  blocks  in  this  sale  is 
shown  in  the  document  "List  of  Blocks 
Available  for  Leasing  in  Sale  187" 
included  in  the  FNOS  187  Package. 
Some  of  these  blocks  may  be  partially 
leased  or  deferred,  or  transected  by 
administrative  lines  such  as  the  Federal/ 
State  jurisdictional  line,  or  partially 
included  in  the  Flower  Garden  Banks 
National  Marine  Sanctuary  (in 
accordance  with  the  President's  June 
1998  withdrawal  directive,  portions  of 
blocks  lying  within  National  Marine 
Sanctuaries  are  no  longer  available  for 
leasing).  Information  on  the  unleased 
portions  of  such  blocks  is  also  foimd  in 
the  document  "Western  Gulf  of  Mexico 
Lease  Sale  187 — Unleased  Split  Blocks 
and  Available  Unleased  Acreage  of 
Blocks  with  Aliquots  and  Irregular 
Portions  Under  Lease  or  Deferred," 
included  in  the  FNOS  187  Package. 

Areas  Not  Available  for  Leasing:  The 
following  whole  and  partial  blocks  are 
not  offered  for  lease  in  this  sale: 

Currently  unleased  whole  blocks  and 
portions  of  blocks  which  lie  within  the 
boimdaries  of  the  Flower  Garden  Banks 
National  Marine  Sanctuary  at  the  East 
and  West  Flower  Garden  Banks  and 
Stetson  Bank  (the  following  list  includes 
all  blocks  affected  by  the  Sanctuary 
boundaries): 

High  Island,  East  Addition,  South 
Extension  (Area  TX7C) 

Whole  Blocks:  A-375,  A-398. 

Portions  of  Blocks:  A-366,  A-367,  A- 
374,  A-383,  A-384,  A-385,  A-388,  A- 
389,  A-397,  A-399,  A-401. 

High  Island,  South  Addition  (Area 
TX7B) 

Portions  of  Blocks:  A-502,  A-513. 

Garden  Banks  (Area  NG15-02) 

Portions  of  Blocks:  134,  135. 

Blocks  located  off  Corpus  Christi 
which  have  been  identified  by  the  Navy 
as  needed  for  testing  equipment  and 
training  mine  warfare  personnel: 

Mustang  Island  (Area  TX3) 

Whole  Blocks:  793,  799,  816. 

Whole  blocks  and  portions  of  blocks 
which  lie  within  the  1.4  nautical  mile 
buffer  zone  north  of  the  continental 
shelf  boundary  between  the  United 
States  and  Mexico: 

Keathley  Canyon  (Area  NG15-05) 

Portions  of  Blocks:  978  through  980. 


Sigsbee  Escarpment  (Area  NG15-08) 

Whole  Blocks:  11,  57, 103, 148, 149, 

194,  239,  284,  331  through  341. 
Portions  of  Blocks:  12  through  14,  58 

through  60, 104  through  106, 150, 151. 

195,  196,  240,  241,  285  through  298,  342 
through  349. 

Whole  blocks  and  portions  of  blocks 
deferred  from  this  sale  are  shown  on  the 
map  "Stipulations  and  Deferred  Blocks, 
Sale  187,  Final." 

Statutes  and  Regulations:  Each  lease 
issued  in  this  sale  is  subject  to  the  OCS 
Lands  Act  of  August  7, 1953,  67  Stat. 
462;  43  U.S.C.  1331  et  seq.,  as  amended 
(92  Stat.  629),  hereinafter  called  "the 
Act";  all  regulations  issued  pursuant  to 
the  Act  and  in  existence  upon  the 
Effective  Date  of  this  lease;  all 
regulations  issued  pursuant  to  the 
statute  in  the  future  which  provide  for 
the  prevention  of  waste  and 
conservation  of  the  natural  resources  of 
the  OCS  and  the  protection  of 
correlative  rights  therein;  and  all  other 
applicable  statutes  and  regulations. 

Lease  Terms  and  Conditions:  Initial 
period,  extensions  of  initial  period, 
minimum  bonus  bid  amount,  rental 
rates,  royalty  rates,  minimimi  royalty, 
and  royalty  suspension  areas  are  shown 
on  the  map  "Lease  Terms  and  Economic 
Conditions,  Sale  187,  Final"  for  leases 
resulting  from  this  sale: 

Initial  Period:  5  years  for  blocks  in 
water  depths  of  less  than  400  meters;  8 
years  for  blocks  in  water  depths  of  400 
to  799  meters;  and  10  years  for  blocks 
in  water  depths  of  800  meters  or  deeper; 

Extensions  of  Initial  Period: 
Extensions  may  be  granted  for  eligible 
leases  on  blocks  in  water  depths  less 
than  400  meters  as  specified  in  Notice 
To  Lessees  and  Operators  2000-G22, 
effective  December  22,  2000; 

Minimum  Bonus  Bid  Amount:  A 
bonus  bid  amount  of  $25  per  acre  or 
fraction  thereof  for  blocks  in  water 
depths  of  less  than  800  meters  and  a 
bonus  bid  amount  of  $37.50  per  acre  or 
fraction  thereof  for  blocks  in  water 
depths  of  800  meters  or  deeper; 

Rental  Rates:  $5  per  acre  or  fraction 
thereof  for  blocks  in  water  depths  of  less 
than  200  meters  and  $7.50  per  acre  or 
fraction  thereof  for  blocks  in  water 
depths  of  200  meters  or  deeper,  to  be 
paid  on  or  before  the  first  day  of  each 
lease  year  until  a  discovery  in  paying 
quantities  of  oil  or  gas,  then  at  the 
expiration  of  each  lease  year  imtil  the 
start  of  royalty-bearing  production; 

Royalty  Rates:  16  %  percent  royalty 
rate  for  blocks  in  water  depths  of  less 
than  400  meters  and  a  12  Vz  percent 
royalty  rate  for  blocks  in  water  depths 
of  400  meters  or  deeper,  except  during 
periods  of  royalty  suspension,  to  be  paid 


monthly  on  the  last  day  of  the  month 
next  following  the  month  during  which 
the  production  is  obtained; 

Minimum  Royalty:  After  the  start  of 
royalty-bearing  production:  $5  per  acre 
or  fraction  thereof  per  year  for  blocks  in 
water  depths  of  less  than  200  meters 
and  $7.50  per  acre  or  fraction  thereof 
per  year  for  blocks  in  water  depths  of 
200  meters  or  deeper,  to  be  paid  at  the 
expiration  of  each  lease  year  with  credit 
applied  for  actual  royalty  paid  during 
the  lease  year.  If  actual  royalty  paid 
exceeds  the  minimum  royalty 
requirement,  then  no  minimum  royalty 
payment  is  due; 

Royalty  Suspension  Areas:  Royalty 
suspension,  subject  to  gas  price 
thresholds,  will  apply  to  blocks  in  water 
depths  less  than  200  meters  where  new 
deep  gas  (15,000  feet  or  greater  subsea) 
is  drilled  and  commences  production 
within  5  years  from  lease  issuance,  and, 
subject  to  both  oil  and  gas  price 
thresholds,  will  apply  in  water  depths 
of  400  meters  or  deeper;  see  the  map 
"Lease  Terms  and  Economic 
Conditions,  Sale  187,  Final"  for  specific 
areas  and  the  "Royalty  Suspension 
provisions.  Sale  187,  Final"  document 
contained  in  the  FNOS  187  Package  for 
specific  details  regarding  royalty 
suspension  eligibility,  applicable  price 
thresholds  and  implementation. 

Stipulations:  The  map  "Stipulations 
and  Deferred  Blocks,  Sale  187,  Final" 
depicts  the  blocks  on  which  one  or  more 
of  five  lease  stipulations  apply:  (1) 
Topographic  Features;  (2)  Military 
Areas;  (3)  Operations  in  the  Naval  Mine 
Warfare  Area;  (4)  Law  of  the  Sea 
Convention  Royalty  Payment;  and  (5) 
Protected  Species.  The  texts  of  the 
stipulations  are  contained  in  the 
document  "Lease  Stipulations  for  Oil 
and  Gas  Lease  Sale  187,  Final"  included 
in  the  FNOS  187  Package. 

Information  to  Lessees:  The  FNOS  187 
package  contains  and  "Information  To 
Lessees"  document  which  provides 
detailed  information  on  certain  specific 
issues  pertaining  to  this  oil  and  gas 
lease  sale. 

Method  of  Bidding:  For  each  block  bid 
upon,  a  bidder  must  submit  a  separate 
signed  bid  in  a  sealed  envelope  labeled 
"Sealed  Bid  for  Oil  and  Gas  Lease  Sale 
187,  not  to  be  opened  until  9  a.m., 
Wednesday,  August  20,  2003."  The  total 
amount  of  the  bid  must  be  in  a  whole 
dollar  amount;  any  cent  amount  above 
the  whole  dollar  will  be  ignored  by  the 
MMS.  Details  of  the  information 
required  on  the  bid(s)  and  the  bid 
envelope(s)  are  specified  in  the 
document  "Bid  Form  and  Envelope" 
contained  in  the  FNOS  187  Package. 

The  MMS  published  a  list  of 
restricted  joint  bidders,  which  applies  to 
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this  sale,  in  the  Federal  Register  at  68 
FR  81  on  April  28,  2003.  Bidders  must 
execute  all  documents  in  conformance 
with  signatory  authorizations  on  file  in 
the  MMS  Gulf  of  Mexico  Region 
Adjudication  Unit.  Partnerships  also 
must  submit  or  have  on  file  a  list  of 
signatories  authorized  to  bind  the 
partnership.  Bidders  submitting  joint 
bids  must  include  on  the  bid  form  the 
proportionate  interest  of  each 
participating  bidder,  in  percentage  using 
a  maximiun  of  five  decimal  places,  e.g., 
33.33333  percent.  The  MMS  may 
require  bidders  to  submit  other 
documents  in  accordance  with  30  CFR 
256.46.  The  MMS  warns  bidders  against 
violation  of  18  U.S.C.  1860  prohibiting 
unlawful  combination  or  intimidation  of 
bidders.  Bidders  are  advised  that  the 
MMS  considers  the  signed  bid  to  be  a 
legally  binding  obligation  on  the  part  of 
the  bidder(s)  to  comply  with  all 
applicable  regulations,  including 
payment  of  the  one-fifth  bonus  bid 
amount  on  all  high  bids.  A  statement  to 
this  effect  must  be  included  on  each  bid 
(see  the  document  "Bid  Form  and 
Envelope"  contained  in  the  FNOS  187 
Package). 

Rounding:  The  following  procedure 
must  be  used  to  calculate  the  minimum 
bonus  bid,  annual  rental,  and  minimum 
royalty  on  blocks  with  fractional 
acreage:  Round  up  to  the  next  whole 
acre  and  multiply  by  the  applicable 
dollar  amount  per  acre  to  determine  the 
correct  minimum  bonus  bid,  aimual 
rental,  or  minimum  royalty. 

Please  Note:  For  the  roinimum  bonus  bid 
only,  if  the  calculation  results  in  a  decimal 
figure,  round  up  to  the  next  whole  dollar 
amount  (see  next  paragraph).  The  minimum 
bonus  bid  calculation,  including  all 
rounding,  is  shown  in  the  document  "List  of 
Blocks  Available  for  Leasing  in  Sale  187" 
including  in  the  FNOS  187  Package. 

Bonus  Bid  Deposit:  Each  bidder 
submitting  an  apparent  high  bid  must 
submit  a  bonus  bid  deposit  to  the  MMS 
equal  to  one-fifth  of  the  bonus  bid 
amount  for  each  such  bid.  Under  the 
authority  granted  by  30  CFR  256.46(b), 
the  MMS  requires  bidders  to  use 
•electronic  funds  transfer  procedures  for 
payment  of  one-fifth  bonus  bid  deposits 
for  Sale  187,  following  the  detailed 
instructions  contained  in  the  document 
"Instructions  for  Making  EFT  Bonus 
Payments"  included  in  the  FNOS  187 
Package.  All  payments  must  be 
electronically  deposited  into  an  interest- 
bearing  account  in  the  U.S.  Treasury 
(account  specified  in  the  EFT 
instructions)  by  1  p.m.  Eastern  Time  the 
day  following  bid  reading.  Such  a 
deposit  does  not  constitute  and  shall  not 
be  construed  as  acceptance  of  any  bid 
on  behalf  of  the  United  States.  If  a  lease 


is  awarded,  however,  MMS  requests  that 
only  one  transaction  be  used  for 
payment  of  the  four-fifths  bonus  bid 
amount  and  the  first  year's  rental. 

Please  Note:  Certain  bid  submitters  (i.e., 
those  that  do  NOT  currently  own  or  operate 
an  OCS  mineral  lease  OR  those  that  have  ever 
defaulted  on  a  one-fifth  bonus  bid  payment 
(EFT  or  otherwise))  are  required  to  guarantee 
(secure)  their  one-fifth  bonus  bid  payment 
prior  to  the  submission  of  bids.  For  those 
who  must  secure  the  EFT  one-fifth  bonus  bid 
payment,  one  of  the  following  options  may 
be  used:  (1)  Provide  a  third-party  guarantee; 
(2)  Amend  Development  Bond  Coverage:-(3) 
Provide  a  Letter  or  Credit;  or  (4)  Provide  a 
lump  sum  payment  in  advance  via  EFT.  The 
EFT  instructions  specify  the  requirements  for 
each  option. 

Withdrawal  of  Blocks:  The  United 
States  reserves  the  right  to  withdraw 
any  block  from  this  sale  prior  to 
issuance- of  a  written  acceptance  of  a  bid 
for  the  block. 

Acceptance,  Rejection  or  Return  of 
Bids:  The  United  States  reserves  the 
right  to  reject  any  and  all  bids.  In  any 
case,  no  bid  will  be  accepted,  and  no 
lease  for  any  block  will  be  awarded  to 
any  bidder,  unless  the  bidder  has 
complied  with  all  requirements  of  this 
Notice,  including  the  documents 
contained  in  the  associated  FNOS  187 
Package  and  applicable  regulations;  the 
bid  is  the  highest  valid  bid;  and  the 
amount  of  the  bid  has  been  determined 
to  be  adequate  by  the  authorized  officer. 
The  Attorney  General  may  also  review 
the  results  of  the  lease  sale  prior  to  the 
acceptance  of  bids  and  issuance  of 
leases.  Any  bid  submitted  which  does 
not  conform  to  the  requirements  of  this 
Notice,  the  OCS  Lands  Act,  as  amended, 
and  other  applicable  regulations  may  be 
returned  to  the  person  submitting  that 
bid  by  the  RD  and  not  considered  for 
acceptance.  To  ensure  that  the 
Govenmient  receives  a  fair  return  for  the 
conveyance  of  lease  rights  for  this  sale, 
high  bids  will  be  evaluated  in 
accordance  with  MSS  bid  adequacy 
procedures.  A  copy  of  the  current 
procedures,  "Modifications  to  the  Bid 
Adequacy  Procedures"  (64  FR  37560  of 
July  12, 1999),  can  be  obtained  from  the 
MMS  Gulf  of  Mexico  Region  Public 
Information  Unit  via  the  Internet. 

Successful  Bidders:  As  required  by 
the  MMS,  each  company  that  has  been 
awarded  a  lease  must  execute  all  copies 
of  the  lease  (Form  MMS-2005  (March 
1986)  as  amended),  pay  by  EFT  the 
balance  of  the  bonus  bid  amount  and 
the  first  year's  rental  for  each  lease 
issued  in  accordance  with  the 
requirements  of  30  CFR  218.155,  and 
satisfy  the  bonding  requirements  of  30 
CFR  256,  Subpart  I,  as  amended.  Each 
bidder  in  a  successful  high  bid  must 


have  on  file  in  the  MMS  Gulf  of  Mexico 
Region  Adjudication  Unit  a  currently 
valid  certification  (Debarment 
Certification  Form)  certifying  that  the 
bidder  is  not  excluded  from 
participation  in  primary  covered 
transactions  under  Federal 
nonprocurement  programs  and 
activities.  A  certification  previously 
provided  to  that  office  remains  currently 
valid  until  new  or  revised  information 
applicable  to  that  certification  becomes 
available.  In  the  event  of  new  or  revised 
applicable  information,  the  MMS  will 
require  a  subsequent  certification  before 
lease  issuance  can  occur. 

Persons  submitting  such  certifications 
should  review  the  requirements  of  43 
CFR,  Part  12,  Subpart  D.  A  copy  of  the 
Debarment  Certification  Form  is 
contained  in  the  FNOS  187  Package. 

Affirmative  Action:  The  MMS 
requests  that,  prior  to  bidding.  Equal 
Opportunity  Affirmative  Action 
Representation  Form  MMS  2032  (June 
1985)  and  Equal  Opportunity 
Compliance  Report  Certification  Form 
MMS  2033  (June  1985)  be  on  file  in  the 
Gulf  of  Mexico  Region  Adjudication 
Unit.  This  certification  is  required  by  41 
CFR  60  and  Executive  Order  No.  11246 
of  September  24,  1965,  as  amended  by 
Executive  Order  No.  11375  of  October 
13,  1967.  In  any  event,  prior  to  the 
execution' of  any  lease  contract,  both 
forms  are  required  to  be  on  file  in  the 
MMS  Gulf  of  Mexico  Region 
Adjudication  Unit. 

Geophysical  Data  and  Information 
Statement:  Pursuant  to  30  CFR  251.12, 
the  MMS  has  a  right  to  access 
geophysical  data  and  information 
collected  imder  a  permit  in  the  OCS. 
Each  bidder  submitting  a  bid  on  a  block 
in  Sale  187,  or  participating  as  a  joint 
bidder  in  such  a  bid,  must  submit  a 
Geophysical  Data  and  Information 
Statement  identifying  any  processed  or 
reprocessed  pre-  and  post-stack  depth 
migrated  geophysical  data  and 
information  in  its  possession  or  control 
and  used  in  the  evaluation  of  that  block. 
The  existence,  extent  (i.e.,  number  of 
line  miles  for  20  or  number  of  blocks  for 
3D)  and  type  of  such  data  and 
information  must  be  clearly  identified. 
The  statement  must  include  the  name 
and  phone  number  of  a  contact  person, 
and  an  alternate,  knowledgeable  about 
the  depth  data  sets  (that  were  processed 
or  reprocessed  to  correct  for  depth)  used 
in  evaluating  the  block.  In  the  event 
such  data  and  information  includes  data 
sets  from  different  timeframes,  you 
should  identify  only  the  most  recent 
data  set  used  for  block  evaluations.  The 
statement  must  dso  identify  each  block 
upon  which  a  bidder  participated  in  a 
bid  but  for  which  it  does  not  possess  or 
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control  such  depth  data  and 
information. 

Each  bidder  must  submit  a  separate 
Geophysical  Data  and  Information 
Statement  in  a  sealed  envelope.  The 
envelope  should  be  labeled 
"Geophysical  Data  and  Information 
Statement  for  Oil  and  Gas  Lease  Sale 
187"  and  the  bidder's  name  and 
qualiHcation  number  must  be  clearly 
identiBed  on  the  outside  of  the 
envelope.  This  statement  must  be,    ^ 
submitted  to  the  MMS  at  the  Gulf  of 
Mexico  Regional  Office,  Attention: 
Resource  Evaluation  (1201  Elmwood 
Park  Boulevard,  New  Orleans,  Louisiana 
70123-2394)  by  10  a.m.  on  Tuesday, 
August  19,  2003.  The  statement  may  be 
submitted  in  conjunction  with  the  bids 
or  separately.  Do  not  include  this 
statement  in  the  same  envelope 
containing  a  bid.  These  statements  will 
not  be  opened  until  after  the  public  bid 
reading  at  Lease  Sale  187  and  will  be 
kept  confidential.  An  Example  of 
Preferred  Format  for  the  Geophysical 
Data  and  Information  Statement  is 
included  in  the  FNOS  187  Package. 

Please  refer  to  NTL  No.  2003-G05  for 
more  detail  concerning  submission  of 
the  Geophysical  Data  and  Information 
Statement,  making  the  data  available  to 
the  MMS  following  the  lease  sale, 
preferred  format,  reimbursement  for 
costs,  and  confidentiality. 

Dated:  July  2,  2003. 
k.M.  "Johnnie"  Burton, 

Director,  Minerals  Management  Service. 
[FR  Doc.  03-18140  Filed  7-16-03;  8:45  am] 

BILUNG  CODE  4310-MR-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Water  Act 

Notice  is  hereby  given  that  on  July  1 , 
2003,  a  proposed  Consent  Decree  in 
United  States,  et  al.  v.  Billabong  II ANS, 
Civil  No.  2:03-2157-18,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  South  Carolina, 
Charleston  Division. 

In  this  action  the  United  States  and 
the  State  of  South  Carolina  sought 
natural  resource  damages  for  injuries  to 
natural  resources  arising  from  a  spill  of 
fuel  oil  from  the  Motor  Vessel  STAR 
EWIVA  into  the  Atlantic  Ocean  off  of 
the  coast  of  South  Carolina  on  or  about 
January  14,  1999.  The  defendant  is 
Billabong  II  ANS,  the  owner  of  the 
Motor  Vessel  STAR  EWTVA. 

Under  the  terms  of  the  proposed 
settlement,  the  Settlor  will  pay  $95,207 
to  the  United  states  and  $28,847  to  the 
State  of  South  Carolina  as 


reimbursement  for  damage  assessment 
costs  and  will  pay  $1,875,946  into  an 
account  established  within  the 
Department  of  the  Interior's  Natural 
Resource  Damage  Assessment  and 
Restoration  Account.  The  funds  paid 
into  the  Restoration  Account  will  be 
held  in  that  account  to  pay  costs  to  be 
incurred  by  the  United  States  and  the 
State  of  South  Carolina  for  restoring, 
rehabilitating,  replacing,  or  acquiring 
the  equivalent  of  the  natural  resources 
injured  by  the  spill. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States,  et  al. 
V.  Billabong  II  ANS,  D.J.  Ref.  90-5-1-1- 
07114. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Joseph  P.  Griffith,  Jr., 
Assistant  U.S.  Attorney,  PO  Box  978. 
151  Meeting  Street,  Suite  200, 
Charleston,  SC  29402.  During  the  public 
comment  period,  the  Consent  Decree 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  616-6584,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $4.50  (18  pages  at  25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Ellen  Mahan, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

(FR  Doc.  03-18050  Filed  7-16-03;  8:45  ami 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  July  2, 
2003,  a  proposed  Consent  Decree  in 
United  States  v.  Eagle  Construction  Inc., 
Civil  Action  No.  03-620,  was  lodged  " 
with  the  United  States  District  Court  for 
the  District  of  Delaware. 


In  this  action  the  United  States  sought 
recovery  under  Section  107  of  the 
Comprehensive  Envfronmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607,  of 
response  costs  incurred  by  the  United 
States  with  respect  to  the  release  of 
hazardous  substances  at  the  East  7th 
Street  Drum  Site  in  Wilmington,  New 
Castle  County,  Delaware.  The  Consent 
Decree  requires  Settling  Defendant  Eagle 
Construction  to  pay  $10,000  to  the 
United  States,  based  on  Eagle's  limited 
ability  to  pay.  In  addition,  Eagle  agrees 
to  take  steps  to  sell  the  parcel  of  land 
that  comprises  the  Site  and  to  pay  to  the 
United  States  the  net  proceeds  of  such 
sale. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Eagle  Construction,  Inc.,  D.J.  Ref.  No. 
90-11-3-07185/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  District  of  Delaware,  Chase 
Manhattan  Centre,  1201  Market  Street. 
Suite  1100,  Wihnington,  DE  19801,  and 
at  U.S.  Environmental  Protection 
Agency  Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  During  the 
public  comment  period,  the  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  PO 
Box  7611,  U.S.  Department  of  Justice, 
Washmgton,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  {tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $8.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  U.S.  Treasury. 

Robert  0.  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-18051  Filed  7-16-03;  8:45  am] 

BILLING  CODE  4410-1S-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980,  as  Amended 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  the  action  entitled 
United  States  v.  Hathaway-Braley  Wharf 
Co.,  Civil  Action  No.  03  CV  11259WGY 
(D.  Mass.),  was  lodged  on  July  2,  2003. 
with  the  United  States  District  Court  for 
the  District  of  Massachusetts.  The 
proposed  Consent  Decree  resolves 
claims  of  the  United  States,  imder 
Sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  {"CERCLA"),  42  U.S.C.  9606  and 
9607(a),  against  Hathaway-Braley  Wharf 
Company,  Inc.  ("Hathaway-Braley")  in 
connection  with  the  Atlas  Tack 
Corporation  Superfund  Site  ("Site") 
located  in  Fairhaven,  Massachusetts. 
The  Consent  Decree  will  also  resolve 
claims  of  the  Commonwealth  of 
Massachusetts  ("Commonwealth")  in 
connection  with  the  Site  imder  section 
107(a)  of  CERCLA  and  section  5(a)  of 
the  Massachusetts  Oil  and  Hazardous 
Material  Release  Prevention  and 
Response  Act,  M.G.L.  c.  2lE. 

Under  the  proposed  Consent  Decree, 
Hathaway-Braley  will  make  a  payment 
of  $501,575  to  the  United  States  to 
reimburse  the  United  States  for  its  past 
and  future  response  costs  incurred  in 
connection  with  the  Site  and  $51,125  to 
the  Commonwealth  to  reimbiuse  the 
Commonwealth  for  its  past  and  futiu-e 
response  costs  inciured  in  connection 
with  the  Site.  In  addition,  Hathaway- 
Braley  has  agreed  to  record  an 
Environmental  Restriction  and 
Easement  ("ERE")  with  respect  to  the 
two  parcels  of  property,  totaling  about 
6.2  acres  (the  "Property"),  owned  by 
Hathaway-Braley  at  the  Site.  The  ERE 
will  impose  certain  restrictions  on  the 
use  of  a  portion  of  the  Property  and  will 
also  provide  certain  access  rights  with 
respect  to  the  Property. 

With  respect  to  natiural  resoiu-ce 
damages,  Hathaway-Braley  has  agreed  to 
pay  $4,990  to  the  United  States 
Department  of  the  Interior  and  $510  to 
the  National  Oceanic  and  Atmospheric 
Administration  in  order  to  reimburse 
them  for  damage  assessment  costs.  In 
addition,  Hathaway-Braley  has  agreed  to 
place  a  Conservation  Easement  and 
Restriction  on  the  Property  that  will 
require  the  Property  to  be  kept  in  its 
natural  state  in  perpetuity. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  pubhcation  comments 


relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resoiu-ces 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Hathaway-Bralev  Wharf  Co.,  Civil 
Action  No.  03  CV  11259  (D.  Mass.),  DOJ 
No.  90-11-3-06890/1.  A  copy  of  the 
comments  should  also  be  sent  to  Donald 
G.  Frankel,  Trial  Attorney, 
Envirorunental  Enforcement  Section, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
One  Gateway  Center,  Suite  616, 
Nevrton,  Massachusetts  02458. 

The  proposed  Consent  Decree  may  be 
examined  at  EPA  Region  1,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023  (contact  Ronald  Gonzalez  at 
(617)  918-1786),  and  at  the  Office  of  the 
United  States  Attorney  for  the  District  of 
Massachusetts,  1  Courthouse  Way, 
Boston,  Massachusetts  02210  (contact 
Bunker  Henderson  at  (617)  748-3272). 
During  the  public  comment  period,  the 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  PO 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611  or  by 
faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  (tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097,  plione 
confirmation  number  (202)  514-1547, 
referencing  United  States  v.  Hathaway- 
Braley  Wharf  Co..  Civil  Action  No.  03 
CV  11259WGY  (D.  Mass.),  DOJ  No.  90- 
11-3-06890/1.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$24  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasiuy. 

Ronald  G.  Gluck, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-18052  Filed  7-16-03;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  and 
State  of  California  v.  Oil  &■  Solvent 
Process  Company,  Chemical  Waste 
Management,  Inc.,  Fairchild  Holding 
Corporation,  and  R.H.  Peterson 
Company.,  Consolidated  Cases  CV  98- 
0760,  CV  97-8230,  CV  96-6634  TJH  was 


lodged  on  July  3,  2003,  with  the  United 
States  District  Court  for  Central  District 
of  California.  The  proposed  Consent 
Decree  would  resolve  claims  against 
Fairchild  Holding  Corporation  luider 
sections  106  &  107  of  die 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980.  42  U.S.C.  9606  &  9607,  as 
amended,  for  response  costs  incurred  by 
the  Environmental  Protection  Agency  in 
coimection  with  the  release  of 
hazardous  substances  at  the  San  Gabriel 
Valley  Superfund  Sites,  Suburban 
Operable  Unit  ("Site")  in  Los  Angeles, 
California.  Under  the  proposed  Consent 
Decree,  the  Settling  Defendant  will  pay 
$750,000,  of  which  $37,500  will  be  paid 
to  the  State  of  California  and  $712,500 
will  be  paid  to  the  Hazardous 
Substances  Superfund  to  reimburse  the 
United  States  for  response  costs 
inciured  and  to  be  incurred  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistarrt  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  PO  Box  7611,  Washington, 
DC  20044-7611,  and  should  refer  to 
United  States  and  State  of  California  v. 
Oil  &■  Solvent  Process  Company, 
Chemical  Waste  Management,  Inc., 
Fairchild  Holding  Corporation,  and  R.H. 
Peterson  Company.,  Consolidated  Cases: 
CV  98-0760,  CV  97-8230,  CV  96-6634 
TJH,  DOJ  Ref.  #  90-11-3-1691. 

The  Consent  Decree  may  be  examined 
at  the  Region  9  Office  of  the 
Envfronmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105  and  the  United  States  Attorney's 
Office  for  the  Central  District  of 
California,  Federal  Building,  300  North 
Los  Angeles  Street,  Los  Angeles, 
California  90012  c/o  Assistant  United 
States  Attorney  Suzette  Clover.  A  copy 
of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  Post  Office  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611  or  by  faxing  or  e- 
mailing  a  request  to  Tonia  Fleetwood 
[tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
niunber  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$12.00  (25  cents  per  page  reproduction 
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costs),  payable  to  the  United  States 
Treasury. 

W.  Beniamin  Fisherow, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-18048  Filed  7-16-03;  8:45  am) 
aiUJNG  CODE  4410-1S-4H 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
Policy,  28  U.S.C.  50.7,  notice  is  hereby 
given  that  on  June  26,  2003.  a  proposed 
Consent  Decree  in  United  States  v.  Tifa 
Realty,  Inc.  and  Tifa  Ltd.,  Civil  Action 
Nd.  03-3056  (JCL)  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  New  Jersey. 

In  this  action  the  United  States,  on 
behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA"),  sought  cost  recovery  with 
respect  to  the  Asbestos  Dump 
Superfund  Site,  located  in  Long  Hill 
Township,  Morris  County.  New  Jersey 
("the  Site"),  under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ( "CERCLA")  against 
Tifa  Realty,  Inc.  and  Tifa  Ltd.  ('Tifa"). 
Under  the  terms  of  the  proposed 
settlement,  Tifa  will  pay  approximately 
$965,000  to  reimburse  the  United  States 
for  costs  incurred  by  EPA  at  the  Site. 
This  settlement  amount  is  based  on 
Tifa's  hmited  ability  to  pay  the  full 
amount  of  EPA 's  unreimbursed 
response  costs.  The  proposed  settlement 
also  provides  for  payment  of  $1  million 
by  the  United  States,  on  behalf  of  the 
United  States  Navy  and  the  Army  Corps 
of  Engineers,  to  satisfy  a  claim  for 
contribution  under  CERCLA  by  Tifa. 
This  settlement  amount  of  behalf  of  the 
Navy  and  Corps  will  also  partially 
reimburse  EPA's  response  costs 
incurred  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice.  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Tifa  Realty,  Inc.  and  Tifa  Ltd., 
D.J.  Ref.  90-11-3-07175. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  970  Broad  Street,  7th  Floor, 
Newark.  New  Jersey  07102,  and  at  U.S. 


EPA  Region  11.  290  Broadway,  17th 
Floor.  New  York,  New  York  10007- 
1866.  During  the  public  comment 
period,  the  Consent  Decree,  may  also  be 
examined  on  the  following  Department 
of  Justice  website,  http:// 
www.usdol.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
ltonia.fIeetwood@usdoj.gov),  fax  number 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$8.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Dili s  ion. 

(FR  Doc.  03-18053  Filed  7-16-03;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  V.  Tuckahoe  Turf  Farms, 
Inc.  and  Tuckahoe  Land  Investment  Co.. 
Civ.  No.  03-157-PS  (D.  Maine),  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  Maine  on  June 
26,  2003.  This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  of  America  against 
Tuckahoe  Turf  Farms,  Inc.  and 
Tuckahoe  Land  Investment  Co.. 
pursuant  to  subsections  309(b)  and  (d) 
of  the  Clean  Water  Act,  33  U.S.C. 
1319(b),  (d),  to  obtain  injunctive  relief 
and  impose  civil  penalties  against  the 
Defendants  for  unlawfully  discharging 
dredged  or  fill  materials  into  waters  of 
the  United  States  at  two  sites  located  in 
Berwick.  York  County,  Maine. 

The  proposed  Consent  Decree 
requires  the  Defendants  to  pay  a  civil 
penalty  for  their  unauthorized 
discharges  into  waters  of  the  United 
States.  The  proposed  Consent  Decree 
further  requires  the  Defendants  to 
develop  and  complete  a  wetland 
restoration  project  to  restore  and  replace 
ecological  functions  and  values  lost  as 
a  result  of  their  allegedly  unlawful 
discharge  activities.  In  addition,  the 
Defendants  have  agreed  to  establish  and 
maintain  a  supplemental  environmental 
project  ("SEP"),  which  consists  of  a 
conservation  easement  to  preserve 


wetland  and  upland  buffer  habitat  in 
and  around  the  vicinity  of  the  sites. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Attention:  Joshua  M.  Levin.  PO  Box 
23986.  Washington.  DC  20026-3986. 
Please  refer  to  the  matter  of  United 
States  V.  Tuckahoe  Turf  Farms,  Inc.,  DJ 
Reference  No.  90-5-1-1-16745. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Court  for  the  District  of 
Maine.  156  Federal  Street.  Portland, 
Maine  04101.  In  addition,  the  proposed 
Consent  Decree  may  be  viewed  on  the 
World  Wide  Web  at  http:// 
www.usdoj.gov/enrd/enrd-home.html. 
Scott  A.  Schachter. 

Assistant  Section  Chief  Environmental 
Defense  Section,  Environment  and  Natural 
Resources  Division. 

[FR  Doc.  03-18049  Filed  7-16-03;  8:45  am] 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review:  Extension  of 
a  currently  approved  collection. 
Manufacturers  of  Ammunition,  Records 
and  Supporting  Data  of  Ammunition 
Manufactured  and  Disposed  of. 

The  Department  of  Justice  (DOJ), 
Bureau  of  Alcohol,  Tobacco.  Firearms 
and  Explosives  (ATF)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  68.  Number  75,  page  19226  on 
April  18.  2003.  allowing  for  a  60-day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  August  18.  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 
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Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
InfcMination  and  Regulatory  Affairs, 
Attention  Department  of  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be      •  ■ 
submitted  to  OMB  via  facsimile  to 
(2021-395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessar>' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  informatiori, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu"den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information  Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Manufactiuers  of  Ammunition,  Records 
and  Supporting  Data  of  Ammimition 
Manufactured  and  Disposed  of. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  REC 
5000/2.  Bureau  of  Alcohol,  Tobacco, 
Firearms  and  Explosives. 

(4)  Affected  public  who  will  be  asked 
or  ivquired  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Other:  none.  Abstract:  These 
records  are  used  by  ATF  in  criminal 
investigations  and  compliance 
inspections  in  fulfilling  the  Bureau's 
mission  to  enforce  the  Gun  Control  Law. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  50 


respondents,  who  will  take  15  minutes 
per  line  entry  and  that  26  entries  will  be 
made  per  year. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  An  estimated  325  hours  of 
public  burden  is  associated  with  this 
collection. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  July  2,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  United  States 
Department  of  Justice. 

[FR  Doc.  03-17331  Filed  7-16-03;  8:45  ami 

BILUNG  CODE  4410-FB-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

July  10,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  e-mail: 
king.darrin@dol.gov. 

Comments  should  be  sent  lo  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Bureau 
of  Labor  Statistics  (BLS),  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  DC  20503  (202-395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  General  Inquiries  to  State 
Agency  Contacts. 

OMB  Number:  1 220-01 68. 

Affected  Public:  State,  Local,  or  Tribal 
Government. 

Frequency:  As  needed. 

Number  of  Respondents:  55. 

Number  of  Annual  Responses:  23,890. 

Estimated  Time  Per  Response:  Varies 
from  10  minutes  to  two  hours. 

Total  Burden  Hours:  1 5 ,762. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  BLS  awards  funds  to 
State  agencies  in  order  to  jointly 
conduct  BLS/State  Labor  Market 
Information  and  Occupational  Safety 
and  Health  Statistics  cooperative 
statistical  programs.  To  ensure  the 
timely  How  of  data  and  to  be  able  to 
evaluate  and  improve  the  programs,  it  is 
necessary  to  conduct  ongoing 
commimications  between  BLS  and  its 
State  partners.  Whether  information 
requests  deal  with  program  deliverables, 
program  enhancements,  or 
administrative  issues,  questions  and 
dialogue  are  crucial  to  the  successful 
implementation  of  these  programs. 

Darrin  A.  King, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  03-18090  Filed  7-16-03r8:45  am) 

BILUNG  CODE  4510-28-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Escape  and  Evacuation  Plans 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
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and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  Sections  77.1101;  Escape  and 
Evacuation  Plans. 

DATES:  Submit  comments  on  or  before 
September  15,  2003. 
ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management,  1100 
Wilson  Boulevard.  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  e-mail 
to  Tarr-fane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171,  1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-Jane@Msha.Gov  (Internet  e-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 
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I.  Background 

Section  77.1101(a)  requires  operators 
of  surface  coal  mines  and  surface  work 
areas  of  underground  coal  mines  to 
establish  and  keep  current  a  specific 
escape  and  evacuation  plan  to  be 
followed  in  the  event  of  a  fire.  Section 
77.1101(b)  requires  that  all  employees 
be  instructed  in  current  escape  and 
evacuation  plans,  fire  alarm  signals,  and 
applicable  procedures  to  be  followed  in 
case  of  fire.  The  training  and  record 
keeping  requirements  associated  with 
this  standard  are  addressed  under  OMB 
No.  1219-007a(Certificate  of  Training, 
MSHA  Form  5000-23). 
■    Section  77.1101(c)  requires  escape 
and  evacuation  plans  to  include  the 
designation  and  proper  maintenance  of 
an  adequate  means  for  exiting  areas 
where  persons  are  required  to  work  or 
travel,  including  buildings,  equipment, 
and  areas  where  persons  normally 
congregate  during  the  work  shift. 


While  escape  and  evacuation  ptans 
are  not  subject  to  approval  by  MSHA 
district  managers,  MSHA  inspectors 
evaluate  the  adequacy  of  the  plans 
during  their  inspections  of  surface  coal 
mines  and  surface  work  areas  of 
imderground  coal  mines. 

n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  {http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
(Documents." 

ni.  Current  Actions 

MSHA  proposes  to  continue  the 
information  collection  requirement 
related  to  escape  and  evacuation  plans 
for  surface  coal  mines  and  surface  work 
areas  of  underground  coal  mines  for  an 
additional  3  years.  MSHA  believes  that 
eliminating  these  requirements  would 
expose  miners  to  unnecessary  risk  of 
injury  or  death  should  a  fire  occur  at  or 
near  their  work  location. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Escape  and  Evacuation  Plans. 

OMB  Number:  1219-0051. 

Recordkeeping:  Indefinite. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  183. 

Average  Time  Per  Respondent:  4.8 
hours. 

Total  Burden  Hours:  878  hours. 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  VA.  this  8th  day  of 
July,  2003. 

David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management. 

|FR  Doc.  03-18091  Filed  7-16-03;  8:4.5  am] 

BILLING  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Records  of  Preshift  and  Onshlft 
inspections  of  Slope  and  Shaft  Areas 
(Pertains  to  Slope  and  Shaft  Sinlcing 
Operation  at  Coal  Mines) 

AGENCY:  Mine  Safety  and  Health 
Administration,  DOL. 
ACTION:  Notice. 


SUMMARY:  The  Department  of  Ubor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506  (c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  Sections  77.1901— Records  of 
Preshift  and  Onshift  Inspections  of 
Slope  and  Shaft  Areas. 
DATES:  Submit  comments  on  or  before 
September  15,  2003. 
ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management  1100 
Wilson  Boulevard,  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
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on  computer  disk,  or  via  Internet  E-mail 
to  Tarr-Jane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
TaiT,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171, 1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-Jane@Msha.Gov  (Internet  E-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  77.1901  requires  operators  to 
conduct  examinations  of  slope  and  shaft 
areas  for  hazardous  conditions, 
including  tests  for  methane  and  oxygen 
deficiency,  within  90  minutes  before 
each  shift,  once  during  each  shift,  and 
before  and  after  blasting.  The  surface 
area  surrounding  each  slope  and  shaft  is 
also  required  to  be  inspected  for 
hazards. 

Section  77.1901  also  requires  that 
records  be  kept  of  the  results  of  the 
inspections.  The  record  includes  a 
description  of  any  hazardous  condition 
found  and  the  corrective  action  taken  to 
abate  it.  These  records  are  necessary  to 
ensure  that  the  inspections  and  tests  are 
conducted  in  a  timely  fashion  and  that 
corrective  action  is  taken  when 
hazardous  conditions  are  identified, 
thereby  ensvuing  a  safe  working 
environmeiit  for  the  slope  and  shaft 
sinking  employees.  The  record  is 
maintained  at  the  mine  site  for  the 
duration  of  the  operation. 

II.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
coounents  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  (http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

ni.  Current  Actions 

Section  77.1901  requires  operators  to 
conduct  examinations  of  slope  and  shaft 
areas  for  hazardous  conditions, 
including  tests  for  methane  and  oxygen 
deficiency,  within  90  minutes  before 
each  shift,  once  during  each  shift,  and 
before  and  after  blasting.  The  surface 
area  surrounding  each  slope  and  shaft  is 
also  required  to  be  inspected  for 
hazards.  Section  77.1901  also  requires 
that  records  be  kept  of  the  results  of  the 
inspections. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Records  of  Preshift  and  Onshift 
Inspections  of  Slope  and  Shaft  Areas. 

OMB  Number:  1219-0082. 

Recordkeeping:  The  standard  also 
requires  that  a  record  be  kept  of  the 
results  of  the  inspecdons.  The  record 
includes  a  description  of  any  hazardous 
condition  found  and  the  corrective 
action  taken  to  abate  it.  The  record  is 
necessary  to  ensure  that  the  inspections 
and  tests  are  conducted  in  a  timely 
fashion  and  that  corrective  action  is 
taken  when  hazardous  conditions  are 
identified,  thereby  ensuring  a  safe 
working  environment  for  the  slope  and 
shaft  sinking  employees.  The  record  is 
maintained  at  the  mine  site  for  the 
duration  of  the  operation. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  35. 

Average  Time  Per  Response:  1.25 
hours. 

Total  Burden  Hours:  14,823  hours. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/       t 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  Virginia,  this  8th  day 
ofluly,  2003. 
David  L.  Meyer, 

Director,  Office  of  Administration  and 
Management. 
(FR  Doc.  03-18092  Filed  7-1&-03;  8:45  am) 

WLUNG  CODE  4S10-43-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-01 83(2003)] 

Standard  on  4,4'-Methylenedianiline 
Construction  (29  CFR  1926.60); 
Extension  of  the  Office  of  Management 
and  Budget's  Approval  of  Information 
Collection  (Paperwork)  Requirements 

agency:  Occupational  Safety  and  HealUi 
Administration  (OSHA),  Labor 
ACTION:  Request  for  comment. 

SUMMARY:  OSHA  requests  comment 
concerning  its  proposed  extension  of  the 
information-collection  requirements 
specified  by  the  Standard  on  4,4'- 
Methylenedianiline  Construction  (29 
CFR  1926.60).  The  standard  protects . 
employees  from  the  adverse  health 
effects  that  may  result  from 
occupational  exposure  to  MDA, 
including  cancer,  and  liver  and  skin 
disease. 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  Copy:  Your  comments  must  be 
submitted  (postmarked  or  received)  by 
September  15,  2003. 

Facsimile  and  electronic 
transmission:  Yoiu  comments  must  be 
sent  by  Septembr  15,  2003. 
ADDRESSES: 

I.  Submission  of  Comments 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  Submit 
your  conunents  and  attachments  to  the 
OSHA  Docket  Office,  Docket  No.  ICR- 
1218-0183(2003),  Room  N-2625,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210.   . 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45  p.m.,  EST. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  ICR 
1218-0183(2003),  in  your  comments. 

Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http:// 
ecomments.osha.gov. 

n.  Obtaining  Copies  of  the  Supporting 
Statement  for  the  Information 
Collection  Request 

The  Supporting  Statement  for  the 
Information  Collection  Request  is 
available  for  dowidoading  firom  OSHA's 
Web  site  at  www.osha.gov.  The 
supporting  statement  is  available  for 
inspection  and  copying  in  the  OSHA 
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Docket  Office,  at  the  address  listed 
above.  A  printed  copy  of  the  supporting 
statement  can  be  obtained  by  contacting 
Todd  Owen  at  (202)  693-2222. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Standards 
and  Guidance.  OSHA.  U.S.  Department 
of  Labor.  Room  N-3609,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210:  telephone  (202)  693-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e..  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportunity  to  comment  on  proposed 
and  continuing  information-collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  f44 
U.S.C.  3506(c)(2)(A)).  This  program 
ensures  that  information  is  in  the 
desired  format,  reporting  burden  (time 
and  costs)  is  minimized,  collection 
instruments  are  understandable,  and 
OSHA's  estimate  of  the  information- 
collection  burden  is  correct.  The 
Occupational  Safety  and  Health  Act  of 
1970  (the  Act)  authorizes  information 
collection  by  employers  as  necessarj-  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657). 

The  information-collection 
requirements  specified  in  the  4',4'- 
Methylenedianiline  Standard  for 
Construction  (the  "MDA  Standard") 
protect  employees  from  the  adverse 
health  effects  that  may  result  from  their 
exposure  to  MDA,  including  cancer,  and 
liver  and  skin  disease.  The  major 
paperwork  requirements  specify  that 
employers  must  perform  initial, 
periodic,  and  additional  exposure 
monitoring;  within  15  days  after 
receiving  exposure-monitoring  results, 
notify  each  employee  in  writing  of  their 
results;  and  routinely  inspect  the  hands, 
face,  and  forearms  of  each  employee 
potentially  exposed  to  MDA  for  signs  of 
dermal  exposure  to  MDA.  Employers 
must  also:  Establish  a  written 
compliance  program;  institute  a 
respiratory-protection  program  in 
accordance  with  29  CFR  1910.134 
(OSHA's  Respiratory  Protection 
Standard);  and  develop  a  written 
emergency  plan  for  any  construction 
operation  that  could  have  an  emergency 
(i.e.,  an  unexpected  and  potentially 
hazardous  release  pf  MDA). 

Employers  are  to  label  any  material  or 
products  containing  MDA,  including 
containers  used  to  store  MDA- 


contaminated  protective  clothing  and 
equipment.  They  also  must  inform 
personnel  who  launder  MDA- 
contaminated  clothing  of  the 
requirement  to  prevent  release  of  MDA, 
while  personnel  who  launder  or  clean 
MDA-contaminated  protective  clothing 
or  equipment  must  receive  information 
about  the  potentially  harmful  effects  of 
MDA.  In  addition,  employers  are  to  post 
warning  signs  at  entrances  or 
accessways  to  regulated  areas,  as  well  as 
train  employees  exposed  to  MDA  at  the 
time  of  their  initial  assignment,  and  at 
least  annually  thereafter. 

Other  paperwork  provisions  of  the 
MDA  Standard  require  employers  to 
provide  employees  with  medical 
examinations,  including  initial, 
periodic,  emergency  and  follow-up 
examinations.  As  part  of  the  medical- 
surveillance  program,  employers  must 
ensure  that  the  examining  physician 
receives  specific  written  information, 
and  that  they  obtain  fi-om  the  physician 
a  written  opinion  regarding  the 
employee's  medical  results  and 
exposure  limitations. 

The  MDA  Standard  also  specifies  that 
employers  are  to  establish  and  maintain 
exposure-monitoring  and  medical- 
surveillance  records  for  each  employee 
who  is,  subject  to  these  respective 
requirements,  make  any  required  record 
available  to  OSHA  compliance  officers 
and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  for  examination  and  copying, 
and  provide  exposure-monitoring  and 
medical-surveillance  records  to 
employees  and  their  designated 
representatives.  Finally,  employers  who 
cease  to  do  business  within  the  period 
specified  for  retaining  exposure- 
monitoring  and  medical-surveillance 
records,  and  who  have  no  successor 
employer,  must  notify  NIOSH  at  least  90 
days  before  disposing  of  the  records  and 
transmit  the  records  to  NIOSH  if  so 
requested. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information- 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency's  functions  to  protect  workers, 
including  whether  the  information  is 
useful; 

•  The  accuracy  of  OSHA's  estimate  of 
the  burden  (time  and  costs)  of  the 
information-collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 


example,  by  using  automated  or  other 
technological  information-collection 
and  transmission  techniques. 

III.  Proposed  Actions 

OSHA  proposes  to  extend  the  Office 
of  Management  and  Budget's  (OMB) 
approval  of  the  collection-of- 
information  requirements  specified  by 
the  Standards  on  4,4'- 
Methylenedianiline  Construction  (29 
CFR  1926.60).  The  Agency  will 
summarize  the  comments  submitted  in 
response  to  this  notice,  and  will  include 
this  summary  in  its  request  to  OMB  to 
extend  in  the  approval  of  these 
information-collection  reqilirements. 

Type  of  Review:  Extension  of  a 
currently  approved  information- 
collection  requirement.       \ 

Title:  Standard  on  4,4'- 
Methylenedianiline  Construction  (29 
CFR  1926.60). 

OMB  Number:  1218-0183. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions;  Federal 
government;  State,  local,  or  tribal 
Governments. 

Number  of  Respondents:  66. 

Frequency  of  Recordkeeping:  On 
occasion. 

Average  Time  per  Response:  Varies 
from  one  minute  (.08  hour)  to  provide 
information  to  the  physician  and  2 
hours  for  initial  monitoring. 

Total  Annual  Hours  Requested:  1,609. 

Estimated  Cost  (Operation  and 
Maintenance):  $80,437. 

IV.  Authority  and  Signature 

John  L.  Henshaw,  Assistant  Secretary 
of  Labor  for  Occupational  Safety  and 
Health,  directed  the  preparation  of  this 
notice.  The  authority  for  this  notice  is 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506),  and  Secretary  of 
Labor's  Order  No.  5-2002  (67  FR 
65008). 

Signed  at  Washington.  DC,  on  July  t4, 
2003. 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  0.1-18108  Filed  7-16-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-395] 

• 

South  Carolina  Electric  and  Gas,  Virgil 
C.  Summer  Nuclear  Station;  Notice  of 
Availability  of  the  Draft  Supplement  15 
to  the  Generic  Environmental  Impact 
Statement  and  Public  Meeting  for  the 
License  Renewal  of  Virgil  C.  Summer 
Nuclear  Station 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  draft 
'plant-specific  supplement  to  the 
Generic  Environmental  Impact 
Statement  (GEIS),  NUREG-1437, 
regarding  the  renewal  of  Operating 
License  NPF-12  for  an  additional  20 
years  of  operation  at  Virgil  C.  Siunmer 
Nuclear  Station  (V.C.  Sununer)  and  will 
hold  a  public  meeting  to  present  an 
ovCTview  of  the  draft  plant-specific 
supplement  to  the  GEIS  and  to  accept 
public  comments  on  the  document.  V.C. 
Summer  is  located  in  Fairfield  County, 
South  Carolina.  Possible  alternatives  to 
the  proposed  action  (license  renewal) 
include  no  action  and  reasonable 
alternative  energy  soxuces. 

The  draft  supplement  to  the  GEIS  is 
available  electronically  for  public 
inspection  in  the  NRC's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
from  the  Publicly  Available  Records 
(PARS)  component  of  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS).  ADAMS 
is  accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rni.html 
(the  Public  Electronic  Reading  Room). 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
Refiarence  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nK.gov. 
In  addition,  the  Thomas  Cooper  Library, 
located  at  1322  Greene  Street,  Columbia, 
South  Carolina  29208,  and  the  Fairfield 
County  Library,  located  at  300 
Washington  Street,  Winnsboro,  South 
Carolina  29180,  have  agreed  to  make  the 
draft  supplement  to  the  GEIS  available 
for  public  inspection. 

Any  interested  party  may  submit 
comments  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  on  the  draft  supplement  to 
the  GEIS  and  the  proposed  action  must 
be  received  by  October  3,  2003. 
Comments  received  after  the  due  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  stafi  is  able  to  assure 
consideration  only  for  comments 


received  on  or  before  this  date.  Written 
comments  on  the  draft  supplement  to 
the  GEIS  shoidd  be  sent  to:  Chief,  Rules 
and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  Mail  Stop  T-6D  59, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001. 

Conunents  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike, 
Rockville,  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Electronic  comments  may  be  submitted 
to  the  NRC  by  e-mail  at 
VCSummerEIS@nrc.gov.  All  comments 
received  by  the  Conunission,  including 
those  made  by  Federal,  State,  and  local 
agencies,  Indian  tribes,  or  other 
interested  persons,  will  be  made 
available  electronically  at  the 
Commission's  PDR  in  Rockville, 
Maryland,  and  from  the  PARS 
component  of  NRC's  ADAMS. 

The  NRC  staff  will  hold  a  public 
meeting  to  present  an  overview  of  the 
draft  plant-specific  supplement  to  the 
GEIS  and  to  accept  public  comments  on 
the  document.  The  public  meeting  will 
be  held  on  August  26.  2003,  at  White 
Hall  A.M.E.  church  in  the  Fellowship 
Room,  8594  State  Highway  215  South, 
Jenkinsville,  South  Carolina.  There  will 
be  two  sessions  to  accommodate 
interested  parties.  The  first  session  will 
commence  at  1:30  p.m.  and  will 
continue  until  4:30  p.m.  The  second 
session  will  commence  at  7  p.m.  and 
will  continue  until  10  p.m.  Both 
meetings  will  be  transcribed  and  will 
include  (1)  a  presentation  of  the 
contents  of  the  draft  plant-specific 
supplement  to  the  GEIS.  and  (2)  the 
opportunity  for  interested  government 
agencies,  organizations,  and  individuals 
to  provide  comments  on  the  draft  report. 
Additionally,  the  NRC  staff  will  host 
informal  discussions  one  hour  prior  to 
the  start  of  each  session  at  the  same 
location.  No  comments  on  the  draft 
supplement  to  the  GEIS  will  be  accepted 
diying  the  informal  discussions.  To  be 
considered,  comments  must  be  provided 
either  at  the  transcribed  public  meetings 
or  in  writing,  as  discussed  below. 
Persons  may  pre-register  to  attend  or 
present  oral  comments  at  the  meeting  by 
contacting  Mr.  Gregory  F.  Suber,  by 
telephone  at  1-800-368-5642, 
extension  1124,  or  by  e-mail  at 
gxs@nrc.gov  no  later  than  August  20, 
2003.  Members  of  the  public  may  also 
register  to  provide  oral  comments 
within  15  minutes  of  the  start  of  each 
session.  Individual  oral  comments  may 
be  limited  by  the  time  available, 
depending  on  the  number  of  persons 
who  register.  If  special  equipment  or 
acconunodations  are  needed  to  attend  or 
present  information  at  the4}ublic 


meeting,  the  need  should  be  brought  to 
Mr.  Suber's  attention  no  later  than 
August  18,  2003,  to-frovide  the  NRC 
staff  adequate  notice  to  determine 
whether  the  request  can  be 
accommodated. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  F.  Suber,  License  Renewal  and 
Environmental  Impacts  Program. 
Division  of  Regulatory  Improvement 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Mr.  Suber  may  be  contacted  at  the 
aforementioned  telephone  number  or  e- 
mail  address. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[PR  Doc.  03-18085  Filed  7-16-03;  8:45  ami 
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POSTAL  SERVICE 

Changes  in  Domestic  Mall 
Classifications 

AGENCY:  Postal  Service. 
ACTION:  Notice  of  implementation  of 
changes  to  the  Domestic  Mail 
Classification  Schedule. 

SUMMARY:  This  notice  sets  forth  the 
changes  to  the  Domestic  Mail 
Classification  Schedule  to  be 
implemented  as  a  result  of  the  Decision 
of  the  Governors  of  the  United  States 
Postal  Service  on  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
Approving  Stipulation  and  Agreement 
for  Customized  Market  Mail  Minor 
Classification  Changes.  Docket  No. 
MC2003-1. 

EFFECTIVE  DATE:  August  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  J.  Foucheaux,  Jr.,  (202)  268-2989. 
SUPPLEMENTARY  INFORMATION:  On  March 
14,  2003,  the  United  States  Postal 
Service,  in  conformance  with  section 
3623  of  the  Postal  Reorganization  Act 
(39  U.S.C.  101  et  seq.),  filed  a  request  fbr 
a  recommended  decision  by  the  Postal 
Rate  Commission  (PRC)  on  the 
establishment  of  Customized  Market 
Mail  as  a  minor  classification  change. 
The  PRC  designated  this  filing  as  Docket 
No.  MC2003-1.  On  June  6,  2003, 
pursuant  to  39  U.S.C.  3624,  Uie  PRC 
issued  to  the  Governors  of  the  Postal 
Service  its  Opinion  and  Recommended 
Decision  Approving  Stipulation  and 
Agreement  on  Customized  Market  Mail 
Minor  Classification  Changes,  Docket 
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No.  MC2003-1.  The  PRC  recommended 
that  the  Postal  Service  proposal  for 
Customized  Market%lail  be  established 
as  a  permanent  classification. 

Pursuant  to  39  U.S.C.  3625.  the 
Governors  of  the  United  States  Postal 
Service  acted  on  the  PRC's 
recommendations  on  June  27,  2003.  In 
the  Decision  of  the  Governors  of  the 
United  States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 
Rate  Commission  Approving  Stipulation 
and  Agreement  for  Customized  Market 
Mail  Minor  Classification  Changes. 
Docket  No.  MC2003-1,  the  Governors  of 
the  Postal  Service  approved  the 
recommended  decision.  In  accordance 
with  Resolution  03-9,  the  Board  of 
Governors  established  an 
implementation  date  of  August  10,  2003 
on  which  the  approved  classifications 
for  Customized  Market  Mail  take  effect. 
The  attachments  to  the  Governors' 
Decision,  setting  forth  the  classification 
changes  ordered  into  effect  by  the 
Governors,  are  set  forth  below. 

In  accordance  with  the  Decision  of  the 
Governors  and  Resolution  No.  03-9  of 
the  Board  of  Governors,  the  Postal 
Service  hereby  gives  notice  that  the 
classification  changes  set  forth  below 
will  become  effective  at  12:01  a.m.  on 
August  10,  2003. 

Attachment  A  to  the  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission 
Approving  Stipulation  and  Agreement 
for  Customized  Market  Mail  Minor 
Classification  Changes,  Docket  No. 
MC2003-1  (Additions  Underlined;  - 
Deletions  in  Brackets) 

Standard  Mail  Rate  Schedule 
321  A;  Regular  Presorted 
Categories 


Letter,  minimum  piece  rate: 
Piece  Rate 

Basic 

3/5-digit 

Destination  Entry  Discounts 

BMC 

SCF 

Nonletters,  minimum  piece  rate: 
Piece  Rate 

Basic 

3/5-digit 

Destination  Entry  Discounts 

BMC 

SCF  ;. 

Nonletters,  piefce  and  pound  rate: 
Piece  Rate 

Basic 

3/5-digit  

Pound  Rate  


Rate 


$0,268 
0.248 

0.021 
0.026 


0.344 
0.288 

0.021 
0.026 


0.198 
0.142 
0.708 


Standard  Mail  Rate  Schedule 
321  A;  Regular  Presorted 
Categories— Continued 


Rate 

Destination  Entry  Discounts  (off 
pound  rate) 
BMC 

0  100 

SCF  

0  125 

Schedule  321 A  Notes: 

1.A  fee  of  $150.00  must  be  paid  each  12- 
month  period  for  each  bulk  mailing  permit. 

2.  Residual  shape  pieces  are  subject  to  a 
surcharge  of  $0.23  per-piece.  For  parcel 
barcode  discount,  deduct  $0.03  per-piece  (ma- 
chinable parcels  only). 

3.  For  nonletters,  the  mailer  pays  either  the 
minimum  piece  rate  or  the  pound  rate,  which- 
ever is  higher. 

4.  Nonmachinable  letters  are  subject  to  a 
$0.04  nonmachinable  surcharge. 

5.  Pieces  entered  as  Customized  Market 
Mail,  as  defined  in  DMCS  section  321.22.  are 
subject  to  the  nondestination  entry,  nonletter 
minimum  per-piece  basic  rate  and  the  residual 
shape  surcharge. 

Standard  Mail  Rate  Schedule 
323A:  Nonprofit  .  Presorted 
Categories 


Letters,  minimum  piece  rate: 
Piece  Rate 

Basic 

3/5-digit 

Destination  Entry  Discounts 

BMC 

SCF  

Nonletters,  minimum  piece  rate: 
Piece  Rate 

Basic 

3/5-digit ._. 

Destination  Entry  Discounts 

BMC 

SCF 

Nonletters,  piece  and  pound  rate: 
Piece  Rate 

Basic 

3/5-digit 

Pound  Rate  

Destination  Entry  Discounts  (off 

pound  rafe) 

BMC 

SCF  


Rate 


$0,165 
0.153 

0.021 
0.026 


0.230 
0.183 

0.021 
0.026 


0.110 
0.063 
0.584 


0.100 
0.125 


Scfiedule  323A  Notes: 

'A  fee  of  $150.00  must  be  paid  each  12- 
month  period  for  each  bulk  mailing  permit. 

2  Residual  shape  pieces  are  subject  to  a 
surcharge  of  $0.23  per-piece.  For  parcel 
barcode  discount,  deduct  $0.03  per-piece 
(nonmachinable  parcels  only). 

3  For  nonletters,  the  mailer  pays  either  the 
minimum  piece  rate  or  the  pound  rate,  which- 
ever is  higher. 

"Nonmachinable  letters  are  subject  to  a 
$0.02  nonmachinable  surcharge. 

^Pieces  entered  as  Customized  Market 
Mail,  as  defined  in  DMCS  sections  321.22  and 
323.22.  are  subject  to  the  nondestination 
entry,  nonletter  minimum  per-piece  basic  rate 
and  the  residual  shape  surcharge. 


Attachment  B  to  the  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission 
Approving  Stipulation  and  Agreement 
for  Customized  Market  Mail  Minor 
Classification  Changes,  Docket  No. 
MC2003-1  (Additions  Underlined; 
Deletions  in  Brackets) 

First-CIass  Mail  Classification  Schedule 

210    DEFINITION 

Any  matter  eligible  for  mailing, 
except  Regular  and  Nonprofit  Presort 
category  mail  entered  as  Customized 
Market  Mail  under  sections  321.22  and 
323.22,  may,  at  the  option  of  the  mailer, 
be  mailed  as  First-Class  Mail.  The 
following  must  be  mailed  as  First-Class 
Mail,  unless  mailed  as  Express  Mail  or 
exempt  under  title  39,  United  States 
Code,  or  except  as  authorized  under 
sections  344.12,  344.23  and  443: 

a.  Mail  sealed  against  postal 
inspection  as  set  forth  in  section  5000; 

b.  Matter  wholly  or  partially  in 
handwriting  or  typewriting  except  as 
specifically  permitted  by  sections  312, 
313.  520,  544.2,  and  446; 

c.  Matter  having  the  character  of 
actual  and  personal  correspondence 
except  as  specifically  permitted  by 
sections  312,  313,  520,  544.2,  and  446; 
and 

d.  Bills  and  statements  of  account. 

***** 

Standard  Mail  Classification  Schedule 


320  DESCRIPTION  OF  SUBCLASSES 

321  Regular  Subclass 

***** 

321.2    Presort  Rate  Categories 

***** 

321.22    Basic  Rate  Categories. 

The  basic  rate  categories  apply  to 
presort  rate  category  mail  not  mailed 
under  section  321.23,  and  to  all  mail 
entered  as  Customized  Market  Mail 
(CMM).  CMM  must  be  marked  and  bear 
endorsements  as  specified  by  the  Postal 
Service,  and  must  meet  the  preparation, 
addressing,  and  acceptance 
requirements  specified  by  the  Postal 
Service.  Notwithstanding  section  6020, 
Customized  Market  Mail  may  be 
nonrectangular  in  shape.  The  following 
size  standards  apply  to  Customized 
Market  Mail: 

a.  Thickness:  at  least  0.007  inch  and 
no  more  than  0.75  inch. 

b.  Length:  at  least  5  inches  and  no 
more  than  15  inches,  measured  for 
nonrectangular  shapes  as  specified  by 
the  Postal  Service. 
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Cy  Height:  at  least  3.5  inches  and  no 
more  than  12  inches,  measured  for 
nonrectangular  shapes  as  specified  by 
the  Postal  Service. 


321.4  Destination  Entry  Discounts 

ifhe  destination  entry  discounts  apply 
to  Regular  subclass  mail,  except  Regular 
Presort  category  mail  entered  as 
Customized  Market  Mail  under  section 
321.22,  prepared  as  specified  by  the 
Postal  Service  and  addressed  for 
delivery  within  the  service  area  of  the 
BMC  (or  auxiliary  service  facility),  or 
sectional  center  facility  (SCF),  at  which 
it  is  entered,  as  defined  by  the  Postal 
Service. 

321.5  Residual  Shape  Surcharge 

Regular  subclass  mail  is  subject  to  a 
surcharge  if  it  is  entered  as  Customized 
Market  Mail  under  section  321.22  or  is 
prepared  as  a  parcel  or  if  it  is  not  letter 
or  flat  shaped. 

321.6  Barcode  Discount 

The  barcode  discount  applies  to 
Regular  Subclass  mail,  except  Regular 
Presort  category  mail  entered  as 
Customized  Market  Mail  under  section 
321.22,  that  is  subject  to  the  residual 
shape  surcharge  in  321.5,  is  entered  at 
designated  facilities,  bears  a  barcode 
specified  by  the  Postal  Service,  is 
prepared  as  specified  by  the  Postal 
Service,  and  meets  all  other  preparation 
and  machinability  requirements  of  the 
Postal  Service. 

321.7  Nonmachinable  Surcharge 

The  nonmachinable  surcharge  applies 
to  Regular  presort  category  letter-sized 
pieces,  except  Regular  Presort  category 
mail  entered  as  Customized  Market  Mail 
under  section  321.22,  (i)  that  do  not 
me^  the  machinability  requirements 
specified  by  the  Postal  Service;  or  (ii)  for 
which  manual  processing  is  requested. 


Ji; 


323    Nonprofit  Subclass 


323.2    Presort  Rate  Categories 

*        *        *        *        * 

3[23.22  ,  Basic  Rate  Categories. 

The  basic  rate  categories  apply  to 
presort  rate  category  mail  not  mailed 
under  section  322.23,  and  to  all  mail 
entered  as  Customized  Market  Mail,  as 
defined  in  section  321.22. 


Ji" 


323M    Destination  Entry  Discounts 

Destination  entry  discounts  apply  to 
Nonprofit  subclass  mail,  except 
Nonprofit  Presort  category  mail  entered 
as  Customized  Market  Mail  under 


section  323.22,  prepared  as  specified  by 
the  Postal  Service  and  addressed  for 
delivery  within  the  service  area  of  the 
BMC  (or  auxiliary  service  facility)  or 
sectional  center  facility  (SCF)  at  which 
it  is  entered,  as  defined  by  the  Postal 
Service. 

323.5  Residual  Shape  Surcharge 

Nonprofit  subclass  mail  is  subject  to 
a  surcharge  if  it  is  entered  as 
Customized  Market  Mail  under  section 
323.22  or  is  prepared  as  a  parcel  or  if 
it  is  not  letter  or  flat  shaped. 

323.6  Barcode  Discount 

The  barcode  discoimt  applies  to 
Nonprofit  subclass  mail,  except 
Nonprofit  Presort  category  mail  entered 
as  Customized  Market  Mail  under 
section  323.22,  that  is  subject  to  the 
residual  shape  surcharge  in  323.5,  is 
entered  at  designated  facilities,  bears  a 
barcode  specified  by  the  Postal  Service, 
is  prepared  as  specified  by  the  Posted 
Service  and  meets  all  other  preparation 
and  machinability  requirements  of  the 
Postal  Service. 

323.7  Nonmachinable  Surcharge 

The  nonmachinable  surcharge  a{)plies 
to  Nonprofit  presort  category  letter-sized 
pieces,  except  Nonprofit  Presort 
category  mail  entered  as  Customized 
Market  Mail  under  section  323.22,  (i) 
that  do  not  meet  the  machinability 
requirements  specified  by  the  Postal 
Service;  or  (ii)  for  which  manual 
processing  is  requested. 


330    PHYSICAL  LIMITATIONS 

***** 

340    POSTAGE  AND  PREPARATION 

***** 

344    Attachments  and  Enclosures 
344.1    General 

First-Class  Mail  may  be  attached  to  or 
enclosed  in  Standard  Mail,  except 
Regular  and  Nonprofit  Presort  category 
mail  entered  as  Customized  Market  Mail 
under  sections  321.22  and  323.22.  The 
piece  must  be  marked  as  specified  by 
the  Postal  Service.  Except  as  provided 
in  section  344.2,  additional  postage 
must  be  paid  for  the  attachment  or 
enclosure  as  if  it  had  been  mailed 
separately.  Otherwise,  the  entire 
combined  piece  is  subject  to  the  First- 
Class  rate  for  which  it  qualifies. 
***** 

350    DEPOSIT  AND  DELIVERY 


353    Forwarding  and  Return 

Undeliverable-as-addressed  Standard 
Mail,  except  Regular  and  Nonprofit 
Presort  category  mail  entered  as 
Customized  Market  Mail  under  sections 
321.22  and  323.22,  will  be  returned  on 
request  of  the  mailer,  or  forwarded  and 
returned  on  request  of  the  mailer. 
Undeliverable-as-addressed  combined 
First-Class  and  Standard  Mail  pieces 
will  be  returned  as  specified  by  the 
Postal  Service.  Except  as  provided  in 
section  935,  the  applicable  First-Class 
Mail  rate  is  charged  for  each  piece 
receiving  return  only  ser\'ice.  Except  as 
provided  in  section  936,  charges  for 
forwarding-and-retum  service  are 
assessed  only  on  those  pieces  which 
cannot  be  forwarded  and  are  returned. 
Except  as  provided  in  sections  935  and 
936,  the  charge  for  those  returned  pieces 
is  the  appropriate  First-Class  Mail  rate 
for  the  piece  plus  that  rate  multiplied  by 
a  factor  equal  to  the  number  of  Standard 
Mail  pieces  nationwide  that  are 
successfully  forwarded  for  every  one 
piece  that  cannot  be  forwarded  and 
must  be  returned. 

360  ANCILLARY  SERVICES 

361  All  Subclasses 

All  Standard  Mail,  except  Regular 
and  Nonprofit  Presort  category  mail 
entered  as  Customized  Market  Mail 
under  sections  321.22  and  323.22,  will 
receive  the  following  services  upon 
payment  of  the  appropriate  fees: 


Service 

Schedule 

a.  Address  correction  

911 

b.  Certificates  of  maifing  indi- 
cating that  a  specified  nurntier 
of  pieces  have  been  mailed  .... 

947 

Certificates  of  mailing  are  not 
available  for  Standard  Mail  when 
postage  is  paid  with  permit  imprint. 

362    Regular  and  Nonprofit 

362.1     Regular  and  Nonprofit 
subclass  mail,  except  Regular  and 
Nonprofit  Presort  category  mail  entered 
as  Customized  Market  Mail  under 
sections  321.22  and  323.22,  will  receive 
the  following  additional  services  upon 
payment  of  the  appropriate  fees. 


Service 

Schedule 

a.  Bulk  Parcel  Return  Service  .... 

b.  Shipper-Paid  Forwarding 

935 
S36 

362.2    Regular  and  Nonprofit 
subclass  mail  subject  to  the  residual 
shape  surcharge  in  321.5  and  323.6, 
respectively,  except  Regular  and 
Nonprofit  Presort  category  mail  entered 
as  Customized  Market  Mail  under 
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sections  321.22  and  323.22,  will  receive 
the  following  additional  services  upon 
payment  of  the  appropriate  fees. 


Service 

Schedule 

a.  Bulk  Insurance 

943 

b.  Return  Receipt  (merchandise 
only)  

945 

c.  Delivery  Confirmation  

948 

Bulk  insurance  may  not  be  used 
selectively  for  individual  pieces  in  a 
multi-piece  Standard  Mail  mailing 
unless  specific  methods  approved  by 
the  Postal  Service  for  determining  and 
-  verifying  postage  are  followed. 

363     Regular 

Regular  subclass  mail,  except  Regular 
Presort  category  mail  entered  as 
Customized  Market  Mail  under  sections 
321.22,  will  receive  the  following 
additional  services  upon  payment  of  the 
appropriate  fees: 


Service 

Schedule 

a.  Netpost  Mailing  Online' 

981 

365     Nonprofit 

Nonprofit  subclass  mail,  except 
Nonprofit  Presort  category  mail  entered 
as  Customized  Market  Mail  under 
sections  323.22,  will  receive  the 
following  additional  services  upon 
payment  of  the  appropriate  fees: 


Service 

Schedule 

a.  Netpost  Mailing  Online  (start- 
ing on  a  date  to  be  specified 
by  the  Postal  Sen/ice) 

981 

Package  Services  Classification 
Schedule 


510 
511 


DEFINITION 
General       ' 


Any  mailable  matter  may  be  mailed  as 
Package  Services  mail  except: 

a.  Matter  required  to  be  mailed  as 
First-Class  Mail; 

b.  Regular  and  Nonprofit  Presort 
category  mail  entered  as  Customized 
Market  Mail  under  sections  321.22  and 
323.22;  and 

[h]c.  Copies  of  a  publication  that  is 
entered  as  Periodicals  class  mail,  except 
copies  sent  by  a  printer  to  a  publisher, 
and  except  copies  that  would  have 
traveled  at  the  former  second-class 
transient  rate:  (The  transient  rate 
applied  to  individual  copies  of  second- 
class  mail  (currently  Periodicals  class 
mail)  forwarded  and  mailed  by  the 


public,  as  well  as  to  certain  sample 
copies  mailed  by  publishers.) 


Special  Services  Classification 
Schedule 

910  ADDRESSING 

911  ADDRESS  CORRECTION 
SERVICE 


911.2    Availability 

911.21     Address  Correction  service  is 
available  to  mailers  of  postage  prepaid 
mail  of  all  classes,  except  for  mail 
addressed  for  delivery  by  military 
personnel  at  any  military  installation 
and  Regular  and  Nonprofit  Presort 
category  mail  entered  as  Customized 
Market  Mail  under  sections  321 .22  and 
323.22.  Address  Correction  Service  is 
mandatory  for  Periodicals  class  mail. 


940    ACCOUNTABIUTY  AND 
RECEIPTS 


943     INSURANCE 


943.2    General  Insurance 


943.22    Availability 

943.221  General  Insurance  is 
available  for  mail  sent  under  the 
following  classification  schedules: 

a.  First-Class  Mail,  if  containing 
matter  that  may  be  mailed  as  Standard 
Mail  or  Package  Services; 

b.  Package  Services; 

c.  Regular  and  Nonprofit  subclasses  of 
Standard  Mail,  for  Bulk  Insurance  only, 
for  mail  subject  to  residual  shape 
surcharge,  except  Regular  and  Nonprofit 
Presort  category  mail  entered  as 
Customized  Market  Mail  under  sections 
321.22  and  323.22. 


945     RETURN  RECEIPT 


945.2     Return  Receipt  for  Merchandise 

***** 

945.22     Availability. 

945.221     Return  Receipt  for 
Merchandise  is  available  for 
merchandise  sent  under  the  following 
sections  or  classification  schedules: 

a.  Priority  Mail; 

b.  Standard  Mail  pieces  subject  to  the 
residual  shape  surcharge,  except 
Regular  and.  Nonprofit  Presort  category 
mail  entered  as  Customized  Market  Mail 
under  sections  321.22  and  323.22; 


c.  Package  Services. 


947    CERTinCATE  OF  MAILING 


947.2    Availability 

947.21     Certificate  of  Mailing  service 
is  available  for  matter  sent  using  any 
class  of  mail,  except  Regular  and 
Nonprofit  Presort  category  mail  entered 
as  Customized  Market  Mail  under 
sections  321.22  and  323.22. 


948    DELIVERY  CONFIRMATION 


948.2     Availability 

948.21     Delivery  Confirmation 
service  is  available  for  First-Class 
Letters  and  Sealed  Parcels  subclass  mail 
that  is  parcel-shaped,  as  specified  by  the 
Postal  Service;  Priority  Mail;  Standard 
Mail,  in  the  Regular  and  Nonprofit 
subclasses,  that  is  subject  to  the  residual 
shape  surcharge,  except  Regular  and 
Nonprofit  Presort  category  mail  entered 
as  Customized  Market  Mail  under 
sections  321.22  and  323.22;  and  Package 
Services  mail  that  is  parcel-shaped,  as 
specified  by  the  Postal  Service. 
***** 

General  Definitions,  Terms  and 
Conditions 

***** 

6000    MAILABLE  MATTER 

***** 

6020    Minimum  Size  Standards 

Except  as  provided  in  sections  321.22 
and  323.22,  [T]the  following  minimum 
size  standard!  apply  to  all  mailable 
matter: 

a.  All  items  must  be  at  least  0.007 
inch  thick,  and 

b.  All  items,  other  than  keys  and 
identification  devices,  which  are  0.25 
inch  thick  or  less  must  be 

i.  Rectangular  in  shape, 

ii.  At  least  3.5  inches  in  width,  and 

iii.  At  least  5  inches  in  length. 

***** 

Stanley  F.  Mires,  • 

Chief  Counsel,  Legislative. 

IFR  Doc.  03-18109  Filed  7-16-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  on  ttie  American  Stock 
Exchange  LLC  (CyberGuard 
Corporation,  Common  Stock,  $.01  Par 
Value)  File  No.  1-31350 

July  11,2003. 

CyberGuard  Corporation,  a  Florida 
corporation  ("Issuer"),  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  section  12(d)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  12d2-2(d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Seciu-ity"),  from 
listing  and  registration  on  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange"). 

The  Issuer  stated  in  its  application 
that  it  has  met  the  requirements  of 
Amex  Rule  18  by  complying  with  all 
applicable  laws  in  the  State  of  Florida, 
in  which  it  is  incorporated,  and  with  the 
Amex's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

The  Issuer  states  that  the  Security 
began  trading  on  the  Nasdaq  National 
Market  on  July  8,  2003.  The  Issuer  states 
that  it  believes  that  the  withdrawal  of  its 
"  Security  from  listing  and  registration  on 
the  Amex  is  in  the  best  interest  of  the 
Issuer's  shareholders  because  the 
addition  of  financial  services  firms  as 
market  makers  should  increase  the 
Issuer's  visibility  and  the  capital 
market's  understanding  of  the  Issuer. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Securities  from 
listing  on  the  Amex  and  from 
registration  under  section  12(b)  of  the 
Act  *  shall  not  affect  its  obligation  to  be 
registered  under  section  12(g)  of  the 
Act.-* 

Any  interested  person  may,  on  or 
before  August  5,  2003,  submit  by  letter 
to  the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington.  DC  20549-0609,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  Amex  and  what  terms,  if 
any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
'  hewing  on  the  matter. 


15  U.S.C.  78/(d). 
17  CFR  240.1 2d2- 
1 5  U.S.C.  78/(b). 
I  >  U.S.C.  78/(g). 


2(d). 


For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  03-18064  Filed  7-16-03;  8:45  am] 
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COMMISSION 

[Release  No.  34-48152;  File  No.  SR-Amex- 
2003-62] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  Relating  to  the  Listing 
and  Trading  of  Partial  Principal 
Protected  Notes  Linked  to  the 
Performance  of  the  Standard  &  Poor's 
500  Stock  Index 

luly  10.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  oh  June  17, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposed  to  list  and 
trade  under  Section  107A  of  the  Amex 
Company  Guide  {"Company  Guide"), 
notes  liiiked  to  the  performance  of  the 
Standard  &  Poor's  500  Index  ("S&P  500  " 
or  "Index"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  has 
prepared  summaries,  set  forth  in 


5  17CFR200.30-3(a)(l). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

Under  Section  107A  of  the  Company 
Guide,,  the  Exchange  may  approve  for 
listing  and  trading-securities  which 
caimot  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentures,  or 
warrants.3  The  Amex  proposes  to  list, 
under  Section  107A  of  the  Company 
Guide,  notes  for  trading  on  the 
Exchange,  the  performance  of  which  is 
linked  to  the  Index  that  provide  for 
partial  principal  protection  (the  "Partial 
Principal  Protected  Notes"  or  "Notes").-' 
The  Index  is  determined,  calculated  and 
maintained  solely  by  S&P.'^  The  Notes 
will  provide  for  participation  in  the 
positive  performance  of  the  S&P  500 
during  their  term  subject  to  a  maximum 
payment  amount  or  ceiling  while  also 
reducing  the  risk  exposure  to  the 
principal  investment  amount. 

The  Notes  will  initially  conform  to 
the  listing  guidelines  under  Section 
107A  of  the  Company  Guide^  and 


^  See  Securities  Exchange  Act  Release  No.  27753 
(March  1,  1990).  55  PR  8626  (Marfh  8.  1990)  (SR- 
Amex-89-29). 

■•  liBS  AG  ("UBS")  and  Standard  &  Poors 
Corporation  ("S&P"),  a  division  of  The  McGraw- 
Hill  Companies.  Inc.,  have  entered  into  a  non- 
exclusive license  agreement  providing  for  the  use 
of  the  index  by  UBS  and  certain  affiliates  and 
subsidiaries  in  connection  with  certain  securities 
including  these  Notes.  S&P  is  not  responsible  and 
will  not  participate  in  the  issuance  and  creation  of 
the  Notes. 

^The  S&P  500  is  a  broad-based  stock  index, 
which  provides  an  indication  of  the  performance  of 
the  U.S.  equity  market.  The  Index  is  a 
capitalization-weighted  index  reflecting  the  total 
market  valu<!  of  500  widely-held  i.ompontAit  stocks 
relattve  to  a  particular  base  period.  The  Index  is 
computed  by  dividing  the  totaJ  market  value  of  the 
500  stocks  by  an  Index  divisor.  The  Index  Divisor 
keeps  the  index  comparable  over  time  to  its  base 
period  of  1941-1943  and  is  the  reference  point  for 
all  maintenance  adjustments.  The  securities 
included  in  the  Index  are  listed  on  the  .\mcx.  New 
York  Stock  Exchange,  Inc.  ("NYSE")  or  traded 
through  Nasdaq  Stock  Market.  Inc.  ("Nasdaq'  ).  The 
Index  reflects  the  price  of  the  common  strxJis  of  500 
companies  without  taking  into  account  the  value  of 
the  dividend  paid  on  such  stix:ks. 

''The  initial  listing  standards  for  the  Notes 
require:  (1)  A  market  value  of  at  least  S4  million: 
and  (2)  a  term  of  at  least  one  year.  Because  the 
Notes  will  be  issued  in  SI .000  denominations,  the 
minimum  public  distribution  requirement  of  one 
million  units  and  the  minimum  holder  requirement 
of  400  shareholders  do  not  apply.  In  addition,  the 
listing  guidelines  provide  that  the  issuer  has  assets 
in  excess  of  SlOO  million,  stockholder's  equity  of 
at  least  S10  million,  and  pre-tax  income  of  at  least 
S750,OO0  in  the  last  fiscal  year  or  in  two  of  the  three 
prior  fiscal  years.  In  the  case  of  an  issuer  which  is 
unable  to  satisfy  the  earning  criteria  stated  in 
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continued  listing  guidelines  under 
Sections  1001-1003  ^  of  the  Company 
Guide.  The  Notes  are  senior  non- 
convertible  debt  securities  of  UBS  AG 
("UBS").  The  Notes  will  have  a  term  of 
not  less  than  one,  nor  more  than  ten 
years.  UBS  will  issue  the  Notes  in 
denominations  of  whole  units  (a 
"Unit"),  with  each  Unit  representing  a 
single  Note.  The  original  public  offering 
price  will  be  $1,000  per  Unit.  The  Notes 
will  entitle  the  owner  at  maturity  to 
receive  an  amount  based  upon  the 
percentage  change  of  the  Index,  subject 
to  a  guaranteed  minimum  amount  of 
Si, 000  if  the  Index  declines  up  to  20% 
during  the  term.  At  maturity,  if  the 
value  of  the  Index  has  increased  over 
the  term  of  the  Notes,  a  beneficial  owner 
will  be  entitled  to  receive  a  payment  on 
the  Notes  equal  to  the  principal  amount 


plus  100%  of  the  percentage  change  of 
the  Index,  subject  to  a  maximimi  return 
amount  of  100%  «  ("Maximum  Return 
Amount").  If  the  percentage  change  of 
the  Index  over  the  term  of  the  Notes  is 
between  0%  and  -  20%,  a  holder  of  the 
Notes  will  receive  the  full  principal 
amount  of  $1,000  per  Unit.  However,  if 
the  return  of  the  Index  is  less  than 
-  20% .  a  holder  will  receive  a  payment 
at  maturity  of  the  original  principal 
amount  reduced  by  1%  for  each 
percentage  point  that  the  percentage 
change  in  the  Index  is  below  -  20%. 
Accordingly,  the  Notes  provide  "partial 
principal  protection"  with  the  potential 
for  holders  to  lose  80%  of  their 
investment  if  the  Index  sustains  a  loss 
of  100%.  The  Notes  are  also  not  callable 
by  the  Issuer. 


The  payment  that  a  holder  or  investor 
of  a  Note  will  be  entitled  to  receive  (the 
"Redemption  Amount")  depends  on  the 
change  of  the  level  of  the  Index  during 
the  term  of  the  Notes  as  measured  by  the 
final  and  initial  index  levels.  The  Index 
final  level  is  the  level  of  the  S&P  500  at 
the  close  of  the  market  five  (5)  business 
days  before  the  maturity  date  of  the 
Notes  indicated  in  the  prospectus, 
unless  the  final  valuation  date  and  the 
maturity  date  are  postponed  due  to  a 
market  disruption  event  (the  "Final 
Level").-'  The  Index  initial  level  is  the 
closing  level  of  the  S&P  500  on  the  date 
the  Notes  are  priced  for  initial  sale  to 
the  public  (the  "Initial  Level"). 

If  the  Final  Level  is  greater  than  the 
Initial  Level,  the  Redemption  Amount 
per  Unit  will  equal: 


$10  +  1  $30  X 


Ending  Value  -  Starting  Value  1 1 
Starting  Value 


not  to  exceed  the  Capped  Value. 


If  the  percentage  change  of  the  Index 
is  between  0%  and  -  20%,  the 
Redemption  Amount  per  Unit  will  equal 
$1,000. 

'  If  the  percentage  change  of  the  Index 
is  less  than  -  20%,  the  Redemption 
Amount  per  Unit  will  equal: 


$10x 


Ending  Value 


^ 


Starting  Value 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security, 
dividend  payments  or  any  other 
ownership  right  or  interest  in  the 
portfolio  or  index  of  securities 
comprising  the  Index.  The  Notes  are 
designed  for  investors  who  want  to 
participate  or  gain  exposure  to  the 
index,  subject  to  a  maximum  return 


Section  101  of  the  Company  Guide,  the  Exchange 
will  require  the  issuer  to  have  the  following;  (1) 
Assets  in  excess  of  S200  million  and  stockholders 
equity  of  at  least  SIO  million,  or  (2)  assets  in  excess 
of  SlOO  million  and  stockholders'  equity  of  at  least 
.S20  million.  '  < 

"The  Exchange's  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Compam  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  from  listing  any  security  where, 
in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  Notes,  the  Exchange  will  rely,  in  part,  on  the 
guidelines  for  bonds  in  Section  io03(b)(iv|.  Section 
1003(b)(iv)(A)  provides  that  the  Exchange  will 
normally  consider  suspending  dealings  in,  or 
removing  from  the  list,  a  security  if  the  aggregate 
market  value  or  the  principle  amount  of  bonds 
publicly  held  is  less  than  5400,000. 


amount,  while  partially  limiting  their 
investment  risk,  and  who  are  willing  to 
forego  market  interest  payments  on  the 
Notes  during  such  term  and  are  willing 
to  accept  a  limited  return.  The 
Commission  has  previously  approved 
the  listing  of  securities  and  related 
options  linked  to  the  performance  of  the 
Index.'" 

As  of  June  11,  2003,  the  market 
capitalization  of  the  securities  included 
in  the  S&P  500  ranged  from  a  high  of 
$305.3  billion  to  a  low  of  $388.5 
million.  The  average  daily  trading 
volume  for  these  same  securities  for  the 
last  six  (6)  months  ranged  from  a  high 
of  50.3  millicn  shares  to  a  low  of 
148,223  shares.  The  Index  value  will  be 
disseminated  at  least  once  every  fifteen 
(15)  seconds  throughout  the  trading  day. 


"  Amex  staff  clarified  that  the  maximum  return 
amount  for  the  proposed  Notes  is  SI  .000  per  Unit 
or  100%.  Telephone  conversation  between  leffrey  P. 
Burns.  Associate  General  Counsel,  Amex  and  Tim 
Fox,  Attorney,  Commission  on  June  24,  2003. 

■'  Amex  staff  confirmed  that  both  the  maturity 
(late  and  the  final  valuation  date  would  move  as  a 
result  of  a  market  disruption  event.  Telephone 
conversation  between  Jeffery  P.  Bums.  Associate 
General  Counsel,  Amex,  and  Tim  Fox,  Attorney, 
Commission  on  |une  24,  2003. 

'"See  Securities  Exchange  Act  Release  Nos, 
19907  dune  24,  1983),  48  FR  30814  duly  5,  1983) 
(SR-CBOE-83-08)  (approving  the  listing  and 
trading  of  options  tra  the  S&P  500  Index  on  the 
CBOE);  31591  (December  11,  1992).  57  FR  60253 
(December  18,  1992)  (SR-Amex-92-18)  (approving 
tfie  listing  and  trading  of  Portfolio  Depositary 
Receipts  based  on  the  S&P  500  Index  on  the  Amex); 
27382  (October  26,  1989),  54  FR  45834  (October  31, 
1989)  (SR-NYSE-89-05)  (approving  the  listing  and 
trading  of  Exchange  Stock  Portfolios  based  on  the 
value  of  the  S&P  500  Index  on  the  NYSE):  30394 


Because  the  Notes  are  issued  in 
$1,000  denominations,  the  Amex's 
existing  floor  trading  rules  will  apply  to 
the  trading  of  the  Notes.  First,  pursuant 
to  Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  the  Notes."  Second, 
even  though  the  Exchange's  debt  trading 
rules  apply,  12  the  Notes  will  be  subject 
to  the  equity  margin  rules  of  the 
Exchange.' *  Third,  the  Exchange  will, 
prior  to  trading  the  Notes,  distribute  a 
circular  to  the  membership  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities  (including 
suitability  recommendations)  when 
handling  transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes.  With 


(Februar>'  21.  1992),  57  FR  7409  (March  2,  1992) 
(SR-Amex-90-06)  (approving  the  listing  and 
trading  of  a  unit  investment  trust  linked  to  the  S&P 
500  Index);  47911  (May  22.  2003),  68  FR  32558 
(May  30,  2003)  (SR-Amex-2003-46)  (approving  the 
listing  and  trading  of  notes  linked  to  the  .S&P  500 
on  the  Amex);  and  47983  (|une  4,  2003),  68  FR 
35032  (June  11.  2003)  (SR-Amex-2003-45) 
(approving  the  listing  and  trading  of  a  note  issued 
by  CSFB  linked  to  S&P  500  on  the  Amex). 

' '  Amex  rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts,  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

'2  Amex  staff  represented  that  the  relevant  debt 
trading  rules  are  contained  in  Araex  Rules  100-140, 
Telephone  conversation  between  Jeffery  P.  Burns, 
Associate  General  Counsel,  Amex  and  Tim  Fox, 
Attorney,  Commission  on  June  24,  2003, 

'^  See  Amex  Rule  462. 
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respect  to  suitability  recommendations 
and  risks,  the  Exchange  will  require 
members,  member  organizations  and 
employees  thereof  recommending  a 
transaction  in  the  Notes:  (1)  To 
determine  that  such  transaction  is 
suitable  for  the  customer,  and  (2)  to 
have  a  reasonable  basis  for  believing 
that  the  customer  can  evaluate  the 
special  characteristics  of,  and  is  able  to 
bear  the  financial  risks  of  such 
transaction.  In  addition,  UBS  will 
deUver  a  prospectus  in  connection  with 
the  initial  sales  of  the  Notes. 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  the  Exchange  will 
rely  on  its  existing  surveillance 
procedures  governing  equities,  which 
have  been  deemed  adequate  under  the 
A(  it-  In  addition,  the  Exchange  also  has 
a  general  policy,  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

;2.  IStatutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  i"*  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5), '^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Prom 
Members,  Participants  or  Others 

The  Exchange  did  not  solicit  or 
receive  any-written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to" 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


Conunission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betweenthe 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  edso  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2003-62  and  should  be 
submitted  by  August  7,  2003. 

IV.  Commission's  Findings  and  Order  ■ 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  ndes 
and  regulations  thereunder,  applicable 
to  a  national  securities  exchange,  and, 
in  particular,  with  the  requirements  of 
Section  6(b)(5)  of  the  Act.ie  The 
Commission  finds  that  this  proposal  is 
similar  to  several  instruments  currendy 
listed  and  traded  on  the  Amex  that  the 
Commission  recently  approved.'^ 
Accordingly,  the  Commission  finds  that 
the  listing  and  trading  of  the  Notes 
based  on  the  Index  is  consistent  with 
the  Act  and  will  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regidating,  clearing 
and  settling,  processing  information 
with  respect  to,  and  facilitating 
transactions  in  securities,  and,  in 
general,  protect  investors  and  the  public 
interest  consistent  with  Section  6(b)(5) 
oftheAct.18 

As  described  more  fully  above,  at 
maturity,  the  holder  of  a  Note  will 
receive  an  amount  based  upon  the 
percentage  change  of  the  Index. 


f  15  U.S.C.  78f(b). 
15  U.S.C.  78f[b)(5). 


'»15  U.S.C.  78f(b)(5). 

"See  Securities  Exchange  Act  Release  Nos. 
47983  Oune  4,  2003),  68  FR  35032  Oune  11,  2003) 
(SR-Amex-2003-45)  (approval  of  the  listing  and 
trading  of  CSFB  non-principal  protected  notes 
linked  to  the  S&P  500);  47911  (May  22.  2003).  63 
FR  32558  (May  30,  2003)  (SR-Aniex-2003-46) 
(approving  the  listing  and  trading  of  non-principal 
protected  notes  linked  to  the  S&P  500):  46883 
(November  21,  2002),  67  FR  71216  (November  29, 
2002)  (SR-Amex-2002-88)  (approving  the  listing 
and  trading  of  non-principal  protected  notes  linked 
to  the  DJIA). 

>»  15  U.S.C.  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  See  15  U.S.C.  78c(f). 


Specifically,  at  maturity,  if  the  value  of 
the  Index  has  increased  over  the  term  of 
the  Notes,  the  beneficial  owner  will  be 
entitled  to  receive  a  payment  on  the 
Notes  equal  to  the  principal  amount 
plus  the  percentage  change  of  the  Index, 
subject  to  a  maximum  return  of  100%.. 
If  the  Note  declines  up  to  20%  during 
the  term,  the  beneficial  owner  will 
receive  the  full  principal  amount  of 
$1,000  per  Unit.  However,  if  the  return 
of  the  Index  is  less  than  -  20%,  a  holder 
will  receive  a  payment  at  maturity  of  the 
original  principal  amount  reduced  by 
1%  for  each  percentage  point  that  the 
percentage  change  in  the  Index  is  below 
-20%. 

The  Commission  notes  that  the  Notes 
are  non-leveraged,  "partial  principal 
protection"  instruments,  with  the 
potential  for  holders  to  lose  80%  of  their 
investment  if  the  Index  sustains  a  loss 
of  1 00% .  The  Notes  are  debt 
instruments  whose  price  will  be  derived 
and  based  upon  the  value  of  the  Index. 
The  Notes,  at  a  minimum,  will  pay  the 
beneficial  owner  20%  of  the  principal 
amount  at  maturity.  Thus,  if  the  value 
of  the  Index  has  declined  more  than 
20%  at  maturity,  the  holder  of  the  Note 
will  receive  less  than  the  original  public 
offering  price  of  the  Note.  Accordingly, 
the  level  of  risk  involved  in  the 
purchase  or  sale  of  the  Notes  is  similar 
to  the  risk  involved  in  the  purchase  or 
sale  of  traditional  common  stock. 
Because  the  final  rate  of  return  of  the 
Notes  is  derivatively  priced  and  based 
upon  the  performance  of  an  index  of 
securities,  and  because  the  Notes  are 
debt  instruments  that  do  not  guarantee 
a  return  of  principal  beyond  20%,  and 
because  investors'  potential  return  is 
limited  by  the  Maximum  Return 
Amount,  if  the  value  of  the  Index  has 
increased  over  the  term  of  such  note, 
there  are  several  issues  regarding  the 
trading  of  this  type  of  product. 
However,  for  the  reasons  discussed 
below,  the  Commission  believes  the 
Exchange's  proposal  adequately 
addresses  the  concerns  raised  by  this 
type  of  product. 

First,  the  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  the  Notes.  In  particular, 
by  imposing  the  hybrid  listing 
standards,  suitability,  disclosure,  and 
compliance  requirements  noted  above, 
the  Comiaission  believes  that  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  the  Notes.  The 
Exchange  will  require  members, 
member  organizations  and  employees 
thereof  recommending  a  transaction  in 
the  Notes  to:  (1)  Determine  that  such 
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transaction  is  suitable  for  the  customer; 
and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics,  and  bear  the 
financial  risks,  of  such  a  transaction. 
Moreover,  the  Commission  notes  that 
the  Exchange  will  distribute  a  circular 
to  its  membership  calling  attention  to 
the  specific  risks  associated  with  the 
Notes  and  the  compliance  responsibility 
when  handling  transactions  in  the 
Notes.  The  Commission  also  notes  that 
UBS  will  deliver  a  prospectus  in 
connection  with  the  initial  sale  of  the 
Notes.  In  addition,  the  Commission 
notes  that  Amex  will  incorporate  and 
rely  upon  its  existing  surveillance 
procedure  governing  equities,  which 
have  been  deemed  adequate  under  the 
Act.  Moreover,  the  Commission  also 
notes  that  the  Exchange  has  a  general 
policy  that  prohibits  the  distribution  of 
material,  non-public  information  by  its 
employees. 

In  approving  the  product,  the 
Commission  recognizes  that  the  Index  is 
a  capitalization-weighted  index  of  500 
companies  listed  on  Nasdaq,  the  NYSE, 
and  the  Amex.  The  Commission  notes 
that  the  Index  is  determined,  calculated, 
and  maintained  by  S&P.  As  of  June  11, 
2003.  the  market  capitalization  of  the 
securities  included  in  the  S&P  500 
ranged  from  a  high  of  $305.3  billion  to 
a  low  of  S388.5  million.  The  average 
daily  trading  volume  for  these  same 
securities-  for  the  last  six  (6)  months 
ranged  from  a  high  of  50.3  million  - 
shares  to  a  low  of  148,223  shares. 

Given  the  large  trading  volume  and 
capitalization  of  the  compositions  of  the 
stocks  underlying  the  Index,  the 
Commission  believes  that  the  listing  and 
trading  of  the  Notes  that  are  linked  to 
the  Index  should  not  unduly  impact  the 
market  for  the  underlying  securities 
comprising  the  Index  or  raise 
manipulative  concerns.  As  discussed 
more  fully  above,  the  underlying  stocks 
comprising  the  Index  are  well- 
capitahzed,  highly  liquid  stocks. 
Moreover,  the  issuers  of  the  underlying 
securities  comprising  the  Index,  are 
subject  to  reporting  requirements  under 
the  Act,  and  all  of  the  component  stocks 
are  eitherlisted  or  traded  on,  or  traded 
through  the  facilities  of,  U.S.  securities 
markets.  In  addition,  the  Exchange 
equity  margin  rules  and  debt  trading 
rules  will  apply  to  the  securities.  The 
Commission  believes  that  the 
application  of  these  rules  should 
strengthen  the  integrity  of  the  Notes. 
The  Commission  also  believes  that  the 
Exchange  has  appropriate  surveillance 
procedures  in  place  to  detect  and  deter 
potential  manipulation  for  similar 
index-linked  products.  By  applying 
these  procedures  to  the  Notes,  the 


Commission  believes  that  the  potential 
for  manipulation  of  the  underlying 
securities  is  minimal,  thereby  protecting 
investors  and  the  public  interest. 

Furthermore,  the  Commission  notes 
that  the  Notes  are  dependant  upon  the 
individual  credit  of  the  issuer,  UBS.  To 
some  extent  this  credit  risk  is 
minimized  by  the  Exchange's  listing 
standards  in  Section  107A  of  the 
Company  Guide  which  provide  that 
only  issuers  satisfying  substantial  asset 
and  equity  requirements  may  issue 
securities  such  as  the  Notes.  In  any 
event,  financial  information  regarding 
UBS,  in  addition  to  the  information  on 
the  500  common  stocks  comprising  the 
Index,  will  be  publicly  available."' 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer 
such  as  UBS,  or  a  subsidiary  providing 
a  hedge  for  the  issuer,  will  incur 
position  exposure.  However,  as  the 
Commission  has  concluded  in  previous 
approval  orders  for  other  hybrid 
instruments  issued  by  broker-dealers, ^o 
the  Commission  believes  that  this 
concern  is  minimal  given  the  size  of  the 
Notes  issuance  -'  in  relation  to  the  net 
worth  of  UBS. 

Finally,  the  Commission  notes  that 
the  value  of  the  Index  will  be 
disseminated  at  least  once  every  fifteen 
seconds  throughout  the  trading  day.  The 
Commission  believes  that  providing 
access  to  the  value  of  the  Index  at  least 
once  every  fifteen  seconds  throughout 
the  trading  day  is  extremely  important 
and  will  provide  benefits  to  investors  in 
the  product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 


■''The  C'.ummission  notes  that  tlie  500  component 
slocks  that  comprise  fhe  Index  are  reporting 
companies  under  the  Act",  and  the  Notes  will  be 
registered  under  .Section  12  of  the  Act. 

-'"  See  Securities  Exchange  Act  Release  Nos. 
47983  dune  4.  2003).  68  FR  .■>032  (lune  1 1 ,  2003) 
(SR-Amex-2O03-4.'j)  (approving  the  listing  and 
trading  of  notes  whose  returns  are  based  on  the 
performance  of  the  Index);  47911  (May  22.  2003), 
r.8  FR  32,558  (May  30,  2003)  (SR-Amex-2003-J6) 
(approving  the  li.sting  and  trading  of  notes  whose 
returns  are  based  on  the  performance  of  the  Index): 
44913  (October  9,  2001).  66  FR  52469  (October  15, 
2001)  (.SR-NASD-2001-73)  (approving  the  listing 
and  trading  of  notes  whose  return  is  based  on  the 
performance  of  the  Nasdaq-100  Index):  44483  (June 
27,  2001).  66  FR  35677  (July  6.  2001)  (SR-Amex- 
2001-40)  (approving  the  listing  and  trading  of  notes 
whose  return  is  ba.secl  on  a  portfolio  of  20  securities 
selected  from  the  Amex  Institutional  Index):  and 
37744  (.September  27,  1996).  61  FR  52480  (October 
7, 1996)  (,SR-Amex-96-27)  (approving  the  listing 
and  trading  of  notes  whose  return  is  based  on  a 
weighted  portfolio  of  healthcare/biotechnology 
industry  securities). 

-'The  Commission  notes  that  the  issuance  will  be 
SIO  million.  Telephone  conversation  between 
Jeffery  P.  Bums.  As.sociate  General  Counsel.  Amex 
and  Tim  Fox,  Attorney.  Commission  on  July  7. 
2003. 


of  publication  of  the  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Exchange  has  requested  accelerated 
approval  because  this  product  is  similar 
to  several  other  instruments  currently 
listed  and  traded  on  the  Amex.-^  The 
Commission  believes  that  the  Notes  will 
provide  investors  with  an  additional 
investment  choice  and  that  accelerated 
approval  of  the  proposal  will  allow 
investors  to  begin  trading  the  Notes 
promptly.  Additionally,  the  Notes  will 
be  listed  pursuant  to  Amex's  existing 
hybrid  security  listing  standards  as 
described  above.  Based  on  the  above, 
the  Commission  believes  there  is  good 
cause,  consistent  with  Section  6(b)(5) 
and  19(b)(2)  of  the  Act.^'  to  approve  the 
proposal  on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^-i  that  the 
proposed  rule  change  (SR-Amex-2003- 
62),  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority,  ^s 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-18066  Filed  7-16-03;  8;45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48151;  File  No.  SR-Amex- 
2003-63] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  the  Listing 
and  Trading  of  Notes  Linked  to  the 
Performance  of  the  Amex 
Biotechnology  Index 

July  10,  200.3. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of 
1934("Act") '  and  Rule  19b-4 
thereunder,-  notice  is  hereby  given  that 
on  June  17,  2003,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  n  below,  which  Items 
have  been  prepared  by  the  Exchange. 


"  See  supra  note  17, 

"  15  U,S.C.  78f(b)(5)  and  78s(b)(2). 

-■'15U.S.C.  78s(b)(2). 

"17CFR200.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

- 17  CFR  240,19b-l. 
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On  June  23,  2003,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change. '  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons  and  is  approving  the 
proposal  on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  list  and 
trade  under  section  107 A  of  the  Amex 
Company  Guide  ("Company  Guide"), 
notes  linked  to  the  performance  of  the 
Amex  Biotechnology  Index  (the 
"Biotech  Index"  or  Index"). 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
cranments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  has 
prepared  sununaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  t 

Under  section  107 A  of  the  Company 
Guide,  the  Exchange  may  approve  for 
listing  and  trading  securities  which 
cannot  be  readily  categorized  under  the 
listing  criteria  for  conmion  and 
preferred  stocks,  bonds,  debentures,  or 
warrants."*  The  Amex  proposes  to  list  for 
trading  under  section  107A  of  the 
Company  Guide  notes,  the  performance 
of  which  is  linked  to  the  Biotech  Index 
(the  "Accelerated  Return  Notes"  or 
" Notes ").^  The  Biotech  Index  is 
determined,  calculated  and  maintained 
solely  by  the  Amex.^  The  Notes  will 
provide  for  a  multiplier  of  any  positive 
performance  of  the  Index  during  such 
term  subject  to  a  maximum  payment 
amount  or  ceiling. 

The  Notes  will  conform  to  the  listing 
guidelines  under  section  107A  ^  and 
continued  listing  guidelines  under    * 
sections  1001-1003  «  of  the  Company 
Guide.  The  Notes  are  senior  non- 
convertible  debt  securities  of  Merrill 
Lynch.  The  Notes  will  have  a  term  of 
not  less  than  one,  nor  more  than  ten 
years.  Merrill  Lynch  will  issue  the  Notes 
in  denominations  of  whole  units  (a 
"Unit"),  with  each  Unit  representing  a 
single  Note.  The  original  public  offering 
price  will  be  $10  per  Unit.  The  Notes 


will  entitle  the  owrner  at  maturity  to 
receive  an  amount  based  upon  the 
percentage  change  of  the  Biotech  Index. 
At  maturity,  if  the  value  of  the  Index  has 
increased  over  the  term  of  the  Notes,  a 
beneficial  owner  will  be  entitled  to 
receive  a  payment  on  the  Notes  equal  to 
three  (3)  times  the  amount  of  that 
percentage  increase,  not  to  exceed  a 
maximum  payment  (the  "Capped 
Value")  to  be  determined  at  the  time  of 
issuance  of  the  Notes.^  The  Notes  will 
not  have  a  minimum  principal  amount 
that  will  be  repaid,  and  accordingly, 
payment  on  the  Notes  prior  to  or  at 
maturity  may  be  less  than  the  original 
issue  price  of  the  Notes.  Accordingly, 
the  Notes  are  not  "principal  protected," 
and  are  fully  exposed  to  any  decline  in 
the  level  of  the  Biotech  Index.'"  The 
Notes  are  also  not  callable  by  the  Issuer. 

The  payment  that  a  holder  or  investor 
of  a  Note  will  be  entitled  to  receive  (the 
"Redemption  Amount")  de{}ends 
entirely  on  the  relation  of  the  average  of 
the  values  of  the  Biotech  Index  at  the 
close  of  the  market  on  the  five  (5) 
business  days  shortly  before  the 
maturity  of  the  Notes  (the  "Ending 
Value")  and  the  cloning  value  of  the 
Biotech  Index  on  the  date  the  Notes  are 
priced  for  initial  sale  to  the  public  (the 
"Starting  Value"). 

If  the  Ending  Value  is  greater  than  the 
Starting  Value,  the  Redemption  Amount 
per  Unit  will  equal: 


$1,000  + 


$  1,000  X 


I  Final  Level  -  Initial  Level  ) 


I" 


Initial  Level 


') 


,  subject  to  the  Maximum  Return  Amount. 


'See  Letter  from  Jeffrey  P.  Burns,  Associate 
General  Counsel,  Amex,  to  Nancy  Sanow,  Assistant 
Ditector,  Division  of  Market  Regulation 
("Division").  Commission,  dated  June  20.  2003 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange  clarified  its  policy  regarding  the  use  of 
non>public  information'by  employees.  Employees 
involved  in  the  selection  and  maintenance  of  the 
indax  are  part  of  the  marketing  staff  and  are  also 
covered  by  the  insider  trading  prohibitions. 
Telephone  conversation  between  Jeffrey  P.  Bums. 
Associate  General  Counsel,  Amex,  and  Mia  C.  Zur, 
Attorney,  Division  of  Market  Regulation, 
Commission,  on  July  7,  2003. 

■•  See  Securities  Exchange  Act  Release  No.  27753 
(March  1.  1990),  55  FR  8626  (March  8, 1990)  (order 
approving  File  No.  SR-Amex-89-29). 

*  Merrill  Lynch  &  Co..  Inc.  ("Merrill  Lynch")  and 
the  Amex  have  entered  into  a  non-exclusive  license 
aglaement  providing  for  the  use  of  the  Index  by 
Merrill  Lynch  and  certain  affiliates  and  subsidiaries 
in  cormection  with  certain  securities  including 
these  Notes.  Amex  is  not  responsible  and  will  not 
participate  in  the  issuance  and  creation  of  the 
Notes. 

*The  Biotech  Index  is  an  equal  dollar  weighted 
index  designed  to  measure  the  performance  of  a 
cross  section  of  companies  in  the  biotechnology 
industry  that  are  primarily  involved  in  the  use  of 
biological  processes  to  develop  products  or  provide 


services.  Such  processes  include,  but  are  not 
limited  to,  recombinant  DNA  technology,  molecular 
biology,  genetic  engineering,  monoclonal  antibody- 
based  technology,  lipid/liposome  technology,  and 
genomics.  The  Index  was  established  with  a 
benchmark  value  of  200.00  on  October  18.  1991.  " 
The  Index  is  rebalanced  quarterly  based  on  closing 
prices  on  the  third  Friday  in  January,  April,  July  & 
October  to  ensure  that  each  component  stock 
continues  to  represent  approximately  equal  weight 
in  the  Index.  The  securities  included  in  the  Biotech 
Index  are  listed  on  the  Amex,  New  York  Stock 
Exchange,  Inc.  ("NYSE")  or  traded  through  the 
Nasdaq  Stock  Market.  Inc.  ("Nasdaq"). 

'  The  initial  listing  standards  for  the  Notes 
require:  (1 )  A  minimum  public  distribution  of  one 
million  units;  (2)  a  minimum  of  400  shareholders: 
(3)  a  market  value  of  at  least  $4  million;  and  (4)  a 
term  of  at  least  one  year.  In  addition,  the  listing 
guidelines  provide  that  the  issuer  have  assets  in 
excess  of  SlOO  million,  stockholder's  equity  of  at 
least  SIO  million,  and  pre-tax  income  of  at  least 
$750,000  in  the  last  Rscal  year  or  in  two  of  the  three 
prior  fiscal  years.  In  the  case  of  an  issuer  which  is 
unable  to  satisfy  the  earning  criteria  stated  in 
section  101  of  the  Company  Guide,  the  Exchange 
will  require  the  issuer  to  have  the  following:  (1) 
asserts  in  excess  of  $200  million  and  stockholders' 
equity  of  at  least  SIO  million:  or  (2j  assets  in  excess 
of  SlOO  million  and  stockholders'  equity  of  at  least 
$20  million.: 


^The  Exchange's  continued  listing  guidelines  are 
set  forth  in  sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Company  Guide,  section  l(K)2(b) 
of  the  Company  Guide  states  that  the  Exchange  will' 
consider  removing  from  listing  any  security  where, 
in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  Notes,  the  Exchange  will  rely,  in  part,  on  the 
guidelines  for  bonds  in  Section  1003(b)(iv).  Section 
1003(b)(iv)(A)  provides  that  the  Exchange  will 
normally  consider  suspending  dealings  in.  or 
removing  from  the  list,  a  security  if  the  aggregate 
macket  value  or  the  principal  amount  of  bonds . 
publicly  held  is  less  than  S400.000. 

"The  capped  value  is  expected  to  represent  an 
appreciation  of  16%  to  20%  over  the  original  public 
offering  price  of  the  Notes.  Thus,  maximum 
payment  is  not  expected  to  exceed  between  SI  1.60 
and  S12.00  per  Note.  See  Merrill  Lynch  &  Co.,  Inc., 
Accelerated  Return  Notes  Linked  to  the  Amex 
Biotechnology  Index^^^  Preliminary  Prospectus 
Supplement  dated  June  16,  2003. 

<°  A  negative  return  of  the  Index  will  reduce  the 
redemption  amount  at  maturity  with  the  potential 
that  the  holder  of  the  Note  could  lose  his  entire 
investment. 
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If  the  Ending  Value  is  less  than  or 
equal  to  the  Starting  Value,  the 


Redemption  Amount  per  Unit  will 
equal: 


$1,000  + 


$  1.000  X 


(  Final  Level  -  Initial  Level \ 


Initial  Level 


+  20% 


The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  "portfolio  security, 
dividend  payments  or  any  other 
ownership  right  or  interest  in  the 
portfolio  of  securities  comprising  the 
Biotech  Index.  The  Notes  are  designed 
for  investors  who  want  to  participate  or 
gain  exposure  to  the  Biotech  Index, 
subject  to  a  cap,  and  who  are  willing  to 
forego  market  interest  payments  on  the 
Notes  during  such  term.  The 
Commission  has  previously  approved 
the  listing  of  options,  and  securities  the 
performance  of  which  have  been  linked 
to,  or  based  on,  the  Biotech  Index." 

As  of  June  1 2 ,  2003 .  the  market 
capitalization  of  the  securities  included 
in  the  Biotech  Index  ranged  from  a  high 
of  S84. 1  bilHon  to  a  low  of  $556.2 
million.  The  average  daily  trading 
volume  for  these  same  securities  for  the 
last  sLx  (6)  months,  as  of  the  same  date, 
ranged  from  a  high  of  1 1 .6  million 
shares  to  alow  of  349,268  shares. '^  The 
value  of  the  Biotech  Index  will  be 
disseminated  at  least  once  every  fifteen 
(15)  seconds  throughout  the  trading  day. 

Because  the  Notes  are  linked  to  an 
index  comprised  of  equity  securities, 
the  Amex's  existing  equity  floor  trading 
rules  will  apply  to  the  trading  of  the 
Notes.  First,  pursuant  to  Amex  Rule 
411,  the  Exchange  will  impose  a  duty  of 
due  diligence  on  its  members  and 
member  firms  to  learn  the  essential  facts 
relating  to  every  customer  prior  to 
trading  the  Notes. '^  Second,  the  Notes 


' '  See  Securities  Exchange  Act  Release  Nos. 
31245  (September  28.  1992),  57  FR  45844  (October 
5.  1992)  (approving  the  listing  and  trading  of  long- 
term  options  (••  LEAPS")  based  on  the  Amex 
Biotechnology  Index  and  a  reduced  value  Amex 
Biotechnology  Index):  and  45305  (January  17, 
2002),  67  FR  3753  (January  25,  2002)  (approving  the 
listing  and  trading  of  non-principal  protected 
exchangeable  notes  linked  to  the  Biotech- 
Pharmaceutical  Index). 

■^  .\s  of  June  12.  2003  the  Biotech  Index  was 
composed  of  shares  of  thei  following  companies: 
Affymetrix.  Inc.  (AFFX);  Amgen  Inc.  (AMGN):    ' 
Applera  Corporation — Celera  Genomics  Group 
(CRA):  Biogen,  Inc.  (BGEN);  Cephalon.  Inc.  (CEPH); 
Chiron  Corporation  (CHIR):  Enzon,  Inc.  (ENZN): 
Genentech,  Inc.  (DNA):  Genzyme  Corporation 
(GENZ):  Gilead  Sciences.  Inc!  (GILD):  Human 
Genome  Sciences.  Inc.  (HGSI);  IDEC 
Pharmaceuticals  Corporation  (IDPH):  Invitrogen 
Corporation  (IVGN):  Medimmune,  Inc.  (MEDI); 
Millennium  Pharmaceuticals,  Inc.  (MLNM);  Protein 
Design  Labs.  Inc.  (PDLI)  and  Vertex 
Pharmaceuticals  Incorporated  (VRTX). 

'^  Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 


will  be  subject  to  the  equity  margin 
rules  of  the  Exchange.i"*  Third,  the 
Exchange  will,  prior  to  trading  the 
Notes,  distribute  a  circular  to  the 
membership  providing  guidance  with 
regard  to  member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes.  With 
respect  to  suitability  recommendations 
and  risks,  the  Exchange  will  require 
members,  member  organizations  and 
employees  thereof  recommending  a 
transaction  in  the  Notes:  (1)  To 
determine  that  such  transaction  is 
suitable  for  the  customer,  and  (2)  to 
have  a  reasonable  basis  for  believing 
that  the  customer  can  evaluate  the 
special  characteristics  of,  and  is  able  to 
bear  the  financial  risks  of  such 
transaction.  In  addition,  Merrill  Lynch 
will  deliver  a  prospectus  in  connection 
with  the  initiaJ  sales  of  the  Notes. 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  the  Exchange  will 
rely  on  its  existing  surveillance 
procedures  governing  equities,  which 
have  been  deemed  adequate  under  the 
Act.  In  addition,  the  Exchange  also  has 
a  general  policy,  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act  »5 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5), '«  in  particular,  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 


diligence  to  learn  the  essential  facts,  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

'■•  See  Amex  Rule  462. 

'5  15U.S.C.  78f(b). 
-  '"ISU.S.C.  78f[b)(5). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspectionand  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2003-63  and  should  be 
submitted  by  August  7,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder,  applicable 
to  a  national  securities  exchange,  and, 
in  particular,  with  the  requirements  of 
section  6(b)(5)  of  the  Act.i^  The 
Commission  finds  that  this  proposal  is 
similar  to  several  approved  instruments 


"  15  U.S.C.  78flb}(5). 
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currently  listed  and  traded  on  the 
Amex.'"  Accordingly,  the  Commission 
finds  that  the  listing  and  trading  of  the 
Notes  based  on  the  Index  is  consistent 
with  the  Act  and  will  promote,  among 
other  things,  just  and  equitable 
principles  of  trade  and  will  facilitate 
transactions  in  securities,  and,  in 
general,  protect  investors  and  the  public 
interest  consistent  with  section  6(b)(5) 
oftheAct.'o 

As  described  more  fully  above,  at 
maturity,  the  holder  of  a  Note  will 
receive  an  amount  based  upon  the 
percentage  change  of  the  Biotech  Index. 
Specifically,  at  maturity,  the  holder  of  a 
Note  will  be  entitled  to  receive  a 
payment  equal  to  three  times  the 
amount  of  that  percentage  increase,  not 
to  exceed  a  certain  maximum  payment, 
if  the  value  of  the  Biotech  Index  has 
increased  over  the  term  of  such  Note. 
The  Notes  will  provide  investors  who 
are  willing  to  forego  market  interest 
payments  diuing  the  term  of  the  Notes 
with  a  means  to  participate  or  gain 
exposure  to  the  Index,  subject  to  a  cap. 

The  Commission  notes  tnat  the  Notes 
are  not-leveraged,  non-principal 
protected  instruments.  The  Notes  are 
debt  instruments  whose  price  will  be 
derived  and  based  upon  the  value  of  the 
Biotech  Index.  The  Notes  do  not  have  a 
minimum  principal  amount  that  will  be 
repaid  at  maturity,  and  the  payments  of 
the  Notes  prior  to  or  at  matiuity  may  be 
less  than  the  original  issue  price  of  the 
Notes.  Thus,  if  the  value  of  the  Biotech 
Index  has  declined  at  rnaturity,  the 
holder  of  the  Note  will  receive  less  than 
the  original  public  offering  price  of  the 
Note.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
retiun  of  the  Notes  is  derivatively  priced 
and  based  upon  the  performance  of  an 
index  of  securities,  because  the  Notes 
are  debt  instruments  that  do  not 
guarantee  a  return  of  principal,  and 
because  investors'  potential  return  is 
limited  by  the  Capped  Amoimt,  if  the 


HSee  Securities  Exchange  Act  Release  Nos. 
47963  (June  4.  2003),  68  FR  35032  (June  11.  2003) 
(approving  the  hsting  and  trading  of  non-principal 
proDected  notes  United  to  the  S&P  500);  47911  (May 
22.  2003).  68  FR  32558  (May  30.  2003)  (approving 
the  listing  and  trading  of  non-principal  protected 
notes  linked  to  the  S&P  500):  46883  (November  21, 
2002),  67  FR  71216  (November  29,  2002)  (approving 
the  listing  and  trading  of  non-principal  protected 
notes  linked  to  the  DIIA):  and  45305  (January  17. 
2002).  67  FR  3753  (|anuary  25,  2002)  (approving  the 
listing  and  trading  of  non-principal  protected 
exchangeable  notes  linked  to  the  Biotech- 
Pharmaceutical  Index). 

•»15  U.S.C.  78f(b)(5).  In  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 


value  of  the  Biotech  Index  has  increased 
over  the  term  of  such  Note,  there  are 
several  issues  regarding  the  trading  of 
this  type  of  product.  However,  for  the 
reasons  discussed  below,  the 
Commission  believes  that  the 
Exchange's  proposal  adequately 
addresses  the  ccmcerns  raised  by  this 
type  of  product. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  the  Notes.  In  particular, 
by  imposing  the  hybrid  listing 
standards,  suitability,  disclosure;  and 
compliance  requirements  noted  above, 
the  Commission  believes  that  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  the  Notes. 
Moreover,  the  Commission  notes  that 
the  Exchange  will  distribute  a  circular 
to  its  membership  calling  attention  to 
the  specific  risks  associated  with  the 
Notes.  The  Commission  also  notes  that 
Merrill  Lynch  will  deliver  a  prospectus 
in  connection  with  the  initial  sale  of  the 
Notes.  In  addition,  the  Commission 
notes  that  Amex  will  incorporate  and 
rely  upon  its  existing  surveillance 
procedure  governing  equities,  which 
have  been  deemed  adequate  under  the 
Act.  Moreover,  the  Commission  also 
notes  that  the  Exchange  has  a  general 
policy  that  prohibits  the  distribution  of 
material,  non-public  information  by  its 
employees,  which  is  necessary  given 
Amex's  role  in  selecting  components 
and  maintaining  the  Index. 

In  approving  this  product,  the 
Commission  recognizes,  that  Biotech 
Index  is  an  equal  dollar  weighted  index 
listed  on  Nasdaq,  the  NYSE  and  the 
Amex.  The  Commission  notes  that  the 
Biotech  Index  is  determined,  calculated, 
and  maintained  by  Amex.  As  of  June  12, 
2003,  the  market  capitalization  of  the 
securities  included  in  the  Biotech  Index 
ranged  from  a  high  of  $84.1  billion  to  a 
low  of  $556.2  million.  The  average  daily 
trading  volume  for  these  same  securities 
for  the  last  six  (6)  months,  as  of  the  same 
date,  ranged  from  a  high  of  1 1.6  million 
shares  to  a  low  of  349,268  shares. 20 


2"  As  of  June  12.  2003  the  Biotech  Index  was 
composed  of  shares  of  the  following  companies: 
Affymetrix,  Inc.  (AFFX);  Amgen  Inc.  (AMGN); 
Applera  Corporation-Celera  Genomics  Group 
(CRA);  Biogen.  Inc.  (BGEN):  Cephalon,  Inc.  (CEPH); 
Chiron  Corporation  (CHIR):  Enzon.  Inc.  (ENZN); 
Genentech.  Hic.  (DNA);  Genzyme  Corporation 
(GENZ):  Gilead  Sciences,  Inc.  (GILD):  Human 
Genome  Sciences.  Inc.  (HGSI):  lOEC 
Pharmaceuticals  Corporation  (IDPH);  Invitrogen 
Corporation  (IVGN):  Medimmune.  Inc.  (MEDI): 
Millennium  Pharmaceuticals,  Inc.  (MLNM);  Protein 
Design  Labs,  Inc.  (PDLI)  and  Vertex 
Pharmaceuticals  Incorporated  (VRTX). 


Given  the  relatively  large  trading 
volume  and  capitalization  of  the 
compositions  of  the  stocks-underlying 
the  Biotech  Index,  the  Commission 
believes  that  the  listing  and  trading  of 
the  Notes  that  are  linked  to  the  Biotech 
Index,  should  not  unduly  impact  the 
market  for  the  underlying  securities 
comprising  the  Biotech  Index  or  raise 
manipulative  concerns.  As  discussed 
more  fully  above,  the  underlying  stocks 
comprising  the  Biotech  Index  are  well- 
capitalized,  highly  liquid  stocks. 
Moreover,  the  issuers  of  the  underlying 
securities  comprising  the  Biotech  Index, 
are  subject  to  reporting  requirements 
under  the  Act,  and  all  of  the  component 
stocks  are  either  listed  or  traded  on,  or 
traded  through  the  facilities  of,  U.S. 
securities  markets.  Additionally,  the 
Amex's  surveillance  procedures  will 
serve  to  deter  as  well  as  detect  any 
potential  manipulation. 

Furthermore,  the  Cominission  notes 
that  the  Notes  are  depending  upon  the 
individual  credit  of  the  Issuer,  Merrill 
Lynch.  To  some  extent  this  credit  risk 
is  minimized  by  the  Exchange's  listing 
standards.in  section  107A  of  the 
Company  Guide  which  provide  the  only 
issuers  satisfying  substantial  asset  and 
equity  requirements  may  issues 
securities  such  as  the  Notes.  In  addition, 
the  Exchange's  "Other  Securities" 
listing  standards  further  require  that  the 
Notes  have  a  market  value  of  at  least  $4 
million.21  Furthermore,  financial 
information  regarding  Merrill  Lynch,  in 
addition  to  the  information  on  the 
common  stocks  comprising  the  Biotech 
Index,  will  be  pubUcly  available.^^ 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  other 
hybrid  instruments  issued  by  broker- 
dealers,23  \^q  Commission  believes  that 
this  concern  is  minimal  given  the  size 


-'  See  Company  Guide  Section  107A.  - 

"  The  Commission  notes  that  the  component 
stocks  that  comprise  the  Biotech  Index  are  reporting 
companies  under  the  Act,  and  the  Notes  will  be 
registered  under  section  12  of  the  Act. 

"  See  Securities  Exchange  Act  Release  Nos. 
44913  (October  9.  2001).  66  FR  52469  (October  15. 
2001 )  (order  approving  the  listing  and  trading  of 
notes  whose  retilm  is  based  on  the  performance  of 
the  Nasdaq-100  Index)  (File  No.  SR-NASD-2001-. 
73):  44483  (June  27,  2001).  66  FR  35677  (July  6. 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  portfolio  of  20 
securities  selected  from  the  Amex  Institutional 
Index)  (File  No.  SR-Amex-2001-40);  and  37744 
(September  27.  1996),  61  FR  52480  (October  7, 
1996)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  weighted  portfolio 
of  healthcare/biotechnology  industry  securities) 
(File  No.  SR-Amex-96-27). 
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of  the  Notes  issuance  ^*  in  relation  to  the 
net  worth  of  Merrill  L)aich. 

Finally,  the  Commission  notes  that 
the  value  of  the  Biotech  Index  will  be 
disseminated  at  least  once  every  fifteen 
seconds  throughout  the  trading  day.  The 
Commission  believes  that  providing 
access  to  the  value  of  the  Biotech  Index 
at  least  once  every  fifteen  seconds 
throughout  the  trading  day  is  extremely 
important  and  will  provide  benefits  to 
investors  in  the  product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice  of 
filing  thereof  in  the  Federal  Register. 
The  Exchange  has  requested  accelerated 
approval  because  this  product  is  similar 
to  several  other  instruments  currently 
listed  and  traded  on  the  Amex.^s 

The  Commission  believes  that  the 
Notes  will  provide  investors  with  an 
additional  investment  choice  and  that 
accelerated  approval  of  the  proposal 
will  allow  investors  to  begin  trading  the 
Notes  promptly.  Additionally,  the  Notes 
will  be  listed  pursuant  to  Amex's 
existing  hybrid  security  listing 
standards  as  described  above.  Based  on 
the  above,  the  Commission  believes 
there  is  good  cause,  consistent  with 
section  6(b)(5)  and  19(b)(2)  of  the  Act,26 
to  approve  the  proposal,  as  amended,  on 
an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^"  that  the 
proposed  rule  change  (SR-Amex-2003- 
63),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.-" 

Margaret  H.  McFarland, 

Deputy  Secretary.  * 

IFR  Doc.  03-18067  Filed  7-16-03:  8:45  am] 

BIUJNG  CODE  8010-01-P 


"The  Commission  notes  that  the  issuance  is  SIO 
million.  See  Merrill  Lynch  &  Co..  Inc.,  Accelerated 
Return  Notes  Linked  to  the  Amex  Biotechnology 
Index  SM.  Preliminary  Prospectus  Supplement  dated 
June  16,  2003. 

^*  See  supra  note  17. 
.     2»15U.S.C.  78fni)(5)and78s(b)(2). 

"15U.S.C.78s(b)(2). 

28  17CFR200.3O-3(A)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48145;  File  No.  SR-DTC- 
2003-03] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
a  Proposed  Rule  Change  Relating  to 
Modifications  to  Settlement  Progress 
Payments  Procedures 

July  9,  2003. 

Pxu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
February  13,  2003,  The  Depository  Trust 
Company  ("DTC")  filed  with  the  ' 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-2003-03) 
described  in  Items  I,  II,  and  III  below, 
which  Items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
DTC's  settlement  progress  payment 
("SPP")  procedures  to  allow  DTC 
participants,  including  issuing/paying 
agents  ("IPAs"),  to  direct  that  the 
proceeds  from  a  specific  SPP  be  used  to 
fund  a  particular  tr^saction,  including 
the  maturity  presentments  of  maturing 
seciurities  from  a  particular  money 
market  instrument  ("MMI")  program. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis^for,  the  Proposed  Rule 
Change 

Recently,  DTC  and  the  Bond  Market 
Association  ("BMA")  sought  industry 
comment  on  a  series  of  possible 


revisions  to  DTC's  MMI  settlement 
system  that  were  designed  to  enhance 
efficiency  and  reduce  the  liquidity  risk 
that  IPAs  incxu-  when  making  daily 
payments  of  billions  of  dollars  on 
maturing  MMls.^  Among  the  several 
problems  that  were  identified,  one  is 
that  the  intraday  funds  paid  by  one 
commercial  paper  issuer  may  be  used  to 
pay  off  the  matiuity  presentments  of 
another  issuer  because  IPAs  cannot 
control  how  their  issuers'  obligations 
are  processed  against  their  accounts  emd 
because  IPAs  cannot  align  specific 
issuer  intraday  credits  from  the  issuance 
of  new  conunercial  paper  to  a  specific 
debt  due  to  that  same  issuer's  maturing 
commercial  paper.  Although  this 
typically  does  not  cause  any  problems 
because  all  obligations  are  settled, 
events  such  as  those  of  September  11, 
2001,  can  severely  disrupt  the  process. 
Under  DTC's  current  procedures  for 
processing  of  maturity  presentments, 
DTC  delivers  the  maturing  commercial 
paper  fi-om  the  accounts  of  participants 
having  positions  in  the  maturing 
instrument  to  the  IPA's  MMI  participant 
account  early  on  the  maturity  date 
(generally  around  2:00  a.m.).  Since 
maturity  presentments  are  processed  as 
the  equivalent  of  book-entry  deliveries 
versus  payment,  a  maturity  presentment 
may  recycle  (i.e.  may  pend  in  DTC's 
system)  just  as  any  delivery  would  if  the 
net  debit  cap  or  collateralization 
controls  apphcable  to  the  IPA's  account 
prevent  the  delivery  from  taking  place. 
In  such  a  situation,  the  maturity 
presentment  would  be  processed  only 
when  additional  funds  are  credited  to 
the  IPA's  account.  Recycling  maturity 
presentments  are  processed  in  the  order 
they  are  in  DTC's  recycling  queue.  This 
order  is  without  regard  to  any  offsetting 
payment  or  reissuance  transaction 
because,  as  mentioned  above, "there  is  no 
provision  in  DTC's  current  procedures 
that  enables  an  IPA  to  allocate 
settlement  credits  derived  from  an 
intraday  SPP  to  a  specific  issuer's 
maturity  presentment. 

DTC's  new  procedures  will  enable  the 
IPA  to  direct  settlement  credits  from  an 
intraday  SPP  to  a  specific  issuer's 
maturity  presentments.  To  do  so,  when 
an  IPA  wires  funds  to  DTC's  account  at 
the  Federal  Reserve  Bank  of  New  York, 
the  IPA  will  designate  the  CUSIP 
number  of  the  issuer's  MMI.  DTC  will 
use  this  information  to  process  recycling 
transactions  containing  the  designated 
CUSIP.  (Previously,  upon  receipt  of  an 
intraday  SPP,  DTC  would  process  the 


'  15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 


'While  DTC's  filing  focuses  on  commercial 
paper,  the  issues  and  revised  procedures  are  for  all 
instnunents  settled  through  the  MMI  settlement 
system. 
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first  transaction  in  the  IPA's  recycling 
queue.) 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  1 7A  of  the  Act  •* 
because  it  will  promote  the  prompt  and 
accurate  settlement  of  securities 
transactions  and  will  be  implemented  in 
a  manner  that  is  consistent  with  DTC's 
risk  management  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTTC  perceives  no  impact  on 
conlpetition  by  reason  of  the  proposed 
rule  change. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Tlie  proposed  rule  change  was 
developed  in  consultation  with 
participants  in  the  MMI  market  and  was 
one  of  the  recommendations  in  a  paper 
issued  jointly  by  The  Bond  Market 
Association  and  The  Depository  Trust  & 
Clearing  Corporation,  DTC's  parent,  on 
November  25,  2002.  In  addition,  DTC's 
participants  were  notified  by  Important 
Notice  B#4528  on  March  31^  2003,  about 
the  modifications  to  DTC's  SPP 
procedures. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19{b)(3)(A){iii)  ^'  of  the  Act  and 
Securities  Exchange  Act  Rule  19b- 
4(f)(4)  '^  because  it  effects  a  change  in  an 
existing  service  of  DTC  that  does  not 
adversely  affect  the  safeguarding  of 
secirities  or  funds  in  DTC's  control  or 
for  which  DTC  is  responsible  and  does 
not  significantly  affect  DTC's  or  its 
participants'  respective  rights  or 
obligations.  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
inteirest,  for  the  protection  of  investors,  ' 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Per.$ons  making  written  submissions 


'i& 


U.S.C.  78q-l. 
U.S.C.  78s(b)(3)(A)(iii). 
l^iCFR  240.19b-4(0(4). 


■15 


should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street  NW., 
Washington,  DC  20549-0069. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-DTC-2003-03.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  .help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  DTC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-DTC-2003-03  and 
should  be  submitted  within  August  7, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-18068  Filed  7-16-03;  8:45  am] 
BILLING  CODE  8010-01-P 
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COMMISSION 

[Release  No.  34-48157;  File  No.  SR-1SE- 
2003-14) 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendments  No.  1  and  2  by 
International  Securities  Exchange,  Inc., 
Relating  to  Fee  Changes 

July  10.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),'  and  Rule  19b-4  thereunden^ 
notice  is  hereby  given  that  on  April  22, 
2003,  the  International  Securities 
Exchange,  Inc.  (the  "Exchange"  or  the 
"ISE")  filed  with  the  Securities  and 
Exchange  Commission  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  III  below,  which  items  have  been 
prepared  by  the  ISE.  On  May  15,  2003, 


'17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
!17CFR240.19b-4. 


the  ISE  filed  Amendment  No.  1  to  the 
proposed  rule  change.^  On  )uly  8,  2003, 
the  ISE  filed  Amendment  No.  2  to  the 
proposed  rule  change."  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  changes  to 
its  Schedule  of  Fees  in  order  to  establish 
a  fee  for  CLICRtm  through  Virtual 
Private  Network  ("VPN"),  a  new  type  of 
technical  connection  to  the  Exchange. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  ISE,  and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  ISE  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose  5 

The  Exchange  is  proposing  changes  to 
its  Schedule  of  Fees  in  order  to  establish 
a  fee  for  CLICKtm  through  VPN.  A 
CLICRT^'  through  VPN  connection  is 
available  to  Electronic  Access  Members 
("EAMs")  of  the  Exchange.  CLICKtm 
through  VPN  consists  of  CUCK^m  (the 
same  front-end,  order  entry  application 


'  See  letter  from  Michael  Simon.  Senior  Vice    - 
President  and  (General  Counsel.  ISE.  to  Nancv 
Sanow.  Assistant  Director.  Division  of  Market 
Regulation  ("DivrSion").  Commission,  dated  May 
14.  2003  ('Amendment  No.  l").  In  Amendment  No. 
1.  the  ISE  clarified  that  the  word  (JLKX  represents 
a  registered  trademark,  as  opposed  to  a  defined 
term,  and  that  CLICK/Trade  Review  Terminal  fees 
do  not  apply  to  CLICK  through  VPN. 

■•  .See  letter  from  Michael  Simon.  Senior  Vice 
President  and  General  Counsel.  ISE.  to  Nancy 
Sanow,  Assistant  Director.  Division.  Commission, 
dated  )uly  3.  2003  ("Amendment  No.  2").  In 
Amendment  No.  2.  the  ISE  revises  and  replaces  the 
original  description  contained  in  the  purpose 
section  of  the  notice.  In  particular,  the  revised 
purpose  section  clarifies  that  CLICK  through  VPN 
is  a  different  means  of  connecting  to  the  Exchange's 
existing  trading  system.  ISE  also  notes  that  no 
changes  are  necessary  to  the  existing  ISE 
surveillance  and  communication  rules  to 
accommodate  this  connection,  or  its  trading  system. 

^  See  Amendment  No.  2.  supra  note  4. 
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currently  widely  utilized  by  EAMs) 
nmning  over  a  seciue  "virtual  private 
network"  over  the  Internet.  CLICKtm 
through  VPN  was  designed  for  EAMs 
that  want  a  lower  cost,  lower  bandwith 
connection  to  the  Exchange  than  the 
traditional,  dedicated  network  CLICKTm 
connection.  The  Exchange  also 
envisions  that  EAMs  will  use  CLICK^m 
through  VPN  as  a  back-up  or  disaster 
recovery  connection  to  the  Exchange. 
CLICK™  through  VPN  is  merely  a 
different  means  of  connecting  to  the 
Exchange's  existing  system.  It  does  not 
change  the  operation  of  the  Exchange's 
existing  system,  and  it  does  not  require 
any  change  to  the  Exchange's 
surveillance  or  communications  rules. 
As  a  result,  the  Exchange  is  proposing 
to  establish  a  monthly  fee  of  $200  per 
Terminal  for  CLICKtm  through  VPN. 
The  purpose  of  the  CLICK™  through 
VPN  Fee  is  to  cover  the  Exchange's  costs 
in  connection  with  maintaining  the 
virtual  private  network. 

2.  Statutory- Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  under  section 
6(b)(4)  of  the  Act  *^  that  an  exchange 
have  an  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B.  Self-Reguiatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  not  solicited,  and 
does  not  intend  to  solicit,  comments  on 
this  proposed  rule  change.  The 
Exchange  has  not  received  any 
unsolicited  written  comments  from 
members  or  other  interested  parties. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)  of 
the  Act.7  and  Rule  19b-4(f)(2)8 
thereunder  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange.  At  any  time 
within  60  days  of  the  filing  of  such 


proposed  rule  change,  the  Commission 
may  siunmarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed- 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  the  File  No. 
ISE-2003-14  and  should  be  submitted 
by  August  7.  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 1" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-18124  Filed  7-16-03:  8:45  am] 
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[Release  No.  34-48161;  File  No.  SR-NASD- 
2003-57] 

Setf-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc;  Order  Granting  Approval 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto,  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  3  to  the  Proposed  Rule  Change 
Relating  to  Revisions  to  the  Uniform 
Application  for  Securities  Industry 
Registration  or  Transfer  (Form  U-4) 
and  Uniform  Termination  Notice  for 
Securities  Industry  Registration  (Form 
U-5) 

July  10,  2003. 
I.  Introduction 

On  April  8,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19l>-4  thereunder.2  a 
proposed  rule  change  that  would  revise 
the  Uniform  Application  for  Securities 
Industry  Registration  or  Transfer  ("Form 
U-4")  and  Uniform  Termination  Notice 
for  Securities  Industry  Registration 
("Form  U-5")  to:  (1)  Add  disclosure 
questions  to  the  "Regulatory 
Disciplinary  Actions"  subsection  of 
Section  14  (Disclosure  Questions)  of  the 
Form  U-4  to  elicit  information 
regarding  events  that  might  cause  a 
person  to  be  subject  to  a  statutory 
disqualification  as  a  result  of  additional 
categories  of  statutory  disqualification 
in  the  Act  created  by  passage  of  the 
Sarbanes-Oxley  Act  of  2002  ("Sarbanes- 
Oxley  Act");  (2)  add  a  Disclosure 
Reporting  Page  ("DRP")  and  a  question 
to  the  Form  U-5  that  parallels  Uie  Form 
U-4  DRP  relating  to  terminations  for 
cause;  (3)  streamline  the  language 
associated  with  questions  on  the  Form 
U-4  relating  to  fingerprinting 
requirements;  and  (4)  make  certain 
technical,  clarifying,  and  conforming 
changes  to  facilitate  accurate  reporting 
and  filing. 

On  April  16,  2003,  NASD  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  April  30.  2003.  NASD 


•15  U.S.C  78(fl(b)(4). 
'  15  U.S.C.  78s(b)(3)(A). 
•17CFRl9b-4(n(2). 


"  For  the  purposes  of  calculating  the  60-day 
abrogation  period,  the  Commission  considers  the 
proposed  rule  change  to  have  been  filed  on  July  8, 
2003,  the  date  ISE  filed  Amendment  No.  2. 

">17  CFR  200.30-3(a)(12). 


>  15  U.;S.C.  78s(bl(l). 

2  17CFR240.19t)-4. 

'  See  letter  from  Patrice  M.  Gliniecki,  Vice 
President  and  Deputy  General  Counsel,  NASD,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Conunission, 
dated  April  16,  2003  ("Amendment  No.  1").  In 
Amendment  No.  1.  NASD  stated  that  the  rule  filing 
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submitted  Amendment  No.  2  to  the 
proposed  rule  cliange.''  The  proposed 
rule  change,  as  amended,  was  published 
for  comment  in  the  Federal  Register  on 
June  4,  2003.^  The  Commission  received 
a  comment  on  the  proposal  from  the 
Association  of  Registration  Management 
("ARM")  on  June  25,  2003."  The  NASD 
resjwnded  to  this  comment  by 
amending  the  filing  on  July  1,  2003.' 
The  Commission  received  a  second 
comment  on  June  26,  2003  "  and  the 
NASD  responded  to  this  comment  on 
July  3,  2003.*'  This  order  approves  the 
proposed  rule  change,  as  amended.  In 
addition,  the  Commission  is  publishing 
notice  to  solicit  comment  on  and  is 
simultaneously  approving,  on  an 
accelerated  basis.  Amendment  No.  3  to 
the  proposal. 

n.  Summary  of  Comments  and 
Response  to  Comments 

A.  ARM  Comment 

A^  stated  above,  the  Commission 
received  the  ARM  Comment  on  the 
proposed  rule  change  on  June  25,  2003, 
in  which  ARM  made  two  primary 
arguments.  First,  ARM  asserted  that  the 
information  being  sought  by  the 
introduction  of  questions  14D(2)(a)  and 
(b)  on  the  Form  U-4  is  redundant  of  the 
information  already  being  sought  by 
existing  question  14D  on  the  Form  U- 
4.  Moreover,  ARM  argued  that  this 
addition  of  a  new  question  would 
"present  a  monumental  task  to  (the 
secxmties]  industry"  due  to  the  sheer 
number  of  Form  U— 4  amendments  that 


would  be  effective  on  July  14,  2003,  instead  of  June 
30.  2003. 

••  S^e  letter  from  Patrice  M.  Gliniecki,  Vice 
President  and  Deputy  General  Counsel.  NASD,  to 
Katharine  England.  Assistant  Director.  Division. 
Comtiission,  dated  April  29.  2003  ("Amendment 
No.  Z").  In  Amendment  No.  2.  NASD  amended  the 
filing  to  correct  typographical  errors  on  pages  51  of 
100  and  68  of  100  of  the  filing.  On  page  51  of  100. 
the  N.'VSD  added  the  following  language  to 
renutibered  question  14D(l)(e):  "denied, 
suspended,  or  revoked  your  registration  license  or." 
On  page  68  of  100,  the  NASD  eliminated  the  word 
"or"  tefore  "commodities  exchange." 

5  Ste  Securities  Exchange  Act  Release  No.  47936 
(May!  28.  2003).  68  FR  33545. 

''Sie  letter  from  Mario  Di  Trapani,  President, 
ARMl  to  Jonathan  CJ.  Katz,  Secretarv.  Commission 
(June  24.  2003)  ("ARM  Comment")] 

'  See  letter  from  Patrice  M.  Gliniecki.  Vice 
President  and  Deputy  General  Counsel.  NASD,  to 
Kathcrine  A.  England.  Assistant  Director,  Division. 
Cominission  duly  1.  2003)  ("Amendment  No.  3") 
(The  Commission  notes  that  the  NASD 
inadvertently  numbered  Amendment  No.  3  as 
Amendment  No.  1). 

*  See  letter  from  Dan  Jamieson  ("Jamieson")  to 
lonathen  Katz.  Secretary,  Commission  (June  26. 
2003)  ("Jamieson  Comment"). 

"See  e-mail  from  Richard  E.  Pullano.  Associate 
Vice  President/Chief  Counsel  Registration  & 
Disclosure,  NASD,  to  Katherine  A.  England, 
Assistant  Director,  Division.  Commission  (July  3, 
2003)  ("NASD  Response"). 


would  be  required.  ARM  noted  itg 
concern  that,  upon  the  introduction  of 
the  new  question,  "every  registered 
person  in  NASD's  WebCRD  database 
(approximately  650,000  individuals) 
would  *   *   *  immediately  have  an 
incomplete  Form  U-4  on  file."  Second, 
ARM  argued  that  the  expanded 
definition  of  statutorily  disqualified 
person,  contained  in  the  Sarbanes-Oxley 
Act,  extends  to  non-registered 
individuals  as  well  as  registered 
individuals.  In  order  to  capture  non- 
registered  persons  (and  decrease  the 
administrative  burden  on  member 
firms),  ARM  suggested  an  aimual 
certification  procedure  in  which  broker- 
dealer  employees  would  certify  their 
answers  to  the  proposed  questions 
instead  of  adding  the  new  questions  to 
the  Form  U-4. 

B.  Amendment  No.  3 

NASD  responded  to  the  ARM 
comment  through  Amendment  No.  3.  In 
Amendment  No.  3,  NASD  conceded  that 
there  is  an  overlap  between  the 
information  elicited  by  current  Question 
14D  and  proposed  Question  14D(2),  but 
that  the  literal  language  of  current 
Question  14D  does  not  specifically 
require  individuals  to  report  final  orders 
of  the  National  Credit  Union 
Administration  ("NCUA")  or  state  credit 
union  regulators.  Further,  NASD  does 
not  agree  with  ARM  that  it  may  be 
implied  on  the  basis  of  the  cmrent  Form 
U-4  definition  of  "investment-related" 
that  such  orders  should  be  reported 
under  current  Question  14D.  In  light  of 
the  fact  that  the  Sarbanes-Oxley  Act 
created  a  new  set  of  statutory 
disqualifications,  NASD,  representatives 
of  other  self-regulatorj'  organizations, 
and  state  regulators  (including 
representatives  of  the  North  American 
Securities  Administrators  Association 
("NASAA")),  made  a  policy  decision 
that,  although  Question  14D  currently 
requires  firms  to  report  most  events  that 
may  cause  an  individual  to  become 
statutorily  disqualified  under  the 
Sarbanes-Oxley  Act,  the  forms  should 
be  amended  to  require  firms  and 
individuals  to  report  all  such 
information  (in  response  to  questions 
that  specifically  track  the  language  of 
the  Sarbanes-Oxley  Act)  in  a  new 
question. 

NASD  disagreed  with  ARM's 
suggestion  that,  as  an  alternative  lo 
including  these  questions  on  the  forms, 
NASD  should  adopt  a  rule  that  would 
require  firms  to  have  their  employees 
certify  annually  their  answers  to  the 
proposed  questions.  First,  NASD  stated 
that  it  does  not  believe  that  this 
approach  would  save  time  and  effort, 
since  it  likely  would  require  firms  to 


establish  a  methodology  for  requesting 
and  collecting  this  information  on 
paper.  Second,  NASD  noted  its  belief 
that  firms  and  individuals  should  be 
required  to  report  timely  (rather  than 
annually)  all  statutorily  disqualifj'ing 
events  on  the  Forms,  including 
statutorily  disqualifying  events  pursuant 
to  the  Sarbanes-Oxley  Act. 

Also  in  Amendment  No.  3,  NASD 
provided  an  in  depth  discussion  of  how 
it  intends  to  ease  the  administrative 
burden  on  firms  with  which  the  ARM 
Comment  was  concerned.  The  NASD 
noted  that  beginning  July  14,  2003,  it 
will  implement  procedures  with  respect 
to  filing  answers  to  proposed  Question 
14D(2)."'  NASD  noted  generally  that  a 
change  to  a  disclosure  question  or  the 
addition  of  a  new  disclosure  question 
on  Form  U-4  requires  the  prompt  filing 
of  an  amended  Form  U-4  only  if  a 
registered  person  is  subject  to  an  action 
or  event  that  requires  an  affirmative 
response  to  the  changed  or  new 
question  or  additional  disclosure  on 
detailed  DRPs  relating  to  the  new  or 
chcuiged  question.  Firms  making  such 
amendments  to  Section  14  (Disclosure 
Questions)  or  any  DRP  also  generally  are 
required  to  complete  Section  1 5D  of  the 
Form  U-4  (the  Individual/Applicant's 
Amendment  Acknowledgment  and 
Consent).  If  a  registered  person  has  not 
been  the  subject  of  an  action  or  event 
that  is  elicited  by- a  changed  or  new 
disclosure  question,  he  or  she  need  not 
answer  the  changed  or  new  disclosure 
question  until  an  amended  Form  U-4 
filing  is  otherwise  required  (e.g.,  with 
the  filing  of  a  change  of  address,  a 
request  for  a  new  registration  category 
or  license,  or  any  new  or  amended 
responses  to  the  questions  in  Section  14 
or  related  DRPs). 

Further,  the  NASD  elaborated  that, 
with  respect  to  the  proposed  new 
Question  14D(2),  firms  need  to 
determine  immediately  whether  their 
registered  persons  have  been  subject  to 
an  action  that  requires  reporting  under 
the  new  question.  Firms  then  will  be 
required  to  amend  Forms  U-4  to 
respond  to  Question  14D(2)  promptly 
(i.e.,  not  later  than  30  days  from 
implementation  of  the  new  question  or 
August  13,  2003).  Registered  persons 
will  be  required  to  amend  their  Form  U- 
4  by  August  13,  2003  only  when  a  firm 
has  determined  that  one  of  its  registered 
persons  must  answer  "yes"  to  any  part 
of  Question  14D(2).  Firms  must  obtain 
a  completed  Form  U-4  Section  15D  (the 
Individual/Applicant's  Amendment 
Acknowledgment  and  Consent)  in  such 


■"In  addition.  NASD. will  publish  a  Notice  to 
Members  explaining  these  procedures  and  publish 
these  procedures  on  the  NASD  Web  Site. 
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cases.  These  amendment  filings  must 
include  completed  DRP(s)  covering  the 
proceedings  or  action  reported.  Firms 
are  required  to  maintain  a  copy,  with 
original  signatures,  of  these  amendment 
filings. 

While  NASD  noted  its  appreciation 
that  this  requirement  places  an 
administrative  burden  on  firms,  it  stated 
the  belief  that  the  NASD  has  taken 
sufficient  steps  to  mitigate  the  burden. 
First,  as  a  practical  matter,  NASD  stated 
that  current  Question  14D  elicits 
virtually  all  information  required  by  the 
Sarbanes-Oxley  Act  changes  with  the 
exception  of  NCUA  and  state  credit 
union  regulator^'  proceedings  or  actions. 
Consequently,  according  to  NASD, 
registered  persons  already  should  have 
reported  most  information  responsive  to 
the  Sarbanes-Oxley  Act  changes,  with 
the  exception  of  those  proceedings  or 
actions.  While  registered  persons  with 
affirmative  answers  to  current  Question 
14D  also  may  be  required  to  report  an 
affirmative  answer  to  new  Question 
14D(2),  a  statistical  review  done  by  the 
NASD  of  information  in  the  CRD  system 
reflects  that  only  about  five  percent  of 
registered  persons  (approximately  3.600 
individuals)  have  affirmative  answers  to 
current  Question  14D.  Moreover,  based 
on  preliminary  discussions  with  the 
NCUA  and  state  regulators,  NASD  noted 
its  belief  that  the  number  of  required 
amendment  filings  to  report  NCUA  and 
state  credit  union  regulatory 
proceedings/actions  will  be  even 
smaller,  involving  less  than  one-tenth  of 
one  percent  of  registered  persons.  Thus, 
NASD  attested  that  the  number  of  Form 
U-4  amendments  firms  will  be  obligated 
to  file  to  report  affirmative  answers  to 
new  Question  14D{2)  by  August  13, 
2003  will  be  quite  small.  Firms  will, 
however,  be  required  to  obtain  Section 
15D  (the  registered  person's 
acknowledgement  and  consent),  with 
original  signatures,  for  these  registered 
persons. 

Moreover,  in  Amendment  No.  3, 
NASD  noted  that  any  registered  person 
who  has  not  filed  an  amended  Form  U- 
4  reporting  credit  union  regulatory 
proceedings  within  the  specified  30-day 
period  will  be  deemed  to  have 
represented  that  he  or  she  has  not  been 
the  subject  of  any  such  proceedings. 
Firms  will  be  entitled  to  submit 
amended  Forms  U-4  on  behalf  of  such 
registered  persons  without  completing 
Section  15D,  provided  that  the  amended 
filing  does  not  involve  any  other  Section 
14  Disclosure  Question  changes. 
Although  firms  will  not  be  required  to 
obtain  an  executed  Section  15D  from 
registered  persons  under  these 
circumstances,  the  registered  persons 
will  be  required  to  answer  the  new 


14D(2)  questions."  NASD  cautioned 
that  a  registered  person  who  fails  timely 
to  notify  his  or  her  member  firm  of  a 
reportable  credit  union  regulatory 
proceeding  will  be  deemed  to  have 
made  a  false  or  incomplete  filing, 
irrespective  of  whether  his  or  her  firm 
has  made  a  specific  inquiry  of  its 
registered  persons  about  such 
proceedings.  In  addition.  NASD 
emphasized  that  reporting  such 
proceedings  is  an  affirmative  obligation 
of  the  registered  person,  which  is  not 
excused  by  a  firm's  failure  specifically 
to  inquire  as  to  the  existence  of  such 
proceedings. 

Finally,  NASD  concluded  in 
Amendment  No.  3  that  these  procedures 
should  avoid  imposing  on  firms  the 
unwarranted  administrative  burdens 
and  costs  associated  with  obtaining 
more  than  600,000  copies  of  Form  U-4 
Section  15D  with  original  signatures  for 
registered  persons  who  have  no 
reportable  credit  union  regulatory, 
proceedings. 

C.  Jamieson  Comment 

The  Jamieson  Comment  was  received 
by  the  Commission  on  June  26.  2003  in 
which  Jamieson  made  one  primary 
argument  that  was  germane  to  the 
NASD's  proposed  rule  change. 
Specifically,  Jamieson  questioned  the 
need  and  rationale  for  the  proposal  to 
add  Question  7F  to  the  Form  U-5.  That 
question  would  allow  firms  to  report 


' '  The  CHD  system  will  process  Such  Form  U4 
filings  as  follows.  If  a  registered  person  has  a  "ves" 
answer  to  any  question  in  Qn(!stions  14A  through 
I  in  the  Disclosure  .Section  of  the  Form  LI-4  on  or 
after  )uly  14,  the  CRD  system  will  require  that  the 
firm  filing  an  amended  Form  II-4  enter  a  response 
(by  selecting  the  appropriate  "yes"  or  "no"  radio 
button)  to  new  disclosurii  Question  140(2)  and  al.so 
obtain  a  completed  .Section  15D.  If  those  questions 
are  not  answered,  the  filing  will  fail  the  CRD  system 
completeness  check.  For  the  sake  of  clarity.  NASD 
notes  that  an  amendment  to  a  Form  Ll-4  filing  on 
or  after  luly  14.  for  the  purpose  of  adding  a  "yes" 
answer  to  Questions  14.-\  through  |.  when 
previously  there  had  been  no  "yes"  answers,  would 
require  the  firm  filing  the  amendment  to  answer 
new  disclosure  Question  I4D(2)  and  obtain  a 
completed  Section  15D. 

If  a  registered  person  does  not  have  a  "yes" 
answer  to  questions  14A  through  |  in  the  Disclosure 
Section  of  the  Form  1)4.  the  CRD  system  will 
default  new  disclosure  Question  14D(2)  with  a  "no" 
response  for  any  filings  prepared  for  submission 
after  implementation  of  the  new  questions,  and  the 
firm  will  not  be  required  to  obtain  a  completed 
.Section  15D  for  the  purposes  of  answering  Question 
14D(2).  Form  U4  amendments  filed  by  the  firm  for 
such  individuals  will  not  fail  the  completeness 
check  due  to  these  new  questions:  however,  by 
submitting  the  filing,  firms  will  be  representing  that 
they  are  filing  "no"  answers  to  the  new  questions, 
unless  they  affirmatively  change  the  "no"  answer 
to  "yes"  beforfe  submitting  the  filing.  Similarly,  as 
discussed  above,  registered  persons  who  have  not 
filed  an  amended  Form  1 1-4  reporting  credit  union 
regulatory  proceedings  within  thospecified  30-day 
period  will  be  deemed  to  have  represented  that  they 
have  not  lieen  the  subject  of  any  such  proceedings. 


that  an  individual  was  terminated  after 
allegations  of  certain  violations,  fraud, 
wrongful  taking  of  property,  or  failure  to 
supervise,  and  would  further  clarify  the 
terminated  individual's  obligation  to 
report  the  termination  on  the  Form  U- 
4  in  response  to  current  Question  14j 
thereon. 

D.  NASD  Response 

The  Commission  received  the  NASD 
Response  to  the  Jamieson  Comment  on 
July  3,  2003.  NASD  noted  in  its 
response  that  the  new  question  7F  on 
the  Form  U-5  does  not  change  the 
reporting  obligations  of  either  a  broker- 
dealer  or  a  registered  person.  Instead, 
the  new  question  parallels  Form  U-4, 
Question  14J,  relating  to  terminations 
for  cause  and  will  provide  a  firm  with 
a  specific  question  to  answer  if  it  has 
terminated  a  registered  person  under  the 
circumstances  identified  in  the 
question. 

NASD  further  argued  that  affirmative 
responses  to  proposed  Question  7F 
should  clarify  for  NASD  staff  and 
terminated  individuals  the  specific  basis 
for  and  circumstances  surrounding  the 
termination  (and  whether  it  requires  an 
affirmative  answer  on  the  corresponding 
Form  U-4  question).  The  new  question 
also  should  enable  firms  to  specifically 
identify  and  provide  supporting  details 
regarding  certain  categories  of 
terminations  for  cause.  Currently,  NASD 
staff  must  rely  on  the  reason  for 
termination  provided  by  the  terminating 
firm,  which  may  provide  an  adequate 
response  regarding  the  reason  for 
termination,  but  may' not  provide 
sufficient  detail  to  allow  staff  or  the 
terminated  person  lo  determine  whether 
an  affirmative  response  is  required  to 
Form  U-4,  Question  14J.  Similarly, 
NASD  stated  that  although  current 
Question  7B  on  Form  U-5  elicits 
information  relating  to  an  internal 
review  conducted  by  a  firm  relating  to 
certain  violations,  fraud,  wrongful 
taking  of  property,  or  failure  to 
supervise,  an  affirmative  answer  to  that 
question  reports  only  that  a  terminated 
person  was  under  internal  review  for       , 
those  particular  circumstances  or 
conduct  either  at  the  time  of  termination 
or  after:  it  does  not,  however, 
specifically  identify  whether  the 
registered  person  was  terminated  for  the 
reasons  specified  in  the  question. 

III.  Discussion  and  Commission's 
Findings 

The  Commission  has  carefully 
reviewed  the  proposed  rule  change,  the 
comments,  and  the  NASD's  responses 
thereto,  and  finds  that  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act  and  the  rules  and  regulations 
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promulgated  thereunder  appUcable  to  a 
national  securities  association,  ^^  and,  in 
particular,  with  the  requirements  of 
Section  15A  '^  of  the  Act.  Specificjdly, 
the  Commission  finds  that  approval  of 
the  proposed  rule  change  is  consistent 
with  Section  15A(b){6)  i"  of  the  Act 
because  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  and, 
in  general,  to  protect  investors  and  the 
public  interest.  The  Commission  finds 
that  the  proposed  rule  change,  as 
amended,  is  reasonably  designed  to 
accomplish  these  ends  by  eliciting  the 
reporting  of  events  that  may  cause  an 
individual  to  be  subject  to  a  statutory 
disqualification  as  that  definition  has 
been  expanded  by  the  Sarbanes-Oxley 
Act  and,  generally,  making  changes  to 
the  Forms  U-4  and  U-5  that  should 
increase  the  accuracy  and  completeness 
of  the  information  reported  on  the 
forms. 

The  Commission  has  carefully 
considered  the  relevant  issues  raised  by 
ARM'S  and  Jamieson's  conunents  and  is 
not  persuaded  by  their  arguments.  With 
respect  to  the  concerns  raised  in  the 
ARM  Comment,  the  Commission 
believes"  that  the  NASD  has  sufficiently 
responded  through  Amendment  No.  3. 
Specifically,  the  Commission  believes 
that  the  policy  decision  made  in 
connection  with  the  adoption  of 
proposed  Questions  14D(2)(a)  and  (b)  to 
the  Form  U-4  was  appropriate.  In  spite 
of  the  fact  that  certain  overlap  may  exist 
between  proposed  Questions  14D(1)  and 
14D(2),  the  Commission  agrees  that  the 
creation  of  a  new  set  of  statutory 
disqualifications  by  the  U.S.  Congress 
through  the  Sarbanes-Oxley  Act  is 
significant  and  warrants  an  additional 
question  on  the  Form  U-4  to  assure 
accurate  and  complete  reporting. 
Likewise,  the  Commission  believes  that 
an  annual  certification  process  would 
not  be  appropriate  in  this  case. 

In  addition,  the  Commission  believes 
that  Amendment  No.  3,  regarding  the 
implementation  of  the  proposed  rule 
change,  proposes  a  fair  and  reasonable 
balance  between  the  administrative 
burden  that  will  be  imposed  upon 
member  firms  and  the  benefit  that  the 
proposed  rule  change  will  produce.  The 
NASD's  estimates  with  respect  to  the 
relatively  low  number  of  firms  and 
representatives  that  will  likely  be 
affected  by  the  new  questions  to  be 
persuasive. 

The  Commission  believes  that  the 
NASD  has  addressed  the  concerns 


'2  J 5  U.S.C.  78f(b).  In  approving  this  prop'osal,  the 
Comrnission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c(f). 

"J6  U.S.C.  780-3. 

"  k6  U.S.C.  78o-3(b)(6). 


raised  in  the  Jamieson  Comment.  The 
Commission  believes  it  Ts  important  for 
NASD  staff  and  terminated  individuals 
to  be  able  to  determine  the  specific  basis 
for  and  circumstances  surrounding  the 
termination  (and  whether  it  requires  an 
affirmative  answer  on  the  corresponding 
Form  U-4  question).  The  Commission 
also  considers  it  significant  that, 
although  current  Question  7B  on  Form 
U-5  elicits  information  relating  to  an 
internal  review  conducted  by  a  firm,  it 
does  not  specifically  identify  whether 
the  registered  person  was  terminated  for . 
the  reasons  specified  in  the  question. 
Proposed  Question  7F  should  provide 
this  information. 

Finally,  the  Commission,  pursuant  to 
Section  19(b)(2)  '^  of  the  Act,  finds  good 
cause  for  approving  Amendment  No.  3 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  As  discussed  above, 
the  Commission  believes  that  the  NASD 
has  responded  to  the  concerns  raised  in 
the  ARM  Comment  and  has  struck  a  fair 
and  reasonable  balance  between  the 
biuden  that  the  proposed  rule  change 
will  impose  upon  member  firms  and  the 
benefit  that  the  proposed  rule  change 
will  produce.  In  addition,  the 
Commission  notes  that  granting 
accelerated  approval  to  Amendment  No. 
3  will  facilitate  the  timely 
implementation  of  the  proposed  rule 
change  and  facilitate  the  NASD's 
meeting  the  pre-scheduled  CRD  systems 
change  implementation  date  for  these 
forms  changes. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
3,  including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 


SR-NASD-2003-57  and  should  be 
submitted  by  August  7,  2003. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  oftheAct,i6  that  the  " 
proposed  rule  change  (SR-NASD-2003- 
57),  as  modified  by  Amendment  Nos.  1 
and  2,  be,  and  it  hereby  are,  approved, 
and  that  Amendment  No.  3  be,  and 
hereby  is,  approved  on  an  accelerated 
basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  03-18065  Filed  7-16-03:  8:45  am) 

BILUNG  CODE  B010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48159;  File  No.  SR-NYSE- 
2002-64] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the  New 
York  Stock  Exchange,  Inc.  To  Amend 
the  Interpretation  of  NYSE  Rule  345A 
("Continuing  Education  for  Registered 
Persons") 

July  10.  2003. 

Pxu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
16,  2002,  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  "Exchange")  filed  vrith 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  June  11,  2003,  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  The  Commission  is  pubfishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  Interpretation  of  NYSE 
Rule  345A  ("Continuing  Education  for 
Registered  Persons")  would  require 
registered  persons  to  complete  a  Firm 
Element  Continuing  Education  Program, 
prior  to  December  31,  2006,  or  pass  a 
qualification  exam  module  prior  to 
selling  security  futures  contracts  or 


'515  U.S.C.  78s(b)(2). 


'6  15  U.S.C.  78s(b)(2). 
"17  CFR  200.30-2(a)(12). 
'15U.S.C.  78s(b)(1). 
2  17CFR240.19b-4. 
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supervising  such  activity.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  the  NYSE 
and  at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
NYSE  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commodity  Futures 
Modernization  Act  of  2000  permits  the 
trading  of  security  futures,  subject  to 
joint  regulation  by  the  Commission  and 
the  Commodity  Futures  Trading 
Commission.  Since  security  futures 
contracts  are  new  and  unfamiliar  to  a 
majority  of  seciu-ities-registered  persons, 
the  Exchange,  in  coordination  with 
other  securities  and  futiues  self- 
regulatory  organizations  ("SROs"),  is  in 
the  prqcess  of  developing  regulatory 
requirements  for  the  registration  and 
qualification  of  persons  engaged  in 
security  futures  contracts  sales  and 
supervision  activities. 

In  order  to  engage  in  securities  sales 
activity,  a  person  must  be  registered  and 
qualified  as  a  General  Securities 
Registered  Representative  (Series  7 
Examination).  Supervision  of  such 
activity  requires  registration  and 
qualification  as  a  General  Securities 
Sales  Supervisor  (Series  9/10 
Examination)  or  by  way  of  another 
examination  acceptable  to  the  Exchange 
[e.g.,  the  Series  24  Examination). 

These  qualification  examinations  do 
not,  however,  cover  security  futures 
contracts  in  sufficient  depth  or  detail  to 
provide  an  adequate  level  of 
competence  for  registrants  who  wish  to 
effect  transactions  or  supervise  such 
transactions  in  the  security  futures 
market.  A  qualification  examination 
specific  to  security  futures  is  currently 
under  development  by  the  SROs.  In  the 
interim,  staff  of  the  SROs  and  the 
Commission  have  agreed  upon  an 
industry-wide  requirement  that 
completion  of  a  prescribed  continuing 


education  program  be  prerequisite  to  the 
sale  or  supervision  of  security  futures 
contracts. 

Consistent  with  this  initiative,  the 
Exchange  proposes  an  Interpretation  to 
NYSE  Rule  345A  that  would  require 
completion  of  a  Firm  Element 
continuing  education  program,  prior  to 
December  31,  2006,  as  a  prerequisite  to 
either  selling  security  futures  contracts 
or  supervising  such  activity.  The 
Interpretation  would  require  the 
program  to  impart  sufficient  knowledge 
of,  and  proficiency  in,  security  futures 
contracts  to  enable  the  responsible 
conduct  of  assigned  functions. 

The  program  would  be  subject  to  the 
standard  Firm  Element  requirements 
prescribed  in  NYSE  Rule  345A, 
including  a  needs  analysis,  a  content 
outline,  and  documentation  of 
participants  who  attend  and  complete 
the  program.  Prescribed  subject  area 
coverage  is  provided  in  a  Content 
Outline  developed  by  the  Exchange. 

Upon  the  implementation  of  a 
Security  Futures  Contracts  qualification 
examination  module,  persons  not 
already  qualified  as  General  Securities 
Registered  Representatives  must  pass 
the  qualification  examination  module  in 
order  to  engage  in  or  supervise  Security 
Futures  Contracts  activity.  Persons 
qualified  as  General  Securities 
Registered  Representatives  prior  to  the 
time  such  qualification  examination 
module  is  implemented  may,  prior  to 
December  31,  2006,  complete  an 
appropriate  Firm  Element  continuing 
education  program  in  lieu  of  passing  the 
qualification  examination.  ^ 

2.  Statutor>'  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  6(c)(3)(A)  ^ 
of  the  Act.  Under  that  section,  it  is  the 
Exchange's  responsibility  to  prescribe 
standards  of  training,  experience  and 
competence  for  persons  associated  with 
Exchange  members  and  member 
organizations. 

In  addition,  the  Exchange  believes 
that  under  section  6(c)(3)(B)  of  the  Act,^ 
the  Exchange  may  bar  a  natural  person 
ft^om  becoming  a  member  or  person 
associated  with  a  member  or  member 
organization  if  such  natural  person  does 
not  meet  such  standards  of  training, 
experience  and  competence  as  are 
prescribed  by  the  rules  of  the  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 


any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wmtten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu-ities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  the  File  No. 
SR-NYSE-2002-64  and  should  be 
submitted  by  August  7,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

Margaret  H.  McFarland,  >    ' 

Deputy  Secretary. 

[FR  Doc.  03-18127  Filed  7-16-^3;  8:45  am] 

BtLUNG  CODE  8010-01-P 


3  15U.S.C.  78flc)(3)(A)(i). 
M5  U.S.C.  78f[c)(3)(B)(i). 


5  17  CFR  200.30-(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48158;  File  No.  SR-PCX- 
2003-17] 

Self>Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Pacific  Exchange,  Inc.  Relating  to  the 
Exchange's  Rules  Under  the  Minor 
Rule  Plan     ' 

July  10,  2003. 

Pursuant  to  section  19(bJ(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b--l  thereunder,2 
notice  is  hereby  given  that  on  April  15, 
2003,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"J  the  proposed  rule 
change  as  described  in  Items  I,  II,  emd 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  June  6, 
2003,  the  PCX  filed  Amendment  No.  1 
to  the  proposed  rule  change.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  a"s  amended,  lirom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the.Proposed  Rule  Change 

Tlhe  proposed  rule  change  was 
submitted  in  response  to  the  Order 
Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(l} 
of  the  Act,  Making  Findings  and 
Imposing  Remedial  Sanctions. ^ 
Pursuant  to  the  Order,  the  Exchange 
filed  a  proposed  rule  change  to  adopt 
new  Sanctioning  Guidelines  for  order 
handling  rules  which  included  late 
trade  reporting.''  At  that  time,  the 
Exchange  stated  that  it  intended  to 
amend  its  Minor  Rule  Plan  ("MRP")  to 
increase  the  sanctions  for  late  trade 
reporting  violations.  The  Exchange 
believes  that  an  increase  in  sanctions  is 
necessary  to  deter  violations  of  its  trade 
reporting  rule.  Accordingly,  the  PCX  is 
proposing  to  amend  the  Recommended 
Fine  Schedule  ("RFS")  of  the  MRP  in 
order  to  increase  the  fines  for  Late  Trade 
Reporting  violations  pursuant  to  PCX 
Rule  6.69(a).  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 


■15U.S.C.  78s(b)(l)- 

2  17CFR240.19b-^. 

^  Sep  Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000)  (File  No.  3-10282). 

■*  See  Securities  Exchange  Act  Release  No.  45416 
(Febniary  7,  2002),  67  FR  6777. 


Minor  Rule  Plan 

Rule  10.13 

(a)-(j) — No  change. 

(k)(i)  Minor  Rule  Plan:  Recommended 
Fine  Schedule 

1-37 — No  change. 

38.  Late  reporting  of  trades  without 
reasonable  justification  or  excuse  (Rule 
6.69(a)). 

1st  Violation     $[100]  250 
2nd  Violation    $[250]  500 
3rd  Violation    $[500]  1,000 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend  the 
RFS  (PCX  Rule  10.13(k)(i)(38))  of  the 
MRP  in  order  to  increase  the  fines  for 
Late  Trade  Reporting  violations.  PCX 
Rule  6.69(a)  states  that  all  members  and 
member  organizations,  who  are  required 
to  report  trades  either  directly  to  the 
Options  Price  Reporting  Authority 
("OPRA")  or  to  another  party 
responsible  for  reporting  trades  to 
OPRA,  shall  report  the  transaction 
immediately  upon  execution,  which 
means  no  later  than  90  seconds 
following  execution  of  the  trade.    . 

The  purpose  of  the  proposed  rule 
change  is  based  on  the  following:  first, 
the  PCX  believes  that  the  current  fines 
are  inconsistent  with  the  vast  majority 
of  fines  that  are  subject  to  the  MRP. 
Second,  the  PCX  believes  that  an 
increase  in  the  ciurent  fines  will  more 
adequately  sanction  and  deter  violations 
of  late  trade  reporting.  Under  the 
proposed  increase,  late  trade  reporting 
will  be  fined  $250  for  a  first  violation, 
$500  for  a  second,  and  $1,000  for  a 
third,  calculated  on  a  two-year  basis. 

The  Exchange  believes  that  the 
adoption  of  the  proposed  rule  change 
will  serve  to  significantly  strengthen  the 
ability  of  the  Exchange  to  carry  out  its 


oversight  responsibilities  as  a  self- 
reguiatory  organization.  The  rule  should 
also  aid  the  Exchange  in  carrying  out  its 
siu^eillance  and  enforcement  functions. 
Under  the  proposed  rule  change,  the 
Enforcement  Department  would 
continue  to  exercise  its  discretion  under 
PCX  Ride  10.13(f)  and  take  cases  out  of 
the  MRP  to  pursue  them  as  formal 
disciplinary  matters  if  the  facts  or 
circumstances  warrant  such  action. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,^  in  general,  and  section 
6(b)(5)  of  the  Act,**  in  particular,  in  that 
it  will  promote  just  and  equitable 
principles  of  trade;  facilitate 
transactions  in  securities,  remove 
impediments  to  and  perfect  the  ' 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system;  and 
protect  investors  and  the  public  interest. 
The  Exchange  believes  that  the  proposal 
is  also  consistent  with  section  6(b)(6)  of 
the  Act,"  which  requires  that  members 
and  persons  associated  with  members 
be  appropriately  disciplined  for 
violations  of  Exchange  rules. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  wall  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor    *• 
received. 

in.  Date  of  Efifiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


S15U.S.C.  78f[b). 
6  15U.S.C.  78f(b)(5). 
'15U.S.C.  78f(b)(6). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2003-17  and  should  be 
submitted  by  August  7,  2003. 

•For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary: 
[PR  Doc.  03-18128  Filed  7-36-03;  8:45  am] 

BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMUfllSSION 

(Release  No.  34-48166;  File  No.  SR-Phlx- 
2002-67) 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
and  Amendment  No.  1  Thereto 
Relating  to  the  Imposition  of  a  500 
Contract  Cap  on  Payment  for  Order 
Flow  Fees 

July  11.2003. 

On  December  26,  2002.  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")i  and  Rule 
19b-4  thereunder,-  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx")  filed  with 
the  Securities  and  Exchange 
Commission  a  proposal  to  impose  a  500- 
contract  cap  on  fees  in  connection  with 
its  payment  for  order  flow  program.  On 
May  29,  2003,  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 


'  change.  Under  the  proposal,  the 
applicable  payment  for  order  flow  fee 
would  be  imposed  only  oh  the  first  500 
contracts  per  individual  cleared  side  of 
a  transaction. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  6,  2003. »  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  particularly  section  6(b)  of 
the  Act "  and  the  rules  and  regulations 
thereunder."*  The  Commission  finds  that 
the  proposed  rule  change  provides  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
Phlx  members  and  other  persons  using 
the  Phbc's  facilities,  consistent  with 
Section  6(b)(4)  of  the  Act.** 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act/  that  the 
proposed  rule  change  (File  No.  SR- 
Phlx-2002-87)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-18123  Filed  7-16-03;  8:45  ami 

BILUNG  CODE  S01(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^163;  File  No.  SR-Phlx- 
2003-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  an 
Extension  of  Interpretation  of  PACE 
Guarantees  in  Securities  Subject  to  ITS 
Plan  Exemption 

July  10,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") ',  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  June  26, 


•17CFR200.30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
'2  17CFR240.19b-^. 


'  See  Securities  Exchange  Act  Release  No.  47958 
(May  30,  2003),  68  FR  34026  (June  6,  2003). 

■•  15  U.S.C.  78f(b). 

^  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

6  15U.S.C.  78f(b)(4). 

M5  U.S.C.  78s(b)(2). 

''17CFR200.30-3(a)(12). 
.    '  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 


2003,  the  Philadelphia  Stock  Exchange, 
hic.  ("Phbc"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II,  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  firom  interested  persons  and  to 
grant  accelerated  approval. 

The  proposal  is  intended4o  coincide 
with  the  Commission's  extension  of  a  de 
mmimis  exemption  from  the  trade- 
through  provisions  of  the  Intermarket 
Trading  System  ("ITS")  Plan  with 
respect  to  certain  transactions  in  the 
Nasdaq-100  Index  ("QQQs"),  the  Dow 
Jones  Industrial  Average 
("DIAMONDS"),  and  the  Standard  & 
Poor's  500  Index  ("SPDRs").^  The 
Commission's  original  exemption 
expired  on  June  4,  2003.  The  Exchange 
Rule  that  mirrors  the  Commission's 
exemption  similarly  expired  on  June  4, 
2003.''  The  Commission  recently 
extended  the  effectiveness  of  the 
exemption  to  March  4,  2004.^  In  order 
to  avoid  a  lapse  in  the  effectiveness  of 
the  corresponding  Exchange  Rule,  this 
order  is  approving  the  Exchange's 
proposal  to  extend  the  rule  from  June  5, 
2003  until  March  4,  2004. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  extend  a  limited 
exemption  in  transactions  in  certain 
exchange-traded  fund  ("ETFs'')  shares 
from  Supplementary  Material  Section 
.10(a)(iii)  of  Exchange  Rule  229, 
Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  ("PACE")  beyond 
June  4,  2003.6  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  Phbc  and  at  the 
Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

.  Change 

In  its  filing  with  the  Commission,  the 
Phbc  included  statements  concerning 


'  See  Securities  Exchange  Act  Release  No.  46428 
(August  28,  2002).  67  FR  56607  (September  4,  2002) 
at  56607  (MTS  Exemption  Order"). 

■'See  Securities  Exchange  Act  Release  No.  46761. 
(November  1.  2002).  67  FR  68222  (November  8. 
2002)(order  appro\ing  SR-Phlx-2002-49). 

5  See  Securities  Exchange  Act  Release  No.  47950 
(May  30.  2003),  68  FR  33748  (June  5,  2003)(order 
extending  ITS  Exemption  Order). 

"PACE  is  the  Exchange's  Automated 
Communication  and  Execution  System.  PACE 
provides  a  system  for  the  automatic  execution  of 
orders  on  the  Exchange  equity  floor  under 
predetermined  conditions. 
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the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  time  period  of 
a  current  limited  exemption  from  Phbc 
Rule  229.10(a)(iii).  The  exemption 
applies  to  the  ETFs  tracking  the  QQQs, 
.DIAMONDS  and  SPDRs.^  and  correlates 
with  an  exemption  from  the  ITS  Plan 
issued  by  the  Commission  (the  "ITS 
Exemption")."  The  Commission's  ITS 
Exefnption  exempted  any  transactions 
in  the  three  ETFs  that  are  effected  at 
prices  at  or  within  three  cents  away 
from  the  best  bid  and  offer  quoted  in  the 
Consolidated  Quote  System  from  the 
trade-through  provisions  of  the  ITS  Plan 
through  June  4,  2003.  On  May  30,  2003, 
the  Commission  issued  an  order 
extending  the  ITS  Exemption  from  June 
4,  2003  through  March  4,  2004.'' 

Phlx  Rule  229.10(a){iii)  requires  a 
Phlx  specialist  to  execute  certain  orders 
that  are  traded-through  by  another 
market  center.  It  provides  generally  that 
if  100  or  more  shares  print  through  the 
limit  price  on  any  exchange(s)  eligible 
to  compose  the  PACE  Quote  '"  after  the 
time  of  entry  of  any  such  order  into 
PACE,  the  specialist  shall  execute  all 


^  The  Exchange  does  not  currently  trade 
DIy\MO.NDs  or  SPDRs  but  may  determine  to  do  so 
in  the  future.  The  Excliange  does  trade  QQQs.  The 
Nasdpq-100«.  Nasdaq-100  Index!  .  Nasdaq®,  The 
Nasd|it|  Stock  Market®,  Nasdaq-100  Shares^", 
Nasdeq-lOO  Trusf"  .  Nasdaq-100  hidex  Tracking 
Stodj*'.  and  CJQQ'>^^  are  trademarks  or  service 
marks  of  The  Nasdaq  Stock  Market.  Int.  ("Nasdaq") 
and  have  been  Ucensed  for  use  for  certain  purposes 
by  th^  Phlx  pursuant  to  a  License  Agreement  with 
Nasdaq.  The  Nasdaq-100  Index®  (the  "Index")  is 
determined,  composed,  and  caleulaled  by  Nasdaq 
without  regard  to  the  Licensee,  the  Nasdaq-100 
Trust^^'.  or  the  beneficial  owners  of  Nasdaq-100 
Shar^s'"^'.  Nasdaq  has  complete  control  and  sole 
discretion  in  determining,  comprising,  or 
calculating  the  )ndex  or  in  modifying  in  any  way 
its  method  for  determining,  comprising,  or 
calculating  the  Index  in  the  future. 

"  S^»  note  3,  supra. 

-'S^enole  5,  supra. 

'opACE  Quote  is  defined  in  Phlx  Rule  229  as  the 
best  bid/ask  quote  among  the  American  Stock 
Exchange  LLC,  Boston  Slock  Exchange,  Inc., 
Cincinnati  Stock  Exchange,  Inc.,  Chicago  Stock 
Exchaage,  Inc..  New  York  Stock  Exchange.  Inc., 
Pacific  Exchange,  Inc.  and  the  Phlx,  or  the 
Intennerket  Trading  System/Computer  Assisted 
Execution  System  ( "ITS/CAES ')  quote,  as 
appropriate. 


such  orders  at  the  limit  price  without 
waiting  for  an  accumulation  of  1000 
shares  to  print  at  the  limit  price  on  the 
New  York  market." 

Prior  to  the  Commission's  issuance  of 
the  ITS  Exemption,  although  the 
specialist  had  this  obligation  the 
specialist  was,  in  turn,  entitled  to 
"satisfaction"  of  those  orders  pursuant 
to  section  8(d)  of  the  ITS  Plan.  Now. 
where  trading  through  is  no  longer 
prohibited  by  the  ITS  Plan,  as 
enumerated  in  the  ITS  Exemption,  the 
specialist  does  not  have  recourse  to  seek 
"satisfaction"  for  these  orders  and  is 
responsible  for  those  executions. 
Moreover,  the  Exchange  believes  that 
the  provision  now  unduly  burdens  the 
specialist  by  requiring  the  specialist  to 
execute  orders  in  situations  where  the 
specialist  does  not  have  access  to 
trading  at  that  price.  Thus,  the  Phlx 
believes  that  its  provision  guaranteeing 
an  execution  no  longer  makes  sense. 

The  corresponding  limited  exemption 
contained  in  the  last  sentence  of 
Exchange  Rule  229.10(a)(iii)  was 
initially  put  in  effect  on  a  pilot  basis  for 
the  period  September  4,  2002  to  October 
4,  2002.12  7he  pilot  was  subsequently 
extended  to  November  3,  2002." 
Although  Exchange  Rule  229.10(a)(iii) 
was  most  recently  revised  to  provide 
that  its  limited  exemption  shall  be  in 
effect  "for  so  long  as  the  exemption 
granted  by  such  Order  remains  in  effect 
with  respect  to  such  exchange-traded 
funds,"  the  Exchange  stated  in  the 
proposed  rule  change  adopting  that 
language  that  "[t]his  exemption,  which 
went  into  effect  on  September  4,  2002 
and  will  remain  in  effect  until  June  4, 
2003,  allows  Participants  to  execute 
transactions,  through  automatic 


"  To  be  understood,  Section  .10(a)(iii)  must  be 
read  in  conjunction  with  the  preceding  section  of 
the  PACE  Rule.  Supplementary  Material  Section 
.10(a)(ii)  provides  as  follows: 

Non-Marketable  Limit  Orders — Unless  the 
member  organization  entering  orders  otherwise 
elects,  round-lot  limit  orders  up  to  500  shares  and 
the  round-lot  portion  of  PRL  limit  orders  up  to  599 
shares  which  are  entered  at  a  price  different  than 
the  PACE  Quote  will  be  execut«d  in  sequence  at  the 
limit  price  when  an  accumulative  volume  of  1000 
shares  of  the  security  named  in  the  order  prints  at 
the  limit  price  or  better  on  the  New  York  market 
after  the  time  of  entn,'  of  any  such  order  into  PACE. 
For  each  accumulation  of  1000  share;  which  have 
been  executed  at  the  limit  price  on  the  New  York 
market,  the  specialist  shall  execute  a  single  limit 
order  of  a  participant  up  to  a. maximum  of  500 
shares  for  each  round-lot  limit  order  up  to  500 
shares  or  the  round-lot  portion  of  a  PRL  limit  order 
up  to  599  shares. 

'^  See  Securities  Exchange  Act  Release  No.  46481 
(September  10.  2002),  67  FR  58669  (September  17, 
2002)  (notice  of  immediate  effectiveness  of  pilot  for 
the  period  September  4,  2002  to  October  4,  2002). 

'3  See  Securities  Exchange  Act  Release  No.  46615 
(October  8,  2002).  67  FR  63723  (October  15,  2002) 
(notice  of  immediate  effectiveness  of  extension  of 
pilot  to  November  3,  2002). 


execution  or  otherwise,  without 
attempting  to  access  the  quotes  of  other 
Participants  when  the  expected  price 
improvement  would  not  be 
significant."  i''  (emphasis  added) 

2.  Statutor}'  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act  i"*  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act  "^ 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade;  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities:  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfafr  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
By  adopting  the  extension  of  the  current 
exemption,  the  Exchange  avoids 
burdening  specialists  with  the 
obligation  to  fill  an  order  in 
circumstances  where  an  external  event 
friggered  the  execution  obligation  and 
the  specialist  could  not  access  trading  at 
that  price. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


'■'  See  note  4,  supra. 
>=15U.S.C.  78f(b). 
'ei5U.S.C.78flb)(5). 
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proposed  rule  change  between  the 
CommissioQ  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fding  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-46  and  should  be 
submitted  by  August  7,  2003. 

t 

rV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
seciu-ities  exchange.'^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  is  consistent  with  the  requirements 
of  section  6(b)(5)  of  the  Act  i»  because 
it  is  designed  to  facilitate  transactions  in 
seciuities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in- general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  the  publication  of  notice  thereof  in 
the  Federal  Register,  and  for  granting 
approval  retroactively  to  June  5,  2003, 
the  effective  date  of  the  Commission's 
extension  of  the  ITS  exemption.  The 
Commission  believes  that  by  extending 
the  Exchange's  proposed  exemption  for 
its  members,  the  Exchange  removes  the 
specialist's  obligation  to  provide  trade- 
through  protection  in  situations  where  it 
will  not  be  permitted  to  seek  satisfaction 
through  ITS  from  the  primary  market. 

This  obligation  was  one  the  Phlx 
assumed  voluntarily  in  order  to  make  its 
market  more  attractive  to  sources  of 
order  flow,  not  an  obligation  the  Act 
imposes  on  a  market.  The  Commission 
believes  that  the  business  decision  to 
potentially  forego  order  flow  by  no 
longer  providing  print  protection  is  a 
judgment  the  Act  allows  the  Phlx  to 
make." 


"In  approving  this  rule  proposal,  the 
Commission  notes  that  it  has  also  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 

">15  U.S.C.  78f(b)(5). 

*»The  Commission  notes  that  the  Phlx's  proposed 
rule  change  will  remain  in  effect  only  until  the 
expiration  of  the  extension  of  Commission's  ITS 
Exemption  Oder  on  March  4,  2004. 


V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,2o  that  the 
proposed  rule  change  (SR-Phbc-2003- 
46)  is  approved  on  an  accelerated  basis 
and  is  effective  retroactively  to  June  5, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
|FR  Doc.  03-18125  Filed  7-16-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48160;  File  No.  SR-Phlx- 
2003-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Prohibition  Against 
Specialists  Accepting  Discretionary 
Orders  on  the  Limit  Order  Book 

luly  10,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19l>-4  thereunder,^ 
notice  is  hereby  given  that  on  March  13, 
2003.  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "E.xchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  June  5,  2003,  the  Phlx  filed 
Amendment  No.  1  to  the  proposed  rule 
change.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  has  been 
submitted  in  response  to  the  Order 
Instituting  Public  Administrative 
Proceedings  Pursuant  to  section  19(h)(1) 
of  the  Act,  Making  Findings  and 
Imposing  Remedial  Sanctions. ^ 
Specifically,  the  Phlx  proposes  to 
amend  Option  Floor  Procedure  Advice 
("OFPA")  A-2,  Types  of  Orders  to  be 
Accepted  onto  the  Specialist's  Book,  to 
codify  the  prohibition  against  specialists 


accepting  discretionary  orders  on  the 
limit  order  book.  The  text  of  the 
proposed  rule  change  is  set  forth  below. 
Additions  are  italicized. 


A-2  Types  of  Orders  To  Be  Accepted 
onto  the  Specialist's  Book 

(i)-(iii)  No  change. 
(iv)  A  Specialist  shall  not  accept 
discretionary  orders. 

FINE  SCHEDULE  (Implemented  on  a 
Three-year  Running  Calendar  Basis) 

A-2 

1st  Occiu-rence — $250.00 

2nd  Occurrence — $500.00 

3rd  Occurrence — $1,000.00  * 

4th  Occurrence  and  Thereafter — 
Sanction  is  discretionary  with 
Business  Conduct  Committee 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  emd  basis  for  the 
proposed  rule  change,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Currently,  OFPA  A-2  sets  forth  the 
types  of  orders  that  a  specialist  must 
accept,  and  the  types  of  orders  a 
specialist  may  not  accept  onto  the  limit 
order  book.''  OFPA  A-2  provides  that  a 
specialist  may  refuse  to  accept 
contingency  orders.^  except  that  a 


20  15U.S.C.  78f(b)(2). 
2'17CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000)  (File  No.  3-10282). 


••The  electronic  "limit  order  book"  is  the 
Exchange's  automated  specialist  limit  order  book, 
which  automatically  routes  all  unexecuted  AUTOM 
orders  to  the  book  and  displays  orders  real-time  in 
order  of  price-time  priority.  Orders  not  delivered 
through  AUTOM  may  also  be  entered  onto  the  limit 
order  book.  See  Phlx  Rule  1080,  Commentary  .02. 

^Phlx  Rule  1066  (c)  defines  a  contingency  order 
as  a  limit  or  market  order  to  buy  or  sell  that  is 
contingent  upon  a  condition  being  satisfied  while 
the  order  is  at  the  post.  The  Rule  Ijsts  the  following 
types  of  contingency  orders: 

(i)  Stop-Limit  Order.  A  stop-limit  order  is  a 
contingency  order  to  buy  or  sell  at  a  limited  price 
when  the  market  for  a  particular  option  contract 
reaches  a  specified  price.  A  stop-limit  order  to  buy 
becomes  a  limit  order  executable  at  the  limit  price 
or  better  when  the  option  contract  trades  or  ibid  at 
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specialist  may  only  refi^se  to  accept 
customer  contingency  orders  with  the 
prior  approval  of  two  Floor  Officials. 
Specialists  must  accept  all  non- 
contingent  limit  orders  tendered  for 
placement  on  the  limit  order  book.^ 
The  purpose  of  the  proposed  rule 
change  is  to  amend  OFPA  A-2 
specifically  to  prohibit  a  specialist  from 
accepting  discretionary  orders  ^  on  the 


or  above  the  stop-limit  price,  after  the  offer  is 
represented  in  the  trading  crowd.  A  stop-Hmit  order 
to  sell  becomes  a  limit  order  executable  at  the  limit 
prices  or  better  when  the  option  contract  trades  or 
is  oflfcred  at  or  below  the  stop-limit  price,  after  the 
order  is  represented  in  the  trading  crowd. 

(ii)  Stop  (stop-loss)  Order.  A  slop  order  is  a 
contingency  order  to  buy  or  sell  when  the  market 
for  a  (larticular  option  contract  reaches  a  specified 
prica  A  stop  order  to  buy  becomes  a  market  order 
when  the  option  contract  trades  or  is  bid  at  or  above 
the  slop  price,  after  the  order  is  represented  in  the 
tradifig  crowd.  A  stop  order  to  sell  becomes  a 
market  order  when  the  option  contract  trades  or  is 
offered  at  or  below  the  stop  price,  after  the  order 
is  represented  in  the  trading  crowd. 

(iii|  Multi-Part  Order.  A  multi-part  order  is  an 
ordei)  to  buy  and/or  sell  a  stated  number  of  foreign 
currepcy  option  contracts  and  a  stated  number  of 
foreign  currency  future  contracts.  A  multi-part 
order  may  be  executed  in  accordance  with  the 
procsdures  outlined  in  Phlx  Rule  1068. 

(iv)  Delta  Order^  A  "delta  order"  is  a  contingency 
order  that  is  dependent  upon  the  amount  an 
option's  price  changes  in  relation  to  a 
corresponding  change  of  price  in  the  underlying 
security. 

(v)  All-or-None  Order.  An  all-or-none  order  is  a 
mark^t  or  limit  order  which  is  to  be  executed  in  its 
enlirtty  or  not  at  all. 

(vi)  Opening-Only-Market  Order.  .\n  opening- 
only-roarket  order  is  a  market  order  which  is  to  be 
executed  in  whole  or  in  part  during  the  opening 
rotation  of  an  options  series  or  not  at  all. 

(vil)  Market -on-Close  Order.  A  market -on-close 
order  is  a  market  limit  order  to  be  executed  as  close 
as  possible  to  the  closing  bell,  or  during  the  closing 
rotation  and  should  be  near  to  or  at  the  closing 
pricei  fnr  the  particular  series. 

(viji)  Cancel-Replacement  Order.  A  cancel- 
replacement  order  is  a  contingency  order  consisting 
of  two  or  more  parts  which  require  the  immediate 
cancellation  of  a  previously  received  order  prior  to 
the  replacement  of  a  new  order  with  new  terms  and 
conditions.  If  the  previously  placed  order  is  already 
filled  partially  or  in  its  entirety  the  replacement 
order  is  automatically  canceled  or  reduced  by  such 
mem^)er. 

*S^*  Securities  Exchange  Act  Release  No.  34721 
(September  26,  1994).  59  FR  50310  (October  23, 
1994]  |SR-Phlx-92-03)  (Order  approving 
amendments  to  OFPA  A-2  permitting  specialists  to 
accept  contingency  orders  and  reflecting  that 
Exchange  specialists  are  not  permitted  to  accept 
discretionary  orders,  including  spread,  straddle 
and  aombination  orders). 

'Section  3(a)(35)  of  the  Act  provides  that  a 
person  exercises  "investment  discretion"  with 
respect  to  an  account  if.  directly  or  indirectlv,  such 
person  (A)  is  authorized  to  determine  what 
securities  or  other  property  shall  be  purchased  or 
sold  or  for  the  account.  (B)  makes  decisions  as  to 
what  securities  or  other  property  shall  be  purchased 
or  sold  by  or  for  the  account  even  though  some 
other  person  may  have  responsibility  for  such 
investment  decisions,  or  (C)  otherwise  exercises 
such  influence  with  respect  to  the  purchase  and 


limit  order  book.  The  Exchange  believes 
that  this  clarifying  provision  is 
consistent  with  the  Act,  in  that  a 
specialist  is  responsible  to  effect 
transactions  on  behalf  of  the  accounts  of 
the  persons  that  have  placed  limit 
orders  on  the  limit  order  book  when 
such  limit  orders  become  marketable.^ 
The  Exchange  believes  that  this 
proposed  provision  should  provide 
Exchange  specialists  with  more  specific 
guidance  as  to  the  types  of  orders  that 
they  may,  and  may  not,  accept  onto  the 
limit  order  book  by  codifying  a 
prohibition  contained  in  the  Act  into 
Phlx  rules. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b)  ^ 
of  the  Act  in  general,  and  section 
6(b)(5) '"  in  particular  in  that  it  is 
designed  to  promote  just  and  ecfuitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  protect  investors  and  the  public 
interest  by  amending  its  rules  to  more 
closely  track  the  provisions  of  the  Act. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


sale  of  securities  or  other  property  by  or  for  the 
account  as  the  Commission,  by  rule,  determines,  in 
the  public  interest  or  for  the  protection  of  investors, 
should  be  subject  to  the  operation  of  the  provisions 
of  this  title  and  the  rules  and  regulations 
thereurider.  15  U.S.C.  78c(35). 

^Section  11(a)(1)  of  the  Act  prohibits  any  raemtier 
of  a  national  securities  exchange  from  effecting  any 
transaction  on  such  exchange  for  its  own  account, 
the  account  of  an  a.ssociated  person,  or  an  account 
with  respect  to  which  it  or  an  associated  person 
thereof  exercises  investment  discretion.  15  U.S.C. 
78k(a)(l)  (emphasis  added).  The  Act  provides  an 
exception  from  this  prohibition  for  any  transaction 
by  a  dealer  acting  in  the  capacity  of  market  maker. 
15  U.S.C  78k(a)(l)(A).  Furthermore.  Section  11(b)  of 
the  Act  provides  that  it  shall  be  unlawful  for  a 
specialist  permitted  to  act  as  a  broker  and  dealer  to 
effect  on  the  exchange  as  broker  any  transaction 
except  upon  a  market  or  limited  price  order.  15 
U.S.C.  78k(b).  In  this  situation,  once  the  limit  order 
is  placed  on  the  limit  order  book,  the  specialist 
becomes  a  "broker"  by  definition,  engaged  in  the 
business  of  effecting  transactions  in  securities  for 
the  account  of  others,  is  not  acting  in  the  capacity 
of  market  maker,  and  therefore  does  not  qualify  for 
the  market  maker  exception  to  the  prohibition.  15 
U.S.C.  78c(4)(A). 

9  15  U.S.C.  78f(b). 

"IsaS-C.  78f(b)(5). 


C.  Self-Regulatory  Organization 's 

Statement  on  Comments  on  the 

Proposed  Rule  Change  Received  From 

Members,  Participants  or  Others 

i 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  daj's  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  shoidd  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendment^,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
cofnmunications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2003-15  and  should  be 
submitted  by  August  7,  2003. 

For  the  Coinmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[PR  Doc.  03-18126  Filed  7-16-03:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  03-15651] 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices, 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Notice  of  draft  interpretations; 
request  for  comments. 

SUMMARY:  This  notice  sets  forth  two 
draft  interpretations  concerning  how 
our  standard  on  lamps,  reflective 
devices,  and  associated  equipment 
applies  to  replacement  equipment.  We 
will  issue  final  interpretations  after  the 
comment  period  closes,  and  after 
considering  any  comments  submitted. 
DATES:  You  should  submit  conunents 
early  enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  September  2,  2003. 

ADDRESSES:  You  may  submit  comments 
(identified  by  the  docket  number  set 
forth  above)  by  any  of  the  following 
methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site.  Please  note,  if  you  are  submitting 
petitions  electronically  as  a  PDF 
(Adobe)  file,  we  ask  that  the  documents 
submitted  be  scanned  using  Optical 
Character  Recognition  (OCR)  process, 
thus  allowing  the  agency  to  search  and 
copy  certain  portions  of  your 
submissions.' 

•  Fax;  1-202-493-2251. 

•  Ma/7:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401 ,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif -Building, 
400  Seventh  Street,  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number.  For  detailed  instructions  on 
submitting  comments,  see  the 
Submission  of  Comments  heading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 


'  Optical  cliaracter  recogailion'(OCR)  is  the 
process  of  converting  an  image  of  text,  such  as  a 
scanned  paper  document  or  electronic  fax  file,  into 
computer-editable  text. 


personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Taylor  Vinson,  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street, 
SW.,  Washington,  DC,  20590, 
Telephone:  (202)  366-5263,  Fax:  (202) 
366-3820. 

SUPPLEMENTARY  INFORMATION:  One  of  the 
functions  performed  by  NHTSA's  Chief 
Counsel  is  to  issue  interpretations  of  the 
statutes  administered  by  the  agency  and 
regulations  issued  by  the  agencv  under 
those  statutes.  See  49  CFR  501.8(d)(5). 
These  interpretations  are  typically 
issued  in  the  form  of  a  letter  responding 
to  a  request  for  interpretation  from  a 
manufacturer  or  other  interested  person. 
Our  interpretations  have  always  been 
placed  in  public  viewing  files  and,  more 
recently,  have  been  available  to  the 
public  on  the  web. 

In  reviewing  how  we  handle 
interpretations,  we  believe  that,  in 
certain  cases,  particularly  those 
involving  important  novel  issues  and 
potentially  broad  impacts,  it  would  be 
beneficial  to  publish  draft 
interpretations  in  the  Federal  Register 
to  provide  an  opportunity  for  public 
comment  before  making  these 
interpretations  final.  This  will  help 
ensiure  that  we  have  considered  all 
relevant  issues  prior  to  publishing  a 
final  interpretation. 

We  will  provide  a  45-day  comment 
period.  All  timely  comments  will  be 
considered  before  we  publish  a  final 
interpretation. 

Our  interpretations  include  all 
relevant  information  necessary  to 
understand  the  issues  raised  by  the 
interpretation.  Consequently,  we 
generally  will  not  publish  the  incoming 
request  for  interpretation.  However,  we 
will  place  the  incoming  request  for 
interpretation  in  the  docket,  as 
background  information. 

In  this  notice,  we  are  setting  forth  two 
draft  interpretations  concerning  how 
our  standard  on  lamps,  reflective 
devices,  and  associated  equipment 
applies  to  replacement  equipment.  They 
respond  to  two  requests  for 
interpretation  submitted  by  Calcoast- 
ITL,  a  testing  company. 


Draft  Interpretation  No.  1 

This  replies  to  your  letter  requesting 
an  interpretation  of  Federal  Motor 
Vehicle  Safety  Standard  No.  108, 
Lamps,  reflective  devices,  and  other 
associated  equipment.  You  asked 
whether  replacement  lamps  are  required 
to  have  all  the  functions  of  original 
lamps.  You  also  asked  whether 
replacement  lamps  for  the  rear  of  a 
vehicle  may  have  the  reflex  reflectors  in 
a  location  that  is  inboard  from  that  in 
the  original  lamps.  We  respond  to  your 
questions  below. 

You  asked  your  questions  in 
connection  with  replacement  lamps  for 
the  rear  of  certain  Honda  Civics.  The 
Honda  Civics,  as  originally 
manufactured,  include  two  lamps  on 
each  side  of  the  rear  of  the  vehicle,  one 
lamp  on  the  vehicle  body  and  an 
adjacent  one  (inboard  from  the  other 
lamp)  on  the  decklid  (back  of  the  trunk). 
The  lamps  on  the  vehicle  body  include 
a  reflex  reflector. 

You  stated  that  you  have  received  two 
sets  of  replacement  lamps  for  testing 
that  would  replace  all  four  of  these 
original  lamps.  In  both  cases,  there  is  no 
reflex  reflector  on  the  replacement 
lamps  for  the  vehicle  body.  However,  a 
reflex  reflector  is  included  on  the 
adjacent  replacement  lamp  for  the 
deckUd.  ^ 

As  discussed  below,  these  lamps 
would  not  comply  with  Standard  No. 
108. 

By  way  of  background.  Standard  No. 
108  specifies  requirements  for  original 
and  replacement  lamps,  reflective 
devices,  and  associated  equipment. 
Paragraph  Si  of  Standard  No.  108.  The 
standard  applies  to  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  buses,  trailers,  and  motorcycles. 
S3(a).  The  vehicle  manufacturer  is 
required  to  certify  that  the  vehicle, 
when  new,  meets,  among  other  things. 
Standard  No.  108's  requirements  with 
respect  to  lamps,  reflective  devices,  and 
associated  equipment. 

Standard  No.  108  also  applies  to 
lamps,  reflective  devices,  and  associated 
equipment  for  replacement  of  like 
equipment  on  vehicles  to  which  this 
standard  applies.  S3(c).  Thus,  the 
manufacturer  of  a  replacement  lamp  (or 
other  replacement  equipment  covered 
by  the  standard)  is  required  to  certify  •    ' 
that  the  equipment  meets  the  standard's 
requirements. 

S5.8.1  of  the  standard  provides  that, 
with  certain  exceptions  not  relevant 
here,  "each  lamp,  reflective  device,  or 
item  of  equipment  manufactiired  to 
replace  any  lamp,  reflective  device,  or 
item  of  associated  equipment  on  any 
vehicle  to  which  this  standard  applies. 
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shall  be  designed  to  conform  to  this 
standard."  Under  S5.8.1,  whenever  a 
manufacturer  designs  a  lamp  to  replace 
a  lamp  on  a  vehicle  to  which  the 
standard  applies,  the  manufacturer  must 
design  that  lamp  to  ensure  that  the 
vehicle  will  continue  to  comply  with 
Standard  No.  108  when  the  replacement 
lamp  is  installed. 

Further,  the  specific  requirements  of 
Standard  No.  108  that  apply  to  an  item 
of  replacement  equipment  are 
determined  by  reference  to  the  original 
equipment  being  replaced  and  the 
vehicle  for  which  it  was  designed.  As 
we  have  stated  before,  the  replacement 
item  must  conform  to  the  standard  in 
the  same  manner  as  the  original 
equipment  for  which  the  vehicle 
manufacturer  certified  compliance.  See 
our  February  4,  2002,  letter  to  Mr. 
Daniel  Watt.  See  also  our  March  13, 
2003,  letter  to  Mr.  Galen  Chen. 

As  to  the  sets  of  replacement  lamps 
you  received,  the  lamps  that  would 
replace  the  original  lamps  on  the 
vehicle  body  would  not  conform  to 
Standard  No.  108  because  they  do  not 
include  all  of  the  functions  of  the 
original  lamps;  i.e.,  they  do  not  include 
the  reflex  reflector.  It  is  immaterial  that 
the  manufacturer  of  the  replacement 
equipment  would  provide  a  reflex 
reflector  in  another  lamp.  Under  S5.8.1 
of  the  standard,  "each  lamp" 
manufactured  to  replace  any  lamp  on 
any  vehicle  to  which  the  standard 
applies  must  be  designed  to  conform  to 
the  standard.  As  you  noted  in  yout 
letter,  someone  might  install  the 
replacement  outboard  (vehicle  body) 
lamps  only,  thus  causing  the  vehicle  to 
lose  the  reflector  function  entirely. 

You  also  raised  another  question 
about  the  designs:  as  installed  on  a 
vehicle,  the  reflex  reflectors  in  the 
replacement  lamp  systems  are  located 
further  inboard  than  the  reflectors  in  the 
original  equipment  lamp  systems. 
Standard  No.  108  requires  rear  reflex 
reflectors  to  be  "as  far  apart  as 
practicable."  The  vehicle  was  certified 
with  the  reflex  reflectors  in  a  specific 
location,  and  replacement  lamps  which 
have  the  effect  of  moving  the  reflex 
reflectors  closer  together  would  clearly 
not  be  "as  far  apart  as  practicable,"  and 
therefore  would  not  conform  to 
Standard  No.  108. 

Of  course,  replacement  equipment 
must  also  be  certified  as  having  been 
designed  to  conform  to  all  of  Standard 
No.  108's  requirements  that  applied  to 
the  original  equipment;  e.g., 
photometric  performance,  minimum 
effective  projected  luminous  lens  area, 
lens  material  weatherability 
performance,  etc. 


Draft  Interpretation  No.  2 

This  replies  to  your  letter  requesting 
an  interpretation  of  Federal  Motor 
Vehicle  Safety  Standard  No.  108, 
Lamps,  reflective  devices,  and  other 
associated  equipment.  You  asked 
whether  light  source  modifications  are 
permissible  for  aitermarket  lamps. 

You  stated  that  manufacturers  have 
submitted  replacement  lamps  to 
Calcoast-ITL  for  testing  that  are 
intended  to  replace  original  equipment 
lamps.  According  to  your  letter,  die 
lamps  are  "both  front  and  rear 
combination  lamps."  As  discussed 
below,  replacement  lamps  must  comply 
with  Standard  No.  108  using  the  same 
light  sources  as  the  original  equipment. 

According  to  yom-  letter,  the  lamps 
fall  into  two  categories,  and  you  have 
asked  questions  with  regard  to  each 
category.  The  categories  and  questions 
are  as  follows: 

1.  Replacement  Lamp  Uses  OEM  Wiring 
Harness  &  Sockets 

(a)  May  a  lamp  manufacturer  design  a 
replacement  lamp  to  use  a  different 
wattage  bulb,  such  as  switching  from  an 
1157  to  a  2057? 

(b)  May  a  lamp  manufacturer  design 
a  replacement  lamp  to  use  a  different 
color  bulb?  Some  manufactiu^rs  are 
switching  from  a  clear  bulb  behind  a  red 
or  amber  rear  turn  signal  lens  to  an 
amber  bulb  behind  a  clear  lens. 

2.  Replacement  Lamp  Uses  Modified 
Wiring  Harness  and  Sockets  Supplied 
With  Lamp 

(a)  Some  manufacturers  of 
replacement  lamps  are  completely 
changing  the  bulbs  used  including 
wattage,  color  and  base  type  by 
including  a  replacement  wiring  harness 
and  sockets.  Is  this  permitted? 

(b)  Some  manufacturers  of 
replacement  lamps  change  the  source 
type  from  incandescent  to  sealed  LED. 
Is  this  permitted? 

The  answer  to  all  of  these  questions 
is  no. 

By  way  of  background.  Standard  No. 
108  specifies  requirements  for  original 
and  replacement  lamps,  reflective 
devices,  and  associated  equipment.  Si. 
It  applies  to  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  buses,  trailers,  and  motorcycles. 
S3  (a).  The  vehicle  manufacturer  is 
required  to  certify  that  the  vehicle, 
when  new,  meets,  among  other  things, 
Standard  No.  108's  requirements  with 
respect  to  lamps,  reflective  devices,  and 
associated  -equipment. 

Standard  No.  108  also  applies  to 
lamps,  reflective  devices,  and  associated 
equipment  for  replacement  of  like 


equipment  on  vehicles  to  which  this 
standard  applies.  S3(c).  Thus,  the 
manufacturer  of  a  replacement  lamp  (or 
other  replacement  equipment  covered 
by  the  standard)  is  required  to  certify 
that  the  equipment  meets  the  standard's 
requfrements. 

S5.8.1  of  the  standard  provides  that, 
with  certain  exceptions  not  relevant 
here,  "each  lamp,  reflective  device,  or 
item  of  equipment  manufactured  to 
replace  any  lamp,  reflective  device,  or 
item  of  associated  equipment  on  any 
vehicle  to  which  this  standard  applies, 
shall  be  designed  to  conform  to  this 
standard."  Under  S5.8.1,  whenever  a 
manufacturer  designs  a  lamp  to  replace 
a  lamp  on  a  vehicle  to  which  the 
standard  applies,  the  manufacturer  must 
design  that  lamp  to  ensure  that  the 
vehicle  will  continue  to  comply  with 
Standard  No.  108  when  the  replacement 
lamp  is  installed. 

Further,  the  specific  requirements  of 
Standard  No.  108  that  apply  to  an  item 
of  replacement  equipment  are 
determined  by  reference  to  the  original 
equipment  being  replaced  and  the 
vehicle  for  which  it  was  designed.  As. 
we  have  stated  before,  the  replacement 
item  must  conform  to  the  standard  in 
the  same  manner  as  the  original 
equipment  for  which  the  vehicle 
manufacturer  certified  compliance.  See 
our  February  4,  2002  letter  to  Mr.  Daniel 
Watt.  See  also  our  March  13,  2003  letter 
to  Mr.  Galen  Chen. 

Thus,  replacement  lamps  must 
conform  to  the  standard  in  the  same 
manner  as  the  original  equipment  lamp 
on  the  vehicle  as  certified  by  the  vehicle 
manufacturer.  Each  vehicle  is  certified 
to  Standard  No.  108  using  a  particular 
light  source  for  a  particular  lamp.  The 
lamp's  ability  to  meet  the  standard's 
requirements  with  that  light  soiu-ce  is  an 
inherent  part  of  the  certification. 
Therefore,  a  lamp  manufactured  to 
replace  the  lamp  must  meet  Standard 
No.  108's  requirements  using  that  light 
source,  in  order  to  be  designed  to 
conform  to  the  standard.  We  would  use 
the  same  light  source  in  testing  a 
replacement  lamp  for  compliance  with 
Standard  No.  108  as  was  used  by  the 
vehicle  manufacturer  for  the  original 
lamp  in  certifying  the  vehicle's 
compliance  with  the  standard. 

Further,  we  note  that  the  lighting 
systems  and  overall  electrical  systems  of 
vehicles  are  designed  with  specific  light 
sources  in  mind,  both  to  ensure  proper 
beam  patterns,  levels  of  brightness  and 
electrical  performance,  and  to  avoid 
overloads  and  risk  of  fire.  In  the  owner's 
manual,  vehicle  manufacturers  advise 
owners  what  replacement  bulbs  to  use. 
If  a  replacement  lamp  were  designed  to 
use  a  different  light  source  from  that 
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used  in  the  original  equipment  lamp,  it 
might  not  work  properly,  or  at  all,  with 
the  original  equipment  bulb  or  with  the 
replacement  bulbs  specified  by  the 
vehicle  manufacturer.  Moreover,  use  of 
a  different  light  source  might  also 
adversely  affect  the  performance  of  the 
vehicle's  overall  lighting  and  electrical 
systems,  and  possibly  cause  overloads 
and  risk  of  fire. 

Submission  of  Comments 

How  do  I  prepare  and  submit 
comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Please  submit  two  copies  of  your  , 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 
Comments  may  also  be  submitted  to  the 
docket  electronically  by  logging  onto  the 
Dockets  Management  System  Web  site 
at  http://dms.dot.gov.  Click  on  "Help  & 
Information"  or, "Help/Info"  to  obtain 
instructions  for  filing  the  document 
electronically. 

How  can  I  be  sure  that  my  comments 
were  received? 

""  If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  do  I  submit  confidential  business 
information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regidation.  (49  CFR  part 
512.) 

Will  the  agency  consider  late 
comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 


closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  can  I  read  the  comments 
submitted  by  other  people? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms.dot.gov). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  five- 
digit  docket  number  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
2002-12345,"  you  would  type  "12345." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summar}'  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  comments  are  not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  sig.ning  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Authority:  49  U.S.C.  30111;  49  CFR 
501.8(d)(5) 

Issued  on  )uly  10,  2003. 
Jacqueline  Glassman, 

Chief  Counsel. 

(FR  Doc.  03-18110  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  High  Consequence 
Areas  for  Gas  Transmission  Pipelines 

agency:  Office  of  Pipeline  Safety  (OPS). 
Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice;  response  to  petition  for 
reconsideration. 

SUMMARY:  RSP A/OPS  issued  a  final  rule 
in  August  2002  defining  high 
consequence  areas  (HCAs)  for  gas 
transmission  pipelines.  Trade 
associations  representing  pipeline 
companies  transporting  the  majority  of 
natural  gas  delivered  to  customers  in  the 
United  States  petitioned  RSPA  for 
reconsideration  of  the  final  rule  that 
defined  HCAs.  Certain  aspects  of  that 
petition  are  being  addressed  through  the 
related  rulemaking  to  require  operators 
to  adopt  integrity  management  programs 
that  include  additional  protective 
measures  for  pipeline  segments  whose 
failure  could  affect  HCAs.  In  addition, 
an  advisory  bulletin  published 
separately  today  in  the  Federal  Register 
provides  clarification  of  how  operators 
are  expected  to  implement  the  s 

"identified  sites"  aspect  of  the  HCA 
rule.  This  document  indicates  where  the 
response  to  each  issue  in  the  petition  is 
being  addressed  and  responds  to  the 
issues  in  the  petition  not  addressed 
elsewhere. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni  by  phone  at  (202)  366-4571, 
by  fax  at  (202)  366-4566,  or  by  e-mail 
at  mike.israni@rspa.dot.gov,  regarding 
the  subject  matter  of  this  response. 
General  information  about  the  RSPA/ 
OPS  programs  may  be  obtained  by 
accessing  RSPA's  Internet  page  at 
http://RSPA.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  6,  2002,  RSPA/OPS 
published  a  final  rule  on  how  to  identify 
the  populated  areas  near  a  pipeline  for 
which  the  additional  protections  would 
be  required:  (67  FR  50824).  These  HCAs 
include  not  only  higher  population 
areas  already  identified  by  pipeline 
operators  through  the  longstanding 
Class  location  definitions  based  on 
population,  but  also  "identified  sites" 
which  are  intended  to  pick  up 
additional  places  where  people  are 
located.  These  additional  places  could 
include  nursing  homes,  schools,  and 
campgrounds  that  may  be  close  enough 
to  the  pipeline  to  be  at  risk  should  there 
be  a  pipeline  failure.  In  publishing  the 
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final  rule,  RSP A/OPS  announced  that  it 
intended  to  immediately  initiate  a 
related  rulemaking  that  would  describe 
the  substantive  requirements  for 
integrity  management  programs  to  add 
hirther  protections  for  HCAs. 

Petition  for  Reconsideration 

On  September  5,  2002,  the  American 
Gas  Association  (AGA).  the  American 
Public  Gas  Association  (APGA),  the 
Interstate  Natural  Gas  Association  of 
America  (INGAA)  and  the  New  York 
Gas  Group  (NYGAS)  (called  collectively, 
"Petitioners")  filed  a  petition  for 
reconsideration  of  the  final  rule.  When 
the  petition  was  received,  RSPA/OPS 
was  in  the  final  stages  of  developing  an 
NPRM  in  the  related  rulemaking  on  the 
substantive  requirements  for  integrity 
management  programs.  In  addition  to 
the  substantive  requirements,  the  draft 
NPRM  proposed  an  expanded  definition 
of  HCAs  and  described  howTan  operator 
would  determine  whether  failure  of  a 
pipeline  segment  could  impact  the  HCA 
and  thus  be  subject  to  the  assessment 
requirements.  RSPA/OPS  decided  that  it 
would  be  appropriate  to  address  many 
aspects  of<the  petition  in  the  NPRM.  On 
January  28,  2003,  RSPA/OPS  pubhshed 
the  NPRM  for  the  substantive 
requirements.  (68  FR  4278)  The 
preamble  to  the  NPRM  addressed  the 
petition  at  68  FR  4295-4296  and 
indicated  RSPA/OPS 's  belief  that  the 
proposal,  and  the  final  rule  to  follow, 
would  address  the  more  significant  of 
the  issues  of  the  petition.  This 
document  discusses  the  remainder  of 
items  raised  by  petitioners  but  not 
explicitly  addressed  in  the  NPRM. 

Response  to  Remaining  Issues 

First,  Petitioners  asked  for  a  stay  of 
the  HCA  definition  pending  resolution 
of  the  petition.  The  HCA  definition 
imposes  no  requirement  on  any  operator 
to  do  anything  until  program 
requirements  in  the  related  rulemaking 
are  made  final.  Thus  a  stay  is  not 
appropriate  in  this  case.  However,  the 
Pipeline  Safety  Improvement  Act  of 
2003  requires  operators  to  begin 
conducting  baseline  integrity 
assessments  of  facilities  that  could  affect 
HCAs  by  June  17,  2004,  and  to  have 
integrity  management  programs  in  place 
by  December  17,  2004,  whether  or  not 
RSPA/OPS  issues  regulations  on  the 
matter.  This  statutory  requirement 
means  that  operators  need  to 
immediately  begin  identifying  HCAs. 
The  guidance  provided  by  Advisory 
Bulletin  ADB-03-03,  published  in 
today's  Federal  Register,  provides  the 
assurance  needed  by  operators  to  meet 
the  statutory  deadline.  With  the 
guidance  in  the  advisory  bulletin, 


operators  can  identify  sites  in 
preparation  for  required  integrity 
management  programs  and  the  public 
will  receive  the  assurance  that  the 
search  for  "identified  sites"  for 
inclusion  in  integrity  management 
programs  is  clearly  understood. 
Petitioners'  second  and  third 
requests — to  clarify  that  the  definition 
applies  only  to  segments  of  transmission 
lines  and  to  define  potential  impact 
zones — are  addressed  by  language  in  the 
proposed  integrity  management  rule. 
Petitioners'  fourth  request — that  isolated 
and  infrequently  occupied  buildings  be 
included  only  to  the  extent  that  they 
would  be  included  under  the  Class  3 
definition — is  denied  in  the  preamble  to 
the  proposed  rule.  However,  RSPA/OPS 
requested  comment  on  possible 
modifications  with  respect  to  buildings 
that  are  in  the  category  of  "rural 
churches"  that  might  alleviate  some  of 
the  concern.  Further  response  will  be 
made  in  the  final  rule.  Petitioners'  last 
two  requests — for  clarification  of 
specified  points  and  for  clarification  of 
the  HCA  definition  itself — have  been 
largely  addressed  in  the  proposed  rule. 
In  addition  to  points  already  discussed, 
the  proposed  rule  addressed  concerns 
about  the  breadth  of  the  term  "public 
officials"  by  seeking  comment  on 
whether  the  term  should  be  limited  to 
safety  or  emergency  response  officials  as 
the  ones  most  likely  to  have  relevant 
information.  To  address  these  concerns, 
RSPA/OPS  is  publishing  separately  in 
today's  Federal  Register,  an  advisory 
bulletin  providing  guidance  for 
operators  in  conducting  a  good  faith 
search.  In  addition,  RSPA/OPS  has 
asked  the  TPSSC  to  discuss  and  vote  on 
recommended  guidance  on  how  to 
clarify,  in  the  final  rule,  the  process  of 
identifying  certain  sites  as  high 
consequence  areas. 

We  now  discuss  the  remaining  points 
on  clarification: 

1 .  Petitioners  question  the  inclusion 
in  the  HCA  definition  of  two  slightly 
different  methods  to  identify  outside 
areas  as  HCAs.  The  first  method  is  by 
use  of  the  Class  3  location  language  in 
49  CFR  192.5,  which  uses  the  concept 
of  a  "well-defined"  area  used  by  at  least 
20  persons  5  days  per  week  for  10  weeks 
per  year.  This  method  would  include  a 
playground  used  during  the  week  by  a 
day  care  facility  as  well  as  a  summer .. 
camp,  but  would  not  include  weekend 
recreational  areas.  The  second  method 
of  identifying  outside  areas  to  be 
protected  as  HCAs  is  through  the 
identified  sites  definition  which  looks 
to  evidence  of  the  area's  use  by  at  least 
20  persons  on  50  days  a  year.  This 
second  method  was  intended  to  identify 
weekend  recreational  areas.  It  is  not 


inconsistent  with  the  first  method,  but 
merely  adds  to  the  outside  areas  to  be 
protected.  The  guidance  contained  in 
Advisory  Bulletin  ADB  03-03  will 
simplify  the  process  of  identifying  the  • 
additional  areas. 

2.  Petitioners  question  whether,  in 
identifying  an  HCA,  the  building  or  the 
pipeline  is  the  reference  point  for 
applying  the  distances.  Because  an  HCA 
is  determined  by  calculating  the  radius 
of  potential  concern,  based  on  the 
diameter  and  pressure  of  the  pipeline, 
the  reference  point  is  not  critical  to 
identifying  the  HCA.  Rather,  what  is 
important  is  the  distance  between  the 
center  line  of  the  pipeline  and  the 
closest  corner  of  an  identified  site.  The 
HCA  definition  uses  threshold  radii  of 
300,  660,  or  1000  feet,  depending  on  the 
diameter  and  pressiu*  of  the  pipeline, 
which  can  be  calculated  using  either  the 
centerline  of  the  pipeline  or  the  closest 
comer  of  a  building.  The  proposed 
integrity  management  rule  would 
expand  the  definition  to  include 
calculated  radii  to  greater  than  100  feet 
for  certain  large-diameter,  high  pressure 
pipelines,  but  the  method  of  calculation 
would  not  change.  As  discussed  at  the 
advisory  committee,  RSPA  is 
considering  using  calculated  potential 
impact  radii  instead  of  the  threshold 
distances.  But  again,  the  calculated 
distance  would  be  the  same  whether  the 
•  measurement  is  made  from  the 
centerline  or  from  the  comer  of  the 
building. 

3.  Petitioners  argue  that  the 
requirement  for  identifying  as  an  HCA 
a  building  occupied  by  persons  of 
impaired  mobility  could  raise  "privacy 
and  discrimination  concerns"  because  it 
would  require  "an  invasive  procedure" 
to  determine  the  occupancy  of  these 
buildings.  There  is  no  requirement  for 
an  operator  to  conduct  an  invasive 
search  to  identify  buildings  housing 
people  of  limited  ability.  The  means 
provided  in  the  mle — visible  marking, 
licensing,  consultation  with  public 
officials,  and  official  lists — are  external 
and  do  not  involve  any  invasion  of 
privacy. 

4.  Petitioners  note  that  it  would  be 
difficult  to  determine  if  licensed 
facilities  would  meet  the  definition.  As 
an  example,  petitioners  argue  that  it 
would  be  difficult  to  determine  if  a 
registered  home  day  care  facility  has 
more  than  20  persons  in  residence.  This 
is  not  the  best  example  since  such  a 
facility  would  be  included  as  a  facility 
with  persons  of  limited  mobility.  A 
more  appropriate  example  would  be  a 
licensed  bingo  hall.  Even  though  the 
facility  is  licensed,  an  operator  is  not 
required  to  include  it  as  an  identified 
site  unless  there  is  evidence  of  use  by 
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at  least  20  persons.  Physical  checking 
may  provide  that  evidence.  The  license 
itself  may  provide  sufficient  information 
for  the  determination.  Consultation  with 
public  officials  may  also  provide  that 
information.  As  stated  in  Advisory 
Bulletin  ADB  03-03,  RSPA/OPS  does 
not  require  an  exhaustive  search,  only  a 
good  faith  one. 

5.  Petitioners  note  that  a  facility  used 
by  persons  of  limited  mobility  may  be 
listed  only  on  an  obscure  Web  site  and 
an  operator  may  miss  it.  RSPA/OPS 
does  not  intend  to  hold  an  operator 
responsible  for  identifying  a  facility  as 
an  HCA  solely  on  the  basis  of  its  listing 
on  an  obscure  Web  site.  The  final  rule 
pointed  to  the  Federal  Government's 
,  web  portal  [http://www.Firstgov.gov) 
and  telephone  directories  for 
information  available  about  assisted- 
living,  nursing,  and  elder  care  facilities 
and  schools.  Official  State  Web  sites 
would  also  be  appropriate.  RSPA/OPS 
does  not  require  an  exhaustive  search, 
only  a  good  faith  one. 

6.  Petitioners  note  that  maps 
maintained  by  government  agencies 
may  not  be  updated  sufficiently  often 
and  provide  sufficient  detail  to  be 
helpful  in  identifying  HCAs.  It  is  an 
operator's  choice  as  to  which  maps  to 
rely  on.  If  an  operator  determines  that 
maps  are  not  up-to-date  or  are  not 
sufficiently  detailed,  an  operator  should 
not  rely  on  them. 

7.  Petitioners  argue  that  requiring  an 
operator  to  utilize  four  criteria  to  locate 
"identified  sites"  is  an 
"incomprehensible  and  impossible" 
task  since  operators  now  rely  on  the 
weekday  patrolling  to  locate  population 
for  the  purposes  of  determining  Class 
locations.  RSPA/OPS  continues  to  insist 
that  operators  must  go  beyond  the 
existing  practice  and  identify  HCAs  that 
are  outside  the  traditional  Class  3  and 
4  locations,  but  where  the  impacts  on 
population  may  be  significant.  However, 
RSPA/OPS  recognizes  the  importance  of 
providing  the  regulated  community 
assurance  that  good  faith  efforts  at 
compliance  will  be  recognized. 
Guidance  provided  in  Advisory  Bulletin 
ADB  03-03  will  help  the  operator  and 
ensure  that  these  additional  sites  are 
identified. 

Issued  in  Washingtcm,  DC,  on  luly  11, 
2003. 

Stacey  L. "Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  03-18120  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Identified  Sites  as  Part 
of  High  Consequence  Areas  for  Gas 
Integrity  Management  Programs 

agency:  Office  of  Pipeline  Safety  (OPS). 
Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice;  issuance  of  advisory 
bulletin. 


summary:  On  August  6.  2002,  RSPA/ 
OPS  published  a  final  rule  on  how  to 
identify  the  populated  areas  near  a 
pipeline  for  which  additional 
protections  would  be  required  (67  FR 
50824).  These  "high  consequence  areas" 
(HCAs)  include  not  only  population 
areas  already  identified  by  pipeline 
operators  through  the  longstanding 
Class  location  definitions,  but  also 
"identified  sites,"  49  CFR  192.761(f). 
Inclusion  of  identified  sites  is  intended 
to  pick  up  isolated  population  areas 
which  are  not  picked  up  through  the 
Class  location  process.  These  could 
include  isolated  nursing  homes, 
schools,  and  campgrounds  that  may  be 
close  enough  to  the  pipeline  to  be  at  risk 
should  there  be  a  pipeline  failure. 
Commenters  expressed  concerns  that 
what  was  intended  to  be  a  relatively 
simple  task,  identifying  certain  sites  as 
high  consequence  areas,  could  become  a 
never-ending  search.  RSPA/OPS  is 
providing  guidance  in  this  advisory 
bulletin  to  provide  the  necessary 
clarification.  With  this  guidance, 
operators  can  identify  sites  in 
preparation  for  required  assessments 
and  integrity  management  programs. 
The  public  will  receive  the  assurance 
that  the  search  for  "identified  sites"  for 
inclusion  in  integrity  management 
programs  is  clearly  understood  and 
thorough.  The  advisory  bulletin 
provides  guidance  on  a  good  faith  effort 
in  conducting  this  search. 

Further,  at  a  meeting  of  the  Technical 
Pipeline  Safety  Standards  Committee 
scheduled  for  July  31,  2003,  RSPA/OPS 
has  added  to  the  agenda  further 
discussion  about  the  advisability  of 
modifying  the  final  rule  language  to 
include  this  advice. 
ADDRESSES:  You  may  contact  the 
Dockets  Facility  by  phone  at  (202)  366- 
9329,  for  copies  of  the  proposed  rule  or 
other  material  in  the  docket.  All 
materials  in  this  docket  may  be  accessed 
electronically  at  http://dms.dot.gov/ 
search.  Once  you  access  this  address, 
type  in  the  last  four  digits  of  the  docket 
niumber  shown  at  the  beginning  of  this 
notice  (in  this  case  7666),  and  click  on 


search.  You  will  then  be  connected  to 
all  relevant  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni  by  phone  at  (202)  366-4571, 
by  fax  at  (202)  366-^566,  or  by  e-mail 
at  mike.israni@rspa.dot.gov,  regarding 
the  subject  matter  of  this  advisory 
bulletin.  General  information  about  the 
RSPA/OPS  programs  may  be  obtained 
by  accessing  RSPA's  Home  page  at 
http://ww\v.rspa.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Advisory  Bulletin  (ADB-03-03) 

To:  Operators  of  gas  transmission 
pipelines. 

Subject:  Identified  sites  for  possible 
inclusion  as  high  consequence  areas 
(HCAs)  in  gas  integrity  management 
programs. 

Purpose:  To  provide  guidance  to  . 
operators  on  what  RSPA/OPS  considers 
to  be  a  good  faith  effort  to  discover 
"identified  sites"  as  defined  by  49  CFR 
192.761(f). 

Advisory:  High  consequence  areas  for 
gas  transmission  plf)elines  are  defined 
to  include  certain  buildings  and  outside 
areas,  not  located  within  Clas*3  or  4 
locations,  but  which  nonetheless 
contain  people  who  could  be  at  risk  in 
the  event  of  a  pipeline  failure.  These 
areas,  known  as  "identified  sites,"  are 
specified  in  49  CFR  192.761(f). 
Paragraphs  (5)  and  (6)  of  the  section 
provide  the  substantive  features  of  the 
sites;  paragraphs  (1)  through  (4)  list  the 
soiu-ces  an  operator  is  to  explore  to 
discover  these  sites.  This  guidance 
addresses  the  sources  in  paragraphs  (1) 
through  (4)  rather  than  the  substantive 
features  foimd  in  paragraphs  (5)  and  (6). 

As  written,  the  rule  requires  an 
operator  to  include  as  an  "identified 
site"  a  building  or  outside  area  meeting 
the  substantive  features  of  paragraphs 
(5)  or  (6)  if  the  site: 

(1)  Is  visibly  marked; 

(2)  is  licensed  or  registered  by  a 
Federal,  State  or  local  agency; 

(3)  is  known  by  public  officials;  or 

(4)  is  on  a  list  or  map  maintained  by 
or  available  fi-om  a  Federal.  State,  or 
local  agency  or  a  publicly  or 
commercially  available  database. 

Although  it  is  possible  to  read  this 
language  as  requiring  an  operator  to 
perform  an  exhaustive  search  of  every 
possible  source  for  such  sites,  RSPA/ 
OPS  does  not  intend  that  an  operator 
perform  an  exhaustive  search,  only  a 
good  faith  one. 

Obviously,  an  operator  will  already 
know  of  many  sites  that  meet  the 
criteria  of  paragraphs  (5)  and  (6)  through 
the  operation  and  maintenance 
activities  on  the  pipeline  right-of-way, 
including  patrolling,  the  operator 
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conducts  on  a  routine  basis.  An  operator 
would,  of  course,  include  these  sites  as 
"identified  sites."  However,  there  will 
be  sites  which  are  not  likely  to  be 
known  through  routine  operation  and 
maintenance  activities.  RSP A/OPS 
believes  that  the  best  way  for  operators 
to  locate  sites  they  are  unlikely  to 
discover  through  routine  activities  is  to 
consult  the  entities  responsible  for 
safety  and  emergency  response  in  the 
vicinity  of  the  pipeline. 

Accordingly,  RSP  A/OPS  will  accept, 
as  a  good  faith  search  in  satisfaction  of 
§192.761{fKlH4),  a  search  by  an 
operator  that  discovers  "identified 
sites"  based  on  knowledge  gained  by 
routine  operation  and  maintenance 
activities  as  well  as  sites  identified 
through  consultation  with  appropriate 
public  officials.  The  appropriate  public 
officials  are  those  with  safety  or 
emergency  response  or  planning 
responsibilities  who  indicate  to  the 
operator  that  they  know  the  location  of 
sites  that  meet  the  substantive 
description  of  §  192.761(f)(5)  or 
§  192.761(f)(6).  This  could  include 
officials  on  a  local  emergency  planning 
commission  or  relevant  Native 
American  tribal  officials. 

Consultation  with  public  officials 
having  safety  or  emergency  response  or 
planning  responsibilities  may  result  in 
an  end  of  the  search  for  "identified 
sites".  If,  however,  an  operator  consults 
public  officials  with  safety  or  emergency 
respoilse  or  planning  responsibilities 
and  these  officials  inform  the  operator 
that  they  do  not  have  the  needed 
information,  then  an  operator  must  do 
more.  However,  the  task  of  locating 
these  sites  is  not  endless.  RSPA/OPS 
will  accept  as  adequate  the  operator's 
use  of  one  of  the  other  means  spelled 
out  in  paragraphs  (1),  (2),  and  (4)  of 
§192.761(0  so  long  as  the  operator 
documents  a  rationale  for  the  choice 
that  demonstrates  that  the  operator  is 
truly  trj'ing  to  locate  the  "identified 
sites."  For  example,  if  public  officials 
with  safety  or  emergency  response  or 
planning  responsibilities  indicate  that 
they  believe  that  they  know  about  all  of 
the  areas  except  for  assisted-living 
facilities,  an  operator  might  decide  that 
the  most  fruitful  alternative  source  of 
information  would  be  a  county  or  State 
licensing  authority.  As  another  example, 
if  public  officials  with  safety  or 
emergency  response  or  planning 
responsibilities  indicate  little 
knowledge  about  the  location  of  outside 
recreation  facilities,  the  operator  might 
decide  that  coimty  and  State  websites 
that  listed  recreational  activities  in  the 
coxmty  would  be  the  best  source.  RSPA/ 
OPS  will  not  expect  an  operator  to 


conduct  an  endless  iterative  search  of 
all  possible  sources. 

A  similar  rule  of  reasonableness 
applies  with  regard  to  an  operator's  use 
of  the  means  spelled  out  in 
192.761(f)(4):  namely,  "Is  on  a  list  or 
map  maintained  by  or  available  from  a 
Federal,  State,  or  local  agency  or  a 
publicly  or  conunercially  available 
database."  Although  it  is  possible  to 
re£d  this  language  as  requiring  an 
operator  to  perform  an  exhaustive 
search  of  every  on-line  map  or  database, 
this  is  not  what  RSPA/OPS  intends. 
RSPA/OPS  expects  an  operator  to 
consult  those  lists  or  maps  that  are 
readily  known  to  the  operator  and 
readily  available  to  the  public  at  large. 
Good  examples  for  information 
available  about  assisted-living,  nursing, 
and  elder  care  facilities  and  schools 
would  be  the  Federal  Government's, 
official  Web  portal  [http:// 
www.Firstgov.gov)  and  telephone 
directories.  Official  State  Web  sites 
would  also  be  appropriate.  An  operator 
might  find  sources  such  as  Geographic 
Data  Technology  or  MapQuest  helpful 
in  locating  particular  sites. 

In  the  process  of  locating  "identified 
sites"  as  HCAs,  RSPA/OPS  will  require 
that  an  operator  conduct  a  good  faith 
search,  not  an  exhaustive  one. 

n.  Background 

On  August  6,  2002,  RSPA/OPS 
published  a  final  rule  on  how  to  identify 
the  populated  areas  near  a  pipeline  for 
which  additional  protections  would  be 
required  (67  FR  50824).  These  HCAs 
include  not  only  population  areas 
already  identified  by  pipeline  operators 
through  the  longstanding  Class  location 
definitions,  but  also  "identified  sites", 
49  CFR  192.761(f).  Inclusion  of 
"identified  sites"  is  intended  to  pick  up 
isolated  population  areas  which  are  not 
picked  up  through  the  Class  location 
process.  These  could  include  isolated 
nursing  homes,  schools,  and 
campgrounds  that  may  be  close  enough 
to  the  pipeline  to  be  at  risk  should  there 
be  a  pipeline  failure. 

Identification  of  HCAs  is  a  necessary 
precondition  to  the  establishment  of 
integrity  management  plans.  The 
Pipeline  Safety  Improvement  Act  of 
2002  (PSIA)  requires  operators  to  begin 
conducting  assessments  by  June  17, 
2004,  and  to  have  integrity  management 
programs  in  place  by  December  17, 
2004.  Trade  associations  representing 
pipeline  companies  transporting  the 
majority  of  natural  gas  delivered  to 
customers  in  the  United  States,  state 
and  public  representatives,  as  well  as 
the  Federal  advisory  committee  for 
pipeline  safety  regulations,  have  raised 
questions  about  how  to  implement  the 


identified  sites  aspect  of  the  HCA 
definition. 

RSPA/OPS  initiated  a  related 
rulemaking  with  a  notice  of  proposed 
rulemaking  (NPRM)  published  January 
28,  2003,  (68  FR  4278),  responsive  to  a 
mandate  of  the  PSIA.  The  NPRM 
proposed  substantive  requirements  to 
establish  integrity  management 
programs  that  would  provide  additional 
protections  for  HCAs.  In  addition,  the 
NPRM  proposed  to  modify  the  HCA 
definition  to  better  identify,  population 
potentially  impacted  by  a  pipeline 
failiu'e. 

RSPA/OPS  conducted  four  public 
meetings  to  discuss  aspects  of  the 
NPRM,  two  of  which  focused  on  the 
need  to  clarify  how  to  locate  outdoor 
areas  where  people  congregate  and 
facilities  which  housed  populations  that 
were  mobility  impaired.  Discussions 
mentioned  the  burdens  of  identifying 
these  sites.  The  proposed  definition  of 
HC-As  did  not  contain  the  term 
"identified  site"  (67  FR  1108,  January  9, 
2002).  Instead,  the  proposed  definition 
simply  stated  that  operators  would  have 
to  identify  facilities  containing  persons 
of  impaired  mobility  and  buildings  and 
areas  occupied  by  at  least  20  persons  50 
days  per  year.  Industry  commenters 
frequently  noted  that  an  inflexible  rule 
that  required  operators  to  identify  these 
sites  would  be  burdensome,  and  the 
term  "identified  site"  became  generally 
understood  through  these  discussions. 
Operators  could  not  get  the  information 
from  public  officials  dining  the  liaison 
already  required  by  49  CFR  pdrt  192 
because  public  officials  did  not  have  the 
necessary  information.  Operators  would 
have  no  choice  but  to  change  both  the 
manner  and  the  fi^quency  of  their 
patrols  of  the  right-of-way,  a  very  costly 
proposition. 

At  the  four  public  meetings  following 
publication  of  the  NPRM,  various  other 
persons  raised  concerns  about  the 
clarity  of  the  definition.  A 
representative  of  Safe  Bellingham, 
which  represents  citizens  concerned 
about  pipeline  safety,  stressed  the  need 
to  cover  areas  where  people  congregate 
outdoors. 

On  May  26-28,  the  Technical  Pipeline 
Safety  Standards  Committee  considered 
the  NPRM  in  this  related  rulemaking. 
The  Committee  urged  that  RSPA/OPS 
look  for  clarity  over  complexity,  seek 
public  understandability  of  the  rule,  and 
focus  the  greatest  effort  on  the  potential 
i6i  greatest  harm.  Members  of  the 
Committee  strongly  lirged  the 
Committee  to  examine  the  clarity  of  the 
"identified  site"  definition.  Industry 
representatives  pointed  to  their  petition 
for  reconsideration  of  the  HCA  final  rule 
for  their  concerns.  (The  petition  is 
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addressed  in  a  separate  response 
published  today  in  the  Federal 
Register.)  Industry  representatives 
described  in  detail  the  difficulties  of 
applying  the  current  definition  of 
"identified  site". 

The  Committee  also  heard  fi-om  Mr. 
Steve  Halford,  the  Fire  Chief  for  the  City 
of  Nashville,  who  was  representing  the 
International  Association  of  Fire  Chiefs, 
in  discussing  a  study  on  excess  flow 
valves  not  related  to  the  integrity 
management  rulemakings.  Although 
Chief  Halford  made  a  presentation  to  the 
advisory  committee  on  another  topic,  he 
graciously  agreed  to  answer  impromptu 
questions  about  the  knowledge  of  public 
officials  with  respect  to  locations  that 
RSPA/OPS  intends  to  be  "identified 
sites."  Chief  Halford  readily  asserted 
that  fire  departments  and  other  public 
safety  and  emergency  response  officials 
would  normally  have  information  about 
these  sites.  Chief  Halford  also  suggested 
that  local  planning  bodies  and  the  local 
emergency  planning  committees  would 
be  good  sources  for  the  information. 
Based  on  the  discussion,  the  Committee 
advised  RSPA/OPS  to  clarify  the 
meaning  of  the  rule. 

RSPA/OPS  did  not  intend  that 
identification  of  locations  outside  of 
Class  3  and  4  be  burdensome  and 
decided  to  provide  relief.  Industry 
commenters,  including  petitioners 
NYGAS  and  INGAA,  had  suggested  that 
use  of  available  sources  such  as     -- 
licensing  and  publicly  available  lists 
would  be  a  good  avenue.  Thus  the  HCA 
definition  includes  a  definition  of 
'identified  sites"  that  provides  both  the 
types  of  areas  to  be  identified  and  the 
means  for  an  operator  to  locate  these 
sites. 

Although  the  regulation  is  stated  as  a 
list  of  steps,  RSPA/OPS  has  never 
intended  that  an  operator  perform  au 
exhaustive  search  of  every  possible 
source  of  information  that  may  be 
available.  RSPA/OPS  requires' only  a 
good  faith  effort  to  discover  "identified 
sites."  As  discussed  in  the  advisory, 
pipeline  operators  who  consult  public 
safety  or  emergency  response  or 
planning  officials  who  indicate  that  they 
have  knowledge  of  the  identified  sites 
need  not  do  more. 

Further,  at  a  meeting  of  the 
Committee  scheduled  for  July  31,  RSPA/ 
OPS  has  added  to  the  agenda  further 
discussion  about  the  advisability  of 
modifying  the  final  rule  language  to 
include  this  advice. 

Subsequent  to  the  publication  of  the 
HCA  final  rule,  and  in  support  of  the 
need  to  assure  that  "identified  sites"  are 
clearly  known,  RSPA/OPS  initiated 
extensive  efforts  to  involve  local  and 
State  officials  in  sharing  responsibility 
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for  pipeline  safety.  We  believe  that 
public  safety  and  emergency  response 
officials  are  likely  to  have  the 
knowledge  needed  on  "identified  sites." 
In  addition,  RSPA/OPS  expects  that  the 
knowledge  of  these  officials  will 
improve  for  several  reasons.  First, 
section  5  of  the  Pipeline  Safety 
Improvement  Act  of  2002  requires 
pipeline  operators  to  review  and 
enhance  their  public  education 
programs  by  December  17,  2003.  Among 
other  things,  these  public  education 
programs  will  provide  better 
information  to  officials  from 
municipalities  and  school  districts 
about  the  possible  hazards  from  an 
unintended  release  from  a  pipeline. 
This  enhanced  information  about  the 
risks  will  improve  local  emergency 
response  planning  efforts, 

Further,  under  its  Community 
Assistance  and  Technical  Service 
Program,  RSPA/OPS  has  already  hired 
at  least  one  senior  inspector  in  each 
Federal  region  who  is  providing  local 
officials  briefings  and  data  to  enhance 
their  efforts  to  protect  pipelines  fi-om 
damage,  target  community  awareness 
programs,  and  improve  the  response 
capabilities  in  the  event  of  a  pipeline 
failure.  In  addition,  RSPA/OPS  provides 
grant  funding  to  the  National 
Association  of  State  Fire  Marshals  and 
the  Common  Ground  Alliance  for  public 
education  initiatives  among  other 
things.  These  initiatives  will  result  in 
local  officials  who  are  better  informed 
about  where  pipelines  are  located,  how 
to  avoid  damaging  them,  how  to 
recognize  and  report  emergencies  that 
may  arise,  and  the  need  to  determine 
isolated  population  areas  near  pipelines 
that  need  additional  protection. 

In  addition,  RSPA/OPS  realizes  that 
some  tribal  lands  may  not  have 
traditional,  readily  identifiable  safety  or 
emergency  response  officials.  Thus 
RSPA/OPS  intends  to  consuh  with  the 
Council  of  Energy  Resource  Tribes,  a 
coalition  of  tribes  who  have  energy 
resources,  about  the  best  way  to  locate 
"identified  sites"  on  these  tribal  lands. 
RSPA/OPS  will  then  share  the  results  of 
that  consultation  with  the  affected 
pipeline  operators  and  provide  any 
additional  guidance  that  may  be  needed 
before  the  effective  date  of  a  final  rule 
imposing  substantive  requirements  for 
integrity  management  programs. 

Issued  in  Washington,  DC,  on  July  11, 
200.3. 

Slacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  0,1-18121  Filed  7-16-03:  8:45  am] 
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VALLES  CALDERA  TRUST 

National  Environmental  Policy  Act 
(NEPA)  Procedures  of  the  Valies 
Caldera  Trust  for  the  Valies  Caldera 
National  Preserve 

agency:  Valies  Caldera  Trust. 
ACTION:  Notice  of  final  procedures  to 
implement  NEPA. 


SUMMARY:  The  Board  of  Trustees  of  the 
Valies  Caldera  Trust  adopts  these  final 
NEPA  procedures,  hereafter  referred  to 
as  "procedures",  for  implementation  of 
National  Environmental  Policy  Act 
(NEPA)  and  to  aid  in  the  overall 
management  and  public  use  of  the 
Valies  Caldera  National  Preserve.  The 
procedures  for  the  Trust  are  intended  to 
supplement  federal  NEPA  procedures  of 
the  Council  on  Environmental  Quality 
(CECy  found  at  40  CFR  1500  through 
1508  and  adopted  by  the  Board  of 
Trustees  on  August  8,  2001.  The  Trust's 
procedures  are  to  be  maintained  by  the 
Trust  and  are  readily  available  to  the 
public.  It  is  anticipated  that  as 
experience  is  gained  in  the 
implementation  of  the  Trust's 
procedures,  appropriate  improvements 
will  be  proposed.  The  procedures  will 
apply  to  the  fullest  extent  practicable  to 
analyses  and  documents  by  the  Board  of 
Trustees  of  the  Valies  Caldera  Trust. 
EFFECTIVE  DATE:  These  procedures  are 
effective  on  July  17,  2003. 
ADDRESSES:  Gary  Ziehe,  Executive 
Director,  Valies  Caldera  Trust,  2201 
Trinity  Drive,  Suite  C,  Los  Alamos,  NM 
87544.  email: 

nepaprocedures@vaIIescaldera.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Ziehe,  Executive  Director,  Valies 
Caldera  Trust,  2201  Trinity  Drive,  Suite 
C,  Los  Alamos,  NM  87544!  Telephone: 
(505) 661-3333. 
SUPPLEMENTARY  INFORMATION: 
I.  Introduction 

These  NEPA  procedures  add  direction 
to  guide  employees  of  the  Valies  Caldera 
Trust  regarding  requirements  of  the 
National  Environmental  Policy  Act.  The 
Council  on  Environmental  Quality  does 
not  direct  agencies  to  prepare  a  NEPA 
document  before  establishing  agency 
procedures  that  supplement  the  CEQ 
regulations  for  implementing  NEPA. 
Agency  NEPA  procedures  are  internal 
procedural  guidance  intended  to  assist 
agencies  in  the  fulfillment  of  agency 
responsibilities  under  NEPA,  but  are  not 
the  agency's  final  determination  of  what 
level  of  NEPA  analysis  is  required  for  a 
particular  proposed  action.  The 
requirements  for  establishing  agency 
NEPA  procedures  are  set  forth  at  40  CFR 
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1505.1  and  l-507.3(b).  The  Valles 
Caldera  Trust  has  provided  an 
opportunity  for  public  review  and  has 
consulted  with  the  Council  on 
Environmental  Quality  during  the 
development  of  these  procedures.  The 
determination  that  establishing  NEPA 
procedures  does  not  require  NEPA 
analysis  and  documentation  has  been 
upheld  in  Heartwood,  Inc.  v.  U.S.  Forest 
Service,  73  F.  Supp.  2d  962.  947.  954- 
55  (7th  Cir.  2000). 

Proposed  NEPA  procedures  for  the 
Valles  Caldera  Trust  were  published  in 
the  Federal  Register  of  February  11, 
2003  (Vol.  68.  No.  28).  Comments  were 
received  from  individuals  and  the 
Valles  Caldera  Coalition,  Pueblo  of 
Jemez,  and  Forest  Guardians.  The 
comments  proved  to  be  very  helpful  in 
identifying  improvements  in  the 
proposed  procedures.  In  general, 
requests  were  made  to  clarify  the 
relationship  of  the  Board  of  Trustees 
and  the  designation  of  the  person 
responsible  for  the  planning  and 
implementation  of  activities  within  the 
Preserve.  Requests  were  made  to 
improve  the  description  of  the 
.  comprehensive  progreim  for 
management  of  the  Preserve  and  the 
relationship  of  long-term  guidance,  the 
consideration  and  selection  of  specific 
stewardship  actions,  and  the  monitoring 
of  results.  Also,  memy  reviewers 
requested  improvements  in  the  use  of 
terms  in  the  proposed  procediu'es  and 
clarification  of  the  conditions  that 
warrant  use  of  a  categorical  exclusion 
from  the  preparation  of  an 
environmental  document.  It  is  apparent 
that  considerable  thought  and  effort  was 
devoted  to  review  of  the  proposed 
procedures  and  comment  for  their 
improvement.  A  16-page  summary  of 
the  comments  received  and  response  by 
the  Valles  Caldera  Trust  is  available  at 
the  Trust  Office  in  Los  Alamos,  NM  and 
at  the  Trust's  web  site. 

Reviewers  requested  that  the 
procedures  include  a  description  of  the 
Trust.  The  Valles  Caldera  Preservation 
Act,  Public  Law  106-248,  (the  Act) 
created  the  Valles  Caldera  Trust  (the 
Trust),  a  wholly  owned  government 
corporation,  to  manage  the  newly 
created  Valles  Caldera  National 
Preserve,  the  tract  of  land  previously 
referred  to  as  the  Baca  Ranch.  The  Trust 
assumed  responsibility  for  managing  the 
lands  and  resources  of  the  Preserve  on 
August  2.  2002.  The  Preserve  includes 
approximately  89.000  acres  in  north- 
cCTitral  New  Mexico,  comprising  the 
majority  of  the  1860  land  grant  known 
as  the  Baca  Location  No.  1.  A  nine- 
member  Board  of  Trustees  governs  the 
Tffust  and  the  Executive  Director 


oversees  management  of  the  Trust  and 
the  Preserve. 

The  Act  established  the  Preserve  to 
protect  and  preserve  the  scientific, 
scenic,  geologic,  watershed,  fish, 
wildlife,  historic,  cultural,  and 
recreational  values  of  the  Preserve,  and 
to  provide  for  multiple  use  and 
sustained  yield  of  renewable  resources 
within  the  Preserve.  Under  the  Act,  the 
Trust  operates  the  Preserve  as  a  working 
ranch  and  is  to  plan  to  achieve  a 
finemcially,  self-sustaining  operation 
within  15  years,  consistent  with  the 
pm-poses  of  the  Act. 

n.  Legislative  History  of  the  Trust 

(a)  A  unique  experiment  in  managing 
public  land.  The  Valles  Caldera 
National  Preserve  is  a  unique 
experiment  in  the  administration  of 
public  land.  PubUc  Law  106-248 
authorizing  creation  of  the  Preserve 
established  several  findings  and 
purposes  for  the  management  of  the 
Preserve. 

Congress  finds  that: 

(1)  The  Baca  ranch  comprises  most  of 
the  Valles  Caldera  in  central  New 
Mexico,  and  constitutes  a  unique 
landmass,  with  significant  scientific, 
cultural,  historic,  recreational, 
ecological,  wildlife,  fisheries,  and 
productive  values; 

(2)  The  Valles  Caldera  is  a  large 
resurgent  lava  dome  with  potential 
geothermal  activity; 

(3)  The  land  comprising  the  Baca 
ranch  was  originally  granted  to  the  heirs 
of  Don  Luis  Maria  Cabeza  de  Vaca  in 
1860; 

(4)  Historical  evidence,  in  the  form  of 
old  logging  camps  and  other  artifacts, 

•  and  the  history  of  territorial  New 
Mexico  indicate  the  importance  of  this 
land  over  many  generations  for 
domesticated  livestock  production  and 
timber  supply; 

(5)  The  careful  husbandry  of  the  Baca 
ranch  by  the  current  owners,  including 
selective  timbering,  limited  grazing  and 
hunting,  and  the  use  of  prescribed  fire, 
have  preserved  a  mix  of  healthy  range 
and  timber  land  with  significant  species 
diversity,  thereby  serving  as  a  model  for 
sustainable  land  development  and  use; 

(6)  The  Baca  ranch's  natiu-al  beauty 
and  abundant  resources,  and  its 
proximity  to  large  municipal 
populations,  could  provide  numerous 
recreational  opportunities  for  hiking, 
fishing,  camping,  cross-coimtry  skiing, 
and  hunting; 

(7)  The  Forest  Service  documented 
the  scenic  and  natxual  values  of  the 
Baca  ranch  in  its  1993  study  entitled 
"Report  on  the  Study  of  the  Baca 
Location  No.  1.  Santa  Fe  National 


Forest,  New  Mexico",  as  directed  by 
Public  Law  101-556; 

(8)  The  Baca  ranch  can  be  protected 
for  current  and  future  generations  by 
continued  operation  as  a  working  ranch 
under  a  imique  man^^ment  regime 
which  would  protect  me  land  and 
resoxut:e  values  of  the  property  and 
surroimding  ecosystem  while  allowing 
and  providing  for  the  ranch  to 
eventually  become  financially  self- 
sustaining; 

(9)  The  current  owners  have  indicated 
that  they  wish  to  sell  the  Baca  ranch, 
creating  an  opportunity  for  Federal 
acquisition  and  public  access  and 
enjoyment  of  these  lands; 

(10)  Certain  features  on  the  Baca 
ranch  have  historical  and  religious 
significance  to  Native  Americans  which 
can  be  preserved  and  protected  through 
Federal  acquisition  of  the  property; 

(11)  The  unique  nature  of  the  Valles 
Caldera  and  the  potential  uses  of  its 
resources  with  different  resulting 
impacts  warrant  a  meuiagement  regime 
uniquely  capable  of  developing  an 
operational  program  for  appropriate 
preservation  and  development  of  the 
land  and  resources  of  the  Baca  ranch  in 
the  interest  of  the  public; 

(12)  An  experimental  management 
regime  should  be  provided  by  the 
establishment  of  a  Trust  capable  of 
using  new  methods  of  public  land 
management  that  may  prove  to  be  cost- 
effective  and  environmentally  sensitive; 
and 

(13)  The  Secretary  may  promote  more 
efficient  management  of  the  Valles 
Caldera  and  the  watershed  of  the  Santa 
Clara  Creek  through  the  assignment  of 
purchase  rights  of  such  watershed  to  the 
Pueblo  of  Santa  Clara. 

(b)  Purposes  for  management  of  the 
Presence.  The  Act  established  five 
purposes  for  the  management  of  the 
Preserve: 

(1)  To  authorize  Federal  acquisition  of 
the  Baca  ranch; 

(2)  To  protect  and  preserve  for  futiu« 
generations  the  scientific,  scenic, 
historic,  and  natural  values  of  the  Baca 
ranch,  including  rivers  and  ecosystems 
and  archaeological,  geological,  and 
cultural  resources; 

(3)  To  provide  opportunities  for 
public  recreation; 

(4)  To  establish  a  demonstration  area 
for  an  experimental  management  regime 
adapted  to  this  imique  property  which 
incorporates  elements  of  public  and 
private  administration  in  order  to 
promote  long-term  financial 
sustainabihty  consistent  with  the  other 
purposes  enumerated  in  this  subsection; 
and 

(5)  To  provide  for  sustained  yield 
management  of  Baca  ranch  for  timber 
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production  and  domesticated  livestock 
grazing  insofar  as  is  consistent  with  the 
other  purposes  stated  in  the  Act. 

(c)  Management  of  the  Preserve.  A 
nine-member  Board  of  Trustees 
appointed  by  the  President  is  to  oversee 
management  of  the  Preserve  and 
establish  operating  principles.  The  Trust 
is  a  wholly  owned  government 
corporation  known  as  the  Valles  Caldera 
Trust.  The  Trust  is  empowered  to 
conduct  business  in  the  State  of  New 
Mexico  and  elsewhere  in  the  United 
States  in  furtherance  of  its  corporate 
-  purposes  and  possess  all  necessary  and 
proper  powers  for  the  exercise  of  the 
authorities  vested  in  it.  The  Trust  is  to: 

(1)  Provide  management  and 
administrative  services  for  the  Preserve; 

(2)  Establish  and  implement 
management  policies  which  will  best 
achieve  the  purposes  and  requirements 
df  this  title: 

(3)  Receive  and  collect  funds  from 
private  and  public  sources  and  to  make 
dispositions  in  support  of  the 
management  and  administration  of  the 
Preserve;  and 

(4)  Cooperate  with  Federal,  State,  and 
local  governmental  units,  and  with 
Indian  tribes  and  Pueblos,  to  further  the 
purposes  for  which  the  Preserve  was 
established. 

ni.  Procedures  for  Management  of  the 
Preserve 

In  furthering  the  intent  of  Congress 
and  to  clarify  the  operating  principles  of 
the  Trust,  it  is  necessary  and 
appropriate  to  establish  procedures  for 
the  consideration  of  pending 
management  actions  of  the  Trust  and 
implementation  of  the  NEPA.  The 
following  procedures  are  intended  to 
effectively  and  efficiently  implement 
the  principles  of  the  NEPA  and  create  a 
collaborative  working  relationship 
among  the  Trust  and  tribal  governments, 
citizens,  and  federal,  state,  and  local 
authorities.  A  section-by-section 
description  of  the  procedures  follows 
along  with  a  brief  account  of  the 
changes  made  in  the  proposed  NEPA 
procedures  based  on  the  comments  from 
reviewers. 

100    ra/e.  This  section  displays  the 
title  of  the  procedures  with  its 
numbering  system  beginning  at  100. 

100.1  Authority.  This  section  lists 
the  federal  authorities  from  which  the 
procedures  are  developed. 

100.2  Purpose.  The  purpose  of  the 
procedures  is  displayed  in  paragraphs 
(a)  to  (d).  It  is  important  to  note  that  the 
procedures  are  intended  to  amplify 
Congressional  intent  to  provide 
iiuiovative  ways  to  implement  effective 
and  efficient  management  of  the  Trust 
and  the  Preserve.  The  term  "program"  is 
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removed  from  the  procedures  to  more 
accurately  describe  Congressional  intent 
and  to  reduce  confusion  in  describing 
the  overall  management  of  the  Preserve. 
The  procedures  are  intended  to  integrate 
NEPA  with  the  planning  and 
decisionmaking  of  the  Trust,  make 
NEPA  more  useful  to  decisionmakers 
and  the  public,  and  ensure  that 
environmental  information  is  readily 
available  before,  during,  and  after 
decisions  are  made.  The  procedures  are 
intended  to  supplement  goverimient- 
wide  NEPA  procedures  found  at  40  CFR 
1500-1508.  The  government-wide, 
NEPA  procedures  were  adopted  by  the 
Board  of  Trustees  on  August  8,  2001. 

101  Integration  of  NEPA  with 
Planning  and  Decisionmaking  of  the 
Trust.  Sections  101.1  to  101.10  describe 
the  process  for  integrating  NEPA  with 
the  planning  and  decisionmaking  of  the 
Trust.  Each  of  the  sections,  101.1  to 
101.10,  of  the  procedures  is  described 
below: 

101.1     Purposes  and  Principles. 
Paragraph  (a)  references  the  findings  of 
Congress  regarding  the  purposes  and 
principles  for  management  of  the 
Preserve.  The  comprehensive 
management  of  the  Preserve  called  for 
in  the  enabling  legislation  is  achieved 
through  strategic  guidance  and 
stewardship  actions  authorized  by  the 
Trust's  Board  of  Trustees.  The  term 
"strategic  guidance"  is  added  to  the 
description  of  how  comprehensive 
management  of  the  Preserve  is  achieved. 
Several  reviewers  asked  for  clarification 
of  the  roles  of  the  Board  of  Trustees  and 
the  Responsible  Official  as  described  in 
the  proposed  procedures.  The  following 
sections  of  the  procedures  describe  the 
overall  management  of  the  Preserve 
which  is  to  be  achieved  through  the 
establishment  of  strategic  guidance  by 
the  Board  of  Trustees  and  stewardship 
actions  undertaken  by  the  Responsible 
Official,  the  person  responsible  for 
planning  and  implementing 
stewardship  actions  as  authorized  by 
the  Board  of  Trustees. 

Paragraph  (b)  emphasizes  the  vital 
role  of  citizens  in  the  overall 
management,  use,  and  enjoyment  of  the 
Preserve.  As  described  in  the  revised 
section  101.7,  Public  Involvement,  and 
throughout  the  procedures,  citizens  are 
encouraged  to  participate  with  the  Trust 
in  the  overall  management  of  the 
Preserve. 

The  fundamental  role  of  monitoring 
and  the  consideration  of  new 
information  among  the  Trust  and  the 
public  are  emphasized  in  (c).  These 
activities  are  important  in  adapting  on- 
going and  future  stewardship  actions  to 
changing  conditions.  The  term  "on- 
going" is  added  to  emphasize  that 


monitoring  results  are  to  be  used  to 
adjust  stewardship  actions  that  are 
underway  as  well  as  those  that  may  take 
place  in  the  future. 

Paragraph  (d)  presents  the  10  guiding 
principles  for  management  of  the 
Preserve  adopted  by  the  Board  of  ; 

Trustees  on  December  13,  2001.  These 
10  guiding  principles  are  referred  to  as 
"management  principles"  in  the 
procedures,  and  are  intended  to  guide 
the  management  of  the  Preserve.  It  is 
noted  that  the  whole  of  the  Preserve  is 
greater  than  the  sum  of  its  parts. 
Stewardship  actions  within  the  Preserve 
are  intended  to  complement  the  entire 
Preserve  and  enhance  the  unique 
character  of  the  Preserve  envisioned  by 
the  Congress. 

101.2    Terminology.  This  section  of 
the  procedures  lists  17  terms  and  their 
meanings  as  they  are  used  throughout 
the  text.  It  is  helpful  to  review  these 
terms  and  their  meanings  to  promote 
their  consistent  use  and  interpretation 
by  the  Board,  staff  of  the  Trust,  and 
citizens  involved  in  the  planning  and 
decisionmaking  of  Trust.  The  following 
improvements  to  the  proposed 
procedures  are  made  to  respond  to 
public  comments  and  to  clarify 
meanings  of  terms  used  in  the 
procedures: 

Comprehensive  management  program 
is  removed  from  the  terminology 
section.  The  description  of  the 
comprehensive  management  of  the 
Preserve  is  revised  in  section  101.10, 
Comprehensive  Management  of  the 
Preserve,  and  is  no  longer  needed  in  the 
terminology  section. 

Adaptive  management  is  added  to  the 
procedures  by  the  following  text. 
"Adaptive  management"  means 
adjusting  stewardship  actions  or 
strategic  guidance  based  on  knowledge 
gained  from  new  information, 
experience,  experimentation,  and 
monitoring  results,  and  is  the  preferred 
method  for  managing  complex  natural 
systems. 

Goal.  This  term  is  improved  by 
replacing  the  term  "Responsible 
Official"  with  "Trust"  to  more 
accurately  state  that  the  achievement  of 
a  goal  is  sought  by  the  entire  Trust  in 
addition  to  the  Responsible  Official. 

Human  environment  is  added  to  the 
procedures  by  the  following  text. 
"Human  environment"  has  the  same 
meaning  as  that  described  in  the  CEQ 
regulations  for  implementing  the 
procedural  provisions  of  the  NEPA. 
"Human  Environment"  shall  be 
interpreted  comprehensively  to  include 
the  natural  and  physical  environment 
and  the  relationship  of  people  with  that 
environment.  (See  definition  of 
"effects"  in  40  CFR  1508.8.)  This  means 
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that  economic  or  social  effects  are  not 
intended  by  themselves  to  require 
preparation  of  an  environmental  impact 
statement.  When  an  environmental 
impact  statement  is  prepared  and 
economic  or  social  and  natural  or 
physical  environmental  effects  are 
interrelated,  then  the  environmental 
impact  statement  will  discuss  all  of 
these  effects  on  the  human 
environment. 

Implementing  decision.  For  this  term, 
as  elsewhere  in  the  text  of  the 
procedures,  the  phrase,  "implement  and 
adopt,"  is  revised  by  removing  the 
phrase  "and  adopt."  This  is  done  to 
clarify  that  the  Responsible  Official  is 
the  person  who  makes  an  implementing 
decision.  The  Board  of  Trustees  reserves 
the  authority  to  adopt  or  amend 
strategic  guidance. 

Purpose  and  need.  The  phrase  "and 
the  goal(s)  sought"  is  added  to  the  end 
of  the  meaning  of  "purpose  and  need". 
This  addition  is  intended  to  clarify  that 
the  concise  explanation  of  why  a 
stewardship  action  is  being  proposed 
should  include  the  identification  of  the 
one  or  more  goals  sought  by  proposing 
a  stewardship  action. 

Responsible  Official.  Several 
reviewers  commented  that  the  meaning 
of  the  term  was  unclear  in  the  proposed 
procedures.  The  term  is  rewritten  to 
read,  "Responsible  Official"  means  the 
Executive  Director  of  the  Trust  and, 
consistent  with  delegated  authority,  the 
Preserve  Manager  and  other  Preserve 
staff,  or  the  Chair  of  the  Board  of 
Trustees  if  specifically  designated  by 
the  Board  of  Trustees.  This  change  in 
the  meaning  of  the  term  is  intended  to 
clarify  that  the  person  responsible  for  a 
stewardship  action  is  the  Executive 
Director  of  the  Trust  or  staff  operating 
within  their  delegated  authorities.  Also, 
if  the  Board  of  Trustees  chooses  to 
propose  a  stewardship  action  and,  after 
appropriate  environmental  review  and 
documentation,  make  an  implementing 
decision,  then  they  must  specifically 
designate  the  Chair  of  the  Board  as  the 
Responsible  Official  for  purposes  of  the 
stewardship  action  under  consideration. 

Stewardship  action.  The  term  is 
rewritten  to  read,  "Stewardship  action" 
means  an  activify  or  group  of  activities 
consisting  of  at  least  one  goal,  objective, 
and  performance  requirement  proposed 
or  implemented  by  the  Responsible 
Official  that  may: 

(1)  Guide  or  prescribe  alternative  uses 
of  the  Preserve  upon  which  future 
implementing  decisions  will  be  based; 
or 

(2)  Utilize  or  manage  the  resources  of 
the  Preserve. 

This  revision  of  the  meaning  of  the 
term  is  made  to  clarify  that  only  the 


Responsible  Official  may  propose  a 
stewardship  action.  Several  reviewers 
discussed  confusion  regarding  the 
identification  of  the  Responsible  Official 
and  his  or  her  role  in  proposing, 
evaluating,  or  implementing  a 
stewardship  action.  In  the  proposed 
procedures,  the  Board  of  Trustees  could 
also  propose  and  adopt  a  stewardship 
action.  As  described  above  in  the 
meaning  of  "Responsible  Official",  if 
the  Board  of  Trustees  chooses  to 
propose  a  Stewardship  action,  the  Board 
may  do  so  only  by  specifically 
designating  the  Chair  of  the  Board  as  the 
Responsible  Official. 

Stewardship  register.  The  phrase, 
"including  applicable  environmental 
documents"  is  added  to  the  meaning  of 
"stewardship  register".  The  term  "and 
appended"  is  removed  here  and 
elsewhere  in  the  text  of  the  procedures. 
This  change  is  made  to  clarify  that  the 
appropriate  environmental  documents 
should  be  included  with  the 
stewardship  register  rather  than 
appended.  The  stewardship  register  is  to 
be  integrated  with  the  appropriate 
environmental  document.  A  reviewer 
would  expect  to  see  a  stewardship 
register  along  with  its  associated 
environmental  dociunents.  As  noted  in 
the  text  for  the  sample  stewardship 
register  in  Exhibit  I,  if  an  environmental 
document  is  not  associated  with  a 
stewardship  action,  the  stewardship 
register  must  identify  the  applicable 
category  for  exclusion  of  such  a 
document. 

Strategic  guidance.  This  term  is 
modified  trom  the  proposed  procedures 
by  the  elimination  of  (c),  "one  or  more 
stewardship  actions."  This  change  is 
made  to  clarify,  as  described  above 
regarding  stewardship  actions,  that  only 
the  Responsible  Office  may  propose  or 
implement  a  stewardship  action.  Item 
(b)  is  improved  by  specifying  that  the 
Trust  may  direct  the  Responsible 
Official  to  consider  one  or  more 
stewardship  actions  or  an 
administrative  matter  related  to  the 
operation  of  the  Preserve.  From  the 
conunents  of  reviews,  it  appeared  that 
the  proposed  procedvues  were  confusing 
regarding  the  role  of  the  Board  of 
Trustees  in  directing  that  a  particular 
stewardship  action  should  undergo 
consideration  by  the  Responsible 
Official.  This  change  in  the  text  is 
intended  to  clarify  the  roles  of  the  Board 
of  Trustees  and  the  Responsible  Official! 

Summary  of  Monitored  Outcomes. 
This  term  is  replaced  with  the  term 
"State  of  the  Preserve"  to  better 
communicate  the  meaning  of  the 
evaluations  that  are  anticipated  to  take 
place  prior  to  removing,  amending, 
continuing,  or  adopting  one  or  more  of 


the  goals  of  strategic  guidance.  The  role 
of  the  Board  of  Trustees  in  establishing 
strategic  guidance  is  clarified  in  the 
language  describing  the  comprehensive 
management  of  the  Preserve  in  section 
101.10. 

101.3    Overall  Procedures.  In 
paragraphs  (a)  to  (e)  of  this  section,  the 
overall  procedures  for  integrating  NEPA 
within  the  planning  and 
decisionmaiiing  of  the  Trust  are 
presented.  Paragraph  (a)  points  out  that 
comprehensive  management  of  the 
Preserve  is  achieved  through  strategic;- 
guidance  adopted  by  the  Board  and 
through  the  selection  and 
implementation  of  appropriate 
stewardship  actions.  As  described  in 
section  101.2,  Terminology,  stewardship 
actions  may  be  site-specific  actions  as 
well  as  broader,  planning-related  goals, 
objectives,  and  performance 
requirements  that  set  the  stage  for  futiue 
implementing  decisions.  It  is  the  intent 
of  the  Trust  to  maintain  open  and 
collaborative  working  relationships  with 
all  government  and  private  parties 
interested  in  the  Preserve.  Positive 
working  relationships  are  envisioned 
during  the  consideration, 
implementation,  and  monitoring  of 
stewardship  actions.  The  paragraph 
concludes  with  a  statement  that  the 
information  regarding  a  stewardship 
action  is  available  to  the  public  in 
accordance  with  applicable  law. 

Paragraph  (b)  estaolishes  a  standard 
that  a  clear  statement  of  the  purpose  and 
need  for  each  stewardship  action  must 
accompany  the  proposal  for  action  by 
the  Responsible  Official.  The  term 
"consistent  with  strategic  guidance"  is 
added  to  the  requirements  of  the 
purpose  and  need  statement.  The 
addition  of  this  term  is  intended  to 
ensure  that  each  proposed  stewardship 
action  conforms  to  the  strategic 
guidance  established  by  the  Board  of 
Trustees.  Each  proposed  stewardship 
action  must  have  a  clear  explanation  of 
why  it  is  necessary.  In  addition,  a 
proposed  stewardship  action  must  be 
consistent  with  the  identified  goals 
sought  through  its  implementation. 

Paragraph  (c)  states  that  the 
Responsible  Official,  based  on  public 
comments  or  other  reasons,  may  prepare 
an  environmental  document  to  improve 
understanding  of  a  proposal  prior  to 
making  an  implementing  decision.  For 
many  stewardship  actions,  an 
environmental  document  is  required. 
The  requirements  related  to  the 
evaluation  of  stewardship  actions  and 
the  preparation  of  the  appropriate 
environmental  dociunents  are  described 
in  section  101.5. 

It  is  stated  in  paragraph  (c)  that  the 
outcomes  of  implemented  stewardship 
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actions  are  monitored  to  provide 
information  to  aid  future  choices, 
consistent  with  adaptive  management. 
Based  on  comments  received,  the 
meaning  of  "adaptive  management,"  is 
added  to  section  101.2.  Terminology.  As 
noted  in  the  proposed  procedures, 
"adaptive  management"  is  the  preferred 
means  for  managing  complex  natural 
systems,  builds  on  learning  based  on 
common  sense,  experience, 
experimentation,  and  monitoring 
results.  Practices  within  the  Preserve  are 
to  be  adjusted  based  on  what  is  learned. 
It  is  the  intent  of  the  Trust  to  respond 
posilively  to  change.  Through  adaptive 
management,  the  Trust's  focus  is  on 
accelerated  learning  and  adapting 
through  partnerships  based  on  finding 
^    common  ground  where  managers, 
scientists,  and  citizens  learn  together  to 
create  and  maintain  sustainable 
ecosystems.  Learning  in  the 
achievement  of  sustainable  ecosystems 
requires  an  array  of  strategies  and 
partnerships  of  managers  and  citizens 
working  directly  with  scientists  to 
provide  a  holistic  view  of  desired 
conditions  and  positive,  creative 
responses  to  change.  Through  adaptive 
management,  the  Trust  will  provide  for 
multiple  use  and  sustained  yield  of 
renewable  resources  of  the  Preserve. 

Paragraph  (d)  is  revised  to  emphasize 
that  the  Trust  is  to  prepare  a  "State  of 
the  Preserve"  at  least  once  every  five 
years  after  August  2,  2002,  the  date  the 
Trust  assumed  management 
responsibility  of  the  Preserve.  As  noted 
in  section  101.2,  Terminology,  the  term 
"State  of  the  Preserve"  is  described.  The 
requirement  to  prepare  a  concise 
account  of  the  systematic  review  of 
monitored  outcomes  along  with  review 
of  other  information  is  intended  to 
provide  a  technical  and  scientific  basis 
for  the  comprehensive  management  of 
the  Preserve  and  aid  in  the 
consideration  of  the  goals  within 
strategic  guidance  that  may  be  adopted 
by  the  Board  of  Trustees.  As  described 
in  the  revised  section  101.10,  The 
Comprehensive  Management  of  the 
Preserve,  the  State  of  the  Preserve  is 
intended  to  provide  valuable 
information  to  the  Board  of  Trustees  as 
they  consider  amending,  eliminating, 
continuing,  or  adding  to  the  goals  of 
strategic  guidance.  A  current  State  of  the 
Preserve  must  be  reviewed  before  the 
Board  may  act  regarding  a  goal  of 
strategic  guidance.  This  change  in  the 
procedures  is  made  based  upon  requests 
to  strengthen  the  role  of  the  Board  of 
Trustees  in  establishing  overall 
direction  and  to  ensure  that  in  the 
future  the  Board  does  not  change  its 
direction  without  being  fully  informed 
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regarding  the  overall  condition  of  the 
Preserve  and  the  evolving  natural  and 
social  environments  related  to  the 
Preserve. 

Section  101.3  of  the  procediu^s 
concludes  with  paragraph  (e)  that 
describes  the  on-going,  adaptive 
management  regime  of  the  Preserve.  The 
overall  procedures  are  intended  to 
efficiently  and  effectively  achieve  the 
goals  of  the  Trust  and  NEPA  and 
eliminate  unnecessary  or  redundant 
paperwork. 

101.4    Proposing  a  Stewardship 
Action  and  Following  its  Progress. 
Paragraphs  (a)  to  (d)  describe  how  a 
stewardship  action  is  proposed  for 
consideration  and  the  requirements  that 
must  be  followed.  Paragraph  (a)  states 
that  the  Responsible  Official  may 
propose  a  stewardship  action  at  any 
time.  However,  each  stewardship  action 
must  be  accompanied  by  a  clear 
statement  of  its  piu-pose  and  need  and 
recorded  in  a  stewardship  register.  The 
required  items  of  a  stewardship  register 
are  displayed  in  Exhibit  I.  If  the  Board 
approves  consideration  of  a  proposed 
stewardship  action,  the  stewardship 
register  will  be  made  available  to  the 
public  through  appropriate  media  as 
soon  as  practicable  and  throughout  the 
process,  leading  either  to  termination  of 
the  proposal  or  to  an  implementing 
decision  and  subsequent  monitoring  of 
outcomes.  The  stewardship  registers 
will  also,  as  relevant,  contain 
information  regarding  completion  of 
stewardship  actions  and  the  monitoring 
of  one  or  more  of  the  outcomes. 

Paragraph  (b)  states  that  the  public 
and  govenunent  officials  have  many 
opportunities  to  review  the  activities  of 
the  Trust.  Based  on  several  comments, 
the  text  is  revised  in  sentence  two  to 
read.  "The  Responsible  Official  will 
request  public  review  and  comment  on 
a  proposed  stewardship  action,  its 
purpose  and  need,  alternatives,  and/or 
anticipated  outcomes  as  described  in 
101.7."  If  comments  are  requested  and 
received  within  the  dates  specified,  the 
Responsible  Official  must  consider  the 
comments  before  making  an 
implementing  decision.  It  is  the  intent 
of  the  Trust  to  maintain  open  and 
collaborative  working  relationships. 
Comments  from  the  public  or 
government  officials  may  include  a 
wide  variety  of  media  including,  but  not 
limited  to,  personal  discussions,  letters, 
photos,  or  electronic  communications. 

The  procedures  for  amending  and 
keeping  the  stewardship  registers 
current  are  described  in  paragraph  (c). 
The  Trust  staff  responsible  for  any  entry 
in  a  stewardship  register  must  record 
their  name  and  the  date  of  entry  to 
provide  an  accurate  record.  The  Trust 


staff  may  prepare  additional  documents 
or  electronic  media  to  manage  activities 
associated  with  one  or  more 
stewardship  actions  and  other  matters 
related  to  administration  of  the 
Preserve.  These  additional  documents 
are  intended  to  aid  in  the  plaiming. 
execution,  and  general  management  of 
Trust  activities. 

Section  101.4  concludes  with 
paragraph  (d)  that  states  that  the 
Executive  Director  of  the  Trust  is 
responsible  for  the  overall  review  of 
agency  NEPA  compliance  and 
preparation  of  any  necessary 
environmental  documents. 

101.5    Environmental  Evaluation  and 
Documentation.  The  title  and  text  of  this 
section  is  revised  from  "Evaluating  a 
Stewardship  Action"  to  more  accurately 
describe  the  requirements  of  this  section 
and  the  three  following  sections,  101.51 
to  101.53,  which  describe  required 
environmental  evaluation  and 
documentation.  Paragraph  (a)  is  revised 
to  read.  "An  environmental  docimient 
must  be  prepared  and  considered  before 
the  Responsible  Official  can  make  an 
implementing  decision  unless  a 
stewardship  action  is  within  a 
categorical  exclusion  listed  in  101.6." 

Paragraph  (b)  points  out  that  the 
Responsible  Official  may,  in  the  absence 
of  extraordinary  circumstances,  make  an 
implementing  decision  without  the 
preparatiofi  of  an  environmental 
document  (an  environmental 
assessment,  finding  of  no  significant 
impact,  notice  of  intent,  or 
environmental  impact  statement)  for 
proposed  stewardship  actions  that  do 
not  individually  or  cumulatively  have  a 
significant  effect  on  the  human 
enviroiunent. 

Because  the  requirements  in  (c)  of  the 
proposed  procedures  are  included  in  the 
revised  (a),  (c)  is  no  longer  needed  and 
is  removed. 

The  following  sections,  101.51  to 
101.53,  describe  the  environmental 
impact  statement,  environmental 
assessment,  and  finding  of  no 
significant  impact.  Procediu^s  for  the 
preparation  of  a  notice  of  intent  to 
prepare  an  environmental  impact 
statement  are  described  in  CEQ 
regulations  at  40  CFR  1501.7. 

101 .51     Environmental  Impact 
Statement.  This  section  in  paragraphs 
(a),  (b).  and  (c)  describes  when  5ie 
Responsible  Official  must  prepare  an 
environmental  impact  statement  before 
making  an  implementing  decision  for  a 
proposed  stewardship  action.  In 
paragraph  (a)  the  content  and 
procedures  for  the  preparation  of  an 
environmental  impact  statement  are 
referenced  to  40  CFR  1502.  An 
environmental  impact  statement  must 
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be  prepared  if  the  outcome  of  a 
proposed  stewardship  action  is  known 
or  suspected  to  create  a  significant  effect 
on  the  human  environment  or  if  it  is 
otherwise  desirable  to  prepare  a 
statement.  If  the  Responsible  Official 
knows  or  suspects  that  implementation 
of  a  stewardship  action  may  have  a 
significant  impact  on  the  human 
environment,  an  environmental  impact 
statement  must  be  prepared. 

Paragraph  (h)  states  that  an 
implementing  decision  for  one  or  more 
stewardship  actions  described  in  an 
environmental  impact  statement  must 
be  documented  in  a  record  of  decision. 
Except  for  special  circumstances 
outlined  in  CEQ  regulations  at  40  CFR 
1506.10(d),  1506.11,  and  1502.9(c),  a 
record  of  decision  caimot  be  signed  by 
the  Responsible  Official  until  30  after 
the  final  environmental  impact 
statement  is  made  available  to  the 
public  by  the  Environmental  Protection 
Agency.  The  environmental  impact 
statement  and  record  of  decision  is 
integrated  with  one  or  more  appropriate 
stewardship  registers.  The  term, 
"integrated  with"  replaces  "appended 
to"  of  the  proposed  procedures  to  more 
accurately  communicate  that  a 
stewardship  register  is  to  be  a  part  of  the 
appropriate  environmental  document. 

Paragraph  (c)  is  revised  to  simplify 
the  examples  of  when  an  enviroiunental 
impact  statement  is  normally  prepared. 
The  revised  text  reads.  "An 
environmental  impact  statement  is 
normally  required  for  the  following 
implementing  decisions: 

(1)  One  or  more  stewardship  actions 
that  may  be  significant  as  described  in 
40  CFR  1508.27.  Examples  include,  but 
are  not  limited  to,  long-term  programs 
or  plans  for: 

(A)  Management  of  livestock  grazing; 

(B)  Transportation; 

(C)  Management  of  forests  and  harvest 
of  forest-related  products;  and 

(D)  Management  of  public  recreation. 

(2)  Construction  ana  operation  of  a 
visitor  center  with  associated  public 
access  to  the  Preserve. 

The  implementing  decisions  for  long- 
term  plans  described  in  (c)(1)  are 
typically  referred  to  as  "planning- 
related  decisions".  These  implementing 
decisions  typically  do  not  undertake 
specific  actions  on  the  groimd,  except 
for  those  that  may  modify  one  or  more 
on-going  stewardship  actions.  However, 
they  are  often  critical  choices  in  setting 
the  stage,  the  expectations  and  bounds, 
for  future  stewardship  actions  and  are 
intended  to  follow  the  depiction  of 
federal  actions  that  guide  or  prescribe 
alternative  uses  of  federal  resources 
upon  which  future  agency  action  will  be 
based  as  described  in  CEQ  regulations  at 


40  CFR  1508.18(b)(2).  Many  people 
regard  these  planning-related  decisions 
and  their  potentially  significant 
consequences  as  paramount  factors  in 
the  effective  stewardship  of  natural 
resources.  It  is  appropriate  to  consider 
the  effects  of  these  decisions  before  they 
are  implemented. 

101.52    Environmental  Assessment. 
This  section,  in  paragraphs  (a)  through 
(d),  describes  the  format  for  preparation 
of  an  environmental  assessment. 
Paragraph  (e)  lists  the  types  of 
implementing  decisions  that  are 
normally  accompanied  by 
environmental  assessments  prepared  to 
aid  their  consideration  by  the 
Responsible  Official  and  the  public. 

Paragraph  (a)  states  that  an 
environmental  assessment  is  prepared 
by  the  Responsible  Official  to  aid  in 
determining  whether  to  prepare  an 
environmental  impact  statement,  to 
prepare  a  finding  of  no  significant 
impact,  to  otherwise  aid  compliance 
with  NEPA,  or  to  facilitate  preparation 
of  an  environmental  impact  statement 
when  one  is  necessary.  This  is  an 
important  aspect  of  NEPA  procedures 
that  is  often  overlooked  or  not  well 
understood.  The  environmental 
assessment  is  a  systematic  means  to 
review  the  consequences  of  a  proposed 
stewardship  action,  consider  reasonable 
alternatives  to  the  proposal,  and 
evaluate  the  overall  consequences. 
Often,  through  public  comment,  dialog, 
and  study  of  the  proposal,  substantial 
improvements  in  the  proposal  can  be 
identified. 

Paragraph  (b)  describes  a  very  useful 
method  to  combine  documents  to 
reduce  unwanted  paperwork  and 
improve  overall  effectiveness.  An 
environmental  assessment  is  combined 
with  a  stewardship  register  to  create  a 
concise  document.  The  environmental 
analysis  of  a  proposed  stewardship 
action  and  alternatives  is  integrated 
with  the  applicable  stewardship  register 
as  a  combined  document  (40  CFR 
1506.4). 

The  following  paragraph,  (c), 
describes  a  very  important  principle 
guiding  the  envirormiental  review  of  a 
proposal.  The  purpose  of  tlie  integrated 
information  is  to  study,  develop,  and 
describe  appropriate  alternatives  to 
recommended  courses  of  action  in  any 
proposal,  which  involves  unresolved 
conflicts  concerning  alternative  uses  of 
available  resources.  The  preceding 
sentence,  similar  to  section  102  (E)  of 
NEPA,  is  the  basis  for  developing 
alternative  means  to  meet  the  identified 
purpose  and  need  for  a  proposed 
stewardship  action.  It  is  anticipated  that 
the  public  will  play  a  vital  role  in  aiding 


the  Trust  in  identifying  reasonable 
alternatives  to  proposals. 

Paragraph  (d)  states  that  the  combined 
document  includes  a  brief  discussion  of 
the  purpose  and  need  for  the  proposal, 
of  alternatives,  of  the  envirormiental 
impacts  of  the  proposal  and  alternatives, 
and  a  listing  of  agencies  and  persons 
consulted.  It  is  anticipated  that  the 
integration  of  these  four  items  within 
the  stewardship  register  will  provide  a 
ver}'  efficient  and  effective  means  to 
accomplish  and  record  appropriate 
envirormiental  reviews. 

Section  101.52  concludes  with 
paragraph  (e)  that  describes  the  types  of 
implementing  decisions  that  are 
normally  accompanied  by  an 
environmental  assessment.  A  reviewer 
requested  that  the  term,  "incidental 
ground  disturbance"  be  eliminated  or 
defined  in  the  text  of  the  proposed 
procedures  at  (e)(1).  The  sentence  at 
(e)(1)  is  replaced  by  following: 
"Establishing  or  substantively  revising  a 
program  or  policy  for  the  permitting  of 
seasonal  or  short-term  backcountry 
recreation  or  special  use  actions  which 
could  potentially  create  minor  ground 
disturbance." 

1 01 .53    Finding  of  No  Significant 
Impact.  This  section  of  the  procedures 
in  paragraphs  (a)  and  (b)  describes  the 
preparation  and  documentation  of  a 
finding  that,  based  on  the  information  in 
an  environmental  assessment,  the 
Responsible  Official  determines  that  the 
proposed  stewardship  action  will  not 
have  a  significant  impact  on  the  human 
environment.  Paragraph  (a)  states.  "If, 
based  on  the  information  in  the 
combined  document  (101.52Cd)),  the 
Responsible  Official  determines  that  the 
environmental  consequences  of  the 
proposal  will  not  have  a  significant 
effect  on  the  human  environment,  the 
finding  and  reasons  for  it  must  be  stated 
in  a  finding  of  no  significant  impact." 

Paragrapn  (b)  describes  the  content  of 
a  finding  of  no  significant  impact  by 
stating  that  a  finding  of  no  significant 
impact  is  combined  with  the 
stewardship  register  and  environihental 
assessment.  The  paragraph  concludes 
with  a  statement  that  if  such  a  finding 
caimot  be  made,  or  it  is  otherwise 
desirable,  the  Responsible  Official  may 
cancel,  modify,  or  postpone  the 
proposal  while  additional  information  is 
made  available,  or  issue  a  notice  of 
intent  that  an  environmental  impact 
statement  will  be  prepared  and 
considered. 

Paragraphs  (c)  and  (d)  describe  the 
content  of  a  finding  of  no  significant 
impact  and  the  procedures  for  public 
review. 

This  section  concludes  with 
paragraph  (e)  that  is  a  requirement  that 
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the  Responsible  Official  must  use  the 
factors  of  "significantly"  as  defined  in 
40  CFR  1508.27  for  the  determination 
that  a  proposal  will  have  no  significant 
effect  on  the  human  environment. 
101.6    Categorical  Exclusions. 
.  Reviewers  offered  several  thoughtful 
comments  regarding  the  description  of 
categorical  exclusions.  Paragraphs  (a), 
(b).  and  (c)  are  rewritten  to  respond  to 
several  of  these  comments  to  clarifv'  the 
description  of  categorical  exclusions. 

The  text  in  (a)  is  revised  to  read.  "In 
the  absence  of  extraordinary 
circumstances,  the  Responsible  Official 
may  undertake  the  stewardship  actions 
in  (c)  without  preparation  of  an 
environmental  document. 

Paragraph  (b)  is  revised  to  read. 
"Extraordinary  circumstances  include, 
but  are  not  limited  to:  Scientific 
controversy;  high  level  of  public 
interest;  extreme  weather  or  climatic 
conditions;  or  the  potential  for  effects 
on  environmental  resources  of  critical 
concern  such  as  cultural  resource  sites 
and  habitat  for  candidate,  endangered, 
or  threatened  species. 

Paragraph  (c)  is  rewritten  to  read.  "In 
the  absence  of  extraordinary 
circumstances,  the  following 
stewardship  actions  may  be  undertaken, 
provided  that  no  more  than  1320  feet  of 
road  or  trail  construction  is  required  to 
implement  the  stewardship  action: 

*".  Based  on  reviewer  comments  to 
better  quantify  the  categories  listed  in 
the  proposed  procedures,  a  requirement 
that  the  categorical  exclusions  may  not 
include  more  than  1-320  feet  of  road  or 
trail  construction  is  added.  The  list  of 
categorical  exclusions  with  the  revisions 
made  to  improve  the  description  and 
use  of  each  category  as  well  as  correct 
minor  errors  follows: 

"(1)  Policy  development,  planning 
and  implementation  which  relate  to 
routine  activities,  such  as  personnel, 
organizational  change,  record 
management,  internal  communication, 
financial  management,  or  similar 
administrative  functions; 

(2)  Procurement  of  equipment  and 
supplies  consistent  with  federal 
environmental  policies  and  direction; 

(3)  Closures  or  other  orders  issued  for 
durations  of  less  than  one  year  to 
provide  resource  protection  or  to  protect 
public  health  and  safety; 

(4)  Location  and  maintenance  of 
landline  boundaries  and  geographic 
sites; 

(5)  Routine  repair  and  maintenance  of 
facilities  and  administrative  sites 
including,  but  not  limited  to,  buildings, 
fences,  water  systems,  roads,  trails, 
signs,  and  ancillary  facilities  associated 
with  the  administration  and 
management  of  the  Preserve,  or  the 
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installation,  and  routine  repair  and 
maintenance  of  removable 
communication  facilities  of  not  more 
than  250  square  feet,  the  primary 
purpose  of  which  is  to  facilitate 
communication  associated  with  the 
administration  and  management  of  the 
Preserve; 

(6)  Use  and  care  for  horses  or  other 
stock  for  administrative  purposes  that  is 
clearly  limited  in  context  and  intensity; 

(7)  Repair  and  maintenance  of 
recreation  sites; 

(8)  Reconstruction  or  maintenance  of 
utilities  within  a  designated  corridor; 

(9)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  and  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(10)  Implementation  or  modification 
of  minor  management  practices  such  as 
the  placement  of  salt  blocks,  temporary 
fencing,  and  the  placement  of  temporary 
water  tanks  to  improve  range  conditions 
and/or  animal  distribution; 

(11)  Treatment  of  forest  structure  and 
.  fuel  conditions  for  the  purpose  of 

reducing  the  hazard  of  large,  stand- 
replacing  crown  fires  in  areas  where 
such  high  severity  fires  are  outside  an 
historic  range  of  variability.  Projects 
under  this  category  are  limited  to  an 
aggregate  area  in  the  Preserve  of  no 
more  than  640  acres  in  a  calendar  year, 
and  may  involve  prescribed  fire  and/or 
the  removal  of  live  trees,  the  diameter 
of  which  will  be: 

(A)  No  larger  than  nine  inches  at 
breast  height;  or 

(B)  Determined  by  publicly  available 
site-specific  size  class  information  used 
to  define  an  appropriate  diameter  and 
basal  area  distribution  of  trees  to  be 
removed; 

(12)  Removal  of  brush  or  hazard  trees 
near  roads  or  buildings,  where  such 
action  is  necessary  to  protect  historic 
structm-es  or  the  health  and  safety  of  the 
public  and/or  employees,  and  when 
such  action  is  clearly  limited  in  context 
and  intensity;  and 

(13)  Authorizing  seasonal  or  short- 
term  backcountry  recreation  or  special 
use  actions  such  as:  Day-use  hiking; 
wildlife  observation;  educational  field 
trips;  and  other  small  group  activities." 

101.7    Public  Involvement.  The 
procedures  for  engaging  the  public  in 
the  consideration  of  a  proposed 
stewardship  action  are  presented  in 
paragraphs  (a)  through  (f)  of  this  section. 
Paragraph  (a)  states.  "Opportunities  for 
the  public  to  provide  input  and 
maintain  a  dialogue  with  the  Trust 
regarding  a  proposed  stewardship  action 
may  be  triggered  by  a  combination  of 
notice  through  appropriate  media, 
public  meetings,  targeted  outreach, 


agency  consultation,  scoping,  and 
public  review  of  relevant  documents." 

Paragraph  (b)  states  that  the  Trust  will 
identify  the  appropriate  stages  during 
the  consideration  of  a  proposed 
stewardship  action,  and  for  specific 
forms  of  public  review  emd  input  to  the 
Responsible  Official.  For  stewardship 
actions  involving  natural  and  cultural 
resources  of  the  Preserve,  the 
Responsible  Official  will  notify  the 
public  that  the  stewardship  action  is      4 
being  proposed,  and  that  a  stewardship 
register  is  available  for  review.  The 
Trust  will  take  into  account  public 
input  received  at  this  stage  of  the 
proposal  to  help  determine  the 
appropriate  goals,  objectives,  and 
performance  requirements  that  will 
guide  further  development  of  the 
proposed  stewardship  action. 

Paragraph  (c)  explains  that  the 
public's  reaction  to  a  proposed 
stewardship  action  will  be  "taken  fully 
into  account"  in  planning  for  the 
appropriate  level  of  public  involvement 
throughout  the  decisionmaking  process. 
The  term  "critical"  is  replaced  in  the 
text  by  "taken  fully  into  account". 
Based  on  reviewer  comments,  it  is 
emphasized  here  that  the  Responsible 
Official  should  act  on  the  comments 
received,  not  just  consider  the 
comments  to  be  critical.  The  term 
"throughout  the  rest  of  the  NEPA 
process"  is  replaced  with  "throughout 
the  decisionmaking  process"  to 
emphasize  that  public  reaction  and 
comment  is  important  in  developing 
appropriate  enviromnental  evaluation 
and  documentation  as  well  as  in  the 
overall  decisionmaking  process  of  the 
Trust.  The  public's  reaction  to  a 
proposal  will  also  help  determine  the 
extent  to  which  the  Trust  develops 
alternatives  to  a  proposed  action. 

Paragraph  (d)  has  the  requirement  that 
all  proposed  stewardship  actions 
involving  the  lands,  resources,  and 
facilities  of  the  Preserve  will  require 
authorization  by  the  Board  of  Trustees 
at  a  public  meeting,  during  which 
public  comments  will  be  recorded  and 
considered. 

Several  comments  were  received 
regarding  paragraph  (e).  Some  reviewers 
said  that  the  proposed  procedures  did 
specify  an  adequate  time  for  review  of 
an  environmental  assessment  and  that 
specific  time  periods  should  be  set. 
Trust  staff  and  others  acknowledged 
that  some  flexibility  is  needed  for  pubic 
reviews  based  on  the  natiu-e  and  extent 
of  a  proposed  stewardship  action. 
Paragraph  (e)  is  reworded  and  an 
additional  paragraph  (f)  is  added  to  the 
text  of  this  section.  The  text  for  (e)  now 
reads.  "The  Trust  will  provide  a 
reasonable  time  period  for  public  review 
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and  comment  on  an  environmental 
assessment  based  on  the  complexity  and 
nature  of  the  proposed  stewardship 
action  and  public  comment  received. 

Paragraph  (f)  is  added  to  clarify 
necessary  actions  in  emergency 
situations.  Paragraph  (f)  states.  "If  the 
Responsible  Official  determines  that  an 
emergency  circumstance  exists 
requiring  immediate  implementation  of 
a  proposal,  the  Chair  of  the  Board  of 
Trustees  may  reduce  or  eliminate  the 
time  period  for  public  review  and 
comment  on  an  envirorunental 
assessment.  If  the  Responsible  Official 
proposes  to  respond  to  an  emergency 
with  an  action  that  would  normally 
require  preparation  of  an  environmental 
impact  statement,  the  Chair  of  the  Board 
of  Trustees  will  immediately  contact  the 
Council  on  Envirorunental  Quality  to 
invoke  the  procedures  under  40  CFR 
1506.11."  This  addition  to  the 
procedures  is  intended  to  be  responsive 
to  the  comments  from  reviewers  and 
provide  for  needed  response  to  an 
emergency. 

101.8    Making  and  Recording  an 
Implementing  Decision.  This  section  of 
the  procedures  contains  three 
requirements  in  paragraphs  (a),  (b),  and 
(c)  regarding  making  and  recording  an 
implementing  decision  for  a  proposed 
stewardship  action.  The  section  begins 
with  paragraph  (a)  that  states  the 
Responsible  Official  may  make  an 
implementing  decision  to  authorize  a 
stewardship  action  after  completion  of 
101.5  and  compliance  with  the  listed 
conditions. 

Paragraph  (b)  requires  signature  of  the 
Responsible  Official  and  date  of  the 
implementing  decision. 

Paragraph  (c)  has  a  provision  for 
making  minor  corrections  or 
adjustments  to  stewardship  actions  to 
improve  efficiency,  correct  minor  errors, 
or  otherwise  improve  performance,  if 
and  only  if,  the  three  listed  criteria  are 
fulfilled. 

Ml. 9    Monitoring  Outcomes  and 
Cotisidering  New  Information.  This 
section  describes  the  steps  necessarj'  to 
ensure  that  new  information  is 
considered  and,  if  relevant  to  on-going 
or  planned  stewardship  actions, 
appropriately  acted  upon  by  the 
Responsible  Official.  Paragraph  (a) 
requires  the  Responsible  Official  to 
evaluate  each  monitored  outcome 
identified  in  a  stewardship  register.  As 
information  from  monitoring  is  obtained 
and  interpreted,  conclusions  are  to  be 
recorded  in  the  appropriate  stewardship 
register  by  the  responsible  Trust  staff. 

Paragraph  (b)  is  a  requirement  for  the 
Responsible  Official  to  consider  new 
information  and  the  influence  that 


information  may  have  upon  on-going  or 
completed  stewardship  actions. 

101.10    The  Comprehensive 
Management  of  the  Preserve.  To  more 
accurately  describe  the  contents  of  this 
section,  the  title  is  changed  from 
"Preparing  and  Approving  the 
Comprehensive  Management  Program" 
that  appeared  in  the  proposed 
procediu-es.  This  final  section  of  the 
procedures  is  rewritten  to  more 
adequately  describe  the  comprehensive 
management  of  the  Preserve  and  the 
relationship  of  strategic  guidance,  the 
State  of  the  Preserve,  stewardship 
registers,  and  their  roles  in  fostering 
adaptive  management. 

Paragraph  (a)  is  changed  to  read.  "The 
comprehensive  management  of  the 
lands,  resources,  and  facilities  of  the 
Preserve  includes  all  stewardship 
registers,  the  State  of  the  Preserve,  and 
the  strategic  guidance  adopted  by  the 
Board  of  Trustees."  These  documents 
depict  the  management  of  the  Preserve 
and  provide  timely  references  for 
interested  citizens." 

Paragraph  (b)  as  rewritten  states.  "At 
least  once  every  five  years  after  August 
2,  2002,  the  Board  of  Trustees  must 
review  the  goals  adopted  in  strategic 
guidance  and  the  State  of  the  Preserve. 
Based  on  the  reviews  of  the  goals  and 
the  State  of  the  Preserve,  the  Board  of 
Trustees  may  remove,  amend,  or 
continue  the  goals  of  the  Preserve,  and/ 
or  adopt  one  or  more  additional  goals." 
Reviewers  requested  that  the  procedsres 
establish  a  means  to  evaluate  the  long- 
term  goals  of  strategic  guidance  and 
avoid  altering  goals  without 
consideration  of  the  overall  natural  and 
social  environments  within  and 
adjacent  to  the  Preserve.  The 
requirement  in  (b)  ensures  that  at  least 
once  every  five  years  from  the  date  the 
Board  assumed  management  of  the 
Preserve,  the  Board  must  review  the 
goals  of  strategic  guidance  and  the  State 
of  the  Preserve  before  removing, 
amending,  continuing,  and/or  adopting 
one  or  more  additional  goals. 

Paragraph  (c)  is  rewritten  to  read. 
"The  Board  of  Trustees  may  remove, 
amend,  and/or  adopt  one  or  more 
additional  goals  only  after  completing 
reviews  of  the  goals  adopted  in  strategic 
guidance  and  a  current  State  of  the 
Preserve."  This  requirement  is  added  to 
ensure  that  the  Board  may  at  any  time 
add,  amend,  or  remove  one  or  more 
goals  of  strategic  direction,  but  only 
after  review  of  all  goals  and  a  current 
State  of  the  Preserve.  This  requirement 
responds  to  requests  to  establish  clear 
requirements  that  the  long-term  goals  of 
strategic  guidance  receive  careful 
consideration  in  a  broad  and 


comprehensive  context  before  revision 
by  the  Board  of  Trustees. 

Exhibit  I  Stewardship  Register.  This 
exhibit  concludes  the  procedures.  Minor 
changes  are  made  in  the  description  of 
the  stewardship  register.  The 
description  of  the  purpose  and  need  is 
reworded  to  read.  "Concisely  explain 
why  the  stewardship  action  is  proposed 
and  the  goal(s}  sought."  This 
improvement  was  also  made  in  the 
101.2,  Terminology,  to  point  out  that  the 
purpose  and  need  for  a  proposed 
stewardship  action  should  include  the 
one  or  more  goals  sought  through  the 
action  proposed. 

The  description  of  the  integrated 
environmental  document  is  rewritten  to 
read.  "Integrate  the  environmental 
document  or,  if  a  categorical  exclusion 
is  used,  cite  the  categorj'."  This  change 
is  made  based  on  reviewer  comments  to 
specifically  cite  the  category  if  a 
categorical  exclusion  from  the 
preparation  of  an  environmental 
document  is  appropriate  for  the 
stewardship  action  under  consideration. 

The  text  of  the  procedures  follows:        •. 

Valles  Caldera  Trust — National 
Environmental  Policy  Act  Procedures 
for  the  Valles  Caldera  National 
Preserve 

Contents 

too    Authority  and  Purpose 

100.1  Authority 

100.2  Purpose 

101     Integration  of  NEPA  with  Planning  and 
Decisionmaking  of  the  Trust 

101.1  Purposes  and  Principles 

101.2  Terminology 

101.3  Overall  Procedures 

101 .4  Proposing  a  Stewardship  Action  and 
Following  ils  Progress 

101.5  Environmental  Evaluation  and 
Documentation 

101.51  Environmental  Impact  Statement 

101.52  Environmental  Assessment 

101.53  Finding  of  No  Significant  Impact 

101.6  Categorical  Exclusions 

101.7  Public  Involvement 

101.8  Making  and  Recording  an 
Implementing  Decision 

101.9  Monitoring  Outcomes  and 
Considering  New  Information 

.  101.10    The  Comprehensive  Management  of 
the  Preserve 

100    Authority  and  Purpose 

100.1    Authority.  The  National 
Environmental  Policy  Act  of  1969 
(NEPA),  Pub.  L.  91-190.  the 
Environmental  Quality  Improvement 
Act  of  1970,  as  amended  (42  U.S.C.  4371 
et  seq.),  sec.  309  of  the  Clean  Air  Act, 
as  amended  (42  U.S.C.  7609),  E.O. 
11514.  Mar.  5, 1970,  as  amended  by  E.O. 
11991,  May  24, 1977,  CEQ  regulations  at 
40  CFR  parts  1500  though  1508,  and 
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The  Valles  Caldera  Preservation  Act, 
Pub.  L.  106-248. 

200.2    Purpose.  To  implement  the 
comprehensive  management  of  the 
lands,  resources,  and  facihties  of  the 
Valles  Caldera  National  Preserve  and 
achieve  the  purposes  of  NEPA,  it  is 
necessary  and  appropriate  to  establish 
these  procedures.  It  is  the  intent  of  the 
Trust  and  managers  of  the  Preserve  to: 

(a)  Integrate  the  principles  and 
requirements  of  NEPA  with  the 
planning  and  decisionmaking  processes 
of  the  Trust; 

(b)  Implement  these  procedures  to 
make  the  NEPA  process  more  useful  to 
decisionmakers  and  citizens  by 
eliminating  unwanted  paperwork  and 
utilizing  a  wide  variety  of  means  to  gain 
understanding  of  the  human 
environment  and  natural  resources  of 
the  Preserve  a)^  communicate  this  to 
the  public; 

(c)  Ensure  that  environmental 
information  is  readily  available  in  a 
variety  of  useful  forms  to 
decisionmakers  ahd  citizens  before 
decisions  are  made,  and  ensure  that 
environmental  information  is  utilized  to 
guide  adaptive  management  during  and 
after  actions  are  taken;  and 

(d)  Adopt  these  procedures  in 
supplement  to  the  regulations  at  40  CFR 
parts  1500  through  1508,  referred  to  as 
the  CEQ  regulations  for  implementing 
the  procedural  provisions  of  the  NEPA. 

101     Integration  of  NEPA  with 
Planning  and  Decisionmaking  of  the 
Trust 

101.1     Purposes  and  Principles 

(a)  The  findings  of  Congress  (Public 
Law  106-248,  Title  I.  section  102) 
describe  the  unique  character  of  the 
Valles  Caldera.  The  purposes  for 
management  of  the  Preserve  and  the 
management  authorities  of  the  Valles 
Caldera  Trust  are  described  in  Title  I, 
section  105  and  section  106  of  Publfc 
Law  106-248.  The  comprehensive 
management  of  the  lands,  resources,  and 
facilities  of  the  Preserve  is  achieved 
through  strategic  guidance  and 
stewardship  actions  authorized  by  the 
Trust's  Board  of  Trustees. 

(b)  Citizens  play  a  vital  role  in  the 
overall  management,  use,  and 
enjoyment  of  the  Preserve. 

(c)  Monitoring  and  evaluation  of 
stewardship  actions,  research,  and 
detailed  studies  provide  the  public  and 
the  Trust  with  the  basis  for  adapting  on- 
going and  future  stewardship  actions  to 
achieve  the  gqals  of  the  Trust  and  the 
requirements  of  NEPA. 

(d)  Stewardship  of  the  Preserve 
addresses  all  programs  of  the  Preserve 
with  the  recognition  that  the  whole  is 


greater  than  the  sum  of  the  parts. 
Management  of  the  Preserve  is  guided 
by  the  following  management  principles 
describing  the  values  of  the  Trust  and 
vision  adopted  by  Board  of  Trustees  on 
December  13,  2001:  . 

(1)  We  will  administer  the  Preserve 
with  the  long  view  in  mind,  directing 
our  efforts  toward  the  benefit  of  future 
generations; 

(2)  Recognizing  that  the  Preserve 
imparts  a  rich  sense  of  place  and 
qualities  not  to  be  found  anywhere  else, 
we  commit  ourselves  to  the  protection 
of  its  ecological,  cultural,  and  aesthetic 
integrity; 

(3)  We  will  strive  to  achieve  a  high 
level  of  integrity  in  our  stewardship  of 
the  lands,  programs,  and  other  assets  in 
our  care.  This  includes  adopting  an 
ethic  of  financial  thrift  and  discipline 
and  exercising  good  business  sense; 

(4)  We  will  exercise  restraint  in  the 
implementation  of  all  programs,  basing 
them  on  sound  science  and  adjusting 
them  consistent  with  the  principles  of 
adaptive  management; 

(5)  Recognizing  the  unique  heritage  of 
northern  New  Mexico's  traditional 
cultures,  we  will  be  a  good  neighbor  to 
surrounding  communities,  striving  to 
avoid  negative  impacts  from  Preserve 
activities  and  to  generate  positive 
impacts; 

(6)  Recognizing  the  religious 
significance  of  the  Preserve  to  Native 
Americans,  the  Trust  bears  a  special 
responsibility  to  accommodate  the 
religious  practices  of  nearby  tribes  and 
pueblos,  and  to  protect  sites  of  special 
significance; 

(7)  Recognizing  the  importance  of 
clear  and  open  communication,  we 
commit  ourselves  to  maintaining  a 
productive  dialogue  with  those  who 
would  advance  the  purposes  of  the 
Preserve  and,  where  appropriate,  to 
developing  partnerships  with  them; 

(8)  Recognizing  that  the  Preserve  is 
part  of  a  larger  ecological  whole,  we  will 
cooperate  with  adjacent  landowners  and 
managers  to  achieve  a  healthy  regional 
ecosystem; 

(9)  Recognizing  the  great  potential  of 
the  Preserve  for  learning  and 
inspiration,  we  will  strive  to  integrate 
opportunities  for  research,  reflection 
and  education  in  the  programs  of  the 
Preserve;  and 

(10)  In  providing  opportunities  to  the 
public  we  will  emphasize  quality  of 
experience  over  quantity  of  experiences. 
In  so  doing,  while  we  reserve  the  right 
to  limit  participation  or  to  maximize 
revenue  in  certain  instances,  we  commit 
ourselves  to  providing  fair  and 
affordable  access  for  all  permitted 
activities. 


101.2    Terminology 

Adaptive  Management.  "Adaptive 
management''  means  adjusting 
stewardship  actions  or  strategic 
guidance  based  on  knowledge  gained 
fi-om  new  information,  experience, 
experimentation,  and  monitoring 
results,  and  is  the  preferred  method  for 
managing  complex  natural  systems. 

Environmental  documents. 
"Environmental  documents"  include 
the  documents  specified  in  40  CFR 
1508.9  (environmental  assessment), 
1508.11  (environmental  impact 
statement),  1508.13  (finding  of  no 
significant  impact),  and  1508.22  (notice 
of  intent). 

Extraordinary  circumstances. 
"Extraordinary  circimistances"  means 
conditions  associated  with  a 
stewardship  action  that  is  normally 
categorically  excluded  and  recognized 
as  likely  to  create  one  or  more  outcomes 
that  may  significantly  affect  the  human 
environment. 

Finding  of  no  significant  impact. 
'Finding  of  no  significant  impact" 
means  a  document  by  a  Federal  agency 
briefly  presenting  the  reasons  why  an 
action,  not  otherwise  excluded  (40  CFR 
1508.4).  will  not  have  a  significant  effect 
on  the  human  environment  and  for 
which  an  environmental  impact 
statement  therefore  will  not  be 
prepared.  It  shall  include  the 
environmental  assessment  or  a  summary 
of  it  and  shall  note  any  other 
environmental  documents  related  to  it 
(40  CFR  1501.7(a)(5)).  If  the  assessment 
is  included,  the  finding  need  not  repeat 
any  of  the  discussion  in  the  assessment 
but  mav  incorporate  it  by  reference  (40 
CFR  1508.13). 

Goal.  "Goal"  means  a  desirable 
condition  of  the  Preser\'e  sought  by  the 
Trust  and/or  a  desirable  condition  as 
described  in  Public  Law  106-248  or 
within  the  management  principles 
adopted  by  the  Trust  (101.1(d)). 

Human  environment.  "Human 
environment"  has  the  same  meaning  as 
that  described  in  the  CEQ  regulations 
for  implementing  the  procedural 
provisions  of  the  NEPA.  "Human 
Environment"  shall  be  interpreted 
comprehensively  to  include  the  natural 
and  physical  environment  and  the 
relationship  of  people  with  that 
environment.  (See  definition  of 
"effects"  in  40  CFR  1508.8.)  This  means 
that  economic  or  social  effects  are  not 
intended  by  themselves  to  require 
preparation  of  an  environmental  impact    ' 
statement.  When  an  environmental 
impact  statement  is  prepared  and 
economic  or  social  and  natural  or 
physical  environmental  effects  are 
interrelated,  then  the  environmental 


Federal  Register / Vol.  68,  No.  137/Thursday,  July  17,  2003 /Notices 


42469 


impact  statement  will  discuss  all  of 
these  effects  on  the  human 
environment. 

Implementing  decision. 
"Implementing  decision"  means  the 
authorization  by  the  Responsible 
Official  to  implement  one  or  more 
stewardship  actions. 

Monitored  outcome.  "Monitored 
outcome"  means  the  short-,  mid-,  or 
long-term  outcome  selected  for 
systematic  evaluation. 

Objective.  "Objective"  means  the 
desired  outcome  that  can  be 
meaningfully  evaluated  by  location  and 
timing  within  the  Preserve. 

Outcome.  "Outcome"  means  the 
result  or  consequence  of  a  stewardship 
action  that  can  be  meaningfully 
evaluated  by  location  and  time  of 
occurrence.  For  purposes  of  these 
procedures,  this  term  has  the  same 
meanfi^  as  impact  or  effect.  For 
convenience  in  communication, 
"outcomes"  may  be  beneficial  or 
detrimental,  and  are  grouped  from  their 
date  of  origin  considering  their 
anticipated  duration  as:  Short-term, 
anticipated  to  occur  over  0  to  3  years; 
mid-term,  anticipated  to  occur  over  3  to 
10  years;  and  long-term,  anticipated  to 
occur  for  10  years  or  longer. 

Performance  requirement. 
"Performance  requirement"  means  the 
limitation  placed  on  the  implementation 
of  a  stewardship  action  necessary  for 
compliance  with  applicable  laws, 
regulations,  standards,  mitigating 
measures,  or  generally  accepted 
practices. 

Purpose  and  need.  "Purpose  and 
need"  means  a  concise  explanation  why 
a  stewardship  action  is  being  proposed 
and  the  goal{s)  sought. 

Responsible  Official.  "Responsible 
Official"  means  the  Executive  Director 
of  the  Trust  and,  consistent  with 
delegated  authority,  the  Preserve 
Manager  and  other  Preserve  staff,  or  the 
Chair  of  the  Board  of  Trustees  if 
specifically  designated  by  the  Board  of 
Trustees. 

State  of  the  Preserve.  "State  of  the 
Preserve"  means  a  concise  account  of 
the  systematic  review  of  monitored 
outcomes  and  interpretive  information 
from,  but  not  limited  to,  observations, 
studies,  public  comment,  research 
investigations,  natural  resources  data  or 
information  summaries,  and  other 
sources  to  provide  the  technical  and 
scientific  basis  for  considering  the 
ciunulative  effects  of  the  past,  present, 
and  reasonably  foreseeable  future 
actions  of  the  Trust. 

Stewardship  action.  "Stewardship 
action"  means  an  activity  or  group  of 
activities  consisting  of  at  least  one  goal, 
objective,  and  performance  requirement 


proposed  or  implemented  by  the    • 
Responsible  Official  that  may: 

(1)  Guide  or  prescribe  alternative  uses 
of  the  Preserve  upon  which  future 
implementing  decisions  will  be  based; 
or 

(2)  Utilize  or  manage  the  resources  of 
the  Preserve. 

Stewardship  register.  "Stewardship 
register"  means  a  concise  document, 
including  applicable  environmental 
documents,  available  to  the  public  and 
readily  amended  over  time  depicting  the 
location,  development,  implementation, 
and  monitoring  of  a  stewardship  action. 

Strategic  guidance.  "Strategic 
guidance"  means  adoption  by  the  Board 
of  Trustees  of  one  or  more  of  the 
following  elements: 

(a)  One  or  more  goals  for  all  or  a 
portion  of  the  Preserve;  or 

(b)  Direction  to  the  Responsible 
Official  to  consider  one  or  more 
stewardship  actions  or  an 
administrative  matter  related  to  the 
operation  of  the  Preserve. 

101.3    Overall  Procedures 

(a)  The  Trust  achieves  comprehensive 
management  of  the  Preserve  by  adopting 
strategic  guidance  and  selecting  and 
implementing  appropriate  stewardship 
actions.  It  is  the  intent  of  the  Trust  to 
maintain  open  and  collaborative 
working  relationships  among  all 
interested  and  affected  citizens.  Tribal 
governments,  federal  and  state  agencies, 
and  others  during  the  consideration, 
implementation,  and  monitoring  of  all 
stewardship  actions.  Information 
regarding  stewardship  actions  is 
recorded  within  stewardship  registers 
that  are  available  to  the  public  in 
accordance  with  applicable  law. 

(b)  The  Responsible  Official  may 
propose  a  stewardship  action  only  if  it 
is  consistent  with  strategic  guidance  and 
is  accompanied  by  a  clear  statement  of 
its  purpose  and  need. 

(c)  Based  on  the  known  or  suspected 
outcomes  of  a  stewardship  action,  or  for 
other  reasons,  the  Responsible  Official 
may  prepare  an  environmental 
document  to  improve  understanding 
and  to  assist  in  making  an  implementing 
decision.  The  outcomes  of  implemented 
stewardship  actions  are  monitored  to 
aid  future  choices,  consistent  with  the 
adaptive  management. 

(d)  The  Trust  must  prepare  the  State 
of  the  Preserve  at  least  once  every  five 
years  after  August  2,  2002.  The  State  of 
the  Preserve  provides  a  technical  and 
scientific  basis  for  the  comprehensive 
management  of  the  Preserve  aud  aids 
the  consideration  of  goals  within 
strategic  guidance  that  may  be  adopted 
by  the  Board  of  Trustees 


(e)  The  on-going  review  of  monitored 
outcomes,  public  dialog,  and  the 
interpretation  of  evolving  natural  and 
social  environments  aids  the  Trust  and 
others  in  the  consideration  of  the 
purpose  and  need  for  necessary  and 
appropriate  stewardship  actions  within 
the  Preserve.  The  overall  procedures  are 
intended  to  efficiently  and  effectively 
achieve  the  goals  of  the  Trust  and  NEPA 
and  eliminate  unnecessary  or  redundant 
paperwork. 

101.4    Proposing  a  Stewardship  Action 
and  Following  its  Progress 

(a)  When  a  stewardship  action  is 
proposed  and  its  purpose  and  need  is 
described  by  the  Responsible  Official 
and  authorized  for  continued 
consideration  by  the  Board  of  Tnistees, 
the  stewardship  register  (Exhibit  I)  will 
be  made  available  to  the  public  through 
appropriate  media  as  soon  as  practicable 
and  throughout  the  process,  leading 
either  to  termination  of  the  proposal  or 
to  an  implementing  decision.  The 
stewardship  register  will  also,  as 
relevant,  contain  information  regarding 
completion  of  the  stewardship  action 
and  monitoring  of  ohe  or  more 
outcomes. 

(b)  The  public  and  government 
officials  are  provided  many 
opportunities  to  review  the  activities  of 
the  Trust.  The  Responsible  Official  will 
request  public  review  and  comment  on 
a  proposed  stewardship  action,  its 
purpose  and  need,  alternatives,  and/or 
anticipated.outcomes  as  described  in 
101.7.  If  comments  are  requested  and 
received  within  the  dates  specified,  the 
Responsible  Official  must  consider  the 
comments  before  making  an 
implementing  decision. 

(c)  As  information  in  the  stewardship 
register  is  amended,  the  date  and  nature 
of  the  change  to  the  stewardship  register 
and  name  of  the  person  transcribing  the 
amended  information  must  be  recorded 
to  provide  an  accurate  record.  The  Trust 
may  prepare  and  use  documents  or 
appropriate  electronic  media  depicting 
administrative  operations  to  aid  the 
planning,  execution,  and  record  keeping 
of  stewardship  actions  or  for  other 
purposes. 

(a)  To  further  the  purposes  of  the 
Trust  and  NEPA,  the  Executive  Director 
of  the  Trust  is  responsible  for  overall 
review  of  agency  NEPA  compliance  and 
preparation  of  any  necessary 
environmental  documents. 

1 01 .5    Environmental  Evaluation  and 
Documentation 

(a)  An  envirotunental  document  must 
be  prepared  and  considered  before  the 
Responsible  Official  can  make  an 
implementing  decision  luiless  a 
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stewardship  action  is  within  a 
categorical  exclusion  listed  in  iOl.6. 
(b)  The  Responsible  Official,  in  the 
absence  of  extraordinary  circumstances, 
may  make  an  implementing  decision 
without  the  preparation  of  an 
environmental  document  for  those 
stewardship  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  which  have  been 
found  to  have  no  such  effect. 

101.51    Environmental  Impact 
Statement 

(a)  The  Responsible  Official  must 
prepare  and  consider  an  environmental 
impact  statement  as  described  in  40  CFR 
1502  if  the  outcome  of  a  proposed 
stewardship  action  may  create  a 
significant  impact  on  the  human 
environment  or  it  is  otherwise  desirable. 

(b)  An  implementing  decision  for  one 
or  more  stewardship  actions  under 
review  in  an  environmental  impact 
statement  must  be  documented  in  a 
record  of  decision.  Except  for  special 
circumstances  described  in  CEQ 
regulations  at  40  CFR  1502.9(c). 
1506.10(d),  and  1506.11,  a  record  of 
decision  cannot  be  signed  by  the 
Responsible  Official  until  30  days  after 
the  final  environmental  impact 
statement  is  made  available  to  the 
public  by  the  Enviroimiental  Protection 
Agency.  The  final  environmental  impact 
statement  and  record  of  decision,  if 
completed,  is  integrated  with  one  or 
more  appropriate  stewardship  registers. 

(c)  An  environmental  impact 
statement  is  normally  required  for  the 
following  implementing  decisions: 

(1)  One  or  more  stewardship  actions 
that  mav  be  significant  as  described  in 
40  CFR  1508.27.  Examples  include,  but 
are  not  limited  to,  long-term  programs 
or  plans  for: 

(A)  Management  of  livestock  grazing; 

(B)  TranspoYtation; 

(C)  Management  of  forests  and  harvest 
of  forest-related  products;  and 
'    (D)  Management  of  public  recreation. 

(2)  Construction  and^eration  of  a 
visitor  center  with  associated  public 
access  to  the  Preserve. 

101.52    Environmental  Assessment 

(a)  An  environmental  assessment  is 
prepared  by  the  Responsible  Official  to 
aid  in  determining  whether  to  prepare 
an  environmental  impact  statement,  to 
prepare  a  finding  of  no  significant 
impact,  to  otherwise  aid  compliance 
with  NEPA,  or  to  facilitate  preparation 
of  an  environmental  impact  statement 
when  one  is  necessary. 

(b)  The  environmental  assessment  of 
one  or  more  stewardship  actions  is 
combined  with  one  or  more  relevant 
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stewardship  registers  to  create  a  concise 
document  or  set  of  documents  that 
describe  one  or  more  stewardship 
actions  and  alternatives  that  meet  the 
identified  purpose  and  need.  The 
environmental  analysis  of  the  proposed 
stewardship  action  and  alternatives  is 
integrated  with  one  or  more  stewardship 
registers  (40  CFR  1506.4). 

(c)  The  purpose  of  the  integrated 
information  is  to  study,  develop,  and 
describe  appropriate  alternatives  to 
recommended  courses  of  action  in  any 
proposal,  which  involves  unresolved 
conflicts  concerning  alternative  uses  of 
available  resources. 

(d)  The  combined  document  includes 
a  brief  discussion  of  the  purpose  and 
need  for  the  proposal,  of  alternatives,  of 
the  environmental  impacts  of  the 
proposal  and  alternatives,  and  a  listing 
of  agencies  and  persons  consulted. 

(e)  The  following  stewardship  actions 
within  the  Preserve  and  authorized  by 
the  Responsible  Official  in  an 
implementing  decision  are  normally 
accompanied  by  an  environmental 
assessment: 

(1)  Establishing  or  substantively 
revising  a  program  or  policy  for  the 
permitting  of  seasonal  or  short-term 
backcountry  recreation  or  special  use 
actions  which  could  potentially  create 
minor  ground  disturbance; 

(2)  Establishing  an  integrated  program 
of  scientific  investigations  utilizing 
land,  resources,  and  facilities  of  the 
Preserve  where  the  effects  of  performing 
the  investigations  within  the  Preserve 
are  anticipated  to  be  short-term  and 
minor  in  scope; 

(3)  Livestock  management  actions 
utilizing  land,  resources,  and  facilities 
of  the  Preserve,  defined  in  location  and 
time,  the  effects  of  which  are 
anticipated  to  be  short-term  and  minor 
in  scope. 

(4)  Forest  treatments,  which  may 
include  the  removal  of  trees  or  managed 
fire,  designed  to  establish  or  enhance 
stand  characteristic  trends  toward  or 
into  an  historic  range  of  variability 
affecting  a  clearly  defined  segment  of 
the  forested  land  or  a  specified  forest 
type  within  the  Preserve;  and 

(5)  Reconstruction,  repair,  and  use  of 
roadways  and  trails,  and  construction  of 
minor  trail  segments  within  the' Preserve 
which  are  not  anticipated  to 
significantly  alter  the  magnitude  and 
frequency  of  anticipated  use. 

101.53    Finding  of  No  Significant 
Impact 

(a)  If,  based  on  the  information  in  the 
combined  document  (101.52(d)),  the 
Responsible  Official  determines  that  the 
environmental  consequences  of  the 
proposal  will  not  have  a  significant 


effect  on  the  human  environment,  the 
finding  and  reasons  for  it  must  be  stated 
in  a  finding  of  no  significant  impact 
(FONSI). 

(b)  A  FONSI  is  combined  with  the 
stewardship  register  and  environmental 
assessment.  If  such  a  finding  cannot  be 
made,  or  it  is  otherwise  desirable,  the 
Responsible  Official  may  cancel, 
modify,  or  postpone  the  proposal  while 
additional  information  is  made 
available,  or  issue  a  notice  of  intent  that 
an  environmental  impact  statement  will 
be  prepared  and  considered. 

(c)  The  FONSI  itself  need  not  be 
detailed,  but  must  succinctly  state  the 
reason  for  deciding  that  the  action  will 
have  no  significant  environmental 
effects,  and,  if  relevaiU,  must  show 
which  factors  were  weighted  most 
Jieavily  in  the  determination.  In 
addition  to  this  statement,  the  FONSI 
must  include  or  attach  and  incorporate 
by  reference,  the  environmental 
assessment. 

(d)  The  Responsible  Official  may  seek 
public  review  of  a  FONSI  before  making 
an  implementing  decision.  In  some 
circumstances,  the  Responsible  Official 
must  make  the  FONSI  available  for 
public  review  (including  state  and  area- 
wide  clearinghouses)  for  30  days  before 
the  Responsible  Official  makes  a  final 
determination  whether  to  prepare  an 
environmental  impact  statement  and 
before  the  action  may  begin.  The 
circumstances  are: 

(1)  The  proposed  action  is,  or  is 
closely  similar  to,  one  which  normally 
requires  the  preparation  of  an 
environmental  impact  statement  under 
the  Trust's  procedures;  or 

(2)  The  nature  of  the  proposed  action 
is  one  without  precedent. 

(e)  The  Responsible  Official  must  use 
the  factors  of  "significantly"  as 
described  in  40  CFR  1508.27  for  the 
determination  that  a  proposal  will  have 
no  significant  impact  on  the  human 
environment. 

101.6    Categorical  Exclusions 

(a)  In  the  absence  of  extraordinary 
circumstances,  the  Responsible  Official 
may  undertake  the  stewardship  actions 
in  (c)  without  preparation  of  an 
environmental  document. 

(b)  Extraordinary  circumstances 
include,  but  are  not  limited  to: 
Scientific  controversy;  high  level  of 
public  interest;  extreme  weather  or 
climatic  conditions;  or  the  potential  for 
effects  on  environmental  resources  of 
critical  concern  such  as  cultural 
resource  sites  and  habitat  for  candidate, 
endangered,  or  threatened  species. 

(c)  In  the  absence  of  extraordinary 
circumstances,  the  following 
stewardship  actions  may  be  undertaken, 
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provided  that  no  more  than  1320  feet  of 
road  or  trail  construction  is  required  to 
implement  the  stewardship  action: 

(1)  Policy  development,  planning  and 
implementation  which  relate  to  routine 
activities,  such  as  personnel, 
organizational  change,  record 
management,  internal  commimication, 
financial  management,  or  similar 
administrative  functions; 

(2)  Procurement  of  equipment  and 
supplies  consistent  with  federal 
environmental  policies  and  direction; 

(3)  Closures  or  other  orders  issued  for 
durations  of  less  than  one  year  to 
provide  resource  protection  or  to  protect 
public  health  and  safety; 

(4)  Location  and  maintenance  of 
landline  boundaries  and  geographic 
sites; 

(5)  Routine  repair  and  maintenance  of 
facilities  and  administrative  sites 
including,  but  not  limited  to,  buildings, 
fences,  water  systems,  roads,  trails, 
signs,  and  ancillary  facilities  associated 
with  the  administration  and 
management  of  the  Preserve,  or  the 
installation,  and  routine  repair  and 
maintenance  of  removable 
communication  facilities  of  not  more 
than  250  square  feet,  the  primary 
purpose  of  which  is  to  facilitate 
cominunication  associated  with  the 
administration  and  management  of  the 
Preserve; 

(6)  Use  and  care  for  horses  or  other 
stock  for  administrative  purposes  that  is 
clearly  limited  in  context  and  intensity; 

(7)  Repair  and  maintenance  of 
recreation  sites; 

(8)  Reconstruction  or  maintenance  of 
utiUties  within  a  designated  corridor; 

(9)  Inventories,  research  activities, 
and  studies,  such  as  resource 
inventories  emd  routine  data  collection 
when  such  actions  are  clearly  limited  in 
context  and  intensity; 

(10)  Implementation  or  modification 
of  minor  management  practices  such  as 
the  placement  of  salt  blocks,  temporary 
fencing,  and  the  placement  of  temporary 
water  tanks  to  improve  range  conditions 
and/or  animal  distribution; 

(11)  Treatment  of  forest  structure  and 
fuel  conditions  for  the  purpose  of 
reducing  the  hazard  of  large,  stand- 
replacing  crown  fires  in  areas  where 
sudh  high  severity  fires  are  outside  an 
historic  range  of  variability.  Projects 
under  this  category  are  limited  to  an 
aggregate  area  in  the  Preserve  of  no 
more  than  640  acres  in  a  calendar  year, 
and  may  involve  prescribed  fire  and/or 
the  removal  of  live  trees,  the  diameter 
of  which  will  be: 

(A)  No  larger  than  nine  inches  at 
breast  height;  or 

(B)  Determined  by  publicly  available 
site-specific  size  class  information  used 


to  define  an  appropriate  diameter  and 
basal  area  distribution  of  trees  to  be 
removed; 

(12)  Removal  of  brush  or  hazard  trees 
near  roads  or  buildings,  where  such 
action  is  necessary  to  protect  historic 
structures  or  the  health  and  safety  of  the 
public  and/or  employees,  and  when 
such  action  is  clearly  limited  in  context 
and  intensity;  and 

(13)  Authorizing  seasonal  or  short- 
term  backcountry  recreation  or  special 
use  actions  such  as:  Day-use  hiking; 
wildlife  observation;  educational  field 
trips;  £md  other  small  group  activities. 

101.7    Public  Involvement. 

(a)  Opportunities  for  the  public  to 
provide  input  and  maintain  a  dialogue 
with  the  Trust  regarding  a  proposed 
stewardship  action  may  be  triggered  by 
a  combination  of  notice  through 
appropriate  media,  public  meetings, 
targeted  outreach,  agency  consultation, 
scoping,  and  public  review  of  relevant 
docimients. 

(b)  In  the  preparation  of  a  stewardship 
register,  the  Trust  will  identify  the 
appropriate  stages  during  the  process 
leading  up  to  a  decision,  and  if  the 
decision  is  to  go  forward  with  an  action, 
the  implementation  of  that  decision, 
where  specific  forms  of  pubUc  review 
and  input  will  be  most  useful  and 
informative  to  the  Responsible  Official. 

(1)  For  stewardship  actions  involving 
natural  and  cultural  resources  of  the 
Preserve,  the  Responsible  Official  will 
notify  the  public  that  the  stewardship 
action  is  being  proposed,  and  that  a 
stewardship  register  is  available  for 
review. 

(2)  The  Trust  will  take  into  account 
public  input  received  at  this  stage  of  the 
proposal  to  help  determine  the 
appropriate  goals,  objectives,  and 
performance  requirements  that  will 
guide  further  development  of  the 
proposed  stewardship  action. 

(c)  The  public's  reaction  to  a  proposed 
stewardship  action  will  be  taken  fully 
into  account  in  planning  for  the 
appropriate  level  of  public  involvement 
throughout  the  decisionmaking  process. 
The  public's  reaction  will  also  help 
determine  the  extent  to  which  the  Trust 
develops  alternatives  to  the  proposed  . 

,  action. 

(d)  All  proposed  stewardship  actions 
involving  the  management  of  the  lands, 
resources,  and  facilities  of  the  Preserve 
will  require  authorization  by  the  Board 
of  Trustees  at  a  public  meeting,  during 
which  public  comments  will  be 
considered  and  recorded. 

(e)  The  Trust  will  provide  a 
reasonable  time  period  for  public  review 
and  comment  on  an  environmental 
assessment  based  on  the  complexity  and 


nature  of  the  proposed  stewardship 
action  and  public  comment  received. 

(f)  If  the  Responsible  Official 
determines  that  an  emergency 
circumstance  exists  requiring  inamediate 
implementation  of  a  proposal,  the  Chair 
of  the  Board  of  Trustees  may  reduce  or 
eliminate  the  time  period  for  public 
review  and  comment  on  an 
environmental  assessment.  If  the 
Responsible  Official  proposes  to 
respond  to  an  emergency  with  an  action 
that  would  normally  require  preparation 
of  an  environmental  impact  statement, 
the  Chair  of  the  Board  of  Trustees  will 
immediately  contact  the  Council  on 
Environmental  Quality  to  invoke  the 
procedures  under  40  CFR  1506.11. 

1 01 .8  Making  and  Recording  an 
Implementing  Decision 

(a)  The  Responsible  Official  may 
make  an  implementing  decision  to 
authorize  a  stewardship  action  after 
completion  of  101.5,  if  and  only  if: 

(1)  The  available  information 
regarding  the  purpose  and  need  for  the 
proposal  and  the  anticipated  outcomes 
are  suitable;  and 

(2)  At  least  one  monitored  outcome  is 
identified  in  the  stewardship  register. 

■  (b)  The  implementing  decision  must 
be  recorded  in  the  stewardship  register 
by  signatiire  of  the  Responsible  Official 
and  dated. 

(c)  After  an  implementing  decision  for 
one  or  more  stewardship  actions  is 
made,  minor  corrections  or  adjustments 
to  the  stewardship  action  to  improve 
efficiency,  correct  minor  errors,  or 
otherwise  improve  performance  may  be 
made  by  the  responsible  Trust  staff,  if 
and  only  if: 

(1)  The  corrections  or  adjustments  do 
not  significantly  alter  the  nature  or 
extent  of  the  stewardship  action  or  its 
goals,  objectives,  or  performance 
requirements; 

(2)  The  anticipated  consequences  of 
the  stewardship  action  remain 
essentially  the  same  as  those  described 
in  the  relevant  environmental 
documents;  and 

(3)  Such  minor  corrections  or 
adjustments  are  recorded  in  the 
appropriate  stewardship  register  as 
described  in  101.4(c). 

101.9  Monitoring  Outcomes  and 
Considering  New  Information 

(a)  The  Responsible  Official  must 
evaluate  each  monitored  outcome 
identified  in  the  stewardship  register. 
As  information  from  monitoring  is 
obtained  and  interpreted,  conclusions 
are  to  be  recorded  in  the  appropriate 
stewardship  register  by  the  responsible 
Trust  staff. 
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(b)  If,  based  on  monitoring 
conclusions  or  other  new  information 
available  to  the  Responsible  Official,  the 
observed  outcomes  of  stewardship 
actions  described  in  one  or  more 
stewardship  registers  as  amended  differ 
significantly  from  those  anticipated  or  if 
new  information  has  a  meaningful 
bearing  on  the  anticipated  consequences 
of  one  or  more  stewardship  actions,  the 
Responsible  Official  must  consider  such 
information  and: 

(1)  Consider  the  preparation  or 
supplementation  of  an  environmental 
document  as  described  in  101.5  and 
CEQ  regulations; 

(2)  If  appropriate,  propose  a 
stewardship  action  and/or  continue, 
modify,  or  terminate  one  or  more 
stewardship  actions  as  described  in 
101.4;  and 

(3)  Appropriately,  amend  the 
stewardship  register  to  incorporate  the 
new  information  and/or  change  to  the 
stewardship  action  or  description  of 

.    consequences  in  the  relevant 
enviroimiental  document. 

101.10    The  Comprehensive 
Management  of  the  Preserve 

(a)  The  comprehensive  management 
of  the  lands,  resources,  and  facilities  of 
the  Preserve  includes  all  stewardship 
registers,  the  State  of  the  Preserve,  and 
the  strategic  guidance  adopted  by  the 
Board  of  Trustees.  These  documents 
depict  the  management  of  the  Preserve 
and  provide  timely  references  for 

"  interested  citizens. 

(b)  At  least  once  every  five  years  after 
August  2,  2002,  the  Board  of  Trustees 
must  review  the  goals  adopted  in 
strategic  guidance  and  the  State  of  the 
Preserve.  Based  on  the  reviews  of  the 
goals  and  the  State  of  the  Preserve,  the 
Board  of  Trustees  may  remove,  amend, 
or  continue  the  goals  of  the  Preserve, 
and/or  adopt  one  or  more  additional 
goals. 

(c)  The  Board  of  Trustees  may 
remove,  amend,  and/or  adopt  one  or 
more  additional  goals  only  after 
completing  reviews  of  the  goals  adopted 
in  strategic  guidance  and  a  current  State 
of  the  Preserve. 

Exhibit  I —  Stewardship  Register 

Descriptive  name  of  Stewardship 

File  Number: 

Target  Start  Date: 

Actual  Start  Date: 

Target  Completion  Date: 

Actual  Completion  Date: 

Location:  Identify  the  location  of  the 
stewardship  action  in  the  Preserve  in  a 
readily  accessible  and  understandable  form. 
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Purpose  and  Need:  Concisely  explain  why 
the  stewardship  action  is  proposed  and  the 
goa](s)  sought. 

Description:  Describe  the  stewardship 
action  and,  through  appropriate  media, 
describe  the  related  physical,  biological, 
social,  and/or  economic  environment. 

Objective:  Describe  the  desired  outcome  of 
the  stewardship  action  in  measurable  terms 
including,  but  not  limited  to,  anticipated 
quantity,  location,  and  timing. 

Performance  Requirements:  List  the 
performance  requirements  needed  to  guide  or 
limit  resource  use  in  accomplishment  of  the 
objective.  A  checklist  may  be  used. 

Integrate  the  environm.ental  document  or, 
if  a  categorical  exclusion  is  used,  cite  the 
category. 
Agencies  and  Persons  Consulted: 
Signature  of  Responsible  Official: 
Date  Authorized: 

Monitored  Outcomes:  List  one  or  more 
outcomes  that  will  be  meaningfully  evaluated 
after  implementation  of  the  stewardship 
action.  Describe  the  nature,  size,  and  location 
of  each  monitored  outcome  anticipated  to 
occur  in  the  short-,  mid-,  and/or  long-term. 
Evaluation  of  Monitoring  Information:  As 
information  from  monitoring  is  evaluated, 
describe  conclusions  and  any  new 
information  as  guided  by  101.7(b). 

Dated:  July  11.2003. 
William  deBuys. 
Chairman,  Voiles  Caldera  Trust. 
[FR  Doc.  03-18080  Filed  7-16-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Comminee  on  the 
Readjustment  of  Veterans,  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
gives  notice  under  Public  Law  92-463 
(Federal  Advisory  Committee  Act)  that 
a  meeting  of  the  Advisory  Committee  on 
the  Readjustment  of  Veterans  will  be 
held  Wednesday,  July  23.  through 
Friday,  July  25,  2003.  in  Anchorage. 
Alaska.  The  meeting  sessions  will  begin 
at  8  a.m.  and  adjourn  by  5  p.m.  on  all 
three  days. 

The  Committee's  mandate  is  to  review 
the  post-military  readjustment  needs  of 
veterans  and  to  assess  the  availability 
and  quality  of  VA's  programs  for 
meeting  these  needs.The  purpose  of  the 
meeting  is  to  provide  the  Committee 
with  an  opportunity  to  tour  local  VA 
facilities  and  to  engage  in  fact  finding 
discussions  with  local  VA  service 
providers  and  veterans. 

The  meeting  on  July  23  will  be 
conducted  in  two  locations,  Fairbanks 
and  Kenai.  The  Committee  will  be 
divided  into  two  subgroups  for  this 


purpose.  One  group  will  travel  to 
Fairbanks  to  review  the  community- 
based  operations  of  the  local  Vet  Center 
and  to  meet  with  local  veterans.  A 
second  group  will  travel  to  Kenai  to 
review  Vet  Center  operations  at  that 
location  and  meet  with  local  veterans. 

The  meeting  on  July  24  will  be 
conducted  at  the  Anchorage  Vet  Center. 
The  day's  agenda  will  include  a  tour  of 
the  facilities,  program  briefings 
provided  by  VA  staff  from  the  Vet 
Center  and  the  Outpatient  Clinic,  and 
meetings  with  local  veterans  and 
veterans  service  organization 
representatives. 

The  July  25  session  will  be  conducted 
primarily  at  the  VA  Outpatient  Clinic 
featuring  presentations  by  VA  service 
providers  and  military  staff  from  the 
Family  Support  Services  Center  at 
Elmendorf  Air  Force  Base.  The  day's 
agenda  will  also  include  an  open  forum 
community  meeting  at  the  VA 
Outpatient  Clinic  from  10  to  11:30,  a.m. 
This  meeting  will  provide  the 
Committee  members  an  opportunity  to 
meet  with  local  veteran  stakeholders, 
veteran  service  representatives  and 
other  local  community  leaders. 
The  sessions  on  Wednesday, 
Thursday  and  most  of  Friday  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  of  5  U.S.C.  552b{c)(6) 
pursuant  to  subsection  10(d)  of  the 
Federal  Advisory  Committee  Act. 
During  those  sessions,  the  Committee 
will  be  engaging  in  discussions  with 
clinical  service  providers  and  veterans. 
The  discussions  will  disclose 
information  of  a  personal  nature  to 
veteran  patients,  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  The  open 
forum  community  meeting  on  Friday 
from  10  to  11:30  a.m.  at  the  VA 
Outpatient  Clinic  will  be  open  to  the 
public.  The  VA  Outpatient  Clinic  is 
located  at  2925  DeBarr  Road, 
Anchorage,  Alaska  99508. 

Those  who  plan  to  attend  or  have 
questions  concerning  the  meeting  may 
contact  Mr.  Charles  M.  Flora,  M.S.W., 
Readjustment  Counseling  Service, 
Department  of  Veterans  Affairs  Central 
Office,  at  (202)  273-8969.  Written 
statements  for  the  Committee  meeting 
record  may  be  forwarded  to  Mr.  Flora 
up  to  10  days  following  the  meeting. 
Dated:  July  2,  2003! 
By  Direction  of  the  Secretary. 
E.  Philip  Riggin, 
Committee  Management  Office. 
[FR  Doc.  03-18116  Filed  7-16-03;  8:45  am] 

BH.UNG  CODE  8320-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  In  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  294 

RIN  0596-AC04  ' 

Special  Areas;  Roadlesis  Area 
Conservation;  Applicability  to  the 
Tongass  National  Forest,  Alaska 

Correction 

In  the  issue  of  Tuesday,  July  15,  2003, 
make  the  following  correction: 

In  the  Table  of  Contents,  on  page  IV, 
in  the  first  column,  under  the  heading 
"Forest  Service",  under  the  subheading 
"PROPOSED  RULES",  in  the  fifth  line, 
"Roadless  area  conservation;  Tongass 
National  Park.  AK"  should  read. 


"Roadless  area  conservation;  Tongass 
National  Forest,  AK". 

[FR  Doc.  C3-17420  Filed  7-16-03;  8:45  am] 
BILUNG  CODE  1505-01-0 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

Correction 

In  notice  docimient  03-17749 
appearing  on  page  41369  in  the  issue  of 
Friday,  July  1 1 ,  2003,  make  the 
following  correction: 

hi  the  third  column,  in  the  TIME  AND 
DATE  section,  add  "July  21,  2003  ". 

(FR  Doc.  C3-17749  Filed  7-16-03;  8:45  am] 

B4LUNG  CODE  1 505-01 -O 


Thursilay, 
July  17,  2003 


®    F=l 


Part  n 

Department  of  the 
Treasury 

Internal  Revenue  Service 

26  CFR  Part  1 

Retirement  Plans;  Cash  or  Deferred 
Arrangements  Under  Section  401(k)  and 
Matching  Contributions  or  Employee 
Contributions  Under  Section  401(m); 
Proposed  Rule 
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DEPARTMENT  OF  THE  TREASURY  . 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-1 08639-99] 

RINs  1545-AX26, 1545-AX43 

Retirement  Plans;  Cash  qr  Deferred 
Arrangements  Under  Section  401  (k) 
and  Matching  Contributions  or 
Employee  Contributions  Under  Section 
401  (m) 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  would 
provide  guidance  for  certain  retirement 
plans  containing  cash  or  deferred 
arrangements  under  section  401  (k)  and 
providing  for  matching  contributions  or 
employee  contributions  under  section 
401  (m).  These  regulations  affect 
sponsors  of  plans  that  contain  cash  or 
deferred  arrangements  or  provide  for 
employee  or  matching  contributions, 
and  participants  in  these  plans.  This 
document  also  contains  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  and  electronic  comments 
and  requests  to  speak  (with  outlines  of 
ored  comments)  at  a  public  hearing 
scheduled  for  November  12,  2003.  must 
be  received  by  October  22,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-1 08639-99),  room 
5226,  Internal  Revenue  Service,  HOB 
7604.  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
to:  CC:PA:RU  (REG-108639-99), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  directly  to 
the  IRS  Internet  site  at:  www.irs.gov/ 
regs.  The  public  hearing  will  be  held  in 
the  IRS  Auditorium  (7th  Floor).  Internal 
Revenue  Building.  1111  Constitution 
Avenue.  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  R.  Lisa 
Mojiri-Azad  or  John  T.  Ricotta  at  (202) 
622-6060  (not  a  toll-free  number); 
concerning  submissions  and  the 
hearing,  and/ or  to  be  placed  on  the 
building  access  list  to  attend  the 
hearing,  Lanita  Van  Dyke,  (202)  622- 
7180  (not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP  Washington,  DC 
20224.  Comments  on  the  collections  of 
information  should  be  received  by 
September  15,  2003.  Comments  are 
specifically  requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collections  of  information  in 
these  proposed  regulations  are 
contained  in  §§  1.401(k)-l(d)(3)(iii)(C). 
1.401(k)-2(b)(3),  1.401(k)-3(d), 
1.401(k)-3(f),  1.401(k)-3(g),  1.401(k)- 
4(d)(3),  1.401(m)-3(e),  1.401(m)-3(g) 
and  1.401(m)-3(h).  The  information 
required  by  §§  1.401(k)-3(d),  1.401(k)- 
3(f),  1.401(k)-3(g),  1.401(m)-3(e), 
1.401(m)-3(g)  and  1.401(m)-3(h)  is 
required  by  the  IRS  to  comply  with  the 
requirements  of  sections  401(k)(12)(D) 
and  401(m)(ll)(A)(ii)  regarding  notices 
that  must  be  provided  to  eligible 
participants  to  apprize  them  of  their 
rights  and  obligations  under  certain 
plans.  This  information  will  be  used  by 
participants  to  determine  whether  to 
participate  in  the  plan,  and  by  the  IRS 
to  confirm  that  the  plan  complies  with 
applicable  qualification  requirements  to 
avoid  adverse  tax  consequences.  The 
information  required  by  §  1.401(k)- 
4(d)(3)  is  required  by  the  IRS  to  comply 
with  the  requirements  of  section 
401(k)(ll)(B)(iii)(II)  regarding  notices 


that  must  be  provided  to  eligible 
participants  to  apprize  them  of  their 
rights  and  obligations  under  certain 
plans.  This  information  will  be  used  by 
participants  to  determine  whether  to 
participate  in  the  plan,  and  by  the  IRS 
to  confirm  that  the  plan  complies  with 
applicable  qualification  requirements  to 
avoid  adverse  tax  consequences.  The 
information  required  by  §  1.401(k)- 
2(b)(3)  will  be  used  by  employees  to  file 
their  income  tax  returns  and  by  the  IRS 
to  assess  the  correct  amount  of  tax.  The 
information  provided  under  §  1.40(k)- 
l(d)(3)(iii)(C)  will  be  used  by  employers 
in  determining  whether  to  make 
hardship  distributions  to  participants. 
The  collections  of  information  are 
mandatory.  The  respondents  are 
businesses  or  other  for-profit 
institutions,  and  nonprofit  institutions. 

Estimated  total  annual  reporting 
burden:  26,500  hours. 

The  estimated  annual  burden  per 
respondent  is  1  hour,  10  minutes. 

Estimated  number  of  respondents: 
22,500. 

The  estimated  annual  frequency  of 
responses:  On  occasion. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
urdess  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  document  contains  proposed 
new  comprehensive  regulations  setting 
forth  the  requirements  (including  the 
nondiscrimination  requirements)  for 
cash  or  deferred  arrangements  under 
section  401  (k)  and  for  matching 
contributions  and  employee 
contributions  under  section  401  (m)  of 
the  Internal  Revenue  Code  (Code). 

Comprehensive  final  regulations 
under  sections  401(k)  and  401(m)  of  the 
Code  were  last  published  in  the  Federal 
Register  in  TD  8357  (published  August 
9,  1991)  and  TD  8376  (published 
December  2,  1991)  and  amended  by  TD 
8581  published  on  December  22,  1994. 
Since  1994,  many  significant  changes 
have  been  made  to  sections  401  (k)  and 
401  (m)  by  the  Small  Business  Job 
Protection  Act  of  1996,  Public  Law  104- 
188  (110  Stat.  1755)  (SBJPA),  the 
Taxpayer  Relief  Act  of  1997,  Public  Law 
105-34  (111  Stat.  788)  (TRA  '97),  and 
the  Economic  Growth  and  Tax  Relief 
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Reconciliation  Act  of  2001,  Public  Law 
107-16  (115  Stat.  38)  (EGTRRA). 

The  most  substantial  changes  to  the 
section  401  (k)  and  section  401  (m) 
provisions  were  made  to  the   ^ 
methodology  for  testing  the  amount  of 
elective  contributions,  matching 
contributions,  and  employee 
contributions  for  nondiscrimination. 
Section  401(a)(4)  prohibits 
discrimination  in  contribution  or 
beneHts  in  favor  of  highly  compensated 
employees  (within  the  meaning  of 
section  414(q))  (HCEs).  Section  401(k) 
provides  a  special  nondiscrimination 
test  for  elective  contributions  under  a 
cash  or  deferred  arrangement  that  is  part 
of  a  profit-sharing  plan,  stock  bonus 
plan,  pre-ERISA  money  purchase  plan, 
or  rural  cooperative  plan,  called  the 
actual  deferral  percentage  (ADP)  test. 
Sectibn  401  (m)  provides  a  parallel  test 
for  matching  contributions  and 
employee  contributions  under  a  defined 
contribution  plan,  called  the  actual 
contribution  percentage  (ACP)  test. 
These  special  nondiscrimination 
standards  are  provided  in  recognition  of 
the  fact  that  the  amount  of  elective 
contributions  and  employee 
contributions  (and  corresponding 
matching  contributions)  is  determined 
by  the  employee's  utilization  of  the 
contribution  opportunity  offered  under 
the  plan.  This  is  in  contrast  to  the 
situation  in  other  defined  contribution 
plans  where  the  amount  of 
contributions  is  determined  by  the 
amount  the  employer  decides  to 
contribute. 

Sections  401(k)  and  401  (m)  provide 
alternative  methods  for  satisfying  the 
applicable  nondiscrimination  rules:  a 
mathematical  comparison  and  a  number 
of  design-based  methods.  The  inherent 
variation  in  the  amount  of  contributions 
among  employees  noted  above,  and  the 
fact  that  the  economic  situation  of  HCEs 
may  make  them  more  likely  to  make 
elective  or  employee  contributions, 
means  that  the  usual  nondiscrimination 
test  under  section  401(a)(4) — under 
which  for  each  HCE  with  a  contribution 
level  there  must  be  a  specified  number 
of  nonhighly  compensated  employees 
(NHCEs)  with  equal  or  greater 
contributions — is  not  appropriate. 
Instead,  average  rates  of  contribution  are 
used  in  the  ADP  and  ACP  tests  (with  a 
built-in  differential  permitted  for  HCEs) 
and  minimum  standards  for  nonelective 
or  matching  contributions  are  provided 
in  the  design-based  alternatives. 

Prior  to  the  enactment  of  SBJPA, 
sections  401  (k)  and  401  (m)  provided 
only  for  mathematical  comparison. 
Specifically,  the  ADP  and  ACP  tests 
compare  the  average  of  the  rates  of 
contributions  of  the  HCEs  to  the  average 


of  the  rates  of  contributions  of  the 
NHCEs.  For  this  purpose,  the  rate  of 
contributions  for  an  employee  is  the 
amount  of  contributions  for  an 
employee  divided  by  the  employee's 
compensation  for  the  plan  year.  These 
tests  are  satisfied  if  the  average  rate  of 
HCE  contributions  does  not  exceed  1.25 
times  the  average  rate  of  contributions 
of  the  NHCEs.  Alternatively,  these  tests 
are  satisfied  if  the  average  rate  of  HCE 
contributions  does  not  exceed  the 
average  rate  of  contributions  of  the 
NHCEs  by  more  than  2  percentage 
points  and  is  no  more  than  2  times  the 
average  rate  of  contributions  of  the 
NHCEs.  To  the  extent  that  these  tests  are 
not  satisfied,  the  statute  provides  for 
correction  through  distribution  to  HCEs 
(or  forfeitiue  of  nonvested  matching 
contributions)  or,  to  the  extent  provided 
in  regulations,  recharacterization  of 
elective  contributions  as  after-tax 
contributions.  In  addition,  to  the  extent 
provided  in  regulations,  nonelective 
contributions  can  be  made  to  NHCEs 
and  elective  contributions  and  certain 
matching  contributions  can  be  moved 
between  the  ADP  and  ACP  tests,  in 
order  to  reduce  the  discrepancy  between 
the  average  rates  of  contribution  for  the 
HCEs  and  the  NHCEs. 

SBJPA  added  design-based  alternative 
methods  of  satisfying  the  ADP  and  ACP 
tests.  Under  these  methods,  if  a  plan 
meets  certain  contribution  and  notice 
requirements,  the  plan  is  deemed  to 
satisfy  the  nondiscrimination  rules 
without  regard  to  actual  utiUzation  of 
the  contribution  opportunity  offered 
under  the  plan.  These  regulations  reflect 
this  change  and  the  other  changes  that 
were  made  to  sections  401  (k)  and 
401  (m)  under  SBJPA,  TRA  '97  and 
EGTRRA  since  the  issuance  of  final 
regulations  under  those  sections. 

SBJPA  made  the  following  significant 
changes  affecting  section  401(k)  and 
section  401  (m)  plans: 

•  The  ADP  test  and  ACP  test  were 
amended  to  allow  the  use  of  prior  year 
data  for  NHCEs. 

•  The  method  of  distributing  to 
correct  failures  of  the  ADP  test  or  ACP 
test  was  changed  to  require  distribution 
to  the  HCEs  with  the  highest 
contributions. 

•  Tax-exempt  organizations  and 
Indian  tribal  governments  are  permitted 
to  maintain  section  401  (k)  plans. 

•  A  safe  harbor  alternative  to  the  ADP 
test  and  ACP  test  was  introduced  in 
order  to  provide  a  design-based  method 
to  satisfy  the  nondiscrimination  tests. 

•  The  SIMPLE  401(k)  plan  (an 
alternative  design-based  method  to 
satisfy  the  nondiscrimination  tests  for 
small  employers  that  corresponds  to  the 
provisions  of  section  408(p]  for  SIMPLE 


IRA  plans  by  providing  for  smaller 
contributions)  was  added. 

•  A  special  testing  option  was  " 
provided  for  plans  that  permit 
participation  before  employees  meet  the 
minimum  age  and  service  requirements, 
in  order  to  encourage  employers  to 
permit  employees  to  start  participating 
sooner. 

TRA  '97  made  the  following 
significant  changes  affecting  section 
401  (k)  and  section  401  (m)  plans: 

•  State  and  local  governmental  plans 
are  treated  as  automaticallv  satisfying 
the  ADP  and  ACP  tests. 

•  Matching  contributions  for  self- 
employed  individuals  are  no  longer 
treated  as  elective  contributions. 

EGTRRA  made  the  following 
significant  changes  affecting  section 
401  (k)  and  section  401  (m)  plans: 

•  Catch-up  contributions  were  added 
to  provide  for  additional  elective 
contributions  for  participants  age  50  or 
older. 

•  The  Secretary  was  directed  to 
change  the  section  401  (k)  regulations  to 
shorten  the  period  of  time  that  an 
employee  is  stopped  from  making 
elective  contributions  under  the  safe 
harbor  rules  for  hardship  distributions. 

•  Beginning  in  2006,  section  401(k} 
plans  will  be  permitted  to  allow 
employees  to  designate  their  elective 
contributions  as  "Roth  contributions" 
that  will  be  subject  to  taxation  under  the 
rules  applicable  to  Roth  IRAs  under 
section  408A. 

•  Section  401  (k)  plans  using  the 
design-based  safe  harbor  and  providing 
no  additional  contributions  in  a  year  are 
exempted  from  the  top-heavy  rules  of . 
section  416. 

•  Distributions  from  section  401  (k) 
plans  are  permitted  upon  "severance 
from  employment"  rather  than 
"separation  from  service." 

•  The  multiple  use  test  specified  in 
section  401(m)(9)  is  repealed. 

•  Faster  vesting  is  required  for 
matching  contributions. 

•  Matching  contributions  are  taken 
into  account  in  satisfying  the  top-heavy 
requirements  of  section  416. 

In  addition,  since  publication  of  the 
final  regulations,  a  number  of  items  of 
guidance  affecting  section  401  (k)  and 
section  401  (m)  plans  addressing  these 
statutory  changes  and  other  items  have 
been  issued  by  the  IRS.  including: 

•  Notice  97-2  (1997-1  C.B.  348) 
provided  initial  guidance  on  prior  year 
ADP  and  ACP  testing  and  guidance  on 
correction  of  excess  contributions  and 
excess  aggregate  contributions, 
including  distribution  to  the  HCEs  with 
the  highest  confributions. 

•  Rev.  Proc.  97-9  (1997-1  C.B.  624} 
provided  model  amendments  for 
SIMPLE  401  (k)  plans. 
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•  Notice  99-1  (1998-1  C.B.  327) 
provided  additional  guidance  on  prior 
year  testing^  issues. 

•  Notice  98-52  (1998-2  C.B.  632)  and 
Notice  2000-3  (2000-1  C.B.  413) 
provided  guidance  on  safe  harbor 
section  401(k)  plans. 

•  Rev.  Rul.  2000-8  (2000-1  C.B.  617) 
addressed  the  use  of  automatic 
enrollment  features  in  section  401  (k) 
plans. 

•  Notice  2001-56  (2001-2  C.B.  277) 
and  Notice  2002-4  (2002-2  I.R.B.  298) 
provided  initial  guidance  related  to  the 

.  changes  made  by  EGTRRA. 
These  items  of  guidance  are 
incorporated  into  these  proposed 
regulations  with  some  modiHcations 
and  the  proposed  regulations  have  been 
reorganized  as  indicated  in  the  tables  of 
contents  at  proposed  §§  1.401(k)-0  and 
1.401(m)-0.  Treasury  and  the  IRS 
believe  that  a  single  restatement  of  the 
section  401  (k)  and  section  401  (m)  rules 
serves  the  interests  of  plan  sponsors, 
third-party  administrators,  plan 
participants,  and  plan  beneficiaries. 
The  process  of  reviewing  and 

*  integrating  all  existing  administrative 
guidance  under  sections  401  (k)  and 
401  (m)  has  led  Treasury  and  the  IRS  to 
reconsider  certain  rules  and  to  propose 
certain  changes  in  those  rules.  To  the 
extent  practicable,  this  preamble 
identifies  the  substantive  changes  and 
explains  the  underlying  analysis.  In 
many  cases,  the  changes  will  clarify  or 
simplify  existing  guidance  and  will 
reduce  plan  administrative  burdens. 

Treasury  and  the  IRS  appreciate  the 
fact  that  plan  sponsors  and  third-party 
administrators  have  developed  systems 
and  practices  in  the  application  of 
existing  administrative  guidance  to  the 
design  and  operation  of  section  401  (k) 
and  section  401  (m)  plans.  In  many 
cases,  the  details  of  these  systems  and 
practices  have  been  determined  through 
a  plan  sponsor's  or  administrator's 
interpretation  of  speci-fic  terms  in 
existing  guidance  or,  where  no  guidance 
has  been  provided,  through  a  plan 
sponsor's  or  administrator's  best  legal 
and  practical  judgment.  As  a  result, 
these  systems  and  practices  may  differ 
from  administrator  t,o  administrator, 
from  sponsor  to  sponsor,  or  from  plan 
to  plan. 

Treasury  and  the  IRS  also  recognize 
that  certain  of  the  substantive  changes 
in  these  proposed  regulations  will 
jequire  changes  in  plan  design  or  plan 
operation.  However,  the  proposed 
regulations  are  not  otherwise  intended 
to  require  significant  changes  in  plan 
systems  and  practices  that  were 
developed  under  existing  guidance  and 
that  conform  to  the  requirements  of 


sections  401(k)  and  401(m).  Therefore, 
Treasury  and  the  IRS  specifically 
request  that  plan  sponsors  and  third- 
party  administrators  comment  on  points 
where  the  proposed  regulations  might 
have  the  unintended  effect  of  requiring 
a  change  to  plan  systems  or  practices  so 
that  Treasury  and  the  IRS  can  further 
evaluate  whether  such  a  change  is  in 
fact  appropriate  or  whether  Treasury 
and  the  IRS  should  instead  make  an 
adjustment  in  the  final  regulations. 

Explanation  of  Provisions 

1.  Rules  Applicable  to  All  Cash  or 
Deferred  Armngements 

Section  401(k)(l)  provides  that  a 
profit-sharing,  stock  bonus,  pre-ERISA 
money  purchase  or  rural  cooperative 
plan  will  not  fafl  to  qualify  under 
section  401(a)  merely  because  it 
contains  a  qualified  cash  or  deferred 
arrangement.  Section  1.401(k)-l  would 
set  forth  the  general  definition  of  a  cash 
or  deferred  arrangement  (CODA),  the 
additional  requirements  that  a  CODA 
must  satisfy  in  order  to  be  a  qualified 
CODA,  and  the  treatment  of 
contributions  made  under  a  qualified  or 
nonqualified  CODA. 

As  under  the  existing  final 
regulations,  a  CODA  is  defined  as  an 
arrangement  under  which  employees 
can  make  a  cash  or  deferred  election 
with  respect  to  contributions  to,  or 
accruals  or  benefits  under,  a  plan 
intended  to  satisfy  the  requirements  of 
section  401(a).  A  cash  or  deferred 
election  is  any  direct  or  indirect  election 
by  an  employee  (or  modification  of  an 
earlier  election)  to  have  the  employer 
either:  (1)  Provide  an  amount  to  the 
employee  in  the  form  of  cash  or  some 
other  taxable  benefit  that  is  not 
currently  available;  or  (2)  contribute  an 
amount  to  a  trust,  or  provide  an  accrual 
or  other  benefit,  under  a  plan  deferring 
the  receipt  of  compensation.  A  cash  or 
deferred  election  can  include  a  salary 
reduction  agreement,  but  the  specific 
reference  to  a  salary  reduction 
agreement  has  been  eliminated  as 
unnecessary.  In  addition,  the  proposed 
regulations  would  incorporate  prior 
guidance  on  automatic  enrollment,  and 
thus  would  reflect  the  fact  that  a  CODA 
can  specify  that  the  default  that  applies 
in  the  absence  of  an  affirmative  election 
by  an  employee  can  be  a  contribution  to 
a  trust,  as  described  in  Rev.  Rul.  2000- 
8.' 


The  proposed  regulations  would 
continue  to  provide  that  the  definition 
of  a  CODA  excludes  contributions  that 
are  treated  as  after-tax  employee 
contributions  at  the  time  of  the 
contribution  and  contributions  made 
pursuant  to  certain  one-time  irrevocable 
elections,  but  would  also  specify  that  a 
CODA  does  not  include  an  airangement 
imder  which  dividends  paid  to  an  ESOP 
are  either  distributed  to  a  participant  or 
reinvested  in  employer  securities  in  the 
ESOP  pursuant  to  an  election  by  the 
participant  or  beneficiary  under  section 
404(k)(2){A)(iii)  as  added  by  EGTRRA. 

The  proposed  regulations  would  also 
specify  that  a  contribution  is  made 
pursuant  to  a  cash  or  deferred  election 
only  if  the  contribution  is  made  after  the 
election  is  made.  Thus,  a  contribution 
made  in  anticipation  of  an  employee's 
election  is  not  treated  as  an  elective 
contribution.  Similarly,  the  regulations 
would  provide  that  a  contribution  is 
made  pursuant  to  a  cash  or  deferred 
election  only  if  the  contribution  is  made 
after  the  employee's  performance  of 
services  which  relate  to  the 
compensation  that,  but  for  the  election, 
would  be  paid  to  the  employee.  (If  the 
payment  of  compensation  would  have 
preceded  the  performance  of  services,  a 
contribution  made  no  earlier  than  the 
date  the  compensation  would  have  been 
paid,  but  for  the  election,  is  also  treated 
as  made  pursuant  to  a  cash  or  deferred 
election).  Accordingly,  amounts 
contributed  in  anticipation  of  future 
performance  of  ser\'ices  generally  would 
not  be  treated  as  elective  contributions 
under  section  401  (k).  These  restrictions 
on  the  timing  of  contributions  are 
consistent  with  the  fundamental 
premise  of  elective  contributions,  that 
these  are  contributions  that  are  paid  to 
the  plan  as  a  result  of  an  employee 
election  not  to  receive  those  amounts  in 
cash.  Moreover,  ensuring  that 
contributions  are  made  after  the 
employee's  election  furthers  plan 
administrability. 

The  deductibility  of  these  prefunded 
elective  contributions  (as  well  as 
prefunded  matching  contributions)  for 
the  taxable  year  in  which  the 
contribution  was  made  was  addressed 
in  Notice  2002-48  (2002-29  I.R.B. 139). 
In  that  notice,  the  IRS  indicated  that  it 
was  reviewing  issues  other  than  the 
deductibility  of  prefunded  contributions 
but,  pending  additional  guidance, 


'  The  Department  of  Labor  has  advised  Treasury 
and  the  IRS  that,  under  Title  I  of  the  Employee 
ReliremenI  Income  Security  Act  of  1974  (ERISA), 
fiduciaries  of  a  plan  must  ensure  that  the  plan  is 
administered  prudently  and  solelyin  the  interest  of 
plan  participants  and  beneficiaries.  While  ERISA 
section  404(c)  may  ser\'e  to  relieve  certain 
nduciaries  from  liability  when  participants  or 


beneficiaries  exercise  control  over  the  assets  in  their 
individual  accounts,  the  Department  of  Labor  has 
taken  the  position  that  a  participant  or  beneficiary 
will  not  be  considered  to  have  exercised  control 
when  the  participant  or  beneficiary  is  merely 
apprised  of  investments  that  will  be  made  on  his 
or  her  behalf  in  the  absence  of  instructions  to  the 
contrary.  See  29  CFR  2550.404c-l  and  57  FR  46924. 
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would  not  challenge  the  deductibility  of 
the  contributions  provided  actual 
payment  is  made  during  the  taxable  year 
for  which  the  deduction  is  claimed  and 
the  amount  deducted  does  not  exceed 
the  applicable  limit  under  section 
404(a){3)(A)(i).  After  considering  this 
issue,  the  IRS  and  Treasury  have 
concluded  that  the  prefunding  of 
elective  contributions  and  matching 
contributions  is  inconsistent  with 
sections  401(k)  and  401  (m).  Thus,  under 
these  proposed  regulations,  an  employer 
would  not  be  able  to  prefund  elective 
contributions  to  accelerate  the 
deduction  for  elective  contributions. 
Once  these  regulations  are  finalized, 
employer  contributions  made  under  the 
facts  in  Notice  2002-48  would  no  longer 
be  permitted  to  be  taken  into  account 
under  the  ADP  test  or  the  ACP  test  and 
would  not  satisfy  any  plan  requirement 
to  provide  elective  contributions  or 
matching  contributions. 

2.  Qualified  CODAs 

A.  General  Rules  Relating  to  Qualified 
CODAs 

Elective  contributions  under  a 
qualified  CODA  are  treated  as  employer 
contributions  and  generally  are  not 
included  in  the  employee's  gross 
income  at  the  time  the  cash  would  have 
been  received  (but  for  the  cash  or   ' 
deferred  election),  or  at  the  time 
contributed  to  the  plan.  Elective 
contributions  under  a  qualified  CODA 
are  included  in  the  employee's  gross 
income  however,  if  the  contributions  are 
in  excess  of  the  section  402(g)  limit  for 
a  year,  aie  designated  Roth 
contributions  (under  section  402A, 
effective  for  tax  years  begiiming  after 
December  31,  2005]  or  are 
recharacterized  as  after-tax 
contributions  as  part  of  a  correction  of 
an  ADP  test  failure. 

A  CODA  is  not  qualified  unless  it  is 
part  of  a  profit  sharing  plan,  stock  bonus 
plan,  pre-ERISA  money  purchase  plan, 
or  rural  cooperative  plan  and  provides 
for  an  election  between  contributions  to 
the  plan  or  payments  directly  in  cash. 
In  addition,  a  CODA  is  not  qualified 
unless  it  meets  the  following 
requirements:  (1)  The  elective 
contributions  under  the  CODA  satisfy 
either  the  ADP  test  set  forth  in  section 
40l(k)(3)  or  one  of  the  design-based 
alternatives  in  section  401(k)(ll)  or  (12); 
(2)  elective  contributions  under  the 
CODA  are  nonforfeitable  at  all  times;  (3) 
elective  contributions  are  distributable 
only  on  the  occurrence  of  certain  events, 
including  attainment  of  age  59  V2, 
hardship,  death,  disability,  severance 
fi'om  emplojnnent,  or  termination  of  the 
plan;  (4)  the  group  of  employees  eligible 


to  participate  in  the  CODA  satisfies  the 
coverage  requirements  of  section 
410(b)(1);  (5)  no  other  benefit  (other 
than  matching  contributions  or  another 
specified  benefit)  is  conditioned, 
directly  or  indirectly,  upon  the 
employee's  making  or  not  making 
elective  contributions  under  the  CODA; 
and  (6)  no  more  than  1  year  of  service 
is  required  for  eligibility  to  elect  to 
make  a  cash  or  deferred  election. 

Subject  to  certain  exceptions,  State 
and  local  govenunental  plans  are  not 
allowed  to  include  a  qualified  CODA. 
Plans  sponsored  by  Indian  tribal 
governments  and  rural  cooperatives  are 
allowed  to  include  a  qualified  CODA. 

B.  Nondiscrimination  Rules  Applicable 
to  CODAs 

As  under  the  existing  regulations,  the 
proposed  regulations  would  provide 
that  the  special  nondiscrimination 
standards  set  forth  in  section  401  (k)  are 
the  exclusive  means  by  which  a 
qualified  CODA  can  satisfy  the 
nondiscrimination  in  amount  of 
contribution  requirement  of  section 
401(a)(4).  These  special 
nondiscrimination  standards  now 
include:  the  ADP  test,  the  ADP  safe 
harbor  and  the  SIMPLE  401  (k)  plan. 
Pursuant  to  section  401(k)(3)(G).  a  State 
or  local  governmental  plan  is  deemed  to 
satisfy  the  ADP  test. 

In  addition,  as  under  existing 
regulations,  the  plan  must  satisfy  the 
requirements  of  §  1.401(a)(4)-4  with 
respect  to  the  nondiscriminatory 
availability  of  benefits,  rights  and 
featxu-es,  including  the  availability  of 
each  level  of  elective  contributions, 
matching  contributions,  and  after-tax 
employee  contributions.  The  provisions 
of  the  existing  regulations  related  to 
compliance  with  sections  410(b)  and 
401(a)(4)  would  be  revised  to  clarify  the 
relationship  of  the  rules  under  sections 
410(b)  and  401(a)(4)  to  the  requirements 
for  a  qualified  CODA  and  to  remove 
redundant  provisions.  Except  as 
provided  below,  however,  these  rules 
are  substantively  unchanged. 

These  proposed  regulations  are 
designed  to  provide  simple,  practical 
rules  that  accommodate  legitimate  plan 
changes.  At  the  same  time,  the  rules  are 
intended  to  be  applied  by  employers  in 
a  maiuier  that  does  not  make  use  of 
changes  in  plan  testing  procediures  or 
other  plan  provisions  to  inflate 
inappropriately  the  ADP  for  NHCEs 
(which  is  used  as  a  benchmark  for 
testing  the  ADP  for  HCEs)  or  to 
otherwise  manipulate  the 
nondiscrimination  testing  requirements 
of  section  401  (k).  Further,  these 
nondiscrimination  requirements  are  part 
of  the  overall  requirement  that  benefits 


or  contributions  not  discriminate  in 
favor  of  HCEs.  Therefore,  a  plan  will  not 
be  treated  as  satisfying  the  requirements 
of  section  401  (k)  if  there  are  repeated 
changes  to  plan  testing  procedures  or 
plan  provisions  that  have  the  effect  of 
distorting  the  ADP  so  as  to  increase 
significantly  the  permitted  ADP  for 
HCEs,  or  otherwise  manipulate  the 
nondiscrimination  rules  of  section 
401  (k),  if  a  principal  purpose  of  the 
changes  was  to  achifeve  such  a  result. 

C.  Aggregation  and  Disaggregation  of 
Plans 

The  proposed  regulations  would 
consolidate  the  rules  in  the  existing 
regulations  regarding  identification  of 
CODAs  and  plans  for  purposes  of 
demonstrating  compliance  with  the 
requirements  of  section  401  (k).  As 
under  the  existing  regulations,  all 
CODAs  included  in  a  plan  are  treated  as 
a  single  CODA  for  purposes  of  applying 
the  nondiscrimination  tests.  For  this 
purpose,  a  plan  is  generally  defined  by 
reference  to  §  1.410(b)-7(a)  and  (b)  after 
application  of  the  mandator}' 
disaggregation  rules  of  §  1.4io(b)-7(c) 
(other  than  the  mandatory 
disaggregation  of  section  401  (k)  and 
section  401  (m)  plans)  and  permissive 
aggregation  rules  of  §  1.410(b)-7(d),  as 
modified  under  these  regulations.  For 
example,  if  a  plan  covers  collectively 
bargained  employees  and 
noncoUectively  bargained  employees, 
the  elective  contributions  for  the 
separate  groups  of  employees  must  be 
subject  to  separate  nondiscrimination 
tests  under  section  401  (k).  The  proposed 
regulations  would  also  retain  the  special 
rules  in  the  existing  regulations  that 
permit  the  aggregation  of  certain 
employees  in  different  collective 
bargaining  units  and  the  prohibition  on 
restructuring  under  §  1.401(a)(4)-9(c). 

The  proposed  regulations  would 
change  the  treatment  of  a  CODA  under 
a  plan  which  includes  an  ESOP.  Section 
1.410(b)-7(c)(2)  provides  that  the 
portion  of  a  plan  that  is  an  ESOP  and 
the  portion  that  is  not  an  ESOP  are 
treated  as  separate  plans  for  purposes  of 
section  410(b)  (except  as  provided  in 
§54.4975-ll(e)).  Accordingly,  under 
the  existing  regulations,  such  a  plan 
must  apply  two  separate 
nondiscrimination  tests:  one  for  elective 
contributions  going  into  the  ESOP 
portion  (and  invested  in  employer 
stock)  and  one  for  elective  contiibutions 
going  in  the  non-ESOP  (}ortion  of  the 
plan.  The  additional  testing  results  in 
increased  expense  and  administrative 
difficulty  for  the  plan  and  creates  the 
possibility  that  the  ESOP  portion  or  the 
non-ESOP  portion  may  fail  the  ADP  test 
or  ACP  test  because  HCEs  may  be  more 


42480 


Federal  Register/Vol.  68,  No.  137/Thursday,  July  17,  2003 / Proposed  Rules 


or  less  likely  to  invest  in  employer 
securities  than  NHCEs. 

Since  the  issuance  of  the  existing 
regulations,  the  use  of  an  ESOP  as  the 
employer  stock  fund  in  a  section  401(k) 
plan  has  become  much  more 
widespread.  In  light  of  this 
development,  the  proposed  regulations 
would  eliminate  disaggregation  of  the 
ESOP  and  non-ESOP  portions  of  a  single 
section  414(1)  plan  for  purposes  of  ADP 
testing.  The  same  rule  would  apply  for 
ACP  testing  under  section  401(m).  In 
addition,  the  proposed  regulations 
would  provide  that,  for  purposes  of 
applying  the  ADP  test  or  the  ACP  test, 
an  employer  could  permissively 
aggregate  two  section  414(1)  plans,  one 
that  is  an  ESOP  and  one  that  is  not. 

However,  the  exception  to  mandatory 
disaggregation  of  ESOPs  from  non- 
ESOPs  set  forth  in  these  proposed 
regulations  would  not  apply  for 
purposes  of  satisfying  section  410(b). 
Accordingly,  the  group  of  eligible 
employees  under  the  ESOP  and  non- 
ESOP  portions  of  the  plan  must  still 
separately  satisfy  the  requirements  of 
sections  401(a)(4)  and  410(b). 

The  proposed  regulations  would  also 
provide  that  a  single  testing  method 
must  apply  to  all  CODAs  under  a  plan. 
This  has  the  effect  of  restricting  an 
employer's  ability  to  aggregate  section 
414(1)  plans  for  purposes  of  section 
410(b),  if  those  plans  apply  inconsistent 
testing  methods.  For  example,  a  plan 
that  applies  the  ADP  test  of  section 
401(k)(3)  may  not  be  aggregated  with  a 
plan  that  uses  the  ADP  safe  harbor  of 
section  401(k)(12)  for  purposes  of 
section  410(b). 

D.  Restrictions  on  Withdrawals 

As  discussed  above,  a  qualified  CODA 
must  provide  that  elective  contributions 
may  only  be  distributed  after  certain 
events,  including  hardship  and 
severance  from  employment.  EGTRRA 
amended  section  401(k)(2)(B)(i)(I)  by 
replacing  "separation  from  service" 
with  "severance  from  employment." 
This  change  eliminated  the  "same  desk 
rulfe"  as  a  standard  for  distributions 
under  section  401  (k)  plans. 

hi  addition,  EGTRRA  amended  Code 
section  401(k)(10)  by  deleting 
disposition  by  a  corporation  of 
substantially  all  of  the  assets  of  a  trade 
or  business  and  disposition  of  a 
corporation's  interest  in  a  subsidiary, 
leaving  termination  of  the  plan  as  the 
only  distributable  event  described  in 
section  401(k)(10).  Finally,  EGTRRA 
directs  the  Secretary  of  the  Treasury  to 
revise  the  regulations  relating  to 
distributions  under  section 
401(k)(2)(B)(i)(IV)  to  provide  that  the 
period  during  which  an  employee  is 


prohibited  from  making  elective  and 
employee  contributions  following  a 
hardship  distribution  is  6  months 
(instead  of  12  months  as  required  under 
§  1.401(k)-l(d)(2)(iv)(B)(4)  of  the 
existing  regulati6ns).- 

Notice  2001-56  and  Notice  2002-4 
provided  guidance  on  these  EGTRRA 
changes  to  the  distribution  rules  for 
elective  contributions.  That  guidance  is 
incorporated  in  these  proposed 
regulations.  In  connection  with  the 
change  to  severance  from  employment, 
comments  are  requested  on  whether  a 
change  in  status  from  employee  to 
leased  employee  described  in  section 
414(n)  should  be  treated  as  a  severance 
from  employment  that  would  permit  a 
distribution  to  be  made.  In  addition,  the 
proposed  regulations  do  not  include 
reference  to  "retirement"  (included  in 
the  existing  regulation)  as  an  event 
allowing  distribution  because  retirement 
is  not  listed  in  the  statute,  and  is 
subsumed  by  severance  from 
employment. 

In  addition  to  the  statutory  changes, 
the  rules  relating  to  hardship 
distributions  have  been  reorganized  in 
order  to  clarify  certain  ambiguities, 
including  the  relationship  between  the 
generally  applicable  rules,  employee 
representations,  and  the  safe  harbors 
provided  under  the  existing  regidations. 
The  existing  regulations  set  forth  two 
basic  requirements  (i.e.,  the  employee 
has  an  immediate  and  heavy  financial 
need  and  the  distribution  is  necessary'  to 
satisfy  that  need)  followed  by  safe 
harbor  provisions.  The  proposed 
regulations  would  retain  those  basic 
requirements,  but  would  clarify  that 
each  safe  harbor  is  separately  applicable 
to  each  basic  requirement.  In  addition, 
the  proposed  regulations  would  provide 
that  an  employee  representation  used 
for  purposes  of  determining  that  a 
distribution  is  necessary  to  satisfy  an 
immediate  and  heavy  financial  need 
must  provide  that  the  need  cannot 
reasonably  be  relieved  by  any  available 
distribution  or  nontaxable  plan  loan 
(even  if  the  distribution  or  loan  would 
not  be  sufficient  to  satisfy-  the  financial 
need),  but  need  not  provide  that  a  loan 
from  a  commercial  source  will  be  taken 
if  no  such  loan  in  an  amount  sufficient 
to  satisfy-  the  need  is  available  on 
reasonable  commercial  terms. 


-  Under  section  402(t;).  as  amended  by  the  IRS 
Restructuring  and  Reform  Act  of  1998.  Public  Law 
105-206  (112  Stat.  685).  and  EGTRRA,  a  hardship 
distribution  is  not  an  eligible  rollover  distribution. 
While  the  change  affects  distributions  from  a 
section  401(k)  plan,  there  is  not  specific  reference 
to  the  change  in  these  proposed  regulations  because 
these  regulations  are  under  .sections  401(k)  and 
401(m). 


The  proposed  regulations  would  also 
modify  the  existing  regulations  to  add 
other  types  of  defined  contribution 
plans  to  the  list  of  plans  that  an 
employer  may  maintain  after  the 
termination  of  the  plan  that  contains  the 
qualified  CODA  while  still  providing  for 
distribution  of  elective  contributions 
upon  plan  termination.  The  list  of  such 
plans  has  been  expanded  to  include  not 
only  an  ESOP  and  a  SEP,  but  also  a 
SIMPLE  IRA  plan,  a  plan  or  contract 
that  satisfies  section  403(b)  and  a 
section  457  plan. 

Finally,  under  the  existing 
regulations,  a  plan  that  receives  a  plan- 
to-plan  transfer  that  includes  elective ' 
contributions,  QNECs,  or  QMACs,  must 
provide  that  the  restrictions  on 
withdrawals  continue  after  the  transfer. 
These  proposed  regulations  would  also 
make  explicit  a  requirement  that  the 
transferor  plan  will  fail  to  comply  with 
the  restrictions  on  withdrawals  if  it 
transfers  elective  contributions,  QNECs, 
or  QMACs  to  a  plan  that  does  not 
provide  for  these  restrictions.  However, 
a  transferor  plan  will  not  fail  to  comply 
with  this  requirement  if  it  reasonably 
concludes  that  the  transferee  plan 
provides  for  restrictions  on 
withdrawals.  What  constitutes  a  basis 
for  a  reasonable  conclusion  would  be 
comparable  to  the  rules  related  to 
acceptance  of  rollover  distributions.  See 
§1.401(a)(31)-l,A-14. 

E.  Other  Rules  for  Qualified  CODAs 

The  proposed  regulations  would 
generally  retain  the  additional 
requirements  set  forth  in  the  existing 
regulations  that  a  CODA  must  satisfy  in 
order  to  be  qualified,  with  some 
modifications.  First,  in  order  to  be  a 
qualified  CODA  the  arrangement  must 
provide  an  employee  with  an  effective 
opportunity  to  elect  to  receive  the 
amount  in  cash  no  less  than  once  during 
the  plan  year.  Under  the  proposed 
regulations,  whether  an  employee  has 
an  effective  opportunity  is  determined 
based  on  all  the  relevant  facts  and 
circumstances,  including  notice  of  the 
availability  of  the  election,  the  period  of 
time  before  the  cash  is  currently 
available  during  which  an  election  may 
be  made,  and  any  other  conditions  on 
elections. 

The  proposed  regulations  would  also 
provide  that  a  plan  must  provide  for 
satisfaction  of  one  of  the  specific 
nondiscrimination  alternatives 
described  in  section  401  (k).  As  with  the 
existing  regulations,  the  plan  may 
accomplish  this  by  incorporating  by 
reference  the  ADP  test  of  section 
401(k){3)  and  the  regulations  under 
proposed  §  1.401(k)-2,  if  that  is  the 
nondiscrimination  alternative  being 
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used.  If,  with  respect  to  the 
nondiscrimination  aUernative  being 
used  there  are  optional  choices,  the  plan 
must  provide  which  of  the  optional 
choices  will  apply.  For  example,  a  plan 
that  uses  the  ADP  test  of  section 
401(k)(3)  must  specify  whether  it  is 
using  the  current  year  testing  method  or 
prior  year  testing  method.  Additionally, 
a  plan  that  uses  the  prior  year  testing 
method  must  specify  whether  the  ADP 
for  eligible  NHCEs  for  the  first  plan  year 
is  3%  or  the  ADP  for  the  eligible  NHCEs 
for  the  first  plan  year.  Similarly,  a  plan 
that  uses  the  safe  harbor  method  must 
specify  whether  the  safe  harbor 
contribution  will  be  the  nonelective  safe 
harbor  contribution  or  the  matching  safe 
harbor  contribution  and  is  not  permitted 
to  provide  that  ADP  testing  will  be  used 
if  the  requirements  for  the  safe  harbor 
are  not  satisfied.  The  safe  harbors  are 
intended  to  provide  employees  with  a 
minimum  threshold  in  benefits  in 
exchange  for  easier  compliance  for  the 
plan  sponsor.  It  would  be  inconsistent 
with  this  approach  to  providing  benefits 
to  allow  an  employer  to  deliver  smaller 
benefits  to  NHCEs  and  revert  to  testing. 

The  proposed  regulations  would 
retain  the  existing  rules  relating  to  the 
section  401(k)(4){A)  prohibition  on 
having  benefits  (other  than  a  match) 
contingent  on  making  or  not  making  an 
elective  contribution.  However,  the 
proposed  regulations  would  specify 
that,  in  the  case  of  a  benefit  that  requires 
an  amount  to  be  withheld  from  an 
employee's  pay,  an  employer  is  not 
violating  the  section  401(k)(4)(A) 
contingent  benefit  rule  merely  because 
the  CODA  restricts  elective 
contributions  to  amounts  available  after 
such  withholding  from  the  employee's 
pay  (after  deduction  of  all  applicable 
income  and  employment  taxes).  In 
addition,  these  proposed  regulations 
also  reflect  the  amendment  to  section 
416(c)(2)(A)  under  which  matching 
contributions  can  be  taken  into  account 
for  purposes  of  satisfying  the  top-heavy 
minimum  contribution  requirement 
without  violating  the  prohibition  on 
mciking  benefits  contingent  on  making 
or  not  making  elective  contributions. 

To  reflect  the  amendment  of  section 
40l(k)(4)(B)  by  SBJPA  to  allow  tax 
exempt  organizations  to  maintain 
section  401  (k)  plans,  the  proposed 
regulations  would  also  eliminate  the 
provision  prohibiting  a  tax-exempt 
employer  from  adopting  a  section  401(k) 
plan. 

As  under  the  existing  final 
regidations,  these  proposed  regulations 
would  provide  that  a  partnership  is 
permitted  to  maintain  a  CODA,  and 
individual  partners  are  permitted  to 
make  cash  or  deferred  elections  with 


respect  to  compensation  attributable  to 
services  rendered  to  the  entity,  imder 
the  same  rules  that  apply  to  common- 
law  employees.  This  rule  has  been 
extended  to  sole  proprietors.  The 
provisions  of  these  regulations  also 
reflect  the  enactment  of  section 
402(g)(8)  (initially  section  402(g)(9)  as 
enacted  by  TRA  '97)  providing  that 
matching  contributions  with  respect  to 
partners  and  sole  proprietors  are  no 
longer  treated  as  elective  contributions. 

3.  Nonqualified  CODAs 

The  proposed  regulations  would 
generally  retain  the  rules  in  the  existing 
regulations  applicable.to  a  nonquedified 
CODA  (i.e.,  a  CODA  that  fails  one  or 
more  of  the  applicable  requirements  to 
be  a  qualified  CODA).  Because  elective 
contributions  under  such  an 
arrangement  are  not  entitled  to  the 
constructive  receipt  relief  set  forth  in 
section  402(e)(3),  the  contributions  are 
currently  taxable  to  the  employee.  In 
addition,  the  plan  to  which  such 
contributibns  are  made  must  satisfy  any 
nondiscrimination  requirements  that 
would  otherwise  apply  under  section 
401(a)(4). 

4.  The  Actual  Deferral  Percentage  (ADP) 
Test 

A.  General  Rules  Relating  to  the  ADP 
Test 

Section  1.401(k)-2  sets  forth  the  rules 
for  a  CODA  that  is  applying  the  ADP 
test  contained  in  section  401(k)(3). 
Under  the  ADP  test,  the  percentage  of 
compensation  deferred  for  the  eligible 
HCEs  is  compared  annually  to  the 
percentage  of  compensation  deferred  for 
eligible  NHCEs,  and  if  certain  limits  are 
exceeded  by  the  HCEs,  corrective  action 
must  be  taken  by  the  plan.  Correction 
can  be  made  through  the  distribution  of 
excess  contributions,  the 
recharacterization  of  excess 
contributions,  or  the  contribution  of 
additional  employer  contributions. 

Section  401(k)(3)(A),  as  amended  by 
SBJPA,  generally  provides  for  the  use  of 
prior  year  data  in  determining  the  ADP 
of  NHCEs,  while  current  year  data  is 
used  for  HCEs.  This  testing  option  is 
referred  to  as  the  prior  year  testing 
method.  Alternatively,  a  plan  may 
provide  for  the  use  of  current  year  data 
for  determining  the  ADPs  for  both 
NHCEs  and  HCEs,  which  is  known  as 
the  current  year  testing  method.  The 
proposed  r^idations  would  use  the 
term  applicable  year  to  describe  the  year 
for  which  the  ADP  is  determined  for  the 
NHCEs. 

Section  401(k)(3)(F),  as  added  by 
SBJPA,  provides  that  a  plan  benefitting 
otherwise  excludable  employees  and 


that,  piu-suant  to  section  410(b)(4)(B),  is 
being  treated  as  two  separate  plans  for 
purposes  of  section  410(b),  is  permitted 
to  disregard  NHCEs  who  have  not  met 
the  minimum  age  and  service 
requirements  of  section  410(a)(1)(A). 
Thus,  the  proposed  regulations  would 
permit  such  a  plan  to  perform  the  ADP 
test  by  comparing  the  ADP  for  all 
eligible  HCEs  for  the  plan  year  and  the 
ADP  of  eligible  NHCEs  for  the 
applicable  year,  disregarding  all  NHCEs 
who  have  not  met  the  minimiun  age  and 
service  requirements  of  section 
410(a)(1)(A).  The  proposed  regulations 
treat  this  rule  as  permissive. 
Accordingly,  the  new  statutory 
provision  does  not  eliminate  the 
existing  testing  option  under  which  a 
plan  benefitting  otherwise  excludable 
employees  is  disaggregated  into  separate 
plans  where  the  ADP  test  is  performed 
separately  for  all  eligible  employees 
who  have  completed  the  minimum  age 
and  service  requirements  .of  section 
410(a)(1)(A)  and  for  all  eligible 
employees  who  have  not  completed  the 
minimum  age  and  service  requirements 
of  section  410(a)(1)(A). 

B.  Elective  Contributions  Used  in  the 
ADP  Test 

The  proposed  regulations  would 
generally  follow  the  existing  regulations 
in  defining  which  elective  contributions 
are  reflected  in  the  ADP  test  and  which 
ones  are  not.  The  proposed  regulations 
would  reflect  the  rule  contained  in  the 
regulations  under  section  414(v),  under 
which  catch-up  contributions  that  are  in 
excess  of  a  statutory  limit  or  an 
employer-provided  limit  are  not  taken 
into  account  under  the  ADP  test.  See 
§  1.414(v).  In  addition,  the  proposed 
regulations  would  incorporate  the  rule 
in  §  1.402(g)-l  that  provides  excess 
deferrals  that  are  distributed  are  still 
taken  into  account  under  the  ADP  test 
(with  the  exception  of  deferrals  made  by 
NHCEs  that  were  in  violation  of  section 
401(a)(30)).  The  proposed  regulations 
retain  the  rule  that  elective 
contributions  must  be  paid  to  the  trust 
within  12  months  after  the  end  of  the 
plan  year.  However,  for  plans  subject  to 
Title  1  of  ERISA,  contributions  must  be 
paid  to  the  trust  much  sooner  in  order 
to  satisfy  the  Department  of  Labor's 
regulations  relating  to  when  elective 
contributions  become  plan  assets. 

Section  401(k)(3)  provides  that  the 
actual  deferral  ratio  (ADR)  of  an  HCE 
who  is  eligible  to  participate  in  2  or 
more  CODAs  of  the  same  employer  is 
calculated  by  treating  all  CODAs  in 
which  the  employee  is  eligible  to 
participate  as  one  CODA.  The  existing 
regulations  implement  this  rule  by 
aggregating  the  elective  contributions  of 
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such  an  HCE  for  all  plan  years  that  end 
with  or  within  a  single  calendar  year. 
This  can  yield  an  inappropriate  result  if 
the  plan  years  are  different,  because 
more  than  12  months  of  elective 
contributions  could  be  included  in  an 
employee's  ADR.  These  proposed 
regulations  would  modify  this  riile  to 
provide  that  the  ADR  for  each  HCE 
participating  in  more  than  one  CODA  is 
determined  by  aggregating  the  HCE's 
elective  contributions  that  are  within 
the  plan  year  of  the  CODA  being  tested. 
In  addition,  the  dehnition  of  period  of 
participation  for  purposes  of 
determining  compensation  would  be 
modified  to  take  into  account  periods  of 
participation  under  another  plan  where 
the  elective  contributions  must  be 
aggregated  for  an  HCE.  As  a  result,  even 
in  the  case  of  plans  with  different  plan 
years,  each  of  the  employer's  CODAs 
will  use  12  months  of  elective 
contributions  and  12  months  of 
compensation  in  determining  the  ADR 
for  an  HCE  who  participates  in  multiple 
arrangements. 

The  proposed  regulations  would 
retain  tnfe  rule  in  the  existing 
regulations  that  provides  that  the  HCE 
aggregation  of  elective  contributions 
under  CODAs  does  not  apply  where  the 
CODAs  are  within  plans  that  cannot  be 
aggregated  under  §1.41 0(b)-7(d),  but 
only  after  applying  the  modifications  to 
the  section  410(b)  aggregation  and 
disaggregation  rules  for  section  401  (k) 
plans  provided  in  the  proposed 
regulations.  The  non-application  of  the 
•  HCE  aggregation  rule  would  have  less 
significance  in  light  of  the  change 
described  above  relating  to  the 
elimination  of  the  required 
disaggregation  of  ESOP  and  non-ESOP 
plans.  In  addition,  the  proposed 
regulations  would  clarify  that,  in 
determining  whether  two  plans  could  be 
aggregated  for  this  purpose,  the 
.prohibition  on  aggregating  plans  with 
CODAs  that  apply  inconsistent  testing 
methods  set  forth  under  these  proposed 
regulations  and  the  section  410(b) 
prohibition  on  aggregating  plans  that 
have  different  plan  years  would  not 
apply. 

C.  Additional  Employer  Contributions 
Used  in  the  ADP  Test 

Theproposed  regulations  would 
generally  retain  the  rules  in  the  existing 
regulations  permitting  a  plan  to  take 
qualified  nonelective  contributions  or 
qualified  matching  contributions  (i.e., 
nonelective  or  matching  contributions 
that  satisfy  the  vesting  and  distribution 
limitations  of  section  401(k)(2)(B)  and 
(C))  into  account  xmder  the  ADP  test, 
except  as  described  below.  Thus,  an 
employer  whose  CODA  has  failed  the 


ADP  test  can  correct  this  failure  by 
making  additional  qualified  nonelective 
contributions  (QNECs)  or  qualified 
matching  contributions  (QMACs)  for  its 
NHCEs.  The  proposed  regulations 
would  no  longer  describe  such 
contributions  as  being  treated  as  elective 
contributions  under  the  arrangement, 
but  would  nonetheless  permit  such 
contributions  to  be  taken  into  account 
under  the  ADP  test. 

As  under  the  existing  regulations, 
these  proposed  regulations  would 
provide  that  QNECs  must  satisfy  four 
requirements  in  addition  to  the  vesting 
and  distribution  rules  described  above 
before  they  can  be  taken  into  account 
under  the  ADP  test:  (1)  The  amount  of 
nonelective  contributions,  including  the 
QNECs  that  are  used  under  the  ADP  test 
or  the  ACP  test,  must  satisfy  section 
401(a)(4);  (2)  the  nonelective 
contributions,  excluding  the  QNECs  that 
are  used  under  the  ADP  test  or  the  ACP 
test,  must  satisfy  section  401(a)(4);  (3) 
the  plan  to  which  the  QNEC  or  QMAC 
is  made  must  be  a  plan  that  can  be 
aggregated  with  the  plan  maintaining 
the  CODA;  and  (4)  the  QNECs  or 
QMACs  must  not  be  contingent  on  the 
performance  of  services  after  the 
allocation  date  and  must  be  contributed 
within  12  months  after  the  end  of  the 
plan  year  within  which  the  contribution 
is  to  be  allocatcd.3  Thus,  in  the  case  of 
a  plan  using  prior  year  ADP  testing,  any 
QNECs  that  are  to  be  allocated  to  the 
NHCEs  for  the  prior  plan  year  must  be 
contributed  before  the  last  day  of  the 
ciurent  plan  year  in  order  to  be  taken 
^into  account. 

Some  plans  provide  a  correction 
mechanism  for  a  failed  ADP  test  that 
targets  QNECs  to  certain  NHCEs  in  order 
to  reduce  the  total  contributions  to 
NHCEs  under  the  correction.  Under  the 
method  that  minimizes  the  total  QNECs 
allocated  to  NHCEs  under  the 
correction,  the  employer  makes  a  QNEC 
to  the  extent  permitted  by  the  section 
415  hmits  to  the  NHCE  with  the  lowest 
compensation  during  the  year  in  order 
to  raise  that  NHCE's  ADR.  If  the  plan 
still  fails  to  pass  the  ADP  test,  the 
employer  continues  expanding  the 
group  of  NHCEs  who  receive  QNECs  to 
the  next  lowest-paid  NHCE  until  the 
ADP  test  is  satisfied.  By  using  this 
bottom-up  leveling  technique,  the 
employer  can  pass  the  ADP  test  by 
contributing  small  amounts  of  money  to 
NHCEs  who  have  very  low 


^  With  respect  to  this  timing  requirement,  it 
should  be  noted  that  in  order  to  be  taken  into 
account  for  purposes  of  section  415(c)  for  a 
limitation  year,  the  contributions  will  need  to  be 
made  no  later  than  30  days  after  the  end  of  the 
section  404(a)(6)  period  applicable  to  the  taxable 
year  with  or  within  which  the  limitation  year  ends. 


compensation  for  the  plan  year  (for 
example,  an  employee  who  terminated 
employment  in  early  January  vdth  $300 
of  compensation).  This  is  because  of  the 
fact  that  the  ADP  test  is  based  on  an 
imweighted  average  of  ADRs  and  a 
small  dollar  (but  high  percentage  of 
compensation)  contribution  to  a 
terminated  or  other  partial-year 
employee  has  a  larger  impact  on  the 
ADP  test  than  a  more  significant 
contribution  to  a  full-year  employee. 

The  IRS  and  Treasiuy  have  oeen 
concerned  that,  by  using  these  fypes  of 
techniques,  employers  may  pass  the 
ADP  test  by  making  high  percentage 
QNECs  to  a  small  number  of  employees 
with  low  compensation  rather  than 
providing  contributions  to  a  broader 
group  of  NHCEs.  In  addition,  the 
legislative  history  to  EGTRRA  expresses 
Congressional  intent  that  the  Secretary 
of  the  Treasury  will  use  his  existing 
authority  to  address  situations  where 
qualified  nonelective  contributions  are 
targeted  to  certain  participants  with 
lower  compensation  in  order  to  increase 
the  ADP  of  the  NHCEs.  (See  EGTRRA 
Conference  Report,  H.R.  Conf.  Rep.  107- 
84.  240). 

Accordingly,  the  proposed  regulations 
would  add  a  new  requirement  that  a 
QNEC  must  satisfy  in  order  to  be  taken 
into  account  under  the  ADP  test.  This 
requirement,  designed  to  limit  the  use  of 
targeted  QNECs,  would  generally  treat  a 
plan  as  providing  impermissibly 
targeted  QNECs  if  less  than  half  of  all 
NHCEs  are  receiving  QNECs  and  would 
also  treat  a  QNEC  as  impermissibly 
targeted  if  the  contribution  is  more  than 
double  the  QNECs  other  nonhighly 
compensated  employees  are  receiving, 
when  expressed  as  a  percentage  of 
compensation.  However,  QNECs  that  do 
not  exceed  5%  of  compensation  are 
never  treated  as  targeted  and  would 
always  satisfy  the  new  requirement. 

This  restriction  on  targeting  QNECs 
would  be  implemented  in  the  proposed 
regulations  by  providing  that  a  QNEC 
that  exceeds  5%  of  compensation  could 
be  taken  into  account  for  the  ADP  test 
only  to  the  extent  the  contribution, 
when  expressed  as  a  percentage  of 
compensation,  does  not  exceed  two 
times  the  plan's  representative 
contribution  rate.  "The  plan's 
representative  contribution  rate  would 
be  defined  as  the  lowest  contribution 
rate  among  a  group  of  NHCEs  that  is  half 
of  all  the  eligible  NHCEs  under  the 
arrangement  (or  the  lowest  contribution 
rate  among  all  eligible  NHCEs  under  the 
arrangement  who  are  employed  on  the 
last  day  of  the  year,  if  greater).  For 
purposes  of  determining  an  NHCE's 
contribution  rate,  the  employee's 
qualified  nonelective  contributions  and 
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the  qualified  matching  contributions 
taken  into  account  under  the  ADP  test 
for  the  plan  year  are  added  together  and 
the  sum  is  divided  by  the  employee's 
compensation  for  the  same  period.  The 
proposed  regulations  under  section 
401  (m)  would  provide  parallel 
restrictions  on  QNECs  taken  into 
account  in  ACP  testing,  and  a  QNEC 
cannot  be  taken  into  account  under  both 
the  ADP  and  ACP  test  (including  for 
purposes  of  determining  the 
representative  contribution  rate).  As 
discussed  more  fully  below,  the 
proposed  regulations  would  also  have  a 
limitation  on  targeting  matching 
contributions,  which  would  limit  the 
extMit  to  which  QMACs  can  be  targeted 
as  a  means  of  avoiding  the  restrictions 
on  targeted  QNECs. 

The  proposed  regulations  would  also 
implement  a  prohibition  against  double 
counting  of  QNECs  that  was  set  forth  in 
Notice  98-1.  Generally,  QNECs  used  in 
an  ADP  or  ACP  test,  used  to  satisfy  the 
safe  harbor  under  section  401{k),  or 
under  a  SIMPLE  401  (k)  plan  can  not  be 
used  again  to  demonstrate  compliance 
with  another  test  under  section 
401(k){3)  or  401(m)(2).  For  example, 
double  counting  could  arise  when 
QNECs  on  behalf  of  NHCEs  are  used  to 
determine  the  ADP  under  cmrent  year 
testing  in  year  1  and  then,  if  the 
employer  elected  prior  year  testing,  are 
used  again  in  year  2  to  determine  the 
ADP  of  NHCEs.  However,  unlike  Notice 
98-1 ,  these  proposed  regulations  would 
not  contain  the  additional  limitations  on 
double  counting  elective  contributions 
or  matching  contributions  that  were 
moved  between  the  ADP  and  ACP  tests. 

D.  Correction 

Section  401{k){8)(C),  as  amended  by 
the  SBJPA,  provides  that,  for  purposes 
of  correcting  a  plan's  failure  to  meet  the 
nondiscrimination  requirements  of 
section  401(k)(3),  distribution  of  excess 
contributions  is  made  on  the  basis  of  the 
amount  of  the  contributions  by,  or  on 
behalf  of,  each  HCE.  The  proposed 
regulations  would  implement  this 
correction  procedure  in  the  same 
manner  as  set  forth  in  Notice  97-2. 
Thus,  the  total  amount  of  excess 
contributions  is  determined  using  the 
rules  under  the  existing  final  regulations 
(i.e.,  based  on  high  percentages).  Then 
that  total  amount  is  apportioned  among 
the  HCEs  by  assigning  the  excess  to  be 
distributed  first  to  those  HCEs  who  have 
the  greatest  dollar  amount  of 
contributions  taken  into  account  under 
the  ADP  test  (as  opposed  to  the  highest 
deferral  percentage).  If  these  amounts 
are  distributed  or  recharacterized  in 
accordance  with  these  regulations,  the 
plan  complies  with  the  ADP  test  for  the 


plan  year  with  no  obligation  to 
recalculate  the  ADP  test. 

The  proposed  regulations  would 
provide  a  special  rule  for  correcting 
through  distribution  of  excess 
contributions  in  the  case  of  an  HCE  who 
participates  in  multiple  plans  with 
CODAs.  In  that  case,  the  proposed 
regulations  would  provide  that,  for 
purposes  of  determining  which  HCE 
will  be  apportioned  a  share  of  the  total 
excess  contributions  to  be  distributed 
from  a  plan,  all  contributions  in  CODAs 
in  which  such  an  HCE  participates  are 
aggregated  and  the  HCE  with  the  highest 
dollar  amount  of  contributions  will 
apportioned  excess  contributions  first. 
However,  only  actual  contributions 
under  the  plan  undergoing  correction — 
rather  than  all  contributions  taken  into 
account  in  calculating  the  employee's 
ADR — may  be  distributed  from  a  plan. 
If  the  high  dollar  HCE's  actual 
contributions  under  the  plan  are 
insufficient  to  allow  full  correction, 
then  the  HCE  with  the  next  highest 
dollar  amount  of  contributions  is 
apportioned  the  remaining  excess 
contributions.  If  additional  correction  is 
needed,  this  process  is  repeated  until 
the  excess  contributions  are  completely 
apportioned.  This  correction 
mechanism  is  applied  independently  to 
each  CODA  in  which  the  HCE 
participates.  If  correction  is  needed  in 
more  than  one  CODA,  the  ADRs  of  HCEs 
who  have  received  corrective 
distributions  under  the  other 
arrangements,  are  not  recalculated  after 
correction  in  the  first  plan. 

The  proposed  regulations  would 
generally  follow  the  rules  in  the  existing 
regulations  on  the  determination  of  net 
income  attributable  to  excess 
contributions.  The  existing  regulations 
provide  for  a  reasonable  determination 
of  net  income  attributable  to  an  excess 
contribution,  but  do  not  specify  which 
contribution  within  the  plan  year  is  to 
be  treated  as  the  excess  contribution  to 
bedistributed.  This  provision  would  be 
retained  in  the  proposed  regulations 
along  with  the  existing  alternative 
method  of  determining  the  net  income, 
which  approximates  the  result  that 
would  apply  if  the  excess  contribution 
is  made  on  the  first  day  of  the  plan  year. 
However,  to  the  extent  the  employee  is 
or  will  be  credited  with  allocable  gain 
or  loss  on  those  excess  contributions  for 
the  period  after  the  end  of  the  plan  year 
(the  gap  period),  the  proposed 
regulations  would  now  require  that 
income  be  determined  for  that  period. 
As  under  the  existing  regulations,  the 
determination  of  the  income  for  the  gap 
period  could  be  based  on  the  income 
determined  using  the  alternative 
method  for  the  aggregate  of  the  plan 


year  and  the  gap  period  or  using  10% 
of  the  income  for  the  plan  year 
(determined  under  the  alternative 
method)  for  each  month  in  the  gap 
period. 

The  proposed  regulations  would 
permit  the  recharacterization  of  excess 
contributions  in  a  manner  that  generally 
follows  the  existing  regulations. 
However,  the  year  the  employee  must 
include  the  recharacterized  contribution 
in  cinrent  income  has  been  changed  to 
match  the  year  that  the  employee  would 
have  had  to  include  the  excess 
contribution  in  income,  had  it  been 
distributed.  Thus,  if  the  recharacterized 
amount  is  less  than  $100,  it  is  included 
in  gross  income  in  the  year  that  it  is 
recharacterized,  rather  than  the  year  of 
the  earliest  elective  contributions  for  the 
employee. 

The  proposed  regulations  would 
retain  the  rules  in  the  existing 
regulations  regarding  the  timing  and  tax 
treatment  of  distributions  of  excess 
contributions,  coordination  with  the 
distribution  of  excess  deferrals  and  the 
treatment  of  matches  attributable  to 
excess  contributions. 

E.  Special  Rules  Relating  to  Prior  Year 
Testing 

The  proposed  regulations  would 
generally  follow  the  rules  set  forth  in 
Notice  98-1  regarding  prior  year  testing, 
including  the  limitations  on  switching 
from  current  year  testing  to  prior  year 
testing.  However,  the  proposed 
regulations  would  provide  that  a  plan  is 
permitted  to  be  inconsistent  between 
the  choice  of  current  year  testing 
method  and  prior  year  testing  method, 
as  applied  for  ADP  purposes  and  ACP 
piurposes.  In  such  a  case,  any  movement 
of  elective  contributions  or  QMACs 
between  the  ADP  and  ACP  tests 
(irtcluding  recharacterization)  would  be 
prohibited. 

The  proposed  regulations  would 
generally  incorporate  the  rules  set  forth 
in  Notice  98-1  relating  to  plan  coverage 
changes  in  the  case  of  a  plan  using  prior 
year  testing.  Thus,  in  the  case  of  a  plan 
that  uses  prior  year  testing  and 
experiences  a  plan  coverage  change 
affecting  more  than  10%  of  the  NHCEs, 
the  ADP  of  the  NHCEs  would  generally 
be  determined  as  the  weighted  average 
of  the  ADP  of  the  NHCEs  of  the  plans 
in  which  the  NHCEs  participated  in  the 
prior  year.  The  definition  of  plan 
coverage  change  includes  changes  in  the 
group  of  eligible  employees  under  a 
plan  resulting  from  the  establishment  or 
amendment  of  a  plan,  a  plan  merger  or 
spin-off  or  a  change  in  the  way  plans  are 
combined  or  separated  under  the 
section  410(b)  rules.  The  definition 
under  the  proposed  regulations  would 
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also  include  a  reclassification  of  a 
substantial  group  of  employees  that  has 
the  same  effect  as  amending  the  plan. 
These  proposed  regulations  retain  the 
rule  that  a  plan  that  experiences 
coverage  changes  affecting  10%  or  less 
of  the  NHCEs  disregards  those  changes 
in  calculating  the  ADP  for  the  NHCEs. 
Similarly,  a  plan  that  merely 
experiences  a.spin-off  is  not  required  to 
recalculate  the  ADP  for  the  NHCEs. 

5.  Safe  Harbor  Section  401  (k)  Plans 

Section  401{k)(12)  provides  a  design- 
based  safe  harbor  method  under  which 
a  CODA  is  treated  as  satisfying  the  ADP 
test  if  the  arrangement  meets  certain 
contribution  and  notice  requirements. 
Section  1.401(k)-3  of  these  proposed 
regulations,  which  sets  forth  the 
requirements  for  these  arrangements, 
generedly  follows  the  rules  set  forth  in 
Notice  98-52  and  Notice  2000-3.  Thus, 
a  plan  satisfies  the  section  401  (k)  safe 
harbor  if  it  makes  specified  QMACs  for 
all  eligible  NHCEs.  The  matching 
contributions  can  be  under  a  basic 
matching  formula  that  provides  for 
QMACs  equal  to  100%  of  the  first  3% 
of  elective  contributions  and  50%  of  the 
next  2%  or  an  enhanced  matching 
forfnula  that  is  at  least  as  generous  in 
the  aggregate,  provided  the  rate  of 
matching  contributions  under  the 
enhanced  matching  formula  does  not 
increase  as  the  employee's  rate  of 
elective  contributions  increases.  In  lieu 
of  QMACs,  the  plan  is  permitted  to 
provide  QNECs  equal  to  3%  of 
compensation  for  all  eligible  NHCEs.  In 
addition,  notice  must  be  provided  to 
each  eligible  employee,  withift  a 
reasonable  time  before  the  beginning  of 
the  year,  of  their  right  to  defer  under  the 
plan. 

A  plan  using  the  safe  harbor  method 
must  also  comply  with  certain  other 
requirements.  Among  these  is  the 
requirement  in  section  401(k)(12){B){ii) 
that  provides  that  the  rate  of  matching 
contribution  for  any  elective 
contribution  on  the  part  of  any  HCE 
cannot  exceed  the  rate  of  matching 
contribution  that  would  apply  to  any 
NHCE  with  the  same  rate  of  elective 
contribution.  Notice  98-52  advised  that 
the  general  rules  on  aggregating 
contributions  for  HCEs  eligible  under 
more  than  one  CODA  would  apply  for 
this  purpose.  The  IRS  and  Treasury 
have  determined  that  such  aggregation 
is  not  applicable  under  the  ADP  safe 
harbor.  Accordingly,  these  proposed 
regulations  would  not  require  that 
elective  or  matching  contributions  on 
behalf  of  an  HCE  who  is  eligible  to 
participate  in  more  than  one  plan  of  the 
same  employer  be  aggregated  for 
purposes  of  the  requirement  of  section 


401{k)(12)(B)(ii).  Thus,  the  rate  of  match 
for  purposes  of  determining  whether  an 
HCE  has  ik  higher  matching  rate  is  based 
only  on  matching  contributions  with 
respect  to  elective  contributions  under 
the  safe  harbor  plan.  However,  for  an 
employer  that  uses  the  safe  harbor 
method  of  satisfying  the  ACP  test,  the 
rule  in  Notice  98-52  is  retained  for 
applying  the  ACP  safe  harbor,  with  an 
exception  for  nonsimultaneous 
participation  (as  discussed  in 
connection  with  the  ACP  safe  harbor 
below). 

These  proposed  regulations  do  not 
provide  any  rules  relating  to  suspension 
of  employee  contributions  under  a  plan 
that  provides  that  safe  harbor  matching 
contributions  are  made  with  respect  to 
the  sum  of  elective  contributions  and 
employee  contributions.  Although 
Notice  2000-3  specifically  permitted 
suspension  of  employee  contributions 
in  certain  circumstances,  the  IRS  and 
Treasury  have  determined  that  there  are 
no  limits  on  suspending  employee 
contributions,  provided  that  safe  harbor 
matching  contributions  are  made  with 
respect  to  elective  contributions.  This  is 
because  the  restrictions  on  suspension 
of  elective  contributions  are  sufficient  to 
ensure  an  eligible  NHCE  can  get  the  full 
matching  contribution. 

The  proposed  regulations  do  not 
include  any  exception  to  the 
requirements  for  safe  harbor  matching 
contributions  with  respect  to  catch-up 
contributions.  Treasury  and  the  IRS  are 
aware  that  there  are  questions 
concerning  the  extent  to  which  catch  up 
contributions  are  required  to  be 
matched  under  a  plan  that  provides  for 
safe  harbor  matching  contributions. 
Treasury  and  the  IRS  are  iijterested  in 
comments  on  the  specific  circumstances 
under  which  elective  contributions  by  a 
NHCE  to  a  safe  harbor  plan  would  be 
less  than  the  amount  required  to  be 
matched,  e.g.,  less  than  5%  of  safe 
harbor  compensation,  but  would  be 
treated  by  the  plan  as  catch-up 
contributions,  and  on  the  extent  to 
which  a  safe  harbor  plan  should  be 
required  to  match  catch-up 
contributions  under  such 
circumstances. 

Section  401(k)(12)(D)  contains  a 
requirement  that  each  eligible  employee 
be  provided  with  a  notice  of  the 
employee's  rights  and  obligations  under 
the  plan.  These  proposed  regulations  do 
not  address  the  extent  to  which  the 
notice  can  be  provided  through 
electronic  media.  As  noted  in  the 
preamble  to  other  regulations,  the  IRS 
and  the  Treasury  Department  are 
considering  the  extent  to  which  the 
notice  described  in  section 
401(k){12)(D),  as  well  as  other  notices 


under  the  various  Internal  Revenue 
Code  requirements  relating  to  qualified 
retirement  plans,  can  be  provided 
electronically,  taking  into  account  the 
effect  of  the  Electronic  Signatures  in 
Global  and  National  Commerce  Act  (E- 
SIGN),  Public  Law  106-229  (114  Stat. 
464  (2000)).  The  IRS  and  the  Treasury 
Department  anticipate  issuing  proposed 
regulations  regarding  these  issues,  and 
invite  comments  on  these  issues.  Until 
those  proposed  regulations  are  issued, 
plan  administrators  and  employers  may 
continue  to  rely  on  the  interim  guidance 
in  Q&A-7  of  Notice  2000-3  on  use  of 
electronic  media  to  satisfy  the  notice 
requirement  in  section  401(k)(12)(D). 

These  proposed  regulations  would 
clarify  that  a  section  401  (k)  safe  harbor 
plan  must  generally  be  adopted  before 
the  beginning  of  the  plan  year  and  be 
maintained  throughout  a  full  12-month 
plan  year.  This  requirement  is 
consistent  with  the  notion  that  the 
statute  specifies  a  certain  contribution 
level  for  nonhighly  compensated 
employees  in  order  to  be  deemed  to  pass 
the  nondiscrimination  requirements.  If 
the  contribution  level  is  not  maintained 
for  a  full  12-month  year,  the  employer 
contributions  made  on  behalf  of 
nonhighly  compensated  employees 
should  not  support  what  could  be  a  full 
year's  contribution  by  the  highly 
compensated  employees. 

The  proposed  regulations  would 
adopt  the  exception  to  the  requirement 
that  a  section  401  (k)  safe  harbor  plan  be 
in  place  before  the  beginning  of  the  plan 
year  that  was  provided  in  Notice  2000- 
3.  Under  that  option,  an  employer  could 
adopt  a  section  401  (k)  safe  harbor  plan 
which  has  contingent  non-elective 
contributions,  provided  the  employer 
notifies  employees  of  this  contingent 
arrangement  before  the  start  of  the  year, 
amends  the  plan  to  provide  the 
nonelective  contributions  no  less  than 
30  days  before  the  end  of  the  year,  and 
provides  employees  with  a  follow-up 
notice  if  the  contribution  will  be  made. 
Similarly,  the  proposed  regulations 
would  adopt  the  exception  for  a  section 
401  (k)  safe  harbor  plan  that  uses  the 
matching  contribution  alternative. 
Under  that  exception,  an  employer  can 
amend  the  plan  to  eliminate  matching 
contributions  with  respect  to  future 
elective  deferrals,  provided  that  the 
matching  contributions  are  made  with 
respect  to  pre-amendment  elective 
deferrals,  employees  are  provided  with 
notice  of  the  change  and  the 
opportunity  to  change  their  elections, 
and  the  plan  satisfies  the  ADP  or  ACP 
test  for  the  plan  year  using  the  current 
year  testing  method. 

The  proposed  regulations  would 
recognize  the  practical  difficulty  in  a  12- 
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month  requirement  by  following  the 
rule  in  Notice  9&-52  that  allowed  a 
short  plan  year  in  the  first  plan  year  and 
would  allow  a  short  plan  year  in  certain 
othCT  circumstances.  Specifically,  a 
section  401  (k)  safe  harbor  plan  could 
have  a  short  plan  year  in  the  year  the 
plan  terminates,  if  the  plan  termination 
is  in  connection  with  a  merger  or 
acquisition  involving  the  employer,  or 
the  Employer  incurs  a  substantial 
business  hardship  comparable  to  a 
substantial  business  hardship  described 
in  section  412(d).  In  addition,  a  section 
401  (k)  safe  harbor  plan  could  have  a 
short  plan  year  if  the  plan  terminates, 
the  employer  makes  the  safe  harbor 
contributions  for  the  short  year, 
employees  are  provided  notice  of  the 
change,  and  the  plan  passes  the  ADP 
test.  Finally,  a  safe  harbor  plan  could 
have  a  short  plan  year  if  it  is  preceded 
and  followed  by  12-month  plan  years  as 
a  section  401  (k)  safe  harbor  plan. 

Under  section  401(k)(12){F),  safe 
harbor  contributions  are  permitted  to  be 
made  to  a  plan  other  than  the  plan  that 
contains  the  CODA.  These  proposed 
regulations  reflect  that  rule  and  provide 
that  the  plan  to  which  the  safe  harbor 
contributions  are  made  need  not  be  a 
plan  that  can  be  aggregated  with  the 
plan  that  contains  the  cash  or  deferred 
arrangement. 

Whether  a  contribution  is  taken  into 
account  for  purposes  of  the  safe  harbor 
is  determined  in  accordance  with  the 
rules  regarding  inclusion  in  ADP  testing 
under  proposed  §  1.401(k)-2(a).  Thus, 
for  example,  a  plan  that  provides  for 
safe  harbor  matching  contributions  in 
2006  need  not  provide  for  a  matching 
contribution  with  respect  to  an  elective 
contribution  made  during  the  first  2V2 
months  of  2007  and  attributable  to 
service  during  2006,  unless  that  elective 
contribution  is  taken  into  account  for 
2006.1 

6.  SIMPLE  401  (k)  Plans 

Pursuant  to  section  401{k)(ll),  a 
SIMPLE  401  (k)  plan  is  treated  as 
satisfying  the  requirements  of  section 
401{k)(3)(A)(ii)  if  the  contribution, 
vesting,  notice  and  exclusive  plan 
requirements  of  section  401(k)(ll)  are 
satisfied.  Section  1.401{k)-4  of  these 
proposed  regulations  reflects  the 
provisions  of  section  401(k)(ll)  in  a 
manner  that  follows  the  positions 
reflected  in  the  model  amendments  set 
forth  in  Rev.  Proc.  97-9. 

7.  Matching  Contributions  and 
Employee  Contributions 

Section  401{m)(2)  sets  forth  a 
nondiscrimination  test,  the  ACP  test,   • 
with  respect  to  matching  contributions 
and  employee  contributions  that  is 


parallel  to  the  nondiscrimination  test  for 
elective  contributions  set  forth  in 
section  401  (k).  Section  1.401{m)-l  of 
the  proposed  regulations  would  set  forth 
this  test  in  a  manner  that  is  consistent 
with  the  nondiscrimination  test  set  forth 
in  proposed  §  1.401(k)-l{b).  Thus, 
satisfaction  of  the  ACP  test,  the  ACP 
safe  harbor  or  the  SIMPLE  401  (k) 
provisions  of  the  proposed  regulations 
under  section  401  (k)  are  the  exclusive 
means  that  matching  contributions  and 
employee  contributions  can  use  to 
satisfy  the  nondiscrimination  in  amoiuit 
of  contribution  requirements  of  section 
401(a)(4).  An  anti-abuse  provision 
comparable  to  that  provided  in 
connection  with  the  proposed 
regulations  under  section  401(k)  limits 
the  ability  of  an  employer  to  make 
repeated  changes  in  plan  provisions  or 
testing  procedures  that  have  the  effect  of 
distorting  the  ACP  so  as  to  increase 
significantly  the  permitted  ACP  for 
HCEs,  or  otherwise  manipulate  the 
nondiscrimination  rules  of  section 
401  (m),  if  a  principal  piupose  of  the 
changes  was  to  achieve  such  a  result. 

These  proposed  regulations  also 
include  provisions  regarding  plan 
aggregation  and  disaggregation  that  are 
similar  to  those  proposed  for  CODAs 
under  section  401  (k).  For  example, 
matching  contributions  made  under  the 
portion  of  a  plan  that  is  an  ESOP  and 
the  portion  of  the  same  plan  that  is  not 
an  ESOP  would  not  be  disaggregated 
under  these  proposed  regulations. 

The  definitions  of  matching 
contribution  and  employee  contribution 
under  §  1.401(m)-l  of  the  proposed 
regulations  would  generally  follow  the 
definitions  in  the  existing  regulations. 
Thus,  whether  an  employer  contribution 
is  on  account  of  an  elective  deferral  or 
employee  contribution — and  thus  is  a 
matching  contribution — is  determined 
based  on  all  the  relevant  facts  and 
circumstances.  However,  the  proposed 
regulations  would  provide  that  a 
contribution  would  not  be  treated  as  a 
matching  contribution  on  accoimt  of  an 
elective  deferral  if  it  is  contributed 
before  the  employee's  performance  of 
services  with  respect  to  which  the 
elective  deferral  is  made  (or  when  the 
cash  that  is  subject  to  the  cash  or 
deferred  election  would  be  currently 
available,  if  earlier)  and  an  employer 
contribution  is  not  a  matching 
contribution  made  on  account  of  an 
employee  contribution  if  it  is 
contributed  before  the  employee 
contribution.  Thus,  under  these 
regulations,  an  employer  would  not  be 
able  to  prefund  matching  contributions 
to  accelerate  the  deduction  for  those 
contributions  and,  as  noted  above  with 
respect  to  the  timing  of  elective 


contributions,  employer  contributions 
made  under  the  facts  in  Notice  2002-48 
would  not  be  taken  into  account  under 
the  ACP  test  and  would  not  satisfy  any » 
plan  requirement  to  provide  matching 
contributions. 

8.  ACP  Test  for  Matching  Contributions 
and  Employee  Contributions 

Section  1.401(m)-2  of  the  proposed 
regulations  would  provide  rules  for  the 
ACP  test  that  generally  parallel  the  rules 
applicable  to  the  ADP  test  in  proposed 
§  1.401(k)-2.  Thus,  for  example,  the 
ACP  test  may  be  run  by  comparing  the 
ACP  for  eligible  HCEs  for  the  current 
year  with  the  ACP  for  eligible  NHCEs 
for  either  the  current  plan  year  or  the 
prior  plan  year.  Similarly,  the  proposed 
regulations  reflect  the  special  ACP 
testing  rule  in  section  401(m)(5)(C)  for  a 
plan  that  provides  for  early 
participation,  comparable  to  the  special 
ADP  testing  rule  in  section  401(k)[3)(F), 
as  set  forth  in  proposed  §  1.401{k)- 
2(a)(l)(iii). 

The  determination  of  the  actual 
contribution  ratio  (ACR)  for  an  eligible- 
employee,  and  the  contributions  that  are 
taken  into  account  in  determining  that 
ACR,  under  these  proposed  regidations 
are  comparable  to  the  rules  under  the 
proposed  section  401(k)  regulations. 
Thus,  for  example,  the  ACR  for  an  HCE 
who  has  matching  contributions  or 
employee  contributions  imder  two  or 
more  plans  is  determined  by  adding 
together  matching  contributions  and 
employee  contributions  under  all  plans 
of  the  employer  during  the  plan  year  of 
the  plan  being  tested,  in  a  manner 
comparable  to  that  for  determining  the 
ADR  of  an  HCE  who  participates  in  two 
or  more  CODAs. 

The  proposed  regulations  would 
retain  the  rule  from  the  existing 
regulations  under  which  a  QMAC  that  is 
taken  into  account  in  the  ADP  test  is 
excluded  from  the  ACP  test.  In  addition, 
the  proposed  regulations  would 
continue  to  allow  QNECs  to  be  taken 
into  account  for  ACP  testing,  but  would 
provide  essentially  the  same  restrictions 
on  targeting  QNECs  to  a  small  number 
of  NHCEs  as  is  provided  in  proposed 
§  1.401(k)-2.  The  only  difference  in  the 
rules  would  be  that  the  contribution 
percentages  used  to^etermine  the 
lowest  contribution  percentage  would 
be  based  on  the  sum  of  the  QNECs  and 
those  matching  contributions  taken  into 
account  in  the  ACP  test,  rather  than  the 
sum  of  the  QNECs  and  the  QMACs 
taken  into  account  under  the  ADP  test. 
Because  QNECs  that  do  not  exceed  5% 
are  not  subject  to  the  limits  on  targeted 
QNECs  under  either  the  ADP  test  or  the 
ACP  test,  an  employer  is  permitted  to 
take  into  account  up  to  10%  in  QNECs 
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for  an  eligible  NHCE,  5%  in  ADP  testing 
and  5%  in  ACP  testing,  without  regard 
to  how  many  NHCEs  receive  QNECs. 

In  addition,  to  prevent  an  employer 
firom  using  targeted  matching 
contributions  to  circumvent  the 
limitation  on  targeted  QNECs,  the 
proposed  regulations  would  provide 
that  matching  contributions  are  not 
taken  into  account  in  the  ACP  test  to  the 
extent  the  matching  rate  for  the 
contribution  exceeds  the  greater  of 
100%  and  2  times  the  representative 
matching  rate.  Paralleling  the  rule  to 
limit  targeted  QNECs,  the  representative 
plan  matching  rate  is  the  lowest 
matching  rate  for  any  eligible  employee 
in  a  group  of  NHCEs  that  consists  of  half 
of  all  eligible  NHCEs  in  the  plem  for  the 
plan  year  (or  the  lowest  matching  rate 
for  all  eligible  NHCEs  in  the  plan  who 
are  employed  by  the  employer  on  the 
last  day  of  the  plan  year,  if  greater).  For 
this  ptu-pose,  the  matching  rate  is  the 
ratio  of  the  matching  contributions  to 
the  contributionsthat  are  being  - 
matched,  and  only  NHCEs  who  make 
elective  deferrals  or  employee 
contributions  for  the  plan  year  are  taken 
into  account. 

The  proposed  regulations  would  set 
limits  on  the  use  of  elective 
contributions  in  the  ACP  test  that  are  in 
addition  to  the  rules  in  the  existing 
regulations  under  which  elective 
contributions  may  be  taken  into  account 
for  the  ACP  test  only  to  the  extent  the 
plan  satisfies  the  ADP  test,  determined 
by  including  such  elective  contributions 
in  the  ADP  test.  Under  the  new  rule,  the 
proposed  regulations  would  provide 
that  elective  contributions  under  a  plan 
that  is  not  subject  to  the  ADP  test,  such 
as  a  plan  that  uses  the  safe  harbor 
method  of  section  401(k){12)  or  a 
contract  or  arrangement  subject  to  the 
requirements  of  section 
403(b)(12)(A)(ii),  may  not  be  taken  into 
account  for  the  ACP  test.  In  the  absence 
of  this  prohibition,  contributions  that 
are  not  properly  considered  "excess" 
could  be  taken  into  account  under  the 
ACP  test. 

The  provisions  of  these  proposed 
regulations  regarding  correction  of 
excess  aggregate  contributions, 
including  allocation  of  excess  aggregate 
contributions  and  determination  of 
allocable  income,  would  generally  be 
consistent  with  the  provisions  of  the 
proposed  regulations  under  section 
401  (k).  These  proposed  regulations 
continue  the  provisions  of  the  current 
regulations  regarding  correction  through 
distribution  of  vested  matching 
contributions  and  forfeiture  of  unvested 
matching  contributions.  Similarly,  the 
proposed  regulations  reflect  the 
provisions  of  section  411(a)(3)(G)  which 


permit  the  forfeiture  of  a  matching 
contribution  made  with  respect  to  an 
excess  deferral,  excess  contribution,  or 
excess  aggregate  contribution.  This 
provision  is  necessary  to  allow 
forfeiture  of  matching  contributions  that 
would  otherwise  violate  section 
401(a)(4). 

9.  Safe  Harbor  Section  401  (m)  Plans 

Section  401(m)(ll)  provides  a  design- 
based  safe  harbor  method  of  satisfying 
the  ACP  test  contained  in  section 
401(m)(2).  Under  section  401(m)(ll),  a 
defined  contribution  plan  is  treated  as 
satisfying  the  ACP  test  with  respect  to 
matching  contributions  if  the  plan 
satisfies  the  ADP  safe  harbor  of  section 
401(k)(12)  and  matching  contributions 
are  not  made  with  respect  to  employee 
contributions  or  elective  contributions 
in  excess  of  6%  of  an  employee's 
compensation.  For  a  plan  that  satisfies 
the  ADP  safe  harbor  using  a  3% 
nonelective  contribution,  two  additional 
requirements  that  apply  to  a  plan  that 
satisfies  the  ADP  saJFe  harbor  using 
matching  contributions  also  apply:  (1) 
The  rate  of  an  employer's  matching 
contribution  does  not  increase  as  the 
rate  of  employee  contributions  or 
elective  deferrals  increase;  and  2)  the 
matching  contribution  with  respect  to 
any  HCE  at  any  rate  of  employee 
contribution  or  elective  deferral  is  not 
greater  than  with  respect  to  any  NHCE. 
In  addition,  the  ratio  of  matching 
contributions  on  behalf  of  an  HCE  to 
that  HCE's  elective  deferrals  and 
em'ployee  contributions  for  a  plan  year 
cannot  be  greater  than  the  ratio  of 
matching  contributions  to  elective 
deferrals  or  employee  contributions  that 
would  apply  with  respect  to  any  NHCE 
who  contributes  (as  an  elective  deferral 
or  employee  contribution)  the  same 
percentage  of  safe  harbor  compensation 
for  that  plan  year. 

Section  1.401(m)-3  of  these  proposed 
regulations,  which  sets  forth  the 
requirements  for  these  plans,  would 
generally  follow  the  rules  set  forth  in 
Notice  98-52  and  Notice  2000-3.  These 
proposed  regulations  would  clarify  that, 
for  purposes  of  determining  whether  an 
HCE  has  a  higher  rate  of  matching 
contributions  than  any  NHCE,  any 
NHCE  who  is  an  eligible  employee 
under  the  safe  harbor  CODA  must  be 
taken  into  account,  even  if  the  NHCE  is 
not  eligible  for  a  matching  contribution. 
This  means  that  a  plan  with  a  provision 
which  limits  matching  contributions  to 
employees  who  are  employed  on  the 
last  day  of  the  plan  year  will  not  be  able 
to  satisfy  the  ACP  safe  harbor,  since  a 
NHCE  who  is  not  eligible  to  receive  a 
matching  contribution  on  account  of  the 
last  day  requirement  will  nonetheless  be 


taken  into  consideration  in  determining 
whether  the  plan  satisfies  section 
401(m)(ll)(B)(iii).  The  proposed 
regulations  also  include  the  requirement 
that  matching  contributions  made  at  the 
employer's  discretion  with  respect  to 
any  employee  cannot  exceed  a  dollar 
amount  equal  to  4%  of  the  employee's 
compensation  and  that  a  safe  harbor 
plan  must  permit  all  eligible  NHCEs  to 
make  sufficient  elective  contributions 
(or  employee  contributions,  if 
applicable)  to  receive  the  maximum 
matching  contribution  provided  luider 
the  plan. 

The  proposed  regulations  would 
provide  a  special  rule  for  satisfying 
section  401(m)(ll)(B)(iii)  in  the  case  of 
an  HCE  who  participates  in  two  or  more 
plans  that  provide  for  matching- 
contributions.  Under  this  rule,  a  plan 
will  not  fail  to  satisfy  the  requirements 
of  section  401(m)(ll)(B){iii)  merely 
because  an  HCE  participates  during  the 
plan  year  in  more  than  one  plan  that 
provides  for  matching  contributions, 
provided  that  the  HCE  is  not 
simultaneously  an  eligible  employee 
under  two  plans  that  provide  for 
matching  contributions  maintained  by  ' 
an  employer  for  a  plan  year;  and  the 
period  used  to  determine  compensation 
for  piuposes  of  determining  matching 
contributions  under  each  such  plan  is 
limited  to  periods  when  the  HCE 
participated  in  the  plan.  In  such  a  case, 
an  HCE  can  transfer  from  a  plan  with  a 
more  generous  matching  schedule  to  an 
otherwise  safe  harbor  section  401(m) 
plan  (for  example,  as  a  result  of 
switching  jobs  within  the  controlled 
group)  without  causing  the  safe  harbor 
plan  to  violate  section  401(m)(ll). 
However,  the  plan  which  is  not  the  safe 
harbor  plan  will  still  have  to  aggregate 
matching  contributions  for  the  HCE 
under  the  rule  set  forth  in  section 
401(m)(2)(B). 

The  safe  harbor  in  section  401(m)(ll) 
does  not  apply  to  employee 
contributions.  Consequently,  a  plan  that 
provides  for  employee  contributions 
and  matching  contributions  must  satisfy 
the  ACP  test  even  though  the  matching 
contributions  satisfy  the  safe  harbor 
requirements  for  section  401(m)(ll). 
However,  the  proposed  regulations 
would  also  adopt4he  position  in  Notice 
98-52  that  the  ACP  test  is  permitted  to 
be  applied  by  disregarding  all  matching 
contributions  with  respect  to  all  eligible 
employees.  If  the  ADP  safe  harbor  using 
matching  contributions  is  satisfied  but 
the  ACP  safe  harbor  is  not  satisfied,  the 
proposed  regulations  would  adopt  the 
position  in  Notice  98-52  that  the  ACP 
test  is  permitted  to  be  applied 
disregarding  matching  contributions  for 
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any  employee  that  do  not  exceed  4%  of 
compensation. 

Proposed  Effective  Date 

The  regulations  are  proposed  to  apply 
for  plan  years  beginning  no  sooner  than 
12  months  after  publication  of  final 
regulations  in  the  Federal  Register. 
However,  it  is  anticipated  that  the 
preamble  for  the  final  regulations  will 
permit  plan  sponsors  to  implement  the 
final  regulations  for  the  first  plan  year 
beginning  after  publication  of  final 
regulations  in  the  Federal  Register. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  the  collection  of 
information  in  these  regulations  will  not 
have  a  significcmt  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  upon  the 
conclusion  that  few  plans  containing 
quaUfied  CODAs  will  correct  excess 
contributions  through  the 
recharacterization  of  these  amounts  as 
employee  contributions  under 
§  1.401(k)-2(b){3)  of  these  proposed 
regulations.  The  collections  of 
information  contained  in  §§  1.401(k)- 
3(d),  (f)  and  1.401(m)-3{e)  are  required 
by  statutory  provisions.  However,  the 
IRS  has  considered  alternatives  that 
would  lessen  the  impact  of  these 
statutory  requirements  on  small  entities 
and  has  requested  comments  on  the  use 
of  electronic  media  to  satisfy  these 
notice  requirements.  Thus,  the 
collection  of  information  in  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Therefore,  an 
analysis  imder  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as.  final  regulations, 
consideration  will  be  given  to  any 
electronic  or  written  comments 
(preferably  a  signed  original  and  eight 
(8)  copies)  that  are  submitted  timely  to 
the  IRS.  In  addition  to  the  other  requests 
for  comments  set  forth  in  this 
document,  the  IRS  and  Treasury  also 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 


be  available  for  public  inspection  and 
copying. 

A  public  hearing  has  been  scheduled 
for  November  12,  2003,  at  10  a.m.  in  the 
IRS  Auditorium  (7th  Floor),  Internal 
Revenue  Building,  11 11. Constitution 
Avenue  NW.,  Washington.  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  Constitution  Avenue. 
NW.,  entrance,  located  between  10th 
and  12th  Streets,  NW.  In  addition,  all 
visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
applj  to  the  hearing. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 
topics  to  be  discussed  and  the  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  October  22, 
2003. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  R.  Lisa  Mojiri-Azad  and 
John  T.  Ricotta  of  the  Office  of  the 
Division  Counsel/ Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  Treasury  participated 
in  their  development. 

List  of  Sub)ects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows:  - 

Authority:  26  U.S.C.  7805 
26  U.S.C.  401(m){9)  *   *   * 

Par.  2.  Sections  1.4ei(k)-0  and 
1.401(k)-l  are  revised,  and  §§  1.401(k)- 


2  through  1.401(k)-6  are  added  to  read 
as  follows: 

§  1 .401  (k>-0    Table  of  contents. 

This  section  contains  first  a  list  of 
section  headings  and  then  a  list  of  the 
paragraphs  in  each  section  in 
§§  1.401{k)-l  through  1.401(k)-6. 
List  of  Sections 

§1.401(k)-l    Certain  cash  or  deferred 

arrangements. 
§1.401(k)-2     ADPtest. 
§  1.401(k}-3     Safe  harbor  requirements. 
§  1.401(k)-4     SIMPLE  401(k)  plan 

requirements. 
§1.401(k)-5    Special  rules  for  mergers. 

acquisitions  and  similar  events.  (Reserved). 
§1.401{k)-6  Definitions. 

List  of  Paragraphs 

§  J  .401(k)-J     Certain  cash  or  deferred 
arrangements. 

(a)  General  rules. 

(1)  Certain  plans  permitted  to  include  cash  or 
deferred  arrangements. 

(2)  Rules  applicable  to  cash  or  deferred 
arrangements  generally. 

(i)  Definition  of  cash  or  deferred 

arrangement, 
(ii)  Treatment  of  after-tax  employee 

contributions, 
(iii)  Treatment  of  ESOP  dividend  election, 
(iv)  Treatment  of  elective  contributions  as 

plan  assets. 

(3)  Rules  applicable  to  cash  or  deferred 
elections  generally. 

(i)  Definition  of  cash  or  deferred  election, 
(ii)  Automatic  enrollment, 
(iii)  Rules  related  to  timing. 

(A)  Requirement  that  amounts  not  be 
currently  available. 

(B)  Contribution  may  not  precede  election., 
(iv)  Current  availability  defined. 

(v)  Certain  one-time  elections  not  treated  as 

cash  or  deferred  elections, 
(vi)  Tax  treatment  of  employees, 
(vii)  Examples. 

(4)  Rules  applicable  to  qualified  cash  or 
deferred  arrangements. 

(i)  Definition  of  qualified  cash  or  deferred 

arrangement, 
(ii)  Treatment  of  elective  contributions  as 

employer  contributions, 
(iii)  Tax  treatment  of  employees, 
(iv)  Application  of  nondiscrimination 

requirements  to  plan  that  includes  a 

qualified  cash  or  deferred  arrangement. 
(AJ  Exclusive  means  of  amounts  testing. 

(B)  Testing  benefits,  rights  and  features. 

(C)  Minimum  coverage  requirement. 

(5)  Rules  applicable  to  nonqualified  cash  or 
deferred  arrangements. 

(i)  Definition  of  nonqualified  cash  or  deferred 

arrangement, 
(ii)  Treatment  of  elective  contributions  as 

nonelective  contributions, 
(iii)  Tax  treatment  of  employees, 
(iv)  Qualification  of  plan  that  includes  a 

nonqualified  cash  or  deferred  arrangement. 

(A)  In  general. 

(B)  Application  of  section  401(a)(4)  to  certain 
plans. 

(v)  Example. 

(6)  Rules  applicable  to  cash  or  deferred 
arrangements  of  self-employed  individuals. 
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(i)  Application  of  general  rules. 

(ii)  Treatment  of  matching  contributions 

made  on,behalf  of  self-employed 

individuals, 
(iii)  Timing  of  self-employed  individual's 

cash  or  deferred  election. 

(b)  Coverage  and  nondiscrimination 
requirements. 

(1)  In  general. 

(2)  Automatic  satisfaction  by  certain  plans. 

(3)  Anti-abuse  provisions. 

(4)  Aggregation  and  restructuring, 
(i)  In  general. 

(ii)  .Aggregation  of  cash  or  deferred 

arrangements  within  a  plah. 
(iii)  Aggregation  of  plans. 

(A)  In  general. 

(B)  Plans  with  inconsistent  ADP  testing 
methods. 

(iv)  Disaggregation  of  plans  and  separate 
testing. 

(A)  In  general. 

(B)  Restructuring  prohibited. 

(v)  Modifications  to  section "410(b)  rules. 

(A)  Certain  disaggregation  rules  not 
applicable. 

(B)  Permissive  aggregation  of  collective 
bargaining  units. 

(C)  Multiemployer  plans, 
(vi)  Examples. 

(c)  Nonforfeitability  requirements. 

(1)  General  rule. 

(2)  Definition  of  immediately  nonforfeitable. 

(3)  Example. 

(d)  Distribution  limitation. 

(1)  General  rule. 

(2)  Rules  applicable  to  distributions  upon 
severance  from  employment. 

(3)  Rules  applicable  to  hardship 
distributions. 

(i)  Distribution  must  be  on  account  of 

hardship, 
(ii)  Limit  on  maximum  distributable  amount. 

(A)  General  rule. 

(B)  Grandfathered  amounts. 

(iii)  Immediate  and  heavy  Rnancial  need. 

(A)  In  general. 

(B)  Deemed  immediate  and  heavy  financial 
need. 

(iv)  Distribution  necessary  to  satisfy  finemcial 
need. 

(A)  Distribution  may  not  exceed  amount  of 
need. 

(B)  No  alternative  means  available. 

(C)  Emjjloyer  reliance  on  employee 
representation. 

(D)  Employee  need  not  take 
counterproductive  actions. 

(E)  Distribution  deemed  necessary  to  satisfy 
immediate  and  heavy  fiijancial  need. 

(F)  Definition  of  other  plans. 

(v}  Commissioner  may  expand  standards. 

(4)  Rules  applicable  to  distributions  upon 
plan  termination. 

(i)  No  alternative  defined  contribution  plan, 
(ii)  Lump  sum  requirement  for  certain 
distributions. 

(5)  Rules  applicable  to  all  distributions. 
Ji)  Exclusive  distribution  rules. 

(ii)  Deemed  distributions. 

(iii)  ESOP  dividend  distributions. 

(iv)  Limitations  apply  after  transfer. 

(6)  Examples. 

(e)  Additional  requirements  for  qualified 
cash  or  deferred  arrangements. 

(1)  Qualified  plan  requirement. 


2)  Election  requirements, 
i)  Cash  must  be  available, 
ii)  Frequency  of  elections. 

3)  Separate  accounting  requirement, 
i)  General  rule. 

ii)  Satisfaction  of  separate  accounting 
requirement. 

4)  Limitations  on  cash  or  deferred 
arrangements  of  state  and  local 
governments. 

i)  General  rule. 

ii)  Rural  cooperative  plans  and  Indian  tribal 

governments, 
iii)  Adoption  after  May  6,  1986. 
iv)  Adoption  before  May  7,  1986. 

5)  One-year  eligibility  requirement. 

6)  Other  benefits  not  contingent  upon 
elective  contributions. 

i)  General  rule. 

ii)  Definition  of  other  benefits. 

iii)  Effect  of  certain  statutory  limits. 

iv)  Nonqualified  deferred  compensation. 

v)  Plan  loans  and  distributions. 

vi)  Examples. 

7)  Plan  provision  requirement, 
f)  Effective  dates. 

1)  General  rule. 

2)  Collectively  bargained  plans. 

§1.401(k)-2    ADP  test. 

a)  Actual  deferral  percentage  (ADP)  test. 

1)  In  general. 

i)  ADP  test  formula. 

ii)  HCEs  as  sole  eligible  employees. 

iii)  Special  rule  for  early  participation. 

2)  Determination  of  ADP. 
i)  General  rule. 

ii)  Determination  of  applicable  year  under 
current  year  and  prior  year  testing  method. 

3)  Determination  of  ADR. 
i)  General  rule. 

ii)  ADR  of  HCEs  eligible  under  more  than 
one  arrangement. 

A)  General  rule. 

B)  Plans  not  permitted  to  be  aggregated, 
iii)  Examples. 

4)  Elective  contributions  takeii  into  account 
under  the  ADP  test. 

i)  General  rule. 

ii)  Elective  contributions  for  partners  and 

self-employed  individuals, 
iii)  Elective  contributions  for  HCEs. 

5)  Elective  contributions  not  taken  into 
account  under  the  ADP  test. 

i)  General  rule. 

ii)  Elective  contributions  for  NHCEs. 

iii)  Elective  contributions  treated  as  catch-up 

contributior^. 
iv)  Elective  contributions  used  to  satisfy  the 

ACP  test. 

6)  Qualified  nonelective  contributions  and. 
qualified  matching  contributions  that  may 
be  taken  into  account  under  the  ADP  test. 

i)  Timing  of  allocation. 

ii)  Requirement  that  amount  satisfy  section 

401(a)(4). 
iii)  Aggregation  must  be  permitted, 
iv)  Disproportionate  contributions  not  taken 

into  account. 

A)  General  rule. 

B)  Definition  of  representative  contribution 
rate. 

C)  Definition  of  applicable  contribution  rate, 
v)  Qualified  matching  contributions. 

vi)  Contributions  only  used  once. 

7)  Examples. 


b)  Correction  of  excess  contributions. 

1)  Permissible  correction  methods, 
i)  In  general. 

A)  Qualified  nonelective  contributions  or 
qualified  matching  contributions. 

B)  Excess  contributions  distributed. 

C)  Excess  contributions  recharacterized, 
ii)  Combination  of  correction  methods, 
iii)  Exclusive  means  of  correction. 

2)  Corrections  through  distribution, 
i)  General  rule. 

ii)  Calculation  of  total  amount  to  be 
distributed. 

A)  Calculate  the  dollar  amount  of  excess 
contributions  for  each  HCE. 

B)  Determination  of  the  total  amount  of 
excess  contributions. 

C)  Satisfaction  of  ADP. 

ii)  Apportionment  of  total  amount  of  excess 
contributions  among  the  HCEs. 

A)  Calculate  the  dollar  amount  of  excess 
contributions  for  each  HCE. 

B)  Limit  on  amount  apportioned  to  any 
individual. 

C)  Apportionment  to  additional  HCEs. 

iv)  Income  allocable  to  excess  contributions. 

A)  General  rule. 

B)  Method  of  allocating  income. 

C)  Alternative  method  of  allocating  plan 
year  income. 

D)  Safe  harbor  method  of  allocating  gap 
period  income. 

E)  Alternative  method  for  allocating  plan 
year  and  gap  period  income. 

v)  Distribution. 

vi)  Tax  treatment  of  corrective  distributions. 

A)  General  rule. 

B)  Rule  for  de  minimis  distributions, 
vii)  Other  rules. 

A)  No  employee  or  spousal  consent 
required. 

B)  Treatment  of  corrective  distributions  as 
elective  contributions. 

C)  No  reduction  of  required  minimum 
distribution. 

D)  Partial  distributions, 
viii)  E.xamples.- 

3)  Recharacterization  of  excess 
contributions. 

i)  General  rule.  » 

ii)  Treatment  of  recharacterized  excess 

contributions, 
iii)  Additional  rules. 

A)  Time  of  recharacterization. 

B)  Employee  contributions  must  be 
permitted  under  plan. 

Cj  Treatment  of  recharacterized  excess 
contributions. 

4)  Rules  applicable  to  all  corrections. 

i)  Coordination  with  distribution  of  excess 
deferrals. 

A)  Treatment  of  excess  deferrals  that  reduce 
excess  contributions. 

B)  Treatment  of  excess  contributions  that 
reduce  excess  deferrals. 

ii)  Forfeiture  of  match  on  distributed  excess 

contributions, 
iii)  Permitted  forfeiture  of  QMAC. 
iv)  No  requirement  for  recalculation, 
v)  Treatment  of  excess  contributions  that  are 

catch-up  contributions. 
5]  Failure  to  timely  correct, 
i)  Failure  to  correct  within  2V2  months  after 

end  of  plan  year, 
(ii)  Failure  to  correct  within  12  months  after 

end  of  plan  year. 
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(c)  Additional  rules  for  prior  year  testing 
method. 

(1)  Rules  for  change  in  testing  method. 

(i)  General  rule. 

(ii)  Situations  permitting  a  change  to  the 

prior  year  testing  method. 
'  (2)  Calculation  of  ADP  under  the  prior  year 

testing  method  for  the  first  plan  year, 
(i)  Plans  that  are  not  successor  plans, 
(ii)  First  plan  yecir  defined, 
(iii)  Successor  plans. 
(3)  Plans  using  different  testing  methods  for 

the  ADP  and  ACP  test. 
"(4)  Rules  for  plan  coverage  changes, 
(i)  In  general, 
(ii)  Optional  rule  for  minor  plan  coverage 

changes, 
(iii)  Definitions. 

(A)  Plan  coverage  change. 

(B)  Prior  year  subgroup. 

(C)  Weighted  average  of  the  ADPs  for  the 
prior  year  subgroups. 

(iv)  Examples. 

§  1 .401(k)-3    Safe  harbor  requirements. 

(a)  ADP  test  safe  harbor. 

(b)  Safe  harbor  nonelective  contribution 
requirement. 

(1)  General  rule. 

(2)  Safe  harbor  compensation  defined. 
(C)  Safe  harbor  matching  contribution 

requirement. 

(1)  In  general. 

(2)  Basic  matching  formula. 

(3)  Enhanced  matching  formula. 

(4)  Limitation  on  HCE  matching 
ccaitributions. 

(5)  Use  of  safe  harbor  match  not  precluded 
by  certain  plan  provisions. 

(i)  Safe  harbor  matching  contributions  on 

employee  contributions, 
(ii)  Periodic  matching  contributions. 

(6)  Permissible  restrictions  nn  elective 
contributions  by  NHCEs. 

(i)  General  rule. 

(ii)  Restrictions  on  election  periods. 

(iii)  Restrictions  oq  amount  of  elective 

contributions, 
(iv)  Restrictions  on  types  of  compensation 

that  may  be  deferred, 
(v)  Restrictions  due  to  limitations  under  the 

Internal  Revenue  Code. 

(7)  Ebcamples. 

(d)  Notice  requirement. 

(1)  General  rule.  •  = 

(2)  Content  requirement, 
(i)  General  rule. 

(ii)  Minimum  content  requirement, 
(iii)  References  to  SPD. 

(3)  Timing  requirement, 
(i)  General  rule. 

(ii)  Deemed  satisfaction  of  timing 
requirement. 

(e)  Plan  year  requirement. 

(1)  General  rule. 

(2)  Initial  plan  year. 

(3)  Change  of  plan  year. 

(4)  Rnal  plan  year. 

(f)  Plan  amendments  adopting  safe  harbor 
nonelective  contributions. 

(1)  General  rule. 

(2)  Contingent  notice  provided. 

(3)  Follow-up  notice  requirement. 

(g)  Permissible  reduction  or  suspension  of 
safe  harbor  matching  contributions. 

(1)  General  rule. 


(2)  Notice  of  suspension  requirement, 
(h)  Additional  rules. 

(1)  Contributions  taken  into  account. 

(2)  Use  of  safe  harbor  nonelective 
contributions  to  satisfy  other 
nondiscrimination  tests. 

(3)  Early  participation  rules. 

(4)  Satisfying  safe  harbor  contribution 
requirement  under  another  defined 
contribution  plan. 

(5)  Contributions  used  only  once. 

§1.401(k)-4    SIMPLE  401(k)  plan 
requirements. 

(a)  General  rule. 

(b)  Eligible  employer. 

(1)  General  rule. 

(2)  Special  rule. 

(c)  Exclusive  plan. 

(1)  General  rule. 

(2)  Special  rule. 

(d)  Election  and  notice.  : 

(1)  General  rule. 

(2)  Employee  elections. 

(i)  Initial  plan  year  of  participation, 
(ii)  Subsequent  plan  years, 
(iii)  Election  to  terminate. 

(3)  Employee  notices. 

(e)  Contributions. 

(1)  General  rule. 

(2)  Elective  contributions. 

(3)  Matching  contributions. 

(4)  Nonelective  contributions. 

(5)  SIMPLE  compensation. 

(f)  Vesting. 

(g)  Plan  year, 
(h)  Other  rules. 

§  1 .40l(k)-5    Special  rules  for  mergers, 
acquisitions  and  similar  events. 
[Reserved] 

§1.401(k)-€    Definitions, 

§  1 .401  (k)-1     Certain  cash  or  deferred 
arrangements. 

(a)  General  rules — (1)  Certain  plans 
permitted  to  include  cash  or  deferred 
arrangements.  A  plan,  other  than  a 
profit-sharing,  stock  bonus,  pre-ERISA 
money  purchase  pension,  or  rural 
cooperative  plan,  does  not  satisfy  the 
requirements  of  section  401  (a)  if  the 
plan  includes  a  cash  or  deferred 
arrangement.  A  profit-sharing,  stock 
bonus,  pre-ERISA  money  pmxrhase 
pension,  or  rural  cooperative  plan  does 
not  fail  to  satisfy  the  requirements  of 
section  401(a)  merely  because  the  plan 
includes  a  cash  or  deferred  arrangement. 
A  cash  or  deferred  arrangement  is  part 
of  a  plan  for  piuposes  of  this  section  if 
any  contributions  to  the  plan,  or 
accruals  or  other  benefits  under  the 
plan,  are  made  or  provided  pursuant  to 
the  cash  or  deferred  arrangement. 

(2)  Rules  applicable  to  cash  or 
deferred  arrangements  generally — (i) 
Definition  of  cash  or  deferred 
arrangement.  Except  as  provided  in 
paragraphs  (a)(2)(ii)  and  (iii)  of  this 
section,  a  cash  or  deferred  arrangement 
is  an  arrangement  under  which  an 


eligible  employee  may  make  a  cash  or 
deferred  election  with  respect  to 
contributions  to,  or  accruals  or  other 
benefits  imder,  a  plan  that  is  intended 
to  satisfy  the  requirements  of  section 
401(a)  (including  a  contract  that  is 
intended  to  satisfy  the  requirements  of 
section  403(a)). 

(ii)  Treatment  of  after-tax  employee 
contributions.  A  cash  or  deferred 
arrangement  does  not  include  an 
arrangement  under  which  amounts 
contributed  imder  a  plan  at  an 
employee's  election  are  designated  or 
treated  at  the  time  of  contribution  as 
after-tax  employee  contributions  [e.g., 
by  treating  the  contributions  as  taxable 
income  subject  to  applicable 
withholding  requirements).  See  also 
section  414(h)(1).  This  is  the  case  even 
if  the  employee's  election  to  make  after- 
tax employee  contributions  is  made 
before  the  amounts  subject  to  the 
election  are  currently  available  to  the 
employee. 

(iii)  Treatment  ofESOP  dividend 
election.  A  cash  or  deferred  arrangement 
does  not  include  an  arrangement  under 
an  ESOP  under  which  dividends  are 
either  distributed  or  invested  pursuant 
to  an  election  made  by  participants  or 
their  beneficiaries  in  accordance  with 
section  404(k)(2)(A)(iii). 

(iv)  Treatment  of  elective 
contributions  as  plan  assets.  The  extent 
to  which  elective  contributions 
constitute  plan  assets  for  piuposes  of 
the  prohibited  transaction  provisions  of 
section  4975  and  Title  1  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
is  determined  in  accordance  with 
regulations  and  rulings  issued  by  the 
Department  of  Labor.  See  29  CFR 
2510.3-102. 

(3)  Rules  applicable  to  cash  or 
deferred  elections  generally — (i) 
Definition  of  cash  or  deferred  election. 
A  cash  or  deferred  election  is  any  direct 
or  indirect  election  (or  modification  of 
an  earlier  election)  by  an  employee  to 
have  the  employer  either — 

(A)  Provide  an  amount  to  the 
employee  in  the  form  of  cash  (or  some 
other  taxable  benefit)  that  is  not 
ciurently  available;  or 

(B)  Contribute  an  amount  to  a  trust,  or 
provide  an  accrual  or  other  benefit, 
under  a  plan  deferring  the  receipt  of 
compensation. 

(ii)  Automatic  enrollment.  For 
piuposes  of  determining  whether  an 
election  is  a  cash  or  deferred  election, 
it  is  irrelevant  whether  the  default  that 
applies  in  the  absence  of  an  affirmative 
election  is  described  in  paragraph 
(a)(3)(i)(A)  of  this  section  (i.e.,  the 
employee  receives  an  amount  in  cash  or 
some  other  taxable  benefit)  or  in 
paragraph  (a)(3)(i)(B)  of  this  section  (i.e.. 
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the  employer  contributes  an  amount  to 
a  trust  or  provides  an  accrual  or  other 
benefit  under  a  phm  deferring  the 
receipt  of  compensation). 

(iii)  Rules  related  to  timing — (A) 
Requirement  that  amounts  not  be 
currently  available.  A  cash  or  deferred 
election  can  only  be  made  with  respect 
to  an  amount  that  is  not  currently 
available  to  the  employee  on  the  date  of 
the  election.  Fiuther,  a  cash  or  deferred 
election  can  only  be  made  with  respect 
to  amounts  that  would  (but  for  the  cash 
or  deferred  election)  become  currently 
available  after  the  later  of  the  date  on 
which  the  employer  adopts  the  cash  or 
deferred  arrangement  or  the  date  on 
which  the  arrangement  first  becomes 
effective. 

(B)  Contribution  may  not  precede 
election.  A  contribution  is  made 
pursuant  to  a  cash  or  deferred  election 
only  if  the  contribution  is  made  after  the 
election  is  made.  In  addition,  a 
contribution  is  made  pursuant  to  a  cash 
or  deferred  election  only  if  the 
contribution  is  made  after  the 
employee's  performance  of  services 
with  respect  to  which  the  contribution 
is  made  (or  when  the  cash  or  other 
taxable  benefit  would  be  currently 
available,  if  earlier). 

(iv)  Current  availability  defined.  Cash 
or  another  taxable  benefit  is  currently 
available  to  the  employee  if  it  has  been 
paid  to  the  employee  or  if  the  employee 
is  able  currently  to  receive  the  cash  or 
other  taxable  benefit  at  the  employee's 
discretion.  An  amount  is  not  currently 
available  to  an  employee  if  there  is  a 
significant  limitation  or  restriction  on 
the  employee's  right  to  receive  the 
amount  currently.  Similarly,  an  amount 
is  not  currently  available  as  of  a  date  if 
the  employee  may  imder  no 
circumstances  receive  the  amount 
before  a  particular  time  in  the  future. 
The  determination  of  whether  an 
amount  is  currently  available  to  an 
employee  does  not  depend  on  whether 
it  has  been  constructively  received  by 
the  employee  for  purposes  of  section 
451. 

(v)  Certain  one-time  elections  not 
treated  as  cash  or  deferred  elections.  A 
cash  or  deferred  election  does  not 
include  a  one-time  irrevocable  election 
upon  an  employee's  commencement  of 
employment  with  the  employer,  or  upon 
the  employee's  first  becoming  eligible 
jmder  the  plan  or  any  other  plan  of  the 
employer  (whether  or  not  such  other 
plan  has  terminated),  to  have 
contributions  equal  to  a  specified 
amount  or  percentage  of  the  employee's 
compensation  (including  no  amount  of 
compensation)  made  by  the  employer 
on  the  employee's  behalf  to  the  plan  and 
a  specified  amoimt  or  percentage  of  the 


employee's  compensation  (including  no 
amoimt  of  compensation)  divided 
among  all  other  plans  of  the  employer 
(including  plans  not  yet  established)  for 
the  duration  of  the  employee's 
emplojmient  with  the  employer,  or  in 
the  case  of  a  defined  benefit  plan  to 
receive  accruals  or  other  benefits 
(including  no  benefits)  under  such 
plans.  Thus,  for  example,  employer  . 
contributions  made  pursuant  to  a  one- 
time irrevocable  election  described  in 
this  paragraph  are  not  treated  as  having 
been  made  pursuant  to  a  cash  or 
deferred  election  and  are  not  includible 
in  cm  employee's  gross  income  by 
reason  of  §  1.402(a)-l(d).  In  the  case  of 
an  irrevocable  election  made  on  or 
before  December  23, 1994 — 

(A)  The  election  does  not  fail  to  be 
treated  as  a  one-time  irrevocable 
election  under  this  paragraph  (aj(3)(v) 
merely  because  an  employee  was 
previously  eligible  under  another  plan 
of  the  employer  (whether  or  not  such 
other  plan  has  terminated);  and 

(B)  In  the  case  of  a  plan  in  which 
partners  may  participate,  the  election 
does  not  fail  to  be  treated  as  a  one-time 
irrevocable  election  under  this 
paragraph  (a)(3)(v)  merely  because  the 
election  was  made  after  commencement 
of  employment  or  after  the  employee's 
first  becoming  eligible  under  any  plan  of 
the  employer,  provided  that  the  election 
was  made  before  the  first  day  of  the  first 
plan  year  beginning  after  December  31, 
1988.  or,  if  later,  March  31, 1989. 

(vi)  Tax  treatment  of  employees.  An 
amount  generally  is  includible  in  an 
employee's  gross  income  for  the  taxable 
year  in  which  the  employee  actually  or 
constructively  receives  the  amount.  But 
for  sections  402(e)(3)  and  401(k).  an 
employee  is  treated  as  having  received 
an  amoimt  that  is  contributed  to  a  plan 
pursuant  to  the  employee's  cash  or 
deferred  election.  This  is  the  case  even 
if  the  election  to  defer  is  made  before 
the  year  in  which  the  amount  is  earned, 
or  before  the  amount  is  currently 
available.  See  §  1.402(a)-l(d). 

(vii)  Examples.  The  following 
examples  illustrate  the  application  of 
paragraph  (a)(3)  of  this  section: 

Example  1.  (i)  An  employer  maintains  a 
profit-sharing  plan  under  wliich  each  eligible 
employee  has  an  election  to  defer  an  annual 
bonus  payable  on  January  30  each  year.  The 
bonus  equals  10%  of  compensation  during 
the  previous  calendar  year.  Deferred  amounts 
are  not  treated  as  after-tax  employee 
contributions.  The  bonus  is  currently 
available  on  January  30. 

(ii)  An  election  made  prior  to  January  30 
to  defer  all  or  part  of  the  bonus  is  a  cash  or 
deferred  election,  and  the  bonus  deferral 
arrangement  is  a  cash  or  deferred 
arrangement. 


Example  2.  (i)  An  employer  maintains  a 
profit-sharing  plan  which  provides  for 
discretionary  profit  sharing  contributions  "and 
under  which  each  eligible  employee  may 
elect  to  reduce  his  compensation  by  up  to 
10%  and  to  have  the  employer  contribute 
such  amount  to  the  plan.  The  employer  pays 
each  employee  every  two  weeks  for  services 
during  the  immediately  preceding  two 
weeks.  The  employee's  election  to  defer 
compensation  for  a  payroll  period  must  be 
made  prior  to  the  date  the  amount  would 
otherwise  be  paid.  The  employer  contributes 
to  the  plan  the  amount  of  compensation  that 
each  employee  elected  to  defer,  at  the  time 
it  would  otherwise  be  paid  to  the  employee, 
and  does  not  treat  the  contribution  as  an 
after-tax  employee  contribution. 

(ii)  The  election  is  a  cash  or  deferred 
election  and  the  contributions  are  elective 
contributions. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  the  employer  makes 
a  $10,000  contribution  on  January  31  of  the 
plan  year  that  is  in  addition  to  the 
contributions  that  satisfy  the  employer's 
obligation  to  make  contributions  with  respect 
to  cash  or  deferred  elections  for  prior  pa)rroll 
periods.  Employee  A  makes  an  election  on 
February  15  to  defer  $2,000  from 
compensation  that  is  not  currently  available 
and  the  employer  reduces  the  employee's 
compensation  to  reflect  the  election. 

(ii)  None  of  the  additional  $10,000 
contributed  January  31  is  a  contribution 
made  pursuant  to  Employee  A's  cash  or 
deferred  election,  because  the  contribution 
was  made  before  the  election  was  made. 
Accordingly,  the  employer  must  make  an 
additional  contribution  of  $2,000  in  order  to 
satisfy  its  obligation  to  contribute  an  amount 
to  the  plan  pursuant  to  Employee  A's 
election.  The  $10,000  contribution  can  be 
allocated  under  the  plan  terms  providing  for 
discretionary  profit  sharing  contributions. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  Employee  A  had  an 
outstanding  election  to  defer  $500  from  each 
payroll  period's  compensation. 

(ii)  None  of  the  additional  $10,000 
contributed  January  31  is  a  contribution 
made  pursuant  to  Employee  A's  cash  or 
deferred  election  for  future  payroll  periods, 
because  the  contribution  was  made  before  the 
earlier  of  Employee  A's  performance  of 
services  to  which  the  contribution  is 
attributable  or  when  the  compensation  would 
be  currently  available.  Accordingly,  the 
employer  must  make  an  additional 
contribution  of  $500  per  payroll  period  in 
order  to  satisfy  its  obligation  to  contribute  an 
amount  to  the  plan  pursuant  to  Employee  A's 
election.  The  $10,000  contribution  can  be 
allocated  under  the  plan  terms  providing  for 
discretionary  profit  sharing  contributions. 

Example  5.  (i)  Employer  B  establishes  a 
money  purchase  pension  plan  in  1986.  This 
is  the  first  qualified  plan  established  by 
Employer  B.  All  salaried  employees  are 
eligible  to  participate  under  the  plan.  Hourly- 
paid  employees  are  not  eligible  to  participate 
under  the  plan.  In  2000,  Employer  B 
establishes  a  profit-sharing  plan  under  which 
all  employees  (both  salaried  and  hourly)  are 
eligible.  Employer  B  permits  all  employees 
on  the  effective  date  of  the  profit-sharing 
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plan  to  make  a  one-time  irrevocable  election 
to  have  Employer  B  contribute  5%  of 
compensation  on  their  behalf  to  the  plan  and 
make  no  other  contribution  to  any  other  plan 
of  Employer  B  (including  plans  not  yet 
established)  for  the  duration  of  the 
employee's  employment  with  Employer  B, 
and  have  their  salaries  reduced  by  5%. 

(ii)  The  election  provided  under  the  profit- 
sharing  plan  is  not  a  one-time  irrevocable 
election  within  the  meaning  of  paragraph 
(a)(3)(v)  of  this  section  with  respect  to  the 
salaried  employees  of  Employer  B  who, 
before  becoming  eligible  to  participate  under 
the  profit-sharing  plan,  became  eligible  to 
participate  under  the  money  purchase 
pension  plan.  The  election  under  the  profit- 
sharing  plan  is  a  one-time  irrevocable 
election  within  the  meaning  of  paragraph 
(a)(3)(v)  of  this  section  with  respect  to  the 
hourly  employees,  because  they  were  not 
previously  eligible  to  participate  under 
another  plan  of  the  employer. 

(4)  Rules  applicable  to  qualified  cash 
or  deferred  arrangements— {i)  Definition 
of  qualified  cash  or  deferred 
arrangement.  A  qualified  cash  or 
deferred  arrangement  is  a  cash  or 
deferred  arrangement  that  satisfies  the 
requirements  of  paragraphs  (b),  (c),  (d), 
and  (e)  of  this  section.  , 

(ii)  Treatment  of  elective  j 

contributions  as  employer  contributions. 
Except  as  otherwise  provided  in 
§  1.401(k)-2(b)(3),  elective  contributions 
under  a  qualified  cash  or  deferred 
arrangement  are  treated  as  employer 
contributions.  Thus,  for  example, 
elective  contributions  are  treated  as 
employer  contributions  for  purposes  of 
sections  401(a)  and  401(k),  402,  404, 
409.  411,  412,  415,  416,  and  417. 

(iii)  Tax  treatment  of  employees. 
Except  as  provided  in  section  402(g), 
402A  (effective  for  years  beginning  after 
December  31,  2005),  or  1.401(k)-2(b){3), 
elective  contributions  under  a  qualified 
cash  or  deferred  arrangement  are  neither 
includible  in  an  employee's  gross 
income  at  the  time  the  cash  would  have 
b6en  includible  in  the  employee's  gross 
income  (but  for  the  cash  or  deferred 
election),  nor  at  the  time  the  elective 
contributions  are  contributed  to  the 
plan.  See  §  1.402(a)-l(d)(2)(i). 

(iv)  Application  of  nondiscrimination 
requirements  to  plan  that  includes  a 
qualified  cash  or  deferred 
arrangement — (A)  Exclusive  means  of 
amounts  testing.  Elective  contributions 
imder  a  qualified  cash  or  deferred 
arrangement  satisfy  the  requirements  of 
section  401(a)(4)  with  respect  to 
amounts  if  and  only  if  the  amount  of 
elective  contributions  satisfies  the 
nondiscrimination  test  of  section  401  (k) 
tmder  paragraph  (b)(1)  of  this  section. 
See  §  1.401(a)(4)-lCb)(2)(ii)(B). 

(B)  Testing  benefits,  rights  and 
features.  A  plan  that  includes  a 
qualified  cash  or  deferred  arrangement 


must  satisfy  the  requirements  of  section 
401(a)(4)  wdth  respect  to  benefits,  rights 
and  features  in  addition  to  the 
requirements  regarding  amounts 
described  in  paragraph  (a)(4)(iv)(A)  of 
this  section.  For  example,  the  right  to 
make  each  level  of  elective 
contributions  under  a  cash  or  deferred 
arrangement  is  a  benefit,  right  or  feature 
subject  to  the  requirements  of  section 
401(a)(4).  See  §  1.401(a)(4)-4(e)(3)(i)  and 
(iii){D).  Thus,  for  example,  if  all 
employees  are  eligible  to  make  a  stated 
level  of  elective  contributions  under  a 
cash  or  deferred  arrangement,  but  that 
level  of  contributions  can  only  be  made 
fi-om  compensation  in  excess  of  a  stated 
amoimt,  such  as  the  Social  Seciu-ity 
taxable  wage  base,  the  arrangement  will 
generally  favor  HCEs  with  respect  to  the 
availability  of  elective  contributions  and 
thus  will  generally  not  satisfy  the 
requirements  of  section  401(a)(4). 

(C)  Minimum  coverage  requirement.  A 
qualified  cash  or  deferred  arrangement 
is  treated  as  a  separate  plan  that  must 
satisfy  the  requirements  of  section 
410(b).  See  §  1.410(b)-7(c)(l)  for  special 
rules.  The  determination  of  whether  a 
cash  or  deferred  arrangement  satisfies 
the  requirements  of  section  410(b)  must 
be  made  without  regard  to  the 
modifications  to  the  disaggregation  rules 
set  forth  in  paragraph  (b)(4)(v)  of  this 
section.  See  also  §  1.401(a)(4)- 
ll(g)(3)(vii)(A),  relating  to  corrective 
amendments  that  may  be  made  to  satisfy 
the  minimum  coverage  requirements  of 
section  410(b). 

(5)  Rules  applicable  to  nonqualified 
cash  or  deferred  arrangements — (i) 
Definition  of  nonqualified  cash  or 
deferred  arrangement.  A  nonqualified 
cash  or  deferred  arrangement  is  a  cash 
or  deferred  arrangement  that  fails  to 
satisfy  one  or  more  of  the  requirements 
in  paragraph  (b),  (c),  (d)  or  (e)  of  this 
section. 

(ii)  Treatment  of  elective 
contributions  as  nonelective 
contributions.  Except  as  specifically 
provided  otherwise,  elective 
contributions  under  a  nonqualified  cash 
or  deferred  arrangement  are  treated  as 
nonelective  employer  contributions. 
Thus,  for  example,  the  elective 
contributions  are  treated  as  nonelective 
employer  contributions  for  purposes  of 
sections  401(a)  (including  section 
401(a)(4))  and  401(k),  404,  409,  411, 
412,  415,  416,  and417  and  are  not 
subject  to  the  requiirements  of  section 
401(m). 

(iii)  Tax  treatment  of  employees. 
Elective  contributions  under  a 
nonqualified  cash  or  deferred 
arrangement  are  includible  in  an 
employee's  gross  income  at  the  time  the 
cash  or  other  taxable  amount  that  the 


employee  would  have  received  (but  for 
the  cash  or  deferred  election)  would 
have  been  includible  in  the  employee's 
gross  income.  See  §  1.402(a)-l(d)(l). 

(iv)  Qualification  of  plan  that 
includes  a  nonqualified  cash  or  deferred 
arrangement — (A)  In  general.  A  profit- 
sharing,  stock  bonus,  pre-ERISA  money 
purchase  pension,  or  nual  cooperative 
plan  does  not  fail  to  satisfy  the 
requirements  of  section  401(a)  merely 
because  the  plan  includes  a 
nonqualified  cash  or  deferred 
arrangement.  In  determining  whether 
the  plan  satisfies  the  requirements  of 
section  401(a)(4),  the  nondiscrimination 
tests  of  sections  401{k),  paragraph  (b)(1) 
of  this  section,  section  401(m)(2)  and 
§  1.401(m)-l(b)  may  not  be  used.  See 
§§  1.401(a)(4)-l(b){2){ii)(B)  and 
1.410(b)-9  (definition  of  section  401{k) 
plan). 

(B)  Application  of  section  401(a)(4)  to 
certain  plans.  The  amount  of  employer 
contributions  under  a  nonqualified  cash 
or  deferred  arrangement  is  treated  as 
satisfying  section  401(a)(4)  if  the 
arrangement  is  part  of  a  collectively 
bargained  plan  that  automatically 
satisfies  the  requirements  of  section 
410(b).  See  §§  1.40lfa)(4)-l(c)(5)  and 
1.410(b)-2(b)(7).  Additionally,  the 
requirements  of  sections  401(a)(4)  and 
410(b)  do  not  apply  to  a  governmental 
plan  (within  the  meaning  of  section 
414(d))  maintained  by  a  State  or  local 
government  or  political  subdivision 
thereof  (or  agency  or  instnunentality 
thereof).  See  sections  401(a)(5)  and 
410(c)(1)(A). 

(v)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (a)(5): 

Example,  (i)  For  the  2006  plan  year, 
Employer  A  maintains  a  collectively 
bargained  plan  that  includes  a  cash  or 
deferred  arrangement.  Employer 
contributions  umder  the  cash  or  deferred 
arrangement  do  not  satisfy  the 
nondiscrimination  test  of  section  401  (k)  and 
paragraph  (b)  of  this  section. 

(ii)  The  arrangement  is  a  nonqualified  cash 
or  deferred  arrangement.  The  employer 
contributions  under  the  cash  or  deferred 
arrangement  are  considered  to  be 
nondiscriminatory  under  section  401(a)(4), 
and  the  elective  contributions  are  generally 
treated  as  employer  contribuUons  under 
paragraph  (a)(5)(ii)  of  this  section.  Under 
paragraph  (a)(5)(iii)  of  this  section  and  under 
§  1.402(a)-l (d)(1),  however,  the  elective 
contributions  are  Includible  in  each 
employee's  gross  income. 

(6)  Rules  applicable  to  cash  or 
deferred  arrangements  of  self-employed 
individuals — (i)  Application  of  general 
rules.  Generally,  a  partnership  or  sole 
proprietorship  is  permitted  to  maintain 
a  cash  or  deferred  arrangement,  and 
individual  partners  or  owners  are 
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permitted  to  make  cash  or  deferred 
elections  with  respect  to  compensation 
attributable  to  services  rendered  to  the 
entity,  under  the  same  rules  that  apply 
to  other  cash  or  deferred  arrangements. 
For  example,  any  contributions  made  on 
behalf  of  an  individual  partner  or  owner 
pursuant  to  a  cash  or  deferred 
arrangement  of  a  partnership  or  sole 
proprietorship  are  elective  contributions 
unless  they  are  designated  or  treated  as 
after-tax  employee  contributions.  In  the 
case  of  a  partnership,  a  cash  or  deferred 
arrangement  includes  any  arrangement 
that  directly  or  indirectly  permits 
individual  partners  to  vary  the  amount 
of  contributions  made  on  their  behalf. 
Consistent  with  §  1.402(a)-l(d),  the 
elective  contributions  under  such  an 
arrangement  are  includible  in  income 
and  are  not  deductible  under  section 
404(a)  unless  the  arrangement  is  a 
qualified  cash  or  deferred  arrangement 
(i.e.,  the  requirements  of  section  401(k) 
and  this  section  are  satisfied).  Also, 
even  if  the  arrangement  is  a  qualified 
cash  or  deferred  arrangement,  the 
elective  contributions  are  includible  in 
gross  income  and  are  not  deductible 
under  section  404(a)  to  the  extent  they 
exceed  the  applicable  limit  under 
section  402(g).  See  also  §  1.401(a)-30. 

(ii)  Treatment  of  matching 
contributions  made  on  behalf  of  self- 
employed  individuals.  Under  section 
402(g)(8),  matching  contributions  made 
on  behalf  of  a  self-employed  individual 
are  not  treated  as  elective  contributions 
made  pursuant  to  a  cash  or  deferred 
election,  without  regard  to  whether  such 
matching  contributions  indirectly 
permit  individual  partners  to  vary  the 
amount  of  contributions  made  on  their 
behalf. 

(iii)  Timing  of  self-employed 
individual's  cash  or  deferred  election. 
For  purposes  of  paragraph  (a)(3)(iv)  of 
this  section,  a  partner's  compensation  is 
deemed  currently  available  on  the  last 
day  of  the  partnership  taxable  year  and 
a  sole  proprietor's  compensation  is 
deemed  ciurently  available  on  the  last 
day  of  the  individual's  taxable  year. 
Accordingly,  a  self-employed  individual 
may  not  make  a  cash  or  deferred 
election  with  respect  to  compensation 
for  a  partnership  or  sole  proprietorship 
,  taxable  year  after  the  last  day  of  that 
year.  See  §  1.401(k)-2(a)(4)(ii)  for  the 
rules  regarding  when  these 
contributions  are  treated  as  allocated. 

(b)  Coverage  and  nondiscrimination 
requirements — (1)  In  general.  A  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (b)  for  a  plan  year  only  if^ 

(i)  The  group  of  eligible  employees 
imder  the  cash  or  deferred  arrangement 
(including  any  employee  taken  into 
account  for  purposes  of  section  410(b) 


pursuant  to  §  1.401(a)(4)- 
ll(g){3)(vii)(A))  satisfies  the 
requirements  of  section  410(b) 
(including  the  average  benefit 
percentage  test,  if  applicable);  and 

(ii)  The  cash  or  deterred  arrangement 
satisfies — 

(A)  The  ADP  test  of  section  401(k)(3) 
described  in  §  1.401(k)-2; 

(B)  The  ADP  safe  harbor  provisions  of 
section  401(k)(12)  described  in 
§1.401(k)-3;or 

(C)  The  SIMPLE  401{k)  provisions  of 
section  401(k)(ll)  described  in 
§1.401(k)-4. 

(2)  Automatic  satisfaction  by  certain 
plans.  Notwithstanding  paragraph  (b)(1) 
of  this  section,  a  governmental  plan 
(within  the  meaning  of  section  414(d)) 
maintained  by  a  State  or  local 
government  or  political  subdivision 
thereof  (or  agency  or  instrumentality 
thereof)  shall  be  treated  as  meeting  the 
requirements  of  this  paragraph  (b). 

[3]  Anti-abuse  provisions.  The 
regulations  in  this  paragraph  (b)  are 
designed  to  provide  simple,  practical 
rules  that  accommodate  legitimate  plan 
changes.  At  the  same  time,  the  rules  are 
intended  to  be  applied  by  employers  in 
a  maimer  that  does  not  make  use  of 
changes  in  plan  testing  procedures  or 
other  plan  provisions  to  inflate 
inappropriately  the  ADP  for  NHCEs 
(which  is  used  as  a  benchmark  for 
testing  the  ADP  for  HCEs)  or  to 
otherwise  manipulate  the 
nondiscrimination  testing  requirements 
of  this  paragraph  (b).  Fuller,  this 
paragraph  (b)  is  part  of  the  overall 
requirement  that  benefits  or 
contributions  not  discriminate  in  favor 
of  HCEs.  Therefore,  a  plan  will  not  be 
treated  as  satisfying  the  requirements  of 
this  paragraph  (b)  if  there  are  repeated 
changes  to  plan  testing  procedures  or 
plan  provisions  that  have  the  effect  of 
distorting  the  ADP  so  as  to  increase 
significantly  the  permitted  ADP  for 
HCEs,  or  otherwise  manipulate  the 
nondiscrimination  rules  of  this 
paragraph,  if  a  principal  purpose  of  the 
changes  was  to  achieve  such  a  result. 

(4)  Aggregation  and  restructuring— {\) 
In  general.  This  paragraph  (b)(4) 
contains  the  exclusive  rules  for 
aggregating  and  disaggregating  plans 
and  cash  or  deferred  arrangements  for 
purposes  of  this  section,  and 
§§  1.401{k)-2  through  1.401(k)  -6. 

(ii)  Aggregation  of  cash  or  deferred 
arrangements  within  a  plan.  Except  as 
otherwise  specifically  provided  in  this 
paragraph  (b)(4),  all  cash  or  deferred 
arrangements  included  in  a  plan  are 
treated  as  a  single  cash  or  deferred 
arrangement  and  a  plan  must  apply  a 
single  test  under  paragraph  (b)(l)(ii)  of 
this  section  with  respect  to  all  such 


arrangements  within  the  plan.  Thus,  for 
example,  if  two  groups  of  employees  are 
eligible  for  separate  cash  or  deferred 
arrangements  under  the  same  plan,  all 
contributions  under  both  cash  or 
deferred  arrangements  must  be  treated 
as  made  under  a  single  cash  or  deferred 
arrangement  subject  to  a  single  test, 
even  if  they  have  significantly  different 
featiues,  such  as  different  limits  on 
elective  contributions. 

(iii)  Aggregation  of  plans— (A)  In 
general.  For  purposes  of  this  section  and 
§§  1.401(k)-2  through  1.401(k)-6,  the 
term  plan  means  a  plan  within  the 
meaning  of  §  1.410fb)-7(a)  and  (b),  after 
application  of  the  mandatory 
disaggregation  rules  of  §  1.410(b)-7{c), 
and  the  permissive  aggregation  rules  of 
§  1.410(b)-7(d),  as  modified  by 
paragraph  (b)(4)(v)  of  this  section.  Thus, 
for  example,  two  plans  (within  the 
meaning  of  §  1.410(b)-7(b))  that  are 
treated  as  a  single  plan  pursuant  to  the 
permissive  aggregation  rules  of 
§  1.410(b)-7(d)  are  treated  as  a  single 
plan  for  piuposes  of  section  401  (k)  and 
section  401(m). 

(B)  Plans  with  inconsistent  ADP 
testing  methods.  Piu-suant  to  paragraph 
(b)(4)(ii)  of  this  section,  a  single  testing 
method  must  apply  with  respect  to  all 
cash  or  deferred  arrangements  imder  a 
plan.  Thus,  in  applying  the  permissive 
aggregation  rules  of  §  1.410(b)-7(d),  an 
employer  may  not  aggregate  plans 
(within  the  meaning  of  §  1.410(b)-7(b)) 
that  apply  inconsistent  testing  methods. 
For  example,  a  plan  (within  the 
meaning  of  §  1.410(b)-7{b))  that  applies 
the  current  year  testing  method  may  not 
be  aggregated  with  another  plan  that 
applies  the  prior  year  testing  method,  x 
Similarly,  an  employer  may  not 
aggregate  a  plan  (within  the  meaning  of 
§  1.410(b)-7(b))  using  the  ADP  safe 
harbor  provisions  of  section  401(k)(12) 
and  another  plan  that  is  using  the  ADP 
test  of  section  401(k)(3). 

(iv)  Disaggregation  of  plans  and 
separate  testing— [A)  In  general.  If  a 
cash  or  deferred  arrangement  is 
included  in  a  plan  (within  the  meaning 
of  §  1.410(b)-7(b))  that  is  mandatorily 
disaggregated  imder  the  rules  of  section 
410(b)  (as  modified  by  this  paragraph 
(b)(4)),  the  cash  or  deferred  arrangement 
must  be  disaggregated  in  a  consistent 
manner.  For  example,  in  the  case  of  an 
employer  that  is  treated  as  operating 
qualified  separate  lines  of  business 
imder  section  414(r),  if  the  eligible 
employees  under  a  cash  or  deferred 
arrangement  are  in  more  than  one 
qualified  separate  line  of  business,  only 
those  employees  within  each  qualified 
separate  line  of  business  may  be  taken 
into  account  in  determining  whether 
each  disaggregated  portion  of  the  plan 
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complies  with  the  requirements  of 
section  401{k),  unless  the  employer  is 
applying  the  special  rule  for  employer- 
wide  plans  in  §  1.414(r)-l(c)(2)(ii)  with 
respect  to  the  plan.  Similarly,  if  a  cash 
or  deferred  arrangement  imder  which 
employees  are  permitted  to  participate 
before  they  have  completed  the 
minimum  age  and  service  requirements 
of  section  410(a)(1)  applies  section 
410(b)(4)(B)  for  determining  whether  the 
plan  complies  with  section  410(b)(1), 
then  the  arrangement  must  be  treated  as 
two  separate  arrangements,  one 
comprising  all  eligible  employees  who 
have  met  the  age  and  service 
requirements  of  section  410(a)(1)  and 
one  comprising  all  eligible  employees 
who  have  not  met  the  age  and  service 
requirements  under  section  410(a)(1), 
unless  the  plan  is  using  the  rule  in 
§1.401(k)-2{a)(l)(iii)(A). 

(B)  Restructuring  prohibited. 
Restructuring  under  §  1.401(a)(4)-9(c) 
may  not  be  used  to  demonstrate 
compliance  with  the  requirements  of 
section  401(k).  See  §  1.401(a)(4)- 
9(c)(3)(ii). 

(v)  Modifications  to  section  410(b) 
rules — (A)  Certain  disaggregation  rules 
not  applicable.  The  mandatory 
disaggregation  rules  relating  to  section 
401  (k)  plans  and  section  401  (m)  plans 
set  forth  in  §  1.410(b)-7(c)(l)  and  ESOP 
and  non-ESOP  portions  of  a  plan  set 
forth  in  §  1.410(b)-7(c)(2)  shall  not 
apply  for  piuposes  of  this  section  and 
§§  1.401{k)-2  through  1.401(k)-6. 
Accordingly,  notwithstanding 
§  1.410(b)-7(d)(2),  an  ESOP  and  a  non- 
ESOP  which  are  different  plans  (within 
the  meaning  of  §  1.410(b)-7(b))  are 
permitted  to  be  aggregated  for  these 
purposes. 

(B)  Permissive  aggregation  of 
collective  bargaining  units. 
Notwithstanding  the  general  rule  imder 
section  410(b)  and  §  1.410(b)-7(c)  that  a 
plan  that  benefits  employees  who  are 
included  in  a  imit  of  employees  covered 
by  a  collective  bargaining  agreement 
and  employees  who  are  not  included  in 
the  collective  bargaining  unit  is  treated 
as  comprising  separate  plans,  an 
employer  can  treat  two  or  more  separate 
collective  bargaining  units  as  a  single 
collective  bargaining  unit  for  purposes 
of  this  section  and  §  1.401(k)-2  through 
§  1.401(k)-6,  provided  that  the 
combinations  of  units  are  determined  on 
a  basis  that  is  reasonable  and  reasonably 
consistent  from  year  to  year.  Thus,  for 
example,  if  a  plan  benefits  employees  in 
thre^  categories  (e.g.,  employees 
included  in  collective  bargaining  unit  A, 
employees  included  in  collective 
bargaining  unit  B,  and  employees  who 
are  not  included  in  any  collective 
bargaining  unit),  the  plan  can  be  treated 


as  comprising  three  separate  plans,  each 
of  which  benefits  only  one  category  of 
employees.  However,  if  collective 
bargaining  units  A  and  B  are  treated  as 
a  single  collective  bargaining  unit,  the 
plan  will  be  treated  as  comprising  only 
two  separate  plans,  one  benefitting  all 
employees  who  are  included  in  a 
collective  bargaining  imit  and  another 
benefitting  all  other  employees. 
Similarly,  if  a  plan  benefits  only 
employees  who  are  included  in 
collective  bargaining  imit  A  and 
employees  who  are  included  in 
collective  bargaining  imit  B,  the  plan 
can  be  treated  as  comprising  two 
separate  plans.-However,  if  collective 
bargaining  units  A  and  B  are  treated  as 
a  single  collective  bargaining  unit,  the 
plan  will  be  treated  as  a  single  plan.  An 
employee  is  treated  as  included  in  a 
unit  of  employees  covered  by  a 
collective  bargaining  agreement  if  and 
only  if  the  employee  is  a  collectively 
bargained  employee  within  the  meaning 
of§1.410(b)-6(d)(2). 

(C)  Multiemployer  plans. 
Notwithstanding  §  1.410(b)- 
7(c)(4)(ii)(C),  the  portion  of  the  plan  that 
is  maintained  pursuant  to  a  collective 
bargaining  agreement  (within  the 
meaning  of  §  1.41 3-1  (a)(2))  is  treated  as 
a  single  plan  maintained  by  a  single 
employer  that  employs  aU  the 
employees  benefitting  under  the  same 
benefit  computation  formula  and 
covered  pursuant  to  that  collective 
bargaining  agreement.  The  rules  of 
paragraph  {b)(4)(v)(B)  of  this  section 
(including  the  permissive  aggregation  of 
collective  bargaining  units)  apply  to  the 
resulting  deemed  single  plan  in  the 
same  manner  as  they  would  to  a  single 
employer  plan,  except  that  the  plan 
administrator  is  substituted  for  the 
employer  where  appropriate  and 
appropriate  fiduciary  obligations  are 
taken  into  account.  The  noncoUectively 
bargained  portion  of  the  plan  is  treated 
as  maintained  by  one  or  more 
employers,  depending  on  whether  the 
noncoUectively  bargaining  unit 
employees  who  benefit  under  the  plan 
are  employed  by  one  or  more 
employers. 

(vi)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (b)(4): 

Example  1.  (i)  Employer  A  maintains  Plan 
V,  a  profit-sharing  plan  that  includes  a  cash 
or  deferred  arrangement  in  which  all  of  the 
employees  of  Employer  A  are  eligible  to 
participate.  For  purposes  of  applying  section 
410(b),  Employer  A  is  treated  as  operating 
qiialified  separate  lines  of  business  under 
section  414(r)  in  accordance  with  §  1.414(r)- 
1(b).  However,  Employer  A  applies  the 
special  rule  for  employer-wide  plans  in 
§  1.414(r)-l(c){2)(ii)  to  the  portion  of  its 


profit-sharing  plan  that  consists  of  elective 
contributions  under  the  cash  or  deferred 
arrangement  (and  to  no  other  plans  or 
portions  of  plans). 

(ii)  Under  these  facts,  the  requirements  of 
this  section  and  §§  1.401(k)-2  through 
1.401(k)-6  must  be  applied  on  an  employer- 
wide  rather  than  a  qualified  separate  line  of 
business  basis. 

Example  2.  (i)  Employer  B  maintains  Plan 
W,  a  profit-sharing  plan  that  includes  a  cash 
or  deferred  arrangement  in  which  all  of  the 
employees  of  Employer  B  are  eligible  to 
participate.  For  purposes  of  applying  section 
410(b),  the  plan  treats  the  cash  or  deferred 
arrangement  as  two  separate  plans,  one  for 
the  employees  who  have  completed  the 
minimum  age  and  service  eligibility 
conditions  under  section  410(a)(1)  and  the 
other  for  employees  who  have  not  completed 
the  conditions.  The  plan  provides  that  it  will 
satisfy  the  section  401(k)  safe  harbor 
requirement  of  §  1.401(k)-3  with  respect  to 
the  employees  who  have  met  the  minimum 
age  and  service  conditions  and  that  it  will 
meet  the  ADP  test  requirements  of  §  1 .401  (k)- 
2  with  respect  to  the  employees  who  have 
not  met  the  minimum  age  and  service 
conditions. 

(ii)  Under  these  facts,  the  cash  or  deferred 
arrangement  must  be  disaggregated  on  a 
consistent  basis  with  the  disaggregation  of 
Plan  W.  Thus,  the  requirements  of  §  1.401(k)- 
2  must  be  applied  by  comparing  the  ADP  for 
eligible  HCEs  who  have  not  completed  the 
minimum  age  and  service  conditions  with 
the  ADP  for  eligible  NfHCEs  for  the  applicable 
year  who  have  not  completed  the  minimum 
age  and  service  conditions. 

Example  3.  (i)  Employer  C  maintains  Plan 
X,  a  stock-bonus  plan  including  an  ESOP. 
The  plan  also  includes  a  cash  or  deferred 
arrangement  for  participants  in  the  ESOP  and 
non-ESOP  portions  of  the  plan. 

(ii)  Pursuant  to  paragraph  {b)(4)(v)(A)  of 
this  section  the  ESOP  and  non-ESOP  portions 
of  the  stock -bonus  plan  are  a  single  cash  or 
deferred  arrangement  for  purposes  of  this 
section  and  §§  1.401(k)-2  through  1.401(k)-6. 
However,  as  provided  in  paragraph 
(a)(4)(iv)(C)  of  this  section,  the  ESOP  and 
non-ESOP  portions  of  the  plan  are  still 
treated  as  separate  plans  for  purposes  of 
satisfying  the  requirements  of  section  410(b). 

(c)  Nonforfeitability  requirements — (1) 
General  rule.  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (c) 
only  if  the  amount  attributable  to  an 
employee's  elective  contributions  are 
immediately  nonforfeitable,  within  the 
meaning  of  paragraph  (c)(2)  of  this 
section,  are  disregarded  for  purposes  of 
applying  section  411(a)  to  other 
contributions  or  benefits,  and  the 
contributions  remain  nonforfeitable 
even  if  the  employee  makes  no 
additional  elective  contributions  under 
a  cash  or  deferred  arrangement. 

(2)  Definition  of  immediately 
nonforfeitable.  An  amount  is 
immediately  nonforfeitable  if  it  is 
immediately  nonforfeitable  within  the 
meaning  of  section  411,  and  would  be 
nonforfeitable  under  the  plan  regardless 
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of  the  age  and  service  of  the  employee 
or  whether  the  employee  is  employed 
on  a  specific  date.  An  amount  that  is 
subject  to  forfeitures  or  suspensions 
permitted  by  section  411(a)(3)  does  not 
satisfy  the  requirements  of  this 
paragraph  (c). 

(3)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (c): 

Example,  (i)  Employees  B  and  C  are 
covered  by  Employer  Y's  stock  bonus  plan, 
which  includes  a  cash  or  deferred 
arrangement.  All  employees  participating  in 
the  plan  have  a  nonforfeitable  right  to  a 
percentage  of  their  account  balance  derived 
bom  all  contributions  (including  elective 
cbntributions)  as  shown  in  the  following 
table: 


Years  of  service 

Nonforfeitable 
percentage 

Less  than  1  

0 

1  

20 

2 

40 

3 

60 

4 

80 

5  or  more 

100 

(ii)  The  cash  or  deferred  arrangement  does 
not  satisfy  paragraph  (c)  of  this  section 
because  elective  contributions  are  not 
■  immediately  nonforfeitable.  Thus,  the  cash  or 
deferred  arrangement  is  a  nonqualiBed  cash 
or  deferred  arrangement. 

(d)  Distribution  limitation — (1) 
General  rule.  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (d) 
only  if  amounts  attributable  to  elective 
contributions  may  not  be  distributed 
before  one  of  the  following  events,  and 
any  distributions  so  permitted  also 
satisfy  the  additional  requirements  of 
paragraphs  (d)(2)  through  (5)  of  this 
section  (to  the  extent  applicable) — 

(i)  The  employee's  death,  disability, 
or  severance  from  employment; 

(ii)  In  the  case  of  a  profit-sharing, 
stock  bonus  or  rural  cooperative  plan, 
the  employee's  attaiimient  of  age  59V2, 
or  the  employee's  hardship;  or 

(iii)  The  termination  of  the  plan. 

(2)  Rules  applicable  to  distributions 
upon  severance  from  employment.  An 
employee  has  a  severance  from 
employment  when  the  employee  ceases 
to  be  an  employee  of  the  employer 
maintaining  the  plan.  An  employee  does 
not  have  a  severance  from  employment 
if,  in  connection  with  a  change  of 
emplojonent,  the  employee's  new 
employer  maintains  such  plan  with 
respect  to  the  employee.  For  example,  a 
new  employer  maintains  a  plan  with 
respect  to  an  employee  by  continuing  or 
assimiing  sponsorship  of  the  plan  or  by 
accepting  a  transfer  of  plan  assets  and 
Uabilities  (within  the  meaning  of  section 
414(1))  with  respect  to  the  employee). 


(3)  Rules  applicable  to  hardship 
distributions— (i)  Distribution  must  be 
on  account  of  hardship.  A  distribution 
is  treated  as  made  after  an  employee's 
hardship  for  purposes  of  paragraph 
(d)(l){ii)  of  this  section  if  and  only  if  it 
is  made  on  account  of  the  hardship.  For 
purposes  of  this  nde,  a  distribution  is 
made  on  accoimt  of  hardship  only  if  the 
distribution  both  is  made  on  accoimt  of 
an  immediate  and  heavy  financial  need 
of  the  employee  and  is  necessary  to 
satisfy  the  financial  need.  The 
determination  of  the  existence  of  an 
immediate  and  heavy  financial  need 
and  of  the  amount  necessary  to  meet  the 
need  must  be  made  in  accordance  with 
nondiscriminatory  and  objective 
standards  set  forth  in  the  plan. 

(ii)  Limit  on  maximum  distributable 
amount — (A)  General  rule.  A 
distribution  on  account  of  hardship 
must  be  limited  to  the  maximum 
distributable  amount.  The  maximum 
distributable  amount  is  equal  to  the 
employee's  total  elective  contributions 
as  of  the  date  of  distribution,  reduced  by 
the  amoxmt  of  previous  distributions  of 
elective  contributions.  Thus,  the 
maximum  distributable  amount  does 
not  include  earnings,  QNECs  or  QMACs, 
unless  grandfathered  under  paragraph 
(d)(3)(ii)(B)  of  this  section. 

(B)  Grandfathered  amounts.  If  the 
plan  provides,  the  maximum 
distributable  amount  may  be  increased 
for  amounts  credited  to  the  employee's 
accoimt  as  of  a  date  specified  in  the 
plan  that  is  no  later  than  December  31, 
1988,  or  if  later,  the  end  of  the  last  plan 
year  ending  before  July  1,  1989  (or  in 
the  case  of  a  collectively  bargained  pT3n, 
the  earlier  of — 

(1)  The  later  of  January  1, 1989,  or  the 
date  on  which  the  last  of  the  collective 
bargaining  agreements  in  effect  on 
March  1, 1986  terminates  (determined 
without  regard  to  any  extension  thereof 
after  February  28,  1986);  or 

(2)  January  1, 1991)  and  consisting 
of— 

(i)  Income  allocable  to  elective 
contributions; 

(ii)  Qualified  nonelective 
contributions  and  allocable  income;  and 

(Hi)  Qualified  matching  contributions 
and  allocable  income. 

(iii)  Immediate  and  heavy  financial 
need — (A)  In  general.  Whether  an 
employee  has  an  immediate  and  heavy 
financial  need  is  to  be  determined  based 
on  all  the  relevant  facts  and 
circumstances.  Generally,  for  example, 
the  need  to  pay  the  funeral  expenses  of 
a  family  member  would  constitute  an 
immediate  and  heavy  financial  need.  A 
distribution  made  to  an  employee  for 
the  purchase  of  a  boat  or  television 
woiild  generally  not  constitute  a 


distribution  made  on  accoimt  of  an 
immediate  and  heavy  finandal  need.  A 
financial  need  may  be  immediate  and 
heavy  even  if  it  was  reasonably 
foreseeable  or  voluntarily  incurred  by 
the  employee. 

(B)  Deemed  immediate  and  heavy 
financial  need.  A  distribution  is  deemed 
to  be  on  accoimt  of  an  immediate  and 
heavy  financial  need  of  the  employee  if 
the  distribution  is  for — 

(2)  Expenses  for  medical  care 
described  in  section  213(d)  previously 
incurred  by  the  employee,  the 
employee's  spouse,  or  any  dependents 
of  the  employee  (as  defined  in  section 
152)  or  necessary  for  these  persons  to      ; 
obtain  medical  care  described  in  section 
213(d); 

(2)  Costs  directly  related  to  the 
purchase  of  a  principal  residence  for  the 
employee  (excluding  mortgage 
payments); 

(3)  Payment  of  tuition,  related 
educational  fees,  and  room  and  board 
expenses,  for  up  to  the  next  12  months 
of  post-secondary  education  for  the 
employee,  or  the  employee's  spouse, 
children,  or  dependents  (as  defined  in 
section  152);  or 

(4)  Payments  necessary  to  prevent  the 
eviction  of  the  employee  from  the 
employee's  principal  residence  or 
foreclosure  on  the  mortgage  on  that 
residence. 

(iv)  Distribution  necessary  to  satisfy 
financial  need — (A)  Distribution  may 
not  exceed  amount  of  need.  A 
distribution  is  treated  as  necessary  to 
satisfy  an  immediate  and  heavy 
financial  need  of  an  employee  only  to 
the  extent  the  amount  of  the  distribution 
is  not  in  excess  of  the  amount  required 
to  satisfy  the  financial  need.  For  this 
purpose,  the  amount  required  to  satisfy 
the  financial  need  may  include  any 
amounts  necessary  to  pay  any  federal, 
state,  or  local  income  taxes  or  penalties 
reasonably  anticipated  to  result  from  the 
distribution. 

(B)  No  alternative  means  available.  A 
distribution  is  not  treated  as  necessary 
to  satisfy  an  immediate  and  heavy 
financial  need  of  an  employee  to  the 
extent  the  need  may  be  relieved  from 
other  resources  that  are  reasonably 
available  to  the  employee.  This 
determination  generally  is  to  be  made 
on  the  basis  of  all  the  relevant  facts  and 
circumstances.  For  purposes  of  this 
paragraph  (d)(3)(iv),  the  employee's 
resources  are  deemed  to  include  those 
assets  of  the  employee's  spouse  and 
minor  children  that  are  reasonably 
available  to  the  employee.  Thus,  for 
example,  a  vacation  home  owned  by  the 
employee  and  the  employee's  spouse, 
whether  as  community  property,  joint 
tenants,  tenants  by  the  entirety,  or 


Federal  Register / Vol.  68,  No.  137 /Thursday,  July  17,  2003 / Proposed  Rules 


42495 


tenants  in  common,  generally  will  be 
deemed  a  resource  of  the  employee. 
However,  property  held  for  the 
employee's  child  under  an  irrevocable 
trust  or  under  the  Uniform  Gifts  to 
Minors  Act  {or  comparable  State  law)  is 
not  treated  as  a  resource  of  the 
employee. 

(C)  Employer  reliance  on  employee 
representation.  For  piuposes  of 
paragraph  {d){3)(iv)(B)  of  this  section,  an 
immediate  and  heavy  financial  need 
generally  may  be  treated  as  not  capable 
of  being  relieved  from  other  resources 
that  are  reasonably  available  to  the 
employee,  if  the  employer  relies  upon 
the  employee's  written  representation, 
unless  the  employer  has  actual 
knowledge  to  the  contrary,  that  the  need 
cannot  reasonably  be  relieved — 

(i)  Through  reimbiusement  or 
compensation  by  insurance  or 
otherwise; 

(2)  By  liquidation  of  the  employee's 
assets; 

(3)  By  cessation  of  elective 
contributions  or  employee  contributions 
under  the  plan; 

(4)  By  other  distributions  or 
nontaxable  (at  the  time  of  the  loan) 
loans  from  plans  maintained  by  the 
employer  or  by  any  other  employer;  or 

(5)  By  borrowing  from  commercial 
sources  on  reasonable  commercial  terms 
in  an  amoimt  sufficient  to  satisfy  the 
need. 

(D)  Employee  need  not  take 
counterproductive  actions.  For  purposes 
of  this  paragraph  (d){3){iv),  a  need 
cannot  reasonably  be  relieved  by  one  of 
the  actions  described  in  paragraph 
(d)(3){iv)(C)  of  this  section  if  tiie  effect 
would  be  to  increase  the  amoimt  of  the 
need.  For  example,  the  need  for  funds 
to  purchase  a  principal  residence  cannot 
reasonably  be  relieved  by  a  plan  loan  if 
the  loan  would  disqualify  the  employee 
from  obtaining  other  necessary 
financing. 

(E)  Distribution  deemed  necessary  to 
satisfy  immediate  and  heavy  financial 
need.  A  distribution  is  deemed 
necessary  to  satisfy  an  immediate  and 
heavy  financial  need  of  an  employee  if 
each  of  the  following  requirements  are 
satisfied — 

(1)  The  employee  has  obtained  all 
distributions,  other  than  hardship 
distributions,  and  all  nontaxable  (at  the 
time  of  the  loan)  loans  currently 
available  under  the  plan  and  all  other 
plans  maintained  by  the  employer;  and 

[2)  The  employee  is  prohibited,  imder 
the  terms  of  the  plan  or  an  otherwise 
legally  enforceable  agreement,  from 
making  elective  contributions  and 
employee  contributions  to  the  plan  and 
aU  other  plans  maintained  by  the 


employer  for  at  least  6  months  after 
receipt  of  the  hardship  distribution. 

(F)  Definition  of  other  plans.  For 
purposes  of  paragraph  (d)(3)(iv)(C)(4) 
and  (E)(3)  of  this  section,  the  phrase 
"plans  maintained  by  the  employer" 
means  all  qualified  and  nonqualified 
plans  of  deferred  compensation 
maintained  by  the  employer,  including 
a  cash  or  deferred  arrangement  that  is 
part  of  a  cafeteria  plan  within  the 
meaning  of  section  125.  However,  it 
does  not  include  the  mandatory 
employee  contribution  portion  of  a 
defined  benefit  plan  or  a  health  or 
welfare  benefit  plan  (including  one  that 
is  part  of  a  cafeteria  plan).  In  addition, 
for  piuposes  of  paragraph  (d)(3)(iv)(E)(2) 
of  this  section,  the  phrase  "plans 
maintained  by  the  employer"  also 
includes  a  stock  option,  stock  purchase, 
or  similar  plan  maintained  by  the 
employer.  See  §  1.401(k)-6  for  the 
continued  treatment  of  suspended 
employees  as  eligible  employees. 

(v)  Commissioner  may  expand 
standards.  The  Commissioner  may 
prescribe  additional  guidance  of  general 
apphcability,  published  in  the  Internal 
Revenue  Bulletin  (see  601.601(d)(2)  of 
this  chapter),  expanding  the  list  of 
deemed  immediate  and  heavy  financial 
needs  and  prescribing  additional 
methods  for  distributions  to  be  deemed 
necessary  to  satisfy  an  immediate  and 
heavy  financial  need. 

(4)  Rules  applicable  to  distributions 
upon  plan  termination — (i)  No 
alternative  defined  contribution  plan.  A 
distribution  may  not  be  made  under 
paragraph  (d)(l)(iii)  of  this  section  if  the 
employer  establishes  or  maintains  an 
alternative  defined  contribution  plan. 
For  purposes  of  the  preceding  sentence, 
the  definition  of  the  term  "employer" 
contained  in  §  1.401(k)-6  is  applied  as 
of  the  date  of  plan  termination,  and  a 
plan  is  an  alternative  defined 
contribution  plan  only  if  it  is  a  defined 
contribution  plan  that  exists  at  any  time 
during  the  period  beginning  on  the  date 
of  plan  termination  and  ending  12 
months  after  distribution  of  all  assets 
from  the  terminated  plem.  However,  if  at 
all  times  during  the  24-month  period 
begiiming  12  months  before  the 
termination,  fewer  than  2%  of  the 
employees  who  were  eligible  under  the 
defined  contribution  plan  that  includes 
the  cash  or  deferred  arrangement  as  of 
the  date  of  plan  termination  are  eligible 
under  the  other  defined  contribution 
plan,  the  other  plan  is  not  an  alternative 
defined  contribution  plan.  In  addition,  a 
defined  contribution  plan  is  not  treated 
as  an  alternative  defined  contribution 
plan  if  it  is  an  employee  stock 
ownership  plan  as  defined  in  section 
4975(e)(7)  or  409(a),  a  simpUfied 


employee  pension  as  defined  in  section 
408(k),  a  SIMPLE  IRA  plan  as  defined  m 
section  408(p),  a  plan  or  contract  that 
satisfies  the  requirements  of  section 
403(b),  or  a  plan  that  satisfies  the 
requirements  of  section  457. 

(ii)  Lump  sum  requirement  for  certain 
distributions.  A  distribution  may  be 
made  under  paragraph  (d)(l)(iii)  of  this 
section  only  if  it  is  a  lump  sum 
distribution.  The  term  lump  sum 
distribution  has  the  meaning  provided 
in  section  402(e)(4)(D)  (without  regard 
to  section  402(e)(4)(D)(i)(I),  (D),  (HI)  and 
(IV)).  In  addition,  a  lump  sum 
distribution  includes  a  distribution  of 
an  aimuity  contract  from  a  trust  that  is 
part  of  a  plan  described  in  section 
401(a)  and  which  is  exempt  from  tax 
under  section  501(a)  or  an  aimuify  plan 
described  in  403(a). 

(5)  Rules  applicable  to  all 
distribution^— (i)  Exclusive  distribution 
rules.  Amounts  attributable  to  elective 
contributions  may  not  be  distributed  on 
account  of  any  event  not  described  in 
this  paragraph  (d),  such  as  completion 
of  a  stated  period  of  plan  participation 
or  the  lapse  of  a  fixed  number  of  years. 
For  example,  if  excess  deferrals  (and 
income)  for  an  employee's  taxable  year 
are  not  distributed  within  the  time 
prescribed  in  §  1.402(g)-l (e)(2)  or  (3), 
the  amounts  may  be  distributed  only  on 
account  of  an  event  described  in  this 
paragraph  (d).  Pursuant  to  section 
401(k)(8),  the  prohibition  on 
distributions  set  forth  in  this  section 
does  not  apply  to  a  distribution  of 
excess  contributions  under  §  1.401(k)- 
2(b).  In  addition,  the  prohibition  on 
distributions  set  forth  in  this  paragraph 
(d)  does  not  apply  to  a  distribution  of 
excess  aimual  additions  pursuant  to 
§1.415-6(b)(6)(iv). 

(ii)  Deemed  distributions.  The  cost  of 
life  insurance  (determined  under 
section  72)  is  not  treated  as  a 
distribution  for  purposes  of  section 
401(k)(2)  and  this  paragraph  (d).  The 
making  of  a  loan  is  not  treated  as  a 
distribution,  even  if  the  loan  is  seciured 
by  the  employee's  accrued  benefit 
attributable  to  elective  contributions  or 
is  includible  in  the  employee's  income 
under  section  72(p).  However,  the 
reduction,  by  reason  of  default  o&  a 
loan,  of  an  employee's  accrued  benefit 
derived  from  elective  contributions  is 
treated  as  a  distribution. 

(iii)  ESOP  dividend  distributions.  A 
plan  does  not  fail  to  satisfy  the 
requirements  of  this  paragraph  (d) 
merely  by  reason  of  a  dividend 
distribution  described  in  section 
404(k)(2). 

(iv)  Limitations  apply, after  transfer. 
The  limitations  of  this  paragraph  (d) 
generally  continue  to  apply  to  amounts 


42496 


Federal  Register /Vol.  68,  No.  137 /Thursday,  July  17,  2003  /  Proposed  Rules 


attributable  to  elective  contributions 
(including  QNECs  and  qualified 
matching  contributions  taken  into 
■account  for  the  ADP  test  under 
§  1.401(k)-2(a)(6))  that  are  transferred  to 
another  qualified  plan  of  the  same  or 
another  employer.  Thus,  the  transferee 
plan  will  generally  fail  to  satisfy  the 
requirements  of  section  401(a)  and  this 
section  if  transferred  amounts  may  be 
distributed  before  the  times  specified  in 
this  paragraph  (d).  In  addition,  a  cash  or 
deferred  arrangement  fails  to  satisfy  the 
limitations  of  this  paragraph  (d)  if  it 
transfers  amounts  to  a  plan  that  does  not 
provide  that  the  transferred  amounts 
may  not  be  distributed  before  the  times 
specified  in  this  paragraph  (d).  The 
transferor  plan  does  not  fail  to  comply 
with  the  preceding  sentence  if  it 
reasonably  concludes  that  the  transferee 
plan  provides  that  the  transferred 
amounts  may  not  be  distributed  before 
the  times  specified  in  this  paragraph  (d). 
What  constitutes  a  basis  for  a  reasonable 
conclusion  is  comparable  to  the  rules 
related  to  acceptance  of  rollover 
distributions.  See  §  1.401(a)(31)-l.  A- 
14.  The  limitations  of  this  paragraph  (d) 
cease  to  apply  after  the  transfer, 
however,  if  the  amounts  could  have 
been  distributed  at  the  time  of  the 
transfer  (other  than  on  account  of 
hardship),  and  the  transfer  is  an  elective 
transfer  described  in  §  1.411(d}-4,  Q&A- 
3(b)(1).  The  limitations  of  this  paragraph 
(d)  also  do  not  apply  to  amounts  that 
have  been  paid  in  a  direct  rollover  to  the 
plan  after  being  distributed  by  another 
plan. 

(6)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (d): 

Example  1 .  Employer  M  maintains  Plan  V, 
a  profit-sharing  plan  tbat  includes  a  cash  or 
deferred  arrangement.  Elective  contributions 
under  the  arrangement  may  be  withdrawn  for 
any  reason  after  two  years  following  the  end 
of  the  plan  year  in  which  the  contributions 
were  made.  Because  the  plan  permits 
distributions  of  elective  contributions  before 
the  occurrence  of  one  of  the  events  specified 
in  section  401(k)(2)(B)  and  this  paragraph  (d). 
the  cash  or  deferred  arrangement  is  a 
nonqualified  cash  or  deferred  arrangement 
and  the  elective  contributions  are  currently 
includible  in  income  under  section  402. 

Example  2.  (i)  Employer  N  maintains  Plan 
W.  a  profit-sharing  plan  that  includes  a  cash 
or  deferred  arrangement.  Plan  W  provides  for 
distributions  upon  a  participant's  severance 
from  employment,  death  or  disability.  All 
employees  of  Employer  N  and  its  wholly 
owned  subsidiary.  Employer  O,  are  eligible  to 
participate  in  Plan  W.  Employer  N  agrees  to 
sell  all  issued  and  outstanding  shares  of 
Employer  O  to  an  unrelated  entity.  Employer 
T,  effective  on  December  31.  2006.  Following 
the  transaction,  Employer  O  will  be  a  wholly 
owned  subsidiary  of  Employer  T. 
Additionally,  individuals  who  are  employed 


by  Employer  O  on  the  effective  date  of  the 
sale  continue  to  be  employed  by  Employer  O 
following  the  sale.  Following  the  transaction, 
all  employees  of  Employer  O  will  cease  to 
participate  in  Plan  W  and  will  become 
eligible  to  participate  in  the  cash  or  deferred 
arrangement  maintained  by  Employer  T,  Plan 
X.  No  assets  will  be  transferred  from  Plan  W 
to  Plan  X,  except  in  the  case  of  a  direct 
rollover  within  the  meaning  of  section 
401(a)(31). 

(ii)  Employer  O  ceases  to  be  a  member  of 
Employer  N's  controlled  group  as  a  result  of 
the  sale.  Therefore,  employees  of  Employer  O 
who  participated  in  Plan  W  will  have  a 
severance  from  employment  and  are  eligible 
to  receive  a  distribution  from  Plan  W. 

Example  3.  (i)  Employer  Q  maintains  Plan 
Y,  a  profit-sharing  plan  that  includes  a  cash 
or  deferred  arrangement.  Plan  Y,  the  only 
plan  maintained  by  Employer  Q,  does  not 
provide  for  loans.  However,  Plan  Y  provides 
that  elective  contributions  under  the 
arrangement  may  be  distributed  to  an  eligible 
employee  on  account  of  hardship  using  the 
deemed  immediate  and  heavy  financial  need 
provisions  of  paragraph  (d)(3)(iii)(B)  of  this 
section  and  provisions  regarding 
distributions  necessary  to  satisfy  financial 
need  of  paragraphs  (d)(3)(iv)(A)  through  (D) 
of  this  section.  Employee  A  is  an  eligible 
employee  in  Plan  Y  with  an  account  balance 
of  $50,000  attributable  to  elective 
contributions  made  by  Employee  A.  The  total 
amount  of  elective  contributions  made  by 
Employee  A,  who  has  not  previously 
received  a  distribution  from  Plan  Y,  is 
$20,000.  Employee  A  requests  a  $15,000 
hardship  distribution  of  his  elective 
contributions  to  pay  6  months  of  college 
tuition  and  room  and  board  expenses  for  his 
dependent  child.  At  the  time  of  the 
distribution  request,  the  sole  asset  of 
Employee  A  (that  is  reasonably  available  to 
Employee  A  within  the  meaning  of  paragraph 
(d](3)(iv)(B)  of  this  section)  is  a  savings 
account  with  an  available  balance  of  $10,000. 

(ii)  A  distribution  is  made  on  account  of 
hardship  only  if  the  distribution  both  is  made 
on  account  of  an  immediate  and  heavy 
financial  need  of  the  employee  and  is 
necessary  to  satisfy  the  financial  need.  Under 
paragraph  (d)(3)(iii)(B)  of  this  section,  a 
distribution  for  payment  of  up  to  the  next  12 
months  of  post-secondary  education  and 
room  and  board  expenses  for  Employee  A's 
dependant  child  is  deemed  to  be  on  account 
of  an  immediate  and  heavy  financial  need  of 
Employee  A. 

(iii)  A  distribution  is  treated  as  necessary 
to  satisfy  Employee  As  immediate  and  heavy 
financial  need  to  the  extent  the  need  may  not 
be  relieved  from  other  resources  reasonably 
available  to  Employee  A.  Under  paragraph 
(d)(3)(iv)(B)  of  this  section.  Employee  A's 
$10,000  savings  account  is  a  resource  that  is 
reasonably  available  to  the  employee  and 
must  be  taken  into  account  in  determining 
the  amount  necessary  to  satisfy  Employee  A's 
immediate  and  heavy  financial  need.  Thus, 
Employee  A  may  receive  a  distribution  of 
only  $5,000  of  his  elective  contributions  on 
account  of  this  hardship,  plus  an  amount 
necessary  to  pay  any  federal,  state,  or  local 
income  taxes  or  penalties  reasonably 
anticipated  to  result  from  the  distribution. 


Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3.  Employee  B,  another  employee  of 
Employer  Q  has  an  account  balance  of 
$25,000,  attributable  to  Employee  B's  elective 
contributions.  The  total  amount  of  elective 
contributions  made  by  Employee  B,  who  has 
not  previously  received  a  distribution  frchn 
Plan  Y,  is  $15,000.  Employee  B  requests  a  • 
$10,000  distribution  of  his  elective 
contributions  to  pay  6  months  of  college 
tuition  and  room  and  board  expenses  for  his 
dependent  child.  Employee  B  makes  a 
written  representation  (with  respect  to  which 
Employer  Q  has  no  actual  knowledge  to  the 
contrary)  that  the  need  cannot  reasonably  be 
relieved:  (1)  through  reimbursement  or 
compensation  by  insurance  or  otherwise;  (2) 
by  liquidation  of  the  employee's  assets;  (3)  by 
cessation  of  elective  contributions  or 
employee  contributions  under  the  plan;  (4) 
by  other  distributions  or  nontaxable  (at  the 
time  of  the  loan)  loans  from  plans  maintained 
by  the  employer  or  by  any  other  employer; 
or  (5)  by  borrowing  from  commercial  sources 
on  reasonable  commercial  terms  in  an 
amount  sufficient  to  satisfy  the  need. 

(ii)  Under  paragraph  (d)(3)(iii)(B)  of  this 
section,  a  distribution  for  payment  of  up  to 
the  next  12  months  of  post-secondary 
education  and  room  and  board  expenses  for 
Employee  B's  dependant  child  is  deemed  to 
be  on  account  of  an  Employee  B's  immediate 
and  heavy  financial  need.  In  addition, 
because  Employer  Q  can  rely  on  Employee 
B's  written  representation,  the  distribution  is 
considered  necessary  to  satisfy  Employee  B's 
immediate  and  heavy  financial  need. 
Therefore,  Employee  B  may  receive  a  $10,000 
distribution  of  his  elective  contributions  on 
account  of  hardship  plus  an  amount 
necessary  to  pay  any  federal,  state,  or  local 
income  taxes  or  penalties  reasonably 
anticipated  to  result  from  the  distribution. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  Plan  Y  provides  for 
hardship  distributions  using  the  safe  harbor 
rule  of  paragraph  (d)(3)(iv)(E)  of  this  section. 
Accordingly,  Plan  Y  provides  for  a  6  month 
suspension  of  an  eligible  employee's  elective 
contributions  and  employee  contributions  to 
the  plan  after  the  receipt  of  a  hardship 
distribution  by  such  eligible  employee. 

(ii)  Under  paragraph  (d)(3)(iii)(B]  of  this 
section,  a  distribution  for  payment  of  up  to 
the  next  12  months  of  post-secondary 
education  and  room  and  board  expenses  for 
Employee  A's  dependant  child  is  deemed  to 
be  on  account  of  an  Employee  A's  immediate 
and  heavy  financial  need.  In  addition, 
because  Employee  A  is  not  eligible  for  any 
other  distribution  or  loan  from  Plan  Y  and 
Plan  Y  suspends  Employee  A's  elective 
contributions  and  employee  contributions 
following  receipt  of  the  hardship 
distribution,  the  distribution  will  be  deemed 
necessary  to  satisfy  Employee  A's  immediate 
and  heavy  financial  need  (and  Employee  A 
is  not  required  to  first  liquidate  his  savings 
account).  Therefore,  Employee  A  may  receive 
a  $15,000  distribution  of  his  elective 
contributioiis  on  account  of  hardship  plus  an 
amount  necessary  to  pay  any  federal,  state,  or 
local  income  taxes  or  penalties  reasonably 
"anticipated  to  result  from  the  distribution. 

Example  6.  Employer  R  maintains  a  pre- 
ERISA  money  purchase  pension  plan  that 
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includes  a  cash  or  deferred  arrangement  that 
is  not  a  rural  cooperative  plan.  Elective 
contributions  under  the  arrangement  may  be 
distributed  to  an  employee  on  account  of 
hardship.  Under  paragraph  (d)(1)  of  this 
section,  hardship  is  a  permissible 
distribution  event  only  in  a  profit-sharing, 
stock  bonus  or  rural  cooperative  plan.  Since 
elective  contributions  under  the  arrangement 
may  be  distributed  before  a  permissible 
distribution  event  occurs,  the  cash  or 
deferred  arrangement  does  not  satisfy  this 
paragraph  (d),  and  is  not  a  qualified  cash  or 
deferred  arrangement.  Moreover,  the  plan  is 
not  a  qualified  plan  because  a  money 
purchase  pension  plan  may  not  provide  for 
payment  of  benefits  upon  hardship.  See 
§1.401-l(b)(l)(i). 

{e)  Additional  requirements  for 
qualified  cash  or  deferred 
arrangements — (1)  Qualified  plan 
requirement.  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (e) 
only  if  the  plan  of  which  it  is  a  part  is 
a  profit-sharing,  stock  bonus,  pre-ERISA 
money  purchase  or  nual  cooperative' 
plan  that  otherwise  satisfies  the 
requiremehts  of  section  401(a)  (taking 
into  account  the  cash  or  deferred 
arrangement).  A  plan  that  includes  a 
cash  or  deferred  arrangement  may 
provide  for  other  contributions, 
including  employer  contributions  (other 
than  elective  contributions),  employee 
contributions,  or  both.  However,  except 
as  expressly  permitted  luider  section 
401(m).  410(b)(2)(A)(ii)  or  416(c)(2)(A). 
elective  contributions  and  matching 
contributions  taken  into  account  imder 
§  1.401{k)-2(a)  may  not  be  taken  into 
account  for  purposes  of  determining 
whether  any  other  contributions  under 
any  plan  (including  the  plan  to  which 
the  contributions  are  made)  satisfy  the 
Requirements  of  section  401(a). 

(2)  Election  requirements — (i)  Cash 
must  be  available.  A  cash  or  deferred 
arrangement  satisfies  this  paragraph  (e) 
only  if  the  arrangement  provides  that 
the  amoiuit  that  each  eUgible  employee 
may  defer  as  an  elective  contribution  is 
available  to  the  employee  in  cash.  Thus, 
for  example,  if  an  eligible  employee  is 
provided  the  option  to  receive  a  taxable 
benefit  (other  than  cash)  or  to  have  the 
employer  contribute  on  the  employee's 
behalf  to  a  profit-sharing  plan  an 
amoimt  equal  to  the  value  of  the  taxable 
benefit,  the  arrangement  is  not  a 
qualified  cash  or  deferred  arrangement. 
Similarly,  if  an  employee  has  the  option 
to  receive  a  specified  amoimt  in  cash  or 
to  have  the  employer  contribute  an 
amount  in  excess  of  the  specified  cash 
amount  to  a  profit-sharing  plan  on  the 
employee's  behalf,  any  contribution 
madehy  the  employer  on  the 
employee's  behalf  in  excess  of  the 
specified  cash  amoiuit  is  not  treated  as 
made  pursuant  to  a  qualified  cash  or 


deferred  arrangement.  This  cash 
availability  requirement  applies  even  if 
the  cash  or  deferred  arrangement  is  part 
of  a  cafeteria  plan  within  the  meaning 
of  section  125. 

(ii)  Frequency  of  elections.  A  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if  the  arrangement 
provides  an  employee  with  an  effective 
opportunity  to  make  (or  change)  a  cash 
or  deferred  election  at  least  once  during 
each  plan  year.  Whether  an  employee 
has  an  effective  opportunity  is 
determined  based  on  all  the  relevant 
facts  and  circumstances,  including 
notice  of  the  availability  of  the  election, 
the  period  of  time  during  which  an 
election  may  be  made,  and  any  other 
conditions  on  elections. 

(3)  Separate  accounting 
requirement — (i)  General  rule.  A  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (e)  only  if  the  portion  of  an 
employee's  benefit  subject  to  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section  is  determined  by  an 
acceptable  separate  accounting  between 
that  portion  and  any  other  benefits. 
Separate  accounting  is  not  acceptable 
unless  gains,  losses,  vdthdrawals,  and 
other  credits  or  charges  are  separately 
allocated  on  a  reasonable  and  consistent 
basis  to  the  accounts  subject  to  the 
requirements  of  paragraphs  (c)  and  (d) 
of  this  section  and  to  other  accoimts. 
Subject  to  section  401(a)(4),  fcrfeitvires 
are  not  required  to  be  allocated  to  the 
accoimts  in  which  benefits  are  subject  to 
paragraphs  (c)  and  (d)  of  this  section. 

[ii]  Satisfaction  of  separate 
accounting  requirement.  The 
requirements  of  paragraph  (e)(3)(i)  of 
this  section  are  treated  as  satisfied  if  all 
amounts  held  under  a  plan  that  includes 
a  cash  or  deferred  arrangement  (and,  if 
applicable,  under  another  plan  to  which 
QNECs  and  QMACs  are  made)  are 
subject  to  the  requirements  of 
paragraphs  (c)  and  (d)  of  this  section. 

(4)  Limitations  on  cash  or  deferred 
arrangements  of  state  and  local 
governments — (i)  General  rule.  A  cash 
or  deferred  arrangement  does  not  satisfy 
the  requirements  of  this  paragraph  (e)  if 
the  arrangement  is  adopted  after  May  6, 
1986,  by  a  State  or  local  government  or 
political  subdivision  thereof,  or  any 
agency  or  instrumentality  thereof  (a 
governmental  unit).  For  purposes  of  this 
paragraph  (e)(4),  an  employer  that  has 
made  a  legally  binding  commitment  to 
adopt  a  cash  or  deferred  arrangement  is 
treated  as  having  adopted  the 
arrangement  on  that  date. 

(ii)  Rural  cooperative  plans  and 
Indian  tribal  governments.  This 
paragraph  (e)(4)  does  not  apply  to  a 
rural  cooperative  plan  or  to  a  plan  of  an 
employer  which  is  an  Indian  tribal 


government  (as  defined  in  section 
7701(a)(40)),  a  subdivision  of  an  Indian 
tribal  government  (determined  in 
accordance  with  section  7871(d)),  an 
agency  or  instrumentality  of  an  Indian 
tribal  government  or  subdivision 
thereof,  or  a  corporation  chartered 
under  Federal,  State  or  tribal  law  which 
is  owned  in  whole  or  in  part  by  any  of 
the  entities  in  this  paragraph  (e)(4){ii). 

(iii)  Adoption  after  May  6,  1986.  A 
cash  or  deferred  arrangement  is  treated 
as  adopted  after  May  6,  1986,  with 
respect  to  all  employees  of  any 
employer  that  adopts  the  arrangement 
after  such  date. 

(iv)  Adoption  before  May  7,  1986.  If  a 
governmental  unit  adopted  a  cash  or 
deferred  arrangement  before  May  7, 
1986,  then  any  cash  or  deferred 
arrangement  adopted  by  the  unit  at  any 
time  is  treated  as  adopted  before  that 
date.  If  an  employer  adopted  an 
arrangement  prior  to  such  date,  all 
employees  of  the  employer  may 
participate  in  the  arrangement. 

(5)  One-year  eligibility  requirement.  A 
cash  or  deferred  arrangement  satisfies 
this  paragraph  (e)  only  if  no  employee 
is  required  to  complete  a  period  of 
service  with  the  employer  maintaining 
the  plan  extending  beyond  the  period 
permitted  under  section  410(a)(1) 
(determined  without  regard  to  section 
410(a)(l)(B)Ci))  to  be  eligible  to  make  a  - 
cash  or  deferred  election  under  the 
arrangement. 

(6)  Other  benefits  not  contingent  upon 
elective  contributions — (i)  General  rule. 
A  cash  or  deferred  arrangement  satisfies 
this  paragraph  (e)  only  if  no  other 
benefit  is  conditioned  (directly  or 
indirectly)  upon  the  employee's  electing 
to  make  or  not  to  make  elective 
contributions  under  the  arrangement. 
The  preceding  sentence  does  not  apply 

tOfc*- 

(A)  Any  matching  contribution  (as 
defined  in  §  1.401  (m)-l (a)(2))  made  by 
reason  of  such  an  election; 

(B)  Any  benefit,  right  or  feature  (such 
as  a  plan  loan)  that  requires,  or  results 
in,  an  amount  to  be  withheld  from  an 
employee's  pay  (e.g.  to  pay  for  the 
benefit  or  to  repay  the  loan),  to  the 
extent  the  cash  or  deferred  arrangement 
restricts  elective  contributions  to 
amounts  available  after  such 
withholding  from  the  employee's  pay 
(after  deduction  of  all  applicable  income 
and  employment  taxes); 

(C)  Any  reduction  in  the  employer's 
top-heavy  contributions  under  section 
416(c)(2)  because  of  matching 
contributions  that  resulted  firom  the 
elective  contributions;  or 

(D)  Any  benefit  that  is  provided  at  the 
employee's  election  under  a  plan 
described  in  section  125(d)  in  lieu  of  an 
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elective  cxintribution  iinder  a  qualified 
cash  or  deferred  arrangement. 

(ii)  Definition  of  other  benefits.  For 
purposes  of  this  paragraph  (e)(6),  other 
benefits  include,  but  are  not  limited  to, 
benefits  under  a  defined  benefit  plan; 
nonelective  contributions  under  a 
defined  contribution  plan;  the 
availability,  cost,  or  amount  of  health 
benefits;  vacations  or  vacation  pay;  life 
insurance;  dental  plans;  legal  services 
plans;  loans  (including  plan  loans); 
financial  planning  services;  subsidized 
retirement  benefits;  stock  options; 
property  subject  to  section  83;  and 
dependent  care  assistance.  Also, 
increases  in  salary  and  bonuses  (other 
than  those  actually  subject  to  the  cash 
or  deferred  election)  are  benefits  for 
purposes  of  this  paragraph  (e)(6).  The 
ability  to  make  after-tax  employee 
contributions  is  a  benefit,  but  that 
benefit  is  not  contingent  upon  an 
employee's  electing  to  make  or  not  make 
elective  contributions  under  the 
arrangement  merely  because  the  amount 
of  elective  contributions  reduces  dollar- 
for-dollar  the  amount  of  after-tax 
employee  contributions  that  may  be 
made.  Additionally,  benefits  under  any 
other  plan  or  arrangement  (whether  or 
not  qualified)  are  not  contingent  upon 
an  employee's  electing  to  make  or  not  to 
make  elective  contributions  under  a 
cash  or  deferred  arrangement  merely 
because  the  elective  contributions  are  or 
are  not  taken  into  account  as 
compensation  imder  the  other  plan  or 
arrangement  for  purposes  of 
determining  benefits. 

(iii)  Effect  of  certain  statutory  limits. 
Any  benefit  under  an  excess  benefit 
plan  described  in  section  3(36)  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  that  is  dependent  on  the 
employee's  electing  to  make  or  nbt  to 
make  elective  contributions  is  not 
treated  as  contingent. 

(iv)  Nonqualified  deferred 
compensation.  Participation  in  a 
nonqualified  deferred  compensation 
•  plan  is  treated  as  contingent  for 
purposes  of  this  paragraph  (e)(6)  only  to 
the  extent  that  an  employee  may  receive 
additional  deferred  compensation  under 
the  nonqualified  plan  to  the  extent  the 
employee  makes  or  does  not  make 
elective  contributions.  Deferred 
compensation  under  a  nonqualified 
plan  of  deferred  compensation  that  is 
dependent  on  an  employee's  having 
made  the  n^aximiun  elective  deferrals 
under  section  402(g)  or  the  maximum 
elective  contributions  permitted  under 
the  terms  of  the  plan  also  is  not  treated 
as  contingent. 

(v)  Plan  loans  and  distributions.  A 
loan  or  distribution  of  elective 
contributions  is  not  a  benefit 


conditioned  on  an  employee's  electing 
to  make  or  not  make  elective 
contributions  under  the  arrangement 
merely  because  the  amount  of  the  loan 
or  distribution  is  based  on  the  amount 
of  the  employee's  account  balance. 

(vi)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (e)(6): 

Example  1.  Employer  T  maintains  a  cash 
or  deferred  arrangement  for  all  of  its 
employees.  Employer  T  also  maintains  a 
nonqualified  deferred  compensation  plan  for 
two  highly  paid  executives.  Employees  R  and 
C.  Under  the  terms  of  the  nonqualified 
deferred  compensation  plan,  R  and  C  are 
eligible  to  participate  only  if  they  do  not 
make  elective  contributions  under  the  cash  or 
deferred  arrangement.  Participation  in  the 
nonqualified  plan  is  a  contingent  benefit  for 
purposes  of  this  paragraph  (e)(6),  because  R's 
and  C's  participation  is  conditioned  on  their 
electing  not  to  make  elective  contributions 
under  the  cash  or  deferred  arrangement. 

Example  2.  Employer  T  maintains  a  cash 
or  deferred  arrangement  for  all  its  employees. 
Employer  T  also  maintains  a  nonqualified 
deferred  compensation  plan  for  two  highly 
paid  executives.  Employees  R  and  C.  Under 
the  terms  of  the  arrangements,  Employees  R 
and  C  may  defer  a  maximum  of  10%  of  their 
compensation,  and  may  allocate  their 
deferral  between  the  cash  or  deferred 
arrangement  and  the  nonqualified  deferred 
compensation  plan  in  any  way  they  choose 
(subject  to  the  overall  10%  maximum). 
Because  the  maximum  deferral  available 
under  the  nonqualified  deferred 
compensation  plan  depends  on  the  elective 
deferrals  made  under  the  cash  or  deferred 
arrangement,  the  right  to  participate  in  the 
nonqualified  plan  is  a  contingent  benefit  for 
purposes  of  paragraph  (e)(6). 

(7)  Plan  provision  requirement.  A 
plan  that  includes  a  cash  or  deferred 
arrangement  satisfies  this  paragraph  (e) 
only  if  it  provides  that  the 
nondiscrimination  requirements  of 
section  401(k)  will  be  met.  Thus,  the 
plan  must  provide  for  satisfaction  of  one 
of  the  specific  alternatives  described  in 
paragraph  fb)(l)(ii)  of  this  section  and, 
if  with  respect  to  that  alternative  there 
are  optional  choices,  which  of  the 
optional  choices  will  apply.  For 
example,  a  plan  that  uses  the  ADP  test 
of  section  401(k)(3),  as  described  in 
paragraph  (b)(l)(ii)(A)  of  this  section, 
must  specify  whethjer  it  is  using  the 
ciurent  year  testing  method  or  prior  year 
testing  method.  Additionally,  a  plan 
that  uses  the  prior  year  testing  method 
must  specify  whether  the  ADP  for 
eligible  NHCEs  for  the  first  plan  year  is 
3%  or  the  ADP  for  the  eligible  NHCEs 
for  the  first  plan  year.  Similarly,  a  plan 
that  uses  the  safe  harbor  method  of 
section  401(k)(12),  as  described  in 
paragraph  (b)(l)(ii)(B)  of  this  section, 
must  specify  whether  the  safe  harbor 
contribution  will  be  the  nonelective  safe 


harbor  contribution  or  the  matching  safe 
harbor  contribution  and  is  not  permitted 
to  provide  that  ADP  testing  will  be  used 
if  the  requirements  for  the  safe  harbor 
are  not  satisfied.  For  purposes  of  this 
paragraph  {e){7),  a  plan  may  incorporate 
by  reference  the  provisions  of  section 
401{k)(3)  and  §  1.401(k)-2  if  that  is  the 
nondiscrimination  test  being  applied. 

(f)  Effective  dates— {1)  General  rule. 
This  section  and  §§  1.401  (k)-2  through 
1.401(k)-6  apply  to  plan  years  that 
begin  on  or  after  the  date  that  is  12 
months  after  the  issuance  of  these 
regulations  in  final  form,  except  as 
otherwise  provided  in  this  paragraph  (f). 

(2)  Collectively  bargained  plans.  In 
the  case  of  a  plan  maintained  pursuant 
to  one  or  more  collective  bargaining 
agreements  between  employee 
representatives  and  one  or  more 
employers  in  effect  on  the  date 
described  in  paragraph  (f)(1)  of  this 
section,  the  provisions  of  this  section 
and  §§  1.401(k)-2  through  1.401{k)-6 
apply  to  the  later  of  the  first  plan  year 
beginning  after  the  termination  of  the 
last  such  agreement  or  the  plan  year 
described  in  paragraph  (f)(1)  of  this 
section. 

§1.401(k)-2    ADP  test. 

(a)  Actual  deferral  percentage  (ADP) 
test— (1)  In  general— {[)  ADP  test 
formula.  A  cash  or  deferred  arrangement 
satisfies  the  ADP  test  for  a  plan  year 
only  if — 

(A)  The  ADP  for  tiie  eligible  HCEs  for 
the  plan  year  is  not  more  than  the  ADP 
for  the  eligible  NHCEs  for  the  applicable 
year  multiplied  by  1.25;  or 

(B)  The  excess  of  the  ADP  for  the 
eligible  HCEs  for  the  plan  year  over  the 
ADP  for  the  eligible  NHCEs  for  the 
applicable  year  is  not  more  than  2 
percentage  points,  and  the  ADP  for  the 
eligible  HCEs  for  the  plan  year  is  not 
more  than  the  ADP  for  the  eligible 
NHCEs  for  the  applicable  year 
multiplied  by  2. 

(ii)  HCEs  as  sole  eligible  employees.  If, 
for  the  applicable  year  for  determining 
the  ADP  of  the  NHCEs  for  a  plan  year, 
there  are  no  eligible  NHCEs  (i.e.  all  of 
the  eligible  employees  under  the  cash  or 
deferred  arrangement  for  the  applicable 
year  are  HCEs),  the  arrangement  is 
deemed  to  satisfy  the  ADP  test  for  the 
plan  year. 

(iii)  Special  rule  for  early 
participation.  If  a  cash  or  deferred 
arrangement  provides  that  employees 
are  eligible  to  participate  before  they 
have  completed  the  minimum  age  and 
service  requirements  of  section 
410(a)(1)(A),  and  if  the  plan  applies 
section  410(b)(4)(B)  in  determining 
whether  the  cash  or  deferred 
arrangement  meets  the  requirements  of 
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section  410(b)(1),  then  in  determining 
whether  the  arrangement  meets  the 
requirements  under  paragraph  (a)(1)  of 
this  section,  either — 

(A)  Pursuant  to  section  401(k)(3)(F), 
the  ADP  test  is  performed  under  the 
plan  (determined  without  regard  to 
disaggregation  under  §  1.410(b)-7(c)(3)), 
using  the  ADP  for  all  eligible  HCEs  for 
the  plan  year  and  the  ADP  of  eligible 
NHCEs  for  the  applicable  year, 
disr^arding  all  NHCEs  who  have  not 
met  the  minimum  age  and  service 
requirements  of  section  410(a)(1)(A);  or 

(B)  Pursuant  to  §  1.401(k)-l(b)(4),  the 
plan  is  disaggregated  into  separate  plans 
and  the  ADP  test  is  performed 
separately  for  all  eligible  employees 
who  have  completed  the  minimiun  age 
and  service  requirements  of  section 
410(a)(1)(A)  and  for  all  eligible 
employees  who  have  not  completed  the 
minimum  age  and  service  requirements 
of  section  410(a)(1)(A). 

(2)  Determination  of  ADP— (i)  General 
rule.  The  ADP  for  a  group  of  eligible 
employees  (either  eligible  HCEs  or  ' 
eligible  NHCEs)  for  a  plan  year  or 
applicable  year  is  the  average  of  the 
ADRs  of  the  eligible  employees  in  that 
group  for  that  year.  The  ADP  for  a  group 
of  eligible  employees  is  calculated  to  the 
nearest  hundredth  of  a  percentage  point. 

(ii)  Determination  of  applicable  year 
under  current  year  and  prior  year 
testing  method.  The  ADP  test  is  applied 
using  the  prior  year  testing  method  or 
the  current  year  testing  method.  Under 
the  prior  year  testing  method,  the 
applicable  year  for  determining  the  ADP 
for  the  eligible  NHCEs  is  the  plan  year 
immediately  preceding  the  plan  year  for 
which  the  ADP  test  is  being  performed. 
Under  the  prior  year  testing  method,  the 
ADP  for  the  eligible  NHCEs  is 
determined  using  the  ADRs  for  the 
eligible  employees  who  were  NHCEs  in 
that  preceding  plan  year,  regardless  of 
whether  those  NHCEs  are  eligible 
employees  or  NHCEs  in  the  plan  year 
for  which  the  ADP  test  is  being 
calculated.  Under  the  current  year 
testing  method,  the  applicable  year  for 
determining  the  ADP  for  the  eligible 
NHCEs  is  the  same  plan  year  as  the  plan 
year  for  which  the  ADP  test  is  being 
performed.  Under  either  method,  the 
ADP  for  eligible  HCEs  is  the  average  of 
the  ADRs  of  the  eligible  HCEs  for-the 
plan  year  for  which  the  ADP  test  is 
being  performed.  See  paragraph  (c)  of 


this  section  for  additional  rules  for  the 
prior  year  testing  method. 

(3)  Determination  of  ADR — (i)  General 
rule.  The  ADR  of  an  eligible  employee 
for  a  plan  year  or  applicable  year  is  the 
siun  of  the  employee's  elective 
contributions  taken  into  account  with 
respect  to  such  employee  for  the  year, 
determined  under  the  rules  of 
paragraphs  (a)(4)  and  (5)  of  this  section, 
and  the  qualified  nonelective 
contributions  and  qualified  matching 
contributions  taken  into  account  with 
respect  to  such  employee  under 
paragraph  (a)(6)  of  this  section  for  the 
year,  divided  by  the  employee's 
compensation  taken  into  account  for  the 
year.  The  ADR  is  calculated  to  the 
nearest  hundredth  of  a  percentage  point. 
If  no  elective  contributions,  qualified 
nonelective  contributions,  or  qualified 
matching  .contributions  are  taken  into 
accoimt  under  this  section  with  respect 
to  an  eligible  employee  for  the  year,  the 
ADR  of  the  employee  is  zero. 

(ii)  ADR  of  HCEs  eligible  under  more 
than  one  arrangement — (A)  General 
rule.  I*ursuant  to  section  401(k)(3)(A), 
the  ADR  of  an  HCE  who  is  an  eligible 
employee  in  more  than  one  cash  or 
deferred  arrangement  of  the  same 
employer  is  calculated  by  treating  all 
contributions  with  respect  to  such  HCE 
under  any  such  arrangement  as  being 
made  under  the  cash  or  deferred 
arrangement  being  tested.  Thus,  the 
ADR  for  such  an  HCE  is  calculated  by 
accimiulating  all  contributions  imder 
any  cash  or  deferred  arrangement  (other 
than  a  cash  or  deferred  arrangement 
described  in  paragraph  (a)(3)(ii)(B)  of  • 
this  section)  that  would  be  taken  into 
account  under  this  section  for  the  plan 
year,  if  the  cash  or  deferred  arrangement 
under  which  the  contribution  was  made 
applied  this  section  and  had  the  same 
plan  year.  For  example,  in  the  case  of 
a  plan  with  a  12-month  plan  year,  the 
ADR  for  the  plan  year  of  that  plan  for 
an  HCE  who  participates  in  multiple 
cash  or  deferred  arrangements  of  die 
same  employer  is  the  sum  of  all  i 
contributions  during  such  12-month 
period  that  would  be  taken  into  account 
with  respect  to  the  HCE  under  all  such 
arrangements  in  which  the  HCE  is  an 
eligible  employee,  divided  by  the  HCE's 
compensation  for  that  12-month  period 
(determined  using  the  compensation 
definition  for  the  plan  being  tested), 
without  regard  to  the  plan  year  of  the 


other  plans  and  whether  those  plans  are 
satisfying  this  section  or  §  1.401(k)-3. 

(B)  Plans  not  permitted  to  be 
aggregated.  Cash  or  deferred 
arrangements  under  plans  that  are  not 
permitted  to  be  aggregated  luider 
§  1.401(k)-l(b)(4)  (determined  without 
regard  to  the  prohibition  on  aggregating 
plans  with  inconsistent  testing  methods 
set  forUi  in  §  1.401(k)-l(b)(4)(iii)(B)  and 
the  prohibition  on  aggregating  plans 
with  different  plan  years  set  forth  in 
§  1.410(b)-7(d)(5))  are  not  aggregated 
imder  this  paragraph  (a)(3)(ii). 

(iii)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (a)(3): 

Example  1.  (i)  Employee  A,  an  HCE  with 
compensation  of  $120,000.  is  eligible  to  make 
elective  contributions  under  Plan  S  and  Plan 
T,  two  profit-sharing  plans  maintained  by 
Employer  H  with  calendar  year  plan  years, 
each  of  which  includes  a  cash  or  deferred 
arrangement.  During  the  current  plan  year. 
Employee  A  makes  elective  contributions  of 
$6,000  to  Plan  S  and  S4,000  to  Plan  T. 

(ii)  Under  each  plan,  the  ADR  for 
Employee  A  is  determined  by  dividing 
Employee  A's  total  elective  contributions 
under  ho\h  arrangements  by  Employee  A's 
compensation  taken  into  account  under  the 
plan  for  the  year.  Therefore,  Employee  A's 
ADR  under  each  plan  is  8.33%  ($10,000/ 
$120,000). 

Example  2.  (i)  The  facts  are  the  same  as 
in  Example  1,  except  that  Plan  T  defines 
compensation  (for  deferral  and  testing 
purposes)  to  exclude  all  bonuses  paid  to  an 
employee.  Plan  S  defines  compensation  (for 
deferral  and  testing  purposes]  to  include 
bonuses  paid  to  an  employee.  During  the 
current  year.  Employee  A's  compensation 
included  a  $10,000  bonus.  Therefore, 
Employee  A's  compensation  under  Plan  T  is 
$110,000  and  Employee  A's  compensation 
under  Plan  S  is  $120,000. 

(ii)  Employee  As  ADR  imder  Plan  T  is 
9.09%  ($10,000/$!  10,000)  and  under  Plan  S, 
Employee  A's  ADR  is  8.33%  ($10,000/ 
$120,000). 

Example  3.  (i)  Employer  J  sponsors  two 
profit-sharing  plans.  Plan  U  and  Plan  V,  each 
of  which  includes  a  cash  or  deferred 
arrangement.  Plan  U's  plan  year  begins  on 
)uly  1  and  ends  on  June  30.  Plan  V  has  a 
calendar  year  plan  year.  Compensation  under 
both  plans  is  limited  to  the  participant's 
compensation  during  the  period  of 
participation.  Employee  B  is  an  HCE  who 
participates  in  both  plans.  Employee  B's 
monthly  compensation  and  elective 
contributions  to  each  plan  for  the  2005  and 
2006  calendar  years  are  as  follows; 


Calendar  year 

Monthly 
compensation 

Monthly  elective 

contribution  to 

PlanU 

Monthly  elective 

contribution  to 

Plan  V 

2005 
2006 

$10,000 
11.500 

S-SOO 
700 

$400 
550 
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(ii)  Under  Plan  U,  Employee  B's  ADR  for 
the  plan  year  ended  June  30,  2006,  is  equal 
to  Employee  B's  total  elective  contributions 
under  Plan  U  and  Plan  V  for  the  plan  year 
ending  June  30,  2006  divided  by  Employee 
B's  compensation  for  that  period.  Therefore, 
Employee  B's  ADR  under  Plan  U  for  the  plan 
year  ending  June  30,  2006,  is  (($900  x  6)  + 
($1,250  X  6  ))/(($10,000  X  6)  +  ($11,500  x  6)). 
or  10%. 

(iii)  Under  Plan  V,  Employee  B's  ADR  for 
the  plan  year  ended  December  31.  2005,  is 
equal  to  total  elective  contributions  under 
Plan  U  and  V  for  the  plan  year  ending 
December  31,  2005,  divided  by  Employee  B's 
compensation  for  that  period.  Therefore, 
Employee  B's  ADR  under  Plan  V  for  the  plan 
year  ending  December  31,  2005,  is  ($10,800/ 
$120,000).  or  9%. 

Example  4.  (i)  The  facts  are  the  same  as 
•  Example  3,  except  that  Employee  B  first 
becomes  eligible  to  participate  in  Plan  U  on 
January  1,  2006. 

(ii)  Under  Plan  U,  Employee  B's  ADR  for 
the  plan  year  ended  June  30,  2006,  is  equal 
to  Employee  B's  total  elective  contributions 
under  Plan  U  and  V  for  the  plan  year  ending 
June  30,  2006,  divided  by  Employee  B's 
compensation  for  that  period.  Therefore, 
Employee  B's  ADR  under  Plan  U  for  the  plan 
year  ending  June  30,  2006.  is  (($400  x  6)+ 
($1,250  X  6  ))/(($10,000  X  6)  +  ($11,500  x  6)), 
or  7.67%. 

(4)  Elective  contributions  taken  into 
account  under  the  ADP  test—(i]  General 
rule.  An  elective  contribution  is  taken 
into  account  in  determining  the  ADR  for 
an  eligible  employee  for  a  plan  year  or 
applicable  year  only  if  each  of  the 
following  requirements  is  satisfied: 

(A)  The  elective  contribution  is 
allocated  to  the  eligible  employee's 
accoimt  under  the  plan  as  of  a  date 
within  that  year.  For  purposes  of  this 
rule,  an  elective  contribution  is 
considered  allocated  as  of  a  date  within 
a  year  only  if — 

[1)  The  allocation  is  not  contingent  on 
the  employee's  participation  in  the  plan 
or  performance  of  services  on  any  date 
subsequent  to  that  date;  and 

(2)  "Ine  elective  contribution  is 
actually  paid  to  the  trust  no  later  than 
the  end  of  the  12-month  period 
immediately  following  the  year  to 
which  the  contribution  relates. 

(B)  The  elective  contribution  relates  to 
compensation  that  either — 

(1)  Would  have  been  received  by  the 
employee  in  the  year  but  for  the 
employee's  election  to  defer  under  the 
arrangement;  or 

(2)  Is  attributable  to  services 
performed  by  the  employee  in  the  year 
and,  but  for  the  employee's  election  to 
defer,  would  have  been  received  by  the 
employee  within  2V2  months  after  the 
close  of  the  year,  but  only  if  the  plan  so 
provides  for  elective  contributions  that 
relate  to  compensation  that  would  have 
been  received  after  the  close  of  a  year 
to  be  allocated  to  such  prior  year  rather 


than  the  year  in  which  the 
compensation  would  have  been 
received. 

(ii)  Elective  contributions  for  partners 
and  self-employed  individuals.  For 
purposes  of  this  paragraph  (a)(4),  a 
partner's  distributive  share  of 
partnership  income  is  treated  as 
received  on  the  last  day  of  the 
partnership  taxable  year  and  a  sole 
proprietor's  compensation  is  treated  as 
received  on  the  last  day  of  the 
individual's  taxable  year.  Thus,  an 
elective  contribution  made  on  behalf  of 
a  partner  or  sole  proprietor  is  treated  as 
allocated  to  the  partner's  account  for  the 
plan  year  that  includes  the  last  day  of 
the  partnership  taxable  year,  provided 
the  requirements  of  paragraph  (a)(4)(i)  of 
this  section  are  met. 

(iii)  Elective  contributions  for  HCEs. 
Elective  contributions  of  an  HCE  must 
include  any  excess  deferrals,  as 
described  in  §  1.402(g)-l(a),  even  if 
those  excess  deferrals  are  distributed, 
pursuant  to  §  1.402(g)-l(e). 

(5)  Elective  contributions  not  taken 
into  account  under  the  ADP  test — (i) 
General  rule.  Elective  contributions  that 
do  not  satisfy  the  requirements  of 
paragraph  (a)(4)(i)  of  this  section  may 
not  be  taken  into  account  in 
determining  the  ADR  of  an  eligible 
employee  for  the  plan  year  or  applicable 
year  with  respect  to  which  the 
contributions  were  made,  or  for  any 
other  plan  year.  Instead,  the  amount  of 
the  elective  contributions  must  satisfy 
the  requirements  cf  section  401(a)(4) 
(without  regard  to  the  ADP  test)  for  the 
plan  year  for  which  they  are  allocated 
under  the  plan  as  if  they  were 
nonelective  contributions  and  were  the 
only  nonelective  contributions  for  that 
year.  See  §§  1.401(a){4)-l(b)(2)(ii)(B) 
and  1.410(b)-7(c)(l). 

(ii)  Elective  contributions  for  NHCEs. 
Elective  contributions  of  an  NHCE  shall 
not  include  any  excess  deferrals,  as 
described  in  §  1.402(g)-l(a),  to  the 
extent  the  excess  deferrals  are 
prohibited  vmder  section  401(a)(30). 
However,  to  the  extent  that  the  excess 
deferrals  are  not  prohibited  under 
section  401(a)(30),  they  are  included  in 
elective  contributions  even  if 
distributed  pursuant  to  §  1.402(g)-l(e). 

(iii)  Elective  contributions  treated  as 
catch-up  contributions.  Elective 
contributions  that  are  treated  as  catch- 
up contributions  tmder  section  414(v) 
because  they  exceed  a  statutory  limit  or 
employer-provided  limit  (within  the 
meaning  of  §  1.414(v)-l(b)(l))  are  not 
taken  into  accoimt  imder  paragraph 
(a)(4)  of  this  section  for  the  plan  year  for 
which  the  contributions  were  made,  or 
for  any  other  plan  year. 


(iv)  Elective  contributions  used  to 
satisfy  the  ACP  test.  Except  to  the  extent 
necessary  to  demonstrate  satisfaction  of 
the  requirement  of  §  1.401(m)-2(a)(6)(ii), 
elective  contributions  taken  into 
account  for  the  ACP  test  under 
§  1.401(m)-2(a)(6)  are  not  taken  into 
accoimt  under  paragraph  (a)(4)  of  this 
section. 

(6)  Qualified  nonelective 
contributions  and  qualified  matching 
contributions  that  may  be  taken  into 
account  under  the  ADP  test.  Qualified 
nonelective  contributions  and  qualified 
matching  contributions  may  be  taken 
into  account  in  determining  the  ADR  for 
an  eligible  employee  for  a  plan  year  or 
applicable  year  but  only  to  the  extent 
the  contributions  satisfy  the  following 
requirements. 

(i)  Timing  of  allocation.  The  qualified 
nonelective  contribution  or  qualified 
matching  contribution  is  allocated  to  the 
employee's  account  as  of  a  date  within 
that  year  within  the  meaning  of 
paragraph  (a)(4)(i){A)  of  this  section. 
Consequently,  under  the  prior  year 
testing  method,  in  order  to  be  taken  into 
account  in  calculating  the  ADP  for  the 
eligible  NHCEs  for  the  applicable  year, 
a  qualified  nonelective  contribution  or 
qualified  matching  contribution  must  be 
contributed  no  later  than  the  end  of  the 
12-month  period  immediately  following 
the  applicable  year  even  though  the 
applicable  year  is  different  than  the  plan 
year  being  tested. 

(ii)  Requirement  that  amount  satisfy 
section  401(a)(4).  The  amount  of 
nonelective  contributions,  including 
those  qualified  nonelective 
contributions  taken  into  account  under 
this  paragraph  (a)(6)  and  those  qualified 
nonelective  contributions  taken  into 
account  for  the  ACP  test  of  section 
401(m)(2)  under  §  1.401(m)-2(a)(6), 
satisfies  the  requirements  of  section 
401(a)(4).  See  §  1.401{a)(4)-l(b)(2).  The 
amount  of  nonelective  contributions, 
excluding  those  qualified  nonelective 
contributions  taken  into  account  under 
this  paragraph  (a)(6)  and  those  qualified 
nonelective  contributions  taken  into 
account  for  the  ACP  test  of  section 
401(m)(2)  under  §  1.401(m)-2(a)(6), 
satisfies  the  requirements  of  section 
401(a)(4).  See  §  1.401(a)(4)-l(b)(2).  In 
the  case  of  an  employer  that  is  applying 
the  special  rule  for  employer-wide  plans 
in  §  1.414(r)-l(c)(2)(ii)  with  respect  to 
the  cash  or  deferred  arrangement,  the 
determination  of  whether  the  qualified 
nonelective  contributions  satisfy  the 
requirements  of  this  paragraph  (a)(6)(ii) 
must  be  made  on  an  employer-wide 
basis  regardless  of  whether  the  plans  to 
which  the  qualified  nonelective 
contributions  are  made  are  satisfying  the 
requirements  of  section  410(b)  on  an 
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employer-wide  basis.  Conversely,  in  the 
case  of  an  employer  that  is  treated  as 
operating  qualified  separate  lines  of 
business,  and  does  not  apply  the  special 
rule  for  employer-wide  plans  in 
§  1.414{r}-l{c){2)(ii)  with  respect  to  the 
cash  or  deferred  arrangement,  then  the 
determination  of  whether  the  qualified 
nonelective  contributions  satisfy  the 
requirements  of  this  paragraph  (a)(6)(ii) 
is  not  permitted  to  be  made  on  an 
employer-wide  basis  regardless  of 
whether  the  plans  to  which  the 
qualified  nonelective  contributions  are 
made  are  satisfying  the  requirements  of 
section  410(b)  on  that  basis. 

(iii)  Aggregation  must  be  permitted. 
The  plan  that  contains  the  cash  or 
deferred  arrangement  and  the  plan  or 
plans  to  which  the  qualified  nonelective 
contributions  or  qualified  matching 
contributions  are  made,  are  plans  that 
would  be  permitted  to  be  aggregated 
under  §  1. 401  (k)-l  (b)(4).  If  the  plan  year 
of  the  plan  that  contains  the  cash  or 
deferred  arrangement  is  changed  to 
satilsfy  the  requirement  under 
§  1.410(b)-7(d)(5)  that  aggregated  plans 
have  the  same  plan  year,  qualified 
nonelective  contributions  and  qualified 
matching  contributions  may  be  taken 
into  accoimt  in  the  resulting  short  plan 
year  only  if  such  qualified  nonelective 
contributions  and  qualified  matching 
contributions  could  have  been  taken 
into  account  under  an  ADP  test  for  a 
plan  with  the  same  short  plan  year. 

(iv)  Disproportionate  contributions 
not  taken  into  account — (A)  General 
rule.  Qualified  nonelective 
contributions  caimot  be  taken  into 
account  for  a  plan  year  for  an  NHCE  to 
the  extent  such  contributions  exceed  the 
product  of  that  NHCE's  compensation 
and  the  greater  of  5%  or  two  times  the 
plan's  representative  contribution  rate. 
Any  qualified  nonelective  contribution 


taken  into  accoimt  imder  an  ACP  test 
under  §  1.401(m)-2(a)(6)  (including  the 
determination  of  the  representative 
contribution  rate  for  pmposes  of 
§  1.401(m)-2(a)(6)(v)(B)).  is  not 
permitted  to  be  taken  into  account  for 
purposes  of  this  paragraph  (a)(6) 
(including  the  determination  of  the 
representative  contribution  rate  under 
paragraph  (a)(6)(ivXB)  of  this  section). 

[B]  Definition  of  representative 
contribution  rate.  For  purposes  of  this 
paragraph  (a)(6)(iv),  the  plan's 
representative  contribution  rate  is  the 
lowest  applicable  contribution  rate  of 
any  eligible  NHCE  among  a  group  of 
eligible  NHCEs  that  consists  of  half  of 
all  eligible  NHCEs  for  the  plan  year  (or, 
if  greater,  the  lowest  applicable 
contribution  rate  of  any  eligible  NHCE 
in  the  group  of  all  eligible  NHCEs  for 
the  plan  year  and  who  is  employed  by 
the  employer  on  the  last  day  of  the  plan 
year). 

(C)  Definition  of  applicable 
contribution  rate.  For  purposes  of  this 
paragraph  (a)(6)(iv),  the  applicable 
contribution  rate  for  an  eligible  NHCE  is 
the  sum  of  the  qualified  matching 
contributions  taken  into  accoimt  under 
this  paragraph  (a)(6)  for  the  eligible 
NHCE  for  the  plan  year  and  the 
qualified  nonelective  contributions 
made  for  that  eligible  NHCE  for  the  plan 
year,  divided  by  that  eligible  NHCE's 
compensation  for  the  same  period. 

[v]  Qualified  matching  contributions. 
Qualified  matching  contributions  satisfy 
this  paragraph  (a)(6)  only  to  the  extent 
that  such  qualified  matching 
contributions  are  matching 
contributions  that  are  not  precluded 
from  being  taken  into  account  under  the 
ACP  test  for  the  plan  year  under  the 
rules  of  §  1.401  (m)-2(a)(5)(ii). 

(vi)  Contributions  only  used  once. 
Qualified  nonelective  contributions  and 


qualified  matching  contributions  can 
not  be  taken  into  account  under  this 
paragraph  (a)(6)  to  the  extent  such 
contributions  are  taken  into  account  for 
purposes  of  satisfying  any  other  ADP 
test,  any  ACP  test,  or  the  requirements 
of  §1.401  (k)-3,  1.401(m)-3  or  1.401(k)- 
4.  Thus,  for  example,  matching 
contributions,  that  are  made  pursuant  to 
§  1.401(k)-3(c)  cannot  be  taken  into 
account  under  the  ADP  test.  Similarly, 
if  a  plan  switches  from  the  current  year 
testing  method  to  the  prior  year  testing 
method  pursuant  to  §  1.401(k)-2(c), 
qualified  nonelective  contributions  that 
are  taken  into  account  under  the  current 
year  testing  method  for  a  year  may  not 
be  taken  into  account  under  the  prior 
year  testing  method  for  the  next  year. 

(7)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (a): 

Example  1.  (i)  Employer  X  has  three 
employees.  A,  B,  and  C.  Employer  X  sponsors 
a  profit-sharing  plan  (Plan  Z)  that  includes  a 
cash  or  deferred  arrangement.  Each  year, 
Employer  X  determines  a  bonus  attributable 
to  the  prior  year.  Under  the  cash  or  deferred 
arrangement,  each  eligible  employee  may 
elect  to  receive  none,  all  or  any  part  of  the 
bonus  in  cash.  X  contributes  the  remainder 
to  Plan  Z.  The  portion  of  the  bonus  paid  in 
cash,  if  any,  is  paid  2  months  after  the  end 
of  the  plan  year  and  thus  is  included  in 
compensation  for  the  following  plan  year. 
Employee  A  is  an  HCE,  while  Employees  B 
and  C  are  NHCEs.  The  plan  uses  the  current 
year  testing  method  and  defines 
compensation  to  include  elective 
contributions  and  bonuses  paid  during  each 
plan  year.  In  February  of  2005,  Employer  X 
determined  that  no  bonuses  will  be  paid  for 
2004.  In  February  of  2006,  Employer  X 
provided  a  bonus  for  each  employee  equal  to 
10%  of  regular  compensation  for  2005.  For 
the  2005  plan  year,  A,  B,  and  C  have  the 
following  compensation  and  make  the 
following  elections: 


Employee 


Compensation 


Elective 
contribution 


$4,340 
2,860 
1,250 


A 
6 
C 


$100,000 
60,000 
45,000 


(ii)  For  each  employee,  the  ratio  of  elective 
contributions  to  the  employee's 
compensation  for  the  plan  year  is: 


Employee                „ 

Ratio  of  elective 
contribution  to 
compensation 

ADR 

A 

$4.340/$1 00,000 
2,860/60,000 
1,250/45,000 

4.34% 

B 

4.77 

c' 

2.78 

■■•■•••*•..••■»•...■.•..•■■..■••■■■•■••.•*                                                                                                         ^ 

! 
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(iiii  The  ADP  for  the  HCEs  (Employee  A) 
is  4.34%.  The  ADP  for  the  NHCEs  is  3.78% 
((4.77%  +  2.78%)/2).  Because  4.34%  is  less 
than  4.73%  (3.78%  multiplied  by  1.25),  the 
plan  satisfies  the  ADP  test  under  paragraph 
(a)(l)(i)  of  this  section. 


Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  elective  contributions 
are  made  piu^uant  to  a  salary  reduction 
agreement  throughout  the  plan  year,  and  no 
bonuses  are  paid.  As  provided  by  section 
414(s)(2),  Employer  X  includes  elective 


contributions  in  compensation.  During  the 
year,  B  and  C  defer  the  same  amount  as  in 
Example  1.  but  A  defers  $5,770.  Thus,  the 
compensation  and  elective  contributions  for 
A,  B,  and  Care: 


Employee 


A 
B 
C 


Gross 
compensation 


$100,000 
60,0Q0 
45,000 


Elective 
contributions 


$5,770 
2,860 
1,250 


ADR 


5.77% 

4.77 

2.78 


(ii)  The  ADP  for  the  HCEs  (Employee  A)  is 
5.77%.  The  ADP  for  the  NHCEs  is  3.78% 
((4.77%  +  2,78%)/2):  Because  5.77%  exceeds 
4.73%  (3.78%  X  1.25),  the  plan  does  not 
satisfy  the  ADP  test  under  paragraph  (a)(l)(i) 
of  this  section.  However,  because  the  ADP  for 
the  HCEs  does  not  exceed  the  ADP  for  the 
NHCEs  by  more  than  2  percentage  points  and 
the  ADP  for  the  HCEs  does  not  exceed  the 


ADP  for  the  NHCEs  multiplied  by  2  (3.78% 
X  2  =  7.56%),  the  plan  satisfies  the  ADP  test 
under  paragraph  (a)(l)(ii)  of  this  section. 

Example  3.  (i)  Employees  D  through  L  are 
eligible  employees  in  Plan  T,  a  profit-sharing 
plan  that  contains  a  cash  or  deferred 
arrangement.  The  plan  is  a  calendar  year  plan 
that  uses  the  prior  year  testing  method.  Plan 
T  provides  that  elective  contributions  are 


included  in  compensation  (as  provided 
under  section  414(s)(2)).  Each  eligible 
employee  may  elect  to  defer  up  to  6%  of 
compensation  under  the  cash  or  deferred 
arrangement.  Employees  D  and  E  are  HCEs. 
The  compensation,  elective  contributions, 
and  ADRs  of  Employees  D  and  E  for  the  2006 
plan  year  are  shown  below: 


Employee 


0 

E. 


Compensation  for 
2006  plan  year 


$100,000 
95,000 


Elective  contribu- 
tions for  2006  plan 
year 


$10,000 
4,750 


ADR  for 

2006  plan 

year 


10% 
5 


(ii)  During  the  2005  plan  year.  Employees 
F  through  L  were  eligible  NHCEs.  The 
compensation,  elective  contributions  and 


ADRs  sf  Employees  F  through  L  for  the  2005 
plan  year  are  shown  in  the  following  table: 


Employee 


F 

G 

H 

I  . 

J 

K 

L 


Compensation  for 
2005  plan  year 


$60,000 
40,000 
30,000 
20,000 
20,000 
10,000 
5,000 


Elective  contribu- 
tions for  2005  plan 
year 


$3,600 
1,600 
1,200 
600 
600 
300 
150 


ADR  for 

2005  plan 

year 


6% 

4 

4 

3 

3 

3 

3 


(iii)  The  ADP  for  2006  for  the  HCEs  is 
7.5%.  Because  Plan  T  is  using  the  prior  year 
testing  method,  the  applicable  year  for 
determining  the  NHCE  ADP  is  the  prior  plan 
year  (i.e.,  2005).  The  NHCE  ADP  is 
determined  using  the  ADRs  for  NHCEs 
eligible  during  the  prior  plan  year  (without 
regard  to  whether  they  are  eligible  under  the 
plan  during  the  plan  year).  The  ADP  for  the 
NHCEs  is  3.71%  (the  sum  of  the  individual   ■ 
ADRs.  26%,  divided  by  7  employees). 
Because  7.5%  exceeds  4.64%  (3.'71%  x  1.25), 
Plan  T  does  not  satisfy  the  ADP  test  under 
paragraph  (a)(l)(i)  of  this  section.  In  addition, 
because  the  ADP  for  the  HCEs  exceeds  the 
ADP  for  the  NHCEs  by  more  than  2 
percentage  points,  Plan  T  does  not  satisfy  the 


ADP  test  under  paragraph  (a)(l)(ii)  of  this 
section.  Therefore,  the  cash  or  deferred 
arrangement  fails  to  be  a  qualified  cash  or 
deferred  arrangement  unless  the  ADP  failure 
is  corrected  under  paragraph  (b)  of  this 
section. 

Example  4.  (i)  Plan  U  is  a  calendar  year 
profit-sharing  plan  that  contains  a  cash  or 
deferred  arrangement  and  uses  the  current 
year  testing  method.  Plan  U  provides  that 
elective  contributions  are  included  in 
compensation  (as  provided  under  section 
414(s)(2)).  The  following  amounts  are 
contributed  under  Plan  U  for  the  2006  plan 
year:  (A)  QNECs  equal  to  2%  of  each 
employee's  compensation:  (B)  Contributions 
equal  to  6%  of  each  employee's 


compensation  that  are  not  immediately 
vested  under  the  terms  of  the  plan;  (C)  3% 
of  each  employee's  compensation  that  the     * 
employee  may  elect  to  receive  as  cash  or  to 
defer  under  the  plan.  Both  types  of 
nonelective  contributions  are  made  for  the 
HCEs  (employees  M  and  N)  and  the  NHCEs 
(employees  O  through  S)  for  the  plan  year 
and  are  contributed  after  the  end  of  the  plan 
year  and  before  the  end  of  the  following  plan 
year.  In  addition,  neither  type  of  nonelective 
contributions  is  used  for  any  other  ADP  or 
ACP  test. 

(ii)  For  the  2006  plan  year,  the 
compensation,  elective  contributions,  and 
actual  deferral  ratios  of  employees  M  through 
S  are  shown  in  the  following  table: 


Employee 


M 
N 
O 


Compensation 


$100,000 

100,000 

60,000 


Elective 
contributions 


$3,000 
2,000 
1,800 


Actual 
.  deferral  ratio 


3% 

2 

3 
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P. 
Q 
R 
S. 


•  Employee 


Compensation 


40.000 

30.000 

5.000 

20.000 


Elective 
contributions 


Actual 
deferal  ratio 


0 
0 
0 

0 


(iii)  The  elective  contributions  alone  do  not 
satisfy  the  ADP  test  of  section  401(k)(3)  and 
paragr&ph  (a)(1)  of  this  section  because  the 
ADP  for  the  HCEs,  consisting  of  employees 
M  and  N,  is  2.5%  and  the  ADP  for  the  NHCEs 
is  0.6%. 

(iv)  The  2%  QNECs  satisfies  the  timing 
requirement  of  paragraph  (a)(6)(i)  of  this 
section  because  it  is  paid  within  12-month 
after  the  plan  year  for  which  allocated.  All 
nonelective  contributions  also  satisfy  the 
requirements  relating  to  section  401(a)(4)  set 
forth  in  paragraph  (a)(6)(ii)  of  this  section 
(because^ll  employees  receive  an  8% 
nonelective  contribution  and  the  nonelective 
contributions  excluding  the  QNECs  is  6%  for 
all  employees).  In  addition,  the  QNECs  are 
not  disproportionate  under  paragraph 
(a)(6)(iv)  of  this  section  because  no  QNEC  for 
an  NHCE  exceeds  the  product  of  the  plan's 
applicable  contribution  rate  (2%)  and  that 
NHCE's  compensation. 

(v)  Because  the  rules  of  paragraph  (a)(6)  of 
this  section  are  satisfied,  the  2%  QNECs  may 
be  taken  into  account  in  applying  the  ADP 
test  of  section  401(k)(3)  and  paragraph  (a)(1) 
of  this  section.  The  6%  nonelective 
contributions,  however,  may  not  be  taken 
into  account  because  they  are  not  QNECs. 

(vi)  If  the  2%  QNECs  are  taken  into 
account,  the  ADP  for  the  HCEs  is  4.5%,  and 
the  actual  deferral  percentage  for  the  NHCEs 
is  2.6%.  Because  4.5%  is  not  more  than  two 
percentage  points  greater  them  2.6  percent, 
and  not  more  than  two  times  2.6.  the  cash  or 
deferred  arrangement  satisfies  the  ADP  test  of 
section  401(k)(3)  under  paragraph  (a)(l)(ii)  of 
this  section. 

Example  5.  (i)  The  facts  are  the  same  as 
Example  4,  except  the  plan  uses  the  prior 
year  testing  method.  In  addition,  the  NHCE 
ADP  for  the  2005  plan  year  (the  prior  plan 
year)  is  0.8%  and  no  QNECs  are  contributed 
for  the  2005  plan  year  during  2005  or  2006. 

(il)  In  2007.  it  is  determined  that  the 
elective  contributions  alone  do  not  satisfy  the 
ADP  test  of  section  401(k)i3)  and  paragraph 
(a)(1)  of  this  section  for  2006  because  the 
2006  ADP  for  the  eligible  HCEs.  consisting  of 
employees  M  and  N.  is  2.5%  and  the  2005 
ADP  for  the  eligible  NHCEs  is  0.8%.  An 
additional  QNEC  of  2%  of  compensation  is 
made  for  each  eligible  NHCE  in  2007  and 
allocated  for  2005. 

(iii)  The  2%  QNECs  that  are  made  in  2007 
and  allocated  for  the  2005  plan  year  do  not 


satisfy  the  timing  requirement  of  paragraph 
(a)(6)(i)  of  this  section  for  the  applicable  year 
for  the  2005  plan  year  because  they  were  not 
contributed  before  the  last  day  of  the  2006 
plan  year.  Accordingly,  the  2%  QNECs  do 
not  satisfy  the  rules  of  paragraph  (a)(6)  of  this 
section  and  may  not  be  taken  into  account  in 
applying  the  ADP  test  of  section  401(k)(3) 
and  paragraph  (a)(1)  of  this  section  for  the 
2006  plan  year.  The  cash  or  deferred 
arrangement  fails  to  be  a  qualified  cash  or 
deferred  arrangement  unless  the  ADP  failure 
is  corrected  under  paragraph  (b)  of  this 
section. 

Example  6.  (i)  The  facts  are  the  same  as 
Example  4,  except  that  the  ADP  for  the  HCEs 
is  4.6%  and  there  is  no  6%  nonelective 
contribution  under  the  plan.  The  employer 
would  like  to  take  into  account  the  2%  QNEC 
in  determining  the  ADP  for  the  NHCEs  but 
not  in  determining  the  ADP  for  the  HCEs. 

(ii)  The  elective  contributions  alone  fail  the 
requirements  of  section  401  (k)  and  paragraph 
(a)(1)  of  this  section  because  the  HCE  ADP  for 
the  plan  year  (4.6%)  exceeds  0.75%  (0.6%  x 
1.25)  and  1.2%  (0.6%  x  2). 

(iii)  The  2%  QNECs  may  not  be  taken  into 
account  in  determining  the  ADP  of  the 
NHCEs  because  they  fail  to  satisfy  the 
requirements  relating  to  section  401(a)(4)  set 
forth  in  paragraph  (a){6)(ii)  of  this  section. 
This  is  because  the  amount  of  nonelective 
contributions,  excluding  those  QNECs  that 
would  be  taken  into  account  under  the  ADP 
test,  would  be  2%  of  compensation  for  the 
HCEs  and  0%  for  the  NHCEs.  Therefore,  the 
cash  or  deferred  arrangement. fails  to  be  a 
qualified  cash  or  deferred  arrangement  unless 
the  ADP  failure  is  corrected  under  paragraph 
(b)  of  this  section. 

Example  7.  (i)  The  facts  are  the  same  as 
Example  6,  except  that  Employee  R  receives 
a  QNEC  in  an  amount  of  $500  and  no  QNECs 
are  made  on  behalf  of  the  other  employees. 

(ii)  If  the  QNEC  could  be  taken  into 
account  under  paragraph  (a)(6)  of  this 
section,  the  ADP  for  the  NHCEs  would  be 
2.6%  and  the  plan  would  satisfy  the  ADP 
test.  The  QNEC  is  disproportionate  under 
paragraph  (a){6)(iv)  of  this  section,  and 
cannot  be  taken  into  account  under 
paragraph  (a)(6)  of  this  section,  to  the  extent 
it  exceeds  the  greater  of  5%  and  two  times 
the  plan's  representative  contribution  rate 
(0%),  multiplied  by  Employee  R's 
compensation.  The  plan's  representative 


contribution  rate  is  0%  because  it  is  the 
lowest  apphcable  contribution  rate  among  a 
group  of  NHCEs  that  is  at  least  half  of  M 
NHCEs.  or  all  the  NHCEs  who  are  employed 
on  the  last  day  of  the  plan  year.  Therefore, 
the  QNEC  may  be  taken  into  account  under 
the  ADP  test  only  to  the  extent  it  does  not 
exceed  5%  times  Employee  R's  compensation 
(or  $250)  and  the  cash  or  deferred 
arrangement  fails  to  satisfy  the  ADP  test  and 
must  be  corrected  under  paragraph  (b)  of  this 
section. 

Example  8.  (i)  The  facts  are  the  same  as  in 
Example  4  except  that  the  plan  changes  from 
the  current  year  testing  method  to  the  prior 
year  testing  method  for  the  following  plan 
year  (2006  plan  year).  The  ADP  for  the  HCEs 
for  the  2006  plan  year  is  3.5%. 

(ii)  The  2%  QNECs  may  not  be  taken  into 
account  in  determining  the  ADP  for  the 
NHCEs  for  the  applicable  year  (2005  plan 
year)  in  satisfying  the  ADP  test  for  the  2006 
plan  year  because  they  were  taken  into 
account  in  satisfying  the  ADP  test  for  the 
2005  plan  year.  Accordingly,  the  NHCE  ADP 
for  the  applicable  year  is  0.6%.  The  elective 
contributions  for  the  plan  year  fail  the 
requirements  of  section  401  (k)  and  paragraph 
(a)(1)  of  this  section  because  the  HCE  ADP  for 
the  plan  year  (3.5%)  exceeds  the  ADP  limit 
of  1.2%  (the  greater  of  0.75%  (0.6%  x  1.25) 
and  1.2%  (0.6%  x  2)),  determined  using  the 
applicable  year  ADP  for  the  NHCEs. 
Therefore,  the  cash  or  deferred  arrangement 
fails  to  be  a  qualified  cash  or  deferred 
arrangement  unless  the  ADP  failure  is 
corrected  under  paragraph  (b)  of  this  section. 

Example  9.  (i)(A)  Employer  N  maintains 
Plan  X.  a  profit  sharing  plan  that  contains  a 
cash  or  deferred  arrangement  and  that  uses 
the  current  year  testing  method.  Plan  X 
provides  for  employee  contributions,  elective 
contributions,  and  matching  contributions. 
Matching  contributions  on  behalf  of 
nonhighly  compensated  employees  are 
qualified  matching  contributions  (QMACs) 
and  are  contributed  during  the  2005  plan 
year.  Matching  contributions  on  behalf  of 
highly  compensated  employees  are  not 
QMACs,  because  they  fail  to  satisfy  the 
nonforfeitability  requirement  of  §  1.401  (k)- 
1(c).  The  elective  contributions  and  matching 
contributions  with  respect  to  HCEs  for  the 
2005  plan  year  are  shown  in  the  following 
table: 


- 

Elective 
contributions 

Total  matching 
contributions 

Matching  contribu- 
tions that  are  not 
QMACs 

QMACs 

Highly  compensated  employees 

15% 

5% 

5% 

0% 

(6)  The  elective  contributions  and 
matching  contributions  with  respect  to  the 


NHCEs  for  the  2005  plan  year  are  shown  in 
the  following  table: 
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Nonhjghly  compensated  employees 


Elective 
contributions 


11% 


Total  matching 
contributions 


4% 


Matching  contribu- 
tions that  are  not 
QMACs 


0% 


QMACs 


4% 


(ii)  The  plan  fails  to  satisfy  the  ADP  test 
of  section  401(k)(3)(A)  and  paragraph  (a)(1)  of 
this.section  because  the  ADP  for  HCEs  (15%) 
is  more  than  125%  of  the  ADP  for  NHCEs 
(11%),  and  more  than  2  percentage  points 
greater  than  11%.  However,  the  plan 


provides  that  QMACs  may  bejjsed  to  meet 
the  requirements  of  section  401(k)(3)(A)(ii) 
provided  that  they  are  not  used  for  any  other 
ADP  or  ACP  test.  QMACs  equal  to  1%  of 
compensation  are  taken  into  account  for  each 
NHCE  in  applying  the  ADP  test.  After  this 


adjustment,  the  applicable  ADP  and  ACP 

(taking  into  account  the  provisions  of 

§  1.401  (m)-2(a)(5)(ii))  for  the  plan  year  are  as 

follows: 


HCEs 

Nonhighty  compensated  employees 


(iii)  The  elective  contributions  and  QMACs 
taken  into  account  for  purposes  of  the  ADP 
test  of  section  401(k)(3)  satisfy  the 
requirements  of  section  401(k)(3)(A)(ii)  under 
paragraph  (a)(l)(ii)  of  this  section  because  the 
ADP  for  HCEs  (15%)  is  not  more  than  the 
ADP  for  NHCEs  multiplied  by  1.25  (12%  x 
1.25  =  15%). 

(b)  Correction  of  excess 
contributions— {!)  Permissible 
correction  methods— {\)  In  general.  A 
cash  or  deferred  arrangement  does  not 
fail  to  satisfy  the  requirements  of  section 
401(k)(3}  and  paragraph  (a)(1)  of  this 
section  if  the  employer,  in  accordance 
with  the  terms  of  the  plan  that  includes 
the  cash  or  deferred  arrangement,  uses 
any  of  the  following  correction 
methods — 

(A)  Qualified  nonelective 
contributions  or  qualified  matching 
contributions.  The  employer  makes 
qualified  nonelective  contributions  or 
qualified  matching  contributions  that 
are  taken  into  account  under  this 
section  and,  in  combination  with  other 
amounts  taken  into  account  mider 
paragraph  (a)  of  this  section,  allow  the 
cash  or  deferred  arrangement  to  satisfy 
the  requirements  of  paragraph  (a)(1)  of 
this  section. 

(B)  Excess  contributions  distributed. 
Excess  contributions  are  distributed  in 
accordance  with  paragraph  {b){2)  of  this 
section. 

(C)  Excess  contributions 
recharacterized.  Excess  contributions 
are  recharacterized  in  accordance  with 
paragraph  (b)(3)  of  this  section. 

(ii)  Combination  of  correction 
methods.  A  plan  may  provide  for  the 
use  of  any  of  the  correction  methods 
described  in  paragraph  (b)(l)(i)  of  this 
section,  may  limit  elective  contributions 
in  a  manner  designed  to  prevent  excess 
contributions  from  being  made,  or  may 
use  a  combination  of  these  methods,  to 
avoid  or  correct  excess  contributions.  A 
plan  may  require  or  permit  &  HCE  to 


elect  whether  any  excess  contributions 
are  to  be  recharacterized  or  distributed. 
If  the  plan  uses  a  combination  of 
correction  methods,  any  contribution 
made  under  paragraph  (b)(l)(i)(A)  of 
this  section  must  be  taken  into  account 
before  application  of  the  correction 
methods  in  paragraph  (b)(l)(i)(B)  or  (C) 
of  this  section. 

(iii)  Exclusive  means  of  correction.  A 
failure  to  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section  may  not 
be  corrected  using  any  method  other 
than  the  ones  described  in  paragraphs 
(b)(l)(i)  and  (ii)  of  this  section.  Thus, 
excess  contributions  for  a  plan  year  may 
not  remain  unallocated  or  be  allocated 
to  a  suspense  accoimt  for  allocation  to 
one  or  more  employees  in  any  future 
year.  In  addition,  excess  contributions 
may  not  be  corrected  using  the 
retroactive  correction  rules  of 
§  1.401(a)(4)-ll(g).  See  §  1.401(a)(4)- 
ll(g)(3)(vii)and(5). 

(2)  Corrections  through  distribution — 
(i)  General  rule.  This  paragraph  (b)(2) 
contains  the  rules  for  correction  of 
excess  contributions  through  a 
distribution  from  the  plan.  Correction 
through  a  distribution  generally 
involves  a  4  step  process.  First,  the  plan 
must  determine,  in  accordance  with 
paragraph  (b)(2)(ii)  of  this  section,  the 
total  amount  of  excess  contributions 
that  must  be  distributed  under  the  plan. 
Second,  the  plan  must  apportion  the 
total  amount  of  excess  contributions 
among  HCEs  in  accordance  with 
paragraph  (b)(2)(iii)  of  this  section. 
Third,  the  plan  must  determine  the 
income  allocable  to  excess  contributions 
in  accordance  with  paragraph  (b)(2)(iv) 
of  this  section.  Finally,  \he  plan  must 
distribute  the  apportioned  excess 
contributions  and  allocable  income  in 
accordance  with  paragraph  (b)(2)(v)  of 
this  section.  Paragraph  (b)(2)(vi)  of  diis 
section  provides  rules  relating  to  the  tax 
treatment  of  these  distributions. 


Actual  deferral 
percentage 


15 
12 


Actual  contribution 
percentage 


5 
3 


Paragraph  {b)(2)(vii)  provides  other 
rules  relating  to  these  distributions. 

(ii)  Calculation  of  total  amount  to  be 
distributed.  The  following  procedures 
must  be  used  to  determine  the  total 
amount  of  the  excess  contributions  to  be 
distributed — 

(A)  Calculate  the  dollar  amount  of 
excess  contributions  for  each  HCE.  The 
amount  of  excess  contributions 
attributable  to  a  given  HCE  for  a  plan 
year  is  the  amount  (if  any)  by  which  the 
HCE's  contributions  taken  into  accoimt 
under  this  section  must  be  reduced  for 
the  HCE's  ADR  to  equal  the  highest 
permitted  ADR  under  the  plan.  To 
calculate  the  highest  permitted  ADR 
under  a  plan,  the  ADR  of  the  HCE  with 
the  highest  ADR  is  reduced  by  the 
amount  required  to  cause  that  HCE's 
ADR  to  equal  the  ADR  of  the  HCE  with 
the  next  highest  ADR.  If  a  lesser 
reduction  would  enable  the  arrangement 
to  satisfy  the  reqifirements  of  paragraph 
(b)(2)(ii)(C)  of  this  section,  only  this 
lesser  reduction  is  used  in  determining 
the  highest  permitted  ADR. 

(B)  Determination  of  the  total  amount 
of  excess  contributions.  The  process 
described  in  paragraph  (b){2)(ii)(A)  of 
this  section  must  be  repeated  until  the 
arrangement  would  satisfy  the 
requirements  of  paragraph  (b)(2)(ii){C)  of 
this  section.  The  sum  of  all  reductions 
for  all  HCEs  determined  under 
paragraph  {b)(2)(ii)(A)  of  this  section  is 
the  total  amount  of  excess  contributions 
for  the  plan  year. 

(C)  Satisfaction  of  ADP.  A  cash  or 
deferred  arrangement  satisfies  this 
paragraph  (b)(2)(ii)(C)  if  the  arrangement 
would  satisfy  the  requirements  of 
paragraph  (a)(l)(ii)  of  this  section  if  the 
ADR  for  each  HCE  were  determined 
after  the  reductions  described  in 
paragraph  {b)(2)(ii)(A)  of  this  section. 

(iii)  Apportionment  of  total  amount  of 
excess  contributions  among  the  HCEs. 
The  following  procedures  must  be  used 
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in  apportioning  the  total  amount  of 
excess  contributions  determined  imder 
paragraph  (b)(2)(ii)  of  this  section 
among  the  HCEs: 

(A)  Calculate  the  dollar  amount  of 
excess  contributions  for  each  HCE.  The 
contributions  of  the  HCE  with  the 
highest  dollar  amoimt  of  contributions 
taken  into  account  under  this  section 
are  reduced  by  the  amount  required  to 
cause  that  HCE's  contributions  to  equal 
the  dollar  amount  of  the  contributions 
taken  into  accoimt  under  this  section  for 
the  HCE  with  the  next  highest  dollar 
amount  of  contributions  taken  accoimt 
under  this  section.  If  a  lesser 
apportionment  to  the  HCE  would  enable 
the  plan  to  apportion  the  total  amoiuit 
of  excess  contributions,  only  the  lesser 
apportionment  would  apply. 

(B)  Limit  on  amount  apportioned  to 
any  individual.  For  purposes  of  this 
paragraph  (b)(2)(iii),  the  amoimt  of 
contributions  taken  into  account  under 
this  section  with  respect  to  an  HCE  who 
is  an  eligible  employee  in  more  than  one 
plan  of  an  employer  is  determined  by 
taking  into  account  all  contributions 
otherwise  taken  into  accoimt  with 
respect  to  such  HCE  under  any  plan  of 
the  employer  during  the  plan  year  of  the 
plan  being  tested  as  being  made  under 
the  plan  being  tested.  However,  the 
amount  of  excess  contributions 
apportioned  for  a  plan  year  with  respect 
to  any  HCE  must  not  exceed  the  amount 
of  contributions  actually  contributed  to 
the  plan  for  the  HCE  for  the  plan  year. 
Thus,  in  the  case  of  an  HCE  who  is  an 
eligible  employee  in  more  than  one  plan 
of  the  same  employer  to  which  elective 
contributions  are  made  and  whose  ADR 
is  calculated  in  accordance  with 
paragraph  (a)(3)(ii)  of  this  section,  the 
amount  required  to  be  distributed  under 
this  paragraph  tb)(2)(iii)  shall  not 
exceed  the  contributions  actually 
contributed  to  the  plan  and  taken  into 
account  under  this  section  for  the  plan 
year. 

(C)  Apportionment  to  additional 
HCEs.  The  procedure  in  paragraph 
(b)(2){iii)(A)  of  this  section  must  be 
repeated  until  the  total  amount  of  excess 
contributions  determined  under 
paragraph  (b)(2)(ii)  of  this  section  have 
been  apportioned. 

(iv)  Income  allocable  to  excess 
contributions — (A)  General  rule.  The 
income  allocable  to  excess  contributions 
is  equal  to  the  sum  of  the  allocable  gain 
or  loss  for  the  plan  year  and,  to  the 
extent  the  excess  contributions  are  or 
will  be  credited  with  allocable  gain  or 
loss  for  the  period  after  the  close  of  the 
plan  year  (gap  period),  the  allocable 
gain  or  loss  for  the  gap  period. 

(B)  Method  of  allocating  income.  A 
plan  may  use  any  reasonable  method  for 


computing  the  income  allocable  to 
excess  contributions,  provided  that  the 
method  does  not  violate  section 
401(a)(4],  is  used  consistently  for  all 
participants  and  for  all  corrective 
distributions  under  the  plan  for  the  plan 
year,  and  is  used  by  the  plan  for 
allocating  income  to  participant's 
accounts.  See  §  1.401{a)(4)-l(c)(8). 

(C)  Alternative  method  of  allocating 
plan  year  income.  A  plan  may  allocate 
income  to  excess  contributions  for  the 
plan  year  by  multiplying  the  income  for 
the  plan  year  allocable  to  the  elective 
contributions  and  other  amounts  taken 
account  under  this  section  (including 
contributions  made  for  the  plan  year), 
by  a  fraction,  the  niunerator  of  which  is 
the  excess  contributions  for  the 
employee  for  the  plan  year,  and  the 
denominator  of  which  is  the  account 
balance  attributable  to  elective 
contributions  and  other  contributions 
taken  into  account  under  this  section  as 
of  the  beginning  of  the  plan  year 
(including  any  additional  amount  of 
such  contributions  made  for  the  plan 
year). 

(D)  Safe  harbor  method  of  allocating 
gap  period  income.  A  plan  may  use  the 
safe  harbor  method  in  this  paragraph 
(b)(2)(iv)(D)  to  determine  income  on 
excess  contributions  for  the  gap  period. 
Under  this  safe  harbor  method,  income 
on  excess  contributions  for  the  gap 
period  is  equal  to  10%  of  the  income 
allocable  to  excess  contributions  for  the 
plan  year  that  would  be  determined 
under  paragraph  (b)(2)(iv)(C)  of  this 
section,  multiplied  by  the  number  of 
calendar  months  that  have  elapsed  since 
the  end  of  the  plan  year.  For  purposes 
of  calculating  die  number  of  calendar 
months  that  have  elapsed  under  the  safe 
harbor  method,  a  corrective  distribution 
that  is  made  on  or  before  the  fifteenth 
day  of  a  month  is  treated  as  made  on  the 
last  day  of  the  preceding  month  and  a 
distribution  made  after  the  fifteenth  day 
of  a  month  is  treated  as  made  on  the  last 
day  of  the  month. 

(E)  Alternative  method  for  allocating 
plan  year  and  gap  period  income.  A 
plan  may  determine  the  allocable  gain 
or  loss  for  the  aggregate  of  the  plan  year 
and  the  gap  period  by  applying  the 
alternative  method  provided  by 
paragraph  (b)(2)(iv)(C)  of  this  section  to 
this  aggregate  period.  This  is 
accomplished  by  substituting  the 
income  for  the  plan  year  and  the  gap 
period  for  the  income  for  the  plan  year 
and  by  substituting  the  contributions 
taken  into  account  under  this  section  for 
the  plan  year  and  the  gap  period  for  the 
contributions  taken  account  under  this 
section  for  the  plan  year  in  determining 
the  fraction  that  is  multiplied  by  that 
income. 


(v)  Distribution.  Within  12  months 
after  the  close  of  the  plan  year  in  which 
the  excess  contribution  arose,  the  plan 
must  distribute  to  each  HCE  the  excess 
contributions  apportioned  to  such  HCE 
under  paragraph  (b)(2)(iii)  of  this 
section  and  the  allocable  income. 
Except  as  otherwise  provided  in  this 
paragraph  (b)(2)(v)  and  paragraph 
(b){4)(i)  of  this  section,  a  distribution  of 
excess  contributions  must  be  in  addition 
to  any  other  distributions  made  during 
the  year  and  must  be  designated  as  a 
corrective  distribution  by  the  employer. 
In  the  event  of  a  complete  termination 
of  the  plan  during  the  plan  year  in 
which  an  excess  contribution  arose,  the 
corrective  distribution  must  be  made  as 
soon  as  administratively  feasible  after 
the  date  of  termination  of  the  plan,  but 
in  no  event  later  than  12  mondis  after 
the  date  of  termination.  If  the  entire 
account  balance  of  an  HCE  is  distributed 
prior  to  when  the  plan  makes  a 
distribution  of  excess  contributions  in 
accordance  with  this  paragraph  (b)(2), 
the  distribution  is  deemed  to  have  been 
a  corrective  distribution  of  excess 
contributions  (and  income)  to  the  extent 
that  a  corrective  distribution  would 
otherwise  have  been  required. 

(vi)  Tax  treatment  of  corrective 
distributions — (A)  General  rule.  Except 
as  provided  in  paragraph  (b)(2)(vi)(B)  of 
this  section,  a  corrective  distribution  of 
excess  contributions  (and  income)  that 
is  made  within  2V2  months  after  the  end 
of  the  plan  year  for  which  the  excess 
contributions  were  made  is  includible 
in  the  employee's  gross  Income  on  the 
earliest  date  any  elective  contributions 
by  the  employee  during  the  plan  year 
would  have  been  received  by  the 
employee  had  the  employee  originally 
elected  to  receive  the  amounts  in  cash. 
A  corrective  distribution  of  excess 
contributions  (and  income)  that  is  made 
more  than  2V2  months  after  the  end  of 
the  plan  year  for  which  the 
contributions  were  made  is  includible 
in  the  employee's  gross  income  in  the 
employee's  taxable  year  in  which 
distributed.  Regardless  of  when  the 
corrective  distribution-is  made,  it  is  not 
subject  to  the  early  distribution  tax  of 
section  :^(t).  See  paragraph  (b)(4)  of  this 
section  for  additional  rules  relating  to 
the  employer  excise  tax  on  amounts 
distributed  more  than  2V2  months  after 
the  end  of  the  plan  year.  See  also 
§  1.402(c)-2,  A-4  for  restrictions  on 
rolling  over  distributions  that  are  excess 
contributions. 

(B)  Rule  for  de  minimis  distributions. 
If  the  total  amount  of  excess 
contributions,  determined  under  this 
paragraph  (b)(2),  and  excess  aggregate 
contributions  determined  under 
§  1.401(m)-2(b)(2)  distributed  to  a 
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recipient  under  a  plan  for  any  plan  year 
is  less  than  $100  (excluding  income),  a 
coirective  distribution  of  excess 
contributions  (and  income)  is  includible 
in  the  gross  income  of  the  recipient  in 
the  taxable  year  of  the  recipient  in 
which  the  corrective  distribution  is 
made. 

(vii)  Other  rules— {A)  No  employee  or 
spousal  consent  required.  A  corrective 
distribution  of  excess  contributions  (and 
income)  may  be  made  under  the  terms 
of  the  plan  without  regard  to  any  notice 
or  consent  otherwise  required  under 
sections  411(a)(ll)  and  417. 

(B)  Treatment  of  corrective 
distributions  as  elective  contributions. 
Excess  contributions  are  treated  as 
employer  contributions  for  purposes  of 
sections  404  and  415  even  if  distributed 
from  the  plan. 

(C)  No  reduction  of  required 
minimum  distribution.  A  distribution  of 
excess  contributions  (and  income)  is  not 
treated  as  a  distribution  for  purposes  of 
determining  whether  the  plan  satisfies 
the  minimum  distribution  requirements 
of  section  401(a)(9).  See  §  1.401(a)(9)-5. 
Q&A-9(b). 

(D)  Partial  distributions.  Any 
distribution  of  less  than  the  entire 
amount  of  excess  contributions  (and 
allocable  income)  with  respect  to  any 
HCE  is  treated  as  a  pro  rata  distribution 
of  excess  contributions  and  allocable 
income. 

(viii)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (b)(2).  For  purposes  of 
these  examples,  none  of  the  plans 
provide  for  catch-up  contributions 
under  section  414(v).  The  examples  are 
as  follows: 

Example  1.  (i)  Plan  P,  a  calendar  year 
profit-sharing  plan  that  includes  a  cash  or 
deferred  arrangement,  provides  for 
distribution  of  excess  contributions  to  HCEs 
to  the  extent  necessary  to  satisfy  the  ADP 
test.  Employee  A,  an  HCE.  has  elective 
contributions  of  $12,000  arid  5200,000  in 
compensation,  for  an  ADR  of  6%.  and 
Employee  B,  a  second  HCE,  has  elective 
contributions  of  88,960  and  compensation  of 
$128,000,  for  an  ADR  of  7%.  the  ADP  for  the 
NHCEs  is  3%.  Under  the  ADP  test,  the  ADP 
of  the  two  HCEs  under  the  plan  may  not 
exceed  5%  [i.e..  2  percentage  points/nore 
than  the  ADP  of  the  NHCEs  under  the  plan). 
The  ADP  for  the  2  HCEs  under  the  plan  is 
6.5%.  Therefore,  there  must  be  a  correction 
of  excess  contributions. 

(ii)  The  total  amount  of  excess 
contributions  for  the  HCps  is  determined 
under  paragraph  (b)(2)(ii)  of  this  section  as 
follows:  the  elective  contributions  of 
Employee  B  (the  HCE  with  the  highest  ADR) 
are  reduced  by  $1,280  in  order  to  reduce  his 
ADR  to  6%  ($7.680/$! 28,000),  which  is  the 
ADR  of  Employee  A. 

(iii)  Because  the  ADP  of  the  HCEs 
determined  after  the  $1,280  reduction  to 
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Employee  B  still  exceeds  5%,  further 
reductions  in  elective  contributions  are 
necessary  in  order  to  reduce  the  ADP  of  the 
HCEs  to  5%.  The  elective  contributions  of 
Employee  A  and  Employee  B  are  each 
reduced  by  1%  of  compensation  ($2,000  and 
$1,280  respectively).  Because  the  ADP  of  the 
HCEs  determined  after  the  reductions  equals 
5%,  the  plan  would  satisfy  the  requirements 
of  (a)(l)(ii)  of  this  section. 

(iv)  The  total  amount  of  excess 
contributions  ($4,560  =  $1,280  +  $2,000  + 
$1 ,280)  is  apportioned  among  the  HCEs 
under  paragraph  (b)(2)(iii)  of  this  section  first 
to  the  HCE  with  the  highest  amount  of 
elective  contributions,  Therefore,  Employee 
A  is  apportioned  $3,040  (the  amount 
required  to  cause  Employee  A's  elective 
contributions  to  equal  the  next  highest  dollar 
amount  of  elective  contributions). 

(v)  Because  the  total  amount  of  excess 
contributions  has  not  been  apportioned, 
further  apportionment  is  necessary.  The 
balance  ($1,520)  of  the  total  amount  of  excess 
contributions  is  apportioned  equally  among 
Employee  A  and  Employee  B  ($760  to  each). 

(vi)  Therefore,  the  cash  or  deferred 
arrangement-will  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section  if,  by  the  end 
of  the  12  month  period  following  the  end  of 
the  2006  plan  year.  Employee  A  receives  a 
corrective  distribution  of  excess 
contributions  equal  to  $3,800  ($3,040  +  $760) 
and  allocable  income  and  Employee  B 
receives  a  corrective  distribution  of  $760  and 
allocable  income. 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  Employee  A's  ADR  is' 
based  on  $3,000  of  elective  cofttributions  to 
this  plan  and  $9,000  of  elective  conU-ibutions 
to  another  plan  of  the  employer, 
(ii)  The  total  amount  of  excess 
contributions  ($4,560  =  $1,280  +  $2,000  + 
$1,280)  is  apportioned  among  the  HCEs 
under  paragraph  (b)(2)(iii)  of  this  section  first 
to  the  HCE  with  the  highest  amount  of 
elective  contributions.  The  amount  of 
elective  contributions  for  Employee  A  is 
$12,000.  Therefore,  Employee  A  is 
apportioned  $3,040  (the  amount  required  to 
cause  Employee  A's  elective  contributions  to 
equal  the  next  highest  dollar  amount  of 
elective  contributions).  However,  pursuant  to 
paragraph  (b)(2)(iii)(B)  of  this  section,  no 
more  than  the  amount  actually  contributed  to 
the  plan  may  be  apportioned  to  an  HCE. 
Accordingly,  no  more  than  $3,000  may  be 
apportioned  to  Employee  A.  Therefore,  the 
remaining  $1,560  must  be  apportioned  to 
Employee  B. 

(ii)  The  cash  or  deferred  arrangement  will 
.satisfy-  the  requirements  of  paragraph  (a)(1)  of 
this  section  if,  by  the  end  of  the  12  month 
period  following  the  end  of  the  2006  plan 
year.  Employee  A  receives  a  corrective 
distribution  of  excess  contributions  equal  to 
$3,000  (total  amount  of  elective  contributions 
actually  contributed  to  the  plan  for  Employee 
A)  and  allocable  income  and  Employee  B 
receives  a  corrective  distribution  of  $1,560 
and  allocable  income. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  1.  The  plan  allocates  income  on  a 
daily  basis.  The  corrective  distributions  are 
made  in  February  2007.  The  excess 
contribution  that  must  be  distributed  to 


Employee  A  as  a  corrective  distribution  is 
$3,800.  This  amount  must  be  increased  (or 
decreased)  to  reflect  gains  (or  losses) 
allocable  to  that  amount  during  the  2006  plan 
year.  The  plan  uses  a  reasonable  method  that 
satisfies  paragraph  (b)(2)(iv)(B)  of  this  section 
to  determine  the  gain  during  the  2006  plan 
year  allocable  to  the  $3,800  as  $145. 
Therefore,  as  of  the  end  of  the  2006  plan 
year,  the  amount  of  corrective  distribution 
that  is  required  would  be  $3,945. 

(ii)  Because  the  plan  allocates  income  on 
a  daily  basis,  excess  contributions  are 
credited  with  gain  or  loss  during  the  gap     ■ 
period.  Therefore,  the  coitective  distribution 
must  include  income  allocable  to  $3,945 
through  the  date  of  distribution.  For  the 
period  from  January  1  through  the  date  of 
distribution,  the  income  allocable  to  $3,945 
is  $105.  Therefore,  the  plan  will  satisfy  the 
requirements  of  paragraph  (a)(1)  of  this 
section  if  Employee  A  receives  a  corrective 
distribution  of  $4,050. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  1.  The  plan  determines  plan  year 
income  using  the  alternative  method  for 
calculating  income  provided  in  paragraph 
(h)(2)(iv)(C)  of  this  section  and  using  the 
portion  of  the  participant's  account 
attributable  to  elective  contributions, 
including  elective  contributions  made  for  the 
plan  year.  The  plan  uses  the  safe  harbor 
method  provided  in  paragraph  (b)(2)(iv)(D)  of 
this  section  for  allocating  gap  period  income. 
The  corrective  distribution  is  made  during 
the  last  week  of  February  2007.  At  the 
beginning  of  the  2006  plan  year,  $100,000  of 
Employee  A's  plan  account  was  attributable 
to  elective  contributions.  During  the  2006 
plan  year,  $10,000  in  elective  conU-ibutions 
were  contributed  to  the  plan  for  Employee  A. 
The  income  allocable  to  Employee  A's 
account  attributable  to  elective  contributions 
for  the  2006  plan  year  is  $8,000. 

(ii)  Therefore,  the  plan  year  income 
allocable  to  the  $3,800  corrective  distribution 
for  Employee  A  is  $266.65  ($8,000  multiplied 
by  $3,800  divided  by  $110,000).  Therefore,  as 
of  the  end  of  the  2006  plan  year,  the  amount 
of  corrective  disU-ibution  that  is  required  is 
$4,066.65.  This  amount  must  be  increased  by 
the  gap  period  income  of  $53.32  (10% 
multiplied  by  $266.65  (2006  plan  year 
income  attributable  to  the  excess 
contribution)  multiplied  by  2  (number  of 
calendar  months  since  end  of  2006  plan 
year).  Therefore,  the  plan  will  satisfy  the 
requirements  of  paragraph  (a)(1)  of  this 
section  if  Employee  A  receives  a  corrective 
distribution  of  $4,119.97. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  the  plan  provides  for 
quarterly  valuations  based  on  the  account 
balance  at  the  end  of  the  quarter. 

(ii)  Because  the  plan's  method  for 
allocating  income  does  not  allocate  any 
income  to  amounts  distributed  during  the 
quarter.  Employee  A  will  not  be  credited 
with  an  allocation  of  income  with  respect  to 
the  amount  distributed.  Accordingly,,  Plan  P 
need  not  plan  adjust  the  distribution  of 
excess  contribution  for  income  during  the 
gap  period  and  thus  satisfies  paragraph  (a)(1) 
of  this  section  if  Employee  A  receives  a 
corrective  distribution  of  $4,066.65. 
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(3)  Recharacterization  of  excess 
contributions — (i)  General  rule.  Excess 
contributions  are  recharacterized  in 
accordance  with  this  paragraph  (b)(3) 
only  if  the  excess  contributions  that 
would  have  to  be  distributed  under 
(b)(2)  of  this  section  if  the  plan  was 
correcting  through  distribution  of  excess 
contributions  are  recharacterized  as 
described  in  paragraph  (b)(3)(ii)  of  this 
section,  and  all  of  the  conditions  set 
forth  in  paragraph  (b)(3)(iii)  of  this 
section  are  satisfied. 

(ii)  Treatment  of  recharacterized 
excess  contributions.  Recharacterized 
excess  contributions  are  includible  in 
the  employee's  gross  income  as  if  such 
amounts  were  distributed  under 
paragraph  (b)(2)  of  this  section.  The 
recharacterized  excess  contributions 
must  be  treated  as  employee 
contributions  for  purposes  of  section  72, 
sections  401(a)(4)  and  401(m).  This 
requirement  is  not  treated  as  satisfied 
unless  the  payor  or  plan  administrator 
reports  the  recharacterized  excess 
contributions  as  employee  contributions 
to  the  Internal  Revenue  Service  and  the 
employee  by  timely  providing  such 
Federal  tax  forms  and  accompanying 
instructions  and  timely  taking  such 
other  action  as  prescribed  by  the 
Commissioner  in  revenue  rulings, 
notices  and  other  guidance  published  in 
the  Internal  Revenue  Bulletin  (see 
601.601(d)(2)  of  this  chapter)  as  well  as 
the  applicable  federal  tax  forms  and 
accompanying  instructions. 

(iii)  Additional  rules — (A)  Time  of 
recharacterization.  Excess  contributions 
may  not  be  recharacterized  under  this 
paragraph  (b)(3)  after  2V2  months  after 
the  close  of  the  plan  year  to  which  the 
recharacterization  relates. 
Recharacterization  is  deemed  to  have 
occurred  on  the  date  on  which  the  last 
of  those  HCEs  with  excess  contributions 
to  be  recharacterized  is  notified  in 
accordance  with  paragraph  (b)(3)(ii)  of 
this  section. 

(B)  Employee  contributions  must  be 
permitted  under  plan.  The  amount  of 
recharacterized  excess  contributions,  in 
combination  with  the  employee 
contributions  actually  made  by  the  HCE, 
may  not  exceed  the  maximiun  amount 

'  of  employee  contributions  (determined 
without  regard  to  the  ACP  test  of  section 
401(m)(2))  permitted  under  the 
provisions  of  the  plan  as  in  effect  on  the 
first  day  of  the  plan  year. 

(C)  Treatment  of  recharacterized 
excess  contributions.  Recharacterized 
excess  contributions  continue  to  be 
treated  as  employer  contributions  for  all 
other  purposes  imder  the  Internal 
Revenue  Code,  including  sections  401(a) 
(other  than  sections  401(a)(4)  and 
401(m)),  404,  409,  411,  412. 415,  416, 


and  417.  Thus,  for  example, 
recharacterized  excess  contributions 
remain  subject  to  the  requirements  of 
§  1.401{k)-l(c)  and  (d);  must  be 
deducted  under  section  404;  and  are 
treated  as  employer  contributions 
described  in  section  415(c)(2)(A)  and 
§i.415-6(b). 

(4)  Rules  applicable  to  all 
corrections— [i]  Coordination  with 
distribution  of  excess  deferrals — (A) 
Treatment  of  excess  deferrals  that 
reduce  excess  contributions.  The 
amount  of  excess  contributions  (and 
allocable  income)  to  be  distributed 
imder  paragraph  (b)(2)  of  this  section  or 
the  amount  of  excess  contributions 
recharacterized  under  paragraph  (b)(3) 
of  this  section  with  respect  to  an 
employee  for  a  plan  year,  is  reduced  by 
any  amounts  previously  distributed  to 
the  employee  from  the  plan  to  correct 
excess  deferrals  for  the  employee's 
taxable  year  ending  with  or  within  the 
plan  year  in  accordance  with  section 
402(g)(2). 

(B)  Treatment  of  excess  contributions 
that  reduce  excess  deferrals.  Under 
§  1.402(g)-l(e),  the  amount  required  to 
be  distributed  to  correct  an  excess 
deferral  to  an  employee  for  a  taxable 
year  is  reduced  by  any  excess 
contributions  (and  allocable  income) 
previously  distributed  or  excess 
contributions  recharacterized  with 
respect  to  the  employee  for  the  plan 
year  beginning  with  or  within  the 
taxable  year.  The  amount  of  excess 
contributions  includible  in  the  gross 
income  of  the  employee,  and  the 
amount  of  excess  contributions  reported 
by  the  payer  or  plan  administrator  as 
includible  in  the  gross  income  of  the 
employee,  does  not  include  the  amount 
of  any  reduction  imder  §  1 .402(g)- 
1(e)(6). 

(ii)  Forfeiture  of  match  on  distributed 
excess  contributions.  A  matching 
contribution  is  taken  into  account  imder 
section  401(a)(4)  even  if  the  match  is 
with  respect  to  an  elective  contribution 
that  is  distributed  or  recharacterized 
under  this  paragraph  (b).  This  requires 
that,  after  correction  of  excess 
contributions,  each  level  of  matching 
contributions  be  currently  and 
effectively  available  to  a  group  of 
employees  that  satisfies  section  410(b). 
See  §  1.401(a)(4)-^(e)(3)(iii)(G).  Thus,  a 
plan  that  provides  the  same  rate  of 
matching  contributions  to  all  employees 
will  not  meet  the  requirements  of 
section  401(a)(4)  if  elective 
contributions  are  distributed  under  this 
paragraph  (b)  to  HCEs  to  the  extent 
needed  to  meet  the  requirements  of 
section  401(k)(3),  while  matching 
contributions  attributable  to  those 
elective  contributions  remain  allocated 


to  the  HCEs'  accounts.  Under  section 
411(a)(3)(G)  and  §  1.411(a)-4(b)(7),  a 
plan  may  forfeit  matching  contributions 
attributable  to  excess  contributions, 
excess  aggregate  contributions  or  excess 
deferrals  to  avoid  a  violation  of  section 
401(a)(4).  See  also  §  1.401(a)(4)- 
1  l(g)(vii)(B)  regarding  the  use  of 
additional  allocations  to  the  accounts  of 
NHCEs  for  the  purpose  of  correcting  a 
discriminatory  rate  of  matching 
contributions. 

(iii)  Permitted  forfeiture  of  QMAC. 
Pursuant  to  section  401(k)(8)(E),  a 
qualified  matching  contribution  is  not 
treated  as  forfeitable  under  §  1.401(k)- 
1(c)  merely  because  under  the  plan  it  is 
forfeited  in  accordance  with  paragraph 
(b)(4)(ii)  of  this  section. 

(iv)  No  requirement  for  recalculation. 
If  excess  contributions  are  distributed  or 
recharacterized  in  accordance  with 
paragraphs  (b)t2)  and  (3)  of  this  section, 
the  cash  or  deferred  arrangement  is 
treated  as  meeting  the 
nondiscrimination  test  of  section 
401(k)(3)  regardless  of  whether  the  AD? 
for  the  HCEs,  if  recalculated  after  the 
distributions  or  recharacterizations, 
would  satisfy  section  401(k)(3). 

(v)  Treatment  of  excess  contributions 
that  are  catch-up  contributions.  A  cash 
or  deferred  arrangement  does  not  fail  to 
meet  the  requirements  of  section 
401(k)(3)  and  paragraph  (a)(1)  of  this 
section  merely  because  excess 
contributions  that  are  catch-up 
contributions  because  they  exceed  the 
AD?  limit,  as  described  in  §  1.414(v)- 
l(b)(l)(iii),  are  not  corrected  in 
accordance  with  this  paragraph  (b). 

(5)  Failure  to  timely  correct — (i) 
Failure  to  correct  within  2'/2  months 
after  end  of  plan  year.  If  a  plan  does  not 
correct  excess  contributions  within  2V2 
months  after  the  close  of  the  plan  year 
for  which  the  excess  contributions  are 
made,  the  employer  will  be  liable  for  a 
10%  excise  tax  on  the  amount  of  the 
excess  contributions.  See  section  4979 
and  §  54.4979-1  of  this  chapter. 
Qualified  nonelective  contributions  and 
qualified  matching  contributions 
properly  taken  into  account  under 
paragraph  (a)(6)  of  this  section  for  a  plan 
year  may  enable  a  plan  to  avoid  having 
excess  contributions,  even  if  the 
contributions  are  made  after  the  close  of 
the  2V2  month  period. 

(ii)  Failure  to  correct  within  12 
months  after  end  of  plan  year.  If  excess 
contributions  are  not  corrected  within 
12  months  after  the  close  of  the  plan 
year  for  which  they  were  made,  the  cash 
or  deferred  arrangement  will  fail  to 
satisfy  the  requirements  of  section 
401(k)(3)  for  die  plan  year  for  which  the 
excess  contributions  are  made  and  all 
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subsequent  plan  years  during  which  the 
excess  contributions  remain  in  the  trust. 

(c)  Additional  rules  for  prior  year 
testing  method— (1)  Rules  for  change  in 
testing  method— {i)  General  rule.  A  plan 
is  permitted  to  change  from  the  prior 
year  testing  method  to  the  current  year 
testing  method  for  any  plan  year.  A  plan 
is  permitted  to  change  from  the  current 
year  testing  method  to  the  prior  year 
testing  method  only  in  situations    . 
described  in  paragraph  (c)(l)(ii)  of  this 
section.  For  purposes  of  this  paragraph 
(c)(1),  a  plan  that  uses  the  safe  harbor 
method  described  in  §  1.401{k)-3  or  a 
SIMPLE  401  (k)  plan  is  treated  as  using 
the  cxurent  year  testing  method  for  that 
plan  year. 

(ii)  Situations  permitting  a  change  to 
the  prior  year  testing  method.  The 
situations  described  in  this  paragraph 
{c)(l)(ii)  are: 

(A)  The  plan  is  not  the  result  of  the 
aggregation  of  two  or  more  plans,  and 
the  current  year  testing  method  was 
used  imder  the  plan  for  each  of  the  5 
plan  years  preceding  the  plan  year  of 
the  change  (or  if  lesser,  the  number  of 
plan  years  the  plan  has  been  in 
existence,  including  years  in  which  the 
plan  was  a  portion  of  another  plan). 

(B)  The  plan  is  the  resuh  of  the 

-  aggregation  of  two  or  more  plans,  and 
for  each  of  the  plans  that  are  being 
aggregated  (the  aggregating  plans),  the 
current  year  testing  method  was  used 

■  for  each  of  the  5  plan  years  preceding 
the  plan  year  of  the  change  (or  if  lesser, 
the  number  of  plan  years  since  that 
aggregating  plan  has  been  in  existence, 
including  years  in  which  the  aggregating 
plan  was  a  portion  of  another  plan). 

(C)  A  transaction  described  in  section 
410(b)(6)(C)(i)  and  §  1.410(b)-2(f)  occurs 
and — 

(J)  As  a  result  of  the  transaction,  the 
employer  maintains  both  a  plan  using 
the  prior  year  testing  method  and  a  plan 
using  the  ciurent  year  testing  method; 
and 

(2)  The  change  from  the  current  year 
testing  method  to  the  prior  year  testing 
method  occius  within  the  transition 
period  described  in  section 
410(b)(6)(C)(ii). 

(2)  Calculation  ofADP  under  the  prior 
year  testing  method  for  the  first  plan 
year— (i)  Plans  that  are  not  successor 
plans.  If,  for  the  first  plan  year  of  any 
plan  (other  than  a  successor  plan),  the 
plan  uses  the  prior  year  testing  method, 
the  plan  is  permitted  to  use  either  that 
first  plan  year  as  the  applicable  year  for 
.determining  the  ADP  for  eligible 
NHCEs,  or  use  3%  as  the  ADP  for 
eligible  NHCEs,  for  applying  the  ADP 
test  for  that  first  plan  year.  A  plan  (other 
than  a  successor  plan)  that  uses  the 
prior  year  testing  method  but  has 


elected  for  its  first  plan  year  to  use  that 
year  as  the  applicable  year  is  not  treated 
as  changing  its  testing  method  in  the 
second  plan  year  and  is  not  subject  to 
the  limitations  on  double  counting  on 
QNECs  under  paragraph  (a)(6)(vi)  of  this 
section  for  the  second  plan  year, 
(ii)  First  plan  year  defined.  For 
purposes  of  this  paragraph  (c)(2),  the 
first  plan  year  of  any  plan  is  the  first 
year  in  which  the  plan  provides  for 
elective  contributions.  Thus,  the  rules  of 
this  paragraph  (c)(2)  do  not  apply  to  a 
plan  (within  the  meaning  of  §  1.410(b)- 
7(b))  for  a  plan  year  if  for  such  plan  year 
the  plan  is  aggregated  imder  §  1.401(k)- 
1(b)(4)  with  any  other  plan  that  provides 
for  elective  contributions  in  the  prior 
year. 

(iii)  Successor  plans.  A  plan  is  a 
successor  plan  if  50%  or  more  of  the 
eligible  employees  for  the  first  plan  year 
were  eligible  employees  under  a 
qualified  cash  or  deferred  arrangement 
maintained  by  the  employer  in  the  prior 
year.  If  a  plan  that  is  a  successor  plan 
uses  the  prior  year  testing  method  for  its 
first  plan  year,  the  ADP  for  the  group  of 
NHCEs  for  the  applicable  year  must  be 
determined  under  paragraph  (c)(4)  of 
this  section. 

(3)  Plans  using  different  testing 
methods  for  the  ADP  and  ACP  test. 
Except  as  otherwise  provided  in  this 
paragraph  (c)(3),  a  plan  may  use  the 
ciurent  year  testing  method  or  prior  year 
testing  method  for  the  ADP  test  for  a 
plan  year  without  regard  to  whether  the 
ciurent  year  testing  method  or  prior  year 
testing  method  is  used  for  the  ACP  test 
for  that  year.  For  example,  a  plan  may 
use  the  prior  year  testing  method  for  the 
ADP  test  and  the  current  year  testing 
method  for  its  ACP  test  for  the  plan 
year.  However,  plans  that  use  different 
testing  methods  under  this  paragraph 
(c)(3)  cannot  use — 

(i)  The  recharacterization  method  of 
paragraph  (b)(3)  of  this  section  to  correct 
excess  contributions  for  a  plan  year; 

(ii)  The  rules  of  §  1.401(m)-2(a)(6)(ii) 
to  take  elective  contributions  into 
account  under  the  ACP  test  (rather  than 
the  ADP  test);  or 

(iii)  The  rules  of  paragraph  (a)(6)(v)  of 
this  section  to  take  qualified  matching 
contributions  into  account  under  the 
ADP  test  (rather  than  the  ACP  test). 

(4)  Rules  for  plan  coverage  changes — 
(i)  In  general.  A  plan  that  uses  the  prior 
year  testing  method  and  experiences  a 
plan  coverage  change  during  a  plan  year 
satisfies  the  requirements  of  this  section 
for  that  year  only  if  the  plan  provides 
that  the  ADP  for  the  NHCEs  for  the  plan 
year  is  the  weighted  average  of  the  ADPs 
for  the  prior  year  subgroups. 

(ii)  Optional  rule  for  minor  plan 
coverage  changes.  If  a  plan  coverage 


change  occiu-s  and  90%  or  more  of  the 
total  number  of  the  NHCEs  from  all 
prior  year  subgroups  are  from  a  single 
prior  year  subgroup,  then,  in  lieu  of 
using  the  weighted  averages  described 
in  paragraph  (c)(4)(i)  of  this  section,  the 
plan  may  provide  that  the  ADP  for  the 
group  of  eligible  NHCEs  for  the  prior 
year  under  the  plan  is  the  ADP  of  the 
NHCEs  for  the  prior  year  of  the  plan 
under  which  that  single  prior  year 
sub^oup  was  eligible. 

(iii)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
paragraph  (c)(4): 

(A)  Plan  coverage  change.  The  term 
plan  coverage  change  means  a  change  in 
the  group  or  groups  of  eligible 
employees  under  a  plan  on  account  of— 

(1)  The  establishment  or  amendment 
of  apian; 

(2)  A  plan  merger  or  spinoff  under 
section  414(1); 

(3)  A  change  in  the  way  plans  (within 
the  meaning  of  §  1.410(bj-7(b))  are 
combined  or  separated  for  purposes  of 
§1. 401  (k)-l (b)(4)  [e.g..  permissively 
aggregating  plans  not  previously 
aggregated  under  §  1.410(b)-7(d),  or 
ceasing  to  permissively  aggregate  plans 
under  §1.410{b)-7(d)); 

(4)  A  reclassification  of  a  substantial 
group  of  employees  that  has  the  same 
effect  as  amending  the  plan  [e.g.,  a 
transfer  of  a  substantial  group  of 
employees  from  one  division  to  another 
division);  or 

(5)  A  combination  of  any  of  the 
situations  described  in  this  paragraph 
(c)(4)(iii)(A). 

(B)  Prior  year  subgroup.  The  term 
prior  year  subgroup  means  all  NHCEs 
for  the  prior  plan  year  who,  in  the  prior 
year,  were  eligible  employees  under  a 
specific  plan  maintained  by  the 
employer  that  included  a  qualified  cash 
or  deferred  arrangement  and  who  would 
have  been  eligible  employees  in  the 
prior  year  under  the  plan  being  tested  if 
the  plan  coverage  change  had  first  been 
effective  as  of  the  first  day  of  the  prior 
plan  year  instead  of  first  being  effective 
during  the  plan  year.  The  determination 
of  whether  an  NHCE  is  a  member  of  a 
prior  year  subgroup  is  made  without 
regard  to  whether  the  NHCE  terminated 
employment  during  the  prior  year. 

(C)  Weighted  average  of  the  ADPs  for 
the  prior  year  subgroups.  The  term 
weighted  average  of  the  ADPs  for  the 
prior  year  subgroups  means  the  sum,  for  » 
all  prior  year  subgroups,  of  the  adjusted 
ADPs  for  the  plan  year.  The  term 
adjusted  ADP  with  respect  to  a  prior 
year  subgroup  means  the  ADP  for  the 
prior  plan  year  of  the  specific  plan 
under  which  the  members  of  the  prior 
year  subgroup  were  eligible  employees 
on  the  first  day  of  the  prior  plan  year. 
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multiplied  by  a  fraction,  the  numerator 
of  which  is  the  niunber  of  NHCEs  in  the 
prior  year  subgroup  and  denominator  of 
which  is  the  total  number  of  NHCEs  in 
all  prior  year  subgroups. 

(iv)  Examples.  The  following 
examples  illustrate  the  application  of 
this  paragraph  (c)(4): 

Example  1.  (i)  Employer  B  maintains  two 
calendar  year  plans,  Plan  O  and  Plan  P,  each 
of  which  includes  a  cash  or  deferred 
arrangement.  The  plans  were  not 
permissively  aggregated  under  §  1.410(b)- 
7(d)  for  the  2005  plan  year.  Both  plans  use 
the  prior  year  testing  method.  Plan  O  had  300 
eligible  employees  who  were  NHCEs  for  the 
2005  plan  year,  and  their  ADP  for  that  year 
was  6%.  Sixty  of  the  eligible  employees  who 
were  NHCEs  for  the  2005  plan  year  under 
Plan  O,  terminated  their  employment  during 
that  year.  Plan  P  had  100  eligible  employees 
who  were  NHCEs  for  2005,  and  the  ADP  for 
those  NHCEs  for  that  plan  was  4%.  Plan  O 
and  Plan  P  are  permissively  aggregated  under 
§  1.410(b)-7(d)  for  the  2006  plan  year. 

(ii)  The  permissive  aggregation  of  Plan  O 
and  Plan  P  for  the  2006  plan  year  under 
§  1.410(b)-7(d)  is  a  plan  coverage  change  that 
results  in  treating  the  plans  as  one  plan  (Plan 
OP)  for  purposes  of  §  1. 401  (k)-l  (b)(4). 
Therefore,  the  prior  year  ADP  for  the  NHCEs 
under  Plan  OP  for  the  2006  plan  year  is  the 
weighted  average  of  the  ADPs  for  the  prior 
year  subgroups:  the  Plan  O  prior  year 
subgroup  and  the  Plan  P  prior  year  subgroup. 

(iii)  The  Plan  O  prior  year  subgroup 
consists  of  the  300  employees  who,  in  the 
2005  plan  year,  were  eligible  NHCEs  under 
Plan  O  and  who  would  have  been  eligible 
under  Plan  OP  for  the  2005  plan  year  if  Plan 
O  and  Plan  P  had  been  permissively 
aggregated  for  that  plan  year.  The  Plan  P 
prior  year  subgroup  consists  of  the  100 
employees  who,  in  the  2005  plan  year,  were 
eligible  NHCEs  under  Plan  P  and  would  have 
been  eligible  under  Plan  OP  for  the  2005  plan 
year  if  Plan  O  and  Plan  P  had  been 
permissively  aggregated  for  that  plan  year. 

(iv)  The  weighted  average  of  the  ADPs  for 
the  prior  year  subgroups  is  the  sum  of  the 
adjusted  ADP  for  the  Plan  O  prior  year 
subgroup  and  the  adjusted  ADP  for  the  Plan 
P  prior  year  subgroup.  The  adjusted  ADP  for 
the  Plan  O  prior  year  subgroup  is  4.5%, 
calculated  as  follows:  6%  (the  ADP  for  the 
NHCEs  under  Plan  O  for  the  2005  plan  year) 
X  300/400  (the  number  of  NHCEs  in  the  Plan 
O  prior  year  subgroup  divided  by  the  total 
number  of  NHCEs  in  all  prior  year 
subgroups).  The  adjusted  ADP  for  the  Plan  P 
prior  year  subgroup  is  1%,  calculated  as 
follows:  4%  (the  ADP  for  the  NHCEs  under 
Plan  P  for  the  2005  plan  year)  x  100/400  (the 
number  of  NHCEs  in  the  Plan  P  prior  year 
subgroup  divided  by  the  total  number  of 
NHCEs  in  all  prior  year  su_tjgroups).  Thus,  the 
prior  year  ADP  for  NHCEs  under  Plan  OP  for 
the  2006  plan  year  is  5.5%  (the  sum  of 
adjusted  ADPs  for  the  prior  year  subgroups, 
4.5%  plus  1%). 

(v)  As  provided  in  paragraph  (c)(4)(iii)(B) 
of  this  section,  the  determination  of  whether 
an  NHCE  is  a  member  of  a  prior  year 
subgroup  is  made  without  regard  to  whether 
that  NHCE  terminated  employed  during  the 


prior  year.  Thus,  the  prior  ADP  for  the 
NHCEs  under  Plan  OP  for  the  2006  plan  year 
is  unaffected  by  the  termination  of  die  60 
NHCEs  covered  by  Plan  O  during  the  2005 
plan  year. 

Example  2.  (i)  The  facts  are  the  same  as 
Example  1,  except  that  the  60  employees  who 
terminated  employment  during  the  2005  plan 
are  instead  spun -off  to  another  plan. 

(ii)  The  permissive  aggregation  of  Plan  O 
and  Plan  P  for  the  2006  plan  year  under 
§  1.410(b)-7(d)  is  a  plan  coverage  change  that 
results  in  treating  the  plans  as  one  plan  (Plan 
OP)  for  purposes  of  §  1.401(k)-l(b)(4)  and  the 
spin-off  of  the  60  employees  is  a  plan 
coverage  change.  Therefore,  the  prior  year 
ADP  for  the  NHCEs  under  Plan  OP  for  the 
2006  plan  year  is  the  weighted  average  of  the 
ADPs  for  the  prior  year  subgroups:  the  Plan 
O  prior  year  subgroup  and  the  Plan  P  prior 
year  subgroup. 

(iii)  For  purposes  of  determining  the  prior 
year  subgroups,  the  employees  who  would 
have  been  eligible  employees  in  the  prior 
year  under  the  plan  being  tested  are 
determined  as  if  both  plan  coverage  changes 
had  first  been  effective  as  of  the  first  day  of 
the  prior  plan  year.  The  Plan  O  prior  year 
subgroup  consists  of  the  240  employees  who. 
in  the  2005  plan  year,  were  eligible  NHCEs 
under  Plan  O  and  would  have  been  eligible 
under  Plan  OP  for  the  2005  plan  year  if  the 
spin-off  had  occurred  at  the  beginning  of  the 

2005  plan  year  and  Plan  O  and  Plan  P  had 
been  permissively  aggregated  under 

§  1.410(b)-7(d)  for  that  plan  year.  The  Plan  P 
prior  year  subgroup  consists  of  the  100 
employees  who,  in  the  2005  plan  year,  were 
eligible  NHCEs  under  Plan  P  and  would  have 
been  eligible  under  Plan  OP  for  the  2005  plan 
year  if  Plan  O  and  Plan  P  had  been 
permissively  aggregated  under  §  1.410(b)— 
7(d)  for  that  plan  year. 

(iv)  The  weighted  average  of  the  ADPs  for 
the  prior  year  subgroups  is  the  sum  of  the 
adjusted  ADP  with  respect  to  the  prior  year    , 
subgroup  consisting  of  eligible  NHCEs  from 
Plan  O  and  the  adjusted  ADP  with  respect  to 
the  prior  year  subgroup  consisting  of  eligible 
NHCEs  from  Plan  P.  The  adjusted  ADP  for 
the  prior  year  subgroup  consisting  of  eligible 
NHCEs  under  Plan  O  is  4.23%,  calculated  as 
follows:  6%  (the  ADP  for  the  NHCEs  under 
Plan  O  for  the  2005  plan  year)  x  240/340  (the 
number  of  NHCEs  in  that  prior  year  subgroup 
divided  by  the  total  number  of  NHCEs  in  all 
prior  year  subgroups).  The  adjusted  ADP  for 
the  prior  year  subgroup  consisting  of  the 
eligible  NHCEs  from  Plan  P  is  1.18%, 
calculated  as  follows:  4%  (the  ADP  for  the 
NHCEs  under  Plan  P  for  the  2005  plan  year) 
X  100/340  (the  number  of  NHCEs  in  that  prior 
year  subgroup  divided  by  the  total  number  of 
NHCEs  in  all  prior  year  subgroups).  Thus,  the 
prior  year  ADP  for  NHCEs  under  Plan  OP  for 
the  2006  plan  year  is  5.41%  (the  sum  of 
adjusted  ADPs  for  the  prior  year  subgroups, 
4.23%  plus  1.18%). 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  instead  of  Plan  O  and 
Plan  P  being  permissively  aggregated  for  the 

2006  plan  year,  200  of  the  employees  eligible 
under  Plan  O  were  spun-off  from  Plan  O  and 
merged  into  Plan  P. 

(ii)  The  spin-off  from  Plan  O  and  merger 
to  Plan  P  for  the  2006  plan  year  are  plan 


coverage  changes  for  Plan  P.  Therefore,  the 
prior  year  ADP  for  the  NHCEs  under  Plan  P 
for  the  2006  plan  year  is  the  weighted 
average  of  the  ADPs  for  the  prior  year 
subgroups  under  Plan  P.  There  are  2 
sul^roups  under  Plan  P  for  the  2006  plan 
year.  The  Plan  O  prior  year  subgroup  consists 
of  the  200  employees  who,  in  the  2005  plan 
year,  were  eligible  NHCEs  under  Plan  O  and 
who  would  have  been  eligible  under  Plan  P 
for  the  2005  plan  year  if  the  spin-off  and 
merger  had  occurred  on  the  first  day  of  the 
2005  plan  year.  The  Plan  P  prior  year 
subgroup  consists  of  the  100  employees  who. 
in  the  2005  plan  year,  were  eligible  NHCEs 
under  Plan  P  for  the  2005  plan  year. 

(iii)  The  weighted  average  of  the  ADPs  for 
the  prior  year  subgroups  is  the  sum  of  the 
adjusted  ADP  for  the  Plan  O  prior  year 
subgroup  and  the  adjusted  ADP  for  the  Plan 
P  prior  year  subgroup.  The  adjusted  ADP  for 
the  Plan  O  prior  year  subgroup  is  4.0%, 
calculated  as  follows:  6%  (the  ADP  for  the 
NHCEs  under  Plan  O  for  the  2005  plan  year) 
X  200/300  (the  number  of  NHCEs  in  the  Plan 
O  prior  year  subgroup  divided  by  the  total 
number  of  NHCEs  in  all  prior  year 
subgroups).  The  adjusted  ADP  for  the  Plan  P 
prior  year  subgroup  is  1.33%.  calculated  as 
follows:  4%  (the  ADP  for  the  NHCEs  under 
Plan  P  for  the  2005  plan  year)  x  100/300  (the 
number  of  NHCEs  in  the  Plan  P  prior  year 
subgroup  divided  by  the  total  number  of 
NHCEs  in  all  prior  year  subgroups).  Thus,  the 
prior  year  ADP  for  NHCEs  under  Plan  P  for 
the  2006  plan  year  is  5.33%  (the  sum  of 
adjusted  ADPs  for  the  2  prior  year  subgroups, 
4.0%  plus  1.33%). 

(iv)  The  spin-off  from  Plan  O  for  the  2006 
plan  year  is  a  plan  coverage  change  for  Plan 
O.  Therefore,  the  prior  year  ADP  for  the 
NHCEs  under  Plan  O  for  the  2006  plan  year 
is  the  weighted  average  of  the  ADPs  for  the 
prior  year  subgroups  under  Plan  O.  In  this 
case,  there  is  only  one  prior  year  subgroup 
under  Plan  O,  the  employees  who  were 
NHCEs  of  Employer  B  for  the  2005  plan  year 
and  who  were  eligible  for  the  2005  plan  year 
under  Plan  O.  Because  there  is  only  one  prior 
year  subgroup  under  Plan  O,  the  weighted 
average  of  the  ADPs  for  the  prior  year 
subgroup  under  Plan  O  is  equal  to  the  NHCE 
ADP  for  the  prior  year  (2005  plan  year)  under 
Plan  O.  or  6%. 

Example  4.  (i)  Employer  C  maintains  a 
calendar  year  plan.  Plan  Q,  which  includes 
a  cash  or  deferred  arrangement  that  uses  the 
prior  year  testing  method.  Plan  Q  covers 
employees  of  Division  A  and  Division  B.  In 
2005,  Plan  Q  had  500  eligible  employees  who 
were  NHCEs,  and  the  ADP  for  those  NHCEs 
for  2005  was  2%.  Effective  January  1.  2006, 
Employer  C  amends  the  eligibility  provisions 
under  Plan  Q  to  exclude  employees  of 
Division  B  effective  January  1,  2006.  In 
addition,  effective  on  that  same  date. 
Employer  C  establishes  a  new  calendar  year 
plan.  Plan  R,  which  includes  a  cash  or 
deferred  arrangement  that  uses  the  prior  year 
testing  method.  The  only  eligible  employees 
under  Plan  R  are  the  100  employees  of 
Division  B  who  were  eligible  employees 
under  Plan  Q. 

(ii)  Plan  R  is  a  successor  plan,  within  the 
meaning  of  paragraph  fc)(2)(iii)  of  this 
section  (because  all  of  the  employees  were 
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eligible  employees  under  Plan  Q  in  the  prior 
year).  Therefore,  Plan  R  cannot  use  the  first 
plan  year  rule  set  forth  in  paragraph  (c){2)(i) 
of  this  section. 

(iii)  The  amendment  to  the  eligibility 
provisions  of  Plan  Q  and  the  establishment 
of  Plan  R  are  plan  coverage  changes  within 
the  meaning  of  paragraph  (c)(4)(iii)(A)  of  this 
section  for  Plan  Q  and  Plan  R.  Accordingly, 
each  plan  must  determine  the  NfHCE  ADP  for 
the  2006  plan  year  under  the  rules  set  forth 
in  paragraph  (c)(4)  of  this  section. 

(iv)  The  prior  year  ADP  for  NHCEs  under 
Plan  Q  is  the  weighted  average  of  the  ADPs 
for  the  prior  year  subgroups.  Plan  Q  has  only 
one  prior  year  subgroup  (because  the  only 
NHCEs  who  would  have  been  eligible 
employees  under  Plan  Q'for  the  2005  plan 
year  if  the  amendment  to  the  Plan  Q 
eligibility  provisions  had  occurred  as  of  the 
first  day  of  that  plan  year  were  eligible 
employees  under  Plan  Q).  Therefore,  for 
purposes  of  the  2006  plan  year  under  Plan  Q, 
the  ADP  for  NHCEs  for  the  prior  year  is  the 
weighted  average  of  the  ADPs  for  the  prior 
year  subgroups,  or  2%.  the  same  as  if  the 
plan  amendment  had  not  occurred. 

(v)  Similarly,  Plan  R  has  only  one  prior 
year  subgroup  (because  the  only  NHCEs  who 
would  have  been  eligible  employees  under 
Plan  R  for  the  2005  plan  year  if  the  plan  were 
established  as  of  the  first  day  of  that  plan 
year  were  eligible  employees  under  Plan  Q). 
Therefore,  for  purposes  of  the  2006  testing 
year  under  Plan  R,  the  ADP  for  NHCEs  for 
the  prior  year  is  the  weighted  average  of  the 
ADPs  for  the  prior  year  subgroups,  or  2^,  the 
same  as  that  of  Plan  Q. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  4,  except  that  the  provisions  of  Plan 
R  extend  eligibility  to  50  hourly  employees 
who  previously  were  not  eligible  employees 
under  any  qualified  cash  or  deferred 
arrangement  maintained  by  Employer  C. 

(ii)  Plan  R  is  a  successor  plan  (because  100 
of  Plan  R's  150  eligible  employees  were 
eligible  employees 'under  another  qualified 
cash  or  deferred  arrangement  maintained  by 
Employer  C  in  the  prior  year).  Therefore, 
Plan  R  cannot  use  the  first  plan  year  rule  set 
forth  in  paragraph  (c)(2)(i)  of  this  section. 

(iii)  The  establishment  of  Plan  R  is  a  plan 
coverage  change  that  affects  Plan  R.  Because 
the  50  hourly  employees  were  not  eligible 
employees  under  any  qualified  cash  or 
deferred  arrangement  of  Employer  C  for  the 
prior  plan  year,  they  do  not  comprise  a  prior 
year  subgroup.  Accordingly,  Plan  R  still  has 
only  one  prior  year  subgroup.  Therefore,  for 
purposes  of  the  2006  testing  year  under  Plan 
R,  the  ADP  for  NHCEs  for  the  prior  year  is 
the  weighted  average  of  the  ADPs  for  the 
prior  year  subgroups,  or  2%.  the  same  as  that 
of  Plan  Q. 

§  1 .401  (k)-3    Safe  harbor  requirements, 
(a)  ADP  test  safe  harbor.  A  cash  or 
deferred  arrangement  satisfies  the  ADP 
safe  harbor  provision  of  section 
401(k)(12)  for  a  plan  year  if  the 
arrangement  satisfies  the  safe  harbor 
contribution  requirement  of  paragraph 
(b)  or  (c)  of  this  section  for  the  plan 
year,  the  notice  requirement  of 
paragraphed)  of  this  section,  the  plan 


year  requirements  of  paragraph  (e)  of 
this  section,  and  the  additional  rules  of 
jjaragraphs  (f).  (g)  and  (h)  of  this  section, 
as  applicable.  Pursuant  to  section 
401(k)(12)(E)(ii).  die  safe  harbor 
contribution  requirement  of  paragraph 
(b)  or  (c)  of  this  section  must  be  satisfied 
without  regard  to  section  401(1).  The 
contributions  made  under  paragraphs 
(b)  and  (c)  of  this  section  are  referred  to 
as  safe  harbor  nonelective  contributions 
and  safe  h&bor  matching  contributions, 
respectively. 

(b)  Safe  harbor  nonelective 
contribution  requirement— (1)  General 
rule.  The  safe  harbor  nonelective 
contribution  requirement  of  this 
paragraph  is  satisfied  if.  under  the  terms 
of  the  plan,  the  employer  is  required  to 
make  a  qualified  nonelective 
contribution  on  behalf  of  each  eligible 
NHCE  equal  to  at  least  3%  of  the 
employee's  safe  harbor  compensation. 

(2)  Safe  harbor  compensation  defined. 
For  purposes  of  this  section,  safe  harbor 
compensation  means  compensation  as 
defined  in  §  1.401(k)-6  (which 
incorporates  the  definition  of 
compensation  in  §  1.414(s)-l); 
provided,  however,  that  the  rule  in  the 
last  sentence  of  §  1.414(s>-l(d)(2){iii) 
(which  generally  permits  a  definition  of 
compensation  to  exclude  all 
compensation  in  excess  of  a  specified 
dollar  amoimt)  does  not  apply  in 
determining  the  safe  harbor 
compensation  of  NHCEs.  Thus,  for 
example,  the  plan  may  limit  the  period 
used  to  determine  safe  harbor 
compensation  to  the  eligible  employee's 
period  of  participation. 

(c)  Safe  harbor  matching  contribution 
requirement— [1]  In  general.  The  safe 
harbor  matching  contribution 
requirement  of  this  paragraph  (c)  is 
satisfied  if.  under  the  plan,  qualified 
matching  contributions  are  made  on 
behalf  of  each  eligible  NHCE  in  an 
amount  determined  imder  the  basic 
matching  formula  of  section 
401{k)(12)(B)(i){I),  as  described  in 
paragraph  (c)(2)  of  Uiis  section,  or  under 
an  enhanced  matching  formula  of 
section  401{k)(12)(B)(i)(n).  as  described 
in  paragraph  (c)(3)  of  this  section. 

(2)  Basic  matching  formula.  Under  the 
basic  matching  formula,  each  eligible 
NHCE  receives  qualified  matching 
contributions  in  an  amount  equal  to  the 
sum  of — 

(i)  100%  of  the  amount  of  the 
employee's  elective  contributions  that 
do  not  exceed  3%  of  the  employee's  safe 
harbor  compensation;  and 

(ii)  50%  of  the  amount  of  the 
employee's  elective  contributions  that 
exceed  3%  of  the  employee's  safe  harbor 
compensation  but  that  do  not  exceed 


5%  of  the  employee's  safe  harbor       » 
compensation. 

(3)  Enhanced  matching  formula. 
Under  an  enhanced  matching  formula, 
each  eligible  NHCE  receives  a  matching 
contribution  imder  a  formula  that,  at 
any  rate  of  elective  contributions  by  the 
employee,  provides  an  aggregate  amount 
of  qualified  matching  contributions  at 
least  equal  to  the  aggregate  amount  of 
qualified  matching  contributions  that 
would  have  been  provided  under  the 
basic  matching  formula  of  paragraph 
(c)(2)  of  this  section.  In  addition,  under 
an  enhanced  matching  formula,  the  ratio 
of  matching  contributions  on  behalf  of 
an  employee  under  the  plan  for  a  plan 
year  to  the  employee's  elective 
contributions  may  not  increase  as  the 
amount  of  an  employee's  elective 
contributions  increases. 

(4)  Limitation  on  HCE  matching 
contributions.  The  safe  harbor  matching 
contribution  requirement  of  this 
paragraph  (c)  is  not  satisfied  if  the  ratio 
of  matching  contributions  made  on 
account  of  an  HCE's  elective 
contributions  under  the  cash  or  deferred 
arrangement  for  a  plan  year  to  those 
elective  contributions  is  greater  than  the 
ratio  of  matching  contributions  to 
elective  contributions  that  would  apply 
with  respect  to  any  eligible  NHCE  with 
elective  contributions  at  the  same 
percentage  of  safe  harbor  compensation. 

(5)  Use  of  safe  harbor  match  not 
precluded  by  certain  plan  provisions — 
(i)  Safe  harbor  matching  contributions 
on  employee  contributions.  The  safe 
harbor  matching  contribution 
requirement  of  this  paragraph  (c)  will 
not  fail  to  be  satisfied  merely  because 
safe  harbor  matching  contributions  are 
made  on  both  elective  contributions  and 
employee  contributions  if  safe  harbor 
matching  contributions  are  made  with 
respect  to  the  sum  of  elective 
contributions  and  employee 
contributions  on  the  same  terms  as  safe 
harbor  matching  contributions  are  made 
with  respect  to  elective  contributions. 
Alternatively,  the  safe  harbor  matching 
contribution  requirement  of  this 
paragraph  (c)  will  not  fail  to  be  satisfied 
merely  because  safe  harbor  matching 
contributions  are  made  on  both  elective 
contributions  and  employee 
contributions  if  safe  harbor  matching 
contributions  on  elective  contributions 
are  not  affected  by  the  amount  of 
employee  contributions. 

(li)  Periodic  matching  contributions. 
The  safe  harbor  matching  contribution 
requirement  of  this  paragraph  (c)  will 
not  fail  to  be  satisfied  merely  because 
the  plan  provides  that  safe  harbor 
matching  contributions  will  be  made 
separately  with  respect  to  each  payroll 
period  (or  with  respect  to  all  pajrroU 


■^ 


Federal  Register / Vol.  68,  No.  137/ Thursday,  Jtdy  17,  2003 / Proposed  Rules 


42511 


periods  ending  with  or  within  each 
month  or  quarter  of  a  plan  year)  taken 
into  account  imder  the  plan  for  the  plan 
year,  provided  that  safe  harbor  matching 
contributions  with  respect  to  any 
elective  contributions  made  diu-ing  a 
plan  year  quarter  are  contributed  to  the 
plan  by  the  last  day  of  the  immediately 
following  plan  year  quarter. 

(6)  Permissible  restrictions  on  elective 
contributions  by  NHCEs — (i)  General 
rule.  The  safe  harbor  matching 
contribution  requirement  of  this 
paragraph  (c)  is  not  satisfied  if  elective 
contributions  by  NHCEs  are  restricted, 
unless  the  restrictions  are  permitted  by 
this  paragraph  {c)(6). 

(ii)  Restrictions  on  election  periods.  A 
plan  may  limit  the  frequency  and 
diuation  of  periods  in  which  eligible 
employees  may  make  or  change  cash  or 
deferred  elections  under  a  plan. 
However,  an  employee  must  have  a 
reasonable  opportunity  (including  a 
reasonable  period  after  receipt  of  the 
notice  described  in  paragraph  (d)  of  this 
section)  to  make  or  change  a  cash  or 
deferred  election  for  the  plan  year.  For 
purposes  of  this  paragraph  {c)(6)(ii),  a 
30-day  period  is  deemed  to  be  a 
reasonable  period  to  make  or  change  a 
cash  or  deferred  election. 

(iii)  Restrictions  on  amount  of  elective 
contributions.  A  plan  is  permitted  to 
limit  the  amount  of  elective 
contributions  that  may  be  made  by  an 
eligible  employee  under  a  plan, 
provided  that  each  NHCE  who  is  an 
eligible  employee  is  permitted  (unless 
the  employee  is  restricted  under 
paragraph  (c)(6)(v)  of  this  section)  to 
make  elective  contributions  in  an 
amount  that  is  at  least  sufficient  to 
receive  the  maximum  amount  of 
matching  contributions  available  under 
the  plan  for  the  plan  year,  and  the 
employee  is  permitted  to  elect  any 
lesser  amount  of  elective  contributions. 
However,  a  plan  may  require  eligible 
employees  to  make  cash  or  deferred 
elections  in  whole  percentages  of 
compensation  or  whole  dollar  amoimts. 

(iv)  Restrictions  on  types  of 
compensation  that  may  be  deferred.  A 
plan  may  limit  the  types  of 
compensation  that  may  be  deferred  by 
an  eligible  employee  under  a  plan, 
provided  that  each  eligible  NHCE  is 
permitted  to  make  elective  contributions 
under  a  definition  of  compensation  that 
would  be  a  reasonable  definition  of 
compensation  within  the  meaning  of 
§  1.414(s)-l(d)(2}.  Thus,  the  definition 
of  compensation  from  which  elective 
contributions  may  be  made  is  not 
required  to  satisfy  the 
nondiscrimination  requirement  of 
§1.414(s)-l(d)(3). 


(v)  Restrictions  due  to  limitations 
under  the  Internal  Revenue  Code.  A 
plan  may  limit  the  amoimt  of  elective 
contributions  made  by  an  eligible 
employee  under  a  plan — 

(A)  Because  of  the  limitations  of 
section  402(g)  or  section  415;  or 

(B)  Because,  on  accoimt  of  a  hardship 
distribution,  an  employee's  ability  to 
make  elective  contributions  has  been 
suspended  for  6  months  in  accordance 
with  §  1.401(k)-l{d)(3)(iv){E). 

(7)  Examples.  The  following  examples 
illustrate  the  safe  harbor  contribution 
requirement  of  this  paragraph  (c): 

Exanip/e  1.  (i)  Beginning  January  1,  2006. 
Employer  A  maintains  Plan  L  covering 
employees  (including  HCEs  and  NHCEs)  in 
Divisions  D  and  E.  Plan  L  contains  a  cash  or 
deferred  arrangement  and  provides  qualified 
matching  contributions  equal  to  100%  of 
each  eligible  employee's  elective 
contributions  up  to  3%  of  compensation  and 
50%  of  the  next  2%  of  compensation.  For 
purposes  of  the  matching  contribution 
formula,  safe  harbor  compensation  is  defined 
as  all  compensation  within  the  meaning  of 
section  415(c)(3)  (a  definition  that  satisfies 
section  414(s)).  Also,  each  employee  is 
permitted  to  make  elective  contributions 
from  all  safe  harbor  compensation  within  the 
meaning  of  section  415(c)(3)  and  may  change 
a  cash  or  deferred  election  at  any  time.  Plan 
L  limits  the  amount  of  an  employee's  elective 
contributions  for  purposes  of  section  402(g) 
and  section  415,  and,  in  the  case  of  a 
hardship  distribution,  suspends  an 
employee's  ability  to  make  elective 
contributions  for  6  months  in  accordance 
with  §  1.401(k)-l(d)(3)(iv)(E).  All 
contributions  under  Plan  L  are  nonforfeitable 
and  are  subject  to  the  withdrawal  restrictions 
of  section  401(k)(2)(B).  Plan  L  provides  for  no 
other  contributions  and  Employer  A 
maintains  no  other  plans.  P^an  L  is 
maintained  on  a  calendar-year  basis  and  all 
contributions  for  a  plan  year-are  made  within 
12  months  after  the  end  of  the  plan  year. 

(ii)  Based  on  these  facts,  matching 
contributions  under  Plan  L  are  safe  harbor 
matching  contributions  because  they  are 
qualified  matching  contributions  equal  to  the 
basic  matching  formula.  Accordingly,  Plan  L 
satisfies  the  safe  harbor  contribution 
requirement  of  this  paragraph  (c). 

Example  2.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  instead  of  providing 
a  basic  matching  contribution.  Plan  L 
provides  a  qualified  matching  contribution 
equal  to  100%  of  each  eligible  employee's 
elective  contributions  up  to  4%  of  safe  harbor 
compensation. 

(ii)  Plan  L's  formula  is  an  enhanced 
matching  formula  because  each  eligible 
NHCE  receives  safe  harbor  matching 
contributions  at  a  rate  that,  at  any  rate  of 
elective  contributions,  provides  an  aggregate 
amount  of  qualiHed  matching  contributions 
at  least  equal  to  the  aggregate  amount  of 
qualified  matching  contributions  that  would 
have  been  received  under  the  basic  safe 
harbor  matching  formula,  and  the  rate  of 
matching  contributions  does  not  increase  as 
the  rate  of  an  employee's  elective 


contributions  increases.  Accordingly,  Plan  L 
satisfies  the  safe  harbor  contribution 
requirement  of  this  paragraph  (c). 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  instead  of  permitting 
each  employee  to  make  elective  contributions 
from  all  compensation  within  the  meaning  of 
section  415(c)(3),  each  employee's  elective 
contributions  under  Plan  L  are  limited  to 
15%  of  the  employee's  "basic 
compensation."  Basic  compensation  is 
■defined  under  Plan  L  as  compensation  within 
the  meaning  of  section  415(c)(3),  but 
excluding  overtime  pay. 

(ii)  The  definition  of  basic  compensation 
under  Plan  L  is  a  reasonable  definition  of 
compensation  within  the  meaning  of 
§1.414(s)-l(d)(2). 

(iii)  Plan  L  will  not  fail  to  satisfy  the  safe  ' 
harbor  contribution  requirement  of  this 
paragraph  (c)  merely  because  Plan  L  limits 
the  amount  of  elective  contributions  and  the 
types  of  compensation  that  may  be  deferred 
by  eligible  employees,  provided  that  each 
eligible  NHCE  may  make  elective 
contributions  equal  to  at  least  4%  of  the 
employee's  safe  harbor  compensation. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  I ,  except  that  Plan  L  provides  that 
only  employees  employed  on  the  last  day  of 
the  plan  year  will  receive  a  safe  harbor 
matching  contribution. 

(ii)  Even  if  the  plan  that  provides  for 
employee  contributions  and  matching 
contributions  satisfies  the  minimum  coverage 
requirements  of  section  410(b)(1)  taking  into 
account  this  last-day  requirement,  Plan  L 
would  not  satisfy  the  safe  harbor  contribution 
requirement  of  this  paragraph  (c)  because 
safe  harbor  matching  contributions  are  not 
made  on  behalf  of  all  eligible  NHCEs  who 
make  elective  contributions. 

(iii)  The  result  would  be  the  same  if, 
instead  of  providing  safe  harbor  matching 
contributions  under  an  enhanced  formula. 
Plan  L  provides  for  a  3%  safe  harbor 
nonelective  contribution  that  is  restricted  to 
eligible  employees  under  the  cash  or  deferred 
arrangement  who  are  employed  on  the  last 
day  of  the  plan  year. 

Example  5.  (i)  The  facts  are  the  same  as  in 
Example  1.  except  that  instead  of  providing 
qualified  matching  contributions  under  the 
basic  matching  formula  to  employees  in  both 
Divisions  D  and  E,  employees  in  Division  E 
are  provided  qualified  matching 
contributions  under  the  basic  matching 
formula,  while  safe  harbor  matching 
contributions  continue  to  be  provided  to 
employees  in  Division  D  under  the  enhanced 
matching  formula  described  in  Example  2. 

(ii)  Even  if  Plan  L  satisfies  §  1.401(a)(4)-4 
with  respect  to  each  rate  of  matching 
contributions  available  to  employees  under 
the  plan,  the  plan  would  fail  to  satisfy  the 
safe  harbor  contribution  requirement  of  this 
paragraph  (c)  because  the  rate  of  matching 
contributions  with  respect  to  HCEs  in 
Division  D  at  a  rate  of  elective  contributions 
between  3%  and  5%  would  be  greater  than 
that  with  respect  to  NHCEs  in  Division  E  at 
the  same  rate  of  elective  contributions.  For 
example,  an  HCE  in  Division  D  who  would 
have  a  4%  rate  of  elective  contributions 
would  have  a  rate  of  matching  contributions 
of  100%  while  an  NHCE  in  Division  E  who 
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would  have  the  same  rate  of  elective 
contributions  would  have  a  lower  rate  of 
matching  contributions. 

(d)  Notice  requirement— {!)  General 
rule.  The  notice  requirement  of  this 
paragraph  (d)  is  satisfied  for  a  plan  year 
if  each  eligible  employee  is  given 
written  notice  of  the  employee's  rights 
and  obligations  under  the  plan  and  the 
notice  satisfies  the  content  requirement 
of  paragraph  (d)(2)  of  this  section  and 
the  timing  requirement  of  paragraph 
(d)(3)  of  this  section. 

(2)  Content  requirement — (i)  General 
rule.  The  content  requirement  of  this 
paragraph  (d)(2)  is  satisfied  if  the  notice 
is — 

(A)  Sufficiently  accurate  and 
comprehensive  to  inform  the  employee 
of  the  employee's  rights  and  obligations 
under  the  plan;  and 

(B)  Written  in  a  manner  calculated  to 
be  understood  by  the  average  employee 
eligible  to  participate  in  the  plan. 

(ii)  Minimum  content  requirement. 
Subject  to  the  requirements  of  paragraph 
(d)(2)(iii)  of  this  section,  a  notice  is  not 
considered  sufficiently  accurate  and 
comprehensive  unless  the  notice 
accurately  describes — 

(A)  The  safe  harbor  matching 
contribution  or  safe  harbor  nonelective 
contribution  formula  used  under  the 
plan  (including  a  description  of  the 
levels  of  safe  harbor  matching 
contributions,  if  any,  available  under 
the  plan); 

(B)  Any  other  contributions  under  the 
plan  or  matching  contributions  to 
another  plan  on  account  of  elective 
contributions  or  employee  contributions 
under  the  plan  (including  the  potential 
for  discretionary  matching 
contributions)  and  the  conditions  under 
which  such  contributions  are  made; 

(C)  The  plan  to  which  safe  harbor 
contributions  will  be  made  (if  different 
than  the  plan  containing  the  cash  or 
deferred  arrangement); 

(D)  The  type  and  amount  of 
compensation  that  may  be  deferred 
under  the  plan; 

(E)  How  to  make  cash  or  deferred 
elections,  including  any  administrative 
requirements  that  apply  to  such 
elections; 

(F)  The  periods  available  under  the 
plan  for  making  cash  or  deferred 
elections; 

(G)  Withdrawal  and  vesting 
provisions  applicable  to  contributions 
under  the  plan;  and 

(H)  Information  that  makes  it  easy  to 
obtain  additional  information  about  the 
plan  (including  an  additional  copy  of 
the  summary  plan  description)  such  as 
telephone  numbers,  addresses  and,  if 
applicable,  electronic  addresses,  of 
individuals  or  offices  from  whom 


employees  can  obtain  such  plan 
information. 

(iii)  References  to  SPD.  A  plan  will 
not  fail  to  satisfy  the  content 
requirements  of  this  paragraph  (d)(2) 
merely  because,  in  the  case  of 
information  described  in  paragraph 
(d)(2)(ii)(B)  of  this  section  (relating  to 
any  other  contributions  under  the  plan), 
paragraph  (d)(2)(ii)(C)  of  this  section 
(relating  to  the  plan  to  which  safe 
harbor  contributions  will  be  made)  or 
paragraph  (d)(2)(ii)(D)  of  this  section 
(relating  to  the  type  and  amoimt  of 
compensation  that  may  be  deferred 
under  the  plan),  the  notice  cross- 
references  the  relevant  porti,ons  of  a 
summary  plan  description  that  provides 
the  same  information  that  would  be 
provided  in  accordance  with  such 
paragraphs  and  that  has  been  provided 
(or  is  conciurenUy  provided)  to 
employees. 

(3)  Timing  requirement — (i)  General 
rule.  The  timing  requirement  of  this 
paragraph  (d)(3)  is  satisfied  if  the  notice 
is  provided  within  a  reasonable  period 
before  the  beginning  of  the  plan  year  (or, 
in  the  year  an  employee  becomes 
eligible,  within  a  reasonable  period 
before  the  employee  becomes  eUgible). 
The  determination  of  whether  a  notice 
satisfies  the  timing  requirement  of  this 
paragraph  (d)(3)  is  based  on  all  of  the 
relevant  facts  and  circiunstances. 

(ii)  Deemed  satisfaction  of  timing 
requirement.  The  timing  requirement  of 
this  paragraph  (d)(3)  is  deemed  to  be 
satisfied  if  at  least  30  days  (and  no  more 
than  90  days)  before  the  beginning  of 
each  plan  year,  the  notice  is  given  to 
each  eligible  employee  for  the  plan  year. 
In  the  case  of  ail  employee  who  does  not 
receive  the  notice  within  the  period 
described  in  the  previous  sentence 
because  the  employee  becomes  eligible 
after  the  90th  day  before  the  beginning 
of  the  plan  year,  the  timing  requirement 
is  deemed  to  be  satisfied  if  the  notice  is 
provided  no  more  than  90  days  before 
the  employee  becomes  eligible  (and  no 
later  than  the  date  the  employee 
becomes  eligible).  Thus,  for  example, 
the  preceding  sentence  would  apply  in 
the  case  of  any  employee  eligible  for  the 
first  plan  year  under  a  newly 
established  plan  that  provides  for 
elective  contributions,  or  would  apply 
in  the  case  of  the  first  plan  year  in 
which  an  employee  becomes  eligible 
under  an  existing  plan  that  provides  for 
elective  contributions. 

(e)  Plan  year  requirement — (1) 
General  rule.  Except  as  provided  in  this 
paragraph  (e)  or  in  paragraph  (f)  of  this 
section,  a  plan  will  fail  to  satisfy  the 
requirements  of  section  401(k)(12)  and 
this  section  unless  plan  provisions  that 
satisfy  the  rules  of  this  section  are 


adopted  before  the  first  day  of  the  plan 
year  and  remain  in  effect  for  an  entire 
12-month  plan  year.  Moreover,  if,  as 
described  under  paragraph  (g)(4)  of  this 
section,  safe  harbor  matching  or 
nonelective  contributions  will  be  made 
to  another  plan  for  a  plan  year, 
provisions  specifying  that  the  safe 
harbor  contributions  will  be  made  in  the 
other  plan  and  providing  that  the 
contributions  will  be  QNECs  or  QMACs 
must  also  be  adopted  before  the  first  day 
of  that  plan  year. 

(2)  Initial  plan  year.  A  newly 
estabhshed  plan  (other  than  a  successor 
plan  within  the  meaning  of  §  1.401  (k)- 
2(c)(2)(iii))  will  not  be  treated  as 
violating  the  requirements  of  this 
paragraph  (e)  merely  because  the  plan 
year  is  less  than  12  months,  provided 
that  the  plan  year  is  at  least  3  months 
long  (or,  in  the  case  of  a  newly 
established  employer  that  estabUshes 
the  plan  as  soon  as  administratively 
feasible  after  the  employer  comes  into 
existence,  a  shorter  period).  Similarly,  a 
cash  or  deferred  arrangement  will  not 
fail  to  satisfy  the  requirement  of  this 
paragraph  (e)  if  it  is  added  to  an  existing 
profit  sharing,  stock  bonus,  or  pre- 
ERISA  money  purchase  pension  plan  for 
the  first  time  during  that  year  provided 
that— 

(i)  The  plan  is  not  a  successor  plan; 
and 

(ii)  The  cash  or  deferred  arrangement 
is  made  effective  no  later  than  3  months 
prior  to  the  end  of  the  plan  year. 

(3)  Change  of  plan  year.  A  plan  that 
has  a  short  plan  year  as  a  result  of 
changing  its  plan  year  will  not  fail  to 
satisfy  the  requirements  of  paragraph 
(e)(1)  of  this  section  merely  because  the 
plan  year  has  less  than  12  months, 
provided  that — 

(i)  The  plan  satisfied  the  requirements 
of  this  section  for  the  immediately 
preceding  plan  year;  and 

(ii)  The  plan  satisfies  the 
requirements  of  this  section  for  the 
immediately  following  plan  year. 

(4)  Final  plan  year.  A  plan  that 
terminates  during  a  plan  year  will  not 
fail  to  satisfy  the  requirements  of 
paragraph  (e)(1)  of  this  section  merely 
because  the  final  plan  year  is  less  than 
12  months,  provided  that — 

(i)  The  plan  would  satisfy  the 
requirements  of  paragraph  (g)  of  this 
section,  treating  the  termination  of  the 
plan  as  a  reduction  or  suspension  of  safe 
harbor  matching  contributions,  other 
than  the  requirement  that  employees 
have  a  reasonable  opportunity  to  change 
their  cash  or  deferred  elections  and,  if 
applicable,  employee  contribution 
elections;  or 

(ii)  The  plan  termination  is  in 
connection  with  a  transaction  described 
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in  section  410(b)(6)(C)  or  the  employer 
incurs  a  substantial  business  hardship 
comparable  to  a  substantial  business 
hardship  described  in  section  412(d). 

(f)  Plan  amendments  adopting  safe 
haiixjr  nonelective  contributions — (1) 
General  rule.  Notwithstanding 
paragraph  (e)(1)  of  this  section,  a  plan 
that  provides  for  the  use  of  the  ciurent 
year  testing  method  may  be  amended 
after  the  first  day  of  the  plan  year  and 
no  later  than  30  days  before  the  last  day 
of  the  plan  year  to  adopt  the  safe  harbor 
method  of  this  section  using  nonelective 
contributions  imder  paragraph  (b)  of 
this  section,  but  only  if  the  plan 
provides  the  contingent  and  follow-up 
notices  described  in  this  section.  A  plan 
amendment  made  pursuant  to  this 
paragraph  (f)(1)  for  a  plan  year  may 
provide  for  the  use  of  the  safe  harbor 
method  described  in  this  section  solely 
for  that  plan  year  and  a  plan  sponsor  is 
not  limited  in  the  number  of  years  for 
which  it  is  permitted  to  adopt  an 
amendment  providing  for  the  safe 
harbor  method  of  this  section  using 
nonelective  contributions  under 
paragraph  (b)  of  this  section. 

(2)  Contingent  notice  provided.  A  plan 
satisfies  the  requirement  to  provide  the 
contingent  notice  imder  this  paragraph 
(f)(2)  if  it  provides  a  notice  that  would 
satisfy  the  requiremeiits  of  paragraph  (d) 
of  this  section,  except  that,  in  lieu  of 
setting  forth  the  safe  harbor 
contributions  used  imder  the  plan  as  set 
forth  in  paragraph  (d)(2)(ii)(A)  of  this* 
section,  the  notice  specifies  that  the 
plan  may  be  amended  during  the  plan 
year  to  include  the  safe  harbor 
nonelective  contribution  and  that,  if  the 
plan  is  amended,  a  follow-up  notice  will 
be  provided. 

(3)  Follow-up  notice  requirement.  A 
plan  satisfies  the  requirement  to  provide 
a  follow-up  notice  under  this  paragraph 
(f)(3)  if,  no  later  than  30  days  before  the 
last  day  of  the  plan  year,  each  eligible 
employee  is  given  a  notice  that  states 
that  the  safe  harbor  nonelective 
contributions  will  be  made  for  the  plan 
year.  This  notice  is  permitted  to  be 
combined  with  a  contingent  notice 
provided  under  paragraph  (f)(2)  of  this 
section  for  the  next  plan  year. 

(g)  Permissible  reduction  or 
suspension  of  safe  harbor  matching 
contributions — (1)  General  rule.  A  plan 
that  provides  for  safe  harbor  matching 
contributions  will  not  fail  to  satisfy  the 
requirements  of  section  401(k)(3)  for  a 
plan  year  merely  because  the  plan  is 
amended  during  a  plan  year  to  reduce 
or  suspend  safe  harbor  matching 
contributions  on  future  elective 
contributions  (and,  if  applicable, 
employee  contributions)  provided 
that— 


(i)  All  eligible  employees  are  provided 
the  supplemental  notice  in  accordance 
with  paragraph  (g)(2)  of  this  section; 

(ii)  The  reduction  or  suspension  of 
safe  harbor  matching  contributions  is 
effective  no  earlier  than  the  later  of  30 
days  after  eligible  employees  are 
provided  the  notice  described  in 
paragraph  (g)(2)  of  this  section  and  the 
date  the  amendment  is  adopted; 

(iii)  Eligible  employees  are  given  a 
reasonable  opportunity  (including  a 
reasonable  period  after  receipt  of  the 
supplemental  notice)  prior  to  the 
reduction  or  suspension  of  safe  harbor 
matching  contributions  to  change  their 
cash  or  deferred  elections  and,  if 
applicable,  their  employee  contribution 
elections; 

(iv)  The  plan  is  amended  to  provide 
that  the  ADP  test  will  be  satisfied  for  the 
entire  plan  year  in  which  the  reduction 
or  suspension  occiu-s  using  the  current 
year  testing  method  described  in 
§  1.401(k)-2(a)(2)(ii);  and 

(v)  The  plan  satisfies  the  requirements 
of  this  section  (other  than  this  paragraph 
(g))  with  respect  to  amounts  deferred 
through  the  effective  date  of  the 
amendment. 

(2)  Notice  of  suspension  requirement. 
The  notice  of  suspension  requirement  of 
this  paragraph  (g)(2)  is  satisfied  if  each 
eligible,  employee  is  given  a  written 
notice  that  explains — 

(i)  The  consequences  of  the 
amendment  which  reduces  or  suspends 
matching  contributions  on  future 
elective  contributions  and,  if  applicable, 
employee  contributions; 

(ii)  The  procedures  for  changing  their 
cash  or  deferred  election  and,  if 
applicable,  their  employee  contribution 
elections;  and 

(iii)  The  effective  date  of  the 
amendment. 

(h)  Additional  rules — (1) 
Contributions  taken  into  account.  A 
contribution  is  taken  into  accoimt  for 
purposes  of  this  section  for  a  plan  year 
if  and  ordy  if  the  contribution  would  be 
taken  into  account  for  such  plan  year 
under  the  rules  of  §  1.401  (k}-2(a)  or 
1.401(m)-2(a).  Thus,  for  example,  a  safe 
harbor  matching  contribution  must  be 
made  within  12  months  of  the  end  of 
the  plan  year.  Similarly,  an  elective 
contribution  that  woidd  be  taken  into 
accoimt  for  a  plan  year  under 
§  1.401(k)-2(a)(4){i)(B)(2)  must  be  taken 
into  account  for  such  plan  year  for 
purposes  of  this  section,  even  if  the 
compensation  would  have  been 
received  after  the  close  of  the  plan  year. 

(2)  Use  of  safe  harbor  nonelective 
contributions  to  satisfy  other 
nondiscrimination  tests.  A  safe  harbor 
nonelective  contribution  used  to  satisfy 
the  nonelective  contribution 


requirement  under  paragraph  (b)  of  this 
section  may  also  be  taken  into  account 
for  purposes  of  determining  whether  a 
plan  satisfies  section  401(a)(4).  Thus, 
these  contributions  are  not  subject  to  the 
limitations  on  quahfied  nonelective 
contributions  under  §  1.401  (k)- 
2(a)(6)(ii),  but  are  subject  to  the  rules 
generally  applicable  to  nonelective 
contributions  under  section  401(a)(4). 
See  §  1.401(a)(4)-l(b)(2)(ii).  However, 
pursuant  to  section  401(k)(12)(E)(ii),  to 
the  extent  they  are  needed  to  satisfy  the 
safe  harbor  contribution  requirement  of 
paragraph  (b)  of  this  section,  safe  harbor 
nonelective  contributions  may  not  be 
taken  into  account  under  any  plan  for 
purposes  of  section  401(1)  (including  the 
imputation  of  permitted  disparity  under 
§  1.401(a)(4)-7). 

(3)  Early  participation  rules.  Section 
401(k)(3)(F)and§1.401(k}- 
2(a)(l)(iii)(A),  which  provide  an 
alternative  nondiscrimination  rule  for 
certain  plans  that  provide  for  early 
participation,  do  not  apply  for  purposes 
of  section  401(k)(12)  and  this  section. 
Thus,  a  plan  is  not  treated  as  satisf>'ing 
this  section  with  respect  to  the  eligible 
employees  who  have  not  completed  the 
minimum  age  and  service  requirements 
of  section  410(a)(1)(A)  unless  the  plan 
satisfies  the  requirements  of  this  section 
with  respect  to  such  eligible  employees. 

(4)  Satisfying  safe  harbor  contribution 
requirement  under  another  defined 
contribution  plan.  Safe  harbor  matching 
or  nonelective  contributions  may  be 
made  to  the  plan  that  contains  the  cash 
or  deferred  arrangement  or  to  another 
defined  contribution  plan  that  satisfies 
section  401(a)  or  403(a).  If  safe  harbor 
contributions  are  made  to  another 
defined  contribution  plan,  the  safe 
harbor  plan  must  specify  the  plan  to 
which  the  safe  harbors  are  made  and 
contribution  requirement  of  paragraph 
(b)  or  (c)  of  this  section  must  be  satisfied 
in  the  other  defined  contribution  plan  in 
the  same  maimer  as  if  the  contributions 
were  made  to  the  plan  that  contains  the 
cash  or  deferred  arrangement. 
ConsequenUy,  the  plan  to  which  the 
contributions  are  made  must  have  the 
same  plan  year  as  the  plan  containing 
the  cash  and  deferred  arrangement  and 
each  employee  eligible  imder  the  plan 
containing  the  cash  or  deferred 
arrangement  must  be  eligible  under  the 
same  conditions  under  the  other  defined 
contribution  plan.  The  plan  to  which 
the  safe  harbor  contributions  are  made 
need  not  be  a  plan  that  can  be 
aggregated  with  the  plan  that  contains 
the  cash  or  deferred  arrangement. 

(5)  Contributions  used  only  once.  Safe 
harbor  matching  or  nonelective 
contributions  cannot  be  used  to  satisfy 
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the  requirements  of  this  section  with 
respect  to  more  than  one  plan. 

§  1 .401  (KM    SIMPLE  401  (k)  plan 
requirements. 

(a)  General  rule.  A  cash  or  deferred 
arrangement  satisfies  the  SIMPLE  401  (k) 
plan  provision  of  section  401(k)(ll)  for 
a  plan  year  if  the  arrangement  satisfies 
the  requirements  of  paragraphs  (b) 
through  (i)  of  this  section  for  that  year. 
A  plan  that  contains  a  cash  or  deferred 
arrangement  that  satisfies  this  section  is 
referred  to  as  a  SIMPLE  401  (k)  plan. 
Pursuant  to  section  401(k)(ll),  a 
SIMPLE  401  (k)  plan  is  treated  as 
satisfying  the  ADP  test  of  section 
401{k)(3)(A){ii)  for  that  year. 

(b)  Eligible  employer— (1)  General 
rule.  A  SIMPLE  401(k)  plan  must  be 
estabUshed  by  an  eligible  employer. 
Eligible  employer  for  purposes  of  this 
section  means,  with  respect  to  any  plan 
year,  an  employer  that  had  no  more  than 
100  employees  who  received  at  least 
$5,000  of  SIMPLE  compensation,  as 
defined  in  paragraph  {e)(5)  of  this 
section,  from  the  employer  for  the  prior 
calendar  year. 

(2)  Special  rule.  An  eligible  employer 
that  establishes  a  SIMPLE  401(k)  plan 
for  a  plan  year  and  that  fails  to  be  an 
eligible  employer  for  any  subsequent 
plan  year,  is  treated  as  an  eligible 
employer  for  the  2  plan  years  following 
the  last  plan  year  the  employer  was  an 
eligible  employer.  If  the  failiu-e  is  due  to 
any  acquisition,  disposition,  or  similar 
transaction  involving  an  eligible 
employer,  the  preceding  sentence 
applies  only  if  the  provisions  of  section 
410(b)(6)(C)(i)  are  satisfied. 

(c)  Exclusive  plan—[1)  General  rule. 
The  SIMPLE  401  (k)  plan  must  be  the 
exclusive  plan  for  each  SIMPLE  401  (k) 
plan  participant  for  the  plan  year.  This 
requirement  is  satisfied  if  there  are  no 
contributions  made,  or  benefits  accrued, 
for  services  during  the  plan  year  on 
behalf  of  any  SIMPLE  401  (k)  plan 
participant  under  any  other  qualified 
plan  maintained  by  the  employer.  Other 
qualified  plan  for  purposes  of  this 
section  means  any  plan,  contract, 
pension,  or  trust  described  in  section 
219(g)(5KA)  or  (B). 

(2)  Special  rule.  A  SIMPLE  401  (k) 
plan  will  not  be  treated  as  failing  the 
requirements  of  this  paragraph  (c) 
merely  because  any  SIMPLE  401  (k)  plan 
participant  receives  an  allocation  of 
forfeitures  under  another  plan  of  the 
employer. 

(d)  Election  and  notice — (1)  General 
rule.  An  eligible  employer  establishing 
or  maintaining  a  SIMPLE  401(k)  plan 
must  satisfy  the  ejection  and  notice 
requirements  in  paragraphs  (d)(2)  and 
(d)(3)  of  this  section. 


(2)  Employee  elections — (i)  Initial 
plan  year  of  participation.  For  the  plan 
year  in  which  an  employee  first 
becomes  eligible  imder  the  SIMPLE 
401(k)  plan,  the  employee  must  be 
permitted  to  make  a  cash  or  deferred 
election  under  the  plan  during  a  60-day 
period  that  includes  either  the  day  the 
employee  becomes  eligible  or  the  day 
before. 

(ii)  Subsequent  plan  years.  For  each 
subsequent  plan  year,  each  eligible 
employee  must  be  permitted  to  make  or 
modify  his  cash  or  deferred  election 
during  the  60-day  period  immediately 
preceding  such  plan  year. 

(iii)  Election  to  terminate.  An  eligible 
employee  must  be  permitted  to 
terminate  his  cash  or  deferred  election 
at  any  time.  If  an  employee  does 
terminate  his  cash  or  deferred  election, 
the  plan  is  permitted  to  provide  that 
such  employee  cannot  have  elective 
contributions  made  under  the  plan  for 
the  remainder  of  the  plan  year. 

(3)  Employee  notices.  The  employer 
must  notify  each  eligible  employee 
within  a  reasonable  time  prior  to  each 
60-day  election  period,  or  on  the  day  the 
election  period  starts,  that  he  or  she  can 
make  a  cash  or  deferred  election,  or 
modify  a  prior  election,  if  applicable, 
diuing  that  period.  The  notice  must 
state  whether  the  eligible  employer  will 
make  the  matching  contributions 
described  in  paragraph  (e)(3)  of  this 
section  or  the  nonelective  contributions 
described  in  paragraph  (e)(4)  of  this 
section. 

(e)  Contributions— {1)  General  rule.  A 
SIMPLE  401  (k)  plan  satisfies  the 
contribution  requirements  of  this 
paragraph  (e)  for  a  plan  year  only  if  no 
contributions  may  be  made  to  the 
SIMPLE  401  (k)  plan  during  such  year, 
other  than  contributions  described  in 
this  paragraph  (e)  and  rollover 
contributions  described  in  §  1.402(c)-2, 
Q&A-l(a). 

(2)  Elective  contributions.  Subject  to 
the  limitations  on  annual  additions 
under  section  415,  each  eligible 
employee  must  be  permitted  to  make  an 
election  to  have  up  to  $10,000  of 
elective  contributions  made  on  the 
employee's  behalf  under  the  SIMPLE 
401(k)  plan  for  a  plan  year.  The  $10,000 
limit  is  increased  beginning  in  2006  in 
the  same  manner  as  the  $160,000 
amoimt  is  adjusted  under  section 
415(d),  except  that  pursuant  to  section 
408(p)(2)(E)(ii)  the  base  period  shall  be 
the  calendar  quarter  beginning  July  1 , 
2004  and  any  increase  which  is  not  a 
multiple  of  $500  is  rounded  to  the  next 
lower  multiple  of  $500. 

(3)  Matching  contributions.  Each  plan 
year,  the  eligible  employer  must 
contribute  a  matching  contribution  to 


the  account  of  each  eligible  employee 
on  whose  behalf  elective  contributions 
were  made  for  the  plan  year.  The 
amount  of  the  matching  contribution 
must  equal  the  lesser  of  the  eligible 
employee's  elective  contributions  for 
the  plan  year  or  3%  of  the  eligible 
employee's  SIMPLE  compensation  for 
the  entire  plan  yeat. 

(4)  Nonelective  contributions.  For  any 
plan  year,  in  lieu  of  contributing 
matching  contributions  described  in 
paragraph  (e)(3)  of  this  section,  an 
eligible  employer  may,  in  accordance 
with  plan  terms,  contribute  a 
nonelective  contribution  to  the  account 
of  each  eligible  employee  in  an  amount 
equal  to  2%  of  the  eligible  employee's 
SIMPLE  compensation  for  the  entire 
plan  year.  The  eligible  employer  may 
limit  the  nonelective  contributions  to 
those  eligible  employees  who  received 
at  least  $5,000  of  SIMPLE  compensation 
from  the  employer  for  the  entire  plan 
year. 

(5)  SIMPLE  compensation.  Except  as 
otherwise  provided,  the  term  SIMPLE 
compensation  for  purposes  of  this 
section  means  the  sum  of  wages,  tips, 
and  other  compensation  from  the 
eligible  employer  subject  to  federal 
income  tax  withholding  (as  described  in 
section  6051(a)(3))  and  the  employee's 
elective  contributions  made  under  any 
other  plan,  and  if  applicable,  elective 
deferrals  under  a  section  408(p)  SIMPLE 
IRA  plan,  a  section  408(k)(6)  SARSEP, 
or  a  plan  or  contract  that  satisfies  the 
requirements  of  section  403(b),  and 
compensation  deferred  xmder  a  section 
457  plan,  required  to  be  reported  by  the 
employer  on  Form  W-2  (as  described  in 
section  6051(a)(8)).  For  self-employed 
individuals,  SIMPLE  compensation 
means  net  earnings  from  self- 
employment  determined  under  section 
1402(a)  prior  to  subtracting  any 
contributions  made  under  the  SIMPLE 
401  (k)  plan  on  behalf  of  the  individual. 

(f)  Vesting.  All  benefits  attributable  to 
contributions  described  in  paragraph  (e) 
of  this  section  must  be  nonforfeitable  at 
all  times. 

(g)  Plan  year.  The  plan  year  of  a 
SIMPLE  401  (k)  plan  must  be  the  whole 
calendar  year.  Thus,  in  general,  a 
SIMPLE  4011k)  plan  can  be  established 
only  on  January  1  and  can  be  terminated 
only  on  December  31.  However,  in  the 
case  of  an  employer  that  did  not 
previously  maintain  a  SIMPLE  401  (k) 
plan,  the  establishment  date  can  be  as 
late  as  October  1  (or  later  in  the  case  of 
an  employer  that  comes  into  existence 
after  October  1  and  establishes  the 
SIMPLE  401  (k)  plan  as  soon  as 
administratively  feasible  after  the 
employer  comes  into  existence). 
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(h)  Other  rules.  A  SIMPLE  401{k)  plan 
is  not  treated  as  a  top-heavy  plan  imder 
section  416.  See  section  416(g)(4)(G). 

§  1 .401  (k>-5    Special  rules  for  mergers, 
acquisitions  and  similar  events.  [Reserved]. 

§1.401(lc>-6    Definitions. 

Unless  otherwise  provided,  the 
definitions  of  this  section  govern  for 
purposes  of  section  401  (k)  and  the 
regulations  thereunder. 

Actual  contribution  percentage  (ACP) 
test.  Actual  contribution  percentage  test 
or  ACP  test  means  the  test  described  in 
§  1.401(m)-2(a)(l). 

Actual  deferral  percentage  (ADP). 
Actual  deferral  percentage  or  ADP 
means  the  ADP  of  the  group  of  eligible 
employees  as  defined  in  §  1.401(k)- 
2(aX2). 

Actual  deferral  percentage  (ADP)  test. 
Actual  deferral  percentage  test  or  ADP 
test  means  the  test  described  in 
§  1.401(k)-2(a)(l). 

Actual  deferral  ratio  (ADR).  Actual 
deferral  ratio  or  ADR  means  the  ADR  of 
an  eligible  employee  as  defined  in 
§1.401(k)-2(a)(3). 

Cash  or  deferred  arrangement.  Cash 
or  deferred  arrangement  is  defined  in 
§1.401(k)-l{a){2). 

Cash  or  deferred  election.  Cash  or 
deferred  election  is  defined  in 
§1.40l(k)-l(a)(3). 

Compensation.  Compensation  means 
compensation  as  defined  in  section 
414(s)  and  §  1.414(s)-l.  The  period  used 
to  determine  an  employee's 
compensation  for  a  plan  year  must  be 
either  the  plan  year  or  the  calendar  year 
ending  within  the  plan  year.  Whichever 
period  is  selected  must  be  applied 
uniformly  to  determine  the 
compensation  of  every  eligible 
employee  under  the  plan  for  that  plan 
year.  A  plan  may,  however,  limit  the 
period  taken  into  accoimt  under  either 
method  to  that  portion  of  the  plan  year 
or  calendar  year  in  which  the  employee 
was  an  eligible  employee,  provided  that 
this  limit  is  applied  uniformly  to  all 
eligible  employees  imder  the  plan  for 
the  plan  year.  In  the  case  of  an  HCE 
whose  ADR  is  determined  under 
§  1.401(k)-2(a)(3)(ii),  period  of 
participation  includes  periods  under 
another  plan  for  which  elective 
contributions  are  aggregated  imder 
§  1.401(k)-2{a)(3)(ii).  See  also  section 
401(a)(17)  and  §  1.401(a)(17)-l{c){l). 

Current  year  testing  method.  Current 
year  testing  method  means  the  testing 
method  described  in  §  1.401{k)- 
2(a)(2)(ii)  or  §  1.401(m}-2(a)(2)(ii)  under 
which  the  applicable  year  is  the  ciurent 
plan  year. 

Elective  contributions.  Elective 
contributions  means  employer 


contributions  made  to  a  plan  pursuant 
to  a  cash  or  deferred  election  under  a 
cash  or  deferred  arrangement  (whether 
or  not  the  arrangement  is  a  qualified 
cash  or  deferred  arrangement  under 
§1. 401  (k)-l  (a)(4)). 

Eligible  employee — (1)  General  rule. 
Eligible  employee  means  an  employee 
who  is  directly  or  indirectly  eligible  to 
make  a  cash  or  deferred  election  imder 
the  plan  for  all  or  a  portion  of  the  plan 
year.  For  example,  if  an  employee  must 
perform  purely  ministerial  or 
mechanical  acts  (e.g.,  formal  application 
for  participation  or  consent  to  payroll 
withholding)  in  order  to  be  eligible  to 
make  a  cash  or  deferred  election  for  a 
plan  year,  the  employee  is  an  eligible 
employee  for  the  plan  year  without 
regard  to  whether  the  employee 
performs  the  acts. 

(2)  Conditions  on  eligibility.  An 
employee  who  is  unable  to  make  a  cash 
or  deferred  election  because  the 
employee  has  not  contributed  to  another 
plan  is  also  an  eligible  employee.  By 
contrast,  if  an  employee  must  perform 
additional  service  (e.g.,  satisfy  a 
minimum  period  of  service 
requirement)  in  order  to  be  eligible  to 
make  a  cash  or  deferred  election  for  a 
plan  year,  the  employee  is  not  an 
eligible  employee  for  the  plan  year 
unless  the  service  is  actually  performed. 
See  §  1. 401  (k)-l  (e)(5),  however,  for 
certain  limits  on  the  use  of  minimum 
service  requirements.  An  employee  who 
would  be  eligible  to  make  elective 
contributions  but  for  a  suspension  due 
to  a  distribution,  a  loan,  or  an  election 
not  to  participate  in  the  plan,  is  treated 
as  an  eligible  employee  for  purposes  of 
section  401(k)(3)  for  a  plan  year  even 
though  the  employee  may  not  make  a 
cash  or  deferred  election  by  reason  of 
the  suspension.  Finally,  an  employee 
does  not  fail  to  be  treated  as  an  eligible 
employee  merely  because  the  employee 
may  receive  no  additional  annual 
additions  because  of  section  415(c)(1). 

(3)  Certain  one-time  elections.  An 
employee  is  not  an  eligible  employee 
merely  because  the  employee,  upon 
commencing  employment  with  die 
employer  or  upon  the  employee's  first 
becoming  eligible  to  make  a  cash  or 
deferred  election  under  any 
arrangement  of  the  employer,  is  given 
the  one-time  opportunity  to  elect,  and 
the  employee  does  in  fact  elect,  not  to 
be  eligible  to  make  a  cash  or  deferred 
election  under  the  plan  or  any  other 
plan  maintained  by  the  employer 
(including  plans  not  yet  established)  for 
the  duration  of  the  employee's 
employment  with  the  employer.  This 
rule  applies  in  addition  to  the  rules  in 

§  1.401  (k)-l(a)(3)(v)  relating  to  the 
definition  of  a  cash  or  deferred  election. 


In  no  event  is  an  election  made  after 
December  23,  1994,  treated  as  a  one- 
time irrevocable  election  under  this 
paragraph  if  the  election  is  made  by  an 
employee  who  previously  became 
eligible  under  another  plan  (whether  or 
not  terminated)  of  the  employer. 

Eligible  HCE.  Eligible  HCE  means  an 
eligible  employee  who  is  an  HCE. 

Eligible  NHCE.  Eligible  NHCE  means 
an  eligible  employee  who  is  not  an  HCE. 

Employee.  Employee  means  an 
employee  within  the  meaning  of 
§1.410(b)-9. 

Employee  stock  ownership  plan 
(ESOP).  Employee  stock  ownership  plan 
or  ESOP  means  the  portion  of  a  plan 
that  is  an  ESOP  within  the  meaning  of 
§1.410(b)-7(c)(2). 

Employer.  Employer  means  an 
employer  within  the  meaning  of 
§1.410(b)-9. 

Excess  contributions.  Excess 
contributions  means,  with  respect  to  a 
plan  year,  the  amount  of  total  ^tcess 
contributions  apportioned  to  an  HCE 
under  §  1.401(k)-2{b)(2)(iii). 

Excess  deferrals.  Excess  deferrals 
means  excess  deferrals  as  defined  in 
§1.402(g)-l(e)(3). 

Highly  compensated  employee  (HCE). 
Highly  compensated  employee  or  HCE 
has  the  meaning  provided  in  section 
414(q). 

Matching  contributions.  Matching 
contributions  means  matching 
contributions  as  defined  in  §  1.481(m)- 
1(a)(2). 

Nonelective  contributions. 
Nonelective  contributions  means 
employer  contributions  (other  than 
matching  contributions)  with  respect  to 
which  the  employee  may  not  elect  to 
have  the  contributions  paid  to  the 
employee  in  cash  or  other  benefits 
instead  of  being  contributed  to  the  plan. 

Non-employee  stock  ownership  plan 
(non-ESOP).  Non-employee  stock 
ownership  plan  or  non-ESOP  means  the 
portion  of  a  plan  that  is  not  an  ESOP 
within  the  meaning  of  §  1.410(b)-7(c)(2). 

Non-highly  compensated  employee 
(NHCE).  Non-highly  compensated 
employee  or  NHCE  means  an  employee 
who  is  not  an  HCE. 

pyan.  Plan  is  defined  in  §  1.401(k}- 
1(b)(4). 

Pre-ERISA  money  purchase  pension 
plan.  (1)  Pre-ERISA  money  purchase 
pension  plan  is  a  pension  plan — 

(i)  That,  is  a  defined  contribution  plan 
(as  defined  in  section  414(i)); 

(ii)  That  was  in  existence  on  June  27, 
1974,  and  as  in  effect  on  that  date, 
included  a  saleiry  reduction  agreement; 
and 

(iii)  Under  which  neither  the 
employee  contributions  nor  the 
employer  contributions,  including 
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elective  contributions,  may  exceed  the 
levels  (as'a  percentage  of  compensation) 
provided  for  by  the  contribution 
fonnula  in  effect  on  June  27. 1974. 

(2)  A  plan  was  in  existence  on  June 
27, 1974.  if  it  was  a  written  plan 
adopted  on  or  before  that  date,  even  if 
no  funds  had  yet  been  paid  to  the  trust 
associated  with  the  plan. 

Prior  year  testing  method.  Prior  year 
testing  method  means  the  testing 
method  under  which  the  applicable  year 
is  the  prior  plan  year,  as  described  in 
*  §  1.401(k)-2{a)(2){ii)  or  §  1.401{m)- 
2{a)(2)(u). 

Qualified  matching  contributions 
(QMACs).  Qualified  matching 
contributions  or  QMACs  means 
matching  contributions  that,  except  as 
provided  otherwise  in  §  1.401(k)-l(c) 
and  (d).  satisfy  the  requirements  of 
§  1.401{k)-l(c)  and  (d)  as  though  the 
contributions  were  elective 
contributions,  without  regard  to 
whethei^e  contributions  are  actually 
taken  into  account  under  the  ADP  test 
under  §  1.401(k)-2(a)(6)  or  the  ACP  test 
under  §  1.401(m)-2(a)(6).  Thus,  the 
matching  contributions  must  satisfy  the 
vesting  requirements  of  §  1.401(k)-l(c) 
and  be  subject  to  the  distribution 
requirements  of  §  1.401(k)-l(d)  when 
they  are  contributed  to  the  plan.  See 
also  §  1.401{k)-2(b)(4)(iii)  for  a  rule 
providing  that  a  matching  contribution 
does  not  fail  to  qualify  as  a  QMAC 
solely  because  it  is  forfeitable  imder 
section  411(a)(3)(G)  because  it  is  a 
matching  contribution  with  respect  to 
an  excess  deferral,  excess  contribution, 
or  excess  aggregate  contribution. 

Qualified  nonelective  contributions 
(QNECs).  Qualified  nonelective 
contributions  or  QNECs  means 
employer  contributions,  other  than 
elective  contributions  or  matching 
contributions,  that,  except  as  provided 
otherwise  in  §  1.401(k)-l(c)  and  (d). 
satisfy  the  requirements  of  §  1.401{k)- 
1(c)  and  (d)  as  though  the  contributions 
were  elective  contributions,  without 
regard  to  whether  the  contributions  are 
actually  taken  into  account  imder  the 
ADP  test  under  §  1.401(k)-2(a)(6)  or  the 
ACP  test  under  §  1.401(m)-2(a)(6).  Thus, 
the  nonelective  contributions  must 
satisfy  the  vesting  requirements  of 
§  1.401(k)-l(c)  and  be  subject  to  the 
distribution  requirements  of  §  1.401(k)- 
1(d)  when  they  are  contributed  to  the 
plan. 

Rural  cooperative  plans.  Rural 
cooperative  plan  means  a  plan 
described  in  section  401(k)(7). 

Par.  3.  Sections  1.401(m)-0  through 
1.401(m)-2  are  revised  and  §§1.401(m)- 
3  through  1.401(m)-5  are  added  to  read 
as  follows: 


§1.401(m)-0    Table  of  contents. 

This  section  contains  first  a  list  of 
section  headings  and  then  a  list  of  the 
paragraphs  in  each  section  in 
§§  1.401(m)-l  through  1.401(m)-5. 

List  of  Sections 

§1.401(m)-l    Employee  contributions  and 

matching  contributions. 
§1.401(m)-2     ACP  test. 
§1.401(m)-3    Safe  harbor  requirements. 
§1.401(m)-4    Special  rules  for  mergers, 

acquisitions  and  similar  events.  [Reserved], 
§1.401(m)-5    Definitions. 

List  of  Paragraphs 

§  1 .401(m)-l    Employee  contributions  and 
matching  contributions. 

(a)  General  nondiscrimination  rules. 

(1)  Nondiscriminatory  amount  of 
contributions. 

(i)  Exclusive  means  of  amounts  testing, 
(ii)  Testing  benefits,  rights  and  features. 

(2)  Matching  contributions, 
(i)  In  general. 

(ii)  Employer  contributions  made  on  account 

of  an  employee  contribution  or  elective 

deferral, 
(iii)  Employer  contributions  not  on  account 

of  an  employee  contribution  or  elective 

deferral. 

(3)  Employee  contributions, 
(i)  In  general. 

(ii)  Certain  contributions  not  treated  as 

employee  contributions, 
(iii)  Qualified  cost-of-living  arrangements. 

(b)  Nondiscrimination  requirements  for 
amount  of  contributions. 

(1)  Matching  contributions  and  employee 
contributions. 

(2)  Automatic  satisfaction  by  certain  plans. 

(3)  Anti-abuse  provisions. 

(4)  Aggregation  and  restructiuing. 
(i)  In  general. 

(ii)  Aggregation  of  employee  contributions 

and  matching  contributions  within  a  plan, 
(iii)  Aggregation  of  plans. 

(A)  In  general. 

(B)  Arrangements  with  inconsistent  ACP 
testing  methods. 

(iv)  Disaggregation  of  plans  and  separate 
testing. 

(A)  In  general. 

(B)  Restructuring  prohibited. 

(v)  Certain  disaggregation  rules  not 
applicable. 

(c)  Additional  requirements. 

(1)  Separate  testing  for  employee 
contributions  and  matching  contributions. 

(2)  Plan  provision  requirement. 

(d)  Effective  date. 

§1.401(m)-2    ACP  test. 

(a)  Actual  contribution  percentage  (ACP)  test. 

(1)  In  general. 

(i)  ACP  test  formula. 

(ii)  HCEs  as  sole  eligible  employees. 

(iii)  Special  rule  for  early  participation. 

(2)  Determination  of  ACP. 
(i)  General  rule. 

(ii)  Determination  of  applicable  year  under 
current  year  and  prior  year  testing  method. 

(3)  Determination  of  ACR. 
(i)  General  rule. 

(ii)  ACR  of  HCEs  eligible  under  more  than 
one  plan.  i 


(A)  General  rule. 

(B)  Plans  not  permitted  to  be  aggregated, 
(iii)  Example. 

(4)  Employee  contributions  and  matching 
contributions  taken  into  account  under  the 
ACP  test. 

(i)  Employee  contributions. 

(ii)  Recharacterized  elective  contributions. 

(iii)  Matching  contributions. 

(5)  Matching  contributions  not  taken  into 
account  under  the  ACP  test. 

(i)  General  rule. 

(ii)  Disproportionate  matching  contributions. 

(A)  Matching  contributions  in  excess  of 
100%. 

(B)  Representative  matching  rate. 

(C)  Definition  of  matching  rate. 

(iii)  Qualified  matching  contributions  used  to 

satisfy  the  ACP  test, 
(iv)  Matching  contributions  taken  into 

account  under  safe  harbor  provisions, 
(v)  Treatment  of  forfeited  matching 

contributions. 

(6)  Qualified  nonelective  contributions  and 
elective  contributions  that  may  be  taken 
into  account  under  the  ACP  test. 

(i)  Timing  of  allocation. 

(ii)  Elective  contributions  taken  into  account 

under  the  ACP  test, 
(iii)  Requirement  that  amount  satisfy  section 

401(a)(4). 
(iv)  Aggregation  must  be  permitted, 
(v)  Disproportionate  contributions  not  taken 

into  account. 

(A)  General  rule. 

(B)  Definition  of  representative  contribution 
rate. 

(C)  Definition  of  applicable  contribution  rate, 
(vi)  Contribution  only  used  once. 

(7)  Examples. 

(b)  Correction  of  excess  aggregate 
contributions. 

(1)  Permissible  correction  methods, 
(i)  In  general. 

(A)  Additional  contributions. 

(B)  Excess  aggregate  contributions  distributed 
or  forfeited. 

(ii)  Combination  of  correction  methods, 
(iii)  Exclusive  means  of  correction. 

(2)  Correction  through  distribution, 
(i)  General  rule. 

(ii)  Calculation  of  total  amount  to  be 
distributed. 

(A)  Calculate  the  dollar  amount  of  excess 
aggregate  contributions  for  each  HCE. 

(B)  Determination  of  the  total  amount  of 
excess  aggregate  contributions. 

(C)  Satisfaction  of  ACP. 

(iii)  Apportionment  of  total  amount  of  excess 
aggregate  contributions  among  the  HCEs. 

(A)  Calculate  the  dollar  amount  of  excess 
aggregate  contributions  for  each  HCE. 

(B)  Limit  on  amount  apportioned  to  any  HCE. 

(C)  Apportionment  to  additional  HCEs. 
(iv)  Income  allocable  to  excess  aggregate 

contributions. 

(A)  General  rule. 

(B)  Method  of  allocating  income. 

(C)  Alternative  method  of  allocating  income 
for  the  plan  yew. 

(D)  Safe  harbor  method  of  allocating  gap 
period  income. 

(E)  Alternative  method  of  allocating  plan  year 
and  gap  period  income. 

(F)  Allocable  income  for  recharacterized 
elective  contributions. 
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(v)  Distribution  and  forfeiture. 

(vi)  Tax  treatment  of  corrective  distributions. 

(A)  General  rule. 

(B)  Rule  for  de  minimis  distributions. 

(3)  Other  rules. 

(i)  No  employee  or  spousal  consent  required, 
(ii)  Treatment  of  corrective  distributions  and 

forfeited  contributions  as  employer 

contributions, 
(iii)  No  reduction  of  required  minimum 

distribution, 
(iv)  Partial  correction, 
(v)  Matching  contributions  on  excess 

contributions,  excess  deferrals  and  excess 

aggregate  contributions. 

(A)  Corrective  distributions  not  permitted. 

(B)  Coordination  with  section  401(a)(4). 
(vi)  No  requirement  for  recalculation. 

(4)  Failure  to  timely  correct. 

(i)  Failure  to  correct  within  2V2  months  after 

end  of  plan  year, 
(ii)  Failure  to  correct  within  12  months  after 

end  of  plan  year. 

(5)  Examples. 

(c)  Additional  rules  for  prior  year  testing 
method. 

(1)  Rules  for  change  in  testing  method. 

(2)  Calculation  of  ACP  under  the  prior  year 
testing  method  for  the  first  plan  year. 

(i)  Plans  that  are  not  successor  plans. 

(ii)  First  plan  year  defined. 

(iii)  Plans  that  are  successor  plans. 

(3)  Plans  using  different  testing  methods  for 
the  ACP  and  ADP  test. 

(4)  Rules  for  plan  coverage  change, 
(i)  In  general. 

(ii)  Optional  rule  for  minor  plan  coverage 

changes, 
(iii)  Definitions. 

(A)  Plan  coverage  change. 

(B)  Prior  year  subgroup. 

(C)  Weighted  average  of  the  ACPs  for  the 
prior  year  subgroups. 

(iv)  Examples. 

§  1 .401(m)-3    Safe  harbor 
requirements. 

(a)  ACP  test  safe  harbor. 

(b)  Safe  harbor  nonelective  contribution 
requirement. 

(c)  Safe  harbor  matching  contribution 
requirement. 

(d)  Limitation  on  contributions. 

(1)  General  rule. 

(2)  Matching  rate  must  not  increase. 

(3)  Limit  on  matching  contributions. 

(4)  Limitation  on  rate  of  match. 

(5)  HCEs  participating  in  multiple  plans. 

(6)  Permissible  restrictions  on  elective 
deferrals  by  NHCEs. 

(i)  General  rule. 

(ii)  Restrictions  on  election  periods. 

(iii)  Restrictions  on  amount  of  contributions. 

(iv)  Restrictions  on  types  of  compensation 

that  may  be  deferred, 
(v)  Restrictions  due  to  limitations  under  the 

Internal  Revenue  Code. 

(e)  Notice  requirement. 

(f)  Plan  year  requirement. 

(1)  General  rule. 

(2)  Initial  plan  year. 

(3)  Change  of  plan  year. 

(4)  Final  plan  year. 

(g)  Plan  amendments  adopting  nonelective 
safe  harbor  contributions. 

(h)  Permissible  reduction  or  suspension  of 
safe  harbor  matching  contributions. 


(1)  General  rule. 

(2)  Notice  of  suspension  requirement, 
(i)  Reserved. 

(j)  Other  rules. 

(1)  Contributions  taken  into  account. 

(2)  Use  of  safe  harbor  nonelective 
contributions  to  satisfy  other 
nondiscrimination  tests. 

(3)  Early  participation  rules. 

(4)  Satisfying  safe  harbor  contribution 
requirement  under  another  defined 
contribution  plan. 

(5)  Contributions  used  only  once. 

(6)  Plan  must  satisfy  ACP  with  respect  to     • 
employee  contributions. 

§  1 .401(in}-    Special  rules  for  mergers, 
acquisitions  and  similar  events. 
[Reserved]. 

§  1 .401(m)-5    Definitions. 

§  1 .401  (m>-1    Emptoyee  contributions  and 
matching  contributions. 

(a)  General  nondiscrimination  rules — 
(1)  Nondiscriminatory  amount  of 
contributions — (i)  Exclusive  means  of 
amounts  testing.  A  defined  contribution 
plan  does  not  satisfy  section  401(a)  for 
a  plan  year  unless  the  amount  of 
employee  contributions  and  matching 
contributions  to  the  plan  for  the  plan 
year  satisfies  section  401(a)(4].  The 
amoimt  of  employee  contributions  and 
matching  contributions  under  a  plan 
satisfies  the  requirements  of  section 
401(a)(4)  with  respect  to  amounts  if  and 
only  if  the  amount  of  employee 
contributions  and  matching 
contributions  satisfies  the 
nondiscrimination  test  of  section  401(m) 
under  paragraph  (b)  of  this  section  and 
the  plan  satisfies  the  additional 
requirements  of  paragraph  (c)  of  this 
section.  See  §  1.401(a)(4)-l(b)(2)(ii)(B). 

(ii)  Testing  benefits,  rights  and 
features.  A  plan  that  provides  for 
employee  contributions  or  matching 
contributions  must  satisfy  the 
requirements  of  section  401(a)(4) 
relating  to  benefits,  rights  and  featiu^s 
in  addition  to  the  requirement  regarding 
amounts  described  in  paragraph  (a)(l)(i) 
of  this  section.  For  example,  the  right  to 
make  each  level  of  employee 
contributions  and  the  right  to  each  level 
of  matching  contributions  under  the 
plan  are  benefits,  rights  or  features 
subject  to  the  requirements  of  section 
401(a)(4).  See  §  1.401(a)(4)-4(e)(3)(i)  and 
(iii){F)  through  (G). 

(2)  Matching  contributions — (i)  In 
general.  For  piuposes  of  section  401(m), 
this  section  and  §§  1.401(m)-2  through 
1.401(m)-5,  matching  contributions 
are — 

(A)  Any  employer  contribution 
(including  a  contribution  made  at  the 
employer's  discretion)  to  a  defined 
contribution  plan  on  accoiuit  of  an 
employee  contribution  to  a  plan 
maintained  by  the  employer; 


(B)  Any  employer  contribution 
(including  a  contribution  made  at  the 
employer's  discretion)  to  a  defined 
contribution  plan  on  account  of  an 
elective  deferral;  and 

(C)  Any  forfeitiwe  allocated  on  the 
basis  of  employee  contributions, 
matching  contributions,  or  elective 
deferrals. 

(ii)  Employer  contributions  made  on 
account  of  an  employee  contribution  or 
elective  deferral.  Whether  an  employer 
contribution  is  made  on  accotmt  of  an 
employee  contribution  or  an  elective 
deferral  is  determined  on  the  basis  of  all 
the  relevant  facts  and  circumstances, 
including  the  relationship  between  the 
employer  contribution  and  employee 
actions  outside  the  plan.  An  employer 
contribution  made  to  a  defined 
contribution  plan  on  account  of 
contributions  made  by  an  employee 
under  an  employer-sponsored  savings 
arrangement  that  are  not  held  in  a  plan 
that  is  intended  to  be  a  qualified  plan 
or  a  plan  described  in  §  1.402(g)-l(b)  is 
not  a  matching  contribution. 

(iii)  Employer  contributions  not  on 
account  of  an  employee  contribution  or 
elective  deferral.  An  employer 
contribution  is  not  a  matching 
contribution  made  on  account  of  an 
elective  deferral  if  it  is  contributed 
before  the  cash  or  deferred  election  is 
made  or  before  the  employee's 
performance  of  services  with  respect  to 
which  the  el^ctive  deferral  is  made  (or 
when  the  cash  that  is  subject  to  the  cash 
or  deferred  election  would  be  currentiy 
available,  if  earlier).  In  addition,  an 
employer  contribution  is  not  a  matching 
contribution  made  on  account  of  an 
employee  contribution  if  it  is 
contributed  before  the  employee 
contribution. 

(3)  Employee  contributions — (i)  In 
general.  For  purposes  of  section  401(m), 
this  section  and  §§  1.401(m)-2  through 
1.401(m)-5,  employee  contributions  are 
contributions  to  a  plan  that  are 
designated  or  treated  at  the  time  of 
contribution  as  after-tax  employee 
contributions  {e.g.,  by  treating  the 
contributions  as  taxable  income  subject 
to  applicable  withholding  requirements) 
and  are  allocated  to  an  individual 
account  for  each  eligible  employee  to 
which  attributable  earnings  and  losses 
are  allocated.  See  §  1.401(k)-l(a)(2)(ii). 
The  term  employee  contributions 
includes — 

(A)  Employee  contributions  to  the 
defined  contribution  portion  of  a  plan 
described  in  section  414(k); 

(B)  Employee  contributions  applied  to 
the  purchase  of  whole  life  insurance 
protection  or  survivor  benefit  protection 
under  a  defined  contribution  plan; 
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(C)  Amounts  attributable  to  excess 
contributions  within  the  meaning  of 
section  401(k)(8)(B)  that  are 
recharacterized  as  employee 
contributions  under  §  1.401(k)-2(b)(3); 
and 

(D)  Employee  contributions  to  a  plan 
or  contract  that  satisfies  the 
requirements  of  section  403(b). 

(ii)  Certain  contributions  not  treated 
as  employee  contributions.  The  term 
employee  contributions  does  not 
include  repayment  of  loans,  repayment 
of  distributions  described  in  section 
411(a)(7)(C),  or  employee  contributions 
that  are  transferred  to  the  plan  from 
another  plan. 

(iii)  Qualified  cost-of-living 
arrangements.  Employee  contributions 
to  a  qualified  cost-of-living  arrangement 
described  in  section  415(k)(2)(B)  are 
treated  as  employee  contributions  to  a 
defined  contribution  plan,  without 
regard  to  the  requirement  that  the 
employee  contributions  be  allocated  to 
an  individual  account  to  which 
attributable  earnings  and  losses  are 
allocated. 

(b)  Nondiscrimination  requirements 
for  amount  of  contributions — (1) 
Matching  contributions  and  employee 
contributions.  The  matching 
contributions  and  employee 
contributions  under  a  plan  satisfy  this 
paragraph  (b)  for  a  plan  year  only  if  the 
plan  satisfies — 

(i)  The  ACP  test  of  section  401(m)(2) 
described  in  §  1.401(m)-2; 

(ii)  The  ACP  safe  harbor  provisions  of 
section  401(m)(ll)  described  in 
§1.401(m)-3;or 

(iii)  The  SIMPLE  401(k)  provisions  of 
sections  401(k)(ll)  and  401(m)(l0) 
described  in  §  1.401(k)-4. 

(2)  Automatic  satisfaction  by  certain 
plans.  Notwithstanding  paragraph  (b)(1) 
of  this  section,  the  requirements  of  this 
section  are  treated  as  satisfied  with 
respect  to  employee  contributions  and 
matching  contributions  under  a 

.    collectively  bargained  plan  (or  the 
portion  of  a  plan)  that  automatically 
satisfies  section  410(b).  See 
§§  1.401(a)(4)-l(c)(5)  and  1.410(b)- 
2(b)(7).  Additionally,  the  requirements 
of  sections  401  (a)(4)  and  4 1 0(b)  do  not 
apply  to  a  govenunental  plan  (within 
the  meaning  of  section  414(d)) 
'  maintained  by  a  State  or  local 
government  or  political  subdivision 
thereof  (or  agency  or  instrumentality 

,     thereof).  See  sections  401(a)(5)(G), 
403(b)(12)(C)  and  410(c)(1)(A). 

(3)  Anti-abuse  provisions.  The 
regulations  in  this  paragraph  (b)  are 
designed  to  provide  simple,  practiced 
rules  that  accommodate  legitimate  plan 
changes.  At  the  same  time,  the  rules  are 
intended  to  be  applied  by  employers  in 


a  manner  that  does  not  make  use  of 
changes  in  plan  testing  procediues  or 
other  plan  provisions  to  inflate 
inappropriately  the  ACP  for  NHCEs 
(which  is  used  as  a  benchmark  for 
testing  the  ACP  for  HCEs)  or  to 
otherwise  manipulate  the 
nondiscrimination  testing  requirements 
of  this  paragraph  (b).  FuiSier,  this 
paragraph  (b)  is  part  of  the  overall 
requirement  that  benefits  or 
contributions  not  discriminate  in  favor 
of  HCEs.  Therefore,  a  plan  will  not  be 
treated  as  satisfying  the  requirements  of 
this  paragraph  (b)  if  there  are  repeated 
changes  to  plan  testing  procedures  or 
plan  provisions  that  have  the  effect  of 
distorting  the  ACP  so  as  to  increase 
significantly  the  permitted  ACP  for 
HCEs,  or  otherwise  manipulate  the 
nondiscrimination  rules  of  this 
paragraph,  if  a  principal  purpose  of  the 
changes  was  to  achieve  such  a  result. 

(4)  Aggregation  and  restructuring— (i) 
In  general.  This  paragraph  (b)(4) 
contains  the  exclusive  rules  for 
aggregating  and  disaggregating  plans 
that  provide  for  employee  contributions 
and  matching  contributions  for 
purposes  of  this  section  and 
§§  1.401(m)-2  through  1.401(m)-5. 

(ii)  Aggregation  of  employee 
contributions  and  matching 
contributions  within  a  plan.  Except  as 
otherwise  specifically  provided  in  this 
paragraph  (b)(4)  and  §  1.401(m)-3(f)(l), 
a  plan  must  be  subject  to  a  single  test 
under  paragraph  (b)(1)  of  this  section 
with  respect  to  all  employee 
contributions  and  matching 
contributions  and  all  eligible  employees 
under  the  plan.  Thus,  for  example,  if 
two  groups  of  employees  are  eligible  for 
matching  contributions  imder  a  plan,  all 
employee  contributions  and  matching 
contributions  under  the  plan  must  be 
subject  to  a  single  test,  even  if  they  have 
significantly  different  features,  such  as 
different  rates  of  match. 

(iii)  Aggregation  of  plans— (A)  In 
general.  The  term  plan  means  a  plan 
within  the  meaning  of  §  1.410(b)-7(a) 
and  (b),  after  application  of  the 
mandatory  disaggregation  rules  of 
§  1.410Cb)-7(c),  and  the  permissive 
aggregation  rules  of  §  1.410(b)-7(d),  as 
modified  by  paragraph  (b)(4)(v)  of  this 
section.  Thus,  for  example,  two  plans 
(within  the  meaning  of  §  1.410(b)-7(b)) 
that  are  treated  as  a  single  plan  pursuant 
to  the  permissive  aggregation  rules  of 
§  1.410(b)-7(d)  are  treated  as  a  single 
plan  for  purposes  of  sections  401  (k)  and 
401(m). 

(B)  Arrangements  with  inconsistent 
ACP  testing  methods.  Pursuant  to 
paragraph  (b)(4)(ii)  of  this  section,  a 
single  testing  method  must  apply  with 
respect  to  all  employee  contributions 


and  matching  contributions  and  all  ^ 
eligible  employees  imder  a  plan.  Thus, 

in  applying  the  permissive  aggregation 
rules  of  §  1.410(b)-7{d),  an  employer 
may  not  aggregate  plans  (within  the 
meaning  of  §  1.410(b)-7(b))  that  apply 
inconsistent  testing  methods.  For 
example,  a  plan  (within  the  meaning  of 
§1.410(b)-7)  that  applies  the  current 
year  testing  method  may  not  be 
aggregated  with  another  plan  that 
applies  the  prior  year  testing  method. 
Similarly,  an  employer  may  not 
aggregate  a  plan  (within  the  meaning  of 
§  1.410(b)-7)  that  is  using  the  ACP  safe 
harbor  provisions  of  section  401(m)(ll) 
and  another  plan  that  is  using  the  ACP 
test  of  section  401(m)(2). 

(iv)  Disaggregation  of  plans  and 
separate  testing— [A)  In  general.  If 
employee  contributions  or  matching 
contributions  are  included  in  a  plan 
(within  the  meaning  of  §  1.410(b)-7(b)) 
that  is  mandatorily  disaggregated  under 
the  rules  of  section  410(b)  (as  modified 
by  this  paragraph  (b)(4)),  the  matching 
contributions  and  employee 
contributions  under  that  plan  must  be 
disaggregated  in  a  consistent  manner. 
For  example,  in  the  case  of  an  employer 
that  is  treated  as  operating  qualified 
separate  lines  of  business  imder  section 
414(r),  if  the  eligible  employees  under  a 
plan  which  provides  for  employee 
contributions  or  matching  contributions 
are  in  more  than  one  qualified  separate 
line  of  business,  only  those  employees 
within  each  qualified  separate  line  of 
business  may  be  taken  into  account  in 
determining  whether  each  disaggregated 
portion  of  the  plan  complies  with  the 
requirements  of  section  401(m),  unless 
the  employer  is  applying  the  special 
rule  for  employer-wide  plans  in 
§  1.414(r)-l(c)(2)(ii)  with  respect  to  the 
plan.  Similarly,  if  a  plan  that  provides 
for  employee  contributions  or  matching 
contributions  under  which  employees 
are  permitted  to  participate  before  they 
have  completed  the  minimum  age  and 
service  requirements  of  section  410(a)(1) 
applies  section  410(b)(4)(B)  for 
determining  whether  the  plan  complies 
with  section  410(b)(1),  then  the  plan 
must  be  treated  as  two  separate  plans, 
one  comprising  all  eligible  employees 
who  have  met  the  minimum  age  and 
service  requirements  of  section  410(a)(1) 
and  one  comprising  all  eligible 
employees  who  have  not  met  the 
minimum  age  and  service  requirements 
of  section  410(a)(1),  unless  the  plan  is 
using  the  rule  in  §  1 .401  (m)- 
2(a)(l)(iii){A). 

(B)  Restructuring  prohibited. 
Restructuring  under  §  1.401(a)(4)-9(c) 
may  not  be  used  to  demonstrate 
compliance  with  the  requirements  of 
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section  401(m).  See  §  1.401(a)(4>- 
9{c)(3)(ii). 

(v)  Certain  disaggregation  rules  not 
applicable.  The  mandatory 
disaggregation  rules  relating  to  section 
401  (k)  plans  and  section  401  (m)  plans 
set  forth  in  §  1.410(b)-7(c)(l)  and  to 
ESOP  and  non-ESOP  portions  of  a  plan 
set  forth  in  §  1.410(b}-7(c)(2)  shall  not 
apply  for  purposes  of  this  section  and 
§§  1.401{m)-2  through  1.401(m)-5. 
Accordingly,  notwithstanding 
§  1.410(b)-7(d)(2).  an  ESOP  and  a  non- 
ESOP  which  are  different  plans  (within 
the  meaning  of  §  1.410(b)-7(b))  are 
permitted  to  be  aggregated  for  these 
purposes. 

(c)  Additional  requirements — (1) 
Separate  testing  for  employee 
contributions  and  matching 
contributions.  Under  §  1.410(b)-7(c)(l). 
the  group  of  employees  who  are  eligible 
to  make  employee  contributions  or 
eli^ble  to  receive  matching 
contributions  must  satisfy  the 
requirements  of  section  410(b)  as  if 
those  employees  were  covered  under  a 
separate  plan.  The  determination  of 
whether  the  separate  plan  satisfies  the 
requirements  of  section  410(b)  must  be 
made  without  regard  to  the 
modifications  to  the  disaggregation  rules 
set  forth  in  paragraph  (b)(4){v)  of  this 
section.  In  addition,  except  as  expressly 
permitted  imder  section  401  (k), 
410(b)(2)(A)(ii),  or  416(c)(2)(A), 
employee  contributions,  matching 
contributions  and  elective  contributions 
taken  into  account  imder  §  1.401(m)- 
2(a)(6)  may  not  be  taken  into  accoimt  for 
purposes  of  determining  whether  any 
Other  contributions  imder  any  plan 
(including  the  plan  to  which  the 
employee  contributions  or  matching 
contributions  are  made)  satisfy  the 
requirements  of  section  401(a).  See  also 
§  1.401(a)(4)-ll(g)(3)(vii)  for  special 
rules  relating  to  corrections  of  violations 
of  the  minimum  coverage  requirements 
or  discriminatory  rates  of  matching 
'  contributions. 

(2)  Plan  provision  requirement.  A 
plan  that  provides  for  employee 
contributions  or  matching  contributions 
satisfies  this  section  only  if  it  provides 
that  the  nondiscrimination  requirements 
of  section  401  (m)  will  be  met.  Thus,  the 
plan  must  provide  for  satisfaction  of  one 
of  the  specific  alternatives  described  in 
paragraph  (b)(1)  of  this  section  and,  if 
with  respect  to  that  alternative  there  are 
optional  choices,  which  of  the  optional 
choices  will  apply.  For  example,  a  plan 
that  uses  the  ACP  test  of  section 
401(m)(2),  as  described  in  paragraph 
(b)(l)(i)  of  this  section,  must  specify 
whether  it  is  using  the  current  year 
testing  method  or  prior  year  testing 
method.  Additionally,  a  plan  that  uses 


the  prior  year  testing  method  must 
specify  whether  the  ACP  for  eligible 
NHCEs  for  the  first  plan  year  is  3%  or 
the  ACP  for  the  eligible  NHCEs  for  the 
first  plan  year.  Similarly,  a  plan  that 
uses  the  safe  harbor  method  of  section 
401(m)(ll),  as  described  in  paragraph 
(b)(l)(ii)  of  this  section,  must  specify 
whether  the  safe  harbor  contribution 
will  be  the  nonelective  safe  harbor 
contribution  or  the  matching  safe  harbor 
contribution  and  is  not  permitted  to 
provide  that  ACP  testing  will  be  used  if 
the  requirements  for  the  safe  harbor  are 
not  satisfied.  For  purposes  of  this 
paragraph  (c)(2),  a  plan  may  incorporate 
by  reference  the  provisions  of  section 
401(m)(2)  and  §  1.401(m)-2  if  that  is  the 
nondiscrimination  test  being  applied, 
(d)  Effective  date.  This  section  and 
§§  1.401  (m]k2  through  1.401(m)-5  apply 
to  plan  years  that  begin  on  or  after  the 
date  that  is  12  months  after  the  issuance 
of  these  regulations  in  final  form. 

§1.401(m)-2    ACP  test  ^ 

(a)  Actual  contribution  percentage 
(ACP)  test— (1)  In  general— {[)  ACP  test 
formula.  A  plan  satisfies  the  ACP  test 
for  a  plan  year  only  if — 

(A)  The  ACP  for  the  eligible  HCEs  for 
the  plan  year  is  not  more  than  the  ACP 
for  the  eligible  NHCEs  for  the  applicable 
year  multiplied  by  1.25;  or 

(B)  The  excess  of  the  ACP  for  the 
eligible  HCEs  for  the  plan  year  over  the 
ACP  for  the  eligible  NHCEs  for  the 
applicable  year  is  not  more  than  2 
percentage  points,  and  the  ACP  for  the 
eligible  HCEs  for  the  plan  year  is  not 
more  than  the  ACP  for  the  eligible 
NHCEs  for  the  applicable  year 
multiplied  by  2. 

(ii)  HCEs  as  sole  eligible  employees.  If, 
for  the  applicable  year  there  are  no 
eligible  NHCEs  (i.e.,  all  of  the  eligible 
employees  under  the  plan  for  the 
applicable  year  are  HCEs),  the  plan  is 
deemed  to  satisfy  the  ACP  test. 

(iii)  Special  rule  for  early 
participation.  If  a  plan  providing  for 
employee  contributions  or  matching 
contributions  provides  that  employees 
are  eligible  to  participate  before  they 
have  completed  the  minimimi  age  and 
service  requirements  of  section 
410(a)(1)(A),  and  if  the  plan  applies 
section  410(b)(4)(B)  in  determining 
whether  the  plan  meets  the 
requirements  of  section  410(b)(1),  then 
in  determining  whether  the  plan  meets 
the  requirements  imder  paragraph  (a)(1) 
of  this  section  either — 

(A)  Pursuant  to  section  401(m)(5)(C), 
the  ACP  test  is  performed  under  the 
plan  (determined  without  regard  to 
disaggregation  under  §  1.410(b)-7(c)(3)), 
using  the  ACP  for  all  eligible  HCEs  for 
the  plan  year  and  the  ACP  of  eligible 


NHCEs  for  the  applicable  year, 
disregarding  all  NHCEs  who  have  not 
met  the  minimum  age  and  service 
requirements  of  section  410(a)(1)(A);  or 
(B)  Pursuant  to  §  1.401(m)-l(b)(4).  the 
plan  is  disaggregated  into  separate  plans 
and  the  ACP  test  is  performed 
separately  for  all  eligible  employees   . 
who  have  completed  the  minimum  age 
and  service  requirements  of  section 
410(a)(1)(A)  and  for  all  eligible 
employees  who  have  not  completed  the 
minimum  age  and  service  requirements 
of  section  410(a)(1)(A). 

(2)  Determination  of  ACP — (i)  General 
rule.  The  ACP  for  a  group  of  eligible 
employees  (either  eligible  HCEs  or 
eligible  NHCEs)  for  a  plan  year  or 
applicable  year  is  the  average  of  the 
ACRs  of  eligible  employees  in  the  group 
for  that  year.  The  ACP  for  a  group  of 
eligible  employees  is  calculated  to  the 
nearest  hundredth  of  a  percentage  point. 

(ii)  Determination  of  applicable  year 
under  current  year  and  prior  year 
testing  method.  The  ACP  test  is  applied 
using  the  prior  year  testing  method  or 
the  current  year  testing  method.  Under 
the  prior  year  testing  method,  the 
applicable  year  for  determining  the  ACP 
for  the  eligible  NHCEs  is  the  plan  year 
immediately  preceding  the  plan  year  for 
which  the  ACP  test  is  being  calculated. 
Under  the  prior  year  testing  method,  the 
ACP  for  the  eligible  NHCEs  is 
determined  using  the  ACRs  for  the 
eligible  employees  who  were  NHCEs  in 
that  preceding  plan  year,  regardless  of 
wheUier  those  NHCEs  are  eligible 
employees  or  NHCEs  in  the  plan  year 
for  which  the  ACP  test  is  being 
performed.  Under  the  current  year 
testing  method,  the  applicable  year  for 
determining  the  ACP  for  eligible  NHCEs 
is  the  same  plan  year  as  the  plan  year 
for  which  the  ACP  test  is  being 
calculated.  Under  either  method,  the 
ACP  for  the  eligible  HCEs  is  the 
determined  using  the  ACRs  of  eligible 
employees  who  are  HCEs  for  the  plan 
year  for  which  the  ACP  test  is  being 
performed.  See  paragraph  (c)  of  this 
section  for  additional  rules  for  the  prior 
year  testing  method. 

(3)  Determination  ofACR — (i)  General 
rule.  The  ACR  of  an  eligible  employee 
for  the  plan  year  or  applicable  year  is    ■ 
the  sum  of  the  employee  contributions 
and  matching  contributions  taken  into 
accoimt  with  respect  to  such  employee 
(determined  under  the  rules  of 
paragraphs  (a)(4)  and  (a)(5)  of  this 
section),  and  the  qualified  nonelective 
and  elective  contributions  taken  into 
account  under  paragraph  (a)(6)  of  this 
section  for  the  year,  divided  by  the 
employee's  compensation  taken  into 
account  for  the  year.  The  ACR  is 
calculated  to  the  nearest  hundredth  of  a 
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percentage  point.  If  no  employee 
contributions,  matching  contributions, 
elective  contributions,  or  qualified 
nonelective  contributions  are  taken  into 
account  under  this  section  with  respect 
to  an  eligible  employee  for  the  year,  the 
ACR  of  the  employee  is  zero. 

(ii)  ACR  ofHCEs  eligible  under  more 
than  one  plan — (A)  General  rule. 
Pursuant  to  section  401(m)(2)(B),  the 
ACR  of  an  HCE  who  is  an  eligible 
employee  in  more  than  one  plan  of  an 
employer  to  which  matching 
contributions  or  employee  contributions 
are  made  is  calculated  by  treating  all 
contributions  with  respect  to  such  HCE 
under  any  such  plan  as  being  made 
imder  the  plan  being  tested.  Thus,  the 
ACR  for  such  an  HCE  is  calcidated  by 
accumulating  all  matching  contributions 
and  employee  contributions  under  any 
plan  (other  than  a  plan  described  in 
paragraph  (a)(3)(ii)(B)  of  this  section) 
that  woidd  be  taken  into  accoimt  under 
this  section  for  the  plan  year,  if  the  plan 
imder  which  the  contribution  was  made 
applied  this  section  and  had  the  same 
plan  year.  For  example,  in  the  case  of 
a  plan  with  a  12-month  plan  year,  the 
ACR  for  the  plan  year  of  that  plan  for 
an  HCE  who  participates  in  multiple 
plans  of  the  same  employer  that  provide 
for  matching  contributions  or  employee 
contributions  is  the  sum  of  all  such 
contributions  during  such  12-month 
period  that  would  be  taken  into  accoimt 
with  respect  to  the  HCE  under  all  plans 
in  which  the  HCE  is  an  eligible 
employee,  divided  by  the  HCE's 
compensation  for  that  12-month  period 
(determined  using  the  compensation 
definition  for  the  plan  being  tested), 
without  regard  to  the  plan  year  of  the 
other  plans  and  whether  those  plans  are 
satisfying  this  section  or  §  1.401(m)-3. 

(B)  Plans  not  permitted  to  be 
aggregated.  Contributions  under  plans 
that  are  not  permitted  to  be  aggregated 
under  §  1. 401  (m)-l  (b)(4)  (determined 
without  regard  to  the  prohibition  on 
aggregating  plans  with  inconsistent 
testing  methods  set  forth  in  §  1.401(m)- 
l(b)(4)(iii)(B)  and  the  prohibition  on 
aggregating  plans  with  different  plan 
years  set  forth  in  §  1.410(b)-7(d)(5))  are 
not  aggregated  under  this  paragraph 
{a)(3){ii). 

(iii)  Example.  The  following  example 
illustrates  the  application  of  paragraph 
(a)(3)(ii)  of  this  section.  See  also 
§  1.401(k)-2(a)(3)(iii)  for  additional 
examples  of  the  application  of  the 
parallel  rule  under  section  401{k)(3)(A). 
The  example  is  as  follows: 

Example.  Employee  A,  an  HCE  with 
compensation  of  $120,000.  is  eligible  to  make 
employee  contributions  under  Plan  S  and 
Plan  T,  two  calendar-year  profit-sharing 
plans  of  Employer  H.  Plan  S  and  Plan  T  use 


the  same  definition  of  compensation.  Plan  S 
provides  a  match  equal  to  50%  of  each 
employee's  contributions  and  Plan  T  has  no 
match.  During  the  current  plan  year. 
Employee  A  elects  to  contribute  $4,000  in 
employee  contributions  to  Plan  T  and  $4,000 
in  employee  contributions  to  Plan  S.  There 
are  no  other  contributions  made  on  behalf  of 
Employee  A.  Each  plan  must  calculate 
Employee  A's  ACR  by  dividing  the  total 
employee  contributions  by  Employee  A  and 
matching  contributions  under  both  plans  by 
$120,000.  Therefore,  Employee  A's  ACR 
under  each  plan  is  8.33%  ($4,000  +  $4,000 
+  $2 ,000/$l  20,000). 

W  Employee  contributions  and 
matching  contributions  taken  into 
account  under  the  ACP  test — (i) 
Employee  contributions.  An  employee 
contribution  is  taken  into  accoimt  in 
determining  the  ACR  for  an  eligible 
employee  for  the  plan  year  or  applicable 
year  in  which  the  contribution  is  made. 
For  purposes  of  the  preceding  sentence, 
an  amount  withheld  from  an  employee's 
pay  (or  a  payment  by  the  employee  to 
an  agent  of  the  plan)  is  treated  as 
contributed  at  the  time  of  such 
withholding  (or  payment)  if  the  funds 
paid  are  transmitted  to  the  trust  within 
a  reasonable  period  after  the 
withholding  (or  payment). 

(ii)  Recharacterized  elective 
contributions.  Excess  contributions 
recharacterized  in  accordance  with 
§  1.401(k)-2(b)(3)  are  taken  into  account 
as  employee  contributions  for  the  plan 
year  that  includes  the  time  at  which  the 
excess  contribution  is  includible  in  the 
gross  income  of  the  employee  under 
§1.401(k)-2(b)(3)(ii)(A). 

(iii)  Matching  contributions.  A 
matching  contribution  is  taken  into 
account  in  determining  the  ACR  for  an 
eligible  employee  for  a  plan  year  or 
applicable  year  only  if  each  of  the 
following  requirements  is  satisfied— 

(A)  The  matching  contribution  is 
allocated  to  the  employee's  account 
under  the  terms  of  the  plan  as  of  a  date 
within  that  year; 

(B)  The  matching  contribution  is 
made  on  account  of  (or  the  matching 
contribution  is  allocated  on  the  basis  of) 
the  employee's  elective  deferrals  or 
employee  contributions  for  that  year; 
and 

(C)  The  matching  contribution  is 
actually  paid  to  the  trust  no  later  than 
the  end  of  the  12-month  period 
immediately  following  the  year  that 
contains  that  date. 

(5)  Matching  contributions  not  taken 
into  account  under  the  ACP  test—{i) 
General  rule.  Matching  contributions 
that  do  not  satisfy  the  requirements  of 
paragraph  (a)(4)(iii)  of  this  section  may 
not  be  taken  into  account  in  the  ACP 
test  for  the  plan  year  with  respect  to 
which  the  contributions  were  made,  or 


for  any  other  plan  year.  Instead,  the 
amount  of  the  matching  contributions 
must  satisfy  the  requirements  of  section 
401(a)(4)  (without  regard  to  the  ACP 
test)  for  the  plan  year  for  which  they  are 
allocated  under  the  plan  as  if  they  were 
nonelective  contributions  and  were  the 
only  nonelective  contributions  for  that 
year.  See  §§  1.401(a)(4)-l(b)(2)(ii)(B) 
and  1.410(b)-7(c)(l). 

(ii)  Disproportionate  matching 
contributions — (A)  Matching 
contributions  in  excess  of  100%.  A 
matching  contribution  with  respect  to 
any  employee  contribution  or  elective 
deferral  for  an  NHCE  is  not  taken  into 
account  under  the  ACP  test  to  the  extent 
the  matching  rate  with  respect  to  the 
employee  contribution  or  elective 
deferral  exceeds  the  greater  of  100%  and 
2  times  the  plan's  representative 
matching  rate. 

(B)  Representative  matching  rate.  For 
purposes  of  this  paragraph  (a)(5)(ii),  the 
plan's  representative  matching  rate  is 
the  lowest  matching  rate  for  any  eligible 
NHCE  among  a  group  of  NHCEs  that 
consists  of  half  of  all  eligible  NHCEs  in 
the  plan  for  the  plan  year  who  make 
elective  deferrals  or  employee 
contributions  for  the  plan  year  (or,  if 
greater,  the  lowest  matching  rate  for  all 
eligible  NHCEs  in  the  plan  who  are 
employed  by  the  employer  on  the  last 
day  of  the  plan  year  and  who  make 
elective  deferrals  or  employee 
contributions  for  the  plan  year). 

(C)  Definition  of  matching  rate.  For 
purposes  of  this  paragraph  (a)(5)(ii),  the 
matching  rate  for  an  employee  is  the 
matching  contributions  made  for  such 
employee  divided  by  the  elective 
deferrds  or  employee  contributions  that 
are  being  matched. 

(iii)  Qualified  matching  contributions   • 
used  to  satisfy  the  ADP  test.  Qualified 
matching  contributions  that  are  taken 
into  account  for  the  ADP  test  of  section 
401(k)(3)  under  §  1.401(k)-2(a)(6)  are 
not  taken  into  account  in  determining 
an  eligible  employee's  ACR. 

(iv)  Matching  contributions  taken  into 
account  under  safe  harbor  provisions.  A 
plan  that  satisfies  the  ACP  safe  harbor 
requirements  of  section  401(m)(ll)  for  a 
plan  year  but  nonetheless  must  satisfy 
the  requirements  of  this  section  because 
it  provides  for  employee  contributions 
for  such  plan  year  is  permitted  to  apply 
this  section  disregarding  all  matching 
contributions  with  respect  to  all  eligible 
employees.  In  addition,  a  plan  that 
satisfies  the  ADP  safe  harbor 
requirements  of  §  1.401(k)-3  for  a  plan 
year  using  qualified  matching 
contributions  but  does  not  satisfy  the 
ACP  safe  harbor  requirements  of  section 
401(m)(ll)  for  such  plan  year  is 
permitted  to  apply  this  section  by 
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excluding  matching  contributions  with 
respect  to  all  eligible  employees  that  do 
not  exceed  4%  of  each  employee's 
compensation.  If  a  plan  disregards 
matching  contributions  pursuant  to  this 
paragraph  (a)(5){iv),  the  disregard  must 
apply  with  respect  to  all  eligible 
employees. 

(v)  Treatment  of  forfeited  matching 
contributions.  A  matching  contribution 
that  is  forfeited  because  the  contribution 
to  which  it  relates  is  treated  as  an  excess 
contribution,  excess  deferral,  or  excess 
aggregate  contribution  is  not  taken  into 
account  for  purposes  of  this  section. 

(6)  Qualified  nonelective 
contributions  and  elective  contributions 
that  may  be  taken  into  account  under 
the  ACP  test.  Qualified  nonelective   , 
contributions  and  elective  contributions 
may  be  taken  into  accoimt  in 
determining  the  ACR  for  an  eligible 
employee  for  a  plan  year  or  applicable 
year,  but  only  to  the  extent  the 
contributions  satisfy  the  following 
regiurements — 

Ci)  Timing  of  allocation.  The  qualified 
nonelective  contribution  is  allocated  to 
the  employee's  account  as  of  a  date 
within  that  year  (within  the  meaning  of 
§  1.401(k)-2(a)(4)(i)(A))  and  the  elective 
contribution  satisfies  §  1.401  (k)- 
2(a)(4Ki).  Consequently,  under  the  prior 
year  testing  method,  in  order  to  be  taken 
into  account  in  calculating  the  ACP  for 
the  group  of  eligible  NHCEs  for  the 
applicable  year,  a  qualified  nonelective 
contribution  must  be  contributed  no 
later  than  the  end  of  the  12-month 
period  following  the  applicable  year 
even  though  the  applicable  year  is 
different  than  the  plan  year  being  tested. 

(ii)  Elective  contributions  taken  into 
account  under  the  ACP  test.  Elective 
contributions  may  be  taken  into  account 
for  the  ACP  test  only  if  the  cash  or 
deferred  arrangement  under  which  the 
elective  contributions  are  made  is 
required  to  satisfy  the  ADP  test  in 
§  1.401(k)-2(a}(l)  and,  then  only  to  the 
extent  that  the  cash  or  deferred 
arrangement  would  satisfy  that  test, 
including  such  elective  contributions  in 
the  ADP  for  the  plan  year  or  applicable 
year.  Thus,  for  example,  elective 
deferrals  made  pursuant  to  a  salary 
reduction  agreement  under  an  annuity 
described  in  section  403(b)  are  not 
permitted  to  be  taken  into  accoimt  in  an 
ACP  test.  Similarly,  elective 
contributions  under  a  cash  or  deferred 
'   arrangement  that  is  using  the  section 
401(k)  safe  harbor  described  in 
)§  1.401  (k)-3  can  not  be  taken  into 
accoimt  in  an  ACP  test. 

(iii)  Requirement  that  amount  satisfy 
section  401(a)(4).  The  amount  of 
nonelective  contributions,  including 
thoste  qualified  nonelective 


contributions  taken  into  account  under 
this  paragraph  (a)(6)  and  those  qualified 
nonelective  contributions  taken  into 
account  for  the  ADP  test  under 
paragraph  §  1.401(k)-2(a)(6),  and  the 
amount  of  nonelective  contributions, 
excluding  those  qualified  nonelective 
contributions  taken  into  account  under 
this  paragraph  (a)(6)  for  the  ACP  t^ 
and  those  qualified  nonelective 
contributions  taken  into  account  for  the 
ADP  test  under  paragraph  §  1.401(k)- 
2(a)(6),  satisfies  the  requirements  of 
section  401(a)(4).  See  §  1.401(a)(4)- 
1(b)(2).  In  the  case  of  an  employer  that 
is  applying  the  special  rule  for 
employer-wide  plans  in  §  1.414(r)- 
l(c)(2)(ii)  with  respect  to  the  plan,  the 
determination  of  whether  the  quaUfied 
nonelective  contributions  satisfy  the 
requirements  of  this  paragraph  (a)(6)(iii) 
must  be  made  on  an  employer-wide 
basis  regardless  of  whether  the  plans  to 
which  the  qualified  nonelective 
contributions  are  made  are  satisfying  the 
requirements  of  section  410(b)  on  an 
employer-wide  basis.  Conversely,  in  the 
case  of  an  employer  that  is  treated  as 
operating  qualified  separate  lines  of 
business,  and  does  not  apply  the  special 
rule  for  employer-wide  plans  in 
§  1.414(r)-l(c){2)(ii)  with  respect  to  the 
plan,  then  the  determination  of  whether 
the  qualified  nonelective  contributions 
satisfy  the  requirements  of  this 
paragraph  (a)(6)(iii)  is  not  permitted  to 
be  made  on  an  employer-wide  basis 
regardless  of  whether  the  plans  to  which 
the  qualified  nonelective  contributions 
are  made  are  satisfying  the  requirements 
of  section  410(b)  on  that  basis. 

(iv)  Aggregation  must  be  permitted. 
The  plan  that  provides  for  employee  or 
matching  contributions  and  the  plan  or 
plans  to  which  the  qualified  nonelective 
contributions  or  elective  contributions 
are  made  are  plans  that  would  be 
permitted  to  be  aggregated  under 
§  1.401(m)-l{b)(4).  If  the  plan  year  of 
the  plan  that  provides  for  employee  or 
matching  contributions  is  changed  to 
satisfy  the  requirement  under 
§  1.410(b)-7(d)(5)  that  aggregated  plans 
have  the  same  plan  year,  qualified 
nonelective  contributions  and  elective 
contributions  may  be  taken  into  account 
in  the  resulting  short  plan  year  only  if 
such  qualified  nonelective  and  elective 
contributions  could  have  been  taken 
into  account  under  an  ADP  test  for  a 
plan  with  that  same  short  plan  year. 

(v)  Disproportionate  contributions  not 
taken  into  account — (A)  General  rule. 
Qualified  nonelective  contributions 
cannot  be  taken  into  account  for  an 
applicable  year  for  an  NHCE  to  the 
extent  such  contributions  exceed  the 
product  that  NHCE's  compensation  and 
the  greater  of  5%  and  2  times  the  plan's 


representative  contribidion  rate.  Any 
quahfied  nonelective  contribution  taken 
into  account  in  an  ADP  test  under 
§  1.401  (k)-2{a)(6)  (including  the 
determination  of  the  representative 
contribution  rate  for  purposes  of 
§  1.401(k)-2(a)(6){iv)(B))  is  not 
permitted  to  be  taken  into  account  for 
purposes  of  this  paragraph  (a)(6) 
(including  the  determination  of  the 
representative  contribution  rate  for 
purposes  of  paragraph  (a)(6)(v)(B)  of  this 
section). 

(B)  Definition  of  representative 
contribution  rate.  For  purposes  of  this 
paragraph  (a)(6)(v),  the  plan's 
representative  contribution  rate  is  the 
lowest  applicable  contribution  rate  of 
any  eligible  NHCE  among  a  group  of 
eligible  NHCEs  that  consists  of  half  of 
all  eligible  NHCEs  for  the  plan  year  (or, 
if  greater,  the  lowest  applicable 
contribution  rate  of  any  eligible  NHCE 
in  the  group  of  all  eligible  NHCEs  for 
the  applicable  year  and  who  is 
employed  by  the  employer  on  the  last 
day  of  the  applicable  year). 

(C)  Definition  of  applicable 
contribution  rate.  For  purposes  of  this 
paragraph  (a)(6)(v),  the  applicable 
contribution  rate  for  an  eligible  NHCE  is 
the  sum  of  the  matching  contributions 
taken  into  account  under  this  section  for 
the  employee  for  the  plan  year  and  the 
qualified  nonelective  contributions 
made  for  that  employee  for  the  plan 
year,  divided  by  that  employee's 
compensation  for  the  same  period. 

(vi)  Contribution  only  used  once. 
Qualified  nonelective  contributions 
caimot  be  taken  into  account  under  this 
paragraph  (a)(6)  to  the  extent  such 
contributions  are  taken  into  account  for 
purposes  of  satisfying  any  other  ACP 
test,  any  ADP  test,  or  the  requirements 
of  §1.401  (k)-3,  1.401(m)-3  or  1.401(k)- 
4.  Thus,  for  example,  qualified 
nonelective  contributions  that  are  made 
pursuant  to  §  1.401(k)-3(b)  carmot  be 
taken  into  account  under  the  ACP  test. 
Similarly,  if  a  plan  switches  from  the 
current  year  testing  method  to  the  prior 
year  testing  method  pursuant  to 
§  1.401(m)-2(c)(l),  qualified  nonelective 
contributions  that  are  taken  into  account 
under  the  current  year  testing  method 
for  a  plan  year  may  not  be  taken  into 
account  under  the  prior  year  testing 
method  for  the  next  plan  year. 

(7)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph  (a).  See  §  1.401(k)-2(a)(6)  for 
additional  examples  of  the  parallel  rules 
under  section  401(k)(3)(A).  The 
examples  are  as  follows: 

Example  1.  (i)  Employer  L  maintains  Plan 
U,  a  profit-sharing  plan  under  which  $.50 
matching  contributions  are  made  for  each 
dollar  of  employee  contributions.  Plan  U  uses 
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the  current  year  testing  ihethod.  The  chart 
below  shows  the  average  employee 
contributions  (as  a  percentage  of 


Highly  compensated  employees 

Nonhighly  compensated  employees 


compensation)  and  matching  contributions 
(as  a  percentage  of  compensation)  for  Plan 
U's  highly  compensated  employees  and 


nonhighly  compensated  employees  for  the 
2006  plan  year:  > 


Employee 
contributions 


4% 
3% 


Matching 
contributions 


2% 
1.5% 


Actual  contribu- 
tions percentage 


6% 
4.5% 


(ii)  The  matching  rate  for  all  NHCEs  is  50% 
and  thus  the  matching  contributions  are  not 
disproportionate  imder  paragraph  (a)(5)(ii)  of 
this  section.  Accordingly,  they  are  taken  into 
account  in  determining  the  ACR  of  eligible 
employees,  as  shown  in  the  following  table. 

(iii)  Because  the  ACP  for  the  HCEs  (6.0%) 
exceeds  5;63%  (4.5%  x  1.25),  Plan  U  does 
not  satisfy  the  ACP  test  under  paragraph 
.(a)(l)(i)(A)  of  this  section.  However,  because 
the  ACP  for  the  HCEs  does  not  exceed  the 
ACP  for  the  NHCEs  by  more  than  2 


percentage  points  and  the  ACP  for  the  HCEs 
does  not  exceed  the  ACP  for  the  NHCEs 
multiplied  by  2  (4.5%  x  2  =  9%),  the  plan 
satisfies  the  ACP  test  under  paragraph 
(a)(l)(i)(B)  of  this  section. 

Example  2.  (i)  Employees  A  through  F  are 
eligible  employees  in  Plan  V,  a  profit-sharing 
plan  of  Employer  M  that  includes  a  cash  or 
deferred  arrangement  and  permits  employee 
contributions.  Under  Plan  V,  a  $.50  matching 
contribution  is  made  for  each  dollar  of 
elective  contributions  and  employee 


contributions.  Plan  V  uses  the  current  year 
testing  method  and  does  not  provide  for 
elective  contributions  to  be-taken  into 
account  in  determining  an  eligible 
employee's  ACR.  For  the  2006  plan  year. 
Employees  A  and  B  are  HCEs  and  the 
remaining  employees  are  NHCEs.  The 
compensation,  elective  contributions, 
employee  contributions,  and  matching 
contributions  for  the  2006  plan  year  are 
shown  in  the  following  table: 


Employee 


A 
B 
C 
D 

E 
F 


Compensation 


$190,000 
100,000 
85.000 
70,000 
40,000 
10.000 


Elective 
contributions 


$15,000 

5,000 

12,000 

9,500 

10,000 

0 


Employee 
contributions 


$3,500 

10,000 

0 

0 


Matching 
contributions 


$9,250 
7,500 
6,000 
4,750 
5,000 
0 


(ii)  The  matching  rate  for  all  NHCEs  is  50% 
and  thus  the  matching  contributions  are  not 


disproportionate  under  paragraph  (a)(5)(ii)  of 
this  section.  Accordingly,  they  are  taken  into 


Employee 


A 
B 
C 
D 

E 
F 


account  in  determining  the  ACR  of  eligible 
employees,  as  shown  in  the  following  table: 


Compensation 


$190,000 
100,000 
85,000 
70,000 
40,000 
10,000 


Elective 
contributions 


$3,500 
10,000 
0 
0 
0 
0 


Matching 
contributions 


$9,250 
7,500 
6,000 
4,750 
5,000 
0 


ACR 


6.71% 

17.50% 

7.06% 

6.79% 

12.50% 

0 


(iii)  The  ACP  for  the  HCEs  is  12.11% 
((6.71%  +  17.50%)/2).  The  ACP  for  the 
NHCEs  is  6.59%  ((7.06%  +  6.79%  +  12.50% 
+  0.%)/4).  Plan  V  fails  to  satisfy  the  ACP  test 
under  paragraph  (a)(l)ri)(A)  of  this  section 
because  the  ACP  of  highly  compensated 
employees  is  more  than  125%  of  the  ACP  of 
the  nonhighly  compensated  employees 
(6.59%  X  1.25  =  8.24%).  In  addition.  Plan  V 
fails  to  satisfy  the  ACP  test  under  paragraph 
(a)(l)(i)(B)  of  this  section  because  the  ACP  for 
the  HCEs  exceeds  the  ACP  of  the  other 
employees  by  more  than  2  percentage  points 
(6.59%  +  2%  =  8.59%).  Therefore,  the  plan 
fails  to  satisfy  the  requirements  of  section 
401(m)(2)  and  paragraph  (a)(1)  of  this  section 
unless  the  ACP  failiu-e  is  corrected  under 
paragraph  (b)  of  this  section. 

Example  3.  (i)  The  facts  are  the  same  as 
Example  2,  except  that  the  plan  provides  that 
the  nonhighly  compensated  employees' 
elective  contributions  may  be  used  to  meet 


the  requirements  of  section  401(m)  to  the 
extent  needed  under  that  section. 

(ii)  Pursuant  to  paragraph  (a)(6)(ii)  of  this 
section,  the  $10,000  of  elective  contributions 
for  Employee  E  may  be  taken  into  account  in 
determining  the  ACP  rather  than  the  ADP  to 
the  extent  that  the  plan  satisfies  the 
requirements  of  §  1.401(k)-2(a)(l)  excluding 
from  the  ADP  this  $10,000.  In  this  case,  if  the 
$10,000  were  excluded  from  the  ADP  for  the 
NHCEs,  the  ADP  for  the  highly  compensated 
employees  is  6.45%  (7.89%  +  5.00%)/2and 
the  ADP  for  the  nonhighly  compensated 
employees  would  be  6.92%  (14.12%  + 
13.57%  +  0%  +0%)/4)  and  the  plan  would 
satisfy  the  requirements  of  §  1.401(k)-2(a)(l) 
excluding  from  the  ADP  the  elective 
contributions  for  NHCEs  that  are  taken  into 
account  under  section  401  (m). 

(iii)  After  taking  into  account  the  $10,000 
of  elective  contributions  for  Employee  E  in 
the  ACP  test,  the  ACP  for  the  nonhighly 


compensated  employees  is  12.84%  (7.06%  + 
6.79%  +  37.50%  +  0%)/4,  Therefore  the  plan 
satisfies  the  ACP  test  because  the  ACP  for  the 
HCEs  (12.11%)  is  less  than  1.25  times  the 
ACP  for  the  nonhighly  compensated 
employees. 

Example  4.  (i)  The  facts  are  the  same  as 
Example  2.  except  that  Plan  V  provides  for 
a  higher  than  50%  match  rate  on  the  elective 
contributions  and  employee  contributions  for 
all  NHCEs.  The  match  rate  is  defined  as  the 
rate,  rounded  up  to  the  next  whole  percent, 
necessary  to  allow  the  plan  to  satisfy  the  ACP 
test,  but  not  in  excess  of  100%.  In  this  case, 
an  increase  in  the  match  rate  from  50%  to 
74%  will  be  sufficient  to  allow  the  plan  to 
satisfy  the  ACP  test.  Thus,  for  the  2006  plan 
year,  the  compensation,  elective 
contributions,  employee  contributions, 
matching  contributions  at  a  74%  match  rate 
of  the  eligible  NHCEs  (employees  C  through 
F)  are  shown  in  the  following  table; 
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Employee 

Compensation 

Elective 
contributions 

Employee 
contributions 

Matching 
contributions 

C .„ .\ 

$a'>.000 
70.000 
40,000 
10.000 

$12,000 

9.500 

10.000 

0 

$0 
0 
0 
0 

$8,880 

D .: : ; 

E... : ;... 

F  „ 

7,030 

7,400 

0 

(H)  The  matching  rate  for  all  NHCEs  is  74% 
and  thus  the  matcMng  contributions  are  not 
disproportionate  under  paragraph  (a)(5)(ii)  of 
this  section.  Therefore,  the  matching 
contributions  may  be  taken  into  account  in 
determining  the  ACP  for  the  NHCEs. 

(iii)  The  ACP  for  the  NHCEs  is  9.75% 
(10.45%  +  10.04%  +  18.50%  +  0%)/4. 
Because  the  ACP  for  the  HCEs  (12.11%)  is 
less  than  1.25  times  the  ACP  for  the  NHCEs, 


the  plan  satisfies  the  requirements  of  section 
401(m). 

Example  5.  (i)  The  facts  are  the  same  as 
Example  4,  except  that:  Employee  E's 
elective  contributions  are  S2,000  (rather  than 
$10,000)  and  pursuant  to  paragraph  (a)(6)(ii) 
of  this  section,  the  $2,000  of  elective 
contributions  for  Employee  E  are  taken  into 
account  in  determining  the  ACP  rather  than 
the  ADP.  In  addition.  Plan  V  provides  that 
the  higher  match  rate  is  not  limited  to  100% 


and  applies  only  for  a  specified  group  of 
nonhighly  compensated  employees.  The  only 
member  of  that  group  is  Employee  E.  Under 
the  plan  provision,  the  higher  match  rate  is 
a  400%  match.  Thus,  for  the  2006  plan  year, 
the  compensation,  elective  contributions, 
employee  contributions,  matching 
contributions  of  the  eligible  NHCEs 
(employees  C  through  F)  are  shown  in  the 
following  table: 


Employee 

Compensation 

Elective 
contributions 

Employee 
contributions 

Matctiing 
contributions 

c  ., 

$85,000 
70,000 
40,000 
10,000 

$12,000 

9,500 

2.000 

0 

$0 
0 
0 
0 

$6,000 

r> 

■ 

4,750 

E  .. 

. 

8.000 

F  ..t - 

0 

1 

(ii)  If  the  entire  matching  contribution 
made  on  behalf  of  Employee  E  were  taken 
into  account  under  the  ACP  test.  Plan  V 
would  satisfy  the  test,  because  the  ACP  for 
the  NHCEs  would  be  9.71%  (7.06%  +  6.79% 
+  25.00%  +  0%)/4.  Because  the  ACP  for  the 
HCEs  (12.11%)  is  less  than  1.25  times  what 
the  ACP  for  the  NHCEs  would  be.  the  plan 
would  satisfy  the  requirements  of  section 
401(m). 

(iii)  Pursuant  to  paragraph  (a](5)(ii)  of  this 
section,  however,  matching  contributions  for 
an  eligible  NHCE  that  are  based  on  a 
matching  rate  in  excess  of  the  greater  of 
100%  and  twice  the  plan's  representative 
matching  rate  cannot  be  taken  into  accoimt 
in  applying  the  ACP  test.  The  plan's 
representative  matching  rate  is  the  lowest 
matching  rate  for  any  eligible  employee  in  a 
group  of  NHCEs  that  is  at  least  half  of  all 
eligible  employees  who  are  NHCEs  in  the 
plan  for  the  plan  year  who  make  elective 
contributions  or  employee  contributions  for 
the  plan  year.  For  Plan  V,  the  group  of 
NHCEs  who  make  such  contributions 
consists  of  Employees  C,  D  and  E.  The 
matching  rates  for  these  three  employees  are 
50%,  50%  and  400%  respectively.  The 
lowest  matching  rate  for  a  group  of  NHCEs 
that  is  at  least  V2  of  all  the  NHCEs  who  make 
elective  contributions  or  employee 
contributions  (or  2  NHCEs)  is  50%.  Because 
400%  is  more  than  twice  the  plan's 
representative  matching  rate,  only  the 
matching  contributions  made  on  behalf  of 
Employee  E  that  do  not  exceed  100%  (or  in 
this  case  $2,000)  satisfy  the  requirements  of 
paragraph  (a)(5)(ii)  of  this  section  and  may  be 
taken  into  account  under  the  ACP  test. 
Accordingly,  the  ACP  for  the  NHCEs  is 
5.96%  (7.06%  +  6.79%  +  10%  +  0%)/4  and 
the  plan  fails  to  satisfy  the  requirements  of 
section  401(m)(2)  and  paragraph  (a)(1)  of  this 
section  unless  the  ACP  failure  is  corrected 
under  paragraph  (b)  of  this  section. 


Example  6.  (i)  The  facts  are  the  same  as 
Example  2,  except  that  Plan  V  provides  a 
QNEC  equal  to  13%  of  pay  for  Employee  F 
that  will  be  taken  into  account  under  the 
ACP  test  to  the  extent  the  contributions 
satisfy  the  requirements  of  paragraph  (a)(6)  of 
this  section. 

(ii)  Pursuant  to  paragraph  (a)(6)(v),of  this 
section,  a  QNEC  cannot  be  taken  into  account 
in  determining  an  NHCE's  ACR  to  the  extent 
it  exceeds  the  greater  of  5%  and  the  product 
of  the  employee's  compensation  and  the 
plan's  representative  contribution  rate.  The 
plan's  representative  contribution  rate  is  two 
times  the  lowest  applicable  contribution  rate 
for  any  eligible  employee  in  a  group  of 
NHCEs  that  is  at  least  half  of  all  eligible 
employees  who  are  NHCEs  in  the  plan  for  the 
plan  year.  For  Plan  V,  the  applicable 
'  contribution  rates  for  Employees  C,  D,  E  and 
F  are  7.06%,  6.79%,  12.5%  and  13% 
respectively.  The  lowest  applicable  rate  for  a 
group  of  NHCEs  that  is  at  least  V2  of  all  the 
NHCEs  is  12.50%  (the  lowest  applicable  rate 
for  the  group  of  NHCEs  that  consists  of 
Employees  E  and  F). 

(iii)  Under  paragraph  (a)(6)(v)(B)  of  this 
section,  the  plan's  representative 
contribution  rate  is  2  times  12.50%  or 
25.00%.  Accordingly,  the.QNECs  for 
Employee  F  can  be  taken  into  account  under 
the  ACP  test  only  to  the  extent  they  do  not 
exceed  25.00%  of  compensation.  In  this  case, 
all  of  the  QNECs  for  Employee  F  may  be 
taken  into  account  under  the  ACP  test. 

(iv)  After  taking  into  account  the  QNECs 
for  Employee  F,  the  ACP  for  the  NHCEs  is 
9.84%  (7.06%  +  6.79%  -t-  12.50%  +  13%)/4. 
Because  the  ACP  for  the  HCEs  (12.11%)  is 
less  than  1.25  times  the  ACP  for  the  NHCEs, 
the  plan  satisfies  the  requirements  of  section 
401(m)(2)  and  paragraph  (a)(1)  of  this  section. 

(b)  Correction  of  excess  aggregate 
contributions — (1)  Permissible 
correction  methods — (i)  In  general.  A 


plan  that  provides  for  employee 
contributions  or  matching  contributions 
does  not  fail  to  satisfy  the  requirements 
of  section  401(m)(2}  and  paragraph 
(a)(1)  of  this  section  if  the  employer,  in 
accordance  with  the  terms  of  the  plan, 
uses  either  of  the  following  correction 
methods — 

(A)  Additional  contributions.  The 
employer  makes  additional 
contributions  that  are  taken  into  account 
for  the  ACP  test  imder  this  section  that, 
in  combination  with  the  other 
contributions  taken  into  account  under 
this  section,  allow  the  plan  to  satisfy  the 
requirements  of  paragraph  (a)(1)  of  this 
section. 

(B)  Excess  aggregate  contributions 
distributed  or  forfeited.  Excess  aggregate 
contributions  are  distributed  or  forfeited 
in  accordance  with  paragraph  (b)(2)  of 
this  section. 

(ii)  Combination  of  correction 
methods.  A  plan  may  provide  for  the 
use  of  either  of  the  correction  methods 
described  in  paragraph  (b)(l}(i)  of  this 
section,  may  limit  employee 
contributions  or  matching  contributions 
in  a  manner  that  prevents  excess 
aggregate  contributions  from  being 
made,  or  may  use  a  combination  of 
these  methods,  to  avoid  or  correct 
excess  aggregate  contributions.  If  a  plan 
uses  a  combination  of  correction 
methods,  any  contributions  made  under 
paragraph  (b)(l)(i}(A)  of  this  section 
must  be  taken  into  account  before 
application  of  the  correction  method  in 
paragraph  (b)(l)(i)(B)  of  this  section. 
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(iii)  Exclusive  means  of  correction.  A 
feilure  to  satisfy  the  requirements  of 
paragraph  (a)(1)  of  this  section  may  not 
be  corrected  using  any  method  other 
than  one  descril)ed  in  paragraph  (b)(l)(i) 
or  (ii)  of  this  section.  Thus,  excess 
aggregate  contributions  for  a  plan  year 
may  not  be  corrected  by  forfeiting 
vested  matching  contributions, 
distributing  nonyested  matching 
contributions,  recharacterizing  matching 
contributions,  or  not  making  matching 
contributions  required  under  the  terms 
of  the  plan.  Similarly,  excess  aggregate 
contributions  for  a  plan  year  may  not 
remain  imallocated  or  be  allocated  to  a 
suspense  accoimt  for  allocation  to  one 
or  more  employees  in  any  futiu-e  year. 
In  addition,  excess  aggregate 
contributions  may  not  be  corrected 
using  the  retroactive  correction  rules  of 
§  1.401(a)(4)-ll(g).  See  §  1.401(a)(4)- 
ll(g)(3)(vii)  and  (5). 

(2)  Correction  through  distribution — 
(i)  General  rule.  This  paragraph  (b)(2) 
contains  the  rules  for  correction  of 
excess  aggregate  contributions  through  a 
distribution  from  the  plan.  Correction 
through  a  distribution  generally 
involves  a  four  step  process.  First,  the 
plan  must  determine,  in  accordance 
with  paragraph  (b)(2)(ii)  of  this  section, 
the  total  amoimt  of  excess  aggregate 
contributions  that  must  be  distributed 
under  the  plan.  Second,  the  plan  must 
apportion  the  total  amount  of  excess 
aggregate  contributions  among  the  HCEs 
in  accordance  with  paragraph  (b)(2)(iii) 
of  this  section.  Third,  the  plan  must 
determine  the  income  allocable  to 
excess  aggregate  contributions  in 
accordance  with  paragraph  (b)(2)(iv)  of 
this  section.  Finally,  the  plan  must 
distribute  the  apportioned 
contributions,  together  with  allocable 
income  (or  forfeit  the  apportioned 
matching  contributions,  if  forfeitable)  in 
accordance  with  paragraph  (b)(2)(v)  of 
this  section.  Paragraph  (b)(2)(vi)  of  this 
section  provides  rules  relating  to  the  tax 
treatment  of  these  distributions. 

(ii)  Calculation  of  total  amount  to  be 
distributed.  The  following  procediu-es 
must  be  used  to  determine  the  total 
amount  of  the  excess  aggregate 
contributions  to  be  distributed — 

(A)  Calculate  the  dollar  amount  of 
excess  aggregate  contributions  for  each 
HCE.  The  amoimt  of  excess  aggregate 
contributions  attributable  to  an  HCE  for 
a  plan  year  is  the  amount  (if  any)  by 
which  the  HCE's  contributions  taken 
into  account  under  this  section  must  be 
reduced  for  the  HCE's  ACR  to  equal  the 
highest  permitted  ACR  under  the  plan. 
To  calculate  the  highest  permitted  ACR 
under  a  plan,  the  ACR  of  the  HCE  with 
the  highest  ACR  is  reduced  by  the 
amount  required  to  cause  that  HCE's 


ACR  to  equal  the  ACR  of  the  HCE  with 
the  next  highest  ACR.  If  a  lesser 
reduction  would  enable  the  plan  to 
satisfy  the  requirements  of  paragraph  ' 
(b)(2)(ii)(C)  of  this  section,  only  this 
lesser  reduction  applies. 

(B)  Determination  of  the  total  amount 
of  excess  aggregate  contributions.  The 
process  described  in  paragraph 
(b)(2)(ii)(A)  of  this  section  must  be 
repeated  imtil  the  plan  would  satisfy  the 
requirements  of  paragraph  (b)(2)(ii)(C)  of 
this  section.  The  sum  of  all  reductions 
for  all  HCEs  determined  under 
paragraph  (b)(2)(ii){A)  of  this  section  is 
the  total  amount  of  excess  aggregate 
contributions  for  the  plan  year. 

(C)  Satisfaction  ofACP.  A  plan 
satisfies  this  paragraph  (b)(2)(ii)(C)  if  the 
plan  would  satisfy  the  requirements  of 
paragraph  (a)(l)(i)  of  this  section  if  the 
ACR  for  each  HCE  were  determined 
after  the  reductions  described  in 
paragraph  (b)(2)(ii)(A)  of  this  section. 

(iii)  Apportionment  of  total  amount  of 
excess  aggregate  contributions  among 
the  HCEs.  The  following  procedures 
must  be  used  in  apportioning  the  total 
amount  of  excess  aggregate 
contributions  determined  under 
paragraph  (b)(2)(ii)  of  this  section 
among  the  HCEs— 

(A)  Calculate  the  dollar  amount  of 
excess  aggregate  contributions  for  each 
HCE.  The  contributions  with  respect  to 
the  HCE  with  the  highest  dollar  amount 
of  contributions  taken  into  account 
under  this  section  are  reduced  by  the 
amount  required  to  cause  that  HCE's 
contributions  to  equal  the  dollar  amount 
of  contributions  taken  into  account 
under  this  section  for  the  HCE  with  the 
next  highest  dollar  amount  of  such 
contributions.  If  a  lesser  apportionment 
to  the  HCE  would  enable  the  plan  to 
apportion  the  total  amount  of  excess 
aggregate  contributions,  only  the  lesser 
apportionment  would  apply. 

^)  Limit  on  amount  apportioned  to 
any  HCE.  For  purposes  of  this  paragraph 
(b)(2)(iii),  the  contributions  for  an  HCE 
who  is  an  eligible  employee  in  more 
than  one  plan  of  an  employer  to  which 
matching  contributions  and  employee 
contributions  are  made  is  determined  by 
adding  together  all  contributions 
otherwise  taken  into  account  in 
determining  the  ACR  of  the  HCE  under 
the  rules  of  paragraph  (a)(3)(ii)  of  this 
section.  However,  the  amount  of 
contributions  apportioned  with  respect 
to  an  HCE  must  not  exceed  the  amount 
of  contributions  taken  into  account 
under  this  section  that  were  actudly 
made  on  behalf  of  the  HCE  to  the  plan 
for  the  plan  year.  Thus,  in  the  case  of 
an  HCE  who  is  an  eligible  employee  in 
more  than  one  plan  of  the  same 
employer  to  which  employee 


contributions  or  matching  contributions 
are  made  and  whose  ACR  is  calculated 
in  accordance  with  paragraph  {a)(3)(ii) 
of  this  section,  the  amount  distributed 
under  this  paragraph  (b)(2)(iii)  will  not 
exceed  such  contributions  actually 
contributed  to  the  plan  for  the  plan  year 
that  are  taken  into  account  under  this 
section  for  the  plan  year. 

(C)  Apportionment  to  additional 
HCEs.  The  procedure  in  paragraph 
(b)(2){iii)(A)  of  this  section  must  be 
repeated  imtil  the  total  amount  of  excess 
aggregate  contributions  have  been 
apportioned. 

(iv)  Income  allocable  to  excess 
aggregate  contributions — (A)  General 
rule.  The  income  allocable  to  excess 
aggregate  contributions  is  equal  to  the 
sum  of  the  allocable  gain  or  loss  for  the 
plan  year  and,  to  the  extent  the  excess 
aggregate  contributions  are  or  will  be 
credited  with  allocable  gain  or  loss  for 
the  period  after  the  close  of  the  plan 
year  (the  gap  period),  the  allocable  gain 
or  loss  for  the  gap  period. 

(B)  Method  of  allocating  income.  A 
plan  may  use  any  reasonable  method  for 
computing  the  income  allocable  to 
excess  aggregate  contributions,  provided 
that  the  method  does  not  violate  section 
401(a)(4),  is  used  consistently  for  all 
participants  and  for  all  corrective 
distributions  under  the  plan  for  the  plan 
year,  and  is  used  by  the  plan  for 
allocating  income  to  participants' 
accounts.  See  §  1.401(a)(4)-l(c)(8). 

(C)  Alternative  method  of  allocating 
income  for  the  plan  year  A  plan  may 
allocate  income  to  excess  aggregate 
contributions  for  the  plan  year  by 
multiplying  the  income  for  the  plan  year 
allocable  to  employee  contributions, 
matching  contributions  and  other 
amounts  taken  into  account  under  this 
section  (including  the  contributions  for 
the  year),  by  a  fraction,  the  numerator  of 
which  is  the  excess  aggregate 
contributions  for  the  employee  for  the 
plan  year,  and  the  denominator  of 
which  is  the  accoimt  balance 
attributable  to  employee  contributions 
and  matching  contributions  and  other 
amounts  taken  into  account  under  this 
section  as  of  the  begiiming  of  the  plan 
year  (including  any  additional  such 
contributions  for  the  plan  year). 

(D)  Safe  harbor  method  of  allocating 
gap  period  income.  A  plan  may  use  the 
safe  harbor  method  in  this  paragraph 
(b)(2)(iv)(D)  to  determine  income  on 
excess  aggregate  contributions  for  the 
gap  period.  Under  this  safe  harbor 
method,  income  on  excess  aggregate 
contributions  for  the  gap  period  is  equal 
to  10%  of  the  income  aUocable  to  excess 
aggregate  contributions  for  the  plan  year 
that  would  be  determined  under 
paragraph  (b)(2)(iv)(C)  of  this  section, 
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mnltiplied  by  the  number  of  calendar 
months  that  have  elapsed  since  the  end 
of  the  plan  year.  For  purposes  of 
calculating  the  number  of  calendar 
months  that  have  elapsed  imder  the  safe 
harbor  method,  a  corrective  distribution 
that  is  made  on  or  before  the  fifteenth 
day  of  a  month  is  treated  as  made  on  the 
last  day  of  the  preceding  month  and  a 
distribution  made  after  the  fifteenth  day 
of  a  month  is  treated  as  made  on  the  last 
day  of  the  month. 

(E)  Alternative  method  of  allocating 
plan  year  and  gap  period  income.  A 
plan  may  determine  the  allocable  gain 
or  loss  for  the  aggregate  of  the  plan  year 
and  the  gap  period  by  applying  the 
alternative  method  provided  by 
paragraph  (b)(2){iv)(C)  of  this  section  to 
that  aggregate  period.  This  is 
accomplished  by  substituting  the 
income  for  the  plan  year  and  the  gap 
period  for  the  income  for  the  plan  year 
and  by  substituting  the  contributions 
taien  into  account  under  this  section  for 
the  plan  year  and  the  gap  period  for  the 
contributions  taken  into  account  for  the 
plan  year  in  determining  the  fraction 
that  is  multiplied  by  that  income.    . 

(F)  AUocaole  income  for 
recharacterized  elective  contributions.  If 
recharacterized  elective  contributions 
are  distributed  as  excess  aggregate 
contributions,  the  income  allocable  to 
the  excess  aggregate  contributions  is 
determined  as  if  recharacterized  elective 
contributions  had  been  distributed  as 
excess  contributions.  Thus,  income 
must  be  allocated  to  the  recharacterized 
amounts  distributed  using  the  methods 
in§1.401(k)-2(b)(2)(iv). 

(v)  Distribution  and  forfeiture.  Within 
12  months  after  the  close  of  the  plan 
year  in  which  the  excess  aggregate 
contribution  arose,  the  plan  must 
distribute  to  each  HCE  the  contributions 
apportioned  to  such  HCE  imder 
paragraph  (b)(2)(iii)  of  this  section  (and 
the  allocable  income)  to  the  extent  they 
are  vested  or  forfeit  such  amounts,  if 
forfeitable.  Except  as  otherwise 
provided  in  this  paragraph  (b)(2)(v),  a 
distribution  of  excess  aggregate 
contributions  must  be  in  addition  to  any 
other  distributions  made  during  the  year 
and  must  be  designated  as  a  corrective 
distribution  by  the  employer.  In  the 
event  of  a  complete  termination  of  the 
plan  during  the  plan  year  in  which  an 
excess  aggregate  contribution  arose,  the 
corrective  distribution  must  be  made  as 
soon  as  administratively  feasible  after 
the  date  of  termination  of  the  plan,  but 
in  no  event  later  than  12  mondis  after 
the  date  of  termination.  If  the  entire 
account  balance  of  an  HCE  is  distributed 
prior  to  when  the  plan  makes  a 
distribution  of  6xcess  aggregate 
contributions  in  accordance  with  this 


paragraph  (b)(2),  the  distribution  is 
deemed  to  have  been  a  corrective 
distribution  of  excess  aggregate 
contributions  (and  income)  to  the  extent 
that  a  corrective  distribution  would 
otherwise  have  been  required. 

(vi)  Tax  treatment  of  corrective 
distributions — (A)  General  rule.  Except 
as  otherwise  provided  in  paragraph 
(b)(2)(vi)(B)  of  this  section,  a  corrective 
distribution  of  excess  aggregate 
contributions  (and  income)  that  is  made 
within  2  V2  months  after  the  end  of  the 
plan  year  for  which  the  excess  aggregate 
contributions  were  made  is  includible 
in  the  employee's  gross  income  for  the 
taxable  year  of  the  employee  ending 
with  or  within  the  plan  year  for  which 
the  excess  aggregate  contributions  were 
made.  A  corrective  distribution  of 
excess  aggregate  contributions  (and 
income)  that  is  made  more  than  2V2 
months  after  the  plan  year  for  which  the 
excess  aggregate  contributions  were 
made  is  includible  in  the  employee's 
gross  income  in  the  taxable  year  of  the 
employee  in  which  distributed.  The 
portion  of  the  distribution  that  is  treated 
as  an  investment  in  the  contract  under 
section  72  is  determined  without  regard 
to  any  plan  contributions  other  than 
those  distributed  as  excess  aggregate 
contributions.  Regardless  of  when  the 
corrective  distribution  is  made,  it  is  not 
subject  to  the  early  distribution  tax  of 
section  72(t).  See  paragraph  (b)(4)  of  this 
section  for  additional  rules  relating  to 
the  employer  excise  tax  on  amounts 
distributed  more  than  2V2  months  after 
the  end  of  the  plan  year.  See  also 
§  1.402(c)-2,  A-4  prohibiting  rollover  of 
distributions  that  are  excess  aggregate 
contributions. 

(B)  Rule  for  de  minimis  distributions. 
If  the  total  amount  of  excess  aggregate 
contributions  determined  under  this 
paragraph  (b)(2),  and  excess 
contributions  determined  under 
§  1.401(k)-2(b)(2)  distributed  to  a 
recipient  under  a  plan  for  any  plan  year 
is  less  than  $100  (excluding  income),  a 
corrective  distribution  of  excess 
aggregate  contributions  (and  income)  is 
includible  in  gross  income  in  the 
recipient's  taxable  year  in  which  the 
corrective  distribution  is  made. 

(3)  Other  rules — (i)  No  employee  or 
spousal  consent  required.  A  distribution 
of  excess  aggregate  contributions  (and 
income)  may  be  made  under  the  terms 
of  the  plan  without  regard  to  any  notice 
or  consent  otherwise  required  under 
sections  411(a)(ll)  and  417. 

(ii)  Treatment  of  corrective 
distributions  and  forfeited  contributions 
as  employer  contributions.  Excess 
aggregate  contributions  (other  than 
amounts  attributable  to  employee 
contributions),  including  forfeited 


matching  contributions,  are  treated  as 
employer  contributions  for  purposes  of 
sections  404  and  415  even  if  distributed 
firom  the  plan.  Forfeited  matching 
contributions  that  are  reallocated  to  the 
accounts  of  other  participants  for  the 
plan  year  in  which  the  forfeiture  occurs 
are  treated  under  section  415  as  aiuiual 
additions  for  the  participants  to  whose 
accounts  they  are  reallocated  and  for  the 
participants  from  whose  accounts  they 
are  forfeited. 

(iii)  No  reduction  of  required 
minimum  distribution.  A  distribution  of 
excess  aggregate  contributions  (and 
income)  is  not  treated  as  a  distribution 
for  purposes  of  determining  whether  the 
plan  satisfies  the  minimum  distribution 
requirements  of  section  401(a)(9).  See 
§1.401(a)(9)-5,A-9(b). 

(iv)  Partial  correction.  Any 
distribution  of  less  than  the  entire 
amount  of  excess  aggregate 
contributions  (and  allocable  income)  is 
treated  as  a  pro  rata  distribution  of 
excess  aggregate  contributions  and 
allocable  income. 

(v)  Matching  contributions  on  excess 
contributions,  excess  deferrals  and 
excess  aggregate  contributions — (A) 
Corrective  distributions  not  permitted.  A 
matching  contribution  may  not  be 
distributed  merely  because  the 
contribution  to  which  it  relates  is 
treated  as  an  excess  contribution,  excess 
deferral,  or  excess  aggregate 
contribution. 

(B)  Coordination  with  section 
'401(a)(4).  A  matching  contribution  is 
taken  into  account  under  section 
401(a)(4)  even  if  the  match  is 
distributed,  luiless  the  distributed 
contribution  is  an  excess  aggregate 
contribution.  This  requires  that,  after 
correction  of  excess  aggregate 
contributions,  each  level  of  matching 
contributions  be  currently  and 
effectively  available  to  a  group  of 
employees  that  satisfies  section  410(b). 
See  §  1.401(a)(4)-4(e)(3)fiii)(G).  Thus,  a 
plan  that  provides  the  same  rate  of 
matching  contributions  to  all  employees 
will  not  meet  the  requirements  of 
section  401(a)(4)  if  employee 
contributions  are  distributed  under  this 
paragraph  (b)  to  HCEs  to  the  extent 
needed  to  meet  the  requirements  of 
section  401(m)(2),  while  matching 
contributions  attributable  to  employee 
contributions  remain  allocated  to  the 
HCEs'  accoimts.  This  is  bebause  the 
level  of  matching  contributions  will  be 
higher  for  a  group  of  employees  that 
consists  entirely  of  HCEs.  Under  section 
411(a)(3)(G)  and  §  1.411(a)-4(b)(7),  a 
plan  may  forfeit  matching  contributions 
attributable  to  excess  contributions, 
excess  aggregate  contributions  and 
excess  deferrals  to  avoid  a  violation  of 
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section  401(a)(4).  See  also  §  1.401(a)(4)- 
ll(g)(3){vii)(B)  regarding  the  use  of 
additional  allocations  to  the  accounts  of 
NHCEs  for  the  piupose  of  correcting  a 
discriminatory  rate  of  matching 
contributions.  A  plan  is  permitted  to 
provide  for  which  contributions  are  to 
be  distributed  to  satisfy  the  ACP  test  so 
as  to  avoid  discriminatory  matching 
rates  that  would  otherwise  violate 
section  401(a)(4).  For  example,  the  plan 
may  provide  that  luunatched  employee 
contributions  will  be  distributed  before 
matched  employee  contributions. 

(vi)  No  requirement  for  recalculation. 
If  the  distributions  and  forfeitiues 
described  in  paragraph  (b)(2)  of  this 
section  are  made,  the  employee 
contributions  and  matching 
contributions  are  treated  as  meeting  the 
nondiscrimination  test  of  section 
401(m)(2)  regardless  of  whether  the  ACP 
for  the  HCEs,  if  recalculated  after  the 
distributions  and  forfeitxues,  woidd 
satisfy  section  401(m)(2). 


Employee 


(4)  Failure  to  timely  correct — (i) 
Failure  to  correct  within  2V2  months 
after  end  of  plan  year.  If  a  plan  does  not 
correct  excess  aggregate  contributions 
within  2  V2  months  after  the  close  of  the 
plan  year  for  which  the  excess  aggregate 
contributions  are  made,  the  employer 
will  be  liable  for  a  10%  excise  tax  on  the 
amount  of  the  excess  aggregate 
contributions.  See  section  4979  and 
§  54.4979-1  of  this  chapter.  Qualified 
nonelective  contributions  properly 
taken  into  account  under  paragraph 
(a)(6)  of  this  section  for  a  plan  year  may 
enable  a  plan  to  avoid  having  excess 
aggregate  contributions,  even  if  the 
contributions  are  made  after  the  close  of 
the  2V2  month  period. 

(ii)  Failure  to  correct  within  12 
months  after  end  of  plan  year.  If  excess 
aggregate  contributions  are  not  corrected 
within  12  months  after  the  close  of  the 
plan  year  for  which  they  were  made,  the 
plan  will  fail  to  meet  the  requirements 
of  section  401(a)(4)  for  the  plan  year  for 


A  ....- 

B 

C  

Average 


which  the  excess  aggregate 
contributions  were  made  and  all 
subsequent  plan  years  in  which  the 
excess  aggregate  contributions  remain  in 
the  trust. 

(5)  Examples.  The  following  examples 
illustrate  the  application  of  this 
paragraph.  See  also  §  1.401(k)-2(b)  for 
additional  examples  of  the  parallel 
correction  rules  applicable  to  cash  or 
deferred  arrangements.  For  purposes  of 
these  examples,  none  of  the  plans 
provide  for  catch-up  contributions 
imder  section  414(v).  The  examples  are 
as  follows: 

Example  1.  (i)  Employer  L  maintains  a  plan 
that  provides  for  employee  contributions  and 
fully  vested  matching  contributions.  The 
plan  provides  that  failures  of  the  ACP  test  are 
corrected  by  distribution.  In  2006,  the  AO" 
for  the  eligible  NFHCEs  is  6%.  Thus,  the  ACP 
for  the  eligible  HCEs  may  not  exceed  8%. 
The  three  HCEs  who  participate  have  the 
following  compensation,  contributions,  and 
ACRs: 


Compensation 


200,000 
150,000 
100,000 


Employee  con- 
tributions and 

matching 
contributions 


14,000 
13,500 
12,000 


Actual  contribution 
ratio  (in  percent) 


7 

9 

12 

9.33 


(ii)  The  total  amount  of  excess  aggregate 
contributions  for  the  HCEs  is  determined 
under  paragraph  (b)(2)(ii)  of  this  section  as 
follows:  the  matching  and  employee 
contributions  of  Employee  C  (the  HCE  with 
the  highest  ACR)  is  reduced  by  3%  of 
compensation  (or  $3,000)  in  order  to  reduce 
the  ACR  of  that  HCE  to  9%,  which  is  the  ACR 
of  Employee  B. 

(iii)  Because  the  ACP  of  the  HCEs 
determined  after  the  $3,000  reduction  still 
exceeds  8%,  further  reductions  in  matching 
contributions  and  employee  contributions  are 
necessary  in  order  to  reduce  the  ACP  of  the 
HCEs  to  8%.  The  employee  contributions  and 
matching  contributions  for  Employees  B  and 
C  are  reduced  by  an  additional  .5%  of 
compensation  or  $1,250  ($750  and  $500 
respectively).  Because  the  ACP  of  the  HCEs 
determined  after  the  reductions  now  equals 
8%,  the  plan  would  satisfy  the  requirements 
of  (a){l)(ii)  of  this  section. 

(iv)  The  total  amount  of  excess  aggregate 
contributions  ($4,250)  is  apportioned  among 
the  HCEs  under  paragraph  (l))(2)(iii)  of  this 
section  first  to  the  HCE  with  the  highest 
amount  of  matching  contributions  and 
employee  contributions.  Therefore.  Employee 


A  is  apportioned  $500  (the  amount  required 
to  cause  A's  matching  contributions  and 
employee  contributions  to  equal  the  next 
highest  dollar  amount  of  matching 
contributions  and  employee  contributions). 

(v)  Because  the  total  amount  of  excess 
aggregate  contributions  has  not  been 
apportioned,  further  apportionment  is 
necessary.  The  balance  ($3,750)  of  the  total 
amount  of  excess  aggregate  contributions  is 
apportioned  equally  among  Employees  A  and 
B  ($1,500  to  each,  the  amount  required  to 
cause  their  contributions  to  equal  the  next 
highest  dollar  amount  of  matching 
contributions  and  employee  contributions). 

(vi)  Because  the  total  amount  of  excess 
aggregate  contributions  has  not  been 
apportioned,  further  apportionment  is 
necessary.  The  balance  ($750)  of  the  total 
amount  of  excess  aggregate  contributions  is 
apportioned  equally  among  Employees  A,  B 
and  C  ($250  to  each,  the  amount  required  to 
allocate  the  total  amount  of  excess  aggregate 
contributions  for  the  plan). 

(vii)  Therefore,  the  plan  will  satisfy  the 
requirements  of  paragraph  (a)(1)  of  this 
section  if,  by  the  end  of  the  12  month  period 
following  the  end  of  the  2006  plan  year. 


Employee  A  receives  a  corrective  distribution 
of  excess  aggregate  contributions  equal  to 
$2,250  ($500  +  $1,500  +  $250)  and  allocable 
income,  Employee  B  receives  a  corrective 
distribution  of  $250  and  allocable  income 
and  Employee  C  receives  a  corrective 
distribution  of  $1,750  ($1,500  +  $250)  and 
allocable  income. 

Example  2.  (i)  Employee  D  is  the  sole  HCE 
who  is  eligible  to  participate  in  a  cash  or 
deferred  arrangement  maintained  by 
Employer  M.  The  plan  that  includes  the 
arrangement,  Plan  X,  permits  employee 
contributions  and  provides  a  fully  vested 
matching  contribution  equal  to  50%  of 
elective  contributions.  Plan  X  is  a  calendar 
year  plan.  Plan  X  corrects  excess 
contributions  by  recharacterization  and 
provides  that  failures  of  the  ACP  test  are 
corrected  by  distribution.  For  the  2006  plan 
year,  D's  compensation  is  $200,000,  and  D's 
elective  contributions  are  $15,000.  The  actual 
deferral  percentages  and  actual  contribution 
percentages  for  Employee  D  and  the  other 
eligible  employees  under  Plan  X  are  shown 
in  the  following  table: 


Employee  D 
NHCEs  


Actual  deferral 
percentage 


7.5 
4 


Actual  contribution 
percentage 

3.75 
2 
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(ii)  In  February  2007,  Employer  M 
determines  that  D's  actual  deferral  ratio  must 
be  reduced  to  6%,  or  $12,000.  which  requires 
a  recharacterization  of  $3,000  as  an  employee 
contribution.  This  increases  D's  actual 
contribution  ratio  to  5.25%  ($7,500  in 
matching  contributions  plus  $3,000 
recharacterized  as  employee  contributions, 
divided  by  $200,000  in  compensation).  Since 
D'sactual  contribution  ratio  must  be  limited 
to  4%  for  Plan  X  to  satisfy  the  actual 
contribution  percentage  test,  Plan  X  must 
distribute  1.25%  or  $2,500  of  D's  employee 
contributions  and  matching  contributions 
together  with  allocable  income.  If  $2,500  in 
matching  contributions  and  allocable  income 
is  distributed,  this  will  correct  the  excess 
aggregate  contributions  and  will  not  result  in 
a  discriminatory  rate  of  matching 
contributions.  See  Example  8. 

Example  3.  (i)  The  facts  are  the  same  as  in 
Example  2,  except  that  Employee  D  also  had 
elective  contributions  under  Plan  Y, 
maintained  by  an  employer  unrelated  to  M. 
In  January  2007,  D  requests  and  receives  a 
distribution  of  $1,200  in  excess  deferrals 
from  Plan  X.  Pursuant  to  the  terms  of  Plan 
X,  D  forfeits  the  $600  match  on  the  excess 
defisrrals  to  correct  a  discriminatory  rate  of 
match. 

(ii)  The  $3,000  that  would  otherwise  have 
been  recharacterized  for  Plan  X  to  satisfy  the 
actual  deferral  percentage  test  is  reduced  by 
the  $1,200  already  distributed  as  an  excess 
defisrral,  leaving  $1,800  to  be  recharacterized. 
See  §  1.401(k)-2(b)(4)(i)(A).  D's  actual 
contribution  ratio  is  now  4.35%  ($7,500  in 
matching  contributions  plus  $1,800  in 
recharacterized  contributions  less  $600 
forfeited  matching  contributions  attributable 
to  the  excess  deferrals,  divided  by  $200,000 
in  compensation). 

(iii)  The  matching  and  employee 
contributions  for  Employee  D  must  be 
reduced  by  .35%  of  compensation  in  order  to 
reduce  the  ACP  of  the  HCEs  to  4%.  The  plan 
must  provide  for  forfeiture  of  additional 
matching  contributions  to  prevent  a 
discriminatory  rate  of  matching 
contributions.  See  Example  8. 

Example  4.  (i)  The  facts  are  the  same  as  in 
Example  3,  except  that  D  does  not  request  a 
distribution  of  excess  deferrals  until  March 
2007.  Employer  X  has  already 
recharacterized  $3,000  as  employee 
contributions. 

(ii)  Under  §  1.402(g)-l(e)(6),  the  amount  of 
excess  deferrals  is  reduced  by  the  amount  of 
excess  contributions  that  are  recharacterized. 
Because  the  amount  recharacterized  is  greater 
than  the  excess  deferrals.  Plan  X  is  neither 
required  nor  permitted  to  make  a  distribution 
of  excess  deferrals,  and  t^e  recharacterization 
has  corrected  the  excess  deferrals. 

Example  5.  (i)  For  the  2006  plan  year. 
Employee  F  defers  $10,000  under  Plan  M  and 
$6,000  under  Plan  N.  Plans  M  and  N,  which 
have  calendar  plan  years,  are  maintained  by 
unrelated  employers.  Plan  M  provides  a  fully 
vested,  100%  matching  contribution,  does 
not  take  elective  contributions  into  account 
under  section  401  (m)  or  take  matching 
contributions  into  account  under  section 
401(k)  and  provides  that  excess  contributions 
and  excess  aggregate  contributions  are 
corrected  by  distribution.  Under  Plan  M, 


Employee  F  is  allocated  excess  contributions 
of  $600  and  excess  aggregate  contributions  of 
$1,600.  Employee  F  timely  requests  and 
receives  a  distribution  of  the  $1,000  excess 
deferral  from  Plan  M  and,  pursuant  to  the 
terms  of  Plan  M,  forfeits  the  corresponding 
$1,000  matching  contribution. 

(ii)  No  distribution  is  required  or  permitted 
to  correct  the  excess  contributions  because 
$1,000  has  been  distributed  by  Plan  M  as 
excess  deferrals.  The  distribution  required  to 
correct  the  excess  aggregate  contributions 
(after  forfeiting  the  matching  contribution)  is 
$600  ($1,600  in  excess  aggregate 
contributions  minus  $1,000  in  forfeited 
matching  contributions).  If  Employee  F  had 
corrected  the  excess  deferrals  of  $1,000  by 
withdrawing  $1,000  from  Plan  N,  Plan  M 
would  have  had  to  correct  the  $600  excess 
contributions  in  Plan  M  by  distributing  $600. 
Since  Employee  F  then  would  have  forfeited 
$600  (instead  of  $1,000)  in  matching 
contributions,  Employee  F  would  have  had 
$1,000  ($1,600  in  excess  aggregate 
contributions  minus  $600  in  forfeited 
matching  contributions)  remaining  of  excess 
aggregate  contributions  in  Plan  M.  These 
would  have  been  corrected  by  distributing  an 
additional  $1 ,000  from  Plan  M. 

Example  6.  (i)  Employee  G  is  the  sole 
highly  compensated  employee  in  a  profit 
sharing  plan  under  which  the  employer 
matches  100%  of  employee  contributions  up 
to  2%  of  compensation,  and  50%  of 
employee  contributions  up  to  the  next  4%  of 
compensation.  For  the  2008  plan  year, 
Employee  G  has  compensation  of  $100,000 
and  makes  a  7%  employee  contribution  of 
$7,000.  Employee  G  receives  a  4%  matching 
contribution  or  $4,000.  Thus,  Employee  G's 
actual  contribution  ratio  (ACR)  is  11%.  The 
actual  contribution  percentage  for  the 
nonhighly  compensated  employees  is  5%, 
and  the  employer  determines  that  Employee 
G's  ACR  must  be  reduced  to  7%  to  comply 
with  the  rules  of  section  401(m). 

(ii)  In  this  case,  the  plan  satisfies  the 
requirements  of  section  if  it  distributes  the 
unmatched  employee  contributions  of 
$1,000,  and  $2,000  of  matched  employee 
contributions  with  their  related  matches  of 
$1,000.  This  would  leave  Employee  G  with 
4%  employee  contributions,  and  3% 
matching  contributions,  for  an  ACR  of  7%. 
Alternatively,  the  plan  could  distribute  all 
matching  contributions  and  satisfy  this 
section.  However,  the  plan  could  not 
distribute  $4,000  of  Employee  G's  employee 
contributions  without  forfeiting  the  related 
matching  contributions  because  this  would 
result  in  a  discriminatory  rate  of  matching 
contributions.  See  also  Example  7. 

Example  7.  (i>  Employee  H  is  an  HCE  in 
Employer  X's  profit  sharing  plan,  which 
matches  100%  of  employee  contributions  up 
to  5%  of  compensation.  The  matching 
contribution  is  vested  at  the  rate  of  20%  per 
year.  In  2006,  Employee  H  makes $5,000  in 
employee  contributions  and  receives  $5,000 
of  matching  contributions.  Employee  H  is 
60%  vested  in  the  matching  contributions  at 
the  end  of  the  2006  plan  year.  In  February 
2007,  Employer  X  determines  that  Employee 
H  has  excess  aggregate  contributions  of 
$1,000.  The  plan  provides  that  only  matching 
contributions  will  be  distributed  as  excess 
aggregate  contributions. 


(ii)  Employer  X  has  two  options  available 
in  distributing  Employee  H's  excess 
contributions.  The  first  option  is  to  distribute 
$600  of  vested  matching  contributions  and 
forfeit  $400  of  nonvested  matching 
contributions.  These  amounts  are  in 
proportion  to  Employee  H's  vested  and 
nonvested  interests  in  all  matching 
contributions.  The  second  option  is  to 
distribute  $1 ,000  of  vested  matching 
contributions,  leaving  the  nonvested 
matching  contributions  in  the  plan. 

(iii)  If  the  second  option  is  chosen,  the  plan 
must  also  provide  a  separate  vesting  schedule 
for  vesting  these  nonvested  matching 
contributions.  This  is  necessary  because  the 
nonvested  matching  contributions  must  vest 
as  rapidly  as  they  would  have  had  no 
distribution  been  made.  Thus,  50%  must  vest  - 
in  each  of  the  next  2  years. 

(iv)  The  plan  will  not  satisfy  the 
nondiscriminatory  availability  requirement 
of  section  401(a)(4)  if  only  nonvested 
matching  contributions  are  distributed 
because  the  effect  is  that  matching 
contributions  for  HCEs  vest  more  rapidly 
than  those  for  NHCEs.  See  §  1.401(m)-l(e)(4). 

Example  8.  (i)  Employer  Y  maintains  a 
calendar  year  profit  sharing  plan  that 
includes  a  cash  or  deferred  arrangement. 
Elective  contributions  are  matched  at  the  rate 
of  100%.  After-tax  employee  contributions 
are  permitted  under  the  plan  only  for 
nonhighly  compensated  employees  and  are 
matched  at  the  same  rate.  No  employees 
make  excess  deferrals.  Employee ),  a  highly 
compensated  employee,  makes  an  $8,000 
elective  contribution  and  receives  an  $8,000 
matching  contribution. 

(ii)  Employer  Y  performs  the  actual 
deferral  percentage  (ADP)  and  the  actual 
contribution  percentage  (ACP).  To  correct 
failures  of  the  ADP  and  ACP  tests,  the  plan 
distributes  to  A  $1,000  of  excess 
contributions  and  $500  of  excess  aggregate 
contributions.  After  the  distributions. 
Employee  )'s  contributions  for  the  year  are 
$7,000  of  elective  contributions  and  $7,500  of 
matching  contributions.  As  a  result. 
Employee  J  has  received  a  higher  effective 
rate  of  matching  contributions  than 
nonhighly  compensated  employees  ($7,000 
of  elective  contributions  matched  by  $7,500 
is  an  effective  matching  rate  of  107  ftercent). 
If  this  amount  remains  in  Employee  )'s 
account  without  correction,  it  will  cause  the 
plan  to  fail  to  satisfy  section  401(a)(4), 
because  only  a  highly  compensated  employee 
receives  the  higher  matching  contribution 
rate.  The  remaining  $500  matching  « 
contribution  may  be  forfeited  (but  not 
distributed)  under  section  411(a)(3)(G],  if  the 
plan  so  provides.  The  plan  could  instead 
correct  the  discriminatory  rate  of  matching 
contributions  by  making  additional 
allocations  to  the  accounts  of  nonhighly 
compensated  employees.  See  §  1.4Cl(a)(4)- 
ll(g)(3)(vii)(B)  and  (6),  Example  7. 

(c)  Additional  rules  for  prior  year 
testing  method — (1 )  Rules  for  change  in 
testing  method.  A  plan  is  permitted  to 
change  from  the  prior  year  testing 
method  to  the  current  year  testing 
method  for  any  plan  year.  A  plan  is 
permitted  to  change  bom  the  current 
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year  testing  method  to  the  prior  year 
testing  method  only  in  situations 
described  in  §  1.401(k)-2(c)(l)(ii).  For 
purposes  of  this  paragraph  (c)(1),  a  plan 
that  uses  the  safe  harbor  method 
described  in  §  1.401(m)-3  or  a  SIMPLE 
401  (k)  plan  is  treated  as  using  the 
current  year  testing  method  for  that  plan 
year. 

(2)  Calculation  ofACP  under  the  prior 
year  testing  method  for  the  first  plan 
year — (i)  Plans  that  are  not  successor 
plans.  If,  for  the  first  plan  year  of  any 
plan  (other  than  a  successor  plan),  a 
plan  uses  the  prior  year  testing  method, 
the  plan  is  permitted  to  use  either  that 
first  plan  year  as  the  applicable  year  for 
determining  the  ACP  for  the  eligible 
NHCEs,  or  3%  as  the  ACP  for  eligible 
NHCEs,  for  applying  the  ACP  test  for 
that  first  plan  year.  -A  plan  (other  than 
a  successor  plan)  that  uses  the  prior  year 
testing  method  but  has  elected  for  its 
first  plan  year  to  use  that  year  as  the 
applicable  year  for  determining  the  ACP 
for  the  eligible  NHCEs  is  not  treated  as 
changing  its  testing  method  in  the 
second  plan  year  and  is  not  subject  to 
the  limitations  on  double  counting 
imder  paragraph  (a)(6){vi)  of  this  section 
for  the  second  plan  year. 

(ii)  First  plan  year  defined.  For 
piuposes  of  this  paragraph  (c)(2),  the 
first  plan  year  of  any  plan  is  the  first 
year  in  which  the  plan  provides  for 
employee  contributions  or  matching 
contributions.  Thus,  the  rules  of  this 
paragraph  (c)(2)  do  not  apply  to  a  plan 
(within  the  meaning  of  §  1.410(b)-7)  for 
a  plan  year  if  for  such  plan  year  the  plan 
is  aggregated  under  §  1.401(m)-l(b)(4) 
with  any  other  plan  that  provides  for 
employee  or  matching  contributions  in 
the  prior  year. 

tiii)  Plans  that  are  successor  plans.  A 
plan  is  a  successor  plan  if  50%  or  more 
of  the  eligible  employees  for  the  first 
plan  year  were  eligible  employees  under 
another  plan  maintained  by  the 
employer  in  the  prior  year  that  provides 
for  employee  contributions  or  matching 
contributions.  If  a  plan  that  is  a 
successor  plan  uses  the  prior  year 
testing  method  for  its  first  plan  year,  the 
ACP  for  the  group  of  NHCEs  for  the 
applicable  year  must  be  determined 
under  paragraph  (c)(4)  of  this  section. 

(3)  Plans  using  different  testing 
methods  for  the  ACP  and  ADP  test. 
Except  as  otherwise  provided  in  this 
paragraph  (c)(3),  a  plan  may  use  the 
current  year  testing  method  or  prior  year 
testing  method  for  the  ACP  test  for  a 
plan  year  without  regard  to  whether  the 
ciurent  year  testing  method  or  prior  year 
testing  method  is  used  for  the  ADP  test 
for  that  year.  For  example,  a  plan  may 
use  the  prior  year  testing  method  for  the 
ACP  test  and  the  ciurent  year  testing 


method  for  its  ADP  test  for  the  plan 
year.  However,  plans  that  use  different 
testing  methods  under  this  paragraph 
(c)(3)  cannot  use — 

(i)  The  recharacterization  method  of 
§  1.401(k)-2(b)(3)  to  correct  excess 
contributions  for  a  plan  year; 

(ii)  The  rules  of  paragraph  (a)(6)(ii)  of 
this  section  to  take  elective 
contributions  into  account  under  the 
ACP  test  (rather  than  the  ADP  test);  or 

(iii)  The  rules  of  paragraph  §  1.401(k)- 
2(a)(6)  to  take  qualified  matching 
contributions  into  account  under  the 
ADP  test  (rather  than  the  ACP  test). 

(4)  Rules  for  plan  coverage  change — 
(i)  In  general.  A  plan  that  uses  the  prior 
year  testing  method  that  experiences  a 
plan  coverage  change  during  a  plan  year 
satisfies  the  requirements  of  this  section 
for  that  year  oijy  if  the  plan  provides 
that  the  ACP  for  the  NHCEs  for  the  plan 
year  is  the  weighted  average  of  the  ACPs 
for  the  prior  year  subgroups. 

(ii)  Optional  rule  for  minor  plan 
coverage  changes.  If  a  plan  coverage 
change  occiu-s  and  90%  or  more  of  the 
total  number  of  the  NHCEs  from  all 
prior  year  subgroups  are  bom  a  single 
prior  year  subgroup,  then,  in  lieu  of 
using  the  weighted  averages  described 
in  paragraph  (c)(4)(i)  of  this  section,  the 
plan  may  provide  that  the  ACP  for  the 
group  of  eligible  NHCEs  for  the  prior 
year  imder  the  plan  is  the  ACP  of  the 
NHCEs  for  the  prior  year  of  the  plan 
under  which  that  single  prior  year 
subgroup  was  eligible. 

(iii)  Definitions.  The  following 
definitions  apply  for  purposes  of  this 
paragraph  (c)(4)— 

[A)  Plan  coverage  change.  The  term 
plan  coverage  change  means  a  change  in 
the  group  or  groups  of  eligible 
employees  under  a  plan  on  accoimt  of— 

(1)  The  establishment  or  amendment 
of  a  plan; 

(2)  A  plan  merger  or  spinoff  undpr 
section  414(1); 

(5)  A  change  in  the  way  plans  (within 
the  meaning  of  §  1.410(b)-7)  are 
combined  or  separated  for  purposes  of 
§  1.401(m)-l(b)(4)  (e.g.,  permissively 
aggregating  plans  not  previously 
aggregated  under  §  1.410(b)-7(d),  or 
ceasing  to  permissively  aggregate  plans 
under  §1.410(b)-7(d)); 

(4)  A  reclassification  of  a  substantial 
group  of  employees  that  has  the  same 
effect  as  amending  the  plan  [e.g.,  a 
transfer  of  a  substantial  group  of 
employees  from  one  division  to  another 
division);  or 

(5)  A  combination  of  any  of  the 
situations  described  in  this  paragraph 
(c)(4)(iii)(A). 

(B)  Prior  year  subgroup.  The  term 
prior  year  subgroup  means  all  NHCEs 
for  the  prior  plan  year  who,  in  the  prior 


year,  were  eligible  employees  under  a 
specific  plan  that  provides  for  employee 
contributions  or  matching  contributions 
maintained  by  the  employer  and  who 
would  have  been  eligible  employees  in 
the  prior  year  under  the  plan  being 
tested  if  the  plan  coverage  change  had 
first  been  effective  as  of  the  first  day  of 
the  prior  plan  year  instead  of  first  being 
effective  during  the  plan  year.  The 
determination  of  whether  an  NHCE  is  a 
member  of  a  prior  year  subgroup  is 
made  without  regard  to  whether  the    . 
NHCE  terminated  employment  during 
the  prior  year. 

(C)  Weighted  average  of  the  ACPs  for 
the  prior  year  subgroups.  The  term 
weighted  average  of  the  ACPs  for  the 
prior  year  subgroups  means  the  sum,  for 
all  prior  year  subgroups,  of  the  adjusted 
ACPs  for  the  plan  year.  The  term 
adjusted  ACP  with  respect  to  a  prior 
year  subgroup  means  the  ACP  for  the 
prior  plan  year  of  the  specific  plan 
imder  which  the  members  of  the  prior 
year  subgroup  were  eligible  employees 
on  the  first  day  of  the  prior  plan  year, 
multiplied  by  a  fraction,  the  numerator 
of  which  is  the  number  of  NHCEs  in  the 
prior  year  subgroup  and  denominator  of 
which  is  the  total  number  of  NHCEs  in 
all  prior  year  subgroups. 

(iv)  Example.  The  following  example 
illustrates  the  application  of  this 
paragraph  (c)(4).  See  also  §  1.401(k)- 
2(c)(4)  for  examples  of  the  parallel  rules 
applicable  to  the  ADP  test.  The  example 
is  as  follows: 

Example,  (i)  Employer  B  maintains  two 
plans.  Plan  N  and  Plan  P,  each  of  which 
provides  for  employee  contributions  or 
matching  contributions.  The  plans  were  not 
permissively  aggregated  under  §  1.410(b)- 
7(d)  for  the  2005  testing  year.  Both  plans  use 
the  prior  year  testing  method.  Plan  N  had  300 
eligible  employees  who  were  NHCEs  for 
2005,  and  their  ACP  for  that  year  was  6%. 
Plan  P  had  100  eligible  employees  who  were 
NHCEs  for  2005,  and  the  ACP  for  those 
NHCEs  for  that  plan  was  4%.  Plan  N  and 
Plan  P  are  permissively  aggregated  under 
§  1.410(b)-7{d)  for  the  2006  plan  year. 

(ii)  The  permissive  aggregation  of  Plan  N 
and  Plan  P  for  the  2006  testing  year  under 
§  1.410(b)-7(d)  is  a  plan  coverage  change  that 
results  in  treating  the  plans  as  one  plan  (Plan 
NP).  Therefore,  the  prior  year  ACP  for  the      > 
NHCEs  under  Plan  NP  for  the  2006  testing 
year  is  the  weighted  average  of  the  ACPs  for 
the  prior  year  subgroups. 

(iii)  The  first  step  in  determining  the 
weighted  average  of  the  ACPs  for  the  prior 
year  subgroups  is  to  identify  the  prior  year 
subgroups.  With  respect  to  the  2006  testing 
year,  an  employee  is  a  member  of  a  prior  year 
subgroup  if  the  employee  was  an  NHCE  of 
Employer  B  for  the  2005  plan  year,  was  an 
eligible  employee  for  the  2005  plan  year 
under  any  section  401  (k)  plan  maintained  by 
Employer  B,  and  would  have  been  an  eligible 
employee  in  the  2005  plan  yearninder  Plan 
NP  if  Plan  N  and  Plan  P  had  been 
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permissively  aggregated  under  §  1.410(b)- 
7(d)  for  that  plan  year.  The  NHCEs  who  were 
eligible  employees  under  separate  plans  for 
the  2005  pletn  year  comprise  separate  prior 
year  sub^ups.  Thus,  there  are  two  prior 
year  subgroups  under  Plan  NP  for  the  2006 
testing  year:  the  300  NHCEs  who  were 
eligible  employees  under  Plan  N  for  the  2005 
plan  year  and  the  100  NHCEs  who  were 
eligible  employees  under  Plan  P  for  the  2005 
plan  year. 

(iv)  The  weighted  average  of  the  ACPs  for 
the  prior  year  subgroups  is  the  sum  of-the 
adjusted  ACP  with  respect  to  the  prior  year 
subgroup  that  consists  of  the  NHCEs  who 
were  eligible  employees  under  Plan  N,  and 
the  adjusted  ACP  with  respect  to  the  prior 
year  subgroup  that  consists  of  the  NHCEs 
who  were  eligible  employees  under  Plan  P. 
The  adjusted  ACP  for  the  prior  year  subgroup 
that  consists  of  the  NHCEs  who  were  eligible 
employees  under  Plan  N  is  4.5%,  calculated 
as  follows:  6%  (the  ACP  for  the  NHCEs  under 
Plan  N  for  the  prior  year)  x  300/400  (the 
number  of  NHCEs  in  that  prior  year  subgroup 
divided  by  the  total  number  of  NHCEs  in  all 
prior  year  subgroups),  which  equals  4.5%. 
The  adjusted  ACP  for  the  prior  year  subgroup 
that  consists  of  the  NHCEs  who  were  elijgible 
employees  under  Plan  P  is  1%,  calculated  as 
follows:  4%  (the  ACP  for  the  NHCEs  under 
Plan  P  for  the  prior  year)  x  100/400  (the 
number  of  NHCEs  in  that  prior  year  subgroup 
divided  by  the  total  number  of  NHCEs  in  all 
prior  year  subgroups),  which  equals  1%. 
Thus,  the  prior  year  ACP  for  NHCEs  under 
Plan  NP  for  the  2006  testing  year  is  5.5%  (the 
sum  of  adjusted  ACPs  for  the  prior  year 
subgroups,  4.5%  plus  1%). 

§  1 .401  (m)-3    Safe  harbor  requirements. 

(a)  ACP  test  safe  harbor.  Matching 
contributions  under  a  plan  satisfy  the 
ACP  safe  harbor  provisions  of  section 
401(m)(ll)  for  a  plan  year  if  the  plan 
satisfies  the  safe  harbor  contribution 
requirement  of  paragraphs  (b)  or  (c)  of 
this  section  for  the  plan  year,  the 
limitations  on  matching  contributions  of 
paragraph  (d)  of  this  section,  the  notice 
requirement  of  paragraph  (e)  of  this 
section,  the  plan  year  requirements  of 
paragraph  (f)  of  this  section,  and  the 
additional  rules  of  paragraphs  (g),  (h) 
and  (j)  of  this  section,  as  applicable. 
Pursuant  to  section  401(k){12)(E)(ii),  the 
safe  harbor  contribution  requirement  of 
paragraphs  (b)  and  (c)  of  this  section 
must  be  satisfied  without  regard  to 
section  401(1).  The  contributions  made 
under  paragraphs  (b)  and  (c)  of  this 
section  are  referred  to  as  safe  harbor 
nonelective  contributions  and  safe 
harbor  matching  contributions, 
respectively. 

(b)  Safe  harbor  nonelective 
contribution  requirement.  A  plan 
satisfies  the  safe  harbor  nonelective 
contribution  requirement  of  this 
paragraph  (b)  if  it  satisfies  the  safe 
harbor  nonelective  contribution 
requirement  of  §  1.401(k)-3(b). 


(c)  Safe  harbor  matching  contribution 
requirement.  A  plan  satisfies  the  safe 
harbor  matching  contribution 
requirement  of  this  paragraph  (c)  if  it 
satisfies  the  safe  hart)or  matching 
contribution  requirement  of  §  1.4bl(k)- 
3(c). 

(d)  Limitation  on  contributions — (1) 
General  rule.  A  plan  that  provides  for 
matching  contributions  meets  the 
requirements  of  this  section  only  if  it 
satisfies  the  Umitations  on  contributions 
set  forth  in  this  paragraph  td). 

(2)  Matching  rate  must  not  increase.  A 
plan  that  provides  for  matching 
contributions  meets  the  requirements  of 
this  paragraph  (d)  only  if  the  ratio  of 
matching  contributions  on  behalf  of  an 
employee  under  the  plan  for  a  plan  year 
to  tlie  employee's  elective  deferrals  and 
employee  contributions,  does  not 
increase  as  the  amount  of  an  employee's 
elective  deferrals  and  employee 
contributions  increases. 

(3)  Limit  on  matching  contributions.  A 
plan  that  provides  for  matching 
contributions  satisfies  the  requirements 
of  this  section  only  if — 

(i)  Matching  contributions  ^are  not 
made  with  respect  to  elective  deferrals 
or  employee  contributions  that  exceed 
6%  of  the  employee's  safe  harbor 
compensation  (within  the  meaning  of 
§1.401(k)-3(b)(2));and 

(ii)  Matching  contributions  that  are 
discretionary  do  not  exceed  4%  of  the 
employee's  safe  harbor  compensation. 

(4)  Limitation  on  rate  of  match.  A 
plan  meets  the  requirements  of  this 
section  only  if  the  ratio  of  matching 
contributions  on  behalf  of  an  HCE  to 
that  HCE's  elective  deferrals  or 
employee  contributions  (or  the  simi  of 
elective  deferrals  and  employee 
contributions)  forthat  plan  year  is  no 
greater  than  the  ratio  of  matching 
contributions  to  elective  deferrals  or 
employee  contributions  (or  the  sum  of 
elective  deferrals  and  employee 
contributions)  that  would  apply  with 
respect  to  any  NHCE  for  whom  the 
elective  deferrals  or  employee 
contributions  (or  the  sum  of  elective 
deferrals  and  employee  contributions) 
are  the  same  percentage  of  safe  harbor 
compensation.  An  employee  is  taken 
into  account  for  purposes  of  this 
paragraph'(d)(4)  if  the  employee  is  an 
eligible  employee  under  the  cash  or 
deferred  arrangement  with  respect  to 
which  the  contributions  required  by 
paragraph  (b)  or  (c)  of  this  section  are 
being  made  for  a  plan  year.  A  plan  will 
not  fail  to  satisfy  this  paragraph  (d)(4) 
merely  because  the  plan  provides  that 
matching  contributions  will  be  made 
separately  with  respect  to  each  payroll 
period  (or  with  respect  to  all  payroll 
periods  ending  with  or  within  each 


month  or  quarter  of  a  plan  year)  taken 
into  account  imder  the  plan  for  the  plan 
year,  provided  that  matching 
contributions  with  respect  to  any 
elective  deferrals  or  employee 
contributions  made  during  a  plan  year 
quarter  are  contributed  to  the  plan  by 
the  last  day  of  the  immediately 
following  plan  year  quarter. 

(5)  HCEs  participating  in  multiple 
plans.  The  rules  of  section  401(m)(2)(B) 
and  §  1.401(m)-2(a){3)(ii)  apply  for 
piuposes  of  determining  the  rate  of 
matching  contributions  under  paragraph 
(d)(4)  of  this  section.  However,  a  plan 
will  not  fail  to  satisfy  the  safe  harbor 
matching  contribution  requirements  of 
this  section  merely  because  an  HCE 
participates  during  the  plan  year  in 
more  than  one  plan  that  provides  for 
matching  contributions,  provided  that — 

(i)  The  HCE  is  not  simultaneously  an 
eligible  employee  under  two  plans  that 
provide  for  matching  contributions 
maintained  by  an  employer  for  a  plan 
year;  and 

(ii)  The  period  used  to  determine 
compensation  for  purposes  of 
determining  matching  contributions 
imder  each  such  plan  is  limited  to 
periods  when  the  HCE  participated  in 
the-plan. 

(6)  Permissible  restrictions  on  elective 
deferrals  by  NHCEs — (i)  General  rule.  A 
plan  does  not  satisfy  the  safe  harbor 
requirements  of  this  section,  if  elective 
deferrals  or  employee  contributions  by 
NHCEs  are  restricted,  unless  the 
restrictions  are  permitted  by  this 
paragraph  (d)(6). 

{ii]  Restrictions  on  election  periods.  A 
plan  may  limit  the  frequency  and 
duration  of  periods  in  which  eligible 
employees  may  make  or  change 
contribution  elections  under  a  plan. 
However,  an  employee  must  have  a 
reasonable  opportunity  (including  a 
reasonable  period  after  receipt  of  the 
notice  described  in  paragraph  (e)  of  this 
section)  to  make  or  change  a 
contribution  election  for  the  plan  year. 
For  purposes  of  this  section,  a  30-day 
period  is  deemed  to  be  a  reasonable 
period  to  make  or  change  a  contribution 
election. 

(iii)  Restrictions  on  amount  of 
contributions.  A  plan  is  permitted  to 
limit  the  amount  of  contributions  that 
may  be  made  by  an  eligible  employee 
imder  a  plan,  provided  that  each  NHCE 
who  is  an  eligible  employee  is  permitted 
(unless  the  employee  is  restricted  under 
paragraph  (d)(6)(v)  of  this  section)  to 
make  contributions  in  an  amount  that  is 
at  least  sufficient  to  receive  the 
maximum  amoimt  of  matching 
contributions  available  imder  the  plan 
for  the  plan  year,  and  the  employee  is 
permitted  to  elect  any  lesser  amount  of 
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contributions.  However,  a  plan  may 
require  eligible  employees  to  make 
contribution  elections  in  whole 
percentages  of  compensation  or  whole 
dollar  amoimts. 

(iv)  Restrictions  on  types  of 
compensation  that  may  be  deferred.  A 
plan  may  limit  the  types  of 
compensation  that  may  be  deferred  or 
contributed  by  an  eligible  employee 
under  a  plan,  provided  that  each  eligible 
NHCE  is  permitted  to  make 
contributions  imder  a  definition  of 
compensation  that  would  be  a 
reasonable  definition  of  compensation 
within  the  meaning  of  §  1.414(s)-l{d)(2). 
Thus,  the  definition  of  compensation 
from  which  contributions  may  be  made 
is  not  required  to  satisfy  the 
nondiscrimination  requirement  of 
§1.414(sM{d)(3). 

(v)  Restrictions  due  to  limitations 
under  the  Internal  Revenue  Code.  A 
plan  may  limit  the  amount  of 
contributions  made  by  an  eligible 
employee  under  a  plan — 

(A)  Because  of  the  limitations  of 
section  402(g)  or  section  415;  or 

(B)  Because,  on  account  of  a  hardship 
distribution,  an  employee's  ability  to 
make  contributions  has  been  suspended 
for  6  months  in  accordance  with 
§1.401(k)-l(d)(3)(iv)(E). 

(e)  Notice  requirement.  A  plan 
satisfies  the  notice  requirement  of  this 
paragraph  (e)  if  it  satisfies  the  notice 
requirement  of  §  1.401  (k}-3(d). 

(f)  Plan  year  requirement— {I)  General 
rule.  Except  as  provided  in  this 
paragraph  (f)  or  in  paragraph  (g)  of  this 
section,  a  plan  will  fail  to  satisfy  the 
requirements  of  section  401(m)(ll)  and 
this  section  unless  plan  provisions  that 
satisfy  the  rules  of  this  section  are 
adopted  before  the  first  day  of  that  plan 
year  and  remain  in  effect  for  an  entire 
12-month  plan  year.  Moreover,  if,  as 
described  in  paragraph  {j)(4)  of  this 
section,  safe  harbor  matching  or 
nonelective  contributions  will  be  made 
to  another  plan  for  a  plan  year, 
provisions  specifying  that  the  safe 
harbor  contributions  will  be  made  in  the 
other  plan  and  providing  that  the 
contributions  will  be  QNfeCs  or  QMACs 
must  be  also  be  adopted  before  the  first 
day  of  that  plan  year. 

(2)  Initial  plan  year  A  newly 
established  plan  (other  than  a  successor 
plan  within  the  meaning  of  §  1.401  (m)- 
2(c)(2)(iii))  will  not  be  treated  as 
violating  the  requirements  of  this 
paragraph  (f)  merely  because  the  plan 
year  is  less  than  12  months,  provided 
that  the  plan  year  is  at  least  3  months 
long  (or,  in  the  case  of  a  newly 
established  employer  that  establishes 
the  plan  as  soon  as  administratively 
feasible  after  the  employer  comes  into 


existence,  a  shorter  period).  Similarly,  a 
plan  will  not  fail  to  satisfy  the 
requirements  of  this  paragraph  (f)  for  the 
first  plan  year  in  which  matching 
contributions  are  provided  under  the 
plan  provided  that — 

(i)  The  plan  is  not  a  successor  plan; 
and 

(ii)  The  amendment  providing  for 
matching  contributions  is  made 
effective  at  the  same  time  as  the 
adoption  of  a  cash  or  deferred 
arrangement  that  satisfies  the 
requirements  of  §  1.401  (k)-3,  taking  into 
account  the  rules  of  §  1.401(k)-3(e)(2). 

(3)  Change  of  plan  year.  A  plan  that 
has  a  short  plan  year  as  a  result  of 
changing  its  plan  year  will  not  fail  to 
satisfy  the  requirements  of  paragraph 
(f)(1)  of  this  section  merely  because  the 
plan  year  has  less  than  12  months, 
provided  that — 

(i)  The  plan  satisfied  the  requirements 
of  this  section  for  the  immediately 
preceding  plan  year;  and 

(«)  The  plan  satisfies  the 
requirements  of  this  section  for  the 
immediately  following  plan  year. 

(4)  Final  plan  year.  A  plan  that 
terminates  during  a  plan  year  will  not 
fail  to  satisfy  the  requirements  of 
paragraph  (f)(1)  of  this  section  merely 
because  the  final  plan  year  is  less  than 
12  months,  provided  that — 

(i)  The  plan  would  satisfy  the 
requirements  of  paragraph  (h)  of  this 
section,  treating  the  termination  of  the 
plan  as  a  reduction  or  suspension  of  safe 
harbor  matching  contributions,  other 
than  the  requirement  that  employees 
have  a  reasonable  opportimity  to  change 
their  cash  or  deferred  elections  and,  if 
applicable,  employee  contribution 
elections;  or 

(ii)  The  plan  termination  is  in 
cormection  with  a  transaction  described 
in  section  410(b)(6)(C)  or  the  employer 
incurs  a  substantial  business  hardship, 
comparable  to  a  substantial  business 
hardship  described  in  section  412(d). 

(g)  Plan  amendments  adopting 
nonelective  safe  harbor  contributions. 
Notwithstanding  paragraph  (f)(1)  of  this 
section,  a  plan  that  provides  for  the  use 
of  the  current  year  testing  method  may 
be  amended  after  the  first  day  of  the 
plan  year  and  no  later  than  30  days 
before  the  last  day  of  the  plan  year  to 
adopt  the  safe  harbor  method  of  this 
section  using  nonelective  contributions 
under  paragraph  (b)  of  this  section  if  the 
plan  satisfies  the  requirements  of 
§1.401(k)-3(f). 

(h)  Permissible  reduction  or 
suspension  of  safe  harbor  matching 
contributions — (1)  General  rule.  A  plan 
that  provides  for  safe  harbor  matching 
contributions  will  not  fail  to  satisfy  the 
requirements  of  section  401{m)(2)  for  a 


plan  year  merely  because  the  plan  is 
amended  during  a  plan  year  to  reduce 
or  suspend  safe  harbor  matching 
contributions  on  future  elective 
deferrals  and,  if  applicable,  employee 
contributions  provided — 

(i)  All  eligible  employees  are  provided 
the  supplemental  notice  in  accordance 
with  paragraph  (h)(2)  of  this  section; 

(ii)  The  reduction  or  suspension  of 
safe  harbor  matching  contributions  is 
effective  no  earlier  than  the  later  of  30 
days  after  eligible  employees  are 
provided  the  notice  described  in 
paragraph  (h)(2)  of  this  section  and  the 
date  the  amendment  is  adopted; 

(iii)  Eligible  employees  are  given  a 
reasonable  opportimity  (including  a 
reasonable  period  after  receipt  of  the 
supplemental  notice)  prior  to  the 
reduction  or  suspension  of  safe  harbor 
matching  contributions  to  change  their 
cash  or  deferred  elections  and,  if 
applicable,  their  employee  contribution 
elections; 

(iv)  The  plan  is  amended  to  provide 
that  the  ACP  test  will  be  satisfied  for  the 
entire  plan  year  in  which  the  reduction 
or  suspension  occurs  using  the  current 
year  testing  method  described  in 
§1.401(m)-2(a)(l)(ii);and 

(v)  The  plan  satisfies  the  requirements 
of  this  section  (other  than  this  paragraph 
(h))  with  respect  to  amounts  deferred 
through  the  effective  date  of  the 
amendment. 

(2)  Notice  of  suspension  requirement. 
The  notice  of  suspension  requirement  of 
this  paragraph  (h)(2)  is  satisfied  if  each 
eligible  employee  is  given  a  written 
notice  that  satisfies  the  content 
reouirements  of  §  1.401  (k)-3(e)(3). 

fi)  [Reserved] 

(j)  Other  rules— [1]  Contributions 
taken  into  account.  A  contribution  is 
taken  into  account  for  purposes  of  this 
section  for  a  plan  year  under  the  same 
rules  as  §1.401(k)-3(h)(l). 

(2)  Use  of  safe  harbor  nonelective 
contributions  to  satisfy  other 
nondiscrimination  tests.  A  safe  harbor 
nonelective  contribution  used  to  satisfy 
the  nonelective  contribution 
requirement  under  paragraph  (b)  of  this 
section  may  also  be  taken  into  account 
for  purposes  of  determining  whether  a 
plan  satisfies  section  401(a)(4)  under  the 
same  rules  as  §  1.401(k)-3(h)(2). 

(3)  Early  participation  rules.  Section 
401(m)(5)(C)  and  §  1.401{m)- 
2(a)(l)(iii)(A)  which  provide  an 
alternative  nondiscrimination  rule  for 
certain  plans  that  provide  for  early 
participation,  does  not  apply  for 
purposes  of  section  401{m)(ll)  and  this 
section.  Thus,  a  plan  is  not  treated  as  ' 
satisfying  this  section  with  respect  to 
the  eligible  employees  who  have  not 
completed  the  minimum  age  and  service 
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requirements  of  section  410(a)(1)(A) 
unless  the  pl^  satisfies  the 
requirements  of  this  section  with 
respect  to  such  eligible  employees. 

(4)  Satisfying  safe  harbor  contribution 
requirement  under  another  defined 
contribution  plan.  Safe  harbor  matching 
or  nonelective  contributions  may  be 
made  to  another  defined  contribution 
plan  under  the  same  rules  as  §  1.401(k)- 
3(h)(4).  Consequently,  each  NHCE  under 
the  plan  providing  for  matching 
contributions  must  be  eligible  under  the 
same  conditions  under  the  other  defined 
contribution  plan  and  the  plan  to  which 
the  contributions  are  made  must  have 
the  same  plan  year  as  the  plan  providing 
for  matching  contributions. 

(5)  Contributions  used  only  once.  Safe 
harbor  matching  or  nonelective 
contributions  cannot  be  used  to  satisfy 
the  requirements  of  this  section  with 
respect  to  more  than  one  plan. 

(6)  Plan  must  satisfy  ACP  with  respect 
to  employee  contributions.  If  the  plan 
provides  for  employee  contributions,  in 
addition  to  satisfying  the  requirements 
of  this  section,  it  must  also  satisfy  the 
ACP  test  of  §  1.401(ra)-2.  See 

§  1.401(m)-2(a)(5)(iii)  for  specials  rules 
under  which  the  ACP  test  is  permitted 
to  be  run  taking  into  account  only 
employee  contributions  when  this 
section  is  satisfied  with  respect  to  the 
matching  contributions. 

§  1 .401  (m)-4    Special  rules  for  mergers, 
acquisitions  and  similar  events.  [Reserved] 

§1.401(m)-5    Definitions. 

Unless  otherwise  provided,  the 
definitions  of  this  section  govern  for 
purposes  of  section  401(m)  and  the 
regidations  thereunder. 

Actual  contribution  percentage  (ACP). 
Actual  contribution  percentage  or  ACP 
means  the  ACP  of  the  group  of  eUgible 
employees  as  defined  in  §  1.401(m)- 
2(a)(2)(i). 

Actual  contribution  percentage  (ACP) 
test.  Actual  contribution  percentage  test 
or  ACP  test  means  the  test  described  in 
§1.401(m)-2(a)(l). 

Actual  contribution  ratio  (ACR). 
Actual  contribution  ratio  or  ACR  means 
the  ACR  of  an  eligible  employee  as 
defined  in  §  1.401(m)-2(a)(3). 

Actual  deferral  percentage  (ADP)  test. 
Actual  deferral  percentage  test  or  ADP 
test  means  the  test  described  in 
§1.401(k)-2(a)(l). 

Compensation.  Compensation  means 
compensation  as  defined  in  section 
414(s}  and  §  1.414(s)-l.  The  period  used 
to  determine  an  employee's 
compensation  for  a  plan  year  must  be 
either  the  plan  year  or  the  calendar  year 
ending  within  the  plan  year.  Whichever 
period  is  selected  must  be  applied 


uniformly  to  determine  the 
compensatioir  of  every  eligible 
employee  imder  the  plan  for  that  plan 
year.  A  plan  may,  however,  limit  the 
period  taken  into  account  under  either 
method  to  that  portion  of  the  plan  year 
or  calendar  year  in  which  the  employee 
was  an  eligible  employee,  provided  that 
this  limit  is  applied  uniformly  to  all 
eligible  employees  under  the  plan  for 
the  plan  year.  See  also  section 
401(a)(17)  and  §  1.401{a)(17)-l(c)(l).  For 
this  purpose,  in  case  of  an  HCE  whose 
ACR  is  determined  under  §  1.401(m)- 
2(a)(3)(ii),  period  of  participation 
includes  periods  under  another  plan  for 
which  matching  contributions  or 
employee  contributions  are  aggregated 
under  §  1.401(m)-2(a)(3)(ii). 

Current  year  testing  method.  Current 
year  testing  method  means  the  testing 
method  under  which  the  applicable  year 
is  the  current  plan  year,  as  described  in 
§  1.401(m)-2(a)(2)(ii)  or  1.401(k)- 
2(a)(2)(ii). 

Elective  contributions.  Elective 
contributions  means  elective 
contributions  as  defined  in  §  1.401(k)-6. 

Elective  deferrals.  Elective  deferrals 
means  elective  deferrals  described  in 
section  402(g)(3). 

Eligible  employee — (1)  General  rule. 
Eligible  employee  means  an  employee 
who  is  directly  or  indirectly  eligible  to 
make  an  employee  contribution  or  to 
receive  an  allocation  of  matching 
contributions  (including  matching 
contributions  derived  from  forfeitures) 
under  the  plan  for  all  or  a  portion  of  the 
plan  year.  For  example,  if  an  employee 
must  perform  purely  ministerial  or 
mechanical  acts  (e.g.,  formal  application 
for  participation  or  consent  to  payroll 
withholding)  in  order  to  be  eligible  to 
make  an  employee  contribution  for  a 
plan  year,  the  employee  is  an  eligible 
employee  for  the  plan  year  without 
regard  to  whether  the  employee 
performs  these  acts. 

(2)  Conditions  on  eligibility.  An 
employee  who  is  imable  to  make 
employee  contributions  or  to  receive  an 
allocation  of  matching  contributions 
because  the  employee  has  not 
contributed  to  another  plan  is  also  an 
eligible  employee.  By  contrast,  if  an 
employee  must  perform  additional 
service  [e.g.,  satisfy  a  minimum  period 
of  service  requirement)  in  order  to  be 
eligible  to  make  an  employee 
contribution  or  to  receive  an  allocation 
of  matching  contributions  for  a  plan 
year,  the  employee  is  not  an  eligible 
employee  for  the  plan  year  unless  the 
service  is  actually  performed.  An 
employee  who  would  be  eligible  to 
make  employee  contributions  but  for  a 
suspension  due  to  a  distribution,  a  loan, 
or  an  election  not  to  participate  in  the 


plan,  is  treated  as  an  eligible  employee 
for  purposes  of  section  401  (m)  for  a  plan 
year  even  though  the  employee  may  not 
make  employee  contributions  or  receive 
an  allocation  of  matching  contributions 
by  reason  of  the  suspension.  Finally,  an 
employee  does  not  fail  to  be  treated  as 
an  eligible  employee  merely  because  the 
employee  may  receive  no  additional 
aimual  additions  because  of  section 
415(c)(1). 

(3)  Certain  one-time  elections.  An 
employee  is  not  an  eUgible  employee 
merely  because  the  employee,  upon 
commencing  employment  with  the 
employer  or  upon  the  employee's  first 
becoming  eligible  under  any  plan  of  the 
employer  providing  for  employee  or 
matching  contributions,  is  given  a  one- 
time opportunity  to  elect,  and  the 
employee  in  fact  does  elect,  not  to  be 
eligible  to  make  employee  contributions 
or  to  receive  allocations  of  matching 
contributions  under  the  plan  or  any 
other  plan  maintained  by  the  employer 
(including  plans  not  yet  established)  for 
the  duration  of  the  employee's 
employment  with  the  employer.  In  no 
event  is  an  election  made  after 
December  23, 1994,  treated  as  one-time 
irrevocable  election  under  this 
paragraph  if  the  election  is  made  by  an 
employee  who  previously  became 
eligible  under  another  plan  (whether  or 
not  terminated)  of  the  employer. 

Eligible  HCE.  Eligible  HCE  means  an 
eligible  employee  who  is  an  HCE. 

Eligible  NHCE.  Eligible  NHCE  means 
an  eligible  employee  who  is  not  an  HCE. 

Employee.  Employee  means  an 
employee  within  the  meaning  of 
§1.410(b)-9. 

Employee  contributions.  Employee 
contributions  means  employee 
contributions  as  defined  in  1.401(m)- 
1(a)(3). 

Employee  stock  ownership  plan 
(ESOP).  Employee  stock  ownership  plan 
or  ESOP  means  the  portion  of  a  plan 
that  is  an  ESOP  within  the  meaning  of 
§1.410(b)-7(c)(2). 

Employer.  Employer  means  ap 
employer  within  the  meaning  of 
§1.410(b)-9. 

Excess  aggregate  contributions.  Excess 
aggregate  contributions  means,  vdth 
respect  to  a  plan  year,  the  amount  of 
excess  aggregate  contributions 
apportioned  to  an  HCE  imder 
§1.401(m)-2(b)(2)(iii). 

Excess  contributions.  Excess 
contribution  means  with  respect  to  a 
plan  year,  the  amount  of  excess 
contribution  apportioned  to  an  HCE 
under  §  1.401(k)-2{b)(2)(iii). 

Excess  deferrals.  Excess  deferrals 
means  excess  deferrals  as  defined  in 
§1.402(g)-l(e)(3). 
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Highly  compensated  employee  (HCE). 
^ghly  compensated  employee  or  HCE 
has  the  meaning  provided  in  section 
414(q). 

Matching  contributions.  Matching 
contribution  is  defined  in  §  1.401(m)- 
1(a)(2). 

Nonelective  contributions. 
Nonelective  contributions  means 
employer  contributions  (other  than 
matching  contributions)  with  respect  to 
which  the  employee  may  not  elect  to 
have  the  contributions  paid  to  the 
employee  in  cash  or  other  benefits 
instead  of  being  contributed  to  the  plan. 

Non-employee  stock  ownership  plan 
(non-ESOP).  Non-employee  stock 
ownership  plan  or  non-ESOP  means  the 
portion  of  a  plan  that  is  not  an  ESOP 
within  the  meaning  of  §  1.410(b)-7(c)(2). 

Non-highly  compensated  employee 
(NHCE).  Non-highly  compensated 


employee  or  NHCE  means  an  employee 
who  is  not  an  HCE. 

Plan.  Plan  means  plan  as  defined  in 
§1. 401  {m)-l  (b)(4). 

Prior  year  testing  method.  Prior  year 
testing  method  means  the  testing 
method  under  which  the  applicable  year 
is  the  prior  plan  year,  as  described  in 
§  1.401(m)-2(a)(2)(ii)  or  §  1.401(k)- 
2(a)(2)(ii). 

Qualified  matching  contributions 
(QMAC).  Qualified  matching 
contributions  or  QMAC  means  matching 
contributions  that  satisfy  the 
requirements  of  §  1.401(k)-l(c)  and  (d) 
at  the  time  the  contribution  is  made, 
without  regard  to  whether  the 
contributions  are  actually  taken  into 
accoimt  as  elective  contributions  under 
§  1.401(k)-2(a)(6).  See  also  §  1.401(k)- 
2(b)(4)(iii)  for  a  rule  providing  that  a 
matching  contribution  does  not  fail  to 
qualify  as  a  QMAC  solely  because  it  is 


forfeitable  under  section  411(a)(3)(G) 
because  it  is  a  matching  contribution     ' 
with  respect  to  an  excess  deferral, 
excess  contribution,  or  excess  aggregate 
contribution. 

Qualified  nonelective  contributions 
(QNEC).  Qualified  nonelective 
contributions  or  QNEC  means  employer 
contributions,  other  than  elective 
contributions  or  matching  contributions, 
that  satisfy  the  requirements  of 
§  1.401(k)-l(c)  and  (d)  at  the  time  the 
contribution  is  made,  without  regard  to 
whether  the  contributions  are  actually 
taken  into  account  under  the  ADP  test 
under  §  1.401(k)-2(a)(6)  or  the  ADP  test 
under  §  1.401(m)-2(a)(6). 

Judith  B.  Tomasp, 

Acting  Deputy  Commissioner  for  Services  and 
Enforcement. 

(FR  Doc.  03-17755  Filed  7-16-03;  8:45  am] 
BILUNG  CODE  4830-01-P 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

ISCFRPartSO 

[Docket  Number  010622161-3092-03] 
RrN  0607-AA34 

Automated  Export  System  Mandatory 
Filing  for  Items  on  the  Commerce 
Control  List  (CCL)  and  the  United 
States  Munitions  List  (USML)  That 
Currently  Require  a  Shipper's  Export 
Declaration  (SED) 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Final  rule. 

summary:  The  U.S.  Census  Bureau 
(Census  Bureau)  is  amending  the 
Foreign  Trade  Statistics  Regulations 
(FTSR)  to  incorporate  requirements  for 
the  mandatory  Automated  Export 
System  (AES)/AESDirecf  filing  for  items 
identified  on  the  Department  of 
Commerce's  Commerce  Control  List 
(CCL)  and  the  Department  of  State's 
United  States  Munitions  List  (USML). 
The  AES  is  the  electronic  method  to  file 
the  paper  Shipper's  Export  Declaration 
(SED)  and  the  ocean  manifest 
information  directly  with  the  Bureau  of 
Customs  and  Border  Protection  (CBP). 
AESDirect  is  the  Census  Bureau's  free 
Internet-based  system  for  filing  SED 
information  with  the  CBP's  AES. 
Further  references  to  AES  covers  hoth 
AES  and  AESDirect.  You  are  only 
required  to  file  information  via  AES  for 
those  CCL  and  USML  items  that  require 
an  SED.  This  rule  will,  among  other 
things,  provide  provisions  for  AES 
mandatory  filing  in  the  FTSR. 
DATES:  Effective  Date:  This  rule  is 
effective  August  18,  2003. 

Implementation  Date:  The  Census 
Biueau  will  implement  provisions  of 
this  rale  on  October  18,  2003.  This  will 
allow  all  affected  entities  sufficient  time 
to  come  into  compliance  with  this  rule. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Harvey  Monk,  Jr.,  Chief,  Foreign  Trade 
Division.  U.S.  Census  Bureau,  Room 
2104,  Federal  Building  3,  Washington, 
DC  20233-6700,  (301)  763-2255,  by  fax 
(301)  457-2645,  or  by  e-mail: 
c.harvey.monk.ir@census.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Census  Bureau  is  responsible  for 
collecting,  compiling,  and  publishing 
trade  statistics  for  the  United  States 
under  the  provisions  of  Title  13,  United 
States  Code  (U.S.C),  chapter  9,  section 
301.  The  paper  SED  and  the  AES  are  the 
primary  media  used  for  collecting  such 


trade  data,  and  the  information 
contained  therein  is  used  by  the  Census 
Bureau  for  statistical  piuposes  only. 
This  information  is  exempt  from  public 
disclosure  under  the  provisions  of  Title 
13.  U.S.C,  chapter  9,  section  301(g).  The 
SED  and  AES  records  also  are  used  for 
export  control  purposes  under  Title  50, 
U.S.C,  and  Title  22,  U.S.C,  to  detect 
and  prevent  the  export  of  certain  critical 
technology  and  commodities  to 
unauthorized  destinations  or  end  users 
and  to  ensure  compliance  with  export 
control  laws  and  regulations  under  the 
authority  of  the  Department  of  State. 

Under  the  current  rules  and 
regulations,  export  information  is 
compiled  from  both  paper  and 
electronic  transactions  filed  by  the 
export  conununity  with  CBP  and  the 
Census  Biu-eau.  The  AES  is  an 
electronic  method  by  which  the  U.S. 
principal  party  in  interest  (USPPI)  or  the 
authorized  agent  can  transmit  the 
required  export  information.  For 
purposes  of  completing  the  SED  or  AES 
record,  the  USPPI  is  the  person  in  the 
United  States  that  receives  the  primary 
benefit,  monetary  or  otherwise,  from  the 
export  transaction.  The  authorized  agent 
is  the  person  in  the  United  States  who 
is  authorized  by  power  of  attorney  or 
written  authorization  by  the  USPPI  or 
the  foreign  principal  party  in  interest  to 
prepare  and  file  the  SED  or  AES  record. 
A  paper  SED  or  the  electronic 
equivalent  AES  record  is  required,  with 
certain  exceptions,  for  exports  of 
merchandise  valued  at  more  than  $2,500 
from  the  United  States,  Pjaerto  Rico,  and 
the  U.S.  Virgin  Islands  to  foreign 
coimtries  or  exports  between  the  U.S. 
Virgin  Islands  and  Puerto  Rico  and  the 
United  States.  The  SED  or  AES  record 
also  is  required  for  all  exports  under  a 
Bureau  of  Industry  and  SeciU'ity  (BIS)  or 
Department  of  State  (State  Department) 
export  license  or  State  Department 
license  exemption,  regardless  of  value, 
unless  exempted  from  the  requirement 
for  an  SED  or  AES  record  by  the  State 
Department  (see  15  CFR,  part  30, 
§  30.55(h)(2)  and  22  CFR  parts  120-130). 
For  export  data  filed  via  a  paper  SED, 
the  USPPI  or  freight  forwarder  must 
present  the  SED  to  the  exporting  carrier 
when  the  cargo  is  tendered  to  the 
carrier.  The  vessel,  air,  or  rail  carrier 
must  present  the  manifest  and 
supporting  documentation  to  the  CBP 
Port  Director  at  the  port  of  export  within 
four  days  after  departure  if  a  bond  is 
posted  with  CBP.  However,  this  rule 
does  not  apply  to  SEDs  or  AES 
shipments  subject  to  BIS  or  State 
Department  licenses  or  State 
Department  license  exemptions.  If  the 
information  is  filed  in  the  AES,  an 
exemption  legend  is  included  on  the 


vessel,  air,  or  rail  manifest,  or  other 
commercial  loading  documents 
indicating  that  no  SED  is  attached,  with 
a  transaction  identification  number  or 
unique  identifier  to  identify  the 
electronic  AES  record.  If  no  manifest  is 
required  or  the  manifest  is  electronically 
filed,  the  paper  SEDs  or  the 
electronically  filed  AES  exemption 
legends  are  presented  directly  to  CBP. 

Electronic  filing  strengthens  the  U.S. 
Government's  ability  to  control  the 
export  of  critical  goods  and  technologies 
and  weapons  of  mass  destruction  to 
prohibited  and  unauthorized  end-users 
and  affords  the  government  the  ability 
to  significantly  improve  the  quality, 
timeliness,  and  coverage  of  export 
statistics.  Currently,  fifty  (50)  percent  of 
the  paper  SEDs  submitted  contain  one 
or  more  errors  in  export  reporting, 
accounting  for  a  significant  percentage 
of  unreported  exports.  Reporting  on  the 
AES  has  demonstrated  that,  compared 
to  paper  filing,  the  error  rate  is  reduced 
substantially  and  coverage  is  improved. 
Currently,  the  error  rate  for  export 
transactions  filed  through  the  AES  is 
approximately  six  (6)  percent.  At  this 
time,  the  electronic  AES  filing  of  the 
required  export  information  imder  Title 
13,  U.S.C,  Section  301,  is  strictly 
voluntary  for  the  export  of  most  items. 

On  November  29, 1999,  the  President 
signed  H.R.  3194.  the  Consohdated 
Appropriations  Act  of  1999,  into  law 
(Pub.  L.  106-113).  Section  1252(a)  of 
this  law,  amends  Title  13,  U.S.C, 
chapter  9,  section  301,  to  add  subsection 
"(h)"  authorizing  the  Secretary  of 
Commerce  to  require  by  regulation, 
mandatory  reporting  requirements  for 
filing  export  information  through  the 
AES  for  items  identified  on  the  CCL  and 
USML  that  require  the  SED.  The 
effective  date  of  this  amendment  was 
270  days  after  the  Secretary  of 
Commerce,  the  Secretary  of  the 
Treasury,  and  the  Director  of  the 
National  Institute  of  Standards  and 
Technology  jointly  provided  a 
certification  to  the  Committee  on 
Foreign  Relations  of  the  Senate  and  the 
Committee  on  International  Relations  of 
the  U.S.  House  of  Representatives  that  a 
secure  AES  mainframe  computer  system 
of  CBP  and  the  Internet-based 
AESDirect  system  of  the  Census  Bureau 
was  capable  of  handling  the  expected 
volume  of  information  required  to  be 
filed,  plus  the  anticipated  volume  from 
voluntary  use  of  the  AES,  and  AES  had 
been  successfully  implemented  and 
tested  and  was  fully  functional  with 
respect  to  reporting  all  items  on  the  CCL 
and  USML,  including  quantities  and 
destinations.  The  required  certification 
report  was  submitted  to  Congress  in 
Jime  2001.  The  certification  report 
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described  the  security  measures  in  place 
to  develop,  implement,  and  maintain 
each  system;  siunmarized  the 
infonnation  system  assessment  reports 
prepared  by  the  General  Services 
Administration,  Office  of  Information 
Security,  and  GBP;  and  provided  the 
Gensus  Bureau's  response  to  those 
seciuity  assessment  reports  listing  the 
specific  actions  taken  by  both  agencies 
to  ensure  the  security  and  functionality 
of  the  system.  In  addition,  the  AES 
received  a  security  accreditation  from 
GBP,  and  the  AESDirect  system  received 
a  security  accreditation  from  the  Gensus 
Bureau.  On  July  26,  2001,  the  Gensus 
Bureau  published  a  program  notice  in 
the  Federal  Register  (66  FR  39006) 
annoimcing  that  the  AES  certification 
report  was  submitted  to  Gongress,  and 
that  the  Gensus  Bureau  would  be 
issuing  rules,  and  allowing  the  public  to 
comment,  on  this  subject. 

As  authorizecl  by  section  1252(b)  of 
Pub.  L.  106-113,  the  Gensus  Bm^au  is 
amending  the  FTSR  to  specify  the 
mandatory  provisions  for  electronically 
filing  SEDs  as  well  as  the  time  and  place 
requirements  for  filing.  In  addition,  the 
Gensus  Bureau  is  amending  the  FTSR  to 
specify:  (1)  The  requirements  for  the 
filing  of  SEDs  through  the  electronic 
AES  and  the  provisions  and 
responsibilities  of  parties  exporting 
items  identified  on  the  GGL  and  USML 
via  the  AES;  (2)  the  provision  by  the 
Department  of  Gommerce  for  the 
establishment  of  on-line  assistance 
services  to  be  available  for  those 
individuals  who  must  use  the  AES;  (3) 
the  provision  by  the  Department  of 
Gommerce  for  ensuring  that  an 
individual  required  to  use  the  AES  is 
able  to  print  out  from  the  AES  a 
validated  record  of  the  individual's 
submission,  including  the  date  of 
submission  and  a  transaction  niunber  or 
imique  identifier,  where  appropriate,  for 
the  export  transaction;  and  (4)  a 
requirement  that  the  Department  of 
Gommerce  print  out  and  maintain  on 
file  a  paper  copy  or  other  acceptable 
back-up  record  of  the  individual's 
submission  at  a  location  selected  by  the 
Secretary  of  Gomriierce. 

The  Gensus  Bureau  is  amending  the 
FTSR  to  specify  how  electronic  export 
information  is  identified  on  the  manifest 
by  mode  of  transportation  and  defining 
the  carrier's  responsibilities.  In  addition 
to  amending  regulations  to  provide  for 
the  mandatory  filing  via  the  AES,  this 
rule  amends  §§  30.63  (14)-(21)  to  collect 
additional  data  through  the  AES  to  meet 
the  State  Department's  requirements 
and  will  assist  the  Department  of  State 
to  implement  the  Congressional 
requirement  in  section  38(i)  of  the  Anns 
Export  Gontrol  Act,  Title  22  U.S.C., 


section  2778(i)  for  U.S.  persons  to 
provide  to  the  Department  of  State  a 
report  containing  all  shipment 
information  of  items  controlled  under 
the  International  Traffic  in  Arms 
Regulations  (ITAR),  22  GFR  parts  120- 
130.  Finally,  this  rule  adds  to  the  paper 
SED  the  requirement  to  enter  the  freight 
forwarder's  Employer  Identification 
Niunber  (EIN)  when  required.  This 
requirement  applies  to  filers  who  are 
not  required  to  file  through  AES  and 
who  choose  to  file  a  paper  SED,  rather 
than  filing  volimtarily  through  AES. 

One  additional  revision  the  Gensus 
Bm^au  is  making  to  the  FTSR  is  the 
removal  of  AES  Filing  Option  3.  Option 
3  edlowed  the  filer  to  provide  partial 
predeparture  information  and  complete 
information  five  (5)  working  days  from 
the  date  of  exportation.  The  Gensus 
Bureau  identified  four  (4)  specific 
reasons  for  eliminating  Option  3.  Option 
3  has  shown  to  be  underutilized  by  the 
AES  filers.  Of  the  734,916  total  average 
AES  shipment  transactions  collected  per 
month.  Option  3  filings  averaged  only 
28,739  or  3.9  percent.  Additionally,  of 
the  5,000  plus  AES  filers,  only  53  filers 
used  Option  3  and  of  those,  only  seven 
(7)  used  Option  3  exclusively.  The  data 
collected  were  often  incomplete  and 
inaccurate  because  of  missing 
postdeparture  filings.  LasUy,  Option  3 
has  shown  to  be  a  burden  by  requiring 
filers  to  transmit  twice  for  one 
shipment. 

"The  Gensus  Bureau  published  a 
proposed  rulemaking  and  request  for 
comments  in  the  Federal  Register  on 
October  9,  2002  (67  FR  62911).  As 
previously  noted,  the  Gensus  Biu-eau 
also  published  a  program  notice  on  the 
subject  (66  FR  39006)  on  July  26,  2001. 
A  summary  of  comments  received  from 
the  export  trade  community  and  the 
Gensus  Bureau's  responses  to  the 
comments  are  presented  in  this  rule. 
The  effective  date  of  this  rule  is  August 
18,  2003.  The  Gensus  Bureau  will 
implement  provisions  of  this  rule  on 
October  18,  2003.  This  will  allow  all 
affected  entities  sufficient  time  to  come 
into  compliance  with  this  rule. 

Response  to  Comments 

The  Gensus  Bureau  received  14  letters 
commenting  on  the  Notice  of  Proposed 
Rulemaking  (NPR)  published  in  the 
Federal  Register  on  October  9,  2002  (67 
FR  62911).  Nine  of  the  letters  contained 
comments  on  two  or  more  issues.  The 
Gensus  Bineau  sent  letters  to  all 
commentors  addressing  their  concerns. 
After  consideration  of  the  comments 
received,  the  Gensus  Bureau  revised 
certain  provisions  in  the  final  rule  to 
address  the  concerns  of  the  commentors 
and  to  clarify  the  requirements  of  the 


rule.  The  major  concerns  were  as 
follows: 

1 .  Clarify  the  future  status  of 
postdeparture  filing  utilizing  AES 
Option  4  or  another  form  of 
postdeparture  reporting.  There  is 
concern  among  commentors  that  the 
Gensus  Bureau  will  discontinue 
allowing  postdeparture  filing  for  data  on 
export  transactions  reported  through  the 
AES.  This  is  not  the  case.  The  Gensus 
Bureau  does  not  intend  to  eliminate 
Option  4  postdeparture  filing.  We 
intend  to  eliminate  only  Option  3  filing, 
a  hybrid  pre-  and  postdepartiu-e  filing 
procedure.  For  reasons  given  in  the 
NPR,  AES  Option  3  is  imderutilized  by 
AES  filers,  and  its  use  has  resulted  in 
incomplete  and  inaccurate  data  filing. 
Only  seven  (7)  companies,  representing 
less  than  four  (4)  percent  of  monthly 
export  trade  data  transactions,  used 
Option  3  exclusively  to  file  data  on 
export  shipments.  By  requiring  filers  to 
transmit  partial  predeparture 
information  initially  and  complete 
information  after  exportation,  Option  3 
has  been  a  burden  to  AES  filers. 

Other  commentors  are  in  favor  of 
eliminating  Option  3  filing  only  if  the 
G^sus  Bureau  makes  a  commitment  to 
maintaining  Option  4  or  some  form  of 
postdeparture  filing.  Several 
commentors  requested  that  the  Gensus 
Bureau,  in  its  final  decision,  emphasize 
the  importance  of  retaining  Option  4 
filing  in  light  of  various  governmental 
initiatives  that  are  intended  to  capture 
information  on  export  shipments  as 
early  as  possible. 

The  Gensus  Bureau  supports 
postdeparture  filing  through  AES 
because  it  recognizes  that  some  trade 
commimity  business  practices  may 
preclude  predepartxu«  filings.  AES 
Option  4  filing  considers  the  trade 
community's  business  practices  and 
also  provides  for  an  approval  process 
that  ensures  that  only  the  most 
compliant  companies  are  approved. 
While  it  is  possible  that  Option  4  filing 
may  undergo  modifications  due  to 
ciurent  or  future  Census  Bureau  or  other 
government  agency  initiatives,  the 
Census  Bureau  will  continue  to  work 
closely  with  its  coimterparts  in  other 
agencies  to  make  available  to  the 
exporting  commimity  some  form  of 
postdeparture  filing.  In  the  case  of  ITAR 
controlled  exports,  the  Department  of 
State  has  determined  that  because  of 
law  enforcement  as  well  as  national 
security  concerns,  it  will  no  longer 
authorize  the  use  of  AES  Option  4. 

2.  Amend  the  proposed  rule  to 
address  time  and  place  for  presenting 
the  exemption  statements  to  carriers. 
Commentors  are  concerned  that  USPPIs 
and  authorized  freight  forwarders  may 
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not  always  be  able  to  present  exemption 
information  to  exporting  carriers  at  the 
time  cargo  is  first  tendered  to  the 
exporting  carrier,  especially  when  the 
carrier  assumes  responsibility  for  cargo 
at  an  inland  port  and  provides 
intermodal  transportation  to  the  port  of 
exportation.  In  some  situations,  the 
USPPI  or  forwarding  agent  may  not  have 
produced  export  documentation  on 
which  exemption  information  is 
required  to  be  shown,  at  the  time  goods 
are  tendered  to  the  first  carrier. 

The  Census  Bureau  agrees  that  the 
USPPI  or  its  authorized  agent  does  not 
always  have  exemption  information 
available  to  provide  to  the  carrier  when 
cargo  is  initially  tendered  to  a  carrier  for 
export.  This  is  especially  true  in  cases 
where  the  USPPI  or  agent  arranges 
transportation  that  involves  more  than 
one  carrier.  The  intent  of  §  30.12(d)  of 
the  FTSR  is  to  require  AES  filers  to 
deliver  exemption  information  to  the 
exporting  carrier.  To  clarify  the  intent  of 
this  section,  the  Census  Biueau  is 
amending  §  30.12(d)  to  emphasize  that 
the  USPPI  or  forwarding  agent  is 
.  required  to  deliver  the  AES  exemption 
legend  to  the  exporting  carrier,  that  is, 
the  carrier  that  will  transport  the  goods 
to  the  foreign  country. 

3.  Clarify  filing  responsibilities  of  the 
USPPI  and  its  authorized  freight 
forwarder.  Commentors  are  concerned 
about  the  documentation 
responsibilities  of  the  USPPI  and  the 
authorized  forwarding  agent  in  ' 

reporting  information  on  export 
transactions.  Responsibilities  of  the 
USPPI  and  authorized  agent,  including 
those  involving  routed  export 
transactions,  are  specifically  described 
in  sections  30.4(b)  and  (c)  of  the  FTSR. 
The  Census  Bureau  does  not  intend  to 
imply  that  emy  provision  of  section  30.4 
is  being  revised  by  amending  any  other 
section  of  Title  15,  Code  of  Federal 
Regulations,  part  30  (the  FTSR). 

Two  commentors  proposed  the 
institution  of  a  joint  filing  system  to  be 
used  by  the  USPPI  and  the  authorized 
agent  as  a  means  to  reduce  liability  on 
the  parties  and  to  alleviate  the 
dependency  of  each  party  on  the  other 
to  file  complete  data  on  export 
transactions.  The  Census  Bureau 
considered  establishing  a  method  of 
filing  export  information  that  would 
allow  the  USPPI  and  the  authorized 
forwarding  agent  to  submit  information 
jointly  to  CBP  via  the  AES.  However, 
the  Census  Bureau  did  not  go  forward 
with  this  filing  option  because  of  the 
cost  of  implementation  and  the 
potential  risks  associated  with  matching 
information  from  two  different  parties. 

4.  Explain  the  need  for  reporting 
additional  address  information  for  the 


USPPI.  Several  commentors  expressed 
concern  that  by  amending  §  30.7(d)(3)  of 
the  FTSR,  the  Census  Bureau  is 
requiring  additional  address 
information  from  the  USPPI.  Some 
commentors  indicated  that  the  new 
address  requirement  would  be  difficult 
to  comply  with  because  of  the  lack  of 
information  on  the  origin  of  shipments 
for  multiimit  establishments.  Many 
commentors  also  questioned  the  reason 
for  the  amendment.  In  amending 
§  30.7(d)(3)  of  the  FTSR,  the  Census 
Bureau  is  not  requiring  an  additional 
address  for  the  USPPI,  but  is  merely 
defining  the  address  required  for  the 
USPPI  as  the  location  where  the  goods 
began  their  joiuney  to  the  port  of  export. 
For  shipments  handled  by  freight 
forwarders,  it  is  the  responsibility  of  the 
USPPI  to  provide  forwarding  agents 
addresses  that  reflect  the  origin  of  goods 
for  export  reporting  purposes. 

The  address  should  correspond  to  the 
two-digit  state  code  reported  for  the 
state  of  origin.  However,  the  Census 
Bureau  requires  the  entire  address, 
including  ZIP  Code,  to  develop  and 
compile  substate  data  or  metropolitan 
area  export  data  to  replace  the 
discontinued  exporter  location  series. 
Substate  data  are  used  by  local  and  State 
governments,  among  other  parties,  to 
gauge  the  impact  of  trade  legislation  on 
the  economy  of  local  jurisdictions  as 
well  as  to  monitor  local  area  trade 
development  programs.  Since  about  90 
percent  of  AES  transactions  currently 
have  transaction-level  addresses 
reported,  the  Census  Bm-eau  does  not 
expect  to  add  significantly  to  the 
reporting  burden  of  AES  filers  with  this 
requirement. 

5.  Amend  the  proposed  rule  requiring 
reporting  of  the  Transportation 
Reference  Number  (TRN)  to  reflect 
current  trade  practices.  Commentors  are 
concerned  that  filers  of  export  data  will 
not  have  the  information  to  comply,  in 
a  timely  manner,  with  the  requirements 
of  §§  30.7(j)  and  30.63(b)(ll)  of  the 
FTSR,  specifically  for  shipments  sent  by 
air  and  truck.  After  consideration  of 
comments  received  concerning 
reporting  of  the  TRN.  the  Census  Bureau 
has  determined  that  documents 
specified  in  the  NPR,  namely,  the 
master  air  waybill  for  air  shipments,  the 
bill  of  lading  for  rail  shipments,  and  the 
Freight  or  Pro  Bill  for  truck  shipments, 
are  not  usually  available  to  the  USPPI  or 
the  authorized  agent  at  the  time  cargo  is 
given  to  air,  rail,  and  truck  carriers. 
Gtrfrently,  the  TRN  is  a  conditional  field 
in  the  AES  except  for  shipments  made 
by  vessel  where  the  information  is 
required.  The  Census  Bureau  has  made 
the  TRN  an  optional  reporting 
requirement  for  other  than  vessel 


shipments  filed  through  the  AES  or  via 
the  SED.  The  Census  Bureau  amended 
language  contained  in  §§  30.7(j)  and 
30.63  (c)  of  the  FTSR  to  reflect  these 
revisions. 

6.  Clarify  the  responsibilities  of 
exporting  carriers  relative  to 
presentation  of  the  exemption  legend  to 
the  CBP.  Several  commentors  indicated 
concern  about  the  proposed  language  in 
FTSR  §§  30.21,  30.22,  and  30.65 
regarding  requirements  for  annotating 
and  transmitting  exemption  statements 
for  export  shipments  and  filing  of 
manifests  by  exporting  carriers.  Some 
commentors  think  that  the  language 
could  imply  responsibility  on  the  part  of 
exporting  carriers  for  properly 
annotating  the  exemption  legend.  This 
is  not  the  case.  The  USPPI  or  the 
authorized  agent  is  responsible  for 
properly  aimotating  the  exemption 
legend. 

Further,  there  is  concern  that 
references  to  carriers  exempt  from  filing 
manifests  as  detailed  in  §  30.21(f)  of  the 
regulations  do  not  include  carriers  for 
all  modes  of  transportation.  It  is  not  the 
Census  Bureau's  intent  to  institute  a 
change  in  carrier  responsibility  with 
regard  to  the  annotation  and 
presentation  of  proof  of  filing  citations 
or  exemption  legends  for  shipments 
filed  through  the  AES  or  shipments  for 
which  SEDs  are  not  required.  When 
requfred,  it  is  the  responsibility  of  the 
USPPI  or  the  authorized  agent  to 
provide  the  exemption  legend  or  proof 
of  filing  citation  on  bills  of  lading,  air 
waybills  or  other  commercial  loading 
documents  for  presentation  to  the 
carrier  prior  to  export. 

The  Census  Bureau  does  not  propose 
to  hold  exporting  carriers  liable  for  the 
content  of  exemption  legends  presented 
by  USPPIs  or  authorized  agents  for 
transactions  reported  t!hrough  the  AES 
or  by  way  of  the  paper  SED.  The  Census 
Bureau  is  revising  the  language 
contained  in  §  30.22(a)  and  (b)  and 
§  30.65(b)  of  the  FTSR  to  clarify  the 
responsibility  of  exporting  carriers  with 
regard  to  the  content  and  submission  of 
exemption  legends.  The  Census  Bureau 
also  is  revising  the  language  contained 
in  §  30.21(4)  to  include  references  to  all 
modes  of  transportation  exempt  from 
filing  manifests  with  the  CBP. 

Also,  commentors  expressed  concern 
about  the  lack  of  availability  of  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  applicable  to 
shipments  filed  through  the  AES  and 
mentioned  in  these  and  other  sections  of 
the  FTSR.  The  State  Department  will 
issue  a  final  rule  concerning  time  of 
filing  and  proof  of  filing  citations  prior 
to  the  Census  Biu-eau's  implementation 
of  the  final  rule. 
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7.  Clarify  the  role  of  Data  Entry 
Centers  (DECs)  in  filing  for  CCL  and 
USML  export  shipments.  Some 
commentors  are  concerned  about  the 
role  of  DECs  in  handling  shipments  on 
the  CCL  and  USML  subsequent  to 
issuance  of  this  rule.  Currently,  DECs 
may  transmit  through  the  AES  export 
information  submitted  by  a  USPPI  or 
authorized  agent,  including  items 
identified  on  the  CCL  or  USML  lists. 
With  issuance  of  this  rule,  only  the 
USPPI  or  its  authorized  agent  may  file 
infonnation  on  CCL  or  USML  shipments 
through  AES.  Companies  acting  as  DECs 
may  transmit  CCL  and  USML 
information  through  the  AES  if:  (1)  The 
reports  are  prepared  by  the  USPPI  or  its 
authorized  agent,  or  (2)  the  DEC 
becomes  an  authorized  agent  for  the 
USPPI,  with  a  properly  executed  power 
of  attorney.  The  DEC  Ccumot  be  the  filer. 
The  decision  to  transmit  or  not  to 
transmit  information  on  CCL  or  USML 
shipments  through  the  AES  is  made 
solely  by  the  DEC.  Only  companies 
acting  as  authorized  agents  of  the  USPPI 
with  a  properly  executed  power  of 
attorney  or  written  authorization  are 
permitted  to  modify  or  amend 
information  provided  by  the  USPPI 
either  before  or  foltewing  transmission 
through  the  AES. 

Changes  to  the  Proposed  Rule  as  a 
Result  of  Public  Comments 

The  changes  made  in  this  final  rule  to 
what  has  been  included  in  the  proposed 
rule  are  as  follows: 

(1)  Section  30.7(j)  is  amended  to 
require  reporting  of  the  TRN  optional 
for  shipments  exported  by  modes  of 
transportation  other  than  vessel.  This 
change  is  in  response  to  concerns 
addressed  in  Item  No.  5  of  the 
"Response  to  Conunents"  section. 

(2)  Section  30.12(d)  is  amended  to 
specify  the  proper  carrier  to  which  the 
USPPI  or  the  authorized  agent  is  to 
present  the  exemption  legend  or  proof 
of  filing  citation  for  shipments  filed 
through  the  AES.  This  change  is  in 
response  to  concerns  addressed  in  Item 
No.  2  in  the  "Response  to  Comments" 
section. 

(3)  Section  30.21(4)  is  amended  to 
clarify  the  types  of  carriers  excluded 
from  filing  manifests  with  CBP  and  to 
stipulate  the  conditions  under  which 
operators  of  these  carriers  are  required 
to  present  exemption  legends  or  filing 
citations  to  CBP.  This  change  is  in 
response  to  concerns  addressed  in  Item 
No.  6  in  the  "Response  to  Comments" 
section. 

(4)  Sections  30.22(a)  and  (b)  are 
amended  to  clarify  language  describing 
the  exporting  carrier's  responsibility  for 
transmitting  the  exemption  legend  or 


proof  of  filing  citation  to  CBP  when  an 
SED  is  not  required  because  data  on  an 
export  transaction  are  filed  through  the 
AES.  This  change  is  in  response  to 
concerns  addressed  in  Item  No.  6  in  the 
"Response  to  Comments"  section. 

(5)  Section  30.22(f)  is  amended  to 
limit  the  application  of  paragraph  (f)  to 
items  identified  on  the  Department  of 
Commerce's  CCL  and  the  State 
Department's  USML.  This  change  is  in 
response  to  concerns  addressed  in  Item 
No.  6  in  the  "Response  to  Comments" 
section. 

(6)  Section  30.63(c)  is  amended  by 
making  reporting  of  the  TRN  optional 
for  other  than  vessel  shipments  in 

§  30.63(c).  This  change  is  in  response  to 
concerns  addressed  in  Item  No.  5  in  the 
"Response  to  Comments"  section. 

(7)  Section  30.65(b)  is  amended  to 
clarify  the  exporting  carrier's 
responsibility  for  transmitting  the 
exemption  legend  or  proof  of  filing    . 
citation  to  CBP  for  data  on  export 
transactions  filed  through  the  AES.  This 
change  is  in  response  to  concerns 
addressed  in  Item  No.  6  in  the 
"Response  to  Comments"  section. ' 

Program  Requirements 

In  order  to  comply  with  the 
requirements  of  Pub.  L.  106-113, 
requiring  AES  mandatory  filing  for 
items  on  the  Department  of  Commerce's 
CCL  and  the  State  Department's  USML, 
the  Census  Bureau  is  amending  the 
appropriate  sections  of  the  FTSR  to 
specify  the  requirements  for  the  AES 
mandatory  filing  and  the  revision  to  the 
paper  SED.  For  purposes  of  this  rule,  all 
references  to  filing  mandatory  AES 
shipments  are  limited  to  those  kinds  of 
shipments  and  do  not  apply  to 
shipments  that  may  be  reported  on  the 
paper  SED. 

The  Census  Biueau  is  revising  the 
following  sections  of  the  FTSR: 

•  Section  30.1  to  specify  the  general 
requirements  for  filing,  via  the  AES, 
items  identified  on  the  CCL  and  USML 
that  would  otherwise  require  the  filing 
of  an  SED; 

•  Section  30.7  to  add  instructions  for 
filing  the  address  of  the  USPPI,  the 
freight  forwarder's  EIN  on  the  paper 
SED,  the  transportation  reference 
nimaber,  instructions  for  filing  the  gross 
shipping  weight  for  air,  vessel,  truck, 
and  rail  modes  of  transportation  via 
paper  and  the  AES  and  delete  references 
to  "marks  and  numbers"; 

•  Section  30.12  to  specify  the 
instructions  regarding  the  time  and 
place  for  presenting  SED  information; 

•  Section  30.21  to  specify  the 
departing  carrier's  responsibilify  for 
filhig  export  and  manifest  data  via  paper 
and/or  the  AES,  as  appropriate; 


•  Section  30.22  to  specify  the 
responsibilities  of  the  departing  carrier 
to  dehver  to  the  CBP  Port  Director,  at 
the  time  of  exportation,  the  required 
dociunentation  for  electronically  filed 
items; 

•  Section  30.23  to  amend  the 
requirements  for  the  pipeline  carrier 
when  the  item  is  identified  on  the  CCL 
or  USML; 

•  Section  30.60  is  amended  to  specify 
participation  requirements  in  the  AES; 

•  Section  30.61  to  specify  the 
electronic  filing  options  required  .for 
mandatory  filing  and  to  delete 
references  to  Option  3; 

•  Section  30.62  is  amended  to  update 
the  specifications  for  certification, 
qualification,  and  standards  for  AES  and 
AES  Direct; 

•  Section  30.63  to  revise  the 
requirements  for  entering  a  USPPI's 
profile  in  AES  and  to  add  data  elements 
required  in  the  AES  to  validate  State 
Department's  Directorate  of  Defense 
Trade  Controls  (DDTC)  licensed  or 
license-exempt  shipments  and  to 
remove  references  to  Option  3; 

•  Section  30.65  to  specify  the 
requirements  for  annotating  the  proper 
exemption  legends  when  exports  are 
filed  through  the  .\ES; 

•  Section  30.66  to  specify 
requirements  as  stated  in  section 
1252(b)(2)  of  Pub.  L.  106-113,  which 
pertains  to  recordkeeping  and 
dociunentation  requirements; 

•  Revise  Appendix  A  to  amend  the 
instructions  for  the  Letter  of  Intent; 

•  Revise  Appendix  B  to  delete 
references  to  Option  3  filing  and  to 
reserve  it  for  futiue  use;  and 

.  •  Revise  Appendix  C  to  clarify  export 
information  codes,  license  codes,  and 
in-bond  codes. 

The  collection  of  additional  data 
items  listed  in  Appendix  C  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB).  In  addition,  the 
Census  Biu^au  is  also  making  the  minor 
revisions  discussed  previously  in  the 
section  entitled,  "Changes  to  the 
Proposed  Rule  as  a  Result  of  Public 
Comments." 

The  State  Department  and  the 
Department  of  Homeland  Securify 
concur  with  the  provisions  contained  in 
this  rule. 

Rulemaldng  RequirementB 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  RegxUation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Coxmsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  factual  basis  for  this 
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certification  was  published  in  the 
proposed  rule.  No  comments  were 
received  regarding  the  economic  impact 
of  this  rule.  As  a  result,  no  final 
regulatory  flexibility  analysis  was 
prepared. 

Executive  Orders 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  It  has  been  determined 
that  this  rule  does  not  contciin  policies 
with  Federalism  implications  as  that 
term  is  defined  imder  Executive  Order 
13132. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
current,  valid  OMB  control  number.  In 
accordance  with  the  PRA.  44  U.S.C, 
Chapter  35.  OMB  approved  on  April  26, 
2002,  with  control  number  0607-0512. 
the  collection  of  all  information 
associated  with  the  AES  and  SED  under 
•  this  rule.  We  estimate  that  each 
electronic  SED  will  take  a|^proximately 
3  minutes  to  complete;  we  estimate  that 
each  paper  SED  will  take  approximately 
11  minutes  to  complete. 

List  of  Subjects  in  15  CFR  Part  30 

■     Economic  statistics,  Foreign  trade. 
Exports,  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  out  in  the  preamble, 
15  CFR  part  30  is  amended  as  follows: 

PART  30— FOREIGN  TRADE 
STATISTICS 

■  1 .  Revise  the  authority  citation  for  part 
30  to  read  as  follows: 

Authority:  5  U.S.C.  301;  13  U.S.C.  301- 
307;  Reorganization  Plan  No.  5  of  1950  (3 
CFR  1949-1953  Comp..  1004);  and 
Department  of  Commerce  Organization  Order 
No.  35-2A.  July  22,  1987.  as  amended. 

■  2.  In  Part  30,  revise  all  references  to  the 
"Bureau  of  Export  Administration"  to 
read  the  "Bureau  of  Industry  and 
Security,"  and  revise  all  reference  to 
"BXA"  to  read  "BIS."  Also,  revise  all 
references  to  the  "U.S.  Customs  Service" 
to  read  the  "Bureau  of  Customs  and 
Border  Protection,"  and  revise  .all 
references  to  "Customs"  to  read  "CBP." 

■  3.  Revise  the  heading  of  subpart  A  to 
read  as  follows: 

Subpart  A— General  Requirements— 
U.S.  Principal  Party  In  Interest  (USPPI) 

■  4.  Amend  §  30.1  as  follows: 


■  a.  Revise  all  references  to  "exporters  or 
their  agents"  to  read  "U.S.  principal 
party  in  interest  or  the  authorized  agent" 
in  paragraph  (a). 

■  b.  Revise  paragraph  (b). 

■  c.  Revise  paragraph  (c). 

The  revisions  read  as  follows: 

§  30.1    General  Statement  of  requirement 
for  Shipper's  Export  Declarations  (SEDs). 

***** 

(b)  SEDs  shall  be  filed  for 
merchandise  moving  as  described  above 
regardless  of  the  method  of 
transportation.'Instructions  for  the  filing 
of  SEDs  for  vessels,  aircraft,  railway 
cars,  etc.,  when  sold  foreign  appear  in 

§  30.33.  Export  information  that  is 
required  to  be  filed  for  items  identified 
on  the  Commerce  Control  List  (CCL)  of 
the  Export  Administration  Regulations 
(EAR)  (15  CFR  Supplement  No.  1  to  part 
774)  or  the  State  Department's  U.S. 
Mimitions  List  (USML)  of  the 
International  Trafiic  in  Arms 
Regulations  (ITAR)  (22  CFR,  part  121)  is 
to  be  filed  electronically  through  AES. 
This  requirement  to  file  information  via 
AES  applies  to  those  items  that  would 
otherwise  require  the  filing  of  an  SED. 
Exemptions  from  these  requirements 
and  exceptions  to  some  of  the 
provisions  of  these  regulations  for 
particular  types  of  transactions  are 
found  in  subparts  C  and  D  of  this  part. 

(c)  In  lieu  of  filing  paper  SEDs  as 
provided  elsewhere  in  this  Section, 
when  an  SED  would  be  required,  the 
USPPI  or  the  authorized  agent  is 
required  to  file  shippers'  export 
information,  when  required, 
electronically  through  the  AES  for  the 
export  of  items  identified  on  the  CCL  of 
the  EAR  (15  CFR  Supp.  No.  1  to  Part 
774)  or  the  USML  of  the  ITAR  (22  CFR, 
part  121)  as  provided  for  in  subpart  E  of 
this  part.  Electronic  Filing  Requirement- 
Shipper's  Export  Information. 
Information  for  items  identified  on  the 
USML,  including  those  exported  under 
an  export  license  exemption,  must  be 
filed  electronically  prior  to  export, 
unless  exempted  from  the  SED  filing 
requirement  by  the  State  Department. 
For  USML  shipments,  refer  to  the  ITAR 
(22  CFR.  parts  120-130)  for 
requirements  concerning  the  AES  proof 
of  filing  citation  and  filing  time 
requirements.  The  USPPI  or  the 
authorized  agent  filing  SEDs  for  the 
export  of  items  not  on  the  CCL  or  the 
USML  has  the  option  of  filing  this 
information  electronically  as  provided 
for  in  subpart  E  of  this  part. 

■  5.  Amend  Section  30.7 as  follows: 

■  a.  Add  paragraph  (d)(3). 

■  b.  Revise  the  first  sentence  of 
paragraph  (e). 

■  c.  Revise  paragraph  (j). 


■  d.  Remove  and  reserve  paragraph  (k). 

■  e.  Add  a  sentence  after  the  second 
sentence  in  paragraph  (1). 

■  f.  Revise  paragraph  (o). 

The  additions  and  revisions  read  as 
follows: 

§  30.7    Information  required  on  Shipper's 
Export  Declaration. 

***** 

(d)  '  *  * 

(3)  Address  (niunber,  street,  city, 
state.  Zip  Code)  of  the  USPPI.  In  all 
export  transactions,  the  USPPI  shall 
report  the  address  location  from  which 
the  merchandise  actually  starts  its 
jomney  to  the  port  of  export.  For 
example,  an  SED  covering  merchandise 
laden  aboard  a  truck  at  a  warehouse  in 
Georgia  for  transport  to  Florida  for 
loading  onto  a  vessel  for  export  to  a 
foreign  country  shall  show  the  address 
of  the  warehouse  in  Georgia.  If  the 
USPPI  does  not  have  a  facility 
(processing  plant,  warehouse, 
distribution  center,  X)r  retail  outlet,  etc.)- 
at  the  location  from  which  the  goods 
began  their  export  joiuney,  report  the 
USPPI  address  from  which  the  export 
was  directed.  For  shipments  of  multiple 
origins  reported  on  a  single  SED,  report 
the  address  from  whifth  the  greatest 
value  begins  its  export  joiuney  or,  if 
such  information  is  not  known  at  the 
time  of  export,  the  address  from  which 
the  export  is  directed. 

(e)  Forwarding  or  other  agent.  The 
name,  address,  and  EIN  or  Social 
Security  Number  (SSN)  of  the  duly 
authorized  forwarding  or  other  agent  (if 
any)  of  a  principal  party  in  interest  must 
be  recorded  where  required  on  the  SED 
or  AES  record.  *   *   * 
***** 

(j)  Transportation  Reference  Number. 
Enter  the  Transportation  Reference 
Number  as  follows: 

(1)  Vessel  Shipments.  Report  the 
booking  number  for  all  sea  shipments. 
The  booking  number  is  the  reservation 
number  assigned  by  the  carrier  to  hold 
space  on  the  vessel  for  cargo  being 
exported.  This  number  is  required  to  be 
reported  for  all  vessel  shipments. 

(2  )  Air  Shipments.  Report  the  master 
air  waybill  number  for  all  air  shipments. 
The  air  waybill  number  is  the 
reservation  number  assigned  by  the 
carrier  to  hold  space  on  the  airplane  for 
cargo  being  exported.  The  reporting  of 
this  number  is  optional. 

(3)  Rail  Shipments.  Report  the  bill  of 
lading  (BOL)  number  for  all  rail 
shipments.  The  BOL  number  is  the 
reservation  number  assigned  by  the 
carrier  to  hold  space  on  the  rail  car  for 
cargo  being  exported.  The  reporting  of 
this  number  is  optional. 
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(4)  Truck  Shipments.  Report  the 
Freight  or  Pro  Bill  number  for  all  truck 
shipments.  The  Freight  or  Pro  Bill 
number  is  the  number  assigned  by  the 
carrier  to  hold  space  on  the  truck  for 
cargo  being  exported.  The  Freight  or  Pro 
Bill  number  correlates  to  a  bill  of  lading 
niunber,  air  waybill  number  or  Trip 
number  for  multi-modal  shipments.  The 
reporting  of  this  niunber  is  optional. 

(k)  [Reserved] 

(1)  *  *  *  Include  marks,  numbers,  or 
other  identification  shown  on  packages 
and  the  number  and  kinds  of  packages 
[ie.f  boxes,  barrels,  baskets,  bales,  etc.). 

(o)  Gross  (shipping)  weight.  Enter  the 
gross  shipping  weight  in  kilograms  on 
the  SED  or  the  AES  record,  including 
the  weight  of  containers,  for  air,  vessel, 
truck,  and  rail  methods  of 
transportation.  However,  for 
containerized  cargo  in  Uft  vans,  cargo 
vans,  or  similar  substantial  outer 
containers,  the  weight  of  such 
containers  should  not  be  included  in  the 
gross  weight  of  the  commodities.  If  the 
gross  shipping  weight  information  is  not 
available  for  individual  Schedule  B 
items  because  commodities  covered  by 
more  than  one  Schedule  B  number  are 
contained  in  the  same  shipping 
container,  approximate  shipping 
weights  should  be  used  for  each 
Schedule  B  item  in  the  container.  The 
total  estimated  weights  must  equal  the 
actual  shipping  weight  of  the  entire 
container  or  containers  and  contents. 
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Revi 


6.  Revise  §  30.12  to  read  as  follows: 

§30.12  Time  and  Place  for  Presenting  the 
SED,  Exemption  Legends  or  Proof  of  Filing 
Citations. 

The  following  conditions  govern  the 
time  and  place  to  present  paper  SEDs, 
exemption  legends,  or  proof  of  filing 
citations.  It  is  the  duty  of  the  USPPI  or 
the  authorized  agent  to  deliver  the 
required  number  of  copies  of  the  SED, 
the  exemption  legends,  or  the  proof  of 
filing  citations  when  the  cargo  is 
tendered  to  the  exporting  carrier. 
Information  on  items  identified  on  the 
CCL  of  the  EAR  {15  CFR  Supp.  No.  1  to 
Part  774)  or  the  USML  of  the  ITAR  (22 
CFR  part  121)  that  would  otherwise 
require  the  filing  of  an  SED,  must  be 
filed  through  the  AES.  Information  for 
items  identified  on  the  USML,  including 
those  exported  imder  an  export  license 
exemption,  must  be  filed  electronically 
prior  to  export,  unless  exempted  from 
the  SED  filing  requirements  by  the  State 
Department.  For  State  Department 
USML  shipments,  refer  to  the  ITAR  (22 
CFR  parts  120-130)  for  more  specific 
requirements  concerning  the  AES  proof 
of  fihng  citation  and  filing  time.  Failure 


of  the  USPPI  or  the  authorized  agent  of 
either  the  USPPI  or  foreign  principal 
party  in  interest  to  comply  with  these 
requirements  constitutes  a  violation  of 
the  provisions  of  these  regulations,  and 
renders  such  principal  party  or  the 
authorized  agent  subject  to  the  penalties 
provided  for  in  §  30.95  of  this  part. 

(a)  Postal  Exports.  SEDs  for  exports  of 
items  being  sent  by  mail,  as  required  in 
§  30.1  of  this  part,  shall  be  presented  to 
the  postmaster  with  the  packages  at  the 
time  of  mailing. 

(b)  Pipeline  Exports.  SEDs  for  exports 
being  sent  by  pipeline  are  not  required 
to  be  presented  prior  to  exportation; 
however,  they  are  required  to  be  filed 
within  foiu  (4)  working  days  after  the 
end  of  each  calendar  month.  These 
SEDs  must  be  filed  vdth  the  CBP  Port 
Director  having  jurisdiction  for  the 
pipeline,  and  the  filer  must  deliver  the 
SED  in  the  number  of  copies  specified 
in  §  30.5  of  this  part  to  cover  exports  to 
each  consignee  during  the  calendar 
month. 

(c)  Exports  by  other  methods  of 
transportation.  For  exports  sent  other 
than  by  mail  or  pipeUne,  the  required 
number  of  copies  of  SEDs  as  prescribed 
in  §  30.5  of  this  part  shall  be  delivered 
to  the  exporting  carrier  when  the  cargo 
is  tendered  to  the  exporting  carrier. 

(d)  Exports  Filed  Via  AES.  For  exports 
filed  through  the  AES,  it  is  the  duty  of 
the  USPPI  or  the  authorized  agent  to 
deliver  to  the  exporting  carrier,  the  AES 
exemption  legends  as  provided  for  in 

§  30.65  of  this  part  or  the  AES  proof  of 
filing  citation  as  provided  for  in  22  CFR 
(parts  120-130)  of  the  ITAR  when  the 
cargo  is  tendered  to  the  exporting  carrier 
for  transport  to  the  foreign  country. 

Subpart  B — General  Requirements — 
Exporting  Carriers 

■  7.  Revise  §  30.21  to  read  as  follows: 

§  30.21     Requirements  for  the  filing  of 
manifests. 

Carriers  transporting  merchandise  via 
vessel,  aircraft,  or  rail  are  required  to 
file  an  outbound  manifest  (along  with 
the  required  SEDs,  supporting 
documentation  and/ or  the  exemption 
statement  or  the  proof  of  filing  citation) 
to  the  CBP  Port  Director  at  the  port  of 
exportation.  Outbound  vessel  manifests 
may  be  filed  via  paper  or  electronically 
through  the  vessel  transportation 
module,  a  component  of  the  AES,  as 
provided  in  CBP  Regulations.  19  CFR, 
§§  4.63  and  4.76.  SEDs  may  be  filed  via 
paper  or  electronically  via  the  AES. 

(a)  Paper  SED — paper  manifest.  If 
filing  paper  SEDs  and  paper  manifest, 
attach  the  copies  of  the  SEDs  to  the 
manifest.  For  each  item  of  cargo 


transported  via  vessel,  the 
Transportation  Reference  Number  on 
the  SED  covering  the  item  must  be 
shown  on  the  manifest. 

(b)  Paper  SED — electmnic  manifest.  If 
filing  paper  SEDs  and  the  electronic 
outbound  vessel  manifest,  carriers  are 
responsible  for  submitting  paper  SEDs 
directly  to  the  CBP  Port  Director. 

(c)  Electronic  SED  (AES) — paper 
manifest.  If  filing  the  SED  information 
electronically  (AES)  and  paper 
outbound  manifest,  carriers  must 
annotate  the  outbound  manifest  with 
the  appropriate  AES  exemption  legends 
as  provided  in  §  30.65  of  this  part. 

(d)  Electronic  SED  (AES)  and 
manifest.  If  filing  the  SED  information 
and  outboimd  vessel  manifest 
electronically  through  the  AES,  the 
carrier  must  adhere  to  the  instructions 
specified  in  CBP  Regulations  (19  CFR, 
§  4. 76)  and  §  30.60  of  this  part  and 
transmit  the  appropriate  AES  proof  of 
filing  citation  as  provided  in  §  30.65  of 
this  part. 

(e)  When  an  SED  is  not  required.  If  an 
item  does  not  require  the  filing  of  an 
SED,  the  appropriate  exemption  legends 
must  be  annotated  on  the  outboimd 
manifest  or  other  appropriate 
commercial  documents  as  provided  in 
§30.50  of  this  part. 

(f)  Exports  to  Puerto  Rico.  When  filing 
paper  manifests  for  shipments  from  the 
United  States  to  Puerto  Rico,  the 
manifest  shall  be  filed  with  the  CBPPort 
Director  where  the  merchandise  is 
unladen  in  Puerto  Rico. 

(1)  Vessels.  Vessels  transporting 
merchandise  as  specified  in  §  30.20  of 
this  part  (except  vessels  exempted  by 
paragraph  (f)(4)  of  this  section)  shall  file 
a  complete  Cargo  Declaration  Outward 
With  Commercial  Forms,  CBP  Form 
1302-A.  In  addition,  vessel  carriers  are 
required  to  perform  the  following: 

fi)  Bunker  fuel.  The  manifest  for 
vessels  (including  vessels  carrying 
bunker  fuel  to  be  laden  aboard  vessels 
on  the  high  seas)  clearing  for  foreign 
countries  shall  show  quantities  and 
values  of  bunker  fuel  taken  aboard  at 
that  port  for  fueling  use  of  the  vessel, 
apart  ftom  such  quantities  as  may  have 
been  laden  on  vessels  as  cargo. 

(ii)  Coal  and  Fuel  Oil.  The  quantity  of 
coal  shall  be  reported  in  metric  tons 
(2240  pounds),  and  the  quantity  of  fuel 
oil  shall  be  reported  in  barrels  of  158.98 
liters  (42  gallons).  Fuel  oil  shall  be 
described  in  such  manner  as  to  identify 
diesel  oil  as  distinguished  from  other 
types  of  fuel  oil. 

(2)  Aircraft.  Aircraft  transporting 
merchandise  as  specified  in  §  30.20  of 
this  part,  shall  file  a  complete  manifest 
on  CBP  Form  7509,  as  required  in  CBP 
Regulations,  19  CFR  122.72  through 
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122.76.  All  the  cargo  so  laden  shall  be 
listed  and  shall  show,  for  each  item,  the 
air  waybill  number  or  marks  and 
nimibers  on  packages,  the  number  of 
packages,  and  the  description  of  the 
goods. 

(3)  Rail  carriers.  Rail  carriers 
transporting  merchandise  as  specified  in 
§  30.20  of  this  part  shall  file  a  car 
manifest.  Such  manifest  shall  be  filed 
with  the  CBP  Port  Director  at  the  port 

of  exportation,  giving  the  marks  and 
niunbers,  the  name  of  the  shipper  or 
consignor,  description  of  goods  and  the 
destination  thereof.  The  manifest  may 
be  a  waybill,  or  copy  thereof,  or  a  copy 
of  the  manifest  prepared  for  foreign 
customers. 

(4)  Carriers  not  required  to  file 
manifests.  Carriers  exempted  from  filing 
manifests  are  required,  upon  request,  to 
present  to  the  CBP  Port  Director  the 
proof  of  filing  citations,  SED  exemption 
legends,  or  AES  exemption  legends  for 
each  shipment.  Failiue  of  the  carrier  tg 
do  so  constitutes  a  violation  of  the 
provisions  of  these  regulations,  and 
renders  such  carrier  subject  to  the 
penalties  provided  for  in  §  30.95  of  this 
part. 

■  8.  Amend  §  30.22  as  follows: 

■  a.  Revise  the  heading  of  §  30.22. 

■  b.  Add  two  sentences  to  the  end  of 
paragraph  (a). 

■  c.  Add  two  sentences  after  the  first 
sentence  in  paragraph  (b). 

■  d.  Add  paragraph  ff). 

The  additions  and  revision  read  as 
follows: 

§  30.22    Requirements  for  the  filing  of 
SEDs  or  AES  exemption  legends  and  AES 
proof  of  fifing  citations  by  departing 
carriers. 

(a)  *   *   *  When  the  export 
information  for  a  shipment  is  filed 
electronically  via  the  AES,  the  carrier  is 
responsible  for  transmitting  the 
appropriate  AES  exemption  legend  as 
provided  in  §  30.65  of  this  part  and  the 
AES  proof  of  filing  citation  as  provided 
in  the  ITAR  (22  CFR,  part  121)  for 
USML  shipments.  Such  transmittal  shall 
be  without  material  change  or 
amendment  of  the  proof  of  fiUng 
citation  as  provided  to  the  carrier  by  the 
USPPI  or  the  authorized  agent. 

(b)  *   *   *  If  the  export  information  is 
filed  electronically  via  the  AES,  the 
carrier  is  responsible  for  transmitting  to 
the  CBP  Port  Director  at  the  port  of 
exportation  the  appropriate  AES 
exemption  legend  as  provided  in  §  30.65 
of  this  part  and  the  AES  proof  of  filing 
citation  as  provided  in  ITAR  (22  CFR, 
part  121)  for  USML  shipments.  Such 
transmittal  shall  be  without  material 
change  or  amendment  of  the  exemption 
legend  or  the  proof  of  filing  citation  as 


provided  to  the  carrier  by  the  USPPI  or 
the  authorized  agent.  *  *  * 

***** 

(f)  Information  on  items  identified  on 
the  CCL  of  the  EAR  (15  CFR  Supp.  No. 
1  to  part  774)  or  the  USML  of  the  ITAR 
(22  CFR,  part  121)  that  would  otherwise 
require  the  filing  of  an  SED,  must  be 
filed  through  AES.  The  exporting  carrier 
must  not  accept  paper  SEDs  or  cargo 
that  does  not  have  the  appropriate  AES 
filing  exemption  legend  as  set  forth  in 
§  30.65  of  this  part  and  the  AES  proof 
of  filing  citation  as  provided  for  in  the 
ITAR  (22  CFR.  part  121)  for  USML 
shipments.  Acceptance  of  paper  SEDs  or 
cargo  for  items  on  the  CCL  or  USML 
without  the  appropriate  exemption 
legend  or  proof  of  filing  citation 
constitutes  a  violation  of  the  provisions 
of  these  regtilations,  and  renders  such 
carrier  subject  to  the  penalties  provided 
for  in  §  30.95  of  this  part. 
***** 

■  9.  Amend  §  30.23  by  adding  a  sentence 
to  the  end  of  the  paragraph  to  read  as 
follows: 

§  30.23    Requirements  for  the  filing  of 
Shipper's  Export  Declarations  by  pipeline 
carriers. 

*  *  If  the  merchandise  transported 
by  pipeline  is  identified  on  the  CCL  of 
the  EAR  (15  CFR  Supplement  No.  1  to 
part  774)  or  the  USML  of  the  ITAR  (22 
CFR,  Part  121),  and  requires  an  SED,  the 
data  regarding  the  shipment  must  be 
filed  electronically  through  the  AES. 


Subpart  E— Electronic  Filing 
Requirements— Shipper's  Report 
information  ' 

■  10.  Revise  §  30.60(a)  to  read  as  follows: 

§  30.60    General  requirements  for  filing 
export  and  manifest  data  electronically 
using  the  AES. 

***** 

(a)  Participation.  Filing  using  the  AES 
is  mandatory  for  those  items  identified 
on  the  CCL  of  the  EAR  (15  CFR 
Supplement  No.  1  to  part  774)  or  the 
USML  of  the  ITAR  (22  CFR,  part  121) 
and  that  would  otherwise  require  the 
filing  of  an  SED.  All  other  participation 
in  the  AES  is  voluntary.  Information  for 
items  identified  on  the  CCL  or  the 
USML  filed  via  AES  must  be  filed  by  the 
USPPI  or  the  authorized  agent.  A  Data 
Entry  Center  (DEC),  service  center,  or 
port  authority  may  transmit  an  AES 
record  for  CCL  or  USML  items, 
completed  by  the  USPPI  or  the 
authorized  agent,  without  obtaining  a 
power  of  attorney  or  written 
authorization.  A  DEC,  service  center,  or 
port  authority  must  have  a  power  of 


attorney  or  written  authorization  from 
the  USPPI  or  foreign  principal  party  in 
interest  if  it  completes  any  export 
information  in  AES  for  CCL  or  USML 
shipments.  Filers  may  also  use  a 
software  package  designed  by  an  AES 
certified  software  vendor.  Certified  trade 
participants  (filing  agents)  can  transmit 
to  and  receive  data  from  the  AES 
pertaining  to  merchandise  being 
exported  from  the  United  States. 
Participants  in  the  AES  process,  who 
may  apply  for  AES  certification,  include 
USPPIs  or  the  authorized  agents,  ocean 
carriers,  software  vendors,  or  any 
organization  acting  as  a  service  center. 
Chice  becoming  certified,  an  AES  filer 
(filing  agent)  must  agree  to  stay  in 
complete  compliance  with  all  export 
rules  and  regulations. 
***** 

■  11.  Amend  §  30.61  as  follows: 

■  a.  Revise  the  introductory  text. 

■  b.  Revise  paragraph  (b). 

■  c.  Remove  paragraph  (c).  5 
The  revisions  read  as  follows: 

§  30.61     Electronic  filing  options. 

As  an  alternative  to  filing  paper  SEDs 
(Option  1),  two  electronic  filing  options 
(Option  2  and  4)  for  transmitting 
shipper's  export  information  are 
available  to  U.S.  principal  parties  or  the 
authorized  filing  agent.  The  electronic 
filing  Option  4  takes  into  account  that 
complete  information  concerning  export 
shipments  is  not  always  available  prior 
to  exportation.  Information  on  the 
export  of  items  identified  on  the  CCL  of 
the  EAR  (15  CFR  Supplement  No.  1  to 
part  774)  or  the  USML  of  the  ITAR  (22 
CFR,  part  121)  that  would  otherwise 
require  the  filing  of  an  SED  must  be 
filed  using  Option  2.  Option  4  may  only 
be  used  when  the  appropriate  hcensing 
agency  has  granted  the  USPPI 
authorization  to  use  this  option.  The 
available  AES  electronic  filing  options 
are  as  follows: 
***** 

(b)  AES  with  no  information 
transmitted  prior  to  exportation  (Option 
4).  Option  4  is  only  available  for 
approved  USPPIs  and  requires  no  export 
information  to  be  transmitted 
electronically  using  AES  prior  to 
exportation.  For  approved  Option  4 
filers,  all  shipments  (other  than  those 
requiring  an  export  license,  unless 
specifically  approved  by  the  licensing 
agency  for  Option  4  filing,  and  those 
specifically  required  under  electronic 
filing  Option  2),  by  all  methods  of 
transportation,  may  be  exported  with 
transmission  as  soon  as  it  is  known,  but 
no  later  than  ten  (10)  working  days  from 
the  date  of  exportation.  Shipments  of 
used  vehicles  between  the  United  States 
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and  Puerto  Rico  may  be  filed  using 
Option  4.  Certified  AES  authorized 
filing  agents  or  service  centers  may 
transmit  information  post  departiue  on 
behalf  of  approved  Option  4  USPPIs,  or 
the  USPPI  may  transmit  the  data.  All 
USPPIs  filing  a  Letter  of  hitent  for 
Option  4  filing  privileges  will  be  cleared 
through  a  formal  review  process  by  CBP, 
the  Census  Bureau,  and  other  federal 
government  agencies  participating  in 
the  AES  (partnership  agencies)  in 
accordance  with  provisions  contained 
in  §  30.62.  The  USPPI  or  the  authorized 
agent  must  provide  the  exporting  carrier 
widi  the  USPPI's  Option  4  AES 
exemption  legend  as  described  in 
§30.65. 

■  12.  Amend  §  30.62  as  follows: 

■  a.  Add  an  introductory  text. 

■  b.  Revise  paragraph  (a). 

■  c.  Redesignate  current  paragraph  (b)  as 
paragraph  (e). 

■  d.  Add  a  new  paragraph  (b). 

■  e.  Add  paragraphs  (c)  and  (d). 

The  additions  and  revisions  read  as 
follows: 

§  30.62    AES/AES  Direct  Certification, 
quairfication,  and  standards. 

Certification  for  AES  filing  will  apply 
to  the  USPPI,  authorized  forwarding 
agent,  ocean  carrier,  or  any  organization 
acting  as  a  service  center  transmitting 
export  information  electronically  using 
the  AES. 

(a)  AES  Certification  Process. 
Applicants  interested  in  AES  filing  must 
submit  a  Letter  of  Intent  to  the  Census 
BiuBau  in  accordance  with  the 
provisions  contained  in  §  30.60.  CBP 
and  the  Census  Bureau  will  assign  client 
representatives  to  work  with  the 
applicant  to  prepare  them  for  AES 
certification.  The  AES  applicant  must 
perform  an  initial  two-part 
commimication  test  to  ascertain 
whether  the  applicant's  system  is 
capable  of  both  transmitting  data  to,  and 
receiving  data  from,  the  AES.  The 
applicant  must  demonstrate  specific 
system  application  capabilities.  The 
capability  to  correctly  handle  these 
system  applications  is  the  prerequisite 
to  certification  for  participation  in  the 
AES.  The  applicant  must  successfully 
transmit  the  AES  certification  test.  The 
CBP's  and  Census  Bureau's  client 
representatives  provide  assistance 
during  certification  testing.  These 
representatives  make  the  sole 
determination  as  to  whether  or  not  the 
applicant  qualifies  for  certification. 
Upon  successful  completion  of 
certification  testing,  the  applicant's 
status  is  moved  from  testing  mode  to 
opwational  mode.  Upon  certification, 
the  filer  will  be  required  to  maintain  an 
acceptable  level  of  performance  in  AES 


filings.  The  certified  AES  filer  maybe 
required  to  repeat  the  certification 
testing  process  at  any  time  to  ensure 
that  operational  standards  for  quality 
and  volume  of  data  are  maintained.  The 
Census  Biueau  will  provide  the  certified 
AES  filer  with  a  certification  notice  after 
the  applicant  has  been  approved  for 
operational  status.  The  certification 
notice  will  include: 

(1)  The  date  that  filers  may  begin 
transmitting  "live"  data  electronically 
using  AES; 

(2)  Reporting  instructions;  and 

(3)  Examples  of  the  required  AES 
exemption  legends. 

(b)  AESDirect  Certification  process. 
Applicants  interested  in  AESDirect 
filing  or  its  by-products  AESWebLink, 
AESPCLink,  or  AES  EDI  Upload  must 
complete  the  online  AESDirect 
registration  form.  After  submitting  the 
registration,  an  AESDirect  filing  account 
is  created  for  the  filing  company.  The 
applicant  will  receive  separate  e-mails 
providing  an  AESDirect  user  name, 
temporary  administrator  code,  and 
temporary  password.  The  filer  uses  the 
temporary  administrator  code  to  create 

a  permanent  administrator  code  that 
allows  the  user  to  create  a  permanent 
password.  The  user  name  and  new 
permanent  password  will  allow  the  filer 
to  complete  certification  testing.  Upon 
successful  completion  of  the 
certification  testing,  notification  by  e- 
mail  will  be  sent  when  an  account  is 
fully  activated  for  filing  via  AESDirect. 
Print  the  page  congratidating  the  filer  on 
passing  the  test  for  retention  purposes. 
The  activation  notice  will  specify  which 
AES  filing  status  the  account  has  been 
authorized. 

(c)  Filing  agent  certification.  Once  an 
authorized  filing  agent  has  successfully 
completed  the  certification  process,  the 
USPPI  using  that  agent  does  not  need 
further  AES  certification.  The  certified 
filing  agent  must  have  a  properly 
executed  power  of  attorney,  a  written 
authorization  from  the  USPPI  or  foreign 
principal  party  in  interest,  or  an  SED 
signed  by  the  USPPI  to  transmit  their 
data  electronically  using  the  AES.  The 
USPPI  or  authorized  agent  that  utilizes 
a  service  center  or  port  authority  must 
complete  certification  testing,  unless  the 
service  center  or  port  authority  has  a 
formal  power  of  attorney  or  written 
authorization  fiY)m  the  USPPI  to  file  the 
export  information  on  behalf  of  the 
USPPI. 

(d)  AES  filing  standards.  The  certified 
AES  filer's  data  will  be  monitored  and 
reviewed  for  quality,  timeliness,  and 
coverage.  The  Census  Bureau  will  notify 
the  AES  filer  if  the  filer  fails  to  maintain 
an  acceptable  level  of  quality, 
timeliness,  and  coverage  in  the 


transmission  of  export  data  or  fails  to 
maintain  compliance  with  Census 
Bureau  regulations  contained  in  this 
Section.  The  Census  Bureau,  if 
necessary,  will  take  appropriate  action 
to  correct  the  specific  situation(s).  In  the 
case  of  AESDirect,  when  submitting  a 
registration  form  to  AESDirect,  the 
registering  company  is  certifying  that  it 
will  be  in  compliance  with  all 
applicable  laws  and  regulations.  This 
includes  complying  with  the  following 
security  requirements: 

(1)  AESDirect  user  names, 
administrator  codes,  and  passwords  are 
to  be  neither  written  down  nor 
disclosed  to  any  unauthorized  user  or 
any  persons  outside  of  the  registered 
company.  Filers  must  change 
administrator  codes  or  passwords  for 
security  purposes  when  prompted  to  do 
so. 

(2)  Registered  companies  are 
responsible  for  those  persons  having  a 
user  name,  administrator  code,  and 
password.  If  an  employee  with  access  to 
the  user  name,  adininistrator  code,  and 
password  leaves  the  company  or 
otherwise  is  no  longer  an  authorized 
user,  the  company  must  change  the 
password,  administrator  code,  and  user 
name  in  the  system  and  must  do  so 
immediately  in  order  to  ensiue  the 
integrity  and  confidentiality  of  Title  13 
data. 

(3)  Antivirus  software  must  be 
installed  and  set  to  nm  automatically  on 
all  computers  that  access  AESDirecf.  All 
AESDirect  registered  companies  will 
maintain  subscriptions  with  their 
antivirus  software  vendor  to  keep" 
antivirus  lists  ciurent.  Registered 
companies  are  responsible  for 
performing  full  scans  of  these  systems 
on  a  regular  basis  and  eliminating  any 
virus  contamination.  If  the  registered 
company's  computer  system  is  infected 
with  a  virus,  the  company  should 
refrain  irom.  using  AESDirect  imtil  it  is 
virus  free.  Failiue  to  comply  with  these 
requirements  will  result  in  immediate 
loss  of  privilege  to  use  AESDirect  until 
the  registered  company  can  establish  to 
the  satisfaction  of  the  Census  Biueau's 
Foreign  Trade  Division  Computer 
Security  Officer  that  the  company's 
computer  systems  accessing  AESDirect 
are  virus  hee. 


■  13.  Amend  §  30.63  as  follows: 

■  a.  Revise  paragraphs  (a)(1)  and  (b)(13). 

■  b.  Add  paragraphs  (b)(14)  through 
(b)(21). 

■  c.  Revise  paragraph  (c). 

The  additions  and  revisions  read  as 
follows: 
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§30.63    Information  required  to  be  reported 
electronically  through  AES  (data  elements). 

(a)  *  *  * 

(1)  USPPI/USPPI  identification.— (i) 
Name  and  address  of  the  USPPI.  For 
details  on  the  reporting  responsibilities 
of  USPPIs,  see  §  30.4  and  §  30.7  (d)(1), 
(2).  (3).  and  (e). 

(u)  USPPIs  profile.  The  USPPI's  EIN 
or  Social  Security  Number  (SSN)  and 
the  USPPI's  name,  address,  contact,  and 
telephone  number  must  be  reported 
with  every  shipment.  If  neither  EIN  or 
.  SSN  is  available  for  the  USPPI,  as  in  the 
case  of  a  foreign  entity  being  shown  as 
the  USPPI  as  defined  in  §  30.7(d),  the 
border  crossing  number,  passport 
number,  or  any  other  number  assigned 
by  CBP  is  required  to  be  reported.  (See 
§  30.7(d)(2)  for  a  detailed  description  of 
the  EIN.) 

(b)  *  *  * 

■     (13)  Filing  option  indicator.  Report 
the  1 -character  filing  option  that 
indicates  Option  2  or  4  filing. 

(14)  Directorate  of  Defense  Trade 
Controls  (DDTC)  Registration  Number. 
The  number  assigned  by  DDTC  to 
persons  who  are  required  to  register  per 
Part  122  of  the  ITAR  (22  CFR,  120-130). 
that  has  an  authorization  (license  or 
exemption)  from  DDTC  to  export  the 
article. 

(15)  DDTC  Significant  Military 
Equipment  (SME)  Indicator.  A  term 
used  to  designate  articles  on  the  USML 
for  which  special  export  controls  are 
warranted  because  of  their  capacity  for 
substantial  military  utility  or  capability. 
See  §  120.7  of  the  ITAR  22  CFR,  parts 
120-130,  for  a  definition  of  SME  and 

§  121.1  for  items  designated  as  SME 
articles. 

(16)  DDTC  Eligible  Party  Certification 
Indicator.  Certification  by  the  U.S. 
exporter  that  the  exporter  is  an  eligible 
party  to  participate  in  defense  trade.  See 
ITAR  22  CFR  120.1(c).  This  certification 
is  required  only  when  an  exemption  is 
claimed. 

(17)  DDTC  USML  Category  Code.  The 
USML  category  of  the  article  being 
exported  (22  CFR,  part  121). 

(18)  DDTC  Unit  of  Measure  (UOM). 
This  unit  of  measure  is  the  UOM 
covering  the  article  being  shipped  as 
described  on  the  export  authorization  or 
declared  under  an  ITAR  exemption. 

(19)  DDTC  Quantity  This  quantity  is 
for  the  article  being  shipped.  The 
quantity  is  the  total  number  of  imits  that 
corresponds  to  the  DDTC  Unit  of 
Measure  Code. 

(20)  DDTC  Exemption  Number.  The 
exemption  number  is  the  specific 
citation  from  the  Code  of  Federal 
Regulations  (22  CFR,  parts  120-130) 
that  exempts  the  shipment  from  the 


requirements  for  a  license  or  other 
written  authorization  from  DDTC. 

(21)  DDTC  Export  License  Line 
Number.  The  line  number  of  the  State 
Department  export  license  that 
corresponds  to  the  article  being 
exported. 

(c)  Optional  data  elements  are  as 
follows: 

(1)  Transportation  Reference  Number 
for  other  than  vessel  shipments. 

(i)  Air  Shipments.  Report  the  master 
air  waybill  for  air  shipments.  The  air 
waybill  number  is  the  reservation 
number  assigned  by  the  carrier  to  hold 
space  on  the  airplane  for  cargo  being 
exported. 

(ii)  Rail  Shipments.  Report  the  bill  of 
lading  (BOL)  number  for  all  rail 
shipments.  The  BOL  number  is  the 
reservation  number  assigned  by  the 
carrier  to  hold  space  on  the  rail  car  for 
cargo  being  exported. 

(iii)  Truck  Shipments.  Report  the 
Freight  or  Pro  Bill  number  for  all  truck 
shipments.  The  Freight  or  Pro  Bill 
number  is  the  number  assigned  by  the 
carrier  to  hold  space  on  the  truck  for 
cargo  being  exported.  The  Freight  or  Pro 
Bill  number  correlates  to  a  bill  of  lading 
number,  air  waybill  number  of  Trip 
number  for  multi-modal  shipments. 

2.  Seal  number.  Report  the  security 
seal  number  of  the  seal  placed  on  the 
equipment. 
■  14.  Revise  §  30.65  to  read  as  follows: 

§  30.65    Annotating  the  proper  exemption 
legends  or  proof  of  filing  citations  for 
shipments  transmitted  electronically. 

(a)  Items  identified  on  the  USML  must 
meet  the  predeparture  reporting 
requirements  identified  in  the  ITAR  (22 
CFR,  part  120-130)  for  the  State 
Department  requirements  concerning 
AES  proof  of  fifing  citations  and  time 
and  place  of  filing. 

(b)  For  shipments  other  than  USML, 
the  USPPI  or  the  authorized  agent  is 
responsible  for  aimotating  the  proper 
exemption  legend  on  the  bill  of  lading, 
air  waybill,  or  other  commercial  loading 
document  for  presentation  to  the  carrier 
prior  to  tendering  the  cargo  to  the 
exporting  carrier.  The  carrier  is 
responsible  for  transmitting  the 
appropriate  exemption  legend  to  the 
CBP  Port  Director  at  the  port  of 
exportation  as  stated  in  §  30.21  and 

§  30.22  of  this  part.  Such  transmittal 
shall  be  without  material  change  or 
amendment  of  the  exemption  legend  as 
provided  to  the  carrier  by  the  USPPI  or 
the  authorized  agent.  The  exemption 
legend  will  identify  that  the  shipment 
information  has  been  accepted  as 
transmitted  and  electronically  filed 
using  the  AES.  The  exemption  legend 
must  appear  on  the  bill  of  lading,  air 


waybill,  or  other  commercial  loading 
documentation  and  the  manifest  and 
must  be  clearly  visible  and  include 
either  of  the  following: 

(1)  For  shipments  other  than  USML. 
the  exemption  legend  will  include  the 
statement.  "NO  SED  REQUIRED-AES," 
followed  by  the  filer's  identification 
number  and  a  unique  shipment 
reference  number  referred  to  as  the 
External  Transaction  Niunber  (XTN)  or 
the  returned  confirmation  number 
provided  by  AES  when  the  transmission 
is  accepted,  referred  to  as  the  Internal 
Transaction  Number  (ITN).  Items  on  the 
USML  must  meet  the  predepartiue 
reporting  requirements  in  the  ITAR  (22 
CFR  parts  120-130). 

(2)  For  USPPIs  who  have  been 
approved  to  participate  in  Filing  Option 
4.  the  exemption  statement.  "NO  SED 
REQUIRED-AES4."  followed  by  the 
USPPI's  EIN  followed  by  the  filer's 
identification  number  if  other  than  the 
USPPI  files  the  data. 

■  15.  Revise  §  30.66  to  read  as  follows: 

§30.66    Support,  documentation  and 
record  keeping  requirements. 

(a)  Support.  "ASKAES@census.gov" 
is  an  online  service  that  allows 
electronic  filers  to  seek  assistance 
pertaining  to  AES.  AESDirect  is 
supported  by  a  help  desk  available 
twelve  (12)  hours  a  day.  seven  (7)  days 
a  week. 

(b)  Documentation.  Filers  using  the 
AESDirect  are  able  to  print  out  from  the 
AESDirect  a  validated  record  of  the 
filer's  submission.  Filers  using  AES  are 
able  to  print  records  containing  date  of 
submission  and  a  unique  identification 
number  for  each  AES  record  submitted. 
The  Census  Bureau  will  maintain  an 
electronic  file  of  data  sent  through  AES 
to  ensure  that  an  individual  is  able  to 
receive  from  the  system,  a  validated 
record  of  the  submission.  The  USPPI  or 
the  authorized  agent  of  the  USPPI  or  the 
authorized  agent  of  the  foreign  principal 
party  in  interest  may  request  a  copy  of 
the  electronic  record  submitted  as 
provided  for  in  §  30.91  of  this  part. 

(c)  Recordkeeping.  All  parties  to  the 
export  transaction  (owners  and 
operators  of  the  exporting  carriers  and 
U.S.  principal  party  and/or  the 
authorized  agents)  must  retain 
documents  or  records  pertaining  to  the 
shipment  for  five  (5)  years  from  the  date 
of  export.  CBP,  the  Census  Bureau,  and 
other  participating  agencies  may  require 
that  these  documents  be  produced  at 
any  time  within  the  5-year  time  period 
for  inspection  or  copying.  These  records 
may  be  retained  in  an  elected  format, 
including  electronic  or  hard  copy  as 
provided  in  the  applicable  agency's 
regulations.  Acceptance  of  the 


\^ 


Federal  Register /Vol.  68,  No.  137 /Thursday,  July  17,  2003 /Rules  and  Regulations  42543 


documents  by  CBP  or  the  Census 
Biueau  does  not  relieve  the  USPPI  or 
the  authorized  agent  from  providing 
complete  and  accurate  information  after 
the  fact.  The  Department  of  State  or 
other  regulatory  agencies  may  have 
additional  recordkeeping  requirements 
for  exports. 

■  16.  Amend  Appendix  A  as  follows: 

■  a.  Add  introductory  text. 

■  b.  Revise  items  A.5,  A.6,  and  A.IO. 

■  c.  Revise  paragraphs  B  and  C. 

■  d.  Add  paragraph  D. 

The  additions  and  revisions  read  as 
follows: 

Appendix  A  to  Part  30 — Format  for  the 
Letter  of  Intent,  Automated  Export 
System  (AES) 

The  first  requirement  for  participation  in 
AES  is  a  Letter  of  Intent.  The  Letter  of  Intent 
is  a  written  statement  of  a  company's  desire 
to  participate  in  tlie  AES.  It  must  set  forth  a 
cotnmitment  to  develop,  maintain,  and 
adhere  to  CBP  and  Census  performance 
requirements  and  operations  standards.  Once 
the  letter  of  intent  is  received,  a  CBP  Client 
Representative  and  U.S.  Census  Bureau 
Client  Representative  will  be  assigned  to  the 
company.  Census  will  forward  additional 
information  to  prepare  the  company  for 
participation  in  AES. 

A.  Letters  of  Intent  should  be  on  company 
letterhead  and  must  include: 
***** 

5)  Computer  Site  Location  Address,  City, 
State,  Postal  Code  (Where  transmissions  will 
be  initiated) 

6.  Type  of  Business— USPPI,  Freight 
Forwarder/Broker,  Ocean  Carrier,  Software 
Vendor,  Service  Center,  etc.  (Indicate  all  that 
apply) 

(i)  Freight  Forwarders/Brokers,  indicate  the 
number  of  USPPIs  for  whom  you  file  export 
information  (SEDs) 

(ii)  USPPIs,  indicate  whether  you  are 
applying  for  AES  Option  2  or  Option  4*  *  • 

10.  Filer  Code— EIN,  SSN  or  SCAC 
(Indicate  all  that  apply) 
***** 

B.  The  following  self-certification 
statement,  signed  by  an  officer  of  the 


company,  must  be  included  in  your  letter  of 
intent:  "We  (COMPANY  NAME)  cerUfy  that 
all  statements  made  and  all  information 
provided  herein  are  true  and  correct.  I 
understand  that  civil  and  criminal  penalties, 
including  forfeitiue  and  sale,  may  be 
imposed  for  making  false  or  fraudulent 
statements  herein,  failing  to  provide  the  ' 
requested  information  or  for  violation  of  U.S. 
laws  on  exportation  (13  U.S.C.  305;  22  U.S.C. 
401;  18  U.S.C.  1001;  50  U.S.C.  App.  2410)." 

C.  The  AES  Option  4  privilege  allows  a 
USPPI  to  submit  complete  data  at  any  time 
prior  to  or  after  exportation  provided 
complete  data  are  submitted  within  10 
working  days  after  exportation.  Participants 
will  be  reviewed  by  several  goverrunent 
agencies  prior  to  acceptance  into  the  Option 
4  program. 

D.  Send  AES  or  Option  4  Letter  of  Intent 
to:  Chief,  Foreign  Trade  Division,  U.S. 
Census  Bureau,  Washington,  DC  20233  or  the 
copy  can  be  faxed  to:  301-457-1159. 

Appendix  B  to  Part  30  [Reserved] 

■  1 7.  Remove  and  reserve  Appendix  B. 

■  18.  Amend  Appendix  C  as  follows: 

■  a.  Under  the  heading  "Part  II — Export 
Information  Codes,"  add  four  items  to 
the  last  line  of  listed  items  (after  "AE" 
and  before  the  parenthetical  sentence). 

■  b.  Under  "Part  III — License  Codes," 
revise  the  first  subheading. 

■  c.  Under  "Part  III — License  Codes," 
add  an  item  to  the  last  line  of  the  first  list 
of  items  (after  "C50  ENC"). 

■  d.  Under  "Part  III — License  Codes": 

■  1.  Revise  the  third  subheading. 

■  2.  Under  the  ciurent  subheading 
"Department  of  State,  Office  of  Defense 
Trade  Controls  (ODTC)  Codes,"  add  an 
item  to  the  last  line  of  the  third  list  of 
items  (after  "S85  DSP  85"). 

■  e.  Under  "Part  in — License  Codes," 
add  an  item  to  the  last  line  of  the  fifth 
hst  of  items  (after  "OPA"),  and  add  a 
sentence  following  the  new  list  item 
under  the  subheading  "Other  License 
Types." 

a  f  Under  the  subheading  "Part  IV — In- 
Bond  Codes,"  remove  two  items  from  the 
sixth  list  of  items  (after  "3^7  Warehouse 


Withdrawal  for  Transportation  and 
Exportation"  and  before  "67  Immediate 
Exportation  frtim  a  Foreign  Trade  Zone.' 

The  additions,  revisions,  and 
removals  read  as  follows: 

Appendix  C  to  Part  30 — Electronic 
(AES)  Filing  Codes 

Part  n — Export  Information  Codes 

***** 

ZD    Duty  deferred  shipments  filed  via  AES 
FI    Impelled  foreign  military  sales 
CI    Imp>elled  goods  donated  for  charity 
01    All  other  impelled  exports 


Part  in — License  Codes 

*****  ,      " 

Department  of  Commerce,  Bureau  of  Industry 
and  Security  (BIS)  Licenses 
***** 

C51    AGR  i- 


Department  of  State,  Directorate  of  Defense 
Trade  Controls  (DDTC)  Codes 

***** 

S94    DSP-94 

***** 

Other  License  Types 

***** 

SCA    Canadian  ITAR  Exemption 

For  export  license  exemptions  under 
International  Traffic  in  Arms  Regulations, 
refer  to  22  CFR,  Parts  120—130  of  the  ITAR 
for  the  list  of  export  license  exemptions. 
***** 

Part  IV— In-Bond  Codes 

***** 

62  Transportation  and  Exportation 
[Removed] 

63  Immediate  Exportation    [Removed] 

*         *         *         *         * 

Dated:  July  14,  2003. 
Charles  Louis  Kincannon, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  03-18093  Filed  7-16-03;  8:45  am] 
BHJJN6  CODE  3510-07-P 


Thursday, 
July  17,  2003 
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Part  IV 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Early-Season  Migratory 
Bird  Hunting  Regulations;  Notice  of 
Meetings;  Proposed  Rule 
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DEPARTMEffT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  20 
RIN  1018-AI93 

Migratory  Bird  Hunting;  Proposed 
Frameworks  for  Early-Season 
Migratory  Bird  Hunting  Regulations; 
Notice  of  Meetings 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  supplemental. 

summary:  TUe  U.S.  Fish  and  Wildlife 
Service  (hereinafter  Service  or  we)  is 
proposing  to  establish  the  2003-04 
early-season  hunting  regulations  for 
certain  migratory  game  birds.  We 
annually  prescribe  frameworks,  or  outer 
limits,  for  dates  and  times  when  hunting 
may  occur  and  the  maximiun  number  of 
birds  that  may  be  taken  and  possessed 
in  early  seasons.  Early  seasons  may 
open  as  early  as  September  1,  and 
include  seasons  in  Alaska,  Hawaii, 
Puerto  Rico,  and  the  U.S.  Virgin  Islands. 
These  frameworks  are  necessary  to 
allow  State  selections  of  specific  final 
seasons  and  limits  and  to  allow 
recreational  harvest  at  levels  compatible 
with  population  status  and  habitat 
conditions. 

DATES:  The  Service  Migratory  Bird 
Regulations  Committee  will  meet  to 
consider  and  develop  proposed 
regulations  for  late-season  migratory 
bird  hunting  and  the  2004  spring/ 
summer  migratory  bird  subsistence 
seasons  in  Alaska  on  July  30  and  31, 
2003.  All  meetings  will  commence  at 
approximately  8:30  a.m.  You  must 
submit  comments  on  the  proposed 
migratory  bird  hunting-season  « 

frameworks  for  Alaska,  Hawaii,  Puerto 
Rico,  the  Virgin  Islands,  and  other  early 
seasons  by  July  30,  2003,  and  for  the 
forthcoming  proposed  late-season 
frameworks  and  subsistence  hunting 
seasons  in  Alaska  by  August  30,  2003. 
ADDRESSES:  The  Service  Migratory  Bird 
Regulations  Committee  will  meet  in 
room  200  of  the  U.S.  Fish  and  Wildlife 
Service's  Arlington  Square  Building. 
4401  N.  Fairfax  Drive,  Arlington, 
Virginia.  Send  your  comments  on  the 
proposals  to  the  Chief,  Division  of 
Migratory  Bird  Management,  U.S.  Fish 
and  Wildlife  Service,  Department  of  the 
Interior,  ms  MBSP-4107-ARLSQ,  1849 
C  Street,  NW.,  Washington,  DC  20240. 
All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  public  record.  You  may  inspect 
comments  during  normal  business 
hours  at  the  Service's  office  in  room 


4107,  4501  N.  Fairfax  Drive.  Arlington, 
Virginia. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Brian  Millsap,  Chief,  or  Ron  W.  Kokel, 

Division  of  Migratory  Bird  Management, 

U.S.  Fish  and  Wildlife  Service,  (703) 

358-1714. 

SUPPLEMENTARY  INFORMATION: 

Regulations  Schedule  for  2003 

On  May  6,  2003,  we  published  in  the 
Federal  Register  (68  FR  24324)^ 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  background  and 
overview  of  the  migratory  bird  hunting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  the 
proposed  regulatory  alternatives  for  the 
2003-04  duck  hunting  season,  and  other 
regulations  for  migratory  game  birds 
under  §§  20.101  through  20.107,  20.109, 
and  20.110  of  subpart  K.  On  June  23, 
2003,  we  published  in  the  Federal 
Register  (68  FR  37362)  a  second 
document  providing  supplemental 
proposals  for  early-  and  late-season 
migratory  bird  hunting  regulations 
frameworks  and  the  regulatory 
alternatives  for  the  2003-04  duck 
hunting  season.  The  June  23 
supplement  also  provided  detailed 
information  on  the  2003-04  regulatory 
schedule  and  announced  the  Service 
Migratory  Bird  Regulations  Committee 
(SRC)  and  Flyway  Council  meetings. 

This  document,  the  third  in  a  series 
of  proposed,  supplemental,  and  final 
rulemaking  documents  for  migratory 
bird  hunting  regulations,  deals 
specifically  with  proposed  frameworks 
for  early-season  regulations.  It.will  lead 
to  final  frameworks  from  which  States 
may  select  season  dates,  shooting  hours, 
and  daily  bag  and  possession  limits  for 
the  2003-04  season.  We  have 
considered  all  pertinent  comments 
received  through  June  27,  2003,  on  the 
May  6  and  June  23,  2003,  rulemaking 
documents  in  developing  this 
document.  In  addition,  new  proposals 
for  certain  early-season  regulations  are 
provided  for  public  comment.  Comment 
periods  are  specified  above  imder^ 
DATES.  We  will  publish  final  regulatory 
frameworks  for  early  seasons  in  the 
Federal  Register  on  or  about  August  20, 
2003. 

Service  Migratory  Bird  Regulations 
Committee  Meetings 

Participants  at  the  June  18-19,  2003, 
meetings  reviewed  information  on  the 
current  status  of  migratory  shore  and 
upland  game  birds  and  developed  2003- 
04  migratory  game  bird  regulations 
recommendations  for  these  species  plus 
regulations  for  migratory  game  birds  in 
Alaska,  Puerto  Rico,  and  the  U.S.  Virgin 


Islands;  special  September  waterfowl 
seasons  in  designated  States;  special  sea 
duck  seasons  in  the  Atlantic  Flyway; 
and  extended  falconry  seasons.  In 
addition,  we  reviewed  and  discussed 
preliminary  information  on  the  status  of 
waterfowl.  Participants  at  the  previously 
annoimced  July  30-31,  2003,  meetings 
will  review  information  on  the  ciurent 
status  of  waterfowl  and  develop 
recommendations  for  the  2003-04 
regulations  pertaining  to  regular 
waterfowl  seasons  and  other  species  and 
seasons  not  previously  discussed  at  the 
early-season  meetings.  In  accordance 
with  Department  of  the  Interior  policy, 
these  meetings  are  open  to  public 
observation  and  you  may  submit  written 
comments  to  the  Director  of  the  Service 
on  the  matters  discussed. 

Population  Status  and  Harvest 

Tlfe  following  paragraphs  provide 
preliminary  information  on  the  status  of 
waterfowl  and  information  on  the  status 
and  harvest  of  migratory  shore  and 
upland  game  birds. 

May  Breeding  Waterfowl  and  Habitat 
Survey 

Habitat  conditions  for  breeding 
waterfowl  have  improved  over  last  year 
in  the  prairie  survey  areas,  except  for 
eastern  South  Dakota.  Most  prairie  areas 
had  warm  temperatures  and  plenty  of 
rain  this  spring.  Two  areas  of  dramatic 
improvement  over  the  past  several  years 
were  south-central  Alberta  and  southern 
Saskatchewan,  where  conditions  went 
from  poor  to  good  after  much-needed 
precipitation  relieved  several  years  of 
drought.  Other  areas  in  the  prairies  also 
improved  in  condition  over  2002,  but  to 
a  lesser  extent.  However,  years  of  dry 
conditions  in  parts  of  the  United  States  . 
and  Canadian  prairies,  combined  with 
agricultural  practices,  have  lessened  the 
quality  and  quantity  of  residual  nesting 
cover  and  over-water  nest  sites  in  many 
regions.  This  could  potentially  limit 
production  for  both  dabbling  and  diving 
ducks,  if  the  warm  spring  temperatures 
and  good  moisture  of  2003  does  not 
result  in  rapid  growth  of  new  cover. 
Eastern  South  Dakota  was  the  one  area 
of  the  prairies  where  wetland  habitat 
conditions  were  generally  worse  than 
last  year,  mostly  due  to  low  soil 
moisture,  little  winter  precipitation,  and 
no  significant  rainfall  in  April.  By  the 
time  this  region  received  several  inches 
of  rain  in  May,  most  birds  probably  had 
overflown  the  area  to  wetter  conditions 
in  other  regions  to  the  north  and  west. 

In  the  northwestern  survey  areas, 
habitat  was  in  generally  good  condition 
and  most  areas  had  normal  water  levels. 
The  exception  was  northern  Manitoba, 
where  low  water  levels  in  small  streams 
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and  beaver  ponds  resulted  in  overall 
breeding  habitat  conditions  that  were 
only  fair.  Warm  spring  temperatures 
arrived  much  earlier  this  year  than  the 
exceptionally  late  spring  last  year. 
However,  a  cold  snap  in  early  May 
could  have  hurt  early-nesting  species 
such  as  mallards  and  pintails, 
particularly  in  the  northern  Northwest 
Territories. 

Habitat  conditions  in  the  eastern 
survey  area  ranged  from  excellent  to 
fair.  In  the  southern  and  western  part  of 
this  survey  area,  water  and  nesting 
cover  were  plentiful  and  temperatures 
were  mild  this  spring. 

Habitat  quality  decreased  to  the  north, 
especially  in  northern  and  western 
Quebec,  where  many  shallow  marshes 
and  bogs  were  either  completely  dry  or 
reduced  to  mudflats.  Beaver-pond 
habitat  was  also  noticeably  less  common 
than  normal.  To  the  east  in  Maine  and 
most  of  the  Maritime  provinces, 
conditions  were  excellent,  with 
adequate  water,  vegetation,  and  warm 
spring  temperatiues. 

Status  of  Teal 

Breeding  population  estimates  for 
blue-winged  teal  from  surveyed  areas 
total  5.5  million  blue-winged  teal, 
which  is  above  the  4.7  million  needed 
to  trigger  the  16-day  teal  season  in  the 
Central  and  Mississippi  Flyways,  and 
the  3.3  million  needed  to  trigger  the  9- 
day  teal  season  in  the  Atlantic  Flyway. 

Sandhill  Cranes 

The  Mid-Continent  Population  of 
Sandhill  Cranes  has  generally  stabilized 
at  comparatively  high  levels,  following 
increases  in  the  1970s.  The  Central 
Platte  River  Valley,  Nebraska,  spring 
index  for  2003,  uncorrected  for 
visibility,  was  316,676  cranes.  The  most 
recent  photo-corrected  3-year  average 
(for  2000-2002)  was  375,875,  which  is 
within  the  established  population- 
objective  range  of  343,000-465,000 
cranes.  All  Central  Flyway  States, 
except  Nebraska,  allowed  crane  hunting 
in  portions  of  their  respective  States  in 
2002-03.  About  8,800  hunters 
participated  in  these  seasons,  which 
was  10  percent  higher  than  the  number 
participating  in  the  previous  year.  An 
estimated  16,650  cranes  were  harvested 
in  the  Central  Flyway  during  2001-02 
seasons,  which  was  11%  higher  than  the 
previous  year's  estimate.  Retrieved 
harvests  in  the  Pacific  Flyway,  Canada, 
and  Mexico  were  estimated  to  be  about 
11,650  cranes  for  the  2002-03  period. 
The  total  North  American  sport  harvest, 
including  crippling  losses,  was 
estimated  at  31,830,  which  is  similar  to 
the  previous  year's  estimate.  The  long- 
term  trend  analysis  for  the  Mid- 


Continent  Population  diuing  1982-2000 
indicates  that  harvests  have  been 
increasing  at  a  higher  rate  than  the  trend 
in  population  growth  over  the  same 
period. 

The  fall  2002  pre-migration  survey 
estimate  for  the  Rocky  Mountain 
Population  of  sandhill  cranes  was 
18,803,  which  was  12%  higher  than  the 
previous  year's  estimate  of  16,559. 
Limited  special  seasons  were  held 
diuing  2002  in  portions  of  Arizona, 
Idaho,  Montana,  New  Mexico,  Utah,  and 
Wyoming,  resulting  in  a  harvest  of  639 
cranes,  which  is  29%  below  the 
previous  year's  record  high  harvest  of 
898  cranes. 

Woodcock 

Singing-Ground  and  Wing-Collection 
Surveys  were  conducted  to  assess  the 
population  status  of  the  American 
woodcock  (Scolopax  minor).  Singing- 
Ground  Siu^rey  data  for  2003  indicate 
that  the  numbers  of  displaying 
woodcock  in  the  Eastern  and  Central 
Regions  were  imchanged  from  2002 
(P>0.10);  although  the  point  estimates  of 
the  trends  were  higher.  Trends  from  the 
Singing-Ground  Survey  diuing  1993- 
2003  were  - 1.3  and  - 1.6  percent 
change  per  year  for  the  Eastern  and 
Central  regions,  respectively  (P<0.05). 
There  were  long-term  (1968-03) 
declines  (P<0.01)  of  2.3  percent  per  year 
in  the  Eastern  Region  and  1.8  percent 
per  year  in  the  Central  Region. 

The  2002  recruitment  index  for  the 
Eastern  Region  (1.4  immatures  per  adult 
female)  was  similar  to  the  2001  index, 
but  was  18  percent  below  the  long-term 
average.  The  recruitment  index  for  the 
Central  Region  (1.6  immatures  per  adult 
female)  was  1 7  percent  higher  than  the 
2001  index  of  1.3  immatures  per  female, 
and  was  similar  to  the  long-term 
averaga  The  index  of  daily  himting 
success  in  the  Eastern  Region  increased 
slightly  from  1.8  woodcock  per 
successful  hunt  in  2001  to  1.9  in  2002, 
but  seasonal  hunting  success  declined 
from  6.9  woodcock  per  successful 
hunter  in  2001  to  6.6  in  2002.  In  the 
Central  Region,  the  daily  success  index 
was  2.1  woodcock  per  successful  hunt 
in  both  2001  and  2002;  but  seasonal 
hunting  success  increased  from  10.0 
woodcock  per  successful  hunter  in  2001 
b  11.0  in  2002. 

Band-tailed  Pigeons  and  Doves 

A  significant  decline  in  the  Coastal 
population  of  band-tailed  pigeons 
occiured  diuing  1968-2002,  as 
indicated  by  the  Breeding  Bird  Survey 
(BBS);  however,  no  trend  was  noted 
over  the  most  recent  10  years. 
Additionally,  mineral-site  counts  at  10 
selected  sites  in  Oregon  indicate  a 


general  increase  over  the  most  recent  10 
years.  Call-Coxuit  Surveys  t;onducted  in 
Washington  showed  a  significant 
increase  during  1998-02  and  a 
nonsignificant  increase  during  1975-02. 
According  to  Harvest  Information 
Program  (HIP)  surveys,  approximately 
9,600  pigeons  were  taken  during  the 
2002-03  season.  The  Interior  band- 
tailed  pigeon  population  is  stable  with 
no  trend  indicated  by  the  BBS  over  the 
short-  or  long-term  periods.  An 
estimated  3,700  birds  were  taken  in 
2002-03. 

Analyses  of  Mourning  Dove  Call- 
Coimt  Survey  data  over  the  most  recent 
10  years  indicated  no  trend  in  doves 
heard  in  any  Management  Unit. 
Between  1966  and  2003.  all  3  Units 
exhibited  significant  declines.  In 
contrast,  for  doves  seen  over  the  10-year 
period,  a  significant  increase  was  found 
in  the  Eastern  Unit  while  no  trends  were 
found  in  the  Central  and  Western  Units. 
Over  38  years,  no  trend  was  found  for 
doves  seen  in  the  Eastern  and  Central 
Units  while  a  decline  was  indicated  for 
the  Western  Unit.  HIP  surveys  indicated 
that  about  22,700,000  mourning  doves 
were  bagged  nationwide  during  the 
2002-03  season. 

In  Arizona,  the  Vvhite-winged  dove 
population  has  shown  a  significant 
decline  between  1962  and  2003. 
However,  the  number  of  whitewings  has 
been  fairly  stable  since  the  1970s  and, 
over  the  most  recent  10  years,  there  is 
no  significant  trend  indicated.  The  2002 
har\'est  estimate  from  the  HIP  survey 
was  102,700.  In  Texas,  the  range  and 
density  of  white-winged  doves  continue 
to  expand.  In  2003,  the  whitewing 
population  in  Texas  was  estimated  to  be 
2,525,000  birds,  an  increase  of  8.4 
percent  from  2002.  A  more  inclusive 
count  in  San  Antonio  documented  more 
than  1.3  million  birds.  HIP  siuveys 
indicated  a  harvest  of  943,000 
whitewings  during  the  2002-03  season. 
The  expansion  of  whitewings  northward 
and  eastward  from-Texas  has  led  to 
reports  of  nesting  in  Louisiana. 
Arkansas,  Oklahoma,  Kansas,  and 
Missoim.  They  have  been  sighted  in 
Colorado,  Montana,  Nebraska.  Iowa,  and 
Minnesota.  Whitewings  are  believed  to 
be  expanding  northward  from  Florida 
and  have  been  seen  in  Georgia,  the 
Carolinas,  and  Pennsylvania. 

White-tipped  doves  are  maintaining  a 
relatively  stable  population  in  the 
Lower  Rio  Grande  Valley  of  Texas.  They 
are  most  abundant  in  cities  and.  for  the 
most  part,  are  not  available  to  hunting.  . 
The  2003  survey  averaged  0.95  birds  per 
stop,  a  2  percent  decrease  over  the  2002 
survey.  Diu'ing  the  special  4-day 
whitewing  season,  about  2,700  • 
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whitetips  were  bagged,  according  to 
State  harvest-survey  estimates. 

Review  of  Public  Comments  , 

The  preliminary  proposed  rulemaking 
(May  6  Federal  Register)  opened  the 
public  comment  period  for  migratory 
-  game  bird  hunting  regulations  and  the 
proposed  regidatory  alternatives  for  the 
2003-04  duck  hunting  season. 
Comments  concerning  early-season 
issues  and  the  proposed  alternatives  are 
simunarized  below  and  numbered  in  the 
order  used  in  the  May  6  Federal 
Register  document.  Only  the  numbered 
items  pertaining  to  early-seasons  issiles 
and  the  proposed  regulatory  alternatives 
for  which  written  comments  were 
received  are  included.  Consequently, 
the  issues  do  not  follow  in  direct 
numerical  or  alphabetical  order. 

We  received  reconunendations  from 
all  four  Flyway  Councils.  Some    ■ 
recommendations  supported 
continuation  of  last  year's  frameworks. 
Due  to  the  comprehensive  nature  of  the 
annual  review  of  the  frameworks 
performed  by  the  Councils,  support  for 
continuation  of  last  year's  frameworks  is 
assumed  for  items  for  which  no 
recommendations  were  received. 
Council  recommendations  for  changes 
in  the  framework*  are  summarized 
below.  We  seek  additional  information 
and  comments  on  the  recommendations 
in  this  supplemental  proposed  rule. 
New  proposals  and  modifications  to 
previously  described  proposals  are 
discussed  below.  Wherever  possible, 
they  are  discussed  under  headings 
corresponding  to  the  numbered  items  in 
the  May  6,  2003,  Federal  Register 
dociiment. 

1.  Ducks 

Categories  used  to  discuss  issues 
related  to  duck  harvest  management  are: 
(A)  General  Harvest  Strategy,  (B) 
Regulatory  Alternatives,  including 
specification  of  framework  dates,  season 
length,  and  bag  limits,  (C)  Zones  and 
Split  Seasons,  and  (D)  Special  Seasons/ 
Species  Management.  The  categories 
correspond  to  previously  published 
issues/discussions,  and  only  those 
containing  substantial  recommendations 
are  discussed  belowr 

D.  Special  Seasons/Species  Management 

i.  September  Teal  Seasons 

Council  Recommendations:  The 
Atlantic  FJyway  Council  recommended 
that  States  that  have  participated  in  the 
recent  experimental  teal  season 
(Delaware,  Maryland,  Virginia,  North 
Carolina,  South  Carolina,  and  Georgia) 
be  offered  an  operational  September  teal 
season  beginning  in  2003.  They 
recommend  that  the  season  run  for  nine 


consecutive  days  diu-ing  September  1- 
30,  2003.  with  a  bag  limit  not  to  exceed 
foxu-  teal,  whenever  the  breeding 
population  estimate  for  blue-winged  teal 
exceeds  3.3  million  in  the  traditional 
survey  area.  Delaware,  Georgia,  North 
Carolina,  and  Virginia  may  have 
shooting  hoiu^  between  one-half  hour 
before  suiu'ise  and  sunset,  while 
shooting  hours  for  Maryland  and  South 
Carolina  may  be  between  sunrise  and 
sunset. 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  the  16-day 
September  teal  seasons  continue  to  be 
used  when  the  blue-winged  teal 
breeding  population  is  at  or  above  4.7 
miUion,  based  on  the  recently 
completed  report,  "Assessment  of  16- 
Day  September  Teal  Seasons  1998-2000 
in  the  Central  and  Mississippi  ; 
Flyways." 

The  Central  Flyway  Council 
reconunended  that  Nebraska's 
experimental  September  teal  season 
become  operational. 

Service  Response:  In  2001 ,  the 
Atlantic  Flyway  Council  requested 
operational  status  for  a  special  teal 
season  in  the  four  States  (Delaware, 
Georgia,  Maryland,  and  Virginia)  that 
fully  met  the  established  criteria.  During 
the  ensuing  comment  period.  North 
Carolina  and  South  Carolina  submitted 
written  requests  that  we  reconsider  our 
proposed  decision  to  discontinue  their 
September  season  based  upon  data- 
analysis  inconsistencies  and  requested 
further  analysis.  We  decided  to  continue 
the  9-day  special  season  experimentally 
in  all  six  States  until  a  final  report  was 
submitted. 

In  2002,  we  delayed  action  on  the 
continuance  of  these  seasons  in  the 
Atlantic  Flyway  until  completion  of  a 
final  report.  Based  on  the  criteria  that 
were  established  and  agreed  to  by  the 
individual  participating  States  and  the 
Service,  we  propose  operational 
September  teal  seasons  in  Delaware, 
Virginia,  Maryland,  and  Georgia. 
However,  the  States  of  North  Carolina 
and  South  Carolina  have  not  met  the 
criteria  that  hxmter  nontarget  attempt 
rates  be  less  than  25  percent  over  the  3- 
year  experimental  period.  Thus,  we 
propose  to  suspend  the  season  in  these 
two  States. 

Although  we  are  aware  of  the  Atlantic 
Flyway's  request  that  we  evaluate 
hunter  performance  on  a  pooled  basis 
among  States  rather  than  on  a  State-by- 
State  basis,  we  do  not  believe  that  it  is 
appropriate  to  continue  these  seasons 
given  the  explicit  criteria  in  the  MOU  to 
evaluate  hunter  performance  on  a  State 
basis.  All  States,  including  North 


Carolina  and  South  Carolina,  signed  the 
MOU  at  the  start  of  the  experimental 
study  in  1998  and  agreed  to  the 
conditions  of  the  MOU  that  stipulated 
that  the  attempts  at  nontarget  species 
not  exceed  25  percent  on  an  individual 
State  basis. 

Regarding  Nebraska's  special  teal 
season,  we  do  not  concur  with  the 
Central  Flyway  Council's 
recommendation  for  operational  status 
of  this  season.  We  believe  that  the 
season  should  remain  experimental 
until  a  final  report  on  the  experiment  is 
completed. 

ii.  September  Teal/Wood  Duck  Seasons 

Council  Recommendations:  The 
Atlantic  Flyway  Coimcil  recommended 
that  the  bag  limit  for  Florida's  special 
September  wood  duck  and  teal  season 
remain  at  4  wood  ducks  and  teal  in  the 
aggregate. 

Service  Response:  In  2001,  we  granted 
operational  status  to  September  teal/ 
wood  duck  seasons  in  the  States  of 
Florida,  Kentucky,  and  Tennessee.  The 
September  teal/wood  duck  season  in  all 
three  States  is  a  5-day  season,  with  a 
daily  bag  limit  of  four  birds,  no  more 
than  two  of  which  can  be  wood  ducks. 
We  do  not  support  the  Council's  request 
for  a  4-wood  duck  daily  bag  limit  in 
Florida,  as  previously  existed.  This 
change  was  a  condition  of 
grandfathering  these  special  seasons. 
Additionally,  we  have  concern's  about 
our  ability  to  track  the  status  of  Florida's 
wood  duck  population  and  the  low  hen 
wood  duck  survival  rates  noted  during 
the  recently  completed  Monitoring 
Initiative. 

iii.  Youth  Hunt 

Council  Recommendations:  The 
Atlantic  Flyway  Council  recommended 
that  the  Service  allow  all  States  the 
option  of  holding  "youth  waterfowl 
hunt  days"  on  nonconsecutive  hunting 
days,  while  maintaining  the 
requirement  that  they  must  be  held  on 
non-school  days. 

Service  Response:  In  2000,  in  light  of 
continuing  interest  from  the  Flyway 
Councils,  we  decided  to  expand  the 
special  youth  waterfowl  hunt  from  1 
day  to  2  consecutive  days.  Anecdotal 
data  suggested  that  the  special  hunt  is 
very  popular  and  has  provided  an 
excellent  opportunity  to  introduce 
youth  hunters  to  the  sport  of 
waterfowling  and  waterfowl  and 
wetland  conservation.  Expansion  of  the 
special  hunt  to  2  consecutive  days  was 
implemented  to  help  reduce  travel 
difficulties  and  scheduling  conflicts 
inherent  with  the  1-day  hunt  previously 
implemented. 
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In  2001,  the  Service  concurred  with 
the  Atlantic  Flyway  Council's 
reconunendation  to  expand  the  youth 
hunt  to  2  consecutive  hunting  days 
because  Sunday  hunting  is  prohibited  in 
some  States  in  the  Flyway.  We  do  not 
support  huther  expansion  of  the  special 
youth  hunt  to  2  nonconsecutive  himting 
days.  Fvulher  separation  of  hunting  days 
would  be  inconsistent  with  the  piupose 
identified  earlier  by  the  Flyway 
Councils  for  expanding  the  special  hunt 
to  2  days,  which  was  to  reduce  travel 
difficulties  and  scheduling  conflicts 
inherent  with  the  former  1-day  hunt. 

2.  Sea  Ducks 

During  last  year's  season,  we  were 
made  aware  of  a  conflict  between  the 
hamework  closing  date  for  ducks  and 
that  for  sea  ducks.  The  latest  closing 
dates  for  ducks  was  extended  to  the  last 
Sunday  in  January,  while  the  closing 
date  for  sea  ducks  remained  at  January 
20.  Therefore,  to  avoid  the 
complications  of  sea  ducks  in  the 
regular-duck-season  bag,  we  propose 
that  the  closing  date  for  sea  ducks  be 
January  31. 

4.  Canada  Geese 

A.  Special  Seasons 

Council  Recommendations:  The 
Atlantic  Fljrway  Council  recommended 
that  the  Service  increase  the  special 
September  Canada  goose  hunting  season 
bag  limit  to  8,  with  no  possession  limit, 
beginning  with  the  2003-04  hunting 
season.  They  further  reconunended  that 
the  framework  closing  date  for  the 
specicil  September  Canada  goose  season 
in  North  Carolina's  Northeast  Himt 
Zone  be  extended  from  September  20  to 
September  30.  They  also  recommended 
that  the  September  1-30  framework 
dates  for  Rhode  Island's  September 
resident  Canada  goose  season  be  made 
operational. 

The  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council 
recommended  that  the  experimental 
early  Canada  goose  season  in  Huron, 
Tuscola,  and  Saginaw  counties  in 
Michigan  be  extended  for  1  year. 
Fiulher,  the  Committees  recommended 
that  the  Service  grant  operational  status 
to  Minnesota's  Special  September 
Canada  Goose  Season  extension  (16-22 
September). 

The  Central  Flyway  Council 
reconunended  that  South  Dakota's  3- 
year  experimental  September  Canada 
goose  season  (September  16-30)  become 
operational  for  all  of  eastern  South 
Dakota  (east  of  the  Missouri  River), 
begiiming  in  2003. 


The  Pacific  Fljrway  Coimcil 
recommended  that  Wyoming's  special- 
season  framework  for  the  Rocky 
Mountain  population  of  western  Canada 
geese  consist  of  an  8-day  season  dining 
September  1-15  in  Bear  River,  Salt 
River,  Farson-Eden  Area,  Bridger  Valley, 
and  Teton  Counties,  and  the  Little 
Snake  River  drainage  portion  of  Carbon 
Coimty.  All  participants  must  have  a 
vaUd  State  permit  for  the  special  season. 
The  number  of  permits  may  not  exceed 
240  in  the  Bear  River,  Salt  River, 
Farson-Eden  Area,  and  Bridger  Valley 
area,  and  20  permits  in  the  Little  SnaJce 
River  drainage  portion  of  Carbon 
County.  The  daily  bag  limit  would  be  3, 
with  season  and  possession  limits  of  6. 
Where  applicable,  the  season  must  be 
concurrent  with  the  September  portion 
of  the  sandhill  crane  season. 

Service  Response:  We  concur  with  the 
Atlantic  Flyway  Coimcil 's  request 
regarding  North  Carolina  and  Rhode 
Island.  We  also  concur  .with  the 
recommendation  to  increase  the  daily 
bag  limit  in  the  September  Canada  goose 
seasons  from  5  to  8,  but  believe  that  the 
possession  limit  should  be  16. 

Regarding  South  Dakota's 
experimental  September  Canada  goose 
season,  we  believe  the  season  should 
remain  experimental  until  a  final  report 
is  prepared,  approved  by  the  Flyway 
Council,  and  transmitted  to  the  Service. 
This  is  consistent  with  the  normal 
procedures  for  approval  of  experimental 
seasons.  We  do  not  concur  with  the 
recommendation  for  operational  status 
of  any  areas  outside  the  current 
experimental  area.  Special  seasons  after 
September  15  in  other  portions  of  the 
State  initially  must  be  experimental. 

We  concur  with  the  recommendations 
from  the  Upper-  and  Lower-Region 
Regulations  Committees  of  the 
Mississippi  Flyway  Council  and  the 
Pacific  Flyway  Council. 

B.  Regular  Seasons 

Council  Recommendations:  The 
Upper-  and  Lower-Region  Regulations 
Committees  of  the  Mississippi  Flyway 
Coimcil  recommended  that  the 
framework  opening  date  for  all  species 
of  geese  for  the  regular  goose  seasons  in 
hiichigan  and  Wisconsin  be  September 
16,  2003. 

Service  Response:  We  concur. 

9.  Sandhill  Cranes 

Council  Recommendations:  The 
Central  Flyway  Council  recommended 
accepting  the  2002  Rocky  Mountain 
population  of  sandhill  cranes  harvest 
allocation  of  668  birds  as  proposed  by 
the  Pacific  Flyway. 

Service  Response:  We  conciu". 


20.  Puerto  Rico 

Written  Comments:  The  Puerto  Rico 
Department  of  Natural  and 
Enviromnental  Resources  requested 
increasing  the  daily  bag  limit  for  doves 
from  10  to  15  doves  in  the  aggregate,  of 
which  no  more  than  3  could  be 
mourning  doves. 

Service  Response:  We  concur.  Surveys 
in  Puerto  Rico  indicate  that  white- 
winged  and  Zenaida  doves  are 
increasing  while  mourning  doves  are 
declining.  Additionally,  a  review  of 
banding  records  failed  to  document  any 
interchange  of  doves  between  Puerto 
Rico  and  the  United  States;  thus,  a 
change  in  hunting  regulations  would 
have  no  impact  on  U.S.  dove 
populations. 

Public  Comment  Invited 

The  Department  of  the  Interior's 
policy  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
We  intend  that  adopted  final  rules  be  as 
responsive  as  possible  to  all  concerned  . 
interests  and,  therefore,  seek  the 
comments  and  suggestions  of  the  public, 
other  concerned  governmental  agencies, 
nongovernmental  organizations,  and 
other  private  interests  on  these 
proposals.  Accordingly,  we  invite 
interested  persons  to  submit  written 
comments,  suggestions,  or 
recommendations  regarding  the 
proposed  regulations  to  the  address 
indicated  under  the  caption  ADDRESSES. 

Special  circumstances  involved  in  the 
establishment  of  these  regulations  limit 
the  amount  of  time  that  we  can  allow  for 
public  conunent.  Specifically,  two 
considerations  compress  the  time  in 
which  the  rulemaking  process  must 
operate:  (1)  the  need  to  estabfish  final 
rules  at  a  point  early  enough  in  the 
summer  to  allow  affected  State  agencies 
to  adjust  their  licensing  and  regulatory 
mechanisms;  and  (2)  the  unavailability, 
before  mid- June,  of  specific,  reliable 
data  on  this  year's  status  of  some 
waterfowl  and  migratory  shore  and 
upland  game  bird  populations. 
Therefore,  we  believe  that  to  allow 
comment  periods  past  the  dates 
specified  in  DATES  is  contrary  to  the 
pubUc  interest. 

Before  promulgation  of  final 
migratory  game  bird  hunting 
regulations,  we  will  take  into 
consideration  all  comments  received. 
Such  comments,  and  any  additional 
information  received,  may  lead  to  final 
regulations  that  differ  from  these 
proposals.  You  may  inspect  comments 
received  on  the  proposed  aiuiual 
regulations  diuing  normal  business 
hours  at  the  Service's  office  in  room 
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4107.  4501  North  Fairfax  Drive, 
Arlington,  Virginia.  For  each  series  of 
proposed  rulemakings,  we  will  establish 
specific  comment  periods.  We  will 
consider,  but  possibly  may  not  respond 
in  detail  to.  each  comment.  However,  as 
in  the  past,  we  will  summarize  all 
comments  received  during  the  comment 
period  and  respond  to  them  in  the  final 
rule. . 

NEPA  Consideration 

* 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Environmental 
Protection  Agency  on  June  9;  1988.  We 
published  Notice  of  Availability  in  the 
Federal  Register  on  June  16,  1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18,  1988  (53  FR 
31341).  In  addition,  an  August  1985 
environmental  assessment  entitled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  address  indicated 
under  the  caption  ADDRESSES. 

In  a  proposed  rule  published  in  the 
April  30.  2001,  Federal  Register  (66  FR 
21298).  we  expressed  our  intent  to  begin 
the  process  of  developing  a  new  EIS  for 
the  migratory  bird  hunting  program. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  2003-04 
migratory  game  bird  hunting 
regulations,  we  will  consider  provisions 
of  the  Endangered  Species  Act  of  1973, 
as  amended,  (16  U.S.C.  1531-1543; 
hereinafter  the  Act)  to  ensure  that 
hunting  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
designated  as  endangered  or  threatened 
or  modify  or  destroy  its  critical  habitat 
and  is  consistent  with  conservation 
programs  for  those  species. 
Consultations  under  Section  7  of  this 
Act  may  cause  us  to  change  proposals 
in  this  and  future  supplemental 
proposed  rulemaking  documents. 

Executive  Order  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866.  The  migratory 
bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  OMB  under 
Executive  Order  12866.  As  such,  a  cost/ 
benefit  analysis  was  prepared  in  1 998 
and  is  further  discussed  below  under 
the  heading  Regulator^'  Flexibility  Act. 
Copies  of  the  cost/benefit  analysis  are 


available  upon  request  from  the  address 
indicated  under  the  caption  ADDRESSES. 
Executive  Order  12866  requires  each 
agency  towrite  regulations  that  are  easy 
to  understand.  We  invite  comments  on 
how  to  make  this  rule  easier  to 
understand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  me  rule 
clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections? 

(5)  Is  the  description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of  the 
Executive  Secretariat  and  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229,  1849  C  Street,  NW., 
Washington,  DC  20240.  You  may  also  e- 
mail  comments  to  this  address: 
Exsec@ios.  doi.gov. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  In  1998,  we  analyzed  the 
economic  impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail,  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis).  The 
1998  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities 
and  estimated  that  migratory  bird 
hunters  would  spend  between  S429 
million  and  $1,084  billion  at  small 
businesses  in  1998.  The  primary  source 
of  information  about  hunter 
expenditures  for  migratory  game  bird 
hunting  is  the  National  Survey  of 
Fishing,  Hunting,  and  Wildlife- 
Associated  Recreation,  which  is 
conducted  at  5-year  intervals.  The  1998 
Analysis  utilized  the  1996  National 
Hunting  and  Fishing  Survey  and  the 
U.S.  Department  of  Commerce's  County 
Business  Patterns.  In  2002,  the  results 
from  the  2001  National  Hunting  and 
Fishing  Survey  were  released.  This  year, 
we  will  update  the  1998  Analysis  with 
information  from  the  2001  National 
Hunting  and  Fishing  Survey.  Copies  of 
the  1998  Analysis  are  available  upon 


request  from  the  Division  of  Migratory 
Bird  Management. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
required  by  5  U.S.C.  801  under  the 
exemption  contained  in  5  U.S.C.  808(1). 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
The  various  recordkeeping  and 
reporting  requirements  imposed  under 
regulations  established  in  50  CFR  part 
20,  subpart  K,  are  utilized  in  the 
formulation  of  migratory  game  bird 
hunting  regulations.  Specifically,  OMB 
has  approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  clearance  number  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  OMB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
clearance  number  1018-0023  (expires 
07/31/2003).  The  information  from  this 
survey  is  used  to  estimate  the 
magnitude  and  the  geographical  and 
temporal  distribution  of  the  harvest,  and 
the  portion  it  constitutes  of  the  total 
population. 

A  Federal  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  requfred  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq..  that  this  rulemaking 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local  or 
State  government  or  private  entities. 
Therefore,  this  rule  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that  this 
rule  will  not  unduly  burden  the  judicial 
system  and  meets  the  requirements  of 
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sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  this  proposed  rule,  authorized  by 
the  Migratory  Bird  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  otherwise 
unavailable  privileges  and,  therefore, 
reduce  restrictions  on  the  use  of  private 
and  public  property. 

Energy  Effects — ^Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  While  this 
proposed  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  expected  to  adversely  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Federalism  Effects 

pue  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  ftom  which  the 
States  make  selections  regarding  the 
hxmting  of  migratory  birds,  and  we 
employ  guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  ttibe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  process  allows  States  to  participate 
in  the  development  of  frameworks  from 
which  they  will  make  selections, 
thereby  having  an  influence  on  their 
own  regulations.  These  rules  do  not 
have  a  substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment. 

List  of  Subiects  in  50  CFR  Pari  20 

Exports,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements, 
Transportation,  Wildlife. 

The  rules  that  eventually  will  be 
promulgated  for  the  2003-04  himting 
season  are  authorized  under  16  U.5.C. 
703-712  and  16  U.S.C.  742  a-y. 

Dated:  July  9,  2003. 

Craig  M  anson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

Proposed  Regulations  Frameworks  for 
2003-04  Early  Hunting  Seasons  on 
Certain  Migratory  Game  Birds 

Pursuant  to  the  Migratory  Bird  Treaty 
Act  and  delegated  authorities,  the 
Department  of  the  Interior  approved  the 
following  proposed  frameworks,  which 
prescribe  season  lengths,  bag  limits, 
shooting  hours,  and  outside  dates 
within  which  States  may  select  hunting 
seasons  for  certain  migratory  game  birds 
between  September  1,  2003,  and  March 
10,  2004. 

General 

Dates:  All  outside  dates  noted  below 
are  inclusive. 

Shooting  and  Hawking  (taking  by 
falconry)  Hours:  Unless  otherwise 
specified,  from  one-half  hour  before 
sunrise  to  sunset  daily. 

Possession  Limits:  Unless  otherwise 
specified,  possession  limits  are  twice 
the  daily  bag  limit. 

Flyways  and  Management  Units 

Waterfowl  Flyways 

Atlantic  Flyway — includes 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Mississippi  Flyway — includes 
Alabama,  Arkansas,  Illinois,  Indiana, 
Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio, 
Tennessee,  and  Wisconsin. 

Central  Flyway — includes  Colorado 
(east  of  the  Continental  Divide),  Kansas, 
Montana  (Counties  of  Blaine,  Carbon, 
Fergus,  Judith  Basin,  Stillwater, 
Sweetgrass,  Wheatland,  and  all  counties 
east  thereof),  Nebraska,  New  Mexico 
(east  of  the  Continental  Divide  except 
the  Jicarilla  Apache  Indian  Reservation), 
North  Dakota,  Oklahoma,  South  Dakota, 
Texas,  and  Wyoming  (east  of  the 
Continental  Divide). 

Pacific  Flyway — includes  Alaska, 
Arizona,  California,  Idaho,  Nevada, 


Oregon,  Utah,  Washington,  and  those 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming  not  included  in 
the  Central  Flyway. 

Management  Units 

Mourning  Dove  Management  Units 

Eastern  Management  Unit — All  States 
east  of  the  Mississippi  River,  and 
Louisiana. 

Central  Management  Unit — Arkansas, 
Colorado,  Iowa,  Kansas,  Minnesota, 
Missouri,  Montana,  Nebraska,  New 
Mexico,  North  Dakota,  Oklahoma,  South 
Dakota,  Texas,  and  Wyoming. 

Western  Management  Unit — Arizona, 
California,  Idaho,  Nevada,  Oregon,  Utah, 
and  Washington. 

Woodcock  Management  Regions 

Eastern  Management  Region — 
Connecticut,  Delaware,  Florida,  Georgia, 
Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Peimsylvania,  Rhode 
Island,  South  Carolina,  Vermont, 
Virginia,  and  West  Virginia. 

Central  Management  Region — 
Alabama,  Arkansas,  Illinois,  Indiana. 
Iowa,  Kansas,  Kentucky,  Louisiana, 
Michigan,  Miimesota,  Mississippi, 
Missoiui,  Nebraska,  North  Dakota,  Ohio, 
Oklahoma,  South  Dakota,  Tennessee, 
Texas,  and  Wisconsin. 

Other  geographic  descriptions  are 
contained  in  a  later  portion  of  this 
document. 

Compensatory  Days  in  the  Atlantic 
Flyway:  In  the  Atlantic  Flyway  States  of 
Connecticut,  Delaware,  Maine, 
Maryland,  Massachusetts',  New  Jersey, 
North  Carolina,  Pennsylvania,  and 
Virginia,  where  Sunday  hunting  is 
prohibited  statewide  by  State  law,  all 
Simdays  are  closed  to  all  take  of 
migratory  waterfowl  (including 
mergansers  and  coots). 

Special  September  Teal  Season 

Outside  Dates:  Between  September  1 
and  September  30,  an  open  season  on 
all  species  of  teal  may  be  selected  by  the 
following  States  in  areas  delineated  by 
State  regulations: 

Atlantic  Flyway — Delaware,  Florida, 
Georgia,  Maryland,  and  Virginia. 

Mississippi  Flyway — Alabama, 
Arkansas,  Illinois,  Indiana,  Kentucky, 
Louisiana,  Mississippi,  Missouri,  Ohio, 
and  Tennessee. 

Central  Flyway — Colorado  (part), 
Kansas,  Nebraska  (part).  New  Mexico 
(part),  Oklahoma,  and  Texas.  The  season 
in  Nebraska  is  experimental. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  16  consecutive 
days,  except  in  the  Atlantic  Flyway  and 
Nebraska  in  the  Central  Flyway,  where 


42552 


Federal  Register /Vol.  68,  No.  137 /Thursday.  July  17,  20037  Proposed  Rules 


the  season  may  not  exceed  9 
consecutive  days.  The  daily  bag  limit  is 
4  teal. 

Shooting  Hours: 

Atlantic  Flyway — One-half  hour 
before  sunrise  to  sunset  except  in 
Maryland,  where  the  hours  are  from 
sunrise  to  sunset. 

Mississippi  and  Central  Flyways — 
One-half  hour  before  sunrise  to  sunset, 
except  in  the  States  of  Arkansas, 
Illinois,  Indiana.  Missouri,  and  Ohio, 
where  the  hours  are  from  suiuise  to 
sunset. 

Special  September  Duck  Seasons 

Florida,  Kentucky  and  Tennessee:  In 
lieu  of  a  special  September  teal  season, 
a  5-consecutive-day  season  may  be 
selected  in  September.  The  daily  bag 
limit  may  not  exceed  4  teal  and  wood 
ducks  in  the  aggregate,  of  which  no 
more  than  2  may  be  wood  ducks. 

Iowa:  Iowa  may  hold  up  to  5  days  of 
its  regular  duck  hunting  season  in 
September.  All  ducks  that  are  legal 
during  the  regular  duck  season  may  be 
taken  during  the  September  segment  of 
the  season.  The  September  season 
segment  may  commence  no  earlier  than 
the  Saturday  nearest  September  20 
(September  20).  The  daily  bag  and 
possession  limits  will  be  the  same  as 
those  in  effect  last  year,  but  are  subject 
to  change  during  the  late-season 
regulations  process.  The  remainder  of 
the  regular  duck  season  may  not  begin 
before  October  10. 

Special  Youth  Waterfowl  Hunting  Days 

Outside  Dates:  States  may  select  two 
consecutive  days  (hunting  days  in 
Atlantic  Flyway  States  with 
compensatory  days)  per  duck-hunting 
zone,  designated  as  "Youth  Waterfowl 
Himting  Days,"  in  addition  to  their 
regular  duck  seasons.  The  days  must  be 
held  outside  any  regular  duck  season  on 
a  weekend,  holidays,  or  other  non- 
school  days  when  youth  hunters  would 
have  the  maximum  opportunity  to 
participate.  The  days  may  be  held  up  to 
14  days  before  or  after  any  regular  duck- 
season  frameworks  or  within  any  split 
of  a  regular  duck  season,  or  within  any 
other  open  season  on  migratory  birds. 

Daily  Bag  Limits:  The  daily  bag  limits 
may  include  ducks,  geese,  mergansers, 
coots,  moorhens,  and  gallinules  and 
would  be  the  same  as  those  allowed  in 
the  regular  season.  Flyway  species  and 
area  restrictions  would  remain  in  effect. 

Shooting  Hours:  One-half  hour  before 
sunrise  to  sunset. 

Participation  Restrictions:  Youth 
hunters  must  be  15  years  of  age  or 
younger.  In  addition,  an  adult  at  least  18 
years  of  age  must  accompany  the  youth 
hunter  into  the  field.  This  adult  may  not 


duck  hunt  but  may  participate  in  other 
seasons  that  are  open  on  the  special 
youth  day. 

Scoter,  Eider,  and  Oldsquaw  Ducks 
(Atlantic  Flyway) 

Outside  Dates:  Between  September  15 
and  January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  to  exceed  107  days,  with  a 
daily  bag  limit  of  7,  singly  or  in  the 
aggregate  of  the  listed  sea-duck  species, 
of  which  no  more  than  4  may  be  scoters. 

Daily  Bag  Limits  During  the  Regular 
Duck  Season:  Within  the  special  sea 
duck  areas,  during  the  regular  duck 
season  in  the  Atlantic  Flyway,  States 
may  choose  to  allow  the  above  sea  duck 
limits  in  addition  to  the  limits  applying 
to  other  ducks  during  the  regular  duck 
season.  In  all  other  areas,  sea  ducks  may 
be  taken  only  during  the  regular  open 
season  for  ducks  and  are  part  of  the 
regular  duck  season  daily  bag  (not  to 
exceed  4  scoters)  and  possession  limits. 

Areas:  In  all  coastal  waters  and  all 
waters  of  rivers  and  streams  seaward 
from  the  first  upstream  bridge  in  Maine, 
New  Hampshire,  Massachusetts,  Rhode 
Island,  Connecticut,  and  New  York;  in 
any  waters  of  the  Atlemtic  Ocean  and  in 
any  tidal  waters  of  emy  bay  which  are 
separated  by  at  least  1  mile  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  New  Jersey, 
South  Carolina,  and  Georgia;  and  in  any 
waters  of  the  Atlantic  Ocean  and  in  any 
tidal  waters  of  any  bay  which  are    . 
separated  by  at  least  800  yards  of  open 
water  from  any  shore,  island,  and 
emergent  vegetation  in  Delaware, 
Maryland,  North  Carolina  and  Virginia; 
and  provided  that  any  such  areas  have 
been  described,  delineated,  and 
designated  as  special  sea-duck  hunting 
areas  under  the  hunting  regulations 
adopted  by  the  respective  States. 

Special  Early  Canada  Goose  Seasons 

Atlantic  Flyway 
General  Seasons 

Canada  goose  seas9ns  of  up  to  15  days 
during  September  1-15  may  be  selected 
for  the  Eastern  Unit  of  Maryland  and 
Delaware.  Seasons  not  to  exceed  30  days 
during  September  1-30  may  be  selected 
for  the  Northeast  Hunt  Unit  of  North 
Carolina,  New  Jersey,  and  Rhode  Island. 
Except  for  experimental  seasons 
described  below,  seasons  may  not 
exceed  25  days  during  September  1-25 
in  the  remainder  of  the  Flyway.  Areas 
open  to  the  hunting  of  Canada  geese 
must  be  described,  delineated,  and 
designated  as  such  in  each  State's 
hunting  regulations. 

Daily  Bag  Limits:  Not  to  exceed  8 
Canada  geese. 


Experimental  Seasons 

Experimental  Canada  goose  seasons  of 
up  to  25  days  during  September  1-25 
may  be  selected  for  the  Montezuma 
Region  of  New  York  and  the  Lake 
Champlain  Region  of  New  York  and 
Vermont.  Experimental  seasons  of  up  to 
30  days  during  September  1-30  may  be 
selected  by  Connecticut,  Florida, 
Georgia,  New  York  (Long  Island  Zone), 
North  Carolina  (except  in  the  Northeast 
Himt  Unit),  and  South  Carolina.  Areas 
open  to  the  hiuiting  of  Canada  geese 
must  be  described,  delineated,  and 
designated  as  such  in  each  State's 
hunting  regulations. 

Daily  Bag  Limits:  Not  to  exceed  8 
Canada  geese. 

Mississippi  Flyway 

General  Seasons 

Canada  goose  seasons  of  up  to  15  days 
during  September  1-15  may  be  selected, 
except  in  the  Upper  Peninsula  in 
Michigan,  where  the  season  may  not 
extend  beyond  September  10,  and  in 
Minnesota  (except  in  the  Northwest 
Goose  Zone),  where  a  season  of  up  to  22 
days  during  September  1-22  may  be 
selected.  The  daily  bag  limit  may  not 
exceed  5  Canada  geese.  Areas  open  to 
the  hunting  of  Canada  geese  must  be 
described,  delineated,  and  designated  as 
such  in  each  State's  hunting  regulations. 

An  experimental  Canada  goose  season 
of  up  to  10  consecutive  days  diu^ing 
September  1-10  may  be  selected  by 
Michigan  for  Huron,  Saginaw,  and 
Tuscola  Counties,  except  that  the 
Shiawassee  National  Wildlife  Refuge, 
Shiawassee  River  State  Game  Area 
Refuge,  and  the  Fish  Point  Wildlife  Area 
Refuge  will  remain  closed.  The  daily 
bag  limit  may  not  exceed  2  Canada 
geese. 

Central  Flyway 

General  Seasons 

Canada  goose  seasons  of  up  to  15  days 
diuing  September  1-15  may  be  selected. 
The  daily  bag  limit  may  not  exceed  5 
Canada  geese.  Areas  open  to  the  hunting 
of  Canada  geese  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  himting  regulations. 

Experimental  Seasons 

An  experimental  Canada  goose  season 
of  up  to  12  consecutive  days  during 
September  16-27  may  be  selected  by 
South  Dakota.  The  daily  bag  limit  may 
not  exceed  5  Canada  geese. 

An  experimental  Canada  goose  season 
of  up  to  9  consecutive  days  during 
September  22-30  may  be  selected  by 
Oklahoma.  The  daily  bag  limit  may  not 
exceed  5  Canada  geese. 
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Pacific  Flyway 
General  Seasons 

California  may  select  a  9-day  season 
in  Humboldt  County  during  the  period 
September  1-15.  The  daily  bag  limit  is 
2. 

Colorado  may  select  a  9-day  season 
during  the  period  of  September  1-15. 
The  daily  bag  Umit  is  3. 

Oregon  may  select  a  special  Canada 
goose  season  of  up  to  15  days  diuing  the 
period  September  1-15.  In  addition,  in 
the  NW  goose  management  zone  in 
Oregon,  a  15-day  season  may  be  selected 
during  the  period  September  1-20. 
Daily  bag  limits  may  not  exceed  5 
Canada  geese. 

Idaho  may  select  a  7-day  season  in  the 
special  East  Canada  Goose  Zone,  as 
described  in  State  regulations,  diuing 
the  period  September  1-15.  All 
participants  must  have  a  valid  State 
permit,  and  the  total  number  of  permits 
issued  is  not  to  exceed  110  for  this  zone. 
The  daily  bag  limit  is  2. 

Idaho  may  select  a  7-day  Canada 
goose  season  during  the  period 
September  1-15  in  Nez  Perce  County, 
with  a  bag  limit  of  4. 

Washington  may  select  a  special 
Canada  goose  season  of  up  to  15  days 
during  the  period  September  1-15. 
Daily  bag  limits  may  not  exceed  5 
Canada  geese. 

Wyoming  may  select  an  8-day  season 
on  Canada  geese  between  September  1- 
15.  This  season  is  subject  to  the 
following  conditions: 

1.  Where  applicable,  the  season  must 
be  concurrent  with  the  September 
portion  of  the  sandhill  crane  season. 

2.  All  participants  must  have  a  valid 
State  permit  for  the  special  season. 

3.  A  daily  bag  limit  of  3,  with  season 
and  possession  limits  of  6,  will  apply  to 
the  special  season. 

Areas  open  to  hunting  of  Canada 
geese  in  each  State  must  be  described, 
delineated,  and  designated  as  such  in 
each  State's  hunting  regulations. 

Regular  Goose  Seasons 

Regular  goose  seasons  may  open  as 
early  as  September  16  in  Wisconsin  and 
Midiigan.  Season  lengths,  bag  and 
possession  limits,  and  other  provisions 
will  be  established  during  the  late- 
season  regulations  process. 

Sandhill  Cranes 

Regular  Seasons  in  the  Central 
Flyway: 

Outside  Dates:  Between  September  1 
and  February  28. 

Hunting  Seasons:  Seasons  not  to 
exceed  37  consecutive  days  may  be 
selected  in  designated  portions  of  North 
Dakota  (Area  2)  and  Texas  (Area  2). 


Seasons  not  to  exceed  58  consecutive 
days  may  be  selected  in  designated 
portions  of  the  following  States: 
Colorado,  Kansas,  Montana,  North 
Dakota,  South  Dakota,  and  Wyoming. 
Seasons  not  to  exceed  93  consecutive 
days  may  be  selected  in  designated 
portions  of  the  following  States:  New 
Mexico,  Oklahoma,  and  Texas. 

Daily  Bag  Limits:  3  sandhill  cranes, 
except  2  sandhill  cranes  in  designated 
portions  of  North  Dakota  (Area  2)  and 
Texas  (Area  2). 

Permits:  Each  person  participating  in 
the  regular  sandhill  crane  seasons  must 
have  a  valid  Federal  sandhill  crane 
hunting  permit  and/or,  in  those  States 
where  a  Federal  sandhill  crane  permit  is 
not  issued,  a  State-issued  Harvest 
Information  Survey  Program  (HIP) 
certification  for  game  bird  hunting  in 
their  possession  while  hunting. 

Special  Seasons  in  the  Central  and 
Pacific  Flyways: 

Arizona,  Colorado,  Idaho,  Montana, 
New  Mexico,  Utah,  and  Wyoming  may 
select  seasons  for  hunting  sandhill 
cranes  within  the  range  of  the  Rocky 
Mountain  Population  (RMP)  subject  to 
the  following  conditions: 

Outside  Dates:  Between  September  1 
and  January  31. 

Hunting  Seasons:  The  season  in  any 
State  or  zone  may  not  exceed  30  days. 

Bag  Limits:  Not  to  exceed  3  daily  and 
9  per  season. 

Permits:  Participants  must  have  a 
valid  permit,  issued  by  the  appropriate 
State,  in  their  possession  while  hunting. 

Other  Provisions:  Numbers  of  permits, 
open  areas,  season  dates,  protection 
plans  for  other  species,  and  other 
provisions  of  seasons  must  be  consistent 
with  the  management  plan  and 
approved  by  the  Central  and  Pacific 
Flyway  Councils  with  the  following 
exceptions:        , 

1.  In  Utah,  the  requirement  for 
monitoring  the  racial  composition  of  the 
harvest  in  the  experimental  season  is 
waived,  and  100  percent  of  the  harvest 
will  be  assigned  to  the  RMP  quota; 

2.  In  Arizona,  the  annual  requirement 
for  monitoring  the  racial  composition  of 
the  harvest  is  changed  to  once  every  3 
years; 

3.  In  Idaho,  seasons  are  experimental, 
and  the  requirement  for  monitoring  the 
racial  composition  of  the  harvest  is 
waived;  100  percent  of  the  harvest  will 
be  assigned  to  the  RMP  quota;  and 

4.  In  New  Mexico,  the  season  in  the 
Estancia  Valley  is  experimental,  with  a 
requirement  to  monitor  the  level  and 
racial  composition  of  the  harvest; 
greater  sandhill  cranes  in  the  harvest 
will  be  assigned  to  the  RMP  quota. 


Common  Moorhens  and  Purple 
Gallinules 

Outside  Dates:  Between  September  1 
and  January  20  in  the  Atlantic  Flyway, 
and  between  September  1  and  the 
Sunday  nearest  January  20  (January  18) 
in  the  Mississippi  and  Central  Flyways. 
States  in  the  Pacific  Flyway  have  been 
allowed  to  select  their  hunting  seasons 
between  the  outside  dates  for  the  season 
on  ducks;  therefore,  they  are  late-season 
frameworks,  and  no  frameworks  are 
provided  in  this  document. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  70  days 
in  the  Atlantic,  Mississippi,  and  Central 
Flyways.  Seasons  may  be  split  into  2 
segments.  The  daily  bag  limit  is  15 
common  moorhens  and  purple 
gallinules,  singly  or  in  the  aggregate  of 
the  two  species. 

Zoning:  Seasons  may  be  selected  by 
zones  established  for  duck  hunting. 

Rails 

Outside  Dates:  States  included  herein 
may  select  seasons  between  September 

1  and  January  20  on  clapper,  king,  sora, 
and  Virginia  rails. 

Hunting  Seasons:  The  season  may  not 
exceed  70  days,  and  may  be  split  into 

2  segments. 
Daily  Bag  Limits: 

Clapper  and  King  Rails — In  Rhode 
Island,  Connecticut,  New  Jersey, 
Delaware,  and  Maryland,  10,  singly  or 
in  the  aggregate  of  the  two  species.  In 
Texas,  Louisiana,  Mississippi,  Alabama, 
Georgia,  Florida,  South  Carolina,  North 
Carolina,  and  Virginia,  15,  singly  or  in 
the  aggregate  of  the  two  species. 

Sora  and  Virginia  Rails — In  the 
Atlantic,  Mississippi,  and  Central 
Flyways  and  the  Pacific-Flyway 
portions  of  Colorado,  Montana,  New 
Mexico,  and  Wyoming,  25  daily  and  25 
in  possession,  singly  or  in  the  aggregate 
of  the  two  species.  The  season  is  closed 
in  the  remainder  of  the  Pacific  Fljrway. 

Common  Snipe 

Outside  Dates:  Between  September  1 
and  February  28,  except  in  Maine, 
Vermont,  New  Hampshire, 
Massachusetts,  Rhode  Island, 
Connecticut,  New  York,  New  Jersey, 
Delaware,  Maryland,  and  Virginia, 
where  the  season  must  end  no  later  than 
January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  107 
days  and  may  be  split  into  two 
segments.  The  daily  bag  limit  is  8  snipe. 

Zoning:  Seasons  may  be  selected  by 
zones  established  for  duck  hunting. 

American  Woodcock 

Outside  Dates:  States  in  the  Eastern 
Management  Region  may  select  hunting 
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seasons  between  October  1  and  January 
31'.  States  in  the  Central  Management 
Region  may  select  hunting  seasons 
between  the  Saturday  nearest  September 
22  (September  20)  and  January  31. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Seasons  may  not  exceed  30  days 
in  the  Eastern  Region  and  45  days  in  the 
Central  Region.  The  daily  bag  limit  is  3. 
Seasons  may  be  split  into  two  segments. 

Zoning:  New  Jersey  may  select 
seasons  in  each  of  two  zones.  The 
season  in  each  zone  may  not  exceed  24 
days. 

Band-tailed  Pigeons 

Pacific  Coast  States  (California.  Oregon, 
Washington,  and  Nevada) 

Outside  Dates:  Between  September  15 
and  January  1. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  thari  9  consecutive 
days,  with  a  daily  bag  limit  of  2  band- 
tailed  pigeons. 

Zoning:  California  may  select  himting 
seasons  not  to  exceed  9  consecutive 
days  in  each  of  two  zones.  The  season 
in  the  North  Zone  must  close  by  October 
3. 

Four-Comers  States  (Arizona.  Colorado, 
New  Mexico,  and  Utah) 

Outside  Dates:  Between  September  1 
and  November  30. 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  30  consecutive 
days,  with  a  daily  bag  limit  of  5  band- 
tailed  pigeons. 

Zoning:  New  Mexico  may  select 
hunting  seasons  not  to  exceed  20 
consecutive  days  in  each  of  two  zones. 
The  season  in  the  South  Zone  may  not 
open  until  October  1. 

Mourning  Doves 

Outside  Dates:  Between  September  1 
and  January  15,  except  as  otherwise 
provided.  States  may  selecf  hunting 
seasons  and  daily  bag  limits  as  follows: 

Eastern  Management  Unit 

Hunting  Seasons  and  Daily  Bag 
"  Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15. 

Zoning  and  Split  Seasons:  States  may 
select  hunting  seasons  in  each  of  two 
zones.  The  season  within  each  zone  may 
be  spht  into  not  more  than  three 
periods.  The  hunting  seasons  in  the 
South  Zones  of  Alabama.  Florida, 
Georgia,  and  Louisiana,  may  commence 
no  earlier  than  September  20. 
Regulations  for  bag  and  possession 
limits,  season  length,  and  shooting 
hours  must  be  uniform  within  specific 
hunting  zones. 


Central  Management  Unit 

Hunting  Seasons  and  Daily  Bag 
Limits:  Not  more  than  70  days  with  a 
daily  bag  limit  of  12,  or  not  more  than 
60  days  with  a  daily  bag  limit  of  15 
mourning  and  white-winged  doves  in 
the  aggregate. 

Zoning  and  Split  Seasons: 

States  may  select  hunting  seasons  in 
each  of  two  zones.  The  season  within 
each  zone  may  be  split  into  not  more 
than  three  periods. 

Texas  may  select  himting  seasons  for 
each  of  three  zones  subject  to  the 
following  conditions: 

A.  The  hunting  season  may  be  split 
into  not  more  than  two  periods,  except 
in  that  portion  of  Texas  in  which  the 
special  white-winged  dove  season  is 
allowed,  where  a  limited  mourning 
dove  season  may  be  held  concurrently 
with  that  special  season  (see  white- 
winged  dove  frameworks). 

B.  A  season  may  be  selected  for  the 
North  and  Central  Zones  between 
September  1  and  January  25;  and  for  the 
South  Zone  between  September  20  and 
January  25. 

C.  Daily  bag  limits  are  aggregate  bag 
limits  with  moiuning,  white-winged, 
and  white-tipped  doves  (see  white- 
winged  dove  frameworks  for  specific 
daily  bag  limit  restrictions). 

D.  Except  as  noted  above,  regulations 
for  bag  and  possession  limits,  season 
length,  and  shooting  hours  must  be 
uniform  within  each  hunting  zone. 

Western  Management  Unit 

Hunting  Seasons  and  Daily  Bag 
Limits: 

Idaho.  Oregon.  Utah,  and 
Washington — Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  mourning  doves. 

Nevada— Not  more  than  30 
consecutive  days  with  a  daily  bag  limit 
of  10  moiuning  doves,  except  in  Clark 
and  Nye  Counties  where  the  daily  bag 
limit  may  not  exceed  10  moiuuing  and 
white-winged  doves  in  the  aggregate. 

Arizona  and  CaJifomia — Not  more 
than  60  days,  which  may  be  split 
between  two  periods,  September  1-15 
and  November  1-January  15.  In 
Arizona,  during  the  first  segment  of  the 
season,  the  daily  bag  limit  is  10 
moiuTiing  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white- winged  doves.  EKuing  the 
remainder  of  the  season,  the  daily  bag 
limit  is  10  mourning  doves.  In 
California,  the  daily  bag  limit  is  10 
moiuning  doves,  except  in  Imperial, 
Riverside,  and  San  Bernardino  Counties 
where  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white- winged 
doves  in  the  aggregate. 


White-winged  and  White-tipped  Doves 

Hunting  Seasons  and  Daily  Bag 
Limits: 

Except  as  shown  below,  seasons  must 
be  concurrent  with  moiuning  dove 
seasons. 
Eastern  Management  Unit: 
In  Florida,  the  daily  bag  limit  may  not 
exceed  12  mourning  and  white- winged 
doves  (15  under  the  alternative)  in  the 
aggregate,  of  which  no  more  than  4  may 
be  white-winged  doves. 

In  the  remainder  of  the  Eastern 
Management  Unit,  the  season  is  closed. 
Central  Management  Unit: 
In  Texas,  the  daily  bag  limit  may  not 
exceed  12  mourning,  white-winged,  and 
white-tipped  doves  (15  imder  the 
alternative)  in  the  aggregate,  of  which 
no  more  than  2  may  be  white-tipped 
doves.  In  addition,  Texas  also  may 
select  a  hunting  season  of  not  more  than 
4  days  for  the  special  white-winged 
dove  area  of  the  South  Zone  between 
September  1  and  September  19.  The 
daily  bag  limit  may  not  exceed  10 
white-wringed,  mourning,  and  white- 
tipped  doves  in  the  aggregate,  of  which 
no  more  than  5  may  be  mourning  doves 
and  2  may  be  white-tipped  doves. 
In  the  remainder  of  the  Central 
Management  Unit,  the  daily  bag  limit 
may  not  exceed  12  (15  imder  the 
alternative)  mourning  and  white-winged 
doves  in  the  aggregate. 

Western  Management  Unit: 
Arizona  may  select  a  himting  season 
of  not  more  them  30  consecutive  days, 
running  concurrently  with  the  first 
segment  of  the  mourning  dove  season. 
The  daily  bag  limit  may  not  exceed  10 
mourning  and  white-winged  doves  in 
the  aggregate,  of  which  no  more  than  6 
may  be  white-winged  doves. 

In  the  Nevada  Counties  of  Clark  and 
Nye,  and  in  the  California  Counties  of 
Imperial,  Riverside,  and  San 
Bernardino,  the  daily  bag  limit  may  not 
exceed  10  mourning  and  white- winged 
doves  in  the  aggregate. 

In  the  remainder  of  the  Western 
Management  Unit,  the  season  is  closed. 

Alaska 

Outside  Dates:  Between  September  1 
and  January  26. 

Hunting  Seasons:  Alaska  may  select 
107  consecutive  days  for  waterfowl, 
sandhill  cranes,  and  common  snipe  in 
each  of  five  zones.  The  season  may  be  , 
split  without  penalty  in  the  Kodiak 
Zone.  The  seasons  in  each  zone  must  be 
concmrent. 

Closures:  The  season  is  closed  on 
Canada  geese  fi-om  Unimak  Pass 
westward  in  the  Aleutian  Island  chain. 
The  hunting  season  is  closed  on 
«mperor  geese,  spectacled  eiders,  and 
Steller's  eiders. 
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Daily  Bag  and  Possession  Limits: 

Ducks — Except  as  noted,  a  basic  daily 
bag  limit  of  7  and  a  possession  lirajt  of 
21  ducks.  Daily  bag  and  possession 
limits  in  the  North  Zone  are  10  and  30, 
and  in  the  Gulf  Coast  Zone,  they  are  8 
and  24,  respectively.  The  basic  limits 
may  include  no  more  than  1  canvasback 
daily  and  3  in  possession  and  may  not 
include  sea  ducks. 

In  addition  to  the  basic  duck  limits, 
Alaska  may  select  sea  duck  limits  of  10 
daily,  20  in  possession,  singly  or  in  the 
aggregate,  including  no  more  than  6 
each  of  either  harlequin  or  long-tailed 
ducks.  Sea  ducks  include  scoters, 
common  and  king  eiders,  harlequin 
ducks,  long-tailed  ducks,  and  common 
and  red-breasted  mergansers. 

Light  Geese — A  basic  daily  bag  limit 
of  3  and  a  possession  limit  of  6. 

Dark  Geese — A  basic  daily  bag  limit  of 
4  and  a  possession  limit  of  8. 

Dark-goose  seasons  are  subject  to  the 
following  exceptions: 

1.  In  Units  5  and  6,  the  taking  of 
'  Canada  geese  is  permitted  from 

September  28  through  December  16.  4 
special,  permit-only  Canada  goose 
season  may  be  offered  on  Middleton 
Island.  No  more  than  10  permits  can  be 
issued.  A  mandatory  goose 
identification  class  is  required.  Hunters 
must  check  in  and  check  out.  The  bag 
limit  is  1  daily  and  1  in  possession.  The 
season  will  close  if  incidental  harvest 
includes  5  dusky  Canada  geese.  A  dusky 
Canada  goose  is  any  dark-breasted 
Canada  goose  (Munsell  10  YR  color 
value  five  or  less)  with  a  bill  length 
between  40  and  50  millimeters. 

2.  In  Unit  10  (except  Unimak  Island), 
the  taking  of  Canada  geese  is  prohibited. 

3.  In  Unit  9(D)  and  the  Unimak  Island 
portion  of  Unit  10,  the  limits  for  dark 
geese  are  6  daily  and  12  in  possession. 

Qrant — A  daily  bag  limit  of  2. 

Gommon  snipe — A  daily  bag  limit  of 
8.   ! 

SSandhill  cranes — Bag  and  possession 
limits  of  2  and  4,  respectively,  in  the 
Southeast,  Gulf  Coast,  Kodiak,  and 
Alerutian  Zones,  and  Unit  17  in  the 
Northern  Zone.  In  the  remainder  of  the 
Northern  Zone  (outside  Unit  17),  bag 
and  possession  limits  of  3  and  6, 
respectively. 

Tundra  Swans — Open  seasons  for 
tundra  swans  may  be  selected  subject  to 
the  following  conditions: 

1.  All  seasons  are  by  registration 
permit  only. 

2.  All  season  framework  dates  are 
September  1 — October  31. 

3.  In  Game  Management  Unit  (GMU) 
17,  an  experimental  season  may  be 
selected.  No  more  than  200  permits  may 
be  issued  for  this  during  the 
experimental  season.  No  more  than  3 


tundra  swans  may  be  authorized  per 
permit  with  no  more  than  1  permit 
issued  per  hunter  per  season.  An 
evaluation  of  the  season  must  be 
completed,  adhering  to  the  guidelines 
for  experimental  seasons  as  described  in 
the  Pacific  Flyway  Management  Plan  for 
the  Western  Population  of  (tundra) 
Swans. 

4.  In  Game  Management  Unit  (GMU) 
18,  no  more  than  500  permits  may  be 
issued  diu-ing  the  operational  season. 
Up  to  3  tundra  swans  may  be  authorized 
per  permit.  No  more  than  1  permit  may 
be  issued  per  hunter  per  season. 

5.  In  GMU  22,  no  more  than  300 
permits  may  be  issued  during  the 
operational  season.  Each  permittee  may 
be  authorized  to  teike  up  to  3  tundra 
swan  per  permit.  No  more  than  1  permit 
may  be  issued  per  hunter  per  season. 

6.  hi  GMU  23,  no  more  than  300 
permits  may  be  issued  during  the 
operational  season.  No  more  than  3 
tundra  swans  may  be  authorized  per 
permit  with  no  more  than  1  permit 
issued  per  hunter  per  season. 

Hawaii 

Outside  Dates:  Between  October  1  and 
January  31. 

Hunting  Seasons:  Not  more  than  65 
days  (75  under  the  alternative)  for 
mourning  doves. 

Bag  Limits:  Not  to  exceed  15  (12 
under  the  alternative)  mourning  doves. 

Note:  Mourning  doves  may  be  taken  in 
Hawaii  in  accordance  with  shooting  hours 
and  other  regulations  set  by  the  State  of 
Hawaii,  and  subject  to  the  applicable 
provisions  of  50  CFR  part  20. 

Puerto  Rico 

Doves  and  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  15  Zenaida,  mourning,  and 
white-winged  doves  in  the  aggregate,  of 
which  not  more  than  3  may  be 
mourning  doves.  Not  to  exceed  5  scaly- 
naped  pigeons. 

Closed  Areas:  There  is  no  open  season 
on  doves  or  pigeons  in  the  following 
areas:  Municipality  of  Culebra, 
Desecheo  Island,  Mona  Island,  El  Verde 
Closure  Area,  and  Cidra  Mimicipality 
and  adjacent  areas. 

Ducks,  Coots,  Moorhens,  Gallinules. 
and  Snipe: 

Outside  Dates:  Between  October  1  and 
January  31. 

Hunting  Seasons:  Not  more  than  55 
days  may  be  selected  for  hiuiting  ducks, 
conunon  moorhens,  and  conunon  snipe. 
The  season  may  be  split  into  two 
segments.  * 


Daily  Bag  Limits: 

Ducks — Not  to  exceed  6. 

Common  moorhens — Not  to  exceed  6. 

Common  snipe — Not  to  exceed  8. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck,  which  are  protected  by  the 
Commonwealth  of  Puerto  Rico.  The 
season  also  is  closed  on  the  purple 
gallinule,  American  coot,  and  Caribbean 
coot. 

Closed  Areas:  There  is  no  open  season 
on  ducks,  common  moorhens,  and 
conunon  snipe  in  the  Municipality  of 
Culebra  and  on  Desecheo  Island. 

Virgin  Islands 

Doves  dhd  Pigeons: 

Outside  Dates:  Between  September  1 
and  January  15. 

Hunting  Seasons:  Not  more  than  60 
days  for  Zenaida  doves. 

Daily  Bag  and  Possession  Limits:  Not 
to  exceed  10  Zenaida  doves. 

Closed  Seasons:  No  open  season  is 
prescribed  for  ground  or  quail  doves,  or 
pigeons  in  the  Virgin  Islands. 

Closed  Areas:  There  is  no  open  season 
for  migratory  game  birds  on  Ruth  Cay 
(just  south  of  St.  Croix). 

Local  Names  for  Certain  Birds; 
Zenaida  dove,  also  known  as  mountain 
dove;  bridled  quail-dove^  also  known  as 
Barbary  dove  or  partridge;  Common 
ground-dove,  also  known  as  stone  dove, 
tobacco  dove,  rola,  or  tortolita;  scaly- 
naped  pigeon,  also  known  as  red-necked 
or  scaled  pigeon. 

Ducks 

Outside  Dates:  Between  December  1 
and  January  31. 

Hunting  Seasons:  Not  more  than  55 
consecutive  days. 

Daily  Bag  Limits:  Not  to  exceed  6. 

Closed  Seasons:  The  season  is  closed 
on  the  ruddy  duck,  white-cheeked 
pintail.  West  Indian  whistling  duck, 
fulvous  whistling  duck,  and  masked 
duck; 

Special  Falconry  Regulations 

Falcomy  is  a  permitted  means  of 
taking  migratory  game  birds  in  any  State 
meeting  Federal  falconry  standards  in 
50  CFR  21.29(k).  These  States  may 
select  an  extended  season  for  taking 
migratory  game  birds  in  accordance 
with  the  following: 

Extended  Seasons:  For  all  himting 
methods  combined,  the  combined 
length  of  the  extended  season,  regular 
season,  and  any  special  or  experimental 
seasons  must  not  exceed  107  days  for 
any  species  or  group  of  species  in  a 
geographical  area.  Each  extended  season 
may  be  divided  into  a  maximiun  of  3 
segments. 
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Framework  Dates:  Seasons  must  fall 
between  September  1  and  March  10. 

Daily  Bag  and  Possession  Limits: 
Falconry  daily  bag  and  possession  limits 
for  ail  permitted  migratory  game  birds 
must  not  exceed-3  and,6  birds, 
respectively,  singly  or  in  the  aggregate, 
during  extended  falconry  seasons,  any 
special  or  experimental  seasons,  and 
regular  himting  seasons  in  all  States, 
including  those  that  do  not  select  an 
extended  falconry  season. 

Regular  Seasons:  General  hunting 
regulations,  including  seasons  and 
hunting  hours,  apply  to  falconry  in  each 
State  hsted  in  50  CFR  21.29(k).  Regular- 
season  bag  and  possession  limits  do  not 
apply  to  falconry.  The  falconry  bag  limit 
is  not  in  addition  to  gim  limits. 

Area.  Unit,  and  Zone  Descriptions 

Mourning  and  White-winged  Doves 
Alabama 

South.  Zone — Baldwin,  Barbour, 
Coffee,  Conecuh,  Covington,  Dale, 
Escambia,  Geneva,  Henry,  Houston,  and 
Mobile  Counties. 

North  Zone — Remainder  of  the  State. 


California 

White-winged  Dove  Open  Areas — 
Imperial,  Riverside,  and  San  Bernardino 
Counties. 

Florida 

Northwest  Zone — The  Coimties  of 
Bay,  Calhoun,  Escambia,  Franklin, 
Gadsden,  Gulf,  Holmes,  Jackson, 
Liberty,  Okaloosa,  Santa  Rosa,  Walton, 
Washington,  Leon  (except  that  portion 
north  of  U.S.  27  and  east  of  State  Road 
-  155),  Jefferson  (south  of  U.S.  27,  west  of 
State  Road  59  and  north  of  U.S.  98),  and 
Wakulla  (except  that  portion  south  of 
U.S.  98  and  east  of  the  St.  Marks  River). 
South  Zone — Remainder  of  State. 

Georgia 

Northern  Zone — That  portion  of  the 
State  lying  north  of  a  line  running  west 
to  east  along  U.S.  Highway  280  from 
Columbus  to  Wilcox  County,  thence 
southward  along  the  western  border  of 
Wilcox  County;  thence  east  along  the 
southern  border  of  Wilcox  County  to  the 
Ocmulgee  River,  thence  north  along  the 
Ocmulgee  River  to  Highway  280,  thence 
east  along  Highway  280  to  the  Little 
Ocmulgee  River;  thence  southward 
along  the  Little  Ocmulgee  River  to  the 
Ocmulgee  River;  thence  southwesterly 
along  the  Ocmulgee  River  to  the  western 
border  of  Jeff  Davis  County;  thence 
south  along  the  western  border  of  Jeff 
Davis  County;  thence  east  along  the 
southern  border  of  Jeff  Davis  and 
Appling  Counties;  thence  north  along 
the  eastern  border  of  Appling  Coimty,  to 


the  Altamaha  River;  thence  east  to  the 
eastern  border  of  Tattnall  County; 
thence  north  along  the  eastern  border  of 
Tattnall  County;  thence  north  along  the 
western  border  of  Evems  to  Candler 
County;  thence  east  along  the  northern 
border  of  Evans  County  to  U.S.  Highway 
301;  thence  northeast  along  U.S. 
Highway  301  to  the  South  Carolina  line. 
South  Zone — Remainder  of  the  State. 

Louisiana 

North  Zone — That  portion  of  the  State 
north  of  Interstate  Highway  10  from  the 
Texas  State  line  to  Baton  Rouge, 
Interstate  Highway  12  from  Baton  Rouge 
to  Slidell  and  Interstate  Highway  10 
from  Slidell  to  the  Mississippi  State 
line. 

South  Zone — The  remainder  of  the 
State. 

Nevada 

White-winged  Dove  Open  Areas — 
Clark  and  Nye  Counties. 

Texas 


North  Zone — That  portion  of  the  State 
north  of  a  line  beginning  at  the 
International  Bridge  south  of  Fort 
Hancock;  north  along  FM  1088  to  TX  20; 
west  along  TX  20  to  TX  148;  north  along 
TX  148  to  I-IO  at  Fort  Hancock;  east 
along  I-IO  to  1-20;  northeast  along  1-20 
to  1-30  at  Fort  Worth;  northeast  along  I- 
30  to  the  Texas-Arkansas  State  line. 

South  Zone — That  portion  of  the  State 
south  and  west  of  a  line  beginning  at  the 
International  Bridge  south  of  Del  Rio, 
proceeding  east  on  U.S.  90  to  San 
Antonio;  then  east  on  I-IO  to  Orange. 
Texas. 

Special  White-winged  Dove  Area  in 
the  South  Zone — That  portion  of  the 
State  south  and  west  of  a  line  beginning 
at  the  International  Bridge  south  of  Del 
Rio,  proceeding  east  on  U.S.  90  to 
Uvalde;  south  on  U.S.  83  to  TX  44;  east 
along  TX  44  to  TX  16  at  Freer;  south 
along  TX  16  to  TX  285  at  Hebbronville; 
east  along  TX  285  to  FM  101 7, 
southwest  along  FM  1017  to  TX  186  at 
Linn;  east  along  TX  186  to  the  Mansfield 
Channel  at  Port  Mansfield;  east  along 
the  Mansfield  Channel  to  the  Gulf  of 
Mexico. 

Area  with  additional  restrictions — 
Cameron,  Hidalgo,  Starr,  and  Willacy 
Counties. 

Central  Zone — That  portion  of  the 
State  lying  between  the  North  and  South 
Zones. 

Band-tailed  Pigeons 

California 

North  Zone— Alpine,  Butte,  Del  Norte, 
Glenn,  Humboldt,  Lassen,  Mendocino, 
Modoc,  Plumas,  Shasta,  Sierra, 
Siskiyou,  Tehama,  and  Trinity  Counties. 


South  Zone — The  remainder  of  the 
State. 

New  Mexico 

North  Zone — North  of  a  line  following 
U.S.  60  from  the  Arizona  State  line  east 
to  1-25  at  Socorro  and  then  south  along 
1-25  from  Socorro  to  the  Texas  State 
line. 

South  Zone— Remainder  of  the  State. 

Washington 

Western  Washington — The  State  of 
Washington  excluding  those  portions 
lying  east  of  the  Pacific  Crest  Trail  and 
east  of  the  Big  White  Salmon  River  in 
Klickitat  County. , 

Woodcock 

New  Jersey 

North  Zone — That  portion  of  the  State 
north  of  NJ  70. 

South  Zone — The  remainder  of  the 
State. 

Special  September  Canada  Goose 
Seasons 

Atlantic  Flyway 

Cormecticut 

North  Zone — That  portion  of  the  State 
north  of  1-95. 
South  Zone — Remainder  of  the  State. 

Maryland 

Eastern  Unit — Anne  Arundel,  Calvert, 
Caroline,  Cecil,  Charles.  Dorchester, 
Harford,  Kent,  Queen  Anne's,  St. 
Mary's,  Somerset,  Talbot,  Wicomico, 
and  Worcester  Coimties,  and  those 
portions  of  Baltimore,  Howard,  and 
Prince  George's  Counties  east  of  1-95. 

Western  Unit— Allegany,  Carroll, 
Frederick,  Garrett,  Montgomery,  and 
Washington  Counties,  and  those 
portions  of  Baltimore,  Howard,  and 
Prince  George's  Counties  west  of  1-95. 

Massachusetts 

Western  Zone — That  portion  of  the 
State  west  of  a  line  extending  south 
from  the  Vermont  border  on  1-91  to  MA 
9,  west  on  MA  9  to  MA  10,  south  on  MA 
10  to  U.S.  202,  south  on  U.S.  202  to  the 
Connecticut  border. 

Central  Zone — That  portion  of  the 
State  east  of  the  Berkshire  Zone  and 
west  of  a  line  extending  south  from  the 
New  Hampshire  border  on  1-95  to  U.S. 
1,  south  on  U.S.  1  to  1-93,  south  on  I- 
93  to  MA  3,  south  on  MA  3  to  U.S.  6, 
west  on  U.S.  6  to  MA  28,  west  on  MA 
28  to  1-195,  west  to  the  Rhode  Island 
border;  except  the  waters,  and  the  lands 
150  yards  inland  from  the  high- water 
mark,  of  the  Assonet  River  upstream  to 
the  MA  24  bridge,  and  the  Taunton 
River  upstream  to  the  Center  St.-Elm  St. 
bridge  will  be  in  the  Coastal  Zone. 
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Coastal  Zone — ^That  portion  of 
Massachusetts  east  and  south  of  the 
Central  Zone. 

New  York 

Lake  Champlain  Zone — The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  '9B  from  the  Canadian  border  to  U.S. 
9,  south  along  U.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay,  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long  Island  Zone — That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95,  and  their  tidal  waters. 

Western  Zone — That  area  west  of  a 
line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81,  and  south  ^long  1-81  to 
the  Pennsylvania  border,  except  for  the 
Montezuma  Zone. 

Montezuma  Zone — Those  portions  of 
Cayuga,  Seneca,  Ontario,  Wayne,  and 
Oswego  Coimties  north  of  U.S.  Route 
20,  east  of  NYS  Route  14,  south  of  NYS 
Route  104,  and  west  of  NYS  Route  34. 

tJortheastern  Zone — That  area  north 
of  a  line  extending  from  Lake  Ontario 
east  along  the  north  shore  of  the  Salmon 
'  River  to  1-81,  south  along  1-81  to  NY  49, 
east  along  NY  49  to  NY  365,  east  along 
NY  365  to  NY  28,  east  along  NY  28  to 
NY  29,  east  along  NY  29  to  1-87,  north 
along  1-87  to  U.S.  9  (at  Exit  20),  north 
along  U.S.  9  to  NY  149,  east  along  NY 
149  to  U.S.  4.  north  along  U.S.  4  to  the 
Vennont  border,  exclusive  of  the  Lake 
Champlain  Zone. 

Southeastern  Zone — ^The  remaining 
portion  of  New  York. 

North  Carolina 

Northeast  Hunt  Unit — Counties  of 
Bertie,  Camden,  Chowan,  Ciurituck, 
Dare,  Hyde,  Pasquotank,  Perquimans, 
Tyrrell,  and  Washington. 

Vermont 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  cind  that  area 
north  and  west  of  the  line  extending 
from  the  New  York  border  along  U.S.  4 
to  VT  22A  at  Fair  Haven;  VT  22A  to  U.S. 
7  at  Vergennes;  U.S.  7  to  the  Cemadian 
border. 

Interior  Zone:  That  portion  of 
Vennont  west  of  the  Lake  Champlain 
Zone  and  eastward  of  a  line  extending 
from  the  Massachusetts  border  at 
Interstate  91;  north  along  Interstate  91  to 
U.S.  2;  east  along  U.S.  2  to  VT  102; , 
north  along  VT  102  to  VT  253;  north 
along  VT  253  to  the  Canadian  border. 


Connecticut  River  Zone:  The 
remaining  portion  of  Vermont  east  of 
the  Interior  Zone. 

Mississippi  Flyway 

Illinois 

Northeast  Canada  Goose  Zone — Cook, 
Du  Page,  Grundy,  Kane,  Kankakee, 
Kendall,  Lake,  McHenry,  and  Will 
Counties. 

North  Zone:  That  portion  of  the  State 
outside  the  Northeast  Canada  Goose 
Zone  and  north  of  a  line  extending  east 
from  the  Iowa  border  along  Illinois 
Highway  92  to  Interstate  Highway  280, 
east  along  1-280  to  1-80,  then  east  along 
1-80  to  the  Indiana  border. 

Central  Zone:  That  portion  of  the 
State  outside  the  Northeast  Canada 
Goose  Zone  and  south  of  the  North  Zone 
to  a  line  extending  east  from  the 
Missoiui  border  along  the  Modoc  Ferry 
route  to  Modoc  Ferry  Road,  east  along 
Modoc  Ferry  Road  to  Modoc  Road, 
northeasterly  along  Modoc  Road  and  St. 
Leo's  Road  to  Illinois  Highway  3,  north 
along  Illinois  3  to  Illinois  159,  north 
along  Illinois  159  to  Illinois  161,  east 
along  Illinois  161  to  Illinois  4,  north 
along  Illinois  4  to  Interstate  Highway  70, 
east  along  1-70  to  the  Bond  County  line, 
north  and  east  along  the  Bond  County 
line  to  Fayette  County,  north  and  east 
along  the  Fayette  County  line  to 
Effingham  Coiuity,  east  and  south  along 
the  Effingham  County  line  to  1-70,  then- 
east  along  1-70  to  the  Indiana  border. 

South  Zone;  The  remainder  of  Illinois. 

Iowa 

North  Zone:  That  portion  of  the  State 
north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37.  southeast  along  State  37 
to  U.S.  Highway  59,  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
1-80  to  the  Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 

Michigan 

North  Zone:  The  Upper  Peninsula. 

Middle  Zone:  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
beginning  at  the  Wisconsin  border  in 
Lake'Michigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  Coimty;  then  due 
east  to,  and  easterly  and  southerlj'.along 
the  south  shore  of.  Stony  Creek  to 
Scenic  Drive,  easterly  and  southerly 
along  Scenic  Drive  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20,  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  city  of 
Midland,  east  along  U.S.  10  BR  to  U.S. 
10,  east  along  U.S.  10  to  Interstate 
Highway  75/U.S.  Highway  23.  north 
along  I-75/U.S.  23  to  the  U.S.  23  exit  at 


Standish,  east  along  U.S.  23  to  Shore 
Road  in  Arenac  County,  east  along 
Shore  Road  to  the  tip  of  Point  Lookout, 
then  on  a  line  directly  east  10  miles  into 
Saginaw  Bay.  and  from  that  point  on  a 
line  dfrectly  northeast  to  the  Canada 
border. 

South  Zone:  The  remainder  of 
Michigan. 

Minnesota 

Twin  Cities  Metropolitan  Canada 
Goose  Zone — 

A.  All  of  Hennepin  and  Ramsey 
Coiuities. 

B.  In  Anoka  Coimty.  all  of  Colimibus 
Township  lying  south  of  Coxmty  State 
Aid  Highway  (CSAH)  18,  Anoka 
County;  all  of  the  cities  of  Ramsey, 
Andover,  Anoka,  Coon  Rapids,  Spring 
Lake  Park,  Fridley,  Hilltop,  Columbia 
Heights,  Blaine,  Lexington,  Circle  Pines, 
Lino  Lakes,  and  Centerville;  and  all  of 
the  city  of  Ham  Lake  except  that  portion 
lying  north  of  CSAH  18  and  east  of  U.S. 
Highway  65. 

C.  That  part  of  Carver  County  lying 
north  and  east  of  the  following 
described  line:  Beginning  at  the 
northeast  corner  of  San  Francisco 
Township;  thence  west  along  the  north 
boundary  of  San  Francisco  Township  to 
the  east  boiuidary  of  Dahlgren 
Township;  thence  north  along  the  east 
boundary  of  Dahlgren  Township  to  U.S. 
Highway  212;  thence  west  along  U.S. 
Highway  212  to  State  Trunk  Highway 
(STH)  284;  thence  north  on  STH  284  to 
County  State  Aid  Highway  (CSAH)  10; 
thence  north  and  west  on  CSAH  10  to 
CSAH  30;  thence  north  and  west  on 
CSAH  30  to  STH  25;  thence  east  and 
north  on  STH  25  to  CSAH  10;  thence 
north  on  CSAH  10  to  the  Carver  County 
line. 

D.  In  Scott  Coimty,  dl  of  the  cities  of 
Shakopee,  Savage,  Prior  Lake,  and 
Jordan,  and  all  of  the  Townships  of 
Jackson,  Louisville,  St.  Lawrence.  Sand 
Creek,  Spring  Lake,  and  Credit  River. 

E.  In  Dakota  County,  all  of  the  cities 
of  Bumsville,  Eagan,  Mendota  Heights, 
Mendota.  Sunfish  Lake,  Inver  Grove 
Heights.  Apple  Valley,  Lakeville, 
Rosemount,  Farmington,  Hastings, 
Lilydale,  West  St.  Paul,  and  South  St. 
Paul,  and  all  of  the  Township  of 
Nininger. 

F.  That  portion  of  Washington  County 
lying  south  of  the  following  described 
line:  Beginning  at  County  State  Aid 
Highway  (CSAH)  2  on  the  west 
boundary  of  the  county;  thence  east  on 
CSAH  2  to  U.S.  Highway  61;  thence 
south  on  U.S.  Highway  61  to  State 
Trunk  Highway  (STH)  97;  thence  east 
on  STH  97  to  the  intersection  of  STH  97 
and  STH  95;  thence  due  east  to  the  east 
boundary  of  the  State. 


42558 


Federal  Register/Vol.  68,  No.  137/Thursday,  July  17,  2003 / Proposed  Rules 


Northwest  Goose  Zone — That  portion 
of  the  State  encompassed  by  a  line 
extending  east  from  the  North  Dakota 
border  along  U.S.  Highway  2  to  State 
Trunk  Highway  (STH)  32,  north  along 
STH  32  to  STH  92,  east  along  STH  92 
to  Coimty  State  Aid  Highway  (CSAH)  2 
in  Polk  Coimty,  north  along  CSAH  2  to 
CSAH  27  in  Pennington  County,  north 
along  CSAH  27  to  STH  1,  east  along 
STH  1  to  CSAH  28  in  Pennington 
County,  north  along  CSAH  28  to  CSAH 
54  in  Marshall  County,  north  along 
CSAH  54  to  CSAH  9  in  Roseau  County, 
north  along  CSAH  9  to  STH  11,  west 
along  STH  11  to  STH  310,  and  north 
along  STH  310  to  the  Manitoba  border. 
^    Southeast  Goose  Zone — That  part  of 
the  State  within  the  following  described 
boundaries:  beginning  at  the 
intersection  of  U.S.  Highway  52  and  the 
south  boundary  of  the  Twin  Cities 
Metro  Canada  Goose  Zone;  thence  along 
the  U.S.  Highway  52  to  State  Trunk 
Highway  (STH)  57;  thence  along  STH  57 
to  the  municipal  boundary  of  Kasson; 
thence  along  the  municipal  boundary'  of 
Kasson  County  State  Aid  Highway 
(CSAH)  13.  Dodge  County;  thence  along 
CSAH  13  to  STH  30;  thence  along  STH 
30  to  U.S.  Highvyay  63;  thence  along 
U.S.  Highway  63  to  the  south  boundary 
of  the  State:  thence  along  the  south  and 
east  boundaries  of  the  State  to  the  south 
boundary  of  the  Twin  Cities  Metro 
Canada  Goose  Zone;  thence  along  said 
boundary  to  the  point  of  beginning. 

Five  Goose  Zone — That  portion  of  the 
State  not  included  in  the  Twin  Cities 
Metropolitan  Canada  Goose  Zone,  the 
Northwest  Goose  Zone,  or  the  Southeast 
Goose  Zone. 

West  Zone— That  portion  of  the  State 
encompassed  by  a  line  beginning  at  the 
junction  of  State  Trunk  Highway  (STH) 
60  and  the  Iowa  border,  then  north  and 
east  along  STH  60  to  U.S.  Highway  71, 
north  along  U.S.  71  to  Interstate 
Highway  94,  then  north  and  west  along 
1-94  to  the  North  Dakota  border. 

Tennessee 

Middle  Tennessee  Zone — Those 
portions  of  Houston,  Humphreys, 
Montgomery,  Perry,  and  Wayne 
Counties  east  of  State  Highway  13;  and 
Bedford,  Cannon.  Cheatham,  Coffee, 
Davidson,  Dickson,  Franklin.  Giles, 
Hickman,  Lawrence,  Lewis,  Lincoln, 
Macon,  Maishall,  Maury,  Moore, 
Robertson,  Rutherford,  Smith,  Sunmer, 
Trousdale.  Williamson,  and  Wilson 
Coimties. 

East  Tennessee  Zone — Anderson, 
Bledsoe,  Bradley,  Blount,  Campbell, 
Carter,  Claiborne,  Clay,  Cocke, 
Cumberland,  DeKalb,  Fentress, 
Grainger,  Greene,  Grundy,  Hamblen, 
Hamilton,  Hancock,  Hawkins,  Jackson, 


Jefferson,  Johnson,  Knox,  Loudon, 
Marion,  McMinn,  Meigs,  Monroe, 
Morgan,  Overton.  Pickett,  Polk,  Putnam, 
Rhea,  Roane,  Scott,  Sequatchie.  Sevier, 
SulHvan,  Unicoi,  Union,  Van  Btiren, 
Warren,  Washington,  and  White 
Counties. 

Wisconsin 

Early-Season  Subzone  A — That 
portion  of  the  State  encompassed  by  a 
line  beginning  at  the  intersection  of  U.S. 
Highway  141  and  the  Michigan  border 
near  Niagara,  then  south  along  U.S.  141 
to  State  Highway  22,  west  and 
southwest  along  State  22  to  U.S.  45, 
south  along  U.S.  45  to  State  22,  west 
and  south  along  State  22  to  State  110, 
south  along  State  110  to  U.S.  10,  south 
along  U.S.  10  to  State  49.  south  along 
State  49  to  State  23,  west  along  State  23 
to  State  73,  south  along  State  73  to  State 
60,  west  along  State  60  to  State  23, 
south  along  State  23  to  State  11,  east 
along  State  11  to  State  78.  then  south 
along  State  78  to  the  Illinois  border. 

Early-Season  Subzone  B — The 
remainder  of  the  State. 

Central  Flyway 

Kansas 

September  Canada  Goose  Kansas  City/ 
Topeka  Unit— That  part  of  Kansas 
bounded  by  a  line  from  the  Kansas- 
Missouri  State  line  west  on  K-68  to  its 
junction  with  K-33,  then  north  on  K-33 
to  its  junction  with  U.S.  56.  then  west 
on  U.S.  56  to  its  junction  with  K-31, 
then  west-northwest  on  K-31  to  its 
junction  with  K-99,  then  north  on  K-99 
to  its  junction  with  U.S.  24,  then  east  on 
U.S.  24  to  its  junction  with  K-63,  then 
north  on  K-63  to  its  junction  with  K- 
16.  then  east  on  K-16  to  its  junction 
with  K-116,  then  east  on  K-116  to  its 
junction  with  U.S.  59,  then  northeast  on 
U.S.  59  to  its  junction  with  the  Kansas- 
Missouri  line,  then  south  on  the  Kansas- 
Missouri  line  to  its  junction  with  K-68. 

September  Canada  Goose  Wichita 
Unit — That  part  of  Kansas  bounded  by 
a  line  from  1-135  west  on  U.S.  50  to  its 
junction  with  Burmac  Road,  then  south 
on  Burmac  Road  to  its  junction  with  279 
Street  West  (Sedgwick/Harvey  County 
line),  then  south  on  279  Street  West  to 
its  junction  with  K-96,  then  east  on  K- 
96  to  its  junction  with  K-296,  then 
south  on  K-296  to  its  junction  with  247 
Street  West,  then  south  on  247  Street 
West  to  its  junction  with  U.S.  54,  then 
west  on  U.S.  54  to  its  junction  with  263 
Street  West,  then  south  on  263  Street 
West  to  its  junction  with  K-49.  then 
south  on  K-49  to  its  junction  with  90 
Avenue  North,  then  east  on  90  Avenue 
North  to  its  junction  with  KS-55,  then 
east  on  KS-55  to  its  junction  with  KS- 


15,  then  east  on  KS-15  to  its  junction 
with  U.S.  77,  then  north  on  U.S.  77  to 
its  junction  with  Ohio  Street,  then  north 
on  Ohio  to  its  junction  with  KS-254, 
then  east  on  KS-254  to  its  junction  with 
KS-196,  then  northwest  on  KS-196  to 
its  junction  with  1-135,  then  north  on  I- 
135  to  its  junction  with  U.S.  50. 

South  Dakota 

September  Canada  Goose  North 
Unit— Clark,  Codington,  Day,  Deuel, 
Grant,  Hamlin,  Marshall,  and  Roberts 
Counties. 

September  Canada  Goose  South 
Unit — Beadle.  Brookings,  Hanson, 
Kingsbury,  Lake,  Lincoln.  McCook, 
Miner,  Minnehaha,  Moody,  Sanborn, 
and  Turner  Counties, 

Pacific  Flyway 

Idaho 

East  Zone — Bonneville,  Caribou, 
Fremont,  and  Teton  Counties. 

Oregon 

Northwest  Zone — Benton,  Clackamas, 
Clatsop,  Columbia,  Lane,  Lincoln.  Linn, 
Marion,  Polk,  Multnomah,  Tillamook, 
Washington,  and  Yamhill  Counties. 

Southwest  Zone — Coos,  Curry, 
Douglas,  Jackson,  Josephine,  and 
Klamath  Counties. 

East  Zone— Baker,  Gilliam,  Malheur, 
Morrow.  Sherman,  Umatilla,  Union,  and 
Wasco  Counties. 

Washington 

Area  1 — Skagit,  Island,  and 
Snohomish  Counties. 

Area  2A  (SW  Quota  Zone)— Clark 
County,  except  portions  south  of  the 
Washougal  River;  Cowlitz,  and 
Wahkiakum  counties. 

Area  2B  (SW  Quota  Zone)— Pacific 
and  Grays  Harbor  counties. 

Area  3— All  areas  west  of  the  Pacific 
Crest  Trail  and  west  of  the  Big  White 
Salmon  River  that  are  not  included  in 
Areas  1,  2A,  and  2B. 

Area  4— Adams,  Benton,  Chelan, 
Douglas.  Franklin,  Grant,  Kittitas, 
Lincoln,  Okanogan,  Spokane,  and  Walla 
Walla  Counties. 

Area  5— All  areas  east  of  the  Pacific 
Crest  Trail  and  east  of  the  Big  White 
Salmon  River  that  are  not  included  in 
Area  4. 

Wyoming 

Bear  River  Area — That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area — That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Farson-Eden  Area — Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 
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Tefton  Area — Those  portions  of  Teton 
County  described  in  State  regulations. 

Bridger  Valley  Area — The  area 
described  as  the  Bridger  VaUey  Hunt 
Unit  in  State  regulations. 

Little  Snake  River — ^That  portion  of 
the  Little  Snake  River  drainage  in 
Carbon  County. 

Ducks 

Atlantic  Flyway 
New  York 

Lake  Champlain  Zone:  The  U.S. 
portion  of  Lake  Champlain  and  that  area 
east  and  north  of  a  line  extending  along 
NY  9B  from  the  Canadian  border  to  U.S. 
9,  south  along  U.S.  9  to  NY  22  south  of 
Keesville;  south  along  NY  22  to  the  west 
shore  of  South  Bay,  along  and  around 
the  shoreline  of  South  Bay  to  NY  22  on 
the  east  shore  of  South  Bay;  southeast 
along  NY  22  to  U.S.  4,  northeast  along 
U.S.  4  to  the  Vermont  border. 

Long  Island  Zone:  That  area 
consisting  of  Nassau  County,  Suffolk 
County,  that  area  of  Westchester  County 
southeast  of  1-95,  and  their  tidal  waters. 

Western  Zone:  That  area  west  of  a  line 
extending  from  Lake  Ontario  east  along 
the  north  shore  of  the  Salmon  River  to 
1-81,  and  south  along  1-81  to  the 
Pennsylvania  border. 

Northeastern  Zone:  That  area  north  of 
a  line  extending  from  Lake  Ontario  east 
along  the  north  shore  of  the  Salmon 
River  to  1-81,  south  along  1-81  to  NY  49, 
east  along  NY  49  to  NY  365,  east  along 
NY  365  to  NY  28,  east  along  NY  28  to 
NY  29.  east  along  NY  29  to  1-87,  north 
along  1-87  to  U.S.  9  (at  Exit  20),  north 
along  U.S.  9  to  NY  149,  east  along  NY 
149  to  U.S.  4,  north  along  U.S.  4  to  the 
Vermont  border,  exclusive  of  the  Lake 
Champlain  Zone. 

Southeastern  Zone:  The  remaining 
portion  of  New  York. 

Mississippi  Flyway 

Indiana 

North  Zone:  That  portion  of  the  State 
nortlj  of  a  line  extending  east  from  the 
Illinois  border  along  State  Road  18  to 
U.S.  Highway  31,  north  along  U.S.  31  to 
U.S.  24,  east  along  U.S.  24  to 
Huntington,  then  southeast  along  U.S.  , 
224  to  the  Ohio  border. 

Ohio  River  Zone:  That  portion  of  the 
State  south  of  a  line  extending  east  from 
the  Illinois  border  along  Interstate 
Highway  64  to  New  Albany,  east  along 
State  Road  62  to  State  56,  east  along 
State  56  to  Vevay,  east  and  north  on 
State  156  along  the  Ohio  River  to  North 
Landing,  north  along  State  56  to  U.S. 
Hi^way  50,  then  northeast  adong  U.S. 
50  to  the  Ohio  border. 


South  Zone:  That  portion  df  the  State 
between  the  North  and  Ohio  River  Zone 
boimdaries. 

Iowa 

North  Zone:  That  portion  of  the  State 
.  north  of  a  line  extending  east  from  the 
Nebraska  border  along  State  Highway 
175  to  State  37,  southeast  along  State  37 
to  U.S.  Highway  59,  south  along  U.S.  59 
to  Interstate  Highway  80,  then  east  along 
1-80  to  the  Illinois  border. 

South  Zone:  The  remainder  of  Iowa. 
Central  Flyway 
Colorado 

Special  Teal  Season  Area:  Lake  and 
Chaffee  Counties  and  that  portion  of  the 
State  east  of  Interstate  Highway  25. 

Kansas 

High  Plains  Zone:  That  portion  of  the 
State  west  of  U.S.  283. 

Low  Plains  Early  Zone:  That  portion 
of  the  State  east  of  the  High  Plains  Zone 
and  west  of  a  line  extending  south  from 
the  Nebraska  border  along  KS  28  to  U.S. 
36,  east  along  U.S.  36  to  KS  199,  south 
along  KS  199  to  Republic  County  Road 
563,  south  along  Republic  County  Road 
563  to  KS  148,  east  along  KS  148  to 
Republic  County  Road  138,  south  along 
Republic  County  Road  138  to  Cloud 
County  Road  765,  south  along  Cloud 
County  Road  765  to  KS  9,  west  along  KS 
9  to  U.S.  24,  west  along  U.S.  24  to  U.S. 
281,  north  along  U.S.  281  to  U.S.  36, 
west  along  U.S.  36  to  U.S.  183,  south 
along  U.S.  183  to  U.S.  24,  west  along 
U.S.  24  to  KS  18,  southqast  along  KS  18 
to  U.S.  183,  south  along  U.S.  183  to  KS 
4,  east  along  KS  4  to  1-135,  south  along 
1-135  tp  KS  61,  southwest  along  KS  61 
to  KS  96.  northwest  on  KS  96  to  U.S.  56, 
west  along  U.S.  56  to  U.S.  281,  south 
along  U.S.  281  to  U.S.  54,  then  west 
along  U.S.  54  to  U.S.  283. 

Low  Plains  Late  Zone:  The  remainder 
of  Kansas. 

Nebraska 

Special  Teal  Season  Area:  That  ; 

portion  of  the  State  south  of  a  line 
beginning  at  the  Wyoming  State  line; 
east  along  U.S.  26  to  Nebraska  Highway 
L62A;  east  to  U.S.  385;  south  to  U.S.  26; 
east  to  NE  92;  east  along  NE  92  to  NE 
61;  south  along  NE  61  to  U.S.  30;  east 
along  U.S.  30  to  the  Iowa  border. 

New  Mexico  (Central  Flyway  Portion) 

North  Zone:  That  portion  of  the  State 
north  of  1-40  and  U.S.  54. 

South  Zone:  The  remainder  of  New 
Mexico. 


Pacific  Flyway 
California 

Northeastern  Zone:  In  that  portion  of 
California  lying  east  and  north  of  a  line 
beginning  at  the  intersection  of  the 
Klamath  River  with  the  California- 
Oregon  line;  south  and  west  along  the 
Klamath  River  to  the  mouth  of  Shovel 
Creek;  along  Shovel  Creek  to  its 
intersection  with  Forest  Service  Road 
46N05  at  Burnt  Camp;  west  to  its 
junction  with  Forest  Service  Road 
46N10;  south  and  east  to  its  Junction 
with  County  Road  7K007;  south  and 
west  to  its  jimction  with  Forest  Service 
Road  45N22;  south  and  west  to  its 
junction  with  Highway  97  and  Grass 
Lake  Summit;  south  along  to  its  junction 
with  Interstate  5  at  the  town  of  Weed; 
south  to  its  junction  with  Highway  89; 
east  and  south  along  Highway  89  to 
Main  Street  Greenville;  north  and  east  to 
its  junction  with  North  Valley  Road; 
south  to  its  junction  of  Diamond 
Mountain  Road;  north  and  east  to  its 
jimction  with  North  Arm  Road;  south 
and  west  to  the  junction  of  North  Valley 
Road;  south  to  the  junction  with 
Arlington  Road  (A22);  west  to  the 
junction  of  Highway  89;  south  and  west 
to  the  junction  of  Highway  70;  east  on 
Highway  70  to  Highway  395;  south  and 
east  on  Highway  395  to  the  point  of 
intersection  with  the  California-Nevada 
state  line;  north  along  the  California- 
Nevada  state  line  to  the  junction  of  the 
Califomia-Nevada-Oregon  state  lines 
west  along  the  California-Oregon  state 
line  to  the  point  of  origin. 

Colorado  River  Zone:  Those  portions 
of  San  Bernardino,  Riverside,  and 
Imperial  Counties  east  of  a  line 
extending  from  the  Nevada  border  south 
along  U.S.  95  to  Vidal  Junction;  south 
on  a  road  known  as  "Aqueduct  Road" 
in  San  Bernardino  County  through  the 
town  of  Rice  to  the  San  Bernardino- 
Riverside  County  line;  south  on  a  road 
known  in  Riverside  County  as  the 
"Desert  Center  to  Rice  Road"  to  the 
town  of  Desert  Center;  east  31  miles  on 
I-IO  to  the  Wiley  Well  Road;  south  on 
this  road  to  Wiley  Well;  southeast  along 
the  Army-Milpitas  Road  to  the  Blythe, 
Brawley,  Davis  Lake  intersections;  south 
on  the  Blythe-Brawley  paved  road  to  the 
Ogilby  and  Tumco  Mine  Road;  south  on 
this  road  to  U.S.  80;  east  7  miles  on  U.S. 
80  to  the  Andrade-Algodones  Road; 
south  on  this  paved  road  to  the  Mexican 
border  at  Algodones,  Mexico. 

Southern  Zone:  That  portion  of 
southern  California  (but  excluding  the 
Colorado  River  Zone)  south  and  east  of 
a  line  extending  from  the  Pacific  Ocean 
east  along  the  Santa  Maria  River  to  CA 
166  near  the  City  of  Santa  Maria;  east  on 
CA  166  to  CA  99;  south  on  CA  99  to  the 
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crest  of  the  Tehachapi  Mountains  at 
Tejon  Pass;  east  and  north  along  the 
crest  of  the  Tehachapi  Moimtains  to  CA 
178  at  Walker  Pass;  east  on  CA  178  to 
U.S.  395  at  the  town  of  Inyokem;  south 
on  U.S.  395  to  CA  58;  east  on  CA  58  to 
1-15;  east  on  1-15  to  CA  127;  north  on 
CA  127  to  the  Nevada  border. 

Southern  San  Joaquin  Valley 
Temporary  Zone:  All  of  Kings  and 
Tulare  Counties  and  that  portion  of 
Kem  County  north  of  the  Southern 
Zone. 

Balance-of-the-State  Zone:  The 
remainder  of  California  not  included  in 
the  Northeastern,  Southern,  and 
Colorado  River  Zones,  and  the  Southern 
San  Joaquin  Valley  Temporary  Zone. 

Canada  Geese 

Michigan 

North  Zone:  The  Upper  Peninsula. 

Middle  Zone:  That  portion  of  the 
Lower  Peninsula  north  of  a  line 
beginning  at  the  Wisconsin  border  in 
Lake  Michigan  due  west  of  the  mouth  of 
Stony  Creek  in  Oceana  County;  then  due 
east  to,  and  easterly  and  southerly  along 
the  south  shore  of,  Stony  Creek  to 
Scenic  Drive,  easterly  and  southerly 
along  Scenic  Drive  to  Stony  Lake  Road, 
easterly  along  Stony  Lake  and  Garfield 
Roads  to  Michigan  Highway  20.  east 
along  Michigan  20  to  U.S.  Highway  10 
Business  Route  (BR)  in  the  city  of 
Midland,  east  along  U.S.  10  BR  to  U.S. 
10,  east  along  U.S.  10  to  Interstate 
Highway  75/U.S.  Highway  23,  north 
along  I-75/U.S.  23  to  the  U.S.  23  exit  at 
Standish,  east  along  U.S.  23  to  Shore 
Road  in  Arenac  County,  east  along 
Shore  Road  to  the  tip  of  Point  Lookout, 
then  on  a  line  directly  east  10  miles  into 
Saginaw  Bay,  and  from  that  point  on  a 
line  directly  northeast  to  the  Canada 
border. 

South  Zone:  The  remainder  of 
Michigan. 

Sandhill  Cranes 

Central  Flyway 

Colorado — The  Central  Flyway 
portion  of  the  State  except  the  San  Luis 
Valley  (Alamosa,  Conejos,  Costilla, 
Hinsdale,  Mineral,  Rio  Grande,  and 
Saguache  Coimties  east  of  the 
Continental  Divide)  and  North  Park 
(Jackson  County). 

Kansas — That  portion  of  the  State 
west  of  a  line  beginning  at  the 
Oklahoma  border,  north  on  1-35  to 
Wichita,  north  on  1-135  to  Salina,  and 
north  on  U.S.  81  to  the  Nebraska  border. 

New  Mexico 

Regular-Season  Open  Area — Chaves, 
Curry,  De  Baca,  Eddy,  Lea,  Quay,  and 
Roosevelt  Counties. 


Middle  Rio  Grande  Valley  Area — The 
Central  Flyway  portion  of  New  Mexico 
in  Socorro  and  Valencia  Coimties. 

Estancia  Valley  Area — Those  portions 
of  Santa  Fe,  Torrance  and  Bemallilo 
Counties  within  an  area  boimded  on  the 
west  by  New  Mexico  Highway  55 
beginning  at  Moimtainair  north  to  NM 
337,  north  to  NM  14,  north  to  1-25;  on 
the  north  by  1-25  east  to  U.S.  285;  on 
the  east  by  U.S.  285  south  to  U.S.  60; 
and  on  the  south  by  U.S.  60  from  U.S. 
285  west  to  NM  55  in  Mountainair. 

Southwest  Zone — Sierra,  Luna,  Dona 
Ana  Counties,  and  those  portions  of 
Grant  and  Hidalgo  Counties  south  of  I- 
10. 

Oklahoma— That  portion  of  the  State 
west  of  1-35. 

Texas  ' 

Area  1 — That  portion  of  the  State  west 
of  a  line  beginning  at  the  International 
Bridge  at  Laredo,  north  along  1-35  to  the 
Oklahoma  border. 

Area  2— That  portion  of  the  State  east 
and  south  of  a  line  from  the 
International  Bridge  at  Laredo  northerly 
along  1-35  to  U.S.  290;  southeasterly 
along  U.S.  290  to  1-45;  south  and  east 
on  1-45  to  State  Highway  87,  south  and 
east  on  TX  87  to  the  channel  in  the  Gulf 
of  Mexico  between  Galveston  and  Point 
Bolivar;  EXCEPT:  That  portion  of  the 
State  lying  within  the  area  bounded  by 
the  Corpus  Christi  Bay  Causeway  on 
U.S.  181  at  Portland;  north  and  west  on 
U.S.  181  to  U.S.  77  at  Sinton;  north  and 
east  along  U.S.  77  to  U.S.  87  at  Victoria; 
east  and  south  along  U.S.  87  to  Texas 
Highway  35;  north  and  east  on  TX  35  to 
the  west  end  of  the  Lavaca  Bay  Bridge; 
then  south  and  east  along  the  west 
shoreline  of  Lavaca  Bay  and  Matagorda 
Island  to  the  Gulf  of  Mexico;  then  south 
and  west  along  the  shoreline  of  the  Gulf 
of  Mexico  to  the  Corpus  Christi  Bay 
Causeway. 

North  Dakota 

Area  1— That  portion  of  the  State  west 
of  U.S.  281. 

Area  2— That  portion  of  the  State  east 
of  U.S.  281. 

South  Dakota — That  portion  of  the 
State  west  of  U.S.  281. 

Montana — The  Central  Flyway 
portion  of  the  State  except  that  area 
south  of  1-90  and  west  of  the  Bighorn 
River. 

Wyoming 

Regular-Season  Open  Area — 
Campbell,  Converse,  Crook,  Goshen, 
Laramie,  Niobrara,  Platte,  and  Weston 
Coimties. 

Riverton-Boysen  Unit — Portions  of 
Fremont  Coimty. 

Park  and  Big  Horn  County  Unit — 
Portions  of  Park  and  Big  Horn  Counties. 


Pacific  Flyway 
Arizona 

Special-Season  Area — Game 
Management  Units  30A,  30B,  31,  and 
32. 

Montana 

Special-Season  Area — See  State 
regulations. 

Utah 

Special-Season  Area — Rich,  Cache, 
and  Unitah  Coimties  and  that  portion  of 
Box  Elder  County  beginning  on  the 
Utah-Idaho  State  line  at  the  Box  Elder- 
Cache  County  line;  west  on  the  State 
line  to  the  Pocatello  Valley  County 
Road;  south  on  the  Pocatello  Valley 
County  Road  to  1-15;  southeast  on  1-15 
to  SR-83;  south  on  SR-83  to  Lamp 
Junction;  west.and  south  on  the 
Promontory  Point  County  Road  to  the 
tip  of  Promontory  Point;  south  from 
Promontory  Point  to  the  Box  Elder- 
Weber  County  line;  east  on  the  Box 
Elder-Weber  County  line  to  the  Box 
Elder-Cache  County  line;  north  on  the 
Box  Elder-Cache  County  line  to  the 
Utah-Idaho  State  line. 

Wyoming 

Bear  River  Area — ^That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Salt  River  Area — That  portion  of 
Lincoln  County  described  in  State 
regulations. 

Farson-Eden  Area — Those  portions  of 
Sweetwater  and  Sublette  Counties 
described  in  State  regulations. 

All  Migratory  Game  Birds  in  Alaska 

North  Zone — State  Game  Management 
Units  11-13  and  17-26. 

Gulf  Coast  Zone — State  Game 
Management  Units  5-7,  9, 14-16,  and 
10  (Unimak  Island  only). 

Southeast  Zone — State  Game 
Management  Units  1-4. 

Pribilof  and  Aleutian  Islands  Zone — 
State  Game  Management  Unit  10  (except 
Unimak  Island). 

Kodiak  Zone — State  Game 
Management  Unit  8. 

All  Migratory  Game  Birds  in  the  Virgin 
Islands 

Ruth  Cay  Closure  Area — The  island  of 
Ruth  Cay,  just  south  of  St.  Croix. 

All  Migratory  Game  Birds  in  Puerto 
Rico 

Municipality  of  Culebra  Closure 
Area — All  of  the  municipality  of 
Culebra. 

Desecheo  Island  Closure  Area — All  of 
Desecheo  Island. 

Mona  Island  Closure  Area — ^AIl  of 
Mona  Island. 
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El  Verde  Closure  Area — Those  areas 
of  the  municipalities  of  Rio  Grande  and 
Loiza  delineated  as  follows:  (1)  All 
lands  between  Routes  956  on  the  west 
and  186  on  the  east,  from  Route  3  on  the 
north  to  the  jimcture  of  Routes  956  and 
186  (Km  13.2)  in  the  south;  (2)  all  lands 
between  Routes  186  and  966  from  the 
junctiue  of  186  and  966  on  the  north,  to 
the  Caribbean  National  Forest  Boimdary 
on  the  south;  (3)  all  lands  lying  west  of 
Route  186  for  1  kilometer  from  the 
juncture  of  Routes  186  and  956  south  to 


Km  6  on  Route  186;  (4)  all  lands  within 
Km  14  and  Km  6  on  the  west  and  the 
Caribbean  National  Forest  Boimdary  on 
the  east;  and  (5)  all  lands  within  the 
Caribbean  National  Forest  Boundary 
whether  private  or  public. 

Cidra  Municipality  and  adjacent 
areas — All  of  Cidra  Municipality  and 
portions  of  Aguas  Buenas,  Caguas, 
Cayey,  and  Comerio  Mimicipalities  as 
encompassed  within  the  following 
boundary:  beginning  on  Highway  172  as 
it  leaves  the  municipality  of  Cidra  on 


the  west  edge,  north  to  Highway  156, 
east  on  Highway  156  to  Highway  1, 
south  on  Highway  1  to  Highway  765, 
south  on  Highway  765  to  Highway  763, 
south  on  Highway  763  to  the  Rio 
Guavate,  west  along  Rio  Guavate  to 
Highway  1,  southwest  on  Highway  1  to 
Highway  14,  west  on  Highway  14  to 
Highway  729,  north  on  Highway  729  to 
Cidra  Municipality  boundary  to  the 
point  of  the  beginning. 

[FR  Doc.  03-18096  Filed  7-16-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

i  — 

RULES  GOING  INTO 
EFFECT  JULY  17,  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Colorado;  correction; 
published  6-17-03 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  broadcasting: 
Navigation  devices; 
[commercial  availability; 
published  6-17-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Teenbolone  and  estradiol; 
Implantable  and  injectable; 
published  7-17-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Columbia  River — 
lAstoria,  OR;  safety  zone; 
'•     published  7-17-03 
Lake  tyiichigan,  Gary,  IN; 
published  7-14-03 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Various  plants  from  Oahu, 
HI;  published  6-17-03 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  published  7-17-03 
Maryland;  published  7-17-03 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Administrative  proceedings; 
published  6-17-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


BAE  Systems  (Operations) 

Ltd.;  published  6-12-03 
Boeing;  published  6-12-03 
Empresa  Braslleira  de 

Aeronautica  S.A. 

(Et^BRAER);  published  6- 

12-03 
Israel  Aircraft  Industries, 

Ltd.;  published  6-12-03 
McCauley  Propeller 

Systems;  published  6-12- 

03 
McCauley  Propeller 

Systems,  Inc.;  publistied 

7-17-03 
MD  Helicopters,  Inc.; 

published  7-2-03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  tax: 
Qualified  trust  election  for 

testamentary  trusts; 

published  7-17-03 
Income  taxes: 
10  or  more  employer  plan; 

welfare  benefit  fund; 

published  7-17-03 
Tax  attribute  reduction; 

discharge  of 

indebtedness;  published 

7-18-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Onions  grown  In — 
Idaho  and  Oregon; 
comments  due  by  7-24- 
03;  published  7-9-03  [FR 
03-17277] 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 
Swine;  Inspection  and 
interstate  movement  within 
production  system; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12994] 
Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  7-25- 
03;  published  6-25-03 
[FR  03-16038] 
Plant-related  quarantine, 
domestk:  and  foreign: 
Gypsy  moth;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12985] 
Plant-related  quarantine, 
foreign: 


Fragrant  pears  from  China; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12987] 

AGRICULTURE 
DEPARTMENT 
Afiimal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 

foreign: 

Potato  brown  rot  prevention; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12988] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Solid  wood  packing  material; 
importation;  comments 
due  by  7-21-03;  published 
5-20-03  [FR  03-12503] 
Poultry  improvement: 
National  Poultry  Plan  and 
auxiliary  provisions — 
Plan  participants  and 
paniclpatlng  flocks:  new 
or  modified  sampling 
and  testing  procedures; 
comments  due  by  7-22- 
03;  published  5-23-03 
[FR  03-12995] 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  Inspection: 

Poultry  products  (ratite 
only);  importation  from 
Australia  ar>d  New 
Zealand  into  U.S.; 
comments  due  by  7-23- 
03;  published  6-23-03  [FR 
03-15740] 

COMMERCE  DEPARTMENT 

Industry  and  Security 

Bureau 

Designated  terrorists;  control 

imposition  and  expansion; 

comments  due  by  7-21-03; 

published  6-6-03  [FR  03- 

14253] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 

exempted  fishing  pemilt 

applications;  comments 

due  by  7-24-03; 

published  7-9-03  [FR  f 

03-17380] 
West  Coast  States  and 
Western  Pacific 
fisheries — 


Pacific  Coast  groundfish; 
comments  due  by  7-21- 
03;  published  5-22-03 
[FR  03-12885] 

Pacific  Coast  groundfish 
vessel  monitoring 
system;  comments  due 
by  7-21-03;  published 
5-22-03  [FR  03-12884] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
West  Coast  salmon; 
comments  due  by  7-25- 
03;  published  7-10-03 
[FR  03-17239] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Information  assurance; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-13000] 
Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

DEFENSE  DEPARTMENT 

Freedom  of  Information  Act; 

implementation: 

National  Security  Agency/ 
Central  Security  Service 
Freedom  of  Information 
Act  Program;  comments 
due  by  7-22-03;  pubfished 
5-23-03  [FR  03-12969] 

DEFENSE  DEPARTMENT 

Prototype  projects; 
transactions  other  than        t 
contracts,  grants,  or 
cooperative  agreements; 
comments  due  by  7-21-03; 
published  5-20-03  [FR  03- 
12554] 

DEFENSE  DEPARTMENT 

Wendell  H.  Ford  Aviation 

Investment  and  Reform  Act 

for  21st  Century; 

implementation: 

Excess  OOD  aircraft  sales 
to  persons  or  entitles 
providing  oil  spill  response 
services;  comments  due 
by  7-21-03;  published  5- 
22-03  [FR  03-12552] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control: 
State  operating  permits 
programs — 

MK^Igan;  comments  due 
t>y  7-23-03;  published 
6-23-03  [FR  03-15762] 


IV 


Federal  Register /Vol.  68,  No.  137 /Thursday,  July  17,  2003 /Reader  Aids 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs:  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Pennsylvania;  comments 
due  by  7-24-03;  published 
6-24-03  [FR  03-15759] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Pennsylvania;  comments 
due  by  7-24-03;  published 
6-24-03  [FR  03-15760] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
7-24-03;  published  6-24- 
03  [FR  03-15898] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
7-24-03;  published  6-24- 
03  [FR  03-15899] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States; 

,  Connecticut,  Massachusetts, 
and  RhcKJe  Island; 
comments  due  by  7-21- 
03;  published  6-20-03  [FR 
03-15126] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Connecticut.  Massachusetts, 

and  Rhode  Island; 

comments  due  by  7-21- 

03;  published  6-20-03  [FR 

03-15127] 
Texas;  comments  due  by  7- 

21-03;  published  6-19-03 

[FR  03-15521] 
Wisconsin;  comments  due 

by  7-21-03;  published  6- 

20-03  [FR  03-15519] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Wisconsin;  comments  due 

by  7-21-03;  published  6- 

20-03  [FR  03-15520] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Antimicrobial  formulations  for 
food-contact  surface 
sanitizing  solutions;  active 
and  inert  ingredients; 
comments  due  by  7-25- 
03;  published  6-25-03  [FR 
03-16034] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Indoxacarb;  comments  due 
by  7-21-03;  published  5- 
21-03  [FR  03-12480] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Maneb,  etc.;  comments  due 
by  7-25-03;  published  6- 
25-03  [FR  03-15906] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Pyrafluf en-ethyl;  comments 
due  by  7-21-03;  published 
5-21-03  [FR  03-12359] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  programs: 
Water  quality  standards- 
South  San  Francisco  Bay, 
CA;  copper  and  nickel; 
Federal  aquatic  life 
water  quality  criteria 
withdrawn;  comments 
due  by  7-25-03; 
published  6-25-03  [FR 
03-16231] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Schools  and  libraries; 
universal  service 
support  mechanism; 
comments  due  by  7-21- 
03;  published  6-20-03 
[FR  03-14929] 
Radio  frequency  devices: 
Radio  receivers;  interference 
immunity  performance 
specifications:  comments 
due  by  7-21-03;  published 
5-5-03  [FR  03-10951] 
Ultra-wideband  transmission 
systems;  unlicensed 
operation;  comments  due 
by  7-21-03;  published  4- 
22-03  [FR  03-09880] 


Radio  stations;  table  of 
assignments: 

Indiana;  comments  due  by 
7-21-03;  published  6-16- 
03  [FR  03-15070] 
GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures:  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

HEALTH  AND  HUMAN 

SERVICES  DEPARTMENT 

Food  and  Drug 

Administration 

Animal  drugs,  feeds,  and 
related  products: 
Biuret,  feed-grade; 
comnients  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12785] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Proposed  rules  and  actions 
(84)  published  in  Federal 
Register  over  5  years  ago; 
notice  of  intent  to  withdraw; 
comments  due  by  7-21-03; 
published  4-22-03  [FR  03- 
09865] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Substance  Abuse  and 
Mental  Health  Services 
Administration 
Human  drugs: 
Opiate  addiction;  opioid 

drugs  use  in  maintenance 

and  detoxification 

treatment 

List  additions;  comments 
due  by  7-21-03; 
published  5-22-03  [FR 
03-11469] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations; 
Florida;  comments  due  by 
7-21-03;  published  5-20- 
03  [FR  03-12496] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Organization,  functions,  and 

authority  delegations: 

Great  Lakes  Pilotage 
Director;  comments  due 
by  7-23-03:  published  6- 
23-03  [FR  03-15641] 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watentvays  safety: 


Hampton  Roads,  VA; 

regulated  navigation  area; 

comments  due  by  7-21- 

03;  published  5-22-03  [FR 

03-12549] 
Port  Everglades  Hart)or, 
'        Fort  Lauderdale,  FL; 

regulated  navigatksn  area; 

comments  due  by  7-21- 

03;  published  6-6-03  [FR 

03-14306] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  and  Federally  funded 
construction  projects;  open 
competition  and  government 
neutrality  towards 
government  contractors' 
labor  relations;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12798] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Califomia  tiger  salamander; 
comments  due  by  7-22- 
03;  published  5-23-03  [FR 
03-12695] 

INTERIOR  DEPARTMENT 

Hearings  and  appeals 

procedures: 

Public  land;  special  rules; 
comments  due  by  7-21- 
03;  published  5-22-03  [FR 
03-12504] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Unallowable  costs 
accounting  and  application 
of  cost  principles  and 
procedures;  comments 
due  by  7-21-03;  published 
5-22-03  [FR  03-12892] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 
ICN  Worldwide  Dosimetry 
Service;  comments  due 
by  7-21-03;  published  5-5- 
03  [FR  03-10967] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Registered  transfer  agents; 
recordkeeping 
requirements;  comnients 
due  by  7-21-03;  published 
6-20-03  [FR  03-15648] 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 

Student  and  Exchange 
Visitor  Information 
System;  comments  due 
by  7-22-03;  published  5- 
23-03  [FR  03-12653] 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airmen  certification: 
Operation  Enduring 
iFreedom;  relief  for 
{participants;  comments 
Idue  by  7-21-03;  published 
6-20-03  [FR  03-15643] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Alrt)us;  comments  due  by  7- 
.      23-03;  published  6-23-03 

|[FR  03-15595] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eagle  Aircraft  (Maylasia) 
Sdn.  Bhd.;  comments  due 
by  7-25-03;  published  6- 
23-03  [FR  03-15726] 
McDonnell  Douglas; 
comments  due  by  7-21- 
03;  published  6-4-03  [FR 
03-13978] 
TiJrtKjmeca  S.A.;  comments 
idue  by  7-21-03;  published 
|5-20-03  [FR  03-12541] 
Class  E  airspace;  comments 
due  by  7-24-03;  published 
6-9-03  [FR  03-14427] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  7-25-03;  published 
6-19-03  [FR  03-15526] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Transportation  Recall 
Enhancement, 
Accountability,  and 
Documentation  (TREAD) 
Act;  implementation — 
Tire  safety  information; 
comments  due  by  7-21- 
03;  published  6-5-03 
[FR  03-14160] 
TREASURY  DEPARTMENT 
Fiscal  Service 
Privacy  Act;  implementation; 
comments  due  by  7-21-03; 


published  6-20-03  [FR  03- 
15638] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Paid  tax  return  preparers; 
electronic  filing;  cross- 
reference;  comments  due 
by  7-23-03;  published  4- 
24-03  [FR  03-10191] 

TREASURY  DEPARTMENT 

Privacy  Act;  implementation:; 
comments  due  by  7-21-03; 
published  6-20-03  [FR  03- 
15638] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  Aiftp.// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/     ■ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  82S/P.L.  108-46 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  7401  West 
100th  Place  in  Bridgeview, 
Illinois,  as  the  'Michael  J. 
Healy  Post  Office  Building". 
(July  14,  2003;  117  Stat.  847) 

H.R.  917/P.L.  108-47 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1830  South  Lake 
Drive  in  Lexington,  South 
Carolina,  as  the  "Floyd 
Spence  Post  Office  Building". 
<July  14,  2003;  117  Stat.  848) 


H.R.  92S/P.L.  108-48 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  1859  South 
Ashlar>d  Avenue  in  Chicago, 
Illinois,  as  the  "Cesar  Chavez 
Post  Office".  (July  14,  2003; 
117  Stat.  849) 

H.R.  981/P.L.  108-49 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  141  Erie  Street  in 
Linesville,  Pennsylvania,  as 
the  "James  R.  Merry  Post 
Office".  {July  14,  2003;  117 
Stat.  85d) 

H.R.  985/P.L.  108-50 

To  designate  the  facility  of  jthe 
United  States  Postal  Service 
located  at  1 1 1  West 
Washington  Street  in  Bowling 
Green,  Ohio,  as  ttie  "Delbert 
L.  Latta  Post  Office  Building". 
(July  14.  2003;  117  Stat.  851) 
H.R.  1055/P.L.  108-51 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1901  West  Evans 
Street  in  Florence,  South 
Carolina,  as  the  "Dr.  Roswell 
N.  Beck  Post  Office  Building". 
(July  14,  2003;  117  Stat.  852) 

H.R.  1368/P.L.  108-52 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  7554  Pacific 
Avenue  in  StocktoN,  California, 
as  the  "Norman  D.  Shumway 
Post  Office  Building".  (July  14, 
2003;  117  Stat  853) 

H.R.  1465/P.L.  108-53 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  4832  East  Highway 
27  in  Iron  Station,  North 
Carolina,  as  the  "General 
Charies  Gabriel  Post  Office". 
(July  14,  2003;  117  Stat.  854) 

H.R.  1596/P.L.  108-54 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  2318  Woodson 
Road  In  St.  Louis,  Missouri, 
as  the  "Timothy  Michael 
Gaffney  Post  Office  Building". 
(July  14,  2003;  117  Stat.  855) 

H.R.  1609/P.L.  108-55 

To  redesignate  the  facility  of 
the  United  States  Postal 
Service  located  at  201  West 
Boston  Street  in  Brookfield, 


Missouri,  as  the  "Admiral 
Donald  Davis  Post  Office 
Building".  (July  14.  2003;  117 
Stat.  856) 

H.R.  1740/P.L.  108-56 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  1502  East  Kiest 
Boulevard  in  Dallas,  Texas,  as 
the  "Dr.  Caesar  AW.  Claris, 
Sr.  Post  Office  Building".  (July 
14,  2003;  117  Stat.  857) 

H.R.  2030/P.L.  108-57 

To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  120  Baldwin 
Avenue  in  Paia,  Maui,  Hawaii, 
as  the  "Patsy  Takemoto  Mink 
Post  Office  Building"   (July  14, 
2003;  117  Stat.  858) 

H.R.  2474/P.L.  108-58 

To  autlTorize  the 
Congressional  Hunger  Center 
to  award  Bill  Emerson  and 
Mickey  Leiand  Hunger 
Fellowships  for  fiscal  years 
2003  and  2004.  (July  14, 
2003;  117  Stat.  859) 

S.  858/P.L.  108-5* 

To  extend  the  Abraham 
Lincoln  Bicentennial 
Commission,  and  for  other 
purposes.  (July  14,  2003;  117 
Stat.  860) 
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